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CORPUS JURIS ANNOTATIONS 


These volumes bring you the 1942 Annotations for Corpus Juris. 


These Annotations are classified to the related matter in Corpus Juris, 
and represent the latest decisions of all the courts. 


Corpus Juris Annotations are indispensable as setting forth the new and 
current developments of the law in the light of the ever-broadening scope of 
judicial precedents. 


The many new and complicated factors which have appeared in our mod- 
ern life and business practices have amply reflected themselves in the scope 
and originality of judicial decisions. In this way new precedents and prin- 
ciples necessary to the solution of present-day problems are becoming year by 
year a settled part of our jurisprudence. To know the law means a knowl- 
edge of the law as it is today. This knowledge is readily available to the user 
of the Corpus Juris System. 


At the date of publication of these Annotations, Corpus Juris Secundum 
now gives a complete restatement of the 163 titles from Abandonment through 
Escrows, including the great titles of the law, Agency, Bankruptcy, Banks 
and Banking, Bills and Notes, Carriers, Conflict of Laws, Constitutional 
Law, Contracts, Corporations, Criminal Law, Descent and Distribution, and 
Equity. Corpus Juris Secundum, while preserving those principles or state- 
ments of law which have withstood the test of time and are firmly embedded 
in our Jurisprudence, reflects and presents in concise, harmonious and ex- 
haustive form, the result of this steady stream of accumulating precedents 
which have replaced, modified or supplemented older doctrines during this 
quarter century since the first published volume of Corpus Juris. 


CORPUS JURIS CITATION SERVICE 


While we do not give legal advice or prepare briefs, we extend to our 
subscribers the privileges of our Bureau of Annotations. Through this Bu- 
reau, citations of all cases to any stated proposition in Corpus Juris subse- 
quent to the last volume of Annotations may be obtained. 


To insure prompt and specific response, always give Title, page, section 
and note number of the proposition in Corpus Juris on which you require 
later authorities. 


SPECIAL PHOTOGRAPHIC SERVICE 


We are prepared to furnish our subscribers Photographic Copies from 
the original reports of cases cited in Corpus Juris, or Annotations, or of 
cases subsequent thereto, at a cost of 20 cents per printed page. 


MINIMUM charge for any one case 50 cents. 


NOTICE! To avoid bookkeeping, as we are giving this service at cost, 
and to insure prompt answer, the above amount of 50 cents—stamps will do 
—for each casé should accompany your order if sent by mail. 


Corpus Juris leads in service 


The American Law Book Company 
The Annotation Bureau 


272 Flatbush Extension Brooklyn, N. Y. 
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United States Court of Customs and 

Patent Appeals - - - + - - - + - 27, 28- - - - - > - = - = = Rederal Reporter 
United States Supreme Court (L.Ed.) - 85 - - - - - - - = - = - - Qupreme Court Reporter 
United States Supreme Court Reporter - 61, p. 1-61, p. 1122 - - - - - 

Utah - - - + - - - + - - - - - - 99-100- - - - - - - - - - - Pacifie Reporter 
Vermont - - - - - - - - - - - - - 111-112 - - - - - - - - - + Atlantic Reporter 
Virginia - - - - - - - - - = - = - 176-178 - - - - - - - - - - South Eastern Reporter 
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HOW TO USE 
CORPUS JURIS ANNOTATIONS 


The 1942 ANNOTATIONS are classified to CORPUS JURIS sections. 


Having found the section desired in CORPUS JURIS, and having ex- 
amined the supporting cases, then turn to the ANNOTATIONS, and there 
find every subsequent decision. 


The absence of a particular section number in this volume of ANNOTA- 
TIONS indicates that there have been no new decisions during the period 
covered. 


At the date of publication of these ANNOTATIONS, CORPUS JURIS 
SECUNDUM now gives a complete restatement of the 163 titles from Aban- 
donment through Escrows. 


Vil 


TABLE OF TITLES IN CORPUS JURIS 


Abandonment 
Abatement and Revival 
Abduction 


' Abortion 


Absentees 
Abstracts of Title 
Accession 
Accident Insurance 
Accord and Satisfaction 
Accounts and Accounting 
Acknowledgments 
Actions 
Adjoining Landowners 
Admiralty 
Adoption of Children 
Adulteration 
Adultery 
Adverse Possession 
Aérial Navigation 
Affidavits 
Affray 
Agency 
Agriculture 
Aliens 
Alteration of Instruments 
Ambassadors and Consuls 
Amicus Curiz 
Animals 
Annuities 
Appeal and Error 
Appearances 
Apprentices 
Arbitration and Award 
Architects 
Army and Navy 
Arrest 
Arson 
Assault and Battery 
Assignments 
Assignments for Benefit of 

Creditors 
Assistance, Writ of 
Associations 
Assumpsit, Action of 
Asylums 
Attachment 
Attorney and Client 
Attorney-General 
Auctions and Auctioneers 
Audita Querela 
Bail 
Bailments 
Bankruptcy 
Banks and Banking 
Barratry 
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Bastards 

Beneficial Associations 

Bigamy 

Bills and Notes 

Blasphemy 

Boiler Insurance 

Bonds 

Boundaries 

Bounties 

Breach of Marriage Promise 

Breach of the Peace 

Bribery 

Bridges 

Brokers 

Building and Construction Con- 
tracts 

Building and Loan Associations 

Burglary 

Burglary and Theft Insurance 


- Canals 


Cancellation of Instruments 
Carriers 
Case, Action on 
Cemeteries 
Census 
Certiorari 
Champerty and Maintenance 
Charities 
Chattel Mortgages 
Citizens 
Civil Rights 
Clerks of Courts 
Clubs 
Colleges and Universities 
Collision 
Commerce 
Common Lands 
Common Law 
Common Scold 
Compositions with Creditors 
Compounding Felony 
Compromise and Settlement 
Concealment of Birth or Death 
Conflict of Laws 
Confusion of Goods 
Conspiracy 
Constitutional Law 
Contempt 
Continuances 
Contracts 
Contratos 
Contribution 
Conversion 
Convicts 
VIII 


Copyright and Literary Prop- 
erty 

Coroners 

Corporations 

Costs 

Counterfeiting 

Counties | 

Court Commissioners 

Courts 

Covenant, Action of 

Covenants 

Credit Insurance 

Creditors’ Suits 

Criminal Law 

Crops 

Culpa 

Curtesy 

Customs and Usages 

Customs Duties 

Cyclone and Tornado Insurance 

Damages 

Dead Bodies 

Death 

Debt, Action of 

Dedication 

Deeds 

Dependencies, Colonies, and 
British Possessions 

Depositaries 

Depositions 

Deposits in Court 

Descent and Distribution 

Detectives 

Detinue 

Discovery 

Dismissal and Nonsuit 

Disorderly Conduct 

Disorderly Houses 

District and Prosecuting Attor- 
neys i 

District of Columbia 

Disturbance of Public Meetings 

Divorce 

Domicile 

Dower 

Drains 

Druggists 

Drunkards 

Dueling 

Easements 

Ejectment 

Election of Remedies 

Elections 

Electricity 

Embezzlement 
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IX 


Embracery 
Eminent Domain 
Entry, Writ of 
Equity 

Escape 

Escheat 
Escrows 

Estates 

Estoppel 
Evidence 


_ Exchange of Property 


Exchanges 

Executions 

Executors and Administrators 

Exemptions 

Explosives 

Extortion 

Extradition 

Extraterritoriality 

Factors 

False Imprisonment 

False Personation 

False Pretenses 

Federal Courts 

Fences 

Ferries 

Fidelity Insurance 

Finding Lost Goods 

Fines, Forfeitures, and Penal- 
ties 

Fire Insurance 

Fires 

Fish 

Fixtures 

Flags 

Food 

Forcible Entry and Detainer 

Forgery 

Fornication 

Franchises 

Fraud 

Frauds, Statute of 

Fraudulent Conveyances 

Game 

Gaming 

Garnishment 

Gas 

Gifts 

Good Will 

Grand Juries 

Ground Rents 

Guaranty 

Guaranty Insurance 

Guardian and Ward 

Habeas Corpus 

Hail Insurance 

Hawkers and Peddlers 

Health 

Health Insurance 

Highways 

Holidays 


Homestead 

Homicide 

Hospitals 

Husband and Wife 

Improvements 

Incest 

Indemnity 

Indians 

Indictments and Informations 

Industrial Co-Operative Socie- 
ties 

Industrial Insurance 

Infants 

Informations.in Civil Cases 

Injunctions 

Innkeepers 

Insane Persons 

Insolvency 

Inspection 

Insurance 

Insurrection and Sedition 

Interest 

Internal Revenue 

International Law 

Interpleader 

Intoxicating Liquors 

Joint Adventures 

Joint Stock Companies 

Joint Tenancy 

Judges 

Judgments 

Judicial Sales 

Juries 

Justices of the Peace 

Kidnapping 

Landlord and Tenant 

Larceny 

Levees and Flood Control 

Lewdness 

Liability Insurance 

Libel and Slander 

Licenses 

Liens 

Life Insurance 

Lightning Insurance 

Limitation of Actions 

Lis Pendens 

Livery-Stable and 
Keepers 

Live-Stock Insurance 

Lloyd’s Insurance 

Logs and Logging 

Lost Instruments 

Lotteries 

Malicious Mischief 

Malicious Prosecution 

Mandamus 

Manufactures 

Marine Insurance 

Maritime Liens 

Marriage 


Garage 
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Marshaling Assets and Securi- 
ties 

Master and Servant 
Masters’ and Employers’ Asso- 
ciations 

Mayhem 

Mechanics’ Liens 
Mercantile Agencies 
Militia 

Mills 

Mines and Minerals 
Miscegenation 
Modern Civil Law 
Money Lent 

Money Paid 

Money Received 
Monopolies 
Mortgages 

Motions and Orders 
Motor Vehicles 
Municipal Corporations 
Mutual Benefit Insurance 
Names 

Navigable Waters 
Ne Exeat 

Negligence 

Neutrality Laws 
Newspapers 

New Trial 

Notaries 

Notice 

Novation 
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ESTATES 


§1 

C.C.A.Mass. The contrast between 
“future interests’ and “present inter- 
ests” rests upon postponement, in the 
case of a “future interest’, of some of 
the separate rights, powers, or privi- 
leges which would, be forthwith exist- 
ent if interest were “present’’.—Welch 
v. Paine, 120 F.2d 141, reversing Paine 
v. Welch, 33 F.Supp. 341. 

The availability of an interest for the 
satisfaction of claims of creditors is 
not inconsistent with its being a ‘‘fu- 
ture interest’.—Welch v. Paine, 120 F. 
2d 141, reversing Paine v. Welch, 33 
F.Supp. 341. 

Ga.App. The word “interest” as ap- 
plied to property is broader than the 
word “title” and is practically synony- 


-mous with the word “estate” which is 


the quantity of interest which a person 
has from absolute ownership down to 


.haked possession.—Providence Wash- 


ington Ins. Co. v. Pass, for Use of 
Nalley, 12 §$.B.2d 460. 

N.Y.Sur. The law favors the vesting 
of estates—In re O’Hanlon’s Will, 27 
N.Y.S.2d 889. 

Where an estate is vested, subject 
to being divested upon the happening 
of a contingency, the donee of estate 
is entitled as the next eventual taker 
of the undisposed rents and profits ac- 
cruing therefrom.—In re O’Hanlon’s 
Will, 27 N.Y.S.2d 889. 

The purpose of statutory provision 
respecting rights to undisposed profits 
arising in connection with creation of 
certain estates is to allow him who is 
to take a future estate also to take the 
income in interim pending vesting in 
possession of hig estate where such in- 
come.is not given to another, it being 
presumed that donor of property may 
naturally be supposed to intend that 
income should go to the same person 
to whom he had given that out of 
which income arises. Real Property 
Law, § 63.—In re O’Hanlon’s Will, 27 
N.Y.S.2d 889. 

N.C. An “estate” is the interest 
which any one bas in lands or in any 
other subject of property.—Shoemaker 
v. Coats, 10 S.H.2d 810, 218 N.C, 251. 

An “estate” in lands, tenements, and 
hereditaments signifies such interest as 
the tenant has therein.—Shoemaker v. 
Coats, 10 S.E.2d 810, 218 N.C, 251. 

The degree, quantity, nature, and ex- 
tent of interest which a person has in 
Tealty is usually referred to as an 
“estate”, and it varies from absolute 
ownership down to naked possession.— 


Shoemaker v. Coats, 10 S.B.2da 810, 
218 N.C. 251. 
Pa.Super. An “estate” in land is the 


right. to the possession and enjoyment 
of it, while a “lien” on Jand is the right 
to have it sold or otherwise applied in 
satisfaction of a debt.—Day v. Oster- 
gard, 21 A.2d 586. 

Wis. An estate is an “unconditional 
estate” when the quality of the estate 
is not limited or affected by any con- 
dition.—Miller v. Yorkshire Ins. Co., 
297 N.W. 377, 237 Wis. 551, 133 A.L. 
R. 1341.. 


§ 4 

Fila, Where an estate is to arise, or 
be enlarged upon the performance of a 
condition, the condition is a “condition 
precedent”, but if it is to terminate or 
be lost upon the nonperformance of the 
condition, the condition is called a 
“aondition subsequent”’.—Seitter v. Riv- 
erside Academy, Agee 764. 


Ill. App. A “freehold estate” is a 
right of title to land.—Cohn vy. Litwin, 
35 N.H.2d 410, ate eer 55. 


N.O. The law will not treat as a 
“life estate’ that which is essentially an 
estate of inheritance, nor permit any 
one to take in the character of heir un- 
less he takes also in the quality of 
Re 5 one v. Rose, 12 S.H.2d 688, 219 
N.C, 20. 


§ 38 
Miss. A “fee simple” estate is con- 
trary to the inheritance of the heirs 
of the body of the life tenant and is 
different from an ‘entailed estate” and 
the words fee simple signify an ab- 
solute inheritance, clear of any con- 
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dition, limitation or restriction to par- 
ticular heirs.—Boxley v. Jackson, 2 So. 
2d 160. 

The words “heirs of the body’ de- 
scribe a “fee tail’ estate, and the words 
“fee simple’ describe an absolute es- 
tate—Boxley v. Jackson, 2 So.2d 160. 

23 


Minn. A gift to a beneficiary of the 
interim benefit of the gift such as the 
entire income or interest before he 
comes into possession is strong and in 
the absence of a contrary showing con- 
clusive evidence of intention that the 
gift is to vest immediately.—First & 
American Nat. Bank of Duluth vy. Hig- 
gins, 293 N.W. 585. 


§ 26 

Minn. A future gift is “vested” when 
the right to receive it is not subject 
to a condition precedent.—First & 
American Nat. Bank of Duluth v. Hig- 
gins, 293 N.W. 585. 

Where the right to receive a gift is 
immediate, and only the time of pay- 
ment is postponed, the gift vests im- 
mediately.—First American Nat. 
She of Duluth y. Higgins, 293 N.W. 

Where the right to receive a gift is 
postponed until after and is made to 
depend on the happening of a named 
event or condition, the gift is ‘“con- 
tingent” and vests in the future.— 
First & American Nat. Bank of Duluth 
v. Higgins, 293 N.W. 585. 

The “divide and pay over rule” is 
merely a rule of construction and 
ields to slight evidence of a contrar 
intention.—First & American Nat. Ban 
of Duluth v. Higgins, 293 N.W. 585. 
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Kan. An “estate tail’ or “fee tail’ 
is a freehold estate in which there is 
a fixed line of inheritable succession 
limited to the issue of the body of the 
grantee or devisee and in which the 
regular and general succession of stat- 
utory heirs at law is cut off.—Jonas v. 
Jones, 109 P.2d 211, 153 Kan. 108. 


Miss. The words “heirs of the body” 
describe a “fee tail” estate, and the 
words ‘fee simple’ describe an ab- 


Aeyetcak at ig ona vy. Jackson, 2 So. 


§ 73 

Ark. A. life tenant has a duty to 
conserve the estate——Love v. McDon- 
ald, 148 S.W.2d 170. 

Kan. A “life estate’ presupposes a 
fee existing elsewhere than in tenant 
for life, and life tenant has no pow- 
er to destroy remainderman’s interest 
in the property.—Alexander v. Goel- 
lert, 109 P.2d 146, 153 Kan. 202. 

Pa. Testator’s widow to whom will 
gave principal of estate for life to ex- 
pend so much of principal as widow 
might find necessary “in order to pro- 
vide her a comfortable and satisfactory 
support’, as life tenant, was entitled 
to take the balance as shown by execu- 
trix’ account, and assume a _ debtor- 
ereditor relation to remaindermen for 
that sum less any part widow should 
consume, and her relation to remain- 
dermen and property was not that of 
“trustee”, and hence widow was not 
required to account to remaindermen 
for stock or any other particular asset 
of the estate, but what might remain 
of: the sum which was distributed to 
widow by prior audit.—In re Powell’s 
Estate, 17 A.2d 391, 340 Pa. 404. 

A life tenant is responsible to re- 
maindermen only for value of estate at 
date ‘of distribution thereof.—In re 


Powell’s Estate, 17 A.2d 391, 340 Pa.° 


404, 


Where, when final account of execu- 
trix who was also a life tenant under 
will, was audited, balance was ordered 
distributed, whether in fact balance 
was distributed was immaterial as re- 
gards remaindermen’s rights, and fact 
that life tenant did not have stock 
transferred on books of the company 
to her could not alter rights of the 
parties.—In_ re Powell's Estate, 17 A, 
2a 391, 340 Pa. 404. 

Pa.Orph. Relationship of parent and 
child between testator and life bene- 
ficiary of trust does not give rise to 
presumption of intent to favor life ben- 
eficiary over remaindermen; but does, 
in absence of express provisions, war- 


§ 90 


rant leaning toward child as usually 
the primary object of testator’s bounty. 
—In re Pardee’s Estate, 56 Montg. 229. 


§ 74 

Iowa. Generally, one who is under 
obligation to pay taxes on land, such 
as a cotenant, a lessee, a life tenant, 
a mortgagor, or mortgagee, cannot 
strengthen his title thereto by buying 
in the tax title when property is sold 
as a consequence of his omission to 
make such payment, and in such case 
sale will merely operate as a payment 
of taxes and title will be the same as 
it was before the sale except that lien 
for taxes is discharged, and effect of 
such principle cannot be evaded by per- 
son under obligation to pay the taxes 
by allowing the property to be sold to 
a third person and then purchasing it 
from him.—Koch y. Kiron State Bank of 


Kiron, 297 Se et 
s | 
Del.Ch. In apportioning interest be- 


tween equitable life tenants and those 
entitled to remainder, interest is ordi- 
narily calculated to date of death of 
life tenant.—Wilmington Trust Co. v. 
Wilmington Trust Co., 15 A.2d 665. 
Pa. The amount for which life ten- 
ant was responsible to remaindermen 
was not more than the sum at which 
the life tenant received property un- 
der will, and she was not liable to 
remaindermen for any increase in val- 
ue of stocks received.—_In re Powell’s 
Estate, 17 A.2d 391, 340 Pa. 404. 
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Ark. A life tenant, who recognizes 
that production of oil from adjacent 
territory may diminish reserves which 
normally would come into possession 
of remaindermen, may execute leases 
in order to conserve the contingent es- 
Jy ea v. McDonald, 148 S.W.2d 

Pa.Orph. Royalties received from a 
lease of coal, which contemplated its 
removal before the expiration of the 
term, was equivalent to a sale, and be- 
came a part of the corpus, where tes- 
tator specifically provided that all mon- 
eys or royalties received on account of 
oil and gas interests, together with any 
profit from the sale of his property, 
should be treated as Ae hare re 
Heron’s Estate, 89 BS Rall Lise 

The rule in Pennsylvania is that a 
life beneficiary is entitled to the roy- 
alties from a mine opened in the life- 
time of the testator, and, if the execu- 
tors were empowered to lease the coal, 
as well as sell it, the same rule prevails. 
—In re Heron’s Estate, 89 P.L.J. 52. 

Tex.Civ.App. A tenant for life, be- 
ing entitled to the profits of land, is 
entitled to royalties of oil wells that 
were open and. in operation when the 
life estate commenced and not merely 
to the income from such royalties.— 
Barton vy. Warner, 142 §.W.2d 303. 

A life tenant, in absence of contrary 
intention manifested by the person who 
created the life estate, is entitled to 
rentals or royalties, not merely the 
interest thereon, from oil wells opened 
after the commencement of the life 
estate under authority granted through 
lease or otherwise by the person who 
created the life estate.—Barton v. War- 
ner, 142 S.W.2d 308. 


§ 87 
Ii. A life tenant must preserve the 
property in his possession and pre- 
vent waste.—Guhl v. Guhl, 33 N.W.2d 
185, 376 Ill. 100. 


§ 8s 

Pa.Orph. Although the life tenant 
has the usufruct of the whole land and 
takes the whole profit following out 
the use made of it by the donor, if the 
donor failed in fact to use the timber 
on land which he intended to use for 
timber, the life tenant may not strip 
the land by commercial cutting, but 
will be confined to prudent cutting to 
avoid overcrowding.—In re Grubb’s Es- 
tate, 33 Berks 53. 


Pa.Orph. In the absence of a con- 
trary intention appearing in the will, 
the rule is that the life tenant shall 
pay all taxes and keep the property in 
repair.—In re Warfel’s Hstate, 22 Erie 
152. 


Pa.Orph. A life tenant is ordinarily 


§ 93 


liable for taxes and necessary repairs 
for preserving the life estate—In re 
Warfel’s Estate, 22 Erie 190. 


§ 933 
Iu. It is the duty of a life tenant 
to pay the annual taxes charged 
against the property.—Guhl v. Guhl, 
33 N.E.2d 185, 376 Ill. 100. 


N.Y.Sur. A life tenant has the ob- 
ligation to pay whatever taxes are 
assessed against the property devised 
to him, and to pay the ordinary re- 
pairs and maintenance during the term 
of his tenancy.—In re Wells’ Will, 26 
N.Y.S.2d 604. 

Ohio App. Remaindermen of life ten- 
ant in tail could have saved their in- 
terest in estate by paying delinquent 
realty taxes on entailed estate, and 
could have dispossessed the delinquent 
life tenant of his life estate. Gen.Code, 
§ 5688.—Slaughter v. Fitzgerald, 31 N. 
E.2d 744, 66 Ohio App. 53. 

Pa.Orph. A life tenant is not barred 
by laches from seeking the transfer of 
earrying charges upon unproductive 
real estate from income to principal 
because she had not specifically com- 
plained to the trustees about such 
charges over a period of years, although 
she had received notice thereof, where 
.she had complained about the diminu- 
tion of her income and where both the 
life tenant and the remainderman are 
living, the trust continues, and there is 
nothing to prevent determination of 
their respective rights.—In re Pfromm’s 
Hstate, 40 D. & C, 104. 

Participating interests in mortgages 
are not to be distinguished and differ- 
entiated from ordinary mortgage invest- 
ments in the application of the rules re- 
lating to the allocation of carrying 
charges on unproductive or underpro- 
ductive real estate.—In re Pfromm’s Es- 
tate, 40 D.& C. 104. 

Where a mortgage against which 
participating interests have been issued 
is foreclosed, and the real estate so ac- 
quired is operated at a net loss, the 
portion of that loss chargeable against 
par uelpating interests held by a trust 
should be borne by principal rather 
than by income, where the testator’s 

rimary purpose was to afford the life 
enant a periodical and regular income. 
or re Pfromm’s Hstate, 40 D.&C. 

The fact that a trust is subject to 
spendthrift provisions does not prevent 
an advancement from principal to car- 
ry unproductive or underproductive real 
estate.—In re Pfromm’s Estate, 40 D. 
& C, 104. 

Where real estate owned by a de- 
ecedent at the time of his death is sold 
nine years thereafter for less than the 
deficit in the carrying charges in the 
meantime, and the testator’s primary 
purpose was to assure a regular in- 
come to the life tenant, his daughter, 
the deficit in carrying charges should be 
charged against principal to the extent 
of the amount realized from the sale 
of the property, but the balance will be 
charged against income, for to do oth- 
erwise would unduly prejudice the re- 
mainderman.—In re Pfromm’s UEstate, 
40 D. & C. 104. 

Carrying charges on unimproved lots 
owned by decedent must be borne by 
principal rather than by income where 
the life tenant is the primary object of 
testator’s bounty.—In re Pfromm’s Es- 
tate, 40 D. & C. 104. 


Pa.Orph. In the absence of a con- 
trary intention appearing in the will, 
the rule is that the life tenant shall pay 
all taxes and keep the property in re- 
‘ten re Warfel’s Hstate, 22 Brie 
152. 


Pa.Orph. A life tenant is ordinarily 
liable for taxes and necessary repairs 
for preserving the life estate—In re 
Warfel’s Estate, 22 Hrie 190. 

R.I. Where realty is not productive 
of any income during the life of the 
life tenant, the life tenant is not bound 
to pay any of the ordinary taxes or 
any special assessments for _ better- 
ments, but may leave the burden of 
them all to the remainderman or re- 
Pee ee y. Cirino, 14 A. 
2d 803. 
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§ 95 

N.Y.Sur. Generally, all carrying 
charges on real property are charge- 
able to life tenant.—In re Lanigan’s 
Will, 21 N.Y.S.2d 550, 174 Mise. 570. 

Pa.Orph. Premiums of fire insurance 
on the building included in the be- 
quests to a life tenant, come within the 
same category as taxes and repairs and 
should be paid by the trustee for the 
preservation of the estate—In re War- 
fel’s Estate, 22 Hrie 190. 
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‘life estate’ in 


Kan. A land is 
“real property” within meaning of 
statute, so that an owner of a life 


estate may sell or incumber it, and if 
life estate is nonexempt real property 
it may be attached for owner’s debts 
or levied upon by execution, and in 
event of his bankruptcy would _ pass 
to his trustee. Gen.St.1935, 67-205, 
77-201, subd. 8—Alexander v. Goel- 
lert, 109 P.2d 146, 153 Kan. 202. 

Ky. Under will bequeathing testa- 
trix’ one-half interest in apartment 
building to son for life for support 
of himself and three children, subject 
to termination on specified conditions, 
with remainder to children, son was 
not entitled to present value of his 
claimed life interest in proceeds of 
sale of testatrix’ one-half interest in 
realty, but was entitled to receive for 
life the income from such sum placed 
in trust.—Moore v. Moore, 145 S.W.2d 
838. 284 Ky. 636. 

Mass. A conveyance by a life tenant 
of his interest in realty is good, and 
during the existence of the life estate, 
the remainderman is not entitled to 
possession until the death of the life 
tenant, in so far as the conveyance by 
the life tenant {s concerned.—Daley v. 
Daley, 32 N.H.2d 286. 

Pa.Super. Where residuary clause of 
will gave residuary estate to testator’s 
wife to use and dispose of both the in- 
come and principal as she might de- 
sire during her life and after her death 
to testator’s three children share and 
share alike, and testator empowered 
wife as executrix to sell any property 
of the estate, the wife took only a “life 
estate with power to consume” and 
could not give or devise any of the 
property not consumed by her to one 
of the children and thereby deprive the 
other two of their interests therein.— 
Degenkolv v. Daube, 18 A.2d 464. 

A Yife tenant with power to consume 
may not give the property away.— 
Degenkolv vy. Daube, 18 A.2d 464. 

Where life tenant made no claim 
ape ne estate on account of payment 
of funeral expenses and costs of ad- 
ministration or for widow’s exemption, 
such facts would not justify gift or 
devise of any part of residuary prop- 
erty in which widow had life estate 
with power to consume. 20 P.S. § 471. 
—Degenkoly y. Daube, 18 A.2d 464. 


Pa.Orph. Where a settlor established 
a testamentary trust leavin timber 
land to trustees in trust for for life 


with the right “to occupy and manage 
or lease” the said estate “according te 
her pleasure * * * making such im- 
provements and changes thereon as she 
may see fit,” remainder to B, and where 
the timber land was originally pur- 
chased by the testator as a source of 
supply of charcoal but was never used 
as such, the life tenant A had no right 
to sell the land or the timber rights 
since the rights of the remainderman B 
would be injured thereby.—In re 
Grubb’s Hstate, 33 Berks 53, 


§ 97 

Va. Where purchaser made fair of- 
fer for purchase of realty with intent 
of having it presented to trial court 
because of interest of infant remainder- 
man, and life tenant instituted pro- 
ceedings for validation of sale, and the 
purchaser subsequently increased his 
offer so that it exceeded bid of third 
party who stated without qualification 
when he made the bid that he would 
pay no more, purchaser was a “quasi 
party” to the proceeding, and the de- 
cree accepting purchaser’s offer, as 
recommended by commissioner in chan- 
cery, and directing a special commis- 
sioner to execute deed to purchaser, 
was a “final decree’ which, in ab- 


1976 


sence of appeal, could not be set aside 
even though third party subsequently 
made better offer. Code 1936, § 5161. 
—Ash vy. Wesley, 12 S.H.2d 817. 
Where purchaser made fair offer 
for purchase of realty and life tenant 
instituted proceeding for validation of 
the sale, because of interest of infant 
remainderman, cause’ was referred te 
commissioner in chancery to make in- 
gquiry and before commissioner made 
written report a bid for greater amount 
was presented by third party, who 
stated without qualification that he 
would pay no more, the interested par- 
ties were entitled to believe that the 
third party meant what he said, and 
the failure to give him notice of higher 
bid subsequently made by the _ pur- 
chaser and accepted by the court did 
not invalidate the sale. Code 1936, § 
6161.—Ash v. Wesley, 12 S.E.2d 817. 


§ 100 

Ark. The provision of the act au- 
thorizing a life tenant to execute an 
oil and gas lease, that the order fixing 
proportionate part of minerals allowed 
to life tenant as compensation for dam- 
ages and order confirming execution 
of lease shall operate to work a di- 
vestiture of title of contingent remain- 
dermen, is not unconstitutional as de- 
nial of “due process of law”, since 
for any temporary injury to property 
of which a life tenant might complain 
act provides a right of redress and, 
if conservation was the motive for ex- 
ecution of lease, benefits necessarily 
would inure to remainderman if ex- 
ectant estates should vest. Pope’s 

ig. §§ 1800 to 1808; Const. art. 2, § 
8; U.S.C.A.Const. Amend. 14,.—Love vy. 
McDonaid, 148 S.W.2d 170. 

The act authorizing a life tenant, 
who under common ifaw would haye 
been invested with a fee tail estate in 
land, to execute oil and gas _ leases 
which should operate to work a divesti- 
ture of title of contingent remainder- 
men is not unconstitutional as an at- 
tempt to vary terms of a written con- 
tract, a particular person not having 
been named as a remainderman. Pope’s 
Dig. §§ 1800 to 1808; Const. art. 2, 
epee ke v. McDonald, 148 S.W.2 

The act authorizing a life tenant, 
who at common law would have been 
invested with a fee tail estate in land, 
to execute oil and gas leases which 
should operate to work a divestiture of 
title of contingent remaindermen is 
not unconstitutional as depriving re- 
maindermen of property without “due 
process”. Pope’s Dig. §§ 1800 to 1808; 


Const. art. 2, § 8; U.S.C.A.Const. 
Amend, 14.—Love vy. McDonald, 148 
S.W.2d 170. 

,Cal.App. The rights to lease and 


mortgage interest in property are at- 
tributes of a “life estate.”—Arighi vy, 
Rule & Sons, 107 P.2d 970, 41 Cal, 
App.2d 852. 


§ 101 
Cal.App. The rights to lease and 
mortgage interest in property are at- 
tributes of a “‘life estate.’—Arighi vy. 
ped Sons, 107 P.2d 970, 41 Cal.App. 


Iowa. In determining whether an ab- 
solute alienation was affected by quit- 
claim deed of life estate of homestead, 
or whether there was merely a hypothe- 
cation of title, controlling importance 
could not fairly be attached to fact 
that grantors, who were laymen, failed 
to use some more technical word in- 
stead of “sell” and did not say “re- 
deemed” instead of “bought back’.— 
Sweet v. Bergen, 295 N.W. 181. 

In determining whether an absolute 
alienation was affected by quitclaim 
deed of life estate of homestead or 
whether there was merely a hypothe- 
cation of title, question whether a de- 
feasance clause was written into the 
quitclaim deed or agreement was not 
the ultimate question, since a court 
of equity does not look merely at the 
form of the thing, but, if necessary, 
will read into the instrument an im- 
plied defeasance clause.—Sweet v. Ber- 
gen, 295 N.W. 181. 

In determining question whether it 
was necessary to read an implied de- 
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feasance clause into a quitclaim deed 
of a life estate of homestead, in order 
to prevent an absolute alienation, and 
to render the deed merely a hy pothe- 
cation of title, there would be taken 
into consideration the manner in which 
the contract was treated by the par- 
ties, the value of the premises as com- 
pared with the consideration of the 
contract, previous negotiations and sub- 
sequent dealings, and in general any 
material circumstances surrounding 
transaction, to the end that the true 
intent of the parties be carried out.— 
Sweet vy. Bergen, 295 N.W. 181. 

Kan. A “life estate” in land is “real 
property” within meaning of: statute, 
so that an owner of a life estate may 
sell or incumber it, and if life estate 
is nonexempt real property it may be 
-attached for owner’s debts or levied 
upon by execution, and in event of his 
bankruptcy would pass to his trustee. 
Gen.St.1935, 67-205, 77-201, subd. 8. 
—Alexander v. Goellert, 109 P.2d 146, 
153 Kan. 202. 
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Pa. 
cipal of the estate was restricted to use 
for her comfortable maintenance, the 
estate could not be charged with debts 
incurred for benefit of business con- 
ducted by life tenant and her husband 
and not for life tenant’s maintenance 
and support, and realty which remain- 
ed unconverted by sale at death of life 
tenant eould not be subjected to lien 
of confession judgment upon such debt. 
—In re Stannert’s Estate, 15 A.2d 360. 
389 Pa. 439. 

104 


§ 

Mo.App. Under will making specific 
bequest to testator’s daughter, be- 
queathing to testator’s wife the use 
and benefit during her natural life 
of remainder of all personalty and of 
any realty testator might be possessed 
of at the time of his death, and be- 
queathing remainder after wife’s death 
equaliy to children and heirs of de- 
ceased child, wife was given no more 
than a “life estate’? without power of 
disposition over any part of it, and 
the trial court had no power to turn 
estate over to wife without requiring 
her to give reasonable security to pre- 
serve the fund for the remaindermen. 
—Vhipps v. Doak, 145 S.W.2d 167. 

Pa. The failure of life tenant under 
will to give bond, required by stat- 
ute, to secure remaindermen’s inter- 
ests on taking over property devised, 
does not alter rights of life tenant 
and remaindermen, but life tenant tak- 
ing possession of assets without giv- 
ing bond is not a “trustee” for the 
remaindermen, but is a ‘debtor’ to 
them as if bond had been given. 20 
P.S. § 2770.—In re Powell’s Estate, 17 
A.2d 391, 340 Pa. 404. 

The act requiring a life tenant to 
give bond to secure remaindermen’s 
interests on taking over property de- 
vised does not apply to a life tenant 
having power of consumption of prin- 
cipal. 20 P.S. § 2770.—1n re Powell’s 
Estate, 17 A.2d 391, 340 Pa. 404, 


§ 111 : 

N.J.Ch. If a will either expressly 
or by implication from its terms per- 
mits distribution of a life estate pri- 
or to the life tenant’s death, a_ ter- 
mination may occur.—Breidenbach v. 
Breidenbach, 17 A.2d 596, 128 N.J.Eq. 


558. 
§ 122 

Ky. A presumption favorable to re- 
mainderman claiming land by adverse 
possession as against his deceased 
brother’s heirs under an agreement 
dividing land with brother who was 
also a remainderman did not arise 
from his occupancy or cultivation of 
Jand claimed by him during the con- 
tinuation of his mother’s life estate, 
but rather there was every presump- 
tion that such occupancy was insub- 
ordination to the right and title of his 
mother and the joint remaindermen.— 
Barnett v. Barnett, 142 S.W.2d 975, 2838 
Ky. 710. 

Ky. Where life tenants to whom 
mother deyised life estate, upon death 
of mother, conveyed their respective 
interests to each other, there was no 
adverse holding against remaindermen. 


42 C.J. ANNO.—1241%4 


Where life tenant’s use of prin- 
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—Stahr v. Mozley, 145 S.W.2d 40, 284 
Ky. 552. 

Mo. In quiet title suit, where plain- 
tiffs asserted title under adverse pos- 
session, evidence warranted conclusion 
that plaintiffs’ possession subsequent 
to death of original owner’s grand- 
daughter was not a friendly possession 
to remaindermen under original own- 
er’s will, but hostile, and adverse and 
under a claim of right, actual, open, 
notorious, exclusive and continuous.— 
Johnson vy. Moore, 143 S.W.2d 254. 

126 


§ 

Ill. In action against life tenant 
where no evidence was offered in sup- 
port of allegation that defendant had 
neglected to make repairs, no relief 
in that respect could be granted.— 
Guhl v. Guhl, 33 N.H.2d 185, 376 Ill. 


100. 
§ 130 

Mo.App. In view of fact that one 
estate must begin where other ends, 
it is essential to existence of a “‘re- 
mainder” that there be nominated a 
person who will be in being at ter- 
mination of particular estate, compe- 
tent to take remaining estate, but it 
is not necessary that remainderman 
be in being at the time when remainder 
is created, since it is sufficient if he 
be in being at time when estate must 
vest in possession if it is to vest at 
all, and whether or not he is in_be- 
ing before that time merely affects 
character of remainder as ‘‘vested’”’ or 
“contingent’.—Brumbaugh vy. Young, 
144 S.W.2d 8238. cS 

§ 131 

Ill, A remainder is a ‘vested re- 
mainder’ when right to present or fu- 
ture enjoyment is given to named or 
otherwise determinate persons ready to 
take possession at any time, and post- 
ponement of their estate is not for rea- 
sons personal to them, and whether a 
remainder is a vested remainder or a 
“eontingent remainder” depends on lan- 
guage employed, and if conditional ele- 
ment is incorporated into description 
of, or into gift to remainderman re- 
mainder is contingent, but if after 
words giving a vested interest a clause 
is added divesting it, remainder is vest- 
eae a vy. Danz, 26 N.E.2d 872, 373 

é 2. 


Wash. The mere fact that first taker 
of estate has power of disposition 
thereof does not render remainder 
“contingent’”’, but remainder vests, sub- 
ject to be defeated by first taker’s exer- 
cise of such power, and remainderman 
has all incidents of indefeasible interest 
until happening of divesting contingen- 
ey.—In re Ivy’s Estate, 101 P.2d 1074. 

A remainder over after life estate 
with right to invade principal is ‘‘vest- 
ed remainder,” not “contingent remain- 


der.”—In re Ivy’s Wstate, 101 P.2d 
1074. 
W.Va. A “vested remainder” is a 


remainder limited to a certain person, 
and on a certain event, so as to pos- 
sess a present capacity to take effect 
in possession, should the possession 
pecome vacant.—In re Conley, 12 S.E. 


§ 132 

Ii. A remainder is a “vested re- 
mainder” when right to present or fu- 
ture enjoyment is given to named or 
otherwise determinate persons ready to 
take possession at any time, and post- 
ponement of their estate is not for 
reasons personal to them, and whether 
a remainder is a vested remainder or a 
“contingent remainder” depends on lan- 
guage employed, and if conditional ele- 
ment is incorporated into description 
of, or into gift to remainderman, re- 
mainder is contingent, but if after 
words giving a vested interest a clause 
is added divesting it, remainder is vest- 


ed.—Danz vy. Danz, 26 N.E.2d 872, 373 
Ill. 482. 
Iowa. A “contingent remainder’ is 


one which cannot vest until a econdi- 
tion precedent has been complied with. 
—Glenn y. Gross, 294 N.W. 297. 


Iowa. A condition subsequent, as 
well as a condition precedent, may 
make a remainder ‘contingent.’”— 
Jones v. Coon, 295 N.W. 162. 

N.J. It is uncertainty of right of 


§ 155 


enjoyment, not uncertainty of actual 
enjoyment, that renders a remainder be 
“contingent remainder’’.—Hopper 

Gurtman, 18 A.2d 245, 126 Nu. 263, 
affirming 8 A.2d 376, 17 N.J.Mise. 289. 

N.Y.Sur. A remainder is not to be 
considered as a “contingent remainder” 
where it may fairly be construed to be 
vested, since the law favors the vesting 
of estates.—In re Foster’s Estate, 22 N. 
Y.S.2d 252, 174 Mise. 933. 

Wash. The mere fact that first taker 
of estate has power of disposition 
thereof does not render remainder 

“contingent”, but remainder vests, sub- 
ject to be défeated by first taker’s ex- 
ercise of such power, and remainder- 

man has all incidents of indefeasible 
interest until happening of divesting 
contingency.—In re Ivy’s Estate, 101 P 
2d 1074. 

A remainder over after life estate 
with right to invade principal is ‘‘vest- 
ed remainder,” not ‘contingent remain- 
der.’—In re Ivy’s Hstate, 101 P.2d 
1074. 

48 


§1 

C.C.A.Ohio. Where corporation wrong- 
fully transferred stock to life ten- 
ant without limitation, and life ten- 
ant wrongfully transferred stock to a 
bona fide purchaser in Massachusetts, 
such transfer did not effect an ‘‘accel- 
eration” of remaindermen’s interest in 
stock, since acceleration of remainder 
would amount to a “forfeiture” of the 
life estate which is forbidden by Mas- 
sachusetts statute and by principles of 
equity. G.L.Mass.(Ter.Ed.) c¢. 184, § 
9.—West v. American Tel. & Tel. Co., 
121 F.2d 142, conforming to mandate 
6H SS. Ct.- 179), oad Te OeSs ) 223.0 Shoe eae 
139, 132 A.L.R. 956, reversing 108 F.2d 
847, certiorari granted 60 S.Ct. 979, 
two cases, 310 U.S. 618, 84 L.Ed. 1392. 

Kan. Vested interests in real estate 
will be accelerated upon the failure of 
a prior interest.—Ward v. Ward, 109 
P.2d 68, 153 Kan. 


pal 

C.C.A.1ll. Under Illinois law, a life 
tenant may not take oil from the land, 
and remainderman may not go on the 
property to drill for oil during life of 
life tenant against his will or consent, 
and while life tenant may have no in- 
terest in oil and no right to take it 
from the land, he can prevent remain- 
derman from going on the premises 
during existence of his life estate.— 
Carter Oil Co. v. MceQuigg, 112 F.2d 
275, affirming 27 F.Supp. 182. 
See In re Kluner [1940] 4 Dom.L.R. 


§ 154 

Mo. If debt secured by deed of trust 
was to be regarded as an incumbrance 
for which remaindermen as well as life 
tenant were liable, remaindermen would 
be subject to losing their estate unless 
they made contribution within a rea- 
sonable time.—Souders y. Kitchens, 137 
S.W.2d 501. 

R.I. Where realty was productive of 
practically no income during life of 
jife tenant, remaindermen were liable 
for taxes paid by life tenant and his 
grantee during life tenant’s life, less 
small amount of income received by 
ieee .—Caleagni vy. Cirino, 14 A.2d 


Where life tenant’s grantee and life 
tenant paid taxes on land which was 
practically unproductive of income, re- 
maindermen were chargeable with in- 
terest on taxes paid during that per- 
iod to the extent of their remainder 
interest, notwithstanding that certain 
sum in one-half of which the remain- 
dermen had a remainder interest was 
deposited in bank for the benefit of 
the life tenant.—Calcagni v. Cirino, 14 
A.2d 803. 

Remaindermen who acquired their re- 
mainder interest in realty which was 
practically nonproductive of income, 
when their mother died intestate, were 
not personally liable for payment of 
any part of the taxes levied on realty 
prior to the death of their mother dur- 
ing the life of the life tenant.—Caleag- 


ni v. Cirino, 14 A.2d 803. 
8 155 
Tex.Civ.App. Where*® property was 


devised in trust granting life estate 


lees 


§ 156 


to testatrix’s son with remainder over 
to son’s sons, and thereafter remainder- 
men conveyed their reversionary inter- 
ests to third party, if conveyances were 
induced by fraud, only remaindermen 
or someone claiming directly under 
them could assert such fraud to avoid 
conveyances, and, by their inaction, re- 
maindermen “waived” asserted fraud.— 
Hamilton v. Keller, 148 S.W.2d 1011. 
§ 156 


Ark. A “contingent remainder” is an 
interest not capable of being trans- 
ferred or mortgaged, nor can it be sold 
under execution for debt.—Love v. Me- 
Donald, 148 S.W.2d 170. ; E 

N.C. Ordinarily, where remainder is 
contingent, fee-simple title will not 
pass by deed of parties prior to hap- 
pening of contingency upon which lim- 
itation depends for, until the event has 
occurred, it cannot be known who will 
take.—Thames v. Goode, 9 S8.H.2d 485, 
Baily MOORE 

Where limitations is by way of con- 
tingent remainder or an executory de- 
vise, and the person who is to take is 
certain, an assignment of the “contin- 
gent interest,” being what is termed 
a “possibility coupled with an inter- 
est,” will be upheld in equity upon the 
happening of the event and the devolu- 
tion of the property.—Thames v. Goode, 
9 S.H.2d 485, 217 N.C. 639. 

§ 158 H 

D.C.N.C. Jurisdiction of the superior 
eourt of North Carolina of an action 
by owner of a vested estate against 
contingent remaindermen to sell land 
cannot be conferred by consent and 
the North Carolina statute authorizing 


such an action must be strictly com- 


plied with. C.S.N.C. §§ 1744 and 1745, 
as amended by Pub.Laws 1923, ec. 69 
and 64.—Watson v. U. S., 34 F.Supp. 


777. 
§ 162 

Fla. A contingent remainder in an 
estate is destroyed upon the termina- 
tion of the particular estate on which 
the remainder estate is dependent.— 
Lewis v. City of Orlando, 199 So. 49. 

Ky. Where grantor conveyed land to 
grantor’s niece for life with remainder 
to niece’s bodily heirs in consideration 
of niece’s agreement that grantor be 
supported during his life and contain- 
ing a reversion clause, and niece later 


_ reconveyed part of the land to grantor 


in consideration of cash and grantor’s 
release of the agreement to support 
grantor, the grantor’s successor in title 
to the reconveyed land could assert the 
yvelease against children of niece, and 
release agreement was effectual to de- 
prive the children of niece of title to 
reconveyed property. Ky.St. § 2345.— 
Lawson v. Asberry, 141 S.W.2d. 564, 
283 Ky. 390. 

N.Y.Sur. An assignment by remain- 
dermen under trust created by will 
was not valid as to any income to 
which remaindermen might be entitled 
as life tenants of estate. Personal 
Property Law, 15.—In re Grifen- 
hagen’s Estate, 21 N.Y.S.2d 491, 174 
Mise, 559. 


§ 164 

Ill, A contingent remainder is a val- 
uable ‘interest in land” and is releas- 
able to reversioner or to the life tenant 
in possession, and such release is valid 
to divest contingent remainderman of 
his interest.—Kohl vy. Montgomery, 25 
N.E.2d 826, 373 Ill. 200. 

N.J. Where will, which devised resi- 
due of testator’s estate to trustee to 
pay income to testator’s widow for life, 
remainder in equal shares to testator’s 
two sons, provided that if testator left 
other surviving children, such children 
should share with sons under same 
terms and trusts, and one son prede- 
ceased testator, and other son was a 
minor, and testator left no other chil- 
dren, upon vesting of remainder in wid- 
ow for widow’s sole benefit, widow’s 
life estate did not merge in remainder 
by operation of law, since infant’s in- 
terest in life estate prevented ‘‘merger.” 
—Brown vy. Fidelity Union Trust Co., 
15 A.2d 788, 128 N.J.Hq. 197. 


§ 169 
W.Va. Though both a life tenant 
and a remainderman can sue for dam- 
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ages where a tort on realty affects each 
estate, they are separate and inde- 
pendent rights—Swick v. West Vir- 
ginia Coal & Coke Co., 7 S.H.2d 697. 

Neither life tenant nor any one hold- 
ing under her could maintain an ac- 
tion for permanent damages to realty, 
but the remainderman or the reversion- 
er could maintain such action.—Swick 
v. West Virginia Coal & Coke Co., 7 S. 
H.2d 697. y 

A person to whom land has been con- 
veyed subject to a life estate in the 
grantor, may, in advance of taking pos- 
session of the property, recover for per- 
manent damage thereto.—Swick v. West 
Virginia Coal & re 7 S.H.2d 697. 


Ala. A remainderman not in posses- 
sion and with no right to immediate 
possession may maintain a bill to re- 
move a cloud from his remainder inter- 
est pending the particular estate, but 
he is under no duty to do so, except 
that under some circumstances he must 
act pending the particular estate in or- 
der to escape charge of laches.—Ward 
v. Chambless, 189 So. 890. 

Ga. Where original owner executed 
voluntary deed to life tenant with re- 
mainder to owner’s heirs at law, and 
life tenant and one of several remain- 
dermen executed deed in fee to bona 
fide purchaser without notice, interests 
of.remaindermen, who did not enter 
into conveyance, were not affected by 
conveyance, and, after death of life ten- 
ant, they were entitled to maintain ac- 
tion .of ejectment against purchaser. 
Code 19338, §§ 67-2502, 85-609, 96-205. 
—Mathis v. Solomon. 4 §.E.2d 24. 


§ 173 

Mo.App. Where a will devised land 
in trust for the testator’s son for life 
and thereafter to certain defendants, 
subject to charges for the benefit of the 
plaintiffs, in a suit to recover a judg- 
ment therefor and to establish a trust 
in the land until payment thereof, limi- 
tation statutes did not begin to run 
prior to the life tenant’s death. Mo.St. 
Ann. §§ 850, 861, 862, pp. 1121, 1139, 
1143.—Powers v. Grand Lodge of An- 
ecient, Free and Accepted Masons of 
State of eeeda yet eae 895. 
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Ala. A remainderman not in posses- 
sion and with no right to immediate 
possession may maintain a bill to re- 
move a cloud from his remainder inter- 
est pending the particular estate, but 
he is under no duty to do so, except 
that under some circumstances he must 
act pending the particular estate in or- 
der to escape charge of laches.—Ward v. 
Chambless, 189 So. 890. 

Ky. Where improvements were made 
on land by grantees of life tenant when 
remainderman was under disability and 
before remainderman’s right of action 
accrued, remainderman was not barred 
by laches from maintaining action for 
her interest in the land.—Adkins v. 
se Chy OF LG 130 S.W.2d 774, 279 Ky. 


Mo. Where husband and wife placed 
a deed of trust on property devised to 
wife to fulfill conditions in will under 
which wife was to make certain pay- 
ments, and wife was survived by hus- 
band and two children, and upon fore- 
closure husband purchased the proper- 
ty, children as remaindermen who for 42 
years made no claim and permitted im- 
provements to be made upon property, 
and made no contribution, were pre- 
eluded from asserting any claim to 
such _ property.—Souders v. Kitchens, 
137 S.W.2d 501. 

Mo. The surviving children of fee- 
Simple owner of land were not barred 
by “laches” from asserting invalidity 
of partition sale of such land to dece- 
dent’s surviving husband in action 
brought by them nearly 20 years after 
such sale to try.and determine title to 
land, as they had no interest therein in 
preesenti, but solely interest in future 
which was ‘vested remainder” in strict 
legal sense, but not in such sense as to 
entitle them to possession before such 
husband’s death. Mo.St.Ann. § 1520, p. 
oth plea a v. Geatley, 147 S.W.2d 


§ 176 
N.C, A complaint by children of de- 


me or oe cP. ~ 
1978 
ceased son running farm and by festa-— 


tor’s brother, alleging that testator’s 
will gave life estates in farm to widow 


-and daughter, with remainder to the 


son running farm and providing widow 
and daughter with a home on the farm, 
and that son who ran farm until his 
death prior to widow’s death devised 
farm to his son, and that testator’s 
brother ran farm after son’s death and 
until death of widow and was now 
running farm and providing home for 
daughter, and seeking to clear title, 
stated cause of action which was not 
prematurely brought because of the 
fact that daughter was still living.— 
Johnston v. Johnston, 12 §.H.2d 248, 
218 N.C. 706. 
178 


§ 
. Mo. Evidence in quiet title action 
sustained finding that conditions im- 
posed on grantee by her mother’s will 
were fulfilled with money borrowed on 
deed of trust, which debt was a pri- 
mary obligation on the land and not in 
effect a personal debt of grantee’s hus- 
band who purchased property on fore- 
closure, and deed 6f trust became out- 
standing incumbrance for which gran- 
tee’s children as remaindermen were 
proportionately liable-—Souders v, Kit- 
chens, 1387 S.W.2d 501. 
i § 179 

Iowa. An estate in “reversion” is the 
residue of estate left by operation of 
law in the grantor or devisor or his 
successors commencing in possession on 
the determination of a particular es- 
tate granted or devised, and remains 
“vested”’ in the sense of a present fixed 
right of enjoyment in the future—Ran- 
som v. Mellor, 297 N.W. 861, 230 Iowa 


451, 
188 

D.C.N.C. For purposes of limita- 
tions, a cause of action to recover com- 
pensation for land taken by the United 
States government for public purposes 
accrued in favor of contingent remain- 
dermen on the date of taking and not 
on the date of termination of the life 
estate——Watson v. U. S., 34 F.Supp. 


Ky. Generally, the possession or oc- 
cupancy of realty will not be consid- 
ered adverse with respect to a remain- 
derman who during its continuation 
has no right of entry.—Barnett v. Bar- 
nett, 142 S.W.2d 975, 283 Ky. 710. 


R.I. In suit in equity by remainder- 
men against life tenant’s grantee, 
wherein remaindermen sought an ac- 
counting, right of life tenant’s grantee 
to contribution for taxes paid by him 
was mot governed by any statute of 
limitations, but by the doctrine of 
Leiber v. Cirino, 14 A.2d 


§ 233 

C.C.A.Idaho. Where a greater and a 
less estate coincide and meet in one and 
the same person without any inter- 
mediate estate, there is a “merger” and 
the less is immediately annihilated and 
consumed in the greater.—Toston vy. 
ae Loan Corporation, 115 F. 


Il.App. In a “merger” of ownership 
of realty the whole title, legal as well 
as equitable, must unite in the same 
person.—Winters v. Polin, 33 N.B.2d 
497, 309 Ill.App. 458. 

Equity will not permit a merger of 
ownership of realty which will result 
in injury and work injustice to the 
owner, and estates will be held to be 
separate when justice requires it and 
such was intention of the parties.— 
Winters yv. Polin, 338 N.H.2d 497, 309 
WA DD: 8. 

Mich, In determining question’ of 
“merger” intent is controlling factor.— 
Shedd vy. Krushinski, 298 N.W. 490, 298 
Mich. 160. 

N.J. A husband’s freehold estate, 
jure uxoris, in his wife’s lands under 
common law is ‘vested interest,’? which 
merges in his indefeasible freehold es- 
tate of curtesy on birth of living off- 
spring capable of inheriting wife’s es- 
tate—Hopper_v. Gurtman, 18 A.2d 
245, 126 N.J.L. 263, affirming 8 A.2d 
876, 17 N.J.Mise. 289. 


, 


§ 238 
Pa.Com.Pl. Equity will prevent or 
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permit a merger as will best sub-serve 
the purposes of justice and the actual 
and just intention of the parties,— 
Banks vy. Jackson, 51 Dauph. 176. 

§ 240 


Ark. There was no “merger” of 
widow’s dower interest in her deceased 
husband’s lands because of her pur- 
chase of another heir’s interest therein. 
—Bingham v. Rhea, 148 S.W.2d 1087. 

To constitute ‘merger’ of two es- 
tates, they must be in same person at 
same time and in same right, and 
merger will not occur, if one estate is 
acquired by purchase and the other 
by right of wife—Bingham y. Rhea, 
143 S.W.2d 1087. bis 


§ 
Pa. Where, when final account of 
executrix who was also a life tenant 


_ under will, was audited, balance was 


ordered distributed, whether in fact 
balance was distributed was immaterial 
as regards remaindermen’s rights, and 
fact that life tenant did not have stock 
transferred on books of the company 
to her could not alter rights of the 
parties.—_In re Powell’s Hstate, 17 A. 
2d 391, 340 Pa. 404. 


§ 249 

Wis. The statute applicable to dec- 
laration of dividends by corporations is 
not controlling as to respective rights 
of life tenants and remaindermen to 
declared dividends, and dividends de- 
clared out of surplus resulting from an 
increase in value or appreciation of as- 
sets aré not “income.” St.1939, § 182.- 
19(2).—Welch v. Welch, 290 N.W. 758, 
mandate modified 293 N.W. 150. 

§ 293 

La. Whether a funeral home and em- 
balming business will be permitted in 
a particular district depends on the 
“rule of reason’, which means that 
each case must depend upon its own 
peculiar circumstances as to whether 
the use of certain property in a cer- 
tain locality for the business of under- 
taking and embalming is reasonable or 


unreasonable.—Moss v. Burke & Trotti/. 


3 So.2d 281, 198 La. 76. 

Where there was no ordinance pro- 
hibiting location of undertaking par- 
lors in a certain area near business 
district of city, which area was used 
for residential purposes, the conducting 
of a funeral home and embalming busi- 
ness in a home in such area was not a 
“nuisance per se’.—Moss v. Burke & 
Trotti, 3 So.2d 281, 198 La. 76, 
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§ 21 
La. One is not “estopped” by judi- 
cial allegations which have neither de- 
eeived nor damaged any one.—Sander- 
son y. Frost, 3 So:2d 626, 198 La. 295. 


§ 23 

C.C.A.Cal, The plaintiff, who had 
established in state court his right to 
oil royalties impounded by defendant, 
was not “estopped” from denying de- 
fendant’s lien on royalties, based up- 
on loan to company which was de- 
fendant in state court suit, because of 
alleged inconsistencies in plaintiff's 
pleadings in state court, where evi- 
dence established that defendant had 
not been misled and that loan had been 
jnduced not by plaintiff’s claim, but for 
purpose of obtaining borrower’s signa- 
ture to an agreement for unit develop- 
ment of a tract of oil land.—General 
Petroleum Corporation of California v. 
Dougherty, 117 F.2d 529, modifying 
Dougherty v. General Petroleum Cor- 
poration of California, 28 F.Supp. 979. 

Ga.App. Where prior attachment 
proceeding was instituted against de- 
fendant without authorization of own- 
er of land alleged to have been dam- 
aged by the cutting and removal of 
timber, and owner caused the action to 
be dismissed and instituted an action 
for injury to property and the cutting 
and removal of timber, purported ad- 
mission by the plaintiff in the former 
proceeding that he had received part 
payment for the timber cut by the de- 
fendant created no ‘estoppel’ against 
him.—Byers v. Harper, 13 S.H.2d 389. 

La. An allegation, in application for 
writs of certiorari, mandamus, and 
prohibition, that petitioners had no 
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other remedy, was a mere “conclusion 
of law” on which petitioners sought to 
obtain a review of the judgment com- 
plained of and did not ‘‘estop”’ petition- 
ers from applying for an appeal from 
the same “judgment, since a litigant, 
although bound by allegations of fact 
in his pleadings, is not bound by mere 
Pronouncements or propositions of law. 
Ela of Price, 198 So. 894, 196 
a. 5 


Tex. In trespass to try title by 
plaintiff in vendor’s lien foreclosure 
suit who purchased property at 


sheriff’s sale, against grantee of por- 
tion of mineral rights from defendant 
in such suit, involving question wheth- 
er grantee, who was not a party to 
foreclosure suit, was bound by judg- 
ment therein, grantee was bound by 
afficavit signed by him and filed in 
foreclosure suit, which stated that he 
was attorney for defendant in_ such 
suit.—Miller v. Dyess, 151 S.W.2d 186, 
Sahel 3 Dyess v. Miller, 126 S.W.2d 


Tex.Civ.App. Generally, the party 
to one lawsuit who takes a particular 
position by pleading, admission, or 
argument, wherein a judgment is ren- 
dered in his favor, is “estopped” from 
taking an inconsistent position in a 
subsequent suit involving same parties 
and same subject matter.—Railroad 
Commission v. Arkansas Fuel Oil Co., 
148 S.W.2d 895, Cree refused. 


C.C.A.Il]. That a surface lease de- 
scribing leased land in same manner 
as land was described in deed whereby 
lessor acquired title to center of bed 
of abutting creek was executed to 
plaintiff by lessor subsequent to lessor’s 
execution of another surface lease to a 
third party, and that plaintiff’s lease 
was expressly subject to terms of third 
party’s lease did not “estop” plaintiff 
from claiming exclusive right to drill 
for oil in creek bed where third party’s 
lease did not purport to convey creek 
bed.—Carter Oil Co. v. Delworth, 120 
F.2d 589. 

D.C.Pa. The doctrine of ‘estoppel 
by deed” is a distinct kind of estoppel 
which does not require all of the ele- 
ments of estoppel in pais.—In re Solo- 
mon, 40 F.Supp. 62. 

Ga. Where contingent remainderman 
under a trust deed containing clause 
forbidding sale or incumbrance of trust 
property except by trustee’s written 
consent executed security deeds convey- 
ing remainderman’s interest in trust 
property, remainderman was “es- 
topped” from asserting that security 
deeds were invalid because of clause 
in trust deed.—Phelps v. Palmer, 15 S. 
B.2d 503. 

N.Y.Sup. “Estoppel” is a_ special 
plea in bar which happens where a 
man has done some act or executed 
some deed which precludes him from 
averring anything to contrary, but one 
who invokes doctrine of estoppel must 
have acted in good faith—Winston vy. 
Saugerties Farms, 21 N.Y.S.2d 841. 

Tex. The recital Of one deed in uun- 
other binds the parties to the deed 
containing the recital, and those who 
claim under them, and may take the 
place of a deed and thus form a muni- 
ment of title—Greene vy. White, 153 S. 
W.2d 575, reversing White v. Greene, 
129 S.W.2d 801. 

Tex.Civ.App. The term “estoppel” 
implies that one who by his deed or con- 
duct has induced another to act in a 
particular manner will not be permitted 
to adopt an inconsistent attitude, or 
course of conduct and thereby cause 
loss or injury to such other.—Penning- 
ton v. Pennington, 145 S.W.2d 688. 

Tex.Civ.App. “Estoppel’, in broad 
sense of term, is a bar precluding per- 
son from denying truth of fact which 
has become settled in contemplation of 
law, as by act of party himself, either 
by conventional writing or by repre- 
sentations expressed or implied in 
pais.—Masterson v. Bouldin, 151 S.W. 
2d 301, error netugeds 
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Ark. The testimony of grantor in 
mineral deed, that title had been con- 
veyed to grantor’s deceased husband 
by lost deed executed prior to deed se- 


§ 28 


cured by grantor after husband's 
death, was not competent to impeach 
mineral deed.—Henry vy, Texas Co., 147 
S.W.2d 742. 

N.C. A grantor of land with full 
covenants of warranty is “estopped” to 
claim any interest in the granted 
premises, and where he holds a prior 
mortgage on the premises, he can as- 
sert no rights aS mortgagee against 
his Straw ricer: v. Langston, 10 S. 
H.2d 916, 218 N.C. 295. 

Tex. Where warranty deed, exe- 
cuted by grantor to whom realty had 
been conveyed with reservation of one- 
half undivided interest in mineral 
rights, expressly retained undivided 
one-half intesest in mineral rights and 
purported to convey all other interest 
in the realty, covenant of general war- 
Tanty in the deed operated as an “es- 
toppel” denying to the grantor and 
those claiming under him the right to 
set up a claim to one-half undivided 
interest in mineral rights.—Duhig v. 
Peavy-Moore Lumber Co., 144 S.W.2d 
878, affirming Peavy-Moore Lumber Co. 
v. Duhig, 119 S.W.2d 688. 

Generally, a deed purporting to con- 
vey a fee simple or a lesser definite 
estate in land and containing cove- 
nants of general warranty of title or 
of ownership will operate as an “es- 
toppel” against the grantor from as- 
serting an after-acquired title or in- 
terest in the land, or the estate which 
the deed purports to convey, as against 
the grantee and those claiming under 
him.—Duhig v. Peavy-Moore Lumber 
Co., 144 S.W.2d_ 878, affirming Peavy- 
Moore Lumber Co. vy. Duhig, 119 S.W. 
2d 688. 

Tex.Civ.App. Where debtors  con- 
veyed land to trustee under deed of 
trust in settlement of liability on trust 
deed indebtedness, the conveyance was 
for the benefit of bondholders and 
vested in the trustee full legal title to 
the property conveyed and the debtors 
were “estopped’’ by their deed from 
asserting otherwise.—Neilon v. Texas 
Trust & Security Co., 147 S.W.2d 321. 
Error dismissed, judgment correct. 

Tex.Civ.App. Where property was 
devised in trust granting life estate to 
testatrix’ son with remainder over to 
son’s sons, and thereafter remainder- 
men conveyed their reversionary in- 
terests to a third party, and trustee 
purchased interests from third party 
and subsequently sold them to other 
parties, even if evidence established 
that acquisition of reversionary in- 
terests by trustee created an equitable 
trust in favor of remaindermen, re- 
maindermen were barred of any right 
of recovery against trustee or parties 
to whom she conveyed by reason of 
their several quitclaim deeds and re- 
leases to trustee——Hamilton y. Keller, 
148 S.W.2d 1011. 
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La.App. Where written contract pro- 
vided that in consideration of party’s 
payment of funeral expenses, person 
acting on behalf of four heirs agreed 
that party should obtain possession of 
deceased’s property and collect rents 
until expenses including taxes and re- 
pairs were fully paid, party who con- 
tracted with such person as an heir 
of deceased and as having authority for 
remaining three heirs, and went into 
possession and collected the rents by 
virtue of such contract, was “estopped” 
to question person’s ownership and 
her right to demand possession and re- 
quire an accounting for the revenues, 
since a party cannot controvert title of 
one under whom he claims.—Johnson vy, 
Hinds, 199 So. 149. 

Miss. Mortgagors were not “estop- 
ped” to maintain suit for accounting 
by mortgagee in possession of land and 
to cancel renewal deed of trust as a 
cloud on mortgagors’ title, on ground 
that mortgagors’ renewal of deed of 
trust estopped mortgagors from ¢claim- 
ing that there was no indebtedness due 
mortgagee in connection with transac- 
tion in which renewal deed of trust was 
given.—Ravesies v. Martin, 199 So. 282. 

§ 28 

C.C.A.Ill. One who 

subject to an outstanding 


purchases land 
interest is 


§ 28 


“estopped” to deny its validity—Carter 
Oil Co. v. Delworth, 120 F.2d 589. 
N.Y.Sup. In case of a deed-poll con- 
taining covenants to be performed by 
grantee, the grantee who has induced 
grantor to give deed in reliance upon 
covenants and who has accepted deed 
and enjoyed estate granted is ‘es- 
topped” trom denying his covenants 
and from denying that the seal attached 
to deed is his as well as that of the 
grantor.—Futherer v. Agnew, 24 N.Y.S. 
2d 273, affirmed Futherer v. Angelidis, 
25 N.Y.S.2d 207, 261 App.Div. 876. 
Tex. Generally, the grantee in a deed 
accepted by him is a party thereto, 
though he does nt sign it, and is con- 
eluded by recitals in the deed and by 
reservations therein in favor of gran- 
tor.—Greene v. White, 153 S.W.2d 575, 
pene White v. Greene, 129 S.W.2d 


Grantees, by accepting deed from 
widow, ratified deed conveying the 
property to husband prior to his death, 
and became bound by terms of that 
deed, including reservation of the min- 
erals, but such ratification did not af- 
fect interest which one of grantees may 
have thereafter acquired by inheritance 
from her brother.—Greene v. White, 153 
S.W.2d 575, reversing White v. Greene, 
129 S.W.2d 801. 
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Ga. Where wife sought to invalidate 
security deed on ground that it violat- 
ed law prohibiting suretyship by a 
married woman, the grantee in the se- 
curity deed could not claim under wife 
as one of the grantors and at the same 
time dispute her title by claiming that 
building was part of realty belonging 
to another.—Ramsey v. Kitchen, 15 8.E. 

2d 877. 
§ 34 


D.C.Fla. Where bond given by air 
transportation company specifically 
contemplated liability for penalties or 
fines imposed by Secretary of Labor in 
pursuance of Immigration Act authoriz- 
ing penalty of $1,000, company and 
surety were “estopped” from contend- 
ing that in view of subsequent Air 
Commerce Act, specifying penalty of 
only $500, Secretary of Labor had no 
authority to impose penalty of $1,000. 
Immigration ‘Act of 1924, 8 U.S.C.A. § 
201 et seq.; Air Commerce Act of 1926, 
§ 7(b, ¢, d), and § 11(a, b), as amend- 
ed, 49 U.S.C.A. § 177(b, c, d) and § 
181(a, b).—U. S. v. Pan American Air- 
ways, 39 F.Supp. 297. 

Ga. The statutory rule that maker 
of deed cannot subsequently claim ad- 
versely to deed under title acquired 
since the making thereof, and that mak- 
er of deed is estopped from denying’ 
his right to sell and convey, applies to 
mortgages as well as ‘deeds. Code, § 
29-111.— Federal Land Bank of Colum- 
bia v. Bank of Lenox, 16 S.E.2d 9. 

Ill Whatever the form or nature of 
instrument, if it affirms, either by ex- 
press terms or necessary implication, 
that the grantor is seized or possessed 
of a particular estate which the deed 
purports to convey, the grantor and 
all persons in privity with him are 
“estopped” from afterwards denying 
it.—Weegens v. Karels, 29 N.H.2d 248. 
374 Ill. 273. 

§ 39 


Ill. ‘Where one has no interest, or 
but a part thereof, in land he under- 
takes to convey, and afterwards ac- 
quires title, the interest he acquires 
passes to his grantee by way of “es- 
toppel,” and if there is a warranty it 
not only estops the grantor but the 
subsequent purchaser from him.— 
ee ‘v. Karels, 29 N.H.2d 248, 374 

et Lhe 

La. Where holder of part of series 
of notes secured by same mortgage in- 
stituted foreclosure proceeding and 
purchased property at public sale as 
representative of another, the “equita- 
ble estoppel” doctrine could not be 
invoked by another holder of some of 
the notes who was not a party to the 
foreclosure proceeding, for purpose of 
contending that mortgage creditor who 
foreclosed purchased property for 
benefit of all the mortgage noteholders, 
where there was neither express nor 
implied warranty by the mortgage 
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creditor who foreclosed in favor of the 
other noteholder because the other 
noteholder acquired the note from 
someone else,—Stahl v. Caron, 200 So. 
Slee LOTS Liane. 
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C.C.A.Tex. Under Texas law, - when 
grantor conveys land by warranty of 
title, or in such manner as to be es- 
topped to dispute the title of his gran- 
tee, a title subsequently acquired to the 
land by the grantor will pass eo in- 
stanti to the grantee, binding both the 
grantor and his heirs and subsequent 
purchasers from-either.—Scott v. Cohen, 
115 F.2d 704, affirming Cone v. Parish, 
32 F.Supp. 412. 

D.C.La. Under Louisiana law, when 
a sale, lease, mortgage or lien is 
granted at a time when the vendor is 
not the owner of property, after-ac- 
quired ownership inures to the bene- 
fit of such vendee, lessee, mortgagee or 


. 


lienee.—Angichiodo vy. Cerami, 35 F. 
Supp. 359. 
Ark. Where son became owner of 


land formerly owned jointly with fa- 
ther, and mortgagees, knowing that the 
land was subsequently forfeited for 
nonpayment of drainage district taxes 
and sold to the district, began fore- 
closure action which was settled by 
son’s executing quitclaim deed to mort- 
gagees’ nominee, but mortgagees failed 
to pay taxes or redeem trom sale or 
purchase from the district and father 
subsequently purchased from the dis- 
trict, father was not ‘‘estopped” from 
asserting title against mortgagees, in 
absence of showing of fraud, conspira- 
ey or conveyance from son to father.— 
Moberly v. Blackshare, 149 S.W.2d 557. 

Ill Where one has no interest, or 
but a part thereof, in land he under- 
takes to convey, and afterwards ac- 
quires title, the interest he acquires 
passes to his grantee by way of “es- 
‘toppel,”’ and if there is a warranty it 
not only estops the grantor but the 
subsequent purchaser from him.—Wee- 
gens v. Karels, 29 N.H.2d 248, 374 Ill. 


273. 

Ky. A grantor who conveys realty to 
which he has no title is ‘estopped’ 
from setting up a subsequently acquired 
title, since such title inures to the 
grantee.—Williams v. Thomas, 149 S.W. 
2d 625, 285 Ky. 776. 

Mich. Generally, a mortgage with 
covenants of warranty carries with it 
any title to the mortgaged premises 
subsequently acquired by the mortga- 
gor, and he and all persons claiming 
under him are “estopped” from assert- 
ing any title to mortgaged premises 
against the mortgagee and those claim- 
ing under him.—Jacobsen y. Nieboer, 
299 N.W. 830, 299 Mich. 116. 


_ Tex.Civ.App. The registration of an 
instrument conveying premises under 
general warranty of title affects subse- 
quent purchasers under the grantor 
with constructive notice of the instru- 
ment, provided the title which is ac- 
quired by the grantor after the instru- 
ment is executed originated prior to 
the execution of the instrument.— 
Farmers Royalty Holding Co. v. Cher- 
ry, 142 S.W.2d 255, error granted. 

Tex.Civ.App. Where one conveys 
land by warranty of title, a title subse- 
quently acquired by the grantor passes 
eo instanti to his warrantee and the 
same rule is applicable to mortgagors 
and mortgagees.—Clarke v. Gauntt, 149 
S.W.2d 193, error grunted. 
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Ga. Where purchaser transferred, as 
security, all his right, title, and inter- 
est in contract for sale of land, and 
vendor’s assignee, on purchaser’s de- 
fault, sold realty to itself under power 
of sale and subsequently conveyed it to 
purchaser, who, on the same day, re- 
conveyed it to vendor’s assignee as se- 
curity, purchaser’s title inured to ben- 
efit of transferee of contract rights, and 
purchaser and his widow were “es- 
topped” from claiming title as against 
such transferee or transferee’s heirs, 
Code §§ 29-111, 29-302.—Perkins y. 

Rhodes, 15 §8.H.2d 426. 
Ga. The statutory rule that maker 
of deed cannot subsequently claim ad- 
versely to deed under title acquired 
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since the making thereof, and that mak- 
er of deed is estopped from denying 
his right to sell and convey, applies 
to mortgages as well as deeds. Code, 


§ 29-111.—Federal Land Bank _ of 
gems vy. Bank of Lenox, 16 S.H.2d 


Minn. Where, in order to transfer ti- 
tle of realty from husband to himself 
and wife as joint tenants, wife’s attor- 
ney had his stenographer execute a 
deed to the husband and wife, and at- 
torney held that deed until the hus- 
band and wife subsequently executed a 
deed to the stenographer, and there- 
after the attorney sent both deeds to 
the wife, stenographer’s deed was ef- 
fectual to convey title to the husband 
and wife jointly and created a ‘‘joint 
tenancy’’.—Baar yv. Baar, 298 N.W. 455. 

N.C. Where testator devised estate 
to wife and three children, and pro- 
vided “in the event that either child 
die without will, I wish that child’s 
share tg descend to his or her chil- 
dren”, and if there were no surviving 
children to revert to other children or 
grandchildren, and all the devisees con- 
veyed their interests to a daughter who 
contracted to convey land to purchaser, 
title sought to be conveyed was good 
since, if will were construed as devis- 
ing fee defeasible only by death of de- 
visee without surviving issue, devisees 
would be “estopped” by their deeds to 
the daughter to claim interest in event 
of happening of contingency and inter- 
ests of other devisees, if they should 
accrue, would only feed the estoppel.— 
Croom vy, Cornelius, 14 S.H.2d 799, 219 
N.C. 761. 

Wash. Where mortgagors represent- 
ed themselves to be the owners of 
property mortgaged and the property 
was thereafter sold on foreclosure, any 
interest which the mortgagors might 
have had in the property was divested 
by the foreclosure decree and interest 
acquired in the property after foreclo- 
sure inured to benefit of purchaser on 
foreclosure. Rem.Rev.Stat. § 10571.— 
Davis v. Starkenburg, 105 P.2d 54. 


Ark, The rule that title subsequent- 
ly acquired by grantor inures to bene- 
of grantee was inapplicable to 
quitclaim deeds.—Union ‘Trust Co. of 
concer N. H., v. Watts, 148 S.W.2d 
Cal.App. If there are recitals or 
covenants in a deed showing an inten- 
tion not to limit the interest conveyed 
to that merely which the grantor then 
had, or expressly or impliedly affirm- 
ing existence of a particular estate 
which the parties intended should pass 
by conveyance, grantor may be estop- 
ped from asserting an after-acquired 
title or interest in contradiction of 
terms or implications of deed, even 
though granting clause is in form of a 
quitclaim.—In re Wilson’s Estate, 104 
P.2d 716. 

An ordinary quitclaim deed will not 
estop the grantor from asserting an 
after-acquired interest, but if there is 
a distinct recital in the deed showing 
that the parties proceeded on the the- 
ory that a particular interest was 
conveyed, recital may be as effectual 
to create an estoppel as a warranty. 
—In re Wilson’s Wstate, 104 P.2d 716. 

Where mother executed a quitclaim 
deed and assignment of all her rights, 
title, interest, estate and claim in the 
estate of her deceased daughter, in- 
cluding all property after discovered 
in favor of daughter’s husband, instru- 
ment was sufficient to convey to the 
husband, mother’s present interest in 
daughter’s estate as well as any after- 
acquired title which the mother might 
have acquired upon the husband’s 
death. Civ.Code, § 1886, subd. 8, now 
Probate Code, § 228.—In re Wilson’s 
Estate, 104 P.2d 716. 

Ga. Where a person executes mort- 
gage creating lien in presenti on prop- 
erty expressly or impliedly purport- 
ing to be then owned by him, his aft- 
er-acquired title thereto inures to bene- 
fit of mortgagee taking in good faith 
and mortgage lien attaches against 
property at moment when mortgagor’s 
title is acquired or vested, though 
there is no express warranty of title 
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by mortgagor.—Thomas y. Hudson, 10 
S.B.2d 396, 190 Ga. 622. 

49 


§ 

C.0.A.Tex. A warranty mineral deed, 
which fully described the property and 
the undivided one-half interest in min- 
erals which it conveyed, was not fatally 
vague and indefinite because it recited 
that the land was under an oil and gas 
lease and the space for the name of the 
party in whose favor the lease was 
executed was left blank, and the deed 
was sufficient to convey a complete un- 
divided one-half interest in the minerals 
and to serve as conveyance of an after- 
acquired title—Scott y. Cohen, 115 F. 
2d 704, affirming Cone v. Parish, 32 F. 
Supp. 412. 

Inu. Where grantor, who had a pos- 
sibility of reverter under deed of 

_church site to church, thereafter con- 
veyed to another grantee a tract in- 
cluding the church site, second deed 
was ineffective as to the church site, 
but under the Conveyance Act, if deed 
was a warranty deed, any estate gran- 
tor might thereafter acquire would vest 
in grantor in trust for the use and ben- 
efit of grantee her heirs and assigns. 
Smith-Hurd Stats. c. 30, § 6.—Pure Oil 
Co. v. Miller-McFarland Drilling Co., 34 
N.E.2d 854, 376 Ill. 486. 

Ind. The phrase, “containing 80 
acres, more or less,” following descrip- 
tion of half quarter section of land in 
warranty deed thereof, was merely a 
limitation on warranty as to quantity 
of ground in land described, not res- 
ervyation or exception of any part of 
such land, on the issue of effect of 
after-acquired title—Hughes y. Fifer, 
31 N.B.2d 634. 

La. Persons who accepted the suc- 
cession of their deceased major brother 
were bound by brother’s warranties 
and representations in deed conveying 
his interest in land, and were “es- 
topped” to set up any alleged future 


acquired title as against the interest 
which brother warranted in his sale 
to third parties, since they inherited 


no greater rights than brother had.— 
Jackson yv. United Gas Public Service 
Co., 198 So. 633, 196 La. 1. 

La. Where levee district conveyed 
to individuals, with warranty of fee- 
simple title, lands transferred to levee 
district by state, but formal convey- 
ances from state to levy district were 
not executed until after adoption of 
constitutional provision prohibiting 
alienation of mineral interests by state, 
transferees of the lands obtained the 
mineral interests by virtue of ‘‘estop- 
pel’ against board of commissioners of 
the levee district. Const.1921, art. 4, § 
2; Act No. 74 of 1892, as amended by 
Act No. 160 of 1900.—Standard Oil Co. 
of Louisiana v. Allison, 200 So. 273, 196 
La. 838. 

Where one conveys title of real es- 
tate to another in proper form, with 
warranty, and-it subsequently develops 
that there are some defects therein or 
that seller did not have title, but later 
the imperfections are corrected or 
seller ac@uires title, subsequently ac- 
quired rights or title inure to benefit of 
former vendee.—Standard Oil Co. of 
Louisiana y. Allison, 200 So. 278, 196 


La. 838. 

Mass. A @eed with full covenants of 
warranty “estops’ grantor who has 
imperfect title or no title to realty 
conveyed, from setting up against 


grantee or those claiming under him, 
any later acquired title which inured 
to benefit of grantee and his succes- 
sors in title, and persons claiming by 
descent or by grant under grantor aft- 
er acquisition of later title, are like- 
wise estopped.—Horowitz vy. People’s 
Sav. Bank, 29 N.H.2d 770. 

Mich. Where mortgagors expressly 
mortgaged and warranted to mortga- 
gees the title to the land described in 
the mortgage, the mortgage would have 
been good as to the mortgagors if they 
subsequently acquired title even though 
they had no interest in the land at the 
time the mortgage was given.—Jacob- 
sen v. Nieboer, 299 N.W. 8380, 299 
Mich. 116. 

Generally, a mortgage with covenants 
of warranty carries with it any title 
to the mortgaged premises subsequent- 
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ly acquired by the mortgagor, and he 
and all persons claiming under him are 
“estopped” from asserting any title to 
mortgaged premises against the mort- 
gagee and those claiming under him.— 
Jacobsen v, Nieboer, 299 N.W. 830, 299 
Mich. 116. 

Mo. A warranty deed carries after- 
acquired title of the grantor.—Clark v. 
Ferguson, 144 S.Ww.2d 116. 

Tex. Generally, a deed purporting 
to convey a fee simple or a _ lesser 
definite estate in land and containing 
covenants of general warranty of title 
or of ownership will operate as an 
“estoppel” against the grantor from 
asserting an after-acquired title or in- 
terest in the land, or the estate which 
the deed purports to convey; as 
against the grantee and those claiming 
under him.—Duhig yv. Peavy-Moore 
Lumber Co., 144 S.W.2d 878, affirming 
Peavy-Moore Lumber Co. vy. Duhig, 119 
S.W.2d 688. 

When one assumes, by his deed, to 
convey a title, and by any form of 
assurance obligates himself to protect 
the grantee in the enjoyment of that 
which the deed purports to give the 
grantee, the grantor will not be suf- 
fered afterwards to acquire or assert a 
title, and turn his grantee over to a 
suit on his covenants for redress.— 
Duhig v. Peavy-Moore Lumber Co., 144 
S.W 2d 878, affirming Peavy-Moore 
Lumber Co. v. Duhig. 119 S.W.2d 688. 

Tex.Civ.App. Where grantors exe- 
cuted mineral deed with covenants of 
warranty of title at time there was an 
outstanding superior title and ven- 
dor’s lien securing notes given by 
grantor for the purchase price of the 
land and subsequently the holder of 
the notes recovered title and thereafter 
land was reconveyed to grantors, title 
so subsequently acquired by grantors 
passed to the grantees of the warranty 
deed as against contention that the 
grantors took the land free from the 
obligation imposed by the covenant of 
warranty on reconveyance of the land 
to them.—Farmers Royalty Holding 


Co. v. Cherry, 142 S.W.2d 255, error 
granted. 

Vex.Civ.App. The doctrine of after- 
acquired title, whether by statutory 


provision or by contract lien, may be 
invoked in the absence of express war- 
ranty, based on implied covenants in 
the grant or by express covenants by 
contract to the effect that previous to 
the execution of the conveyance the 
grantor had not conveyed the same es- 
tate nor any right, title or interest 
therein to any person other than _ the 
grantee. Rev.St.1925, art. 1297.—Per- 
son v. Levenson, 143 8.W.2d 419. 


Tex.Civ.App. Where one conveys 
land by warrunty of title, a_ title 
subsequently acquired by the grantor 
passes eo instanti to his warrantee 
and the same rule is applicable to 
mortgagors and mortgagees.—Clarke 
vy. Gauntt, 149 S.W.2d , 193, error 
granted. 


§ 51 
Ga. An express covenant in land 
mortgage that mortgagor has right to 
make mortgage is equivalent of express 
warranty of mortgagor’s title to land, 
if such warranty is necessary to make 
mortgage operative on after-acquired 
title of mortgagor. Code 1933, § 38- 
114.—Thomas v. Hudson, 10 S.H.2d 396. 
190 Ga. 622. 
§ 58 


©.C.A.Tex. Where warranty deed to 
undivided one-half interest in minerals 
was subject to outstanding trust deed 
from grantor to third party, and subse- 
quently the trust deed was foreclosed 
and the property was sold and was 
then reacquired by grantor, the after- 
acquired title to one-half the minerals 
under Texas law, vested in the grantee, 
—Scott v. Cohen, 115 F.2d 704, affirm- 
ing Cone v. Parish, 32 F.Supp. 412. 

Ind. Where heirs of persons con- 
veying quarter acre of their half quar- 
ter section of land to school township 
trustees for school purposes by war- 
ranty deed, providing that land con- 
veyed should revert back to grantors 
or their heirs if it ceased to be used 
for such purposes, re-entered land un- 
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der such deed on ground of breach of 
such condition subsequent after gran- 
tors conveyed half quarter section to 
another by warranty deed, such heirs 
obtained only after-acquired title, if 
any, to land warranted to such grantee 
and are “estopped” to deny that he 
and persons holding under him took 
title to entire tract under such deed. 
Burns’ Ann.St. § 56-115.—Hughes vy. 
Fifer, 31 N.H.2d 634. 

La. Where heirs allegedly did not 
have legal interest in realty at time of 
executing deed under full warranty, 
but subsequently acquired title by be- 
ing recognized as natural or irregular 
heirs, such after-acquired title inured 
to benefit of grantees. Civ.Code, art. 
2452.—Jackson v. United Gas Public 
Service Co., 198 So. 633, 196 La. 1. 

Mass. Where mortgagor’s title was 
imperfect at time of mortgage, and 
mortgagor thereafter purported: to con- 
vey land to mortgagee with full cove- 
nants of warranty, any title subse- . 
quently acquired by mortgagor by ad- 
verse possession would inure to bene- 
fit of mortgagee.—Horowitz y. People’s 
Sav. Bank, 29 N.W.2d 770. 

A deed with full covenants of war- 
ranty “estops’”’ grantor who has im- 
perfect title or no title to realty con- 
veyed, from setting up against grantee 
or those claiming under him, any later 
acquired title which inured to_ benefit 
of grantee and his successors in title, 
and Persone claiming by descent or by 
grant under grantor after acquisition 
of later title, are likewise estopped.— 
Horowitz v. People’s Sav. Bank, 29 N. 
E.2d 770. 


§ 66 

C.C.A.Tex. Under Texas law, when 
grantor conveys land by warranty of 
title, or in such manner as to be es- 
topped to dispute the title of his gran- 
tee, a title subsequently acquired to the 
land by the grantor will pass eo in-. 
stanti to the grantee, binding both the 
grantor and his heirs and subsequent 
purchasers from either.—Scott v. Cohen, 
115 F.2d 704, affirming Cone v. Parish, 
32 F.Supp. 412. 

Tex.Civ.App. Generally title subse- 
guently acquired by grantor who con- 
veyed premises under warranty of title 
passes eo instante to grantee.—Farmers 


Royalty Holding Co. v. Cherry, 142 
S.W.2d 255, error granted. 
Tex.Civ.App. Where one conveys 


land by warranty of title, a title sub- 
sequently acquired by the grantor 
passes eo instanti to his warrantee and 
the same rule is applicable to mortga- 
gors and mortgagees.—Clarke Vv. 
Gauntt, 149 S.W.2d 1938, error granted. 


§ 68 

C.C.A.Mich. The theory of “estoppel 
by recital’ is that holder of instru- 
ment is entitled to rely upon facts re- 
cited therein.—Bloomfield Village Drain 
Dist. v. Keefe, 119 F.2d 157. 

Ark. A specific recital in a deed, to 
the effect that the grantor has title to 
or that he is in possession of the land 
conveyed, will “estop’” him from as- 
serting the contrary as .against the 
grantee.—Henry v. Texas Co., 147 S.W. 
2d 742. 

Ga. The doctrine that one asserting 
title under a conveyance is estopped to 
deny the truth of its recitals is based 
on the common sense rule that he is not 
at liberty to claim under it and deny it 
at the same time.—Ramsey v. Kitchen, 
15 S.H.2d 877. ; 

La. Where heirs did not merely 
transfer their right to accept the suc- 
cessions of their ancestors as irregular 
heirs, but transferred their interest in 
land by warranty deeds, the deeds 
amounted in effect to a warranty that 
they were legal heirs.—Jackson vy. 
United Gas Publie Service Co., 198 So. 
633, 196 La. 1. 

wex, ‘I'he recital of one deed in an- 
other binds the parties to the deed con- 
taining the recital, and those who claim 
under them, and may take the place of 
a deed and thus form a muniment of 
title.—Greene v. White, 153 S.W.2d 575, 
qeversine White v. Greene, 129 S.W.2d 


A decd by the holder of disputed rec- 
ord title to one claiming disputed title 


§ 72 


by possession, in settlement of the con- 
flicting claims of the parties, conveying 
tract in consideration of amount repre- 
sented by two vendor’s lien notes, but 
reserving timber and minerals, was con- 
tractual in nature and recitals thereof 
bound the parties as between them- 
selves, regardless of whether grantor 
had good title, as a contract that sur- 
face should be held and enjoyed by 
grantee and the mineral estate by gran- 
tor, so that subsequent possession of 
the surface by grantee and _ those 
claiming under him did not constitute 
adverse possession of the minerals,— 
Greene v. White, 153 S.W.2d 575, re- 
yering White v. Greene, 129 S.W.2d 
801. 


§ 72 wo. 

N.C. A grantor of land with full 
covenants of warranty is ‘estopped’ to 
claim any interest in the granted 
premises, and where he holds a prior 
mortgage on the premises, he can as- 
-gsert no rights as mortgagee against his 

rantee.—Tripp v. Langston, 10 8.H.2d 

16, 218 N.C. 295. 

Where defendants gave note and 
mortgage to married woman and there- 
after conveyed the mortgaged land to 
her husband, and thereafter she and 
her husband conveyed the land to de- 
fendants by deed containing full cove- 
nants ineluding a warranty that the 
Jand was free from all incumbrances, 
her joinder in the deed released her in- 
terest as mortgagee as well as her in- 
choate right of dower, and administra- 
tor of her estate was ‘“‘estopped’”’ from 
asserting any interest in the land but 
was not “estopped” from proceeding 
against defendants on the_note as an 
unsecured claim.—Tripp v. Langston, 10 
§.B.2d 916, 218 N.C. 295. 

S.C. Where testator, before execut- 
ing will with residuary clause giving 
residue of estate to children, excluding 
plaintiff, conveyed Georgia land to a 
son by deed containing limitations as 
in will, that a subsequent deed where- 
by plaintiff and his brothers and sis- 
ters conveyed land to son in fee, after 
testator’s death, under agreement that 
son could sell land and hold proceeds 
subject to limitations in  testator’s 
deed, recited that land passed under 
residuary clause did not “estop” plain- 
tiff from recovering, from  plaintiff’s 
brother, plaintiff's share in settlement 
between son’s widow and plaintiff's 
brothers and _ sisters, where brother 
had not acted to his prejudice because 
of plaintiff’s inattention to contents of 
deed.—Rogers v. Rogers, 11 S.EH.2d 
§21, 195 S.C. 381. 


§ 83 
Ga. One giving mortgage on land to 
secure debt is “estopped” by recitals 
in contract creating lien from denying 
his title to mortgaged premises. Code 
1933, § 29-111.—Thomas v. Hudson, 10 
S.H.2d 396, 190 oF p2ee 


Ss 

Tex.Civ.App. Where a mother and 
son conveyed land except one-half of 
minerals therein, to third parties, and 
son, at time of his death, owned a 
one-fourth interest in minerals, 
third parties thereafter reconyeyed 
land to mother, mother and_ son’s 
widow became “tenants in common” as 
to mineral estate, the mother owning 
three-fourths and the widow  one- 
fourth, and a subsequent simultaneous 
exchange of deeds between widow and 
mother whereby each conveyed to the 
other an undivided one-half interest 
in land reunited mineral interest with 
rest of land and constituted parties 
“tenants in common” of all land, each 
havivug an undivided one-half interest 
therein, by operation of principle of 
“estoppel by deed’’.—Greene vy. Smith, 
148 S.W.2d 909. 


and 


§ 99 
Mich, Generally, a mortgage with 
covenants of warranty carries with it 
any title to the mortgaged premises 
subsequently acquired by the mortga- 


gor, and he and all persons claiming 
under him are “estopped” from assert- 
ing any title to mortgaged premises 
against the mortgagee and those claim- 


ing under him.—Jacobsen v. Nieboer, 
299 N.W. 830, 299 Mich. 116, 


Minn. The purchaser under a coh- 
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tract for deed which was duly can- 
celed was not entitled to invoke “‘estop- 
pel” against the grantee of his vendor 
as to subsequently-acquired title be- 
cause of lack of any right against him 
under the contract.—Ferch v. Hiller, 
297 N.W. 102; 

Tex. A wife who, after husband’s 
death, executed and acknowledged a 
written instrument by which balance 
due on yendor’s lien notes executed by 
husband was extended and who execut- 
ed a warranty deed conveying portion 
of property by same description as that 
in deed to husband, for consideration 
consisting of assumption by grantee 
of unpaid vendor’s lien notes, ratified 
original deed to her husband as fully 
as if She had been a party to its execu- 
tion and became bound by its terms, in- 
cluding reservation of minerals.— 
Greene v. White, 153 S.W.2d 575, re- 
yore, White v. Greene, 129 S.W.2d 


Tex. Grantees, by accepting deed 
from widow, ratified deed conveying the 
property to husband prior to his death, 
and became bound by terms of that 
deed, including reservation of the min- 
erals, but such ratification did not 
affect interest which one of grantees 
may have thereafter acquired by in- 
heritance from her brother.—Greene v. 
White, 153 8.W.2d 575, reversing White 
v. Greene, 129 S.W.2d 801. 

§ 100 

Ga. Since creation of lien in prae- 
senti on particularly described land 
by mortgage at least impliedly asserts 
mortgagor’s title thereto, though there 
is no express warranty of title mortga- 
gor and those claiming under him, ex- 
cept purchasers or lienholders without 
actual or constructive notice, are pre- 
cluded, under doctrine of “estoppel”, 
from denying title so asserted as 
against mortgagee, acting in good 
faith, or his assignees, unless instru- 
ment shows on its face that no such 
purpose was intended, though statute 
provides that there is no implied war- 
ranty of title in sale of land. Code 
1933, § 29-302.—Thomas y. Hudson, 10 
§8.1.2d 396, 190 Ga. 622. 
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§ 1 

N.C. Where defendants gave note 
and mortgage to married woman and 
thereafter conveyed the mortgaged land 
to her husband, and thereafter she and 
her husband conveyed the land to de- 
fendants by deed containing full cov- 
enants including a warranty that the 
land was free from all incumbrances, 
her joinder in the deed released her 
interest as mortgagee as well as her 
inchoate right of dower, and adminis- 
trator of her estate was “estopped” 
from asserting any interest in the land 
but was not “estopped” from proceed- 
ing against defendants on the note as 
an unsecured PETA MBeS to v.. Lang- 
ston, 10 §.H.2d 916, 218 N.C. 295. 
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Ga. Since creation of lien in prae- 
senti on particularly described land 
by mortgage at least impliedly asserts 
mortgagor’s title thereto, though there 
is no express warranty of title, mort- 
gagor and those claiming under him, 
except purchasers or lienholders, with- 
out actual or constructive notice, are 
precluded, under doctrine of ‘“estop- 
pel’, from denying title so asserted as 
against mortgagee, acting in good 
faith, or his assignees, unless instru- 
ment shows on its face that no such 
purpose was intended, though statute 
provides that there is no implied war- 
ranty of title in sale of land. Code 
1933, § 29-302.—Thomas y. Hudson, 10 
S.E.2d 396, 190 Ga. 622. i 


§ 107 

La. Where heirs claimed title by in- 
heritance from their greatgrandmother 
and as far as the record showed had 
never accepted the succession of their 
grandmother, the heirs were not bar- 
red by “estoppel” from maintaining 
action to establish title because their 
grandfather, acting as administrator 
of the succession of their grandmoth- 
er, had sold the land, apparently for 
purpose of paying debts of the suc- 
cession. Rey.Ciy.Code, arts. 900, 4621, 
2624; Code Prac. art. 711.—Little y, 
Barbe, 198 So. 368, 195 La. 1071, 
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i 
§ 110 . 2 
Cal.App. Where judgment creditor 
and judgment debtors entered into 
agreement under which judgment cred- 
itor was to refrain from attempting to 
enforce judgment for a year and judg- 
ment debtors promised to make pay- 
ments from profits to be received from 


‘construction contracts and to pay judg- 


ment in full from award which judg- 
ment debtors expected to obtain in 
United States Court of Claims, judg- 
ment debtors, who paid none of pro- 
ceeds from construction contracts to 
judgment creditor and who assigned 
Court of Claims award to a bank, were 
“estopped” to @eny damage suffered by 
judgment creditor as result of his re- 
liance «upon their promises.—Long Vv. 
Thompson, 113 P.2d_ 698. 

Ga. In suit by holder of junior se- 
curity deed attacking validity of judi- 
cial sale under which holder of senior 
security deed acquired title and pos- 
session, petition was not subject to de- 
murrer on ground that junior holder 
was barred by “laches’? and was ‘“es- 
topped” to maintain the suit, though 
suit was instituted more than six years 
after senior holder had sued debtors 
with intention of procuring sale of the 
property, and after senior holder had 
resold the property to another, not- 
withstanding that deed of junior hold- 
er was years old and was given 
to secure a debt 19 years past due, and 
that junior holder had entered into 
agreement under which senior holder 
was induced to advance money to dis- 
solve an existing loan. Code 19338, § 
67-1501.—Hirsch vy. Northwestern Mut, 
Le Ins. Co., 18 §.E.2d 165, 191 Ga. 

‘IiLApp. A letter from contractor 
which had eontracted to construct 
building for United States government, 
to electrical manufacturing company 
which was employed by a subcontrac- 
tor to do electrical wiring for the 
building, stating that contractor would 
withhold for company’s account with 
subcontractor payment of a sum which 
otherwise would be paid to subcontrac- 
tor, was construable as agreement to 
make the sum withheld available for 
use of company, as authorized by the 
contract, and contractor was “estop- 
ped” from taking any other position to 
the injury of the company, which de- 
livered electrical equipment for use in 
the building in reliance on the agree- 
ment.—Multi Electrical Mfg. Co, v. Lip- 
man Const. Co., 30 N.E.2d 136, 307 Iil. 
App. 224. 


N.Y.Mun.Ct. When New York bank 
to which seller of rugs in Belgium had 
sent documents of title to rugs with 
instructions that documents were to 
be delivered only if agreed amount of 
Belgian francs be paid to bank by buy- 
ers, notified buyers of its receipt of 
the documents and offered to deliver 
them to the buyers on payment of the 
Belgian francs, with knowledge of the 
existence of Hxecutive Order which im- 
posed certain regulations with respect 
to Belgian francs, bank and*its prin- 
cipals elected to subject the proceeds to 
such government regulations and could 
not complain of them in action by 
buyers to recover possession of the 
documents. Executive Order No. 6560, 
12 U.S.C.A. § 95 note; Executive Order 
No. 8389, 12 U.S.C.A. § 95 note—Herz- 
feld v. National City Bank of New 
York, 24 N.Y.S.2d 69, 175 Mise. 534. 

Tenn.App. Where meeting between 
husband and wife in presence of able 
counsel was in the nature of an ar: 
bitrating conference chosen as the me« 
dium of adjusting their property dif- 
ferences instead of carrying controver- 
sy to courts, wife was “estopped” to 
recede from separation agreement exe- 
cuted at the conference, in absence of a 
clear showing of fraud or coercion.— 
Matthews v. Matthews, 148 S.W.2d 8. 

Tex.Civ-App. Where jury’s answers 
to special issues in action for deficiency 
on note showed that mortgaged prem- 
ises were sold for more than their 
actual value at trustee’s foreclosure 
sale and that mortgagor suffered no 
injury through not attending the sale, 
mortgagor could not assert that mort- 
gagee was “estopped” from maintaining 
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action for deficiency on ground that 
mortgagee acting through agent agreed 
that if mortgagor would not attend sale 
no deficiency judgment would be tak- 
en against him on note.—Bell y. Moody, 
147 8.W.2d 852, error dismissed, judg- 
ment correct. 

Va. The fact that children and their 
heirs made agreements for extensions 
of time for payment of mother’s note, 
and did not protest trustee’s sale of 
land under deed of trust securing such 
note, did not create an “estoppel” 
against them from claiming under 
deeds from mother, where extension 
agreements did not purport to enlarge 
security of the deed of trust.—Heath v. 
Valentine, 15 Sag ee 177 Va. 731. 
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D.C.N.Y. Wher eontract under 
-which plaintiff re-entered the employ 
of a motion picture film corporation as 
a writer failed to include any right to 
sereen credit, and contract provided 
that corporation would be deemed au- 
thor of literary property created by 
plaintiff during plaintiff’s employment 
and that plaintiff divested herself of all 
rights known as moral rights of au- 
thors, plaintiff, by contract of employ- 
ment, was “estopped” from claiming 
any screen eredit from corporation as 
author of story upon which a motion 
picture was based.—Harris y. Twen- 
tieth Century-Fox Film Corporation, 35 
F.Supp. 153. ; 

§ 114 


©.C.A.N.Y. Recitals in a _ contract 
whereby plaintiff agreed to disclose to 
defendant plaintiff’s secret process for 
improving qualities in spark plug 
porcelains to be manufactured by de- 
fendant reciting that defendant had 
tested products made with plaintiff’s 
process and had found such products 
superior to others, and that plaintiff 
had discovered a new and useful meth- 
od for improving plastie qualities of 
porcelain body mixture, did not ‘“es- 
top” defendant from questioning the 
commercial usability of plaintiff’s proc- 
ess in an action for royalties allegedly 
due plaintiff under contract.—Kraus Vv. 
Seen Motors. Corporation, 120 F.2d 
Tex.Civ.App. One sort of “estoppel 
by contract” is estoppel to deny truth 
of facts agreed upon and settled by 
force of entering into contract, and 
such estoppel by written contract is 
analogous to certain phases of ‘“es- 
toppel by deed” and not in strict 
propriety a species of ‘estoppel in 
pais’’.—Masterson v. Bouldin, 151 S.W. 
2d 301, error refused. 

Parties agreeing on or assuming ex- 
istence of particular fact as basis of 
their negotiations in making contract 
are “estopped” to deny such fact so 
long as contract stands, in absence of 
fraud, accident or mistake.—Master- 
son v, Bouldin, 151 S.W.2d 301, error 
refused. 
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C.C.A.Mo. The essential elements of 
an “equitable estoppel” are a false rep- 
resentation or concealment of material 
facts, with knowledge of the facts, and 
with intention that other party should 
act thereon, coupled with ignorance of 
the truth by party who is induced to 
act upon the representation or conceal- 
ment.—Coen vy. American Surety Co. of 
New York, 120 F.2d 393. 

C.C.A.N.J. Under New Jersey law in 
order to ‘‘estop’’ maker of representa- 
tion, he must either have been con- 
scious of its falsity or negligent con- 
cerning it, and the party to whom the 
representation was made must have 
been ignorant of the fact and also have 
had no convenient opportunity to ascer- 
tain it—Anzano v. Metropolitan Life 
Ins. Co. of New York, 118 F.2d 430, af- 
firming 82 F.Supp. 417. 

D.C.Ohio. “Estoppel by conduct” 
eannot be effected unless there is mis- 
representation of facts or willful con- 
cealment thereof, made with knowledge 
of the facts to one ignorant of them, 
with intent of having the other act, and 
in such event: the party must have 
thereby been induced to act.—Hartford 
Accident & Indemnity Co. v. Feilbach 
Co., 39 F.Supp. 740. ‘ 

D.O.Wis. Where platter of addition 
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fronting lake designated one of tracts 
on plat as “beach”, platter would be 


held to have intended that “beach” 
area would provide means for lot hold- 


“ers whose lots did not front lake to 


reach lake, since such access would add 
to value of back lots, and therefore 
owner of “beach” area was “estopped” 
from denying right of owner of back 
lots from going upon “beach”? area.— 
Threedy v. Brennan, 40 F.Supp. 69. 

Ala, Parties to a contract cannot de- 
stroy the effect of the doctrine of es- 
toppel and the right of one misled to 
his prejudice to invoke its ‘protection. 
—Christian Benevolent Burial Ass’n v. 
Huff, 1 So.2d 390. 

Cal.App. An “estoppel” may arise 
although there is no designed fraud 
on the part of the person sought to 
be estopped.—Laraway v. First Nat. 
Bank of La Verne, 104 P.2d 95, 39 Cal. 
App.2d 718. 


Cal.App. Where the act or promise 
of one person causes another in re- 
liance thereon to do or forbear from 
doing a thing to his detriment, the 
promisor may not take advantage of 
the act or omission of the promisee, 
on ground of ‘equitable estoppel.”’— 
Laraway vy. First Nat. Bank of La 
Verne, 104 P.2d 95, 39 Cal.App.2d 718. 

To create an “equitable estoppel,” 
it is enough if the party has been in- 
duced to refrain from using such 
means or taking such action as lay in 
his power by which he might have pes 
trieved his position and saved himself 
from Joss.—Laraway v. First Nat. 
Bank of La Verne, 104 P.2d 95, 39 Cal. 
App.2d 718. 

Cal.App. The office of “equitable es- 
toppel” is to protect one from a _ loss 
which but for the estoppel he could not 
escape.—Bank of America Nat. Trust & 
Savings Ass’n v. National Funding 
Corporation, 114 P.2d 49. 

The whole vital principle of “equita- 
ble estoppel’ is that he who by his 
language or conduct leads another to 
do what he would not otherwise have 
done, shali not subject such person to 
loss or injury by disappointing the 
expectations upon which he acted.— 
Bank of America Nat. Trust & Savings 
Ass’n v. National Funding Corporation, 
114 P.2d 49. : ; 

The doctrine of “estoppel” is applied 
when necessary to prevent the acts of 
a party from operating as a fraud upon 
one who has been deliberately led to 
rely upon them.—Bank of America Nat. 
Trust & Savings Ass’n v. National 
Funding Corporation, 114 P.2d 49. 

Conn, “Waiver” is a voluntary re- 
linquishment of a known right, and in- 
volves the idea of “assent’’, which is 
an act of understanding, and this pre- 
supposes that person to be affected has 
knowledge of his rights but does not 
wish to assert them.—Hendsey vy, 
Southern New Hngland Telephone Co., 
20 A.2d 722, 128 Conn. 132. 

Waiver is a fact or conclusion from 
facts——Hendsey v. Southern New Eng- 
land Telephone Co., 20 A.2a@ 722, 128 
Conn. 132 

Where there is no express waiver, one 
may be implied, and such a waiver may 
be found as an inference of fact from 
plaintiff's conduct under the circum- 
stances of the case.—Hendsey y. South- 
ern New England Telephone Co., 20 A, 
2d 722, 128 Conn, 132. 


Rights onee waived cannot be re- 
gained by revoking the waiver.—Hend- 
sey v. Southern New England Tele- 
phone Co., 20 A.2d 722, 128 Conn. 132, 

Kan. In action to quiet title by one 
whose title was a. sheriff’s deed in 
mortgage foreclosure, against holder of 
mineral deed who had not been made 
a defendant in the mortgage fore- 
elosure, holder of mineral deeds was 
not “estopped” to claim under the 
mineral deed because the allegedly 
failed to disclose his title, fraudulent- 
ly represented to plaintiff that he was 
a party to foreclosure action, and that 
his rights under the mineral deeds had 
been foreclosed unless he redeemed. 
Gen.Stat.1935, 20-1009, 60-3102.—Henne 
vy. Wood, 113 P.2d 98, 153 Kan. 673. 

Mo. “Estoppel” is an_ affirmative 
equitable defense, and the facts war- 
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ranting its application must be clearly 
and satisfactorily established.—-Gill y. 
Buchanan County, 142 S.W.2d 665. 

Mo. The essential elements of ‘‘estop- 
pel” as related to party estopped are 
conduct which amounts to false repre- 
sentation or concealment of material 
facts or calculated to convey impression 
that facts are otherwise than, and in- 
consistent with those party subsequent- 
ly attempts to assert; expectation that 
such conduct shall be acted upon by 
the other party; and knowledge of the 
real facts, while the elements, as related 
to party claiming estoppel are lack of 
knowledge, and of the means of knowl- 
edge of truth of facts; reliance upon 
the conduct of party estopped, and ac- 
tion based thereon of such character as 
to change his position prejudicially.— 
Board of Education of City of St. Louis 
v. St. Louis County, 149 S.W.2d 878. 

Mo. For ‘estoppel in pais’. to arise, 
there must have been a false represen- 
tation or concealment of material facts, 
representation must have been made 
with knowledge, actual or virtual, of 
facts, party to whom it was made must 
have been ignorant, actually and per- 
missibly, of the truth, representation 
Must have been made with intention, 
actual or virtual, that the other party 
should act upon it, and such other 
party must have been induced to act 
upon it.—Delta Realty Co. v. Hunter, 
152 S.W.2d 45. 

For “estoppel in pais” to arise, there 
must be an admission, statement or act 
inconsistent with claim afterwards as- 
serted and sued on, action by the other 
party on the face of such admission, 
statement or act, and injury to such 
other party resulting from allowing 
first party to contradict or repudiate 
such admission, statement or act.—Del- 
ta Realty Co, v. Hunter, 152 S.W.2d 45. 

Mo.App. In order to make out a case 
of “implied waiver’ there must be a 
clear, unequivocal and decisive act 
showing such purpose, or acts amount- 
ing to an estoppel.—Fitzgerald v. Metro- 
politan Life Ins. Co., 149 S.W.2d 389, 

N.Y.App.Div. The. elements of 
“equitable estoppel” as related to the 
party estopped are conduct which 
amounts to false representation or con- 
cealment of material facts, or which is 
calculated to convey the impression 
that the facts are otherwise than, and 

pinconsistent with, those which the par- 
ty subsequently attempts to assert, in- 
tention, or at least expectation, that 
such conduct shall be acted upon by 
the other party, and knowledge, actual 
or constructive, of the real facts.—New 
York State Guernsey Breeders’ Co-op. 


v. Noyes, 22 N.Y.S.2d 132, 260 App. 

Div. 240. 
N.Y.Sup. “Estoppel” is a special 

plea in bar which happeng where a 


man has done some act or executed 
some deed which precludes him from 
averring anything to contrary, but one 
who invokes doctrine of estoppel must 
have acted in good faith—Winston y. 
Saugerties Farms, 21° N.Y.8.2d 841. 
Where there is an entire lack of pow- 
er to do act in question, it cannot be 
made good by estoppel.—Winston y. 
Saugerties Farms, 21 N.Y.S.2d 841. 
Use of estoppel should not be suf- 
fered to accomplish a wrong.—Winston 
v. Saugerties Farms, 21 N.Y.S.2d 841. 
N.Y.Sup. The term “estoppel in 
pais’ is applied where a party, because 
of his conduct, is denied the right to 
plead or prove what would otherwise 
be an important factor in the case 
and the act or omission must have 
been inconsistent with the position 
subsequently taken by the person 
sought to be estopped, and must have 
been done not only with the intention 
of influencing the conduct of the person 
who asserts the estoppel, but must 
have, in fact, so influenced him.—¥First 
Nat. Bank of Fleischmanns y. Cream- 
ery Package Mfg. Co., 21 N.Y.S.2d 976. 
N.Y.Sup. The doctrine of “equitable 
estoppel” or “estoppel in pais” is that 
party may be precluded by his acts and 
conduct from asserting right to detri- 
ment or prejudice of another party 
who, entitled to rely on such conduct, 
has acted on it.—Kennilwood Owners’ 
Ass’n vy. Kennilwood, Inc., 28 N.Y¥.S.2d 
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.239, affirmed 28 N.Y.S.2d 154, 262 App. 
Div. 750. : 

Okl. For “estoppel” to arise, it is 
not necessary that the one estopped re- 
eeives some benefit or consideration 
from the particular transaction, nor 
is it necessary that he be guilty of 
some actual overt act of fraud, but 
there must be some false representa- 
tion or concealment of facts, and there 
must be an intention that some action 
may be taken thereon, though the 
representation or concealment may 
arise from the silence of one who is 
under imperative duty to speak, and 
the intention that some action be taken 
by the other may be inferred from the 
circumstances.—Lacy v. Wozencraft, 
105 P.2d 781. 

Or. “Waiver” is a relinquishment of 
a known right.—Morford vy. California 
pe ceren States Life Ins. Co., 113 P.2d 


Pa. The doctrine of “estoppel” is 
founded on considerations of sound 
publie policy.—Ervin vy. City of Pitts- 
burgh, 14 A.2d 297, 339 Pa. 241. 

Where one by his words or conduct 
wilfully causes another to believe in 
the existence of a certain state of 
things and induces him to act on that 
belief so as to alter his own previous 
position, the former is “estopped” from 
averring against the latter a different 
state of things as existing at same 
time.—Ervin v. City of Pittsburgh, 14 
A.2d 297, 339 Pa. 241. : f 

Whether an estoppel will be implied 
’ depends on the facts of the particular 
ease.—Ervin v. City of Pittsburgh, 14 
A.2d 297, 339 Pa. 241. 

Pa.Super. To create an “equitable 
estoppel,’’ the party acting must have 
had information of the true state of 
affairs, or be in a position to become 
aware of them.—Sundheim v. Beaver 
County Building & Loan Ass’n, 14 
A.2d 349, 140 Pa.Super. 529. 

8.C. “Estoppel” arises when a per- 
_son by his conduct or language, or si- 
lence amounting to representation, or 
a concealment of material facts, in- 
duces another to change his position 
to his injury.—Fallaw v. Oswald, 9 
8.H.2d 793, 194 S.C. 387. 

S.C. The principle of ‘‘estoppel’’ in 

equity stands on the very foundations 
of right and fair dealing, and consid- 
ers and weighs the conduct of men in 
their dealings with each _ other, 
gives that effect and meaning to their 
actions which common sense and jus- 
tice dietate.—Palmer v. Sovereign 
Camp, W. O. W., 15 S.H.2d 655, 197 
SHOW Ry) 
S.C. The doctrine of “estoppel” ap- 
plies if a person, by his actions, con- 
duct, words, or silence, which amounts 
to a representation, or a concealment of 
material facts, causes another to alter 
his position to his prejudice or injury. 
—Hubbard v. Beverly, 15 S.B.2d 740, 
197 S.C. 476. 

To successfully assert the doctrine 
of “estoppel”, a party litigant must 
show that he was without knowledge, 
or any means of knowledge, of facts 
upon which he predicates the claim of 
estoppel, and that without this knowl- 
edge or means of knowledge he was 
influenced by conduct or language or 
silence amounting to a representation of 
facts, or a concealment of material 
facts by the party sought to be es- 
topped, and that in reliance thereon he 
changed his position to his EY and 
damage.—Hubbard v. Beverly, 15 S.E. 
2a 740, 197 S.C. 476. ‘ 

YTex.Civ.App. ‘“Estoppel’, in broad 
sense of term, is a bar precluding per- 
son from denying truth of fact which 
has become settled in contemplation of 
law, as by act of party’ himself either 
by conventional writing or by repre- 
sentations expressed or implied in pais. 
—Masterson v. Bouldin, 151 S.W.2d 
301, error refused. 


Tex.Civ.App. One whose language or 
conduct leads another tO do what he 
would net otherwise have done is “es- 
topped” to subject such other person 
to loss or injury by disappointing ex- 
pectations on which he acted, but such 
remedy is always so applied as to pro- 
mote ends of justice.—Glasscock vy. 
Bradley, 152 S.W.2d 439. 
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Tex.Civ.App. Waiver and_ estoppel 
are equitable defenses.—Hunt v. W. O. 
W. Life Ins. Soc., 153 S.W.2d 857. 

Wa. The general rule of “equitable 
estoppel”. or “estoppel in pais’ is that 
when one person, by his statements, 
conduct, action, behavior, concealment, 
or silence, has induced another, who 
has a right to rely upon those state- 
ments or the like, and does rely upon 
them in good faith, to believe in exist- 
ence of the state of facts. with which 
they are compatible and act upon that 
belief, the former will not be allowed 
to assert, as against the latter, existence 
of a different state of facts from that 
indicated by his statements or conduct, 
if the latter has so far changed his 
position that he would be injured 
thereby.—Heath y. Valentine, 15 8.H.2d 
98, 177 Va. 731. } 

In order to constitute an “estoppel”, 
there must have been a representation 
or concealment of material facts, with 
knowledge of the true state of facts, 
unless the party making it was bound 
to know the facts, or his ignorance was 
due to gross negligence, the party to 
whom it was made must have been ig- 
norant of the truth, it must have been 
made with intention that other party 
should act upon it, though intent will 
be supplied by gross and culpable neg- 
ligence if its effect is to work a fraud 
on the party setting up estoppel, the 
representation or concealment. must 
have been the inducement to the action 
of the other party, and the party claim- 
ing estoppel must have been misled to 
his injurv.—Heath v, Valentine, 15 S.B. 
QOAIG Si Cae Adio De 

Wash. ‘‘Waiver”’ is the voluntary 
relinquishment of a known_ right.— 
Constantino v. Moreschi, 115 P.2d 955. 

To constitute “waiver”, there must 
be, generally, an existing right, benefit 
or advantage, knowledge, actual or con- 
structive, of existence of such right, 
benefit or advantage, and actual inten- 
tion to relinquish it, or such. conduct 
as warrants inference of relinquish- 
ee oa CHEERED v. Moreschi, 115 P. 
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C.C.A.Tex. ‘Waiver’ is the volun- 
tary relinquishment of a known right. 
—Women’s Catholic Order of Foresters 
y. City of Ennis, 116 F.2d 270. 

Cal.App. ‘“Hstoppel” is a species of 
waiver and where a publie official may 
not waive a public right he cannot 
be estopped from asserting that right 
on the part of the general public.— 
Kline v. San Francisco Unified School 
Dist., 104 P.2d 661, hearing denied 105 
P.2d 362. 


Cal.App. The primary essentials of 
a “waiver” are knowledge and intent, 
and before one may be deemed to have 
waived a right granted by statute, he 
must be shown to have knowledge of 
the right and an intent to waive or 
forego such right.—In re DeNeef, 109 
P.2d 741. 

Cal.App. ‘Waiver’ implies a knowl- 
edge of an existing right or benefit and 
an actual intent to abandon it, or cir- 
cumstances evidencing such an intent. 
—Stiles v. Bodkin, 111 P.2d 675. 

Cal.App. ‘Waiver’ implies a knowl- 
edge of an existing right or benefit and 
an actual intent to abandon it, or cir- 
cumstances evidencing such un intent.— 
Stiles v. Bodkin, 111 P.2d 675. 

Where a party has no knowledge of 
facts upon which elaim of waiver is 
based, his conduct generally does not 
constitute “waiver” of his rights,— 
Stiles v. Bodkin, 111 P.2d 675. 

Colo. A “waiver” is an intentional 
relinquishment of a known right, and 
is a voluntary act.—French v. Patriotic 
Ins. Co. of America, 111 P.2d 893. 

Conn. Where one lacks knowledge 
of a right, there is no basis upon 
which “waiver” of it can rest,—Kim- 
berly v. Town of Madison, 17 A.2d 504, 
127 Conn. 409. 

Ga. A party may ordinarily waive 
a right so far as it affects himself, but 
not where waiver thereof might affect 
others.—Haygood v. Haygood, 9 S.H. 
2d 834, 190 Ga. 445, 130 A.L.R. 87. 

Ky. Generally, a “waiver” is the in- 
tentional relinquishment of a known 


1984 


right, a voluntary act implying election 
to forego some advantage which party 
might at his option have demanded and 
insisted on.—Western & Southern Life 
Ins. Co. v. Van Hoose’s Adm’x, 142 
S.W.2d 145, 283 Ky. 577. F i 

Mass. There can be no “waiver” of 
unknown rights.—Wedgwood vy. Hastern 
Commercial Travelers Accident Ass’n, 
32 N.E.2d 687, 308 Mass. 463. 

Mo.App. A “waiver” is the inten- 
tional relinquishment of a known right, 
and it requires no new consideration to 
support it and no element of “estop- 
pel”’.—Brandtjen & Kluge vy. Hunter, 
145 S.W.2d 1009. f 

Mo.App. <A “waiver” is an intention- 
al relinquishment of a known right and 
is not allowed where it would infringe 
on rights of others.—Reis-Moran Lum- 
ber Co. v. Putney Roofing Co., 147 8. 
W.2d 172. 

N.J.Ch. A party can waive a statu- 
tory provision intended for his benefit 
and not involving considerations of 
public policy.—Magna Mfg. Co. Vv. 
tna Casualty & Surety Co., 18 A.2d 
565, 129 N.J.Mq. 142. 

N.D. To constitute a “waiver” there 
must be an intention to relinquish a 
known right, and intentional forbear- 
ance to enforce a right.—Jacobson vy. 
Mutual Ben. Health & Accident Ass’n, 
296 N.W. 5465. 

OklL.Cr.App. A ‘‘waiver” is ordinari- 
ly an intentional relinquishment or 
abandonment of a known right or 
Dee Ga parte Stinnett, 110 P.2d 
Oo . 


Vex.Civ.App. “Waiver” is operative 
only when the person charged has ac- 
tual or constructive knowledge of all 
the material facts concerning the right 
or privilege involved, and therefore one 
cannot be said to have waived that 
which he does not know, nor can he 
be precluded where he has acted under 
a misrepresentation of faect—White vy. 
Cooper, 145 S.W.2d 298, error dis- 
missed, judgment correct. 

Vex.Civ.App. ‘Waiver’ is intentional 
relinquishment of right known to per- 
son possessing it, and though it may 
consist or be evidenced by conduct war- 
ranting inference of relinquishment, it 
is voluntary act and conduct must be 
such as to imply voluntary election 
consciously and purposely to dispense 
with or forego a right.—De Witt v. 
Kent County, 148 S.W.2d 213, error 
dismissed, judgment correct. 
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C.C.A.1ll. To constitute a “waiver” 
it is essential that there be an existing 
right, knowledge of its existence, and 
an intention to relinquish it, and the 
burden of proof is on the party claim- 
ing the waiver to prove that one 
charged to have waived the right knew 
of the facts that entitled him to the 
right.—Garvy v. Blatchford Calf Meal 
Co.,.119 F.2d 973. 

Conn. ‘Waiver’ is a voluntary re- 
linquishment of a known right, and it 
involves the idea of assent and “as- 
sent” is an act of understanding 
which presupposes that the person to 
be affected has knowledge of his rights 
but does not wish to assert them, and 
intention to relinquish must appear 
but acts and conduct inconsistent with 
intention to assert a right are suf- 
ficient.—Temple v. City of New Britain, 
15 A.2d 318. 

Conn. ‘Waiver’ is a voluntary re- 
linguishment of a known right, and 
involves the idea of ‘assent’, which is 
an act of understanding, and this pre- 
supposes that person to be affected has 
knowledge of his rights but does not 
wish to assert them.—Hendsey _ y. 
Southern New England Telephone Co., 
20 A.2d 722, 128 Conn. 132, 

For waiver to be shown, intention 
to relinquish must appear, but acts 
and conduct inconsistent with intention 
to assert a right are sufficient.—Hend- 
sey v. Southern New England Tele- 
phone Co., 20 A.2d 722, 128 Conn. 132. 

Okl. For ‘estoppel’ to arise, it is 
not necessary that the one estopped re- 
ceives some benefit or consideration 
from the particular transaction, nor is 
it necessary that he be guilty of some 
actual overt act of fraud, but there 


* wish to 
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pleaded must have had knowledge of 


f some action may 
ough the represen- 


there must be express intention to-de- 


ceive or such careless and culpable 
negligence as amounts to constructive 
fraud.—Heath v. “Valentine, 15 S.H.2d 
O83" Lith Van Tadece a ‘ 
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: § 
C.C.A.IN, To constitute a “waiver” 


_-it is essential that there be an existing 


right, knowledge of its existence, and 
an intention to relinquish it, and the 


- burden of proof is on the party claim- 
‘ing the waiver to prove that one 


charged to have waived the right knew 
of the facts that entitled him to the 
right.—Garvy v. Blatchford Calf Meal 


 €o., 119 F.2d 973. 


C.C.A.Va. To a just application of 
the doctrine of “waiver” it is essential 


that the party sought to be estopped 
from denying the waiver claimed should 


be apprised of all the facts——Combs Vv. 


‘Equitable Life Ins. Co. of Towa, 120 


F.2d 432, affirming 34 F:Supp. 1002. 
_ D.C.NxY. The indispensable elements 


of an “estoppel” are ignorance of the 
party who invokes the estoppel, a rep- 
resentation by 
- which misleads, and an innocent and 


the party estopped 


deleterious change of position in_reli- 


“ance upon that representation.—News 
_ Projection 


C Corporation v. Western 
Union Tel. Co., 38 F.Supp. 854. 
Conn. ‘Waiver” is a voluntary re- 


linguishment of a known right, and 


involves the idea of ‘‘assent”, which is 
an act of understanding, and this pre- 
supposes that person to be affected has 
knowledge of his rights but does not 
assert them.—Hendsey _ Vv. 
Southern New England Telephone Co., 
20 A.2d 722, 128 Conn. 132. 

“La. An essential element of the plea 
of “estoppel” is that the party against 
or against whose heirs, it is 


the facts when he committed the act 
which is said to have estopped him.— 
ean: Barbe, 198 So. 368, 195 La. 


Minn. A party eannot claim “estop- 


pel’? unless truth: was unknown to him 


: 
¥ 
; 
: 


Hunt v. W. O, 


facets must have 


when he acted.—Conner v. Caldwell, 
294 NW. 650. 
-. Mo. 


There can be no 
or “estoppel” without knowledge, actu- 
al or imputed, of the material facts on 
the part of the person claimed to have 
ratified or to be estopped.—Delta Re- 
alty Co. v. Hunter, 152 S.W.2d 45, 
Tex.Civy.App. To constitute “waiver’’, 
there must be knowledge of rights in- 
tended to be waived and all facts and 
circumstances affecting such rights.— 
W. Life Ins. Soc., 153 


“estoppel”, material 
been unknown to par- 
ty claiming benefit of estoppel and 


S.W.2d 857. 
‘To constitute 


known to party against whom estoppel 


is claimed.—Hunt v. W. O. W. Life Ins. 


_Soe,, 153 S.W.2d 857. 
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C.C.A.2. The party who invokes the 
doctrine of “estoppel” must have acted 
to his detriment in reliance upon what 
the other party has done.—Helvering v. 
Schine Chain Theatres, 121 F.2d 948. 

©.C.A.1. Justifiable reliance and 
irreparable. detriment to the promisee 
are requisite factors among others nec- 
essary to enable promisee to rely upon 
doctrine of ‘promissory. estoppel’ in 
support of his construction of contract. 


—Robert Gordon, Ine, v. Ingersoll- 
Rand Co., 117 F.2d 654, 

C.C.A.Neb. To constitute “equitable 
estoppel’, a false representation must 


have been made by word or act of 
person sought to be estopped and party 
to whom representation was made must 
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“ratification”, 
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i : 3 have relied. and acted thereon to his 
and there must 


prejudice—Mtna Life Ins, Co. v. Kep- 
Crea Brody dyads , 
C.C.A.N.Y. Traditionally an “estop- 
pel” requires an admission or represen- 
tation by one person designed and ef- 
fective to influence the conduct of an- 
other to the latter’s irremediable prej- 
udice.—Kearns Coal Corporation v. U. 
oe Fidelity’ & Guaranty Co., 118 F.2d 


oo. 

‘D.C.N.Y. The indispensable elements 
of an “estoppel” are ignorance of the 
party who invokes the estoppel, a rep- 
resentation by the party estopped 
which misleads, and. an innocent and 
deleterious change of position in_ reli- 


ance upon that representation.—News 


Projection Corporation y. Western Un- 
ion Tel, Co., 38 F.Supp. 854. » 

Ala. To constitute an “estoppel”, 
plaintiff must have relied on represen- 
tations alleged to constitute the estop- 
peg oer Oil Co, v. Gentry, 1 So. 


Cal. Where delay in commencement 
of action was caused by plaintiffs’ re- 
liance. upon defendant’s representation 
that decision in a similar previously 
commenced action would be determina- 
tive of plaintiffs’ rights, defendant was 
“estopped” from pleading laches or the 
statute of limitations as a defense to 
plaintiffs’ action.—Adams y. California 
age Building & Loan Ass’n, 116 P.2d 


Ga. Where a party to a proceeding, 
with right or duty to file a plea or de- 
fense or else be foreclosed as to his 
rights under it, is induced to withdraw 
it if filed, or to desist from filing it if 
ready and intending to do so in proper 
time, on representation of opposite par- 
ty that he need not do so and that his 
right would be otherwise protected, and 
thus acts to his injury, equity will con- 
sider opposite party ‘‘estopped” from 
taking advantage of consequences of 
his failure so to plead. Code 1933, § 
37-104.—Lunsford v. Kersey, 13 S.H.2d 
803, 191 Ga. 738. 


Ky. Party relying on defense of “es- 
toppel’” must have relied on the con- 
duct or some representation of the 
party sought to be estopped and there- 
by have been induced to change his 
position for the worse, or to suffer 
some substantial injury by reason of 
having been misled.—Wisdom’s Adm’r 
v. Sims, 144 S.W.2d 232, 284 Ky. 258, 


La.App. Statements,-made by ownet 
of lot in city subdivision many years 
before she filed suit to compel removal 
of fence across street shown on sub- 
division plat, but after filing of such 
plat by defendant, that such street did 
not exist, did not “estop’ such owner 
to file suit, where defendant was not 
prejudiced or injured by such _ state- 
ments.—Life y. Griffith, 197 So. 646. 


Minn. In order to prove that plain- 
tiff was “estopped” from asserting 
ownership in realty, defendant in ac- 
tion to determine title to realty, was 
required to show that she acted as 
an innocent purchaser and that she 
relied on plaintiff’s werds or conduct 
Oe ee Cee eee v. Sonju, 297 


Mo.App. That person relying upon 
representation allegedly creating estop- 
pel acted, or failed to act, to his detri- 
ment ig an essential requirement before 
“astoppel” applies.—Fulton v. Kansas 
City Life Ins. Co., 148 S.W.2d 581. 

N.Y.Sup. An “estoppel” is not cre- 
ated unless one patty has acted in re- 
liance upon the conduct of the other. 
—First Nat: Bank of Fleischmanns v. 
Creamery. Package Mfg. Co., 21 N.Y.S. 
2d. 976. 

Where conditional seller instituted 
replevin action against defaulting con- 
ditional buyer, and sheriff levied on 
chattels and stored them with buyer, 
and buyer thereafter delivered posses- 
sion of chattels to chattel mortgagee, 
chattel mortgagee’s surrender of pos- 
session of chattels to sheriff did not 
ereate an “estoppel in pais” which 
would prevent mortgagee from bring- 
ing action against seller for damages 
for conversion of the chattels.—First 


Package Mfg. Co., 21 N,Y.S.2d, 976. . 


4 


Nat. Bank of Fleischmanns v. Creamery 


N.Y.Sup. A party claiming benefit = 
of “estoppel” must show that he was 
induced to believe false state of facts 


and acted in reliance thereon.—Mac- 
Donald v. Western Union Telegraph ~~ 
Co.,-27.N.Y.8.2d 666, 176 Mise. 422. 9 
Pa.Super. Where special attorney 
was employed for fee contingent on — 
termination of pending action and cor- . 
porate client’s general, counsel wrote — 


attorney that because the action was — 
discontinued no fee would. be paid, but 
attorney had knowledge equal to client 
of public records showing that action 
was not in fact discontinued, attorney’s 
rights were not affected by the repre- 
sentation, and client was not guilty of 
fraud, client was not “estopped’’ to 
deny that the action was discontinued. 
—Sundheim y. Beaver County Building 
& Loan Ass’n, 14 A.2d 349, 140 Pa. — 
Super. 529. a A 
Tex. Adoptive parents and_ their 
privies are “estopped” from asserting 
invalidity of adoption proceedings. or, 
at least, the status of adopted child 
when, by performance upon part of 
child, adoptive parents. have received 
all benefits and privileges accruing 
from such performance and adoptive 


% 


Vernon’s Ann.Civ.St, art. 42.—Jones v. 
Guy, 143 S.W.2d 906, affirming Guy v. 
Jones, 132 S.W.2d 490. a sophan ( 
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C.C.A.2. The oy who invokes the 
doctrine of “estoppel” must have acted’ 
to his detriment in reliance upon what — 
the other party has done—Helvering v. 
Schine Chain Theatres, 121 F.2d 948. | 

Ill.App. An essential element of be 
“equitable estoppel” is that person as- — 
serting it shall have done or omitted © 
some act or changed his position in 
reliance on representation or conduct — 
of persons sought to be estopped.- 
Trustees of Schools of Township 3 
North, Range 10 Hast of Third P. M 
Will County, v. American Surety Cc 
of, New York, 30 N.E.2d 518, 307 I { 
App. 398! ee 

“Hstoppel” applies only against one 
inducing belief in existence of state of 
facts on which another was induced 
to act.—Trustees of Schools of Town- 
ship 36 North, Range 10 Hast of Third 
P. M., Will County, v. American Sure-— 
ty Co. of New York, 30 N.E.2d 513, 307 
Ill App, 398. ie stipes 

Iowa. A feats of mortgaged prop-. 
erty was not “estopped” from claiming 
as against holder of mortgage note’ — 
that grantee did not assume payment 
of note, notwithstanding that deed to! 
grantee contained an assumption clause, 
where it was not shown that holder of 
note changed its position to its preju- 
dice by reason of ee of assump- 
tion clause in deed.—Union Properties _ 
v. Grant, 294 N.W. 312. ge 

Mass. The doctrine of “estoppel” 
was not applicable in suit by plaintiff 
to compel defendant to execute and de- 
liver to the plaintiff a release of right 
of way over plaintiff’s realty, in ab- 
sence of any showing that defendant 
had done anything that induced others 
to do something different from what ~ 
they would have done and which had : 
resulted in their harm.—Tourles v. — 
Grogan, 29 N.H.2d 691. } ; Neg 

N.J.Ch. To constitute an “equitable a 
estoppel,’ defendant must have done 
an act, or made an omission, the nat- 
ural effect of which was to influence 
conduct of complainant, and which has 
induced complainant to change his 
position or condition, so that, if de- 
fendant is afterwards permitted to 
deny truth of defendant’s words or 
conduct, complainant must _ suffer 
harm.—Binns y. Csik, 15 A.2d 808, 128 
N.J.Hq. 188. 

N.Y.Sup. “Estoppel” does not arise 
where there has been no act done and 
no change of position in reliance upon 
an untrue representation.—Chalmers v. 
Weed, 25 N. Ba ee 175 Mise. 740. 


§ 
N.Y.Sur. A life tenant was not “es- 
topped” from claiming that entire fund 
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was “income” payable to the life ten- 


ant under a will where nobody involved - 


in estate had been injured or would 
be injured or placed in a different posi- 
tion than that which they occupied be- 
cause of life tenant’s claim.—In re 
_Meyer’s Will, 24 N.Y.S.2d 184.) 
Oxi. For “estoppel” to arise, it is 
not necessary that the one estopped re- 
ceives some benefit or consideration 
from the particular transaction, nor is 
it necessary that he be guilty of some 


actual overt act of fraud, but there 


must be some false representation or 
concealment of facts, and there. must 
be an intention that some action may 
be taken thereon, though the repre- 


sentation or concealment may arise 


from the silence of one who is under 
impefative duty to speak, and the in- 
tention that some action be taken by 
the other may be inferred from the 
_ circumstances.—Lacy v. Wozencraft, 


cy (105 P.2d 781, ; 


§ 1386 ; 
€.C.A.2. The party who invokes the 


ba ‘doetrine of “estoppel” must have acted 


to his detriment in reliance upon what 


the other party has done.—Helvering v. 


A ed 


tat 


a 


o 


“ 


-. where 


07 ith relied thereon, 


2d 87, 307 Ill.App. 64. 


-Schine Chain Theatres, 121 F.2d 948. 
‘D.C.Md. ‘Estoppel” ; 
eeedgs upon principles which 


ordinarily pro- 
prevent 


one from denying truth of statements 
upon which others have acted, where 


denial. would mislead them ‘to their 


_ prejudice.—uv. S.; to Use of Noland Co., 


i. eee Casualty Co., 38 F.Supp. 
47 


Ky. Party relying on defense of 
“estoppel” must have relied on the con- 
duct or some ‘representation of the 
party sought to be estopped and there- 
by have been induced to change ‘his 
position for the worse, or to suffer 
some substantial injury by reason- of 
having been misled—Wisdom’s Adm’r 
‘vy. Sims, 144 S.W.2d 232; 284 Ky. 258. 
. La:App. A person is held to a rep- 
resentation’ made or position assumed 
otherwise inequitable conse- 
quences would result to another who, 
vaving the right to do so, has in good 
but party claim- 
ing that another is “estopped’’ must 
be misled to his injury.—Brownfield_y, 
Southern Amusement Co., 198 So. 670, 
annulled 198 So. 656, 196 La. 73. 
Mo.App. A’ necessary element of 
“estoppel” is that the party urging it 


must have done or refrained from do- 


ing something to his prejudice while 
relying upon the conduct complained 
of.—_Fulton v. Kansas City Life Ins, 
Co., 148 S.W.2d 581. ‘ 


‘N.Y.Sur, In order to invoke “equit- 


able estoppel’ it must appear that be- 


eause of something that was done or 
because nothing was done the party 
invoking the estoppel sustained a loss. 
—In re Meyer’s Will, 24 N.Y.S,2d 184. 

Ohio App. One element necessary to 


~ ereate an. “estoppel” is that the person 


claiming it against another must have 
lost something or been placed to some 
disadvantage by the conduct of the 
other.—Baranowicz vy. Metropolitan Life 
‘Ins. Co., 34.N.B.2d 987, 66 Ohio App. 


ey 444. i 
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Il.App. ‘‘Waiver” differs from ‘‘es- 
toppel” in that it is unnecessary that 
party claiming waiver should have 
been misled to his injury or preju- 
‘diced by act or conduct of party 
claimed to have waived © right.—A-1 
Cleaners & Dyers vy. American Mut. 
Liability Ins. Co: of Boston, 30 N.E. 


Iowa. 
his own wrong.—Beardsley - vy. 
294 N:W.’ 887. 

Miss. A party litigant may not take 
an advantage which has the party’s own 
wrong as a foundation therefor.—Crabb 
y. Comer, 200 So. 133. 


§ 142 

C.C.A.Mich. Where a party gives a 
reason for his conduct and decision 
touching anything involved in a con- 
troversy, he cannot change his ground 
and put his conduct on another and 
different consideration after litigation 
has begun, but he is “estopped” from 
changing his ground.—Grand Trunk 
Western R. Co. v. H. W. Nelson Co., 


One cannot lawfully profit by 
Clark, 


w ; ra 
BL 


prejudice.—Aitna Life Ins. Co. v. Kep- 
Jer, 116 F.2d 1. ; 

La. Where adult heirs, and minor 
heirs by tutrix, sold their interest in 
realty on the representation that they 
were legal heirs and with judicial ad- 
mission that grantees were co-owners 
of a nine-tenths interest in the proper- 
ty, they were ‘“‘estopped’”’ from claiming 
that they were only irregular heirs of 
their ancestor and owned a one-fourth 
interest in the property rather than the 
one-fifth purportedly conveyed.—Jack- 
son. y. United Gas Public Service Co., 
198 So. 6338, 196 La, 1. 

Mo.App. The fact that representa- 
tions were not made fraudulently, but 
solely because of mistake in computa- 
tion, does not. prevent raising of ‘“‘es- 
toppel”’, if party making representa- 
tions was in such a position that he 
ought to have known the real facts.— 
Fulton vy. Kansas City Life Ins. Co., 
148 S.W.2d 581. : 

Tex. Decedent’s executors and lega- 
tees were “estopped” to deny that 
plaintiff had status of an adopted child 
of decedent, notwithstanding that no 
instrument of adoption was filed with 
county clerk as required by statute, 
where evidence showed that plaintiff 
was taken from’ -plaintiff’s natural 
father when plaintiff was three years 
old by decedent and decedent’s hus- 
band under agreement to adopt plain- 
tiff, that plaintiff lived with decedent 
and decedent’s husband until plaintiff 
was married, and that decedent and 


- husband, until their deaths, represent- 


ed plaintiff as being their adopted 
daughter. Vernon’s. Ann.Civ.St. art. 


42.—Jones v. Guy, 143 S.W.2d 906, af- 


firming Guy v. Jones, 132 S.W.2d 490. 

Tex.Civ.App.. Telephone. conversation 
wherein mortgagee bank’s vice presi- 
dent informed defendant commission 
firm that farmer’s check -for cattle 
bought. from commission firm was not 
good at time but vice president imag- 
ined it would be paid when presented, 
such check being paid when presented, 
could not be made basis upon which to 
predicate ‘estoppel’ by mortgagee bank 
to sue for conversion of mortgaged -cat- 
tle subsequently bought by commission 
firm from such farmer.—Lawson vy. 
First Nat. Bank of Rotan, 150 S.W.2d 
279, error dismissed, judgment correct. 


Wa. Evidence held not to establish 
“estoppel” against children and their 
heirs from claiming land by virtue of 
deeds from mother, aS against holder 
of deed of, trust executed by, mother, 
in absence of fraud, notwithstanding 
that one‘son signed mother’s note as 
comaker and allegedly represented to 
attorney, who had full opportunity, to 
investigate title, that mother had com- 
plete. ownership of the land.—Heath y, 
Valentine, 15 peer ke Leo as elo 

1 


§ 
C.C.A.Il]. Generally, the mere state- 
ment of an opinion does not operate as 


an “estoppel.”—Uhlmann Grain Co. v. 
Fidelity & Deposit Co. of Maryland, 
116 F.2d):105: 


§ 144 : 

C.C.A.I1l. Although doctrine of 
“promissory estoppel” has ordinarily 
been applied only in charitable sub- 
scription. eases, the mere fact that 
transaction is commercial in nature will 
not preclude use of that doctrine:—Rob- 
ert Gordon, Inc., y. Ingersoll-Rand Co., 
117 F.2d 654. 

Iowa. One who has expressed an in- 
tention to do an act is not ordinarily 
“estopped” from proving’ that the act 
was not thereafter performed.—Beckley 
¥glors York Life Ins. Co., 295 N.W. 


Minn, A promise relating to the in- 
tenfled abandonment of an existing 
right which influences. the promisee to 
act. to his prejudice, may be the ‘basis 
of an “estoppel,” where substantial in- 
justice will result unless the promise 
is enforeed, although there ig no con- 


in search of work, and, having closed 


warn another of the real facts, has — 
permitted the other to take some ac-_ 
tion detrimental to that other’s inter- 
est, but in case of “promissory estop 
pel’ a promise is made with the inten- 
tion that it be acted on by the prom- 
isee, and in the case of “estoppel by f 
silence’ a person hag been silent on _ 

some occasion when he should have 
spoken.—Lacy v. Wozencraft, 105 P. 


2d 781 i roa : 
Where defendant who 


Pa.Com.Pl, : 
operated a coal breaker told plaintiff  — 
injured by dust from operation of 
breaker he was going to New England 


down his breaker, plaintiff could pro- — 
ceed with the painting of his ‘house, — 
such promise can not be construed as — 
consideration of a contract, nor does 
the doctrine of promissory estoppel ap-  - 
ply..Heitzman y. Mace, 15 Northumb. 
Liihiet ch j Epa 
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Pa.Com.Pl.~ Promissory estoppel was 
not applicable and could not. be invok- | 
ed, where plaintiffs. relied patenrss OB) = 
promises allegedly, made by defendants) 
to the sub-contractors that they would ; 
be paid, but those promises did .not_ , 
appear to have amounted.to more than 
the statement that the money was here 
to pay them, and to the fact that some — 
payments were made direct from. the 
fund to the sub-contractors. But the — 
architect testified that such payments — 
were made only on written. assign-- 
ment by, the general contractor en-. : 
dorsed by the owner. When plaintiffs 
neglected to get a.written assignment 
they had no grounds for complaint— 
Levinson y. Frishman, 89 .P.L.J. 306. . 


81465.) + ache 
Cal.App. Where, upon death of land- ; 
lord, his administrator entered into 
negotiation for sale of premises, and — i 
both administrator and purchasers con- 
sulted with tenant as to nature of his 
lease, and tenant represented that. he — 
held only under an oral.lease, when in 
fact he was holding under a concealed ~ 
written lease, tenant was “estopped” 
from claiming right to possession un- — 
der the written lease. Code Civ.Proc. §» RS 
1962, subd. 3.—Twisselman y. Reed, 
110 P.2d 679. as od 3 


§ 150 , Nee wi: 
C.C.A.N.Y. Traditionally an “estop-, —— 
pel” requires an admission or repre-) 
sentation by one person. designed and ~ 
effective to influence the conduct of an- 
other to the latter’s irremediable prej- 
udice.—Kearns’ Coal Corporation y. U. 
S. Fidelity & Guaranty Co, 118 F.2d. 


° : tine 4 : “aS 
C.C.A\S.C: In action’ to condemn 
land, condemner was not “estopped” 
by its offer of $160,980.95 from making 
claim, that the value of property in- — 
volved was less than the amount of the. 
offer and from claiming that jury's 
verdict for $109,452.32 was supported 
by evidence.—Barnes vy. South Carolina ad 
Public Service Authority, 120 F.2d 439, 
affirming In re South Carolina Public: 
Service Authority, 37° F.Supp. 28. | 
Offers in compromise’ never are a. © 
basis for ‘‘estoppel’.—Barnes y. South 
Carolina Publie Service Authority, 120 i 
¥.2d 439, affirming In re South: Caro-_ ; 
lina’ Public Service Authority, 87 BF.” 
Supp. 28. TURES: Oa 
Ark. Where record owner was not’ 
shown to have contracted. for the sale 
of realty to former mortgagors who 


as 


occupied the premises and there was  — 
evidence that record owner made offer’ 
to convey to former mortgagors if they _ * 
would pay what. record owner paid for’ 7 


the property, record owner’s statement ~ y 
to former mortgagors “it is your land’ _ 
at most meant that record owner was 
willing to treat deed as ‘security and — 
ermit redemption of the realty by! the — 
ormer mortgagors, and statement as’ 
so treated was not recognition of title ~ 
in former mortgagors claiming by ad- 
verse possession.—Bradshaw v. Darby, thy 
146 S.W.2d 547. é 
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ey were “estopped” from claim- 
that they were only irregular heirs 
of their ancestor and owned a’ one- 
fourth interest in the property rather 
than the one-fifth purportedly convey- 
* ed.—Jackson vy. . United Gas Public 
—~ ‘Service Co./498'So. 633; 196 La. 1. 
 La,App. A purchaser under contract 
for deed admitted his default on his 
contract where he subsequently took a 
lease for the ‘property.—Brown v. Weld- 
on; “A199 So'6 20. = 

Mass. A concession that title is not 
claimed under a deed is not-equivalent 
--to an admission of fraud even though 
fraud is alleged.—Kolasinski v. Pacz- 
_. kowski; 29 N.H.2d 747. ‘ 
_ | Neb. Admissions’ against. interest, 
ade with reference to, and pertinent 
to, the issues being tried, are admis- 
sible in evidence against the party mak- 
ing them, and proof thereof will work 
EOS te pais’’.— Weisel v. Hobbs, 


- —N.Y.App.Div. Equitable estoppel 
‘forecloses one from denying ‘his own 
expressed’ or implied admission which 
has in good faith and in pursuance of 
its purpose been accepted’ and acted 
upon ‘by (another.—New York State 
_ Guernsey Breeders’ Co-op. v. Noyes, 22 
- YNLY.S.2 132) 260° App.Div. 240." 
 ON.Y.Sup. The city of New York, as- 
suming, pursuant to unification agree- 
ment for city’s operation of transit cor- 
porations, the corporation’s liability in 


to agreement, would be deemed to have 

~-accepted also the injured person’s pro- 
-cedural rights against transit corpora- 
tion, and both transit corporation and 
_ city would be “estopped” from denying 


Pa.Super. Where attorney had au- 
thority to collect client’s claim for per- 


sonal injuries, fact that defendant in- 


settlement did not amount to an ac- 
knowledgment that power given attor- 


ollection, particularly where defend- 


ant ‘did“'not’ know the terms of the 
ss power until _after settlement.—Zidek v. 
+ ‘West Penn Power Co., 20 A.2d 810, 145 
___ Pa.Super. 103. sh: 

—- -Tex.Civ.App.. A party may be “es- 
topped” to insist on a claim or to take 
4 a position inconsistent with admission 


ther party in changing his posi- 


5 by ano 


439. 
Ooi is fo uj § 153 Ri 

Minn. One who by his renunciation 
or.disclaimer of title to property, has 
‘induced another to believe and act 
thereon to his prejudice, is “estopped 
to assert such title—Thom y. Thom, 
~ 294 NW. 462. : : : 

- Where plaintiff disclaimed all title 
and interest in farm and consented 
Rosch enat defendants might take, over the 
be farm on which there was a mortgage, 
~~ and defendants were influenced to deal 
Sa with the farm in the belief that they 


Ue, 52 


were the owners thereof so far as 
_  * plaintiff was concerned, and they ex- 
“pended large sums of money for pay- 
ment of taxes, principal, and interest 
on the mortgage, repairs, improve- 
} ments, and upkeep of the premises, 
there was an “estoppel”? against plain- 
_ = tiff to ‘assert: title to’ <property as 
against defendants—Thom vy, Th 

294 NW. 461. 
' Minn. To be “estopped” from _ as- 
serting title to realty, one must have 
. Jed another by words or conduct to be- 
~~ jieve that the former had no interest in 
| the realty, and the other must have re- 
lied on the misleading words or con- 
duet in such manner as to change his 
position for the worse.—Froslee vy. Son- 

eer Uy e297. NeW Ls 

_ NS.Ch! “Whete bank through its 
fe officer ‘informed corporation that the 


om, 


crops for the ensuing year, the bank 


personal injury action accruing prior ~ 


sisted on a release and the addition of 
plaintiff as a payee on draft given in 


ey was not broad enough to authorize 


Bee 7, pee ously made by him and relied on 
_ tion.—Glasscock v. Bradley, 152 S.W.2d 


lien on crops of 
hat it had no 


was “estopped” from thereafter claim- 
ing any of the proceeds of the crops 


for that year.—City Nat. Bank & Trust 


Co. of Salem vy, Deerfield Packing Cor- 


poration, 21 A.2d 331, 130 N.J.Eq. 118. 


§ 154 

C.C.A.Ul. The law does not permit 
one to stand by in silence while, with 
his knowledge, judicial: proceedings are 
in progress affecting his rights, with- 
hold objections to alleged erroneous 
proceedings until certain bona fide 
rights have intervened, and then chal- 
lenge their validity on account of the 
error.—In re Walton Hetel Co., 116 F. 


‘2d 110. : 


He who remains silent when he 
ought to speak cannot be heard to speak 
when he should be silent.—In re Wal- 
ton Hotel Co., 116 F.2d 110. 

_ C.C.A.Mich. Before estoppel may, be 
invoked to defeat an otherwise . just 
claim, some inexcusable wrong that 
constituted direct motive or induced 
the outlay or, purchase is necessary to 
give silence or acquiescence the force 
of an “estoppel in pais.”’—Grand Trunk 
Western R. ‘Co. v.: H: ‘'W. Nelson’ Co., 
ine F.2d 823, rehearing denied 118 F.2d 

In order to apply an “estoppel by 
silence’, it is indispensable that the 
party standing by and concealing his 
rights should be fully apprised of 
them and should by his conduct show 
such gross negligence as to encourage 
or influence the opposite party, who is 
wholly ignorant of his  adversary’s 
claim, to act to his disadvantage.— 
Grand Trunk Western R. Co. y. H. W. 
Nelson Co., 116 ¥.2d 823, rehearing de- 
nied 118 F.2d 252. 

D.C.Ky. Silence, in order to work 
“estoppel”, must amount to bad faith, 
being of such a nature as to induce 
another to alter his position so that 
it becomes unconscionable to permit 
the person remaining silent to enforce 
Ae rights—Wise v, U. S., 38 F.Supp. 

Ala. If a man is silent when he 
should speak, equity will debar him 
from speaking when conscience  re- 
quires him to be silent.—Ex parte City 
of Bessemer, 197 So. 20. _ 

Cal.App. An “estoppel” may arise 
from ‘silence as well as words.—Lara- 
way v. First Nat. Bank of La Verne, 
104 Pi2d 95, 39 Cal.App.2d ‘718. i 

Ga. Where one under a duty to 
speak fails to do. so, he is thereafter 
“estopped” from denying what his 
silence imports.—Smith y. Folsom, 9 S, 
H.2d 824, 190 Ga. 460. 

Il.App. Where silence is a ground 
of “estoppel” it is essential that the 
party estopped have knowledge of the 
facts and that other party be ignorant 
of the truth and ‘be misled into doing 
that which he would not have done 
except for such silence.—Elowe v. Su- 
perior Fire Ins. Co., 30 N.E.2d 953, 307 
Til.App. 569. 

lowa. Where mother and son execut- 
ed note to bank to which son was in- 
debted, and subsequently mother de- 
livered to bank a note which had been 
executed by son to mother in payment 
of.rent due to the mother, and the bank 
indorsed as credit-on the note executed 
to bank the amount of the rent note, 
and in order to secure extension of 
son’s indebtedness to bank and to an- 
other creditor, new notes which were 
secured by a single mortgage were ac- 
cepted by bank and by other creditor, 
bank which did not inform other credi- 
tor that the rent note had not been 
aceepted as cash payment on principal 
of the son’s indebtedness to bank was 
“estopped”? from claiming as against 
ereditor that indorsement of the cred- 
it in amount of rent note was condi- 
tioned on payment of that note by the 


BOR ranmincr v. Meredith, 294 N.W. 
363. 

Ky. Silence, or failure to act, to 
work “estoppel” must be bad_ faith, 


silence, or failure.—Wisdom’s Adm’r vy. 
Sims, 144 °S,W.2d. 232, 284 Ky. 258. 
Passivity does not ordinarily deprive 


! ; ae | Py, 
one of his legal rights, unless in 
dition thereto he does some act. t« 
duce another to alter his condition, 
thereby making awarding of claimed 
right unconscionable.-—Wisdom’s Adm’r 
vy. Sims, 144 S.W.2d 232, 284 Ky. 25 

_Minn. To base ‘estoppel’? on party 
silence, there must be not only silence, 
but duty to speak under the circum- 
stances. Conner v. Caldwell, 294 N.W. P 


as 


Ordinarily, mere silence will not 
work “estoppel” where party’s right 
appears of record.—Conner y. Caldwell, 
294 N.W. 650. vat Ais 

Minn. To create an “estoppel,” 
conduct of a party need not consist 
affirmative acts or words, but may con-— 
sist of silence or a negative omission to — 
act when it was his duty to speak or 
act, and it is not necessary that 
facts must be actually known to the 
party estopped, but it is enough if the 7" 
circumstances are such that a knowl- 
edge of the truth is necessarily imp t. 
ed to him, and it is not necessary th bf 
the conduct be done with a fraudulen 
intention to deceive, or with an actual 
intention that such conduct will be act 
ed on by the other party, but it is 
enough that the conduct was ‘done 
der such circumstances that he shoul 
have known that it was both natural — 
and probable that it would be'so ac 
upon.—Froslee vy. Sonju, 297 N. 


the facts which, if known, would have 
made it his duty to speak or act.—Del- 
re Realty Co. v. Hunter, 152 S.W. 


N.M. To constitute an ‘estoppel’ 
express representation or by silence 
against; a landowner to claim title ¢ 
land purchased by third party from — 
one claiming title under a. void deed, 
there must not only be a d 
speak, but the purchase of. t) 
must haye been made in reliance u 
on conduet of party sought to be e 
topped.—Mosley v. Magnolia Petroleu 
Co., 114 P.2d 740, 45 N.M. 230. 

N.¥.Sup.. Silence alone i 
work: an ‘‘estoppel’, 
duty to speak, and no duty to spea 
arises from the mere fact that ‘a ma 
is aware that another may take a 
action prejudicial to him if the re 
facts are not disclosed.—First 1 
Bank of  Fleischmanns vy. r 
Package Mfg.:Co., 21 N.Y¥.S.2d 976: ~ 

Ohio App. The fact that mortgagee 
under chattel mortgage on various ar- 
ticles of personalty, ineluding an au-_ 
tomobile, did not inform buyer of au- 
tomobile, that certain other property — 
covered by the chattel mortgage had — 
been disposed of, and refused to in- : 
form him of balance due from mort- | 
gagor, did not constitute a “waiver” — 
or ‘“estop’? the mortgagee from. ob- 
taining possession of the automobile 
from the buyer in accordance with a | 
contract with the mortgagor.—City 
Loan & Savings Co. v. Sheban, 29 N.H. 
2d 171, 65 Ohio App. 7. a 


Okl. ‘‘Promissory estoppel’’ is based 
on the same equitable principles as 
is “estoppel by silence’, and, in either 
case, the one who is estopped has in 
effect stood by and, in violation of his 
duty in equity and good conscience to 
warn another’ of the real facts, has 
permitted the other to take. some ac- 
tion detrimental to that other’s inter- 
est, but in case of “promissory estop- 
pel” a promise is made with the in- 
tention that it be acted on. by the 
promisee, and in the case of “estoppel 
by. silence’ a person hag been silent on 
some occasion when he should have ie 
PLO eT Leey v. Wozencraft, 105 P.2d 

For “estoppel” to. arise, it ig not ~ 
necessary that the one estopped re- © 
ceives some benefit or consideration 
from the particular transaction, nor is 
it necessary that he be guilty of some ~— 
actual. overt act of fraud, but there - 
must be some false representation or 
concealment, of facts, and there must 
be an intention that some action may 
be taken thereon, though the repre- 
sentation or concealment may arise 
from the silence of one who is under 


PQ A154 ae 
imperative duty to speak, and the in- 
} ‘tention that some action be taken by 
the other may be inferred from the cir- 
cumstances.—Lacy v. Wozencraft, 105 
Pi2d> 781: : 
Pa.Com.Pl. It is not a prerequisite 
to a person’s right to recover his own 
property wrongfully taken by another 
that notice of the forgery should have 
‘been given to the defendant. A right 
cannot be defeated by mere silence, un- 
less. such silence lulls another inno- 
cent party to change his position in 
such a manner as to prevent his re- 
trieving the loss.—Porter v. National 
Bank of Boyertown, 32 Berks 229. 
" 1 


55, 

Ark. That ‘mortgagor’s attorneys 
who acquired an undivided half-interest 
; in mortgaged premises nine months be- 
fore foreclosure suit was brought did 
not assert their interest at time of the 
, foreclosure suit, did not require a hold- 
ing that they had lost their interest by 
failure to assert such interest, where 
their deed was of record, there was 
‘no showing that consideration therefor 
had any relation to the foreclosure 
_ suit, and the mortgagee had construc- 
_ tive notice at least. of the existence of 
~ the ee ag vy. Langley, 144 S.W. 


from asserting title to the rentals be- 
cause it had permitted debtor to collect 
and deposit the funds in its own name, 
Y § against another creditor which had 
not extended credit in reliance on debt- 
or’s apparent financial position.—Kin- 
nison v. Guaranty Liquidating Corpo- 
ration, 115 P.2d 450, prior opinion 108 
Kan. In action to quiet title by one 
whose title was a_ sheriffis deed in 
' mortgage foreclosure, 
of mineral deed who had _ not ‘been 
made a defendant in the mortgage fore- 
closure, holder of mineral deeds was 
not “estopped” to claim under. the 
mineral deed because he allegedly 
ailed to disclose his title, fraudulent- 
y represented to plaintiff that he was 
a party to foreclosure action and that 
his rights under the mineral deeds had 
- been foreclosed unless he redeemed. 
Gen.Stat.1935, 20-1009, 60-3102.—Henne 
v. Wood, 113 P.2d 98, 153 Kan. 673. 
. La. If in making a contract or in a 
course of dealing the title of one party 
or the other to the property involved 
in the transaction is recognized, and 
the dealing proceeds upon that basis, 
both parties are ordinarily “estopped” 
' to deny that title or to assert anything 
in derogation of it—Jackson vy. United 
{ Sas rs gah Service Co., 198 So. 633, 196 
WRG clea 
; La. A patentee’s heirs who allowed 
- property to be sold for taxes and al- 
lowed tax purchaser and his vendees 
to remain in possession for 15 years 
without disturbing such possession, un- 
til property acquired value for oil and 
_ gas purposes far greater than its value 
- at time of tax sale, were “estopped” 
from questioning the titles of pur- 
chaser at foreclosure sale under mort- 
gage executed by vendee’s heirs, or of 
those holding under him.—Skannal y. 
Hespeth, 198 So. 661, 196 La. 87. 


Mich! Where a joint tenant of realty 
within a month after purported sale 
thereof under contract by the other 
joint tenants notified vendee’s tenant 
not to pay rent to vendee, such period 
of time was too short to raise an “es- 
toppel” against joint tenant’s assertion 
of interest in realty, which had not 
been conveyed to vendee, particularly 
; -. since vendee was charged with knowl- 
> .~ edge of such’ interesti—Blodgett v, 
oa Snobble, 295 N.W. 192, 295 Mich, 374, 
ht Mich. In determining whether plain- 
; tiffs were estopped from reclaiming 
possession of land which had been con- 
d veyed by plaintiffs’ parents to a trus- 
hares tee for use for railroad purposes only 
and which had become part of a public 
highway, on ground that plaintiffs 
+H failed to assert their rights until about 
ten years after land became part of 
highway, although they should have 


against holder 


ESTOPPEL 


iy 
a LS 
Aas 


known of abandonment of use of the 


land for railroad purposes, fact that in 
conveyance under which county board 
of road commissioners took title to the 
land there was reserved the right of 
railroad to operate an electric railroad 
over the land was not conclusive con- 
cerning whether plaintiffs who at that 
time possessed the reversionary rights 
in the land were. chargeable with no- 
tice that its use for railroad right of 
way had been abandoned.—Trowbridge 
vy. Van Wagoner, 296 N.W. 689, 296 
Mich. 587. _ ; 

In determining whetner plaintiffs haa 
right to reclaim possession of land 
which had been conveyed by. plaintiffs’ 
road purposes only and which subse- 
quently had become a part of a public 
highway, plaintiffs who did not become 
possessed of their alleged reversionary 
rights until death of their parents were 
chargeable with any facts which tend- 
ed to work an “estoppel” regardless of 
whether the facts occurred during the 
lives of the parents or subsequently 
thereto, but prior to the time plaintiffs 
brought ejectment action for recovery 
of the land.—Trowbridge v. Van Wago 
ner, 296 N.W. 689, 296 Mich, 587. 

In ejectment for land which haa been 
conveyed by plaintiffs’ parents to a 
trustee for use for railroad purposes 
only, and which had become a part of a 
public highway wherein, defense was 
that plaintiffs were estopped from 
maintaining action because they failed 
to assert their rights until about ten 
years after land had become part of 
publie highway, plaintiffs 
contend that construction and mainte- 


nance of the highway was not notice of- 


abandonment or “ailroad right of way 
because right of way was reserved in 
the deed to the county road commis- 
sion, where it did not appear that their 
course of conduct was influenced there- 

by.—Trowbridge v. Van Wagoner, 296 
N.W. 689, 296 Mich. 587. Lavy 

Where plaintiffs’ parents colveyed 
land to trustee for use for railroad 
purposes only and subsequently the 
fand became a part of .the public high- 
way, plaintiffs and their parents were, 
under the evidence, chargeable with 
knowledge of breach of condition in the 
deed executed by ‘the parents, as of 
the time when the, highway was 
planned and being constructed and used 
as such by the public and the plaintiffs 
who failed to assert their rights until 
about ten years after the land had be- 
come a part of the public highway were 
“estopped” from maintaining action of 
ejectment for recovery of the land.— 
Trowbridge v. Van Wagoner, 296 N.W. 
689, 296 Mich. 587. 

Minn. Where plaintiff’s sister gave 
him a deed to realty, and thereafter 
plaintiff returned, the deed to his sister 
for inspection, and she never returned 


it to plaintiff,.and thereafter the sister. 


deeded the realty to, defendant, and 
plaintiff on learning of the transfer 
professed anger and made his feelings 
known to defendant, plaintiff was not 
“estopped” in action to quiet title to 
the realty from contending that his sis- 
ter had no title which she could con- 
vey to _defendant.—Froslee v. Sonju, 
297 IN, Wisk. 


Neb. Where carrier on May 8 noti- 
fied shipper that carload of serap iron 
was rejected at destination and also 
wired shipper on several subsequent 
occasions, and defendant did not reply 
until May 18, and earrier thereafter 
sold the scrap iron without comply- 
ing with bill of lading, shipper was 
not “estopped” to claim conversion of 
the scrap iron by the carrier.—Indiana 
Harbor Belt R. Co. vy. Alpirn, 296 N, 
W. 158. ( 

N.M. A landowner is neither ‘“egs- 
topped” to claim title nor is he barred 
from asserting it by “laches”, if his 
only fault is failure to sue to expunge 
from the public records a forged or 
void deed to lands in the possession 
of no one, which he neither made nor 
had recorded, although he knows or 
should know that one of the public 
unknown to him might purchase’ the 
property assuming the validity of the 
record of the void instrument.—Mosley 


“estopped” as against. alleged purchas- y 8 


could. not. 


a Se 
Vv. ie 
740, 4 


olia Petroleum Co., 
NLM. 230. vain ‘ 


debtor and permitted him to collect in- | : 
surance on property levied on when it — 
was damaged by. fire and to pay some 
part thereof to judgment creditor and 
permitted debtor to convey property to 
third party without taking any further — 
steps on judgment or execution, and 
that. without knowledge of creditor’s 
claim a contractor entered into con- 
tract with third party for repairs on 4 
the property, did not ‘‘estop” the credi- 

tor from asserting as against the econ- v 
tractor, creditor’s title based on sale 
subsequently held under the execution, 
in absence of allegation that the insur- ~ 
ance money was paid in satisfaction of 
ereditor’s judgment and execution lien. 
Ky. St. § 2358a-2.—Bailey v. Bailey, 151 — 
S.W.2d 374, 286 Ky. 582. Sar 

N.M. Where deed conveying mineral — 

rights’ in land was fraudulently ob- | 
tained from escrow holder. without — 
complying with escrow agreement ‘and 
was materially altered changing 
name of grantee, grantors were not — 


ers for value without notice, from — 
claiming title—Mosley vy. Magnolia Pe- — 
troleum Co., 114 P.2d 740, 45 N.M: 230. — 
Tex.Civ.App. Where.owners of goats 
appeared. at purported sale which was 
not made in compliance with statute 
applicable to sheep and goats and gave 
notice to bidder that goats belonged. 
to them and that they, had been unlaw- 
fully seized and that they would* sue — 
the purchaser to recover them, owners 
were not. “estopped” from recovering 
their goats by failure to file affidavit — 
and bond under statute relating to 
trial of right of property, since own- ~ 
ers were not compelled to resort to ~ 
other methods to prevent. the sale. ™ 
Rev.St.1925, arts. 6939, 6965, 7402 et 
seq.—Childets v. Johnson, 143 S.W.2d 


Tex.Civ.App. A person purchasing or 
accepting mortgage on realty from 
another cannot claim benefit of. “es- 
toppel” as against third person failing 
to disclose his interest in property 
when sold or mortgaged, unless he per-, — 
formed duty to make inquiries as to’: — 
actual condition of title, thereto, but — 
such ‘general principle is ,inapplicable 
where there was not only nondisclosure 
by party sought to. be estopped, but 
positive acts by him tending to mislead _ 
party alleging estoppel—Owings vy. — 
Porter, 150 S.W.2d 141, error dismiss- 
ed, judgment correct. nae * 


§ 159 Pas ae 
Va. ‘The fact that children and their 
heirs made agreements for ekttehsiens: tin 
of time for payment of mother’s note, 17 
and did not protest trustee’s sale of | 
land under deed of trust securing such 
note, did not create an ‘“egstoppel” = 
against them from claiming under 
deeds from mother, where extension  — 
agreements did not purport to enlarge 
security of the deed of trust.—Heath vy. — 
Valentine, 15 S.H.2d 98, 177 Va. 7381. 


§ 163 et 
Cal.App. Where detendant, both be> 
fore and after the leasing of a market 
to defendant under agreement between  __ 
defendant and third parties whereby de- 
fendant was to sublease vegetable de-.— 
partment to plaintiff for two years at an ~ 
agreed monthly rental, led plaintiff to 


Mitt 
bi 


believe that defendant would give plain- 
tiff a sublease in accordance with agree- 
ment, and defendant. permitted: plaintiff 4 
to occupy premises at agreed rental for 
approximately one year and accepted — 


stipulated rental each month without 
notice to plaintiff that defendant in- ~~ 
tended to repudiate agreement, and — 
plaintiff expended large sums of money oe 
in improvement ‘of business, defendant 

was “estopped” from denying that he | 
had agreed to sublease to plaintiff, 


Code Civ.Proc. § 1962, subd. 3—Galli © ~ 
vy. Schlobohm, 112 P.2d 905. , ee hi, 
Cal.App. Where landlord did not — 


promise to grant option to extend a = 
lease to her business manager for sub- 
leasing, upon a condition that the — 


Sere te 


stituted after long delay, 


40) 


td Pek i 
employ 


e certain estimates, — 
dministrator was not — 


lor 
estopped” to deny validity of the 
i -after the landlord’s death al- 


Kent, 116 P.2d 137. A 
: Iowa. As respects establishment of 
permanent easement in driveway, fact 
that plaintiff did not protest against 
- reconstruction of workshop into garage 
and building of connecting driveway 
by plaintiff was not sufficient to con- 
stitute an “estoppel’.—Gerdts v. Mul- 
ford, 298 N.W. 873, 230 Iowa 647. 
- Pa.Com.Pi. Where plaintiff does not 
show any statement or promise made 
by defendant’ upon which he relied 
-- when expending his money to place his 
pipe line over defendant’s property, the 
defendant has not estopped himself 
_ from denying the existence of the ease- 
a aes v. Wilkin, 3 Monroe L. 


Pay R230. 
i Tex.Civ.App. Where Railroad Com- 
_ mission granted defendant a permit to 
- . drill offset well on defendant’s land 
- - ‘as exception to spacing rule 37 to 
prevent confiscation after commission 
had previously granted a permit to 
_ third party who owned adjoining lease- 
hold, and plaintiff, which owned a 
leasehold, adjoining defendant’s land, 
promptly filed suit to ‘set aside both 
--permits, and suits were pending and 
* known to defendant when defendant 
began to drill well under his permit, 
and permit granted to third party was 
: properly set aside by trial court, plain- 
tiff was not “estopped” from maintain- 
ing suit to set aside defendant’s per- 
 mit.—Gulf Oil Corporation v. Smith, 
145 S.W.2d 280, error refused. 
Wash. Where owner of lower tract 
of land had completed construction of 
dwelling house, equipped with water 
pipes and plumbing fixtures, before se- 
curing permission from the then owner 
of higher tract of land to pipe water 
from a spring on such higher land in 
‘order to increase the pressure in water 
“system for the dwelling house, such 
permission did not “estop” subsequent 
owners of higher tract of land from as- 
--serting a right to the water from the 
spring.—Rogers v. Cation, 115 P.2da 


; § 165 
Or. Where littoral owners knew that 
“purchaser of meander land on shore of 
navigable lake from State Land Board 
was constructing buildings thereon, 
and urged no objection thereto, littoral 
' owners were “estopped” from urging 
‘that purchaser be required to remove 
buildings on ground that they inter- 
fered with right of littoral owners to 
access to lake. Code 1930, § 60-312.— 
Darling v. Christensen, 109 P.2d 585. 
Tex.Civ.App. Where the state re- 
quired closing of portion of road as 
condition to acceptance of title to land 
on both sides of such portion for state 
park, owners of land abutting remain- 
der of road, who raised no objection 
. until two’ years after order for closing 
and eight months after erection of 
barricades, and until after $292,000 
had been spent on park, which was 
visited by 300,000 people annually, 
were “estopped” from compelling re- 
- opening of road. Vernon’s Ann.Ciy.St. 
3 2351, subds. 3, 6;/ art. 6081d, § 9; 
art. 6703; Vernon’s Ann.St.Const. art. 
11, § 2; art. 16, § 24.—Boyd v. Dillard, 
151 S.W.2d 847, error dismissed, judg- 
ment correct. 
5 § 170 


. ©.C.A.Kan. Whether assignee of oil 
and gas leases may maintain action, in- 
to impress 
trust on other leases held by defend- 
ants and require accounting for oil 
and gas produced from leased premises, 
must be determined by equitable prin- 
ciple of estoppel, not by applicable 
state statute of limitations.—Preston vy, 
Kaw Pipe Line Co., 113 F.2d 311. 

Equity does not concern itself with 
mere lapse of time before institution 
of action, but with inequity of per- 
mitting claim to be enforced after such 
time.—Preston v. Kaw Pipe Line Co., 
113.E.2d 311. 


sit, ‘ 

One may not sit idly by for any con- 
Siderable time, without asserting claim 
to property of highly speculative na- 
ture, to await outcome of others’ efforts 
to. develop and prove such 
and, when such efforts are successful, 
come in and claim fruits thereof.— 
Preston v. Kaw Pipe Line Co., 113 F. 
2d 311. 

One doing nothing to enforce his 
claim to oil and gas leases, assigned to 
him, for 14 years, during which orig- 
inal leases expired by their own limi- 
tations and other leases were given to 
other parties, who developed. leased 
premises and brought in production, 
was estopped to assert such claim, not- 
withstanding litigation claimed to have 
prevented him from carrying out agree- 
ment to drill well on leased premises, 
where there was no evidence that any- 
thing in such litigation prevented him 
from completing well or asserting his 
rights to leases in any court of com- 
petent . jurisdiction and. no litigation 
was pending during eight of such 14 
years.—Preston v. Kaw Pipe Line Co., 
113 F.2d 311. : 

Ark. Where insurer upon being noti- 
fied that claim made against insured 
for damages denied liability therefor 
under indemnity policy on ground that 
notice had not been given in time as 
required by policy’ and suggested in- 
sured handle matter in any way to 
best protect interest of insured, fail- 
ure of insured to reply to letters deny- 
ing liability did not ‘“estop” insured 
to deny in action on policy that insur- 
er was relieved from liability under 
policy, since insured was not required 
to do a vain thing.—American Fidelity 
& Casualty Co. v. Northeast Arkansas 
Bus Lines, 146 S.W.2d 165, ‘ 


Cal.App. A person may not withhold 
his claim, awaiting the outcome of an 
enterprise, and then, after a decided 
turn has taken place in his favor, 
assert his interest, especially where he 
has thus avoided the risks of the en- 
terprise.—Beck vy. Cagle, 115 P.2d 613. 

Fla. Where mortgagee, before tak- 
ing mortgage to uplands, knew that 
owner of uplands had purchased sub- 
merged lands in front of the uplands 
from the trustees of the internal im- 
provement fund, mortgagee was, after 
foreclosure of the mortgage and after 
having secured a master’s deed, “es- 
topped” to claim as a riparian owner. 
Comp.Gen.Laws 1927, § 1391.—Caples 
vy. Taliaferro, 197 So. 861. 


Fla. Where tax collector of county 
became incapacitated to perform the 
duties of that office, and ceased to per- 
form those duties for a period of near- 
ly three years without making claim to 
the office, and others under color of 
office, after receiving commissions from 
the Governor, performed those duties 
without objection from the tax collec- 
tor, and they were paid the legal fees 
accruing to the office, tax collector was 
“estopped”? from recovering in a court 
of equity a decree requiring county to 
pay him compensation for period dur- 
ing which he stood idly by.—Lafayette 
County v. Dees, 198 So. 694. 

Kan, Where mother and 
livered their 
January 10, 1920, and in subsequent 
years the son executed many other 
notes in renewal of the indebtedness, 
and an action was brought against the 
son on the last renewal note in 1937 
after the death of the mother, the son 
was “estopped”? to assert for the first 
time that he had made a payment of 
$1,000 on June 29, 1920, on the orig- 
inal note but that he had not been 
eredited with the payment, since the 
osition of the partnership was changed 

y the death of the mother and the 


son de- 


property, . 


note to partnership on: 


did not consent to that. dispos 
the fund. Act No. 6 of 1928, 
§ 8; Act No. 15: of 1934, 1 
§§ 14, 15; Act: No, 87 of 
—Dasnit v. Sinclair Refinin 
2d 259, 198 Lai. 9. > Pasnyy, 
N.J.Sup. -An assignee ~ accou 
who notified debtor of the assignmen 
after account was levied upoi : 


or.—Epstein) v. Sally Lee, 
2d :463,:125 NGL. 429), § 
-N.¥.Sur. Purchasers’. delay. 
4 claim to condemnation 
oO receiver appointed in sup 
mentary proceedings instituted against 
vendor by! executors of estate f ju t 
did . 


such delay.—In re Dunck 
NI¥S.20). 298070 209 ragga 


2 S875 i 
D.C.N.Y. ‘A party cannot 
sonable’ inquiry and then : 
that he Jacks. information which ( 
inquiry ‘would’ have disclosed -Ba 
65 
Saag sy 


on the theory that if he is g 
some negligence or lack of dilig 
he must’ take the consequences of 


to their injury.—Murfey,; Blos 
Co. -v. State ex. rel.. Fulton; 31. N. 
134, modified State ex rel. Squi 
Murfey, Blossom & Co., 2 N.B.2d. 
131,,Ohio St. 289. 7. : 


Tex.Civ.App. If, in transaction it- 
self, which is in dispute, a party | 
led another into belief of certain st 
of facts by conduct of culpable ne , 
gence calculated’ to have that resul 
and sueh culpable negligence has bee 
proximate ‘cause of leading,’ and | a 
led, the other to act by mistake upon — 
such belief to his’ prejudice, dared 
be heard afterward as against that 
other to show that state of facts -r 
ferred to did not exist—Burkhardt y. — 
Lieberman, 142 ~S.W.2d:» 288). ‘error — 
granted, bike ceieey 4 


= 


_ (8-176 Die Se: 
D.C.Ohio. ‘Under rule ‘that, . where 
one of two innocent persons Must suf- 
fer loss by fraud or misconduct of 
third person, the one who first reposes 
the confidence and commits the first — 
oversight must bear the loss, surety 
paying loss sustained by insurance 
company to’ which forgery bond was | 
executed and receiving from company 
an assignment of al! causes of action 
for loss arising out of insurance agent’s 
forgeries. of ‘signatures of policy- 
holders on policy loan applications and 
notes, and of names of payees on 
checks issued by company, was “es- 


b, wre — 7 tly 
topped” from demand payment of 
- loss from bank guaranteeing prior in- 
_-dorsements on checks, by virtue of fact 
that company was solely and wholly 
responsible for loss by reason of its 
ailure to detect forged signatures on 
oan applications and to compare signa- 
tures of payees on checks with genuine 


he wrong possible must bear the loss. 
—Hartford Accident’ & Indemnity Co. 
. Feilbach Co., 39 F.Supp. 740. 

e doctrine that, where one of two 
mocent’ persons must ‘suffer, he who 
nade the wrong possible must bear the 
ss, is inapplicable where there has 
mn a forgery.—Hartford Accident & 
demnity Co. v. Feilbach Co., 39 F. 


1L.App.' Where one of two innocent 
arties must suffer for the wrongdoing 

a third,’he who by his conduct en- 
ed the wrongdoer to accomplish’ the 
ust bear the loss. .Civ.Code, 


acting in fraud of holders, 
otes to trustee with request 
a nveyance, and. thereafter..the 
ortgage company borrowed money 
i lender which had no. knowledge 
ud, giving trust deed on real- 
security for the loan, the statute 
oviding that where one, of two in- 
ent persons must suffer by the act 
' third, he by whose negligence it 
pened must be the sufferer, was ap- 
e, Civ.Code, § 3543.—Phelps v. 
1erican- Mortg. Co., 104° P.2d 880: 
Cal.App. “Where one of two innocent 
ersons must suffer, the loss should 
borne by him whose acts made. the 
loss possible—Safeway Stores v. King 
Lumber Co., 113 .P.2d 483. 
al.App. Where an.owner deposits 
is’ property. with another and gives 
the depository such indicia: of owner- 
ship that a reasonable’ man dealing 
with such agent is reasonably Ied to 
elieve that the agent is the owner of 
uch property, and he parts with value 
in reliance thereon, the misplaced con- 
fidence is “negligence” within meaning 
f maxim that, where one of two inno- 
_ cent, persons must suffer by the act of 
a third, he by whose: negligence it 
happened must be the sufferer.—Bank 
P - of America Nat. Trust & Savings Ass’n 
_‘y. National Funding Corporation, 114 
Sf a 


“ 
rey 


: .App. Generally, payment by bank 
of a. check issued by depositor to an 
poster who wrongfully assumes the 


ositor no recourse against the bank 
or reimbursement on the ground that 
the named payee was not in reality the 
person he. represented. himself to. be, 
- primarily because as between two in- 
-mocent persons one whose act was cause 
of the loss should bear consequences, 
and also because check wags issued to 
person depositor intended and with 
whom he dealt, and proceeds were paid 


by the bank to such person.—Allan 
are Pontiac, Ine., v. First Nat. Bank 
of Shreveport, 2 So.2d 76. 


N.Y.Sup. It is a» maxim of the law 
of “estoppel” 


F 


that where one of. two 


innocent persons must suffer, he’ whose 


Buxbaum y. Assicurazioni Generali, 25 
N.Y.S.2d 357, 175 Mise. 785. : x 

Where sheriff, pursuant to directions 
to attach $51,046.80, made a levy as 
result of which he received a certificate 
from trust company reciting that it 
had a free balance of defendant of 
$4,296.33 on which levy of attachment 
was impressed, and about 10 days later 
sheriff received amended certificate .stat- 
ing that the.impress of the levy was on 
$55,000, any loss or injury occasioned 
by the error was not attributable to 
sheriff and, therefore, doctrine of “es- 
toppel” was inapplicable to limit 
amount of sheriff's poundage charges 
to original certificate instead of to 
amended certificate. Civil Practice Act. 
§§ 918, 921.—Buxbaum v. Assicurazioni 
venereal, 25 N.Y.S.2d 357,175 Mise. 


N.C. Where officer borrowing money 
to pay indebtedness to corporation for 
shares of its stock and to buy more 
of ‘its stock executed notes evidencing 
the loan, and unauthorizedly indorsed 
notes in name of: corporation, payee 
seeking to recover on the’ indorsement 
eould not rely on principle that where 
one of two persons must suffer by 
wrongful act of another, loss must fall 
upon the one who first reposed the 
confidence and made it possible for the 
loss to occur.—Brinson v. Mill Supply 
Goi; 14 Si°2d.'509,-219 NC 5.05. 

Ohio. Where merchandise consigned 
by wholesaler to grocery company un- 
der title retention agreement, was 
stored in warehouse, and negotiable 
warehouse receipts issued therefor were 
pledged by company as collateral se- 


‘curity for indebtedness to bank. which 


acting in good faith and in ignorance 
of the true state of affairs between 
wholesaler and company took posses- 
sion of merchandise under thé receipts, 
alleged fact that a fraud was ‘perpe- 
trated on wholesaler in that warehouse 
company was a creature of grocery 
company and was organized for pur- 
pose of obtaining loans on strength 
of a pledge of warehouse ' receipts, 
would not prevent bank from’ acquiring 
title superior to that of wholesaler, 
since consequences of grocery com- 
pany’s fraud would be required to fall 
on wholesaler as the one-who volun- 
tarily furnished company with means 
of such wrongdoing. Gen.Code, 
8360, 83861, 8497, 8508, 8505, 
Lippincott Distributing Co. vy. Peoples 
Commercial & Savings Bank, 30 N.H. 
2d 691, 137 Ohio St. 399, affirming 31 
N:H.2d 694, 66 Ohio App. 72, 


Ohio App. Where purchaser of au- 
tomobile gare trade-in automobile and 
check in full payment but left bill of 
sale with dealer to be recorded, subse- 
quently returned automobile to dealer 
for repair of defects, and stopped pay- 
ment on the check pending such re- 
pairs, rule that where one of two in- 
nocent persons must suffer, the one that 
puts it in wrongdoer’s power to work 
fraud must bear the loss, was. inap- 
plicable.—Schafstall v. Eastbourne Ga- 
rage, 80 N.B.2d 571, 65 Ohio App. 


Ohio App. “Agency by estoppel” is 
well recognized in the law and is al- 
lowed on the ground of negligence or 
fraud on the part of the principal, up- 
on the theory that, when one of two 
innocent persons must suffer loss, the 
loss should fall upon him whose con- 
duct brought about the situation.—Sin- 
clair Refining Co. yv. Lecrone Motor 
Transport Line, 34 N.H.2d 822. 


Pa. Where one of two innocent per- 
sons must suffer loss for the fraud of a 
third, the loss should fall on the one 
whose act facilitated it—Ervin v,. City 
of Pittsburgh, 14 A.2d 297, 339 Pa. 241, 

Pa.Com.Pl. Where one of two. inno- 
cent parties must face loss because of 
the action of a third party, the inno- 
cent party whose conduct has permitted 
the loss to occur must bear the loss.— 
Ambler Nat. Bank vy. Roessler, 57 
Montg, 129. 

Tex.Civ.App. Generally, where one of 
two innocent persons must. suffer by 
the misconduct of a third person, that 


act occasioned the loss must bear it.— _ 


.same trust deed did not actually receive 


W.2d 318 . Ts Bd sake 
Wash. Where one of two persons — 
must ‘suffer for wrongful act of a 
third, that one should suffer who left 
it in the power of the third person to 
do the wrong.—General Credit Corpora- 
tion y. Lee James, Inc., 111 P.2d 762. ~ 
Wash. When a loss must be borne 2 
by one of two innocent persons, it 
must fall upon the one who made the , 
loss possible.—Paulsell.v. Peters, 115 
P.2d 708. ‘ 
W.Va. As between persons equally 
innocent of wrongdoing, the one whose 
neglect, default or conduct was the we 
occasion of loss.must. bear its conse- — 
quences rather than the .other party 
who is guiltless of fraud, neglect or 
wrongdoing.—Jones v. Evans, 15 S.E. 


\ § 177 ny 
D.C.Ohio,, The mere giving of pos- _ 
session or control of property to anoth- x 
er does not ‘‘estop’?. owner from claim-  . — 
ing title as against third person who 
obtained transfer through wrongful act 
of possessor, and, to be estopped, own- 
er must have given wrongdoer indicia 
of _ownership.—Hartford Accident & — 
gademntiy, Co..v. Keilbach: Co., 89 FF. 

Supp. 740. PM Re 
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§ ea a 
D.C.Ohio. Where owner of stock cer- 
tificate turned it over for safekeeping to _ 
her son-in-law, a banker of good repu- 
tation, and payee of son-in-law’s note 2 
accepted certificate as. collateral with 
owner’s name, ‘Lillian .Feilbach’’, 
forged thereon, and with name of son-_ 
in-law’s.wife, “Vera Feilbach Gunckle”, 
also appearing. thereon, and accepted 2 
son-in-law’s ,explanation that such | 
names both represented son-in-law’s : 
wife and had been placed thereon by 
her, owner was not “estopped” from — 
claiming title as against payee—Hart- 
ford Accident & Indemnity Co. vy. Feil- x, 
bach Co., 39 F.Supp. 740. ty ip kr 
Cal.App. Where an owner. deposits 
his property with another and gives the 
depository such indicia. of ownership 
that a third person as a reasonable — 
man, dealing with such agent, is rea- 
sonably led to believe that the agent is ’ 
the owner of the. property, and the 
third person parts with value in reli- 
ance thereon, the third person will be 
protected, even though the true owner 
is guilty of no more than misplaced j 
confidence, Civ.Code, § 3543,—Phelps | 
v. American Mortg: Co., 104. P.2d 880. 
Where holders of notes secured by ; 
trust deed delivered their notes en- 
dorsed in blank to mortgage company 
for collection, and mortgage company, 
acting in fraud of holders, delivered — 
notes to trustee with request for a re- = 
conveyance, and mortgage company 
thereafter. borrowed money, giving — 
trust deed on realty as security, THE he 
holders of those notes were in no posi- 
tion to raise the point in actions to 
hold trust deed securing their notes 
valid and to foreclose the lien, that 
holders of other notes secured by the 


< Swit 


payment for their notes until after re-_ 
cordation of reconveyance to mortgage 
company,—Phelps y. American Mortg. — 
Co., 104 P.2d 880. bi 

Where holders of notes secured by 
trust deed delivered their notes en- © 
dorsed in blank to mortgage company 
for collection, and mortgage company, 
acting in fraud of holders, delivered 
notes to trustee with request for a 
reconveyance, and mortgage company — 
thereafter borrowed money, giving 
trust deed on realty as security, holders 
of notes were “estopped” from chal- 
lenging trustee’s reconveyance which | 
they, by their conduct, induced the © 
trustee to make.—Phelps y. American ; 
Mortg. Co., 104 P.2d 880. 

Cal.App, Where finance corporation, 
loaning money to automobile retailer 4 
in exchange for trust receipts reciting 
that retailer held automobiles previously _ 
obtained from wholesalers as trustee for 
such corporation, did not rely on any | 
act of wholesalers, but relied solely on Ae 


. 
tet 


q 


gave ret 
and did nothing to mislead corporation 
as to conditions under which retailer 
held such possession, wholesalers were 
not “estopped” to assert their title to 
_ automobiles in finance corporation’s ac- 
tion for conyersion thereof.—Metropol- 
-itan Finance Corporation of California 
RAV 
bok 


eS 


a 
: 
3 


ossession, without 
ions to verify such 


wholesalers merely 


retailer possession of automobiles 


Morf, 109 P.2d 969. 
Ptrsons intrusting another with mere 
possession of personalty do not hold 


~ him out as owner thereof, and hence 
hasaret. not 
_ thereto.—Metropolitan Finance Corpo- 
Baer of California v. Morf, 109 P.2d 


“ -App.D.C. Generally, a seller of chat-’ 
_ -tels’ can confer no better title than he 


“estopped” to assert title 


himself has, but if owner of chattel 


permits another, particularly a licensed 


dealer, to hold himself out to the world 


as owner of goods, to place them with 
‘Similar goods in a public showroom, 


and to offer them: for sale to the public, 
he' will-be “estopped” by his conduct 
from asserting ownership against a 


_ purchaser for value and without notice. 


—Associates' Discount Corporation v. 
Hardesty, 122 F.2d 18. 

IlL.App. Where finance company 
having title to automobile under con. 
ditional ‘sales contract was notified by 
letter from buyer that automobile was 
left at dealer’s salesroom to be sold 
and letter was received’ on day before 
or morning of day when automobile 
was sold; and finance company locat- 
ed in the same city as was the auto- 
mobile dealer made no effort to. re- 
possess the automobile and permitted 


it to be sold to defendant, who had 


no notice of secret lien of finance com- 
pany, finance company and _ its. as- 
signee were precluded under the Sales 
Act by their conduct from denying 


_dealer’s authority to sell automobile to 
_ defendant and. would be deemed to 


have consented to sale. Smith-Hurd 
Stats. c. 12144, § 23.—¥First Galesburg 
Nat. Bank & Trust Co. v. Reyelts, 29 
N.B.2d 119, 306 IllApp. 499. 

Ohio App. Where purchaser of auto- 
mobile gave trade-in automobile and 
check in full payment, but left bill of 
sale with dealer to be recorded, sub- 
sequently returned automobile to deal- 
er for repair of defects, and stopped 
payment on the check pending such 
repairs, the statute governing effect of 
transfers by Sellers continuing in pos- 
‘session was not applicable in determin- 
ing rights of finance company to which 
dealer attempted to mortgage the auto- 
mobile. Gen.Code, § 8405.—Schafstall 
vy. Eastbourne Garage, 30 N.H.2d 571, 
65 Ohio App. 481. 

Tenn.App. In determining right of 
seller of cows acquired by buyer by 
means of a forged check, to recover 
value of cows from packing company 
which took cows from buyer as a bona 
fide purchaser in due course of trade 
for value paid, seller was not ‘“negli- 
gent”? in taking check in payment, 


where such was the usual custom.— 


Cowan v. Thompson, 152 S.W.2d 1036. 

-Tex.Civ.App. ‘The mere entrusting of 
chattels to. another, either as agent, 
bailee or otherwise, is not sufficient to 
warrant an assumption that person in 
possession is owner or has authority 
to make. disposition—Dunagan vy. Grif- 
fin, 151 S.W.2d 250, error dismissed. 
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Cal.App. Where an owner deposits 
his property with another and gives 
the depository such indicia of owner- 
ship that a third person as a reason- 
able man, dealing with such agent, is 
reasonably led to believe that the agent 
is the owner of the property, and the 
third person parts: with value in re- 
liance thereon, the third person will be 
protected, even though the true owner 
is guilty of no more than misplaced 
eonfidence. Civ.Code, § 3543.—Phelps 
vy. American Mortg. Co., 104 P.2d. 880. 

Where holders of notes secured by 
trust deed -delivered their notes en- 
dorsed in blank to mortgage company 
for collection, and mortgage company, 


acting in fraud of holders, delivered 
oe 


(UES 
thereafter bo ing 
trust deed on realty as security, the f 


and mortgage company 


notes | 
conveyan nd ‘tgage — Any 
rrowed money, giving 


holders of those notes were in no posi- 
tion to raise the point, in actions to 
hold trust deed securing their notes 
valid and to foreclose the lien, that 
holders of other notes secured by the. 
same trust deed did not actually re- 
ceive payment for their notes until aft- 
er recordation of reconveyance to mort- 
gage company.—Phelps v. American 
Mortg. Co., 104 P.2d 880. 

Where holders of notes secured by 
trust deed delivered their notes en- 


“dorsed in blank to mortgage company 


for collection, and mortgage company, 
acting in fraud of holders, delivered 
notes to trustee with request for a re- 
conveyance, and mortgage. company 
thereafter borrowed money, giving 
trust deed on realty as security, hold- 
ers of notes were ‘“‘estopped’’ from chal- 
lenging trustee’s reconveyance which 
they, by their conduct, induced the 
trustee to make.—Phelps y. American 
Mortg. Co., 104 P.2d.880. 

Cal.App. Where finance- corporation, 
loaning money to automobile retailer 
in exchange for trust receipts reciting 
that retailer held automobiles previous- 
ly obtained from wholesalers as trustee 
for such corporation, did not rely on 
any act of wholesalers, but relied sole- 
ly on retailer’s representation that he 
had automobiles in his possession, 
without taking any precautions to ver- 
ify such statement, while wholesalers 
merely gave retailer possession of au- 
tomobiles and did nothing to mislead 
corporation as to conditions under 
which retailer held such possession, 
wholesalers were not ‘‘estopped” to as- 
sert their title to automobiles in finance 
corporation’s action for conversion 
thereof.—Metropolitan Finance Corpo- 
ree of California v. Morf, 109 P.2d 

Cal.App, An innocent purchaser for 
value of automobile, executing a condi- 
tional sales contract to seller who as- 
signed contract to innocent bank loan- 
ing money to purchaser, and such 
bank, were not “negligent”? in not: in- 
vestigating records of Motor Vehicle 
Department to determine state of’ title 
of automobile, or in relying on indicia 
of ownership with which persons 
claiming interest in automobile clothed 
seller, and persons claiming such inter- 
est were ‘estopped’, by virtue of hay- 
ing clothed seller with indicia of own- 
ership, from asserting such interest 
against bank.—Bank of America Nat. 
Trust & Savings Ass’n v.. National 
Funding Corporation, 114 P.2d 49. 

Where true owner holds out another, 
or allows him to appear as owner of, 
or as having full power of disposition 
over property, innocent third parties 
who are thus led into dealing with 
such apparent owner will be protected, 
and their rights in such cases, do not 
depend on actual title or authority of 
party with whom they deal directly, 
but are derived from—act of real owner, 
which precludes real owner from dis- 
puting as against third parties, exist- 
ence of title or power which through 
negligence, or mistaken confidence, 
real owner caused or allowed to. ap- 
pear to be vested in party making 
conveyance.—Bank of America Nat. 
Trust & Savings Ass’n vv. National 
Funding Corporation, 114 P.2d 49. 

Mo. Where holders. in. due. course, 
on default in interest payments, placed 
principal note and interest notes se- 
eured by deed of trust in hands of 
trustee who foreclosed and bid in prop- 
erty for holders to whom. he executed 
trustee’s deed, and trustee . without 
knowledge of the holders pledged prin- 
cipal. and interest notes to secure an 
indebtedness of corporation of which 
he was president, holders by clothing 
trustee with indicia of ownership made 
it possible for him to pledge the notes 
and pledgee acquired title unless it had 
actual knowledge of defect in the trus- 
tee’s title, or acted in bad faith.—Tower 
Grove Bank & Trust Co. y. Duing, 144° 
S.W.2d 69. 

Pa.Orph. One who has conferred up- 
on another all the indicia of ownership 


yt Lr ad 


operty, is stoppe 


to it as against a third per 


in good faith purchased i 


is void as against purchasers fr 
conditional vendee for yalue int 
dinary course of business, under. 
the Conditional Sales Act of May 
1925, P.L. 603, 69 P.S. § 406,—At 
Automobile Finance Corporation — 
Greenberg, 39 D. & C, 539, | 2 

_ Where automobiles are-sold to a 

er under a “floor plan” arran ent, 
and one of the automobiles is sold by 
it under a bailment lease agreement, 


the dealer obtaining a certificate. 

for value, and the dealer a pr 
subsequently becomes bankrupt, and i 
against the receiver or trustee in ban 


tle for the vendee, subject to 5 
cumbrance except that of the bailn 
lease, which. is immediately igne 
the purchase price of the automo ; 
its own use instead of ‘applyin 0 
pay off the conditional sales p 1 qd. 
the bankruptcy . proceeding th nd 
tional vendor obtains a decree entitli 

it to POssennion of the, automobile 


ruptcy, and, thereafter, the bai 
lessee having’ defaulted, the. ho 
the bailment lease takes posses’ 
the automobile, the latter is en 
possession as against, the co 
vendor.—Atlas Automobile Finance Cor- — 
poration y. Greenberg, 39 D. & C: © 
Tex.Civ.App. One relying o 
gagor’s assignment of mortgaged : 
tor and trailer to mortgagee in purchas- ~ 
ing them from mortgagee and iv 
thereby should not be held li 
conversion thereof, but mortgago 
ing more at fault than such pu 
should bear loss.—Lang _v. 


145 S.W.2d 9465. 
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M., Will County, .v.. American, Surety — 
Co. of New York, 30 N.H.2d.513,:307 
Tl. App. 398, On aS (Re, oe 
La. Where plaintiffs’ . predeces 
sold, land. with reference to map (0 
subdivision showing streets forming 
part of subdivision, predecessor, iat) 
alive, would have been ‘estopped’ 
his conduct, not only as to his _ 
dees, but also as _to general p 
from, denying -public character of 2 
strip of land shown on map as. bein: 
a street, and ‘hence plaintiffs wer 
“estopped” from denying right, of 
which had acquired interest of pr 
cessor’s grantee, to open for public use. 
a street on land shown ‘as being a 
street by map.—Richard y. City of Nev 
Orleans; 197 ‘So. 594, 195 ‘ha. 898. >. 
Mo, Where plaintiffs brought sui 
quiet title to. lot, and defendants in — 
their answer claimed fee-simple title to 
the lot and prayed for decree vesting 
title in them, the plaintiffs had right 
to plead estoppel against the defend-_ 
ants’ claim, as against contention that 
“estoppel” was a weapon of defense — 
and not of offense,—Clark y, Ferguson, 
144 S.W.2d 116. Sap 
Ohio App. Where a representation rekee r, 
so general in its terms, or made under = 
such ,circumstances, as to indicat aia 
that it was intended to reach. and in-  — 
fluence third persons, or the community 
at large, the estoppel may be carried 
sufficiently f to protect every one — 


far 
who shall have innocently acted: upon 
or been goyerned by such representa-~ 
tion.—Rubbo v. Hughes Provision Co., ‘i 
86 N.B.2d 144, 67 Ohio App.~ 123," 


“affirmed 34 N.H.2d 202, 138 Ohio St 
ATOR et AB Na ick : 


'Tex.Civ.App. A party who makes 
epresentations to commercial agents 
relative to his business may be “es- 
topped” from denying such representa- 
tions to parties to whom such com- 
-_ munieations are made.—Thomas 


i Oe N.Y.App.Div. 


Vv. 
OA a Dry Goods Co., 151 S.W. 


2d 243. 
sie § 184 1 
- JiLApp. Where public official, — at 
end of his term, makes report showing 
that ‘he has on hand public funds for 
which he is bound to account, such 
report igs accepted and approved by 
proper authorities, and. oflicer report- 
ing is reelected or reappointed and ex- 
- ecutes new bond, he and sureties on 
such bond are estopped to say that 
such funds were not actually in his 
- hands.—Trustees of Schools of Town- 
ship 36 North, Range 10 Hast of Third 
ote. Ae Will County, v. American Sure- 
_ ty Co. of New York, 30 N.H.2d 513, 307 
PADD se SO8. 75 53 a 
La.App. One cannot be “estopped 
by the conduct of another who was 
without authority to bind the one 
 elaimed to be estopped.—Brownfield vy. 
outhern Amusement Co., 198 So. 670, 
annulled 198 So, 656, 196 La. 73. 
_ Miss. Where codefendant, who _ ob- 
tained note and deed of trust from 
mplainant as indemnity for code- 
fendant endorsing a note for complain- 
ant in favor of a bank, took possession 
of land covered by deed of trust under 
agreement to allow complainant $25, 
per month for land until debt to bank 


d collected. rents therefrom and in- 
duced a third party, who later went 
nto possession of land, to buy. land 
y telling third party that land be- 
nged to codefendant’s relative, com- 
dainant was not “estopped” from ob- 
ining accounting from codefendant 
for rents as a mortgagee in possession 
or in regard to payments, if any, 
made by codefendant on note to bank. 
_—Ravesies v. Martin, 199 So. 282. 

. N.M. Where, in settlement of over- 
apping claims, a landowner conveyed 
s interest in tract of land to adjoin- 
ing owner who represented in con- 
tract that she was full owner of ad- 
joining tract, and that she would se- 
ire a patent? of the’ land in. conflict 
1d sell it and divide proceeds equal- 
person executing quitclaim deed 


N.Y.Sup. A party to a contract con- 
taining a provision that it shall not be 
modified or changed except by a writ- 
ing signed by him may by conduct 
“estop” himself from enforcing the 
provision against a party who has 
~ aeted in reliance upon the conduct, 
and the act of an agent who possesses 
the power of the principal, or who has 
_been held out by the principal to pos- 
sess his power, in respect to the provi- 
sion alleged to have been altered or 
ehanged, may also “‘estop” his princi- 
pal.—Biloz vy. Tioga County Patrons’ 
Fire Relief Ass’n, 21 N.Y.S.2d 643, af- 
ar firmed 23 N.Y.8.2d 460. 
 Pex,Civ.App. A railroad’ engineer, 
who was not a party to agreement fix- 
ing seniority rights on merger of rail- 
roads and was not entitled to the bene- 
_ fits thereof, was not bound thereby, and 
- was not estopped from asserting his 
legal rights by any wrong construction 
of agreement by the parties thereto,— 
Fine v. Pratt, 150 S.W.2d 308. 


ihe 
i) 
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¥ ye 


tas ae § 185 
- .€.C,A.Fla, Estoppels which affect 


 decaent bind persons suing as repre- 


ie 


sentatives of decedent's estate.—Strick- 
a Jand y, Peters, 120 F.2d 53. 


186 
; Where predecessor. in 
title of owner took deed of fee subject 
_ to mortgage bearing interest at rate of 
6 per cent per annum and subsequently 
pa d interest thereon at that rate, own- 


Sy ‘ Oy 


was paid, and codefendant leased land- 
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Tex.Civ.App. Where attempted re- 
newal and extension of vendor’s lien 
notes by temporary administrator who 
was directed to bring suit on notes 
was yoid because of absence of express 
authority of temporary administrator 
to make extension, and ~did not toll 
running of statutes of limitations 
against notes, holders of judgment 
against grantee who assumed payment 
of notes were not “estopped’’ to deny 
invalidity of such éxtension on ground 
that grantee, having made such agree- 
ment, would be “estopped” to deny it. 
Vernon’s Ann.Civ.St. arts. 3373, 3379, 
3432a, 5520, 5522, 6627.—Richardson 
v. Hughes, 146 S.W.2d 255, error dis- 
missed, judgment correct. 

190 

Cal.App. ‘‘Estoppel’” is a species of 
waiver and where a public official may 
not waive a public right he cannot 
be estopped from asserting that right 
on the part of the general public.— 
Kline v. San Francisco Unified School 
Dist., 104 P.2d 661, hearing denied 105 
P.2d 362. 

Colo. The doctrine of “estoppel” can- 
not be invoked against any govern- 
mental agency acting in its public ca- 
pacity —Armstrong y. Driscoll Const. 
Co., 110 P.2d 651. 
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U.S.Cal. An officer or agency of the 
United States to whom no administra- 
tive authority has been delegated can- 
not “estop’ the United States even 
by an affirmative undertaking to waive 
or surrender a public right.—U. S. v. 
Stewart, 61 S.Ct. 102, reversing Stewart 
v. U. S8., 106 F.2d 405, reversing 24 F. 
Supp. 145, certiorari granted U. S. v. 
Stewart, 60 S.Ct. 711, 309 U.S. 647, 84 
L.Ed. 999. 

C.C.A.Cal. In suits brought by gov- 
ernment for protection of public rights, 
unauthorized conduct on behalf of its 
officers, or arrangements or agreements 
by officers not having the sanction of 
law, do not constitute a defense or give 
rise to an ‘“estoppel’.—U. S. v. Stew- 
gets 121 F.2d 705, modifying 29 F.Supp. 


C.C.A.N.Y. The United States can- 
not be deprived by waiver or estoppel 
of the benefit of a time limitation made 
a condition of a federal court’s juris- 
diction.—Bono v. U. S8., 118 F.2d 724. 

C.C.A.Okl. The defenses of estoppel, 
ratification, and laches do not apply 
to actions brought by the United States 
in its sovereign capacity where they 
would frustrate the purpose of its 
laws or thwart its publie policy.— 
American Surety Co. of New York y. 
U. S., 112 F.2d 903. 

Where acts of mining trustees and as- 
signments of lease of Indian coal 
lands were made ineffectual without 
approval of the Secretary of the In- 
terior by act of Congress and Sec- 
retary’s regulations, which have the 
force and effect of law, the defenses 
of estoppel, ratification, and laches 
could not be urged in an action by 
the United States to recover royal- 
ties due under lease, since to per- 
mit that prerequisite to validity to be 
rendered unnecessary by application of 
those defenses would thwart the public 
policy of the United States to afford 
protection to Indians with respect to 
leases of coal lands. Act of June 28, 
1898, 30 Stat. 495, 505; Act of March 
4, 1918, 37 Stat. 1007.—American Sure- 
ty Co. of New York v. U. S., 112 F. 
2d 903. 

The surety. on a bond executed by 
lessee of Indian coal lands could not, 
for purpose of claiming an alteration of 
its contract of suretyship resulting in 
its discharge, assert that mining trus- 
tees permitted lessee’s assignee to car- 
ry on operations under an assignment 
which did not have requisite approval 
of the Secretary of the Interior and, for 
purpose of avoiding ineffectiveness of 
assignment because of lack of such ap- 


34 F.Supp. 281. : 

D.C.N.Y. Where alien, in securing 
certificate of naturalization, falsely tes- 
tified that he had not been arrested for 


or conyicted of any crime, federal.goy- 


ernment was not ‘estopped’ from, ob- 
taining cancellation of certificate be- — 
cause of failure to act thereon for more 
than 14 years after certificate had been 
issued on theory that arrests and con- 


victions were matters of public record., — 


Naturalization Act, § 4(2, 4), 8 U.S.C.A. 


§§ 379, 380, 382.—U. S. v. Brass, 37. 
F.Supp. 698. te 
D.C.Or. Hstoppel or laches cannot 


run against the sovereign in relation 
to property rights.—U. 8. v...Warm- 
springs Irr. Dist., 38 F.Supp. 239.. 
Alaska. Where the Anchorage City 
Dock was built for use by a fleet of 
small boats plying on Cook Inlet, a | 
navigable arm of the Pacific Ocean, 
and use of the dock and a roadway 
leading from the dock to the city over 


the Alaska Railroad Terminal Reserve _ 


had been almost exclusively confined 
to use by that fleet, the government 
was not “estopped” from preventing 
a different use than the one it had con- 
sented to, even if it permitted such a 
different use occasionally.—Berger v. 
Ohlson, 9 Alaska 605. 


Ariz. Where it appeared that tax- 


payer placed goods on shelves and 
counters of co-operative’s salesroom to 
be sold by the co-operative mostly at 


es 


retail and by taxpayer at wholesale and _ 


co-operative neither purchased nor paid 
for the goods prior to their sale and 
delivery to consumer, order of State 
Tax Commission, made after hearing, 
assessing taxpayer an additional whole- 
sale tax on sales to the co-operative 


did not “estop” the Commission from 


determining that the co-operative was 
merely the taxpayer’s agent in selling 
the goods and that taxpayer was liable 
for retail tax, where no question was 
raised in the hearing as to whether 
the taxpayer should pay a wholesale 
tax or retail tax. Code 1939, § 73-1315. 
—State Tax Commission of Arizona y. 
Martin, 113 P.2d 640. ot 

Ark. The action of Commissioner of 


Revenues and previous commissioner in 


allowing one per cent. deduction for 
evaporation of gasoline during ship- 
ment of the gasoline into the state, 
would not “estop’”? the Commissioner 
from recovering gasoline taxes for that 
one per cent, deducted by wholesaler 
of gasoline, since the Commissioner’s 
erroneous construction of the law 
would not change the law. Laws 1939, 
Act 250.—Terminal Oil Co. vy. McCarroll, 
147 S.W.2d 352, 

Cal.App. The doctrine of estoppel. 
should not be lightly invoked where the 
state is involved.—Pacheco vy. Clark, 112 
P.2d 67, : A 

Cal.Super. Even if action brought by 
California Employment Commission, 
formerly Unemployment Reserves Com- 
mission, against an employer military 


~ school to recover contributions to un- 


employment fund for board and lodg- 
ing furnished certain employees re- 
quired to accept them for reasons of 
supervision and discipline of cadets, 
and who during meal and lodging pe- 
riods were on duty and subject to call, 
was inconsistent with rule of plaintiff’s 
pradeces ape directing that value of liy- 
ng quarters and meals furnished for 
convenience of employer should not be 
considered a part of wages, and to a 
subsequent interpretive opinion of the 
commission having same effect, the 
commission would not thereby be ‘es- 
topped”; there being no rule of stat- 
ute or Constitution preventing an ad- 
ministrative board from occupying in- 
consistent positions, and neither knowl- 


4 


~ 
D 


veo to neieatee. an “estop- 
Gen. Lay i) Act 8780d, §§ 37 

i seq., faa 45, 58 Californie Employ- 
ey ment Commission v. Black-Foxe Mili- 
tary Institute, 110 P.2d 729. y 
Colo. Under statute providing that 
~ applications for gasoline tax refunds 
must be made within 60 days after 
purchase, where corporate taxpayer did 
not make application for refund until 
approximately one year after purchase 
of gasoline, lack of managerial ability 
Hl on part of personnel of corporation in 
_lonking after its business after death 
Of three officers did not excuse failure 


(ce) 2.—Armstrong vy. Driscoll 
Const, Co. 110 P.2d 651, 
App.D. C. The United States may not 
be held to have waived any sovereign 
right or privilege unless plainly so pro- 
_ wvided.—Korman y. Federal Housing 
' Administrator, 113 F.2d 748. 
_ Idaho. The state was not “estopped” 
om questioning constitutionality of 
statute providing for payment of com- 
_ Pensation to speaker of house of rep- 
resentatives and lieutenant governor as 
president of senate for remaining in 
Boise, Idaho, in their official capacity 
a sufficient length of time to complete 
the unfinished business of the legisla- 
_ ture, since the state received no benefit 
om either the lieutenant governor or 
he speaker of the house by reason of 
the services rendered after the ses- 
sion adjourned excepting those benefits 
hich such officers were already re- 
uired to render to the state and for 
- which a compensation in entirety was 
fixed. Laws 1937, ¢. 167; Const. art. 
4, § 19.—State ex rel. Wright v. Gos- 
sett, 113,,P.2d ,415. 
- Iowa. Where child was taken into 
. adoptive parents’ home and treated as 
a daughter by the parents who did not 
comply with statute relating to adop- 
tion, and it was conceded that in so 
far as adoptive parents were concerned 
an “adoption by estoppel” was created, 
the state was not in such a privity 
with the adoptive parents as to be 
bound by the estoppel against them, 
go as to entitle the child to the exemp- 
tion and rate of inheritance tax of a 
legally adopted child, in computing in- 
 heritance tax on property passing to 
child under will of one of the parents. 


Code 1939, §§ 7212.1, 7313.—Wooster 
av eTowa State Tax Commission, 298 N. 
Wz 922, 230 Iowa 797. 


eb Tex.Civ.App. Where railroad com- 
Rai “mission entered order in 1934 denying 
_ application for a second oil well on 
— 8.28- -acre tract, and, in federal court 
action, commission sought to set aside 
- injunction restraining enforcement of 
a _ their order refusing permit on ground 
that such well would cause waste and 
--would. not: prevent confiscation, and no 
te “material change of conditions oceurred 
3 Sag thereafter, except such as were applica- 
: ble to field as a whole, commission was 
oe “estopped” from taking a position di- 
- ametrically opposed to that taken in 
federal court in a suit involving same 
land, and same _ parties, 
identical eapacity, as 
- were involved in federal court action. 
_—*Rev.St.1925, art. 4411.—Railroad Com- 
_ - amission: v. ‘Arkansas Fuel Oil Co., 148 
ss S.W.2d 895, error refused. 
§ “Wash. A’ state cannot be estopped 
ve “by unauthorized acts or representations 
7 


of state officers——State ex rel. Depart- 

ment of Finance, Budget and Business 
_ y. Thurston County, 108 P.2d 828. 

i W.Va. The fact that the superin- 
tendent of transportation for the road 
commission expressed his opinion by 
letter that certain certificate of con- 
venience and necessity granted by the 
road commission covered intrastate 
transportation would not create an “es- 
toppel” which would prevent an incon- 
sistent position, where the certificate 
without ambiguity did not cover in- 

Bcc Oa ag transportation, since the state 
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; ‘bunt Ibe: Gatsapoat S nerd 1925, G..) 17, ‘ 
-82.—Mewha v. Public 


Service Commis- 
sion of West Vizeiney Ca ‘S8.H.2d 868. 
19: 


D.C.Me. If a town in Maine was not 
originally permitted to own stock in a 
national bank, town could not ratify 
its acquisition © or take any action 
which by estoppel or otherwise would 
make it liable as an owner. Rev.St. 
Mell os0e e.rebers deel tei Sso 1 80 Oa. 
—Merrill v. Inhabitants’ of Town of 
Gray, WA F.Supp. 61. 

D.C.Md. A municipality is not ex- 
empt from doctrine of “estoppel” and 
may be bound by ‘acts of its officers 
if done within scope and in course of 
their authority.—Mutual Chemical Co. 
of America v. Mayor and City Council 
of Baltimore, 33 F.Supp. 881. 

Cal.App. An action, peetituted by the 
district attorney in county’s name un- 
der statute to recover from former 
county surveyor money paid under an 
invalid agreement, was not an action 
on an implied equitable contract for 
money had and received, and the doc- 
trine of “equitable estoppel” did not 
preclude the county from recovering. 
Pol.Code, § 4005b.—Marin County ‘Vv. 
Messner, 108 P.2d 74, subsequent opin- 
ion 102 Py20dsi31s 

Cal.App. Where teacher served two 
ears as principal and for two preced- 
ing years as “vice principal in charge” 
and for year preceding that as ‘‘teach- 
er in charge’, and each year the reso- 
lution of employment stated definitely 
the capacity in which teacher was em- 
ployed, sckool district was not “es- 
toppea’ from denying that teacher ac- 
quired tenure as permanent principal 
on ground that although she was not 
employed as principal for probation- 
ary period of three years as required 
by city charter, she performed all of 
the duties as such for five years, in:ad- 
dition to her regular duties as teacher, 
and was paid additional compensation 
therefor,—Constantine v. Board of Ed- 
ucation of City and County of San 
Francisco, 111 P.2d 698. 

Cal.App.. Action by county . under 
section of Political Code to recover from 
former county surveyor money paid un- 
der invalid agreement respecting rental 
of surveyor’s equipment was not an ac- 
tion on an implied equitable contract 
for money had and received, and doc- 
trine of “equitable estoppel’. did not 
preclude county from recovering. Pol. 
Code, §§ 920, 4005b.—Marin County v. 
Messner, 112 P.2d 731, prior opinion 
108 P.2d 74. 

Fla. A city, endeavoring to enforce 
ordinance by requiring payment. of at- 
torney’s license tax in amount fixed 
thereby, instead of smaller tax imposed 
by previous ordinance, claimed to have 
been repealed by later ordinance, is 
“estopped” to maintain criminal prose- 
eution of attorney for doing business 
without having procured license for 
smaller sum after Supreme Court: de- 
elared later ordinance invalid as re- 
quiring payment of exorbitant amount. 
—Smith v. Woodruff, 2 So.2d 583. 


Ga. A city was not “estopped” 
from enforcing a special assessment. 
against land purchased by city at a 
sale for general taxes and conveyed 
by a quitelaim deed which was silent 
concerning’ assessment, where city’s 
purchaser had actual knowledge of the 
assessment at the time of his purchase. 
Laws 1925, p. 1564, § 9; Code 1933, 5 
89-903, 92- 4408, ’92-4404,—Steele | v. 
City of Waycross, 10 S.H.2d 867, 190 
Ga. 816. 


Ti. App. Township school trustees, 
approving school treasurer’s report of 
amount of cash ‘and securities on hand 
at beginning of his last term of office, 
were not estopped to assert that sure- 
ty on treasurer’s bond, which expired 
and was replaced by new bond with 


different sureties on following day, 
should bear part of loss caused by 
treasurer’s misappropriation of school 


funds, where such previous surety did 


not change its position, do any act, 
or assume any duty in reliance on 
truth of report.—Trustees of Schools 


of Township 86 North, Range 10 Hast 
of’ Third P. M., Will County, y. Amer- 


ty on choot © Rteacuve hg 
bonds for loss fr rom treasure 
propriation of ‘school bi ob 
of false certificates, furnis 
by trustees, that they exai 
urer’s accounts and founc 
rect, where all but one of | 
executed and approved befor 
of. current certificates. 
Stats. ‘ce. 122 § 38. —Trustees 
of Township ‘36 North, Rang 
of Third P. M., Will Cou ty 
can Surety Co. ‘of New Yi 
513,307 NLApp.. 398. . | 
Iowa. Contract whereb 
officer agreed not to sue 
pag salary in considera on. 
igeicen compen 
, which 


Eagae. Code’ bint 
subd) 5.—Du Bois’ 
loosa, 294 NEW... 302. ee 

La. A municipal ds cpotHase 
enrich itself by receiving be 
a loan and retaining all of the’ 
tages gained thereby and 
note or contract: under wh 
received is void. Rey. Civcote 
1965.—Brock  v. : 
199 So. 133, 196 La. 318. 

Mo. Where’ city of St. out 
ed high school: training for ni 
children ‘residing in St, ee 
notwithstanding that there hei 
solidated high school dist: 
available to such children ofa WwW 


had no CRT Mead. negro. gh 
and could not invoke doctrine 
table “estoppel” and recover 
ty for tuition fees ‘of such 
dents, on theory that it 
randall, to permit ‘the 
to~ deny the ‘claim. :Rev. 
10489-10492, Mo.St.Ann. '§§~ 
ela 7187; Me St.Ani 


2d 878 

Neb. ‘couneg® was a 
from recovering from county treasu 
and the surety on\his’ bond » ye am 101 
of county funds which were lost.) 
banks became insolvent, on ground t! 
the banks were not legal: depositorie 
because of the fact that county boar aie 
exceeded. itS authority and 


the’ banks :as depositories ‘and. 
treasurer to. deposit « 4 
therein, nor did the conduct. of- the” 


county ‘board*’constitute | “‘constructi 
fraud.” /Comp.St.1929, §§ 77-2506, . 
2508 77-2513,—Garfield) Cc 
Pearl, 295 N.W. 820, re heost | 
Neb, No member of city co 
mayor, nor city attorney, each Hotes 
se arately as an individual, could bin 
city by a contractual obligation creata- 
ble only by official action of the 
council for architect’s fees, no 
any one: of them ratify: or ‘réinst 
contract between city and architect 
er it became void, or “estop”” th 
from denying the validity of’ the voi 
contract.—Helleberg v. City of Kearney, 
297% N.W. 672. 


N.J.TaxApp. In assessing property 
of stock insurance company under stat- . 
ute dealing with taxation of stock in- 
surance’ companies, city was not “es- — 
topped” from urging the assessment of 
company’s capital and surplus AS 
true value, as required by statute, by 
mere reason of city’s under- aagcseuiens Woe 
of one, of the constituents thereof, - , 
the administration of a’ separate Dae pre 
distinet tax théreupon.  N.J.S.A. 54:4— wf 
22.—American ‘Ins. Co. v. City of New~ 
ark} 15 A.2d°119,-18 N.J-Mise. 5165. 

N.Y-Sup. Municipal authorities were. 
“estopped” from ‘asserting that, be- mG 
cause applicant for permit to use’ land 
as a parking space failed te ‘comply 
with existing regulations by obtaining 


tacit consent of city and no 
jection could have been raised 


_ city’s operation of transit 
ations, the corporation’s liability 
sonal injury action accruing pri- 
reement, would be deemed _ to 


yject-matter of the. contract. is 
res, illegal,or malum prohib- 
saxter v. Village of Manchester, 
H.2d- 672, 64 Ohio App, 220. _ 
A city; which-had exercised: the pow- 
ranted to it under the constitution 
act for its water supply pursu- 
t to-,an ordinance ,authorizing the 
ayor. and clerk to make .a,.contract 
h water company’ for. rental of 
and which received the 


t reason was invalid. Const, art. 18, 
4.— Baxter y. Village of Manchester, 
28 N.H.2d 672, 64, Ohio App. 220. 

kl, All persons dealing with offi- 
agents of counties are bound 


_the acts of such agents or 

--Im excess of their statutory or 
constitutional powers.—State ex rel. 
_Tharel v. Board of Com’rs of Creek 
‘County, 107; P.2d 542. . 


Pa. Where for more than: 24 years 
city of Pittsburgh acquiesced in. prac- 
tice of permitting its solicitors.to con- 
sent to. verdicts against ,it on settle- 
ments of. trespass suits, and- permitted 
solicitor: to certify verdicts to control- 
- ler for payment as being final and, ap- 
-proval ‘by council was never: required, 
and verdicts were purchased by inves- 
tors who took in good faith and paid 
_ full value, city was “‘estopped’’ to deny 
that solicitor was without authority to 
- compromise claims by consent verdicts, 
under principle that where one of two 
innocent. persons, must suffer loss for 
fraud of-a third, loss should fall. on 
one whose act facilitated it. 53 P.S. § 
8381 et -seq.; §§. 8851-8853, 9504, 9507. 
—Hryin vy. City of Pittsburgh, 14 A.2d 
$297, 3390:Pa. 241. F , 
 ..Tex.Civ.App, A, city: was not ‘‘es- 
Ss topped”. to enforce a valid zoning. or- 

dinance merely by failure of some of its 
officers to. enforee ordinance. on other 
Serger Bekert v. Jacobs, 142. S.W. 
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_Rex,Civ.App. An officer or employee 
of a city, not expressly so authorized, 
cannot bind or estop the city in matters 
_ placed exclusively within authority of 
the city commission, in absence of clear 
showing that conduct of subordinate 
. officer was so closely related to ex- 
ae rac will of the governing body as 
to constitute his act that of the com- 
mission itself.—Hallman y. City of Pam- 
pa, 147 S.W.2d 543, error refused, 


Tex.Civ.App. The negligence or 
fraudulent conduct of agent of munici- 
pal corporation, such as county, in con- 
nection with issuance of warrants 
thereby, will not bind corporation to 
any liability by way of “estoppel” or 
otherwise, if it receives no benefit from 
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ment correct. , oF 

A city, county or other municipal 
eorporation, issuing non-negotiable 
warrants, from whieh it has received 
no benefit or consideration of which 
has failed, cannot be “estopped” to as- 
sert such failure of consideration, 
fraud, or.invalidity of warrants and 
is under no implied obligation to pay 
them.—De Witt v. Kent County, 148 
S.W.2d 218, error dismissed, judgment 
correct. 

A county and officers thereof held 
not. “estopped” to assert breach of war- 
ranty and failure of consideration as 
defenses in actions on county warrauts, 
issued in part Payment for road ma- 
chinery, by recitais in order of coun- 
ty commissioners’ court for purchase 
of machinery and issuance of warrants 
that seller furnished machinery and 
that members of court inspected it and 
accepted it as satisfactory, nor by re- 
citals in warrants that. all conditions 
precedent to issuance thereof had been 
performed.—De Witt v. Kent County, 
148 S.W.2d 213, error dismissed, judg- 
ment correct. 

Tex.Civ.App. Although a municipali- 
ty which has entered into a contract 
that it could not lawfully make cannot 
be held liable for breach on ground of 
estoppel, city may be ‘estopped’ to 
deny validity of contract which it had 
authority to make but which was ex- 
ecuted by officer without authority and 
was entered into without required for- 
malities.—City of Houston yv. Finn, 149 
S.W.2d.1000. 

Tex.Civ.App. Where city accepts the 
benefits accruing to it under a contract 
entered into by an officer without au- 
thority or entered into without the 
formalities required by charter, city is 
bound to perform the obligations im- 
posed upon it by the contract.—City of 
Houston v./Finn, 149 S.W.2d 1000. 


Tex.Civ.App. That defendant city, 
which claimed land as against plain- 
tiffs by adverse possession and by an 


easement through dedication by plain- 
tiffs’ predecessor, sought to levy a pav- 
ing assessment against plaintiffs as to 
part of land after commencement of 
trespass to try title suit, although evi- 
dentiary on issues of adverse posses- 
sion and dedication, was not conclusive 
on either issue and did. not ‘“estop” 
city from. claiming land, especially 
where rights of parties had been fixed 
before attempted assessment.—Reynolds 
v. City of Alice, 150 S.W.2d 455. 


Utah, Where alley was conveyed by 
quitclaim deed in contravention of stat- 
ute, and abstract of title clearly showed 
that grantees understood that an alley 
had been dedicated by city plat, so that 
the grantees could not receive rights to 
the alley, and the consideration was 
small, and there was no evidence that 
the alley had been assessed against the 
grantees, or those subsequently holdin 
under them, and time element was short, 
city was not precluded by ‘estoppel in 
pais” from having title to the realty 
quieted in action against those holding 
under the grantees. Rev.St.1933, §§ 15- 
8-1, 15-8-8;. Laws 1899, ¢. Se a 1.— 
Tooele City v. Elkington, 116 P.2d 406. 

Wis. A city, agreeing to Public 
Service Commission’s proposed broad 
survey and investigation, which re- 
sulted in delay in determination of rate 
for furnishing of water to such city 
by another city, cannot claim estoppel 
of city furnishing water to claim any 
advantage through such delay on 
ground that it resulted from applica- 
tion by such city, St.1933, §§ 196.19 
(1), 196.20(2).—City of Milwaukee y. 
City of West Allis, Kee N.W. 625. 

1 


§ 

D.C.Fla. Where members of city 
commission of city of St. Petersburg, 
Florida, charged with duty of making 
contracts for the city, upon learning of 
promise of director of public utilities 
to owner of subdivision to return 
money advanced by owner for installa- 
tion, of water and gas mains, repudi- 
ated promise of director who was with- 
out power to make such promise, and 
there was no evidence that persons 
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transaction.—De Witt vy. Kent County, 
148 S.W.2d 213, error dismissed, judg- 


aving power to bin 
way recognized liabilit city 
for return of money, there was Il 
“estoppel” against city to deny liabil- — 
ity nor “ratification” of unauthorized 
acts of director.—Brownell y. City of 
St. Petersburg, 38 F.Supp. 1003. pee 

D.C.Md. -A municipality is not ex- 
empt from doctrine of “estoppel” and 
may be bound by acts of its officers if 
done within scope and in course of ~ 
their authority—Mutual Chemical Co.of 
America vy. Mayor and City Council of 


Baltimore, 33 F.Supp. 881. Trt 
Cal.App. In student’s action for in- 
juries sustained on. school grounds, 


school district was not estopped from 
raising the bar of the statute requiring 
the filing of verified claims within 90 
days after injury by action taken by 
district officials on a letter written by ) 
student’s mother advising district of © 
injury where the letter was not veri- — 
fied and did not fix any claim for 
damages since knowledge of the school 
district officials of injury did not dis- — 
pense with filing of claim. School 
Code, § 2.801, as amended by St.1937, 
p. 414.—Kline vy. San Francisco Uni- — 
fied School Dist., 104 P.2d 661, hearing 
denied 105 P.2d 362. i af 
Cal.App. That municipal officers 
have actual knowledge of facts out of 
which a claim for damages might arise 
does not ‘‘estop” municipality from set- _ 
ting up defense of failure to file claim 
nor relieve injured party from filing 
claim.—O’Brien v. City and County otf 
San Francisco, 116 P.2d 450. fuie e 
Conn. The fact of payment by re- 
tired police officer into police benefit — 
fund of percentage of his monthly pen- — 
sion and receipt thereof by officers in | 
charge of fund did not raise an “es- | 
toppel”’ in favor of surviving spouse of 
deceased police officer in her action for : 
a declaratory judgment as to her right _ 
to benefits from the aid fund, where the _ 
receipt of payments into fund was re- , 
quired by law and not voluntary act 
of officer, and the payment of benefits 
to spouse under circumstances would 
be contrary to express terms of city ~~ 
charter, because estoppel cannot be in- 
voked to compel a municipality or its 
officers to do an act expressly forbid- 
den by law. 21 Sp.Laws 1931, p. 439. 
—Heise vy. City of Hartford, 17 A.2d 8. 
127 Conn. 359. tat ay ; 
Conn. The Civil Service Commission 
of Bridgeport by hearing an appeal 
from action of the director of main- ; 
tenance of the board of education in 
removing plaintiff from- position of 
janitor was not “estopped” from deny- 
ing that plaintiff was a permanent ap- — 2 
pointee. 22 Sp. Acts 1935, pp. 262, — 
267, 270, §§ 3, 12, 24—Howe v. Civil — 
Service Commission of City of Bridge- _ 
port, 20 A.2d 397, 128 Conn. 35. 
Del.Ch. There could be no “estoppel” 
to enforce building ordinance requir- 
ing set-back of 10 feet in absence of 
clear showing of prejudice from acts — 
of municipal commissioners. 41 Del. 
Laws, ¢c. 161.—Papaioanu: v.:Commis- 
sioners of Rehoboth, 20 A.2d 447... 
Il.App. Where public official, at end 
of his term, makes report, showing that — 
he has on hand public funds for which i 
he is bound to account, such report is 
accepted and approved by proper au- 
thorities, and officer reporting is re- 
elected or reappointed and executes new __ 
bond, he and sureties on such bond 
are estopped to say that such funds 
were not actually in his hands.—Trus- 
tees of Schools of Township 86 North, _ 
Range 10 Hast of Third P. M., Will 
County, v. American Surety Co. of New — 
York, 30 N.E.2d 513, 307 Ill.App. 398. ; 


IlApp. School trustees owe school _ 
treasurer and sureties on his bond tod 
duty performance of which can be 
basis of estoppel in favor of sureties © 
on prior bond against trustees.—Trus- 
tees of Schools of Township, 36 North, _ 
Range 10 Bast of Third P. M., Will 
County, v. American Surety Co. of New _ 
York, 30 N.H.2d 518, 307 Ill.App. 398. 

Township school trustees’ statutory 
duty to examine school treasurer’s ac- | " 
counts is for benefit of general public, 
not treasurer and his prospective 
bondsmen, so that furnishing to such 
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express or 
right, but there is no absolute pre- 


upon the acts or conduct of 


ppt 
not estop trustees to as- 


Bone claim against - bondsmen for loss 


caused by treasurer’s misappropriation 
of school funds. Smith-Hurd. Stats. ce. 
22, § 38.—Trustees of Schools of 
Township 36 North, Range 10 East of 
Third P. M., Will County, v. Ameri- 
can Surety Co. of New York, 30 N.E.2d 
513, 307 IN.App., 398. 
Ky. In suit against mayor and city 


- council by former, police officer for in- 


_ junctive relief and for reinstatement to 
- police force, it was no answer to de- 
fense that plaintiff at. time of applica- 
tion was more than 50 years of age 
and. therefore ineligible, that council 
had appointed others who were over 50 


--years of age, since the fact that coun- 


cil had failed to observe the law in 
other instances would not redound to 
plaintiff's benefit by way of “estop- 
pel”, though the fact might be consid- 
ered. in support of a charge that his 
removal was capricious or arbitrary. 
Ky.St. § 3351a-2, subd., 3.—Callis. v. 


_ Brown, 142 S.W.2d 675, 283 Ky. 759. 


N.Y.Sup. Where deputy commission- 
er, in charge of district wherein realty 
was located, considered notice of pro- 
test, acted on it, and refused to re- 
duce assessment by city, Commission- 
er of Assessments of city was, “estop- 
ped” to complain because of the fact 
that, notice of protest was not under 
oath as provided by statute, and there 
was in effect a ‘‘waiver.” Loc.Law No. 
4t of 1938, p. 442, § 117 Application 

yee Co- op. Bakery Ass'n, 22 N, 
$ S. 2d 184, 174 Mise. 879. 
D.C.Md. 


§ 199 
“Hstoppel”’ is a shield for 
defense but not a weapon of attack, 
and it is a rule of evidence which pre- 
cludes a person from denying truth of 
some statement previously made by 
him, but it is not the basis of an af- 
firmative action.—U. S., to Use of No- 
land Co., v. Maryland Casualty Co., 38 
F.Supp. 479. 
_D.C.Pa. There may be a “waiver”, 
implied, of a contractual 


sumption of such waiver.—In re Zim- 


-merman, 35 F.Supp. 13. 


Ala. In its proper field, estoppel has 
a power of mastery over all other 
mee: oe parte City of Bessemer, 197 


So. 20. 


Ga.App. “Estoppel’ is not a substi- 
tute for reformation, and estoppel is 
negative and not creative. —Cutright: v. 
National Union Fire Ins. Co., 15 S.H.2d 
540. . 
even when pleaded, 


Mo. Estoppel, 


does not in itself give a cause of action, 


its purpose being to preserve rights 
already acquired and not to create new 
ones.—Brown v. Brown, 146 S.W.2d 


‘Tex.Civ.App. The effect of ‘‘estop- 
pel” is. to preclude a party from as- 


—6653. 


serting a right which he otherwise 


might. assert, or from proving facts 


which »‘he otherwise might prove, be- 


cause- some other person has_ relied 
the one 


go estopped.—Wilson v. Curry, 151 S. 


 W.2d 
correct. 


356, error dismissed, judgment 

Tex.Civ.App. A candidate for cffice 
of county judge could waive right to 
have county Democratic executive com- 
mittee’s decision require that nomina- 
tions for county office be by a ma- 
jority vote, and, by his acts, candidate 
could be “estopped” to contend that 
committee had not decided that nomi- 
nations should be by a majority vote.— 


Sartin vy. Hudson, 143 S.W.2d 817. 
§ 200 


Rees Since a person can never be di- 
vested of his title to property except 


in the manner prescribed by law, pleas 


of estoppel, ratification, and acquies- 
cence, based on long silence and inac- 
tion of her ancestor and of the plain- 
tiff in a suit to establish title to cer- 
tain’ land conveyed in part by plain- 
tiff’'s ancestor, could not prevail.— 
onelling v. Adair, 199 So. 782, 196 La. 
624. 


§$ 204 
C.C.A.I1]. Generally, to constitute an 


re 
misleading silence, the error must orig- 
inate in a statement of fact and not in 
an opinion or statement. of law, the 
person claiming benefit of — estoppel - 
must be ignorant of true facts, and 
such person must be adversely affected 
by the acts of the person against whom 
estoppel is claimed.—Uhlmann Grain 
Co. v. Fidelity & Peponit Co. of Mary- 
land, 116 F.2d 10 

C.C.A.Mich. The’ effect of an “es: 
toppel in pais” is to preyent the asser- 
tion of an unequivocal right, or pre- 
clude a good defense, and justice de- 
mands it should not be enforced unless 
substantiated in every particular,— 
Grand Trunk Western R. Co. v. H. W. 
Nelson Co., 116 F.2d 823, rehearing 
denied 118 F.2d 252. 

The concept of the doctrine of “es- 
toppel in pais” is fraud, actual or con- 
structive, on the part of the person 
sought to be estopped.—Grand Trunk 
Western R. Co. vy. H. W. Nelson Co., 
tae ea 823, rehearing denied 118 F, 


D.C.Pa. The “waiver” of a contrac; 
tual right must be a clear, unequivo- 
cal and decisive act of the party, show- 
ing such a purpose or act amounting 


to an “estoppel” on his part.—In re 
Zimmerman, 35 F.Supp. 13. 

Ariz, “Waiver”? means a yoluntary 
and intentional relinquishment of a 


known right, or such conduct as war- 
rants an inference of the relinquish- | 
ment.of such right.—Meason vy. Ralston 
Purina Co., 107 P.2d 224. 

Cal.App. Knowledge and intent are 
essential elements of ‘‘estoppel’’.—Mer- 
cer Casualty Co. v. Lewis, 108 P.2d 65, 
41 Cal.App. 2d 918. 

Conn. A ‘waiver’ requires the re- 
linquishment of a known right.—Stem-, 
pel vy. Middletown Trust Co., 15 A2d 
305, 127 Conn. 206. 


Conn. “Waiver” is a voluntary re- 
linquishment of a known right, and it 
involves the idea of assent and ‘‘as- 
sent” is an act of understanding which 
presupposes that the person to be af- 
fected has knowledge of his rights but 
does not wish to assert them, and in- 
tention to relinquish must appear but 
acts and conduct inconsistent with in- 
tention to assert a right are sufficient. 
—Temple v, City of New Britain, 15 
A.2d 318, 127 Conn. 170. . 

Fla. The doctrine of estoppel was 
administered by the courts. at com- 
mon law, and its proper application is 
not violative of, but is consistent with, 
the Constitution and statutes of Flor- 
ida.—Steen v, Scott, 198 So. 489. 

The doctrine of estoppel is a part of 
the common law in fofce in Florida, 
and it should be appropriately applied 
when the facts in a litigated case jus- 
tify it—Steen vy. Scott, 198 So. 489. 

“Estoppel’’ consists in words and ad- 
missions or conduct, acts, and. ac- 
quiescence, or all combined, causing 
another person to believe in the exist- 
ence of a certain state of things, in 
which the person so speaking, admit- 
ting, acting, and acquiescing does so 
willfully.. culpably, or negligently and 
by which such other person is or may 
be induced to act so as to change his 
own preyious Pesan paatousisic: 
Steen v. Scott, 198 So. 

Ga.App. The, doctrine aye “estoppel in 
pais’ proceeds wholly on. the theory 
that the party to be estopped has by 
his declarations or conduct misled an- 
other to his prejudice so. that it would 
be a fraud upon him to allow the true 
state of facts to be proved.—Garmon y. 
Davis, 12 S.H.2d 209, 63 Ga.App. 815. 

Til. App. “Waiver” is intentional re- 
linguishment of known right or such 
conduct as warrants inference of such 
relinguishment.—A-1 Cleaners & Dyers 
vy. American Mut. Liability Ins. Co. of 
Boston, 30 N.H.2d 87, 307 Ill.App. .64. 

Ti. App. “Hstoppel’” is an equitable 
doctrine which presupposes knowledge 
of illegal or unauthorized act, and is 
founded upon equitable considerations 
for the promotion of justice—Hlowe vy. 
Superior Fire Ins. Co., 30 N.H.2d. 953, 
307 Ill.App. 569. ' 


IllApp. Persons having no interest 


or wrongdoing, : 


property w 0 
Ueie ae it or. none they sive 
dends on wage claims flea by 
bankruptcy proceeding were 
topped” to claim. ownership . t 
action brought by them after. con 
ance of bankrupt’s. realty with 
tached personalty to them by ano er 
corporation, which acquired. -inte ests;.” a 
therein of persons to whom property 

was sold by master, under mortg: 
foreclosure decree and by trustee 
bankruptcy, as no act of plain 
at such times could affect title to 
aly as against mortgagee.— cen 

L. Arzt. Foundry Co., 31 N. 

308 Il. App. 251, : 

Minn. “Estoppel’ is’ based 01 \ 
of party éstopped.—Conner Ws 
well, 294 N.W. 650. 

Minn, To create an tgstop 3 
conduct of a party need not consist 
affirmative acts or. words, but may con 
sist of silence or a negative omissio 
act when it was his duty to speak 
act, and it is not necessary that 
facts must be actually kno 
party estopped, but it ig eno 
circumstances’ are such that i 
edge of the truth is necessarily imp) 
to him, and it is not necessary that » 
conduct be done we a fraudulent 


acted on by -the’ Other one put 
enough that the conduct was do 


have known that it was _ ne 
and probable that. it would. bat 
upon.—Froslee v. Sonju, 297 N 

Mo. To. constitute an ‘‘esto 
pais” there must concur an admi 
statement, or act inconsistent: wit 
claim afterwards asserted. ‘and sued 
action by the other party on the fai 
of such admission, statement, or ac 
and injury to the other party resultin 
from allowing the first party to con- 
tradict or repudiate such admission, ~ 
statement or act.—Brown B m4 
146): S:W.2d 553.0010 ¥ 

Mo. In ordinary instance: of 
uitable estoppel’, a party” is. barred 
from setting up claim because he has 
by word or deed or by silence 
honesty and fair dealing require 
to speak, made a representation, — 
tual or constructive, to adverse P 


position for 
Geatley, 147 S.W.2d 63 


N.Y.App. Div. The wat m ents 
of an “equitable estoppel” as related | 
the party Claiming the estoppel are Jacl 
of knowledge and of the means } 
knowledge of the’ truth as’ to the Faves! 
in question, reliance upon the conduc 
of the party estopped, and* action bas- 
ed thereon of such a character -as t 
change his position judici 


App: Diy. 240. ! +4 
Pa.Com.Pl. A’ waiver v the’ inten- 
tional relinguishment of some known 
right, or the abandonment ‘of some 
right which can be legally exercised 
City of ‘Harrisburg . v. Morrett, 
Dauph. 156. 


Pa.Orph. If one by- his acts, or si- 
lence, or neglect misleads another or in) 
any way affects a transaction whereby 
an innocent. person suffers | loss th 
blamable party must bear. it. t 
Grath’s Estate, 22 Hrie 290. 


S8.C.. One may not assert extopnell on 
the theory that he was: misled py cir-' 
cumstances of which he has no knowl. — 
edge.—Federal Land Bank of Colum- 
Hh v. Ledford, 9 S.H.2d 804, 194 S.C. 

4 oe iy Ae 

Tex.Civ.App. The term “estoppel” a” ns 
implies that one who by his deed or 
conduct has induced another to. eh in 
a particular manner will not |} per-, 
mitted to adopt an inconsistent teitude. Ns 
or course of conduct and thereby cause 
loss or injury, to such other <~Penning- — ? 
ton v. Pennington, 145 S.W.2d 688. # 

Tex.Civ.App. ‘‘HWstoppel” arises when — 
one by his acts intentionally or through 
culpable neglect induces another to be- . 
lieve certain. facts .to exist and such. 
other person rightfully relies upon the. 4 a 


YUE echla etal ra 


4 ekburn, 
147 S.W.2d 872, error refused. - 
To constitute an “estoppel” there 
must have been a false representation 
or concealment of material facts with 
knowledge of such facts and with in- 
tention that other party should act up- 
on the representation, and the other 
party must. have been ignorant of the 
truth of the matter and must have 
been induced to act upon the represen- 
_. tation.—Noxon v. Cockburn, 147 S.W. 
_ 2d 872, error refused. : 
mt BET AT Ap § 205. : 
tee Miss. Delivery of. checks by plain- 
- tiff to defendant with directions to ap- 
“ply the proceeds as a credit. on debt 
owed to defendant by third party, and 
plication of the proceeds by defend- 
_ accordingly, constituted a “waiv- 
of plaintiff's claim to and interest 
in the proceeds of the checks.—Virden 
_y. Staple Cotton Discount Corporation, 
198 So. 63. ee 


; § 
l...Where the parties have 
knowledge or opportunity of 
1owledge, or where facts are known 
qually to both or. both have equal 
means of ascertaining them, there can 
be no “estoppel.”—Uhimann Grain Co. 
V agity, & Deposit Co. of Maryland, 


( n purchaser’s action against 
sroker nd vendor for damages for al- 
leged fraudulent concealment with» re- 
ect to boundary line of land purchas- 
ed, no recovery could be had upon a 
claim of estoppel because. “estoppel’”’ 
8 available* only for protection, and 
t be used as a weapon of assault. 
Stanio v. Berner Lohne Co., 17 A.2d 
502,427 Conn. 431. 5 ' 
-App. One not misled by another’s 
nduct cannot claim. estoppel.—Trus- 
tees of Schools of Township, 36. North, 
Range 10 Hast of Third P. M., Will 
County, v. American Surety Co. of New 
0 N:H.2d 513, 307 Lll.App. 398. 
Minn. “Hstoppel” cannot be invoked 
one who knew the facts or was neg- 
peered ‘not knowing them.~Froslee v. 
Sonju, 297 N.W. 1. 
To create an “estoppel,” the conduct 
-a party need not consist of affirma- 
_ tive acts or words, but may. consist of 
silence, or a negative omission to act 
when it was his duty to speak or act, 
and itis not necessary that the facts 
must be actually known to the party 
estopped, but it is enough if the cir- 
_ cumstances are such that a knowledge 
of the truth is necessarily imputed to 
him, and it is not necessary that the 
nduct be done with a fraudulent in- 
mtion to deceive, or with an actual 
tention that such conduct will be act- 
ed, on by the: other party, but it, is 
- nough that,the conduct was done.un- 
der such circumstances that he, should 
have known that it was both natural 
and probable that it would be so acted 
_upon.—Froslee vy. Sonju, 297 N.W. 1. 
Unless the one sought to be es- 
topped had full knowledge of the facts 
at the time of the representation, con- 


} innocent mistake.—Froslee v. Sonju, 

ie, 297 N.W 

Oy In order to prove that plaintiff was 
aul “estopped”? from asserting ownership in 

realty, defendant in action to. determine 

title to realty, was required to show 
that she acted as an innocent purchaser 

aud that she relied on plaintiff's words 
° 


‘ Or conduet to her detriment.—Froslee 
a y. Sonju, 297 N.W. 1. 
? 4 J 


- Where facts were equally known to 
both parties,, or are facts which the 
one invoking estoppel ought, in the ex- 


ot a x 4 


- there can be no 
‘Sonju, 297 N.W. 1 


ercise of reasonable prudence, 
“estoppel”’.—E 
One cannot. invoke the doctrine of 
“estoppel” unless he was ignorant of 
the true situation when he acted, and 
he cannot claim ignorance when the. 
law charges him with knowledge. 
Froslee v. Sonju, 297 N.W. 1. 
N.Y.App.Div. It is the essence of 
“estoppel by conduct’? that the one 
asserting it must have been influenced 
to change his position in reliance upon 
the conduct of the one sought to be 
estopped.—_Wiedersum y. Atlantic Ce- 


ment Products, 25 N.Y.S.2d 496, 261 
App.Div. 305. 
N.Y.Sup. The doctrine of ‘‘estoppel” 


is not of unlimited application, but 
whether it is properly invocable de- 
pends on facts and circumstances of 
particular case as it arises—Buxbaum 
v. Assicurazioni Generali, 25 N.Y.S.2d 
357, 175 Mise. 785. 

N.Y.Sur. A life tenant was not “es- 
topped” from claiming that entire 
fund was ‘‘income”’ payable to the life 
tenant under a will where nobody in- 
volved in estate had been injured or 
would be injured or placed in a dif- 
ferent position than that which they 
occupied because of life tenant’s claim. 
—In re Meyer’s Will, 24 N.Y.S.2d 184, 

Wis. Where bank and its cashier 
converted owner’s bonds, neither own- 
er’s right to recover damages nor 
right of bond owner’s administrator 
to recover therefor could be impaired 
by “estoppel” operative against bond 
owner or administrator or bond own- 
er’s son as principal beneficiary under 
her will, where it did not appear that 
either bond owner or her son had any 
knowledge or notice of acts which 
constituted the conversion, or by which 
there was allegedly effected an ex- 
change of bonds for certain notes.— 
Gulbrandsen vy. Chaseburg State Bank, 
295 N.W. 729, 236 Wis. 391. 
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C.C.A.Mich. “Estoppel” does — not 
arise where the person accepting the 
benefits is entitled thereto, regardless 
of the questioned transaction.—Grand 
Trunk Western R. Co. v. H. W. Nelson 
Co., 116 F.2d 8238, rehearing denied 118 
H.2d 252) 

D.C.Cal. “Hstoppel” does not ordi- 
narily arise from acceptance of benefits 
induced by excusable neglect or ig- 
norance of the facts involved.—Bailey 
v. New England Mut. Life Ins. Co. of 
Boston, Mass., 35 F.Supp. 1007. 

D.C.Pa. Hstoppel of the grantee of a 
deed is of the nature of “equitable es- 
toppel” rather than technical ‘estop- 
pel by deed’, since the estoppel is not 
predicated primarily on execution of a 
formal written instrument which can- 
not ‘be denied or rebutted but rather 
on the inability of a person, in the 
eyes of the law, to acquiesce in and en- 
joy the benefits of a transaction and 
at the same time reject the accompany- 
ing burdens.—In re Solomon, 40 5 
Supp. 62. 


Ark. One cannot with knowledge of 
the facts accept the benefits of a trans- 
action without assuming its burdens, 
nor’ can one accept the benefits of a 
decree without admitting its legality.— 
Harris v. Thackery, 147 S.W.2d 355. 

Md. Where debenture. corporation 
was organized to refund mortgage com- 
pany’s bonds which were originally 
guaranteed by guarantor which agreed 
with debenture corporation that after 
repayment of amount borrowed by de- 
benture corporation all sums received 
by it in liquidation of assets should 
be used only for redemption of deben- 
tures as provided by agreement, for 
purchase of debentures at lowest price 
offered not exceeding par, and bond- 
holder accepted benefits from the adop- 
tion of refunding plan, bondholder 
was “estopped” from attacking pur- 
chase of debentures by the corporation 
at a price greater than liquidating 
value but less than par, on ground 
that price paid for debentures should 
not exceed liquidating value —National 
Union Mortg. Corporation vy. Potomac 
Consol. Debenture Corporation, 16 A. 
2d 866, 178 Md. 658. 


roslee Vs 


7 


which are precise and definite 
cepts benefits -therefrom, hi 


m 


topped” to attack any of the terms, 0 s 
poration v. Potomac Consol. Debenture ‘ 
Corporation, 16 A.2d 866, 178 Md. 658. — 


the plan.—National Union Mortg. 


Mo. 
on acceptance and retention of. 
fits from transaction, contract, instru- 
ment, regulation or statute by one who 
had knowledge or notice of facts and 
might have rejected or contested such 


“Wstoppel” is frequently based 


2d 6381. ! 
The general equity principle of “es- 
toppel” by acceptance’ and retention of 
benefits from transaction, contract, in- 
strument, regulation or statute must be 
applied to do equity and not in such 
manner as to violate principles of right 
and good conscience.—Rhodus yv. Geat- 
ley, 147 S.W.2d 6381. ; 
S.C. “Estoppel” cannot be claimed 
against a person when such person is 
charged with accepting benefits to 
which he is entitled irrespective of 


transaction on which the estoppel is — 
asserted.—Hubbard v. Beverly, 15 S.E. _ 


2d 740, 197 S.C. 476. 

Tex, Adoptive’ parents 
privies are “estopped” from asserting 
Invalidity of adoption proceedings or, 
at least, the status of adopted child 
when, by performance upon part of 
child, adoptive parents have received 
all benefits and privileges accruing 
from such performance and adoptive 
parents, by their representations, 
duced such performance under belief 
of existence of status of adopted child. 
Vernon’s Ann.Civ.St. art. 42.—Jones v. 
Guy, 143 S.W.2d 906, affirming Guy 
v. Jones, 132 S.W.2d 490. oth 

Tex.Ciy.App. Where owner stored 
wool with storage company, and, act- 


ing under Federal Agricultural Adjust- 


ment Act, pledged warehouse receipt as 
security for loan from bank, and stor- 
age company sold the wool and paid 
note from proceeds of sale, and, after 
deducting its charges, sent check for 
balance to owner, and owner at first 
attempted to return the check, claiming 


that storage company and bank were | 


not commission merchants or factors 
and could not sell the wool, but finally 
cashed the check, the owner was barred 


from recovery from the storage com- — 
pany and bank for conversion of the 


wool, since by cashing the check he 
“ratified”? the transaction, or the cash- 


ing of the check amounted to an “ac- 


cord and satisfaction”, Federal Agri- 


cultural Adjustment Act § 1 et seg., 7 
U.S.C.A. § 601 et seq.—DeShazo v. Wool 


Growers Central Storage Co., 153 S/W. 

2d 206, error granted. » Sok 
Utah. Where judgment debtor, pri- 

or to recovery of judgments by credi- 


tor, had contracted to buy land, from 


original owner, and after judgments 


were recovered debtor organized a cor- — 
poration and conveyed his interest in 
Jand to corporation, and creditor there- _ 
after acquired title to land and rights 
in contract of sale from original own- — 


er’s assignee, and assignee’s interest 
had consisted merely of a right to be 
paid under contract of sale, that as- 


signee accepted payments from corpo- 


bene- | 


benefits.—Rhodus v. Geatley, 147 S.W. 


and their 


in- 


ration did not bind assignee’s sue¢es- 


sors to a recognition of legality of or- 
ganization of corporation or “estop” 
ereditor from asserting right to be paid 
under contract of sale and a lien on 
land as part of debtor’s assets.—Niel- 
son v. Smith, 107 aan 158. Deait, 


C.C.A.La. Where it was lessees’ 
duty under gas leases to pay lessor 
each month for the gas 
bought from lessor in the previous 
month, the performance of that duty 
and the receipt by lessor of the check 


eould not of itself raise an “estoppel” — 


against lessor in absence of’ showing 
that lessor acted in a way misleading 


lessees to their detriment, nor could i, 


the transaction constitute a ‘settle- 
ment” 


of ‘accord and satisfaction’’ 


sy and a settlement of that controver-. 


they had 


or be the basis of any claim — 
in ab- 
sence of a real dispute going to the — 
point of a recognized active controver-— 


eee due! on royalties under 
; where plaintiffs. 


thousand feet of gas pursuant to 
their written agreement, they were 
bound by the agreement and could not 
- subsequently claim that they were en- 
titled to a higher price under the 


1s 


ay 7 kell, 117 F.2d 229. 
fe ie 


D.C.Pa ‘A person cannot claim un- 
der an instrument, such as a. deed, 
tr without confirming it and he must 


found his claim on the whole, and can- 
Dees not adopt that feature or operation 

- which makes in his favor 
same time repudiate or contradict an- 
_ other which is adverse to it:—In re Sol- 
omon, 40 F.Supp. 62. 

Ga.. The iacc thac defendants, after 
their. mother had agreed orally that 
' certain tract of land should be divided 
between. the defendants and plaintiffs, 
accepted from, their mother deeds by. 
which the mother conveyed the defend- 
ants’ shares to defendants, did not “es- 
— top” the defendants from thereafter 
claiming the whole tract which the 
mother subsequently | 
pee having executed contemplated 

deeds to the plaintiffs for their shares 
Ke of, ee tract.—Moore vy. Segars, 14 S.E. 
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Mo. =Rstoppel” is frequently based 
on acceptance and retention of bene- 
fits” from. transaction, contract, instru- 

ment, regulation or statute by one 

- who ‘had ‘knowledge or notice of facts 
and might have oe hada, or contested 
such benefits.—Rhodus v. Geatley, 147 
S.W.2a 681 

The general equity principle of “es- 
_toppel” by acceptance and retention 

_ of benefits from transaction, contract, 
instrument, regulation or statute must 
be applied to do equity and not in 
such manner as to violate principles of 

right and good conscience.—Rhodus v. 
Geatley, 147 S.W.2d. 621. 

Ok. “Where agent of insurance com- 
_ pany. was entitled, by written contract, 
to receive 5 per cent. of renewal pre- 
-miums paid in cash to company: by cer- 
tain polieyholders for a certain number 
of years, and in 1928 company’s bust- 
ness was transferred to. M.. Company 
which assumed contract with agent, 
and.in 1933. M. Company became insol- 
vent and Superintendent of Insurance 
sold its assets to G. Company wien 
_ began, in September, 1933, to pay agent 
2% per cent. of renewal premiums, and 
agent accepted such payments until 
1937, agent’s acceptance of reduced 
payments without protest was a ‘‘vol- 

_untary acceptance” of benefits of trans- 
action within statute and “estopped” 
agent from’ maintaining action against 
_G. Company to recover unpaid 21, per 


eent. 15  OklSt:Ann, § 75.—Generai 
American’ Life Ins. Co. v. Roach, 111 
'/p.24 185; General American Life Ins. 


/Cor vm Jacobs, 111 P.2d 188; General 
American: Life Ins. Co. v. Cantrell, 111 
‘P.2d' 190: 
 fenn.App. Ordinarily, . one cannot 
perform a contract and disaffirm it at 
the same time, and if he takes action 
cunfirming a contract he will not be 
heard to repudiate it later.—Union Nat. 
Bank v. Fox; 148 8.W.2d 381. 

y § 212 

Mo. Children of deceased fee-simple 
owner of land and her surviving hus- 
band, “to whom,’ as’ such —~ chil- 
dren’s natural guardian, insignificant 
hy amounts, allotted by judgment in his 
-—s partition suit as children’s shares of 
proceeds of partition sale to him, were 


paid while children’ were infants, 
. were not “estopped” by acceptance of 
such shares to assert invalidity of 


‘sale in action, brought by them after 

attaining majority, to try and deter- 

4 mine title to land. Mo.St.Ann. § 1520, 

: p. 1682.—Rhodus v. Geatley, 147 S.W. 
2d Gp ls 

In action to try and determine title 

to land, where there was no ‘evidence 

that ‘one plaintiff, who never cashed 


f 


action to ‘recover Bal 


had ac-~ 
conten royalty payments at 3 cents” 


_leases:—Union Producing Co. v. Dris-. 


and at the 


devised to them, 


14 Pas 
agreed that 


uch amount, and 
defendant “did not. plead or prove that 
sheriff was prejudiced by such plain- 
tiff’s retention of check, there was no 
basis for ‘‘estoppel” against him to as- 
sert invalidity of such sale. Mo.St. 
Ann, § 1520, p. 1682,.—Rhodus v. Geat- 
ley, 147 S.W.2d 631. 
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C.C.A.Mich. Before estoppel may be 
invoked to defeat an otherwise just 
claim, some inexcusable wrong that 
constituted direct motive or induced the 
outlay or purchase is necessary to give 
silence or acquiescence the force of an 
“estoppel in  pais.’—-Grand Trunk 
Western R. Co. v. H. W. Nelson Co., 
116 F.2d 8238, rehearing denied 118 F. 
20:92523 

C.C.A.N.C.. Where, after expiration 
of old contract between city and elec- 
tric company regarding electric cur- 
rent, and during deadlock ‘regarding 
terms to be included in new contract, 
company continued to bill city month- 
ly in accordance with rates prescribed 
by schedule on which old contract was 
based, and city continued to make pay- 
ments in accordance with bills so ren- 
dered, payments made without protest 
on month-to-month basis constituted 
as to each month an “election” to pay 
on basis of old schedule and a “waiver” 
as to that month of right to any con- 
tract under company’s new schedule 
eontaining lower rates.—City of High 
Point v. Duke Power Co., 120 F.2d 866, 
affirming 34 F.Supp. 339. 

D.C.Ill. Where parties interested ex- 
pressly agreed that a three-fourths 
majority of directors of a so-called 
Massachusetts trust might act on the 
eancellation of a patent license agree- 
ment, and proper action was. taken, 
any and all parties interested were 
“estopped” after seven years from con- 
tending that the. cancellation did not 
effectuate what the parties treated it 
as effectnating.—Activated Sludge v. 
eee Dist. of Chicago, 33 F.Supp. 


Ijl.App. Where trustee under trust 
deed securing bonds, which trust deed 
did not authorize trustee to bid in 
mortgaged property on behalf of un- 
paid bondholders, purchased property 
at foreclosure sale under a bid, the 
amount of which was credited on mort- 
gage indebtedness, and bondholders 
who did not deposit their bonds with 
trustee or authorize trustee to bid at 
*gsale in their behalf had knowledge re- 
specting sale and assented to order ap- 
proving sale and waited until time had 
elapsed within which trial court had 
jurisdiction to set order aside before 
demanding that trustee pay such bond- 
holders in cash their pro rata share of 
amount. of bid at sale, nondepositing 
bondholders were “estopped” from 
claiming that trustee should pay them 
yt cash their pro rata share of amount 
of bid.—Smietanka v. Myers, 35 N.H.2d 
514, 311 Ill.App. 91. 


Ky. One cannot consent to a nui- 
sance and then recover damages there- 
for, and such consent once given will 
be presumed to continue until with- 
‘drawn, or until objection to nuisance 
is made.—City of Frankfort v. Ballew, 
151 S,W.2d 10638, 287 Ky. 141. 

La. Doctrine of estoppel by laches 
is recognized by Louisiana courts.— 
Ziemer v. City of New Orleans, 197 So. 
754, 195 La. 1054. 

La. The action of ancestor, as a tu- 
tor' ad hoc, in approving partition by 
which land was allotted to another, did 
not create an ‘estoppel’ against asser- 
tion by heirs of ancestor of an interest 
in the land, particularly in absence of 
proof that ‘ancestor knew that he was 
dealing with property in which he per- 
sonally had an interest.—Little v. 
Barbe, 198 So. 368,195 La. 1071. 

Minn. To create an “estoppel,” the 
conduct of a party need not consist of 
affirmative acts or words, but may con- 
sist of silence or a negative omission 
to act when it was his duty to speak 


should con- 
the conduct be done with a fraudule 


‘remained silent with respect t 


e ‘actually. 


- party estopped, but it” oe eno fat 
circumstances are such that a ino) 


edge of the Rubies. necessarily i 
ed to him, and it is not necessary 


intention to deceive, or with an actua bi 
intention that such conduct will be act- — 
ed on by the other party, 
enough that the conduct was don Le fo 
der such circumstances that he should 

have known that it was both natural ; 
and probable that it would be so. ! 
he upon.—Froslee v. Sonju, 297" N 


“Mo. Where widow, on her husba 
death, promised intervenor that if 
tervenor continued-to take care, of ips 


est in realty but failed to comply with 
mandatory provisions of statutes. j 
reference to filing of such election and. 
its recordation, and widow then gave 
intervenor a quitclaim deed to wido 
supposed half interest, reserving 
estate, collateral heirs of deceased u 
band were not “estopped” in pa tithe 
action from denying that electi Ww: 

duly made by widow because plaintifts 


tion and assented to distelbibig 
one-half of the persapalty, 
Mo.St.Ann. §§ 318, 325, 32 7° 399 
202,,.212; 215 216,—Brown avon 
146 S.W.2d 553. 

Mo, ‘Phere is. no such thing 


made it his yee to speak “or: 
Delta Realty Co. v. Hunter, 152 
45. 

There can be no “ratification” 
toppel’. without knowledge, 
imputed, of the material facts 
part of the person claimed to. hay 
tied or to be estopped.—Delta — 
Co. vy. Hunter, 152\8.W.2d 45. 

Neb. The bar of the statute o: 
itations, acquiescence or laches 
be availed of to defeat a cont 
duty spe in absence of 4 


mean, 295 N.W. t 
Neb. Where a coihplainea tt see 
arrest a further invasion by 
fendant of the complainant’s 
the suit may not be defended on th 
ground that the complainant has p 
mitted or acquiesced in the defendant’ 
conduct,—Darnell v, City of Bro 
Bow, 299° N.W. 274. : 
N.¥.App. Div. Unsuccessful Ws} a) 
was “estopped” from claiming right 
object, to a condition set forth in sp 
fication giving Commissioner of St 
ards and Purchase right to make an 
award in case of a tie bid, after hav By 
acquiesced in the existence of sue 
condition by making its_ bid with 
protest. State Finance Law, § 
161, 164, 172, 174; § 163, subd 
Dictaphone Corporation vy. ‘O'Leary: 
N.Y.8.2d 352, 262 App.Div. 359. 


N.Y.Sup. One who fails to pro est 
when there is a duty or opportunity fa a 
speak is deemed to have acquiesce 
and will not be later heard to Sole 
Wineburgh v. Seeman Bros., 21 N. 
8.2d: 180. 


N.Y.Sur. Where agent, ‘authorized i pi 
take charge of insurance on realty | 
owned by deceased, terminated services — 
of insurance representatives of deceased, 
canceled fire policies at short rates caus- — 
ing substantial loss, and through a cor- 
poration dominated by him procured 
new insurance and insured property 
theretofore uninsured, and corporation 
received commissions, executor was Hote 
“estopped” from recovering commissions 
paid to corporation on ground that an 
officer of executor and its attorney at- 
tended meeting at which agent was — 
authorized to take charge of insurance, | 
in‘absence of proof of disclosure of any 
intention by agent to procure personal 
benefit thtoaein g placing of insurance.— 
In re: Browning’s Hstate, 22 N.Y.S.2d 
652, 175 Mise. 107. 

N.Y.City Ct. Employees who accept- 


5 a ee 


ed a lesser amount in wages than stip- 
Mated for in contract between employ- 
er and their union, allegedly pursuant 


tract, were not “estopped” from setting 
up terms of the original contract with 
' the union. Labor Law, § 700; Penal 
» Law § 962.—McNeill v. Hacker, 21 N. 
; Y.S.2d 482. 
‘ - Tex.Civ.App. Where relator, who _re- 
-eeived plurality of votes cast at first 
primary election, was present and ac- 
- quiesced in meeting’ of minority group 
of county Democratic executive commit- 
_tee prior to first primary and in which 
meeting committee decided‘ to require 
a majority vote to nominate candidates 
for county offices, and, as result of 
relator’s aets, respondent, who claimed 
to be Democratic nominee for county 
judge, was caused to engage in activi- 
‘ties to obtain votes at a second or run- 
off primary, relator was “estopped” 
from maintaining suit to restrain chair- 
man of county Democratic executive 
committee from certifying to county 
clerk respondent’s name as Democratic 
nominee for county judge. 
Ann.Civ.St. arts. 3106, 3108, 3116, 3117, 
-3125.—Sartin v. Hudson, 143 S.W.2d 


Nak 817. 
Relator, who claimed to be Demo- 
cratic nominee for office of county 
judge as result of receiving a plurality 
votes cast at first primary election, 
uld not acquiesce in acts of county 
Democratic executive committee and 
mittee’s chairman requiring a ma- 
jority vote to nominate candidates for 
county offices and speculate upon re- 
Its of a second primary, and, after 
being defeated at second primary, re- 
penatate the act of such primary and re- 
y upon result of first primary to main- 
tain suit against chairman to restrain 
him from certifying to county clerk 
the name of one other than relator as 
abeiitocratic nominee for office of coun- 
* judge. Vernon’s Ann.Ciy.St. arts. 
3106, 3108, 3116, 3117, 3125.—Sartin 
v. Hudson, 143 S.W.2d 817. 
Wis. “Ratification” implies on the 
part of the one against whom it is 
aimed knowledge of the material facts 
onnected with the matter allegedly 
-ratified—In re Cosgrove’s Will, 295 N, 
“W. 784, 236 Wis. 554,.132 A.L.R. 1514. 
Wis. In action for breaches of cove- 
ants of seizin, quiet enjoyment and 
title under warranty deed conveying 
nd under government patents because 
of resurvey and replatting by govern- 
ment and awarding of part of land to 
person other than grantee, grantor was 
- not “estopped” from objecting that al- 
- lotment made did not convey title, by 
a alleged participation in proceedings be- 
fore the Land Department, where, in 
ejectment suit by grantee against per- 
son in possession of land, court recited 
- that because of grantor’s failure to ap- 
pear and defend the proceedings in 
the General Land Office, grantee could 
ecover the expense of the latter pro- 
op ceeding, and it was not shown that 
such recital was incorrect.—Lakelands, 
Ine, v. Chippewa & Flambeau Im- 
een Co,, 295 NW. 919, 23% Wis: 


. § 223 
- Ark. Defendant claiming benefits 
under a contract was ‘‘estopped” from 
claiming that contract was void.—Pearl 
' City Packet Co. v. Thompson, 143 S.W. 
— 2d 14, 200 Ark. 1043. 


+ Ky. Defeated candidate for office of 
member of county board of education 
was not “estopped” from attacking 
- nominating petition of successful can- 
 didate becatise of failure to institute 
injunction proceeding to prevent suc- 
cessful candidate’s name from appear- 
ng on ballot. Ky.St.Supp.1940, § 
4399-25.—Bogie y. Hill, 151 S.W.2d 
765, 286 Ky, 732, 
Tex.Civ.App. Candidate for election 
as chairman of Democratic Executive 
Committee of city of Houston who par- 
ticipated in the election knowing that 
‘ballots provided no second nor third 
choice voting privileges was “estopped” 
from -using. the courts in an effort to 
require the holding of a new election 
— pv ballot providing opportunity’for vot- 
ers to vo e for first, second and third 


Mast 


ry & 
yy. 
iad 


to oral modification of the union con-. 


Vernon’s' 


choice candidates. 
150) sSgW-.2ds 293807 (. ye ete a xs ry 

Va. Where special commissioner. ap- 
pointed to make sale of defendants’. 
realty in suit to subject the realty to 
the payment of judgment debts, with - 
the consent of defendants, made a pri- 
vate sale of realty and, during negotia- 
tion of private sale, defendants arrang- 
ed to repurchase realty from one to 
whom. special commissioner sold it, 
and defendants accepted that part of 
proceeds of sale of. the realty remain- 
ing after payment of judgment debts 
and costs of suit, even if process was 
void, defendants were ‘estopped’ to 
challenge validity of proceedings.— 
Hiatt v. Tompkins, 10 S.H.2d 489. 

§ 224 

Ga. In suit by holder of junior se- 
curity deed attacking validity of judi- 
cial sale under which holder of: senior 
security deed acquired title and posses- 
sion, petition was not subject to de- 
murrer on ground that junior holder 
was barred by ‘laches’? and was ‘“‘es- 
topped” to maintain the, suit, though 
suit was instituted more than six years 
after senior. holder had sued debtors 
with intention of procuring sale of the 


- property, and after senior holder had 


resold the property to ahother, not- 
withstanding that deed of junior hold- 
er was 18 years old and was given to 
secure a debt 19 years past due, and 
that junior holder had entered into 
agreement under which senior holder 
was induced to advance money to dis- 
solve an existing loan. Code, 1933, § 
67-1501.—Hirsch y. Northwestern Mut. 
Lite Ins. Co., 13 S.E.2d 165, 191 Ga, 
524, 


S.C. Where record in condemnation 
proceeding’ showed that trial of condem- 
nation proceeded upon theory that coun- 
ty was acquiring the fee-simple title to 
land from commencement of proceeding 
in 1934 to the order overruling motion 
for new trial in October, 1938, and dur- 
ing all of that time landowner made no 
effort to enjoin the proceedings, or to 
raise question whether county acquired 
a fee-simple title, and heard the judge 
charge jury that county was acquiring 
fee-simple title, and Jandowner accepted 
verdict based upon that ruling, Jand- 
owner was “estopped” to question the 
fact that county. acquired a fee-simple 
title to the land. 38 St. at Large, p. 
299, § 7, and page 411 as amended by 
38 ) St.j at! Large, p. :1397,-,8).05,. Gode 
1932). §§..7280,. 7294, 7307, 7308, 7311, 
7368, 8454 to 8467.—Greenwood. County 
vy. Watkins, 12 §.0.2d 545, 196 \S.C..51. 

§.C. A husband who participated in 
settlement of wife’s action for her owne 
personal injuries, was not “estopped” 
from bringing an action against tort- 
feasor for consequential damages sus- 
tained by husband as result of wife’s 
injuries, since the two causes of action 
were separate and distinct, notwith- 
standing the release also included 
claims which were claims in the hus- 
band’s action, where the husband did 
nothing to lead the tort-feasor to be- 
lieve that it was making a_ settlement 
with him for the cause of action exist- 
ing in his. favor.—Cook y. Atlantic 
Const Line R, Co., 13 S.Hi2d.1, 196 S.C, 


§ 226 
Cal. A person, by his conduct, may. 
be “estopped” from relying, upon the 
defenses of laches and_ limitations.— 
Adams y. California. Mut. Building & 
Loan Asgs’n, 116 P.2d 75. 


Fla. In quo warranto proceeding by 
attorney general and property owners 
against municipality to determine fran- 
chise power of municipality to tax land 
where no municipal benefits accrued 
thereto, relators were not “estopped” 
from maintaining proceeding because 
title to some of land involved was based 
on titles acquired by foreclosure of tax 
certificates issued by municipality, since 
title could not be made an issue but 
question of municipal benefits was, par- 
amount issue to be determined, . Sp. 
Acts 1927, c. 13425, as amended by Sp. 
Acts 1933, ¢. 16688.—City. of South 
Miami y. State ex rel, Gibbs, 197 So. 
109, 148 Fla, 524, 

Ga.App. In dispossessory proceed- 


—Antoine vy. rews, 


gift from — 

fact that aft 
after witnessed a | from h 
to ihis mother, conveying the 
question, where defendant di 
the contents of the instrument 1 
signed as a witness.—Holton v. Mercer, 
Loe SeE. 20 253.09 aye amare rola 
The fact that son who claimed realty 
under a parol gift from his. mother, 
signed a bill of sale to the secretary — : 
of agriculture, containing a waiver by — 
his mother as owner of rent of certain 
lot; which included the realty in ques- 
tion, did not. “‘estop” the son,;as a mat~ 
ter:of law, from claiming the realty as 4 
against tax sale claimants; where he  — 


ee 


testified in explanation that he had 
been farming his mother’s portion of — 
the lot.—Holton y. Mercer, 15.S.H2d 9 © 
2 4 eae SPs ate 
Ill.App. The fact that persons pur- — ae 


chasing bankrupt corporation’s realty 
and attached personalty from-another — 
corporation, which acquired interests 
therein of persons to whom property 


foreclosure decree and by_ trustee in 
bankruptey, were informed over two H 
months before purehasing property — 
that third corporation had bought yee 
some of personalty from purchaser of — 
bankruptcy, receiver’s interest therein, — 
did not “estop” such persons to claim ap 
ownership thereof in subsequent ac- _ 
tion by them against such third corpo- 
ration, as such notice gave defendant 
no title and was unimportant in ab- ~ 
sence of contention by plaintiffs that — 
they were innocent purchasers.—Kenny 
vu. T. LU. Arzt; ‘Foundry Co.,' 31, N.E.2d, 
620, 308 Ill. App. 251. ry a ae Re eS to 
The fact that grantors in deed con- 
veying realty, with personalty. so at- 
tached to realty as to be part thereof, 
declined to warrant title to personalty, _ 
did not “estop” grantees to claim own- 
ership thereof in their subsequent ac- | 
tion against corporation which pur-_ re 
chased property from: previous owner’s — q 
bankruptcy receiver, as such refusal 
did not give defendant title to person- 
alty.—Kenny y. T. L. Arzt Foundry ; 
Co,,, 31° N.H.2d 620,308 TLApp. 251. 
Ill.App: The use by president of cor- 
poration of corporation’s stationery in 
cdrrying on president’s personal .busi- 
ness, would not ‘estop” the president — 
in garnishment proceeding by judg- 
ment creditor of corporation from 
claiming money owing to the president 
from garnishee, where corporation’s ate 
judgment creditor gave no credit to — 
corporation as result of the use by the 
president of the corporation’s station-— 
ery. Smith-Hurd Stats. ¢. 62, § 1 et 
seq.—Rothenberg v. Radtke Bros., 34 
N.E.2d 892, 310 Ill.App. 538.: pies 


Ky. A defendant, in action to quiet 
title, was not: “estopped” to claim title — 
to one of tracts involved from same — 
source as plaintiffs because of his in- 
sistence upon title through another’ — 
source,’ where there was. no showing — 
that plaintiffs were lulled into a sense — 
of security or changed their position by 
reason of ‘defendant’s act.—Warfield ~— 
Natural .Gas:Co..v: Ward, 149 SJWegd ~~ 
705 99.2 86) iKy 7311 og Ser Gr haere eos 

La. If in making a contract or ina 
course of dealing the title of one party 
or the other to the property involved — 
in the transaction: is recognized, and Va 
the dealing proceeds upon that basis, nm 
both parties are ordinarily ‘estopped’ 
to deny that title or to assert anything 
in derogation of it—Jackson y. United 
par Fobiie Service Co., 198 So. 633,:196 

Caclt é ta elas 

La. If in a particular transaction or 
course of dealing the. authority, ca- 
pacity, character, or status of’ one of 
the parties is recognized or asserted 
as one of the basic facts on which the — 
transaction proceeds, both parties are 
as a rule “estopped” to deny that the es 
one oceupied that position or sustained 
that character.—Jackson y. United Gas 
Public Service Co., 198, So,.633,.196.La, 


"Mich. The, wife of purchaser from. 


“ 


mortgagee which purchased property 


2 


u 3 
rtgagors after giv 
(9) of “estoppel” a 

rom | e’s previous ownership of 
property as one of grantees from mort- 
agors, where wife had no interest in 
roperty other than inchoate right of 
dower.—Shedd y. Krushinski, 298 N.W. 
490, 298 Mich. 160. 

-A purchaser from mortgagee and 
mortgagee were not ‘estopped’ from 
denying any obligation by reason of 
restrictive agreement imposed on prop- 
erty by mortgagors subsequent to exe- 
cution of mortgage under foreclosure 
of which purchaser and mortgagee 
claimed ownership, where no reciprocal 
negative easement. binding on mortga- 
gee or purchaser existed and restric- 


tion in*mortgagee’s contract with pur- 


chaser was. merely a personal cove- 
nant which could be enforced only by 
mortgagee.—Shedd v. Krushinski, 298 
N.W. 490, 298 Mich. 160. 

‘Mo.App. Parties who had agreed 
that $50 was a reasonable attorney’s 
fee to be paid their own attorney for 

_ taking deposition were not in position 
to urge that a like fee was not a rea- 
sonable one to pay attorneys for op- 
posing parties for like services in con- 
' nection with the same matter.—State 
ex rel. Johnson y. Weinberg, 151 S.W. 
20,1134. 97 
__N.Y.Sup. A party to a contract con- 
taining a provision that it shall not be 
modified or changed except by a.writ- 
ing signed by him may by conduct “es- 
_ top” himself from enforcing the provi- 
- sion against a party who has acted in 
reliance upon the conduct, and the act 
of an agent who possesses the power 


ane of the principal, or who has been held 


out by the principal to possess his 
power, in respect to the provision al- 
leged to have been altered or changed, 
may also “estop’ his principal.—Biloz 
y. Tioga County Patrons’ 


8.2d 460 
N.Y.Sup. Equity will not aid one 
who consciously invites the wrong of 


~ which he complains.—Meisner v. Meis- 


ner, 29 N.Y.8.2d, 342. 

_ Pa.Com.Pl. The allegation of a spe- 
cific ground of objection, of defense or 
‘of excuse for nonperformance of a con- 
tract operates as a. waiver of all oth- 
ers, and as an estoppel against setting 
up any other ground.—Peerless Roofing 
& Siding Corporation v. Bryson, 29 Del. 
448 


Tex.Civ.App. In action against con- 
- tractor .and surety on contractor’s bond 


to recover for labor and materials fur- 


nished by plaintiff and intervener to 
contractor in connection with — con- 
struction of a jailsunder contract be- 
tween contractor and a county, surety 
was not “estopped” from urging as a 


_. defense that intervener failed to file a 


claim. with county .clerk for material 
within 90 days after material was fur- 
nished because a check given intervener 
by contractor in payment of contrac- 
tor’s account would have been paid by 
bank if surety had not demanded that 
county deliver no further funds to bank 
in payment for work under contract. 
Vernon’s Ann.Ciy.St. art. 5160.—Trinity 
‘Universal Ins. Co. y. Woitaske, 148 S. 


W.2d 235, error dismissed, judgment 
correct. 
Wa. Evidence held not to establish 


“estoppel” ,against children and their 
heirs from claiming land by virtue of 
deeds from mother, as against holder 
of deed of trust executed by mother, 
jin absence of fraud, notwithstanding 
that ofie son signed mother’s note as 
‘ecomaker and allegedly represented to 
attorney, who had full opportunity to 
‘investigate title, that mother had com- 
plete ownership of the land.—Heath v. 
Valentine, 15 S.H.2d 98, 177 Va. 731. 
' § 227 
C.cC.A.Mo. Where landowner took 
voluntary nonsuit in action to enforce 
payment for flowage easement at prices 
offered in letters from United States 
army engineers, and subsequently filed 
another action in. which he abandoned 
position previously taken, and sought 
to recover for damages to land on 


ex Fire Relief 
- Ass’n, 21,N.Y.S.2d 643, affirmed 23 N.Y. 


ing that his waiver of remedy by_ en- 
forcement of the contract was. final. 
383 U.S.C.A. §§ 702a-702m.—Matthews V. 
US. ais. kad bos es ‘ 
Ala. The fact that employer insist- 
ed in workmen’s compensation case 
that injured workman was an inde- 
pendent contractor and not an em- 
ployee created no “estoppel” against 
employer’s assertion that such. work- 
man’s activities were within coverage 
of compensation policy, though em- 
ployer could not take an elective atti- 
tude as to coverage of the policy. Code 
1923, § 7534 et seq—Tuscaloosa Veneer 
Co. v, American Mut. Liability Ins./Co., 
199 So. 868, 240 Ala. 444. 

Cal.App. In lessor’s suit to rescind 
lease demising all space in hotel nec- 
essary to do restaurant business, to- 
gether with right to serve liquors, 
where lessee contended that instrument 
did not specifically restrict the use of 
the demised space, and in lessee’s suit 
to enjoin lessor from renting’ other 
space to be used in condueting a com- 
peting restaurant lessee alleged that 
she obtained the exclusive privilege of 
operating a restaurant in hotel, lessee 
was not maintaining inconsistent posi- 
tions, since, under lease, if restaurant 
was maintained lessee was to have ex- 
clusive right to conduct that kind of 
business which was not limited strictly 
to operation of a restaurant.—Keating 
v. Preston, 108 P.2d 479. 

App.D.C. Generally, a party who 
assumes a certain position in a legal 
proceeding and succeeds in maintain- 
ing that position may not thereafter, 
simply because his interests have 
changed, assume a contrary. position, 
particularly if it be to the prejudice 
of the party who has acquiesced in the 
position formerly taken by him, but 
each case must be decided upon its own 
‘particular facts.—Galt v. Phcenix In- 
demnity Co., 120 F.2d 723. 

The rule which prohibits a party 
who has assumed a certain position in 
a legal proceeding, and has succeeded 
in maintaining that position, from as- 
suming a contrary position simply be- 
cause his interests have changed, is not 
operative unless the parties are the 
same and the issues the same, and in 
addition the party urging the estoppel 
must show that he has done something, 
or omitted to do something, in reliance 
on the other party’s conduet by which 
he will be prejudiced if the facts are 
shown to be different from those upon 
which he relied.—Galt v. Phoenix In- 
demnity Co., 120 F.2d 723. 

Automobile occupant who sought and 
obtained recovery for injuries on the- 
ory that driver’s testimony of how acci- 
dent happened was false, was not. “‘es- 
topped” from relying on that. same 
testimony to show driver’s co-ropera- 
tion with liability insurer which later 
denied liability for lack of co-operation, 
particularly where insurer knew of in- 
consistencies in stories concerning acci- 
dent even before original trial, since 
where the parties have equal knowl- 
edge, or opportunity of knowledge, or 
where. facts are known equally to 
both or both have equal means of 
ascertaining them, there can be no 
“estoppel”’.—Galt v. Phoenix Indemnity 
Co., 120 F.2d 723. 

Ga.App. The mere fact that plaintiff 
in fi. fa. pointed out an automobile 
to the sheriff to be levied on. under 
his fi. fa. as the property of the de- 
fendant in fi. fa. did not “‘estop” plain- 
tiff from denying the title of defendant 
in another and subsequent proceeding 
to set the automobile aside as a home- 
stead exemption. Code 1933, § 51-101. 
—Garmon vy. Davis, 12 8.H.2d 209, 63 
Ga.App. 815, 

The levy of execution is not of itself 
a warranty that the defendant in fi. 
fa. has any valid title, and it is not 
even. an assertion concerning the na- 
ture or validity of the title of the prop- 
erty to be sold thereunder.—Garmon _v, 
Davis, 12 S.H.2d 209, 63 Ga.App. 815. 

Ga.App. Where execution was levied 
on automobile and was returned to 


landowner was “estopped” from deny- — 


fieri fa 
she 


had been paid, defendant was not “e 
topped” to contend subsequently th 
the execution,had been dormant, since ‘ 
the contention that the execution had 
been paid could not have prevent 
the plaintiff in execution or his trans 
feree from proceeding with the execu- 
footy ant y: Freeman, 16 S.H. 
' WiLApp. The fact that attorney fe 
persons purchasing realty, with at 
tached personalty, from corporati 
which acquired interests therein of per 
sons purchasing property from maste: 
under mortgage foreclosure decree an 
corporate mortgagor’s trustee in bank 
ruptcy sought to purchase certain fix- 
tures and equipment on premises over — 
two months before clients’ purchase, — 
did not “estop’ them from asserting 
ownership of such personalty in their — 
subsequent action against another cor- 
poration, claiming ownership the ; 
as purchaser from bankruptcy receiv- — 
er, as such attempt of attorney ve 
defendant no title to articles _in di 
pute—Kenny v. TT. . Arzt Foundry 
Co., 31 N.E.2d 620, 308 Ill.App. 251. 
Mass. Sons who. obtained quitclaim 
deed from daughters to farm which 
sons purchased at mortgage foreclosure 
sale were. “estopped” from asserting — 
that. daughters who signed deed lost 


kowski, 29 ' ie 
Mass. In malpractice action, w. 
course of trial after remark of pla 
tiff’s counsel. that he did not contend 
that light treatment given plaintiff by 
defendant for skin disease was i 
proper, but that exposure thereto 
too long, indicated that that was n¢ ; 
plaintiff's final position, defendant’s re- — 
quests showed that he did not under 
stand that plaintiff did not contend 
that it was negligent to prescribe such 
treatment, and trial judge also c¢ 
sidered that such point was open, 
plaintiff was not precluded from insist- 
ing on such contention and defendant — 
was not misled to his harm by such ~ 
remark.—Levenson vy. Ruble, 30 N.H.2d 
840, 307 Mass. 562, out 
_Mass. Petitioner, by bringing pet 
tion to compel the mayor of Fall River — 
to approve a contract involving mor 
than $500 for the furnishing of trans 
portation of school children, in effect | 
conceded that the contract required 
the mayor’s approval. G.L:(Ter.Ed.) 
c. 48, § 29, as amended by St.1938, c. 
378, § 10.—Eastern Massachusetts St. 
Ry. Co. v. Mayor of Fall River, 31 N. 
E.2d 543, 308 Mass, 232. ; 


Mo. In action to quiet title, plaintif—t — 
could not object to the correctness of — 
a survey which he introduced and of 
the correctness of which he offered evi- 

Pimnicecna) aby v. Backues, 144 S.W.2d 


Ohio App. Where guardian ad litem, — 
in motion to quash summons. and serv- — 
ice of summons, expressly stated that | 
he did not thereby intend to plead to ~ 
the merits, and the trial court, taking ~ 
the guardian ad litem at his word, — 
treated the motion as a motion to | 
quash service not constituting a plea — 
to the merits, the guardian ad litem 
was thereby “estopped” from claiming = 
that the judgment rendered on that — 
motion was a judgment on the mer- — 
its.—Hershner v. Deibig, 28 N.H.2d 784, 
64 Ohio App. 328. ; ; 

Pa.Super. Levying of execution up- — 
on realty as property of son against — 
whom creditor had judgment did not 
“estop” creditor from thereafter levy- 


“ing upon same realty as pro} erty. of “Warfield Natural Gas C 


_ mother against whom creditor obtained 
- judgment upon: note.—Greiner v. Bru- 
baker, 16 A.2d 689, 142 Pa.Super. 538. 
Ate Tex.Civ.App. Even though defend- 
ants in trespass to try title had in- 
: duced court in prior action, brought by 
a different plaintiff but involving same 
land, to exclude deed, defendants were 
not “estopped” from contending that 
_ deed was admissible.—Jones v. Lock- 
hart, 144 S.W.2d 426, error dismissed, 
judgment correct. 
 @ex.Civ.App. Generally, the party to 
one lawsuit who takes a particular po- 
sition by pleading, admission, or argu- 
ment, wherein a judgment is rendered 
his favor, is “estopped” from tak- 
g an inconsistent position in a subse- 
quent suit involving same parties and 
ame subject matter—Railroad Com- 
nission v. Arkansas Fuel Oil Co., 148 8S. 
-2d 895, error refused. 


ay 


a 
~*~ 
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Wash. In action to recover the 
amount of the enhanced value of land 
as result of labor and improvements 


by the plaintiff before lease executed 


aiden evidence of defendant concerning 
amages alleged to have been sus- 
tained by defendant because of alleged 
breaches of the lease by the plaintiff, 
nee defendant’s position was utterly 
consistent with the one that he took 
n the former suit, but properly admit- 
ted evidence of physical damage to 
the land though such evidence inciden- 
tally tended to establish breaches of 
as lease.—Hardgrove v. Bowman, 116 
P2336. 


A litigant will not be heard to say in 
e breath that. a contract is of no 
ce or effect, and in the next assert a 
i ht to recover on it.—Hardgrove_v. 
man, 116 P.2d 336. f 
_A litigant may not defeat his adver- 
ary’s cause on the theory that a con- 
tract was invalid and, in the same or a 
subsequent action, claim any rights un- 
8 . Pipaaa tty vy. Bowman, 116 P. 


iM An agreement cannot be treated as a 

n ty for one. purpose and as a bind- 
contract for another.—Hardgrove 
Bowman, 116 P.2d 336. 


is. Where defendant retained, a 
ber of Legislature as counsel, 
ely to obtain advantage of statute 
equiring adjournment of trial pend- 
ig adjournment of the Legislature, de- 
dant could not claim that it ever 
sired or later sought an early trial. 


¢.1939, § 256.18.—State ex rel. De- 
artment of Agriculture v. McCarthy, 
99 N.W. 58, 238 Wis. 258. 

raat “§ 229 
N.J. Mortgagors who instituted 


roceeding for determination of fair 
-yalue of mortgaged premises, wherein 
etermination of fair value did not 
take into consideration fact that there 
were tenants in possession, were “es- 
topped’ from setting up as a defense 
- jn action for deficiency that mort- 
Pig agees had not exhausted the security, 
' and that there was a defect in fore- 
closure suit because of failure to make 
tenants parties therein.—Hurbanis v. 
Schultz, 15 A.2d 886, 128 N.J.Eq. 215, 
reversing 6 A.2d 402, 126 N.J:Eq. 965. 
i MEAN} § 231 
Cal.App. Generally, one may be es- 
_ topped by an agreement or stipulation 
made in a judicial proceeding, especial- 
mu ly where stipulation has been acted 
-. upon and the adverse party would be 
injured if. it were not given effect.— 
Morrow y. Morrow, 105 P.2a 129. 
» A busband and wife in a divorce pro- 
ceeding, agreeing to an amount to be 
paid by the husband as support and 
maintenance, are “estopped” in a sub- 
sequent proceeding from denying the 
_ seope given by a divorce decree on the 
_. stipulation.—Morrow y.. Morrow, 105 


 P.2d 129. 
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Ky. One having or claiming title to 
and by purchasing or procuring an 
utstanding or adverse claim or title 
does not admit that it is paramount to 
that under which he holds and is not 
thereby “estopped’’ to deny its validity. 


. 


. 


149 S.W.2d 705, 286 Ky. 73. 
_N.Y.Sup. Where patron who intrust- 


ed personalty to checkroom operator 01 


was lead to believe that checkroom was 
operated by defendant and that he was 
intrusting his effects to the defendant, 
defendant’s claim that it did not op- 
erate or control the checkroom did not 


“justify dismissal of patron’s action for 


loss of personalty intrusted to check- 
room operator.—Grishman y, The Lin- 
coln, Ine., 28 N.¥.S.2d 488. _ ( 
Tex. A grantee of portion of mineral 
rights from~defendant in foreclosure 
suit who appeared in such suit as a 
defendant’s attorney could not say in 
trespass to try title against him that 
he ‘acted without authority.—Miller v. 
Dyess, 151 S.W.2d 186, reversing Dyess 


vy. Miller. 126 S.W.2d 588. 
.§ 248 
Cal.App. Ordinarily, estoppel must 


Do giataed or Buen vy. Rogers, 109. P.2d 


In spouses’ action to quiet. title to 
mining claims, where plaintiffs used 
brief form of complaint, answer. al- 
leged that defendants were entitled to 
possession under lease from plaintiffs, 
no amended complaint, alleging inva- 
lidity of lease, was filed, objection to 
introduction of lease in evidence was 
first made during trial, and subsequent- 
ly attention was. directly called to 
plaintiffs’ claim that lease was invalid 
on motion to strike out contract on 
grounds that premises were community 
property and that plaintiff wife did 
not join in execution of lease, defend- 
ants were not precluded from raising 
defense of estoppel to deny validity of 
lease because of failure to plead such 
defense. Civ.Code, § 172a,—Bush v. 
Rogers, 109 P.2da 379. ‘ 

Cal.App. In action by bank loaning 
money to buyer of automobile and tak- 
ing assignment of conditional sales 
contract from seller, against company. 
asserting title to automobile through 
seller, for declaratory relief and that 
bank be adjudged legal owner of: auto- 
mobile subject to rights of buyer un- 
der contract, bank need not plead es- 
toppel of company to deny that seller 
was clothed with indicia of ownership 
of automobile and therefore had ap- 
parent authority to transfer title to 
automobile, where company raised the 
issue inviting application of doctrine 
of estoppel.—Bank of America Nat. 
Trust & Savings Ass’n y. National 
Funding Corporation, 114 P.2d 49.— 

Mo.App. The defenses of ratification 
and estoppel must be pleaded by’ de- 
fendant where defendant expects to 
rely upon them as a basis for de- 
feating the plaintiff’s cause of action.— 
Longo v, John Hancock Mut, Life Ins. 
Co., 142 S.W.2d 871. 


Mont. Ordinarily, “estoppel” is a 
matter of defense which must be plead- 
ed, but if plaintiff's pleading discloses 
that he is “estopped’’, the question may 
be raised by demurrer.—Krueger v. 
Morris, 107 P.2d 142, : 


N.M. HEstoppel must be pleaded with 
articularity to be relied on.—Mosley v, 
fagnolia Petroleum Co., 114 P.2d 740. 
45 N.M. 230. 

Ohio App. An estoppel may be re- 
lied on as a defense, although not 
pleaded, where the facts pleaded and 
in evidence show an estoppel to. arise, 
—Baxter v. Village of Manchester, 28 
N.E.2d 672, 64 Ohio App. 220. 

Okl. In action to quiet title to oil 
and gas lease, contractor was not es- 
topped from asserting a _ prior lien 
against oil lease by standing by and 
permitting lease to be sold free of 
liens, where plaintiff did not plead 
estoppel and there was no evidence 
which would support such a plea.— 
Mitchell Drilling Co. v. Robert Li. Kin- 
kaid, Inec., 105 P.2d 764. 

Or. Where company sued on merean- 
tile burglary policy in which president 
of company was named assured, and 
insurer set up as defense that action 
was not maintainable by company as 
president and not. company was the 
named assured, and reply only alleged 
facts because of which insurer ought 
not to be permitted to prove policy was 
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“ih ‘reply, we 
0 company.—Northwest A: 
Co. v. Altna Casualty & Suret ( 
Tex.Civ.App. In suit to restrain _ 
chairman of county Democratic execu- 
tive committee from certifying to coun-— 
ty clerk the name of one other than 
relator as Democratic nominee for of- 
fice of county judge, even if relato. 
could not have anticipated that his con- 
duct would estop him from claiming 
that he was nominated in first primary, — 
when respondents filed answer raising © 
question of estoppel, it became incum- “arr 
bent upon relator te plead facts which 
would relieve relator of results of rela-— 
tor’s acts, and, if relator did not haye 
actual knowledge of facts necessary to — 
work an estoppel against relator, rela- 
tor was bound to plead facts which © 
would relieve him of effects of his acts | 
because of lack of constructive knowl- 
Hudson, 143° S.W.2d 


edge.—Sartin v. 
817. Ries 
Tex.Civ.App. In action on verified — 
open account for goods, moneys and | 
services sold, delivered and furnished _ 
to defendant, paragraph of petition, al- — 
leging that defendant, with full knowl- 
edge of and acquiescence in all facts 
set forth in account, ratified it by pay- 
ment thereof substantially in full up to © 
certain date; partial. payments there- — 
after, and acceptance and retention of. 
all items set forth therein and benefits _ 
therefrom, and hence was estopped to 
deny account and items therein, was 
insufficient to show that defendant was — 
cestop pau to. deny liability thereon. — 
—Lindsay v. Laughlin, 150 S.W.2d. 
811, error dismissed, judgment correct. 
Tex.Civ.App. Hstoppel is a defense 
which must be pleaded.—Dunagan v. 
orien, 151 S.W.2d 250, error dismiss- 
ed. ; y ¢) 75 
Wash. Generally, estoppel and waiv- 
er are affirmative defenses and must be | 
leaded.—Beaulaurier v. Washington — 
tate Hop Producers, 111 P.2d 559. 0 
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Ga. Facts which donot appear on © 
face of petition, but which work an 
estoppel: on ground of laches or other- I 
wise, are the subject matter of a plea % 
but cannot be taken advantage of by a 
demurrer.—Hirsch | v.. Northwestern > rls, 
Mut. Life Ins. Co., 13 $.H.2d'165, 191 ~ 
Ga, 524. 3 Saeed YE ANG) 

Mont. Ordinarily, “estoppel” is a 
matter of defense which must be plead- — 
ed, but if plaintiff's pleading discloses 
that he is ‘‘estopped”, the question may ~ 
be raised b demurrer.—Krueger Vir 


Morris, 107 P.2d 142. 3 
§ 259 Fave! 
Tex.Civ.App. A plea of estoppel is 
in the nature of confession and avoid- — 


ance.—Bell v. Moody, 147 S.W.2d 852; 
Error dismissed, judgment correct. (9 


py 


§ « 
C.C.A.Mo. Estoppel must be pleaded 
with particularity and certainty with- 
out, leaving anything to be supplied by 
inference or intendment, and, where 
there is ground’ for inference or in- — 
tendment, it will be against and not — 
in favor of the estoppel—Coen y. 
American Surety Co. of New York, 120. 
Bj2di 93% 4 < y ; btn Oe 
Iowa. In action by successor trustee 
under will on claim against estate of — 
deceased surety on predecessor-trus- 
tee’s bond, answer alleging that claim 
filed by plaintiff with predecessor-trus- — 
tee’s receiver was allowed, that no 
amended claim was filed or attempt 
made to recover for mismanagement of 
trust during whole progress. of receiy- < 
ership, that amount allowed was paid 
in installments, for all of which plain-— 
tiff receipted, and that receiver's final 
report, showing disposal of all proper- 
ty held by predecessor-trustee in fidu- 
clary capacity and proceeds. thereof, f 
was approved by court without objec-- ‘ 
tion by plaintiff, who took no. appeal = 
from order of approval, pleaded well- a 
grounded defense of “estoppel” to as- 
sert any claim against surety or his 
estate-—Heinz v. Davenport Bank & 
Trust Co., 298 N.W. 785, 230 Iowa 546. 
Mo.App. 'A plea of “estoppel”, to be- 


+ 


sufficient, must plead every essential 
fact with particularity and certainty, 
since nothing can be supplied by in- 
ference or intendment, and where 
there is ground for inference or in- 
tendment, such inference or intend- 
ment will be against and not in favor 
of the estoppel.—Shell y. Conrad, 153 
S.W.2d 384. 

Neb. One entitled to an’ estoppel 
need not always formally plead the 
estoppel, and if the facts constituting 
the estoppel are in any way suffi- 
ciently pleaded, he is entitled to the 
benefit of the law arising therefrom. 
—U. S. Tire Dealers Mut. Corporation 
v. Laune, 296 N.W. 338. 
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Cal.App. In action for unlawful de- 
tainer and to quiet title to land, basec 
‘on failure of lessee corporation to pay 
rent required by oil and_ gas_ lease, 
wherein corporation did not plead that 
lessor waived right to commence action 
or was estopped from doing so, evi- 
dence that although secretary of cor- 
poration had been served with notices. 
prior to commencement of action, he 
had remained silent in reliance upon 
lessor’s promise not to commence ac- 
tion for reasonable length of time was 
not within’ the issues and was inad- 
missible-——Martin vy. Pacific Southwest 
Royalties, 106 P.2d 443. 

Iowa. Where widow was appointed 
executrix under her husband’s will and 
her final report recited that by the 
will she was given use of property of 
the estate, and that she held such 
property as widow under terms of the 
will, testimony showing acceptance 
of provisions of the will was admissible 
under plea of estoppel. Code 1939, §§ 
11847, 12010.—Anderson vy. Gifft, 294 
N.W. 721: ; 

Neb. Where plaintiff alleged that 
defendants in action on note signed 
by one of the defendants and on an 
open account for merchandise sold 
were associated together as a copart- 
nership doing business under a ecer- 
tain name, and defendant who did not 
sign the note denied the existence of 
the partnership and that he had ever 
held himself out to anyone as a mem- 
ber of a partnership, the facts were 
sufficiently pleaded to raise estoppel. 
—U. S. Tire Dealers Mut. Corporation 
vy. Laune, 296 N.W. 333. 


Tex.Civ.App. In suit to set aside 
permit granted by railroad commission 
authorizing the drilling of an oil well 
as’ an exception to oil well spacing 
rule 37 of commission, defendants’ plea 
of estoppel against plaintiff’s right to 
have permit set aside constituted an 
“affirmative defense’, and, when plain- 
tiff showed that permit was arbitrarily 
granted by commission, plaintiff was 
entitled to have permit set aside unless 
defendants, by pleading and_ proof, 
showed that plaintiff had, by its own 
conduct, become estopped from having 
permit set aside, and such burden, as 
an affirmative defense, was upon de- 
fendants. Vernon's Ann.Civ.St. art. 
6049¢e, § 8—Stanolind Oil & Gas Co. v. 
Midas Oil Co., 143 S.W.2d 138, error re- 
fused. : 
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C.C.A.1ll. To constitute a “waiver” 
it is essential that there be an existing 
right, knowledge of its existence, and 
an intention to relinquish it, and the 
burden of proof is on the party claim- 
ing the ‘waiver to prove that one 
charged to have waived the right knew 
of the facts that entitled him to the 
right.—Garvy v. Blatchford Calf Meal 
Co.,/ 119 Pi2da' 973. 


C.C.A.Mo. The burden is on.the par- 
ty who sets up an estoppel to make 
out the facts on which it rests.—Coen 
v. American Surety Co. of New York, 
120 F.2d 393. 


One, claiming that surety company 
was estopped by declarations of local 
manager to deny the execution and val- 
idity of guaranty bond, had burden of 
establishing that company and manager 
had knowledge of the facts and that 
manager had authority to speak for the 
company as to validity of the bond.— 
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ESTOPPEL 
Coen yv. American Surety Co. of New 
York, 120 F.2d 393. 

D.C.Pa. There may be a ‘waiver’, 
express or implied, of a contractual 
right, but there is no absolute pre- 
sumption of such waiver.—In re Zim- 
merman, 35 F.Supp. 13. 

A “waiver” of a contractual right will 
not be presumed or implied contrary 
to the intention of the party whose 
rights would be injuriously affected 
thereby unless by his conduct the op- 
posite party has been misled to his 
prejudice into the honest belief that 
such waiver was:intended or consented 
to.—In re Zimmerman, 35 F.Supp. 13. 

Ga.App. The law will not presume 
that the plaintiff in fi. fa., in seeking 
to enforce his judgment by the mere 
fact of causing whatever title or pre- 
tense of title the defendant in fi. fa. 
had to be sold, has deluded or de- 
frauded the defendant into the belief 
that he has an estate in the property 
which would allow his homestead: ex- 
emption to operate upon it even though 
he failed and refused to exercise his 
right to redeem the legal title—Garmon 
v. Davis, 12 S.E.2d 209, 63 Ga.App. 815. 

Ga.App. A person pleading an es- 
toppel has burden of sustaining the 
plea._Jones v. Courts, 12 S.B.2d 446. 

La.App. One who pleads estoppel 
must show, in order to support his 
plea, that he has been misled by the 
act or omission complained of in pur- 
suing or following a course of conduct 
different from what he would otherwise 
have followed and which leads to his 
detriment.—Fountain v. Kirby Lumber 
Corporation, 199 So. 608. 

Mo. Where plaintiff pleaded estop- 
pel in reply, plaintiff was bound, under 
circumstances, to prove every fact 
essential to sustain charge of estoppel. 
—Linville v. Ripley, 146 S.W.2d 581. 

Mo. The burden'of proving estoppel 
is on party pleading it.—Rhodus’ v. 
Geatley, 147 S.W.2d 681. 

In action to try and determine title 
to land, previously sold to father of 
some of plaintiffs under judgment in 
partition suit; brought by him as sur- 
viving: husband of plaintiffs’ deceased 
mother, where record of such suit, 
wherein distribution order directed 
payment of share of minor daughter 
of deceased by previous’ husband to 
daughter’s natural guardian, was 
silent as to such guardian’s identity, 
sheriff’s final report of distribution, if 
any, was not put in evidence, and 
there was no evidence as to whether 
sheriff's check for amount awarded 
such daughter was sent to and cashed 
by her or some one else for her or 
that she personally received money in- 
volved, defendant ‘failed to meet bur- 
den of proving such daughter’s ‘es- 
toppel” to deny validity of partition 
sale. Mo.St.Ann. § 1520, p. 682.— 
Rhodus v. Geatley, 147 S.W.2d 631. 

N.M. In action by record title own- 
ers of mineral rights to quiet title in 
mineral rights and to cancel recorded 
deeds which. were never delivered and 
were materially altered, burden of 
proof was on defendant to establish de- 
fenses of. laches and estoppel.—Mosley 
v. Magnolia Petroleum Co., 114 P.2d 
740, 45 N.M. 230. 


Okl. In action to quiet title to oil 
and gas lease, contractor was not es- 
topped from ‘asserting a prior lien 
against oil lease by standing by and 
permitting lease to be sold free of 
liens, where plaintiff did not plead es- 
toppel and there was no evidence 
which would support such a plea.— 


Mitchell De ae Co. v. Robert L. 
Kinkaid, Inc., 105 P.2d 764. : 
Okl, For “estoppel” to arise, it is 


not necessary that the one estopped 
receives some benefit or consideration 
from the particular transaction, nor is 
it necessary that he be guilty of 
some actual overt act of fraud, but 
there must be some false representa- 
tion or concealment of facts, and 
there must be an intention that some 
action may be taken thereon, though 
the representation or concealment may 
arise from the silence of one who is 
under imperative duty to speak, and 
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the intention that some action be tak- 
en by the other may be inferred from 
circumstances.—Lacy v. Wozen- 
eraft, 105 P.2d 781. 

Tex.Civ.App. In suit to set aside 
permit granted by railroad commission 
authorizing the drilling of an oil well 
as an exception to oil well spacing rule 
37 of commission, defendants’ plea of 
estoppel against plaintiff's right to 
have permit set aside constituted an 
“affirmative defense’, and, when plain- 
tiff showed that permit was arbitrarily 
granted by commission, plaintiff was 
entitled to have permit set aside unless 
defendants, by pleading and_ proof, 
showed that plaintiff had, by its own 
conduct, become estopped from having 
permit set aside, and such burden, as 


an affirmative defense, was upon de- 
fendants. Vernon’s Ann.Civ.St. art.’ 
6049ce, § 8.+~Stanolind Oil & Gas Co. 


v. Midas Oil Co., 143 S.W.2d 138, error 
refused. 


Tex.Civ.App. A party asserting ‘‘es- 
toppel” must prove that he was mis- 
led to his injury by the adverse 
party.—Bell vy. Moody, 147 S.W.2d 852. 
Error dismissed, judgment. correct. 


Va. The burden of proof rests on a 
party. setting up estoppel in pais.— 
Heath v. Valentine, 15 S.B.2d 98, 177 
Va. 731. 
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U.S.Ohio. In remaindermen’s action 
in federal court for damages and to 
compel corporation which transferred 
stock to life tenant ‘in 1927 without 
limitation to restore remaindermen’s 
rights, where remaindermen discovered 
misappropriation of the stock by life 
tenant in Mareh, 1934, and brought 
suit in state court in June, 1934, state 
court’s suit was dismissed in February, 
1937, and action in federal court was 
begun in July, 1937, evidence concern- 
ing alleged lack of diligence on part 
of remaindermen ‘in making inquiries 
which would have disclosed the unlaw- 
ful transfer, and in presenting and 
prosecuting their demand, was insuffi- 
cient to establish either ‘estoppel’ or 
“laches” barring recovery. Gen.Code 
Ohio §§ 8673-1, 8673-6, 8673-17, 8673- 
30; | 11222, 11224; 11233.—West +v- 
American Telephone & Telegraph. Co., 
61. S.Ct. 179,311 US. 223, 85 L.Ed. 
—, reversing 108 F.2d 347, certiorari 
granted 60 S.Ct. 979, two cases, 310 U. 
S. 618, 84 L.Wd. 1392. 


C.C.A.Mich. Where long before a 
settlement was made between railroad 
construction contractor and railroad, 
contractor was asserting claim for 
damages against railroad due to delay 
in obtaining right of way, and _ settle- 
ment contract expressly excluded ‘set- 
tlement of delay claims, and railroad 
did not contend that it paid more in 
settlement than it owed, tendered evi- 
dence that it was intention of parties 
under contract to confine excepted 
claims to clause of original contract, 
whereby contractor agreed to proceed 
to construction on that part of line 
which had been acquired without mak- 
ing any claim for delay encountered 
through failure to acquire right of 
way, was insufficient to establish ‘“es- 
toppel in pais’.—Grand Trunk Western 
R. Co. v. H. W. ‘Nelson Co., 116 F.2d 
828, rehearing denied 118 F.2d 252. 


D.C.Ky. In landowner’s suit against 
United States for damages resulting 
from establishment, construction, | or 
maintenance of military post of Fort 
Knox on contiguous land, evidence 
held not to show silence or misrepre- 
sentation on landowner’s part indicat- 
ing his intention not to press suit, up- 
on which government relied, such as 
would work an “estoppel” against land- 
owner. Act March 29, 1939, 53 Stat. 
1442.—Wise v. U. S., 38 F.Supp. 130. 

Ark. Evidence that materialman’s 
agent asked contractor to advance mon- 
ey to subcontractor, and that such 
agent relied upon subcontractor for 
payment for materials furnished to sub- 
eontractor, showed that materialman 
was barred by “estoppel” from recoy- 
ering from contractor for materials and 
money furnished to subcontractor.— 
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Ark. In action to quiet title to inter- 
est in realty, wherein defendant con; 
tended that plaintiffs were “estopped 
by their conduct and representations 

that they had already conveyed all their 
interest to defendant, to assert there- 
after any interest, evidence sustained 
finding that plaintiffs did not repre- 
sent that they were conveying their en- 
tire interest to defendant.—Turnbow 
v. Horn, 149 S.W.2d 560. 5 

Filia. Where mortgagors owning cit- 
rus farm and packing plant to forestall 
foreclosure agreed to appointment. of 
comptroller to take charge of packing 

plant and to have charge of receipts 
- and disbursements, and it was agreed 
that packing plant should charge cer- 
tain sum per box on all fruit, handled, 
f which sum certain amount was to be 
P pplied on second mortgage held by the 
~~‘ mortgagee, and proceeds from sale of 
fruit were to be credited to indebted- 

! ess due mortgagee, and. comptroller 
did not. transmit all of funds agreed 
- to be transmitted to be credited on the 
citrus mortgage but applied it to oth- 
r obligations due mortgagee and no 
omplaint was made by mortgagors 
yho had knowledge of diversion of 
funds, evidence was sufficient to sustain 
pleas of “estoppel” and ‘‘waiver’’ inter- 
posed by the mortgagee in mortgagors’ 

ction for fraud and deceit.—Lee v. 
woo Loan & Guaranty Co., 198 So. 
x ¥ ’ 


Ill. Evidence which disclosed _ that 
ark district assumed control of lot, 
planted shrubbery and flower beds, in- 
talled park benches, put down. crush- 
ed limestone walk and put up wire 


ence, but which did not disclose claim 
f ownership by village or park dis- 
, Gd not ‘“estop” owner from as- 
rting title because of failure by her 
nd her predecessors to claim owner- 
hip until she filed application for reg- 
stration under Torrens Law. Smith- 
if Hurd Stats, c. 30, § 45 et seq.—Sund- 
strom y. Village of Oak Park, 30 N.H. 
58, 874 Lil. 632. 
Iowa. A teacher was not “estopped” 
rom recovering retirement allowances 
from date when she reached retire- 
ment age on ground that she falsely 
oh stated her age on personnel card, un- 
der circumstances. Code , 1939,  §§ 
 4345-4347,—Talbott _v. Independent 
wa ae Dist. of Des Moines, 299 N.W. 
} 6 
o.App.. insured relied upon 


} 230 Iowa 949, 
gh That ins 
-insurer’s representations and. acted to 
his detriment, so as to create estoppel 
against insurer, need not be proved by 
direet evidence but may be inferred 
4 rom all the facts and circumstances.— 
Be pe Fulton y. Kansas City Life Ins. Co., 
148 S.W.2d 581. 
_ . _N.Y.App.Div. Evidence that plaintiff 
voluntarily made a contract with de- 
fendant whereby plaintiff agreed to 
join in formation of a corporation and 
to eonvey plaintiff's farm and dairy 
- business to corporation in return for 
its capital stock and to give defendant 
one-half of stock, and that defendant 
agreed to assume management of farm 
-. without compensation except such as 
defendant might derive from profits 
after payment of expenses, including 
a weekly salary to plaintiff, and that 
defendant faithfully performed _ his 
part of agreement and that plaintiff 
accepted benefits therefrom for 10 
months supported a finding of ‘‘estop- 
: pel” against plaintiff in action, to have 
stock issued to defendant declared 
’ void, unless issuance of stock was void 
as matter of law. Stock Corporation 
Law, § 69.—Winston vy. Saugerties 
pea, 29 N.Y.S.2d 292, 262 App.Div. 


ir 


_ -- ~ex.Com.App. In action against life 
insurance company for amount of. in- 
sured’s debt to plaintiff, evidence of 
facts legally insufficient to establish de- 
fendant’s agent’s alleged promise to 
pay plaintiff such amount if she filed 
garnishment suit against defendant 
therefor was insufficient to establish de- 
fendant’s liability therefor on ground 
: of estoppel to deny its indebtedness to 
es. insured and inducement of plaintiff to 


Fairbanks, Morse & Co. v. Hogan, 148 


\ 
’ 


believe that defendant would pay plain- 
( against in- 


: 


tiff amount of her claim “eshit 
sured.—Pacifie Mut. Life Ins. Co. of 
California v. Metzger, 143 S.W.2d 934, 
reversing 124 S§.W.2d 417. 

Wash. Where logs were boomed by 
boom company and placed in rafts 
of logging company which sold the 
logs and remitted proceeds to boom 
company which in turn delivered mon- 
ey to logger, and landowner sought 
to recover from boom company and 
logging company for conversion of 
logs, evidence was not. sufficient to 
show that landowner was barred from 
maintaining its action by an equitable 
estoppel.—_Watkins y. Siler Logging 
Co; 116 B.2d.318. 
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C.C.A.I1]. Whether facts on which a 
elaim of waiver is based have been 
proved is a question for the trier of 
the facts, but whether those facts if 
proved amount to a waiver is a “‘ques- 
tion of law.”—Garvy v. Blatchford Calf 
Meal Co., 119 F.2d 973. f 

Ala. Where oil company leased its 
filling station to an individual, but sign 
on station, the license exhibited in of- 
fice, and telephone and city directories, 
and other indications pointed to con- 
tinued operation of station by oil com- 
pany, and testimony of customer in- 
jured on premises indicated that he re- 
lied on company’s apparent continued 
control thereof, a jury question was 
presented as to whether oil company 
was “estopped’’ to deny that it was 
operating and maintaining station when 
customer was injured.—Standard Oil 
Co. v. Gentry, 1 So.2d 29. 


Conn. Where there are facts suffi- 
cient to warrant it, determination 
whether there has been a waiver is to 
be made by the trier——Hendsey v. 
Southern New England Telephone Co., 
20 A.2d 722, 128 Conn. 132. 

Ky. Evidence presented question for 
jury as to whether one of plaintiffs ac- 
quiesced in dumping of garbage and 
other refuse on vacant lot by directing 
how and where refuse should be placed, 
so as to be “estopped’’ from complain- 
ing that there was thereby created a 
nuisance, damaging plaintiffs’ adjoining 
property.—City of Frankfort v. Ballew, 
151 S.W.2d 1068, 287. Ky. 141. 

Mass. Whether an estoppel has been 
established usually presents an issue 
oe Racer SbpEn v. Lieberman, 29 N.B. 


Mo.App. In action on.a note where 
evidence failed to establish the proper 
transfer thereof by payee therein 


named to plaintiff and the ownership 
of such note by plaintiff, evidenee as 
to whether maker was estopped to 
deny such ownership by plaintiff: was 
ae jury.—Shell y. Conrad, 153 S.W.2d 


’ 

Tex.Civ.App. In suit to set aside 
permit granted by railroad commis- 
sion authorizing the drilling of oil well 
as exception to spacing rule 37, evi- 
dence that plaintiff, whose objective 
in bringing suit was to. protect its 
own property rights, sat silently by 
for four months after permit was 
granted, apparently acquiescing in its 
presumed validity, until holder thereof 
had incurred heavy expense’ towards 
drilling a well, was not sufficient, to 
show “estoppel” against plaintiff as 
matter of law.—Stanolind Oil & Gas 
Co, v. Midas Oil Co., 143 S.W.2d 138, 
error, refused. 

§ 271 

8.C. In employee’s action, against 
employer, to recover for breach of con- 
tract of employment from week to 
week, refusal to charge that, if em- 
ployee acquiesced in change in wages 
by accepting reduced wages for a long 
period of time he was ‘‘estopped” from 
claiming any damages therefrom, was 
error.—Cooksey v. Beaumont Mfg. Co., 
9 §$.H.2d 790, 194 S.C. 395. 


272 

Mo.App. Where deed from father to 
son required son to make annual pay- 
ments to daughter, in daughter’s suit 
against son’s widow and children to es- 
tablish and enforce lien, which suit was 
defended on ground of estoppel based 
on alleged statement of the daughter 


“payment; mn mi 
finding that daughter had 


formed or done any act relied and ber 
upon by defendants to “estop” daughter 
from asserting and having her right, or 
that would amount to an election and 
prevent her recovery, was not a find- — 
ing that the conversation actually took ~— 
places Mezingy y. Mozingo, 149 S.W.2d 

Dike ; Air ee 


EVIDENCE 


§ 1 Nant 

N.J.Ch. The word “evidence” is a 

broad, embracing term, including all  ~— 

classes of proof, testimonial or other- ie 

wise.—Bednarik vy. Bednarik, 16 A.2d 
80, 18 N.J.Mise. 633. i 


§ 13 <a ; " 
C.C,A.8. Intent is a “fact” to be es- 
tablished by the party having the bur- 
den of proof.—Majestic Securities Cor- — 
poration v. Commissioner of Internal 
Revenue, 120 F.2d 12. +! 
Cal.App. ‘‘‘Laches” is a defense, and ' 
burden of proving facts from which it 
may be inferred rests upon party in- 
voking doctrine—Brown v. Oxtoby, 
114 Predaeze. Sata 
Ill.App. The burden of proof is de- © ~ 
termined by the pleadings, and at the 
end of the case, pleader on whom bur- 
den rests must. have sustained his 
position by a preponderance of the © 
evidence.—Noyes vy. Gold, 34 N.H.2d 1, 
310 Ill. App. 1. tes E 
Ill.App. The burden of proving case 
by preponderance of evidence rests _ 
upon party asserting affirmative of — 
issue and this. never shifts during 
course of trial but remains with him 
to the end.—Noyes v. Gold, 34 N.H.2d © 
1, 310 Ill.App. 1. yeh am 
Ind. Plaintiff had burden of proving — 
allegations of his complaint.—Deep 
Vein Coal Co. v. Dowdle, 33 N.H.2d 981. 
N.J. Ordinarily, burden of proving 
affirmative defense is on one who as- ; 
serts it—Desmidt v. Desmidt, 20 A.2d 


14d 
“4 


424, 130 N.J.Eq. 23. ; a 
N.Y.Sup. The term “burden of wt 
proof’. means the necessity of estab- 


lishing the existence of a certain fact 
or set of facts by evidence which pre- 
ponderates to a legally required ex- _ 
tent. and the term “burden of going 
forward with the evidence’ means the ~ 
necessity which rests on a party. at 
any particular time during a trial to | 
ereate a prima facie case in.his own 
favor or to overthrow one when creat- 
ed. against him.—Blaustein v. - Pan 
American Petroleum & Transport Co.,° 
21 N.Y.S.2d 651, 174 Mise. 601 re 
S.D. A presumption casts upon. per- 
son against whom it is employed the 
“purden of going forward. with the 
evidence” on the point to which the 
presumption relates which differs from 
the “burden of proof’ which is the 
duty of establishing the truth of a 
claim by such quantum of proof as 
the law requires and which rests upon © 
the party having the affirmative of an 
issue, and never shifts during course of _ 
a trial, while burden of going forward if 
may shift during course of trial—Mc- , 
Kiver v. Theo. Hamm Brewing Co;, 297 
N.W. .445. ; ’ 


§ 14 erg 
.C.C.A.Il], Where the proved facts. 
give equal support to each of two in- 
consistent inferences, and neither of 
them is established as a matter of law, — 4 
judgment must go against the. party 
upon, whom rests the necessity of sus- 
taining one of the inferences as 
against the other before he is entitled 
to recover.—Gary Theatre Co.- vy. Co-- 


*k: 


Lie Pictures Corporation, 120 9.2 
C.C.A.Mo. Where proven facts give 


equal support to each of two incon- 
sistent inferences, neither of them be- 
ing established, judgment, as matter — 
of law, must go against party upon 
whom rests necessity of sustaining one 
of the inferences as against the other; — 
—Southern Ry. Co. v. Stewart, 119°F. 
2d 85, modifying 115 F.2d 317. ext. 
D.C.Cal.. Where the facts are consis- 
tent with either of two opposing the- — 
ories, neither is proven, and in such 


ig 


fea ee ae 
defendants _ 


ised 


2 


z p. 47 2 : F 

ct resting on conject 
d, and, where proved facts 
upport two inconsistent in- 


tee 7 
~ equal i 
judgment. must go against 


LU Ae 
ferences, 


- Showalter vy. Western Pac. R. Co., 106 


- 


burden of going forward with proof at 
_ later stages of case.—Cakerice v. Reiss, 
297 N.W. 305. 

_ Mass. One who brings a proceeding 
seeking relief under a statute common- 
_ ly must prove himself within the ‘stat- 


y Mo.App. Where plaintiff makes out 
( _ @ prima facie case, the burden of proof 
‘shifts to the defendant.—Hill v. Con- 


Be necticut. Mut. Ins. Co. of Hartford, 


146 S.W.2d 651. 

Mo.App. Where. defendant failed to 
make a prima facie case on its coun- 
terclaim, plaintiff was not required to 
introduce evidence in rebuttal.— 
_ Transamerican Freight Lines. v. Mar- 
Wests ore: art Marble Co., 150 S.W.2d 
N.C. The burden of proof is.a ‘“sub- 
stantial right’”.—Arnold v. State Bank 
x rite wes Co,, 11°. 8.H.2d 307, 218 N.C, 
_ Pa.Super. Where one of the, defend- 
ants filed separate affidavit of defense 
- Yaising entirely new issue and an af- 
firmative defense after pleadings were 
closed and case was at issue, burden 
of proof was on such defendant. 12 
PS. § 383.—Lit Bros., to Use of Kap- 
jan, v. Goodman, 18 A.2d 519. 
 Tex.Civ.App. The allegations of 
pleadings, the sufficiency of which is 
challenged by exceptions, are taken as 
true, but only in testing sufficiency of 
pleadings as against exceptions, and if 
there is no ruling upon exceptions. the 
case stands the same as if no excep- 
tions had -been taken, and plaintiff has 
same burden of establishing his cause 
of action and defendant his grounds of 
_ defense, or any counterclaim .or cross- 
: action.—Greene vy. Smith, 148 S.W.2d 
909 


Tex.Civ.App. Mere failure of plain- 
tiff to establish any. essential. element 
of his cause of action requires a judg- 
ment for defendant, regardless of af- 
firmative defenses or whether they_are 
Sar oar areene v. Smith, 148 8.W. 


Tex.Civ.App. The allegations of 
pleadings, the sufficiency of which is 
challenged by exceptions, are taken as 
true, but only in testing sufficiency of 
By pleadings as against exceptions, and if 
; 
, 


wy there is no ruling upon exceptions the 
* ease stands the same as if no excep- 
tions had been taken, and plaintiff has 
same burden of establishing his cause 
of action and defendant his grounds 


of defense, or any counterclaim or 
___ eross-action.—Greene v. Smith, 148 S. 
oy W.2d 909. 
‘ite og 19 ; 
+ Gal.App. Defendants who filed a 
-—s eross-complaint had the burden of 
--—s proving their affirmative allegations of 


matter.—Axis Petroleum Co. v. 
Taylor, 108 P.2d 978. ; 
Fla. Pleas: of set-off. and recoup- 
ment are distinct in themselves, and 
the burden of proof is upon the de- 
fendant who presents them. Acts 
1931, ce. 14823.—Jacksonville Paper Co. 
vy. Smith & Winchester Mfg. Co., 2 So. 
' 2d 7 890, 
N.Y.App.Div. 
due on an alleged account stated for 
goods sold and delivered by plaintiff's 
‘ assignor to one of defendants, where- 
; in defendants pleaded a counter-claim 
a 
> 


B 5 new 


or set-off for goods sold and delivered, 


the party having the burden of proof.— 


In action for balance 


suc 
t-0 A 


N.C. In action on te, defendant’s 
admission in answer of debt set out in 
complaint entitles plaintiff to judgment 
for amount sued for, unless defendant 
can properly allege and prove valid 
set-off or counterclaim existing when 
action was commenced, and burden is 
on him to do so. C,8. § 521, subd. 2.— 
Barber v. Hdwards, 12 S.E.2d 234, 218 


NECaiie te } 
Tex.Civ.App. The allegations of 
pleadings, the sufficiency of which is 
challenged by exceptions, are taken as 
true, but only in testing sufficiency of 
pleadings as against exceptions, and if 
there is no ruling upon exceptions the 
ease stands the same as if no excep- 
tions had been taken, and plaintiff has 
same burden of establishing his cause 
of action and defendant his grounds of 
defense, or any counterclaim or cross- 
ay one v. Smith, 148 S8.W.2d 
21 


§ 

_C.C.A.N.Y.. When the law has estab- 
lished which party shall prove a fact, 
that party must. do so, and duty of 
doing so does not shift, except in ex- 
traordinary circumstances.—Commercial 
Molasses Corporation y. New York 
Tank Barge Corporation, 114 F.2d 248. 

Ill.App. Where . party having af- 
firmative of issue has made out prima 
facie case, burden of evidence, as dis- 
tinguished from burden of proof, may 
shift to adverse party, but burden of 
proof properly so called does not 
shift, and party having affirmative 
when issues are made up must make 
out case by preponderance of evidence. 
res v. Gold, 34. N.E.2d 1, 310 Il. 


pp. 1. 

The burden of proving case by pre- 
ponderance of evidence rests upon 
party asserting affirmative of issue 
and this never shifts during course 
of trial but remains with him to the 


end.—Noyes v. Gold, 34 N.W.2d 1, 310 
I.App. 1. 
Mo. The “burden of proof” of a nec- 


essary allegation remains with the 
party asserting il throughout the case, 
while the ‘‘burden of evidence” or the 
necessity, of meeting prima facie proof 
offered by an opponent may shift from 
time to time during the progress: of the 
trial—Tower Grove Bank & Trust Co. 
v. Duing, 144 S.W.2d 69. 

N.J. Though burden of going for- 
ward with the evidence may change, 
burden of proof remains with plaintiff 
throughout the ecase.—Carroll v. Pru- 


dential Ins.. Co. of America, 15 A.2d 
810, 125 N.J.L. 397. 
S.D. A ‘presumption’ is not ‘evi- 


dence” and only relates to the rule of 
law as to which party shall go forward, 
and produce evidence sustaining a mat- 
ter in issue, and will serve in place 
of evidence in favor of a party until 
prima facie evidence has been adduced 
by the opposite party, but a presump- 
tion should never—be weighed as evi- 
dence, and when’ the opposite party has 
produced prima facie evidence, purpose 
of presumption is fulfilled, and the 
party in whose favor the presumption 
operated must meet opponent’s prima 
facie evidence with evidence and not 
presumptions.—McKiver v. Theo, Hamm 
Brewing Co., 297 N.W. 445. ; 


A presumption casts upon person 
against whom it is employed the “bur- 
den of going forward with the evi- 
dence” on the point to which the pre- 
sumption relates which differs from the 
“burden of proof” which is the duty of 
establishing the truth of a claim by 


such quantum of proof as the law re-. 


quires and which rests upon the party 
having the affirmative of an issue, and 
never shifts during course of a trial, 
while burden of going forward may 
shift during course of trial—McKiver 
v. fheo. Hamm Brewing Co., 297 N.W. 
445, 

Va. Plaintiff may rest when he is 
of opinion that he has made a prima 
facie case, and if plaintiff is right in 
such opinion, plaintiff, without more 
ig entitled to judgment, and, at that 


te: me (Ol 
~Set-off.—American Oil Co. vy. Coughlin, — 
24 N.Y.S.2d 731, 261 App.Div. 852. 


x ade shifts 
defendant and defe See predic 
it or judgment should go against 
but burden of proof never shif 
Darden vy, Murphy, 11 S8.H.2d 57 
The burden. of producing evic 
may pass from party’to party duri 
progress of trial, but necessity of pr 
ing his case always rests upon pla 
tiff—Darden y. Murphy, 11 S.H.2d 57 

Wash. Litigants must prevail on th 
strength of their own case and ni 
en the weakness of their adversari 
McFarland v. Commercial Boiler Wor 
116 P.2d 288. ; TOS hia yee 

E § 24 — : 05 34 i: 
Pa.Super. In employee’s action for — 
bonus due under contract of employ- — 
ment where data in relation to losses _ 
properly chargeable against fund were 
entirely within knowledge of employ : 
burden was on employer to show svt 
losses, particularly where employee 


2d 916, 143 Pa.Super. 367. | Be 
§ 25. PgR Ee: 
Miss. Where the facts themselves ¢ 
pear in the proof, the presumptio 
to such facts disappear.—Hallow: 
Halloway, 198 So. 738. ‘ ee) 
Mo.App. Strictly speaking, | “pre 
sumptions”, as. relating to burden 
evidence or proof, are rules of Jaw and 
go out when evidence comes in, ‘but 
“presumption, of fact’, when. used in 
sense of inference from eyidence 
inference naturally drawn by proces 
reasoning as logical and probable co: 
clusion from proven fact or fact; 
Finks y. Viking Refrigerators, 
W.2d 124. ; : EEE 
Neb. A ‘presumption” is no 
dence” but is a mere “rule o 
concerning which party shall first 
forward and produce evidence sustain- 
ing a matter in issue, and the _pre-_ 
sumption disappears whenever eviden 
on the subject is given.—Bohmont vy. 
Moore, 295 N.W. 419. Se ae 
A “presumption” will serve in 
place of ‘‘evidence”’ in favor of o 
party .until prima facie evidence has_ 
been adduced by the opposite party, 
but the presumption should never b 
placed in the scale to be weighed a 
evidence.—Bohmont vy. Moore, 295 N. 
419, wa py 
N.Y.App.Div. ‘‘Presumptions’”. a 
indulged in to supply the place 
facts, but are never allowed against ai 
certained and established facts, 
when such facts appear, presumpti 
disappear.—U. S. Trust Co. of N 
York. v. Frelinghuysen, 28. N. 
448, 262 App.Div, 259. rit 
N.Y.Dom.Rel.Ct. Presumptions ar : 
dulged to supply the place of facts and 
are never allowed against ascertained — 
and established facts, and when ascer- — 
tained and established facts appear 
presumptions disappear.—Castellani v. 


Castellani, 28 N.Y.S.2d 879, 176 Mi 
763. ity ; ee 
S.D. A “presumption” is not “evi 


dence’ and only relates to the rule of 
law as to which party shall go forward 
and produce evidence sustaining a 
matter in issue, and will serve in place 
of evidence in favor of a party until — 
prima facie evidence has been adduced 
by the opposite party, but a presump-— 
tion should: never be weighed as evi- 
dence, and when the opposite party — 
has produced prima facie evidence, — 
purpose of presumption is fulfilled, andu ss) 
the party in whose favor the presump- 
tion operated must meet opponen Bee 
prima facie evidence with evidence and 
not presumptions.—McKiver v. Theo. - 
Hamm Brewing Co., 297 N.W. 445. 9 
A presumption casts upon person — 
against whom it is employed the “bur- — 
den of. going forward with the eyi- — 
dence” on the point to which the pre- 
sumption relates which differs from the 
“burden of proof” which is the duty 
of establishing the truth of a claim 
by such quantum of proof as the law 
requires and which rests upon the 
party having the affirmative of an is- a 
sue, and never shifts during course of 
a trial, while burden of going forward 
may shift during course of trial.—Mc- & 


i F 
ver v, ‘Theo. Hamm Brewing Co., 297 
_/ ‘Yenn.App. A “presumption of fact” 
is that mental process by which the 
existence of one fact is inferred from 
proof of some other fact or facts with 
which experience shows it is usually 
associated by succession or coexist- 
ence.—Cox v. Nance, 143 S.W.2d 897. 
 Yex.Civ.App. Presumptions cannot 
-be indulged as a basis for legal infer- 
ences contrary to facts established con- 
oa usively by positive, direct evidence.— 
\ Texas Pacific Coal & Oil, Co. v. Wells, 
151 S.W.2d 927, error granted. | 
-.. Wis. Presumptions are applied to 
compel the production of evidence, if 
any exists, and not to exclude its pro- 
uction.—Hanson y. Hngebretson, 294 
YW, 817. > 
bak 8 27 


4 One presumption cannot 
‘built upon another.—Southern Ry. 
vy. Stewart, 115 EB.2d 317. 
N.Y. Testimony of one who ex- 
amined pipe some weeks or months aft- 
er Accident allegedly resulting from 
breakage of the pipe, that~portion of 
he surface along the fracture was dis- 
olored, and that in, opinion of witness 
this indicated a defect, was inconclu- 
sive as comprising an inference based 
upon an inference.—Lee vy. Walworth 
. 1 F.R.D. 569. 4 Fav 
Ala. It is not permissible to build 
ference upon inference which leads 
pure conjecture or guess.—Johnson 
Louisville & N. R. Co., 198 So. 350, 
Ark. That oath of office of commis- 
loners of street improvement district 
E found in a desk at city hall creat- 
resumption that it was filed, but 
ot create presumption that such 
occurred within 10 days from its 
execution. Pope’s Dig. § 7353.—Jones 
ghton, 142 S.W.2d 505, 200 Ark. 


5 conclusion of fact cannot be 
eached by imposing a _ presumption 
pon a presumption.—Jones y. Leigh- 
, 142 S.W.2d 605, 200 Ark. 1015. 
Fla, Generally, presumptions must 
‘based on facts and not upon in- 
ences or upon other presumptions, 
inference may rest on inference to 
it that reason and necessities of 
e require it in interest_of justice.— 
antic Coast Line R. Co. vy. McIn- 
‘tosh, 198 So. 92. — 
_ If an inference or presumption is 
ased on such evidence that it may 
‘easonably be regarded by jury asa 
roved fact, although the evidence on 
hich inference or presumption is 
ased may be circumstantial, such in- 
ference or presumption of fact may it- 
elf form basis for another inference of 
fact.—Atlantic Coast Line R. Co. v. Me- 
ntosh, 198 So. 92. 
In conductor’s action under Federal 
Employers’ Liability Act against rail- 
road for injuries’ allegedly received 
when. train backed suddenly while 
was 


Set, 


_. was _ negligent 
Employers’ Liability Act, 45 U.S.C.A, 
_ §§ 51-59.—Atlantic Coast Line R. Co. 
vy. McIntosh, 198 So. 92. 
_. Kan. Presumptions or inferences 
based on presumptions or inferences 
re insufficient to mect burden of proof 
-restin on a. pleader.—McKenzie. v. 
New_York Life Ins. Co., 112 P.2d 86, 
53 Kan, 439. 
iho: Verdicts should not be reached 
me _building inference upon inference.— 
_ Mendenhall vy. Neyer, 149 S.W.2d 366. 
_. Mo.App. The law does.not permit 
' building inference upon inference, but 
cea ANY: number of inferences may be drawn 
ch in’: aren ease so long as each has a 
; factual foundation, and same fact may 


raise several concurrent ~inferences.— 
v. Kansas City Life Ins. Co.,, 


Fulto 
TR S.W.2d 581, , 
Where insured failed to reinstate life 
policy after receiving letter from in- 
- surer stating that extended insurance 
_ would last until specified date, deter- 
_ mination that insured relied upon such 
—  jetter, so as to create estoppel against 
__ imsurer, was not improper as building 


upon l ice. = 
ty Life ‘Ins. Co 8 S.W.2 


Mo.App. Inferences may _ be piled 
one. upon 
rive ata 
conclusion ) 
—Krug v. Mutual Life Ins. Co. of New 
York, 149 S.W.2d 393. 

As many inferences may be drawn 
from a fact, or state of facts, as it 
will justify, so long as each has a fac- 
tual foundation—Krug v. Mutual Life 
Ins. Co. of New York, 149° S.W.2d 393. 

Mo.App. The fact must first be es- 
tablished before an inferénce may be 
eoncluded or deducted therefrom, and 
the inference must be a_ reasonable 
one.—Pape vy. Adtna Casualty & Sure- 
ty Co., 150 S.W.2d 569. 

A presumption or inference cannot 
be based on some other presumption 
or inference.—Pape y. Atna Casualty 
& Surety Co., 150 S.W.2d 569. : 

N.Y.App.Div. Where circumstantial 
evidence in an action for death justi- 
fied a finding that deceased, while a 
pedestrian, was struck at night by a 
taxicab on the front of which de- 
ceased’s body was discovered by an- 
other motorist, and further evidence as 
to the foree of the collision and the 
eab driver’s lack of knowledge thereof 
justified'a finding of negligence on the 
part of the driver, such finding of 
negligence was not objectionable as 
an inference based on an inference.— 
Allen v.' Stokes, 23 N.Y.S.2d 443, 260 
App.Div. 600. 

N.Y.App.Div. An inference may not 
be based on an inference to impose li- 
ability.—Wolfson y. Metropolitan Life 
Ins. Co., 28 N.Y.S.2d “490, '262 App. 
Div. -886. ; 

W.Y.Sur. Presumptions are indulged 
to supply the place of facts, but they 
are never allowed against ascertained 
and established facts, and when such 
facts appear, the presumptions disap- 
pear.—In re Simpson’s Estate, 24 N.Y. 
$.2d 954, 175 Mise. 718 

Ohio. An inference of fact. cannot 
be predicated upon another inference 
but must be based upon a fact sup- 
ported by evidence.——Hoppe v. Indus- 
trial Commission of Ohio, 30 N.Hi2d 
703, 1387 Ohio St. 367. 

Ohio App. An inference upon an in- 
ference is inadmissible because in- 
dulgence in second inference would ex- 
haust reasoning process and enter do- 
main of speculation and mere conjec- 
ture —Sheley v. Swing, 29 N.E.2d 364. 
65 Ohio App. 109. } . 

Ohio App. One inference may not 
be based upon another inference, but 
two or more different inferences may 
be drawn from the same proven facts. 
—House vy. Stark Iron & Metal Co., 34 
N.B.2d 692. 

Ohio App. In _ action for death, 
plaintiff was entitled to all reasonable 
inferences from the facts proved, but 
she was not entitled to place infer- 
ence on inference—Frommel yv. Coney 
Island, 36: N.E.2d 9 

Ohio App. In action upon an insur- 
ance policy covering loss or damage 
caused by gas explosions in heating 
equipment in a residence, where plain- 
tiff’s testimony was that he thought 
an explosion had ruptured sections in 
the boiler and these’ permitted the 
water to escape gradually which re- 
sulted in burning up the boiler, this 
was not evidence of a gas explosion, 
was nothing more than an “inference 
on inference’, and could not. be con- 
sidered as having any probative force. 
—Apseloff. v.. Northwestern Nat. Ins. 
Co., 36 N.E.2d 194. ; 

Or. Where pedestrian testified that 
he looked to the west before crossing 
street and saw no automobile approach- 
ing from the west, and waited ‘‘a min- 
ute or two” in center of street for 
west-bound automobile to pass, court 
eould not infer from pedestrian’s fail- 
ure to see automobile approaching from 
the west that such automobile had not 
yet entered the street when pedestrian 
started to cross, and then infer from 
such inference without supporting evi- 
dence that such automobile was Aiiven 
at excessive speed in order to strike 
pedestrian within a “minute or two,” 


Kansas Ci 
581. 


‘conclusion, so long as the 


the other in order to. ar- 


reached is not too remote. 


of fact.—Houston Fire & Casualty Ins 
Co. v. Biber, 146 S.W.2d 442, error di 
missed, judgment correct... 2... 4 
Tex.Civ.App. The law does not per-  _ 
mit the pyramiding of one presumption — 
upon another because an ultimate fact 
thus arrived at is too conjectural and 
speculative to support a judgment.— aS 
Texas Pacific Coal & Oil Co. v. Wells, 
151 S.W.2d 927, error granted. Pek at 
Vt. The only inferences of fact which As 
the law recognizes are immediate in-- 
ferences from the facts proved, but a — 
given state of facts proved to the satis- 
faction of the jury may give rise to 
separate inferences and in such cases- 
one. inference is not built upon the 
other, each being drawn independently 
from the same evidence.—Gero vy. John, — 
ee Mut., Life Ins. Co., 18 A.2d ~ 
Wash. Presumptions may not be 
pyramided upon presumptions, nor in- | 
ference upon inference.—Prentice Pack- 
ing & Storage Co. v. United Pac. Ins. | 
Co., 106 P.2d 314. Be . Jer eee 


§ ¥ 

C.C.A.7. Proof of existence at a — 

particular time of a fact of'a con- 
tinuous nature gives rise to an infer- iy 
ence, within logical limits, that it 
exists at a subsequent time—Dunbar ~ 
v. Commissioner of Internal Revenue, 
119° “F.2d 1367. U AORN MA SS eel 
'D.C.Cal. (Where impracticability of ° 

fixing actual damages for breach of 


its continuance to time of — yy 
breach attaches under California law — 
and no other proof of actual damage is _ 
necessary, but the presumption may be — 
overcome by proof that no damage was — 
actually suffered. Civ.Code Cal.  §§ 
1670, 1671—Byron Jackson Co. y. U. — 
S., 35 F.Supp. 665, elas Paid ack a) 
Ky. One cannot consent to a nuis- 
ance and then recover damages there- 
for, and such consent once given will 
be presumed to continue until with~ | 
drawn, or until objection to nuisance * 
is made.—City of Frankfort v. Ballew, — 
151 S.W.2d 1063, 287 Ky. 141. ee 
N.Y.App.Div. Where duties of care- 
taker of tug and oil barges required 
that he go ashore for meals and to — 
obtain repairs’ and when last seen 
alive caretaker was proceeding along 
dock toward tug and barges after hay. 
ing obtained evening meal, and he © 
was thereafter found dead, presump- 
tion obtained that fatal accident fol-— 
lowed as a continuation ‘of the locus of 
employment last seen or known and 
therefore had its genesis on land, and 
claim for compensation for the: death _ 
of the caretaker was within the jurisy 
diction of the State Industrial Board — 
Workmen’s Compensation Law, § 21i-- | 
Orim y. Oil Transfer, Corporation; 29 
N.Y.S.2d +203; 262: App.Div: 483;0 91911 © 
Tex. In action for damage to com- ~ 
bine harvester transported by trucker, 
proof that when contract of transporta: 
tion was made trucker was doing busi- , 
ness as a common carrier in county 
where action was brought raised pre- 
sumption of continuance of such status 
until filing of action a short time later, 
S80 as to establish venue in such county | 
in absence of evidence rebutting pre- — 
sumption, Vernon’s Ann.Ciy.St. art. 
1995, subd. 24.—Mayhew v. McFarland, 
153 S.W.2d 428. Lear ie 
Proof of existence at particular time 
of a fact of a,continuous nature gives — 
rise to inference, within logical limits, 
that it exists at a subsequent gong Fale 
( 


bi deasl v.: McFarland, 153 S.W.2d — 
. ' y pei f 
Tex.Civ.App, Where it was employ- 
er’s custom to transfer its crews of | 
workmen from place to place, and 
there was no evidence of a new con- — 
tract entered. into by deceased em- 
ployee in Louisiana, where he was — 
drowned in the course of employment, 
ni +A 


J 


death was compensable under the 
as compensation law. Vernon's Ann. 


or a custom is once established, 


eek viously 
ane. ‘tinued in “forte when em- 


came a recorder’s helper 
question whether 


a, on 


ex- 


mei er art. 8306, § 19—A@®tna Casual- 
& Surety Co. v. Dixon, 145 S.W. 2d 
620. error refused. 

Where the existence of a status or 
a state of things, a personal area 
it is 
presumed that such status, relation, or 
custom continues until] the contrary is 
shown or until a different presumption 
is raised from the nature of the sub- 
ject in question.—Attna Casualty & 
ees Co. v. Dixon, 145 SNe ead 620, 
error refused. 


29 
‘D.C.Pa. Where merchandise ts deliv- 
ered to originating carrier in a foreign 
country, connecting carrier in this 


r country, as at common law, is liable for 


MS 


~ \ 


i a 


injuries occurring to the "merchandise 


in’ the cars on his own line, but, even 


under the common law, evidence of gov- 
ernment inspection at some time rea- 
sonably close to delivery to connecting 
carrier may be taken as evidence of its 
condition when delivered to that car- 
rier, and if such inspection shows per- 
fect condition the court may find that 
injury at time of delivery to consignee 
was due to negligence of connecting 
earrier.~-Bronstein v. Pennsylvania R, 
R., 33 F.Supp. 716. 

jl. A general presumption of sanity 
obtains, but when a condition of in- 
sanity is shown to exist, it is pre- 
sumed that the condition continues un- 
less disorder is of such character ag 
to indicate that it was probably of a 
temporary duration.—Turley v. Turley, 
30 N.H.2d 64, 374 Ill. 571. 

IH. In will contest, the mental con- 
dition of testator shown to exist is 
presumed to continue if it is of a 
continuous nature. Smith-Hurd Stats. 
ec. 148, § 7.—Peters v. Peters, 33 N.E. 
2d 425, 376 Ill. 237. 

“Mass. One of the commonest of in- 
ferences is that a state of affairs, in- 
cluding a state of mind, once proved 
to exist, continues to exist, and it is 
sometimes permissible to infer that 
such state of affairs has existed for 
some time before.—Conroy vy. Fall Riv- 
er Herald News Co., 28 N.E.2d 729. 

Tenn.App. In suit by  decedent’s 
heirs for proceeds of administratrix’s 
sale of realty, which guardian. of de- 
cedent, who was regularly adjudged 
insane and committed to insane asy- 
lum, purchased with his funds after 
release | therefrom while “unimproved”, 
chancellor did not err in failing to hold 
that decedent purchased realty himself 
while of sound. mind, in absence of 
evidence that he was restored to Sanity 
before purchasing it. Code 1932, §§ 
4451-4459, Kirk v. Sumner County 
Bank & Trust Co., 153 S.W.2d 139. 

The insanity of one declared a luna- 
tic by court will be presumed to con- 
tinue until his restoration to sanity is 
established by evidence. Code 1932, §§ 
4451-4459, 9613-9651, 9656-9659. —Kirk 
vy. Sumner County Bank & Trust Co., 
453 S.W.2d 139. 

Wash. If a condition of general in- 
sanity, which is not of a temporary 
kind, is once shown to exist, its con- 
finuance is presumed and burden of 
overcoming such presumption by proy- 
ing mental restoration or a lucid in- 
terval rests upon him who asserts such 


facts—In re Miller’s Estate,-116 P.2d. 


$26. 
30 


§ 
D.C.S.C.. Presuinptions of fact eee 
not operate retrospectively.—U. S. 
One 1939 Model Ford Pickup Truk, 


Motor No. 4662201, 35 B.Supp. 905. 
Cal.App. Insanity exists only from 

time when it is proven to exist and 

proof of insanity carries back no 


presumption of pee existence.—Olivera 
v. Grace, 116 P.2d 146. 

Mass. One of the commonest of in- 
ferences is that a state of affairs, in- 
cluding a state of mind, once proved 
to exist, continues to exist, and it is 
sometimes permissible to ‘infer that 


existed for 


pada 2 gare 
In action against corporation 


servants and agents of de- 


made by corporation on Webruary 17, 
1938, pursuant to statute, wherein it 
appeared that the two persons in auto- 
mobile at time of accident were di- 
rectors of defendant corporation, was 
proper, since it could reasonably be 
inferred until the contrary was shown 
that such persons were directors’ at 
time of accident. Gen.Laws 1938, ¢c. 
116, § 54.—Goff v. Craft’s, Inc., 20 A. 
2d 520, reargument denied 21 A.2d 10. 
35 


Fla. The presumption against sui- 
cide prevails when cause of death is 
unknown.—Mutual Life Ins. Co. of 
New York y. Bell, 3 So.2d 487. 

Mo, There is a presumption against 
See hike v. Kurn, 144 S.W. 

Mo. The presumption was that pe- 
destrian who was found lying by rail- 
road track fatally injured did not com- 
mit suicide——Darby v. Henwood, 145 
S.W.2d 376. 

Mo. In determining whether truck 
driver colliding with freight train at 
crossing was contributorily negligent, 
presumption ‘could be indulged that 
driver did not intentionally driye head- 
long into train for purpose of killing or 
injuring himself, but presumption that 
driver exercised due care could be in- 
dulged only in absence of evidence to 
contrary.—Zickefoose v. Thompson, 148 
S.W.2d 784. 

Mo. The law invokes presumption 
of due care in cases of accidents when 
there are no eyewitnesses, although in- 
stinct of self-preservation in man is 
present in cases of accidents observed 
by eyewitnesses in same degree as in 
those not so witnessed.—Wolf v. New 


yore Cc. & St. L. R. Co., 148 S.W.2d 
NJ. A legal presumption against 


suicide exists and may be invoked to 
establish a prima facie case, but such 
presumption is rebuttable.—Carroll v. 
Prudential Ins. Co. of America, 15 A 
2d: 810125 "N.S: 397, 


§ 36 

C.C.A.1. The fact that corporate 
books and records were to a large ex- 
tent destroyed or rendered illegible by 
hurricane and flood dispelled any un- 
favorable inferences from failure to 
produce such books and records, but 
did not relieve corporate officers of the 
burden of establishing by convincing 
affirmative evidence their claim that 
withdrawals from corporation were for 
corporation’s benefit, and did not con- 
stitute debts owing to corporation.— 
Allen v, Commissioner of Internal Reve- 
nue, 117, F.2d 364. 

C.C.A.Tenn,. The “presumption is that 
competent and pertinent evidence with- 
in knowledge or—€ontrol of a party 
which he withholds is against his in- 
terest and insistence.—Hquipment Ac- 
ceptance Corporation v. Arwood Can 
Mig. Co., 117 F.2d 442. 

Del, The nondelivery of letter di- 
rected to a certain address was a 
prima facie showing that addressee 
was not in residence at that place.— 
BO York Trust, Co. v. Riley, 16 A.2d 

Ky. Where injured employee's veri- 
fied application for compensation award 
put employer on notice that employee 
elaimed that his daily earning was 
about $5, employer, by failing to in- 
troduce pay roll, took chances on 
having Board accept employee's. evi- 
dence, and presumption was that evi- 


dence withheld by employer would have 


supported employee.—Black Mountain 
Corporation iF Thompson, 147*°S.W.2d 
708, 285 Ky, 306. 

N.Y.Sup. A letter properly addressed, 
stamped, and mailed is presumed to 
have been received by the addressee.— 
ee Triangle v. Konrad, 24 N.Y.S.2d 
4 

N.Y.City Ct. All evidence is to be 
weighed according to the proof which 


it is in _ power of 0: 
troduced and in the power | 
- side to 


v. Fall Riv-- 


for personal injuries resulting from 
being struck by automobile driven by 
. alleged 
fendant on December 7, 1937, admis-. 
sion in evidence of first. and only report 


. and negligent act complained of 1 


have contradicted, 
Zabelin, 24 N.Y.S.2d 962. 
N.C. 
a A 
trol which he can produce 
to do so, it is some proof that he can- 
not refute the charge. oo v. Kap- 
pas; 128. Hi2d'693) 2185 NiCe as. 
Pa. Where testimony relied on by 
carrier as justifying violent and | 
usual stop of its bus resulting in 
injury to passenger was partly by an 
interested witness and much of it 
contradictory of testimony for pla 


one carrier would reasonabiy be ex- — 
pected to account for and passen: ; 
would not be, there was no room for 
the assumption that if evidence 
carrier was not true, plaintiff wo 1d 
have denied it.—Shedlock v. 
Valley Autobus Co., 17 A.2d- 38. 
Pan 23 Gl. ' 
Tex.Civ. App. Where it is affirm. 
ly shown that letter, communic 
or notice has been properly stamp 
and addressed to party, presumpti 
fact arises of receipt by such party, 
evidence of mailing will support fin ing 
of receipt.—Southland Life Ins. 
Greenwade, 143 S.W.2d 648, 
granted. 
Tex.Civ.App. Where arhieipal 
not testify, or it being a corpor 
its officials or manager fail or 
‘to testify regarding relationship - 
alleged agent or servant, i 


sumption of agency.—Norris B 
Mattinson, 145 S8.W.2d 204. i 
The silence of one in the best posi- Ss 
tion to know the truth will add prol 
tive strength to slight ‘testimony ; 
fered by one whose duty it is t 
tablish agency.—Norris Bros. 
tinson, 145 S.W.2d 204. 
Tex.Civ.App. A defendant cannot b 
called on to produce evidence ‘where Eyes: 
plaintiff has failed to bring suffi 
proof to prima facie sustain th 
of action.—Lykes sth Ripley 
Co. v. Pluto, 146 S.W.2 f 
missed, judgment correct. f 
§ 44 : 

N.J. A presumption may be de- 
stroyed by positive and uncontrad 
evidence, so that its proponent may 
be able to thereby sustain burde 
proof and a directed verdict woul 
warranted._Carroll vy. Prudential 
Sain of America, 15 A.td 810, 125, 
39 

Tex.Civ.App. The presumptions a 
ing from facts relied ‘on are inference 
of fact, not of law, and may be 
troverted .—Merryman vy. 
S.W.2d 410. 

YTex.Civ.App. The presumption 
receipt of letter from proof of mailing 

continues as evidence, even after intro- 
duction of proof to contrary.—Sout 
land Life Ins. Co. v. sieges 1. 
S.W.2d 648, error eo ; Re 


Zeleny, 


members 
directors 
a majority of the board of directors, 
it would be presumed that the mem- 
bers constituted a majority of the 
board. with consent of the stockhold- 

ers.—Commissioner of Internal Reve- 


hue v. Southwest Consol Prrreea te 
119 F.2d 561. 
D.C.Va. The insuréd was charged | 


with notice of provision of life policy rs 
that no agent was authorized to modify 
eontract or waive forfeiture —Combs A " 
Equitable Life Ins. Co. of Iowa, 34 FF. 
Supp. 1002. Tea 

D.C.W. Va. Bankrupt corporation. ~ 
which leased tract for location of mill 
and other buildings incident to manu- 
facture of timber, was bound to know 
the contents of the lease contract.—In 
re Hakin Lumber Co., 34 F.Supp. 460. — 

Ariz. Where the custom of a busi- 
ness office to follow a regular routine 
is shown, and that a part of the rou-~ 
tine was followed is affirmatively estab- | 
lished, in the absence of some evidence ~— 
to the contrary, there is a presumption 


2 \Cme 
Ls 


See eae ee ee 


followed.—Consolidated Motors v. Skou- 
sen, 109 P.2d 41, 132 A.L.R. 1040. 
_ Cal. Generally, one is chargeable 
with knowledge of terms of a written 
contract including an insurance con- 
tract to which he has become a party. 
- —Glickman vy. New York Life Ins, Co., 
a 252, prior opinion 100 P.2d 
 €al.App. The rule that a person is 
conclusively presumed to know the 
state of his own title to realty is based 
on both actual and constructive knowl- 
edge of the person involved, and. ex- 
presses a public policy for the protec- 
tion and repose of land titles—Séeger 
vy, Odell, 108 P.2d 33 

- Landowners were presumed to know 
whether an execution had been levied 
n a judgment against them, whether 
a sale of their realty had been had, and 
whether a sheriff’s deed had issued, 
and in addition a duty rested on them 


to make use of the available means 
for ascertaining the; truth.—Seeger v. 
Odell, 108 P.2d 33. ; 
Cal.App. In action involving oil 
jease, wherein lessors contended that 
one of the lessees did not keep correct 
_ books and accounts, the presumption 
was that such lessee did keep correct 
ooks and accounts in absence of direct 
idence that such lessee did not do 
.—Axis Petroleum Co. v. Taylor, 108 


Ind.App. It is common knowledge 
which the decedent, whose death was 
Jlegedly caused by antirabies vactine 
nd who was a man of mature age, 


BHmployer by whom insur- 
ance was taken out on life of employee, 
as well as employee, had duty to read 


wise a 
pe eA 2d 
Mass. It is presumed that lessors 
and lessee thought that they had fully 
set forth their agreement for reduction 
of rent and that terms they employed 
appropriately and adequately expressed 
bargain they had. made.—Kurland v. 
_ Massachusetts Amusement Corporation, 
_ 29 =N.H.2d 749. 

 N.H. A general presumption exists 
that a man knows the situation of his 
real property, both as to its boundaries 
and possession.—Perley v. Roberts, 18 
Per A.2d 385. 

_, N.C. Powers of sale in a mortgage 
are contractual and must be complied 
with, but presumption of law is in 
favor of regularity in execution of 
~ power of sale—Pearce v. Watkins, 14 
 §.H.2d 658, 219 N.C. 636. 

Ohio App. Where there is no claim 
of fraud or mistake, it is conclusively 
presumed that insured when he got 
his industrial hfe policy knew its 
terms, accepted and was bound by 
-them.—Baranowicz v. Metropolitan Life 
wens Co., 34 N.H.2d 987, 66 Ohio App. 


_  Tex.Civ.App. Railroad company and 
section hand were presumed to have 
- eonducted themselves in accordance 
- with contract of employment, including 
the law as it existed at time of em- 
ployment and at date of injury—wWi- 
- ehita Falis & S. R. Co. v. Lindley, 143 
$.W.2d 428, error dismissed, judgment 
orrect. - : 
_ Tex.Ciy.App.. Courts will not in- 
_ dulge presumption that a refusal to 
- act as trustee was made without a 
Ms proper request to act having been 
made, but will presume that request 
was properly made where record shows 
that request was actually made.— 
Slaughter v. Qualls, 149 S.W.2d 661, 
error granted ‘ , 
Wash. Where insured. under auto- 
_ mobile liability policy had possession 


ow 


& 


+ 


that the rest of the routine was also 


: ae : 


stensen—-y¥. Co:,; 
111 P.24.565% . Bi 

Wash. The trustees of a corporation 
in charge of its affairs are presumed 
to know of the corporate acts.—Bay. 
City Lumber Co. v., Anderson, 111 P.2d 
771 


Wash. In determining - validity of 
voting trust agreements executed by 
busband, which had the effect of trans- 
ferring control of stock which was 
community property to minority stock- 
holder, court could not. presume that 
minority stockholder would violate his 
trust.—Hanley v. poss 115. :P.2d 933. 


C.c.A.Pa. The tax imposed on ad- 
justed declared value of capital stock 
is an “ad yalorem tax’ in which the 
values set upon the capital stocks. of 
corporations are intended to be meas- 
ured by the very persons most capable 
of ascertaining those values, and it 
cannot be assumed, in support of al- 
leged unconstitutionality of tax stat- 
utes, that any corporation will set ab- 
surd, fictitious, or whimsical values on 
its capital stock in order to reduce 
amount of taxes which may be lawful- 
ly due nor can it be presumed that 
a responsible corporate officer. will 
make a false return under oath. Rey- 
enue Act 1934, § 701(a,f), 26 U.S.C.A. 
Int.Rev.Acts, pages 787, 788; National 
Industrial Recovery Act §§ 215(a, f), 
216(a), 48 Stat. 207, 208; _U.S.C.A. 
COnstie arts glans wieA Leer asieos elem 
Amend. 5.—American Viscose Corpora- 
tion v. Rothensies, 121 F.2d 186, af- 
firming 34 F.Supp. 217. 

Del.Ch. A presumption obtained that 
action taken by. governing body of a 
corporation in matters of internal man- 
agement was in good faith. Reyv.Code 
1935, § 2115.—Hartford Accident & In- 
demnity Co. v. W. S. Dickey Clay Mfg. 
Cos, 21Ai2d' 178, 

Mass. Board of directors of corpora- 
tion was assumed to have been acting 
in good faith in voting to recommend 
to stockholders acceptance of an offer 
of third party to buy corporate stock 
if the third party agreed to accept all 
the stock that was tendered.—Mairs vy. 
Madden, 30 N.H.2d 242, 

N.Y.Sup. Salaries of corporate offi- 
eers remaining at same level for many 
years were presumptively reasonable.—. 
Wins aneh y. Seeman Bros., 21 N.Y.S. 


N.Y.Sup. Ordinarily, votes of. direc- 
tors of corporation are presumed to be 
fairly and honestly cast in good faith 
for best interests of corporation.—Blau- 


stein, v. Pan American Petroleum. & 
Transport Co., 21 N.Y.S.2d 651, 174 
Mise. 601. 


A subsidiary oil company’s directors 
nominated by parent corporation were 
entitled to presumption that their acts 
and their judgment in refusing to 
permit subsidiary to immediately build 
large refinery were honest, and that 
directors were motivated by good 
faith—Blaustein v. Pan American Pe- 
troleum & Transport Co., 21 N.Y.S.2d 
651, 174 Mise. 601. 
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Ark. There is a presumption that 
persons possessing good eyesight must 
have seen that which was within range 
of their vision if such persons gave’ 
attention and looked.—Davis vy. Draper, 
148 S.W.2d 662. 

N.H. It may be assumed that wit- 
nesses are interviewed before trial, but 
that fact alone does not render their 
testimony incredible—La Plante vy. 
Rousseau, 18 A.2d 777. 


§ 49 

Wis. The destruction of evidence 
warrants inference that the destroyed 
evidence, contained statements of fact 
contrary to the position taken by the 
person destroying the evidence.—State 
ex rel. Department of Agriculture y. 
McCarthy, 299 N.W. 58, 238 Wis. 258, 


§ 53 
D.C.N.Y. In libel for damage to a 
tow resulting from the parting, of a 
hawser from the tug, no unfavorable 
inference could be drawn against the 


“enrée tug trom fa) 
where the libel 
-more than 10 mont 


is af 
age occurred, and libelan 


led wu. 
r the da 
nt could hav’ 
requested an inspection of the hawser 
at any time before suit was begun.—_ 
The Bouker No. 7, 338 F.Supp. 585. — 

Fla. 
unlawful detainer by transferee of the 
grantee of landlord against tenant, 
tenant’s failure to introduce lease in 
evidence, which was presumably iden- 
tified by him when on the stand, was 
itself in the nature of an “admission” 
that. its introduction would not have 
been of any. value to him. Comp.Gen. 
Laws 1927, §§ 5310-5314.—Gray v. Cal-- 
lahan, 197 So. 396, 143 Fla. 673. 

Ind. The rule that failure to pro- 
duce testimony presumably favorable 
to litigant, or failure to produce tes- 
timony to prove or disprove material 
facts, raises presumption that testi- 
mony if produced would be unfavor- 
able, cannot be carried to the extent of 
relieving a party of burden of prov- 
ing case, or producing some competent 
evidence of essential facts.—Railway. 
Express Agency vy. Bonnell, 33 N.E.2d 
980, rehearing denied 34 N,E.2d 927. 

A plaintiff who has failed to make 


out his case will not be heard to say — 


that it was not necessary for him to 
do so because the defendant. was in. 
possession of evidence which, if it 
had been produced, would have been 
sufficient.—Railway Express Agency v. 
Bonnell, 33 N.H.2d 980, rehearing de-, 
nied 34 N.B.2d 927. 

Minn. Unexplained failure to pro- 
duce witnesses and records which pre- 
sumably would be favorable to the par- 
ty justifies inference that such evidence, 
if produced, would have been adverse 
to such party.—Schultz v. Swift & Co., 
ZIOAON Wiehe ie ae 

N.H. In action for injuries sustained 
by patron in fall on floor of defendant’s 
store, testimony that immediately after 
the accident one of defendant’s servants 
swept the floor where patron fell which 
testimony was denied by servant, and 
that patron did not see what, if any- 
thing, was swept up, did not relieve 
patron from proving all essential facts 
upon which her case depended even if 
such testimony established a suppres- 
sion of evidence on the part of the — 
defendant, since proof of alleged sup- 
pression of evidence cannot take the 
place of proof of facts necessary to re- 
covery.—Jakel v. Brockelman Bros., 21 
Av Za" 155... 2h 

Tenn.App. The rule that where a 
party to litigation is shown to be in 
control and _ possession of competent— 
and material evidence which he has 
withheld, a presumption will be in- 
dulged, in absence of adequate explana- 
tion, that if it had been adduced such — 
evidence would. operate to his prejudice 
generally applies where a party fails to 
adduce material facts shown to be in 
his possession or under his control, and. 
under proper circumstances the infer- 
ence may be drawn from the failure. 
to offer as. a witness another who is. 
available and shown to know material. 
facts, but generally the inference is. 
not proper where testimony of pos-- 
sible witness is merely cumulative.—. 
Baker v. Baker, 142 S.W.2d 737. F 

Yenn.App. Where the evidence tends 
to fix liability on defendant, and he 
has it in his power to offer evidence. 
to rebut the unfavorable inferences 
which the proof tends to establish, 
and neglects or refuses to offer such 
proof, it may be inferred that the fully 


‘developed evidence will establish lia- 


bility on his part—Pickard y. Berry-’ 
man, 142 S.W.2d 764. 


In a nonjury case, where the evi- 
dence adduced by the proponent tends 
to fix liability on his adversary in 
the sense that under the practice pre- 
vailing the case would have to be sub- 
mitted to a jury if there were one, even 
though it falls short under the quality. 
and quantum that would entitle him 
to a decree or judgment as a matter 
of right, it is sufficient to invoke the 
rule that if it be within the power of 


defendant to rebut the unfavorable in-. _ 


ference, from, the evidence so offered 
by his opponent, and he fails to do 


In statutory proceeding for — A 


ye 


Ye 


was a practitioner 


4, 


‘0 s shown that ly de- 
velo vidence would tend_to estab- 
lish liability.—Pickard v. Berryman, 


pan) 
f 


by father in game of chance allegedly 


affirming 


S 5 
142 S.W.2d 764. : ; 
In minor’s action to recover sum lost. 


conducted by defendant in a_ hotel 
room, where there was sufficient cir- 
cumstantial evidence to show prima 
facie a connection on part of defendant 
with the game conducted on other 


“premises in which the same operators 


participated and the game in which 
father lost his money, defendant hav- 
ing failed to rebut inference that he 
was the master of those conducting 


game in hotel room, chancellor was 
warranted in concluding that facts 
within defendant’s knowledge and 


withheld by him, if fully developed, 
would have established liability. Code 
1932, §§ 7814, 7815——Pickard v. Ber- 
ryman, 142 S.W.2d 764. 

_ Wa. In action on fire policy, contain- 
ing unconditional ownership clause, 
where insured testified that she _ in- 
formed agent that she was not the 
unconditional owner, and agent testified 
that he submitted written request for 
insurance to insurer who issued binder, 
and_ the letters to insurer were not 
produced, insured was entitled to such 
presumptions which follow where a de- 
fendant has failed to produce evidence 
under its immediate control.—Liverpool 
& London & Globe Ins. Co. v. Bolling, 
10 S.H.2d 518. ae 

- 


: § 
_C.C.A.Ill. In determining profits 
from sale of infringing devices as a 
measure of damages for the infringe- 
ment, failure of available officers of 
infringing company who had personal 
knowledge as to allocation of general 
overhead expense between company’s 
infringing and noninfringing business 
to testify, raised an inference unfayor- 
able to infringing company’s attempted 
allocation.—W. H. Miner, Inc., v. Peer- 
Jess Equipment Co., 115 F.2d 650, certi- 
orari denied Peerless Equipment Co. y. 
W. H. Miner, Ine., 61.S.Ct. 615. 

C.C.A.Mich. Where counsel for bank, 
from which United States sought to re- 
eover for bank’s refusal to surrender 
money on deposit allegedly . belonging 
to a taxpayer, testified that taxpayer 
had agreed to bank’s retention of de- 
posit .as indemnity against expenses 
which bank might incur because of 
taxpayer’s alleged forgery of checks 
deposited by him, and where counsel 
in good standing 
and for many years had been attorney 
for the bank, presumption that if tax- 
payer had been called he would have 
testified adversely was unwarranted, 
since taxpayer’s interests were adverse. 
Revenue Act of 1926, § 1114(e), 26 U. 
S.c.A, Int.Rev.Acts, page, 325.—Com- 
monwealth Bank vy. U. S., 115 F.2d 327, 
U. S. v. Commonwealth Com- 
mercial State Bank, 27. F.Supp. 787. 

C.C.A.Wis. The fact that -not a 
single bona fide customer for plaintiff's 
munufactured product testified in be- 
half of the plaintiff in action to enjoin 
infringement of trade-mark and for 
unfair competition, though not control- 
ling, was of some significance. Trade 
Mark Acts of 1905 and 1920, 15 USS. 
C.A. §§ 81-109 and § 121 et seq.—Steem- 
Electric Corporation v, Herzfeld-Phil- 
lipson Co., 118 F.2d 122, affirming 29 
F.Supp, 1011. 

D.C.Or. Where the United States 
in seeking to quiet title to certain 
lands lying within a meander line 
failed to call as a witness the one 
by whom the meander line was run, 
the court would assume that his tes- 
timony would have been contrary to 
the contention of the United States.— 
U. S. v. Otley, 34 F.Supp. 182. 

Ala, Where there was evidence that 
insured had all of a certain day to pay 
premiums for four weeks ending on 
that day and prevent a forfeiture of 
burial policy, and beneficiary testified 
that insurer’s agent had informed ben- 
eficiary that it was all right to pay 
the premium at a later day, because 
beneficiary had done business in “his 
company all of the time since it was 


‘in business’, and insurer did not offer 


-tradict 


nt or 
ae 


surer, and warranted inference that 
testimony of agent would have been 
detrimental.—Christian Benevolent 
Burial Ass’n v, Huff, 1 So.2d 390. 

- Conn, Ordinarily, inference that tes- 
timony of person not called as witness 
by party who had power to produce, 
and would naturally have produced, 
such witness would have been unfavor- 
able to such party, is permissible.— 
ee v. Palmer, 16 A.2d 595, 127 Conn. 


Idaho. The testimony which could 
have been given by engineer who ob- 
tained data which was basis for ap- 
plication for water appropriation per- 
mit was not pec atay, within control 
of either applicant or protestants, so 
as to raise an unfavorable presumption 
against either party for failure to call 
such engineer as witness. Code 1932, 
§ 41-202, as amended by Laws 1935, p. 
354.—Idaho Power Co. v. City of Buhl, 
111 P.2a 1088. : 

La.App. In_ action for damages 
caused by drinking beverage from 
bottle containing particles of glass, 
plaintiffs’ failure to call attending 
physician who was present in court 
during trial created strong presump- 
tion that his testimony would have 
been unfavorable to plaintiffs—CGunter 
v. Alexandria Coca Cola Bottling Co., 
197 'So0.7'159. 

La.App. Where physicians who ex- 
amined compensation claimant at the 
request of claimant’s former attorney 
were not called as witnesses by_ the 
claimant in compensation proceeding, 
and there was no explanation as to 
such failure, physicians’ testimony 
would be deemed to have been adverse 
to claimant.—Law v. Kansas City 
Bridge Co., 199 So. 155. 

La.App. Where defendant failed to 
account for absence of defendant’s 
wife as witness at trial, on defendant’s 
appeal Court of Appeal could: presume 
that had wife testified her statements 
would have been unfavorable to de- 
fendant’s case——Duhe vy. Williams, 199 
So. 518. 

La.App. Where party failed to call 
as a witness one who was in the em- 
ploy of the party at time of trial, the 
inference arose that the testimony 
would not have aided the party’s de- 
fense.—Hornsby v. Rives, 2 So.2d 532. 

La.App. Where order was obtained 
by compensation claimant’s attorneys 
to take testimony of two physicians 
who had examined claimant through 
action. of claimant» or his attorneys, 
but testimony of such physicians and 
that of third physician who had also 
examined claimant through his action 
or that of his attorneys was never ob- 
tained or introduced, it would be pre- 
sumed that physicians’ testimony 
would have been against claimant.— 
Guillory v. Union Sulphur Co., 3 So.2d 
197. 


Mich. In action to recover upon con- 
tracts for construction of two apart- 
ment houses, wherein defendant inter- 
posed a defense of settlement and filed 
a set-off for rent of defendant’s house 
occupied by plaintiff, defendant’s fail- 
ure to call one of his employees to 
whom plaintiff had paid $250 for de- 
fendant to apply on rent and also to 
eall defendant’s assistant office man- 
ager, from whom a witness of defend- 
ant claimed to have secured record in- 
formation to make up an exhibit, as 
witnesses, would lead to conclusion 
that if they had been called, their 
testimony would have been favorable 
to plaintiff—Patton v. Oakman, 299 
N.W. 761, 298 Mich. 672. 

Minn. Unexplained failure to pro- 
duce witnesses and-records which pre- 
sumably would be favorable to the par- 
ty justifies inference that such _ evi- 
dence, if produced, would have been 
adverse to such party.—Schultz v. 
Swift & Co., 299 _ N.W. 7. 

Mo. In proceeding to disbar attor- 
ney on alleged ground that marriage 
record was caused to be forged by at- 
torney or was knowingly made use of 
by him with knowledge that it was 


; Tas Say Ae Pot aaneae. EM ace 
other witness to con- a forgery, failure of attorr 
— tradic t y though both officers 
and agents testified, failure to produce 
the alleged agent weighed against in- 


duce woman, who was name 
record and on whose behalf at 
had instigated litigation involving uv 
of the record, justified inference th 
she was not “available” to attorney 
witness, not in sense that she — : 
not accessible for’ service of subpoena, | 
but that her testimony would be un 
favoravle to attorney.—In re War 
146 S.W.2d 874. we 
Mo. Where a given witness is eq 
ly available to both of the part 
neither of them may draw any adv 


put such witness on the stand 
Thomasson’s Hstate, 148 S.W.2d 
Mo.App. In suit to reform fire 
icy and to recover thereon, failure of 
insurer’s agent, who issued the policy, 
to testify, gave rise to a presumptio: 
unfavorable to the insurers aan ae 
Automobile Ins. Co. of Hartford, Conn., 
144 S.W.2d 860. a ; 
N.J. Under certain circumstance 
failure to produce witness w. r 
shown by evidence adduced to be 
ly to have pertinent knowledg 
transaction under scrutiny may 
an inference that witness was not pri 
duced because his testimony would 
unfavorable to the party.—Hichel perg- 
aoe 


ery. Inter-City ‘Transp. Co:, 15 
758, 125 N.J.L. 365, affirming 10 A 
267, 123 N.J.L. 595. : 
N.J.Sup. On application for i 
in award of compensation on gr 
of increased disability of emplo. 
where witnesses having knowled, of 
conditions both at the time of o 


Pas 
Contalvi, 18 A.2d 840, 126 N.J. 
Ohio App. If it appears from t 
dence that a litigant knows of exist 
of a witness and such witness is within 
control of litigant whose interest it 
would naturally be to produce hi 
without satisfactory explanation he 
fails to do so, jury may draw an ir 
ference that testimony of witness wo1 
not have been fayorable to litigant, — 
but for rule to apply it must appear — 
that witness was under control of | i 
gant failing to produce him.—Llewelly 
v, Cincinnati St. Ry. Co., 32 N.H.2d 
66 Ohio App. 107. ah Gree 
Tenn.App. The rule that where | 
party to litigation is shown to be i 
control and possession of compete! 
and material evidence which he 
withheld, a presumption will be ir 
dulged, in absence of adequate 
planation, that if it had been adduce 
such evidence would operate to hi 
prejudice generally applies. where 
party fails to adduce material facts 
shown to be in his possession or - 
der his control, and under prop 
cumstances the inference may e 
drawn from the failure to offer as a 
witness another who is available an 
shown to know material facts, but 
generally the inference is not prop i 
where testimony of possible witness 
merely cumulative—Baker vy. Bak y 
142 S.W.2d 737. ¢ aie) 


In suit to set aside antenuptial con Hy 
tract, complainant’s failure to intro- — 
duce as a witness an available in- 
dividual who had signed contract as — 
a witness did not permit inference that — 
individual’s testimony would have been — 
prejudicial against complainant, where — 
the only showing concerning individ- — 
ual’s knowledge of controversy was — 
that individual had signed contract as — 
a witness to signatures of parties, 
which was not an issue, and there was ~ 
no showing that individual had knowl- — 
edge concerning whether complainant’s — 
husband had acted in good faith with ~ 
complainant in making contract or 
knowledge as to circumstances under 
which contract was made.—Baker vy. 
Baker, 142 S.W.2d 737. hee 

Tenn.App. The presumption is that — 
a defendant, who was friendly to co- 
defendant, and present in courtroom 
during trial of case, but was not 
called as witness by codefendant, 
would have sworn contrary to code- — 


4 


ndant’s interest—Loy v. Loy, 151 hg 


W.2d 178. ¢ } 
Tex.Civ.App. Where evidence of 
agreement by bank to hold for a par- 
ticular purpose certain funds deposited 
in a general account was not contro- 
verted by officers of defendant bank, 
although present at trial, such agree- 
ent must be assumed to have been 


_ Wash. Generally, where party to ax 
action has failed to produce witnesses 
t nder his control, who could have tes- 
tified to material facts favorable to 
such party, and has failed to explain 
failure so to do, inference that tes- 
_timony. of witnesses, if produced, 
ould have been unfavorable can be 
rawn only when under all the cir- 
umstances failure to produce witness- 
es, unexplained, creates -a_ suspicion 
that failure was a willful attempt to 
- withhold competent testimony.—Wright 
Safeway Stores, 109 P.2d 542, 
Wash. Where a party calls no wit- 
nesses, but submits his case in reliance 
pon the insufficiency of his adversary’s 
vidence, no unfavorable inferences 
ise from his failure to call witnesses. 
—McFarland v. Commercial Boiler 
ks, 116 P.2d 288. 
a. Petitioners’ failure to pro- 
witness whose testimony was vi- 
o them justified the Supreme Court 
f Appeals in assuming that his tes- 
timony would not have aided the peti- 
} s.—Arbogast v. Shields, 14 S.H. 


Wyo. In action to quiet title in- 
olving boundary line disputes, failure 
efendants to produce as a witness 
who assisted in making one of 
s introduced in evidence did not 
aise a presumption against defendants 
where such individual was out of state 
and the defendants offered as_ wit- 
ss the individual under whose direc- 
n the survey was made.—See Ben 
fealty Co. v. Gothberg, 109 P.2d 455. 
Wyo. In malpractice action, where 
defendant had a number of physicians 
testify on his behalf, and had all of pa- 
jlent’s ‘nurses as witnesses, failure to 
‘oduce nurse who was not present, or 
» call another physician’ who had 
xamined patient, or to call physician 
performed skin grafting operation, 
r to call another physician whom he 
iad consulted, raised no presumption 
that such witnesses would have testi- 
ed unfavorably to the defendant.— 
h v. Beard, ie 260. 


; In action by brokerage 
to recover money advanced and in- 
ng question whether cotrustees ac- 
‘quiesced in maintenance of the account 
by a single trustee of Massachusetts 
usiness trust, favorable inferences to 
position of the firm could legitimately 
be drawn from the failure of the co- 
frustees to testify—Bomeisler vy. M. 
Jacobson & Sons Trust, 118 F.2d 261, 
 ©.C.A.N.Y. The privilege against 
Sb f-incrimination may be operative in 
_ deportation proceedings, but alien’s si- 
 Jence may be evidence against him.—U., 
S. ex rel. Zapp v. District Director of 
_ Immigration and Naturalization, 120 
_) Be2d_ 762 
Ind. A situation in which many of 
ts upon which there is uncertainty 
re peculiarly within knowledge of 
aymelant may give rise to inference 
that if facts had been fully disclosed 
they would have been unfavorable.— 
Great American Tea Co. vy. Van Buren, 
83 N.H.2d 580. 
- While rule respecting inference aris- 
ing where facts were peculiarly within 
wiedge of appellant will not be car- 
ried to extent of relieving party of 
_ burden of proving its case, it may be 
considered as a circumstance in draw- 
_ jing reasonable inferences from facts 
_ established.—_Great American Tea Co. 
yy. Van Buren, 33 N.E.2d 580. 
~~ Kan. Failure of a party to throw 
light on an issue peculiarly within his 
own knowledge or reach raises a pre- 
sumption, open to explanation, that the 
‘ concealed information is unfavorable to 


} . 


‘oy 
ae. 


ict 

yt : antl ee 

“him,—Donley yv. Amerada 

: PORRHARON, 106 P.2d 652,. 152. 
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In action against oil companies for 
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damage to stock farm as result of al- 
leged pollution of creek by salt water 
from oil wells, failure of oil companies 
to_introduce evidence as to how long 
they had been emptying salt water into 
the creek gave rise to a presumption 
that the concealed information was un- 
favorable to them, where they operated 
the leases, and the information was 
peculiarly within their knowledge or 
reach. Gen.St.1935, 55-121, 55-122.— 
Donley v. Amerada Petroleum Corpora- 
tion, 106 P.2d 652, 152 Kan. 518. 

Mo. In suit to set aside trustee’s 
deed executed under foreclosure of a 
deed of trust, where purchaser at fore- 
elosure sale was charged with aidin 
mortgagee in his alleged fraudulen 
conduct, and she was personally served 
with process and filed answer, purchas- 
er’s failure to appear at trial to refute 
charges created an unfavorable circum- 
stance against her.—Shumate v. Hoef- 
ner, 127 S.W.2d 640. 

Neb. After plaintiff has introduced 
evidence tending to prove his case, if 
defendant fails to testify to matters 
peculiarly within his knowledge nec- 
essary to his defense, a presumption 
exists that his testimony, if produced, 
would militate against his interest, 
and this presumption. may be consid- 
ered by the court or jury in determin- 
ing the facts proved.—Alexander v. 
Turner, 297 N.W., 589. 

N.J.Ch. Where grantor’s son to 
whom grantor had conveyed realty 
failed to avail himself of the oppor- 
tunity of testifying to the circum- 
stances surrounding the conveyance in 
suit to which he was a party defend- 
ant questioning the validity of the 
conveyance, that failure, unexplained, 
led to unfavorable inferences.—Lone 
Star Cement Corporation y. Palmer, 
18 A.2d 711, 129 N.J.Hq. 214. 

Tex. In trespass to try title by 
plaintiff in vendor’s lien foreclosure 
suit who purchased property at sher- 
iff's sale, against grantee of portion 
of mineral rights from defendant in 
such suit, involving question whether 
grantee appeared as attorney for de- 
fendant in foreclosure suit and was 
bound by judgment therein, although 
he was not made a party, where judg- 
ment in foreclosure suit reciting that 
defendants appeared by their attor- 
ney and affidavit signed and sworn 
to by grantee stating that he was de- 
fendant’s attorney in such suit were 
offered and grantee sat silent and of- 
fered no denial or explanation, trial 
court had right. to view such silence 
as a strong circumstance against gran- 
tee.—Miller_ v. Dyess, 151 S.W.2d 186, 
peers Dyess v. Miller; 126 S.W.2d 


§ 62 
Ark. It is presumed that there may 
be issue so long as life continues.— 
Love v. McDonald, 148 S.W.2d 170. 


> QOPen 
Ga. In suit to enjoin permitting 


livestock to run at large, reviewing 
court would presume, in absence of 
anything to -the contrary, that ordi- 


nary gave such notice of result of stock 
law election as the law required. Code 
1933, §§ 62-501, 62-502.—Kimser vy. 
Mickel, 12. 8.0.2d 547, 191 Ga 1&8 

Ga. Under statute requiring posses- 
sor of a will to file it, and making his 
failure to do so ground for fine and 
imprisonment, and 
an executor to offer a will for probate 
as soon as practicable after a testator’s 
death, it would be assumed, in action 
to impress land with resulting trust 
in favor of plaintiffs on ground that 
choses in action bequeathed to them 
had been used in part payment of 
land, that will of testator was pro- 
bated with reasonable promptitude, 
and that nominated executor qualified 
and served, or that some other person 
was duly appointed administrator with 
the will annexed, and qualified as such. 
Code 1938, §§ 113-610, 113-615.—Lewis 
By Are 12 S.E.2d 593, 191 Ga, 

Tex.Civ.App. Where jury’s answers 


trict judge to ent 


statute requiring - 


snter judgment o 
f Civil Appeals ld p 


ict, t oO 
dict, Court ti pektn 


sume that district cour 
its duty and endeavored € 
eliminate conflicts in answers,—Texas 
& N. 


229. , teh 
W.Va. Courts are presumed to have 
correctly followed the required routine 
until contrary 
Thorn, 12 S.H.2d 5385. Aw + (Hee ta 

From the proper compiling of a 
docket, at the end of the term for 
which it was prepared, each ease there- 
on is presumed to have been called 
for trial and will be regarded as hav- 
ing been until and unless the gare tin4 
appears.—Gibson y. Thorn, 12 8.H.2 
535. 


§ 68 

- D.C.N.C. In suit in which infants 
are parties and in which a consent de- 
eree is rendered, it is presumed that a 
court made inquiry concerning an in- 
fant’s interests, in absence of proof to 
the contrary.—Watson v. U.'S., F. 
Supp. 777. 

Ala. It will be assumed that court 
appointing receiver will not hesitate to 
enforce its order or make another as 
the exigencies may require. Code 1923, 
§ 10123.—Parker v. Farish, 1 So.2d 596. 

Ga.App. A petition which alleged 
that street railroad’s officers detained 
plaintiff for contempt in failing to ap- 
pear to answer charge of smoking on 
street car which had been lodged 
against plaintiff. did not state cause 
of action for ‘false imprisonment,” 
notwithstanding petition alleged that 
there was no ordinance designated as 
“smoking on trolley,” where petition 
nowhere alleged that there was not 
an ordinance under some other name 
which plaint.ff violated by smoking on 
street car, and it would be assumed 
that court authorities acted lawfully in 
docketing the charge. Code, § 18-208. 
—Hughes v. Georgia Power Co., 15 S. 
BH.2d 466. 4 

Il.App. Where judgment is’ econ- 
fessed in open court, presumptions are 
in favor of regularity of all proceed- 
ings, but there is no such presump- 
tion in case of judgment confessed 
before court clerk, in which case all 


facts must appear in record.—Boox 
v. Ewbank, 35 N.H.2d 961, 311 1). 
App. 312. 

Mo. In _ prohibition action to pro- 


hibit calling of special judge to sit — 


on hearing of motion to set aside 
judgment granting parole, Supreme 
Court assumed that in habeas corpus 
action brought by the prisoner Court 
of Appeals was authorized to set aside 
judgment of the regular judge revok- 
ing parole, but would construe opinion 
of the Court of Appeals as ruling only 
as such court was authorized to rule 
under the law.—State ex rel. Wilkerson 
vy. Kelly, 142 S.W.2d 27. : 
Tex.Civ.App. A presumption existed 
that the trial court in weighing jury’s 
answers to special issues followed the 
rules of construction as announced by 
the reviewing courts of the state—Holt 
v. International Great Northern R. Co., 
152 S.W.2d, 472. : 
Tex.Civ.App, Where justice of the 
peace, before whom action on life in- 
surance policy was first tried, was con- 
clusively shown to have procured rec- 
ord of insured’s death, he made and 
certified public record thereof as local 
registrar of his precinct, and such rec- 
ord was introduced in evidence with- 
out objection or suggestion that cer- 
tificate was filed in another precinct 
than that in which insured died, Court 
of Civil Appeals must presume, on ap- 
peal from judgment for plaintiff after 
denial of defendant's plea of privilege, 
that justice performed his statutory 
duty .to secure record of insured’s 
death, and may properly infer, in ab- 
sence of contrary evidence, that in- 
sured died in justice’s precinct, so as 
to sustain venue of action therein. 
Vernon’s Ann.Civ.St. art. 4477, rule 
36a.—Blue Bonnet Life Ins. Oey 
Robinson, 153 S.W.2d 200. 

Wis, 
highway award or release of damages 


to have jury — 
O. R. Co. y. Young, 148 8.W.2a | 


appears.—Gibson V.. — 


In a proceeding to lay out a 


my 


ets 


._ 


36.0. A Kan. 


_ violator would be prosecuted. 


di, 1 FSR.D 


i iy § 69, Sivec bene the 
p Where an administrative 
board’ acts within the line of its offi- 
cial duties, its orders are presumed to. 
be regularly, properly and _ legally 
made.—State Corporation Commission 
of Kansas vy, Wall, 113. F.2d).877. 

 €.C.A.Wis. Where more than 17 
years had elapsed since order reinstat- 
ing war risk policy was made and in- 
sured had died, beneficiary had died 
and officers .who had passed on ap- 
plication for reinstatement had either 
died or disappeared, much weight, at- 
tached to the presumption of yalidity 


~ and regularity of the order made by a 


duly appointed administrative officer of 
the Veterans’ Bureau.—Donsing v. U. 
Suis 20-615; 

D,.C.Mass. A certificate of registra- 
tion issued by the Register of Copy- 
rights earries with it a presumption of 
regularity. Copyright Act, § 55, 17 
_U.S.C.A. § 55.—Pizzano v. Knowles & 
Co., 37 F.Supp. 118. 

D.C.Ohio. The presumption is that 
the Fair Labor Standards Act would 
be obeyed and that, if it was nol the 
air 
Labor Standards Act § 1 et seq., 29 U. 
S.C.A. § 201 Se federescining y. Bernar- 


was that the Assistant Director of the 
Claims Division of the Veterans’ Bu- 
reau was designated for the duty he 
performed when he wrote a letter to 
beneficiary named in war risk. policy 
disallowing her claim. World. War 
Veterans’ Act 1924, § 5, 38 U.S.C.A, § 
426.—Bandy v. U. S., 33 F.Supp. 752. 
 Cust.& Pat.App. A presumption = of 
correctness attaches to findings of pub- 
lic officials proceeding within the lim- 
‘its of official authority and duty.—Y. 
Mueller & Co. v. U. S., 115 F.2d 354. 
Ala. Generally, there is a presump- 
tion that an officer has performed a 
duty required by law, and which his 


records show was performed,—Cox v. 


Williams, 3 So.2d 129. 

Ala.App. The presumption will be 
indulged that an official duty was per- 
formed by the Governor.—Kelley  v. 
_ State, 200 So. 115. 

Alaska. A presumption of correct- 


ness attaches to the action of admin- 


istrative officials with respect to mat- 
ters committed to their discretion, and 
the exercise of such discretion will not 
be disturbed if based upon substan- 
tial testimony and not manifestly ar- 
bitrary and unreasonable.—Graff  v. 
Town of Seward, 9 Alaska 205. 

Ariz. Where a public officer is re- 
quired as a condition precedent to the 
performance of an official act to do a 
certain thing, the presumption is that 
officer has done the specific thing.— 
Consolidated Motors v. Skousen, 109 
P.2d 41, 132 A.L.R. 1040. 

Ariz. The presumption is that every 
public officer does his duty.—Donald- 
son v. Sisk, 113 P.2d 860. 

Cal.App. The. presumptions that the 
law has been obeyed and that official 
duty has been regularly performed 
could not be relied on to prove sign- 
posting of district so as to make dis- 
trict a business or residential district 
subject to 45 mile per hour speed limit 
under Vehicle Code, where code re- 
quired clear and competent evidence 
to prove fact of signposting. Vehicle 
Code, §§ 468, 511, 758, St.1935, pp. 166, 
176, 243; Code Civ.Proc. § 1963, subds. 
15, 33.—Cavalli v. Luckett, 104 P.2d 
708. 

Cal.App. In action for breach of con- 
tract to purehase grade A milk pro- 
duced by plaintiffs from _ tuberculin 
tested cows, where defendant intro- 
duced in evidence plaintiffs’ dairy farm 
score cards, made by representative of 
approved milk inspection service of 
state, District Court of Appeal must 
presume on appeal from judgment for 
plaintiffs that inspector performed his 
duty and scored dairy in accordance 


duty until contrary appears.—Olson. v. 
Musselman, 15 A.2d 879, 127 Conn. 228. 

To give rise to presumption that 
public officer acting officially did his 
duty, there must be a duty on such 
officer to act in certain way.—Olson vy, 
Musselman, 15 A.2d 879, 127 Conn, 228. 

App.D.C, A legal presumption exists 
that governmental administrative offi- 
cials have acted properly.—Dunn vy. 
Ickes, 115 F.2d 36. 

Fla. It is presumed that officers 
charged with the administration of the 
law will fully discharge their duties 
as the Jaw directs.—Higbee v. Hous- 
ing Authority of Jacksonville, 197 So. 
479, 143 Fla. 560. 

Ga. The law presumes that public 
officers will obey the law.—Town of 
McIntyre v. Scott, 12 S.H.2d 883, 191 
Ga. 473. ’ 

Iowa. It is presumed that public 
officers do their duty.—Interstate Pow- 
er Co. y. Incorporated Town of Mc- 
Gregor, 296 N.W. 770. 

Kan. The Supreme Court may not 
assume that a county clerk, secretary 
of state, or the state board of: can- 
vassers did not perform fully the du- 
ties incumbent on them under the stat- 
ute governing absentee voting for state 
officers. Gen:St.1935, 25-1101 to  25- 
1113.—Burke y. State Board of Can- 
vassers, 107 P.2d 778, 152 Kan. 826, 
132 A.LLR. 356. 

La.App. The Court of Appeal was 
required to assume that the registrar 
of voters complied with his statutory 
duty and filed a list of qualified vot- 
ers in the clerk’s office of Vermilion 
Parish showing the names of persons 
entitled to vote in the town of Hrath 
at the primary election held on April 


8, 1941. Act No. 45 of 1940, art. 7; § 
3.—Le Blane v. Primeaux, 2 So.2d 
274, 

Mo. The law presumes reasonable 


performance of official’ duty, and bur- 
den is on person claiming neglect to 
show that conduct of officer has actu- 
ally been negligent.—State ex rel. and 
to Use of City of St. Louis v. Priest, 
152 S.W.2d 109. 

Neb. A presumption of law exists 
that publie officers will perform their 
public duty.—Application of Chicago, 
B. & Q. BR. Co.. 295 N.W. 389. 

Neb. In absence of evidence to con- 
trary, the law presumes official acts of 
public officers, in a collateral attack 
thereon, to have been done rightly and 
with authority, and, in such a collater- 
al attack, acts done, which presuppose 
the existence of other acts to make 
them legally effective, are presump- 
tive proof of existence of such other 
acts.—Majerus v. School Dist. No. 52 
of Richardson County, 299 N.W. 178. 

N.Y.App.Div. In actions for dam- 
ages sustained in collision between 
automobiles at highway intersection, 
evidence of appearance and location of 
thru-stop-traffic sign, erected and main- 
tained under state’s authority, on de- 
fendant’s right as he approached cross- 
ing, created presumption that sign was 
lawfully there.—Armstrong vy. Koller, 
25 N.Y.S.2d 984, 261 App.Div. 1017. 


N.Y.Sup. The court would assume 
that public officers involved in de- 
livery of order to the superintendent 
of the Hudson River State Hospital 
performed their full duty, and. that 
original papers were duly delivered 
and recorded, in so far as the law re- 
quired such record, and that verbatim 
copies thereof were duly transmitted 
to the county clerk. Civil Practice Act, 


§ 1294.—Sullivan v. Whitney, 25 N. 
Y.S.2d 762, 
Ohio. Public officials are presumed 


32, 138, §§ 
-v. Peacock. 


cises Board, 1147 Pd. 945 ee 

Or. The Supreme Court was. bou 
to presume that statute in force 1 
a territorial road was laid out 
complied with by commissioners 


established road. 5 Gen.Laws 
pp. 258, 259.—Fowler y. Gehrke, 
P.2d 831. ia 


Pa. A refusal of heads of common- 
wealth government to comply with 

rovisions of Philadelphia ordi 

mposing tax on _ salaries earned b 
Philadelphia residents and requirin; 
employer to collect tax at source d 
to furnish commonwealth with list 
employees. would be presumed to have 
been in accordance with their concep- — 
tion of their official duty. 53 P.S. § 
4613.—Marson v. City of Philadelphia 
21 A.2d 228, 342 Pa. 369. ie 
S.D. Public officers and boards at 
presumed to have performed the 
ties in accordance with law un 
contrary is clearly shown.—Adam 
Minnehaha County, 293 N.W. 5 
Tex. The Supreme Court, in 
mining whether, under existing Sta’ 
tory and constitutional  provisior 
chairman and executive director o 
Unemployment Compensation 0 : 
sion was entitled to receive compensa 
tion as director after accepting 
pointment as major in the Uni 
States Army under joint resolution i 
Congress authorizing the President to — 
call the National Guard into federal 
service, was required to assume that / 
those in charge of military affairs of 
the nation and state would cond 
themselves so as to P ; 
of the people and the administ 
of their affairs by their public offi 
DUE OS ecAG pecans f 401 et seq 
Carpenter y. Sheppard, 145 S.W.2 


562 cise 
Presumptively, 


Tex.Com.App. tperert ye: 
public official has rightly perform 
his duty.—United Production Corp 
tion v. Hughes, 152 8.W.2d 327. 

Tex.Civ.App. The duly accredited 
supervisor of census for the twentieth — 
district of Texas who delivered to the 
county judge a preliminary report | 
the census for: Bexar county woul 
presumed to have acted fully w: 
his official authority as supervisor 
issuing the report for benefit of 


diminishing the salary of official conn 
reporters where report purported to 
be upon forms furnished by the Census 
Bureau apparently under authority of — 
federal statutes and like reports. were — 
furnished to the mayor and chamb 
of commerce. Vernon’s Ann.Civ.St. art. 
2326e, § 2; 13 US.C.A. §§ 4, 213. — 
Garrett v. Anderson, 144 S.W.2d 971, 
error dismissed, judgment correct. | ? 
Where 


land bounty certificate covering 
in. question, since it would be 
presumed that administrator did his 
duty.—Wixom vy. Bowers, 152 S.W.2d — 
896, error refused. ee. 
Utah. An inspector of State Liquor — 
Control Commission who seized prop- 
erty pursuant to State Liquor Control 
Act would be, presumed to have seized 
only what act permitted him to seize. : 
Laws 1935, c. 43, § 164.—Utah Liquor © 
Control Commission y. District Court 
of Seventh Judicial Dist. in and for | 
Carbon County, er P,2d 144, z= 


D.O.Ohio. Presumption is that : 
county officials acting under state stat- , 
utes acted legally until the contrary 
appears.—Odland y. Findley, 38 F. 
Supp. 563. . 


%™ 7. ae 
-§ 70 | 
ae “Ala. If municipal authorities con-~ 
* fronted with conditions _ tolerated 
through previous years and being mul- 
 tiplied deemed it advisable to proceed 
by injunction in case of a public nui- 
- gance regarded as conspicuous and 
- hurtful, it will be assumed that when 
the city is sustained appropriate pro- 
ceedings will follow to protect the 
public interest all along the line—Mc- 
Craney vy. City of Leeds, 1 So.2d 894. 
Cal. On question of validity of a 
contract to procure the services of a 
civil engineer for five years to aid in 
the*solution of traffic and transit prob- 
lems of the City and County of San 
Francisco under charter provision re- 
ring all positions to be included 
n the classified civil Service and to be 
filled from lists of eligibles prepared 
y the civil service commission, except- 
ing persons employed in positions in 
any department for expert professional 
temporary services, the Supreme Court 
was required to presume that the ex- 
ception would be complied with by the 
ommission by exempting the engineer 
and his aides from the Classified serv- 
ice before executing the contract.—City 
- and County of San Francisco vy. Boyd, 
Ns Bee, P.2d 1036. } 
 Cal.App. Where ‘drainage district 
improvement was organized under the 
Drainage District Improvement Act of 
19038, but was not completed until the 
nage District Improvement Act of 
i 19 went into effect, and district is- 
sued bonds under the act of 1903 in 
1920, and court was not informed when 
roceedings to organize district were 
started, court was required to presume 
that duty laid on public officials was 
performed according to law and that 
proceedings to organize the district 
were instituted prior to the effective 
date of the act of 1919, but that they 
vere not completed when the act of 
1919 took effect, and hence under the 
t of 1919, the provisions of the act 
of 1903 would control as to issuance 


; 
¢ 


1s 


. 359.—Bullard v. Riverside County 
rainage Dist. Improvement No. 3, 107 
P.2d 929, 41 Cal.App.2d 900. 


 Cal.App. On acceptance of a position 
as officer or employee of a governmental 
agency, such as a municipality, an ap- 
-_ pointee assumably will perform his du- 
conscientiously and _ faithfully, 
whether or not an oath has been re- 
- quired.—MaclIntyre v. Retirement Board 
of City and County of San Francisco, 
— 109 P.2a 962. 

- »~Fla. The contention that the city 
of Jacksonville had no power and con- 
- templated no steps to comply with the 
rovision of an agreement with the 
Prousing Authority of Jacksonville 
concerning the elimination of unsafe or 
unsanitary buildings was of no avail 
On appeal from order dismissing suit 
i to restrain the authority from proceed- 
ing with a project, since it is not the 
province of the Supreme Court to 
speculate on what an _ officer will or 
- will not do concerning his administra- 
tive duty, and there is a presumption 
that he will comply with the law and 
- diseharge his official duties. Acts 
1937, c. 17981.—Higbee vy. Housing Au- 
thority of Jacksonville, 197 So. 479, 143 
Fla, 560. 


_ Fla. In absence of suggestion that 
municipal officers charged with admin- 
istration of statutory scheme for slum 
- elearance project have failed in their 
duty, reviewing court must assume that 
the law has been faithfully observed. 
Acts’ 1937, cc. 17981, 17983.—State ‘ex 
rel. Harper vy. McDavid, 200 So. 100. 
Ga. Where it appeared from peti- 
tion in mandamus proceeding to com- 


4 
i 


T 


, 


? Bi pel sheriff to accept tenant’s counter- 
affidavit to a distress warrant, that 
_ the distress warrant was _ issued 


against one person only as tenant, and 
that a levy was made thereunder, it 
would be assumed, in absence of any- 
thing to the contrary, that the levying 
officer duly performed his official duty 
by levying on the property of such 
person as the defendant named in the 


oat, 


distress warrant, and not on the pr 
erty of a third person, and the petitio 
was not defective for iat 
it did not affirmatively allege that the 
property. of the | tenant 
levied on under the distress warrant. 
Code, §§ 39-103, 61-404—Speed Oil Co. 
v. Aldredge, 15 S.H.2d 214. Feet 

Ga.App. If there was personal serv- 
ice of a copy of petition and process on 
defendant by sheriff, the making of an 
entry of service upon petition would 
have been a ‘ministerial act” ‘upon 
sheriff’s part and an act which sheriff 
presumably performed.—Benton v. 
Maddox, 16 S.W.2d 141. ; 

Il. On appeal from judgment over- 
ruling objection to county collector’s 
application for judgment and sale of 
realty for delinquent taxes, Supreme 
Court would assume, in absence of 
showing to contrary, that county clerk 
did his duty according to law and 
submitted to electors of county the 
proposition as stated in resolution of 
county supervisors respecting. such 
proposition.—People ex rel. Smith v. 
Waagh Ry. Co., 35 N.E:2d 325, .377 
Ill. ‘ 

Ill.App. Officials in office of bailiff 
of municipal court of Chicago would 
be assumed to have properly per- 
formed their official duties in respect 
to summons delivered to bailiff’s  of- 
fice for service.—Snyder v.. Whitney, 
34 N.E.2d 95, 310 DlApp. 297. 

Iowa. In absence of showing to con- 
trary, it would be presumed that of- 
ficers of town would comply with the 
law in ‘contracting for construction of 
municipal light and power plant and 
disposing of revenue bonds of town 
in payment therefor. Code 1939, §§ 


6134.01-6134.11.—_Weiss yv.  Incorpo- 
ine Town of Woodbine, 295 N.W. 
Kan. The Supreme Court may not 


assume that a county clerk, secretary 
of state, or the state board of- ean- 
vassers did not perform fully the du- 
ties. incumbent. on them under the 
statute governing absentee voting for 
state officers. Gen.St.1935, 25-1101 to 
25-1113.—Burke y. State Board of Can- 
vassers, 107 P.2d 773, 152 Kan, 826, 
132 A.L.R. 356. 


Ky. In suit against mayor and city 
council by former police officer for 
injunctive relief and for reinstatement 
to police force, it would be presumed 
that committee which conducted exam- 
ination of plaintiff when he. was -.an 
applicant for a position on the police 
force performed their duties, and such 
presumption would prevail until a 
contrary was shown.—Callis v. Brown, 
142 S.W.2d 675, 283 Ky. 759. ; 

Miss. If sheriff who resigned several 
weeks before return day of execution 
delivered execution to successor on: re- 
signing, there was presumption . that 
successor gave him a receipt, as» re- 
quired by statute, and judgment credi- 
tor who, moved to recover damages for 
failure of former sheriff and his ‘suc- 
cessor to return execution according to 
its command could have obtained an in- 
spection of receipt in hands of former 
sheriff or could have had an inspection 
of public records in sheriff’s office to 
ascertain facts which records are pre- 
sumed to disclose. Code 1930, §§ 744, 
3317, 33823.—W. T. Rawleigh~ Co.’ v. 
Hester, 200 So. 250. 

Mo. In action on official bond. of 
circuit. clerk, where petition stated 
that clerk had duty to make quarterly 
reports to the county court of fees 
collected in clerk’s official capacity, but 
did not allege whether clerk had done 
so, the Supreme Court on review could 
not presume that clerk did not do his 
duty nor could court accept as an ay- 
erment of the petition a statement in 
reply brief that no reports were filed. 
—State ex rel. and to Use of Living- 
ston. County v. Hunt, 152 S.W.2d 77. 

Mo.App. In collateral proceeding to 
quash execution on judgment and set 
aside sale of realty thereunder, sheriff 
is presumed to have performed his duty 
to make return of summons, issued in 
action resulting in judgment, on first 
day of term to which summons was 
returnable, in absence of contrary 


the reason that 


had been~ 


Y h f 
sion of question of issuance 


but was regularly 


3 of county 
bonds for school purposes did not show — 


aye and nay vote, 


signed and attested, and there was no “a 
affirmative showing that resolution did_ 


not have a favorable vote. it would be 
presumed that county » commissioners 
regularly performed their duty and 
that resolution received favorable vote, 
and bonds were not invalid. notwith- 
standing statutory requirement that 
resolution show aye and nay vote. 
Laws’ '1937;"¢ . 415, “§ °5(b)’ (3) 3" Rev. 
Codes 1935, § 10606, subd. 15.—Hen- 
drickson v. Powell County, 112 P.2d 
UG 
N.Y.Sup. In action for declaratory 
judgment determining legality of ac- 
tion of village board in abolishing 
office of police justice, village board 
was not obligated to establish that it 
acted in good faith since in absence 
of proof of bad faith, good faith of 
village board would be presumed.  Vil- 
lage Law, § 47.—O’Connor y. Greene, 
21° N-Y.S.2d 631, 174 Mise. 597. 
N.Y.Sup. Where, at time when a 
deputy commissioner of education 
heard petitioner’s appeal from a de- 
termination of New York City Board 
of Examiners as acting commissioner 
of education due to commissioner’s ab- 
sence or disability, the commissioner 
had adopted a rule of practice au- 
thorizing deputy to hear arguments 
and conduct hearings when author- 
ized ‘by commissioner, deputy was en- 
titled to presumption that he had per- 
formed’ his duty by fully reporting 
results’ of his’ examination to com- 
missioner, and commissioner was en- 
titled to presumption that he had ful- 
ly examined appeal so reported and 
acted upon facts presented. Education 


Law, § 891, subd. 1.—Cochran y. Levy, — 


25 N.Y.Si2d 960, 175 Misc. 666. 
N.Y.Sup. On motion to enjoin city 
from carrying out sewer construction 
contract, awarded by acting borough 
president to corporation bidding more 
than plaintiffs on ground that such 
corporation was lowest responsible 
bidder, it must be assumed, in absence 
of contrary showing, that such officer’s 
discretion was exercised with honest 
desire to award contract to lowest re- 
sponsible bidder, and hence is not sub- 
ject to review by courts.. New York 


City, Charter, 1936, § 343.—Picone v. — 

City of New York, 29 N.Y¥.S.2d 539, 176. 

Mise. 967. oe 
Ok1. 


In suit to enjoin the holding 
of tax resale, it would be presumed 
that the county treasurer would per- 
form his statutory duty of collecting 
the expenses of the resale from. the 
purchasers at the resale, and injunc- 
tion would not issue, in absence of 
showing that such expenses would ex- 
ceed the collections. 68 Okl.St.Ann. § 


432f—Huddleston v. Vahlberg, 104 Pe 


2d 484. 

S.C. Allegation that city did not 
intend to demolish or abolish existing 
slums as contemplated by slum clear- 
ance project was a “conclusion”: which 
would not warrant enjoining local 
housing authority from funetioning, 
where. the allegation was unsupported 
by any allegations of fact, since the 
court would assume that public. offi- 
cers would perform their duties. Act 
March 19, 1934, 38 St. at Large, p. 
1368, as amended.—_Woodworth v. Gall- 
man, 10,S.H.2d. 316, 195 S.C) 157. 

Tex. Presumption exists in favor of 
validity. of acts. of commissioners’ 
court.—Bexar County v. Hatley, 150 S. 
W.2d 980,136 Tex. 354, modifying Hat- 
ley v. Bexar County, 144 S.W.2d 695. 

Tex.Civ-App. A presumption existed 
that if writ of execution had come into 
hands of sheriff he would’ have made 
his return of it to clerk of court from 
which it issued.—Cotten v. Stanford, 
147 S.W.2d 930. ; 

Tex.Civ.App. ‘The Court of Civil Ap- 
peals could not presume that commis- 
sioners’ court did not act in accordance 
with law.—Cook v. Nacogdoches Coun- 
ty, 147° 8.W.2d 948, error dismissed, 
judgment correct. , 


ae 


& 


ndulge in every 
prima facie presumption in favor of 
good faith of superintendent of public 
instruction in making orders consoli- 
dating school districts in the discharge 
- of his official duties, and cannot inter- 
fere with exercise of judgment and dis- 
eretion committed by Legislature to 
superintendent. St.1939, § 40.30(1).— 
School Dist. No. 3 of Town of Adams 


wo = Callahan, 297 N.W.. 407, 237 Wis. 


§ 71 
D.C.Mo. Where it was alleged that 
rental rates charged interstate ship- 


pers_by city for use of food terminal — 


facilities were so low that unlawful 
- concessions resulted, inquiry would be 
directed to determining whether exist- 
ing conditions disclosed a present vio- 
lation of law, and court would not 
presume that future violation would 
occur but would leave legality of fu- 
ture conditions to be determined in the 
light of facts and circumstances then 
existing.—_U. 8S. v. Union Pac. R. Co., 
34 F.Supp. 4. : 5 
- N.Y.Supp. The responsibility for the 
correction of errors appearing on the 
face of returns is by statute placed 
upon the canvassing board, and the 
presumption is that the board has dis- 
charged its duty. lection Law, § 273. 
—Maisel v. Cohen, 22 N.Y.S.2d 490, af- 
firmed 22 N.Y.S.2d 199, reargument de- 
nied 22 N.Y.S.2d 464. 
Tenn. A contract of employment be- 
tween a county school board and. au- 
thorized. employees ig presumptively in 
accord with the school budget.—Hyder 
vy. Morgan, 144 S.W.2d 785. 


’ Tex.Civ.App. Under statute which 
authorized land commissioner to ac- 
cord original purchaser ‘of state public 
school land preference right to repur- 
chase land after forfeiture of original 
.sale for nonpayment of interest and 
which required that there be a reap- 


praisement of the land: before the re-” 


purchase but which did not. require 
the application for reappraisement to 
be in writing, where original purchaser 
was awarded land at higher value than 
original sale upon application .to re- 
purchase after forfeiture, it would be 
presumed that the application for re- 
appraisement necessary to validity. of 
the sale had been made. Vernon’s 
Ann.Civ.St. arts. 5326, 5326a.—MacRae 
y. MacRae, 144 S.W.2d 320, error re- 
fused. ‘ 


§ 74 
Ark. Presumptively, affidavit of cir- 
culator as to genuineness of signatures 
on petition for initiation of local option 


‘act was made intentionally. Pope’s 
Dig. § 4696, as amended by Acts 1939, 
p. 170; Const.Amend. No. 7.—Sturdy v. 


Hall, 143 S.W.2d 547. i 


Colo. In a civil action, the natural 
and probable consequences of an act 
may be presumed to have been intend- 
ed by the actor.—Dikeou v. Food Dis- 
tributors Ass’n, 108 P.2d 529. © 

App.D.C. Where testatrix was a. resi- 
dent of District of Columbia and her 
will was prepared by experienced coun- 
sel, testatrix was presumed to have 

been familiar .with fact that. certain 

rules had been announced and would 
be adopted from time to time with 
respect to disposition of various items 
jn administration of trusts and was 
also presumed to have intended such 
rules to govern in interpretation of the 
will unless testatrix expressed a, con- 
trary intention.—American Security & 

Trust Co. v. Frost, 117 F.2d 283, certi- 

orari denied Frost v. American Security 

& Trust Co., 61 8.Ct. 829. 

Nev. Where a man retains a reyo- 
cable instrument with full opportunity 
of revoking it, and does not revoke it, 

- there is a strong presumption that he 


“a 


-al Labor Relations Act. 


( is. vol 
son Vv. etropolita 
S.W.2d 553. 


a § 75 i 

D.C.Ark. It could not be presumed 
that defendant had violated the Fair 
Labor Standards Act. Fair Labor 
Standards Act, § 15(a) (1-3, 5), and § 
17, 29 U.S.C.A. § 215(a) (1-3, 5), and 
§ 217.—Fleming v.. Dierks Lumber & 
Coal Co., 39 F.Supp. 237. 

D.C.Ohio. The presumption is that 
the Fair Labor Standards Act would 
be obeyed and that, if it was not, the 
violator would be prosecuted. Fair 
Labor Standards Act § 1 et seq. 29 
U.S.C.A. § 201 et seq.—Fleming v. Ber- 
nardi, 1 F.R.D. 624. 

Cal.App. In determining validity 
and effect of statutes authorizing pub- 
lic auction of lands acquired for tax 
delinquency, court must presume that 
former owner will be honest rather 
than dishonest, will redeem if possible, 
and will pay taxes if he has the money. 
Pol.Code, §§ 3834.20-3834.25, as added 
by St.1939, pp. 1918, 19205 Code Civ. 
Proc. § 1963, subds. 4, 20.—Garvey v. 
Byram, 106 P.2d 628. 

Kan. A statement which reflects on 
the good character of a person is pre- 
sumed to be false, since all persons are 
presumed to be honest, moral, and of 
good character.—Sowers y. Wells, 114 
P.2d 828, 154 Kan. 134. 

La. Good faith is always presumed. 
sekannal v. Hespeth, 198 So. 661, 196 

a. . 

Pa.Com.Pl. In the absence of. proof 
to the contrary, it is presumed that a 
person obeys the law.—Philadelphia 
Real Hstate Inv. Corporation v. Frazier, 
29 Del, 460. 

W.Va. Every person is presumed to 
be innocent and honest until contrary 
pe, Bigued.Lakallette v. Croft, 14.8. 


; § 78 

N.J. In absence of proofs concerning 
financial situation of mortgagor. who 
sold land subject to mortgage to gran- 
tees who assumed and agreed to pay 
mortgage, mortgagor, was presumed. to 
be able to satisfy mortgage.—Fidelity 
Union. Trust Co. v, Matthews, 17 A.2d 
154, 128 N.J.Hq. 475. : 

§ 81 

D.C.Mo. The presuinption of sanity 
is well established in Missouri.—Laven- 
thal y. New York Life Ins. Co., 40 F. 
Supp.’ 157. i 

_Cal.App. The presumption is that a 
person is sane.—Olivera vy. Grace, 116 
P.2d 146. 

Insanity exists only from time when 
it is proven to exist and proof of in- 
sanity carries back no presumption 
of past. existence—Olivera v. Grace, 
116 P.2d 146. 

il. A general presumption of san- 
ity obtains, but when a condition of 
insanity is shown to exist, it is pre- 
sumed that the condition continues un- 
less disorder is of such character as to 
indicate that it was probably of a tem- 
porary duration.—Turley yv. Turley, 30 
N.W.2d 64, 374 Ill. 571. 

§ 83 

C.C.A.W.Va.. Under the law of West 
Virginia, the presumption is in favor 
of . sanity.—Beckley Nat. Bank vy. 
Boone, 115 F.2d 513, reversing Boone 
pa dae Holding Co., 32 F.Supp. 


§ 85 

©.C.A.6. Employees, equally with 
management, were presumed to have 
knowledge of provisions in the Nation- 
National La- 
bor Relations Act, 29 U.S.C.A, § 151 et 
seq.—Midland Steel Products Co. v. Na- 
tional Labor Relations Board, 113 F.2d 
800. 
C.C.A.Minn, All persons are conclu- 
sively —presumed to know the law.— 
Pettibone v.. Cook County, Minn., 120 
F.2d 850, affirming 31 F.Supp. 881. 

Taxpayers who had been paying real 
estate taxes to Minnesota county in 
mistaken belief that islands were locat- 
ed in the United States were conclusive- 
ly presumed to know that islands were 


rights under the bond.—U. S 


ed States and Great Britain, art. 5, 
Stat. 2009.—Pettibone v. Cook C 

Minn., 120 F.2d 850, affirmi 
Supp. 881. amen 
C.C.A.N.Y. Surety on bond given. b 
taxpayer as principal to collector 
internal revenue as obligee to sec 
payment of income taxes was charge 
able with notice that collector had 1 
power to release the eqvernae t 


a Ve 
Indemnity Co., 116 F.2d 247, certiorari 
granted Royal Indemnity Co. y. U.. 
61. S.Ct, 838. inhi has G8 
C.C.A.Ohio. A paid surety of a 
mittee under the National Prohibitio 
Act and the Industrial Aleohol - 
enters into his contract of sw 
with a-.view to the statutes w ma} 
affect his liability the proyisions o 
which he is presumed to kn An ¢ 
which become as much a part of 
contract as if they were em d i 
the bond. National Prohibition A 
tity 2,8 1et.-seqs, 2%:U.S: CAN $34 
seq.; tit. 3,-§§ 1-10,.13, 2% U.S.C_As 
71-80, 83; Denatured.  Alcoho 
1906, § 1, 26 U.S.C.A. Int.Rey. 
gone eu S. v. Glidden Co., 


C.C.A,Wash. The presumption is 
a person knows the law.—Jorge 
Swope, 114), F.2d5 988. 4h 
The presumption that a perso 
the law is well-nigh conclusive, 
habeas corpus it could be over 
sufficient allegation and proo: 
contrary.—Jorgensen y. Swops 
2d 988. Ret Otte 
D.C.La. In the making of a contra 
conveying mineral rights, the partie 
were presumed to have known 
Louisiana law limited the period wi 
in which the servitude could b 
ercised to a period of ten. years, 
that which was paid or received 
the vendor was for the privi ge 
rights within that time. — 
Code La. art. .789.—Union Produe 
Co. vy. Parkes, 40 F.Supp. 163. 
Ariz, Every one is presumed to — 
know the law.—Conway v. State y= 
solidated Pub. Co.,. 112 Pi2d 218. © 


Cal.App. Grantor of placer 
property, as a lawyer, was pres 


moth Gold Dredging Co. v. Forbes 
P.2d 131, 39 Cal.App.2d 739. . 


orwee o 
Cal.App. One is presumed to know 
the legal holidays prescribed by the 
Legislature and to accommoda his 
acts accordingly, but one is not 
sumed to know holidays appointe 
the President or Governor, since holi-— 
days appointed by the President or 
Governor may be selected on short. 
notice and vary according to exigencie 
of the circumstances. Code Ciy.Pr 
12a(b).—Adolph Ramish, Ine, 
Behr, 104 P.2d 410. og 


.Cal.App. Where property was ac- — 
quired by nonprofit corporation for 
park purposes, corporation was in 
existence for several years, and les- 
see’s wife was a member thereof, le 
see who was given option to pureha 
the property. on same conditions th 
it was offered for sale to any. other 
proposed purchaser would be presumed 
to have known importance of attachin 
to proposal by corporation that county — 
take over the property and assume 
payment of only the unpaid balance eer 
of the purchase price the condition ru: 
that county maintain the property as 
a park.—Lakeside Park Ass’n of Kel- 
seyville v. Keithly, 110 P.2d 1055. , 
Cal.App. In entering into an execu- 
tory written contract for the purchase 
and sale of all stock of radio broad- 
casting company, it would be pre- 
sumed that the contracting parties 
dealt with each other with knowledge 
of the law, relative to the sale of radio 
broadcasting — stations. Communica- 
tions Act of 1934, § 310, 47 DS.CA, ~ 


Rate re vay vi 


-310.—Richards y, Pacific Southwest 
iscount Corporation, 112 P.2d 698. 

Gonn, Police officer as a “public of- 
cer” was presumed to know that city 


- police department should be dismissed 
except for sufficient cause duly shown 


s’ notice.—Temple v. City of New 
itain, 15 A.2d 318, 127 Conn, 170. 
Conn. A person bringing an action 
i aor) injunction igs presumed to know 
act 


ge Employees, 17 A.2d 525, 127 
), Conn. 415.. 4 
____‘Del.Ch. Person making contract to 
ee ch eee land from one of the two 
Et eirs at law of a deceased owner was 
bound to know that under the statute 
of the state, the vendor’s interest in 
e property could be wholly divested 
yy partition proceedings brought _ by 
ther or both of the co-tenants. Rey. 
de 1935, §§ 3736, 3738.—Lowe v. Wil- 
s, 18 A.2d 424, 
el.Ch. Real owners of stock must 
be taken to know that one consequence 
ermitting their stock to be held in 
e of a nominee is that nominee will 
rmally have power to vote the shares 
{ ithout obtaining their consent, and 
that corporation will recognize-nominee 
as true owner. Rev.Code erin 2061. 
—Atterbury v. Consolidated opper- 
mines Corporation, 20 A.2d 743. 
us _App.D.C. Where testatrix was a resi- 
dent of District of Columbia and her 
; “was prepared by experienced coun- 
testatrix was presumed to have been 
familiar with fact that certain rules 
vid been announced and would be 
pted from time to time with respect 
lisposition of various items in ad- 
_ministration of trusts and was also pre- 
med to have intended such rules to 
govern in interpretation of the will un- 
ss testatrix expressed a contrary in- 
ention.—American Security & Trust 
Oo. v. Frost, 117 F.2d 283, certiorari 
denied Frost v. American Security & 
st Co., 61 S.Ct. 829. 
- One who, joined by his wife, 
ecuted a mortgage on homestead for 
yment of debt, was charged with 
wledge of the law governing such 
A ters.—In re Comstock’s Hstate, 197 
fda 143 Fla. 600. 


s from taxation as held exclusively 
or municipal purposes within constitu- 
ional tax exemption. provisions, 


AGtS . 1937) \c. 
§ 1, and art. 
Grubstein v. 


presumed to have known statutes and 
‘ordinances and lack of power of city 
o ‘enter into contract. Smith-Hurd 


88, § 449:—Harry Goldstine 
‘ Co. v. City of Chicago, 29 N. 
sy 8, 306 Tll.App. 556. 

_ Ind. Persons acquiring majority of 
__corporation’s stock are deemed to know 
~ of, and take stock subject to, right of 
‘majority of stockholders to manage 
and control corporation.—Benner-Cor- 
— -yell Lumber Co. y. Indiana Unemploy- 
i peat Compensation Board, 29 N.H.2d 


Ri ur 


_ Iowa. Insurer which issued life poli- 
a, without requiring medical examina- 
tion of insured, and without incor- 


porating in application an express 


eae 
rive. t 


harter provided that no member of. 


At 

Q rig. _Clat tha 
communications between him and_ hi 
physician were privileged, was required 
to take cognizance of statutory law re- 


s righ 


hee Assur, Soc, of Uns); N.W. 
Iowa. Testator was presumed to 
know the law and the effect of anti- 
lapse statute on a devise to his wife, 
and if testator desired that property, de- 
vised to wife should not pass to wife’s 
heirs, when wife predeceased testator, 
testator should have so provided in 
will. Code 1935, § 11861.—In re 
Schroeder’s HWstate, 293 N.W. 492. 
Iowa. In determining validity of tax 
deeds issued for nonpayment of general 
taxes, which deeds were acquired un- 
der assignment of tax certificates by 
drainage district board of supervisors, 
grantees were bound to know the law 
regarding board’s breach of trust by 
assigning such certificates to detriment 


of landowners of district who were the. 


beneficial owners of the certificates. 
Code 1935, §§ 7478, 7589, 7590-c1, 7590- 
e5, 7714-f2 et seq.—Reconstruction Fi- 
nance Corporation y. Deihl, 296 N.W. 


Kan. Testator was presumed to 
know that his widow had the statutory 
right to renounce his will and take 
under the statute. Gen.St.1935, 22-245 
et seq.—Tomb v. Bardo, 114 P.2d 320, 
153 Kan. 766. : : 

La.App. Where plaintiff truck driver, 
suing for personal injuries, and driver 
of truck with which plaintiff collided 
had driven motor vehicles for many 
years, both were presumed to_ have 
known the traffic laws.—Hatch v. Bayou 
Rapides Lumber Co., 200 So. 41. 

Md. The different effect of statute 
of limitations upon a parol obligation 
and upon a specialty was imputable to 
testatrix who made bequests to heirs 
whose notes were held by testatrix, 
since she was assumed to know the 
law, and hence incidence of the vari- 
ous and ununiform effects upon provi- 
sions of testatrix’ will and the objects 
of her bounty resulting from fact that 
notes in form of specialties were unen- 
forceable because barred by limita- 
tions was required to be taken as un- 
derstood and contemplated by testatrix 
when she made her will. Code 1939, 
art. 57, §§ 1, 3—KFrank v. Wareheim, 
16 A.2d 851, 

Md. BPxecutor’s attorney was_‘pre- 
sumed to have known that as attorney 
he had no authority to compromise a 
claim which was claimed to be a pre- 
ferred claim against the estate—Turk 
v. Grossman, 17 A.2d 122. 

Executor’s attorney was presumed 
to have known that compromise of a 
claim alleged to be a preferred claim 
by the executor required the approval 
of the court to render it effectual. 


Code 1939, art. 93, 271.—Turk v. 
Grossman, 17 A.2d 122. 
Mass. Under statute providing for 


pari mutuel betting on horse races, 
purchasers of race tickets must be held 
to know of presence of officials whose 
duty it is to determine which horses 
are the winners and to consent to be 
bound by judgment of those officials, 
and at least in cases where there is 
no charge of bad faith it cannot ordi- 
narily be duty of court either to de- 
termine the eligibility of entries or to 
decide which horse won a race. G.L. 
(Ter.Ed.) c. 128A, § 5, as inserted by 
$t.1934, c. 374, § 3—Finlay v. Eastern 
a Ass’n, 30 N.B.2d 859, 308 Mass. 


Mich. When electors of school dis- 
trict voted to have school taxes col- 


lected by city in installments in same: 


manner as city taxes, they were pre- 
sumed to have done so with knowledge 
that city was entitled to collection fees 
provided for by its charter. Comp. 
Laws. 1929, §§ 7463, 7480.—Board of 
Hduecation of School Dist. of City of 
Pontiac vy, City of Pontiac, 294 N.w. 
141, 294 Mich. 708. 

Minn. Foreign laws are regarded as 
facts and there is no presumption that 
a person knows the law of another 
eau aie re Daniel’s Hstate, 294 N.W. 

a. 


lating to privileged communications. | 
Code 1935, § 11263.—Cross v. saute 


objected, he purchased gs 


38) 

_ kn that 
chased into an enterpri 
Jated in a particular to_ 


) 
ther legislation’ upon the sa 
N.J.S.Al 17 12-49, 17 :12-50,- 
Appendix A:7-3 to Append 
N.J.S.A.Const. art. 4, °§ 
Veix v. Seneca Building & Loan Ass’n 
of Newark. 19 A.2d 219, 126 N.J.L. 


“4 


BO 
7, par 3.» 


We 
Ya 
* 


: 


314, 133 A.L.R. 1486, reversing 13 A.2d 


796, 18 N.J.Mise. 275, 280 
N.J.Ch. A father, who opened sav- 


ings accounts in his name in trust for 


his daughter, would be presumed to 
have opened them with knowledge of 
statute in force at the time, changing 
the rules of law laid down by the 
courts with respect to gifts and trusts. 
N.J.S.A. 17:9-4.—Hickey -y. Kahl, 19 
A.2d 33; 129 N.d.Wa. 233. 

N.Y.Sup. In 
son’s surviving second wife could take 
as son’s ‘heir’ under agreement .be-- 
tween widow and children of testator 
whose will was contested by such son, 
which agreement gave property in trust 
for son and his first wife for their 


lives, and provided that upon the death © 


of son and hig wife the property should 


_be divided among his ‘‘heirs”. at the 


determining whether 


Ve 


time of his death according to law, it © 


was required to be assumed that par- 
ties to the agreement knew that the 


lines of inheritance were governed by ~ 


statute and at any time could be 
changed. Decedent Estate Law, § 


83, 
subd. 3,—Rogers v. Rogers, 22 N.Y.S.2d _ 


659, 174 Mise. 841. : : 
N.Y.Sup. In determining liability of 


. 


ty 


sureties for payment of mortgage in- — 


debtedness after agreement between 
mortgagee and owner. of property 
whereby interest rate was decreased 
but payments of interest were re-- 
quired to be made quarterly instead 


of semiannually, it must be assumed _ 


that the parties acted with knowledge 
of provisions of moratorium legisla- 
tion to effect that an action of fore- 
closure could not be founded on default 
in payment. of principal, alone-—Green- 
wic 
pera ers 26 N.Y.S.2d 791, 176 Mise. 
8 ayy 


N.¥.Sur, Where payment is, to 


_ knowledge of payee, made by fiduciary 


of estate of decedent from estate funds, 
payee is charged with knowledge of 
the law that use of estate funds for 
the purpose by fiduciary is permissible 
only in solution of “legal and proper 
expenses of administration necessarily 
incurred” by fiduciary, and if payment 
or any part of it does not fall within 
such description that it constitutes a 
pro tanto “diversion” of trust funds 
for participation in which he may be 
compelled to make restitution on usual 


principles. Surrogate’s Court Act, §§ 
222, 267.—In re Amico’s Wstate, 24 
N.Y.S.2d 772, 175 Mise. 656. aie 
N.Y.Sur. Testator who drew will 


after August 31, 1930, is deemed in law 
to have known that an .election could 
be made against his will by widow. 
Decedent Hstate Law, § 18.—In re 
Goldsmith’s Estate, 25 N.Y.S.2d 419, 
175 Mise. 757. 


Testator providing in will for legacies ; 
for daughters was deemed to know rule — 


of law which operated to give daughters 
priority as respects other legatees than 


my 
ao 
7 


‘ 


Sav. Bank v. Cabin Holding Cor- — 3 


widow.—In re Goldsmith’s Estate, 25 — 


N.Y.S.2d 419, 175 Mise. 757. 

N.Y.City Ct. 
lic liability policy was chargeable 
with knowledge that policy did not 


An insured under pub- — 


cover claim of injured employee of in- © 


sured based on failure to secure pay- 
ment of compensation. (Workmen’s 
Compensation Law 50.—Cullinane y. 
Travelers Ins, Co., 26 N.Y.S8.2d 933. 
Ohio App. The creditors of a corpo- 
ration or bank are presumed to know 
the terms of the Uniform Stock Trans- 
fer Act which permits a valid transfer 
of stock without having it registered 
on the corporation’s or bank’s books, 
and they are charged with knowledge 
that stock register does not always rep- 
resent the true ownership of the stock. 
Gen.Code, § 8673-1 et seq.—Murfey, 


Blossom & Co. y. State ex rel, Fulton, — 


to 

34 

_ ¥enn.App. Statutes regarding cross 
actions in tort cases were the law of 
the land which the parties and trial 
- court were conclusively presumed to 
know, and errors arising from the ab- 
sence of actual knowledge in’ such a 
case are the subject of review. Code 


1982, §§ 8745-8749—Summers v. Bond- 
‘Chadwell Co., 145 S.W.2d 7. 
ss Tex.Civ.App. A county clerk, 


charged with ministerial duty by law, 
is presumed to know the law, and there 
_-is plain and adequate legal remedy by 
action of mandamus to require per- 
formance ‘of such duty, if clerk makes 
a mistake as to such question.—City of 
Abilene vy. Fryar, 143 S.W.2d 654. 
Tex.Civ.App. In lessee’s action 
against lessor to recover amount les- 
see was compelled to pay state as 
state’s share of bonus paid for oil 
and gas lease executed pursuant to 
; Relinquishment Act, notwithstanding 
existence of a general misunderstand- 
ing of the Relinquishment Act. at time 
lease was executed, it would be pre- 
sumed that lessor knew the law in the 
absence of any allegation to!‘the con- 
g trary.  Vernon’s Ann.Civ.St. art. 5367 
~- .- et seq:—Navarro):Oil' Co. -v. Cross, 150 
Mie S.W.2d 117, error granted. | 
ae _ Tex.Civ.App. Testator was charged 
with notice that in absence of any 
specific directions in his will with 
respect to compensation which executor 
should receive for his services, execu- 


missions fixed by law. Vernon’s Ann. 
Civ.St. art. 3689.—Henderson v. Stan- 
ley, 150 S.W.2d 152, error granted. 


‘ 8) 
-C.C.A.N.Y.. As regards liability of In- 
ternational Bridge Company maintain- 
ing bridge across Niagara river for in- 
juries to ferry which collided with 
; bridge-in January, it would. be pre- 
ts sumed that New York doctrine that 
ry practice of putting tug, used to help 
vessels through draws of bridge, out of 
commission during the winter was of 
- great importance in interpretation of 
‘ _ New York statute granting franchise to 
a, the same company, obtained equally in 
. Canada.—Fix vy.” International 
‘' BCD thy. Ha dudlou. 
{i _ ©.C.A.Pa. In action, involving auto- 
2 
: 


mobile accident which occurred in 
Maryland where no proof of law_of 
i Maryland was introduced at trial, Cir- 
Ay cuit Court of Appeals resorted to the 

pertinent rule of Pennsylvania, the for- 
um state of the trial court for the as- 
>t certainment: of Maryland law.—Wagega- 
4 man vy. General Finance Co. of Phila- 

delphia, 116 F.2d 254. 

Ariz. Where there was no evidence 
in action in Arizona on a _ contract 
made in California that the law of 
" California as to such a contract was 
any different from the law of Arizona, 
Arizona court was required to con- 
sider contract as though it was made 
in Arizona.—Ruby vy. United Sugar 
Cos., S. A., 109 P.2d 845. 

Fla, Where law of a sister state is 
not pleaded, cause is not dismissed, 
“ae but proceeds to ultimate conclusion un- 
: der presumption that law of sister 

state is the same as that of this state, 

unless the contrary is shown by ap- 

G propriate allegation and proof.—Barnes 
a yv. Liebig, 1 So.2d 247. 

Idaho. In the absence of pleading or 

proof to the contrary, the statutory 

law of. the state wherein a cause of 

action arose was presumed to be the 

ies ¢ same as the statutory law of Idaho,— 

_ Owen v. Taylor, 114 P.2d 258. 

Ky. In the absence of a showing 
to the contrary, the law of a sister 
state will be presumed to be the same 
as the law of the local forum in _ re- 
spect to public policy.—Glanton v. Ren- 
ner, '149 S.W.2d 748, 285 Ky. 808. 
i In: absence of evidence regarding 

whether Illinois courts could enforce 
judgment for support of children by 
contempt proceedings, Kentucky court 
presumed that law of Illinois was in 


ae, 


‘ 


tor would be entitled to receive com-- 


Bridge - 


ermitted. enfo1 
ment by contempt proce 
He y. Renner, 149 S.W.2¢ 
Mass. In action for rent. alleged 
due under leases of theater equipment 
containing recital that parties had af- 
fixed their seals and provision that 
leases should be construed under New 


York law, the parties’ rights were to 


be determined by the common law as 
understood in the Commonwealth _be- 
fore the enactment of statute providing 
that an instrument containing such a 
recital should be given the legal effect 
of a sealed instrument, and that com- 
mon law, in absence of anything to in- 
dicate the contrary, was presumed to 
preyail in New York state. G.L.(Ter. 
Hd). c. 4, § 9A.—Stern y. Lieberman, 
29 N.H.2d 839. ° 

Mo.App. Where plaintiff filed its ac- 
tion against defendant in Missouri on a 
petition which did not plead any stat- 
ute of Mississippi, a common-law state, 
where the transaction out of which 
the controversy. arose was entered into 
and completed, and there was no plead- 
ing with reference to the statutes of 
Mississippi, there was no presumption 
that the statutes of Mississippi were the 
same as those of Missouri, and hence 
the Missouri court would apply the 
common law of Missouri, since the 
eourts of one state do not take judicial 
notice of the laws of a sister state.— 
Mississippi Cottonseed Products Co. v. 
First Nat. Bank in St. Louis, 142 S.W. 
2d 1106. 

N.Y. In action to enforce Pennsyl- 
vania guaranty, wherein plaintiffs did 
not plead or prove the law of Penn- 
sylvania as it bore upon language of 
the principal obligation or the guar- 
anty, court could assume that Pennsyl- 
vania law accorded with New York law 
upon the subject.—Read v. Lehigh Val- 
ley R. Co., 31.N.H.2d 891, 284 N.Y. 435, 
modifying 17 N.Y.S.2d 99, 258 App.Div, 
948, appeal granted 18 N.Y.S.2d 1002, 
259 App.Div. 705. 

N.Y. New York courts will not. in- 
dulge in presumption that. statutory 
law of Michigan is the same as. of 
New. York.—Miller v, Yandenily, 33 N. 
B.2d 51, 285 N.Y. 116, modifying 20 
N.Y.S.2d 330, 259 App.Div. 624, 

N.Y.Sup. Until the contrary is_es- 
tablished by competent evidence, New 
York courts will presume that the 
law of a common-law jurisdiction, such 
as England, is the same as the com- 
mon law of New York,—Auerbach vy. 
Grand Nat, Pictures, 29 N.Y.S.2d 747. 
176 Mise. 1031. 

N.Y.Dom.Rel.Ct. In absence of af- 
firmative evidence to contrary, the Do- 
mestic Relations Court, in determining 
whether there was a common law mar- 
riage between petitioner and respond- 
ent, was bound to assume that during 
time when petitioner and respondent 
lived together as husband and wife in 
New Jersey the New Jersey law re- 
specting common law marriages corres- 
ponded with then existing New York 
rule of nonrecognition of such mar- 
riages.—Castellani v. Castellani, 28 N. 
Y.S.2d 879, 176 Mise. 763. 

N.Y.Dom.Rel.Ct. In proceedings for 
support from respondent as_ petition- 
er’s alleged husband by virtue of an 
alleged common law marriage, where 
petitioner and respondent had_ so- 
journed with their children as a family 
unit in France and Italy during years 
between 1907 and 1910, the Domestic 
Relations Court was not bound to as- 
sume conclusively, in absence of evi- 
dence respecting French and Italian 
law in force during 1907-1910, 
because common law marriages were 
recognized in New York between Janu- 
ary 1, 1908, and April 29, 1933, the 
same law obtained in France and Italy 
during years 1907-1910. Laws 1901, 
c. 339; Laws 1907, ec. 742; Laws 1933, 
c. 606.—Castellani v. Castellani, 28 N.Y’ 
S.2d 879, 176 Misc. 763. 

In a proceeding before a New York 
court, the applicable common law of 
another state of the United States is 
presumed to correspond with that of 
New York but such presumption ap- 
plies only to England and states which 


- as evidence.—Laventhal y. Ne 


that, 


ie p n ha 10 
tion to jurisdictions operating ur 
other systems of law.—Castellan 
rt 28 N.Y.S.2d 879, 176 


Ohio App. Where Delaware 
were not pleaded in an action f 
version of stock, law of Ohio wa 
sumed to apply.—Young v. W. HB. 
ton’&iCoy, BL Nw 28a 
Where an action or defense depend 
upon the law of another state ant 
that law has not been proved, t 
court will presume it to be the 
as that which is in force in its ow) 
jurisdiction.—Young v. W. H. Hutton 
& Co., 31 N.B.2d 728. + he a 
Ohio App. Mexican law was presu 
tively the same as Ohio law requirin; 
bona fide residence as condition © 
dent to granting decree of divorce, in — 
absence of proof of the Mexican Jaw 
Bobala v. Bobala, 33 N.B.2d 845. 
R.I. Where testator was domicile 
in England at time of death, will n 
be construed as to his personalty 


oy 


law of the home state. Wri, hi 
Krouskop, 108 P.2d eta Samael 


Si Barimeacet Ul 

C.C.A.Wash.. The presumption | at. 
person knows the law is well-nig 
conclusive, but on habeas corpus 
could be overcome by sufficient alle; 
tion and proof to the contrary.—Jor 
gensen v. Swope, 114 F.2d 988. 

D.C.Mo. In Missouri, presumpt 
sanity is a “presumption of la 
distinguished from a “presumption 0 
fact”, and hence will not be considere 


ie 
th 


Life Ins. }Co., 40 F.Supp: 157205) te 
D.O.N.J. Undisputed. verbal tes 
mony may be discredited by court, and 
the presumption that witnesse: eal 
the truth may be overcome b: 
matters indicating they are not w 
of credit.—U. S. v. One 1939 C 
Two-Passenger Coupe, Motor — 
8291842, License No. NJ-MH-27-V, 3 
F.Supp. 847. ~ a, q 
_Cal.App. When disputable pr 
tion is controverted, an issue of 
is raised which court must dete 
as in other cases, and court’s ¢ 
sion is conclusive upon appellate cour 
unless manifestly without suppor 
the evidence. Code Civ.Proe. § 1 
—Ohran v. Yolo County, 104 P.2d 
A disputable presumption, made aioe “ 
dence by statute, may not be dispelled © 
by mere conflict in evidence, and x 
not dispelled unless the fact oppose 
thereto is proved as a matter of la 
Code Civ.Proc, § 1961.—Ohran y. Yol 
County, 104 P.2d 700. 5 lat ake 
_Cal.App. Uncontradicted presump- — 
tions, declared by statute to furnish | 
satisfactory evidence of fact to 
proved, cannot be rejected arbitra Gy” 
by trial court because of suspicious 

circumstances in testimony offered to 
support them.—De Hart v. Allen, 
Pi2a7842! FOG, 
The statutory presumption that per- — 
son takes ordinary care of his own ~— 
concerns cannot be rejected by trial 
court solely because he does not 
lieve witness who testified that 5s 
care was taken.—De Hart y. Allen, 
P20 342. ( 
Cal.App. A rebuttable presumption — 
may be rebutted by evidence opposed 
fot eas v. Bradfield, 111 P.2d 
Cal.App. A. disputable presumption 

does not go out of the case when con- 
tradicting evidence is introduced if the 
trier of the facts does not believe the 
contradicting evidence——In re Braue’s 
7 


Estate, 114 P.2d 386. aa 
A “presumption” is recognized as in- Ls 
dependent evidence which may be e. 
weighed against positive evidence,—In 
re Braue’s Estate, 114 P.2d 386. : 
Cal.App. The recital of considera- 


; ee: > eee ne eta a. 
n in a written instrument establish- 
a “prima facie case” and is, suffi- 
t in absence of convincing evidence 
contradicting. it, and, if presumption is 


Ss, presump- 
Ciy.Code, §§ 

1962, 
666. 


awd La. J 
Presumption is not dispelled by evi- 
dence produced by opposite party but 
mains as evidence in the case sufli- 
o support a judgment, except in 
cases in which the rebutting evi- 
is absolutely conclusive.—Bard 
ent, 116 P.2d. 137. 
ere sole evidence to rebut a pre- 
ption as to insufficiency of con- 
sideration for an option to renew a 
lease was the testimony of the party 
opposing the presumption, and his wit- 
nesses, it was insufficient to dispel the 
presumption as _a matter of law since 
was not ee a ee and 


App. Where all. material | facts 
e admitted and undisputed, a pre- 
sumption has no weight and entirely 
anishes.—Bassett v. Heiens, 30 N.B.2d 
528, 307 Ill.App...426. 
owa. Presumption against suicide 
he effect of affirmative evidence— 
id. - v. Grand Union Tea Co., 296 


0. 

h. A “presumption of fact” 

ut a rule of procedure used to supply 
the want of facts and operates only to 
east upon the opposite party the bur- 
den of going forward with the proofs, 
nd therefore presumptions of fact nev- 
- obtain against positive proof.—Blod- 
ett. v.. Snobble, :295 N.-W. 192, 295 
Ree 


efrigerators, 147 S.W.2d 124. 
esa ag Neel petd ‘presumptions’, 
lating to burden of evidence or proof, 
e rules of law and go out when evi- 
dence comes in, but “presumption of 
fact”, when used in sense of inference 
from evidence, is inference naturally 
rawn by process of reasoning as logi- 
al, and. probable conclusion from 
- proven fact or facts.—Finks v. Viking 
_ Refrigerators, 147 S.W.2d 124. 
Neb. In suit to enjoin the levy and 
collection of taxes for school district 
- purposes upon lands alleged to lie out- 
fy ae defendant school district where 
ylaintiffs claimed that, in 1889, de- 
* Petaants and their predecessors in of- 
ce wrongfully placed lands upon de- 


‘3 


4 d 


oe me 


J. A legal presumption against 
icide exists and may be invoked to 
stablish a prima facie case, but such 
resumption is rebuttable-—Carroll v. 
udential Ins. Co. of America, 15 A. 
(810, 125. N.J.L: 397. 

The presumption against suicide. is 
not “evidence” but requires opposing 
party to bring forth evidence to over- 
come it.—Carroll vy. Prudential Ins. Co. 
of, America, 15 A.2d 810, 125 NJ.L, 


OT 

‘N.Y.App.Div. ‘“Presumptions” 
indulged in to supply_the place of 
facts, but are never allowed against 
ascertained and established facts, and 
when such facts appear, presumptions 


~* 


- disappear.—U. §S. Trust Co. of New 
York y. Frelinghuysen, 28 N.Y.S.2d 
448, 262 App.Div. 259. 

S aN.&.Sup. »Lhe presumption that 


-yotes of directors of corporation are 
fairly and honestly cast in-good faith 
is for best interests of corporation disap- 


of Richardson County, 299 N.W.’ 


651, 174 Mise. 601. “fh 
N.Y.Sur. Presumptions are indulged 
to supply the place of facts, but they 
are never allowed against ascertained 
and established facts, and when such 
facts appear, the presumptions disap- 
pear.—In re Simpson’s Hstate, 24 N. 
Y.S.2d 954, 475 Misc. 718. i 

N.Y.Ct.Cl. The testimony of witness- 
es describing method of . receiving, 
opening and indexing mail in office of 
state department of public works, and 
search for letter assertedly mailed to 
department, and a failure to find it, 
constituted a denial that letter had 
been received by department, and was 
sufficient. to overcome presumption that 
letter had been mailed.—Seglin Const. 
Co. v. State, 22 N.Y.8.2d 94. 

N.Y.Dom.Rel.Ct. Presumptions are 
indulged to supply the place of facts 
and are never allowed. against. ascer- 
tained and established. facts, and when 
ascertained and established facts ap- 
pear presumptions disappear.—Castel- 
lani vy. Castellani, 28 N.Y.S.2d 879, 176 
Mise. ; 

Okl. The law presumes the validity 
and regularity of acts of public. offi- 
cials and proof must be offered, to 
overcome the prima facie showing and 
the. presumption of law.—Standish 
Pipe Line Co. v. Cleveland County Hx- 
cise Board, 114 P.2d 945. 

Pa.Super. In civil cases, presumption 
of innocence is rebutted by a_ pre- 
ponderance of the evidence.—Sharpe v. 
Federal Window & Office Cleaning Co., 
19 A.2d 509, 144 Pa.Super.. 231. 

S.D. A “presumption” is not ‘‘evi- 
dence” and only relates to the rule of 
law as to which party shall go for- 
ward and produce evidence sustaining 
a matter in issue, and will serve in 


k 


- place of evidence in favor of a party 


until prima facie evidence has been 
adduced by the opposite party, but. a 
presumption should never be weighed 
as evidence, and when the opposite par- 
ty has produced prima facie evidence, 
purpose of presumption is fulfilled, and 
the party in whose favor the presump- 
tion operated must meet opponent’s 
prima facie evidence with evidence and 
not presumptions.—McKiver v. Theo. 
Hamin Brewing Co., 297 N.W. 445. 
Tenn.App. In minor’s action to re- 
cover sum alleged’ to have beén lost 
by father in game of chance conduct- 
ed by defendant in a hotel, where un- 
favorable inference to be drawn from 
defendant’s failure to testify after evi- 
dence had developed facts tending to 
show a connection on part of defend- 
ant with the game in which father lost 
the money, rendered hypothesis fur- 
nishing the basis of liability more 
robable than any other to be drawn 
rom the circumstances, chancellor 
could regard the unfavorable infer- 
ence as the evidential force necessary 
to support the hypothesis imposing 
liability as against any opposing hy- 
pothesis that might be logically de- 
ducible from proven facts. Code 1932, 
$§ 7814, 7815.—Pickard v. Berryman, 
142 S.W.2d 764. 


Tenn.App. A “legal presumption” is 
a fiction of law and an assumption for 
convenience, but assumption is waived 
where contrary proof is introduced.— 
ie G. Hill Co. v. Squires, 153 S.W.2d 
425. 


Tex.Civ.App. The presumptions aris- 
ing from facts relied on are inferences 
of fact, not of law, and may be contro- 
verted.—Merryman v. Zeleny, 143 S.W. 
2d 410. 

Tex.Civ.App. The presumptions aris- 
ing from facts relied on are inferences 
of fact, not of law, and may be contro- 
Verhed Menke mas vy. Zeleny, 143 S.W. 


§ 89 
C.C.A.Pa, All facts having rational 
probative value are admissible unless 
some specific rule forbids.—Hadley vy. 
Baltimore & O. R. Co., 120 F.2d 993. 
The specific tendency of a drug, poi- 


er. a 
beings, Abrhe the observ Ir 
a particular individual to a par 
substance are admissible. when, 
are peculiarly those of such individ 
—Hadley v. Baltimore & O. R. Co., 
B20: 9.93. ‘ 

Colo. . Ordinarily, 
makes possible the existence of anoth- 
er fact. in dispute is relevant to prove 
the disputed fact.—Riss & Co. v. Gallo- 
way,..114 P.2q ,550. « 

Ga. 


ual. 
120 


fact sought to be proved, does not ren- 
der it inadmissible-—Horton vy. John- 
son, 15 S.H.2d_ 605. aia ae 
Mo.App. Evidence is “relevant,” if 
fact it tends to establish tends in turn 
to prove or disprove fact in issue or. 
corroborate relevant evidence bearing 
on principal _issue.—Luechtefeld v. 
Marglous, 151 S.W.2d 710. te 
Before evidence can be excluded as 
‘Srrelevant’’, it must appear to be so 
beyond doubt, and if its relevancy is 
doubtful, it should go to jury for their 
own evaluation of it.—Luechtefeld vy. 
Marglous, 151, S.W.2d. 710. ea 
S.C... Relevancy” is that. quality. of 
evidence. which renders it properly ap- 
plicable in determining the truth -and 
falsity of matters in. issue » between 


v. Davis, 15 S.Hi2d:.232;:297 S.C. 2942 
Tex.’ Generally, any evidence -which | 


tends to prove or disprove any material _ 


fact involved in the issue or question 
being tried or throws light. on the 
transaction involved is “relevant” and 


-““‘material’’.—Lone Star Gas Co. v. State, 


153° S.W.2d. 681, modifying State v. 


Lone Star Gas Co., 129° S.W.2d 1164. — 


} § 90 ae 
C.C.A.Pa. The fact that a given re- 
sult recurs continually or frequently 
while but one cause remains constant 


is strong’ proof that such cause pro- — 


duces the result in question, and the 
rule is not limited in its application 
to the inanimate or brute animal, and 
the same» principle of cause and effect 
may be used to derive an 


any. fact. which 


That a written document. ‘is not: 
of itself alone sufficient to establish a _ 


parties to suit—Diekson’s Drug Store _ 


inference > 


2 


that human conduct has fallen short of © 


required standards.—Hadley vy. Balti- 
more’ & QO. R. Co.) 120 °F .2d 993, 72 
Cal.App. Hvidence as to a person’s. 


“habit of doing a thing as a definite 


course of action is admissible and of 


probative value as showing that.on a — 
particular occasion the thing was done — 
usual.—Shearer v. Pacific Gas & — 


as 
Electric Co., 110 P.2d' 690. ' 


Cal.App. In suit to cancel contract, 
whereby owner agreed to convey halt 
interest in apartment building subject 
to incumbrance and to join in execut- 
ing note secured by second trust deed 
on property, and to cancel deed con- 
veying such half interest, evidence re- 
garding condition of apartment. build- 
ing after the completion of foreclosure 
of such second trust deed was inad- 
missible as being remote and incompe-_ 
tent.—Irwin v. Brown, 115 P.2d 601. 

Colo. In action against trust compa- 
ny which allegedly acted as money 
broker to recover price paid for mort- 
gage notes purchases of which were al- 
legedly induced by trust company’s 
misrepresentation of actual value. of 
mortgage security by overstating acre- 
age of more valuable irrigated lands, 


ey 


Wee 


a: 2a 


Nba 


tax assessment statistics or values for 


years 1933, 1934, and 1935, aside from 
other considerations affecting their ad- 


missibility were too remote in point of © 


time to be received in evidence as of 
condition and. value of the included 
land: as of the year 1920 when the 
representations were made.—Bankers 
Trust Co. v. International Trust Co., 
113 P.2d 656. 

Mich, 
proprietor of retail 


store for injury 


sustained in a fall on floor of store at 


about ten or eleven o’clock in the morn- 


ing, testimony that there was oil and — 


dirt on floor of store at about six 
o'clock in the evening of the day on 


which accident occurred was too apep ls 


lative and remote to indicate condition 


at 


* 


Ban ©? ee 


In customer’s action against 


£3 


A 


- inference of 


ficiency are separate 
“Look y. French, 144 §.W.2d 128. 
NH. 6On 


- evidence, the remoteness of evidence of- 


‘the transaction 


correct. | 


Commander Oil Co., 


-tifiable as tending to 


Tea 

Mich 59.1 7 Penns 
Mo. The admissibility of circumstan- 
tial evidence does not depend upon its 


sufficiency, standing alone, to take case 


to the jury, but admissibility and suf- 
and distinct.— 


issue of admissibility of 


fered is for diseretion of presiding jus- 
tice.—Dowling v. L. H. Shattuck, Inc., 


“17 A.2d 529.) 


N.J. Admission of evidence as against 


objection that it is too remote is with- 


in the discretion of the trial court, 
and its action is not a ground for re- 
versal_—Iverson vy. Prudential Ins. Co. 


ET ats 19 A.2d 2174, 126 N.J.L. 


Tex. Generally, any evidence which 
tends to prove or disprove any ma- 
terial fact involved in the issue or ques- 
tion being tried or throws light on 
5 involved is “relevant” 
and “material’.—Lone Star Gas Co. v. 


State, 153 S.W.2d 681, modifying State 
Aye 


Lone Star Gag Co., 129 S.W.2d 1164. 
~Tex.Civ.App. Any fact that is rele- 


‘vant to the main fact in issue may. be 


‘proved, and to make testimony “rele- 
vant”’ it is not necessary that it have 
a direct relation to one of the princi- 
pal issues, nor need it bear directly 
upon the issue, and it may be relevant 
though it is but a link in the chain 


of evidence tending to prove the issue 


by reasonable inference.—Lange Cable 
Tool Drilling Co. v. Barnett Petroleum 
Corporation, 142 S.W.2d 833. 

__ Tex.Civ.App. Where 1925 trust deed 
‘did not reserve or except the minerals 
from the lien created by it, correspond- 
ence and conversation more than two 
years before to show that trust deed 
was not intended to cover minerals un- 
der the land or was regarded as sub- 
ordinate to prior mineral deed were 
properly excluded as too remote and as 
an attempt to vary by parol terms of 
trust deed.—Countiss v. Baldwin, 151 S. 
W.2d 235, error dismissed, judgment 


Vt. Circumstantial evidentiary facts 
cannot be comprehended within any 
rule or brought under any classifica- 
tion, but they must tend to connect 
with the factum probandum, or to in- 
duce a reasonable inference of the ex- 
istence of faets sought to be proved.— 


Gero v. John Hancock Mut. Life Ins. 
~Co., 18 A.2d 154, 


§ 91 
~ Cal.App. Weakness of evidence is no 
test of its admissibility. ode Civ. 
Proce. § 1870, subd, 4.—Bardeen v. 


104 P.2d 875. 


; § 92 

D.C.Conn. In taxpayer’s action for 
refund of gift tax paid on gift of stock, 
where taxpayer claimed that shares 
should have been valued at less than 
valuation on which tax was based, evi- 
dence of sales prices and volume of 
sales of same kind of stock subsequent 
to date of gift was admissible only 
if foundation therefor was laid by eyi- 


‘dence that block of stock constituting 


gift could not have been. liquidated on 
date of sift without depressing the 
‘market. Revenue Act 1932, § 506, 26 
U.S.C.A. Int.Rev.Code, § 1005.—Groff v. 
Smith, 34 F.Supp. 319. 


'p.c.Pa. In action against corpora- 
tion which maintained commercial 
landing field, for injuries and dam- 


ages to airplane in landing, allegedly 
eaused by unmarked defect, state- 
‘ment of witness that he had ‘cracked 
up at the same ditch” was not jus- 
show character 
of the condition in question, since 
mere fact of accident could raise no 
defect.—Beck v. Wings 
Field, 35 F.Supp. 953. 

Ark, In partition suit by widow and 


daughter of deceased former owner of 


land involved #gainst grantee of in- 
terest of decedent’s son therein, testi- 
mony concerning lease, executed by ad- 


e pro- 


dived, was properly rejected for. want 
of proper foundation showing that pas- 
senger could see pilot—Johnson  v. 
Western Air Express Corporation, 114 
P.2d 688. 

Cal.App. In suit to cancel contract 
and deed involving title to apartment 
building on ground that such instru- 
ments were procured by fraud, an ob- 
jection to plaintiff's inquiry .as_ to 
whether a real estate agent, who had 
lived across the street from property 
for many years, had ever heard apart- 
ment building referred. to as. the 
“Wouse of Mystery” was properly sus- 
tained, in absence of any evidence that 
building was a house of ill fame or 
that it was rented to any tenant of 
ill repute following the conveyance by 

laintiff of a half interest therein.— 

rwin y. Brown, 115 P.2d 601. 


Kan. In. action on life. policy on 
which insured had made a loan, in- 
surer’s evidence concerning practices 


in its New York office in handling ap- 
plication for reinstatement) and. for 
loans was properly rejected, where no 
evidence was offered to show that in- 
sured knew anything about those prac- 
tices.—Quilty v. .New York Life Ins. 
Co.,, 109 P.2d 215, 158 Kan, 129. 


Mich. In customer’s action against 
proprietor of retail store for injury 
sustained in a fall on floor of store 
at about ten or eleven o’clock in the 
morning, testimony that there was oil 
and dirt on floor of store at about six 
o’clock in the evening of the day on 
which accident occurred was too specu- 
jJative and remote to indicate condi- 
tion of floor at time of accident and 
hence was inadmissible in the absence 
of proof that floor was in the same con- 
dition at six o’clock as at the time of 
the accident.—Hulett- v. Great Atlantic 
& Pacific Tea Co., 299 N.W. 807, 299 
Mich. 59. 


Mo. In action for injuries sustained 
in automobile collision permitting depu- 
ty constable to testify that he examin- 
ed brakes on automobile in which 
plaintiff was riding, one-half hour aft- 
er the collision, and found that the 
brakes went all the way to the floor 
board, was not error on the ground 
that the witness was not an expert on 
brakes and there was no showing that 
the brakes were bad before the colli- 
sion, since such matters went only to 
the weight of the deputy’s testimony.— 
Long v. Mild, 149 S.W.2d 853. 


N.J. Where it can be inferred, from 
failure of one of parties to produce wit- 
ness who was shown by evidence ad- 
duced to be likely ‘to have pertinent 
knowledge of transaction under scru- 
tiny, that witness was not produced be- 
eause his testimony would be unfavor- 
able to the party, such party may ex- 


plain his inability to produce’ such 
witness.—Wichelberger vy. Inter-City 
Transp. °Co.,. 05) 'Av2d °758,) 125° N.5cL. 


365, affirming 10 A.2d 267, 123 N.J.L. 
595. 

N.J. In action on life policy which 
limited recovery. to. premiums if in- 
sured committed suicide, where in- 
sured who was manager of service 
station died by swallowing carbolic 
acid, question propounded to insured’s 
superior whether insured manifested 
any expressions that were of an unusu- 
al nature when superior told insured 
about shortage in accounting for mon- 
eys collected by insured was properly 
excluded in absence of evidence that 
superior was acquainted with insured’s 
usual expression.—Carroll y. Pruden- 


when large counter whic 
d court 


C. In action for injurie 


placed on side-walk to perm: 
tion of new equipment fell an 
plaintiff, 


(0) 
wh 


water poisoning ag result of drin 
polluted waters of. creek, which 
flowed plaintiff’s land, test 
owner of other land, traversed 
creek, that his cattle had access to 
ters thereof and that none ; 
died, was properly . excluded, 
sence of evidence that such catt 
.¢ » 52) OKLSt. Ann. 
Mid-Continent Petroleum Cor 
v. Poage, 112 P.2d 166. Sys 
Pa.Com.Pl. In an action to fo 
a mortgage, plaintiff showed 
payments and a balance du 
fendants offered to show. by Vv 
that they had made contributions 
the purpose of paying on the mortga 
but did not offer to follow the pay 
ments through and show that, th 
been received’ by the mortgagee. 
offer was refused, and verdict d 
for plaintiff. On. motion. fo L 
trial, held, that such an offe a 
proof of payment, as the fact that 
contribution had been made to an w 
designated person with the understan 
ing on the part of the contril ‘ 
that sum should be used to 
mortgage, without at the same 


being competent to prove an affir ( 


defense of payment.—Strawn vy. 
shore, 3 Hewes 5. { ony 


indicate its width or length, wit 
would have seen them, though sh 
previously testified that she di 
see them, since the rejected. testi 
was another form, of negative tes 
ny, in the nature of an opinion an 
missible——Mishoe v. Davis, 14 S.H.2d 
187, 64 Ga.App. 700. Ede dae 
SLOT erie 

D.C.Pa. Knowledge or memor, 
particular matters by its very nat 
is not susceptible, of direct proof, 
must be determined by inference from — 
conduct or from the inherent qualit 
of. the occurrences or circumstance 
by which it. was acquired.—Equitab. 
Life Assur. Soc. of U. S. v. Saftlas 8 
F.Supp. 708. i 


Tenn.App. Whenever the motive 
lief or intention of any person is 
material fact, it is competent to pro 
it by the direct testimony of sue 
person.—_Bank of Hendersonville — 
Dozier, 142 S.W.2d 191. EN tari 


-  § 108 ‘ 
Ga-App. In suit by beneficiary 
a benefit certificate for death of mem 
ber with defense of suicide which “Wai 
an excepted risk, trial court properl; 
excluded testimony of druggist w 
had stated that he refused to sell m 
ber some strychnine, that he felt like 
member wanted to kill herself, stmee 
the statement amounted only to a be- — 
lief on the part of the witness.—S 
preme Forest Woodmen Circle y. Ne 
some, 11 8.H.2d 480. } 9 | Apa 
§ 110 ie. Ree 
N.Y.App.Div. In action agains 
motorist for injuries sustained by a 
nine-year-old girl who came in con- 
tact with motorist’s, automobile and 
for medical expenses, questions from 
which jury might infer that plaintiffs 
had Americanized their name were. ir- 
releyant.—Sandy v.. Wicks, 24 N.Y.S.2d 
424, 260 App.Div. 1046. f , 


‘a 


oy ie § 114 — “oye Ne nee oe 
- Cal.App. In action to quiet title to 
right of way over driveway across ad- 
joining lot, evidence that common own- 
er of both lots told purchaser of ad- 


driveway would terminate when an 8- 
‘foot right of way at rear of adjoining 
jot, which was expressly granted by 
' deed, was cleared of obstructions, was 
‘admissible for the limited purpose of 
explaining why purchaser of adjoining 
lot had not objected to use of the drive- 
way by plaintiff.—Irvin y. Petitfils, 112 
~P.2d 688. 
_ Ga.App. In action for deceit by 
means of false representations induc- 
ing the purchase of notes, testimony 
of one of the defendants that he did 
not by word of mouth or in any way 
islead the plaintiff was properly ad- 
mitted, since state of mind of the de- 
fendants was gist of the action.—First 
ancredit Corporation y. J. G. McKen- 
e Lumber Co., 16 S.H.2d 191. 


} 117 
Ga.App. In motorist’s action against 
‘railroad company’s receiver for dam- 
_ ages to automobile in crossing collision, 
_ evidence as to amount received by mo- 
‘ist in settlement with insurance com- 
any for damages to automobile was 
roperly excluded as a circumstance il- 
lustrating value of automobile.—Pow- 
all hash e 11 §$.B.2d 918, 63 Ga. 
121 
N.J.Sup. In action by wife’s execu- 
r and trustee against husband’s 
xecutors to recover: for wife’s estate 
the value of jewelry which allegedly 
belonged to wife and was claimed to 
have been unlawfully appropriated by 
usband before his death, exclusion of 
appraisal and bill of sale offered by de- 
_fendant to prove value of jewelry was 
- proper, where bill of sale was dated 
three years after wife’s death and ap- 
_ praisal was made several years after 
leged conversion, the appraisal be- 
ineompetent to prove value as of 
‘ e of conversion and not the ‘‘best 
evidence,”—First Nat. Bank of Toms 


122 
o. Assessed valuation 


‘action against trust company 
hich allegedly acted as money brok- 
to recover price paid for mortgage 
notes, purchases of which were alleged- 
ly induced by trust company’s mis- 
‘ ‘vepresentation of actual value of mort- 
gage security by over-stating acreage 
f more valuable irrigated lands, stat- 
ute providing that assessment rolls 
shall be prima facie evidence of. all 
hings appearing therein was not ap- 
_ plicable to render admissible copies of 
x schedules, not signed by. defendant 
trust company, for purpose of showing 
number of acres classified as irrigated 
jands, dry farm lands, and grazing 
i lands as well as values of each class 
_ and valuation of improvements. 735 C. 
 $.A, c. 142, § 12.—Bankers Trust Co. v. 
- International Trust Co., 113 P.2d 656. 
_ Pa,Orph. The assessed value of real 
estate is of little guidance in determin- 
ing its value because it is well known 
that assessments are based largely on 
the necessities of taxing authorities 
rather than on real value—In re Shel- 
_mire’s Hstate, 56 Montg. 260. 


Dey ab § 126 

- Yex.Ciy.App. In action against in- 
surer for loss by theft of automobile, 
testimony of automobile dealer who 
sold automobile to insured approxi- 
mately two months before its loss, that 


the contract price at which insured 
bought automobile was a certain 
amount, was not subject to objection 
that it was irrelevant, but even if sub- 


ject ~to that objection, the error was 
harmless, where both policy sued on 
and chattel mortgage held by dealer 
were admitted in evidence without ob- 
_ jection, and each showed the original 
purchase price of automobile to be the 
game as that testified to ‘by dealer.— 


2 ee 
“ Tide we 


joining lot that plaintiff's right to use. 


oe teeth 7] Cl 
“Service Mut. Ins. Co. of Te 
rito, 147 8,W.2d 846, as 


N.Y.App.Div. Although | fair rental 
value of improved property is compe- 
tent on question of fee value, in deter- 
mining tax assessment, the rent re- 
served in a lease is not competent on 
that question.—People ex rel, Connelly 
v. Weise, 25 Rae 883. 


§ 

Pa.Orph. Where real estate is sold 
at judicial sale upon foreclosure to an 
outside buyer at a more than nominal 
price, the price should be considered 
by the court in finding value, but is 
not conclusive.—In re Shelmire’s Hstate, 
56 Montg. 260. 


132 
Tex.Civ.App. In action for balance 
due on purchase price of truck, 
sequestered, replevied and sold to third 
party by. plaintiff, against whom de- 
fendant filed cross-action for conver- 
sion thereof, testimony as to price re- 
ceived from such party, price received 
by him when he resold truck, and con- 
tents of slip or tag attached to it while 
on ‘his sales lot after his purchase 
thereof, was inadmissible for any pur- 
pose, even if market value of truck at 
time of plaintiff's execution of replevy 
bond or at time of trial had been 
properly alleged.. Rev.St.1925, art. 
6857.—Universal Credit Co. v, Cole, 

146 S.W.2d 222. 
§ 134 


Cal.App. In principal’s action against 
agents for amount of secret profits 
made by agents on exchange of realty, 
retusal to permit experts to testify on 
direct examination as to how much 
principal’s' property sold for subse- 
quent to exchange was not erroneous. 
—Thompson y. Stoakes, 115, P.2d 830. 

On direct examination, witnesses 
called to testify regarding value of 


certain property may not testify as. 


to particular transactions such as sales 
of similar or of the same property.— 
Thompson y. Stoakes, 115 P.2d 830, 

N.J.Sup. In action by wife’s. execu- 
tor and. trustee against husband’s 
executors to recover for wife’s estate 
the value of jewelry which allegedly 
belonged to wife and was claimed to 
have been unlawfully. appropriated by 
husband before his death, exclusion of 
appraisal and bill of sale offered by 
defendant to prove value of jewelry 
Was proper, where bill of sale was 
dated three years after wife’s. death 
and appraisal was made several years 
after alleged conversion, the appraisal 
being incompetent to prove value as 
of time of conversion and not the “best 
evidence.’”’—First Nat. Bank of Toms 
River v. Levy, 16 A.2d 555, 125 N.J.L. 


458. 
§ 137 
Wash. In determining reasonable 
market value of barge on date of pref- 
erential transfer thereof by corpora- 
tion, amount for which barge was in- 
sured was an item to be considered. 


Rem.Rey.Stat. § 5831—1; 831—2, 
subds. a, b.—Whiting v. Rubinstein, 
116 P.2d 305. 


§ 146 
R.I.. Book value as set up on a Cor- 
poration’s books is not conclusive evi- 
dence of the value of the corporate 
stock.—Cook v. Dunbar, 18 A.2d 658. 
152 


N.Y.Sup. The quotations of the sell- 
ing price of securities dealt in on any 
public exchange, merely reflect the 
realizable value of the security or its 
quick value and are some evidence of 
the value of the security, but they are 
not conclusive evidence as to. actual 
value of securities, especially in a de- 
pression.—Kahle v. Mount Vernon 
Trust Co., 22 N.Y.S.2d 454. 

§ 157 

D.C.Ill. In patent infringement ac- 
tion brought against corporate defend- 
ant in District Court for Northern 
District of Illinois, Hastern Division, 
wherein defendant filed motion to dis- 
miss on ground that it was not an in- 
habitant of district, had no established 
place of business therein, and had 
committed no acts of infringement 
therein, and supported motion by afli- 
davits, a page of telephone directory 


We 
1 the — 
not | 


r 
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Air Compressor Co., 34 F.Supp. 402 
Il.App. In brokers’ action against 
customer for breach of contract, refusal 
to admit telephone conversation with 
customer which was begun by brokers’ 
office manager and continued by resi- — 
dent manager, on ground that resident — 
manager did not know to whom he was : 
talking, was erroneous.—Noyes vy. Gold, “ 
84 N.H.2d 1, 310 TlApp. 1. 
Mo. Evidence which is competent for ms 
court to consider in passing on demur- 
rer is competent to go to jury.—Bass v. 
Kansas City Journal Post Co., 148 S. 
W.2d 548. + Eset oth 
Mo.App. In action for rent under — 
lease against corporation and individ- 
ual as cotenants, trial court erred in — 
refusing to admit testimony of one of 
plaintiffs’ attorneys to a telephone con- 
versation with president of defendant ~ 
corporation, where attorney testified 
that he had -written a letter to presi- 
dent of defendant corporation and that 
party who called him on telephone not 
only told him that he was president of 
defendant corporation but also told him _ 
that he had received his letter and de- 
sired to talk about the letter, sinee 
such facts created a strong presump- 
tion that attorney was talking with 
presigent of defendant corporation.— 
orriss v. Finkelstein, 145 S.W.2d 439. 
N.Y.App.Div. In action against bank 
for damages allegedly sustained when 
plaintiffs were induced to buy stock 
from bank by fraud, excluding testi- 
mony by one of plaintiffs regarding 
telephone conversation between plaintiff { 
and alleged representative of bank was ' 
error, although plaintiff could not iden- 
tify voice of person who represented 
himself on telephone as being bank’s 
representative, where bank had deliv- 
ered stock in accordance with telephone 
conversation.—Ottida, Inc., v. Harriman 
Nat. Bank & Trust Co. of City of New 
Louk, 24 N.Y.S.2d 63, 260 App.Div. 


N.Y.App.Div. In will contest, testi- . 
mony of witness as to telephone con- 2, 
versation with testator was properly 
excluded on ground, that there was 

no proof that witness was on that oe- 
casion talking to testator, where wit- 
ness had only once previously spoken 

to testator and was not familiar with 

his voice—In re Hayden’s Will, 24 N. 
Y.S.2d 608, 261 App.Diy. 103. 


N.Y.Sup. That a party’s case is 
predicated on the testimony of hired 
detectives or investigators should not 
in itself be regarded as a militating 
factor against granting relief in equity, 
nor does that fact necessarily render 
such testimony inadmissible or dis- 
creditable, but that rule does not apply 
when detectives or investigators are by 
engaged, not for the purpose of ob- 
taining evidence, but to create it by 
deliberate enticement and inducement 
to furnish a basis for an application ; 
to the court for relief—Meisner  v. 
Meisner, 29 N.Y.8.2d 342. 

Ohio App. In husband’s action for 
alienation of wife’s affections, exclu- 
sion of notes taken by eavesdropper of 
telephone conversations between. wife 
and defendant was proper, especially 
where eavesdropper was permitted to 
tell jury what the conversations were. 
—Fry v. Lebold, 31 N.H.2d 257. > 

Tex. Generally, it is necessary for 
admission of testimony as to contents 
of telephone conversation that proof 
be made of identity of person with 
whom witness talked, and such proof 
is most readily afforded by testimony 
of witness that he recognized voice 
of person with whom he conversed. 
—Com.App., Colbert v. Dallas Joint 
Stock Land Bank, 450 S.W.2d 771, 
136 Tex, 268, reversing Dallas Joint 
Stock Land Bank y. Colbert, 127 S.W. 


tw 


when a telephone call 


sumption 


0 contents of taeda Bee 
admissible is subject to exception that 
is made to a 
business office, or over a line main- 
tained by it for business purposes, tes- 


- timony as to conversation with person 


answering telephone is admissible with- 
out further proof of his identity, pre- 
being indulged that such 
person, if he represents that he is one 
ealled, or if he assumes to have authori- 
ty to receive message, is person called 
or does have such authority, in absence 
of proof to contrary.—Colbert v. Dallas 
Joint Stock Land Bank, 150 S.W.2d 
771, 136 Tex. 268, reversing Dallas 


- Joint Stock Land Bank vy. Colbert, 127 


S.W.2d 1004. 

Although testimony of person calling 
over telephone'that person who answer- 
ed geclaphone stated that he was party 
called is not of itself sufficient proof 
of identity of party called to justify 
admission of telephone conversation, it 
will be sufficient for such purpose if 
corroborated by other facts tending to 
reveal identity of person called and 
answering.—Colbert . Dallas) Joint 
Stock Land Bank, 150 S.W.2d 771, 136 
Tex. 268, reversing Dallas Joint Stock 
Land Bank v. Colbert, 127 S.W.2d 1004. 

‘In action by broker against bank to 
recover “compensation for services al- 
legedly rendered in procuring a pur- 
chaser for bank’s land, broker’s testi- 
mony as to telephone conversation with 
bank’s president was admissible, where 
eireumstances sufficiently identified 
bank’s president as PETSOR. talking over 
telephone.—Colbert v. Dallas Joint 
Stock Land Bank, 150 8.W.2d 771, 136 
Tex. 268, reversing Dallas Joint Stock 


Land Bank v. Colbert, 127 S.W.2d 1004. 


Tex.Civ.App. Where telephone call is 
made to a business office. over a line 
maintained by it for business purposes, 
testimony as to a eonversation with 
the person answering the telephone is 
admissible without further proof of his 
identity, the presumption being in- 
dulged that if such person represents 
that he is the one called, or if he as- 
sumes to have authority to receive the 
message, he is the person called or does 
have such authority, in the absence of 
proof to the contrary.—Spolane y. Coy, 
153 S.W.2d 672. 
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N.Y.Sup. In action for unfair com- 
petition where plaintiff had employed 


eollege girls to go to stores as pretend- 
ing purchasers to gather evidence on 
subject of substitution and “palming 
off’ of defendant’s silverware pattern 
in place of plaintiff’s pattern, evidence 
obtained by girls, even if illegally ob- 
tained, was competent, the only ques- 
tion being that of credibility, notwith- 
standing objection that under statute 
acts of girls were illegal because girls 
were not licensed detectives. General 
Business Law, § 70.—Oneida, Limited, 
v. National Silver Co.. 25 N.Y.S8.2d 271. 
§ 163 

Ala. Where evidence offered by de- 
fendant to establish his pleas of set-off 
in action of assumpsit ‘on an account 
stated took a wide range, plaintiff was 
properly allowed to state fully plain- 
tiff’s version of transactions between 


plaintiff and defendant.—Barber_ v. 
Martin, 200 So. 787, 240 Ala. 656. 
Ala. In proceeding by municipal 


housing authority for condemnation of 
land for low rent housing project, com- 
menced in probate court and appealed 
to circuit court, the fact that circuit 
court, without objection by landowner, 
admitted report of commissioners as 
prima facie evidence for authority, did 
not arm landowner with the right to 
enter upon aé trial of comparative 
awards touching other and_ different 
properties. Code 1940, Tit. 19, § 17.— 
Housing AE of Phenix City vy. 
Stillwell, 8 So.2d 55 

Cal.App. When counsel states to the 
jury facts as facts presumably within 
his own knowledge and these facts are 
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/ the o 
to proof that 
“true on the sole 


ground that such facts are not ma- 


terial—Hicks v. Ocean Shore R. R., 
109 P.2d 1032. ; ; 

Cal.App. The statutory rule that 
where part of a conversation is given 
in evidence the whole conversation on 
the same subject may be inquired into, 
may not be extended further than to 
cover parts of the conversation tending 
to explain or qualify the part first giv- 
en_in evidence. Code Civ.Proc. § 1854. 
—Hatfield v. Levy Bros., 112 P.2d 277. 

Cal.App. A party may not cross-ex- 
amine his adversary’s witness on mat- 
ters irrelevant to the issues, and the 
introduction of irrelevant evidence by 
one side does not justify the intro- 
duction of further irrelevant evidence 
by the other.—Rypka y. Field, 115 P. 
2d 521. 

Idaho. Where defendant was per- 
mitted, over objection, to introduce ir- 
relevant and incompetent evidence, re- 
fusal to permit plaintiff to introduce 
evidence as explanatory of such prior 
inadmissible evidence was prejudicial 
error.—Murphy v. Mutual Life Ins. Co. 
of New York, 112 P.2d 993. 

Idaho. In action on injunction bond 
to recover attorneys’ fees paid in suit 
to enjoin collection of judgment, where 
defendant proved written contract be- 
tween plaintiff and attorneys providing 
for contingent fee for services in action 
resulting in judgment, exclusion of 
evidence offered by plaintiff, that after 
institution of injunction suit a new 
oral agreement was made _ between 
plaintiff and attorneys covering fees 
for services in injunction suit, was er- 
ror.—Code 1932, § 6-405. —Idaho Gold 
Dredging Corporation v. Boise Payette 
Lumber Co., 115 P.2d 401. 

Ill. In action for distribution of cor- 
pus of trust estate in which legitimacy 
of one claiming to be lawful grandson 
of testator was involved, letter from al- 
leged illegitimate child’s mother re- 
questing an affidavit to prove that she 
was never the legal wife of the father 
in order to clear title to land inherited 
and to obtain a pension was properly 
received in rebuttal of extensive evi- 


dence of a similar nature submitted by 


alleged illegitimate child.—Stearns v. 
Stearns, 33 N.H.2d 481, 876 Ill. 283. 
Tex.Civ.App. Permitting defendant 


to testify that he was chairman of the 
State Democratic Executive Committee, 
was member of official board of church, 
had been mayor of city, member of ad- 
visory board of Methodist Hospital, 
and many other minor positions, in- 
cluding school trustee and member of 
board of directors of Y. M. C. A., was 
not reversible error, where previous to 
ealling defendant plaintiffs’ counsel had 
introduced plaintiff as a witness and 
by way of introduction of her charac- 
ter and popularity had proved that 
she was a choir leader for many years 
in one congregation and pipe organist 
for a long time in another.—Raynes 
v. Germany, 144 S.W.2d 981. 

Tex.Civ.App. In action by divorced 
wife who claimed ownership of the 
contents of her deceased former hus- 
band’s safety deposit box in bank by 
gift of the key a few days before his 
death where plaintiff. predicated her 
claim upon alleged oral declarations of 
deceased, trial court did not commit 
reversible error in permitting intro- 
duction of will by which deceased de- 
vised his property to his grandchildren 
and statement made to attorney with 
regard to execution of will and his rea- 
sons for leaving all property to his 
grandchildren, and cross-action of de- 
ceased in divorce action against him 
by the divorced wife, and that a di- 
vorce was _ granted. —McGrede vy. Rem- 
bert Nat. Bank, 147 S.W.2d 580, error 
dismissed, judgment correct. 

Where it is attempted to establish a 
gift from husband to wife, by evidence 
of the husband’s declarations alone, 
courts should exercise great caution in 
not excluding from consideration of 
jury any admissible evidence which 
would tend, though in slight degree to 


while in defendant’s service, exclusi 
of testimony that plaintiff had bee 
told that another witness for defend 
ant had said that if such witness 
got back to work, he would get p 
tiff’s job if he had to plant a_ bottl 
him was properly excluded bee 


fered merely to show plaintiff’s stat d : 
mind on the occasion testified to by ay ise 
person allegedly making such threat.— \ 
Chapman y. Alton R. Co., 117 F, 2d 
C.C.A.IIl In divorced’ wife’s a 
against divorced husband’s attorney 
for fraudulent representations reg: rd-— 
ing husband’s financial condition : 
ducing wife to execute in 1935 relea e 
of husband’s obligation under property — 
settlement agreement for suppor 
divorced wife and minor children, Cy 
timony of witness, who had worked — 
for relief authorities only since 193 
offered for purpose of proving that 
ceased husband was on relief in Illinois 
until he received allowance from 
other’s estate in July 1934, was pro, 
erly excluded as ‘“hearsay’’._McV. 
v. McGurren, 117 F.2d 672. 
C.C.A.N.M. Generally, 
dence is inadmissible, and th 
applies to both oral testimo 
writings.—Baltimore American In 
of New York v. Pecos Mercantile 
122 F.2d 148. 
D.C.N.Y. In libel for condemnatio 
of allegedly misbranded powders fo 
drunkenness, testimony concerning the 
number of packages of powders that — 
had been sold and the period of years 
over which they had been sold wi 
competent, but testimony that no ¢ 
plaints had been received was incom 
tent as ‘hearsay’. Federal Food 
and Cosmetic Act, § 502(a, j), 
C.A. § 352(a, 3) .-.U. 3 
Packages of Article Labeled in 
Mrs. Moffat’s Shoo Fly Powders 
Drunkenness, 40 E.Supp. 208. 
D.C.Pa. In action against a Penns; 


1 


hearsay 


voting machines, testimony of. selle Ss) 
employee that on election day in ae 
election officers informed him that ma- 
chines were working all right wa 
“hearsay” and inadmissible to prov 
that machines worked satisfactori 
but officers’ statements to empl 
could properly be admitted to a 
their credibility—Manley vy. North 
berland County, 32 F.Supp. 775. — 
Cal.App. In drug store patron’s 
tion against the store, a subcontractor — 
in charge of welding operations 
store, and subcontractor’s emplo 
who did the welding, for injuries s 
tained in fire in store, testimony as t 
conversations between witness, who wa 
a fireman, and an employee of the sub 
contractor relating to an earlier fire 
which employee told witness was caus ne 
ed by sparks from welding, was prop- — 
erly excluded as being. “hearsay” as — 
to the subcontractor.—Bartholomai vy. | 
Owl] Drug Co., 108 P.2d 36. Ge 
Cal.App. In suit to cancel contract 
and deed, whereby owner agreed to coy 
convey and did convey half interest in 
apartment building, on ground that — 


such instruments were procured by ay } 
fraud, testimony of real estate agent, 
who visited apartment building at 


plaintiff's request, regarding a conver- 
sation with janitor ‘about manner of 
renting apartments and approximate’ — 
income therefrom was “hearsay” and 
inadmissible.—Irwin vy. Brown, 115 P.. 
2d 601. = 
Ga.App. In action for death of guest 
in automobile which collided with the x 
rear of a parked truck, trial court did ' 
not err in admitting testimony of wit- y 
ness that she refused to give her name ~~ 
and details of collision to a publie 
officer, as against objection that the 
testimony was “hearsay’’, where there 
was no evidence that the witness made _ 
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any statement at all to officer.—Mishoe 


700. | 

Ga.App. Where undertaker claimed 
that employer’s foreman had acted as 
employer’s agent in agreeing to pay 
funeral expenses of deceased employee, 
undertaker’s testimony that a third 
party told undertaker that third par- 
ty overheard a telephone conversation 
between employer and foreman in 
which employer said that he would 
pay funeral bill was “hearsay” and 
was not competent to prove agency 
or ratification. Code 1933, § 114-101 
et seq.—Richie & Co. v. Cohen, 14 S8.E. 
2d 603. nye 

Ga.App. The testimony that plaintiff 


ie 


was sent to physician as one who had 


been jerked down from train and 
dragged a considerable distance, was 
inadmissible as “hearsay” and was cal- 
culated to impress upon jury that there 
were aggravating circumstances in con- 
nection with injuries.—Alabama Great 
Southern R. Co. v. McBryar, 15 S.H.2d 
563. 

Testimony of physician that plaintiff 
after injury “had a cut on his right 
cheek and an injury to his left arm 
and hand and wrenched neck and 
shoulders” was not inadmissible as 
“hearsay” or as a “self-serving declara- 
tion” of plaintiff, or as impressing 


upon jury aggravating circumstances 


producing the alleged injuries since 
testimony was a statement of physi- 
cian’s observation.—Alabama Great 


_ Southern R. Co. vy. McBryar, 15 S.H.2d 


~— 663. 

Ill. In_ action under Federal BEm- 
ployers’ Liability Act for injuries sus- 
switchman when freight 
ears collided in freight classification 
; switchman’s testimony that he 
had instructions from foreman to go 

down certain track and get a car of 


S perishables was competent, as against 
- objection that it was “hearsay,” since 


foreman’s description of car as con- 
taining perishables was necessary to 
switechman’s selection of the intended 
car and, consequently, to the perform- 
ance of his work. Federal Employers’ 
Liability Act, 45 U.S.C.A. § 51 et seq. 
_ —Mitchell v. Louisville & N. R. Co., 31 


 NB2a 965, 375 Ill. 545, reversing 27 


 N.B.2d 861, 305 Ill.App. 635. 
_Ind.App. “Hearsay evidence” is the 


_ testimony of a witness relative to the 


declaration of another for the purpose 


of proving the facts asserted by the 


declarant.—Griffith v. Thrall, 29 N.BH. 
2d 345. 


Mo. The theory of the “hearsay” 
rule is that, when a human utterance 
is offered as evidence of the truth of 
the fact asserted in it, the credit of 
the asserter becomes the basis of infer- 
ence, and therefore the assertion can 
be received only when made on the 
stand, subject to the test of cross-ex- 
amination, and hence if an extrajudicial 
utterance is offered, not as an assertion 
to evidence the matter asserted, but 
without reference to the truth of the 

matter asserted, the “hearsay” rule 
does not apply, and the evidence may 
be received according to its relevancy. 
ae ore Thomasson’s Hstate, 148 S.W. 


N.H. Refusal to permit witness to 
answer question calling for hearsay 
evidence was proper.—Sullivan v. Sul- 
livan, 18 A.2d 828. 

N.C. An agent’s or employee’s state- 
ment, merely narrating past occurrence, 
is generally regarded as “hearsay” and 
not competent as substantive evidence 
against principal or employer.—Hester 
_v. Horton Motor Lines, 14 8.H.2d 794, 
219 N.C. 743. 

N.C. In action on note by alleged 
holder in due course, a declaration of 
the original payee made solely for pur- 
pose of affirmatively showing that he 
held note after maturity is mere “hear- 
say” and is inadmissible—Currin vy. 
Currin, 15 $.H.2d 279, 219 N.C, 815. 
ND. In action against sole trader 
and others for conversion of engines, 
testimony of a third person that one of 
the defendants had stated to third 
erson that engines were for the sole 
rader, was pure “hearsay” as far as 


1. wer 


Davis, 14 S.H.2d 187, 64 Ga.App. 


a were a, 


_ BVIDENCE — 


the sole trader was concerned.—Hart 
vy. Rigler, 295 N.W. 308. ; 

In action against sole trader and 
others for conversion of engines, tes- 
timony of plaintiff that when he talk- 
ed to one of the defendants as that 
defendant was cutting up and loadin 
the engines, that defendant stated tha 
he was shipping the metal to the sole 
trader, was pure “hearsay” as far as 
the sole trader was concerned.—Hart 
v. Rigler, 295 N.W. 308. 

Tenn.App. Where, regardless of the 
truth or falsity of a statement, the 
fact that it has been made is relevant, 
the hearsay rule does not apply and 
the statement may be admitted in evi- 
dence, since evidence regarding the 
making of the statement is not ‘‘sec- 
ondary evidence’ but ‘‘primary  evi- 
dence”, because the statement itself 
may constitute a fact jn issue or be 
circumstantially relevant regarding the 
existence of such a fact.—Cannon v. 
Chadwell, 150 S.W.2d 710. 

Tenn.App. In action for breach of 
eontract for sale of exchange business 
which provided for payment of debts 
by seller, buyer’s testimony that soon 
after she took possession of business 
a@ number of members of exchange 
made claims that they had not been 
paid for merchandise that exchange 
had sold, and buyer filed list of mem- 
bers and amounts claimed, the. testi- 
mony was admissible over objection 
that it was hearsay, since buyer was 
not seeking to prove amount of in- 
debtedness, but that failure to pay 
debts was breach of contract which 
had injured the business.—Cannon y. 
Chadwell, 150 S.W.2d 710. 

Tex.Com.App. In action by broker 
against bank to recover compensation 
for procuring purchaser of bank’s land, 
witness’ testimony that bank’s vice 
president told him he was going to turn 

roperty over to broker for sale was 
inadmissible as ‘‘hearsay’’.—Colbert v. 
Dallas Joint Stock Land Bank, 150 8. 
W.2d 771, 136 Tex. 268, reversing Dal- 
las Joint Stock Land Bank v. Colbert, 
127 S.W.2d 1004. 


Tex.Civ.App. In action to recover 
land by heirs of original owner against 
defendant claiming as purchaser at 
trustee’s sale and under a deed from 
grantee of original owner, testimony 
that grantee in deed stated to witness 
that deed was executed to secure a 
sum of money borrowed by owner and 
that money had been repaid, for pur- 
pose of showing that deed was not an 
outstanding title, where it was undis- 
puted that grantee was not in posses- 
sion of land when alleged declaration 
by him in disparagement of his title 
was made, was inadmissible on ground 
that it was ‘‘hearsay.”—James v, Davis, 
150 S.W.2d 326, error dismissed, judg- 
ment correct. 

Tex.Civ.App. In action against sher- 
iff, surety, and deputy, for death of 
person arrested for drunkenness and 
placed in jail with vicious criminals, 
evidence by inmates concerning organi- 
zation of “kangaroo court” for enforce- 
ment of prisoners’ rules, that persons 
placed in jail were often tried upon a 
charge of breaking into jail, that the 
prisoner who killed decedent was the 
“sheriff” of the court and as such beat 
up other prisoners, that there were sev- 
eral blackjacks in the jail, and that de- 
ceased was assaulted with a blackjack 
and thrown undressed under a shower 
in a dying condition, was properly ad- 
mitted over objection that the evidence 
was “hearsay” and “immaterial’’.— 
Browning v. Graves, 152 S.W.2d 515, 
error refused, 


Tex.Civ.App. In buyer’s action for 
conversion of sound equipment by sell- 
er, testimony of'buyer’s attorney that 
he telephoned seller’s place of business 
and asked to speak to the party in 
charge and the party who answered 
gave the name of seller and told the 
attorney that seller had instructed his 
agent to remove the sound system was 
admissible, as against contention that 
it was “hearsay” and ‘‘self-serving’’.— 
Spolane v. Coy, 153 S.W.2d 672. 

Va. Generally, hearsay evidence is 
excluded because it is not subject to 


43, 


the tests which can ordina 


plied for ascertainment of the. tru 
of _testimony.—Stevens .v. Mirakian, 


S8.B.2d 780. ; , 

Wash. “Hearsay evidence’ is that 
kind of evidence which derives its val- 
ue, not solely from credibility of wit- 
ness himself, but also, in part, from 
veracity and competency of some other 
person, and purpose of such evidence is 
to establish truth of matter contained 
in statement which was made out of 
pba el To vy. Chestnut, 113 P.2d 

Wash. Hearsay evidence is excluded 
on theory that such evidence is not 
sanctioned by oath of person who made 
offered statement, and that no oppor- 
tunity is afforded for cross-examina- 
tion.—Steel v. Johnson, 115 P.2d 145. 
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C.C.A.N.M. Generally, hearsay  ‘evi- 
dence is inadmissible, and the rule ap- 
plies to both oral testimony and _writ- 
ings.—Baltimore American Ins. Co. of 
New York vy. Pecos Mercantile Co., 122 
F.2d 143. 

Ark. In garnishment proceeding to 
impound proceeds of spinach, sold to 
garnishee by plaintiff’s jadgment-debt- 
or subject to mortgage held by credit 
association, which intervened, testimony 
as to statements by.association’s secre- 
tary-treasurer, who was not its gen- 
eral agent for purpose of satisfying 
mortgages, long after completion of all 
transactions involved and _ service of 
writ of garnishment, was ‘‘hearsay”’ 
evidence and inadmissible to show that 
mortgage had been paid or that mort- 
gagee had waived its lien thereunder. 
—Myers v. Bushmiaer, 145 §.W.2d 722. 

Cal.App. In action to recover unpaid 
purchase price allegedly due under 
contract for sale of realty for ceme- 
tery purposes, oral and documentary 
evidence from an officer of state cor- 
poration .department that defendant 
corporation had filed application for 
issuance of stock pursuant to the con- 
tract and amended application pursu- 
ant to subsequent agreement, and that 
amended application was granted and 
stock issued pursuant thereto, was not 
objectionable as “hearsay’’ because 
plaintiff was not a party to proceedings 
before corporation department, or as 
being “self-serving’’ where such testi- 
mony and documents were received ean 
as evidence of acts of defendants whic 
were required of them under the con- 
tract, and which formed a part of the 
entire transaction in dispute, as dis- 
tinguished from that portion alleged 
in the complaint.—Central Heights 
Bas Co. v. Memorial Parks, 105 P.2d 

Colo. The “hearsay” rule prohibits 
the use of a _ person’s assertion as 
equivalent to testimony to the fact 
asserted unless the assertor is brought 
to testify in court where he may be 
cross-examined as to the grounds of 
his assertion and as to his qualifica- 
tions to make the assertion.—Stone y. 
Union Fire Ins. Co., 107 P.2d 241. 


Ga.App. In proceeding to attach au- 
tomobile, where only question was 
whether plaintiff corporation should be 
permitted to correct an omission of the 
abbreviation ‘Inc.’ from its corporate 
name, trial court did not err in refus- 
ing to admit original declaration in 
another attachment proceeding brought 
by plaintiff against a third party with 
exhibits attached wherein third person 
used name of plaintiff without descrip- 
tive word “Ine.’’, offered for purpose 
of showing that to permit amendment 
would be to add a new separate and 
distinct party plaintiff, since such doc- 
uments were “hearsay” and without 
probative value. Code 1933, § 81-1206. 
—Love v. Commercial Credit Co., 12 
S.B.2d 99. 

In proceedings to attach automobile, 
where only question was whether plain- 
tiff corporation should be permitted to 
correct an omission of the abbreviation 
“Ine.” from its corporate name, trial 
court did not err in refusing to ad- 
mit a duplicate conditional sales con- 
tract executed by third parties on back 
of which were unsigned assignments 
wherein name of plaintiff appeared both 
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_ without probative value. Code 1933 
81-1206.—Love_ v. 


“hearsay” an 
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Credit 


nce documen 


Commercial 
Co.,.12 S.H.2d 99.. 

Ill.App., In action by taxpayer and 
lowest bidder for garbage disposal con- 
tract to restrain city from awarding 
contract to higher bidder, testimony 
that higher bidder had told witness 
that he could depend on certain alder- 
men because he had employed nephew 
of one alderman and was going to give 
all his insurance to another alderman, 
was admissible as against higher bid- 
der, but not competent against other 
aldermen under ‘hearsay’. rule.— 
Panozzo v. City of Rockford, 28 N.H.2d 
748, 306 Ill.App. 443. 

Mass. Where city sought to hold 
mayor and an attorney liable as con- 
structive trustees for amounts they 
received as result of settlement of 
claims against city which mayor alleg- 
edly corruptly authorized, and ques- 
tion whether mayor received . $30,000 
through attorney out of the $85,000 
settlement was an important issue, 
and defendants contended that the 
$30,000 was retained by representative 
of the ‘real claimant, testimony that 
the representative had stated to wit- 
ness that representative was interested 
in suit against city from which he ex- 
pected to receive from $40,000 to $50,- 
000 was properly excluded, since tes- 
timony was hearsay as to truth of 
statement made by the representative 
and was not admissible as an admis- 
sion, since the representative was not 
a party to the city’s suit.—City of 
Boston v. Santosuosso, 80 N.H.2d 278. 

N.J.Sup. Where judgment debtor 
claimed, as trustee and agent, prop- 
erty levied on under execution against 
him personally, statement made up by 
his bookkeeper, who did not testify, 
identifying ownership of the beneficial 
interests in the alleged trust, was in- 


competent as “hearsay.’’—Moran vy. 
- Joyce, 18 A.2d 708, 125 N.J.L. 558. 
N.Y.Sup. In action by minority 


stockholders of subsidiary corporation 
against parent corporation and direc- 
tors of subsidiary corporation for al- 
leged breach of fiduciary obligation, 
evidence of conversations and writings 
showing breach by parent corporation 
was not admissible against persons 
who had no part in the conversations 
or writings, since it was “hearsay” in 
absence of proof of conspiracy.—Blau- 


stein v. Pan American Petroleum & 
Transport Co., 21 N.Y.S.2d 651, 174 
Mise. 601. 

Pa.Super. In action of trespass 


against bank and individual who was 


‘in possession of swimming pool under 


agreement of sale whereby individual 
was to receive title on payment of 
purchase price, for injuries sustained 
by bather when board in floor of dress- 
ing room of bath house of swimming 
pool collapsed, testimony of bather’s 
witness ag to what individual defend- 
ant told her concerning the condition 
of the premises when he took posses- 
sion was “hearsay” as to bank.—Mag- 
lin v. Peoples City Bank, 14 A.2d 827, 
141 Pa.Super. 329. 

Pa,Super. In dance hall operator’s 
action against members of union who 
allegedly interfered with contracts be- 
tween operator and dance bands, testi- 
mony of traveling representative of 
musicians’ union that he had received 
information from various members of 
the local union of operator’s contracting 
in disregard of union wage scale, which 
statements were not made in _ the 
presence of any oflicer or representative 


‘of corporation operating dance hall was 


jnadmissible.—Eddyside Co. v. Seibel, 


‘15 A.2d 691, 142 Pa.Super, 174. 


Tex.Civ.App. In action arising out of 
collision between automobile and truck 
wherein liability of one of defendants 
depended upon alleged existence of 
partnership with other defendant, 
where truck driver after the collision 
wrote partnership name on a card in 
response to a request to write the name 
of his employer and to write the part- 


_ statements by a witness for the pur- 


Pra z Oe 4 { 2 
ch i on 


over a wide area were 


riting of the par 


pose of refuting evidence tending to 
show that sworn testimony of witness 
is a recent fabrication does not violate 
the “hearsay’’ rule—Sweazey v. Valley 
Transport, 107 P.2d 567. 
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C.C.A.Mich. One who was not a par- 
ty to an estate tax return was_ not 
bound by statements therein contained, 
which were hearsay as to such person, 
—Buhl v. Kavanagh, 118 F.2d 215. 
_C.C.A.Mo. In actions to recover ac- 
cidental death benefits under insurance 
Policies wherein defense was that in- 
sured’s death resulted from a cerebral 
hemorrhage due to disease known as 
“leukemia” and did not result from 
fall as contended by plaintiff, state- 
ments made by insured to physician 
and others and statement incorporated 
in hospital records to effect that in- 
sured had sustained fall were inad- 
missible as Rg ee ties 4 v. Mu- 
tual Ben. Health & Accident Ass’n, 120 
F.2d 296. 

C.C.A.Mo. In action to recover acci- 
dental death benefits under insurance 
policies, wherein insurers introduced 
certified copy of certificate of death 
filed by insured’s attending physician 
as required by law of Kansas where 
insured’s death occurred, the certificate 
which contained a part to be filled in 
if death was due to external causes, 
which was not filled in by the physi- 
cian, could not be explained or im- 
peached by statements in a certificate 
executed by the physician in connec- 
tion with proofs of death of the in- 
sured filed with another insurer, since 
the latter certificate was mere “hear- 
say’. Gen.St.Kan.1935, 65-144.—Krug 
v. Mutual Ben. Health & Accident 
Ass’n, 120 F.2d 296, 

C.C.A.N.M. Generally, 
dence is inadmissible, and the rule 
applies to both oral testimony and 
writings.—Baltimore American Ins. Co. 
of New York v. Pecos Mercantile Co., 
122 F.2d 148. 

C.C.A.N.Y. The proofs of loss of 
postal matter required by federal gov- 
ernment as condition precedent to pay- 
ment of claims are reasonable, and pen- 
alties imposed by law for making of 
false claims against government and 
for perjury sufficiently insure trust- 
worthiness of claims for small amounts 
so as to warrant admission in evidence 
of proofs of loss in action against em- 
ployee for losses caused the govern- 
ment, particularly where expense of 
taking testimony of persons involved 
would be prohibitive or such persons 
are not available. 5 U.S.C.A. § 365; 39 
U.S.C.A. § 157.—Boerner v. U..S8., 117 
F.2d 387, affirming 30 F.Supp. 635. 


D.C.1ll. In patent infringement ac- 
tion brought against corporate defend- 
ant in District Court for Northern Dis- 
trict of Illinois, Eastern Division, 
wherein defendant filed motion to dis- 
miss on ground that it was not an 
inhabitant of district, had no estab- 
lished place of business therein, and 
had committed no acts of infringement 
therein, and supported motion by affi- 
davits, a page of telephone directory 
for city of Chicago listing defendant 
as a subscriber with an office in Chi- 
cago, and an alleged conversation be- 
tween plaintiff and an unidentified per- 
son who answered telephone | when 
plaintiff called number listed in the 
directory for the defendant, were not 
competent evidence against the de- 
fendant and did not overcome showing 
made by defendant so as to authorize 
denial of motion.—Campbell vy. U. 8. 
Air Compressor Co,, 34 F.Supp. 402. 

Ala. In proceeding by the state, 
wherein there was presented only the 
issue concerning the value of a parcel 
of realty, comprising some one-twen- 
tieth of a city block, appraisals of a 


hearsay evi- 


real estate board coveri: 
) “hears 
wholly without the issue on t 
could not become legal evidence 
ing the value of the realty in questi 
Gan parte Hart, 200 So. 783, 240 


Cal.App. In action to recover unp: 
purchase price allegedly due unde 
contract for sale of realty for ceme 


as 
plaintiff was not a party to proceeding 
before corporation department, or 
being “self-serving” where such tes 
mony and documents were receiv 
only as evidence of acts of defendant: 
which were required of them unde 
the contract, and which formed a part 
of the entire transaction in dispute, as 
distinguished from that portion alle; 
in the complaint.—Central pee I 
Co. v. Memorial Parks, 105 P.2d 5 
Colo. In action on fire policy, te 
mony of witness for insurer that 
fire loss insurer’s agent, since decease: 
stated to witness that insured had n 
notified agent of chattel mortgage on 
insured’s property, and letter written 
by agent to same effect, were inadmis: 
sible as “hearsay,” as against cont 
tion that they disclosed state of mi 
and intention of agent concerning — 
chattel mortgage and therefore were an 
exception to hearsay rule.—S V. 
Union HVire Ins. Co., 107 P.2d 241. 
In action on fire policy, letter written 
after fire loss by insurer’s agent, since 
deceased, to insurer’s attorney statin 
that insured had not notified agent 
chattel mortgage on insured’s prop 
which letter was not one of a sg 
of letters or any part of other cor 7 
spondence, and of which insured had no © 
knowledge until introduced at trial, S 
inadmissible as _ ‘‘hearsay”.—Ston 
Union Wire Ins. Co., 107 P.2d 241. 
Ga.App. In action against owner of — 
truck for death of guest in automob : 
which collided with the rear of a truc 
notes found near dead body of driver o 
automobile the morning after the colli 
sion, stating that “it wasn’t my fault’ 
were ‘hearsay’, and inadmissible, nor 
were they admissible as ‘“‘dying declara- 
tions” even if dying declarations should ~ 
be considered admissible in a civil case. 
—Mishoe v. Davis, 14 §S.E.2d 187, 64 
Ga.App. 700. ian 


Il.App. In action against trustee of 
society by surety on trustee’s bond, to 
recover on trustee’s agreement to in- 
demnify surety against loss on the 
bond, resolutions and minutes of the 
society concerning investigation of trus- 
tee’s allegedly improper conduct were 
incompetent as being mere “hearsay”, 
especially where it did not appear who 
kept the minutes, the findings concern- 
ing trustee’s irregularities were 
definite and uncertain, and repeated — 
references in the resolutions and min- 
utes to “supreme court” of the society 
tended to have prejudicial effect—Na- 
tional Slovak Soc. of U. S. A., for Use 
of American Surety Co. of New York 
ts Matlocha, 29 N.H.2d 946, 307 Ill.Ap 


Bc: 


Ill.App. In personal injury action, : 
exclusion of summary of hospital record 
containing statement as to plaintiff's 
condition, was not error, where sum- — 
mary was composed by board of physi- 
cians, none of whom was called as a 
witness, and summary was merely con- 
clusion of physicians, who based their 
opinions not upon examination of pa- | 
tient but upon examination of record. 
—Wiedow v. Carpenter, 34 N.H.2d 83, 
810 Ill.App. 342. j 

Mo. In proceeding for disbarment of 
attorney on ground marriage record “" 
was caused to be forged by attorney 
or was made use of by attorney with 
knowledge that it was a forgery, writ- 
ten statement adverse to attorney made 
by former county recorder of deeds to 
assistant attorney general was inad- 


stance to be considered in connection 
with attorney’s conduct after admitted- 
ly having knowledge of the adverse 
Y seeuient. In re Warden, 146 S.W.2d 


_ 9 Mo. In proceeding by attorney on 
demand against estate of deceased 
client for legal services allegedly ren- 
dered in connection with defense of an 
insanity proceeding against client, 
where recovery was resisted on ground 
that defense was part of a scheme to 
defraud client of his property and peti- 
ion in suit by client to enjoin further 
prosecution of the insanity case was 
not offered by administrator for pur- 
ose of inducing jury to believe the 
truth of the matters therein asserted, 
but only for purpose of showing that 
 eertain claims were made, the petition 
was not objectionable as “hearsay”’.— 
_ In re Thomasson’s Estate, 148 S.W.2d 
Bi : 


In action against state highway 
commission for breach of provision in 
dge construction contract requiring 
hat list of qualified workers in the 
ounty be furnished contractor by em- 
loyment agency, where action was 
tried to the court, letter by chief engi- 
eer of commission to its chief counsel, 
of which a copy was sent to contractor 
iting that county employment agen- 
‘had not co-operated with contractor, 


Par 


Bre 


tement of engineer was ‘“hearsay’’ 
da conclusion. Rey.St.1939, § 1228, 
Mo.St.Ann. § 1062, p. 1352.—Hancock v. 
se Highway Commission, 149 S.W.2d 


Oke ay 

‘Mo. In administratrix’ action to dis- 
ver assets of decedent’s estate in pos- 
ssion of defendants claiming them as 
fts from decedent, decedent’s will and 
tached memorandum, executed some- 
me after alleged gifts, were inadmis- 
le in evidence as “hearsay” on ques- 
yn of decedent’s intent at time of such 
fts.—In re Decker’s Hstate, 152 S.W. 


a shortage was not inadmissible as 
earsay’’ because copies of insured’s 
ports were not put in evidence and 
failure to produce carbon copies was 
a not explained, where auditor testified 


zation of employer, and auditor was 
amiliar with insured’s handwriting.— 
Carroll y. Prudential Ins. Co. of Ameri- 
ea, 15 A.2d 810, 125 N.J.L. 397. 
_ N.Y.Sup. In representative action to 
- compel bank directors to account to 
- pank for losses allegedly resulting from 
Pek, heir negligence, reports and letters 
‘of bank examiners and other persons 
as to value to be ascribed to various 
bank assets were not evidence in them- 
selves as to the amounts which should 
have been carried as reserves on bank’s 
books or as showing extravagance in 
imanagement, but were mere expres- 
sions of opinions and without probative 
_ force, except as they might constitute 
notice to directors and so bear upon 
question of negligence—Kahle_ vy. 
if pene Vernon Trust Co., 22 N.Y.S.2d 
t te 
_ N.Y.Sup. In representative action to 
- ¢ompel bank directors to account to 
_ bank for losses allegedly resulting from 
their negligence, a report of a com- 
mittee to study a proposed plan for 
reorganization of a bank in which it 
was stated that the overhead of the 
bank had been excessive constituted a 
: mere expression of opinion and was not 
entitled to be viewed as proof of fact 
—s of: excessive expenditures by directors. 


i 


—Kahle v. Mount Vernon Trust Co., 
22 N.Y.S.2d 454. 
_  Pa.Super. Where cause of death set 


out in death certificate signed by cor- 


Re Huy ae ae 
oner was not stated by | ne} 
his personal knowledge, it was “‘he 
say”, and where certificate was intro- 


<F 


duced by insurer as part of the proofs 


of death, it was open to explanation 
and contradiction by beneficiary.—Han- 
rahan v. John, Hancock Mut. Life Ins. 
Co:,.18 A.2d 512, ‘ 

Pa.Com.Pl. In an action on an acci- 


dent insurance policy, verdict for de- ~ 


fendant, but new trial granted, where 


the attending physician, on cross-exam- - 


ination, was permitted to testify as to 
the contents_of the history of the case 
given by plaintiff to a person unknown 
on hig admission to the hospital, there 
being no reference to an accident there- 
in, plaintiff was entitled to have the per- 
son who wrote the history produced in 
court for examination.—Barna v. Trav- 
elers Ins. Co., 89 P.L.J. 176. 

A hospital record pertaining to the 
history of a case was erroneously intro- 
duced in evidence at the trial, where 
there was no evidence that the person, 
who made the entry, was not available 
as a witness, especially since the in- 
quiry was directed toward what the 
record did not contain rather than to 
what it did contain. The attending 
physician, who did not prepare the rec- 
ord, was incompetent to testify as to 
its contents.—Barna v. Travelers Ins. 
Co; 89, P.IiJd. 176) 

Tex.Civ.App. In action for double 


the face of life policy on ground that— 


insured met death through accidental 
means, a verified ex parte certificate as 
to death of insured by attending physi- 
cian to effect that physician did not 
know cause of insured’s death, made 
out after same physician had filed with 
state department of health a statutory 
death certificate stating that death of 
insured was result of suicide, was in- 
admissible as “hearsay.” Vernon’s 
Ann.Civ.St. art. 4477, rules 40a, 54a.— 
American Nat. Ins. Co. v. Fress, 142 
S.W.2d 5381, error dismissed, judgment 
eorrect.-\» 

Tex.Civ.App. In materialman’s ac- 
tion against contractor and sureties on 
contractor’s bond, for labor and mate- 
rial used in construction of school, 
statement of architect on certificate re- 
lating to costs of extras was ex parte 
and “hearsay” as against contractor 
and sureties, and would not support 
finding of jury.—Norton v. Bridge, 144 
S.W.2d 959. 

Tex.Civ.App. The fact that in a din- 
ner club, in which no liquor law viola- 
tions were discovered, match covers 
were found on tables bearing name of 
dinner club, with name of person op- 
erating adjoining athletic club as man- 
aging director of dinner club, was in- 
sufficient to establish that person in 
charge of athletic club was agent or 
employee of owner of dinner club, but 
was “hearsay” evidence which did not 
warrant cancellation of beer-and-wine 
permit of dinner club because of viola- 
tions of liquor law in athletic club.— 
Texas Liquor Control Board v. Maceo, 
147 S.W.2d 954, error dismissed, judg- 
ment correct. 

_Tex.Civ.App. In action against indi- 
vidual for goods sold and delivered to 
defendant allegedly doing business un- 
der the trade name of the ‘‘Consumers 
Oil Company” at Goldston, Texas, ad- 
mission in evidence of statement in 
commercial agency’s report to plaintiff 
that defendant conducted branches un- 
der style of “Consumers Oil Company 
at Groom and near Clarendon, Texas,” 
was not reversible error, where state- 
ment was based on agency’s conversa- 
tion with defendant and defendant's 
written report to agent signed in the 
name of Consumers Oil Company and 
stating that defendant had branches at 
Groom and Goldston, and evidence 
showed that Goldston was near Claren- 
don and was the place referred to as 
“near Clarendon’.—Thomas vy, Witts- 
Smith Dry Goods Co., 151 S.W.2d 243. 

Tex.Civ.App. In action in trespass to 
try title, and for title and possession 
on theory of rescission of executory 
contract of sale, petition and judgment 
in former rescission suit to which de- 
fendant was not a party were properly 
admitted to show rescission over objec- 
tion that they were “hearsay”.—Sand- 


MERCI ADD. TIM 
dren of grantor to | 
grantor to son reservi ) 


g a 
life estate, exclusion of judgment 


grantor and wife stipulated that land 
conveyed by deeds was separate prop- 
erty of grantor, was not error, since 
such testimony would not have contra- 
dicted purported conveyances in deeds, 
and whatever title, if any, had passed 
to son at time of divorce could not be 
impeached by such proffered testimony 
which in so far as son was concerned 
was “hearsay’.—Kincheloe v. Kin- 
cheloe, 152 S.W.2d 851, error refused. 
Utah. A recital in a deed of consid- 
eration received is, like other ‘‘admis- 
sions’, 
the thing actually received, but so far 
as the terms of a contractual act are 
involved, the writing must control. 
whether it uses the term “considera- 
tion” or not, and the terms are_not 
Sep Cuneta v. Beebe, 110 P.2d 
6 


See Canadian Northern Pacific Ry. v. 
Chesworth [1940] 4 Dom.L.R. 577. 
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§ 
C.C.A.Alaska. In action for royalties 


in 
grantor’s divorce proceedings wherein — 


disputable so far as concerns © 


allegedly due under lease of. mining — 


claims, the boundaries of which were 
in issue, evidence that plaintiff and her 
witnesses laid out boundary lines on 
the ground and that defendants accept- 
ed the boundaries as correct when 
lease was executed was admissible as | 
an “admission” by defendants 
boundaries were as claimed by plaintiff, 
notwithstanding possible objection that 
the evidence was “hearsay” in_ that 
plaintiff and witnesses had laid out 
boundaries only on basis of information 
Soonae them.—Reidy v. Myntti, 116 F. 


that — 


2 


C.C.A.N.M. Oral testimony based ex- ~ 


clusively upon writings which them- 
selves come within hearsay rule is not 
competent.—Baltimore American Ins. 
Co. of New York v. Pecos Mercantile 
Co., 122 F.2d 143. 

Testimony in respect of market value 
of personal property is admissible when 
based upon recognized current cata- 
logues or price lists.—Baltimore Ameri- 
can Ins. Co. of New York v. Pecos Mer- 
cantile Co., 122 F.2d 143. ' 

In action on fire policy covering 
stock of merchandise, furniture, and 
fixtures, testimony of president of in- 
sured concerning value of fixtures in 
dry goods department and in respect 
to replacement value of certain book- 
keeping and adding machines was not 
inadmixsible as ‘‘hearsay’’, although he 


testified that he based his testimony — 


as to cost and replacement values . 
solely upon duplicate invoices and in- 
formation furnished him, where it was 
fairly apparent from his testimony as 
a whole that he took into consideration 
his ownership of the property, his 
active connection with the business, and 
his personal knowledge of fixtures in 
respect to kind, utility and condition.— 
Baltimore American Ins. Co. of New 
baie: v. Pecos Mercantile Co,, 122 F.2d 
In action on fire policy covering stock 
of merchandise, furniture and fixtures, 
testimony of president of insured re- 
garding amount of freight which in- 
sured had paid on certain fixtures, 
which amount was based on president’s 
calculation after he had obtained 
weight and’ then found out the rate 
from local agent of railroad company, 
was not inadmissible as ‘“hearsay”.— 
Baltimore American Ins. Co. of New 
Poi v. Pecos Mercantile Co., 122 F.2d 
Tex.Civ.App. 
wrongful eviction, testimony by tenant. 
as to amount of acreage reduction 
benefits he was entitled to as a tenant 
of the land from which he was evicted 
was “hearsay” and inadmissible, where 
it appeared that testimony was based 
on information derived from county 
agent, or constituted witness’ opinion, — 
and witness was ndt qualified as an ex- 


pert.—Stafford v. Powell, 148 S.W.2d 


. “ 


Fs 


In tenant’s action for — 


* 


1870, 


Re RN ee PSR ale Ted 


equir 
titl 


nection to show pre 


& Refining Co., 152 S.W.2d 804, error 
refused. : 

Vt. Testimony based on what wit- 
ness had heard from others wag “hear- 
say” and should have been stricken 
out’ on motion.—Gero v. John Han- 


_ cock Mut. Life Ins. Co., 18 A.2d 154. 
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Cal.App. Wher the good faith of a 
party is in question, information upon 
which he acted whether true or false 
is original and material evidence and 
admissible. Code Civ.Proc. § 1850; § 
subd. 7.—Central Heights Imp. 
Co. y, Memorial Parks, 105 P.2d 696, 

Comn. In father’s action against 
daughter to recover balance of joint 
bank account withdrawn by daughter 
on ground that daughter by fraud and 
undue infiuence secured order to trans- 
fer father’s savings account to joint 
account, letter from bank to daughter 
stating that it had received an order 
from father and that it would be neces- 
sary for daughter to present savings 
bank book before order could be exe- 
cuted was admissible not as evidence of 
truth in statement that bank had re- 
ceived order from father but as a step 
in transaction by which account was 
transferred and to corroborate evidence 
of daughter as to manner in which 
transfer came about.—Kennel v. Ken- 
nel, 21 A.2d 400, 128 Conn. 200. 
 IiLApp. In switchman’s action under 
the Federal Employers’ Liability Act 
for injuries sustained when freight cars 
collided in classification yards, switch- 
man’s testimony that crew foreman had 
directed him to obtain a car of “‘perish- 
ables” was not inadmissible as ‘“hear- 
say” where foreman’s description of 
car as containing perishables was ne- 
cessary to switchman’s selection of in- 
tended car and consequently to the per- 
formance of his work. JHederal Km- 
ployers’ Liability Act, 45 U.S.C.A. § 51 
et seq.—Mitchell v. Louisville & N. R. 
Co., 35 N.B.2d 81, 310 IllApp. 563, 
eonforming to mandate 31 N.H.2d 965, 
375 Ill. 545, reversing 27 N.H.2d 861, 
305 Ill.App. 635. 

. Md. In oil corporation’s suit to en- 
join railroad companies from interfer- 
ing with placing of complainant’s pipe 
lines under defendants’ right of way on 
eomplainant’s property, a title guaran- 
ty company’s letter, reporting to one 
defendant. which purchased codefend- 
ant’s stock, that codefendant’s title te 
right of way was good and unencum- 
bered, except for certain qualifications 
or reservations, was admissible as evi- 
dence, not of codefendant’s title, but of 
defendant purchaser’s understanding as 
to such title at time of purchase.— 
Richfield Oil Corporation of New York 
up Chesapeake & C. B. R. Co., 20 A.2d 
581. 


Tex. Jn action for injuries sustained 
in gas explosion, plaintiff's testimony 
that man to whom plaintiff was point- 
ing out leaks in pipe line and who 
struck match which caused explosion 
said that he was employee of people 
who owned pipe line and asked plain- 
tiff to show him place where leaks 
were, was admissible on question of 
contributory negligence, where defend- 
ant gas corporation charged that plain- 
tiff was contributorily negligent in 
‘knowingly going into place of danger. 
—MecAfee y. Travis Gas Corporation, 
153 S.W.2d 442, reversing 131 S.W.2d 
139. 

Where question is whether party has 
-acted prudently, wisely or in good 
faith, information on which he acted, 
whether true or false, is original and 
material evidence, and not “hearsay”. 
—McAfee v. Travis Gas Corporation, 
153 S.W.2d 442, reversing 131 S.W.2d 
139. 

Wash. In automobile collision ac- 
tion, plaintiff’s testimony that as she 
approached intersection her companion 
stated: ‘This is Summitview we are 
coming to. It is a very bad intersec- 


aot 
; ) of deed and acquiescence of | 
- apparent owner.—Price v. Humble Oil 


- pilaintiff’s 


as” ras?) 1 
knowledge dangerous condition of 


f 
the street, and was not “hearsay’.— 


Moen v. Chestnut, 113 P.2d 1030. 
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C.C.A.Mo. In actions to recover ac- 
cidental death benefits under insurance 
policies wherein defense was that_in- 
sured’s death resulted from a cerebral 
hemorrhage due to disease known as 
“leukemia” and did not result from 
fall as contended by plaintiff, state- 
ments made by insured to physician 
and others and statement incorporated 
in hospital records to effect that in- 
sured had sustained fall were inadmis- 
sible as “hearsay’.—Krug v. Mutual 
Ben, Health & Accident Ass’n, 120 F.2d 
296 


Rtatements of a@ decedent are, with 
certain exceptions, inadmissible as 
“hearsay”, even though they were 
made under circumstances negativing 
any intent to fabricate evidence.—Krug 
v. Mutual Ben. Health & Accident As- 
s’n, 120 F.2d 296. 

In actions to recover accidental death 
benefits under insurance policies where- 
in defense was that insured’s death re- 
sulted from cerebral hemorrhage due to 
disease and did not result from fall 
from a ladder, evidence that insured 
made statement to party who furnished 
ladder which was alleged to have brok- 
en while insured was using it, concern- 
ing breaking of ladder, was “hearsay” 
which was incompetent to prove the 
fact that the insured broke the ladder. 
—Krug v. Mutual Ben. Health & Acci- 
dent Ass'n, 120 F.2d 296. 

€.C.A.Wis. In action on _ fraternal 
benefit insurance certificate for death 
of insured allegedly caused by external, 
violent, and accidental means, insured’s 
statement to his physician that he had 
suffered a fall in a box car while han- 
dling baled straw could not be accept- 
ed as competent proof of a fall in box 
ear, and to accept it as such would be 
a violation of the ‘hearsay’ rule.—Alt- 
mayer v. Travelers Protective Ass’n of 
America, 119 F.2d 1005. 

Colo. In action on fire policy, tes- 
timony of witness for insurer that after 
fire loss insurer’s agent, since deceased, 
stated to witness that insured had not 
notified agent of chattel mortgage on 
insured’s property, and letter written 
by agent to same effect, were inadmis- 
sible as “hearsay,” as against conten- 
tion that they disclosed state of mind 
and intention of agent concerning the 
chattel mortgage and therefore were 
an exception to hearsay rule.—Stone 
v. Union Fire Ins. Co., 107 P.2d 241. 

Hearsay declarations are not ren- 
dered competent by subsequent death 
of declarant.—Stone v. Union Fire Ins. 
Cor LOT P22 a. 24 te 

Ga. In action to cancel deed abso- 
lute on its face on theory that it was 
in reality mere security deed and that 
indebtedness had been paid by de- 
ceased grantor, declarations of gran- 
tor while in possession tending to show 
payment by him to grantee were inad- 
missible as hearsay and without proba- 
tive value—Hobbs v. Houston, 9 8.E. 
2d 749, 190 Ga. 505. 

Ga. In suit in equity to obtain a de- 
eree of title and right of possession of 
property under alleged agreement be- 
tween plaintiff and his deceased uncle 
and aunt, testimony as to deceased un- 
cle’s statements indicating that uncle 
had made the agreement with plaintiff 
as alleged, was not objectionable as 
‘hearsay,’ but was admissible under 
the rule as to declarations by a person 
since deceased, against his interest, as 
stated in statute. Code 1933, § 38-309. 
—Miller v. Everett, 14 S.H.2d 449. 

In suit in equity to obtain a decree 
of title and right of possession of prop- 
erty under alleged instrument between 
plaintiff and his deceased uncle and un- 
ele’s first wife that, if plaintiff would 
live with them until he became 21 years 
old, they would give him all of their 
property at their death, evidence of 
uncle’s second wife that the uncle had 
stated to her that he had given to 
plaintiff all that he expected to give 
to plaintiff, and intended to leave the 


ee 
dmissible 


balance of his property 
properly excluded, since > 
statement was “self-serving 
evidence would have been > 
Code 19338, § 38-308.—Miller 
14 S.H.2d 449. ' ant 
Ky. Testimony concerning — 
ments made by defendant’s decea 
mother concerning an alleged 
ment between defendant and 


Code Prac. § 606.—Barnett v. 
142 S.W.2d 975, 288 Ky. 710. ft 
La.App. In an action on open ou 
for goods sold, testimony of deceas 
merchant’s bookkeeper that mercha: 
had stated that he had called ie 
fendant to collect the account a a 
defendant told him to come back a! 
he would make a payment thereon w 
inadmissible to prove acknowledgn 
of the debt, as “hearsay” and “ 
serving declaration” by deceased. _ 
Code, arts. 2997, 3520.—Winter v. | 
199 So. 600. ue 
Minn. In action for death 
electrocuted by contact with fa 
power line while attempting to a 
injured motorist, evidence of state 
or exclamation by decedent cone 
intention to help motorist wa 
sible in exercise of trial court's 
tion as part of the “res gest: 
against contention that stateme 
“hearsay”.—Arnold v. Norther i 
PowerCo.,/297 NW. 182.5 4 es 
N.J.Ch. In bill of interpleader 
termine whether insured’s w 
stepdaughter was entitled to p 
of two life policies, testimony 
as to alleged telephone convers 
tween insured and stepdaught 
inadmissible as “hearsay”, whe 
ow had no knowledge as to i 
of person with whom conversati 
had, or what that person said to | 
sured, except through information 8 f 
plied by insured.—Prudential Ins. C 
of America vy. Mantz, 17 A.2d 2 
N.J.Eq. 480. A 
In determining 
ansfer of property to_ 
intentions of deceased father was még 


transfer . 
testimony concerning father’s sta 
ments to mother was “hearsay”.—M 
Gregor v. Martin, 20 A.2d 427, 126 
J.L. 492. { 
N.J.Sup. In assessing reser’ oir 
property for taxation, statements made 5 
in a paper published by a pers D 
deceased and who at the time of ma 
ing the statement was not actin 
agent for the reservoir owner 
hearsay.—Borough of Haworth v. 
Board eae: Appeals, 21 A.2d 30 


sible under statute providing that 
larations of deceased person if mi 
in good faith before commencement 
action and upon personal knowledge 
declarant, shall not be inadmissible | 
“hearsay”. Gen.Laws 1938, ¢« 63 
6.—Segee v. Cowan, 20 A.2d 270. 


Tex.Civ.App. In trespass to try title 
by grantee of surviving wife of de- 
ceased owner whose heirs alleged that — 
property was separate property of 
deceased and that deed conveyed onl 
a life estate which terminated upo 
the death of the surviving wife, death 
of the owner did not render admissible 
his statements that the property in- — 
volved was his separate property or 
take statements out of the rule pro- 
hibiting “hearsay” — testimony.—Nie- 
mann vy. Garcia, .144 S.W.2d 621, error 
dismissed, judgment correct. ee tem 
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©.C.A.Kan. Hearsay evidence in the — E 
form of family trees or pedigrees is 
admissible to establish family relation- 
ship, but to be admissible such declara- 
tions must have been made by one who — 
was a member of the family and is no ~ 
longer alive and the relationship of the 7 
declarant must be established by com- 
petent evidence independent of the dee- 
larations themselves.—Miami County 


‘Nat. Bank of Paola, Kan., v. Bancroft, 


Bee ote 2d 1921. 
? Only slight proof of the relationship 
of the declarant to the family is re- 


- quired to render admissible decedent’s 


edigrees.—Miami County Nat. Bank of 
oF ala Kan., v. Bancroft, 121 F.2d 921. 
-—«<G.C.A.Mich. In railroad construction 
 eontractor’s action on railroad’s alleged 
promise that if equipment and working 
 erew were maintained on job for im- 
mediate resumption of work on lifting 
of injunction, railroad would pay for 
damages sustained because of the de- 
Jay, tendered testimony of attorney who 
__yepresented both railroad and contrac- 
tor in injunction proceeding that he ad- 
- yised contractor to employ independent 
counsel, but was advised that, under 
the original contract, contractor could 
not claim damages for delay, was no 
more than the expression of an opin- 
jon regarding the law and not a dec- 
- jaration or “admission of fact,’ and 
as incompetent.—Grand Trunk West- 
n R. Co. v. H. W. Nelson Co., 116 F. 
d 823, rehearing denied 118 F.2d 252, 
Declarations by sons 
r of land concerning 
their father several 
dmissible in tres- 
n brought after 


session of land by Confederate sol- 
dier until his death, and fact that land 
ue idle for more than 50 years there- 
fter, were not sufficient predicate for 
proof by neighborhood reputation that 
‘the land belonged to soldier.—Price v. 
mble Oil & Refining Co., 152 S.W.2d 
4, error refused. ; 
-'Tex.Civ.App. A conclusion or opin- 
jon is no more admissible as a declara- 
tion than if offered as original testi- 
ony under oath.—Zepeda v. Moore, 
153 S.W.2d 212, error dismissed. 
pat § 193 e 
.A.Neb. In action on disability 
rance policy, which had lapsed for 
mpayment of premium on time, in- 
red’s letter to insurer’s general agent, 
ating that there had been times when 
remium payments were not sent exact- 
y when due and that insured had let- 
ter from such agent stating that premi- 
um must reach him within time consid- 
erably more than 31 days after due 
date, was not competent evidence of in- 
-sgured’s reliance on insurer’s custom to 
‘eceive overdue premiums, as it did 
not attribute insured’s default to any 
act of insurer and, if it had, would have 
been incompetent as_self-serving dec- 
 laration.—Aitna Life Ins. Co. v. Kepler, 
116 F.2d ile ; 
A man cannot make evidence for 

‘ himself by writing a letter containing 
statements which he wishes to prove.— 
f tna Life Ins. Co. v. Kepler, 116 F.2d 


C.0.A.Wis. In condemnation proceed- 
ng by the United States, an expired 
option provision in lease executed about 
six years before initiation of proceed- 
ing whereby the United States was per- 
mitted to purchase the property for a 
certain sum was properly excluded as 
evidence of value since option was a 
“self-serving statement” and did not 
constitute an “admission” or even an 
expression of opinion by the United 
§$tates that sum stated in option repre- 
sented value of the land.—vU. S. v. Hay- 
man, 115 F.2d 599. 

Cal.App. In action to recover un- 
paid purchase price allegedly due un- 
- der contract for sale of realty for cem- 
- etery purposes, oral and documentary 
- evidence from an officer of state corpo- 
ration department that defendant cor- 
poration had filed application for is- 
suance of stock pursuant to the contract 
and amended application pursuant to 
subsequent agreement, and that amend- 
ed application was granted and stock 
issued pursuant thereto, was not ob- 
_ jectionable as “hearsay’’ because plain- 
tiff was not a party to proceedings 
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declaration regarding family trees or 


before corporation department, ¢ 
being “self-serving’’ where such 


only as evidence of acts of defendants 


of the entire transaction in dispute, as 
distinguished from that portion alleged 
in the complaint.—Central Heights Imp. 
Co. v. Memorial Parks, 105 P.2d 596. 

Colo. A statement of a party, wheth- 
er oral or written, which is of a “self- 
serving” nature, is not admissible in 
evidence in-—his favor regardless of 
whether declarant was interested or 
disinterested at time statement was 
made in having the fact involved be- 
lieved to be as stated by him.—Stone 
vy. Union Fire Ins. Co., 107 P.2d 241. 

Ga.App. Testimony of physician that 
plaintiff after injury, “had a cut on his 
right cheek and an injury to his left 
arm and hand and wrenched neck and 
shoulders’ was not inadmissible as 
“hearsay” or as a “self-serving decla- 
ration” of plaintiff, or as impressing 
upon. jury aggravating circumstances 
producing the alleged injuries, since 
testimony was a statement of physi- 
cian’s observation.—Alabama Great 
ae R. Co. v. McBryar, 15 S8.H.2d 


Idaho. In action to recover disabili- 
ty benefits under life policy, inter-of- 
fice communications concerning insur- 
ed’s policy between insurer’s Salt Lake 
City and New York offices were inad- 
missible as ‘‘self-serving declarations”, 
where not shown to have been com- 
municated to insured.—Murphy v. Mu- 
tual Life Ins. Co. of New York, 112 
P.2d 993. 

Ill. Generally, it is competent for a 
party to prove that he has always 
claimed ownership of property which 
is in litigation.—Keshner v. Keshner, 33 
N.B.2d 877, 376 Ill. 354, reversing In 
re Keshner’s Hstate, 26 N.W.2d 529, 304 
Ill.App. 640. 

Ill. In statutory proceeding by exec- 
utor to compel delivery of bonds and 
money which respondents claimed were 
given by deceased to his wife, letter 
written by deceased to his brother was 
admissible to disprove gift. Smith- 
Hurd Stats. ¢. 3, §§ 83, 84.—Keshner v. 
Keshner, 33 N.H.2d 877, 876 Ill. 354, 
HE el In re Keshner’s Estate, 26 
N.H.2d 529, 304 Ill.App. 640. 


Me. In consolidated suits by various 
plaintiffs, who had recovered final 
judgments against assured under auto- 
mobile liability policy for injuries sus- 
tained in automobile accident, to apply 
insurance money to payment of judg- 
ments, a letter written to assured by 
insurer’s counsel long after the acci- 
dent and after suits had been brought 
was properly excluded as a “self-serv- 
ing document”. Reyvy.St.1930, ec. 60, §§ 
Hy Pert aS v. LeBlane, 18 A.2d 


Md. Declarations of a party favor- 
able to himself are not admissible un- 
less made in the presence of the other 
party or as a part of the “res gestae’, 
on a Conune Baio. of evidenie previous- 
y given.—Takoma Park Bank vy. - 
bott, 19 A.2d 169. eo 

Ohio App. Evidence of statements 
made to a physician respecting manner 
of receiving injuries would be inad- 
missible to prove the cause of injury, 
because constituting “self-serving dec- 
larations’.—Dickson v. Gastl, 28 N.B. 
2d 688, 64 Ohio App. 346. 

Pa. On petition by junior creditor 
of mortgagor for relief under statute 
providing that a creditor may attack 
judgment confessed by debtor, because 
of alleged fraud and collusion of mort- 
gagor and her son, who purchased 
mortgage for $1,750.72 and who ob- 
tained a confessed judgment on bond 
accompanying the mortgage for $4,336.- 
65, trial court did not err in receiving 
in evidence an executor’s account in 
the estate of one who had owned an 
interest in the mortgage, showing that 
the amount due on the mortgage was 
$1,750.72, as against objection that the 
exhibit was self-serving. 12 P.S. 
911.—Donaldson, to Use of Bielski vy. 
Bielski, 17 A.2d 616, 340 Pa, 528. 

Pa.Super. On petition by junior 


r a6 
h tes: 
timony and documents were received 


which were required of them under 
the contract, and which formed a part 


owned an interest in the mortgage, 
showing that the amount due on the 
mortgage was $1,750.72, as against ob- 
jection that the exhibit was seélf-serv- 
ing. 12 P.S. § 911.—Donaldson, to Use 
of Bielski v. Bielski, 14 A.2d 859, 141 
Pa.Super. 320. 

Pa.Com.Pl. It was held, under all 
the evidence that a letter containing 
self-serving declarations was properly 
admitted in evidence where the letter 
was part of the correspondence between 
the parties and where the letter merely © 
recites the substance of a conversation 
held between the parties.—Faulkner v. 
Wynnewood Park Corporation, 57 
Montg. 124. 

Tex.Civ.App. In buyer’s action for 
conversion of sound equipment by sell- 
er, testimony of buyer’s attorney that 
he telephoned seller’s place of business 
and asked to speak to the party in 
charge and the party who answered 
gave the name of seller and told the 
attorney that seller had instructed his 
agent to remove the sound system was 
admissible, as against contention that 
it was “hearsay” and “self-serving’.— 
Spolane v. Coy, 153 S.W.2d 672. 

Va. In buyer’s action for breach of 
contract By seller who failed to deliyv- 
er burlap bags, wherein buyér claimed 
waiver of provisions of contract re- 
quiring delivery by certain date, let- 
ters between seller and buyer which 
threw light upon contract and upon 
interpretation thereof by parties were 
properly admitted as against conten- 
tion that they were “self-serving.’”— 
Goldstein v. Old Dominion Peanut Cor- 
poration, 15 S.E.2d 103, 177 Va. 716. 

Wash. In action for recovery of bro- 
kerage commission on _ surety bond, 
plaintiff’s letter to defenda t . laying 
claim to commission, and re iting ex- 
press agreement of defendant to pay 
commission to plaintiff, was a “self- 
Serving declaration” and was inadmis- 
sible-—W. W. Conner Co. vy. McCollister 
& Campbell, 115 P.2d 370. 

In action for recovery of brokerage 
commission on surety bond, plaintiff's 
letter to defendant laying a claim to 
the commission and reciting express 
agreement of defendant to pay com- 
mission to plaintiff was a “self-serving 
declaration” and had no probative val- 
ue either for purpose of establishing an 
agreement for a commission or for 
showing that plaintiff was the procur- 
ing cause in the_ transaction, even 
though letter was admitted without ob- 
jection——W. W. Conner Co. v. McCol- 
lister & Campbell, Inc., 115 P.2d 370. 

Wyo. A statement of a party, wheth- 
er oral or written, which is of a self- 
serving nature, is not admissible in 
evidence in that party’s favor, especial- 
ly where the statement is made under 
the influence of a controversial spirit, 
notwithstanding that the declarant was 
disinterested at the time when the 
Srerement a Tae er Ass’n of 

yoming v. Railway Motor F , 
RE uels, 116. 
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Tex.Civ.App. It is common knowl- 
edge that salt deposited on land kills 
vegetation and renders land sterile,— 
Paluxy Asphalt Co. v. Helton, 144 S.w. 
2d hear error dismissed, judgment cor- 
rect. 
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Colo. In action on fire policy, tes- 
timony of witness for insurer that 
after fire loss insurer’s agent, since 
deceased, stated to witness that insured 
had not notified agent of chattel mort- 
gage on insured’s property, and letter 
written by agent to same effect, were 
inadmissible as being “self-serving”. 
—Stone v. Union Wire Ins. Co., 107 P 
2d 241. 

Ga. In suit in equity to obtain a 
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e 1 possession 
erty under alleged instrument be- 
"plaintiff and_ his deceased uncle 

nd uncle’s first wife that, if plaintiff 
would live with them until he became 

21 years old, they would give him all 

of their property at their death, evi- 

dence of uncle’s second wife that the 
uncle had stated to her that he had 
given to plaintiff all that he expected to 
give to plaintiff, and intended to leave 
the balance of his property to her, was 
properly excluded, since the uncle’s 
statement was ‘‘self-serving’’ and the 
evidence would have been “hearsay.” 
Code 19338, § 38-308.—Miller v. Everett, 
14 S.H.2d 449. 


La.App. In an action on open ac- 
count for goods sold, testimony of de- 
ceased merchant’s bookkeeper that mer- 
chant had stated that he had-called on 


' defendant to collect the account and 


that defendant told him to come back 
and he would make a payment there- 
on was inadmissible to prove acknowl- 
edgment of the debt, as “hearsay” and 
“self-serving declaration’ by deceased. 
Civ.Code, arts. 2997, 3520.—Winter v. 
Gani, 199 So. 600. 

The general rule is that, where de- 
clarant is dead, statements made by 
him against his interest are admitted, 
but his statements made in his own in- 
terest are mere “self-serving declara- 
tions’, not within exceptions to ‘‘hear- 
say’’ rule—wWinter v. Gani, 199 So. 600. 

Mass. In general, the statute mak- 
ing admissible the declarations of de- 
ceased persons does not remove any 
ground of objection except the rule 
against hearsay, but the statute is con- 
strued liberally and makes admissible 
every declaration within its terms made 
upon personal knowledge, although it 


does not make admissible mere opinion 


based upon facts not known to the 
declarant through his own senses. G. 
L.(Ter.Ed.) ¢. 233, § 65.—Kulchinsky v. 
Segal, 30 N.E.2d 830, 307 Mass. 571. 
In action for goods sold and deliver- 
ed by plaintiff’s intestate, where an 
account book of intestate showing 
$505.40 due was admitted, but it was 
alleged in defense that indebtedness 
was discharged by merchandise accept- 
ed by intestate, testimony that eight 
weeks before intestate died he told 
witness that defendant owed him more 
than $500, had paid $5 on account, 
and had promised to pay by install- 
ments, was admissible under statute 
removing hearsay objection to testi- 
mony regarding declarations of de- 
ceased persons, notwithstanding decla- 
ration of intestate was a statement of 
a conclusion rather than of the details 
that might be required of a witness. 


'G.L.(Ter.Ed.) _¢. 


233, §8§ 65, 78.— 
Kulchinsky v. Segal, 30 N.E.2d 830, 307 
Mass, 571. : 

Tex.Civ.App. In trespass to try title 
by grantee of surviving wife of de- 
ceased owner against heirs who claim- 
ed that property described in deed 
was separate property of deceased and 
that deed conveyed only a life estate 
which terminated upon death of sur- 
viving wife, exclusion of testimony of 
deceased’s children to effect that de- 
ceased on several occasions stated that 
money inherited by him was used to 
purchase property was not error since 
testimony was “self-serving declara- 
tion” made by. the deceased.—_Niemann 
vy. Garcia, 144 S.W.2d 621, error dis- 
missed, judgment correct. 

Declarations of a person in posses- 
sion of land that he paid for it and 
that it was purchased for him are not 
admissible in favor of one claiming 
title through declarant.—Niemann Vv. 
Garcia, 144 S8.W.2d 621, error dismissed, 
judgment correct. 

In trespass to try title by grantee 
of surviving wife of deceased owner 
whose heirs alleged that property was 
separate property of the deceased and 
that deed conveyed only a _ life estate 
which terminated upon the death of the 
surviving wife, death of the owner did 
not render admissible his statements 
that the property involved was his 
separate property or take statements 
out of the rule prohibiting ‘‘hearsay” 
testimony.—Niemann y. Garcia, 144 8. 


ae peas 
sed, Judgment 
tah" bs § 209 m 

«~@App. Testimony respecting a 
declaration against interest” by de- 
ceased, when standing alone, is enti- 
tled to little consideration and should 
be received with caution, but objection 
to such testimony concerns the weight, 
rather than the competency, thereof. 
—Hood v. Glass; 198 So. 5438. 

La.App. The general rule is that, 
where declarant is dead, statements 
made by him against his interest are 
admitted, but his statements made in 
his own interest are mere “self-serving 
declarations’, not within exceptions to 
“hearsay” rule——Winter v. Gani, 199 
So. 600. 

N.J.Ch. In suit against administra- 
tor of deceased’s estate for specific per- 
formance of an alleged oral agreement 
of the deceased to make a will in favor 
of complainant, testimony of complain- 
ant’s witnesses with respect to con- 
versations between them and deceased, 
came within hearsay rule exception per- 
mitting admission of declarations of a 
deceased on the ground that they are 
statements against interests.—Ehling v. 
Diebert, 15 A.2d 655, 128 N.J.Eq. 115. 

Tex.Civ.App. Where testimony of 
deponent was procured over deponent’s 
express objections and under compul- 
sion of purported authority of law, 
deposition which was inadmissible as 
such because of lack of substantial 
compliance with statutes authorizing 
depositions, was not admissible as an 
“admission” or a ‘declaration against 
interest.’”—McLean v. Hargrove, 144 
S.W.2d 1021, error granted. 

Tex.Civ.App. Generally, statements 
against interest made by a party to a 
suit may be introduced in evidence by 
the opposing party when the subject- 
matter of the statements is involved in 
the suit.—Hinrichs v. Texas & N. O. R. 
Co., 153 S.W.2d 859. 

§ 216 

Tex.Civ.App. Declarations by sons 
of former owner of land concerning 
conveyances by their father several 
years before were inadmissible in tres- 
pass to try title action brought after 
sons’ death without showing that sons 
had peculiar means of knowing, and 
probably did know the facts concern- 
ing which declarations were made.— 
Price v. Humble Oil & Refining Co., 
152 S.W.2d 804, Per refused. 


2 

Cal.App. All admissions, including 
admissions against interest, must be 
weighed in light of circumstances in 
which made.—In re Watkins’ Estate, 
104 P.2d 389, subsequent opinion 108 
P.2d 417. 

Cal.App. Evidence of common repu- 
tation in the family, as shown by acts 
and declarations of the members of 
the family, concerning pedigree, may 
constitute “substantial evidence” which 
will support a verdict in favor of one 
relying thereon. Code Civ.Proc. § 
1870, subds. 4, 11.—In re 
Braig’s Hstate, 110 P.2d° 1066. 

La.App. Proof of admissions against 
interest of one dead is the weakest sort 
of evidence and does not go very far 
to overcome positive testimony, strong 
circumstances, or weighty presumption 
to the contrary.—Dunn v. Bayonne, 197 
So. 284. 

La.App. Testimony concerning state- 
ments of a person since deceased is 
weakest sort of proof.—Duhe v. Wil- 
liams, 199 So. 518. 

La.App. Statements made by de- 
ceased person against his interest, and 
admissible for that reason, are the 
weakest kind of proof.—Winter v. Gani, 
199 So. 600. 

Mich. Testimony of oral declarations 
of decedent that he was goiug to leave 
his property to plaintiff was required 
to be closely scrutinized, since such 
testimony is the least satisfactory evi- 
dence to establish disputed facts.—Bell 
vy. Cramer’s Estate, 295 N.W. 553, 296 
Mich, 44. 


226 
Cal,App. In view of difficulty of 
proving pedigree without aid of public 
records, the law has made provision 
for proof of pedigree under certain 


_eircumstance 


Be os - d 
A ; 
s by evidence o 
reputation in the family as sh 
the acts and declarations of the 
bers of the family. Code Civ.P. 
1852; § 1870, subds. 4, 11.—In | 
Braig’s Hstate, 110 P.2d 1066. ay 3 
Miss. Testimony of heirs named by ~ 
witnesses as to who else were heirs — 
and next of kin of testatrix was not 
inadmissible as “hearsay”, since such 
is sometimes the only available metho 
of proving kinship.—Hathaway v. North, 
1 So.2d 490, 190 Miss. 697. es. 
N.Y.Sur. Declarations made by 
ceased person in regard to pedigree, — 
though hearsay, are admissible, but to 
be admissible the declarant must be 
dead, declarations must. have been. 
made “ante litem motam’’, that is, at 
the time when the declarant had n 


tions must have been made by one who 
was a member of the family and is no © 
longer alive and the relationship 
the declarant must be established : 
competent evidence independent of t y 
declarations themselves.—Miami County — 
Nat. Bank of Paola, Kan., vy. Bancroft 


son and family, respectively, the gen 
alogy and history were properly 
mitted in evidence in proceeding 
establish heirship.—Miami County N: 
Bank of Paola, Kan., y. Bancroft, 1 
F.2d 921. 

N.Y.Sur. 


In proceeding by allege 
paternal 


first cousins of deceased — 


undisputed records consisting of p 
sion application and army service ree 
ord of deceased’s father, directories of 
the city of Chicago, and a baptismal _ 
record and other evidence showed that 
deceased’s father and petitioners’ fa- 
ther were brothers, petitioners’ testi- 
mony as to pedigree declarations by 
the members of their family was com 
petent pedigree evidence.—In re Ha 
den’s Wstate, 29 N.Y.S.2d 852, 176 
Mise. 1078. tat 
Declarations made by a deceased pe 
son in regard to pedigree, though hear- 
say, are admissible, but to be admissi- 
ble the declarant must be dead, de 
larations must have been made “an 
litem motam”, that is, at the time when 
the declarant had no motive to distort _ 
the truth, and the declarant must be 
related either by blood or affinity to 
the family concerning which he speaks. — 
—In re Hayden’s Estate, 29 N.Y.S.2d  — 
852, 176 Misc. 1078. ia! 


_Pa.Orph. Hearsay evidence is admis: 

sible to establish pedigree where (1) 
the declarations were made before suit, 
(2) the declarant is dead, (3) there is — 
evidence dehors the declaration to con- 
nect the declarant with the family.—In — 
re McLaughlin’s Estate, 29 Del. 478. 
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C.C.A.Kan.. Where compilers of gen- 
ealogy of a person and a history of a 
family were dead, and there was proof 
of the relationship of the compilers to — 
such person and family, respectively, — 
the genealogy and history were prop- 
erly admitted in evidence in proceeding 
to establish heirship—Miami County 
Nat. Bank of Paola, Kan., v. Bancroft, 
121 F.2d 921. 

N.Y.Sur.. Declarations made by a de- 
ceased person in regard to pedigree, 
though hearsay, are admissible, but to 
be admissible the declarant must be 
dead, declarations must have been 
made “ante litem motam’’, that is, at 
the time when the declarant had no 
motive to distort the truth, and the 
declarant must be related either by 


g 931 


- -plood or affinity to the family concer 
ing which he speaks.—In re Hayden’s 


cal rea? : 
ss Pex.Civ.App. In suit to contest will, 
testimony of proponent’s witness who 
was the father of devisee, to the effect 
that the witness’ mother confessed to 
him that he was the illegitimate son 
of. the testator, was admissible as 
“family history’.—Davis v. Williams, 
144 S.W.2d 445. bas - 


- ©.C.A.Kan. Hearsay evidence in the 
form of family trees: or pedigrees 1s 
issible to establish family relation- 
ip, but to be admissible such declara- 
4 ne must have been made by one 
who was a member of the family and 
k 10 longer alive and the relationship 
of the declarant must be established 
i competent evidence independent of 
- declarations themselves.—Miami 
y Nat. Bank of Paola, 
neroft, 121 F.2d 921. 
- Tex.Civ.App. Declarations or state- 
ents concerning pedigree which are 
sed upon family reputation or tradi- 
or upon a statement made by a 
rant having knowledge of the fact, 
who is dead or otherwise unob- 
ble, are competent and admissible 
er an exception to the “hearsay 
—Smith v. Lynn, 152 S.W.2d 838. 
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Kan., v. 


.A.Kan. Hearsay evidence in the 
rm of family trees or pedigrees is 
Imissible to establish family relation- 
p, but to be admissible such declara- 
ons must have been made by one who 
- was a member of the family and is no 
longer alive and the relationship of the 
declarant must be established by com- 
ent evidence independent of the 
arations themselves.—Miami County 
. Bank of Paola, Kan., v. Bancroft, 
BHi2d 921. 
VYhere compilers of genealogy of a 


Ss 
ng d , ee 
ons should be considered _admissi- 
n a civil case.—Mishoe v. Davis, 14 


§ 276 
Before a declaration of bound- 
s admissible, it must appear that 
declarant had knowledge of the 


ary 
the 
nd of which he spoke.—Perley Vv. 


bo 


Colo. In action on fire policy, testi- 
mony of witness for insurer that after 
fire loss insurer’s agent, since deceased, 

- stated to witness that insured had not 
notified agent of chattel mortgage on 
-insured’s property, and letter written 
- agent to same effect, were inadmis- 
ble as “hearsay,” as against conten- 
1 that they disclosed state of mind 
intention of agent concerning the 
iattel mortgage and therefore were 
an exception to hearsay rule—Stone 
Union Fire Ins. Co., 107 P.2d 241. 
iG = § 297 


Ga.App. In action against company 
and its branch manager for illegal ar- 
est and false imprisonment of 11- 
year-old boy, arising out of detention 
boy together with four other boys 
manager and policeman for. ques- 
ing concerning breaking of a lock 
on door of company’s building and 
stealing certain articles therefrom, tes- 
- timony of manager that before he in- 
terviewed’ boys he told policeman, 
whom he had asked to accompany him, 
_ that he did not propose to arrest the 
boys, but that, if he could get them to 
< eat 


on 


A , 29. f Mise. 1078. 7 ad 
Estate, 29 Neo oe wee ‘an act by manager showing 


straighten it out, 


mind which might negative 
be considered in mitigation of damages. 
Code .1933, §§ 27-207, 27-211,. 27-212, 
105-901.—Conoly v. Imperial Tobacco 
Co., 12 S.B.2d 398, 63 Ga.App. 880. 

Mo. Subsequent declarations of de- 
fendant may be received in evidence to 
show defendant’s previous animus 
against plaintiff, and to. characterize 
motive with which the act was done. 
—Polk v. Missouri-Kansas-Texas R. 
Co., 142 S.W-2d 1061. 

§.C. In action against a company 
and its store manager for assault com- 
mitted on plaintiff by manager, testi- 
mony of plaintiff’s witness respecting 
statements made by manager within a 
few minutes after manager’s, encounter 
with plaintiff, and which testimony 
concerned manager’s statements re- 
garding his motive in committing as- 
sault, was admissible as against man- 
ager to show animus.—Lazar vy. Great 
Atlantic & Pacific Tea Co., 14 S.E.2d 
560, 197 S.C. 74. 


§ 298 

D.C.1ll. In action involving construe- 
tion of deed which purported to con- 
vey the “surface only” of land and 
which was expressly made subject to 
a deed of coal rights, affidavit of the 
grantor who was not a party to the 
action, to the effect that he never at 
any time after conveying the land 
claimed any right or interest in it and 
that he had included the land in a 
mortgage by mistake of the scrivener, 
was admissible as an act of the gran- 
tor bearing on his intention at the 
time of the execution of the deed.— 
Shell Oil Co. v. Manley Oil Corpora- 
tion, 37 F.Supp. 289. 

Cal.App. Intention of husband to 
make a gift to his wife may be proved 
by, evidence of husband’s declarations 
to that effect, whether made before or 
after the actual transaction.—Hutchin- 
ign v. California Trust Co., 111 P.2d 

N.C. Where there is a controvery as 
to fact of making a gift causa mortis, 
prior declarations of donor constituting 
part of res gestae and showing an in- 
tent to give property in dispute to 
donee are admissible to show quo animo 
the act was done, and as corrobora- 
tive evidence of a gift——Bynum v. Fi- 
delity Bank of Durham, 12 $.E.2d 898, 
219 N.C, 109. 

§ 301 


Mich. In administrator’s action to 
set aside deed from deceased to his 
daughter and her husband, to reform 
mortgages which had been taken in 
name of daughter and her husband, and 
for an accounting, declarations made by 
deceased, not in presence of any party 
in interest, were admissible on issue 
of undue influence, fraud, and duress.— 
Wagner vy. Zang, 294, N.W. 402, 295 
Mich. 254. 

Ohio App. In action to set aside will, 
copy of which had been probated be- 
cause original could not be found after 
testator’s death, jury could consider 
testimony that testator had said he had 
destroyed will, though there was no 
direct testimony of act of destruction 
by testator, and plaintiff was entitled 
to a charge to that effect. Gen.Code, 
§§ 10504-35 to 10504-39, 10504-47, 
12079 et seq., 12082, 12083, 12085 et 
seq.—Chenoweth y. Cary, 31 N.H.2d 716, 


appeal dismissed 28 N.H.2d 949, 136 
Ohio St. 123. 

Tex.Civ.App. In action on life poli- 
cies, insured’s statement to wife and 


brother, out of presence of insurer, sey- 
eral hours prior to time that he drew 
voucher for premiums and deposited 
voucher in mail, that insured must sell 
ealf to pay premiums, and insured’s 
statements to other witnesses on follow- 
ing day that insured had mailed check 
for premiums to insurer, were admis- 
sible as made in a natural manner with 
reference to purpose of insured’s efforts 
to carry out his mission.—Southland 
Life Ins. Co. v. Greenwade, 143 S.W.2d 
648, error granted, 

cases 


Mo. Even in where actual 


—State 
144 S.W.2d_ be 
Mo. Evidence of © o 
existing fact is admissible to pro 
that another has knowledge 0 ( 
fact.—State on Inf. of McKittrick v. 
Graves, .144 S.W.2d 91; State, on Inf. 
of McKittrick v. Williams, 144 S.W.2d 
98. ; ; : 


§ 31s ; 

La.App. The weight of defendant’s 
testimony accrediting deceased with 
statements which, if true, were con- 
trary to deceased’s interest was to be 
determined in light of rule that testi- 
mony respecting declarations of a per- 
son since deceased, even when against 
interest, is weakest sort of evidence.— 
Gaddis v. Brown, 1 So.2d 845. 

N.C. In ejectment action, charge 
that the bare fact that a person lists 
property for taxes does not mean that 
that person is the owner and that it is 
not at all conclusive of ownership and 
is not evidence of ownership, 
merely a circumstance that may be con- 
sidered along with other matters was 
proper,—McKay v. Bullard, 14 §S.E.2d 
657, 319 N.C. 589. 


Tex.Ciy.App. In trespass to try title, 
plaintiff failed to sustain burden of 
proving his title where the only evi- 
dence tending to establish chain of ti- 
tle from patentee to alleged heirs of 
patentee, through whom plaintiff de- 
rived title, consisted of conclusions of 
witness, rather than statements of 
facts, and testimony as to pedigree, 
which was inherently weak because it 
did not affirmatively appear that such 
testimony was based upon family repu- 
tation or declarations of members of 
the family who were deceased or other- 
wise unavailable-——Smith vy. Lynn, 152 
S.W.2d 8388. 
§ 319 


La.App. Testimony 
“declaration against interest’ by de- 
ceased, when standing alone, is enti- 


tled to little consideration and should 


be received with caution, but objection 
to such testimony concerns the weight, 
rather than the competency, thereof. 
—Hood v. Glass, 198 So. 543. 


Pa.Orph. Where a decedent is al- 
leged to have made a declaration against 
his interest on June 4, 1938, and died 
on June 26, 1939, a claim made against 
the decedent’s estate based on such dec- 
laration is subject to suspicion.—In re 
King’s Estate, 27 North. 255. ~ aia 

Claims against the estate of the dece-— 
dent may be proved by oral evidence 


but is 


= 


respecting a 


of declarations or admissions, if they — 


are so clear, positive, and specific as to 
establish the validity of the claims.— 
In re King’s Pstate, 27 North. 255. 

The declaration made by decedent ap- 
proximately one year and a half before 
his death was as follows: “You fellows 
remember I owe this woman (indicating 


his housekeeper) $1500.00”, and a dec- | 


laration made by him subsequently as 
follows: fire will have to fight for it 
(referring to his estate), is too loose 


a declaration on which to found a lia- 


bility against the estate of said dece- 
dent. Such declarations are not so 
clear, positive, and specific as to estab- 
lish the validity of the claim, especially 
so when the proof of the claim varied 
from the allegations set forth in the 
exception._In re King’s Estate, 27 
North. 255. 
§ 323 


C.C.A.Mich. In railroad construction 
contractor’s action on railroad’s alleged 
promise that if equipment and working 
crew were maintained on job for imme- 
diate resumption of work on lifting 
of injunction, railroad would pay for 
damages sustained because of the de- 
lay tendered testimony of attorney who 
represented both railroad and contrac- 
tor in injunction proceeding that he 
advised contractor to employ independ- 
ent counsel, but was advised that, un- 
der the original contract, contractor 
could not claim damages for delay, was 
no more than the expression of an opin- 
ion regarding the law and not a dec- 
laration or “admission of fact,’ and 


_ 


2025 


was incompetent.—Grand Trunk West- 
ern R. Co. v. H. W. Nelson Co., 116 F. 
2d 823, rehearing denied 118 F.2d 252. 

C.C.A.Mich, Admissions are compe- 
tent not as testimony, but because they 
are inconsistent with the position tak- 
en by the party who made them, and 
admissions bind only the party by 
whom made or to whom attributable. — 
Buhl vy. Kavanagh, 118 F.2d 315. 

Ky. Admissions are divided into two 
classes designated as quasi admissions 
and judicial admissions, and ‘quasi 
admission” is an act or utterance, usu- 
ally extrajudicial, which creates an 
inconsistency with and discredits to a 
greater or lesser degree, present claim 
or other evidence of person creating 
the inconsistency, and person who en- 
acted or uttered it may nevertheless 
disprove its correctness by introduction 
of other evidence.—Sutherland vy. Davis, 
151 S.W.2d 1021, 286 Ky. 743. 

N.H. In action under statute for in- 
juries sustained by intestate when de- 
fendant’s dog jumped upon intestate, 
fact that defendant did not see acci- 
dent did not render inadmissible testi- 
mony that defendant had stated that 
dog jumped on intestate, since admissi- 
bility of testimony did not depend upon 
defendant’s personal knowledge but was 
predicated upon assumption that de- 
fendant would not make statements of 
fact contrary to his interest unless sat- 
isfied that such statements were true, 
but defendant’s lack of personal knowl- 
edge was a circumstance for jury’s 
consideration in estimating value of tes- 
timony. Pub.Laws 1926, c. 150, § 23.— 
Janus v, Akstin, 20 A.2d 552, 

326 

Tex.Civ.App. In action agaimst truck 
owner for alleged wrongful death as 
result of collision occurring at night 
between ‘station wagon in which de- 
ceased was riding and defendant’s 
parked truck, testimony of plaintiffs’ 
witness that, shortly after accident, 
truck driver said that he would have 
to move truck because he did not want 
to be responsible for another accident, 
was properly excluded as a “conclu- 
sion” or “opinion” of driver, although 
driver’s statement was made under cir- 
cumstances which would constitute it 
“res geste’, if a statement of fact 
such as would throw light on transac- 
tion, and if otherwise admissible.—Ze- 
peda v. Moore, 153 S.W.2d 212, error 
dismissed. 

337 


§ 

C.C.A.Del. In action for infringe- 
ment of patent for device for feeding 
acoustic films at constant speed, state- 
ment made under oath by original in- 
ventors in their patent application 
that proposal to employ a film-driven 
flywheel was well known in the art 
and that invention consisted in adding 
jockey roller to combination was ad- 
missible against plaintiff as inventors’ 
successor in title, even though the 
statement was ultimately taken out of 
the specification by the applicants by 
amendment, which was not accompanied 
by any explanation or suggestion that 
the original statement was erroneous. 
—British Acoustic Films, Limited, v. 
Electrical Research Products, 113 F. 
2a 263, affirming 29 F.Supp. 531. 


Ill.App. In suit to recover double in- 
demnity under life and accident insur- 
ance policy, where death of insured was 
admitted, death certificate, not signed 
by any physician but by county coro- 
ner, and submitted to insurer with 
proofs of claim in compliance with pro- 
vision of policy and insurer’s request, 
was not admissible under exception to 
“hearsay rule’ as an “admission against 
interest”.—Kanne v. Metropolitan Life 
Son Co., 34 N.H.2d 732, 310 Ill.App. 


Neb. A written statement signed by 
a party to an action, if it is against 
his own interest and tends to establish 
or disprove a material fact, is compe- 
tent in evidence when proper foundation 
has been laid.—Gorman v. Bratka, 298 
N.W. 691. 

In action for injuries sustained in au- 
tomobile collision, wherein defendant 
testified that before collision he could 
see automobile in which plaintiff was 


EVIDENCE 

riding and that it was traveling 35 to 
40 miles an hour, trial court committed 
prejudicial error in refusing to permit 
plaintiff to introduce in evidence as part 
of defendant’s cross-examination a writ- 
ten report wherein defendant stated 
that he did not see the automobile in 
which plaintiff was riding until the col- 
lision, where the exhibit was properly 
identified and offered.—Gorman vy. Brat- 
ka, 298 N.W. 691. 

N.Y.App.Div. In action for death of 
infant struck by defendant’s automobile, 
excluding report to Motor Vehicle Bu- 
reau was error but not prejudicial 
against defendant, Civil Practice Act, 
§ 106.—Spielman y. Fields, 28 N.Y.S.2d 
536, 262 App.Div. 885, reargument de- 
nied 29 N.Y.S.2d 723, 262 App.Div. 


891. 
§ 342 

Colo. In action on fire policy, testi- 
mony of witness from assessor’s office 
concerning insured’s tax schedule for 
purpose of showing valuation therein 
fixed by insured of the insured prop- 
erty, and not for purpose of showing 
valuation fixed by assessor, was ad- 
missible.—Stone vy. Union Fire Ing. Co., 
107 P.2d 241. 
_ Colo. Tax schedules or returns, be- 
ing statements of the party to be af- 
fected under circumstances in which it 
is incumbent on him to disclose the 
truth, ordinarily are regarded as “ad- 
missions” which, when pertinent, may 
be received in evidence.—Bankers Trust 
ae y. International Trust Co., 113 P.2d 


In action against trust company 
which allegedly acted as broker to re- 
cover price paid for mortgage — notes, 
purchases of which were allegedly in- 
duced by false representations regard- 
ing number of acres of land, mort- 
gaged to secure the notes, classified as 
irrigated, dry farm land, and grazing 
land and value of each class, copies 
of tax schedules were not admissible 
for purpose of showing number of 
acres of iand classified as irrigated, 
dry farm land, and grazing land, and 
values of each class and value of im- 
provement where the tax schedules 
were not signed by the defendant trust 
company. 7385 C.S.A, c. 142, § 134.— 
Bankers Trust Co. vy. International 
Trust Co.,, 113 Bid 2656: 

In action against trust company 
which allegedly acted as money broker 
to recover price paid for mortgage 
notes, purchases of which were alleg- 
edly induced by trust company’s mis- 
representation of actual value of mort- 
gage security by over-stating acreage 
of more valuable irrigated lands, stat- 
ute providing that assessment rolls 
shall be prima facie evidence of all 
things appearing therein was not ap- 
plicable to render admissible copies of 
tax schedules, not signed by defendant 
trust company, for purpose of showing 
number of acres classified as irrigated 
lands, dry farm lands, and grazing 
lands as well as vaiues of each class 
and valuation of improvements. ’85 C. 
S.A. ec. 142, § 12—Bankers Trust Co. 
v. International Trust Co., 113 P.2d 
656. 


§ 347 

C.C.A.8.C. In action to condemn land, 
condemner’s offer of compromise was not 
admissible in evidence.—Barnes v. South 
Carolina Public Service Authority, 120 
F.2d 439, affirming In re South Carolina 
Public Service Authority, 37 F.Supp. 28. 

JILApp. Evidence of mere offers and 
negotiations for settlement will not be 
permitted to reach the jury, since pub- 
lic policy favors the settlement of 
claims outside of court, and that same 
public policy applies when an actual 
settlement is made by a_party with a 
third person.—Hill vy. Hiles, 32 N.H. 
2d 933, 309 IllApp. 321. 

Mo.App. In action for injuries sus- 
tained when automobile in which 
plaintiff was riding was struck by taxi- 
cab, evidence as to conversation short- 
ly after accident between attorney and 
manager of corporate operator of taxi- 
cabs, wherein manager stated name of 
owner of taxicab and that manager 
had received report of accident, was 
admissible, and exclusion thereof, on 
ground that person with whom con- 


§ 353 


versation was had had not been identi- 
fied, and that conversation was for 
purpose of compromising litigation, 
was error.—Madison vy. ‘'axi Owners 
Ass’n, 148 S.W.2d 106. 

N.J. Where all notes in hands of de- 
funct bank, but possibly two, were 
barred .by statute of limitations, and 
attorney for defunct bank, when ap- 
proached for purpose of securing ami- 
cable settlement of controversy, sug- 
gested that amount of the two notes 
be included in financial statement to 
be submitted with offer of compromise, 
statement contained in offer was not 
admissible in evidence in action on the 
notes. N.J.S.A. 2:24-9, 2:24-10.—Harr 
v. Du Bois, 19 A.2d 655, 126 N.J.L. 


Pa.Com.Pl. An admission against the 
interest of the plaintiff made by him, 
even though in connection with a prop- 
osition looking to a compromise is ad- 
missible as evidence.—Mrkich v. Penn- 
sylvania R. Co., 23 West. 182. 

Tex.Civ.App. Generally, offers of 
compromise are inadmissible in the 
trial of a case.—Mosley v. Harkins, 147 
S.W.2d 309. 

Tex.Civ.App. In proceeding by city 
to condemn property where sole issue 
was the value of the property, evidence ~ 
as to the value placed on the property 
for tax purposes by the owner, a short 
time before the condemnation proceed- 
ing, was admissible to show that the 
property was of less value than that 
claimed by the owner, where the evi- 
dence indicated that there was no great 
fluctuation in value of the property.— 
City of Corpus Christi v. McLaughlin, 
147 S.W.2d 576, error dismissed. 

349 


Mich. In action on notes wherein 
maker filed set-off based on implied 
contract for services rendered and 


money expended, exclusion of an offer 
of settlement with attached personal 
financial statement which did not list 
indebtedness on which set-off was 
based was in trial court’s sound dis- 
cretion, since mere failure to list such 
claim would not prevent maker from 
filing the cross-action—Wood vy. Hen- 
ley, 296 N.W. 657, 296 Mich. 491. 

Wash. Where statement in estimate 
concerning additional solid rock classi- 
fication was made by state on basis 
of resurvey by its engineers, the state- 
ment could be received as an “admis- 
sion” of fact pertinent to liability of 
state for additional compensation, 
though the statement was made as 
part of an offer to compromise.—L. 
Romano Engineering Corporation vy. 
State, 113 P.2d 549. 


§ 352 

Ui. App. In action for injuries sus- 
tained by plaintiffs when their automo- 
bile struck parked automobile when at- 
tempt was made to avoid striking de- 
fendant’s automobile which was al- 
legedly driven out onto state highway 
in path of plaintiffs’ automobile with- 
out defendant stopping at stop sign, 
evidence that one of the plaintiffs paid 
the cost of repairing the damages to 
the parked automobile was not com- 
petent as an “admission” of  negli- 
gence by plaintiffs, which would pre- 
elude them from recovering.—Hill v. 
Hiles, 32 N.H.2d 933, 309 Ill.App. 321. 

Generally, evidence of settlements 
made with third persons involved in an 
accident is inadmissible in a negligence 
action.—Hill vy. Hiles, 32 N.H.2d 9338, 
309 Il.App. 321. 

Evidence of mere offers and nego- 
tiations for settlement will not be per- 
mitted to reach the jury, since public 
policy favors the settlement of claims 
outside of court, and that same public 
policy applies when an actual settle- 
ment is made by a party with a third 
person.—Hill v. Hiles, 32 N.BH.2d 933, 
309 IllApp. 321. 

Wyo. A compromise entered into by 
one of parties with third person is not 
admissible in evidence except under ex- 
ceptional circumstances.—Carpenter & 
Carpenter v, Kingham, 109 P.2d °468, 
modified and rehearing denied 110 P.2d 
824, 


§ 353 
C.C.A.Alaska. In action for royalties 
allegedly due under lease of mining 
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-§ 3858 
claims, the boundaries of which were in 
issue, evidence that plaintiff and her 
witnesses laid out boundary lines on 
the ground and that defendants ac- 
cepted the boundaries as correct when 
lease was executed was admissible as 
an ‘admission’ by defendants that 
boundaries were as claimed by plaintiff, 
notwithstanding possible objection that 
the evidence was ‘hearsay’ in_ that 
- plaintiff and witnesses had laid out 
boundaries only on basis of information 
told to them.—Reidy v. Myntti, 116 
F.2d 725. 3 
La. Where guest was injured in a 
collision between an automobile in 
_ which she was riding and a truck and 


truck owner voluntarily furnished medi- 


eal and hospital treatment, including 
examination of guest’s eyes and fur- 


- nishing of glasses for her, truck owner’s 


acts were not an “admission of liabili- 


3 ty” for the guest’s injuries where the 
a owner did not at any time admit that 
7 


his truck or driver was at fault and 
_ his acts were not prompted by a feeling 
of legal responsibility.—Portier v. Pi- 
cou, 3 So.2d ; : 
Mass. Where a material fact is es- 
tablished by evidence, and it is shown 
that a defendant’s testimony regarding 
that fact was wilfully untrue, such 
eircumstance not only furnishes a 
ground for disbelieving other testimony 
of the defendant, but also tends to 
show consciousness of guilt or liability 


issue of guilt or liability.—City 
oston y. Santosuosso, 30 N.E.2d 278. 
Defendant’s false testimony as to a 


material fact is in the nature of an 


admission from which with other evi- 
dence guilt or liability may be in- 
_ ferred.—City of Boston v. Santosuosso, 
0 N.H.2d 278. ’ 

Mo.App. In compensation proceeding 
wherein question was whether employ- 
er had furnished medical aid to em- 
ence so that statute of limitations re- 
ating to the filing of claim was tolled, 
evidence that employer recognized its 


ie) 
o 


_ ~ liability to physician who treated em- 


ployee after claim was filed, was ad- 
missible as an “admission” of employ- 
_er’s liability even though action of em- 
_ ployer after statute of limitations had 
expired could not revive the claim. 
 Rey.St.1939, a 3701(a), 3727, Mo.St. 
Ann. §§ 3311(a), 3337, pp. 8246, 8269. 
Morrow vy. Orscheln Bros. Truck 
Lines, 151 S.W.2d 138. . 

N.H. In assumpsit by chief of police 


to recover salary during period of sus- 


pension, revocation of order of sus- 
pension did not constitute an ‘‘admis- 
sion” that there was no legal justifica- 
tion for the suspension and did not 
recovery without further 
proof.—Goodwin v. City of Nashua, 18 
A.2d 825. . 
Ohio App. In personal injury suit, 
the court erred in admitting physician’s 


testimony that defendant stated when 


t 


he brought plaintiff to physician’s of- 
fice immediately after accident that de- 
fendant would pay medical and hos- 
pital bills necessarily incurred in plain- 
tiff’s treatment.—Quiel v. Wilson, 34 
N.E.2d 590. : 

§ 356 


 Cal.App. Failure to make _ claim 
_ when parties’ rights are being adjusted 
may be considered in subsequent pro- 
ceeding as indicating that legitimate 
claim did not exist and that subse- 
quent legal action may be unfounded. 
—Jayne, Occidental Indemnity Co., In- 
tervener, v. Morck, 111 P.2d 696. 

In death action, evidence that one 
defendant, who sustained injuries in 
accident involved annd testified as to 
his freedom from negligence, but as- 


__ serted no claim for damages, failed to 


3 


file 
in 


eross-complaints or counterclaims 
revious suits against him by sev- 
eral people for injuries arising out of 
such accident, was inadmissible.— 
Jayne, Occidental Indemnity Co., Inter- 
vener, v. Morck, 111 P.2d 696. 

In death action, failure of one de- 
fendant, injured in accident involved, 
to allege damages, was not admission 
of his negligence, as such allegation 
would have been simply averment of 
legal conclusion.—Jayne, Occidental In- 


EVIDENCE 
emmy Co., Intervener, v. Morck, 111 
Tex. Where a definite statement of 
matter-of fact affecting party or his 
rights is made in his presence or hear- 
ing so that he understands it, and 
statement is of such nature as to call 
for a reply, statement, in connection 
with total or partial failure to reply, 
is admissible as tending to show con- 
cession of truth of facts stated.—Miller 
v. Dyess, 151 S.W.2d 186, reversing 
Dyess v. Miller, 126 S.W.2d 538. 

Wyo. Whether silence may amount 
to an admission depends on the circum- 
stances, and does not amount to such 
if the situation does not call for a 
reply.—Smith v. Beard, 110 P.2d 260. 

§ 370 

Ga.App. In bail trover proceeding 

for automobile, a concession by defend- 
ant that she had executed a bill of sale 
for the automobile to intervener to 
secure an indebtedness was an ‘“‘admis- 
sion in judicio” by defendant against 
her title to the automobile, and a find- 
ing against her claim to the automobile 
was demanded.—_McDay v. Long, 11 
8.H.2d 395. 
,_ La. The statute providing that a 
judicial confession amounts to full 
proof against him who made it has 
reference only to judicial confessions 
made in the instant suit itself, and 
could not be relied on by children who 
in petitory action against mother filed 
plea of estoppel based on alleged judi- 
cial confession made by mother in 
tutorship proceedings. Rey.Civ.Code, 
art. 2291.—Sanderson v. Frost, 3 So.2d 
626, 198 La. 295. 

N.C. Where summons which was 
issued in proceeding authorizing sale 
of intestate’s land because of insuffi- 
ciency of personal estate to pay debts 
was endorsed by defendants whose 
names appeared under statement that 
they accepted service, the endorse- 
ments were ‘‘prima facie evidence” of 
service of the summons, regularity of 
which was not challenged by the par- 
ties affected, and the summons was 
admissible in subsequent partition ac- 
tion by creditor who had purchased 
intestate’s interest in the land at the 


sale—Cox v. Wright, 11 S.H.2d 158, 
218 N.C. 342. 
§ 371 
N.H. In actions by driver and oc- 


cupants of automobile which struck 
rear of defendant’s automobile which, 
in approaching intersection in daytime 
in city, passed their automobile at a 
speed of from 50 to 60 miles an hour 
and, after reducing speed to about 40 
miles an hour, and when only 50 or 
60 feet ahead of their automobile, came 
to sudden stop, evidence that defendant 
was thereafter arrested and pleaded 
guilty to a complaint for driving at ex- 
cessive speed was competent as an 
admission of excessive speed in ap- 
proaching intersection, notwithstanding 
alleged defect in the complaint charg- 
ing the offense——Weiss v. Wasserman, 
15 A.2d 861. 

OklI. Under statute, an offer by de- 
fendant to confess judgment for part 
of amount claimed, or part of the 
causes involved in action, is not an 
admission of the cause of action, or 
amount to which plaintiff is entitled, 
nor to be given in evidence at trial. 12 
Ok1.St.Ann. § 1106.—Tulsa Cab Co. vy. 
Warfield, 112 P.2d 366. 

§ 373 


N.C. In quiet title suit where in re- 
ply to codefendant’s counterclaim, 
plaintiff adopted original complaint 


and averred that each allegation there- 
in was true, a paragraph of original 
complaint was admissible in evidence 
by codefendant, notwithstanding that 
codefendant was not a party to suit 
when original complaint was filed, and 
original complaint was competent to 
show a common source of title of co- 
defendant and plaintiff for purpose of 
showing a better title in codefendant 
from such source, it being alleged that 
plaintiff and codefendant claimed 
through same source. C.S. § 1743.— 
Dillingham v. Gardner, 13 S.H.2d 478, 
219 N.C. 227. 

Tex. Generally, the pleadings in par- 


ticular case 1 ist 
dicial admissions’, rat 
dinary “admissions”, 
use aS pleadings in such case.—Kir 
vy. Head, 152 S.W.2d 726, affirming 13 
S.W.2d 125. 

i § 374 


D.C.Pa. In action against a Penn- 
sylvania county on contract to pur- 
chase voting machines, statements in 
county’s answer in a Pennsylvania 
equity suit to restrain further per- 
formance of contract and to require 
county commissioners to take appro- 
priate action to enforce any rights due 
to alleged failure of machines to oper- 
ate properly, minutes of county com- 
missioners’ meetings, and supplemen- 
tary oral testimony of commissioners’ 
action were properly admitted in evi- 
dence.—Manley v. Northumberland 
County, 32 F.Supp. 775. ’ 

Ill.App. In suit against testamentary 
trustee for amount of losses resulting 
from defendant’s failure to sell corpo- 
ration stoek held in trust, verified bill, 
previously filed by trustee, to deter- 
mine whether complainant had power 
under will to sell stock, was admissible 
in evidence, but allegations thereof were 
not conclusive on trustee, as weight 
thereof was for chancellor to determine 
in view of all evidence in_case.—Kubin 
v. Chicago Title & Trust Co., 29 N.H.2d 
859, 307 Ill.App. 12. 

_N.¥.App.Div. In administratrix’ ac- 
tion against intestate’s sister to recov- 
er money which intestate had allegedly 
left with sister prior to death where 
the sister’s answer denied that she had 
received $17,000 from intestate, a par- 
agraph from eqmplaint in a prior ac- 
tion by sister, wherein she alleged that 
intestate had given her a package con- 
taining $17,000 with certain instruc- 
tions, was admissible as an “admis- 
sion” by sister—Armstrong v. Duffy, 
25 N.Y.S.2d 162, 261 App.Div. 41. 


§ 380 
Ga. In husband’s action to establish 
trust in land which had been conveyed 
to divorced wife, for that part of pur- 


chase price which was paid by hus- . 


band, amendments, offered to answer of 


husband in a divorce suit, which tend- 


ed to show that in that suit the hus- 
band took position that land was wife’s 
property and that the husband sought 
to offset money he paid therefor as 
against any amount of alimony jury 
might think wife entitled to, were ad- 
missible as “admissions” of the hus- 
band, even though such portion of the 
husband’s defense in the divorce suit 
had been stricken.—Statham vy. Council, 
9 S.E.2d 768, 190 Ga. 517. 

N.Y.App.Div. 
out of radio broadcast, where complaint 
alleged use of expression ‘‘crooked law- 
yer mouthpieces” by radio commenta- 
tor in commenting upon criminal trial, 
and defendants admitted that broad- 
cast, was substantially as pleaded in 
complaint but later served an amended 
answer denying that broadcast included 
“lawyer” before word 
and commentator testified that by use 
of word ‘‘mouthpieces” he intended to 
refer to codefendants of defendant on 
trial and not defendant’s attorneys, 
earlier pleading was admissible as an 
“admission against interest’? and hence 
trial court erred in excluding it.— 
Polakoff v. Hill, 27 N.Y.S.2d 142, 261 
App.Div. 777. 


Tex. Generally, a pleading, which 
has been abandoned, superseded or 
amended, ceases to be a “judicial plead- 
ing” and hence ceases to be a “judicial 
admission”.—Kirk v. Head, 152 S.W.2d 
726, affirming 132 S.W.2d 125. / 


§ 386 
_ ©.C.A.Mo. In action for rent where- 
in lessor claimed that compromise and 
settlement relied upon by lessee had 
been made because of false statements 
by lessee regarding lessee’s financial 
worth, portions of lessee’s deposition 
which were in the nature of admissions 
against interest were properly admit- 
pein v. Hawkinson, 119 F.2d 


Mo.App. Testimony given by a party — 


in a deposition prior to trial is a 
“Judicial admission’ which is, unless 


In libel action arising | 


“mouthpieces”, | 


_ Tex.Civ.App. In action for fraud, 
defendant’s deposition, taken in prior 
federal court suit against him on same 
transactions, was not admissible in 
evidence on hearing of his plea of priv- 
ilege, in absence of showing that it 
was voluntary on his part. Vernon’s 
Ann.Civ.St. art. 1995, subd. 7.—Pettit 
v. Campbell, 149 S.W.2d 633. 


387 
Tex.Civ.App. Where testimony of 
deponent was procured over deponent’s 
express objections and under compul- 
sion of purported authority of law, 
deposition which was inadmissible as 
such because of lack of substantial 
compliance with statutes authorizing 


. depositions, was not admissible as an 


“admission” or a ‘declaration against 
interest.’—McLean v. Hargrove, 144 S. 
W.2d 1021, error granted. 


391 
W.Va. The testimony of a party to 


an action or suit, given on a former 


trial thereof, and tending to show an 
admission by the party against inter- 
est, is admissible as ‘primary evi- 
dence,” when offered by the party 
seeking the benefit of such supposed 
admission.—Morrison v. Judy, 13 S.H. 
2d 751. 

Where defendant in action on re- 
newal note set up defense that he did 
not sign the renewal note but stated, 
in effect, that he had signed the orig- 
inal note, and on a subsequent trial 
after amendment plaintiff sought to re- 
cover on the original note, defendant’s 
testimony on the first trial was clearly 
admissible as “primary evidence” of 
an “admission against interest’ under 
oath.—Morrison v. Judy, 13 8.H.2d 751. 


§ 397 
Ohio App. A letter written by guard- 
jan of incompetent after incompetent’s 
death, but before guardian filed final 
account and was appointed administra- 
trix, was inadmissible in action by her 
as administratrix on debt due incompe- 
tent, as respects admission against in- 
competent’s interest, and exclusion of 
remainder of the letter after material 
part thereof was admitted was not er- 
ror.—Sullivan vy. Sullivan, 31 N.BH.2d 

165, 66 Ohio App. 315. 


§ 399 

Mass. Where city sought to hold 
mayor and an attorney liable as con- 
structive trustees for amounts they 
received as result of settlement of 
claims against city which mayor al- 
legedly corruptly authorized, and ques- 
tion whether mayor received $30,000 
through attorney out of the $85,000 
settlement was an important issue, and 
defendants contended that the $30,000 
was retained by representative of the 
real claimant, testimony that the repre- 
sentative had stated to witness that 
representative was interested in suit 
against city from which he expected 
to receive from $40,000 to $50,000 was 
properly excluded, since testimony was 
hearsay as to truth of statement made 
by the representative and was not ad- 
missible aS an admission, since the 
representative was not a party to the 
city’s suit.—City of Boston vy. Santosu- 
osso, 30 N.H.2d 278. 

Mo. The statements made in an in- 
tervening petition in another suit by 
another corporation were not admissible 
in suit by corporation having the same 
president.—Accomac Realty Co. v. City 
of St. Louis, 152 S.W.2d 100. 

Tex.Civ.App. In motorist’s action 
for injuries sustained in grade cross- 
ing collision, evidence of statements 
made by motorist’s wife to claim agent 
eoncerning the collision was admissible 
where it tended to contradict wife’s 
testimony, notwithstanding that wife 
was not named a party plaintiff, since 
recovery would have been community 
property and wife had as_ much in- 
terest in the outcome as did husband. 
—Hinrichs vy. Texas & N. O. R. Co., 
153 S.W.2d 869. 


C.C.A.Wis. In condemnation pro- 
ceeding by the United States, an ex- 
pired option provision in lease execut- 


initiation of 
nited States 


e 
U 


was 4 
erty for a cer 


option was a “self-serving statement” 
and did not constitute an “admission” 
or even an expression of opinion by 
the United States that sum stated in 
option represented value of the land.— 
U._S. -v. Hayman, 115 F.2d 599. 

D.C.Ga. In action against insurer to 
enforce judgment obtained by plaintiff 
against an alleged ‘additional in- 
sured” under automobile liability pol- 
icy, wherein insurer contended that 
policy was not effective because the 
insured named in policy had trans- 
ferred her interest in the automobile to 
the additional insured, her brother, be- 
fore the accident, unsworn statements 
of the named insured and the addi- 
tional insured offered by insurer were 
without probative value and inadmis- 
sible—Mason v. Royal Indemnity Co., 
35 F.Supp. 477. 

D.C.La. Where life policy contained 
provision for double indemnity in case 
of accidental death of insured, repre- 
sentation of death by suicide which 
formed part of proof of death sub- 
mitted by beneficiary to insurer was 
an “admission against interest’? and 
made out a “prima facie case’”’ of sui- 
cide by which beneficiary remained 
effectively bound throughout trial of 
action to recover double indemnity, 
where the beneficiary failed to dis- 
charge burden resting upon her to af- 
firmatively establish that the represen- 
tation was erroneous and was made 
under misapprehension of fact or in 
ignorance of matter subsequently as- 
certained.—Gordon vy. Mutual Life Ins. 
Co. of New York, 37 F.Supp. 873. 

D.C.Mass. If defendant, in course of 
conversation with others at scene of or 
after automobile accident, made state- 
ments constituting admissions as to 
any issue involved, such statements 
would be admissible against defendant, 
but whether statements would be ad- 
missible against codefendant depended 
upon whether circumstances showed 
that statements were made with code- 
fendant’s authority and other consid- 


Slopes: Tader v. Leslie, 1 F.R.D. 
Ala.App. In action against alleged 


operators of filling station for damages 
elaimed to have been caused by negli- 
gent failure to refill crank case of 
plaintiff's automobile with oil, a state- 
ment or admission by codefendant that 


he would do whatever was right and 


wanted plaintiff to be satisfied was ad- 
missible against codefendant as a ‘‘dec- 
laration against interest’’.—Powell vy. 
Pate, 1 So.2d 36. 


Cal.Super. In action for damage to 
street sweeper from collision with bus, 
evidence of admission by sweeper op- 
erator that at time of collision he could 
not see anything because of dust, and 
was following right-hand ridge of 
parkway to keep his direction, was 
admissible——Continental Ins. Co. of 


New York v. Pacific Greyhound Lines, 
114 «P20 Sit. 
Fla. In tort action for personal in- 


juries, the admission of testimony, over 
defendant’s objection, that defendant 
had stated that he would take care of 
plaintiff's hospital bills, was error, 
since an agreement to pay expenses 
of an injured person constitutes no 
admission of any actionable negligence 
on the part of the person making such 
agreement.—Babceck vy. Flowers, 198 
So. 326. 

lil.App. In action by taxpayer and 
lowest bidder for garbage disposal 
contract to restrain city from award- 
ing contract to higher bidder, testi- 
mony that higher bidder had told 
witness that he could depend on cer- 
tain aldermen because he had em- 
ployed nephew of one alderman and 
was going to give all his insurance to 
another alderman, was admissible as 
against higher bidder, but not com- 
petent against other aldermen under 
“hearsay” rule.—Panozzo v. City of 
re ap a 28 N.H.2d 748, 306 Ill.App. 


fendant’s oncoming automobile aft 


ATT Te eee : 
_Ind.App. In action. fo age 
automobile which was struck by 


fendant’s automobile skidded on _ 
street, trial court had right to consider 
admission of defendant made immedi- — 
ately after the collision when he a 
knowledged that the collision was _ hii 
fault.—Acton v. Lowery, 34 N.B.2d 97: 
Iowa. Admissions against interest o 
e pany to eae a be shown.—Nobl 
. Unite en, Life Ins. Co., 29 i 
881, 230 Iowa 471. Peds 
Ky. In action by executrix to 
cover amount allegedly due to test: 
tor’s estate by virtue of purchase 
testator of stock, one-half of which > 
for benefit of defendant who was 
receive one-half of the profits or 
one-half of the loss when the 
was sold, it was competent for exe 
trix to testify that she took a copy of 
an account and presented it to defen 
ant, and that defendant thereupon a 
knowledged the correctness of the ac- — 
count and agreed and promised to pay 
it.—Martin v. Taylor’s Hx’x, 147 S.W. 


2d 70, 285 Ky. 128. 
La.App. Defendant was bound 
admissions in two. letters to plaint 


2d 810 ; 
Mass. In guest’s action against h 
for injuries in collision with a p 
guest’s Signed statement to. insura 
investigator indicating that host 

driving carefully was admissible 
contradict guest as witness and as a 
mission by witness. G.L.(Ter.Ed.) 
238, § 23.—Langan y. Pianowski, | 
N.E.2d 700. : 


Ohio App. Admissions of a_ par 
against whom a verdict and judgme 
could be rendered would constitu 
competent evidence against him, unle: t 
such admissions were excluded on the © 
grounds of privilege—In re Heile, 29 
N.E.2d 175, 65 Ohio App. 45. i 

Ohio App. It is competent to shor 
admissions made by parties to recor 
and such statements are evidence fo 
adverse party and if testimony is of 
such a character as to constitute an a 


by, 31 N.E.2d 168. oye 

Pa. Where son sought to impress — 
trust on realty alleged to have been 
conveyed by father to straw grantee 
who in turn conveyed it to father and 
son’s stepmother as tenants by entire- 
ties under alleged promise of step- 
mother to convey one-half interest to 
son on father’s death, admissions and 
declarations of the parties as to the 
execution of the deed were admissible 
in corroboration of other evidence to 


aa 


as, 


P.S. § 2.—Moffitt 
v. Moffitt, 16 A.2d 418, 340 Pa. 107. 

Pa.Com.Pl. The status of the parties 
was fixed as of the time when suit was 
started and statements made there- 
after could have no bearing upon the 
conduct of the parties prior thereto.— 
Sudnick v. Home Friendly Ins. Co. of | 
Maryland, 8 Sch.Reg. 111. 

Pa.Com.Pl. Proofs of death are ad- 
missible in behalf of the defendant and 
against the plaintiff as admissions, but 
are open to explanation, correction, and — 
even contradiction.—Drogalis v. Metro- 
politan Life Ins. Co., 8 Sch.Reg. 120. 

Tenn.App. In actions for injuries to 
occupants of automobile struck by an- 
other automobile, statement in defend- 
ant’s letter to plaintiffs’ attorneys that 
automobile, bearing license number 
which witnesses testified was that of 
automobile causing damage, was in 


4 
* 


~§ 400 y V . aoe A . ah 
< a 4 y a 
_ defendant’s garage in city some 
tance from scene of accident on night 
thereof, constituted admission that 
- such automobile was registered in de- 
fendant’s name and rendered imma- 
terial his objection to plaintiff’s evi- 
dence of such fact on ground that 
registration certificate, produced by 
state archives department clerk tes- 
fying for plaintiffs, was not certified 
s correct copy of record by head of 
such department.—Fulmer v. Jennings, 
148 S.W.2d 39. 
Wash. The statute requiring a mo- 
torist involved in an accident to give 
is name, address, and other informa- 
- tion and to.render assistance and pro- 
viding that the rendering of assistance 
r other compliance with the statute 


en 


72 hours after injury happened shall 
received in evidence in action for 
resulting damages, unless admissible 
as part of res geste, held inapplica- 
to statements made by party in- 
ed in automobile accident to traflic 
cer at scene of accident between 45 
inutes and one hour thereafter and 
tatements made and diagram exhibit- 
d by such party to disinterested ac- 
uaintance within 72 hours after acci- 
~  §t.1939, § 325.28—Kirseh vy. 
isal, 294 N.W. 865, 236 Wis. 264. 
5 § 401 
C.A.Pa. Where particular litigated 
in action under the Federal Em- 
{: ployers’ Liability Act was brakeman’s 
participation in the movement forward 
: ommerce in transit between states, 
itching crew conductor's statement 
ith respect to placing an empty coal 
* in immediate preparation of move- 
ent of the interstate cargo was a 
laration by a qualified agent of de- 
dant railroad concerning work to be 
dertaken under conductor’s direction 
d supervision and, as such, was com- 
petent evidence to define work in which 
brakeman was engaged. Kederal Em- 
yers’ Liability Act § 1, 45 U.S.C.A. 
§1.—Reading Co. v. Larkin, 114 F.2d 
affirming Larkin v. Reading Co., 


 D.0.Ga. In action against insurer to 
enforce judgment obtained by plaintiff 
against an alleged “additional insured” 
under automobile liability policy, 
vherein insurer contended that policy 

was not effective because the insured 
named in policy had transferred her 
_ interest in the automobile to the addi- 
tional insured, her brother. before the 
of the 


dent, unsworn_ statements 


aah ok In action for injuries and 
sustained 


in the rear by demonstrator automobile 
whed by dealer and driven by pros- 
_pective purchaser, statements made aft- 
er accident by prospective purchaser 
bearing on his ability to drive automo- 
ile were properly admitted as admis- 
jons made by him and were properly 
| held to be incompetent as to dealer.— 
_ Saunders vy. Prue, 151 §.W.2d 478. 
Admissions made by driver of demon- 
et. _strator automobile involved in accident 
in a deposition taken before trial of 
action against driver and automobile 
dealer were competent as to driver, but 
__—s were incompetent as to dealer especially 
where driver was a witness at the trial 


be “e TL saa fully.—Saunders y. Prue, 


< i; 


fe Lol S.W.2d 478, 

~~ Ohio App. In action arising out of 
automobile accident, admissions by a 
7 defendant while narrating circumstances 
pe OL SAN accident to third person would 
be inadmissible against codefendants. 
_+In re Heile, 29 N.B.2d 175, 65 Ohio 
App, 45. 


§ 402 
D.C.Mass. If defendant, in course of 


dis- 


ments constituting adm 
any issue involved, suc ( 
would be admissible against defendant, 
but whether statements would be ad- 
missible against codefendant depended 
upon whether circumstances showed 
that statements were made with code- 
fendant’s authority and other consid- 
pirwaee c eats v. Leslie, 1 F.R.D. 


Ark. That maker of note and mort- 
gage sued on filed a verified answer, 
admitting genuineness of instruments, 
did not make them competent evidence 
against claimant of mortgaged automo- 
bile who denied generally allegations of 
complaint, where evidence was undis- 
puted that claimant had not executed 
the note or mortgage, since admission 
by maker amounted to no more than 
an affidavit made in absence of claim- 
ant whose interests were hostile, and 
which could not bind the claimant.— 
Bryant v. Lewis, 144 S.W.2d 37 
IiLApp. In action for injuries sus- 
tained by plaintiffs when their automo- 
bile struck parked automobile when at- 
tempt was made to avoid striking de- 
fendant’s automobile which was _ al- 
legedly driven out onto state highway 
in path of plaintiffs’ automobile with- 
out defendant stopping at stop sign, 
evidence that one of the plaintiffs paid 
the cost of repairing the damages to 
the parked automobile was not com- 
petent as an “admission” of negligence 
by plaintiffs, which would preclude 


them from recovering.—Hill v. Hiles, 
32 N.H.2d 933, 309 Ill.App. 321. 
Iowa. Generally, admissions of a 


defendant are not admissible against 
his codefendants unless they consent 
thereto, adopt the statements as their 
own, or there is privity. between the 
defendant making the admissions and 
the codefendants, and the rule is par- 
ticularly applicable where interests of 
the defendant whose statements are 
sought to be admitted in evidence is 
merely nominal.—Graham vy. Williams, 
293 NW. 562. 

N.Y.Sup. In action for injunction, 
accounting, and for wrongful use _ in 
a competing business of plaintiff’s list 
of customers by discharged employee 
with knowledge and cooperation of the 
defendants, where there was evidence 
that employee improperly obtained list 
of customers, and that he intended to 
make use of the list and obtain former 
employer’s customers for competitor, 
testimony as to acts and declarations 
of former employee who was not 
served was admissible-—ITFriedman  y. 
Stewarts Credit Corporation, 26 N.Y.S. 
2d 529, affirmed 26 N.Y:S.2d 533. 

§ 404 5 

Mo. Generally, in Missouri, an extra- 
judicial admission made by one of sey- 
eral legatees is not admissible in a will 
contest, but there are exceptional cir- 
cumstances under which the rule is 
sap pied plex eveck v. French, 144 S.W. 


In will contest, where there were 
technically two proponents, but one 
proponent would have received a larger 
sum in the event of intestacy, only the 
other proponent’s interest would be ad- 
versely affected by judgment rejecting 
the will, and hence evidence of extra- 
judicial admission by her was admis- 
sible—Look vy. French, 144 S.W.2d 128. 

§ 410 i 

N.H. In suit to restrain defendant, 
who asserted existence of public high- 
way across plaintiff’s*land, from tres- 
passing on plaintiff’s land, testimony 
regarding statements made by owners 
of property southwesterly of defend- 
ant’s premises through which road ran 
was not admissible as declarations of 
boundaries under exception to hearsay 
rule, where the declarants were not 
former owners of the defendant’s prem- 
ises.—Perley v. Opens: 18 A.2d 385. 

411 


Ga. In action for trespass to realty 
between adjacent landowners who both 
claimed to own a portion of lot, decla- 
rations by predecessors in title of both 
parties and deeds were properly ad- 
mitted. Code 19338, § 38-308.—Ander- 


While us the o 
in possession of land and . le. 
act of pointing out his boundari 


their marks are generally competent to 
establish not only the extent of his 


boundaries and marks were as stated 
but such declarations are not com- 


petent where the declarant had ceased 


to own or occupy the land at the time 


of the declaration—Williams v, Wad- 


dle, 148 S.W.2d 298, 285 Ky. 416. 
Tex.Civ.App. In suit by other chil- 
dren of, grantor to set aside deeds from 
grantor to son reserving to grantor a 
life estate, exclusion of judgment in 
grantor’s divorce proceedings wherein 
grantor and wife stipulated that land 
conveyed by deeds was separate prop- 
erty of grantor was not error, since 
such testimony would not have contra- 


and whatever title, if any, had passed 

to son at time of divorce could not be 

impeached by such proffered testimony 

which in so far as son was concerned 

was “hearsay’”’.—Kincheloe y. Kincheloe, 

152 S.W.2d 851, error refused. > 
§ 412 


Tex.Civ.App. Where purchaser at 
trustee’s sale also claimed land under 


possession but to establish that the © 


tte 


dicted purported conveyances in deeds, | 


deed from grantee of mother of plain- — 


tiffs and there was evidence that the 
purchaser was an innocent holder of 
the land under the deed from the moth- 
er, declarations of the immediate gran- 
tee in disparagement of his title were 
not admissible against purchaser in 
suit for possession of land, and could 
not form basis of findings of fact or 
a judgment thereon against him, not- 
withstanding that the mother continued 
in possession of the property after 
conveying the land.—Jamesg v. Davis, 
150 S.W.2d 326, error dismissed, judg- 
ment correct. y 


Tex.Civ.App. To render any admis- — 


sion of a former owner of property 
competent against his successor in ti- 
tle, admission must have been made at 
a time when the title was in former 
owner.—Price v. Humble Oil & Refin- 
ing Co., 152. 8.W.2d 804, error refused. 

Tex.Civ.App. Where defendants in 
trespass to try title relied on 10-year 
statute of limitations, a letter written 
some 30 years before trial by defend- 
ants’ predecessor in title to plaintiff's 
mother, tending to show that defend- 
ants’ predecessor in title was a tenant 
of plaintiff's mother at time letter was 


written, constituted an “admission 
against interest’? and was admissible 
as an ‘ancient document’? provided 
proper predicate was laid. Vernon’s 


Ann.Civ.St. art. 5510,—Smith vy. Lynn, 
152 S.W.2d 838. hah 
§ 413 iy 

Ky. In ejectment involving location 
of true line between adjoining prop- 
erties, statements made by _ plaintiffs’ 
grantor concerning the true location of 


the line after he had conveyed the 


land to plaintiffs was incompetent.— 


Williams v. Waddle, 148 S.W.2d 298, 


285 Ky. 416. 

Declarations of a deceased person 
made while he was the owner and in 
possession of 
act of pointing out his boundaries and 
their marks are generally competent 
to establish not only the extent of his 
possession but to establish that the 
boundaries and marks were as stated 
but such declarations are not com- 
petent where the declarant had ceased 
to own or occupy the land at the time 
of the declaration.—Williams v. Wad- 
dle, 148 S.W.2d 298, 285 Ky. 416. 

Minn, 
of a covenant not to engage in com- 


‘peting business within a reserved ter- 


ritory where the covenant was entered 
into in connection with the contract 
for the sale of part of a corporate busi- 


land and while in the 


In suit to restrain the breach — 


ness and contract contemplated trans- - 


fer of the contract to a newly organized 


corporation’ by buyer, evidence as to! 


statements and declarations of the 
buyer after he had transferred his 
rights to corporation in disparity of 
the title transferred and not shown to 


have been made within the scope of au- — 


pd ash Nu 2) gh ella anh SS 
. é 


. 


\ 


‘pelongi 


that in his last days husband told some 


friends and former business associates 


that he had nothing, and that he had 


- given everything to his wife, was_ad- 


missible.—Ayeock y. Bottoms, 144 S.W. 
2d 43. 

Ark. In action for value of timber 
allegedly removed from plaintiffs’ land 
by defendant, evidence of declaration 
by deceased predecessor in title of de- 
fendant, made while in possession of 
land, that south boundary of his land 
was an old mulberry fence, was ad- 
missible on fact issue of location of 


- boundary line in determining whether 


timber was cut on plaintiffs’ or de- 
fendant’s land.—Norden y. Martin, 149 
S.W.2d 550. 

Evidence of declarations of a deceased 
former owner, made while actually in 
possession and claiming as owner, and 
which establishes some fact, as a cor- 


-nerstone or particular marked line, as 


distinguished from statements tending 
merely to establish a general reputation 
as to a true boundary, is admissible 


on fact issue involving boundary line 


of land.—Norden v. Martin, 149 S.W.2d 


550. 


Evidence of declarations and admis- 
sions of\a deceased person, made while 
in possession, which are adverse to his 
title, is admissible against his succes- 
sors in interest and all who Claim _un- 
der Pe tieg er ee: v. Martin, 149 S.W. 
2d 550. : 


Ark. In ejectment, trial court did 
not err in refusing to permit plaintiffs 
to introduce evidence of a conversation 
between defendant’s grantor and _ his 
vendor, who, at time of trial had been 
dead for several years, concerning his 


‘holdings, where: the evidence was gen- 


eral in its scope and did not attempt 
to point out any fixed and definite 


boundary line or monuments as mark- 
ing any boundary line.—Knight v. Rog- 
ers, 151 S.W.2d 669. 


Ga. In suit in equity to obtain a de- 
cree of title and right of possession of 
property under alleged agreement be- 


tween plaintiff and his deceased uncle 


and aunt, testimony as to deceased 
uncle’s statements, indicating that uncle 
had made the agreement with plaintiff 


as alleged, was not objectionable as 


“hearsay,” but was admissible under 


the rule as to declarations by a person 


since deceased, against his interest, as 
stated in statute. Code 1933, § 38-309. 
—Miller v. Everett, 14 S.H.2d 449. 


Mass, In action against street rail- 
road for injuries to deceased passen- 
ger on boarding street car, street car 
inspector, who testified to a talk with 
passenger at station after she had been 
assisted from the car, was properly 
allowed to testify that passenger did 
not in any form of words speak of a 
sudden or jerky start of the car.—Car- 
son v. Boston, El. Ry., 33 N.E.2d 701, 
309 Mass, 32. 

Pa. Where son sought to impress 
trust on realty alleged to have been 
conveyed: by father to straw grantee 
who in turn conveyed it to father and 
son’s stepmother as tenants by entire- 
ties under alleged promise of  step- 
mother to convey one-half interest to 
son on father’s death, admissions and 
declarations of the parties as to the 
execution of the deed were admissible 
in corroboration of other evidence to 
establish the trust, but of themselves 
were inadequate to establish trust in 
absence of testimony from witnesses 
who heard bargain when it was made 
or who heard parties repeat it in each 
other’s presence. 33 P.S. § 2.—Moffitt 
v. Moffitt, 16 A.2d 418, 340 Pa. 107. 

Tex.Civ.App. In trespass to try ti- 
tle the contents of a lost letter alleg- 
edly written by plaintiffs’ assignor, 
who was dead at time of trial, could 
be proved by parol, not as an instru- 
ment in the chain of title, but as an 
admission, if any, against interest by 


W.2d° 225, 
_ Yex.Civ.A 
to land, a L 
assignor, which merely related advice 
received by writer from his attorney 
not to divide the land if he wanted it 
as a homestead and that land would be 
divided equally among his children 
after his death, did not constitute an 
“admission against interest” in favor of 
defendants who claimed as heirs of 
assignor’s wife on the theory that 
land was community property, particu- 
larly where assignor had other wives 
subsequent to the wife under whom 
defendants claimed.-Hays v. Dum- 
raese, 153 S.W.2d 225, error refused. 

Wis. In action against motorist for 
death of guest, testimony by an unin- 
terested witness, that approximately 
an hour and a half after accident guest 
told witness that accident was caused 
by an approaching automobile which 
crowded motorist’s automobile off high- 
way was admissible as relating to an 
“admission against interest” and such 
testimony, was not a “self-serving decla- 
ration” in guest’s favor.—Hoffman_ v. 
pappiaks; 298 N.W. 5838, 238 Wis. 


n 


§ 42 
C.C.A.Del. In action for infringe- 
ment of patent for device for feeding 
acoustic films at constant speed, state- 
ment made under oath by original in- 
ventors in their patent application that 
nroposal to employ a film-driven fly- 


wheel was well known in the art and 


that invention consisted in adding 
jockey roller to combination was ad- 
missible against plaintiff as inventors’ 
successor in title, even though the 
statement was ultimately taken out of 
the specification by the applicants by 
amendment which was not accom- 
panied by any explanation or sugges- 
tion that the original statement was 
erroneous.—British Acoustic Films, 
Limited yv. BHlectrical Research Prod- 
ucts, 113 F.2d 263, affirming 29 F. 
Supp. 531. 
§ 427 


N.C. In an action on note by an al- 
leged holder in due course, conversa- 
tions between the original payee and 
maker are generally admissible if they 
are directed toward some declaration 
against interest by payee who held the 
note at time of declaration, but the 
rule is a relaxation of rule against hear- 
Say evidence, and depends solely upon 
principle that the declaration is against 
interest, and the fact of possession is 
an independent preliminary question as 
to a condition essential to its submis- 
sion.—Currin v. Currin, 15 S§.H.2d 279, 
ZEOSINIC So SiL Oe 

In an action on a note by an alleged 
holder in due course, evidence of conver- 
sation between the original payee and 


the maker, directed toward some decla-. 


ration against interest made by the 
payee who held the note at the time 
of the declaration is generally admissi- 
ble only where the payee is deceased or 
insane or otherwise unavailable.—Currin 
v. Currin, 15 S.E.2d 279, 219 N.C. 815. 

In action on note by an alleged 
holder in due course, testimony concern- 
ing conversation had by maker and 
original payee tending to show that the 
payee held the note after its maturity 
was inadmissible under circumstances.— 
ae vy. Currin, 15 8.E.2d 279, 219 N, 


§ 430 

Cal.App. In action on drilling con- 
tract for payment of oil bonus and 
royalties, which were to be payable out 
of 25 per cent. of total oil produced, 
witness’ testimony of conversation with 
defendants’ predecessor relative to 
waiving 30-day production test of well 
drilled as required by contract was 
not inadmissible on ground that de- 
fendant’s predecessor had died prior 
to trial, and that evidence of his dec- 
laration was of a weak and unsatisfac- 
tory character, but testimony was com- 
etent for whatever it worth, 
ode Civ.Proc. § 1870, . 4, 
deen v. Commander Oil Co., 104 P.2d 


875. 
§ 440 
Colo. In action for malicious poison- 


pp. I pai title 
letter written by plaintiffs’ f 


ki é] 
there was a mortgage thereon, did no 
make first purchaser an “agent” | 
other purchaser so as to bind hi 
first purchaser’s subsequently obta 
knowledge of mortgage on cattle, 
evidence of first purchaser’s conve) 
tion with mortgagor outside other 
chaser’s presence was not admis 
to bind such other purchaser in acti 
against him by mortgage assignee 
replevy mortgaged cattle—Lincoln | ‘ 
Bank & Trust Co. of Fort Wayne v. 
Parker, 34 N.B.2d 190. OFT ight 

Mo. In contractor’s action to | 
er amount deducted from the amount 
due to the contractor under contract 
for reconstruction of viaduct, as 1 
dated damages for failure of t 
tractor to complete viaduct wi 
specified time, admission of testim 
of commission’s inspector concer: 
statements made by steel manufa 
ers’ agents, who were not employee 
agents of the contractor, was impro 
where the statements were not. off p 
for impeachment after laying of prop- 
er foundation.—Gillioz v. State High 
way Commission, 153 S.W.2d_ :: 

Mo.App. Defendant should 4 
permitted to prove the declarations of 
plaintiff’s agent except as such declara 
tions are a part of the res gestae 
the particular act which the agent wa 
performing for plaintiff at the time 
declarations were made.—Brandtjen 
Kluge v. Hunter, Pr S.W.2d 100 

1 ert y * 


Cal.App. For a statement to be u 
against party as admission, there m 
be at least prima facie proof that 
was made by him or some p 
whose_ statements may legally 
him.—Lewis_v. Western Truck 
112, P20 7a Let ue 

Cal.App. In consolidated — 
against harbor district and port di- 
rector for injuries sustained when au- 
tomobile driven by port ; 
collided with automobile 
plaintiffs were riding, where evidei 
as to agency of port director had be 
received, evidence of declarations an 
admissions made by port director 
time of and after accident was admi 
sible. Vehicle Code, § 400, St.1935, | 
152; Code Civ.Proc. § 1870, subd. 5.- 
Shields v. Oxnard Harbor Dist., 
P.2d 121. : 

§ 442 


Ala. In mortgagor’s suit to enj 
state superintendent of banks from 
foreclosing real estate mortgage given 
by mortgagor and wife to a bank pri 
or to its insolvency where mortgago: 
sought to set off against mortgage deb 
a savings account claimed to have b 
given to mortgagor by his mother pr 
to bank’s insolvency, evidence respee ae 
ing a conversation wherein bank’s as- 
sistant cashier told cashier that mort- — 
gagor had claimed savings account as 
a gift prior to bank holidays was ad- 
missible where conversation occurred 
while assistant cashier and cashier — 
were acting in scope of their employ- 


ment. Code 1940, Tit. 5, §§ 1, 99-117, 
200-204; Tit. 7, 138.—Farish y. — 
Hawk, 2,S0.2d 407. , da. 
Iowa. Statements of an agent are 
not binding as ‘‘admissions’” upon his 
principal unless made within scope of -. 


the authority of the agent, during 
continuance of agency and in discharge 
of duties thereof, and this is particu- 
larly true of subsequent statements of ; 
an agent that he had previously bound : 
his. principal by contract.—Muntz vy. 


“A fr ye : . 
8 442 soe 
- Ror? Mut, Casualty Co., 295 N.W. 


Admissions or declarations of an 
agent pertaining to a transaction, in 
_ order to be binding on the principal, 
generally must be made in the course 

of the transaction or so soon there- 
after as to be in reality a part thereof. 
Muntz vy. Travelers Mut. Casualty 

Co., 295 N.W. 837. 

Mo.App. Defendant should not be 
x permitted to prove the declarations of 
plaintiff's agent except as such decla- 
rations are a part of the res geste of 
_ the particular act which the agent was 
performing for plaintiff at the time the 
declarations were made—Brandtjen & 
Kluge v. Hunter, 145 S.W.2d 1009. 
 NJ.Sup. In aetion for injuries al- 
 legedly sustained as result of a fall 
on sidewalk in front of premises owned 
q ‘by. defendant, testimony of plaintiff 
and of former tenant in apartment 
house on the premises owned by de- 
 fendant that superintendent of apart- 
ment house, who was an employee of 
_ defendant, stated that former owner 
of apartment house had had _ work 
done as the result of which sidewalk 
was left in defective condition and 
that nothing had been done about it 
by defendant, although superintendent 
had spoken of condition several times, 
was inadmissible, since such statements 
were not made .by superintendent in 
the performance of his duties, and the 
admission of such testimony by former 
_ tenant over timely objection thereto 
equired of judgment for 
plaintiff—Waggener v. Fidelity Union 
Trust Co., 21 A.2d 668, 127 N.J.L. 146. 
N.C. Admissions by agents while 
ae doing acts within scope of agency and 
_ relating to business in hand are ad- 
issible against principal when admis- 
ons may be deemed a part of res 
este.—Smith v. Kappas, 12 S.H.2d 
693, 218 N.C. 758. 
_ Tex.Com.App. In action by broker 
against bank to recover compensation 
for’ procuring a purchaser of bank’s 
land, statement of bank’s vice presi- 
dent to land salesman of bank, even 
if it could be classified as a hearsay 
leclaration, was not admissible under 
exception to hearsay rule permitting 
testimony as to such declarations, 
where it did not appear that vice 
-president’s assertion was made within 
 seope of his authority.—Colbert v. Dal- 
- Jas Joint Stock Land Bank, 150 S.W. 
_ 2d 771, 136 Tex. 268, reversing Dallas 
Joint Stock Land Bank v. Colbert, 127 
. S.W.2d 1004, 
‘Mai § 443 
 -Ala.App. A declaration or narration 
by an agent of a past incident, not in 
f eo ecution of principal’s business or 
in performance of agent’s duties, as 
%. agent, in respect to issue involved is 
not admissible against principal.—Cors- 
bie y, Poore, 198 So. 268, certiorari de- 
nied 198 So. 272. 


_ IiApp. In _ action arising out of 
automobile collision, a report by state 

manager of foreign corporation, who 
did not have personal knowledge of 
facts reported, to compensation insur- 
er, containing statement that driver of 
one of the automobiles involved in 
, collision was an employee of com- 
pany, and was driving on regular 
company business at time of collision, 
was admissible as an “admission 
against interest.’—Susemiehl v. Red 
- River Lumber Co., 28 N.H.2d 743, 306 
IlL.App. 430. 


N.C. In action against driver, who 
was owner of automobile, and his em- 
ployer for death of pedestrian struck by 
automobile, testimony that driver stat- 
ed to police officer immediately after 
accident that he was on his way to 
_ make collections of insurance premiums 


* 
y 


reversal 


Ky 


he 


_ for employer life insurance company, 


was not competent to show that driver 

was acting within scope of his employ- 

“ ment at time of accident.—Pinnix y. 
‘Griffin, 12 8.H.2d 667, 219 N.C. 36. 


; N.C. An agent’s or employee’s state- 
ip ment, merely narrating past occurrence, 
<i is generally regarded as ‘hearsay’ 
and not competent as substantive evi- 
- dence against principal or employer.— 


nod 
¥ 


Al wae Ae * 


Hester v. Horton Motor ‘Lines, 14 S._ 


B.2d 794, 219 N.C. 743. hiedce: 

S.C. In action against a company 
and its store manager for assault and 
battery committed on plaintiff by man- 
ager, testimony of plaintiff's witness 
respecting statements made by man- 
ager within a few minutes after man- 
ager’s encounter with plaintiff was ad- 
missible against company as bearing 
on question of ill will or malice by 
manager, where statements showed 
that difficulty was not ended so far 
as manager was concerned and that 
he intended to return and finish it, 
and it was established that manager 
acted within scope of employment by 
company when committing assault.— 
Lazar v. Great Atlantic & Pacific Tea 
Co., 14 S.H.2d 560, 197 S.C. 74. 

Tex.Com.App. In action for damages 
from overturning of milk truck in 
avoiding collision with loaded truck 
which had become wedged in under- 
pass, memorandum written by driver 
of loaded truck and delivered to one 
of plaintiffs shortly after accident was 
inadmissible to prove that ‘driver at 
the time was acting as an employee of 
defendant.—Empire Gas & Fuel Co. v. 
Muegge, 143 S.W.2d 763, reversing 116 
S.W.2d 758. 


§ 444 f 

N.Y.App.Div. The examination be- 
fore trial of former treasurer of cor- 
porate defendant was not an examina- 
tion of corporate defendant, but was 
mere examination of a witness who had 
no power to bind corporate defendant 
through admissions, and hence such 
admissions could not be made the ba- 
sis of a partial summary judgment 
against corporate defendant, especially 
where triable issues were raised by 
leadings and affidavits used_on motion 
or summary judgment.—McCabe v. In- 
terstate Iron & Steel Co., 27 N.Y.S.2d 
862, 262 App.Div. 777. 


C.C.A.Neb. In lumber dealers’ action 
for conspiracy in restraint of inter- 
state trade, declarations and _state- 
ments relied upon by plaintiff dealers 
as showing a purpose of defendant 
dealers to destroy plaintiffs’ business 
were not objectionable on ground that 
they were made by persons not shown 
to possess authority to bind their prin- 
cipals, but statements were binding 
upon the principals where they were 
made in the course of conferences con- 
cerning business of the principals, and 
all of the agents were general agents 
in charge of business either locally or 
generally. 15 U.S.C.A. §§ 1-15.—John- 
Pte v. J. H. Yost Lumber Co., 117 F.2d 

Even though the making of declara- 
tion by agent may not have been ex- 
pressly authorized by principal, yet if 
they were ordinary incidents of the 
position which the agent occupied, au- 
thorization may be implied.—Johnson 
v. J. H. Yost Lumber Co., 117 F.2d 53. 

Minn. In suit to restrain the breach 
of a covenant not to engage in com- 
peting business within a reserved ter- 
ritory where the covenant was entered 
into in connection with the contract 
for the sale of part of a corporate 
business and contract contemplated 
transfer of the contract to a newly 
organized corporation by buyer, evi- 
dence as to statements and declara- 
tions of the buyer after he had trans- 
ferred his rights to corporation in 
disparity of the title transferred and 
not shown to have been made within 
the scope of authority of buyer as an 
agent of corporation was inadmissible. 
—Peterson v, Johnson Nut Co., 297 N. 
W. 178. 

N.J.Sup. Statements by a general 
agent in order to be evidence against 
agent’s principal must have been made 
in the course of the business intrusted 
to agent, and statements of such agent 
which, although relating to the busi- 
ness of the principal, were not made 
in the execution of the agency are not 
admissible-—Waggener v. Fidelity Un- 
Hn Trust Co., 21 A.2d 668, 127 N.J.L. 


§ 460 
Mass. In actions against corporate 
defendant and its salesman for injuries 


e owned and re 
tered in corporate defendant's — 


and driven by salesman, declarati 
made by salesman concerning happe 
ing of accident were not competent evi- — 
dence against corporate defendant and — 
were rightly limited to cases against — 
salesman. G.L.(Ter.Hd.) c. 231, § 85A. = 
—Morton v. Dobson, 30_N.H.2d 281. 
Va. Generally, in order to render 
admissions of corporate officers or 
agents admissible against the corpora- 
tion, they must have been made while 
officers or agents were acting for cor- 
poration and within scope or appar-.— 
ent scope of their authority, and they 
must have been made in the official 
capacity of the officers or agents and 
not in their capacity as individuals.— 
Griffith v. Electrolux Corporation, 11 
S.H.2d 644. 

See Edmonton vy. W. W. Sales Ltd. 
[1941] 3 ee Hee 


462 : 

N.D. Where testimony of corporate 
officers themselves showed that alleged 
representative was general agent of the 
corporation, testimony by others re- 
garding statements made by agent 
within scope of his authority was com- 
petent.—Bentley v. Oldetyme Distil- 
lers, 298 N.W. 417. 


§ 466 , 

Mo.App. In action for injuries sus- 
tained when automobile in which plain- 
tiff was riding was struck by taxicab, 
evidence as to conversation shortly 
after accident between attorney and 
manager of corporate operator of taxi- 
cabs, wherein manager stated name 
of owner of taxicab and that manager 
had received report of accident, was 
admissible, and exclusion thereof, on 
ground that person with whom conver- 
sation was had had not been identified, 
and that conversation was for purpose 
of compromising litigation, was error.— 
Madison y. Taxi Owners Ass’n, 148 S. 
W.2d 106. . 


67 ‘ 
D.C.Pa. Where it was proved by 
eredible testimony that the county 
commissioners of a Pennsylvania coun- 
ty at a regular meeting had authorized 
the filing of an answer by them in 
their official capacity in an equity suit, 
answer became county’s answer, and 
statements in answer could properly 
be introduced in a subsequent proceed- 
ing against the county _as admissions 
by the county. 16 P.S.Pa. §§ 23, 101, 
105.—Manley v. Northumberland Coun- | 
ty, 32 F.Supp. 775 


§ 468 

D.C.N.Y. In patent infringement ac- 
tion, declarations in file wrappers of 
a certain patent were not admissible 
as admissions against interest by pat- 
entee’s solicitor.—Mount Hope Finish- 
i Co. v. Seneca Textile Corporation, 
39 F.Supp. 994. 

On hearing of husband’s pe- 
tition for reduction of amount of 
monthly payments of alimony and sup- 
port, a conversation between wife and 
an attorney who gave the wife a check 
for the’ last maintenance payment and 
had a conversation pertaining to domes- 
tic difficulties with her husband, was 
not inadmissible on ground that there 
was. nothing to indicate an “‘agency” . 
between husband and the attorney, 
where husband had written to his 
daughter that he had turned over his 
personal affairs to the attorney who 
was ‘an attorney friend of mine of 
long standing” and that if his daugh- 
ter or her mother desired to communi- 
cate with the husband they should 
communicate with such  attorney.— 
Hoover v. Hoover, 30 N.B.2d 940, 307 
Ill.App. 590. 

Kan. In action for permanent total 
disability benefits under accident in- 
surance policy, admission by defend- 
ant’s attorney in court during previous 
suit for such benefits that defendant’s 
agent had denied defendant’s liability 
was binding on defendant, so as to 
render such denial available as waiver 
of proof of loss.—Hodgson vy. Mutual 
Ben. Health & Accident Ass’n, 112 P.2d 
121, 153 Kan. 611. 

Mo.App. If admissions made by at- a 


7") 


volitan Life Ins. Co., 147 S.W.2d 193. 
Before an attorney can speak for his 
client, there must be either express or 
implied authority, but an attorney em- 
ployed to present a claim may state 
to debtor what the claim is, and 
therefore, in so doing, make admis- 
sions as to its character, which would 
be proper evidence against client, if 
in a suit subsequently. brought the 
client presented an entirely different 
theory as basis of the claim.—Gibson 
v. Metropolitan Life Ins. Co., 147 S.W. 
2d 1938. 
_,Where attorney employed by benefi- 
ciary to present her claim on life policy 
to insurance company wrote letter to 
company which presented a theory of 
liability entirely different from theory 
presented by beneficiary in subsequent 
action on policy, letter was admissible 
on theory that it was an ‘‘admission” 
by beneficiary that no other basis for 
her claim existed except the theory set 
out in the letter.—Gibson v. Metro- 
politan Life Ins. Co., 147 S.W.2d 193. 
Tex.Civ.App. Testimony regarding 
statements made out of court which 
constitute operative facts of oral con- 
tract sued upon is not “hearsay’’.— 
McDonald v. McDonald, 143 S.W.2d 
142, error dismissed, judgment correct. 
§ 469 


Cal.App. In suit in equity by for- 
mer husband to annul adjudications 
of interlocutory and final judgments 
of divorcee confirming and adopting a 
property settlement agreement, a state- 
ment used by former wife’s counsel in 
an argumentative sense in presenting 
an appeal to the Supreme Court on 
appeal from trial court’s order in 
divorce action reducing monthly pay- 
ments under agreement could not be 
considered as “evidence” against the 
former wife—Marx vy. Ettlinger, 116 
P.2d 482. 


8 

N.Y.Sup. Where actual conspiracy 
between defendants is established, all 
conversations and writings by one or 
more of the conspirators in the course 
of the conspiracy and in furtherance 
of its purposes are admissible against 
all members of conspiracy, on ground 
that whatever is done or said by any 
one of the defendants in furtherance 
of the conspiracy is a part of the res 
geste.—Blaustein v. Pan American Pe- 
troleum & Transport Co., 21 N.Y.S.2d 
651, 174 Mise. 601. 


§ 472 

Tex.Civ.App. Acts or _ declaration 
made before the formation of a con- 
spiracy or after the object of a con- 
spiracy is accomplished are not ad- 
missible unless so closely connected 
with the accomplishment as to form 
a part of the res geste.—wWillard v. 
Whitaker, 153 S.W.2d 878. 

Where sheriff’s sale on foreclosure 
of deed of, trust lien was had and con- 
sideration paid and the deed of sheriff 
made and delivered to the purchaser 
and recorded on the same day and 
mortgagee sought to set aside the sale 
on the ground that sheriff and pur- 
chaser conspired to hold sale before 
arrival of mortgagee’s attorney so that 
bidding was stifled, testimony relative 
to eonversations, acts, or conduct of 
one of the alleged conspirators after 
the conspiracy was accomplished out 
of the presence of the other was not 
admissible-—Willard v. Whituker, 153 
S.W.2d 878. 

§ 479 


S.C. The admissions of one partner 
as to matters of fact are competent 
against all other partners—King v. 
Wesner, 16 8.H.2d ae 198 S.C. 49. 


N.Y.Sup. On liquidation of a mort- 
gage guaranty company, appraisals of 
value of mortgages and other securities 
entering into allowance of claims by 
holders of mortgage guaranties, which 
had been introduced in evidence in re- 
organization proceedings of mortgage 
guaranty company as an exhibit of 


§ 486 S 

Ohio App. A guardian could not 
bind the incompetent’s estate by admis- 
sion against interest after incompe- 
tent’s death, notwithstanding her sub- 
sequent appointment as administratrix 
of the incompetent’s estate—Sullivan 
v. Sullivan, 31 N.H.2d 165, 66 Ohio 
App. 315. 
A letter written by guardian of in- 
competent after incompetent’s death, 
but before guardian filed final account 
and was appointed administratrix, was 
inadmissible in action by her as ad- 
ministratrix on debt due incompetent, 
as respects admission against incom- 
petent’s interest, and exclusion of re- 
mainder of the letter after material 
part thereof was admitted was not er- 


ror.Sullivan vy. Sullivan, 31 N.B.2d 
165, 66 Ohio App. 315. 
Pa.Com.Pl. Where, after a man’s 


death, his step-children sue his execu- 
trix for the fair rental value of their 
property which he had occupied for ten 
years, and at trial the only and uncon- 
tradicted testimony offered on behalf 
of plaintiffs was that of the executrix, 
ealled as for cross-examination, who 
stated that the decedent had paid all 
the taxes and repairs and had kept the 
property in good condition; and plain- 
tiffs obtained rule to take off compul- 
sory non-suit. Held that the rule to 
take off compulsory non-suit will be 
discharged. The plaintiffs, attempting 
to prove their case by the sole and un- 
contradicted testimony of the executrix, 
are bound by it; 
decedent cannot be bound by admissions 
of the executrix except as to obliga- 
tions contracted by her in pursuance of 
her powers.—Bilaitis v. Nevereski, 42 
Lack.Jur. 138. 


483 
C.C.A.Ga. In action on life policies 
providing for double indemnity for 
accidental death not resulting from 


physical or mental infirmity, or ill- 
ness or disease, insured’s opinion that 
he must have fainted and fallen was 
not binding on plaintiffs—New York 
Life Ins. Co. v. Hatcher, 115 F.2d 62. 
Neb. Where proof of death given to 
fraternal benefit society, signed by 
beneficiary, contained statement au- 
thorizing physicians and hospitals to 
make statements concerning decedent’s 
condition, there was a definite ‘waiv- 
er” of the introduction of such evi- 
dence in action on policy, which in 
connection with waiver of privilege 
by insured, attached to his applica- 
tion, rendered insured’s statements to 
physician relative to his condition ad- 
missible though not made in_ benefi- 
ciary’s presence. Comp.St.1929, § 20- 
1206.—Willis v. Order of Railroad 
Telegraphers, 296 N-W. 443. 
§ 491 , 
Cal.App. For a statement to be used 
against party as admission, there must 
be at least prima facie proof that it 
was made by him or some _ person 
whose statements may legally affect 
him.—Lewis v. Western ‘Truck Line, 
112 P.2d 747. 


For written admission to be used as 
evidence against party, there must be 
some proof of authenticity of writing. 
—Lewis v. Western Truck Line, 112 
P.2d 747. 

Preliminary proof of authenticity of 
party’s alleged answers to questions 
in writing is dispensable predicate to 
introduction of writing in evidence as 
statement against his interest. Code 
Civ.Proc. § 2052,—Lewis vy. Western 
Truck Line, 112 F.2d 747. 

Where defendants’ offer of proof of 
certain answers, appearing in plain- 
tiffs’ depositions before their correction 
thereof, did not show whether defend- 
ants could have established that such 
answers were given before correction 
or whether correction was due to error 
of reporter taking depositions and did 
not set forth original depositions or 


i 
refer 


and the estate of a. 


Pavia | fa bP tee se 
to specific questions p’ 
and answers thereto, with i 
exceptions, defendants failed 
proper foundation for admissi: 
original answers in evidence. Code 
Proc. § 2052.—Lewis v. Western T. 
Line, 112 P.2d 747. ‘ 
Where defendants made no attemp 


after written statements signed by him 
and another plaintiff were received 
evidence for impeachment purp _ 
proper foundation was not laid for ad- 
mission in evidence of such origin: 
answers either for impeachment 
poses or as admissions or declarations 
against interest. Code Civ.Proc. §§ 2052, 
2055.—Lewis v. Western Truck Lin 
112 P.2d 747. ay) 
_lowa. To render evidence of admis- — 
sions against interest of party to s 
competent, it is not necessary to lay 
foundation for impeachment.—Noble 1 
United Ben. Life Ins. Co., 297 N.W. 
881, 230 Iowa 471. y 
Neb. A written statement signed 
a party to an action, if it is ag 
his own interest and tends to establis 
or disprove a material fact, is compe 
tent in evidence when proper found: 
tion has been laid.—Gorman v. Brat 
298 N.W. 691. : ; 
§ 494 aes 
Mo.App. In action for injuries — 
tained when automobile in which plai 
tiff was riding was struck by taxicab, — 
evidence as to conversation shortly 
after accident between attorney an 
manager of corporate operator of ta: 
cabs, wherein manager stated name 
owner of taxicab and that manager had 
received report of accident, was ad- 
missible, and exclusion thereof, — 
ground that person with whom co 
versation was had had not been identi- 
fied, and that conversation was fo 
purpose of compromising litigation, — 
was error.—Madison v. ‘Taxi Owners 
Ass’n, 148 S.W.2d 106. Te 
Tenn.App. Admissions may 
proved by any person who heard the 
Baie ae vy. Baldwin, 148 S.W. 


. 


§ 499 is 
Pa.Super. ‘Where cause of death se 
out in death certificate signed 


duced by insurer as part of the proofs — 
of death, it was open to explanation 
contradiction by  beneficiary.— 
Hanrahan v. John Hancock Mut. Life 
Ins. Co., 18 A.2d 512. ei 
Tex.Civ.App. Generally, an admis- — 
sion when introduced by opposing par- 
ty may be denied or explained by the 
party against whom it is introduced.— 
Armstrong v. Marshall, 146 S.W.2d 250, 
error dismissed, poo ota correct. 
b* 


7 

we, 
Mb 

Ry 


Cal.App. An owner of a 8-story — 
building which had leased second and ie 
third floors to lessee as an apartment | 
house, by claiming that, aside from 
provisions of lease, owner had extended ~ 
privilege of use of roof for limited 
purposes to lessee, admitted the res- 
ervation of control in owner over roof, — 
as respects owner’s liability for injuries 
sustained by an invitee of a tenant ~ 
in falling through skylight while as- 
sisting in gathering laundry from 
clothes line which was on roof of build- | 
ing for use of tenants.—Reiman vy, — 
Moore, 108 P.2d 452. Jeeta 

N.H. In action for injuries and 
death resulting from a collision be- 
tween an automobile and a truck at 
night, testimony that immediately 
after accident truck driver said to own- 
er of automobile, “I am_so sorry. The 
lights blinded me and I couldn’t see”, : 

” 


> 


was not an acknowledgment on truck 
driver’s part that accident occurred on 
truck driver’s left side of road but was 
merely an expression of regret coupled 
with an implieation that he might 


ae Winavetacted differently if sight had not 
- -been affected by lights of oncoming 
as3 promo be-avgue v. Nelson, 18 A. 


2. 

3 Ohio App. Statement, signed by de- 
fendant truck owner, admitting that 
at time of accident truck driver was in 
 defendant’s employ, but not that driv- 
er was acting within scope of his em- 
ployment, did not prove agency so as 
to render truck owner liable for al- 
legedly negligent act of truck driver. 
-—Lombardi y. Silver, 32 N.H.2d 558. 
| Wis. Where employers, in reporting 
injury to automobile salesman. to In- 
dustrial Commission, stated that in- 
ry was received in course of sales- 
an’s employment, such statement did 
not constitute an “admission” that the 
salesman was engaged, at time of acci- 
dent in which salesman’s guest was 
fatally injured, in trying to sell the 
guest an automobile, which was only 
way in which salesman could have 
been so engaged as to impose liabilit 
upon employer and its i fo 
*‘guest’s death. St.1939, § 331.03.— 
_ Hanson v. See Ore ison, 294 N.W. 817. 

eT 1 


a 
.C.La. In action on provision of 
_ policy for double indemnity in 
ase of accidental death, where proof 
f death submitted by beneficiary con- 
ained representation of death by sui- 
e, beneficiary had burden of af- 
matively establishing that the repre- 
entation was erroneous and was made 
inder a misapprehension of fact or in 
ignorance of matters subsequently as- 
: _ certained.—Gordon v. Mutual Life Ins, 
; of New York, 37 F.Supp. 873. 
Admissions are divided into two 


it 


& ‘lasses designated as quasi admis- 
; ns and judicial admissions, and 


quasi admission” is an act or utter- 
nee, usually extrajudicial, which cre- 
Ss an inconsistency with and dis- 
credits to a greater or lesser degree, 
resent claim or other evidence of per- 
creating the inconsistency, and per- 
son who enacted or uttered it may nev- 
ertheless disprove its correctness by 
introduction of other evidence.—Suth- 
ta He Davis, 151 S.W.2d 1021, 286 
vi Admissions fatal to his cause given 
in testimony of a party to action on 
trial should be viewed in light of all 
ditions and circumstances proven 
ease, and unless all such circum- 
tances and conditions give rise to 
bability of error in party’s own 
testimony, he should not -be permitted 
to avert consequences of his testimony 
, introduction of, or reliance on, oth- 
evidence.—Sutherland v. Davis, 151 
S.W.2d 1021, 286 Ky. 743. 
_ Under circumstances, testimony of 
automobile guest suing host for inju- 
ries, that host was intoxicated at time 
of accigent was a “judicial admission”, 
which barred guest from disputing it 
either by host’s testimony or by argu- 
ment of guest’s counsel, and required 


land y. Davis, 151 S.W.2d 1021, 286 


Ky. 743. : 
~Rex.Civ.App. Where life policy pro- 
vided that if insured should within one 
year of the date of reinstatement after 
lapse of policy die of heart disease or 
a complication thereof, then insurer 
would be liable for only one-fourth of 
face of policy and insured died with- 
in a year after reinstatement of policy 
statements in death certificate and proot 
_ of loss that insured’s death resulted 
_ from heart disease were not conclusive 
but were subject to explanation, and 
-— raised only an issue of fact which was 
; Aw presumably determined: against the in- 
_-_—s- surer, where trial court rendered judg- 
¥, _- ment for the beneficiary but failed to 
make findings of fact.—Blue Bonnet 
w, _ Life Ins. Co. v. Reynolds, 150 S.W.2d 
+372, error refused. 

__ Wa. In vendor’s action against ven- 
dee for breach of executory contract 
to purchase house, where vendee wrote 
letter to realty agent describing the 
¥. owerty. as the property formerly be- 
A onging to vendor and authorizing re- 
sale and reserving for himself a share 
in proceeds of resale, oral testimony 
of vendee as to his motive for writing 
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such letter, in conflict with « 
language of letter, was properly ex 
cluded.—Barr v. MacGlothlin, 11 


2d 617. 
" § 502 


C.C.A.Mich. Admissions are compe- 
tent, not as testimony, but because they 
are inconsistent with the position taken 
by the party who made them, and ad- 
missions bind only the party by whom 
made or to whom attributable—Buhl 
v. Kavanagh, 118 F.2d 315. 

One who was not a party to an es- 
tate tax return was not bound by state- 
ments therein contained, which were 
hearsay as to such person.—Buhl v. 
Kavanagh, 118 F.2d 315. 

D.C.La. Where life policy contained 
provision for double indemnity in case 
of accidental death of insured, repre- 
sentation of death by suicide which 
formed part of proof of death sub- 
mitted by beneficiary to insurer was 
an “admission against interest’ and 
made out a “prima facie case’ of sui- 
cide by which beneficiary remained ef- 
fectively bound throughout trial of ac- 
tion to recover double indemnity, where 
the beneficiary failed to discharge bur- 
den resting upon her to affirmatively 
establish that the representation was 
erroneous and was made under mis- 
apprehension of fact or in ignorance of 
matter subsequently ascertained.—Gor- 


don v. Mutual Life Ins. Co. of New 
York, 37 F.Supp. 873. 
Ala. Where, in connection with claim 


for sick benefits under health policy ex- 
cluding liability for loss sustained 
while suffering from insanity or mental 
infirmity, insured sent in sworn report 
of his physician disclosing that insured 
had been treated for schizophremia, the 
statements in the proof of loss submit- 
ted by insured as basis for his claim 


-were to be taken as “prima facie” true 


as against him, and unless avoided by 
competent evidence were conclusive on 
the issue of mental infirmity.—Gra- 
bove v. Mutual Ben, Health & Accident 
Ass’n, 1 So.2d , 

Ind.App. Employee’s statement to 
doctor that employee had had an at- 
tack of ‘flu’, without medical or scien- 
tific proof, would not constitute an ‘‘ad- 
mission” of any probative value in de- 
termining whether bronchiectasis arose 
out of and in course of employment or 
resulted from flu. Acts 1937, ec. 
Hirst v. Chevrolet Muncie Division of 
conga Motors Corporation, 33 N.H.2d 
T%3. ; 

Ky. If an account showing original 
transaction, recovery on which is bar- 
red by limitations, is presented to a 
debtor and he acknowledges the cor- 
rectness of the account, such acknowl- 
edgment constitutes substantive evi- 
dence proving the original transaction. 
—Martin v. Taylor’s Ex’x, 147 §$.W.2d 
70, 285 Ky. 128. 


Mass. In action on note against 
maker and indorser, evidence that in- 
dorser conveyed all of his realty to his 
son without consideration, and incor- 
porated his contracting business, with 
such son who paid nothing as owner 
of all hut two shares of stock, a few 
days before action was begun, was 
insufficient, standing alone, to warrant 
verdict against indorser, though tend- 
ing to show his consciousness of lia- 
bility.—Credit Service Corporation vy. 
Barker, 33 N.H.2d 293, 308 Mass. 476. 

Mo. Admissions by attorneys must 
be accepted as true, but credibility and 
weight of'other statements are for jury, 
—Wild vy. Pitcairn, 149 S.W.2d 800. 

N.Y. Admissions in proofs of claim 
against insurance companies are not 
necessarily binding on those presenting 
proofs.—Howell v. John Hancock Mut. 
Life Ins. Co. of Boston, Mass., 36 N.B. 
2d 102, 286 N.Y. 179, affirming 24 N. 
Y.S.2d 348, 260 App.Div. 1042, appeal 
Tyke 25 N.Y.S.2d 1002, 261 App.Div. 


Pa.Com.Pl. Proofs of death are ad- 
missible in behalf of the defendant and 
against the plaintiff as admissions, but 
are open to explanation, correction, and 
even contradiction.—Drogalis v. Metro- 
politan Life Ins. Co., 8 Sch.Reg. 120. 

Where admissions contained in the 
proofs of death are not explained, cor- 


8 Sch.Reg. 120. | 
Pa.Orph. 
of the decedent may be proved by oral 
evidence of declarations or admissions, 
if they are so clear, positive, and spe- 
cific as to establish the validity of the 
Ce ah re King’s Hstate, 27 North. 
PAINS | 
Tex.Civ.App. Testiniony of a party 
and admissions made by him must be 
construed as binding upon him and 
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not merely as raising issues of fact, — 


and weight of testimony given by a 
party is determined by different rule 
from that applied in determining 
weight to be given testimony of other 
witnesses.—Kimmell v. Tipton, 142 S. 
W.2d 421. / 3 

Tex.Civ.App. Where life policy pro- 
vided that if insured should within one 
year of the date of reinstatement after 
lapse of policy die of heart disease or 
a complication thereof, 


face of policy and insured died within 
a year after reinstatement of policy, 
statements in death certificate and proof 
of loss that insured’s death resulted 
from heart disease were not conclusive 
but were subject to explanation, and 
raised only an issue of fact which was 
presumably determined against the in- 
surer, where trial court rendered judg- 
ment for the beneficiary but failed to 
make findings of fact.—Blue Bonnet 


Life Ins. Co. v. Reynolds, 150 S.W.2d — 


372, error refused. 

Tex.Civ.-App. Where insurer denied 
liability on health and accident policy 
on ground that policy had lapsed for 
nonpayment of quarterly premium and 
produced application for reinstatement 
signed by insured, wherein it was stat- 
ed that policy had lapsed, application 
sustaining insurer’s defense was bind- 
ing on insured until explained or its 
effect nullified by competent evidence. 
—Commonwealth Casualty & Ins. 
v. Stephens, 150 S.W.2d 424. 


§ 503 - 

Mo.App. Statements of physician in 
proofs of death furnished insurer by 
beneficiary of life policy were conclu- 
sive on beneficiary unless contradicted 
or explained.—Chapman y. National 
tee & Accident Ins. Co., 144 S.W.2d 
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Ariz. Where employee was benefici- 
ary under accident policy, premiums 
on which were paid by employer and 


employee in consideration of payment | 


of benefits and medical expenses re- 
leased employer and insurer from lia- 
bility for all injuries resulting from a 
compensable accident and thereafter se- 
cured an award of compensation which 
was recorded and execution issued 
thereon, allegations in a prior action 
that compensation award had been paid 
while the benefits due under the ac- 
cident policy were unsatisfied, which 
allegations were result of misunder- 
standing, were not binding upon the 
employee so as to preclude recovery 
of compensation where it was appar- 


ent that the compensation award was- 


a valid subsisting unpaid judgment of 
the superior court. Code 1939, 56- 
932, 56-947.—Alabam Freight Lines y. 
Chateau, 114 P.2d 233. 

Ga.App. In bail trover proceeding 
for automobile, a concession by de- 
fendant that she had executed a bill 
of sale for the automobile to intervener 
to secure an indebtedness was an ‘“‘ad- 
mission in  judicio” by defendant 
against her title to the automobile, and 
a finding against her claim to the auto- 
mobile was demanded.—McDay  v: 
‘Long, 11 S.H.2d 395. 

Il.App. In suit against testamentary 
trustee for amount of losses resulting 
from defendant’s failure to sell corpo- 
ration stock held in trust, verified bill, 
previously filed by trustee, to determine 
whether complainant had power under 
will to sell stock, was admissible in 
evidence, but allegations thereof were 
not conclusive on trustee, as weight 


then insurer. 
would be liable for only one-fourth of 


Cour 


be Vries ha Ae, 


i 


“elunive « in that We removes proposition 


& Trust Co., 29 NH. 
Hees ae doe ba is con- 


in question from field of disputed issue, 
and may be defined to be a formal act 
done in course of judicial proceedings 
which waives or dispenses with necessi- 
ty of producing evidence by opponent 
and bars party himself from disput- 
ing it, and as natural consequence, al- 
lows judge to, direct jury to accept 
admission as conclusive of disputed 
fact.—Sutherland v. Davis, 151 8.W.2d 
1021, 286 Ky. 743. 


Ky. In action for injuries to au- 
tomobile guest, involving questions 
whether host was intoxicated and 
whether guest knew or should ‘have 


known of such fact, admissions made 
by guest in her. testimony precluded 
recovery against host unless guest was 
entitled to rely on other testimony in 
direct contradiction of her own.— 
Sutherland v. Davis, 151 S.W.2d 1021, 
286 Ky. 743 

Under circumstances, testimony of 
automobile guest suing host for in- 
juries, that host was intoxicated at 
time of accident was a “judicial ad- 
mission’’, which barred guest from dis- 
puting it either by host’s testimony or 
by argument of guest’s counsel, and 
required trial judge to direct jury to 
accept it as conclusive of disputed is- 
sue.—Sutherland v. Davis, 151 S.W.2d 
1021, 286 Ky. 743. 

La. Where plaintiffs who claimed 
land by inheritance were defeated be- 
cause they had failed to accept succes- 
sion of ancestor within 30 years, al- 
legation in answer that ancestor had 
assigned claim to the one through 
whom defendants claimed did not cre- 
ate an “‘estoppel’ because allegation 
was not necessary to the defense, but 
allegation was nevertheless a “judicial 
declaration” which, when the same de- 
fendants in a subsequent suit against 
them denied such an assignment, car- 
ried some weight as evidence of the 
truth of the allegation. Rev.Civ.Code, 
arts. 1030, 2291.—Little v. Barbe, 198 
So. 368, 195 La. 1071. 

La. A tutor was not precluded from 
charging a debt to minors, or to their 
mother’s estate, by tutor’s judicial ad- 
mission, in petition to have himself 
and minors placed in possession of 
property in which minors had inherit- 
ed their mother’s interest, that the 
mother’s succession owed no. debts, 
since confession could be revoked if it 
Was proved to have been made through 
an error of fact. Rev.Civ.Code, art. 
2291.—Succession of Fontano, 200 So. 
142, 196 La. 775 

Tutorship: Evidence held to show 
that a debt which formed part of basis 
for mortgage included in tutor’s ac- 
count of administration of community 
property in which tutor’s minor chil- 
dren inherited their mother’s interest 
was a community debt, and hence 
tutor was not precluded from charging 
debt to minors or their mother’s es- 
tate notwithstanding that in tutor’s 
petition to have himself and minors 
placed in possession of property tutor 
made a judicial confession that moth- 
er’s succession owed no debts. Rev.Civ. 
Code, art. 2291.—Sueccession of Fontano, 
200 So. 142, 196 La. 5. 

La. A judicial admission must not 
be divided against the litigant who 
makes it but must be taken for all that 
is said in the admission. Rev.Civ.Code, 
art, 2291; Code Prac. art. 356.—Das- 
pit v. Sinclair Refining Co., 3 So.2d 
PO MO CE 

La. Where special assistant attor- 
ney general who represented state in 
suit wherein the state recovered judg- 
ment against delinquent tax debtor 
for taxes and ten per cent attorney’s 
fee instituted suit to enjoin tax debtor 
from paying the ten per, cent attor- 
ney’s fee to collector of revenue and 
to compel tax debtor to pay the fee to 
the attorney, answer of another special 
assistant attorney general who alleged- 
ly also represented the state to rule to 
show cause why preliminary injunc- 
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es 


ion. Showa not be g 


torney’s fee, did not constitute a “ju- 
dicial admission” that he was not en- 
titled to share in the attorney’s fee. 
Act No. 6 of 1928, Ex.Sess. § 8; Act 
No. 15 of 1934, ist Ex, Sess. §§ 14, 15; 
Act No. 87 of 1936, §§-4, 6; Rev.Civ. 
Code, art. 2291; Code Prac. art. 356.— 
Daspit yv. Sinclair Refining Co., 3 So. 
2d 259, 198 La. 9: 

Mo. App. Testimony given by a par- 
ty ina deposition prior to trial is a 
“judicial admission” which is, unless 
avoided by explanation, prima facie 
binding and _ conclusive—Hanser  v. 
Lerner, 153 S.W.2d 806. 

N.C. In action for partition of realty, 
defendant’s admissions in her answer 
which were introduced in evidence by 
plaintiff, that the mother of plaintiff 
and defendant died seized and pos- 
sessed of realty, that the mother also 
had a son who predeceased her, leaving 
one child, that after the mother’s death, 
plaintiff, defendant and the mother’s 
husband, executed and delivered to the 
son’s child a quitclaim deed for the re- 
alty, and that the child died intestate, 
without issue, seized and possessed of 
the realty, were sufficient to make out 
a prima facie case of joint ownership 
authorizing partition, where allegation 
that plaintiff was born out of wedlock 
was not sustained by evidence.—Davis 
v. Crump, 14 §.H.2d 666, 219 N.C. 625. 

Tenn. An allegation under oath in 
probate court proceedings that peti- 
tioners were the owners of paid-up 
shares of stock of a building and loan 
association was a “conclusion of law” 
not binding on the petitioners in sub- 
sequent proceedings involving owner- 
ship of shares and rights to recover 
their value.—State ex rel. McCormack 
v. American Building & Loan Ass’n, 
150 S.W.2d 1048, 177 Tenn. 385. 

Tex. Where a litigant admits posi- 
tive facts which if true would defeat 
his right to recover, and such admis- 
sions are not subsequently modified by 
litigant so as to show that he was mis- 
taken, although testifying in good faith, 


litigant is conclusively bound by such 


admissions and cannot successfully 
complain if court directs a verdict 
against him —Stanolind Oil & Gas Co. 
v. State, 145 S.W.2d 569, modifying 
ce S.W.2d 767, reversing 114 S.W.2d 


Tex. An admission in abandoned 
pleading ceases to be binding on plead- 
er in such sense as to prevent him 
from disproving facts alleged therein, 
but such pleading remains a statement 
seriously made and can be introduced 
in evidence as an admission.—Kirk y. 
Head, 152 S.W.2d 726, affirming 132 S. 
W.2d 125. 

In suit between joint owners of de- 
cedent’s estate for partition of lands 
thereof, where plaintiff’s original peti- 
tion contained all necessary allegations 
to invoke district court’s jurisdiction, 
defendant’s answer agreed in effect to 
such allegations, plaintiff then aban- 
doned petition and filed pleading con- 
taining no allegations of jurisdictional 
facts, but offered no evidence on such 
question, and abandoned pleading was 
offered in evidence, allegations of plead- 
ings constituted sufficient evidence to 
show such court’s jurisdiction to try 
case during four-year administration 
period fixed by probate statutes. Rev. 
St.1925, arts. 6082, 6083, 6086.—Kirk 
v. Head, 152 S.W.2d 726, ‘affirming 132 
S.W.2d 125. 


Tex.Civ.App. Garnishee who pleaded 
under oath that compensation which he 
had agreed to pay his attorney for fil- 
ing his answer was $50 was not con- 
cluded by his pleadings as “judicial ad- 
missions” nor was he “estopped” by 
them from recovering more than $50, 
where garnishee in his amended plead- 
ing, filed after his sworn statutory an- 
swer asking to be discharged had been 
contested by judgment creditor, al- 
leged that $50 was inadequate and that 
reasonable attorney’s fees had become 
Beer ae eeed v. Dearing, 151 S.W.2d 


nted, that none 
of the special assistant attorneys gen- 
eral was entitled to the ten per cent at- 


small undivided interest in 1 


oe “Wash, “Where plaintiff who 


to improve the land by construct 
home thereon for comfort and co 
ence of cotenants if her uncle 


convey to plaintiff the tract on awit es 
improvements would be made, and the 
improvements were made by plain 
and the uncle conveyed the land 
plaintiff and her brother, and subs 
quently plaintiff brought ‘partition 
tion, plaintiff who testified in gener 
way that the property, belonged to 


plaintiff to receive benefit of the — tip 
provements which she had placed on th 
land.—Bishop v. Lynch, 111 P.2d 99 

Wyo. Fact that petition filed in an 
action of forcible entry and detainer — 
brought by Federal Land Bank against 
tenant stated that the lease agreem 
contained an ontion to purchase did not — 
establish execution of the option agré 
ment by the land bank, where 
attorney who brought the actio: 


ment concerning the option.—HBlli 
opie Land Bank of Omaha, 113 


inclu 
interest, ee 
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Cal.App. All admissions, 
admissions against 


which made.—In re Watkins’ 
104 P.2d 389, subsequent opinio 
P.2d 417. : 
Statements attributed to 


carefully, and, if they are unsuppor 
by other evidence, they may be g 
little or no credit.—New Oris uy 
co v. Riley, 16 A.2d 772. 

Il. 


what dead men have said, and such 
dence will be carefully ‘scrutinized 
well as considered with all other 
dence in the case.—Keshner v. Kesh 
33 N.E.2d 877, 376 Dll. 354, reversi 
In re Keshner’s Hstate, 26 NB. 2d Be 
304 Ill.App. 640. 


ae 


employees for brokerage or profits 
handling corporation’s food produce 
testimony that two employees admit 
their wrongdoing to corporation’s 


tion, and that third employee 
resent, but offered no denial Or) 
ections when admissions were 
and restitution was discussed, made 
“prima facie case.’—Battle Creek Foo 
Co. v.. Kirkland, 299 N.W. 167, 29) 
Mich. 515. ? 
N.Y.Sup. On liquidation of a. moi 
gage guaranty company, appraisal 
value of mortgages and other securities 
entering into allowance of claims 
holders of mortgage guaranties, whi 
had been introduced in evidence in iat 
organization proceedings of mortgag 
guaranty company as an exhibit 
holders, were not entitled to conside 


appraisers, where no party on the ref- 
erence stood on such appraisals, and 
no party produced an expert who ma 
the appraisals as a witness. Ins 
ance Law, § 425, subd. 5.—In re N Uy 
York Title & Mortgage Co. (Series, ioe “ 
K) 2d NeYeS:2d957be 

Ohio App. A motorist, whose admis- 
sions revealed that he could have seen TER 
parked truck in time to stop within | 
assured clear distance ahead if his au-- 
tomobile had been equipped with prop- — 
er headlights, was guilty of “negligence © 
per se’ contributing to cause collision 
with truck and barring recovery of 
damages, in absence of evidence that 
motorist was confused by lights of 
approaching automobile or that it sud- 
denly and Unextere swerved into 
motorist’s path, particularly where mo- = 
torist’s evidence of how accident hap- 
pened was contradicted by the physi- 


eal facts. Gen.Code, §§ 6310-1 peace i 
us uea elas v. Bllenberger, 34 { 
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ors, made in trust deed executed in 
Favor of the Home Owners’ Loan Cor- 
- poration, concerning validity of in- 
_debtedness refunded by the corpora- 
_tion, and lien securing such indebted- 
negs, were of such probative force as 
the court might determine they were 
entitled to receive in action on_ the 
note and for foreclosure of trust deed, 
and if burden rested on corporation 
to show lien involved was valid lien 
on homestead, admissions justified find- 
ing that lien was valid and subsisting 
against the land. Vernon’s Ann.Ciy.St. 
arts. 3832, 3839;  Vernon’s Ann.St. 
Const. art. 16, §§ 50, 51; Home Own- 
ers’ Loan Act of 1933, 12 U.S.C.A. § 
1461 et seq.—Roberson vy. Home Own- 
ers’ Loan Corporation, 147 S.W.2d 949. 
_ Error dismissed, gpd ent correct. 

1 


Mo. Where, prior to a second trial, 
a deposition was obtained from a wit- 
ness who testified in first trial, in which 
deposition witness stated his inability 
to remember details of the accident but 
that his testimony given on the point 
at first trial would be correct, parts of 
the transcript of the testimony given 
_ by such witness on first trial were not 
admissible in second trial to fill in gaps 
in the deposition due to witness’ faulty 
memory. Mo.St.Ann. § 1780, p. 4037.— 
-. Turner v. Missouri-Kansas-Texas R. 
Co., 142 S.W.2d 455, 129 A.L.R. 829. 
Fact that a witness, present in per- 


rt 


Gear 
(ike 


el . Mis- 
_ souri-Kansas-‘Texas R. Co., 142 S.W.2d 
| 455, 129 A.L.R. 829. 
Where defendant, prior to second 
ge took deposition of witness for 
e plaintiff who testified at first trial, 
and plaintiff on second trial adopted 
the deposition, transcript of witness’ 
testimony on first trial was admissible 
on matters not covered by the deposi- 
t Mo.St.Ann. §§ 1714, 1780, pp. 
3988, 4037.—Turner v. Missouri-Kan- 
sas-Texas R. Co., 142 S.W.2d 455, 129 
»  ALL.R. 829. 
 -“NWJ.Dept.Labor. Where trial has 
been had and witnesses testified and 
opportunity for cross-examination was 
afforded the parties, after which wit- 
synesses have deceased, deceased wit- 
nesses’ testimony is admissible in sub- 
sequent proceedings involving the same 
_ parties and subject matter—Lieberman 
vy. Warman, 20 A.2d 604, 19 N.J.Misc. 
MLL T i=" 
. the 


” 
’ 


> 


stantially the same issues may be re- 
roduced, if there was opportunity for 
P _ eross-examination, where it is shown 
that the witness is dead, that he has 
_. become insane, is physically unable 
to testify, or is beyond the jurisdiction 
of the court, or that his whereabouts 
are unknown and that diligent search 
has been made to ascertain where he 
is, or that he has been kept away 
from the trial by the adverse party. 
—Lone Star Gas:Co. v. State, 153 S. 


-»-W.2d 681, modifying, State v. Lone 
“Star Gas Co., 129 S.W.2d 1164, 
 ex.Civ.App. The admissibility of 


testimony given in previous trial de- 
pends on identity of subject matter 
and issues, practical or representative 
identity of parties, and opportunity 
to cross-examine witnesses in former 
trial on same issue as that on which 
evidence is offered on second trial.— 
- Security Realty & Development Co. v. 


 Buneh, 143 S.W.2d 687, error dis- 
missed, judgment correct. 

om § 511 

’ Ark. In proceeding to recover 


amount of note from deceased maker’s 
estate, probate court properly admitted 
-maker’s testimony on issue whether 
note was his obligation at hearing be- 
fore federal conciliation commissioner 
in bankruptcy proceeding wherein 
Pye intervened. Bankr.Act § 75, 11 
; S.C.A. 5 208.—George v. Davie, 145 
S.W.2d 729. 


- ‘Tex.Civ.App. Admissions of mortga-— 


N.J.Sup. Where testimony 
ness was not offered at new : 
identical action, exclusion of transcript 
of witness’ evidence in another proceed- 
ing was proper under the statute. NJ. 
S.A. 2:97-15.—Wirst Nat. Bank of 
Toms River y. Levy, 16 A.2d 555, 
125 NJ.L. 458. ‘ i 

Pa.Com.Pl. Testimony given in crim- 
inal proceeding, not admissible in a 
subsequent civil suit between the party 
instituting civil suit and another as de- 
fendant though both involve use of 
automobiles.—Kwiecinski v. Melovitz, 
34 Luz.L.Reg-Rep. 368. =i 

Evidence of a former conviction for 
reckless driving will not be received 
in subsequent civil suit in which the 
former defendant is plaintiff.—Kwiecin- 
ski v. Melovitz, 34 Luz.L.Reg.Rep. 368. 

Wis. Testimony taken in county 
court in support of claim against es- 
tate for board of deceased was admis- 
sible in subsequent action by claim- 
ant against widow, individually and 
as administratrix, to set aside alleged 
fraudulent conveyance by decedent, 
where witness had died since proceed- 
ings in county court. St.1939, § 325.31. 
—Zimdars v. Zimdars, 295 N.W. 675, 
236 Wis. 484. 

§ 513 


N.Y.App.Div. Defendants were not 
bound by statements of affiants or tes- 
timony of witnesses in prior proceed- 
ings to which they were not parties.— 
Jos. Riedel Glass Works v. Indemnity 
roe Co. of North America, 25 N.Y.S.2d 
Tex.Civ.App. A _ wife, joining her 
husband in suit for partition of land 
claimed as her separate property, held 
to bear such relation to prior suit, 
wherein defendants’ predecessor in title 
recovered land from husband, as to 
make testimony of witnesses in such 
suit on issues of adverse possession 
and nondelivery of deed to one through 
whom wife claimed title admissible 
against her on trial of partition suit.— 
Security Realty & Development Co. v. 
Bunch, 143 §.W.2d 687, error dis- 
missed, judgment correct. 


§ 517 

Ky. A party moving that absent 
witnesses’ testimony on previous trial 
of same case be read as their evidence 
on retrial must make _ substantially 
same disclosures and representations as 
are required to obtain continuance of 
trial because of witnesses’ absence. Ky. 
St. 4643.—Nowak v. Joseph, 142 S. 
W.2d 970, 283 Ky. 735. 

An affidavit, reciting that two wit- 
nesses were absent from state and that 
affant was informed that one of them 
was in certain state and the other in 
third state, but did not know either’s 
address, was insufficient to authorize 
reading of their testimony on previous 
trial of same case as their evidence on 
retrial. Ky.St. § 4643.—Nowak v. Jo- 
seph, 142 S.W.2d 970, 283 Ky. 735. 

Mo. In action for injuries received 
when plaintiff, while crossing street, 
was struck by automobile which was 
being driven by defendant’s chauffeur, 
where case was tried three times a 
sufficient showing was made under 
statute to authorize admitting in evi- 
dence at third trial testimony of chauf- 
feur, who was not present at third 
trial, by reading chauffeur’s testimony 
from deposition taken by plaintiff 
prior to first trial and from bill of 
exceptions and abstract of record of 
first trial. Mo.St.Ann. § 1714, 1780, 
pp. 3988, 4037.—Collins v. Leahy, 146 
S.W.2d 609. 

Tex.Civ.App. Proof that certain man 
was physically and mentally unable to 
testify and that two other men were 
dead constituted sufficient predicate 
for admission of testimony given by 
them in another suit.—Security Realty 
& Development Co. v. Bunch, 143 S.W. 
2d eee error dismissed, judgment cor- 
rect. 

Wyo. In action to quiet title in- 
volving boundary line dispute, exclu- 
sion of certified transcript of testi- 
mony of civil engineer given on former 
trial of case about 10 years previously, 
and offered for purpose of showing 
that a certain survey was incorrect, 
was not an abuse of discretion, not- 


trial of. 


sided a county of ate 0 
than the county in which case 
tried and notwithstanding statute t ab 
witness cannot be compelled to go ou! 


of county where he resides to testify — 


on trial of civil action and statute 
making transcript prima facie evidence 
of what witness testified to in former 
trial, since witness might have been 
persuaded to come to place of trial 
and testify or his deposition might 
have been taken. Rey.St.1931, 31-241, 
89-1713.—See Ben Realty Co. v. Goth- 
berg, 109 P.2d 455. ‘ 

See Richey v. Richey and Parnitzky 
[1941] 3 Dom.L.R. 304. 

§ 518 ae 

Ark. Testimony given by party liti- 
gant at former trial is ordinarily hear- 
say, but, where witness’ death inter- 
vened, necessity makes former record 
best evidence.—George v. Davie, 145 S. 
W.2d 729. 

Wis. Testimony taken in county 
court in support of claim against es- 
tate for board of deceased was admis- 
sible in subsequent action by claim- 
ant against widow, individually and 
as administratrix, to set aside alleged 
fraudulent conveyance by decedent, 
where witness had died since proceed- 
ings in county court. St.193%, § 325.31. 
—Zimdars v. Zimdars, 295 N.W. 675, 
236 Wis., 484. 
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N.Y.Sup. Oral evidence as to the 
testimony of a witness at a former 
trial, made by one who heard the tes- 
timony, is admissible, and stenograph- 
er’s minutes are not “‘best evidence” in 
the sense that all other evidence is 
“secondary’.—Harmon vy. Matthews, 27 
N.Y.S.2d 656. ae 


§ 

C.C.A.Mich. The ‘res gestae’ rule 
justifies admission of hearsay testimony 
on ground that spontaneity and unre- 
flecting character of extra judicial 
statements are sufficient safeguard of 
trustworthiness.—Fort Street Union 
Depot Co. v. Hillen, 119 F.2d 307. 

Much must be left to sound discre- 
tion of trial judge in rulings on admis- 
sibility of hearsay testimony under the 
res gestae rule—Fort Street Union De- 
pot Co. v. Hillen, 119 F.2d 307. 

Every case involving admissibility of 
hearsay testimony under the res gestae 
rule must depend on its particular 
facts.—_Fort Street Union Depot Co. v. 
Hillen, 119 F.2d 307. 

C.C.A.Pa. Testimony with respect to 
circumstances which are the undesigned 
incidents of the litigated act is admis- 
sible, although hearsay, as part of the 
“res gestae” when illustrative of the 
particular litigated act.—Reading Co. 
v. Larkin, 114 F.2d 416, affirming 
Larkin v. Reading Co., 28 F.Supp. 292. 

Ala.App. In action for injuries sus- 
tained in automobile collision, \ testi- 
mony which was res gestz of the col- 
lision was admissible-—William 4H. 
Harden, Inc., v. Harden, 197 So. 94. 

Cal. The test in determining wheth- 
er a statement is “res geste’’ is wheth- 
er the statement is made under such 
circumstances of physical shock or 
nervous excitement as preclude the 
likelihood of reflection and fabrication. 
—Showalter v. Western Pac. R. 
P.2d 895, prior opinion 96 P.2d 964. 

Where a declaration is made under 
the immediate -influence of the occur- 
rence to which it relates, and so near 
the time of that occurrence as to neg- 
ative any probability of fabrication, 
the declaration is admissible as “res 
geste.”’—Showalter v. Western Pac, R. 
Co., 106 P.2d 895, prior opinion 96 
P.2d 964. 

To render statements admissible as 
“res geste’ there must be some oc- 
currence startling enough to produce 
nervous excitement and render’ the 
statements spontaneous and unreflect- 
ing, the statements must have been 
made before there was time to con- 
trive and misrepresent, and the state- 
ments must relate to the circumstance 
of the occurrence preceding it.—Sho- 
walter v. Western Pac. R. Co., 106 
P.2d 895, prior opinion 96 P.2d 964. 

The practice in California has been 
to allow the trial court no discretion 


Comer 


“hoe 


x ily some element of discre- 
nm in the trial court.—Showalter v. 
Western Pac. R, Co., 106 P.2d 895, 
prior opinion 96 P.2d 964. 

_In passing on admissibility of tes- 

timony claimed to constitute a part 

of the “res geste”, trial court deter- 
mines whether unsworn statements are 
so accredited that they may go to the 
jury and be weighed and valued by it, 
and, in determining that, the court 
considers whether the statements are 
spontaneous, whether there was op- 
portunity of fabrication or a likeli- 
hood of it, lapse of time between act 
and declaration relating to it, attend- 
ant excitement, mental and physical 
condition of declarant, and other cir- 
cumstances important in determining 
whether trustworthiness of statements 
was such that they might safely go to 
the jury.—Showalter v. Western Pac. 
R. Co., 106 P.2d 895, prior opinion 96 
P.2d 964. 

Ga.App. When an act is material, 
\ declarations accompanying the act are 
admissible as part of “res gestx’’. 
Code, § 38-302.—Atlanta & W. P. R. 

Co. v. Truitt, 16 S.H.2d 2738. 

Il.App. Question of admissibility of 
evidence as res geste depends upon 
facts of the case and trial court should 
be clothed with a reasonable degree of 
latitude.—Home for Destitute Crippled 
Children y. Boomer, 381 N.E.2d 812, 
308 Ill.App. 170. 

Il.App. Whether the circumstances 
under which a declaration was made 
are such as to make it reasonably 
probable that it was spontaneous, so 
as to be part of the res geste, presents 
= a preliminary question for the trial 

court’s determination.—Peterson v. 
Cochran & McCluer Co., 31 N.H,2d 825, 
308 Ill.App. 348. 

The question of admissibility of evi- 
dence as part of the res geste is one 
of administration, and each case is 
properly decided on its own facts, and 
in that regard the trial court should 
be clothed with a reasonable degree of 
latitude.—Peterson v. Cochran & Mc- 
Ss Co., 31 N.E.2d 825, 308 Ill.App. 


Trial judge in action against opera- 
tor of apartment for death of tenant 
did not abuse its discretion in exclud- 
ing, on ground that it was not ‘res 
gestex’’, testimony of witness that when 
she reached tenant, within half a min- 
ute after tenant fell down stairway, 

- and asked tenant what happened to 
her, that tenant replied that she caught 
her foot on the carpet which was loose 
and torn.—Peterson vy. Cochran & Mc- 
ence Co., 31 N.EH.2d 825, 308 Ill.App. 


IU.App. Generally, for declarations 
to be admissible as part of the “res 
gestex’’, they must be made in connec- 
tion with an act proven.—Kalschinski 
vy. Illinois Bankers Life Assur. Co., 35 
N.E.2d 705, 311 Ill.App. 181. 

Generally, whether evidence should 
be admitted as part of the “res gest’ 
must be determined from the particular 
facts by the trial court whose discre- 
tion is clothed with a reasonable de- 
gree of latitude.—Kalschinski y. Illinois 
Bankers Life Assur. Co., 35 N.H.2d 705, 
311 Ill.App. 181 

Iowa. Statements made as part of 
the res geste are “substantive evi- 
dence” of the matters stated.—Muntz 
v. fravelers Mut. Casualty Co., 295 N. 
W. 837. c 

Mo.App. A statement or declaration 
is not admissible as “res gests’’ unless 
it was made under such circumstances 
as to indicate that it was not a mere 
narration of a past event but was in- 
stead so closely connected with hap- 
pening of the event as to form an in- 
separable part of the whole transac- 
tion, and grew out of it instinctively 
and spontaneously, without premedita- 
tion, design, or afterthought on part of 
declarant.—Russell v. Metropolitan Life 
Ins. Co., 149 S.W.2d 432. — 2 

A statement or declaration springing 
out of transaction while declarant was 
still laboring under strain or excite- 
ment of eircumstances and at a time so 


my i ee 


rank 64 fee ur Se : 
near the main event as to preclude 


reat 
I nility of al- 
statements, but there — 


idea of premeditation or fabrication is 
admissible as “res geste’, though not 
pe eeely concurrent with main event, 
ut if the statement or declaration was 
the product of reflection or delibera- 
tion, it should be excluded.—Russell v. 
fe nen Life Ins. Co., 149 S.W.2d 


A particular declaration may be ad- 
mitted as “res geste’? though made in 
answer to a question, if the circum- 
stances are such that it is none the 
less a spontaneous response forced out 
under the uncontrolled domination of 
nervous excitement without operation 
of declarant’s will—Russell v. Metro- 
politan Life Ins. Co., 149 S.W.2d 432. 

N.C. statement made as part of 
res geste may be given as evidence al- 
though person by whom statement is 
made does not testify as a witness at 
the trial—Queen City Coach Co. v. 
Lee, iLL S.Hi2d0 841) 21 9eNiCs 320; 

N.C. Some discretion must be con- 
ceeded to trial court in determining 
whether evidence is admissible as part 
of the res geste, especially in margin- 
al cases.—Swinson y. Nance, 15 S.H.2d 
284, 219. N.C. 772. 

In consolidated suits arising out of 
automobile intersectional collision, trial 
court did not abuse its discretion in 
excluding testimony of eyewitness 
that she had exclaimed to her sister, 
upon observing automobile in which 
plaintiffs were riding “Gosh, why 
don’t they slow up’’, which was offered 
as part of “res geste’.—Swinson vy. 
Nance, 15 S.E.2d 284, 219 N.C. 772. 

Okl. The facts and circumstances of 
each particular case must determine 
the application of the rule regarding 
the admission of spontaneous declara- 
tory statements as part of the res 
zesty) as evidence.—Henry Chevrolet 
Co. vw. Taylor, 108 P.2d 1024. . 

The admission of statements as part 
of res geste is largely discretionary 
with the trial court, and unless there 
is a clear abuse of such discretion, the 
trial court’s ruling will not be dis- 
turbed on appeal.—Henry Chevrolet 
Co. v. Taylor, 108 P.2d 1024. 

Pa.Super. Statements to be admis- 
sible as ‘res geste’ must be made 
under such circumstances as will raise 
reasonable presumption that they are 
spontaneous utterances of thought cre- 
ated by or springing out of the trans- 
action itself, and spontaneity of utter- 
ance rather than coincidence in point 
of time is the test in determining ad- 
missibility.—Smith y. State Workmen’s 
wee, Fund, 14 A.2d 554, 140 Pa.Super. 


Pa.Super. No fixed time with rela- 
tion to main event may be set up as 
a standard for admission of hearsay 
declarations as part of “res geste’, 
but each case must depend on its own 
facts and _ circumstances.—Ceccato  v. 
Union Collieries Co., 15 A.2d 401, 141 
Pa.Super. 440. 

The test in determining whether 
hearsay declarations are admissible as 
part of “res gests’ is whether they 
were made under such circumstances 
as would raise reasonable presumption 
that they were the spontaneous utter- 
ances of thoughts created by, or spring- 
ing out of, the transaction itself, and 
so soon thereafter as to exclude the 
presumption that they were. result of 
premeditation and design.—Ceccato v. 
Union Collieries Co., 15 A.2d 401, 141 
Pa.Super. 440. 

Pa.Com.Pl. It has been held that no 
definite time or distance from the main 
occurrence can be set up as a rule to 
determine what utterances shall be ad- 
mitted as part of the res gestae; each 
case must depend on its own-circum- 
stances. Declarations of an _ injured 
person, made at or so near the scene 
of the accident and so shortly after it 
happened as to preclude the presump- 
tion that they were the result of pre- 
meditation or design, are generally held 
admissible-—Curran v. James Regulator 
Co., 8 Sch.Reg. 9. ? 

S.C. Questions respecting whether 
evidence is admissible as res gestx 
must be very largely left to sound ju- 
dicial discretion of trial judge, who is 
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tee lee Wing 
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bound to view all circumstances in ~ 
reaching his conclusion.—Lazar v. Great 
Atlantic & Pacific Tea Co., 14 S.E.2d a 
56019 7e 5. Cease wes pe 

S.C. To make declarations part of — 
the “res geste’, they must be con- 
temporaneous with main fact, but not 
precisely concurrent in point of time, 
and if declarations spring out of trans-— , 
action, elucidate it, and are made at — 
a time so near to it as reasonably to 
preclude idea of deliberate design, 
declarations “contemporaneous” 
with main fact.—Lazar v. Great Atlan- — 
tic & Pacific Tea Co., 14 S.H.2d 560, — 
TOTS C745 ay ge 

Wash. The res geste doctrine con- 
stitutes exception to hearsay rule, and © 
operates to admit evidence which would 
otherwise be barred by such rule—_ 
Moen y. Chestnut, 113 P.2d 1030. ' 

Wyo. An utterance made under ce 4 
tain external circumstances of physical — 
shock, which stills the reflective facu 
ties and removes their control, and dur- 
ing brief period when considerations of 
self-interest could not have been 
brought fully to bear by reasoned re 
flection, may be taken as particularly 
trustworthy and thus as expressing the _ 
real tenor of the speaker’s belief, and 
is part of the “res geste’ and may 
therefore be received as testimony.— — 
Bankers Life Co. v. Nelson, 108 P.2d — 
584, rehearing denied 111 P.2d 136. — 


: § 540 ; 

C.C.A.Ohio. In action by automobil 
occupant for injuries sustained in col 
lision with tractor and trailer where, 
under Ohio law, question of combined — 
weight of vehicle and load was of — 
fundamental importance on question 
of excessive speed, even though driv 
of tractor refused at trial to make defi 
nite statement regarding weight o 


Ohio, § v. 
Packing Co., 117 F.2d 702. ° 
Tenn.App. In suit by surety on note 
to set aside as fraudulent the maker’s 
conveyance of land to wife, testimony 
as to maker’s admission that make 
made conveyance to evade payment o: 
debt was admissible as part of “re 
geste’, in that testimony showed that 
maker was in possession of property 
the time maker made statement jus 
before executing the conveyance.—Mc 
Donald v. Baldwin, 148 S.W.2d 385 


; § 543 ; Cu: 
C.C.A.Mich. The time elapsing after — 
injury before statements were made, 
the extent of the injuries, and all cir- 
cumstances bearing on spontaneity and — 
lack of deliberation or lack of oppor- — 
tunity for reflection are factors to D¢ ae 
considered in determining the admissi- 
bility of hearsay testimony under the 
“res gestae’ rule—Fort Street Union 
Depot Co. v. Hillen, 119 F.2d 307. Haye 
Cal. Declarations which are yolun- 
tary and spontaneous and made so 
near the time of the principal act as to 
preclude the idea of deliberate design, 
though not precisely t 


concurrent in 
point of time therewith, are regarded 
as “contemporaneous” and admissible ~ 
as “res geste.”—Showalter v. Western — 
Pac. R. Co., 106 P.2d 895, prior opin- — 
ion 96 P.2d 964. Vy 
Ky. In action on accident policy to — 
recover for insured’s death allegedly — 
resulting from septic infection originat- 
ing at cut on toe, testimony that insur- 
ed had stated to witnesses that chirop-_ 
odist had let an instrument slip, and 
that the instrument had made the cut — 
on insured’s toe, was properly exclud- 
ed, as not part of the “res geste,” 
where a half hour or more had expired 
between the time that insured had 
been treated by the chiropodist and 
the time when insured made the state- 
ment.—Metropolitan Life Ins. Co. v. 
Osborne, 150 S.W.2d 479, 286 Ky. 301. 
Minn. In action for death of one 
electrocuted by contact with fallen 
power line while attempting to assist 
injured motorist, evidence of statement 
or exclamation by decedent concerning 
intention to help motorist was admis- 
sible in exercise of trial court’s discre- 


Phe a sont 
n as part of the “res gest: 
gainst contention that statement was 
hs _ “hearsay”.—Arnold_yv. Northern States 
By a. PowerCo.,/297 N.W. 182. /: 9): 


we § 544 

 ©.C.A.Pa. Where the particular liti- 
gated act in an action under the Fed- 
eral Wmployers’ Liability Act was 
-brakeman’s participation in the move- 
ment forward of commerce in transit 
vetween states, switching crew .con- 
uctor’s statement with respect to 
lacing an empty coal car in immediate 
preparation of movement of the inter- 
ate cargo was admissible as part of 
geste”. Federal Hmployers’ 
ability Act, § 1, 45 U.S.C.A. § 51,.— 
ding Co. v. Larkin, 114 F.2d 416, 
% rming Larkin vy. Reading Co., 28 F. 
Supp. 292. 
ae ©. Warnings given to _ deceased 
- concerning danger from electricity while 
he was in tree cutting limbs from the 
ree, notwithstanding that improperly 
insulated high-tension wires were in 
contact with the tree, were within the 
res geste,’ and testimony concerning 
m was properly admissible in ac- 
yn against electric power company 
-deceased’s death.—Butler y. Caro- 
a Power & Light Co., 10 8.H.2d 603, 
EN.C. 116. 


ine § 545 
€.C.A.Mich. In action under the Fed- 
eral Hmployers’ Liability Act to re- 
cover damages for death of switchman, 
st ony regarding statement by 
itchman about five minutes after in- 
ry while he was in great pain, that 
d been riding on corner of car 
had been struck in the back or hip 
‘abiron on another car, was ad- 
ible as “res gestae.” Federal Safe- 
- Appliance Acts, §§ 4, 1, 45 U.S.C.A. 
, 8; Federal Hmployers’ Liability 
§ 1 et seq., 


45 U,S.C.A. 51 et 
Federal Rules of Civil Procedure, 
43(a), 28 U.S.C.A. following sec- 
723¢.—Fort Street Union Depot Co. 
len, 119 F.2d 307. 

In action against railroad un- 
he Federal Employers’ Liability 
for death of brakeman from in- 
sustained during switching op- 
ions, testimony of another brake- 
n, that after the accident the de- 
eased brakeman stated that he “got 


a 


; Federal Em- 
Liability Act, 45 U.S.C.A.. § 
et seq.—Showalter v. Western Pac. 

A ae P.2d 895, prior opinion 


_ Ga.App. In action against owner of 
utomobile for injuries sustained in 
collision allegedly resulting from neg- 
 ligence of owner’s husband who was 
: iving automobile at time of collision, 
ements of the husband immediately 
ter happening of collision that he was 
y collision happened and that he 
heavy insurance and injured party 
ould be taken care of were admis- 
ble as “‘res geste’? and were not in- 
lmissible on ground that the owner 
was not bound by the statements of 
Ree Gol stein v. Johnson, 12 


Ga.App. The admission of testimony 
of physician who examined plaintiff 
ter his injury that plaintiff “com- 
a ained of severe headaches since date 
of injury, more or less constantly all 
the time”, was error.—Alabama Great 
een R. Co. v: McBryar, 15 S.H. 


Testimony of physician that plaintiff 
er injury claimed that he was ‘‘more 
yr less knocked out”? was properly ad- 
mitted since it was only a general com- 
_ plaint.—Alabama Great Southern R. Co. 
Ws, McBryar, 15 8.H.2d 563 
_ Towa. In action on alleged oral con- 
tract” of accident insurance, covering 
insured pending submission of written 
application therefor, testimony of wit- 
ness, who had appeared in insured’s 
office soon after application was taken 
and just after insured had left the of- 
ie e, that the soliciting agent who had 
recently taken an application from the 
witness for a policy stated that agent 
me ad. jut covered insured with a pol- 
Ve per similar to that of the witness, was 
a admissible as part of the “res geste”, 
a ’ 


kf: 


tion therefor, 
soliciting agent to witness on day fol- 
lowing taking of application and after 
occurrence of accident which caused in- 
sured’s death, that it was a blessing 
that agent had covered insured with a 
policy the day, before, was inadmissi- 
ble as “res geste’”’.—Muntz v, Travel- 
ers Mut. Casualty Co., 295 N.W. 837. 

La.App. In compensation proceeding 
evidence as to statement, made by de- 
ceased employee immediately after 
reaching home from work, that he had 
been hurt was admissible as part of 
“res gestw’’.—Temple v. Martin Veneer 
Co., 200 So. 676. 

Mo.App. In action to recover acci- 
dental death benefit under policy on 
life of insured who died from gunshot 
wound inflicted by. mother-in-law, 
where shooting had occurred on the 
street and mother-in-law thereafter en- 
tered house, hid pistol in room, and 
then awaited in doorway for arrival of 
police, testimony of police officers re- 
garding mother-in-law’s statements at 
time of arrest was not admissible on 
ground that statements were part of 
the “res geste’’, though only short 
period of time elapsed between alterca- 
tion and statements and_ statements 
may have been true, since time element 
was material only as bearing on spon- 
taneity of statements, and truth or 
falsity of statements did not bear on 
admissibility.—Russell v. Metropolitan 
Life Ins. Co., 149 S.W.2d 432. 

Neb. Statements made to a surgeon 
for purpose of receiving treatment 
when necessary to an examination be- 
fore treatment are competent under 
exceptions to the hearsay rule.—Willis 
v. Order of Railroad Telegraphers, 296 
N.W. 443. 

N.H. In declaratory judgment action 
by insurer against another insurer and 
others to determine liability under au- 
tomobile liability policies for death of 
insured’s employee in truck accident, 
testimony in which witness repeated a 
remark made by other oceupant of 
truck at scene of accident immediately 
after it occurred was properly admitted 
as “res geste’. Laws 1929, ¢ 86.— 
Merchants Mut. Casualty Co. v. Smith, 
17 A.2d 88. 

N.H. In declaratory judgment action 
by insurer against another insurer and 
others to determine liability under au- 
tomobile liability policy for death of 
insured’s employee in truck accident, 
testimony respecting remark of other 
truck occupant, ‘You don’t suppose it 
was the damn, the damn brakes again”, 
if remark was made at scene of acci- 
dent immediately after occupant had 
been pulled out from wreckage, was 
admissible as “‘res geste’’, without lim- 
itation as to purpose for which it 
could be used, Laws 1929, ce. 86.—Mer- 
Seante Me: Casualty Co. vy, Smith, 17 


N.Y.Sup. A statement of defendant’s 
employee would not be regarded ag an 
“admission” by defendant where state- 
ment was the recital of a past event.— 
Oneida, Limited, v. National Silver Co., 
25 N.Y.S.2d 271. 

N.D. In action on accident policy 
insuring against loss of life resulting 
directly and independently of all other 
causes from bodily injuries sustained 
through purely accidental means, dec- 
larations, and manifestations of in- 
sured regarding nature, symptoms, and 
effect of injury from which he was 
suffering, was competent evidence.— 
Jacobson v. Mutual Ben. Health & Ac- 
cident Ass’n, 296 N.W. 545. 

Declarations of a sick or injured per- 
son regarding nature, symptoms, and 
effect of disease or injury from which 
he is suffering at the time, are compe- 
tent in an action wherein the nature 
and cause of the disease or injury are 
in question.—Jacobson v. Mutual Ben. 


Health & Accident Ass’n, 296 N.W. 
Ohio. Evidence as to the arrest or 


nonarrest of a motorist after an acci- 


came to an abrupt stop between floors, 
it was not competent for physician to- 
testify that patient had told him that | 
she had been injured in fall of an 
elevator, but it was competent for him 
to state that she had told him that 
she had been injured.—Kunzie v. Leeds, . 
Ine., 34 N.H.2d 448, 66 Ohio App. 469. 

Okl. In death action, testimony of 
ambulance driver who arrived at scene 
of explosion within a few minutes aft- 
er the explosion, that in reply to his 
question as to what had happened, de- 
fendant’s employee stated that he had 
left generator of acetylene welding ma- 
chine go too long without cleaning, 
and that it blew up and killed de- ' 
ceased, was admissible as part of the 
“res geste.’’—Henry Chevrolet Co. v. 
Taylor, 108 P.2d 1024, 

Pa. Statements made to a physician 

for purpose of receiving medical ad- 
vice are not excluded by the “hear- 


say” rule—Freedman v. Mutual Life 

Ins. Co. of New York, 21 A.2d 81, 342 

Pa. 404. ; 
Pa.Super. Widow’s testimony ‘re- 


specting statements of deceased hus- 
band that he had hurt himself, made 
approximately three hours after al- 
leged accident when husband arrived 
home from work, was not admissible 
as “res geste’? in proceeding for com- 
pensation for husband’s death.—Goet- 
tel v. Pittsburgh Coal Co.,, 14 <A.2d 
344, 140 Pa.Super. 516. ‘ 
Pa.Super. In proceeding to recover 
compensation for employee's death, em- 
ployee’s statements, made subsequent to 
his emergence from the mine, to fellow 
employees, a neighbor, his wife, and 
physicians, to effect that he received 
injury while working on pump in mine, 
were not’ admissible as part of ‘res 
gestz’’.—Ceccato v. Union Collieries Co., 
15 A.2d 401, 141 Pa.Super. 440. ; 
Pa.Super. A statement made as soon 
eas the declarant has: recovered con- 
sciousness or ability to speak may : 
fairly be regarded as spontaneous, so f 
as to be admissible as “res gestx’’, 
even though a considerable time has 
elapsed since the principal occurrence. 
—Smith v. State Workmen’s Ins. Fund, 
14 A.2d 554, 140 Pa.Super. 602. ; 


Pa.Super.. Where deceased employee —_ 
was found conscious at his working 
lace and made statement ‘I am sick, 

am sick’, and subsequently became 
unconscious and after being in hospital 
four days regained consciousness and 
made certain statements regarding. his 
touching of an electric switch, state- 
ments of deceased employee at hospital 
were not admissible as “res geste’, 
since deceased employee was conscious 
when he was found and was able to 
speak.—Smith v. State Workmen’s Ins. 
Fund, 14 A.2d 554, 140 Pa.Super. 602. 

Pa.Super. Testimony of compensa- 
tion claimant that, when deceased em- 
ployee returned from work on certain 
day, he had his hand wrapped and 
told claimant that he got hurt in mill 
while he was working on a truck lift- 
ing a tank, and testimony of physi- 
cian that the employee gave physician 
a history of hurting his finger in the 
mill, was not competent as part of the 
“res gestae’ and was inadmissible as 
“Nearsay”.—Kirby v. Carnegie-Illinois 
Steel Corporation, 21 A.2d 123, 145 Pa. 
Super. 121. 

Pa.Com.Pl. That utterances must be 
strictly contemporaneous with the ex- 
citing cause, to be within the res gestae 
rule, is a fallacy; they may be subse- 
quent to it provided there is not time 
for the exciting influence to lose its 
sway and be dissipated. There is no 
definite and fixed limit of time. Hach 
case must depend upon its own facts.— 
Curran v. James Regulator Co., 8 Sch. 
Reg. 9, 

S.C. If declarations are a mere nar- 
ration of a past occurrence, peng are 
not admissible as “res gestx’’.— azar 


bitin. Lf 


statements made by manager within a 
few minutes after manager’s encounter 
with plaintiff was admissible: against 


P= mony related solely to manager’s state- 


_ into 


+ 


{ n_ plain 
ny of plaintiff’ 


company as “res gests’, where testi- 


ments concerning motive with which 
manager acted and statements showed 
difficulty had not ended so far as man- 
ager was concerned, and it was estab- 
lished that manager committed assault 
and was acting within scope of his 
employment in doing so—lLazar_ v. 
Great Atlantic & Pacific Tea Co., 14 
$.H.2d 560, 197 S.C. 74. 

_Tex.Civ.App. In _ negligence - action, 


testimony that plaintiff complained to 


witnesses of his pain and suffering and 
physical condition was not objection- 
able as being “hearsay’’.—Dulaney Inv. 
Co. v. Wood, 142: S.W.2d 379, error 
dismissed, judgment correct. 
Tex.Civ.App. In action arising out 
of collision between automobile and 
truck wherein liability of one of de- 
fendants depended upon alleged exist- 
ence of partnership with other defend- 
ant, where truck driver after the col- 
lision wrote partnership name on a 
ecard in response to a request to write 
the name of his employer and to write 
the partnership name which was 
printed on door of truck, the writing of 
the partnership name on card was no 
part of duties of driver’s employment, 
was “hearsay”, was not a part of the 
“res gestae’, and was not entitled to 


probative weight.—Elmore y. Peavy, 
143 S.W.2d 983: 
¥ex.Civ.App. Statements made by 


patients to their physician as to sub- 
jective symptoms for the purpose of 
qualifying physician to testify and 
not for the purpose of treatment are 
inadmissible-——United Employers Cas- 
ualty Co. v. Marr, 144 S.W.2d 973, er- 
ror dismissed, judgment correct. 

-Tex.Civ.App. In suit by surviving 
wife and children for exemplary dam- 
ages for deatn of pipe line company’s 
employee who.was burned when oil 
from pipe which was being cut with 
acetylene torch caught fire, evidence 
that the dying employee told widow in 
hospital about two hours after acci- 
dent, in response to inquiry as to how 
accident happened, that some “green 
scissorbills” opened gate and turned oil 
_bipe which was being cut, was 
admissible as part of the ‘‘res gestee.”— 
Tullos v. Texas Pipe Line Co., 145 8. 
W.2d 267, error dismissed, judgment 
correct. 

Tex.Civ.App. In action for injuries 
sustained by trucker in intersectional 
collision between truck and street car, 
testimony offered as part of res gest 


that immediately after accident oper- 


ator of another street car stated to 
operator of car involved in accident, 
“Well, boy, you tore up a good street 
car,” was properly excluded as with- 
out probative force on any issue sub- 
mitted.—Lee y. Houston Electric Co,, 
152 S$.W.2d 379, error granted. 


Wis. In action against motorist for 
death of guest, testimony by uninter- 
ested witness, that approximately an 
hour and a half after accident guest 
told witness that accident was caused 
by an approaching automobile which 
crowded motorist’s automobile off high- 
way was not barred by statute respect- 
ing admissibility in evidence in actions 
for personal injury of statements made 
by injured person within 72 hours of 


-time when injury happened, especially 


where witness testified that guest’s 
mind was normal when statements 
were made. St.1939, § 325.28.—Hoff- 
man v. Labutzke, 298 N.W. 588, 238 
Wis. 164. 

Wyo. Where insured, who was 
working with gas engine located near 
his home, returned to the house imme- 
diately after his wife heard the en- 
gine backfire, 4nd stated while holding 
his side that he believed that he had 
ruptured himself on the engine, the 
statement of the insured was part of 


i) 

n of life po 
Co. v. Nelson, 108 P 
denied 111 P.2d 136. 
pestis § 546 — 
Pa.Super. Testimony of compensa- 
tion claimant that, when deceased em- 
ployee returned from work on certain 
day, he had his hand wrapped and 
told claimant that he got hurt in mill 
while he was working on a truck lift- 
ing a tank, and testimony of physician 
that the employee gaye physician a 
history of hurting his finger in the 
mill, was not competent as part of 
the ‘‘res gestae’ and was inadmissible 
as “hearsay.’’—Kirby vy. Carnegie-Illi- 
nois Steel Corporation, 21 A.2d 128, 
145 Pa.Super. 121. 


4 § 547 

Tex.Civ.App. In action for death 
caused by collision between decedent’s 
automobile and truck driven by alleged 
employee of defendant lumber com- 
pany, letters between defendant and 
insurance company with reference to 
coverage of truck owner’s employees 
by defendant’s workmen’s compensa- 
tion insurance policy were admissible 
as res gestze of contract between de- 
fendant and insurance company and 
in response to and explanation of 
plaintiff’s evidence that-trueck driver 
was carried on defendant’s books as 
its employee and covered by such pol- 
icy.—Conner v. Angelina County Lum- 
ber Co., 146 S.W.2d 1098. 

§ 559 

Fla. In proceeding to revoke funeral 
director’s license for sale of casket 
not conforming to sample and _ rep- 
resentations, evidence that clothes pur- 
chased for body and on it when viewed 
in funeral home were not on body at 
destination, that licensee had agreed 
upon $200 fee but increased it to $925 
when banker friend of deceased ap- 
peared to make arrangements, and fur- 
nished casket costing licensee $105 in- 
stead of casket selected by friend and 
also instead of cheaper casket which 


might have been furnished under $200 


service, was admissible as part of “res 

estae.’’- “Acts 193%, c. -17950;58% 102), 
g).—State Board of Funeral Directors 
and Embalmers for Florida v. Cooksey, 
3 So.2d 502. 

The term “res gestae’ includes all 
those acts and circumstances which 
are incidents of a particular litigated 
act and which are illustrative of such 
act.—State Board of Funeral Directors 
and Embalmers for Florida v. Cooksey, 
3 So.2d 502. ; 

Ga.App. In action against company 
and its branch manager for illegal ar- 
rest and false imprisonment of 11-year- 
old boy, arising out of detention of boy 
together with four other boys by man- 
ager and policeman for questioning 
concerning breaking of a lock on door 
of company’s building and stealing cer- 
tain articles therefrom, evidence of con- 
versations between policeman and man- 
ager with boys when boys were being 
questioned was admissible as part of 
“res geste’’, Code 19338, §§ 27-207, 27- 
211, 27-212, 105-901.—Conoly v. Im- 
perial Tobacco Co., 12 S.H.2d 398, 63 
Ga.App. 880. 

Ill.App. If an act, declaration or 
exclamation is so intimately interwoven 
or connected with the principal fact 
or event which it characterizes, as to 
be regarded as a part of the transac- 
tion itself, and if it clearly negatives 
any premeditation or purpose to manu- 
facture testimony, it is properly admis- 
sible as part of the “res gest«’’.—Jack- 
son v. Thompson, 32 N.H.2d 997, 309 
Il.App. 187. 

Il.App. In aetion 
named in duplicate fraternal benefit 
certificate to recover proceeds, where 
estate of deceased insured was not in- 
volved testimony of beneficiary named 
in original certificate that certificate 
was delivered to her to secure a loan 
made to insured was admissible as 
part of the “res gestae” as against con- 
tention that evidence was incompetent 
under the statute because it involved 
acts and declarations of deceased in- 


by beneficiary 


2d 584, rehearing her 


Cad ae oh XS: roy 


N.Y.Sur. A testatrix who execute 

will in triplicate original and sub 
sequently went to lawyer who h 
two of the triplicates in safekeeping © 
and stated to lawyer and his secretary, — 


a second triplicate which she woul 
take to neighbor who had also attes' 
ed will, and who thereafter delivere 
second triplicate to neighbor to wh 
she stated that first triplicate had b 
lost or stolen and not destroyed, t 
by confirmed an existing will and 
not revive a revoked will, and her d 
larations were admissible as part o 
the “res geste.’—In re Flynn’s Hstate, 
21 N.Y.S.2d 496, 174 Mise. 565. Stes 
560 eee ae 
N.C. Where suit to enforce lien for 
balance due under well-drilling contract — 
was defended on ground that well w: 
not properly drilled in accordance w 
contract and that in consequence ow! 


Sate 


ly prejudicial on the merits to 
driller to new trial.—Robbins v. 
ander, 14 §.H.2d 425, 219 N.C 


§ 561 ees 
Tex.Civ.App. In suit based 
charge of fraud in statements. made 
and fraudulent concealment of — 
by defendant, permitting defendant to 
testify that he was chairman of the 
State Democratic Executive Comm e, 
was member of official board of ch hy 
had been mayor of city, member of 
advisory board of Methodist Hos 
and many other minor positions, — 
cluding school trustee and member of 
board of directors of Y. M. C 
not reversible error.—Raynes_ v. 
many, 144 S.W.2d 981. roe 


an injury to have been caused i 
certain manner where there is sub 


jury was inflicted in such manner, 
such evidence is not admissible w 
there is no basis for hypothesizing that 
injury was caused in a particular man- 
ner and all the testimony is wholl 
negative or to the contrary on such 
point—Turner v.  Missouri-Kansa: 
Texas R. Co., 142 S.W.2d 455, 129 
L.R. 829. 2S. hee 
588 


8 ip. 2 Abc paage 

Cust. & Pat.App. In trade-mark on; 
position proceeding testimony of op- 
poser’s witness that because of the 
close similarity of term ‘‘Dical’, sought _ 
to be registered as a trade-mark, and — 
opposer’s trade-mark “Dial”, confusion — 
might. result, was nothing more than 
the expression of an opinion which 
was not binding upon either Patent 
Office tribunals or court.—Ciba Phar- 
maceutical Products v. Abbott Labor: 
tories, 121 F.2d 551. oe 
Cal.App. In suit to cancel contra 
whereby owner agreed to convey half 
interest in apartment building subject 
to incumbrance, and to join in execut- 
ing note secured by second trust deed — 
on building, and to cancel deed con- 
veying half interest, on the ground 
that such instruments were procured 
by fraud, testimony of contractor as 
to whether apartment building was 
one that would be attractive to renters 
was inadmissible, since such testimony 
threw no light on the question of 
fraud and called for a conclusion of 
the witness.—Irwin y. Brown, 115 P.2d_ 
601. i 
Conn. In action to enjoin alleged 
conspiracy to violate injunctions, in-— 
quiry of one of defendants by her 
counsel as to whether she conspired 
with the other defendant to avoid the 
injunctions was a question to be re- 
solved by the court and not by the 
answer of a witness, and question was 
properly excluded by trial court.—La- 


ot 


Conn. 149. AEN EY 
Ga.App. Where plaintiff was to re- 
ceive as his commission under employ- 
ment contract with defendant 20 per 
cent. of net income derived from oper- 
ation of defendant’s business, he was 
entitled to 20 per cent. of the differ- 
* ence between gross income and operat- 
ing expenses, and defendant had bur- 
- den of proving what allowances he was 
entitled to receive as operating ex- 
-—s penses, and hence it was error for 
‘ auditor to admit in evidence, and base 
his finding thereon, testimony of de- 
fendant that his operating expenses 
for the period involved were a certain 
lump sum.—Craig v. Baggs, 14 S8.H.2d 
156, 64 Ga.App. 850. J 
Ga.App. In action on life insurance 
policy, testimony of defendant’s under- 
writer that information sought by cer- 
tain questions in application for policy 


not disclosed thereby, as to applicant’s 

ailments before date of application, 

witness would have passed it to defend. 

-ant’s medical division for further con- 

sideration, was inadmissible.—Metro- 

politan Life Ins. Co. v. Marshall, 16 8. 
2d ‘33 


In action on life insurance policy, 
testimony of defendant’s assistant med- 
ical director that if defendant’s under- 
writer had had information. not dis- 
closed in application for policy, as to 
insured’s chest pains and result of his 
examination by physician before date 
of application, such underwriter would 
have referred application to defendant’s 
medical division and that such division 
would have declined application and 
refused to authorize issuance of policy, 
--was properly excluded as conclusion.— 
Metropolitan Life Ins. Co. vy. Marshall, 
16 §.E.2d 33. 

‘Mass. Where the admissibility of a 
jay witness’ conclusion based on ac- 
tual observation but not formed yntil 
later is in question, whether observa- 
tions of witness are sufficiently within 
his memory so that results following 
therefrom by way of conclusion and 
inference are reliable is important, 
since his testimony is not a mere 
“opinion” but a “conclusion of fact’, 
to which his judgment, observation, 
and common knowledge has led him.— 
Copithorn vy. Boston & M. R., 35 
N.E.2d 254, 309 Mass. 3638. 


t § 592 
_ Cal,App. 


+a 


‘ In an action to recover un- 
paid purchase price alleged to be due 
under contract for sale of realty for 


belief of another, but admission of such 
testimony did not constitute reversible 


-error.—Central Heights Imp. Co. v. 
Memorial Parks, 105 P.2d 596. 
_ Cal.App. Objections to questions 


asked witness as to whether defendants 
: operated their business under a ficti- 
tious name were properly sustained, 
since questions called for a conclusion 
of the witness.—Fesler v. Rawlins, 111 

P.2d 380. 

N.C. In action by night watchman 
for lumber mill to recover unpaid 
Wa minimum wages allegedly due under 
_ federal Fair Labor Standards Act, 
__-cross-examination of watchman as to 
whether he did anything toward actual 
_ manufacture or production of lumber 
_ which was manufactured was objec- 
_tionable as calling for a_‘‘conclusion 
24 law”. Fair Labor Standards Act of 

88, §§ 6, 7, 29 U.S.C.A. 8§ 206, 207. 

Hart v. Gregory, 10 S.E.2d 644, 218 

N.C, 184, 130 ater: 


- ©.C,A.Ind. The usual function of a 
witness is to furnish facts from which 


7 4. 


pate 
Vv: 


itness 


is permitted to give in evidence his 


own inference or opinion.—Mutual Life 
Ins. Co. of New York v. Tormohlen, 118 
F.2d 163. % 
Generally, opinions and conclusions 
of ordinary witnesses are not admissi- 
ble.—Mutual Life Ins. Co. of New York 
v. Tormohlen, 118 F.2d 163. “ 
N.H. The admissibility of opinion 
evidence does not depend upon nature 
of issue upon which -that evidence 
bears, but upon whether or not in 
sound diseretion of presiding justice 
evidence of that nature will probably 
aid jury in their search for the truth. 


—Dowling v. L. H. Shattuck, Ine., 
17 A.2d 529. 4 
Pa.Com.Pl. As necessity is the 


ground of admissibility, the moment 
the necessity ceases the exception to 
the general rule that requires of a 


witness facts and not opinion also 
ceases.—Shaner v. Latsha, 49 Dauph. 
304. 

§ 597 : 
C.C.A.7. In estate tax proceeding, 


question asked of old family friend 
whether intestate contemplated death 
in 1930 when transfers were made, or 
at any time, was improper because 
ealling for a conclusion which invaded 
province of Board of Tax Appeals as 
fact finder—Northern Trust Co. Vv. 
Commissioner of Internal Revenue, 116 
F.2d 96. Hage: 

C.C.A.Mass. A physician’s opinion 
that the insured was totally disabled 
prior to the lapse of a war risk policy 
and that the disability had been con- 
tinuous and would continue for life 
was not objectionable as invading the 
province of the jury, since the physi- 
cian was not asked whether the in- 
sured had suffered a total permanent 
disability within the meaning of the 
policy. War Risk Insurance Act, § 
13, 40 Stat. 399.—U. S. v. Cannon, 
116 F.2d 567. 

C.C.A.Tex. An expert witness can- 
not give his opinion as to conclusions 
from facts within his special skill or 
knowledge, when such opinion answers 
precise question for determination by 
jury.—Farris v. Interstate Circuit, 116 
F.2d 409. 

C.C.A.Tex. In bank’s action on its 
employees’ fidelity bond, experts’ tes- 
timony that bank’s assets were reduced 
by amounts of deposit slips withheld 
by dishonest employees was inadmis- 
sible, in view of evidence that such 
employees credited such amounts to 
other accounts, from which withdraw- 
als had been made by them, and with- 
held slips from bank’s records so that 
books would balance, as ultimate ques- 
tion whether bank’s assets had dimin- 
ished was for jury to determine.—Con- 
tinental Casualty Co. v. First Nat. 
Bank of Temple, 116 F.2d 885. 


C.C.A.Wis. In action on _ fraternal 
benefit insurance certificate to recover 
for death of insured allegedly caused 
through external,. violent, and  acci- 
dental means, even if there had been 
any evidence that insured fell in a 
box car while handling baled straw, 
medical experts’ testimony that in their 
opinion the subdural hemorrhage suf- 
fered by insured was caused by fall 
in box car invaded the province of the 
jury.—Altmayer v. Travelers Protective 
Ass’n of America, 119 F.2d 1005. 


Cal.App. Whenever the question of 
fact to be determined is the result of 
Le common experience of all people of 
ordinary education, or such result is to 
be inferred from particular facts, such 
inference must be drawn by the jury 
and opinion evidence thereof is inad- 
missible. Code Civ.Proc. § 1870, subd. 
9.—Moore v. Norwood, 106 P.2d 939. 

Admission of opinions of expert wit- 
nesses, that plaintiff could have avoid- 
ed collision with a truck parked on 
plaintiff's right-hand side of highway 
but for the necessity of swerving right 
to avoid striking defendant, who after 
passing on left shoulder cut sharply 
in front of plaintiff, and that after thus 
necessarily swerving to right there 
was nothing plaintiff could do to avoid 
collision with parked truck was error, 


y. 
pikrecoer Ins. Co. of America, 113 P. 

Ga.App. In action for death of guest 
in automobile which collided with the 
rear of a parked truck, testimony of a 
nonexpert witness as to his opinion 
on how fast the automobile was travel- 
ing at time of collision, taking into 
consideration pictures, and _ certain 
facts, was inadmissible for the reason 
that jury had as much information 
on the question as the witness, but ad- 
mission of such testimony was not re- 
versible error where similar testimony 
from another witness had been admitted 
without objection.—Mishoe v. Davis, 14 
S.E.2d 187, 64 Ga.App. 700 

Ga.App. In action on life insurance 
policy, evidence is inadmissible to show 
that facts suppressed or falsely repre- 
sented in application for insurance 
would have been deemed material in 
passing on application and that insur- 
ance company would not have issued 
policy had it known truth in regard 
thereto.—Metropolitan Life Ins. Co. v. 
Marshall, 16 S.H.2d 33. \ 

In action on life insurance policy, 
testimony of defendant’s assistant med- 
ical director that if defendant had been 
informed through application for pol- 
icy or otherwise that applicant had had 
periodic mild pains in chest during 
past two or three years before date of 
application, it would have been de- 
clined, was properly excluded.—Metro- 
politan Life Ins. Co. v. Marshall, 16 
$.H.2d 33. 

Ga.App. In automobile accident case 
where defendant claimed that plain- 
tiff's automobile was on wrong side of 
highway, testimony of defendant’s wit- 
ness that in witness’ opinion plaintiff’s 
automobile ran into defendant’s auto- 
mobile from the side was inadmissible 
as being an ‘invasion of province of 
jury’, whether witness was an ordi- 
nary or expert witness, especially 
where witness’ conclusions were based 
upon objective facts clearly provable 
from condition of automobiles and 
markings on highway. Code, § 38- 
pulp icar ble of v. Henry, 16 S§.E.2d 


Iowa. In action for damages to real 
estate resulting from breaking of pub- 
lic storm sewer allegedly caused by 
conduit maintained therein by public 
service corporation, blocking top 40 
per cent. of sewer, where question 
asked each expert called for his opin- 
ion regarding probable cause and one ~ 
answered that in his opinion it was 
probable that the conduit was the ma- 
jor producing cause and another an- 
sSwered that it was his opinion that 
the major factor in the failure of the 
sewer could be attributed to the ob- 
struction, the answers, although not 
in exact language of the questions, 
were fairly responsive thereto, and the 
form of the questions and answers was 
not objectionable as invading the prov- 
ince of the jury.—Latham vy. Des 
Moines Electric Light Co., 296 N.W. 


Md. In action for personal injuries 
resulting from automobile collision, a 
specialist in gynecology and surgery 
was properly permitted to testify after 
examination of plaintiff that the re- 
troverted and _ retroflexed uterus of 
plaintiff was’ in all probability caused 
by the accident, since plaintiff’s ail- 
ment was of such a nature that the 
jurors could not be expected to deter- 
mine the cause without the aid of ex- 
pert advice and the testimony of the 
witness did not usurp the jury’s func- 
Pie haa v. Thompson, 20 A. 


. 

Mo. It is no ground for exclusion 
of testimony of an expert witness to 
say that a question calls for an opin- 
ion or conclusion or invades the proyv- 


= 


es } 
x ; call usion of law. 
Mann y. Grim-Sm Hospital and 
inic, 147 S.W.2d 606. | aie 

Mo. In will contest on ground of 
mental incapacity of testator and undue 
influence, permitting contestants’ expert 
on mental diseases, an eminent authori- 
ty, to give opinion, based on hypotheti- 
cal question, that testator was of un- 
sound mind when he executed alleged 
will and codicil was proper, but permit- 
ting expert, over objection, to give his 
opinion as to whether testator had suf- 
ficient mentality to know general na- 
ture of his property and persons to 
whom he desired to give it was error 
as invading province of jury.—Baptiste 
v. Boatmen’s Nat. Bank of St. Louis, 
148 S.W.2d 743. - 

_A witness is not to be permitted to 

express an opinion upon questions di- 

rectly in issue and thereby invade prov- 

ince of jury.—Baptiste v. Boatmen’s 

Nat. Bank of St. Louis, 148 S.W.2d 743. 

Mo.App. In action for injuries sus- 
tained when wagon on which plaintiff 
was riding was struck in the rear by 
automobile driven by defendant and 
owned by codefendant, defendant’s tes- 
timony, whereby plaintiff offered to 
prove that defendant was confused im- 
mediately before collision concerning 
speed of automobile because he was 
inexperienced in handling automobile, 
and similar testimony, was properly 
excluded’ where one of the matters 
which the jury was called on to de- 
termine was whether defendant was 
inexperienced in handling automobile 
involved in collision.—Clark v. Prue, 
151 S.W.2d 487. 

N.H. In actions by passenger against 
driver of automobile which struck rear 

- of another automobile which came to 
sudden stop at intersection, evidence 
on behalf of driver, that a driver who 
knows he has to stop automobile can 
make a little quicker stop than one 
who does not know it and who has to 
react and put foot on brake, was com- 
petent, at least in trial court’s discre- 
tion, as being testimony either of an 
expert or of a layman, even if the evi- 
dence bore on a main issue.—Weiss Vv. 
Wasserman, 15 A.2d 861. 

Ohio App. In action for damages for 
alleged nuisance in maintenance and op- 
eration of sewage treatment plant by 
municipality, permitting superintendent 
of the sewage disposal plant to testify 
that the plant was very efficient was er- 
ror and the error was prejudicial, since 
witness was permitted to give opinion 
upon main ultimate fact issue which 
was to be determined by the jury.— 
Bet y. City of Alliance, 32 N.H.2d 


RI. In action by tenant against 
ljandlords to recover for injuries sus- 
tained by the tenant who was scalded 
while taking a shower because of the 
alleged negligence of the landlords in 
connection with the maintenance of a 
shower bath and fixtures, trial court 
properly excluded question to tenant’s 
witness, whether witness, applying his 
experience as an engineer and his ob- 
servations in various types of buildings 
like the building in question, believed 
that every reasonable precaution for the 
safety of tenants with reference to the 
possibility of excessively hot water 
coming out of the various outlets had 
been taken in the tenant’s apartment, 
since the question was broad and in- 
definite, failed to state or refer to facts 
in evidence as a basis for the opinion, 
suggested an erroneous coneeption of 
landlords’ duty or the standard of care, 
and invaded the jury’s province.—King 
vy. Wiesel, 21 A.2d 262. : 

s.C. In action for disability benefits 
under insurance policies where fact is- 
sue was whether plaintiff was totally 
disabled within meaning of policies, 
testimony of plaintiff’s physicians, who 
had testified as to their education and 
experience, that in physicians’ opinions 
plaintiff was totally disabled, was com- 
petent, and such testimony did not in- 
terfere with jury’s function.—O’Kelley 
v. Mutual Life Ins. Co. of New York, 14 
$.H.2d 582, 197 S.C. 109. | 

Tenn.App. Where superintendent of 


- charge long enough 


patient 


fo a I 
: opinion of 


patient’s sanity an 
of his disability, superintendent’s tes- 
timony that, on patient’s discharge, pa- 
tient was still suffering from dementia 


and permanent, was competent to show 
not only patient’s mentality on date 
of discharge but total and permanent 
disability, as against contention that 
total and permanent disability was an 
issue for jury.—Lemarr v. Metropolitan 
Life Ins. Co., 143 S.W.2d 891. 
Tex.Civ.App. In home owner’s ac- 
tion for injuries sustained when coming 
in contact with exposed electric wires, 
testimony of expert as to whether wires 
cut off some four or five inches below 
ceiling carrying voltage were inherent- 
ly dangerous from an_ electrician’s 
standpoint, was inadmissible as invad- 
ing province of jury.—H] Paso Electric 
Co. v. Buck, 143 S.W.2d 438, error 
dismissed, judgment correct. 
Tex.Civ.App. In action by trucking 
concern’s employee against oil well 
‘drilling company for injuries sustained 
when plug from steam manifold on a 
mud pump blew out, exclusion of tes- 
timony as to whether witness had wit- 
nessed any negligence on part of drill- 
ing company or any of its employees 
was not error, since question called 
for a pure “conclusion” of witness upon 
a mixed question of law and fact.—Por- 
tilla Drilling Co. v. Miller, 144 S.W.2d 
936, error dismissed, judgment correct. 

Tex.Civ.App. In action for contract 
price for drilling a water well, ex- 
clusion of answer to question wheth- 
er, assuming purpose of the contract 
was to produce a flowing well, witness 
used every reasonable means and pre- 
caution to produce a flowing well was 
not error, since the question called 
for a “conclusion” of witness upon a 
mixed question of law and fact, in- 
vading the province of the jury to 
pass upon controlling issue.—Yaeger 
v. Long Bros. Drilling Co., 147 S.W. 
2d 276, error refused. 


Tex.Civ.App. In proceeding to pro- 
bate will, asking attorney whether in 
his opinion testatrix had testamentary 
capacity as defined by the questioning 
attorney was improper, since the ques- 
tion was for the trial court in absence 
of a jury.—Krumb v. Porter, 152 S.W. 
2d 495, error refused. 


§ 596 

Mass. In action against city for in- 
juries sustained as a result of defect 
in a way, testimony of plaintiff con- 
cerning fair value of her work as 
housewife and mother was inadmissi- 
ble because constituting an attempt on 
part of plaintiff to assess her own 
damages for incapacity not shown to 
be measurable by any standard of 
market value.—Matloff v. City of Chel- 
sea, 31 N.H.2d 518, 308 Mass. 134. 


Miss. Permitting deputy sheriff to 
testify that railroad crossing at which 
accident fatal to truck passenger oc- 
curred was a dangerous crossing in- 
stead of requiring him to state merely 
the facts concerning its condition and 
surroundings and leaving it to jury to 
determine whether it was a dangerous 
erossing was error.—Columbus & 
Ry. Co. v. Robinson, 198 So. 749. 


Ohio App. In malpractice action, 
trial court erred in permitting a physi- 
cian, testifying as an expert, to state 
that in his opinion defendant physician 
exercised proper care in particular case 
under consideration, since such was the 
ultimate fact to be determined by the 
jury.—Abercrombie v. Roof, 28 N.H.2d 
772, 64 Ohio App. 365. 


§ 599 
Ind.App. In will contest on ground 
that testatrix was mentally incapable 
of making a will, cross-examination 
of physician, who testified on direct 


examination that testatrix was of 
sound mind, relative to delusions 
entering testatrix’ mind in making 


will, was not objectionable as not be- 
ing proper cross-examination and as 
being an invasion of province of jury 
and calling for a “legal conclusion” 
in view of scope of examination in 


ature and extent — 


praecox which was totally disabling © 
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chief,—Griffith v. 
345. F pe, ia be! v 
§ 601 __ wee 
N.H. In actions by passenger aga’ 
driver of automobile which struck 
of another automobile which came to- 
sudden stop at intersection, evidence on | 
behalf of driver, that a driver who 
knows he has to stop automobile can — 
make a little quicker stop than one w 
does not know it and who has to reac 
and put foot 6n brake, was competent 
at least in trial court’s discretion, a 
being testimony either of an expert o 
of a layman, even if the evidence bo: 
on a main issue.—Weiss v. Wasser 
15 A.2d 861. i 
§ 606 
Iowa. In order to justify admi 
of opinion evidence, the witness 
be qualified and the facts upon w 
he bases his opinion must be suffi 
to enable the qualified witness to 
press an opinion which is more 
a mere conjecture—Roberts v. Koo 
296 N.W. 811. ; 
Tex.Civ.App. In tenant’s action 
wrongful eviction, fact that tenant had ~ 
previously received from governmen 
four checks under acreage reduction 
contract with respect to other property 
did not qualify tenant, as a witness ii 
his action for wrongful eviction, to ex 
press an opinion as to the amount 
acreage reduction benefits he was e 
titled to as a tenant of the land fro 
which he was evicted.—_Stafford v. P 
ell, 148 S.W.2d 965. ; 
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akg 
ssio} 


§ 608 Ne 

C.C.A.Tex. Bxperts are entitled 
give in evidence only their opinion 
to conclusions from facts within rang 
of their specialties——Farris v. 
state Circuit, 116 F.2d 409. f 


The law requires that witness hay 
actual knowledge of fact to which h 
testifies, except in ease of experts.— 
vanes v. Interstate Circuit, 116 F. 

. { if 

C.C.A.Tex. In action against theat oY 
operator for injuries to patron by fall 
as she was leaving her seat after see: 
ing program, admission of testimony | 
of theater employee, not qualified 
expert, that theater lighting was stand 
ard lighting customarily used in bes 
theaters, testimony of building ma 
ager without technical skill that 
considered theater building reasonabl 
safe for use as theater when leased — 
defendant, and testimony of archi A 
or draftsman, having no experienc 
with plans for any theater building, — 
that floor plans of theater were of 
standard design and construetion, wai 
error prejudicial to  plaintiff.—Farri: 
v. Interstate Circuit, 116 F.2d 409. 

An “expert” is one who has acquired | 
knowledge, skill. or understanding of — 
certain facts beyond that of average ~ 
man by study or practical experience, — 
—Farris v. Interstate Circuit, 116 F. _ 
2d 409. = ae 

Cal.App. A highway traffic engineeer 
was not competent to give expert tes- 
timony as to the reaction time of the 
average automobile driver as bearing 
on physical impossibility of plain 
avoiding a collision in an emergency 
Moore v. Norwood. 106 P.2d 939. 

TiL.App. A switchman, who had 2 
years’ experience as a switchman an 
brakeman, was competent as an experi 
to express an opinion why a brake 
wheel on a freight car spun around and ~ 
threw brakeman to the ground.—Her 


ie 


vy. Pitcairn, 29 N.H.2d 543, 306 I1 
App. 583. 
Iowa. It is as proper in automobile 


accident actions as in other civil actions — 
for one possessing exceptional skill or 
knowledge of the subject matter to 
state an opinion where the facts are 
such that persons of average intelli- . 
gence are likely to prove incapable of 
arriving at a correct judgment with- 
out the assistance of such opinion.— 
Roberts v. Koons, 296 N.W. 811. — 
In order to justify admission of opin- — 
jon evidence, the witness must be qual- 
ified and the facts upon which he bases 
his opinion must be suflicient to enable — 
the qualified witness to express an 
opinion which is more than a mere con- — 


Ra Ject 
2 tougle : \ 
ue Ky. A witness, testifying as to dis- 
puted fact relating to particular sci- 
ence concerning which only an expert 
may possess knowledge, must be ex- 
pert in that science.—City of Owens- 
eae vy. Day, 145 S.W.2d 856, 284 Ky. 
Mont. The rules relative to testi- 
mony of both expert witnesses and 
killed observers as to their own ob- 
ervations, computations, and conclu- 
sions are essentially the same.—lIrion v. 
Hyde, 105 P.2d 666. 

f witness called upon to give ex- 
pert testimony is acquainted with the 
facts, he may give his opinion on the 
basis of his knowledge and observation 
n response to direct interrogation, pro- 
vided he is shown to have sufficient 
<nowledge of the facts to enable him to 
I an opinion entitled to be given 
veight by the jury and provided wit- 
ss first testifies to the facts in his 
own knowledge, upon which his opin- 
‘ion is based.—Irion yv. Hyde, 105 P.2d 


8) 


H. A witness may be permitted 
testify as an “expert” if he has 
owledge on subject matter of his 


earnings of plaintiff’s trucks 
10t error as against contention 
shat witness did not first establish that 
d special knowledge of subjects 
aR qualified him to give an opinion, 
ae 


1e) witness was accountant and 
or of company, books of which he 
gone over to gather his data.— 
artz Bros. Truckmen v. Interna- 
Brotherhood of Teamsters, 
auffeurs, Stablemen and Helpers, 
al 478, 19 A.2d 690, 126 N.J.L. 379. 
Long observation and actual 

though without actual 


reversing 20 
3 .8.2d 174, 259 App.Div. 840, appeal 
lenied 20 N.Y.S.2d 669, 259 App.Div. 


916. 


_Pa.Com.Pl. Bxperts testifying as to 
uantity of coal remaining, and using 
igures accumulated by other experts, 

t who themselves have not inspected 
of the workings for a long period, 
nnot be considered reliable. This as 
o alleged coal remaining in slopes, 
where mining operations had proceeded 
or many years, and abundant other evi- 
lence that there was no marketable coal 
emaining in the tract, though bill 
ate had claimed cost of reopening slopes 
where caves had occurred, and workings 
- impeded.—Quinn Coal Co. v. McDade, 34 
. uz.L.Reg.Rep. 395. 

Tex.Civ.App. In a proceeding to set 
aside sheriff’s sale on foreclosure of 
deed of trust lien, where agent of mort- 
_—s gagee’s successor in interest testified 
as an expert as to the value of land 
ld, testimony of agent who was in- 
rested in the proceeding was admis- 
sible, but the jurors were not required 
to accept it as conclusive.—Willard v. 
Whitaker, 153 S.W.2d 878, 
4" ash. In personal injury suit, 
icensed graduate chiropractor’s 
: t testimony that X-ray film, ad- 

mitted in evidence, indicated _ left- 
rotary scoliosis, which is sort of bend- 
ng or curvature, of plaintiff's spine, 
vas admissible—Manos v. James, 110 
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8 
ie: . determination of the 
question regarding amount of knowl- 
edge a witness must possess before be- 
ing permitted to give his opinion re- 
_ garding rental value of machinery and 
«equipment rests largely in discretion 


a 


ree abehly 
on for damages 


Western R. Co. v. H. W. Nelson Co., 
aun mre 823, rehearing denied 118 F. 
Ark. The question as to who is com- 
petent to express an opinion on the 
value of realty condemned is largely a 
question within the trial court’s discre- 
tion.—_Bridgman v. Baxter County, 148 
$.W.2d 673. 

Cal.App. Whether airplane passenger 
was qualified to give her opinion re- 
garding certain matters in operation 
of plane prior to crash was for the trial 
judge in the first instance and qualifi- 
cations of passenger were to be deter- 
mined by trial court before such opin- 
jon could be given.—Johnson y. West- 
ern Air Express Corporation, 114 P.2d 
688. : 

The qualification of a witness to give 
an opinion is in the nature of a trial 
of a “question of fact’? by evidence 
addressed to the judge alone, and as 
on other decisions on questions of fact 
by a trial judge, his ruling thereo 
igs a matter of discretion and will not 
be overturned on appeal unless there 
was an actual want of evidence to sup- 
port it, or a clear abuse of discretion 
in ruling on the evidence given on the 
subject.—Johnson v. Western Air HEx- 
press Corporation, 114 P.2d 688. 

Idaho. Whether or not a witness is 
qualified to testify as an expert is 


largely in the discretion of the trial 
judge-—Hobbs y. Union Pac. R. Co., 
108 P.2d 841. 


Ill. Chemist in charge of city’s chem- 
ical laboratory was properly permitted 
to state the result of .analysis made at 
the laboratory by him or under his su- 
pervision, where the chemist had testi- 
fied fully as to his qualifications and 
experience.—Chicago Cosmetic Co. v. 
City of Chicago, 29 N.H.2d 495, 374 
Ill. 384. 

Ill App. Whether a witness is com- 
petent to give an expert opinion is a 
question of fact for trial’ judge, and 
can only be reviewed where ‘there has 
been a grave abuse of discretion.— 
Werner v. Illinois Cent. R. Co., 33 N.E. 
2d 121, 309 Ill.App. 292. 

In action under Federal Hmployers’ 
Liability Act for injury to railroad 
brakeman who was struck by a dwarf 
semaphore signal while riding on side 
of box car, where record showed that 
after witness, who testified ag an ex- 
pert for plaintiff as to whether it 
would be practicable from railroad en- 
gineering standpoint either to reduce 
height of signal or move signal, had 
received his degree of electrical en- 
gineering, he was employed from 1900 
to 1926 as chief engineer for a manu- 
facturer of railroad cars and equip- 
ment and from 1926 to date of trial as 
a private consulting engineer, trial 
court did not abuse its discretion -in 
permitting witness to testify on such 
point. Federal Employers’ Liability 
Act § 1 et seq., 45 U.S.C.A. § 51 et 
seq.—Werner v. Illinois Cent. R. Co., 33 
N.H.2d 121, 309 IllApp. 292. 

Ind. In determining materiality of 
misrepresentations in application for 
life policy, insurer’s employee or official 
charged with duty of passing on appli- 
eation should be permitted to testify 
what he would have done if facts had 
been truly stated, but evidence should 
not be limited to his testimony, and 
persons qualified may testify fully to 
develop reasonableness of his possible 
action in the premises, and as the sub- 
ject of inquiry becomes more technical, 
involved or scientific, the trial court 
must exercise greater care in exercising 
its reasonable discretion in determining 
qualifications of witnesses.—New York 
Life Ins. Co. v. Kuhlenschmidt, 33 N.B. 
2d 340. 

Ind. The qualification of witness as 
an expert was a question for trial 
judge in exercise of reasonable discre- 
Pouca tide v. Howard, 34 N.H.2d 


Kan. The admission of expert tes- 
timony is for the court and the weight 
thereof is for the jury, but the facts 
on which an expert relies for his 
opinion should afford a reasonably 


Lu ‘ial Jj ge, in. or eae Asda 
for breach of contract.—Grand Trunk 
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Mass. In action against surgeon for 

allegedly causing osteomyelitis of: 


plaintiff's upper right humerus as re- | 


sult of forcibly seizing plaintiff’s arms 
while ether was administered to him, 
action of trial judge in deciding that a 
physician who testified ag a witness 
for plaintiff, and who was a general 
practitioner but who in 31 years of 
practice had treated more than a hun- 
dred cases of osteomyelitis, was not 
qualified to express an opinion wheth- 


suffered wag caused by the violent 
grasping of plaintiff's arms, was not 
an abuse of discretion.—Carbonneau y. 
Lachance, 29 N.@.2d 696. 

The qualifications of an expert are 
to be determined by the trial judge, 
and the trial judge’s judgment is sel- 
dom overturned,—Carbonneau vy. La- 
chance, 29 N..2d 696. 

Mass. The qualifications of an expert 
are commonly for the trial judge as a 


question of fact.—Flynn v. Growers © 


Outlet, 30 N.BH.2d 250. : 
In action for damages from eating 
contaminated pork sausage, whether 
city meat inspector whose duties did 
not include an inspection of meats in 
prepared form was qualified as an 
expert to testify that the sausage, 
which was packed in a glass receptacle, 
showed contamination was for the trial 
judge as a question of fact.—Flynn v. 
Growers Outlet, 30 N.H.2d 250. 

Mass. 


pert rests with trial judge, unless ex-. 


clusion of proffered evidence would be ~ 
‘unwarranted as matter of law.—Langis © 


Moc orem 33 N.H.2d 287, 308 Mass. 


In action against dentist for injuries — 
falling from dental chair — 


to patient, 
through window of defendant’s office 
after inhaling nitrous oxide, exclusion 
of testimony as to effect of inhalation 
of such gas on patients by’ another 
dentist, who testified that he had not 
used nitrous oxide for 25 years, on 
ground that witness was not qualified 
to testify as expert on such question, 
was not abuse of trial judge’s discre- 
tion.—Langis v. Danforth, 33 N.H.2d 
287, 308 Mass. 508. ; 

Mass. In action against bank for 
loss sustained in connection with pur- 
chase and sale of securities made on 
advice of bank’s president, refusal to 
admit alleged expert testimony con- 
cerning type of securities purchased on 
ground. that witness was not qualified 
to testify as an expert was not error, 
since preliminary question of qualifica- 
tion of an expert witness rests with 
trial judge——Snow v. Merchants Nat. 
Bank of New Bedford, 35 N.H.2d 213, 
309 Mass. 354, 

Mo. In certain situations a witness’ 
conclusions may be considered of prob- 
ative value in determining -whether 
party offering witness has made a 
sufficient case for jury.—Collins v. 
Leahy, 146 S.W.2d 609. 

-Mo. In malpractice action for al- 
leged failure of medical physicians to 
properly set and treat patient’s broken 
leg, refusal to permit “osteopath to 
testify, from his study of books and 
his experience gained over long pe- 
riod of time he had practiced with 
medical physicians, that methods of 
reduction of fractures by an _osteo- 
pathic physician and a medical phy- 
sician were the same, and that same 
text-books and authorities were used 
by the followers of both schools, of- 
fered for purpose of showing his 
qualification to testify in case, was er- 
roneous. Mo.St.Ann. §§ 9113, 13516, 
p. 5075, 7519.—Mann y. Grim-Smith 

ospital and Clinic, 147 S.W.2d 606. 

Mo. The qualification of physician 
as an expert was largely within trial 
court’s discretion: Wild v. Pitcairn, 
149 S.W.2da 800. 

Mo. In will contest, where opinions 
of law witnesses that testator was of 
unsound mind at time he executed will 


MY 


er osteomyelitis from which plaintiff — 


The preliminary question as 
to qualification of witness called as ex- © 


) 
ualification of ae to 
tify is largely within the sound dis- 
cretion of court.—Beebe & Runyan Fur- 
niture Co. v. Board of Equalization of 

Douglas County, 296 N.W. 764. - 

Neb. The determination of the qual- 
ifications. of witnesses to testify as to 
damages in condemnation proceedings 
is one resting in the trial court’s soun 
discretion.— Wahlgren v. Loup River 

Public Power Dist., 297 N.W. 833. 

- N.H. The question whether a_ wit- 
ness offered as an expert may testify 
as such is addressed to sound discre- 
tion of. trial court—Dowling y..L. H. 
Shattuck, Inc., 17 A.2d 529. 

N.H. The admissibility of, opinion 
evidence does not depend upon nature 
of issue upon which that evidence 
bears, but upon whether or not in 
sound discretion of presiding justice 
evidence of that nature will probably 
aid jury in their search for the ‘truth. 
—Dowling v. L. H. Shattuck, Ince, 

PAL 2dy ond. 

N.J.Sup. The question of the quali- 

: fication of the witness as an expert 

isa preliminayy question for the ccurt. 

 —Sehwartz Bros. Truckmen y. Inter- 

4 national Brotherhood of Teamsters, 

‘ Chauffeurs, Stablemen and _ Helpers, 
Local 478,19 A.2d 690, 126 N.J.L. 379. 

N.Y. The question of qualification 

of witness to testify as an expert is 

_ for determination, in his reasonable 

discretion, by trial court, which discre- 

tion is not open to review unless in de- 

 eiding question trial court has made a 
Serious mistake or committed error of 

law or has abused, his discretion.— 

_ Meiselman v. Crown Heights Hospital, 

+34 N.E.2d 367, 285 N.Y. 389, reversing 

20 N.Y.S.2d 174, 259 App.Div. 840, ap- 

Powe gems 20 N.Y.S.2d 669, 259 "ApD. 
iv 6. 

S.C. ae an expert’s opinion is 
admissible on a fact in issue, and 
whether a witness has qualified as an 
expert, are matters largely in discre- 
tion of trial judge.—O’Kelley v. Mutual 

F Life Ins. Co. of New York, 14 S.H.2d 

eo S25 197, §.Cs.31 09. 


Tex.Civ.App. Broker and his witness 

- were competent to testify as to value of 
services rendered in procuring purchas- 
er for oil and gas lease where each of 

_ witnesses testified unequivocally that he 
knew customary broker’s commission 

paid in vicinity for procuring sales of 
oil leases as well as market value of 
such leases.—Page v. Estes, 142 S.W.2d 
292, error dismissed, judgment correct. 


Tex.Civ.App. Whether a _ nonexpert 
witness has by conversation and obser- 
vation of conduct had sufficient oppor- 
tunity to testify as to the mental 
soundness or unsoundness of a person’s 
mind is largely within the discretion of 
the trial judge.—Davis v. Williams, 144 
§.W.2d 445. 

Tex.Civ.App. An expert witness’ 
qualifications and nature of testimony 
which he may give are governed and 
controlled by trial court. —Southern Un- 
derwriters v. Blair, 144 S.W.2d 641. 

Tex.Civ.App. In action by trucking 
eoncern’s employee against oil well 
drilling company for injuries sustained 
when plug from steam manifold on a 

mud pump blew out, exclusion of tes- 
_ timony of a witness ‘that he had never 
; witnessed any hazards about drilling 
company’s equipment, rigs, pumps, and 
boilers, and that he was present at time 
of explosion and did not see any neg- 
ligence on part of drilling company or 
its employees, was not error where 
it appeared on questioning of witness 
in absence of jury that he had never 
examined defendant’s equipment.—Por- 
tilla Drilling Co, v. Miller, 144 S.W.2d 
936, error dismissed, judgment correct. 

Tex.Civ.App. In compensation pro- 
ceeding, where medical expert refused 
to make a yes or no answer to question 
ropounded on voir dire examination 
By defendant’s counsel and _ witness 
stated in effect that the question could 
not be answered yes or no, refusal to 


i 


ee 


7 


' be disturbed 


ror 
ex. Civ.App. 


issed Med 
misse g1 

; The ae 
in condemnation proceedings is a mat- 
ter for discretion of the trial judge. 
—City of Corpus Christi v. McLaugh- 


lin, 147 S.W.2d 576, error dismissed. 
Tex.Civ.App. Generally, statement 
of witness that he knows value. of 


property in question will suffice to 
authorize reception of his opinion un- 
Jess the adverse party should request 
permission to cross-examine the wit- 
ness with a view to developing facts 
going to show that witmess does not 
in reality know the value of the prop- 
erty.—Moody v. Castleberry, 151 S.W. 
2d 960. 

Where plaintiff and another witness 
testified that they were acquainted 
with reasonable market value of horses 
in part of county wherein plaintiff 
resided, a “prima facie qualification” 
of plaintiff and the witness was shown, 
and their opinion concerning market 
value of plaintiff's horses was admis- 
Sible, in absence of request for cross- 
examination of plaintiff and the wit- 
ness on the matter of their qualifica- 
tion.—Moody vy. Castleberry, 151 S.W. 
2d 960. 

Witness who testified that he had 
some idea about the price of horses 
in his county was not qualified to 
state his opinion concerning market 
value of the plaintiff's horses, but re- 
ception of his testimony did not au- 
thorize reversal, where the testimony 
of qualified witnesses concerning value 
of the horses was not in dispute.— 
Moody y. Castleberry, 151 S.W.2d 960. 

Tex.Civ.App. Witness who testified 
that in his opinion defendants’ 400- 
acre tract of land in Medina county 
exclusive of 3.52-acre strip condemned 
for highway purposes suffered no de- 
preciation in value as a result of tak- 
ing of strip was prima facie qualified 
to express opinion, where it appeared 
that he lived in Medina county, that 
he had been in the banking business, 
and that at time of trial and for five 
years before trial he was the agent of 
a federal land bank which held a mort- 
gage on land involved, and he testified 
that he was well acquainted with land 
and knew land values in Medina coun- 
ty and in community where land in- 
volved was located.—Naeégelin. v. State, 
153 S.W.2d 269. 

Wash. The decision upon ex- 
perimental qualifications of expert wit- 
nesses should be left to determination 
of trial court.—Oyster v. Dye, 110 P. 
2d 863. 

W.Va. The qualification of expert 
witness must affirmatively appear, but 
ruling of trial court thereon will not 
in absence of abuse of 
diseretion.—Byrd v. Virginian Ry. Co., 
13 $.H.2d 273. 
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Cal.App. In action for death of au- 
tomobile guest as result of injuries sus- 
tained in collision with another auto- 
mobile at intersection against driver 
of other automobile, question, asked 
defendant motorist in an endeayor to 
develop last clear chance rule, as to 
whether he knew that tatenee chon was 
a dangerous intersection, was properly 
excluded on ground that question would 


eall for a ‘“conclusion”’,—Bramble y. 
McEwan, 104 P.2d 1054. 

Cal.App. Whenever the question of 
fact to be determined is the result of 


the common experience of all people 
ordinary education, or such result is 
be inferred from particular facts, such 
inference must be drawn by the jury 
and opinion eyidence thereof is inad- 


missible. Code Civ.Proc. § 1870, subd. 
Segeeoete v. Norwood, 106 P.2d 939. 
Ga.Ap In action by landlord 


Mae oman to recover cost of im- 
provements as specified in lease where 
landlord testified without objection that 
he knew of his own knowledge that 
the amounts set out in the itemized 
statement had been paid by him over- 
ruling of objection to landlord’s testi- 
mony that something in excess of spec- 


ELOCte a aie ie 
determination of testity that he knew that expendi 


be the qualifications of an expert witness 


nel 
ence’ and that. Vana 


testified to went into the erecti 
the building—Arkansas Fuel Oil C 
v. Andrews Point Co., 13 Pee ake 
Ga.App. Where, in taxpayer’s — 
davit of illegality to a tax exe 
of the town of Mt. Airy, certain 
were alleged as grounds of defe 
testimony of mayor of town 0 
ing of the issue made by the affi avit, 
after reading the affidavit, that each — 
ground of the alleged illegality was 
true, was testimony of the Phar . 
the allegations in the affidavit 
such testimony was not inadmissible 
on ground that it was a mere “ wis 
elusion” and “opinion” of the mayor, 
and the mayor was then subj t to 
cross-examination as to the source « 
his information and ability to 
the correctness of the plenean fac 
Laws 1921, pp. 1040, 1041, §§ 23, 2 
—Seott v. Mayor, etc., of Mount . 
14 S.H.2d 127, 64 Ga.App. 828. 
Ind.App. In action for repayment 
money had and received by _ ve 
under contract for sale of land, askin 
one of vendors why he did not de) yer 
deed for 18 days after demand — 


¢ In action for damages 
tiff’s truck which collided with 


at an angle across highway ae nig 
permitting motorist who had p 
fendant’s automobile out of dite es 
testify that defendant could hay 
ten off highway by pulling into_ 
way “about the length of a Ford | 
was not erroneous as calling f 
opinion and misleading the jury, i 
motorist showed an intimate knowlec 
of situation sufficient to qualify hin ; 
testify as he did, and defendant’s testi- 
mony as a whole showed that he i 
of the same opinion.—Tucker y. I 
land-Potter Co., 148 S.W.2d 691 
Ky. 533 
Mo. In action against state h 
way commission for breach of : 
sion in bridge construction contract 
requiring that list of qualified wor 
ers in the county be furnished con- 
tractor by employment agency, where 
action was tried to the court, letter | 
ehief engineer of commission ne 
chief counsel, of which a copy 
sent to contractor reciting that Lou 
employment agency had not co-op 
ed with contractor, was proper] 
mitted over objection that letter ws 
confidential that the chief engineer was — 
not present and could not be cross-— 
examined, and that statement of — 


gineer was “hearsay” and a re 
sion. Rev.S8t.1939, § 1228, eR 3 
SE 2062, D. 1352.—Hancoek v. 


Highway Commission, 149 S.W.2a- 2 

N.C. Generally, testimony of wi 
nesses upon matters within scope 
common knowledge and experience 
mankind, given upon trial of the ca 
must be confined to statements of con 
crete facts within their own observa 


tion, knowledge and _ recollection 
Jordan, v. Glickman, 14 8.H.2d 40, 219%. 
a 


Ohio App. In action for maliciously et 
inducing corporation to breach its co 
tract with plaintiff, testimony that 
ness had definite knowledge that 
retary of the corporation was dealing 
with other competitors was sobiegtion: es 
able-—Horth v. American Aggrega’ Byte 
Corporation, 35 N.H.2d 592. 

Ov. In personal injury action a wi fs OR 
ness may testify to his observations of — ag 
the external manifestations of a. per- 
son’s physical and mental condition.— 
oe Pacific Supply Co-op., 113 P. is 
2d 627. iy! 
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C.C.A.Tex. An expert is not pers a 
mitted to testify as to his opinion on 
matter of common knowledge.—Farris 
vy. Interstate Circuit, 116 F.2d 409. 

Ala. In action for injuries to one 
slipping and falling on slick cement 
sidewalk sloping upward toward en- 
trance to defendant’s medical clinic 


wD 


such inference must be drawn 


- inadmissible. 


%, 


ai ee ee 


ro ; i Patt 
_-puilding, testimony of city’s chief in- 
- spector of weights and measures that 


such a ramp would be safer, if grooved, 
or chipped up, aS was shown to have 
been done by defendant after acci- 
dent, was in respect to matter of com- 
mon_ knowledge, so that trial court 
could not be held to have erred in ei- 
ther admitting or rejecting it.—Nor- 
wood Clinic v. Spann, 199 So. 840, 240 
Ala. 427, 4 : 

Cal.App. Whenever the question of 
fact to be determined is the result of 


the common experience of all people of 
_ ordinary c 
to be inferred from particular facts, 


education, or such result is 
a by te 
jury and opinion evidence thereof is 
ea Code Civ.Proc. § 1870, 
. 9.—Moore v. Norwood, 106 P.2c 


491, 


Mass. In action on accident policy, 


where question was whether circum- 


in 
a river with a kayak, met death by 


uy accidental injury within terms of poli- 


fl 


fe 


* 


Kayak was loaded with supplies, and 
eS 
At 
not descend the river without being 
drowned, was admissible, 


7 


as, 8 


cial skill, 


ey and evidence warranted finding that 


jury was not familiar with river, a 
geologist’s opinion that an individual 
in a kayak loaded with supplies could 


as against 
contention that subject was within com- 
mon knowledge of jury.—Sargent v. 
pa seachuselts Accident Co., 29 N.H.2d 
— 825. 


Mass. There is no room for opinion 
of an expert if subject of his testimony 
is of such a nature that it may be pre- 
sumed to be within the common ex- 


perience of men, but if such is not 


he situation, the testimony of a quali- 


_ fied expert is admissible for such help 


as it may, if believed, give to the trier 
of facts.—Flynn vy. Growers Outlet, 30 
N.B.2d 250. 

Neb. iuxpert testimony is not to be 
used where the subject of inquiry does 
not call for special skill, knowledge, or 
experience.—Moore v. Krejci, 297 N.W. 
913 


ri In action for personal injuries sus- 


- tained in collision between automobile 


and truck, expert testimony was not 
admissible to prove the direction of 


force causing damage to the truck, 


since the subject did not call for spe- 
knowledge or experience.— 
Moore v. Krejci, 297 N.W. 913. 


N.Y. Ordinarily, expert medical 


- opinion evidence, based on suitable hy- 


_ potheses, is required when subject mat- 
ter to be inquired about is presumed 
not to be within common knowledge and 
experience and when legal inference 
redominates over statement of fact, to 
furnish basis for determination by ju- 
ry of unskillful practice and medical 
treatment by physicians, but where 
matters are within experience and ob- 
servation of ordinary jurymen from 
which they may draw their own con- 
clusions, and facts are of such nature 
as to require no special knowledge or 
skill, opinion of experts is unnecessa- 
ry.—Meiselman y. Crown Heights Hos- 


pital, 34 N.B.2d 367, 285 N.Y. 389, re- 


versing 20 N.Y.8.2d 174, 259 App.Div. 


-- 840, appeal denied 20 N.Y.S.2d 669, 259 


App.Div. 916. 
Ohio App. In automobile accident 
ease, testimony of plaintiff's son re- 


_specting son’s opinion as to relation 
between marks on highway and dam- 


aged wheel of automobile and that in 
son’s opinion in turning a corner at 


considerable speed or when attempt- 


wheels left heavier 
of curve was ad- 
where son gave facts upon 


ing to slow up; 
tracks on outside 
missible, 


which opinions d, sir 
testimony respecting such matters was 
not within realm of ‘expert testimony. 
—Frey v. E. G. Buchseib, Inc., 33 N. 
BH.2d 862. . 

Utah. Opinions of witnesses are 
not properly admissible where issue 
may be resolved by persons of com- 
mon knowledge and understanding 
who have possession of the facts.— 
Yowell v. Occidental Life Ins. Co., 110 
P.2d 566. 
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§ 

C.C.A.Mo. A nonexpert witness may 
give his conclusion concerning what 
an article or condition was where the 
descriptive facts are known to him but 
consist of such a variety of facts and 
circumstances, are so numerous, and 
consist of such a large number of 
minute details, that the individual facts 
giving rise to the mental picture of the 
object or condition may not be readily 
isolated and_ stated.—Pillsbury Flour 
Mills Co. v. Miller, 121 F.2d 297. 

Ala, Ultimate fact may be_ stated 
where it is practically impossible to 
reproduce or adequately describe pri- 
mary facts on which inference is based. 
—Holman v. Brady, 3 So.2d 30. 

Permitting motorist to state that in 
his judgment he would have_ been 
“completely by” truck driver before 
entrance to place into which truck 
driver made a left-hand turn without 
warning, if truck driver had not veered 
over, Was prejudicial error.—Holman VY. 
Brady, 3 So.2d 30. 

Iu.App. In switchman’s action for 
injuries when brake wheel on which he 
placed his hand spun around and threw 
him to the ground, testimony of switch- 
man as to whether he did, or did not, 
do anything to cause the brake wheel 
to spin around, was properly admitted 
as testimony as to facts learned by 
Switchman from observation and ex- 
perience.—Herb y. Pitcairn, 29 N.H.2d 
543, 306 Ill.App. 583. 


§ 616 
N.H. In declaratory judgment action 
by insurer against another insurer 


and others to determine liability un- 
der automobile liability policies, tes- 
timony by brother and business as- 
sociate of insured that he hired ac- 
cident victim to work upon_ truck 
for his brother was not objectionable 
as a “conclusion of law”. Laws 1929, 
c. 86.—Merchants Mut. Casualty Co. y. 
Smith, 17 A.2d 88. 
§ 617 

Tex.Civ.App. In action on joint life 
policy which was not to become effec- 
tive or be reinstated unless husband 
and wife were living and in good 
health, physician’s testimony that at a 
date prior to the issuance of the policy, 
the wife was treated for an ailment 
diagnosed as cancer was not “opinion 
testimony” which could be disregarded 
by the court as the trier of facts.— 


Texas Independence Life Ins. Co. vy. 
Pickens, 153 S.W.2d 884. 
§ 618 
Ga.App. In action on note, it was 


competent for the defendant to testify 
that he did not owe the plaintiff any- 
thing on the note at the time of the 
trial, as against contention that testi- 
mony was a “conclusion”, and any error 
in the admission of the evidence was 
harmless because defendant testified 
elsewhere without objection that the 
note sued on was overpaid by other 
checks.—Malleable Iron Range Co. v. 
Caffey, 13 S.H.2d 722. 

Mass. Indebtedness is not mere 
opinion, but is fact capable of being 
within personal knowledge, though it 
may depend upon or be mixed with 
law.—Kulchinsky vy. Segal, 30 N.B.2d 
830.°307 Mass. 571. 

Where indebtedness or some similar 
concept constitutes the vital issue, a 
witness commonly is required to state 
the basic facts rather than the ulti- 
mate conclusion.—Kulchinsky yv. Segal, 
30 N.H.2d 830, 307. Mass. 571. 


§ 619 
Cal.App. In suit to quiet title to 
personal property, court properly re- 
fused to permit witness testifying as to 
his interest in property, to give his 
opinion or conclusion as to ownership 


were predicated, since | 


f rei 

ns, 111 P.2d' 
Cal.App. — 
property is a “fact” to whic 
may testify and not a “lega 
sion”.—Diamond ° y. Grath, 116 P.2d 
114. ‘ 

Ga.App. In action in trover to_re- 
cover empty bottles allegedly owned by 
the plaintiff who operated beverage 
company, plaintiff’s testimony that he 
had title to the bottles when he filed 
the action was a mere “conclusion” 
which did »t authorize recovery.— 
Worthy v. Williams, 12 S.E.2d 139. 
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Ky. Testimony that the respective 
parties were in possession of a lane 
without stating facts sufficient to show 
possession amounted to mere “conclu- 
sions of law’’.—Williams v. Waddle, 148 
S.W.2d 298, 285 Ky. 416. 

' § 623 

Ala.App. In action for damages for 
assault and battery committed by de- 
fendant’s employee who during a 
strike transported other employees 
from plant and fired pistol, injuring 
plaintiffs, question on cross-examina- 
tion asking employee to state whether 
he transported the other employees on 
his own responsibility was improper 
as calling for a “conclusion” of the 
witness as to his intent, purpose or 
motive in rendering the  services.— 
Knight Iron & Metal Co. vy. Ardis, 199 
So. 712, 29 Ala.App. 600, reversed 199 
So. 716, 240 Ala. 305. . 

Del.Ch. In action by purchasers of a 
retail newspaper business to compel 
newspaper publisher to sell papers to 
purchasers on ground that usage or 
custom required publisher to accept 


purchasers as new distributors, in ex-. 


amining witnesses, question as_ to 
whether, under general custom or us- 
age in newspaper trade, a newspaper 
publisher, who has been supplying a 
carrier’s requirements of its papers for 
the carrier’s routes and news stand 


sales has the right arbitrarily to refuse — 


to supply the requirements of its news- 
papers to one who has bought a car- 
rier’s routes and news stand was im- 
proper as calling for a_ “conclusion of 
law”.—Fisher v. News-Journal Co., 21 
A.2d 685. 

_Ga.App. A nonexpert witness may 
give his opinion concerning safety or 
danger of a particular appliance where, 
from familiarity with it or by reason 
of having seen it in operation, he has 
gained a personal knowledge thereof.— 
woe Hospital y. Anderson, 16 S.B. 

Il.App. In action for injuries to 
member of club allegedly caused by 
disturbance created by intoxicated per- 
son to whom club had sold liquor, tes- 
timony that person who had joined 
in the disturbance was sober when 
he left his table and joined in 
the melee was a mere ‘conclusion’, 
Smith-Hurd Stats. c. 43, § 135.—Klopp 
v. Benevolent Protective Order of Elks, 
Lodge No. 281, 33 N.E.2d 161, 309 Il. 
App. 145. 


_ lowa. In will construction proceed- 
ing wherein issue was whether pur- 
chase-money mortgage note was with- 
in will provision cancelling children’s 
indebtedness to testatrix, testimony of 
party who drew deed for testatrix as 
to substance of the conversation with 


i 
conclu- 


testatrix was admissible to show testa-_ 


trix’ intent, as against contention 
statements of party testifying were 
conclusions”.—Trott’s Estate v. Han- 
son, 294 N.W. 777. 


La.App. A litigant cannot estimate 
in globo his damages, but must make 
his claim certain and support it by 
competent evidence.—Goynes y. St, 
Charles Dairy, 197 So. 819. 

Mo.App. In action to recover under 
double indemnity clause of life policy 
on theory that insured was insane at 
time he committed suicide, statements 
of insured’s mother, that “There was a 
terrible change over him,” “he wasn’t 
himself,”” and “he acted like he didn’t 
have his right mind,” were conclusions 
of witness, and were properly excluded, 
where witness did not testify as to any 
statements of fact to make them com- 


en A 


“conclusions” 


and controlled by landlord for the 
common use of his tenants, testimony 
of tenant’s son that water was coming 
over roof. through sides of drain and 
leader was not inadmissible as_opin- 
ion testimony of a nonexpert, but it 
was admissible as testimony of a fact 
given by one who contended that he 
saw what he described.—Turzay v. 
Berkowitz, 14 A.2d 265, 125 N.J.L. 61. 

Or. In farmer’s action for injuries 
sustained in automobile accident, testi- 
mony tending to show that as a result 
of his injuries the farmer had become 
a depressed and melancholy individual 
where formerly he had been cheerful 
and alert was not objectionable on 
ground that the evidence was not with- 
in pleadings and consisted of opinions 
of witnesses, where complaint alleged 
and proof showed that the farmer sus- 
tained a concussion of the brain,-and 
there was medical testimony that mel- 
ancholia and depression following an 
injury were symptomatic of concussion. 
—Shaw v. Pacific Supply Co-op., 113 
P.2d 627. 

Pa.Super. In dance hall operator’s 
action against members of union 
charged with interfering with contracts 
between operator and dance bands, tes- 
timony of president of local union de- 
nying that he had induced the breach 
of contracts with operator or acted 
with malice towards operator was in- 
admissible as a ‘conclusion’ of the 
witness.—Hddyside Co. v. Seibel, 15 A. 
2d 691, 142 Say yo ae 


C.C.A.Tex. In action against oil 
company for death of contract welder 
who was killed in explosion which oc- 
curred when he applied torch to leak 
in one of other tanks, questioning 
‘welder employed by company respect- 
ing who was in charge of welding 
operations and who was the judge of 
whether an object was safe to be weld- 
ed was improper because calling for 
of the witness, because 

and suggestive, and because 
permitting answers that were not mat- 
ters of expert opinion.—Crow v. Con- 
tinental Oil Co., 115 F.2d 740. | 

C.C.A.Tex. Expert testimony is ex- 
cepted from opinion evidence rule on 
theory that such testimony serves to 
inform court about affairs not within 
average man’s full _understanding.— 
Farris v. Interstate ,Circuit, 116 F.2d 
409.. 

D.C.Conn. In taxpayer’s action for 
refund of gift tax paid on gift of stock, 
expert testimony as to time which 
would have been required for ad- 
vantageous liquidation of stock and re- 
sults of a liquidation which could 
have been accomplished within that 
time would have been competent, and 
such evidence, if convincing, might 
have satisfied burden of proof resting 
on taxpayer, but, in absence of evi- 
dence covering that ground, there was 
nothing to overcome weight of sales 
prices for small lots of stock at date 
of gift, and hence taxpayer’s burden of 
proof was not sustained. Revenue Act 
1932, § 506, 26 U.S.C.A. Int.Rev.Code, 
j 1600. —Gromt v. Smith, 34 F.Supp. 
3 ° 


leading 


occult and can be found only by re- 
sorting to the _ seiences.—HEmployers’ 
Liability Assur. Corporation, Limited, 
of London, England, v. Industrial Ac- 
cident Commission, 109 P.2d 716. 

_ App.D.C. In determining whether an 
imported book is subject to confisca- 
tion and destruction as obscene, expert 
opinions of psychologists and sociolo- 
gists may be considered. Tariff Act 
1930, § 305(a), 19 U.S.C.A. § 1305(a).— 
Parmelee v. U. S., 113 F.2d 729. 

Ga.App. In~ action by landlord 
against tenant for cost of building 
erected in accordance with plans and 
specifications of lease, exclusion of 
testimony that reasonable cost for la- 
bor and materials in erecting the build- 
ing would not have exceeded a certain 
Sum was proper, since question of the 
cost of the filling station was not a 
subject of expert testimony.—Arkansas 
Fuel Oil Co. v. Andrews Point Co., 13 
S8.E.2d 738. 

Il.App. In action against hospital 
for injury caused by use of cauteriz- 
ing machine, court did not err in al- 
lowing hypothetical questions pro- 
pounded to medical witnesses to be 
answered, where questions were based 
on testimony and were not mislead- 
ing and testimony of such witnesses 
related to matters of peculiar knowl- 
edge and skill not common to average 
man.—Delling v. Lake View Hospital 
Ass’n and Training School for Nurses, 
33 N.E.2d 915, 310 Ill.App. 155. 

Iowa. It is as proper in automobile 
accident actions as in other civil ac- 
tions for one possessing exceptional 
skill or knowledge of the subject mat- 
ter to state an opinion where the facts 
are such that persons of average in- 
telligence are likely to prove incapable 
of arriving at a correct judgment with- 
out the assistance of such opinion.— 
Roberts v. Koons, 296 N.W. 811. 

Md. Expert testimony is not admis- 
sible on a question which the jurors 
themselves can decide from the facts, 
but it is admissible when the formation 
of a rational judgment from the facts 
requires special training or skill._— 
pe ee eatelaee v. Thompson, 20 A.2d 


Mass. There is no room for opinion 
of an expert if subject of his testimony 
is of such a nature that it may be pre- 
sumed to be within the common ex- 
perience of men, but if such is not the 
situation, the testimony of a qualified 
expert is admissible for such help as it 
may, if believed, give to the trier of 
facts—Flynn v. Growers Outlet, 30 
N.H.2d 250. 


Mo. It is no ground for exclusion 
of testimony of an expert witness to 
say that a question calls for an opin- 
ion or conclusion or invades the proy- 
ince of jury, so long as the question 
does not call for a conclusion of law. 
—Mann v. Grim-Smith Hospital and 
Clinic, 147 S.W.2d 606. 


N.H. ‘Varying estimates of experts as 
to reproduction cost are to be consid- 
ered for rate-making purposes, - and 
their relative weights passed upon, and 
a finding deduced in the same manner 
as opinion evidence in general is ex- 
amined and appraised.—State v. Hamp- 
ton Water Works Co., 18 A.2d 765, re- 
hearing denied 19 A.2d 435. 

N.Y. Ordinarily, expert medical 
opinion evidence, based on suitable hy- 
potheses, is required when subject mat- 
ter to be inquired about is presumed 
not to be within common knowledge 
and experience and when legal infer- 
ence predominates over statement of 
fact, to furnish basis for determina- 
tion by jury of unskillful practice and 
medical treatment by physicians, but 
where matters are within experience 
and observation of ordinary jurymen 
from which they may draw their own 
conclusions, and facts are of such na- 
ture as to require no special knowledge 


such law could be proven by the st 


De des 


experts is 
Crown 


The nature of osteomyelitis and its 
cause and probable effect were proper 
subjects for testimony of a competent 
medical witness.—Meiselman y. Crov 
Neights Hospital, 34 N.E.2d 367, 285 
N.Y. 389, reversing 20 N.Y.S.2d 174, 
259 App.Div. 840, appeal denied 20 N. © 
Y.S.2d 669, 259 App.Div. 916. ‘ ve 

Pa.Com.Pl. Expert testimony is a 
missible when the subject matter is Bi 
a nature not understood by the ordi- — 
nary layman because of its technical 
character.—Hquitable Loan Soc. 1 
Harr, 49 Dauph. 182. ‘ ; 
S.C. Whether an expert’s opinion | 
admissible on a fact in issue, an 
whether a witness has qualified as 
expert, are matters largely in disc 
tion of trial judge—O’Kelley v. Mu 
tual Life Ins. Co. of New York, 14 S.E. 
2d 582, 197 S.C. 109. ie Sa 

Tex.Civ.App. An expert wit " 
qualifications and nature of testimony 
which he may give are governed an 
controlled by trial court.—Southern Un 
derwriterg v. Blair, 144 S.W.2d 641. — 

Wash. A proper matter for expert 
testimony is one, the discussion o 
which calls for some special skill o: 
knowledge beyond understanding o 
the ordinary person.—Oyster v. Dye, 
110 P.2d 868. ) 


8 635 ; ee 

Ala. In action on life policies issued bak: 
by New York insurance company, wher 
law of New York was properly pleaded, 


‘utes quoted in the plea, by decisio 
of New York courts, and by ‘testimony 
of competent witnesses. Code 1923, § 
7710.— Equitable Life Assur, Soc. 


N.J. In guest’s action for injuries 
sustained in automobile accident 
New York, opinion : 


pertinent to issue, was properly — fri 
mitted, since law of state of New 
York was a fact to be proved like an 

other fact. Vehicle and Traffic Law NC 
Y. § 59.—Max v. Max, 15 A.2d 616, 125 
N.J.L. 271, affirming 10 A.2d 163, 123 
N.J.L. 580. : 


York, the construction of which was 
yi 


is 
gree, was a member of the’ American 
Chemical Society and for 10 years i 
connected with a_testing laboratory 
specializing in testing of engineering, 
construction and road materials was © 
properly permitted to testify as an “ex- 
pert” that the pole was brittle, where 
it was shown that bamboo was a struc- : 
tural material and that fundamental 
principles applicable for testing of one — 
type of such material were the same as 
principles applicable for testing of any 
other structural material—McCormick © 
v. Lowe & Campbell Athletic Goods Co, 
144 S.W.2d 866. iri: 
§ 647 ol 
Ga.App. The court will not take ju- 
dicial knowledge of alleged scientific 
principle that a diesel engine cannot — 
jerk in starting, but fact ef incapacity fy e 
to jerk must be demonstrated by testi- 
mony of experts—Alabama Great — 
Southern R. Co, v. MeBryar, 15 S.H.2d — 
563. a 
651 ie 
C©.C.A.Pa. Evidence concerning reac- 
tion or effect of certain stimuli on ~ 
persons or things may be introduced © 
when material to an issue, but in so. 
far as such evidence is adduced from 
nonexperts, only those are competent 
to testify who have observed first 
hand manifested reactions or conduct Pe. 
of person or thing under inquiry when 
so stimulated.cHadley v. Baltimore & 
O. R. Co., 120 F.2d 993. 7 
D.C.Pa. In action for death and dis- 
ability benefits under life policies, in- rt 
sured’s wife, who was life policy bene- 
ficiary, was competent to testify from 


tablishment.—Moyer y. Adtna Life Ins. 
~~ €o., ‘39 E.Supp. 725. : 
Mass. The testimony of a lay wit- 
ness as to results based on actual ob- 
servations is not inadmissible because 
eonclusion as to those results is not 
reached at actual time of observations. 
-—Copithorn v. Boston & M. R. R., 35 
N.E.2d 254, 309 Mass. 363. 

Mo. In action for injuries sustained 
n automobile collision permitting 
deputy constable to testify that he ex- 
1ined brakes on automobile in which 
plaintiff was riding, one-half hour 

after the collision, and found that the 
brakes went all the way to the floor 
board, was not error on the ground 
that the witness was not an expert on 
brakes and there was no showing that 
he brakes were bad before the colli- 
sion, since such matters went only to 
the weight of the deputy’s testimony. 
—Long vy. Mild, 149 S.W.2d 853. 

Mont. The rules relative to testi- 
ony of both expert witnesses and 
skilled observers as to their own ob- 
servations, computations, and conclu- 
sions are essentially the same.—Irion 
vy. Hyde, 105 P.2d 666. 
A skilled witness is permitted to 
te facts known to him because of 
is special knowledge and experience, 
or his inference from facts observed by 
m, where the matter involved is 
ech that persons without his special 
training could not observe intelligent- 

r or draw correct inferences.—Irion 
y. Hyde, 105 P.2d 666. 

__A witness, of special knowledge or 
skill on a subject outside of ordinary 
alm of human experience, may be 
ermitted to state his inference, from 
ets observed by him, as to matters 


fyde, 105 P.2d 666. 

Mont. In dentist's action against pa- 
tient for balance due on the price of a 
set of false teeth, the patient was com- 
petent to testify regarding the physi- 
11 facts in connection with the teeth 
he knew them, as against contention 
t he was not qualified as an expert 
testify regarding whether the teeth 
were reasonably fit for the purpose for 
which they were intended.—Cash v. 
mapp, 113 P.2d 343. 


§ 652 

_D.C.Pa. In action for death and dis- 
‘bility benefits under life policies, 
wherein a question was whether insur- 
er had satisfactory knowledge of the 
insured’s disability before alleged lapse 
of policies, through knowledge of in- 
; urer’s agent, admission of testimony 
of agent that the insured’s physical 
- eondition’ was “bad” was not error 
where the agent immediately explained 

 faetually what he meant by the quoted 
word.—Moyer vy. 4dtna Life Ins. Co., 39 
—#E.Supp. 725. 
In action for death and disability 
benefits under life policies, admission 


hat insured looked like a ‘‘fellow that 
has locomotor ataxia’ was not error, 
where the witness promptly explained 
that he meant dragging feet, and that 
this was a condition recognizable by a 
jJayman.—Moyer vy. AStna Life Ins: Co., 
39 F.Supp. 725. ¢ 
-  _ Ga.App. In _ beneficiary’s action on 
- double indemnity provision of life pol- 
icy, exclusion of testimony of witness 
who was member of coroner’s jury 
which returned verdict that insured 
-  eame to his death at the hands of un- 
_ known parties, that in his opinion the 
wounds inflicted upon the. insured 
were self-inflicted was not error, where 
there were no facts stated by witness 
upon which to base his testimony.— 
— New York Life Ins. Co. v. Ittner, 14 

a 8.8.20 208, 64 Ga.App. 806. 
_  Ga.App. In action for death of pe- 
destrian allegedly struck by train, an 
opinion by a witness that pedestrian 
had “staggered into side of the train” 
ory was properly excluded, where no facts 
were stated on which such_ opinion 
- eould be based.—Atlanta & W. P. R. 

See wOomy. Crnitt, 16 §.0.2d 273. 
Mo.App. Where _ beneficigry’s ad- 
ministrator sought to escape effect of 


‘ 


tween beneficiary of | 


Palot testimony of beneficiary’s witness — 
ee 


a es Sea ae? Fe 
mpromise agreement. 


insurer on ground that é 
was _not of sound mind at the time 
agreement was signed, and _ benefici- 
ary’s neighbor who witnessed her 
signature to the release testified con- 
cerning what beneficiary said to him 
and what she was doing at the time the 
release was signed, exclusion of tes- 
timony, as to whether neighbor form- 
ed impression that beneficiary did not 
understand what nature of the trans- 
action waS,~was proper where witness 
had not testified to sufficient facts to 
warrant him as a layman to express 
an opinion.—Kelley v. United Mut. Ins. 
Ass’n, 149 S.W.2d 905. 

Mo.App. In proceeding to test the 
soundness of mind of defendant and 
her ability to manage her affairs, ad- 
mission of lay witnesses’ testimony 
concerning soundness of defendant’s 
mind was error where facts on which 
conclusion was based were not related 
to court and witnesses relied only on 
long acquaintance with defendant.— 
Ingram y. Hargis, 153 S.W.2d 389. 

A lay witness must first detail to 
court tacts upon which he bases an 
opinion that person whose sanity is in 
question was insane and if found by 
fourt from such facts to be qualified 
witness may then be permitted to tell 
jury whether such person is insane or 
of unsound mind, and mere acquaint- 
ance with person whose sanity is ques- 
tioned is not sufficient foundation.— 
Ingram v. Hargis, 153 S.W.2d 389. 

Mo.App. A witness may relate ab- 
normal conversation and conduct of 
person whose sanity is questioned, and 
after thus laying foundation, such wit- 
ness may then give an opinion that 
person inquired about is insane.—Ru- 
binstein v. New York Life Ins. Co., 153 
S.W.2d 760. 

In action to recover under double in- 
demnity clause of life policy on theory 
that insured was insane at time he 
‘committed suicide, statements of in- 
sured’s mother, that “There was a ter- 
rible change over him,” “he wasn’t 
himself,’ and “he acted like he didn’t 
have his right mind,” were conclusions 
of witness, and were properly excluded, 
where witness did not testify as to any 
statements of fact to make them com- 
petent.—Rubinstein y. New York Life 
Ins. Co., 153 S.W.2d 760. 


In action to recover under double in- 
demnity clause of life policy on theory 
that insured was insane at time he 
committed suicide, statements of plain- 
tiff's witness, who when being ques- 
tioned with view of qualifying him to 
give an opinion as to sanity of insured, 
and while relating an incident when he 
and insured were together on a truck, 
that “I told him I was going to drive 
from there on, and his eyes bulged out 
of his head, and it seemed like his—,” 
and, “I wouldn’t ride with him unless 
I could drive,” and “It looked like he 
was seeing something which would just 
come before him,’ were statements of 
mere conclusion of witness, and were 
properly excluded, where there was no 
statement of fact to make them com- 
petent.—Rubinstein v. New York Life 
Ins. Co., 153 S.W.2d 760. . 


Ohio App. In automobile azcident 
case, testimony of plaintiff’s son re- 
specting son’s opinion as to relation 
between marks on highway and dam- 
aged wheel of automobile and that in 
son’s opinion in turning a corner at 
considerable speed or when attempt- 
ing to slow up, wheels left heavier 
tracks on outside of curve was admis- 
sible, where son gave facts upon 
which opinions were predicated, since 
testimony respecting such matters was 
not within realm of “expert testimony.” 
—Frey v. H. G. Buchseib, Inc., 33 N. 
H.2d 862. 


655 
Pa.Super. A Jay witness may testi- 
fy as to certain matters inyolving 
health, a person’s apparent physical 
conuition, and obvious symptoms of 
disease, but his testimony must be con- 
fined to facts within his knowledge 
and may not be extended to matters in- 
yolvying existence or nonexistence of 


at beneficiary ex 


In 

Super) (3 7shieg eee ee eee ‘ , 
aa , x § 662 ! nae hee 
N.C. In action for wrongful deat 
of 14 year old boy, trial court did not 
err in excluding testimony of boy’s 
mother that in her opinion boy’s death 
was caused by injurv sustained in 
collision with defendant’s automobile. 
—Jordan v. Glickman, 14 S.H.2d 40, 
219 N.C. 388. - ; 

Pa.Super. In dance hall operator’s 
action against members of union 
charged with interfering with contracts 
between operator and dance bands, tes- 
timony of president of local union de- 
nying that he had induced the breach 
of contracts with operator or acted 
with malice towards operator was in- 
admissible as a “conclusion” of the 
witness.—Eddyside Co. v. Seibel, 15 A. 
2d 691, 142 Pa.Super. 174. 

Wash. Although in trials concerning 
proximate cause of death great weight 
must be given to evidence of physicians, 
testimony of nonexperts based upon 
observation and opportunity to draw a 


conclusion may be considered.—Graham _ 


v. Police & Firemen’s Ins. Ass’n, 116 
P.2d 5352. 


§ 664 
Mich. Witnesses may’ not speculate 
or conjecture as to possible or proba- 
ble damages, but the best evidence of 


which the subject will admit is receiva- — 


ble, and such evidence is often nothing 
better than the opinion of a well in- 
formed person upon the subject under 
investigation.——Compton v. Fisher-Mc- 
Call, Ine., 299 N.W. 750, 298 Mich. 648. 


§ 667 
Mo. A plaintiff's estimate of distance 
which was a matter of his best judg- 
ment must yield to the facts as he and 
other witnesses saw them.—Turner y. 
Missouri-Kansas-Texas R. Co., 142 S.W. 
2d 455, 129 A.L.R. 829, 
§ 676 
Ala. It was not reversible error to 
permit a witness to give his opinion as 
to speed of truck over defendant’s ob- 
jection that it had been shown that 
witness did not see truck in time to 
form a judgment as to its speed, where 
witness had previously testified that he 
saw truck hit deceased and saw truck 
just before it hit deceased and after- 
wards, and that witness had formed an 
opinion as to speed of truck. Code 
1923, § 5696—Jack Cole, Ine., v. Walk- 
er, 200 So. 768, 240 Ala. 683. 


Generally, question as to opportunity 
of a witness to judge, under particular 
circumstances, the speed of an automo- 
bile goes to weight of witness’ testi- 
mony rather than to its admissibility — 
Jack Cole, Inc., v. Walker, 200 So. 768. 
240 Ala. 683. 


Mass. A nonexpert may give his 
opinion as to the speed of a train if 


that opinion ig based on observation. — 


—Copithorn v. Boston & M. R. R., 35 
N.H.2d 254, 309 Mass. 363. > 
Opinion of motorist who was in- 


volved in collision with train at grade © 


crossing that train was going 30 to 
40 miles an hour, based on impression 
received from exercise of the senses, 
as affected by motorist’s prior ex- 
perience, was admissible, though opin- 
ion was not formed at very time the 
observations were made.—Copithorn y. 
Boston & M. R. R., 35 N.W.2d 254, 309 
Mass. 363. 


Mo.App. In action against railroad 
and operator of motor train for death 
of trailer-truck occupant in collision, 
witness who testified that he had ridden 
quite often on trains, had seen them 
often, and had observed the speed 
of trains in a general way, although he 
had not timed them, and witness who 
testified merely that he had ridden on 
trains quite often, were qualified to 
give opinions as to the speed of the 
train.—Brown vy. Alton R. Co., 151 S.W. 
2d 727. y 

Neb. Where a witness has had no 
opportunity to formulate a basis for 
an opinion as to speed of a motor ve- 


hicle, it is error to permit him to 


a 


r 


“ J 


an opinion.—Zepeda y. Moore, 


m | 

and o laymen with practical ex- 
perience | and observation with move- 
ments of automobiles may aie 53 8. 


W.2d 212, error Ce 


©. C.A.La. In suit for royalty arrear- 
ages on gas wells, introduction of leas- 
es Showing prices paid for gas at the 
well and admission of evidence of 
opinions was not error.—Hemler_ v. 
Hope Producing Co., 117 F.2d 231. 
_Pa.Com.Pl. The testimony of any one 
reasonably experienced in values would 
be sufficient to enable the jury to fix 
-in money the loss based on real as well 
as personal property; it is not a rule of 
thumb but of common _ sense.—Miller 
v. Washington Mut. Fire Ins. Co., 7 
Sch.Reg. 259 

Property should be appraised at what 
the witnesses believe it was worth, or 
what it would cost to replace it with 


- the same or similar property.—Miller v. 


_ Washington Mut. Fire Ins. Co., 7 S 


| 
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Reg. 259 
we § 680 

C.C.A.N.M. Testimony in respect of 
market value of personal property is 
admissible when based upon recognized 
eurrent catalogues or price lists.—Bal- 
timore Asmerican Ins. Co. of New York 
v. Pecos Mercantile Co., 122 F.2d 143. 

In action on fire policy covering stock 

of merchandise, furniture and fixtures, 
testimony of president of insured con- 
cerning value of fixtures in dry goods 
department and in respect to replace- 
ment value of certain bookkeeping and 
adding. machines was not inadmissible 
as ‘hearsay’, although he testified that 
he based his testimony as to cost and 
replacement values solely upon dupli- 
eate invoices and information furnished 
him, where it was fairly apparent from 
his testimony as a whole that he took 
into consideration his ownership of the 
property, his active connection with the 
business, and his personal knowledge 
of fixtures in respect to kind, utility 
and —condition.—Baltimore American 
Ins. Co. of New York v. Pecos Mercan- 
tile Co., 122 F.2d 143. 
. Cal. In eminent domain proceeding, 
where a witness testifying as to value 
bases his opinion entirely upon incom- 
petent and inadmissible matters, or 
shows that such matters are chief ele- 
‘ments in calculations which lead to his 
conelusions, his testimony should be 
rejected.—Metropolitan Water Dist. of 
Southern California v. Adams, 116 P.2d 
7, prior opinion 99 P.2d 659, rehearing 
denied 100 P.2d 357. 

Elements affecting value that depend 
upon events or combinations of occur- 
rences which, while within realm of 
possibility, are not fairly shown to be 
reasonably probable should be excluded 
from consideration in determining mar- 
ket value of land, in eminent domain 
proceeding, since that would be to al- 
low mere speculation to become a guide 
for the ascertainment of value.—Metro- 
politan Water Dist. of Southern Cali- 
fornia vy, Adams, 116 P.2d 7, prior 
opinion 99 P.2d 659, rehearing denied 
100 P.2d 357. 


Colo. A witness who has given his 
Opinion as to value may state the 
reasons for his opinion, and he may 
state as such reasons any circumstances 
which he would be allowed to give 
in evidence as independent facts, but 
he cannot state to the jury any facts 
which, either because the facts them- 
selves are not relevant or because his 
knowledge of the facts is entirely 
based on hearsay, are themselves in- 
admissible.—City and County of Den- 
HN Quick, 113 P.2d 999, 134 A.L.R. 
L 


§ 683 
Cal.App. In action by the purchasers 
of a store for damages resulting from 
commencement of unfounded action in 
claim and delivery, one of the pur- 
chasers was a competent witness as to 
the fair market value of the property 


of the purchasers as bearing upon the 


if App CU. gai 
pality for deniers ehettined: sen ee 


secure brick wall left standing after 
most of interior and roof of municipal 
building was destroyed by fire, fell 
on premises on abutting lot, permit- 
ting occupant of premises to testify 
as to value and cost of occupant’s 
stock, equipment and fixtures was not 
error.—Village of Lebanon v. Loop, 32 
N.E.2d 458. 


§ 685 

C.C.A.N.M. An owner who is familiar 
with property occupied by him or con- 
nected with and used in a business may 
testify concerning its value, although 
he is not an expert, and owner’s esti- 
mates of value may be given either 
item by item or in gross amounts.— 
Baltimore American Ins, Co. of New 
oe v. Pecos Mercantile Co., 122 F.2d 

Neb. Where witnesses in condemna- 
tion proceedings are shown to be fa- 
miliar with the particular land in ques- 
tion, they may be permitted to testify 
as to the value of the land immediate- 
ly before and immediately after ap- 
propriation:—Wahlgren v. Loup River 
Public Power Dist., 297 N.W. 833. 

In action involving condemnation of 
right of way across farm for construc- 
tion of electric transmission line, 
wherein witness testified that he was 
a farmer, that he had known farm in 
question for a number of years, that 
he had been over the farm a number 
of years ago, that he had recently seen 
it about once each year, that he had 
heard of and talked about sales in 
vicinity, and that he had an opinion 
as to farm’s value immediately before 
and after establishment of the right 
of way, trial court erred in excluding 
the witness’ testimony as to damage.— 
Wahlgren y. Loup River Public Power 
Dist., 297 N.W. 833. 

In action involving condemnation of 
right of way across farm for construc- 
tion of electric transmission line, 
wherein witness testified that he had 
lived for 35 years in county where 
farm was located, that he was born 
and raised in vicinity of farm, that he 
had formerly owned and was interested 
in land in the vicinity, and that he 
watched for land sales in the vicinity 
and had known of the farm since he 
was a child, trial court erred in ex- 
cluding witness’ testimony as to dam- 
age—Wahlgren v. Loup River Public 
Power Dist., 297 N.W. 833. 

In action ‘involving condemnation of 
right of way across farm for construc- 
tion of electric transmission line, 
wherein witness testified that he lived 
over 50 years in county where farm 
was located, that he owned land, and 
that he had been acquainted with the 
farm for over fifty years, and had been 
around the farm in question many 
times, knew the soil, and had talked 
about and was acquainted with realty 
values in the vicinity, trial court erred 
in excluding witness’ testimony as to 
damage.—Wahlgren vy. Loup’ River 
Public Power Dist., 297 N.W. 833. 

S.C. In proceedings to condemn a 
one-half interest in plantation, the tes- 
timony of one who farmed the planta- 
tion as to what the plantation was 
worth to him was admissible, though 
he was not a real estate expert, but 
even if the testimony were incompetent, 
its admission would be harmless, where 
the testimony of other witnesses as to 
valuation amply supported jury’s ver- 
dict.—South Carolina Public Service Au- 
thority v. Spearwant Liquidating Co., 
13 S.E.2d 605. 

YTenn.App. Land is not a commodity 
of a fixed market value, no two acres 
being of the same intrinsic value, and 
market value of land must be deter- 
mined by a jury from their own knowl- 
edge and the opinion of witnesses as to 
market value, taken in connection with 
the other proven circumstances of val- 
ue.—Green v. Arnold, 150 S.W.2d 1075. 


687 
Mass. A party may testify to the 
value of his services when they have 
a market value—Matloff v. City. of 
Chelsea, 31 N.H.2d 518, 308 Mass, 134. 


eee ‘Who | 


Ww 
a va 
and who alates. them to. the court 


is not an expert, if the case ist 
which it is proper to express a 
ion—Mutual Life Ins. Co. of Ne 
vy. Tormohlen, 118 F.2d 163. | 
i. In order for a nonexpert ton 
his opinion concerning testamentary 
pacity, he must first testify to sume 
facts and eee to indicate tha 


capacity, it must appear that th )] 
expert had an acquaintance with — 
testatrix, and until the witnes 


grounds for determining the soundne 
or unsoundness of mind of the testa-— 
trix, his opinion is of no valu aus 
should be excluded.—Lewis v. 1 

33 N.H.2d 440, 376 Ill. 219. 

If contestant intended to rely up 7 
conversations between nonexpert wit 
nesses and testatrix, as basis fo 
nesses’ opinion concerning  testatris 
lack of mental capacity, it was nece 


sary for the witnesses to relate the con 
versations in ores that the oe 


: Us 


basis of an opinion on soundness 
mind or merely a guess or suspici 
eS v. Deamude, 33 N.H.2d 4 

In will contest, trial court’s 
to permit nonexpert witness to 


capacity, based solely upon appear: nee ioe 
of the testatrix, without detailing 
conversation or having some tra nsai 
tion with the testatrix, was not e! - 
Lewis v. Deamude, 33. N.E.2a 440 
Ill. 219. 

Iowa. In order to justify admi 
of opinion evidence, the witness © 
be qualified and the facts upon w [ 
he bases his opinion must be sufficient 
to enable the qualified witness to 
press ‘an opinion which is more 
a mere conjecture.—Roberts ve 


296 N.W. 811. 

Mont. Usually, a b 
who states inferences from penienn 
must, like an ordinary witness 


facts upon which his opinion ny 
so far as they permit of dese 
enumeration.—Irion vy. Hyde, 105 P 


person becomes a material pleat 
inquiry, a nonexpert witness may st 


and gives the facts on which the op 
ion is based, and the weight to be given 
such testimony is a jury question,—I 

re Steininger’s pls 297 N.W. 159.- 


9 
C.C.A.N.Y. On cross-examination, 
fendant was entitled to test conclus 
given by plaintiff's physician on di 
examination by challenging physician’s | 
premises for such conclusion, the only 
obligation upon defendant being not to 
mislead by suggesting facts which did 
not exist.—Ulim y. Moone. -McCormack — 
Lines, 115 F.2d 492. ? 


§ 691 
C.C.A.Wis. District Court is not r 
quired to accept at its face value tes- 
timony of witnesses, even though such 
testimony is neither formally contra- — 
dicted nor impeached. —Staudenmaier v. 


Johnson, 117 F.2d 397, affirming: 30 
Supp. 341, 
D.C.Cal. Testimony of plaintiff siees 


ing a value of $200 per acre on graz-— 
ing land was not entitled to any weight _ 
where plaintiff did not show any fa- 
miliarity with the land acquired either — 
by residence in the vicinity or air oe 
in similar lands.—Halvy v. Webb, 
F.Supp. 243. 

Ala. In proceeding by municipal — 
housing authority for condemnation of 
land for low rent housing project, com- 
menced in probate court and appealed AF 


\ 
: 


ra a Paki fo 
reco. . rani y 
__ evidence of landowner and some of his 
witnesses testifying that rental val- 
ue of improved property determined 
market value and that rental value 
turned on size and number of rooms of 
tenant houses, since such testimony ig- 
- nored condition of buildings as to 
he” ee and state of re- 


construction of a subway in 
, fronting property, the trial court was 
not bound by opinion of witnesses on 
; market value of property, but province 
of such testimony was to aid court 
in arriving at a conclusion.—Rose Vv. 
State, 105 P.2d 302, superseding 94 P. 

1058, followed in Bettencourt v. 
tate, 105 P.2d 316, superseding 94 P. 


_ given 

explanation by him of the reasons un- 
erlying his conclusion.—Louisiana 
Highway Commission v. Grey, 2 So.2d 


54, 197 La. 942. 
Where a witness testifying in ex- 
ropriation proceedings concerning 


alue of property to be taken knows 
cation of property, is familiar with 
s physical characteristics and its 
adaptability for certain purposes, and 
has some knowledge of values gained 
& fs experience or observation, his testi- 
mony should be given weight and 
hould not be disregarded.—Louisiana 
ighway Commission y. Grey, 2 So.2d 
| 654, 197 La. 942. f 
_ Pa.Com.Pl. The fact that a witness 
is unable to break down his estimate, 
sed on his general knowledge as to 
the cost of building barns, into its 
component parts did not render his tes- 
timony incompetent, but served to af- 
ect its weight.—Miller v. Washington 
ut. Wire Ins. Co., 7 Sch.Reg. 259. 


, § 695 
 p.C.D.C. In will contest, it was not 
error to permit lay witnesses for the 
caveatee to express an opinion concern- 
ing the unsoundness of testatrix’ mind. 


Pe ry) re Cottrill’s Estate, 39 E.Supp. 
«689. 
 App.D.C. When commitment is not 


t issue, laymen may testify to sanity 
or insanity, since the appearance and 
conduct of insane persons, as con- 
 trasted with appearance and conduct 
of persons of sound mind, are more 
>. or less understood and recognized by 
every one of ordinary intelligence.—U. 
Seen ve Waitbeck, 113 I.2d 5 
‘il. Witnesses who had lived near 
 testatrix for many years, and who saw 
her many times before will was execut- 
ed, were qualified to express an opinion 
that testatrix was not of sound mind 
when will was executed.—Peters v. Pe- 
ters, 33 N.H.2d 425, 376 Ill. 237. 
Opinions of lay witnesses as to com- 
__ petency of testator in a will contest are 
admissible when witnesses show oppor- 
tunities for observation upon which 
to base such opinion. Smith-Hurd 
Stats. c. 148, § 7.—Peters v. Peters, 33 
 ~=N.H.2d 425, 376 Ill. 237. 


dil. In order to entitle a nonexpert 
_ to give his opinion concerning testa- 
mentary capacity, it must appear that 
the nonexpert had an acquaintance with 
the testatrix, and, until the witness 
has related facts which afford reasona- 
le grounds for determining the sound- 
ness or unsoundness of mind of the tes- 
tatrix, his opinion is of no value and 
should be excluded.—Lewis v. Dea- 
mude, 33 N.W.2d 440, 376 Ill. 219. 

Ind.App. Where witness in will con- 


| 


. 


to circuit court, jury was not bound by 
<e ; ary testatrix had been in a posi 


% A 1 ¥ a Pete 
test on ground of mental inc 


observe testatrix under many ©¢ 
stances, questioning witness whether 
testatrix appeared to be a person easily 
impressed or influenced at time when 
witness last saw her was _ proper.— 
Griffith v, Thrall, 29 N.E.2d 345. 

Kan. In action to set aside assign- 
ments of personalty on ground of lack 
of mental capacity of and undue in- 
fluence and fraud allegedly practiced 
on the assignor, trial court did not err 
in permitting plaintiff over objection 
of defendants to testify that the as- 
signor was sometimes very much an- 
noyed by visits by one of the defend- 
ants, as against contention that the 
matter was one about which only ex- 
perts should be allowed to testify, since 
non-expert witnesses are permitted to 
testify to such matters.—Brothers v. 
Adams, 107 P.2d 757, 152 Kan, 675. 

Neb. If the mental condition of a 
person becomes a material subject of 
inquiry, a nonexpert witness may state 
his opinion concerning that condition, 
if the witness is shown to have had a 
more or less extended acquaintance 
with the person concerning whom he 
testifies, and gives the facts on which 
the opinion is based, and the weight to 
be given such testimony is a jury ques- 
tion.—In re Steininger’s Hstate, 297 N. 
W. 159. ; 

Wash. Testimony of nonexpert wit- 
pesses was competent upon issue of 
insanity of insured alleged to have 
been incompetent to make settlement 
with benefit association—Cameron v. 
Benefit Ass’n of Railway Employees, 
107 P.2d 1096. ms 
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YTex.Civ.App. Nonexpert witness who 
testified that he had been well ac- 
quainted with testator about five years 
next preceding execution of the will, 
that he had numerous conversations 
with him, and that during stated time 
he had observed almost daily the con- 
duct and conversations of the testator, 
detailed sufficient facts to entitle him 
to express opinion that testator was of 
sound mind when he made his will.— 
Davis v. Williams, 144 S.W.2d 445. 
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Ind.App. In will contest on ground 
that testatrix was mentally incapable 
of making a will questions whether the 
things witnesses heard testatrix say 
were sensible, whether or not she ap- 
peared to be sensible, and whether she 
appeared to be abnormal, and answers, 
“Well, she was sick and her mind was 
gone” and “She talked vulgar’, were 
proper as relating to facts, circum- 
stances, and observations made by wit- 
nesses upon which they based their 
ultimate opinion as to soundness of 
testatrix’ mind.—Griffith v. Thrall, 29 
N.E.2d 345. 

§ 710 


Ky. In action for injuries, nonex- 
pert witnesses should not be permitted 
to testify as to the nature of the in- 
ternal conditions resulting from plain- 
tiff’'s injuries or that he was in good 
or bad health prior or subsequent to 
accident complained of.—Louisville & 
Nj eR UACO. iy. ELouck, bi IS Weeds 4e2% 
286 Ky. 644. 


Mo.App. In action on life policy, 
fact that plaintiff’s witnesses, testify- 
ing that insured was in condition of 
a normal healthy boy of bis age when 
policy was issued, were only laymen, 
merely went to weight of their testi- 
mony and not to its competency.— 
Poignee v. John Hancock Mut. Life 
Ins. Co., 147 8.W.2d 677. 


Mo.App. A lay witness may testify 
concerning obvious symptoms, apparent 
health, and physical condition of a 
person, based on facts within his 
knowledge, but such testimony does 
not raise an issue concerning whether 
such person was, in fact, suffering 
from a disease or ailment, such ag 
tuberculosis of the spine, the existence 
of which can only be determined by a 
physician upon a thorough examination 
based on existing symptoms and nec- 
essary and proper tests.—Brown vy, 
Meera Life Ins, Co., 151 S8.W.2d 


ecirceum- — 


Pa. — im a f 
abil benefits under | 
sured’s wife was compe 
whether insured was able to a 
his business, sin ; 


from personal observation and was not 


expressing an opinion on the ultimate 
fact in issue——Moyer y. Altna Life Ins. 
Co., 39 F.Supp. 725. 

In action for dea 
benefits under life policies, testimony 
of beneficiary’s witness that imsured 
was ‘‘sick” : 
witness testified from his own knowl- 
edge over v. 4Xtna Life Ins. Co., 39 
F.Supp. 725. } 

Pa.Super. In action for total and 
permanent disability benefits, plaintiff 
was competent to testify concerning 
his physical condition and inability to 
work.—Mirabella v. Metropolitan Life 
Bes Co., 


Tex.Civ.App. Where witness in ac- 


tion for injuries stated enough to show _ 


that she had opportunity to observe 
plaintiff as to her general health, 
strength, and bodily vigor, or appar- 
ent state of health, permitting witness 
to testify as to plaintiff’s physical con- 
dition in so far as being able to attend 
to duties as a nurse, over objection 
that witness was not a doctor, was not 
error, since expert testimony was not 
required.—W1 Paso Electric Co. vy. Buck, 
143 S.W.2d 438, error dismissed, judg- 
ment correct. 

Wash. In trials concerning proxi- 
mate cause of death, where information 
is result of familiar association, lay- 
man may testify to disposition, appear- 
ance and physical condition of an in- 
dividual.—Graham vy. Police & VFire- 
men’s Ins. Ass’n, 116 P.2d 352. 
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C.C.A.Mo. In action against surety 
coma on guaranty bond, testimony 

a 
verified validity of bond and letter of 
confirmation, was not admissible on 
theory that verification was an opinion, 
but, even if construed as such, the 
testimony did not establish “prima 
facie’ the execution of the bond.— 
Coen v. American Surety Co. of New 
York, 120 F.2d 393. 

C.C.A.Tex. In action against oil 
company for death of contract welder 
who was killed in explosion which oc- 
curred when he applied torch to leak 
in one of other tanks, questioning 
welder employed by company respect- 
ing who was in charge of welding 
operations and who was the judge of 
whether an object was safe to be weld- 
ed was improper because calling for 
“conclusions” of the witness, because 
leading and suggestive, and because 
permitting answers that were not mat- 
ters of expert opinion.—Crow vy. Con- 
tinental Oil Co., 115 F.2d 740. 

Ala. In action for damages for as- 
sault committed by defendant’s em- 
ployee who during a strike transport- 
ed other employees from plant and 
fired pistol, injuring plaintiffs, cross- 
examination asking employee to state 
whether he transported the other em- 
ployees on hisown “responsibility” was 
proper to prove extent of employee’s 
authority, 
calling for a “conclusion” for purpose 
of obtaining employee’s interpretation 
of the facts.—Knight Iron & Metal Co. 
v. Ardis, 199 So. 716, 240 Ala. 305, 
reversing 199 So. 712, 29 Ala.App. 600. 

Ga.App. In action on life insurance 
policy defendant's assistant medical di- 
rector’s testiiuony that information, 
omitted from application for policy, as 
to applicant’s periodic mild pains in 
chest and physician’s examination, re- 
vealing that applicant had bad tonsils, 
acid stomach, etc., before date of ap- 
plication, was very material to fair and 
proper determination of his acceptabil- 
ity for life insurance, was inadmissible 
as conclusion.—Metropolitan Life Ins, 
Co. v. Marshall, 16 S.H.2d 33. : 

Idaho. In mortgage foreclosure suit, 
a question directed to mortgagor’s 
grantee, inquiring whether at differ- 
ent times “agents” of the mortgagee 
company had made demand on witness 
for payment of money, called for a 


j 
. ee 


th and disability 


was admissible where the 


18 A.2d 474, 143 Pa.Super. 


local manager of company had — 


and was not improper as - 


‘ 
j 
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ne he agent of the 
, and h _ objection thereto 
properly sustained.—Union Cent. 
ns. Co. v. Nielson, 114 P.2d 252. 
Towa. In action against alleged 
artner on notes wherein, in absence of 
proof of actual partnership, plaintiff 
sought to prove ostensible partnership, 
_ testimony that witness told plaintiff 
that records of Commerce Commission 
showed that certificates of convenience 
and necessity for the alleged partner- 
ship trucking business were made out 
to alleged partner and another as co- 
partners was properly excluded, on 
ground testimony was “conclusion” of 
witness that the documents referred to 
tended to prove a partnership.—Central 
Nat. Bank & Trust Co. v. Redman 
Freight Lines, 294 N.W. 915.- 
_$.C. In action for damages for 
wrongful cancellation of life insurance 
policy, testimony by insured, giving 
her interpretation of letters offered in 
evidence, which constituted correspond- 
ence between herself and insurer, was 
inadmissible-—Lester v. Guardian Life 

Ins. Co., 13 S.H.2d 627, 196 S.C, 357. 
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Ala.App. In detinue action, in which 
plaintiff claimed under a crop mort- 
gage, question, asked defendant’s son 
on direct examination, as to whether 
defendants had authorized him or any 
one in his presence to sign defendant’s 
name to mortgage, did not constitute 
error on\ground that question called 
for conclusion of witness, since word 
“authorize” means to endow with au- 
thority or grant authority to, and, as 
so understood, question was proper. 
Code. 1923, 8033.—Kinney y. Glenn, 
=i 8 So. 250, certiorari denied 198 So. 


: § 734 
C.C.A.Mich. In action for death of 
motorist, expert could not testify as to 
his opinion that a deflated tire on left 
front wheel caused accident unless evi- 
dence indicated by substantial degree of 
proof that tire was deflated before ac- 
cident occurred.—Hupp Motor Car Cor- 
poration v. Wadsworth, 113 F.2d 827. 
In action against automobile manu- 
facturer for death of motorist in acci- 
dent allegedly caused by negligence in 
assembling automobile, where there was 
no proof that any tire was punctured, 
or that there was a blowout, or that 
f any tire had been deflated before acci- 
dent, although a tire was deflated after 
the accident, opinion evidence as to 
how an automobile which had a punc- 
: tured or deflated tire on left front 
wheel would act on road was properly 
rejected.—Hupp Motor Car Corporation 
vy. Wadsworth, 113 F.2d 827. 
C.C.A.Mich, In railroad construction 
contractor’s action against railroad for 
damages due to delay in performance 
of contract because of litigation con- 
cerning right of way, evidence regard- 
ing rental value of contractor’s machin- 
ery and equipment, based on schedule 
of costs for keeping equipment on the 
premises, promulgated by the Associat- 
ed General Contractors of America, was 
not so indefinite or uncertain as to re- 
quire its rejection.—Grand Trunk West- 
| ern R. Co. v. H. W. Nelson Co., 116 
F.2d 828, rehearing denied 118 F.2d 
252 


Z In railroad construction contractor’s 
action against railroad for damages due 
to delay in performance of contract 
because of litigation concerning right 
of way, evidence regarding rental value 
of contractor’s machinery and equip- 
ment, based on schedule of costs for 
keeping equipment on the premises, 
promulgated by the Associated General 
Contractors of America, was to be 
weighed by the jury along with other 
; supporting and collateral evidence, 
where it was a custom of the trade to 
use the schedule in determining the 
eost of maintaining equipment during 
progress of the work.—Grand Trunk 
Western R. Co. v. H. W. Nelson Co., 
116 F.2d 823, rehearing denied 118 F.2d 


252. 

©.C.A.N.M. Testimony in respect otf 
market value of personal property is 
admissible when based upon recognized 
current catalogues or price lists.—Bal- 


= 


was too vague to form basis for an 
opinion and there was no other compe- 
tent evidence as to actual condition of 
soil on site of plant.—Dairymen’s Milk 
Co. of Pittsburgh y. McCormick Co., 
114 F.2d 736. 

D.C.Conn. In taxpayer’s action for 
refund of gift tax paid on gift of 14,- 
000 shares of stock, where taxpayer 
claimed that shares should have been 
valued at less than valuation on which 
tax was based, testimony of defend- 
ant’s expert witness was inadmissible 
where testimony was predicated upon 
assumption of an increase in investment 
market of 14,000 shares in supply for 
sale and an increase of 14,000 shares in 
demand, and record was silent on prin- 
cipal issue of whether there was in 
fact a sufficient demand in market at 
time of gift to absorb 14,000 additional 
shares. Revenue Act 1932, § 506, 26 U. 
8.C.A. Int.Rev.Code, § 1005.—Groff y. 
Smith, 34 F.Supp. 319. } 

D.C.Ky. The mere showing that a 
witness in formulating an expert opin- 
ion resting upon a hypothetical basis 
considered documentary evidence 
brought into the case by other witness- 
es without definitely showing the par- 
ticular points or features of the evi- 
dence upon which expert opinion was 
predicated was insufficient to render 
such opinion testimony admissible, 
since it left the nature of the hypothe- 
sis upon which the opinion was based 
so obscure that it was impossible to 
determine whether the opinion was 
based upon facts or mere inferences.— 
U. S. v. American Tobacco Co., 39 F. 
Supp. 957. 

An expert opinion, the factual found- 
ation of which is nebulous, is inadmis- 
sible in evidence.—U. S, v. American 
Tobacco Co., 39 F.Supp. 957. 

Where an expert statistician, who 
professed no qualifications as an ex- 
pert in the grading of tobacco, pro- 
posed to express an opinion, resting 
upon a hypothetical basis, with re- 
spect to the kinds of tobacco in terms 
of government grades bought by one of 
three tobacco companies, and those 
grades bought by mote than one of 
such companies during the 1939 market 
season, taking into account certain 
data introduced in evidence and assum- 
ing that tobacco within a given gov- 
ernment grade in the same belt selling 
or reported as selling at a price differ- 
ential of one and one-half cents or 
more was recognizably different tobac- 
co to a tobacco expert buyer, such 
opinion was inadmissible in evidence, 
in the absence of a definite showing 
ag to the particular points or features 
of documentary evidence in the case 
upon which such opinion was predi- 
cated, and a further showing that at 
the time and under the conditions pre- 
vailing when the price differentials ap- 
peared such differentials were reason- 
ably attributable to a difference in the 
tobacco itself, rather than to other fac- 
tors having no relation to the quality 
or grade of the tobacco.—U. S. v. Amer- 
ican Tobacco Co., 39 F.Supp. 957. 

D.C.N.Y. Opinion evidence by an 
acceptable expert resting wholly or 
partly on information, oral or docu- 
mentary, recited by him as gathered 
from others, which is trustworthy and 
which is practically unobtainable by 
other means, is competent even though 
the firsthand source from which the 
information came be not produced in 
eourt.—U. S. v. Aluminum Co. of Amer- 
ica, 35 F.Supp. 820. 

Necessity for use of hearsay by ex- 
pert witness on which to rest an opin- 
jon by him exists where otherwise 
great practical inconvenience would be 
experienced in making the desired 
proof, and total inaccessibility of first- 
hand evidence is not a condition prece- 
dent to acceptance of the hearsay for 
such purpose.—U. S. v. Aluminum Co. 
of America, 35 F.Supp. 820. 


aya mpeg, 


&P 
sons who dr ; 
es 


disclosed by drilling to various dis- 
tances below the surface on particul s: 
tracts of land, a necessity existed for : 
use by expert witnesses of test hole — 
reports which were generally accepte 
as correct in the region in which th 
holes were drilled, as basis for opin- 
ion evidence.—U. S. v. Aluminum Co. 
of America, 35 F.Supp. 820. é 
A summary prepared by an exper 
witness of what was shown by records: 
of 605 test holes made to determine 
quality and quantity of bauxite at cer 
tain location was properly considered 
by him in forming basis for an opin- 
ion, without bringing into court the 
drillers or the records.—U. S. v. Alum- 
inum Co. of America, 35 F.Supp. 82 
D.C.Pa, In action for death and dis- — 
ability benefits under life policies, — 
physician’s opinion of insured’s physi- 
cal condition was admissible where the _ 
opinion was based on facts supported 
by evidence which were stated suffi- 
ciently and were assumed to be true for 
purpose of the opinion.—Moyer vy. Atna 
Life Ins. Co., 39 F.Supp. 725. ae 
Cal. In eminent domain proceeding, 
opinions of market value given by ex 
perts who take into  consideratio 
adaptability of property for its high- 
est available use, are admissible, pro- 
vided such use is not, as a matter of 
law, so highly speculative and conjec- 
tural as to have no relation to marke 
value.—Metropolitan Water Dist. 0 
Southern California v. Adams, 116 P.2d 
7, prior opinion 99 P.2d 659, rehearin, 
denied 100 P.2d 357. ae 
In eminent domain proceeding, whe 
a witness testifying as to value base 
his opinion entirely upon incompetent 
and inadmissible matters, or show 
that such matters are chief elements i 
calculations which lead to his conclu 


100 P.2d_ 357. ; 
Elements affecting value that depend 
upon events or combinations of occur- 
rences which, while within realm of — 
possibility, are not fairly shown to be 
reasonably probable should be exclud- 
ed from consideration in debe mney Yh 
market value of land, in eminent do- 
main proceeding, since that would be to | 
allow mere speculation to become a 
guide for the ascertainment of value— — 
Metropolitan Water Dist. of Southern 
California v. Adams, 116 P.2d 7, prior 
opinion 99 P.2d 659, rehearing ‘denied 
100 P.2d 357. 
That the realization of any of water 
importation projects outlined by engi- 
neers, who testified in eminent domain 
proceedings as to market value of prop- | 
erty based upon its adaptability for — 
reservoir use, would depend upon solu- 
tion of problems which might arise in 
connection with acquisition of water © 
rights, lands, rights of way, easements, 
state or federal franchises, or other in- 
terests essential to consummation of 
the plans, did not render their testi-— 
mony too remote or speculative to mer- 
it consideration by jury.—Metropolitan. 
Water Dist. of Southern California v. 
Adams, 116 P.2d 7, prior opinion 99 P. 
2d 659, rehearing denied 100 P.2d 357. 
Fact that witnesses, in eminent do- 
main proceeding to obtain reservoir — 
site, who testified as to reasonable mar- 
ket value of land! based upon its ~ 
adaptability for reservoir use, consid- 
ered as an element of evaluation, the 
probable influence of prospective water 
importation projects upon minds of 
prospective purchasers, did not render 
testimony inadmissible, on ground that 
it was tantamount to fixing a future 
value, which would exist only upon 
consummation of a project, or to capi- 
talizing earnings.—Metropolitan Water 
Dist. of Southern California vy, Adams, 
116 P.2d 7, prior opinion 99 P.2d 659, 
rehearing denied 100 P.2d 357. 
Cal.App. A structural engineer, tes- 
tifying as expert on question whether 
bridge of given dimensions and. mate- 


\ 


strength and quality of certain specific 
_ metals used in bridge—People v. Lang 
‘Transp. Corporation, 110 P.2d 464. 
In state’s action against transporta- 
‘tion corporation and driver of its truck 
for damages to bridge, a metallurgist’s 
expert testimony as to test of iron in 
bridge to determine its fitness for its 
particular use was not inadmissible be- 
- eause of his use of tentative specifica- 
tions of American Society for Testing 
Materials, in view of testimony that 
‘such specifications had become stand- 
ard in year during which action was 
_ tried.—People v. Lang Transp. Corpo- 
110 P.2d 464. 


the amounts of consideration re- 

d in recorded deeds between third 
es ns covering property in vicinity 
allegedly similar to that in which land 
appropriated was located, or as shown 
revenue stamps affixed thereto, or 
ned by them from conversations 
with third parties who were not wit- 
messes, for purpose of partially show- 
basis upon which experts arrived 
at estimates of market value of lands 
taken, was not error.—City and Coun- 
ty of Denver v. Quick, 113 P.2d 999, 
134 A.L.R. 1120. 

J itness who has given his opin- 
s to value may state the reasons 
his opinion, and he may state as 
h reasons any circumstances which 
@ would be allowed to give in evi- 
dence as independent facts, but he 
l state to the jury any facts 
rhich, either because the facts them- 


owledge of the facts is entirely 
based on hearsay, are themselves inad- 
sible-—City and County of Denver 
vy, Quick, 113 P.2d 999, 134 A.L.R. 1120. 

App.D.C. In action on war risk poli- 
involving insured’s mental condi- 
1 in January, 1933, when policy 
psed, admitting testimony of physi- 
an regarding insured’s mental condi- 
on, based on statements made to phy- 
n by third persons, was not error 
re the incidents reported to the 
ician added little to his own ob- 


.—U. S. v. Witbeck, 113 F.2d 185. 

TlLApp. The opinion of an expert 
witness is to be allowed only if such 
opinion is based on and supported by 
facts in evidence, and an expert is not 
ermitted to guess, surmise or conjec- 
e.—Kanne v. Metropolitan Life Ins. 
, 34 N.H.2d 732, 310 Ill.App, 524. 
nd.App. Conjectural and _ specula- 
ve medical opinions based on lay- 
an’s statement that he had had an 


: In order to 
of opinion evidence, 
be qualified and the facts upon which 
he bases his opinion must be sufficient 
to enable the qualified witness to ex- 
+ press an opinion which is more than 
a mere conjecture.—Roberts v. Koons, 
296 N.W. 811. 
Kan. The admission of expert testi- 
_ mony is for the court and the weight 
thereof is for the jury, but the facts 
on which an expert relies for his opin- 
ion should afford a reasonably accurate 
asis for his conclusions as distin- 
guished from mere guess or conjecture. 
—Myers vy. Shell Petroleum Corpora- 
tion, 110 P.2d 810, 153 Kan. 287, 
Where the facts on which the opinion 
of an expert witness is based are high- 
ly speculative and conjectural, his tes- 
mony cannot be permitted to form 
he basis of a verdict.—Myers v. Shell 
etroleum Corporation, 110 P.2d 810, 
538 Kan, 287. 
_ To render expert opinion testimony 
sufficient when tested by demurrer, it 
is necessary that the opinion be based 
on facts sufficiently definite and cer- 


justify admission 
the witness must 


of 


an 
- Shell Petroleum 
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Ky. In action on accident policy to 
recover for death of insured, it was 
competent for physicians who treated 
insured before his death to testify as 
to what they learned from physician 
who first treated insured, in the his- 
tory of insured’s case, as to the man- 
ner in which fatal infection began.— 
Metropolitan Life Ins. Co. v. Osborne, 
150 S.W.2d 479, 286 Ky. 301. 

Ky. In action against physician for 
death of woman allegedly caused by 
physician’s negligence while in attend- 
ance upon her in parturition, refusal 
to permit a physician testifying for 
plaintiff to answer question as to what 
caused spasms if woman’s blood and 
heart were in good condition was not 
error, where it appeared that question 
was based on a fact which did not ap- 
pear to have been true, ii that there 
was no test of woman’s blood,—Wil- 
liams v. Tarter, 151 S.W.2d 783, 286 
Key a7 72 

Mich, A physician’s testimony re- 
garding the formation of a scar tissue 
of. injured person’s hand, the swelling 
and tender area in palm, and deform- 
ity of the skin, and that there was 
apparent disability of 40 to 50 per 
cent: in the use of the hand and that 
in physician’s opinion such disability 
was permanent, which conclusions 
were not based upon anything told 
to physician, but upon his observa- 
tions and medical judgment, was prop- 
erly admitted in action for injuries. 
—DevVries v. Owens, 295 N.W. 249, 295 
Mich. 522. 

Medical testimony based upon what 
a patient has told a physician is inad- 
missible as depending on “hearsay’’. 
—DeVries v. Owens, 295 N.W. 249, 
295 Mich. 5622. 

Miss. In proceeding to condemn a 
right of way for a public highway, 
witness should not have been permitted 
to testify that market value of land 
after the taking was at a certain 
sum, arrived at by adding to value of 
land taken aggregate of specific items 
of injury and expense, since specific 
items of injury could not be considered 
as separate elements of damage but 
only as bearing on market value of re- 
maining land, Code 1930, § 1480 et 
seq.; Const.1890, § 17.—Mississippi 
State Highway Commission v. Hillman, 
198 So. 565, overruling suggestion’ of 
error 195 So. 679. 


Mo. In action by invitee who was 
struck by door or lever projecting 
therefrom, of passing refrigerator 


freight car while standing on platform 
of railroad station, plaintiff's testimony 
that he was struck by door or “some 
attachment” on the door was not evi- 
dence that he was struck by a lever 
projecting from door, but was a ‘‘con- 
clusion’ and furnished no basis for ad- 
mission, over objection, of expert testi- 
mony that such levers sometimes stick 
out.—Turner vy. Missouri-Kansas-Texas 
R. Co., 142 S.W.2d 455, 129 A.L.R. 829, 

Mo.App. A physician who had not 
examined insured until several months 
after accident was improperly permit- 
ted to express his opinion, based on 
examination of hospital records, con- 
cerning date of commencement of in- 
sured’s disability, where none of hos- 
pital records was introduced in evi- 
dence.—Hayes v. Equitable Life Assur. 
Soe,of US. .150) -Siwe2drdilde, 

Mont. If witness called upon to give 
expert testimony is acquainted with 
the facts, he may give his opinion on 
the basis of his knowledge and observa- 
tion in response to direct interrogation, 
provided he is shown to have sufficient 
knowledge of the facts to enable him 
to form an opinion entitled to be given 
weight by the jury and provided wit- 
ness first testifies to the facts in his 
own knowledge upon which his opinion 
is based.—Irion v. Hyde, 105 P.2d 666. 

An expert witness giving an opinion 
upon facts of his own knowledge or 
based upon his own observation must 
first testify to the facts upon which 
his opinion is based.—Irion y. Hyde, 
105 P.2d 666. 


NJ.L. 63 


b upon 
fi to by him, ut a 
ted to give an opinion or co usion 
facts known to him and not comm 
cated to court or jury, since witn 
must, so far as possible, first deta 
the facts.—Irion v. Hyde, 105 P.2d 666. 
An engineer’s opinion as. to volume 
of pot holes in creek bed and as to 
maximum flow of creek, unsupported 
by details of his computation, both as- 
to data upon which it was based and 


manner of reaching the result, would | 
not be competent, but, when engineer, ~ 


gives details of his work, it is question 
of law whether his method was cor- 
rect and a question of fact whether his 
result is correct.—Irion v. Hyde, 105 P. 
2d 666. : 

N.H. In action for injuries to la- 
borer who was partially buried when 
shoring of ditch under construction 
by his employer collapsed and permit- 
ted a cave-in, an expert on shoring 
ditehes was not disqualified from testi- 
fying on ground that he based his 
opinion that employer’s method of shor- 
ing was effective only upon a compari- 
son between it and safest possible 
method, where expert testified that the 
method said by him to be the safest 
was also the “proper and only way to 
do it’.—Dowling v. L. H. Shattuck, 
Inc., 17 A.2d 529. 

In action for injuries to laborer © 
when shoring of ditch under construc- 
tion by employer collapsed and per- 
mitted a scave-in, expert witness was 
properly permitted to use photographs | 
taken of ditch after the cave-in, which 
photographs were exhibits in the case, 
as the basis for conclusions as to in- 
adequacy of the shoring, where photo- 
graphs showed the size and number of 
timbers used, and fact that an out- 
side brace, said by witness to be es- 
sential for reasonable safety, was not 
used, and such were the only uses made 
of the photographs.—Dowling v. L. H: 
Shattuck, Inc., 17 A.2d 529. : 

N.J. In action on life policy provi- 
sion for double indemnity in ease of 
accidental death, physicians’ opinions, 
based on_ previous good health of in- 
sured, knowledge that insured fell down 
stairs and symptoms of his injuries 
and their own observations, that fall 
was the sole cause of insured’s death 
were competent as against contention 
that testimony was based on surmise 
and speculation.—Chmielowicz v. Pru- 
dential Ins. Co. of America, 15 A.2d 
759, 125 N.J.L. 271, affirming 11 A.2d 
741, 124 N.J.L. 317. 


N.J.Sup. In purchaser’s action to re- 
cover deposit and expenses incurred 
under contract to purchase tenement 
property on ground of failure to con- 
vey property clear of violation of tene- 
ment house statute, testimony of in- 
spector of State Board of Tenement 
House Supervision that because of pub- 
lic garage and apartments for four 
families property constituted a viola— 
tion of statute was not incompetent be- 
cause inspector failed to cite or read 
pertinent provision of the statute, 
where inspector stated that statute pro- 
hibited public garage being maintained 


in a tenement house, and stated what — 


the law was, and in detail pointed out 
circumstances which prevented use of 
property for tenement house purposes. 
N.J.S.A. 55 :4-10.—Kaplen v. Labor Nat. 
Bank ef Jersey City, 14 A.2d 268, 125 


N.Y.App.Div. In automobile negli- 
gence action, permitting plaintiff’s ex-_ 
pert medical witness to testify over de- 
fendants’ objection to matters shown 
by X-rays without introducing X-ray 
pictures in evidence constituted preju- 
dicial error.—Gursslin vy, Helenboldt, 21 
N.Y.8.2d 269, 259 App.Div. 1064. 

N.Y.App.Div. In personal injury 
suit, court erred in permitting plain- 
tiffs’ expert witness to testify as to 
complaints made by injured plaintiff 
when examined by witness for purpose 
of testifying and not for purpose of 
treatment.—Slacke v. Yellow Taxi Cor- 
poration, 24 N.Y.S.2d 490. 

Pa.super. In action ior total and 
permanent disability benefits, physi- 
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cian’s testimony concerning insured’s 
statements to physician respecting con- 
dition and symptoms was admissible. 
—Mirabella vy. Metropolitan Life Ins. 
Co., 18 A.2d 474, 143 Pa.Super. 500. 

R.I. In suit by deceased stockhold- 
er’s administratrix to have an account 
taken of corporation’s assets so that 
correct value of stock held by adminis- 
tratrix could be arrived at for purpose 
of selling stock to two surviving stock- 
holders under a contract, the testimony 
on value given by an expert witness, 
who included stockholders’ salaries as 
officers as they appeared on corpora- 
tion’s records, determined that on 
date in issue market value of stock of 
certain other corporations deemed in 
some particulars fairly comparable to 
corporation involved averaged about 
two-thirds of amount of book value 
and net quick assets, and applied that 
formula to book value of corporation 
involved, was inapplicable-—Cook v. 
Dunbar, 18 A.2d 658. 

Tenn.App. In action for disability 
benefits under life policy, exclusion of 
testimony of physician employed for 
the purpose of testifying as insured’s 
witness and whose opinion of insured’s 
condition and disability was the result 
of statements made by others, was not 
error.—Lemarr v. Metropolitan Life Ins. 
Co., 143 S.W.2d 891. 

Testimony of a physician employed 
to testify as a witness for person ex- 
amined where testimony is based upon 
patient’s Nhistory is inadmissible, since 
such testimony is open to suspicion to 
symptoms baving been manufactured or 
feigned by patient for purpose of in- 
fluencing opinion of examining physi- 
cian.—Lemarr vy. Metropolitan Life Ins. 
Co., 143 S.W.2d 891. 

Tenn.App. In action for total and 
permanent disability benefits under life 
policies, testimony of a physician, who 
had examined plaintiff for purpose of 
executing a physician’s statement of 
disability to be attached to plaintiff's 
claim filed with insurer, that plaintiff 
was totally and permanently disabled 
was admissible, although physician tes- 
tified that his opinion was based upon 
subjective and objective symptoms, 
where physician testified that he made 
a thorough examination of plaintiff and 
took plaintiff’s blood pressure.—Mutual 
Life Ins. Co. of New York v. MceDon- 
ald, 150 S.W.2d 715. 

Tex.Com.App. Expert witness must 
be permitted to state the reasons up- 
on which his opinion is based, and to 
testify as to what, in expert’s opinion, 
eaused the condition as to which he is 
giving expert testimony.—Commercial 
Standard Ins. Co. v. Robinson, 151 S. 
W.2d 795, reversing 126 S.W.2d 1026, 
conforming to mandate Robinson vy. 
Commercial Standard Ins. Co., 123 ’S. 
W.2d 337, 132 Tex. 163, reversing 
Commercial Standard Ins. Co. v. Rob- 
inson, 91 S.W.2d 1147. : 

Tex.Civ.App. Medical testimony as 
to extent of incapacity is inadmissible 
when it is predicated in whole or in 
part on self-serving statements of in- 
jured party made during examination 
conducted for purpose of enabling doc- 
tor to testify.—United Employers Cas- 
ualty Co. v. Daniels, 142 S.W.2d 607. 

Where physician testified that in- 
jured employee came to him for exam- 
ination and treatment, but that he did 
not prescribe any treatment because he 
did not know of any which would im- 
prove employee’s condition, rule mak- 
ing medical opinion as to extent of in- 
capacity inadmissible when predicated 
on self-serving statements of injured 
party, made during examination con- 
ducted for purpose of enabling doctor 
to testify, was inapplicable—United 
Employers Casualty Co. vy. Daniels, 142 
S.W.2d 607. 

Tex.Civ.App. In personal guardian’s 
action against minor wards and guard- 
ian of their estates to recover amount 
of doctor’s bill, paid by plaintiff, for 
treatments given one ward during 30- 
day period, testimony of another phy- 
sician, who recommended such treat- 
ments, as to reasonableness of charge 
therefor, was inadmissible, in absence 
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of testimony disclosing how many 
treatments were given ward or that she 
received treatments daily for thirty 
days, since there was nothing in the 
record on which witness could base his 
opinion.—Salyer vy. Shropshire, 144 S. 
W.2d 618. 

Tex.Civ.App. Generally, a physician, 
testifying as expert concerning cause of 
patient’s condition, must base opinion 
on witness’ own knowledge, obtained by 
physical examination and treatment of 
patient, and facts proved on trial and 
related to witness in hypothetical ques- 
tions, and he may give professional 
opinion based on both his own _obser- 
vations and evidence adduced, but he 
may not base opinion either wholly or 
partly on subjective symptoms told him 
by patient while being examined by 
physician for purpose of testifying as 
expert.—Southern Underwriters v. 
Blair, 144 S.W.2d 641. 

Tex.Civ.App. Where testimony of 
physician, testifying for plaintiff in 
personal injury action, was not based 
to any culpable extent upon any sub- 
jective or hearsay symptoms detailed 
to him by plaintiff upon examination 
which physician made of plaintiff, but 
was based on purely objective symp- 
toms, physician’s testimony was prop- 
erly admitted.—Stayton v. Contreras, 
150 S.W.2d 342, error dismissed, judg- 
ment Correct. 

Tex.Civ.App. In proceeding to con- 
demn land, knowledge of value of sim- 
ilar adjacent property or rice at 
which it sold may be considered by 
witness in forming opinion as to value 
of property in controversy, and such 
matters may be inquired into on cross- 
examination to test witness’ knowledge 
and judgment as to value—wWest v. 
State, 150 S.W.2d 363. 

Utah. Opinions concerning stopping 
distances of automobiles are admissible 
when based on facts such as the type 
of automobile, the surface and grade 
of the road, and similar circumstances 
which correspond to the evidence before 
yee court.—Caperon vy. Tuttle, 116 P.2d 


In action for injuries sustained by 
guest in automobile in collision which 
occurred when automobile struck sheep 
owned and herded by defendants, 
wherein evidence established that acci- 
dent occurred on gravel road having a 
slight grade, testimony of state auto- 
mobile inspector that an automobile 
traveling 40 miles per hour could be 
stopped within a distance of 100 feet 
on a level paved road was inadmissible 
because not based upon the evidence 
before the court.—Caperon vy. Tuttle, 
116 P.2d 402. 

W.Va. In action for injuries from 
drinking beer from a bottle containing 
piece of vulcanized rubber, evidence of 
analysis made by physician of the beer 
remaining in the bottle some three 
months after the injury and which 
formed the basis for the witness’ testi- 
mony concerning the effects of plain- 
tiff’s consumption of the beer from the 
same bottle, was inadmissible where 
the beer between the date of injury and 
the date of the analysis passed through 
conditions that admittedly affected its 
chemical nature.—Cooper vy. Anheuser 
Busch, Inc., 13 8.H.2d 276. 
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Utah. Opinions of witnesses are not 
properly admissible where issue may 
be resolved by persons of common 
knowledge and understanding who 
have possession of the facts.—Yowell 
v. Occidental Life Ins. Co., 110 P.2d 
566. 
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C.C.A.Mass. A qualified physician, 
on the basis of his own examination of 
the patient, disclosing a present mental 
or physical disability, and on the basis 
of exhibits consisting of the detailed 
medical and psychiatric history set 
forth in official records of the War 
Department and Veterans’ Bureau, is 
competent to give an expert opinion 
on the cause of present disability, its 
past period of development, its prob- 
able duration, and its effect at vari- 
ous stages on the patient’s capacity 
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to work.—U. S. y. Cannon, 116 F.2d 
567 


Ark. Where witness offered as an 
expert, was a graduate of medical 
school, was connected with state hos- 
pital for three years, first as an in- 
terne, then as a house doctor, and 
finally as resident physician, and dur- 


‘ing that time he had made a study of 


earbon monoxide poisoning and had 
come in contact with several cases, 
he was qualified as an “expert” to 
testify that insured did not die as 
result of carbon monoxide poisoning. 
—McGough y, Zurich General Accident 
& Liability Ins. Co., 147 S.W.2d 994. 

Ky. In action on accident policy to 
recover for death of insured, physi- 
cians were properly permitted to testi- 
fy that insured’s death was the re- 
sult of septic poisoning rather than the 
result of diabetes, though physicians 
did not see insured until the gangren- 
ous condition was far advanced.—Met-. 
ropolitan Life Ins. Co. v. Osborne, 150 
S.W.2d 479, 286 Ky. 301. 

Minn. In action to recover accidental 
death benefits under life policies pro- 
viding therefor on receipt of proof 
that insured’s death occurred as a 
result, directly and’ independently of 
all other causes of bodily injuries sus- 
tained through external, violent and 
accidental means, and did not result 
directly or indirectly from disease, ob- 
jections to questions asked of insured’s 
son who was a physician who had ex- 
amined insured several weeks before 
death with a stethoscope and found no 
heart impairment and who observed an 
abrasion on insured’s cheek bone after 
death, as to physician’s opinion as to 
cause of death were properly sustained, 
since physician’s mere observation of 
bruise and cursory examination would 
give his opinion no better basis than 
a guess as to whether death was acci- 
dental.—Plotke v. Metropolitan Life 
Ins. Co., 299 N.W. 216. 

Miss. In action on disability policy, 
opinion of physician, that insured suf- 
fering from hardening of arteries and | 
high blood pressure was totally and 
permanently disabled from performing 
any work, was admissible, since the 
effect of work on a person So suffering 
is not a question which layman un- 
acquainted with medical matters can 
satisfactorily decide without assistance 
of expert medical testimony.—Metro- 
politan Life Ins. Co. v. Wright, 199 
So. 289, followed in Metropolitan Life 
Ins. Co. v. Larkin, 199 So. 293. 

Mo. <A_ physician’s opinion that 
switchman’s injuries were due to a fall 
and were permanent, and that switch-— 
man would suffer future pain, was a 
matter for expert testimony and was 
properly admitted.—Wild v. Pitcairn, 
149 S.W.2d 800. 

$.0. In action for disability benefits 
under insurance policies where fact is- 
sue was whether plaintiff was totally 
disabled within meaning of policies, 
testimony of plaintiff’s physicians, who 
had testified as to their education and 
experience, that in physicians’ opin- 
jons plaintiff was totally disabled, was 
competent, and such testimony did not 
interfere with jury’s function.—O’Kel- 
ley v. Mutual Life Ins. Co. of New 
York, 14 8.H.2d 582, 197 S.C. 109. 


Wash. Where claimant in an action 
upon a benefit certificate wags claiming 
benefits for total disability, it was er- 
ror to sustain claimant’s objections to 
questions by defendant directed at 
medical witness for the purpose of 
showing claimant not to have been to- 
tally disabled within the language and 
intent of the certificate—MecKillips v. 
Railway Mail Ass’n, 116 P.2d 330. 
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C.C.A.Ark. In beneficiary’s action to 
recover under accidental death benefit 
contract issued in connection with life 
policy, what caused or could have 
caused death of insured was a medical 
question and a proper subject for ex- 
pert testimony, the weight of which 
was for jury.—Clay County Cotton Co. 
v. Home Life Ins. Co. of New York, 113 
F.2d 856. 
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HLApp. In action for injuries in au- 
tomobile collision, permitting physician 
to give his opinion that miscarriage 
suffered by one of plaintiffs could have 
been caused by injuries received in the 
collision was not error, where com- 
plaint alleged that plaintiff had mis- 
carriage and that as result a blood 
transfusion was necessary and case was 
tried on issue raised thereby.—Powell 
v. Myers Sherman Co., 32 N.E.2d 663, 
309 Ill.App. 12. F ‘ 

Md. Where an injury or disease is 
of such a character as to require a 
person skilled in the science or prac- 
tice of medicine to determine its cause, 
a medical expert may testify to his 
opinion thereof based upon his scien- 
tifie knowledge and skill and upon per- 
sonal observation or scientific deduc- 
tions from given facts.—Langenfelder 
v. Thompson, 20 A.2d 491. 

The opinions of medical experts are 
admissible as to the cause which pro- 
duced or probably produced, or might 
have produced a certain physical con- 
dition, since absolute certainty is not 
required.—Langenfelder v. Thompson, 
20 A.2d 491. 

The opinion of an expert as to the 
probability, or even the possibility of 
the cause of a certain condition, may 
frequently be of aid to the jury, for, 
when the facts tend to show that an 
accident was the cause of the condi- 
tion, the assurance of an expert that 
the causal connection is scientifically 
possible may be helpful in determining 
what are reasonable inferences to be 
drawn from the facts.—Langenfelder v. 
Thompson, 20 A.2d 491. 

Mo.App. In action on double indem- 
nity provision of life policy, medical 
testimony that injury caused insured’s 
death constituted ‘‘substantial  evi- 
dence”’.—Krug v. Mutual Life Ins. Co. 
of New York, 149 S.W.2d 393. 

Pa. In action on double indemnity 
provision of life policy, credibility and 
weight of medical evidence as to cause 
of death was for jury.—Real Hstate 
Trust Co. of Philadelphia v. Metro- 
politan Life Ins, Co., 17 A.2d 416, 340 
Pa, 533. 

Tex.Civ.App. Where witness in re- 
spobse to hypothetical question ex- 
pressed opinion that the cutting off of 
certain appliances caused carbon mo- 
noxide gas to be produced and on 
cross-examination admitted that he did 
not know the capacity of the appli- 
ances referred to in the hypothetical 
question, answer did not have proba- 
tive value since it was not based upon 
any state of known or assumed facts.— 
Lo ies Gas Co. y. Lazzara, 152 S.W. 
9 


Wash, Although in trials concerning 
proximate cause of death great weight 
must be given to evidence of physi- 
cians, testimony of nonexperts based 
upon observation and opportunity to 
draw a conclusion may be considered. 
—Graham y. Police & Firemen’s Ins. 
missy) L652: \352. 
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C.C.A.Tex. In action against theater 
operator for injuries to patron by fall 
as she was leaving her seat after see- 
ing program, admission of testimony 
of theater employee, not qualified as 
expert, that theater lighting was stand- 
ard lighting customarily used in best 
theaters, testimony of building man- 
ager without technical skill that he 
considered theater building reasonably 
safe for use as theater when leased to 
defendant, and testimony of architect 
or draftsman, having no experience 
with plans for any theater building, 
that floor plans of theater were of 
standard design and construction, was 
error prejudicial to plaintiff.—larris 
y. Interstate Circuit, 116 F.2d 409. 

Ind. In determining materiality of 
misrepresentations in application for 
life policy, insurer’s employee or official 
charged with duty of passing on ap- 
plication should be permitted to testify 
what he would have done if facts had 
been truly stated, but evidence should 
not be limited to his testimony, and 
persons qualified may testify fully to 
develop reasonableness of his possible 
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action in the premises, and as the sub- 
ject of inquiry becomes more technical, 
involved or scientific, the trial court 
must exercise greater care in exercising 
its reasonable discretion in determining 
qualifications of witnesses.—New York 
Life Ins. Co. v. Kuhlenschmidt, 33 N. 
H.2d 340. 

In action on life policy, expert tes- 
timony to show materiality of misrepre- 
sentations need not be limited to testi- 
mony on what officer or employee of 
the particular company would have 
done, if application had told the truth, 
and physician not necessarily acquaint- 
ed with insurance penciices may testify 
that concealed disability would not lead 
to serious physical impairment or 
death, as affecting reasonableness of 
insurer’s action and of its employees 
testimony that they would not have 
issued policy if they had known_the 
facts.—New York Life Ins. Co. v. Kuh- 
lenschmidt, 33 N.H.2d 340. 

Pa.Com.Pl. The existence of a cus- 
tom in the operation of beauty parlors 
in a city may be proved by the testi- 
mony of a beauty culturist who had 
been engaged in practice there for 14 
years, during 10 of which she had been 
employed as a teacher in one of the 
large beauty culture schools of the city, 
who had been a member of a city as- 
sociation of beauty culturists for 12 
years and attended their regular month- 
ly meetings at which lectures and 
demonstrations were given, and who 
was also a member of a National asso- 
ciation, whose annual conventions she 
attended, and who kept in constant 
touch with the practice in beauty par- 
lors in the city through her former 
Pune eas v. Weisbrod, 39 D. & 
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C.c.A.Md. In action for death of 
bridge worker who was killed when 
steel cable came in contact with high- 
tension wires beneath bridge in process 
of construction, testimony of professor 
of electrical engineering concerning 
proper method of insulating low- 
voltage wires and that the only prac- 
ticable method of insulating 33,000-volt 
wires was to put them underground 
in a conduit was properly admitted and 
was not subject to objection that testi- 
mony as to insulating low-voltage wires 
was confusing when at time testimony 
was offered the defendant was not ad- 
mitting that high-voltage wires had 
caused bridge worker’s death.—Cono- 
wingo Power Co. v. State of Maryland, 
to Use of Marshall, 120 F.2d 870. 

Cal.App. A structural engineer, who 
had studied stresses and strains of 
various types of buildings, was quali- 
fied to testify as expert on question 
whether bridge of given dimensions 
and materials could support given 
load, though his actual experience in 
building bridges was limited to two 
rather small structures.—People  v. 
Lang Transp. Corporation, 110 P.2d 
464. 

Iowa. A highway patrolman, who 
testified to no. qualifications other than 
those of an experienced automobile 
driver, was not qualified to give opin- 
ion that automobile involved in colli- 
sion with truck was traveling at high 
rate of speed at time of collision, based 
on observations of damage to truck 
and automobile and condition of pave- 
ment.—Roberts v. Koons, 296 N,W. 811. 

Garagemen were not qualified to give 
opinion testimony concerning speed of 
automobile at time of collision with 
truck, based solely upon the condition 
of the vehicles after the accident.—Rob- 
erts v. Koons, 296 N.W. 811. 

N.H. The proper method of shoring 
a ditch is a fit subject for testimony 
of experts.—Dowling v. L. H. Shattuck, 
Ine., 17 A.2d 529. 

Tex.Civ.App. In action for damages 
to plaintiff’s automobile, plaintiff’s wit- 
ness was not competent to testify 
that repairs had merely restored auto- 
mobile to its former condition immedi- 
ately before accident where witness 
had not seen automobile for two 
months prior to collision and automo- 
bile had been used considerably during 
such two-month period.—Yellow Cab & 
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Transfer Corporation v. Warren Co., 
148 S.W.2d 209. 

Tex.Civ.App. An automobile : 
chanic’s opinion as to how long it 
would take an automobile to stop after 
brakes were applied going at a rate 
of 25 or 30 miles per hour was ad- 
missible, in death action involving au- 
tomobile accident, where mechanic had 
been engaged in automobile repair 
business for 20 years during which he 
had worked on automobiles, including 
brakes, and mechanic testified that he 
owned automobiles of same make and 
model as station wagon in which de- 
ceased was riding and had given them 
road tests.—Zepeda v. Moore, 153 S.W. 
2d 212, error dismissed. 

Wash. An automobile dealer who 
possessed general knowledge of struc- 
ture of automobiles and had seen a 
number of wrecked automobiles in- 
volved in collisions about which others 
had told him was not qualified to tes- 
tify as an expert in answer to hypo- 
thetical question describing damage to 
automobile involved in eollision and 
seeking dealer’s opinion concerning 
speed of automobile at instant of im- 
pact.—Oyster v. Dye, 110 P.2d 863. 

W.Va. The distance within which 
train may be stopped igs proper sub- 
ject for expert testimony.—Byrd vy. 
Virginian Ry. Co., 13 S.H.2d 273. 
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D.C.N.Y. In action for injuries to 
12 year old boy in boys’ camp who 
fell from horse while receiving horse- 
back instructions, evidence of experts 
was admissible to show proper method 
of instruction.—Brenner y. Menaker, 
36, F.Supp. 16. 

D.C.Pa. A witness, who had flown 
over 11,000 hours during 22 years, 
had visited numerous air fields, and 
had supervised preparation and opera- 
tion of _several air fields, was qualified 
to state opinion whether particular 
field was a safe place for planes to 
land, and to draw inference from wheel 
tracks, though he lacked technical 
training and could not claim familiar- 
ity with laws relative to maintenance 
of airports.—Beck vy. Wings Field, 35 
F.Supp. 953. 

D.C.Pa. In action for amount of tax- 
es paid under protest for stamps re- 
quired to be attached to certificates of 
interest in bond and mortgage, which 
certificates were not patently and 
plainly on their face corporate. securi- 
ties within provisions of the Revenue 
Act imposing stamp tax, testimony of 
bank officer and investment broker that 
certificates were not generally referred 
to, called, or known as corporate secu- 
rities, was admissible. Reyenue Act 
1926, tit. 8, § 800 et seq., Schedule A, 
subd. 1, 26 U.S.C.A. Int.Rev.Acts, pages 
284, 288; Jud.Code § 24(20), 28 U.S.C. 
A. § 41(20).—Pennsylvania Co. for In- 
surances on Lives, and Granting An- 
nuities v. U. S., 39 F.Supp. 1019, 

Ala, In action for injuries to one 
slipping and falling on slick cement 
walkway, sloping upward toward en- 
trance to defendant’s medical clinic 
building, testimony of city’s ehief in- 
spector of weights and measures that 
such a ramp would be safer, it grooved 
or chipped up, as was shown to have 
been done after accident, was properly 
admitted, since jury might infer that 
such witness had some expert knowl- 
edge in that respect.—Norwood Clinie 
v. Spann, 199 So. 840, 240 Ala. 427, 

Mo. In malpractice action, a phy- 
sician is entitled to have his treatment 
of his patient tested by rules and 
principles of school of medicine to 
which he belongs, and, if he performs 
the treatment with ordinary skill in 
accordance with his system, he is not 
answerable for bad results; but such 
rule does not mean that no testimony 
of a practitioner of one school is com- 
petent in a malpractice case against 
a practitioner of another gschool.— 
Mann vy. Grim-Smith Hospital and 
Clinic, 147 S.W.2d 3 

In malpractice action against medi- 
cal physician, an osteopath is compe- 
tent to express opinion as to matters 
of diagnosis and to testify to any 
scientific fact that is, or ought to be, 
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known to every physician and surgeon 
of every school or system.—Mann_ v. 
Grim-Smith Hospital and Clinic, 147 
S.W.2d 606. 

N.H. That person offered as an ‘‘ex- 
pert” on method of shoring a ditch was 
illiterate, who had had no engineering 
education, that he had worked only 
once before under conditions similar to 
those encountered in ditch involved, and 
that his prior experience in working 
upon shoring had only been as one of 
several helpers under supervision of a 
foreman, affected weight to be given to 
his testimony, but did not determine 
whether his knowledge of shoring was 
sufficiently superior to knowledge on 
subject of persons in general, to make 
his views of value to the jury.—Dowl- 
ing vy. L. H. Shattuck, Ine,, 17 A.2d 
529. 

In action for injuries to laborer who 
was partially buried when shoring of 
ditch under construction by his em- 
ployer collapsed and permitted a cayve- 
in, testimony that witness had had 
five years’ experience in working upon 
shoring in various places, sometimes 
under conditions substantially similar 
to those encountered in ditch involved, 
provided sufficient basis for court’s rul- 
ing that witness was qualified to testify 
as an “expert’’.—Dowling v. L. H. Shat- 
tuck, Inc., 17 A.2d 529. 

In action for injuries to laborer who 
was partially buried when shoring of 
ditch under construction by his em- 
ployer Mm beach sand collapsed and 
permitted a cave-in, an expert on shor- 
ing ditches was not disqualified from 
testifying on ground that he had never 
constructed shoring in ditches dug in 
beach sand, where expert testified that 
he had more than once supervised 
shoring of ditches dug in ‘running 
sand’ similar to beach sand, notwith- 
standing that he had never actually 
worked at a beach.—Dowling v. L. H. 
Shattuck, Inc., 17 A.2d 529. 

In action for injuries to laborer who 
was partially buried .when shoring of 
a ditch under construction by his em- 
ployer collapsed and permitted a cave- 
in, an expert on shoring ditches was 
not disqualified from testifying  be- 
cause the shoring method, stated by 
him to be proper, he subsequently ad- 
mitted to be the method standard so 
far as he knew, only in the city of 
Manchester, since question was not 
what method of construction conformed 
to general standards of safety, but 
what. method was reasonably safe, and, 
if method stated by witness to be the 
proper method was shown to be stand- 
ard in but one locality, the force of 
witness’ testimony might be affected, 
but his competency as an “expert’’ 
was not.—Dowling v. L. H. Shattuck, 
Ine., 17 A.2d 529. 


N.J.Sup. In action brought under 
Jones Act for death of a floatman on 
tugboat which resulted when the float- 
man fell from steel car float which 
tugboat was taking in tow, while he 
was in the act of receiving the bight 
of the hawser thrown from the tug 
for the purpose of making it fast. to 
the float, opinion evidence on question 
of whether the throwing of the bight 
of the line was proper in accordance 
with practice of good seamanship, was 
admissible.—Stahlin v. Lehigh Valley 
R. Co., 15 A.2d 344, 125 N.J.L. 211. 


N.Y. In action for malpractice and 
abandonment of patient who was treat- 
ed for osteomyelitis in 1932, where 
physician called as expert was educat- 
ed in Germany and practiced there un- 
til 1936, since which time he had prac- 
ticed in New York, and while practic- 
ing in Germany had become familiar 
through personal handling of hundreds 
of cases with treatment of osteomyelitis 
and had also become familiar with its 
treatment throughout world by reading 
literature on subject, refusing to per- 
mit physician to testify at all on 
ground that he was not competent to 
testify as to proper practice in America 
in 1932 was error.—Meiselman vy. 
Crown Heights Hospital, 34 N.W.2d 367, 
985 N.Y. 389, reversing 20 N.Y.S.2d 
174, 259 App.Div. 840, appeal denied 
20 N.Y.S.2d 669, 259 App.Div. 916. 
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N.Y. The subject of malpractice was 
one for admission of expert testimony. 
—Meiselman y. Crown Heights Hospi- 
tal, 34 N.H.2d 367, 285 N.Y. 389,.re- 
versing 20 N.Y.S.2d 174, 259 App.Div. 
840, appeal denied 20 N.Y.S.2d 669, 
259 App.Div. 916. 
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C.C.A.Md. Whether a reissued pat- 
ent is for the same invention ag that 
embodied in the original patent or for 
a different one is a question for the 
court to determine as a matter of con- 
struction on a comparison of the two 
instruments, aided or not by the testi- 
mony of expert witnesses as it may or 
may not appear that one or both may 
contain technical terms or terms of art 
requiring such assistance in ascertain- 
ing the true meaning of the language 
employed. 35 U.S.C.A. § 33.—U. S. In- 
dustrial Chemicals y. Carbide & Car- 
bon Chemicals Corporation, 121 F.2d 
665, affirming Carbide & Carbon Chem- 
icals Corporation v. U. S. Industrial 
Chemicals, 34 F.Supp. 813. 

Where question of substantial vari- 
ance vel non between original and reis- 
sue patents covering a process for the 
production of ethylene oxide was close 
and troublesome due to difficulties in- 
volved in analytically interpreting and 
applying highly technical words and 
in mentally envisaging complex chem- 
ical processes in their entirety and in 
accurately and fairly comparing those 
processes when so envisaged, the tes- 
timony of super-chemists who testified 
as expert witnesses for plaintiff was 
proper, as against contention that lan- 
guage of patents was addressed to and 
was required to be interpreted by per- 
sons skilled in the art or science ‘to 
which it appertained. 35 U.S.C.A. § 33. 
—U. 8S. Industrial Chemicals v. Carbide 
& Carbon Chemicals Corporation, 121 
¥.2d 665, affirming Carbide & Carbon 
Chemicals Corporation y. U. S. Indus- 
trial Chemicals, 34 F.Supp. 813. 

Cal.App. In contractor’s action on 
construction contract for roadwork on 
state highway, which provided that in 
case of removal of slide outside limits 
of the cross-section which came into 
the roadway through no fault of con- 
tractor, quantity of excavations would 
be computed by ‘average end areas” 
method, wherein question was meaning 
of the quoted words, the trial court 
properly received evidence of expert 
engineers concerning their meaning. 
ae ae! § 1645.—Caletti v. State, 114 


Mich. In suit for construction of 
written lease, understanding of scriven- 
er who only typed what the parties 
told him, coneerning intention of the 
parties who did not discuss the matter 
before or with the scrivener was in- 
competent.—Asher y. Linn, 298 N.W. 
3872, 297 Mich. 699. 
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Tex.Civ.App. Experts may give their 
opinion as to the rate of speed of an 
automobile from facts detailed to them, 
and ordinary laymen with practical 
experience and observation with move- 
ments of automobiles may give such an 
opinion.—Zepeda v. Moore, 153 S.W.2d 
212, error dismissed. 

§ 758 

C.C,A.Ark. In beneficiary’s action to 
recover under accidental death benefit 
contract issued in connection with life 
policy, what caused or could have 
caused death of insured was a medical 
question and a proper subject for ex- 
pert testimony, the weight of which 
was for jury.—Clay County, Cotton Co. 
v. Home Life Ins. Co. of New York, 
113 E20" 856. 

Ill.App. Permitting physician to tes- 
tify for plaintiff that plaintiff had suf- 
fered from retrograde amnesia as re- 
sult of injury sustained in automobile 
accident was not error.—Powell v. My- 
ers Sherman Co., 32°N.H.2d 663, 309 Ill. 
App. 12. : 

Md. In action for personal injuries 
resulting from automobile collision, a 
specialist in gynecology and _ surgery 
was properly permitted to testify after 
examination of plaintiff that the retro- 
verted and retroflexed uterus of plain- 
tiff was in all probability caused by 


§ 759 


the accident, since plaintiff’s ailment 
was of such a nature that the jurors 
could not be expected to determine the 
cause without the aid of expert advice 
and the testimony of the witness did 
not-usurp the jury’s function.—Langen- 
felder v. Thompson, 20 A.2d 491, 

Mo. <A physician’s opinion that 
switchman’s injuries were due to a 
fall and were permanent, and that 
switchman would suffer future pain, 
was a matter for expert testimony and 
was properly admitted.—Wild v. Pit- 


cairn, 149 §.W.2d 800. 
_ Mo.App. In action for personal in- 
juries, testimony of physician that 


plaintiff had cystitis of the bladder and 
that both the cystitis and piles suffered 
by her could have been caused by the 
accident was not objectionable as pure- 
ly speculative, since this was all that 
any physician could say, that is, that 
he found the existing condition and 
that it could be traceable to the in- 
juries.—Perringer v. Lynn Food Co., 
148 S.W.2d 601. 

Mo.App. Where there are _ facts 
which tend to show an accident caused 
certain conditions the assurance of an 
expert that it is scientifically possible 
is of some aid to jury in determining 
what are the reasonable inferences to 
be drawn from such facts.—Lewis vy. 
National Bellas Hess, 152 S.W.2d 674. 

Mo.App. Evidence of whether blast- 
ing caused drying up of spring could 
not be as direct and as satisfactory as 
might be desired but such circumstance 
would not prevent evolving a reason- 
able theory as to what actually oc- 
curred from those things that could be 
seen together with the knowledge of 
experienced persons of the formation 
of rocks in the vicinity.—Ingram vy. 
greet Lakes Pipe Line Co., 153 S.W.2d 

N.Y. The nature of osteomyelitis 
and its cause and probable effect were 
proper subjects for testimony of a 
competent medical witness.—Meiselman 
v. Crown Heights Hospital, 34 N.W.2d 
367, 285 N.Y. 389, reversing 20 N.Y.S. 
2d 174, 259 App.Div. 840, appeal de- 
tee 20 N.Y.S.2d 669, 259 App.Diy. 
N.C. In action against corporation 
and driver of its truck for death of 
girl, alleged to have been run over by 
truck, physician’s testimony that in- 
juries found by him on deceased’s body 
were not caused by truck striking or 
passing over her was competent as 
expert opinion evidence on question 
whether injuries were so caused.—Hes- 
ter v. Horton Motor Lines, 14 §.H.2d 
794,219 N.C. 743, 

Pa.Com.Pl. Where plaintiff was 
thrown violently from seat in bus, 
which suddenly stopped to avoid colli- 
sion with automobile that had just 
pulled away from curb, testimony of 
only physician called expressing opin- 
ion that the injuries “‘contributed con- 
siderably to condition which caused . 
death,” had to be submitted to jury.— 
Shedlock v. Wyoming Valley Auto Bus 
Co., 34 Luz.L.Reg.Rep. 312, affirmed 17 
A.2d 384 340 Pa. 377. 

§ 759 

Mo. In will contest on ground of 
mental incapacity of testator and undue 
influence, permitting contestants’ expert 
on mental diseases, an eminent author- 
ity, to give opinion, based on hypotheti- 
eal question, that testator was of un- 
sound mind when he executed alleged 
will and codicil was proper, but permit- 
ting expert, over objection, to give his 
opinion as to whether testator had suf- 
ficient mentality to know general nature - 
of his property and persons to whom 
he desired to give it was error as in- 
vading province of jury.—Baptiste v. 
Boatmen’s Nat. Bank of St. Louis, 148 
S.W.2d 743. 

Tex.Civ.App. In suit to set aside 
deeds from grantor to son on ground 
that grantor was not of sound mind 
at time of execution of deeds, testi- 
mony of physician that grantor had 
sufficient capacity to understand the 
nature and effect of his actions in 
transacting a business matter was 
properly admitted.—Kincheloe y. Kin- 
cheloe, 152 S.W.2d 851, error refused. 
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§ 766 ‘ 

C.C.A.Mass. A qualified physician, 
on the basis of his own examination 
of the patient, disclosing a present 
mental or physical disability, and on 
the basis of exhibits consisting of ‘the 
detailed medical and psychiatric his- 
tory set forth in official records of the 
War Department and Veterans’ Bu- 
reau, is competent to give an expert 
opinion on the cause of present dis- 
ability, its past period of development, 
its probable duration, and its effect at 
various stages on the patient’s capacity 
‘eta . v. Cannon, 116 F.2d 

Ga.App. In action for death of pe- 
destrian allegedly struck by train, a 
eoroner with six or eight years’ experi- 
ence was properly allowed to give his 
opinion as to how long pedestrian had 
been dead when his body was found,— 
Atlanta & W. P. R. Co. v. Truitt, 16 8S. 
H.2d 273. 

N.C. In action against manufacturer 
for injuries received from poisonous ef- 
fect of an insecticide, refusal to per- 
mit defendant’s expert witness to an- 
Swer question, asked on redirect exam- 
ination, whether pint was only per- 
son he knew of that was allergic to in- 
secticide, if she was allergic to it, was 
not error, where there was no evidence, 
except that contained in test made by 
witness, as to extent of witness’ expe- 
rience with persons who had been in 
contact with the insecticide—Simpson 
v. American Oil Co., 14 S.H.2d 638, 219 
N.C. 595. 

Tex.Civ.App. Witness who took full 
prescribed college course in medicine, 
was member of Texas State Medical 
Society, had served as interne in hos- 
pital for one year, and practiced pro- 
fession of physician and surgeon for 
fifteen years, and who was presumably 
qualified to practice under statutes was 
qualified as an expert medical witness, 
and his opinion as to physical condi- 
tion of compensation claimant based 
on purely objective symptoms was ad- 
missible in compensation proceedings. 
Vernon’s Ann.Civ.St. arts. 4495 to 
4512; Vernon’s' Ann.P.C. art. 739 to 
745.—United Hmployers Casualty Co. v. 
Bezdek, 146 S.W.2d 473, error granted. 

Wash. A physician, who had many 
years of experience in dealing with and 
observing mental patients, was quali- 
fied to express his opinion, based upon 
reasons given by him, as to whether 
plaintiff was mentally competent to 
understand and appreciate effect of 
written order given by her instructing 
defendants to turn sealed envelope con- 
taining $2,100, which defendants were 
holding as gratuitous bailees, over to 
plaintiff’s son, even though physician 
did not see plaintiff until after plain- 
tiff had signed written order.—Mait- 
len vy. Hazen, 113 P.2d 1008. 


§ 772 
Mass. In action for damages from 
eating contaminated pork sausage, 


whether the sausage was contaminated 
was a proper subject of expert testi- 
mony.—Flynn v. Growers Outlet, 30 N. 
E.2d 250 

Mo. In action to recover double in- 
demnity benefits provided in life policy 
wherein insurer asserted that death o 
insured as result of inhalation of car- 
bon monoxide gas from exhaust of his 
automobile while working thereon was 
death from poison within exception of 
double indemnity provision, the nature 
of carbon monoxide gas and how it op- 
erates to produce its effects were not 
matters of which courts could take ju- 
dicial notice, but were proper subjects 
of expert testimony.—Cleayer v. Central 
States Life Ins. Co., 142 S.W.2d 474, 
129 A.L.R. 1094. 

§ 774 

D.C.N.Y. Opinion of an expert con- 
cerning quality or quantity of bauxite 
in various foreign countries was in- 
admissible where the sole evidence to 
show the knowledge of the expert of 
facts was publications and statements 
of third persons.—U, 8S. v. Aluminum 
Co. of America, 385 F.Supp. 820. 

D.C.Pa. A witness, who had flown 
over 11,000 hours during 22 years, had 
visited numerous air fields, and had 
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supervised preparation and operation 
of several air fields, was qualified to 
state opinion whether particular field 
was a safe place for planes to land, 
and te draw inference from wheel 
tracks, though he _ lacked technical 
training and could not claim familiar- 
ity with laws relative to maintenance 
of ariportsi—Beck v. Wings Field, 35 
F.Supp. 953. 
776 


§ 
Pa.Com.Pl. Where plaintiff, a con- 
tractor, agrees to deliver to defendants 
the top-soil,_to a depth of six inches, 


obtained from excavating a road on 


defendants’ property, and thereafter the 
excavating is completed, after which a 
controversy arises as to whether all the 
agreed top-soil had been delivered, and 
where exact figures are not obtainable 
as to the amount of top-soil which had 
been available for delivery, the esti- 
mates of expert witnesses are admissi- 
ble, as the best evidence, to show the 
amount of top-soil which should have 
been delivered.—Faulkner v. Wynne- 
wood Park Corporation, 57 Montg. 124. 
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Ga.App. In action for injuries to 
passenger on alighting from diesel en- 
gine train testimony of pump engineer 
who was not qualified as an expert on 
diesel engines, that a diesel engine 
could not cause a train to jerk was 
properly rejected. Code, § 18-607.— 
Alabama Great Southern R. Co..v. Me- 
Bryar, 15, S.E.2d 563. 

Idaho. Experience of witness as a 
railroad fireman was sufficient to en- 
able him to form an opinion which 
would probably be of value to jury 
concerning. distance in which train 
should have been stopped by the ap- 
plication of emergency brakes in good 
working order, by a competent engi- 
neer.—Hobbs v. Union Pac. R. Co., 
108 P.2d 841. 

IlLApp. In action under Federal Em- 
ployers’ Liability Act for injuries to 
railroad brakeman who was struck by 
a dwarf semaphore signal while riding 
on side of box car, permitting plaintiff’s 
expert witness to testify that it would 
be practicable from railroad engineer- 
ing standpoint either to reduce height 
of signal by at least 16 inches, or to 
move signal and passing track further 
to west and away from main line track, 
and that either change could be made 
with little expense to railroad, was not 
error, where record showed that from a 
practical standpoint there was no neces- 
sity for signal being in a dangerous 
position, and defendant offered no evi- 
dence to the contrary. Federal Em- 
ployers’ Liability Act § 1 et seq., 45 
U.S.C.A. § 51 et seq.—Werner y. Illinois 
Cent. R. Co., 33 N.H.2d 121, 309 Ill. 
App. 292. 

W.Va. A witness having seven 
years’ experience as fireman for rail- 
road and occasionally operating: trains 
thereon was qualified as an “expert” 
to testify as to distance within which 
passenger train could be stopped.— 
pone y. Virginian Ry. Co., 13 S.H.2d 

§ 785 

C.C.A.Conn. In executors’ action to 
recover federal estate taxes on dece- 
dent's securities claimed to have been 
overassessed, District Judge ought to 
be allowed a reasonable latitude as to 
how far he should be guided in reach- 
ing his conclusions, by estimates of ex- 
pert who testified that securities were 
worth less than amounts assessed _be- 
cause holdings were so large that sales 
of entire amount one year after dece- 
dent’s death would depress the market 
to extent indicated by the _ expert. 
Revenue Act 1935, 202, 26 U.S.C.A, 
Int.Rev.Acts, page 805.—Bull v. Smith, 
119 F.2d 490. 

C.C.A.La. In suit for royalty ar- 
rearages on gas wells, introduction of 
leases showing prices paid for gas at 
the well and admission -of evidence of 
opinions was not error.—Hemler vy. 
Hope Producing Co., 117 F.2d 281. 

©.C.A.Mich. In action for damages 
for breach of contract, opinions regard- 
ing rental value of machinery and 
equipment are not to be either reject- 
ed or accepted arbitrarily, but are to 


be weighed with all other evidence 
in accordance with demonstrated qual- 
ities of each witness to form an opin- 
ion.—Grand Trunk Western R. Co. v. 
H. W. Nelson Co., 116 F.2d 823, re- 
hearing denied 118 F.2d 252. 

©.C.A.Pa, In action for money value 
of privilege, granted defendant by oral 
contract, to use inventions covered by 
plaintiff’s applications for patents, pat- 
ent attorney’s expert testimony as to 
reasonable or market value of rights, 
enjoyed and used by defendant, in such 
applications, wa admissible.—Mat- 
thews v. Continental Roll & Steel 
Foundry Co., 121 F.2d 594, affirming 
87 E.Supp. 738. . 

©.C.A.Wis. District Court is not re- 
quired to accept at its face value testi- 
mony of witnesses, even though such 
testimony is neither formally contra- 
dicted nor impeached.—Staudenmaier y. 
Johnson, 117 F.2d 397, affirming 30 
F.Supp. 341, 

D.C.Ky. In determining landowner’s 
damages, resulting from establishment, 
eonstruction and maintenance of mili- 
tary post of Fort Knox on contiguous 
land, the price paid by the government 
for contiguous land taken was not com- 
petent evidence to establish reasonable 
market value of land in question after 
establishment of post, and opinion tes- 
timony as to diminution in market val- 
ue based on such sale to government 
had little weight. Act March 29, 1939, 
Peg ne 1442.—Wise v. U.S., 38 F.Supp. 


D.C.N.Y. In condemnation proceed- 
ing, testimony of expert of landowner 
was not binding on commissioners of 
appraisal, but was advisory only, and, 
in making award, commissioners were 
not restricted to any species of evi- 
dence and could use any information 
acquired from inspection of premises 
as well as from evidence produced on 
the hearing.—U. 8. v. Certain Larids in 
Town of Highlands, Orange County, 
Southern Dist. of New York, 36 F. 
Supp. 968; U. S. v. Certain Lands. in 
Town of Highlands, Orange County, 
Southern Dist. of New York, 36 F. 
Supp. 971. 

Ala. In proceeding by municipal 
housing authority for condemnation of 
land for low rent housing project, com- 
menced in probate court and appealed 
to circuit court, jury was not bound 
by evidence of landowner and some of 
his witnesses testifying that rental 
value of improved property determined 
market value and that rental value 
turned on size and number of rooms of 
tenant houses, since such testimony 
ignored condition of buildings as to 
material, durability, and state of re- 
pair. Code 1940, Tit. 19, § 17.—Hous- 
ing Authority of. Phenix v. City of 
Stillwell, 3 So.2d 55. 

Ark. The weight to be given the 
testimony of any of the witnesses who 
expressed opinions as to values, dam- 
ages, and benefits from condemnation 
of realty depended on the candor, in- 
telligence, experience, and knowledge 
of values on the part of the witness.— 
Bridgman v. Baxter County, 148 S.w. 
2d 673. 

Cal. In property owners’ suit to re- 
cover damages allegedly resulting from 
construction of a subway in_ street 
fronting property, the trial court was 
not bound by opinion of witnesses on 
market value of property, but province 
of such testimony was to aid court in 
arriving at a conclusion.—Rose v. State, 
105 P.2d 302, superseding 94 P.2d 
1058, followed in Bettencourt v. State, 
105 P.2d 316, superseding 94 P.2d 1066, 
followed in Brandon y. State, 105 P.2d 
816, superseding 94 P.2d 1066, fol- 
lowed in Jones v. State, 105 P.2d 317, 
superseding 94 P.2d 1066, followed in 
Laughlin y. State, 105 P.2d 317, super- 
seding 94 P.2d 1067. 

Cal.App. In matters of continuous 
domestic service, opinion evidence if 
given need not be followed if the trier 
of the facts is convinced that the opin- 
ion expressed is not sound.—Lundberg 
v. Katz, 111 P.2d 917. 

Ill, Where taxpayer contended that 
assessed value of personal property 
was so grossly excessive as to amount 
to constructive fraud, but only evi- 
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dence offered in support of its defense 
was testimony of certified public ac- 
countant in its employ that property 
was assessed at a higher valuation 
than in opinion of witness it was 
worth, though value at which property 
was assessed was less than half the 
valuation placed thereon in income tax 
return prepared by witness a short 
time before, defense of fraud was not 
established. Smith-Hurd Stats.Const. 
art. 9, § 1.—People v. Process Corpo- 
ration, 35 N.E.2d 341, 377 Ill. 65. 
ll.App. In action for injuries sus- 
tained in automobile collision, permit- 
ting physician to testify that as result 
of injuries plaintiff's nose was broad- 
ened, was not error.—Powell v. Myers 
Sherman Co., 32 N.H.2d 663, 309 Ill. 
App. 12. p 
Permitting physician in personal in- 
jury case to state his opinion, based on 
reasonable medical certainty of the re- 
sult which might be expected, as to 
permanency of plaintiff's injury, was 
not error.—Powell v. Myers Sherman 
Co., 32 N.E.2d 668, 309 Ill.App. 12. 

Iowa. In determining amount of at- 
torney’s fees, the trial court was not 
bound by expert testimony as to the 
value of services but could not ignore 
the factual testimony as to the extent 
and nature of the services.—In re Deh- 
ner’s Estate, 298 N.W. 656, 230 Iowa 
490. 

La. In weighing the testimony of 
the witnesses in expropriation pruceed- 
ings, the freeholders comprising the 
jury may take into consideration the 
reasons given by each as the basis of 
his opinion concerning the value of the 
property to be taken, but an opinion 
expressed by a witness should be given 
little effect in absence of an explana- 
tion by him of the reasons underlying 
his coneclusion.—Louisiana Highway 
Commission y. Grey, 2 So.2d 654, 197 
La. 942. 

Mich. Witnesses may not speculate 
or conjecture as to possible or probable 
damages, but the best evidence of 
which the subject will admit is receiy- 
able, and such evidence is often noth- 
ing better than the opinion of a well 
informed person upon the subject un- 
der investigation.—Compton y. Fisher- 
Moca, Inc., 299 N.W. 750, 298 Mich. 

N.J.Sup. On certiorari by city to re- 
view a judgment of the State Board of 
Tax Appeals reducing assessment on 
realty, testimony of city assessor as to 
valuation of realty was of little, if any, 
persuasive value, where the valuation 
was based on comparable sales so long 
prior to assessment date that assessor 
could not remember when last such a 
sale had been effeeted, and he could 
not specifically point to voluntary sales 
of other properties in the immediate 
neighborhood within a reasonable time 
before and after date of assessment.— 
City of Plainfield v. Board of Tax Ap- 
peals, 19 A.2d 195, 19 N.J.Mise. 313. 

N.J.Tax.App. An assessor is general- 
ly competent to testify as to value of 
property within his taxing district, but 
where he has had no experience what- 
ever in the building, maintenance or 
repair of the property or in the pur- 
chase or sale thereof, the probative 
weight of his testimony is negligible. 
—Hackensack Water Co. v. Township 
of North Bergen, 15 A.2d 899, 18 N. 
J.Mise. 627. 

N.J.TaxApp. The railroad tax stat- 
utes vest an authoritative status in the 
personal knowledge and judgment of 
the state tax commissioner in the val- 
uation of railroad property, and that 
valuation is not to be superseded by 
the judgment of professional valuation 
experts offered as witnesses by appeal- 


ing railroad companies. N.J.S.A. 
54:19-1 et seq., 54:22-1, 54:-22-2, 
§4:23-1, 54:26-4.—Central R. of New 


Jersey v. Martin, 20 A.2d 330, 19 N. 
J.Mise. 427. 

N.Y.Sur. On assessment of estate 
tax, appraisal of stock in close corpo- 
ration by executors’ expert witness 
would be followed, whete expert con- 
sidered comparison with: stock of four 
other companies engaged in like busi- 
ness, earning power, physical assets, 
book value, and trend of business, and 
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employed methods including analysis 
Such as purchaser would require, ex- 
pert’s qualifications were not ques- 
tioned, and no testimony in contraver- 
sion of his conclusion was offered by 
State Tax Commission. Tax Law, § 
249-m et seq—In re Flickinger’s Es- 
tate, 28 N.Y.S.2d 118, 176 Misc. 604. 

N.D. Members of State Board of 
Equalization in assessing railroad’s 
properties were not required to accept 
the testimony of railroad’s witnesses 
as to the system value and as to the 
value of the properties to be deducted 
as conclusive, but it was the duty of 
the board to consider such testimony 
together with all other pertinent facts 
that had been brought to the board’s 
attention or were within the board’s 
knowledge, and to exercise its honest 
and independent judgment in making 
its determination. Const. § 179.— 
plage e Pac. Ry. Co. v. State, 299 N. 


Pa.Super. In action by corporation 
operating dance hall against members 
of musicians’ union who allegedly in- 
terfered with contracts between corpo- 
ration and dance bands, president of 
corporation who had attended every 
dance conducted by it in year of 1939 
and had made a detailed record of at- 
tendance and expenses for each of its 
functions in that year was sufficiently 
qualified to establish a reasonably safe 
basis for the assessment of damages 
and his testimony as _ to the loss re- 
sulting from actions of defendants was 
admissible although 1939 was the first 
year when a detailed written record 
of income and expenditure for the dance 
pavilion was kept.—Kddyside Co. v. 
Seibel, 15 A.2d 691, 142 Pa.Super. 174. 

Pa.Super. That jury gave a verdict 
for but a fraction of the sums fixed by 
experts did not prove that experts’ 
testimony was inadmissible, but rath- 
er that jury thereby disproved fears 
defendant expressed as to effect of re- 
ceiving such expert testimony.—Eddy- 
side Co. v. Seibel, 15 A.2d 691, 142 Pa. 
Super. 174. 

Tex.Civ.App. In a proceeding to set 
aside sheriff’s sale on foreclosure of 
deed of trust lien, where agent of mort- 
gagee’s successor in interest testified 
as an expert as to the value of land 
sold, testimony of agent who was in- 
terested in the proceeding was admis- 
sible, but the jurors were not required 
to aecept it as conclusive.-—Willard vy. 
Whitaker, 153 S.W.2d 878 
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D.C.Pa. As respects measure of re- 
covery in action for reasonable value 
of patent assigned by unenforceable 
contract, the money value of patent 
right may be estimated from nature 
of the invention disclosed, its place 
in the art to which it relates, the step 
which the inventor took, and_ the 
change effected in the practice of the 
art,’ supplemented by opinion evidence 
of value as in the case of real es- 
tate. Burns’ R.S.Ind.1914, § 7462.— 
Matthews v. Continental Roll & Steel 
Foundry Co., 87 F.Supp. 738, affirmed 
121 F.2d 594. 

D.C.Pa, In action to recover under 
implied contract the reasonable value 
of patent applications turned over to 
manutacturing company for exploita- 
tion, plaintiffs were permitted to es- 
tablish such value as measure of re- 
covery by testimony of attorney, ex- 
perienced in patent law, and familiar 
with the art to which applications re- 
lated, as to reasonable value as a 
speculation of the application rights at 
time they were assumed by company, 
notwithstanding inventions disclosed in 
applications failed to work under prac- 
tical tests and netted company no ac- 
tual profit—Matthews yv. Continental 
Roll & Steel Foundry Co., 37 F.Supp. 
738, affirmed 121 F.2d 594. 

N.Y.Sur. Expert testimony as_ to 
market value of stock in close corpora- 
tion is relevant on assessment of es- 
tate tax. Tax Law, § 249-m et seq.— 
In re Filickinger’s Estate, 28 N.Y.S.2d 
118, 176 Mise. 604. 

Pa.Super. The fact that automobile 
dealer testifying as to value of automo- 
bile prior to collision, although he had 
seen it only after collision, admitted 
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on cross-examination that he had not 
inspected specific parts of automobile, 
went to weight of his testimony, but 
did not render it inadmissible-——Drake 
v. Emhoff, 21 A.2d 492. 

In action for damages to automobile 
sustained in collision, fact that auto- 
mobile dealer who testified as to value 
of automobile prior to collision had 
not seen automobile at that time, but 
had merely inspected it after collision, 
did not render his testimony inad- 
EY anata sus) v. Emhoff, 21 A.2d 

2. 
R.I. In suit by deceased stockhold- 
er’s administratrix to have an account 
taken of corporation’s assets so that 
correct value of stock could be arrived 
at for purpose of selling stock held 
by administratrix to two surviving 
stockholders under a contract, the tes- 
timony of expert witnesses who at- 
tempted to estimate value of stock by 
using test of capitalization of corpo- 
rate net earnings was not applicable 
where business was actually a partner- 
ship though corporate in form, there 
were no significant net earnings over 
a period of years, salaries were always 
paid by mutual agreement among the 
three stockholders, and it did not ap- 
pear that witnesses had had any per- 
Sonal experience in or knowledge of 
the kind of business under considera- 
tion upon which to base their opinions 
of proper salaries in the circumstances. 
—Cook v. Dunbar, 18 A.2d 658. 
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D.C.Wash. An appraiser of the 
Home Owners’ Loan Corporation, who 
had been such since 1934 and had ap- 
praised approximately 40,000 pieces of 
property. in the state and who testified 
that he had appraised the particular 
property involved, was qualified to ex- 
press an opinion as to the present fair 
and reasonable- cash market value 
thereof.—In re Cole, 37 F.Supp. 860. 

Ark. Values of realty condemned will 
usually be established by the opinions 
of witnesses who are familiar with the 
realty, under the exception to the gen- 
eral rule that witnesses are required to 
state facts, and not express opinions.— 
euecernan vy. Baxter County, 148 S.W.2d 

Cal. If a witness, in eminent domain 
proceeding, by reason of his skill, 
learning or technical training, under- 
stands adaptability of lands in ques-— 
tion for particular purpose, and the de- 
mand for land for such purpose, he 
may state market value of land, though 
entirely unacquainted with other ele- 
ments which would be considered by 
different buyers competing for same 
property.—Metropolitan Water Dist. of 
Southern California v. Adams, 116 P.2d 
7, prior opinion 99 P.2d 659, rehearing 
denied 100 P.2d 357. 

In eminent domain proceedings to 
obtain reservoir site, defendants’ wit- 
nesses, including witnesses qualified to 
speak on subject of realty values, qual- 
ified mining experts, and engineers 
qualified to consider adaptability of 
land for reservoir use, each of whom 
was familiar with land involved and 
knew of its adaptability to certain uses 
having in mind highest use with which 
he was familiar, were qualified to tes- 
tify to market value within his knowl- 
edge and experience.—Metropolitan 
Water Dist. of Southern California y. 
Adams, 116 P.2d 7, prior opinion 99 P. 
2d 659. rehearing denied 100 P.2d 357. 


Hii. In suit to condemn land _ for 
construction of road, where real or 
dominating factor in witness’ valua- 


tion of the land was his knowledge of 
other land sold in the vicinity and of 
land values in the vicinity, and that 
highest and best use to which land was 
adapted was for pasture, witness’ tes- 
timony as to value was properly al- 
lowed to stand, notwithstanding he 
testified that the sales of other land of 
which he had knowledge were sales for 
right of way for the road.—Department 
of Public Works and Buildings vy. 
Legg, 29 N.W.2d 515, 374 Ill. 306. 

Md. Any real estate dealer or asses- 
sor or any other person who has been 
engaged in business giving him special 
knowledge of the subject is competent 
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to testify in reference to the value of 
land if he has had an opportunity to 
form a correct opinion concerning its 
value.—Preske v. Carroll, 16 A.2d 291. 

Mo.App. A real estate agent of 11 
years’ experience, living in community, 
who testified that he was familiar with 
property values in such locality and 
types of buildings that relator pro- 
posed to build, and values of such 
buildings and effect on value of prop- 
erty in the locality by reason of such 
buildings was qualified to testify that 
building of duplex residences in zon- 
ing district which authorized dwell- 
ings for “one family only’ would ma- 
terially lessen value of all other prop- 
erty.—State ex rel. Luechtefeld v. Ar- 
nold, 149 S.W.2d 384, transferred 144 
S.W.2d 60. 

Neb. A witness is qualified to testify 
regarding market value of land if he 
thas had an opportunity to form a cor- 
rect opinion regarding its value, and it 
is not essential that the witness should 
have bought or sold land-in the vicini- 
ty.—Beebe & Runyan Furniture Co. v. 
Board of Equalization of Douglas Coun- 
ty, 296 N.W. 764. 

A county assessor, who had 22 years 
of experience in office of assessor as 
elerk, deputy assessor and assessor, 
who, was acquainted with and had in- 
spected building, its type of construc- 
tion, location and dimensions of land 
on which it was located, and who was 
acquainted with value of land and 
buildings in immediate neighborhood 
used for like purposes. was a competent 
witness to testify regarding value of 
the land and improvements thereon for 
taxation purposes, and refusal of court 
to permit the assessor to testify was an 
abuse of discretion constituting preju- 
dicial error. Comp.St.Supp.1939, § 77- 
1609.—Beebe & Runyan Furniture Co. 
vy. Board of Equalization of Douglas 
County, 296 N.W. 764. 


Neb. In action involving condem- 
nation of right of way across farm for 
eonstruction of electric transmission 
line, wherein witness testified that he 
lived in county where farm was _ lo- 
cated, that he had been in real estate 
business for 385 years, that he was 
familiar with the farm, and had seen 
it several times in the past several 
years, that he had talked with real 
estate men and had heard of sales 
being made, but that he had never ac- 
tually gone into the fields, trial court 
erred in excluding witness’ testimony 
as to damage—Wahlgren y. Loup 
ae Public Power Dist., 297 N.W. 


In action involving condemnation of 
right of way across farm for construc- 
tion of electric transmission line, 
wherein witness testified that he lived 
in county where farm was located, 
that he was a real estate man engaged 
in the business of handling farm Jands 
and acreage, that he had never actu- 
ally been out in the fields on the farm, 
but that he had known of the farm for 
47 years and had gone past the farm 
probably 20 times a year, that he had 
talked to real estate men about land 
values in the vicinity and that he had 
kept informed on such values, trial 
eourt erred in excluding witness’ tes- 
timony as to damage.—Wahlgren y. 
Loup River Public Power Dist., 297 
N.W. 833. 

N.J. In proceeding for the taking 
of vacant land by the Housing <Au- 
thority of the city of Newark for 
housing project, expert evidence of 
the value of other vacant lands simi- 
larly situated was admissible—In re 
Housing Authority of City of New- 
ark, 17 A.2d 812, 126 N.J.L. 60. 

N.Y.App.Divy. In action for partition 
of farm, wherein defendant asserted 
that plaintiff's wife sold her interest in 
farm to defendant for sum of money 
aid to plaintiff’s wife, farmers who 
new farm well and were familiar with 
farm values in vicinity, were competent 
to express opinion as to value of farm, 
and refusal to permit farmers to so tes- 
tify was reviewable on appeal from 
judgment dismissing complaint and de- 
termining defendant to be owner of 


EVIDENCE, 


farm.—Cole v. Ackerson, 25 N.Y.S.2d 


891, 261 App.Div. 1041. 


Pa.Orph. Where there are no real 
estate brokers in the vicinity of real 
estate-in another jurisdiction, the quali- 
fications of witnesses called as experts 
to give opinions of value must be 
judged according to local custom. Thus 
a witness, who has dealt extensively in 
real. estate for his own account and 
in placing mortgages, will be deemed 
qualified as an expert.—In re Shelmire’s 
Estate, 56 Montg. 260. 

Fenn.App. In condemnation pro- 
ceeding, testimony of land appraiser of 
long experience in United States De- 
partment of Agriculture, and who was 
shown to have made a thorough and 
careful study of the land sought to be 
condemned, was admissible over objec- 
tion that witness was not familiar 
with the land values in the community, 
since the objection went to the weight 
rather than to the admissibility of the 
peeiaioMys Se v. Harr, 143 S.W.2d 

>) 


Tenn.App. Land is not a commodity 
of a fixed market value, no two acres 
being of the same intrinsic value, and 
market value of land must be _ deter- 
mined by a jury from their own knowl- 
edge and the opinion of witnesses as 
to market value, taken in connection 
with the other proven circumstances of 


ea tee v. Arnold, 150 S.W.2d 
LOMO: 
Tex.Civ.App. In action for brokers’ 


commissions on sale of ranch for cash 
and business building, testimony as to 
actual value of such building by ex- 
perienced realtor, who showed himself 
to be familiar with values generally 
and particular building, and testified 
that there was no active or ascertain- 
able market value thereof,, was admis- 
sible and sufficient to support court’s 
finding of actual value of building, on 
issue of amount of compensation.— 
Scott v. Wood, 145 S.W.2d 260. 

Tex.Civ.App. A witness, who had 
been actively engaged in business as 
a builder and contractor and had oc- 
easion to familiarize himself with 
market values, was qualified to testi- 
fy as an expert in eminent domain 
proceedings.—City of Corpus Christi 
v. McLaughlin, 147 S.W.2d 576, error 
dismissed. 
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Colo. In action tor damages for as- 
sault and battery, a practical nurse, 
who had not been engaged in her pro- 
fession for about three years, was com- 
petent to testify as to the reasonable 
value of services of. those engaged in 
such profession, since objection of re- 
moteness went only to the weight rath- 
er than to the competency of such evi- 
dence.—Craig v. Toteve, 110 P.2d 1117. 


Mo.App. A witness who testified that 
he had taken depositions in Memphis 
and Nashville, Tenn., and that~ the 
charges of attorneys for taking deposi- 
tions in those cities were the same as 
charged for taking of depositions in 
the rest of the state, in accordance 
with his experience, was qualified to 
express an opinion as to reasonableness 
of fee for taking deposition in Knox- 
ville, Tenn,—State ex rel. Johnson y. 
Weinberg, 151 S.W.2d 134. 

R.J. In suit by deceased stockhold- 
er’s administratrix to have an account 
taken of corporation’s assets so that 
correct value of stock could be arrived 
at for purpose of selling stock held by 
administratrix to two surviving stock- 
holders under a contract, the testimony 
of expert witnesses who attempted to 
estimate value of stock by using test 
of capitalization of corporate net earn- 
ings was not applicable where business 
was actually a partnership though cor- 
porate in form, there were no signifi- 
cant net earnings over a period of 
years, salaries were always paid by 
mutual agreement among the three 
stockholders, and it did not appear that 
witnesses had had any personal ex- 
perience in or knowledge of the kind 
of business under consideration upon 
which to base their opinions of proper 
salaries in the circumstances.—Cook y. 
Dunbar, 18 A.2d 658, 


Tex.Civ.App. In brokers’ action for 
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commissions for procuring purchaser of 
oil and gas lease, objections to the 
qualification of broker and his witness 
testifying as to reasonable value of 
services went to weight of testimony 
rather than to its admissibility.—Page 
v. Estes, 142 S.W.2d 292, error’ dis- 
missed, judgment correct. 

In brokers’ action for commissions 
for procuring purchaser of oil and gas 
lease, testimony of brokers as_ to the 
value of the lease to the landowners 
was admissible where brokers were 
familiar with the sale of oil and gas 
leases in vicinity and knew market val- 
ue of leases and benefits to owners of 
lease.—Page v. Estes, 142 S.W.2d 292, 
error dismissed, judgment correct. 

Tex.Civ.App. A physician, testifying 
that he did not give cystoscopic treat- 
ments, which he recommended for pa- 
tient, and that they were not given in 
city wherein witness practiced, and not 
stating that he had information from 
any source as to customary charges for 
such treatments, nor that he knew what 
reasonable charge therefor would be in 
city wherein another physician gave 
patient such treatments or any other 
place, was not qualified to testify as ex- 
pert on what were reasonable charges 
for such treatments in that city.—Sal- 
yer v. Shropshire, 144 S.W.2d 618. 
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C.C.A.N.M. An owner who is famil- 
jar with property occupied by him or 
connected with and used in a business 
may testify concerning its value, al- 
though he is not an expert, and own- 
er’s estimates of value may be given 
either item by item or in gross 
amounts.—Baltimore American Ins. Co. 
of New York v. Pecos Mercantile Co., 
122 F.2d 143. 
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Cal. In eminent domain proceeding, 
where a qualified witness has testified 
to market value of land and has stated 
that he has considered its adaptability 
for the highest available use within his 
knowledge, the cross-examination of 
such a witness should be given a wide 
scope.—Metropolitan Water Dist. of 
Southern California vy. Adams, 116 P.2d 
7, prior opinion 99 P.2d 659, rehearing 
denied 100 P.2d 357. 

Great latitude is allowed in cross-ex- 
amination of witnesses who have testi- 
fied to market value of land, and un- 
less it appears to trial court that such 
testimony is based upon improper con- 
siderations, it will not be withdrawn 
from consideration of jury.—Metropoli- 
tan Water Dist. of Southern California 
vy. Adams, 116 P.2d 7, prior opinion 99 


Fag 659, rehearing denied 100 P.2d 
Ind.App. In will contest wherein 


witness testified on direct examination 
that testatrix was of unsound mind 
and on cross-examination that as far 
as her property was concerned she 
was sane, questioning witness on re- 
direct examination as to what time in 
his opinion she was of unsound mind 
as to handling property matters was 
proper to enable witness to explain his 
former statements in view of broad 
scope of cross-examination.—Griffith y. 
Thrall, 29 N.W.2d 345. 

In will contest on ground that testa- 
trix was mentally incapable of making 
her will, cross-examination of witness 
as to whether there was any difference 
in testatrix’ nervousness between pe- 
riods of time when two of defendants’ 
exhibits were executed by testatrix 
Was proper, where witness had testified 
on direct examination that he was 
familiar with signature of testatrix 
and had testified as to her physical 


and mental condition.—Griflith Vv. 
Thrall, 29 N.H.2d 345. 
Okl. Where testimony was _ intro- 


duced as to actual market value of 
realty sought to be condemned, it was 
not error to refuse to permit condemnor 
to inquire on cross-examination of one 
of the owners as to the amount of rent 
received by him for a specifie period.— 
Grand River Dam Authority v. Bom- 
ford, 1 GAPi2 disse. 
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C.C.A.N.Y. How far admission of ex- 

pert testimony should be permitted is 
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within the fair discretion of trial court. 
—Tillman vy. National City Bank of 
New York, 118 F.2d 681. 

Exclusion of questions put to expert 
of the most vague and general kind or 
relating to matters clear enough from 
documentary proof to be dealt with by 
court without expert aid was not er- 
ror.—Tillman v. Nativnal City Bank of 
New York, 118 F.2d 6381. 

D.C.Conn. Testimony of plaintiffs 
expert witness was admissible even 
though insufficient of itself to sustain 
plaintiff’s case, where such testimony 
earried plaintiff part way toward his 
goal, since plaintiff was not bound to 
prove his whole case by one witness 
but was entitled to proceed step by 
step.—Groff v. Smith, 34 F.Supp. 319. 

Cal. Where witnesses, in» eminent 
domain proceeding to obtain reservoir 
site, testified ag to reasonable market 
value of land based upon its adaptabil- 
ity for reservoir use, and outlined sev- 
eral water importation projects in sup- 
port of their opinions, witnesses’ calcu- 
lations of probable earnings of projects 
described were admissible for purpose 
of demonstrating feasibility of the 
projects.—Metropolitan Water Dist. of 
Southern California v. Adams, 116 P. 
2d 7, prior opinion 99 P.2d 659, re- 
hearing denied 100 P.2d 357. 

Del.Super. In determining form of 
question asking expert his opinion as 
to soundness of mind of testator, the 
court has a large discretion.—In re 
Barnes’ Will, 18 A.2d 433. 

Fla, In action on. double indemnity 
clause of life policy wherein insurer as- 
serted that death was suicidal, evidence 
of experiments and demonstrations, in 
and out of presence of jury tending to 
show insured’s inability to hold the 
gun in position to take his life, was 
properly admitted where experiments 
were made under same or similar cir- 
cumstances to those involved.—Mutual 
Life Ins. Co. of New York v. Bell, 3 
So.2d 487. 

Til. In suit to restrain the defend- 
ants from enforcing the chemical or 
paint factories ordinance of city, a 
chemist in charge of city’s chemical 
laboratory was properly permitted to 
testify that the use of toxic materials 
in cosmetics was shown to exist by 
tests made in the laboratory, though 
it was not shown that plaintiffs used 
toxic materials in their cosmetics.—Chi- 
cago Cosmetic Co. v. City of Chicago, 
29 N.H.2d 495, 374 Ill. 384. 

Ill.App. Physician’s opinion that 
death of insured might have resulted 
from chronic myocarditis rather than 
drowning, although record contained 
no evidence that insured had suffered 
from such or any other illness, was 
based on unsupported inferences drawn 
from fact that body of insured was 
floating only partially submerged and 
absence of evidence of congestion in 
the conjunctiva, and hence such opin- 
ion, being merely conjecture, did not 
constitute any evidence in defense to 
suit for qouble indemnity. Smith-Hurd 
Stats. ec. 110, § 192, subd. (38)a, § 259.22. 
—Kanne v. Metropolitan Life Ins. Co., 
34 N.H.2d 732, 310 Ill.App. 524. 

Iowa. In action for damages to real 
estate resulting from breaking of pub- 
lic storm sewer allegedly caused by 
conduit maintained therein by public 
service corporation, blocking top 40 
per cent. of sewer, where question 
asked each expert called for his opin- 
ion regarding probable cause and one 
answered that in his opinion it was 
probable that the conduit was the 
major producing cause and another 


answered that it was his opinion that. 


the major factor in the failure of the 
sewer could be attributed to the ob- 


struction, the answers, although not 
in exact language of the questions, 
were fairly responsive thereto, and 


the form of the questions and answers 
was not objectionable as invading the 
province of the jury.—Latham vy, Des 


Moines Hlectrie Light Co., 296 N.W. 
372. 
La. On arbitration concerning con- 


struction of seetion of building con- 
tract, permitting expert witness to dis- 


EVIDENCE 

cuss in detail foundations that were 
designed for building when plans form- 
ing part of contract were already in 
evidence was not objectionable, where 
plans and specifications were volumin- 
ous and involved considerable detail, 
since expert witness could be ques- 
tioned as to what was represented on 
plans and specifications for purpose of 
properly preparing record for review 
by arbitrators or by court. Act No. 
262 of 1928, as amended by Act No. 218 
of 1932.—Housing Authority of New 
Orleans v. Henry Ericsson Co., 2 So. 
20 TURIF S197 Lai 732: J 

Miss. In action on disability policy, 
question addressed to physician, “In 
your opinion as a physician, would 
you say” that insured “is or is not 
totally and permanently disabled’, was 
incomplete for failure to ask what in- 
sured was disabled from doing.—Met- 
ropolitan Life Ins. Co. v. Wright, 199 
So. 289, followed in Metropolitan Life 
Ins. Co. v. Larkin, 199 So. 293. 

Mo.App. The trial court has a judi- 
cial discretion in ruling on offers of 
experimental evidence.—Kerby vy. Schin- 
dell, 146 S.W.2d 670. 

Mont. An expert witness can give 
an opinion based upon facts previous- 
ly testified to by him, but cannot be 
permitted to give an opinion or con- 
clusion on facts known to him and 
not communicated to court or jury, 
since witness must, so far as possible, 
first detail the facts—Irion v. Hyde, 
105 P.2d 666. 


N.C. In action against manufacturer 
for injuries received from poisonous ef- 
fect of an insecticide, tests of a skin 
specialist on a group of five nurses and 
interns for purpose of ascertaining 
whether insecticide had noxious quali- 
ties that were poisonous to humans 
were admissible-——Simpson y, American 
Oil Co., 14 S.H.2d 638, 219 N.C. 595. 

Ohio App. Generally, evidence as to 
tests to determine distance headlights 
of automobile would throw light ahead 
would be admissible in personal inju- 
ry action arising out of automobile ac- 
cident only when conditions under 
which tests are made are same as ex- 
isting at time of the accident.—Weaver 
v. Liberty Cabs, 33 N.E.2d 858. 

In pedestrian’s action for injuries 
sustained when struck by taxicab, ad- 
mission of evidence as to tests to de- 
termine distance headlights of taxicab 
would throw light ahead was not error, 
though conditions under which tests 
were made were not the same as exist- 
ing at time of accident, where it was 
made plain to jury that evidence was 
admitted only as it might be helpful as 
it would reflect upon charge that head- 
lights on taxicab on night of accident 
did not comply with law as to distance 
which beams would be projected ahead. 
Gen.Code, § 6310-1.—Weaver v. Liberty 
Cabs, 33 N.H.2d 853. 


Or. In action for damages resulting 
from a fire allegedly caused by negli- 
gence of defendants in failing to use 
sheets of asbestos for purpose of pro- 
tecting wall while using welding torch, 
permitting expert welder to testify as 
witness for defendants concerning an 
experiment in welding was not an 
abuse of discretion, notwithstanding 
the fire started in a 12-inch Firtex 
wall whereas smaller piece of Firtex 
was used in the experiment, since the 
dissimilarity in conditions affected the 
probative ‘value of evidence but was 
not of such character as to render the 
evidence inadmissible.—Urickson’s Dairy 
Products Co. v. Northwest Baker Ice 
Machine Co., 109 P.2d 53 

Evidence of an experiment is admis- 
sible if it is of such nature as to aid 
the jury in determining an issue of 
faet.—Erickson’s Dairy Products Co. v. 
Northwest Baker Ice Machine Co., 109 
P.2d 53. 

It is for the trial court in the exer- 
cise of its discretion to determine pre- 
liminary question whether evidence of 
an experiment would aid jury in deter- 
mining issues of fact, and the Su- 
preme Court will not interfere unless 
there is an abuse of diseretion.—Hrick- 
son’s Dairy Products Co. v. Northwest 
Baker Ice Machine Co., 109 P.2d 53. 
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When conditions under which experi- 
ment was conducted are so dissimilar 
from those of the occurrence in ques- 
tion as to tend towards confusion, evi- 
dence of experiment should be reject- 
ed, but the’ law does not require that 
the conditions be identical, it being 
sufficient if there is a substantial simi- 
larity of conditions.—Hrickson’s Dairy 
Products Co. v. Northwest Baker Ice 
Machine Co., 109 P.2d 53. 

R.I. In action by tenant against 
landlords to recover for injuries sus- 
tained by the tenant who was scalded 
while taking a shower because of the 
alleged negligence of the landlords in 
connection with the maintenance of a 
shower bath and fixtures, trial court 
properly excluded question to tenant’s 
witness, whether witness, applying his 
experience as an engineer and his ob- 
servations in various types of build- 
ings like the building in question, be- 
lieved that every reasonable precaution 
for the safety of tenants with refer- 
ence to the possibility of excessively 
hot water coming out of the various 
outlets had been taken in the tenant’s 
apartment, since the question was 
broad and indefinite, failed to state or 
refer to facts in evidence as a basis” 
for the opinion, suggested an errone- 
ous conception of landlords’ duty or the 
standard of care, and invaded the 
jury’s provinee.—King vy. Wiesel, 21 
A.2d 262 

Tex.Civ.App. A trial judge is al- 
lowed considerable discretion in ad- 
mitting and excluding the testimony of 
expert witnesses.—Portilla Drilling Co. 
v. Miller, 144 S.W.2d 9386, error dis- 
missed, judgment correct. 

Tex.Civ.App. Where medical expert 
in compensation proceeding in answer 
to question as to what he did at time 
he saw claimant began his answer, 
“Well, I used the necessary procedure 
laid down by all teachers and authori- 
ties upon diagnosis’’, and before answer 
was completed defendant’s counsel ob- 
jected on ground that witness’ answer 
was too vague and indefinite, witness 
was properly permitted to complete his 
answer.—United Employers Casualty 
Co. v. Marr, 144 S.W.2d 973, error dis- 
missed, judgment correct. 

Tex.Civ.App. In pedestrian’s action 
for injuries sustained when struck by - 
automobile while crossing street, ex- 
pert’s testimony regarding experiments 
made by him shortly prior to trial in 
regard to driving an automobile over 
pavement between point where defend- 
ant’s automobile was shown to be 
when pedestrian saw it and where ac- 
cident happened, the time it took at 
given rates of speed and distance the 


tires skidded when driven at rates 
mentioned was admissible, but its 
weight and credibility was for the 


jury, since\the subject matter involved 
was a subject of expert testimony.— 
Norris Bros. v. Mattinson, 145 S.W. 
2d 204. 

Wash. Admitting evidence of an ex- 
periment rests largely in the discre- 
tion of the trial court whose action is 
reviewable only for abuse of sound ju- 
dicial discretion.—American Products 
Co. v. Villwock, 109 P:2d 570, 132 AL, 
R. 1010. 
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Md. Where a witness is called to 
express an opinion based upon person- 
al observation, it is not necessary to 
submit to him a hypothetical question. 
—Langenfelder vy. Thompson, 20 A.2d 
491. 

Where a medical expert is familiar 
with the facts of an accident and the 
nature of the injuries, he is competent 
to testify whether the injuries were 
caused by the accident, without the 
necessity of having the facts in eyi- 
dence recounted to him before he gives 
his’ opinion, since any details which 
the expert has personally observed can 
be elicited either on direct examination 
or on cross-examination, and can be 
associated with the other grounds for 
the general conclusion.—Langenfelder 
v. Thompson, 20 A.2d 491. 

Where the evidence is conflicting or 
complicated by many details, or where 
the grounds upon which the witness 


. 
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is to base his opinion are not fully 
understood, it is proper for the trial 
eourt to require the facts to be sub- 
mitted to the witness hypothetically, 
even though he had personal obserya- 
tion—Langenfelder v. Thompson, 20 
A.2d 491. 

Where only issue was extent of 
plaintiff's injuries and physician had 
attended plaintiff and found that her 
uterus was normal and after collision 


found that plaintiff had multiple 
bruises, which were very severe over 
right thigh and insertions of dia- 


phragm and soreness where diaphragm 
was attached to ribs, and between date 
of accident and trial had seen plain- 
tiff 55 times, physician was qualified 
to directly express opinion based upon 
personal knowledge without having 
the facts stated to him hypothetically, 
whether he was present or not in court 
room throughout the _ trial.—Langen- 
felder v. Thompson, 20 A.2d 491. 

Pa. A court may, within limits 
and in the exercise of its sound dis- 
cretion, permit an expert witness to 
express an opinion on a defined por- 
tion of the testimony given in behalf 
of one of the parties and made known 
to him either by his reading or hear- 
ing it, which is not contradictory in 
itself. and the truth of which he ex- 
pressly assumes for the purpose of 
his opinion, and need not require that 
the facts be incorporated in one hyno- 
thetical question, but an expert wit- 
ness should not be permitted to ex- 
press an opinion on what counsel tells 
him are the facts when the evidence 
does not establish them as _ facts.— 
Bes y. City of Pittsburgh, 20 A.2d 


D.C.Ky. Hetore an expert opinion 
resting upon a hypothetical basis may 
be received as evidence, the facts con- 
stituting the basis of the opinion must 
be disclosed, and their existence sup- 
ported by evidence.—U, S. v. Ameri- 
can Tobacco Co., 39 F.Supp. 957. 

Ark. In action under group accident 
and health policy for death of insured 
who was found inside his garage with 
the doors thereof closed and the engine 
of his automobile running, hypothetical 
question to physician testifying as an 
expert which after stating the facts in- 
quired relative to the cause of the 
death, when taken in its entirety, was 
proper and was not objectionable as 
failing to include all the undisputed 
essential facts——McGough vy. Zurich 
General Accident & Liability Ins. Co., 
147 S.W.2d 994. 

Cal.App. A hypothetical question 
need not necessarily include a state- 
ment of all the evidence in the case, 
but question may be properly framed 
upon any reasonable theory of ques- 
tioning party.—Christiansen y. Hol- 
lings, 112 P.2d 723. 


Del.Super. In will contests, question 
whether psychiatrist could render ex- 
pert opinion, based on all the testimo- 
ny which psychiatrist had heard, as to 
soundness of mind of testater, was im- 
proper, as not assuming that testimony 
was true or that jury believed testimo- 
ny to be true, and as not revealing how 
much of the testimony the psychiatrist 
remembered nor the particulars thereof 
on which he relied for his opinion.— 
In re Barnes’ Will, 18 A.2d 4338. 

Il.App. In action against hospital 
for injury caused by use of cauteriz- 
ing machine, court did not err in al- 
Jlowing hypothetical questions pro- 
pounded to medical witnesses to be 
answered, where questions were based 
on testimony and were not misleading 
and testimony of such witnesses re- 
lated to matters of peculiar knowledge 
and skill not common to average man. 
—Delling vy. Lake View Hospital Ass’n 
and Training School for Nurses, 33 N. 
H.2d 915, 310 Ill.App. 155. 

Mich. Before the jury may properly 
consider the opinion answer of an ex- 
pert witness to a hypothetical question, 
every assumed essential fact underlying 
it should be found by the jury to exist, 
and such finding must be based on the 
evidence.—Bosch v. Damm, 296 N.W. 
669, 296 Mich. 522, 


EVIDENCE 


Neb. If a hypothetical question, call- 
ing for expert skill.or knowledge, is so 
framed as to reflect fairly and reason- 
ably the facts proved by any of the 
witness in the case, it will be sufficient. 
—-Chambers v. Chicago, B. & Q Cog 
293 N.W. 338. i 

Or. In action on policies of insur- 
ance to recover indemnity for total dis- 
ability from infection over a specified 
period of time and for partial disability 
for another period, insured’s hypotheti- 
cal question propounded to physician 
was not subjeet to objection that infec- 
tion from which insured suffered may 
have come from several causes, where 
physician’s answer as_ given. assumed 
the absence of any other injury than 
that claimed by insured, and there was 
definite and positive testimony that in- 
sured: was not, at the time of accident, 
suffering from any other injury or any 
ailment that could have been_a source 
of infection.—Balley v. Loyal Protective 
Life Ins. Co., 105 P.2d 5238. 

In action on policies of insurance to 
recover indemnity for total disability 
over a specified period of time and for 
partial disability for another period, in- 
sured’s hypothetical question propound- 
ed to physician was not subject, to ob- 
jection that the time was too remote, 
where the question did not concern the 
physician’s actual diagnosis of insur- 
ed’s condition.—Balley v. Loyal Pro- 
tective Life Ins. Co., 105 P.2d 523. 
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C.C.A.Pa. A Pe ochationl question 
asked an expert witness should include 
a statement of all material facts and 
should not assume facts not warranted 
by the evidence.—Dairymen’s Milk Co, 
of Pittsburgh vy. McCormick Co., 114 
F.2d 736. 

C.C.A.Pa. In action for money value 
of privilege, granted defendant by oral 
contract, to use inventions covered by: 
plaintiff’s applications for patents, pat- 
ent attorney's expert testimony as to 
value of such privilege was not inad- 
missible because hypothetical question 
asked witness did not include inquiry 
as to value of such applications in 
light of previous patents and witness 
did not testify that applications were 
valid over such patents in his opinion, 
as plaintiffs were not bound to prove 
validity of applications in order to es- 
tablish value  therein.—Matthews _ v. 
Continental Roll & Steel Foundry Co., 


ia F.2d 594, affirming 37 F.Supp. 
738. 

D.C.Pa. Under Pennsylvania law, a 
hypothetical question which assumed 


all material facts brought out by the 
plaintiff's witnesses which were sup- 
ported by the evidence, was proper, and 
admission of answer to the question 
was not error.—Moyer v. Atna Life 
Ins. Co., 39 F.Supp. 725. 

Ark. Hypothetical questions must 
fairly reflect evidence but need not em- 
brace disputed facts essential to issue. 
—McGough vy. Zurich General Accident 
& Liability Ins. Co., 147 S.W.2d 994. 

Ark. In suit under group accident 
and health policy to recover for death 
of insured who was found dead inside 
his garage with the doors thereof 
closed and engine of his automobile 
running, statement in hypothetical 
question to physician that insured had 
used alcohol for four or five years, 
that immediately prior to his death he 
had a pasty complexion and was some- 
what overweight, and that he had rea— 
son to believe that he would be dis- 
charged from his employment, and that 
there was no testimony as to the 
amount of carbon monoxide in the 
garage, was supported by evidence.— 
McGough v. Zurich General Accident & 
Liability Ins. Co., 147 S.W.2d 994. 

Cal.App. A hypothetical question 
need not necessarily include a_state- 
ment of all the evidence in the case 
but question may be properly framed 
upon any reasonable theory of ques- 
tioning party,—Christiansen vy. Holl- 
ings, 112 P.2d 723. 

Colo, In personal injury action, per- 
mitting plaintiff’s expert medical wit- 
ness to state, in answer to hypotheti- 
cal question containing no assump- 
tions that were not fairly to be made 


Vor re nN SAS i eas en eee 


; Mish 


- 2056 


from testimony in record, that accident 
and injury were an adequate cause to 
produce pathological condition  dis- 
closed by X-ray was not error, wheth- 
er or not witness of his own know]l- 
edge knew of the facts of accident and 
injury other than from witness’ ex- 
amination.—Riss & Co. v. Galloway, 
1147P:.20 550, 

An expert may testify on an_ as- 
sumed state of facts, if assumptions 
have reasonable basis in the evidence. 
pies & Co. v. Galloway, 114 P.2d 


Idaho. In order to form opinion 
concerning train’s speed at time of col- 
lision with automobile, former railroad 
fireman should have other facts than 
distance traveled after collision, in- 
cluding evidence on whether brakes 
were in good working order, when they 
were applied, whether engineer did 
everything in his power to avoid colli- 
Sion, and whether train remained 
where it first stopped until arrival of 
witness.—Hobbs v. Union Pac, R. Co., 
108 P.2d 841. 

Til.App. Where an expert witness is’ 


asked a hypothetical question, and the. 


facts are not disputed, the question 
must contain all material facts.—Peter- 
son v. Cochran & McCluer Co., 31 N.B. 
2d 825, 308 Ill.App. 348. 

In death action, trial eourt did not 
err in requiring plaintiffé to amend hy- 
pothetical question with respect to de- 
ceased’s death, by requiring plaintiff 
to incorporate the assumption. that 
there were no external marks of vio- 
lence on the body of deceased, in ac- 
cordance with undisputed findings of 
deputy coroner.—Peterson v. Cochran 
& McCluer Co., 31 N.H.2d 825, 308 Ill. 
App. 348. 

Ind. In action on life policy, tried 
on issue of materiality of misrepresen- 
tations in application, hypothetical 
question on whether, according to gen- 
eral practice and usage among life in- 
surance companies, the risk would have 
been accepted at normal rates, assum- 
ing that insured was sound and well, 
was objectionable as injecting the im- 
material element of insured’s actual 
physical condition—New York Life 
he Co. v. Kuhlenschmidt, 33 N.H.2d 

Ind.App. A hypothetical question to 
be of any assistance to a jury must be 
based on facts proved therein, and an 
opinion given by an expert in an- 
swers to a hypothetical question based 
on facts which do not exist could not 
be proof of any question.—Griffith v. 
Thrall, 29 N.BH.2d 345. 

Md. A hypothetical question must 
embrace every material element of the 
hypothesis founded upon the evidence, 
and it must not import into the ques- 
tion any element not founded upon the 
evidence.—Takoma Park Bank y. Ab- 
bott, 19 A.2d 169. 

Mich. Counsel in propounding a hy- 
pothetical question to an expert wit- 
ness May assume any state of. facts 
which the evidence tends to establish, 
and may vary the question so as to 
cover and present the different theories 
of facts, but there must 
in the case tending to establish all of 
the facts stated in the question.—Bosch 
v. Damm, 296 N.W. 669, 296 Mich. 522. 

The proper method of interrogating 
an expert witness hypothetically is to 
state in the hypothetical question and 
assume as true facts which there is 
some testimony to support.—Bosch v. 
Damm, 296 N.W. 669, 296 Mich. 522. 


Mo.App. In action on double indem- 
nity provision of life policy where 
plaintiff beneficiary claimed that in- 
sured’s death was the result of a fall 
from a stepladder causing a rupture of 
the spleen, including in hypothetical 
question propounded to medical wit- 
ness, fact that insured fel] as result of 
breaking of stepladder was not im- 
proper where there was sufficient evi- 
dence to authorize a finding that in- 
sured fell as the result of the breaking 
of a stepladder._Krug v. Mutual Life 
Ins. Co. of New York, 149 S.W.2d 393. 

In propounding a hypothetical ques- 
tion to an expert witness, counsel may 
assume any set of facts which the evi- 
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dence tends to establish, and he is not 
confined to such facts as have been tes- 
tified to directly.—Krug v. Mutual Life 
Ins. Co. of New York, 149 S.W.2d 398. 

Mo.App. A _ hypothetical question 
need not include all facts the evidence 
tends to prove, but it is sufficient if 
question fairly states such facts as the 
proof of examiner fairly tends to estab- 
lish, and fairly presents his claim or 
theory.—Dillard v. Hast St. Louis Ry. 
Co., 150 S.W.2d 552. 

An examiner, in propounding a hypo- 
thetical question, is entitled to assume 
any state of facts which the evidence 
tends to establish and to vary the 
question so as to cover the different 
theories of the facts.—Dillard v. Hast 
St. Louis Ry. Co., 150 S.W.2d 552. 

Pa.Super. A hypothetical question 
should include a full statement of all 
material facts, if they are uncontradict- 
ed, or such facts as the interrogating 
party may reasonably deem established 
by the testimony of his witnesses, but 
should not assume facts not warranted 
by the evidence.—Rudolph v. Shanno- 
pin’ CoalsCosz (18 Av2a'#329, 142.) Pa. 
Super. 389. 

In compensation proceeding, expert’s 
answer to hypothetical question as to 
whether blow to chest caused employ- 
ee’s death, which question expressly 
excluded tuberculosis of employee as a 
factor as not being established by the 
evidence, was competent as against ob- 
jection that material fact of tuberculo- 
sis was established by evidence, where 
expert was cross-examined and stated 
same conclusion that employee’s death 
was caused by blow even assuming that 
he had tuberculosis.—Rudolph vy. Shan- 
nopin Coal’'Co., 18 A.2d 329, 142 Pa. 
Super. 389. : 

W.Va. A “hypothetical question” 
need, not cover all the facts, even un- 
disputed facts, but counsel can assume 
facts fairly inferable from the evidence, 
tending to support counsel’s theory of 
the case.—Byrd v. Virginian Ry. Co., 
1300S. B20 2273: 

A question seeking to elicit opinion 
of expert witness as to distance with- 
in which train could be stopped is 
fatally defective for omission of ele- 
ment of speed, if sufficient objection is 
made.—Byrd vy. Virginian Ry. Co., 13 
Sibi2d 1273. 
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C.C.A.Mich. A hypothetical question 
calling for expert opinion must be 
based upon the facts in evidence.—Hupp 
Motor Car Corporation v. Wadsworth, 
WU PL2aQus 272; 

C.C.A.Pa. A hypothetical question 
asked an expert witness should include 
a statement of all material facts and 
should not assume facts not warranted 
by the evidence.—Dairymen’s Milk Co. 


of Pittsburgh v. McCormick Co., 114 
F.2d 736. 
Del.Super. In’ will contest, hypo- 


thetical question asking psychiatrist 
his expert opinion as to soundness of 
mind of man whose judgment was 
impaired and who had delusions in that 
he was antagonistic towards members 
of his immediate family without known 
cause was improper, where there was 
no evidence of impairment of testator’s 
judgment or delusions had by testator. 
—In re Barnes’ Will, 18 A.2d 433. 

Md. In action against. drawee for 
breach of promise to honor future 
drafts, asking executive officer of plain- 
tiff his construction of the operation 
of contract in controversy upon a hy- 
pothesis of fact which did not exist 
on the record was objectionable.—Sny- 
der & Blankfard Co. v. Farmers Bank 
of Tifton, 16 A.2d 837, 178 Md. 601. 

Md. In bailor’s action for loss of 
fifty $1,000 gold certificates and $500 
in currency from safe deposit box in 
vault of defendant bank, refusing to 
permit president of another bank to 
answer hypothetical question regard- 
ing degree of care that would ordi- 
narily be exercised by persons and cor- 
porations engaged in the same business 
as defendant and under similar cir- 
cumstances was not error, since the 
question propounded was not based on 
testimony,—Takoma Park Bank y, Ab- 
bott, 19 A.2d 169. 


EVIDENCE 

A hypothetical question must em- 
brace every material element of the hy- 
pothesis founded upon the evidence, 
and it must not import into the ques- 
tion any element not founded upon the 
evidence.—Takoma Park Bank vy. Ab- 
bott, 19 A.2d 169. 

Mass. In action for damages from 
eating contaminated -pork sausage, 
where there was no evidence respecting 
‘normal color’ of sausuge, meat in- 
spector was improperly permitted to 
testify that contamination is indicated 
if a portion of fresh sausage meat is 
of “normal color’ in the center and 
dark grey in outer edges.—Flynn y. 
Growers Outlet. 30 NiB.2d 250. 

Pa. A court may, within limits and 
in the exercise of its sound discretion, 
permit an expert witness to express an 
opinion on a defined portion of the 
testimony given in behalf of one of 
the parties and made known to him 
either by his reading or hvaring it, 
which is not contradictory in itself, 
and the truth of which he expressly 
assumes for the purpose of his opin- 
ion, and need not require that the 
facts be incorporated in one hypotheti- 
eal question, but an expert witness 
should not be permitted to express an 
opinion on what counsel tells him are 
the facts when the evidence does not 
establish them as_ facts.—Bowles  y. 
City of Pittsburgh, 20 A.2d 783. 

Pa.Super. A hypothetical quvstion 
should include a full statement of all 
material facts, if they are uncontradict- 
ed, or such facts as the interrogating 
party may reasonably deem established 
by the testimony of his witnesses, but 
should not assume facts not warranted 


by the evidence.—Rudolph y. Shanno- 
pin Coal Co., Al2de 829) 1142; Pat 
Super. 389. 
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C.C.A.Mass. A qualified physician, on 


the basis of his own examination of 
the patient, disclosing a present mental] 
or physical disability, and on the basis 
of exhibits consisting of the detailed 
medical and psychiatric history set 
forth in official records of the War 
Department and Veterans’ Bureau, is 
competent to give an expert opinion 
on the cause of present disability, its 
past period of development, its probable 
duration, and its effect at various 
stages on the patient’s capacity to 
work.—U. 8. v. Cannon, 116 F.2d 567. 

Ga.App. Testimony of physician that 
plaintiff after injury “had a cut on his 
right cheek and an injury to his left 
arm and hand and wrenched neck and 
shoulders” was not inadmissible as 
“hearsay” or as a “self-serving decla- 
ration” of plaintiff, or as impressing 
upon jury aggravating circumstances 
producing the alleged injuries since 
testimony was a statement of physi- 
cian’s observation.—Alabama Great 
Se R. Co. v. McBryar, 15 S.B.2d 
563. 

Md. Where an injury or disease is 
of such a character-as to require a 
person skilled in the science or practice 
of medicine to determine its cause, a 
medical expert may testify to his opin- 
jon thereof based upon his scientific 
knowledge and skill and upon personal 
observation or _ scientific deductions 
from given facts.—Langenfelder v. 
Thompson, 20 A.2d 491. 

Where a witness is called to express 
an opinion based upon personal ob- 
servation, it is not necessary to submit 
to him a hypothetical question.—Lang- 
enfelder v. Thompson, 20 A.2d 491. 

Where a medical expert is familiar 
with the facts of an accident and the 
nature of the injuries, he is competent 
to testify whether the injuries were 
caused by the accident, without the 
necessity of having the facts in eyvi- 
dence recounted to him before he gives 
his .opinion, since any details which 
the expert has personally observed can 
be. elicited either on direct examination 
or on cross-examination, and can be 
associated with the, other grounds for 
the general conclusion.—Langenfelder 
vy. Thompson, 20 A.2d 491. 

Where the evidence is conflicting or 
complicated by many details, or where 
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the grounds upon which the witness is 
to base his opinion are not fully un- 
derstood, it is proper for the trial 
court to require the facts to be sub- 
mitted to the witness hypothetically, 
even though he had personal observa- 
tion.—Langenfelder vy. Thompson, 20 
A.2d 491. 

Where there is no dispute regarding 
the nature of the accident and the 
manner in which the plaintiff was in-_ 
jured, but the sole question is whether 
a certain condition is the result of the 
injury, then there igs no impropriety in 
directly asking the attending physician 
to state what in his opinion caused 
the condition.—Langenfelder v. Thomp- 
son, 20 A.2d 491. 

Where only issue was extent of 
plaintiff’s injuries and physician had 
attended plaintiff and found that her ° 
uterus was norinal and, after collision 


found that plaintiff had multiple 
bruises, which were very severe over 
right thigh and insertions of dia- 


phragm and soreness where diaphragm 
was attached to ribs, and between date 
of accident and trial had seen plaintiff 
55 times, physician was qualified te 
directly express opinion based upon 
personal knowledge without having the 
facts stated to him hypothetically, | 
whether he was present or not in court 
room throughout the trial.—Langen- 
felder v. Thompson, 20 A.2d 491. 

Mont. If witness called upon to 
give expert testimony is acquainted 
with the facts, he may give his opinion 
on the basis of his knowledge and ob- 
servation in response to direct inter- 
rogation, provided he is shown to haye6 
sufficient knowledge of the facts to en- 
able him to form an opinion entitled — 
to be given weight by the jury and 
provided witness first testifies to the 
facts in his own knowledge upon which 
his opinion is based.—Irion vy. Hyde, 
105 P.2d 666. 


An expert witness can give an opin- 
ion based upon facts. previously testi- 
fied to by him, but cannot be _ per- 
mitted to give an opinion or conclu- 
sion on facts known to him and not 
communicated to court or jury, since 
witness must, so far as possible, first 
detail the facts.—Irion y. Hyde, 105 P. 
2d 666. 

Tex.Civ.App. Testimony of a physi- 
cian as to a diagnosis made by him from 
objective symptoms and from his own 
examination of the patient independent 
of what the patient may have told him 
is admissible, notwithstanding patient 
may have made self-serving declara- 
tions to the physician.—United Employ- 
ers Casualty Co. vy. Marre 144 S.W.2d 
973, error dismissed, judgment correct. 


Tex.Civ-App. In compensation suit, 
a physician who examined claimant, 
not for purpose of treating him, but 
only for purpose of testifying as to 
claimant’s physical condition, should 
not base his expert testimony to any 
extent upon  claimant’s subjective 
Symptoms given to physician on the 
examination. Vernon’s Ann.Ciy.St, art. 
8306 et seq.—United Employers Casu- 
alty Co. v. Thornton, 151 8.W.2d 920, 
error refused. 
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C.C.A.Mass. A qualified physician, 
on the basis of his own examination 
of the patient, disclosing a present 
mental or physical disability, and on 
the basis of exhibits consisting of the 
detailed medieal and psychiatrie his- 
tory set forth in official records of the 
War Department and Veterans’ Bureau, 
is competent to give an expert opinion 
on the cause of present disability, its 
past period of development, its prob- 
able duration, and its effect at various 
stages on the _ patient’s capacity to 
work.—U. S. y. Cannon, 116 F.2d 567. 

Ark, In personal injury action where 
one physician testified that X-ray pic- 
tures he took disclosed a crushing of 
the inter-vertebral dise between the 
fourth and fifth lumbar vertebrae, an- 
other physician who had not made an 


X-ray examination was properly al- 
lowed to, answer question predicated 
upon such testimony as to whether 


such an injury was serious, permanent 


_not contradictory in 
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and painful and to express opinion as 
an expert on the prognosis of the in- 
jury which the testimony indicated the 
X-ray pictures disclosed.—Missouri Pac, 
R. Co. v. Sorrells, 146 S.W.2d 704. 
Cal.App. The opinion of an expert 
cannot be predicated on the opinion of 
another expert, but an expert may ex- 
press an opinion based upon facts tes- 
tified to by an expert, or upon tests 


_ made by other experts.—Christiansen v. 


Holliings,.112 P.2d 728. 

Cal.App. In wrongful death action, 
there was no error in question pro- 
pounded to physician based in part on 
diagnosis of attending physician who 
testified concerning his personal ex- 
amination and diagnosis and on con- 
clusions appearing in other testimony. 


—Christiansen v. Hollings, 112 P.2d 
123. 
Colo. In personal injury action, 


permitting plaintiff's expert medical 
witness to state, in answer to hypo- 
thetical question containing no as- 
sumptions that were not fairly to be 
made from testimony in record, that 
accident and injury were an adequate 
cause to produce pathological condi- 
tion disclosed by X-ray was not error, 
whether or not witness of his own 
knowledge knew of the facts of acci- 
dent and injury other than from wit- 
ness’ examination.—Riss & Co. v. Gal- 
loway, 114 P.2d 550. 

Md. Where an injury or disease is 
of such a character as to require a 
person skilled in the science or prac- 
tice of medicine to determine its cause, 
a medical expert may testify to his 
opinion thereof based upon his sci- 
entific knowledge and skill and upon 
personal observation or scientific de- 
ductions from given facts.—Langen- 
felder v. Thompson, 20 A.2d 491. 

Pa. A court may, within limits and 
in the exercise of its sound discretion, 
permit an expert witness to express an 
opinion on a defined portion of the tes- 
timony given in behalf of one of the 
parties and made known to him either 
by his reading or hearing it, which is 
itself, and the 
truth of which he expressly assumes 
for the purpose of his opinion, and 
need not require that the facts be in- 
corporated in one hypothetical ques- 
tion, but an expert witness should not 
be permitted to express an opinion on 
what counsel tells him are the facts 
when the evidence does not establish 
them as_ facts——Bowles v. City of 
Pittsburgh, 20 A.2d 783. 

In action by occupant of automobile 
against city for injuries sustained 
when automobile plunged from bridge, 
allegediy because of city’s negligence 
in failing properly to maintain and re- 
pair the bridge, wherein testimony of 
witnesses of occupant of automobile 
was self-contradictory, it was reversi- 
ble error to permit expert witnesses of 
occupant of automobile to express 
their opinions with reference to the 
condition of the bridge, where the 
opinions were not based on a defined 
porn of the evidence, read or heard 
y them, the truth of which they were 
asked to assume, but were based on 
alleged facts which counsel told the 
expert witnesses that witnesses had 
testified to.— Bowles v. City of Pitts- 
burgh, 20 A.2d 783. 

Pa.Super. Only where all material 
facts are admitted or proved by evi- 
dence which is not conflicting may an 
expert base an opinion on the whole 
evidence in the case—De Rosa_ y. 
Westmoreland Coal Co., 15 A.2d 888. 
141 Pa.Super. 537. 
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©.0.A.N.Y. In seaman’s action for 
personal injuries, where physician who 
attended seaman after accident testified 
that he observed a post nasal drip pro- 
duced by a deviated nasal septum 
which physician attributed to nose 
fracture described by seaman as result- 
ing from accident, refusal to permit de- 
fendant to cross-examine physician to 
discover whether physician would have 
reached same conclusion if physician 
had known of a deviation of nasal sep- 
tum disclosed by abstract of hospital 
records covering hospitalization re- 
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ceived by seaman prior to accident was 
prejudicial against defendant under cir- 
cumstances.—UIm v. Moore-McCormack 
Lines, 115 F.2d 492. 

Ala. Where locomotive engineer, who 
testified for plaintiff as an expert, tes- 
tified on direct examination that he 
was a member of the Brotherhood of 
Locomotive Engineers, such testimony 
indicated to jury that he was in good 
standing in railroad circles, and de- 
fendant railroad had right to show on 
cross-examination that witness had 
been discharged by two railroads.— 
Louisville &~N. R. Co. v. Martin, 198 
So. 141. 

Ala. The questions asked a locomo- 
tive engineer, who testified for plaintiff 
as an expert, on cross-examination, as 
to whether he stated on a former trial 
of present case that he “knew more 
than two-thirds of all the engineers 
in the country” and as to whether if 
in fact witness claimed to know more 
than: two-thirds of all the engineers in 
the country, were proper cross-examin- 
ation, but sustaining objection to ques- 
tions did not constitute reversible er- 
ror, where it appeared from record that 
the questions were answered.—Louis- 
ville & N. R. Co. v. Martin, 198 So. 
141. 

There is a great latitude on cross- 
examination of a witness, and such 
latitude is enlarged as to expert wit- 
ness.—Louisville & N. R. Co. v. Martin, 
198 So. 141. 

Ariz. Where physician, who attend- 
ed to injuries received by plaintiff in 
automobile accident and who testified 
to injuries, when asked by defendants’ 
counsel as to his records, was excused 
from stand and directed to bring. back 
his records, but instead brought mere- 
ly a memorandum made by his clerk 
from the records, action of trial court 
in not requiring production of orig- 
inal records, though improper, was not 
prejudicial to defendants.——Keen  v. 
Clarkson, 108 P.2d 578. 

Cal. In eminent domain proceeding, 
where a qualified witness has testified 
to market value of land and has stated 
that he has considered its adaptability 
for the highest available use within his 
knowledge, the cross-examination of 
such a witness should be given a wide 
scope.—Metropolitan Water Dist. of 
Southern. California v. Adams, 116 P.2d 
7, prior opinion 99 P.2d 659, rehearing 
denied 100 P.2d 357. 

Great latitude is allowed in cross-ex- 
amination of witnesses who have tes- 
tified to market value of land, and un- 
less it appears to trial court that such 
testimony is based upon improper con- 
siderations, it will not be withdrawn 
from consideration of jury.—Metropoli- 
tan Water Dist. of Southern California 
v. Adams, 116 P.2d 7, prior opinion 99 
Eat 659, rehearing denied 100 P.2d 
357. 


Ill. In proceeding to condemn land 
for construction of highway, where ob- 
jection to question asked witness for 
landowners on cross examination as to 
whether he had bought a farm within 
the last four or five years was sus- 
tained as too remote, question there- 
after asked if witness did not buy 155 
acres at $55 an acre was improper as 
tending to get before jury assumed 


facts which party had no right to 
prove, but prejudice, if any, was re- 
moved by trial court’s prompt ruling 


and instruction to jury to disregard 
the question.—Department of Public 
Works and Buildings y. Legg, 29 N.H. 
2d 515, 374 Il. 306. 

Ind.App. In will contest on ground 
that testatrix was mentally incapable 
of making a will, cross-examination of 
physician, who testified on direct exam- 
ination that testatrix was of sound 
mind, relative to delusions entering tes- 
tatrix’ mind in making will was not 
objectionable as not being proper ecross- 
examination and as being an invasion 
of province of jury and calling for a 
“legal conclusion” in view of scope of 
examination in chief.—Griffith y. Thrall, 
29 N.W.2d 345. 

Ind.App. In will contest on ground 
that testatrix was mentally incapable 
of executing a will, cross-examination 


'of lieutenant in fire department, 


ey 
* 
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of physician, who had testified on di- 
rect examination that testatrix was of 
sound mind, as to whether the line 
between sanity and insanity is a nar- 
row one in the niedical profession, was 
proper, since jury had right to be 
informed as to physician’s perspectives 
and ideas about conditions generally. 
—Griffith v. Thrall, 29 N.H.2d 345. | 
Md. In action for girl’s injuries 
wherein specialist in nervous and men- 
tal diseases after examination in Sep- 
tember, 1939, expressed opinion that 
girl’s condition was not attributable 
to any physical trouble but to nervous 
state and that girl could not face her 
problems, such as the pending damage 
suit, a question propounded to special- 
ist which was argumentative and as- 
serted positively the interlocutor’s con- 
ception of the effect of all the evidence 
and then asked specialist if evidence 
showed anything to the contrary was 
properly rejected.—Riley v. Naylor, 16 
A.2d 857. 


Mo. In condemnation proceeding 
where land was appropriated January 
1, 1935, question asking landowners’ 
witness, on cross-examination, ‘You 
don’t know of a single sale in the 
neighborhood at $50 a foot made with- 
in a few miles of this property within 
the last two years?” was proper to 
test qualification of witness. Mo.St. 
Ann, §§ 1340 et seq., 1342, 1344, -8143, 
pp. 1533 et seq., 1539, 1548, 6933.— 
State ex rel. State Highway Commis- 
sion v. Deutschman, 142 S8.W.2d 1025. 

Mo. In action against railroad re- 
ceivers for injuries to switchman, per- 
mitting cross-examination of physician 
employed by railroad, who testified for 
railroad, on whether he would freely 
give information to railroad’s claim 
agents and lawyers respecting condi- 
tion of injured employee, was within 
trial court’s discretion—Wild v.° Pit- 
cairn, 149 S.W.2d 800. 


Mo.App. Where, in personal injury 
action, physician testifying for defend- 
ant testified that plaintiff had  com- 
plained of nervousness, fear of falling, 
and a certain swelling, but that she 
appeared normally healthy in every re- 
spect, it was proper cross-examination 
for plaintiff’s counsel to ask whether 
witness found any evidence in plain- 
tiff's conduct or manner that would 
lead him to believe that she was malin- 
gering and was not telling truth.—Per- 
wee v. Lynn Food Co., 148 S.W.2d 

ly 


Mo.App. That hypothetical question 
regarding whether plaintiff would suf- 
fer pain in future, propounded by 
plaintiff’s counsel on cross-examination 
of defendant’s medical witness, did not 
include certain facts or findings testi- 
fied to by witness, was not a ground 
for complaint.—Dillard v. East St. Lou- 
is Ry. Co., 150 S.W.2d 552. 

N.Y.Sup. In proceedings to compel 
New York City fire commissioner to re- 
store petitioner to his former position 

eti- 
tioner was entitled to op bortaatiys by 
cross-examination, to probe into reason- 
ing which led to opinions arrived at 
by majority of members of fire depart- 
ment’s medical board concerning nature 
and cause of petitioner’s injuries and 
disabilities —Schwab v. McElligott, 26 
N.Y.S.2d 364, 175 Mise. 840. 

Or. Where witness testified as an 
expert on direct examination concern- 
ing value of construction work done 
by plaintiff, cross-examination of wit- 
ness as to his opinion of the construc- 
tion price of the building was proper 
to test accuracy, probability, and rea- 
sonableness of the opinion given on 
direct examination.—_Smith y. Dunn, 
107 Pi2d 985. 

Or. The extent of the cross-exami- 
nation of expert witnesses is largely 
within the discretion of the trial court 
subject to review if abuse of that dis- 
eretion is shown.—McCauley y. Pacific 
Atlantic S. S. Co., 115 P.2d 307. 

In seaman’s action under the Jones 
Act for eye injury, the trial court did 
not abuse its discretion in’ not sustain- 
ing defendant’s objection to certain 
questions propounded to expert medi- 
cal witness on  cross-examination, 


where some of the questions had ref- 
erence to witness’ direct examination 
concerning causes of corneal ulcers, 
and others were asked for the purpose 
of testing his skill and knowledge. 
Jones Act, 46 U.S.C.A. § 688.—McCau- 
ley v.. Pacific Atlantic S.S.°Co:, 115 P. 
2a. 307. 

Pa.Super. If opposing counsel are 
of opinion that material facts are not 
included in a hypothetical question, 
they may incorporate those facts in 
questions asked on cross-examination, 
and may also frame questions involv- 
ing a consideration of facts which 
they contend are established by the 
evidence.—Rudolph vy. Shannopin Coal 
Co., 18 A.2d 329, 142 Pa.Super. 389. 

Tex.Civ.App. In proceeding to con- 
demn land, knowledge of value of sim- 
ilar adjacent property or price at 
which it sold may be considered by 
witness in forming opinion as to val- 
ue of property in controversy, and such 
matters may be inquired into on cross- 
examination to test witness’ knowledge 
and judgment as to value—West v. 
State, 150 S.W.2d 363. 

Tex.Civ.App. When an expert wit- 
ness has given an answer to hypo- 
thetical question asked on direct ex- 
amination, it is permissible to cross- 
examine by asking him other hypo- 
thetical questions.—Grocers Supply Co. 
v. Stuckey, 152 S.W.2d 911, error re- 
fused. 

Tex.Civ.App. A  cross-examiner is 
allowed a liberal range touching all 
matters testified to in chief by an ex- 
pert witness, and the scope of the ex- 
amination rests largely within the 
trial court’s discretion.—Grocers Sup- 
ply Co. v. Stuckey, 152 S.W.2d 911, er- 
ror refused. 

Tex.Civ.App. Facts omitted from a 
hypothetical question on direct exami- 
nation of an expert witness may be 
embodied in questions propounded to 
the expert on cross-examination.—Gro- 
cers Supply Co. v. Stuckey, 152 S.W. 
2d 911, error refused. 

Tex.Civ.App. On — cross-examination 
of an expert witness, counsel may in- 
quire concerning the witness’ qualifi- 
cation to express an opinion, such as 
his skill, experience, and knowledge, 
his interest in the litigation, and into 
any matters tending to show a possi- 
ble bias.—Grocers Supply Co. v. Stuck- 
ey, 152 S.W.2d 911, error refused. 

On cross-examination of an expert 
witness, counsel may be permitted, for 
the purpose of testing the skill and 
accuracy of the witness,’ to ask hypo- 
thetical questions pertinent to the in- 
quiry, whether the facts assumed in 
such questions have been testified to 
by the witness or not.—Grocers Sup- 
ply Co. v. Stuckey, 152 S.W.2d 911, er- 
ror refused. 

Wyo. Physician’s testimony on di- 
rect examination, in answer to a hypo- 
thetical question, that delay in skin 
grafting was not an exercise of ordi- 
nary skill and care as practiced by 
physicians and surgeons locally was 
no stronger than as shown by cross- 
examination which revealed that he 
would want to make a personal exami- 
nation of a patient before determining 
that the patient’s condition would per- 
me grafting.—Smith y. Beard, 110 P.2d 
260. 
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Ga.App. In action against company 
and its branch manager for alleged il- 
legal arrest and false imprisonment of 
11-year-old boy, arising out of deten- 
tion of boy together with four other 
boys by manager and policeman for 
questioning concerning breaking of a 
lock on door of company’s building and 
stealing certain articles therefrom, tes- 
timony of manager that he obtained 
from school principal names of plaintiff 
and other boys questioned as names of 
boys who might be connected with the 
matter, was inadmissible as “hearsay”. 
GodewiIgs Seo ws90, ar 2dene7 21, 
105-901.—Conoly v. Imperial Tobacco 
Co., 12 S8.H.2d 398, 63 Ga.App. 880. 

Mo.App. A _ statement of attending 
physician that duration of fatal disease 
was four years was “hearsay” when 
followed by physician’s own statement 
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that his first visit or prescription in 
the last illness was on day preceding 
death.—Poignee vy, John Hancock Mut. 
Life Ins. Co., 147 S.W.2d 677. 

Okl. In action by grantees under 
deed containing usual covenants of 
seizin, right to convey, and warranty 
against grantors to recover value of 
houses which had been removed by ten- 
ant of grantors, under a contract with 
grantors, prior to deed, permitting re- 
moval of houses on expiration of ten- 
ancy, it was error to permit grantees 
to prove value of houses by a written 
statement or estimate of persons who 
were not used as witnesses, concerning 
the cost of lumber and material neces- 
sary to replace the houses.- 23 Okl. 
St.Ann, § 25—McConnell v. Goucher, 
108 P.2d 174. 

Tex.Civ.App. In automobile accident 
ease, testimony of occupant of automo- 
bile which was passed by plaintiffs’ 
automobile 10 or 15 minutes before 
collision between plaintiffs’ automobile 
and defendants’ truck and four or five 
miles from place of the collision, that 
another occupant stated that those in 
plaintiffs’ automobile must have been 
drunk and that they would be found 
somewhere on the road wrecked if they 
kept up rate of speed at which they 
were traveling, was “hearsay”, and was 
not admissible to corroborate testimony 
on the same point by occupant who 
allegedly made the statement.—Houston 


Oxygen Co. v. Davis, 145 S.W.2d 300, 
error granted. 
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C.C.A.Mo. In action against surety 


company on guaranty bond, testimony 
that local manager of company had 
verified validity of bond and letter of 
confirmation, was not admissible on 
theory that verification was an opin- 
ion, but, even if construed as_ such, 
the testimony did not establish ‘prima 
facie’ the execution of the bond.—Coen 
vy. American Surety Co. of New York, 
120.F.2d 393. 

C.C.A.N.Y. The trial judge was not 
bound to accept defendant’s expert tes- 
timony in a nonjury_ trial.—Hecht, 
Levis & Kahn y. New Zealand Ins, Co., 
121 F.2d 442. 

D.C.D.C. Where caveators offered 
and court admitted testimony of lay 
witnesses who, having testified in re- 
spect of their opportunity to observe 
testatrix’ speech and other conduct, 
gave their opinion that testatrix was 
not of sound and disposing mind and 
was incapable of executing a valid deed 
or contract, and caveatee offered and 
court admitted testimony of lay wit- 
nesses to the contrary, a jury question 
was presented and caveatee was not 
entitled to have judgment entered in 
accordance with his motion for a di- 
rected verdict.—In re Cottrill’s Estate, 
39 F.Supp. 689. 


Cust. & Pat.App. In trade-mark op- 
position proceeding testimony of op- 
poser’s witness that because of the 
close, similarity -of term  ‘“Dical’’, 
sought to be registered as a_ trade- 
mark, and opposer’s trade-mark ‘Di- 
al’, confusion might result, was noth- 
ing more than the expression of an 
opinion which was not binding upon 
either Patent Office tribunals or court. 
—Ciba Pharmaceutical Products v. Ab- 
bott Laboratories, 121 F.2d 5651. 

Ala. Generally, the weight of opin- 
ion evidence of expert witnesses is for 
the jury, and such rule prevails gener- 
ally in cases where mental capacity to 
transact business or to, commit crime 
is involved.—Grabove vy. Mutual Ben. 
Health & Accident Ass’n, 1 So.2d 297. 

Ala. In compensation proceeding, 
experts’ opinions are not conclusive on 
triers of fact, though uncontroverted, 
and may be disregarded unless the 
matter is one for experts only, and the 
triers of fact cannot be assumed to 
have or be able to form a correct opin- 
ion concerning such matter.—Warrior 
Stone & Contracting Co. v. De Foor, 2 
So.2d 430. 

Ga. Testimony of witness that on 
day on which testatrix signed will the 
testatrix did not recognize the witness, 
and that she did not recognize the 
witness the day before nor until about 
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a week afterward, was insufficient to 
break down the positive testimony of 
the subscribing witnesses that at time 
will was executed testatrix was men- 
tally capable of making a testamenta- 
ry disposition of her property.—Pea- 
vey v. Crawford, 15 S.H.2d 418: 

Ga.App. In action in trover to re- 
cover empty bottles allegedly owned 
by the plaintiff who operated beverage 
company, plaintiff's testimony that he 
had title: to the bottles when he filed 
the action was a mere “conclusion” 
which did not authorize recovery.— 
Worthy v. Williams, 12 S.B.2d 139. 

Ind.App. A hypothetical question to 
be of any assistance to a jury inust 
be based on facts proved therein, and 
an opinion given by an expert in an- 
swers to a hypothetical question based 
on facts which do not exist could not 
be proof of any question.—Griffith v. 
Thrall, 29 N.H.2d 345. 

Iowa. The vital question with testi- 
mony of expert witnesses as with all 
other testimony is whether it is trust- 
worthy, convincing and supported by 
sound reasons.—Lindeken vy. Lowden, 
295 N.W. 112. 

Kan. The admission of expert testi- 
mony is for the court and the weight 
thereof is for the jury, but the facts on 
which an expert relies for his opinion 
should afford a reasonably accurate 
basis for hig conclusions as distin- 
guished from mere guess or. conjec- 
ture.—Myers v. Shell Petroleum Cor- 
poration, 110 P.2d 810, 153 Kan. 287. 

Ky. In action for injuries to plain- 
tiff who fell into ditch in which a gas 
pipe line had been placed, testimony of 
plaintiff’s son to effect that line belong- 
ed to defendant was entitled to little 
weight in absence of showing that son 
was qualified to testify as to owner- 
ship or maintenance of the line.—Unit- 
ed Carbon Co. v. Spence, 148 S.W.2d 
1038, 285 Ky. 568. 

La. The testimony of handwriting 
experts should be received and acted 
upon with caution. Code Prac. art. 
825; Civ.Code, art. 2245.—D’Angelo v. 
Nicolosi, 2 So.2d 216, 197 La. 797. 

Md. The opinion of an expert wit- 
ness, the grounds upon which it has 
been formed, and the weight to be 
given to it, are all matters for the con- 
sideration of the jury.—Langenfelder y. 
Thompson, 20 A.2d 491. 

' Mo.App. A lay witness may testify 
concerning obvious symptoms, appar- 
ent health, and physical condition of a 
person, based ‘on facts within his 
knowledge, but such testimony does 
not raise an issue concerning whether 
such person was, in facet, suffering 
from a disease or ailment, such as 
tuberculosis of the spine, the existence 
of which can only be determined 
by a physician upon a thorough ex-— 
amination based on existing symptoms 


and necessary and proper’ tests.— 
Brown vy. Metropolitan Life Ins. Co., 
151 S.W.2d 499 


Where the question to be determined 
is whether a person has a serious dis- 
ease or ailment, not discoverable by 
merely observing the outward appear- 
ance of the person, the testimony of 
lay witnesses concerning outward ap- 
pearance is without probative foree. 
—Brown v. Metropolitan Life Ins. Co., 
151 S.W.2d 499. 

Mont. The law does not look with 
favor upon opinion evidence.—Irion vy, 
Hyde, 105 P.2d 666. 

Neb. If the mental condition of a 

person becomes a material subject of 
inquiry, a nonexpert witness may state 
his opinion concerning that condition, 
if the witness is shown to have had a 
more or less extended acquaintance 
with the person concerning whom he 
testifies, and gives the facts on which 
the opinion is based, and the weight to 
be given such testimony is a jury ques- 
tion.—In re Steininger’s Estate, 297 N. 
W.. 159) 
N.Y. The extent of expert’s quali- 
fications is always a proper subject for 
jury on question of weight to be giv- 
en to his testimony.—Meiselman y., 
Crown Heights Hospital, 34 N.H.2d 367, 
285 N.Y. 389, reversing 20 N.Y.S.2d 
174, 259 App.Div. 840, appeal denied 
20 N.Y.S.2d 669, 259 App.Div. 916. 
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N.Y.App.Div. In will contest, opin- 
ion of testator’s nephew that testator 
lacked mental capacity to execute will 
was without weight, where it had no 
substantial basis in nephew’s testimony. 
—In re Hayden’s Will, 24 N.Y.S.2d 
608, 261 App.Div. 103. 

N.D. The credibility of witnesses, 
including medical experts, and _ the 
weight to be given their testimony, is 
for the jury.—Jacobson v. Mutual Ben. 
Health & Accident Ass’n, 296 N.W. 545. 

Ohio App. In automobile collision 
ease, opinion testimony as to speed of 
one of automobiles based upon length 
of skid marks was of no effect.—Young 
v. Swartz, 34 N.B.2d 795. 

Or. In death action, weight of opin- 
ions expressed by witnesses as to de- 
cedent’s industry was for jury to de- 
ba cs pabrock v. Gray, 107 P.2d 

Pa.Super. In actions for injuries sus- 
tained by trespassing children who 
were struck by bricks when part of 
rear wall of: unoccupied building col- 
lapsed while children were playing on 
the premises, statement of witness that 
wall was almost falling down before 
the accident was of no weight where 
the witness, who did not qualify as an 
expert, could give no reason for her 
conclusion.—Riebel v. Land Title Bank 
eens’ Co., 17 A.2d 742, 143 Pa.Saper. 


Pa.Com.Pl. In considering  testi- 
mony offered by experts on each side 
with inevitable differences based some- 
What on relationship to the parties, 
that must be accepted which accords 
more perfectly with the general pur- 
view and matches with other accumu- 
lated _evidence.—Quinn Coal Co. v. 
McDade, 34 Luz.L.Reg.Rep. 395. 

R.I. Where tenant’s friend suing 
landlord for injuries sustained in fall 
on unlighted winding stairway al- 
leged that stairway was peculiarly con- 
structed, that artificial light was nec- 
essary to make stairway safe, and that 
landlord was negligent in failing to 
provide light, friend was required to 
prove a hazard inherent in stairway it- 
self, due to some unusual or uncommon 
construction constituting a trap or pit- 
fall, and expert testimony that stair- 
way was a hazard at night was not 
proof that it was inherently unsafe or 
that it» was peculiarly constructed and 
amounted to a trap or pitfall.—Rietzel 
v. Cary, 19 A.2d 760, opinion adhered 
to 21 A.2d 5. 

Evidence, including testimony of ex- 
perts for tenant’s injured friend who 
fell on unlighted winding stairway and 
for defendant landlord that arrange- 
ment of stairs was common in winder 
construction, did not show inherently 
unsafe construction that would justify 
implying an agreement by landlord to 
light stairway after 12:30 a. m., not- 
withstanding express agreement that 
lights in hallways were automatically 
switched off after that time, and did 
not support decision for friend on 
ground that stairway was in the na- 
ture of a trap or pitfall and that rea- 
sonable care required lighting of stair- 
way after 12:30 a. m.—Rietzel vy. Cary, 
ot ae 760, opinion adhered to 21 A. 


8.0. Credibility of expert witnesses 
and weight to be given their testimony 
were for jury.—O’Kelley v. Mutual Life 
Ins. Co. of New York, 14 S.H.2d 582, 
197 S.C. 109. 

After expert testimony is admitted, 
such testimony is to be considered by 
jury just as other evidence and given 
such weight as, in opinion of jury, it 
should receive—O’Kelley v. Mutual 
Life Ins. Co. of New York, 14 $.E.2d 
582,197 S.C. 109. ; 

Tex.Civ.App. Where a fact is sought 
to be estabiished by opinion evidence, 
not amounting to the certainty of posi- 
tive proof, although not disputed by 
other evidence, the jury is free to give 
such weight to the same as in its judg- 
ment it may be entitled to.—Commercial 
Standard Ins. Co. v. First State Bank 
of Vernon, 142 S8.W.2d 621, error dis- 
missed. A 

Tex.Civ.App. The jury is given wide 
latitude in arriving at a verdict based 
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upon opinion evidence.—Carter v. My- 
ers, 149 S.W.2d 248. 

Tex.Civ.App. The probative force to 
be given to the testimony of experts is 
within the province of the jury, and 
there is no rule of law which requires 
jury to give conclusive effect to such 
testimony.—Texas Employers Ins Ass’n 
v. Reed, 150 S.W.2d 858, error dis- 
missed, judgment correct. 

Tex.Civ.App. In proceeding to pro- 
bate will, conclusion or opinion of at- 
torney who drafted the will, that tes- 
tatrix did haye testamentary capacity 
as the term was explained by the ques- 
tioning attorney, was not binding upon 
trial court.—Krumb v. Porter, 152 S.W. 
2d 495, error refused. 

Tex.Civ.App. In trespass to try ti- 
tle, plaintiff failed to sustain burden 
of proving his title where the only evi- 
dence tending to establish chain of 
title from patentee to alleged heirs of 
patentee, through whom plaintiff de- 
rived title, consisted of conclusions of 
witness, rather than statements of 
facts, and testimony as to _ pedigree, 
which was inherently weak because it 
did not affirmatively appear that such 
testimony was based upon family rep- 
utation or declarations of members of 
the family who were deceased or oth- 
erwise unavailable-—Smith v. lynn, 
152 S.W.2d 838. 

Tex.Civ.App. In action on joint life 
policy which was not to become ef- 
fective or be reinstated after default 
in payment of premiums unless appli- 
eant and wife were in good health, 
Opinion testimony that deceased wife 
was affected by cancer at the time of 
the issuance of the policy was not 
conclusive but the probative force to 
be given such testimony was for the 
trial court.—Texas Independence Life 
Ins. Co., v. Pickens, 153 S.W.2d 884. 

Wash. In will contest, testimony of 
a physician as an expert witness on 
issue of testatrix’ insanity, based on 
hypothetical question, was weak and 
unsatisfactory evidence.—In re Mill- 
er’s Estate, 116 P.2d 526. 
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©.C.A.Mass. The weight of the ex- 
pert opinion of a physician on the basis 
of his own examination of the patient 
and of the history of the case disclosed 
by medical records in evidence, depends 
on the circumstances and is for the 
jury to decide—wU, S. y. Cannon, 116 
H.2d 567. 

C.C.A.Pa. In action for, death and 
disability benefits under life policy, 
opinion of an expert, who was interro- 
gated in terms of the policies’ defini- 
tion of disability without appar- 
ent understanding as to the meaning 
of the definition, that insured was not 
totally and permanently disabled, was 
not conclusive.—Atna Life Ins, Co. v. 
Moyer, 113 F.2d 974. 

C.C.A.Pa. The fact that opinion evi- 
dence of expert witness was not direct- 
ly controverted by other opinion evi- 
dence did not make it binding upon 
the District Court, in determining 
whether capsizing of lighter was due to 
negligence in loading cargo, and since 
the testimony was oral, its credibility 
was for the court even though it was 
unrefuted.—The 8S. C. L. No. 9, 114 F. 
2d 964. 

D.C.Conn. In taxpayer’s action for 
refund of gift tax paid on gift of stock, 
expert testimony as to time which 
would have been required for advan- 
tageous liquidation of stock and results 
of a liquidation which could have been 
accomplished within that time would 
have been competent, and such evidence, 
if convincing, might have satisfied bur- 
den of proof resting on taxpayer, but, 
in absence of: evidence covering that 
ground, there was nothing to overcome 
weight of sales prices for small lots 
of stock at date of gift, and hence 
taxpayer’s burden of proof was not 
sustained. Revenue Act 1932, § 506, 26 
U.S.C.A. Int.Rev.Code, § 1005.—Groff v. 
Smith, 34 F.Supp. 319. 

Ark. In patron’s action against oper- 
ator of cafeteria for injuries from eat- 
ing sea scallops which allegedly were 
unfit for human consumption, physi- 
cian’s testimony that patron suffered 


Rs 


2060 
acute poisoning due to sea food was 
insufficient to establish that seallops 
were unwholesome and unfit for human 
consumption, where testimony was 
based on what patron told physician 
had been eaten and not on examination 


or analysis of contents of stomach.— 
Frankes, Ine., v. Bennett, 146 S.W.2d 


Ky. In action for injuries from elec- 
tric shock caused by contact with 
plaintiff's radio aerial wire, alleged to 
have broken and fallen on uninsulated 
electric power wires negligently strun 
under such aerial wire by defendan 
corporation, where testimony of de- 
fendant’s witnesses that when object, 
such as radio aerjal wire, comes in 
contact with high-voltage power line, 
such line goes out instantaneously, 
thereby causing fuse to blow, was un- 
impeached, and plaintiff offered no con- 
flicting testimony on, such question, ju- 
ry’s verdict for plaintiff was erroneous 
as at variance with recognized and es- 
tablished physical and mechanical laws. 
—Jackson Purchase Rural Electrie Co- 
op Corporation v. Burns, 146 S.W.2d 
340. 285 Ky. 61. 

Mich. In action for injuries sus- 
tained by one picking cherries, pur- 
chased by him from defendant, when 
ladder supplied by defendant’s overseer 
tipped over, engineer’s testimony that 
ladder, found in defendant’s orchard 
several months after accident and ex- 
amined by witness preparatory to con- 
struction of model introduced in evi- 
dence as substantial faesimile of lad- 
der which fell, was faultily designed, 
was for jury to weigh along with 
facts on which witness based such 
opinion.—Finch v. W. R. Roach Co., 
295 N.W. 324, 295 Mich. 689, 

Mont. In suit by lower appropria- 
tors from creek to compel removal of 
dams constructed ‘by upper appropria- 
tors and to restrain interference with 
lower appropriators’ prior rights testi- 
mony of electrical engineer, testifying 
on behalf of upper appropriators, as 
to volume of 275 pot holes in creek 
bed between lower appropriators’ and 
upper appropriators’ dams, which was 
computed by engineer after looking at 
119 of the holes and picking out four 
of the holes at random and measuring 
them, constituted no evidence of con- 
tents, of the pot holes, since meth- 
od of computation was incorrect as 
a matter of law.—Irion v. Hyde, 105 
P.2d 666, 

In suit by lower appropriators from 
creek to compel removal of dams con- 
structed by upper appropriators and to 
restrain interference with lower appro- 
priators’ prior rights, testimony of elec- 
trical engineer, testifying on behalf of 
upper appropriators, as to maximum 
flow of creek, which was computed by 
engineer on measurements made _ at 
point where he found what he called 
‘trash marks” indicating the high- 
water mark of spring of 1938, consti- 
tuted no evidence as to maximum flow 
of creek, where there was no proof 
that place measured was typical of the 
stream as a whole, or that the high wa- 
ter at such point was result entirely of 
present flow, since method of computa- 
tion was incorrect as a matter of law.— 
Irion v. Hyde, 105 P.2d 666. 

N.Y.Sup. An expert’s opinion is con- 
trolling only in so far as it is found to 
be reasonable and its weight is for the 
trier of facts which is not required to 
give controlling effect to the opinion.— 
Sau oren vy. Seeman Bros., 21 N.Y.S. 


N.C. Physician’s opinion that person 
struck by train was lying down on 
track when the train came along was 
insufficient to show that such person 
was down or apparently helpless on the 
track long enough to have been seen by 
an engineer or other train operative 
soon enough to have stopped the train 
in time to avoid running over such per- 
son so as to render railroad liable 
under the last clear chance doctrine.— 
Justice v. Southern Ry. Co., 13 S.H.2d 
553, 219 N.C. 273: 

Tex.Civ.App. In action for death of 
17 year old boy resulting from drown- 
ing in swimming pool, jury was an- 
thorized to disregard testimony of life 
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‘guards, as expert witnesses, as to time 
it would have required a competent 
life guard to have reached deceased 
after his danger was observed and tes- 
timony of physician as to the proba- 
bility of resuscitating a person after 
he has been submerged in water sev- 
eral minutes.—Luck v. Buffalo Lakes, 
144 S.W.2d 672, error dismissed, judg- 
ment correct. 

Tex.Civ.App. In pedestrian’s action 
for injuries sustained when struck by 
automobile while crossing street, ex- 
pert’s testimony regarding experiments 
made by him shortly prior to trial in 
regard to driving an automobile over 
pavement between point where defend- 
ant’s automobile was shown to be 
when pedestrian saw it and where ac- 
cident happened, the time it took at 
given rates of speed and distance the 
tires skidded when driven at rates 
mentioned was admissible, but its 
weight and credibility was for the jury, 
since the subject matter involved was 
a subject of expert testimony.—Nor- 
ris Bros. vy. Mattinson, 145 S.W.2d 204. 

Wash. Opinions of expert witnesses 
are of no weight unless founded upon 
facts in the case.—Prentice Packing & 
Storage Co. vy. United Pac. Ins. Co., 106 
P.2d 314. 

Wash. Neither trial court nor jury 
was bound to believe testimony of at- 
tending physician of witness who had 
been placed under guardianship as _ in- 
competent, that such witness was in- 
competent to testify, but trial court 
could consider such testimony and oth- 
er facts in determining whether witness 
was competent. Rem.Rev.Stat. §§ 1213, 
1565.—Sumerlin v. Department of Labor 
and Industries, 111 P.2d 603. 
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Ala. In action for death of pedestri- 
an struck by train, denying railroad’s 
eross-examination to show that loco- 
motive engineer, who testified as an 
expert for plaintiff, had been dis- 
charged by two railroads, for purpose 
of showing witness’ bias against. rail- 
roads in general was error, Code 1923, 
§ 5696.—Louisville & N. R. Co. v, Mar- 
tin, 198 So. 141. 

Ala, In action against building own- 
er for injuries to invitee evidence that 
defendant, after accident, did some act 
intended to make location thereof safer 
for such use as plaintiff was making 
of it, is inadmissible to show that 
place was not reasonably safe before 
alteration was made, but is admissible 
to prove some other disputed issue, 
such as identity of ownership or con- 
trol of locus, and to contradict or im- 
peach witness or lessen weight of his 
expert opinion.—Norwood Clinic v. 
Spann, 199 So. 840, 240 Ala, 427, 

Cal.App. A slight error in a physi- 
cian’s testimony that he examined the 
injured plaintiff at the hospital within 
three hours after the accident was im- 
material, where the evidence showed 
that the accident happened after 8 
o’clock and at some time close to 8:30, 
and that plaintiff was received at the 
hospital at 11:40.—Atherley v. Market 
St. Ry. Co.,.108 P.2d 927. 


Mo.App. Even if it were proper to 
impeach plaintiff's physician who tes- 
tified on cross-examination that he had 
never practiced law, trial court prop- 
erly sustained objections to testimony 
sought to be elicited from another wit- 
ness to show that physician had prac- 
ticed law.—Hart v. Kansas City Pub- 
lie Service Co., 142 S.W.2d 348. 


Trial court did not unduly restrict 
right of cross-examination, in refusing 
to permit cross-examination of plain- 
tiff’s physician for impeachment pur- 
poses to show that plaintiff’s physician 
had engaged in unlawful practice of 
law with one of plaintiff’s counsel in 
another case several years prior to trial, 
since cross-examination involved a col- 
lateral matter.—Hart yv. Kansas City 
Public Service Co., 142 S.W.2d 348. 

N.Y.App.Div. In action to cancel a 
life policy and disability and double 
indemnity agreements, where physician 
on direct examination testified that 
‘first time insured had ever consulted 
him was in 1932, a statement, signed 
‘by physician, that physician had first 
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seen insured in about 1926 and had 
continued to take care of insured up 
to present time, was pertinent only for 
purpose of impeaching testimony of 
physician, and could not be considered 
as evidence in chief. Civil Practice Act, 
§ 343-a—New York Life Ins. Co. v. 
White, 23 N.Y.S8.2d 57. 

N.D. In action on accident policy, 
permitting physician who was called as 
a witness upon second trial, but who 
did not testify on first trial, to give 
testimony that tended to contradict tes- 
timony given by \physician who was 
ealled on first trial and whose testi- 
mony was also offered upon second 
trial, was not error on ground that tes- 
timony fell within ban of rule that par— 
ty may not impeach his own witness.— 
Jacobson v. Mutual Ben. Health & Ac- 
cident Ass’n, 296 N.W. 545. 

Pa.Com.Pl. Where physician testifies 
to condition of defendant as to liquor, 
after defendant had figured in automo- 
bile accident, it is proper to try to im- 
peach the credibility of such testimony 
or to show the interest of the witness.— 
Pilvelis v. Township of Plains, 34 Luz. 
L.Reg.Rep. 29, reversed 14 A.2d 557, 
140 Pa.Super. 561. 2 

§.C. In compensation case, testimo- 
ny with reference to contents of death 
certificate made by expert witness if 
admissible could not be accepted as 
proof of substantive facts, but could 
serve only as an ‘impeachment’. Code 
Supp.1936, § 7035-1 et seq—Baker v. 
eens Co., 14 S.H.2d 367, 197 S.C. 

1 


Tex.Civ.App. On  cross-examination 
of an expert witness, counsel may in- 
quire concerning the witness’ qualifica— 
tion to express an opinion, such as his 
skill, experience, and knowledge, his 
interest in the litigation, and into any 
matters tending to show a possible bi- 
as.—Grocers upply Co. v. Stuckey, 
152 S.W.2d 911, error refused. 

The veracity or credibility of an ex- 
pert witness may be attacked on cross- 
examination, provided the inquiry is 
relevant.—Grocers Supply Co. v. Stuck- 
ey, 152 S.W.2d 911, error refused. 


Tex.Civ.App. In action on life pol- 
icy, testimony of plaintiff that at time 
deceased was operated. on physician 
told her deceased did not have a can- 
cer was inadmissible in the absence of 
a predicate for impeaching testimony 
of physician who testified concerning 
treatment of insured.—Rio Grande Nat. 
Life Ins. Co. v. Bailey, 153 S.W.2d 493. 


§ 328 

C.C.A.2. In fixing fair market value 
of land for purpose of determining in- 
come tax on gain resulting from sur- 
render, of land to taxpayer in dis- 
charge of an installment obligation, it 
was within province of Board of Tax 
Appeals to weigh opinion evidence 
with other evidence of value and make 
a just appraisal. Revenue Act 1932, 
§ 44(d), 26 U.S.C.A. Int.Rev.Acts, page 
497.—Ariel Realty Co, v. Commission- 
er of Internal Revenue, 115 F.2d 659. 

C.C.A.Ark. The uncertain use of the 
adjective ‘‘fast’’, without setting a 
rate of speed or statement whether 
train which struck automobile at grade 
crossing was merely ‘‘fast’” within the 
yard rules, which would mean tray- 
eling at the full authorized speed of 
15 miles per hour was insufficient to 
overcome the definite uncontradicted 
testimony of the engine operatives that 
the train was going 15 miles an hour, 
especially where train was close to the 
point where it was_to stop and back 
up.—Missouri Pac. R. Co. v. Baldwin, 
117 F.2d 510. 

€.C.A.Conn. Wxecutors could not re- 
cover federal estate taxes on decedent’s 
securities claimed to have been overas- 
sessed by Commissioner of Internal 
Revenue who use market quotations, 
because expert testified that securities 
were worth less than amounts assessed 
because holdings were so large that 
sales of entire amount on date of valua- 
tion would depress market to extent in- 
dicated by expert, where record of 
transactions in various securities indi- 
cated that a reasonably efficient liqui- 
dation of the stock on that date and 
within a short time thereafter would 
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have sustained values assessed by com- 
missioner, and evidence indicated that 
a skillful broker could within a reason- 
able period have realized for stock the 
amount assessed by commissioner. 
Revenue Act 1935, 202, 26 -U.S.C.A. 
Int.Rey.Acts, page 805.—Bull vy. Smith, 
119 F.2d 490. 

C.C.A.1ll. In determining whether 
veteran was “totally and permanently 
disabled” during life of war risk pol- 
icy, the real test was whether veteran 
was able to engage with reasonable 
regularity in a substantially gainful oc- 
cupation, and the answer to that ques- 
tion would not depend upon medical 
testimony alone, but upon all of the 
quence. waa Ve dW. a8 LEGS eae 


C.C.A.N.C. In suit to condemn lands 
of power company for Tennessee Val- 
ley: Authority, in which company’s ex- 
perts placed an excessive value on 
property for power purposes and peti- 
tioners’ experts placed no value at all 
thereon for such purposes, lower court 
was not bound to accept the estimates 
of either, but was called on to exercise 
its best judgment as to value on basis 
of all the facts in evidence, including 
evidence of other sales of property 
similarly situated. Tennessee Valley 
Authority Act of 1933, § 25, 16 U.S.C.A. 
§ 831x.—U. S. ex rel. and for Use of 
Tennessee Valley Authority v. Powel- 
son, 118 F.2d 79, modifying U. S. ex 
rel. Tennessee Valley Authority vy. 
eouthers States Power Co., 33 F.Supp. 


In suit to condemn lands for Ten- 
nessee Valley Authority, in which ex- 
pert testimony of neither party could 
be accepted in its entirety in fixing 
values, and the opinion evidence as t¢ 
value ignored very largely the availa: 
bility of the property for water power 
purposes for which land was sought to 
be acquired, it was court’s duty to de- 
termine the true value as best it could 
from the facts betore it, the court not 
being bound to accept opinion of any 
of the experts or other witnesses as to 
value. Tennessee Valley Authority Act 
of. 1933,).§.25, 16 U-S°C.Ay § 83ixe= ue 
S. ex rel. and for Use of Tennessee Val- 
ley Authority v. Powelson, 118 F.2d 79, 
modifying U. S. ex rel. Tennessee Val- 
ley Authority v. Southern States Power 
Co,, 33 F.Supp. 519. 


Ark. Where no claim for loss of 
sexual powers was made in original 
complaint and claim therefor was 
made in amendment, but expert testi- 
mony was practically unanimous that 
injuries complained of would not im- 
pair employee’s sexual powers, plain- 
tiff’s evidence would not sustain allow- 
ance therefor in computing damages.— 
ee Stores, vy. Phelps, 145 S.w.2d 


Cal. Expert opinion that testator 
was of unsound mind was not conclu- 
sive but would be construed in connec- 
tion with other evidence produced on 
behalf of contestant showing that tes- 
tator attended to his ordinary business, 
made loans, met appointments made 
previously, and acted as executor of his 
wife’s will—In re Arnold’s Estate, 107 
P.2d 25, prior opinion 99 P.2d 376. 

Cal.App. That death certificate cov- 
ering death of police officer contained 
recital ‘“‘Death due to natural causes” 
was not sufficient to sustain retire- 
ment board’s decision denying officer’s 
widow a pension where physician who 
made entry testified that the walking 
decedent was required to do in _ per- 
forming foot patrol duties hastened his 
death.—Naughton y. Retirement Board 
of San Francisco, 110 P.2da 714. 

Ga.App. In suit on health and acci- 
dent policy to recover for death of in- 
sured by allegedly accidental means, 
physician’s testimony that in his opin- 
ion death was caused by accidental 
means, namely, the accidental release 
of an embolus, was insufficient ‘as the 
basis for a verdict for plaintiff, on the 
question of withdrawal of the issue 
from the jury, where physician admit- 
ted on cross-examination that he did 
not know that insured had an embolus 
and that it could not be determined 
except by a post mortem examination, 
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anu death certificate showed that death 
resulted from “acute intestinal obstruc- 
tion and appendicitis” contributed to by 
“peritonitis and paralytic ileus.”— 
Hulme y. Mutual Benefit Health & Ac- 
cident Ass’n, 13 8.H.2d 689. : 

Idaho. Ordinarily, more weight 
should be given to testimony of one 
who testifies from first hand knowledge 
than to testimony of one who testifies 
on a hypothetical state of facts.— 
Fackenthall v. Eggers Pole & Supply 
Co., 108 P.2d 300. 

Ky. Where expert testimony regard- 
ing genuineness of signature on trans- 
fer indorsed on back of stock certifi- 
cate was about equally divided, the di- 
rect and positive testimony of an intel- 
ligent and disinterested witness that 
she saw the transfer signed and then 
affixed her signature thereto as a wit- 
ness was controlling on such issue.— 
York’s Ancillary Adm’r v. Bromley, 151 
S.W.2d 28, 286 Ky. 533. 

La.App. In action for death of de- 
partment store patron who-fell on leav- 
ing step leading to sidewalk, the opin- 
ion of an architect regarding condition 
of iron slab covering step was not en- 
titled to greater weight and was not 
to be regarded as more expert than 
that of any lay witness since anyone 
who saw slab and walked over it was 
fully able to judge its condition.— 
Lawson v. D. H. Holmes Co., 200 So. 
163 


Mont. The judgment of an expert, 
when opposed to undisputed facts and 
dictates of common sense, will not sup- 
port a verdict, and trial court should 
not permit jury to be influenced by 
evidence on which they could not, with- 
in-the laws of correct reasoning, make 
a finding.—Irion v. Hyde, 105 P.2d 666. 
\ N.H. Varying estimates of experts 
as to reproduction cost are to be con- 
sidered for rate-making purposes, and 
their relative weights passed upon, 
and a finding deduced in the same 
manner as opinion evidence in general 
is examined and _ appraised.—State v. 
Hampton Water Works Co., 18 A.2d 
765, rehearing denied 19 A.2d 435. 

N.H. In action by buyer of tire for 
breach of seller’s implied warranty of 
fitness, conflicting expert testimony as 
to whether automobile accident was 
caused by blowout of tire was for the 
jury. Pub.Laws 1926, c. 166, § 15.— 
Rogers v. U. S. Rubber Co., 20 A.2d 

26. 

N.Y.Sup. In action for unfair com- 
petition in connection with sale of 
silverware, opinion testimony by de- 
fendant’s witnesses, based on witnesses’ 
observation as to methods of women 
shopping for silverware, that such 
women usually shopped carefully and 
were not likely to be confused or de- 
ceived in patterns or brands could not 
overcome direct testimony of substi- 
tution, confusion and deception, es- 
pecially where witnesses were inter- 
ested.—Oneida, Limited, vy. National Sil- 
ver Co., 25 N.Y.S.2d 271. 

N.¥.Dom.Rel.Ct. Where there is a 
eonflict between scientific testimony 
and testimony as to the facts, the trial 
court or jury must determine the rela- 
tive weight of the evidence, and in 
determining the weight to which the 
evidence is entitled, the law makes no 
distinction between expert testimony 
and evidence, and mef*eal testimony is 
no exception.—Harding y. Harding, 22 
N.Y.S.2d 810. 

Pa.Super. Ordinarily, a proven fact 
cannot be rebutted by a probability, 
but the principle has no application 
where medical opinion must rest to 
some degree on a choice between prob- 
abilities Baumeister v. Baugh & Sons 
Co., 16 A.2d 424 

Pa.Super. In action against theater 
owner for injuries suffered in fall on 
lobby step, rule that, where plaintiff 
could have made measurements uncer- 
tain or conjectural estimates by plain- 
tiff's witnesses cannot prevail over ac- 
tual measurements made by defendant, 
was inapplicable where defendant pro- 
duced no evidence of actual measure- 
ments, but plaintiff's burden of prov- 
ing negligence was not met by vague 
and indefinite testimony of measure- 
ments.—Copelan vy. Stanley Co. of 
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Tenn.App. Evidence that insured, 
after discharge from mental hospital, 
jmproved physically and mentally and 
operated a business in a_ creditable 
and energetic manner and performed 
substantially every duty connected with 
the operation of his business, was 
sufficient to show, as a matter of law, 
that insured was not ‘‘totally and per- 
manently disabled’ within meaning of 
life policy providing for disabilty ben- 
efits notwithstanding medical expert’s 
testimony that insured was permanent- 
ly and totally disabled when dis- 
charged from hospital—Lemarr y. Met- 
ropolitan Life Ins. Co., 143 S.W.2d 
891 


Tex.Civ.App. An opinion of a physi- 
cian as to condition of recovery that a 
patient will experience, which physi- 
cian subsequently finds from physical 
facts to have been erroneous, is enti- 
tled to no weight.—Associated Indem- 
nity Corporation v. McGrew, 142 S.W. 
2d 567, error granted. i 

Utah. Where opinion evidence di- 
rectly opposes uncontroverted physical 
facts also in evidence, opinion must 
give way to the fact——Yowell y. Occi- 
dental Life Ins. Co., 110 P.2d 566. 

Where testimony of experts is prop- 
erly admissible, their conclusions may 
be sufficient to support a finding or 
verdict, even if based on properly as- 
sumed facts and opposed by expert 
testimony based on personal examina- 
tion.—_Yowell y. Occidental Life Ins. 
Co.,- 110 P.2d ‘566. 

Wash, Where physicians and_ sur- 
geons of equal skill and learning, being 
in no way impeached or discredited, 
disagree in their opinions as to what 
the proper treatment of a -patient 
should be, the jury in a malpractice ac- 
tion will not be allowed to accept one 
theory to the exclusion of another, and 
hence there is nothing on which a ver- 
dict by a jury can be based.—Peddicord 
V.. Wieser, f 105° Rhode 5. 

W.Va. In action to invalidate deeds 
on ground of undue influence, opinions 
of witnesses that grantor lacked mental 
capacity were entitled to little weight, 
where those witnesses were themselves 
willing to enter into important busi- 
ness transactions with grantor at the 
time deeds were executed.—Mullens y. 
Lilly, 13 S.B.2d 634. 


America, 
603 


§ 830 

Mo. Contents of medical textbooks 
are not admissible as independent evi- 
dence, but there is a legitimate use of 
such books, at least on cross-examina- 
tion.—Cooper v. Atchison, T. & S. F. 
R. Co., 148 S.W.2d 7738. 

Counsel for plaintiff in cross-examin- 
ing defendant’s expert witness was not 
required, before propounding question 
to determine whether witness agreed 
with certain statements in medical text 
which counsel held in his hand, to as- 
certain whether witness agreed with 
the author.—Cooper v. Atchison, T. & 
S) EV) R: Cols '148Swi2d 773. 


Tex.Civ.App. Medical books are not 
admissible as proof of facts therein 
stated but may at times be used in 
cross-examination of an expert as 
throwing light on his ability or credi- 
bility.—William Cameron Co. vy. Down- 
ing, 147 S.W.2d 963. 

In cross-examining physician, read- 
ing statements from medical work to 
physician, and asking physician wheth- 
er he agreed with such statements, was 
not error.—William Cameron Co, y. 
Downing, 147 S.W.2d 963. 

Proof by any competent doctor that 
medical book is used and recognized 
by the medical profession is sufficient 
proof of authenticity of such book to 
warrant its use in cross-examining 
physician.—William Cameron Co. y, 
Downing, 147 S.W.2d 963. 

Wash. A physician who from _ his 
own observation expressed opinion con- 
cerning insured’s mental condition 
thereby subjected himself to cross-ex- 
amination in the-light of statements 
read by counsel on cross-examination 
from text of a recognized authority on 
insanity.—Cameron y. Benefit Ass’n of 
Railway Bmployees, 107 P.2d 1096. 
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D.C.Mo. Where it was alleged that 
rental rates charged interstate shippers 
by city for use of food terminal facili- 
ties were so low that unlawful con- 
cessions resulted, evidence of the re- 
turn received from elevator properties 
located in the same community was of 
little, if any, value in testing the prop- 
er return which should be derived 
from the food terminal, since the utili- 


ties were radically different in many 
respects.—U. 8S. v. Union Pac. Co., 
34 F.Supp. 4. 

Where it was alleged that rental 


rates charged interstate shippers by 
city for use of food terminal facilities 
were so low that unlawful concessions 
resulted, the current low rates of in- 
terest on securities of the class uni- 
versally accepted as the exemplifica- 
tion of security were not to be con- 
sidered as an absolute criterion, be- 
cause of dissimilarity in the purpose 
of the investors and because of the 
difference in safety of the investment 
and other factors.—U. S. vy. Union Pac. 
R. Co., 34 F.Supp: 4. 

Ordinarily, return from investment 
in government securities may safely be 
accepted as the lowest return which 
an investor would voluntarily accept, 
but where it was alleged that rental 
rates charged interstate’ shippers by 
city for use of food terminal facilities 
were so low that unlawful concessions 
resulted, the return on government se- 
eurities was not a controlling criterion 
as to proper rate of return, since food 
terminal was required to operate for 
the general public good.—uU. S. vy. Union 
Pac. R. Co., 34 F.Supp. 4. 


N.C. Where suit to enforce lien for 
balance due under well-drilling contract 
was defended on ground that well was 
not properly drilled in accordance with 
contract and that in consequence own- 
ers did not obtain good water, evidence 
of driller’s general reputation for drill- 
ing wells, and his want of success in 
other specific instances was incompe- 
tent because tending to introduce col- 
lateral issues, and its admission was 
sufficiently prejudicial on the merits to 
entitle driller to new trial.—Robbins vy. 
Alexander, 14 §.H.2d 425, 219 N.C. 475. 


§ 

Wt. Where action 
containing double indemnity accident 
clauses involved disappearance of in- 
sured purser, admission of evidence 
that doors to office and storeroom had 
swung shut on other occasions under 
certain conditions of wind and motion, 
in absence of proof of similarity of 
conditions, and that other members of 
crew had walked the guard or chafing 
rail to where windows might be en- 
tered, was prejudicial error, as “res 
inter alios’” and as permitting jury to 
indulge in speculation.—Gero yv. John 
etancook Mut, Life Ins.€o.,.18 A.2d 


on life policies 


§ 834 

N.¥.Sup. Generally, the fact that 
evidence relates to matters subsequent 
may affect its value, but not, ordinari- 
7p A aa SUSY arm re New York 
itle & Mortgage Co. (Series. B- “a 
N.Y.S2d 575° > einer ae 
Tex.Civ.App. Similar 


facts and 


transactions are inadmissible, even if 


of an identical nature, to prove a spe- 
cific fact.—Houston Electric Co, y. Me. 
Leroy, 153 S.W.2d 617, error granted 


§ 835 

Mo. In order to establish existence 
of a given condition on one date, it is 
proper to show existence of similar 
conditions during a prior period, par- 
ticularly when evidence tends to es- 
tablish the continuity of the condition 
down to date at issue and where the 
circumstances are not shown to have 
changed in the meanwhile.—State on 
oe of McKittrick v. Graves, 144 S.w. 


Pa.Super. The commission of an act 
charged cannot be proved by showing 
commission of a like act at a different 
time by the same person, except where 
knowledge or intent is a material fact 
to be proved, nor can it be disproved 
by showing a general course of con- 


7; Le 
ee ores 


- 
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Es 


duct otherwise.—Baumeister vy. Baugh 


& Sons Co., 16 A.2d 424, 
§ 837 
C.C.A.Kan. In action on war risk 


policy, involving issue of whether in- 
sured became permanently and totally 
disabled before policy lapsed for non- 
payment of premium, admission of rec- 


ords of War Department pertaining to 


insured’s health on his discharge and 
general plan or routine followed in 
making examinations of veterans at the 
time of their discharge was not errone- 
oe voters VeriWenrss, woh hed 

Md. Generally, evidence is not ad- 
missible to prove what was customari- 
ly done under similar circumstances.— 
Smart vy. Graham, 20 A.2d 574. 

Minn. In bank’s action against coun- 
ty auditor and surety on auditor’s of- 
ficial bond for loss resulting from pur- 
chase of county warrants wrongfully 
issued by auditor for salary not due 
the auditor, salary warrants issued by 
and to the county auditor from Jan- 
uary, 1936, until resignation in July, 
1938, all of which warrants, except 
those for first four months in 1936, 
failed, as did the warrants in suit, to 
specify the months during which sal- 
ary for which warrants were issued 
was earned, were admissible to show 
practice of issuing and dealing with 
auditor’s salary warrants as bearing 
on issue of bank’s negligence, if any, 
in purchasing such warrants. Mason’s 
Minn.St.1927, §§ 836, 9698.—State Bank 
of Mora y. Billstrom, 299 N.W. 199. 

Mo. In contractor’s action to recov- 
er amount deducted from the amount 
due to the contractor under contract 
for reconstruction of viaduct, as liqui- 
dated damages for failure of the con- 
tractor to complete viaduct within 
specified time, evidence concerning. 
matters connected with other contracts 
between the commission and the con- 
tractor was inadmissible.—Gillioz v. 
Sey Highway Commission, 153 S.W. 
2 : 

Pa.Super. The commission of an act 
charged cannot be proved by showing 
eommission of a like act at a different 
time by the same person, except where 
knowledge or intent is a material fact 
to be proved, nor can it be disproved 
by showing a general course of con- 
duct otherwise.—Baumeister v. Baugh 
& Sons Co., 16 A.2d 424. 

Pa.Super. In action on insurance pol- 
icy, evidence of practice of defendant 
in making claim investigations was 
properly rejected, since what company 
did in the case at bar was the only 
proper subject of inquiry.—Caulfield v. 
48tna Life Ins. Co. of Hartford, Conn., 
19 A.2d 575, 144 Pa.Super. 257. 

Tex.Civ.App. Similar facts and trans- 
actions are inadmissible, even if of an 
identical nature, to prove a_ specific 
fact.—Houston Electric Co. v. McLeroy, 
153 S.W.2d 617, SPR granted. 


C.C.A.Pa. The specific tendency of a 
drug, poison, disease, food or other 
substance may be indicated by the cor- 
poral symptoms or effects in other like 
situations either on animals or on hu- 
man beings, and the observed reactions 
of a particular individual to a_ particu- 
lar substance are admissible when they 
are peculiarly those of such individual, 
—Hadley v. Baltimore & O. R. Co., 120 
F.2d 993. 

Vt. Where action on life policies 
containing double indemnity accident 
clauses involved disappearance of in- 
sured purser, admission of evidence 
that doors to office and storeroom had 
swung shut on other occasions under 
certain conditions of wind and motion, 
in absence of proof of similarity of 
conditions, and that other members of 
erew had walked the guard or chafing 
rail to where windows might be en- 
tered, was prejudicial error, as “res 
inter alios’’ and as permitting jury to 
indulge in speculation.—Gero vy. John 


Hancock Mut. Life Ins. Co., 18 A.2d 
154. 
§ 842 : 
Cal. In action for breach of promise 


to marry wherein plaintiff sought ex- 
emplary damages for Seduction, per- 
mitting plaintiff to testify that defend- 
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ant’s promise to marry induced her to 
submit to sexual intercourse was not 
objectionable on ground that testimony 
was “conclusion” of the witness, since 
such testimony was the best evidence 
of the state of mind of the plaintiff, it 
being a fact peculiarly within her own 
knowledge.—Harned v. Watson, 110 P. 
2d 431, prior opinion 102 P.2d 368. 

Fla. In action on double indemnity 
clause of life policy wherein insurer 
asserted that death was suicidal, evi- 
dence of experiments and demonstra- 
tions, in and out of presence of jury 
tending to show insured’s inability to 
hold the gun in position ‘to take his 
life, was properly admitted where ex- 
periments were made under same or 
similar circumstances to those involved. 


—Mutual Life Ins. Co. of New York 
v. Bell, 3 So.2d 487. 
Mo.App. The trial court has a ju- 


dicial discretion in ruling on offers of 
experimental evidence.—Kerby vy. Schin- 
dell, 146 S.W.2d 670. 

Or. In action for death from injuries 
suffered in automobile collision, testi- 
mony, as to time at which defendant’s 
testator said in afternoon before acci- 
dent that he expected to arrive at place 
toward which he was driving when ac- 
cident occurred three hours or more 
after such time, was inadmissible on 
question of rate of speed at which he 
was traveling at time of accident.— 
Babcock v. Gray, 107 P.2d 846. 

Or. Evidence of an experiment is 
admissible if it is of such nature as 
to aid the jury in determining an is- 
sue of fact.—Erickson’s Dairy Prod- 
ucts Co. v. Northwest Baker Ice Ma- 
chine Co., 109 P.2d 53. 

It is for the trial court in the exer- 
cise of its discretion to determine pre- 
liminary question whether’ evidence 
of an experiment would aid jury in 
determining issues of fact, and the Su- 
preme Court will not interfere unless 
there is an abuse of discretion.— 
Hrickson’s Dairy Products Co. v. 
Northwest Baker Ice Machine Co., 109 
dad oy 

When conditions under which experi- 
ment was conducted are so dissimilar 
from those of the occurrence in ques- 
tion as to tend towards confusion, 
evidence of experiment should be re- 
jected, .but the law does not require 
that the conditions be identical, it 
being sufficient if there is a substantial 
similarity of conditions.—Erickson’s 
Dairy Products Co. v. Northwest Baker 
Ice Machine Co., 109 P.2d 53. 

Wash. Admitting evidence of an ex- 
periment rests largely in the discre- 
tion of the trial court whose action is 
reviewable only for abuse of sound 
judicial discretion—American Products 
Co. v. Villwock, 109 P.2d 570, 132 A.L, 
R. 1010. 

In action for damages and injuries 
resulting when plaintiffs’ truck after 
passing a bicycle collided with defend- 
ants’ approaching truck on a curve at 
dusk, the trial court did not err under 
the circumstances in- admitting evi- 
dence of an experiment intended to 
demonstrate that bicyclist on night of 
collision was visible at a greater dis- 
tance than that testified to by plain- 
tiff driver and his lady companion.— 
American Products Co. v. Villwock, 109 
P.2d 570, 132 A.L.R. 1010. 


§ 855 
C.C.A.Ala. In proceeding by United 
States to condemn land for use of 
Tennessee Valley - Authority, neither 


the award made to landowner’s sister 
for adjoining land set apart to sister 
in a purported equal division of an 
estate, nor amounts paid by govern- 
ment for other tracts acquired by it 
for the project, was admissible in evi- 
dence. Tennessee Valley Authority Act, 
§ 25, 16 U.S.C.A..§ 831x.—U. S. ex rel. 
and for Use of Tennessee Valley Au- 
thority v. Reynolds, 115 F.2d 294. 
C.C.A.Ala. In government’s proceed- 
ing to condemn lands, evidence of price 
paid by government for similar near- 
by property condemned was inadmis- 
sible as complicating record, confusing 
issue, misleading, and raising collateral 
issues as to conditions under which 
such sales were made. Tennessee Val- 
ley Authority Act of 1933, 16 U.S.C.A. 


§ 855 


§ 831 et seq.—uU. S. ex rel. and for Use 
of Tennessee Valley Authority v. Bailey, 
fb Ei2d 433% ' 

C.C.A.Ill. In a proceeding by the 
United States to condemn land in Illi- 
nois for use in connection with a dam 
on the Mississippi river, evidence of 
sale of similar land was admissible. 
—U. S..v. Meyer, 113 F.2d 387. 

C.C.A.La. In lessor’s action to re- 
cover market price of gas sold to les- 
sees at the well, there was no error 
under the burden of proof rule in the 
admission, on lessor’s proffer of proof, 
of contracts for sales of gas, where 
there was in the record qualified testi- 
mony in explanation and qualification 
of those contract prices.—Union Pro- 
ducing Co. v. Pardue, 117 F.2d 225, af- 
firming Pardue v. United Gas Public 
Service Co., 28 F.Supp. 847. 

Where gas leases contemplated that 
lessor should have the benefit day by 
day of any advances in the market 
over long period of years covered by 
action to recover market price of gas 
sold to lessees at the well in a field 
controlled and dominated by a few 
producing and pipeline companies, evi- 
dence of a few sales at the well on a 
few of those days and evidence of 
lease contracts fixing a _ three-cent 
price for term of leases was not such 
evidence of day by day market value 
at the well that resort could not be 
had to prices in the field.—Union Pro- 
ducing Co. v. Pardue, 117 F.2d 225, 
affirming Pardne v. United Gas Public 
Service Co., 28 F.Supp. 847. 

C.C.A.La. In suit for royalty ar- 
rearages on gas wells, introduction of 
leases showing prices paid for gas at 
the well and admission of evidence of 
opinions was not error.—Hemler vy. 
Hope Producing Co., 117 F.2d 231. 

D.C.Conn. In taxpayer’s action for 
refund of gift tax paid on gift of stock, 
where taxpayer claimed that shares 
should have been valued at less than 
valuation on which tax was based, 
evidence as to volume and prices of 
sales of same kind of stock occurring 
after date of gift was admissible, where 
necessary foundation therefor was laid, 
for light which they shed on volume 
and level of market during relevant 
period, and volume and prices of sales’ 
were evidential of relative intensity of 
desire for stock at time thereof. Rev- 
enue Act 1932, § 506, 26 U.S.C.A. Int. 


Rey.Code, § 1005.—Groff v. Smith, 34 
F.Supp. 319. 
D.C.Ky. In determining landowner’s 


damages resulting from establishment, 
construction and maintenance of mili- 
tary post of Fort Knox on contiguous 
land, the price paid by the government 
for contiguous land taken was not 
competent evidence to establish reason- 
able market value of land in question 
after establishment of post, and opin- 
ion testimony as to diminution in mar- 
ket value based on such sale to govern- 
ment had little weight. Act March 29, 
1939, 53 Stat. 1442.—Wise v. U. S., 38 
F.Supp. 130. P 

Ala. In proceeding by municipal 
housing authority for condemnation of 
land for low rent housing project, ad- 
mission of evidence offered by land- 
owner as to specifidd sums of money 
awarded by appraisers to other own- 
ers of land condemned for the proj- 
ect, was reversible error. Code 1940, 
Tit. 19, § 1 et seq., Tit. 25, §§ 5-29. 
—Housing Authority of Phenix City y. 
Harris, 3 So.2d 54. 


Ala. In proceeding by municipal 
housing authority for condemnation of 
land for low rent housing project, com- 
menced in probate court and appealed 
to circuit court, admission of reports 
of commissioners touching just com- 
pensation awarded other landowners 
for other pareels of property con- 
demned for the project was reversible 
error. Code 1940, Tit. 19, § 17.—Hous- 
ing Authority of Phenix City v. Still- 
well, 3 So.2d 55. 

In proceeding by municipal housing 
authority for condemnation of land for 
low rent housing project, commenced 
in probate court and appealed to cir- 
cuit court, award of appraisers as to 
other properties was inadmissible. 
Code 1940, Tit. 19, § 17.—Housing Au- 
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thority of Phenix City v. Stillwell, 3 
So.2d 55. 

Cal.App. On direct examination, wit- 
nesses called to testify regarding value 
of certain property may not testify as 
to particular transactions such as sales 
of similar or of the same property.— 
Thompson y. Stoakes, 115 P.2d 830. 

Ky. In eminent domain proceeding, 
rejection of neighbor’s testimony con- 
cerning amount that had been paid him 
for land taken for construction of the 
same road was not error.—Adams Vv. 
Commonwealth ex rel. State Highway 
Commission, 146 S.W.2d 7, 285 Ky. 38. 

Miss. In condemnation proceedings 
by the highway commission, evidence 
that 106 out of 108 owners of similar 
property had granted a right of way 
to the commission for the particular 
project for the consideration of $1 each 
was inadmissible——Dantzler v. Missis- 
epee Highway Commission, 199 

0. A. 


In condemnation proceedings, the 
price paid in settlement of similar pro- 
ceedings or the sums paid by the con- 
demnor for similar land, even if pro- 
ceedings were not begun, is not admis- 
sible, since such payments are in the 
nature of a “compromise” to avoid the 
expense and uncertainty of litigation 
and are not fair indications of “market 
value’.—Dantzler v. Mississippi State 
Highway Commission, 199 So. 367. _ 

N.J. In proceeding for condemnation 
of land by Housing Authority of the 
city of Newark, option contracts for 
the sale of several neighboring tracts 
by parties other than those in the 
proceeding, which contracts were not 
binding on the prospective purchasers, 
were not competent as evidence of 
value of neighboring tracts, value of 
which was sought to be proved for 
purposes of comparison.—In re Hous- 
ing Authority of City of Newark, 17 
A3d 812, 126 N.J.L. 60. : 

In proceeding for condemnation of 
vacant land by Housing Authority of 
the city of Newark for housing project, 
where neighboring land was improved 
by buildings, evidence of the value of 
neighboring land arrived at by sub- 
tracting building value from _ total 
value for the purposes of comparison 
was inadmissible.——In re Housing Au- 
thority of City of Newark, 17 A.2d 812, 
126 N.J.L. 60. 

Tex.Civ.App. In proceeding to con- 
demn land, price at which persons 
would offer or had offered to purchase 
or sell other property is not admissi- 
ble as original testimony.—West v. 
State, 150 S.W.2d 363. 
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Mo.App. In action for injuries to 
customer sustained when she slipped 
on a place on the floor on which a 
small quantity of water had been 
spilled by a store employee and which 
another store employee had attempted 
to wipe up with a burlap or gunny 
sack, exclusion from evidence of a 
gunny sack similar to the one used 
by the employee was not error, where 
sack had been described to jury, since 
question was not the kind of material 
used to wipe up the water, but the care 
used in wiping it up.—Perringer vy. 

Lynn Food Co., 148 S.W.2d 601. 
§ 869 


Mich. In action for injuries to one 
picking cherries, purchased by him 
from defendant, when ladder supplied 
by defendant’s overseer tipped over, 
admission in evidence of ladder, con- 
structed from measurements taken of 
ladder found in defendant’s orchard 
several months after accident by plain- 
tiff and his attorney, as model of lad- 
der which fell, held not error, though 
model was not exact facsimile of fall- 
ing ladder, which plaintiff testified was 
identical with that found. in orchard, 


— Finch vy. W. R. Roach Co., 295 N. 
W. 324, 295 Mich. 589. 
A photograph or model introduced 


in evidence is used only as nonverbal 
mode of expressing witness’ testimony 
and as testimonial aid in helping jury 


to understand evidence more clearly 
than they could from witness’ words, 
—Pinch v. W. R. Roach Co., 295 N. 


W. 824, 295 Mich. 589. 


Proposed testimonial aid,,as which 
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photograph or model is introduced in 
evidence, must be sponsored by witness 
using it to relate his personal knowl- 
edge or scientific skill and understand- 
ing.—Finch v. . R. Roach Co., 295 
N.W. 324, 295 Mich. 589; 
§ 872 

C.C.A.Ill. In action by former brake- 
man and conductor for injuries sus- 
tained while in service of company, 
whisky bottles received in evidence 
were properly identified by witnesses. 
pea ag vate vy. Alton R. Co., 117 F.2d 


C.C.A.N.Y. Where plaintiff positively 
identified rope as the one that caused 
plaintiff’s injuries, such identification 
was “prima facie” sufficient and court 
properly admitted the rope in evidence, 
pcan) to jury the ultimate fact of its 
identification. Burris v. American Chi- 
cle Co., 120 F.2d 218, affirming 33 F. 
Supp. 104. 

Cal.App. In action against owner of 
carnival shows and one operating 
shooting gallery in connection with 
such shows for injuries to show patron, 
struck in eye by deflected fragment of 
bullet fired by shooting gallery patron, 
perforated and damaged beaver-board, 
intended to prevent particles of shat- 
tered bullets from flying about gallery, 
was admissible in evidence, in view of 
officer’s testimony that he procured 
board from gallery almost immediately 
after accident and court’s observation 
of its damaged condition, though there 
was no direct testimony that it was in 
same condition when delivered to wit- 
ness as at time of accident.—Basye v. 
Crete Golden State Shows, 111 P.2d 


Mich. The trial court determines, 
within discretionary limits, preliminary 
question whether model, introduced in 
evidence as testimonial aid, is fair 
representation of ultimate fact.—IFinch 
v. W. R. Roach Co., 295 N.W. 324, 295 
Mich. 589. 

When correctness of illustrative rep- 
resentation of ultimate fact by model 
introduced in evidence is disputed, and 
there is room for finding in favor of 
party offering it, trial court may admit 
it, and submit such question to jury 
for ultimate determination.—Finch vy. 
W. R. Roach Co., 295 N.W. 324, 295 
Mich. 589. 


Mo.App, A large discretion is left 
to the trial court in the admission of 
demonstrative evidence.—Perringer vy. 
Lynn Food Co., 148 S.W.2d 601. 


N.Y¥.App.Div. In action for death of 
window cleaner, stone fragments were 
improperly admitted, in absence of 
PROS indicating time when they had 

ecome detached from window ledge. 
Labor Law, § 202.—Andross vy. Trus- 
tees of Columbia University in City of 
New York, 23 N.Y.S.2d 285. 

Or. Where lessee stored water in an 
elevated tank on premises under les- 
see’s exclusive control and the tank 
burst and injured plaintiff who resided 
in a house on adjoining premises and 
witness testified that a threaded piece 
of steel with a nut attached looked 
very much like the end of one of the 
hoops of the tank and the steel was 
of the same size as the end of hoop 
and had been covered with aluminum 
paint in the same manner as the hoop, 
the steel was sufficiently identified to 
be admissible in evidence for purpose 
of showing that the break in it had ex- 
isted for some time Brite to the burst- 
ing of the tank and the fact that it 
had not been discovered in dining room 
of plaintiff's home until two days after 
the accident went to its probative force 
and not to its admissibility.—Suko v. 
Northwestern Ice & Cold Storage Co., 
113 P.2d 209. 


§ 880 

Pa.Super. In will contest involving 
question whether names of legatees 
were inserted before execution of will, 
expert handwriting testimony on such 
issue was properly admitted.—Camp- 
bell v. Campbell, 21 A.2d 476, 

Pa.Orph. he controller of a bank 
who has for many years almost daily 
been called upon to identify and pass 
upon the authenticity of signatures, isa 
competent expert to examine the signa- 


tures on exhibit and to compare them 
with the proven signature of the de- 
cedent.—_In re Reed’s Estate, 23 Erie 
246, 


§ 895 

La. Proof of handwriting by com- 
parison ig in most cases very unsafe. 
even when there are several documents 
for comparison. Code Prac. art. 325; 
Civ.Code, art. 2245.—D’ Angelo v. 
Nicolosi, 2 So.2d 216, 197 La. 797. 

Pa. After direct, evidence has been 
given on subject of handwriting, expert 
testimony attacking validity of docu- 
ment cannot be received as independ- 
ent testimony, but only as corrobora- 
tive of other direct or positive evidence. 
—In re Porter’s Estate, 19 A.2d 731, . 
341 Pa. 476. : 

. In administratrix’ suit in equity 
to recover securities registered in name 
of decedent and held by trust _com- 
pany as trustee of assets delivered to it 
by another company, wherein defend- 
ants contended that the securities had 
been pledged by decedent to secure 
notes representing decedent’s indebted- 
ness to the other company, testimony 
of administratrix’ handwriting experts 
would not of itself warrant _a finding of 
forgery.—De Silver v. Pennsylvania 
Trust Co. of Pittsburgh, 20 A.2d 761, 
342 Pa. 320. 


899 
Mo. In action for personal injuries, 
matters respecting the exhibition of 
plaintiff’s injuries to jury rests some- 
what within trial court’s discretion.— 
Smith vy. Thompson, 142 S.W.2d 70. 


§ 901 } 
C.C.A.U1. In a condemnation pro- 
ceeding, a map prepared by a govern- 
ment witness from information fur- 
nished by field men was properly re- 
ceived as a “government record’? where 


it was shown that map was compiled 


from records of the United States’ en- 
gineer and that men who furnished in- 
formation were working under witness’ 
supervision and control in an _ office 
which was a department of the gov- 
ernment.—U. 8S. v. Meyer, 113 F.2d 387. 

C.C.A.U1l. In action by the United 
States for use of subcontractor to re- 
cover on its contract with contractor 
which had a contract with the govern- 
ment, a certificate of engineers corps 
eaptain certifying that contract had 
been complied with in accordance with 
its terms and that services had been 
accepted by him as satisfactory on be- 
half of the United States was admis- 
sible on question of subcontractor’s 
substantial performance, where certifi- 
eate was identified by principal engi- 
neer of United States Engineers’ Office 
in Chicago and was attached to and 
made part of a voucher and a part of 
the files of the War Department.—U. 
8., for Use of Wadeford Blectrie Co. y. 
EH. J. Biggs Const. Co., 116 F.2d 768. 

Cal. The official report of mineral 
resources of the public domain of the 
West published under the direct au- 
thority of Congress as an official re- 
port to the Secretary of the Treasury 
was an “official document’ the con- 
tents of which were admissible to show 
the location and working of mines in 
pursuance to miners’ rules and regu- 
lations then in existence. Code Civ. 
Proc. §§ 1870, 1920, 1924—Ames. v. 
Empire Star Mines Co., 110 P.2d 13, 
prior opinion 93 P.2d 635. 

N.C, The contents of a public record 
may be proven in any court by the 
original record itself.—Cox v. Wright, 
11. S8.H.2d 158, 218 N.C. 342. 

_Pa.Orph. Church records of a mar- 
riage in Ireland and certificates and af- 
fidavits in support thereof, are admissi- 
ble to show relationship, in proof of a 
claim to participate in the distribution 
of the estate of a decedent who had 
been born in Ireland where the place 
of origin, the town or place in Ireland 
from which the decedent came and the 
place where the kinship was created be- 
tween the decedent and claimants’ an- 
cestor are conceded.—In re McLaugh- 
lin’s Estate, 29 Del. 478. 

Tex.Civ.App. In suit for taxes and 
for foreclosure of tax lien, where depu- 
ty tax collector testified that he held 
in his hands delinquent tax records 
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which contained all taxes due but that 
it was not the original record in the 
tax office or the original assessment 
made against the taxpayer, permitting 
deputy tax collector to read and tes- 
tify from the record the taxes as- 
sessed and delinquent against each 
tract involved and for each of the 
years involved, over objection that the 
delinquent tax record was not authen- 
ticated, was not error. Vernon’s Ann. 
Civ.St. art. 7326.—Rees v. State, 149 
S.W.2d 184, error dismissed, judgment 
correct, 

Wash. A record of a primary fact 
made by a public official in the per- 
formance of official duty is, or may 
be made by legislation, competent pri- 
ma _ facie evidence as to existence of 
such facts, but records of investiga- 
tions and inquiries conducted either 
voluntarily or pursuant to require- 
ment of law by public officers con- 
cerning causes and effects, and in- 
volving exercise of judgment and dis- 
cretion, expressions of opinion, and 
the making of conclusions are not 
admissible in evidence as ‘‘public rec- 
ords’’.—Steel v. Johnson, 115 P.2d 145. 

A report, relating to a subject mat- 
ter which cannot be called state acts 
or public facts because not made under 
authority of law for benefit of all per- 
sons, is not admissible as a “public 
apcunrey Steel v. Johnson, 115 P.2d 

In order to be admissible, a report 
or document prepared by a public of- 
ficial must contain facts and not con- 
clusions involving exercise of judgment 
or discretion or expression of opin- 
ion, and subject matter must relate to 
facts which are of a public nature and 
report or document must be retained 
for benefit of public, and there must 
be express statutory authority for com- 
pilation thereof.—Steel v. Johnson, 115 
P.2d 145 


Wash. Public documents or official 
written statements are admissible, even 
though party who made. statements 
therein contained is not produced in 


court, on theory that officer will do 
ee duty.—Steel v. Johnson, 115 P.2d 
; § 904 
Ala. In action on life policies issued 


by New York insurance company, where 
law of New York was properly pleaded, 
such law could be proven by the stat- 
utes quoted in the plea, bv decisions of 
New York courts, and by testimony of 
competent witnesses. Code 1923, § 
7710.—Equitable Life Assur. Soe. of U. 


S. v. Brandt, 198 So. 595, 
: § 905 
Mo.App. In action against railroad 


and operator of ‘motor train for death 
of trailer-truck occupant in collision, 
speed ordinance, duly certified by city 
clerk, under seal, as being a true copy 
of ordinance of record and on file in 
his office, was properly admitted. Mo. 
St.Ann. § 1663, p. 3970.—Brown v. Al- 
COn ek. CO.,0 LoL US Maed 12 Us 


§ 906 

Ala, -In action on life policies issued 
by New York insurance company, where 
law of New York was properly pleaded, 
such law could be proven by the stat- 
utes quoted in the plea, by decisions of 
New York courts, and by testimony of 
competent witnesses. Code 1923, § 
7710.—Equitable Life Assur. Soe. of U. 
S. v. Brandt, 198 So. 595. 

N.J. Pleadings in a law action are 
subject to inspection of jury at discre- 
tion of trial judge but are not evi- 
dence.—Scott-Newcomb, Ine. vy. Marron, 
17 A.2d 611, 125: N.J.L. 628. 


§ 907 

Ga. An order of the ordinary stat- 
ing facts showing adoption of stock 
law at county-wide election was ad- 
missible in evidence as a proclamation 
of the result, even if ordinary exceeded 
his authority by declaring that the law 
would go into effect on a stated date. 
Code 1933, §§ 62-501, 62-502._Kimsey 
v. Mickel, 12 S.E.2d 567, 191 Ga. 158. 

N.C. Records of proceeding which 
authorized sale of intestate’s interest in 
Jand because of insufficiency of in- 
testate’s personal estate to pay debts, 
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EVIDENCE 


which showed on their face that they 
were court records, were prima facie 
genuine and were admissible in parti- 
tion action by intestate’s creditor who 
had purchased intestate’s interest in the 
land.—Cox v. Wright, 11 S.E.2d 158, 
218 N.C. 342. 
§ 910 


Ill, In suit to remove as a cloud on 
title an oil and gas lease executed by 
one of two mortgage underwriters who 
after having sold mortgage notes ob- 
tained title to the land under foreclo- 
sure decree, the term report of the 
master which included receipts from 
noteholders for their distributive shares 
of purchase money from foreclosure 
sale was properly admitted as a part 
of foreclosure proceeding upon which 
lessee based its title—Warford v. Mc- 
Queen, 31 N.H.2d ee $75 Winx 872. 

1 

Ala. In mandamus proceeding to 
compel jury commission to place names 
of qualified persons on jury roll, the 
court properly excluded offer of proof 
to be made by individual members of 
commission that there were 4,000 quali- 
fied white male residents of county 
legally qualified and not exempt al- 
though only about 1,000 names were 
placed on jury roll and in jury box, 
and, by inspection of jury roll and jury 
box without an order of court authoriz- 
ing their use as evidence. Gen.Acts 
1939, p. 90, § 18.—Wilson v. Brown, 1 
So.2d 914. i 

The jury roll and jury box are not 
“public records” subject to inspection 
by members of the public, but are mat- 
ters which the statutes and rules of 
public policy require to be kept secret 
for the use of the jury commission and 
its clerk and cannot be produced in evi- 
dence except on the order of the court. 
Gen.Acts 1939, p. 90, § 18.—Wilson Vv. 
Brown, 1 So.2d 914. , 

Cal. Recitals in ancient deeds and 
statements. in official documents kept 
as part of the regular function of the 
office by some department of the gov- 
ernment or authorized by the legisla- 
ture are admissible in evidence under 
an exception to the hearsay rule. .Code 
Civ.Proc. §§ 1920, 1924.—Ames v. Em- 
pire Star Mines Co., 110 P.2d 13, prior 
opinion 93 P.2d 635. 

Cal.App. The fact that a bank ex- 
aminers’ report of condition of bank 
included certain conclusions of the ex- 
aminers did not make the document 
inadmissible.—Richardson v. Michel, 
T13°P 2a 016, : 

A bank examiners’ report of condi- 
tion of bank was not inadmissible be- 
cause only one of two examiners was 
called as a witness and the other there- 
by became unavailable for cross-exam- 
ination.—Richardson v. Michel, 113 P. 
2d 916. f 

N.Y.Sup. In representative action to 
compel bank directors to account to 
bank for losses allegedly resulting from 
their negligence, reports and letters of 
bank examiners and other persons as 
to value to be aseribed to various 
bank assets were not evidence in them- 
selves as to the amounts which should 
have been carried as reserves on bank’s 
books or as showing extravagance in 
management, but were mere expres- 
sions of opinions and without probative 
force, except as they might constitute 
notice to directors and so bear upon 
question of negligence.—Kahle v. Mount 
Vernon Trust Co., 22 N.Y.8.2d 454. 

In representative action to compel 
bank directors to account to bank for 
losses allegedly resulting from their 
negligence, reports of bank examiners 
and their findings, which were mere 
expressions of opinion unsupported by 
any evidence, could not be accepted 
as proof of the facts stated—Kahle v. 
Mount Vernon Trust Co., 22 N.Y.S.2d 
454, 

Wash. In action for death of three- 
year-old. boy, admission of mimeo- 
graphed sheet of paper containing fig- 
ures showing a budget’ for minimum 
requirements for care of children, as 
compiled by State Department of So- 
cial Security, was error as being ‘‘hear- 
say”, notwithstanding that paper was 


§ 922 


prepared pursuant to statutory direc- 
tion, where content of paper was re- 
sult of exercise of judgment founded 
on personal computations and opinions 
made by officials or employees of de- 
partment, and subject matter did not 
relate to facts of public interest, and 
report was not retained for public 
benefit, but was designed merely for 
use _of department. Rem.Rev.Stat. §§ 
1257, 7591,  10007—114a.—Steel v. 
Johnson, 115 P.2d 145. 


§ 915 

C.C.A.Kan. In action on war risk 
policy, involving issue of whether in- 
sured became permanently and totally 
disabled before policy lapsed for non- 
payment of premium, admission of rec- 
ords of War Department pertaining to 
insured’s health on his discharge and 
general plan or routine followed in 
making examinations of veterans at the 
time of their discharge was not er- 
Pape iad unr sae On v. U. S., 119 F.2d 
Cal. Patent records containing ab- 
stracts of title to mining claims, recit- 
als concerning location of claims in 
ancient deeds, verified statements con- 
cerning location and possession of 
mines, copy of articles of incorpora- 
tion of early mining corporation, cer- 
tified copy of minutes of meetings of 
miners, descriptions of claims by metes 
and bounds, registrar’s final certificate 
of entry of patent, and field notes of 
survey and report of United States 
deputy mineral surveyor were ‘records 
kept in the usual course of business” 
by the General Land Office and were 
admissible as “official documents” to 
prove proper loeation and existence of 
mining claims. Code Civ.Proc. §§ 1920, 
1924.—Ames v. Empire Star Mines Co., 
110 P.2d 13, prior opinion 93 P.2d 635. 


§ 922 

C.C.A.Pa. In action for seaman’s in- 
juries in 1937, allegedly causing em- 
physema and other chest involvements, 
wherein employers asserted that sea- 
man’s emphysema was congenital, a 
portion of seaman’s army discharged jn 
1919 which certified that seaman was 
apparently in good health was properly 
admitted in rebuttal since the discharge 
was a record made in performance of 
an officer’s duty, and it is immaterial 
whether duty is imposed by statute or 
arises under well-established official 
Jones Act, 46 U. 
§ 688.—Armit v. Loveland, 115 


In action against a Pennsyl- 
vania county on contract to purchase 
voting machines, custodians’ certificates 
certifying that they had prepared ma- 
chines in their respective districts for 
use and had tested and checked all 
items, that machines were properly ar- 
ranged for use in November election 
of 1931, and that representatives of 
political parties were present and wit- 
nessed testing and preparation of ma- 
chines were admissible for purpose of 
showing that machines were tested and 
examined as required by law.—Manley 
THE a eee Pee County, 32 F.Supp. 

Fla. The statute providing that cer- 
tificates of death are admissible as 
prima facie evidence of facts therein 
stated, is in derogation of the common 
law, and should be strictly construed. 
Comp.Gen.Laws 1927, § 3291.—Mutual 
Life Ins. Co. of New York y. Bell, 3 
$o0.2d 487, 

Fla, A_ death certificate stating 
cause of death as suicide, without using 
word “probably”? as required by stat- 
ute, was inadmissible in action on 
double indemnity clause of life policy 
wherein insurer claimed that insured’s 
death was suicidal. Comp.Gen.Laws 
1927, §§ 3277, 3291.—Mutual Life Ins. 
Co. of New York v. Bell, 3-So0.2d 487. 

Mass. Where there was no eyewit- 
ness to tenant’s alleged accident, exelu- 
sion, in action for tenant’s death and 
conscious suffering, of all words except 
“Fractured Skull’ in certificate of 
death reading, under the heading 
“Disease or Cause of Death’, the 
words “Fractured Skull Fall down- 


rs in Boston on Sept. 23, 1935 Acci- 
G.L. (Ter. 
Sumner, 


 stai 
dent T. Leary.”, was error, 
d.) e. 46, § 19.—wWalcott v. 
2 N.H.2d 685, 308 Mass. 413. : 
_ Pa.Super. The statutes authorizing a 
- notary’s certificate to be read and re- 
- eeived in evidence of the facts therein 
certified contemplate and intend that 
what the notary certifies to shall have 
been done by him. 28 P.S. §§ 221, 222. 
—Bell y. Anderson, 17 A.2d 647, 143 
Pa.Super. 56. 


P § 925 

. .C.A.N.Y. In action by seaman em- 
- ployed on defendant’s vessel for inju- 
ries received in a fall, United States 
- Marine Hospital records covering hos- 
- pitalization received by seaman prior 
to and after injury were sufficiently 
dentified to be admissible, so far as 
Jevant, although records were not au- 
thenticated by certification and_ seal, 
where plaintiff’s objections to admis- 
sion of records and District Court’s rul- 
ing excluding records showed that there 
was no question that records came from 
hospitals, and some of the records were 
ntified by testimony of a_ hospital 
erne as having been made by a 
jane staff physician. 28 U.S.C.A. §§ 


- Tex.Ciy.App. An order of county 
commissioners fixing and levying. tax 
e, certificate of board of equalization 
proving tax roll, certificate of tax 
sessor-collector, though not signed by 
Ssessor-collector, sworn inventory of 


‘operty rendered by taxpayer for as- 
essment and proof that taxes assessed 
ainst taxpayer were due and unpaid, 
ufficiently authenticated county tax 
roll so as to render it admissible, and 
such tax roll made out a prima facie 
case of valid assessment and tax_lia- 


lity. WVernon’s Ann.Civ.St. art. 7222. 
y v. City of Terrell, 143 S.W.2d 


error dismissed, judgment correct. 
suit by city of Terrell against di- 
ors and stockholders of dissolved 
corporation for 1936 taxes, the 1936 
city tax roll, though not certified to by 
assessor-collector, was sufliciently au- 
enticated by testimony of city secre- 

and assessor upon the witness 
tand as to be admissible and a prima 
acie case of valid assessment and tax 
ability was shown. Vernon’s Ann.Ciy. 
art. 7222; Loc. and Spec.Acts 1911, 
, arts. 30, 16.—Joy v. City of Ter- 
143 S.W.2d 704, error dismissed, 
ment correct. 


§ 935 
The federal statute making ad- 
sible in evidence authenticated 


all rules against admitting hearsay 
ence or to make admissible opin- 
aa formed by executive officers from 
their hearing of testimony in an ex 
parte proceeding in which the person 
ndemned was not afforded an oppor- 
nity to be present in person or rep- 


resented by counsel. 28 U.S.C.A. § 
(661; 46 U.S.C.A. § 239(d).—Fegan v. 
Lykes Bros. Co; 199 So.) 635% 


196 La. 541, remanding cause 195 So. 
- 392, mandate conformed to 199 So. 680. 
In seaman’s action under the Jones 
Act. for injuries and for maintenance 
and cure under maritime employment 
contract, findings or recommendations 
of the “C” Marine Board of Investiga- 
tion or approval thereof by the director 
yr assistant director of the Bureau of 
arine Peerion and Navigation were 
ot admissible under federal statute to 
ow by whose fault accident hap- 
med, where findings were based en- 
‘ely on testimony taken in an ex 
arte proceeding in seaman’s absence. 
28 U.S.C.A. God ee 46" U.S. Crea, '§) 1239 
Jones Act, 46 U.S.C.A. § 688.— 
gan vy. Lykes Bros. S. S. Co., 199 So. 
196 La. 541, remanding cause 195 
2, mandate conformed to 199 So. 


y. In action for disability benefits 

nder life insurance policy providing 
for payment of such benefits if insured’s 
disability occurred before policy anni- 
_versary on which his age at nearest 
birthday was 60, properly authenticated 


“pho 


tostat c of qu ynnaire 
insured under Selective Draft 
showing date of his birth, was 
sible in evidence. 
U.S.C.A. § 661; Selective Draft Act of 
1917, 50 U.S.C.A. § 226 note—Katz v. 
New York Life Ins. Co., 19 A.2d 830, 
126 N.J.L. 370, affirming 15 A.2d 898, 
125 N.J.L. 358. 

In action for disability benefits under 
life insurance policy, providing for pay- 
ment of such benefits if insured’s dis- 
ability occurred before policy anniversa- 
ry on which his age at nearest birth- 
day was 60, Gertified copies of plaintiff's 
children’s birth certificates, stating 
plaintiff's age, as required by statute, 
were admissible in evidence on question 
of his age on policy anniversary in- 
volved. N.J.S.A. 2:98-14, 26 :8-29, 26 :8- 
30.—Katz v. New York Life Ins. Co., 
19 A.2d 830, 126 N.J.L. 370, affirming 
15 A.2d 898, 125 N.J.L. 358. 

N.Y. Authentication is as necessary 
for a document used upon a motion as 
for one offered as evidence upon a trial. 
Civil Practice Act, 395.—Martens Vv. 
Martens, 31 N.H.2d 489, 284 N.Y. 363, 
reversing 20 N.Y.S.2d 206, 260 App. 
Div. 30. 3 [ 

Tex.Civ.App. In action on life pol- 
icy containing provision limiting re- 
covery to recovery of premiums in case 
insured committed suicide within two 
years, admitting certified copy of the 
records of the State Registrar of Vital 
Statistics which consisted in part of 
the statements of the coroner to the 
effect that the death was suicide to 
show fact of suicide was error, since 
statute relating to admissibility of cer- 
tified copies of such records provides 
only for reporting such as a probabil- 
ity and not as_a fact: Vernon’s Ann. 
Civ.St. art. 4477, rule 54a,—Langlitz 
y. American Nat. Ins. Co., 146 S.W.2d 
484, error dismissed, judgment correct. 

§ 937 

Fla, A certified copy of- executive 
order signed by governor and attested 
by secretary of state under seal of the 
state raises a presumption that such 
executive order was issued from sec- 
retary of state’s office as is usually the 
case with executive orders of the gov- 
ernor, and if such were done Supreme 
Court might take judicial notice of 
an executive order so issued and _ at- 
tested.—Johns v. State, 197 So. 791. 

Ga. In action to enjoin enforcement 
of dispossessory warrant against plain- 
tiff who had purchased land prior to 
time defendant obtained deed to same 
land from same grantor, copy of plain- 
tiff’s tax return of property for taxa- 
tion duly certified by tax collector as 
the same appeared of record in his 
office was admissible—Bowman  v. 
Givens. 9 S.H.2d 833, 190 Ga. 522. 

N.J.Dept.Labor. In workmen’s com- 
pensation proceeding, a certified copy 
of death certificate which stated that 
principal cause of death was peritonitis 
following rupture of urinary bladder, 
and that death was due to an accident 
while at work in industry, was com- 
petent prima facie evidence of facts 
therein stated. N.J.S.A. 2:98-14, 26 :6- 
8.—Van Bodegon v. Standard Coated 
Products Corporation, 14 A.2d 760, 18 
N.J.Mise. 486. 


§ 981 

C.C,A.Alaska. Where certified copies 
of public records are offered in evi- 
dence, it should appear that the officer 
by whom they are purported to be 
certified had the right to the custody 
of the records and was the person who 
had authority to furnish authenticat- 
a a CS v. Myntti, 116 F.2d 


§ 983 

Tex.Com.App. Photostatie copies of 
instruments on file in office of the title 
division of the State Highway Commis- 
sion of the state of Oklahoma which 
were authenticated only by certificate, 
without seal were inadmissible-—Hm- 
pire Gas & Fuel Co. v. Muegge, 143 8. 
W.2d 763, reversing 116 S.W.2d 758. 


N.J.Sup. In action for disability 
benefits under life insurance policy pro- 
viding for payment of such benefits 
if insured’s disability occurred before 


N.J.8.A. 2:98-19; 23 


birth 
enticated photo 

naire, filed by ins ! Ss 

Draft Act and showing date of. 
birth, was admissible in evidence. N 
S.A. 2:98-19; 28 U.S.C.A. § 661; Selec- 
tive Draft Act of 1917, 50 U.S.C.A. § 
226 note.—Katz vy. New York Life Ins. 
Co., 15 A.2d 898, 125 N.J.L. 358. 

In action for disability benefits under 
life insurance policy, providing for pay- 
ment of such benefits if insured’s disa- 
bility occurred: before policy anniversa- 
ry on which his age at nearest birth- 
day was 60, certified copies of plain- 
tiff’s children’s birth certificates, stat- 
ing plaintiff’s age, as required by stat- 
ute, were admissible in evidence on 
question of his age on policy anniversa- 
ry involved. N.J.S.A. 2:98-14, 26 :8-29, 
26:8-30.—Katz v. New York Life Ins. 
Co., 15 A.2d 898, 125 N.J.L. 358. 

§ 997 

C.C.A.Mo. In actions to recover ac- 
cidental death benefits under insurance 
policies, certified copy of certificate of 
death which was filed by insured’s at- 
tending physician as required by law 
of Kansas where insured’s death oc- 
curred was admissible only as a ‘‘pub- 
lie record’ which under Kansas law 
was ‘prima facie evidence” of the facts 
which it recited. Gen.St.Kan.1935, 65- 
pers Poke v. Mutual Ben. Health & 
Accident Ass’n, 120 F.2d 296. 

ex.Civ.App. The federal statute re- 
lating to proof of records in offices not 
pertaining to courts had no application 
to proof tor venue purposes that a de- 
fendant corporation was incorporated’ 
under the laws of the state of Okla- 
homa. 28 U.S.C.A, 688.—Producers 
Pipe & Supply Co. v. Hammonds, 143 
S.W.2d 412. 

Tex.Civ.App. A certification of copy 
of marriage license issued in another 
state and return of justice of the peace 
by judge and ex officio clerk of probate 
court under court seal, with judge’s sig- 


nature verified by clerk’s certificate and — 


judge’s certificate verifying clerk’s stat- 
us and signature, substantially com- 
plied with federal statute, so that such 
copy was admissible in evidence as 
against objection that it was not prop- 
erly authenticated. 28 U.S.C.A. § 688. 
—Skinner vy. Vaughan, 150 S.W.2d 260. 
Error dismissed, judgment correct. 

Tex.Civ.App. In trespass to try title 
against mortgagor under trust deed, 
admission of certificate by Recorder 
of Deeds of Cook county, Illinois, that 
there was instrument on file in his 
office, photographic copy of which was 
attached to certificate, which photo- 
graph disclosed resignation by receiver 
of trust company as trustee under 
such trust indenture and that receiver 
was joined in such resignation by 
trust company acting through its prop- 
er officers, was reversible error, in ab- 
sence of Texas statute making such 
certificate evidence, where there was 
no attempt to qualify such certificate 
as evidence in Texas under federal 
statute respecting proofs of records in 
offices not pertaining to courts. 28 U. 
8.C.A. § 688.—Gordon v. Mortgage Re- 
alty Co., 153 S.W.2d 707. 

1022 

D.C.Pa. Polish birth records certified 
by Polish officials and vice consul of 
the United States at Warsaw, Poland, 
in conformity with Federal Rules of 
Civil Procedure and statute were prop- 
erly admitted in evidence over objec- 
tion that there was. no record of the 
law under which the records were kept 
or that the person making them was the 
custodian of the records at the time 
the entry was made or that he was re- 
quired by law to keep such records. 
Federal Rules of Civil Procedure, rule 


44, 28 U.S.C.A. following section 728c; — 


28 U.S.C.A. § 695e—New York Life 
Ins. Co. v. Aronson,i 38 F.Supp. 687. 
N.Y. On motion for dismissal of 
plaintiff’s divorce complaint on ground 
that there was an existing final judg- 
ment of a German court dissolving the 
marriage, a copy of translation of the 
German judgment which was not au- 
thenticated as required by statute could 
not be considered. Rules of Civil 


ns V, 
3 (34 NeY. -S6o um 
Y S.24' 206, 260 App‘Div. 
230) ‘ 


In divorce action, defendant’s motion 
__ for dismissal of plaintiff's complaint on 
ground that there was existing final 
judgment of a German court dissolving 
the marriage was properly denied by 
the. Special Term, where copy of trans- 
lation of the German judgment was 
not authenticated and the papers did 
not disclose the jurisdiction of the 
German court or the laws of the Ger- 

_ man Empire relating to dissolution of 
marriage. Rules of Civil Practice, rule 
107, subd. 5; Civil Practice Act, § 395. 
—Martens vy. Martens, 31 N.H.2d 489, 


? 


Ne 


284 N.Y. 363. reversing 20 N.Y.S.2d 
_- 206, 260 App.Div. 30. 
eae § 1027 
La.App. In petitory action to re- 


cover an undivided one-fifth interest in 
Jand, exclusion of deed purporting to be 
signed and acknowledged by plaintiff 
before a notary public in the State of 
Texas on ground that there were no 
witnesses to plaintiff's signature was 
error Since the deed was admissible un- 
der statute. Act No. 256 of 1918.— 
Reeves v. Southern Kraft Corporation, 
1 So.2d 824. 

Mo.App. In action on life policy 
containing sound health clause, hospi- 
tal records of person alleged to be the 
insured were admissible notwithstand- 
ing that the records were unsworn 
statements and constituted hearsay evi- 
dence, but records were subject to im- 
— peachment.—Wright -v. John Hancock 
_ Mut. Life Ins.'Co. of Boston, Mass., 
4 153 S.W.2d 747. 
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; Neb. Where application for addi- 
J tional fraternal benefit insurance con- 
i tained waiver asking physicians or sur- 
é geons to furnish to insurer upon re- 
3 quest all information concerning diag- 
nosis, treatment and prognosis of any 
F. condition for which they prescribed for 


insured, and proof of death signed by 
beneficiary authorized any physician, 
hospital or association to give informa- 
tion in connection with illness or treat- 
ment of insured, and beneficiary exe- 
cuted special waiver and authorization 
to particular hospital, hospital records 
were admissible when offer thereof was 
limited to evidence that was already in 
4 the record. Comp.St.1929, § 20-1206.— 
Willis v. Order of Railroad Telegra- 
phers, 296 N.W. 443. 


N.Y.App.Div. In action under acci- 
dental death rider on a life policy to 
: recover double indemnity, it was preju- 
: dicial error to permit insurer to show 
E on cross-examination of plaintiff’s wit- 
: ness that hospital records contained a 
notation that the assured had taken 10 
bichloride of mercury tablets, since 
; such notations are not admissible un- 
der the section of the Civil Practice Act 
dealing with admissibility of certain 
; written records made in regular course 
L of business. Civil Practice Act, § 374-a. 
—Cottrell v. Prudential Ins. Co. of 
America, 23 N.Y.8.2d 335. 


Pa. The Uniform Business Records 
as Evidence Act does not make relevant 
that which is not relevant, nor make 
all business and professional records 

a competent evidence regardless of by 
; whom, in what manner, and for what 
purpose they were compiled, or offered. 
28 P.S. §§ 91a, 91b.—Freedman vy. Mu- 
tual’ Life Ins. Co. of New York, 21 A. 
2d 81, 342 Pa. 404. 

That physicians who had made rec- 
ords of visits of insured, history and 
treatment were available to testify did 
not. eliminate basis for admission of 
written records. 28 P.S. §§ 91a, 91b. 
—Freedman v. Mutual Life Ins. Co. of 
New York, 21 A.2d 81, 342 Pa. 404. 

Pa. In action on life policy defend- 
ed on ground of fraudulent repre- 
sentations in application, hospital rec- 
ords are competent as documentary 
evidence for purpose of showing fact 
of hospitalization, treatment prescribed 
and statement of symptoms given by 
insured upon examination, where rec- 
ords are made contemporaneously with 
acts they purport to relate, no motive 
to falsify records is suggested by their 


ee 


1) on 
eat 


wn.—Freedman vy. 


404. 

In action on life policy defended on 
ground of fraudulent representations 
in application, records of physicians, 
as well as cardiogram prepared by one 
physician, and record of prescriptions 
prepared by pharmacist, were compe- 
tent as documentary evidence for pur- 
pose of establishing medical facts, 
where records were made contempora- 
neously with acts they purported® to 
relate, no motive to falsify records was 
suggested by their background, and 
knowledge of persons responsible for 
the statements was shown. 28 P.S.-§§ 
91a, 91b.—Freedman v: Mutual Life 
Ins. Co. of New York, 21 A.2d 81, 342 
Pa. 404. 

Pa.Super. In action on life insurance 
policy providing that it should be void- 
able if insured was patient in any in- 
stitution for treatment of disease within 
two years before date of policy, rec- 
ords of hospital were competent evi- 
dence of treatments received by insured 
therein within such period.—Baum y. 
Metropolitan Life Ins. Co, 19 <A.2d 
486, 144 Pa.Super. 37. 


Tenn.App. In action on industrial 
life policy, providing that if true age 
of insured was greater than oldest age 
accepted by insurer, then payment of 
reserve would absolve insurer of fur- 
ther obligation, rate book of insurer 
would have been admissible if properly 
proved for the purpose of showing that 
there was no rate on a person over 50 
years of age—North Carolina Mut. 
Life Ins. Co. v. Banks, 148 S.W.2d 54. 

Wis. The minute book of a corpo- 
ration is, when properly authenticated, 
evidence on behalf of corporation of the 
transactions shown by the minutes to 
have taken place at the meeting at 
which such transactions were recorded. 
—Lisbon Town Fire Ins. Co. v. Tracy, 
296 N.W. 126, 236 Wis. 651. 


§ 1033: - 

C.C.A.N.Y. The objective of statute 
providing for admissibility as evidence 
in any court of the United States of a 
memorandum or record of any act, 
transaction, occurrence, or event made 
in regular course of business was to do 
away with technical rulings which ex- 
cluded records ordinarily used in busi- 
ness transactions when not formally 
identified by the makers. 28 U.S.C.A. 

695.—Ulm v. Moore-McCormack Lines, 
115 F.2d 492. 

Ala. In physician’s action against 
administrator of estate of deceased 
debtor for services rendered, physi- 
cian’s account books of original en- 
tries, correctness of which as therein 
shown was sworn to by _ physician, 
were admissible notwithstanding ad- 
ministrator had denied on oath truth 
of such entries, since later statute 
providing generally for introduction 
in evidence of books of account prop- 
erly identified superseded the earlier 
statute applying only to physicians’ 
books of account and giving a prefer- 
ential status in respect of proof of 
such original entries unless. denied 
under oath by defendant. Code 19238, 
ines 7701.—Jones v. Belue, 200 So. 

Cal.App. Before evidence of entries 
made in regular course of business may 
be admitted, it must be proved that 
such books are books of account kept 
in regular course of business, that busi- 
ness is of a character in which it is 
proper or. customary to -keep such 
books, that entries in such books are 
either original entries, or the first per- 
manent entries of transactions, and that 
person making such entries had per- 
sonal knowledge of transactions, or ob- 
tained such knowledge from a report 
regularly made to him by some other 
person employed in the business whose 
duty it was to make the report in regu- 
lar course of business.—Burke v. John 
E. Marshall, Ine,, 108 P.2d 7388. 

In action for injuries to stevedore 
whose work had been obtained through 
association which was in nature of a 
hiring hall, testimony of association’s 


Co. of New York, 21 A2d 81, 342 Pa. 


1 exception to “hearsay” 1 
which permits proof of book 
made in regular course of busin 
where there was no evidence that 
proper or customary for associat to 
keep pay roll records of persons such — 
as stevedore who were not employed by 
association, tai 


or that books containe 


auditor who had no personal knowledg 
of transactions represented there oy 
Burke v. John E, Marshall, Inc., 108 
2d 738. hie 
Colo. Under statute authorizing 
ty interested in action on book 
count to testify as to his account 
and the items therein contained, in ac 
tion on account for goods sold and de- 
livered, plaintiff’s bookkeeper was 
competent witness. ’35 C.S.A. ¢. 
3.—Rocky Mountain Beverage v. W. 
Brewing Co., 108 P.2d 885. ~ War 
Where bookkeeper testified that 
tries in ledger which served the 
pose of daybook, journal and ledge 
were made from memorandums 
merchandise was received by custo 
sent in by employees and original s¢ 
slips were produced for inspectio 
ledger was a “book of original entry 
and admissible under statute in ac 
on account for goods sold and delivere 
since a ledger is a “book of origin: 
entry’? when the entries are poste 
from duplicate sales slips, no dayboo 
or journal being used it being immate 
rial that bookkeeper did not have p 
sonal knowledge of all deliveries. ) 
GES FAC re eploliie 3.—Rocky ountai 
Bevereey, v. Walter Brewing Co., 108 P. 


Ill. In creditors’ representative 
to enforce state bank stockholder 
constitutional liability, receiver’s 
were not admissible in evidence ag. 
stockholders, but where use made o 
books reduced stockholders’ liabilities, 
they could not be heard to compla ne 
Smith-Hurd Stats.Const. art. 11,°§ 6 
—Lewis v. West Side Trust & Savin 
Bank, 32 N.B.2d 907, 376 Ill. 23; 

Ill. In creditors’ representative sui 
to enforce state bank 


dence, was the showing that wags made — 
that the books and certificates offere 
were the liability and stock books o 
the bank and the cancelled stock cer- — 

tificates. Smith-Hurd Stats.Const. art. 
11, § 6—Lewis v. West Side Trust & 
covings Bank, 32 N.E.2d 907, 376 Il 


identified — 
bank’s books and testified that he had 
general supervision over making Bry 
many entries therein, books were prop- — 
erly identified, so as to be admissible. a 


Smith-Hurd Stats.Const. art. 11, § 6.- 


Hood v. Commonwealth Trust & Sav-— 
ings Bank, 34 N.HW.2d 414, 376 Ill. 41 


In action by executrix to 
cover amount allegedly due to testa- 
tor’s estate by virtue of punches 
testator of stock, one-half of which 1 aa 
for benefit of defendant who was to 
receive one-half of the profits or pay 
one-half of the loss when the stock 

was sold, entries not made by testator — 
in the regular course of his business — 
but pertaining to an isolated trans-_ 
action between himself and defendant, © 
did not come within that class of en- 3 
tries admissible as an exception to the — 
hearsay rule, and testimony of account- 
ant to the effect that he made up an ac- — 
count therefrom should have been ex- 
cluded.—Martin v. Taylor’s Ex’x, 147 8S. 
W.2d 70, 285 Ky. 128. 6 


* 


-count.—G, 
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N.J.Sup. 
is not testimony in his own favor 
touching the receipt of money by him. 
—Barbera v. John Hancock Mut. Life 
Ins. Co.,..21 A.2d 222, 127 N.J.L,, 122. 

Pa. The entry by bookkeeper of 
partnership of the word ‘Paid’ in the 
partnership books, at the request of a 
partner, constituted mere ‘‘self-serving” 
statement of the partner and was not 
evidence of payment.—Williams v. Ca- 
ples, 20 A.2d 302, 342 Pa. 230. 

In action on note executed by _part- 
ners, which wags found in possession of 
decedent on her death, the entry of the 


‘word “Paid” by a bookkeeper in part- 


nership books which was made on infor- 
mation received by bookkeeper from a 
partner was a mere “conclusion”? which 
was not rendered admissible _by the 
Uniform Business Records as Evidence 
Act. 28 P.S. § 91a et seq.—Williams v. 
Caples, 20 A.2d 302, 342 Pa. 230. 

Utah. Where chief issue in corpo- 
ration’s action to recover balance due 
on decedent’s account was whether a 
eheck received by corporation some 25 
years prior to action should have been 
eredited on decedent’s account instead 
of on account of the estates of dece- 
dent’s parents, which were managed by 
decedent, preliminary proof that ae- 
count of the estates was in fact the 
account of decedent for: which dece- 
dent was personally liable was not 
necessary to establish admissibility of 
part of corporation’s ledger contain- 
ing the estates’ account, which was in- 
troduced to show proper application of 
disputed payment to the estates’ ac- 
. Wood Mercantile Co. v. 
Dougall, 114 P.2d 202. 

In action on account, a part of 
ereditor’s ledger, which was authenti- 
cated as the ledger kept in regular 
course of creditor’s business into which 
daybook entries were posted, and the 
handwriting in which was identified as 
that of creditor’s deceased manager, 
was admissible.—G. S. Wood Mercantile 
Co. v. Dougall, 114 P.2d 202. 


§ 1034 

Pa.Orph. Books of original entry 
may be received in evidence only if 
made in the regular course of business, 
and a book containing but the single 
account in question and other personal 
memoranda upon perforated pages ig 
not admissible—In re Hwing’s Estate, 
3 Fay.L.J. 161. 

§ 1038 

Ohio App. Where bequest to son was 
subject to payment of specified sum to 
other son, son’s entries of payments 
made to other son, in book relating to 
son’s personal affairs, did not relate 
to any “business” within terms of stat- 
ute authorizing admission in evidence 
of records made in regular course of 
business, and excluding such entries 
was not an abuse of discretion. Gen. 
Code, §§ 12102-22, 12102-23.—Sullivan 
v. Sullivan, 31 N.H.2d 165, 66 Ohio 


App, 315. 
§ 1042 


RI. In assumpsit to recover for 
work and labor performed by plaintiff, 
wherein amount of plaintiff’s charges 
was questioned by defendant, books 
of account and timecards kept in regu- 
lar course of plaintiff's business were 
competent evidence to prove perform- 
ance of work and charges which plain- 
tiff made therefor.—Sandsea v, No-Kap 
Closures, 14 A.2d 655. 


§ 1043 

Colo. Where bookkeeper _ testified 
that entries in ledger which served 
the purpose of daybook, journal and 
ledger were made from memorandums 
that merchandise was received by cus- 
tomer sent in by employees and orig- 
inal sales slips were produced for in- 
spection, ledger was a “book of orig- 
inal entry” and admissible under stat- 
ute in action on account for goods sold 
and delivered since a ledger is a “book 
of original entry’’ when the entries are 
posted from duplicate sales slips, no 
daybook or journal being used it be- 
ing immaterial that bookkeeper did not 
have personal knowledge of all de- 
liveries. ’35 C.S.A. ec, 177, § 3.—Rocky 
Mountain Beverage vy. Walter Brewing 
Co., 108 P.2d 885. 


Generally, a party’s book 


EVIDENCE 


§ 1046 

N.Y.App.Div. In proceeding on claim 
against deceased’s estate for board fur- 
nished deceased and his son, exclusion 
of notebook and entries thereof, offered 
by claimant, was proper where there 
was no evidence indicating that the 
book was a record made in the usual 
eourse of business. Civil Practive Act, 
§. 374-a.—_In re Pappalau’s Hstate, 27 
N.Y.S.2d 787, 261 App.Div. 705. 

The statute regarding admission in 
evidence of book entries does not per- 
mit the receipt in evidence of entries 
based upon voluntary hearsay state- 
ments made by third parties not en- 
gaged in the business or under any du- 
ties in relation thereto and does not 
provide for admission in evidence of 
mere private memorandum. Civil Prac- 
tice Act § 374-a—In re Pappalau’s Hs- 
tate, 27 N.Y.S.2d 787, 261 App.Div. 


705. 
§ 1053 

Ky. An entry made in the regular 
course of business is competent evi- 
dence as an exception to the hearsay 
rule, but such an entry must be a part 
of a series or reports, not a casual or 
isolated: one, and a single entry in a 
book or memorandum casually made 
does not meet the requirement of a 
regular entry.—Martin v. Taylor’s Ex’x, 
147 S.W.2d 70, 285 Ky. 128. 

§ 10538 

Mich. Bank’s books and records 
were admissible in evidence as proof 
that payment received by bank from 
maker of several notes held by bank 
was received without direction from 
maker as to its application. Comp. 
Laws Supp.1940, § 14207.—Crowley v. 
Atkinson’s Hstate, 296 N.W. 864. 

N.Y.App.Div. The statute regarding 
admission in evidence of book entries 
does not permit the receipt in evidence 
of entries based upon voluntary hear- 
say statements made by third parties 
not engaged in the business or under 
any duties in relation thereto and does 
not provide for admission in evidence of 
mere private memorandum. Civil Prac- 
tice Act § 374-a.—In re Pappalau’s Es- 
ae 27 N.Y.S.2d 787, 261 App.Div. 


Pa.Super. Books of original entry 
of a merchant are not the only evidence 
that may be presented in court of a 
running account, and are not neces- 
sarily the “best evidence’ thereof.— 
Vondersmith v. Kloidt, 17 A.2d 706, 143 
Pa.Super. 170. 

Pa.Com.Pl. Suit instituted, under 
contract to place certain fixtures in de- 
partment store, for extra material and 
labor and for value of second hand 
fixtures, verdict for plaintiff and mo- 
tion for new trial for alleged improper 
admission of book entries and alleged 
improper remarks of counsel. Held, 
book entries supporting claim for extra 
material properly proven by _ book- 
keeper, and therefore properly received 
as evidence.—Davis Mill Work. Co. v. 
North Sales Co., 35 Luz.L.Reg.Rep. 80. 

§ 1061 

Ga.App. In action by landlord 
against tenant for cost of construction 
of building in accordance with lease, 
there was no error in permitting land- 
lord to tender in evidence the bills and 
invoices of all materials and supplies 
in one package bound with rubber 
bands where bookkeeper who was fam- 
jiliar with all the records and invoices 
testified to the correctness of the bills 
and invoices.—Arkansas Fuel Oil -Co. 
v. Andrews Point Co., 13 S.E.2d 738. 


§ 1078 

N.J.Ch. On bill to quiet title to land 
over which defendants claimed a private 
right of way over proposed roadway 
on plaintiff's land on basis of deed 
which described defendants’ land as 
abutting on the proposed roadway, 
grantee’s testimony relating to con- 
versations with grantor with reference 
to a right of way over the proposed 
roadway was inecompetent.—William 
Dahm Realty Corporation v, Cardel, 16 
A.2d 69, 128 N.J.Bq. 222. 


§ 1083 
C.C.A.I11. Entries in books of rail- 
roads in accordance with classification 
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established by Interstate Commerce 
Commission did not constitute a “vol- 
untary admission” on part of railroads 
nor amount to an _ interpretation of 
contract by them.—Joliet & C. k. Co. 
Vi Oe Shed er ad L74, 

Colo. Entries in books of person fur- 
nishing goods, prima facie, are admis- 
sions that goods were furnished on 
eredit of person to whom the charge 
was made.—Clayton Coal Co., v. King, 
113. PBi2a2 67,2. 

Til. Liability books of insolvent 
bank were admissible in suit by credi- 
tors of bank to enforce superadded lia- 
bility of stockholders, as ‘admissions 
against interest” of the stockholders 
who held stock when entries contained 
in the books were made showing lia- 
bilities that accrued during their par- 
ticular ownership of the stock. Smith- 
Hurd Stats.Const. art. 11, § 6.—Hill-- 
mer y. Chicago Bank of Commerce, 31 
N.E.2d 309, 375 Ill. 266, modifying 24 
N.E.2d 388, 303 IllApp. 48. 

Ill. In creditors’ representative suits 
to enforce state bank stockholders’ con- 
stitutional liability, the liability books 
of the bank were admissible as ‘‘ad- 
missions against interest” of the stock- 
holders who held stock when entries 
contained in books were made, show- 
ing that liabilities accrued during their 
particular ownership of stock. Smith- 
Hurd Stats.Const. art. 11, § 6.—Lewis 
v. West Side Trust & Savings Bank, 
32, N.H.2d. 907,376 l..-23. 

In creditors’ representative suits to 
enforce state bank stockholders’ con- 
stitutional liability, it was competent 
against a stockholder owning stock 
when last deposits were made by cred- 
itors to show every such deposit as an 
“admission against interest’, and _ it 
did not follow that it was error be- 
cause the effect would be to reduce 
the liabilities of some prior stock- 
holder in whose period. of ownership 
the particular checking or savings ac- 
count may have been opened. Smith- 
Hurd Stats.Const. art. 11, § 6.—Lewis 
v. West Side Trust & Savings Bank, 
32 N.E.2d 907, 376 Ill. 23. 

Ill, In representative suit by eredi- 
tors of insolvent bank to enforce stock- 
holders’ constitutional liability, the lia- 
bility books of the bank were admis- 
sible as ‘admissions against interest” 
of stockholders who held stock when 
entries contained in books were made 
that showed liabilities accrued during 
their particular ownership of stock. 


‘Smith-Hurd Stats.Const, art. 11, § 6.— 


Hood v. Commonwealth Trust & Say- 
ines Bank, 34 N.E.2d 414, 876 Ill. 


In representative suit by creditors of 
insolvent bank to enforce stockholders’ 
constitutional liability, where bank’s 
liability books were admissible as ad- 
missions against interest, trial court did 
not.err in admitting an audit of bank’s 
books in evidence, and fact that audit, 
as first prepared, was later modified by 
adding additional offsets did not affect 


its admissibility in evidence, Smith- 
Hurd Stats.Const. art. 11, 6.—Hood 
vy. Commonwealth Trust & Savings 


Bank, 34 N.H.2d 414, 376 Ill. 413. 

In representative suit by creditors of 
insolvent bank to enforce stockholders’ 
constitutional liability stockholders 
could not complain of. admission of 
audit of bank’s books as an admission 
against interest on ground that entries 
were made in bank’s books after they 
had ceased to be stockholders, where 
stockholders’ contention was directed 
against the offsets and not against lia- 
bility entries, since offset entries in- 
ured to benefit of stockholders. Smith- 
Hurd Stats.Const. art. 11, § 6—Hood v. 
Commonwealth Trust & Savings Bank, 
34 N.E.2d 414, 376 Ill. 413. 

lll.App. In action by executor of a 
decedent against corporation and de- 
eedent’s sons, who were officers of the 
corporation, on a note, where issue was 
as to whether note was included in 
settlement made between decedent and 
corporation, evidence as to agreement 
of parties to use corporation’s ledger 
and to base settlement thereon made 
pages of corporation’s ledger admis- 
sible-—City Nat. Bank & Trust Co. of 
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Chicago yv. Oberheide Coal Co., 30 N. 
H.2d 753, 307 sy Ve eae 


§ 109 

C.C.A.N.Y. The objective of statute 
providing for admissibility as evidence 
in any court of the United States of a 
memorandum or record of any act, 
transaction, occurrence, or event made 
in regular course of business was to do 
away with technical rulings which ex- 
eluded records ordinarily used in busi- 
ness transactions when not formally 
identified by the makers. 28 U.S.C.A. 
§ 695.—Ulm v. Moore-McCormack Lines, 
115 F.2d 492. 

Md. In action for injuries to 15- 
year old girl, a paper writing on which 
was entered the result of an examina- 
tion of the girl by her music teacher 
after the accident was properly_exclud- 
ed where teacher testified fully in 
reference to girl’s relative physical and 
mental condition and her musical apti- 
tude and application before and after 
the injury, and the writing was not 
produced to refresh his memory and his 
independent recollection was the “best 
testimony” of what he knew.—Riley v. 
Naylor, 16 A.2d 857. 

Mo.App. In action against ware- 
house company for value of goods lost 
in transit, exclusion’ of a memorandum 
made by warehouseman’s employee at 
time he gave rates and charges to ship- 
per was proper where it was not 
shown to have been made in the pres- 
ence of Shipper and was not made in 
the usual or regular course of defend- 
ant’s business.—Walton vy. A. B. i 
AeREeS Warehouse Co., 151 S.W.2d 


N.H. Memoranda and other docu- 
ments are used, not to refresh one’s 
memory when one has no memory as 
to past events, but as substantive evi- 
dence of facts stated therein when one 
has made a memorandum of an event 
at the time of its occurrence.—Bartis 
v. Warrington, 20 A.2d 642. 

Pa.Orph. A claim for nursing with- 
out any specification except that of 
time cannot be supported by a memo- 
randum kept by the claimant where 
claimant is not a competent witness.— 
In re Mengel’s Hstate, 33 Berks 127. 

Tex. In action against gas company 
to enforce a rate order of the Railroad 
Commission, the trial court erred in 
refusing to exclude on objection an 
exhibit containing written arguments 
and self-serving and hearsay declara- 
tions of an expert in support of esti- 
mates, calculations, and comparisons,— 
Lone Star Gas Co. v. State, 153 S.W.2d 
681, modifying State v. Lone Star Gas 
Co.. 129 S.W.2d 1164. 

Wash. If a witness made entries in 
a memorandum and knew at the time 
that entries were correct, memorandum 
may be received in evidence in connec- 
tion with witness’ testimony concern- 
ing matters in memorandum.—Cooley v. 
Ben Paris Sporting Goods & Recreation 
Co., 105 P.2d 820, amended and re- 
hearing denied 107 P.2d 347. 


§ 1092 

Ill.App. ‘The exclusion of written re- 
ports by professional investigators of 
what purported to be contrary state- 
ments made by witnesses for plaintiff, 
was not error, where reports were not 
signed by witnesses, and investigators 
took the stand, but did not testify as 
to any statements made by witnesses 
contrary to witness’ testimony on the 
trial, and investigators were not devoid 
of recolection as to what the witnesses 
had said.—Wiedow v. Carpenter, 34 N. 
H.2d 83, 310 Ill.App. 342. 


Tex.Civ.App. Where a witness testi- 
fies to a state of facts, on cross-ex- 
amination he may be questioned as to 
former contradictory statements made 
by him, and if he denies having made 
the contradictory statements at the 
time, place and to person designated 
in inquiry, opposing party may prove 
by any competent witness conflicting 
statements for purpose of discrediting 
testimony of witness, but opposing 
party cannot be permitted to corrobo- 
rate conflicting statements by a written 
statement made wholly by his witness. 
—Hinrichs y. Texas & N. O. R. Co., 
153 S.W.2d 859. 


EVIDENCE 


Where railroad claim agent went to 
home of motorist injured in grade 
crossing collision to procure statements 
from motorist and wife concerning the 
collision and during course of a con- 
versation agent wrote a _ statement 
which motorist’s wife refused to sign 
and thereafter in an action for injuries 
agent testified that motorist’s wife 
made certain statements to him and 
motorist’s wife denied having told 
agent several of the material matters 


, found in the statement and also denied 


that they were true, railroad could not 
corroborate testimony of its agent by 
introducing in evidence unsigned state- 
ment written by agent at time of con- 
versation with motorist and wife— 
Hinrichs v. Texas & N. O. R. Co., 153 
S.W.2d 859. 
§ 1093 


Mont. Generally, evidence of account 
cannot be used to determine a collateral 
issue as between third persons, but 
when there is other evidence to show 
that the party to the account knew, of 
the account the books showing the ac- 
count become admissible-—Kommers V. 
Palagi, 108 P.2d 208. 

In election contest involving alleg- 
edly excessive expenditures by nominee 
for office of sheriff, where nominee paid 
for some of items included in account 
kept by brewery, beer was. delivered 
to places at which nominee was pres- 
ent, and most of beer was ordered and 
received by mnominee’s~ deputies, the 
ledger sheets forming the account were 
not inadmissible as ‘hearsay’. Rev. 
Codes 1935, §§ 10774, 10775._Kommers 
v. Palagi, 108 P.2d 208. 


Ohio App. In husband’s action for 
alienation of wife’s affections, exclu- 
sion of notes taken by eavesdropper of 
telephone conversations between wife 
and defendant was proper, especially 
where eavesdropper was permitted to 
tell jury what the conversations were. 
—Fry v. Lebold, 31 N.B.2d 257. 


§ 1095 

D.C.Ky. Where resolution of direc- 
tors of bankrupt Michigan corporation 
authorizing purchase of stock issued 
by another corporation was not con- 
tained in minute book of Michigan 
corporation, and existence of resolu- 
tion was not properly authenticated in 
any other way, admission of resolution 
in bankruptcy proceeding was improp- 
er, and resolution was not rendered 
competent by certificate of secretary 
of Michigan corporation that resolu- 
tion was true copy of legally adopted 
resolution, without secretary being of- 
fered as a witness.—In re Independent 
Distillers of Kentucky, 34 F.Supp. 724. 

Under Kentucky, law corporate books 
and records are competent evidence of 
facts contained therein if such records 
have been first properly authenticated, 
and to make them competent, the per- 
son who made the entries must be 
offered as a witness and the entries 
proved by him, if he is not dead or 
has not absconded or other sufficient 
reasons do not exist showing it is not 
practical to obtain his testimony, and, 
if such witness is not available, books 
or records can be made competent evi- 
dence when it is proved by person 
who has charge of books or records 
that they were made contemporaneous- 
ly with transactions shown in them in 
the ordinary course of business by a 
person authorized to make them.—In 
re Independent Distillers of Kentucky, 
34 F.Supp. 724. 


Ill, In representative suit by credi- 
tors of insolvent bank to enforce stock- 
holders’ constitutional liability, where 
bank’s stock certificate books produced 
contained record of names of stock- 
holders, number and par value of their 
shares and respective periods the shares 
were held, and correctness of such 
showing was not challenged, fact that 
one of attorneys for stockholders stated 
at hearing that be did not find the first 
stock certificate book had no effect on 
admissibility or authenticity of stock 
certificate books used in evidence, 
Smith-Hurd Stats.Const. art, 11, § 6.— 
Hood vy. Commonwealth Trust & Sav- 
ings Bank, 34 N.H.2d 414, 376 Ill. 413. 

Kan. In action for total and perma- 


§ 1114 


nent disability benefits under life poli- 
cies, admission of reports of insurer’s 
physician who examined insured from 
time to time over period of years when 
benefits were being paid, was not error. 
—Fricke v. Mutual Life Ins. Co. of New 
York, 106 P.2d 677, 152 Kan. 525. 

Mich. Attorney who prepared ¢con- 
tract and in whose presence contract 
was executed and corporate meetings 
of vendor were held and wherein min- 
utes were prepared from notes taken 
by him was competent to identify cor- 
porate minute book and to testify to 
due execution of land contract.—Brad- 
way vy. Netzorg, 298 N.W. 501, 298 
Mich. 198. 

1096 


§ 

D.C.Ky. Where resolution of direc- 
tors of bankrupt Michigan corporation 
authorizing purchase of stock issued 
by another corporation was not con- 
tained in minute book of Michigan cor- 
poration, and existence of resolution 
was not properly authenticated in any 
other way, admission of resolution in 
bankruptcy proceeding was improper, 
and resolution was not rendered com- 
petent by certificate of secretary of 
Michigan corporation that resolution 
was true copy of legally adopted res- 
olution, without secretary being of- 
fered as a witness.—In re Independent 
Distillers of Kentucky, 34 F.Supp. 724. 

Under Kentucky law, corporate books 
and records are competent evidence of 
facts contained therein if such records 
have been first properly authenticated, 
and to make them competent, the per- 
son who made the entries must be 
offered ag a witness and the entries 
proved by him, if he is not dead or 
has not .absconded or other sufficient 
reasons do not exist showing it is not 
practical to obtain his testimony, and, 
if such witness is not available, books 
or records can be made competent evi- 
dence when it is proved by person who 
has charge of books or records that 
they were made contemporaneously 
with transactions shown in them in the 
ordinary course of business by a person 
authorized to make them.—In re In- 
dependent Distillers of Kentucky, 34 
F.Supp. 724. 

Wis. The minute book of a corpora- 
tion is, when properly authenticated, 
evidence on behalf of corporation of 
the transactions shown by the minutes 
to have taken place at the meeting at 
which such transactions were recorded. 
—Lisbon Town Fire Ins. Co. v. Tracy, 
296 N.W. 126, 236 Wis. 651, 


§ 1100 
Ariz. In action for total permanent 
disability benefits under life insurance 
policy, identification of purported copy 
of laboratory’s report by laboratory’s 
former technician, who did not claim 
to have made report or analysis shown 
thereby or to know anything about it 
except that it was found in laboratory 
files and that physician to whom it was 
apparently made was dead at time of 
trial, was insufficient to lay foundation 
for admission of report in evidence.— 
Posner v. New York Life Ins. Co., 106 
P.2d 488. 
§ 1106 


Mo.App. In action for commissions 
under contract by which defendant al- 
legedly agreed to allow plaintiff five 
per cent. commission on regular price 
of materials sold in connection with 
plumbing and heating jobs secured by 
pininit, letters written to plaintiff 

y superintendent of schools were ad- 
missible to show efforts made by plain- 
tiff to sell heating and: plumbing sup- 

lies—Buhrmester v. Independent 

lumbing & Heating Supply Co., 151 
S.W.2d 509. 


§ 1114 

Idaho. In action to quiet title to 
mining claim, court did not err in ad- 
mitting in evidence a sketch by one 
of defendants.—Gerber v. Wheeler, 115 
P.2d 100. 

Ii.App. In action for wrongful 
death of plaintiff's intestate in collision 
between defendants’ automobile and in- 
testate’s motorcyele, a diagram pre- 
pared at courthouse during trial, and 
which purported to show skid marks 
and articles found on highway after 
accident, should have been excluded 
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§ 1114 


on defendants’ objection, where _per- 
son who prepared diagram made 

from his recollection and observations 
and notes from statements of others 
at scene of accident, and.a heavy rain 
had fallen a few minutes after accident 
and an hour had elapsed after accident 


before such person arrived at scene, 
and evidence was conflicting as _to 
location of objects indicated on_dia- 


gram.—De May v. Brew, 29 N.H.2d 
114, 306 Ill. 505. ‘ ; ‘ 

N.C. In ejectment action involving a 
lot in Elizabethtown, evidence showed 
that a map of the town of Blizabeth- 
town was true, accurate, and authentic, 
and plaintiff was properly permitted to 
introduce map in evidence, particularly 
where one of defendant’s witnesses had 
used map.—McKay v. Bullard, 14 S.E. 
Mae 657, 219 N.C, 589. 

Or. Admission of maps and charts 
in evidence is largely matter of trial 
court’s discretion, not to be disturbed 
by appellate court unless abuse of dis- 


eretion is shown.—Babcock v. Gray, 
107 P.2d 846. apt d 
In action for death from_ injuries 


suffered in automobile collision, map 
drawn by state police officer for sole 
purpose of illustrating his testimony as 
to physical facts observed by him at 
place of accident was admissible as 
part of his testimony, though not 
drawn to scale, where jury understood 
such fact and that witness was testify- 
ing more from actual measurements 
made by him than from relative dis- 
tances shown on map.—Babcock v. 
Gray, 107 P.2d 846. 
§ 1115 

D.C.Pa. It is not necessary to call 
photographer to prove a photograph 
of an object, and the testimony of any- 
one familiar with the original and 
with the photograph as a correct like- 
ness of the original is competent to 
prove the likeness.—Boyle v. Ward, 
39 F.Supp. 545. : 

Where a witness for plaintiff posi- 
tively identified photographs as rep- 
resenting condition of defendant’s au- 
tomobile immediately after accident, 
the photographs were admissible as 
against contention that it was neces- 
sary to call photographer to prove the 


photographs.—Boyle v. Ward, 39 F. 
Supp. 546. 
D.C.Pa. In action for injuries sus- 


tained in automobile accident, admis- 
sion of photographs of defendant’s au- 
tomobile immediately after the acci- 
dent and of testimony concerning the 
condition of the automobile and of 
corroborating evidence on such points 
was not abuse of discretion.—Boyle v. 
Ward, 39 F.Supp. 545. 

Fla. In action for personal injuries 
sustained in automobile collision, 
photographs of wrecked automobile in 
which plaintiff had been riding were 
properly admitted, though witness who 
produced them did not take them and 
was not present when they were taken, 
and admitted that automobile had been 
moved from scene of accident to junk- 
yard and that the hood at least had 
been removed, where the witness in- 
sisted that the photographs were a 
true representation of the condition of 
the automobile.—City of Miami y. Mc- 
Corkle, 199 So. 575. 

Fla. In personal injury action, ex- 
hibiting pictures of plaintiff’s injury to 
jury was not error where there was evi- 
dence that pictures reflected plaintiff's 
true condition and defendants had ample 
opportunity to cross-examine photog- 
rapher and to explain or refute genu- 
ineness of pictures, notwithstanding 
that pictures of injury may have been 
gruesome.—Breeding’s Dania Drug Co. 
y. Runyon, 2 So.2d 376. 

Ill.App. In action for death of man 
eranking another’s truck, stopped with 
one side on paved portion of high- 
way, when it was struck by defend- 
ant’s truck driven by codefendant, 
photographs, identified by various wit- 


nesses as correct representations of 
highway, shoulder thereof, and gaso- 
line station on opposite side of high- 


way at time of accident and purport- 
ing to show conditions at such time, 
were properly admitted in evidence.— 


EVIDENCE 


Blachek v. City Ice & Fuel Co., 35 N. 
B.2d 416, 311 Ill.App. 1. F 

Mich. A photograph or model intro- 
duced in evidence is used only as non- 
verbal mode of expressing witness’ tes- 
timony and as testimonial aid in help- 
ing jury to understand evidence. more 
clearly than they could from witness 
words.—Finch v. W. R. Roach Co., 295 
NW. 324, 295 Mich. 589. 

Mich. Admissibility of photographs 
is largely within the discretion of the 


trial judge.—Wallace v. Kramer, 296 
N.W. 838. 296 Mich. 680. ; 
Minn. In condemnation proceeding, 


wherein owner of realty without objec- 
tion introduced uncontradicted evidence 
concerning every bushel of grain of all 
kinds raised on the realty during par- 
ticular season as well as during prior 
years, it was not reversible error to 
exclude photographs of wheat in shock 
on a portion of the realty during that 
particular season.—State, by Peterson 
y. Andrews, 297 N.W. 848. 

Miss. Evidence by means of motion 
pictures exhibited to trial jury is ad- 
missible where accuracy with which 
pictures will reproduce the scenes pho- 
tographed is proved.—Metropolitan Life 
Ins. Co. v. Wright, 199 So. 289, fol- 
lowed in Metropolitan Life Ins. Co. v. 
Larkin,: 199 |So../2938. 

In action on disability policy by_in- 
sured allegedly suffering from harden- 
ing of arteries and such high blood 
pressure that work would endanger his 
life, motion picture of insured at work 
on highway was admissible, where pic- 
ture was taken by competent motion 
picture photographer with motion pic- 
ture camera of standard make in good 
condition, and accurately reproduced 
the scene photographed, including speed 
at which insured was working, and 
film was in the same condition as when 
made.—Metropolitan Life Ins. Co, v. 
Wright, 199 So. 289, followed in Metro- 
Poa Life Ins. Co. v. Larkin, 199 So. 

N.C. In wrongful death action, the 
admission of photograph of deceased 
was not error where photograph was 
not introduced as substantive evidence 
but was admitted for purpose of en- 
abling witness to explain, and jury to 
understand, his testimony. Code 1939, 
§§ 160, 161.—Queen City Coach Co. vy. 
Lee, 11,S.H.2d 341, 218 N.C. 320. 


Okl. Photograph showing character 
of drum of acetylene welding machine 
immediately after explosion was ad- 
missible for that purpose though it 
also showed that on top of drum there 
was a cylinder which had been re- 
moved before. the explosion—Henry 
Chevrolet Co. v. Taylor, 108 P.2d 1024. 

Okl. Photographs which showed per- 
sons and things in various assumed 
positions, and which were intended only 
to illustrate hypothetical situations and 
to demonstrate certain theories of the 
parties, were incompetent.—Hmpire Oil 
& Refining Co. v. Fields,'112 P.2d 395. 

Or. The admission of photographs 
is largely matter of discretion which 
will not be disturbed unless abused.— 
yan Witt v. Sandy Market, 115 P.2d 

In action for injuries sustained by 
pedestrian when struck by __ truck, 
where photograph of truck could easily 
have been misleading as not merely de- 
picting door of truck with bar re- 
leased, but as constituting evidence 
that bar was in fact released and ex- 
tended outward at time of accident, 
exclusion of photograph was not an 
abuse of discretion—De Witt v. Sandy 
Market, 115 P.2d 184, 

Pa.Com.Pl. It was not error to re- 
fuse defendant’s offer of a photograph 
of the scene of the accident and testi- 
mony therewith, where it appeared that 
the photograph was taken several days 
after the accident and revealed a tire 
mark made by the defendant’s car a 
few days after the accident.—Heffelfin- 
ger v. Schell, 50 Dauph. 1. 

Tex.Civ.App. In suit arising out of 
collision between automobile and truck, 
photographs of scene of accident, 
which were properly authenticated as 
correctly representing position of vehi- 
cles on highway after accident, were 
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admissible as tending to show speed 
of truck, whether it was being operat- 
ed on wrong side of highway, and 
whether it could have been stopped 
after initial collision—Younger Bros. 
v. Ross, 151 S.W.2d 621, error dis- 
missed. 

Tex.Civ.App. X-ray photographs of 
an injured person are not admissible 
in evidence without proof or admission 
by the parties that they are in fact 
X-ray photographs of the body of the 
injured person and that they are Cor- 
rect portrayals of his injuries, and, 
in the absence of such proof, the 
photographs and testimony interpreting 
them are immaterial and_ irrelevant 
and therefore incompetent and can 
furnish no basis for a judgment.—Tex- 
as Indemnity Ins. Co. y. Phillips, 153 
S.W.2d 503, error dismissed. 


§ 1116 : 
lli.App. In action for injuries sus- 

tained by four year old boy when 
struck by automobile, where injuries 
and treatment were fully described, ad- 
mission of photograph showing boy 
lying in bed and portraying weight and 
pulley arrangement on fractured legs 
was not error on ground that photo- 
graph unduly excited jury’s emotions.— 
Herndobler v. Goodwin, 34 N.E.2d 8, 
310 IllL.App,. 267. 

§ 1118 

Il.App. In action for injuries admis- 
sion of X-ray of plaintiff’s pelvis taken 
about 17 months after accident was not 
error, as against contention that pic- 
ture was taken without proof that 
plaintiff’s condition at time it was taken 
was same as just after accident.—Coo- 
ney v. Hughes, 34 N.H.2d 566, 310 Ill. 
App. 371. 

Where medical testimony for plaintiff 
tended to show that he sustained sub- 
luxation of sacroiliac joint, admission 
of X-ray of plaintiff's pelvis was not 
error, although roentgenologist’s testi- 
fying for defendants said that film did 
not show any such injury.—Cooney vy. 
A aa 384 N.H.2d 566, 310 Ill App. 
o . 


Tex.Civ.App. A proper predicate was 
laid for introduction of X-ray photo- 
graphs in compensation proceeding 
where a physician testified that photo- 
graphs were taken in his presence and 
that he saw them developed, that 
physician’s training called for him to 
examine X-ray photographs and inter- 
pret them, that he had examined and 
interpreted such photographs in the 
treatment of patients, and that he 
could interpret them, and _ physician 
testified as to what was disclosed by 
photographs.—Southern Underwriters 
v. Weldon, 142 S.W.2d 574, 

X-ray photographs of parts of the 
body are properly admitted when it is 
shown that witness personally took or 
assisted in taking them, that they were 
taken in accordance with recognized 
standards of taking such photographs, 
and that they have been continuously 
in possession of witness.—Southern 
Underwriters v. Weldon, 142 S.W.2d 


Tex.Civ.App, X-ray pictures, shown 
to be pictures showing the injuries of 
one claiming compensation under 
Workmen’s Compensation Act, and to 
have been taken and developed by the 
physician who used the pictures in his 
examination of the injuries and his tes- 
timony_as to such injuries, were prop- 
erly admitted.—Southern Underwriters 
v. Waddell, 144 S.W.2d 637. 


§ 1119 
_ CalApp. In action for personal in- 
juries, admitting in evidence photo- 


graphs taken two days after accident 
was not error, where photographs were 
offered merely to illustrate testimony, 
and trial court, in effect, placed such 
limitation upon offer at time of recep- 
tion of photographs.—Hdelson vy. Hig- 
gins, 111 P.2d 668. 

Photographs taken after an accident 
may be used to illustrate testimony in 
an action for injuries allegedly sus- 


tained in the accident.—HWdelson  y. 
Higgins, 111 P.2d 668. 
La.App. In customer’s action for in- 


juries by falling on floor of store, a 
photograph of floors taken one year 


Re ee v. S. H. Kress & Co., 198 So. 


Mo.App. In action against athletic 
goods company which sold bamboo 
vaulting pole to high school for inju- 
ries sustained by skilled high school 
pole vaulter when pole broke, photo- 
graphs of vaulting box used by vaulter 
: at time of accident were properly ex- 
; eluded where at time of accident box 
was buried level with the ground and 
4 subsequently box was placed near 
school house where it remained exposed 
to the elements until photographs were 
taken several months later and_ only 
4 evidence relating to condition of box 
on date of accident was to effect that 
{ it was in good condition and there was 
no evidence that photographs were cor- 
j rect representation of the box.—Mc- 
Cormick v. Lowe & Campbell Athletic 
Goods Co., 144 S.W.2d 866. 
. Mo.App. In action for injuries to 
) driver of automobile, struck by rail- 
road train at road crossing, admission 
in evidence of photographs showing 
conditions at crossing in harmony with 
= plaintiff’s oral evidence held not error 
| warranting reversal of judgment on 
zs jury’s verdict for plaintiff.—Taylor vy. 
q Alton R, Co., 148 S.W.2d 806. 
: Pa.Com.Pl. It was not error to ad- 
j mit in evidence a photograph identified 
; by a State Patrolman as having been 
taken the day following the accident, 
aa where it appeared the Patrolman had 
visited the scene of the accident a few 
4 hours after it had happened, and testi- 
fied that the picture properly depicted 
the scene at that time. The defendant's 
objection that the photograph showed 
certain marks is invalid since the Court 
instructed the jury that it should only 
take into account that which shows 
where the accident occurred.—Heffelfin- 
ger v. Schell, 50 Dauph. 1. 

Pa.Com.Pl. Where a photograph tak- 
en after the conditions causing the in- 
jury had changed is used merely as ex- 
planatory of surrounding conditions its 
\ admissibility is for the decision of the 

trial judge—Mrkich v. Pennsylvania 
R. Co., 23 West. 182. 

Tex.Com.App. Photograph of scene 
of accident should have been admitted 
notwithstanding the photographs were 
taken after occurrence of the accident, 
where there was testimony that the 
photographs clearly and accurately rep- 
resented underpass at scene of accident 
and approach to it as they existed on 
‘day of accident.—Empire Gas & Fuel 
Co. v. Muegge, 143 S.W.2d 763, revers- 
ing 116 S.W.2d 758. ; 


§ 1125 

+ Pa.Com.P]. The question as to 
whether or not photographs will be 
received in evidence is largely for the 
discretion of the trial judge.—Heffelfin- 
i ger v. Schell, 50 Dauph. 1. 

, Pa.Com.Pl. The admission of docu- 
mentary evidence is for the sound dis- 
eretion of the Court, the test being 
whether the document has a_ direct 
bearing upon the question at issue. 
—Amberlavage v. Lehigh Valley Coal 
Co., 8 Sch.Reg. 143. 


§ 1126 

‘ C.C.A.7. In estate tax proceeding, re- 
fusal to permit introduction of certain 

Christian Science writings as bearing 

4 on whether intestate who was a Chris- 
tian Scientist had made transfers in 
eontemplation of death, was _ proper. 
Revenue Act 1932, § 803(a), 26 U.S.C.A. 
Int. Rev.Code, § 811(c).—Northern 

. Trust Co. v. Commissioner of Internal 
Revenue, 116 F.2d 96. 


Cal. Locations of mining claims 
could be proven by evidence of general 
reputation previous to the controversy, 
and hence defendants could introduce 
the History of Yuba County by Cham- 
berlain and Wells (1879) for that pur- 
pose. Code Civ.Proc. §§ 1870, 1936.— 
Ames v. Empire Star Mines Co., 110 
P.2d 13, prior opinion 93 P.2d 635. 

Mo. Contents of medical textbooks 
are not admissible as independent evi- 
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oks, at lea n cross-examina- — 
tion—Cooper v. Atchison, T. & S. FP. R. 
Co., 148 S.W.2d 773. 


Tex.Civ.App. Medical books are not 
admissible as proof of facts therein 
stated but may at times be used in 
eross-examination of an expert as 
throwing light on his ability or credi- 
bility.—William Cameron Co. v. Down- 
ing, 147 S.W.2d 963. 

§ 1129, 

N.C. In action for death of intes- 
tate resulting when struck by train, 
words in defendant’s answer that in- 
testate ‘“‘lay down or placed himself 
upon the tracks” constituted an alter- 
native expression, and not an “ad- 
mission of a fact,’ which would war- 
rant submission of question whether 


intestate was lying on track in ap- 
parently helpless condition when 
struck by train, since the words 


“placed himself upon the tracks” could 
appropriately apply to any position 
lying, sitting or standing upon the 
tracks.—Cummings vy. Atlantie Coast 
ane RivCo., 160 iS: Hi2d h83.t,) 20S NLC; 
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Or. In action for death of Indian, 
life insurance agent’s testimony as to 
average length of life of persons of de- 
cedent’s age at time of his death, ac- 
cording to standard life insurance com- 
panies’ mortality tables, was admis- 
sible, in absence of any indication that 
lives of Indians are not considered in 
gathering statistics on which such 
tables are based.—Babcock v. Gray, 107 
P.2d 846. 

S.C. In husband’s action for conse- 
quential damages resulting from wife’s 
injuries, admitting mortuary tables for 
purpose of tending to show life ex- 
pectancy of plaintiff’s wife held not er- 
ror.—Cook v. Atlantic Coast Line R. 
Co., 13 S.H.2d.1, 196 S.C. 230. 


§ 1133 

Ala. In action on life policies issued 
by New York insurance company, 
where law of New York was properly 
pleaded, such law could be proven by 
the statutes quoted in the plea, by de- 
cisions of New York courts, and by tes- 
timony of competent witnesses. Code 
1923, § 7710.—Hquitable Life Assur. 
Soe. of U. S. v. Brandt. 198 So. 595. 


§ 1138 

N.J.Sup. In personal injury action, 
hospital records in unidentified hand- 
writings were properly excluded.—Sul- 
livan v. Coast Cities Coaches, 19 A.2d 
442, 126 N.J.L. 300, affirmed 21 A.2d 
736; 127 N.J.Le 226. 

N.C. In suit against trustee and 
purchaser at deed of trust foreclosure 
sale to quiet Dye gs weds title to lots 
covered by deed of trust by declaring 
deed of trust void on ground that 
grantor therein executed instrument as 
if a feme sole when in fact grantor was 
married, evidence that deed of trust 
and trustee’s deed to purchaser were 
registered in office of register of deeds 
made such instruments competent evi- 
dence, in absence of suggestion of de- 
fect in the wrobates, C.S. § 1743.— 
Dillingham v. Gardner, 13 S.H.2d 478, 
219 N.C. 227. 

Ohio App. The purpose of the stat- 
ute defining what records are compe- 
tent evidence was to obviate calling of 
many witnesses, and to permit intro- 
duction into evidence of records, where 
relevant, through identifying testimony 
of person under whose supervision such 
records were made. Gen.Code, § 12102- 


23.—Hikenberry v. McFall, 36 N.H.2d 
27. 
Pa. In action on note executed by 


partners, which was found in posses- 
sion of decedent on her death, wherein 
surviving partner contended that note 
was paid by being included in subse- 
quent obligations, instrument purport- 
ing to constitute a mortgage and bond 
in an amount allegedly including the 
indebtedness represented by the note 
was properly excluded in absence of 
proof that it had been delivered to the 
decedent.—Williams v. Caples, 20 A.2d 
$02, 342 Pa. 230. 

Pa. In action on life policy defend- 
ed on ground of fraudulent representa- 
tions in application, hospital records 


pitalization, treatment pre 
statement of symptoms given 
sured upon examination, wher 
are made contemporaneously wit 
they purport to relate, no motiv 
falsify records is suggested by th 
background, and knowledge of pers 
responsible for the statements 
shown.—Freedman y. Mutual Life I 
Nae of New York, 21 A.2d 81, 34 


‘In action on life policy defended 
ground of fraudulent representati ns 
in application, records of physicians, 


prepared by pharmacist, ; 
petent as documentary evidence 
purpose of establishing medical — 
where records were made contemry 
raneously with acts they purporte es 
relate, no motive to falsify records 
was suggested by their background, 
and. knowledge of persons responsible 
for the statements was shown, 28 P 
§§ 91a, 91b.—KFreedman y. Mutua 
Ins. Co. of New York, 21 A.2d 8 
Pa. 404. tire 
Tex.Civ.App. Generally, a ) 
writing of itself is not evidence 
must be accompanied by proof of s 
sort to the effect that the pe 
sought to be'charged by it execu 
or authorized its execution.—Hi 
v. Texas & N. O. R. Co., 153 8.) 
859. ; ‘a 
§ 1150 


Ga. Where it appeared from evi 


scribing witnesses were dead, an 
dence authorizing inference that — 
evidence of actual signing by alleg 
makers was not attainable, evidenc 


its admission in evidence. 
foes (03 ayMiller v. Hverett, 14 
Tex.Com.App. In suit to foreclo 
mechanics’ lien contracts coverin; 
DEVINE: liens, where subscribing w 
signed name of defendant who- 
not writ and who denied execution, 
was unnecessary for plaintiff, in ord 
to show prima facie execution o 
contracts so as to entitle them to 
mission in evidence, to show that 
scribing witness was authorized to s 
defendant’s name, and it was suflicie 
if it could be shown that defen 
gave her assent to the contracts by 
declaring in presence of notary tha 
contracts were her acts and deed or 
showing that she manifested her 
sent to the contracts or adopted th 
by making her mark or touching the 
pen.—Southwest_ Bitulithic Co. v. Mar- 
tinez, 143 S.W.2d 116, reversing Mar- 
tinez v. Southwest Bitulithic Co., 119 
S.W.2d 740. oR 


Tex.Com.App. 
mechanics’ lien contracts covering ¢ 
paving liens, where signature of de- 
ceased subscribing witness on contracts 
was proved to be genuine and signa- 
ture of surviving subscribing witness 
was admitted to be genuine, and con-- 
tracts bore notary public’s certific 
acknowledgment, evidence esta 
lished prima facie execution of t 
contracts so that admission of the co 
tracts in evidence was not an abuse 
of trial court’s discretion.—Southwest 
Bitulithic Co. v. Martinez, 143 S.W.2d_ 
116, reversing Martinez v. Southwest 
Bitulithie Co., 119 S.W.2d 740. ‘ 


§ 1158 g m 

La. In proceeding respecting tutor’s — 
account of administration of minors 
property where minors filed OPE 
to account and tutor, who kept no sys-— 
tematic account of tutorship, testified — 
that receipts from third persons show- — 
ed all expenditures made by tutor dur- | 
ing period covered by final account, re- — 
ceipts were admissible over objection — 
that signatures of persons receiving ~ 
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§ 1160 
ayments were not properly proved.— 
uccession of Fontano, 200 So. 142, 196 


Gan 775. 
§ 1160 

La. In proceeding respecting tutor’s 
account of administration of minors’ 
property where minors filed opposition 
to account and tutor, who kept no 
systematic account of tutorship, testi- 
fied that receipts from third persons 
showed all expenditures made by tutor 
during period covered by final account, 
receipts were admissible over objection 
that signatures of persons receiving 
payments were not properly proved.— 
Suecession of Fontano, 200 So. 142, 196 


La. 775 
§ 1161 

Ariz. In suit by store owner against 
school district for value of goods fur- 
nished to district, account book of 
store owner was admissible in evidence 
for purpose of proving sale and de- 
livery of goods, where store owner ex- 
plained method in which accounts were 
kept and testified that accounts against 
district were contained in account book, 
that entries were in handwriting of 
his daughter and another, and that at 
time entries were made, entrants were 
in his employ and it was their duty to 
keep the account, and it was not neces- 
sary that parties who actually made 
the entries be called to identify them, 
or to show that they were either dead 
or absent from jurisdiction of the court. 
Rey.Code, 1928, 4463.—School Dist. 
No. 1, Apache County, v. Whiting, 107 
P.2d 1075. 

Cal.App. Testimony that photo- 
graphs correctly represented conditions 
as they existed at time of accident 
was a sufficient foundation for intro- 
duction of photographs in evidence in 
personal injury action.—Edelson  v. 
Higgins, 111 P.2d 668. 

Colo. Where bookkeeper testified that 
entries in ledger which served the pur- 
pose of daybook, journal and ledger 
were made from memorandums that 
merchandise was received by customer 
sent in by employees and original sales 
slips were produced for inspection, 
ledger was a “book of original entry” 
and admissible under statute in action 
on account for goods sold and delivered 
since a ledger is a “book of original 
entry” when the entries are posted from 
duplicate sales slips, no daybook or 
journal being used it being immaterial 
that bookkeeper did not have personal 
knowledge of all deliveries. ’35 C.S.A. 
e, 177, § 3—Rocky Mountain Beverage 
vy. Walter Brewing Co., 108 P.2d 885. 


Ga.App. In action against county 
for damage to automobile because of 
alleged defective condition of bridge, 
admission of photographs of the 
bridge, taken nearly three years after 
accident, was not error on ground that 
photographs were irrelevant, were tak- 
en too long after accident, and were not 
identified by photographer, in view of 
identifying testimony of motorist.— 
Coffee County v. Denton, 13 S.H.2d 209. 

Il.App. Admission of X-rays in evi- 
dence in personal injury action was 
not erroneous on theory that proper 
foundation therefor was not laid and 
that no testimony that X-rays were 
correct and accurate was introduced, 
where record showed X-rays had been 
positively identified—Powell v.. Myers 
Sherman Co., 32 N.H.2d 668, 309 Ill. 
App. 12, 

Kan. In action for injuries to theater 
patron the heel of whose shoe was 
caught in hole in carpet on step in 
balcony on August 22, 1938, a photo- 
raph of step taken on November 11, 
938, was properly admitted where 
photograph, was properly identified, 
was a fair representation of conditions 
at time of accident, the matters as to 
hole and movability of carpet on step 
had been shown by various witnesses, 
and photographer who took the picture 
testified as to how it was taken.— 
Maxfield v. Fox Kansas Theatre Co., 
107 P.2d 685, 152 Kan, 716, 

Mich. Proposed testimonial aid, as 
which photograph or model is intro- 
duced in evidence, must be sponsored 
by witness using it to relate his per- 
sonal knowledge or scientific skill and 


EVIDENCE 


understanding.—Finch v. W. R. Roach 
Co., 295 N.W. 324, 295 Mich. 589. 

Mich. The admission of photo- 
graphs of skid marks allegedly left by 
defendant’s automobile at scene of ac- 
cident was discretionary where photo- 
graphs were taken 12 days after acci- 
dent under direction of eyewitness who 
testified that they were authentic, and 
where photographs were corroborated 
by other witnesses.—Wallace v. Kra- 
mer. 296 N.W. 838. 296 Mich. 680. 

Miss. Evidence by means of motion 
pictures exhibited to trial jury is ad- 
missible where accuracy with which 
pictures will reproduce the scenes 
photographed is proyed.—Metropolitan 
Life Ins. Co. v. Wright, 199 So. 289, 
followed in Metropolitan Life Ins. Co. 
vy. Larkin, 199 So. 293. 

Mo.App. Where plaintiff’s physician 
in personal injury action testified that 
X-ray films were taken by another phy- 
sician, now deceased, at his direction 
about a week after accident and that 
witness went to deceased’s office and 
examined films, and on being handed 
films on stand identified them as the 
same pictures he had previously looked 
at, films were sufficiently identified to 
be admitted in evidence, notwithstand- 
ing witness testified that he was not 
an X-ray man; the sufficiency of the 
verification being within trial court’s 
discretion under circumstances.—Per- 
Ande v. Lynn Food Co., 148.S8.W 2d 


Mont. In election contest involving 
allegedly excessive expenditures by 
nominee for office of sheriff, testimony 
of witness under whose supervision 
books of brewery were kept that entries 
on ledger sheets were correct and were 
made in the usual course of business 
was sufficient predicate for introduction 
of the ledger sheets to show delivery 
of large quantities of beer to nominee 
and his deputies during period of cam- 
paign. Rev.Codes 1935, §§ 10774, 10775. 
—Kommers vy. Palagi, 108 P.2d 208. 

‘#ex.Civ.App. Prout by any compe- 
tent doctor that medical book is used 
and recognized by the medical profes- 
sion is sufficient proof of authenticity 
of such book to warrant its use in 
cross-examiring physician.—William 
Cameron Co. v. Downing, 147 S.W.2d 

Wash. In personal injury suit, X- 
ray film, showing injured portion of 
plaintiff’s spine, and chiropractor’s tes- 
timony as to his interpretation of film, 
on which he put identifying legend as 
soon as it was developed after seeing 
it taken by X-ray technician and re- 
moved fom machine, were admissible in 
evidence ag against contention that 
film was not properly  identified.— 
Manos v. James, 110 P.2d 887. 


§ 1165 
Mo. A deed made 55 years before 
the trial was an “ancient deed” and 
its recitals were evidence of the facts 
therein stated.—Brown y. Weare, 152 
S.W.2d 649: 


Tex.Civ.App. Where record of trans- 
fers more than 90 years old was 
contained in the Deed Records de- 
stroyed by courthouse fire, and com- 
plete reproduction of transfers in evi- 
dence was impossible of accomplish- 
ment, index references to transfers and 
references to transfers in other ancient 
deeds executed after transfers were ad- 
missible, notwithstanding that refer- 
ences were hearsay, self-serving and 
intrinsically weak and would not be 
admissible if offered shortly after their 
execution, in view of fact that such 
evidence was all the evidence of which 
such phase of the ease was suscepti- 
ble, and that the lapse of time had 
silenced every other source of proof 
of execution of transfers.—Gulf Qu 
Corporation y. Amazon Petroleum Cor- 
poration, 152 S.W.2d 902, error refused. 


§1 

Cai, Recitals in ancient deeds and 
statements in official documents kept as 
part of the regular function of the of- 
fice by some department of the govern- 
ment or authorized by the legislature 
are admissible in evidence under an ex- 
ception to the hearsay rule. Code Civ. 
Proc. §§ 1920, 1924.—Ames vy. Empire 


Star Mines Co., 110 P.2d 13, prior 
opinion 93 P.2d 635. 

Tex.Civ.App. Where record of trans- 
fers more than 90 years old was con- 
tained in the Deed Records destroyed 
by courthouse fire, and complete re- 
production of transfers in evidence was 
impossible of accomplishment, index 
references to transfers and references 
to transfers in other ancient deeds 
executed after transfers were admis- 
sible, notwithstanding that references 
were hearsay, self-serving and intrinsi- 
cally weak and would not be admis- 
sible if offered shortly after their exe- 
cution, in view of fact that such evi- 
dence was all the evidence of which 
such phase of the case was susceptible, 
and that the lapse of time had silenced 
every other source of proof of execu- 
tion of transfers.—Gulf Oil Corpora- 
tion v. Amazon Petroleum Corporation, 
152 S.W.2d 902, BES ieee 

1 


Tex.Civ.App. Where defendants in 
trespass to try title relied on 10-year 
statute of limitations, a letter writ- 
ten some 380 years: before trial by de- 
fendants’ predecessor in title to plain- 
tiff’s mother, tending to show that. de- 
fendants’ predecessor in title was a 
tenant of plaintiff’s mother at time let- 
ter was written, constituted an ‘“ad- 
mission, against mterest’”’\ and was ad- 
missible as an “ancient document” pro- 
vided proper predicate was laid. Ver- 
non’s Ann.Civ.St. art. 5510.—Smith y. 
Lynn, 152 S.W.2d 838. 

§ 1187 

Ala. Under the statute dealing with 
the production of documents under the 
control of a party to a suit at law, for 
use as evidence by the opposing party, 
the court, on motion of the party de- 
siring the production of such docu- 
ments in possession of the opposing 
party, may after notice require the 
production of a document containing 
evidence pertinent to the issue. Code 
1923, § 7774.—Ex parte Hart, 200 So. 
783, 240 Ala. 642. 

Idaho. In action to recover disability 
benefits under life policy, where jin- 
sured, in application for policy, stipu- 
lated that he waived all provisions of 
law forbidding physician from testify- 
ing as to any information acquired by 
him in attending or examining him, 
trial court was justified in ordering that 
certain X-ray pictures taken by a phy- 
sician in insured’s employ be submitted 
before trial to_insurer’s physician for 
examination. Code 1932, § 16-203.— 
Murphy v. Mutual Life Ins. Co. of 
New York, 112 P.2d 993. 

Iil.App. In suit to try title to prop- 
erty levied on by defendant under a 
judgment by confession against a third 
party, where defendant sought to estab- 
lish that transfer of property by judg- 
ment debtor to his brother who in turn 
conveyed property by chattel mortgage 
to plaints as security for note was 
in fraud of creditors, and that plaintiff 
at time of receiving chattel mortgage 
was aware thereof, trial court, erred in 
refusing to order plaintiff to produce 
its books upon defendant giving notice, 
where it appeared that there could be 
no efficient cross-examination of wit- 
nesses in absence of the books. Mu- 
nicipal Court. Rules, rule 137,—La Salle 
Mortgage & Discount Co. v. Horan, 30 
N.H.2d 785, first. case, 307 Ill.App. 547. 

§ 1194 

Iil.App. In township school trustees’ 
suit against sureties on school treas- 
urer’s successsive bonds, chancellor 
properly overruled one surety’s oral 
motion, made when case was ealled for 
trial over two years after institution 
of suit to make available to such sure- 
ty all books and records relating. to 
treasurer’s accounts, including audit 
thereof, made at trustees’ expense, as 
such surety did not exercise due dili- 
gence in making motion and had no 
right to demand such audit.—Trustees 
of «Schools of Township 36 North, 
Range 10 East of Third P. M., Will 
County, v. American Surety Co, of New 
York, 30 N.H.2d 513, 307 IlL.App. 398. 


§ 1200 
8.D, In garnishment proceeding 
against automobile liability insurance 
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company for amount of judgment 
against insured’s employee for damages 
caused by automobile accident, where 
company produced carbon copy of typed 
portions of liability policy and speci- 
men copy thereof, court erred in order- 
ing that defendant’s answer be strick- 
en for noncompliance with order to pro- 
duce original duplicate carbon copy of 
policy, in absence of showing that 
company had any other carbon copy 
thereof than that produced or failed 
to produce everything material to is- 
sue in its possession,—Schmierer  v. 
Mercer, 297 N.W. 682. 
§ 1205 

Wash. A record of a primary fact 
made by a public official in the per- 
formance of official duty is, or may be 
made by legislation, competent prima 
facie evidence as to existence of such 
facts, but records of investigations and 
inquiries conducted either voluntarily 
or pursuant to requirement of law by 
publie officers concerning causes and 
effects, and involving exercise of judg- 
ment and discretion, expressions of 
opinion, and the making of conclusions 
are not admissible in evidence as “pub- 
He yoga eee v. Johnson, 115 P. 


§ 1206 

Cal.App. The effect of a judicial rec- 
ord of the state of Missouri is the same 
in California as in Missouri. Code Civ. 
Proc. § 1913.—Anchors v. Anchors, 107 


P.2d 973. 
§ 1209 : 


C.C.A.Mo. Under Missouri law, a cer- 
tified copy of death certificate by Bu- 
reau of. Vital Statistics is prima facie 
evidence as to cause of death. Mo.St. 
Ann. § 9060, p. 4199.—Jones v. Mutual 
ae Ins. Co. of New York, 113 F.2d 

C.C.A.Mo. In actions to recover acci- 
dental death benefits under insurance 
policies, certified copy of certificate of 
death which was filed by insured’s at- 
tending physician as required by law 
of Kansas where insured’s death oc- 
curred was admissible only as a “public 


record” which under Kansas law was 
“prima facie evidence” of the _ facts 
which it recited. Gen.St.Kan.1935, 65- 


144.—Krug v. Mutual Ben. Health & 
Accident Ass’n, 120 F.2d 296. 

C.C.A.Mo. Death certificate which 
was filed by insured’s attending physi- 
cian as required by law of Kansas 
where insured’s death occurred, and a 
certified copy of which was introduced 
by insurers, was subject to rebuttal and 
explanation. Gen.St.Kan.1935, 65-144. 
—Krug v. Mutual Ben. Health & Acci- 
dent Ass’n, 120 F.2d 296. 


Mass. In death action, death certifi- 
eate is “prima facie evidence’’ of facts 
recorded therein, and such facts must 
be taken as true, in absence of other 
eontrolling evidence. G.L.(Ter.Hd.) ec. 
46, § 19.—Lydon vy. Boston Hlevated 
Ry., 84 N.E.2d 642, 309 Mass. 205. 


Mo.App. There is no more convincing 
proof of the date of a person’s birth 
than the birth certificate filed and on 
record with the bureau of vital statis- 
ties.—Hente v. Michie, 151 S.W.2d 107. 


Pa.Orph. Discrepancies in the spell- 
ing of Christian or family names will 
not operate to affect the probative val- 
ue of affidavits and certificates from a 
foreign land, offered to show relation- 
ship.—In re McLaughlin’s Hstate, 29 
Del, 478. 

Tex.Civ.App. Where life policy pro- 
vided that if insured should within one 
year of the date of reinstatement after 
lapse of policy die of heart disease or 
a complication thereof, then insurer 
would be liable for only one-fourth of 
face of policy and insured died within 
a year after reinstatement of policy, 
statements in death certificate and proof 
of loss that insured’s death resulted 
from heart disease were not conclusive 
but were subject te explanation, and 
raised only an issue of fact which was 
presumably determined against the in- 
surer, where trial court rendered judg- 
ment for the beneficiary but failed to 
make findings of fact.—Blue Bonnet 
Life Ins. Co. v. Reynolds, 150 8.W.2d 
372, error refused. 


EVIDENCE 
§ 1210 

C.C.A.Wyo. Resolutions or other 
minutes of a corporation are prima facie 
evidence of action taken, but where 
they are ambiguous or lack clarity, 
parol evidence is admissible to explain 
or supplement them, or if they are 
incomplete, to supply the omission.— 
Thermopolis Northwest-Wlectric Co. v. 
Ireland, 119 F.2d 409. 

Ala. The recital of valuable consid- 
eration in contract is conclusive of -na- 
ture of contract and its effect on that 
account.—Sherrill v. Alabama Appli- 
ance Co., 197 So. 1. 

Ala. Where there was little satisfac- 
tory evidence as to amount of debt 
evidenced by mortgage, and no fraud 
or misrepresentation was shown, re- 
citals of mortgage would stand as 
the authoritative statement of its con- 


Sap Ene eves v. Poteet, 197 So. 
Ala, An auctioneer’s certificate pur- 


suant to power of sale in mortgage is 
prima facie evidence of its-recitals as 
to the notice, the time and place of sale, 
and regularity of it——Hlson v. Pridgen, 
2 So.2d 110. 

Cal.App. Recitals contained in a 
trustee’s deed are not conclusive as be- 
tween parties to trust deed.—Security- 
First Nat. Bank of Los Angeles Vv. 
Cryer, 104 P.2d 66, 39 Cal.App.2d 757. 

Cal.App. Where trust deed provided 
that recitals contained in any deed or 
deeds made pursuant to any sale of 
the property with reference to regu- 
larity or validity of sale should be 
eonclusive proof of the_ truthfulness 
thereof, and trustees’ deed recited that 
property covered by trust deed was 
“sold” at the time and place noticed, 
borrower executing trust deed was “es- 
topped” to claim that no sale was in 
fact made, and could not in suit in 
unlawful detainer introduce evidence 
tending to refute the recitals in the 
trustees’ deed.—Bank, of America Nat. 
Trust & Savings Ass’n v. McLaughlin 
Land & Livestock Co., 105 P.2d 607. 

Cal.App. The recital of consideration 
in a written instrument establishes a 
“prima facie case’ and is sufficient in 
absence of convincing evidence contra- 
dicting it, and, if presumption is whol- 
ly irreconcilable with facts and sur- 
rounding circumstances, presumption 
has been overcome, Civ.Code, §§ 1614, 
1615; Code Civ.Proec. § 1962, subd, 2.— 
Kott v. Hilton, 114 P.2d 666. 


Iowa. The consideration recited in a 
conveyance is to be taken as prima 
facie true, but that presumption or- 


dinarily may be rebutted by parol 
testimony.—Kroll v.. Kirchner, 293 N. 


Mass. The statutes providing that 
town clerk’s records and records of 
marriage shall be prima facie evidence 
are inapplicable to foreign records.  G. 
L.(Ter,Ed.) c. 46, § 19; c 207, § 45.— 
Vergnani y. Guidetti, 32 N.E.2d 272, 
3808 Mass. 450. 

Mo. A recitalin trustee’s deed to cor- 
poration, purchasing land at sale on 
foreclosure of trust deed, that such cor- 
poration held trust deed and note se- 
cured thereby at time of foreclosure, 
was prima facie evidence of such fact. 
Mo.St.Ann. § 3094, p. 1918.—Cockrell v. 
Taylor, 145 S.W.2d 416. 

Mo.App. In beneficiary’s action on 
life policy, the application for which 
stated that insured must be: in good 
health on date of policy, hospital record 
showing that insured was in hospital 
after date of application and prior to 
issuance of policy was not conclusive 
on beneficiary who did not concede 
that insured was in hospital and who 
did not know that insured had ever 
been in hospital.—Chapman v. National 


aye & Accident Ins, Co., 144 S.W.2d 
Mo.App. In action on life policy 


containing sound health clause, hospi- 
tal records of person alleged to be the 
insured were admissible notwithstand- 
ing that the records were unsworn 
statements and constituted hearsay evi- 
dence, but records were subject to im- 
peachment.—Wright v. John Hancock 
Mut. Life Ins. Co. of Boston, Mass., 
153 S.W.2d 747. 

N.J.Ch. Where mortgagee purchased 


§ 1214 


at foreclosure sale and sheriff’s deed 
referred to chancery cause wherein 
mortgagee was complainant and nomi- 
nal mortgagor, second mortgagees and 
executors and distributees of true own- 
er of the mortgaged properties were de- 
fendants, such recital created presump- 
tion that true owner’s distributees and 
second mortgagees had notice of the 
business relationship between true own- 
er and nominal mortgagor, as basis for 
compelling distributees to indemnify 


nominal mortgagor.—Ackermann Vv. 
Loadsman, 18 A.2d 572, 129 N.J.Eq. 
120, 


N.C. Recitals in a _ trustee’s deed 
executed after foreclosure sale under 
deed of trust were ‘‘prima facie evi- 
dence” of correctness of facts set forth 
therein and burden of provis other- 
wise was on person attacking sale.— 
Dillingham v. Gardner, 13 S.H.2d 478, 
QE TING Crs, 2a 

N.C. Recitals in deed to purchaser 
of property sold under power of sale 
in deed of trust relating to instruments 
by which power was exercised consti- 
tuted prima facie evidence of their bona 
fide correctness.—Pearce v. Watkins, 14 
8.H.2d 653, 219 N.C. 636. 

Tex.Civ.App. The form of receipt is- 
sued for premiums on industrial life 
policy, containing printed recitations 
that receipt was for deposit on revival 
application, was not conclusive against 
beneficiary who relied on such receipt 
to negative alleged lapse of policy, 
where no policy number was named 
and specific language requesting re- 
vival and conditions for revival were 
marked out.—Shultz v. American Nat. 
Ins. Co., 142 S.W.2d 275, error dis- 
missed. 

Tex.Civ.App. Where deed of trust 
provided that in any deed given by 
trustee or substitute all statements of 
facts or other recitals concerning sale 
should be taken as prima facie evi- 
dence, recitals in substitute trustee’s 
deed that default occurred in payment 
of indebtedness which was declared to 
be due by holder and that substitute 
trustee having been requested by holder 
of indebtedness to enforce trust of- 
fered property for sale at certain time 
and place pursuant to notice which was 
given before sale which recitals were 
not controverted by testimony were 
“prima facie evidence’ that provisions 
of the deed of trust respecting sale were 
complied with.—Smith v. HElliott, 149 
S.W.2d 1067, error refused. 


Tex.Civ.App. The mere recital in 
purported deed from junior deed of 
trust lien claimant to plaintiff who in- 
stituted action in trespass to try title 
of a consideration for the deed was not 
in and of itself sufficient to show that 
the plaintiff was a “purchaser for yal- 
ue’ within rule requiring plaintiff to 
show, before he could defeat- senior 
deed of trust lien, that he was a bona 
fide purchaser for value without notice 
of facts which tolled running of statute 
of limitations against enforcement of 
the senior lien. Vernon’s Ann.Civ.St. 
arts. 5520, 5522.—Towns v. Muhler, 152 
S.W.2d 866, error refused. 


2 

Pa.Com.Pl. Books of original entry 
can not be offered in evidence to prove 
a claim based on a contract.—Jacob y. 
Bleiberg’s Hx’rs, 23 West. 77. 

Pa.Orph. Claimant endeavored to re- 
cover for services for nursing the dece- 
dent, and not being a competent wit- 
ness to prove her claim, she endeavored 
to prove it. by offering a book of origi- 
nal entries. Held: That while the wit- 
ness could prove the book, yet the book 
was insufficient to prove the claim,—tin 
re Ewing’s Hstate, 3 Fay.L.J. 161. 

Where books of original entry are re- 
ceived in evidence, they are prima facie 
proof both of the items and the value 
stated._In re Ewing’s Wstate, 3 Fay.L, 
J. 161. 

§ 1214 

C.C.A.Tex. Motion pictures displayed 
to jury are entitled to no more weight 
than the testimony of a reliable wit- 
ness.—Maryland Casualty Co, v. Coker, 
118 F.2d 48. 

Ind. Photographs are no more con- 
clusive of the physical facts than tes- 


§ 1217 


timony of witnesses, and it is for jury 
to determine their weight and reliabili- 
ty by same tests used in weighing other 
evidence.— Pettibone v. Howard, 34 N.E. 


2 


§ 1217 f 
N.Y.Ct.Cl. Where legends or descrip- 
tion appearing in ink on reverse side 
of photographie exhibits were not re- 
ceived in evidence, they could not be 
considered.—Brown vy. State, 29 N.Y.S. 


2d 85, 176 Misc. 748. 

§ 1220 
C.C.A.Ill. In suit to recover total 
permanent disability benefits under 


war risk policy, admission of testimony 
of physician’s interpretation of an X- 
ray of insured’s chest without produc- 
ing the X-ray plate was error, since the 
testimony was not the “best evidence”. 
—Gay v. U. S., 118 F.2d 160. 

Iil.App. The law only requires the 
highest proof of which a case is sus- 
ceptible or that can reasonably be 
made.—Hellwig v. Lomelino, 33 N.BH.2d 
174, 309 Ill.App. 369. 

La.App. Primary evidence of an obli- 
gation or instrument is always required 
when possible, and secondary evidence 
may only be used in those cases and 
after complying with requirements 
specified by law. Civ.Code arts. 2279, 
2280.—Murff v. Murff, 1 So.2d 407. 

N.J.Sup. In action by wife’s execu- 
tor and trustee against husband’s exec- 
utors to recover for wife’s estate the 
value of jewelry which allegedly be- 
longed to wife and was claimed to have 
been unlawfully appropriated by hus- 
band before his death, exclusion of 
appraisal and bill of sale offered by de- 
fendant to prove value of jewelry was 
proper, where bill of sale was dated 
three years after wife’s death and ap- 
praisal was made several years after al- 
leged conversion, the appraisal being 
incompetent to prove value as of time 
of conversion and not the “best evi- 
dence.”—FVirst Nat. Bank of Toms Riv- 


fie’ Levy, 16 A.2d 555, 125 N.J.L. 
458. 
N.Y.App.Div. In automobile _negli- 


gence action, permitting plaintiff's ex- 
pert medical witness to testify over 
defendants’ objection to matters shown 
by X-rays without introducing X-ray 
pictures in evidence constituted pre- 
judicial error.—Gursslin vy. Helenboldt, 
21 N.Y.S.2d 269, 259 App.Div. 1064. 

Tex.Civ.App. ‘Primary evidence” or 
“best evidence” is kind of proof which 
affords greatest certainty of fact in 
question under any possible circum- 
stances, and all evidence falling short 
of such proof in degree is “secondary 
evidence”.—Pettit v. Campbell, 149 S.W. 
2d 633. 


Under some circumstances, ‘‘best evi- 
dence’ may mean evidence which is 
more specific and definite as against 
that which is merely general and in- 
definite or descriptive.—Pettit v. Camp- 
bell, 149 S.W.2d 6338. : 

Facts must be proven by “best evi- 
dence” obtainable, or, in other words, 
best evidence of which case in its na- 
ture is susceptible must be produced 
by party on whom burden of proving 
facts rests.—Pettit v. Campbell, 149 S. 
W.2d 638. 

The rule requiring ‘“‘best evidence” 
means that no evidence which is merely 
substitutionary in its nature shall be 
received so long as original evidence 
ean be had.—Pettit v. Campbell, 149 
S.W.2d 633. 

The rule requiring ‘best evidence’ 
does not demand greatest amount of 
evidence which can possibly be given 
of any fact, but only excludes such 
evidence as itself indicates existence of 
more original sources of information,— 
Pettit v. Campbell, 149 S.W.2d 633. 
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C.C.A.N.M. One is required to pro- 
duce best evidence available, but where 
original invoices, inventories, books or 
other records have been destroyed by 
fire, resort may be had in an action 
on fire policy to duplicates, bank 
records, or other like evidence which 
is the best available-—Baltimore Ameri- 


can Ins. Co. of New York v. Pecos 
Mereantile Co., 122 F.2d 143. 
D.C.N.J. Where libel for possession 


EVIDENCE 


of ship and cargo formerly belonging 
to associations existing under laws of 
the Republic of Lithuania, which were 
deprived of their property and assets 
and dissolved by decree promulgated 
by the Soviet Socialist Republic of 
Lithuania, was instigated by attorney 
in fact acting under powers of attor- 
ney purportedly voluntarily executed 
by officers of such associations, cable- 
grams from the persons whose signa- 
tures appeared on such>-powers of at- 
torney, although not the “best evi- 
dence,” were-worthy of some considera- 
tion as indicating that such powers of 
attorney were executed under coercion, 
especially when the best evidence was 
net available—The Denny, 40 F.Supp. 


92° 

Ga.App. Where testimony on an is- 
sue made by taxpayer’s affidavit of il- 
legality to a tax execution issued by 
town was that no ordinance or resolu- 
tion had been passed fixing the tax rate 
and levying the tax, the testimony was 
not as to the contents of any records, 
and therefore was not objectionable on 
ground that there was higher and bet- 
ter evidence.—Scott v. Mayor, etc., of 
pene Airy, 14 §.H.2d 127, 64 Ga.App. 

Mich. In railroad warehouse fore- 
man’s action for injuries received in 
fall on icy steps near platform of de- 
fendant’s warehouse where there was 
evidence that over a long period of 
time, during winter weather, water had 
dripped from end of canopy, which 
covered platform, upon steps, and that 
such condition existed before and after 
accident, admitting evidence, as _ to 
sagging of canopy, by architect who 
had measured distance between canopy 
and platform was not error, as against 
claim that proper method of ascertain- 
ing whether canopy sagged would have 
been to place a level upon it.—Perl v. 
Cohodas, Peterson, Paoli, Nast Co., 
294 N:W. 697, 295 Mich. 325. 

Mich. Witnesses may not speculate 
or conjecture as to possible or probable 
damages, but the best evidence of 
which the subject will admit is re- 
ceivable, and such evidence is often 
nothing better than the opinion of a 
well informed person upon the subject 
under investigation.—Compton v. Fish- 
oak sae Inec., 299 N.W. 750, 298 Mich. 


Tex.Civ.App. Where record of trans- 
fers more than 90 years old was con- 
tained in the deed records destroyed 
by courthouse fire, and complete re- 
production of transfers in evidence was 
impossible of accomplishment, index 
references to transfers and references 


to transfers in other ancient deeds 
executed after transfers were ad- 
missible, notwithstanding that refer- 


ences were hearsay, self-serving and 
intrinsically weak and would not be 
admissible if offered shortly after their 
execution, in view of fact that such 
evidence was all the evidence of which 
such phase of the case was susceptible, 
and that the lapse of time had silenced 
every other source of proof of execu- 
tion of transfers.—Gulf Oil Corpora- 
tion y. Amazon Petroleum Corporation, 
152 S.W.2d 902, error refused. 


§ 1225 

Ga.App. In action by landlord 
against tenant to recover cost of im- 
provements as specified in lease where 
landlord testified without objection 
that he knew of his own knowledge 
that the amounts set out in the item- 
ized statement had been paid by him 
overruling of objection to landlord’s 
testimony that something in excess of 
specified sum had been paid out was 
proper, as against contention that eyi- 
dence was a “conclusion” and was not 
the “best evidence’ and that landlord 
did not testify that he knew that ex- 
penditures testified to went into the 
erection of the building—Arkansas 
Fuel Oil Co. v. Andrews Point Co., 13 
§$.E.2d 738. 

Tex,Com.App. An order of county 
commissioners’ court actually passed is 
not void because not entered upon 
minutes of court, and fact that order 
was made can be shown by _ parol 
evidence and by circumstances.—Weavy- 
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er vy. Commissioners’ Court of Nacog- 
doches County, 146 S.W.2d 170, 136 
Tex. 611, reversing Commissioners 


Court of Nacogdoches County v. Weay- 
er, 141 S.W.2d 764. 
§ 1226 4 

Mad. In action for injuries to 15 
year old girl, a paper writing on which 
was entered the result of an examina- 
tion of the girl by her music teacher 
after the accident was properly ex- 
cluded where teacher testified fully in 
reference to girl’s relative physical and 
mental condition and her musical ap- 
titude and application before and after 
the injury, and the writing was not 
produced to refresh his memory and 
his independent recollection was the 
“best testimony” of what he knew.— 
Riley v. Naylor, 16 A.2d 857. 

N.Y. In action against physicians 
and hospital for maipractice and aban- 
donment of plaintiff's case, exclusion 
of records of another hospital relating 
to plaintiff’s case, which were produced 
by medical witness, on general objec- 
tion and on ground that records could 
not be produced when witness was 
present in court, was erroneous. Civil 
Practice Act, § 374-a.—Meiselman v. 
Crown Heights Hospital, 34 N.H.2d 367, 
285 N.Y. 389, reversing 20 N.Y.S.2d 
174, 259 App.Div. 840, appeal. denied 
20. N.Y.S.2d 669, 259 App.Div.. 916. 

N.Y.Sup. If it becomes necessary to 
prove contents of document it must be 
produced or its absence accounted for. 
ee v. Matthews, 27 N.Y.S.2d 

6. 

Tex.Civ.App. Generally, a written 
instrument is ‘best evidence’ of its 
contents, and parol evidence is inad- 
missible to prove such contents, unless 
proper predicate is laid for introdue- 
tion of secondary evidence.—Pettit v. 
Campbell, 149 S.W.2d 633. 


§ 1227 

N.Y.Sup. A fact which has been re- 
duced to writing may be proved inde- 
pendent of the writing—Harmon v. 
Matthews, 27 N.Y.S8.2d 656. 

Oral evidence as to the testimony of 
a witness at a former trial, made by 
one who heard the testimony, is admis- 
sible, and stenographer’s minutes are 
not ‘‘best evidence” in the sense that 
all other evidence is “‘secondary’’.—Har- 
mon v. Matthews, 27 N.Y.S.2d 656. 

In proceedings for expulsion of mem- 
ber of trade union, testimony of chair- 
man and secretary of union’s execu- 
tive committee and testimony of com- 
plaining witness were admissible to 
show that such witness did not take 
part in deliberations and voting of 
committee, especially where evidence 
established loss of relevant records.— 
Harmon v. Matthews, 27 N.Y.S.2d 656. 

§ 1228 

D.C.Pa. Where parties, without any 
fraud or mistake, have deliberately put 
their engagements in writing, the law 
declares the writing to be not only the 
best, but the only evidence of their 
agreement, and all preliminary negotia- 
tions, conversations and verbal agree- 
ments are merged in and superseded by 
the subsequent written contract.—The 
Valmar, 38 F.Supp. 618. 

Ark. In partition suit by widow and 
daughter of deceased former owner of 
land involved against grantee of inter- 
est of decedent’s son therein, testimony 
concerning lease, executed by adminis- 
trator of decedent’s estate for purpose 
of paying debts only, was incompetent, 
in absence of showing that lease was 
lost and could not be produced, proof 
of its contents, and court order author- 
izing administrator to enter into Jease. 


Pope’s Dig. § 66.—Bingham. vy. Rhea, 
143, S.W.2d 1087. 
Mo.App. Written contracts are the 


best evidence of their contents.—Cald- 
well v. Barnsdall Refining Corporation, 
150 S.W.2d 504. 

N.Y.Sur. The statute making void 
any promise of a decedent unless it or 
some note or memorandum thereof 
be in writing, and be subscribed by 
the decedent, does not affect or- modify 
the best evidence rule as to proof of 
any writing. Personal Property Law, 
§ 31.—In re Bernard’s Hstate, 26 N 
Y.S.2d 767, 176 Mise. 182. 


\ 


ree) 


Pa.Super. Where parties, without 
any fraud or mistake, have deliberate- 
ly put their engagements in writing, 
the law declares the writing to be not 
only the “best evidence” but the only 
evidence of their agreement.—Colonial 
Mfg. Co. v. Carideo, 16 A:2d 731, 142 
Pa.Super. 485. 

Tex.Civ.App. In action to recover 
jewelry wherein defendant filed a 
eross-action which was based on a 
pledge of the jewelry by -plaintiff’s 
husband, wherein the written pledge 
agreement was not introduced in evi- 
dence, testimony of husband that he 
pledged jewelry for a loan and testi- 
mony of defendant’s agent to the same 
effect was incompetent to establish the 
written pledge agreement.—Moring v. 
Wolf & Klar, 146 S.W.2d 1088. 

§ 1230 
Idaho, In mortgage foreclosure suit, 
testimony that mortgagee company is- 
sued a formal approval letter to its 
financial correspondent did not consti- 
tute testimony as to letter’s contents 
and hence was not objectionable on 
ground that letter itself was the “best 
evidence” of its contents and was not 
produced or accounted for, particularly 
where identical information was elicit- 
ed from the same witness on cross-ex- 
amination by the objecting party.—Un- 
ion Cent. Life Ins. Co. y, Nielson, 114 
P20 2652. 

§ 1237 


Mo.App. Available letters should be 
permitted to speak for themselves, and 
the trial court should not permit wit- 
nesses to state their memory of what 
is contained in the letters—Brandtjen 
& Kluge v. Hunter, 145 S.W.2d 1009. 
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Mo. Oral testimony as to contents 
of letters or postmark was properly 
excluded as not the ‘‘best evidence”’.— 
Findley v. Johnson, 142 S.W.2d 61. 

Pa.Super. Books of original entry 
of a merchant are not the only evi- 
dence that may be presented in court 
of a running account, and are not 
necessarily the “best evidence” there- 
of.—Vondersmith y. Kloidt, 17 A.2d 
706, 143 Pa.Super. 170. 

Pa.Com.Pl. Books of original entry 
showing accounts of the lodge’s treasur- 
er are the best evidence of the moneys 
in the treasurer’s hands, and prevail 
over testimony of loose statements as to 
the amount in controversy made by the 
treasurer, and subsequently denied by 
her.—Woodling v. Holshue, 14 North- 
umb.L.J. 301. 

Tex.Com.App. In insurance agency’s 
action to recover premiums allegedly 
due on insurance policies, trial court 


erred in admitting copy of agency’s 
sworn account, over objection that 
agency’s books were the “best_ evi- 


dence”’.—J. E. Earnest & Co. v. Word, 
152 S.W.2d 325, reversing Word v. J. 
BE. Earnest & Co., 129 S.W.2d 833. 

§ 1246 

Il.App. In switchman’s action under 
the Federal Employers’ Liability Act 
for injuries sustained when freight cars 
eollided in classification yards in Ken- 
tucky, switchman’s testimony that he 
distinguished a car of ‘perishables” 
which foreman had directed him to ob- 
tain from other cars on track by a yel- 
low card on its side bearing word 
‘perishables” in red letters and written 
words “Memphis Line, from Cincinnati” 
was admissible without producing orig- 
jnal records to prove that car was des- 
ignated for interstate shipment. Fed- 
eral Employers’ Liability Act, 45 U.S. 
C.A. § 51 et seq.—Mitchell v. Louisville 
& N. R. Co., 35 N.H.2d 81, 310 Ill.App. 
563, conforming to mandate 31 N.W.2d 
965, 375 Ill. 545, reversing 27 N.H.2d 
861, 305 Ill.App. 635. 

In a personal injury action under the 
Federal Employers’ Liability Act, a wit- 
ness without producing the original rec- 
ords may describe the contents of mark- 
ings on cars as tending to prove that 
the cars were engaged in interstate com- 
merece. Federal Employers’ Liability 
Act, 45 -U.S.C.A. § 51 et seq.—Mitchell 
y. Louisville & N. R. Co., 35 N.H.2d 81, 
310 Ill.App. 563, conforming to man- 
date 31 N.H.2d 965, 375 Ill. 545, re- 
versing 27 N.E.2d 861, 305 Ill.App. 
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§ 1248 
N.J. In action by trucker for breach 
of trucking contract by manufacturer 
which refused to use trucker’s truck- 
ing service, wherein part of damages 
claimed by trucker consisted of loss 
incurred in disposing of trucking 
equipment procured for purposes of 
the contract, the character of trucker’s 
interest in the trucking equipment was 
immaterial, and documentary proof of 
ownership was not required, where 
there was nothing to indicate that 
trucker’s interest disposed of was dif- 
ferent from the interest trucker had 
acquired.—Wilson Transp. Co. v. 
Owens-Illinois Glass Co., 17 A.2d) 581, 
125 N.J.L. 636. 
§ 1287 


Cal.App. In action to recover judg- 
ment for installments of maintenance 
and support money alleged to have ac- 
crued under the provisions of Missouri 
divorce decree, the records of the Mis- 
souri court were the “best evidence’, 
and plaintiff could not ‘competently 
testify thereto’ within statute relating 
to sufficiency of affidavits on motion 
for summary judgment. Code Civ.Proc. 
eho eee v. Anchors, 107 P.2d 

Mo. A plea of guilty constitutes 
best evidence of the guilt of person so 
pleading, and is proper evidence of 
law violation.—State, on Inf. of Me- 
Kittrick, v. Williams, 144 S.W.2d 98. 

N.Y.Sup. Written testimony signed 
by a witness is the ‘best evidence” of 
his testimony.—Harmon vy. Matthews, 
27 N.Y.S.2d 656. 

Tex.Civ.App. The entry of the judg- 
ment rendered is a formal act and 
should evidence with clarity the action 
taken by the court, and is the best 
evidence of the judgment rendered.— 
General Exchange Ins. Corporation vy. 
Appling, 144 §.W.2d 699. 

Tex.Civ.App. Witnesses are general- 
ly permitted to testify in proper case 
as to what they heard a person testify 
on another trial.—Pettit v. Campbell, 
149 S.W.2d 633... , 

A party should not be _ permitted, 
without notice, to offer parol testimony 
as to contents of -deposition taken in 
another case, which might not then be 
available for use by other party in 
order to correct mistakes or omissions 
of witness orally testifying as to its 
contents.—Pettit v. Campbell, 149 S. 
W.2d 633. 

In action for fraud, testimony of 
plaintiff's attorney as to contents of 
defendant’s deposition, taken in prior 
federal court suit against him on same 
transactions, was inadmissible, as not 
“best evidence” available, on hearing 
of defendant’s plea of privilege, in ab- 
sence of excuse for not producing such 
deposition or properly verified copy 
thereof. Vernon’s Ann.Civ.St. art, 1995, 
sub de sls Heuuss v. Campbell, 149 S.W. 
2¢ : 


Tex.Civ.App. In action for actual 
and exemplary damages for alleged 
wrongful sequestration, if evidence that 
defendant had filed several complaints 
against plaintiff and had caused her 
arrest thereunder was deemed admis- 
sible, the complaints were the ‘best 
evidence” of their contents, and should 
have been produced instead of permit- 
ting the plaintiff to testify concerning 


their contents.—Scott v. Molter, 149 
S.W.2d 642. 
§ 1291 
Fla. In suit to enjoin enforcement 


of order of milk commission, the rec- 
ord as filed in office of Secretary of 
State was paramount proof of question 
whether order had been adopted by 
the milk commission as long as that 
record and record in injunction suit 
did not show evidence of equal dignity 
that record filed in office of Secretary 
of State was false. ACES 5 LOS 9 sic: 


19231.—Milk Commission  v. Dade 
County Dairies, 200 So. 83. 

§ 1294 ‘ 
Del.Super. Corporate minutes are 


“prima facie evidence” of the proceed- 
ings which transpired at a meeting, but 
where a matter has been omitted there- 
from, competent testimony is admis- 
sible to supplement such minutes.— 


§ 1300 


Pheenix Finance Corporation v. Iowa- 
Wisconsin Bridge Co., 16 A.2d 789. 

Iil.App. In personal injury action, 
exclusion of summary of hospital rec- 
ord containing statement as to plain- 
tiff’s condition, was not error, where 
summary was composed by board of 
physicians, none of whom was called 
as a witness, and summary was merely 
conclusion of physicians, who based 
their opinions not upon examination of 
patient but upon examination of rec- 
ord.—Wiedow v. Carpenter, 34 N.H.2d 
83, 310 Ill.App. 342. 

Tenn.App. In action on industrial 
life policy, exclusion of testimony that 
insurer refused to issue insurance poli- 
cies on pefsons over the age of 50 
years was not error where age limit 
was set out in the rate book which was 
the “‘best evidence’”’ and which was not 
produced in evidence.—North Carolina 
Sr Life Ins. Co. v. Banks, 148 S.W.2d 

In action on industrial life policy 
providing that if insured’s true age 
at date of issuance of policy was great- 
er than oldest age accepted by insurer 
then insurer by payment of reserve 
was absolved from further liability, 
parol testimony as to printed rules and 
regulations of the insurer were not ad- 
missible since rules themselves were 
the ‘‘best evidence’’.—North Carolina 
ae Life Ins. Co. v. Banks, 148 S.W.2d 

Wis. In town mutual insurance 
company’s actions to recover assess- 
ments levied against policyholders, tes- 
timony by company’s president that 
resolution levying the assessments was 
adopted in the form and manner re- 
corded in the minutes of board meet- 
ing was admissible over. objections 
that such testimony was not the best 
evidence and sought to amend written 
records by parol testimony since such 
testimony corroborated statements in 
the minutes. St.1925, § 202.01 et seq. 
—Lisbon Town Fire Ins, Co. v. Tracy, 
296 N.W. 126, 236 Wis. 651. 

Where the records of a corporation 
are omitted entirely, or are so imper- 
fectly kept as not to show the adop- 
tion of resolutions or. other acts of 
the corporation, parol evidence is ad- 
missible to show that such resolutions 
were adopted, or that such acts. were 
done by the governing body, unless the 
law or the charter expressly requires 
all matters to appear of record and 
makes the record the only evidence.— 
Lisbon Town Fire Ins. Co. v. Tracy, 
296 N.W. 126, 236 Wis. 651. 


§ 1296 
Ark. Ordinarily parol evidence is 
not admissible to prove an ordinance 
or resolution.—Satterfield v. Fewell, 
149 S.W.2d 949. 


Cal.App. In action against county to 
recover compensation for services per- 
formed by plaintiff as defendant’s pur- 
chasing agent, testimony of members of 
county board of supervisors as to dates 
of board’s rejections of plaintiff’s 
claims, which defendant contended were 
barred by statutes of limitations, was 
inadmissible as not best evidence, Pol. 
Code, § 4078; Code Civ.Proe. § 343,— 
Barry v. Glenn County, 108 P.2d 81. 

In action to recover compensation 
from county for services performed by 
plaintiff as defendant’s purchasing 
agent, defendant’s plea of statutes of 
limitations was not well taken, in ab- 
sence of record of vote on and rejection 
of plaintiff's claims by county board of 
supervisors, as such facts could not be 
established by oral evidence. Pol.Code, 
§ 4078; Code Civ.Proc. § 343.—Barry 
v. Glenn County, 108 P.2d 81. 

Ill. Where officials are required to 
keep a -record of proceedings of their 
offices, the record constitutes the only 
lawful evidence of action taken and 
cannot be contradicted, added to or 
supplemented by parol. Smith-Hurd 
Stats. ec. 122, § 120—People ex rel. 
Toman vy. Chicago Heights Terminal 
Transfer R. Co., 32 N.H.2d 161, 375 Ill. 
590. 


§ 1300 
D.C.N.Y. The best evidence rule does 
not apply to items of evidence relating 
to collateral matters only.—U. S. v. 
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oe Co. of America, 35 F.Supp. 


Ala. In action by corporation, which 
succeeded bankrupt corporation, against 
employee of both corporations on open 
account and account stated, parol proof 
that plaintiff’s predecessor corporation 
went into bankruptcy was admissible 
as relating to only collateral fact not 
subject to primary evidence rule.—Ben- 
son & Co. v. Foreman, 1 So.2d 898. 

Mo.App. In suit on notes purchased 
from bank, testimony of witness that 
he was president of bank, was not ob- 
jectionable because records of the bank 
were ‘best evidence’ of such fact, 
where official tenure was only collat- 
erally involved.—Rutledge ‘v. Weisen- 
born, 142 S.W.2d 884. 

Tex.Civ.App. Where questions sub- 
mitted to bookkeeper by deposition and 
his answers thereto related to a col- 
lateral matter, the best evidence rule 
need not be complied with.—Hranicky 
v. Trojanowsky, 153 S.W.2d 649, error 
refused. 


§ 1303 2 

C.C.A.Mass. Although testimony of 
an expert in construing complicated 
accounts is admissible under some cir- 
cumstances, the production in court of 
the books or records which are the 
subject of examination by the expert 
is a prerequisite to admission of his 
testimony construing them.—Cabel v. 
Maiowlisek.o2d 998. 

D.C.N.Y.. Summaries of facts from 
extensive and complicated documents 
are admissible in evidence without pro- 
duction of the writings.—U. 8S. v. Alu- 
minum Co, of America, 35 F.Supp. 820, 

D.C.Pa. Secondary evidence is not 
admissible unless it appears that the 
best evidence is inaccessible.—First 
Camden Nat. Bank & Trust Co. v. J. 
R. Watkins Co., 36 F.Supp. 416. 

Fla. Secondary evidence is admissi- 
ble to prove contents of a lost writing 
where proper predicate is laid and 
where such evidence is otherwise com- 
petent and admissible.—Nahmod vy. Nel- 
son, 3 So.2d 162. 

Ga. In suit involving note, exclusion 
from evidence of written statements 
prepared by witness for creditor, sum- 
marizing notes, payments and history 
of transactions, according to conten- 
tions of creditor, was not error, where 
instruments and records themselves 
were or could have been brought before 
jury, and where, in the circumstances, 
it was their province to draw their own 
conclusions from oral testimony and 
documentary evidence.—Blackshear Mfg. 
os vy. Harrell, 12 S.H.2d 328, 191 Ga. 
433. 


til. Where original records consist 
of numerous documents, and fact to 
be proved is general result of an ex- 
amination of the whole collection, evi- 
dence may be given as to such result 
by any competent person who has ex- 
amined the documents, provided the 
result is one capable of being ascertain- 
ed by calculation.—People ex rel, Blair 
v. Ervin, 31 N.E.2d 789, 375 Tl. 435. 

Where issue as to validity of bond 
issue election held pursuant to Roads 


a majority of freeholders in 
district, present acting assessor of 
county was a competent witness and 
could testify as to number of free- 
holders in district, as against conten- 
tion that assessor’s testimony violated 
“best evidence rule’ in that assessor’s 
books were not introduced. Smith- 
Hurd Stats. ec. 121, § 120.—People ex 
Me ree vy. Ervin, 31 N.H.2d 789, 375 


Mo. In contractor’s action to recover 
amount deducted from the amount due 
to the contractor under contract for 
reconstruction of viaduct, as liquidated 
damages for failure of the contractor 
to complete viaduct within specified 
time, chart made from records of con- 
sulting engineers showing when shop 
drawings were received and when they 
were approved was admissible on behalf 
of the commission.—Gillioz v. State 
Highway Commission, 153 S.W.2d 18. 

N.J.Sup. Secondary evidence normal- 
ly cannot be received without first ac- 


* ments, 
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counting for original evidence.—Biehler 
v. Great American Indemnity Co., 21 A. 
20225, abate Neg Leda. 

Secondary evidence is admitted on 
theory that production of primary evi- 
dence is beyond power of party offering 
secondary evidence.—Biehler v. Great 
American Indemnity Co., 21 A.2d 225, 
127 N.J.L. 114. 

N.Y.Sup. If original writing is lost, 
destroyed, unobtainable because out- 
side the court’s jurisdiction, or in pos- 
session of an adverse party who, on 
due notice, does not produce the same, 
secondary evidence is admissible—Har- 
mon v. Matthews, \27 N.Y.S.2d 656. 

N.C. In action to recover damages 

for breach of contract not to engage 
in certain business within the county, 
testimony of an accountant, given as 
an expert, and based on a _ personal 
examination of books and records of 
corporation purehased by plaintiffs, 
with respect to value of its assets be- 
fore and after breach, was competent. 
—Sineath v. Katzis, 12 §.H.2d 671, 218 
N.C. 740. : 
S.C. In proceeding for workmen’s 
compensation involving issue whether 
employee committed suicide, where em- 
ployee’s diary had been lost, testimony 
regarding contents of diary which re- 
lated to such issue was admissible. 
Act July 17, 1935, and § 13, 39 St. 
at Large, p. 1281, and p. 1239.—Owens 
v. Ocean Forest Club, 12 S.E.2d 839. 
L9G2S5C.4 925 

Tex.Civ.App. Where facts can only 
be ascertained by inspection of books 
containing a large number of docu- 
detailed statements, or sum- 
maries of conflicting accounts, rather 
than admit the books themselves in 
evidence, it is advisable to effect the 
same result by testimony, before a 
jury, of a qualified auditor as to his 
findings on examination of the books, 
but such testimony should go no fur- 
ther than to relate what is reflected 
by the books examined.—Bush v. Davis, 
147 S.W.2d 888, error dismissed. 

Tex.Civ.App. Secandary evidence is 
admissible only when best evidence 
cannot be produced, and where testi- 
mony shows on its face that there is 
better evidence in existence, secondary 
evidence should be excluded.—Pettit. v. 
Campbell, 149 S.W.2d 633. 


§ 1305 

D.C.Fla. In patent infringement ac- 
tion, certain blueprints introduced by 
defendants were not the “best evidence”, 
where neither the original drawing nor 
the person making it was produced, and 
no satisfactory explanation was made 
of their absence.—Livesay v. Drolet, 38 
F.Supp. 885. 

It.App. In action on contract of set- 
tlement of claim on policy covering 
damage to tractor, defended on ground 
of payment by draft sent to insured, 
photostatie copy of the draft was prop- 
erly excluded on ground that original 
would be the best evidence.—Wilson y, 
Glens Falls Ins. Co., 32 N.W.2d 9615 
309 Ill.App. 286. 

Iowa. In action on life insurance 
policy, photostatic copy of physician’s 
proot of insured’s death was properly 
excluded as not best evidence, in ab- 
sence of any attempt to excuse non- 
production of original proof.—Olson y, 
prove York Life Ins. Co., 295 N.w. 

Mich. Photostatie copy of alleged 
agreement was incompetent as _ sub- 
Sat ap pout of its contents.—National 

and Co. v. Ternes, 299 N.W. 3 
Mich, 455. ; Ni brent 

S.C. Where writer of letter testified 
that her secretary took it to mailing 
department, but there was no proof 
that letter was received by person to 
whom it was addressed, court properly 
refused to admit letter in evidence.— 
Lemons v. Pilot Life Ins. Co., 13 S.R. 
2d 278, 196 S.C. 297. 


§ 1316 

Ga.App. In determining whether let- 
ters constitute a new promise to pay 
a debt barred by limitations, letters 
written by a creditor, requesting pay- 
ment and referred to in letters written 
by the debtor in reply thereto, are, to 
extent that they make intelligible the 


letters of the debtor, a part of such let- 
ters, and admissible in evidence, and 
it is competent to prove the contents 
of such letters by secondary evidence 
where the originals are not procurable. 
—Martin v. Mayer, 11 S.H.2d 218. 

Mo. In suit to contest probate of 
a will alleged to have been revoked by 
subsequent lost will, if jury found that 
testatrix executed a subsequent will, 
a carbon copy of subsequent will, in- 
troduced .in evidence, could be used 
to prove provisions of subsequent will 
the same as if it were the original.— 
Thomson vy. Butler, 147-S.W.2d 437. 

§ 1317 

N.Y.Sup. In proceedings for expul- 
sion of member of trade union, testi- 
mony of chairman, and secretary of 
union’s executive committee and testi- 
mony of complaining witness were ad- 
missible to show that such witness did 
not take part in deliberations and vot- 
ing of committee, especially where evi- 
dence established loss of relevant rec- 
ords.—Harmon y. Matthews, 27 N.Y.S. 


2d 656. 
§ 1318 

Ky. Generally, parol evidence is ad- 
missible to establish lost records and 
their contents.—Commonwealth ex rel. 
Love v. Reynolds, 146 S.W.2d 41, 284 
Ky. 809. 

Ky. In proceeding to set aside in- 
quest respecting mental condition of 
movant’s sister on ground that neither 
sister nor any one having her in charge 
was summoned or notified of proceed- 
ings resulting in inquest as required 
by statute, where it was alleged that 
there had been proper summons and 
service when judgment in inquest pro- 
ceedings was rendered and that sum- 
mons had been lost and that trial 
court’s clerk failed to make record of 
summons and service in book contain- 
ing record of inquisition proceedings, 
parol evidence was admissible on issue 
whether summons had been issued for 
the sister and her then committee be- 
fore inquisition was held. Ky.St. § 
216aa-72.—Commonwealth ex rel. Love 
He waka 146 S.W.2d 41, 284 Ky. 


§ 1320 

La. Where there was evidence that 
original deed was lost, recorded copy 
of the original was sufficient evidence 
of sale, Civ.Code, art. 2270.—Dupuy y. 
Joly, 200. So. 806, 197 La, 19. 

N.Y.Sup. If loss or destruction of 
writing is shown to have been result of 
fraudulent design, parol evidence is in- 
admissible, and the weaker the reason 
for preservation or fraudulent destruc- 
tion, the stronger becomes the reason 
for admissibility and the more relaxed 
the stringency in respect to foundation 
proof.Harmon y..Matthews, 27 N.Y.S. 


2d 656. 
§ 1322 

N.Y.Sup. In proceeding by customer 
to compel gas company to furnish him 
gas, where obstruction of meter by 
customer destroyed only accurate means 
of determining exact amount of cus- 
tomer’s gas consumption, evidence by 
gas company based on company’s ex- 
perience in gas business, was admissible 
to show approximate amount of cus- 
tomer’s consumption during period that 
meter was not registering. Transporta- 
tion Corporations Law, § 12.—Rocha vy. 
Consolidated Edison Co. of New York, 
22 N.Y.S.2d 157. 


§ 1323 

D.C.N.Y. In action by surety on fi- 
delity bonds issued to an insurer to re- 
cover as insurer’s subrogee on a bank’s 
indorsement of drafts issued by insur- 
er in payment of fraudulent accident 
claims presented by adjuster on ground 
that payees’ indorsements were forged, 
where failure to produce original bonds 
and schedules of coverage was reason- 
ably explained, admission of secondary 
evidence to prove coverage for defalea- 
tions of adjuster at time drafts were 
issued and paid was justified.—Widelity 
& Deposit Co, of Maryland v. Union 
Trust Co. of Rochester, N. Y., 387 F. 
Supp. 3 


§ 1325 
Cal. On application for habeas cor- 
pus attacking validity of conviction on 
ground that defendant was denied his 
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right to counsel, the proffer of a photo- 
static copy of defendant’s letter to the 
district attorney plainly indicating his 
experience, education, and familiarity 
with court procedure at or about the 
time of proceedings wherein he stood 
mute was proper where original letter 
was in the custody of the district at- 
torney. Code Civ.Proc. § 1855, subd. 
3; Pen.Code, § 987; U.S.C.A.Const. 
Amend. 6; Const.Cal. art. 1, § 13.— 
Ex parte Connor, 108 P.2d 10, 16 Cal. 
2d 701, certiorari denied Connor v. 
cee of State of California, 61 S.Ct. 


Iowa. In action on life insurance 
policy, applied for after time at which 
plaintiff’s verified proof of insured’s 
death under policy issued by another 
company than defendant stated that 
insured first complained of and con- 
sulted physician for illness resulting 
in his death, photostatic copy of such 
proof, with which such other company 
refused to part, was admissible in evi- 
dence as admission against interest by 

laintiff in connection with defense 
hat insured was not in good health 
when policy sued on was issued and 
defense of accord and satisfaction by 
cancellation and rescission of policy. 
—Noble v. United Ben. Life Ins. Co., 
297 N.W. 881, 230 Towa 471. 

§ 1332 

D.C.Pa. In action for conversion of 
vanilla beans which had been pledged 
on a warehouse receipt as_ security 
for loan ‘evidenced by note which had 
been renewed several times, secondary 
evidence of the notes was admissible 
where there was testimony that after 
each note was renewed the old note 
was returned to the borrower.—First 
Camden Nat. Bank & Trust Co. v. J. 
R. Watkins Co., 36 F.Supp. 416. 

Ga.App. In summary proceeding to 
evict defendant as tenant holding over, 
admission over objection of certified 
copy of the original deed from plaintiff 
defendant conveying the property to 
the latter on ground that the original 
was “best evidence’ was not error 
where defendant disclaimed possession, 
custody or knowledge of the where- 
abouts of original deed.—Caffey v. Pat- 
tillo, 13 S.E.2d 202. 

Ill, In action under Federal Em- 
ployers’ Liability Act for injuries sus- 
tained by switchman when freight cars 
collided in freight. classification yard, 
testimony of switechman that car had 
eard on it with printed word ‘perish- 
ables”, and written in pencil the words 
“Memphis Line, from Cincinnati, Ohio’, 
was admissible as “best evidence” with- 
out first proving authenticity of marks 
on the card, where railroad failed to 
produce records of cars in yard on 
night of accident, which it had been 
notified to produce. Federal Employ- 
ers’ Liability Act, 45 U.S.C.A. § 51 et 
seq.—Mitchell v. Louisville & N. R. Co., 
81 N.E.2d 965, 375 Ill. 545, reversing 
27 N.E.2d 861, 305 Dl.App. 635. 

On trial of an action under Federal 
Employers’ Liability Act for injuries 
to switechman in freight classification 
yard, railroad failing to produce rec- 
ords of cars in the yard on date of 
injury could not complain against ad- 
mission of the “best evidence” avail- 
able to switchman, and every presump- 
tion and intendment would be indulged 
against defendant. Federal Hmployers’ 
Liability Act, 45 U.S.C.A. § 51 et seq.— 
Mitchell v. Louisville & N. R. Co., 31 
N.E.2d 965, 375 Dll. 545, reversing 27 
N.E.2d 861, 305 Ill.App. 635. 

Iowa. Secondary evidence of writing 
is admissible when original is outside 
jurisdiction and in possession of one 
who refuses to part with it.—Noble y. 
United Ben. Life Ins. Co., 297 N.W. 
881, 230 Iowa 471. 

Ky. In will contest proceeding, ad- 
mission of evidence that, prior to exe- 
eution of alleged will, testatrix’ chil- 
dren discussed her mental condition 
and propriety of taking steps towards 
preventing her dissipating her prop- 
erty because of her unsoundness of 
mind, and drew up a paper for that 
purpose, which was delivered to one of 
contestees with instructions to have 
it published, was not erroneous on 
ground that paper »should have been 
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produced, since contestees could have 
eontradicted testimony. by producing 
paper for that purpose.—Kelly’s Bx’r v. 
Kelly, 149 S.W.2d re 285 Ky. 715. 

3 


§ 1 

Cal.App. In daughter’s suit to de- 
clare a voluntary trust in property 
transferred to father for daughter’s 
benefit, photostatic copies of statements 
of daughter’s bank accounts, offered 
to show daughter’s ownership of mon- 
ey represented by trust deeds involved 
in the suit, in absence of preliminary 
proof of the genuineness of the bank 
statements from which the photostatic 
copies were made, were incompetent 
and should have been excluded.—For- 
man y. Goldberg, 108 P.2d 983. 

La.App. Primary evidence of an ob- 
ligation or instrument is always re- 
quired when possible, and secondary 
evidence may only be used in those 
eases and after complying with re- 
quirements specified by law. Civ.Code 
arts. 2279, 2280.—Murff v. Murff, 1 So. 
2d 407. 

Mich. Where defendants denied un- 
der oath the execution of alleged agree- 
ment, burden was on plaintiff to es- 
tablish such execution before photo- 
static copy_of the agreement could be 
admitted.—National Land Co: v. Ternes, 
299 N.W. 144, 298 Mich. 455. 

N.Y.Sup. The more important the 
document as proof, the stricter becomes 
the requirement of the evidentiary 
foundation for the admission of sec- 
ondary evidence, but the sufficiency 
of the proof of loss is a question of 
fact for the trial judge, rarely re- 
viewed on appeal.—Harmon v. Mat- 
thews, 27 N.Y.S.2d 656. 

R.I. The trial justice properly re- 
fused _to permit plaintiff's counsel to 
introduce in evidence alleged copies of 
a certain brokerage account, where no 
valid reason was shown for nonpro- 
duction of original account, and it was 
not shown that alleged copies were 
aye copies.—Cook v. Greenlaw, 19 A. 
d 8. 


§ 1345 
Cal.App. After there has been a 
sufficient showing of loss of a written 
instrument, the contents may be proved 
by secondary evidence addressed to the 
trier of facts. Code Civ.Proc. §§ 1855, 
1937.—Cotton v. Hudson, 110 P.2d 70. 


Where the surrounding facts demand 
an inquiry concerning a lost document, 
the law requires only a _ diligent in- 
vestigation of every person who, ac- 
cording to the evidence, would be likely 
to have the document or to know of its 
whereabouts. Code Civ.Proc. §§ 1855, 
1937.—Cotton v. Hudson, 110 P.2d 70. 


Iowa. In action on life insurance 
policy, photostatic copy of physician’s 
proof of insured’s death was properly 
excluded as not best evidence, in ab- 
sence of any attempt to excuse non- 

roduction of original proof.—Olson y. 

ew York Life Ins. Co., 295 N.W. 
833. ; 

Mo. In suit to quiet title, defend- 
ants’ evidence concerning the execution 
of an allegedly lost deed was not ad- 
missible where defendants did not 
show diligence in attempting to locate 
the deed.—Bullock v. H. B. Gee Land 
Co., 148 S.W.2d 565. 

N.J.Sup. In action against automo- 
bile liability insurer on judgment 
against insured, trial court’s refusal to 
permit defendant’s attorney to ask clerk 
in defendant’s cancellation department 
to identify copy of notice of cancella- 
tion of policy was not error, in absence 
of any effort by defendant to secure 
original notice or service of subpoena 
duces tecum on insured, who was avail- 
able to defendant.—Biehler v, Great 
American Indemnity Co., 21 A.2d 225, 
LON. SL TL4., 

Generally, a party is expected to 
show that he has in good faith, ex- 
hausted in reasonable degree all sources 
of information and means of discov- 
ery which nature of case would natural- 
ly suggest and were accessible to him 
before offering secondary evidence.— 
Biehler vy. Great American Indemnity 
Co;; 21, A.2d..226, 127; N.J.L. 114. 

N.Y.Sup. If proof of loss of writing 
is necessary to authorize admission of 


§ 1358 
secondary evidence, it should be shown 
that reasonable search was exhausted 
and that the available sources of in- 
formation and means of discovery sug- 
gested by the circumstances have not 
enabled the party to find and produce 
the paper or record, and the testimony 
of the last custodian is usually re- 
quired.—_Harmon y. Matthews, 27 N.Y. 
S$.2d 656, 

Or. In action for value of services 
performed, refusing to permit witness 
for defendant to testify concerning 
contents of a written memorandum of 
defendant’s agreement with plaintiff 
about compensation for his _ services, 
which she said she destroyed before 
trial, was not error in absence of 
showing to rebut inference of fraudu- 
lent intent or purpose arising from the 
act of destruction, especially where no 
offer of proof was made.—Smith v. 
Dunn, 107 P.2d 985. 
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Pa.Com.Pl. Where the original plan 


of an island had been lost, the question. 


of whether the reconstruction of the 
plan (as attached to the verdict) by 
the engineer for plaintiff was reasonable 
and sound and justified by the testi-' 
mony was properly submitted to the 
jury.—Pittsburgh & W. R. Co. y. Equi- 
table Real Estate Co., 88 P.L.J. 417. 
§ 1353 ; 

Cal.App. Where there are circum- 
stances indicating that a document is 
intentionally withheld, the sufficiency 
of the proof of its loss is a precise, 
definite, and certain showing of a 
thorough and exhaustive search, and 
the exactness of proof may be relaxed 
in proportion to the evidentiary weight 
or value of the document, with due 
consideration given to the interest in 
its production of the party offering to 
prove loss. Code Civ.Proc. §§ 1855, 
1937.—Cotton v. Hudson, 110 P.2d 70. 

N.Y.Sup. The more important the 
document as proof, the stricter becomes 
the requirement of the evidentiary 
foundation for the: admission of sec- 
ondary evidence, but the sufficiency of 
the proof of loss is a question of fact 


for the trial judge, rarely reviewed 
on appeal.—Harmon y. Matthews, 27 
N.Y.S.2d 656. 


Where there is no proof of destruc- 
tion of a writing to avoid production, 
evidence to authorize admission of sec- 
ondary evidence need not be as strong 
as where circumstances are not free 
from suspicion, or a cause, motive or 
fraudulent design to evade production 
appears.—Harmon v. Matthews, 27 N. 
Y.S.2d 656. 

S.C. In action against city for dam- 
ages allegedly caused by surface water 
being drained upon plaintiff’s prop- 
erty, the court record of an alleged 
deed to plaintiff was admissible in 
evidence without notice as against ob- 
jection that insufficient foundation was 
laid for introduction of secondary evi- 
dence as to deed because plaintiff did 
not prove that deed was lost or de- 
stroyed where a witness testified that 
original deed was lost or destroyed 
and plaintiff introduced evidence from 
two witnesses who had seen deed, one 
of whom had been its custodian, and 
deed, as recorded, was read to one 
witness who testified that from lan- 
guage as read witness recognized it 
as the lost deed. Code 1932, §§ 722, 
723.—Macedonia Baptist Church y. City 
of Columbia, 10 8.H.2d 350, 195 S.C. 59. 

Tenn.App. In suit by surety on note, 
to set aside as fraudulent a conveyance 
of land by maker to wife, copies of 
original note, warrants, judgment on 
note, and surety’s judgment over 
against maker were admissible as sup- 
plying “lost instruments” where justice 
before whom suit was brought on note, 
testified that original warrants and 
note and notice had been lost and that 
eareful search had been made and they 
could not be found, and that justice 
was acquainted with facts of case and 
that copies filed by him were believed 
by him to be true and_ perfect copies. 
Code 1932, § 9879.—McDonald vy. Bald- 
win, 148 S.W.2d 385. 
§ 1358 
action 
insurer on 
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against automo- 
judgment 
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inst insured, trial c¢ t ) 
mit defendant’s attorney to ask clerk 
defendant’s cancellation department 
to identify copy of notice of cancella- 
az sion of policy was not error, in absence 
of any effort by defendant to secure 
original notice or service of subpoena 
duces tecum on insured, who was avail- 
able to defendant.—Biehler v. Great 
_ American Indemnity Co., 21 A.2d 225. 
2 ENN.) 14: 
§.C. In action against city for dam- 
ages allegedly caused by surface water 
ing drained,upon plaintiff’s property, 
e court record of an alleged deed to 
aintiff was admissible in evidence 
without notice as against objection 
at insufficient foundation was_ laid 
r introduction of secondary evidence 
to deed because plaintiff did not 
ve that deed was lost or destroyed 
here a witness testified that original 
ed was lost or destroyed and plain- 
ff introduced evidence from two wit- 
sses who had seen deed, one of 
whom had been its custodian, and 
deed, as recorded, was “read to one 
witness who testified that from lan- 
guage as read witness recognized it as 
the lost deed. Code 1932, §§ 722, 723. 
-—Macedonia Baptist Church v. City of 
Columbia, 10 S.H.2d 850, 195 S.C, 59. 
ex.Civ.App. In order to introduce 
yndary evidence of a written docu- 
ent charged to be in possession of an 
erse party, a reasonable notice to 
roduce the document must be served 
. the adverse party so as to afford 
ch party time and opportunity to 
‘oduce the document from his posses- 
sion.—Woodmen of the World Life Ins. 


vy. Sosebee, 144 S.W.2d 308. 
§ 1360 
Tex.Civ.App. Reasonable notice to 


ocument, pleadings contain 
such notice or where the adverse party 
is charged with possession of the docu- 
ent by the very nature of the suit.— 
Foodmen of the World Life Ins. Soe. 
Sosebee, 144 S.W.2d 308. 

phi | § 1365 


_ Miss. In action on a note wherein 
loss of part of original note was not 
discovered until during progress of 
trial in county court, plaintiff was en- 
titled to have copy of note admitted 
without giving notice to defendant of 
intention to substitute copy for orig- 
inal note in view of statute relating 
to loss of a part of record first dis- 
_ covered during trial of an action. Code 
1930, §§ 526, 527, 2337.—Peebles y. 
Miles, 198 So. 29. 

Pa 1374 


§ 
Tex.Civ.App. The reasonableness of 
notice required to be served on 


Soc. v. Sosebee, 144 S.W.2d 308. 
n action against fraternal benefit 
ciety, where policyholder sought to 
oid forfeiture of policy for nonpay- 


F society’s agent that 
agent would draw a draft on policy- 
holder’s bank each month for dues and 
stifled that he was unable to obtain 

etter to agent containing the al- 
d agreement and thereupon, at 
J, demand upon society to produce 
e letter was made, and society ob- 
ed that letter was best evidence 
objected to lack of notice to pro- 
e but denied possession of the let- 
nd did not object on account of 
of time, the notice at trial was 
ficient upon which to predicate ad- 
mission of secondary evidence as to 

contents of the letter—Woodmen of 
the World Life Ins. Soc, vy. Sosebee, 
144 S.W.2d 308. 

§ 1379 


Mich. An attorney for a corporation 
at the time it was decided to organize 


4 


urt’s refusal to another corp 


was effected by documents pre 1 
attorney, was competent to testify 
to the assignment of assets to the cor- 
poration, and to testify to contents of 
assignment of personal property includ- 
ing the land contract sued on which he 
prepared and which he testified was 
Jost while in his custody.—Bradway Vv. 
Netzorg, 298 N.W. 501, 298 Mich. 198. 

R.I. The trial justice properly re- 
fused to permit plaintiff’s counsel to 
introduce in evidence alleged copies of 
a certain brokerage account, where no 
valid reason was shown for nonproduc- 
tion of original account, and it was 
not shown that alleged copies were true 
copies.—Cook v. Greenlaw, 19 A.2d 8. 

Tenn.App. In suit by surety on note, 
to set aside as fraudulent a conveyance 
of land by maker to wife, copies of 
original note, warrants, judgment on 
note, and  surety’s judgment over 
against maker were admissible, as sup- 
plying “lost instruments’? where justice 
before whom suit was brought on note, 
testified that original warrants and 
note and notice had been lost and that 
eareful search had been made and they 
could not be found, and that justice 
was acquainted with facts of case and 
that copies filed by him were believed 
by him to be true and perfect copies. 
Code 1932, § 9879.—McDonald v. Bald- 
win, 148 S.W.2d 385. 

The testimony of former justice of 
peace that copy of warrant, notice and 
judgment filed by former justice was 
copy of certified copy of such proceed- 
ings made by him while justice of 
peace and was made by referring to 
original papers, was sufficient proof 
of lost papers to warrant their admis- 
sion in evidence, and the fact that 
former justice could not remember 
every detail when testifying about pro- 
ceedings went only to weight of his 
testimony. Code 1932, § 9879.—Mc- 
Donald v. Baldwin, 148 S.W.2d 385. 

In suit by surety on note to set aside 
as fraudulent maker’s conveyance of 
land to wife, successor justice of peace 
producing docket showing former jus- 
tice’s record of judgment on note and 
surety’s judgment over against maker, 
and successor justice’s filing of certi- 
fied copies’ thereof, was sufficient , to 
establish the judgment. Code 1932, § 
oor eataiik ao v. Baldwin, 148 S.Ww. 
d 385. 


1380 

Cal.App. In absence of fraud, lack of 
consideration or other infirmity which 
vitiates entire document, extrinsic evi- 
dence is not admissible to vary terms 
of a written deed or other instrument. 
—In re Kellogg, 107 P.2d 964, 41 Cal. 
App.2d 833. 

Cal.App. When terms of an agree- 
ment have been reduced to writing by 
parties, it is to be construed as con- 
taining all terms of agreement, and 
there can be, between parties and their 
representatives or successors in inter- 
est, no other evidence of terms of 
agreement than contents of writing, 
except where a mistake or imperfec- 
tion in writing is put in issue by 
pleadings, where validity of agreement 
is the fact in dispute, or to explain an 
ambiguity in agreement. Code Civ. 
Proc. § 1856; Civ.Code, § 1625.—Nourse 
v. Kovacevich, 109 P.2d 999. 

The “parol evidence rule” is not a 
rule of evidence but is a rule of sub- 
stantive law.—Nourse v. Kovaeceyvich, 
LOS PZ de 9.0'9r 

The “parol evidence rule” does not 
exclude evidence for any of the reasons 
ordinarily requiring exclusion, based 
on probative value of such evidence, or 
policy of its exclusion.—Nourse v. Ko- 
vacevich, 109 P.2d 999. 

The “parol evidence rule’, as applied 
to contracts, is that as a matter of 
substantive law the act of embodying 
complete terms of an agreement in a 
writing becomes the contract of par- 
ties, and extrinsic evidence is excluded 
because it cannot serve to prove what 
an agreement was, this being determin- 
ed, as matter of law, to be the writing 
ica v. Kovacevich, 109 P.2d 


spectiy 


dostents 


ration v. Iowa-Wisconsin Bridge Co., 
16 A.2d 789. = i “6 

Fla. The parol evidence rule is not 
a rule of evidence, but a rule of sub- 
stantive law, and the rule is not a 
single rule for things parol only, nor 
does the rule carry assumption that 
a writing can possess, independently of 
surrounding circumstances, any  in- 
herent status or eflicacy.—Knabb_ vy. 


Reconstruction Finance Corporation, 
197 So. 707 ' 
Pa.Com.Pl. Parol evidence will not 


be admitted to vary or modify a writ- 
ten contract, unless fraud, accident or 
mistake be averred and proven.—Peer- 
less Roofing & Siding Corporation y. 
Bryson, 29 Del. 448. 

Tex.Civ.App. The ‘parol evidence 
rule’ does not permit the contradic- 
tion of a written instrument by parol — 
evidence, except under certain condi- 
tions.—Texas & Pac. Ry. Co. v. Cas- 
saday, 148 S.W.2d 471, error dismissed, 
judgment correct. ; 

Vt. The parol evidence rule is a rule 
of substantive law, rather than a rule of 
evidence.—F. N. Phillips Co. v. Gay’s 
Express, 20 A.2d 102, 112 Vt. 49. ’ 

The ‘parol evidence rule” does not ex- 
elude certain data because untrust- 
worthy or undesirable as evidence but 
merely declares that certain kinds of 
fact are legally ineffective in the sub- 
stantive law and forbids the fact to be 
proved at all—F, N. Phillips Co. v. 
Gay’s Express, 20 A.2d 102, 112 Vt. 49. 

§ 1421 

Ill, Where ofhcials are required to 
keep a record of proceedings of their 
offices, the record constitutes the only 
lawful evidence of action taken and 
cannot be contradicted, added to or 
supplemented by parol. Smith-Hurd 
Stats. ec. 122, § 120—People ex rel. 
Toman vy. Chicago Heights Terminal 
Transfer” Ri *Cos-'32, VN Ed et! 9275 


Ill. 590 
§ 1423 

D.C.Pa. The Pennsylvania statute 
providing that the chief clerk of the 
county commissioners shall record and 
file their proceedings is directory, and 
action taken by the commissioners can 
be proved by oral testimony beyond 
the record. 16 P.S.Pa. § 110.—Manley 
Fy aor enh ohen age County, 32 F.Supp. 


Parol testimony cannot be used to 
contradict the record of proceedings of 
Pennsylvania county commissioners, 
but it can properly be used to supple- 
ment the record. 16 P.S.Pa. TiAl” 
Manley v. Northumberland County, 32 
F.Supp. 775. 


Ala.App. In mandamus proceeding 
to require warrants drawn upon Jef- 
ferson county for services rendered: by 
clerk of inferior court of Ensley, whose 
salary was by resolution reduced for 
the months of July, August and Sep- 
tember, 1933, respondents could not 
prove by parol evidence, adoption of 
a resolution on September 12, 1933, 
which did not appear on minutes of 
commissioners’ court, extending the 
reduction of salary, since the commis- 
sioners’ court speaks only through its 
records. Loc.Acts 1932, Ex.Sess., p. 79, 
§ 14.—_Jeffers v. Wharton, 197 So. 352, 
certiorari granted 197 So. 358. 


§ 1424 

Pa.Com.Pl. Although generally com- 
petent evidence contradicting corporate 
minutes or showing what actually took 
place is admissible, yet minutes of a 
township board of  eommissioners 
should not be supplied in toto by for- 
mer commissioners or their staff who 
have been supplanted and are no longer 
in office. The minutes of a municipal 
body are the best evidence of their ac- 
tion, and in the absence of corruption, 
bad faith, or a clear abuse of power, 
they are conclusive, for the investiga- 
tion of important municipal affairs 
should not be conducted in the light of 
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\ ie 
vs % r  § 1430 
-- Pex.Civ.App. A grant 
be established by the calls of its own 
field notes, but if a conflict exists in 
the calls, parol evidence may be intro- 
duced to relieve doubt and locate the 
lines which were actually run by the 
surveyor.—Whittenburg v. Jameson, 
143 S.W.2d 668. 
1441 


§ 
 D.C.Ky. The minutes of corporate 
meeting are only prima facie evidence 
of what happened at meeting, and are 
not conclusive against either the cor- 
poration or other parties.—In re Inde- 
pendent Distillers of Kentucky, 34. F. 
_Supp. 724 . 
§ 1443 


Oki. Oral representations, if any, 
which may have. been made by seller 
to buyer, preceding or accompanying 
the execution of chattel mortgage and 
note, and the oral agreement, if any, 
were superseded by the contract in 
writing, and could not be used for the 
purpose of varying the note. 15 Okl. 
St.Ann. § 137.—Allis-Chalmers Mfg. Co. 
v. Hawhee, 105 P.2d 410. 

§ 1454 

N.C. Where contract for sale of as- 
bestos roof coating contained special 
warranty of roof protection evidenced 
by “Guarantee Bond” and buyer signed 
a waiver of liability arising out of any 
agreement not written in order for the 
roof coating, purported guaranty made 
orally or otherwise by seller’s agent 
was ineffective—Primrose Petroleum 
Co. y. Allen, 14 S:B,2d 402, 219 N.C. 
461. 

Ohio. The representations and con- 
duct of seller’s agents in direct contra- 
diction to terms of written warranty 
could not be used against seller, in ab- 
sence of proof that such agents acted 
with knowledge and acquiescence of 
seller.—State ex rel. Herbert v. Stand- 
ard Oil Co., 35 N.B.2d 437, 1388 Ohio 
SES 76. 

Tex.Civ.App. In suit on notes for 
purchase price of combine sold to de- 
fendant, who filed cross-action for can- 
cellation of notes, where uncontroverted 
evidence showed that sale contract was 
in writing containing no express war- 
ranty as to condition of combine, evi- 
dence of parol warranty was incompe- 
tent, even if allegations of cross-com- 
plaint were intended to assert cause of 
action for breach of such warranty.— 
Chastain v. Gilbert, I S.W.2d 938. 


C.C.A.U11. Parol testimony is not ad- 
missible for the purpose of contradict- 
ing, changing, or adding to the terms 
incorporated into and made a part ofa 
written contract.—Obartuch v. Security 
Mut. Life Ins. Co., 114 F.2d. 873. 

€.C.A.1I1Jl. Contracts generally cannot 
be founded partly in parol and partly 
in writing, and written contracts can- 
not be varied by parol.—Fisher y. Un- 
derwriters at Lloyd’s London, 115 F.2d 
641 ‘ 


‘et ii 


D.C.Pa. Where parties have delib- 
erately put their engagement in writing, 

unless fraud, accident or mistake is 
averred, the writing constitutes. the 
agreement between the parties and its 
terms cannot be added to nor subtract- 
ed from by parol evidence.—The Val- 
mar, 38 F.Supp. 618. 
Ark. In action to recover commission 
payable under written contract which 
was in the nature of a settlement of 
previous dealings or transactions, ante- 
cedent contracts, and evidence of prior 
acts, declarations and agreements were 
jnadmissible-——Anderson y. Fletcher, 
151 S.W.2d 673. 

Cal. The rule that extrinsie evidence 
is inadmissible to vary terms of a 
written instrument applies when there 
is a writing which has been accepted 
as the final memorial of the agreement 
of the parties.—Shivers v. Liberty 
Building-Loan Ass’n, 106 P.2d 4, prior 
opinion 101 P.2d 493. 

Cal.App. When terms of an agree- 
ment have been reduced to writing by 
parties, it is to be construed as con- 
taining all terms of agreement, and 


rte yy 
‘agree 


Code Civ. 
§ 1856; iv.Code, § 1625.— 
Nourse yv. Kovacevich, 109 P.2d 999. 

Cal.App. In absence of fraud, mis- 
take, misrepresentation or accident, ne- 
gotiations and agreements prior to 
making of contract are deemed merged 
in the contract, and evidence thereof 
is inadmissible—Parigian v. Citizens 
Nat. Trust & Savings Bank of Los 
Angeles, 110 P.2d 117. 

Fla. Parol or extrinsic testimony 
eannot be received to change, add to, 
or subtract from terms of a valid writ- 
ten contract.—Knabb y. Reconstruction 
Finance Corporation, 197 So. 707 

Iowa. Generally, parol evidence is 
inadmissible to contradict, change or 
vary terms of a written contract.— 
Kruse v. Wickham, 292 N.W. 518. 

La.App. Parol evidence is inadmis- 
sible to vary, contradict or add to a 
written contract, and though such rule 
does not, where any ordinary contract 
is concerned, prevent introduction of 
parol testimony to prove a subsequent 
verbal agreement, it prevents the intro- 
duction of such testimony if contract 
is one which is required to be in writ- 
ing. Rev.Civ.Code, art. 2276.—In re 
noe is Homestead Ass’n, 198 So. 


Miss. Parol evidence is unavailing to 
contradict or vary a written instru- 
ment except in a direct proceeding in 
equity to reform the instrument.— 
ee v. Grenada Grocery Co., 1 So,2d 


Nev. Where parties reduced their 
eontract to writing, all oral negotia- 
tions and agreements are merged in the 
writing, and parol proof is not ad- 
missible to alter its terms unless party 
attacking instrument can_ establish 
fraud or mistake in its execution.— 
Chiquita Mining Co. v. Fairbanks, 
Morse & Co., 104 P.2d 191. 

N.J.Sup. Parol evidence is not ad- 
missible to vary or alter the terms of 
a written contract.—Clifton Trust Co. 
v. Windsor Mfg. Co., 18 A.2d 35, 125 
Nid. 619: 

N.J.Sup. Parol or extrinsic evidence 
of contemporaneous or prior under- 
standings, negotiations or agreements 
is inadmissible to alter, vary, contra- 
dict or supersede a valid written 
agreement.—Aboczky y. Stier, 18 A.2d 
262, 126 N.J.L. 109. 

Pa. Parol evidence is inadmissible 
to change terms of written contract.— 
Chanin v. J. B. Liebman & Co., 20 A. 
2d 208, 341 Pa. 552. 

Pa.Super. Where parties, without 
any fraud or mistake, have deliberate- 
ly put their engagements in writing, 
the law declares the writing to be not 
only the ‘‘best evidence’ but the only 
evidence of their agreement.—Colonial 
Mtg. Co. v. Carideo, 16 A.zd 731, 142 
Pa.Super. 485. 

Pa.Super. A writing, to exclude parol 
evidence, must be the entire contract 
between the parties——Colonial Mfg. Co. 
v. Carideo, lov A.2d 731, 142 Pa.Super. 
485. 

Where a written contract appears to 
be complete within itself without any 
uncertainty, it is conclusively presumed 
that the whole engagement of the par- 
ties was reduced to writing.—Colonial 
Mtg. Co. v. Carideo, 16 A.zd 731, 142 
Pa.Super. 485. 

Where a cause of action rests entirely 
on an alleged oral understanding con- 
cerning a subject dealt with in a writ- 
ten contract, it is presumed that the 
writing was intended to set forth the 
entire agreement concerning that par- 
ticular subject.—Colonial Mfg. Co. v, 
Carideo, 16 A.2d 731, 142 Pa.Super. 
485 


Pa.Com.Pl. Where written agree- 
ment is clear and unambiguous, and 
there is no allegation of a fraud, acci- 
dent or mistake, all preliminary nego- 
tiations, conversations and verbal 


\greemen| | 
seded by the wri an 
cannot be added to or subtracted. 
by parol evidence.—Jizmajian y. 
zian, 30 Del.Co. 145. 
Pa.Com.Pl. Where the part 
put their engagements in writin 
evidence which seeks to place a 
tional burdens on one of the co 
ing parties is inadmissible. \ 
Raymond, 19 Leh.L.J. 126. 
Tenn.App. The terms of a _ writt 


dicted by pral evidence but such r 
does not restrain court from a surve 
of the whole situation and an 
tainment of that which the p 
had in mind and the purpose or 
to be obtained by a proposed 
ment.—Frierson y. International — 
‘Corporation, 148 S.W.2d 27. 
Tex.Civ.App. Parol evidence was 
admissible to vary terms of ritten 
eontract for dissolution of partnershi 
which was unambiguous and re ite 
that it should constitute a full and fin 
settlement of partnership affairs.—D 
vis v. McCarty, 145 S.W.2d 287,) 
refused. . 407 
Tex.Civ.App. In absence of fraud 
mistake, parol evidence is inadmi 
ble to vary the terms of a written c 
tract.—Massad v. Bumpus, 146 S.W. 
1073, error dismissed, judgmen' 
rect: » Gh 
Tex.Civ.App. The terms of 


a] 
al 


Tex.Civ.App. Where written contr 
to assign an interest in a trucking ¢ 
poration referred to conversations and 
oral understanding had thereto. 
purported to embody the agreement 
the parties, in the absence of acciden 
mistake, or fraud it was presumed th 
the writing contained the agreement « 


the parties.—Courreges  v. Sy 
Freight Service, 152 S.W.2d 844 
Wis. Parol evidence is not ad 


tended to use ambiguous terms, an 
evidence of antecedent or contem| 
raneous oral agreements or conve 
tions is admissible for purposes of 
terpretation.—Bahr Vv. Hyangelic: 
Lutheran St. John’s Soc. of Poyn 
295 N.W. 700, 236 Wis. 490. 

§ 1471 


Ga.App. 


§ 1487 see 
Cal.App. In absence of fraud, lack 
of consideration or other infirmi 


which vitiates entire document, e 
trinsic evidence is not admissible | 
vary terms of a written deed or oth 
instrument.—In re Kellogg, 107 P.2d_ 
964, 41 Cal.App.2d 833. ae 

N.J. The general rule that a gran-— 
tor cannot be heard in derogation of 
his grant and covenants annexed ther 
to is but the formulation of princi 
that a written instrument purportir 
to incorporate the entire agreement 
the parties speaks for itself and — 
not subject to variation by era ‘ 
Blumberg v. Weiss, 17 A.2d 828, 129 
N.J.Bq. 34, reversing 10 A.2d 743, 126 © 
N.J.Eq. 616. 

Tex.Civ.App. Parol evidence rule 
applicable to deeds and the warrant 
in a deed can neither be enlarged nor 
restricted by oral testimony of simul- — 
taneous or prior agreements.—Massad 
v. Bumpus, 146 8.W.2d 1073, error dis- — 
missed, judgment correct. 

§ 1514 4 4 

Okl. Oral representations, if any, 
which may have been made by seller 
to buyer, preceding or accompanying . 
the execution of chattel mortgage and ~ 
note, and the oral agreement, if any, 
were superseded by the contract in — 
writing, and could not be used for the | 
purpose of varying the note. 15 Okl. — 


§ 1520 


St.Ann, § 137.—Allis-Chalmers Mfg. Co. 
vy. Hawhee, 105 P.2d 410. 
§ 1520 

Idaho. A simpie receipt is only ‘pri- 
ma facie evidence” of the truth of state- 
ments recited therein, and parol evi- 
dence is admissible to explain or con- 
tradict it—Idaho Gold Dredging Cor- 
poration vy. Boise Payette Lumber Co., 
115; P:2d 401. 

La.App. Parol testimony is not ad- 
missible to prove a greater considera- 
tion than that set out in the instru- 
ment, unless the instrument is attacked 
because of want of or insufficiency of 
consideration, but parol testimony is 
admissible to show that the considera- 
tion set. out in the deed or instrument 
was not wholly paid, although receipt 
of it is acknowledged in the written 
contract.—Grimm v. Pugh, 197 So. 641. 

Pa. Where notes are indorsed with 
notations of receipts of money or the 
word ‘‘payment” is used, such. mark- 
ings are open to explanation and need 
not be construed as importing an ac- 
tual liquidation of the» obligation.— 
Aliquippa Nat. Bank, to Use of Wood- 
lawn Trust Co. v. Harvey, 16 A.2d 409. 


§ 1521 

Ill.App. Where a satisfaction is en- 
tered by act of parties rather than by 
order of court, parol evidence is ad- 
missible to explain, qualify or contra- 
dict the entry, since entry of satis- 
faction is in nature of a cacvor ”— 
Eagle Indemnity Co. v. Haaker, 33 N 
H.2d 154, 309 Ill.App. 406. 


8 1531 

Cal.App. The statutory declaration 
as to the conclusive presumption of the 
truth of facts recited in a written 
instrument between the parties thereto 
has reference only to the essential 
facts necessary to determine the lia- 
pilities of contracting parties, and 
does not preclude proof, for the pur- 
pose of determining venue, that writ- 
ten contract was actually entered into 
in a county other than that stated in 
attestation clause to be the place of 
execution thereof. Code Civ.Proc. §§ 
395, 1856, 1962.—Taylor v. Lundblade, 
111 P.2d 344. ; 

Mo.App. In action for loss of fertile 
turkey eggs as alleged result of de- 
fendant power company’s negligence in 
failing to supply continuous electric 
current for operation of plaintiff’s hat- 
chery, admission of plaintiff’s testimony 
as to plaintiff’s oral statements to de- 
fendant’s agents concerning kind of 
business plaintiff operated and his need 
for constant electric service before 
execution of written contract to fur- 
nish him electric current for sole pur- 
pose of proving notice to defendant for 
purposes for which current was to be 
used was not erroneous, especially in 
view of instruction that parties’ oral 
representations, negotiations and agree- 
ments were merged in written contract 
and not binding as to contractual rela- 
tions.—Henneke v. Gasconade Power 
Co., 152 S.W.2d 667. 


Tex.Civ.App. Ordinarily, provision of 
note which specifies only one due date 
would be conclusive as to such date 
and parol testimony would not be ad- 
missible to change its provisions, in 
absence of fraud, accident, or mistake, 
but where note was ambiguous, in that 
it specified a due date but also pro- 
vided for a suspension of installment 
payments so as to extend period cov- 
ered by the note, parol evidence was 
admissible to explain meaning and ar- 
rive at real intention of parties when 
contract was made.—Jones vy. First 
State Bank of Dumas, 145 S.W.2d 681. 

Wis. In town mutual insurance com- 
pany’s actions to recover assessments 
levied against policyholders, testimony 
by company’s president that resolution 
levying the assessments was adopted in 
the form and manner recorded in the 
minutes of board meeting was admis- 
sible over objections that such testi- 
mony was not the best evidence and 
sought to amend written records by 
parol testimony since such testimony 
corroborated statements in the min- 
utes. St.1925, § 202.01 et seq.—Lisson 
Town Fire Ins. Co, v. Tracy, 296 N.W. 
126, 286 Wis. 651, 
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§ 1540 

Iowa. It is competent to show by 
parol evidence the non-delivery of a 
written instrument, or the discharge 
thereof, and, unless instrument is un- 
der seal, non-delivery or a conditional 
delivery may be shown by parol even 
if instrument is in possession _ of 
obligee or hig assignee, and the dis- 
charge of an instrument in writing 
may be shown by parol. although 
transaction involves proof of a col- 
lateral parol agreement.—Kruse Vv. 
Wickham, 292 N.W. 518. 

N.J.Sup. “Where action to recover bal- 
ance claimed to be due from defendant 
under a written charitable subscrip- 
tion signed by defendant was tried on 
theory that subscription agreement 
constituted a legally binding obligation, 
admission of defendant’s parol testi- 
mony, that when defendant signed and 
delivered the instrument it was de- 
livered with an express oral condition 
that if primary objective of plaintiff 
eorporation was achieved no further 
demands would be made upon defend- 
ant, violated parol evidence rule-—More 
Game Birds in America yv. Boettger, 14 
Av2d5778,-4.25: Nid L297. 

N.Y.App.Div. Parol evidence is ad- 
missible to show that a written con- 
tract was induced by fraud, that what 
appears to be a contract was never de- 
livered, that the contract was delivered 
to become operative only on the hap- 
pening of a condition precedent, or for 
the purpose of explaining ambiguous 
terms in the contract.—Lee v. Indus- 
trial Laundry Mach. Co., 27 N.Y.S.2d 
202, 261 App.Div. 741. 

§ 1542 

Ga.App. In action on note by trans- 
feree after maturity, parol evidence 
was admissible to establish that note 
was delivered on condition that there 
would be no liability thereon if payee 
suffered no loss out of sale of land. 
Code 1933, §§ 14-216, 38-501.—Empire 
Mortg. & Inv. Corporation v. Donald- 
son, 12 8.B.2d 489. 

§ 1551 

Cal. Where the parties to an agree- 
ment adopt a writing as the final and 
complete expression of that agreement, 
an integration results, and the act of 
embodying those terms in the writing 
becomes the contract, so that extrinsic 
evidence to vary the terms of the writ- 
ten instrument is inadmissible.—Shivers 
vy. Liberty Building-Loan Ass’n, 106 
P.2d 4, prior opinion 101 P.2d 493. 


§ 1555 

C.C.A.Ill. Parol or extrinsic evidence 
is admissible to explain purpose of ex- 
ecution of a written instrument, what 
the parties intended, the consideration 
for its execution, and the circumstances 
surrounding its 
Ba Life Ins. Co. v. Horwich, 115 F.2d 


Idaho. In action on injunction bond 
covering costs, damages, and reasonable 
counsel fees not exceeding $5,000, ex- 
elusion of evidence by plaintiff to show 
that receipt given by plaintiff’s attor- 
neys and introduced in evidence by 
plaintiff for $5,000 in full payment of 
all “fees and expenses’? covered fees 
alone and not any known expense, and 
that quoted phrase was used to obtain 
a full release, was error. Code 1932, § 
6-405.—Idaho Gold Dredging Corpora- 
tion v. Boise Payette Lumber Co., 115 
P.2d 401. 

Ind.App. Where consideration ex- 
pressed in written instrument-is con- 
tractual, extrinsic evidence cannot be 
resorted to for the purpose of varying 
the terms of the instrument, but where 
consideration is not contractual, the 
actual consideration is open to inquiry 
and proof.—State Highway Commission 
v. Wilhite, 23 N.B.2d 327. 

Pa.Orph. The defense of want of 
consideration to a sealed instrument 
would contradict the terms of the in- 
strument, while failure of consideration 
does not contradict the terms of the 
instrument, but shows that the consid- 
eration contemplated wag never received. 
—In re Murphy’s Wstate, 54 York 65. 

Tex.Civ.App. Recitals in written in- 
struments as to consideration. therefor 
or the fact of payment are not conclu- 


execution.—Lincoln ' 
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sive, and, subject to certain qualifica- 
tions and exceptions, a consideration 
differing from or in addition to that ex- 
pressed may be shown by parol or oth- 
er extrinsic evidence without any plea 


of fraud, accident or mistake.—Chaney 
ve Maupin, 153 S.W.2d 187, error grant- 
ed. 


§ 1557 

Ga. The consideration of a deed 
when stated merely by recital may al- 
ways be inquired into when principles 
of justice require it. Code 1933, § 29- 
101.—Guffin v. Kelly, 14 S.H.2d 50, 191 
Ga. 880. 

Iowa. The consideration recited in a 
conveyance is to be taken as prima 
facie true, but that presumption or- 
dinarily may be rebutted by parol tes- 


timony.—Kroll v. Kirchner, 293 N.W. 
433. 
La.App. In suit to cancel deed which 


recited that it was executed in con- 
sideration of sum of $300, cash in hand 
paid, parol evidence that true consid- 
eration for the transfer was grantee’s 
obligation to ,provide for maintenance 
and support of his parents, the grantors, 
was admissible. Civ.Code, arts. 1900, 
2276.—Ryals v. Ryals, 199 So. 481. 

Tex.Civ.App. Where mortgagors 
sued for deficiency pleaded payment of 
mortgage debt by execution of quit- 
claim deed, evidence of conversations 
between representative of title company 
procuring deed and one of the mort- 
gagees regarding procurement thereof, 
and between representative and mort- 
gagors concerning execution thereof, 
was admissible in aid of such defense. 
—Chaney v. Maupin, 153 S.W.2d 187, 
error granted. 

§ 1553 


Ark. Mortgagors’ grantees could not 
avoid effect of clause in deed whereby 
grantees assumed mortgage indebted- 
ness as part of consideration on ground 
that grantees did not know that mort- 
gage assumption agreement was in the 
deed, since such proof would vary 
terms of a written contract.—Young v. 
Blocker, 146 S.W.2d 902. 


§ 1559 

Ark. A buyer executing retention 
of title note for truck purchased could 
not go back of face of note to show 
prior credits which he claimed should 
have been made to reduce amount stat- 
ed in note.—Broyles v. International 
Harvester Co.,' 150 S.W.2d 733. 

W.Va. Though note recites on its 
face that it was given for money 
loaned, different true consideration 
therefor may be shown by either party. 
—Rauschenbach v. McDaniel’s Wstate, 
11 S$.H.2d 852. 

§ 1561. 

Cal.App. In action to rescind sale of 
realty and buildings for $30,000 on 
ground of vendors’ failure to credit a 
payment of $1,000, parol evidence that 
the $1,000 was paid to one of vendors 
who was sole owner of a house and that 
such payment was not part of sale was 
not inadmissible on ground that such 
evidence varied terms of written instru- 
ment, where, by bringing action for re- 
scission, purchaser opened up question 
of consideration, whereupon vendors 
were entitled to meet the question by 
evidence that total purchase price in- 
cluding the house was $31,000 and not 
$30,000. Code Civ.Proe. § 1962, subd. 
2.—Bowman y, Union Trust Co. of San 
Diego, 106 P.2d 913. : 


_Cal.App. The question of considera- 
tion may always be inquired into, and 
actual consideration of a contract may 
be shown by parol evidence even 
though a different consideration ap- 
pears in the writing. Code Ciy.Proe. 
$ 1962, subd. 2.—Bowman vy. Union 
Trust Co. of San Diego, 106 P.2d 913. 

Del.Super. That receipt was given 
for the payment of money would not, 
under the parol evidence rule, prevent 
the one who gave the receipt trom tes- 
tifying that he did not accept the 
checks given in payment of the money, 
since, though a “receipt” is prima 
facie evidence of payment, it is always 
subject to explanation.—Missouri-Kan- 
sas Pipe Line Co. v. Satterthwaite, 14 
A.2d 414, 

Fla, Although parol evidence may be 


bi 
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introduced for some purposes to ex- 
pina or amplify consideration recited 
mn a written contract, such exception 
to general rule concerning parol evi- 
dence does not permit proof of an oral 
erent for purpose of imposing an 
affirmative obligation on one of the 
parties of which there is no indica- 
tion or suggestion in contract.—Knabb 
v. Reconstruction Finance Corporation, 
LOT Sos COs 

Ga. Provision of contract for the sale 
of lease of filling station premises and 
petroleum products in stock, that pur- 
chasers would handle products of cer- 
tain corporation during duration of 
lease, was not a mere recital of, con- 
sideration but constituted a part of the 
terms and conditions of the contract, 
and hence the contract could not be 
varied by parol under the guise of in- 
quiring into the consideration.—Calhoun 
v. Lemon, 14 S.E.2d 710. 

Ga. Generally, consideration of a 
contract, stated merely by way of re- 
cital, may be inquired into by parol 
ge nee sea poun y. Lemon, 14 S.H.2d 


_ ind.App. Where employee who was 
injured by third party executed re- 
lease to third party providing that, in 
consideration of payment of stated 
amount, employee released third party 
from all claims arising out of the ac- 
cident, parol inquiry could be made in 
subsequent proceeding by employee 
against employer for workmen’s com- 
pensation; as to the actual considera- 
tion involved in the release, on ground 
consideration expressed in the release 
was not contractual._State Highway 
Commission v. Wilhite, 29 N.B.2d 327. 

La.App. Where oil and gas lessor 
owned no interest in the minerals, and 
validity of lease was not attacked be- 
cause of consideration expressed there- 
in, lessee’s assignee suing lessor to 
recover $1,002 allegedly paid for the 
lease was entitled to recover only the 
recited consideration of $167, since 
parol testimony was not admissible to 
prove a greater consideration than that 
set out in the instrument.—Grimm y. 
Pugh, 197 So. 641. 


La.App. A consideration different 
from or in addition to that expressed 
in a written contract may be shown by 
parol.—Green v. Louisiana Highway 
Commission, 3 So.2d 236. 


Miss. In mortgagors’ suit for ac- 
counting by mortgagee in possession 
and to cancel renewal deed of trust as 
a cloud on mortgagors’ title, although 
testimony to show that a _ different 
agreement was had between parties 
than that expressed in contractual ob- 
ligations contained in deed of trust was 
incompetent, it was competent to prove 
true consideration for deed of trust or 
that it was supported by no considera- 
tin.—Ravesies v. Martin, 199 So. 282. 

Mo.App. That statement in written 
assignment of lease containing words 
“for value received” declared that as- 
signment obviated necessity of applica- 
tion for a receiver for realty involved 
could not be construed to mean that 
such was the whole consideration or 
that by the assignment assignors did 
not give up something of value that in- 
ured to assignee, and parol testimony 
was admissible to prove the actual con- 
sideration for the assignment, where 
there was no language in assignment 
indicating such an interpretation, and 
statement was signed only by assignee. 
—Denver Joint Stock Land- Bank of 
Denver, Colo., v. Sherman, 152 8.W.2d 
702. 

N.Y.Sur. Parol evidence is admis- 
sible, both for the purpose of demon- 
strating the existence of a considera- 
tion for the promise embodied in a 
subscription agreement and to show 
the acts of the promisee which have 
been performed in reliance thereon.— 
In re Lord’s Will, 25 N.Y.S.2d 747, 175 
Mise. 921. 

Tenn.App. The consideration for a 
eontract is always open.to explanation. 
—Frierson vy. International Agr. Cor- 
poration, 148 S.W.2d 27. 

Tex.Civ.App. The recital of $500 
eash consideration in bill of sale was 
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not conclusive but was subject to ref- 
utation, and true consideration could 
be shown by parol or other extrinsic 
evidence without pleading fraud, acci- 
dent, or mistake, unless the considera- 
tion itself was contractual in nature.— 
Rogers yv. Rogers, 150 S8.W.2d.139. 

Utah. Whether parol evidence is ad- 
missible to show a different consider- 
ation than the one set out in a writ- 
ten contract depends generally on 
whether the statement is a mere re- 
cital or forms a part of the contrac- 
tual. acts of the parties.—Paloni Vv. 
Beebe, 110 P.2d 563. 

Wash. Where agreement for the pur- 
chase of shares of stock, community 
property of husband and wife, showed 
upon its face that only part of con- 
Sideration was. stated, admission , of 
parol evidence regarding additional 
consideration even though contractual 
in nature was not error.—Von Herberg 
v. Von Herberg, 106 P.2d 737. 

Wash. Where an instrument is in- 
complete upon its face parol evidence 
is admissible to show the real consid- 
eration for contract.—Von MHerberg v. 
Von Herberg, 106 P.2d 737. 


§ 1562. 

Tex.Civ.App. A _ recital indeed to 
wife that entire consideration was stat- 
ed sum, payment of which was ac- 
knowledged, was in nature of receipt, 
and persons claiming land conveyed 
under grantee’s will might show wheth- 
er such sum was paid and, if not, 
what was real consideration, without 
violating parol evidence rule.—Skinner 
v. Vaughan, 150 S.W.2d 260, error dis- 
missed, judgment correct. 


In action for interests in, sale of, 
and partition of proceeds of, lots 
claimed by defendants under will of 
plaintiffs’ ancestor’s deceased wife, pa- 
rol testimony that recital of payment 
of cash consideration in deed convey- 
ing part of property to wife was incor- 
rect, that vendor’s lien note, signed by 
wife alone, for balance of consideration, 
was never paid, and that grantor exe- 
euted release of lien, acknowledging 
payment of note, without consideration, 
was admissible on question whether 
lots were gifts to wife and hence her 
separate property. Skinner v, Vaughan, 
150 S.W.2d 260, error dismissed, judg- 
ment correct, 
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C.C.A.6, The plain terms of a writ- 
ten instrument may not be altered by 
parol testimony in a controversy be- 
tween the parties, but such prohibi- 
tion does not apply to an instrument 
which has been given with the inten- 
tion of both parties thereto that it 
shall become operative only upon some 
condition.—Commissioner of Internal 
Revenue v. Gibbs-Preyer Trusts Nos. 1 
and 2, 117 F.2d 619. 


C.C.A.Alaska. Where license of mo- 
tion picture sound equipment provided 
that licensor would make _ periodical 
inspections and minor adjustments, 
parol evidence was properly admitted 
to explain the ambiguity, but court 
erred in excluding proof that in the 
negotiations leading up to the execu- 
tion of the license licensee was told 
that because of the distance to Alaska 
service engineers would not be able 
to visit licensee’s theaters as often as 
they did theaters in the United States 
and that inspections and adjustments 
would be made approximately once a 
month.—Hlectrical Research Products 
vy. Gross, 120 F.2d 301. 

C.C.A.Ariz. A decree providing for 
annual apportionment of rights in wa- 
ter in river and in reservoir created by 
United States government dam on basis 
of amount of water stored was not 
ambiguous so as to warrant admis- 
sion of extraneous evidence to explain 
the decree.—Gila Valley Irr. Dist. v. 
U.'S., 118 F.2d 507. 

©.C.A.11l. Where a party seeks to de- 
ny the plain import of a writing which 
reveals no uncertainty in meaning, even 
when viewed in connection with the cir- 
cumstances of its making, the rule of 
substantive law declaring that all prior 
extrinsic matters are merged in the 


‘interest 


§ 1570 


writing governs.—Price, Forbes & Co. 
v. Montgomery, 115 F.2d 611. 

©.C.A.11]. A written instrument, clear 
and unambiguous on its face cannot be 
contradicted by parol] evidence.—Lin- 
coln Nat. Life Ins. Co, v. Horwich, 115 
F.2d 892. 

C.C.A.I1]. When instrument shows 
on inspection a complete legal obliga- 
tion, without uncertainty as to object 
and extent of engagement, it is con- 
clusively presumed that parties’ whole 
agreement was included in writing, 
and oral evidence is inadmissible to 
establish different contract than that 
expressed in writing.—Kline v. Yokom, 
WIT E20 370: 

C.C.A.Il. Where insured and one 
claiming interest in life and disability 
policy because of services rendered 
and expenses incurred by him in ob- 
taining allowance of insured’s disabil- 
a8 claim put in writing agreement 
whereby such claimant released all 
in disability benefits, except 
as to stated sum, and insured express- 
ly released to claimant all interest in 
policy except as to such benefits, there 
was no uncertainty in instrument, ana 
oral evidence of parties’ understand- 
ing that life benefits were assigned 
by insured to such claimant only a3 
security for repayment of sum ad- 
vanced to insured was incompetent.— 
Kline y. Yokom, 117 F.2d 370. 

C.C.A.Mich. Where a written instru- 
ment is uncertain and indefinite in ita 
contents, extrinsic evidence may be re- 
sorted to in aid of its terms and pro- 
visions, not to contradict, but to ex- 
plain it—Buhl v. Kavanagh, 118 F.2d 
3 


Lb; 

C.C.A.Neb, Where automobile liabil- 
ity policy in which coHege choir was 
named assured, and which was taken 
out by the choir’s director who was 
owner of bus insured under policy, had 
been permitted to lapse, and _ subse- 
quently director signed an application 
for policy, which gave name of appli- 
eant as the college, which was a stran- 
ger to the former policy, and which 
recited that it was an application to 
reinstate the former policy, application 
was ambiguous, and hence was open 
to explanation by parol evidence.— 
State Farm Mut. Automobile Ins. Co. v. 
Mackechnie, 114 F.2d 728. 

C.C.A.Wyo. Resolutions or other 
minutes of a corporation are prima facie 
evidence of action taken, but where they 
are ambiguous or lack clarity, parol 
evidence is admissible to explain or sup- 
plement them, or if they are incomplete, 
to supply the omission.Thermopolis 
Northwest Electric Co. v. Ireland, 119 
H.2d 409. 


©.C.A.Wyo. Where resolution of 
power company’s board of directors 
specifically referred to particular suit 
by bondholder of former power com- 
pany against organizer of new power 
company to have tax sale of power 
company’s property vacated and for 
other relief, but subsequently recited 
that certain ‘“‘parties’” claimed right to 
recover from organizer, and provided 
that organizer be indemnified against 
“any and all liability’ resulting from 
the sale, and referred to determination 
by ‘‘any court” against organizer, reso- 
lution indicated purpose to provide in- 
demnity outside the pending suit, but 
lacked clarity and was ‘‘ambiguous” so 
as to warrant resort to parol evidence 
to explain or supplement it.—Ther- 
mopolis Northwest Hlectrie Co. y. Ire- 
land, 119 F.2d 409. 

D.C.1ll. In action involving construc- 
tion of deed which purported to convey 
the “surface only” of land and which 
was expressly made subject to a deed 
conveying coal right, the quoted words 
were ambiguous, and, under MI)linois 
law, extrinsic evidence was admissible 
to show whether grantor intended to 
reserve to himself the mineral rights 
other than coal rights which had been 
conveyed.—Shell Oil Co. v. Manley Oil 
Corporation, 37 F.Supp. 289. 

D.C.Md. True consideration for a 
debt secured by mortgage can always 
be shown even by parol testimony, and 
mortgage will be upheld only as secur- 


D.C.Mont. In action by owners of oil 
and gas permits against a company en- 
gaged in drilling and operation of oil 

and gas wells, for accounting under 

contract for development of oil and gas 
permits, parol evidence was admissible 
to explain uncertain language in pro- 
vision in contract relating to expense, 
and to show intention of parties just 
before and_at time of entering into the 
contract.—Van de Putte v. Texas Pacific 
~ Coal & Oil Co., 35 F.Supp. 794. 


} Ct.Cl. Where a contract is ambigu- 
- ous parol evidence is admissible to 
show the intent of the parties and when 
so shown this intent becomes a part 
of the contract.—Crooks Terminal 
_ Warehouses, Chicago, Ill.,.v. U. S., 92 
Peet. Cli. 401. 
Ark, A contract providing for the 
employment ef a receiver for partner- 
ship property for one year at $6,000 
- per year, and making any longer term 
as receiver contingent upon continua- 
tion of receivership by the chancery 
court and a partition of partnership 
_ property, was unambiguous, and_ it 
was improper to introduce parol tes- 
_timony to explain the real nature of 
the contractual agreement.—Twist v. 
+ Gray, 147 S.W.2d 29. 
Cal. Where language employed in a 
-eontract is fairly susceptible of either 
one of two constructions contended for 
without doing violence to its usual and 
ordinary import, an ambiguity arises 
where extrinsic evidence may be re- 
sorted to for the purpose of explaining 
the intention of the parties, and for 
that purpose conversations between and 
declarations of the parties during the 
negotiations at and before the execu- 
tion of the contract, may be shown.— 
Walsh v. Walsh, 116 P.2d 62, prior 
opinion 108 P.2d 763. 


-_ Cal.App. Under written contract and 
deed providing that grantor reserved 
from land conveyed an “equal one- 


anies ; 
EAA of any royalty of all oil, gas 


Code, § 1625.—Nourse v. Kovacevich, 
109 P.2d 999. 
Cal.App. When terms of an agree- 


ment have been reduced to writing by 
_ parties, it is to be construed as con- 
taining all terms of agreement, and 
there can be, between parties and 
their representatives or successors in 
_ interest, no other evidence of terms 
of agreement than contents of writing, 
except where a mistake or imperfec- 
tion in writing is put in issue by plead- 
ings, where validity of agreement is 
the fact in dispute, or to explain an 
ambiguity in agreement. Code Civ. 
Proc. § 1856; Civ.Code, § 1625.—Nourse 
yv. Kovacevich, 109 P.2d 999. - 


Cal.App. Where contract called for 
drilling an oil well to specified depth 
for a stated compensation payable in 
installments as work progressed, and 
provided that, on default in install- 
ment payments for 90 days, contrac- 
tor could consider default permanent 
and remove his equipment, contract 
would permit of reasonable interpre- 
tation without resort to extrinsic eyi- 
dence, and rejection of parol evidence 
to aid in interpretation and of proof 
of a contemporaneous oral contract 
was proper, since contract was com- 
plete in itself—Big Boy Drilling Cor- 
poration v. Htheridge, 111 P.2d 953, 

Conn, Wvidence to explain claimed 
ambiguity of a written lease is inad- 
missible if the meaning of the written 
instrument is plain—Hamden Holding 


Corporation vy. United Men’s Sho; 
A.2d 356, 127 Conn. 500. ¥ aa 

Fla. In absence of clear and unam- 
biguous expression that tender is of- 
fered_only on condition that it be tak- 
en in full payment, parol evidence may 
be introduced to show essential matters 
eoncerning the transaction not_con- 
tained in writing.—U. S. Rubber Prod- 
ucts v. Clark, 200 So. 385. 

Ga, Admitting testimony of a_de- 
fendant that a deed included land in 
question was erroneously admitted 
over objection that language of deed, 
describing conveyed property as only 
extending “due north to” land, con- 
trolled.—Board of. Education of Ap- 
pling County v. Hunter, 10 §.E.2d 749. 
190 Ga. 767, 

Ga. Where contract covering sale of 
lease of filling station premises and pe- 
troleum products in stock was unam- 
biguous, the contract could not be 
varied by parol testimony and was con- 
trolling on the parties—Calhoun Vv. 
Lemon, 14 S.B.2d 710. - 

Kan. Where contract for the con- 
struction of an oil and gas drilling rig 
provided that at completion builder 
should receive $1,400, and, on finding 
of oil or gas in paying quantities, 
drillers were to purchase the rig at 
$4,500 less payment of $1,400, and sub- 
sequent agreement provided that the 
drillers accepted the rig, would keep it 
in repair, etc., until rig should be set- 
tled for or returned to builder ‘‘within 
a period of 120 days’’, and drillers used 
rig for 192 days after expiration of 
120-day period, trial court in action 
for the value of the use of the rig 
properly held that the instruments 
were “ambiguous”, and properly re- 
ceived oral testimony with respect to 
the contract.—McComas v. Siedhoff, 106 
P.2d 674, 152 Kan. 546. 

Ky. Generally, a written contract 
cannot be changed or modified by parol 
testimony when the contract is plain 
and certain in its terms.—Senters vy. 
Elkhorn & Jellico Coal Co., 145 §.W.2d 
848, 284 Ky. 667. 

Md. Where language of instrument 
is clear and unequivocal and no room 
for doubt exists, extrinsic evidence is 
not admissible which might serve to al- 
ter or vary the plain and ordinary lan- 
guage employed by the parties—Ameri- 
can Weekly v. Patterson, 16 A.2d 912. 

Mass. Where there is an ambiguous 
term in a contract, parol evidence is 
admissible to explain the meaning in- 
tended by the parties.—Coleman Bros. 
pees v. Commonwealth, 29 N.H. 


Mich. Under written contract where- 
by plaintiff was granted exclusive right 
for two years to sell Federal Housing 
Administration mortgages owned by 
defendant, a provision that, in event of 
sale of mortgages in which allowance 
for servicing charges was in excess of 
one-half of one per cent., defendant 
should pay such excess to plaintiff 
monthly, was not ambiguous when read 
in connection with remainder of con- 
tract, and, in absence of fraud or mis- 
take, parol evidence as to prior, con- 
temporaneous, and subsequent talks as 
to scope and purport of contract was 
not admissible in action thereon. Na- 
tional Housing Act, 12 U.S.C.A. § 1701 
et seq.—Sadowski v. General Discount 
yd bine 294 N.W. 708, 295 Mich. 


Mich. Where either general language 
or particular words or phrases used in 
insurance contract are ‘‘ambiguous,’’ 
that is, doubtful as to meaning, or, in 
the light of other facts, reasonably ca- 
pable of having more than one meaning 
so that the one applicable to the con- 
tract in question cannot be ascertained 
without outside aid, extrinsic evidence 
may be introduced to explain the am- 
biguity.—Hall v. Equitable Life Assur. 
iva of U. S., 295 N.W. 204, 295 Mich. 

Mich. An omission or mistake is not 
an “ambiguity” in contract within parol 
evidence rule,—Michigan Chandelier Co. 
v. Morse, 297 N.W. 64, 297 Mich. 41. 

Mich. HExtraneous evidence is not al- 
lowable to interpret writing which has 
no need of interpretation.—Michigan 


 Chandeli 
297 Mich. 41 


When words o 


Mich. 41, ° 
Mich. Where lease was not ambigu- 
ous or misleading, its meaning was re- 
quired to be determined from the four 
corners of the instrument itself and 
subsequent correspondence extending 
and determining term of instrument.— 
Thomas y. Texas Co., 297 N.W. 490, 297 
Mich. 275. : 

Mich. Generally, parol testimony is 
inadmissible as to discussion which 
leads up to execution of a full, complete 
and unambiguous written instrument.— 
Erkiletian v. Devletian, 299 N.W. 821, 
299 Mich. 95. 

Parol evidence is admissible to ex- 
plain ambiguities in a release, or, in a 
proper proceeding and under certain 
circumstances, to show that because of 
fraud, duress or mistake there was no 
release of the claim sued upon, but 
without these elements it is never ad- 
missible in an action at law to con- 
tradict the plain terms of a written 
contract.—Erkiletian v. Devletian, 299 
N.W. 821, 299 Mich. 95. 

Minn. Oral testimony is inadmissible 
to vary the terms of a written contract 
which is formulated in clear and un- 
ambiguous language.—Peterson v. 
Johnson. Nut Co., 297, .N.W. 178. 

Mo.App. Where tenant under lease 
giving landlord lien on _ restaurant 
equipment to secure payment of rent 
left premises, and a chattel mortgagee 
of the tenant paid a certain sum to 
landlord for rent allegedly under a 
lease to chattel mortgagee to whom 
landlord’s wife gave a receipt reciting 
that landlord had received rent from 
chattel mortgagee for a specified pe- 
riod after mortgagee took possession: 
of premises, evidence was admissible 
to explain receipt and to show that 
it was given for rent due from the 
tenant and not by virtue of a lease 
to mortgagee since receipt was not 


conclusive.—Wallich v. Glenos, 152 
W.2d 679. ude 
N.J.Sup. In action on automobile 


insurance policy, where no question of 
fraud or ambiguity in contract was 
raised, parol testimony as to its mean- 
ing was inadmissible—Jersey Dis- 
count Co. v. Atna Ins. Co., 17 A.2d 
784, 126 N.J.L. 106. 

N.Y.App.Div. In action for an ac- 
counting based upon an agreement of 
joint venture, parol evidence concern- 
ing plaintiff's right to receive profits 
during 1938 was admissible, notwith- 
standing introduction of letter written 
by plaintiff to defendant containing 
plaintiff’s agreement to render serv- 
ices without further compensation oth- 
er than monthly salary of $200, where 
letter did not appear to be complete 
contract of parties, especially where, 
even if letter was a complete contract, 
it was sufficiently ambiguous to permit 
introduction of oral proof to explain 
its meaning.—Geller v. Tow, NOX? 
8.2d 138, 261 App.Div. 773. 


N.Y.App.Div. Parol evidence is ad- 
missible to show that a written con- 
tract was induced by fraud, that what 
appears to be a contract was never 
delivered, that the contract was deliv-' 
ered to become operative only on the 
happening of a condition precedent, or 
for the purpose of explaining ambigu- 
ous terms in the contract.—Lee y. In- 
dustrial Laundry Mach. Co., 27 N.Y.S. 
2d 202, 261 App.Div. 741. 

N.Y.Sup. Oral evidence is admis- 
sible where the language of the deed 
is ambiguous or to apply a_ writing 
to its subject—Windsor Residences y. 
201 Hast 18th St. Corporation, 25 N.Y. 
S.2d 329, 

Or. In suit on life policy containing 
provision required by statute that pol- 
icy should constitute entire contract be- 
tween the parties, oral statements made 
by applicant to insurer’s local agent 
were inadmissible, where there was 


on city property, the provision was so 
ambiguous that its meaning could not 
be definitely ascertained without aid of 
parol evidence, as regards whether 
tenant was under duty, toward its 
customers, to maintain steps in a 
reasonably safe condition.—Wilkens v. 
Disstere States Grocery Co., 114 P.2d 


Pa.Com.Pl. Where a promissory note 
is executed and sealed by a corpora- 
tion and the signatures of seven in- 
dividuals are appended, and the signa- 
tures of the individuals are crowded 
because of lack of space on the face of 
the note, and the word “trustees” is 
written opposite the names of three of 
the signers, the question whether the 
word ‘‘trustees” applies to all the sign- 
ers is one of ambiguity and properly 
the subject of parol evidence. The bur- 
den of proof is on the signers to show 

that they signed in a purely representa- 
tive capacity and did not intend to bind 
themselves personally.—Reider v. Christ 
Church of Hvangelical Ass’n of North 
America, 32 Berks 241. 

Pa.Com.Pl. A written instrument is 
always open to explanation, even by 
parol or extrinsic evidence, where it is 
fairly susceptible of two constructions, 
or where its meaning is obscure or am- 
biguous.—Pennsylvania Co. for Insur- 
ances on Lives and Granting Annuities 
vy. Wallace, 50 Dauph. 215. ‘ : 
~ Pa.Com.Pl. Parol testimony is admis- 
sible to explain the scope of a written 
agreement where the terms are ambigu- 
ous.—Cassone v. Kauffman, 19 Leh.L. 


Tex. Where an oil and gas lease, in 
the granting clause, specifically de- 
scribed the property by metes and 
bounds constituting a certain num- 
bered tract on a plat, and consisting 
of a certain number of acres, ‘‘not in- 
cluding the road,” the quoted words 
did not render description ambiguous 
put merely made grant burdened with 
road easement and excluded area in 
road easement from the number of acres 
specified, and court therefore erred in 
admitting parol evidence of parties’ in- 
tent.—Lewis v. East Texas Finance Co., 
146 S.W.2d 977, reversing 123 S.W.2d 
803. 

Tex. If a written contract is so 
worded that it can be given a certain 
or definite legal meaning, it is not 
“ambiguous” and parol evidence is in- 
admissible.—Lewis v. Hast Texas Fi- 
mance Co., 146 S.W.2d 977, reversing 
123 S.W.2d 803. es 

Tex. Where terms and conditions of 
written instrument are expressed with- 
out uncertainty as to subject matter 
and nature of contract, writing is pre- 
sumed to contain whole agreement, and 
contemporaneous parol evidence is in- 
admissible to contradict or vary * terms 
of instrument.—Lewis v. Hast Texas 
Finance Co., 146 S.W.2d 977, reversing 

123 S.W.2d 803. ; 

Where a written contract by its terms 
clearly discloses parties’ intention, or is 
so worded that it is not fairly suscepti- 
ble of more than one legal meaning, 
parol proof of circumstances surround- 
ing transaction is inadmissible.—Lewis 
vy. East Texas Finance Co., 146 S.W.2d 
977, reversing 123 S.W.2d 803. 

Yex. Ordinarily, where terms. of 
written contract are plain and unam- 
biguous, parol evidence is inadmissible 
to vary the terms thereof or to show 
the construction placed thereon by the 
parties at the time of or subsequent 
to the making thereof.—Murphy | v. 
Dilworth, 151 S.W.2d 1004, reversing 
129 S.W.2d 418. 

ex.Com.App. Even if contract for 
leasing of certain accounting machines 
was ambiguous, parol testimony of les- 
see’s representative was not admissible 


Bs 


mi nT 
vary m 
show that none 


ith 

f Me 
sense different from its ¢ 
ing.—Remington Ran 
dustries, 153 S.W.2d 477, reversing 122 
S.W.2d 729. 4 
Parol testimony is admissible to ex- 
plain an ambiguity when it is consist- 
ent with the writing, but not to vary 
its terms.—Remington Rand v. Sugar- 
land Industries, 153 S.W.2d 477, re- 
versing 122 S.W.2d 729. 

Parol evidence is not admissible to 
render ambiguous a written contract 
which, on its face, is capable of being 
given a definite, certain legal meaning. 
—Remington Rand y. Sugarland Indus- 
tries, 153 S.W.2d 477, reversing 122 
S.W.2d 729. 

Where a_ written contract by its 
terms clearly discloses parties’ inten- 
tion, or is so worded that it is not fair- 
ly susceptible of more than: one legal 
meaning, parol proof of circumstances 
surrounding transaction is’ inadmissi- 
ble—Remington Rand vy. Sugarland In- 
dustries, 153 S.W.2d 477, reversing 122 
S.W.2d 729. 

Tex.Com.App. If a written contract 
is so worded that it can be given a cer- 
tain or definite legal meaning it is not 
“ambiguous”, and parol evidence is in- 
admissible.—Remington Rand vy. Sugar- 
land Industries, 153 S.W.2d 477, re- 
versing 122 S.W.2d 729. 

Tex.Civ.App. Testimony of surveyor 
who ran out the lines to tract, from 
which he made up field notes contained 
in oil and gas lease under which de- 
fendants claimed, or testimony of les- 
sor was admissible in suit in trespass 
to try title to portion of tract near 
boundary, only if field note descrip- 
tions in lease and mineral deeds pre- 
sented an ambiguity on their faces or 
if an ambiguity should arise when field 
notes were applied on the ground.— 
Texas Co. v. Foshee, 142 S.W.2d 603. 
Brror refused. 

Where there was no ambiguity on 
the faces of oil and gas lease and 
mineral deeds under which defendants 
in suit in trespass to try title to por- 
tion of tract near boundary held, and 
there was no ambiguity created in the 
field note descriptions of the lease and 
mineral deeds when the description was 
applied to the ground, testimony of 
surveyor who ran out the lines from 
which the field notes were made 
up, which contradicted, modified, and 
changed the unambiguous written de- 
scriptions in the lease and mineral 
deeds, was inadmissible-—Texas Co. v. 
Foshee, 142 S.W.2d 603, error refused. 

Tex.Civ.App. A grant of land should 
be established by the calls of its own 
field notes, but if a conflict exists in 
the calls, parol evidence may be intro- 
duced to relieve doubt and locate the 
lines which were actually run by the 
surveyor.—Whittenburg vy. Jameson, 
143 S.W.2d 668. 


Tex.Civ.App. Where sale of equip- 
ment was made orally and after sale 
was made purchase notes and chattel 
mortgage were executed but mortgage 
did not purport to be a bill of sale or 
contract to sell, provision in mortgage 
that it covered oral agreements, between 
the parties, and that any representa- 
tions of agents not embodied therein 
were waived, would not in view of facts 
and ambiguous provisions in the instru- 
ment preclude buyer when sued on the 
notes and mortgage from pleading any 
breach of warranty that was made at 
time of sale orally, or from pleading 
failure of consideration, or false and 
fraudulent statements inducing the sale. 
—C, MA Hill & Co. v. Parker, 145 S.W. 
2d 330. 


Tex.Civ.App. Ordinarily, provision of 
note which specifies only one due date 
would be conclusive as to such date and 
parol testimony would not be admissi- 
ble to change its provisions, in absence 
of fraud, accident, or mistake, but 
where note was ambigugus, in that it 
specified a due date but also provided 
for a suspension of installment pay- 
ments so as to extend period covered 
by the note, parol evidence was admis- 
sible to explain meaning and arrive at 
real intention of parties when contract 


* made. ynes_v. Firs 
mploye of Dumas, 145 S.W.2d 681 
ordinary mean- — 
vy. Sugarland In- — 


€ ; Where instrumen 
posing residential building’ res 

for 25 years, provided for extension 
restrictions for additional 25-year 

od “if the owners of a majority 
lots who are actual bona fide residen 

thereof shall. execute’ an extension 
agreement which may provide for a sec 
ond extension period of 25 years on 
filing of second agreement signed | 
“said majority’, an ambiguity exis 
as to whether extension agreement 


_ Tex.Civ.App. 


ment is unambiguous, intention of par 
ties must be determined by court 


correct. ‘ 

Whether there is ambiguity in w 
ten instrument authorizing introduc 
of parol testimony is “question of 
for determination by court and not b 
jury.—Butler v. Southwest Dairy Prod- 
ucts Co., 146 S.W.2d 1036, error « f 
missed, judgment correct. | iS Rates 

Where a written instrument is 
clearly unambiguous, parol evidence 
rule will not be permitted to defea 
an intention and understanding whic 
can _ be clearly proved by parol.—Butl a 
v. Southwest Dairy Products Co., 
S.W.2d 1036, error dismissed, judgment 
correct. t a 

Where a writing is ambiguou 
trinsic evidence will be received to e 
plain meaning of writing.—Butler — 
Southwest, Dairy Products Co., 146 
W.2d 1036, error dismissed, judgm 
correct. 


Tex.Civ.App. Under deed describ 
conveyed land as “Beginning on the © 
line of J. A. Knowles’ land, 
known at the Dickson land, witness re 
oak W. 22 feet; thence West 210 f 
for corner; thence N. 474% H. 210 
stake; thence Wast 210 rae 3 
thence S. 471%4 ft. W. 210 ft. 
of beginning, 


of 


Y 
Tex.Civ.App. Where trust deed d 
scribed entire fee without exception 
reservation, provision transferring on sp 
half of all royalties due or to become 
due under any oil, gas or mineral lease 
until royalties should discharge debt — 
secured by trust deed did not render 
trust deed “ambiguous”, as respects 
whether it covered minerals, so as t 
make admissible parol evidence con- 
cerning the matter.—Countiss v. Bald- 
win, 151 S.W.2d 235, error dismissed, — 
judgment correct. ; ott 
W.Va. Where written contract for 
construction of gas pipe line wag not 
ambiguous and required neither 
“straight line construction” nor “ridge 
construction’, parol evidence was not 
admissible to establish alleged oral — 
agreement made prior to and at time 
of written contract with reference to 
the method of construction.—Ligon y. 
Godfrey L. Cabot, Inc., 15 S.W.2d 595. 
Wis. In action to foreclose mortgage iS 
given by church to secure loan for — 
purchase of parsonage, where secre- 
tary’s minutes of meeting of members 
of congregation recited authorization of 
the purchase and a loan from plaintiff 
members and of preparation of all pa- 
pers by church council but made no 
reference to any mortgage, parol evi- 
dence was admissible, not to contradict — 
secretary’s minutes, but to explain busi- — 
ness transacted at the meeting by show- — 
ing that church property as well as the © 
parsonage property was authorized to 


) be : 
; : Poynette, 295 N.W. 700, 236 Wis. 
7 Parol evidence is not admissi- 


o contradict or vary terms of a 
tten instrument, but it is admissible 


‘dence of antecedent or contemporaneous 
oral agreements or conversations is ad- 
sible for purposes of interpretation. 
Evangelical Lutheran St. 
John’s Soc. of Poynette, 295 N.W. 700, 
| 236 Wis. 490. ag 
x r 8 1572 


.¥.Sur. With exception of direct 
statements of intention, no extrinsic 
relevant to any legitimate ques- 
ion arising in interpretation of writ- 
$S and admissible under general 
s of evidence can be shut out.—In 


ng’s Will, 27 N.Y.S.2d 36. 
; Even though a written contract 
unambiguous on its face, parol 
ence is admissible to apply con- 
act to subject with which it deals 
d if by reason of some collateral 
matter an ambiguity then appears, 
‘oof of facts and circumstances un- 
which agreement was made is ad- 
ssible in order that language used in 
tract may be read in the light there- 
for the purpose of ascertaining 
e intention of parties as expressed 
greement.—Murphy v. Dilworth, 
S.W.2d 1004, reversing 129 S.W.2d 


‘he rule that parol evidence is ad- 
ssible to aid in applying written 
ontract to its subject matter if lan- 
ruage of contract becomes uncertain 


contract, or permit unambiguous 
nguage used in contract to be vio- 
ated, or the legal effe@ét thereof 
a —Murphy v. Dilworth, 151 S. 
1004, reversing 129 S.W.2d 418. 


§ 1581 
Parol or extrinsie evidence 
admissible to explain purpose of ex- 
ution of a written instrument, what 
parties intended, the consideration 
its execution, and the circumstances 
rounding its execution.—Lincoln Nat. 
fe Ins. Co. v. Horwich, 115 F.2d 892. 
.C,A.Mass. In contract for sale of 
dealer’s requirements of coal for a 
ar, the word ‘‘requirements”’ was not 


‘word of art”, but at most was am- 


ice to parol evidence.—William C, 


Under Illinois law where 
ere is no ambiguity in terms used in 
a deed or where the language of the 
deed has a_ settled meaning, the 
- deed itself is the only criterion of the 
ntention of the parties and its con- 
truction is not open to oral evidence. 
—Shell Oil Co. y. Manley Oil Corpora- 
ion, 37 F.Supp. 289. 
_ Under Illinois law, when terms of 
deed are ambiguous and have no settled 
Meaning, extrinsic evidence of facts 
and circumstances surrounding the 
transaction in which the deed was exe- 
cuted as well as evidence of the con- 
_ temporaneous or subsequent acts of 
the parties is admissible to enable the 
- court to ascertain the intention of the 
_ parties to the deed, which, if consistent 
vith the language used controls the 
_ construction to be placed upon the deed. 
Shell Oil Co. v, Manley Oil Corpora- 
; tion, 37 F.Supp. 289. 
af, D.O.[l. In action inyolying construc- 
tion of deed which purported to convey 
_ the “surface only” of land and which 
was expressly made subject to a deed 
-—s« «conveying coal right, the quoted words 
were ambiguous, and, under Illinois 
‘Jaw, extrinsic evidence was admissible 
a to show whether grantor intended to 
reserve to himself the mineral rights 


and gas wells, 
contract for development of oil and gas 
permits, parol evidence was admissible 
to explain uncertain Janguage in provl- 
sion in contract relating to expense, and 
to show intention of parties just before 
and at time of entering into the con- 
tract.—Van~ de Putte v. Texas Pacific 
Coal & Oil Co., 85 F.Supp. 794. 

Ark. The meaning and import of 
written lease with option to purchase 
was required to be determined from 
the instrument itself, and parol evi- 
dence was not admissible to show 
that parties to such instrument in- 
tended to make a different contract.— 
Bishop v. Melton, 152 S.W.2d 299. 

Cal. Where language employed in a 
contract is fairly susceptible of either 
one of two constructions contended for 
without doing violence to its usual and 
ordinary import, an ambiguity arises 
where extrinsic evidence may be re- 
sorted to for the purpose of explaining 
the intention of the parties, and for 
that purpose conversations between and 
declarations of the parties during the 
negotiations at and before the execu- 
tion of the contract may be shown.— 
Walsh v. Walsh, 116 P.2d 62, prior 
opinion 108 P.2d 763. 

Cal.App. For purpose of determin- 
ing what parties to an ambiguous in- 
surance contract intended by language 
used, it is competent to show not only 
the circumstances under which the con- 
tract was made, but also to prove that 
the parties intended and understood the 
language in the seuse contended for, 
and for that purpose the conversations 
between and declarations of the parties 
during negotiations at and before time 
of execution of contract may be shown. 
Ciy.Code, § 1647; Code Civ.Proc. §§ 
1859, 1860.—Norton y. Farmers Auto- 
mobile Inter-Insurance Hxchange, 105 
Pi2d 136. 

Cal.App. In an action to recover un- 
paid purchase price allegedly due un- 
der contract for sale of realty for 
cemetery purposes, conversations be- 
tween parties occurring before, during, 
and subsequent to execution of con- 
tract, were admissible, not to vary or 
modify terms of contract but to aid 
court in ascertaining true intent and 
meaning of language used, and objec- 
tion to evidence would not apply espe- 
cially to corporation which was not a 
party to the contract but was sought 


to be held on ground that it had 
adopted contract.—Central Heights 
Imp. Co. vy. Memorial Parks, 105 P. 


2d 596. 


Cal.App. In quiet title action involy- 
ing controversy over boundary, evidence 
regarding intention of common grantor 
was admissible, not for purpose of 
changing or adding to deed, but for 
sole purpose of explaining language 
therein contained.—Pierson v. Bradfield, 
111 P.2d 460. 

Cal.App. In action to recover pur- 

chase price of fixtures and equipment 
under a written contract for. sale of 
drug store stock and fixtures installed 
by lessee, exclusion of letter and state- 
ments made by parties prior to execu- 
tion of the written agreement was 
proper, where the language of the 
agreement was clear and the intention 
of the parties could be ascertained 
from the writing alone.—Union Liquors 
v. Finkel & Lasarow, 113 P.2d 19. 
_ Where the language in an agreement 
is explicit, the intention of the parties 
must be ascertained from the writing 
alone, and extrinsie evidence is inad- 
missible to determine what the writin 


means.—Union Liquors y. Finkel 
Lasarow, 113 P.2d 19. 
App.D.C. Generally, extrinsic  evi- 


dence that parties did not intend a 
lien, charge, or burden on an estate to 
© regarded as an ‘“inecumbrance” 
within a covenant against incumbrances 


is inadmissible——Miller vy. Schwinn, 
Ene 103. Pa dara ee 
Fla. Where plat did not make it 


swas admissible to pr 


the parties.—Roe v. Kendrick, 
394 Me) 4 v 


‘Ga.App. Film advertising 
eontract which provided for service for 
continuous period of 12 months and 
provided that service could be suspend- 
ed by film company for occasional 
short intervals to accommodate nation- 
al or sectional service, if necessary, by 
reason of theater limitation of film 
footage, was unambiguous and com- 
plete, and therefore was not susceptible 
to explanation by parol testimony of 
advertiser that it was intended that 
service be suspended during winter 
months.—Alexander Film Co. v. Brit- 
‘tain, 11 S.E.2d 66. : 

Iowa. In action to partition land 
covered by trust deed which provided 
that the trust should fully determine 
at the death of the last surviving child 
of testator or by consent of all of 
testator’s children, evidence of preced- 
ing oral contract between grantor and 
his children was inadmissible to estab- 
lish that it was grantor’s intention that 
the trust should terminate at grantor’s: 
Goatn. -UMBe v. Van Gorden, 294 N.W. 

Md. In oil corporation’s suit to en- 
join. railroad companies from interfer- 
ing with complainant’s placing of pipe 
lines under defendants’ right of way 
on | complainant’s property, extrinsic 
evidence as to whether parties to 
deed, granting right of way to one of 


defendants, intended it to convey fee- ~ 


simple title or only easement for rail- 
road purposes, was properly admitted. 
Code 1924, art. 21, §§ 11,. 12.—Rich- 
field Oil Corporation of New York v. 
Cheasapeake & > CoB. RR. °€o; 20" A.2d 

Mich. Where life policy is not clear 
concerning the intended beneficiary, pa- 
rol evidence is admissible to show actu- 
al intention.—Hall v, Equitable Life 
Assur, Soc. of U. S., 295 N.W. 204, 295 
Mich. 404. ; 

N.J.Sup. Where second clause of 
lease obliged the landlord to keep 
sprinkler system under proper and 
necessary pressure and the twenty- 
second paragraph obliged the tenant 
to pay the regular annual -rent or 
meter charge for water, there was an 
ambiguity and trial court erroneously 
excluded proof of the intent of the 
parties concerning how the contract 
was to be carried out.—Clifton Trust 
Co. v. Windsor Mfg. Co., 18 A.2d 35, 
125 N.J.L. 619. 

N.Y¥.Sup. In action for dissolution of 
a partnership and for other relief, 
where principal question presented was 
whether, under agreement, a partner- 
ship existed, the admission of oral 
evidence which was consistent with 
terms of agreement and tended to show 
that the parties not only intended to 
form a partnership, but that they re- 
garded themselves as partners, was not 
violative of the “parol evidence rule’’.—- 
Fullam y. Peterson, 21 N.Y.S.2da 797. 


N.Y.Sup. The court must presume 
that when, language of a document is 
unambiguous it expresses the intent of 
Sere eee v. Boylan, 29 N.Y. 

. oO. 


N.Y.Sur. Intention of parties is to 
be sought not only in instrument. it- 
self, but in circumstances existing at 
time of its execution, and proof of 
such circumstances does not violate 
parol evidence rule—Iin re Sterling’s 
Will, 27 N.Y.S.2d 36. 

Okl. Where deed conveyed one-third 
of all “royalties” from oil, gas, or other 
minerals, and did not refer to any 
lease then existing on the land, the 
deed was ambiguous, and the trial 
court properly permitted introduction 
of evidence to show that the parties in- 
tended to grant mineral rights rather 
than royalties only.—Melton y. Sneed, 
109 P.2d, 609. 

Tex. The rule against varying writ- 
ten instruments by parol evidence is 
not violated where ambiguous instru- 
ment is to be construed, and parol evi- 


¥ Velie : 
service | 


fi 


the granting clause, 


in homestead tract, and as land re- 


maining after deducting tracts already 
sold, was ambiguous, where evidence 
showed that more than 438 acres re- 
mained after deducting land previously 
conveyed, and hence parol evidence was 
admissible to show intent of the par- 
ties.—Houston Oil Co. of Texas yv. Kir- 
kindall, 145 S.W.2d 1074, affirming 
Humble Oil & Refining Co. v. Kirkin- 
dall, 119 S.W.2d 731. i 
Where an oil and gas lease, in 
specifically de- 
scribed the property by metes and 
bounds constituting a certain numbered 
tract on a plat, and consisting of a 
eertain number of acres, ‘not including 
the road,’ the quoted words did not 
render description ambiguous Sut mere- 
ly made grant burdened with road ease- 
ment and excluded area in road ease- 
mént from the iitmber of aciés spect- 
fied, and court therefore erred in ad- 
mitting parol evidence of parties’ in- 
tent.—Lewis v. East Texas Finance Co., 
146 S.W.2d 977, reversing 123 8.W.2d 
803. 

Tex. Ordinarily, where terms of 
written contract are plain and unam- 
biguous, parol evidence is inadmissible 
to vary the terms thereof or to show 
the construction placed thereon by 


Tex. 


the parties at the time of or subsequent 


to the making  thereof.—Murphy  v. 
Dilworth, 151 S.W.2d 1004, reversing 
129 S.W.2d 418, ; 

‘Tex. Parol evidence is inadmissible 
to show that parties intended to make 
different contract from that embodied 
in unambiguous deed, or afterwards 
thought that they had actually made 
different contract, in absence of plea 
of fraud, accident or mistake.—Murphy 
v. Dilworth, 151 S.W.2d 1004, revers- 
ing 129 S.W.2d 418. 

Tex. Under unambiguous warranty 
deed reserving in grantors one-six- 
teenth interest in minerals, parol evi- 
dence of negotiations prior to execu- 
tion of deed and of parties’ interpre- 
tation thereafter was not admissible 
to show that reservation was in fact 
a reservation of royalty interest of 
one-sixteenth of all minerals produced 
from land, notwithstanding that when 
deed was executed a mineral lease was 
in force under which grantors retained 
right to one-eighth of minerals pro- 
duced from land.—Murphy v. Dilworth, 
toe S.W.2d 1004, reversing 129 S.W.2d 

Tex.Com.App. Where fourth clause 
of oil and gas lease stipulated what 
royalties were reserved by lessor and 
fifth clause provided that “In addition 
to all other reservations of royalties” 
there was reserved to lessor an inter- 
est in oil produced, if the word ‘‘other”’ 
in the fifth clause rendered language 
of lease susceptible of two construc- 
tions concerning whether interest pro- 
vided for in fifth clause was a “royal- 
ty” or “bonus’’, parol.evidence was ad- 
missible to determine intention of the 
parties with respect to the oil pay- 
ments.—State Nat. Bank of Corpus 
Christi v. Morgan, 143 S.W.2d 757, 
affirming 123 S.W.2d 1086. 

Tex.Civ.App. Where a deed does not 
fully disclose the intentions of the par- 
ties, other than that a reservation or 
exception was made, extrinsic facts 
may be resorted to in aid of making 
certain what was intended to be ex- 
cepted.—Marlett vy. Brownfield, 145 S. 
W.2d 6386. 

Where a deed described real estate 
conveyed by metes and bounds and 
added “except 143 acres ‘out of south 
and west sides of said described lands’, 
a will executed by grantor on same 
day and references made therein to 
deeds of conveyance could be consid- 
ered for the better identification of the 
land excepted, in order to make certain 
the real estate intended to be con- 
veyed by the deed.—Marlett vy. Brown- 


field, 145 S.W.2d 636, 


vould 
date and parol testimony would not 
be admissible to change its provisions, 
in absence of fraud, accident, or mis- 
take, but where note was ambiguous, 
in that it specified a due date but also 
provided for a suspension of install- 
ment payments so as to extend period 
covered by the note, parol evidence was 
admissible to explain meaning and ar- 
rive at real intention of parties when 
contract was made.—Jones v. First 
State Bank of Dumas, 145 S.W.2d 681. 

Tex.Civ.App. Where instrument, im- 
posing residential building restrictions 
for 25 years, provided for extension of 
restrictions for additional 25-year peri- 
od “if the owners of a majority of the 
lots who are actual bona fide residents 
thereof shall execute’ an _ extension 
agreement which may provide for a 
second extension period of 25 years on 
filing of second agreement signed by 
“said majority’, an ambiguity existed 
as to whether extension agreement was 
to be signed by bona fide residents 
owning majority of lots, or hy ma- 
donity of resident lot owners, and hence 
parol evidence was admissible to de- 
termine intention of parties to agree- 
ment, in action to enjoin violations of 
such restrictions during additional 25- 
year period.—Butler v. Southwest Dairy 
Products. Co., 146 S.W.2d 1036, error 
dismissed, judgment correct. 

Tex.Civ.App. A deed cannot be col- 
laterally attacked by the parties to it 
or their privies by evidence tending to 
show an intention different from that 
which its language unmistakably ex- 
presses.—_Stewart v. McKee, 150 S.W. 
2d 415, error granted. 

Tex.Civ.App. Where 1925 trust deed 
did not reserve or except the minerals 
from the lien created by it, correspond- 
ence and conversation more than two 
years before to show that trust deed 
was not intended to cover minerals un- 
der the land or was regarded as sub- 
ordinate to prior mineral deed were 
properly excluded as too remote and 
as an attempt to vary by parol terms 
of trust deed.—Countiss vy. Baldwin, 
151 S.W.2d 235, error dismissed, judg- 
ment correct. 

Wash. Insurer’s intent at time of 
writing group policy 12 years before 
time of lawsuit must be deduced from 
language of written contract, not from 
parol evidence of insurer’s officers and 
employees.—Franklin y. Northern Life 
Ins. Co., 104 P.2d 310. 

W.Va. A writing, such as a deed, if 
not ambiguous, speaks for itself, and 
parol testimony is not admissible to 
show the intention of the parties mak- 
ing it—Hardesty v. Fairmont Supply 
Co., 14 8.H.2d 4360 
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C.C.A.Ill. Parol or extrinsic evidence 
is admissible to explain purpose of ex- 
ecution of a written instrument, what 
the parties intended, the consideration 
for its execution, and the circumstan- 
ces surrounding its execution.—Lincoln 
a Life Ins. Co. v. Horwich, 115 F.2d 

D.C.Pa. 


Oral evidence is admissible 
on the issue of whether instruments 
are corporate securities within provi- 
sions of the Revenue Act imposing 
stamp tax if instruments are not pat- 
ently and plainly on their face corpo- 
rate securities. Revenue Act 1926, tit. 
8, § 800 et seq., Schedule A, subd. 1, 
26 U.S.C.A. Int.Rev.Acts, pages 284, 
288.—Pennsylvania Co. for Insurances 
on Lives and Granting Annuities v. U. 
S:, 39 F.Supp. 1019. 

Ark. A contract providing for the 
employment of a receiver for partner- 
ship property for one year at $6,000 
per year, and making any longer term 
as receiver contingent upon continua- 
tion of receivership by the chancery 
court and a partition of partnership 
property, was unambiguous, and it 
was improper to introduce parol testi- 
mony to explain the real nature of the 
contractual agreement.—Twist v. Gray, 
147 S.W.2d 29. 

Fla, In payee’s action on note ex- 
ecuted by defendant where defendant 
pleaded failure of consideration, de- 


| was regular on its fa 


_ only dt ; 
ve as to such only as evidence o 


participate in profits of. 
venture, was inadmissible 


parol evidence cannot be introduc 
vary terms of a written instru 
notwithstanding affidavit, Le 
signed by defendant after execution 
note, indicating that payee still ha 
share in property of real estate v 
—Long vy. Angel, 198 So. 339. 
Idaho. In action on injuncti 
covering costs, damages, an 
able counsel fees not exceedin 
exclusion of evidence b 


by plaintiff for $5,000 in full p: 
of all “fees and expenses” — 
fees alone and not any known e 
and that quoted phrase was used — 
obtain a full release, was error. 
1932, § 6-405.—Idaho Gold Dre 
Corporation v. Boise Payette I 
Co.; 115. P.2d 400; 8 


note and. mortgage, where defer 
contended that his agreement — 
plaintiff's indebtedness to b 
and loan association plus an ad 
$1,000 for plaintiff's equity a 
tered into in May, 1936, and do 
tary evidence showed that | 
was divested of title in Jun 
when association foreclosed it 
gage on property, parol evide 
show motive or cause of execution 
mortgage by defendant was admis 
over objection that it was not 
sible to establish title or ownership 
property in plaintiff. Code Pra 
GHD). 14 Pa Me lsimw v. Wilkerson, 


plain purpose of contract.—Butler - 


Development Co. v. Butler, 
1041. " ae 
N.M. Parol evidence is admi 


show that an assignment absolute — 
its face was given tor security only 
as to entitle assignor to maintain 


party in  interest.—Turner 
Brunswick Fire Ins. Co. of New. 
wick, Noid). d12. P20), bid, 45 aNe 2 
Tenn.App. The terms of a written 
contract cannot be varied or co Bj 
dicted by oral evidence but such r 
does not restrain court from a sur 
of the whole situation and an ascert p 
ment of that which the parties had in 
mind and the purpose or object | 
obtained by a proposed agreem : 
Frierson v. International Agr. Corpor. 
tion, 148 S.W.2d 27. een) 
In suit to remove cloud from title, 


lieu of minimum royalties provided 
by prior agreements, receiving in ey: 
dence .an explanation regarding ho 
the lump sum was arrived at and t 
reason why it was inserted was not e 
ror.—Frierson v. International Agr. Co. 
poration. 148 S.W.2d 27. is ¥ 

ded 


Tex.Civ.App. Where grantor incl Y 
in deed, a covenant of general warranty 
of title, parol evidence that grar 
merely placed legal title in the gra 
to enable the grantee to sell and co 
vey the property should the occasion 
arise, and that subsequent conveyances 
by grantee without warranty of t 
were in fact the deeds of the granto 
was inadmissible to defeat the unam: 
biguous written terms of the covenan 
of general warranty.—Massad v. Bu 
pus, 146 S.W.2d 10738, error dismissed, 
judgment correct. : y 
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C.C.A.1l. Parol or extrinsic evidence 
is admissible to explain purpose of ex-— 
ecution of a written instrument, what 
the parties intended, the consideration ~ 
for its execution, and the circumstances 
surrounding its execution.—Lincoln 
ao Life Ins. Co. v. Horwich, 115 F.2d 

92. i 


hes 


_—-« Ga.App. In suit by physician to re- 
cover from husband for medical serv- 
ices rendered in treating wife, where- 
in physician relied on correspondence 
between himself and the husband so 
as to prevent his claim from being 
barred by limitations, the correspond- 
ence could be explained by extrinsic 
oy ertin v. Mayer, 11 S.E.2d 


Md. In action under Declaratory 
Judgments Act for construction of 
rights under contract between newspa- 
per publisher and weekly supplement 
publisher and its parent corporation by 
which newspaper publisher purchased 
supplement and _ parent company as- 
signed certain predate territory to 
newspaper publisher, parol evidence of 
extrinsic circumstances existing at time 
of execution of contract was admissible 
_ to show change in position of supple- 
ment publisher and parent corporation 
+ in that parent corporation no longer 
had an interest in any newspaper in 
ther predate territory not assigned to 
ewspaper publisher. Code 1939, art. 
381A, § 1 et seq.—American Weekly v. 
Patterson, 16 A.2d 912. 

. Tenn.App. The terms of a written 
contract cannot be varied or contradict- 
d by oral evidence but such. rule does 
ot restrain court from a survey of the 


that which the parties had in mind and 
the purpose or object to be obtained by 
‘a proposed agreement.—Frierson y. In- 
ternational Agr. Corporation, 148 S.W. 


pera 2.7. 
i 1592 


; § 
©.C.A.Mo. A “latent ambiguity” in 
m insurance contract may be one in 
hich the description of insured prop- 
tty is clear upon face of instrument, 
ut there is more than one estate to 
vhich the description applies, i 
nay be one where: property is 
perfectly or in some respects erroneous- 
y deseribed, so that description does 
not refer with precision to any par- 
cular object, and if such an ambiguity 
( evelops, extrinsie evidence is admissi- 
per to show intent of parties.—Uni- 
versity City v. Home Fire & Marine 
s. Co., 114 F.2d 288. 
_ In action on an insurance contract 
where issue of latent ambiguity is 
yaised, whether language of contract 
aptly reads upon its subject matter or 
- whether it is latently ambiguous must 
first be determined by trial court to 
determine necessity for parol evidence 
of intent of parties.—University City v. 
ge Fire & Marine Ins. Co., 114 F.2d 


 ©.C.A.Tex. Where deed mentioned a 
located beginning point and a line 440 
‘ards west therefrom to Davis corner, 
another located point, and no other nat- 
ural or artificial object was mentioned, 
but the courses and distances around 
o the beginning point were exactly 
ated and included acreage, and Dayis 
corner was not 440 yards from begin- 
ning point but 66 feet more, there was 
a latent ambiguity which required con- 
struction and justified a resort to ex- 
trinsic evidehce, not to contradict the 
deed, but to explain its true meaning,— 
_ Cities Service Oil Co. v. Dunlap, 115 F. 
_ 20-720. 

) O.C:A.W.Va. Where, a single_ tract 
was divided into two tracts and calls 
in deeds conveying the tracts called for 
river as boundary, and there were two 
_ branches of river around a small island, 
both of which branches carried con- 
siderable volume of water in 1891 when 
the deeds were executed, there was a 
 ‘YJatent ambiguity” as to which of the 
branches was intended as the bound- 
ary to be resolved by jury in light of 


ys 


parol eviden*e showing intention and 
understanding of parties—Kuhn vy. 
Chesapeake & O. R. Co., 118 F.2d 400. 
“Mich. A “patent ambiguity” in writ- 
ten instrument is one apparent on face 
of the instrument arising by reason of 
inconsistency, obscurity or an inherent 
_ uneertainty of the language adopted, 
such that the effect of the words in the 
- connection used is either to convey no 
_ definite meaning or a double one, while 
a “latent ambiguity’ which may be 
shown to exist by extrinsic evidence 


Nay J 


' ; io are cet 
is one which arises, not upon t 


of an instrument as looked at in them- cc 
selves, but upon those words when ap- 


plied to the object or to the subject 
which-they describe.—Hall v. Equitable 
Life Assur. Soe. of U. S., 295 N.W. 204, 
295 Mich. 404. : 

Mich. Extrinsic evidence is admissi- 
ble to show that a latent ambiguity in 
a contract exists.—Hall v. Equitable 
Life Assur. Soc. of U. S., 295 N.W. 204, 
295 Mich. 404. : 

A “patent ambiguity” in written in- 
strument is-one apparent on face of the 
instrument arising by reason of incon- 
sistency, obscurity or an inherent un- 
certainty of the language adopted, such 
that the effect of the words in the con- 
nection used is either to convey no defi- 
nite meaning or a double one, while a 
“atent ambiguity” which may be shown 
to exist by extrinsic evidence is one 
which arises, not upon the words of an 
instrument as looked at in themselves, 
but upon those words when applied to 
the object or to the subject which they 
describe.—Hall v. Equitable Life Assur. 
hey of U. S., 295 N.W. 204, 295 Mich. 

Where the word “guardian” appeared 
in parenthesis in life policy application 
following the name of the beneficiary 
and the policy as issued did not contain 
the quoted word, and the named _bene- 
ficiary was not in fact the guardian of 
the insured, a “latent ambiguity’ arose 
so that parol evidence was admissible 
to explain the meaning of the language 
used.—Hall v. Equitable Life ssur. 
pes of U. S., 295 N.W. 204, 295 Mich. 

Mich. Parol evidence is not permis- 
sible, under guise of claimed latent am- 


-biguity, to vary, add to, or contradict 


terms of written con- 
tract, substitute different contract, or 
show intention or purpose not ex- 
pressed in writing.—Michigan Chande- 
lier Co. vy. Morse, 297 N.W. 64, 297 
Mich. 41, 

The rule that ambiguity created by 
parol may be removed by parol evi- 
dence was never intended to violate rule 
that writing shall not be contradicted 
or explained by inferior testimony.— 
Michigan Chandelier Co. v. Morse, 297 
N.W. 64, 297 Mich. 41. 


N.C. A patent ambiguity cannot be 
explained by parol, but a latent am- 
biguity can.—Perry vy. Morgan, 14 S8.H. 
2d 46, 219 N.C...377. 

Tex. Parol evidence is not admissi- 
ble to render a written contract am- 
biguous, which, on its face, is capable 
of being given a definite certain legal 
meaning.—Lewis v. East Texas Finance 
Co., 146 S.W.2d 977, reversing 123 S. 
W.2d 803. 


plainly expresse 
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Cal.App. Where liability policy pro- 
vided that insurer should not be liable 
for loss while automobile was being 
driven by any person other than in- 
sured or a member of his immediate 
family unless such person was operat- 
ing automobile with consent of in- 
sured, except that ‘the extension pro- 
vided for in this condition shall not 
be available to’ any public garage, 
whether policy extended coverage to 
insured’s daughter-in-law who resided 
with insured presented a case of “‘la- 
tent ambiguity’, and parol evidence of 
transaction between insurer’s agent and 
insured which led up to the issuance 
of policy was admissible for purpose 
of showing that policy in addition to 
named insured, was intended to cover 
insured’s daughter-in-law. Civ.Code, § 
1647; Code Civ.Proc. §§ 1859, 1860.— 
Norton vy. Farmers Automobile Inter- 
Insurance Exchange, 105 P.2d 136. 

§ 1600 

C.C.A.Tex. Where words having a 
plain and settled meaning in popular 
and legal usage are used in insurance 
policies or other contracts, oral testi- 
mony is inadmissible to contradict or 
vary that meaning.—Continental Ins. 
SH vy. Sabine Towing Co., 117 F.2d 

Cal.App. Where contracts for sub- 
leases were complete on their face and 
there was no charge of fraud, mis- 
take or accident, parol evidence was 


tion of the contracts.— igiar 
zens Nat. Trust & Savings — 0 
Los Angeles, 110 P.2d 117. Ra eae 

Cal.App. In quiet title action in- 
volving controversy over boundary, if 
the word “block”, as used by the com- 
mon grantor in subdivision map and 
several deeds executed pursuant there- 
to, was intended by him to have a par- 
ticular meaning, it was competent to 
permit the introduction of parol_evi- 
dence to establish that meaning.—Pier- 
son v. Bradfield, 111 P.2d 460. 

Miss. Under the Code section, parol 
testimony is admissible to explain: ab- 
breviated recitals on assessment roll 
and tax deed. Code 1930, § 3151.— 
Seward v. Carter, 200 So. 248. 

A complainant who sought confirma- 
tion of tax title who allegedly was en- 
titled to aid description by parol tes- 
timony was bound by result which 
application of such rule brings about. 
Code 1930, § 3151.—Seward v. Carter, 
200 So. 248. ; x 

N.Y.App.Div. In action for price of 
goods sold and delivered where .buyer 
pleaded a written contract provid- 
ing that buyer accepted merchandise 
with understanding that it was to be 
paid for after season if it brought in 
business that buyer’s president expect- 
ed, otherwise ‘“‘the payment is to be 
left to the entire discretion of” the 
buyer’s president, which contract was 
drawn by the buyer, oral testimony to 
explain the meaning of the quoted 
phrase was properly admitted, and 
justified finding that discretion in- 
tended related to the right to make a 
limited reduction as agreed upon _ be- 
tween the parties and not a right to 
refuse any payment.—Reliable Press v. 
Bristol Carpet Cleaning Co., 25 N.Y.S. 
2d 70, 261 App.Div. 256, reversing 21 
N.Y.S.2d 76, 174 ‘Mise.’ 621. f 

Tex.Com.App. HByven if contract for 
leasing of certain accounting machines 
was ambiguous, parol testimony of les- 
see’s representative was not admissible 
to either vary meaning of contract or 
show that language was employed in a 
sense different from its ordinary mean- 
ing.—Remington Rand v. Sugarland 
Industries, 153 S.W.2d 477, 
122 S.W.2d 729. 

See North American Life Assurance 
Co. v. Johnson [1940] 4 Dom.L.R. 496. 
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_C.C.A.Mass. In contract for sale of 
coal dealer’s requirements of coal for a 
year, the word “requirements” was not 
a “word of art’, but at most was am- 
biguous, making it permissible to ar- 
rive at the intention of the parties by 
reference to parol evidence.—William C. 
Atwater & Co. v. Terminal Coal Corpo- 
ration, 115 F.2d 887, affirming 32 F. 
Supp. 178. 3 , 
Miss. In suit by grantees under 
timber deed to restrain grantors from 
cutting or removing any timber al- 
legedly conveyed under deed and from 
interfering with cutting and removal 
thereof by grantees,. where deed con- 
veyed ‘all the timber of every descrip- 
tion now down, standing or growing” 
on land described, grantors’ testimony 
to show what was meant by word 
“timber” in contract for purpose of 
showing that all trees or tree-growth 
that constituted “timber” at time of 
conveyance had been cut and removed 
by grantees prior to filing of suit, was 
competent.—Overby v. Burnham, 200 
So. 591. : 
Mo. Where insurance agency con-' 
tract appointing plaintiff as general 
agent and manager to procure, in per- 
son and by subagents, applications for 
insurance provided that plaintiff wags 
assigned to certain territory, that oth- 
er territory ‘should be “open terri- 
tory”, that in certain territory plain- 
tiff's rights were “exclusive’, that 
plaintiff might appoint and manage 
subagents in “the territory’, and con- 
tract did not define “open” or ‘“ex- 


ank of 


clusive”’, contract was ambiguous, and. 
hence extrinsic evidence was admissible. 


to aid court in construing contract.— 
Paisley v. Lucas, 143 S.W.2d 262. 


reversing | 


= 


Property Law, § 865, 
subd. 1.—Kraft v. Lincoln Mills Co., 
28 N.Y.S.2d 129. 


§ 1608 

Ill.App. The actual date of the exe- 
cution and delivery of a deed or in- 
strument may be shown by parol testi- 
mony.—lIllinois Nat. Bank & Trust Co. 
pee gg 35 N.H.2d 823, 311 Ill.App. 

Ohio App. In action for injunction 
against picketing plaintiff’s place of 
business because of his alleged viola- 
tion of agreement between merchants 
relative to closing hours, testimony as 
to date when agreement was to become 
effective and as to length of time it was 
to continue was not incompetent as vio- 
lating “parol evidence rule’? where con- 
tract was not complete and testimony 
was for purpose of supplying omitted 
parts of agreement and did not modify 
terms of agreement.—Morris v. Retail 
Clerks’ International Protective Ass’n, 
Local No. 450, 33 N.E.2d 851, appeal 
Sime 30 N.E.2d 993, 137 Ohio St. 


§ 1609 
It is competent to show by 


Iowa. 
parol evidence the non-delivery of a 
written instrument, or the discharge 
thereof, and, unless instrument is un- 
der seal, non-delivery or a conditional 
delivery may be shown by parol even 
if instrument is in possession of obli- 
gee or his assignee, and the discharge 
of an instrument in writing may be 
shown by parol although transaction 
involves proof of a collateral parol 
sere ener SkuTe vy. Wickham, 292 N. 


Ky. In action on a note, proof that 


bank’s cashier had promised payee that: 


he should not be held bound on the 
note was incompetent to defeat the 
unqualified written promise to pay.— 
Citizens Nat. Bank of Glasgow vy. Dam- 
ron, 149 S.W.2d 762, 286 Ky. 43. 

La. In proceeding for cancellation 
of recordation of oil and gas sublease 
contract, containing option to purchase, 
subsequent verbal agreement provid- 
ing for cancellation of the written 
eontract and operation of the leases 
pursuant to verbal agreement was ad- 
missible.-—Tholl Oil Co. v. Miller, 3 
So.2d 97, 197 La. 976. . 

Md. Parol evidence is admissible to 
prove rescission of a written contract 
by mutual abandonment.—Birckner v. 
Tilch, 18 A.2d 222. : 

Minn. Parol evidence was inadmis- 
sible to alter the meaning of a covenant 
not to engage in competing business 
within a reserved territory which cove- 
nant was entered into in connection 
with contract for sale of part of a cor- 
porate business, so as to show that 
covenant was to be terminated in event 
of bankruptcy notwithstanding that 
there was no suggestion in the contract 
to any event of bankruptcy.—Peterson 
y. Johnson Nut Co., 297 N.W. 178. 

Mo.App. In action on note by payee’s 
executrix, wherein defense was_ that 
payee intended to cancel note in so 
far as it purported to evidence obliga- 
tion recited on its face, parol evidence 
that maker was not to pay note sued 
on was properly admitted, not for pur- 
pose of contradicting terms of note, 
but to aid in establishment of fact of 
eancellation by way of showing payee’s 
motive for the cancellation.—Roth v. 
Roth, 142 S.W.2d 818. 

1610 

C.C.A.Kan. It is not error for court 
to sustain objection to a question the 
answer to which would be competent 
evidence, if question is leading and 
suggestive, or calls for conclusion.— 
Thatenhorst v. a Be 119 F.2d 567. 


1 
Cal.App. In action on drilling con- 
tract for payment of oil bonus and 
royalties, which were to be payable 
out of 25 per cent. of total oil produced, 
witness’ testimony of conversation with 
defendants’ predecessor for purpose of 


n L had waived 3 
1d ical terms used 
_ business where such 


hs AS 
nts’ predeces 


een hae 
ing that 


fend: SOF 


well required by contract was not in- 
admissible on ground that it altered 
terms of written contract by an unex- 
ecuted oral agreement. Civ.Code, § 
1698.—Bardeen vy. Commander Oil Co., 
104 P.2a) 8755 = 

A waiver of full performance of one 
of provisions of written contract may 
be effected by parol evidence. Ciy. 
Code, § 1698.—Bardeen v. Commander 
Oil Co., 104 P:2d 875. 


} § 1617 
C.C.A.Ohio. Where option to pur- 
chase land acknowledged the receipt 


and sufficiency of $1 and other valuable 
considerations, the optioners could not 
go beyond such provision and ques- 
tion sufficiency of the consideration, in 
action for specific performance of con- 
tract.—Bastian v. U. S., 118 F.2d 777. 

D.C.Ga. A maker of a note, when 
sued, may show by parol, a want or 
failure of consideration, but he cannot 
prove that his obligation to pay was 
dependent or conditional upon prom- 
isee’s compliance with a prior or con- 
temporaneous agreement not expressed 
in note, unless execution of note was 
procured by fraud, accident or mistake. 
—Virginia-Carolina Chemical Corpora- 
tion v. Fuller, 35 F.Supp. 482. 

Cal.App. A written agreement creat- 
ing a joint tenancy in bank account 
may not be varied or defeated by evi- 
dence of an accompanying oral agree- 
ment establishing a trust in conflict 
with the unambiguous language of the 
contract, except upon a clear showing 
of fraud, undue influence, lack of con- 
Sideration or circumstances indicating 
that the instrument was not intended 
to become effective.—In re Kellogg, 107 
P.2d 964, 41 Cal.App.2d 833. 

Cal.App. When terms of an agree- 
ment have been reduced to writing by 
parties, it is to be construed:as con- 
taining all terms of agreement, and 
there can be, between parties and their 
representatives or successors in inter- 
est, no other evidence of terms of agree- 
ment than contents of writing, except 
where a mistake or imperfection in 
writing is put in issue by pleadings, 
where validity of agreement is the 
fact in dispute, or to explain an am- 
biguity in agreement. Code Civ.Proc. 
§ 1856; Civ.Code, § 1625.—Nourse v. 
Kovacevich, 109 P.2d 999. 

La.App. Parol testimony is not ad- 
missible to prove a greater considera- 
tion than that set out in the instrument, 
unless the instrument is attacked be- 
cause of want of or insufficiency of 
consideration, but parol testimony is 
admissible to show that the considera- 
tion set out in the deed or instrument 
was not wholly paid, although receipt 
of it is acknowledged in the written 
contract.—Grimm vy. Pugh, 197 So. 641. 

La.App. If state highway commis- 
sion, when it obtained a right of way 
deed from property owner, orally 
promised through its agents to pay 
owner for his pecan trees and that no 
large ditches would be cut on owner’s 
premises so as to damage his place, 
such promises could be shown by parol, 
in order to show that consideration for 
deed failed because of commission’s 
acts, especially where deed recited that 
it was given in consideration of benefits 
accruing to owner by reason of location 
of highway and made no reference to 
alleged oral promises. Act No. 362 of 
1940.—Green v. Louisiana Highway 
Commission, 3 So.2d 236. 

If state highway commission did or 
failed to do something by reason of 
which consideration, which was to in- 
ure to benefit of property owner as re- 
sult of execution of a right of way 
deed, failed or was impaired, property 
owner could show such by parol in suit 
against commission for damages from 
construction of highway. Act No. 362 
of 1940.—Green y. Louisiana Highway 
Commission, 3 So.2d 236. 

In property owner’s suit against state 
highway commission for damages from 
construction of highway, owner could 
prove by parol evidence whether consid- 
eration in right of way deed executed 
by owner reciting that deed was given 
in consideration of benefits accruing to 


oil re 4 : 
owner by reason of loc 


ay production test of had_ failed 


AT LW: y < 
because commission cut 
ditches on owner’s premises and used 
dirt therefrom elsewhere and destroyed 
owner’s pecan trees and failed to re- — 
place his fencing. Act No. 95 of 1921, 
Ex.Sess., § 27, as amended; Act No. — 
362 of 1940.—Green v. Louisiana High- — 
way Commission, 3. So.2d 236. Fe 

Miss. In mortgagors’ suit for ac- 
counting by mortgagee in possession 2 
and to cancel renewal deed of tru \ 
a cloud on mortgagors’ title, although __ 
testimony to show that a different — 
agreement was had between parties — 
than that expressed in contractual « 
ligations contained in deed of trust was 
incompetent, it was competent to prove 
true consideration for deed of trust or — 
that it was supported by no considera- — 
tion.—Ravesies v. Martin, 199 So. 282 

Miss. A waiver or estoppel may 
shown by parol.—Stone v. Grenada ‘Gro- | 

Pavan Ds Fao | 


ecery Co., 1 So.2d 229. ; 
Pa.Super. In action on a nonrfegotia- — 
ble instrument, a defense based on 


failure of consideration is not an attac 
on the instrument, nor an attempt 1 ~ 
modify it, since, while want of consid- 
eration would contradict the terms of 
instrument, failure of consideration _ 
does not do so, but shows that the con 
sideration contemplated was never 
ceived._Sprenger, now for Use 
Stoecker, v. Litten, 15 A.2d 527, 142 Pz 
Super. 194. fb, |, OP CN 
In action on sealed instrument: 
plea of want of consideration will 
be heard, but failure of consider 
may be shown.—Sprenger, now for e 7 
of Stoecker v. Litten, 15 A.2d 527, 142 — 


Pa.Super. 194. 

Pa.Com.Pl. The giving of notes, un- 
der seal, import a consideration, and — 
hence the defense of no consideration 
cannot be_ received.—Goodrich Co. v. | 
Litwak, 8 Sch.Reg. 100. cat RE 

Tex.Civ.App. Oral testimony that 
recited consideration in deed had never 
been paid did not show a different ¢ 
sideration from that recited in the de 
since, generally, where a deed recit 
a consideration paid in full, it may b 
shown between the parties and those 
having notice, that the consideratior 


contract to sell, provision in mortgage 
that it covered oral agreements betwee 


and ambiguous provisions in the in- 
strument preclude buyer when sued on 
the notes and mortgage from pleading 
any breach of warranty that was made 
at time of sale orally, or from pleading 
failure of consideration, or false and 
fraudulent statements inducing the sale. a 
—C. V. Hill & Co. v. Parker, 145 S.W. 


2d 330. ary 

Wyo. In action on note, admission of 
maker’s evidence, that he received 
nothing from the payee for making ~ 
the note, would not violate the rule | 
that parol testimony is inadmissible to © 
vary the terms of a written contract. — 
Rev.St.1931,  § 74-116.—Wright vy. 
Krouskop, 108 P.2d 262. rae | 

§ 1619 OE 

Mich. Parol evidence is admissible 
to explain ambiguities in a release, or, 
in a proper proceeding and under cer- 
tain circumstances, to show that be- 
cause of fraud, duress or mistake © 
there was no release of the claim sued 
upon, but without these elements it is 
never admissible in an action at law 
to contradict the plain terms of a writ- — 
ten contract.—Erkiletian v. Devletian, 
299 N.W. 821, 299 Mich. 95. 

§ 1621 

Ariz. Parol evidence is always ad- 
missible to show fraud, even though it 
has effect of varying the terms of a} 
writing between the parties—Lutfy v. 
Bat Roper & Sons Motor Co., 115 P.2d 
161. 

Cal.App. Where a deed or written 
contract is procured by an agreement 
dehors instrument which creates a trust 


3 A% 


_ ; 4 
ndependent of i 
dence is admissible on theory that a vi- 
olation of the agreement amounts to 
constructive fraud, which may be estab- 
_ lished by extrinsic evidence, .as explana- 
-, tory of the transaction out of which an 
- equitable trust arises, and it does not 
--necessarily contradict the terms of the 
= _, deed.—In re Kellogg, 107 P.2d 964, 41 
~ * Cal. App.2d 833. ‘ : 
+ Del. Generally, the consideration of 
an instrument, even if under seal, may 
ye questioned if fraud is alleged.—Italo- 
Petroleum Corporation of America v. 
Hannigan, 14 A.2d 401. 
_ Fla. Where notes and mortgage in 
amount greater than debt due were 
executed by debtors as result of fraud- 
-ulent misrepresentation of creditor as 
to the balance due on original debt, 
suit to cancel the mortgage, parol 
evidence was admissible to show that 
- amount due on debt at time notes and 
mortgage were executed was less than 
wea ‘gregate amount of notes secured by 
hw peed paresield vy. Williams, 200 


. Where parties reduced their 
ract to writing, all oral negotia- 
is and agreements are merged in 
e writing, and parol proof is not 
admissible to alter its terms unless 
party attacking instrument can estab- 
ae or mistake in its execution, 


or A A 91, 
_Pa.Com.Pl. A written order, a condi- 
ional sales contract, and a signed _re- 
 ceipt, all signed by plaintiff, offered in 
evidence were conclusive against him, 


nless they are to be regarded as vitiat- 
ed by the parol testimony offered. Pa- 
rol testimony is admissible when fraud 
is alleged, but it must be clear, pre- 
ise and indubitable. Whether the evi- 
dence met this standard was a question 
for the court.—Vereb v, Yellow Truck 
Coach Co., 89 P.L.J. 290. 
Pa.Com.Pl. An averment of fraud 


: Where fraud is alleged, 
rules are suspended until the truth or 
falsity of the charge is determined. 
hether fraud was or was not prac- 
ticed is for the jury.—Pellegrini v. Ra- 
diant Soc., 89 P.L.J. 367. 
; ‘ § 1623 
—©.C.A. In action on two life poli- 
ies, where the defense of fraud was in- 
% yoked on ground that the named _ in- 
- gured never knowingly made applica- 
ion for insurance and that a person 
_ other than named insured was substi- 
tuted for medical examination, the 
parol evidence rule could not be in- 
voked to preclude the medical examiner 
and insurer’s agent from giving testi- 
mony concerning circumstances con- 
‘ected with and surrounding parties at 
time of examination and signing of 
papers, since the purpose of such testi- 
i my was not to vary or contradict a 
- contract, but to show that the alleged 
contract never came into existence.— 
Obartuch v. Security Mut. Life Ins. Co., 
114 F.2d 873. 
In action on two life policies de- 
fended on ground of fraud, in that 
- mamed insured never knowingly made 
application for insurance and that: a 
person other than named insured was 
substituted for medical examination, 
fact that no force or coercion was used 
hich caused insurer’s medical examin- 
er to leave application with person ex- 
- amined or to sign certificate on follow- 
i; mg day, and that examiner’s acts were 
er) 


free and voluntary, did not show that 
no fraud was perpetrated on examiner 
+ on question of admissibility of examin- 
er’s testimony under an exception to 
the parol evidence rule.—Obartuch v. 
eal pete Mut. Life Ins, Co., 114 F.2d 
e , 


_ Where action on two life policies was 
_ defended on ground of fraud, in that 
amed insured never knowingly made 
pplication for insurance and that a 
person other than named insured was 
substituted for medical examination, if 
nsurer’s medical examiner was not a 
party to the conspiracy, he must have 
A certified to signature on application as 
the result of a deception and misrepre- 
sentation practiced on him, and that 


++ . K ” f 4 ‘ es 
the document, parol evi- 


7 _ “fraud,” irr c 0! 
the examiner was careless or | 
in certifying to signature, and nin 
was a competent witness under an e} 


ception to the parol evidence rule.— y 
Obartuch y. Security Mut. Life Ins. Co.,. 


114 F.2d 873. . : } 

D.C.Ga. In payee’s action on note, 
maker’s plea of mistake of fact in con- 
nection with execution of note was not 
maintainable where, under statements 
of plea, both parties knew_that amount 
of note was not correct.—Virginia-Car- 
olina Chemical Corporation y. Fuller, 
35 F.Supp. 482. j 

Ariz. he provision in written con- 
tract for purchase of automobile that it 
was agreed between parties that. writ- 
ten contract contained complete con- 
tract, and that in entering into it buy- 
er relied solely on his own independ- 
ent investigation of automobile and 
placed no reliance on or acted upon 
representations made by seller, did not 
prevent buyer from testifying that sell- 
er made false representation as to the 
year model of automobile.—Lutfy v. R, 
D. Roper & Sons Motor Co., 115 P,2d 
161. 

Ark. Where question of fraud is in 
issue in action on note, parol evidence 
is admissible as an exception to the 
general rule-—Hamburg Bank v, Jones, 
151 S.W.2d 990. 

In action on note, admission of tes- 
timony that payee’s president obtained 
maker’s signature on note by telling 
him and writing him a letter to the 
effect that he would not be held liable 
on note and that payee would look to 
the collateral alone for collection of 
the debt did not violate the ‘parol 
evidence rule” since representations, if 
made, were fraudulent.—Hamburg Bank 
v. Jones, 151 S.W.2d 990. 

Cal.App. A written agreement creat- 
ing a joint tenancy in bank account 
May not be varied or defeated by evi- 
dence of an accompanying oral agree- 
ment establishing a trust in conflict 
with the unambiguous language:of the 
contract, except upon a clear showing 
of fraud, undue influence, lack of con- 
sideration or circumstances indicating 
that the instrument was not intended 
to become effective.—In re Kellogg, 107 
P.2d 964, 41 Cal.App.2d 833. 

Cal.App. Evidence of fraudulent rep- 
resentations inducing execution of a 
contract is generally admissible as an 
exception to the parol evidence: rule— 
Rothstein v. Janss Iny. Corporation, 
113 P.2d 465. 


A party cannot contract against the 
effect of fraudulent representations in- 
ducing execution of the contract,—Roth- 
stein v. Janss Inv. Corporation, 113 P. 
2d 465. 

Cal.App. In action for fraud in in- 
ducing purchasers to purchase lot un- 
der option agreement limiting author- 
ity of vendors’ agent to make repre- 
sentations, where it was stipulated that 
vendors knew that property was filled 
ground, purchasers should have been 
permitted to show by parol evidence 
that fill was of considerable extent, that 
purchasers were led to believe that 
property was not filled, and that they 
discovered filled condition only after 
commencing excavation. Civ.Code, § 
1572, subd. 3; § 1710, subd. 3.—Roth- 
stein v. Janss Inv. Corporation, 113 
P.2d 465. 

Fla. Where notes and mortgage in 
amount greater than debt due were 
executed by debtors as result of fraud- 
ulent misrepresentation of creditor as 
to the balance due on original debt, in 
suit to cancel the mortgage, parol 
evidence was admissible to show that 
amount due on debt at time notes an& 
mortgage were executed was less than 
aggregate amount of notes secured by 
mortgage,—Hartsfield y. Williams, 200 
So. 220. 

Ga.App. The rule that parol agree- 
ments shall not be received to change 
or add to terms of a written contract 
does not apply where fraud to induce 
the contract is the issue.-—Kimbrough 
v. Adams, 16 §.B.2d 96. 

Ky. Where it is alleged that terms 
of executed contract are different from 
terms of actual contract intended to be 


‘contract.—Erkiletian v. Devletian, 


2d 848, 284 Ky. 667. — 
In action > 


Rome v. New River Lodge No. 402, F. 
& A, M., 197 So. 174. 


Mass. The parol evidence rule does 
not stand in the way of rescission of. 
contracts for fraud.—Bates vy. South- 
gate, 31 N.H.2d 551, 308 Mass. 170. 

Mass. In action: on note secured by 
mortgage, evidence of statement by 
payee’s attorney that instruments which 
maker signed without reading placed 
no liability on her was admissible to. 
show fraud, wheré it could not be oth- 
erwise proved.—Boston Five Cents Sav. 
Bank v. Brooks, 34 N.H.2d 435, 309 
Mass. 52. y 

In action on note secured by mort- 
gage, admission of evidence of repre- 
sentations by payee’s attorney that note 
and mortgage, which were not read by 
maker, imposed no liability on maker 


did violate parol evidence rule.—Boston — 


Five Cents Sav. Bank y. Brooks, 34 
N.B.2d 435, 309 Mass. 52. 7 

Mich. Parol evidence is admissible 
to explain ambiguities in a release, or, 
in a proper proceeding and under cer- 
tain circumstances, to show that be- 
cause of fraud, duress or mistake there 
was no release of the claim sued upon, 
but without these elements it is never 
admissible in an action at law to con- 
tradict the plain terms of a bites 
N.W. 821, 299 Mich. 95. 

N.J.Ch, In suit to compel defendants 
to remove dwellings and’ garages be- 
cause not in conformity with restrictive 
covenants as to minimum cost, or, in 
the alternative, to expend additional 
moneys, parol evidence that company 
subdividing original tract sold lots un- 
der representation that lots would be 
restricted as to all grantees was ad- 
missible to prove the representations, 
where there were no covenants in the 
deeds that restrictive covenants would 
be inserted in all conveyances.—Mc- 
Comb v. Hanly, 16 A.2d 74, 128 NJ. 
Eq. 316. i 


N.Y.App.Div. 
missible to. show that, a written con- 
tract was induced, by fraud, that what 
appears to be a contract was never de- 
livered, that the contract was delivered 
to become operative only on the happen- 
ing of a condition precedent, or for the 
purpose of explaining ambiguous terms 
in the contract.—Lee v._ Industrial 


Parol evidence is ad-_ 


Laundry Mach. Co., 27 N.Y.S.2d 202, . 


261 App.Div. 741. 


Tex.Civ.App. Where sale of equip- 
ment was made orally and after sale 
was made purchase notes and chattel 
mortgage were executed but mortgage 
did not purport to be a bill of sale or 
contract to sell, provision in mortgage 
that it covered oral agreements between 
the parties, and that any representa- 
tions of agents not embodied therein 
were waived, would not in view of facts 
and ambiguous provisions in the in- 
strument preclude buyer when sued on 
the notes and mortgage from pleading 
any breach of warranty that was made 
at time of sale orally, or from pleadin 
failure of consideration, or false an 
fraudulent statements inducing the sale. 


—C. V. Hill & Co. v. Parker, 145 S.W.- 


2d 330. ; 
Tex.Civ.App. Where vendor’s agent 
made allegedly false representations re- 
specting tract of land, and written con- 
tract for sale of part of tract of land 
thereafter entered into between vendor 
and purchaser did mot contain such 
representations, oral proof of represen- 
tations could be made without varying 
terms of contract within rule exclud- 
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Be: 


had authorized 


_ tain circumstances, 


president 

poration, after — defendant 
to enter. into contract for pur- 
chase of realty from plaintiff, induced 
defendant to sign a letter concerning 
the realty by representing that he 
wanted the letter only to show plain- 
tiff’s directors that he was “‘on the job”, 
and that he would not use the letter 
against defendant, but thereafter plain- 
tiff sought specific performance of al- 
leged contract by defendant to pur- 
chase the realty, parol evidence was ad- 
missible to show the circumstances un- 
der which the defendant signed the 
letter.—W. K. Ewing Co. vy. Krueger, 
152 S.W.2d 488. 
“ Wis. Where contract, whereby deal- 
er was appointed exclusive distributor 
of company’s stokers in specified terri- 
tory, stated that writing constituted 
the entire agreement between parties 
and that there were no oral agreements 
and no oral or implied warranties, such 
“integraticn clause’’ would not preclude 
evidence that contract was induced by 
fraudulent representations of company 
as to facts existing at time of execu- 
tion of contract, such as that. ¢ompany 
had theretofore sold quantity of stokers 
to mail order house, some of which 
company knew would be sold through 
eatalog and retail stores in eer s ter- 
ritory.—Morse Chain Co. v. T. W. Meil- 
Sone Inc., 296 N.W. 106, 237 Wis. 


§ 1628 
C.C.A.Ga.. In suit against members 


of non-profit quasi governmental un- 


incorporated association to recover 
upon an alleged contract for purchase 
of tractor, where plaintifi’s only claim 


of liability was that contract had been 


made by persons having authority to 
bind association, and that those sued 
its making, evidence 
that defendants had not authorized 
making of written contract and had 
agreed to nothing with regard to trac- 
tor, except that association should take 
it for leasing, plaintiff to get its pay 
from such leases as might be made, 
was not inadmissible as attempt to 
vary written contract.—Austin- Western 
Road Machinery Co. v. Veal, 115 F.2d 


112; 
§ 1630 

Iowa. It is competent to show by 
parol evidence the non-delivery of a 
written instrument, or the discharge 
thereof, and, unless instrument is un- 
der seal, non-delivery or a conditional 
delivery may be shown by parol even 
if instrument is in possession of obligee 
or his assignee, and the discharge of 
an instrument in writing may be 
shown by parol although transaction 
involves proof of a collateral parol 
duxecment, .—Kruse v. Wickham, 292 N 


§ 1632 

Cal.App. When terms. of an agree- 
ment have been reduced to writing by 
parties, it is to be construed as con- 
taining all terms of agreement, and 
there can be, between parties and their 
representatives or successors in inter- 
est, no other evidence of terms of 
agreement than contents of writing, 
except where a mistake or imperfec- 
tion in writing is put in issue by 
pleadings, where validity of agreement 
is the fact in dispute, or to explain an 
ambiguity in agreement. Code Civ. 
eTOCes isi ke bO,. “Civ. Code, § 1625.— 
Nourse v. Kovacevich. 109 P.2d 999. 

Ind. In compensation case, defended 
on ground that claimant had executed 
release to third parties who were re- 
sponsible for the injuries, evidence of 
circumstances under which release was 
executed was admissible to show that 
release was intended to cover only 
property damages, that personal inju- 
ries were not then thought consequen- 
tial, and that reference to personal in- 
juries was included in release through 
mutual mistake.—State Highway Com- 
mission v. Wilhite, 31 N.W.2d 281. 

Mich. Parol evidence is admissible 
to explain ambiguities in a release, or, 
in a proper proceeding and under cer- 
to show that be- 


tA 


-contract.—Hrkiletian v. Devietian, 


Nar without these See ie it is never 
admissible in an action at law to con- 
tradict the plain terms of a written 


299 
N.W. 821, 299 Mich. 95. 

Nev. Where parties. ~ reduced their 
contract to writing, all oral negotia- 
tions and agreements are merged in 
the writing, and parol proof is not 
admissible to alter its terms unless par- 
ty attacking instrument can establish 
fraud or mistake in its execution.— 
Chiquita Mining Co. vy. Fairbanks, Morse 
& Co., 104 P.2d 191. 

§ 1634 

C.C.A.Ky. Where one claiming by 
adverse possession relied on commis- 
sioner’s deed in partition suit which 
had been recorded to show boundary 
of land claimed, the rule that oral 
testimony was admissible to correct a 
mistake whereby the writing failed 
to express the actual agreement and 
prove modification necessary to be 
made to express the real intention of 
the parties applied. Ky.St.1936,  §§ 
ane? 2508,—Gillis vy. Curd, 117 "F.2d 


"See Allen vy. Frith [1941] 1 Dom.L.R. 


§ 1635 

Ky. Where it is alleged that terms 
of executed contract are different from 
terms of actual contract intended to be 
performed, and that omission was due 
to fraud on part of adversary, by mis- 
take on part of contractor and fraud 
on part of the adversary, or by mutual 
mistake, parol evidence is admissible to 
establish intention of parties.—Senters 
v. Elkhorn & Jellico Coal Co., 145 S.W. 
2d 848, 284 Ky. 667. 

Ky. Where contractors in_ effect 
agreed in writing to make opening and 
grade tramroad at a certain location 
for which employer agreed to pay cer- 
tain sum per yard for removal of dirt 
and rock and agreed to furnish explo- 
sives, and writing did not fix place, 
time for beginning work, nor length, 
depth, or width of opening of tram bed, 
and no time was fixed for payment, and 
employer alleged that by mistake con- 
dition that work was not to be per- 
formed unless employer obtained land 
on which tram was to be built. was 
omitted from agreement, parol evidence 
was admissible, not for the purpose to 
vary or contradict the writing, but to 
show what constituted the agreement 
and its subject matter.—Senters v. Elk- 
horn & Jellico Coal Co., 145 S.W.2d 848, 
‘284 Ky. 667. 

La. On arbitration as to construc- 
tion of section of building contract, ad- 
mission of testimony as to how clause 
containing allegedly misplaced paren- 
thetical mark was composed was not 
error, where testimony was not offered 
for purpose of contradicting or varying 
terms of contract, but to show that as 
result of accidental or negligent use of 
closing parenthetical mark, instrument 
was given meaning contrary to intent 
of parties as clearly appeared from 
whole tenor of instrument. Act No. 262 
of 1928, as amended by Act No. 218 of 
1932.—_Housing Authority of New Or- 
leans v. Henry Ericsson Co., 2 So.2d 
195,197 La. 732.° 4 


§ 1638 

Cal.App. A written agreement creat- 
ing a joint tenancy in bank account 
may not be varied or defeated by evi- 
dence of an accompanying oral agree- 
ment establishing a trust in conflict 
with the unambiguous language of the 
contract, except upon a clear showing 
of fraud, undue influence, lack of con- 
sideration or circumsfinces indicating 
that the instrument was not intended 
to become effective.—In re Kellogg, 107 
P.2d 964, 41 Cal.App.2d 833. 


§ 1641 

Cal.App. Where broker’s contract 
authorized him to procure a purchaser 
and also empowered him to lease prop- 
erty, seller agreed to pay a commission 
on listed price or any other price or 
terms or deal that might be offered and 
accepted by seller, and lease and op- 
tion contract executed by purchaser 
procured by broker provided for the 


» payment. of entals, seller 
under any exception to ahe. parol 


dence rule, show that the lease 
option contract was in reality : 
and out agreement of sale and tha 
sum described as rentals was in 
interest on deferred payments on > 
no commission was to be paid. 
Nat. Bank & Trust Co. of Santa 
bara v. Investment Corporation | 
ta Barbara, 109 P.2d 368. ; 
Ga. In mortgagee’s suit to os) 
deficiency judgment against purchase! 
of land from mortgagor under 
which provided that purchaser assum 
mortgage debt as part payment of a 
sideration, that the deed contain 
provision merely that property Ww. 
“subject to mortgages aggregati 
$18,500 which the grantees assu 
part payment for the transfer” di 
preclude parol evidence as to Vv 
mortgages were included in assumpt 
since transaction was not within statute 
of frauds, i 


instrument.—Motz y. “alropa Ceo 
tion, 15 §,H.2d 237, : 
N.Y. In an action to: forec 
mortgage resulting from the consoli 
tion of a pre-existing mortgage with 
another mortgage executed by | nd= 
ants as trustees, parol evidence x 
the intent of defendants to be bo 
individually or only in their fiducia 
character was inadmissible under 
parol evidence rule—Hast River — 
Bank v. Samuels, 31 N.H.2d 906, 


N.Y. 470, reversing 20 N.Y.S 
259 App. Div. 870. 
§ 1647 
C.C.A.I1]. In action on policy ins 


ing national bank against mone bei 
stolen while in transit in custody o: 
any of bank’s servants te alt of 


renecy from federal reserve bank 
was insured by federal reserve 
under registered mail policies, Surin 
ting vice-president of federal reserve 
bank to testify that it was his unde: : 
standing that when he received draft: 
from insurers issuing registered m 
policies, that they were intended 
loan was not error on ground tha 
dence tended to vary legal effect 
drafts, where national bank had n 
knowledge of wording thereon.—F: 
Nat. Bank of Ottawa v. Lloyd 
London, 116 F.2d 221, 132 A.L.R. 
Ga.App. A bill of ‘sale to secure 
debt describing crop as ‘‘all the cro 
grown on John Chason place owned 
Paul Williamson said crops grown 
me in 1939” sufficiently described p 
nuts grown on place referred to, loca ; 
ed in county other than that in which 
bill of sale was executed and recorded, © 
so as to permit admission of bill of sal 
in evidence against subsequent judg- — 
ment creditor, and supplementation of © 
description by parol evidence.—Cairo 
Banking Co, y. Citizens Bank, 11 §.H 
2d 806, 63 Ga.App. 690. 
Ga.App. Parol evidence is inadmi 
sible to show that the nominal party 
to a contract. under seal was acting a 
agent for another, either for the pur 
pose of exonerating him from liabilit 
or for the purpose of charging a 
pabncipals .—Byers v. Harper, 13 SEZ 


7 
or 


Ky. That relationship of parties tonnes i 
alleged note executed to bank cashier 4 
individually for loan from bank and ; 
indorsed by cashier was that of parties 
to a note executed by borrower to 
bank, rather than to a bill of exchange, 
as would appear from face of the in-. 
strument, could be proved by parol tes- : 
timony Farmers Nat. Bank of Glasgow ¥ 
v. Guthrie, 145 S.W.2d 518, 284 Ky. 


" 

583. A 
N.Y.Sup. Parol evidence is admis- 
sible to identify indebtedness referred 
to in written offer to compromise in- 
debtedness.—Brill v. Brandt, 26 N.Y.S. — 
2d 477. d 
N.Y.City Ct. Where salesman sought ~ 
to recover commissions from manufac- 
turer, officers of which were also offi- 
cers ‘of a selling company with which 


§ 1647 


‘salesman had written agreement which 
was alleged by manufacturer to be all- 
inclusive, parol evidence was admissible 
to show whether officer, when he signed 
agreement on behalf of selling com- 
pany, was acting as agent for manufac- 
turing company, for purpose of charg- 
ing principal, but would not be admis- 
sible on part. of agent for purpose of 
exempting him from liability.—Cantor 
v. Mutual Trimming & Binding Co., 23 
N.Y.S.2d 429. 
 Tex.Civ.App. A deed of conveyance 
of realty is such an instrument as was 
required at common law to be executed 
under seal, and consequently parol, ex- 
trinsic evidence is not admissible or 
competent to impose legal liability upon 
a grantee in a deed as an undisclosed 
- principal._Rex Liquor Stores v. Mc- 
Cart, 152 S.W.2d 376, error refused. 
A lease contract covering one room 
in a building for a term of two years 
and containing mutual covenants, ex- 
- press or implied, is not such an instru- 
ment as was required at common law 
to be executed under seal, and extrin- 
‘gic or parol evidence is admissible to 
prove that person signing lease as ten- 
ant acted as authorized but undis- 
closed agent of third person.—Rex Liq- 
uor Stores v. McCart, 152 S.W.2d 376, 
error refused. 
A written lease contract. covering a 
_ store-room in a two-story brick build- 
ing was a simple nonnegotiable contract 
which under the common law was not 
required to be under seal, and extrinsic 
or parol evidence was admissible to 
prove that person signing lease exe- 
uted the same for and on behalf of de- 
_ fendant sued for breach of lease.—Rex 
Liquor Stores v. McCart, 152 S.W.2d 
376, error refused. : 
+ Wis. In action at law on written sale 
contract, never accepted by corpora- 
tion named therein ag seller, plaintiff 
y could not show by parol evidence that 
+, yhe, instead of such corporation, was 
seller and owner of article sold at time 
of its delivery, without first having 
contract reformed for mutual mistake 
in inserting corporation’s name as that 
: a of seller.—Zbikowski v. Straz, 295 N.W. 
Pee thT, 236 Wis. 462. 
i § 1654 
~~ «G.0.A.10, A contract made by an 
“tebe agent in his own name may be shown 
by parol evidence to be that of the 
principal, where the transaction relates 
to affairs of principal and not to per- 
sonal affairs of agent.—Lincoln Nat. 
Life Ins. Co. v. Horwich, 115 F.2d 892. 
Parol evidence was admissible to show 
that assignments of life policies to one 
who was serving as trustee of bank 
which was being liquidated and to 
which insured was indebted were in- 
tended to invest assignee with title as 
trustee and not individually.—Lincoln 
» Nat. Life Ins. Co. v. Horwich, 115 F. 
» 2d 892. 


oe 


§ 1658 
Ala.App. Where from forged checks 
payable to order of “C. UL. Russell, 
Agent, RHA Ine.”, and indorsed “‘C. 
a. Russell, Agt. Railway Express 
Agency”, and cashed by plaintiff 


bank, there was doubt as to whether 
indorser, defendant’s local agent, was 
acting in representative capacity, parol 
evidence was admissible to show true 
character of the transaction.—Railway 
Express Agency v. Luverne Bank & 
Trust Co., 2 So.2d 787, certiorari de- 
nied 2 So.2d 790. 

ws: Mass. Where the signature. of the 
«person who executes a bilateral contract 
when construed with all the provisions 
in the body of the contract leaves it 
doubtful whether the obligation is the 
personal undertaking of the person who 
signed the contract or whether it was 
an obligation of some third person ag 
- his principal, the circumstances sur- 
rounding the execution of the contract 
may be shown to ascertain the inten- 
tion of the parties.—Stern v. Lieber- 
man, 29 N.W.2d 839. 

Mich. Generally, parol evidence may 
be admitted to correct, identify or ex- 
plain the name given and party intend- 
ed in a writing as grantee, devisee or 
promisee, not to pervert the written 
instrument, but to prevent it from be- 
ing perverted from the true intent of 


° vs ra eh ‘A b’ 
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the contracting parties.—Hall v. Equi- 
table Life Assur. Soc. of U. S., 295 N. 
W. 204, 295 Mich. 404. _ 

N.Y.City Ct. Where salesman sought 
to recover commissions from manufac- 
turer, officers of which were also offi- 
cers of a selling company with which 
salesman had written agreement which 
was. alleged by manufacturer to be 
all-inclusive, parol evidence was ad- 
missible to show whether officer, when 
he signed agreement on behalf of sell- 
ing company, was acting as agent for 
manufacturing company, for purpose of 
charging principal, but would not be 
admissible on part of agent for purpose 
of exempting him from liability.—Can- 
tor v. Mutual Trimming & Binding Co., 
23 N.Y.S.2d 429, 

§ 1659 i 

La. Where a tax sale is made un- 
der an assessment in which the de- 
scription of the property intended to 
be assessed is so defective that resort 
must be had to evidence outside of 
the assessment roll to identify the 
property, identification of the prop- 
erty intended to be assessed may be 
confirmed by proof that party in 
whose name property was assessed did 
not own any other property in section 
or subdivision given in assessment.— 
eae v. Irion, 200 So. 18, 196 La. 

In suit to have erased from the rec- 
ords a tax sale and deed on ground 
that description of realty assessed 
and sold at tax sale was too indefi- 
nite to identify any realty, and for 
that reason there was no sale, testi- 
mony of deputy assessor that plain- 
tiff owned no other realty within the 
parish in the year before the sale was 
sufficient to make out a prima facie 
case that plaintiff owned no other re- 
alty in the subdivision given in the 
assessment, so as to entitle defendant 
to introduce evidence outside assess- 
ment roll to identify the realty. Const. 
art. 10, § 11, as amended.—Jackson vy. 
Irion, 200 So. 18, 196 La.-728. . 

Miss. To warrant introduction of 
parol testimony to apply description 
found in assessment roll, there must 
be a definite clue shown by and from 
the official map. Code 1930, § 3151.— 
Seward v. Carter, 200 So. 248. 

A plat which was not official but was 
available to public ingspeetion and 
was made for convenience of taxing 
authorities of county was not such a 
map as would amount to an official 
amendment of official map- so as to 
constitute description in plat a_ basis 
for introduction of parol testimony to 
apply description found in assessment 


roll, Code 1930, § 38151.—Seward vy. 
Carter, 200 So. 248. 
' § 1660 
Mich. Generally, parol evidence may 


be admitted to correct, identify or ex- 
plain the name given and party intend- 
ed in a writing as grantee, devisee or 
promisee, not to pervert the written 
instrument, but to prevent it from be- 
ing perverted from the true intent of 
the contracting parties.—Hall v. HEqui- 
table Life Assur. Soc. of U. S., 295 N. 
W. 204, 295 Mich. 404. 
§ 1662 
C.C.A.6. The plain terms of a writ- 
ten instrument may not be altered by 
parol testimony in’ a controversy be- 
tween the parties, but such prohibi- 
tion does not apply to an instrument 
which has been given with the inten- 
tion of both parties thereto that it 
shall become operative only upon some 
condition.—Commissioner of Internal 


Revenue v. Gibbs-Preyer Trusts Nos.: 


to and 2, 117 Hi2d' 619. 

Evidence that, as an inducement to 
the execution of trust instruments, 
the parties entered into a contempo- 
raneous oral agreement regarding man- 
agement of the properties by members 
of the family and that trustee had not 
exercised any control over the trust 
property, could be considered in de- 
termining whether the trusts were as- 
sociations, taxable as corporations un- 


der the Revenue Act. Revenue Act 
1934, § 801(a) (1, 2), and Revenue 
Act 1935, § 501(a) (1, 2), 26 U.S.C.A, 


Int.Rey.Acts, pages 790, 811.—Commis- 
sioner of Internal Revenue y. Gibbs- 


ey tee 
hath. 


‘ eee Fake | PAs 
he Trusts Nos. 1 and % 
©.C.A.Colo. A contemporaneous par 
agreement may not be asserted to vary 
or contradict the express provisions of 
a written contract.—Liberty Petroleum 
Co. v. California Co., 114 F.2d 980. 

D.C.Pa. Where parties, without any 
fraud or mistake, have deliberately put 
their engagements in writing, the law 
declares the writing to be not only the 
best, but the only, evidence of their 
agreement, and all preliminary negotia- 
tions, conversations and verbal agree-- 
ments are merged in and superseded by 
the subsequent written contract.—The 
Valmar, 38 F.Supp. 618. : 

Cal.App. A written agreement creat- 
ing a joint tenancy in bank account 
may not be varied or defeated by evi- 
dence of an accompanying oral agree- 
ment establishing a trust in conflict 
with the unambiguous language of the 
contract, except upon a clear showing * 
of fraud, undue influence, lack of con- 
sideration or circumstances indicating 
that the instrument was not intended 
to become effective.—In re Kellogg, 107 
P.2d 964, 41 Cal.App.2d 833. 

Conn. In action to recover amount 
deposited to secure faithful perform- 
ance of a contraer, admission of evi- 
dence that before written agreement 
was signed there was an understand- 
ing between parties that a _ certain 
provision would not become operative, 
in the absence of claim of fraud or 
mistake, was error, since it was an 
attempt to vary the terms of a writ- 
ten contract by testimony as to a 
previous oral agreement between par- 
ties.—Spivack v. Connecticut Smiles, 20 
A.2d 731, 128 Conn, 146. 

GaApp. In action by film company 
for amount due under written advertis- 
ing service contract which provided 
for service for a continued period of 
12 months, alleged prior or contem- 
poraneous parol agreements that sery- 
ice would be suspended during winter 
months were inadmissible to add to, 
vary, or contradict the plain and un- 
ambiguous terms of the written con- 
tract.—Alexander Film Co. v. Brittain, 
11 S.H.2d 66. 


Ky. Evidence of a contemporaneous 
agreement in direct contradiction of ° 
terms of writing is incompetent to de- 
feat the positive unqualified writing 
or promise.—Citizens Nat. Bank of 
Glasgow v. Damron, 149 S.W.2d 762, 
286 Ky. 43. 


_ LaApp. In lumber company’s suit 
involving question of liability of con- 
tractor who had contract for construc- 
tion of school building, and his surety, 
for material furnished by company to 
defaulting subcontractors for use in 
building scaffolds, etc., evidence that, 
when contractor took over subcontract 
upon subcontractors’ default, contrac- 
tor agreed to pay for the material, was 
inadmissible, since it had effect of vary- 
ing a written agreement signed by sub- 
contractors in which they consented 
that contractor take over and complete 
their job without cancelling their con- 
tract. Act No. 224 of 1918, as amended 
by Act No. 271 of 1926.—Terrebonne 
Lumber & Supply Co. v. Favret, 2 So. 
2d 256. 

Mass. A contemporaneous oral prom- 
ise that defendant would not be held 
liable to terms of letter written by him 
promising that if plaintiff would be 
compelled to foreclose a second mort- 
gage given by third person and as- 
signed to plaintiff defendant would gee 
that plaintiff would suffer no loss as 
a result, was legally ineffective.—Na- 
tional Shawmut Bank of Boston y. 
ES 31 N.H.2d 561, 3808 Mass. 


Miss. A recital in written release 
procured by claim adjuster that no 
statements, promises or representations 
other than those made therein had 
been made to injured employee by in- 
sured or her agent or by any one for 
either of them as a part of the consid- 
eration for the release or for purpose 
of inducement was contractual in na- 
ture and oral testimony was inadmissi- 
ble to show that in fact other state- 
ments were made as an inducement.— 


eer 


party attacking instrument can estab- 
dish fraud or mistake in its execution. 
—Chiquita Mining Co. y. Fairbanks, 
Morse & Co., 104 P.2d 191. 

Ohio App. A_ written proposal to 
purchase certain property for desig- 
nated price, signed by prospective pur- 
chaser, and providing for real estate 
broker’s commission, as between pros- 
pective purchaser and broker, did no 
more than create an agency for a spe- 
cific purpose and could be terminated 
by purchaser at any time before ripen- 
ing into accepted contract with owners 
of the property, and hence prospective 
purchaser’s defense to broker’s action 
to recover commission, that proposal 
was delivered to broker only as agent 
for purchaser for purpose of negotiat- 
ing a loan in accordance with oral 
agreement between purchaser and brok- 
er, and that procurement of loan was a 
condition precedent to the purchase, did 
not have the effect of altering the terms 
of written contract.—Pierce vy. Isabel, 
36 N.B.2d 64. . 

A prospective purchaser signing writ- 
ten proposal to purchase certain prop- 
erty had legal right to instruct her 
broker orally that the proposal was not 
to be presented to owners of property 
until definite arrangements had been 
made to procure a loan on such prop- 
erty in order that purchaser might 
finance the purchase.—Pierce v. Isabel, 
36 N.H.2d 64. 


Pa.Com.Pl. Where parties, without 
any fraud or mistake, have deliberately 
put their engagements in writing, the 
jaw declares the writing to be not only 
the best, but the only, evidence of their 
agreement. All preliminary negotia- 
tions, conversations and verbal agree- 
ments are merged in and superseded by 
the subsequent written contract and 
unless fraud, accident or mistake be 
averred, the writ constitutes the agree- 
ment between the parties, and its terms 
cannot be added to nor subtracted from 
by parol evidence.—Goodrich Co. v. Lit- 
wak, 8 Sch,Reg. 100. 

W.Va. Parol evidence is not to be 
permitted to supplement the terms of a 
binding written instrument on subject 
matter dealt with by the instrument, 
by establishing a prior or contempo- 


raneous oral additional agreement.— 
Ligon v. Godfrey L. Cabot, Inc., 15 
S.H.2d 595. 
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Cal. In suit to restrain foreclosure 
sale under second deed of trust given 
to mortgagee by mortgagor together 
with Home Owners’ Loan Corporation 
bond and to have the deed and note se- 
eured thereby declared void, parol evi- 
dence was admissible to prove that 
mortgagor agreed to give mortgagee a 
note secured by second deed of trust 
as part of consideration for mortgagee’s 
release of senior lien, where there 
was no integration intended by the par- 
ties to the consent to take bond and it 
was only one of several instruments 
sent to the escrow holder as the basis 
for refinancing the property.—Shivers v. 
Liberty Building-Loan Ass’n, 106 P.2d 
4, prior opinion 101 P.2d 493. 

Cal.App. When all terms of cons 
tract are not incorporated into writ- 
ten instrument, evidence is admissible 
to prove separate oral agreement con- 
cerning any matter on which document 
is silent, if not inconsistent with its 
terms.—McKee y. Lynch, 104 P.2d 675. 

Cal.App. The “parol evidence rule” 


co 

single and final memorial of under- 
standing of parties, and, when that 
takes place, prior and contemporaneous 
negotiations, oral or written, are ex- 
cluded.—Nourse vy. Kovacevich, 109 P. 
2d 999. 

_Fla. In action on notes where plain- 
tiff, in its case in chief, introduced in 
evidence a complete written contract 
by terms of which notes were described 
and delivered, and contract was com- 
plete and unambiguous, defendant was 
precluded, under parol evidence rule, 
from attempting to prove, by conver- 
sations and letters prior in time to 
written contract, that subject matter 
of contract was different from that 
stated thereinm—Knabb v. Reconstruc- 
tion Finance Corporation, 197 So. 707. 

Mich. Generally, parol testimony is 
inadmissible as to discussion which 
leads up to execution of a full, com- 
plete and unambiguous written instru- 
ment.—Hrkiletian v. Devletian, 299 N. 
W.' 821, 299 Mich. 95: 

N.Y.App.Div. In action for an ac- 
counting based upon an agreement of 
joint venture, parol evidence concern- 
ing plaintiff’s right to receive profits 
during 1938 was admissible, notwith- 
standing introduction of letter written 
by plaintiff to defendant containing 
plaintiff's agreement to render services 
without further compensation other 
than monthly salary of $200, where let- 
ter did not appear to be complete con- 


_ tract of parties, especially where, even 


if letter was a complete contract, it 
was sufficiently ambiguous to permit 
introduction of oral proof to explain 
its meaning.—Geller vy. Tow, 27 N.Y. 
8.24138, 261 App.Div. 773. - 

N.Y.Sup. Testimony regarding an al- 
leged oral agreement, upon which ac- 
tion was brought which did not contra- 
dict the express terms of a written 
order, was improperly excluded under 
the parol evidence rule where it was 
fairly arguable that the written order 
was incomplete.—B. H. Krueger, Inc., v. 
Hearn Department Stores, Inc., 27 N.Y. 
8.2d 733. 

Ohio App. A written contract, which 
is a formal memorial of agreement 
manifestly intended by parties to be 
a complete integration of their con- 
tract, excludes all prior and contem- 
poraneous negotiations relating to same 
subject matter, and cannot be added 
to, subtracted from, or altered in any 
way by prior or contemporaneous nego- 
tiations relating to its subject matter. 
—Spayd Bros. v. Black-Clawson Co., 31 
N.E.2d 487. 

Pa.Com.Pl. The writing must be the 
entire contract between the parties if 
parol evidence is to be excluded and to 
determine whether it is or not the writ- 
ing will be looked at and if it appears 
to be a contract complete within it- 
self couched in such terms as import a 
complete legal obligation without any 
uncertainty as to the object or extent of 
the engagement, it is conclusively pre- 
sumed that the whole engagement of 
the parties, and the extent and manner 
of their undertaking, were reduced to 
writing.—Goodrich Co. v. Litwak, 8 
Sch.Reg. 100. 

Tex.Civ.App. In suit upon drafts 
conditioned on drawer’s acceptance of 
title to oil leases, wherein defense was 
that partial abstracts of title furnished 
by plaintiffs were insufficient, testimony 
that just prior to execution of leases 
and drafts, which did not purport to 
show all terms of contract, drawer oral- 
ly agreed that any additional abstracts 
desired would be procured by drawer 
at his own expense, was admissible as 
showing what contract was and as not 
varying terms of the written leases and 
drafts.—Corona Petroleum Co. v. Jame- 


son, 146 S.W.2d 512, error dismissed, 
judgment correct. 
§ 1665 
Miss. A recital in written’ release 


procured by claim adjuster that no 
statements, promises or representations 
other than those made therein had been 
made to injured employee by insured 
or her agent or by any one for either 
of them as a part of the consideration 
for the release or for purpose of in- 
ducement was contractual in nature and 


) operation when there is a 


& a 
oral testimony was ina 
show that in fact other stat nts we 
made as an inducement.—St. Paul Mer- 
cury & Indemnity Co. v. Ritchie, 19: 
So. 741. Masetoe seis 7 0 : 

N.Y.Sup. In limited partner’s action 7 
for accounting and to have a general ~ 
partner’s membership in a stock ex- — 
ehange sold and proceeds applied to ah 
payment of partnership debts and bal- — 
ance divided among partners, testimony 
concerning alleged oral representa- 
tions made to limited partner by gen- 
eral partner to induce limited partner 
to contribute capital to partnershi 
was inadmissible to contradict terms 
of a previous written agreement be- 
tween partners concerning member- 
ship in stock exchange.—Chalmers 
Weed, 25 N.Y.S.2d 195, 175 Mise. 740. 

N.C. Where written contract signed 
by buyer excluded all agreements no 
contained in written order for asbestos 
roofing material, refusal of a request 
instruction in seller’s action for price, — 
hypothesized upon jury’s finding that 
agent of seller examined roof of house 
of buyer and reported to her that the ~ 
product of the seller would remedy the ~ 
leaks in the roof and in consequence > 
thereof buyer gave order to the seller 
was not error.—Primrose Petroleum 
y. Allen, 14 $.E.2d 402, 219 N.C. 461 


§ 1667 fi 
Ark. Where gasoline station opera- 
tors entered into contracts for lease 


comprised the entire agreement effec 
ing the sale, and the contract provid 
ed for retention of title by seller un 
til complete payment for automobi 
was made and contained no provisio 
relating to a certificate of title, the 
contract was binding as between the © 
parties, and evidence relating to al- 

Jeged breach of an oral agreement by 
the seller to assign certificate of title 
to buyer before completion of pay 
ments on automobile or application 
for automobile license was inadmiss 

ble in buyer’s action to recover portion 
of purchase price which had been pai 
by the buyer. Smith-Hurd Stats. | 


Sate i 


9546, §§ 74-938; ec. 1211%4, §§ 1-77.— 
Smith v. Rust, 33 N.E.2d 723, 310 Ill. 
App. 47. Lats 


Ohio App. In action to recover price — 
or value of two machines which were ~ 
not embraced within terms of written — 
contract which specifically enumerated 
articles sold, wherein it appeared that — 
machines involved were in same place | 
of business and were of the same kind © 
as those included in contract, proof of 
a prior or contemporaneous oral agree- 
ment to sell such machines would be a 
clear addition to the written contract, 
and hence inadmissible-—Spayd Bros. y. 
Black-Clawson Co., 31 N.H.2d 487. ' 


§ 1669 ; 
D.C.Ga. In payee’s action on note, | 
maker’s allegation that note was not 
intended as a complete settlement be- 
tween payee and maker, and that when — 
note was executed payee’s agent Pehle 
ised that a subsequent adjustment 
would be made to determine correct 
amount that maker owed payee did not 


present a  defense.—Virginia-Carolina 
Chemical Corporation vy. Fuller, 35 FB. 
Supp. 482. 

D.C.Ga. A maker of a note, when 


sued, may show by parol, a want or 
failure of consideration, but he cannot 
prove that his obligation to pay was 
dependent or conditional upon prom- 
isee’s compliance with a prior or con- 
temporaneous agreement not expressed 
in note, unless execution of note was 
procured by fraud, accident or mistake. 
—Virginia-Carolina Chemical Corpora- 
tion vy. Fuller, 35 F.Supp. 482, f 


‘r 


In_payee’s action on note, maker 
could not, under plea of failure of con- 
- gideration, show by parol evidence that 
-maker’s obligation to pay note was 
conditioned upon an agreement. by 
payee, through payee’s agent, to adjust 
credits with maker and furnish maker 
a written statement, where no refer- 
- ence was made to such matters in note, 
and alleged agreement related to mat- 
ters contemporaneous with execution of 
note, and maker’s plea did not show 
a mistake of fact or such relationship 
between maker and payee that maker 
might predicate a charge of fraud upon 
alleged breach of promise of payee’s 
_agent.—Virginia-Carolina Chemical Cor- 
poration .v. Fuller, 35 F.Supp. 482. 

' Ariz. Where buyer ordered without 
warranty of any character on seller’s 
part a used harvester thresher and 


an 
parol 


unambiguous 
evidence of 


- Ark, In administratrix’ suit on notes 
which were executed and delivered by 
defendants to intestate, as payee, where 
otes were unconditional promises to 
ay, it was not competent to show by 
parol that consideration expressed in 
notes was to be paid only out of a re- 
sale of certain property.—Galloway v. 
Davis, 146 8.W.2d 536. ; 
- Towa. Parol evidence is admissible 


__ Mass. In action on note executed on 
September 15, 1932, defendant’s addi- 
tional matters of defense that note was 
‘iven in lieu of a prior note on ex- 
press agreement that plaintiff would be 
prepared to sell collateral to pay the 
ote, that it would sell collateral at de- 
ndant’s request, that plaintiff on or 
about June 11, 1930, and thereafter, 
refused to sell collateral at defendant’s 
request, and that defendant had been 
damaged, did not constitute a defense, 
* here plaintiff was not required by 
~ note sued on to sell collateral, since ad- 
ditional matters were inconsistent with 
provisions of note and they could not 
-. be shown in evidence.—Virst Nat. Bank 
- of Boston v. Mathey, 31 N.H.2d 25, 308 
- Mass. 10 
_ Mass. 


If maker, who executed note 
without reading it, knew that such in- 
 strument was in fact a note, evidence 


of oral contemporaneous statement of 
 payee’s attorney that note should be 
payable only out of collateral could 
have no probative effect, and would not 
establish a defense.—Boston Five Cents 
Brooks, 34 N.H.2d 435. 


_N.Y.Sup. In action on note by holder 
in die course, parol evidence was. not 
admissible to show condition subse- 
quent that note was to be extended if 
a corporation did not make money. 


Negotiable -Instruments Law, § 98.— 
Golden v. Kiely, 26 N.Y.S.2d 777. 
Okl. Oral representations, if any, 


which may have been made by seller to 
buyer, preceding or accompanying the 
execution of chattel mortgage and note, 
and the oral agreement, if any, were 
- superseded by the contract in writing, 
and could not be used for the pur- 
pose of varying the note. 

_ Ann, § 137.—Allis-Chalmers 
- v. Hawhee, 105 P.2d 410. 
~~ Pa.Com.Pl. Defendant filed a coun- 
terclaim to plaintiff’s suit on collateral 
promissory notes, setting up an oral 
agreement under which plaintiff was to 
have sold the collateral upon defend- 
,! nt’s order, alleged to have been made 
prior to the execution of the notes. 
feild: that evidence of the contempo- 
- raneous parol agreement was inadmis- 
gible to vary the written contract, as 
_ there was no allegation of fraud, acci- 
- dent or mistake—National Bank of 
ey ppv County v. Valentich, 4 Fay.L. 

JS. 3 


8 1670 
D.C.8.C. In action for damages to 
shipment of melons, evidence of oral 


a ; 
agreement for re 


DENCE 
frigeration was 
missible because tending to alter ter: 
of bill of lading.—S. L. Shepard & Co. 
v. Agwilines, Inc., 39 F.Supp. 528. 

Vt._In action by shipper against 
carrier for breach of contract to ship 
goods, on C. O. D. basis in accordance 
with unambiguous freight bills and in- 
voices, parol evidence rule rendered in- 
admissible testimony concerning alleged 
oral agreement entered into prior to 
issuance of bills and invoices, that car- 
rier was to deliver goods on receipt of 
checks post-dated ten days since it 
was conclusively presumed that the 
bills integrated the oral agreement.—F. 
N. Phillips Co. v. Gay’s Express, 20 A. 
2d 102, 112 Vt. 49. 

; § 1671 

Cal.App. In action for value of at- 
torney’s services, plaintiff's testimony 
in answer to questions as to what ar- 
rangements, other than those stated 
in his letters to defendant, were made 
as to plaintiff's compensation, that bills 
were to be rendered for any ‘unusual, 
complicated, or extraordinary -services, 
was not inadmissible as attempt to 
modify written contract by parol evi- 
dence. Code Civ.Proc. § 2055.—McKee 
v. Lynch, 104 P.2d 675. 

N.Y.App.Div. Where seamen at New 
York signed shipping articles for voy- 
age on a coastwise eargo steamer un- 
der a voyage charter and the shipping 
articles provided that the termination 
of the voyage was to be a final port of 
discharge in the United States, the sea- 


ay te 


men who signed articles of discharge ~ 


and release at termination of voyage at 
port of New Orleans, La., could not 
establish a variation of the terms of 
the shipping articles by evidence of an 
oral agreement that seamen would be 
returned to port of Philadelphia. 46 
U.S.C.A. §§ 541-713.—Hellevik vy. Amer- 
ican Sugar Transit Corporation, 26 N. 
Y.S.2d 724, 261 App.Div. 591. 

Pa. Where written contract of em- 
ployment stated nothing about yearly 
employment, but provided that em- 
ployee was to receive a salary of $75 
weekly, that employment could be ter- 
minated ‘at any time’, and that bonus 
payment was to be made “up to the 
date of the termination of the employ- 
ment”, and fixed measure for amount 
of bonus as the increase of sales ‘‘for 
the same. period over the preceding 
year”, and not for the entire year, em- 
ployee would not be permitted to show 
by a prior oral agreement that he was 
to be employed for a year or longer.— 
Chanin v. J. B. Liebman & Co., 20 A.2d 
208, 341 Pa. 552. 

§ 1672 

Ind.App. In action on life policies, 
evidence that soliciting agents, who 
were without authority to bind insurer 
by any oral contract of insurance, in- 
formed beneficiary contrary to terms 
of the policies that after three years 
policies could not be lost by any means 
and were good for at least a year, if 
no payments at all were made, should 
have been excluded.—Lincoln Nat, Life 
Ins. Co. vy. Sobel, 35 N.H.2d, 121. 

Where insured and beneficiary were 
expressly informed by application and 
policy, of limitation on authority of 
soliciting. agents, evidence of state- 
ments to beneficiary by agents at time 
of delivery of policy concerning pay- 
ment of premiums in contravention of 
policy terms was inadmissible.—Lin- 


coln Nat. Life Ins. Co. v.. Sobel, 35 
N.B.2d 121. 
§ 1673 
C.C.A.I1l. A written agreement stat- 


ing the amount of defendant’s indebt- 
edness due and owing to plaintiff as of 
a certain date, afforded the only evi- 
dence of its terms and conditions, and 
it could not be varied by contempora- 
neous oral agreements of the parties.— 
Price, Forbes & Co. vy. Montgomery, 
115 F.2d 611. 

Where a written agreement stated the 
amount of defendant’s indebtedness due 
and owing to plaintiff as of a certain 
date, and defendant agreed that noth- 
ing in the agreement was intended to 
defer or extend the time for or impose 
any conditions on the payment of the 
indebtedness, parol evidence was not 
admissible to show that defendant 


emen 
t! ee he would be gi 
to work out payment of | 

from the profits of his bus 
adie. & Co. v. Montgomery, 

Cal.App. A written agreement creat- 
ing a joint tenancy in bank account 
may not be varied or defeated by evi- 
dence of an accompanying oral agree- 
ment establishing a trust in conflict 
with the unambiguous language of the 
contract, except upon a clear showing 
of fraud, undue influence, lack of con- 
sideration or circumstances indicating 
that the instrument was not-“ntended 
to become effective —In’ re Ken:ogg, 107 
P.2d 964, 41 Cal.App.2d 833. 

Cal.App. in absence of fraud, mis- 
take, misrepresentation or accident, ne 
gotiations and agreements prior te 
making of contract are deemed merged 
in the contract, and evidence thereof 
is inadmissible.—Parigian v. Citizens 
Nat. Trust & Savings Bank of Los 
Angeles, 110-P.2d 117. 

N.J.Sup. Parol or extrinsic evidence 
of contemporaneous or prior under- 
standings, negotiations or agreements 
is inadmissible to alter, vary, contra- 
dict or supersede a valid written agree- 
ment.—Aboczky y. Stier, 18 A.2d 262. 
126 N.J.L.°109: 

N.Y.Sup. Where manufacturer of a 
commodity granted a “franchise” au- 


thorizing holder thereof to distribute — 


and sell its products throughout state, 
but did not make holder its exclusive 
distributor, and holder thereafter en- 


tered into contracts with its customers | 


by which such customers agreed not to 
resell products at less than prices stat- 
ed in contracts, proof that manufac- 
turer prepared contract forms and gave 
them to ‘franchise’ holder, with oral 
statement that they should be adhered 
to, offered for purpose of showing that 
manufacturer had in effect fixed retail 
sales prices, was an attempt to vary 
written franchise contracts by adding 
another term not contained in writing, 
and hence was not permissible. Gener- 
al Business Law, §§-369-a to 369-e.— 
Automotive Hlectric Service Corpora- 
tion v. Times Square Stores Corpora- 
tion, 24 N.Y.S.2d 733, 175 Misc. 865. 
Pd.Super. All. preliminary negotia- 
tions, conversations, and oral agree- 
ments are merged in and superseded by 
a subsequent written contract, and, un- 
less fraud, accident, or mistake is 
averred, the writing constitutes the 
agreement between the parties, and its 
terms cannot be added to or subtracted 
from by_parol evidence.—Colonial Mfg. 
Co. v. Carideo, 16 A.2d 731, 142 Pa. 
Super. 485. j : j 
Where an oral and a written agree- 
ment relate to the same subject mat- 
ter and are so interrelated that both 
would be executed at the same time 
and in the same contract, the scope of 
the oral subsidiary agreement must be 


taken to be covered by the writing.— | 


Colonial Mfg. Co; v. Carideo, 16 A.2d 
731, 142 Pa.Super. 485. 

Pa.Com.Pl. Comparing averments 
with the written contract, and consider- 
ing the “closeness” of the alleged 
parole agreement to the written, the 
surrounding circumstances, as well as 
the written contract itself, and what 
parties ordinarily might be expected to 
do under such circumstances as to the 
inclusion of the particular matters in 
the writing, and whether the parties 
would naturally and normally include 
the one in the other if it were made, 
and having in mind the particular ele- 
ment of the alleged extrinsic negotia- 
tion was dealt with in the writing, it 
must be held that the parole matters 
come within the field embraced by the 
writing, and would naturally and nor- 
mally have been included  therein.— 
Spangler v. Zimmerman, 50 Dauph. 93, 

The test to determine whether an 
alleged parole agreement comes within 
the field embraced by a written agree- 
ment is to compare the two and de- 
termine whether the parties situated as 
were the ones to the written contract 
would naturally and normally include 
the one in the other if it were made. 
—Spangler v. Zimmerman, 50 Dauph. 


St.Ann, § 137.—Allis-C 
vy. Hawhee, 105 a 


‘ upon a certain contingency or 
N.Y.S.2d 522, affirmed Apparel & Ac- the contract should not be b 
-cessories Associates. v,. New York —Kruse vy. Wickham, 292 N.W 
World’s Fair 1940, 26-N.Y.S.2d. 528. It is competent to show by 
Pa.Super. Where a tenant of store- evidence the non-delivery of a 
room under written lease subsequently instrument, or the discharge 
rented adjoining storeroom from same and, unless instrument is under. 
shown to vary, modify or contradict landlord under written lease reserving non-delivery or a conditional 
the terms of the writing.—Federal Un- to landlord the right to terminate it may be shown by parol even 
derwriters Exchange v. Skinner, 146 8. upon notice of sale, and used both strument is in possession of o 
W.2d 325, error dismissed, judgment premises as a unit, a request for re- and the dischar; 
correct. newal of lease which was little more ( 
Where an oral contract is reduced to than a formal confirmation by _ land- 
writing after it has been partly per- lord of the renewal previously effected, 
formed, prior contemporaneous negotia- and which was signed by landlord and 


by parol although transaction im 
proof of a collateral parol agreem 
—Kruse y. Wickham, 292 N.W. 51 


- tions, agreements and promises are only witnessed by tenant, and which § 1677 ae 
merged in the written contract and stated that lease should be renewed ©.C.A.Colo. In seller’s action 
cannot be shown to vary, modify or ‘under the same terms and conditions, written contract providing fo) 


contradict the terms of the writing:— and with the same waivers as provided payment, wherein purchaser ad 
Federal Underwriters Hxchange v. in the original lease,” but which did receipt of goods and balance du 
Skinner, 146 S.W.2d 325, error dis- not state which original lease was re- chaser could not set up as a de 
missed, judgment correct. ferred to, was not a “complete con- contemporaneous parol ag en 

8 1674 tract” without uncertainty, and hence which allegedly provided for ex ensio 

Ark. Where gasoline station oper- did not preclude tenant from introduc- of credit for six years and whi 

ators entered into contracts for lease ing in evidence letter from landlord’s therefore would nullify express pr 
of bulk plant and for gale of petroleum gent which set forth consideration sion of written contract for cash - 


products and petroleum sales contract for the renewal, and negotiation which ment.—Liberty Petroleum Co. v. is 
provided that it contained the entire Jed up to its writing and acceptance. fornia Co., 114 F.2d 980. Fy des 
agreements of the parties thereto, op- —Blair’s Estate, now to Use of Gold- N.Y.App.Div. In action for breach o 
erators could not vary terms of con- farb v. Appliance Service Co., 15 A.2d warranty in the sale of an ironer, sol 
tracts by proof that bulk plant had 520, 141 Pa.Super. 508. under written contract specifying e- 
been pledged to them to pay for labor Pa.Super. Where written agreement built i: ner of a designated n 


and materials furnished and that oth- Of lease entered into between lessee and “parol evidence” of oral warranties, @ 
er party to petroleum gales contract its sublessee after date of alleged oral legedly made a week or ten lays efo. 
had agreed to drum up business for agreements specifically dealt with sub- execution of contract, that iron 
operators.—Burton vy. Burns, 143 S.W. lessee’s agreement to assume balance of a very late type and that mot 
9a 874. due on certain equipment as additional wonld .conform to operation wit : 
: Cal.App. In action by sublessees to rent, and there was no averment that lator already owned by purchaser, wa 
recover amounts paid under contracts ®DY part of alleged oral agreements inadmissible under rule that a written 
for subleases, evidence of conversa- was omitted from written agreement by contract cannot be varied by evi 
tions and promises allegedly made to fraud, accident, or mistake, parol evi- of previous conversations or uns n 
sublessees by sublessor at time of and dence was not admissible to explain and memoranda which are all conclusi 
before execution of the contracts was identify the subject matter of the writ- i 1 
; inadmissible.—Parigian y. Citizens Nat, i®8 With respect to sublessee’s right to instrument.—Lee 
} Trust & Savings Bank of Los Angeles, acquire equipment as his own and re- Laundry Mach. Co., 27 N.Y.S 
110 P.2a 117. move it should lessee not exercise its 261 App.Diy. 741. - : 
“Where contracts for subleases were option to purchase premises.—Colonial N.Y.Sup. Parol evidence tha 
complete on their face and there was Mfg. Co. v. Carideo, 16 A.2d 731, 142 ing contract for sale of furnitu 
no charge of fraud, mistake or acci- FaSuper. 485. to be inoperative, if buyer did 
dent, parol evidence was not admis- Tex.Civ-App. In suit upon drafts want furniture or her fiance sho’ 
sible to explain terms of the contracts conditioned on drawer’s acceptance of be drafted, was inadmissible—Adoy 
and alleged understanding concerning title to oil leases, wherein defense was vy. Alba Furniture Factories, 26 — +Y. 
meaning and effect of such terms, eith- that partial abstracts of title furnished 2d 617. ea aati 
; Bam CLorNor vattor ik CxeCutionicotethe , by plaintiffs were insufficient, _ testi- § 1678 oe 
-,. contracts.—Parigian v. Citizens Nat. mony that just prior to execution of Ala. Terms or written contrac 
Trust & Savings Bank of Los Angeles, leases and drafts, which did not pur- sale of realty could not. be adde 
: 1410 P.2d 117. port to show all terms of contract, by proof of a contemporaneous ve 
. - Ill App. Alleged * parol agreement drawer orally agreed that any addi- agreement by vendor to erect a 
Matmivetedante would | cancalailease..on tional abstracts desired would be pro- on realty, so as to entitle purch 
filling station property and remain as cured by drawer at his own expense, abatement of purchase price on 
a tenant from month to month, and was admissible as showing what con- of breach of such alleged verbal 
would rehabilitate the filling station tract. was and as not. varying terms of ment.—Johnson v. Delony, 1 So.2d 11. 
premises, the landlord would give ten- the written leases and drafts.—Corona Cal.App. In suit to cancel and re 
ant a new lease for period of five Petroleum Co. vy. Jameson, 146 S.W.2d cover possession of deed to realty ex- — 
years, was inconsistent with and was 512, error dismissed, judgment correct. ecuted in favor of grantor’s son and © 
inadmissible to vary subsequently ex- § 1675 deposited in escrow with written i 
ecuted written agreement signed and ©.C.A.Il]l. Where, under real estate Structions that it should be delivere 
sealed by the parties which provided mortgage executed by bankrupt before to Son at grantor’s death and sh 
for cancellation of previously executed bankruptcy, bankrupt’s plant machin- Not be withdrawn by grantor, eyiden 
written leases, reduction of rent, and ery and equipment passed to mort- that conveyance was made in consider- 
occupancy of the premises by the ten- gagee, admitting parol evidence, in ation of son’s promise to, maintain — 
ant under month to month tenancy, un- proceedings between purchaser of mort- grantor during remainder of her. life 
til further ‘notice.—United Service Sta- gage and trustee in bankruptcy, relat- time was not inadmissible as tending 
tions vy. Alpert, 33 N.E.2d 902, 310 Ill. ing to negotiations prior to execution to vary and modify the terms of the 
App. 260. of mortgage to show that machinery Written instruction, but was evidence ~ 
Mo.App. Where lease refers to some and equipment were not covered by 8S to a_ separate agreement that if 
definite future date which will deter- mortgage violated the “parol evidence son failed to perform he would _ 
mine beginning of the term, happening rule’.—In re Theodore A. Kochs Co., 0 title in the property. Civ.Code, 


of the event is controlling and may be 120 F.2d 6038. 1056—Teel vy. Bank of Eureka, 1 
shown by evidence, since such evidence Ill.App. Where receiver was appoint- P.2d 78. : SH page 
does not vary or contradict terms of ed to collect rents in foreclosure pro- Miss. In_ suit by | grantees 


written instrument, but only identifies ceeding and thereafter mortgagee ac- timber deed to restrain grantors from 
part of the subject-matter of the agree- cepted conveyance of mortgaged realty cutting or removing any timber al- 
ment consistent with the parties’ ex- in satisfaction of the mortgage indebt- legedly conveyed under deed and from _ 
pressed  intention.—Pfeiffenberger v. edmess, and, agreement provided that interfering with cutting and removal ~ 
Scott’s Cleaning Co., 144 S.W.2d 183. all undertakings were embodied in the thereof by grantees, grantors could not 
N.Y.Sup. Where New York World’s contract, parol evidence to show ex- introduce evidence to prove a prior — 
Fair 1939 agreed by written contract trinsic agreements in addition to those or contemporaneous agreement that — 
to remodel a building to contain an which were set forth in the written grantees were to cut and remove tim-_ 
“auditorium, restaurant and kitchen contract was not admissible—Metro- ber within a period less than that 
space, lounge and bar and space con- politan Life Ins. Co. v. Schwarz, 33 contracted for in the written convey- 


} tiguous thereto, a terrace and exhibit N.B.2d 934, 310 TlLApp. 205. |. ance.—Overby v. Burnham, 200 So. 
space and windows” and to rent in Okl. Oral representations, if any, 6591. < 

r co-operation with a membership corpo- which may have been made by seller Okl. Where petition showed that 
ration exhibit space in building and an- to buyer, preceding or accompanying sales of mineral interests were made 


nexed renting plan showed three stair- the execution of chattel mortgage and by oral negotiations, and that mineral — 
cases leading from main floor, but failed note, and the oral agreement, if any, deeds were accepted by purchasers and ; 
to indicate any upper level at point of were superseded by the contract in filed for record and recorded in offic. . 
their termination, and written agree- writing, and could not be used for the of county clerk of county where prop-. — 
ment did not appear to be a complete purpose of varying the note, 15 Okl. erty was situated, and there were no 
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E .°$'1678 
allegations of fraud or mistake, pur- 
chasers could not recover for failure 
of vendor to convey royalty interests 
which he allegedly orally agreed to 
convey, since prior contemporaneous 
oral agreements were ‘‘merged” in the 
written deeds which could not be 
varied by parol evidence, 15 OkI.St. 


Ann. § 137.—Dawson y. Sears, 110 P. 
2d 910. 
Pa.Com.Pl. Where plaintiff alleges, 


in addition to consideration in deed to 
house and lot, a parol agreement adding 
as consideration payment of back taxes, 
a home for grantor and his children, 
and cash sum equal to_ mortgage. 
Held, plaintiff not entitled to relief 
sought, namely reconveyance of the 
property. Bill dismissed.—Chorba vy. 
-— Sadoski, 34 Luz.L.Reg.Rep. 337. 
J Tex.Civ.App. Parol evidence cannot 
: make a deed convey land which it does 
not purport to convey nor prevent a 
- deed from conveying that which it 
- clearly purports to convey.—Humble 
Oil & Refining Co. v. Parish, 146 S.W. 
2d 1045, error dismissed, judgment 
correct. 
; Tex.Civ.App. Parol evidence rule is 
applicable to deeds and the warranty 
- in a deed can neither be enlarged nor 
restricted by oral testimony of _simul- 
taneous or prior agreements.—Massad 
vy. Bumpus, 146 S.W.2d 1078, error dis- 
missed, judgment correct. 
Utah. Where contract for sale of 
‘realty specifically provided that pur- 
chaser should pay $1,000 for realty, 
and time and method of paying that 
sum were set forth, parol evidence 
_ that at time of making contract pur- 
chaser orally agreed to pay special 
improvement tax installments- faWing 
due after stated date was inadmissible 
to dispute the terms of the contract.— 
Paloni v. Beebe, 110 P.2d_ 563. 
- Parol evidence is not admissible to 
show that the purchaser to a con- 
tract of sale or deed orally agreed to 
-* remove an encumbrance or lien against 
the realty where the written contract 
or deed contains a covenant or war- 
_ ranty against such encumbrance or 
_ lien.—Paloni v. Beebe, 110 P.2d 563. 
§ 1683 . 
Mo.App. Generally, any description 
of land in deed that identifies it is 
sufficient, and oral testimony is admis- 
sible to clear up any _uncertainty.— 


Davis, 151 S.W.2d_ 469. 

§ 1685. 
C.C.A.Ind. Contracts governed by 
. the statute of frauds, like other con- 
tracts, are to be read in the light of 
the surrounding circumstances and 
; parol evidence is admissible to apply 
» ) a contract’ to its ‘subject matter.— 
a iene y. Continental Oil Co., 120 F.2d 


ie 

Mich. The subject matter of which 
an instrument speaks may be identified 
by evidence aliunde without infringing 
the rule which precludes contradiction 
or varying of a writing by parole.— 
Nichols v. Seaks, 295 N.W. 596, 296 
Mich. 154. 
_ N.Y.Sup. Oral evidence is admissible 
where the language of the deed is am- 
biguous or to apply a writing to its 
subject—Windsor Residences y. 201 
poate St. Corporation, 25 N.Y.S. 


; § 1687 

Cal.App. Where words of contract 
consistently admit of two interpreta- 
tions according to subject-matter in 
contemplation of parties, parol evi- 
dence may be admitted to show cir- 
-eumstances under which contract was 
made and subject matter to which par- 
ties referred, Civ.Code, § 1647; Code 
 Giv.Proc. §§ 1859, 1860.—Norton v. 
_ Farmers utomobile _Inter-Insurance 

_ HWxchange, 105 P.2d 136. 

Fla. The description of property ina 
tax deed must be certain in itself or at 
least capable of being made certain by 
matters referred to in the deed itself 

as relating to the description, and evi- 

dence aliunde not referred to in the 
: deed cannot be used to ascertain the 

land intended to be conveyed.—Schou- 
ten v. Hunt, 200 So. 923. 

N.C. In ejectment action, where it 


eo ha Se ee Te hr eee 


‘was necessary to identify _ Jand de- 
scribed in complaint and to distinguish 


it from land conveyed to defendant by 
an indefinite description in deeds un- 
der which defendant claimed, parol evi- 
dence was properly admitted to iden- 
tify land claimed by plaintiff and_ad- 
joining land which plaintiff sold. Code 
1939, § 1783.—McKay v. Bullard, 14 S. 
B.2d 657, 219 N.C. 589. 
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Ark, Where by terms of a deed a 
particular line is left uncertain facts 
existing at. time of conveyance and 
prior thereto may be proved by parol 
evidence to establish particular line as 
being the one contemplated by the par- 
ties—Dierks Lumber & Coal Co. vV. 
Tedford, 146 S.W.2d 918. A 

N.Y.Sup. Where deseriptions in 
deeds in plaintiffs’ chain of title, run- 
ning back for over 100 years, bound 
property on west by “Old Post Road”, 
and question whether parcel of land 
used by village as park was included 
in description depended on whether 
“Old Post Road” ran on easterly or 
westerly side of park, location of road 
could be established by tradition or 
parol evidence.—Gardner v. Town of 
Claverack, 22 N.Y.S.2d 265, affirmed 22 
N.Y.S.2d 200. 

N.C. In proceeding for registration 
of title to land, where question of fact 
was presented as to location of grant 
under which defendants claimed, both 
record and parol evidence was permis- 
sible to aid in identification of the 
locus in quo. C.S. § 2377 et seq.— 
Perry v. Morgan, 14 8.H.2d 46, 219 N. 
Corsi. 

: § 1689 J 

Tex.Civ.App. The purpose of admit- 
ting parol evidence to show where on 
the ground a survey was actually made, 
when calls in field notes or deed are 
conflicting or ambiguous, or when effort 
to apply description to ground gives 
rise to ambiguity, is not to override 
that which is written but properly to 
interpret it—Humble Oil & Refining 
Co. v. Parish, 146 S.W.2d 1045, error 
dismissed, judgment correct. 


§ 1693 isi 

La.App. Paro] evidence is inadmissi- 
ble to vary, contradict or add to a writ- 
ten contract, and though such rule 
does not, where any ordinary contract 
is concerned, prevent 
parol testimony to prove a subsequent 
verbal agreement, it prevents the intro- 
duction of such testimony if contract 
is one which is required to be in writ- 
ing. Rev.Civ.Code, art. 2276.—In re 
ee Homestead Ass’n, 198 So. 


Pa.Com.Pl. <A subsequent parol agree- 
ment may modify a written agreement 
and testimony concerning its terms does 
not violate the contemporaneous parol 
agreement rule.—Cassone v. Kauffman, 
19 Leh.L:J. 1. 

Tex.Civ.App. Where. written  con- 
tract provided that widow was to have 
a one-half interest in community es- 
tate and deceased’s five children by a 
former marriage were each to have 
one-tenth interest, but estate purchased 
interest of one of children, and widow 
and remaining four children entered 
into oral agreement that remainder of 
estate should be divided one-half to 
widow and one-half to four children, 
the oral agreement was not unenforce- 
able on ground it varied terms of the 
prior written agreement, since the pur- 
chase by the estate rendered inef- 
fectual the terms of the written con- 
tract and necessitated the oral contract 
on basis of the changed interest of 
the parties—McDonald v. McDonald, 
143 8.W.2d 142, error dismissed, judg- 
ment correct. 


§ 1698 
Cal.App. Where contracts for sub- 
leases were complete on their face and 
there was no charge of fraud, mistake 
or accident, parol evidence was not ad- 
missible to explain terms of the con- 
tracts and alleged understanding con- 
cerning meaning and effect of such 
terms, either before or after execution 
of the contracts.—Parigian vy. Citizens 
Nat. Trust & Savings Bank of Los 

Angeles, 110 P.2d 117. 
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~resulting in 


introduction of, 


for contingent fee for services in action 
judgment, exclusion of 
evidence offered by plaintiff, that after 
institution of injunction suit a new 
oral agreement was mate between 
laintiff. and attorneys covering fees 
or. services in injunction suit, was 
error. Code 1932, § 6-405.—Idaho 
Gold Dredging Corporation v. Boise 
Payette Lumber Co., 115 P.2d 401. 

Kan. In action on note and to fore- 
close mortgage, evidence of oral agree- 
ment to extend due date of note was 
admissible.—Andregg v. Sparrow, 107 
P.2d 739, 152 Kan. 744. 

Kan. In action at law on mortgage 
note, testimony as to representations 
allegedly made by payee that he would 
look to mortgage ‘rather than to note 
for repayment of indebtedness was in- 
admissible under the parol evidence 
rule.—KFederal Farm Mortg. Corporation 
v. Bolinger, 108 P.2d 492, 152 Kan. 


N.J.Sup. In contractor’s action for 
balance due on contract to build an 
addition to a building, contractor’s tes- 
timony that contract was modified ver- 
bally by the parties during progress 
of work by agreeing to a change in 
the kind of roof from a gable to a 
flat one was competent on question 
whether parties entered into a new 
contract which modified the written one, 
and was not inadmissible on ground 
that it was parol evidence tending to 
vary terms of a written contract.— 
Bartz v. MacFarland, 14 A.2d 261, 125 
N.J.L. 59. ; 

§ 1699 


D.C.Pa. Where there was no allega- 
tion in the libel for breach of a charter 
party that the undertaking to put ves- 
sel in seaworthy condition was omitted 
from the written charter party by 
fraud, accident or mistake, the writing 
constituted the sole evidence of the un- 
dertaking between the parties.—The 
Valmar, 38 F.Supp. 618. | 

Ohio App. In action for injunction 
against picketing plaintiff’s place of 
business because of his alleged violation 
of agreement between merchants rela- 
tive to closing hours, testimony as to 
date when agreement was to become 
effective and as to length of time it was 
to continue was not incompetent as 
violating “parol eyidence rule’ where 
contract was not ‘complete and testi- 
mony was for purpose of supplying 
omitted parts of agreement and did not 
modify terms of agreement.—Morris v.. 
Retail Clerks’ International Protective 
Ass’n, Local No. 450, 33 N.H.2d 851, 
appeal dismissed 30 N.E.2d 993, 1387 
Ohio St. 540. 

Ohio App. In action respecting a 
written contract, evidence relating to 
things to be done in future and which 
was not inconsistent with transaction 
embraced in writing was not incompe- 
tent as varying terms of written con- 
tract.—Cozad y. Central Bank Co., 34 
N.E.2d 787. 

§ 1700 


Pa.Com.Pl. Where minutes of county 
commissioners fail to show offer of re- 
ward for arrest and conviction of crim- 
inal, parol evidence may be admitted to 
supply the omission, as when. two 
claimants ask adjudication of the re- 
ward.—Stroup vy. Luzerne County, 35 
Luz.L.Reg.Rep. 95. 

Such parol evidence given by a form- 
er county commissioner, a chief of 
county detectives and a captain in the 
State police, all of whom were present 
when the reward was authorized, and 
submission of specification of a circular 
sent out offering reward, circular paid 
for by county treasurer, voucher ap- 
proved by commissioners, is admissible. 
—Stroup v. Luzerne County, 35 Luz.L. 
Reg.Rep. 95. 


§ 1713 
N.Y.City Ct. Parol evidence showing 
an additional parol agreement between 
one of the parties to a written agree- 
ment and a third party is admissible 
even though the subject matter of the 
oral agreement might include matters 


tween plaintiff and attorneys providing 


2d 429. f 
, N.D. A receipt and note executed at 
time of reinstatement of policy on lives 
of husband and wife and payable to 
the survivor, were not part of the con- 
tract, but were merely evidence bearing 
on payment of premiums, and hence 
there was no violation of the parol evi- 
dence rule in action on new policy in 
admitting oral testimony regarding 
payments of premiums prior to rein- 
statement of policy.—Rott v. Provident 
Life Ins. Co., 298 N.W. 17, 70 N.D. 758. 
Pa.Super. Where Civil Service Board 
submitted certificate to city council 
stating that the named applicants had 
been examined by the civil service ex- 
‘aminers and that applicants had passed 


amination for position of policeman, 
and minutes of city council disclosed 
that the certificate was received and 
filed and that the council passed reso- 
lution ‘appointing as police officers the 
first five named applicants, including 
plaintiff, in plaintiff's mandamus pro- 
ceeding to compel the city council to 
reinstate plaintiff as policeman, testi- 
mony of one of members of Civil Serv- 
ice Board offered for purpose of prov- 
ing that the candidates had not been 
rated in their examination and that no 
investigation had been made regarding 
their qualifications for position as po- 
liceman was properly excluded. 53 P.S. 
§ 12198—4406.—Detoro v. City of Pitts- 
ton, 21 A.2d 114, 145 Pa.Super. 257. 

Where Civil Service Board submitted 
certificate to city council stating that 
the named applicants had been exam- 
ined by the civil service examiners and 
that applicants had passed the re- 
quired mental and physical examination 
for position of policeman, and minutes 
of city council disclosed that the cer- 
tificate was received and filed and that 
the council passed resolution appoint- 
ing as police officers the first five named 
applicants, including plaintiff, in plain- 
tiff’s mandamus proceeding to compel 
the city council to reinstate plaintiff as 
policeman, testimony of one of mem- 
bers of Civil Service Board offered for 
purpose of proving that the Board had 
failed to adopt rules and regulations to 
govern selections and appointments was 
properly excluded. 53 P.S. § 12198— 
4406.—Detoro v. City of Pittston, 21 A. 
2d 114, 145 Pa.Super. 257. 


§ 1716 
D.C.Pa. Parol testimony cannot be 
used to contradict the record: of pro- 
ceedings of Pennsylvania county com- 
missioners, but it can properly be used 
to supplement the record. 16 P.S.Pa. 
§ 110.—Manley v. Northumberland 

County, 32 F.Supp. 775. 


In action against a Pennsylvania 
county on contract to purchase voting 
machines, statements in county’s an- 
sSwer in a Pennsylvania equity suit to 
restrain further performance of con- 
tract and to require county commis- 
sioners to ‘take appropriate action to 
enforce any rights due to alleged fail- 
ure of machines to operate properly, 
minutes of county commissioners’ meet- 
ings, and supplementary oral. testi- 
mony of commissioners’ action were 
properly admitted in  evidence.—Man- 


ley v. Northumberland County, 32 F. 
Supp. 775. 
Ariz. Where buyer ordered without 


warranty of any character on seller’s 
part a used harvester thresher and 
tractor and order and conditional sales 
agreement and installment note to- 


gelher constituted an_ unambiguous 
written contract, parol evidence of 
prior representations or warranties 


was inadmissible to vary the terms 
of the contract.—O, S. Stapley Co. v. 
Newby, 110 P.2d 547. 

Il.App. In executrix’ action against 
corporation to recover money received 
by corporation as beneficiary under 
double liability provision of insurance 
policy on life of deceased who was 
stockholder, officer and director of cor- 

oration, evidence of oral agreement 
etween corporation and deceased that 
policy which was to be taken out pur- 


the required mental and physical ex-. 


ee A 
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corporation and deceased should con- 
tain double liability provision was ad- 
missible as being supplementary to, 
and not in conflict with, the written 
agreement.—Wagner vy. National En- 
praving Co., 30 N.H.2d 750, 307 Ill.App. 


N.J.Sup. Where realty purchase con- 
tract fixed no time for performance, 
and thus by implication called for 
performance within a reasonable time, 
memorandum showing specific date for 
performance pursuant to previous ne- 
gotiations was inadmissible-—Aboczky 
v. Stier, 18 A.2d 262, 126 N.J.L. 109. 


§ 1725 

C.C.A.6. In a controversy between 
taxpayer and Commissioner of Internal 
Revenue respecting basis for measuring 
depreciation and gain or loss from sale 
of taxpayer’s dry ice plant for pur- 
poses of computing income and excess 
profits taxes, taxpayer could go _be- 
hind written contract under which plant 
was acquired and introduce parol evi- 
dence in contradiction of express state- 
ments of instrument.—Borin Corpora- 
tion v. Commissioner’ of Internal Reve- 
nue, 117 F.2d 917. 

Cal.App. In an action to recover un- 
paid purchase price allegedly due un- 
der contract for sale of realty for ceme- 
tery purposes, conversations between 
parties occurring before, during, and 
subsequent to execution of contract, 
were admissible, not to vary or modify 
terms of contract but to aid court in 
ascertaining true intent and meaning 
of language used, and objection to 
evidence would not apply especially to 
corporation which was not a party to 
the contract but was sought to be held 
on ground that it had adopted con- 
tract.—Central Heights Imp. Co. v. 
Memorial Parks, 105 P.2d 596. 

Ind. The general rule that resort 
may not be had to parol evidence to 
vary or contradict a written contract 
complete on its face does not apply to 
persons not parties to the instrument. 
—State Highway Commission y, Wil- 
hite, 31 N.H.2d 281. 

Ky. The rule that in absence of a 
plea of fraud or mistake, parol evidence 
is not admissible to contradict an un- 
ambiguous and unqualified indorsement 
on a note, applies only to controversies 
between parties to the instrument or 
their privies.—Commonwealth by Mere- 
dith v. Hardin, 150 S.W.2d 477, 286 


Ky. 404. 
In judgment creditor’s 


Tex.Civ.App. 
action for title and possession of per- 
sonalty including soda fountain, which 
was levied on by constable as property 
of judgment debtor and was sold under 
execution to the creditor, chattel mort- 
gages covering the fountain executed 
by the judgment debtor who received 
no bill of sale to the fountain and who 
executed the mortgages as proprietor 
of a drug store did not preclude the 
introduction of parol evidence regard- 
ing ownership of the soda fountain, 
since the action was by a third party. 


én te vy. Butler Bros., 153 S.wW.2d 
§ 1743 
Ala.App. Evidence is not weighed by 


number of witnesses on each side, but 
testimony of plaintiff as only witness 
in his behalf may be sufficient, if be- 
lieved by jury, to justify verdict 
against defendant, though all material 
statements of plaintiff are contradicted 
by defendant’s witnesses, making whole 
controversy one peculiarly fitted for 
determination by jury.—Lamar Life 
Ins. Co, v. Kemp, 1 So.2d 760, 
Cal.App. Where testimony of wit- 
nesses was conflicting, it was function 
of jury to determine which of the 
witnesses spoke the truth and to weigh 
ala the evidence for the purpose of 
determining which was the true story 
of the circumstances causing street 
ear collision out of which litigation 
arose, and the number of witnesses was 
not material.—Davis v. City and Coun- 
ty of San Francisco, 114 P.2d 359. 
Iu.App. Where party having aflirma- 
tive of issue has made out prima facie 
ease, burden of evidence, as distin- 
guished from burden of proof, may 


nt to written agreement between 
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shift to adverse party, but -burde 


proof properly so called does not shift, 
and party having affirmative when 
sues are made up must make out_ 
by preponderance of evidence.—No. 
v. Gold, 34 N.E:2d 1, 310 Ill.App. 
The burden ‘of proving case by p 
ponderance of evidence rests upon pai 
ty asserting affirmative of issue an 
this never shifts during course of trial 
but remains with him to the en 
NO v. Gold, 34 N.H.2d 1, 310 
pp. 1. 
The burden of proof is determi 
by the pleadings, and at the end of the 
case, pleader on whom burden rests © 
must have sustained his position by a 
preponderance of the evidence.—Noy 
v. Gold, 34 N.E.2d 1, 310 Ill.App. 1. 
Mass. The weight or “prepondera 
of evidence” is its power to convince 
tribunal which has determination of 
the fact of the actual truth of prop 
tion to be proved, and after evidence 
has been weighed, that proposition is — 
proved by a “preponderance of evi- | 
dence” if it is made to appear more 
likely or probable in the sense th: ; 
actual belief in its truth, derived fro 
evidence, exists in mind of tribu 
notwithstanding any doubts that may 
still linger there.—Sargent v. Mas 
chusetts Accident Co., 29 N.H.2d 825. 


Mo.App. Proof of certain physical 
condition of properties after even 


loses its force as proof of existence of 
same condition prior to event, whe 
event itself, as in case of a fire, woul 
inevitably have altered condition; and 
mere proof of possibility that a result 
might have followed from a suspected ~ 
cause falls far short of attaining de- 
gree of reasonable certainty which th 
law exacts of evidence which is to ha’ 
probative value.—Feldewerth v. ¢ 
Eastern Oil Co., 149 S.W.2d 410. | ea 
Pa. In determining whether there is 
clear, precise, and indubitable evidence 
in a case where such grade of evidence 
is required, it is only the testimony _ 
submitted by the party on whom such 
burden rests that, weighed in light 
attendant circumstances, should be co! 
sidered by the court.—Lucas v. Gibso 
19 A.2d 395,.341 Pa. 427, Nae by 
Pa.Com.Pl,  Defendant’s sole testi- 
mony as to his signature of the lease ~ 
will not prevail against plaintiff’s testi- 
mony and the lease itself—Pinkus v. 
Frank, 41 Lack.Jur. 173. it 
§ 1746 ; 
Colo. In action on fire policy where- 
in insurer claimed willful and inten-, 
tional burning by insured, such defense > 
could be proved by a mere preponder- — 
ance of the evidence, notwiths nee 
the crime of arson could be imputed 
from the defense.—Stone y. Union Fire 
Ins,$Cor- L077 P.2de24i. is Salen 
Ill.App. Where felony is charged in 
civil suit, either as a cause of action 
or defense, facts constituting felony 
need not be proved beyond reasonable 
doubt, but can be proved by prepon- — 
derance of evidence.—Appa v. Pennsyl- | 
vania Fire Ins. Co. of Philadelphia, 
Pa., 30 N.H.2d 100, 307 Ill.App. 85. Des 
Wis. In civil action, burden rests 
on party charging fraud, crime, crimi- 
nal conduct or conspiracy to prove 
such allegations by clear and satis- — 
factory evidence, by clear and satis 
factory evidence to reasonable certain- — 
ty, or by clear, satisfactory _and con- 
vineing evidence.—Ziegler v. Hustisford 
Farmers Mut. Ins. Co., 298 N.W. 610, 
238 Wis. 238. ‘a 
§ 1753 ‘e 


Ariz. Triers of fact are not required 
to determine an ultimate fact based on 
evidence solely by counting the number 
of witnesses who testified on one side 
or the other.—Knapp v. Highway De- 
partment, 104 P.2d 180. 

La. Under statute, plaintiff seeking 
to recover for breach of an alleged 
verbal contract involving a sum in ex- 
cess of $500 was required to prove con- — 
tract by at least one credible witness 
and other corroborative circumstances. — 
Rev.Civ.Code, art. 2277.—Davilla_ v. = 
Boswell, 1 §So0.2d' 703, 197 La. 488: ‘ 

Hvidenee was not sufficient to au- 
thorize recovery for breach of an al- 
leged verbal contract whereby three 
sisters who were filmed while in the 
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of singing allegedly agreed to ap- 
pear with the film in theatres for the 
purpose of singing from behind the 
screen on the stage while the film was 
being run in such a way as to give 
the public the impression it was a 
talking picture where the alleged ver- 
bal contract was supported only by 
testimony of plaintiff which was com- 
pletely refuted. Rey.Civ.Code art. 
2277.—Davilla v. Boswell, 1 So.2d 703. 
197 La. 488. ya 
Mich. Weight to be given testimony 
does not depend on number of wit- 
nesses.—Dewey vy. Perkins, 295 N.W. 
333, 295 Mich. 611. : 
_ Pa.Super. The fact that more wit- 
nesses testified for plaintiffs than for 
defendants was not controlling in de- 
ermining whether yerdict was against 
weight of evidence.—Baugh y. McCal- 
lum, 14 A.2d 364, 140 Pa.Super. 276. 
_ Pa.Com.Pl. The preponderance of 
evidence depends upon the credi- 
bility and not upon the number of the 
witnesses.—Seier v. Brunner, 28 North. 
EB § 1758 ; 
See Claridge v. British Columbia 
) ie R. Co. [1941] 1 Dom.L.R. 78. 
oad § 1760 Ves 
D.0.Ky. Oral evidence contradicting 
_ written corporate records should be 
‘strong and conclusive before a court 
should reject the written record.—In 
re Independent Distillers of Kentucky, 
F.Supp. 724. 
Cal.App. A written agreement creat- 
g a joint tenancy in bank account 
ay not be varied or defeated by evi- 
‘dence of an accompanying oral agree- 
ent establishing a trust in conflict 
h the unambiguous language of the 
contract, except upon a clear showing 
of fraud, undue influence, lack of con- 
sideration or circumstances indicating 
the instrument was not intended 
become effective.—In re Kellogg, 107 
964, 41 Cal.App.2d 833. 

. Parol evidence of a mistake or 
fraud or other action affording legal 
escape from the covenants of a deed 
ust be clear, cogent, and convincing 
as well as so definite and positive as to 
leave no room for doubt.—Schwind v. 
’Halloran, 142 S.W.2d 55. 
Pa.Com.Pl. A written order, a con- 
ditional sales contract, and a signed 
ceipt, all signed by plaintiff, offered 

evidence were conclusive against 
m, unless they are to be regarded 
as vitiated by the parol testimony 
ered. Parol testimony is admis- 
ble when fraud is alleged, but it must 
be clear, precise and _  indubitable. 
Whether the evidence met this stand- 
ard was a question for the court.— 
Vereb v. Yellow Truck & Coach Co., 
SF PLS. 29.0. 

é § 1762 


collision between automobile and train, 
negative testimony of one who was in 
position to hear and observe whether 
_ warning bell was sounded is sufficient 
to sustain verdict as to the nongiving 
of signals by operators of train—Coop- 
er y. Southern Pac. Co., 111 P.2d 689. 
__ Fla. In action for damages resulting 
from railroad crossing accident, it is 
is not alone suflicient for plaintiff to say 
that he did not see the approaching 
train nor hear any noise, whistle, or 
_bell giving warning of the train’s ap- 
_ proach.—Powell v. Gary, 200 So. 854, 
Where negative testimony is relied 
on to contradict positive testimony, it 
should appear that the negative state- 
=e ‘ments were made by persons whose at- 
_ tention was directed to the fact in- 
--— quired ~=about, and that they were 
- watching, looking, and listening for 
the fact.—Powell v. Gary, 200 So. 854. 
7 Positive testimony of railroad’s wit- 
nesses that its employees gave proper 
warnings of approach of train at rail- 
road crossing, and that the employees 
used all ordinary and reasonable care 
in operating the train which struck 
truck at railroad crossing, was not 
_ overcome by negative testimony of wit- 
nesses for truck owner, that they did 
not hear train whistle blowing or bell 
ringing at time of train’s approach to 


ligence on 
Gen.Laws 1927, § 
ry, 200 So. 854. 


mony.—Walker v. : 2 
Guaranty Co., 13 S.H.2d 526. 

Idaho. The rule that positive expert 
testimony will prevail over negative 
expert testimony does not imply. that 
negative expert testimony may not be 
considered by triers of facts, but that, 
in weighing testimony as_ between 
those who testify to a positive and 
those who testify to a negative, testi- 
mony of the one who testifies to posi- 
tive should haye greater weight than 
the one who testifies to negative— 
Fackenthall vy. Eggers Pole & Supply 
Co., 108 P.2d 300. 

La.App. Testimony of hospital visi- 
tor, who slipped and fell on floor of 
hospital corridor, and_ visitor’s wit- 
nesses, that they did not observe warn- 
ing signs nor see hospital employee 
operating polishing machine at time 
visitor fell, was ‘negative evidence” 
which was insufficient to overcome 
positive statements of other witnesses 
that the signs were there and _ that 
they were displayed in prominent 
places where anyone could see them.— 
Lusk yv. U. S. Fidelity & Guaranty Co., 
199 So. 666. 


Mo.App. In action against railroad 
for death of motorist in crossing col- 
lision, testimony of witness who stated 
be heard the ordinary noise of a train 
running on rails when the’ train was 
about a mile out, and that presently 
the train passed within 300 to 400 
feet of him but that he did not see the 
train on either occasion and that he 
did not hear either bell or whistle, au- 
thorized jury to find that signals were 
not given else the witness would have 
heard them.—Rosanbalm v. Thompson, 
148 S.W.2d 830. 


N.Y.Sup. In action for unfair com- 
petition in connection with sale of 
Silverware, negative testimony by de- 
fendant’s salesmen and representatives 
of purchasers that on certain occasions 
where sales were made no comparisons 
of similarity between plaintiff’s and 
defendant’s patterns were mentioned 
was entitled to no weight in view of 
positive statements on other occasions. 
—Oneida, Limited, v. National Silver 
Co., 25 N.Y.S.2d 271. 


N.C. In action for wrongful death 
of person on railroad track, evidence 
that about three minutes before the 
train came witness crossed track about 
50 yards west. of where person was 
struck and witness could have seen a 
person standing on track at that place, 
but that he could not have seen a 
person lying down on the track at 
the place and that witness looked 
east on the track and saw no one 
standing on the track was insufficient 
to prove that person killed was prone 
upon the tracks at time witness cross- 
ed track.—Justice v. Southern Ry. Co., 
13 8.H.2d 553, 219 N.C. 273. 


_Okl. A jury may accept circumstan- 
tial evidence on the one side and reject 
positive testimony on the same point 
on the other side.—Ironside y. Iron- 
side, 108 P.2d 157. 


Pa.Super. In actions against rail- 
road for injuries to guests in truck 
which on dark, rainy night colided 
with freight train at city street cross- 
ing, testimony of witness who was 
more than 200 feet from crossing and 
making a telephone call in office the 
door of which was open, that he heard 
no movement of train constituted no 
evidence that train was standing still 
on crossing, because circumstances 
would not permit of inference that 
witness must have heard noise of slow- 
ly moving train if it was moving.— 


Venchik yv. Pennsylvania R. Co., 18 
A.2d 118, 143 Pa.Super. 438. 
§ 1779 
C.C,A.8. Where evidence supported 


either of two equally justifiable incon- 
sistent . inferences, neither’ inference 
was proved.—Texarkana Bus Co, vy. Na- 


aad 
; negative proposi' 
appropriately be establish d b 
of an aflirma 


tive opposite.—M¢ 
Securities Corporation v. Commissio 
er of Internal Revenue, 120 F.2d 12. 

C.C.A.Ga. An interested witness may 

testify, but his interest goes against 
his credit.—Dixie Ohio Express Co. vy. 
Lowery, 115 F.2d 56. : 
C.C.A.S.C... A witness’ testimony 
positively contradicted. by physical 
facts cannot be credited by court or 
jury.—U. S. v. Still, 120 F.2d 876. 

.C, In action for injuries sus- 
in train wreck, the fact that 
a number of the witnesses for the de- 
fendants were employees of defendant 
railroad at time of the accident did not 
impair witnesses’ credibility or affect 
the weight of their testimony.—Wallar 
v. Southern Pac. Co., 37 F.Supp. 475. 

D.C.Pa. In action for injuries from 
automobile collision, evidence, includ- 
ing location of skid marks on road, 
location where plaintiff’s radiator cap 
was found, and location of most of 
broken glass on plaintiff’s side of road, 
did not establish a proper case for 
application of the rule of ‘‘incontro- 
vertible physical facts.”’—Meek vy. Mil- 
ler, 38 F.Supp. 10. 

“Tnecontrovertible physical facts” are 
never established by oral evidence as 
to the position of movable objects.— 
Meek v. Miller, 38 F.Supp. 10 1 

Ala. The jury, in considering testi- 
mony of plaintiff in a personal injury 
action, was required to weigh all the 
testimony of plaintiff on the subject 
of the cause of his slipping and _in- 
juring himself on property of gasoline 
filling station, and not merely an iso- 
lated statement that the alleged greasy 
spot on which he slipped did not ap- 
pear to have been there ‘‘very long’’.— 
Standard Oil Co. v. Gentry, 1 So.2d 29. 


Ala. A witness may be as thoroughly 
discredited by inherent improbabilities 
of his testimony as by direct testimony 
of other witnesses.—Ryan v. Wohl, 
South & Co., 1 So.2d 292. 


Ariz. In widow’s action as adminis- 
tratrix of her deceased husband’s es- 
tate to set aside various judgments 
and deeds and declare certain realty 
property of estate, trial court had right 
to refuse to credit plaintiff’s testimony 
that deceased’s transfer of all his as- 
sets to plaintiff wags made under ante- 
nuptial agreement in consideration of 
marriage—MacRae vy. MacRae, 112 P. 


Ark. “The testimony of an interested 
party would not be regarded as “undis- 
puted evidence.”—Kilgo v. Garvin, 144 . 
S.W.2d 1067. 

Cal. In action against railroad un- 
der the l}'ederal Hmployers’ Liability 
Act for death of brakeman from in- 
juries sustained during switching op- 
erations, jury could accept part of 
testimony of another brakeman and re- 
ject other portions of his testimony, 
where brakeman was an employee of 
railroad at time of action, and he gave 
a clear, definite, and exact account of 
happenings immediately preceding the 
accident, but testified that he could not 
remember whether engine on which he 
was riding collided or coupled with 
cars on which deceased brakeman was 
riding. Federal Wmployers’ Liability 
Act, 45 U.S.C.A. § 51 et seqa.—Showalter 
v. Western Pac. R. Co., 106 P.2d 895, 
prior opinion 96 P.2d 964, j ; 

In an action under the Federal Hm- 
ployers’ Liability Act, a jury may not 
arbitrarily disregard the uncontradict- 
ed testimony of an employee of a rail- 
road company, but where such evidence 
is contradicted by proven facts as well 
as where it is contradicted by the tes- 
timony of other employees, jury may 
disregard the testimony. Federal Em- 
ployers’ Liability Act, 45 U.S.C.A. § 61 
et seq.—Showalter v. Western Pac. R. 
Co., 106 P.2d 895, prior opinion 96 P. 
2d 964. 

Cal. Where the evidence tends equal- 
ly to sustain either of two inconsistent 
propositions, neither of them can be 
said to have been established by legiti- 
mate proof.—Showalter v. Western Pac,’ 


Ay 


ga ing it—Showalter v. Western Pac. 
R. Co., 106 P.2d 895, prior opinion 96 
P.2d 964. ; : 

Cal.App. As respects weight to be 
given testimony of witness, one who 
acted in behalf of bank in transaction 
in which bank accepted note on which 
it was suing indorser, but who at time 
of trial was employed by another bank 
not connected with the plaintiff bank, 
was not a ‘disinterested witness’.— 
Bank of America Nat. Trust & Savings 
Ass'n vy. Perry, 106 P.2d_.53. 

Cal.App. A trial court is not always 
bound by the positive and uncontra- 
dicted testimony of a witness, and such 
rule is particularly applicable where 
witness is an interested witness and 
the issue is one involving the attitude 
or state of mind of the witness.—In re 
Bogunovie, 106 P.2a 247. 

Cal.App. In action for injuries and 
death resulting from intersectional au- 
tomobile collision, evidence of physi- 
eal facts of damage to right rear fender 
and dent in right front door of auto- 
mobile driven by deceased and damage 
to left front fender of defendant’s au- 
tomobile sustained judgment for plain- 
tiffs, as against contention that physi- 
cal facts\established beyond contradic- 
tion that defendant’s automobile had 
first entered intersection and had right 
of way and that deceased was guilty of 
negligence which was sole proximate 
cause of eollision.—Hilton v. Carey, 106 
P.2d 944. / 

Cal.App. In action against corporate 
building contractor for injuries sus- 
tained by roofer when struck by rafter 
which fell from house under construc- 
tion, where president of corporation 
testified that he alone was contractor 
and that contract was executed by cor- 
poration because president was. per- 
sonally unable to furnish bond for 
faithful performance, and that contract 
was assigned to him soon after it was 
executed, testimony indicated that 
“fraud”? was perpetrated on owner and 
bonding company and jury was war- 
ranted in rejecting such testimony and 
in finding that corporation was liable. 
—Wilmot v. Golden Gate Inv. Co., 107 
P.2d 263. : 


Cal.App. The jury is sole judge of 
witnesses’ credibility and may believe 
all testimony of defendant, called as 
adverse witness by plaintiffs under 
statute, or believe part and reject parts 
thereof. Code Civ.Proe. § 2055.—White- 
‘ehat v. Guyette, 107 P.2d 300. 


Cal.App. In weighing testimony of 
defendants’ witnesses in action for 
death of plaintiff's minor son, jury 
could consicer that witnesses were 
children whose parents were employed 
at defendants’ ranch.—Hernandez v. 
Murphy, 115 P.2d 565. 


Colo. Where witnesses jointly in- 
spected the situs of accident, uncer- 
tainty in recollection of one witness 
would not impair the certain testimony 
of other witness.—Vasquez vy. Morrow, 
107 P.2d 246. 

Colo. It is not essential that all wit- 
nesses testifying on the same side con- 
cur in the details of a given transac- 
tion, since with the purest motives and 
equal opportunity to see and hear wit- 
nesses are often in conflict, and the 
rejection, acceptance or reconciliation 
of their testimony is for the jury.— 
Cowles v. People, 110 P.2d 249. 

Ga. The interest of a witness in re- 
sult of the suit may be considered in 


passing upon his credibility, and, where - 


there are circumstances inconsistent 
with truth of his testimony, jury are 
not obligated to believe him, even 
though he is not contradicted by any 
other witness.—Horton v. Johnson, 15 
S.E.2d 605. 

Ga.App.. Courts and juries are not 
bound to believe testimony as to facts 
which are ineredible, impossible or in- 
herently improbable in view of physi- 
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‘upon disputed issues of fact, jury may 


p. In arriving at 


believe part of testimony of a witness 
and reject another part thereof, since 
jury must ascertain truth from con- 
sideration of all the evidence.—Law- 
hon v. Henshaw, 11 8.B.2d 846, 63 Ga. 
App. 683. 

Ga.App. Though relevant testimony 
by unimpeached witnesses cannot ar- 
bitrarily be disregarded by a court 
or jury on assumption that it was not 
true, and though facts testified to by 
undiscredited and disinterested wit- 
nesses within their knowledge, where 
not improbable, and not in conflict with 
other evidence, are to be taken as 
legally established, yet where there 
are conflicts in the evidence, and testi- 
mony is contradicted, such evidence 
need not be taken as legally establish- 
ed, and if the conflicts cannot be recon- 
ciled, it is for the jury to determine 
for themselves which evidence they 
will accept or reject.—Powell v. Black- 
stock, 13 S.H.2d 503. 

IlLApp. The law will not permit one 
to testify that he looked and did not 
see danger when his view was unob- 
structed, and where, if he had properly 
exercised his ‘sight, he would have 
seen the danger.—Briske yv. Village of 
Peck cme aes 82 N.H.2d 349, 308 Ill.App. 

ol. 

Ind.App. Where evidence indicating 
point of collision between automobile, 
on preferential highway and automo- 
bile entering such highway at T inter- 
section was in conflict, established 
physical facts did not show contribu- 
tory negligence of motorist in driving 
into preferential highway without stop- 
ping, but jury could find that motorist 
had not entered intersection at time 
of collision.—Lindley v. Skidmore, 33 
N.H.2d 797. 

Ind.App. The evidence of one wit- 
ness, even though a party, may have 
more weight than the testimony of a 
dozen adverse witnesses.—Lowman v. 
Lowman, 33 N.H.2d 780. 

Iowa. Evidence which is inconsistent 
and irreconcilable with undisputed 
physical facts is of no weight.—Kap- 
phahn v. Martin Hotel Co., 298 N.W. 
901, 230 Iowa 739. 

Ky. In actions arising out of. auto- 
mobile intersectional collision, physical 
facts consisting of the location of the 
automobiles after the collision, taken 
in connection with facts that crash 
was heard a square away and that 
automobiles were badly damaged, did 
not establish that one of the automo- 
biles involved in collision was being 
driven at an excessive rate of speed.— 
Willett v. Bradas & Gheens, 142 8.W.2d 
1395283 ‘Ky. 525: 

Ky. Though a witness should not 
be branded as a falsifier because he 
is testifying for a member of his 
family, yet it must be recognized that, 
as a rule, courts and jurors are not 
inclined to give the same credit and 
weight to the testimony of ‘‘family” 
witnesses as might be given to that 
of strangers or disinterested persons. 
—Hodges v. Daviess County, 148 S.W. 
2d 697, 285 Ky. 508. 


Ky. A party’s evidence not denied 
by opposing party must be accepted as 
true—U. S. Rubber’ Products” v. 
Browne, 150 S.W.2d 661, 286 Ky. 147. 

La.App. The court may _ accept 
plausible portions of a litigant’s testi- 
mony and reject any portions of it 
that appear to the contrary.—Goynes v. 
St. Charles Dairy, 197 So. 819. 

La.App. Where engineer involved in 
erossing collision resulting in deaths 
of moterlst and passenger was_ the 
only eyewitness and testified at length 
in a _ straightforward, emphatic and 
unevasive manner, and his testimony 
Was in many particulars amply cor- 
roborated, there was no reason for dis- 
regarding his testimony because of 
his interest and several slight inac- 
curacies in his testimony.—McClain y. 
Missouri Pac. R. Co., 200 So. 57. 

La.App. In action by occupant of 
small truck for injuries suffered in 


-intersectional 
truck, physical 


cident large truck was short _ 
from intersection and bore marks 
left side exhibiting point of co 
with small truck, precluded accept 
of plaintiff’s testimony indicating that —~ 
small truck had pre-empted the inter- 
section when struck, warranted 
judgment for defendants.—Lyon 
Magee Truck Lines, 200 So. 84 

Mass. Where a witness, having ma 
two materially different statement: 
touching same event, finally adheres 
definitely to one in, preference t ; 
other as being the truth, witne 
bound by last statement given 
truth.—Ruane y. Doyle, 32 N.H.2d 2 
308 Mass. 418. Wert tee cs 

Mass. A plaintiff introducing in evi- 
dence defendant’s answers to interroga- 
tories is bound thereby.—Kunan — 
ee Matteo, 32 N.H.2d 613, 308. 


The jurors may disbelieve 
or part of a party’s testimony, th 
uncontradicted, and may dis 
party’s witnesses in toto.—L 
Boston Bleyated Ry., 34 N.H 
309 Mass. 205. ; 
The jury may discredit part of - 
ty’s testimony tending to exoner 
him from fault and believe only por 
tion thereof tending to show negli ene z 
on his part.—Lydon v. Boston Elevate 
Ry., 34 N.H.2d 642, 309 Mass. 205. 
Mass. In action against owne Bad 


premises abutting sidewalk for 
ries sustained when pedestrian sli 
on ice on sidewalk, disbelief, b 
judge, of witness’ testimony tha 
Was in possession of premises as 
fendant’s tenant would not war 
finding that premises were vac 
Nichols v. Donahoe, 34 N.B.2d 68 
Mass. 241. ? res! 
Mich. In cases tried without jury 
trial judge is trier of facts and may 
give such weight to testimony as in his 
opinion it is entitled to—Hagan v. 
wards, 298 N.W. 641, 294 Mi 261 
Mich. If testimony, though not di- 
rectly contradicted, is contrary to cir- _ 
cumstances in evidence, or if it con- — 
tains inherent improbabilities or con 
tradictions which alone or in ¢€0 
tion with other circumstances in 
dence may excite suspicion as to 
truth of the testimony, it may be 
regarded by the jury—Cuttle v. C 
cordia Mut. Fire Ins. Co., 295 | 
246, 295 Mich. 514, ‘ ig 
In action on fire policy issued 
by mutual company which refuse o- 
pay loss because of nonpayment of as- 
sessment, where by-law provided that 
proof of mailing of notice of asses 
ment should be conclusive evidence 
its receipt, whether notice had in 
been mailed to insured was for 
jury which was not bound by pos 
testimony of insurer’s agent that he 
had mailed the notice, notwiehstane ie 
that such testimony was not directly — 
contradicted.—Cuttle v. Concordia Mu 
Fire Ins. Co., 295 N.W. 246, 295 Mich. 
514 5 


ro} 


Mich. Where testimony of a witness Ms 
on direct examination conflicts with 
testimony on cross-examination, 
for jury to determine when, if at all, 
witness testified truthfully, provided 
that the subsequent testimony is n 
given for the purpose of correcting or _ 
explaining the former testimony.— _ 
Neesley v. Lord, 297 N.W. 226, 29 
Mich. 163 ; 


Mich. 


of defendant’s office manage 
tified as witness for defen 


settlement, from trust company, was 


BST . 
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undeniably shown to be untrue, testi- 

mony of defendant’s office manager 

~ would be entirely disregarded.—Pat- 

ton v. Oakman, 299 N.W. 761, 298 

Mich. 672. 

Minn. Where there are fact issues 
for determination, the truthfulness of 
the testimony of a particular witness 
is to be determined on his whole evi- 
dence as brought out both on direct 
and cross-examination.—Klingman v, 
Loew’s Inc., 296 N.W. 528. 

Minn. There is no arbitrary rule 
for weighing testimony of a witness, 
and jury, in determining what facts 
the testimony of such witness estab- 

é lishes or tends to establish, should 
consider all of his evidence as brought 
out both on direct and cross examina- 

tage te enice vy. Speckel, 296 N.W. 
Mo. In action against landlord by 
visitor in tenement for injuries sus- 

tained in fall down stairway in dark, 
jury was not required to believe plain- 
 tiff’s evidence that light in hallway 
was not burning at time he fell, where 
such evidence was contradicted.—Mon- 
sour v. Excelsior Tobacco Co., 144 S. 
_W.2d 62. 
Mo. In action by members of Un- 
employment Compensation Commission 
to recover contributions allegedly due 
under Unemployment Compensation 
Act, the plaintiffs had the burden of 
proof and the court, sitting as a jury, 
‘was not required to believe the testi- 
mony of plaintiffs’ witnesses, even if 
their testimony was not impeached or 
- contradicted. Mo.St.Ann, § 13194—1 et 
 seq., p. 4770.—Murphy v. Doniphan 
Telephone Co., 147 S.W.2d 616. : 
Mo. A court may properly reject 
evidence which is contrary to physical 
facts or to Known physical laws, or 
P which is result of evident mistake or 
_ ignorance or when evidence discloses 
its inherent infirmity, but sworn testi- 
mony will be regarded as manifestly 
impossible and untrue only in extra- 
ordinary cases.—Murphy v. Fred Wol- 
ferman, Inc., S.W.2d 481. yl 
-.Mo. In action for injuries sustained 
in collision between automobile and 
truck making left-hand turn in front 
of approaching automobile, testimony 
of truck driver that he was driving 
from 10 to 15 miles per hour before 
making the turn, and that when colli- 
sion occurred,. he was driving about 5 
- miles per hour, was not required to be 
disregarded as contrary to physical 
laws and physical facts on ground that 
testimony amounted to a claim that 

while truck traveled about 30 feet at 10 

miles per hour before the collision, 

automobile in which plaintiff was trav- 

eling, traveled more than 300 feet, or 
_--—s greatly in excess of the speed the auto- 
_ mobile was able to make.—Long v. 
Mild, 149 S.W.2d 853. 
Mo.App. In suit on notes, by execu- 
tor of deceased holder, jury was not 
required to believe evidence given chief- 
ly by interested witnesses that deceased 
gave to his wife, who was the maker 
of four of the notes, all of the notes in 
suit, and that wife put them in a tin 
box which was found broken open after 
her death.—Rutledge v. Weisenborn, 
142 S.W.2d 884. 

Mo.App. A jury may believe all of 
evidence of a witness or none of it or 
reject it in part and accept it in part. 
—McCormick v. Lowe & Campbell Ath- 
letic Goods Co., 144 S.W.2d 866. 

Mo.App. Proof of certain physical 
condition of properties after event 
loses its force as proof of existence of 
same condition prior to event, where 
event itself, as in case of a fire, would 
inevitably have altered condition; and 
mere proof of possibility that a result 
might have followed from a suspected 

cause falls far short of attaining de- 
_ gree of reasonable certainty which the 
law exacts of evidence which is to have 
robative value.—Feldewerth v. Great 

astern Oil Co., 149 S.W.2d 410. 

Mo.App. ‘Prima facie evidence” of a 

fact is such evidence as in judgment 
4 of the law is suflicient to establish the 
faet, and if not rebutted remains suffi- 
ecient for that purpose.—Transamerican 
Freight Lines v. Marcrome Art Mar- 
ble Co., 150 S.W.2d 547%. 


A * 


A “prima facie case’ must be com- 
plete in itself, and if it depends on an 
inference, facts shown in evidence must 
be sufficiently explanatory of them- 
selves_to justify the inference, and if 
evidence merely shows a condition from 
which defendant might or might not 
be judged to be in fault, as further de- 
velopments might show, plaintiff has 
not made out his case and may not 
throw on defendant the burden of prov- 
ing that undisclosed facts forbid the 
inference—Transamerican Freight Lines 
i Marcrome Art Marble Co., 150 S.W.2d 

ile 

Mo.App. In action against street car 
company for injuries sustained by mo- 
torist as result of collision with street 
ear, motorist’s testimony that his auto- 
mobile was run into while stalled on 
track was not contrary to well-known 
physical law in view of testimony as to 
position of automobile and street car 
after collision.—Dillard vy. East St. 
Louis Ry. Co., 150 S.W.2d 552. 

Mo.App. Jury could believe _ testi- 
mony of one witness and disbelieve 
that of.another.—Walton yv. A. B. C. 
Fireproof Warehouse Co., 151 S.W.2d 
494 


Mo.App. Where, when considered in 
light of the fact that collision actually 
occurred and in the light of testimony 


‘with respect to speed of train, driver 


of truck, if he had looked carefully 
when he emerged from behind shrub- 
bery obstructing his view, must have 
seen train, his testimony that when he 
emerged from behind the shrubbery 
he saw a certain distance along the 
track but saw no train would not be 
accepted as true becauSe contrary to 
the physical facts—Brown v,. Alton R. 
Co.. 151 S.W.2d 727. 

The’ jury may not piece together 
parts of the testimony of various wit- 
nesses and therefrom arrive at a con- 
clusion contrary to natural laws, but it 
could have rejected testimony of de- 
fendants with respect to distance in 
which train was stopped, and have ac- 
cepted plaintiff's testimony with re- 
spect to the speed at which train was 
being operated.—Brown y. Alton R. 
Co., 151 S.W.2d 727. 

Mo.App. The rule relating to consid- 
eration of testimony contrary to physi- 
cal laws and facts is salutary, but its 
application must be with caution, and 
courts must not indulge in arbitrary 
deductions.—Tramill y. Prater, 152 S&S. 
W.2d 684. 

Mo.App. In action against pipe line 
company and contractors for destruc- 
tion of spring by blasting ditch for 
laying of pipe line under easement 
theretofore granted, the jury as it saw 
fit could disbelieve testimony of plain- 
tiff’s son-in-law that a rock weighing 
75 pounds was thrown by _ blasting 
charge 300 feet into a cornfield, and 
eould believe it in other respects and 
could have ‘believed all of the other 
testimony of plaintiff bearing on force 
of the explosion, though the testimony 
of son-in-law was allegedly contrary 
to the physical facts.—Ingram_— v. 
Great Lakes Pipe Line Co., 153 S.W. 
2d 547. 

Mont. In purchaser’s action to com- 
pel delivery of deed wherein purchaser 
alleged that contract had been altered, 
court in weighing evidence could take 
into consideration all available pre- 
sumptions which might tend to cor- 
roborate testimony of parties, the in- 
terest of witnesses, and the fact that 
purchaser had burden of proof. Rey. 
Codes 1935, § 10616—Kern y. WHich- 
horn, 107 P.2d 873. 

N.H. It may be assumed that wit- 
nesses are interviewed before trial, but 
that fact alone does not render their 
testimony incredible.—LaPlante ve 
Rousseau, 18 A.2d 777. 

N.H. In action for injuries and 
death resulting from collision between 
automobile and truck where inferences 
to be drawn from undisputed location 
of marks on highway, from appear- 
ance of automobile and truck, and 
from admitted measurements demon- 
strated that collision occurred on truck 
driver’s right: side of highway, all tes- 
timony to contrary was rejected not- 
withstanding that it is ordinarily for 


SS 2ihe rah: i i ace 
' Oral testimony must yield to indis-— 
putable physical facts.—Lavigne  v. 
Nelson, 18 A.2d 832- a 

Where the inferences to be drawn 
from undisputed location of marks in 
highway, from appearance of. automo- 
bile and truck, and from admitted 
measurements and uncontroverted facts 
demonstrated that collision between 
automobile and truck occurred on truck 
driver’s right side of highway at night 
when truck driver was proceeding at 
a speed of 30 or 85 miles per hour 
in zone in which Commissioner of 
Motor Vehicles had fixed limit of 45 
miles per hour and occupants of au- 
tomobile did not see truck until it 
was practically upon them, evidence 
was not sufficient to show the truck 
driver was guilty of negligence causing 
collision. .Laws 1937, c. 125, 1.— 
Lavigne v. Nelson, 18 A.2d 832. 

N.M. In broker’s action for commis- 
sions on sale of realty, broker was a 
competent witness in his own_ behalf, 
and trial court, when weighing his 
testimony, could take into considera- 
tion broker’s interest in the action.— 
yalcey v. Salazar, 107 P.2d 862, 45 N. 


N.Y.App.Div. Testimony given by 
way of deposition should be scanned 
with great care.—Smith vy. Smith, 25 N. 
Y.S.2d 448, 261 App.Div. 930. 

N.Y.Sup. Where there is contradic- 
tory testimony, in arriving at credi- 
bility of witnesses the trier of facts 


‘may note appearance and manner of 


witnesses, their general background 
and interest, whether witnesses are 
frank or become evasive when subject- 
ed to cross-examination where a state- 
ment made candidly would likely be 
unfavorable to party on whose behalf 
witnesses have been called, and con- 
sideration must be given to contradic- 
tion of testimony of disinterested wit- 
nesses by those who are vitally inter- 
ested, when dispute between them is 
not one of ‘details or a mistake or dif- 
ference in recollection but relates to 
a positive fact.—Oneida, Limited, v. 
National Silver Co., 25 N.Y.S.2d 271. 

N.Y.Sup. Credibility of an interested 
witness’ testimony is shaken when wit- 
ness contradicts testimony of other 
witnesses who are apparently truthful 
or are corroborated.—Oneida, Limited, 
v. National Silver Co., 25 N.Y.S.2d 271. 

N.Y.Sup. Where plaintiff’s testimony 
is uncontradicted, the court may give 
credit to such testimony.—Bratt v. 
Magidow, 28 N.Y.S.2d 1011. 

N.Y.Sup. That a party’s case is 
predicated on the testimony of hited 
detectives or investigators should not 
in itself be regarded as a militating 
factor against granting relief in equity, 
nor does that fact necessarily render 
such testimony inadmissible or dis- 
creditable, but that rule does not ap- 
ply when detectives or investigators 
are engaged, not for the purpose of 
obtaining evidence, but to create it 
by deliberate enticement and induce— 
ment to furnish a basis for an appli- 
eation to the court for relief.—Meis- 
ner v. Meisner, 29 N.Y.S.2d 342. 


N.C. Plaintiff may predicate his, re- 
covery upon his own evidence or upon 
defendant’s evidence, or both.—Mitchell 
Veena 13 S.H.2d 242, 219 N.C. 


N.D. The credibility of witnesses, 
including medical experts, and the 
weight to be given their testimony, is 
for the jury.—Jacobson v. Mutual Ben. 


Be & Accident Ass’n, 296 N.W. 
Ohio. Where facts testified to are 


opposed to all natural laws and com- 
mon experience so that it igs incon- 
ceivable that any such thing could 
have occurred, the courts will refuse 
to believe it on the ground that they 
will take judicial notice of its ineredi- 
bility.—Black v, City of Berea, 32 N.B, 
2d 1,137 Ohio St. 611, 132 A.L.R. 1891, 

Ohio App. A motorist, whose admis- 
sions revealed that he could have seen 
parked truck in time to stop within 
assured clear distance ahead if his au- 
tomobile had been equipped with prop- 


ages, in 
hat motorist was confused by lights of 
pproaching automobile or that it sud- 
denly and unexpectedly swerved into 
motorist’s path, particularly where mo- 
torist’s evidence of how accident hap- 
pened was contradicted by the physical 
facts. Gen.Code, §§ 6310-1, 12603.— 
at v. Hllenberger, 34 N.H.2d 


Ohio App. Generally, the credibility 
of a witness who is a party to the ac- 
tion and is therefore interested in the 
result, is for the jury, but that rule 
is not a rule of universal application, 
but is subject to an exception that 
where a party calls a witness he pre- 
sents him to the jury as worthy of 
‘belief and as one whose testimony is 
to be relied_on so far as it is not con- 
tradicted.—Baily v. Weaver, 35 N.H.2d 
1006, 67 Ohio App. 259. 

_ Or. BHvidence which does not come 
from a discredited source, is not dis- 
credited itself, or has not been contra- 
dicted by other evidence, must_be be- 
lieved.—Inwall_ v. Transpacific Lumber 
‘Co.,.108-P.2d 522. { 

Pa. In suit in equity by admin- 
istratrix of estate of decedent to com- 
pel nephew by marriage of decedent 
to account for bonds removed by him 
from safety deposit box of decedent 
before decedent’s death, chancellor was 
justified in disregarding nephew’s tes- 
timony as to ultimate disposition of 
the bonds, though nephew’s statements 
were uncontradicted, where nephew 
was only living witness to transactions 
he described.—Ringer v. Finfrock, 17 
A.2d 348, 340 Pa. 458. ; 

Pa. A_ pedestrian’s statement that 
he looked and listened will not relieve 
him of charge of negligence if, in spite 
of what his eyes and ears must have 
told him, he walked directly in front 
of moving automobile—Glancy _ v. 
One Bread Co., 17 A.2d 395, 340 
a ¢ 


Pa.Super. Incontrovertible physical 
facts cannot be established by oral 
evidence as to speed or position of 
moving objects.—Ross y. Reigelman, 14 
A.2d 591, 141 Pa.Super. 293. 

Pa.Super. The “incontrovertible phys- 
ical facts rule’ did not apply in deaf 
pedestrian’s action for injuries received 
when pedestrian was struck by defend- 
ant’s truck while crossing street, which 
was 30 feet wide, where evidence 
showed that accident occurred past 
middle of street which pedestrian had 
reached after carefully committing him- 
self to crossing street; and testimony 
as to distances were approximations 
and testimony as to speed of truck sup- 
plied only permissible inferences from 
which jury found that defendant was 
negligent, and there was no evidence 
other than that of pedestrian to show 
where truck was when pedestrian start- 
ed to cross.—Adams vy. Armour & Co., 
16 A.2d 142, 142 Pa.Super. 280. 

Pa.Super. Rule that evidence which 
contradicts: incontrovertible physical 
facts cannot alone be made a _ basis 
for sustaining a verdict has no relevan- 
ey where testimony of witnesses is 
needed to apply those facts to issue.— 
Adams v. Armour & Co., 16 A.2d 142. 
142 Pa.Super. 280. i ‘ 

The position of a moving object 
which causes an injury, as shown by 
certain evidence, cannot be called an 
“incontrovertible physical fact” when 
other evidence or inferences therefrom 
show the position of object to be else- 
where at time of accident.—Adams_v. 
Armour &\Co., 16 A.2d 142, 142 Pa. 
Super. 280. 

“Incontrovertible physical facts” are 
never established by oral evidence as 
to position or speed of movable objects. 
—Adams v. Armour & Co., 16 A.2d 142. 
142 Pa.Super. 280. 

Pa.Super. Ordinarily, a proven fact 
eannot be rebutted by a probability, 
but the principle has no application 
where medical opinion must rest to 
some degree on a choice between proba- 
bilities—Baumeister v. Baugh & Sons 
Ca, 16 A.2d 424. : 

Pa.Com.Pl. It is vain for one to aver 


- proaching, 


nd saw none ap- 
) when the evidence shows 
that he was immediately struck.—Tulli 
Ve Eolt,130) Del.Co, 149) 

Pa.Com.Pl. The incontrovertible fact 
rule does not apply where there are 
possible variables and where moving 
objects are concerned.—Theiss v. More- 
land, 22 Hrie 154. i] 

Pa.Com.Pl. The rule applicable to in- 
controvertible physical facts cannot be 
applied so as to set aside a verdict un- 
less the facts are positive, clear, indis- 
putable and certain.—Smith v. Ry. Ex- 
press Agency, 54 York 90. 

R In invitee’s action for injuries 
sustained in fall on stairs leading to 
cellar in defendant’s building, testi- 
mony of plaintiff as to stepping in a 
hole and falling was not rendered in- 
sufficient for jury on the ground that it 
was contrary to any physical facts in 
evidence.—Harrington y. Liggett Drug 
Co., 20 Ai2d 537. 

Tenn.App. The testimony of a party 
to the cause may not be disregarded 
where there is no contradiction or im- 
peachment, either direct or circum- 
stantial, and such testimony is unequi- 
vocal.—_Bank of Hendersonville y. Do- 
zier, 142 S.W.2d 191. 2 

The rules concerning effect of uncon- 
tradicted testimony apply even more 
strongly where party to the cause is 
ealled as a witness by his adversary, 
and the adversary waives all objec- 
tions to the competency of a party to 
a civil suit as a witness by calling him, 
and makes him a competent witness in 
his own behalf.—Bank of Henderson- 
ville v. Dozier, 142 S.W.2d 191. 

Tenn.App. In condemnation proceed- 
ing, jury must view evidence as a 
whole, not by averaging various valua- 
tions of different witnesses, but by giv- 
ing consideration to weight to be giv- 
en their testimony in the light of the 
opportunity to properly appraise value 
of land sought to be taken, their abil- 
ity to appraise it, and their attitude 
and demeanor on the witness stand.— 
State v. Harr, 143 S.W.2d 893. 

Tenn.App. Established physical facts 
are controlling over direct testimony 
where it is impossible to reconcile 
physical facts with direct testimony, 
but where testimony as a whole can 
be reconciled, court must reconcile 
physical facts with direct testimony 
and not disregard direct testimony as 
impeached testimony.—Harris vy. Miller, 
144 S.W.2d 7. 

Tenn.App. In action against motor- 
ist for death of colt which broke away 
from trainer and ran into street in 
front of motorist, physical facts relat- 
ing to skidmarks were insufficient to 
show that motorist negligently drove 
automobile in excess of the 30-mile. per 
hour speed limit fixed by ordinance, 
where motorist’s testimony that she 
pressed on accelerator at the same time 
that she applied brakes, accounted for 
the physical facts.—Harris v. Miller, 
144 S.W.2d 7. = 

Tenn.App. In action against rail- 
road company for death of automobile 
occupant in railroad crossing accident, 
where company introduced _ photo- 
graphs and blueprint to contradict 
driver’s testimony that one stopping at 
spur track and looking east would not 
have a view of entire track between 
certain streets, but curve in track as 
shown by the photographs was greatly 
in excess of six-degree curve shown 
by blueprint, it could not be said that 
driver’s testimony was contradicted by 
the ‘‘physical facts.”—Tennessee Cent. 
Ry. Co. v. Dunn, 145 S.W.2d 543. 

Tex.Civ.App. Testimony of a party 

and admissions made by him must be 
construed as binding upon him and 
not merely as raising issues of fact, 
and weight of testimony given by a 
arty is determined by different rule 
rom that applied in determining 
weight to be given testimony of other 
witnesses.—_Kimmell vy. Tipton, 142 S. 
W.2d 421. 

When a party testifies to positive 
and definite facts which, if true, would 
defeat his right to recover or conclu- 
sively show his liability, and such 
statements are not subsequently modi- 


hind an automob 


ton, 142 S.W.2d 421. ; % 

In suit to set aside trust deed, plain 
tiff could not recover on a ground al- ~ 
leged but definitely repudiated by 
plaintiff as a witness.—Kimmell vy. Tip- 
ton, 142 S.W.2d 421. (So oe 

Tex.Civ.App. The jury is the sole 
judge of the credibility of witnesses 
and the weight to be given their test ) be 
mony and is not bound by the stat 
ments of interested witnesses, even — 
though they may be undisputed by th 
testimony of others.—Commerci 
Standard Ins. Co. v. First State Ban 
of Vernon, 142 S.W.2d 621, error dis- 
missed. » 

Tex.Civ.App. The uncorroborated 
timony of a party at interest does 
conclusively establish a fact but o 
presents an issuable fact for determi 
tion by jury.—Zeigler v. Latham, | 
S.W.2d 435. ak: 
Tex.Civ.App. The jury are judges of 
weight of evidence, but they cannot 
properly deny lawful weight to undis- — 
puted facts.—American Nat. Ins. Co vay 
Williams, 144 S.W.2d 662. the J 

Tex.Civ.App. The jury as _ triers 
fact can indulge all reasonable infer- _ 
‘ences that rational and unbiased minds — 
might properly deduce from facts and | 
circumstances revealed by testimony 
of witnesses.—Schumaker v. Whiteside- 
Appling Motor Co., 144 S.W.2d 944, 

Tex.Civ.App. Weight of evidence 
cases presenting ultimate issues of fact 
is for jury, but jury cannot lawfully 
deny proper weight to undisputed fa 
on which no suspicion is cast and can- 
not arbitrarily reject evidence or, in 
absence of evidence, sustain issu 
which are improperly submitted. a 
las Ry. & Terminal Co. v. Glenn, 144 
S.W.2d 961, error dismissed, judgment 
correct. y i : Bis 

Tex.Civ.App. Where evidence « 
agreement by bank to hold for 
particular purpose certain funds 4d 
posited in a general account was n 


with respect thereto may have 
given by interested witnesses only.— 
First Nat. Bank of Schulenburg vy. 
Ne cd a 146 S.W.2d 201, error gra: 
ed. } 
Tex.Civ.App. Testimony of an 
terested witness, though uncontrad: 
ed, need not be accepted as true, p 
ticularly where it is not -elear on i 
sue involved, it being peculiarly with 
in province of trier of facts to exam 
ine such ‘testimony in light of all the E 
facts and circumstances and to give it 
such weight as he considers proper.— 
Arcadia Refining Co. v. Cook, 146 SS. 
W.2d 767. Sites. 

Tex.Civ.App. While interested wit- 
nesses’ testimony is not conclusive on — 


fact issue involved and may be dis- 
believed, their uncontradicted, clear, 
positive, and unequivocal testimony 


cannot be disregarded and judgment 
contrary thereto rendered, in absence 
of evidence tending to impeach or dis- 
credit such testimony, especially where © 
there is evidence tending to corrobo-- 
rate it—Pyland v. Sayers, 148 S.W.2d 
450, error granted. aS 

Tex.Civ.App. Where claimant and 
assignees sought to recover an inter- 
est in land under agreement with the 
owner for services: in connection with 
sale of land, jury was not compelled 
to believe claimant’s testimony, but 
had the right to disregard it and reach 
conclusion from other facts in case, 
since claimant was an “interested par- 
ty”.—Felton v. Davenport, 148 S.W.2d 
988, error dismissed, judgment correct. 

Tex.Civ.App. A jury may discard 
testimony of an interested witness.— 
Boyd’ v. Chicago, R. I. & P. Ry. Co., 
149 S.W.2d 1058. 

Tex.Civ.App. Defendant, who filed a 
eross-action for money judgment for 
services rendered to plaintiff, was an 
“interested party,’ and jury was not 


required to accept his: : 
the reasonable value: of the services as 
true, even though his testimony was 
mot directly  contradicted.—Nunn ~ Vv. 
Daly, 150 S.W.2d 834, error dis- 
missed, judgment correct. 
Tex.Civ.App. In action for personal 
injuries sustained when truck driven 
by plaintiff collided with defendant’s 
street car at intersection, wherein de- 
_ fendant pleaded that plaintiff was neg- 
- ligent in not turning to the right aft- 
er discovering street car at intersection 
and that such negligence was proxi- 
mate cause of collision, and plaintiff’s 
pleadings and testimony were in con- 
tradiction of the fact that plaintiff 
turned right, plaintiff was bound by 
his pleadings in the first instance, and 
had his pleadings been different but 
_ his evidence the same as it was, plain- 
tiff was bound by his evidence, thus 
; concluding against plaintiff the issue 
whether he failed to turn right after 
iscovering street car at intersection.— 
Dallas Railway & Terminal Co. v. Bish- 
SLO SW .20 4298. 
Tex.Civ.App. The trial court and 
ry are bound on any material alle- 
tion which is established by undis- 


the parties—Day vy. Grayson County 
State Bank, 153 S.W.2d 599. : 
 Tex.Civ.App. In owner’s action 
against storage company for alleged 
onversion of wool, where there were 
no market reports of price of wool in 
mayne’ and there was only testimony 
yf the owner which was contradictory 
o the testimony of other witnesses 
‘as to the price of wool, owner’s tes- 
_ timony was not entitled to be given 
~ eonclusive effect and testimony as, to 
4 of wool was for jury.—Wool 
owers Central Storage Co. v. Coch- 
an, 153 S.W.2d 638, error granted. 
ex.Civ.App. In action on joint life 


policy. the wife was treated for an ail- 
ment diagnosed as cancer was_ not 
_ “opinion testimony” which could be 
disregarded by the court as the trier 
facts.—Texas Independence Life Ins. 
y. Pickens, 153 S.W.2d 884 
A reviewing court cannot ignore 
Rpured physical facts shown by the 
, hor can testimony of witnesses 
against established physical 
inconsistent Ele Sai eae Vv. 


vy. Brigham, 17 A.2d 236. 

Vt. In action for injuries resulting 
rom a head-on collision between auto- 
obiles on a graveled driveway along- 
side paved highway, where it was es- 
tablished that defendant’s. automobile 
ae left skid marks on graveled driveway 
for a distance of 43.5 feet before colli- 
sion, court was required to conclude 
that when defendant started to turn 
off highway onto graveled driveway, 
distance between the automobiles was 
not less than 43.5 feet plus -distance 
traveled by the other automobile after 
defendant started to turn off highway, 
notwithstanding inconsistent testimony 
of plaintiff with respect to the distance 
between the automobiles at such time. 
—Hastings v. Murray,.20 A.2d 107, 112 
Vibe Site , ; 
‘Wa. In automobile occupant’s action 
against truck driver’s estate, the jury 
_- was not required to believe testimony 
of automobile driver that he was only 
x _ 39 feet away when the truck was seen 
or could have been seen, entering inter- 
section, where tire marks in the high- 
way made by his automobile from the 
application of the brakes extended 39 
feet from the point of impact, in view 
of known tfeaction time to apply the 
brakes. Code 1936, § 2154(124).—Tem- 
ple v. Ellington, 12 §.H.2d 826. 
ip: Va. The evidence of a plaintiff tes- 
-. tifying for himself must be looked to 


testimony as to 


: IDE ra Ge 
| whole, and the weight 
tached must not turn upon 


ment which chances to be more fayor- 


able to him.—Harrell vy. Virginia Hlec- 
tric & Power Co., 12 S.H.2d 833. 


Wash. Interest affects weight of tes- 
timony, but it does not ipso facto 
wholly destroy its probative value. 


Rem.Rey.Stat. § i211.—McLaren vy. De- 
partment of Labor and Industries, 107 
Pr2d 230. 

Wash. A jury had the right to de- 
termine the relative weight and em- 
phasis to be given the direct examina- 
tion and -eross-examination of one of 
the plaintiffs, and, viewing her _ testi- 
mony in the light most favorable to 
plaintiffs, and within the bounds of 
reasonable inference, to render its ver- 
dict accordingly.—Scholz v. Leuer, 109 
P.2d 294, 

Wash. A person, who testified that 
he looked and did not see an object 
which was plainly there to be seen, is 
bound to the same extent as though 
he had seen the object.—Cronin v. Shell 
Oil Co., 112 P.2d $24. 

Wash. The jury was not limited in 
its findings to direct testimony of any 
one witness, but was free to accept or 
reject any part of testimony of any 
Maines arene = v. Chestnut, 113 P.2d 
1030. 

Wash. In action for personal in- 
juries and property, damage sustained 
in intersectional collision, wherein de- 
fendants filed a cross-complaint, physi- 
eal facets consisting of a showing that 
there were broken glass and dirt that 
had apparently fallen off fenders of 
defendants’ automobile on account of 
the impact beginning at about center 
line of intersection, north and south, 
and continuing further on in south- 
west direction, did not overcome de- 
fendants’ testimony and establish that 
collision occurred in southwest corner 
of intersection, thereby proving that 
defendants’ automobile was over, or 
partially over, the center line of. the 
street.—Leer vy. Cohen, 116 P.2d 535. 


Wis. Ih automobile guest’s action 
against host and his insurer for in- 
juries sustained in head-on collision, 


the mere fact that automobiles collid- 
ed was not proof that host was neg- 
ligent as to lookout, but evidence that 
host’s automobile invaded wrong traffic 
lane was not disproven by physical 
facts that damage as result of impact 
was to right front corner of the other 
automobile and left front fender and 
wheel of host’s automobile—Tracy v. 
Malmstadt, 296 N.W. 87, 236 Wis. 642. 


Wis. Where automobile was travel- 
ing toward intersection approximately 
three times as fast as street car, and 
traffic lights changed simultaneously, 
so that if light went red against street 
car before it entered intersection it 
must have traveled farther than auto- 
mobile after light changed and before 
collision occurred, physical facts es- 
tablished that light was’ green. for 
street car when it entered intersection, 
and hence that street car had right of 
way over automobile, precluding find- 
ings that motorman entered intersec- 
tion on the red light and that motorist 
was not negligent as to right of way. 
—Schmidt v. Milwaukee Blectric Rail- 
way & Transport Co., 296 N.W. 609, 
237 Wis. 220. 

Wyo. In action for death of truck 
driver as result of colliding with rear 
end of truck which stopped on high- 
way because of defect in lights, jury 
had right to accept as true part of 
testimony of driver of parked truck fa- 
vorable to plaintiff, and to reject part 
that jury might have thought driver 
had colored to excuse his conduct.— 
Merback v. Blanchard, 105 P.2d 272. 

Wyo. Where the district court saw 
and heard the witnesses in the suits, 
it had the authority to give credence 
to the witnesses as it saw fit.—Civie 
Ass’n of Wyoming vy. Railway Motor 
Fuels, 116 P.2d 236. 


§ 1783 
La.App. When no objection is made 
to parol evidence when offered to show 
title to realty, such objection will be 
considered as waived and proof will be 
accepted as sufficient to establish title 


ox. ; 
' collision betw 


wherein liability of one of defendan 
depended. upon alleged existence of 
partnership with other defendant, 
where truck driver after the collision 
wrote partnership name on a ecard in 
response to'a request to write the name 
of his employer and to write the part- 
nership name which was printed on 
door of truck, the writing of the part- 
nership name on card was no part of 
duties of driver’s employment, was 
“hearsay”, was not a part of the “res 
gestae’, and was not entitled to pro- 
bative weight.—Elmore v. Peavy, 143 
S.W.2d 983. r 

Tex.Civ.App. Incompetent testimony, 
such as hearsay, even though not. ob- 
jected to when offered, will not support 
a finding of fact thus attempted to 
be established.—Lone Star Gas Co. v. 
Holifield, 150 S.W.2d 282. _— Pay fe 

Tex.Civ.App. Hvidence, which is in- 
herently incompetent, whether admitted 
over objection or otherwise, will not 
support a verdict or a finding of fact, 
nor form the basis of a finding of 
facts in an appellate court, since such 
evidence is without probative force.— 
Smith v. Lynn, 152 S.W.2d 8388. 

Testimony that the heirs of a person 
to whom land was patented were three 
brothers and a_ sister constituted a 
“conclusion of the witness” involving 
a construction of the laws of descent 
and distribution and an assumption of 
the existence of a state of facts un- 
der which title would under statute 
of descent and distribution pass to 
such brothers and sisters, which facts 
were required to be established by 
competent evidence, the lack of which 
could not be supplied by conclusions 
of witness. Vernon’s Ann.Civ.St. art. 
2570, subds. 1-3.—Smith v. Lynn, 152 
S.W.2d 838. 

§ 1785 


Iowa. Leading questions are proper 
on cross-examination of witness, but 
elicitation of testimony on vital issues 
from friendly witness by such ques- 
tions detracts greatly from weight and 
value of testimony.—Sinift v. Sinift, 293 
N.W. 841. 

1786 : 


8 

C.C.A.Mo. In action for death 0 
switchman whose arm was crushed by 
impact between couplers of cars he 
was attempting to couple, where de- 
fendant was charged with a violation 
of the Safety Appliance Act because 
furnishing interstate cars not equipped 
with couplers coupling automatically 
by impact, testimony of engineer, who 
was in position to see, that he did not 
notice the switchman attempt to use a 
pin lifter on the coupling before he 
went between the cars, was proof that 
the switchman did not use the pin 
coupler, as it was his duty to do. Safe- 
ty Appliance Act, 45 U.S.C.A. § 1 et 
seq.; Federal Employers’ Liability Act 
§ 1, 45 U.S.C.A. § 51.—Southern Ry. Co. 
v. Stewart, 119 F.2d 85, modifying 
115 W.2d' 317. 

La.App. In customer’s action for in- 
juries sustained by falling on floor of 
store, wherein customer’s witnesses tes- 
tified that floor was slippery and that 
there was oil or grease on it, store 
owner’s witnesses’ testimony was not 
‘negative testimony’ so as not to be 
entitled to as much weight as testi- 
mony of customer’s witnesses merely 
because it stated that there was no oil 


‘or grease on the floor.—Greeves v. S. 


H. Kress & Co., 198 So. 171. 

N.H. Under circumstances, testimo- 
ny of driver of automobile which was 
struck by train at crossing that she 
heard no signal had no. affirmative 
value in establishing lack of signal and 
had no tendency to meet positive tes- 
timony to contrary. Pub,Laws 1926, c. 
249, § 23.—Gillingham y. Boston & M. 
R, R., 21 A.2d 174. 


; _ § 1787 
Ariz. Negative testimony cannot out- 
weigh uncontradicted and unimpeached 
positive testimony, but if there is any- 
thing in record which reasonably tends 
to show that positive evidence of wit- 
nesses was either mistaken or false, tri- 


: A statement which alone 
m afford substantial support for 
fact finding may lose its weight entire- 
ly in face of uncontradicted facts in- 
consistent with statement.—Foote Bros. 
Gear Machine Corporation v. Na- 
pees Labor Relations Board, 114 F.2d 
D.C.N.J. Undisputed verbal  testi- 
mony may be discredited by court, and 
the presumption that witnesses speak 
the truth may be overcome by any mat- 
ters indicating they are not worthy of 
eredit.—U. S. v. One 1939 Cadillac Two 
Passenger Coupe, Motor No. 8291842, 
License No. NJ-MH-27-V, 36 F.Supp. 


847. 
~ Ariz. A jury may not, as a matter of 
law, disregard uncontradicted testi- 


mony of disinterested witnesses in re- 
gard to a fact.—Phen vy. All. American 
Bus Lines, 110 P.2d 227. 

Cal.App. A trial court cannot arbi- 
trarily disregard the uncontradicted 
evidence in a case and base its findings 
and judgment on mere’ suspicions 
which are not supported. by the record. 
—Comfort v. Comfort, 105 P.2d 166. 

Cal.App. Where testimony is inher- 
ently improbable, trial court is under 
no obligation to accept testimony, al- 
though uncontradicted, but where testi- 
mony is not inherently improbable, and 
where there is nothing to indicate its 
improbability: or untruthfulness, un- 
contradicted testimony cannot be! ig- 
nored.—Lissauer v. Union Bank & 


au Co. of Los Angeles, 114 P.2d 
7. 
Cal.App. The trier of facts may gen- 


erally disregard even pro pera aioe 
evidence.—In re Braue’s Hstate, 114 P. 
2d 386. 

Cal.App. Testimony of a. witness 
may be impeached other than by direct 
eontradiction, and the manner in which 
the witness testifies, the character of 
his testimony, motives, 
herent probabilities of.the situation, 
all may be sufficient to entitle the trial 
eourt to disregard otherwise uncontra- 

( dicted testimony:—Burdick v. Wittich, 
} 116 P.2d 90. 

Cal.App. A trial court -may not ar- 
bitrarily disregard uncontradicted and 
unimpeached testimony but under 
proper circumstances uncontradicted 
testimony may be disregarded.—Han- 
lon v. Western Loan & Bldg. Co.,. 116 
P.2d 465. 

The manner in which a witness tes- 
tifies, the character of his testimony, 
his motives, and inherent probabilities 
of the situation may be sufficient to 
entitle trial court to disregard so- 
called uncontradicted evidence.—Han- 


Jon v. Western Loan & Bldg. Co., 116 
P.2d 465. 
Conn. A fact is not ‘admitted’’ nor 


“undisputed” merely because one or 
more witnesses testify to it and no 
one denies it, since it is for trial court 
to determine what credence it will give 
to witnesses. Practice Book rine p. 
104, § 353.-—Morse v. Morse, A.2d 
730, 128 Conn. 138. 

Ga. Where a disinterested witness, 
who is in no way discredited by other 
evidence or his own, testifies from his 
own knowledge to a fact which is not 
in itself improbable or in conflict with 
other evidence, the witness is to be be- 
lieved, and the fact testified to is to be 
taken as legally established, but that 
does not mean that the jury is bound 
to accept evidence as true although it 
is not contradicted by direct evidence, 
since it may be inherently subject to 
discredit, or so from the circumstances. 
—Lewis v. Patterson, 12 S.H.2d 598, 191 
Ga, 348. 

Ga.App. Though relevant testimony 
by unimpeached witnesses cannot ar- 
bitrarily be disregarded by a court or 
jury on assumption that it was not 
true, and though facts testified to by 
undiscredited and disinterested wit- 
nesses within their knowledge, where 
not improbable, and not in conflict with 
other evidence, are to be taken as le- 
gally established, yet where there are 

- eonflicts in the evidence, and testimony 


- 


.be taken. 
if the conflicts. anit be reconciled, it 


and the in-' 


 evide eed not 
legally established, and 


is for the jury to determine for them- 
selves which evidence they will accept 
or reject.—Powell vy. Blackstock, 13 
§.H.2d 503. 
Minn. Testimony that is impeached 
and subject to much_ self-contradic- 
tion may be rejected by the trier of 
facts even though it is unopposed by 
other evidence. —Williams v. Jayne, ‘299 
N.W. 853. 

Mo, The jury has a right to believe 
or reject, in whole or in part, testi- 
mony of any witness, even though un- 
contradicted or unimpeached.—Thom- 
son v. Butler, 147 S.W.2d 437. 

In suit to contest probate of a will 
alleged to have been revoked by sub- 
sequent lost will, jury had right to 
disbelieve uncontradicted testimony of 
alleged subscribing witness of subse- 
quent will—Thomson vy. Butler, 147 S. 
W.2d 437. 

Mo.App. Jury is sole judge of credi- 
bility of witnesses and weight and 
value of their evidence, and may. dis- 
believe testimony of anyone or all the 
witnesses though such testimony be 
uncontradicted and unimpeached.—Rut- 
ledge v. Weisenborn, 142 S.W.2d 884. 

Mo.App. Where plaintiff introduced 
by way of deposition the testimony of 
a witness, who had not been cross- 
examined by defendant, and no. evi- 
dence contradictory of such testimony 
nor any evidence was offered by de- 
fendant, it was the duty of the jury 
to draw from the evidence by deposi- 
tion all reasonable inferences and de- 
ductions in plaintiff’s favor.—Breslin— 
Griffitt Carpet Co. v. Asadorian, 145 
S.W.2d 494. : 

Where plaintiff in suit on account 
introduced by way of deposition the 
testimony of a witness who had not 
been cross-examined by the defendant, 
to the effect that witness was familiar 
with the circumstances surrounding 
the account in suit, which testimony 
was not contradicted by defendant, the 
only reasonable inference was that the 
witness had personal knowledge of the 
facts of which he_ testified.—Breslin-— 


Griffitt Carpet Co. vy. Asadorian, 145 
S.W.2d 494. 
N.Y.Sup. Testimony of witnesses 


that corporation’s executive committee 
and directors were informed of particu- 
lar matter must be accepted in ab- 
sence of contrary evidence, although 
witnesses used the terms “Delief” and 
‘Helieve” instead of “recollection”. 
Litwin v. Allen, 25 N.Y.S.2d 667, 
N.¥.Sur. In pedigree cases, a single 
and independent undisputed fact or 
coincidence is seldom of value, but 
the accumulation of coincidences and 
undisputed facts and records, when 
bound together, multiplies the con- 
vincing quality of the entire case.— 


In re Hayden’s Wstate, 29 N.Y.S.2d 
852, 176 Misc. 1078. 
N.Y.Dom.Rel.Ct. The court is not 


bound to believe a witness whose tes- 
timony is uncontradicted upon the rec- 
SORUPAC Eee vy. Harding, 22 N.Y.S.2d 

Ohio App. It could be inferred from 
defendant’s failure to submit evidence 
with reference to certain of plaintiff's 
allegations of negligence that plain- 
tiff’'s evidence regarding such allega- 
tions was ‘true.—Cleveland Ry. Co. v. 
McManus, 32 N.H.2d 66 

Gkl. Undisputed credible testimony, 
if not inherently improbable, is usually 
binding on a court or jury, but evi- 
dence is not regarded as “undisputed,” 
if it is at variance with the facts and 
circumstances of the case or reasonable 
inferences to be drawn _ therefrom.— 
Ironside v. Ironside, 108 P.2d 157. — 

@r. Evidence which does not come 
from a discredited source, is not dis- 
eredited itself, or has not been contra- 
dicted by other evidence, must be ‘be- 
lieved.—Inwall v. Transpacific Lumber 
Co., 108 P.2d 522. 

S.D. The mere fact that testimony 
comes from mouth of interested wit- 
ness will not sustain verdict in op- 
position to testimony, if. such testi- 
mony is clear and full, not extraor- 
dinary or incredible in the light of 


t general experience, 


ed, either directly « 
other witnesses or 


that disbelief therein could not arise 
by rational processes applied tothe pe 
ee: .—Counts vy. Kary, 297 N. 


Tenn.App. Where testimony of a 
witness is not contradicted either by} 
direct evidence or by circumstan 
jneonsistent with its truth, it mus 
taken as true.—Bank of Henderson 
v. Dozier, 142 S.W.2d 191. | 
Tex.Civ. "App. Weight of evidence 
cases presenting ultimate issues of fac 
is for jury, but jury cannot lawfu 
deny proper weight to undisputed facts | 
on which no suspicion is cast and ¢e 
not arbitrarily reject eyidence or, — 
absence of evidence, sustain 
which ure improperly 
Dallas Ry. & Terminal Co. v. G 
144 S$.W.2d 961, error dismissed, j 
ment correct. 
Tex.Civ.App. The _ trial : 
jury are bound on any material e- 
gation which is established by und 
puted evidence and documents, or 
valid admissions and_ agreement 
the parties—Day. v. Grayson Co 
State Bank, 153 S.W.2d 599. ; 
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It is not necessary, | 
tablishing a necessary fact by ci 
stantial evidence, that a party 
whom burden of proof rests shall 
sent evidence to dispel all contradic 
inferences but it is necessary that 
such party produce evidence of ¢ m 
stances which may be accepted by th 
trier of fact as establishing with os 
sonable certainty the truth of 
ference contended for.—Cudahy — Pack 
ing Co. v. National Labor Rel 
Board, 116 F.2d 367. 

Ark. A. well-connected train. of 
cumstances is as cogent of the exist 
of a fact as an array of direct evi 


rect testimony, and any issue of 
in controversy can be establishe 
circumstantial evidence when th 


sonable minds .might draw diff 
conclusions.—Arkmo Lumber — Co. 
Luckett, 143 S.W.2d, 1107. 
Ga.App. Before a plaintiff is auth 
ized to have a verdict in his favor 
circumstantial evidence, i 
must be such as reasonably to est. 
lish the theory relied on and to p 
ponderate to that theory rather 
to any other reasonable hypothes 
Foster v. Jones, 12 S.E.2d 141. 


Where a plaintiff's right to reoane 
depends on the establishment of a par- 
ticular fact, and the only proof offere 


om 
such fact might be inferred, but whic 
does not demand a finding to the 
effect, and by the positive and une 
tradicted testimony of unimpeach a 
witnesses, which is perfectly consistent 

with circumstantial evidence relied 3 
by the. plaintiff, it is affirmatively 
shown that the fact contended for be 
the plaintiff does not exist, a recovery — 
by the plaintiff is not- lawful.—Ioster 7 
v. Jones, 12 8.H.2d 141, j 


A fact cannot be established by ci 
cumstantial evidence which is perfectly 
consistent with direct, uncontradicted. 
reasonable, and unimpeached testimon 
that the fact does net exist. 7-Boster!y, ae 
Jones, 12 S8.H.2d 14 


Iowa. Where ee is sought tors 
be established by circumstantial evi- 
dence, the facts relied on must be of | 
such nature and so related to each 
other that it is the only conclusion that 
ean fairly and reasonably be drawn a7 
from them.—In re Brooks’ Hstate, 294 — 
N.W. 735. 2s 


Kan. Circumstantial evidence in a re 
civil case need not rise to that degree ~ ave 
of dignity which will exclude every 


reasonable conclusion other than that as 
reached by the jury.—Donley v. Ame- eae 


rada Petroleum Corporation, 106 P.2d 
652, 152 Kan, 

Kan. A jury and a court have the 
right to believe circumstantial eyi- 


dence and to. disbelieve direct eyi- 


 dence.— Brothers y. Adams, 107 P.2d 
75%, 162 Kan. 676. ; 

Mo. The admissibility of circumstan- 

- tial evidence does not depend upon its 

sufficiency, standing alone, to take case 

to the jury, but admissibility and suf- 
ficiency are separate and _ distinct.— 

Look v. French, 144 S.W.2d 128. 

A case of circumstantial evidence may 
often be built up from the combined 
effects of a multitude of inferences 
drawn from different circumstances, no 
one of which would in itself be suffi- 
cient, but the cumulative effect of all 
such inferences must be strong enough 
to lead a reasonable jury to a conclu- 
sion favorable to the party producing 
the evidence.—Look v. French, 144 S.W. 
2d 28S 
Mo.App. Where evidence is _wholly 
circumstantial, it must establish the 
ultimate fact sought to be proven so 
conclusively as to eliminate every other 
reasonable hypothesis.—McGill v. Wal- 
nut Realty Co., 148 S.W.2d 131. 

Neb. Circumstantial evidence is not 
sufficient to sustain verdict depending 
- solely thereon for support, unless cir- 

cumstances proved by evidence are of 
such nature and so related to each 
other that conclusion reached by jury 
is only one that can fairly and reason- 

ably be drawn therefrom.—Bixby Vv. 

Ayers, 298 N.W. 533. 

: - Unimpeached witnesses’ competent 
relevant testimony should not be held 
' contradicted by inferences from cir- 

- cumstantial evidence, unless circum- 

- stances shown and natural inferences 

therefrom cannot reasonably be recon- 

- ciled with conclusion that direct evi- 
- dence is true.—Bixby v. Ayers, 298 N. 
 W.. 533. t : 
_-N.Y.Sur. In pedigree cases, a single 

and independent undisputed fact or 
coincidence is seldom of value, but 
the accumulation of coincidences and 

- undisputed facts and records, when 

pound together, multiplies the convinc- 

‘ ing quality of the entire case.—In re 

Hayden’s Hstate, 29 N.Y.S.2d 852, 176 
Mise. 1078. 


_ _N.Y.City Ct. Circumstances estab- 
_ lished by direct evidence suffice as the 
basis of fair and reasonable inference 
consonant with everyday experience.— 
Atrick v. Bellecourt Realty Corporation, 
? (21 :N.Y.S.2d 537. 
Ol. A jury may accept circumstan- 
tial evidence on the one side and reject 
positive testimony on the same point 
on the other side.—Ironside v. Iron- 
side, 108 P.2d 157. 
-Okl. The trial court’s judgment in 
an action involying issues of fact may 
be based on circumstantial evidence of 
sufficient probative force to outweigh 
positive testimony to the contrary, but 
the Supreme Court on appeal will not 
reverse a judgment supported by the 
positive testimony of competent wit- 
nesses unless it is clearly against the 
weight of all the competent evidence. 
—wistar vy. Whitewing, 116 P.2d 565. 


__ Pa.Super. In a civil case, the evi- 
dence of circumstances on which a par- 
ty relies and the inferences logically de- 
. ducible therefrom must so preponder- 
ate in favor of: the basie proposition he 
is seeking to establish as to exclude any 
equally well-supported belief in any in- 
consistent proposition.—Gardocki v. Po- 
lish Nat. Alliance of U. S. of America, 
14 A.2d 604, 141 Pa.Super. 53. 
 *fenn.App. In a civil case depending 
on circumstantial evidence, it is sufli- 
cient for the party having the burden 
of proof to make out the more probable 
hypothesis, and the evidence need not 
arise to that degree of certainty which 
will exclude every other reasonable 
“ conclusion.—Pickard vy. Berryman, 142 
ets. Wi2d 764. 

Circumstances which usually attend 
the essential fact may be taken as es- 
tablishing that fact in a civil case.— 
Pickard v. Berryman, 142 S.W.2d 764. 
In a civil case, whether it be one of 

direct evidence, one of circumstantial 

evidence, or one involving both, ques- 
tion in either instance is where is the 
‘preponderance of the evidence on the 
determinative issue or issues, and the 
verdict or judgment must accord with 


§ 1792 | on os 


J es 


the answer to such question.—Pickard . 


vy. Berryman, 142 S.W.2d 764. 


In weighing circumstantial evidence, 


the proven circumstances instead of the 
living witnesses may sometimes be 
helpfully regarded as speaking, and the 
inferences to be drawn therefrom as 
what they say.—Pickard vy. Berryman, 
142 S.W.2d 764. : 

Wash. To prove a fact by circum- 
stances, there should be positive proof 
of facts from which inference or con- 
clusion is to be drawn, and circum- 
stances must be shown _and_ not left 
to rest in -conjecture.—Prentice Pack- 
ing & Storage Co. v. United Pac. Ins. 
Co., 106 P.2d 314. 
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Cal. An injured party whose testi- 
mony consisted of a narration of 
events as they appeared to her at or 
immediately prior to happening of ac- 
cident causing injury was not conclu- 
sively bound by her own testimony as 
against circumstantial or other evi- 
dence bearing on question of proximate 
cause which the fact-finding body 
might fafrly have believed.—Gibson v. 
Mendocino County, 105 P.2d 105, 
superseding 96 P.2d 1005. 

Cal.App. In action for death of one 
riding in defendant’s automobile which 
overturned, plaintiffs were not bound 
by all testimony of defendant, called 
as adverse witness by plaintiffs under 
statute, on question whether deceased 
Was guest or passenger for compensa- 
tion. Code Civ.Proc. § 2055; Vehicle 
Code, § 403, St.1935, p. 154—White- 
chat v. Guyette, 107 P.2d 300. 

The jury is sole judge of witnesses’ 
eredibility and may believe all testi- 
mony of defendant, called as adverse 
witness by plaintiffs under statute, or 
believe part and reject parts thereof. 
Code Civ.Proc. § 2055.—Whitechat v. 
Guyette, 107 P.2d 300. 

Fla. An employee seeking recovery 
from his employer for injuries alleged- 
ly .resulting from furnishing of un- 
suitable tools was bound by testimony 
of his own witness that method which 
employee was directed to follow was in 
common usage by mechanics.—Duncan 
v. Growers Equipment Co., 1 So.2d 458. 

Ga.App. A party’s self-contradicto- 
ry, vague, or equivocal testimony in 
his own behalf must be construed most 
strongly against him, and he is not 
entitled to finding in his favor, if ver- 
sion of his testimony most unfavorable 
to him shows that verdict should be 
against him, but such rule is not ap- 
plicable to plaintiff, unless he is sole 
witness by whose testimony allegations 
of petition are sought to be established. 
—Western & Atlantic R. R. y. Mathis, 
10 S.H.2d 457. 


Ill In statutory proceeding by ex- 
ecutor to compel delivery of bonds and 
money which respondents claimed were 
given by deceased to his wife, re- 
spondents were witnesses of the court, 
no matter by whom they were ealled, 
and executor, by reason of calling. re- 
spondents as witnesses, could not be 
bound by their testimony nor be held 
to have vouched for its truthfulness. 


Smith-Hurd Stats. c. 3, §§ 838, 84.— 
Keshner v. Keshner, 33 N.B.2d 877, 
376 Ill. 354, reversing In re Keshner’s 
Ustate, 26 N.H.2d 529, 304 Ill.App. 
Towa. Where interest of witnesses 


called by plaintiffs was against the 
plaintiffs, but plaintiffs were compelled 
to use such witnesses, such fact must 
be considered in evaluating their -tes- 
timony.—Koch v. Kiron State Bank 
of Kiron, 297 N.W. 450. 

Iowa. In creditor’s suit to set aside 
a mortgage as a fraudulent conveyance, 
plaintiff who was obliged to use de- 
fendant as a witness was not bound by 
her testimony if it was contradicted 
by other evidence or was inherently 
improbable.-—Hatheway v. Hanson, 297 
N.W. 824, 230 Iowa 386. 

Kan. Ordinarily, no wrong will be 
done party by accepting as true tes- 
timony given by him or his agents.— 
Hefling v. City of Sharon, 106 P.2d 
680, 152 Kan. 512. 

Mass. In action on life policy, only 
testimony binding upon the beneficiary 


was — 

Giannelli Met. 
29) IN. Hi2d" £240 7° Geet ae 
Mass. A plaintiff is bound | 
own testimony except as there is other 
evidence more favorable to him, G.L. 
(Ter.Ed.) ¢. 231, § 85.—Murphy v. 
Smith, 29 N.H.2d 726. a 

The principle that a plaintiff is not 
bound by his own testimony where 
there is other evidence more favorable 
to him is subject to some limitation 
where plaintiff's testimony relates to 
knowledge and feelings, where such 
matters are material.—Murphy v. Smith, 
29 N.H.2d 726. ~ ; 

The general principle that a plaintiff 
is bound by his own testimony except 
as there is other evidence more favor- 
able to him is not limited to more fa- 
vorable evidence in the form of testi- 
mony, but plaintiff is entitled to benefit 
of evidence in form of findings of the 
auditor which are more favorable than 
plaintiff's own testimony.—Murphy v. 
Smith, 29 N.H.2d 726. i 

Mass. In automobile accident case, 
where there was evidence of admissions 
of defendant that he had general con- 
trol of automobile and gave operator 
the keys and allowed him to drive au- 
tomobile, plaintiff was not bound by 
contrary evidence even though it came 
from witnesses called by plaintiff.—Le 
Blane v. Pierce Motor Co., 30 N.H.2d 
684, 307 Mass. 535. } 

Mass. In tort action, plaintiff ordi- 
narily is not “estopped” to rely on oth- 
er witnesses’ testimony more favorable 
to her than her own in establishing de- 
fendant’s liability—McFaden v. Nord- 
blom, 30 N.H.2d 852, 307 Mass, 574. 

In tort action, plaintiff may proper- 
ly ask jury to find physical facts con- 
stituting cause of action to be as testi- 
fied by other witnesses than himself, 
but has no right to ask jury to disbe- 
lieve his testimony concerning his 
knowledge, motives, purposes, emotions 
or feelings, as such testimony is bind- 
ing on party giving it—MecFaden v. 
pee es 380 N.H.2d 852): 307 Mass. 
In action for assault, plaintiff’s tes- 
timony as to her intentions in accept- 
ing defendant’s agreement to settle 
Pe claim for damages by week- 
y payments: to her was binding on her. 
—McFaden v. Nordblom, 380 N.E.2d 
852, 307 Mass. 574: \ 

Mass. Where taxicab passenger, who 
was rendered unconscious in collision 
between taxicab and truck at intersec- 
tion, testified, in action against truck 
owner, that cab did not slow down at 
intersection, but also testified that she 
did not know whether cab slowed 
down, she was entitled to benefit of 
testimony of cab operator and_ her 
companion that cab did slow down, 
as negativing passenger’s contributory 
negligence.—Brightman y. Blanchette, 
30 N.H.2d 864, 307 Mass. 584, '' 


Mass. Generally, a party is not 
bound by testimony of witnesses called 
by him.—Lydon vy. Boston Blevated 
Ry., 34 N.H.2d 642, 309 Mass. 205. 

In action for death of pedestrian 
struck by defendant’s street car, plain- 
tiff was not bound by _ medical-legal 
diagnosis referring to alcohol as one 
cause of death—Lydon y. Boston Ele- 
pee Ry., 34 N.B.2d 642, 309 Mass. 

Mich. Where plaintiff brought credi- 
tor’s bill to set aside certain transfers 
of stock and the only witnesses called 
by plaintiff were two of defendants, 
whose testimony was. not. refuted, 
plaintiff was bound by their testimony. 
—Dean v. Torrence, 299 N.W. 793, 299 
Mich. 24. 


Mo. 


In action by members of Un- 


employment Compensation Commission | 


to recover contributions allegedly due 
under Unemployment Compensation 
Act, where matter of payrolls was in 
issue, although witness offered by 
plaintiffs was defendant’s president and 
although witness stated that he thought 
reports regarding payrolls were prob- 
ably correct, the trial court was not 
required to accept figures as _ correct 
and where the court found in favor of 


defendant, Supreme Court was required 


_versary’s 


seq., Dp. 4770.—Murph 
iphan Telephone Co., 147, S.W.2d 


o.App. Generally, party calling his 
adversary as a witness makes him his 
own witness and is bound by the ad- 
testimony, except to the 
extent that the contrary may be shown 
by other witnesses, or unless the ad- 
versary’s testimony is inconsistent, 
evasive, or discloses impeaching facts. 
—Toomay v. Graham, 151 S.W.2d 119. 

Where a party calls his adversary as 
a witness and the adversary’s testi- 
mony is not consistent, the trier of the 
facts is not required to believe that 
part of his testimony which is most 
unfavorable to the party calling him.— 
Toomay yv. Graham, 151 S.W.2d 119. 

In judgment creditor’s suit to set 
aside alleged fraudulent assignment, 
judgment credétor, who called assignee 
as a witness, was not bound by as- 
signee’s testimony, which was contra- 
dictory within itself and was contra- 
dicted by debtor’s testimony.—Toomay 
v. Graham, 151 S.W.2d 119. 

N.H. Where there is nothing in the 
record to indicate that a plaintiff was 
confused as to what he or she actual- 
ly did, it would be inconsistent with 
honesty and good faith for him to re- 
cover on a finding of conduct wholly 
different from that which he claimed in 
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his testimony.—Bartis v. Warrington, 
20 A.2d 642. 

N.Y.City Ct. In action to recover 
realty broker’s commissions, evidence 


of witness called by plaintiff to testify 
with respect to alleged commitment or 
offer which plaintiff claimed to have 
procured on behalf of defendants from 
such witness as agent for another, that 
the made no commitment or offer to 
plaintiff and had no authority to do 
so, was controlling upon plaintiff un- 
less there was other evidence from 
which jury could find the fact to be 
otherwise than as testified to by_the 
witness.—Jacob & Emil Leitner, Inc., 
-v. Scalzo, 22 N.Y.S.2d 910. 

N.Y.City Ct. In broker’s action for 
-commissions for having been the pro- 
curing cause of the making of a sale 
of Poe Salon defendant’s realty, there 
-could be no recovery against corpora- 
tion on theory that it ratified unau- 
thorized acts of alleged agent of cor- 
poration, by whom broker claimed to 
have been employed, in view of uncon- 
tradicted testimony of an officer of the 
corporation, called by broker during 
his direct case, that efforts of broker 
to procure purchaser for realty were 
unknown to officers of corporation at 
‘time sale was negotiated through oth- 
er broker.—Rosenblum v. Pas Hold- 
ing Corporation, 28 N.Y.S.2d 589. 


In action to recover broker’s com- 
mission, evidence of witness, called by 
broker to testify with respect to al- 
leged ratification by corporation of 
unauthorized acts of alleged agent of 
corporation in employing broker, that 
officers of ‘corporation had no knowl- 
edge of broker’s efforts to negotiate 
a sale of corporation’s realty, was con- 
trolling in the absence of any other 
evidence on the question.—Rosenblum 
vy. Pas Holding Corporation, 28 N.Y.S. 
2d 589. 

Ohio App. Generally, the credibility 
of a witness who is a party to the ac- 
tion and is therefore interested in the 
result, is for the jury, but that rule 
is not a rule of universal application, 
but is subject to an exception that 
where a party calls a witness he pre- 
sents him to the jury as worthy of be- 
lief and as one whose testimony is to 
be relied on so far as it is not contra- 
dicted._Baily v. Weaver, 35 N.H.2d 
1006, 67 Ohio App. 259. 


Or. Plaintiffs were bound by testi- 
mony offered: by them upon trial of 
ejectment action.—Fowler y. Gehrke, 
111 P.2d 831. 

Pa. Where plaintiff presented all 
facts through cross-examination of 
one of defendants, and there was no 


contradiction of such defendant’s tes- 


timony, plaintiff was bound by testi- 


mony of such defendant.—¥First Nat. 


. pt 
mans) 
Vv. 


Bank of BI 
Av2d°877,'340 Pa. 88%.) ey 
Pa.Super. In judgment  creditor’s 


attachment sur judgment proceedings, 


uncontradicted testimony elicited from 


garnishee when called as on cross-ex- 
amination was binding upon creditor. 
—Hollander vy. Kressman, 17 A.2d 669. 
143 Pa.Super. 32. ain, 

Pa.Com.Pl. The testimony given by 
an officer of a corporate defendant, 
called by plaintiff as on cross-examina- 
tion, is binding upon plaintiff if it re- 
mains uncontradicted.—Epstein v. Erie 
Indemnity Co., 39 D. & C. 117. 

Tenn.App. party is not neces- 
sarily concluded by the testimony of 
his adversary whom he calls as a wit- 
ness, but all the testimony of such 
witness, whether favorable or unfavor- 
able, must receive equal consideration 
and ‘be accorded such weight as it is 
entitled to when its reasonableness and 
other tests of credibility are taken into 
consideration.—Bank of Hendersonville 
v. Dozier, 142 S.W.2d 191. 

A party upon whom it is incumbent 
to prove an alleged fact cannot call 
his adversary as a witness as to that 
fact, elicit testimony from him to the 
effect that such fact has no existence, 
and then call upon jury to discredit 
the evidence of such adversary merely 
because he is interested as a party, and 
to base upon the assumed falsity of his 
evidence, an affirmative finding of the 
existence of such fact, without other 
evidence of its existence, or from which 
it may be inferred.—Bank of Hender- 
sonville vy. Dozier, 142 S.W.2d 191. 


Tex,Civ.App. One introducing docu- 
mentary proof bearing on an issue 
vouches for its accuracy so far as that 
issue is concerned, and is bound by its 
recitals for all purposes.—Stancil v. 
Mills & Exports Co., 146 S.W.2d 787. 

Plaintiff in garnishment having in- 
troduced in evidence without any lim- 
itation garnishee’s answer containing, 
among other statements, statement that 
garnishee had received an invoice from 
defendant in garnishment together 
with a letter from defendant assigning 
payment of the amount of the invoice, 
was concluded by those statements.— 
Stancil v. Mills & Exports Co., 146 S. 
W.2d 787. 


Tex.Civ.App. Ordinarily, party in- 
troducing documentary evidence is not 
allowed to impeach or contradict it or 
to accept part thereof in his favor and 
repudiate part opposed to his claim or 
defense, but vouches for its accuracy 
so far as issue on which it bears is 
concerned and is generally bound by 
its recitals for all purposes.—Master- 
son v. Bouldin, 151 S.W.2d 301, error 
refused. 

A party introducing documentary evi- 
dence may disprove facts stated there- 
in.—Masterson vy. Bouldin, 151 S.W.2d 
301, error refused. 


A party introducing documentary evi- 
dence for specified purpose is not “es- 
topped” to impeach or contradict it in 
matters impeachment or contradiction 
of which is not inconsistent with de- 
clared purpose of its introduction.— 
Masterson v. Bouldin, 151 S.W.2d 301. 
Error refused. 


The general rule that party intro- 
ducing documentary evidence cannot 
impeach or contradict it does not ap- 
ply with such effect as to conclude an 
issue regardless of contrary evidence, 
where documentary evidence is not 
offered on that particular issue, but 
applies when such evidence is intro- 
duced for purpose of proving or re- 
butting proof of particular issue or 
issues.—Masterson v. Bouldin, 151 S. 
W.2d 301, error refused. 

§ 1795 

©.C.A.Mo. A_yerdict cannot be per- 
mitted to stand which rests wholly up- 
on conjecture or surmise, but must be 
sustained by substantial evidence.— 
Southern Ry. Co. v. Stewart, 119 F.2d 
85, modifying 115 F.2d 317. 

C.C.A.Tex. Verdicts cannot rest up- 
on guess or conjecture.—Doggett v. 
Peek, 116 F.2d 273. 

D.C.Cal. A judgment may not rest 
upon mere speculation and conjecture. 


i] jy tha. 
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dicts on conjecture and speculation.— 
Industrial Machinery Co. v. Timbrook, — 
151 S.W.2d 665. Abels 
Cal. Where there is no evidence 
not even slight evidence of an essential 
fact to be proved by a plaintiff, a con- 
clusion of a trial court or jury base ‘ 
thereon becomes a mere “conjectur 
and does not rise to the dignity of 
“inference”, which is a deduction tha 
the reason of the jury makes from 
facts proved. Code Civ.Proc. § 1958. 
Juchert v. California Water Service Co. 
aR P.2d 886, prior opinion 97 P 


Cal. A verdict resting on conjectur 4 
cannot stand, and, where proved facts 
equally support two inconsistent in- 
ferences, judgment must go ag. 3 
the party having the burden of proof. 
—Showalter y. Western Pac. R. Co., 106 
P.2d 895, prior opinion 96 P.2d 964. 
A trial court cannot arbi- 
trarily disregard the uncontradicte 
evidence in'a case and base its findin, 
and judgment on mere _ suspicion 
which are not supported by the record 
—Comfort v. Comfort, 105 P.2d 166. — 
Cal.App. judgment cannot be 
based upon guesses or conjectures.— 
parca lames v. Owl Drug Co., 108 P.2d 


Cal.App. Trial court may base its 
findings upon an inference or presump- — 
tion, and such findings will not be dis- _ 
turbed on appeal unless such infer-\ 
ence or presumption is wholly irreco 
cilable with the evidence as a whol 
General Petroleum Corporation of Cal 
fornia v. City of Los Angeles, 109 P 
2d 754. a 

Cal.App. A disputable presump 
whether contradicted by other evid 
or not, will support a finding.—In 
Braue’s Dstate, 114 P.2d 386. 

Cal.App. Presumption is not 
pelled by evidence produced by oppo- | 
site party but remains as evidence in 
the case sufficient to support a judg- 
ment, except in rare cases in ae he 
the rebutting evidence is absolutel 
USN hearer A vo Kent, ieeee 


App.D.C. “Substantial evidence” 


Ine.‘ v.90 Cardillo; (217) 2.201385) eee 

App.D.C. ‘Substantial evidence” 
such relevant evidence as a reaso 
able mind might accept as adequa 
to support a  conclusion.—Minneso 
Min. & Mfg. Co. v. Coe, 118 F.2d 593, 
affirming 28 F.Supp. 430 and 28 F. — 
Supp.. 433. re. 

Fla. Verdicts cannot be based on a 
mere probability or guess, but must 
rest on evidence which can be pointed 
out in the record as constituting a rea- 
sonable foundation.—Babcock y. Flow- 
ers, 198 So. 326. : 

Ill.App. Mere surmise, guess or con- 
jecture is never regarded as proof of a 
fact and a jury will not be allowed to | 
base a verdict thereon.—Kanne v. Met- — 
ropolitan Life Ins. Co., 34 N.H.2d 732, — 
310 Ill.App. 524. “2 ae 

Ill.App. Generally, a fact cannot be 
regarded as proven if the evidence 
merely gives rise to conjecture or sus- — 
picion of its existence——Halowatsky 
v. Central Greyhound Lines, 35 N.H.2d — 
541, 311 Tll.App. 127. 

Me. A verdict of a jury on matters 
of fact cannot be the basis of a judg- 
ment where there is no evidence of 
probative value to support it.—Ogun- 
ey Beach Dist. vy. Perkins, 21 A.2d 
660. 

Miss. Where fraud involving moral 
turpitude or the commission of a crime 
is charged in a civil case, the act con- 
stituting the fraud must be proved by 
clear and convincing testimony,— 


hy 
a 


Truckers Hxchange Bank vy. 
199 So. 301. ii ; 
Mo. “Substantial evidence’ is evi- 
dence from which triers of fact rea- 
sonably could find issue in harmony 
ET em a vy. Alt, 152 S.W.2d 


Mo.App. A verdict cannot rest upon 
mere conjecture but must be based 
upon substantial evidence, and a mere 
‘scintilla of evidence will not suffice — 
perenne vy. Pollnow, 147. S.W.2d 


N.Y.Sup. A finding of a body, of- 
- ficer, board, bureau or tribunal is sup- 
ported by evidence only where evi- 
ence is so substantial that from it an 
ference of existence of facts found 
may be drawn reasonably, and mere 
‘scintilla of evidence sufficient to justify 
a suspicion is not sufficient to support 
such finding. Civil Practice Act, 
1283 et sea.—Tn re Gilligan, 22 N.Y. 
757, 175 Mise. 160. 
Where the testimony can 
“positive testimony” 
nd there is no contradiction thereof, 
it cannot be said that an opposite ver- 
dict is supported by any evidence.— 
att v. Magidow, 28 N.Y.S.2d 1011. 
kl. The verdict of a jury cannot be 
dicated upon supposition, specula- 
tion or surmise.—Pace v. Ott, 115 P. 
(2d 253 


Conroy, 


ir. A guess or inference not found- 
d on fact will not warrant recovery 


-injuries.—Inwall v. Transpacific 
ber Co., 108 P.2d 522. ek 
a. Mere conjecture or _ suspicion 


ll not take the place of evidence.— 
‘ rk v. Kirk, 16 A.2d 47. 
eri, 3t't a.Super. A verdict must be sup- 

DN yrted by facts or by conclusions rea- 
- gonably deducible from them and can- 
not be based upon guess or conjecture. 
Hollander y. Kressman, 17 A.2d 669. 

Pa.Super. 32. 

‘a.Super. The trial judge sitting as 
“was required to base his conclu- 
upon facts and not conjecture.— 
Riebel v. Land Title Bank & Trust Co., 
“17: A.2@ 742, 143 Pa.Super. 136. 
-C. A verdict must be founded on 

mee and cannot rest on surmise, 
‘onjecture, or speculation.—McMillan 
outhern Ry.-Carolina Division, 13 
-2d 915, 196 S.C, 373, 
enn.App. In a civil case, whether 
be one of direct evidence, one of 
ecumstantial evidence, or one involv- 
ng both, question in either instance is 
here is the preponderance of the evi- 
ence on the determinative issue or 
issues, and the verdict or judgment 
must accord with the answer to such 
uestion.—Pickard v. Berryman, 142 S. 
2a 764. 
Tex.Civ.App. Weight of evidence in 
ases presenting ultimate issues of fact 
s for jury, but jury cannot lawfully 
eny proper weight to undisputed facts 
on which no suspicion is cast and can- 
not arbitrarily: reject evidence or, in 
absence of evidence, sustain issues 
which are improperly_submitted.—Dal- 
las Ry. & Terminal Co. v. Glenn, 144 
$§$.W.2d 961, error dismissed, judgment 


Tex.Civ.App. Hvidence which shows 
. that a particular result may possibly 
have occurred by reason of several dif- 
ferent causes, and that it is not more 
reasonably probable that one of the 
causes was operative rather than the 
others, cannot sustain a finding of 
ft causal relationship between the result 
and a particular cause.—Houston Fire 
 & Casualty Ins. Co. v. Biber, 146 S.W. 
—-«- 2d «442, error dismissed, judgment cor- 
su) rect, 

- Where probative force of evidence is 
o weak that it raises only a surmise 
suspicion of existence of fact sought 
to be established, the evidence ig no 
“evidence” at all in legal contempla- 
tion, and will not support a finding 
which comprehends the existence of the 
disputed fact.—Houston Fire & Casualty 
Ins. Co. v. Biber, 146 S.W.2d 442, error 
_ dismissed, judgment correct. 

_ ©ex.Civ.App. Testimony may be ad- 
missible on an issue and yet be in- 
sufficient to establish the issue.—Jen- 
nison y. Darnielle, 146 S.W.2d 788. 
Tex,Civ.App. Though a jury may 


Boyd vy. Chicago, R. I. & P. Ry. Co., 
149 S.W.2d 1053. 

vt. A scintilla of evidence is not 
sufficient to support a verdict.—C. H. 
Johnson & Co. v. Marsh, 15 A.2d 577. 

Wash. Whenever an issue involves 
a eertain state of facts, a proper un- 
derstanding of which requires knowl- 
edge or experience beyond that gained 
in the ordinary affairs of life, resort 
must be had to expert testimony in 
order to arrive at an intelligent con- 
ele Pe! Saeco y. Lieser, 105 P.2d 


Wash. A finding or verdict cannot 
be made to rest upon mere speculation 
or conjecture.—Nelson vy. West Coast 
Dairy Co., 105 P.2d 76, 130 A.L.R. 606. 

Wash. As a theory of causation, a 
“conjecture” is an explanation consist- 
ent with known facts or conditions but 
not deducible from them as a reason- 
able inference, but if there is- evidence 
which points to any one theory of 
causation, indicating a logical sequence 
of cause and effect, there is a juridi- 
eal -basis for such a _ determination, 
notwithstanding . existence of other 
plausible theories with or without sup- 
port in the evidence.—Prentice Packing 
& Storage Co. v. United Pac. Ins. Co., 
106 P.2d 314. : 

Verdicts must rest upon testimony, 
not upon conjecture and speculation.— 
Prentice Packing &. Storage Co. v. 
United Pac. Ins. Co., 106 P.2d 314. 

Wash. A verdict does not rest upon 
surmise. or conjecture when there is 
evidence that there isa greater proba- 
bility that a thing happened in such 
a way as to fix liability upon person 
charged with such liability than there 
is that it happened in a way for which 
the person so charged would not be 
liable-—Letres v. Washington Co-op. 
Chick Ass’n, 111 P.2d 594. 

Wis. An affirmative finding cannot 
be sustained on mere conjecture or 
surmise.—Ledvina v. Ebert, 296 N.W. 
110, 287 Wis. 358. 

§ 1796 
_ Tex.Civ.App. in motorist’s action for 
injuries sustained in collision with rear 
end of bus at bus stop on intersection, 
motorist’s ‘negative testimony” that 
he did not see red signal lights on the 
bus when he was driving 20 or 30 feet 
behind the bus, though he knew that 
when red lights were lighted it was a 
signal that bus driver was going to 
stop, did not refute “positive evidence’ 
that red lights on rear of bus were in 
good order and were functioning at 
time collision occurred. Vernon’s Ann, 
P.C. art. 801(K).—Le Master v. Fort 
Worth, Transit Co., 142 S.W.2d 908, er- 
ror granted. 
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§ 

C.C.A.8. When there is no direct 
proof to support issue of intent, intent 
may be inferred from the relevant facts 
in evidence.—Majestic Securities Cor- 
poration v. Commissioner of Internal 
Revenue, 120 F.2d 12. 

Cal. Where there is no evidence or 
not even slight evidence of an essential 
fact to be proved by a plaintiff, a con- 
clusion of a trial court or jury based 
thereon becomes a mere “‘conjecture’’, 
and does not rise to the dignity of an 
“inference”, which is a deduction that 
the reason of the jury makes from the 
facts proved. Code Ciy.Proe. § 1958. 
—Juchert vy. California Water Service 
Co., 106 P.2d 886, prior opinion 97 P. 
2d 259. 

The jury is authorized to make any 
logical and reasonable deduction from 
evidence.—Juchert y. California Water 
Service Co., 106 P.2d 886, prior opin- 
ion 97 P.2d 259. 

Cal.App. Inferences deducible from 
evidence are not dispelled as a matter 
of law by contrary positive testimony 
where the evidence in opposition to the 
inferences is weakened by improbabili- 
ties.—Finley vy. Steiner, 104 P.2d 819. 

Cal.App. Inferences drawn by trial 
court in support of findings must be 
based on evidence and must be reason- 
able and cannot be based upon mere 


r 0: C 


Cal ‘he trial 
ized to make findings 


sonable inferences | BUDD? ted by 
guldcher sO Reae y. Styliano, 1 
2d Lin Sy FETS Ce 2 fh “=F at 
Cal.App. Where a denial of an in- 
ferred fact is open to doubt, the in- 
ference drawn from facts legally proved 
is not dispelled as a matter of law Db. 

the denial and may overcome the de- 
nial.—Orwitz v. Board of Dental Hx- 
aminers of California, 107 P.2d 407. 

Cal.App. The trial court may rest 
its decision upon reasonable | infer- 
ences as well as upon direct evidence. 
—Baumann v. Harrison, 115 P.2d 530. 

Ind.App. Although inferences  can- 
not be based upon conjecture, surmise 
or mere possibility, they are not re- 
quired to be based upon direct evi- 
dence, but may spring from circum- 
stances surrounding an event.—Odd 
Fellows Cemetery of New Haven v. 
Daniels, 33° N.H.2d 357. é 

Mass. The inferences to be drawn 
in given matter depend on facts, cir- 
cumstances, and teachings of exper- 
jence with regard to them.—Allan_ v. 
Hssanee, Inc., 33 N.H.2d 271. 

Mo.App. Strictly speaking,  ‘“pre- 
sumptions”, as relating to burden of 
evidence or proof, are rules of law and 
go out when evidence comes in, but 
‘presumption of fact’, when used in 
sense of inference from evidence, is in- 
ference naturally drawn by process of 
reasoning as logical and probable con- 
clusion from proven fact or facts.— 
Finks v. Viking Refrigerators, 147 S. 
W.2d 124, : 

Mo.App. An “inference” is a‘ conclu- 
sion drawn by reason from premises 
established by proof, or it is a deduc- 
tion or conclusion from facts or propo- 
sitions known to be true.——Pape v. 
etna Curr & Surety Co., 150 S.W. 

Mont. The reasons for rejecting a 
conclusion become stronger where it is 
apparent that conclusion cannot rea- 
sonably be reached on the facts which 
are claimed to support it, where such 
facts are themselves the result of in- 
ference, or where the conclusion is not 
a necessary one.—Irion y. Hyde, 105 P. 

N.Y. The jury should consider not 
merely the facts directly sworn to by 
witnesses, but also the facts that were 
fairly and reasonably to be inferred 
therefrom.—Donohue v. Brie County 
Sav. Bank, 32 N.E.2d 777, 285 N.Y. 24, 
reversing 15 N.Y.S.2d 689, 258 App. 
Div. 1. 

Ohio App. In action for death, 
plaintiff was entitled to all reasonable 
inferences from the facts proved, but 
she was not entitled to place infer- 
ence on inference.—Frommel v. Coney 


Island, 36 N.H.2d 9. 

Pa.Com.Pl. In a trial before the 
court, without a jury, and the evi- 
dence is conflicting, the trial judge 
must rest his finding on the facts 
which he considers as Reser Lie the 
most probable situation, largely based 
upon the inference arising from agreed 
facts as to the getting and handling of 
the original transaction.—Kamensky v. 
Honoroff, 89 P.L.J. 377. 


Tenn.App. An inference arising from 
proven circumstances is higher char- 
acter of evidence than legal presump- 
tion and is not destroyed by contra- 
dictory testimony.—H. G. Hill Co. v. 
Squires, 153 S.W.2d 425. 


Wash. A jury had the right to de- 
termine the relative weight and em- 
phasis to be given the direct examina- 
tion and cross-examination of one of 
the plaintiffs, and, viewing her testi- 
mony in the light most favorable to 
plaintiffs, and within the bounds of 
reasonable inference, to render its ver- 
dict accordingly.—Scholz vy. Leuer, 109 
P.2d 294. 4 
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§ 
C.C,A.N.M. In action on fire policy 


covering stock of merchandise, furni- 


ture and fixtures, in regard to amount 
of freight which insured had paid on 
certain fixtures, it was not necessary 


J 


that agent of railroad or some expert — 


~ sion.—In 


——— 


In pedigree cases involving 
of a person’s identity, there 
should be proven coincidences and cir- 
cumstance based upon undisputed 
facts all. pointing to, only one conclu- 
Hayden’s Estate, 29 N. 
oss 2d 852, “176 Mise. 1078. 
§ 1806 
'Ga.App. In attachment proceeding, 
evidence warranted verdict establishing 
that defendant was indebted to the 
plaintiff—Harris v. Valencia, 15 8.H, 
2d 900. 
Pa.Com.Pl, Books of original entry 
showing accounts of the lodge’s treas- 
urer are the best evidence of the 
moneys in the treasurer’s hands, and 
prevail over testimony of loose state- 
ments as to the amount in controversy 
made by the treasurer, and subsequent- 
ly denied by her. Woodling v. Hol- 
shue, 14 Northumb.L.J. 301. 


§ 1808 
Mass. The Supreme Judicial Court 
is not inclined towards a narrow and 
illiberal application of the doctrine of 
judicial notice.—Finlay v. Eastern 
pacing Ass’n, 30 N.E. 3d. 859, 308 Mass. 


Mo. The Supreme Court has the 
power to notice facts outside the record 
for the purpose of considering the moot 
character of the questions before it.— 
State ex rel. Donnell v. Searcy, 152 S. 


W.2d 8, 
§ 1809 

Wash. In mandamus action to com- 
pel secretary of state to certify nomina- 
tions of Communist Party candidates 
for certain. offices, relators’ denial 
through their counsel that such party’s 
purpose is to overthrow United States 
government by force and violence, and 
statute providing method for determin- 
ing such question through judicial 
process, preclude Supreme Court from 
taking judicial notice that Communist 
Party advocates such procedure. Rem. 
Rev.Stat. §§ 2563, 5138—1, 5167 to 
5170—7, 5170—1 to 5170—3.—State ex 
rel. Huff v. Reeves, 106 P.2d 729, 130 
A.L.R. 1465. 


In mandamus proceeding to compel 
secretary of state to certify names of 
relators and others as Communist 
Party nominees for certain offices, Su- 
preme Court cannot take judicial no- 
tice of facts which would mark relators 
as felons, such as Communist Party’s 
advocacy of overthrow of United States 
government by force and violence, but 
to justify decision holding them guilty 
of criminal anarchy, such crime: should 
be charged under statute and issue pre- 
sented on competent evidence to jury 
for determination. Rem.Rev.Stat. §§ 
2563, 5138—1, 5167 to 5170—7, 5170—1 
to 5170—3.—State ex rel. Huff v. 
Reeves, 106 P.2d 729, 130 A.L.R. 1465. 

§ 1810 

Tex.Civ.App. It is proper for a court 
to take judicial notice of matters of 
public and generat knowledge.—Miller 


v. El Paso County, 146 S.W.2d 1027. 
Hrror granted. 
§ 1812 
N.Y.Sup. In action to enjoin the use 


of realty for a gasoline service station, 
court, which had personal knowledge 
of facts such as the character of the 
location of the realty, would take judi- 


cial notice thereof.—City of Little 
Falls y. Fisk, 24 N.Y.S.2d 460. 

§ 1812% 
C.C.A.7. Judicial notice will be 


taken of the general teachings of the 
Christian Science  religion.—Northern 
Trust Co. v. Commissioner of Internal 
Revenue, 116 F.2d 3 

€.C.A.Pa, It is common knowledge 
that toilet soaps in the strict sense 
may be and are used for laundry pur- 
poses.—Mione Mfg. Co. v. U. S., 114 FB. 
2d 647. 

D.C.Cal. The court could take judi- 
cial notice of well-recognized practice 
on part of irrigation districts of issu- 
ing bonds from time to time as they 


PP. : 
ee ee 
ly recognized as a leading’ oil center.— 
In re DeSoto Crude Oil Purchasing 
Corporation, 35 F.Supp. 1. — 

D.C.Me. It is common knowledge 
that neutral ships carrying contraband 
to England during present war are un- 
der a real and substantial danger of 
being sunk ue German submarines.— 
nae George J. Goulandris, 36 F.Supp. 

D.C.Md. The court will take judicial 
notice of existing world conditions 
about which there can be no dispute.— 
The Austvard, 34 F.Supp. 4381. 

D.C.N.J. In libel for the possession 
of ship and cargo formerly owned by 
associations existing under the laws 
of Lithuanian Republic, which were 
dissolved by decree promulgated by 
Soviet. Socialist Republic of Lithuania, 
the court, in determining whether pow- 
ers of attorney under which attorneys 
in fact acted in instituting libel were 
executed voluntarily or under coercion, 
took judicial notice of existing inter- 
national conditions under which the 
best evidence as to circumstances un- 
der which such powers of attorney 
were executed was not available—The 
Denny, 40 F.Supp. 92. 

D.C.N.Y. In widow’s action for 
wrongful death of bridge tender, where 
widow testified that deceased had 
turned over to her $125 per month for 
her support out of his earnings of $130 
per month, district court would take 
judicial notice that amount that de- 
ceased had turned over to his wife per 
month for her support was less than 
$125, although there was nothing in 
record to supplement or refute widow’s 
testimony, in view of fact that deceas- 
ed’s uniforms alone cost $40 per year. 
—Quinn v. Southgate Nelson Corpora- 
tion, 36 F.Supp. 873. 

Cust. & Pat.App. It is a matter of 
common knowledge that where two 
persons are engaged in developing a 
patent idea and the invention seems to 
be one of promising importance, differ- 
ences may arise as to the origin of the 
invention and ofttimes these differences 
are composed in such a_ satisfactory 
way that they do not reach the status 
of an issue in a reviewing court.—Fers- 
ing v. Fast, 121 F.2d 531. 

Ala. The Supreme Court would take 
judicial knowledge that prior to pas- 
sage of act relating. to suppression of 
gambling devices, devices known as 
“slot machines” and ‘‘pinball machines”’ 
and other mechanical devices and in- 
ventions were distributed throughout 
the state stimulating the gambling 
spirit of the citizens and corrupting 
the morals of the people. Code 1940, 
Tit. 14, §§ 283-292.—State ex rel. Green 
v. One 5¢ pala Inning Base Ball Ma- 
chine, 3 So.2 

It ‘is cron knowledge that pursu- 
ant to passage of act relating to sup- 
pression of gambling devices, the slot 
machines faded away from public 
places and immediately in place there- 
of appeared mechanical races, marble 
pin machines and other coin-operated 
mechanical devices, adapted and fit for 
fast, easy gambling. Code 1940, Tit. 
14, ss 283-292.—State ex rel. Green v. 
One 5¢ Fifth Inning Base Ball Machine, 
3 So.2d 27. 

It is common knowledge that me- 
chanical horse racing, marble pin ma- 
chines and other coin-operated mechan- 
ical devices are generally used as 

gambling devices and that the gambling 
cement is the principal lure which 
causes them to be played by public. 
Code 1940, Tit. 14, §§ 283-292.—State 
ex rel. Green v. One 5¢ Fifth Inning 
Base Ball Machine, 3 So.2d 27. 

Ala. The courts take judicial notice 
of nation-wide economic depression.— 
Virst Nat. Bank of Opp v. Wise, 3 So. 
2d 68. : 

Ala.App. It is a fact, known of all 
men, that the unregulated small loan 
business has produced a chain of evil 
consequences.—Willis v. Buchman, 199 


Ss m. 
since “attorney. general’s. 


0 
j _ given in 1935 that publication « 
% is gee ae ! we 


of tax delinquent properties 
thorized, newspapers genera 
published detailed delinquent lists 
the general assemblies of 1937 en 
1939 did not deal with that Le 
—Thomas v. Branch, 150 §$.W.2d 73: 
Cal. It is matter of common knowl 
edge that labor unions do not limit 
of picketing to occasions when u 
employees are on strike because ae 
bor disputes between them and t 
employers.—C. Smith Pron 
Market Co. v. Lyons, ret 
pray opinion 89 P.2d 425 


59. 

pee App. The court will take ; 
cial notice of common knowledge 
when two vehicles approach an 
section at approximately same speed, 
each following its direct lane of tra fa 
and the one coming from the r 
strikes the one coming from its 
on the side or rear of the latter, i 
physically impossible that zy 
coming from right entered intersection 
before the other, or at Ab proximately 
the same time.—Labarthe v. McRae; 10 
P.2d 75; .39,Cal.App.2d 565. - 

Cal.App. It is common le 
that there may be many contributin 
causes affecting the going out P i 
ordinary house light on an unus wally y 
windy day.—Irelan-Yuba Gold Qua tz 
Mining Co. v. Pacific Gas & 
Co., 105 P.2d 616. 

Cal. App. The trial court. 
took judicial notice of fact that 
“spreader-board” or “eross-brace’” 
contrivance, the purpose of whi 
give lateral support in trenche 
ditches to preclude caye-ins, Code 
Proc. § 1875, subd. 1,—Irvine. 
Shea Co., 107 P.2d 80. ‘ 
Cal.App. It is a matter. of com: 


Oo 


ties are surrounded by some element x 
risk of injury.—Wilmot v. Golden 
Tiive:, Co...) L074 b 20. 263) 


There could not be judi 
knowledge from mere fact that auto 
bile accident involved in action by au- 
tomobile guest occurred on nat 
holiday, that at time and place wv 
collision occurred there was such 
usual traffic as to suppl 
grossness of driver’s neg igence. 
1937, ¢. 18033, § 1.—Koger v. ‘Holla an 
198 So. 685. ay 

Iu. It is common knowledge th. 
ownership of property in any mun 
pality is seldom confined to inhabitants 
and that in practically all municipal 


residents, —Littell v. City of Peoria, 
N.E.2d 533, 374 Il. 344, 
It is common knowledge that it cos Le 


more to live in a city than in a hamlet, oy 


N.B.2d 533, 374 Tu. $44, 


Iowa. It is a matter of commo: 
knowledge of which Supreme Court 
will take judicial notice in determi 
ing whether award for a death was 
excessive, that United States gover 
ment bonds yield only around 2 p 
cent. interest and that Iowa primary 
road bonds even less than that.—Stein 
v. Sharpe, 295 N.W. 155. + 

La.App. It is generally known that 
not uncommonly, in removing caps 
from bottles of carbonated beverage 
particles of glass chip off.—Gunter v. — 
Alexandria Coca Cola Bottling Co., 197 
So. 159. j 

Md. It is a matter of common 
knowledge that sale of widely known 
Hotel Rennert, located in city of Bal- 
timore, and all ofthe circumstances 
concerning the receivership, taxes due, 
and its ultimate purchase by city, had 
for some time a great deal of publicity 
through news columns of daily papers. 
—Smart v. Graham, 20 A.2d 574. 


—  -§ 181214 
Mass. It is a matter of common ob- 
servation that in entering and leaving 
stores, halls, office buildings, and other 
buildings, adjoining surfaces are fre- 
quently at different levels, and the 
difference in level has to be overcome 
by one or more steps, of greater or less 
height, or by some other device, and 
hence such a construction is not of it- 
self defective or negligent.—Sterns v. 

Highland Hotel Co., 29 N.H.2d 721. _ 
Mass. It is well known that gasoline 
is dispensed, as a rule, to retail trade 
from underground tanks limited as to 
eapacity which must be refilled from 
time to time from supply wagons.— 
Sperry & Hutchinson Co. vy. McBride, 
30 N.F.2d 269. 

Mass. It is common knowledge that 
frequently a settlement is made after 
protracted negotiations though the sit- 
uation with respect to the case has re- 
mained unchanged, except for the ap- 
proach of the time when the decision 
~ must be made whether the case will be 
settled or litigated.—City of Boston v. 
- Santosuosso, 30 N.B.2d 278. 

- Mich. It is common knowledge that 
“ there are great numbers of women em- 

ployed in manufacturing and that many 
employers pay their women employees 
less than they pay their men employees 
for identical work.—General Motors 

Corporation v. Read, 293 N.W. 751, 294 

 «~Mich. 558, 180 A.L.R. 429. 
Mo. It is common knowledge that 
golf courses require a large area and 
are subjected to restrictive use.— 
- Aquamsi Land Co. v. City of Cape 
Girardeau, 142 S.W.2d_ 332. 

Mo. It is common knowledge that 
grass plots and parkways are now com- 
- ponent and necessary parts of streets 
and highways.—Bridges Asphalt Co. v. 
_Jacobsmeyer, 142 S8.W.2d 641. s 
Mo. It is well known that private 
persons rarely file criminal complaints, 
although statute authorizes them to do 
so. Mo.St.Ann. §§ 3415, 3505, pp. 3087, 
- 3130.—State on Inf. of McKittrick v. 
Graves, 144 S.W.2d 91. 

Mo. It is common knowledge that 
many men of affairs alter their wills 
with considerable frequency to meet 
changed conditions-—Look v. French, 
144 S.W.2d 128. 
Mo. In will contest, Supreme Court, 
in determining jurisdiction, judicially 
knows that amount of estate is proper 
subject matter for diminution in course 
of administration.—Higgins v. Smith, 
144 S.W.2d 149. 

Mo. It is common knowledge that 
change in elevation of 2 feet and 3 or 
4 inches between crown of bridge and 
bottom of dip less than 200 feet away 
would be noticeable to the driver or 
occupant of an automobile traveling at 
20 miles per hour.—Fitzpatrick vy. Kan- 
ay City Southern Ry. Co., 146 S.W.2d 


- Mo.App. The Court of Appeals 
would take judicial notice that motor- 
ist, who was traveling upgrade at speed 
of 10 to 15 miles an hour, could have 
stopped automobile within 15 feet.— 
Rosanbalm vy. Thompson, 148 S.W.2d 


Nev. It is common knowledge among 
stockmen of the far western states that 
the base rates on grazing fees in the 
national forests are not the same in 
every national forest either for cattle 
Peete 5, DT OOKs v. Dewar, 106 P.2d 
3. 


N.J. It is common knowledge that 
business conditions in some lines of 
business are much better today than 
even in the “boom” period prior to 
ie debacle of 1929, and’ that money is and 

- for some time past has been loaned 
to business and manufacturing con- 
cerns by various financial agencies and 
 institutions—Kanzler v. Smith, 20 A.2d 
' -*. 690, 129 N.J.Eq. 411. 
 N.M. It is common knowledge that 
the title to oil properties will be con- 
_ tested by someone connected with the 
title, if there is a remote chance of suc- 
cess.—Mosley v. Magnolia Petroleum 
Co., 114 P.2d 740, 45 N.M. 230. 

N.Y.Sup. The Supreme Court, Nas- 
sau County, would take judicial notice 
of the character and physical appear- 
ance of the Village of North Hills as 
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a rural high class residential commun- 


ity.—Elbert v. Village of North Hills, 
28 N.Y.S.2d 317, reversed 28 N.Y.S.2d 
172, 262 App.Div. 856, reargument de- 
nied 29 N.Y.S.2d 152, 262 App.Div. 872. 

N.Y.City Ct. The City Court of City 


of New York would take judicial no-. 


tice of fact that for French vessel to 
have sailed from France to New York, 
at. time France and Germany were at 
war would have exposed the ship, the 
crew, and the passengers to a very 
great hazard.—Schostal v. Compagnie 
ereee Transatlantique, 22 N.Y.S.2d 
345. 
N.Y.Co.Ct. It is common knowledge 
that there are many gasoline filling sta- 
tions which are operated without an air 
compressor.—Pearson v. Stamford Pe- 
troleum Products Corporation, 23 N,Y. 


S.2d 135. , : 

N.Y.City Ct. The risk of a fishhook 
going astray when suddenly pulled 
free of water is common knowledge to 
fisherman and to spectator watching 
the fisherman.—Rahiner y. Rosenberg, 
28 N.Y.S.2d 538, 176 Misc. 885. 

Ohio. Though the Supreme Court 
will take judicial notice of a decline 
in the general interest rate, it will not 
take judicial notice of the amount of 
the decline.—BHast Ohio Gas Co. y. Pub- 
lic Utilities Commission, 28 N.H.2d 
599, 1387 Ohio St. 225. 

Ohio App. It is a matter of common 
knowledge that the American people 
have a propensity for gambling, some 
in a Jarge way and many many more in 
a small way.—Brassel vy. Benham, 32 N. 
BH.2d 482. 

Ohio App. In action for injuries to 
prospective bus passenger, struck by 
automobile while attempting to pass 
to bus at loading berth in center of 
street from point between cross-walks 
at ends of block, the municipal court, 
Court of Common Pleas and Court of 
Appeals must take judicial notice of 
facts that no cross-walks are provided 
from side of street or existing cross- 
walks to loading zone and that bus 
passengers must constantly cross be- 
tween street eurb and loading zone.— 
Bonbright v. Biller, 36 N.E.2d 173, 67 
Ohio App. 421. 

Or. It is common knowledge that an 
aroused public opinion and the vigor- 
ous enforcement of the criminal law, 
resulting in the prosecution and pun- 
ishment of scores of labor malefactors, 
has tended to curb breaches of the 
peace, assault and battery, and like 
evils arising from labor controversies.— 
American Federation of Labor v. Bain, 
106 P.2d 544, 130 AL.L.R. 1278. a 

Pa.Super. It is common knowledge 
that operators of  electrically-driven 
wringers on washing machines  fre- 
quently have their hands caught in 
rollers.—Horvath v. Morrison, 17 A.2d 
656, 143 Pa.Super. 360. 

Pa.Super. It is common knowledge 
that beaten tracks on unimproved roads 
shift with the weather, with the, sea- 
sons, and after storms,—Bartholomew 
Meira Se 17 A.2d 724, 143 Pa.Super. 

_Pa.Com.Pl. The Court may take ju- 
dicial notice of the fact that under the 
present conditions, the reinvestment of 
a sum such as $89,500,000 or even $47,- 
000,000 as contended by the defend- 
ant, is fraught with grave danger to 
the insured who ought to be primarily 
protected by such investments.—Fire 
Ass’n of Philadelphia v. Taggart, 49 
Dauph. 386. 

S.c. It is a matter of common 
knowledge that prices of commodities 
to different classes of customers vary 
according to  vavyin conditions.— 
State v. Standard Oil Co. of New Jer- 
sey, 10 S.H.2d 778, 195 S.C. 267. 


Tenn. It is a well-known fact that 

in a long, slow-moving line of vehicles 
the ptocession is likely to come to a 
sudden ston at any time.—Russell v. 
Furniture Renewal, 151 S.W.2d 1066, 
177 Tenn, 525. 
_ Tex.Com.App. The court will take 
judicial. notice that the usual royalty 
in an oil and gas lease is one-eighth 
of the oil and gas.—State Nat. Bank of 
Corpus Christi v. Morgan, 143 S.W.2d 
757, affirming 123 S.W.2d 1036. 


edge among persons familiar with base- 


- ‘Tex.Civ.App. — 
edge that automobile s we 


_vehicles, travel at low rate of sp 


for some distance immediately after 

they begin to move.—Ruggles v. John — 

Deere Plow Co., 146 S.W.2d 456. 
Tex.Civ.App. It is common knowl- 


balls that a flying baseball is capable 
of inflicting painful and sometimes seri- 
ous and even fatal injury, and_ that 
when in play a baseball may fly in 
any direction and strike any bystander 

not on the alert to evade the_ball.— 

Keys vy. Alamo City Baseball Co., 150 

S.W.2d_ 368. 

Tex.Civ.App. It is common knowl- 
edge that the features of a very small — 
child are not settled to the extent that 
resemblance is as plain as it is in the 
case of adults—Boone v. Henry, 151 
S.W.2d 323. d 

Tex.Civ.App. The Court of Civil Ap- 
peals of San Antonio will judicially 
notice that the three-lane federal-state 
highway in the lower Rio Grande Val- 
ley between the cities of McAllen and 
Pharr is one of the most traveled high- 
ways in Texas —Teras Consol. Theaters 
vy. Mauldin, 152 S.W.2d 930, error re- 
fused. 

Wis. It is a matter of common 
knowledge that many properties were 
sacrificed for a small part of their real 
value on foreclosure sale-—Newlander 
v. Riverview Realty Co., 298 N.W. 603, 
238 Wis. 211. 

Wyo. It is matter of general knowl- 
edge that unlighted or defectively 
lighted motor vehicles stopped at night 
on traveled highway are the cause of 
many collisions.—Merback v. Blanchard, 
105 Pi2d 272. 

Wyo. It is common knowledge that 
horses are ridden in Frontier Days 
rodeo parades and have been so ridden 
for many years without injury to any 
one.—O’ Keefe v. Cheyenne Chamber of 
Commerce, 105 P.2d 279. 

Wyo. It is a matter of common 
knowledge that it is difficult at night 
to judge accurately as to the movement 
and location of a light in the observer’s 
line of travel, and the difficulty is 
greater if the light becomes dim from a 
cause unknown to the observer.—Mer- 
back v. Blanchard, 109 P.2d 49, deny- 
ing rehearing 105 P.2d 272. ~ 

§ 1813 

C.C.A.6. In proceeding for review 
and enforcement of order of National 
Labor Relations Board, court could 
take judicial notice of industrial con- 
flict during 1936-37, particularly in the 
automobile industry in Michigan, in- 
cluding the forcible and unlawful sei- 
zure of industrial property by so-called 
“sit-down strikes”. National Labor 
Relations Act, 29 U.S.C.A. § 151 et seq: 
—National Labor Relations Board vy. 
Ford Motor Co., 114 F.2d 905. 

C.C.A.Ind. In actions to recover liq- 
uor confiscated by State of Indiana, 
wherein value of liquor for purpose of 
giving federal court jurisdiction was in 
issue, court could take judicial notice 
that whiskey of all grades of excel- 
lence or inferiority was legally and 
readily obtainable in Indiana.—Sharp v. 
Barnhart, 117 F.2d 604. 

C.C.A.N.C. It is common knowledge 
that public service corporations and 
others having power of eminent domain 
are frequently actual or potential com- 
petitors, not ouly, for. tracts held in 
single ownership but the rights of way, 
locations, sites and other areas requir- 
ing union of numerous parcels held by 
different owners.—U. S. ex rel. and for 
Use of Tennessee Valley Authority vy. 
Powelson, 118 F.2d 79, modifying U. 
S. ex rel Tennessee Valley Authority 
v. Southern States Power Co., 

Supp. 519. 

C.C.A.Tex. The Circuit Court of Ap- 
peals will judicially notice that there is 
Ere en Siena cities of Texas 
wheat.—Girand y. Kimbell Millin ‘ 
116 F.2d 999. Baa 

v.C.Cal. It is common knowledge 
that front wheels of an automobile must 
both rotate on a common axis.—Leish- 
man v, Associated Wholesale Dlectric 
Co., 36 F.Supp. 804. 

D.C.Fla. The court knows as a mat- 
ter of common knowledge that the vast 
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The federal district court 


the marketing of tobacco constitutes 

one of the great basic industries of the 

United States with ramifying activities 

which directly affect interstate and 

foreign commerce and that Congress 
has so declared by the Agricultural 

Adjustment Act. Agricultural Adjust- 
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| 1311.—Downey y. Geary-Wright To- 

- bacco Co., 39 F.Supp. 33. 

; D.C.Mich. It is general knowledge 

that in many industries distribution 
points are determined for areas coex- 

tensive with state boundaries.—Alton R. 

-— Co. v. U. S., 36 F.Supp. 898. 

- . D.C.Tex. It is common knowledge of 
which courts may take judicial knowl- 
edge that greater percentage of all 
erude oil produced in Texas, certainly 
such as finds its way into major 
pipelines, goes out of state, though it 
may be in form of by-products, for 
ultimate consumption.—_St. John v. 
Brown, 38 F.Supp. 385. 

D.C.Tex. It is common knowledge 
that returns of small retail establish- 
ments are very meager and that the 
vast majority of such establishments 
- fail and go out of business.—Collins v. 

Kidd, 38 F.Supp. 634. 

: D.C.Va. It is common knowledge 

that employee representatives are al- 

most invariably labor organizations.— 


Munsey y. Virginian Ry. Co., 39 F, 
Supp. 881. 
Z Cust. & Pat.App. Itis common knowl- 


edge that numerous preparations have 
been advertised and sold for purpose 
of producing hair on bald heads and 
which were totally lacking in utility, 
often harmful to the human body, and 
whose sale was generally understood 
to be a fraud upon the public.—In re 

; Oberweger, 115 F.2d 826. 

a Cust. & Pat.App. It is common knowl- 
edge that sliced bacon in packages is 
sold in country stores throughout the 
country and in delicatessen stores in 
cities over the same counters and to 
the same class of people as purchase 
coffee, spices, rice and kindred _prod- 
ucts.—Forst Packing Co. v. C. W. An- 
trim & Sons, 118 F.2d 576. 

Ala. The Supreme Court judicially 
knows that loose-leaf ledgers are large- 
ly used in the business and official con- 
duct of all or many large businesses 
and offices to facilitate bookkeeping, 
and that the judgment entries of the 
Supreme Court are made in such a 
loose-leaf book, ledger or docket.—Hol- 

 eombe y. State ex rel. Chandler, 200 

So. 739, 240 Ala. 590. 

4 Ariz. It is a well-known fact that 

; medicine is not an exact science, like 

mathematics, physics, or chemistry, but 
is peculiarly, and above all others 
known to man, an uncertain science, 
based on opinion and best judgment of 

| men who have made a life-long study 
thereof, and this is particularly true 
when the question arises as to specific 
eause of physical condition claimed to 

: exist.—Rice v. Tissaw, 112 P.2d 866. 

App.D.C. It is common knowledge 

: among highly trained professional and 
business people that when new oppor- 
tunities are presented, changes of resi- 
dence and of domicile may result.— 

District of Columbia v. Murphy, 119 F. 
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2d 451, certiorari granted 61 S.Ct. 
1108. - 
| App.D.c. It is common knowledge 


\ 


that a part of an intern’s duty is to 
get the medical history of the patient. 
—Wureka-Maryland Assur. Co. v. Gray, 
121 ¥.2d 104. 

App.D.C. It is common knowledge 
that automobile dealers frequently, if 
not always, take care of title transfers 
and registration, as well as licensing, 
ag part of the transaction of sale, often 
completing such matters after receiv- 
ing payment and making delivery.— 
Fogle v. General Credit, 122 F.2d 45. 

Fla. It is common knowledge that 
most of the average stock of goods in 
4 a store is turned over many times 


Bie 


has judicial knowledge of fact that 


Ii. i ni? edge that 
the amount paid for fen employ- 
ments in most communities is neither 
uniform nor constant but depends on 
varying local  conditions.—Reid __ v. 
Smith, 30 N.H.2d 908, 375 Il. 147, 182 
A.L.R. 1286. ath iis 

Il.App. It is common knowledge 
that drunken brawls result in places 
where intoxicating liquor is sold and 
drunk, and such brawls are frequently 
preceded by insolent and quarrelsome 
language on part of intoxicated per- 
sons.—Klopp v. Benevolent Protective 
Order of Elks, Lodge No. 281, 33 N.H. 
2d 161, 309 Ill.App. 145. 

Il.App. It is common knowledge 
that material for ladies’ hats must be 
disposed of expeditiously to prevent 
loss.—Stern McGiveny & Co. v. Keeshin 
Motor Exp. Co., 34 N.H.2d 81, 310 Ill. 
App. 3887. 

Iowa. It is common knowledge that 
a person who enlists in the army or 
navy, or who is accepted in such serv- 
ice, either in war or peace time, has 
burden to undergo tests and examin- 
ations as to his physical and mental 
fitness for such service, and that after 
his acceptance he is subjected to vig- 
orous training which instills habits of 
industry, sobriety, obedience, and fort- 
itude that are of recognized advan- 
tage in such employment as a mem- 
ber of the city fire department.—Her- 
man v. Sturgeon, 293 N.W. 488. 

La.App. Court would take cognizance 
that many vehicles used as ambulances 
have side doors which open to the rear 
and which are hung by hinges at the 
rear instead of the front of the door. 
—Rushing v. Mulhearn Funeral Home, 
200 So. 52. 

La.App. It is a matter of general 
knowledge that in practically all con- 
tracts of insurance, essential stipula- 
tions are to a large extent incorporated 
therein by reference.—Jones yv. Wash- 
ington Nat. Ins. Co., 2 So.2d 696. 

La.App. It is common knowledge 
that a shoplifter will flee when de- 
tected in his crime and in many in- 
stances will successfully make his get- 
away.—Tippett v. W. Woolworth 
Co., 3 So.2d 461. 

Mass. 
at formal horse races there are. per- 
sons in attendance who are charged 
with duty of determining which horses 
are the winners under terms and con- 
ditions under. which a race is being 
conducted, much as at football or base- 
ball .games or other public contests 
persons are provided to act as referees 
or umpires. G.L.(Ter.Ed.) c. 128A, § 
5, as inserted by St.1934, ¢c. 374, § 3. 
Finlay v. Eastern Racing Ass’n, 30 N. 
H.2d 859, 308 Mass. 20. 

It is common knowledge that horse 
racing meetings where parimutuel bet- 
ting is permitted are attended by great, 
numbers of persons, many of whom 
come from long distances, that they 
place their wagers by buying tickets 
for cash very often in small amounts, 
that they are attracted by interest 
aroused by seeing the races and learn- 
ing whether they have won or lost, 
that often large numbers of patrons 
wager upon the same race, and that 
the “association” conducting races has 
no means of communicating with pa- 
trons after the races are over and pa- 
trons have left the grounds. G.L.(Ter. 
Hid.) ce. 128A, § 5, as inserted by St. 
1934, ¢« 374, § 3.—TFinlay vy. Eastern 
Hacing Ass’p, 30 N.E.2d 859, 308 Mass. 


Mass. It is common knowledge that 
many industrial plants are equipped 
with side tracks for reception and ship- 
ment of carloads of freight, and that 
it is the general and universal practice 
of railroad corporations to deliver and 
accept cars upon such sidings.—Rice & 
Lockwood Lumber Co. vy. Boston & M. 
R. R., 314 N.H.2d 219, 308 Mass. 101. 

Mich. The Supreme Court took ju- 
dicial notice that continuous research 
by scientists and the almost miracu- 
lous advancement being made in chem- 
ical engineering have brought about a 
solution of problems, such as the in- 
cineration of garbage without creating 


_tures.—Standard Oil Co. v. Stone, 2 


It is common knowledge that” 
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a nu —Northwest Ho 
ss’n vy. y of Detroit, 29: 
298 Mich. 622. 


Minn. It is a matter of co 
knowledge that the smaller bt 
enterprises are located in rura 
tricts—Hldred v. Division of Emp 
ment and Security, Department of 
cial Security, 295 N.W. 412. Bie) 

Miss. It was common knowledge th 
major oil company selected loca 
where products were to be sold by 
lessees, designed the eauipment a 
fixtures in which products were to 
handled, labeled them so as to d 
nate the commodity offered for-sa 
a product of the company, and con- 
trolled the business to extent th 
products in which company was inte ; 
ested were exclusively sold by lessees — 
while using such equipment and_ ; 


2d) 155, + "Di, 
Mo. It is a well-known fact that 
business failure may occur when co 
ducted by one individual while anette 
may be very successful in the same 
building and under the same circum- — 
stances.—Accomac Realty Co. v. iv 
of St. Louis, 152 S.W.2d 100. — 
_Mo. The Supreme Court will — 
cially notice that soliciting agent 
duty to secure applications for ins 
ance, but has no function whatev 
regard to resisting payments of cla 
—State ex rel. John Hancock Mut. Li 
Ins. Co. v. Hughes, 152 S.W.2d 2 
quashing opinion Longo v. John Han 
cock Mut. Life Ins. Co., 142 8. 
871, mandate conformed to 153 S. 
Mo. ,It is well known that ma 
the sounder, better managed insur 
companies now make no surrend 
charge against a policy reserve in t! 
case of lapsed  policies.—Magers © i 
Northwestern Mut. Life Ins. Co., 152 
S.W.2d 148. < eels y' 
Mo.App. It is a matter of common 
knowledge that there are many pl : 
where intoxicating liquor is sold 
taverns, roadhouses and restaurant 
along highways, and while they ar 
in some county, they are in no cit 
town, or village.—State ex rel. 1 
v. Balsiger, 151 S.W.2d 521. 
Mo.App. It is common know dge 
that physicians, dentists, and musicians © 
frequently maintain their offices in 
their residences, in some room or por- 
tion set apart in which their patie 
or students may be received.—State ex 
rel. Kaegel v. Holekamp,-151 S.W 
. y 5 
_Neb. Courts will take judicial no- 
tice of the character and scope of oc- 
cupations Classed as professions.—State © 
Rina Johnson v. Wagner, 297 N.) 


1 
N.J. It is common knowledge that 
cost of life insurance is cheaper the © 
sooner in insured’s life it is taken out. 
—Katz v. New York Life Ins. Co., 19 
A.2d 830, 126 N.J.L. 370, affirming 15 
A.2d 898, 125 N.J.L. 358. Se 
N.J.Dist. The district court cannot 
take judicial notice of the usual cost — 
of funerals nor of the minimum cost, — 
nor of the extent of funeral services — 
required in case of a person of small | : 
means, but the court takes judicial 
notice of statutory determination of 
reasonable cost ot the funeral of a 
poor person. N.J.S.A. 30:5-16, 44:7- 
13.—Mondock vy. Gennrich, 21 A.2d 
611, 19 N.J.Mise. 499. 16 
f 


N.Y.App.Div. Appellate Division o 
Supreme Court would take judicial no-- 
tice of fact that bookkeeping methods 
do not always provide for immediate 
posting of entries concerning business 
transactions.—Application of Title 
Guarantee & Trust Co., 25 N.Y.S.2d 
656, 261 App.Diy. 438. ! 

N.Y.Sup. It is common knowledge 
that healthy and active 16 year old 
boys constitute a substantial number 
of the patrons of any swimming pool 
that has the attraction of a shHde or 
other amusement devices, and that op- 
erators of swimming pools cater to 
that type of boy.—Levy v. Cascades 
Operating Corporation, 27 N.Y.S8.2d 258, 
176 Mise. 373. 

Ohio App. The court will take judi- 
cial notice that causing an airplane to 


$0. 


mission, 32 N.H.2d 56. 
Or. It is a matter of common obser- 
ation that every store, in order to 
onserve space, arranges its merchan- 
dise in piles—Lee y. Meier & Frank 
Co., 114 P.2d 136. 
__Pa.Super. It is commonly known 
hat lavatory and toilet facilities are 
available in department stores gener- 
lly for the accommodation of patrons, 
-—Christman y. Segal, 17 A.2d 676, 143 
a.Super. 87. i 
-a.Super. It is common knowledge 
entire issues of municipal bonds, 
often, if not usually, are bought for 
he purpose of resale,—Philadelphia 
ay. Fund Soe. v. City of Bethlehem, 
A.2d 750, 148 Pa.Super. 449. 
ex.Civ-App. It is common knowl- 
that the sale of intoxicants is ac- 
panied with objections not common 
er types of commercial enter- 


Eckert vy. Jacobs, 142 S.W.2d 


On application for permit for 
ation of airport by University of 
Virginia, the State Corporation Com- 
ission will take judicial notice that 
iversity conducts incidental enter- 
rises of a commercial nature without 
\ ing university in commercial ac- 
rity. Code 1936, §§ 3074a to 3074i, 
75a to 38775n.—Batcheller _y. Com- 
mwealth ex rel. Rector and Visitors 
niversity of Virginia, 10 S.H.2d 


and that, 
rsa. is crowded, and is 
ened, people frequently and hur- 
- change their seats in order to 
better view.—Olsen v. John Ham- 
Tacoma Theatres, 115 P.2d 718. 
mi” . It is common knowledge that 
0 cents for hair cut and 25 cents for 
ave are maximum and not minimum 
ces charged generally for such sery- 
es.—State v. Neveau, 294 N.W. 796. 
Wis. It is common knowledge that 
ll beer in the course of its manufac- 
‘e and preparation for sale for pur- 
poses of consumption is artificially 
~ cooled.—Frank v. Kluchesky, 297 N.W. 
399, 237 Wis. 510. 
art! The court will take judicial 
tice that while within certain limita- 
ns respective amounts of materials 
f varying difficulties of removal may 
. estimated, estimates may miss the 
k widely in spite of adequate pre- 
inary investigations.—State ex rel. 
uthers v. Smith, 299 N.W. 48, 288 


291, 
§ 1815 
The court takes judicial 
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tilization, either chemical or through 
cover crops, Spraying, pruning, and re- 
eated tillage would be necessary.— 
Cohan v. Hider, 112 F.2d 967. 
 Del.Super. It is common knowledge 
that a wheat crop is harvested before 
complete maturity to prevent shatter- 
ing of grain.—Cubbage v. Clements, 14 
- A.2d 378. 
Mont. It is common knowledge, in 
arming communities at least, that 
‘summer fallowing” is the working of 
the land during the spring and summer 
of one year so as to destroy weeds 
and to conserve moisture for the next 
year’s. crop.—Letz v. Lampen, 104 P.2d 


§ 1817 
The Circuit Court of Ap- 
-peals would take judicial notice that 
_ checks pass through a bank for pay- 
ment and cancellation, and are then 
returned to the maker.—Ali v. Haff, 
114 F.2d 369. 
D.C. It is well known that 
banks, particularly large New York 
commercial banks, keep complete and 
readily accessible records properly 
filed and indexed.—U. 8S. v. National 
yd Bank of New York, 40 F.Supp. 


9. 
Ga, The court judicially knew that 
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ns for or by 
were not made thro 
as an agent but that under the act ¢ 
ating the bank it was the fiarticular 
function of a loeal association to re- 
ceive applications which were _ for- 
warded to the Land Bank, which itself 
decided whether to make the loan. 
Federal Farm Loan Act, § 15, 22 U.S. 
CA. §§ 801, 803.—Griffith v. Federal 
Land Bank of Columbia, 10 S.B.2d 71. 
190, Ga.s..578. Stk 
Ind.App. It is common knowledge 
that during. the years 1931, 1932, and 
1933, there were thousands of banks 
in the United States that were techni- 
cally insolvent, but that many of these 
banks were never closed, and no claims 
for stockholders’ liability were assert- 
ed, and that many of the banks are 
now operating as solvent institutions. 
ery re Wainwright’s Estate, 34 N.H.2d 
4, 
Iowa. The court would take judicial 
notice that in 1933 it was generally 
known that banks throughout the 
state and nation were. desperately 
fighting to keep open.—In re State 
Bank of Central City, 294 N.W. 260. 
Tex.Civ.App. It is common knowl- 
edge that in every bank there are un- 
claimed and lost deposits, and that 
there are always those who do not 
claim dividends and deposits.—Recon- 
struction Finance Corporation y._Bra- 
dy, 150 S.W.2d 357, error refused. 


§ 1822 

Ark. Judicial notice igs taken that 
two-wire method of telephone construc- 
tion eliminates inductive and conduc- 
tive difficulty or so far controls it that 
interference with telephone lines from 
electric power line is negligible-—Oz- 
arks Rural Electric Co-op. Corporation 
v. Oliphant, 144 S.W.2d 41. 

Cal.App. The fact that telephone 
company’s regular issues of city tele- 
phone directory are brought home to 
public is matter of such common 
knowledge as to render testimony with 
respect thereto unnecessary to justify 
suspension of dentist’s license by State 
Board of Dental Examiners on ground 
of his unprofessional conduct in ad- 
vertising his professional superiority in 
such directory. St.1937, p. 1249, § 
1680(12).—Barron vy. Board of Dental 
Examiners of State of California, 113 
P.2d 247. 

Mass. The court will take judicial 
notice that perfect smoothness in op- 
eration of a street car is not yet_at- 
tained in practice, notwithstanding 
jerks, jolts, and lurches of considera- 
ble severity, that once were common, 
may have become unusual and ex- 
traordinary and sufficient to warrant a 
finding of negligenece.—Carson v. Bos- 
won Hl. Ry., 33 N.H.2d 701, 309 Mass. 


Pa. It is a matter of common knowl- 
edge that freight train consisting of 
locomotive and 24 all-steel cars makes 
a noise which will drown any human 
voice in immediate sonantiec competi- 
tion with it—Mamic vy. Pittsburgh & 
Wes V...Ry.- Co.,. 19, Al2d.404, 347 Pa, 


§ 1823 
_C.C.A.Colo.. The court will take judi- 
cial notice of fact that local traffic has 
largely been taken over by busses and 
trucks, and that railroads today must 
depend largely on through traffie.—Van 
Schaick v. MeCarthy, 116 F.2d 987. 
Me. The Supreme Judicial Court ju- 
dicially knowns that some foreign _goy- 
ernments own and operate railroads.— 
Miller v. Ferrocarrill Del Pacifico De 
Nicaragua, 18 A.2d 688, 


8. 

DLApp. It is common knowledge 
that a large. railroad engine used to 
pull heavy trains extends beyond the 
rails on either side for a considerable 
distance.—Chucklin y. Lowden, 32 N.H, 
2d 672, 809 Ill.App. 24. 

Ind.App. It is common knowledge 
that railroad tracks intersect the streets 
and highways at grade.—Pitcairn § vy. 
Honn,, 32 N.B.2d 733, 

N.¥.Sup. It is well known that when 
various surface and elevated lines con- 
verted their motive power from steam 
to electricity, the compensation of en- 
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C.C.A.Fla. Railroad travel is so ge | Sa 
eral and redcap service so familiar that 
it may well be considered, as it touches 
the passenger, a matter of common 
knowledge.—Williams y. Jacksonville 
Terminal Co., 118 F.2d 324, affirming 
35 F.Supp. 267. "MER 

Ark, ‘I'he Supreme Court takes judi- 
cial notice of fact that a locomotive in. 
starting, unless on a downgrade, makes 
eonsiderable noise.—Crossett Lumber 
Co. v.,Cater, 144 S.W.2d 1074. : 

Mo.App. It is common knowledge 
that a crossing whistle is a warning, to 
pedestrians and drivers of vehicles, of 
an approaching train and that they 
should remain off of such crossing until 
the train has passed over and cleared 
the crossing.—Camp y. Kurn, 142 S.W. 
2d .-772. : 

Mo.App. The Court of Appeals will 
take judicial notice of facts that some 
time must elapse from moment that 
locomotive engineer realizes danger of 
train colliding with truck approaching 
track until whistle can be blown or 
bell rung and that it takes some time 
for sound to travel and appreciable time 
for truck driver’s mind and muscular - 
system to act, and for clutch to be 
released and brakes applied.—Thomas- 
son v. Henwood, 146 S.W.2d 88, 


Tex.Civ.App. It is. common knowl- 
edge that when a street car wheel be- 
comes derailed and an effort is made 
to rerail it by means of an instrument 
known as a frog, the person placing 
the frog under the street car in front 
of the derailed wheel must of neces- 
sity place some parts of his body un- 
der the street car.—Renegar v. Fort 
Worth Transit Co., 143 S.W.2d 443. — 


Tex.Civ.App. It is common knowl- 
edge that there is an ever present dan- 
ger of collision between automobiles 
and railroad trains, where highways 
and railroads cross at the same level.— 
Standard Accident Ins. Co. v. Thomp- 
son, 146 S.W.2d 238, error granted. 


§ 1833 

Fla. In determining reasonableness 
of order of milk commission regulat- 
ing deposits to be made upon milk bot- 
tles, the Supreme Court could take ju- 
dicial cognizance of the general practice 
of vendors of milk in requiring a de- 
posit to guarantee return of bottles. 
Acts 1939, ec. 19231.—Milk Commission 
Vv, Dade County Dairies, 200 So. 83. 


§ 1834 
Ky. It is a matter of common 
knowledge that whiske warehouses © 


usually have whiskies of various ages 
and that quality of whiskey improves 
with age and there is a proportionate 
increase in value, and that some brands 
of liquor are superior in quality to oth- 
ers and are of greater value.—City of 
Louisville v. Martin, 144 S.W.2d 1034. 
284 Ky. 490. 


§ 1837 
_ 8.C. The Supreme Court would take 
judicial notice of the fact that tourist 
camps and roadhouses are located and 
in operation in practically every county 
of South Carolina.—Sansing v. Cherokee 
County Tourist Camp Board, 10 S.B. 
2d 157, 195:S.C.°7. 


_ § 1838 eae 
Ga.App. It is a matter of common — 
knowledge that fire insurance policies 
are generally issued for a term of at 
least one year.—Superior Fire Ins. Co. 
v. Peters, 10 $.H.2d 94, 62 Ga.App. 823. 
Idaho. It is matter of common 
knowledge that insurance contracts are 
not entered into as other contracts gen- 
erally are.—Rauert v. Loyal Protective 
uke Co. of Boston, Mass., 106 P.2d 
N.J.Sup. It is common knowledge 
that cost of life insurance is eheaper 
the sooner in insured’s life it is taken 
out.—Katz v. New_York Life Ins. Co., 
15 A.2d 898, 125 N.J.L. 358. 
N.J.Sup.. It is well known that a 
sprinkler system results in the reduc- 
tion of fire insurance premiums.—Clif- 
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ot 
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ton Trust Co. v. Windsor Mfg. Co., 18 


A.2d 25, 125 N.J,L. 619. 

N.Y.Sup. It is common knowledge 
that clauses for automatic renewal have 
been a part of labor agreements for a 
great many years, and have been the 
means of preventing more less con- 
tinuous industrial strife.—Triboro 
Coach Corporation y. New York State 


Labor Relations Board, 22 N.Y.S.2d 
1013. 

§ 1841 
La. It is common knowledge that 


small pine trees are now being ex- 
tensively used in some sections of 
Louisiana for the making of paper pulp, 
and that there were no pulp or paper 
mills in the state in 1901.—Cooley v. 
Meridian Lumber Co., 197 So. 255, 195 


La. 631. 

; § 1844 

D.C.Nev. It is eommon . knowledge 
in mining regions that what is known 
as free milling ores and base ores may 
exist in close proximity, requiring dif- 
ferent methods of treatment.—In re 
Roberts Mining & Milling Co., 35 FE. 
Supp. 678. 

Cal.App. It is common knowledge 
that! extensive mining operations have 
been carried on in Kern county ever 
since the creation of the county.—Hay- 
ward Lumber & Investment Co. v. Pride 
of Mojave Mining Co., 110 P.2d 439. 

La. It is common knowledge that 
the expense of mining operations is 
enormouss—Martel v. Hunt, 197 So. 402. 
195 ‘Ba, 701 

§ 1845 


D.C.Mass. It is common knowledge 
that the instrumentalities of interstate 
ecommerce are used and affected by 
every newspaper in gathering and pub- 
lishing news and preparing the news- 
paper for circulation both in and out 
of the state in which it is published.— 
Fleming y. Lowell Sun Co., 36 F.Supp. 


320. 
1846 

Iowa. It was matter of common 
knowledge and of which Supreme Court 
would take judicial notice that loss to 
a large extent of use of right limb and 
hip following fracture thereof was not 
such as would necessarily or reason- 
ably be a result of negligence.—Geb- 
hardt v. MceQuillen, 297 N.W. 301. 

La.App. It is common knowledge 
that specialists in medical profession 
will not leave their offices, except in 
cases of emergency.—Weaver y. Mans- 
hele Hardwood Lumber Co., 1 So.2d 

Mo.App. It is matter of rather com- 
mon knowledge that many members of 
medical profession frequently do not 
tell their patients full measure of their 
findings or full extent of operations 
performed.—Carson v. Hagist, 143 S.W. 
2d. 355. 

N.J.Ch. The court would take judi- 
cial notice of manner in which practice 
of law was usually carried on in New 
Jersey.—Rouse vy. Pollard, 18 A.2d 5, 
129 N.J.Eq. 47. 

N.Y.Sup. It is common knowledge 
that when a person has been injured by 
an automobile or otherwise, an unseem- 
ly race or contest begins immediately 
between adjusters and agents of in- 
surance carriers, and a certain type of 
attorneys to contact the victim of the 
accident without delay.—Bearor  v. 
Kapple, 24 N.Y.S.2d 655. 

Tenn, The Supreme Court could not 
take judicial notice of derelictions, if 
any, on part of priest who, according 
to syndicated newspaper column, had 
sought to prevent the appointment of a 
Jewish judge.—Sweeney v. Newspaper 
Printing Corporation, 147 S.W.2d 406. 

@ex.Civ.App. It is a matter of gen- 
eral knowledge that offices for the 
practice of dentistry and other kindred 
professions in conformity to a sense 
of appropriateness or fitness of things 
usually are located in the business 
areas of cities and towns, and it is 
anusual to find them in residential 
areas.—Connor v. City of University 
Park, 142 S.W.2d 706, error refused. 

Tex.Civ.App. It is common knowl- 
edge that X-ray pictures. only reflect 
shadows of hard or solid substances, 
and that an expert may detect frac- 
tures, dislocations of the bones, and 


EVIDENCE 
other physical defects by an examina- 
tion of the picture—Texas & Pac, Ry. 
Co. v. Cassaday, 148 8.W.2d 471, error 
dismissed, judgment correct. 

Tex.Civ.App. The Court of Civil Ap- 
peals may judicially know that profes- 
sion of petroleum geologist is now rec- 
ognized as highly specialized and that 
people and concerns interested in de- 
velopment and production of petroleum 
engage such geologists’ services as they 
do any other services in development 
of their properties—Texas’ Conserva- 
tive Oil Co. v. Jolly; 149 S.W.2d 265. 

§ 1847 

C.C.A.N.C. It is common knowledge 
that public service corporations and 
others having power of eminent domain 
are frequently actual or potential com- 
petitors, not only for tracts held in 
single ownership but the rights of way, 
locations, sites and other areas requir- 
ing union of numerous parcels held by 
different owners.—U. S. ex rel. and for 
Use of Tennessee Valley Authority v. 
Powelson, 118 F.2d 79, modifying U. 
S. ex rel. Tennessee Valley Authority v. 
Pop ee States Power Co., 33 F.Supp. 


Mass. It is common knowledge that 
many industrial plants are equipped 
with side tracks for reception and ship- 
ment of carloads of freight, and that 
it is the general and universal practice 
of railroad corporations to deliver and 
accept cars upon such sidings.—Rice & 
Lockwood Lumber Co. v. Boston & M. 
R. R., 31 N.B.2d 219, 308 Mass. 101. 

§ 1851 

N.Y.App.Div. It is common knowl- 
edge that the telephone company will, 
upon request from “information,” fur- 
nish free of charge the telephone num- 
ber of a business subscriber like the 
Western Union.—Graves vy. Northern 
N.Y. Pub. Co., 22 N.Y.S.2d 537. 
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p.c.Ney. It is common knowledge 
that in arid regions of the West, com- 
mercial success in the livestock in- 
dustry requires that sheep and cattle 
be run upon the open range.—U. S. v. 
Achabal, 34 F.Supp. 1. 

§ 1858 

C.C.A.Mich. It is common knowledge 
that closed body type of automobile 
first came into wide use in 1921.— 
Ternstedt Mfg. Co. v. Motor Products 
Corporation, 119 F.2d 834, affirming 
30 F.Supp. 288. 

C.C.A.Okl. The court will take ju- 
dicial notice of a general trade usage. 
—U. S. yv. Stanolind Crude Oil Purchas- 
ing Co., 113 F.2d 194. 

C.C.A.Tex. It is common knowledge 
that in town of about 600 inhabitants 
it is usual and customary to use city 
hall building for social purposes if it 
is large enough.—City of Hughes 
Springs v. Lips, 118 F.2d 238. 

Del.Orph. It is common knowledge 
that custom ‘has sanctioned use of 
printed forms of notes and other con- 
tracts with “seal’’ printed on form im- 
mediately to right of place intended 
for signatures, and that when such a 
printed form is used for purpose for 
which .it was intended, and is signed 
to left of and in line with printed word 
“Seal’, upon delivery of executed obli- 
gation for or on behalf of maker, to 
person for whom it was intended, or 
to his authorized agent, character of 
obligation of maker is that of an 
“obligation or contract under seal”, ir- 
respective of whether there is any in- 
dication in body of obligation itself 
that it was intended to be a sealed in- 
strument.—In re Beyea’s Estate, 15 A. 
76 Ve We (F 

Fla. It is common knowledge that 
drinking of -intoxicating liquor is 
probably as prevalent among women 
as among men and that great numbers 
of men and women, young and old, in- 
dulge in drinking parties, commonly 
known as cocktail parties, promiscu- 
ously and without segregation of sex- 
es.—Le Moine v. Spicer, 1 So.2d 730. 

Ga.App. It is matter of common 
knowledge that the majority of motor 
vehicles in use on highways of Georgia 
use pneumatic tires.—Benton Rapid 
xpress v. Sammons, 10 8.H.2d 290. 

Mo.App. It is common knowledge 
that a step or step-down of three or 


‘ary Islands 


§ 1863. 


four inches at the entrance or exit of 
store is such a step as may ordinarily 
be found at the entrance or exit in 
business houses, homes and hotels.— 
Cates v. Evans, 142 S.W.2d 654. ‘ 

N.Y.City Ct. It is matter of judicial 
notice that few housewives now bake 
bread or cake at home but that they 
buy such foods at grocery or other 
stores in sealed packages that pass 
through several hands unbroken before 
reaching home consumer, and that this 
growing domestic custom has been ex- 
tended to meats and fish in sealed con- 
tainers.—Singer v. Zabelin, 24 N.Y.S.2¢4 


962, 
§ 1860 

C.C.A.Tex. The Circuit Court of 
Appeals judicially knows that the Can- 
are hundreds of miles 
away from Spain so that their ports 
are not in Spain and not “Spanish 
ports” in a geographical sense, even 
though the Canary Islands are adminis- 
tratively a part of Spain, so that ports 
there are ‘‘Spanish ports” from a polit- 
Sila See oS a India Arrow, 116 

D.C.Utah. The court would take ju- 
dicial notice that Boise Valley is one of 
the most fertile and among the earliest 
settled in Idaho, and contains many 
thickly settled and prosperous com- 
munities and that, since the develop- 
iment of the area under the Carey Act, 
the territory around and tributary. to 
Twin Falls contains many thickly set- 
tled and prosperous communities, and 
that intervening between the two irri- 
gated and cultivated valleys there is 
an arid area of very considerable ex- 
tent. Carey Act, 43 U.S.C.A. 641.— 
Consolidated Freightways v. U. S., 34 
F.Supp. 576. i 
Ala. The Supreme Court took judi- 
cial notice of the location of lands de- 
scribed by governmental survey in no- 
tice of execution sale, and that they 
were near the courthouse where the 
lands were sold.—Dean v. Lusk, 3 So. 
2d 310. 

Ark. The courts will take judicial 
knowledge of fact that oil and gas 
wells drain areas extending beyond the 
immediate point of operation, and un- 
less offsets are drilled, deposits per- 
taining to lands undeveloped may be 
partially if not wholly lost.—Love vy. 
McDonald, 148 S.W.2d 170. 

Cal, 
judicial notice of the topographical 
facts concerning an area in the vicinity 
of the city of Upland, where faets 
were commonly and universally known 
to inhabitants of the vicinity.—Mogle 
v. Moore, 104 P.2d 785, superseding 96 
P.2d 147. EZ 

Ill. Courts may judicially notice geo- 
graphical facts and. the courses and 
character of great rivers of the coun- 
try.—Lowden vy. Illinois Commerce Com- 
mission, 33 N.H.2d' 430, 376 Ill. 225. 

Iowa. It is common knowledge that 
City of Des Moines embraces 56 square 
miles.—Bahner v. City of Des Moines, 
296 N.W. 728. 

Va. The court will take judicial no- 
tice of fact set out in motion for judg- 
ment, that Skyline Drive was in the 
Shenandoah National Park, which is 
common knowledge.—Buttery v.. Rob- 
bins, 14 S.H.2d eae el Va. 368. 

8 


Cal.App. The court 
dicial knowledge that 
mountain streams which are fed by 
winter rains aud meiting snows the 
greatest quantity of water flows in the 
winter and spring months.—Mammoth 
Gold Dredging Co. v. Forbes, 104 P.2d 
134, 389 Cal. App.2id 739: 

Ill. Courts may judicially notice geo- 
graphical facts and the courses and 
character of great rivers of the country. 
—Lowden y. Illinois Commerce Com- 
niission, 33. N.H.2d 430, 376- Ill. 226; 

§ 1862 


Ili.App. The Appellate Court will 
take judicial notice that the Mississippi 
river is a navigable river.—Bohm vy. 


would take ju- 
in California 


Gerdes, 32 N.H.2d 1000, 309 IllApp. 
206, 
§ 1863 
U.S.Okl. It is common knowledge 


that Mississippi floods have paralyzed 
commerce in the affected areas and 


‘vYhe Supreme Court could take 


of Oklahoma ex rel. Phillips v. Guy 
#. Atkinson Co., 61 S.Ct. 1050, 313 
U.S. 508, 85 L.Ed. —, affirming 387 F. 
See Supp. 93. 
# § 1864 

Tex.Civ.App. It is a matter of com- 
mon knowledge that many counties in 
Texas have more than two_ adjoining 
~ eounties.—Burlington-Rock Island R. 
“Co. v. Garlitz, 151 S.W.2d 889. 


“et § 1867 ; 
~ ‘Minn. In action upon county audi- 
_ tor’s official bond for loss resulting 
from purchase of county warrants 
wrongfully issued by county auditor 
for salary not due the auditor, court 
took judicial notice of the fact that 
such warrants have from early days 


dealers in commercial paper as having 


nts were put 
nis Minn.St.1927, §  9698.—State 
ank of Mora y. Billstrom, 299 N.W. 


99. 

eer § 1868 

 p.C.Utah. The court would take ju- 
_ dicial notice that Boise Valley is one 
_ of the most _ fertile and among the 
earliest settled in Idaho, and contains 


- gettled and prosperous 
and that intervening between the two 
irrigated and cultivated valleys there 
; an arid area of very considerable ex- 
mt. Carey Act, 43 U.S.C.A. 641.— 
onsolidated Freightways y. U. S., 34 


ioe J id judicial 
- knowledge that Indianapolis was in 
Marion county, Ind,—Wharton y. Whar- 
ten, 32 N.E.2d 695. } 
to La. The court took judicial cogni- 
) ance of official maps of various parish- 
S, as showing that particular towns 
were centrally located on railroad and 
within zone prescribed by Legislature 
for parish seat.—Pugh v. Police Jury 
na of Livingston Parish, 200 So. 450, 196 
Da. 1025. 

_- Yex.Civ.App. Courts will take judi- 
- ¢ial knowledge that city of Paris is lo- 
eated in amar county, since Paris 
F is county seat of Lamar county.—Heid 
' Bros. >. Smiley, 144 S.W.2d 952. 
aig § 1876 

Mo. The Supreme Court judicially 
knows that a round trip from Marshall 
to Glasgow is more than 40 miles on 
a state highway.—State ex rel. Alton R. 
~~ @o. y. Shain, 143 S.W.2d_233, quashing 
record Brown vy. Alton R. Co., 132 S. 
ee Wend 713. 


a § 1879 
C.C.A.7. It is common knowledge 
that in some government work-relief 
; projects the funds are supplied by 
more than one and sometimes numer- 
ous agencies.—Stewart Die Casting Cor- 
poration vy. National Labor Relations 
. Board, 114 F.2d 849. 
 ~+D.O.N.Y. The District Court judi- 
cially knows that the federal govern- 


ment cannot move as rapidly as an in- 
_ dividual.—vU. 8. v. Wittmeyer, 35 F. 
mersupp, 541. 


Ala. The court judicially knows that 
ordinarily bidders at tax sales are 
“volunteers” seeking to acquire prop- 
erty for less than its value-—Downing 
City of Russellville, 3 So.2d 34. 
F Ark. It is common knowledge that 
most people who apply for public office 
have the backing of influential friends, 
and are themselves prominently con- 
oa v. Rogers, 144 S.W.2d 
Cal.App. It is common knowledge 
that a person only 13 years of age is 
not permitted to enlist in the navy, and 
that a person only 16 years of age is 
mot permitted to marry in California 


Pe, ‘have impaired navigation itself.—State 


~ ey . o 
without his parents’ consent.—H: 
Ocean Shore R. R., 109 P.2d 10: 

N.Y. It is common knowledge t 
since 1883, when civil service reform 
first became the subject of legislative 
action in state, there has been consis- 
tent progress toward ideal which be- 
came a constitutional objective, the es- 
tablishment of a system of appoint- 
ments and promotions in the civil serv- 
ice of the state, and in all civil divi- 
sions thereof according to merit and 
fitness to be ascertained in so far as 
practicable by competitive examina- 
tions. Const. art. 5, § 6.—Madden vy. 
Reavy, 31 N.H.2d 756, 284 N.Y. 418, re- 
yeorsing 21 N.Y.S.2d 382, 260 App.Div. 
355. 


Or. It is common knowledge that 
an aroused public opinion and _ the 
vigorous enforcement of the criminal 
law, resulting in the prosecution and 
punishment of scores of labor male- 
factors, has tended to curb breaches 
of the peace, assault and battery, and 
like evils arising from labor contro- 
versies.—American Federation of Labor 
v. Bain, 106 P.2d 544, 130 A.L.R. 1278. 

S.C. It is common knowledge that 
in making public developments the con- 
demnor almost invariably is required 
to obtain a loan. in some form for de- 
fraying the costs and expenses.— 
Greenwood County v. Watkins, 12 S.B. 
2d 545, 196 S.C, 51. 

S.C. It ig common knowledge that 
only in the small minority of cases 
does the person arrested resist arrest. 
—Green v. City of Bennettsville, 15 S. 
H.2d 334, 197 S.C. 313. 

§ 1882 

C.C.A.Okl. It is common knowledge 
that many municipalities and districts 
have provided for new buildings 
through federal aid in order to create 
jobs for unemployed, though the build- 
ings replaced had not lost their useful- 
ness.—National Fire Ins. Co. of Hart- 
ford, Conn. vy. School Dist. No. 68, Se- 
quoyah County, Okl., 115 F.2d 232. 

Fla. The Supreme Court would take 
judicial notice of the almost uncon- 
trolled incurrence of debt by municipal 
corporations in 1925 and succeeding 
years.—Clover Leaf, Inc., v. City of 
Jacksonville, 199 So. 923. 

Ill.App. In statutory suit by school 
trustees to recover value of school sec- 
tion acquired by city by annexation for 
return of section and for accounting 
for use of such section and for pro- 
ceeds of sale of portion thereof, court 
would take judicial notice of fact that 
annexing city had executed a mortgage 
on its school land, including section 
annexed, to secure payment of a loan 
from reconstruction finance corpora- 
tion which action had been approved 
by Supreme Court.—Trustees of Schools 
of Tp. No. 88 North v. City of Chicago, 
32 N.E.2d 180, 308 Ill.App. 391, trans- 
ferred 26 N.H.2d 839, 373 Ill. 508. 

Ky. he Court of Appeals can take 
judicial notice of local surroundings 
and situations of municipalities to 
which acts of Legislature are made 
applicable for purpose of determining 
their constitutionality as invading con- 
stitutional provisions against local or 
special legislation. Const. §§ 59, 60.— 
Logan v. City of Louisville, 142 S.W.2da 
161, 283 Ky. 518. 

Mo. The Supreme Court judicially 
knows that Watson Consolidated School 
District No. 2 in Atchison County com- 
prises at lease two districts besides 
village district of Watson. Mo.St.Ann., 
§ 9345, p. 7182—State at Inf. McKit- 
trick ex rel. Martin v. Stoner, 146 S. 
W.2d 891. 


N.Y. It is common knowledge that 
relief of the needy, furnished through 
New York City departments of Welfare, 
Child Welfare, Hospitals, and Correc- 
tion, has constantly increased during 
the last decades and especially since 
1931, and that the number of social in- 
vestigators employed in those depart- 
ments has also greatly increased.— 
Beggs v. Kern, 32 N.H.2d 529, 284 N. 
Y. 504, modifying 18 N.Y.S.2d 740, 258 
App.Div. 1049, affirming 15 N.Y.S.2d 
342, 172 Mise. 556, reargument denied 
19 N.Y.S.2d 149, 259 App.Div. 714. 

N.Y.Sup. The court would take judi- 
cial notice that the city of New York 


ie eel 
1 : : f a 
Zz Vv. Goldwater, 
76, 175 Mise. 211. 
N.C. It is common 
municipal 
water meter boxes between paved por- 
tion of sidewalk and the curb.—Gettys 
Vv. ee of Marion, 10 S.B.2d 799, 218 
NEC 66. 


§ 1883 . 

N.J.Ch. The treaty between’ the 
United States and Germany, whereby 
the German Consular Officer was given 
the right to be appointed as adminis- 
trator of any estate of a deceased hav- 
ing property in the United States when 
the next of kin are German nationals 
living in Germany, was, by virtue of 
the Constitution, the supreme law of 
the land, and courts could take ju- 
dicial notice thereof. Treaty with Ger- 
many, Oct: 14, 1925, arts. 21, 24, 25; 
44 Stat...2151,.2158, 2154; U.S.C.A: 
Const. art. 6.—Seaboard Trust Co. v. 
Topken, 20 A.2d 709, 130 N.J.Hq. 46. 

N.J.Prerog. The Prerogative Court 
will take judicial notice of treaties of 
the United States.—In re Swistak’s Es- 
tate, 18 A.2d 561, 129 N.J.Hq. 138. 

§ 1884 


Del.Gen.Sess. It is common knowl- 
edge that some time prior to the adop- 
tion of the Highteenth Amendment to 
the Federal Constitution, Sussex county 
had voted “dry” and legal sale of 
liquor in that county was prohibited. 
U.S.C.A.Const. Amend. 18.—Lard_ v. 


knowledge that 


rporations ordinarily place 


Delawrane Liquor Commission, 17 A.2da — 


Mich. It is a commonly known fact 
that in an election, either primary or 
general, where a number of. candidates 
or nominees for the same office are be- 
fore the electorate, those whose names 
appear at the head of the list have a 
distinct advantage.—BDlliott v. Secre- 
oe of State, 294 N.W. 171, 295 Mich. 


Mo. The Supreme Court would take 
judicial notice of fact that at election 
of 1936, in addition to election of nu- 
merous federal officers, state officers 


were also elected.—State on Inf. of Me- | 


Kittrick v. Graves, 144 S.W.2d 91. 

Nev. The people are presumed to 
know what officers are designated by 
law to be elected at each biennial elec- 
tion, but in absence of legislation they 
cannot be presumed to know when an 
election is to be held to fill a vacancy.— 
Sean and McNamee v, Payne, 107 P.2d 


Ohio App. In action against munici- 
pality on a contract for personal sery- 
ices entered into on September 15, 
1938, pursuant to a resolution passed 
by the council on March 11, 1937, the 
trial court, which held that munici- 
pality’s power to enter into contract 
was limited by statute requiring con- 
tract to go into effect during term of 
all members of council, had the right 
to take judicial notice of fact that 
an election of all municipal officers 
was held in November, 1937, and that 
a complete change of council and trus- 
tees of public affairs took place on 
January 1, 1938. Gen.Code, §§ 3525, 
3982-2, 4211, 4241.—Browne y. Village 
Cr pipledg 36 N.E.2d 50, 67 Ohio App. 

Or. It is common knowledge that 
many state officers are appointed and 
not elected to their respective offices, 
and that most of them if not all 
are appointed for a definite term.— 
State ex rel. Smith vy. Tazwell, 111 P. 
2d 1021. 

W.Va. The Supreme Court of Ap- 
peals will take judicial notice that 
Democratic primary election was held 
on Tuesday, May 14, 1940.—State ex 
rel. Clayton v. Neal, 11 S.H.2d 109. 


§ 1885 
Ala. The court may take judicial 
notice of varying classifications in fixa- 
tion of license fees.—City of Anda- 
lusia v. Fletcher, 198 So. 64. 


§ 1888 
D.C.Ill. The court takes judicial no- 
tice of fact that the official residence 
of the Administrator of Veterans Af- 


as 


ahe eG 
ords, 


ed rules w 
_ ditions, perso e 


: al officer, but is 

n of its books, rec- 
r and papers, and that part of 
his duties is to keep the governing 
officers of the city informed concern- 
ing those records and papers.—City of 
te ee v. Bank of Amory, 2 So.2d 


§ 1889 

_Or. The Supreme Court takes “judi- 
cial notice” that the Adjutant General 
is the principal staff officer of the or- 
ganized militia of the state. O.C.L.A. 
ee ne is vy. White, 110 P.2d 


1892 

D.C.N.Y. In determining whether 
Federal District Court in Wastern: Dis- 
trict of New York obtained jurisdiction 
of Commissioner of Immigration and 
Naturalization, court could take judi- 
cial notice that office of the Commis- 
sioner was in District of Columbia, but 
it could not take judicial notice of fact 
that unnamed person who held that 
office was an inhabitant of the Hastern 
District of New York. Jud.Code, § 51, 
28 U.S.C.A. § 112.—Juell v. Commis- 
sioner of Immigration & Naturalization, 
37 F.Supp, 533. 

Kan. The Supreme Court would take 
judicial cognizance of the fact that 
pending appeal from judgment, in ac- 
tion in which Harry H. Woodring, 
Secretary of War of the United States, 
was a defendant, he retired from _ of- 
fice of Secretary of War.—Lyman Flood 
Prevention Ass’n v. City of Topeka, 
106 P.2d 117, 152 Kan. 484. 

§ 1897 

D.C.Ky. The federal district court 
must take judicial notice not only of 
provisions of Agricultural Adjustment 
Act but of all rules and regulations 
made and promulgated under its au- 
thority. Agricultural Adjustment Act 
OMANIBS Sia SLI OSG. As rsh 3s1t.— 
Downey v. Geary-Wright Tobacco Co., 
39 F.Supp. 33. 

Where by the express language of an 
act of Congress power is intrusted to 
either of the principal departments of 
government to prescribe rules and regu- 
lations for the transaction of business 
in which the public is interested and in 
respect to which they have a right to 
participate and by which they are to 
be controlled, the rules and regulations 
prescribed in pursuance of such au- 
thority become a mass of that body of 
public records of which the courts take 
judicial . notice—Downey v. Geary- 
Wright Tobacco Co., 39 F.Supp. 33. 

Cal. Court takes judicial notice of 
rules adopted by California Horse Rac- 
ing. Board. Code Civ.Proc. § 1875; St. 
1933, p. 2046, as amended.—Drillon vy. 
Industrial Accident Commission, 110 P. 
2d 64, prior opinion 104 P.2d 518. 

Cal.App. The District Court of Ap- 
peal could take judicial notice of rules 
promulgated by the State Horse Rac- 
ing Board under authority of statutes. 
Code Civ.Proc. § 1875; St.1933, p. 2046, 
as amended.—Drillon v. Industrial Acci- 
dent Commission, 104 P.2d 518. 

Cal.App. The courts must, take ju- 
dicial notice of the public and private 
official acts of the legislative, executive 
and judicial departments of the State 
of California and of the United States 
government, and of records of General 
Land Office of United States, and of 
regulations of Department of Interior. 
Code Ciy.Proc. § 1875.—Arnold v. Uni- 
versal Oil Land Co., 114 P.2d 408. 

Ill.App. It is common knowledge 
that sheriff of Cook county and bailiff 
of the Municipal Court of Chicago have 
rules prohibiting the service of civil 
process on Sunday.—Pedersen vy. Logan 
Square State & Savings Bank, 32 N.H. 
2d 644, 309 Ill.App. 54, 

Mass. The Supreme Judicial Court 
eannot take judicial notice of rules of 
racing commission. G.L.(Ter.Ed.) ¢ 
128A, § 9, as inserted by St.1934, c 

§ 3.—Finlay v. Eastern Racing 
Ass’n, 30 N.H.2d 859, 308 Mass. 20. 

Mo. The Missouri Supreme Court 
would judicially note that the Inter- 
state Commerce Commission has adopt- 


—De Pass vy. B. Harris Wool Co., 144 
S.W.2d 146. es : 
N.Y.Dom.Rel.Ct. The Domestic Rela- 
tions Court of City of New York 
would take judicial notice of fact that 
Welfare Department: would require 
persons living in a community with 
others, as a family unit, to make con- 


. tributions consonant with their earn- 


ings.—Sinno vy. Sinno, 21 N.Y.S.2d 964. 
174 Mise. 869. ‘ 

Ohio. It is common knowledge, and 
courts should take judicial notice, that 
to motorists green traffic lights signify 
go, amber lights caution, and red 
lights stop.—Wolfe v. Baskin, 28 N.B. 
2d 629, 137 OhioSt. 284. 

Wis. The court will take judicial 
notice of fact that it has never been 
considered administratively that con- 
tracts. supplementing highway con- 
struction contracts required approval 
of Governor or state chief engineer.— 
State ex rel. Lathers v. Smith, 299 N. 
W. 43, 238 Wis. 291. 

§ 1898 

C.C.A.N.Y. The Circuit Court of Ap- 
peals would take judicial notice of a 
regulation required by statute for car- 
rying into effect of its terms.—Ameri- 
can Legion Post No. 90 of Village of 


Mamaroneck y. First Nat. Bank & 
aeeae Co. of Mamaroneck, 113 F.2d 
D.C.Okl. United States District 


Court will take judicial notice of rules 
and regulations of Secretary of the 
Interior with respect to departmental 
oil and gas leases of land owned by 
Indian allottees. Act May 27, 1908, 
35 Stat, 312.—Seber v. Spring Oil Co., 
33 F.Supp. 805. 
§ 1899 

C.C.A.Pa. The court takes judicial 
notice of the fact that the United States 
Coast Guard in conformity with stat- 
ute took possession of certain ships 
belonging to Italian corporation in 
ports of United States, placed guards 
thereon and removed crews in order to 
secure the ships from damage or injury 
and to prevent damage or injury to the 
harbors or waters of the United States. 
50 U.S.C.A. § 191.—Asiatie Petroleum 
Corporation v. Italia Societa Anonima 
Di Navigazione, 119 F.2d 610. 

D.C.Cal. In determining whether de- 
eay of carload of carrots shipped in 
interstate commerce was due to in- 
herent defect so as to render shipper 
liable for the loss, or due to improper 
refrigeration in transit, Secretary of 
Agriculture properly took judicial no- 
tice of the fact that watery soft rot 
is a disease of field origin, as shown 
by pamphlet published by_the De- 
partment of Agriculture. Perishable 
Agricultural Commodities Act of 1930, 
§ 7, 7 U.S.C.A. § 499¢g.—A. J. Conroy, 
Ine., v. Weyl-Zuckerman & Co., 39 F. 
Supp. 784. 

D.C.N.Y. The District Court is not 
permitted to take judicial notice of 
particular facts set out in state pub- 


lications—U. S. v. Aluminum Co. of 
America, 35 F.Supp. 820. 
D.C.Va. The court would take no- 


tice of fact that the government through 
its different bureaus and agencies nec- 
essarily moves slowly.—Fleming _ Vv. 
Tidewater Optical Co., 35 F.Supp. 1015. 

D.C.W.Va. Where petition cited acts 
of Congress and Hxecutive Order as au- 
thority for condemnation proceeding, 
court would take judicial notice of all 
public documents which were referred 
to therein and upon which they were 
based, regardless of whether the docu- 
ments were mentioned in the petition. 
33 U.S.C.A. § 594, 40 U.S.C.A. §§ 257, 
258; Rivers and Harbers Act of 1927, 
§ 1, 44 Stat. 1010; Mississippi River 
Flood Control Act of 1928, 33 U.S.C.A. 
§ 702a et seq; Act June 11, 1938, 52 
Stat. 670; Act June 28, 1938, 52 Stat. 
1215.—U. S. v. West Virginia Power 
Co., 33 F.Supp. 756. 

Cal.App. The courts must take ju- 
dicial notice of the public and private 
official acts of the legislative, execu- 
tive and judicial departments of the 
State of California and of the United 
States government, and of records of 


torneys and of regulations of De 


; er than at 
y may be admitted to practice before it. 


eneral Land Office 


hae ‘ode ee sal 
nold yv. Universal Oil Land Co., 
2d 408. PH) a 

On appeal from judgment of dismis- — 
sal entered after sustaining of demu: of 
rer to complaint to establish trust in — 
oil royalties and to establish plain- 
tiff’s title to royalties which plaintiff 
claimed to have purchased from person ~ 
to whom United States had issued a © 
prospecting permit, District Court_ 
Appeal must judicially notice th 
various transfers of interests in th 


manage property of which the permit 
property was a part. Code Civ.Proc. § 
1875; Oil Land Leasing Act, 30 U.S. 
C.A. § 181 et seq.—Arnold y. Universal — 
Oil Land Co., 114 P.2d 408. Lo a 
Conn, The Supreme Court of Err 
would take judicial notice of the 
turns of the county commissioners 
printed by the comptroller.—Gener 
Hospital Soe. of Connecticut v. New 
sphae County, 14 A.2d 746, 127 Conn 


Fla. In proceeding for alternative 
writ of mandamus to compel comp- 
troller to pay a former circuit judge 
the compensation to which he was a 
legedly entitled out of the circuit | 
judges’ retirement fund, the Supreme 
Court took judicial notice of the pub 
lie records of commissions appearing 
on file in the office of the Secretary 
of State, which disclosed the date o 
expiration of relator’s term of office 
and the issuance of a commission t 
his successor. Acts 1939, c. 19000, 
, 4, 5, 7—State ex rel. Stringer 
Lee, 2 So.2d 127. ; 


§ 1900 f u 

D.C.W.Va. Where petition cited acts 
of Congress and Executive Order as 
authority for condemnation proceeding, — 
court would take judicial notice of all | 
public documents which were referred 
to therein and upon which they we 
based, regardless of whether the doc 
ments were mentioned in the petitio: 
33 U.S.C.A. § 594, 40 U.S.C.A. §§ 25’ 
258; Rivers and Harbors Act of 1927 
§ 1, 44 Stat. 1010; Mississippi River 
Flood Control Act of 1928, 33 U.S.C.A. 
§ 702a et seq.; Act June 11, 1938, 52 


v. West Virginia Powe 
756. 4 


cial notice of the public and private of- 
ficial acts of the legislative, executive 
and judicial departments of the State 
of California and of the United States 
government, and of records of General ~ 
Land Office of United States, and of — 
regulations of Department of Interior. 
Code Civ.Proc. § 1875.—Arnold v. Uni- — 
versal Oil Land Co., 114 P.2d 408. aye 

Fla. A certified copy of executive 
order signed by governor and attested 
by secretary of state under seal of the 
state raises a presumption that such 
executive order was issued from secre- ’ 
tary of state’s office as is usually the ~~ 
case with executive orders of the gov- 
ernor, and if such were done Supreme 
Court might take judicial notice of an — 
executive order so issued and attested. 
—Johng v. State, 197 So. 791. : oe 

§ 1902 ws 

Ark. Supreme Court takes judicial — 
notice of records of both the House of 
Representatives and of the state Senate. \ 
—Fulkerson v. Refunding Board, 147 8S. 
W.2d 980. 

Mo. The Supreme Court would take 
judicial notice of the journals of both 
the House and Senate showing dismis- 
sal of contest of election of governors. 
—State ex rel. Donnell y. Searcy, 152 
S.W.2d 8. 

§ 1907 


YTex.Civ.App. All courts may take ju- 
dicial cognizance of time when_ next 
regular term of probate court of Dallas. 
county convened after its appointment 
of temporary administrator of dece- 
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_ proceedings before it, for which 
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ding that appointment should be 


error dismissed, judgment correct. 
Tex.Civ-App. The Court of Civil Ap- 
peals would take judicial notice that 


fi Sat there are five counties in judicial dis- 


rict which includes Jasper county, 
heir terms of court convening after 
each other, each of four weeks, except 
Sabine county, which has five weeks. 
National Mut. Casualty Co. v. Lam- 
bert, 149 S.W.2d 1086, error dismissed, 


_ judgment correct. 


; § 1908 1 hati: 
c o App. The fact that the judicial 
stricts in existence prior to. the con- 


__-stitutional. amendments of 1912 were 


and the court would take ju- 
1 notice of the counties which 
comprised the judicial districts prior 
to 1912, and the cause could be re- 
moved to any one of those counties. 
.Code, § 12000.—Paul v. Paul, 29 
H.2d 812, 65 Ohio App. 246. 
§ 1916 


z. The Supreme Court takes ju- 
cial notice of its own records.—Mac- 
ae v. MacRae, 112 P.2d 213. 

It is a matter of common 


yay a Sum of money to a third par- 
is reimbursement for an injury suf- 
as a result of wrongful act of 
efendant.—Los Angeles County vy. 
108 P.2d 695 

The cour 


ficial acts of the legislative, executive 
and judicial departments of the State 
as California and of the United States 
government, and of records of General 
4and Office of United States, and of 
egulations of Department of Interior. 
de Civ.Proc. § 1875.—Arnold v. Uni- 
1 Oil Land Co., 114 P.2d 408. 

s. It is common knowledge that 


Pa.Orph. In passing upon the pro- 
priety of an attorney fee to counsel 
or a testamentary trustee, the court 
will take judicial notice of the per- 
formance of legal services which were 
within its own personal observation in 


fee accrued._In re McHugh’s Estate, 


_ 57 Montg. 299. 


ei § 1917 

Ala. The Supreme Court judicially 
‘kK 10ws that loose-leaf ledgers are large- 
ly used in the business and official 


Mj conduct of all or many large businesses 
i 


offices to facilitate bookkeeping, 
that the judgment entries of the 
preme Court are made in such a 
e-leaf book, ledger or docket.—Hol- 
be v. State ex rel. Chandler, 200 So. 


Lae 
_ 739, 240 Ala. 590. 


Mo. The Supreme Court would take 
udicial notice from its records of the 
fact that Buchanan county court was 
faced with a difficult financial situa- 
tion, which could not be met out of 


current revenues, where records showed 


that before county judge’s action for 
amount of salary claimed to be due was 


estate in vacation by order -pro- } 


made permanent if no contest was filed. 
—Saros v. Strickland, 148 S.W.2d 865, ~ 


Mo. Supreme Court will take judicial 


Leahy, 146 S.W.2d 689. i 

Nev. It is common knowledge that 
in Nevada one may file suit for divorce 
after residing in the state for six 
weeks, 
cases are commenced, heard, and deter- 
mined in the city of Reno—In re Po- 
rep, 111 P.2d 538. 

Tex.Civ.App. The Court of Civil Ap- 
peals. judicially knows that juries 
sometimes abuse their province as tri- 
ers of facts.—Texas Employers Ins. 
Ass’n v. Mitchell, 142 S.W.2d 626, error 
dismissed, judgment correct. ie 

Tex.Civ.App. The court judicially 
knows that testimony in a second trial 
frequently varies much from facts pre- 
sented by testimony on previous trial. 
—Southern Underwriters v. Dykes, 145 
S.W.2d 1105. 

§ 1918 


Ala. Where motion to dismiss ap- 
peal, on ground that motion for new 
trial had not. been disposed of, was 
not verified by affidavit and evidence 
was not offered to support its allega- 
tions of fact, Supreme Court could not 
take judicial knowledge that motion 
for new trial was made or was pend- 
ing.—Housing Authority of Birming- 
ham. Dist. v. Abney, 2 So.2d 428. 

Ariz. The Supreme Court will take 
judicial notice of all proceedings in 
the court and record therein.—Sims 
Printing Co. v. Kerby, 106 P.2d 197. 

Cal.App. The authority of a court to 
take judicial notice of its own records 
is limited to proceedings in the same 
case.—Johnston v. Ota, 110 P.2d 507. 

Mo. Where map of city wherein au- 
tomobile accident occurred was part of 
record of prior appeal to Supreme 
Court, map was part of court’s ‘‘rec- 
ords” and court would take judicial 
notice of it on third appeal of case, not- 
withstanding that map was not intro- 
duced in evidence at third trial, and 
hence court could consider map on third 
appeal in determining whether plain- 
tiff’s evidence on third trial was suffi- 
cient for jury on question whether de- 
fendant’s chauffeur, who was allegedly 
driving defendant’s automobile at time 
of accident, was on a mission for de- 
fendant when plaintiff was struck by 
automobile.—Collins y. Leahy, 146 S.W. 
2d 609. 

Mo.App. Courts are bound to take 
judicial notice of their own records in 
the same cause.—Bennett v. Metropolis 
Pub. Co.,.148 S.W.2d 109. 

N.J.Ch. The chancery court will 
take judicial notice of its former deci- 
sion.—Township of North Bergen vy. 
Luckenbach Terminals, 19 A.2d 331. 
129 N.J.Eq. 387, affirmed Township of 
North Bergen in Hudson County. y. 
Luckenbach Terminals, 21 A.2d 734, 
130 N.J.Eq. 226. 


N.Y. Bankruptcy proceedings in 
federal courts are not judicially noted 
in the state courts or in any other 
than the initial court of bankruptcy. 
—Palmer v. Larchmont Manor Co., 30 
N.E.2d 599, 284 N.Y. 288, affirming 
20. N.Y.S.2d 165, 259 App.Div.. 823, 
affirming 14 N.Y.S.2d 417, reargument 
cened 20 N.Y.S.2d 170, 259. App.Div. 


Pa. Where affidavit of defense in 
beneficiary’s action on life policy was 
filed on October 28, 1930, and bene- 
ficiary took no further action until 
January 18, 1940, when rule for judg- 
ment for want of sufficient affidavit of 
defense was entered, Supreme Court 
could take official cognizance of the 
long delay in bringing the case to 
trial ahd could adjudge the delay to 
be in legal effect an ‘abandonment” 
of the action, notwithstanding no for- 
mal petition for non pros was made in 
common pleas court until 8 days after 
that court discharged the rule for 
judgment and beneficiary’s appeal from 
the judgment. discharging the rule 
had been taken to Supreme Court.— 
Ulakovie v. Metropolitan Life Ins. Co., 
16 A.2d 41, 339 Pa. .6571. 


notice of its own records.—Collins v. 


and that most Nevada divorce ' 


ously mad 
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In re Philadelphi 
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ings are purely ancillary to the original — 


action, of which court will take jud 
cial knowledge.—First Nat. Bank 
George West v. Frost Nat. Bank of San 


Antonio, 142 S.W.2d 555, error dis- 
missed, judgment correct. 

*§ 1920 ) 

C.C.A.Mo. In suit in equity to set 


aside a judgment entered in an action 
at law on. ground of fraud, 
notice would be taken of the pleadings 
and proceedings in the original action. 
—Kitheart v. Metropolitan Life Ins. 
Co., 119 F.2d 497. 

€.C.A.Ohio. 
narily go outside record before it 
to take notice of proceedings in an- 
other case even between the same par- 
ties and in the same court, unless such 
proceedings are put in evidence.—A. G 
Reeves Steel Const. Co. v. Weiss, 
Ri2d 472, y 

In order to reach just result and 
bring an end to litigation, courts will 


use uncontroverted facts which are not | 


formally of record in pending litiga- 
tion, but which are ascertainable from 
examination of facts and pleadings in 


former cases in appellate court between ~ 


at least one of parties and others re- 


lating to same subject-matter.—A. G.. 


Reeves Steel Const. Co. v. Weiss, 119 
F.2d 472. “<i 

The Circuit Court of Appeals, on ap- 
peal in suit to recover income and 
cess profits taxes, took judicial notice 
of its records relative to two prior 
cases involving same subject matter 
and one of parties to the appeal.—A. G; 
Reeves Steel Const. Co. v. Weiss, 119 
F.2d 472. i 

D.C.D.C. Judicial notice was taken 
of pertinent interrelated proceedings 
previously had between the same par- 
ties in the same court, as basis for 
summary judgment for defendants.— 
Reynolds v. Imlay, 33 F.Supp. 564. 

D.C.La. Where suit was filed 
state court to cancel assignment of in- 


in 


r 


A court will not ordi-" 
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judicial © 
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terest in mineral lease and to have an- — 


nulled assignee’s transferg of interests 


in lease to nonresidents, the Federal. 


District Court, on nonresidents’ ap- 
plication for removal of cause from 


state court, could take notice of trans- 


fers of mineral interests. to nonresi- 
dents which were not attached to or 
made part of petitions in the state 


court but which were before the Fed- 


eral District Court, attached to an. ap- 
plication by nonresidents to have Fed- 


eral District Court appoint a receiver 


for property subject to the mineral 
lease.—Iberia Petroleum Corporation vy. 
Acadian Production Corporation 
Louisiana, 84 F.Supp. 995. 

D.C.Mo. On motion to remand action 
to state court where question for deci- 
sion was whether alleged corporate 
defendant had been dissolved so that it 
could no longer be sued, District Court 
would take judicial notice that such 
defendant was in bankruptcy in Dis- 
trict Court at time of admitted for- 
feiture of defendant’s charter by order 
of Secretary of State—State of Mis- 
souri ex rel. and to Use of Darr y. A: 
B. Collins & Co., 84 F.Supp. 549. 

_ Ariz, The Supreme Court will take 
judicial notice of all proceedings in the 
court and record therein.—Sims Print- 
ing Co. v. Kerby, 106 P.2a 197. 

Cal.App. 
take judicial notice of other actions, 
including those pending or coneluded in 
the same court.—Johnston y. Ota, 110 
P.2d: 507. 

_The authority of a court to take judi- 
cial notice of its own records is limit- 
ed to proceedings in the same case.— 
Johnston vy. Ota, 110 P.2d 507. 

The court may take judicial notice 
of proceedings in another cause tried 
in ‘the same court only where an un- 
reasonable hardship will result from 
failure of the court to do so.—Johnston 
v. Ota, 110 P.2d 507, 

In action for breach of rental con- 


of: 


Generally, a court will not 


| 


+ = 
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:  certiorari.—State ex rel. 


iss nd 1 
udicata and dismissing 
yithout receiving formal proof.—John- 
ston y. Ota, 110 P.2d 507.~ : 

Mo. The 
notice of the fact that an opinion of a 


,. Court of Appeals conflicts with deci- 


sions of the Supreme Court in a respect 
not mentioned by the relator bringing 
Alton R. Co. 
y. Shain, ~ 143 S.W.2d © 233,‘ quashing 
record Brown v. Alton R. Co., 132 S. 
Wecdn 7 13.4 

Neb. Generally, although a court 
will take judicial notice of its own 
records, it will not in one case take 
judicial notice of the record in an- 
other case.—Witzenburg v. State, 299 
NeW. 533. 

Where case before trial court was 
interwoven and interdependent with a 
controversy which had previously been 
determined by the court in a former 
proceeding involving one of the parties 
in present case, the court had right to 
examine its own records and to take 
judicial notice of its own proceedings 
and judgment in the former action.— 
Witzenburg v. State, 299 N.W. 533. 

: Bankruptey proceedings in fed- 
eral courts are not judicially noted in 
the state courts or in any other than 
the initial\court of bankruptey.—Pal- 
mer y. Larchmont Manor Co., 30 N.E. 
2d 599, 284 N.Y. 288, affirming 20 N.Y. 
$.2d 165, 259 App.Div, 823, affirming 
14 N.Y.S.2d 417, reargument denied 


20. N.Y.S.2d 170, 259 App.Div. 834. 


Ohio app. The trial court could not 
take judicial notice of a former action, 
although in same court as the instant 
proceeding.—Foltzer v. City of Cin- 
cinnati, 36 N.B.2d 192. : 

Or, On attorney’s petition for review 
of recommendation of board of gov- 
ernors of the state bar that. attorney 
be disbarred, attorney’s previous con- 
viction of false swearing, which convic- 
tion had been affirmed by Supreme 
Court, was within court’s judicial 
knowledge, although conviction was 
not made basis of any charge in com- 
plaint against attorney by state bar. 
Code 1930, § 32-502.—In re King, 105 
P.2d 870. 

Pa.Com.Pl. A court may not ordina- 
rily take judicial notice of the record 
of another case whether in another 
court or its own, even though the con- 
tents of that record.may be known to 
the court.—Seltzer v. City of Reading, 
33 Berks 230. 


Tenn.App. The Court of Appeals 
cannot take judicial knowledge of facts 
about another case tried in the court 
on appeal, but such facts must be 


- proved as other facts.—Union Nat. Bank 


v. Fox, 148 S.W.2d 381 


Wash. Where guardian of persons 
of minors filed petition for removal of 
guardian of estates of minors, and such 
petition referred to final account of 
former guardian of estates of minors, 
the court, in passing on demurrer and 
motion to dismiss filed by guardian of 
estates of minors, could take judicial 
notice of records of court involving 
such final account, and was not bound 
to accept as true allegations in removal 
petition contrary to such records.— 
SAA ied of Robinson, 115 P.2d 
734. 
In proceeding by guardian of per- 
sons of minors for removal of guardian 
ef estates of minors, on ground that 
guardian of estates of minors made a 
profit from the estate in respect to at- 
torney’s fee allowed guardian of estates 
of minors in connection with personal 
injury action of one of the minors, the 
court, in passing on demurrer and mo- 
tisn to dismiss filed by guardian of es- 
tates of minors, could take judicial no- 
tice of its own records in the personal 
injury action—Guardianship of Robin- 
son, 115 P.2d 734. 

W.Va. A court cannot take judicial 
notice of the record in another action 
or suit, whether in the same or another 
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Where petition showed 
upon its face that suit was based upon 
same claim and demand as was a prior 
suit between same parties, the court 
would take judicial knowledge of fact 
that a general demurrer had been sus- 
tained to plaintiff's second amended 
original petition in prior suit and that 
plaintiff had refused to amend, where- 
upon trial court had rendered judgment 
dismissing the cause and plaintiff had 
perfected an appeal and judgment had 
been affirmed and became final when 
Supreme Court refused a writ of error. 
—Jones v. City of Uvalde, 144 S.W.2d 
932, error refused. 

On appeal from judgment dismissing 
cause on ground that it was barred by 
a prior judgment of dismissal, appellate 
court, which had record of prior cause 
which had been appealed to such appel- 
late court, would take judicial knowl- 
edge of fact that the demurrer in prior 
cause went to the merits of the cause 
of action.—Jones v. Citw of Uvalde, 144 
S.W.2d 932, error refused. 


§ 1922 

D.C.Okl. The federal District Court 
does not take judicial notice of pro- 
ceedings in another case in state court, 
from which cause pending in District 
Court was removed.—HEberle v. Sinclair 
Prairie Oil Co., 35 F.Supp. 296. 

Cal.App. Generally, a court will not 
take judicial notice of other actions, in- 
cluding those pending or concluded in 
the same court.—Johnston y. Ota, 110 
P.2d 507. ; 

Cal.App. The courts must take ju- 
dicial notice of the public and private 
official acts of the legislative, executive 
and judicial departments of the State 
of California and of the United States 
government, and of records of General 
Land Office of United States, and of 
regulations of Department of Interior. 
Code Civ.Proec. § 1875.—Arnold v. Uni- 
versal Oil Land Co., 114 P.2d. 408. 

App.D.C. The Court of Appeals for 
the District of Columbia would take 
judicial notice in habeas corpus pro- 
ceeding that federal courts sitting in 
the vicinity of Atlanta prison had ex- 
ercised their jurisdiction in respect to 
petitioner, and concerning the causes 
of which he complained in the District 
es a eye cag v. Bennett, 114 F. 
d 578. 


Mo. The Supreme Court may take 
notice of the fact that an opinion of a 
Court of Appeals conflicts with deci- 
sions of the Supreme Court in a re- 
spect not mentioned by the _ relator 
bringing certiorari.—State ex rel. Alton 
R. Co. v. Shain, 143 S.W.2d 233, quash- 
ing record Brown y. Alton R. Co., 132 
S.W.2d 713. 

Mo. The Supreme Court will take 
judicial notice of court calendar of 
Howard county  court.—Howard 
puis. v. Fayette Bank, 149 S.W.2d 


N.M. Generally, proceedings in an- 
other court are not subject of judicial 
notice except where the court is seek- 
ing to determine what is a reasonable 
exercise of its diseretion and where 
cases are interdependent.—Hobbs © vy. 
Town of Hot Springs, 106 P.2d 856, 44 
NM. 592: 

N.Y. Bankruptcy proceedings in fed- 
eral courts are not judicially noted in 
the state courts or in any other-than 
the initial court of bankruptcy.—Pal- 
immer y. Larchmont .Manor Co., 30 N. 
E.2d 599, 284 N.Y. 288, affirming 20 N. 
Y.S.2d 165, 259 App.Div. 823, affirming 
14. N.Y.S.2d 417, reargument denied 
20 N.Y.S.2d 170, 259 App.Div, 834. 

Ohio App. A _ state court does not 
take judicial notice of hankruptcy pro- 
ceedings instituted by or against a par- 
ty to a case pending before the state 
court, and unless the proceedings of 
the state court are stayed by whe fed- 
eral court, or the proceedings of the 
federal court are set forth as a ‘lefense 
in the state court, the state court may 


2 D 
_ Tex.Civ.App. Where petition sh 
upon its face that-suit was based 
same claim and demand as was « 
suit between same parties, the court 
would take judicial knowledge of 
that a general demurrer had been 
tained to plaintiff's second ame 
original petition in prior suit and 
plaintiff had refused to amend, where- 
upon trial court had rendered judgment 
dismissing the cause and plaintiff had 
perfected an appeal and judgment ha 
been affirmed and became final- 
Supreme Court refused a writ of 
ror.—Jones v. City of Uvalde, 144 
2d 932, error refused. Eek 
W.Va. A court cannot take ju 
notice of the record in another. pets 
or suit, whether in the same or anot! 
court, and the record must be ei 
pleaded or given in evidence.—Ca 
for Use and Benefit of Phoenix Assu1 
Co., Limited of London, v. Montgome 
Ward & Co., 13 S.B.2d 643 23 it Me 
8 1923 cena a 
_C.C.A.N.Y. Courts take judicial no 
tice of the sovereign character of 
defendant but, in case of doubt, addres 
their own inquiries to the executive. 
poets v. Spanish Nat. State, 116 


C.C.A.Tex. The Circuit Court o ; 
peals judicially knows that the Cana 
Islands are hundreds of miles” 
from Spain so that their ports ar Lot 
in Spain and not “Spanish ports” in a 
geographical sense, even though th 
Canary Islands are administratively 
part of Spain; so that ports ther 
“Spanish ports” from a political sta 
point.—The India Arrow, 116 F.2d 8 

§ 1925 be 

C.C.A.7. Courts take judicial not 
that interest rates in most fields 
clined in the decade of 1931-1940 a 
much as 75 per cent.—Natural Gas 


Pipeline Co. of America y. Fe 
Power 


t 


ots 


_D.C.La. The court takes judici 
tice of the peak of supposed and 
leading prosnerity in the year of - 
also of the deep economic slough that 
followed, touching’ the very bottom 
about the year 1933.—Stanfa v. Bynum 

37 F.Supp. 962. Be 7 


D.C.Ohio. It is common know aS 
that after the stock market colla ee a 
October of 1929, there came a reac-_ 
tion and another pickup in business 
that extended through the year 19 5 
State of Ohio ex rel. Squire v. Metro-_ 
politan Life Ins. Co., 36 F.Supp. 45 

D.C.Okl. It is an historical fact 
which Federal District Court can ta 
notice that safety has been the ba 
on which enactment of legislation lim. 
iting length of trains has been widely 
urged by railroad employees engage 
in operation of trains, thus indi q 
the widespread belief among those with _ 
experience that length of trains hag re- __ 
lation to safety of operation. 66 OkI.SI 
Ann. §§ 102, 1038—Missouri-Kan 
renee R. Co. v. Williamson, 36 F.Supp 

D.C.Or. It is history of which th 
court may take judicial knowledge that 
the president of the French-Glenn Liye- 
stock Company was killed by a squat- 
ter upon lands which the French- 
Glenn Livestock Company claimed and 
that his slayer was acquitted by ir 
Harney County jury—U. 8. y. Otley, 
34, I'.Supp. 182. = age 

Cal.App. The District Court of Ap-_ 
peal may take judicial notice of de- 


pression period.—White vy. Citizens 
Nat. Trust & Savings Bank of Los 
Angeles, 116 P.2d 117. 

Iowa. It is common knowledge that 
economic conditions grew more de- 
pressing in 1929 until collections be- 
came practically impossible.-—In_ re 


State Bank of Central City, 294 N.W. 
“NH. The Supreme Court will judi- 


* \seev ; 7 wibar dis 4 _ ; x i 7 y 
WSMIGSy 6 oe ee 
” ee ee , S57 AG 
( notice that the trend and course 
of yield from 
various forms, kind, and character dur- 
ing the past 10 years has been down- 
ward, and that in general the yield has 
been reduced from one-half to_ one- 
- third.—State v. Hampton Water Works 
 Co., 18 A.2a 765, rehearing denied 19 
Dee Aved! 436; 
 -'NwJ.Sup. It is common knowledge 
Pi that unemployment had reached a 
 erises of nation-wide proportions at 
time of enactment of federal low rent 
housing law in 1937. United States 
‘Housing Act of 1937, § 1, 42 U.S.C.A. 
ry § 1401.—Ryan v. Housing Authority of 
Ee 
7% 


a 


ty of Newark, 15 A.2d 647, 125 NJ. 
’ 36. - 


 N.Y.Sup. It is common knowledge 
‘that conditions existing in 1933  re- 
quired mortgage moratorium laws.— 
- Delaware & Hudson Co. v. Utica, Cc. & 
__ BR. Co., 21 N.Y.S.2d 410, 174 Mise. 
408, affirmed 20 N.Y.S.2d 1012, appeal 
granted 21 N.Y.S.2d 393. 4 
©. In determining : rail- 
, ad should be allowed to discontinue 
its agency at a particular station which 
was operated at a loss, Supreme Court 
was required to take judicial notice of 
conditions existing in recent years 
which resulted in curtailment of busi- 
+ ness previously done by railroad com- 
panies.—Southern Ry. Co. vy. Public 
ervice Commission, 10 $.H.2d 769, 195 
HOR GAT. , 
§.C. It is common knowledge that 
in 1922 banks generally allowed with- 
drawal of funds in savings account at 
i the loss of interest 
Britton, 15 S.K. 


thereon.—Chandler_ v. 
2d 344, 197 S.C. 303. 
- Tenn.App. The Court of Appeals 
may take judicial notice of general de- 
pression beginning about 1930 and con- 
inuing for several years, general ef- 
fect thereon on securities in general, 
such as stocks and bonds, general de- 
reciation in property values, and espe- 
ally effects thereof on banks.—State 
ex rel. Wilson v. Meek. 146 S.W.2d 961. 
— The Court of Appeals may take ju- 

- dicial notice that it was difficult, dur- 
ing depression beginning about 1930, 
for any fiduciary, charged with duty 
of investing trust funds in securities 
authorized by law, to select investments 
for such funds.—State ex rel, Wilson 
& Meek, 146 S.W.2d 961. 

_ -€enn.App. The Court of Appeals will 
take judicial notice of financial condi- 
tions in March, 1933, and circumstanc- 

es under which many people found it 

necessary to adjust their financial af- 
fairs at such time.—Clack y, Standefer, 

— 147 S.W.2d 764. 


§ 1927 
 -p.C.Ma. The court will take judicial 
notice that war began about Septem- 

ber 1, 1939, and of general course of 
developments of the war, including 
German occupation of Norway in April, 
1940, and of Belgium, Holland, and 
parts of France in May and June, 1940, 
and that Italy declared war on France 

and England about June 10, 1940.— 
_ Whe Austyard, 34 F.Supp. 4381. 


i 


: 


be 
re 


§ 1940 
mA Ct.cl. The Court of Claims would 
take judicial notice that term ‘“gaso- 
line” as used in 1933 and 1934 was 
universally understood throughout 
country to mean a liquid, the chief use 
of which was as a fuel for propulsion 
of motor vehicles, motorboats, or air- 
oa oman “Ae LO an Se ety (ied DES) 1h a) OF 


¢ 


— Cal.App. It is common knowledge 
that expressions referring to a place 
as one’s “home” indicate merely that 
Speaker is referring to place of his 
origin and that such expressions do 
mot mean place which speaker consid- 
ers his present domicile and residence. 
nan re Winzeler’s Estate, 108 P.2d 
‘a pp. The court will take judi- 
ce that the names “John” and 


i usual nickname for 
Lewis v. West Side Trust & Savings 
Bank of Chicago, 30 N.H.2d 767, 307 Ill. 


_ App. 473, transferred 25 N.E.2d 818, 
873 Ill. 245. 
It is common knowledge that 


oO, 


invested property in its” 


r tee 


in 


—Melton v. Sneed, 
§ 194 y beret it 
Ohio App. It is common knowledge 
that the words “‘political campaign” are 
sometimes given by common usage a 
narrow construction and sometimes a 
somewhat broader construction.—State 
ex rel. Green y. City of Cleveland, 33 
N.B.i2d 35. 
§ 1944 


Ill.App. It is matter of common 
knowledge that persons approaching 
paved highway from side street have 
right to enter on and use highway as 
well as one traveling on pavement from 
a distance.—Wallace vy. Parnell, 28 N.E. 
2d 569, 306 Ill.App. 310. 

Mo. In suit involving issue whether 
plaintiff was adopted son and heir of 
deceased, Supreme Court, in determin- 
ing jurisdiction, would take judicial 
notice that certain items not involved 
in present action were chargeable 
against deceased’s estate—Smith  v. 
Oliver, 148 S.W.2d. 795. 


§ 1947 4 ‘ 

U.S.Ga. The Supreme Court judicial- 
ly knows that the purpose of the Fair 
Labor Standards Act is to exclude from 
interstate commerce goods produced for 
the commerce and to prevent their pro- 
duction for interstate commerce under 
conditions detrimental to the mainte- 
nance of the minimum standards of 
living necessary for health and general 
well-being, and to prevent the use of 
interstate commerce as the means of 
competition in the distribution of goods 
so produced and as the means . of 
spreading and perpetuating such sub- 
standard labor conditions among the 
workers of the several states. Fair 
Labor Standards Act of 1938, §§ 2(a), 
3(b). 29 U.S.C.A. §§ 202(a), 203(b).— 
U. S: v.. Darby, 61 8.Ct. 451, reversing 
32 F.Supp. 734. 

C.C.A.9. The courts in the District 
of Columbia take judicial notice of the 
laws of the states of the Union.—In- 
graham y. Commissioner of Internal 
Revenue, 119 F.2d 223. 


C.C.A.Ariz. The Circuit Court of Ap- 
peals would take judicial notice that 
the Walapai Tribe of Indians in Ari- 
zona had no recognized right of occu- 
paney of public lands other than in 
reservations set apart by the federal 
government for the Tribe, in view of 
fact that it was policy of government 
to recognize in the territory ceded to 
the United States by Mexico under 
treaty of Guadalupe Hidalgo only those 
Indian rights which existed under 
Spanish or Mexican law at time of the 
cession.—U. S. v. Santa Fe Pac. R. Co., 
114 F.2d 420. 

C.C.A.Del. Federal courts in exercis- 
ing original jurisdiction take judicial 
notice of the law of every state.—Gal- 
lup v. Caldwell, 120 F.2d 90, reversing 
32 F.Supp. 711. 

D.C.Ill. In action for negligence in 
federal court, complaint charging viola- 
tion of state statute and ordinance 
stated cause of action notwithstanding 
that statute and ordinance were not 
set forth, since judicial notice would 
be taken of statute and charge of its 
violation stated case of negligence, 
whether or not ordinance was violated. 
—Teplitzky v. Pennsylvania R. Co., 38 
F.Supp. 535. 

The federal courts take judicial no- 
tice of the statutes of the various states 
including a state statute of limitations. 
—Teplitzky v. Pennsylvania R. Co., 38 
F.Supp. 535. 


D.C.Ky. The federal district court 
has judicial knowledge of fact that the 
marketing of tobacco constitutes one 
of the great basic industries of the 
United States with ramifying activities 
which directly affect interstate and for- 
eign commerce and that Congress has 
so declared by the Agricultural Ad- 
justment Act. Agricultural Adjustment 
Act of L938 i Syst a7 WU SeCoAGe set olale—— 
Downey v. Geary-Wright Tobacco Co., 
39 F.Supp. 33. : 

The federal district court must take 
judicial notice not only of provisions 
of Agricultural Adjustment Act but of 
all rules and regulations made and pro- 


mineral ri; 
9 P20 509. ba Bt 
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District Court > 
take judicial notice that the possession 
of whisky is prohibited in Mississippi. | 
—Downing v. Davis, 34 F.Supp. 872. — 

Ct.Cl. Where the agreements are 
found in the statutes, the court takes 
judicial notice of what said agreements 
contain, and it is held that an exam- 
ination of said agreements shows that 
the defendant merely agreed to make 
up rolls of the citizens of the plaintiff 
nation.~-Creek Nation v. U. S., 92) Ct. 
Cl. 346. certiorari denied 61 S.Ct. 1099. 
313 U.S. 581, 85 L.Ed. —. 

Ark. It is common knowledge that 
since attorney general’s opinion was 
given in 1935 that pnblication of list 
of tax delinquent properties was au- 
thorized, newspapers” generally have 
published detailed delinquent lists and 
the general assemblies of 1937 and 
1939 did not deal with that subject.— 
Thomas vy. Branch, 150 S.W.2d 738. 

Cal.App. The courts must take ju- 
dicial notice of the public and private 
official acts of the legislative, executive 
and judicial departments of the State 
of California and of the United States 
government, and of records of General 
Land Office of | United States, and of 
regulations of Department of Interior. 
Code Civ.Proc. § 1875.—Arnold vy. Uni- 
versal Oil Land Co., 114 P.2d 408. 

Cal.App. The courts will take judi- 
cial notice of acts of the legislature. | 
—Shields v. Oxnard Harbor Dist., 116 
Pe2d' 127, 

Fla. The trial court is bound to take 
judicial cognizance of publie statutes, 
where complaint alleges sufficient facts 
to show that the plaintiff is entitled to 
relief under such statutes.—Jones v. 
City of Arcadia, 3 So.2d 338. 4 

Ga.App. The Court of Appeals will 
take judicial cognizance of the provi- 
sions of the State Constitution.— 
Brooks County vy. Elwell, 11 S.B.2d 82. 

IilApp. The Appellate Court will 

take judicial notice that federal stat- 
ute exists prohibiting excavation under — 
pail elas ME ws aes States with- 
out authority o ecretary of War. 33 
U.S.C.A. § 403.—Bohm vy. Gerdes, 32 N. 
EH.2d 1000, 309 IllLApp. 206. 
_ Neb. The Supreme Court could take 
judicial notice of enactment of statute 
permitting failed banks to do a limited 
banking business under certain condi- 
tions, the statute granting emergency 
powers to Secretary of the Department 
of Trade and Commerce to make rules 
and regulations for the protection of 
banks and their depositors and stat- 
ute granting moratorium in foreclosure 
actions as well as the general condi- 
tions existing which, by that legisla- 
tion, were sought to be remedied. 
awe LSE £e ay Lies sabtate ex rel, 
ebraska ate Bar Ass’n y. Ba 
297 N.W. 138. sete 
_ Nev. It is common knowledge that 
in Nevada one may file suit for divorce 
after residing in the state for six 
weeks, and that most Nevada divorce 
cases are commenced, heard, and deter- 
mined in the city of Reno.—In re Po- 
rep, 111 P.2d 533. 

N.J.Dist. The district court cannoi 
take judicial notice of the usual cost 
of funerals nor of the minimum cost, 
nor of the extent of funeral services - 
required in case of a person of small 
means, but the court takes judicial 
notice of statutory determination of 


reasonable cost of the funeral of a 
poor person. N.J.S.A. 30:5-16, 44:7- 
13.—Mondock vy. Gennrich, 21 A.2da 


611, 19 N.J.Misec.. 499. 

_N-Y¥.Sup. Supreme Court would take 
judicial notice that Administrative Code 
Was enacted at a special session of the 
Legislature in December, 1937, on an 
emergency message and a message of 
necessity from the Governor at the be- 
hest of city authorities, and that it was 
a inatter of great haste, and that in- 
consistency, inadvertency, or error was 


very likely to occur. Administrative 
Code, § 1—0.0 et seq—Ameriean Dock 
Co. vy. Citv of New York, 21 N.Y¥.S/2d 


943, 174 Mise. 813, 
S.C. The Supreme Court would take 


wy 


mstruction of r right of 
way was granted to company by own- 
ers ‘thereof. 12 St. at Large p. 551.— 
Atlantic Coast Line R. Co. v. Little, 12 
‘$.B.2d 7, 195 S:C. 455. - 

Wash. It is a matter of common 
knowledge, of which Supreme Court 
may properly take notice, that there 
are definite requirements for enlist- 
ment in United States Navy, Marine 
Corps, Naval Auxiliary Service or 
Coast Guard.—De Cano vy. State, 110 


Pi2d7627. 

W.Va. The Supreme Court of Ap- 
peals would take judicial knowledge 
of a statute of the state—Tokas v. J. 
J. Arnold Co., 11 S.H.2d 759... 
= § 1948 

D.C.Mich. The court may take_no- 
tice of the fact that prior to the 1928 
amendment of the federal act  provid- 
ing that federal tax liens shall not be 
valid ag against purchasers, ete., until 
notice has been filed in accordance with 
the law of the state, 39 states had en- 
acted legislation for the protection of 
mortgagees and purchasers pursuant to 
the federal act. Rev.St. § 3186(b), as 
amended by Revenue Act 1928, § 613 
(a), 26 U.S.C.A. Int.Rev.Acts, p. 461. 
—U. S. v. Maniaci, 36 F.Supp. 293, af- 
firmed 116 F.2d 935. 

Minn. Judicial notice of statutes of 
a sister state may be taken provided 
reasonable notice in the pleadings or 
otherwise is given to adverse party.— 
Patterson v. Consumers Roofing Co., 
295 N.W. 401. : 

Mo.App. Where plaintiff filed its ac- 
tion against defendant in Missouri on 
a petition which did not plead any 
statute of Mississippi, a common-law 
state, where the transaction out of 
which the controversy arose was enter- 
ed into and completed, and there was 
no pleading with reference to the stat- 
utes of Mississippi, there was no pre- 
sumption that the statutes of Missis- 
sippi were the same as those of Mis- 
souri, and hence the Missouri court 
would apply the common law of Mis- 
souri, since the courts of one state do 
not take judicial notice of the laws 
of a sister state.—Mississippi Cotton- 
seed Products Co. v. First Nat. Bank 
in St. Louis, 142 S.W.2d 1106. : 

In action by drawer of draft which 
had been deposited for collection with 
Mississippi. bank which transmitted 
draft to defendant bank, to recover 
amount of draft after defendant bank, 
on learning that Mississippi bank was 
closed for liquidation, applied proceeds 
of draft on indebtedness to it of Mis- 
sissippi bank, admission in agreed 
statement of facts that drawer had re- 
eovered a certain sum through trust 
company on three drafts which had 
been delivered by drawer to Mississippi 
bank could not be viewed as a compli- 
ance with Missouri statute providing 
that Missouri courts shall take judicial 
notice of public statutes and judicial 
decisions of the courts of sister states 
in actions wherein the law of another 
state is pleaded. Mo.St.Ann. § 806, p. 
1057.—Mississippi Cottonseed Products 
Co. v. First Nat. Bank in St. Louis, 
142 S.W.2d 1106. 

Mo.App. Though the St. Louis Court 
of Appeals will take judicial notice of 
fact that common law is the basis of 
jurisprudence of Illinois, that court 
eannot in absence of an appropriate 
pleading take judicial cognizance of the 
specific law on a particular subject, but 
must indulge the presumption that the 
common law rule on the subject is the 
same as that announced by the courts 
ot Missouri.—Smith y. East St. Louis 
Riva Co: Lb2.S.We2d 204. 

In action for injuries sustained in 
eollision between plaintiff's taxicab and 
defendant’s street car in Illinois, the 
pleading by defendant of Illinois stat- 
utes relating to speed and right of way 
did not require Missouri appellate 
court to take judicial notice of Illinois 
common law of contributory negli- 
gence, violation of which formed basis 
ot defense pleaded in other paragraphs 
of defendant’s answer, and, except with 


re 


Rey.St.1939, 
806, p. 1057; 
Hurd Stats. Ill. ec. 95%, § 
Smith v. Bast St. Louis Ry- Co., 152 S. 
W.2d 204. aH 

N.J.Ch. The law of a sister state at 
a given time is a ‘question of fact” 
which must be ascertained by compe- 
tent proof, and where no evidence is 
offered with respect to law of sister 
state to be applied, presumption exists 
that common law principles as_ they 
exist in New Jersey prevail also in the 
sister state. N.J.S.A. 2:98-18.—Red- 
mond y. New Jersey Historical Soc., 
18 A.2d 275, 129 N.J.Eq. 57. 

The statute permitting courts of New 
Jersey to take judicial notice of re- 
ports of judicial decisions of other 
states as evidence of the common law 
of such state is not mandatory. N.J. 
S.A. 2:98-18.—Redmond y, New Jer- 
sey. Historical Soc., 18 A.2d 275, 129 
N.J.Eq. 57. 

N.Y. The question of effect to be 
given to foreign law within New York 
by New York courts must be deter- 
mined in accordance with New York 
law, but question of what is the law 
of the foreign jurisdiction is one of 
fact, and such law must be proved as 
facts are proven.—Read y. Lehigh Val- 
ley R. Co., 31 N.H.2d 891, 284 N.Y. 435, 
modifying 17 N.Y.S.2d 99, 258 App. 
Div. 948, appeal granted 18 N.Y.S.2d 
1002, 259 App.Div. 705. 

N.Y.Dom.Rel.Ct. In a proceeding be- 
fore a New York court, the applicable 
common law of another state is deemed 
to correspond with that of New York, 
and statute law of another state must 
be proved as a fact.—Anonymous y. 
Ape DSN OUs, 22 N.Y.8.2d 598, 174 Misc. 


Or. The Supreme Court took ju- 
dicial notice of fact that Washington 
statute authorizes notaries public of 
that state to take oaths to depositions 
and affidavits. Rem.Rev.Stat.Wash. § 
9902, subd. 3; O.C.L.A. § 2-503.—Ha- 
ley v. Sprague, 111 P.2d 1031. 

Pa. Where life policy providing for 
disability benefits was delivered and 
proof of disability was made in New 
Jersey in action on life policy in Penn- 
Sylvania, judicial notice of the law of 
New Jersey would be taken. 28 PS. 
§ 291.—Astrin v. Metropolitan Life Ins. 
Com VyvAc2d 887; 34h Pa t20: 

Pa.Super. In action on New York 
ecoutract executed in Pennsylvania by 
married woman, wherein at argument 
on motion for judgment notice was 
served upon counsel for married wo- 
man that plaintiff would ask court to 
take judicial notice and receive evi- 
dence of the law of New York pertain- 
ing to liability of a married woman 
on a contract of guaranty or surety- 
ship, trial court properly took judicial 
notice of the laws of the state of New 
York under Uniform Judicial Notice of 
Woreign Law Act. 28 P.S. §§ 291-294. 
—United Factors Corporation v. Mogul, 
16 A.2d 735, 142 Pa.Super. 506. 

Tenn, Trial courts do not take no- 
tice of the laws of sister states, and 
such laws, when relied on, must be 
pleaded and proven—Kennard y. Illi- 
nois Cent. R. Co., 148 S.W.2d 1017. 

Wash. Where applicable law of 
Alaska was not pleaded, it must be 
presumed that the law of Alaska was 
the same as that of the state in which 
the action was brought.—Smaby vy. 
Shrauger, 115 P.2d 967. 


§ 958, 
Smith- 


§ 1951 

C.C.A.Tex. The rule that courts of 
one country cannot take cognizance of 
the laws of another without plea and 
proof applies in courts of the United 
States —Rowan v. Commissioner of In- 
ternal Revenue, 120 F.2d 515. 

D.C.N.Y. On motion to remand cause 
to state court on ground that plaintiff 
whose naturalized citizenship in Italy 
was revoked by royal decree was not a 
citizen or subject of Italy, the law of 
Italy was a question of fact, and no 
ptoof haying been offered to establish 
whether there is a distinction between 


- American courts. must be 


39(2).—- 


fee 
and “sub; 


Code, § 24(1) (ce), 28 U.S 
(c); .S.C.A.Const. art. 
vedieff v. Cities Service O 
Supp. 999. 1 4 Sat 
_ Mass. The Massachusetts court ta 
judicial notice of provisions of th 
code of Italy in determining validity of 
marriage in Italy. G.L. bers Cs 
233, § 70.—Vergnani v. Guidetti, 

E.2d 272, 308 Mass. 450. 


N.Y.Sup. Under New York 
prudence, foreign law is 
“question of fact’? which must 


nleaded and proved as other facts.— 
Anerhach y. Grand Nat. Pictures, 29 
N.Y.S.2d 747, 176 Mise, 1031. | 

Wuere plaintiff, as third party be 
ficiary, sued defendant for damages fo 
breach of contract made in Engla’ 
between defendant and another, 
plaintiff, on application, by defe 
ant’s liquidator to vacate warrant « 


) right to sue 
contract, liquidator would be require 
to answer complaint, set up pertinent! 
law of England as a defense and proy 
it as a fact, and when such was do 
plaintiff would be entitled to challe 
sufficiency of defense, cross-exa 
liquidator’s experts on relevant En, 
lish law, and present expert proo 
meet such defense.—Averbach yv. Gr 
Nat. Pictures, 29 N.Y.S.2d 747, 
Mise, 1031. oles 
N.Y.Mun.Ct. In action against Sou 
American collecting agent to re 
amount collected in excess of co! 
sions and other charges, a defense | 
in accordance with laws of Colomb 
the agent had complied with its con- 
tract and owed no duty thereunder 
ineffective if it were intended to 
based on laws of Columbia, in abs 
of allegation as to such law in w! 
or in substance, since foreign law | 
a fact which must be pleaded | 
proved as such.—Osborne vy. — 
Aleman-Antioqueno, 29 N.Y.S.2d 
176 Mise. 664. aay 
§ 1952 


_Cal.App. The courts must take ju-— 
dicial notice of the public and private 
official acts of the legislative, executive 
and judicial departments of the State 
of California and of the United St 
government, and of records of Gen 
Land Office of United States, and of 
regulations of Department of Interior. 
Code Civ.Proc. § 1875.—Arnold v. Uni- 
versal Oil Land Co., 114 P.2d 408 

Ky. In determining validity of 
tamentary clause whereby  testatr 
gave residue of her estate to ‘ 
Catholic Diocese of Kentucky, at 
Louisville, Kentucky, for the educa- 
tion of young priests’, the chancellor | 
was authorized to take judicial cogni- 
zance of statute creating the Catholi 
Diocese of Kentucky at Louisville ; 
corporation sole under the name of th a 
Roman Catholic Bishop of Louisville 
Acts 1887-1888, c. 1123; ° Ky.St. 

14 


1624.—Shrader y. Erickson’s Ex’r, 
S.W.2d 63, 284 Ky. 449, 
§ 1956 ; 
N.Y.City Ct. ln action by sean en to 
recover a month’s wages under federal 
statute concerning right of seamen t 
wages in case of improper discharge, 
city court of city of New York would 
take judicial notice that it would be ~ 
highly dangerous to peace of the United _ 
States that a vessel flying an American — 
flag enter waters of warring nations. 
46 U.S.C.A.~§ 594; Neutrality Act o 
1939, § 1 et seq., and. § “2x 22 am 
C.A.'§ 245] et seq., and 245j—1(k)— 
Hopkins ‘v. Moore-MeCormack Lines, — 
22. N.Y.S8.2d 72, 175 Mise. 109, 3, 
§ 1960 
The Supreme Court would take- 
notice that ordinance of city — 
of Birmingham prohibiting exhibition 
of motion pictures that ure indecent 
and suggestive gives city officials no- 
right of seizure, etc., and that theatre- 
operators, in seeking temporary. writ 
of injunetion to restrain city officials — 
from seizing a certain film and from 
interfering with exhibition of film in 
theatre, were therefore not seeking to. 


is 


Ala, 
judicial 


; Cy 
Connor, 198 So. 850, — ; 2 
ULApp. The Appellate Court: would 
take judicial notice of ordinance of 
city of Chicago found in the Revised 
Chicago Code of 1931. | Smith-Hurd 
‘Stats. ec. 51, § 48a.—Doran v. Boston 
Store of Chicago, 30 N.E.2d 778, 307 
€ TlLApp. 456. | eae 
I.App. The court takes judicial no- 
e of all general ordinances of mu- 
ipalities within its territorial juris- 
tion. Smith-Hurd Stats, ¢. 51, §§ 
8a, 48b.—Gobeli vy. Braga, 35 N.E.2d 
29, 311 TILApp. 46. 6% 
Ky. In absence of charter provision 
ving it authority to take notice of 
rdinances, the Court of Appeals would 
ot take judicial notice of ordinances 
‘ourth-Class eity.—Davis v. Pelfrey, 
‘S.W.2d 723, 285 Ky. 298. 


22 Ky-:St: 
, 150 S.W 


o. If a case is being tried in a 
icipal court, the municipal court 
take judicial notice of an ordi- 
: nee in force in that particular juris- 
diction; but, when a case originally 
begun in a state court is being tried 
there, an ordinance, unless admitted by 
the pleadings or in open court by the 
arties, must be proved like 
te’s statute—Page v. Wieland, 28 
H.2d 583, 187 Ohio St. 198. 
In action for injuries to 
struck by 


iv.App. Courts do not take ju- 
notice of municipal ordinances, 
hey must be alleged and proved as 
R r facts.—McGuire y. City of Dallas, 
- 151 S.W.2d 617, error dismissed, judg- 
ment correct. . 
Wash. In action for injuries sus- 
ed in intersectional automobile col- 
nm where it was alleged that proxi- 
nate cause of the collision was de- 
ant’s careless operation of auto- 
mobile in disregard of the “traffic 
ordinances of the City of Bremerton 
and the laws of the State of Washing- 
and no proof was_ offered as to 
e nature of the ordinances, court 
was not required to take judicial no- 
ice of ordinance and the giving of an 
instruction as to the provisions of city 
ordinance on subject of speed of mo- 
tor. vehicles was prejudicial error. 
.Rev.Stat. § 291.—Peterson v, May- 
, 116 P.2d dies 


+ , § 1961 : 
“UiApp. The Appellate Court will 
e judicial notice of an ordinance but 
‘ e provisions of the ordinance should 
e called to Appellate Court’s attention, 
and where this is not done, the or- 
p ~ dinance will not be considered.—Kahler 
vy. Marchi, 29 N.H.2d 854, 307 Ill.App. 


23. 1 ; 

Ky. The Court of Appeals will take 
judicial knowledge of ordinances of 
cities of the first class.—Maupin v. City 
' Louisville, 144 S.W.2d 237, 284 Ky. 


hy Pes 
UAL 
7 


“ee § 1964 

D.C.Pa. The admiralty court takes 
udicial notice of the existence, opera- 
tion, and effect of physical laws and 
i henomena, and may consult scientific 
rks and treatises and textbooks on 
ysics.—The 8. C. L. No. 9, 37 F.Supp. 
affirmed 114 F.2d 964. 

. The Supreme Judicial Court 
draw upon its own knowledge 
in Massachusetts latitude very 
daylight remains at about 9:10 
on July 29.—Lyongs v. Todina, 29 


d 6. 

‘ f determining whether 
as aoe ae grandson who was delivered 
eight months and six days after testa- 
tor’s death was a life “in being” at time 
of testator’s death, court could take 
udicial notice that the time which in- 
ervened between conception and deliy- 


a foreign: 


iT ao YEN Pay ae ae reat 4 
vt. The Supreme Court takes ju 
cial notice that a severe bodily injury 
produces pain, and takes judicial notice 
of such natural laws as are matters of 
common knowledge.—Goldberg y. Gin- 
toff, 20 A.2d 114, 112 Vt. 43. 

It is common knowledge that broken 
bones will unite by process of nature, 
but only when the broken parts can be 
placed and retained in» annosition.— 
Goldberg -v.. Gintoff, 20 A:2d 114, 112 

43. 


Vt. 
§.1965 

D.C.Pa. The admiralty court takes 
judicial notice of the existence, opera- 
tion, and effect of physical laws ‘and 
phenomena, and may consult scientific 
works and. treatises and textbooks on 
physics.—The S. C. L. No. 9, 37 F. 
Supp. 386, affirmed 114 F.2d 964. 

Ct.cl. It is common knowledge that 
increasing the displacement of ship by 
increasing the width of its hull would 
increase its draft.—Mar-De Passy Cor- 
poration v. U. S., 35 F.Supp. 540: 

Ct.Cl. It is common knowledge that 
increasing the displacement of ship by 
increasing the width of its hull would 
increase its draft—Mar-De-Passy Cor- 
poration v. U. S., 37 F.Supp.. 141, 

Me. It is common knowledge that 
the high water mark of an ocean dif- 
fers materially from that of the low 
water mark.—Ogunquit Beach Dist. v. 
Perkins, 21''A.2d 660. 

Mass. It is common knowledge that 
in ordinary use of rubber bottle stop- 
per, it may be reasonably expected to 
be dislodged from bottle whenever the 


‘pressure of gas becomes too great for 


it to withstand.—Cavanagh v. F. W. 
Woolworth Co., 32 N.E.2d 256, 308 
Mass. 423. 

Mo.App. The Court of Appeals will 


take judicial knowledge that there are 
many things that will cause a moving 
object to suddenly stop with violence. 
—Axon vy. Kansas City Public Service 
Co., 142 S.W.2d 342. ‘ 


Mo.App. The Court of Appeals will 
take judicial notice of facts that some 
time must elapse from moment that lo- 
comotive engineer realizes danger of 
train colliding with truck approaching 
track until whistle can be blown or 
yell rung and that it takes some time 
for sound to travel and appreciable 
time for truck driver’s mind and mus- 
cular system to act, and for clutch to 
be released and brakes applied.—Thom- 
asson v. Henwood, 146 S.W.2d 88. 

Mont. It is well known that flotsam 
is deposited most largely at points of 
eddy or slow current and by slowly 
falling water levels rather than by 
swift direct flow.—Irion v. Hyde, 105 
P.2d 666. 

Pa. That a person may receive an 
electric shock without being burned and 
that the natural reaction to even a 
slight shock is an inyoluntary with- 
drawal are matters of common exper- 
ience.—Shapiro v. Philadelphia Blectric 
Co., 21 A.2d:26, 342 Pa. 416 

Va. On application for permit for 
operation of airport by University of 
Virginia offering a course in aeronau- 
tical engineering, State Corporation 
Commission judicially noticed that 
noise incident to warming up of air- 
planes could not possibly occasion any 
annoyance to objectors whose komes 
were over one-half mile from airport. 
Code 1936, §§ 3074a to 3074i, 3775a 
to 3775n—Batcheller v. Commonwealth 
ex rel. Rector and Visitors of Uni- 
versity of Virginia, 10 S.H.2d 529. 


§ 1966 

C.C.A.Okl. The Circuit Court of Ap- 
peals will take judicial notice that 
crude oil is not wholly free from im- 
purities.—U. §S. v. Stanolind Crude Oil 
Purchasing Co., 113 F.2d 194, 

D.C.N.Y. The manufacturer or sell- 
er of a shoe cleaner was not liable for 
death of 19-months old child of pur- 
chaser of cleaner resulting from con- 
sumption thereof, where it appeared 
cleaner was marketed in container 
clearly labeled to disclose use for which 
it was intended, thereby giving notice 


tak in ally oy 
em: ‘ tion, 
&. 


3 Girne Gs. h rie 
-D.C.Pa. The admiral rt takes 
judicial notice of the existence, opera- 
tion, and effect of physical laws and 
phenomena, and may consult scientific 
works and treatises and textbooks on 
physics.-The ‘S:: C..L. No.) 9,0 3748. 
Supp. 386, affirmed 114 F.2d 964. | 
Ky. It is a matter of common 
knowledge that whiskey warehouses 
usually have whiskies of various ages 
and that quality of whiskey improves 
with age’ and.there is a proportionate 
inerease in value, and that some brands 
of liquor are superior in quality_ to 
others and are of greater value.—City 
of Louisville y. Martin, 144 S.W.2d 
1034, 284 Ky. 490. AS 
Ky: It is common knowledge that 
odors, rats and flies are but temporary. 
—City of Frankfort v. Ballew, 151 8S. 
W.2d 1068, 287 Ky. 141. ks 
Mo. In action to recover double in- 
demnity benefits provided in life pol- 
icy, wherein insurer asserted that 
death of insured as result of inhalation 
of carbon monoxide gas from exhaust 
of his automobile while working 
thereon was death from poison within 
exception of double indemnity provi- 
sion, the nature of carbon monoxide 
gas and how it operates to produce its 
effects were not matters of which 
courts could take judicial notice, but 
were proper subjects of expert testi- 
mony.—Cleaver y. Central States Life 
ins. Co., 142 S.W.2d 474; 129 A.L.R. 


Mo. The Supreme Court will judi- 
cially notice that a black surface will 
reflect substantially less light than a 
light surface.—Zickefoose vy. Thompson, 
148 S.W.2d 784. fk 

Ohio App. It is common knowledge 
that no man could consume approxi- 
mately 20 drinks of intoxicating liquor 
in one evening and not be substantially 
affected in his senses and faculties.— 
Kirk vy. Birkenbach, 32 N.W.2d 76. 

Ohio App. It is common knowledge 
that any pavement is more or less slip- 
pery when wet, and, probably, it is well 
known that bituminous pavements, par- 
ticularly old ones, are more slippery 
than hard-surface roads of other mate- 
rial.—Oyster, vy. Kuhn, 32 N.B.2d 80, 65 
Ohio App. 533. 


Ohio App. It is common knowledge 
that white clay is a very poor. soil.— 
Kuehner v. Johnson, 34 N.H.2d 996. 

Tenn. It is common knowledge that 
the closing of the windows of an auto- 
mobile shuts out sounds from the out- 
sidei-Nashville, s©. & Sti. Li Ryio v. 
erie 152 S.W:i2d 1028, 177 Tenn. 


Tex.Civ.App. It is common knowl- 
edge that salt deposited on land kills 
vegetation and renders land sterile.— 
Paluxy Asphalt Co. v. Helton, 144 S.W. 
2d pee error dismissed, judgment cor- 
rect. : 

Tex.Civ.App. The Court of Civil Ap- 
peals must take judicial knowledge 
that oil, waste material from oil re- 
finery, drip oil, or gasoline may pol- 
lute water used for domestic purposes 
and damage land.—Rudeco Oil & Gas 
Co. v. Lemasters, 146 S.W.2d 806. 


§ 1967 

Ga.App. The court will not take ju- 
dicial knowledge of alleged scientific 
principle that a diesel engine cannot 
jerk in starting, but fact of ineapacity 
to jerk must be demonstrated by testi- 
mony of experts.—Alabama Great 
psa es an R. Co. v. MeBryar, 15 S.E.2d 


N.Y.App.Div. It is common knowl- 
edge that coursing sleds are not easily 
controllable, and that novice skiers are 
notoriously unable to direct their own 
movements.—Morse y. State, 29 N.Y.S. 
2d 34;\ 262 App.Div. 324. 

Pa.Super. The trial judge had right 
to charge jury concerning the effect of 
starting motor and passing of gaso- 
line thereto, as a scientific faet which 
was a matter of common knowledge 


i. 
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and might be assumed.—Saar v. Saar, 
17, A.2d' 745. 

Tex.Civ.App. It is common knowl- 
edge that X-ray pictures’ only reflect 
shadows of hard or solid substances, 
and that an expert may detect frac- 
tures, dislocations of the bones, and 
other physical defects by an examina- 
tion of the picture.—Texas & Pac. Ry. 
Co. v. Cassaday, 148 S.W.2d 471, error 
dismissed, judgment correct. 

§ 1969 


Cal. It is common knowledge that 
aged people require care and attention 
apart from financial assistance, and the 
supply of that care and attention is 
as much a charitable and _ benevolent 
purpose as the relief of their financial 
wants.—In_re Henderson’s Estate, 112 
P.2d 605, 17 Cal.2d 853, prior opinion 
205 OP2d 49872 

Cal.App. It is common. knowledge 
that “skylarking”’ at high rates of 
speed is engaged in at times by auto- 
mobile drivers and _ particularly by 
youthful drivers, merely for sake of 
thrill which it produces and with reck- 
less indifference to consequences... Ve- 
hicle Code, § 403, St.1935, p. 154.— 
Rawlins v. Lory, 111 P.2d 973. 

Ga.App. It is common knowledge 
that men when intoxicated have en- 
tered their homes, knowing that their 
wives were therein, at unseemly hours 
and in an ‘unseemly manner, and that 
one would not necessarily expect to be 
killed on such an occasion.—Riggins v. 
Equitable Life Assur. Soe. of U. S., 14 
S.B.2d 182, 64 Ga.App. 834. 

Ind.App. It is common knowledge 
which the decedent, whose death was 
allegedly caused by antirabies vaccine 
and who was a man of mature age, was 
presumed to have had that for the past 
centuries rabies has been one of the 
most dreaded diseases of man resulting 
usually in horrible suffering and death. 
—Carmen vy. Bli Lilly & Co., 32 N.H.2d 
729. 

La.App. It is common knowledge 
that many people have potential hernia 
for years and are ignorant of the Acts 
that they continue without discomfort 
to perform their regular work, though 
it be heavy, that hernias generally de- 
velop gradually and the condition en- 
larges imperceptively and without 
knowledge of the person, and that if 
a hernia is produced suddenly, it is al- 
most invariably accompanied with pain 
and a burning sensation.—Donovan v. 
Standard Oil Co. of Louisiana, 197 So. 
320 


La.App. It is common knowledge 
that fractures of leg do not necessarily 
produce permanent disability, in whole 


or in part.—Thornton v. Mercer, 199 
So. 407. 
La.App. It is common _ knowledge 


that pedestrians using ordinary care 
are able to walk over marble steps in 


perfect safety.—De Latour v. Roose- 
velt Hotel, 1 So.2d 353. 
La.App. is common knowledge 


that some persons having good eye- 
sight can see much better in the dark 


than. others.—Wink v. Thompson, 2 
$o.2d 693. 
Minn. It is common knowledge that 


persons while engaged in their usual 
work or while walking or even while 
in bed resting collapse and die and 
when there are no evidences of death 
producing injuries on the body, no 
one can determine that death resulted 
from external, accidental violence and 
was not contributed to by disease.— 


Plotke v. Metropolitan Life Ins. Co., 
299' N.W. 216. 
Mo. The Supreme Court will judicial- 


ly notice that ordinary walking speed 
of average man is 2 or 3 miles per hour, 
or 2.9 feet to 4.4 feet per second.— 
Giczetoose vy. Thompson, 148 S.W.2d 
‘ . 

Mo. The Supreme Court judicially 
knows that a person may be uncon- 
scious one moment and fully conscious 


and sane shortly thereafter.—Hen- 
nings vy. Hallar, 149 S.W.2d 338. 
Mo.App. The Court of Appeals will 


take judicial notice of facts that some 
time must elapse from moment that l= 
comotive engineer realizes danger of 
train colliding with truck approaching 


EVIDENCE 


‘track until whistle can be blown or bell 


rung and that it takes some time for 
sound to travel and appreciable time 
for truck driver’s mind and muscular 
system to act, and for clutch to be re- 
leased and brakes applied.—Thomas- 
son v. Henwood, 146 S.W.2d 88. 

Mo.App. The court would not assume 
as a matter of common knowledge, 
without competent medical evidence to 
that effect, that diabetes is a progres- 
Sive, incurable  disease.—Poignee  v. 
John Hancock Mut. Life Ins. Co., 147 
S.W.2d 677. 

Mo.App. It is a matter of common 
knowledge that misrepresentations fre- 
quently occur when an affidavit as to 
age is required in order to get.a mar- 
riage license.—Hente v. Michie, 151 S. 
W.2d 107. 

N.J. It is a matter of general knowl- 
edge that typhoid fever can be con- 
tracted through contact with sewage.— 
Bobertz vy. Hillside Tp., 19 A.2d 801, 
126 N.J.L. 416, affirming 15 A.2d 796, 
125 N.I.Y. 321, affirmfng 14 A.2d 495, 
18 N.J.Mise. 399, reversing 9 A.2d 689, 
17 N.J.Mise. 396. 

N.M. Yt is common knowledge that 
the breathing of fumes and gases by 
truck drivers does not ordinarily 
cause pneumonia.—Stevenson vy. Lee 
Moor Contracting Co., 115 P.2d 342, 45 
N.M. 354. 

N.Y.App.Div. It is common knowl- 
edge that one may suffer a shock from 
an internal condition such as a_ heart 
condition, fall and revive, or recover 
until a recurrent attack is suffered.— 
Wolfson v. Metropolitan Life Ins. Co., 
28 N.Y:S.2d 490, 262 App.Div. 886. 

N.Y.Mun.Ct. That normal, careful 
and prudent. person walks forward, not 
backwards, and that there is greater 
tendency for accidents to occur in 
walking backwards, because person do- 
ing so is unable to see where he is 
going and is more apt to lose his bal- 
ance, are matters of common knowl- 
edge.—Grubman vy. City of New York, 
QUIN. Yess ede TON 

Ohio App. It is a matter of common 
knowledge that the so-called “reaction 
time’’ of the average man, that is the 
time elapsing from the moment one 
sees danger until the moment when 
he can actually get into action to 
avoid it, is about three-quarters of a 
second.—Ashbrook y. Cleveland Ry. Co., 
34 N.E.2d 992. 

Okl. It is matter of judicial knowl- 
edge that common cold is prevalent and 
may be contracted by individuals under 
circumstances which offer no plausible 
explanation.—Oklahoma Natural Gas 
Co: v. Graham,'111°Pi2a 173: 

Or. It is a well-known fact that a 
leg may be fractured by the application 
of comparatively slight force.—Hamil- 
ton v. Finch, 109 P.2d 852, rehearing 
denied 111 P.2d 81. 

Pa. That a person may receive an 
electric shock without being burned and 
that the natural reaction to even a 
slight shock is an involuntary with 
drawal are matters of common _ ex- 
perience.—Shapiro v. Philadelphia Elec- 
tric Co., 21 A.2d 26, 342 Pa. 416. 

Pa.Super. It is well known that 
some veople cannot eat fish, strawber- 
ries, eggs, and many other foods with- 
out ill effects.—Barrett v. S. S? Kresge 
Co., 19 A.2d 502, 144 Pa.Super. 516. 

Pa.Super. It is a matter of common 
knowledge that there are many people 
who have a permanent partial disa- 
bility and are unable physically to 
perform laborious duties, but who are 
eapable of performing certain types 
of light work, and it does not follow 
because one is physically handicapped 
to a certain extent that he can be cor- 
rectly designated as an “industrial non- 
descript.”—Earley v. Philadelphia & 
Reading Coal & Tron Co., 19 A.2d 615. 
144 Pa.Super. 301. 

Pa.Com.Pl. Notice must be _ taken 
that paymaster and employers’ repre- 
sentatives as a rule are more familiar 
with Compensation Act than illiterate 
miners.—Barron v. Coxe Bros. & Co., 34 
Luz.L.Reg.Rep. 9, affirmed 13 A.2d 94, 
140 Pa.Super. 1. 

Tex.Civ.App. It is a matter of com- 
mon knowledge that handwritings often 
change over a period of years.—Neilon 


§ 1978 


v. Texas Trust & Security Co., 147 S. 
W.2d 321, error dismissed, judgment 
correct. 

Vt. It is well known that an insane 
person may often become sane at a 
later time.—In re Cornell, 18 A.2d 151. 

Vt. The Supreme Court takes judi- 
cial notice that a severe bodily injury 
produces pain, and takes judicial no- 
tice of such natural laws as are mat- 
ters of common. knowledge.—Goldberg 
v: Gintoff, 20 A.2d ‘114, 112) Vt 43.4 

§ 1970 

C.C.A.Wash. It is common -knowl- 
edge that safety in anything that re- 
quires human effort depends on the 
human_being.—The Denali, 112 F.2d 
952; adhering to 105 F.2d 413, revers- 
ing 23 F.Supp. 145, certiorari denied 
Alaska 8. S. Co. v. Pacific Coast Coal 
CorseO ss ChncOo. 

M.C.Mass. It is common knowledge 
that a frequent inducement for a gift 
inter vivos is not only desire to be re- 
lieved of responsibilities but to have 
children, or others who may be ap- 
propriate objects of donor’s bounty, in- 
dependently , established with compe- 
tencies of their own, without being 
compelled to await death of donor and 
without particular consideration of that 
event.— Worcester County Trust Co. v. 
U. S., 35 F.Supp. 970. 

Ariz. It is common knowledge that 
many persons think they need medical 
attention when in fact they do not.— 
Lowman y. Amphitheatre School Dist. 
No. 10, 109 P.2d 617. 

Ark, It is common knowledge that 
many people are allergic to particular 
foods and cannot eat them no matter 
how pure nor how well prepared.— 
phar Inc., v. Bennett, 146 S.W.2d 

Cal.App. It is common knowledge 
that one whose senses have been dulled 
by intoxicants is unable to control his 
bodily movements in a normal manner, 
and as a result the presence of such 
persons upon public streets and high- 
ways is dangerous not only to them- 
selves but to others who are lawfully 
using the streets and highways.— 
Johnston v. Brewer, 105 P.2d 365. 

Mo.App. In determining proper con- 
struction of Social Security Act, court 
could take judicial notice of fact that 
ordinarily no coercion is required to 
compel a child, who is able to do so, to 
support an indigent parent. Mo.St. 
Ann::1! § 012967 b=11(5; 416) ip.) Wave 
Howlett v. State Social Security Com- 
mission, 146 S.W.2d 94, certified to 
Howlett v. Social Security Commission, 
149 S.W.2d 806. 

Va. It is common knowledge that 
slum areas are breeding places for 
crime, moral degeneracy, and disease. 
—Mumpower v, Housing Authority of 
reyes of Bristol, 11 S.E.2d 732, 176. Va. 


§ 1977 

D.C.N.Y. In determining ‘whether 
Federal District Court in Eastern Dis- 
trict of New York obtained jurisdic- 
tion of Commissioner of Immigration 
and Naturalization, court could take 
judicial notice that office of the Com- 
missioner was in District of Columbia. 
but it could not take judicial notice of 
fact that unnamed person who held that 
office was an inhabitant -of the Bastern 
District of New York. Jud.Code, § 51, 
28 U.S.C.A. § 112.—Juell v. Commis- 
sioner of Immigration & Naturalization, 
37 F.Supp. 583. 

Cal.App. It is common knowledge 
that a person only 13 years of age is 
not permitted to enlist in the navy, and 
that a person only 16 years of age 
is not permitted to marry in California 
without his parents’ consent.—Hicks y. 
Ocean Shore R. R., 109 P.2a 1032. 

App.D.C. It is common knowledge 
that insane persons are usually the 
last to admit fact of insanity.—Corn- 
well v. Cornwell, 118 F.2d 396. 

1978 


§ 

C.C.A.Cal. It is commonly known 
that after the passing of the spring 
season live stock find good grazing on 
the salt grass of marsh lands above 
mean high tide.—U. S. v. Stewart, 121 


¥W.2d 705, modifying 29 F.Supp. 59. 
D,C.Cal. In determining whether de- 


cay of carload of carrots shipped in 


interstate commerce was due to in- 
herent defect so as to render shipper 
liable for the loss, or due to improper 
refrigeration in transit, Secretary of 
_ Agriculture properly took judicial no- 
tice of the fact that watery soft rot 
is a disease of field origin, as shown 
by pamphlet published by the Depart- 
ment of Agriculture. Perishable Agri- 
cultural Commodities Act of 1930, § 7, 
7 U.S.C.A. § 499g.—A. J. Conroy, Ine., 
ov: Pec uckerman & Co., 39 F.Supp. 


Colo. It is a matter of common 

_ knowledge that alfalfa can only be 

y grown on a superior type of dry farm- 

ing land.—City and County of Denver 

ae 3 e-2d (999,134, A. ER. 
120. 


ify. It is common. knowledge that 
dors, rats and flies are but tempo- 
ae ry.—City of Frankfort v. Ballew, 151 
wS.W.2d_ 1063, 287 Ky. .141. 
Miss. It is common knowledge that 
- most horses will flinch, jerk or jump 
when touched or struck in the side by 
rush or switch or other such in- 
4 ‘ iment or when a line gets under his 
- tail_—cCrosby v. Burge, 1 So.2d 504, 190 
Miss. 739. 
vs Court takes judicial notice of the 
character and habits of domestic ani- 
mals.—Crosby v. Burge, 1 So.2d 504. 
90 Miss. 739. 
It is common knowledge that any 
orse, regardless of how gentle he may 
e, is likely to jump or lunge forward 
when his companion animal falls or 
hits against him from a three or four- 
foot embankment.—Crosby v. Burge, 1 
~$o.2d 504, 190 Miss. 739. 
p “Miss. It is common knowledge that 
when a dog has acquired habit of suck- 
ing eggs there is no available way by 
which he may be broken of it, and 
no ealculable limit to his appetite in 
_ that regard.—Hull vy. Scruggs, 2 So.2d 
43. ; 
¥ ir %y § 1980 
D.C.8.C. The court would take judi- 
cial notice of the necessity for piling 
erates of melons reasonably close in 
order to prevent their falling about 
and being damaged should ship en- 
counter heavy weather.—S. L. Shepard 
—§ Co. y. Agwilines, Inc., 39 F.Supp. 
Ala. In proceeding involving guard- 
janship account, court could take ju- 
 dicial notice of failure of bank in 
which guardian had maintained a 
checking account.—Hastings vy. Huber, 
1 So.2d 749. 
Ala.App. The court takes judicial 
cognizance of the fact that particular 
company is a publie utility engaged in 
furnishing electric light and power 
service, through its lines to residents of 
cities and communities in the state.— 
: ae Power Co. v. Gladden, 197 So. 
(3874, 


a p 
Alaska. The Territorial court of 
_ Alaska would take judicial notice that 
the American National Red Cross is a 
corporation by congressional act, what 
its activities are, that it has authority 
to accept bequests for certain purposes, 
that it is required to organize subordi- 
nate agencies, and that county chapters 
thereof are its local agencies through 
which it acts, and for which it is re- 
- sponsible.—In re Lanart’s Wstate, 9 
_ Alaska 535. 

 Cal.App. The District Court of Ap- 
peal will take judicial notice of com- 
mon knowledge that the New York 
Life Insurance Company is licensed to 
- do business in California and main- 
tains general offices within the state. 
Peeoraun, v. New York life; Ins. Co., 
meeutomrecd) 880. 
N.Y. It is common knowledge that 
during the past few years many cor- 
_ porations have been unable to pay divi- 
dends either upon common stock or 
_ preferred stock, and that large amounts 

of unpaid cumulative dividends, con- 
y tituting as they do a first charge up- 
on future profits, have a tendency to 
- discourage new investments. Stock 
Corporation Law, 36.—Davison vy. 
Parke, Austin & Lipscomb, 35 N.H.2d 
618, 285 N.Y. 500, modifying 23 N.Y. 
$.2d 557, 260 App.Div. 860, affirming 
19 N.Y.S8.2d 117, 173. Mise.. 782, appeal 


> 


denied 24 N.Y.S.2d 982, 260. 
924 


: A repeal a 
N.Y.Sup. It is common knowledge i 


that where the ownership of a major- 
ity of the stock of a corporation 
changes, the board of directors usually 
changes unless its members are already 
in harmony with the_ policy of the 
purchasers.—Gerdes y. Reynolds, 28 N. 
Y.Si2d 622. 
Pa.Super. Courts do not judicially 
notice the seals of private corpora- 
tions, and they must be proven but 
only in a proceeding raising issues of 
fact.—Collins Vv. Tracv Grill & Bat Cor- 
poralion, 19 A.2d 617, 144 Pa.Super. 
40. 
§ 1981 

Tex.Civ.App. Court must take judi- 
cial knowledge of provisions of charter 
of the city of Pampa. Vernon’s Ann. 
Ciy.St. art. 1174.—Hallman vy. City of 
Pampa, 147 S.W.2d 543, error refused. 


§ 1986 

D.C.N.Y. Judicial notice was taken 
that in 1934 Aleatraz Prison and its 
reputation as a place of incarceration 
of so-called public enemies and other 
desperate characters convicted in fed- 
eral courts was uppermost in the pub- 
lie mind.—Gropper v. Warner Bros. 
Pictures, 38 F.Supp. 329. 

Fla. The Supreme Court will take 
judicial cognizance of fact that ele- 
mentary public school of today is quite 
different from the elementary public 
school of a generation or so ago, and 
that public school of recent years has 
made physical education and develop- 
ment a part of its curriculum, and as 
a general rule the grounds around a 
school are used for that purpose, as 
well as for ordinary play.—State ex rel. 
Fronton Exhibition Co. v. Stein, 198 
So. 82. 


La.App. The Court of Appeal takes 
judicial cognizance of fact that 1939- 
40 parish school session is now in the 
past.—State ex rel. School Board of Red 
ee Parish y. Kennington, 197 So. 
182. 

Mo. The Supreme Court took judi- 
cial notice of the fact that Cape Girar- 
deau is a city of 16,227 population, and 
that the Southeast Missouri State 
Teachers College is located there, and 
could properly infer that it is a cul- 
tural and athletic metropolis in that 
part of the state-—Aquamsi Land Co. 
Re celty of Cape Girardeau, 142 S.W.2d 
332. 

Wash. It is common knowledge that 
such classes as stenography and typ- 
ing are taught in the high schools, nor- 
mal schools, colleges and university in 
the state, though such institutions are 
state supported.—Wilson’s Modern Bus- 
iness College v. King County, 104 P. 


2d 58 
§ 1987 

D.C.Me. It is common knowledge 
that the total loss of British ships dur- 
ing present war has been terrific —The 
George J. Goulandris, 36 F.Supp. 827. 

Ala. The Supreme Court takes judi- 
cial knowledge that Mobile is the only 
county in the state within the popula- 
lation class stipulated by the purported 
general act of 1939, as shown by last 
federal census, respecting the appoint- 
ment of a matron for county jail in 
counties having population of not less 
than 100,000 and not more than 300,000 
according to last or any subsequent 
federal census. Gen.Acts 1939, p. 681; 
2 WiS:ClAGG§ 2anu 8 US -CVAR Sedivet 
seq., § 201 et seq.—Mobile County vy. 
State ex rel. Cammack, 197 So. 6. 

Fla. Court will judicially notice that 
when passed statute containing provi- 
sion relating to counties with not less 
than 16,000 and not more than 18,400 
inhabitants was applicable to only one 
county in the state. Acts 1933, ¢. 16125 
and § 1.—State ex rel. Blalock v. Lee, 1 
So.2d 193. 

_La.App. It is general knowledge that 
lights attract bugs and other insects.— 
West v. Seigle Theatre, 200 So. 339. 
_Mo. The Supreme Court took judi- 
cial notice of the fact that Cape Girar- 
deau is a city of 16,227 population, and 
that the Southeast Missouri State 
Teachers College is located there, and 
could properly infer that it is a cul- 


‘judicial notice that, according to 


The Su 
_the 
census, the city of St. Louis has the 
greatest population of any city_in the 
state, and that, of the next 17 cities” 
ranking in population, 6 are in St. 
Louis county, with 1 of them ranking 
sixth in the state—Roberts v. Benson, 
142 S.W.2d 1058. 

Mo. The Supreme Court can judicial- 
ly notice the fact that village of Wat- 
son in Atchison county contains more 
than 200 inhabitants.—State at Inf. 
McKittrick ex rel. Martin v. Stoner, 146 
S.W.2d 891. 

Mo.App. The Court of Appeals takes 
judicial notice that Amazonia and Noda- 
way, Mo., are only small villages.— 
Duncan vy. Chicago, B. & Q. R. Co., 149 
S.W.2d: 920. 

N.M. In determining validity of or- 
dinance prohibiting the keeping. of cer- 
tain animals in restricted district in 
city, Supreme Court could take judicial 
notice of fact that any of the animals 
proscribed, even under the best condi- 
tions, would be unsanitary and attract 
flies and that flies are carriers of dis- 
eases. Comp.St.1929, § 90-402, subds. 
45, 48, 53; § 90-901.—Mitchell vy. City 
of Roswell, 111 P.2d 41. .- 

N.Y.App.Div. he Supreme Court, 
Appellate Division, may judicially no- 
tice mortality tables.—MecKenna y. Me- 
ad 27 N.Y.S.2d 58, 262 App.Div. 

Or. Courts take judicial knowledge 
of standard insurance companies’ mor- 
tality tables, compiled by keeping ac- 
count of average ages at which insured 
persons die for many consecutive years 
and taking averages of all such ages. 
—Babecock vy. Gray, 107 P.2d 846. . 


, § 1990 
D.C.Pa. The District Court would 
take judicial notice of the fact that 
January 1, 1932, was a legal holiday. 
—Manley v. Northumberland County, 
32 F.Supp. 775, 


§ 1993 

D.C.N.J. The court will take judicial 
notice of fact that net receivables, when 
liquidated, never bring a sum _ near 
their going concern value.—In re Dover 
Boiler Works, 38 F.Supp. 701. 

D.C.Va. It is common knowledge 
that, for some years past, money has 
been available at substantially less 
than 6 per cent. even to ordinary bor- 
rowers at banks, and similarly invest- 
ments promising reasonable — safety 
eannot be found at such a rate.—City 
of Danville v. Chesapeake & O. Ry. Co., 
34 F.Supp. 620. 

Fla. The Supreme Court takes ju- 
dicial notice of the 1925 land boom, 
its disastrous collapse early in 1926, 
and the extreme deflation in Florida 
real estate values.—Harbeson y. Mering, 
2 So.2d 886. 

Ind. It is common knowledge that 
real estate values depreciated along 
with the values of other property fol- 
lowing the year 1929.—In re McCurdy’s 
Guardianship, 29 N.H.2d 199. 

lowa. The Supreme Court would 
take judicial notice of shrinkage of 
real estate values which occurred after 
assessment against land in drainage 
district—Hartz v. Truckenmiller, 293 
N.W. 568. } 
_lowa. The Supreme Court will take 
judicial notice of fact that land values 
in Iowa en ory during the depres- 
sion year of 1933.—HEvans y. Byans, 297 
N.W. 867, 230 Iowa 434. L 
_ La.App. The Court of Appeal took 
judicial cognizance that, to a prospec- 
tive purchaser, a property owned in 
indivision does not have the same 
marketable value as one that is held 
by the vendor in sole ownership, es- 
pecially where the law forces no one to 
remain owner of property in indivi- 
sion with another, and a_ partition 
either in kind or by licitation hag to 
be effected upon being invoked by any 
co-owner.—Dick v. Lovell, 2 So.2d 272. 

N.J.Ch. It is common knowledge, 
and a court may take judicial notice, 
that property values greatly depreciat-_ 


4 ial notice of fac vat depression 
ne of se- 


City of New York, 25 N.Y.S.2d 221. 
N.Y.Sup. It is common knowledge 
that one of the most important factors 
in determining the value of property 
is the amount of income which it pro- 
duces.—Windsor Residences v. 201 East 

18th St. Corporation, 25 N.Y.S.2d 329. 

Tenn.App. The Court of Appeals may 
take judicial notice of general depres- 
sion beginning about 1930 and contin- 

: ~ uing for several years, general effect 

; thereon on securities in general, such 
as stocks and bonds, general depreci- 
ation in property values, and especially 
effects thereof on banks.—State ex rel. 

. Wilson v. Meek, 146 S.W.2d 961. 

: Tex.Civ.App. It is well known that 
values of stocks in many instances were 
wiped out within a few months dur- 
ing the years of 1931-1933.—Texas Nat. 
Bank of Beaumont v. Edson, 149 S.W. 
2d 257, error refused. 

§ 1994 

Nev. Judicial knowledge can be tak- 
en of fact that board and room has 
value, but not as to what that value 
is.—Curti v. Franceschi, 111 P.2d 53. 

Pa. It is common knowledge that, 
while rates of wages do not ordinarily 
change suddenly and, barring sickness 
or accident, a man’s earning power is 
not likely to be suddenly diminished, 

- yet during a period of years there may 
be a substantial change both in rates 
of wages and in actual earning power. 
-—Wiley v. Moyer, 15 A.2d 145, 339 Pa. 

405, 130 A.L.R. 161. 


§ 1998 
D.C.Mich. It is common knowledge 
that on the oceans, seas and coastal 
waters generally, distances are meas- 
ured in nautical miles.—Buttimer _y, 
Detroit Sulphite Transp. Co., 39 F. 
Supp. 222. 3 


§ 2001 

C.C.A.N.Y. Courts take judicial no- 
tice of the sovereign character of a 
defendant but, in case of doubt, .ad- 
dress their own inquiries to the execu- 
tive.—Puente v. Spanish Nat. State, 116 
F.2d 43. 

D.C.Pa. The admiralty court takes 
judicial notice of the existence, opera- 

. tion, and effect of physical laws and 
phenomena, and may consult scientific 
works and treatises and textbooks on 
physics.—The S. C. L. No. 9, 37 F.Supp. 

{ 386, affirmed 114 F.2d 964. 

Neb. In determining the meaning of 
the’ word “osteopathy”? the Supreme 
Court could resort to the definition 
and description of osteopathy as given 

by the founder of the practice, by 
those who taught and practiced it, 
and by lexicographers who defined it 
as a science.—State ex rel. Johnson vy. 
Wagner, 297 N.W. 906. 


§ 2003 

Cal.App. The fact that telephone 
company’s regular issues of city tele- 
phone directory are brought home to 
public is matter of such common 
knowledge as to render testimony with 
respect thereto unnecessary to justify 
suspension of dentist’s license by State 
Board of Dental Examiners on ground 
of his unprofessional conduct in ad- 
vertising his professional superiority 
in such directory. St.1937, p. 1249, § 
1680(12).—Barron v. Board of Dental 
Examiners of State of California, 113 

P.2d 247. 
Mo. Where map of city wherein au- 
tomobile accident occurred was part 
of record of prior appeal to Supreme 
Court, map was part of court’s “rec- 
ords” and court. would take judicial 
notice of it on third appeal of case, 
notwithstanding that map was not in- 
troduced in evidence at third trial, and 
hence court could consider map on 
third. appeal in determining whether 
plaintiff's evidence on third trial was 
' sufficient for jury on question whether 


was on a mission fo 
laintiff’ was. struck 
llins v. Leahy, 146 


QI 
by __automobile—Co 
S.W.2d 609. 

Mo. Facts judicially noticed are 
equivalent to “evidence”’.—Zickefoose vy. 
Thompson, 148 pease 


§ 200: 

Ill.App. The Appellate Court will 
take judicial notice of an ordinance, 
but the provisions of the ordinance 
should be called to Appellate Court’s 
attention, and where this is not done, 
the ordinance will not be considered.— 
Kahler v. Marchi, 29 N.E.2d 854, 307 
IllL.App. 23. 

Mass. The Supreme Judicial Court 
is not required to take judicial notice 
of the law of another state except as it 
is brought to the court’s attention.— 
Murphy v. Smith, 29 N.B.2d 726. 


EXCHANGE OF PROPERTY 


§1 

N.J.Ch. The fact that part or all of 
the consideration for sale of land is 
conveyance of other land does not in 
and of itself amount to a technical “‘ex- 
change’, which occurs only when the 
exchange is of equal interests, not of 
value but estates, and when the con- 
veyances provide for re-entry upon 
ouster or eviction.—Fidelity Union 
Trust Co. v. Prudent Iny. Corporation, 
19,A.2d 224, 129 N.J Hq. 255. 

Pa.Super. In promises for an agreed 
exchange, any material failure of per- 
formance by one party not justified by 
the conduct of the other discharges 
the latter’s duty to give the agreed ex- 
change even though his promise is 


not in terms conditional, since there 
is a “failure of consideration’ which 
is generic expression covering every 


case where an exchange of value is 
to be made and the exchange does 
not take place, either because of the 


fault of the party or without his 
fault.—Hetkowski v. School District 
of Borough of Dickson City, 15 A.2d 


470, 141 Pa.Super. 526. 


§ 7 
Tex.Civ.App. A contract for the ex- 
change of property describing one of 
the tracts as “35 acres of land in Alta 
Loma as agreed between ourselves in 
Galveston County, Texas’, was void on 
ground of inadequacy of description.— 
Tian v. Tacquard, 147-S.W.2d 1114, er- 
ror refused. 
§ 21 
Tex.Civ.App. Where plaintiffs had 
been induced to exchange an undivided 
9-acre royalty interest in certain tract 
for estate for life of a man 65 years 
old in same tract, by fraudulent repre- 
sentations, right to cancel the convey- 
ance could not be defeated on ground 
that plaintiffs had failed to show that 
they had suffered a pecuniary damage 
by reason of the exchange.—Barton vy. 
Warner, 142 S.W.2d 303. 
§ 32 
Okl. Where defendant was sued for 
specific performance of a contract to 
exchange realty and defended against 
the action and cross-petitioned for dam- 
ages, and evidence showed that defend- 
ant first breached the contract, trial 
court was authorized in denying de- 
fendant damages.—Johnson y. Powers, 
DiPee 2d, 191; 
§ 56 
App.D.C. Where realty exchange 
contract provided that plaintiff would 
convey tract to defendant free of in- 
cumbrance, and would put in suitable 
sewer service for the tract, and plain- 
tiff subsequently dedicated six-foot 
strip across the tract for sewer de- 
signed to serve other property as well 
as the tract, duty to inform defendant 
of dedication was upon plaintiff, and 
defendant who first learned of dedica- 
tion after action was commenced on 
exchange contract was not precluded 
nor “estopped” from asserting as a 
defense to the action that plaintiff had 
put it out of his power to convey tract 
free of incumbrance.—Miller Vi 
Schwinn, Inc., 113 F.2d 748. 
Where realty exchange contract pro- 
vided that plaintiff would convey tract 


at 


feasible to furnish the tract, sev 
facilities without dedication of por 
thereof for common sewer line, and 
fendant was not informed that dedi 
tion would be made, provision requ 
ing plaintiff to put in sewer facilit 
did not except dedication ine 

thereto from constituting an “incul 
brance” and the dedication violated th 
plaintiff’s undertaking to convey th 
tract free from incumbrance.— 
v. Schwinn, Ine., 113 F.2d 748. 
Where realty exchange contract — 
vided that plaintiff would convey 
defendant, free of incumbrane 

which was subdivided for apa e 
residences, and would put in suit: 

sewer service for the tract, plaintiff 
subsequent dedication of six-foot strij 
across tract for sewer designed to serv 
other property as well as tract co 
tuted an ‘“incumbrance”’, notwithstan 
ing that tract was subject to 2 
ordinance prohibiting buildings wi 
eight feet of boundary of the tags 


regulations L 
the dedication, including poss 
that, by acquiring adjoining parcel 0 
land, owner of tract might be entitl 
to build up or pass the pres 
boundary and possibility of change 
building ordinance.—Miller y. S 
ENG 113 VE 2d) A748" 

Where realty exchange contract 
vided that plaintiff would convey tr 
to defendant free of incumbrance, 
would put in suitable sewer serv 
for tract, and plaintiff subsequen 
dedicated six-foot strip across tr: 
for sewer designed to serve 0 
property as well as tract, and d 
tion was recorded at time a subseq 
extension contract was executed by the 
parties, but defendant did not learn o 
the dedication until institution of ac 
tion on the contracts, defendant dic 
not indicate that dedication should 
be regarded as an “incumbrance’”’ un 
der the contract, and such intentio1 
could not be presumed as matter 
law from fact that dedication was re- 
corded at time of execution of the ex 
tension contract.—Miller y. Schwinn; 
Inc., 113 F.2d 748. ce ‘ 

Where realty exchange contract pro 
vided that plaintiff would convey trac 
to defendant free of incumbrance, and 
would put in suitable sewer servic 
for the tract, and plaintiff subsequently 
dedicated six-foot strip across the tract 
for sewer designed to serve other prop- 
erty as well as the tract, plaintiff put 
it out of his power to convey the tract 
free from ‘‘incumbrance’”’ and could not 
have performed his contractual obliga- 
tions, and therefore was not entitle 
to recover on contract for defendant’s 
failure to perform.—Miller y. Schwinn, 
Inc, 113° F.2d 748. + 

ee 
§ 74: vy 

Tex.Civ.App. The equitable remedy 
of rescission and cancellation will no} 
lie in cases of fraudulent misrepre 
tations made to induce exchange | 
properties, unless some injury or dam 
age has resulted to the party claim- 
ing to be aggrieved._Texas Osage Co 
op. Royalty Pool v. Guzman, 153 S.W 
2d 239. ie 

§ 78 i 


Ind.App. In proceeding to enforce a 
vendor’s lien where it appeared from 
contract filed with amended complaint | 
that in exchange of realty defendants — 
were to assume a mortgage on realty — 
received by them and that defendants — 
were to have specified items of person- 
alty, and items specified did not ap- | 
pear to be of such value as to haye ~ 
been an important part of the conside 
ation of the contract, complaint was — 
not demurrable on ground that both — 
realty and personalty were sold togeth- — 
er without stating separate considera- 
tion therefor, since whether items were 
personalty and of such value as to 


(8 waged ce ; 
4 Ve, p>. 3 | é a 

h sbipecni ait important y 
consideration was required to be de- 
rmined from the evidence, and should 
not be considered on demurrer.—Mac- 
- Beth y. Benninghoff, 31 N.H.2d 665. 
. _ Where contract provided that, in ex- 
change of realty, defendant should as- 
sume mortgage on realty conveyed by 
a assumption of the liability of 
the plaintiff to third party was suffi- 

cient to create a lien in favor of the 
ntiff, since the assumption of the 
tgage indebtedness was part of the 
rehase price of the land.—MacBeth 
Benninghoff, 31 N.H.2d 665. 
There contract provided that in ex- 
nge of realty defendants should as- 
sume a $15,000 mortgage on realty ex- 
nged by. plaintiff, discharge of the 
ation in the amount specified was 
sary to a performance of the ex- 
change contract, and failure to so per- 
form was a failure to pay the purchase 
rice agreed upon and entitled plain- 
ff to a vendor’s lien on the property 
xchanged by them in an_amount plain- 
j as compelled to pay~out of his 
to discharge the obligation.—Mac- 
. Benninghoff, 31 N.H.2d 665. 
ction to enforce a vendor’s lien 
a contract for exchange of prop- 
which provided that defendants 
uld assume a $15,000 mortgage on 
_ realty .exchanged by plaintiff, 
ere defendants refused to discharge 
e obligation in amount. of $3,000, 
mplaint stated a cause of action not 
nly for recoyery of a personal judg- 
ent against defendants, but also for 
reing of an equitable lien against 
eal estate exchanged by plaintiff 


: re- 
value of plaintiff's equity in a 
ow traded in on a fourplex, 
t on theory of unjust enrich- 
nt, in that defendants falsely repre- 
ed value of the fourplex and that 
lintiff could obtain a loan thereon, 
d which alleged that though de- 
ndants knew fourplex rented for $165 
month, that annual taxes thereon 
nted to $491.72, and that plaintiff 
a monthly income of only $80, 
y represented that she would be 
e to carry out her contract requir- 
mthly payments of $200, stated 
e of action for “money had and 
sived”’ on theory of fraud and de- 
eit. FaePie y. Niles Holding Co., 296 
ey: § 79 F 
_, Ohio App. Evidence was insufficient 
0 warrant rescission of transaction by 
ich husband and wife exchanged 
yperty on which they had lived for 
ong time for a farm, on ground that 
ife was under duress of husband.— 
“ae Bachman, 32 N.H.2d 511. 
kl, In action against dealer in used 
automobiles to rescind an exchange of 
d automobiles, on ground of fraud 
the making of the contract, trial 
rt properly concluded under the evi- 
ice that the plaintiff failed to prove 
e charge of fraud.—Menca y. Holmes, 
‘ 8 P.2d 1022 
___-‘Tex.Civ.App. Record justified can- 
- eellation of conveyance of an undivided 
 9-acre royalty interest in tract of land 
-on ground of defendant's false repre- 
ations of the respective rights of 
aintiffs and defendant in the proper- 
exchanged between them.—Barton 
Warner, 142 S.W.2d 308. 
plaintiff must show that he has 
ed a pecuniary loss in exchange 
properties, induced by false state- 
its, before he is entitled to rescis- 
on.—"Barton v. Warner, 142 S.W.2d 
established that 
ary relation existed at all times 
en realty broker, as agent, and 
ntiffs who listed property with 
oker and subsequently signed con- 
for exchange of property, deed, 
and escrow agreement, so that failure 
of broker to inform plaintiffs that 
broker had an option to purchase the 
property plaintiffs were to receive and 
that broker would also acquire other 
roperty by the transaction and profit 
hereby warranted cancellation of the 
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NU) act q : 
—Westerbeck v. Ca 


and of contract for exchange of pr 


deed on | 
nnon, 1 
In action for cancella 


erty, —elderly plaintiff's mental an 
physical condition was a factor to be 
considered in connection with the al- 
leged fraud of defendant.—Westerbeck 
y. Cannon, 104 P.2d 918. 

In action to cancel deed and of con- 
tract for exchange of properties on 
ground of fraud, evidence sustained 
trial court’s determination of the value 
of the properties involved based upon 
testimony of plaintiffs’ witnesses not- 
withstanding a greater number of wit- 
nesses testifted for defendant.—Wester- 
beck y. Cannon, ete Oy 918. 


Pa.Com.Pl. Where evidence was sub- 
mitted to show an oral agreement by 
defendant to deliver four cars worth 
$1500.00 to plaintiff in return for a 
conveyance by plaintiff to defendant of 
real estate of a like value, and that 
defendant delivered only three cars 
and retained the fourth which was 
tagged at $225.00, its agreed value, the 
jury was warranted in concluding that 
the plaintiff should recover the value of 
the car as established by the parties. 
—Aubertin v, Seaman, 33 Berks 23. 


EXCHANGES 


§ 3 

N.Y.App.Div. Rights of New York 
Stock Exchange members who upon 
election to membership sign constitu- 
tion and agree to be bound by its 
terms, including all amendments there- 
after adopted, are controlled by consti- 
tution which is in nature of a contract. 
—Franklin v. Dick, 28 N.Y.S.2d 426, 
262 App.Div. 299, appeal granted 29 
N.Y.S.2d 146, 262 App.Div. 847, 


EXECUTIONS 


§ 13 

Ky. A judgment creditor by filing 
action in equity elected to secure satis- 
faction of her execution lien and, hav- 
ing done so, could not withdraw ‘‘elec- 
tion’”’ five years thereafter and proceed 
to sell under execution, so that such sale 
and sheriff’s deed obtained pursuant 
thereto were ineffective, and writ of pos- 
session was properly denied.—Mullins 
v. Staton, 152 S.W.2d 939, 287 Ky. 296. 

N.Y.App.Div. Where rights vesting 
in assignee of a judgment arose as a 
consequence of subrogation, and show- 
ing on motion to quash execution is- 
sued by assignee disclosed that there 
was a disputed fact question in respect 
of equities claimed to exist in favor 
of movant as against assignee, it would 
be inequitable to permit assignee to 
issue execution, since he had an ade- 
quate remedy by action for money 
paid by him or on the judgment, and 
in such an action the claimed equities 
of movant could be asserted and dis- 


posed of.—Jamaica Nat. Bank of New 
York v. Bach, 2%: N.Y.S.2d 195, 259 
App.Div. 1049, reargument denied 22 
N.Y.S.2d 927. f 


§ 15 
Mass. A defeated defendant is not 
subject to execution until final judg- 
ment has been entered, in actions at 
law.—City of Boston y. Santosuosso, 31 
N.B.2d 572. 


§ 30 

Ill.App. Both an execution and pro- 
ceedings in garnishment derive their 
support from the main judgment, and 
if the main judgment fails, the rights 
acquired under the garnishment cease. 
Smith-Hurd Stats. ¢. 62, § 1 et seq.— 
Ring v. Palmer, 82 N.H:2d 956, 309 Ill. 
App. 333. 

_§ 32 

Ala, Jurisdiction of the circuit court 
to order sale of lands upon which exe- 
cution from a justice of the peace has 
been levied is statutory, and a_ strict 
compliance with the statute must ap- 
pear on the face of the proceedings. 
Code 1923, § 8747.—Witt v. Rosenbush, 
1 So.2d 661. 

_The statute relating to jurisdiction of 
circuit court to order sale of lands up- 
on which execution from a justice of 
the peace has been levied contemplates 


and order of sale. 
8745-8748.—Witt v. 
2d 651. ; : 
Under statute relating to jurisdiction 
of circuit court to order sale of Jand 
upon which execution from justice of 
the peace has been levied, if justice did 
not have jurisdiction of person and 
subject matter, or either his transmis- 
sion of proceedings to the circuit court 
would not confer jurisdiction on circuit 
court. Code 1923, §§ 8710, 8745-8748.— 
Witt v. Rosenbush, 1 So.2d. 651. ‘ 

Under statute relating to jurisdiction 
of circuit court to order sale of land 
upon which execution from a justice of 
the peace has been levied, order of cir- is 
cuit court, that certain dwelling and 
premises and undivided one-third in- 
terest in certain lot be sold, did not au- 
thorize issuance of execution by clerk 
of circuit court leviable on the “goods, 
chattels, lands and tenements of” de- 
fendants to satisfy the judgment plain- 
tiff recovered of them by judgment of 
the justice of the peace, since the stat- 
ute clearly contemplates that the land 
be sold under the venditioni exponas 
issued by clerk in pursuance of order 
of circuit court. Code 1923, §§ 8710, 
8745-8748.— Witt v. Rosenbush, 1 So. 
2d 651. 

§ 39 


Cal.App. Where jury awarded $10,- 
000 for decrease in market value of 
property and $2,500 for physical in- 
jury to property, but judgment was 
entered for $12,500, a waiver whereby 
plaintiff waived all portions of the 
judgment in excess of and other than 
the sum of $2,500 awarded for physical 
injury to the property complied with 
order granting new trial unless plain- 
tiff waive all portions of iudgment in 
excess of $2,500 and entitled plaintiff 
to writ of execution on the judgment.,— 
Slater v. Superior Court of Contra Cos- 
ta County, 115 P.2d 32, rehearing de- 
nied Slater v. Superior Court in and 
= Contra Costa County, 115 P.2d 


Where trial court granted new trial 
unless plaintiff filed waiver of portion 
of judgment, and plaintiff filed an un- 
ambiguous waiver which compiied with 
the order but) defendant, allegedly re- 
lying on trial court’s interpretation 
that the waiver did not comply with 
the order, did not appeal from the 
judgment, failure of defendant to ap- 
peal did not deprive plaintiff of right 
to enforce judgment as reduced by the 
waiver.—Slater v. Superior Court of 
Contra Costa County, 115 P.2d 32, re- 
hearing denied Slater v. Superior Court 
anda for Contra Costa County, 115 


§ 45 

Pa. Generally, at common law all of 
a person’s assets are liable for the 
payment of his debts though in certain 
circumstances property has been ab- 
solved from levy or attachment.—Mam- 
lin v. Genoe, 17 A.2d 407, 340 Pa. 320, 
eee 10° A.2d 799, 139 Pa.Super. 


§ 46 

N.J.Sup. Pursuant to applicable 
statutes, rights and credits may be le- 
vied upon as other personal goods and 
chattels, even under an ordinary writ 
of execution, but such rights and ecred- 
its, to be the subject of levy and execu- 
tion, must not only be liquidated, but 
must also, to satisfy statutory require- 
ments of being taken as property is 
taken under writs of attachment, be 
certain existing debts, and a debt 
which is uncertain and contingent, in 
the sense that it may never become 
payable, is not subject to levy and sale. 


cates 


‘ 


2121 
‘N.J.S.A. 2:26-109 to 2:26-171.—Cohen 
vy. Cohen, 20 haa ae 126 N.J.L. 605. 


N.J.Sup. Where 
insurer under a supplementary contract 
with judgment debtor respecting dis- 
posal of proceeds of life policies car- 


money retained by 


ried by debtor’s deceased husband 
would not be due and payable to debt- 
or if debtor was not alive on a certain 
future date, the debt was too uncer- 
tain to permit of a “fair appraisement 
and sale’? and hence was not presently 
subject to levy and sale under execu- 
tion laws. N.J.S.A. 2:26-109 to | 2:26- 
171.—Cohen vy. Cohen, 20 A.2d 594, 126 
N.J.L.. 605. 


§ 51 

Del.Super. The interest of an owner 
and occupier of a farm in a crop of 
growing wheat was subject to execu- 
tion, and hence defendants, to whom 
owner sold wheat after harvesting it 
after levy of execution, acquired wheat 
subject to lien of execution. Rev.Code 
1935, § 5052.—Cubbage v. Clements, 14 
A.2d 378. 


Ga.App. Levy on unmatured crop 
was illegal and crop was not in legal 
custody and control of sheriff. Code 


1933, §§ 39-119, 85-1903.—Hester v. 
Ra ti 13 S.H.2d 875, 64 Ga.App. 


§ 64 
N.J. Generally, liability of proper- 
ty for owner’s debts, except as made 
subject ‘of express legal exemptions, is 
as unlimited as owner’s power of dis- 
position thereof in absence of legal 
disability.—Hopper v. Gurtman, 18 A. 
2d 245,126 N.J.L. 263, affirming 8 A.2d 

376, 17 N.J:Mise. 289. 


§ 66 

Ark. A ‘contingent remainder’ is 
an interest not capable of being trans- 
ferred or mortgaged, nor can it be 
sold under execution for debt.—Love vy. 
McDonald, 148 S.W.2d 170. 

Kan. A “life estate’ in land is “real 
property” within meaning of statute, 
so that an owner of a life estate may 
sell or incumber it, and if life estate is 
nonexempt real property it may be at- 
tached for owner’s debts or levied up- 
on by execution, and in event of his 
bankruptcy would pass to his trustee. 
Gen.St.1935, 67-205, 77-201, subd. 8.— 
Alexander v. Goellert, 109 P.2d 146, 
153 Kan. 202. 

Kan.: Where deed conveyed land to 
first grantee for and during her natural 
life and in fee to issue of her body 
living at her death and their heirs and 
assigns, the contingent interest of first 
grantee’s son was subject to sale on 
execution, and, where execution pur- 
chaser had certificate of purchase coy- 
ering such contingent interest, when 
mortgage was executed covering land 
and the certificate ripened into deed 
when redemption was not made, the 
mortgage did not constitute paramount 
lien upon the contingent interest for- 
merly held by such son.—Jonas y. 
Jones, 109 P.2d 211, 153 Kan. 108. 

N.J. A husband's estate in his wife’s 
lands, following birth of issue alive to 
them, is subject to seizure and sale, 
with wife’s title, under execution on 
judgment against them jointly, wheth- 
er classified as vested estate, contin- 
gent right beyond reach of husband’s 
individual creditors by execution, or 
estate sui generis having attributes of 
neither vested estate or contingent 
right, for law regards spouses as joint- 
ly seized of fee—Hopper v. Gurtman, 
18 A.2d 245, 126 N.J.L. 268, affirming 
8 A.2d 376, 17 NdzMise. 289. 

At common law, as modified by stat- 
ute, husband’s ecurtesy initiate, as 
well as curtesy consummate, is leviable 
and salable under execution, though 
dower before assignment is not. NJ. 
S.A. 2:26-80.—Hopper v. Gurtman, 18 
A.2d 245, 126 N.J.L. 263, affirming 8 A. 
2d 376, 17 N.J.Misc. 289. 


A husband’s inchoate right of cur- 
tesy is liable to seizure and sale, with 
wife’s estate. in execution of judg- 
ment against husband and wife jointly, 
in absence of statutory inhibition. N, 
J.S.A.,-2:26-80.—Hopper v. , Gurtman, 
18 A.2d 245, 126 N.J.L. 263, affirming 
8 A.2d 376, 17 N,J.Mise. 289. 


EXECUTIONS 


In act authorizing devise, conveyance 
and assignment of contingent or execu- 
tory interest, right of entry for, condi- 
tion broken or other future estate in 
expectancy in lands, though contin- 
gency on which such right, estate or 
interest is to vest may not have hap- 
pened, the proviso that nothing there- 
in shall render any contingent estate 
or other estate or expectancy therein 
mentioned liable-to levy and sale un- 
der execution does not exempt hus- 
band’s inchoate right of curtesy from 
execution issued on judgment against 
husband and wife jointly and directed 
to their joint estate in wife’s lands. 
N.J.8.A. 46:3-7.—Hopper v. Gurtman, 
18 A.2d 245, 126 N.J.L. 263, affirming 
8 A.2d 376,17 NiJ.Mise.” 289. 

_A husband and wife jointly incur- 
ring obligation render wife’s heritage, 
including husband’s curtesy interest 
therein, subject to satisfaction of 
such obligation by judgment and exe- 
ecution thereon, as there is union of in- 
terests in estate of inheritance, which 
is not contingent or expectant when 
viewed as single title held in unity by 
joint judgment debtors.—Hopper  v. 
Gurtman, 18 A.2d 245, 126 N.J.L. 263, 
affirming 8 A.2d 376, 17 N.J.Mise. 289. 

Whether husband’s right of curtesy 
consummate in wife’s lands be viewed 
as vested estate in remainder or as 
inchoate and hence contingent in es- 
sence, husband and wife are jointly 
seized of fee and invested by law with 
capacity to make joint conveyance of 


lands, and such right is subject to 
execution on judgment against hus- 
band and wife jointly.—Hopper vy. 


Gurtman, 18 A.2d 245, 126 N.J.L. 263, 
affirming 8 A.2d 376, 17 N.J.Misc. 289. 

Generally, real and substantial con- 
tingent interests in lands are subject 
to execution.—Hopper v. Gurtman, 18 
A.2d 245, 126 N.J.L. 263, affirming 8 
A.2d 376, 17 N.J-Mise. 289. 

Ohio App. A will devising realty to 
testator’s wife for life, with right to 
use so much of testator’s property as 
might be necessary for her main- 
tenance, and, after her death, the re- 
mainder to named children, vested a 
“fee simple estate in remainder” in 
children, subject to be divested by con- 
sumption of the property, and that in- 
terest was subject to levy and sale on 
execution.—Crum y. Crum, 30 N.E.2d 
448, 65 Ohio App. 431 

Where will devised testator’s realty 
to wife for life for her maintenance, 
and unconsumed remainder to named 
children, and provided that if any of 
the children should not be living at 
time of final distribution of estate, the 
share of that child should pass to his 
or her heirs who are of testator’s blood, 
and that if all children of any one of 
testator’s children should be deceased 
at time of final distribution of estate, 
wife of deceased child of testator, if 
living, should inherit one-fifth share of 
the deceased child, and the remaining 
four-fifths should revert to the residue 
of testator’s estate, the interest of tes- 
tator’s children was “contingent” on 
their surviving testator’s wife, and was 
not subject to levy and sale on execu- 
tion—Crum vy. Crum, 30 N.E.2d 448, 
65 Ohio App. 431, 

§ 70 

Iowa. The interest of a grantee un- 
der deed reserving life estate to gran- 
tors and providing that share of any 
grantee selling prior to death of gran- 
tors should go to other grantees, could 
be sold on execution issued on judg- 
ment against such grantee, notwith- 
standing that grantee herself could 
not sell or convey her interest.—Glenn 
v. Gross, 294 N.W. 297. 

Pa.Com.Pl. A life estate cannot be 
sold on a fi. fa. but may be on a vend. 
ex. after ten days’ notice to the life 
tenant by leave of court. Unless these 
prerequisites are complied with the 
sherifft’s sale is void and confers no title 
on the purchaser, Petition for citation 
to recover possession refused.—Lippard 
vy. Spiegel, 88 P.L.J. 596. 

The fact that the judgment note on 
which execution was issued. “contained 
the usual waivers of inquisition and 
exemptions and condemnation was 


§ 105 


agreed to and extension on any execu- 
tion for the sale of real estate also 
waived,” would not. help petitioner. 
The provisions of the act of January 
24, 1849, P.L.. 676, 12 B.S. § 2475, must 
be complied with—Lippard v. Spiegel, 
88 P.L.J. 596. 


4, 

Cal.App. Where purchaser of lot in 
subdivision under trust rescinded pur- 
chase and recovered judgment for mon- 
ey paid, judgment debtor’s interest, if 
any, in the subdivision trust was sub- 
ject to levy and sale under execution. 
—Weiner v.: Roof, 115. P.2d 23. 

N.J.Sup. The equitable interest of a 
cestui que trust is not subject to levy 
and sale at common law.—Cohen vy. 
Cohen, 20 A.2d 594, 126 N.J.L. 605. 

N.Y. The law of the state in which 
a trust was established determines 
what interests in such trust are as- 
signable, the extent and manner in 
which such interests may be taken un- 
der execution issued by court of that 
state, and the rights derived from a 
levy of such execution.—Sarver  v. 
Towne, 34 N.H.2d 318, 285 N.Y. 264, 
reversing 23 N.Y.S.2d 700; 260 App. 
Div. 615. 


§ 90 

Ga.App. Before a creditor can levy 
an execution upon personalty covered 
by valid bill of sale made to secure a 
debt, creditor must first redeem the 
property by paying off in full the se- 
cured debt, and a levy made without a 
compliance with such condition pre- 
cedent is void. Code 1933, §§ 39-201, 
67-1301.—Bull vy. Johnson, 12 S.E.2d 
96, 68 Ga.App. 750. 


§ 97 ‘ 
Ga.App. Where entry on execution 
recited that truck and trailer levied on 
were not in possession of defendant in 
execution and plaintiff in execution 
failed to show either title or possession 
in defendant since date upon which 
judgment became a lien, plaintiff was 
not entitled to proceed with levy of the 
execution.—Bull v. Johnson, 12 S.H.2d 
96, 63 Ga.App. 750. 
Ga.App. The plaintiff in fi. fa. has a 
right to levy on and sell any property 


-of the defendant in fi. fa. or sell any 


pretended title to any property of the - 
defendant, and, if it turns out that the © 
property was not the property of the 
defendant or that he did not ‘thave any 
title to the property, nothing woule 
pass under the sale thereof—Garmon 
v. Davis, 12 S.H.2d 209, 63 Ga.App. 815. 
N.D. A judgment debtor’s personal 
property in safety deposit box, leased 
by him from bank, is subject to levy on 
execution, whether considered to be in 
possession of such debtor as lessee of 
box or in possession of bank as bailee. 
Comp.Laws 1913, §§ 7547) 9 7720, 
O’Connor v. McManus, 299 N.W. 22. 


§ 105 

C.C.A.Mont. The property of a res- 
ervoir company which furnished water 
to landowners in an irrigation district 
which owned majority of stock of the 
reservoir company was not subject to 
execution by construction company 
which enlarged reservoir and obtained 
judgment against the reservoir com- 
pany for work done, not because of 
district’s ownership of stock but be- 
cause the supplying of water to land- 
owners of irrigation district was pub- 
lic. service. Rey.Codes Mont.1935, § 
6671.—Ackroyd v. Winston Bros. Co., 
113 F.2d 657, remanding cause Ack- 
royd y. Brady Irr. Co., 27 F.Supp. 5038. 

Under Montana statute defining ap- 
plication of common law and statute 
declaring property used by counties, 
cities and towns to be exempt from 
execution sale, property of reservoir 
corporation devoted to public use was 
not subject to execution sale by con- 
struction company which obtained 
judgment against corporation for en- 
larging dam. Revy.Codes Mont.1935, §§ 
9428, subd. 10, -and 10703.—Ackroyd 
vs, Winston, Bros...Co., 113 Fi2d 657, 
remanding cause Ackroyd y. Brady Irr. 
Co., 27 F.Supp. 503. 

The Montana statute exempting from 


execution property used by counties, 
eities and towns, under maxim “‘in- 
clusio unius est execlusio alterius,;” 


i mio 


iis) 

eal naa i R : i < 
eranet be construed to exclude from 
exemption, property devoted to public 
use by authority of the state, since 
“legal maxims’ are but the ripening of 
sound reasoning into precise expres- 
ns and are never applicable where 
esult of application would lead to 
absurdity. Rev.Codes Mont.1935, § 
9428, subd. 10.—Ackroyd v. Winston 
Bros. Co., 113 F.2d 657, remanding 
rk puee Ackroyd v. Brady Irr. Co., 27 
F.Supp. 503. 

. § 113 


Or. The interest of any person In 
the personal property of an estate may 
be attached or levied upon before the 
distributive share of such person has 
been ascertained or ordered to be paid, 
bject to statutory restrictions. Laws 
31, ec. 95.—In re Freitag’s Estate, 107 
d 978. : { 
J atutory language that, if by virtue 
of “order of court or otherwise” a par- 
tial distribution shall have heen made 
by. personal representative of decedent 
prior to service of attachment or exe- 
4 on, only the remainder of personal 
sha 


e going to heir, legatee, or devisee 
be affected by attachment or exe- 
ion, is so clear and unequivocal that 
‘ules of construction such as rule of 
jusdem generis’ have no application, 
e statute means whether an order 
ourt was made or not. Laws 1931, 
-e, 95.—In re Freitag’s Estate, 107 P.2d 


i: § 114 ! 
Ga.App. Removal of a judgment 
debtor from county of rendition of 
judgment will not require entry of an 
cution issued on such judgment on 
neral execution docket of county to 
ich judgment debtor has removed, 
- if within ten days from date of 
is entered on 


day: 
vs 

933, §§ 39-701, 39-702, 39-703, 110- 
507.—Bradley_v. Booth, 9 S.E.2d 861. 
62 Ga.App. 770. 
Ohio App. Real estate of 
dgment debtor died seized passed to 
s heirs at law, who became owners 
estate, so that the real 
estate could not be levied on and sold 
under judgment against the debtor, 
without the heirs having had_ their 
day in court.—Bickley vy. Citizens Say. 
Bank & Trust oe 18e N.E.2d 262. 

1 


7 


Mo. Executions are based on judg- 
ent rendered by court, but are not 
sued by court.—State ex rel. and to 
e of City of St. Louis v. Priest, 152 


‘S.W.2d 109. 
ay g§ 116 


Mass. Issuance of a writ of execu- 
i is a “ministerial act’? to be per- 
rmed by clerk of court. Rules of 
Superior Court, 19382, rule 83; G.L. 
(Ter.Wd.) c. 214, §§ 29, 41;.¢. 235, §§ 
16, 17.—City of Boston vy. Santosuosso, 
81 N.E.2d 572. 

ard § 122 


Mo. The clerk of circuit court has 
‘statutory duty to issue execution on 
judgment when requested to do so by 
holder of judgment. Rev.St.1939, §§ 
1322, 13295, Mo.St.Ann. §§ 1158, 11676, 
pp. 1421, 1803.—State ex rel. and to 
Use of City of St. Louis v. Priest, 152 
S.W.2d 109. 

The concluding language in judg- 
ment “And that the plaintiff, or de- 

ndant, have execution hereof’, or 
equivalent language, does not authorize 
to issue execution until issuance 
of is requested by successful liti- 
nt, and merely creates in litigant a 
ower to cause clerk to issue execu- 
n.—State ex rel. and to Use of City 
of St. Louis v. Priest, 152 S.W.2d 109. 


a § 124 

Cal.App. Under statute authorizing 
enforcement of or execution on judg- 
ment after five years from date of its 
entry on “due notice to judgment debt- 
or”, service need not be on judgment 
debtor or his executor personally, but 
service on acting attorney may- suffice 
as “personal service’. Code Civ.Proc. 


which. 


Civ.Proc. 
DIP 22) 

Service of notice of motion for execu- 
tion more than five years after entry 
of judgment was sufficient as ‘personal 
service’ when-made upon attorney for 
executrix of judgment debtor rather 
than attorney who represented judg- 
ment debtor at time of original judg- 
ment. Code Civ.Proc. §§ 685, 1011.— 
McColgan y. Scoble, 111 P.2d 2. 

If attorneys for executrix were not 
employed to represent executrix in the 
matter of judgment against decedent, 
that was a matter of defense and must 
be affirmatively shown in order to in- 
validate service on such attorneys of 
notice of motion for execution more 
than five years after entry of judgment. 
Code Ciy.Proe. §§ 685, 1011.—McColgan 
v. Scoble, 111 P.2d 2. 

§ 131 

Cal. An order for the issuance of an 
execution under a judgment which is 
prima facially satisfied is void.—Bro- 
ule gy Brochier, 112 P.2d 602, 17 Cal. 


Cal.App. Mere iapse of time after 
entry of judgment does not deprive 
trial court of power to order issuance 
of execution, and, when judgment debt- 
or has died and statute of limitations 
has run against judgment, court may 
grant judgment creditor leave to en- 
force judgment by presentation of 
claim against debtor’s estate and by 
bringing of action thereon if claim is 
rejected. Code Ciy.Proe. § 685.—Bank 
of America N. T., &/S: A. wv. Katz,)113 
Pi2d 5759. 

“Hxecution”’, within statute providing 
for execution of judgment after five 
years from its entry, is used in broad 
sense of execution or carrying into 
effect by such means as are provided 
by law for enforcement of various 
classes of judgments. Code Civ.Proc. 
§ 685.—Bank of America N. T. & S. A. 
v.' Katz, 113 P.2d 759. 


Idaho. To support an execution sale 
under statutory judgment lien as 
against a purchaser for value, issuance 
of execution within five years after 
docketing the judgment must be 
proved. Code 1932, § 7-1109.—Platts y. 
Pacific First Federal Savings & Loan 
Ass’n of Tacoma, 111 P.2d 1093.. 

One asserting existence of judgment 
lien to support execution sale as 
against purchaser for value has burden 
of proving that execution was issued 


136 


within five years after docketing of 
judgment. Code 1932, § 7-1109.—Platts 


v. Pacific First Federal Savings & Loan 
Ass’n of Tacoma, 111 P.2d 1093. 


Mass. The limitations as to time of 
issuing executions are prescribed by 
statute. G.L.(Ter.Ed.) ¢. 214, § 29; «. 


235, §§ 16, 17.—City of Boston vy. San- 
tosuosso, 31 N.H.2d 572. 

Mo. Ordinarily, clerk receiving re- 
quest from attorney to issue execution 
on judgment is required to do no more 
than issue execution in time for it to 
be served by the return day therein 
named.—State ex rel. and to Use of 
can of St. Louis v. Priest, 152 S.W.2d 

9. 

Tex.Civ.App. The term “issue” with- 
in statute providing that if no execu- 
tion is issued within 10 years after 
rendition of a judgment the judg- 
ment shall become dormant and no ex- 
ecution shall issue thereon unless such 
judgment is revived and in statute re- 
garding revival of judgments, means 
more than the mere clerical prepara- 
tion and attestation of the writ and 
requires that it should be delivered 
to an officer for enforcement. Ver- 
non’s Ann.Civ.St. arts. 3773, 5532.— 
Cotten y. Stanford, 147 S.W.2d 930. 


: § 139 
Ariz. The statute providing that no 
execution shall be issued upon a judg- 
ment after the expiration of five years 


J nD n 
stallments but applies 


ment as it becomes du R 
1928, § 4210.—Schuster v. | 
P.2d A921 id f 


§ 144 “ pat 
_Cal.App. Though it is better prac- 
tice to secure substitution of judgment 
debtor’s executor for judgment debtor 
in the action in which judgment was 
secured, failure to secure such substi- 
tution does not require reversal of or- 
der allowing execution against the es- 
tate, if proper service is otherwise had. 
—McColgan v. Scoble. 111 P.2d:2. : 


§ 157 
Mich. Where affidavit for transcript 
of justice’s judgment was made on 
August 24 and transcript was filed in 
Circuit Court on August 28, August 
25 being Sunday, period elapsing be- 
tween making of affidavit and filing of. 
transcript was not so long as to af- 
fect validity of the transcript or subse- 
quent levy of execution and sale of 
property. Comp.Laws 1929 §§ 16094, 
16095.—Perry vy. Link, 297 N.W. 68, 
297 Mich. 50. 
§ 165 


Pa.Com.Pl. The proper procedure to 
enforce a lien on a fieri facias where 
it has remained unexecuted is by 
the issuance of a venditioni exponas.— 
Saucon Valley Trust Co. v. Freeman, 
19 Leh. i.3.225. 

§ 178 

Mont. The statute providing that 
where execution is against property of 
judgment debtor, it may be issued to 
sheriff of any county in state and 
where it requires delivery of property 
it must be issued to sheriff of county 
where property or some part thereof is 
situated, and that executions may be 
issued at same time to different coun- 
ties is ‘‘mandatory”. Rev.Codes 1935, 
§ 9423.—Merchants Credit Service v. 


Chouteau County Bank, 114 P.2d 1074. 
181 4 
Mont. The word “sheriff” within 


statute providing that writ of execu- 
tion must be issued in name of state, 
sealed with seal. of court and sub- 
scribed by clerk and must be directed 
to the sheriff, means the sheriff of 
county where process is to be served. 


Rev.Codes 1935, § 9417.—Merchants 
Credit Service’ v. Chouteau County 
Bank, 114 P.2d 1074. 

Ga. Generally, an execution must 


follow the judgment and describe par- 
ties thereto as described in the judg- 
ment and an execution which fails to so 
follow the judgment is not admissible 
in evidence over objection of a claim- 
ant, and the rule is also applicable to 
an execution issued on a money decree 
in equity. Code 1933, §§ 37-1207, 39: 
104.—Bank of Tupelo y. Collier, 14 S. 
H.2d 59, 191 Ga. 852. 


§ 189 if, 
Pa. The owner of a judgment which 
was a lien upon realty held by judg- 
ment debtor and his wife as tenants by 
entireties, as well as property owned 
by judgment debtor individually, could 
issue execution against judgment debt- 
or’s individual property only, and her 
reasons for doing so were immaterial 
and did not warrant vacating the exe- 
cution at the instance of junior lien 
ereditors of judgment debtor individ- 
ually. 12 B.S. §§ 911, 912.—Stofflett v. 
Kress, 21 A.2d 81, 342 Pa, 382. 
§ 198 
Ga. Where decree for plaintiff for 
stated aggregate amount of “principal 
and interest to date’? was amendable so 
as to segregate lump total into proper 
components of principal and interest 
and so as to provide for future inter- 
est only on principal, fieri facias on de- 
cree was also amendable in such re- 
spect. Code, §§ 57-108, 110-304.—Bank 
of ‘Tupelo v. Collier, 15 S.H.2a 499, 
Mass. A court has power to amend 
its records or its processes so as to 
make them conform to the truth and 
such power extends to executions.— 


City of Boston vy. Santosuosso, 31 N.E. ‘ 


2d 572. 
The power of court to amend its 


wal 


_decree.—City of Boston v. Santosuosso, 


“der excessive or 


to levy execution on judgment, 


v e€ c 
nd an exe- W.. 


\ nats ie ‘vill conform to the 
ah or decree upon which it is 
issued or to set aside an execution that 
is not warranted by such judgment or 


31 N.Bi2d 572: 

Mont. Where writ of execution was 
directed to sheriff of one county but 
sent to and served by sheriff of an- 
other county and ordered him to levy 
upon property in his county and 
amendment to writ was not sought nor 
made for more than two years after 
it was served and writ after amend- 
ment was not served anew, amendment 
did not validate service by sheriff of 
other county, since writ after amend- 
‘ment was in effect a new writ which 
was not served. Revy.Codes 1935, §§ 
9417, 9419, 9423.—Merchants Credit 
Service v. Chouteau County Bank, 114 
P.2d 1074. - 

Tex.Civ.App. Although judgment 
debtor may not enjoin enforcement of 
judgment so long ag any part of it re- 
mains unpaid, he is not required to 
allow his property to be sacrificed un- 
incorrect execution 
merely because he cannot tender the 
amount actually owing on the judg- 
ment.—Harris y. aang 144 S.W.2d 647. 

05 

La. Executory proceedings could 
not be questioned on ground that 
amount claimed was in. excess of 
amount due on note.—Childs v. Pruitt, 
200 So. 282, 196 La. 866. 

§ 206 

N.D. In absence of statute provid- 
ing to the contrary, a judgment credi- 
tor at whose instance an execution is 
issued, is entitled to exercise a con- 


‘siderable degree of control over the 


execution thereof, and may give rea- 
sonable directions to the officer as to 
time and manner of executing the writ 
and the particular property to be sub- 
jected to the levy and sale.—Smith y. 
Ben 293 N.W. 551, 129 A.L.R. 1356. 

Where party for whose benefit ex- 
ecution was issued instructed sheriff to 
abandon a levy that had been made 
under the execution, the sheriff was 
warranted in releasing the levy and 
eould not be held liable in an action 
for damages for releasing the levy and 
not making sale of the property.— 
Smith v. Hanson, 293 N.W. 551, 129 A, 
L.R. 1356 

§ 214 


Ky. Even if an agreed order entered 
in an election contest stating that by 
agreement contestant dismissed action 
at his cost was a judgment for costs 
on which execution could issue, sher- 
iff's sale to collect execution levied on 
contestant’s property was void where 
return day was two months before date 
of levy, since sheriff had no power to 
make levy after date when return was 
required to be made by law. Ky.St. § 
1651, 1714, 1716.—Deskins v. Coleman, 
151 S.W.2d 751, 286 Ky. 624. 


Mich. At common law, the utmost 
length of time the law allows for exe- 
cuting a writ of execution is the day 
whereon the writ is returnable, and it 
is not executable any longer that day 
than the court sits.—Hendricks v. Mc- 
Causey, 299 NW. 847, 299 Mich. 157. 

Mont. The 60 days mentioned in 
statute in which writ of execution must 
be served prescribes the life of the 
writ, and if it be served and returned 
after 60-day period, or if it be not 
served within the 60-day period, writ is 
“functus officio’. Rev.Codes 1935, § 
9419.—Merchants Credit Service y. 
Chouteau County Bank, 114 P.2d 1074. 


215 
Ill.App. In execution sales, court 
gives no directions concerning prop- 
erty to be levied upon and usually 


has no control over sale beyond power 
to set it aside for noncompliance with 
statutory provisions governing it.— 
Craddick v. Cotta Gear Co., 28 N.EH.2d 
734, 306 IlLApp. 459, 

N.D. Generiully, a sheriff may force 
entry into any inclosure, except judg- 
ment debtor’s dwelling house, in order 
and 


§ 229 — 

Cal.App. To eed” a “levy of 
execution on automobile, it was not 
necessary to remove automobile from 
ee ie Vv. Noland, They es 


§ 234 
Cal.App. Where property levied on 
consisted of claim against a corporation 
evidenced by nonnegotiable notes, the 
property was not required to be taken 
into possession of the sheriff nor ex- 
posed to the view of the purchaser, 
since the levy was not made upon per- 
sonalty capable of manual delivery. 

Code Civ.Proc. § 542, subd. 6, and 

688.—Pavlovich vy. Watts, 115 P.2d 511. 

241 


N.J.Ch. Personalty of a debtor is 
the primary fund for the payment of 
debts and a writ of execution com- 
mands the sheriff to make the debt 
out of the defendant’s lands only if 
sufficient goods and chattels cannot be 
found in his county. N.J.S.A. 2:26-80. 
—Alt v. Kwiatek, 17 A.2d 161, 128 N. 
J.Eq. 469. 

Pa.Com.Pl. A sheriff cannot proceed 
to condemn real estate of a judgment 
debtor,-under the Act of June 16, 1836, 
IBsIby 755, 12° P.S. § 2091 et seq., until 
he has executed upon the defendant’s 
personal property and found it insuffi- 
ecient to satisfy the judgment.—Lukac 
v. Morris, 7 Sch.Reg. 241. 

The requirements of section 41 (of 
the Act of June 16, 1836, P.L. 755, 12 
P.S. § 2311) are mandatory and before 
real estate may be sold upon a fi. fa. 
it must appear that (1) levy and sale 
of the defendant’s personalty must be 
had; (2) that the proceeds of the sale 
of such personalty have been insuffi- 
cient to pay debt, interest and costs in 
full; and (3) that inquisition has been 
waived and the property voluntarily 
condemned.—Lukae v. Morris, 7 Sch. 
Reg. 241. 

The presumption is that a return of 
the sheriff on a writ of execution of 
“nulla bona’ as to the personal proper- 
ty is true and that he found nothing 
upon which he could make a_ levy.— 
Lukaec y. Morris, 7 ech eee, 241, 

2 


See Korycki vy. Korycki [1940] 3 
Dom.L.R. 45. 
§ 264 ’ 
Ohio App. Under statute, providing 


for the selection of appraisers by of- 
ficer making the levy, a court order in 
so far as it provided that a reappraise- 
ment of realty be made by the same 
persons as originally appraised it was 
without authority of law. Gen.Code, § 
11671, 11672.—Toohey v. Simmons, 35 
N.E.2d 858, 67 Ohio App. 418, appeal 
dismissed 35 N.H.2d 152° 138 Ohio St. 
400. 


Where reappraisement of real estate 
by levying sheriff was in conformity ‘to 
law, no claim of irregularity could be 
based on the fact that court order 
for reappraisement by the same persons 
as originally appraised the realty was 
without authority of law, particularly 
where court, as provided by statute, 
found that sale was made in all re- 
spects in conformity with the law and 
approved and confirmed the sale. Gen. 
Code, §§ 11671, 11672, 11688, 11711.— 
Toohey v. Simmons, 35 N.E.2d 858, 
67 Ohio App, 418, appeal dismissed 35 
v.H.2d 152, 138 Ohio St. 400. 

§ 280 t 

Ga. One who attacks a levy of fieri 
facias as void for excessiveness carries 
the burden of sustaining his conten- 
tention,—C en v. McEntire, 10 S.E.2d 
186, 190 Ga. 684. 

The mere fact that the value of real- 
ty levied on may be considerably more 
than the amount of the execution, will 
not necessarily show that the levy is 
excessive, but the property must be 
such as to be reasonably capable of 
subdivision and sale, so as to realize 
the amount of execution.—Crump y., 
McEntire, 10 S.H.2d 186, 190 Ga. 684. 

§ 282 
Whether execution against 
name of husband and 


Pa.Super. } 
real estate in 


tN 
ye alone wed 
ae creditor M mn 
upon personal > property of. 
could be raised only by husba 
not by wife, and _ hence, 
questioned execution on such — 
but husband did not, irregulari 
any, was ‘waived.’—Simon y, Sor 
tino, 20 A.2d 805. 
Generally, advantage of an irregu 
ity in an execution can be taken : 
by judgment debtor and cannot | 
questioned by a stranger to the writ, 
—Simon vy. Sorrentino, 20 A.2d 805 

288 


§ 

Ga. Where proper levy of land hi 
been made, land is in custody of cou 
from which execution issued.—Tattna 
Bank v. Smith, 14 §.H.2d 685. ; 

N.Y. The law of the state in which 
a_ trust was established determine 
what interests in such trust are a 
signable, the extent and manner i 
which such interests may be taken 
der execution issued by court of th 
state, and the rights derived fro 
levy of such execution. —Sarve: 
Towne, 34 N.H.2d 313, 285 N.Y. 26 
ReveRe Be 23 N.Y.S.2d 700, 260 App.D div. 


§ 292 
In New Jersey, the phox 
is not bound to remove goods lev 
on, but may leave them in the ex 
tion debtor’s possession until the da 
of sale——In re C, Lewis Lavine, C 
36 F.Supp. 361. b 
295 


Cal.App. Where automobile wa 
a garage directly adjoining faeces 
claimant’s place of business an vi 
already being held by third 
claimant to secure lien of chattel mo 
gage, levy of execution was not i 
because automobile was not taken 
custody but an employee of third pa 
claimant was made keeper of autom 


bile. Code Civ.Proc. § 689.—Nolan 

Noland, 113 P.2d 11: ae 
§ 334 

Mont. A writ of execution dire 


to sheriff of one county but sent 
and served by sheriff of another coun 
ty and ordering him to levy upon 
erty in his county does not crea 


ty, in view of lack of statutory pr 
sion authorizing a_ sheriff to serve 
writ of execution directed to sheriff 
another county. 
9417, 9423.—Merchants 
ree Chouteau County Bank, ea) 'P 
1 
iy) 


in an 
execution of 
by a countermand, if a second 
execution were levied in the mncanumes 
the former must be postponed, but — 
New Jersey the rigid rule of the Conn ts 


mon law has been departed from, 
In re C. Lewis Lavine, Ine, 36 F. 
Supp. 361. 4 e 
In New Jersey, if another clair 


arises after goods have been levied o 
but have been left in the execut 
debtor’s possession, the question | 
whether the failure to pursue the fi 
execution was for fraudulent purpos 
and, if so, the other claim prevails.—In 

re C. Lewis Lavine, Inc., 36 F.Supp. — 
3Od. = ‘ 


; § 355 
Cal.App. An agent will not be per-. 
mitted to assert a third party celain 
where his principal had no valid thir 
party claim. Code Ciy.Proc. § 689. 
goceen v. Hugh Evans & Co., 108 P.2d— 
93. 
Del.Super. The interest of an own- 
er and occupier of a farm in a crop ~ 
of growing wheat was subject to ex- 
ecution, and hence defendants, to whom 
owner sold wheat after harvesting dic 
after levy of execution, acquired hea 
subject to lien of execution. Rey.Code 
1935, § 5052.—Cubbage v. Clements, 14° 
A.2d 378. 
Ga.App. Where plaintiff in execution 
failed to show any right to proceed © 
with execution, claimant upon showing 
an interest in property levied on which — 
was superior to right of plaintiff ely 


as ag _ plainti 
-maintain the claim.—Bull_v. 
on, 12 8.E.2d 96, 63 Ga.App. 750. 
1 Where realty has been attached 
and _attachment preserved, execution 
levied under a judgment recovered in 
nm operates as a lien from date of 
tachment and has priority over all 
itervening incumbrances and operates 
tatute conveyance made at that 
Rey.St.1930, c. 90, 31.—Snell 
by, 15 A.2d 148. 
: 331 
. Where executions issued out 
he circuit court against the same 
btor but in favor of different judg- 


jon and motion order sheriff to 
ed to a sale and to pay the money 
zed into circuit court, which 
thereupon determine the prior- 
tween the executions.—Walton v. 
20’ A2d 420, 129° N.J.Eq. 330. 
1r express statutory provisions 
a controversy arises between 
ion creditors as to the applica- 
proceeds of sale under execu- 
sued out of different courts, a 
e of the Supreme Court may order 
o which court such proceeds shall 
paid, which court would then have 
ection to decide the entire con- 
sy. N.J-S.A; 2:27-331.—Walton 
ier, 20 A.2d 420, 129 N.J.Eq. 330. 
law court, in settling priorities, 
limited to the record of the 
ements and executions but may go 
to extrinsic evidence of any matter 
rtinent to the inquiry including even 
ons of fraud.—Walton y. Hillier, 
2d 420,129 ‘NJ: Eq: '330) 

ao § 382 


ent, to enforce lien of judgment, 


nd. that 
ill be diligently prosecuted his pro- 
dings to sell the real estate for pur- 
f making assets to discharge the 
s, further proceedings for sale there- 
y holders of liens shall be stayed 
on application of executor or ad- 
strator, the time contemplated by 
legislature is the time at which the 
mn for stay is filed and not the 
yf filing of petition by holder of 
ent for enforcement of 
rns’ Ann.St. § 6-1020—Coats v. Vee- 
ersburg State Bank, 33 N.H.2d 376. 
Where administrator delayed filing of 
ition for authority to sell real es- 
e until the confirmation of commis- 
oner’s report in suit for partition of 
estate in which deceased owned 
interest, so that administrator would 
now what particular land could be 
id, and petition was filed shortly 
r judgment creditor instituted pro- 
edings for an order to permit the is- 
ance of execution upon the judgment, 
lence established that the adminis- 
or was acting with due diligence at 
ie time of filing of his petition for 
tay in the judgment creditor’s proceed- 
g¢ for enforcement of judgment. 
urns’ Ann.St. §§ 2-2610, 6-1020.—Coats 
Veedersburg State Bank, 33 N.H.2d 


liens. 


a i 
a ere it is necessary to sell real es- 
te to pay debts of deceased, it is 
ficient cause why judgment should 
ot be enforced pease the estate of 
idgment debtor by way of levy of 
ecution. Burns’ Ann.St. § 6-1301.— 
oats _v. Veedersburg State Bank, 33 
B.2d 376. 
Mas In proceeding for review of 
judgment by writ of error, by 
10 to vacate judgment, and by 
t of review, a stay or supersedeas 
ecution is an incident of the pro- 
ng for review, and a power to 
7 or Supersede the execution by rea- 
of the fact that such a proceed- 
contemplated ig not to be im- 
x SSR Geng, 
-18, 23 4 er of Boston vy. 
ntosuosso, 31 N.H.2d 572. 
_ Pa,Com.Pl. Rule of Court No. 142 
ovides that no motion to stay execu- 
jon levied upon real estate shall be al- 
lowed after the sale has been adver- 
_ tised, except upon condition that the 
defendant shall pay all costs incurred 


‘me 


Xe 


t shall s (ie ie could: a 
made the application before the — 
was advertised, by _the exercise of rea- 
sonable diligence.—Wert v. Wildermuth, 
8 Sch.Reg. 48 ‘ 


ment to be confessed was sufficient to 
put the signer upon the duty of in- 
quiry, and when inquiry becomes a du- 
ty, means of knowledge which it affords 


is regarded as legal equivalent of ac-. 


tual notice, and the defendant at bar 
possessed the legal equivalent of actual 


notice and this is true even though the 


averment to the contrary must be ac- 
cepted as true.—Wert vy. Wildermuth, 8 
Sch. Keg. 48. 

It is not being reasonably diligent to 
shut off and indolently barrenize your 
inquisitiveness in matters of so vital 
moment. It has been long.a.rule of our 
law that no man shall be permitted to 


take advantage of his own negligence 


and it is this well-settled maxim that 
forms the basis for the rule of Court 
under consideration.—Wert vy. Wilder- 
muth, 8 Sch.Reg. 48. 

Since a defendant had no knowledge 
that a judgment was confessed against 
him, does it follow that the defendant 
could not by the exercise of reasonable 
diligence have discovered that it had 
been confessed, and that execution on 
the judgment had issued? A reasona- 
bly diligent person after signing such 
an instrument would inquire whether 
or not the power given therein had been 
exercised and could very easily ascer- 
tain from an examination of the record 
whether such action had been taken.— 
Wert vy. Wilgge uta. 8 Sch.Reg. 48. 

3 


§ 

Pa. The owner of a judgment which 
was a lien upon realty held by judg- 
ment debtor and his wife as tenants by 
entireties, as well as. property owned 
by judgment debtor individually, could 
issue execution against judgment debt- 
or’s individual property only, and her 
reasons for doing so were immaterial 
and did not warrant vacating the ex- 
ecution at the instance of junior lien 
ereditors of judgment debtor individu- 
ally. 12 P.S. §§ 911, 912.—Stofflett v. 
Kress, 21 A.2d 31, 342 Pa. 332, 


§ 414 
Mich. The proper method of attack- 
ing a levy is by motion to quash it in 
the court under whose writ it is made, 
where such course will furnish ade- 
quate relief—Hmery v. Tant, 295 N.W. 
356, 295 Mich. 669. 


415 

Mass. The power of court to amend 
its records or its processes to make 
them conform to the truth may be ex- 
ercised, upon motion, to amend an 
execution so that it will conform to 
the judgment or decree upon which it 
is issued or to set aside an execution 
that is not warranted by such judg- 
ment or decree.—City of Boston y. 
Santosuosso, 31 N.H.2d 572. 

Ohio App. In action on note, mere 
fact that plaintiff had another pending 
action predicated on contract constitut- 
ing part consideration for note was not 
sufficient ground to recall execution is- 
sued on judgment for defendants on 
their cross-petition for damages because 
of defects in plaintiff’s construction of 
building under such contract.—Rodberg 
v. Eversole, 35 N.E.2d 851. 

Okl. When two persons own a judg- 
ment in equal shares and one has been 
paid in full for his one-half interest 
and claims nothing further, and execu- 
tion is issued for more than one-half 
of the judgment, and judgment debt- 
ors tender full one-half of judgment 
which other judgment creditor is en- 
titled to collect with proper interest 
and costs, it is proper to recall execu- 
tion and, upon making good on tender, 
to satisfy judgment in full.—Richard- 
son v. Marrs, 110 P.2d 606. 

§ 425 

Mo. Where judgment, in suit to 
quiet title and for an accounting al- 
lowed interest on amount found to be 
due to defendant in accounting. phase 
of case, and plaintiff, in his 
for new trial filed in such case, made 
no complaint with reference to allow- 


The signing of a note, allowing judg- 


motion — 


(as 83 5¥3 in§e482 Pour i 
Neb. Evidence whether assignee. 
isfied judgment as judgment debtors’ 
agent with debtors’ funds, warranted 
quashing of execution issued on judg-. 
ment.—Chitwood Packing Co. v. War 
ner, 295 N.W. 882. : GD 


§ 438 : i 
Ga.App. Where judgment on which 
execution was issued was rendered Oc- 
tober 6, 1925, execution was issued 
October, 6, 1925, and execution was 
entered on the general execution dock- 
et October 17, 1930, and levy on. auto-. 
mobile was entered on the execution on 
July 14, 1936, but was not entered. 
on the general execution docket of 
the county in which the judgment was 
rendered, municipal court properly sus- 
tained affidavit of illegality of defend- 
ant in fieri facias to the execution, on 
which garnishment was issued on No- 
vember 27,,1940. Code, § 110-1001,— 
Bryant v. Freeman, 16 S.H.2d 113. 
442 


Ga.App. A petition to show cause 
why execution, levy and sale on a de- 
faulted conditional sales contract in the 
municipal court of Augusta should not 
be declared irregular failed to state a 
cause of action, where it did not appear 
that the entire execution, levy, and sale 
were void as a whole, and if import of 
petition was to afford any kind of af- 
firmative relief, the court was without 
authority to grant it, and since the 
only use that could have been made of 
an order granting relief would have 
been its use as authority in another 
proceeding for recovery of the proper- 
eon ane v. Maxwell Bros., 11 $.H.2d 
fia ‘ 

Ga.App. In proceedings wherein de- 
fendant filed an affidavit of illegality to 
the levy on defendant’s personalty of 
an execution in. favor of plaintiff al- 
leging that defendant was not served 
with petition and process in action in 
which judgment upon which execution 
was issued was rendered, and that de- 
fendant had not had his day in court, 
overruling plaintiff's motion to strike 
amendment to affidavit, in so far as it 
traversed sheriff’s return of service, on 
ground that traverse was not filed at 
first term of court after defendant had 
notice of return and before defendant 
had pleaded to merits, was not error 
where, so far as appeared from record, 
the affidavit as amended did not show 
that defendant had notice of existence 
of return prior to term when return 
was established as a lost paper and 
amendment was filed. Code, § 81-214. 
—Benton v. Maddox, 16 §.BE.2d 141. . 

In proceedings wherein defendant filed 
an affidavit of illegality to the levy on: 
defendant’s personalty of an execution 
in favor of plaintiff alleging that de- 
fendant was not served with petition 
and process in action in which judg- 
ment upon which execution was issued 
was rendered, and that judgment was 
rendered by default, evidence author- 
ized finding that defendant had no 
knowledge of existence of sheriff's re- 
turn of service prior to its establishment 
as a lost paper by order of trial court, 
and hence permitting defendant to file, 
at same term of court, an amend- 
ment to affidavit traversing sheriff’s 
return and asking that sheriff be made 
a party was proper. Code, § 81-214.— 
Benton v. Maddox, 16 8.H.2d 141, 


§ 446 

Ga.App. Where affidavit of illegality 
of execution was not traversed or issue 
joined thereon, court was required by 
statute to determine on such affidavit 
of illegality, and error in refusing so. to 
determine and proceeding to trial ren- 
dered all subsequent proceedings, in- 
cluding judgment for plaintiff in exe- 
cution, nugatory. Code 1933, § 39- 
1006.—Tatham v. Lanier, 14 S.B.2d %65. 

Ga.App. A defendant in execution 
who. has filed an affidavit of illegality to 
the levy thereon must establish the in- 
validity of proceedings upon ground of 
lack of service upon him of petition and — 


— 
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| § 495 
process in action upon which judgment Mo.App. Prior to 1899 amendment to had been levied on and sold. Code 
issued, where there appears an entry statute authorizing injunctive relief 1933, §§ 39-101, 389-116, 39-201, 110- 

i against proposed execution sale of real- 507,—Shedden .y. National Florence 


upon the petition by sheriff, of service 
of petition and process upon defendant 
that defendant traversed the entry of 
Service at the first term after notice of 
such entry is had by him, and before 
pleading to merits. Code, § 81-214.— 
Benton v. Maddox, 16 S.H.2d 141. 

Although burden was upon. defendant, 
in proceedings wherein defendant filed 
an affidavit of illegality to the levy on 
defendant’s personalty of an execution, 
to show not only that defendant was 
not served with petition and process 
in action in which judgment upon 
which execution was issued was_ren- 
dered, but that defendant traversed the 
sheriff’s entry of service at the first term 
of court after notice to defendant of en- 
try and before pleading to merits, de- 
fendant could establish such facts by 
evidence satisfactory to jury, and while 
sheriff’s return of service was evidence 
of a high order and could only be set 
aside upon evidence which was not only 
clear and convincing’, but the strongest 
of which nature of case would admit, it 
was not conclusive as to service. Code, 
§ 81-214.—Benton v. Maddox, 16 S.E. 
2d 141. 

In proceedings wherein defendant 
filed an affidavit of illegality to. the 
levy on defendant’s personalty of an 
execution in favor of plaintiff alleging 
that defendant was not served with pe- 
tition and process in action in which 
judgment upon which execution was is- 
sued was rendered, whether defendant 
had successfully impeached sheriff’s re- 
turn of service was for jury under the 
evidence, and, where defendant’s testi- 
mony was positive and unimpeached 
that he was not served, jury was au- 
thorized to find that defendant had not 
been served. Code, § 81-214.—Benton 
v. Maddox, 16 S.H.2d 141. 

In proceedings wherein defendant 
filed an affidavit of illegality to the 
levy on defendant’s personalty of an 
execution in favor of plaintiff alleging 
that defendant was not served with pe- 
tition and process in action in which 
judgment upon which execution was is- 
sued was rendered, and that judgment 
was rendered by default, evidence au- 
thorized finding that defendant had 
no knowledge of existence of sheriff’s 
return of service prior to its establish- 
ment as a lost paper by order of trial 
court, and hence permitting defendant 
to file, at same term of court, an amend- 
ment to affidavit traversing sheriff’s 
return and asking that sheriff be made 
a party was proper. Code, § 81-214.— 
Benton v. Maddox, 16 S.EH.2d 141. 


In proceedings wherein defendant filed 
an affidavit of illegality to the levy on 
defendant’s personalty of an execution 
in favor of plaintiff alleging that de- 
fendant was not served with petition 
and process in action in which judg- 
inent upon which execution was issued 
was rendered, evidence authorized find- 
ing that an entry of service had been 
made by sheriff upon original petition, 
and authorized an order establishing as 
a lost paper an entry of service upon 
petition showing service of petition and 
process upon defendant. Code, § 81- 
214.—Benton vy. Maddox, 16 S.E.2d 141. 


§ 450 

Mo.App. The statute authorizing in- 
junctive relief against a proposed exe- 
cution sale of realty is not intended to 
be a means of depriving a judgment 
ereditor of a fraudulent grantor from 
the right to proceed under execution 
against land fraudulently conveyed for 
purpose of hindering or delaying such 
judgment creditor. Rey.St.1939, § 1683, 
Mo.St-Ann. § 1519, p. 1672.—Madden vy. 
Fitzsimmons, 150 S.W.2d 761. 


In action for injunctive relief against 
proposed execution sale of realty, if 
property has. been conveyed to plaintiff 
by judgment debtor in fraud of de- 
fendant as judgment creditor, an in- 
junction will not be granted, and de- 
fendant will be permitted, to proceed 
with sale as though there had been no 
such conveyance. Rey.St.1939, §§ 1683, 
3507, Mo.St.Ann. §§ 1519, 3117, pp. 
1672, 1946.—Madden vy, Fitzsimmons, 
150 S,W.2d 761. 


ty, a suit could be maintained to enjoin 
the sale of land by virtue of an execu- 
tion on a judgment against one having 
no interest in the land subject to execu- 
tion at the time of sale only when own- 
er’s title was not perfect and complete, 
and execution debtor had some appar- 
ent interest in land so as to make it 
necessary that owner produce evidence 
extrinsic to record in order to support 
his own title and defeat a recovery by 
purchaser at execution sale, but since 
the amendment a suit may be main- 
tained regardless whether defense of 
the title against execution purchaser 
would depend upon extrinsic evidence, 
or whether no title or apparent title 
would pass by virtue of the sale. Rey. 
St.1939, § 1683, Mo.St.Ann. § 1519, p. 
1672.—Madden y. Fitzsimmons, 150 S. 
W.2d 761. 

A petition which alleged that plain- 
tiff was sole owner and in possession 
of realty, that he had not been a party 
to action in which judgment was ren- 
dered against execution debtor, and 
that execution debtor did not then, or 
at time of rendition of the judgment, 
have any interest in realty, although 
her name had appeared of record in 
chain of title to property between 
years 1932 and 1935, stated a cause of 
action for injunctive relief against pro- 
posed execution sale, notwithstanding 
that plaintiff did not plead a record 
transfer to himself from execution 
debtor, nor plead that he was record 
owner of the property. Rev.St.1939, § 


1683, Mo.St.Ann. § 1519, p..-1672.— 
Madden y. Fitzsimmons, 150 S.W.2d 
761. 

Pa.Super. Where interest of judg- 


ment debtor in property is alleged, 
creditor is permitted to proceed with 
his execution and, if there is any ques- 
tion in regard to title, it may be deter- 
mined afterwards in an action of eject- 
ment, and execution will not be en- 
joined in such eases, since, to do so, 
would in effect withdraw from consid- 
eration of a jury facts which properly 
should be decided by them.—Simon 
Sorrentino, 20 A.2d 805. 

Pa.Com.Pl, Plaintiff caused execution 
to be issued upon a judgment re- 
covered by him against the defendant, 
and certain personal property to be 
levied upon. J. S. Detwiler, a third 
party, presented his petition, and ob- 
tained a rule to set aside the execution 
and stay a sheriff’s sale of the prop- 
erty thus levied upon on the ground 
that he was the owner of it. Held: 
That the rule must be dismissed, as 
there is no way in which an execution 
on a judgment may be set aside or 
stayed by a third party upon his claim 
that the property levied upon is owned 
by him and not by the execution debt- 
or, as the Sheriff’s Interpleader Act 
furnishes a remedy for the protection 
of the claimant and he has, in addition 
to that right, an action of trespass for 
abuse of fegal process.—Seese y. Sibel, 
3 Fay.L.J. 148. 

§ 451 

Ga. Execution on a personal judg- 
ment based on an indebtedness secured 
by a deed to realty need not be first 
levied on the security before the judg- 
ment can be enforced against other 
property of the debtor, and in such case 
equity will not intervene to enjoin a 
levy on other property until security is 
exhausted simply because it would be 
to debtor’s advantage and best interest 
that such course be pursued. Code 
1933, §§ 37-103, 39-101, 110-507.—Shed- 
den v..National Florence Crittenton 
Mission, 12 S.H.2d 618, 191 Ga. 428. 

Where personal judgments based on 
notes secured by deeds to land were 
obtained against. plaintiff, and judg- 
ments were declared to be special liens 
on land, that plaintiff, as defendant in 
fi. fa., could not direct sheriff to levy 
on land because title thereto was in 
plaintiff did not give plaintiff ground 
for relief in equity by injunction to 
restrain judgment creditor from levy- 
ing executions issued on judgments on 
plaintiff’s personal property until land 


Crittenton Mission, 12 S.H.2d 618, 191 
Ga. 428. 
478 


§ 

Cal.App. Proceedings to enjoin ex- 
ecution of an order or judgment of a 
court cannot be brought in a court 
of co-ordinate jurisdiction, but relief 
must be sought in court whose order 
or command is involvéd.—Wright vy. 
Superior Court in and for Calaveras 
County, 110 P.2d 529. 

Tex.Civ.App. Where stockholder of 
corporation in suit to enjoin. inter- 
ference with corporation’s personalty 
by persons claiming to be the pur- 
chasers of such personalty at a con- 
stable’s sale under a county court ex- 
ecution against a third party, alleged 
that value of personalty was in excess 
of $500, the district court had juris- 
diction to hear and determine the mat- 
ters alleged in the petition, notwith- 
standing that amount in controversy 
in suit by such purchasers and judg- 
ment rendered by the county court 
was. less than $500, since the injunc- 
tion would not affect the judgment.— 
Sowell v. Best, LAG S.W.2d .817. 


§ 480 
Ohio App. Administrator of estate of 
judgment debtor whose property had 
passed to his heirs could not maintain 
action in injunction to enjoin judgment 
ereditor from levying execution on 
judgment against the deceased debtor 
on property which had passed to the 
heirs, since ‘the administrator had no 
interest in the property.—Bickley y. 
Citizens Sav. Bank & Trust Co,, 34 N. 
B.2d: 262. i 
§ 495 


Ga. A petition by judgment debtor, 
against whom personal judgments 
based on indebtedness secured by deeds 
to realty had been rendered, to enjoin 
judgment creditor from levying execu- 
tions issued on judgments on debtor’s 
personalty until realty had been levied 
on and sold, did not show cause for 
injunction by virtue of allegations that 
there was an outstanding deed to prop- 
erty about to be levied on, in favor of 
a third person as security for a debt 
which ‘had not been paid and that a 
levy of executions thereon would be il- 
legal under. statute, it not being al- 
leged that levy would work irreparable 
injury to debtor, since whether a levy 
made without complying with statute 
would, as to debtor, be illegal could be 
determined on an affidavit of illegality 
filed after levy was made. .Code 1933, 
§§ 39-101, 39-201, 110-507.Shedden vy. 
National Florence Crittenton Mission, 
12 S.H.2d.618, 191 Ga. 428. 

Tex.Civ.App. Evidence disclosing that 
on June 11, 1927, an execution was 
issued on judgment and was returned 
unexecuted, that an execution was is- 
sued in January, 1934, and was sent 
to sheriff but not disclosing how it 
was sent, by whom it was sent or 
whether it was received by sheriff, nor 
whether the sheriff made his return 
of it established that the judgment 
was dormant at time of issuance of 
execution on October 10, 1939, and 
that the judgment would not support 
an execution and authorized injunction 
against seizure and sale of property 
thereunder. Vernon’s Ann,.Civ.St. arts. 
3773, 5532.—Cotten y. Stanford, 147 S. 
W.2d 930. 

Tex.Civ.App. Evidence warranted in- 
junction restraining sale of land under 
an alias execution on ground that tract 
was the separate property of judg- 
ment debtor’s wife, notwithstanding 
that record title was in the name of 
the judgment debtor who had no in- 
terest therein.—Wyatt v. Hoke, 149 §, 
W.2d 1019. 

In suit to enjoin execution 
certain tract of land wherein a parol 
sale of tract by debtor to purchaser 
was pleaded, allegation that the judg- 
ment debtor did not have on two cer- 
tain dates or at any time thereafter any 
actual interest in respective tracts of 
land was good as against a general de- 
murrer on ground that petition did not 
plead title in purchaser under a parol 
sale-—Wyatt y. Hoke, 149 S.W.2d 1019. 


sale of 


3 DD alts 
‘Evidence warranted an injunction 
restraining the sale on execution of all 


vi he land on ground that judgment debt- 


was 
mineral 
Sean S.W.2d 
1019. , ; 
In suit to enjoin execution sale of 
certain realty, debtor’s interest in 
which was allegedly sold to_ plaintiff 
by parol sale, evidence that judgment 
debtor sold interest in land to the 
aintiff reserving one-half. mineral 
‘ight, and that plaintiff paid him a 
certain sum for interest and entered 
upon the land and improved it, built 
fences, and other structures, was suffi- 
cient to raise issue of title in plaintiff 
under parol sale—Wyatt v. Hoke, 149 
JW.2d 1019. eat es 
Tex.Civ.App. In suit to enjoin sale 
of land under alias execution and to 
remove cloud from title to the land, 
wherein judgment creditor filed cross- 
action for order of sale, judgment cred- 
itor which did not show affirmatively 
that names of all parties to judgment 
* ippeared alphabetically in index, direct 
1d reverse, or that there appeared in 
~ such index the number of page of book 
upon which the abstract was recorded, 
] 


W.2d 796. ) oe 
In judgment debtor’s suit to enjoin 
sale of land under execution on ground 
that debtor held legal title to land in 
rust for coplaintiffs, evidence was sufli- 
nt to establish plaintiffs’ contention 
at a superior lienholder, subject to 
“payment of his debt and expenses, ac- 
- quired and held legal title to land as 
trustee for plaintiffs and that, subject 
+o a new lien, lienholder conveyed title 
to debtor in trust for coplaintiffs, ex- 
cept as to debtor’s individual interest 
i in part of land, and hence judgment for 
plaintiffs was proper where there was 
sufficient consideration to support 
trusts and agreements respecting land. 
W. T. Rawleigh Co. v. Cowan, 152 S. 
.2d 796. 
2 § 499 
 -Tex.Civ.App. Where tenant secured 
judgment against former landlord for 
-eonversion of certain livestock and 
thereafter landlord secured injunction 
- delaving execution sale under judgment, 
asserting right to offset against judg- 
ment a debt allegedly due him from ten- 
ant, and it was determined that nothing 
was due landlord from tenant, upon dis- 
solving injunction, trial court did not 
abuse its discretion in assessing 10 per 
eent. statutory penalty under statute 
authorizing altowance of damages of 10 
per cent. of the amount released by dis- 
 golution of an injunction against the 
-eollection of moneys if injunction was 
only for delay. Vernon’s Ann.Civ.St. 
art. 4660.—Clare v. Maroney, 152 S.W. 
_ 2d 410, error dismissed. 


“ya! § 503 

Cal.App. In proceedings by judg- 
ment debtors to have a writ of execu- 
tion on judgment dissolved and to en- 
oin judgment creditor from securing 
any further writ of execution or from 
attempting to enforce the judgment, 
osts were properly allowed judgment 
debtors in discretion of trial court, 
where trial court not only quashed exe- 
cution but declared that judgment 
against debtors had been discharged 
in bankruptcy and permanently en- 
joined creditor from enforcing judg- 
ment against either debtor. Code Civ. 


¥ 
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; : ly ‘ON, as acne 
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§ 504. a; ; 
N.J.Sup. The Hxecution Act as a 
whole manifests intent that with cer- 
tain special provisions relating to en- 
forcement of a judgment against rights 
and credits, general procedure applica- 
ble to enforcement of execution against 
chattels, and particularly that touching 
disputes as to ownership of property 
levied on, was to be applicable to 
rights and credits. N.J.S.A. 2:26-80 
et seq.—Moran y. Joyce, 18 A.2d 708, 
125 N.J.L. 558. 


50) 

Pa.Com.Pl. On a_ petition of the 
plaintiff and a rule to show cause why 
a sheriff’s petition and rule in inter- 
pleader should not be discharged, the 
record indicated, inter alia, that on 
December 18, 1939, a rule was granted 
on the claimant to show cause why an 
issue should not be framed, returnable 
in 20 days, and that the claimant did 
not file an answer to the rule before 
the return day, January 18, 1940, nor 
prior to the plaintiff’s presenting of the 
present petition to discharge the rule 
in interpleader, on January 26, 1940. 
The claimant filed an answer to the 
petition to discharge the sheriff’s rule 
in interpleader, averring, inter alia, that, 
because of illness, it had been impossi- 
ble for her to go, before the return day, 
to her attorney’s office for the- purpose 
of having a statement of her source of 
title prepared and filed. Plaintiff con- 
tended that the sheriff’s rule in inter- 
pleader should be discharged under 
Rule of Court Nos. 108 a, «. Held, that 
the claimant must. be permitted to file 
her statement of source of title nunc 
pro tunc, within 15 days.—Boyer, Now 
i Use otf MacLane, v. Stine, 49 Dauph. 

77 


As the petition for the rule to show 
cause why the sheriff’s petition and 
rule in interpleader should not be dis- 
charged is based not upon the merits 
of the case in so far as it relates to 
the actual determination of title, and 
inasmuch as the Court may exercise a 
reasonable discretion where rules of 
court rather than mandatory statutory 
enactments are concerned, the prayer of 
the petition to discharge the rule in in- 
terpleader must be denied, and the 
claimant be permitted to file the state- 
ment of her source of title, nune pro 
tunc.—Boyer, Now to Use of MacLane, 
y. Stine, 49 Dauph. 177. 


§ 513 

Ga.App. Generally, a claimant, by 
showing title in third person cannot 
defeat prima facie case of plaintiff in 
execution made by introduction of ex- 
ecution with entry of levy showing 
property levied on in possession of de- 
fendant in execution but he must show 
title in himself and not in another.— 
Bull v. Johnson, 12 S.E.2d 96, 63 Ga. 
App. 750. 


§ 517 

Pa.Com.Pl. A wife who files a prop- 
erty claim in execution proceedings 
against her husband alone, upon the 
ground that the property levied upon, 
which is in her possession, is owned by 
her and her husband as tenants by en- 
tireties, may, under the provisions of 
the Act of June 22, 1931, P.L. 883, 12 
P.S. § 2358 et seq., file her own bond, 
since one tenant by entireties is just 
as much the owner of the whole as 
the other, and cannot be said to de- 
rive title from or through the other. 
—Gombka v. Kowalski, 38 D. & C. 197. 

Pa.Com.Pl. Under section 5 of the 
Sheriff's Interpleader Act of June 22, 
1931, P.L. 888, 12 P.S. § 2362, a mar- 
ried woman may file her own bond 
where the goods levied upon are in the 
joint possession of the claimant wife 
and her husband, the judgment debtor, 
provided she alleges that she acquired 
title. to the goods for herself alone 
and by some means other than through 


her husband.—Anders & Jervis Mo- 
ie ie to Use of v. Gander, 40 D. & 


The word ‘possession’, as used in 
section 5 of the Sheriff’s Interpleader 
Act of June 22, 1931, Pil. 883, 12 
P.S. § 2362, providing that if goods 


E d n are fou in th 
possession of the claimant the co 
may unde reumst S 
mit the claimant to s 


does not mean exclusive possession, 
includes joint possession of a 
band and wife.—Anders & Jervis Mo- 
tr ae to Use of v. Gander, 40 D. & - 
. 459. 5 ; 

Pa.Com.Pl. Court has discretion to 
allow claimant to file his own bond in 
interpleader, only in case (a) goods 
levied upon are in possession of claim- 
ant and (b) goods not in possession of 
defendant.—Whiting y. Landau’s, Inc., 
34 Luz.L.Reg.Rep. 140. p 

When equally in possession of de- 
fendant wife and claimant husband, 
property must be regarded, for deci- 
sion. of the immediate question, as 
joint property of husband and _ wife, 
and it follows that husband as claimant 
may not be permitted to file his own 
bond.—Whiting y. Landau’s, Inc., 34 
Luz.L.Reg.Rep. 140. 

§ 520 


N.J.Sup. A common pleas judge had 
jurisdiction to try claim of property to 
rights and credits, under statute pro- 
viding for summary trial by jury of 
claims to “goods and chattels” levied 
upon, and statute providing that sales 
of rights and credits should be made in 
the manner provided by law for judi- 
cial sales of “chattels,” since word 
“chattels” is of very broad import, in- 
cluding all kinds of property except 
freehold and things which are parcel of 
it. N.J.S.A. 2:26-122 et ‘seq., 2:26-170, 
2:26-171.—Moran v. Joyce, 18 A.2d 708, 
225 Nani. ose 


521 
N.J.Sup. In proceeding to subject 
bank deposits to execution, execution 
debtor claiming such deposits as trus- 
tee or agent for third parties was a 
proper party to assert claims of such 
third parties. N.J.S.A. 2:26-80 et seq., 
2:26-122 et seq., 2:26-170.—Moran Vv. 
Joyce, 18 A.2d 708, 125 N.J.L. 558. 
Bank balances standing in name of 
judgment debtor as “trustee, settlement 
account” and in his name as “agent” 
were so earmarked as to give notive to 
judgment creditor that others had ben- 
eficial interest and ownership, and hence 
judgment debtor could claim such 
property as trustee for others.—M van 
v. Joyce, 18 A.2d oare N.J.L. 558. 
52: 


§ 

Ga. In the trial of case in which 
property has been levied upon ag that 
of defendant in execution, and third 
person has intervened as claimant, the 
claim affidavit, expressed in usual 
form, is generally the only pleading 
necessary to admit whatever evidence 
the claimant may have to offer to up- 
hold his or her own title, or to dis- 
courage that of defendant as a com- 
peting title.—Collier v. Bank of Tupelo, 
10 S.H.2d 62, 190 Ga. 598. 

In the levy of an execution on land, 
judgment for claimant, based on fail- 
ure of plaintiff in execution to issue 
execution on judgment against defend- 
ant in equitable partition until after 
lapse of seven years, was not erroneous 
for failure of claim affidavit in usual 
form to specifically raise such question 
of dormancy.—Collier v. Bank of Tu- 
pelo, 10 S.BH.2d 62, 190 Ga. 598. 

Pa.Com.Pl. An affidavit of defense in 
a Sheriff’s. Interpleader — proceeding, 
which pleads that a transfer to the 
claimants was made (1) at a time when 
the transferor was obligated under a 
Court Order to pay $35.00 per week to 
defendant wife and (2) with intent to 
hinder, delay and defraud creditors and 
(3) that claimants were a party to the 
fraudulent intent, is sufficient——Rosen- 
thal v. Rosenthal, 19 Leh.L.J. 154. 


§ 526 

Cal. In proceeding on_ execution 
levied against funds in hands of a bet- 
ting commissioner, which purportedly 
comprised moneys wagered on outcome 
of an election, claimants who filed 
third-party claims based on wagers 
which had been placed with the com- 
missioner and had been won by the 
claimants had burden of proving that 
their claims to the moneys were. su- 
Benws to the claim of the commissioner. 
ode Civ.Proc. § 689.—Kyne vy. Kyne, 


yaa 


a ' 
J 


“ 


claimed by third party, a 
ird party claimant is in the position 
of a plaintiff charged with burden of 
proof to establish rights that he claims. 
Code Civ.Proc. § 689.—Grant v. Sega- 
wa, 112. P.2d 784. 
Ga.App. The burden of proof is on 


- plaintiff in execution in claiin cases.— 


_tiff in fieri facias. 


3 
re 


Bull v. Johnson, 12 S.H.2d 96, 63 Ga. 
App. 750. 
Pa.Com.Pl. In trial of feigned issue 
on sheriff’s interpleader, it is not suf- 
ficient to show mere possession of 
goods. Burden is on claimant to 
prove title to the goods.—Petruzzi_ v. 
Black Diamond Wholesale Grocery Co., 
34 Luz.L.Reg.Rep. 383. 

§ 527 


Ga. Generally, an execution must 
follow the judgment and describe par- 
ties thereto as described in the judg- 


ment and an execution which fails to 


so follow the judgment is not admis- 
sible in evidence over objection of a 
claimant, and the rule is also applic- 
able to an execution issued on a money 
decree in equity. Code 1933, §§ 37-1207, 
39-104.—Bank of Tupelo v. Collier, 14 
S.B.2d 59, 191 Ga. 852. 

§ 528 

Ga. Where, in a claim case, the 
plaintiff in an ordinary fieri facias in- 
troduces in evidence the execution, with 
entry of levy showing that defendant 
in execution was in possession of prop- 
erty at date of levy, such_ evidence 
makes. a “prima facie case” for plain- 
Code, § 39-904.— 
Veal v. Veal, 15 S.E.2d 725. 

N.J.Sup. In proceeding on claim of 
property, comprising bank deposits, 
levied on under execution, evidence 
showing definitely that there were ben- 
eficial owners entitled to the deposits, 
which were held in name of judgment 
debtor as agent and as trustee, though 
indefinite as to their identity, held to 
authorize recovery by debtor claiming 
deposits as trustee and agent. N.J.S. 
A, 2:26-122 et seq.—Moran v. Joyce, 18 
A.2d 708, 125 N.J.L. 558. 


Pa.Com.Pl. Bvidence held to show 
that title to certain articles levied 
upon was not in claimant, but that 


goods obtained on bailment leases, and 
that title at time of levy was in 
lessor.—Petruzzi v. Black Diamond 
Wholesale Grocery Co., 34 Luz.L.Reg. 
Rep. 383. 

In case, supra, an employe familiar 
with transaction testified that original 
lease was signed by claimant and 
afterward her husband joined in the 
instrument, also that the goods were 
never fully paid for, and evidence 
showed contract as a lease.—Petruzzi 
y. Black Diamond Wholesale Grocery 
Co., 34 Luz.L.Reg.Rep. 383. 


§ 530 

Pa.Com.Pl. Where, by landlord’s 
warrant and judicial sale, plaintiff, a 
woman, had acquired good paper title 
to certain personal property of her 
brother-in-law with whom she_ had 
been residing for some time and the 
brother-in-law was preparing to con- 


tinue the business under a_ fictitious 
name in another Jocality, and it ap- 
peared that she neiihvr kuew  tu.y- 


‘thing about the business nor had taken 


any interest or part in its conduct; 
and, on execution against the brother- 
in-law she claimed the property on 
interpleader proceedings, wherein the 
jury having rendered verdict in favor 
of the defendant rule for new trial was 
taken. Held, that rule for new trial 
will be discharged. Under the circum- 
stances of the case, the question of 
whether the sales to plaintiff were 
bona fide, or colorable in order to 
protect her brother-in-law, is prop- 
erly one for_a jury to determine.— 
Sartor v. I.X.L. Permanent Wave Cor- 
oration to Use of Costello, 42 Lack. 
ur. 131. 
532 


Tex.Civ.App. Pirdinga that third 
party claimant was owner of automo- 
pile at time of levy of execution there- 
en, and that judgment debtor was not 


» 


2211. 
—Head v. W. T. Rawleigh Co., 152 8. 
W.2d 463, error dismissed. 
533 

_Cal.App. In proceeding to determine 
title to automobile registered in name 
of judgment debtor upon which levy 
of execution had been made, judgment 
that levy of execution was valid, that 
third party claimant take nothing over 
amount of $381, its mortgagee’s inter- 
est, that judgment creditor was entitled 
to all amounts over that sum, and that, 
if automobile had been sold, all 
amounts in excess of that sum should 
be turned over to respondent, and that 
if there had been no sale the automo- 
bile should be sold under execution for 
a sum not less than the amount of the 
mortgagee’s interest, was not so vague 
that the effect thereof could not readily 
be determined. Code Civ.Proc. § 689.— 
Noland v. Noland, 113 P.2d 11. 

In proceeding te determine title to 
automobile registered in name of judg- 
ment debtor upon which a levy of exe- 
ecution had been made, fact that no 
provision was made for costs of mort- 
gagee on Sale of antomobile was imma- 
terial. Code Civ.Proc. § 689—Noland 
v. Noland, 113 P.2d 11. 


§ 534 

Cal. Motions for new trial in third 
party proceedings were properly strick- 
en, since a new trial is not authorized 
in such proceedings. Code Civ.Proe. § 
689.—Jensen v. Hugh Evans & Co., 115 
P.2d 471, prior opinion 108 P.2d 98. 

Cal.App. In third party proceeding, 
striking motion for new trial from 
files was proper, since statute relating 
to third party proceeding does not per- 
mit a new trial. Code Civ.Proe. § 689. 
FOF v. Hugh Evans & Co., 108 P. 


Cal.Super. A motion for new trial 
does not lie in proceeding under stat- 
ute to determine title to property 
claimed by third party. Code Civ.Proc. 
§ 689.—Grant v. Segawa. 112 P.2d. 784. 

Pa.Com.Pl. In a sheriff’s interpleader 
proceeding where a verdict was ren- 
dered for the claimant or plaintiff for a 
piano and a bench, a motion for new 
trial and judgment non obstante vere- 
dicto was refused under the following 
facts. A, the wife of B, long before 
her marriage executed a bailment lease 
with C, a piano company for the pur- 
chase of a baby grand piano for the 
sum of $1,074.00, trading in her old 
piano. , Before all the installments un- 
der the lease were paid, D and HE, the 
latter a sister of B, issued an execution 
on a judgment they held against B, the 
husband of A, and the sheriff levied 
upon the piano and bench which ever 
since delivery by C had been in the 
possession of A, She immediately filed 
a claim for the property, stating she 
had an equitable title while the legal 
title was in C, and that D, defendant in 
the execution had no interest in the 
property. C then filed a claim with the 
sheriff for the property and answer- 
ing a rule to interplead attached a 
copy of its bailment lease. Thereupon 
A made final payment on the bailment 
lease and C, the piano company; trans- 
ferred its legal title to A, ceasing to 
further prosecute its interpleader and 
the sheriff set a day for the sale of the 
property upon the original execution 
of D and E against B. Prior to that 
date, A filed a second notice with the 
sheriff stating at the time of the origi- 
nal levy she was the owner of an equi- 
tabie title. but had become the owner 
of the legal title to the property. The 
sheriff then procured the issuance of an 
interpleader proceedings wherein A be- 
eame plaintiff and D and E the de- 
fendants, the trial of which was pro- 
ceeded with and the jury found in fa- 
vor of A, the plaintiff. The defendants 
through counsel and in argument be- 
fore the court en bane contended that 


eae 
the 


, purchaser 


iano company, had the 
property and although A 
equitable title, there was no auth 
under the interpleader act of Jw 
1931, P.L. 883, 12 P.S, § 2358 e 
for a person having only an equitab 
title to make a claim for the propert 
and that it was too late for A to as 
any claim after she had paid her 
installment, secured a legal title t 
piano and bench and C ceased to pros 
eute its eclaim.—McBride vy. Ault, 88 P. 
LJ. 439. ‘ : 


§ 538 he 
Or. The word ‘adjudicate”-in s 
tory provision that adverse claima 
personal property, seized under 
tion or attachment, may have his’ 
“adjudicated in a summary man 
in court out of which execution or 
tachment issued, was not used in sen 
of “to settle in the exercise of judic 
authority”, “to determine finally” and 
synonymous with adjudge in_ i 
strictest sense”. O.C.L.A. § 6-140 . 
Francisco y. Stringfield, 114 P.2d 10 
_ Under statutory amendments, autho 
izing trial of adverse claim to pers 
property, attached or seized under ex 
ecution, by court out of which attac 
ment or execution issued, at ad 

claimant’s option, no different 
follows hearing of claim before cou 
than from hearing thereof before 

iff’'s jury as si i 


2d 1026. 


_ § 550 hy 
Ill.App. Ordinarily, execution les 
are not considered “judicial sales 


but execution sales must be supporte 
by a judgment or decree, which is n 
for sale of any specific property, b 
for recovery of a designated sum | 
money.—Craddick y. 


and usually has no con- 
trol over sale beyond power to set 
aside for noncompliance with statutory 
provisions governing it.—Craddick — 
Cotta Gear Co., 28 N.E.2d 734, 306 I 
App. 459. “pe 
Lhe chief differences between “e 
ecution sales” and “judicial sales” a: 
that execution sales are based on a 
general judgment for a certain amo 
of money, while judicial sales 
based on an order to sell specific pro 
erty; execution sales are conducted 
an Officer of the law in pursuance of — 
directions of a statute, while judicia 
sales are made by agent or officer 
a court in pursuance of directions of 
court; in execution sales sheriff is — 
the vendor, while in judicial sales it — 
is the court; and in execution sales — 
the sale is usually complete when 
property is struck off to highest bid- 
der, while in judicial sales it must be 
reported to and approved by court.— — 
Craddick v. Cotta Gear Co., 28 N.H.2d — 
734, 306 Ill.App. 459. ik 
§ 561 Meat 
Cal.App. Where property levied 
consisted of claim against a corporation — 
evidenced by nonnegotiable notes, the — 
property was not required to be taken — 
into possession of the sheriff nor ex- 
posed to the view of the purchaser, 
since the levy was not made upon per- — 
sonalty capable of manual delivery. 
Code Civ.Proc. § 542, subd. 6, a 
688.—Pavlovich v. Watts, 115 P.2d 511, 
§ 564 ‘ r 
Me. Where de:einuant in execution 
owns entire fee, officer cannot sell an ~ 
undivided interest and thus make the 
a tenant in common with 
defendant in execution, sinee charac- | 
ter of debtor’s estate cannot be so 
changed at the pleasure of judgment — 
ereditor or of the _ sheriff.—Snell y. 
Libby, 15 A.2d 148 os 
§ 574 z) 
D.C.N.J. At common law, any delay — 
in an execution sale deprived the 
execution of its force until restored by — 


§ 574 


a countermand, and if a second execu- 
tion were levied in the meantime, the 
former must be postponed, but in New 
Jersey the rigid rule of the common 
law has been departed from.—In re C. 
Lewis Lavine, Inc., 36 F.Supp. 351. 

In New Jersey, the execution creditor 
may. direct the sheriff not to proceed 
with a sale until further orders.—In 


Bee Lewis Lavine, Inc., 36 F.Supp. 
Ill.App. An execution sale should 


not take place at any other time than 
that fixed by notice of sale, and a sale 
made in violation of such rule will or- 
dinarily.be vacated or confirmation re- 
fused, if irregularity is suggested to 
court within proper time. Smith-Hurd 
Stats. ¢.~77. § .52.—Craddick. v. Cotta 
ret Co., 28 N.E.2d 734, 306 Ill.App. 
459. 


Ky. Delay of approximately three 
years and seven months after levy of 
execution on realty and filing of lis 
pendens, before causing sale to be made 
under the executions, did not consti- 
tute “abandonment” of the right of 
sale. Ky.St. >§ 2358a-2.—Bailey _ v. 
ates 151: S.W.2d:. 374, |: 286 Ky. 


§ 580 

Il.App. The provision of statute 
concerning power of officer to adjourn 
an execution sale and providing that, 
if postponement or adjournment ex- 
ceeds one day, notices thereof shall be 
posted, contemplates that notices of 
such postponement shall be posted as 
required in the first instance. Smith- 
Hurd Stats. c. 77, § 52.—Craddick vy. 
Cotta Gear Co., 28 N.E.2d 734, 306 Ill. 
App. 459. 

Yhe officer making an execution sale 
is vested with wide discretion with re- 
spect to adjourning sale to a later day, 
but such discretion must be exercised 
by officer himself and within limits of 
power granted to him, and officer can- 
not delegate it to parties nor to their 
attorneys. Smith-Hurd Stats. ec. 77, § 
62.—Craddick v. Cotta Gear Co., 28.N. 
H.2d 734, 306 Ill.App. 459. : 

An officer conducting an execution 
sale cannot, after a definite postpone- 
ment of sale, which is for a longer 
period than one day, subsequently 
enter into an agreement with judg- 
ment debtor or his representatives to 
exercise in any particular manner offi- 
cer’s official powers with respect. to 
postponement so as to avoid postpone- 
ment previously made and announced 
to purchasers present and proceed to 
hold sale at a later and different hour 
in day upon which. officer’s announce- 
ment: of postponement has been made. 
Smith-Hurd Stats. ¢«. 77. § 52—Crad- 
dick y. Cotta Gear Co., 28 N.E.2d 734, 
306 Ill.App. 459. 

Where sheriff, when appearing at 
time and place designated for holding 
execution sale, acted in his official ca- 
pacity by publicly announcing a post- 
ponement of sale from 10 o’clock a. m. 
on June 6, to 10 o’clock a. m. on June 
18, sheriff could not thereafter return 
to judgment debtor’s plant at 4 o’clock 
in afternoon of June 6, and make a 
sale of property levied upon, and such 
attempted sale was void. Smith-Hurd 
Stats. e. 77, § 52,—Craddick v. Cotta 
Gear Co., 28 N.E.2d 734, 306 Ill.App. 
459, 

§ 585 

Ala. Under statute governing time 
and place of execution sale, it is ‘‘man- 
datory” that lands levied on be sold at 


the courthouse. Code 1940, Vit. 7, § 
535.—Dean vy. Lusk, 3 So.2d 310. 
Under statute governing time and 


place of execution sale, if there are two 
courthouses in the county, execution 
sale may be made at ‘either. Code 1940, 
Tit: 7, § 585.—Dean v. Lusk, 3 So.2d 
310. 

Where judgment for plaintiff 
rendered in circuit court of 
county at Guntersyville and debtor’s 
lands deseribed by governmental sur- 
vey in notice of execution sale were 
sold at the door of a branch courthouse 
at Albertville, near which the lands 
were located, debtor could not complain 
that lands were not sold at the door of 
the courthouse in which judgment was 


was 


Marshall’ 
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rendered as required by statute. Code 
1940, Tit. 7, § 535.—Dean y. Lusk, 3 So. 
2d 310. 
§ 589 ‘ 


Ala. Where property to be sold un- 
der execution consists of distinct lots, 
tracts, or parcels, or is susceptible of 
division without injury, it should be 
offered for sale in parcels and not en 


masse.—Dean y. Lusk, 3 So.2d 310. 
§ 593 1 
Idaho. Notice of sale on execution 


which referred to lot as platted in town 
within the county and stated that the 
sale would take place there at the 
sheriff’s office was not insufficient be- 
cause of failure to contain a_ direct 
statement that the land was in such 
county.—Rexburg Lumber Co. v. Pur- 
rington, 113 P.2d. 511. 

Ill:App. The object of notice of an 
execution sale is to inform . general 
public of property to be sold, the time, 
place, and terms of sale, and of the 
persons whose interests are thus to be 
subjected to an involuntary transfer, 
and, ordinarily, notice of sale may be 
considered as for defendant’s benefit, 
but, where creditors would be preju- 
diced, a waiver of improper notice by 
defendant will not preclude such cred- 
itors from avoiding or vacating sale, 
by appropriate method. Smith-Hurd 
Stats. c., 77. §.52,—Craddick, v. Cotta 
ae Co., 28 N.E.2d 734, 306 Ill.App. 


§ 642 

Il.App. An execution. sale should 
not take place at any other time than 
that fixed by notice of sale, and a sale 
made in violation of such rule will 
ordinarily be vacated or confirmation 
refused, if irregularity is suggested to 
eourt within proper time. Smith-Hurd 
Stats. .¢.. 77.8. 42 —Craddick v. Cotta 
aye Co., 28 N.E.2d 734, 306 IllApp. 


_ Ohio App. The fact that levying sher- 
iff, in making reappraisement of real 
estate, selected three appraisers other 
than those who originally appraised the 
realty in contravention of court order 
that a reappraisement be made by the 
same persons as originally appraised it, 
did not constitute an “irregularity” 
warranting setting aside order of con- 
firmation and sale of the real estate. 
Gen.Code, §§ 11671, 11672, 11688, 11711. 
—Toohey v. Simmons, 35 N.H.2d 858, 
67 Ohio App. 418, appeal dismissed 35 
N.E.2d 152, 138 Ohio St. 400. 


Okl. In passing on question whether 
sale of realty on execution should be 
confirmed, the Supreme Court was lim- 
ited to the regularity of the sale pro- 
ceedings and could not properly inquire 
into the regularity of the judgment.— 
Cesar v. Oklahoma Farm Mortg. Co., 
112 P.2d, 800. 


Where property of judgment debtor 
was sold at an execution sale at an 
enormously inadequate price, and there 
were circumstances attending calculated 
to prevent the property from bringing 
something like its reasonable value, and 
judgment debtor made a prompt -offer 
to pay indebtedness, costs and interest, 
act of purchaser in attempting to hold 
the property was unconscientious and, 
upon proper and timely objections, the 
confirmation of the sale would be set 
aside.—Cesar y. Oklahoma Farm Mortg. 
Co., 112 P.2d 800. 

Okl. On hearing of motion to con- 
firm a sheriff's sale only questions re- 
lating, to the regularity of the sale 
proceedings may be considered.—Ay- 
cock’ ¥. Harriman, 113 P.2d 380: 

§ 648 

I. Where sheriff had two. execu- 
tions against cotenants of realty which 
had been sold at foreclosure sale and 
held a single sale under the execu- 
tions, even if a sale should have been 
held under each execution, the irregu- 
larity did not injuriously affect the 
foreclosure sale purchasers, since 
whether a single sale would cause con- 
fusion in distribution of proceeds, pre- 
vent successive redemptions or. result 
in an invalid title in the purchaser was 
not the proper concern of foreclosure 
sale purchasers. Smith-Hurd Stats. e¢. 
77, § 20.—Hruby y. Steinman, 30 N.H. 


2d 7, 374 Ill. 465, affirming 24 N.E.2d 
175, 302 IllApp. 480. F 

Ill.App. A defendant is entitled to 
prosecute an action to set aside an ex- 
ecution sale, unless from some cause he 
has ceased to be prejudiced or affected 
by it, but strangers usually have no 
right to interfere with management of 
an execution sale nor to complain of 
its result.—Craddick v. Cotta Gear Co., 
28 N.E.2d 734, BOG Lee: 459, 


4 

Ill. App. The object of notice of an 
execution sale is to inform general 
public of property to be sold, the time, 
place, and terms of sale, and of the 
persons whose interests are thus to 
be subjected to an involuntary trans- 
fer, and, ordinarily, notice of sale may 
be considered as for defendant’s benefit, 
but, where creditors would be preju- 
diced, a waiver of improper notice by 
defendant will not preclude such cred- 
itors from avoiding or vacating sale, 
by appropriate method. Smith-Hurd 
Stats. ¢. 77. §,. 52.—Craddick v. Cotta 
Gear Co., 28 N.E.2d 734, 306 IllApp. 
459. 

Ky. An agreed order entered in an 
election contest stating that by agree- 
ment contestant dismissed action at his 
cost was not a “judgment. for costs’ 
on which an execution could issue, and 
contestant was not ‘estopped’ to ques- 
tion the proceedings and to assert the 
invalidity of a sheriff’s sale to collect 
an execution levied on his property.— 
Deskins v. Coleman, 151 S.W.2d 751. 
286 Ky. 624. 


i § 659 : 

Pa.Com.Pl. The rule is long and well 
established that an execution sale may 
be vacated when a mistake appears as 
to the rights of the parties in and to 
the property sold—Gaumer y, Mahanoy 
Mfg. Co., 7 Sch.Reg. 300. 


§ 664 
Il.App. An execution sale should 
not take place at any other time than 
_that fixed’ by notice of sale; and ‘a 


sale made in violation of such’ rule will 
ordinarily be vacated or confirmation 
refused, if irregularity is suggested to 
court within proper time. Smith-Hurd 
Stats. @. 77, § 52.—Craddick vy. Cotta 
peat Co., 28 N.H.2d 734, 306 Ill.App. 

N.C. The requirement of notice to 
judgment debtor whose real property is 
about to be sold under execution ap- 
plies to resales of the property as well 
as to first sales, and where no notice of 
second sale was given to judgment debt- 
or or to purchaser at first sale, and the 
property was bid off by judgment cred- 
itor, judgment debtor’s motion for. re- 
sale was properly granted. C.S. § 688, 
as amended by Pub.Acts 1927, e. 255; 
§ 689.—Bank of Pinehurst v. Gardner. 
11.8.H.2d 872, 218 N.C. 584. 

Dissolution of order restraining judg- 
ment creditor from interfering with the 
real property of judgment debtor did 
not preclude debtor from seeking sec- 
ond resale because of lack of notice to 
him of first resale procured by judg- 
ment creditor. C.S, § 688, as amended 
by ‘PUD Acts, 1927, Cau 2DOm tie. oS 
Bank of Pinehurst v. Gardner, 11 S.H. 
ad 872, 218 .N.C) 584. 

§ 663 

Cal.App. Where notes evidencing 
claim levied on had face value of $21.- 
000 but were subject to terms of an 
option and lease agreement so that 
their actual value was not that great, 
fact that the claim was sold for $250 
did not require the sale to be set. aside 
on ground of inadequacy of price. Code 
Civ.Proc. .§ 542, subd. 6, and. § 688.— 
Pavlovich y, Watts, 115 P.2d. 511. 

Mere. inadequacy of price; however 
gross, is not of itself a sufficient ground 
for setting aside an execution sale, 
legally made.—Pavlovich y, Watts, 115 
P.2d°511. 


67 

Pa.Com.Pl. A rule to set aside a 
Sheriff's sale where there has been an 
acknowledgment and delivery of the 
Sheriff's deed is too late for anything 
less than fraud or want of authority, 
but the latter is involved when one of 
the questions raised is whether the 
writ of fieri facias returnable to April 
Term is sufficient authority to the 


debtor's 


) will be denied where it appears that 
‘ there has been an acknowledgment and 
3 delivery of the sheriff’s deed, even 
7 though the sale was consummated six 
days after the return day of the writ. 
—New Tripoli Nat. Bank v. Greenawalt, 
33 Berks 148. 
After acknowledgment and delivery of 
- Sheriff’s deed, the sale cannot be set 
=z aside on a rule to show cause, even 
where fraud or lack of authority is al- 
leged, but relief might be obtained by 
ejectment, bill in equity, or proceedings 
under the Act 20 April 1905, P.L. 239, 
12 PS. § 2571 et seq.—New Tripoli Nat. 
Bank v. Greenawalt, 33 Berks 148. 
Pa.Com.Pl. An application to set 
aside a Sheriff’s Sale must be made be- 
fore the delivery of the Sheriff's Deed 
for the purpose of recording. After the 
3 deed has been delivered for recording 
K the execution on the sale can not there- 
. after be vacated.—Soult vy. May, 238 
¥ Wiest. ls 4... 


§ 684 

Ala. Bill by debtor against creditor 
who was purchaser on execution sale to 
set aside sale on ground that notice of 
execution sale required by statute was 
not given was demurrable in the ab- 
sence of allegations of injury. Code 
1940, Tit. 7, §§ 531, 536.—Dean v. Lusk, 
3 So.2d 310. 


§ 685 

Ala. In debtor’s suit to set aside 
execution sale on ground that two sep- 
arate tracts of land were sold for lump 
sum, burden was on creditor who was 
also purchaser to show that there was 
not an offensive use of the right of 
execution.—Dean v. Lusk, 3 So.2d 310. 


689 

Pa.Com.Pl. Where a lienholder was 
duly notified of sale under execution 
instituted by subsequent lienholder, but 
such sale was stayed on motion of 
judgment debtor’s trustee in  bank- 
ruptey, and sheriff merely announced 
to prior lienholder that the sale had 
been stayed but did not state the ad- 
journed date, at which time the prop- 
erty was sold to subsequent lienholder 
} without prior lienholder being present, 
. a motion to dismiss summarily a peti- 
tion to set aside the sale will be de- 
- nied since petitioner should have re- 
@ived notice of the precise terms of the 
court order continuing the sale in ac- 
cordance with Rule of Court No. 206.— 
New Tripoli Nat. Bank vy. Greenawalt, 
33 Berks 1. ~ 


T os 


Ala. <A failure to give notice of ex- 
ecution sale required by statute or to 
post notices of sale at courthouse door, 
is insufficient to render sale void on 
collateral attack. Code 1940, Tit. 7, §§ 
531, 536.—Dean v. Lusk, 3 So.2d 310. 


§ 692 

Pa.Com.Pl. Where a judgment credi- 
tor collects rents from his debtor’s 
property under agreement with debtor 
that money so collected shall be applied 
to interest on first mortgage and inter- 
est and principal on judgment, the 
creditor can use the money to pay taxes 
and make repairs to the property. Ex- 
ceptions to sheriff’s special return dis- 
missed.—Potter Title & Trust Co. vy. 
Tudick, 88 P.L.J. 623. 

Pa.Com,Pl. The distribution made by 
a sheriff is proper when made in ac- 
cordance with the récommendation of 
an auditor appointed by the court, aft- 
er exceptions had been filed to the 
sheriff’s special return.—First Nat. 
Bank of Elizabethville v. Fetterolf, 8 
Sch.Reg. 54, 


Pa.Com.Pl. There was not sufficient 
testimony to raise a dispute of fact 
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and 
ny, where the question 
the rentals were to be expended for 
repairs, but as to who was to pay 
them. This did not create a valid dis- 
pute.—Potter Title & Trust Co. v. Tu- 
dick, 88 P.L.J. 623. 


-Pa.Super. Following a sheriff’s sale 
of realty, tax claims against realty are 
to be paid out of fund realized from 
sale, and their status is fixed as of 
date of sale—Keystone State Buildin 
& Loan Ass’n 'v. Sabo, 14 A.2d 831, 14 
Pa.Super. 599. 

If an amount is bid at a sheriff’s 
sale sufficient to pay taxes in full, in- 
cluding interest and penalties, the 
right of the taxing authority to pay- 
ment of tax in full attaches as of date 
of sheriff’s sale, and cannot be affected 
by a subsequent tender by bidder of 
Jess than such amount.—Keystone 
State Building & Loan Ass’n v. Sabo, 
14 A.2d 831, a Pa.Super. 599. 

03 


Ga.App. The trial court did not err 
in directing sheriff to distribute money 
in his hands obtained from sale of 
lands of defendant in fieri facias, to 
claimant claiming to have the ‘oldest 
judgment, where such claimant al- 
leged that his fieri facias was in the 
hands of sheriff at time of sale, and 
execution of claimant opposing such 
distribution on ground that opposing 
claimant’s judgment was the oldest, 
was not introduced in evidence or ac- 
counted for.—Texas Co. v. Hall, 9 S. 
H.2d 859, 62 ts oils 

6 


3 
Iu. Under statute permitting any 
joint owner or a decree or judgment 
ereditor of such joint owner to redeem 
interest of joint owner from an execu- 
tion or decree sale, by payment of pro- 
portionate amount which would be re- 
quired to redeem all of lands, redemp- 
tion of an undivided interest is per- 
missive. Smith-Hurd Stats. ¢. 77, § 26. 
—Harper vy. Sallee, 34 N.E.2d 860, 376 
Ill. 540, affirming 26 N.W.2d_ 987, 305 
Ill.App. 85, transferred 23 N.E.2d 27, 

372 Ill. 199. 
§ 753 


N.Y.Sup. The acquisition, after . liti- 
gation, of title to church property sub- 
sequent to sheriff's sale under execu- 
tion, by another judgment creditor’s 
assignee who exercised right of re- 
demption and received deed from sher- 
iff, did not make execution sale void 
and cause revival of lien to extent of 
amount unpaid thereon, where lien- 
holder’s judgment was against trustees 
of church and not the church, and liti- 
gation between lienholder and trustees 
was terminated in favor of trustees 
after stipulation was entered into to 
the effect that decree of court would 
resolye all matters between trustees 
and lienholder. Civil Practice Act, § 
726.—Zawojski v. Mederer, 21 N.Y.S.2d 
466, affirmed 21 N.Y.S.2d 399. 

§ 766 

Ia. A sheriff's deed made under exe- 
cution without a previous seizure of the 
property is a nullity ——Turner vy. Glass, 
2 So0.2d 191, 197 La. T21. 


789 

C.C.A.Ariz, A judgment creditor, 
who purchased at attempted execution 
sale, acquired no title where property 
had been sold to another at prior valid 
execution sale, even if’ purchaser at 
subsequent sale had lien on property, 
where owner of property was not made 
a party to judgment under which sub- 
sequent sale was made or action in 
which such judgment was rendered.— 
Arizona Power Corporation v. Smith, 
119 F.2d 888. 

Cal.App. At time of sale 
execution which was levied to 
a judgment, purchaser acquired any 
interest possessed by the judgment 
debtor in the realty. Code Civ.Proe. § 
700—Porter v. Nelson, 109 P.2d 996. 

Cal.App. The purchaser at an execu- 
tion sale only acquired such interest 
in the property sold as judgment debt- 


under 
Satisfy 


ender in g 

leed as security for it a 
tice of any defect in trustors’ 
based on claim that trustors we 
ing for purpose of defraudin ra 
the trustors had no interest in 
property after trustee’s sal C 
trust. deed and trustee’s deed to pi 
chaser at the sale almost two vead 
fore, judgment was rendered a: 
the trustors on which execution 
sued and over three years before 
execution was issued and sale had 
therefore no interest in the pro 
was passed to the purchaser | 
execution sale—Cook y. Huntley, — 
P.2d 889. are 

Cal.App. A purchaser of realty 
execution sale acquires only_ such 
terest as judgment debtor had in p 
erty.—Rabbit v, Atkinson, 113 P. 

Cal.App. A judgment credito. 
chasing at execution sale r 
which judgment. debtors he 
naked legal title, subject to_ 
posed in them for equitable 
thereof, and one to whom suc 
subsequently conveyed pr 
quired no interest therein, exce 
sible naked legal title subject 
trust, with duty to convey title t 
Relates HAO vy. Atkinson, 11 

AN ody 

Ga.App. The plaintiff in 
right to levy on and sell any 
of the defendant in fi. fa. or 
pretended title to any prope 
defendant, and, if it turns ou 
property was not the propert 
defendant or that he did not 
title to the property, nothing ~ 
pass under the sale thereof.— 


Ky. Sheriff’s deed issued pu 
valid execution vested fee sim 
in the judgment creditor ~ 


374, 286 Ky. 582. 


Minn. Where alleged joint 
was severed prior to sale on exe 
under judgment against one o 
joint tenants, purchaser at 
took only the interest of the juc 
debtor as it was at the time of s 
ance, even though severance t ] 
after judgment lien attach i 
judgment debtor’s joint tenant 
est.—Greiger v. Pye, 297 N.W. | 

Pa. An 
owners “granted, bargained, 
and leased” limestone under land, v 
right of ingress to mine and remo 
limestone, in consideration of roy 
for limestone mined, was a “ 
limestone in place as land”, a 
owners retained interest in limeston 


sale pursuant to fieri facias issued o 
judgment, and purchasers were 
to royalties due under the agree 
—Burke vy. Kerr, 19 A.2d 382, 34 A. 
304. he ae vam 

Pa.Super. An agreement by _ which 
landowners “granted, bargained, sold 
let and leased’ limestone under lan 
with right of ingress to mine and r 
move limestone, in consideratio1 ae 
royalty for limestone. mined, was 
“sale of limestone in place as 
and landowners retained interest — 
limestone to which lien of judgm 
against landowners attached, and 
interest passed to purchasers of | 
at sheriff’s sale pursuant to fieri faci 
issued on judgment, and purchas 
were entitled to royalties due wi ; 
the agreement.—Burke y. Kerr, 15 A.2d — 
685, 142 Pa.Super. 37. X cs. 


Tex.Civ.App. The purchaser at an 
execution sale acquires only such title 
as existS in the defendant in execution. 
—Kerr vy. Clark, 148 S.W.2d 880. - 

Tex.Civ.App. Where creditor obtain- 
ed judgment against landowner and — 
the judgment was duly abstracted in 
county in which land was located, and 
subsequently holder of a pavement li 
on the land foreclosed the lien and 


Gi udgi 


an 
aC judgment obtained title to 
the land as against parties who had 
previously purchased the land from the 
Rye uolders Bankers’ Home Building 
& Loan Ass’n v. Wyatt, 153 S.W.2d 
216, error granted. 
Ent, § 798 
“Pa. An agreement by which land- 
whers “granted, bargained, sold, let 
1d leased” limestone under land, with 
ght of ingress to mine and remove 
limestone, in consideration of royalty 
or limestone mined, was a “sale of 
nestone in place as land”, and land- 
wners retained interest in limestone 
0 which lien of judgment against 
owners attached, and such inter- 
passed to purchasers of land cat 
sTiff’s sale pursuant to fieri facias 
ued on judgment, and purchasers 
re entitled to royalties due under 
e agreement.—Burke vy. Kerr, 19 A.2d 
841 Pa. 304. 


§ 807 


ecution sale, where neither plaintiff 
judgment creditor testified as to 
ether they, had notice or knowledge 
certain defendants’ rights in or 
ms to property or that plaintiff was 
urchaser in good faith without notice 
valuable consideration, plaintiff 
failed to sustain burden of proving that 
conveyance to him was taken in good 
faith and without at least constructive 
knowledge of such defendants’ inter- 
Rabbit v. Atkinson, 113 P.2d 14. 
n action to quiet title to realty con- 
eyed to plaintiff by certain defendants’ 
paeie nt creditor after purchasing it 
xecution sale, evidence held suffi- 
nt to support trial court’s finding 
other defendants were equitable 
s of property at time of sale, that 
ment debtors took title thereto in 
“names merely as trustees for such 
ers, and that plaintiff and judg- 
nt creditor knew or had notice of 
‘such fact and were not bona fide pur- 
chasers for value without notice.—Rab- 
I t v. Atkinson, 113 P.2d 14. 

' La. In action by heirs to recover 
portion of wife’s interest in land which 
had allegedly belonged to matrimonial 
eommunity and which had been sold 
y sheriff to satisfy judgment obtained 
‘ainst husband for debt incurred aft- 
wife’s death, where neither hus- 
nd’s nor wife’s succession was ever 
ened, and fact that husband was mar- 
d when he bought the land did not 
ppear in deed or record, evidence 
vould not overcome presumption that 
heriff’s sale purchaser and subsequent 
purchasers acted in good faith, not- 
withstanding statement attributed to 
_sheriff’s sale purchaser that he bought 
the land to help husband out of a tight 


place.—Long v. Chailan, 199 So. 222, 
196 La. 380. 
 Tex.Civ.App. Evidence supported 


ding that defendants’ attorney, prior 
levy of execution against property 
; a judgment against grantee who 
ad assumed payment of vendor’s lien 
tes, was apprised of sufficient facts 
ative to unrecorded extension of 
endor’s lien notes, to charge defend- 
nts with notice.—Richardson Vv. 


H ghes, 146 S.W.2d 255, error dis- 
missed, judgment correct. 
§ 
Where real estate is 
: and woman liv- 
together as husband and _ wife 


enants by the entireties, and they 
ute a bond and mortgage there- 
n, and thereafter, the man having 
iz lied, the woman’s husband by an 
earlier marriage, whom she had_ be- 
lieyed dead, reappears and marital re- 
lations are resumed between them, 
and, default having occurred in the 
mortgage, the mortgagee sells the 
property on a judgment confessed 


i = at 


hie ( 
against the woman. OW: e0 
the purchaser at sheriff’s sale is | 
titled to possession as against he ; 
County Capital Building & Loan Ass’n 
vy. Cummings, 55 York 20. vehi 3 

Tex.Civ.App. Where owner was in 
actual possession of lands through ten- 
ants at time of levy and sale under ex- 
ecution on judgment against a third 
person, the purchaser at the sale was 
charged with notice of all facts that 
proper inquiry would have disclosed.— 
Kerr v. Clark, 148 S8.W.2d 880. 

Where owner was in actual posses- 
sion of lands through tenants who oc- 
cupied and paid rents therefor, at time 
of levy and sale under: execution on 
judgment against third party, the pur- 
chaser at the sale acquired no title to 
the lands, and trial court properly 
eancelled the constable’s deed, and qui- 
eted title in the owner.—Kerr y. Clark, 
148 S.W.2d 880. 
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Cal.App. Where record title to real- 
ty, purchased by judgment creditor at 
execution sale, was not in judgment 
debtors’ names at time of creditor’s 
subsequent delivery of deed thereof to 
another, and creditor knew that debtors 
denied any interest in property by 
their pleadings in aetion wherein judg- 
ment was rendered and in supplemen- 
tary proceedings before execution sale, 
such creditor and grantee were placed 
on inquiry as to existence of some right 
or title in conflict with that purchased 
and charged with notice of all facts 
which could have been ascertained by 
proper inquiry, especially where val- 
ue of property greatly exceeded amount 
of judgment.—Rabbit v. Atkinson, 113 
P20 sae 

Idaho. Where an execution creditor 
who purchases at his own sale merely 
credits on his judgment the amount of 
the purchase price instead of paying 
the money, he is not a “bona fide pur- 
chaser’ because he has parted with 
nothing.—Rexburg Lumber Co, vy. Pur- 
rington, 113 P.2d 511. 

An execution creditor who at his own 
sale purchased property involved with- 
out payment of any money acquired 
only the title of execution debtor.—Rex- 
burg Lumber Co. vy. Purrington, 113 
Poa bl 

The title of execution debtor was 
subject to all existing equities and 
where judgment creditor who pur- 
chased at his own execution sale was 
not a bona fide purchaser, the test of 
title was between execution debtor and 
claimants of title through him.—Rex- 
burg Lumber Co. y. Purrington, 113 P. 
2d 611. 

Wash. An _ attaching 
execution creditor levying upon and 
selling property as property of his 
debtor is not an ‘innocent purchaser” 
or “bona fide purchaser for value’, but 
takes only such interest in the proper- 
ty as debtor had.—Anderson Buick Co. 
v. Cook, 110 P.2d 857. 

‘ § 816 

Ohio App. Where a_ purchaser at 
sale on an execution issued subsequent 
to the filing of a chattel mortgage is 
cognizant of the mortgage, he takes 
the mortgaged property subject to the 
mortgage and right of the mortgagee 
to take possession of the property in 
accordance with the contract between 
the mortgagor and the mortgagee.— 
City Loan & Savings Co. vy. Sheban, 29 
N.E.2d 171, 65 Ohio App. 7. 

Pa.Super. Liens against realty sold 
at sheriff's sale are divested upon sale 
being completed as of date of sale, 
and liens against purchaser attach as 
of such date.—Keystone State Build- 
ing & Loan Ass’n y. Sabo, 14 A.2d 831. 
140 Pa.Super, 599. 

The date of sheriff’s sale is date 
upon which property is knocked down 
to a bidding purchaser, who com- 
pletes his bid, and not date when sher- 
iff’s deed is acknowledged.—Keystone 
State Building & Loan Ass’n y. Sabo, 
14 A.2d 831, 140 Pa.Super, 599, 

822 


Ala. Where there was no super- 
sedeas of decree ordering sale and pur- 
chaser at sale was not a party to the 
suit, a reversal of the decree ordering 
sale for errors not affecting the validity 


creditor or 


p but, a e 
o the suit, would v: he 
all proceedings thereon in 
there was error.—Pfingstl v.. 


19% Sowik2atas 


§ 826. f 
C.C.A.Colo. In Colorado, a judgment 
debtor may remain in possession of 
real property until sheriff’s deeds ac- 
tually issue, and title and possession 
of premises remain in debtor until 
sheriff's deed is issued and actually de- 
livered, the sheriff having authority to 
execute process. solely from statute, 
acting as a ministerial officer.—Fish v. 

Kast, 114 F.2d 177. P 


§ 340 

Cal.App. In action to quiet title to 
realty conveyed to plaintiff by judg- 
ment creditor of certain defendants aft- 
er purchasing it at execution sale, it 
was trial court’s exclusive province to 
determine witnesses’ credibility and 
weight and effect of their evidence, 
consider inferences reasonably deduci- 
ble therefrom, and determine disputed 
fact as to whether one of such defend- 
ants was trustee for other defendants 
as equitable owners of property from 
conflicting evidence as to terms of 
peter trust.—Rabbit v. Atkinson, 113 
P.2d 14. 


Idaho. Where judgment creditor was 
not a %ona fide purchaser at his own 
sale and proof showed that most of the 
purchase price of land involved had 
been paid by another and amount o 
the judgment was small as compare 
with value of property, the judgment 
should be paid out of judgment debt- 
or’s interest in the property on theory 
that equity delights to do justice and 
suffers no wrong without a remedy.— 
Rexburg Lumber Cv. y. Purrington, 
11S) PP ba: 

Delay in disclosing claim to proper- 
ty sold at execution sale may be con- 
sidered in determining the equities.— 
Rexburg Lumber Co. y. Purrington, 113 
Bayo sy ta Ie 


§ 841 

Ill. Plaintiff’s claim of title by vir- 
tue ‘of a_ sheriff's deed issued when 
plaintiff redeemed from a mortgage 
foreclosure sale and levied execution 
as a judgment creditor was insufficient 
to establish legal title necessary to 
maintain ejectment with respect to 
land owned by one of mortgagors who 
was not a party to the judgment and 
execution.—First Nat. Bank of Assump- 
Lyre v. Gordon, 29 N.H.2d 246, 374 Ill. 


§ 842 

Ariz. A judgment for money due, 
which ordered judgment lien on land 
foreclosed and ordered the land sold 
to satisfy the judgment, did not de- 
termine ownership of the land which 
then stood in the name of judgment 
debtor’s stepdaughter who was not a 
party to the action, and the purchaser 
at the sheriff's sale acquired only the 
interest of the judgment debtors and 
was not, as a result of the judgment, 
entitled to a writ of assistance to gain 
possession of the land from third par- 
ty who had contracted to purchase it 
from the stepdaughter.—Burney v. Lee, 
110 P.2d 554. 


Where stepdaughter of a judgment 
debtor brought action against purchas- 
er at sheriff's sale for damages result- 
ing from purchaser’s causing step- 
daughter’s land to be attached and 
sold as belonging to judgment debtors, 
and the purchaser filed cross-complaint 
alleging that he purchased land at 
sheriff’s sale and was the owner there- 
of, and the stepdaughter denied allega- 
tions of cross-complaint and alleged 
that the purchaser knew prior to the 
sale of the land ethat it was the step- 
daughter’s property, judgment which 
provided that the stepdaughter should 
take nothing by her complaint, that 
purchaser should recover his costs and 
that he should take nothing by his 
cross-complaint did not determine 
ownership of the land so as to entitle 
purchaser to writ of assistance to 
gain possession of the land from third 
party who had contracted to purchase 


- ejectment action holdin 
iff’s 


proceeding wa: 

diction over defendant, plaintiff in 
under sher- 
that judgment 


lark, 


deed based on 
could not prevail—Johnson vy. 
198 So. 842. 

N.J.Sup. In replevin for possession 
of chattels purchased by plaintiff at 
sheriff's execution sale to satisfy judg- 
ment against individual, where court 
found that such individual, not corpo- 
ration, all stock of which was pur- 
chased by him before it filed claim of 
property in chattels, owned them, 
~plaintiff's right to recovery was not 
barred because he claimed through 
judgment against individual instead of 
‘corporation, though a <zosrporation is 
not an individual, even if individual 
owns all its stock, and such eorpora- 
tion had not been legally dissolved.— 
N.J.S.A. 14:13—1 et seq.—Grimbilas vy. 
Linfair, Ine., 18 A.2d 412, 126 N.J.L. 


82. ; 
‘ § 843 

Pa.Com.Pl. Inadequacy of price is an 
objection that can be raised only by 
rule to set aside the sale taken before 
the acknowledgment and delivery of the 
deed, and it can not be set up as a de- 
fense to a demand by the purchasers 
Aas possession.—Soult v. May, 23 West. 


Pa.Com.Pl. The respondents not con- 
troverting the facts alleged in the peti- 
tion may not set up as a defense that 
the debt on which the judgment was 
entered and the execution. on which it 
was issued was not due and that the 
property had been sold for an_inade- 
quate price.—Soult v. May, 23 West. 1. 

§ 849 


Pa.Com.Pl. Where, on a petition, un- 
der Section 8 of the Act of April 20, 
1905 P.L. 239, 12 P.S. § 2579, averring 
that petitioners had acquired certain 
real estate at Sheriff’s Sale on a writ 
of fi. fa. against respondents; that re- 
spondents were in possession of the 
real estate so sold and had notice of 


‘title to the petitioners but declined to 


deliver up possession of the property 
to the petitioners although requested so 
to do and respondents filed an answer 
which admitted the facts in the petition 
but did not controvert the facts alleged 
in the petition, the Court may _ deter- 
mine the case without a jury.—Soult v. 
May, 23 West. 1. 

Where respondents in such a case 
have not challenged the judgment and 
the execution on the Sheriff's Sale in 
any manner whatsoever but continued 
to reside in the property for over a 
year thereafter, the Court directed that 
judgment be entered in favor of the 
petitioners and against the respondents. 
—Soult v. May, 23 West. 1. 

Pa.Com.Pl. Where in an action for 
the possession of real estate sold at 
sheriff's sale by the purchaser thereof, 
the persons in possession claimed the 
right to remain in possession under an 
oral agreement alleged to have been 
made with the purchaser, the court 
gave binding instructions to the jury 
to find for the plaintiff because the oral 
agreement was a contradiction of the 
Act of March 21, 1772, 1 Sm.L. 389, 
33 P.S. § 1, and within the prohibition 
of that act and because the agreement 
was uncertain and indefinite as to its 
terms.—Stauffer yv. Witherspoon, 23 
West. 5. I 

Where an alleged oral agreement to 
the effect that “you and your wife (the 
respondents) are to remain on the old 
home place so long as you provide 
for and take care of mother’ is the de- 
fense on the part of the respondents 
to render up the possession of real 
estate purchased at a sheriff's sale the 
court held that such an agreement is 
too indefinite and uncertain as to war- 
rant the same to be considered by a 
jury.—Stauffer vy. Witherspoon, 23 West. 
5. 

§ 850 

Cal.App. The iact that any interest 
acquired by purchaser of realty under 
execution, which was levied to satisfy 
a judgment, was still subject to a 


ent - purchaser had sufficient 
void for lack of juris- 


to enable him at that time to bring 
an action to quiet title, though the ac- 
tion might have been defeated by time- 
ly redemption. Code Civ.Proc. §§ 700, 
738.—Porter vy. Nelson, 109 P.2d 996. 

Cal.App. Evidence relating to owner- 
ship of oil well equipment which plain- 
tiff had purchased at execution sale jus- 
tified judgment for plaintiff in suit to 
quiet title against defendants who 
claimed that purchase of equipment by 
judgment debtor had been made_ by 
him as their agent with funds furnished 
by them. Code Ciy.Proec. § 738.—Fes- 
ler v. Rawlins, 111 P.2d 380. 

Ga. In ejectment suit instituted by 
the purchaser of realty on which fieri 
facias for state and county taxes had 
been levied, question of the reasonable 
divisibility of the property was for the 
jury under the’ evidence.—Crump vy. 
McEntire, 10 S.H.2d 186, 190 Ga. 684. 

In ejectment suit instituted by the 
purchaser of realty on which fieri 
facias for state and county taxes had 
been levied, whether levy was_ exces- 
sive was for the jury under the evi- 
dence.—Crump y. McEntire, 10 S.H.2d 
186, 190 Ga. 684. 

Ill. Allegations disclosing that 
plaintiff was in possession of realty by 
virtue of a sheriff's deed when plaintiff 
redeemed from a foreclosure sale as a 
judgment creditor did not allege ‘ac- 
tual possession”? necessary to maintain 
a bill to quiet title or to remove clonds 
from title, and count in plaintiff's 
amended pleading alleging that plain- 
tiff was ‘now’’ in possession. referred 
to time when amended pleading was 
filed and not to time when action was 
instituted, hence such count failed to 
cure vice of original complaint and 
was properly  stricken.—Iirst Nat. 
Bank of Assumption y, Gordon, 29 N.E. 
2d 246, 374 Ill. 242. 


Iowa. In suit in equity in which 
plaintiffs prayed that they be de- 
creed owners of note and real estate 
mortgage securing it, as against claim 
of purchaser of note and mortgage at 
a sheriff's execution sale on a confessed 
judgment of purchaser against record 
owner of note and mortgage, on ground 


that record owner obtained instru- 
ments from. plaintiffs by means of 
fraud, record owner was not a ‘“‘nec- 


since any interest rec- 
ord owner had in note and mortgage 
had been lost to him by execution 
sale under his confessed judgment.— 
Graham v. Williams, 293 N.W. 562. 

Tex.Civ.App. Where petition correct- 
ly described constable’s deed constitut- 
ing cloud on title, and the volume and 
page where it was recorded, but peti- 
tion in a subsequent paragraph erro- 
neously stated that the deed was re- 
corded in a different volume, admission 
of a certified copy of the constable’s 
deed was not improper on ground that 
it constituted a “variance”, but in any 
case variance was immaterial since deed, 
if nstituting a cloud, would be such 
without regard to particular volume in 
which deed was  recorded.—Kerr vy. 
Clark, 148 S.W.2d 880. 

Where owner was in actual possession 
of lands through tenants who occupied 
and paid rents therefor, at time of levy 
and sale under execution on judgment 
against third party, the purchaser at 
the sale acquired no title to the lands, 
and trial court properly cancelled the 
constable’s deed, and quieted title in 
“ee owner.—Kerr v. Clark, 148 S.W.2d 

0. 


essary party”, 


§ 852 

N.Y.App.Div. The certificate of sale 
of)real property by a sheriff is a ‘“‘chose 
in action’ and not a “muniment of 
title’, and is assignable like other in- 
struments of that character. Civil 
Practice Act, § 748.—Stoddard v. Stod- 
aed 26 N.Y.S.2d 151, “261 “App.Div. 


§ 857 i 
Cal.App. Where record title to real- 
ty, purchased by judgment creditor at 
execution sale, was not in judgment 
debtors’ names at time of creditor’s 
subsequent delivery of deed thereof to 
another, and creditor knew that debt- 


that’ other defendants were caniien 
owners of property at time of sale, th: 
judgment debtors took title theret 
their names merely as trustees for 


chasers for value without notice. 
bit v. Atkinson, 113 P.2d 14. 
864 ies 
Mont. The 60 days mentioned 
statute in which writ of execu 
must be served prescribes the lif 
the writ, and if it be served and r 
turned after 60-day period, or if it. | 
not served within the 60-day hai 
Cod 


writ is “functus officio’. Rev. 
1935, § 9419—Merchants Credit & 
noel Chouteau County Bank, oie 


§ 880 — j 

Or. The court will not compe 
sheriff to amend his return to wr 
execution, since a sheriff is a com 
sioned officer acting under solemni 
his official oath and under obligatio n 0 i: 
his bond, and, when he deliberately 
makes a return to a writ in pe 
form and adheres to it, there is no a 
thority for compelling him to change i 
—Croisant v. Croisant, 107 P.2d 1 

Where sheriff's return contained 
tually contradictory statements a: 


return what the price was, judgm 
creditor could not compel the sheriff t 
amend return so as to conform to cred 
tor’s motion of facts, but court coul 
permit sheriff on his application t 
amend return so that it would faith- 
fully recite facts.—Croisant v. Croisant, 
107 Pl2d 5115: eo : 

If a court may compel a sheriff t 
amend his return for the purpose o 
supplying obvious omissions, power { 
compel amendment is limited to enfo 
ing a return sufficient on its face, an 
the court cannot decide what particu 
Jar act was done or omitted and 
require the officer to amend his re 
to conform to such decision.—Croi 
v. Croisant, 107 P.2d 115. won 

Where sheriff’s return of a sale _ 
realty on execution contained mutua 
contradictory statements as to the price 
for which property was sold, sheri 
would be permitted to amend his r 
turn so that it would faithfully re 
facts and formal application by she 
was not required.—Croisant v. Croisant, — 
107 Pi2d 115: ie 


§ 886 Ly ae « 

Pa.Com.Pl. If the action of the Pr 
thonotary, in making an interlineatio 
in his records, caused the alleged jud; 
ment of one creditor to be a first lie 
over the judgment of another creditor, 
the remedy of the latter is not by fil 
exceptions to the sheriff's account.- 


ur 


First Nat. Bank of Elizabethyille 
Fetterolf, 8 Sch.Reg. 54. actin 
§ 891 ah 


N.D. A statement in a return on an 
execution that the reason for return- — 
ing the execution wholly unsatisfied is 
that the property levied on was mort- f 
gaged, and that judgment creditor 
failed on demand to furnish security 
or bond for sale of such property, does 
not “estop” the officer making the re- 
turn, under proper pleading, from — 
showing in addition that judgment — 
creditor failed to advance money re- 
quired to pay cost of printing the no-— 
tice of execution sale after demand, 
or that judgment creditor directed of- 


8 891 


ficer to abandon levyy.—Smith vy. Han- 
son, 293 N.W. 551,129 A.L.R. 1356. 

The statute providing that if writ is 
not executed by officer or is executed 
in part only, the reason must be stat- 
ed by the officer in the return, did not 
render inadmissible, in action against 
sheriff and his surety to recover dam- 
ages allegedly sustained by reason of 
sheriff’s failure to sell certain person- 
alty levied on under an execution, tes- 
timony of sheriff as to reason for re- 
turning execution unsatisfied, though 
such reasons were not mentioned in the 
return. Comp.Laws 1913, §§ 7722, 
7770.—Smith v. Hanson, 293 N.W. 551. 
129 A.L.R. 1356. 

§ 928 : 

Cal.Super. The statutory proceedings 
supplemental to execution were intend- 
ed as a substitute for a creditor’s bill. 
Code Ciy.Proc. §§ 714-721.—Booge v. 
First Trust & Savings Bank of Pasa- 
dena, 116 P.2d 503. 

The procedure under statutes respect- 
ing proceedings supplemental to exe- 
cution is not by its terms made exclu- 
sive and the statutory proceedings are 
authorized in the same action in which 
the execution issues, up to point where 
garnishee denies existetice of a debt or 
claims an interest in property adverse 
to judgment debtor. Code Civ.Proc. §§ 
714-721.—Booge v. First Trust & Sav- 
ings Bank of Pasadena, 116 P.2d 503. 

The necessity of an independent ac- 
tion where third person either claims 
an interest in property adverse to judg- 
ment debtor or denies the debt is rec- 
ognized by statute respecting proceed- 
ings supplemental to execution. Code 
Civ.Proc. § 720.—Booge v. First Trust & 
Savings Bank of Pasadena, 116 P.2d 
503. 

N.Y.App.Div. The purpose of Civil 
Practice Act article relating to pro- 
ceedings supplementary to judgment is 
to assist in expeditious collection of 
judgments. Civil Practice Act, § 773 
et seq.—White v. Saphire, 23 N.Y.S.2d 
354, 260 App.Div. 638. 
‘N.Y.City Ct. The article of Civil 
Practice Act respecting proceedings sup- 
plementary to judgment has a remedial 
object to provide an expeditious and 
summary procedure for discovery of 
assets of a judgment debtor which 
could be applied to satisfaction of 
judgment, and provisions of the article 
should be construed liberally in favor 
of judgment creditors in order that 
salutary object and design of the stat- 
ute may appropriately be attained. 
Civil Practice Act, § 773 et seq.— 
Schwartz’ Estate vy. Dunishtock, 25 N. 
Y.8.2d 742, 175 Misc. 860. 

The primary object of a supplemen- 
tary proceeding under statute is to 
discover property with which to sat- 
isfy judgment upon which proceeding 
is based, and a supplementary proceed- 
ing should not be perverted to other 
purposes. Civil Practice Act, § 773 et 
seq.—Schwartz’ Wstate yv. Dunishtock, 
25 N.Y.S.2d 742, 175 Misc. 860. 

Wis. The court in supplementary 
proceedings does not undertake to wind 
up the debtor’s affairs and the pro- 
cedure is in no sense a fair liquidation, 
and although it portions out the debt- 
or’s assets among those creditors who 
are parties to action, it does not do so 
on any basis of equality. St.1939, § 
273.08.—Nick v. Holtz, 297 N.W. 387, 
237 Wis. 407. 


§ 932 

N.Y.City Ct. The article of Civil 
Practice Act respecting proceedings sup- 
plementary to judgment has a remedial 
object to provide an expeditious and 
summary procedure for discovery of 
assets of a judgment debtor which 
could be applied to satisfaction of judg- 
ment, and provisions of the article 
should be construed liberally in favor 
of judgment creditors in order that 
salutary object and design of the stat- 
ute may appropriately be attained. 
Civil Practice Act, § 773 et seq.— 
Schwartz WHstate vy. Dunishtock, 25 N.Y. 
S.2d 742, 175 Mise. 860. 

W.Va. The Act of 1939, by the ex- 
press terms of which wages payable to 
any person engaged in private employ- 
ment were made subject to suggestion 
by judgment creditors “only as pro- 
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vided by this article’, superseded and 
repealed all prior statutory provisions 
whereby wages were made subject to 
suggestions on judgments, unless rec- 
ognized by the Act of 1939. Code Supp. 
1939, 38-5A-1 et seq., 38-5A-2, 38-5A-9, 
38-5B-1 et seq., 38-5B-12; Code 1931, 
38-8-1 et ‘seq., 1°50-13-13, ;150213-14; 
Const. art. 6, § 48.—Kineaid v. Vinson, 
14~S8.H.2d 266. 

See Proprietary Mines Ltd. v. Mac- 
kay [1941] 1 wage 807. 


N.Y.Co.ct. A ‘third party order” 
does not reaeh moneys becoming due 
under a contract entered into after the 
service of the order, or moneys in the 
hands of a third party if the debtor 
may never become entitled to the mon- 
eys, but the section of the Civil Prac- 
tice Act dealing with procedure for 
examination of a third party, being 
remedial, should not be so narrowly 
construed ‘as to prevent the examination 
of a third party who is about to re- 
ceive moneys belonging to a judgment 
debtor. Civil Practice Act, 779.—In. 
re Lindenwald Bottling Corporation, 
23 N.Y.S.2d 768. 


N.Y.City Ct. A judgment  debtor’s 
address is not “property”? within stat- 
ute providing that upon proof by affi- 
davit that any person has or that there 
is reason to believe that he has knowl- 
edge or information concerning proper- 
ty of judgment debtor the court shall 
make an order requiring such person 
to attend at a specified time or place 
to be examined as a witness concern- 
ing the property. Civil Practice Act, 
§ 782, subd. 1.—Schwartz’ Wstate vy. 
eo a 25 N.Y.S.2d 742, 175 Mise: 


A deposit made pursuant to statute by 
a judgment debtor with a publie util- 
ity corporation to secure payment of 
bills for utility service was not ‘‘prop- 
erty” of the debtor within statute re- 
specting procedure for examination of 
third parties in connection with pro- 
ceedings supplementary to judgment 
such as would authorize examining cor- 
poration as a witness in supplementary 
proceedings. Transportation Corpora- 
tion Law, § 13; Civil Practice Act, § 
779.—Schwartz’ Estate v. Dunishtock, 25 
N.Y.S:2d. 742, 175 Mise. 860. 

“Other means’, as used in statute 
providing that upon proof by affidavit 
that any person has knowledge concern- 
ing property of judgment debtor or 
concerning any debt owed to debtor, 
has income or other means for satisfy- 
ing judgment, the court shall make an 
order requiring such person to attend 
at a specified time or place to be ex- 
amined as a witness concerning. such 
property, indebtedness, income or oth- 
er means for satisfying the judgment, 
refers to material resources of the debt- 
or and not to media of information as 
to debtor’s address. Civil Practice Act, 

782, subd, 1.—Schwartz’ Estate v. 
iy eee 25 N.Y.S.2d 742, 175’ Mise. 
860. 

Vhe examination of a public utility 
corporation as a witness in supple- 
mentary proceedings was not within 
purview of statute respecting examina- 
tion of witnesses in connection with 
proceedings supplementary to judgment 
where sole purpose of proposed ex- 
amination of corporation was to dis- 
cover judgment debtor’s address. Civil 
Practice Act, § 774, subd. 1, and §§ 779, 
782, subd. 1.—Schwartz’ Hstate v. Dun- 
ishtuck, 25 N.Y.S.2d 742, 175 Mise. 860. 

An intrusion into records of witness 
on mere chance that something useful 
to judgment creditor will turn up is 
unwarranted under statute respecting 
examination of witnesses in connection 
with proceedings supplementary to 
judgment and is an inyasion of rights 
of witness. Civil Practice Act, § 774, 
subd. 1, and § 782, subd. 1.—Sehwartz’ 
Estate v. Dunishtock, 25 N.Y.S.2d 742, 
175 Mise. 860. 


§ 93 

N.Y.C*ty Ct. The statute providing 
for examination of third party who 
has property of or is indebted to judg- 
ment debtor should be construed in 
favor of a policy of aiding a judgment 
creditor in the discovery of assets of a 
judgment debtor. Civil Practice Act, § 


779.—Draco Realty _ Corporation v. 
Krapp, 24 pita aee | 175 Mise. 589. 


§ ; 
N.Y.Co.Ct.. The statute authorizing 
installment payments. by  judgmeny 
debtors has provided a remedy to judg- 
ment creditors as against a_ federal 
employee. Civil. Practice. Act, § 793.— 
Oliver v. Patnoe. 3 N.Y.S.2d 144. 


39 
N.J.Ch. A creditor will not be con- 
fined to property of a doubtful or. ob- 
structed title in the enforcement of 
his judgment.—Beck v. Dennis, 15 A.2d 
457, 128 N.J.Eq. 135. 


N.Y.Mun.Ct. Income of trust fund 
and annuity derived therefrom, cannot 
be reached by supplementary proceed- 
ings by beneficiary’s judgment creditor 
and cannot be assigned by_ beneficiary, 
Personal Property Law, § 15.—Ginsberg 
v. Wanneck, 25 N.Y.S.2d 367. 


§ 945 ) 
N.Y.Sup. The statute providing that 
a proceeding supplementary to judg- 


ment may be maintained until the 
judgment is satisfied, vacated, or 
barred by statute of limitations was 


intended to authorize supplementary 
proceeding to be instituted at any time 
until statutory presumption of pay- 
ment and discharge becomes operative 
by lapse of time, that is, after the ex- 
piration of 20 years. Civil Practice 
Act, §§ 44, 773.—Bank of U. 8. v. Ros- 
engarten, 24 N.Y.8.2d 647, 175 Misc. 
677. 


Since proceedings supplementary to 
judgment are of a remedial character, 
reasonable inference was that the Leg- 
islature, in enacting statute authoriz- 
ing such a proceeding to be instituted 
at any time until statutory presump- 
tion of payment and discharge of 
judgment should become operative by 
lapse of time, intended to furnish 
judgment creditor with a broader and 
more enlarged remedy than that which 
had previously existed. Civil Prae- 
tice Act, §§ 44, 538, 773.—Bank of U. S. 
v. Rosengarten, 24 N.Y.S.2d- 647, 175 
Mise. 677. 


Proceeding supplementary to judg- ' 


ment was governed by the twenty-year 
and not the ten-year statute of limita- 
tions. Civil Practice Act, §§ 44, 45) 53, 
773-810.— Bank of U. S. v. Rosen- 
garten, 24 N.Y.S.2d 647, 175 Misc. 677. 


§ 951 

Fla, Circuit court under statute pro- 
viding for proceeding supplementary to 
execution had jurisdiction to appoint 
commissioners to accomplish purposes 
intended by statute, and it could not be 
anticipated that circuit court, having 
such jurisdiction, would act wrongly 
in connection therewith. Laws 1919, 
c. 7842.—Adams v. Lewis, 200 So. 852. 

N.Y.Sup. Supplementary proceedings 
based on a Municipal Court judgment 
must be brought in the City Court. 
Civil Practice Act, § 777.—Perel v. Bro- 
zen, 29 N.Y.S.2d 286; 176 Mise. 754. 

The statute authorizing the court to 
order a judgment debtor to pay judg- 
ment by installments affords an addi- 
tional remedy in’ supplementary pro- 
ceedings, and, when proceeding is based 
on a Municipal Court judgment, relief 
must be sought in the City Court. Civil 
Practice Act, § 793.—Perel v. Brozen, 
29 N.Y.S\2d 286, 176 Mise. 754. 


§ 960 

Oki. Where, under a valid subsist- 
ing judgment, an execution has been 
issued to sheriff and is returned un- 
satisfied, judgment creditor is entitled 
to an order requiring debtor to appear 
and answer concerning his property. 
12 Okl.St.Ann. § 842.—U. S. vy. Fidel- 
ef Guaranty Co, v. Cherry, 105 P.2d 


§ 967 

N.Y.Co.Ct. Where third party | did 
not offer proof to negative judgment 
creditor’s allegation that the third 
party, as attorney for judgment debt- 
or, had received or was about to re- 
ceive money belonging to the judgment 
debtor, judgment ereditor’s allegation 
was sufficient to support order requir- 
ing third party to submit to examina- 
tion in accordance with the Civil Prac- 
tice Act, since, if the third party was 


. ae ee, 
wag 
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about to receive money of the judg- 
ment debtor, he had “constructive pos- 
-session” of the money within the mean- 
ing of the act. Civil Practice Act, § 
‘779.—_In re Lindenwald Bottling Cor- 
poration, 23 N.Y.8S.2d 768. 

N.Y.City Ct. An affidavit by judg- 
ment ereditor’s attorney reciting that a 
judgment in a specified amount in fa- 
vor of creditor against judgment debt- 
or had been rendered, that judgment 
was unpaid, and that there was rea- 
son to believe that a corporation had 
information concerning debtor’s prop- 
erty, and which affidavit stated no 
facts to connect corporation with a 
proper subject-matter of examination, 
‘was insufficient to authorize granting 
an ex parte order requiring corpora- 
tion to be examined as a witness in 
supplementary proceedings to secure 
debtor’s address. Civil Practice Act, § 
74, subd. 1, and °§ 782; ‘subd. 1.— 
Schwartz’ Estate v. Dunishtock, 25 N. 
Y.S.2d 742, 175 Mise. 860. 

975 

Okl. A demurrer and objection to 
introduction of evidence under an or- 
der issued pursuant to statute provid- 
ing that when an execution against a 
judgment debtor is returned unsatis- 
tied, judgment creditor is entitled to 
an order requiring debtor to appear 
and answer concerning his property 
admit the truth of allegations in ap- 
plication for an order. 12 OklI.St.Ann. 
§ 842.—U..S. Fidelity & Guaranty Co. 
v. Cherry, 105 P.2d 544. 


§ 976 
Ohio App. Where, before instituting 
proceeding in aid of ‘execution, judg- 
ment creditor sent by registered mail 


to judgment debtor’s usual place of 
business a notice in due form with 
return address and return receipt 


requested letter was returned to credi- 
tor unopened and indorsed ‘Unclaim- 
ed’, and debtor testified that he re- 
sided at the place stated in the address 
but that he did not receive the letter, 
the statutory requirements requiring 
demand upon judgment debtor before 
instituting proceedings in aid of exe- 
ecution were sufficiently complied with. 
Gen.Code, §§ 10272, 11773.—Askin 
Stores -v. Bender, 29 N.E.2d 815, 65 
Ohio App. 307. 

Okl. Phe statute providing that, 
when an execution against a judgment 
debtor is returned unsatisfied, judg- 
ment creditor is entitled to an order 
requiring debtor to appear and answer 
concerning his property, has no appli- 
cation to one who is net a judgment 
debtor and against whom no execution 
has issued or could issue. 12 OkI1St. 
Ann. § 842.—U. S. v. Fidelity & Guar- 
anty Co. v. aT neteene P.2d 544, 


83 

N.Y.City Ct. On motion under stat- 
ute providing for order permitting or 
directing person indebted to pay debt 
to sheriff or judgment creditor, in- 
junctive provisions of third-party sub- 
poena would be vacated, where wages 
of seaman were involved, and judg- 
ment, although apparently for board 
and lodging: of daughter of seaman, 
was not an ‘order by any court re- 
garding the payment by any seaman 
of any part of his wages for the sup- 
port of his wife and minor children” 
within federal statute providing that 
prohibition against attachment or ar- 


restment of seaman’s wages. should 
not interfere with- such an_ order. 
Civil Practice Act, §§ 781, 794; 46 


U.S.C.A. § 601.—Cunningham y. McCul- 
lough, 22 N.Y.S.2d 739. 


N.Y.City Ct. In proceeding to en- 
force judgment for rent of apartment 
rontracted for by wife while alimony 
decree of English court was in force, 
and while wife was enjoying its bene- 
fits, court would not vacate injunctive 
provisions of third-party subpoena di- 
rected to bank to which wife’s former 
husband transmitted alimony payments 
from Wngland, in absence of showing 
that the alimony ineluded provision for 
children or some person other than 
wife.—Sutton Studios v. Furness, 23 N. 
YS s2d'8593:% 

N.Y.City Ct. In supplementary pro- 
xeedings by judgment creditor against 
«lebtor who was not a regular employee 


EXECUTIONS 
of the city of New York but was em- 
ployed on occasion in eonnection with 
real estate litigation, where no official 
publication of civil service employees 
would yield any information to judg- 
ment creditor as: to indebtedness of 
city to judgment debtor, and without 
examination of city under a_ third- 
party order, creditor would be ham- 
pered, motion by city to vacate third- 
party order theretofore served upon it 
would be denied. Civil Practice Act, § 
684, subd. 6; §§ 779, 782-a.—Draco 
Realtv Corporation v. Krapp, 24 N.Y. 


S:2d 173, 175. Mise. 589. 
§ 985 
N.Y.Sup. In supplementary proceed- 


ings against judgment debtor, whose 
only property was income from trust 
created by one other than herself, ap- 
pointing receiver of judgment debtor’s 
and trustees’ property and enjoining 
trustees from disposing of such prop- 
erty was error.—Stark y. Baldwin, 23 
N.Y.S.2d 730. 

N.Y.Co.Ct. The restraining  provi- 
sions in the section of: the Civil Prac- 
tice Act dealing with procedure for ex- 
amination of a third party cover mon- 
ey due or to become due to a judgment 
debtor, and remain in force for two 
years. Civil Practice Act, 779.—In 
re Lindenwald Bottling Corporation, 23 
N.Y.S.2d 768. 

N.Y.City Ct. Where payments due 
under insurer’s supplementary contract 
with beneficiary were protected against 
legal process except garnishee execution 
under Civil Practice Act and legal proc- 
ess directed against surplus beyond 
sum necessary for education and sup- 
port, but judgment creditor had not 
made use of those remedies, beneficiary 
was entitled to have all payments due 
under contract freed from injunction 
contained in order issued in supplemen- 
tary proceeding by judgment creditor. 
Civil Practice Act, § 684; Insurance 
Law, § 55-c, as added by Laws 1935, ¢. 
490; § 166.—Matulka y. Van _ Roos- 
broeck, 25 N.Y.S.2d 240, affirmed 25 N. 
Y.S.2d 247, 


Wis. When in supplementary pro- 
ceedings property claimed to belong to 
a debtor is in possession of another 
and such other claims an adverse inter- 
est in property, such interest is recov- 
erable only in an action against such 
person by the receiver, and a trausfer 
or other disposition of such property 
may be restrained until a sufficient op- 
portunity is given to commence the 
action and prosecute it to judgment. 
St.1939, § 273.08.—Nick v. Holtz, 297 
N.W. 387, 237 Wis..407. 


§ 987 

Okl. A demurrer and objection to 
introduction of evidence under an order 
issued pursuant to statute providing 
that when an execution against a judg- 
ment debtor is returned unsatisfied, 
judgment creditor is entitled to an or- 
der requiring debtor to appear and 
answer concerning his property admit 
the truth of allegations in application 
for an. order. 12 OklLSt.Ann. § 842.— 
U. S. Fidelity & Guaranty Co. v. Cher- 
ry, 105 P.2d 544. 

See St. Onge vy. Belle-Isle [1940] 3 
Dom.L.R. 416. 

§ 990 

N.Y.City Ct. Where questions as to 
priorities of judgment creditors, the 
validity of an assignment by judgment 
debtor, and as to attorney’s lien were 
referred to a referee for hearing and 
determination without objection by 
judgment creditor in ereditor’s pro- 
ceeding against debtor, and creditor 
presented evidence before referee, and 
no appeal was taken from order of 
reference, creditor could not, by mo- 
tion to vacate referee’s order, question 
referee’s power to determine issues 
submitted to him. Judiciary Law, §8§ 
117, 119.—Gotham Hotel Supply Co. v. 
Casa Cubana, 22 N.Y.S.2d° 512. 

In judgment ereditor’s proceeding 
against debtor, where questions were 
referred to a referee for determina- 
tion, referee’s determination and order 
were reviewable only upon appeal, and 
whether referee’s report transcended 
scope of reference could be. reviewed 
only on appeal. Judiciary Law, §§ 117, 


§ 1008 


119.—Gotham Hotel Supply Co. y. Casa 
Cubana, 22 N.Y.S.2d 512. 
8 995 
N.Y.Sup. A judgment creditor who is 
not an attorney has no power to issue 
in his own name a subpoena directed to 
a third party for examination in sup- 


plementary proceedings, but, where 
third party on whom. subpoena is 
served appears at a later date and 


submits to examination, such constitutes 
a submission to jurisdiction of court, 
and it is error to vacate service of sub- 
poem aera eee Vii Austins 12:9: SN. Nese 


§ 1008 ‘ 

Cal.Super. Statutory proceedings sup- 
plemental to execution, which serve as 
a substitute for’ a ereditor’s bill, end 
with orders authorized by statutes re- 
specting trial judge’s authority to order 
property of a judgment debtor to be 
applied toward satisfaction of judgment 
and regarding a judgment creditor’s 
right to maintain an action against a 
person or corporation allegedly having 
property belonging to debtor or indebt- 
ed to him. Code Ciy.Proe. §§ 719, 720,— 
Booge v. First Trust & Savings Bank of 
Pasadena, 116 P.2d 503. 

N.Y.App.Div. Where evidence showed 
that a business conducted in name of 
judgment debtor’s wife was owned by 
debtor and debtor’s payments for liv- 
ing expenses showed that debtor’s in- 
come exceeded $50 a week, an order 
denying judgment creditor’s motion for 
order, under statute authorizing the 
court to require a judgment debtor to 
make installment payments on judg- 
ment, fixing debtor’s income at $50 a 
week and directing payment by debtor 
of $10 a week on judgment was unau- 
thorized and debtor should have been 
required to pay $5 a week on judgment. 
Civil Practice Act, § 793.—San Marco 
Const. Corporation vy. Luciano, 28 N.Y. 
S.2d 541, 262 App.Div. 884. 

N.Y.Sup. Where evidence did not 
show that judgment debtor earned an 
amount in excess of that required for 
the support of himself and his family, 
it was improper for the city court to 
grant judgment creditor’s motion under 
statute to compel judgment debtor to 
make installment payments out of his 
earnings on account of the judgment. 
Civil Practice Act, § 793.—Morris Plan 
of NEN, York vy. Grant, 29 NiY.Ssi2d 


N.Y.Co.Ct. A; ‘third 
does not reach moneys becoming due 
under a contract entered into after 
the service of the order, or moneys in 
the hands of a third party if the debt- 
or may never become entitled to the 
moneys, but the section of the Civil 
Practice Act dealing with procedure 
for examination of .a third party, be- 
ing remedial, should not be so nar- 
rowly construed as to prevent the ex- 
amination of a third party who is about 
to receive moneys belonging to a judg- 
ment debtor. Civil Practice Act, § 779. 
In re Lindenwald Bottling Corporation, 
23 N.Y.S.2d 768. 


An order may be made under that 
section of the Civil Practice Act deal- 
ing with order directing delivery of 
property or money to sheriff or receiv- 
er, to require a third party to pay 
over money under his control as well 
as money in his possession. Civil Prac- 
tice Aci, 796.—In re Lindenwald 
Bottling Corporat.on, 23 N.Y.S.2d 768. 


N.Y.Co.Ct. Under provision of stat- 
ute relating to installment payments by 
judgment debtors that where debtor 
renders services to a relative for an in- 
adequate, compensation, debtor may be 
directed to make payments based upon 
reasonable value of services, income 
from boarders in debtor’s home was 
to be considered as belonging to debtor 
notwithstanding possible existence of 
special agreement between debtor and 
his wife relative to division of that 
income. Civil Practice Act, § 793.— 
Oliver v. Patnoe, 25 N.Y.S.2d 144. 

Where judgment debtor’s monthly 
income from pension moneys, from 
boarders and roomers kept in the home 
and from debtor’s summer earnings 
amounted to approximately $36 more 
than monthly expenditures of judgment 


arty order” 


debtor and his wife, debtor would be 
ired to pay $10 per month to judg- 
ment creditor. Civil Practice Act, § 793. 
 —dOliver v. Patnoe, 25 N.Y.S.2d 144. 
_ N.Y.City Ct. The mere fact that 
judgment debtor earns a salary some- 
what above amount exempted from 
garnishee process by statute is not 
sufficient reason for ordering him to 
- pay, under statute authorizing install- 
ment payments by judgment debtors, 
‘same amount weekly as creditor could 
“enter by such process, regardless of 


9 
a 

x 
* 


debtor’s ability to spare sum beyond 
real necessities of his family. Civil 
Practice Act, §§ 684, 793.—Dotlea Real- 
y Corporation v. Abrams, 24 N.Y.S. 
/ 2d 252, £75 Misc. 591. 

A debtor, 
vife and two small children, 
t be ordered to pay judgment cred- 


2, 175 Misc. 591. i ; 
D. In garnishment proceedings in 
of execution on judgment against 
one leasing safety deposit box from 
_ garnishee bank, court’s order directing 
garnishee to open such box and dis- 
close contents thereof for levy by 
hheriff was primarily in direct aid of 
ecution, rather than order in gar- 
ishment proceedings, as its object was 
‘0 pave way for actual seizure of prop- 
erty, not to determine extent of gar- 
shee’s liability—O’Connor v. Mc- 
Manus, 299 N.W. 22. 

_ The fact that court’s order, directing 
garnishee bank to open safety deposit 
box leased therefrom by judgment 
debtor, required bank as garnishee to 
open box in presence of such debtor’s 
attorney and sheriff in order to per- 


é it sheriff to levy execution on con- 
ts thereof, did not affect validity of 
der as proper one in direct aid of 
xecution proceedings, as it placed no 
greater compulsion or responsibility 
on bank than if it had been directed to 
heriff.—O’Connor y. McManus, 299 N. 
IVs 2, oe 
A district court’s order, authorizing 
and directing garnishee bank to open 
by force safety deposit box _leased 
therefrom by judgmient debtor, inspect 
-eontents in presence of sheriff and at- 
‘torneys for plaintiff and defendant in 
- main action, and disclose contents 
thereof for levy by sheriff, was proper 
in direct aid of proceedings under exe- 


on 


‘* 


ution judgment.—O’Connor y. Mc- 


2 

V § 1023 

: Cal.App. In proceeding supplemental 
to execution, refusal of trial court to 
appoint receiver to sell and transfer li- 
- censes issued pursuant to provisions of 
olice code of city and county of San 
rancisco for operation of motor ve- 
hicles for hire was not abuse of discre- 
~ tion.—HJson y. Nyhan, 113 P.2d 474. 


 N.Y.App.Div. A judgment creditor 
was not precluded from seeking ap- 
pointment of receiver in supplementary 
proceedings of property of judgment 
_ debtor, because judgment creditor had 
already availed himself of remedy af- 
_ forded by statute providing for install- 
ment payments by debtors out of in- 
come, since judgment creditor was not 
seeking concurrent cumulative reme- 
dies, application for receivership not 
_ being for an order for further addition- 
1 payments on judgment out of debt- 
r’s income. Civil Practice Act, §§ 793, 
~ 804.—White yv. Saphire, 23 N.Y.S.2d 
354, 260 App.Div. 638. 
 N.Y.Sup. A judgment creditor’s mo- 
tion for appointment of a receiver for 
property ot judgment debtor should be 
denied where evidence discloses no 
property of defendant subject to receiyv- 
ership.—Burr vy. Comar, 22 N.Y.S.2d 
° 


- 


83. 
he interest of judgment debtor in 
- property owned by debtor and his wife 
as tenants in common was subject to 
receivership. Civil Practice Act, §§ 


670-678, 0. 
mar, 22 N.YS.2d 383. — terpotiy DE 
Fact that there was a chattel mort- | 
gage on automobile of judgment debtor | 


— BALLOT 
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did not mean that automobile was not. 
subject to receivership, but rather re- 
ceiver could acquire any interest of 
debtor in the equity of redemption.— 
Burr y. Comar, 22 N.Y.S.2d 383. 

N.Y¥.Sup. In supplementary proceed- 
ings against judgment debtor, whose 
only property was income from trust 
created by one other than herself, ap- 
pointing receiver of judgment debtor’s 
and trustees’ property and enjoining 
trustees from disposing of such prop- 
erty was error.—Stark v. Baldwin, 23 
N.Y.S.2d 4730. 


N.Y¥.Sup. Evidence that judgment 
debtor owned a two-family house as 
tenant in common with wife, and also 
owned an automobile upon which there 
was a chattel mortgage, was sufficient 
showing of property, subject to_ re- 
ceivership, to entitle judgment creditor 
to appointment of a receiver.—Burr V. 
Comar, 22 N.Y.S.2d 383. 

1033 : 

Wis. In supplementary proceedings 
title may not. be adjudicated where 
there is a substantial dispute, the rem- 
edy being in a suit by the receiver to 
determine the title. St.1939, § 273.08.— 
Nick v. Holtz, 297 N.W. 387, 237 Wis. 


407. 
§ 1041 

N.Y.Sur. Where a receiver’s title ex- 
tends back by relation, for benefit of 
judgment ereditor, to time of service 
of order or subpcena upon judgment 
debtor in supplementary proceedings, 
or to time of service of a third party 
order, receiver’s title extends to per- 
sonal property of judgment debtor 
which was in hands or under control 
of person required to attend and be 
examined at time of service of order 
or subpcena. Civil Practice Act, §§ 807, 
808.—In re Ewald’s Estate, 22 N.Y.S.2d 
299, 174 Misc. 939. 


§ 1031 


§ 1048 

D.C.N.Y. Under New York law, in 
supplementary proceeding, title vests 
in the receiver only on filing of order 
of his appointment in county of debt- 
or’s residence, in which event title re- 
lates back to the date of giving notice 
of application for appointment of re- 
ceiver, Civil Practice Act N.Y. 807, 
eee 2.—In re Wagenfohr, 39 F.Supp. 
Ta 

Wis. When in supplementary pro- 
ceedings property claimed to belong to 
a debtor is in possession of another 
and such other claims an adverse in- 
terest in property, such interest is re- 
coverable only in an action against 
such person by the receiver, and a 
transfer or other disposition of such 
property may be_ restrained until a 
sufficient opportunity is given to com- 
mence the action and prosecute it to 
judgment. St.1939, § 273.08.—Nick v. 
Holtz, 297 N.W. 387. 237 Wis. 407. 

§ 1054 

Wis. In supplementary proceedings 
case, court commissioner who appoint- 
ed a receiver having no jurisdiction to 
try chattel mortgagee’s claim of adverse 
interest in mortgaged airplanes, receivy- 
er by his election to proceed in repley- 
in in circuit court submitted the whole 
controversy in regard to title to that 
court, and issue there was not receiver’s 
right to possession under his appoint- 
ment, but validity of mortgagee’s ad- 
verse claim. St.1939, § 273.08.—Nick v. 
Holtz, 297 N.W. 387, 237 Wis. 407. 

A receiver appointed by a court com- 
missioner, who brought replevin in cir- 
cuit court against debtor’s chattel mort- 
gagee to recover possession of mort- 
gaged airplanes, the validity of which 
mortgage had been determined, was not 
entitled to judgment on failure of mort- 
gagee to petition the appointing court 
to give effect to mortgage ‘lien where 
property was before a court of compe- 
tent jurisdiction and there was no 
timely objection to jurisdiction, St. 
1939, § 273.08.—Nick v. Holtz, 297 N. 
W. 387, 237 Wis. 407. 

§ 1068 

Cal.Super. The action mentioned in 

statute providing that if it appears that 


fico ¢ 


dena, 116 P.2d 503. 

N.J.Ch. A judgment creditor whose 
execution was returned unsatisfied, by 
instituting a suit for discovery of judg- 
ment debtor’s assets and the subjec- 
tion of the assets so discovered to 
the lien of the judgment was entitled 
to a lien on judgment debtor’s assets 
when such assets were discovered.— 
Beck v. Dennis, 15 A.2d 457, 128 N. 
J.Eq. 128. 

N.Y.App.Div. Where there was no 
evidence that bank was mortgagee in 
possession of realty of judgment debt- 
or, who authorized bank’s officer to 
manage property and to remit balances 
of rentals to bank and _ reserved to 
debtor duty of effecting insurance and 
of making repairs, and mortgagee bank 
kept rents in a special account upon 
which interest was paid and drawings 
therefrom were made only as taxes and 
interest became due, debtor’s judgment 
ereditors seeking to apply such funds 
on judgment could maintain an action 
under statute to determine whether 
mortgagee applied balance of fund on 
mortgage debt. Civil Practice Act, § 
794, subd. 2.—Corwin v. Schafer, 23 N. 
Y.S.2d 772, 260 App.Div, 521. 
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§ 
N.Y.App.Div. Where judgment debt- 
or procured loans upon insurance poli- 
cies and indorsed checks over to his 
wife, though order in supplementary 
proceedings enjoining transfers was 
outstanding, he was found in contempt 
and fined the amount of the loans, to 
be credited on the judgment. Insur- 
ance Law, §§ 55-a, 166, subd. 5.—Re- 
source Holding Corporation vy. Fried- 
Tae 28 N.Y.S.2d. 529, 262 App.Div. 


N.Y.Sup. The failure to appear orig- 
inally for examination in pursuance of 
order in supplementary proceedings, 
or upon adjourned day, is ‘‘civil con- 
tempt” and not “criminal contempt.” 
—Samuels v. Ganz, 21 N.Y.S.2d 268, 
174 Mise. 399. 

N.Y.Sup. Where a judgment creditor 
who is not an attorney issues in: his 
own name a subpoena directed to a 
third party for examination in sup- 
plementary proceedings, failure of third. 
party to appear for examination on 
original return date specified in sub- 
poena cannot be made the basis of 
punishment for ‘‘contempt.’—Peck v. 
Austin, 29 N.Y.S.2d 280. 


1090 

Okl. Disobedience by defendants, 
after being duly served, of an order 
to appear for examination in proceed- 
ing in aid of execution before a referee 
in a county other than that in which 
the judgment was rendered was pun- 
ishable as contempt by the judge issu- 
ing the order, but not by the court ren- 
dering the judgment. 12 OkI.St.Ann. 
§§ 842-862, and §§ 842-844, 852, 858, 
859.—Koran vy. Dryer, Clark & Dryer 
Oil Co., 105 P.2d 526. 

§ 1091 

N.Y.Sup. In contempt proceeding 
against judgment-debtor failing to ap- 
pear for examination in supplementary 
proceedings, judgment-ereditor’s dam- 
ages must be proved the same as in an 
action, to warrant the laying of a fine 
to cover such damage. Judiciary Law, 
§ 773.—Samuels vy. Ganz, 21 N.Y.S.2d 
268, 174 Mise. 399. 

N.Y.Sup. A judgment creditor’s mo- 
tion in supplementary proceedings for 
leave to withdraw motions to punish 
debtor for contempt would be granted 
where Special Term had referred con- 
tempt motions to an official referee for 
hearing and determination because of 
being unable, on affidavits and parts of 
testimony, to determine issues presented 
on motions, and creditor’s reason for 
withdrawing motions was to re-present 
issues in a more concise form.—s, I 


. ~ 


punishing 
r failure to appear for ex- 
am in supplementary proceed- 
ings instituted by judgment creditor 
must contain a recital that the court 
has found the conduct of the party has 
been such as to defeat, impair, impede, 
or prejudice the right or remedy of 
the judgment creditor. Judiciary Law, 
§ 753.—Gray v. Rife. 21 N.Y.S.2d 570. 
§ 1093 

N.Y.App.Div. Where judgment debt- 
or procured loans upon insurance poli- 
cies and indorsed checks over to his 
wife, though order in supplementary 
proceedings enjoining transfers was 
outstanding, he was found in contempt 
and fined the amount of the loans, to 
be credited on the judgment. Insur- 
ance Law, §§ 55-a, 166, subd. 5.—Re- 
source Holding Corporation v. Fried- 
262 App.Div. 


man, 28 N.Y.S.2d 529, 
879. 
N.Y.Sup. A+ judgment-debtor who 


merely disobeys order in supplementa- 
ry proceedings to appear and be ex- 
amined cannot be fined the full amount 
of judgment without a showing that 
the failure to obey order resulted in 
loss to judgment-creditor of amount 
of judgment, and fine in such case is 
limited to costs and expenses of judg- 
‘ment-creditor and an additional sum 
for punishment not exceeding limit pro- 
vided by statute relating to amount of 
fine. Judiciary Law, 773. Samuels 
vy. Ganz, 21 N.Y.S.2d 268, 174 Mise. 399. 

A judgment creditor moving to pun- 
ish judgment debtor for contempt for 
failing to appear for examination in 
pursuance of order in supplementary 
proceedings, would not be allowed costs 
and expenses, and judgment debtor 
would be merely fined, in absence of 
showing that actual loss or injury had 
been produced. Judiciary Law, § 773. 
—Samuels vy. Ganz, 21 N.Y.S.2d 268, 174 
Mise. 399. 

§ 1095 

Mich. Order of circuit court overrul- 
ing plaintiff's motion to quash supple- 
mentary proceedings, in the nature of 
a judgment creditor’s bill, by defend- 
ants who recovered a judgment by way 
of set-off and recoupment, on being af- 
firmed, was affirmed without costs, 
where defendants failed to file a brief. 
Comp.Laws. 1929, §§ 15125—-15139.— 
Henaricks v. McCausey, 299 N.W. 847, 
299 Mich. 157. 

§ 1097 

N.Y.Sup. A judgment creditor mov- 
ing to punish judgment debtor for con- 
tempt for failing to appear for exam- 
ination in pursuance of order in sup- 
plementary proceedings, would not be 
allowed costs and expenses, and judg- 
ment debtor would be merely fined, in 
absence of showing that actual loss or 
injury had been produced. Judiciary 
Law, § 773.—Samuels v. Ganz, 21 N. 
WS2d 268, 1745 Mise; 3.9.9) = 

§ 1099% 

N.J.Sup. Where order for install- 
ment execution against judgment debt- 
or’s salary was. issued on judgment 
creditor’s, application of April 28, 1939, 
based on affidavit of judgment credi- 
tor’s attorney stating that attorney was 
advised that judgment debtor was em- 
ployed by designated employer and re- 
ceived designated salary, judgment 
debtor was not ‘‘estopped” by “laches” 
from applying for writ of certiorari to 
review the order, and writ was not im- 
providently granted, since meritorious 
question was involved as to whether 
proof that is not evidential and is pure- 
ly hearsay should evoke an_ order for 
installment execution. N.J.S.A. 2:26- 
182.—Varbalow v. Philadelphia Nat. 
Bank, 14 A.2d 548, 125 N.J.L. 147. 

N.Y. The beneficiary’s interest in the 
income from a trust made payable to 
beneficiary at specified period is not 
assignable by beneficiary, but a judg- 
ment creditor may obtain a garnishee 
order directing that an execution is- 
sue against such income, and such ex- 
ecution upon presentation for collec- 
tion becomes a lien and a continuing 
levy upon ten per cent. of such income 
from trust fund. Personal Property 


a 


bao A 3 
Sarver v. Tow: 
N.Y. 264, reversing © j 
260 App.Div. 615. fee 
_ N.¥.App.Div. Where, after entry of 
judgment in action for goods sold and 
delivered, judgment debtors conveyed 
realty and after payment of liens and 
encumbrances, there remained balance 
of purchase price which was deposited 
in a bank in’ joint names of third par- 
ties, such parties were properly re- 
quired to pay over to sheriff of county 
amount of the judgment.—Goldmer v. 
Piansky, 23 N.Y.S.2d 232. 
N.Y.App.Div. Disability benefits ac- 
eruing under an insurance contract 
were not ‘“‘wages’’, “debts”, “earnings’’, 
“salary”, “income from trust funds”, 
or “profits” within meaning of the sec- 
tion of the Civil Practice Act limiting 
levy on the wages, debts, earnings, 
salary, income from trust funds or 
profits of a judgment debtor to 10 per 
cent., and hence judgment creditor was 
entitled to total amount of disability 
benefits due to judgment debtor rather 
than to only 10 per cent. Civil Prac- 
tice Act, § 684.—Conlew, Inc., v. Bal- 
sows yi 28 N.Y.S.2d 515, 262 App.Div. 


N.Y.Sup. Where judgment debtor 
surrendered its liquor license, and sum 
held by comptroller as a refund on 
such license was attached by service 
on comptroller of third party sub- 
poenas containing the usual stay, the 
validity and amount of set-off claimed 
by the state of New York for unpaid 
unemployment insurance and franchise 
taxes could not be established by state 
on motion which stated amount due for 
taxes on information and belief without 
giving the facts upon which the taxes 
were based.—Vaccari v. Maison Paris, 
23 N.Y.S.2d 486; 175 Misc. 325. 


Where state claims a set-off against 
refund on a liquor license, but facts 
supporting set-off are not given with 
particularity or are substantially con- 
troverted, an arguable issue is present- 
ed which should not be decided on mo- 
tion since licensee or any person stand- 
ing in his place is entitled to prima 
facie evidence of validity and amount 
of claimed set-off, but if it is apparent 
that there is no defense to the claim 
of set-off, it may be summarily allowed. 
—vVaccari v. Maison Paris, 23 N.Y.8.2d 
486, 175 Mise. 325. 

N.Y.Sup. In view of statute author- 
izing a levy of attachment on debt due 
from foreign corporation to nonresident 
where corporation is subject to proc- 
ess of court, a garnishment order un- 
der statute relating to issuance of ex- 
ecution against salary of defendant 
payable to him by his employer is 
likewise proper. Civil Practice Act, §§ 
684, 916.—Tishman Realty & Construc- 
tion Co. v. Spencer, 24 N.Y.S.2d 297. 


N.Y.Sup. The Civil Practice Act 
amendments respecting attachments 
must be interpreted with purposes 
thereof, to abolish unjust rules applic- 
able to attachment of property and 
provide simple, uniform and safe meth- 
od of levying attachments, protecting 
third parties’ adverse claims to at- 
tached property and safeguarding at- 
tachment garnishee, in mind. Laws 
1940, ce. 625.—Sturcke ~w. Link, 26 N.Y, 
8.2d 748, 176 Misc. 93. 


N.Y.Sup. Where judgment creditor 
alleged that third party, an insurer, 
was paying the judgment debtor 
monthly. disability payments in sum of 
$150 and moved for an order directing 
the insurer to pay to judgment creditor 
or receiver all disability payments due 
and payable and to become due and 
payable, the motion was denied where 
it failed to disclose the provisions of 
the contract pursuant to which the in- 
debtedness arose or what indebtedness 
existed at the time of the commence- 
ment of the proceeding, now existed, or 
would exist in the future. Civil Prac- 
tice Act, § 794.—I. & I. Holding Cor- 
poration v. Bricken, 28 N.Y.8.2d 508. 

The statute providing that court, if 
satisfied that a third party is indebted 
to judgment debtor, may grant an or- 
der directing payment by the third 
party of a sum on account of the in- 


ith in t ntemp. ft on ap- 
plication on shoul 

be furnished to court sufficient to per 
mit a determination of the nat re. 
the indebtedness tio : 


Practice Act, Ae A 
Corporation  v. 28 
bOSeus 
N.Y.Sup. A judgment creditor’s 
tion in supplementary proceedings 
obtain eash surrender values on an 
dustrial policy issued by insurance con 
pany on judgment debtor’s life wou 
be denied where company, as_ th 
party, denied that it was indebted 
debtor in any amount within me 
ing of Civil Practice Act. Civil Pr 
tice Act, § 773 et seq.—Broderick 
Stecher, 29 N.Y.S.2d 825. ; 
Where, on judgment creditor’s m 
in supplementary proceedings to 
cash surrender values on an 
trial policy issued by insurance ¢ 
pany on judgment debtor’s life, 
company, as third party, denied — 
debtedness to debtor, such denial rai 
an “issue of fact” which could not 
summarily settled by motion, but 
to await trial in an action brought 
judgment creditor or a_ receiver 
judgment debtor. Civil Practice Act 
773 et seq., and 794, subd. 2.—Brode 
v. Stecher, 29 N.Y.S.2d 825. he. 
N.Y.Co.Ct. An order for garnishe 


§ 794.—1. 
Bricken, 


qd 


a 
by 


execution is an “ex parte court orde 


jurisdictional and does 
affect validity of the execution.—F, — 
Matthews & Co. v. Maskin, 29 N.Y.S 
22, L767 Mise.° 723. 

A motion for an order declaring t) 
plaintiff's garnishee execution order, 
which had been filed, had priority o 
two executions issued earlier, wW, 
ground that orders for earlier exe 
tions had not been filed, was denie 
where it did not appear that plaintit 
had_ suffered any detriment by failw 
to file earlier orders.—F. B. Matthew; 
& Co. vy.’ Maskin, 29 N-Y.S:20- 922% 
Mise. 728. ~ ea 

A filing of a garnishee execution 
der will be required on motion of any 
interested party, but a judgment credi-— 
tor will not be penalized for failure to- 
file, in absence of showing that moving 
party has suffered damage there 
F. B. Matthews & Co. v. Maskin, 29 
Y.S-20 22,77. 6 = Mise 728) : 

N.Y.City Ct. In supplementary pr 
ceedings by judgment creditor for o 
der directing acting warden of pe 
tentiary in which judgment debtor w 


warden had in his possession in th 
eustody account a certain sum belong 
ing to judgment debtor was insu 
cient to establish judgment debtor 
ownership of the sum, and judgm 
debtor was entitled to be heard on the — 
question of ownership. Civil Pract 
Act, § 796.—Tyson v. Owens, 22 N. 
8.2d 261, 174 Mise. 401. 

A judgment debtor served with no- © 
tice of supplementary proceedings to 3 
order directing delivery of property or 
money to sheriff or receiver must b 
a free agent with choice to take ad- 
vantage of notice or to ignore notice 
Civil Practice Act, § 796—Tyson - 
Owens, 22 N.Y.S.2d 261, 174 Mise. 401. 

In supplementary proceedings b 
judgment creditor for order direct 
acting warden of penitentiary in which 
judgment debtor was confined, to pay 
to sheriff a sum allegedly belonging to 
judgment debtor and in custody of 
acting warden, judgment debtor could 
be brought before court by order to 
bring up prisoner as witness, or affi- 
davit could be obtained from judgment 
debtor stating whether any one other | 
than judgment debtor had any interest 
in or title to such sum, where acting ~ 
warden’s affidavit was insufficient to 
establish debtor’s ownership of sum, 
and the court was of opinion that 
debtor should be heard on the subject. i 
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Civil Practice Act, §§ 415, 796.—Tyson 
ene 22 N.Y.S.2d 261, 174 Misc: 
401. 

N.Y.City Ct. The salaries of em- 
ployees of the city of New York are 
subject to garnishment, but the gar- 
nishee order must specify the particu- 
lar department or bureau in which the 
judgment debtor is employed. Civil 
Practice Act, § 684, subd. 6.—Draco 
Realty Corporation vy. Krapp, 24 N.Y. 
8.2d 173, 175 Mise. 589. 

W.Va. Under express statutory pro- 
visions, the return of an execution 
wholly or partly unsatisfied is, neces- 
sary before a suggestee execution can 
issue. Code Supp.1939, 38-5A-1 et seq., 
and 38-5A-3, 38-5A-13.—Kincaid v. Vin- 
son, 14 S.H.2d 266. 


§ 1100 
N.J.Sup. The normal function of a 
“capias ad satisfaciendum” is the com- 
pulsory surrender of judgment debtor’s 
property for the benefit of his credi- 
tors. N.J.S.A: 2:27-341, 2:35-1 et seq. 


—Duro Co. v. Wishnevsky, 16 A.2d 64. 
§ 1102 
Ill.App. The duty imposed by 


amended statute on clerk to issue writ 
of capias ad safisfaciendum is a “min- 
isterial act’? and clerk is not permitted 
to refer to pleadings to determine 
whether malice is gist of the action, 
since determination of such question is 
a ‘judicial act.’ Smith-Hurd Stats. ¢. 
77, § 5.—Peiffer vy. French, 28 N.B.2d 
983, 306 Ill.App. 326. 
§ 1104 

N.Y.City Ct. The nature of cause of 
action upon which a warrant for issu- 
ance of a body execution depends is 
determined only by the allegations of 
the complaint, and not by what may 
have been shown upon the trial.—HEllis 
vy. Cohen, 24 N.Y.S.2d 23, affirmed 24 
N.Y.S.2d 24, 175 Misc. 349. 

§ 1105 

Til. Laws in derogation of liberty of 
a citizen must be strictly construed; 
and to justify any imprisonment for 
tort, statutory requirements are to be 


meticulously observed.—Peiffer Ve 
French, 33 N.H.2d 591, 376 Ill. 376, 
affirmed 28 N.H.2d 983, 306, Il].App. 
326. 


N.J.Sup. Statute relating to issu- 
ance of writ of capias ad_ satisfacien- 
dum on judgment in tort actions con- 
stitutes a limitation upon the right 
to a capias ad satisfaciendum in ac- 
tions ex delicto, since under_ pre- 
existing law the writ ordinarily issued 
as a matter of course in such actions, 
N.J.S.A. 2:27-341.—Duro Co. v. Wish-. 
nevsky, 16 A.2d 64. 

N.Y.Sup, The provisions of the Civil 
Practice Act conferring the right to 
body execution are ‘‘mandatory”. Civil 
Practice Act, § 826.—Pacific Finance 
Corporation y. Trombino, 24 N.Y.8.2d 
297. 


§ 1109 
N.J.Sup. In determining whether 
motion for capias ad _ satisfaciendum 


shall be granted in a tort action, the 
essential inquiry is whether proofs 
establish that the injury complained 
of was the result of the willful or 
malicious act of defendant. N.J.S.A. 
2:27-341.—Duro Co. vy. Wishnevsky, 16 
A.2d 64. 

Where weight of evidence established 
that third party, who had purchased 
from conditional buyer goods which 
had been sold under conditional sales 
eontract which was _ recorded before 
third party purchased the goods, re- 
fused conditional seller’s insistent de- 
mands for possession of the goods, 
third party, against whom an inter- 
locutory judgment by default was en- 
tered on the conditional seller’s com- 
plaint charging willful, malicious, and 
unlawful removal of the conditionally 
sold goods, was guilty of a ‘malicious 
act” whieh authorized issuance of 
writ of ‘capias ad_satisfaciendum” 
against him. N.J.S.A, 2:27-841, 46:32- 
10, 46:32-11.—Duro Co. y. Wishnevsky, 
16 A.2d 64. 

‘Malice’ in the technical legal sense, 
as used in statute authorizing issuance 
of writ of capias ad satisfaciendum in 
tort actions if the damages were caused 
by willful or malicious aet of defend- 
ant, is the intentional doing without 
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just cause or excuse, and in utter dis- 
regard of what actor knew to be his 
duty, of a “wrongful act”, which is 
any act which in the ordinary course 
will_infringe upon the rights of an- 
other to his damage, unless it is done 
in the exercise of an equal or superior 


right. N.J.S.A. 2:27-341.—Duro Co. v. 
Wishnevsky, 16 A.2d 64. 
§ 1111 
Ill.App. In action for conversion of 


stock, plaintiff could expressly waive 
claim of tort, as affecting right to join 
claims in a single count, and neverthe- 
less capias ad satisfaciendum might be 
directed to issue. Smith-Hurd Stats. c. 
110, § 157(2).—Gillies v. Marshall, 31 N. 
BH.2d 982, 308 Ill.App. 443. 

N.Y.Sup. Where summons, in action 
for property damage sustained by rea- 
son of defendant’s negligence, con- 
tained an indorsement as prescribed by 
statute and plaintiff recovered judg- 
ment, plaintiff was entitled as a_mat- 
ter of right to body execution. _Munic- 
ipal Court Code, § 25; Civil Practice 
Act, 826.—Pinkus; v: Glass, 21,N.Y. 
S.2d 454, appeal denied 21 N.Y.S.2d 
455, 259 App.Div. 1080. 

§ 1113 

N.Y.Sup. Defendant in applying to 
his own use trust funds which by terms 
of statute were to be applied first to 
payment of claims of subcontractor was 
guilty of “conversion” and was subject 
to a body execution. Lien Law, ‘§ 36-a. 
—Wirth v. Franzese, 25 N.Y.S.2d 122. 

N.Y.Sup. Under. section of Civil 
Practice Act permitting arrest of de- 
fendant to. recover for money re- 
ceived where it is alleged in complaint 
that money was received by a_per- 
son in a fiduciary capacity, where debt- 
or was intrusted with certain sum for 
which he was liable to judgment cred- 
itor as a constructive trustee, court 
had power to order arrest of debtor 
notwithstanding there was no finding 
as to embezzlement, fraud, or other 
wrong. Civil Practice Act, § 826, subd. 
7.—Brown v. Father Divine, 26 N.Y.S. 
2d 570, 176 Misc. 10. 


Where judgment debtor was held li- 
able as a constructive trustee and had 
access to money or property sufficient 
to satisfy his judgment creditor, but 
had succeeded in evading collection of 
his debts, court authorized arrest of 
the judgment debtor under section of 
Civil Practice Act authorizing arrest 
of a defendant to recover for money 
received where it is alleged in com- 
plaint that the money was received by 
a person in a fiduciary capacity. Civil 
Practice Act, § 826, subd. 7,—Brown vy. 
Father Divine, 26° N.Y.S.2d 570, 176 
Misc. 10. 

§ 1118 

N.Y.Sup. Where evidence warranted 
finding in plaintiffs’ favor, and plain- 
tiffs joined causes of action which did 
not entitle them to execution against 
person of defendant, and it did not 
appear that verdict of jury was ren- 
dered solely on cause of action for 
which defendant might have been ar- 
rested, allowance of execution against 
person of defendant was error, and 
subsequent amendment of judgment by 
order denying defendant’s motion to 
vacate provision for body execution 
was improper. Municipal Court Code, 
ee v. Dworkin, 22 N.Y.S8.2d 


§ 1122 

Ili. Under section of the Judgments 
Act requiring that before body. execu- 
tion shall issue, judgment shall show 
that it was obtained for tort committed 
by defendant and that it shall appear 
from a special finding that malice is the 
gist of action, a capiag ad satisfacien- 
dum is not lawful where a case is tried 
before a court without a jury, unless 
the court includes in its judgment a 
special finding that malice is the gist 
of the action, Smith-Hurd Stats. ¢. 77, 
§ 5—Peiffer vy. French, 33 N.BH.2d 591, 
376 Ill. 376, affirmed 28 N.E.2d 983, 
306 Ill App. 326. 

Under section of the Judgments Act 
requiring that before body. execution 
shall issue, judgment shall show. that 
it was obtained for tort committed by 
defendant and that it shall appear from 
a special finding that malice is the gist 


) ee de 
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of the action, the capias ad satisfaci- 
endum is not lawful unless, in a case 
submitted to a jury, the jury makes a 
special finding of facts from which it 
shall appear that malice is the gist of 
the action and unless in such a case the 
judgment includes a_ special finding 
that malice was the gist of the action. 
Smith-Hurd Stats. ec. 77, § 5.—Peiffer 
y. French, 33 N.H.2d591, 376 Ill. 376, 
ee 28 N.H.2d 983, 306 Ill.App. 


Under section of the Judgments Act 
requiring that, before body execution 
shall issue, judgment shall show that 
it wag obtained for tort committed by 
defendant and that malice was the gist 
of the action, where jury in action for 
injuries returned a_ verdict in favor 
of plaintiffs, and made a special finding 
that conduct of defendant in operation 
of automobile was of such reckless 
character as to amount to willful and 
wanton misconduct, but judgment. did 
not contain finding that malice was 
the gist of the action, a capias ad sat- 
isfaciendum could not properly issue 
against defendant. Smith-Hurd Stats. 
e.-77, § 5.—Peiffer v. French, .33, N.E. 
2a: 591,'376 1. 
2d 9838, 306 Ill.App. 326. 

Il.App. The provisions of the 
amended statute requiring that, before 
body execution shall issue, judgment 
shall show that it was obtained for 
tort committed by defendant, and that 
malice is the gist of action, are manda- 
tory, and, if such findings do not ap- 
pear on face of the judgment, clerk is 
without authority to issue _ writ. 
Smith-Hurd Stats. ¢. 77, § 5,—Peiffer 
a rasp 28 N.E.2d 983,,306 Ill.App. 

A complaint, which states a cause of 
action having malice as the gist, does 
not authorize clerk to issue writ of 
capias ad satisfaciendum unless judg- 
ment contains the essential elements 
prescribed. by statute. Smith-Hurd 
Stats. ¢. 77, § 5.—Peiffer v. French, 28 
N.H.2d 983, 306 Il.App. 326. 

Under amended. statute requiring 
that, before body execution shall issue, 
judgment shall show that it was ob- 
tained for tort committed by defendant, 
and that malice was the gist of the 
action, where jury in action for inju- 
ries returned a verdict of guilty an@ 
special finding that conduct of defend- 
ant in operation of automobile was of 
such reckless character as to amount 
to willful and wanton misconduct, but 
judgment did not contain finding that 
malice was the gist of the action, body 
execution could not properly issue 
against defendant, Smith-Hurd Stats. 
ec. 77,'§ 5—Peiffer v. French, 28 N.E. 
2d 983, 306 Tll.App. 326. 


Iil.App. A judgment order of the 
Municipal Court of Chicago reciting 
“special finding of malice and malice 


body execution to issue” could be cor- 
rected in wording and form after ex- 
piration of 30 days to read that de-~ 
fendant was found guilty of tort as 
charged in statement of claim, that 
malice was gist of action, and that 
execution should issue against body of 
defendant, in response to motion based 
on written memoranda identified by 
clerk of the court and admitted to be 
part of the court records.—Krautseider 
pene ek 35 N:E.2d 392,311 TlLApp. 


N.Y.Sup. A body execution may not 
be issued to enforce a judgment ob- 
tained pursuant to Stock Corporation 
Law regarding preferences to officers 
and directors where the misapplication 
of funds of corporation was not accom- 
panied by actual as distinguished from 
constructive fraud, Stock Corporation 
Law, § 15.—Ellis v., Cohen, 24 N.Y.S, 
2d. 24,175 Misc. 349, afirming 24. N. 
Y.S.2d 28. 

N.Y.City Ct. Where complaint, under 
which judgment was recovered pursu- 
ant to Stock Corporation Law regard- 
ing preferences to. officers and _ direc- 
tors, merely alleged that the transfers 
were made with the intention of ecre- 
ating an illegal preference and did not 
allege that defendant fraudulently mis- 
applied funds, body execution ecoula@ 
not be issued to enforce the judgment. 
Stock Corporation Law, TB Conaie 
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376, affirmed 28 N.K. 
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Practice Act, § 826, subd. 7; Civil 
Rights Law, § 23.—Ellis v. Cohen, 24 
N.Y.S.2d 23, affirmed 24 N.Y.S.2d 24, 
175 Mise. 349. 

N.Y.City Ct. Where judgment was 
regularly obtained against defendant 
based on a transfer by corporation to 
defendant, but corporation might have 
been indebted to the defendant for 
amount transferred to him so that 
transaction at most resulted in prefer- 
ence which could be set at naught at 
the instance of the corporation, body 
execution would not be issued to en- 
force judgment.—H. Schatia Co. v. Lam- 
pert, 24 N.Y.S.2d 25. 

Vt. Under finding stating that it 
was adjudged by the court that the 
cause of action on which judgment was 
founded arose from willful, malicious 
and negligent acts of.defendant caus- 
ing injuries to the person of plaintiff, 
and that from a consideration of the 
facts, “it is considered by the court 
that the defendant ought to be confined 
in close jail’, quoted statement was a 
part of what was stated to be adjudged 
by the court in conformity with re- 
quirements of statute authorizing the 
issuance of certified execution. ety 
one Panabar v. Disorda, 16 <A.2d 

Under. finding stating that it was 
adjudged by the court that the cause 
of action on which judgment was 
founged arose from willful, malicious 
and negligent acts of defendant ‘‘caus- 
ing injuries to the person of the plain- 
tiff,’ and that it was considered that 
the defendant ought to be confined in 
close jail, the quoted words could be 
treated as  surplusage, since statute 
authorizing the issuance of certified ex- 
ecution does not require a finding or 
adjudication concerning who, if anyone, 


received injuries. P.L. 2195.—Dalla- 
han v. Disorda, 16 A.2d 179. 
§ 1175 
Pa.Com.Pl. Where the evidence 


failed to disclose facts which would 
indicate that defendant had _ secreted 
or assigned any of his assets to avoid 
paying the judgment, and he an- 
swered all questions concerning his 
property and finances, and the testi- 
mony did not establish that there was 
any income or property available for 
satisfaction of the judgments, defend- 
ant was entitled to be released for 


insolvency.—Petition of Di Maio, 89 
PAey ates ke 
Imprisonment for civil debt is ab- 


horrent to the law of Pennsylvania. 
This policy has been established not 
only by, the organic law of the com- 
monwealth, but as well by _ legisla- 
tive enactment, and the decisions of 
the’courts.” The .act.-of. June 1, 1915, 
P.L. 704, 39 P.S. § 9 et seg., provides 
for the discharge of a debtor who has 
neither property nor means to pay the 
judgment, and for whom it would be 
a vain thing to make an assignment. 
—Petition of Di Maio, 89 P.L.J. 227. 


§ 1184 

Ky. The statutes relating to “in- 
solvent debtor’s oath’ were intended 
to relieve débtor from imprisonment 
for failure to pay past due debts, but 
not to relieve debtor from imprison- 
ment for failure to pay future matur- 
ing debts of like character. Ky.St. §$§ 
2180 to 2185.—Smith vy. Smith, 152 S. 
W.2d 944) 287. Ky. 287 

Me. Under statute providing that 
citation shall be served on execution 
ereditor “15 days at least before the 
time appointed for the examination” of 
execution debtor, service of citation on 
execution creditor at 11 p. m. on De- 
cember 29, 1939, for hearing at 2 p. m. 
on January 13, 1940, was timely, since 
“15 days at least’? means only that at 
least 15 days’ notice must be given 
computed in the manner in which time 
is usually reckoned in connection with 
service of process, and not 15 days of 
24 hours each before the hour fixed 
for the hearing, and fact that service 
was made at night was immaterial, 
since civil process may be lawfully 
served at night. Rev.St.1930, c. 124, §§ 
52, 55.—Durstin v. Dodge, 20 A.2d 671. 

§ 1203 

Pa.Com.Pl. In an action upon a writ 

of capias ad satisfaciendum, under the 


Act: of June (1, /1915,/P i. 704, 39 PS, 
§§ 9-12, it is discretionary with the 
court to discharge the defendant from 
custody prior to the expiration of the 
sixty day period, even though the de- 
fendant may have complied with all 
the terms of the act.—DeLeo v. Pachio- 
li, 56 Montg. 351. 


; § 1204 

Pa.Com.Pl. It was held, under the 
evidence, that the defendant had not 
presented a case that would justify the 
court in exercising its discretion in 
favor of defendant in releasing him 
from custody prior to the expiration of 
the sixty day period.—DeLeo v. Pachi- 
oli, 56 Montg. 351. 

§ 1222 ; 

Minn. Where judgment in favor of 
corporation against owner of automo- 
bile was rendered without due service 
of process on the owner, judgment was 
absolutely void, and corporation and 
its officers, in causing a levy on auto- 
mobile under an execution issued on 
the void judgment, acted without justi- 
fication and were liable to the owner 
as trespassers for having caused the 
levy.—Beede v. Nides Finance Corpora- 
tion, 296 N.W. 413. . ° 

Okl. Generally, a civil action to re- 
cover damages for wrongful execution 
mmay not be based on proper compli- 
ance with the mandate of a writ of 
execution, merely because the judg- 
ment is erroneously entered.—Schuman 
v. Wallace, 104 P.2d 432. 

§ 1226 

Cal.App. Where it was determined 
in action for damages for alleged 
wrongful levy on and sale of realty 
that plaintiff had no cause of action 
for money paid voluntarily to defend- 
ant to obtain release of the realty, 
services of an attorney retained to 
make the voluntary payment to de- 
fendant, furnished no basis for the ac- 
tion.—Bireh Ranch & Oil Co. v. Camp- 
bell, 111 P.2d 445. 

Ga.App. With respect to right to 
maintain trespass for damages, to 
goods seized under an alleged illegal 
levy, there is a clear distinction between 
a wrongful seizure of property of a 
person under a process against him and 
the seizure of the property of the per- 
son against whom no process was 
eyer issued.—Dunecan y. Ellis, 11 S.B. 
2d 841, 63 Ga.App. 687. 

A person whose property has been 
levied on under an execution against 
another has his remedy by an action 
for damages on account of the tres- 
pass against those who caused or made 
the levy, independently of technical 
rules applicable to malicious use or 
abuse of legal process.—Dunean y. El- 
lis, 11 S.E.2d 841; 63 Ga.App. 687. 


§ 1227 

Ill.App. Even if constable was guilty 
of wrongful act in levying execution on 
personal property of judgment debtor, 
fact that judgment creditor caused exe- 
ecution to issue and be delivered to 
constable could not establish, a_liabil- 
ity against iudgment creditor.—Peonle, 
for Use of Boerger v. Martin, 29 N.E. 
2d 119, 306 Ill. App. 505. 

§ 1236 

Cal.App. In action by mortgagee to 
recover from mortgagor’s judgment 
ereditor proceeds of mortgagor’s bank 
account, which was levied on by judg- 
ment ereditor, evidence was. insufficient 
to support findings that all the money 
in the account at time of execution levy 
represented rents collected by mort- 
gagor for benefit of mortgagee and 
that judgment creditor had actual and 
constructive notice or knowledge that 
money deposited in account consisted 
of rents which had been assigned to 
mortgagee and had been collected by 
mortgagor as mortgagee’s agent.—Kin- 
nison v. Guaranty Liquidating Corpo- 
ration, 108 P.2d 466. 

La.App. In suit to recover damages 
for illegal seizure of house under writ 
of fieri facias, parol evidence, if ad- 
missible, that lot Was acquired by 
plaintiff's wife from her grandmother, 
that plaintiff furnished material for 
building the house, and that agree- 
ment by judgment debtor to reimburse 
plaintiff for construction of house was 
not fulfilled, established plaintiff’s own- 


ership of the house.—Sims v. Matassa, 
200 So. 666. 
§ 1240 


Cal.App. Where escrow was pending 
for the sale of realty, owner of realty 
on learning of levy on the realty could 
have immediately commenced an _ ac- 
tion under the Code of Civil Procedure 
for the purpose of determining the 
adverse claim created by the levy, but 
where owner failed to act for more 
than 50 days, with the result that al- 
leged impairment of its credit as a 
corporation was caused by its own 
act, no recovery could be had there- 
for. Code Civ.Proe. § 738.—Birch 
Ranch & Oil Co. v. Campbell, 111 P.2d 

oO. 

In action for damages for wrongful 
levy on and sale of realty, alleged 
injury to plaintiff's credit was specula- 
tive. and too remote as a basis for 
either general or special damages, 
though it would be a proper element 
for consideration in assessing exempla- 
ry damages.—Bireh Ranch & Oil Co. y. 
Campbell, 111 P.2d 445. 

La.App. One who was required to 
employ counsel to prevent property 
which had been illegally seized under 
writ of fieri facias from being adver- 
tised for sale and from being sold 
was entitled to damages at least to ex- 
tent of reasonable attorney’s fees in- 
curred in securing release of the prop- 
erty, but, where judgment creditor did 
not act through malice and had rea- 
sonable grounds to believe that the 
property was properly subject to exe- 
cution, attorney’s fees for services ren- 
dered after the seizure had been re- 
leased could not be recovered.—Sims vy. 
Matassa, 200 So. 666. 

Where judgment debtor and owner 
of furniture lived together as husband 
and wife, judgment creditor had rea- 
sonable grounds. to believe that the 
furniture belonged to a community, 
and, where judgment creditor did not 
act through malice in procuring seizure 
of the furniture under writ of fieri 
facias, owner was not entitled to dam- 
ages for humiliation and mental pain 
and annoyance, nor to damages equal 
to value of the furniture, in absence 
of an actual taking of the property 
from her possession.—Sims y. Matassa, 
200 So. 666. 

$35 damages for attorney’s fees in- 
curred in procuring release of prop- 
erty which had been improperly seized 
under writ of fieri facias was adequate 
under the circumstances._Sims y. Ma- 
tassa, 200 So. 666. 

Where judgment debtor | occupied 
house which was. assessed’ to him, 
and real owner was not deprived of its 
use by illegal seizure thereof under 
writ of fieri facias, only damage that 
owner could recover for the illegal 
seizure was attorney’s fees incurred in 
procuring release of the seizure,—Sims 
v. Matassa, 200 So. 666. 


EXECUTORS AND ADMINISTRATORS 


§ 10 

C.C.A.La. Under Louisiana law, the 
estate of a decedent vests directly in 
the heirs, instantly upon his death, and 
not in. his personal representative, and 
there is no need for administration if 
the heirs elect to accept the succes- 
sion without it. Civ.Code La. arts. 
940-945.—De Lappe vy. Commissioner 
of Internal Revenue, 113 F.2d 48. 

Conn. Any interest of intestate in 
realty which did not terminate upon 
his death vested upon his death in his 
three children as his only heirs, no ad- 
ministration of intestate’s estate being 
necessary.—Westport Paper-Board Co. 
v. Staples, 15 A.2d 1,127 Conn. 115. 


Ill, One claiming damages from 
nonresident’s estate for personal in- 
juries in automobile accident was a 


“creditor” so as to authorize appoint- 
ment of administrator in Illinois. 
Smith-Hurd Stats. c. 3, § 18.—Furst vy. 
Brady, 31 N.E.2d 606, 375 Ill. 425, re- 
versing In re Brady’s Estate, 24 N.E. 
2d 748, 303 Ill.App. 139. 

La. The statute providing that if 
there are several heirs to a succession, 
some of whom have accepted uncondi- 


Le. 
e ft m ‘. , nee & « 4 
nally, and others of whom claim ben- 
efit of term for deliberating, the judge 
shall cause an inventory to be made 
and shall appoint an administrator un- 
til a partition is made among the heirs 
applies only to major heirs, since a suc- 
cession is accepted for a minor heir 
with the benefit of inventory immediate- 
jy upon its being opened by the death 
of the decedent. Civ.Code, art. 1047.— 
‘Kelley v. Kelley, 8 So.2d 641, 198 La. 
Seta ; 
Minn. A petition for administration 
ay be granted whenever’ an estate is 
Jeff unadministered in whole or in part. 
—In re Daniel’s eauale, 294 N.W. 465. 
: 9 


= N.J. Contract whereby widow as- 
sumed debt of deceased husband was 
ot illegal as invading due administra- 
nm of husband’s estate, where widow, 
in applying for administration of es- 
tate, stated that value of estate was 
_ not more than $200, since no adminis- 
x tration of such estate is required by 
law. N.J.S.A. 3:7-6, 3:7-8.—Ro- 
- mano MA Brown, 15 A.2@_818, 125 N. 
293. 


his § 27 
 D.C.Tex. The “administration of an 
estate” is the supervision by an execu- 
or or administrator.—Peterson vy. Dem- 
34 F.Supp. 697. 
stribution of an estate is not nec- 
-essarily a part of the ‘administration 
of an estate’.—Peterson y. Demmer, 34 
as p. 697. 
Cal. The ultimate aim and purpose 
of administrative proceedings, includ- 
ing proceedings to determine heirship, 
is to ascertain the persons entitled to 
share in estate of decedent and to de- 
cree distribution accordingly. Probate 
Code, §§ 1080-1082.—O’Day v. Superior 
Court in and for Los Angeles County, 
(108 P.2d 889. 
Cai.App. ‘he ‘estate’ of a decedent 
not an entity known to the law, and 
neither a natural nor. an artificial 
rson, but is merely a name to indi- 
ate the sum total of assets and lia- 
bilities of a decedent, or of an incom- 
petent, or a bankrupt.—Tanner vy. Best’s 
state, 104 P.2d 1084. 

(Ga.App. An “administration 
ceeding” is a proceeding in rem, 
unless the statutes .authorize two or 
more separate estates to be combined, 
they’ cannot be administered jointly. 
— Code Ga.1933, §§ 113-901, 113-1202 et 
_ seq.—Robinson vy. Haisten, 11 S.E.2d 
802, 63 Ga.App. 676. 
; wo separate estates cannot be ad- 
ministered in one proceeding. Code 
 Ga.1938, §§ 113-901, 113-1202 et seq.— 
Robinson vy. Haisten, 11 S.H.2d 802, 63 
a.App. 676. 

Mont. The proper purpose of pro- 
bate proceedings is to administer and 
settle decedents’ estates expeditiously 


and efficiently. Rey.Codes 1935, — §§ 
| 10171, 10178, 10176, 10178.—State ex 
rel. Steinfort v. District Court of 


Fourth Judicial Dist. in and for Ravalli 
» County, 107 P.2d 890. 
we N.Y-Sur. An executor, in his repre- 
_ sentative capacity, is a_ diverse legal 
e person from that which he occupies as 
an individual._In re Schwarzmann’s 
_ Sstate, 21 N.Y.S.2d 912, 174 Mise. 834. 
— ‘kenn.App. An administrator or ex- 
 ecutor takes legal title to decedent’s 
effects impressed with a trust founded 
upon his duty to realize upon them and 
pay therefrom debts of deceased and 
- dispose of surplus according to direc- 
tion of will or statute of distribution, 
nd in performance of such duty ad- 
F inistrator or executor is held to same 
degree of fidelity and diligence re- 
" quired of other trustees.—Baker v. 
Baker, 142 S.W.2d 737. 
 Yex.Civ.App. The ultimate object of 
statutory provisions affecting estates 
to protect property against waste 
d dissipation.—Lyles v. Oheim, 142 
.2d 959, error granted. 
 Tex.Civ.App. A primary purpose of 
“administration” is the protection of 
ereditors of the estate, and, where 
- question of necessity for administration 
has been raised by a debtor being 
pressed for payment of debt due the 
ay:) community estate, the unqualified com- 
munity survivor may. prosecute the 
suit, and in doing so the suryivor ex- 


“~. } 


z F 

SPs eS simila : 
yiving partner.—Sout! : 
vy. Lewis, 150 S.W.2d'162. © 

Utah. The source of an 
tor’s power and that of the probate 
court must be found in the Probate 
pe re Harris’ Estate, 105 P.2d 
461. 


; § 30 

Ill. A finding that there were no 
creditors of estate could not be made 
until statutory period for filing claims 
had expired.—_Furst v. Brady, 31 N.E. 
2d 606, 375 Ill. 425, reversing In re 
rea Estate, 24 N.E.2d 748, 303 Ill. 
39. 

Kan. Though’ there are no claims 
against an intestate’s estate and the 
time for filing claims has passed, there 
may be circumstances justifying the 
appointment of an administrator, even 
though the purpose of his appointment 
and of any action he might bring 
would be for the benefit of heirs.— 
Hotchkiss v. Ogle, 109 P.2d 134, 153 
Kan. 156. 

Notwithstanding the absence of 
claims against an estate, an adminis- 
trator may be appointed to provide an 
appropriate party for an action, or on 
account of succession taxes.—Hotchkiss 
v. Ogle, 109 P.2d 134, 153 Kan. 156. 

N.Y.Sur. The granting of letters of 
administration on the estate of a living 
person is void ab initio, and in such 
event Surrogate should revoke the let- 
ters.—In re Clemens’ Estate, 22, N.Y.S. 
2d 168, 174 Mise. 1052. 


§ 31 

Cal. Every state has plenary power 
with respect to administration and dis- 
position of all property of a deceased 
found within the jurisdiction.—In re 
Estrem’s Wstate, 107 P.2d 36, prior 
opinion 101 P.2d 510. 

Ind.App. If heirs of deceased owner 
of stock in private bank could not have 
personally disposed of stock without 
becoming liable as partners, adminis- 
trator could have been appointed for 
estate of deceased owner and bank 
stock sold and proceeds divided.—Bickel 
v. Bibler, 32 N.H.2d 127. 

Or. Where insured under automobile 
liability policy, who was resident of 
Washington, was killed in automobile 
collision in Oregon, in which occupant 
of other automobile was injured, and 
insurer under policy was at time of 
accident and ever since such time au- 
thorized to do business in Oregon, li- 
ability of insurer on policy was an 
“asset” of deceased motorist’s estate 
within meaning of statute, warranting 
appointment of administrator in Ore- 
gon, so that an action could be brought 
on Claim of liability arising out of ac- 
cident. . C. L. A. §§ 1-812, 8-904, 8- 
905, 19-206, 19-210, 19-211.—In re Vil- 
as’ Estate, 110 P.2d 940. 

Tex.Civ.App. Facts showing that 
property owned by deceased at time 
of his death consisted of $723.69 due on 
workmen’s compensation claim, that de- 
ceased owned a smal] “shack” of the 
probable value of $5, that he owed $75 
borrowed money, and that some doctor 
bills and expenses of his last illness 
and burial were not shown to have been 
paid, showed necessity for ‘“administra- 
tion” in the sense that they were suffi- 
cient to authorize the granting of let- 
ters of administration upon the estate. 
—Southern Underwriters vy. Lewis, 150 
S.W.2d 162. 

§ 34 


Del. Under provision in Georgia In- 
come Tax Law defining ‘residents’ as 
those actually domiciled in Georgia 
and those who, although domiciled 
elsewhere, have maintained a place of 
abode within the state and have spent 
in the aggregate more than six months 
of the taxable year in the state, the 
fact that wife in answer to question in 
income tax blank stated that she was 
a resident of the state, and fact that 
she claimed full exemption accorded 
to residents, did not establish that she 
was domiciled in Georgia, with knowl- 
edge and approval of husband who 
looked after tax matters for her so as 
to give Georgia the right to appoint a 
general domiciliary representative of 
her estate. Code Ga.1933, § 92-3002.— 


rs or os 
administra- 


D eth 

” er Dp § 
that she expected to be go 
few weeks, did not establish that w. 
domicile was in Georgia so as to 
that state the right to appoint a_ ge 
eral domiciliary representative of her 
estate in absence of evidence that the 
statements were made in ‘husband’s 
presence or that he had knowledge of 
them, since declarations of a wife, are 
not evidence controlling domicile of 
husband.—New York Trust Co. y. Riley, 
16 A.2d ‘772. 

Under Georgia law permitting non- 
residents to operate automobiles with- 
out a Georgia license for a period of 
30 days only, the fact that an automo- 
bile of husband was licensed under 
Georgia law was not persuasive that 
wife’s domicile was in Georgia so as 
to give Georgia right to appoint a gen- 
eral domiciliary representative of her 
estate.—New York Trust Co. v. Riley, 
WGA AL20! 772. 

In interpleader suit to determine 
whether executors in Georgia or tem- 
porary administrator in New York were 
entitled to new certificates for stock 
belonging to deceased at time of her 
death, evidence was insufficient to show 
that ‘domicile’ of stockholder’s hus- 
band in New York at time of marriage 
was subsequently changed to Georgia, 
so as to give that state the right to 
appoint a general domiciliary repre- 
sentative of stockholder’s estate.—New 
York Trust Co. v. Riley, 16 A.2d 772. 

Two administrations may be had in 
the same estate, the one domiciliary, 
the other ancillary, but the principal 
administration or appointment must be 
at place of deceased’s last domicile.— 
My York Trust Co. vy. Riley, 16 A.2d 

Md. The word “residence”, as used 
in statute providing that letters of 
administration shali be granted in 
county where deceased had his man- 


sion house or ‘residence’, means 
“domicile”. Code Pub.Gen.Laws 1939, 
art. 93, § 15.—Shenton v. Abbott, 15 
A.2d 906. 
N.J.Sur. Evidence held to show that 


decedent was domiciled in Pennsyl- 
vania and not in New Jersey at time 
of her death, and hence grant of let- 
ters of general domiciliary administra- 
tion by surrogate’s court in New Jer- 
sey was void for lack of jurisdiction. 
N.J.S.A, 2:31-4.—In re Gilbert’s’ Hs- 
tate, 15 A.2d 111, 18 N.J.Mise. 540. 

N.Y.Sur. Under sttaute granting ex- 
clusive jurisdiction to grant letters of 
administration to Surrogate’s Court of 
county where decedent was at the time 
of his death a resident, “residence” es- 
sential to confer jurisdiction is synony- 
mous with ‘domicile’. Surrogate’s 
Court Act, §.45, subd. 1.—In re Horth’s 
Estate, 25 N.Y.S.2d 262. 

Where deceased lived for 40 years in 
Columbia county before she was 
brought to niece’s home in Oneida 
county, where she died over 14 months 
later, and deceased owned realty, bank 
accounts, and furnished apartment in 
city in Columbia county, which de- 
ceased designated as her address in fil- 
ling out identification card in opening 
bank account in Oneida county, evi- 
dence was not sufficient to show that 
deceased changed domicile to Oneida 
county so as to authorize issuance of 


Jjetters of administration in such coun- 


ty. Surrogate’s Court Act, § 45, subd. 
ding Ue re Horth’s Hstate, 25 N.Y.S.2d 

N.Y.Sur. Whether decedent had 
transferred his domicile prior to his 


‘death from New York to Nassau, Ba- 


hama Islands, would be decided under 
New York law.—In re Strebeigh’s Hs- 
tate, 27 N.Y.S.2d 569, 176 Misc. 381. 

The burden of proving that deceased 
had transferred his domicile prior to 
his death from New York to Nassau, 
Bahama Islands, rested upon parties 
who alleged the change.—In re Stre- 
beigh’s Estate, 27 N.Y.S.2d 569, 176 
Mise. 381. 

To sustain burden of proving that 
decedent had transferred his domicile 
prior to his death from New York to. 


2 ; since more. evi- 
mee would be required to establish a 
change of domicile from one nation to 
another than from one state to anoth- 
er.—In re Strebeigh’s Estate, 27 N.Y.S. 
2d 569, 176 Misc. 381. 

That a substantial house at Nassau, 
Bahama Islands, was built on land 
owned by decedent’s wife was not of 
decisive importance in determining 
whether decedent had transferred his 
domicile prior to his death from New 
York to Nassau.—In re Strebeigh’s Hs- 
tate, 27 N.Y.S:2d 569,176 Misc. 381. 

That decedent for income tax pur- 
poses had declared himself a resident 
of Nassau, Bahama Islands, was of no 
real moment in determining whether 
decedent had transferred his domicile 
prior to his death from New York to 
Nassau.—In re Strebeigh’s Hstate, 27 N. 
Y.S.2d 569; 176 Misc. 381. 


Pa. WPvidence held to authorize finding 
that deceased Bulgarian had domicile 
in Pennsylvania, as basis for distribu- 
tion of his estate to Bulgarian widow 
and heirs by Pennsylvania court.—In re 
Koljeff’s Hstate, 16 A.2d 384. 


§ 37 

Cal.App. To give probate court of 
county jurisdiction to appoint admin- 
istrator, it was not necessary to show 
that nonresident decedent had property 
in such county at time of his death, it 
being sufficient if it was shown that 
there was property in county requiring 
care and administration when petition 
for letters of administration was filed. 
Code Civ.Proc. § 4; Civ.Code § 3528; 
Probate Code, §§ 301, 360.—In re Rob- 
inson’s Estate, 114 P.2d 626. 

The statute providing that letters of 
administration must be granted in the 
superior court of any county in which 
the decedent leaves an estate, decedent 
not being a resident of state at time of 
his death and having died out of the 
state, must be liberally construed in 
order to prevent a failure of justice. 
Probate Code, § 301.—In re Robinson’s 
Hstate, 114 P.2d 626. 

Ill. Where nonresident was involved 
in Illinois automobile accident, which 
was covered by liability policy not un- 
der seal, issued by insurer licensed to 
do business in Illinois, policy was in 
nature of a “chose in action’’ within 
terms of statute providing that situs of 
choses in action shall be where debtor 
resides for purpose of granting admin- 
istration of estates, and hence the poli- 
cy had a situs in Illinois though it was 
never physically in Illinois, giving Illi- 
nois court jurisdiction to appoint ad- 
ministrator for insured who could be 
sued in Illinois. Smith-Hurd Stats. ec. 
148, § 10.—Furst v. Brady, 31 N.H.2d 
606, 375 Ill. 425, reversing In, re 
Brady’s DBstate, 24 N.H.2d 748, 303 Ill. 
App. 139. 

A liability insurer licensed to do busi- 
ness in Illinois is regarded as a resi- 
dent of Illinois, and hence Illinois court 
had jurisdiction to appoint administra- 
tor for nonresident involved in Illinois 
automobile accident which was covered 
by policy issued by insurer licensed to 
do business in Illinois. Smith-Hurd 
Stats. c. 148, § 10.—Furst v. Brady, 31 
N.BH.2d 606, 375 Ill. 425, reversing In 
re Brady’s Estate, 24 N.E.2d 748, 303 
Ill.App. 139. 

N.Y.Sup. An amount due to testator 
on contract for sale of realty located 
in New York, executed by testator who 
resided in Vermont, where he made 
will and where his death occurred, was 
“personalty”’, required to be adminis- 
tered under Vermont law.—Spafford vy. 
Stafford, 28 N.¥.S.2d 523. 

Where testator who resided in Ver- 
mont where his death occurred, pur- 
chased realty located in New. York 
after execution of will which directed 
executor to convert testator’s entire es- 
tate into cash and turn the cash over 
to a trustee as directed for benefit of 
widow, children, and grandchildren of 
testator, the realty could not be consid- 
ered as “personalty’” to be adminis- 
tered under Vermont law, but was sub- 
ject to administration under New York 


executor was not authorized to convey 


7. ted 
ting to alienation 


ork 1 
of realty, 


or sell the realty. Real Property Law, 
§ 1 et seq.; Decedent Estate Law, 
Fob ee v. Stafford, 28 N.Y.S.2 


$55) eT 

Cal.App. A testator marrying after 
execution of will, thereby revoking it as 
to wife, did not die intestate, so that 
probate court should have issued let- 
ters testamentary to executor named in 
will, instead of granting letters of ad- 
ministration with will annexed to 
nominee of testator’s widow, in absence 
of valid objection to such executor’s 
appointment. Probate Code, §§ 70, 72, 
407, 422, 443—In re Russell’s Hstate, 
dLOMP E2718. 

It is broad general policy of law to 
give effect to testator’s desires and see 
that hig intentions are carried out so 
far as ascertainable, as by issuing let- 
ters testamentary to executor named in 
will. Probate Code, § 407.—In re Rus- 
sell’s Estate, 110 P.2d 718. 

In naming of executor, testator’s de- 
sire will be respected, though not ex- 
pressed directly, if reasonably deducible 
from language of will. Probate Code, §§ 
402, 407.—In re Russell’s Hstate, 110 
P,2d 718. 

N.Y.Sur. The inadvertence of a tes- 
tator in mislabeling his appointee is 
disregarded as of course and appoint- 
ment of executor confirmed when text of 
will supports appointment in opinion 
of the court.—In re Hazen’s Hstate, 25 
N.Y.S.2d > 293,175 Mise. 851. 

If word “executor” is wholly omitted 
from will, but there is cast upon some 
named person an affirmative duty to 
eollect debts, adjust claims and make 
distribution of assets, an appointment 
of that person as executor is validated. 
—In re Hazen’s Hstate, 25 N.Y.S.2d 
293, 175 Mise. 851. 

If person named to perform execu- 
torial duties is called by the testator a 
“trustee” or by some name other than 
executor, the appointment as “executor” 
is nevertheless validated.—In re Hazen’s 
Estate, 25 N.Y.S.2d 293, 175 Misc. 851. 

Where text of will imposes no duty of 
an executorial nature, an appointment 
of executor cannot be spelled out vf 
mere fact that a person is named us 
beneficiary in will or is otherwise men- 
tioned therein.—In re Hazen’s Estate, 
2D oN Yes. 20 293." 175° Mise: sol. 


Under will requesting certain bequest 
to be placed in trust with bank, and 
appointing testator’s wife and the bank 
as trustees, which will made no use of 
word “executor”, the joinder of wife 
with bank as “trustees” standing alone 
was not enough to warrant a holding 
that executorial functions were con- 
ferred by will on bank jointly with 
widow since widow’s ‘‘trustee’ fune- 
tions might have been conceived by tes- 
tator as imposing on her recognition of 
prior right of general legatees.—In re 
Hazen’s Estate, 25 N-Y.S8.2d 293,-175 
Misc. 851. 


N.C. Where second page of holo- 
graph will was headed “All I have is 
this,’ statement therein that named 
person ‘have this in charge’ was not 
sufficient to name such person ag exec- 
utrix.—In re Leonard’s Will, 12 8.H.2d 
222, 218 N.C. 738. 

An “executor” is one to whom anoth- 
er man commits by his last will the 
execution of that will and testament.— 
In re Leonard’s Will, 12 S.E.2d. 222, 
218 N.C.1738. 

Pa.Orph. The Register of Wills has 
authority to grant letters testamentary 
or of administration provided however, 
that no letters either testamentary or of 
administration can, in any case, be orig- 
inally granted upon the estate of any 
decedent, after expiration of twenty-one 
years from the day of his decease, ex- 
cept on the order of the Orphans Court, 
upon due cause shown.—In re Treat’s 
Estate, 23 Hrie 43. : 


6 
Cal.App. Prope:ty settlement agree- 
ment executed after separation of hus- 
band and wife did not preclude wife 
from serving as executrix under hus- 


‘eretion in 


in absence o 


though agreement. provided that 


party relinquished the right to adn 
ister on the estate of the other. P 
bate Code, § 407—In re Forrest’s 
tate, 110 P.2d 1023. - 
Fla. The words “appointment” 
“appointed,” as used in statute pr 
iting appointment of nonresiden 
state as personal representative o 
estate, refer to the appointment of 
personal 


Acts <1933, 5) L6L03i5 
83, as amended by Acts 1939, ¢. -196 
§ 1, and subds. A, F. 
Estate, 1 So.2d 727. oe egy 
Md. Physical disability alone is 
sufficient to disqualify one from ac 
as executor. Code 1939, art. 93, § 5 
Robinson v. Robinson, 16 A.2d 854, 1 
Md. 623. ° Z 
73 


§ i 

S.C. Where a state bank appoi 
eoexecutor and trustee under a w 
after qualification and entrance up 
duties as such fiduciary, was converte 
into a national bank, the fiduciary por 
ers of the state bank were continued 
the national bank, even though neith 
state nor federal legislation express] 
provided as to the continuance of such 
powers. 12 U.S.C.A. § 35.—Citizens & 
Southern Nat. Bank of South Carolina 


Ill.App. Under 
court may, for good cause shown, d 
gard the failure of a person who 
knowledge that he igs named as exee 
tor of a will to declare a refusal t 
or to take steps to secure an order 1 
probate the will within 30 days aft 
such person acquires knowledge th 
he is named as executor. Smith-H 
Stats. ¢. 3, § 214.—In re MecClary’s. 
32 N.E.2d 316, 308 Ill.App. 668. — 


to deceased and who was named as © 
executrix in will, filed will with cler 
of probate court on December 8, 1939, 
when will was taken from deceased’s _ 
safety deposit box following deceased’s 
death on December 4, and no petitio 

was filed with probate court for p-: 
bate of will and appointment of peti- — 
tioner as executrix until February 8, 
1940, and delay was due to sickness of 
petitioner’s attorney and failure to I 
cate deceased’s heir, circuit court’s ac- 
tion in revoking letters issued to pub- | 
lic administrator by probate court and 
granting letters to petitioner was n 
an abuse of discretion, since “g 
cause’ within Probate Act for delay 
filing petition was shown. Smith-Hurd 
Stats. ec. 38,. § 214.—In re McClary’s 
Will, 32 N.H.2d aes 308 IllL.App. 668. 

8 


§ 
Where letters of administration 


Md, 
were issued the day after deceased’s 
death, the presumption was that de-- 


ceased’s dying intestate was notorious 
or was proven. Code 1939, art. 93, § 
17.—Kaiser v. Ebersberger, 19 A.2d 
TOA Ass Aclu. Rey LATO: ee 
§ 88 a, 
The probate court has no dis- : 
respect to enforcing statu- — 
tory preferential® right to administer, | 
and cannot weigh the relative qualifi- 
cations of two applicants and choose be- 
tween applicants, one of whom has a 


Ala, 


statutory preference. Code 1923, § 
5742, as amended by Gen.Acts 1936, 
Px.Sess.,, p. 29.—Calvert vy." Becljgai0 Oueas 
So. 846, 240 Ala, 442. ay 


The statutory preferential right to 
administer is not lost because a person 
not in the same preferred class is i 
found by the probate court to be better a 
qualified, unless the person who is ne 
preferred is disqualified. Code 1923,  ~——| 
§ 5730, and § 5742, as amended by 
Gen.Acts 1936, Ex.Sess., p. 29—Calvert _ 
v. Beck, 199 So. 846, 240 Ala. 442. — 


Ga.App. The ordinary must follow i”. 
the rules laid down in the Code, in 
granting letters of administration. — 


ubds. 2, : 
rne, 15 CE AO TaN tte Tach ate 
- Towa. The priorities granted by stat- 
te in the appointment of administra- 
ors cannot be insisted upon as a mat- 
ter of right, but a discretion rests in 
the court in the making of appoint- 
ments. Code 1939, § 11883.—In re 
Christensen’s Estate, 296 N.W. 198. 
Md. When a person dies intestate 
nd leaves no relatives residing within 
state, orphans’ court has authority to 
rant letters of administration on his 
‘tate to some one not related to de- 
ceased, and such letters are not subject 
to revocation except for fraud or mis- 
ike. Code 1939, art. 93, § 32.—Schnei- 
der v. Hawkins, 16 A.2d 861. 

hen a person dying intestate leaves 
10 relatives living in state and no cred- 
or applies for letters of administra- 
; Aaane deceased’s estate, Orphans 
~ Court has right to use its discretion in 

appointing administrator, and such dis- 
tion is not reviewable by Court of 
peals. Code 1939, art. 93, 32.— 
neider v. Hawkins, 16 A.2d 861. 
Nev. *The provisions of statute fix- 
ing preference as to who is entitled to 
‘tters of administration are “manda- 
tory,’ and court has no discretion but 
to appoint one preferred by the’ statute 
: otherwise competent. Comp.Laws, 
9637.—In re Taylor’s Hstate, 114 P. 
d 1086. 
J.Ch. In absence of any qualified 
of a deceased, the surrogate may 
rant letters of administration to any 
person applying therefor. N.J.S.A. 
_ 3:7-6.—Seaboard Trust Co. v. Topken, 
0 A.2d 709, 180 N.J.Eq. 46. 

N.D. The right to administer the es- 
ta e of a decedent is regulated entirely 
_ by statute, and letters for administra- 
t must be granted in the order and 
der rules prescribed by statute. 
Comp.Laws 1913, § 8657.—Borner vy. 
Larson. 293 N.W. 836. 
Statutes. regulating the 

hich administration upon 


order in 
the estate 
f an intestate may be granted are 
andatory and leave courts no. discre- 
on in the matter. Comp.Laws 1913, § 

—Borner v. Larson, 293 N.W. 836. 
App. Under statute pronounc- 
g priority to be given in appointment 
dministrators, probate court, in 
g appointment, where there are 


he court could proceed. Gen.Code, § 
0509-3.—Shannon vy. Hendrixson, 32 N. 
naa, Zone 

Under statute pronouncing priority to 


who had custody of child, as adminis- 
trator, rather than deceased’s brother. 
_ Gen.Code, § 10509-3.—Shannon y. Hen- 
 drixson, 32 N.E.2d 431. 

oe § 93 

ee Ku Okl, The fact that surviving spouse 
: was under guardianship would not af- 

fect his statutory right to nominate 

an administrator with will annexed if 
the surviving spouse had the mental 

bility to make such nomination. 58 

KI.St.Ann. § 122—In re Johnson’s 

; state, 114 P.2d° 469. 

—_ +Tex.Civ.App. Where will executed 
by wife was void, the surviving hus- 
band had right to qualify as communi- 
at y survivor of the community estate 

and was entitled to be given prefer- 

ence in qualifying as administrator of 
the separate estate of the wife.—Cole 
- Houston, 152 S.W.2d 522, error 


- Fz 


r Ga.App. Upon the death of the hus- 
band intestate, his widow, if she is of 
i sound mind and laboring under no dis- 
ability, is entitled, to exclusion of all 
others, to appointment as administratrix 
by of husband’s estate, and the widow, 
who is legally entitled to administra- 
tion, cannot, when she is of sound 
mind, be denied appointment upon mere 
speculation that she will, on account of 


<a 


to man 
tate, mismanage nd pro 
the trust reposed. Code, § 


Montgomery v. i 15 S.B.2d 899. 


_Ala. In computing ‘degree of kin- 
dred’ in determining right to admin- 
ister, civil law rules are followed, and 
one begins with the intestate and as- 
eends from him or her to a common 
ancestor, and descends from that an- 
cestor to the claimant, reckoning a 
degree for each generation both in as- 
cending and in descending. Code 1923, 
§ 7368.—Calvert v. Beck, 199 So. 846, 
240 Ala. 442. ) 

A brother of the whole blood of de- 
ceased was in the second “degree of 
kindred’; and a husband of niece of de- 
ceased was in the third ‘degree of 
kindred’, and hence brother had pref- 
erential right to administer estate of 
deceased and was entitled, as against 
husband of niece, to grant of letters 
of administration, where brother was 
not disqualified. Code 1923, §$ 5730, 
7368, and § 5742, as amended by Gen. 
Acts 1936, Ex.Sess., p. 29.—Calvert v. 
Beck, 199 So. 846, 240 Ala. 442. 

Ga.App. Where person selected by 
majority of next of kin equally near 
in degree is competent and qualifies as 
administrator, the ordinary has no dis- 
eretion but must appoint the person so 
selected. Code, § 113-1202, subds. 2, 
3.—Sims v. Horne, 15 S.E.2d 549. 

Where next of kin equally near in 
degree selected one of their number as 
administratrix, and there was no eyvi- 
dence that one selected was not a per- 
son of sound mind or that she was la- 
boring under any disability, the ordi- 
nary could not appoint a creditor of 
deceased as administrator in prefer- 
ence to the one so selected, though it 
did not appear that the next of kin 
making the selection constituted a ma- 
jority of the decedent’s next of Kin. 
Code, § 113-1202, subds. 2-5.—Sims vy. 
Horne, 15 S.B.2d 549 

Md. In absence of application for 
letters of administration by next of 
kin not required to be notified, letters 
of administration could be issued to 
deceased’s brother-in-law, in orphans’ 
court’s discretion, whether or not the 
brother-in-law was a creditor. Code 
1939, art. 93, § 32.—Kaiser v. Ebers- 
berger, 19 A.2d 701, 183 A.L.R. 1479. 


N.Y.Sur. Under will giving residue 
of testator’s estate to bank to hold in 
trust in accordance with terms of trust 
agreement providing for payment of 
stated sums monthly to testator’s sis- 
ter and divorced wife and division of 
balance of trust fund after such wife’s 
death between testator’s nephew and 
niece, such nephew was not a “residu- 
ary legatee’ with right, prior to that 
of divorced wife, to appointment as 
administrator of estate with will an- 
nexed, since a ‘residuary bequest” is 
bequest of all of testator’s estate not 
otherwise effectually disposed of, but 
nephew and divorced wite were ‘“prin- 
cipal legatees.’—In re Dolan’s Dstate, 
21 N.Y.8.2d 464, 

§ 103 

Ga.App. Where there are next of kin 
equally near in degree to apply for 
letters of administration, a creditor may 
not be appointed but the ordinary may 
exercise his discretion in selecting the 
next of kin best qualified for the office. 
Code, § 113-1202, subds. 2-5.—Sims y. 
Horne, 15 §,E.2d 549. 


Mo. Though statute requires the pro- 
bate court, in appointing an adminis- 
trator to continue administration, to 
give preferential consideration to those 
entitled to distribution, it is not com- 
pelled to appoint either distributee but 
must exercise discretion, which cannot 
be controlled by those entitled to pref- 
erence. Rev.St.1939, §§ 7, 47, Mo.St. 
Ann. §§ 7, 47, pp. 9, 29.—State ex rel, 
Smith vy. Hull, 152 S.W.2d 106, trans- 
ferred 147 S.W.2d 214. 

N.Y.Sur. Where right of two _ per- 
sons to appointment as administrator 
of decedent’s estate with will annexed 
are equal, quantum of estate which 
one of them may receive has some 
bearing on selection, but is not control- 


WwW ere ¥ 
estate to bank 
cordance with. te: 
ment, providing. fo1 yment o 
per month to testator’s sister ing 
her life and payment of $100 monthly 
for three years, $50 monthly for next: 
10 years, and available income there- 
after to testator’s divorced wife until 
her death, whereupon balance of trust: 
fund was to be divided between tes- 
tator’s nephew and niece, discretion of 
Surrogate’s Court as to appointment of 
administrator of estate with will an- 
nexed should be exercised in favor of 
divorced wife, rather than nephew, as. 
she was person for whom testator ex- 
pressed greatest concern.—In re Dolan’s: 
Estate, 21 N.Y.S.2d 464. Ver 

N.D. Under statute prescribing order 
in which letters of administration must 
be granted decedent’s children are 
placed in a class superior to that of a 
sister of decedent, and hence children 
have, within limits prescribed by ‘stat- 
ute, a right to administration of estate 
superior to right of a sister of dece- 
dent. Comp.Laws 1913, § 8657.—Born- 
er v. Larson, 293 N.W. 836. k 

“Children”; as used in statute eon- 
eerning order in which administration 
of estate of a person dying intestate 
must be granted, includes children by 
adoption, as well as by ‘birth. Comp. 
Laws 19138, §§ 4448, 7284, 8657.—Bor- 
ner y. Larson, 293 N.W. 836. {1 : 

Where defendants claimed to be de- 
cedent’s adopted children but there was 
no evidence showing compliance with 
statutory requirements relative to adop- 
tion, defendants were not decedent's 
“children” within statute concerning 
persons to whom administration of an 
intestate’s estate must be granted and 
were not entitled to administration or 
to nominate an administrator. Comp. 
Laws 1913, § 4441 et seq.; § 4446, as 
amended by Laws 19238, c. 151; §§ 4447, 
4448, 5741 et seq., 7284, 8657.—Born-' 


er’ v. Larson, | 293::;\N.W. 836. 
§ 104 ; 
Nev. An intestate’s divorced wife 


who was in the eleventh class. under 
statute fixing preference as\to who is 
entitled to letters of administration did 
not have a prior right to letters of ad- 
ministration over intestate’s sister who 
was in the fifth class under statute, on 
ground that wife was guardian of es- 
tate of intestate’s minor child, who be- 
cause of minority could not exercise du- 
ties of administratrix, since wife’s stat- 
us as guardian of child conferred upon 
wife no legal right to letters of admin- 
istration. Comp.Laws, §§ 9637, 9882. 
—In re Taylor’s Estate, 114 P.2d 1086. 
§ 106 

Nev. Where Legislature in repealing 
statute specified persons entitled to let- 
ters of administration with their priori- 
ties and a guardian of a minor was not 
named, axiom ‘‘expressio unius est ex- 
clusio alterius’’ applied as against con- 
tention that repealed statute which had 
entitled a guardian to letters was mere- 
ly declaratory of the common law, 
which was not, repealed by repealing 
statute. Comp,Laws, §§ 9637, 9882.— 
In re Taylor’s Dstate, 114 P.2d 1086. 

The repeal of statute which had made 


provision that when person entitled 
to letters of administration was a 
minor, letters should be issued to 


guardian, repealed the common law of 
which such statute was declaratory, 
where repealing statute was a revision 
of whole subject of settlement of es- 
tates of deceased persons and appoint- 
ment of legal representatives. Comp. 


Laws, §§ 9637, 9882.—In re Taylor’s 
Hstate, 114 P.2d 1086. 
§ 108 

Ga, Under express statutory provi- 


sion, where no application for appoint- 
ment of administrator was made by 
decedent’s next of kin, a creditor of 
decedent was entitled to be appointed 
administrator upon application. Code, § 
113-1202(5).—Howard y. Davis, 15 S.B. 
2d 865. 

Ga.App. Where there are next of kin 
equally near in degree to apply for let- 
ters of administration, a creditor may 
not be appointed but the ordinary may 


odial 


evidence that one selected was not a 
person of sound mind or that she was 
Jaboring under any disability, the or- 
dinary could not appoint a creditor of 
deceased as administrator in preference 
to the one so selected, though it did 
not appear that the next of kin mak- 
ing the selection constituted a majority 
of the decedent’s next of kin. Code, 
§ 113-1202. subds. 2-5.—Sims v. Horne, 
15:S.H.2d 549. 

Ill.App. Creditors of the. estate of 
one who died intestate on November 13, 
1939, while a resident of Illinois and 
without surviving spouse, child or next 
of kin residing in Illinois, were entitled 
to administer intestate’s. estate rather 
than public administrator of county 
wherein intestate resided, especially 
where creditors petitioned for appoint- 
ment of an administratrix before pub- 
lic administrator petitioned for appoint- 
ment as administrator, since creditors’ 
right under the law prior to adoption 
of new Probate Act to administer the 
estate in preference to public adminis- 
trator was a “right” within saving 
clause of such act. Smith-Hurd Stats. 
e. 3, § 501.—In re Wynn’s Estate, 35 
N.E.2d 702, 311 Dll.App. 190. 

Md. Deceased’s brother-in-law who 
paid, for deceased’s funeral expenses 
was a “ereditor’ who was entitled to 
have letters of administration issued 
to him, in absence of application by de- 
ceased’s next of kin, though deceased’s 
estate was good for the amount of the 
funeral expenses. Code 1939, art. 93, 
§§ 23, 31-33.—Kaiser v. Ebersberger, 19 
A.2d 701, 183 A.L.R. 1479. 


§ 113 

Ga.App. A widow who is not dis- 
qualified from acting as administratrix 
of the estate of her deceased husband 
may name a qualified person to act in 
lieu of herself and the fact that some of 
her children by the deceased join in 
imaking the selection may be treated as 
surplusage, Code, § 113-1202.—Mabry 
vy. Mabry, 15 S.H.2d 447. 

N.Y.App.Div. Evidence with respect 
to stock certificate claimed to be pos- 
sessed by person desiring to. become 
administrator as collateral for loan did 
not warrant finding that. he was_dis- 
honest and therefore disqualified to 
serve as administrator. Surrogate’s 
Court Act, § 94.—In re Aebly’s Hstate, 
25 N.Y.S.2d. 993, 261 App.Diy. 839. 

N.Y.Sur. Where decedent’s father 
opposed appointment of the Public 
Administrator as administrator of the 
estate and urged that letters of ad- 
ministration be issued to him, the 
father was entitled to letters of ad- 
ministration unless he had abandoned 
decedent, and the Public Administrator 
had the burden of proof on the issue 
of abandonment. Decedent Estate Law, 
§ 133; Surrogate’s Court Act, § 118.— 
In re McCoy’s. Estate, 26 N.Y.8.2d 401. 

Evidence including admission of de- 
eedent’s father that he had not con- 
tributed anything to the support of 
his incompetent wife and his five chil- 
dren, including decedent, since 1929, 
showed that father, “abandoned” dece- 
dent and was therefore not entitled to 
share in any damages which might be 
realized from any action in negligence 
brought for causing decedent's death, 
and hence the Public Administrator 
and not father was entitled to letters 
of administration. Decedent WHstate 
Law, § 133; Surrogate’s Court Act, § 
118.—In re McCoy’s. Estate, 26 N.Y.S. 
2d 401. 

Okl. The power conferred by stat- 
ute on a surviving spouse to nominate 
aun administrator cannot be delegated, 
68 OklSt.Ann. 122,—In re Johnson’s 


Bstate, 114 P.2d 469. 
§ 116 
Ga.App. Upon the death of the hus- 
band intestate, his widow, if she is 


of sound mind and laboring under no 
disability, is entitled, to exclusion of 
all others, fo appointment as adminis- 
tratrix of husband’s estate, and the 


ai 


§ 
15 'S.H.2d. 899. ae 

Nev. In. determining whether intes- 
tate’s sister acted improvidently in or- 
dering an expensive funeral service so 
as not to be entitled to letters of ad- 
ministration oyer intestate’s divorced 
wife, court was bound to consider fact 
that sister could not bind the estate 
for. an excessive amount, and that in 
payment of the expense, not only value 
of estate, but extent of sister’s personal 
resources, were to be considered. Comp. 
Laws. § 9640.—In re Taylor’s Estate, 
114 P.2d 1086. 

_ In determining whether a_ person is 
incompetent to be appointed adminis- 
trator, each case must rest upon its 
particular facts, and evidence of in- 
competency must be clear to defeat the 
right to letters of administration. 
Comp.Laws, § 9640.—In re Taylor’s Hs- 
tate, 114 P.2d 1086. 


§ 137 
Kan. The fact that testator’s widow 
renounced will and elected to take un- 
der statute did not preclude her from 
acting as executrix under the will. 
Gen.St.1935, 22-245 et seg.—Tomb vy. 
Bardo, 114 P.2d 320, 153 Kan. 766. 


§ 142 

Iowa. Since under statute the ap- 
pointment of special administrator is 
conditioned upon the inability to ob- 
tain general administration or when the 
probate of a will cannot be immedi- 
ately granted, and the court of coun- 
ty in which a will is probated has ju- 
risdiction co-extensive with the state, 
there cannot be a’ special administra- 
tion upon an estate in one county and 
a general administration thereon in an- 
other county. Code 1939, §§ 10763, 
11825, 11885.—In re Riese Hstate, 297 
N.W.'796, 230' Iowa 397. 

lowa, There cannot be two adminis- 
trations of the same estate at one time, 
and the court which first obtained ju- 
risdiction thereof will continue to hold 
such jurisdiction until set aside by di- 
rect attack.—Brown v. Tank, 297 N.W. 
801, 230 Iowa 370. ; 


§ 146 

Md. The matter of the allowance of 
time to apply for letters of administra- 
tion by one who is not a next of kin 
when none of the next of kin has ap- 
plied for letters of administration must 
be left to the judgment and discretion 
of the orphans’ court. Code 1939, art. 
93, §§ 17, 238, 33.—Kaiser v, Ebersber- 
ger,2F9 Aled, (0d, .133 A DR. Lao, 

Generally, it is proper for the or- 
phans’ court to give some reasonable 
time for relations who are not re- 
quired to be notified, or for creditors 
to assert their claims against an estate 
of a decedent, but, there may be cases 
where the security of the estate and the 
rights of creditors require immediate 
action by appointment of one not a 
next of kin of deceased as administra- 
tor, and of that the orphans’ court is 
the best judge. Code 1939, art. 93, §§ 
17, 23, 33.—Kaiser v. HWbersberger, 19 
A.2d 701, 133, A.L.R. 1479, 

Where deceased had no next of kin 
living within the state, and brother-in- 
law paid deceased’s funeral expenses, 
and he was probably the only creditor 
which she had, and before deceased’s 
death she had asked him to look after 
her affairs, application of brother-in- 
law for letters of administration the 
day after deceased’s death did not con- 
stitute ‘‘fraud’’ on her next of kin who 
Jived outside the state, and the grant- 
ing of the letters of administration 
was regular, though it was open to 
correction if necessary on petition by 
next of kin. Code 1939, art. 93, §§ 17, 
23, 31-33.—Kaiser vy. Ebersberger, 19 
Aerie hOly. (8 on, Askigkv. 1457.9), 

Minn. A delay of about 41% years 
in applying for administration of es- 
tate without resulting prejudice was 
no bar to the right to have an ad- 


‘ley, 


ae gsiu4e 
N.J.Ch. Where wiil probat 
many was worthless as a will 
New Jersey statute of wills, o1 en 
pointed as executor by probate ¢ 
in Germany was not entitled to no: 
of application for issuance of lette 

administration in New Jersey. | 


- + § 153 Cat 
Ala. A petition for administratio 
estate of a decedent named ‘‘Crossle 
which gave name of decedent as “Cr 
ley,” was ineffective to invoke j 
tion of probate court, where evi 
supported finding that decedent 
never adopted or used name of “( 
ley,” and hence letters of admi 
tion were properly revoked o 
of decedent's widow.—Denson y. 
2 So.2d 916. 
_ Fla. A petition for letters one 
istration filed by intestate’ 
county court, reciting that intesta 
was “‘late of the county”, was suffi 
to inyoke the 


by entering its order thereon 
granting letters of administration, 
court adjudicated its jurisdictio 
such adjudication could not be ¢ 
ally attacked after county court u 
took an inquiry into the acteiew IE 
fore its conclusion. — Acts 1933, 
16103, §§ 38, 43, 45, 79.—State | 
Campbell vy. Chapman, 1 So.2d_ 
Fla, 647. TERS Eka 
The fact that the Sarasota coun 
court after granting letters of admi 
istration and after determining t 
had jurisdiction, permitted an ar 
ment alleging that intestate was a 
ident of and domiciled in Man 
county at the time of his death, was 
not sufficient to divest the Sarasota 
county court of the jurisdiction — { 
it had assumed or revoke letter, 
it had granted, Acts 1933, c. 16103, 
38, 43, 45, 79.—State ex rel. Campb 
v. Chapman, 1 S0.2d 278, 145 Pla. 6¢ 


§ 168 = 
Ga.App. In proceedings wherein 
ow filed caveat objecting to appo 
ment of husband’s daughter as admini 
tratrix of husband’s estate after 
band died intestate, judgment appoi 
ing widow administratrix was p: 
where only issue of fact raised by e 
dence was whether widow was of sound 
mind and evidence authorized an af-— 
firmative finding on such issue, ; ; 
there was no evidence that widow was 
laboring under any other disability 
Code, § 113-1202.—Montgomery y. 
adise, 15 S.H.2d 899. 
Nev. A court has discretion to. 
fuse to appoint as administrator o 
otherwise preferred by statute if 
utory disqualification is clearly mad 
appear by competent and substan 
proof and is not confined to allegati 
contained in written objections to ap i 
pointment, since the strict rule that 
findings of court must be within. ‘h 
issues formed cannot be applied in > 
bate proceedings as they must be 
ordinary civil proceedings. Con 
Laws, §§ 9637, 9640.—In re Taylor’ 
Estate, 114 P.2d 1086. tam 
Hvidence that intestate’s sister had — 
been employed for over nine years at — 
salary ot $85 per month, that sister 
who thought value of estate to be 
around $5,000, selected a funeral service 
priced at $1,250, that she intended ta 
use her own funds to make up _ dif- 
ference between what court would al- 
low and cost of funeral, and who there- 
after selected a funeral service costing 
over $900, $100 of which was payable — 
by veterans’ association, did not show 
“improvidence”’ under statute prohibit- 
ing issuance of letters of administration 
to improvident persons. Comp.Laws, Se 


ie ly ‘ a Re gt re it 


In re Taylor’s Estate, 114 P.2d 


a x) § 170 
Pa. Evidence that person asking for 
appointment of administrator was de- 
-cedent’s heir that decedent’s widow, 
who was appointed executrix of de- 
 cedent’s estate, had died, and that dur- 
ing decedent’s lifetime decedent's son 
gaye decedent notes which were al- 
 legedly unpaid, justified conclusion that 
there was ‘‘due cause shown’ for ap- 
-pointment of an administrator more 
than 21 years after decedent’s death, 
within statute providing that no let- 
ters testamentary or of administration 
shall be originally granted upon the es- 
tate of any decedent, after expiration 
of 21 years from day of decedent’s 
death, except on order of Orphans’ 
urt upon “due cause shown’, 20 P. 
 §. § 342.—In re Treat’s Estate, 19 A.2d 
354, 341 Pa, 342. ie 


nection with the making of-an ex parte 
order appointing a special administra- 
, a subsequent order vacating his 


- perior Court, Los Angeles County, Long 
Beach Department, 108 P.2d 945. 
 Cal.App. An order appointing execu- 

may incorporate the court’s find- 

1gs of fact on issues presented by ob- 

‘ etions to the appointment.—In re For- 

_ rest’s Estate, Be sage 1023. 
7 ’ 


awk 6 
Cal.App. A sister of deceased was a 
‘real party in interest’, and hence a 
‘proper party” to writ of review for re- 
ew of court order removing deceased’s 
cial administrator and appointing 
another in his place.—Sheldon vy. Su- 

. perior Court, Los Angeles County, Long 
Beach Department, 108 P.2d 945. 
r Cal.App. The cights of legatees to 
take under will were not matters in 
issue on appeal from order appointing 
xecutrix, except in so far as disqualifi- 
cation of executr?x was shown.—In re 
Forrest’s Estate, 110 P.2d 1023. 

Md. When a person dying intestate 
ves no relatives living in state and 
no creditor applies for letters of admin- 
istration on deceased’s estate, Orphans’ 
Y . : Y é 


] 
<2 


» 
— eretio 
Appea § 
Schneider v. Hawkins, 16 A.2d 861. 
i iss. On appeal from decree in pro- 
ceeding by alleged creditor against an 
estate, the record should not contain 
- any matters having no bearing on ques- 
tion whether alleged creditor was _ pri- 
ma facie a_ creditor of the estate— 
~ Hancock vy. Pyle, 200 So. 716. 
 Okl Where county court refused to 
recognize statutory right of surviving 
_ spouse of testatrix, who named no ex- 
ecutor, to nominate an administrator 
with will annexed, 
_ third person, the surviving spouse had 
the right to appeal from the order. 58 
 Ok1St.-Ann. § 122.—In re~Johnson’s 
_ Estate, 114 P.2d 469. 
ape Ns § 18 
? * _N.Y.App.Div. In proceeding by dece- 
dent's father to obtain letters of ad- 
ministration, Appellate Division, on ap- 
peal from decree vacating decree for 
petitioner and directing issuance of let- 
ters to objector, will make finding, re- 
quired after elimination of objector’s 
improperly admitted testimony con- 
cerning her alleged marriage to dece- 
dent, that she was never his wife and 
hence is not his widow.—In re Lucey’s 
_ Hstate, 23 N.Y.S 2d 2308, . 
Pe a ii § 190 
N.Y.Sur. In fixing umount of a bond 
of a nonresident appointed as executor 
1 Sesadleaie consideration is given to 
reumstances of estate in order to af- 
ford adequate security to creditors or 
persons interested in the estate and to 
avoid the exaction of an excessive bond 
ith burdensome premiums and conse- 
quent waste of estate funds. Surro- 
‘ sore? Court Act, §§ 94, 97.—In re Gim- 
r ae Estate, 29 N.Y.S.2d 283, 176 
isc. 781 


Under Surrogate’s Court Act provision 
_ authorizing the Surrogate to require 
the filing of a bond by a nonresident 


‘ and appointed a 


t 


ppointment was void—Sheldon yv. Su-- 


executor or executrix, 
require the filing of a A 
standing that will expressly reliev 
ecutrix of giving a bond. Surrogate’s 
Court Act, § 97.—In re Gimbel’s Hstate, 
29 N.¥-S.2d 288, 176 Mise. 781. 

A nonresident executrix was not re- 
quired by terms of the Surrogate’s 
Court Act to give bond in full amount 
ofthe estate. Surrogate’s Court Act, 
§§ 97, 135, 169.—In re Gimbel’s Estate, 
29 N.Y.S.2d 283, 176 Misc. 781. 
Where will made specific bequest of 
jewelry to a cousin and by codicil di- 
rected payment of $100 per month to a 
legatee until her marriage or death and 
entire balance of the estate was given 
to executrix, bond of nonresident execu- 
trix was fixed at $25,000, which sum 
was adequate to safeguard the rights 
and interests of the legatee. Surro- 
gate’s Court Act, § 97.—In re Gimbel’s 


testes 29.) N.Y.S.2d 283) 0276) Mise? 
§ 194 
Ga.App. The court of ordinary is a 


eourt of general jurisdiction and that 
jurisdiction extends to the discharge of 
former, and the requiring of new sure- 
ty, from administrators and guardians. 
Code, § 24-1901, subd. 8.—Great Ameri- 
ean Indemnity Co. v. Jeffries, 16 S.H.2d 
135} 

Although court of ordinary has gen- 
eral jurisdiction over discharge of sure- 
ties on administrators’ bonds and sub- 
stitution of new sureties, no one may in- 
voke that jurisdiction except those spe- 
cifically authorized by statute to do so. 
Code, §§ 24-1901, subd. 8, 49-116, 113- 
1222.—Great American Indemnity Co. 
v. Jeffries, 16.S.H.2d 135. 

Mo.App. A distributee or beneficiary 
of an estate is a “‘person interested in 
the estate’ within meaning of statutes 
respecting right of persons interested 
in an estate to institute proceedings to 
require administrator to give additional 
bond and providing that executor or 
other person interested in an estate may 
file an affidavit in the proper court stat- 
ing that affiant has good cause to be- 
lieve that a person has concealed or em- 
bezzled goods of deceased, and that cer- 
tain proceedings may be instituted by 
any person interested in the estate. 
Rev.St.1939, §§ 27, 63, 67, Mo.St.Ann. 
S$i.275) 63; 67, pDs22.0/ 38, 943. In) ore 
Main’s Estate, 152 S.W.2d 696, trans- 
ferred 146 S.W.2d 597. 

N.Y.Sur. Where administratrix seek- 
ing to render and settle her account 
was in possession of realty acquired 
by mortgage foreclosure as a salvage 
operation, which she was required to 
retain pending opportunity for ad- 
vantageous sale, administratrix should 
give new bond in an amount predi- 
eated on reasonable values of equity 
in the realty, deficiency claim against 
mortgagor, any other assets that were 


not, presently to be distributed, and 
gross rentals of the realty. Surro- 
gate’s Court Act, § 121.—In re Va- 
lionis’ Estate, 26 N.Y.S.2d 540, 176 
Mise. 110 

W.Va. A bond, given by administra- 
tor of decedent’s estate in county 


court of county in which he qualities, 
as required by statute, is within stat- 
ute providing that every bond required 
by law to be taken or approved by or 
given before any court shall be made 
payable to state. Code 1931, 6-2-2, 44- 
1-6.—Hensley v. Copley, 11 $.E.2d 755. 
§ 231 
Ill. Letters testamentary must be 
issued to executor named in a will, if 
he is ready, willing, and qualified to act 
after the will is proved and admitted 
to probate.—Nonnast v. Northern Trust 
Co., 29 N.E.2d 251, 374 Til. 248, modi- 
fying In re Nonnast’s Estate, 21 N.H.2d 
796, 300 Ill.App. 537. 
23 


Tex.Civ.App. In administrator’s tres- 


pass to try title suit wherein ad- 
ministrator alleged his appointment 


and qualification and defendants admit- 
ted plaintiff’s qualification as adminis- 
trator, order of probate court appoint- 
ing administrator as such as well as 
his oath and bond as administrator 
constituted proof of plaintiff’s appoint- 
ment and qualification as administra- 
tor, “Rey.St.1925,; arts, 2010) 3867,24 


le MY Men Se 23 
Fla. If petitiou orginally 
county court for letters of a 


tion, was sufficient to invoke the “juris- £ 


diction, and if county court had power 
to determine whether it had jurisdie- 
tion to proceed, had so determined, and 
had granted letters of administration, 
its judgment with reference to a gen- 
eral subject-matter over which its au- 
thority extended under statute was 
conclusive unless reversed on appeal or 
voided for error or fraud in a direct 
proceeding, and it would be immateri- 
al how erroneous that judgment might 
be, since the judgment would become 
the “Iaw of the case’. Acts 1933, 'c. 
16103, §§ 38. 43, 45, 79.—State ex rel, 
Campbell v. Chapman, 1 So.2d 278, 145 
Fla. 647. 

Iowa. When letters of administra- 
tion are granted, they remain valid un- 
til revoked in a_ direct proceeding. 
Code 1933, §§ 10763, 11825.—In re 
ae Estate, 297 N.W. 796, 230 Iowa 
SOT. 

Iowa. Where testator’s will had been 
admitted to probate in one county and 
letters testamentary issued to executor 
therein nominated, the appointment by 
probate court of another county of a 
special administrator for the same 
estate, although made for the an- 
nounced purpose of bringing an action 
in the first county to set aside the gen- 
eral administration of the estate on the 
ground that decedent was not a resi- 
dent of such county, constituted a “‘col- 


lateral attack’? upon the proceeding 
first instituted and was properly set 
aside. Code 1939, §§ 10763, 11825, 


11885.—In re Riese Estate, 297 N.W. 
796, 230 Lowa 397. 

In admitting a will to probate and 
issuing letters testamentary to the 
executor therein named, the court nec- 
essarily determined whether testator 
was a resident of the county over which 
its jurisdiction existed, and such de- 
termination eannot be questioned ex- 
cept by direct attack in such court. 
Code 1939, §§ 10768, 11825, 11885.—In 
re Riese Hstate, 297 N.W. »796, 230 
Iowa 397. 

Tex.Cr.App. Whenever an adminis- 
trator is appointed for an estate, he 
continues to act until the will is pro- 
bated and executor has qualified. WVer- 
non’s Ann.Civ.St. art. 3364.—Hankam- 
er v. State, 150 S.W.2d 794. 


§ 242 

Fla. <A petition for letters of admin- 
istration filed by intestate’s widow in 
county court, reciting that intestate 
was “late of the county”, was sufficient 
to invoke the jurisdictiom of the county 
court, as against contention that peti- 
tion did not show that  intestate’s 
‘domicile’? was within the county, and 
by entering its order thereon and 
granting letters of administration, the 
court adjudicated its jurisdiction, and 
such adjudication could not be collater- 
ally attacked after county court under- 
took an inquiry into the facts and be- 
fore its conclusion. Acts’ 1933,° @. 
16103, §§ 38, 48, 45, 79.—State ex rel. 
Campbell y. Chapman, I So.2d 278, 145 
Fila. 647. 

§ 243 


Colo. In compensation proceeding, 
order of county court appointing claim- 
ant as administratrix of estate of de- 
ceased on ground that claimant was 
common-law wife of deceased was not 
“res judicata” on issue of relationship 
between claimant and deceased, but 
constituted nothing more than formal 
prima facie evidence of relationship 
between claimant and deceased.— 
State Compensation Ins. Fund y. Mat- 
tivi, 106 P.2d 463. : 

N.J.Ch. Act of surrogate in grant- 
ing letters of administration was an 
adjudication that decedent died ‘intes- 
tate, possessed of personal assets within 
the county.—Seaboard Trust Co. y. Top- 
ken, 20 A.2d heey! N.J.Wq. 46. 

247 , 

Ark. One sued in federal court by 
administrator of estate of decedent ean, 
by collateral attack, question validity 
of administrator’s appointment if the 
fact of invalidity appears on face of the 


a 


a 


am 


inistrator would have capacity to ex- 
ecute an acquittance to defendant un- 
der direction of the court, and the 
judgment would in an appropriate plea 
be “res judicata’.—Brinkley v. Allen, 
143 S.W.2d 187, 200 Ark. 1147. 

Cal.App. Where plaintiff's petition 
for letters of administration failed to 
allege that he was a California resi- 
dent and that he had attained his ma- 
jority, and order of appointment failed 
to find on those facts, but plaintiff 
avas ailowed to testify that when he 
filed petition he was a California resi- 
dent and was over 21, and record did 
not show afiirmatively lack of jurisdic- 
tion to make appointment, charge that 
because of plaintiff's failure to allege 
those facts, order was void and _ plain- 
tiff had no eapacity to bring action for 
death of his intestate was a “collateral 
attack’ on appointment which did not 
oust trial court of jurisdiction nor 
make order void on its face and did not 
therefore deprive plaintiff of his capac- 
ity to bring action. Probate Code, §§ 
302, 401, 420, 440.—Castillo v. Warren, 
W1sh P2d) 28 2; 

N.J.Ch. The granting of letters of 
administration constituted the person 
to whom the letters were granted the 
administrator of the estate, and the 
granting of the letters could not be 
attacked collaterally.—Seaboard Trust 
Co. v. Topken, 20 A.2d 709, 130 N.J.Eq. 
USNs 


Okl. Only prejudicial fraud which is 
extraneous to record will vitiate order 
confirming an administrator’s sale and 
authorize court of equity to vacate or- 
der on collateral attack.—Continental 
Oil Co. v. Helms, 105 P.2d' 214. 

Tex.Civ.App. In administrator’s tres- 
pass to try title suit, judgment of 
probate court appointing administra- 
tor was not subject to collateral attack 
on ground that next of kin of de- 
ceased were not shown to have waived 
right to priority over plaintiff in se- 
curing appointment as administrator. 
Rev.St.1925, arts. 2010, 3357.—Pierce 
vy. Baker, 143 een 3 error refused. 

251 


N.C. Generally after an executor or 
administrator is appointed and quali- 
fied as such his authority to represent 
the estate continues until the estate is 
fully settled, unless terminated by his 
death or resignation, or by his re- 
moval, or unless the letters are revoked. 
C.S. §§ 1, 30-32, 42, 44, 938—Edwards 
v. McLawhorn, 11 S.E.2d 562, 218 N.C. 


543. 
, § 253 

Ga.App. In proceeding by adminis- 
trator for discharge before expiration of 
12 months from time of appointment, 
where cayeat was filed by alleged credi- 
tors, objecting to discharge on ground 
that estate was indebted to them on a 


‘mortgage, and agreed statement of facts 


showed dispute as to whether mortgage 
had been discharged by an agreement 
between the creditors and administra- 
tor, court of ordinary was without ju- 
visdiction to adjudicate such disputed 
claim.—Fulford v. Sweat, 16 S.H.2d 102. 

N.C. The removal or discharge of an 
executor or administrator is not effect- 
ed by the approval of his final account 
without a formal order of discharge.— 
Edwards v. McLawhorn, 11 S.H.2d 562, 
218 N.C. 5438. 

§ 266 

S.C. Where it appeared from sworn 
return of executors and final account- 
ing report that interest of co-executor 
in funds in hands of executors had been 
subjected to jurisdiction of the City 
Court of Savannah, Georgia, through 
service of summons and garnishment 
directed to the executors, the executors 
were improperly discharged since it 
could not be said that estate had been 
fully settled.—D'ckinson y. Peeples, 13 
S.B.2d 124, 196 S.C. 124. 

§ 274 

Ala. <A petition for administration on 
estate of a decedent named “Crossley,” 
which gave name of decedent as “Craw- 
ley,’ was ineffective to invoke jurisdic- 


Cae 
OLS 


i : : ay 

n of probat rt, where eviden 

pported finding that decede h 
used 


Fla. The fact that the Sarasota 
county court after granting letters of 
administration and after determining 
that it had jurisdiction, permitted an 
amendment alleging that intestate was 
a resident of and domiciled in Manatee 
county at the time of his death, was 
not sufficient to divest the Sarasote 
county court of the jurisdiction that i+ 
had assumed or revoke letters that it 
had granted. Acts 1933, c. 16103, §§ 
38, 43, 45, 79.—State ex rel. Campbell 
vy. Chapman, 1 So.2d 278, 145 Fla. 647. 

Fla. Where administration of estate 
had been practically completed by non- 
resident executor, in the absence of 
showing of illegal conduct of affairs of 
estate, such executor would not be re- 
moved upon petition of person who had 
no justiciable interest in the estate and 
who had co-operated with executor for 
hire in the administration of the estate 
from the time of executor’s appoint- 
ment, notwithstanding statute prohib- 
iting appointment of nonresident as 
personal representative of estate. Acts 
1933, ¢c. 16103, § 838, as amended by 
Acts 1939, ec. 19671.—In re Sherman’s 
Estate. 1 So.2d 727. 

N.J,Ch. Act of surrogate in setting 
aside and revoking probate of dece- 
dent’s will and the letters testamentary 
issued thereon was proper under stat- 
ute providing that Orphans’ Court may, 
in any proceeding, after grant of let- 
ters, proceed by rule to show cause, a 
copy of which shall be served as the 
court may direct on the persons therein 
named, and court rule providing that 
there shall be at least five days’ service 
of all notices and rules to show cause 
and process, except where otherwise 
provided where the court otherwise di- 
rects. N.J.S.A. 2:31-48; Rules of Or- 
phans’ Court, rule 49, N.J.S.A. tit. 2.— 
Seaboard Trust Co. v, Topken, 20 A.2d 
709, 130 N.J.Eq. 46. 

Pa.Super. Letters of administration 
may be revoked if wrongfully or im- 
providently granted. 20 P.S. § 1863.— 
In re Davies’ Estate, 21 A.2d 517. 

Pa.Orph. After an administrator 
has performed all its duties and has 
filed an account, which is awaiting 
audit, no useful purpose can be served 
by revocation of the letters of admin- 
istration.—_In re Bechtold’s Estate, 57 
Montg. 295, 55. York 105, 

§ 277 

Md. That executor, with others, dur- 
ing testator’s last illness prevented tes- 
tator from marrying was not sufficient 


to justify removal of executor. Code 

1939, art. 93, § 56.—Robinson v. Rob- 

inson, 16 A.2d 854, 178 Md. 623. 
N.Y.Sur. Under provisions of Sur- 


rogate’s Court Act concerning revoca- 
tion of letters of administration, Legis- 
lature did not intend to leave a sup- 
posed decedent without recourse to se- 
cure revocation of letters issued on his 


estate, where such supposed decedent 
was in fact alive when letters were 
issued. Surrogate’s Court Act, §§ 85, 


86, 99, 100.—In re Clemens’ Estate, 22 
N.Y.S.2d 168, 174 Mise 1052. 

The granting of letters of administra- 
tion on the estate of a living person 
is void ab initio, and in such- event 
Surrogate should revoke the letters.— 
In re Clemens’ Hstate, 22 N.Y.S.2d 168. 
174 Misc. 1052. 

Under Surrogate’s Court Act, Surro- 
gate’s Court had jurisdiction to revoke 
letters of administration where sup- 
posed decedent, upon whose estate let- 
ters had been issued, was in fact liv- 
ing, and court could require person 
who obtained letters to account for 
property obtained thereunder, if  let- 
ters were obtained by fraud. Surro- 
gate’s Court Act, §§ 76, 85, 86, 99, 
100, 115-a; sid esubd., 110.—In..re 
Clemens’ Estate, 22 N.Y.S.2d 168, 174 
Mise. 1052. 

N.C. Courts which have jurisdiction 
to admit wills to probate may, in prop- 
er instances and on motion and due 
notice made in apt time, set aside proof 


mM 
D 
improvidently ean 
has been imposed upon or 1 
to the essential and true conditi 
isting.—In re Smith’s Will, 10 
676, 218 N.C. 161. ‘ 
_ Or. Where motorist who was. f 
in automobile collision in Oregon aim 
occupant of other automobile wh 
injured in collision were both resi 
of Washington, and occupant petitio: 
for appointment of administrator 
tate of deceased motorist in Oregon, 
that action could be brought in Ore, 
on claim of liability arising out o 
cident, because such an action 
not be maintained in Washingto 
deceased motorist had no ass 
Oregon, unless it was determine 
liability of insurer under auto 
liability policy was an asset, app 
ment of an administrator in Orego 
could not injure heirs of deceased mo 
torist, and, therefore, they wer 
in a position to complain of ap C— 
ment. O.C.L.A. §§ 1-312, 8-904, | i 
—In re Vilas’ Estate, 110 P §) 
§ 278 + ate 

Ark. Parties not interested in 
tate have no right to bring a dire 
tion for revocation of letters of ad 
istration.—Brinkley v. Allen, 143 
2a.187, 200 Ark. 1147. ‘ . 

One who might be sued in tort by 
administrator of an estate was not an 
“interested party’? with authority to 
proceed directly in probate court for 
revocation, of letters of administratio 
—Brinkley v. Allen, 143 S.W.2d 18 
200 Ark. 1147, 


min 
S.W. 


Md. A caveat proceeding, bein 
rem, could not have been affected b 
result of caveator’s effort to remove ¢ 
executor of estate, and therefore 
peals from orders dismissing petition 
for removal of coexecutor would not 
stay such proceedings as could be con- 
sistently carried on. Code 1939, art. 5, 
§ 68—Robinson y. Robinson, 16 
854, 178 Md. 623. { Aba 

N.Y.Sur. Petitioner, who was s 
posedly deceased when letters of 
ministration upon petitioner’s suppose 
estate were granted to respondent, ae 
a “person interested”, within statut 
authorizing persons interested 


init 
tates of decedents to bring proceeding 
for revocation of letters of admini 
tion, and could maintain proceeding 
for revocation of letters upon grou 
that petitioner was person named 
decedent in respondent’s petition fo 
letters, if petitioner’s allegations as to 
her identity were true and if there owas 
no other person, admittedly qualified to — 
petition under statute, who would pe- 
tition for revocation of letters. Surr¢ 
gate’s Court Act, §§ 85, 86, 99, 10 
314, subd. 10.—In’ re Clemens’ Dstate, | 


22 N-YS.2d 1168) 174) Misc. 10525 vr @ 
Or. Where motion of administrator 


of estate of deceased for an order deny- 
ing petition to have his appointment as. 
administrator declared void was grant- 
ed, motion would be treated as in na- 
ture of a motion for an order or dee 
on the pleadings, and, in eC 
whether such motion was properly 

lowed, Supreme Court would take a 
true the facts alleged in petition to 
have appointment of administrator — 
aside and in petitioners’ reply to : 
ministrator’s answer and response to 
SE OR: re Vilas’ Estate, 110 P.2d 


vn 
Tex.Civ.App. An appeal to district — 
court from probate court’s order, re- — 
voking appointment of temporary ac 
ministrator of decedent’s estate and 
pointing another as such administra- — 
tor, carried whole case to district — 
court for trial de novo as though 
brought in such court originally, Wiehe o 
out reference to its course in probate — 
court. Vernon’s Ann.Civ.St. art. 3702. 
—Saros v. Strickland, 148 S.W.2d 865. 
error dismissed, judgment correct. by 
One whose appointment as temporary 
administrator of decedent’s estate was_ 
revoked by probate court, which ap- 
pointed another to such position, was 
aggrieved party entitled to appeal from " 
such order to distriet court, which — 
had jurisdiction to determine all issues | 


: ae ee 
Ived after trial de noyo.—Saros vy. 
rickland, 148 S.W.2d 865, error dis- 
missed, judgment correct. | 

In proceeding for appointment of 
temporary administrator of decedent’s 
estate, where no issue was submitted 
to jury or requested and there was 
pleading for injunctive relief against 
one contesting appointment, assign- 
ment of error in granting mandatory 
junction, commanding contestant to 
efrain from interfering with ap- 
pointee’s control of decedent’s prop- 
erty, must be overruled, as appellate 
rt must assume that trial court 
und facts sufficient to support his 
_ action.—Saros y. Strickland, 148 S.W. 
i bean error dismissed, judgment cor- 

eat. 


- 


Where proceedings for appointment 
f administrator of decedent’s estate 
nt over more than three terms of 
bate court after its appointment of 
plicant as temporary administrator, 
without contest other than one on 

appeal from order revoking such 
intment was based, district court, 
determining such contest in ap- 


pointee’s favor on jury’s findings, 
s made his appointment 
ent.—Saros vy. Strickland, 148 


d 865, error dismissed, judgment 


pet § 280 

. The probate court had jurisdic- 
o enter nune pro tune order cor- 
ting prior order removing decedent’s 
iving wife as executrix of dece- 
ent’s estate in order to make the order 
yeak the truth, even though an appeal 
om the prior order was pending.— 
vie vy. Smoot, 150, S.W.2d 50. 

App. ‘lhe propate court 1s witn- 
jurisdiction to determine issues pre- 
ted by administrator that intestate’s 
s have embezzled a portion of es- 


ui: § 282 
.¥.Sur. Surrogate’s Court, in ex- 
of its discretion, would deny ap- 
ication to revoke letters of adminis- 
tion granted to decedent’s daughter 
without notice to decedent's widow 
and for issuance of letters to widow, 
where widow was unable to read or 
’ e the English language, and it was 
for best interests of all parties that 
ecedent’s daughter continue to act as 
administratrix. Decedent Estate Law, 
7; Surrogate’s Court Act, §§ 95, 118. 
im re HNeciuch’s Estate, 21 N.Y.S.2d 


‘cs § 286 
Md. On petition by deceased’s neph- 
c for revocation of letters of adminis- 
tration granted to deceased’s brother- 
in-law the day after deceased’s death, 
evidence was sufficient to prove that 
there was no will, so that there was no 
necessity to comply with statuté pro- 
- viding that in cases of supposed intes- 
 taecy letters are not to be issued until 
at least twenty days after death and 
. at least seven days after application 
especially where it was established that 
> {no ;will was missed by failure to wait 
the statutory time. Code 1939, art. 93, 
_ § 17.—Kaiser y. Ebersberger, 19. A.2d 
Fal 133 A.L.R. 1479. ; 
N.Y.Sur. In proceeding for -reyoca- 
ion of letters of administration previ- 
ously granted to respondent upon pe- 
_ titioner’s supposed estate upon grounds 
- that petitioner was person named as 
- decedent in respondent’s petition for 
letters, Surrogate’s Court Act did not 
require Surrogate’s Court to grant re- 
lief sought by petitioner, although re- 
_ spondents filed no answer and submit- 
ted no proofs, on theory that allega- 


Pg es petition constituted due proof 
ot facts therein stated. 


: i vas 

n proceeding for revocation of let- 
rs of administration granted to_ re- 
pondent upon petitioner’s supposed es- 
2 te upon ground that petitioner was 

erson named as decedent in respond- 
 ent’s petition for letters, evidence war- 
 -rante finding that allegation in re- 
- spondent’s petition that petitioner died 
in city of New York on February 15, 
1927, constituted a “false suggestion of 
4a material fact”, within statute provid- 


e, 
7k 


spondent should be. revoked. Surro- 
gate’s Court Act, §§ 76, 85, 86, 99, 
100; § 314, subd. 10.—In re Clemens’ 
Estate, 22 ea ceae 174 Misc. 1052. 


9 

N.J.Sur. A surrogate’s court con- 
cludin from testimony adduced in 
proceeding by executor, named in holo- 
graphic 
Pennsylvania, to set aside decree of 
surrogate’s court granting general ad- 
ministration, that deceased never ac- 
quired domicile in New Jersey, could 
of its own motion vacate its decree. 
N.J.S.A. 2:31-4.—In re Gilbert's Hs- 
tate, 15 A.2d 111, 18 N.J.Misc. 540. 

In proceeding by an executor, named 
in holographic will admitted to pro- 
bate in Pennsylvania, to set aside de- 
eree of New Jersey surrogate’s court 
granting general administration, execu- 
tor had burden of proving that de- 
ceased was domiciled in Pennsylvania 
at her death. N.J.S.A.. 2:31-4.—In» re 
Gilbert’s Estate, 15 A.2d 111, 18 N.J. 
Mise. 540. 

§ 290 


Pa.Orph. Where it appeared that de- 
cedent’s wife had executed a renuncia- 
tion of her right to letters of adminis- 
tration in favor of a trust company, 
and that no credible evidence in sup- 
port of the allegation of her petition 
that the renunciation was secured by 
misrepresentation was produced before 
the register of wills at the hearing 
had upon the petition, it was. held 
that the register’s refusal to revoke 
the letters of administration would not 
be disturbed.—In re Bechtold’s DHstate, 
57 Montg. 295, 55 York 105. 

On appeal from a decree of the regis- 
ter of wills it is to be presumed that 
both the register’s findings of fact and 
conclusions of law are correct.—In re 
Bechtold’s Estate, 57 Montg. 295, 55 
York 105. 

The findings of the register at the 
conclusion of a hearing upon a petition 
to revoke letters of administration have 
the force of a jury verdict and, upon 
appeal, can be set aside only when 
clearly against the weight of the evi- 
dence.—In re _ Bechtold’s Estate, 57 
Montg. 295, 55 York 105. 

§ 297 

Cal. Where superior court admitted 
to probate a will of deceased who died 
in Belgium and who, at time of death, 
was a resident of France, which was 
dated August 13, 1930, without notice 
of later will dated June 10, 1936, later 
will of 1936 could be offered in Califor- 
nia for either original or ancillary pro- 
bate and, if later will was then admit- 
ted to probate, the pre-existing grant 
of letters testamentary would be. re- 
voked, and executor whose grant of 
authority was thus terminated would 
be required to render an account of 
his administration within such time as 
the court might direct. Probate Code, 
§§ 301(38), 510.—In re Hstrem’s Estate, 
da P.2d 86, prior opinion 101 P.2d 

App.D.C. An executor or administra- 
tor can be removed only for legal caus- 
es specified in statute conferring power 
on probate court.—Hawley y. Hawley, 
114° F.2d 505. 

Since the Probate Court of the Dis- 
trict of Columbia is a court of special 
jurisdiction with limited powers its 
power to remove an executor for par- 
ticular cause does not exist unless such 
power can be found in the District of 
Columbia Code or by necessary infer- 
ence therefrom.—Hawley vy. Hawley, 
114 F.2d 505. 

That executrix filed petition in which 
she sought revocation of general admin- 
istration bond and permission to file 
special bond to pay debts and damages 
of estate and in which she did not list 
designated debt among unpaid debts of 
estate, did not warrant removal of ex- 
ecutrix. D.C.Code 1929, T, 18, §§ 124, 
132, 134; T. 29, §§ 76-78, 88, 132, 232 
254, 263.—Hawley v. Hawley, 114 F.2d 

App.D.C. Evidence 


supported  find- 


will admitted to probate in 


dent’s sister e 
survivorship of premises on ¢} 
ness was located, that good will had 
some value and was an asset of the 
estate, that sister and manager in- 
termeddled, and that administrator aid- 
ed and abetted them in doing so, and 
hence administrator, who omitted good 
will from inventory, 
for probate court’s authority to sell 
good will or business as a going con- 
cern, and included no statement of 
income from business in his reports or 
accounting, was equally responsible 
with sister, if not more so, for her 
intermeddling.—Burke v. Canfield, 121 
F.2d 877. 

That administrator who omitted good 
will of funeral business from his in- 
ventory, refused to ask for probate 
court’s authority to sell good will or 
business as a going concern, and in- 
cluded no statement of income from 
business in his reports or accounting 
acted with advice of counsel given 
and received in good faith, or that ad- 
ministrator himself acted apart from 
counsel’s opinion with complete bona 
fides, was no defense for his conduct, 
and fact that both administrator and 
counsel thought that business could 
not be operated at a profit, and that 
a sufficient showing could not be made 


refused to ask | 


to secure court’s authority to conduct 


it, did not justify his failure to sub- 
mit those questions to the conrt.— 
Burke y. Canfield, 121 F.2d 877. 

App.D.C. The statute prohibiting an 
executor or administrator from selling 
any property of decedent without a 
probate court order authorizing sale 
and providing that letters may be re- 
voked and an administrator appointed 
if any executor or administrator sells, 
pledges, or disposes of any property 
without such previous order is sufli- 
ciently broad to cover any action by 
which an administrator permits an- 
other to take control of and appro- 
priate to himself assets of the estate. 
D.G.Code=.1929,57- D.- 23, 232.—Burke 
vy. Canfield, 121 F.2d 877, 

The statute prohibiting an executor 
or administrator from selling any prop- 
erty of decedent without a probate 
court order authorizing sale, and pro- 
viding that letters may be revoked, 
and an administrator appointed if any 
executor or administrator sells, pledges, 
or disposes of any property without 
such previous order, should be applied 
where an administrator not only has 
become actively a party to an arrange- 
ment by which another makes an ap- 
propriation of estate assets such as a 
business before his appointment but 
during the course of his administration 
confirms it by refusing to include the 
property within his inventory, to re- 
port, or to account for the profits of 
the business, and to take steps to se- 
cure its recovery or legal disposition 
after full warning that that might be 
required.) D.C.Code.1929, TT; 29, § 232. 
—Burke v. Canfield, 121 F.2d 877. 


Where an administrator not only be- 
came actively a party to an arrange- 
ment whereby another appropriated be- 
fore his appointment a funeral busi- 
ness which decedent’ had owned and 
operated at her death, but during the 
eourse of his administration confirmed 
the appropriation by refusing to in- 
clude the property within his inven- 
tory, to report, or to account for 
profits, and to take steps to secure its 
recovery or legal disposition after full 
warning that. that might be required, 
the District Court acted within its dis- 
cretion in removing administrator and 
in appointing an administrator de bonis 
non, and that court also properly as- 
sessed costs against removed adminis- 
trator personally. D.C.Code 1929, T. 
sous 232.—Burke v. Canfield, 121 F.2d 


Iowa. In action in probate for re- 
moval of executors, the trial court 
must necessarily be allowed to exer- 
eise a large discretion, and, unless 
such discretion is abused, the trial 


rial court did not abuse its discre- 
ion in removing the executors, where 
there were irregularities, such as a 
purchase by the executors of property 


of the estate, failure to compute in- 


terest on the executors’ individual 


- ¢laims, failure to make reports, the al- 


_ Code 


lowing of a chattel mortgage to be- 
come barred by limitations. and long 
delay in the settlement of the estate. 
1939, § 12066—In re Myers’ 
Hstate, 294 N.W. 235. 

Iowa. In the matter of removal or 
executor, the trial court must be al- 
lowed to exercise a large discretion.— 
In_re Lininger’s Estate, 297 N.W. 310. 

‘Iowa. Where the two daughters of 
testatrix were the only legatees inter- 
ested in property and one of the 
daughters was appointed sole executrix 
and when she was ordered to take nec- 
essary steps to sell farm she engaged 
another to bid for her, the attempted 
purchase by executrix of the farm 
was irregular so that action of court 
in ordering her removal and in ap- 
pointing a disinterested person as ad- 
ministrator with will annexed was not 
an abuse of diseretion.—In re Linin- 
ger’s Estate, 297 N.W. 310. 

Md. The statute providing that, if 
an executor sells or removes property 
of estate without an order of orphans’ 
court, such court “may’’ revoke his let- 
ters, only grants permission to remove 
an executor if the court’s judgment so 
dictates and the quoted word is not in- 
tended to be imperative. Code 1939, 
art. 93, § 296.—Fleishman y. Kremer, 
20 A.2d 169. 


Where executors were zealous in fur- 
thering interests of estate and its bene- 
ficiaries, and obtained an order of or- 
phans’ court for sale of property of the 
estate, even if order and sale were void, 
because of absence of an inventory, re- 
turned before entry of order, removal 
of executors was not authorized by 
statute providing that if executor sells 
property without order of orphans’ 
court, such court may revoke his let- 
ters. Code 1939, art. 93, §§ 292-296.— 
Fleishman v, Kremer, 20 A.2d 169. 


' Mass. Where at time of the ap- 


pointment of administrator de bonis 


non former public administrator had 
died and successor had not been ap- 
pointed, administrator de bonis non 
in filing petition for appointment as 
administrator was not required to give 
notice to public administrator of peti- 
tion for appointment as administrator 
of the estate of the deceased. G.L. 
(Ter.Hd.) c. 194, §§ 5, 8, and § 7, as 
amended by St.1933, ¢c. 100.—Schenck 
vy. Buckley, 29, N.H.2d 738. 


_Neb. The county court has gupervi- 
sion and control over an administra- 
tor to see that he performs his duty to 
distribute property of decedent’s estate 
to those entitled thereto without un- 
necessary delay, and such court may 
remove administrator when it becomes 
apparent that he is unduly prolonging 
the administration of the estate for his 
own benefit—In re McLean’s Estate, 
295- NW. 273. 

An administrator who unduly pro- 
longs administration of decedent’s es- 
tate for his own benefit may be dis- 
charged as being unsuitable and _inca- 
pable to discharge his trust. Comp. 
St.1929, § 30-323.—In re McLean’s Es- 
tate, 295 N.W. 278. 

Record, which disclosed that admin- 
istrator had been antagonistic to other 
persons interested in decedent’s estate, 
disclosed a disposition to litigate at 
expense of estate questions which were 
of no benefit to the estate or to any. 
of the heirs excepting possibly the ad- 
ministrator, and disclosed that the ad- 
ministrator while prolonging adminis- 
tration of the estate absorbed the in- 
come therefrom by expenditures. of 
which he was chief beneficiary, and at 
same time permitted taxes to accumu- 
Jate, sustained judgment removing the 
administrator on ground that he had 
become unsuitable and incapable to 
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_ N.J.Prerog. If an | 

ministrator fails to observe terms of a 
decree of distribution, the court issu- 
ing the decree may exercise its power 
to penalize the executor or administra- 
tor by removal or otherwise. N.J.S.A. 
3:26-6.—In re Bradford’s Estate, 16 
A.2d 268, 128 N.J.Eq. 372. ° 

Where distributee sought an order 
of distribution and the Orphans’ Court 
did not make a decree of distribution 
but entered an order requiring ad- 
ministratrix, to ‘file’ a decree of dis- 
tribution the Orphans’ Court erred in 
adjudging the administratrix in ‘‘con- 
tempt” and removing her as adminis- 
tratrix, for failure to comply with the 
order, since decree could not be “‘filed’’ 
until it was made. N.J.S.A. 3:26-6.— 
In re Bradford’s Hstate, 16 A.2d 268, 
PT28IN Sadao ves 

N.Y.App.Div. Where executrix de- 
stroyed bank statements and paid her- 
self commissions without first obtain- 
ing an order of the court and other- 
wise conducted herself in a manner 
showing that she had not a _ proper 
understanding of her duties, executrix 
was properly removed.—In re Caggi- 
ano’s Hstate, 23 N.Y.S.2d 47. 

N.Y.Sur. Where at time of testator’s 
death possibility existed that, as re- 
sult of an action pending against tes- 
tator, his estate might have been af- 
fected to such an extent as to subject 
realty, devised to his wife as first 
charge upon his estate, to liability, ac- 
tion of executor in obtaining court or- 
der authorizing the expenditure of 
funds for preservation and upkeep of 
property as part of the estate pend- 
ing final determination of such action 
in making expenditures thereunder, 
and in seeking a deduction of those 
expenditures as expenses of adminis- 
tration in estate tax proceeding, did 
not require removal of executor.—In re 
Ledyard’s Hstate, 21 N.Y.S.2d 860, af- 
firmed In re Ledyard’s Will, 20 N.Y. 
S.2d 1006, reargument denied 21 N. 
Y.S.2d 390. 


N.C, To warrant the appointment 
of an administrator de bonis non or de 
bonis non cum testamento annexo, the 
office of administrator or executor must 
be vacant.—Edwards v. McLawhorn, 11 
S.E.2d 562, 218 N.C. 543. 

When clerk of superior court granted 
letters testamentary to executor under 
deceased’s will, clerk’s authority was 
exhausted and he, had no jurisdiction 
to issue letters of administration cum 
testamento de bonis non to another 
until a vacancy had occurred by death 
or resignation of the executor or un- 
til he had been removed for cause by 
order after notice, notwithstanding ap- 
proval of executor’s final account and 
therefore appointment of another as 
administrator cum testamento annexo 
de bonis non was absolutely void. C. 
S. §§ 30-32, 42, 44, 938.—Itdwards vy. 
McLawhorn, 11 S.H.2d 562, 218 N.C. 
543. 

Ohio App. An administrator of es- 
tate of wife who died after her hus- 
band, but before receiving her statu- 
tory widow's exemption and _allow- 
ance, was entitled under statute in 


-ease of fraud, to have the husband’s 


estate reopened though more than 
eight months had elapsed since the 
filing of the final account of the hus- 
band’s estate, to have an administrator 
de bonis non appointed therefor, and 
to obtain a widow’s exemption and 
allowance as a part of the wife’s es- 
tate. Gen.Code, §§ 10506-40, 10509-54, 
10509-74.—In re Shive’s Hstate, 29 N. 
H.2d 565, 65 Ohio App. 167. 

Pa.Super. Where, while petition for 
appointment of administrator stated ad- 
dress of widow and children was un- 
known, administrator and petitioning 
judgment creditor knew that widow was 
represented by counsel, no notice was 
given to counsel nor was any request 
made to him to furnish his client’s 
address, administrator failed to adver- 
tise granting of letters or to comply 
with court rule requiring notice to wid- 


executor or ad- 


: children of right te 
and administrator failed to pr 
file inventory within 30 daj 


tion of letters was not error. 20 P 
348, 441, 442, 1863; Rules of th 
phans’ Court of Allegheny Count: 
12.—In re Davies’ Estate, 21 A.2d_ 

Pa.Orph. Where an executrix © 
without having completed administr 
tion the Fiduciaries Act, 20 P.S. § 321 
et seq., requires that an administrato 
de bonis non be raised to receive 
unadministered assets of the origi 
estate. This is so though all credito 
estate and inheritance taxes have b 
paid in the original estate and 
parties in interest are known.—In 
Hartman’s BHstate, 19 Leh.L.J. 42, | 
York 129. : Wate 


on theory that petitioner was decedent 
surviving widow and that a _ decr 
purporting to grant decedent a divor 
from petitioner was void because di 
trict court was without jurisdiction in 
divorce proceedings, could not be de- 
feated on ground that petitioner’s rem 
edy was by suit in equity: to set as 

divorce decree. Rev.St.1933, , 

102-6-1.—In re Waters’ Hstate, 113 
2d 1038. ' Meg bas 


§ 12 dat 
N.C. A proceeding for removal « 
an executor or administrator is_ 


of which must be served on the party 
charged or proceeded against, who has 
the right to plead _ thereto: and 0 
adverse ruling of the court to a) 
to the superior court and then to th 
Supreme Court. CS, § 31—Edward 
a pi suewborn 11 S.H.2d 562, 218. 
. 543. ’ 


§ 305 

Md. In proceeding in pha 
Court for removal of executors, act: 
of the court in proceeding to the m 
its without disposing of pleadings fi 
by petitioner, consisting of demur: 
or exceptions in nature of demurrer 
executors’ answer and motion ne 
cipiatur to last petition of executo 
was not improper since such pleadi 
had no such place in Orphans’ Cour 
proceedings as to require prelimin: 
hearings before the merits of the 
troversy were taken up.—Fleishman 
Kremer, 20 A.2d 169. A i 


Utah. In proceeding for removal: of 
respondent as decedent’s administratrix 
a petition alleging that petitioner an 
decedent were husband and wife al 
time of decedent’s death, and alleging 
sufficient facts to show that district 
court did not acquire jurisdiction to 
grant a divorce in divorce proceedin; 
between decedent and petitioner, was 
good as against a general demurrer. 
Rey.St.1933, 102-4-1, 102-6-1—In r 
Waters’ Hstate, 113 P.2d 1038. 
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App.D.C. The District Court in 
ercising its discretion in determin 
whether technical violation of the la rR 
by an administrator should be allowed — 
to bring about his removal could prop- 
erly take into account the family situa- 
tion which colored and would hay 
continued to color the entire proceed- 
ings. D.C.Code 1929, T, 29, § 232.— 
Burke, v..’ Canfield). 121. Bi2d) SY7 ee 

Md. In proceeding in Orphans’ Court 
for removal of executors, action of the 
court in proceeding to the merits with 
out disposing of pleadings filed by pe- | 
titioner, consisting of demurrer or ex- — 
ceptions in nature of demurrer to exeec- 
utors’ answer and motion ne recipiatur 
to last petition of executors, was not 
improper since such pleadings had no 
such place in Orphans’ Court proceed- 
ings as to require preliminary hearings 
before the merits of the controversy 
were taken up.—Fleishman y. Kremer, 
20 A.2d 169. as 

In proceeding in orphans’ court for © 
removal of executors, the court could 
proceed to the merits, disregarding di- 
latory pleadings filed by petitioner or 
treating them as a replication and an 
answer closing the presentation of the | 


nae, 


controversy on the papers.—Fleishman 
v. Kremer, 20 A.2d 169. d 


§ 31 ; 
Iowa. In action in probate for re- 
moval of, executors, the trial court 
must necessarily be allowed to exer- 
cise a large discretion, and, unless 
such discretion is abused, the trial 
court should not be interfered with 
by the Supreme Court. Code 1939, § 
12066.—In re Myers’ Estate, 294 N. 
W. 235. 
Iowa. Unless discretion of trial court 
in removal of an executor is abused, 
the Supreme Court will not interfere 
- therewith—In re Lininger’s Estate, 

297 N.W. 310. : 

Ohio App. An executor, having filed 
a notice of appeal to the court of com- 
mon pleas on law and fact from the 
probate court’s order removing him, 
 §nust file an appeal bond. Gen.Code, §§ 

10501-56 to 10501-61, 12223-1, 12223-5. 
_ —Hornyak’s Estate v. Spitz, 31 N.H.2d 
145, reversed In re Hornyak’s Estate, 

14 N.H.2d 5, 133 Ohio St. 416. 

- An appeal from the probate court’s 
order removing an executor, even 
though termed an appeal on law and 
fact and even though the appeal bond 
was not filed in time, should not have 
been dismissed by the court of common 
pleas, but the court should have re- 
tained the case as an appeal on ques- 
tions of law. Gen.Code, §§ 10501-56 to 
10501-61, 12223-1 to 12223-3, 12223-5, 
-12223-7, 12223-22_Hornyak’s Wstate v. 
_. Spitz, 31 N.H.2d 145, reversed In re 


Hornyak’s Wstate, 14 N.B.2d 5, 133 
Ohio St. 416. 

wis § 311 
App.D.C. Where an administrator 


not only became actively a party to an 
arrangement whereby another appro- 
-priated before his appointment a funer- 
al business which decedent had owned 
and operated at her death but during 
the course of his administration con- 
firmed the appropriation by refusing 
_ to include the property within his in- 
- ventory, to report, or to account for 
profits, and to take steps to secure 
its recovery or legal disposition after 
full warning that that might be re- 
- quired, the District Court acted within 
its discretion in removing administra- 
tor and in appointing an adminis- 
trator de bonis non, and that court 
also properly assessed costs against 
removed administrator personally. D.C, 
Code 1929, T. 29, § 232.—Burke v. Can- 
field, 121 F.2d 877. f 
Towa. Where executrix and her sis- 
ter were equally interested in net 
amount to be distributed in the es- 
tate and executrix’ attempted purchase 
of farm justified her removal and ap- 
pointment of an administrator with 
will annexed, costs in proceeding for 
removal of executrix were taxed to 
- executrix in her individual capacity.— 
In re Lininger’s Estate, 297 N.W. 310. 
§ 317 
Iowa. If note and mortgage consti- 
tuted an asset of the estate, an agree- 
- ment by widow and all heirs including 
-administratrix that note and mortgage 
had been made the property of widow 
Be. would amount to a withdrawal thereof 
from other assets of the estate and 
- would obviate necessity for its being 
administered by administratrix.—In re 
Van Hauen’s Estate, 294 N.W. 901. 
N.Y.Sur. The funds contributed by 
specific devisees for purpose of defray- 
ing estate taxes on their shares were 
not “general estate assets,’ but were 
specially “earmarked funds’? which 
were in essence placed in hands of ex- 
ecutors, as agents, for a specific pur- 
pose, and could not properly be divert- 
ed to other uses.—In re Reilly’s Will, 
24 N.Y.S.2d 213, 175 Misc. 597. 
_ Pa.Orph. On exceptions to an execu- 
tor’s account, it appeared that the next 
of kin filed a claim to a fund of $1500 
-. which the executor had received from 
the Pa. R. R. Voluntary Relief Depart- 
ment, under the regulations of which 
the benefit was payable and paid to the 
executor “in trust nevertheless solely 
for the benefit of, and _ distribution 
among, such next of kin.” Held, that 
the fund is not part of the assets of the 
estate, and that the executor should 
not account for it as such; this Court, 


AS. E* * uy ’ val att a. ee a. , 
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however, does not have jurisdiction to — 


eh eel tal © va 


award the fund to the claimants.—In 
re Garrow’s eee ve Dauph. 174, 
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Ill.App. Where beneficiary of trust 
has power of appointment, the trustee 
should distribute directly to the ap- 
pointees and the trust funds do not 
pass through the administrator of the 
donee of the power of appointment.— 
Riggs v. Barrett, 32 N.H.2d 382, 308 
Ill.App. 549; Riggs v. Barrett, 32 N.H. 
2d 392, 308 Ill.App. als ; 

Where trust instrument provided that 
upon death of beneficiary the trustee 
should pay over and deliver all the 
trust estate to such person or persons 
and in the amounts and upon terms 
as the beneficiary should by her last 
will and testament lawfully direct, the 
chancellor properly ruled that the 
trust funds should not be distributed 
through the estate of the beneficiary.— 
Riggs v. Barrett, 32 N.H.2d 382, 308 Il. 
App. 549; Riggs v. Barrett, 32 N.H.2d 
392, 308. Tll.App. 671. : 

N.Y.App.Div. A decree overruling 
objections to account of administratrix, 
based on contention that administPatrix 
should be surcharged with stock eq- 
uitably owned by decedent, in corpo- 
ration named as beneficiary in policies 
on decedent’s life, was affirmed.—In re 
George’s Estate, 23 N.Y.S.2d 578. 

N.Y.Sur, If trustees under testa- 
mentary trust created for benefit of tes- 
tator’s widow failed to obey testator’s 
directions with regard to making pay- 
ments from trust fund for widow’s 
benefit, after. widow’s death widow’s 
representatives had same right to claim 
amount unpaid as widow would have 
had if living and a party to proceed- 
ing wherein trustees filed accounting 
and sought construction of  testa- 
mentary provisions under which they 
were acting.—In’ re Tod’s Estate, 23 
N.Y.S.2d 48, 175 Misc. 222, modified 
23 N.Y.S.2d 270, 260 App.Div. 627. 

N.Y.Sur. The administrator of es- 
tate of deceased life beneficiary of tes- 
tamentary trust held entitled to bal- 
ance of net income from realty, con- 
veyed to trustee in lieu of foreclosure 
of mortgage owned by trust estate, 
in trustee’s hands at date of benefici- 
ary’s death. Personal Property Law, § 
17-e.—In re Douglas’ Will, 26 N.Y.S.2d 
387, 176 Misc, 24. 

N.Y.Sur. <A will directing that trus- 
tee apply income from residuary es- 
tate, or such portion thereof as in its 
discretion was necessary, to support 
and maintenance of testator’s two 
daughters or the survivor of them, and 
to.apply so much of corpus as in trus- 
tee’s uncontrolled discretion was neces- 
sary for that purpose, and directing 
that upon deceased of the survivor the 
corpus remaining together with unex- 
pended income should be_ divided 
among designated beneficiaries, oper- 
ated as a gift of the entire trust in- 
come to the daughters and the sur- 
vivor of them, and unexpended income 
on death of survivor was payable to 
representative of the estate of the sur- 
vivor, notwithstanding the discretion 
reposed in trustee as to the time and 
manner of applying the income and 
principal for benefit of the daughters. 
—In re Arnould’s Mstate, 29 N.Y.S.2d 
386, 176 Misc. 798. 

Ohio App. 
the donee of a testamentary. power of 
appointment, the corpus of the trust 
and accrued but undisposed of income 
thereunder was given to the appointee, 
the accrued income at the time of the 
donee’s death was an asset of the es- 
tate, and if needed for the payment of 
debts, should be paid to the donee’s 
executor._In re Howald’s Trust, 29 
N.H.2d 575, 65 OhioApp. 191. 

Pa.Com.Pl. A building and loan as- 
sociation was decreed to hold a speci- 
fied sum of money as trustee for and 
on behalf of plaintiff and was enjoined 
from paying it to any one else, where 
plaintiff had given the money to his 
brother to be deposited in his own 
name and in whose name it stood on 
the association books at the time of 
the brother’s death. The executrix of 
decedent, having knowledge of the 
transaction and how the account stood, 


Where, under the will of: 


estate.—Hartman v, Dime Bu 
Loan Ass’n, 89 P.L.J. 273. 


Stole e 
D.C.Tex. The title to personalty of a 
decedent remains undefined and_ in 
abeyance until a personal representative 


is appointed and qualifies, and, when 


that is done, the title vests eo instanti 
in such personal representative, not by 
virtue of conveyance, but by reason of 
the appointment.—Peterson v. Demmer, 
34 F.Supp. 697. : 

Del. Subject to the right of a foreign 
state to administer property within its 
borders for protection of its own citi- 
zens, the domiciliary representative be- 
comes invested with title to all person- 
al property of deceased for purpose of 
collecting the effects of the estate, pay- 
ing the debts, and making distribution 
of the residue according to law of the 
place of domicile or directions of_the 
will as qualified by that law.—New 
York Trust Co. v. Riley, 16 A.2d 772. 

Ga. The title to personal property, 
such as promissory notes, owned by 
one who dies intestate, vests in his ad- 
ministrator for benefit of his heirs and 
creditors. Code 1933, § 113-901.—Mc- 
Mullen v. Carlton, 14 8.H.2d 719. 

Ind. Generally, on the death of an 
intestate, title to his personalty vests 
in the legal representative of his es- 
tate, where it remains until the person- 
alty is sold and the proceeds applied 
to the payment of the intestate’s debts 
and the expense of administration, or 
are distributed to the heirs, though 
the title to realty vests in the heirs 
immediately on the death of the owner 
subject only to being divested to pro- 
vide funds with which to discharge the 
debts of the decedent and the costs of 
administering the estate.—State ex rel. 
Department of Financial Institutions 
v. Kaufman, 30 N.B.2d 978. 

Ind.App. Where an executor or an 
administrator is appointed for a dece- 
dent’s estate, the title to the personal 
property vests in the executor or ad- 
ministrator.—Bickel v. Bibler, 32 N.E. 
2a 127. 

Mass. The title to personal assets 
vests in administrator upon his ap- 
pointment, and relates back to~ death 
of former owner.—Reardon y. Whalen, 
29 N.H.2d 28. ; 

N.Y.Sur. Where joint tenancy 
bank account was terminated by act of 
one cotenant in pledging account as se- 
curity for loan to him, upon such co- 
tenant’s death his one-half interest in 
account passed to his personal repre- 
sentative subject to pledgee’s right 
therein and should be included in such 
representative’s account as an asset of 
deceased cotenant’s estate——In re Hoff- 


man’s Estate, 25 N.Y.S.2d 339, 175 
Misc. 607, as 
N.Y.Sur. Realty acquired by admin- | 


istratrix by foreclosure of mortgage 
as a salvage operation must be deemed 
“personalty” in hands of administra- 
trix, and hence title thereto did not 
vest automatically in distributees, but 
for purposes of distribution was pre- 
cisely the same as if it had continued 
in form of mortgage.—In re Valionis’ 
Estate, 26 N.Y.S.2d 540, 176 Mise. 110. 

N.Y.Sur. An executor ag such takes 
the unqualified legal title of all person- 
alty not specifically bequeathed, and a 
qualified legal title to that which igs so 
bequeathed, which he holds not in his 
own right but as trustee, and as to 
chattels and choses in action an execu- 
tor has but a qualified title, the right 
to apply them in discharge of debts 
after first exhausting all other proper- 
ty applicable to that purpose.—In/re 


Voelker’s Hstate, 27 N.Y.S.2d 839, 176 
Mise. 362. ; 
Pa.Orph. J. C. Throne opened a say- 


ings account on March 11, 1929 “In ac- 
count with J. C. Throne in case of 
death to Martha McCune.” Mr. Throne 
died on September 20, 1988; Mrs. Me- 
Cune has since died. In an action to 
determine which one’s personal repre- 
sentative was entitled to the fund, it 
was held that inasmuch as originally 
the money presumably was Mr. Throne’s 


ire. 


‘ 


i 


personal representative of Mr. Throne. 


L t with right of survivorship, 

ta ary disposition of the fund, 
or trust for the benefit of Mrs, Mc- 
une, the fund must be awarded to the 


—In re Throne’s Estate, 49 Dauph. 251. 

Pa.Orph. On a rule upon a_ trust 
company to show cause why it should 
not pay to an executor the funds in a 
savings account standing in the name 
of the decedent, the trust company filed 
an answer admitting the existence of 
the account but alleging that the pass 
book had not been produced. The 
terms of the deposit were that “No 
money will be received or paid by the 
Trust Co. without presentation of the 
depositor’s book. The book must be 
presented, viz: When a deposit is made, 
when a_ notice of withdrawal is given, 
when deposits are withdrawn.” The 
present whereabouts of the pass book 
is unknown. Held, that since the de- 
posit is in the name of the deceased, 
and there is no claimant other than his 
executor, there is no substantial dis- 
pute, and the executor is entitled to the 
deposit.—In re Schweitzer’s Estate, 49 
Dauph. 286. 


§ 322 
N.Y.Sur. That title of legacy was 
received by executor of deceased leg- 
atee in a fiduciary capacity did not 
make executor any less the complete 
legal owner thereof.—In re Schwarz- 
mann’s Wstate, 21 N.Y.S.2d 912, 174 
Mise. 834. . 
N.Y.Sur. Where testator bequeathed 
$2,000 to his brother and provided 
that the money should be placed in 
trust and, that $25 should be given to 
the brother by testator’s executor 
monthly until the $2,000 was used up, 
the bequest was a “general legacy” of 
$2,000 to be paid at the rate of $25 a 
month, the brother had a.vested inter- 
est in the fund, and no ‘“‘trust” was cre- 
ated, but the payment was merely de- 
ferred, and on death of brother, his 
administratrix was entitled to have the 
balance of the legacy paid over to her. 
—In re McGowan’s Estate, 26 N.Y.S.2d 
981, 176 Mise. 189. 
‘ 323 

Conn. The administrator was enti- 
tled to debts represented by deceased’s 
mortgages, which were personalty for 
purposes of the law of estates, and to 
relief against deceased’s assignments 


- of the mortgages which were void as 


. testamentary dispositions not made in 


“4 


] 


- 


compliance with requirements of stat- 
ute of wills, but a decree for the can- 
eellation of the assignments, rather 
than for a conveyance of the mortgages 
to the administrator, would serve every 
purpose in an action by heirs and the 
administrator to recover the property. 
Gen.St.1930, § 4876.—Bowen v. Mor- 
gillo, 14 A.2d 724, 127 Conn. 161. 

Il. The statute authorizing action 
against corporation to be commenced in 


eounty in which transaction or some 


part thereof occurred was applicable 
to action against nonresident insurer on 
liability policy covering claims against 
nonresident insured for injuries and 
deaths in Illinois automobile accident, 
and right to bring such action against 
jnsurer passed to insured’s adminis- 
trator as an asset of the estate, so that 
Illinois court could appoint Illinois ad- 
ministrator for insured. Smith-Hurd 
Stats. ec. 110, § 132(1).—Furst v. Brady, 
31 N.H.2d 606, 375 Ill. 425, reversing 
In re Brady’s Hstate, 24 N.H.2d 748, 
303 Ill.App. 139. ; 

Wash. The legislature when using 
the words ‘trespass committed on the 
estate’ in statute providing that exec- 
utors and administrators may maintain 
actions for ‘‘trespass committed on the 
estate’ of the deceased during his life- 
time, contemplated a direct damage or 
injury to physical property of the estate 
and not consequential loss which might 
result to the estate from trespass to 
the person in his lifetime, Rem.Rey, 
Stat. § 1519.—Boyd y. Sibold, 109 P.2d 
535. 
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Mass. Where a debtor is appointed 
administrator of his creditor’s estate, he 
must account for his obligation as a 


rh cash asset of 
Is 


sh as 
gus v. 


Mass. 3815. 


§ 327 

_Or. Where insured under automobile 
liability policy, who.was resident of 
Washington, was killed in automobile 
collision in Oregon, in which occupant 
of other automobile was injured, and 
insurer under policy was at time of 
accident and ever since such time au- 
thorized to do business in Oregon, li- 
ability of insurer on policy was an “as- 
set’’ of deceased motorist’s estate with- 
in meaning of statute, warranting ap- 
pointment of administrator in Oregon, 
so that an action could be brought on 
claim of liability arising out of acci- 
dent. O.C.L.A. §§ 1-312, 8-904, 8-905, 
19-206, 19-210, 19-211.—In re Vilas 
Hstate, 110 P.2d 940. 

Tenn. Under statute providing that 
right of action for injuries causing 
death should pass to decedent’s widow, 
to his children, to his next of kin or 
to his personal representative for bene- 
fit of his widow or next of kin, neither 
the claim nor recovery thereunder be- 
comes a part of decedent’s estate, and 
his personal representative, as such, 
has no interest in recovery, but is only 
a medium for enforcing rights of oth- 


ers. Williams’ Code, § 8236.—Cum- 
mins v. Woody, 152 S.W.2d 246, 177 
Tenn. 636. : 
§ 3238 y 
Cal.App. An oil.and gas lease for 


20 years and for so long thereafter 
as oil and gas were produced in pay- 
ing quantities was “realty” and 
should not have been distributed as 
“personal property’ to executrix.—In 
re De Barry’s Estate, 111 P.2d 728. 

Conn. Upon death of an _ intestate, 
his realty vests at once in his heirs, 
and an administrator does not have 
title to the realty although it is sub- 
ject to being brought within the scope 
of administration of the estate so far 
as necessary to the proper exercise of 
that administration. Gen.St.1930, § 
4956.—Bowen vy. Morgillo, 14 A.2d 724. 
127 Conn. 161. 

Ga. Where trust deed provided that 
if grantor’s daughter died without chil- 
dren, “the property shall revert back 
to the said William B. Hall’s Estate, 
the grantor herein named, and to his 
heirs and their sole use and _ benefit 
and behoof forever,’ the estate created 
was an “estate of inheritance’ and not 
an “estate of purchase” and on daugh- 
ter’s death without children, property 
reverted to estate of grantor, and hence 
administrator de bonis non with will 
annexed could maintain suit to recover 
the land as against contention that any 
right of action was in the heirs at law. 
Code 19383, §§ 118-901, 113-907, 113- 
1503.—Metropolitan Life Ins. Co. v. 
Hall, 12 S.E.2d 53, 191 Ga. 294. 

Ind.App. HPxecutor was not author- 
ized to take over real estate of which 
testator died the owner and to collect 
rents therefrom, in absence of some in- 
tervening reason, if personal property 
in the estate was sufficient to pay the 
debts thereof. Burns’ Ann.St. § 6-1304. 


—Cornet v. Guedelhoefer, 30 N.H.2d 
318. 
Iowa. Upon the death of testator, 


the realty passes to the devisees sub- 
ject to be divested for payment. of 
claims, and the executor has no inter- 
est in the realty. Code 1935, § 11952. 
—In re Schwertley’s Estate, 293 N.W. 
445. ; 

Mich. Title to realty ofan intestate 
passes to heirs at law subject to right 
of administrator to possession and in- 
come therefrom for purpose of paying 
debts to creditors and expenses of ad- 
ministration.—Diel v. Diel, 298 N.W. 
478, 298 Mich. 127. 

N.Y.Sur. Where real property had 
been specifically devised to testator’s 
widow as first charge upon estate of 
testator, but at time of his death the 
possibility existed that as result of ac- 
tion pending against him such real 
property might be subject to liability, 
executor acted properly in considering 
the real property as part of the es- 
tate pending final determination of the 
action and in obtaining authority from 


the debt 
tment.—Ar- — 


a 


Y.S.2d 39 

N.Y.Sur. Realty specifically d 
is not an “asset”? in hands of e 
tors, and its title passes direct to spe- — 
cific devisees pursuant to terms of will, © 
which has effect of a “conveyance.” 
Surrogate’s Court Act, § 202.—In r 
aera Will, 24 N.Y.S.2d 213, 175 M 
Ohio App. An administrator has_ 
claim or interest in the realty of a 
decedent, and administrator’s only righ 
is to sell the real estate when needed 
to pay debts of the estate—Bickley 
Citizens Sav. Bank & Trust Co., 34 N. 
2d 262. gene 

Pa.Orph. Where, upon the death of 
physician, his associate agrees, in co 
nection with buying decedent’s equi 
ment and continuing his office, to 
over his office records and to pay 
cedent’s widow (who is also hisses 1 
trix) a percentage of fees received from 
decedent’s former patients, sums Ss 
received are not a part of decedent’s es. 
tate and need not be accounted for b} 
the executrix.—In re Baer’s Hstate, 38 
Dae C. 409, 56 Montg. 286, 54 York 


Pa.Orph. Where realty descends by 
intestacy or is not expressly or im 
pliedly converted by the will or oth 
instrument passing title to it, or is not 
intended to pay the debts of the d 
ceased owner, the personal represent 
tives of the decedent are not charg 
with any duty or responsibility with re 
spect thereto, except to file an invento1 By 


3. £ hada 
N.Y.Sur. Balance due under land 
contract to deceased vendor on his — 
death was ‘‘personal property”, payable ~ 
by the vendee to administrators of de- — 
cedent’s estate to be distributed by 
them to next of kin as “‘personal prop-— 
erty.’”—In re McKinney’s WUstate, 24 
N.Y.S.2d 906, 175 Mise. 377. k 


§ 330 — ; 
Executor was not authori 
ed to take over real estate of wl 
testator died the owner and to colle 
rents therefrom, in absence of some y 
tervening reason, if personal property 
in the estate was sufficient to pay th 
debts thereof. Burns’ Ann.St. § 6-18 
F Acar vy. Guedelhoefer, 30 N.E:! 


7! 
Pa.Orph. An order directing an ex- 
ecutor to collect rents, under section | 
14 of the Fiduciaries Act of June 7, — 
1917, P.L. 447, 20 P.S. § 503, is meces~ 
sary only to assure the tenant of the © 
authority of the executor and is not a 
necessary element of the right to the 
application of the rents.—In re Shibe’s — 
Estate, 41 D. & C. 315. ce 


§ 354 io.” 
©.C.A.2. Under New York law, a de- 
ceased partner’s executors have no in- © 
terest in the firm assets, out only the 
right to an accounting. Partnership y 
Law N.Y. § 51, subd. 2(d).—Gugen- ~ 
heim v. Helvering, 117 F.2d 469. ee ae 
C.C.A.Tex. Where two. brothers, — 
Texas residents, were universal part- 9 
ners, and one died, leaving all his prop- 
erty after payment of debts to the sur- - 
vivor, neither the deceased’s estate nor 
the survivor as legatee could have any- ~ 
thing except an interest in what was 
left of the partnership property after 
the debts were paid. Rev.St.Tex.1925, — 
arts. 3314, 3343—Bahr v. Commission- — 
er of Internal Revenue, 119 F.2d 871. 
Tex.Civ.App. An administrator is 
not entitled to possession of partner- 
ship property, but surviving partner 
is entitled thereto and must account to 3 
administrator for decedent’s interest 
after partnership debts have been paid. 
—Turner v. Wilcox, 146 S.W.2d 264. 2 
The removal of a tugboat which was 
partnership property beyond county 
where deceased partner resided at time ~ 
of his death could not be fraudulent 


, * ee . ; us : yp aks 
—§ 85 ae ' 
as to probate court of such county, 
since such court had no jurisdiction to 
administer partnership. property.—Tur- 
ner vy. Wilcox, 146 S.W.2d 264. 


rs § 356 
ae D.C.Ky. The rights of a beneficiary 
named in a life policy are protected 
against the claims of the decedent's 
representative or a creditor. Ky.St. § 
655.—Fidelity & Columbia Trust Co. 
v. Glenn, 39 F.Supp. 822. z)' 2 
Pa.Orph. There was no merit in the 
_president’s refusal to deliver the check 
to the executor, where he did not deny 
that the union which he represented 
ordered the payment of this money to 
the estate of the decedent and delivered 
the check to him to be delivered to 
the executor. Neither did he deny his 
agency nor that he had performed his 
duty. Without such a denial the ends 
of justice would not be served by con- 
tinuing thig litigation with an order 
to file an answer.—In re Montgom- 
ery’s Estate, 89 P.L.J. 295. 
Petitioner, after a contest over de- 
edent’s will having been appointed ex- 
ecutor thereof, was entitled to receive 


the legal representative of the decedent. 
These averments did not raise such 
substantial dispute as to invoke the 
isdiction of the common pleas court. 
In re Montgomery’s Bstate, 89 P.L. 
io reas 


WS if § 357 : 
_ Neb. A homestead exemption is in 
no manner a part of the assets of an 
rsd estate to be administered in the probate 
 eourt.—U. S. Fidelity & Guaranty Co. 
Bates, 296 N.W. 560. 
N.Y.App.Div. Provisions of 
ractice Act exempting pension money 
from liability for debts do not render 
real estate purchased with pension 
money exempt from payments of pen- 
-gioner’s debts after his death. ivil 
Practice Act, § 667._In re Stevens’ Hs- 
tate, 24 N.Y.S.2d 786, 261 App.Div. 48. 
Pension moneys of deceased who had 
_ been receiving pension as widow of de- 
_ seased Civil War veteran were liable for 
debts of her estate to be paid_in due 
course of administration. Civil Practice 
Act, § 667.—In re Stevens’ Estate, 24 N. 
 Y.S.2d 786, 261 App.Div. 48. 
Pa, Under Act of Congress authoriz- 
ing issuance of adjusted service bonds 
to veterans, bonds were directed to be 
paid to estate of a deceased: veteran, 
not as an asset thereof, but merely for 
the purpose of ascertaining the veter- 
-an’s next of kin, and the act express- 
ly relieved the bonds from taxation. 
$8 U:S.C.A. § 454a; Adjusted Compen- 
sation Payment Act of 1936, § 1 et seq., 
$8 U.S.C.A. § 686 et seq.—lIn re 
Schmuckli’s Hstate, 17 A.2d 876, 341 


Pa. 36. 
8 358 

C.C.A.9. Under California law, prop- 
erty held by a decedent in joint tenancy 
never comes within jurisdiction of pro- 
- bate court, a fact that can be deter- 
mined in any collateral proceeding con- 
cerning title to such property.—Tooley 
-v. Commissioner of Internal Revenue, 
121 F.2d 350. 

Cal.App. Where an officer of the 
court without authority withholds per- 
sonal property of the estate, the pro- 
_ bate court may require him to restore 
_ the property to the estate, and if he be 
deceased, his estate may not retain 
any part of the funds withheld. Pro- 
q bate Code, § 911—In re De Barry’s 

state, 111. P.2d 728. 


Il.App. An administrator of estate 
of deceased husband who had joint sav- 
ings account with wife and a check- 

ing account, and who obtained receiy- 
er’s certificate of proof of claim after 
bank closed, and who entered into 
agreement with daughter after wife’s 
death by which joint tenancy with 
right of survivorship was created as to 
receiver’s certificate, was not entitled 


Civil 


fb, q ; 
to future dividends paid on accoun 


but daughter had right to take such 


dividends, where previous. decree of 
county court had declared daughter to 
be the owner of such certificate.—Dy- 
er v. Dooley, 28 N.H.2d 738, 306 Ill. 
App. 477. : 
Iowa Where insolvent automobile 
dealer borrowed money to pay sight 
draft and secure bill of lading covering 
automobiles, and lender after paying 
the sight draft procured bill of lading 
and delivered it to dealer as part of 
single transaction involving execution 
of purchase-money note and- mortgage, 
dealer received only a limited interest 
and remaining interest consisting of 
purchase price furnished did not be- 
come a part of his property nor part 
of his estate subject to claims of the 
estate or of its other creditors—In 


re Lewis’ Hstate, 298 N.W. 842, 230° 


Iowa 694. 
Where insolvent automobile dealer 
borrowed money for payment of sight 
draft in order to procure bill of lading 
covering automobiles, and lender as 
part of the transaction and without 
intent to defraud other creditors of 
dealer received a chattel mortgage on 
the automobiles, administratrix of deal- 
er’s estate acquired no greater interest 
in the automobiles than dealer, and 
administratrix after selling the auto- 
mobiles was entitled to distribute as 
assets of the estate only such portion 
of proceeds as was in excess of the 
purchase money paid by lender, not- 
withstanding that dealer had retained 
possession of the automobiles, that his 
estate was insolvent, and that the mort- 
gage was not recorded until after his 
death. Code 1939, § 10015.—In re 
Lewis’ Hstate, 298 N.W. 842, 230 Iowa 
694, 
N.Y.Sur. 
traced and 


Where moneys’ have been 
identified as funds of an- 
other person, they may not be_ sub- 
jected to the payment of funeral ex- 
penses, administration expenses, includ- 
ing commissions, or debts of decedent, 
and such funds and property do not 
constitute “estate assets” and _ their 
misapplication or diversion to improper 
purposes constitutes a “breach of 
trust’”’.—In re Sieleken’s Bstate, 29 N. 
¥.8S.2d 193, .176), Mise. 799. 
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Cal. The administratrix of estate of 
deceased oil and gas lessee, who as- 
signed lease before ‘his death to cor- 
poration without reserving any interest 
therein, has no right or interest as 
representative of deceased’s general 
creditors in proceeds of sale of oil pro- 
duced under lease, as deceased had no 
interest therein at time of his death. 
—Wortley v. Wood-Callahan Oil Co., 
112 P.2d 226, 17 Cal.2d 762. 

Where all of oil and gas lessee’s in- 
terests in lease and royalties thereun- 
der were conveyed by him to corpora- 
tion during his lifetime, no part of 
such interests could be reached by his 
heirs, personal representatives, or cred- 
itors after his death, in absence of 
fraud on creditors by such conveyance. 
—Wortley_v. Wood-Callahan Oil Co., 
112 P.2d 226, 17 Cal.2d 762. 


_A reservation of royalty holders’ 
rights in oil lessee’s assignment of 
lease to corporation, which procured 
court order permitting payment of pro- 
ceeds of sale of oil produced to such 
holders, gave administratrix of de- 
ceased assignor’s estate no right to or 
interest in such proceeds, as such res- 
ervation protected royalty holders as 
against assignee, between which and 
such holders there was no dispute.— 
Wortley v. Wood-Callahan Oil Co., 112 
P.2d 226, 17 Cal.2d 762. 


The administratrix of estate of de- 
ceased oil lessee who assigned lease to 
corporation before ‘his death cannot as- 
sert invalidity of oil royalty interests, 
issued by deceased in excess of number 
permitted by corporation commission- 


er in violation of statute. Corporate 
Securities Act, St.1917, p. 673.—Wort- 
ley v. Wood-Callahan Oil Co., 112 P.2d 
226, 17 Cal.2d 762. : 

Iowa. Where intestate discharged 


mortgage executed in his favor by son 
in order to enable son to obtain loan 
from Federal Land Bank, and after in- 


; ‘ 
with consent of administratrix and oth- _ 
er heirs son executed note and mort-_ 
gage in favor of widow, administratrix. 
could not rely on alleged violation of 
“pnublie policy” consisting of breach of 
conditions imposed by Bank, or on 
“mutual mistake’, as ground for hav- 
ing note and mortgage declared an as- 
set of the estate—In re Van Hauen’s 
Dstate, 294 N.W. 901. 

Ohio App. The balance remaining at 
time of decedent’s death in a savings 
account which decedent had opened 
in the name of First Chureh of Christ. 
Scientist Building Fund was part of 
decedent’s estate and could. not be 
claimed by church where decedent had. 
directed bank to honor only with- 
drawals made by herself, and there 
was no evidence that account rep- 
resented church funds or that it was a 
trust fund or a gift—In re Matthes’ 
Hstate, 35 N.W.2d 864, 67 Ohio App. 
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Cal.App. Where decedent agreed to 
transfer to his daughter property com- 
ing into his hands in consideration of 
her signing collateral agreements with 
bank pledging stock issued in her name 
as security for decedent’s loans to buy 
stock, but decedent never paid incum- 
brances against stock and thus never 
owned it, transfers thereafter made to | 
daughter at time when decedent’s lia- 
bility exceeded fair market value of his 
assets, thus rendering decedent “‘in- 
solvent”, were without consideration 
and were void as to existing creditors. 
and hence property transferred was re- 
quired to be accounted for by daugh- 
ter as executrix as assets of decedent’s | 
estate. Civ.Code, § 3442.—_In re Boggs’ 
Hstate, 112 P.2d 961. 

Pa.Orph. Generally speaking prop- 
erty which has been assigned or con- 
veyed: by the decedent after the man- 
ner of a gift, confers a title upon the 
donee or grantee subject to the lawful 
demands of prior existing creditors of 
the estate. The executor or adminis- 
trator, representing these and other in- 
terest against the expressed or implied 
wishes of the decedent himself, if need 
be, may and ought to procure all as- 
sets suitable for discharging demands 
of this character, but if any balance is 
left over, it goes, not to the next of 
kin, but to the donee or grantee, for 
the revocation of any gift for the bene- 
fit of creditors of the decedent is only 
pro tanto.—In re Metzgar’s Ustate, 22 
Erie 281, 54 York 197. : 
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Cal. In action by administratrix of 
deceased oil lessee’s estate for pro- 
ceeds of sale of oil produced under 
lease, which deceased assigned to de- 
fendant corporation before his death, 
Plaintiff’s motion to introduce in eyi- 
dence file of Superior Court’s probate 
department, containing claims of cred- 
itors of estate, was properly denied, as 
plaintiff had no right to or interest in 
oil royalties —Wortley v. Wood-Calla- 
Hee Oil Co., 112 P.2d °226, 17 Cal.2d 

Cal.App. Ordinarily, a presumption 
of fraud and undue influence in de- 
ceased’s execution of joint tenancies 
with defendant with right’ of survivor 
would arise from the fact that defend- 
ant had been acting as agent of the 
deceased.—_Brown v. MacDougall, 112 
P.2d 678. 

In action by heirs of deceased and 
administrator of deceased’s estate to 
recover money and property which had 
formerly been owned by deceased but 
which at time of this death stood in 
the name of deceased and defendant 
as joint tenants with right of survivor- 
ship, evidence was sufficient to over- 
come presumption of fraud and undue 
influence in connection with execution 
of the joint tenancies which arose from 
fact that defendant had acted as agent 
for deceased, and sustained judgment 
for defendant.—Brown v. MacDougall, 
112 P.2d 678. 

Cal.App. In action by executors und 
decedent’s son to have surviving widow 
account for, as property of estate, 


tenant, finding that there was no un- 
due influence by wife and that decedent 
acted freely in the matter was sus- 
tained by the evidence.—Sanders Vv. 
Crabtree, 112 P.2d 923. 

App.D.C. Evidence supported _find- 
ings that funeral business owned and 
operated by decedent at her death had 
a good will which was not terminated 
by decedent’s déath, even though. dece- 
dent’s sister became sole. owner by 
survivorship of premises on which busi- 
ness was located, that good will had 
some value and was an asset of the 
estate, that sister and manager inter- 
meddled, and that administrator aided 
and abetted them in doing so, and 
_ hence administrator, who omitted good 

will from inventory, refus to ask 
for probate court’s authority to sell 
good will or business as a going con- 
cern, and included no statement of. in- 
come from business in his reports or 
- aceounting, was equally responsible 
with sister, if not more so, for her 

uierinedgling so Burke y. Canfield, 121 
F.2d 877, ; f 

Iowa. In proceeding by administra- 
trix of intestate to have note and mort- 
gage in favor of widow declared an as- 
set of the estate, on ground that note 
and mortgage were renewals of note 
and mortgage previously given to in- 
testate, where it appeared that admin- 
istratrix and other heirs had sought 
to persuade heir, by whom note and 
mortgage were executed, to make note 
and mortgage to the estate, but son 
refused and finally with consent of all 
heirs executed the note and mortgage 
in favor of widow, evidence would not 
sustain finding that note and mortgage 
were in truth given to estate or heirs. 

ane re Van Hauen’s Estate, 294 N.W. 

Ky. On exceptions to final settle- 
ment by administratrix of Her deceased 
husband’s estate on ground of her fail- 
ure to account for automobile, evidence 
that automobile license was issued to 
decedent and automobile assessed for 
taxation in his name for year in which 
he died, that it was purchased on cer- 
tain day of preceding year, that $550 
cash was paid therefor on that day, as 
shown by seller’s receipt produced by 
administratrix, and that she withdrew 
from bank on same day $500, which, 
with $50 in her possession, was paid 
for automobile, supported circuit 
court’s finding that automobile belong- 
ed to administratrix.—Rose vy. Rose, 

152 S.W.2d 608, 287 Ky. 224. | 

Mo. In wife’s action against de- 
ceased husband’s administrator to es- 
tablish her interest in secured notes, 
evidence was sufficient to trace pro- 
ceeds from real estate held by the en- 
tirety to secured notes, so as to give 
wife an interest in the notes by the 

entirety.—Schwind v. O’Halloran, 142 

S.W.2d 55. 

-N.Y.Sur. Evidence established that 

bond and a coupon due thereon on 

date of deceased’s death hac heen 
transferred by deceased in his life- 
time to his wife, so that wife was not 
required to account for bond and 
coupon in filing her account as execu- 


trix._In re Sobel’s Estate, 22 N.Y.S. 
2d 732, 175 Mise. 171. 
Evidence established that funds, 


which were withdrawn from savings 
bank account in name of deceased and 
deposited three days before his death 
in a joint bank account of deceased 
and wife, were property of deceased 
and that joint form of account was 
for his convenience only and that there 
existed no right of survivorship in 
wife, and hence wife, in filing her ac- 
count as executrix, was required to 
include in estate assets the net bal- 
ance of the account after deduction 


gag 
Y.8.2d 732, 175 Mise. 171. 

Pa.Super. In replevin action against 
decedent’s brother and widow, in their 
representative capacities as executor 
and executrice, to recover possession of 
diamond ring which widow had deliv- 
ered to brother for safekeeping, testi- 
mony of brother that when decedent 
was taken to hospital brother advised 
widow to remove ring from decedent’s 
finger and that when served with writ 
of replevin brother told attorney that 
he was holding ring for widow did not 
show a transfer of ring to widow or 
that ring was not actually or presump- 
tively in decedent’s possession after de- 
cedent was taken to hospital.Hoak v. 
Unger, 18 A.2d 105, 143 Pa.Super. 389. 

Pa.Com.Pl. Where a bill by an ad- 
ministratrix averred that decedent at 
the time of her death operated a dairy 
farm with the assistance of her two 
children, who acted as her employees 
and who handled and collected accounts 
and moneys of their mother and who 
had resided on the farm, had not ac- 
counted to the plaintiff for accounts 
and moneys and rentals, but did not al- 
lege, nor was there any attempt to 
prove at the hearing, that either of the 
defendants was indebted to the dece- 
dent or that either of them had any 
money or other property in their pos- 
session belonging to the decedent, the 
court on motion by the defendants, in 
accordance with Equity Rule No. ; 
dismissed the bill—Robinson y. Pain- 
ter, 23 West. 111. 

In a proceeding for an secoun ting or 
to recover personal property alleged to 
belong to a decedent’s estate the burden 
of proof is on the representative of the 
estate to show by a preponderance of 
evidence that this property belonged 
to the decedent and had been placed in 
the hands of the defendants who had 
a duty to account.—Robinson v. Pain- 
ter, 23 West. 111. 

S.C. In action by executor de bonis 
non of the estate of testator, against 
executor of estate of testator’s deceased 
daughter, involving question of owner- 
ship of money found in a trunk in 
home in which testator had resided 
and in which his daughter continued to 
reside after testator’s death, statement 
of one of testator’s sons who took 
part in counting the money found in 
the trunk, to the effect that he rec- 
ognized some of the money as _ that 
received for a cotton crop of the testa- 
tor, which testator’s sons had brought 
to him from the place of sale of the 
cotton, was admissible—Quick  v. 
Owens, 15 8.B.2d 837, 198 S.C. 29. 

Evidence established that money 
found in trunk in house in which testa- 
tor had resided until his death and in 
which his daughter continued to reside 
until her death belonged to the testa- 
tor and not to the daughter.—Quick 
v. Owens, 15 S.H.2d 837, 198 S.C, 29. 

Utah. Evidence supported judgment 
awarding proceeds of life policy to one 
who: claimed to be entitled thereto by 
reason of assignment from insured.—- 
In re McLaren’s Hstate, 106 P.2d 766. 
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N.Y.Sur. Under Surrogate’s Court 
Act, on application of an executor or 
administrator, Surrogate may appoint 
two disinterested appraisers as often 
as may be necessary to appraise per- 
sonalty of the estate. Surrogate’s 
Court Act, § 195.—In re Heimer’s Es- 
tate, 23 N.¥.S.2d 581, 175 Misc. 412. 

Ohio App. The primary purpose of 
an. “inventory”? of decedent’s estate is 
to furnish a list of property which ap- 
pears to belong to decedent and a val- 
uation thereof, and inventory, being 
made on an ex parte investigation, 
binds no one, and it is only when ex- 
ceptions are filed and jurisdiction of 
probate court is invoked to inquire in- 


457. 


should be left of the estate after pay- 
ing creditors, taxes, ‘funeral charge: 
expenses of administration and — 
widow's allowance, would go to. Ge 
executrix as _ beneficiary under will. 
Rey.Code 1928, § 3975.—In re Nolan’ 
Estate, 108 P.2d 391. its ¥ 
Il.App. Byidence that testator ha 
expressed a desire that stock in pos- 
session of bank as collateral be turned 
over to his wife, and that he exect 
instrument directing attorney 


trustee to procure the stock and place — 


it in name of testator’s wife, establis! 
ed that testator had divested him: 
of all interest in the stock and 
assigned his interest to his wif 
to make unnecessary inclusion the 
in inventory filed by executri: 
re Haegele’s Estate, 30 N.E.2d 148, | 
Ill.App. 383. ae 
Pa.Super. The inventory of estate o 
deceased should be confined to the p 
sonal estate of decedent on the dat 
his death.—In re Long’s Estate, 17 
2d 686, 143 Pa.Super. 176. x 
Pa.Com.Pl. A building and loa 
sociation was decreed to hold a 2c 
fied sum of money as trustee for 
on behalf of plaintiff and was enj 
from paying it to any one else, whel 
plaintiff had given the money t 
brother to be deposited in ‘his — 
name and in whose name it stoo 


e 
Hartman v. Dime Building and Lo 
Ass'n, 89: P,L:J,,. 273. yeaa 

Tenn. A note from administrator t 
deceased, being prima facie an asset 
of the estate, should be listed by ad- 
ministrator in. the inventory, 
the event that administrator claims 
gift of note, such listing should be fol- 
lowed immediately by a statem 
claim of gift by deceased to admini 
trator individually.—In re Love’s Es 
tate, 145 S.W.2d 778. i Be 

An administrator must inventory 
notes and accounts prima facie due ¢ 
ceased, and must list all personal prop 
erty in deceased’s possession at time 


of deceased’s death, and persons whose — 


names appear on notes can subsequent 
ly establish the fact that the notes 
were forged, or have been forgiven or 
paid, and accounts can be disputed and 


recoveries thereon defeated, and other 
persons may establish superior claims © 


or titles to personal effects possesse 

by deceased at time of death—In 

Love’s Estate, 145 S.W.2d 778. 4 
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Mo.App. A surviving husband’s pro- 


ceeding, wherein husband filed petition — 


in probate court for an order declarin 
personalty held by deceased wife to 
be a trust for husband’s benefit, could 
not be deemed a proceeding under the 


ing inventories, appraisements, and no- 
tice of letters. Rev.St.1939, 
seq., Mo.St.Ann. § 57 et seq., 
seq.; 
Ann. § 63 et seq., p. 88.—In re Main’s 


p. 35 et. 


Estate, 152 S.W.2d 696, transferred 146 — 


S.W.2d 597. 

Pa.Orph. Where a decedent’s broth- 
ers and sisters institute an action to 
eject her surviving husband from real 
estate belonging to her estate, upon the 

round that he is barred by desertion 
rom Claiming any share therein, the 
orphans’ court 
the estate has discretionary power, at 
any time before the ejectment proceed- 
ings have proceeded to judgment, to 


possessed, and whatever — 


had 


article of Administration Law respect- 


Rev.St.1939, § 63 et seq., Mo.St. — 


having jurisdiction of 


§ bY vebeae 


share of the real estate under section 2 

of the Intestate Act of June 7, 1917, 

. PL. 429, 20 P.S. § 1 et seq.—tIn re Bil- 
 jiard’s Hstate, 38 D. & C. 256. 
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a. Inventories made in_ succession 
were prima facie valid and were not 
“i invalidated nor rendered subject to 

annulment because made without no- 

tifying some of legatees named in tes- 
- tator’s will, where inventories were 
- not binding on legatees. Code Prac. 
art. 935.—Succession of Price, 2 So. 
24 29, 197 La. 579. : 
_ Inventories made in succession were 
not invalidated by failure to appoint 
an attorney for absent heirs in absence 
of any showing of necessity therefor 
_ or of any error in the inventories. 
Code Prac. art. 935.—Succession of 
mY Price, 2 So.2d 29, 197 La. 579 
On the question of inventories, where 
testator had disposed of all his effects 
n will, provisions of Civil Code relat- 
ng to appointment of counsel for ab- 
sent heirs were inapplicable on ques- 
tion of necessity for appointment of 
attorney to represent absent legatees 

the succession, since there is a dif- 
erence legally between an “‘heir’’ and 


1667.—Succession 0 
ELON Muay 579. tae 
ie La, Since inventories are not bind- 


that appraised value of mining claims 
is so out of proportion ‘to the actual 
value as to indicate fraud in the ap- 
Na" praisement, then the court may _ cause 
ig a proper appraisement to be made and 
cause the administrator’s fee to be 
based thereon, since fraud _ vitiates 
everything. Rev.Codes 1935, §§ 10282, 
10288, 10287.—In re Walker’s Estate, 
becL06) P20. 341. 
Ohio. Where exceptions to inventory 
and appraisal in administration of es- 
. tate were sustained by the probate 
court, and no record was taken at the 
ey _ hearing, notice of appeal to the court 
of common pleas, filed by the adminis- 
_tratrix 19 days after the exceptions 
were sustained, was timely filed, 
against contention that notice was re- 
- quired to be filed within ten days after 
entry of the probate court’s order. 
Gen.Code, §§ 10501-56, 12223-7.—In re 
Knechtges’ Hstate, 32 N.H.2d 410, 138 
Ohio St. 24. 
ee ] § 383 
_. Ky. Where administratrix of hus- 
band’s estate was also executrix of her 
«deceased mother’s estate, failure of the 
_ administratrix, while acting as execu- 
trix of mother’s estate, to inventory or 
list the note in favor of deceased hus- 
_ band as a liability of the estate of her 
deceased mother, did not render note a 
nullity or bar action by administratrix 
as such to enforce payment, so long as 
_ trust imposed upon her as administra- 
trix of estate of her deceased husband 
. was continuing and in force.—Griffith’s 
Adm’x vy. Miller, 149 S.W.2d 11, 285 
Ky. 675 


__ La. An inventory is not conclusive 
but is subject to contradiction and 
change by proper proof.—Succession of 
'Price,2 So.2d 29, 197 La. 579. 

Pa Mass. An inventory of assets of de- 
at _ ceased’ estate is not conclusive for or 
against administrator, and any omis- 
sion, error or erroneous statement may 
a Pocoed on accounting. G.L.(Ter. 
_ Ed.) c. 195, § 6; c. 206, § 5.—Argus 
) Seca 32 N.H.2d 211, 308 Mass. 
N.Y.Sur. In determining whether 
value of estate is over or under $100,- 
' 000 for purpose of computing commis- 
sions due testamentary trustees, Sur- 
rogate could inquire into facts and 
determine value upon accounting of 
executors at time assets were turned 
over to trustees, and inventory at time 
of testator’s death was not conclusive. 
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Ohio App. The primary purpose of 
an “inventory” of decedent’s estate is 
to furnish a list of property which ap- 
pears to belong to decedent and a val- 
uation thereof, and inventory, being 
made on an ex parte investigation, 


binds no one, and it is only when ex- | 


ceptions are filed and jurisdiction of 
probate court is invoked to inquire in- 
to validity of schedule of property that 
proceeding concerning inventory ta s 
on character of litigation.—Scott “v. 
Mofford, 28 N.H.2d 947, 64 Ohio App. 
457. 

Where decedent, who was plaintiff’s 
father, executed and delivered a deed 
to plaintiff in decedent’s lifetime with 
intent to have deed take immediate ef- 
fect, and manual redelivery of deed to 
decedent was not for purpose of re- 
investing decedent with title, inclusion 
of real estate covered by deed in in- 
ventory of decedent’s estate and plain- 
tiff’s failure to file exceptions thereto, 
there being no hearing conducted by 
probate court concerning inventory, did 
not operate as “res judicata” or ‘‘es- 
top” plaintiff from maintaining a sub- 
sequent action for possession of real es- 
tate as against defendant, who had been 
given decedent’s property by decedent’s 


will. Gen.Code, §§ 10509-40, 10509- 
45, 10509-59, 10509-61, 10509-119.— 
Scott v. Mofford, 28 N.H.2d 947, 64 


Ohio App. 457. 

Pa.Orph. Where a testator provided 
by his will that any advancements 
made to any legatees should be de- 
ducted from their distributive shares, 
and one of the executors named in the 
will is a legatee and son of the testa-. 
tor, and the remaining legatees, daugh- 
ters of the testator, file their petition in 
Orphans’ Court alleging, inter alia, the 
failure of the executors to file a correct 
inventory of the estate and their re- 
fusal to permit inspection of testator’s 
books and papers by the legatees, the 
court will grant a hearing on the pe- 
tition and the answer denying the al- 
legations of the petition.—In re Bar- 
bey’s Estate, 33 Berks 159. 


Tenn. As against administrator, in- 
ventory furnished and made out and 
sworn to by him is conclusive to charge 
him, unless he can show that he was 
mistaken in the facts upon which he 
admitted his liability—In re Love’s 
Hstate, 145 S.W.2d 778. 

An administrator purposely charging 
himself with a note in his inventory 
and in his settlement is conclusively 
bound thereby, unless he can show that 
he was mistaken in the facts upon 
which he admitted liability—In re 
Love’s Hstate, 145 S.W.2d 778. 

A county court order amending in- 
ventory so as to; include administra- 
tor’s note to deceased as asset of estate 
was not a judicial determination that 
note was asset of estate so as to make 
plea of “res judicata’’ available to dis- 
tributees seeking in county and circuit 
courts to hold administrator liable on 
the note, where administrator did not 
intend to thereby admit liability on 
note, but simply to list note as prima 
facie asset subject to administrator’s 
defense of a gift of note—In re Love’s 
Estate, 145 S.W.2d 778. 

A county court order amending in- 
ventory so as to include administrator’s 
note to deceased as asset of estate, did 
not “estop’”’ administrator from assert- 
ing that deceased gave note to-admin- 
istrator, where administrator did not 
admit liability, but orally and in an- 
swer to petition seeking to hold him 
liable, as well in accounting with clerk 
of county court, denied liability, and 
petitioners were not misled and were 
not prejudiced by the order.—In re 
Love’s Hstate, 145 S.W.2d 778. 

Where an administrator through mis- 
take charges himself with a note, the 
Court of Chancery has inherent power 
to grant relief—In re Love’s Dstate, 
145 S.W.2d 778. ° 

The county court has jurisdiction to 
relieve administrator from liability on 
note executed by administrator to de- 
ceased, and listed by administrator as 
an asset of estate, where administrator 


Tex.Civ.App. 
of will, had right to administer there- 
on in accordance with the will, and 
his right was not conditioned on com- 
pliance with the law as to filing in- 
ventory, appraisement and list of 
claims, notwithstanding that it was his 
duty to file the inventory and appraise- 
ment.—Ray v. Fowler, 144 S.W.2d 665. 
Hrror dismissed, Jace rent correct. — 
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©.C.A.N.C. Executors are personal 
representatives of a decedent and have 
power to act for him in determining, 
in accordance with law, what consti- 
tutes assets of the estate—Penn v. 
Robertson, 115 F.2d 167, affirming 29 
F.Supp. 386. } 

Ariz. The province of a_ personal 
representative is to protect the estate 
and not the claimed interests of third 
parties or strangers, especially at the 
expense of the estate.—In re Nolan’s 
Estate, 108 P.2d 391. 

Cal. An administratrix represents 
deceased’s creditors and owes fiduciary 
duty to collect all sums due his estate 
so that creditors’ claims against it may 
be satisfied, but has no greater rights 
as such representative than deceased 
had before his death.—Wortley  v. 
Wood-Callahan Oil Co., 112 P.2d 226, 
17. Cal.2d 762. ; 

Conn. An administrator is a trustee 
or an agent for a claimant, but-he is 
not entitled to protect the interests of 
a claimant by appealing from the 


court’s disallowance of a claim which — 


the administrator has allowed but has 
not paid, since the administrator is to 
even a greater extent the trustee for the 
heirs at law, and may not represent 
the personal interests of a claimant at 
expense of the estate to detriment of 
the heirs.—Hkdahl v. Wessman, 14 A.2d 
757, 127 Conn. 141, 129 A.LiR: 920° «* 

Iowa Administratrix represented all 
persons having an interest in estate, 
and represented and was bound to 
protect not alone general creditors or 
existing creditors but also the interests 
of the holder of purchase-money chattel 
mortgage who claimed, a superior right 
to property in’ her possession.—In re 
es ial Hstate, 298 N.W. 842, 230 Iowa 

La, Where a succession is accepted 
under benefit of inventory, as it must 
be for a minor heir, it must be ad- 
ministered and liquidated for the bene- 
fit of creditors primarily, even though 
the beneficiary heir himself is the ad- 
ministrator, and the rights of the bene- 
ficiary heir are only residuary. Civ. 
Code, arts. 1039-1070.—Kelley vy. Kel- 
ley, 3 So.2d 641, 198 La. 338. 

Miss. Decedent’s creditors have the 
first claim against the estate, and it is 
the paramount duty of the administra- 
tor to protect their interests—Stone 
v. Townsend, 1 So.2d 237. ° 

The administrator is more a repre- 
sentative of the creditors of decedent 
than of the heirs. He is a ‘trustee’ 
for the heirs in the limited and_ sec- 


ondary sense of making distribution . 


after payment of debts and expenses. 
No “privity” or ‘“trusteeship” exists 
between administrator and creditors of 
heirs at law.—Stone v. Townsend, 1 
So.2d 237. 

Miss. The administrator represents 
the decedent and is primarily a “trus- 
tee” of decedent for the purpose of 


handling his estate and paying his 
pA ike v. Townsend, 1 *30.2d 


* 


i a 


Executor, upon probate ~ 


—_~ 


general ad DietEas 
estate.—Flegenheimer v. 
an, °3 -H.2d 591, 284 N.Y. 268, 
rming 19 N.Y.S.2d 348, 259 App.Div. 
_ 847, appeal granted 20 N.Y.S.2d 670, 
259 App.Div. 914, answering certified 
questions 20 N.Y.S.2d 670, 259 App. 
Div. 914. . t 
OhioApp. A fiduciary, either select- 
ed by the testator or the court, is ex- 
pected to honestly and faithfully ad- 
minister his trust, and beneficiaries in 
the absence of notice to the contrary 
are warranted in placing full faith 
and credit in such fiduciary.—In re 
Chambers’ Estate, 36 N.E.2d 175, ap- 
peal dismissed 24 N.E.2d 601, 1386 
Ohio St, 202. 
Pa.Super. An administrator is not 
only a trustee for benefit of creditors, 
but for widow and children of decedent, 
—In re Davies’ Estate, 21 A.2d 517. 
Tenn.App. When an executor occu- 
pies relation of a trustee as to widow, 
and is bound to deal with widow in ut- 
most good faith and to disclose to her 
material facts within his knowledge 
whenever widow’s interest is to be af- 
fected by a transaction with executor, 
concealment by executor becomes 
fraudulent in law and furnishes_ basis 
for equitable relief.—Baker vy. Baker, 
142 S.W.2d 737. 
§ 391 
N.J.Ch. A will should be a law to 
executors and trustees, from which 
they are not warranted in swerving 
unless under the direction of the court 
of chancery, the orphans’ court, or 
some such proper judicature.—First 
Camden Nat. Bank & Trust Co. v. 
Wilentz, 19 A.2d 648, 129 N.J.Eq. 3338. 
Ohio App. Courts do not favor the 
exercise of an arbitrary power by an 
executrix unless testator’s intention to 
confer such power is clear.—In re Hl- 
es Bstate, 32 N.E.2d 23, 66 Ohio App. 
A court may not interfere with execu- 
tion of discretionary powers granted by 
will to executrix or with the honest 
exercise of that discretion, in absence 
of an abuse thereof, though the, grant 
of such arbitrary powers may be pro- 
vocative of litigation.—In re Ellis’ Hs- 
tate, 32 N.H.2d 23, 66 Ohio App. 121. 
' Tex.Civ.App. Under will proxiding 
that five years should be taken to win 
up the estate distributing about one- 
fifth annually among beneficiaries if 
partition among beneficiaries could not 
be effected by executor, it must have 
been intention of testator to invest ex- 
ecutor with all of powers necessarily 
incident to a proper discharge of trust 
imposed.—Henderson v. Stanley, 150 
S.W.2d 152, error granted. 


rogan, 30 N. 


§ 393 
Cal.App. The probate court has 
power to supervise the conduct of ad- 
ministrators and is the tribunal to ap- 
prove or disapprove if they neglect to 
procure authorization to perform acts. 
—In re Maddalena’s Estate, 108 P.2d 


17. 

Cal.App. The probate court is 
guardian of the estates of deceased 

persons and has control of the per- 
gon appointed by it to administer the 
estate, subject to review. Probate 
Code, §§ 614, 615.—In re De Barry’s 
Hstate, 111 P.2d 728. “ 

Ind. A personal representative of an 
estate is regarded as an officer of the 
court and must look to the court or 
the law for his authority in dealing 
with the assets of the trust.—State ex 
rel. Department of Financial Institu- 
tions v. Kaufman, 30 N.H.2d 978. 

Me. Where a fiduciary, whether an 
executor or a trustee, is in doubt as to 
the proper performance of his du- 
ties, equity court may instruct fidu- 
ciary concerning his duties in admin- 
istration of estate committed to his 
care. Rev.St.1930, c. 91, § 36, par. 10. 
—Moore v. Bmery; 18 A.2d 781. 

Mass, On appeai from decree in- 
structing executors as to will heard 
by Supreme Judicial Court on a tran- 
script of the evidence and a report of 
the material facts, Supreme Judicial 
Court was under duty to examine 
the evidence and come to its own con- 
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0} set 

ndin judge unless they 
were s plainly wrong.— 
Adams vy. Adams, 33 N.H.2d 314, 308 
Mass. 584. i 
On appeal from decree instructing 
executors as to will heard on tran- 
script of evidence and report of ma- 
terial facts, if appellant believed that 
report of material facts was not suffi- 
ciently full, he should have requested 
trial judge to amplify his findings — 
Adams v. Adams, 33 N.E.2d 314, 308 
Mass. 584. 

S.C. Under statute, it is the duty of 
the probate judge to properly super- 
vise the actions of fiduciaries appointed 
by and reporting to his court. Code 
1932, §§ 9012, 9022-9026.—Hunter v. 
Boykin, 10 S.H.2d 152, 195 S.c. 23. 

_ Tex.Civ.App. Where the only ques- 
tions involved in construction of will 
and codicil related to manner of pay- 
ment of annuities provided for legatees, 
and will and codicil made the annuities 
a charge on the estate prior to bequests 
of $1 and $2,500 to son and grandson 
and prior to rights of public charity in 
the residue, and no contention was 
made that executors abused their dis- 
eretion as_to son and grandson and 
Attorney General as legal representa- 
tive of public charities, son and grand- 
son and Attorney General were not 
“necessary parties’ to suit by executors 
for judicial construction of the obliga- 
tions of executors to the annuitants.— 
Miller vy. Davis, 146 S.W.2d 1006, error 
granted, 


§ 397 
D.C.Cal. An  annuitant’s executor 
was not barred by ‘estoppel’ from 
rescinding contract and recovering 


single premium paid on ground that 
single premium life annuity was issued 
rather than “single premium refund” 
contract intended by annuitant, mere- 
ly because annuitant and subsequently 
annuitant’s guardian failed to examine 
the contract and received quarterly 
payments thereunder, where annuitant 
did not know amount of annuity pay- 
able under “single payment refund” 
contract.—Bailey v. New England Mut. 
Life Ins. Co. of Boston, Mass., 35 F. 
Supp. 1007. 


Cal.App. The probate judge errone- 
ously permitted executrix to credit 
herself with $195 per month as rent 
for furniture located in leased estate 
property, since an executrix may not 
in her representative capacity deal with 


herself as an individual. Civ.Code, § 
aie re Boggs’ Hstate, 112 P.2d 
Cal.App. An “estoppel’’ cannot grow 


out of acts of representative of an 
estate of decedent as an _ individual 
which will affect his official title to 
property of the estate, except where 
estoppel is based upon and can be 
supported by equities against the es- 
tate-——Lyon v. Goss, 115 P.2d 886 

The administrator of estate of dece- 
dent was not authorized to ‘waive’ 
strict performance of contract entered 
into by decedent prior to his death, or 
to construe contract to prejudice of es- 
tate, or to revitalize the contract after 
an abandonment by other party.—Lyon 
v. Goss, 115 P.2d 886. 

Ga. An executor cannot, after he 
has accepted the trust, set up a title 
adverse to the trust. Code 1933, § 
38-117—Crummey v. Crummey, 10 S. 
H.2d 859, 190 Ga. 774. 

A claim which may be presented by 
an administrator, as heir, next of kin, 
or creditor of deceased, does not have 
the effect of setting up a title adverse 
to the trust which has been accepted 
by the administrator so as to fall 
within rule that executor cannot, after 
accepting trust, set up title adverse 
thereto. Code 1938, §§ 38-117, 113- 
1202.—Crummey v. Crummey, 10 S.E. 
2d 859, 190 Ga, 774. 

The rule, that an executor after ac- 
cepting the trust cannot set up title 
adverse to the trust, does not operate 
where the legal title to land in con- 
troversy was not vested in decedent 
at time of his death. Code 1933, § 
38-117.—Crummey vy. Crummey, 10 S.B. 
2d 859, 190 Ga. 774. 


t in ad 
rus 
Bett 


v. Crummey, 10 S.E.2d 859, 190 Ga. 774. 

Ga. An executor or administrato) 
after acceptance of the trust canno 
claim adversely thereto. Code 1933, — 
38-117.—Parnelle y. Cavanaugh, 12 § 
H.2d 877, 19% Ga. 464. sl Gee “ 
_ The rule that an executor or admin- 
istrator after acceptance of the trust 
cannot claim adversely thereto is not — 
applicable to an administrator who a 
an heir or next of kin merely clai red 
and receives his proper share of t e ny 
estate, or as a creditor holds a clain 
which was liquidated or arose in the 
ordinary course of business between 
the decedent and the administrator 
Code 1933, §§ 388-117, 113-1202(5). 
Parnelle v. Cavanaugh, 12 S.E.2da 8 
191 Ga. 464. “ 
The rule that an executor after 


’ i ’ ig! 
An administrator may ‘not claim an 4 
entire estate by virtue of an Pallesedie 
contract by decedent to adopt the ad- | 
ministrator as his child or to make a 
will ‘leaving to administrator all 0 
the estate, since such a Claim is “ad- 
verse” to the administrator’s trust bi 


Administratrix’ petition seeking 
enforce against estate an alleged con 
tract by decedent to adopt the admi 
istratrix and make will leaving all of — 
decedent’s property to her was subject — 
to general demurrer on ground that it 
was brought not for direction con- 
cerning distribution of estate alo: 
but to accomplish purpose adverse to 
the interest of the administratrix as 
such and solely for the purpose of ad 
vancing her interest as an individual 
Code 19338, §§ 38-117, 113-1202(5) 
Parnelle v. Cavanaugh, 12 S.H.2d 877 
191 Ga. 464. “id 

Mass. Insured’s executrix, who wa 
sole beneficiary of.insured’s will, coul 
not effect a change in terms of insur 
ance certificate and thereby become 
beneficiary, merely by virtue of ins 
er’s waiver of objection to~ recover. 
by executrix, where others were th 
beneficiaries if they were in existence 
at time of insured’s death.—Wedgwoo 
v. Eastern Commercial Travelers Ac 
en Ass’n,; 32 N.E.2d 687, 308 Mass. — 

N.H. Where debtor’s executor and — 
ereditor bank entered into an invalid 
agreement whereby bank was to fore- _ 
close collateral mortgage, take title in — 
name of bank’s employee and credit | 
debtor’s estate only with net proceeds © 
of resale, the executor was “estopped” — 
from benefiting as_residuary legatee ~ 
from the setting aside of the agreement ~ 
and in an accounting his rights were 
to be determined accordingly.—Phinney 
43 Cheshire County Say. Bank, 16 A.2d 

Se ; 


§ 398 ‘ 
Iu.App. Where one will was admit- 
ted to probate and individual was ap- 
pointed executor, but, after individual 
had qualified as executor, the will nam- — 
ing him as executor was set aside on 
ground that it was not testator’s last — 
will, county court exceeded its juris- 
diction in thereafter ordering individ- _ 
ual to turn over assets of estate forth- 
with to trust company named as execu- 
tor in a subsequent will, before giving 
individual a chance to have his ac- 
counts passed on.—In re Blyman’s Ws- - 
tate, 32 N.H.2d 637, 309 Ill.App. 30. 
N.J.Ch. A person nominated in de- 
cedent’s will as executor thereof may 
before probate and grant of letters 
maintain a bill in chancery to protect 
the estate from dissipation, but where 


uke" edo ee ORES Nis las is 25 
ey § 402 ; te Pa 8) ee, ; 
an administrator pendente lite had 
been appointed pending a suit contest- 
ing probate of a will, a preliminary in- 
unction would not be granted in suit 
y persons nominated as executors of 
- decedent’s will to enjoin diversion of 
funds bequeathed in trust for public 
; charitable purposes as part of an al- 
leged scheme to settle the will contest 
suit._—First Camden Naf. Bank & Trust 
Co. y. Wilentz, 19 A.2d 648, 129 NJ. 
SoC RERRES 


§ 402 ae 

---~-«-*'Ill. ~The sections of the Administra- 
tion Act providing for a proceeding to 
compel delivery to-.executor of assets 
i allegedly withheld from him are valid. 
Smith-Hurd Stats, ¢. 3, §§ 83, 84.— 
_ Keshner v. Keshner, 33 N™.2d 877, 376 
‘Ill. 354, reversing In re Keshner’s Es- 
tate, 26 N.E.2d 529, 304 Ill.App. 640. 
Iu. A proceeding to compel delivery 
to executor of assets allegedly with- 
held from him is purely statutory and 
is neither at law nor in equity, but it 
bears equitable aspects of a bill of dis- 
-'eovery while at same time providing 
for an optional jury as at law on de- 
mand of the parties, where questions 
arise concerning claims of adverse title 
or interest. Smith-Hurd Stats. c. 3, §§ 
33_-N.E. 
In re 


Mo. - 

did not repeal statutor 
lating to discovery o 
Mo.St.Ann. 


403 


“suit”, nor is the executor 
necessarily a party. Smith-Hurd Stats. 
, 3, § 82.—In re Halaska’s Estate, 30 
119, 307 Ill.App. 176. 
: the Administra- 
tion Act does not authorize collection 
i 2 pied debt in a proceeding by citation, 
ie authorizes determination of ques- 
( of title and right to property 
and authorizes court to enforce com- 
pliance therewith. Smith-Hurd_ Stats, 
Cos 82, 83.—In re Strickland’s Hs- 
tate, N.B.2d 660, 309 Ill.App. 43. 
_ N.Y.Sur. Where agent authorized to 
take charge of imsurance on realty 
owned by deceased terminated services 
_--~—-of insurance representatives of de- 
| ceased, canceled fire policies at short 
ia rates causing loss ‘o_ estate, and 
through a corporation dominated by 
him procured new policies of insurance 
on property theretofore uninsured 
which corporation secured commissions, 
executor in discovery proceeding was 
entitled to recover commissions actual- 
ly received by corporation, but claim 
for damages would be required to be 
ursued in another action.—In_ re 
_Browning’s Estate, 22 N.Y.S.2d 652, 
175 Mise. 107. 


i 
hen 


§ 404 

* IW. In statutory proceeding to com- 
‘pel delivery to executor of assets al- 
- Jegedly withheld from him, executor 
was not a ‘necessary party complain- 
ant”, but rather proceeding could have 
been started by creditor of decedent. 
 Smith-Hurd Stats. c. 3,. §§ 83, 84.— 
Keshner vy. Keshner, 33 N.E.2d 377, 376 
Ill. 354, reversing in re Keshner’s Hs- 
_ tate, 26 N.H.2d 529, 304 Ill.App. 640. 
" IlLApp. ‘The information referred to 
_ in statute governing disclosure of con- 
- cealed assets of an estate may be given 
to the court by an heir, legatee, 
devisee, administrator, creditor, or any 
interested person. Smith-Hurd Stats. 

ec. 3, § 82.—In re Halaska’s Hstate, 30 
‘(N.E.2d 119, 307 Ill.App. 176. 
a The fact that estate funds 


] 


Poyrie=In: re 
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2 § 405 

Sihiy Fla. Unverified motion by adminis- 

, trator de bonis non that defendant be 
vequired to account and produce rec- 
ords of decedent’s estate which failed 


0: 


Ind.App. Where an | t 
claims title in his individual capacity 
to personalty alleged to be the prop- 
erty of decedent’s estate, any person 
interested in the estate may have the 
question litigated, and when such ques- 
tion is presented summons will issue 
and issues will be joined and trial had 
ag in an ordinary civil case. Burns 
Ann.St.1933, § 6-921.—Isbell v. Heiny, 
29 N.H.2d 793. a . 
Md. The word “administrator” with- 
in statute requiring an administrator 
to return assets of the estate.in his 
hands which he has omitted to return 
in inventory, includes an _ executor. 
Code 1939, art. 98, 253.—Baker  v. 
Forsythe, 16 A.2d 921, 178 Md. 682. 
N.Y.Sur. A bill of particulars could 
be required in proceeding in discovery 
in an estate case.—In re Leary’s Hs- 
tate, 24. N.Y.S.2d 79, 175 Mise. 253. 
Where petitioner in proceeding in 
discovery was asserting transactions 
in which she personally participated as 
basis of her claims against deceased 
estate, the proceeding was one in re- 
spect of which court could validly ex- 
ercise its discretion to require the fur- 
nishing of bill of particulars in ad- 
vance of completion of examination 
sought by petitioner of the represen- 
tatives of deceased since it was ap- 
propriate that petitioner should de- 
fine her claims with particularity 
promptly upon demand by the estate 
representatives._In re Leary’s Estate, 
24 N.Y.S.2d 79, 175 Mise. 253. 
N.Y.Sur. Where savings deposit in 
New Jersey bank was opened: by testa- 
trix in trust for grandson, Surrogate’s 
Court in New York had jurisdiction 
over grandson, executrix, and issue of 
title between them, and could deter- 
mine question of title to the deposit 
and thereupon direct grandson to de- 
liver deposit book to executrix or di- 
rect executrix to execute and deliver 
to grandson any papers that might be 
required to perfect his title to the 
deposit so that he might receive the 
deposit ‘free from control of the ex- 
ecutrix. Surrogate’s Court Act, §§ 20, 
40, 206-a—In re Weinstein’s Estate, 
28 N.Y.S.2d 137, 176 Mise. 592. . 
N.Y.Sur. The remedy contemplated 
by provision in Surrogate’s Court Act 
relating to proceeding to compel de- 
livery of specific personal property or 
proceeds thereof by executor is avail- 
able only where claimant is entitled to 
unqualified and immediate possession 
of identified personal property, or if 
property has been sold, to proceeds 
thereof, and is unavailable where prop- 
erty is subject to unsatisfied lien. Sur- 
rogate’s Court Act, 206-a.—In_ re 
rea Will, 28 N.Y.S.2d 296, 176 Misc. 
A widow instituting proceeding un- 
der Surrogate’s Court Act to compel 
executor to turn over to widow certain 
personal property in possession of exe- 
cutor, had burden of proving her title 
and right to immediate possession of 
such property, and no burden in this 
regard rested on third party claiming 
that property belonged to third party 
and was held by decedent as security 
for loans by decedent to third party. 
Surrogate’s Court Act, 206-a.—In re 
qa00D i Will 28 N.Y.S.2d 296, 176 Mise. 
In proceeding by widow under Sur- 
rogate’s Court Act to compel executor 
to turn over to widow certain personal 
property in possession of executor, 
third party claiming that property be- 
longed to third party and was held by 
decedent as security for loans by dece- 
dent to third party, was not entitled 
to examination of widow before trial, 
since burden of proof as to matters 
concerning which examination was 
sought, rested on widow and not on 
third party. Surrogate’s Court Act, 
206-a.—In re Jacobs’ Will, 28 N.Y¥.S.2 
296, 176 Mise. 639. 
The purpose of provision in Sur- 
rogate’s Court Act relating to proceed- 
ing to compel delivery of specific per- 


st 
defendant — m Surroge 
eral equitable tri 


. hands of fiduciary on which esta 


the machinery where! oe 
no rightful claim. and which unques- | 
tionably belonged to third person could ; 
expeditiously be delivered to third per- 
son. Surrogate’s Court Act, § 206-a.— 
In re Jacobs’ Will, 28 N.¥.S.2d 296, 176 
Mise. 639. ? ; 

The provision in Surrogate’s Court 
Act relating to proceeding to compel 
delivery of specific personal property 
by executor was merely the codifica- 
tion in statutory form, of authority 
theretofore exercised by Surrogate of 
compelling a fiduciary to, turn over to . 
third party owner property. uncondi- 
tionally belonging to the third party, 


-to and upon which fiduciary had no 


legal or equitable right or claim, and 
which, in equity and good conscience, 
Should be delivered to claimant. Sur- 
rogate’s Court Act, § 206-a—In_ re 
Jacobs’ Will, 28 N,Y,S,2d 296, 176 Mise, | 
639. 

N.Y.Sur. A proceeding against ad- 
ministratrix of decedent’s estate to 
compel the delivery of specific personal 
property, as provided for by statute, 
was in effect an action in ‘“replevin’, 
and, similar to a proceeding by a per- 
sonal representative, authorized by stat- 
ute, for the discovery of property with- 
held, except that statute providing for 
proceeding to compel delivery of per- 
sonalty makes no provision for any — 
inquisition. Surrogate’s Court Act, §§ 
205, 206, 206-a.—In re Abend’s Estate, 
29 N.Y.S.2d 13, 176 Mise. 717. 5 

§ 407 : 

Cal.App. Where an officer of the 
court without authority withholds per- 
sonal property of the estate, the pro- 
bate court may require him to restore 
the property to the estate, and if he 
be deceased, his estate may not re- 
tain any part of the funds withheld. 
Probate Code, § 911.—In re De Bar- 
ry’s Estate, 111 P.2d 728. 

The probate court may require any 
person who has been intrusted with 
any part of an estate to render a full 
accounting of the money or property 
which has come into his possession, 
though the court may have erroneously 
authorized the payment of the money . 
to the party unlawfully withholding 
it. Probate Code, §§ 614, 615.—In r 
De Barry’s Estate, 111 P.2d 728. u 

The probate court has power to de- 
termine distribution of an estate and 
to control conduct of. interested par- 
ties with reference to their receipts 
of distributable shares and other pay- 
ments made by the estate, as well as 
an inherent power to entertain and 
exercise summary proceedings in its 
discretion against attorneys who are 
guilty of misconduct in handling as- 
sets of the estate. Probate Code, §§ 
614, 615, 911.—In re De Barry’s Es- 
tate, 111 P.2d 728. 

Where attorney for estate appeared 
at hearing on account of executrix and 
gave testimony in full supporting his 
retention of moneys of the estate for 
extraordinary services, the jurisdiction 
of the probate court to adjudicate the 
issue could not be questioned after 
the court had ruled on _ objections. 
Probate Code, 8 614, 615, 911.—In re 
De Barry’s Estate, 111 P.2d 728. 

Ill, In statutory proceeding to com- 
pel delivery to executor of assets al- 
legedly withheld from him, probate 
court is given power to determine all 
questions of adverse title or of right 
of property and it may enforce its 
judgment by execution or by proceed- 
ings in contempt. Smith-Hurd Stats. 
ec. 8, §§ 83, 84.—Keshner vy. Keshner, 33 
N.E.2d 877, 376 Ill. 354, reversing In 
re Keshner’s Hstate, 26 N..2d 529, 304 
Ill.App. 640. i 

Ill.App. The remedy provided by 
statutory provisions relating to sum- 
mary method for recovery of certain 
defined property belonging to_ dece- 
dent at his death, but which had come 
into possession of third party prior 
thereto, is for recovery of specific per- 
sonalty, books of account, papers or 
instruments of title, and obtaining of 
information concerning any indebted- 


% 


id. 


utor 
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. 8, §§ 82, 838.— 
s Hstate, 35 N.H.2d 811, 
280. 


Mo.App. Under proceedings to dis- 


equitable jurisdiction.—_In re Main’s 
- Hstate, 152 S.W.2d 696, transferred 146 
S.W.2d 597. 
N.Y.Sur. The Surrogate’s Court does 
not have jurisdiction of a discovery 
proceeding to establish a claim based 
upon a. contract or to enforce a con- 
tract obligation, and such issues must 
be. tried in a common-law court.” Sur- 
rogate’s Court Act, § 40.—In re 
Schmitt’s Will, 22 N.Y.S.2d 958. 
The Surrogate’s Court had no juris- 
diction of a proceeding for discovery 
in which an adjudication was sought 
that certain shares of stock were the 
property of the decedent’s executor and 
that issuance of a certificate be di- 
rected. Surrogate’s Court Act, § 40.— 
In re Schmitt’s Will, 22 N.Y.S.2d 958. 
N.¥.Sur. The Surrogate’s Court had 
jurisdiction of discovery proceeding to 
recover amount paid as bribe to em- 
ployee of deceased and of the estate, 
as against contention that action for 
_ damages or for recovery of the amount 
paid as graft would lie only in court 
of general jurisdiction.—In re Brown- 
ing’s Estate, 27 N.Y,S,2d 318, 176 Mise. 


Pa. The Orphans’ Court did not 
have jurisdiction of subject matter in- 
_ volved in proceedings wherein execu- 

trix filed petition for a citation to com- 
pel decedent’s cousin to show cause 
why money in possession of a bank un- 
der a joint savings account between 
- decedent and cousin with provision for 
a right of survivorship should not be 
paid over to executrix, where posses- 
sion and title to account were claimed 
by cousin upon decedent’s death, and 
cousin was not connected with ad- 
ministration of estate, and money was 
not possessed by decedent at death or 
euprequently by executrix.—In re Pat- 
a 


pe eat Estate, 19 A.2d 165, 341 Pa. 
Pa. The orphans’ court hag jurisdic- 


tion in a proceeding involving disputed 
title to personalty which was in de- 
cedent’s possession, either actually or 
presumptively, at his death or there- 

after at any time came into the pos- 
session of his personal representative 
as part of the estate for purposes of 
administration and ultimate distribu- 
tion.—_In re Moyer’s Estate, 19 A.2d 
467, 341 Pa. 402. 

The orphans’ court has no power to 
try and determine the question raised 
by a substantial dispute concerning 
title or ownership of personalty in pos- 
session of Cecedent at his death or per- 
sonalty which thereafter came into pos- 
session of the, personal representative, 
but that court may submit the issue 
to the court of common pleas for trial 
by jury under statute, and the verdict 
su found on certification to the or- 

phans’ court may then become the 

- basis of a decree by the orphans’ court 

settling the controversy. 20 P.S.. § 
2581.—In re Moyer’s Estate, 19 A.2d 
467, 341 Pa. 402 

The orphans’ court thas no jurisdic- 
tion to determine title or ownership to 
personalty which was not in decedent’s 

- possession at his death and did not 
thereafter come into the hands of his 
personal representative, but in such a 
case the executor or administrator 
must bring an action at law or in 
equity in the court of common pleas 
against the party in possession.—In re 

OARS vaeudaeane 19 A.2d 467, 341 Pa. 


Whether a_ certificate of deposit 
which was: allegedly the subject of a 
gift causa mortis was_ presumptively 

- within testator’s possession at the time 
of his death was a jurisdictional fact 
within the power of the orphans’ court 
to determine.—In re Moyer’s Estate, 19 
A.2d 467, 341 Pa. 402. 


cover assets, the probate court has no. 


ans’ court is entirely o 
rigin, and, although it p 


trol of property rightfully belonging 
to the estate, there are ultimate limita- 
tions.—_In_ re Smith’s Mstate, 15 A.2d 
523, 141 Pa.Super. 571. ; 

Where disputed property has never 
been within control of orphans’ court, 
but is in possession of one who is not 
a fiduciary, claiming adversely to the 
estate, the orphans’ court has juris- 
diction. of neither person nor thing.— 
In re Smith’s Estate, 15 A:2d 523, 141 
Pa.Super. 571. 

The orphans’ court has jurisdiction 
in proceeding involving disputed title 
to personalty which was in decedent’s 
possession, either actually or presump- 
tively, at time of his death or thereaft- 
er at any time came into possession of 
his personal representative as part of 
estate for purposes of administration 
and ultimate — distribution.—In re 
Smith’s Estate, 15 A.2d 523, 141 Pa.Su- 
per. 571. 

The orphans’ court has no power to 
try question raised by substantial dis- 
pute as to title or ownership of per- 
sonalty in possession of decedent at 
time of his death, or which thereafter 
came into possession of the versonal 
representative, but may submit issue 
to court of common pleas for trial by 
jury under statute, and verdict so 
found on certification to orphans’ court 
may then become basis of decree by 
orphans’ court settling the controversy. 


20 P.S. §§ 2581, 2585.—In re Smith’s . 


Estate, 15 A.2d 523, 141 Pa.Super. 571. 

The orphans’ court hag no. jurisdic- 
tion to determine title or ownership to 
personalty which was not in decedent’s 
possession at time of his death and did 
not thereafter come into hands of per- 
sonal representative, but in such case 


executor or administrator must bring. 


action at law or in equity in court of 
common pleas against party in posses- 
sion.—_In re Smith’s Wstate, 15 A.2d 
523, 141 Pa.Super. 571. 

Orphans’ court was without jurisdic- 
tion to order payment by bank of de- 
posit made by decedent to one who 
was claiming as surviving joint ten- 
ant, since disputed account was no 
part of decedent’s estate and was neyer 
in possession or control of his legal 
representative.—In re Smith’s Ustate, 
15 A.2d 523, 141 Pa.Super. 571. 

The appearance of bank by counsel, 
admitting that it had sum in its hands 
payable to such person as court might 
direct, could not confer jurisdiction up- 
on orphans’ court to determine whether 
savings account opened by deceased 
was a joint account, so as to entitle 
one who was claiming as surviving 
joint tenant to balance in the account. 
—In re Smith’s Estate, 15 A.2d 523. 
141 Pa.Super. 571. : 

Pa.Orph. Where an issue of title to 
specific assets of a decedent’s estate is 
raised between several alienees, the is- 
sue must be tried if at all, by Common 
Ba icgs re Barbey’s Estate, 33 Berks 


Pa.Orph. The Orphans’ Court has 
jurisdiction in the first instance to de- 
termine if’ a substantial_ dispute ex- 
ists. If there is not such a_ dispute, 
the Court may order the fund paid to 
the personal representative of the de- 
ceased._In re Schweitzer’s Estate, 49 
Dauph. 286. 

Pa.Orph,. Petitioner, after a contest 
over decedent’s will having been ap- 
pointed executor thereof, was entitled 
to receive a check for the funeral bene- 
fits due a deceased member of a labor 
union. The president of the union to 
whom the check had been delivered 
for payment to the legal representative 
of decedent could not be heard to ques- 
tion the jurisdiction of the orphans’ 
court, because the money was not in 
the possession of decedent at the time 
of his death, nor was it in the posses- 
sion of the legal representative of the 
decedent. These averments did not 
raise such a substantial dispute as to 
invoke the jurisdiction of the common 
pleas court.—In re Montgomery’s Rs- 
tate, 89 P.L.J. 295. 


rigi C % ossesses ex- 
tensive powers to assist a decedent’s 
_ personal representative to acquire con- 
.son of assignment from deceden 


{ ig) 0 ) 
eh ene administrators should 
over proceeds of life policy to on 
claimed to be entitled thereto by 


re McLaren’s Estate, 106 P.2d 766. 

Where administrator petitioned dis. 
trict court sitting in probate for au- — 
thority to turn over proceeds of policy 
on life of decedent to one claiming as: 
assignee, and heirs of deceased filed 
objections putting in issue validity of 
purported assignment, and objectio ies 
was raised by heirs challenging juris—- 
diction of district court sitting in pro-— 
bate to hear controversy, proceeding to 
hear controversy without further ob- 
jection, after consultation with court 
was a “waiver” of heirs’ objection to 
the hearing. Rey.St.1933, 102-14. 
In re MeLaren’s Estate, 106 P.2d ’ Cn 


N.¥.Sur. The accrual of the fund 
after death of decedent does not o 
surrogate’s court of jurisdiction in 
covery proceeding.—In re Rosenthal’s 
Estate, 25 N.Y.8.2d 72, 175 Misc. 771. 

A discovery process brought by e- 
cutor of the estate of a deceden Avs, iat 


4 


plies even to property which never cam 
into ownership of decedent.—In re 
senthal’s Estate, 25 N.Y.S.2d 72, 
Mise... 771. NA Sedat 
The nonexistence of the funds in ile 

i | 


session of respondent by reason of his 
transfer of them to another person i 
not a defense in discovery proceedi 
brought by executor of the estate of 
decedent.—In re Rosenthal’s Estat 
NGY,S.2d) 72\e175 Mises tiv is pies 
Surrogate’s court had jurisdictio 
discovery proceeding by executor — 
the estate of a decedent relative to ce 
tain moneys due under an agent’s cor 
tract between decedent and insura 
company, which were claimed by a 
assignee of the contract.—In re Roser 
hole Estate, 25 N.Y.S.2d 72, 175 Mis 


i pia 
N.Y.Sur. A discovery proceeding b 
executor to recover money paid 
graft to employee of decedent and of © 
the estate would not be dismissed o 
ground that executor sought to r 
eover graft paid partly in lifetime 
decedent and partly during the admin- 
istration.—In re Browning’s Estate, 2 
N.Y.S.2d 318, 176 Mise. 308 ey 


her possession but refused to surre 
der the property because of decedent’s 
alleged voluntary but unfulfilled oral 
promise to devise the property to | 

’ court had 


cedent’s administratrix the property in 
defendant’s possession. N.J.S.A. 3:13 
9.—In re Fay’s Estate, 20 A.2d 57, 129 
N.J.Eq. 473. Patee S 

N.Y.Sur. Where agent authorized 
take charge of insurance on realty 
owned by deceased terminated services 


the agent and which received commis- 
sions, there was an identity betwee 
agent and corporation and commi 
sions procured by corporation to detri- 
ment of estate belonged to estate.— 

re Browning’s Estate, 22 N.Y.S.2d 65 
175 Mise. 107. ; 


i. 


“poe a 


§ 410 

Cal.App. Where actions to recover 
damages to oil and gas leasehold were 
brought by plainti as. executrix as 
well as individually, and attorney for 
estate drew stipulation reciting accept- 
ance of settlement by executrix, but 
attorney retained one-half of amount 
of the recovery without such sum ever 
having come into the hands of the 
executrix, the attorney became amen- 
able to orders of the probate court 
with reference to the moneys with- 
held, though order by which lease was 
distributed had become final as to the 
executrix for want of appeal and by 

é 


_ § 410 i 
compromise was ultimately approved 
by all legatees and heirs. Probate 
Code, §§ 614, 615, 911.—In re De Bar- 
ry’s Estate, 111 P.2d 728. 

Attorney fer estate and legatees were 
“interested parties’ and as_ recipients 
of assets of the estate without judi- 
~ cial authorization were amenable to or- 

~' ders of the probate court requiring re- 
payment to the estate of moneys im- 
roperly distributed and withheld. 

robate Code, §§ 614, 615, 911.—In re 
)De Barry's “Estate, «111° P:2d) 728. 

Til.App. The statutory proceeding to 
_ discover concealed assets of an estate 
is not a “suit”, nor is the executor 
- mnecessarily a party. Smith-Hurd Stats. 
ec. 8, § 82—In re Halaska’s Hstate, 30 
N.B.2d 119, 307 Ill.App. 176. at yaiees 
_IiLApp. A proceeding by citation 
under authority of the Administration 
_ Act was proper method of requiring in- 
testate’s son to turn over, to adminis- 
rator, bonds constituting assets of 
intestate’s estate, or cash in lieu there- 
. of, and administrator was entitled to 
_ judgment for the amount of the bonds 
as against contention that administra- 
tor was required to bring a plenary 
action at Jaw in order to recover such 

a judgment. Smith-Hurd Stats. c. 3, §§ 
' 82, 83.—In re Strickland’s Hstate, 32 
_-N.B.2d 660, 309 Tll.App. 43. 

- N.Y.Sur. It was proper to issue a 
‘subpena duces tecum returnable at 

the same time as order for discovery 
of estate assets——In re Browning’s 
Estate, 27 NSEC RENEE 176 Misc. 308. 
as = 


§ 

La.App. An administrator’s petition 
against heirs, alleging that heirs con- 
verted property belonging to the suc- 
- * cession, stated a cause of action though 
- proceeding on erroneous theory that 
succession was vacant and that defend- 
ants were intermeddlers. Rev.Civ.Code, 
arts. 1049, 1095, 1100, 1147.—David- 
son v. Davidson, 199 So. 447. 

Mo. In administratrix’ action to dis- 
cover assets of decedent’s estate, in- 
 terrogatories to defendants and their 
answers thereto are the pleadings and 

settle issues involved._In re Decker’s 
Estate, 152 S.W.2d 104. 
_N.Y.Sur. In passing on _ executor’s 
application for discovery of estate’s as- 
- sets, facts alleged in the petition must 

be taken as true—In re Browning’s 

Estate, 27 N.Y.S.2d.318, 176 Misc. 308. 

413 

Ill.App. In proceeding to discover 
assets of estate, denial in answer of 
- person cited that she ever had in her 

possession any cash belonging to’ the 

estate was a mere “conclusion’’.—In 

re Halaska’s Hstate, 30 N.H.2d 119, 
_ 307 DLApp. 176. 

-Pa.Orph. There was no merit in the 

president’s refusal to deliver the check 
to the executor, where he did not deny 

that the union which he represented 
ordered the payment of this money to 
the estate of the decedent and delivered 
the check to him to be delivered to ‘the 
executor, Neither did he deny_ his 
agency nor that he had performed his 
duty. Without such a denial the ends 
of justice would not be served by con- 
-  tinuing this litigation with ‘an order 
to file an answer.—In re Montgomery’s 
Estate, 89 P.LJ. 295. 
§ 415 

Il.App. In proceeding by adminis- 
trator of decedent’s estate against dece- 
dent’s widow to discover assets of es- 
tate, evidence warranted finding that 
administrator had failed to sustain 

burden of tracing bonds of decedent, 

other than specified bonds turned over 
to administrator by widow in pur- 
suance of court order, to the posses- 
i Bion of the widow, and hence court 
properly decreed that administrator 
should recover from widow nothing 


+ 
hy me! 


AK 


“fi 


further, except the designated bonds 
and accumulated interest thereon for 
which settlement had been made and 
accepted by administrator—In re 
Davison’s Hstate, 35 N.B.2d 696, 311 

In proceeding by ad- 


Ill.App. 294, 

N.Y.App.Div. 
ministrator de bonis non to discover 
roperty of deceased which was al- 
gedly withheld by claimant, and in 
proceeding by claimant against the ad- 
ministrator to have him directed to 


ty 


a & age re a yb rey Ng 
EXECUTORS AND ADMINISTRA: 
turn over to her certain property al- 
legedly withheld by him from her, evi- tratrix 


2 hess 
te 


., , % 


dence sustained decrees in favor of the 


claimant.—In re McGonigal’s Hstate, 28. 


N.Y.S:2d 863, 262 App.Div. 903. 
- N.Y.Sur. 
tratrix for discovery and delivery of 
property, administratrix had burden of 
proving that money deposited by de- 
fendant the day after deceased’s death 
belonged to deceased, and, in absence of 
proof of deceased’s ownership, the 
money was presumed to have been 
legally the property of defendant.—In 
re Bates’ Estate, 21 N.Y.S.2d 306, af- 
firmed In re Bates’ Will, 
1012, reargument denied In re Bates’ 
Estate, 21 N.Y.S.2d 393. 

N.Y.Sur. One who bribed employee 
of decedent and of decedent’s estate 
to procure contracts for work and 
materials had no legal right to re- 
ceive or retain so much of the pay- 
ment to him under the contract as 
equalled amount of the bribe, and it 
must be assumed that the contract 
price was loaded by the amount of the 
bribe, which constituted money belong- 
ing to the decedent’s estate. Penal 
Law, § 439.—In re Browning’s MDstate, 
27 N.Y.S.2d 318, 176 Mise. 308 

Ohio App. In gpecial proceeding by 
executrix of decedent’s estate to recover 
possession of ring and dishes given 
defendant by decedent, evidence that 
decedent was insolvent at time of gift 
was properly excluded. Gen.Code, § 
10506-67 et seq.—In re Raymond’s Hs- 
tate, 34 N.H.2d 821, 66 Ohio App. 428. 

Pa. Evidence that certificate of de- 
posit which was allegedly the subject 
of a gift causa mortis had been /in 
testator’s possession until a few weeks 
before his death, that it remained pay- 
able to his order and was never en- 
dorsed to alleged donee and had never 
been presented to bank for payment by 
alleged: donee and that alleged donee 
was at time of alleged transfer the 
holder of a broad power of attorney 
authorizing her to take testator’s per- 
sonalty into her custody created a 
“prima facie presumption” that cer- 
tificate was within testator’s posses- 
sion at the time of his death, and hence 
the orphans’ court was justified in con- 
cluding that it had jurisdiction over 
the subject matter of the controversy.— 
in ea ES Hstate, 19 A.2d 467, 341 

a. 


§ 416 

Ill.App. In statutory proceeding for 
disclosure of concealed assets of an 
estate, it is discretionary with the 
court whether the party alleged to have 
property belonging to the estate shall 
be examined under oath, but it is the 
court which calls him by citation and 
is to examine him, which the court may 
do by attorneys. Smith-Hurd Stats. ec. 
3, 82.—In re Halaska’s Hstate, 30 
N.H.2d 119, 307 Ill.App. 176. 

In proceeding on widow’s petition to 
examine decedent’s daughter for dis- 
closure of estate’s assets, wherein 
daughter’s answer admitted that de- 
eedent gave her $2,000, directing her 
to withdraw the money and divide it 
equally with other children, and the 
money involved was delivered to bank 
pursuant to agreement to be held by 
bank until case should be disposed of, 
but record did not show a gift inter 
vivos from father to daughter, it was 
not necessary to examine daughter un- 
der oath to establish executor’s right 
to the money involved, and trial judge 
did not abuse discretion in requiring 
daughter to testify, though sustaining 
objection to her testimony concerning 


conversations with deceased. Smith- 
Hurd Stats. ec. 8, §§ 82, 88; c. 51,-§ 2. 
—In re Halaska’s Hstate, 30 N.H.2d 


119, 307 Ill.App. 176. 

_Il.App. In statutory proceeding by 
citation to recover bonds belonging to 
estate, or cash in lieu thereof, testi- 
mony of bank cashier that bonds were 
redeemed on certain date, and were 
thereafter paid off in full when pre- 
sented, was sufficient basis for finding 
value of the bonds on which money 
judgment could be based. Smith-Hurd 
Stats. c. 3, §§ 82, 83.—In re Strick- 
land’s state, 32 N.H.2a 660, 309 Ill, 
App. 43. 


In proceeding by adminis- 


20 N.Y.S.2d ° 


A re 
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Mo.App. | 
te recover as an asset of the 
estate a savings account alleged to be 
wrongfully withheld by daughter of 
deceased, where account was opened by 
deceased in the names of deceased and 
daughter, payable to either or survivor, 
but there was testimony that deceased 
retained possession of bank bodk and- 
that only purpose of the joint account 
was to enable daughter to get money 
for deceased in the event of her illness, 
whether deceased had intended to re- 
tain exclusive ownership’ in herself of 
the fund deposited was for the jury. 
Mo.St.Ann. §§ 63, 5400, 5465, pp. 38, 
7611, 7660.—In re Geel’s Estate, 143 
S.W.2d 327. : 
Pa. The submission of a case to a 
jury on the disclosure of a substantial 
dispute of title to personalty is not 
merely a matter of formal procedure 
unrelated to the question of jurisdic- 
tion of the orphans’ court, but it is a 
procedure prerequisite to the final set- 
tlement of the issue of ownership, and 
until it is taken, the orphans’ court is 
without jurisdiction in the case.—In re 
We ae Hstate, 19 A.2d 467, 341 Pa. 


In proceedings involving question 
whether testator had made a gift causa 
mortis of a certificate of deposit to his 
niece who nursed him until his death 
and to whom testator executed and ac- 
knowledged a power of attorney, evi- 
dence established a substantial dispute 
in good faith concerning title to cer- 
tificate requiring submission of the 
case to a jury, and the orphans’ court 
was without power to proceed to a 
final determination of the matter for 
failure to submit the issue to a jury 
in the common pleas or to one im- 
paneled by it under statute. 20 P.S. 
§ 2585.—In re Moyer’s Wstate, 19 A.2d 
467, 341 Pa. 402. é 

§ 419 

Ill.App. Where petition for citation 
was filed under purported authority 
provided by provisions of the Adminis- 
tration Act relating to summary meth- 
od for recoverying certain defined. prop- 
erty belonging to decedent at his death 
but which had come into possession 
of third party prior thereto, order en- 
tered in the citation proceeding which 
found that third party had colorable 
title to _realty and was wrongfully 
holding it and directed her to convey 
realty to wife, children, and heirs at 
law of decedent was not authorized 
by the statute and master’s deed issued 
in pursuance of the order was inef- 
fective. Smith-Hurd Stats. ec. 3, §§ 82, 
83.—In re Miller’s Wstate, 35 N.H.2d 
811, 311 Il.App. 280. ! 


N.Y.App.Div. Where surrogate found 
that respondent wilfully refused or 
neglected to obey decree that property 
belonging to estate be turned over to 
administrator and did not find that 
respondent was either unable to pay 
or to endure imprisonment, there was 
no basis for denial of application as a 
matter of “discretion” to punish re- 
spondent for “‘contempt” of court, since 
the finding of inability to pay or to 
endure punishment was necessary ag a 
basis for exercise of discretion. . Sur- 
rogate’s Court Act, § 84, subd. 4, par. 
3; Judiciary Law, § 775.—In re Black’s 
state, 28 N.Y.S.2d 130, 261 App.Div. 


here record showed that respond- 
ent after notice that estate claimed fund 
deliberately withdrew it and converted 
it for purpose of cheating and defraud- 
ing estate, rendering ineffective decree 
that fund be paid to administrator, 
mere word of defendant that she could 
not comply with terms of decree was. 
not conclusive as to whether defend- 
ant should be punished for contempt. 
Surrogate’s Court Act, § 84, subd. 4, 
oe Sere yg eee § 775.—In re 
ack’s HWstate, 28 Y.S.2d 1 

App.Div. 791. ree 
The burden of proving that respond- 
ent could not pay money. directed by 
surrogate to be paid to administrator 
of estate or endure imprisonment was 
on respondent, Surrogate’s Court. Act, 
§ 84, subd. 4, par. 3; Judiciary Law, 
3 775.—In re Black’s Hstate, 28 N.Y.S. 
2d 130, 261 App.Div. 791, ; 


-biguous to authorize the incarceration 


_ peals 


for a of the named individ- 
ual.—tIn re Battista’s Estate, 26 N.Y.S. 
2d 694, 176 Mise. 85. : 

N.Y.Sur. Under the provisions of 
the Civil Practice Act respecting a 
stay of execution which are applicable 
to appeals from decrees of the Sur- 
rogate’s Court except in the case of an 
appeal by an estate representative, 
the perfecting of an appeal from a 
decree in a discovery proceeding by 
the filing of an undertaking for. costs 
did not stay execution of the decree, 
and if the appealing party desired to 
stay execution on appeal, he was re- 
quired to file a bond in the sum of 
$5,000. Civil Practice Act, §§ 594, 
614; Surrogate’s Court Act, § 87.— 
In re Wex’ MUstate, 27 N.Y.S.2d 355, 
176 Misc. 365. 

Ohio App. In special proceeding by 
executrix of decedent’s estate to re- 
cover possession of ring and dishes, 
which defendant claimed were given 
her by decedent, where Court of Ap- 
cannot say that trial court’s 
judgment sustaining such claim was 
manifestly against weight of evidence, 
judgment must be affirmed. Gen.Code, 
§ 10506-67° et seq.—In re Raymond’s 
aa 84 N.E.2d 821, 66 Ohio App. 


§ 423 

Ky. The trust imposed upon an ad- 
ministratrix is a continuing one until 
final settlement of the estate, and it 
is her duty to eollect all valid debts 
and obligations due the estate of de- 
cedent.—Griffith’s Adm’x vy. Miller, 149 
S.W.2d 11, 285 Ky. 675. 

Mo.App. An administrator obtain- 
ing proceeds of life policy from cir- 
cuit court clerk, pending appeal of 
divorced wife of deceased in inter- 
pleader proceeding between adminis- 
trator and divorced wife involving the 
proceeds, had duty to withhold ex- 
penditure of proceeds until appellate 
court could determine whether admin- 


- istrator was entitled to fund, and had 


q 


duty to return proceeds to divorced 
wife in full without order of probate 
coutt when right of divorced wife to 
proceeds was finally established by 
judgment of appellate court, notwith- 
standing that administrator had ex- 


pended some of proceeds for. attorneys’ 
‘fees and other expenses of adminis- 


tration._State ex rel. Gnekow vy. U. 8S. 
ees & Guaranty Co., 150 S.W.2d 


§ 438 
La.App. An administrator has right 
and duty to sue for return of property 
illegally taken from the succession by 
heirs. Rev.Civ.Code, arts. 1049, 1147. 
—Davidson v. Davidson, 199 So. 447. 


§ 451 

Cal. The statute providing that if 
decedent’s debtor is unable to pay all 
his debts, court may authorize com- 
promise, is inapplicable to proceeding 
for settlement of executor’s account. 
Probate Code, §§ 578, 920 et seq.—In 
re Richards’ Estatt, 109 P.2d 923, prior 
opinion 103 P.2d 1033. ) : 

Ill. Even if provision in will giving 
executor authority to settle and com- 
pound any claims either in favor of, 
or against, deceased’s estate, authorized 
executor to compromise claims without 
their having been filed, proved, and 
allowed in the administration proceed- 
ings, where objections were filed, it was 
executor’s duty to prove the claims it 
paid were just, owing and correct as to 
amount.—Nonnast y. Northern Trust 
Co., 29 N.H.2d 251, 374 Il. 248, modify- 
ing In re Nonnast’s Hstate, 21 N.H,2d 
796, 300 Ill.App. 537. 

Iu.App. An administrator had au- 
thority to settle his claim against a 
party for wrongfully causing the death 
of his intestate without an order of the 
probate court directing him or author- 
izing him to do so.—Ringel v. Pearson, 
28 N.W.2d 576, 306 Ill.App. 285. 

Iowa. Where deceased obtained 


~supersedeaes hond and 


~ was 


a ae q +e r 
against pa! | who gave 
Dd 
rate stock to sureties, one of whom 
subsequently appointed receiver 
of all partnership property, which in- 
cluded the stock, subsequent settlement 
initiated by administrator of deceased’s 
estate, whereby administrator receiv- 
ed stock and _ sureties were released 
from any liability on bond, was with- 
out fraud, collusion or breach of trust 
on part of receiver warranting setting 
aside of probate court order approving 
the settlement, as against contention 
that receiver used his position as re- 
ceiver and trustee of stock to secure 
release of his liability as a surety.— 
In re Fleming’s HDstate, 293 N.W. 511. 

Where receiver of partnership proper- 
ty for benefit of judgment creditor’s 
estate was also a_ stockholder and 
director of bank which sued partner- 
ship on note executed prior to’ receiv- 
er’s appointment, but receiver took a 
disinterested position in the suit and 
did not participate in subsequent com- 
promise between bank and administra- 
tor of judgment creditor’s estate, re- 
ceiver was not guilty of any fraud or 
breach of fiduciary duty to the estate 
which would warrant setting aside of 
probate court order approving the set- 
tlement, notwithstanding if compromise 
were advantageous to bank, receiver 
may have received an incidental benefit 
as stockholder of bank.—In re Flem- 
ing’s Estate, 293 N.W. 511. 

Where devisees under deceased’s will 
moved to set aside probate court order 
approving a settlement of controversies 
between administrator of deceased’s 
estate and others on ground the settle- 
ment was obtained by fraud, the ques- 
tion was not whether there was an er- 
ror of judgment in approving the set- 
tlement, but whether the settlement was 
fraudulent as to the devisees.—In re 
Fleming’s Estate, 293 N.W. 511. 

Notice by posting of time fixed for 
hearing of administrator’s application 
for order of probate court approving a 
settlement of controversy between ad- 
ministrator and others was given as 
prescribed by probate court order, as 
against contention of devisees under 
deceased’s will that order approving 
the settlement was procured without 
notice to them.—In re Fleming’s Hstate, 
2938 NWes bil s® 

Settlement of controversy between 
administrator of deceased’s estate and 
others which was neither improvident 
nor fraudulent and was approved by 
probate court was binding upon devi- 
sees under deceased’s will.—In re Flem- 
ing’s Hstate, 293 N.W. 511. 

Motion by devisees under deceased’s 
will to set aside order of probate court 
approving a settlement of controversy 
between administrator of deceased’s es- 
tate and others on ground of fraud, 
was a “law action’, and probate court’s 
judgment overruling the metion would 
therefore be affirmed where supported 
by substantial evidence—In re Flem- 
ing’s Estate, 293 N.W. 511. 


N.Y.Sur. Where note payable to tes- 
tator provided for interest at 5.55 per 
cent. per annum, but maker’s assertion 
that by agreement with testator maker 
was not to pay interest on note was 
supported by fact that testator either 
waived interest or made no attempt to 
collect it, executor properly exercised 
its judgment in making compromise 
whereby maker paid interest in full 
up to time of testator’s death and 
thereafter paid interest at 1.5 per cent. 
—In re Ledyard’s Hstate, 21 N.Y.S.2d 
860, affirmed In re Ledyard’s Will, 20 
N.Y.S.2d 1006, reargument denied 21 
N.Y.S.2d. 390. 

N.Y.Sur. Where an action was com- 
menced to reduce to judgment a claim 
on notes made by one of the account- 
ing executors of an estate, and execu- 
tor consented that all commissions al- 
lowed him, together with 10 per cent. 
of income from trust created under 
will for his benefit, be applied on ac- 
count of his indebtedness, the Surro- 
gate’s Court, upon consent of object- 
ants to executors’ account, directed ex- 
ecutor to carry out his offer of com- 
promise, Surrogate’s Court Act, § 203. 


pledged corpo- 


In. 


oe re Purcell’s Will, 26 
Pa.Orph. Executors or administs 


tors may not settle or  comprom 
claims against a decedent’s’ es 
where, from a legal standpoint, t 
claims have no legal basis.—In re k 


can’s Estate, 54 York 83, 


Vis ee 


Mass. 
intestate 


L.(Ter.Ed.) c. 229, §§ 1, 5, 6.—O’Rour 
y, Sullivan, 35 N.H.2d 259, 309 Mass 


A public administrator who 
promised cause of action for deat 
intestate without bringing action there 
for and prosecuting it’ to final jud 
ment and who compromised caus 
action for conscious suffering without 
obtaining approval of probate court 
took risk of being able to satisfy tha’ 
court in appropriate proceedings. tha 
he exercised sound judgment in so 
ing. G.L.(Ter.Hd.) ¢. 204, § 13; « 
§§ 1, 5, 6—O’Rourke vy. Sullivan, 
N.H.2d 259, 309 Mass. 424. ee 

A public administrator who com- 
promised cause of action for death and ~— 
for conscious suffering might be held. 
to make up loss out of his own estate — 
if by reason of negligence or seriou 
error in judgment he obtained less t 
he was clearly entitled to recove1 
law, but compromise would nevert 
less be binding on the parties there 
if made in good faith. G.L.(Ter.Hd. 
Gh 204, S813 3) Ser 220. ISS eB, 
O’Rourke y. Sullivan, 35 N.E.2d 25 
309 Mass. 424. ’ 


fe} 


suffering, and what portion for death 
though the amount paid in settleme 
of each cause should be _specificall; 
designated, since the remedy for any 
negligence or error of. the adminis- 
trator in connection with the com- — 
promise was in appropriate proceedings ~ 
in the probate court. G.L.(Ter.Hd.) 
ce. 229, §§ 1, 5, 6—O’Rourke v. Sulliv: 
35 N.H.2d 259, 309 Mass. 424, 


§ 459 
Cal.App. 


a 


Where unpaid ~ matur 
notes executed by one of testator’ 
sons to testator did not outlaw unti 
after son qualified as coexecutor of es 
tate, the notes became chargeable . 
coexecutor as cash on hand and were 
properly charged, together with ac- 
cumulated interest thereon, against 
his distributive share of the estat 
Probate Code, § 602.—In re King’s 
Hstate, 113 P.2d 282. roe 
An executor, by virtue of his fidu- — 
ciary relationship, is not only charge 
able with principal sum of note owing 
by him to deceased if it is not out- | 
lawed beiore he accepts that trust, but 
he is chargeable with interest le Gee 
thereon as cash in_ his hands. ae 
bate Code, § 602.—In re King’s Hs- 
tate, 113 P.2d 282, mai 
Iowa. Where an executor or admin-— 
istrator is indebted to estate at time — 
of his qualification, it is his duty to © 
account for such indebtedness, and he © 
will be presumed to have set aside — 
funds for payment thereof, unless it is 
shown that he was insolvent and did 
not have and could not procure the 
money.—In re Christensen’s Estate, 296 
N.W. 198. ; 
Mass. Where administrator and his 
partner borrowed money from intestate 
and gave intestate a note, and admin- 
istrator testified that he and his part- 
ner did not pay the note because they 
were broke, the administrator was — 
properly charged with the principal | 
sum of his debt to the estate of the ~ 
intestate—Argus v. Kokkorou, 32 N.B. 
2d 211, 308 Mass. 3815. . 
Where a debtor is appointed admin- 


Y § 459 ie iy ONS 
 istrator of his. creditor’s estate, he 
must account for his obligation as a 
cash asset pe the estate, and the debt 
ig discharged by the appointment.—Ar- 
- gus v. Kokkorou, 32 N.H.2d 211, 308 
_ Mass. 315. : 

N.Y.Sur. Proceeds of notes made by 
one of the accounting executors of an 
estate were required to. be treated as 


- tribution. 
-203.—In re Purcell’s Will, 26 


/ 308 

a eee § 461 ie 
Iu. The failure of a trust company, 
efi which had acted both as conservator 
and executor of estate of incompetent 
deceased, to collect amounts due estate 
om a company in which deceased was 


N.Y.S.2d 


‘a 


4 


XY eres codec! tolder, was not jus- 
at tified on ground that deceased incom- 
. _petent, had expressed desire that com- 


-pany’s debts all be paid even if it took 
his own securities and assets to pay 
them, and that such was to be done to 
exclusion of the large debt company 
owed deceased incompetent.—Nonnast 
vy. Northern Trust Co., 29 N.H.2d 251, 
374 Ill. 248, modifying In re Nonnast’s 
Estate, 21 N.H.2d 796, 300 Ill.App. 537. 

Where trust company, which had act- 
ed both as conservator and executor of 
—s estate of incompetent deceased, failed 

-* to collect for estate its proportionate 
part of what was paid by company, in 
which incompetent deceased had _ been 
P Pe ee pal stockholder, on its debts, 


company was derelict in its duty, 
| the amount which would have been 
llected had trust company exercised 
diligence was chargeable to trust com- 
pany, as executor.—Nonnast v. North- 
ern Trust Co., 29 N.B.2d 251, 374 Ill. 
48, modifying In re Nonnast’s Estate, 
1 N.E.2d 796, 300 Ill.App. 537. — 

An executor is liable for its failure 
to eollect debts due estate.—Nonnast v. 
29 N.E.2d. 251, 


made no attempt to enforce payment 

note of which administrator was a 
-maker until hearing on administra- 
or’s account, notwithstanding delay of 
more than 10 years and therefore the 
dministrator was chargeable with in- 
terest on the note. G.L.(Ter.Ed.) ec. 
‘ 205, § 1, subd. 2, Third; ¢. 206, § 1. 
~~ Argus v. Kokkorou, 32 N.H.2d 211, 308 
Mime Mags. 315. y 
Where administrator failed to collect 
note of which he was a co-maker, he 
was chargeable with the principal sum 
‘of note and simple interest thereon at 
6 per cent. from due date of note to 
date of his appointment and thereafter 
with simple interest at the same rate 
mn the sum of the principal and that 
interest to date of entry of final decree 
. after rescript, but where there was no 
evidence that administrator’s breach of 

duty was wilful, he was not to be 
charged with compound interest. G.L. 
 (Ter.Ed.) ¢. 205, § 1, sub. 2, Third; 

¢@, 206, § 1—Argus y. Kokkorou, 32 N. 
BH2d 211, 308 Mass. 315. 

N.Y.App.Div. On undisputed facts 
disclosing that accountant failed in his 
- duty as executor in omitting to collect 
debt of executor’s wife to decedent on 
 wife’s two bonds, wholly insufficiently 
secured by second mortgages on wife’s 
realty, accountant was chargeable with 
amount thereof and interest for his 
failure to use due diligence in making 
-_ collection.—In' re Onorato’s Will, 26 N. 
_ + Y.S8.2d 648, 261 App.Div. 997. 

--— 'N.Y.Sur.’ Account of executor was 
10t objectionable because of failure to 
account for <«ollection of commissions 
due testator as an executor of another 
estate, where during period covered by 
the executor’s account there had been 
no intermediate account in the other's 

 estate.—In re Ledyard’s Estate, 21 N.Y. 
_-—--—s« §, 2d 860, affirmed In re Ledyard’s Will, 
—s-« 20:-N.Y.S.2d 1006, reargument denied 21 
Ree SoONeYis.2d, 09.0. 
ie N.Y.Sur. If wife’s transfer of bank 

- account to her daughter who was one 
of wife’s executors was illusory, the 
daughter as executrix received at 
least a chose in action which by rea- 
son of fiduciary relationship to sur- 


since her dereliction 

of her fiduciary duty resulted in loss 
to him. Decedent Estate Law, §§ 18, 
87(c); Surrogate’s Court Act, § 200.— 
In re Chandler’s Will, 26 N.Y.S.2d 280, 
175 Mise. 1029. 

N.Y.Sur. The failure to collect a 
$500 note payable to decedent and 
made by executor and his wife, who 
under Negotiable Instruments Law 
were severally as well as jointly liable 
thereon, constituted “culpable neglect”’ 
on executor’s part, where it appeared 
executor was in receipt of a pension of 
$1,500 per year, and wife received an 
annual salary of $3,900. Negotiable 
Instruments Law, § 36, subd. 7; 
55, 110.—In re McCabe's Estate, 27 N. 
Y.S.2d 127, 176 re 286. 
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Cal.App. An executor with or with- 
out court order has duty to_ take 
charge of property of estate and pre- 
serve it in as good condition as is 
reasonably possible pending adminis- 
ee rtm re King’s Estate, 113 P.2d 

Ill. Acts of a conservator or an 
executor which transcend his statutory 
authority cannot be approved or rati- 
fied by the probate court.—Nonnast v. 
Northern Trust Co., 29 N.HW.2d 251, 
374 Ill. 248, modifying In re Nonnast’s 
Hstate, 21 N.E.2d 796, 300 Dll.App. 537. 

Ind.App. An administrator in his 
representative capacity deals only with 
the assets of the estate which he rep- 
resents and to these alone the power of 
administration extends.—Isbell v. Hei- 
ny, 29 N.H.2d 793. 

Mich. An administrator has duty to 
protect an estate from unlawful de- 
mands.—In re Svitojus’ Estate, 295 N. 
W. 543, 296 Mich. 19. 

Mich. An administrator must keep 
estate property insured, maintain up- 
keep, and pay administration expenses. 
—In re Winter’s Estate, 297 N.W. 497. 
297 Mich. 294. : 

Minn, A representative of an estate 
is a ‘fiduciary,’ and while he is not, 
as such, an insurer, he must, in the 
discharge of his duties, honestly ex- 
ercise that degree of care which men 
of common prudence ordinarily exercise 
in their own affairs.—In re Baker’s BEs- 
tate, 294 N.W. 222. 

Mont. An executor is required to 
use reasonable diligence and act in en- 
tire good faith in performing the duties 
of his trust.—Montgomery v. Gilbert, 
108 P.2d 616. 

An executor is not an insurer of the 
safety of estate being administered, and 
he is not. expected to be infallible.— 
Montgomery v. Gilbert, 108 P.2d 616. 

It is the policy of courts to sustain, 
if possible, irregular acts of executors 
where dong in good faith and without 
detriment to the estate-—Montgomery 
v. Gilbert, 108 P.2d 616. 

In action involving alleged misman- 
agement of estate by executor, where 
record disclosed a number of irregu- 
Jarities on part of executor, such as Ge. 
lays and omissions, but where no ac- 
tion had been taken for removal of 
executor, in absence of positive show- 
ing of detriment to estate or fraud up- 
on those interested therein, no liability 
would be imposed upon executor.— 
Montgomery y. Gilbert, 108 P.2d 616. 

A recital in a petition for probate 
of a will regarding value of property 
does not necessarily indicate fraud on 
part of executor in management of es- 
Paar ae re v. Gilbert, 108 P.2d 

N.¥.Sur. The obligations - of both 
administratrix and trustee to take ap- 
propriate steps for conservation of as- 
sets committed to their care are iden- 
tical—tIn re Valionis’ Estate, 26 N.Y. 
8.2d 540, 176 Mise. 110, 

N.Y¥.Sur. Decedent Estate Law im- 
posing limitations on powers and im- 
munities of executors and testamentary 
trustees was intended to protect testa- 
tors and the objects of their bounty 
from untoward effects of ingeniously 
contrived clauses, the full legal con- 
sequences of which are seldom ap- 


-eecent | 


Ascher’s Est 


held to standard of conduct and re- 
sponsibility imposed by statute or 
judicial decision for protection of all 
beneficiaries of estate. Decedent Estate 
Law, § 125.—In re Ascher’s Wstate, 26 
N.Y.S.2d 1000, 175 Mise. 943. 
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Pa.Super. Where will provided that 
testator’s widow should be maintained 
in comfort during remainder of her 
life, direction in will to executors to 
deposit money in bank until minor heir 
attains age of 21 years was intended 
to apply only in case widow died be- 
fore minor heir attained that age—In 
re Long’s Estate, 17 A.2d 686, 143 Pa. 
Super. 176. ’ 


R.I. In action to recover amount 
deposited by executor: pursuant to 
agreement under which executor paid 
income and rents of decedent’s realty 
to mortgagee bank, wherein issue was 
whether agreement was one for con- 
tinuance of a prior agreement between 
decedent and bank under which income 
and rents were turned over to bank to 
be applied on payment of taxes, in- 
surance, and interest, or whether | 
agreement was for opening of a new 
account for the decedent’s estate, en- 
tries on the account record of the 
decedent, on deposit slips and on bank 
mortgage cards, were merely evidenti- 
ary facts to be considered with all oth- 
er evidence in the case in determining 
what arrangement was made by the 
parties concerning the money deposit- 
ed.—Couture v. Industrial Trust Co., 
19 A.2d 772: : een’ ‘ 

Evidence sustained finding that 
agreement under which executor paid 
income and rent of decedent’s realty to 
mortgagee bank was an agreement for 
continuation of a prior agreement be- 
tween decedent and bank under which 
income and rents were turned over to 
the bank for application on payment 
of taxes, insurance, and interest, and 
was not an agreement for opening of 
new account for decedent’s estate, so 
that money paid by executor to bank 
was properly applied by bank to pay- 
ment of taxes, insurance, and interest, 
and was not required to be paid to 
executor on his demand, made after 
the bank foreclosed its mortgages.— 
Couture vy. Industrial Trust Co., 19 A. 


2d 772, 
§ 474 ‘ 

Cal.App. An administrator is _ re- 
quired by statute to obtain specific au- 
thority to carry on the business of a 
decedent, but if the administrator acts 
in good faith and as a cautious and 
prudent man would act under similar 
circumstances, he will not be held 
personally liable for expenses _ in- 
curred by management undertaken 
without prior specific authority, though 
his operations prove to be a detriment 
to the estate. Probate Code, § 572.— 
In re Maddalena’s Hstate, 108 P.2d 17. 

Cal.App. The unauthorized operation 
of a business by an administrator of 
an estate is not binding on the estate 
and imposes a liability on the adminis- 
trator for any debts thus incurred,—In 
re Allen’s Hstate, 108 P.2d 973. ; 

The statutory amendment empowering 
court to authorize an administrator to 


continue the operation of a decedent’s — 


business, though it enlarged the powers 
of the representative of an estate, did 
not have the effect of creating a lien on 
the assets of the estate to enforce the 
payment of obligations incurred on that 
account as preferred claims. Probate 
Cade aa aE Te Allen’s Wstate, 108 


Claims for goods sold on credit to a 


j 

t 

z 

i 

} 


stration”, e under 
g the making of an 
- authorizing an administrator to 


continue the business of a decedent, or 


under statute giving the order in which 
debts, expenses, and charges against an 
estate are to be paid.—Probate Code, §§ 
Bea 950,—In re Allen’s Hstate, 108 P.2d 


Though the effect of the statute au- 
thorizing the making of an order to 
permit a decedent’s personal representa- 
tive to continue his business is to make 
claims arising under such circumstances 
a charge against the estate, rather than 
one against the administrator, no lien 
or preference is created thereby. Pro- 
bate Code, § 572.—In re Allen’s Estate, 
108,.P.2d',973. pe 
The purpose of the statute permitting 
a continuance of the business of a 
decedent’s estate on order of court is 
largely to add to the assets of the 
estate, directly or indirectly, through 
such operation. Probate Code, § 572.— 
In_re Allen’s Estate, 108 P.2d 973. 
The purpose of legislature in adopt- 
ing statute empowering a court to au- 
thorize an administrator to continue 
operation of a decedent’s business was 
to permit business of a decedent to be 
continued under direction of the court, 
for such benefits as might accrue to all 
concerned, thereby relieving adminis- 
trator ofspersonal liability therefor, but 
it was not the intention to give to those 
advancing credit on the business a pref- 
erence over other creditors who may 
have contributed to assets in hands of 
administrator. Probate Code, § 572.— 


Cal.App. Although ordinarily it is 
not ‘duty of executor to carry on tes- 


In re Allen’s Estate, 108 P.2d 973. 


'tator’s business during administration 


of estate, executor may do so when 
authorized by will or where necessary 
for preservation of estate—In re 
King’s Estate, 113 P.2d 282. 

Mo.App. An administrator carrying 
on intestate’s business without court 
order or engaging in business with 
funds of intestate’s estate is guilty of 
breach of trust and charged with all 
losses incurred without being allowed 
benefits of any profits made.—Metzger 
v. Metzger, 153 S.W.2d 118, transferred 
145 S.W.2d 380. 
yo AD administrator carrying on in- 
testate’s business without court order 
or engaging in business with funds 
of intestate’s estate may be required 
to account for any profits realized but 
such profits belong to estate.—Metzger 
v. Metzger, 153 S.W.2d 118, transferred 
145 S.W.2d 380. | 

N.Y.Sur. An administrator possess- 
es no authority for continuance of 
business of intestate, unless distribu- 
tees authorize or ratify such continu- 
ance.—In re Damsky’s Estate, 23 N.Y. 
S.2d 897, 175 Misc. 460. 

Where an obligation arising out of 
administrator’s continuance of busi- 
ness after decedent’s death is ultimate- 
ly properly payable from assets of es- 
tate, and usual primary remedy against 
administrator in his individual capacity 
is unavailable to creditor because of 
-administrator’s insolvency, creditor 
can in the first instance proceed 
against assets of estate or that por- 
tion thereof, if less than the entirety, 
which was dedicated to continuance of 
business.—In re Damsky’s Hstate, 23 
N.Y.S.2d 897, 175 Misc. 460. 

§ 477 

Ill. An executor cannot continue his 
testator’s business unless a clear in- 
tention to have such done is shown 
by his will.—Nonnast_ v. Northern 
Trust Co., 29 N.H.2d 251, 374 Ill. 248, 
modifying In re Nonnast’s Hstate, 21 
N.B.2d 796, 300 Tll.App. 537. 

§ 478 

Wis. Where county court determined 
upon hearings in administering the es- 
tate of decedent that estate was sol- 
vent, that rendering business was one 
of its principal assets and that ad- 
ministratrix and deceased’s oldest son, 
who had assisted deceased in the busi- 
ness, were able to continue to conduct 


ern, 
izing administratrix to e On 
tract with city for furnishing equip- 
ment and doing of work required for. 
collection and disposal of dead ani- 
mals, ete., was not subject to collater- 
al attack by others who were neither 
ereditors nor heirs of the estate. St. 
1939, § 311.07.—Laabs v. City of Mil- 
waukee, 294 N.W. 1, 236 Wis. 192, re- 
cat denied 294 N.W. 814, 236 Wis. 
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Cal.App. An executor or administra- 
tor cannot by virtue of ‘his general 
powers as such make any contract 
which binds the estate or create any 
debt or liability against the decedent 
or the estate which will authorize a 
judgment de bonus decedentis, even 
though it is made in the interest of and 
for the benefit of the estate he repre- 
sents, and although he is described in 
the contract as personal representative. 
—Moss v. Boyle, 112 P.2d 657. 

The only obligations which an ex- 
ecutor or administrator may create 
against an estate are those which are 
authorized by the will of the decedent 
De statute.—Moss v. Boyle, 112 P.2d 


Del. The contracts of a _ personal 
representative are not to be regarded 
as contracts of decedent, but are the 
personal contracts of the personal rep- 
resentative, on which the personal rep- 
resentative is liable personally in the 
absence of an exempting stipulation.— 
Smolka v. James T. Chandler & Son, 
20 A.2d 131, 134 A.L.R. 629, affirming 
James T. Chandler & Son y. Smolka, 
13 A.2d 427, 1 Terry 415. 

App.D.C, An administrator or execu- 
tor may not bind estate on his con- 
tract, though for estate’s benefit, unless 
expressly authorized by statute, de- 
cedent’s will, or probate court.—Con- 
solidated Realty Corporation v. Dun- 
lop, 114 F.2d 16. 

An agreement by testamentary trus- 
tees and administrators with will an- 
nexed to be legally obligated as such 
for entire principal balance of debt 
secured by mortgage on realty, con- 
veyed to testator in consideration of 
extension of time to pay mortgage 
notes, was not binding on administra- 
tor de bonis non with will annexed, 
where clause reciting testator’s as- 
sumption of mortgage debt was insert- 
ed in deed without his knowledge, 
contrary to agreement, and will did 
not authorize executor to create per- 
sonal liability for such debt.—Con- 
solidated Realty Corporation v. Dunlop, 
114 F.2d 16. 

Md. Executors could not bind de- 
cedent’s estate for payment of any 
debt not incurred by decedent during 
his lifetime, or make investments with 
funds of estate, without authority from 
court. Code 1939, art. 16, § 242; art. 
93, §§ 5, 12, 251.—Dingle v. Shaab, 20 
A.2d 149. 


A decedent’s estate would not be 


liable on executors’ subscription to 
stock of corporate maker of note, 
where court authorized subscription 


on condition that Reconstruction Fi- 
nance Corporation withdraw claim 
against estate on decedent’s guaranty 
of note, and such condition was not 
met, because executors could not raise 
money to pay for stock, and because 
certain required papers had not been 
submitted to Reconstruction Finance 


Corporation. Code 1939, art. 16, § 
242; art 93, §§ 5, 12, 251.—Dingle v. 
Shaab, 20 A.2d 149, 


A decedent’s estate could not be held 
liable on executors’ alleged subscrip- 
tion to new stock of corporation, where 
articles of amendment authorizing new 


. stock were never filed and approved by 


the state tax commission. 
art. 23, §§ 29(2), 
v. Shaab. 20 A.2d 

Minn. An executor or administrator 
cannot bind the estate he represents by 
any new contract he may make for it, 
—Pittsburgh Coal Co. of Wisconsin vy. 
Will, 296 N.W. 178. 

An executor and _ hence his estate 
were personally liable for coal sold 
to executor allegedly for maintenance 


Code 1939, 
45(7), 127.—Dingle 
149. 


to 


burgh Coal 


#7i > 
Pe a ae ee ee! 
the estate’s pr 
executor as ‘trustee’ 
Minn.St.Supp.1940, § 8992-115 
coe of Wisconsin 


296 N.W. 17 ; fhe 
An executor or administrato 
ble in his individual capacity und 
contract, unless in plain langu peu 
such contract, creditor agrees to seek 
not 


his remedy against the estate an 
against the representative.—Pitt, 
roe Co. of Wisconsin y, Will, 29 


N.Y.Sup. An executrix is individ 
ly liable for any obligation ineurr 
her not founded on contract or o 
tion of testator—Goodridge v. 
Laughlin, 24 N.Y.S.2d 743. > 


ore 
an L course of 

ministration.—Chisholm  y, Nationa! 
City Bank of New York, 26 N.Y.S. 
978, 176 Mise. 208. es 

N.Y.Sur. Ordinarily, an executo 

administrator cannot bind the 

by new contracts entered ‘into 

death of decedent, and such cont 
d 


death, from individual funds as a ma 
ter of first impression, admini: 
or executor is entitled to be ind 
fied therefor from assets of est: 
expenditure was necessary and ‘Op 
in the interests of the estate—In > 
Damsky’s Hstate, 23 N.Y.S.2d 
Misc. 460. ; 


N.Y.Sur. In creation of obligations 
subsequent to death of Breese fidu- 
ciary of estate of decedent binds him- 
self in his personal capacity only, and 
fiduciary is in theory bound to safti 

such obligations from his own assets 
the first instance, although entitled 
reimbursement to extent that expe 
ture is proper and for legitimate 
poses of estate. Surrogate’s Court 
§ 222.—In re Amico’s Wstate, 24 
2d.772, 175 Mise. 656. J 


Tex.Civ.App. Contracts of exec 


are authorized by statute or ext 
by terms of a will.—Kuteman v. Sto 
150 S.W.2d 102. Zi 
§ 484 xs Ss ithe 

Cal.App. The probate court was 
not bound by a contract which w 
made without court authorization by 
executrix and attorney for estate and — 
which purported to employ attorney — 
for a specified consideration to recove: 
royalties and damages from lessee fi 
failure to drill and produce oil and 
gas on lands of tne estate: brobate 
Code, §§ 614, 615, 911.—In re l 
Barry’s Hstate, 111 P.2d 728. a eee 
Where attorney for estate did not 
obtain court order confirming 
of employment by executrix 
covery of royalties and damages to o 
and gas leasehold and attorney 4d 
not show that charges were reasonab 
or prove that transaction was fair an 
equitable and that he took no advan-— 
tage or that he informed executrix 
of all matters relative to the transac- 
tion, attorney had no_ enforceable 
rights against executrix and none as 
against the estate for services ren- 
dered in connection with the action. 
Probate Code, §§ 614, 615, 911.—In re 
De...Barry’s Estate, 111) P.2d s728ne 
Moneys received for lease belonging 
to estate were distributable only up- 
on order of the probate court, and at- 
torney’s retention of a portion of such 
moneys pursuant to stipulation en- 
tered into without court authorization 
by executrix and colegatees was im- 
proper. Probate Code, §§ 614, 615, 
911.—In ve De Barry’s Hstate, 111 P. 
2d 728. ; 


— ~§ 484. ets RX ECOLORS. 
ss Gal. App. An executor is personally 


liable on contracts whereby he employs 
an accountant to render a_ service re- 
lating to the administration of the 


a personal representative in the per- 
formance of his official duties.—Moss v. 
Boyle, 112 P.2d 657. f 
Though an executor is personally 
liable on his contracts for services to 
be rendered in the administration of 
the estate, he is entitled to be reim- 
- bursed out of the assets of the estate. 
-=—Moss v. Boyle, 112 P.2d 657. | 
Though an executor may avoid per- 
sonal liability on a contract for serv- 
ices to be rendered in the administra- 
tion of the estate by special agreement 
with a creditor providing that the 
creditor should expect payment only 
from the estate, in absence of such a 
special agreement, the executor is per- 
~ gsonally*liable only.—Moss v. Boyle, 112 
edn 6D (. ; 
- - Cal.App. The right of broker to col- 
lect commission for sale of realty be- 
longing to a decedent’s estate depends 
upon whether the services are _ per- 
ormed pursuant to a contract of em- 
ployment conforming to statutory re- 
quirements. Probate Code, § 760,—In 
re Mitchell’s Hstate, 115 P.2d 27. | 
The essential requirements of written 
ontract between an executor and a 
real estate broker providing for sale of 
realty belonging to decedent’s estate 
are that it shall provide for payment of 
a commission and that the commission 
shall be paid out of the proceeds of the 
gale of the realty, and failure to com- 
ly with such requirements renders the 
contract unenforceable against the de- 
eedent’s estate. Probate Code, § 760.— 
n re Mitchell’s Bstate, 115 P.2d 27. 
Where letter written by vice presi- 
dent of executor bank, relied on by real 
estate broker as a written contract of 
mployment required by statute in or- 
er to entitle broker to recover com- 
a 1ission for sale of realty belonging to 
estate, did not refer to the matter of 
- commission, the alleged contract failed 
to meet the mandatory requirements of 
Probate Code and was unenforceable 
against the estate. Probate Code, § 
: at re Mitchell’s Estate, 115 P.2d 
i 


or. 
=f 


--—~‘Neither executor of decedent’s estate 
- nor real estate broker, authorized by 
_ the executor to sell property of the 
estate, had right to enter into a con- 
- tract which would be binding on the 
estate unless it conformed to provyi- 
sions of Probate Code relating to such 
d a contract. Probate Code, § 760.—In re 
_ Mitchell’s Estate, 115 P.2d 27. 
; Del. An executor or administrator 
- who engages services of an undertaker 
is personally bound unless he has stip- 
ulated against personal liability, or the 
circumstances are such as clearly to 
show that the credit of the estate 
was accepted and the implication of 
er, Perse by the estate to pay.—Smolka 
_ v. James T. Chandler & Son, 20 A.2d 
131, 134 A.L.R. 629, affirming James 
™. Chandler & Son v. Smolka, 13 A.2d 
3427, 1 Terry 415. 
' The fact that the personal repre- 
sentative is entitled to reimbursement 
_ out of the assets of deceased’s estate 
for the reasonable expenses incurred 
and paid on account of deceased’s 
funeral does not mean that such per- 
: sonal representative may not make 
himself personally liable in the first 
instance for such funeral expenses.— 
Smolka v. James T. Chandler & Son, 
20 A.2d 131, 134 A.L.R. 629, affirming 
James T. Chandler & Son v. Smolka, 
13 A:2d 427, 1 Terry 415. 
N.Y.Sur. A written agreement of re- 
ainer providing for the payment to at- 
orney of 33% per cent. of recovery 
gainst City of New York for damage 
suffered by decedent in the ownership 
of certain realty, and specifically as- 
signing that share to attorney out of 
any award that might be made to the 
estate, was enforceable.—In re Proffen’s 
Estate, 24 N.Y.S.2d 889, 175 Misc. 447, 
a Where written agreement of retainer 
rey eed for payment to attorney of 
6 per cent. of recovery which might 
be had in action against city for dam- 


estate, such as for services required of | 


age to decedent’s property, and 
in favor of estate was ob 


long and extensive litigation, compen- 


sation was reasonable.—In re Proffen’s 
Hstate, 24 N.Y.S.2d 889, 175 Misc. 447. 

Ohio App. An executor is liable in- 
dividually to an attorney for legal serv- 
ices rendered to the executor and he 
may be sued therefor, and the question 
of allowance of the executor’s claim 
for reimbursement out of the estate 
has nothing to do with the attorney’s 
claim against the executor personally. 
—Lambert v. Thrasher, 32 N.H.2d 440. 

S.C. An action by a certified public 
accountant against the administratrix 
with will annexed of an estate for 
services rendered in effecting large say- 
ings in settlement of tax claims against 
the estate should be against the ad- 
ministratrix in her individual capacity, 
because liability created by an ex- 
ecutor who seeks services for benefit 
of an estate is primarily a personal 
liability.—Dahlberg v. Brown, 16 S.H. 
2d 284, 198 S.C. 1. 

S.D. The employment of an attorney 
by an executor or administrator to 
render services for him in the adminis- 
tration of the estate is a matter of 
contract between the personal repre- 
sentative and the attorney, and the 
attorney has no cause of action against 
the estate for the recovery of the value 
of his services in absence of statute. 
SDC 35.1603.—In re Sachs’ Estate, 297 
N.W. -793. 

Wash. The statute providing that an 
executor be allowed all necessary ex- 
penses in the care, management and 
settlement of the estate justifies the 
executor in employing a real estate 
agent to collect rentals on property of 
the estate. Rem.Rey.Stat. § 1526.— 
Farley vy. Davis, 116 P.2d 263. 


§ 488 : 
D.C.N.H. Executors and adminis- 
trators have no right to borrow money 
and pledge the property of an estate 
as collateral to a loan without au- 
thorization by the probate court.— 
Herbert v. Sullivan, 37 F.Supp. 468. 
Mont. The statutes providing meth- 
ods for borrowing money on behalf of 
an estate should be rigidly followed.— 
Montgomery v. Gilbert, 108 P.2d 616. 
N.J.Ch. rovision in will empower- 
ing executor to invest, reinvest, and 
keep assets of estate invested in mort- 
gages on realty, and in such stock and 
bonds ag one of the executors might 
deem to be to the best advantage, did 
not accord an executor the right to 
borrow money and pledge the assets 
of the estate as security therefor.— 
Kaufman y. Trust Co. of New Jersey, 
17 A.2d 790, 128 N.J.Eq. 602. 
Provision in will giving executors 
and trustees authority to grant, bar- 
gain, sell, mortgage, or convey, any or 
all realty, did not authorize an ex- 
ecutor to borrow moneys on notes and 
pledge stock of the estate as security 
therefor.—Kaufman yv. Trust Co. of 
hee Jersey, 17 A.2d 790, 128 N.J.Eq. 
Where officer of trust company con- 
sulted testator’s will which gave execu- 
tors and trustees no right to borrow 
money. but officer erroneously interpret- 
ed will as giving such right, trust 
company became charged with informa- 
tion conveyed by the will, and hence 
was liable to testator’s estate for loss 
sustained because executor and trustee 
who was loaned money by trust com- 
pany after he pledged stock of estate 
as security, embezzled the money.— 
Kaufman y. Trust Co. of New Jersey, 
17 A.2d 790, 128 N.J.Eq. 602. 
Where will was silent as to execu- 
tor’s ability to borrow, it would be 
assumed that executor had no guch 


ower.—Kaufman vy. Trust Co. of New. 


ersey, 17 A.2d 790, 128 N.J.Eq. 602. 


§ 489 

App.D.C. A probate court order, au- 
thorizing renewal and extension of 
notes secured by mortgage on realty 
conveyed by deed mistakenly reciting 
that grantee assumed payment of notes, 
pursuant to administrator’s petition 
showing merely that deceased grantee 
was owner of realty subject to mort- 
gage indebtedness and not informing 


that tes 
obligations and that he di ( 
sume payment thereof, did not au 
thorize administrator to give notes 


validity as debts of grantee’s. estate, 


so that successor administrator de 
bonis non with will annexed was not 
liable for amount of deficiency re- 
sulting from mortgage foreclosure sale. 
—Consolidated Realty Corporation v. 
Dunlop, 114 F.2d 16. 

_ § 492 

Md. Bxecutors could not bind de- 
ecedent’s estate for payment of any 
debt not incurred by decedent during 
his lifetime, or make investments with 
funds of estate, without authority from 
court. Code 1939, art. 16,.§ 242; art. 
93, §§ 5, 12, 251.—Dingle vy. Shaab, 20 
A.2d 149. 

N.Y.Sur. Under will directing execu- 
trix and trustee to invest certain sums 
in common stocks, investments could 
be made by trustee only if such in- 
vestments would not be contravention 
of reasonable care, diligence, and pru- 
dence imposed by statute. Decedent 
Estate Law, § 125.—In re Ascher’s Es- 
tate, 26 N.Y.S.2d 1000,°175 Misc. 9438. 

Where testator directed executrix 
and trustee to invest certain specific 
sums in common stocks and provided 
that the balance ‘of the trust -fund 
might be invested in legal securities 
only, but after the payment of debts 


and other expenses the balance remain-— 


ing was not sufficient to make all the 
investments directed, the amount to be 
invested in each security would be re- 
duced proportionately. _Decedent Hs- 
tate Law, § 125.—In re Ascher’s Estate, 
26 N.Y.S.2d 1000, 175 Mise. 943. 

N.Y.Sur. Where testator devised 
life estate to wife and remainder to 
children and named three of his chil- 
dren to be executors upon wife’s death 
with power to sell the real estate, 
the investing of funds, except for brief 
periods or under unusual circumstances 
such as directed deferment of the time 
of payment of a legacy, was not the 
function of the executors.—In re 
Schroder’s Will, 29 N.Y.S.2d 754, 176 
Mise. 1024, ; 

Pa. Under will providing that in- 
vestments and securities held by testa- 
tor at time of his death should remain 
in custody of trust company, serving as 
one of executors, and that trust com- 
pany should have power to make sales 
and reinvestments as might seem prop- 
er, tru&t company was authorized to 
retain nonlegal investments until such 
time, as in its judgment, they should 
be sold.—In re Stirling’s Hstate, 21 A. 
2d 72, 342 Pa. 497. mh 

Where will appointed attorney to be 
retained in connection with settlement 
of estate, and executor retained non- 
legal securities held by testator at time 
of his death in the estate upon advice 
of attorney’ so appointed, fact that 
executor was advised by attorney so 
appointed that the nonlegal securities 
might be retained was to be considered 
in determining whether executor 
breached its duty in failing to convert 
nonlegal investments within a reason- 
able time—In re Stirling’s Estate, 21 
A.2d 72, 342 Pa. 497. 

Where will authorized executor to re- 
tain nonlegal securities held by testa- 
tor at time of his death, authority of 
executor to retain nonlegal securities 
would not justify holding without at- 


tention.—In re Stirling’s HWstate, 21 A.. 


2d 72, 342 Pa, 497. 


§ 493 

N.J.Prerog. An executor, making 
futile attempts to dispose of testator’s 
stock in corporation, which subsequent- 
ly became insolvent as result of finan- 
cial depression, and acting with ordi- 
nary care, prudence and diligence in 
administration of estate, without fraud, 
mistake, negligence or misconduct, is 
not accountable for loss sustained by 
legatee under decedent’s will as result 
of stock becoming valueless, though ex- 
ecutor did not seek instructions from 
court as to retention or disposition of 
stock. N.J.S.A. 3:16-12.—In re Opitz’ 
Estate, 17 A.2d 271, 128 N.J.Wq. 487. 

N.¥.Sur. Hxecutor could not be 
charged with loss to estate because of 


—_— 


pee 
taxes.—In 
8.24 860, 


ed 21 N. 


and to pay 
ate, 21 N. 
Ledyard’s Wi 
reargument deni 


affir 

$.2d 1006, 
Y.S.2d 390: 
Where executor sold bonds at un 
average premium of 16 per cent., the 
proceeds of sale approximating $3,470,- 
000, executor could not be surcharged 
with loss of interest from time of sale 
to use of proceeds to pay federal es- 
tate taxes, since executor did not act 
unwisely in selling when it did in view 
of risk of a loss possible from a delay 
of from nine to twelve months which 
might have exceeded the loss in ‘inter- 
est.—In re Ledyard’s Estate, 21 N.Y.S. 
2d 860, affirmed In re Ledyard’s Will, 
20 N.Y.S.2d 1006, reargument denied 
21 N.Y.S.2d 390. ? 


Account of executor was not objec- 
tionable because it listed as worthless a 
note and stock of a certain company, 
notwithstanding that because of pend- 
ing litigation the company might re- 
cover large sum of money so as to ren- 
der note collectible and give stock 
value, where the result of the litigation 
and its possible effect upon the assets 
of the company could have been little 
more than a guess during period cover- 
ed by the account.—In re Ledyard’s 
Estate, 21 N.Y.S.2d 860, affirmed In re 
Ledyard’s Will, 20 N.Y.S.2d 1006, re- 
argument ‘denied 21 N.Y.S.2d 390. 

Pa, Where executor was authorized 
by will to retain nonlegal securities 
held by testator at time of his death, 
and a loss resulted from executor’s 
failure to convert the nonlegal securi- 
ties, executor’s conduct in retaining 
nonlegal securities in the estate would 
be judged as of time or times in which 
it reached its conclusions and not in 
light of later events, in determining 
whether executor was negligent, so as 
to authorize surcharging executor for 
resulting loss.—In re Stirling’s Estate, 
21 A.2da 72, 342 Pa. 497. 

Under will authorizing executor to 
retain nonlegal securities held by tes- 
tator at time of his death, where it ap- 
peared that executor, in retaining non- 
legal securities, did what, in its judg- 
ment, considering circumstances, was 
for best interest of the estate, loss re- 
sulting from mere error in honest exer- 
cise of judgment would not be ground 
for surecharging executor for the loss. 
—In re Stirling’s Estate, 21 A.2d 72, 
342 Pa. 497. 

Under will authorizing executor to 
retain nonlegal securities held by tes- 
tator at time of his death, where com- 
pany in which testator held common 
“stock was consolidated with other com- 
panies after testator’s death, and new 
shares of consolidated company were 
substituted, whether executor breached 
its duty in retaining substituted shares, 
so as to be surcharged for loss thereby 
resulting, was subject to a different 
rule from that applied to other non- 
legal investments held by testator at 
time of his death, in absence of show- 
ing that substituted shares were sub- 
stantially equivalent to those ex- 
changed.—In re Stirling’s Hstate, 21 A. 
2d 72, 342 Pa. 497. 


Under will. authorizing executor to 
retain nonlegal securities held by testa- 
tor at time of his death, where com- 
pany in which testator held common 
stock was consolidated with other com- 
panies, and new shares of consolidated 
company were substituted, whether 
executor breached its duty in retaining 
substituted shares, so as to be sur- 
charged for loss thereby resulting, was 
a question of fact to be determined in 
the first instance by trial court.—In re 
Stirling’s Estate, 21 A.2d 72, 342 Pa. 
497 


Under will authorizing executor to 
retain nonlegal securities held by tes- 
tator at time of his death, where com- 
pany in which testator held common 
stock was consolidated with other com- 
panies, and new shares of consolidated 
company were substituted, if executor 
breached its duty in retaining substi- 
tuted shares, shares should be taken 
over by executor, stricken from the 


eas Peete daa 
count, and cash substituted therefor 
ount of value 
date when executor, in exercise of rea- 
sonable diligence, should have sold it 
with interest at 4 per cent. less divi- 
dends received.—In re Stirling’s Estate, 
21 A.2d 72, 342 Pa. 497) 
Pa.Super. Where _ executors, also 
acting in dual capacity as trustees au- 
thorized by will to invest funds of es- 
tate, accepted in payment for certain 
real estate sold an_ interest-bearing 
judgment note, but did not enter it, the 
executors were chargeable with the loss 
resulting from such illegal investment 
together with interest thereon to date 
of filing final account.—In re Long’s 
Estate, 17 A.2d 686, 143 Pa.Super. 176. 
Where executors accounted for bank 
stock at valuation of $240 instead of 
$130, which was its value at time of 
accounting, executors would not be fur- 
ther surcharged with loss on account 
of depreciation in value of stock, not- 
withstanding stock was inventoried and 
appraised at $400.—In re Long’s Hs- 
tate, 17 A.2d 686, 143 Pa.Super. 176. 
Pa.Orph. That executor acted as 
volunteer in making investments, and 
not because unable to make distribu- 
tion, is established by suggestion to 
minor’s natural guardian that fund be 
retained, and by investment in execu- 
tor’s name as “agent for’? minor instead 
of as executor of decedent’s estate— 
ae re McTague’s Estate, 56 Montg. 
Va. Trial court did not abuse its 
discretion in refusing to hold admin- 
istrator personally liable for loss in- 
curred through investment of assets 
of trust estate created by will in cer- 
tain bonds, or in refusing to deny com- 
missions to administrator, though ad- 
ministrator registered bonds in his own 
name, where it appeared’ that admin- 
istrator immediately ear-marked bonds 
in manner to identify them as property 
of trust estate, that bonds were deemed 
safe investment by prudent business 
men at the time, and that depreciation 
in value of bonds was beyond control 
of administrator, especially where it 
appeared that administrator had not 
only accounted for assets coming into 
his hands but by diligent efforts had 
secured additional assets from estate of 
original executor. Code 1936, § 5409.— 
Buckle v. Marshall, 10 S.H.2d 506. 


§ 495. 

Ga. In proceeding for an accounting 
by administrator under final decree in 
suit by decedent’s alleged wife for 
nullification of administration proceed- 
ings and to establish a trust in prop- 
erty, allowance of interest to wife only 
from date of auditor’s report which 
fixed, for the first time, amount of ad- 
ministrator’s:- liability was proper, es- 
pecially where wife’s petition in origi- 
nal proceeding failed to claim any spe- 
cific amount of principal or to pray for 
interest or an accounting, and final de- 
eree merely provided for an accounting 
by administrator. Code 1933, § 57-110. 
ae v. Parks, 9 $.H.2d 897, 190 Ga. 


Til An executor was _ subject to 
statutory interest of 10 per cent. on all 


liquidated items surcharged against it | 


from two years and six months from 
date letters testamentary were issued 
to it, but was not liable for statutory 
interest on an amount surcharged 
against it for failure to present claim 
of estate against company, in which 
deceased was principal stockholder, 
where such amount was not a liqui- 
dated item. Smith-Hurd Stats. c. 3, § 
116.—Nonnast v. Northern Trust Co., 
29 N.H.2d 251, 374 Ill. 248, modifying 
In re Nonnast’s Estate, 21 N.W.2d 796, 
300 Ill.App. 537. 

Ky. An executor would not be re- 
quired in settlement suit to pay in- 
terest on any portion of the corpus 
of the estate which remained in the 
form of securities or choses in action 
left by testator, but would only be re- 
quired to pay interest on dividends 
collected, since the securities and 
choses in action themselves produce 
dividends or pay _ interest.—Farber’s 
Hx’r v. Farber, 148 S.W.2d 732, 285 
Ky. 596. 


of investment on ~ 


money collected, received, and held b 
it as executor, trust company was lis 
ble as executor to estate for interest on 


estate funds deposited in trust compa- — 


bank of system to pay interest on es- 
tate or trust funds, where state law re- 
quires state bank or trust company t 
pay interest. Banking Law, § 100-b, 
subd. 4.—In re Ledyard’s Estate, 21 
N.Y.S.2d 860, affirmed In re Ledyard’s 
Will, 20 N.Y.S.2d 1006, reargument de- 
nied 21 N.Y.S.2d 390. (oe ae 

A trust company acting as executor 
or trustee of deceased’s estate could 
not avoid payment of interest on esta’ 
funds by depositing funds in a ban 
other than its own. Banking 


amount of money with which he was 
chargeable, and evidence warranted 
conclusion that administrator was short 
in cash in the sum of $6,033, such 
amount was chargeable against ad-~ 
ministrator de bonis non and his bonds- 
men together with interest at 6 per 
cent. from date of withdrawal.—In re 
Chambers’ Estate, 36 N.E.2d 175, ap~ 
ent aesuussed 24 N.H.2d 601, 136 Ohio 
i H | 


Pa.Super. Where executors, also act- 
ing in dual capacity as trustees author- 
ized by will to invest funds of estate, 
accepted in payment for certain ‘real 
estate sold an interest-bearing judg- 
ment note, but did not enter it, the ex- 
ecutors were chargeable with the loss : 
resulting from such illegal investment 
together with interest thereon to date 
of filing final account.—In re Long’s 
Hstate, 17 A.2d 686, 143 Pa.Super. 176. 

Where realty belonging to estate was 
purchased by one of the executors 
thereof, who without knowledge of oth- | 
er executors profited on a resale there- 
of, and in order to clear title for the — 
purchaser on resale proceedings were ~ 
had in the orphans’ court ratifying and | 
confirming the sale to the ultimate pur- — 
chaser, the executors would be sur- 
charged with the profits from the re- 
sale together with interest thereon to 
date of filing final account, which SUL 
charge would be first chargeable 
against the share in the estate of the 
executor who individually profited from 
transaction.—In re Long’s Hstate, 17 A. — 
2d 686, 143 Pa.Super. 176. rs 


Tex.Civ.App. An administratrix wh 
collected deceased’s war risk insurance — 
in her representative capacity occupied 
relation of a “trustee”? and was charge-- 
able with interest on fund consisting of 
proceeds of insurance wrongfully with- 
held from plaintiff who was deceased’s 
widow, at least from date of its de- 
mand.—Mills v. Baird, 147 S.W.2d 312, 
Hrror refused. + A ; 


§ 497 a 
Cal.App. The commingling of estate 
funds with the private funds of the (- 
executor, or the retention of the funds 
in his possession, or the deposit there- 
of with another, does not alone make © Re 
the executor liable to pay interest 
thereon; it being ‘necessary to show 
that he used the money for his own ~~ 
benefit.—In re Burnett’s Hstate, 109 P. 
2d 26. 


. § 502 F 

Ky. Chancellor did not err in de- 
creeing in settlement suit that, if 
executor did not comply with judg- 
ment in litigation over will and turn 
over estate to one adjudged to be en- 
titled thereto, within a reasonable 
time, executor should pay interest on 
the corpus of the estate and on the 
income, where, in order to comply 
with chancellor’s judgment, all tnat 
was necessary for executor to do was 
to deliver over the assets, and execu- 


§ ls | - rt, 


tor had been executor for over 


the entire estate to himself individual- 
tly. Ky.St. § 3859.—Farber’s Hx’r iv. 

Farber, 148 S.W.2d 732, 285 Ky. 596. 
A personal representative is charge- 
able with interest from the date he 
is ordered by court to pay over the 


\ 


4 


- estate —Farber’s Ex’r vy. Farber, 148 
S/W.2d-732, 285 Ky. 596. 
S.C. Charging administrators and 


_ their surety with interest on funds in 
eir hands which they failed to dis- 
ribute to creditors was not an abuse 
of discretion where administrators filed 
only one return and that was three 
months late, all of assets of estate 
were not reduced to possession and 
certain unsecured creditors were paid 
in full despite insolvency. Code 1932, 
§ 9012.—Lazenby v. Mackey, 14 S8.H.2d 
Zeno OU SC. 50. 
Mer jy 3 § 511. 
Til. Loans by a trust company, as 
’ conservator and executor, out of funds 
of estate to company, in which incom- 
petent deceased had been the principal 
ckholder, and which was in finan- 
al difficulties, were improper, not- 
thstanding that probate court au- 
thorized a portion of the loans. Smith- 
Hurd Stats. c. 86, §§ 5, 17, 38.—Non- 
ist vy, Northern Trust Co., 29 N.H.2d 
51, 374 Ill. 248, modifying In re Non- 
ast’s Estate, 21 N.H.2d 796, 300 Ill. 
App. 53.0 


Provision in will, giving executor au- 
‘thority to settle and compound any 
claim either in favor of or against de- 
eased’s estate and to execute and de- 
liver all proper and necessary convey- 
nees and to give full receipts and dis- 
harges, did not authorize executor to 
end money from deceased’s estate to 
company, in which deceased had been 
the principal stockholder, or to advance 
money to be used in compromising per- 
sonal property tax judgment against 
such company.—Nonnast v. Northern 
Trust Co., 29 N.BH.2d 251, 374 Ill. 248, 
modifying In re Nonnast’s Hstate, 21 
N.E.2d 796, 300 Ill.App. 537. 

That loans by trust company, as 
onservator and executor out of funds 
of estate to company, in which incom- 
tent deceased had been the principal 
ckholder, were made in good faith 
and in an effort to follow incompetent 
~ deceased’s wishes, did not justify com- 
pany in making loans without lawful 
1uthority.—Nonnast v. Northern Trust 
, 29 N.B.2d 251, 374 Ill. 248, modi- 
g In re Nonnast’s Estate, 21 N.B. 


Be, 


13 
if Ariz. Where there was no explana- 
_ tion as to how or why telephone and 
telegraph expenses of attorneys in 
foreign state were necessary in. con- 
nection with will contest, or that they 
were for the benefit of the estate, trial 


N.Y.App.Div. In the absence of 
agreement by landlord to pay for unex- 
pired term of insurance, upon termina- 
tion of use and occupation of premises 
by death of tenant, the proportionate 
_ part of insurance premium paid by de- 
_cedent apportionable to such unexpired 
term could not be deducted from 
amount due landlord from decedent’s 
estate, since executors of decedent’s es- 
$550 tate might have cancelled insurance up- 
on termination of use and occupation.— 
» . In re Seigle’s Estate, 28 N.Y.S.2d 563, 
r 262 App.Div. 879, modifying 26 N.Y.S. 
2d 410, 176 Misc. 15. . 
N.Y.Sur. In creation of obligations 
+ subsequent to death of decedent, fidu- 
_ #iary of estate of decedent binds him- 
wee self in his personal capacity only, and 
fiduciary is in theory bound to satis- 
fy such obligations from his own as- 
a sets in the first instance, although en- 
titled to reimbursement to extent that 


e “s 
ty 4% 


“ 


expenditure is proper and for legiti- 
mate purposes of estate. Surrogate’s 
Court Act, § 222.—In re Amico’s HEs- 
tate, 24 N.Y.S.2d 772, 175 Misc. 656. 

Under Surrogate’s Court Act, action 
of fiduciary of estate of decedent in 
paying subsequently created obliga- 
tions from estate assets is permissible 
to extent that such expenditures con- 


years and had long before transferred zr 


Court Act, § 222.—In re A 
tate, 24 N.Y.S.2d 772, 175 Misc. 656. 
Pa. Payment of $48,000 to testator’s 
widow who was co-executrix and co- 
trustee under will for support of minor 
child for 21%, years was not excessive 
as a matter of law where will ex- 
pressly directed liberal expenditures 
for such purpose and testator’s gross 
estate was almost $30,000,000.—In re 
ee gma Estate, 16 A.2d.521. 340 Pa. 
Wash. Where the sale of property 
by an executor was justified, amounts 
spent for title insurance and revenue 
stamps for the deed to purchaser were 


proper items of expense.—Farley v. 
Davis, 116 P.2d 263 

§ 521 
N.Y.Sur. In determining what are 


reasonable expenses for a funeral with- 
in meaning of Surrogate’s Court Act 
providing that no expenditure in ex- 
cess of an amount which is reasonable 
in ‘view of all the pertinent circum- 
stances of a given situation is permis- 
sible, the sum actually expended pre- 
sents a minimum of importance. ur- 
rogate’s Court Act, § 216.—In re Cava’s 
Estate, 21 N.Y.S.2d 999, 174 Misc. 750. 

In determining what are reasonable 
expenses for a funeral within meaning 
of Surrogate’s Court Act providing that 
no expenditure in excess of an amount 
which is reasonable in view of all the 
pertinent circumstances of a given situ- 
ation is permissible, the most important 
consideration is the size of the dece- 
dent’s estate. Surrogate’s Court Act, § 
216.—In re Cava’s Hstate, 21 N.Y.S.2d 
999, 174 Mise. 750. 

Where gross assets of deceased hus- 
band’s estate totaled only $126.75, and 
his deceased wife’s estate totaled only 
$16, plus the proceeds of a life policy 
in the sum of $2,045.36, and the de- 
ceased .husband and wife left a one 
and a half year orphan child, no more 
than $200 was reasonable expenditure 
for husband’s funeral. Surrogate’s 
Court Act, § 216.—In re Cava’s state, 
21 N.Y.S.2d 999, 174 Mise. 750: 

Where assets of deceased wife’s es- 
tate were $16, plus proceeds of life 
policy in the sum of $2,045.36, and de- 
ceased husband’s total gross assets 
were only $126.75, and the deceased 
husband and wife left a one and a half 
year orphan child, no more than $250 
would be allowed for the deceased 
wife’s funeral expenses. Surrogate’s 
Court Act, § 216.—In re Cava’s Estate, 
21 _N.Y.S.2d 999, 174 Mise. 750. 

The customs vf various groups of 
individuals respecting the nature of 
funeral ceremonies cannot override the 
express provisions of law, contained in 
the Surrogate’s Court Act, that no 
expenditure in excess of an amount 
which is reasonable in view of all the 
pertinent circumstances of a given situ- 
ation is permissible. Surrogate’s Court 
Act, § 216.—In re Cava’s Estate, 21 N. 
Y.S.2d 999, 174 Mise. 750. 


Pa.Orph. A personal representative 
of a decedent should bury him in a 
manner suitable for one of his station 
of life, taking into consideration the 
rights of creditors, heirs and the size 
of the estate—In re Miller’s Estate, 50 
Dauph, 156. 


| § 522 

Ariz, An expenditure of $60 by ex- 
ecutrix for a tombstone or marker for 
deceased's grave, should not have been 
disallowed, in view of the condition of 
the estate as to solvency.—iIn re No- 
lan’s Hstate, 108 P.2d 391. 

Mo.App. Where executor by order of 
probate court was authorized to pur- 
chase a monument, and no appeal was 
taken from the order, on final settle- 
ment of the estate executor was en- 
titled to credit for the amount expend- 
ed for the monument.—In re Flynn’s 
Estate, 142 S.W.2d 1069. 

N.¥.Sur. A gift for erection of a 
monument or marker on testator’s own 
grave is properly part of his funeral 


m xecutors’ account, a 1 
in testatrix’ will for erection of grave- 
stone will be allowed as_ reasonable 
funeral expense to extent of cost there- 
of.—In re Hurwitz’ Wstate, 28 N.Y.S.2d 
792,276 Mise.. 7E9) j S 

Wis. Provision of statute relating to 
allowance for tombstone in case no 
provision therefor is made in wil, that 
expenditure for tombstone shall be sub- 
ject to approval of the court, is intend- 
ed as a check upon the acts of an 
executor and to make him conform to 
what, under the circumstances, in the 
opinion of the court, seem to be just 
and reasonable, and the statute vests 
in the court a discretion which is to 
be exercised in the light of all the cir- 
cumstances. St.1939, § 318.01(4).—In 
Een ole Vill, 293 N.W. 918, 235 Wis. 


Where will made no provision for a 
tombstone, and executor did not con- 
sult beneficiaries of will nor obtain 
approval of the court before executing 
contract for purchase and erection of 
tombstone, the executor acted at his 
own risk, and question of whether he 
expended a reasonable sum for tomb- 
stone was for the trial court and its 
determination would not be disturbed 
unless it abused discretion conferred 
upon it by the statute. St.1939, § 
318.01(4).—In re Poole’s Will, 293 N. 
W. 918, 285 Wis 625. : 

Where will made no provision for 
tombstone, and executor contracted for 
erection of tombstone without consult- 
ing beneficiaries of will and without ob- 
taining approval of the court, county 
court’s finding that amount expended 
for tombstone exceeded by $375 the 
amount which would have been reason- 
able under the circumstances was not 
abuse of discretion. St.1939, § 318.- 
01(4).—In re Poole’s Will, 293 N.W. 
918, 235 Wis. 625. 

§ 529 


N.Y.Sur. On executors’ accounting, 
claim for $25 paid one executor’s sec- 
retary for typing and mailing about 
100 letters to banks, and for calling on 
some banks, to inquire whether de- 
cedent had an account therein; was im- 
properly allowed, where letters were 
dictated by one executor.—_In re EHp- 
stein’s Hstate, 27 N.Y.S.2d 872, 176 
Mise. 494. 

Wash. Firm employed by executor 
to collect rentals on estate was not 
disqualified from acting as agent in 
the sale of the property and could 
be compensated for both kinds of sery- 
ices.—Farley vy. Davis, 116 P.2d 263. 


530 

Ala. Where deceased’s widow served 
as executrix under will which was 
later vacated on contest, and it ap- 
peared that widow’s conduct had been 
consistently opposed to interest of de- 
cedent’s child by a former marriage, 
and that child had received no sub- 
stantial benefit from estate on account 
of widow’s acts, trial court properly 
ruled that compensation and expenses 
incidental to widow’s acts in adminis- 
tering estate and trust established in 
will should not be chargeable against 
child’s share in estate. Code 1923, §§ 
5748, 5923.—Hale v. Cox, 200 So. 772, 
240 Ala. 622. ss 

Ariz. Fees of attorneys employed by 
a personal representative of an estate 
are classified as “expenses of adminis- 
tration,’ as respects allowance thereof. 
Rev.Code 1928, 4049.—In re Nolan’s 
Estate, 108 P.2d 391. . 

Ga. An executor’s attorney preparing 
and filing a petition for purpose of 
securing an adjudication of title to 
bank deposit and realty of another 
estate, of which executor’s testator was 
the executor, was not entitled to award 
of attorney’s fees, where petition was 
immediately abandoned and instead the 
attorney filed a defense to a_ sguit 
against executor by persons claiming 
the other estate. Code § 113-1522,.— 
Reynolds v. Dorsey, 15 S.H.2d 779. 

N.Y.App.Div. Where _ ascertainment 
of decedent’s death and ascertainment 
of decedent’s next of kin invelyed con- 


per 
ie 


N.Y.Sur. Where executor rendered 
professional legal services in the ad- 
ministration of the estate, executor was 
entitled to reasonable value of such 
ervices.—In re Israel's Hstate, 26 N. 
S.2d 656, 176 Misc. 120. i 
Ohio App. The fact that sole legatee 
and devisee under noncupative will 
had entered into a contract with _ at- 
torneys to represent her and collect 
her claims under the will for 50 per 
cent, of the recovery was no ground 
for disallowance of a credit in the ac- 
count of testator’s personal represen- 
tative of a reasonable attorneys’ fee 
paid to the same attorneys for serv- 
ices rendered in the administration of 
the estate—In re Rothgiber’s Estate, 
31. N.E.2d 687. 

Pa.Super. Where no _ loss_ resulted 
from an improper investment by exe- 
utors, who loaned money belonging to 
estate on a judgment note, executors 
would not be charged with the sher- 
iff’s costs on the execution issued in 
order to collect the note.—In re Long’s 
Bstate, 17 A.2d 686, 143 Pa.Super. 176. 

Where funds of estate were loaned 
on a first mortgage, executors would 
be given credit for cost of foreclosing 
mortgage.—In re Long’s Hstate, 17 A 
2d 686, 143 Pa.Super. 176. 

Pa.Com.Pl. An estate, as a general 
rule, must bear the expense of adminis- 
tration including reasonable fees_ to 
counsel.—Bair v. Newgeon, 29 Del. 548. 
 Pa.Orph. The right of an executor 
or administrator to the services of an 
attorney and the allowance of reason- 
able compensation therefor has always 
been recognized at common law; and 
though the attorney has no claim 
against the decedent's estate, it is to 
the advantage of the estate and parties 
‘in interest that the executor or admin- 
istrator be allowed to pay a reasonable 
attorney’s fee out of the estate.—In re 
Peck’s Estate, 33 Berks 245. 

Where a testator appointed an at- 
torney as one of his executors, he prob- 
ably did so in order to avoid extra 
expense to the estate by reason of legal 
fees, and the executor was bound not 
to employ another attorney unless rea- 
sonably necessary in the administration 
of the estate.—In re Peck’s Estate, 33 
Berks 245, 

S.D. The personal representative of 
a decedent is entitled to reimbursement 
for attorney’s fees for services rendered 
in administration of his trust, and in 
litigation for benefit of the estate, con- 
ducted in good faith and with reason- 
able care and prudence. SDC 35.1608. 
—In re Sachs’ Estate, 297 N.W. 793. 

See Clair v. Levesque [1941] 1 Dom. 
L.R. 687. 


§ 536 

Ala. Allowance of attorneys’ fees to 
executrix’ attorney for unsuccessfully 
resisting contest of will was as much 
as would be made a charge against es- 
tate generally, and attorneys’ fee for 
making final settlement of executrix’ 
account, upon revocation of her letters 
testamentary, was not chargeable 
against estate—Hale v. Cox, 200 So. 
772, 240 Ala. 622. 


Ariz. Executrix should have been al- 
lowed reasonable attorney’s fees for 
successfully resisting petition to_re- 
voke probate of will. Rev.Code 1928, § 
3908.—In re Nolan’s Hstate, 108 P.2d 
385. 


N.Y.Sur. On executors’ accounting, 
claim of one executor’s son, an ac- 
eountant, for $155 for preparing sep- 
arate profit and loss statements of 
two real estate corporations for five 
fiscal years prior to decedent’s death 
and balance sheets of each corporation 
as of the date of decedent’s death 
was allowable, but claim for prep- 
aration of hedules and statements 


42 C.J. ANNO.—136 


‘ 


tors. and their 
‘in’s Hstate, 27 
se. 494. vhs 


: § 542 

Ariz, Executrix was entitled to a 
eredit of only $50 for attorney’s fees, 
where her attorney did little except 
to prepare and file a petition for pro- 


bate of will, look after the publica- . 


tion of notice to creditors, etc. Rey. 
Code 1928, § 4049.—In re Nolan’s Es- 
tate, 108° P.2ds 391. 3 
Cal.App. The allowance of ordinary 
fees to adniinistratrix and her attor- 
neys, based on inventory valuation of 
estate was improper, where the main 
assets of the estate were sold for less 
than half of their appraised value.— 
In re Allen’s Estate, 108 P.2d 973. 
Where certain profits were made by 
administratrix in operating business 
of decedent, and those profits became 
a part of the estate, they should be 
taken into consideration in fixing or- 
dinary fees of administratrix and her 


108 
P.2d 973 
Mo. In determining amount to be 
allowed to attorneys representing two 
of several estates claiming interests in 
large trust estate, court could consider 
fact that another attorney assumed 
principal role in principal litigation, 
amount of time and labor expended, 
amount involved, legal questions~ in 
controversy, amount allowed to such 
other attorney by federal court, 
amount saved by estate in inheritance 
taxes and the benefits to estate result- 
ing from litigation.—In re Franz’ Es- 
tate, 145 S.W.2d 400. 
$40,000 was required to be assessed 
against two estates for attorneys’ fees 
for services rendered in determining in- 
terests in trust estate and saving es- 
tates large sums of inheritance taxes 
under evidence.—In ‘re Franz’ state, 
145 S.W.2d 400. 


N.Y.App.Div. In proceedings for the 
judicial settlement of an account of 
proceedings of executor, allowance of 
$5,000 to attorney for executor for 
legal services was improper and ex- 
ecutor was surcharged with amount 
paid to attorney as fees in excess of 
$2,500 which amount was fair and 
reasonable value of services rendered. 
—In_re Burcham’s Ustate, 27 N.Y-S. 
2d 814, 262 App.Div. 773. 

N.Y¥.Sur. $1,200 was proper for at- 
torney who performed most of the le- 
gal services rendered decedent’s estate, 
where $500 was allowed other attor- 
neys, there were no extraordinary mat- 
ters involved in estate, and estate was 
worth approximately $22,000—In re 
spsvelas Estate, 27 N.Y.S.2d 872, 176 

ise. . 

The amount of compensation allow- 
able for legal services rendered a de- 
cedent’s estate depends to a great ex- 
tent_upon the size of the estate—In 
re Epstein’s Estate, 27 N.Y.S.2d- 872 
176 Misc. 494. ‘ 


Compensation from the assets of a 
decedent’s estate to two or more inde- 
pendent attorneys may not exceed in 
the aggregate the amount awardable 
to one attorney performing the entire 
legal service.—In re Hpstein’s Estate, 
27 N.Y.S.2d 872, 176 Mise. 494, 


Pa.Orph. Where, upon exception to 
the fee of counsel for a testamentary 
trustee, the testimony, the record, and 
matters within judicial notice, disclosed 
that services sufficiently extensive to 
warrant a fee of $2,000 had been per- 
formed, a fee in that amount was held 
not excessive.—In re McHugh’s Estate, 
57 Montg. 299. 

S.C. Executors and administrators 
are entitled to an allowance of rea- 
sonable attorneys’ fees.—Ex parte 
Robinson, 12 §.H.2d 701, 196 S.c. 186. 

The amount of attorneys’ fees which 
may be allowed as reasonable to ex- 
ecutors and administrators is left 
largely to discretion of trial court, de- 
pending on circumstances of case, in 
absence of statute, especially where, by 


attorneys.—In re Allen’s Estate, 


error, appellate court may corre 
error.—Ex parte Robinson, 
WU Mey 19 GS sr LOO ae, ay ps 
In determining amount of an 
ance for attorneys’ fees to executors , 
and administrators, opinions of other 
attorneys as to value of the sery 
are admissible, but court, in fixing 
allowance, is not bound by such | 
ions, though court may not arbitra 
disregard them.—Ex parte Robi 
12.8;5.2d 701,196 %S Con 186.5 | 


t 


§ 543 
Mo.App. In final settlement 
estate, disallowance of credit to ee 
tor of costs incurred in litigation 


Sheath re Flynn’s state, 142 
Where, on partial settlement, l 
tor took credit for his attorney’s fe 


where the actual litigation v 
for the benefit of the estate—I 
Flynn’s Estate, 142 S.W.2d 1069. 
§ 546 Be 
Ariz. Executrix could not app 
her representative capacit ; 
der affecting her personally and charge 
the expense thereof to the estate—In 
re Nolan’s Estate, 108 P.2d 391. Wa 
Where executrix employed atto: 
for will contest in order to preser\ 
the property of the estate solely fo 
herself, she, and not the estate, should 
pay the attorneys.—In re Nolan’s E 
tate, 108 P.2d 391. 
Where the only parties concerned i 
allowance to widow were the wido 
and the executrix as devisee and lega P 
tee, executrix was not entitled to at- — 
torney’s fees in opposing the pe 
for the allowance.—In re Nolan’ 
tate, 108 P.2d 391. Mite Cee 
s.c. An executor or administrator iit 
is entitled to all expenditures made — 
by him for preservation and benefi 
estate in his hands, including fees paid 
for general advice as to most proper 
and profitable course of administration 
but not to costs and fees incurred i 
resisting claim of distributees, havin 
set up a claim for himself—Ex par 
Robinson, 12 S.H.2d 701, 196 S.C. 18 


§ 550 Ppa 
La. An executor was properly al- 
lowed interest, penalties, and advertis- ~ 
ing costs in connection with delinqu 
taxes, and also interest on c¢ 
paving charges, where the. ob. 
heirs knew that the rental income w: 
insufficient promptly to pay such 
debts and at the same time repair. 
rented properties and carry out an 
agreement to pay one of the heirs a 
specified amount out of the rental in-— 
come.—Succession of Benoit, 199 So. 
625, 196 La. 509. Ati ies 
Mo.App. On final settlement of 
estate, executor was properly cred 
with personal property taxes, — f 
under statute it was the duty of the 
executor to pay taxes without demand — 
being presented to probate court for — 
allowance. Mo.St.Ann. § eet 10 


Sie 
en 
142 S.W.2d 1069. SN ee 
N.Y.App.Div. Where decedent paid 
taxes on real estate when due in ac- 
cordance with decedent’s obligation as 
contained in written agreement, upon 
termination of use and occupation of 
premises by death, there could be no 
proportionate recovery by decedent’s 
estate of the taxes thus paid, since 
decedent’s obligation to pay taxes pre- 
vailed during use and occupation of ag 
the real estate and had no relation to 
the manner in which the use and occu- — 
pation of the premises might be ter- — 
minated.—In re Seigle’s Hstate, 28 N.Y. _ 
S.2d 563, 262 App.Div. 879, modifying 
26 N.Y.S.2d 410, 176 Mise. 15. ‘ 


~§ 550 | BG oil ab at eh 0 
- N.Y.Sur. The taxing authorities 
ly against each. recipient of property 

which constitutes part of deceased’s 
tax estate but not part of deceased’s 
true estate, but, under statute, fidu- 
ciary in charge of the true estate may 
not collect tax contribution in advance 
of actual payment by him of taxes from 
funds of the true estate for the account 
of persons receiving such property. 
 Decedent Bstate Law, § 124, subd. 1— 
In re Bull’s Estate, 23 N.Y.S.2d 5, 175 

Misc.) 197. 

_ Pa.Orph. On exceptions to a first 
and final account of a surviving execu- 
tor, the exceptant claimed that the 
surviving executor should be sur- 
charged for a penalty of $21,11 in- 
eurred for delay in paying the inherit- 
ance tax. It appeared that the testa- 
; _ tor had appointed his widow and his 
son, as his personal representatives, and 
had given his widow a life estate. The 
widow lived in Dauphin County and 
- fhad control of the assets of the estate 
during her life. The son, surviving ex- 
ecutor, lived in Maryland, and had no 
knowledge as to when the tax was paid. 
Held, that there is no evidence of neg- 
igence on the part of the son, and that, 
herefore, the exception must be dis- 
missed—In re Matter’s Estate, 49 
Dauph. 437. 
¥ {X § 554 


ee Pa.Orph. There is no proof that 
- \ the following items are unreasonable, 
ss excessive or unnecessary: $5.00 to each 
of two witnesses to the will, including 
travelling expenses from Elizabethville 
to Harrisburg and return; $5.75 ex- 
‘penses of the surviving executor in 
travelling 280 miles; $6.00 to two ap- 
-praisers; and $3.25 to a Justice of the 
Peace for preparing the appraisement 
and an affidavit.—In re Matter’s Estate, 
Ao Dauph. 437.. 


; 


ing allowed or subject to allowance by 
probate court, could not be allowed_as 
-eredits to executor.—In re Flynn’s Es- 
ate, 142 S.W.2d 1069. 


; § 559 

Mass. Hxecutors of testator’s estate 
were fiduciaries, bound to administer 
estate in accordance with law under 
supervision of court which appointed 
th and strictly obligated to account 
to ch court, and their appointments 
did not authorize them to embark on 
commercial undertaking for personal 
advantage or individual gain, but were 
+ @ommissions empowering them to ad- 
- minister a private trust lawfully and 
faithfully with single purpose of pro- 
_ tecting and furthering interests of 
_ beneficiaries under will.—Bearse v. Sty- 
ler, 34 N.H.2d 672, 309 Mass. 288. 

~~ « See Osadchuk v. National Trust Co. 
Ltd. [1941] 3 Dom.L.R. 620. 


+ § 562 

Cal.App. The statute providing that, 
if any person embezzles property of a 
- decedent, he shall be liable to an action 
_ by executor or administrator for. double 
the value of the property, applies to all 
persons who embezzle property belong- 
+ jing to an estate and the statute was 
ry ot designed particularly to cover exec- 
- utors. Probate Code, § 612.—Hoch- 
wender v. Carter, 114 P.2d 401. 


‘ 
he statute providing that, if any 
person embezzles property of a dece- 
- dent, he shall be liable to an action by 
executor or administrator for double 
the value of the property, does not 
to the surety on an executor’s 
, where executor has embezzled 
from the estate. Probate Code, §§ 541, 
5 612, 920.—Hochwender v. Carter, 114 
/ | P.2a* 401, 
«Ky. One who knowingly takes ad- 
vantage of a devastavit or conversion is 
- answerable to those entitled to estate, 
—Peoples Nat. Bank v. Guier, 145 S.W. 
2d 1042, 284 Ky. 702. 
A bank which received some of the 
fruits of misappropriation by executor 
and the officers of which d actual 


4 


13 


notice of other 
may collect taxes by proceeding direct-_ 


ND Ye 


» 


diversions ‘ 
of a purpose or 


benefit, became a party to the misap- 
plication so as to warrant bringing 


bank into settlement suit as a defend- 


ant. Code Civ.Prac. § 428.—Peoples 
Nat. Bank v. Guier, 145 S.W.2d 1042, 
284 Ky. 702. 


§ 570 
Tex.Civ.App. Where testatrix’ daugh- 
ter received benefits under her moth- 
er’s will, to which, in the absence of 
will, daughter would have had no right, 
and will showed by express declaration 
that all personalty which testatrix’ 
daughter claimed that executor con- 
verted was disposed of by will as tes- 
tatrix’ separate property, and all facts 
were known to testatrix’ daughter, tes- 
tatrix’ daughter was not entitled to 
recover anything from executor for 
conversion.—Edsall v. Hutchings, 143 
S.W.2d 700, error refused. 
§ 576 


Mont. An executor is chargeable 
with the whole of an estate coming in- 
to his possession at the value of the 
appraisement thereof, but is not to 
suffer loss by reason of decrease in 
value or destruction without his fault 
of any part of the estate—Montgomery 
v. Gilbert, 108 P.2d 616. 


§ 592 

Ark, An executor who, through a 
bank, had rented property belonging to 
estate to a third party was not liable 
in his representative capacity for in- 
juries received by a child while upon 
the premises, which were claimed to 
have been sustained through failure to 
make repairs.—Digby vy. Cook, 142 S. 
W.2d 228, 200 Ark. 1004, 

Ind.App. Where an executor or ad- 
ministrator assumes to act outside of 
his power under the law, he is a 
wrongdoer and personally responsible 
in his natural capacity to parties in- 
jured.—Isbell v. Heiny, 29 N.B.2d 793. 

A decedent’s estate as an entirety, 
separate from the administrator, is but 
a fund and an inanimate thing, and as 
such is incapable of becoming a par- 
ty to a wrongful act, and cannot be 
made liable for wrongful seizure or de- 
tention of property of third persons 
by the administrator.—Isbell v. Heiny, 
29 N.B.2d 793. 

N.Y.Sup. An executor is liable for 
his torts and for any contract entered 
into by him in course of his adminis- 
tration of decedent’s estate, since cause 
of action, if any, is not due to any act 
of decedent, but is a claim or demand 
which accrued in course of administra- 
tion.—Chisholm v, National City Bank 
of New York, 26 N.Y.S.2d 978, 176 
Mise. 208. 


Where executors withdrew a cash 
eredit balance from joint venture ac- 
count with a brokerage firm in which 
decedent had an _ interest, without 
knowledge of plaintiff’s alleged interest 
in account, and estate, and not execu- 
tors, were enriched by the transaction, 
executors would not be held person- 
ally liable-—Chisholm v. National City 
Bank of New York, 26 N.Y.S.2d 978, 
176 Mise. 208. 

§ 593 


Cal.App. Where the administratrix 
of a daughter brought action against 
the mother to reform a joint tenancy 
deed and administratrix held the opin- 
ion that the mother was insane, there 
was no duty on administratrix to 
disclose this opinion.—Olivera v. Grace, 
116582 dadico. 

§ 594 


Miss. Where testatrix conveyed land 
to a city’s mayor and aldermen sub- 
ject to condition that if a school build- 
ing was not erected on land within 
ten years land should revert to. tes- 
tatrix, and testatrix died before ex- 
piration of ten year period, and a 
school building was not constructed on 
land within such period, deeds whereby 
mayor and aldermen thereafter at- 
tempted to convey land to executors 
and executors attempted to convey to 
testatrix’ heirs at law were ineffective 
to convey title to heirs.—Ricks v. Mer- 
chants Nat, Bank & Trust Co. of 
Vicksburg, 2 So.2d 344. 


3 ie 
plan of executor to se 
‘the funds of the estate for his private 


judgment creditors in 


1 ot See a 

a ied a rad - S 
‘ al.App. An admil tra 
judgment debtor’s estate should 

in seeking t 
conveyance by judgment debtor set 
aside as fraudulent and administrator 
should not be aggrieved by a judgment 
in favor of judgment creditors in 
fraudulent conveyance action. Probate 
Code, doe oe 580.—Liuzza v. Bell, 104 

Cal.App. In action by special admin- 
istratrix to cancel transfers of prop- 
erty by decedent to defendant and to 
recover the property or reasonable 
value thereof on ground that transfers 
had been procured by fraud, where 
court gave judgment for plaintiff and 
later an accounting was had to deter- 
mine value of property, and a decree 
was entered against defendants finding 
that the defendants were unable to 
respond to a monetary judgment 
against them was immaterial.—Hatch v. 
Penzner, 113 P.2d 295. ah 

In action by special administratrix 
to set aside transfers of- property by 
decedent to defendants on ground that 
transfers had been procured by fraud, 
where court entered judgment for 
plaintiff on ground that property be- 
longed to decedent’s estate, ccurt re- 
tained jurisdiction to enforce the orig- 
inal judgment and defendants were not 
prejudiced by the accounting or entry 
of subsequent decree which merely en- 
forced provisions of original judgment, 
and it was immaterial that the orig- 
inal judgment was termed an _ inter- 
locutory judgment where defendants 
appealed from both judgments and pre- 
sented every issue upon which they re- 
lied.—Hatch v. Penzner, 113 P.2d 295. 

In action by special administratrix 
against decedent’s daughter and her 
husband to set aside transfers of prop- 
erty to defendants by decedent on 
ground that transfers had been pro- 
cured by fraud, evidence sustained find- 
ing that confidential relationship ex- 
isted between defendants and decedent. 
—Hatch v. Penzner, 113 P.2d 295. 

In action by special administratix to 
set aside transfers of property by de- 
cedent to defendants on ground that 
transfers had been procured by fraud, 
lack of consideration and unjust profit 
received by defendants shifted burden 
to defendants to show that the trans- 
action was fair and free from undue 
influence or fraud.—Hatch y. Penzner, 
113 P.2d 295. 

In action by special administratrix 
to set aside transfers of property by 
decedent to daughter and son-in-law 
on ground that transfers had been pro- 
cured by “fraud’’, it was not neces- 
sary to prove that decedent was insane 
or totally incompetent to justify can- 
cellation of transfers, and evidence of 
mental and physical weakness as re- 
sult of physical ailments and chronic 
alcoholism, or both, coupled with con- 
fidential relationship between decedent 
and daughter, and lack of consideration 
for transfers, was sufficient to support 
findings and judgment for plaintiff. 
—Hatch y. Penzner, 113 P.2d 295. 


Ky. An administrator cannot ques- 
tion a conveyance of real estate by tes- 
tator.—York’s Ancillary Adm’r v. 
Bromley, 151 S.W.2d 28, 286 Ky. 533. 

Mass. An administrator, unless li- 
censed to sell in accordance with stat- 
ute, has no such interest in land of 
deceased as will authorize him to 
bring an action to recover the land 
or to maintain a bill in equity to set 
aside an alleged fraudulent transfer 
by the deceased. G.L. c. 202.—Nunes 
v. Rogers, 30 N.H.2d 259. : 

Where will devised to testator’s wid- 
ow a life estate in all of testator’s 
property with power to invade prin- 
cipal and further provided that re- 
mainder was to be divided equally 
among testator’s four children, and 
widow conveyed several parcels of 
realty in trust for her benefit, and sub- 
sequently trustee ‘at direction of wid- 
ow mortgaged two of parcels of realty 
and turned over proceeds of mortgage 
to a son, administrator with the will 
annexed had no standing to bring bill 
to huve mortgage declared void on 
ground that mortgage was contrary to 


"21.63 
terms of the power, but rather it would 
be for remaindermen to question the 
transaction. G.L. c. 202.—Nunes v. 
Rogers, 30 N.W.2d 259. 4 

Mich. On death of grantor, his es- 
tate vested in his heirs at law, subject 
to rights of creditors, if any, and ex- 
pense of administration, and hence spe- 
cial administratrix could not file action 
to set aside grantor’s deed on ground 
that he was mentally incompetent to 
execute the deed.—Angel v. Waligora, 
295 N.W. 592, 296 Mich. 142. 

N.D. Inaction by administrator with 
will annexed of deceased to set aside 
certain conveyances of realty and 
transfers of personalty by deceased 
which were allegedly fraudulent as to 
ereditors, .petition alleging that con- 
veyances and transfers left deceased 
without sufficient property to pay his 
debts, and that he placed himself in 
an insolvent condition, contained suffi- 
cient allegations of insolvency. Comp. 
Laws 1913, § 8811.—Gilbertson v. Vol- 
den, 299 N.W. 250. 

; § 601 

Ga. An administrator cannot recover 
possession of land from heirs for the 
purpose of distribution among them 
where they have in fact divided the 
property in kind and each has gone in- 
to possession of his part. Code 1933, §§ 
113-908, 113-1706, 113-1714.—Hortman 
v. Vissage, 12 S.H.2d 294, 191 Ga. 446. 

N.Y.Sur. When title to real property 
had vested in devisees under a will, 
such acts a8 holding, rental, and man- 
agement of the property were unau- 
thorized to the executors in their ca- 
pacities, as a matter of law.—In re 
Schroder’s Will, 29 N.Y.S.2d 754, 176 
Mise. 1024. 


§ 607 

Ga. In suit to recover land which 
had been conveyed by trust deed which 
referred to a will which described prop- 
erty, which description was void for 
uncertainty, because property was part 
of a larger single tract owned by tes- 
tator, wherein petition disclosed that 
testator owned adjacent other land, a 
general averment to effect that tract so 
described in will was the land “in- 
volved in this action’, followed by spe- 
cific description in petition, was not 
sufficient as against even a general de- 
murrer to apply to land in suit any de- 
seription or key which might have been 
expressed in the will—Metropolitan 
Life Ins. Co. v. Hall, 12 S.H.2d 53, 
191. Ga. 294. 


Ga. In a suit by an administrator 
to recover land from an heir where ad- 
ministrator has obtained from the or- 
dinary an order for sale of the land, or- 
der is ‘‘prima facie evidence” of the 
necessity to sell on the ground stated 
in the application therefor, when sery- 
ice of notice of the application is by 
publication and is conclusive when the 
heir has been given personal notice, 
Code 1933, §§ 113-908, 113-1706, 113- 
1714.—Hortman vy. Vissage, 12 S.H.2d 
294, 191 Ga. 446. 

Where administrator sought to recov- 
er possession of land from daughter of 
a deceased heir of his intestate and al- 
leged that he obtained from ordinary an 
order authorizing sale of the land, and 
defendant alleged that for want of suf- 
ficient information she could neither ad- 
mit nor deny the obtaining of the or- 
der, existence of the order was put in 
issue by the answer to the same extent 
as had the existence of the order been 
denied and so far as plaintiff sought 
recovery of the land on the existence of 
such order, answer set up an issuable 
defense. Code 1933, §§ 81-103, 113-908, 
113-1706, 113-1714.—Hortman v, Vis- 
sage, 12 S.H.2d 294, 191 Ga. 446. 


The obtaining from the ordinary of 
an order of sale is not a prerequisite to 
a suit by the administrator against an 
heir for possession of land, but he may 
in the absence of such an order recover 
upon allegations and proof that it is 
necessary to sell the land for payment 
of debts or for the purpose of distri- 
bution. Code 19383, §§ 113-908, 113- 
1706, 113-1714.—Hortman v. Vissage, 12 
S$.H.2d 294, 191 Ga. 446. 

Where administrator sought to _ re- 
cover possession of land from daughter 


¥ 
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of deceased heir of intestate alleging 
that he had obtained from ordinary an 
order authorizing sale of the land and 
that it was necessary to sell the prop- 
erty for the purpose of proper distribu- 
tion, answer of the heir which put in 
issue the existence of an order of the 
court of ordinary authorizing the sale 
and alleging that it was not necessary 
to sell the property for the purpose of 
distribution for the reason that there 
had been a division of the realty by the 
heirs in kind and that heir’s father had 
received thereunder the land in con- 
troversy and had gone into possession 
stated an issuable defense and it was 
error to strike the answer and direct 
a_verdict. Code 1933, §§ 113-908, 113- 
1706, 113-1714._Hortman y. Vissage, 
12 S.E.2d 294, 191 Ga. 446. 


Ga. Generally, an interest in realty - 


belonging to a decedent may be re- 
eovered in an action against a person 
not.an heir or a purchaser from an 
heir without necessity of showing ex- 
istence of debts or need for distribu- 
tion. Code, §§ 113-901, 113-907, 113- 
908.—Nixon y. Nixon, 15 S.H.2d 883. 
An action could be brought by ad- 
ministratrix for recovery of an interest 
of decedent in land as a remainderman 
against other cotenants, as against con- 
tention that suit could be maintained 
only by the heirs at law. Code, §§ 


113-901, 113-907, 1138-908—Nixon v. 
Nixon, 15 $.H.2d 883. 
§ 610 


La. Where a sharp decline in rental 
income beginning in 1930 and the un- 
favorable outcome of the administra- 
tion were due primarily to the general 
depression and unemployment situa- 
tion, the executor was not responsible 
therefor, being required by law to act 
only as a prudent administrator. Rev. 
Ciy.Code, arts. 567, 1147.—Succession 
of Benoit, 199 So. 625, 196 La. 509. 

Mich. Where state’s public adminis- 
trator who was appointed as special ad- 
ministrator of decedent’s estate errone- 
ously considered estate as an escheated 
one and transferred the’ estate to the 
board of escheats at time when there 
were outstanding claims against the 
estate and without an order of the 
propete court, but everyone who had 

een concerned with the handling of 
the estate erroneously assumed the pro- 
ceedings to be proper, there-was no 
justification for allowing surcharge 
against the public administrator for 
failure to collect rentals during the 
time the assets were in hands of the 
board of escheats. Comp.Laws 1929, § 
15617.—Manderano vy. Black, 298 N.W. 
381, 298 Mich. 1. ; 


N.Y.Sur. While administratrix was 
retaining realty which was deemed 
personalty because acquired by _ fore- 
elosure of mortgage, constituting. a 
salvage operation, her obligations in 
respect of its care and _ conservation 
continued as before, and she would 
be accountable for any net revenue de- 
rived from its use, just as if it were 
the original mortgage. Surrogate’s 
Court Act, § 268.—In re Valionis’ Es- 
tate, 26 N.Y.S.2d 540, 176 Misc. 110. 

N.Y.Sur. Where no order was made 
authorizing executrix to collect rents 
from specifically devised property and 
the rents were collected from the 
premises and taxes were paid by the 
executrix with the acquiescence of the 
devisees, the net profit from the 
rentals belonged to the devisees.—In 
re Wells’ Will, 26 N.Y.S.2d 604. 

N.Y.Sur. When title to real property 
had vested in devisees under a will, 
any rentals belonged to devisees in 
their individual capacities and if, ei- 
ther pursuant to express agreement or 
tacit acquiescence, they permitted for- 
mer executors to act for them, it was 
pursuant to express or implied inter 
vivos trust or agency with which 
probate court possesses no concern and 
over which it has no jurisdiction in 
proceeding to settle accounts of ex- 
ecutors.—In re Schroder’s Will, 29 
N.Y.S.2d 754, 176 Mise. 1024. 

Pa.Com.Pl. It is a rule of law that, 
generally speaking, the rents of real es- 
tate belong to the heir or devisee of 
real estate, not to the personal repre- 


sentative, and it is only-under special 
circumstances such as when the legal 
representative of an estate procures an 
order of the court to collect rents for 
payment of debts, that exceptions to 
the rule exist—Yontz vy. Yontz, 51 
Dauph. 126. 

Since a mortgage owned by the de- 
fendant covering property of the de- 
cedent was in default from Feb. 1, 
1933, and the defendant as mortgagee 
was collecting the rents prior to the 
death of the decedent and continued to 
do so until July 1, 1936, which he had 
a right to do as mortgagee, the plain- 
tiff’s claim that these rents should have 
been turned over to the administrators 
is without merit; the claim of the 
plaintiff to recover these rents in this 
action is also without merit, principally 
because he received the full benefit of 
the rents in the settlement made on the 
mortgage, but also because he cannot 
recover such rents, even if they are due 
him, in an action of trespass.—Yontz v. 
Yontz, 51 Dauph. 126. 


Pa.Com.Pl. Since the Fiduciaries Act 
of 1917, 20 P.S. § 321 et seq., an ad- 
ministrator has the right to collect the 
rent for the payment of debts of a de- 
cedent whenever the personal estate 
shall be insufficient therefor and the 
Fiduciaries Act authorizes the Orphans’ 


Court having jurisdiction of the account | 
of the administrator, upon application ~ 


to direct an administrator or executor 
to collect such rents for such period as 
the Court shall fix. A bill filed to 
collect such rent but fails to aver that 
the personal estate of -the decedent is 
insufficient for the payment of debts or 
that proper application has been made 
to the Orphans’ Court or that the Or- 
phans’ Court has authorized the collec- 
tion of the rents by the administrator 
is fatally defective-—Robinson vy. Paint- 
er, 23 West. 111. 


Pa.Orph. Where decedent was agent 
merely to remit interest to the holder 
of the first lien upon land in Texas 
upon which decedent had a second lien 
and where decedent’s executor contin- 
ued for a time to receive and remit 
interest and later, without knowledge 
of the holder of the first lien, fore- 
closed upon the second lien and bought 
in the property for the benefit of the 
decedent’s estate, it was held that there 


was no such agency relation as would , 


create a liability in the estate to ac- 
count to the holder of the first lien for 
rents collected subsequent to the fore- 
closure.—In re McGeorge’s Wstate, 57 
Montg, 99. 


é § 616 
Cal.App. Payments by administrator 
for construction of new house with in- 
surance money received when old house 
was destroyed by fire were properly 
approved. Probate Code, § 929.—In re 
Maddalena’s Hstate, 108 P.2d 17. 


Payments by administrator, with im- 
plied authority of the court and with- 
out objection from heirs, for reseeding 
acreage theretofore planted in alfalfa, 
for repairing well and pump in order to 
irrigate neglected acreage and for re- 
building house which had been de- 
stroyed by fire were not improperly 
approved because administrator took 
possession of farm and proceeded to 
carry on farming operations without 
first obtaining a court order to do so, 
since court could ratify act which it 
had power to authorize in the first 
place. Probate Code, §§$ 572, 581.—In 
re Maddalena’s Hstate, 108 P.2da 17. 


N.Y.Sur. Where real property had 
been specifically devised to testator’s 
widow as first charge upon estate of 
testator, but at time of his death the 
possibility existed that as result of 
action pending against him such real 
property might be subject to liability, 
executor acted properly in considering 
the real property as part of the estate 
pending final determination of the ac- 
tion and in obtaining authority from 
court to make expenditure for upkeep 
and maintenance of the property.—In 
re Ledyard’s Hstate, 21 N.Y¥.S.2d 860, 
affirmed In re Ledyard’s Will, 20 N.Y.S. 
2d 1006, reargument denied 21 N.Y. 
§.2d 390. 


§ 616’ 


ve : Ane y tea Bien - es 
- Cal.App. A lien upon property of an_ 
estate in probate is enforced by the 
same method as a mortgage, where all 
recourse against other property of the 


and ceases only after the sale and the 

application of the purchase money to 

Bes: the indebtedness. Probate Code, §§ 

Ra a, 762, 763.—Liuzza vy. Bell, 104 P.2d 
09 


Neb. The payment by administrator 
of $75 to obtain an extension of the 
mortgage on realty belonging to the es- 
_tate was a proper exercise of power by 
the administrator and justice demanded 
that the amount be repaid by the es- 
__tate.-In re Herman’s Estate, 293 N.W. 


353. / 
§ 626 
- Cal.App. 
by statute providing for decree by 
court directing executor or adminis- 
trator to transfer property in compli- 
ance with contract of decedent dying 
- before making conveyance is similar to 
and, in practical effect, is an action for 
specific performance. Probate Code, § 
eee re Bailey’s Estate, 109 P.2d 


* 


An executor ought to complete a con- 
y _ tract made by his testator. Probate 
haat 


Code, § $50.—In re Bailey’s Estate, 109 
2d 356. 


Where time had come when purchas- 
was entitled to conveyance of realty 
ith clear title under contract with 
ecedent, who had agreed to convey 
roperty after paying encumbrance 
thereon, court was authorized, under 
statutory provision therefor, to enter 
der directing executor to convey real- 
to purchaser in accordance with 
terms of contract. Probate Code, § 
Saree re Bailey’s Estate, 109 P.2d 
hie 356)" 

_ _N.Y.App.Div. A contract executed 
by ~person on entering Odd_ Fellows 
+ Home making the care and maintenance 
‘ fee we a lien upon ‘‘any and all prop- 
y 


i a 


which provided for a per diem com- 
pensation in case of expulsion or vol- 
untary withdrawal from the home, 
not a “contract of sale” of real 
property and the home was not a 
‘vendee’ within Surrogate’s Court Act 
concerning conveyance of realty by 
executor or administrator to holder of 
contract of sale made by decedent dur- 
ing his lifetime, and authorizing a ven- 
dee to petition for decree that such 
realty might be delivered. Surrogate’s 
Court Act, § 227.—In re Gerhardt’s 
Estate, 24’ N.Y.S.2d 595, 261 App.Div. 
. 140, reversing 18 N.Y.S.2d 351, 173 
Mise. 585. 
- Yhe section of Surrogate’s Court Act 
fie oncerning conveyance of real property 
_ by executor or administrator to holder 
of contract of sale made by a decedent 
during his lifetime was intended to 
simplify the transfer of such property, 
and literal import of section presup- 
- poses that a. contract of sale is out- 
standing. Surrogate’s Court Act, § 227. 
Ly —In re Gerhardt’s Estate, 24 N.Y.S.2d 
595, 261 App.Div. 140, reversing 18 N. 
¥-S.2d 351, 173 Mise. 585. 


__N.Y¥.Sur. Where land contract pro- 
- vided for the payment of certain sum 
“i monthly to vendors, and that vendee, 

on decease of vendor, should be’ re- 
- lieved from making further payments, 
and provided that vendee should have 


ow 


ra ’ ¢ F § 630 
y, “ee Ind, Ordinarily, the representative of 
an estate is charged with the responsi- 
_ bility of converting the personalty of a 
decedent into cash and making proper 
distribution thereof,’ though corporate 
stock is not usually sold, but is dis- 
tributed and transferred in kind, under 


te 


~§§ 6-801, 6-805, 6-14 


estate is waived, and the lien continues 


The proceeding authorized - 


direction of the c 
Department of Financial Inst 
Kaufman, 30 N.B.2d_ PR ‘ir eae : 

Ind.App. An administrator may sell 
realty, belonging to his decedent at 
time of decedent’s death, only after 
procuring an order from a court having 
jurisdiction to authorize a sale, and 
the sale must be had in accordance 
with the order.—Sipe v. Union Bank 
& Trust Co., 29 N.H.2d 342. , 

8 636 

Kan. Where testator directed that 
‘net proceeds” of his property should 
be divided among beneficiaries named, 
and named individual as executrix with 
power to execute and deliver any 
grants and conveyances necessary and 
required to carry out the terms of the 
will, the executrix had power to sell 
realty.—Tomb v. Bardo, 114 P.2d 320, 
153, Kan. 766. . 

Ky. Where testatrix gave residue of 
her property to “the Catholic Diocese 
of Kentucky, at Louisville, Kentucky, 
for the education of young priests”, and 
vested her executors with full “power 
to sell and convey any real estate or 
personal property which may belong to 
my estate at the time of my death, in 
order to carry out the above disposi- 
tion of my estate’, the executors had 
power to sell testatrix’ property for the 
purpose of paying the numerous per- 
sonal and other bequests and like- 
wise to sell for the intended purposes 
of the trust.—Shrader v. Erickson’s 
Ex’r, 145 S.W.2d 638, 284 Ky. 449. 

N.Y¥.Sur. Under will authorizing ex- 
ecutors to sell specifically devised real- 
ty “for any lawful purpose and espe- 
cially for the purpose of raising money 
needed for debts, inheritance taxes and 
expenses of administration,’ meaning of 
phrase ‘‘any lawful purpose” was limit- 
ed by specific enumeration following on 
the principle of “noscitur a sociis.”—In 
re Reilly’s Will, 24 N.Y.S.2d 213, 175 
Mise. 597. 

Under will authorizing executors to 
sell specifically devised realty “for any 
lawful purpose and especially for the 
purpose of raising money needed for 
debts, inheritance taxes and expenses of 
administration,” executors were not au- 
thorized to sell specifically devised real- 
ty for purpose of setting up a reserve 
fund equal to a contingent claim against 
estate of holder of a bond secured by 
mortgage on realty which nad been con- 
veyed by deceased before his death.— 
In re Reilly’s Will, 24 N.Y.S.2d°213, 175 
Mise. 597. ‘ 


N.Y¥.Sur. A provision in will empow- 
ering executor in administration of es- 
tate to sell any property deemed ex- 
pedient and empowering him to post- 
pone for any length of time not ex- 
ceeding five years the sale, calling in 
or conversion of any part of the estate 
would be construed as conferring a 
mandatory power of sale, as causing 


an equitable conversion of realty into 


personalty, and as requiring executor 
to sell the realty within time pre- 
scribed.—In re Schuster’s Will, 27 N.Y. 
S.2d 413, 175 Mise. 1072. 

N.Y.Sur. A discretionary power of 
sale of real property in executors could 
not be extended beyond its express 
terms to include holding, rental, or 
management.—In re_ Schroder’s Will, 
29 N.Y.S.2d 754, 176 Misc. 1024. 

Pa.Com.Pl, Where the testator di- 
rects his executor to sell real estate at 
either public or private sale ‘for the 
best price that may be procured for the 
same” the executor is authorized to sell 
at private sale—Laubach y. Lerner, 28 
North. 33. ; 

Pa.Orph. Where, after executors 
have entered into an agreement to sell 
real estate pursuant to a power in the 
will, they receive a substantially higher 
offer accompanied by a deposit on ac- 
count, they may properly repudiate. the 
first agreement and accept the second, 
but they should obtain assurance that 
the second purchaser will complete 
the sale by requiring it to pay suffi- 
cient on account or to give bond.—In re 
Costello’s Hstate, 39 D. & C. 596. 

Pa.Orph. In the exercise of power to 
sell under will a distinction must be 


for payment of testator’s just debts, as 


consun ed sa 
7 Sch.Reg. 271. 
Tex.Civ.App. An  @ 

conveying tract of land anot 
devisees thereof under will — 
executor to pay testator’s just de 
out of his estate, wa j cf 
void, even if executed to obtain money 


distinguished from. secured debts, es- 
pecially where just debts included se- 
cured debts for taxes and sum secured 
by mortgage on part of tract.—Master- 
son y. Wingate, 151 S.W.2d 956, error — 
refused. 

§ 639 


Tex.Civ.App. Under will appointing 
an executor without bond and provid- 
ing that five years should be taken to 
wind up the estate distributing about 
one-fifth annually among beneficiaries 
and longer if necessary to preserve — 
estate from waste, testator intended to 
vest in executor power to exercise a 
sound discretion in sale of any and all 
of property of which testator might die 
possessed for a minimum period of five 
years in order that executor might 
make an equitable distribution of net 
proceeds among beneficiaries, as 
against contention that will limited 
power of sale only to so much of prop- 
erty as was necessary to pay debts.— 
Henderson y. Stanley, 150 S.W.2d 152. 
Hrror granted. ae ; 


1 { 

Pa.Orph. The Orphans’ Court has 
power to review, set aside and, if 
necessary, to order a resale of real es- 
tate under a testamentary power, for 


a0 
s not absolutely 


a 


gross inadequacy of price—In re Fritz | 


Nstate, 7 Sch.Reg. 271. : 

In agreements of sale where the price 
is inadequate the performance of the 
contract will be restrained.—In re Fritz’ 
Estate, 7 Sch.Reg, 271. oe 

In consummated sales the proper 
procedure, in the absence of fraud, is 
to make demand for surcharge at the 


audit of the account.—In re Fritz’ Hs- 


tate, 7 Sch.Reg. 271. ( 


§ 649 : 
Tex.Civ.App. An executor, directed 


by will to pay testator’s debts out of © 


his estate, was authorized to sell and 
conyey to purchaser a tract of land, 
constituting only resource of estate out 
of which such debts could be paid, in- 
cluding mortgaged portion, used by 
testator as home at time of his death, 
in order to pay such debts, taxes, and 
mortgage, whether tract was testator’s 
homestead at such time or not.—Mas- 


terson v. Wingate, 151 S.W.2d 956, er- 


ror, refused. bs Se , 

A widower, owning tract of land in 
fee simple as his separate estate, had 
power, whether he was head of family 
or not, to subject such tract or any 
portion thereof to payment of his debts 
by mortgaging it or by directing exec- 
utor under his will to pay such debts 
out of tract.—Masterson v. Wingate, 
151 S.W.2d 956, error refused. — Me 

A will, expressing testator’s desire 
that his just debts be paid out of his 
estate by executor and devising certain 
tract of land to four persons equally, 


empowered executor to sell such tract — 


for purpose of paying testator’s debts 
exceeding amount of estate other than 
such tract.—Masterson v. Wingate, 151 
S.W.2d 956, error refused. hs 
§ 65708 9s 
Neb. If a will directs executrix to 
sell realty “as soon as may be after 
my decease”, executrix is not required 
to sell immediately and it is left to the 
executrix’ discretion regarding the time 


of sale within reasonable limits if she ~ 


acts in good faith and without neglect. 
—Bryant. v. Fingerlos, 295 N.W. 896. 
132 A.L.R. 1467. 
_ The question of what is a reasonable 
time for executrix to sell property as 
directed in will must depend upon 
facts in each case, and the fact that 
market for sale of land was not favor- 
able is not a valid excuse to put off 
sale indefinitely—Bryant vy. Fingerlos, 
295) N.W. 896, 132) A.L.R. 1467. 
Where testatrix expressly directed — 
that executrix should sell property, 
pay off $9,000 of bequests, and keep 


Wt re. will devised realty to 
‘ tor in trust with directions that — 
executor, as soon as convenient after 
testatrix’ death. but within seven 
months following executor’s appoint- 
ment, should convert realty into cash, 
; and will did not indicate that execu- 
tor should not exercise power of sale 
after expiration of seven months, if 
not exercised before, directions impos- 


power within specified seven months, 
but power of sale remained in execu- 
tor, or his successor after executor’s 
death, notwithstanding that power was 
Ee. . /batot exercised within seven-month peri- 
_ od.—Trudeau vy. eee 16 A.2d 346. 


5 § 6 
ae Pa. Orph. ‘Under ‘s 38(c) of we Fidu- 
@ _ ciaries’ Act of June 7, 1917, P.L. 447, 
P20 EPS S723. adequacy of price is not 
the sole element to be considered by the 
court in approving or disapproving a 
p sale of real estate which decedent di- 
- rected to be sold, without designation 
fe of the person te make the ODER re. 


; Jn re Thornton’s Estate, 40 D. . 446, 
“a 57 Montg. 36. 

a. Although the price offered by one 
-~—-—s#prospective purchaser is adequate, the 


“court will order a sale to another at a 
slightly higher net price, where it, “is 
shown that the latter is a negro, that 
eS the former is a white person, that the 
former will likely make the property 
unavailable to negroes, that the de- 
cedent was a negro, that the property is 
presently occupied by negroes and that 
there is a scarcity of housing for ys 
groes.—In re Thornton’s Estate, 40 D. 
-C, 446, 57 Montg. 36. 


§ 654 
Where language of will, which 


: Fla. 
empowered executors, or survivor of 
them, to sell realty for purpose of 


earrying out provisions of will, indicat- 
ed that testator contemplated that en- 
tire estate would be converted into 
: personalty before termination of life 
estate, a sale of realty by surviving 
e~ executors was valJia as against claims 

2 of trustee of residuary legacy, whether 
ie the power of sale granted by will was 
- general or limited, since if such power 
- must. be construed as limited, the sale, 

being for purpose of converting realty 

into personalty in order to carry out 

provisions of will, did not exceed lim- 

its of such power.—Archer v. Puffer, 

1 So.2d 565. 
is. _ Pa.Com.P1. 
‘ vate sale for the best price procurable 
. necessarily implies a reliance upon the 
discretion of the executor as to what is 
the best price procurable.—Laubach v. 
Lerner, 28 North. 33. 

Pa.Orph. An unexecuted contract of 
s sale under a testamentary power must 
4 always be understood to be subject to 
the supervision of the Orphans’ Court, 
and so long as title has not been con- 
veyed, possession delivered or expendi- 
tures made, the contract may be ecan- 
celled in favor of an offer more ad- 
2 vantageous to the estate—In re Bar- 
bey’s Estate, 33 Berks 238. 

Pa.Orph. The power of sale in a will 
directing executor to sell the decedent’s 
‘real estate. within a certain period of 
time therein specifically mentioned is 
usually construed to. be directory only 
= and not a condition precedent.—In re 
a Snyder’s Hstate, 27 North. 317. 

Where a will fixes a time within 
which a power of sale is to be exer- 
cised, the sale is a matter of discretion 
before the expiration of such time; 
thereafter it becomes mandatory.—In re 
Snyder’s Estate, 27 North. 317. 

Where a decedent died January 9, 
1 1908, and the will provided “my execu- 
p tor hereinafter named shall sell all my 
real estate as soon after my decease, as 
to him shall seem meet, not however to 
exceed. three years thereafter . . 
Held that the power of sale could be 
exercised in 1940 since it was now a 
mandatory direction—In re Snyder’s 
Hstate, 27 North. 317. 


ed a duty upon executor to exercise 


Authority to sell at pri- | 


In the exercise of a ohaar of sale 
given in a will, specific personal notice 
to or assent by the parties interested 
under the will is .not essential to a 
valid sale unless the will requires such 
notice; however, it would seem that 
such notice will, if given, avoid subse- 
‘quent adverse reactions.—In re Fritz’ 
Estate, 7 Sch.Reg. 271. 


| 


§ 656 

Pa.Super. Where realty belonging to 
estate was purchased by one of the 
executors thereof, who without knowl- 
edge of other executors profited on a 
resale thereof, and in order to clear 
title for the purchaser on resale pro- 
ceedings were had in the orphans’ 
court ratifying and confirming the sale 
to the ultimate purchaser. the execu- 
tors would be surcharged with the 
profits from the resale together with 
interest thereon to date of filing final 
account, which surcharge would be 
first chargeable against the share in 
the estate of the executor who indi- 


vidually, profited from transaction.—In - 
re Long’s Estate, 17 A.2d 686, 143 Pa.’ 


_ Super. 176 


§ 675 ; 

Pa.Orph. Where will provides “I or- 
der and direct my said executors to 
sell any and all of my real estate of 
which I may die seized’, an equitable 
conversion of real estate is effected so 
that it is personalty for all purposes 
and the proceeds of sale are available 
to all creditors without regard for 
whether they took proceedings to pre- 
serve liens on the real estate or not.— 
In re Shelmire’s Hstate, 56 Montg, 260. 


§ 680 

Conn. Hyvidence justified denial of 
relief to heirs seeking to set aside con- 
veyance by administrator, who was son 
of decedent, of real property of de- 
cedent’s estate to himself as an indi- 
vidual, through a third person, pur- 
suant to oral agreement entered into 
by widow and heirs that property 
would be conveyed to administrator in 
consideration of his paying claims 
against estate and administration ex- 
penses, on ground that there was no 
fraud actual or constructive, or lack of 
consideration. Gen.St.1930, § 4951.— 
Catanzaro y. Catanzaro, : 18 ‘A.2d 350, 
127 Conn. 478. 

Evidence that administrator, who was 
son of decedent, made payments which 
allegedly served as consideration for 
conveyance of real property of dece- 
dent’s estate to him as an individual 
out of proceeds of a joint survivorship 
account which had been in name of de- 
cedent and wife, did not establish that 
there was no “consideration” for the 
conveyance, where it appeared that, up- 
on decedent’s death, wife, as survivor, 
turned account into a joint account in 
her name and that of son who was serv- 
ing as administrator.—Catanzaro vy. Ca- 
tanzaro, 18 A.2d 350, 127 Conn. 478. 

N.J. Where testatrix, who was 
seized of an undivided one-half of a 
tract of realty, devised the realty as 
part of her résiduary estate to several 
persons, one of whom was the owner 
of the other undivided one-half, and 
she empowered her executor to sell any 
or all of her realty, and in suit to 
which the executor was a party, the 
tract was partitioned among all owners, 
and several years thereafter the execu- 
tor, acting under the power of sale, 
conveyed part of the tract, the partition 
was inconsistent with the continuance 
of the executor’s power of sale, and 
hence the power was thereby cut off, 
and the executor’s deed did not convey 
marketable title-—Satchwell v. Warner, 
19 A.2d 830, 129 N.J.Hq. 384, affirming 
14 A.2d 527, 127 N.J.Eq. 544. 

N.J.Ch. Where testatrix, who was 
seized of an undivided one-half of a 
tract of realty, devised the realty as 

part of her residuary estate to several 
Persone: one of whom was the owner 
of the other undivided one-half, and 
she empowered her executor to sell any 
or all of her realty, and in suit to 


continuance of the executor’s power 


ae Saueyed part of the § ; 
partition was inconsistent within 


sale, and hence the power was ‘hereby * 
cut off, and the executor’s deed d 
convey marketable title. Satchwell 
Warner, 14 A.2d 527, 127 N.J.Eq. 5: 

N.Y.Sup. In determining whet! 
bank, which loaned money to execu 
wife who gave as security nents 
tained from executor’s grantee, h 


right to rely on records of Surro 
Court with reference to the sa 
ticularly upon decision of Su 
that executor’s judgment creditor 
not entitled to vacation of order im 
erly directing sale of the realty. 
eldor v. Syrcher, 25 N.Y.8.2d é 
Mise. 845, 


N.Y.Sup. 


A judgment _ chad 
residuary legatee who was als f 
ecutor was entitled to an order sett 
aside sale of realty devised by testa- 
trix to the residuary legatee under ev! aes 
dence disclosing that sale was fict: 
tious, alleged purchaser havi 
knowledge of proceeding or of the s 
Surrogate’s Court Act, §§ ha), 
Bacheldor v. Syreher, 25 N.Y.S. 1 467 
175 Misc. 845, pert 

A residuary legatee’s judgment c 
itor could not claim that power o 
of realty granted in will merged 
title of the legatee and was void, w 
judgment creditor ignored fact t 
paid debts of estate warranted © 
of the realty under power 0 
granted in will. Surrogate’s 
Act, §§ 233, 234.—Bacheldor v. 
25 N.Y.S.2d 467, 175 Mise. 845 

Where sale of realty by re 
legatee who was also executor 
but bank, which loaned money 
ecutor’s wife taking as secur 
realty which wife acquired from 
ecutor’s grantee, could not discoy 
fraud by search of records, ban 
an equitable first lien on the re 
the amount of the sum loo 
gate’s Court Act, §§ 233, 
dor v. Syrcher, 25 N.Y.8.2d 
Misc. A 


legatee who was also executor was: 
and such realty was subsequently : 
quired by executor’s wife, wife’s g1 
tee, who entered into a bona fide pu 
chase of the realty for a fair co si le 
ation and without notice of fra ol 
an equitable lien in the amount _ 
pended by him second only to the | 
of bank which loaned money t 
wife taking such realty as security 
Surrogate’s Court Act, §§ 233, 23% 
Bacheldor v. Syrcher, 25 N.Y.8.2d— 
175 Misc. 845. 


Pa.Orph. Fraud  vitiates a Ai 
whether consummated or not but — 
inadequacy of price is not fr 
there must be at least gross il 
quacy of price to ereate even an infer-— 
ence of fraud.—In re Fritz’ ‘Estate 
Sch.Reg. 271. 


By 
—Bingham v. head 143 S.W.2d 10 

Cal.App. The heirs of an estate ma 
ratify not only voidable but also void 
acts of the administrator including his- 
leasing of ‘land of decedent.—Tide Wa- 
ter Associated Oil Co. v. ral 107. 
2d 945, 41 Cal.App.2d 884 

Administratrix who executed oil afd * 
gas lease individually and as adminis- — 
tratrix was bound individually as to her 
interest in the whole if lessee was given 
right to operate producing wells for life © 
of lease, as much as though she had 
made a separate lease.—Tide Water 
Associated Oil Co. y. Curtin, 107 P.2d 
945, 41 Cal.App.2d 884. 

Where oil and gas lease executed by 
administratrix empowered lessee to ex- 
plore for oil, but provided that right — 
to explore should expire at end of 20 
years, and lease purported to be for 


_— ~ 


to wells in production although admin- 
istratrix was authorized by probate 
court to execute lease for only 20 years, 
and heirs executed ratification agree- 
ment after estate was distributed to 
- them, determination that lessee was en- 
titled to remain in possession and op- 
erate producing wells for as long as oil 
or gas was produced and_ marketed 
therefrom would not be disturbed.— 
Tide Water Associated Oil Co. v. Cur- 
tim, 107 P.2d 945, 41 Cal.App.2d 884. 
_- N.Y.Sur. When title to real property 
had vested in devisees under a will, 
such acts as holding, rental, and man- 
agement of the property were unau- 
_. thorized to the executors in their ca- 


+ pacities, as _a matter of law.—In re 
 Scehroder’s Will, 29 N.Y.8.2d 754, 176 


Mise. 1024. 
t 


Ak § 696 

- Cal.App. Where administrator, who 
took possession of farm and continued 
farming operations, advised court, by 
his petition for authority to borrow 
. money, of his purpose to plant a large 
acreage of alfalfa, and court authorized 
erop mortgage to obtain. money for 
seed, labor and rental of equipment, 
without objection from heirs, payments 


and battery for automobile were prop- 
erly approved.—_In re Maddalena’s Hs- 
tate, 108 P.2d 17. 

Mont. If order made by judge, who 
was stockholder, director, and vice pres- 
ident of bank, authorizing executrix of 
an estate to execute mortgage to secure 


- authorize mortgage to the bank with 
which the judge was connected, mort- 


thorizing it. Rev.Codes 1935, § 8868, 
subd. 1.—Gaer v. Bank of Baker, 107 
2d 877. 
- Where mortgage was executed by ad- 
ministratrix of decedent’s estate’ pur- 
suant to order authorizing execution of 
the mortgage, which was made by 
dge who was disqualified, because of 
his connection with mortgagee bank, 
heirs of the decedent could maintain ac- 
tion to have the mortgage set aside 
without paying the amount owing the 
bank. Rev.Codes 1935, § 8868, subd. 1. 
—Gaer v. Bank of Baker, 107 P.2d 877. 
Where indebtedness, of decedent’s es- 
tate to bank represented costs and ex- 
penses of administration of the estate, 
and mortgage securing indebtedness 
which was executed by administratrix 
was void because of disqualification of 
judge who signed order authorizing 
execution of the mortgage, the indebt- 
edness constituted a “charge’’ upon the 
roperty of the estate, and although 
cedent’s heirs were entitled to have 
7, mortgage set aside, the bank» was 


named in statute. Rev.Codes 1935, § 
«8868, subd. 1; §§ 10147, 10307, 10310.— 
Gaer v. Bank of Baker, 107 P.2d 877. 
« Mont. Where sale by executor of cer- 
tain real estate was merely a simulated 
sale for purpose of mortgaging prop- 
erty through purchasers and thus ob- 
taining money to pay debts of estate, 
yi put property had been reconveyed to 
the executor in trust and the mortgagee 
acted in good faith in making loan and 
- yelied upon record and no damage re- 
- sulted to those interested, facts did not 
entitle heirs to relief against executor 
notwithstanding the proceeding was 
highly irregular, especially where the 
matters appeared of record and time 
fixed by statute for bringing ‘action for 
such relief had expired. Rev.Codes 
1935, §§ 10245, 10246.—Montgomery vy. 
_ Gilbert, 108 P.2d 616. 
* y § 710 
 ©.C.A.N.C. Where New Jersey cor- 
poration in 1929 sold stock to director 
under a stock allotment plan which 
was void under New Jersey statute 
_ because not approved by stockholders, 
executors of director after his death 
~~ in 1981 had power to rescind the plan 
i, and to refund as an asset not properly 
belonging to the estate cash received 
thereunder, N.J.S.A, 14:9-1 et seq.— 


be (oA 


(| EXECUTORS . 


term longer than 20 years with respect - 


for seed, oil, fuel and power, and tires. 


Ff trp ; 
Penn y. Robertson, 115 F.2d 
aes 29 F.Supp. 386. “i 

Ill. 
of an intestate, the administrator 
takes_legal title to his Deena ey as 
trustee for the payment of his debts, 
and when the debts are paid, the resi- 
due, if any, belongs to the heirs.— 
Furst v. Brady, 31, N.B.2d 606, 375 Ill. 
425, reversing In re Brady’s Estate, 24 
N.B.2d 748, 303 IllLApp. 139. 

Ky. In action by administrator for 
adjudication of rights in certain prop-. 
erty, where one of legatees alleged by 
answer and counterclaim that stock 
had been given to her by testator, lack 
of capacity and undue influence were 
proper defenses for other legatee to 
incorporate in his answer to the coun- 
terclaim.—York’s Ancillary Adm’r- vy. 
Bromley, 151 S.W.20 2851286 Ky. 533. 

13 

Ind.App. Where personalty is wrong- 
fully held or detained by decedent dur- 
ing his lifetime, an action will lie 
against his estate for recovery of pos- 
session of the specific property.—Isbell 
vy. Heiny, 29 N.E.2d 793. 

Ind.App. In absence of testamentary 
provision to the contrary, an adminis- 
trator or executor is entitled to posses- 
sion of all of decedent’s personalty for 
purpose of settlement of the estate.— 
Bragdon v. Prudential Ins. Co. of 
America, 34 N.H.2d 173. 

§ 716 : 

Mo.App. Under statute authorizing 
executor to sell personalty other than 
perishable goods for the purpose of 
paying debts and legacies, executor was 
authorized to sell securities to pay 
legacies without order of court. Mo.St. 
Ann. § 118, p. 75.—In re Flynn’s Hs- 
tate, 142 S.W.2d 1069: 

Where executor *sold certain assets 
at a loss, if executor used diligence 
to collect assets, costs of sale of such 
assets was a proper credit to him, oth- 
erwise not.—In re Flynn’s Hstate, 142 
S.W.2d 1069. 


§ 750 

Pa.Orph. Where, after the sale by an 
administrator ec. t. a. of certain shares 
of stock, appraised as of no value, at 
public auction for $100, and payment of 
the consideration, but before delivery of 
the certificates, an offer of $550 is re- 
ceived for the same stock, but the offer 
is withdrawn before the administrator 
has been authorized to accept it, the 
administrator’s petition for a citation 
to show cause why he should not sell 
to the second bidder must be refused.— 
In re Peters’ state, 39 D. & C. 594. 


§ 759 

Cal.App. The right of widow to re- 
ceive a family allowance pending ad- 
ministration of estate is purely statu- 
tory. Probate Code, §§ 680, 750.—In 
re King’s Estate, 113 P.2d 282. 

Ga. A year’s support for widow and 
minor children of decedent to be en- 
forceable must be manifest in a judg- 
ment, since such year’s support is not 
in existence as such until the entry 
of a judgment therefor. Code, §§ 113- 
1001 et seq., 113-1002.—Howard vy. 
Davis, 15 S.H.2d 865. . 

GaApp. Right of widow of decedent 
to a year’s support is a “vested right’ 
and the courts are jealous of any at- 
tempt to encroach upon it.—Mashburn 
v. Mashburn, 13 S.B.2d 190. 

N.¥.Sur. The purpose of statute pro- 
viding that certain property shall be 
set apart for benefit of surviving 
spouse is to provide for comfort. and 
support of family when owner of prop- 
erty, which has been used for family 
support and comfort, dies. Surrogate’s 
Court Act, § 200.—In re Macneal’s Hs- 
tate, 22 N.Y.S.2d 293, 175 Misc. 947. 


Pa.Super. An “exemption” is a 
wife’s inchoate property right in hus- 
band’s estate, which becomes complete 
when as his widow she sustains her 
elaim fore ita 20M Pas: 471.—_In re 
Davies’ Estate, 21 A.2d 517. 


§ 762 
Colo. The statute providing for wid- 


.ow’s allowance from deceased husband’sg 


estate is based on sound public policy 
and was enacted to provide measure 
of support to widow or minor children 
during progress of administration, 


nder Illinois law, upon death © 


tions to the widow so that she may 
continue as best she can to provide for 
the surviving family. Code 1935, § 
11918.—O’Day v. O’Day, 292 N.W. 516. 
Ky. The statute providing for ex- 
emption of $750 to be set apart to wid-— P 
ow by appraisers of decedent’s estate : 
from personal property or money: on 
hand or in the bank of decedent, and 
statute providing that wife shall have 
absolute estate in one-half of surplus 
personalty left by deceased husband, ; 
are not inconsistent. Ky.St. §§ 1403, 
2132.—Talbott’s Ex’r v. Goetz, 151 S. 
W.2d 369, 286 Ky. 504. xe 
Ohio App. The statute construed as : 
authorizing surviving spouse to receive 
up to $500 free of costs or experises of 
administration is not unconstitutional, 
as applied to. estates of less than $500, 
Since executor is primarily liable for - 
costs and statute authorizes dispensing 
with administration for small estates. 
Gen.Code, §§ 10501-39, 10501-42, subd. 
8, 10509-54, 10509-55.—Schmehl | vy. 
Schmehl, 31 N.E.2d 259. ; f 
Pa.Super. Exemption acts have been 
conceived in spirit favorable to widows 
and have received interpretation , con- 
sistent with their conception. 7 P:S. 
gi dont re Davies’ Hstate, 21 A.2d 
R.I. The statute providing that a 
widow shall be entitled, for herself 
and family under her care, to such 
household effects and personalty of — 
husband, exempt from attachment, as 
probate court deems necessary, having 
regard to circumstances, is in deroga- } 
tion of the common law and must be 
understood as effecting no change in ~ 
that law, beyond what is clearly in- 
dicated in express terms or by neces- | 


sary implication. Gen.Laws 1938, c — 
ee 6.—Easton v.. Fessenden, 14°A, 


Under statute providing that'a widow 
shall be entitled, for herself and family 
under her care, to such household ef- 
fects and personal property of husband, 
exempt from attachment, as probate 
court deems necessary having regard 
to “all the circumstances of the case’, 
the substitution of quoted words for 
the words ‘according to her situation 
and the circumstances of the estate” in 
previous enactments is a change of 
form and does not indicate a legisla- 
tive intent to change the substantive 
meaning of the statute. ~» Gen. Laws 
1938, c. 577, § 6.—Haston v. Fessenden, ~ 
14 A.2d 508. rs 

§ 764.) stat ea 

Ala, “Quarantine” is an incident of — 
“dower”, and Woth rights perish with 3 
death of widow. Code 1923, § 7437-— 
Hale v. Cox, 200 So. 772, 240 Ala. 622. 

Before dower is assigned, and dur- 
ing widow’s lifetime, right of quaran- 
tine continues, and, if widow or ‘heirs 
wish to change status, they may do 
so by causing an assignment of dower. 
Code 1923, § 7437.—Hale v. Cox, 200 
So. 772, 240 Ala. 622, 

Ala. A widow is entitled to the pos- 
session of a dwelling house where hus- 
band most usually resided and the 
plantations connected therewith as part 
of her quarantine right, until her home- 
stead and dower rights are assigned 
and her occupancy and use thereof are 
free from the payment of rent.—Childs 
v. Julian, 2 So.2d 453. ‘ 
_Cal.App. One of purposes of provi- 
sion of Probate Code authorizing pro- 
bate court to select, upon petition, a 
homestead for use of surviving spouse 
and minor children is to make provi- 
sion for their maintenance during pend- 
ency of litigation involving adverse 
claims to decedent’s estate. Probate 
Code, § 661.—Sonnicksen vy. Sonnicksen, 
113 P.2d 495. orn 


§ 

N.Y.Sur. The right of quarantine is 
limited to property of which widow is 
dowable, and does not attach to lease- 
hold property. Real Property Law, § 
204.—In re Sobel’s Hstate, 22 N.¥.S.2d 
732, 175 Mise. 171. ; 


\ 


Ber 


e 


- 


Where deceased put whole of his 
residuary estate in trust and directed 
that two-thirds of income be paid to 
his widow, and widow elected to take 
benefits under will, widow’s right to 
income accrued immediately upon 
death, and hence under the trust she 
had a provision for maintenance which 
excluded a statutory quarantine right. 
Real Property Law, § 204; Surrogate’s 
Court Act, § 200—In re Sobel’s_ Es- 
tate, 22 N.Y.S.2d 732, 175 Misc. 171. 
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1 

Cal.App. Even if holographic will 
devising land to testator’s niece had 
been properly proved and admitted to 
probate, testator’s general power of 
testamentary disposition was limited 
by code sections providing for sum- 
mary administration of small estates, 
and hence, upon it being found that 
testator’s entire estate did not exceed 
$2,500, testator’s entire estate, includ- 
ing land attempted to be devised to 
niece, was properly assigned to testa- 
tor’s widow. Probate Code, § 640.— 
McMillan v. Boese, 115 P.2d 37. 

Ga. Property set aside ag a year’s 
support to a widow and minor children 
is intended for their joint support and 
maintenance and continues after expira- 
tion of the year to be subject to sup- 
port of widow during her lifetime and 
of children until they are married or 
reach majority. Code 1933, § 113-1002. 
—Walden v. Walden, 12 S.W.2d 345, 191 
Ga. 182: . 

La.App. The statute 
widow jin necessitous circumstances 
property to amount of $1,000 vests 
in widow in necessitous circumstances 
only the usufruct of the amount re- 
ceived by her from her deceased hus- 
band’s estate, and that only during her 
widowhood. Rev.Civ.Code, art. 3252.— 
Succession of Bickham, 197 So. 924. 

The usufruct granted by statute al- 
lowing to widow in necessitous cir- 
cumstances property to amount of 
$1,000 from her deceased husband’s es- 
tate is an imperfect usufruct, and there 
rests upon usufructuary the obligation 
to account to children or other descend- 
ants of deceased husband at termina- 
tion of the usufruct. Rev.Civ.Code, 
arts. 536, 549, 3252.—Succession of 
Bickham, 197 So. 924. 

The right granted by statute allow- 
ing to widow in necessitous circum- 
stances property to amount of $1,000 
from her deceased husband’s estate is 
not one of ‘inheritance’, but simply 
is in nature of a ‘‘gratuity’, designed 
to provide a homestead or subsistence 
to those whose condition brings them 
within beneficent provisions of the 
statute. Rey.Civ.Code, art. 3252.—Suc- 
cession of Bickham, 197 So. 924. 

Mo.App. While statutes providing 
for allowances to decedent’s widow and 
minor children out of his personal es- 
tate dre highly remedial and must be 
given most liberal construction pos- 
sible in order to effectuate their benign 
and salutary purpose, such rule does 
not warrant nor permit construction 
eontrary to plain and unambiguous 
language thereof. Rev.St.1939, §§ 106, 
107, 110, Mo.St.Ann. §§ 107, 108, 111, 
pp. 69, 70, 73.—Jaeglin v. Moakley, 
151 S.W.2d 524. 

Tenn. A year’s support is but an 
extension for one year after his death 
of husband’s duty to provide for wife 
and such duty is placed upon husband 
by common law and statute. Code 
1932, § 11370—McAdams vy. McAdams, 
146 S.W.2d 140. 

é § 777 


Alaska. Under statute providing for 
award to surviving widow of property 
of the estate not exceeding the value 
of $4,000 “exclusive of any mortgage’, 
value of mortgage on deceased’s prop- 
erty should be deducted from total 
value of property in order to ascertain 
value of property set aside to widow, 
and value of mortgage is not to be 
included in making up value of prop- 
erty set aside, since word “exclusive” 
is defined as not taking into account, 
excluding from consideration what is 
named as opposed to ‘inclusive’, 
Comp.Laws 1933, § 4407.—First Nat. 
ye of Fairbanks vy. Stout, 9 Alaska 
400. 


allowing to 


EXECUTORS AND ADMINISTRATORS 


Under _ statute providing that the 
commissioner shall award to surviving 
widow property of estate not exceed- 
ing the value of $4,000 exclusive of 
any mortgage, legislature intended to 
assist the widow in necessitous circum- 
stances by giving her property which 
she could immediately convert into 
cash for sustenance. Comp.Laws 1933, 
§ 4407.—First Nat. Bank of Fairbanks 
vy. Stout, 9 Alaska 400. 

Ariz. A family allowance of $100 per 
month to testator’s widow was not ex- 
eer ian re Nolan’s Hstate, 108 P.2d 


The total size of an estate should be 
taken into consideration in, determining 
whether widow’s family allowance shall 
be great or small.—In re Nolan’s state, 
108 P.2d 388. 

A question concerning the amount of 
a family allowance to a widow is nec- 
essarily greatly in the trial court’s dis- 
eRe ae re Nolan’s Hstate, 108 P.2d 

Ohio App. Under. statutes provid- 
ing that surviving spouse shall select 
specific property, or if less than $500 
of specific property is selected, spouse 
shall receive difference between value 
of property selected and amount that 
she would be entitled to select, spouse 
was entitled to $500 in lieu of specific 
exemptions, where no selection of spe- 
cific property was made. Gen.Code, § 
10509-54.—Schmehl y. Schmehl, 31 N. 
BH.2d 259. 

Wash. Where the estate of an in- 
testate consisted of personalty of the 
value of $2,284.38, and realty which 
was his separate property, a family 
allowance of $125 monthly to widow 
until final distribution of the estate 
was reasonable. Rem.Rey.State. § 1476. 
—In re Binge’s Wstate, 105 P.2d 689. 
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N.Y.Sur. Where final amount due 
from executors and trustees resulting 
from preferential payment to legatees 
and the failure to set up trust could 
not be determined until the estate was 
fully liquidated,. administrator cum 
testamento annexo should use _ every 
effort to bring about an expeditious 
liquidation of remaining assets of es- 
tate.—In re Israel’s Estate, 26 N.Y.S.2d 
656, 176 Misc. 120. 

§ 782 

Colo. Under statute providing for an 
allowance to a decedent’s widow “‘resid- 
ing in this state,’ reducing widow’s 
allowance if decedent leaves minor chil- 
dren who are stepchildren of the wid- 
ow, and extending allowance to such 
ehildren by giving them the same rights 
of allowance as the widow, children 
claiming such an allowance must be 
residents of the state. ’35 C.S.A. ce. 176, 
§ 211.—Lyons°‘v. Egan, 108 P.2d 873. 

Ill. The adult children of decedent 
who was a party to an ante-nuptial 
contract were not entitled to share in 
the benefit of any widow’s award.— 
gan ‘vy, Guhl, 33 N.H.2d 185, 376 Ill. 

Il.App. Where adult daughter, 
though living temporarily in hotel, had 
rooms in her father’s house and con- 
sidered it her permanent home, and 
on the death of her stepmother, the 
daughter moved in with her father who 
was living ‘in an apartment building, 
and cared for him until his death, she 
was not “residing’’ with her father at 
the time of his death within meaning 
of the statute dealing with the allow- 
ance to children of a parent who dies 
without a surviving spouse, since she 
could have only one residence, which 
continued where once established until 
a new one was acquired. Smith-Hurd 
Stats. c. 3, §§ 75, 78.—In re Gilbert’s 
Estate, 35 N.W.2d-400, 311 Ill.App. 28. 

The word ‘residing’, as used in the 
statute dealing with the allowance to 
the children of a parent who dies with- 
out leaving a surviving spouse, is not 
to be interpreted as ‘living’ rather 
than in, the strict legal concept of the 
word “domicile”. Smith-Hurd Stats. c. 
3, § 78.—In re Gilbert’s Wstate, 35 N. 
BH.2d 400, 311 Lll.App. 28. 

Mo.App. The probate court’s power 
to grant allowances for support of de- 
eedent’s surviving spouse and minor 
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children pending administration of his 
estate depends on statutes, as common 
law made no provision for supplying 
temporary wants and requirements of 
decedent’s dependents. Rev.St.1939, \§$§ 
106, 107, 110, Mo.St.Ann. §§ 107, 108, 
111, pp. 69, 70, 73.—Jaeglin v. Moak- 
ley, 151 S.W.2d 524. 

Temporary allowances out of dece- 
dents’ estate to surviving widows and 
children are generally granted only to 
widows and children residing within 
states of decedents’ domiciles at times 
of decedents’ deaths, and probate court 
of state has no jurisdiction to grant al- 
lowance to nonresident decedent’s wid- 
ow from assets, on which there is an- 


cillary administration, within its ju- 
risdiction. Rev.St.1939, §s 106, 107, 
110, Mo.St.Ann. §§ 107, 108, 111, pp. 69, 


oo 73.—Jaeglin v. Moakley, 151 S.W.2d 
The minor children of nonresident 
decedent whose wife predeceased him, 
are not entitled to statutory allowances 
by probate court out of estate’s proper- 
ty subject to ancillary administration 
in state, as wife would not have been 
entitled to such allowances had she 
survived decedent. Rev.St.1939, §§ 106, 
107, 110, Mo.St.Ann. §§ 107, 108, 111, 
pp. 69, 70, 73.—Jaeglin v. Moakley, 151 
S.W.2d 524. 

N.Y.Sur. The statute providing for 
exemptions for the benefit of a de- 
cedent’s family contemplates the exist- 
ence of -a family unit at the time of 
death. Surrogate’s Court Act, § 200. 
sae re Feciuch’s Estate, 26 N.Y.S.2d 
390. 
An allowance to the surviving spouse 
or minor children under statute pro- 
viding for. exemptions for the benefit 
of a de¢edent’s family is made to en- 
able the survivors to subsist for a 
short period immediately following 
the death, and it is not enough that 
the decedent leave a widow or husband 
or minor child or children, but there 
must be a bond, however loose, which 
creates a collective family. Surro- 
gate’s Court Act, § 200.—In re IFee- 
iuch’s Estate, 26 N.Y.S.2d 390. i 

Where marriage between decedent 
and his widow occurred some 15 
years before decedent’s death, par- 
ties lived together for about three 
weeks and never resumed their rela- 
tionship as husband and wife, and 
there was no evidence that -decedent 
ever saw widow or contributed any- 
thing to her support between their 
separation and his death, even though 
there was insufficient evidence to prove 
abandonment, it did not necessarily 
follow that decedent left a ‘family’’ 
within the statutory sense, and widow 
was not entitled to statutory allow- 
ance for the benefit of a decedent’s 
family. Surrogate’s Court Act, § 200. 
po re Feciuch’s Hstate, 26 N.Y.S.2d 

Pa.Orph. A claimant to the $500 ex- 
emption provided by section 12(a) of 
the Fiduciaries Act of June 7, 1917, P. 
L. 447, 20 P.S. § 471, need establish 
only that he or she is a child of dece- 
dent and formed part of decedent’s 
family at the time of the latter’s death; 
the sum is paid without regard to the 
needs of the claimant or the equities of 
phe gasencin re Reed’s Hstate, 41 D. & 


The $500 exemption provided by sec- 
tion 12(a) of the Fiduciaries Act of 
June 7, 1917, P.L. 447, 20 P.S.°§ 471, 
will be awarded to a married daughter 
of decedent who, with her husband and 
children, lived with decedent as part of 
a family group, in a dwelling owned by 
paceanaaa oe re Reed’s Hstate, 41 D. & 


Cc, f 

Pa.Orph. Decedent’s adult daughter 
who lived in the same half of a dou- 
ble connecting house with decedent was 
entitled to the children’s exemption un- 
der the Act 7 June, 1917, P.L. 447, § 
12, 20 P.S. § 471, even though she 
was of age and not dependent on the 
decedent, as against another daughter 
who lived with her family in the other 
half of the double connecting house 
and only occasionally intermingled with 
decedent’s household.—In re Oxen- 
reider’s Hstate, 33 Berks 178. 

Pa.Orph, Where decedent’s wife was 


pty RR Webern, 
_ not a part of decedent’s family at the — 
time of his death, it was held that she — 
is not entitled to a widow’s exemption 
under § 12 of the Fiduciaries Act of 
- Sune 7, 1917, P.L. 447, 20 P.S. § 471 et 
ss seq., even though their separation was 
by mutual consent.—In re Stong’s Hs- 
» ‘tate, 57 Montg. 281. : 

_ A_widow’s right to exemption de- 
pends upon the existence of the family 
relation between her and her husband 
je the time of his death. It does not 
depend upon whether or not the widow 
as given husband grounds for divorce, 
nor upon the same facts which deter- 
a ine her right to share in husband’s 
estate under Intestate Act « June 7, 
1907 Pip 429,. 20. P.S..§ +1, et, seq.—In 
e Stong’s Hstate, 57 Montg. 281.— 

- Pa.Orph. The one and only consider- 
ation in determining the right of a 
hild of decedent to the $500 exemp- 
‘tion from the parent’s estate under § 
12 of the Fiduciaries Act of 1917, P.L. 


ent’s family at decedent’s death; 
vhether or not the child is dependent 
m deceased parent, is an adult or a 
inor, or is married or unmarried, has 
no bearing.—In re Moore’s UHstate, 54 
ork. 152. 
\ son claiming exemption 
from his mother’s estate is an adult, 
married, and living with his wife in 
mother’s home, and the son main- 
a common table for all three, his 
fe preparing and serving meals, do- 
ing entire general housework, and, also, 
n her capacity as a trained nurse, ren- 
dering nursing services to decedent, the 
is a part of the family of decedent 
is entitled to the $500 exemption 


ate, 54 York 152. 
R.I. Under statute concerning a wid- 
right to allowance of household 
; and personalty of deceased hus- 
Legislature intended to make 
ion for widow and minor children 
. deceased person while they were 
i g and did not intend to benefit 
reditors or others interested in their 


statute concerning a. widow’s 
t to allowance of household effects 
personalty of deceased husband 
not give to a widow a ‘vested 
t of property’, in nature of an ad- 
litional distributive share, in personal 
state of her husband which will pass 
her executor, or administrator, upon 
er death, and until there is a judicial 
etermination by probate court on 
dow’s petition for allowance, 
dow’s claim to household effects and 
ersonalty belonging to husband’s es- 
ate is contingent. Gen.Laws 1938, e. 
7, § 6—Haston vy. Fessenden, 14 A.2d 


n executor acting under a widow’s 
ill was not entitled to an allowance 
of household effects and personalty out 
a of the estate of widow’s husband, where 
widow, during her lifetime, had never 
made application to probate court for 
an allowance from husband’s_ estate. 
- Gen.Laws 1938, c. 569, § 1; ¢. 577, § 6; 
 ¢e. 578, § 33.—Easton vy. Fessenden, 14 
A.2d 508. 
ee, § 784 
Pa,Orph, The one and only consid- 
ration in determining the right of a 
; hild of decedent to the $500 exemption 
from the parent’s estate under § 12 of 
_ the Fiduciaries Act of 1917, P.L. 447, 
20 P.S. §§ 471-482, is whether or not 
he child formed part of decedent’s 
ly at decedent’s death. Whether 
or not child is dependent on deceased 
parent, is an adult or a minor, or is 
_ married or unmarried, has no bearing, 
—In re Moore’s Estate, 56 Montg. 336. 
’ Where son claiming exemption from 
} nother’s estate is an adult, married, 
and living with wife in mother’s home, 
and son maintains common table for 
all three, his wife preparing and serv- 
ing meals, doing entire general house- 
-_ work, and, also, in her capacity as a 
trained nurse, rendering nursing sery- 
ices to decedent, the son is a part of 


336. bee 
ee, § 793 . ' 
Cal.App. The provision gf Probate 
Code that, if property designated by 
will as source of money for family al- 
lowance pending administration of es- 
tate is insufficient, the obligation 
shall be made a charge against that 


portion of estate not disposed of by . 


will, does not apply where testator has 
made no provision in his will for a 
family allowance. Probate Code, § 750. 
—In re King’s Estate, 113 P.2d 282. 

Under provision of Probate Code au- 
thorizing a family allowance for main- 
tenance of widow and minor children, 
the allowance is treated as a part of 
eost of administration of estate and 
becomes a charge against any available 
assets of estate. Probate Code, § 680.— 
In re King’s Estate, 113 P.2d_ 282. 

The family allowance granted widow 
pending administration of estate was 
not required to be paid from com- 
munity interests of testator and his 
widow, but was properly charged 
against assets of estate without regard 
to whether they constituted community 
or separate property. Probate Code, §§ 
ate 680.—In re King’s Estate, 113 P.2d 
Wash. By statute, an allowance of 
interest in the separate estate of a de- 
cedent as part of widow’s homestead 
exemption constituted an indebtedness 
of the estate payable in regular order 
out of estate assets, and court could 
not charge estate distributed to de- 
cedent’s nephews and nieces, who were 
entitled to one-half of decedent’s real 
estate which was his separate prop- 
erty, with a lien in favor of widow. 
Rem.Rev.Stat. §§ 1474, 1476—In re 
Binge’s Estate, 105 P.2d 689. 
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Alaska. The statute providing that 
the commissioner shall award to sur- 
viving widow property of the estate 
not exceeding the value of $4,000 ex- 
clusive of any mortgage does not au- 
thorize the setting aside of property 
to the widow free and clear of prior 
existing mortgage or other lien. Comp. 
Laws 1933, §§ 4407, 4438, 4448-4451, 
4479.— First Nat. Bank of Fairbanks 
v. Stout, 9 Alaska 400. 

In foreclosure proceeding, answer of 
mortgagor’s widow alleging that pro- 
bate court awarded the undivided one- 
half interest of the mortgagor in the 
mortgaged property to the widow and 
that the award was made without any 
protest of the mortgagee, and that 
widow’s title was superior to the mort- 
gage, did not state facts_ sufficient to 
constitute defense. Comp.Laws 1933, § 
4407.—First Nat. Bank of Fairbanks y. 
Stout, 9 Alaska 400. 

‘Ariz. Widow’s interest in deceased 
husband’s property, which he be- 
queathed to a third person, was that of 
a preferred creditor only as to wid- 
ow’s allowance. Rev.Code 1928, § 3975. 
—In re Nolan’s Estate, 108 P.2d 391. 

Del.Super. The word “expenses” ag 
used in statute providing that the wid- 
ow of any decedent shall be entitled 
to receive cash up to the amount of 
$500 out of decedent’s estate, with pay- 
ment taking priority over all unsecured 
debts, ‘expenses’, legacies, taxes, and 
unsecured claims, is a word of broad 
import and it must be considered as 
embracive of administration expenses. 
Rev.Code 1935, § 3876.—Pike vy. Sat- 
terthwaite, 15 A.2d 430. 

_ Widow’s right under statute to $500 
in cash with priority over all unse- 
cured debts, expenses, legacies, taxes, 
and all other unsecured claims, does 
not give place to claims enumerated in 
a subsequently enacted amendment to 
another statute determining the order 
of payment of demands against dece- 
dents’ estates, since the right of the 
widow under statute is not a “debt” 
or “demand” against the estate in the 
usual significance of the terms. Rey. 
Code 1935, § 3837, as amended by 41 
Del.Laws, c. 191, § 4; § 3876.—Pike 
v. Satterthwaite, 15 A.2q 430. 

Ga. Where a husband conveys land 


by payment of debt , 
if widow and children execute a secur- 
ity deed conveying the same property 
to secure a note for funds with which 
to pay the debt, widow must, under 
rules of equity, pay latter debt as a 
“condition precedent” before she is en- 
titled to cancel deed and hold property 
free from debt under her year’s sup- 
port. Code 1933, § 37-104.—Smalley 
v. Bassford, 13 S.H.2d 662, 191 Ga. 642. 

Ga. Under express statutory provi- 
sion, the claim for support for de- 
cedent’s family ranks first against the 
estate of the decedent, and is superior 
to all claims against decedent’s real 
estate except the lien of a _purchase- 
money mortgage. Code 1933, §§ 113- 
1010, 1138-1508, subd. 1.—House Vv. 
House, 13 §.E.2d 817, 191 Ga. 678. 

Ga. The claim of widow of purchas- 
er. of realty for year’s support. was 
subordinate to valid outstanding trans-° 
fer of title, as security, by purchaser, 
who had transferred all his right, title, 
and interest under contract for sale, 
and whose independent after-acquired 
title inured to benefit of transferee. 
Code, § 29-111.—Perkins v. Rhodes, 15 
S.E£.2d 426. 


N.¥.Sur. Where property set apart 
under statute for benefit of surviving 
husband was sold by arrangement be- 
tween testatrix’ executors and husband, 
proceeds of sale could. not bé set off 
by executors against debts due testa- 
trix’ estate by husband.  Surrogate’s 
Court. Act, § 200.—In re Macneal’s_ Es- 
tate, 22 N.Y.S.2d 293, 174 Misc. 947. 

Under statute concerning property to 
be set apart for benefit of surviving 
spouse, such property vests at death 
immediately in surviving spouse, and 
cannot be subjected to payment of de- 
cedent’s debts. Surrogate’s Court Act, 
§ 200.—In re Macneal’s Estate, 22 N. 
Y.S.2d 293, 174 Mise. 947. i ; 

Under statute providing that certain 
property shall be set apart for benefit 
of surviving spouse, the right to pay- 
ment of exemption cannot be impaired 
or defeated by the existence of a debt 
to decedent from either surviving hus- 
band or wife, and pecuniary amount 
and articles are set aside as propert 
untouchable by creditors of decedent o 
by executor or administrator of estate. 
Surrogate’s Court Act, § 200—In re 
Macneal’s Estate, 22 N.Y.S.2d 293, 174 
Mise. 947. ; 

Where property set apart under stat- 
ute for benefit of surviving husband 
was sold by arrangement between tes- 
tatrix’ executors and husband, hus- 
band’s judgment creditors could not 
enforce payment to them out of pro- 
ceeds of sale of exempt property.: Sue 
rogate’s Court Act. §§ 200, 201.—In re 
Macneal’s Hstate, 22 N.Y.S.2d 293, 174 
Mise. 947. , 

Under statute providing that certain 
property shall be set apart for benefit 
of surviving spouse, legislative intent 
is that exempt property shall be im- 
mune from any form of legal process 
or diversion from surviving spouse. 
Surrogate’s Court Act, §§ 200, 201.— 
In re Maeneal’s Hstate, 22 N.Y.S.2d 
293, 174 Mise, 947, 


Where property set apart under stat- 
ute for benefit of surviving husband 
was sold by arrangement between tes- 
tatrix’ executors and. husband, execu- 
tors’ request for permission to retain 
funds for payment of proportionate 
share of any taxes assessed against 
such exempt property would be denied, 
Surrogate’s Court Act, §§ 200, 201.— 
In re Macneal’s Hstate, 22 N.Y.8.2d 
293, 174 Misc. 947. 


Ohio App. The $500 paid to sur- 
viving spouse in lieu of specific exemp- 
tions does not constitute ‘assets’ of 
the estate and should be free from 
costs or expenses of administration 
like property of third person found 
by executor among assets of estate, 
Gen.Code, §§ 10509-54, 10509-55.— 
Schmehl v. Schmehl, 31 N.BE.2d 259. 

Ohio App. The statute, dealing with 


by widow, and 
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property exempt from administration 
and providing for a certain amount or 
percentage of a decedent’s estate to be 
set aside for the surviving spouse, gave 
widow a claim superior to all unse- 
cured claims, such as costs of ad- 
ministration of estate, including ex- 
ecutor’s and attorney’s fees, costs in 
probate court, and funeral expenses, 
though the result was that after pay- 
ment of widow’s claim, there was noth- 
ing left for payment of the other 
claims, and notwithstanding statute 
providing the order in which the debts 
of a decedent are to be paid. Gen. 
Code, §§ 10509-54, 10509-121.—In re 
Bremer’s Estate, 36 N.E.2d 48, 67 
Ohio App. 144. 

_ PaSuper. The widow’s “exemption” 
is recognized as a preferred claim or 
gift prompted by consideration of pub- 
lic policy. 20 P.S. § 471.—In re Davies’ 
Estate, 21 A.2d 517. 

S.C. The expenses resulting from the 
last illness and funeral expenses of de- 
ceased took precedence over the home- 
stead exemption allowable to the widow 
and children of deceased.—Tarleton v. 
Thompson, 125 S.C. 182, 118 S.H. 421. 

Wash. A husband’s claim for an 
award and set-off of property out of 
wife’s estate in lieu of homestead is 
superior to the claim of legatees named 
in wife’s will if the legacies are gen- 
eral, but is not superior to the claim 
of legatees if the legacies are specific. 
Rem.Rev.Stat. §§ 1473, 1474.—In re 
Hagle’s Estate, 105 P.2d 31. 

Bequests of stated amounts of money 
to legatees constituted ‘‘general lega- 
cies,” which were not superior to claim 
of husband of testatrix for an award 
and set-off of property out of the estate 
in lieu of homestead. Rem.Rev.Stat. 


§§ 1473, 1474.—In re Eagle’s Estate, 
105 P.2d 31. 
Wash. Where separate property of 


a spouse has been disposed of by will, 
regardless of whether such disposition 
was in form of specific or general be- 
quests, the property is “otherwise dis- 
posed of by will’? within statute pro- 
viding that award to surviving spouse 
in lieu of homestead shall not be taken 
from separate property of deceased 
which is “otherwise disposed of by 
will’, where there is no minor child 
living, and hence surviving spouse is 
not entitled to have an award in lieu 
of homestead set aside to him or her 
from such property. Rem.Rev.Stat. §§ 
1473, 1474.—In re Eagle’s Hstate, 109 
P.2d 1072, 5 Wash.2d 254, reversing 
105 P.2d 31, 5 Wash.2d 254. 
§ 810 

Colo. Waiver of allowance to de- 
cedent’s widow cannot arise by pre- 
sumption, assumption, or construction, 
but must be in terms admitting of no 
doubt and clearly and definitely indi- 
cating purpose to waive such statutory 
right, “35 “@:S.A, ¢, 176; §° 211.—In ‘re 
Bradley’s Hstate, 106 P.2d 1063. 


§ 811 

Colo. The granting of allowance to 
decedent’s widow is favored, though 
antenuptial agreement may be so con- 
strued as to justify denial of her ap- 
plication for allowance. 735 C.S.A. ¢. 
176, § 211.—In re Bradley’s Estate, 
106 P.2d 1063. 


An antenuptial agreement, providing 
that if wife survived husband she 
should: receive $1,000 in full payment 
of all her claims against husband’s es- 
tate, including all allowances and wid- 
ow’s award or share, that she would 
make no claim to any of husband’s 
property, except such sum, agreed to 
be paid her from his estate, “as above 
rovided for,’’ and declaring parties’ 
ntention that neither should acquire 
any interest in the other’s estate be- 
cause of marriage, did not show that 
wife waived her statutory right to al- 
lowance from husband’s estate after 
his death. ’35 C.S.A. c. 176, 211.— 
In re Bradley’s Estate, 106 P.2d 1063. 


Il, An intended wife who was 
party to an ante-nuptial agreement 
was alone interested in widow's 


award where intended husband’s chil- 
dren were of legal age, and intended 
wife could relinquish such award even 
though it was not so designated by 
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name, provided the ante-nuptial con- 
tract contained other language suffi- 
ciently comprehensive to show that it 
was the intent of the parties to in- 
clude the award.—Guhl v. Guhl, 33 N. 
BH,.2d 185, 376 Ill. 100. 

Kan. A postnuptial contract which 
was fairly and intelligently entered in- 
to by husband and wife, each of whom 
owned property, and which related to 
handling of the property during life- 
time of the parties and how it should 
be disposed of at their death, and pro- 
vided homestead rights and other ben- 
efits for wife in case her husband 
should predecease her, was valid, and 
upon husband’s death, the wite was 
not entitled to have set off to her any 
additional homestead rights or any ad- 
ditional allowances as the surviving 
spouse. Gen.St.Supp.1939, §§ 59-401 to 
59-404, 59-502.—Porter v. Axline, 114 
P.2d 849, 154 Kan. 87. 

N.Y.Sur. Under antenuptial agree- 
ment wherein prospective wife agreed 
that certain provisions for her benefit 
in husband’s will would be in place 
of all rights which she might have 
but for the agreement, and that right 
of election to take against husband’s 
last will was ‘‘waived,”’ widow released 
and relinquished all rights in estate of 
husband, including her right to her 
statutory exemptions. Decedent Hstate 
Law, § 18; Suvrrogate’s Court Act, § 
200.—In re Markel’s Hstate, 24 N.Y.S8.2d 
253, 175 Mise. 570, 573, 


Tenn. A marriage contract under 
which wife agreed that she should have 
no part of husband’s property and in 
which she relinquished her rights of 
dower and homestead in his realty did 
not cut off wife’s right to statutory 
exemptions and year’s support which 
are not regarded as a part of a de- 
ceased’s estate. Code 1932, § 11370.— 
McAdams v. McAdams, 146 S.W.2d 140. 

Since it is against the policy of the 
law for exemptions to be waived, a 
wife could not under a marriage con- 
tract waive her rights to statutory ex- 
emptions and a year’s support from 
her husband’s’ estate—McAdams vy. 
McAdams, 146 S.W.2d 140. 


N.Y.Sur. A surviving husband was 
not precluded from exercising right 
of election not to take under wife’s 
will or from claiming exemptions un- 
der Surrogate’s Court Act by failure 
to support the wife, where there was 
no proof that husband had not con- 
tributed to support of wife, or if he 
had not that he possessed any means 
from which it was possible for him 
to do so. Decedent Estate Law, § 18; 
Surrogate’s Court Act, § 200.—In re 
Chandler’s Will, 26 N.Y.S.2d 280, 175 
Mise. 1029. 

§ 819 

Del.Super. The fact that wife was 
living apart from her husband at the 
time of his death, and that administra- 
tor did not have in hand sufficient mon- 
ey to pay all claims and administra- 
tion expenses of decedent, was no bar 
to her right under statute providing 
that the widow of any decedent shall 
be entitled to cash up to the amount of 
$500 out of decedent’s estate, with pay- 
ment taking priority over all unsecured 
debts, expenses, legacies, taxes, and 
unsecured claims. Rey.Code 1935, § 
3876.—Pike vy. Satterthwaite, 15 A.2d 
430. 

N.Y.App.Div. Where there was no 
evidence that wife’s departure from 
marital home was unjustified and with- 
out the consent of the husband, and 
that wife abandoned husband, refusal 
to allow wife exemptions as widow of 
deceased husband, was error. surro- 
gate’s Court Act, § 200.—Application of 
Clare, 27 N.Y.S.2d 796, 262 App.Div. 
retlek 

Ohio App. The statute providing 
that surviving spouse of a deceased 
eonsort may “remain” in the mansion 
house for one year free of charge, did 
not entitle a husband who had lived 
apart from his wife for 25 years to 
the occupancy of the mansion house 
for one year after the wife’s death, 
where the husband never occupied the 
house after his separation from his 
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wife, and she continued to remain 
therein until her death. Gen.Code, § 
10509-79.—Lonz’ BHstate y. Glann, 35 
N.H.2d 158, 66 ae App. 467. 
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Ga. While a widow may. ‘waive’ 
her right to a year’s support, either 
by contract expressing such waiver as 
to all property of the estate, or by 
deed conveying described property of 
estate, a widow will not be barred 
thereby from claiming a year’s sup- 
port if at the time she was ignorant 
of condition of estate or as to her 
rights therein. Code 1933, § 31-104.— 
Smalley v. Bassford, 13 S.H.2d 662, 191 
Ga. 642. 

Where a husband conveys land to 
secure a debt, which is unpaid at his 
death, the year’s support to which 
husband’s widow is_ entitled is sub- 
ordinate to security deed and can em- 
brace the fee in such property only.by 
payment of debt by widow, and if 
widow and children execute a security 
deed conveying the same property to 
secure a note for funds with which to 
pay the debt, widow must, under 
rules of equity, pay latter debt as a 
“condition precedent” before she is 
entitled to cancel deed and hold prop- 
erty free from debt under her year’s 
support. 
nee v. Bassford, 13 S.H.2d 662, 191 Ga. 
42. 

8: 


8 823 

Ariz. Widow of testator did not 
“waive” her rights to a family allow- 
ance as a matter of law because of 
the fact that more than two years 
elapsed after the will was admitted to 
probate before the allowance was 
asked for by the widow.—In re Nolan's 
Estate, 108 P.2d 388. 

Ga. The fact that widow and minor 
children of decedent would have been 
entitled to allowance for a year’s sup- 
port, which would have taken prece- 


dence over debts of decedent, had ap-. 


plicaticn for such allowance been made, 
did not. entitle widow and minor chil- 
dren, who failed to apply for and ob- 
tain such judgment for a year’s sup- 
port, to recover against administrator 
and his surety assets of estate paid 
in satisfaction of valid claims against 
the estate. Code, §§ 113-1001 et seq., 
113-1002, 118-1508, 113-1509.—Howard 
v. Davis, 15 S.B.2d 865. 

Ga.App. Delay by widow in making 
application for year’s support may fur- 
nish ground to defeat widow’s right 
thereto.—Mashburn vy. Mashburn, 13 S8. 
H.2d 190. 

Widow was not barred ipso facto 
from claiming year’s support, because 
of her failure to bring application 
therefor within seven years following 
the death of her husband.—Mashburn 
v. Mashburn, 18 §.H.2d 190. 

Ky. In an action to settle an estate, 
it was not erroneous not to allow infant 
children a homestead where no claim 
for a homestead was set up for them, 
receipts from sale of realty plus other 
assets were insufficient to meet liabil- 
ities in full, and there was no showing 
in record which would have warranted 
the setting aside of the homestead for 
all of the children or those who might 
have been entitled to it. Ky.St. §§ 
1702, 1707.—Howard v. Howard, 150 
S.W.2d 653, 286 Ky. 139. 

Pa.Super. Widow’s right to statu- 
tory exemption is personal, and, if the 
claim is not made or is made after an 
undue length of time, the right is lost 
as effectively as if widow had never had 
it. 20 P.S. § 471.—Degenkolv y. Daube, 
18 A.2d 464. 

Pa.Super. It could not be said that 
regardless of what the facts and cir- 
cumstances may be there is unyield- 
ing limitation of one year for widow 
to claim her exemption, and_ that 
thereafter she is barred from claiming 
it. 20 P.S. § 471.—In re Davies’ Hs- 
tate, 21 A.2d 517. 

The widow’s rights to exemption 
should only be defeated when it clear- 
ly appears that under all the attend- 
ing circumstances she failed to exer- 
cise due diligence and that her de- 
lay was prejudicial to others. 20 P.S. 
§ 471.—In re Davies’ Hstate, 21 A.2d 
517. 


Code 1933, § 387-104.—Smal- | 


SVS ee erie 2 
‘Where husband died March 4, 1936, 
widow’s claim for exemption in hus- 
band’s realty made February 2, 1938, 
was not barred by “laches”? under cir- 
eumstances. 20 P.S. §§ 471, 477.—In 
re Davies’ Estate, 21 A.2d 517. | 

_ Pa.Orph. Where a testator appointed 
his wife executrix and died, and letters 
testamentary issued to the widow, and 
the widow died eight months later 
‘having filed her inventory and ap- 
_ praisement and her election to take un- 
der the will but without having filed 
_ any claim for her exemption and with- 
- out having retained cash or other asset, 
her right to the exemption will be 
Br deemed to have been waived.—In re 
Lutz’ Estate, 33 Berks 101. 
‘Under the Act 7 June 1917, P.L. 447, 
 -§ :12(a), 20 P.S. § 471, allowing a wid- 
ow to “retain or claim” of the proper- 
ty of the estate to the value of $500.00, 
the widow’s right is personal and may 
be exercised by her alone or may be 
waived by her voluntary failure to “ 
tain or claim” the exception; but 
should marriage or death intervene be- 
fore retention or claim, or should re- 
_ tention or claim be too long deferred, 
the right is lost.—In re Lutz’ state, 33 
Berks 101. : 


ae § 826 

Ariz. Executrix was not. personally 
liable to testator’s widow for widow’s 
allowance, but was liable in her repre- 
sentative capacity for the allowance and 
_ should inventory as assets of the estate 
all property of which the deceased died 
. possessed, and whatever should be left 
of the estate after paying creditors, 
taxes, funeral charges, expenses of ad- 
ministration and the widow’s allowance, 
would go to the executrix as beneficia- 
- ry under will. Rev.Code 1928, § 3975. 

-—In re Nolan’s Estate, 108 P.2d 391. 


Ga. Unless objections are filed to 
-widow’s application for year’s support, 
duties on part of ordinary are purely 
“ministerial”, however, if objections 
are filed, ordinary thereafter discharges 
a “judicial function’ in determining 
at, the issues made by the return and the 
objections and, in such event, he has 
power to amend or alter _the return. 
Code 1933, § 113-1508.—Lunsford v. 
Kersey, 13 S H.2d 803, 191 Ga. 738. 

Where a widow had made application 
for year’s support, appraisers had filed 
their return, and citation had _ been 
published, and a creditor of deceased 
husband appeared at proper time and 
, place for purpose of filing objections 
on appropriate grounds and on agree- 
ment of counsel that if objections were 
not filed creditor’s claim would, by 
judgment of the ordinary on the re- 
turn, be placed in superior rank by 
reducing the estate awarded the widow, 
__ widow was thereafter “estopped” from 
questioning validity of such judgment 
in an equitable proceeding. Code 1933, 
§§ 37-104, 113-1508—Lunsford v, Ker- 
sey, 13 S.E.2d 808, 191 Ga. 738. 


Ga.App. Return of appraisers set- 
_ ting apart a year’s support to widow of 
testator was “prima facie evidence” of 
its reasonableness and fairness, and 
the burden of proving that it was ex- 
cessive was on caveator.—Matthews vy. 
See 13 S.H.2d 848, 64 Ga.App. 


i i 


¥ of 


| 


Trial court did not err in approving 
jury’s verdict approving return of ap- 
+ praisers appointed to set apart a year’s 
support to widow as against contention 
that amount set aside was excessive.— 
Matthews v. Matthews, 13 S.H.2d 843. 
64 Ga.App. 580. 


 Pa.Orph. It is not the duty of the 
Orphans’ Court to reappraise assets 
chosen for the children’s exemption, 
_but merely to determine whether or not 
there has been fraud or gross under- 
_ valuation necessitating the setting aside 
of the appraisement.—In re Oxenrei- 
_ der’s Hstate, 33 Berks 173. 

wes § 839 

Ala. Under express terms of statute, 
exceptions to the report of commis- 
sioners appointed by the court to set 
apart exemptions to widow of deceased 
must be filed within 380 days after 
making of the report. Code 1923, § 
7933.—Hicks. v. Ward, 198 So. 705. 


uF Ny 7S ee ee - we ae 
_ EXECUTORS AND 


-amendments to pleadings, 


RI. An Aires ees to a widow of 


household effects and personaJty of de- 
ceased husband depends entirely upon 
probate judge’s discretion, which he is 
authorized to exercise with such lib- 
erality toward widow as due regard 
for her circumstances will justify and 
condition of husband’s estate will rea- 
sonably permit. Gen.Laws 1938, c. 
ba § 6.—Easton v. Fessenden, 14 A.2d 
508. 

See In re Hunt [1941] 1 Dom.L.R. 43. 

- § 851 


Cal.App. Proceedings of probate 
court with respect to a petition for an 
order setting apart land as a probate 
homestead are ‘proceedings in rem”, 
and jurisdiction to hear and determine 
a petition for setting apart a probate 
homestead is acquired by filing of. peti- 
tion and posting of notice as required 
by law, personal. notices not being 
jurisdictional. Probate Code, §§ 1200, 
1242.—Stiebel v. Roberts, 109 P.2d 22. 

Although failure to give personal 
notice to petitioner’s coexecutrix of 
hearing of petition for order setting 
apart land as probate homestead might 
have constituted grounds for reversal 
of order on appeal or for relief under 
statute authorizing trial court to allow 
failure to 
mail or personally serve such notice 
upon coexecutrix did not deprive pro- 
bate court of jurisdiction to enter or- 


der setting apart homestead. Code 
Civ.Proc. § 473; Probate Code, §8§ 
1200, 1242.—Stiebel v. Roberts, 109 
P.2d 22. 

Cal.App. Tinder provision of Pro- 


bate Code authorizing probate court, 
upon petition, to select a homestead 
for use of surviving spouse and minor 
children, probate court acts under lim- 
ited jurisdiction conferred, and is with- 
out power to try or determine any ad- 
verse claim of title to decedent’s prop- 
erty. Probate Code, § 661.—Sonnick- 
sen v. Sonnicksen, 113 P.2d 495. 
Mo.App. The fact that particular as- 
set, over which probate court is exer- 
cising ancillary administration. is only 
asset of nonresident decedent’s entire 
estate, does not enlarge such court’s 
jurisdiction to grant allowances to de- 
cedent’s minor children, but their 
rights to such allowances must be deé- 
termined by court in which domicil- 
jary administration is pending, though 
no assets out of which allowances can 
be paid are within such court’s juris- 
diction. Rev.St.1939, §§ 106, 107, 110 
Mo.St.Ann. §§ 107, 108, 111, pp. 69, 70, 
Le eg e v. Moakley, 151 S.W.2d 


pee In re Elliott [1941] 2 Dom.L.R. 


§ 854 

Ala. The petition by administrator 
in circuit court, to which administra- 
tion of an estate had been removed, for 
determination of validity of widow’s 
claim as to exemptions was not author- 
ized by statute requiring personal rep- 
resentative to give written notice to 
claimant that his claim or a_ specified 
part thereof is disputed and provid- 
ing for trial of claim by court upon 
written application and ten days’ no- 
tice. Code 1923, § 8971, as amended 
by Gen.Acts 1939, p. 806.—Hickgs v. 
Ward, 198 So. 705. 


§ 855 

Ill.App. Where testator bequeathed 
legacies to each of his two daughters 
and also established a trust in their 
favor, the fact that one of the daugh- 
ters assigned her legacy to a third per- 
son did not affect her right to con- 
tend that the other daughter was not 
entitled to have a child’s award out 
of the testator’s estate. Smith-Hurd 
Stats. c.. 8, § 78.—In re Gilbert’s Hs- 
tate, 35 N.E.2d 400, 311 IllApp. 28, 
6 


§ 85 

Pa.Orph. The widow of the decedent 
presented her petition to have her ex- 
emption set aside and it was opposed 
on the ground that the family relation- 
ship did not continue to the time-of the 
decedent’s death. It appeared that the 
decedent had left the petitioner short- 
ly after their marriage, but the testi- 
mony as to the actual facts surround- 
ing the separation and subsequent 


ab: : * + 
events was conflictin 
not be definitely dete ce t 
presumption is that a survivi ife i 
entitled to her exemption, and the la 
is strongly disposed to protect the wi 


lowance is heavy, and would depend 
upon proof that she had forfeited her 
rights. As it was necessary to resort 
to the principles of law governing di- 
vorce to determine whether the rela- 
tionship as husband and wife was ter- 
minated, there was not sufficient tes- 
timony to overcome the presumption in 
favor of the widow and she was award- 
ed her exemption.—_In re Stavinsky’s 
Hstate, 21 Wash: 55. 
§ 857 . 

Ga.App. In widow’s proceeding for 
year’s support brought nine years after 
death of husband, wherein caveat was 
filed which stated that widow had re- 
ceived more than amount of year’s sup- 
port, that setting aside year’s support 
would destroy will, that application 
was scheme to defeat will, and cave- 


ator’s remainder interest in property, 


that widow had accepted benefits of 
will and elected to receive proceeds of 
estate in lieu of year’s support and 
was estopped from ‘repudiating will, 
that caveator had managed property of 
estate and supported widow as provid- 
ed by will, and that caveator’s remain- 
der interest was compensation for serv- 
ices rendered, issues presented by ca- 
veat were for jury.—Mashburn y. Mash- 
burn, 13 S.H.2d 190. 


§ 859 
Cal.App. That judgment roll in 
proceeding to set apart land as a pro- 
bate homestead did not contain an, affi-, 
davit showing that notice of hearing 


of petition for order setting land apart 


as homestead had been mailed or per- 
sonally served upon _ petitioner’s co- 
executrix did not render order setting 
apart homestead void on its face where 
judgment roll showed that such notice 
had been posted as required by law 
and order recited that notice of hear- 
ing of amended petition therein for or- 
der setting apart homestead had been 
given aS required by law. Probate 
Code, §§ 1200, 1242.—Stiebel v. Rob- 
erts, 109 P.2d 22. 

A complaint alleging that land set 
apart as probate homestead for widow 
was separate property of deceased, that 
defendants connected with proceedings 
to set land apart knew that fact, that 
plaintiff, who was deceased’s  co- 
executrix, had no knowledge as_ to 
whether land was community or sepa- 
rate property, and that defendants 
falsely represented to probate court 
that land was community property 
and falsely represented value of estate, 
and that no notice of proceedings was 
given to plaintiff as coexecutrix dis- 
closed only “intrinsic fraud’ and was 
insufficient to justify setting aside pro- 
bate court’s order setting apart land 
as homestead. Probate Code §§ 1200, 
1242.—Stiebel v. Roberts. 109 P.2d 22. 

Where beneficiaries under decedent’s 
will did not file request for special 
notices of proceedings for order setting 
apart land as probate homestead, and 
notice of proceedings was posted as re- 
quired by law, probate court’s’ order 
setting apart land as homestead was 
binding upon beneficiaries without per- 
sonal notice to them. Probate Code, 
§§ 1200, 1242.—Stiebel v. Roberts, 109 
P.2d '22: 

Cal.App. It is duty of court ‘to set 
apart homestead for use of decedent’s 
surviving Spouse and minor children, 
but proceedings operate only upon 
whatever right decedent had at time of 
his death, and do not affect question 
of title as between parties claiming 
Ua hericy eng astra s y. Sonnicksen, 113 


The decision of probate court set-— 


ting aside a homestead to decedent’s 
widow was not “res judicata’ of ques- 
tion of title to decedent’s property 
raised in subsequent suit by decedent’s 
children who claimed title to property, 
notwithstanding that one of them had 
appeared in probate proceeding in op- 
position to widow’s petition. Probate 
Code, § 661.—Sonnicksen y, Sonnick- 
sen, 113 P.2d 495. 


ow, the burden of one opposing the al- 


a 37. 
f order mak- 


ous, the language would be given a 
reasonable interpretation consistent 
with the facts and circumstances then 
existing.—Dick v. Glenn, 31. N.H.2d 
1009; Dick v. Glenn, 32 N.H.2d 698. 
Tex.Civ.App. Where widow was al- 
lowed maintenance for herself and min- 
or children by order of probate court, 
and paid herself a salary for services 
in conducting grocery store after hus- 
a band’s death, alleged impropriety of 
-  .order making provision for maintenance 
-». could not be considered on appeal from 
ay order approving exhibit showing con- 
; dition of the estate, filed by widow as 
community administratrix.—M. Garcia 
Za Gomez & Champion y. Longoria, 142 
— §.W.2d 584, error dismissed, judgment 
i. correct. ; 


§ 865 

Ga.App. Where two pieces of realty 
were set apart as a year’s support to 
widow and minor children by ap- 
praisers in their returns filed with 
ordinary, and superior court on ap- 
peal set aside only one piece, only 
effect of judgment appealed from was 
to prevent alienation of property. 
Ss Code 19338, §§ 113-1002, 113-1005, 113- 
7 1006.—King v. Tilley, 16 S.H.2d 132. 


Where appraisers in their returns 

filed with ordinary on August 31, 1939, 

E set apart two pieces of realty as a 
-. +year’s support to widow and minor 
- children, and on appeal superior court, 
on December 5, 1939, set aside only 
one piece, title to piece set aside did 
not vest in widow until December 5, 


ns 1939, and since all crops on farm at 
> such time had matured, been gathered, 
moved and sold, widow was not _en- 
‘titled to rent for year 1939. Code 


1933, §§ 113-1002, 1138-1005, 113-1006. 
_ —King v. Tilley, 16 S.H.2d 132. 
a YTex.Civ.-App. An order granting wid- 
ow and children a year’s allowance was 
a “final judgment,” and when not ap- 
Bae” pealed from became “res judicata’ and 
% not subject to collateral attack on ob- 
jections to account and exhibit showing 
eondition of estate, filed by widow as 
community administratrix.—M. Garcia 
Gomez & Champion v. Longoria, 142 S. 


W.2d 584, error’ dismissed, judgment 
correct, 
§ 867 
Ga. A widow is vested with exclusive 


right to: manage property set aside as 


a year’s support for joint benefit of. 


herself and minor children, and, after 
«marriage or majority of children, for 
benefit of herself alone for life, includ- 
ing power to sell. Code 1933, §§ 49-102, 
a 74-106, 113-1002; Laws 1937, p. 861.— 
Walden vy. Walden, 12 S.H.2d 345, 191 
Ga. 182. 

The title to property set aside as a 
year’s’ support to widow and minor 
children vests in them and does not re- 
vert to decedent’s estate, although not 
entirely consumed prior to death of 
widow and date upon which children 
marry or reach majority. Code 1933, 
§§ 85-508, 113-1002, 113-1006.—Walden 
vy. Walden, 12 .S.E.2d 345, 191 Ga. 182. 

The interest of minor entitled to 
property set aside as a year’s support 
to widow and minor children is not 
divested upon his reaching majority, 
and upon death of widow, if she sur- 
vives his majority and majority of any 
remaining children, he is entitled to 
his proportionate interest in property 
then remainin unconsumed. Code 
1938, §§° 113-1002, 113-1006.—Walden 
v. Walden, 12 S.H.2d 345, 191 Ga. 182. 

3a, A widow may not sell property 
set apart for support of herself and 
family to pay pre-existing debt of de- 
- ceased husband or her own pre-existing 


4 


‘use of 


such a conveyance. Code 1933, §§ 37-_ 


104, 113-1508.—Lunsford vy. Kersey, 13 
S.E.2d 803, 191 Ga. 738. 

Mo.App. Where after allowances had 
been ordered under statute providing 
for an allowance to surviving spouse 
and under statute permitting widow 
to take such personal property only, 
that she may choose, not to exceed 
value of $400, court ordered personalty, 
appraised at .$591.25 turned over to 
the widow without any direction re- 
garding which allowance should be 
satisfied first out of the property, the 
widow could apply the payment to 
liquidation of either. Rev.St.1939, §§ 
106, 107, Mo.St.Ann. §§ 107, 108, pp. 
69, 70.—In re Foeste’s Estate, 153 8S. 
W.2d 802. 


Where court ordered personalty ap- 
praised at $591.25 turned over to widow 
without direction as to whether pay- 
ment should be applied to $450 al- 
lowance under statute providing for 
allowance to surviving spouse or to al- 
lowance under statute permitting wid- 
ow to take such personal property 
only, that she may choose, not to ex- 
ceed appraised value of $400, the wid- 
ow was not compelled to exercise her 
right to apply payment at any partic- 
ular time and could do so at any time 
before final judgment in suit to com- 
pel administrator to pay portion of 
widow’s allowance from money on 
Rev.St.1939, §§ 106, 107, Mo.St. 
Ann. §§ 107, 108, pp. 69, 70.—In re 
Foeste’s Estate, 153 S.W.2d 802. 


Where court allowed widow $450 
under statute providing for allowance 
to surviving widow and also granted 
allowance under statute permitting wid- 
ow to take such personal property 
only, that she may choose, not to ex- 
eeed appraised value of $400 and there- 
after court ordered personalty, ap- 
praised at $591.25, turned over_ to 
widow without any direction regarding 
which allowance should be satisfied first 
out. of the property, trial_court’s de- 
termination that the $450 allowance 
had been paid in full out of the per- 
sonalty and that money realized from 
partition sale of realty could not be 
applied to payment of the $400 allow- 
ance was improper, since the widow 
could apply the payment to liquidation 
of either. Rev.St.1939, §§ 106, 107, 
Mo.St.Ann. §§ 107, 108, pp. 69, 70.— 
In re Foeste’s ee 153 S.W.2d 802. 

Cal.App. Though creditors of de- 
eedent’s estate had: right to seek a 
modification or change of order dealing 
with a family allowance as soon as 
they discovered that estate was insol- 
vent, any such modification or change 
could not operate retroactively. Pro- 
bate Code, § 680.—In re Allen’s Hstate, 
108 P.2d, 973. 


§ 872 

Iowa. Where will devised ail prop- 
erty to widow, and part of the exempt 
property had been mortgaged by testa- 
tor during his lifetime, but credit was 
not extended to testator because of his 
exempt property, chattel liens should be 
removed from the exempt property as 
far as possible by first exhausting the 
nonexempt property. Code 1935, §§ 
11847, 11918.—O’Day v. O’Day, 292 N. 
W. 516. 

Ta.App. Money allowed from succes- 
sion to widow as widow in necessitous 
circumstances was not subject to 
seizure under execution to satisfy judg- 
ment against widow. Rev.Civ.Code, 
art. 3252.—Succession of Bickham, 197 


So. 924. 
§ 874 


-Ala. Widow’s death terminates her 
right to recover land as dower and no 
such right is transmissible, but all 
income which has been derived from 
homestead and plantation, or 


e Nn 
200 So. 

(ile $875 ky 
Cal.App. Where mother and so 
euted new note in lieu of note sig 
by son and deceased father, mothe 
and son were severally liable upo : 
the note, and, where mother died, vu 
obligation could be enforced against 
her estate.—In re Chamberlain’s Hstate, 
109 P.2d 449, subsequent opinion 112 p 
P.2d 538, rehearing denied 112 P.2d 93 

Ind. A claim against an estate fo 
recovery of personal property a 
damages for its detention must — 
predicated upon the decedent’s pos 
session of the property during ~ 
lifetime. Burns’ Ann.St. § 6-1001 
Isbell v. Heiny, 33 N.H.2d 106. 

Ind.App. An assignment by the ma 
er of a note of a sufficient amount o: 
his interest in the estate of his fa : 
to pay note was not a ‘sale’ but w; 
an assignment by way of mortga, 
and, though unrecorded, it was va 
as against deceased maker’s admin 
tratrix, heirs, and creditors, even if 
was a statutory chattel mortgage o 
goods required to be recorded withi 
ten days in the county where the mee 
resided. Burns’ Ann.St, § 33-3 
Thurston v. Buxton, 31 N.E.2d 835. 

Ky. Where proceeds of note secured 
by mortgage executed by husband 
wife were use entirely by husband an 
note was also secured by assignme 
of life insurance on husband’s li 
wife, who had title to mortgaged pro 
erty, was a mere surety of her husban 
and had right to require that note bi 
paid out of deceased husband’s estate 
to which some of life insurance wa: 
payable, and not out of proceeds o: 
sale of mortgaged property. Ky.S 
2127.—Parks’ Ex’rs -v. Parks, 150 
W.2d 687, 286 Ky. 238. f 

Mass. <A petition to modify a divo 
decree by providing for an award 
alimony, brought b 
death 


- 


is no nonstatutory right to alimony 
and the statutes relating thereto con 
template proceedings between livin 
parties and the making of orders t 
operate prospectively in accordane 
with the parties’ financial condition, 
and do not justify orders or judg- 
ments made after the death of a nec-_ 
essary party operating retroactively.— 
Cameron y. Cameron, 29 N.H.2d 843. 
Mich. In action against decedent’s 
estate to recover amount paid on op- 
tion to purchase land, which option 
had been cancelled by mutual agree 
ment of the parties, the fact that the 
claim against the estate was not evi-. 
denced by a written instrument, ani 
that the express terms thereof were 
established by oral testimony, did pas 
preclude recovery, since a promise 01 
the part of decedent to repay plaintiff — 
the money which decedent had received | 
from plaintiff would be implied as ¢ 
matter of law. Comp.Laws 1929, 
14219.—Bowman vy. Wmery’s Hstate, ~ 
298 N:W. 321, 297 Mich. 663. + Ak es Sh 
Mich. A court of equity will no 
permit accounts to_ be overhauled i 
favor of a party who had slept upon 
his rights, without just cause, for a 
great number of years, especially as 
against the representatives of a party 
who may be supposed to have had 
the means of defense in his lifetime, — 
but may have left his successors with- 
out the requisite vouchers.—Deitz v. — 
Deitz, 298 N.W. 522, 298 Mich. 253. 
Miss. Claim against decedent’s es- 
tate on alleged promise of decedent to 
pay debt on which probated claim was 
based should have been _ disallowed 
where any agreement made was not 
made with the person who propound- 
ed claim against the estate.—Iirst Nat. 
Bank & Trust Co. v. Theobald, 2 So. 
2d 8338. I 
Minn. Debts to be allowed and paid 
out of estate of deceased person must 
be such as were incurred or arise on 
obligations entered into by deceased, 
and a claim arising later must be 
worked out through the representative - 
as an item of administration expense.— 


fe 
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. The word “claim’ as used in 
statutes relating to allowance and pay- 
“ment of claims against a deceased’s es- 
tate includes every species of liability 
which an executor or an administrator 


Soa N.W. 422. 
_ Neb. Where wife secured decree for 
separate maintenance in Nebraska on 
-_-personal service, and husband _ subse- 
- quently in another jurisdiction on con- 
structive service without bringing for- 
mer decree to attention of the latter 
eourt, secured a divorce and never paid 
the maintenance decree, the mainte- 
nance decree continued in full force 
and effect until directly modified, es- 
ecially where former court retained 
right, and on death of husband 
fore such- modification, all install- 
ents, due and unpaid, and_ other 
ights thereunder, unless modified by 
court or prohibited by specific statute, 
could be enforced against estate of 
deceased husband in Nebraska.—Ang- 
im y. Anglim, 299 N.W. 346. ; 
_N.Y.Sur. An agreement to provide 
i the support of a wife during her 
lifetime and beyond husband’s death 
n be enforced against the husband’s 
ate—In re Gray’s Estate, 29 N.Y. 
2d 123, 176 Mise. 829. 
hio App. Where realty was leased 
der a 99-year lease, renewable for- 
er, and lessee assigned the lease 
h the consent of the lessors, there 
s no “privity of estate’ between 
e lessors and the lessee after the 
ssignment of the lease, and the les- 
ys estate, after his death, would not 
impounded in order to secure the 
essors in the future installments of 
rent.—Meek v. City Nat. Bank & Trust 
80 N.E.2d 347, 65 Ohio App. 349. 
Pledgor was not a “creditor” 
ledgee’s estate in the sense that 
Ree held an obligation payable by 
deceased pledgee, but was a “debtor”, 
pledgor had no standing to ap- 
r in orphans’ court and ask for 
collateral without paying the debt.— 
homas v. Waters, 18 A.2d 872. 
Pa.Orph. An assessment duly and 
legally made against members of a re- 
ciprocal insurance exchange which is in 
‘course of liquidation constitutes a valid 
elaim against the estate of a member 
ying after its entry, even though the 
bligation was not expressly extended 
esentatives of the 
e’s Hstate, 38 D. 


iY to the personal repr 
aoe ers.—In re Blak 


os 


if 
On mal 


her’s estate, and had no assets at 
s death identifiable as corpus of the 
wo trusts, instruments found in dece- 
ent’s possession, in form promissory 
~~ notes to order of sisters aud in exact 
- amounts of principal of the trusts for 
1a them, each instrument containing fur- 
ther provisions that payment was to 
be made at death by executors if not 
paid in his lifetime and conditioned 
pon sisters delivering to executors re- 
leases of interest in estate of father 
and of claim against decedent, the in- 
_ struments will be construed as an ex- 
--_ ercise by decedent of his discretion un- 
a. der father’s will to pay sisters the prin- 
cipal of their trusts absolutely. Dece- 
dent having commingled the assets of 
the trusts with his own, claims by the 
sters against decedent’s estate for the 
principal of their trusts will be al- 
lowed.—In re Boggs’ Hstate, 56 Montg. 
281 


Pa.Orph. Where the decedent, a sis- 
er of the claimant, was seriously in- 
jured while riding in the claimant’s au- 
Mids mobile, and the claimant caused her 
to be admitted to a hospital and paid 
Pe the hospital bill, the physicians’ and 
a nurses’ bills and other expenses in- 
¥ - ¢ident to her injury, and claimant ap- 
--—sprehended civil and criminal liability 
for decedent’s injury and expressed his 
intentions “to take care’ of the ex- 


ode ane Pe ees af 
- penses incident to 


oe ia 
her injuries, a el 
for reimbursement of the moneys 
was refused.—_In re Dome’s Estate, 
York 93. Adulte sae MEER 

Pa.Orph. Where an accommodation 
endorser, with the consent of the prin- 
cipal debtor, procured a life insurance 
policy in which he was named as the 
beneficiary on the life of the principal 
debtor, with a provision for the pay- 
ment for disability of the insured, and 
the endorser paid_all the premiums on 
the policy and paid the note which he 
had endorsed, and received from the 
company a number of payments for the 
disability of the insured which amount- 
ed to less than the debt paid by him, 
the insured had no standing as a claim- 
ant against the endorser’s estate to re- 
cover the moneys paid on the policy 
to the decedent.—In re Smith’s Estate, 
54 York 157. 

Tex.Civ.App. A creditor’s rights to 
pursue property in hands of an execu- 
tor or administrator after testator’s 
death are not changed under statute 
providing that estate shall vest im- 
mediately in devisees or legatees, sub- 
ject to payment of testator’s debts. 
Rev.St.1925, art. 3314.—Neyland _ v. 
Brammer, 146 S.W.2d 261, error dis- 
missed, judgment correct. 

Until debt has been established, 
ereditor can no more assert a_ lien 
against assets of deceased debtor’s es- 
tate than he could have asserted dur- 
ing debtor’s lifetime. 
3314.—Neyland v. Brammer, 146 S.W. 
setae error dismissed, judgment cor- 
rect. ‘ 


ie 


ait 
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N.Y.App.Div. A joint obligation be- 
came joint and several upon death of 
obligor, and obligee could not thereaft- 
er enforce the obligation of deceased 
obligor until he had exhausted his 
remedies against the co-obligor. Debt- 
or and Creditor Law, § 236.—Grossman 
v. Perlmutter, 25:°-N:Y.S.2d 525, 261 
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Iowa. Express contracts between 
claimants and testatrix for rendition 
of services to testatrix were not in- 
validated because amount of compen- 
sation was not fixed therein, and re- 
covery could be had by claimants 
against estate on an implied contract 
to pay reasonable value of services.— 
In re Hill’s Wstate, 297 N.W. 278. 

Miss. Attorney who obtained entry 
of decree dismissing petition and _ set- 
tling controversy therein set forth fully 
complied with his obligation under con- 
tract by which one of defendants 
agreed to pay attorney a _ stipulated 
sum if and when he secured settlement 
of suit, and was entitled to recover 
on claim for compensation against es- 
tate of defendant after the defendant’s 
decease, even though decree dismissing 
petition could have been set aside if 
sum had not been paid thereunder.— 
Floyd v. Potter’s Hstate, 2 So.2d 840. 

Ohio App. Plaintiff was entitled to 
recover from estate of widow of plain- 
tiff's brother for board and lodging 
furnished. to the widow for several 
years prior to her death although there 
was no express contract to pay there- 
for since the relationship between the 
parties did not indicate that the board 
and lodging was furnished’ without in- 
tention of making a charge therefor.— 
Lenahan v, Hogan, 32 N.E.2d 31, 66 
Ohio App. 170. 


Ohio App. In absence of an express 
agreement, the existence of an implied 
agreement between plaintiff and de- 
cedent, who was not a member of 
plaintiff's family, respecting payment 
for board, room, and laundry services 
allegedly furnished by plaintiff to de- 
cedent before his death, was necessary 
to authorize recovery in action in 
quantum meruit against executrix for 
such services.—Corbin v. Bort, 35 N.H. 
2d 984. 

If one renders services to another 
under circumstances which require im- 
plication that services are not gratu- 
itous, and if amount to be paid there- 
for.is not fixed, and person for whom 
they are rendered indicates orally that 
he will leave a legacy to the other and 


. App.Div. 935. 


Rey.8t.1925, art. 


: 2 ; a 
where per 


My “3 
were rendered 


ies’ an 
payment therefor in form « 
his estate cannot claim tha 
of his failure to pay in form a ‘01 
ised, payment will not be made in aoe 


i 
Hey rReeo poe v. Bort, 35 |N.B.2 
Pa.Super. On question of plaintiffs 


right to recover the value of domestic. 


services rendered to decedent under an 


alleged oral contract, it was immaterial | 
whether contract was entered into be- | 


fore the services were performed or 
while they were being performed.— 
Szusta v. Krawiec, 19 A.2d 495, 144 Pa. 
Suner. 530. } 
Pa.Com.Pl. Where one was induced 
to enter decedent’s service as house- 
keeper, continuing a number of years 
until his death, with promise of com- 
pensation in his will, but failure to 
make the will as promised, such em- 
ployee may claim reasonable value of 
service rendered. Statute of limitation 
does not apply to such claim as there 
was no contract for weekly or monthly 
payment during. decedent’s lifetime. 


Mere making of will, subsequently re-\. 


voked by later will, will not entitle 
first devisee to benefit of such provision 
unless it was made in pursuance of an 
agreement entered into with testator, 


that he would thus compensate claim- - 


ant for services rendered. Claims of 


such kind should be closely scanned..— 


In case, supra, first trial resulted in 
verdict for defendants, Court en bane 
granting new trial on ground that the 
trial judge regarded the verdict as 
against weight of evidence. At second 
trial restricted verdict against second 


devisee, not against her as individual - 


is proper. Judgment n. o. v. refused 
and rule for new trial discharged.— 
Sault v. Krawiec, 34 Luz.L.Reg.Rep. 


S.C. It is not a prerequisite to the 


allowance of a claim against estate of — 


deceased for services rendered to de- 
ceased during her lifetime that demand 
be made for payment upon the de- 
ceased during her lifetime.—In_ re 
ees Estate, 16 §.W.2d 1, 198 S.. 


§ 881 
l.App. The ‘rendering of services 
by stepson and wife to deceased cre- 
ated rebuttable presumption that serv- 
ices were gratuitous.—In re Moore’s 
Hepate, 33 N.E.2d 130, 310 Il.App. 
Iowa. In proceeding against estate 
on claim, where it was contended by 
objectors that giving of notes by 
claimant to testatrix constituted a 


mutual settlement of indebtedness’ be-. 


tween parties, burden of proving de- 
fense remained at all times on objec- 
tors, and, after establishment of pre- 
sumption of settlement by introduc- 
tion of notes, sole burden of claim- 
ant was to meet the inconclusive pre- 
sumption by introduction of sufficient 


evidence to place evidence on issue in © 


equipoise.—In re Hill’s Estate, 297 N. 
W. 278. 


Iowa. Decedent’s sister who present- 
ed_ claim for services rendered as de- 
cedent’s housekeeper was not required 
to prove that her claim ‘was unpaid. 
Code 1939, § 11962.—Shoberg v. Rock, 
298 N.W. 834, 230 Iowa 832. _ 

Presumption that services rendered, 
by sister for her deceased brother 
were gratuitous because of the family 
relationship was rebuttable-——Shoberg 
v. Rock, 298 N.W. 834, 230 Iowa 832. 

Mich. In proceeding to _. enforce 
claim against estate for services ren- 
dered decedent, claimant was -not re- 
quired to prove nonpayment during 
decedent’s lifetime, but payment was 
an affirmative defense to be established 
by_executor.—In re Munro’s Hstate, 295 
N.W. 567, 296 Mich. 80. 

Mo.App. In child’s action against 
parent’s estate to recover for board and 
lodging furnished parent, who lived 
with child as a member of his family, 
the burden of proving the contract or 
mutual understanding with respect to 
payment, essential to recovery, was on 


——— 


— 


{ 
, 
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she child.—Hurst v. Hurst’s Hstate, 151 
§8.W.2d 543. 

Mo.App. The law presumes that 
services rendered by a child to .its 
parent are gratuitous and, in absence 
of an express promise of compensation 
for such services, the child cannot 
recover therefor from parent’s estate.— 
Witte v. Smith, 152 S.W.2d 661. 

Mont. Where sister of | decedent 
sought to recover against administra- 
trix on an alleged agreement between 
sister and decedent which provided that 
decedent was to pay sister an agreed 
wage of $5 per day for her services 
performed in his confectionery store 
and in keeping house at premises 
owned jointly by them, to be paid if 
and when decedent was able to do so 
and at some time in future after he 
had completed payment on certain in- 
vestment, sister could make out no 
cause of action without, showing that 
circumstances making the wages pay- 
able had transpired. Reyv.Codes 1935, 
§ 7402.—Binzel v. Viehmann, 106 P.2d 


187. 

N.C. Where plaintiff suing de- 
eeased’s estate for domestic services 
rendered alleged that she was treated 
as member of deceased’s family, she 
was’ presumed to have rendered the 
alleged domestic services gratuitously 
and in absence of allegation of a valid 
special contract that she was to be 
paid therefor, no cause of action was 
alleged.—Graham v. Hoke, 14 §.H.2d 
790, 219 N.C. 755. 

Ohio App. In action in quantum 
meruit against executrix to recover for 
board, room, and laundry services fur- 
nished by plaintiff to decedent prior to 
his death, burden of proof was upon 
plaintiff to prove an implied agreement 
to pay for services by a preponderance 
of evidence, if no family relationship 
existed between plaintiff and decedent. 
—Corbin v. Bort, 35 N.H.2d 984. 

Pa.Super. Wages for services ren- 
dered by a claimant to a deceased dur- 
ing deceased’s lifetime are presumed to 
have been paid at stated periods, and 
the claimant must rebut that presump- 
tion bv affirmative proof.—Morrison v. 
Stone, 14 A.2d 579, 141 Pa.Super, 237. 

In action against executor by prac- 
tical nurse to recover wages for services 
rendered to deceased prior to her death 
for a period of 84 weeks, wherein the 
practical nurse rebutted the presump- 
tion that she had been paid her wages 
by deceased, burden of showing that 
she had been paid in full for her claim 
then shifted to the executor.—Morrison 
poms he 14 A.2d 579, 141 Pa.Super. 


Pa.Super. Where plaintiff seeking to 
recover value of domestic services ren- 
dered to decedent proved the existence 
of a contract to pay for services at de- 
cedent’s death, and plaintiff was not a 
relative of decedent or his wife, there 
was no legal implication that services 
were periodically paid for or that they 
were voluntarily performed.—Szusta v. 
tia 19 A.2d 495, 144 Pa.Super. 


oO 


Pa.Super. One making claim against 
administrator for personal services ren- 
dered to decedent pursuant to agree- 
ment had burden of showing the exist- 
ence of such agreement, nature and 
extent of services, and acceptance of 
the services.—In re Leppold’s Bstate, 
20 A.2d 827, 145 Pa.Super. 60. 

Where one not related to decedent 
claimed for services: rendered to de- 
cedent under alleged agreement that 
they be paid for at his death, there 
was no legal implication that such 
services were periodically paid for or 
were voluntarily performed.—In re Lep- 
pold’s. Estate, 20 A.2d, 827, 145 Pa. 
Suner. 60. 

Pa.Orph. Where claims are made 
against a decedent’s estate for domestic 
services and nursing, or in the nature 
of them, as between parent and child, 
or as between others when a family re- 
lationship exists, such claims cannot be 
maintained in the.absence of satisfac- 
tory proof of an express contract to 
payin re Duncan’s Bstate, 54 York 
3. 


The mere relationship of a niece to 


/ 
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an aunt does not create a presumption 
of gratuitous services, and the burden 
is upon the objectors to show that no 
debt was in fact intended; however, 
where the claimant’s evidence itself dis- 
closes the existence of a family rela- 
tionship, no implied contract to pay for 
the services rendered actually arises.— 
In re Duncan’s Hstate, 54 York 83. 

S.C. Where one receives benefit of 
another’s service, which latter was un- 
der no moral or legal obligation to 
render, former is under an implied ob- 
ligation to compensate latter therefor, 
and burden is upon former’s adminis- 
trator to remove such presumption.— 
In re Limehouse’s Estate, 16 S.W.2d 1. 
I9848:C. 15; 

Even if originally there was a pre- 
sumption that services of niece in 
boarding and nursing her aunt who 
was an invalid were rendered gratu- 
itously, evidence sufficiently showed in- 
tention on part of both niece and aunt 
that niece was to be compensated for 
her services to rebut such presumption 
and to authorize niece to recover from 
aunt’s estate, after aunt’s death, for 
services rendered.—In re lLimehouse’s 
Estate, 16 §.H.2d 1, 198 S.C. 15. 

Wis. The presumption that periodi- 
cal payments regularly paid for room 


‘and board by deceased were in full for 


all obligations, including payment for 
personal care in the nature of practi- 
eal nursing, was rebuttable by evi- 
dence showing an express agreement 
by deceased to make additional pay- 
ments for personal care.—In re Breitz- 
nee Hstate, 294 N.W. 489, 236 Wis. 


Where deceased was not a relative of 
claimant there was no presumption that 
services of a personal nature rendered 
by claimant to deceased were gratui- 
tous.—In re Breitzman’s Estate, 294 
N.W. 489, 236 Wis. 

Wis. In proceeding against dece- 
dent’s estate by his mother-in-law and 
sister-in-law to recover on notes ex- 
ecuted and delivered by him to them, 
his moral obligation to pay them value 
of services, rendered by them in tak- 
ing care of his home and children, above 
value of board and lodging received 
from him by them, will be presumed 
to be consideration for notes.—In re 
Schoenkerman’s Estate, 294 N.W. 810. 
236 Wis. 311. 
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Cal. In order to support a claim for 
services made by a child or relative 
of a decedent, who remains with the 
decedent after majority, the circum- 
stances must show either an express 
contract or that compensation was in 
the contemplation of the parties —Win- 
der v. Winder, 114 P.2d 347, prior 
opinion 108 P.2d 681. 

The right and justice of a claim for 
compensation of an adult child living 
with his parent for services rendered 
may be considered, but only as tend- 
ing to aid in ascertaining intention 
and expectation of parties in relation 
to question of compensation for serv- 
ices in controversy.—Winder v. Wind- 
er, 114 P.2d 347, prior opinion 108 P. 
2d 681. 

Ill.App. A claim of a member of de- 
ceased’s family against an estate for 
food, laundry, lodging, care and_ spe- 
cial nursing services rendered deceased 
is viewed with suspicion.—In _ re 
Moore’s Estate, 33 N.H.2d 130, 310 
Ill.App. 365. 

Pa.Orph. An administrator was sur- 
charged with the amount he paid on 
compromised ‘claims for room, board 
and nursing for the decedent furnished 
by her niece without a contract for 
payment and while the family relation 
existed between the claimants and the 
decedent.—In re Dunean’s Wstate, 54 
York 83. 

S.C, The services of niece in board- 
ing and nursing her aunt, if rendered 
as a gratuity, could not after aunt’s 
death be converted into a charge.—In 
See SRO HESS Hstate, 16 §.H.2d 1, 198 
SS) 1 


Wis. A legal obligation to pay for 
services rendered to obligor by rela; 
tives living in his family is unneces- 
sary to constitute moral obligation to 
pay therefor a good consideration for 
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his promise to do so, even if such 
services are presumed to have heen 
gratuitous in proceeding to recover 
compensation therefor from deceased 
promissor’s estate——In re Schoenker- 
mene Hstate, 294 N.W. 810, 236 Wis. 


A moral obligation to pay for seryv- 
ices rendered to obligor by relatives 
living in his family afforded ample 
consideration for notes executed and 
delivered to them by obligor in recog- 
nition of such obligation, and such 
notes became legal obligation, enforce- 
able against maker’s estate after his 
death, as distinguished from mere un- 
executed promise to make. gift of 
money.—In re Schoenkerman’s Bstate, 
294 N.W. 810, 236 Wis. 311. 


§ 834 
Miss. Claim against decedent’s ‘es- 
tate for compensation for legal advice 
given during conferences with decedent 
was required to be based on contract, 
express or implied.—Nicholson v. Dent, 
Robinson & Ward, 198 So. 552. 
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_ Cal.App. In action against admin- 
istrator based on memorandum where- 
by deceased directed payment out of 
her estate of $2,000 a year to plaintiff 
for services rendered, verdict allowing 
$2,000 per year for period of six years 
was not so excessive as to shock sense 
of justice and raise presumption that 


it was result of passion and prejudice. | 


—Walsh v. Parker, 106 P.2d 925. 

Cal.App. An employee, who admit 
ted that she had received more from 
employer during employer’s lifetime 
than employee in her complaint alleged 
that her services were worth, could 
recover nothing in action in “quantum 
meruit’” against deceased employer’s 
executor for services rendered, since 
amount of recovery in such action is 
only the reasonable value of the serv- 
ices rendered regardless of any alleged 
agreement between employer and em- 
ployee as to value of the services.— 
Smith y. Bliss, 112 P.2d 30. 

Minn. $2,000 award for services ren- 
dered to testatrix and her deceased 
husband held not excessive—In re 
Cooke’s Estate, 298 N.W. 571. 

Minn. $2,150 award in favor of 
claimant against estate of deceased for 
services rendered deceased and her de- 
ceased husband, under alleged agree- 
ment that services were to be paid 
from estate of the survivor held not 
excessive.—In re Cooke’s Estate, 298 
N.W. 572. 

Miss. In proceeding on claim against 
decedent’s estate .for legal services 
where no contract was shown whereby 
decedent was to pay any specific 
amount of compensation for services 
rendered, decedent’s estate could be 
required to pay only such fees as 
would be reasonable.—Nicholson — v. 
Dent, Robinson & Ward, 198 So. 552. 

N.H. Damages for breach of oral 
contract to make will, leaving all of 
promisor’s estate remaining at his 
death to woman in payment for sery- 
ices rendered by her, are value of 
promisor’s net estate at time of his 
death.—Lemire v. Haley, 19 A.2d 436. 

Pa.Super. Where decedent failed to 
compensate plaintiff for domestie serv- 
ices rendered in accordance with an 
alleged oral agreement, plaintiff was 
entitled to the reasonable value of the 
services performed.—Szusta v. Krawiec, 
19 A.2d 495, 144 Pa.Super. 530. 

The measure of damages for breach 
of an agreement to devise realty in con- 
sideration for services rendered is the 
value of the services performed on faith 
of the agreement, and not the value of 
the realty promised.—Szusta y. Kra- 
wiec, 19 A.2d 495, 144 Pa.Super. 530. 

Pa.Super. The measure of damages 
for breach of agreement to will realty 
in return for services rendered is val- 
ue of the services performed, not val- 
ue of the property promised.—In re 
Leppold’s Estate, 20 A.2d 827, 145 Pa, 
Super. 60. 

Pa.Orph. Where the claimant was 
the housekeeper of decedent for some- 
time preceding his death for which she 
received $10.00 per week, she cannot re- 
cover additional compensation for nurs- 
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ing in the absence of an express con- 


‘tract to that effect—In re King’s E - 
tate, 27 North. 255. 


§ 886 : 
N.C. Written agreement in the form 
‘of a check payable upon the death 
of drawer could not be construed “ex 
vi termini” as a valid contract to pay 
a member of the family of deceased 
for domestic services rendered, since 
the check by its terms never had va- 
lidity as long as the drawer lived, and 
it became “functus officio’ at the 
death of the drawer since the draw- 
er’s death before presentation of the 
check for payment revoked any author- 
ity of the bank to make payment.— 
- Graham vy. Hoke, 14 S.H.2d 790, 219 
N.C. 755. : 
ay In action against deceased’s estate 
for alleged domestic services rendered, 
allegation that deceased informed 
_ plaintiff that she would be taken care 
of at his death and that he gave her 
contract as evidence of his promise and 
intention did not create a special con- 
* tract to pay for the alleged services 
---where the written agreement referred 
pt 


ere; 
: - 


to had neither vitality nor validity as 
such.—Graham y. Hoke, 14 S.H.2d 790, 
219 N.C. 755. 
; § 887 


Tenn. Where life policy _ provided 
that advance would be made on as- 
-signment of policy and on sole securi- 
ty thereof and insured borrowed on 
policy and assigned it to insurer as 
security. and insurer, on insured’s 
death, deducted from face of policy 
amount of indebtedness evidenced by 
note with interest and paid balance to 
beneficiary, beneficiary could not recov- 
er amount retained by insurer from in- 
-sured’s estate on theory that the loan 
to insured was an indebtedness of in- 
- sured’s estate and that beneficiary 
~ ghould be subrogated to rights of in- 
- surer against the estate. Code 1932, 
§ 6179(7).—Allen v. Southard, 151°. 
 W.2da 1072, 177 Tenn. 541, 
‘Where life policy provided that an 
advance would be made on assignment 
of policy and on sole security there- 
of, even if insured was’ mentally in- 
capable of transacting business at time 
he executed note and procured advance 
from insurer, beneficiary would not 
have right to recover from insured’s 
estate amount which insurer deducted, 
in satisfaction of the indebtedness, 
from face amount of policy. Code 
1932, § 6179(7).—Allen y. Southard, 151 
§.W.2d 1072, 177 Tenn. 541. 
898 
Neb. An unmatured but absolute ob- 

ligation, such as a note, may be filed 
and allowed as a claim against a de- 
eedent’s estate, with the right of im- 
mediate enforcement limited, so that the 
estate may have the opportunity to 
make payment according to the con- 
tract terms. Comp.St.1929, § 30-608.— 
In re Larson’s Estate, 293 N.W. 430. 

The statute dealing with contingent 
claims against a decedent’s estate and 
the statute dealing with claims not cap- 
able of being presented within time 
limited, and limitation of time for pres- 
entation after becoming absolute, are 
applicable only to ‘contingent claims,” 
and hence are not applicable to a note 
or any liability against the maker’s 
estate arising out of the note, since note 
and liability thereon are not ‘contin- 
gent claims.” Comp.St.1929, § 30-701; 
 Comp.St.Supp.1939, § 30-704.—In re 
Larson’s Estate, 293 N.W. 430. 
# Ohio App. A claim against the es- 
tate of a lessee of a 99-year lease, re- 
- mewable forever, for installments of 
rent which become due after death of 
lessee, is not a “debt not due” within 
meaning of that phrase as used in stat- 
ute providing for the payment of “debts 
not due’, where the lessee during his 
lifetime had assigned the lease with 


f 


. 
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the consent of the lessors. Gen.Code, 
§ 10509-124.—Meek v. City Nat. Bank 
& Trust Co., 30 N.H.2d 347, 65 Ohio 


» O49. 
App A 900 


Neb. A “contingent claim” against a 
deceased’s estate is one where the lia- 
bility depends upon some future event 
which may or may not happen and 


which, therefore, makes it wholly un- 


ie 


bility is a “contingent claim” against a 
stockholder’s estate until it is judicial- 
ly determined. Comp.St.1929, § 30-701; 
Comp.St.Supp.1939, §§ 30-609, 30-704. 
—In re Edwards’ Estate, 294 N.W. 422. 

Pa.Orph. A claimant, who is a joint 
debtor with decedent on a judgment on 
which decedent’s estate has paid half 
but claimant has paid nothing, is not 
entitled to participate in distribution 
and his claim will not be considered on 
its merits until he can show payment 
of his share of the joint obligation, be- 
eause decedent’s estate is liable for the 
entire amount of the judgment and, if 
compelled to pay, would have an ac- 
tion against claimant for contribution. 
—In re Reck’s Hstate, 56 Montg. 312. 


§ 902 

N.Y. Taxes, properly assessed on 
property of deceased prior to his death 
in a tax district of which he was 
a resident, were his personal debts. 
Village Law, §§ 126, 133.—In re Ueck’s 
Hstate, 35 N.W.2d 624, 286 N.Y. 1, re- 
yeraing: 22 N.Y.S.2d 740, 260 App.Div. 

Where city of Buffalo and county, 
of Erie became purchasers at tax sales 
of part of real estate of decedent pri- 
or to his death and received tax cer- 
tificates therefor, tax sales resulted in 
“payment” and discharge of such tax- 
es, notwithstanding that right of re- 
demption of property had not termi- 
nated at time of decedent’s death, and 
hence there were no “taxes” required 
to be paid by administrator in pref- 
erence to claims of other creditors un- 
der provision of Surrogate’s Court Act 
requiring administrator to pay taxes 
assessed on property of decedent _pre- 
vious to his death. Surrogate’s Court 
act, § 212, subd. 2; Tax Law, § 2, subd. 
4, § 50, subd. 2, § 69 et seq., §§ 71, 
95, 119 et seq., and 150 et seq., 153, 
160; Loc.Laws 1932, pp. 89, 136, 137, 
§§ 349, 614, as amended by Laws 1935, 
ce. 350, §§ 1, 2, and §§ 610-612, as 
amended by ec. 370, §$ 1, 3; pp. 138, 
140, 141, §§ 616, 619, 625, 640; Laws 
1884, c. 135, §§ 13, 14, 15, as amend- 
ed.—In re Ueck’s Estate, 35 N.H.2d 
624, 286 N.Y. 1, reversing 22 N.Y.S.2d 
740, 260 App.Div. 369. 


N.Y.App.Div. Tax sales at ‘which 
City of Buffalo or Hrie County became 
purchaser did not result in payment of 
tax, but the debt continued and was a 
“tax” within provision of Surrogate’s 
Court Act requiring executor to pay 
taxes assessed on property of decedent 
previous to his death, and hence was 
required to be paid by administrator 
in preference to other creditors, not- 
withstanding that tax certificate had 
been issued, where right of redemption 
had not been terminated. Surrogate’s 
Court Act, § 212, subd. 2; Tax Law, § 
71; Real Property Law, § 250; Loe. 
Laws 1927, No. 4, §§ 610-612, 614, 616- 
619, 623, 644, published in Loc.Laws 
1932, pp. 136, 137, 138, 140, 141; Laws 
1884, ¢c. 135, §§ 15, 20.—In re Ueck’s 
ee 22 N.Y.S.2d 740, 260 App.Div. 


§ 906 

Cal.App. Mere lapse of time after en- 
try of judgment does not deprive trial 
court of power to order issuance of ex- 
ecution, and, when judgment debtor 
has died and statute of limitations 
has run against judgment, court may 
grant judgment ereditor leave to en- 
force judgment by presentation of 
claim against debtor’s estate and by 
bringing of action thereon if claim 
is rejected. Code Ciy.Proc. § 685,— 
Bank of America N. T. & S. A. v. 
Katz, 113 P.2d 759. 

The statute providing for “execution” 
of judgment after five years from its 
entry authorizes enforcement of money 
judgment against deceased debtor by 
presentation of claim against his es- 
tate and bringing of action thereon if 
claim is rejected, notwithstanding an- 
other statute authorizing issuance of ex- 
ecution on certain types of judgments, 


power to waive statutes fixing time f 


and for instituting suits on rejected 


. i 


filing claims against decedents’ estates 


claims, or to ‘‘estop” herself from set- 
ting them up, and court has no power 
to waive them or to authorize an ad- 
ministratrix to do so. Rev.Codes 1935, 
§§ 10171, 10173, 10176, 10178.—State 
ex rel. Steinfort v. District Court of 
Fourth Judicial Dist. in and for Ra- 
valli County, 107 rear 890. ‘ ; 
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Kan. An administrator of decedent’s 
estate had no power to waive statutes 
of noneclaim or limitation existing in 
favor of the administrator. Gen.St. 
1935, 22-701 et seq.—Allen v. Turner, 
106° Pr2a7 715, 152: kane 590; 

Pa.Orph. An exception was also, filed 
by persons claiming to have made re- 
pairs to decedent’s house in 1924. The 
exceptant offered in evidence an account 
book in his own handwriting, showing 
the account and the balance due, the 
last entry of which was in 1926. A 
witness testified as to conversations, the — 
last of which were in 1930 or 1931, in 
which the claimant was demanding 
payment and the deceased expressed his 
inability to pay. Two children of the 
exceptants testified that in 1938 they 
heard the decedent say to one of the 
exceptants that ‘‘he will pay his bill 
and match it and put us on a farm.” 
Held, that the claim is barred by the 
statute of limitations, since the testi- 
mony of the two children is ineffective 
to toll the statute because the debt_is 
not identified, there is no acknowledg- 
ment of the amount, and no reference 
to anything by means of which it can 
be ascertained.—_In re Garrow’s Estate, 
49 Dauph. 174. 

§ 924 


Del. Burial expenses, since they do 
not accrue until after decedent’s death, 
are not an “indebtedness of decedent’”’ 
nor a debt against the estate, but con-_ 
stitute a preferred charge on the assets. 
of the estate in the hands of the per- 
sonal representative—Smolka y, James 
T. Chandler & Son, 20 A.2d 1381, 134 
A.L.R. 629, affirming James T. Chand- 
ler & Son v, Smolka, 13 A.2d 427, 1 
Terry 415. ) 

Where duty of burial of a deceased — 
person is performed by the personal — 
representative or by another, not of- — 
ficiously but from necessity, the law ” 
implies a promise of reimbursement out — 
of the assets of the estate for the rea- 
sonable expenses incurred and paid. — 
—Smolka v. James T. Chandler & Son, 
20 A.2d 131, 134 A.L.R. 629, affirming © 
James T. Chandler & Son y. Smolka, ~ 
13 A.2d 427, 1 Terry 415. 

Ky. A bill for decedent’s funeral ~ 
was enforceable claim against his es- 
tate, if properly presented, in absence ~ 
of agreement that it should be paid 
out of other funds, such as proceeds 
of deceased’s life insurance policy, re- 
gardless of nature of recovery by ad- 
ministratrix in death action settled by 
payment made to her by defendant’s — 
liability insurance carrier. Ky.St. °§§ 
6, 3870.—Rose vy. Rose, 152 S.W.2d 603, — 
287 Ky. 224, 

La.App. Where undertaking estab- 
lishment was employed to conduct fun- 
eral of decedent by persons bearing 
close relationship to decedent, and es- — 
tablishment accepted employment and — 
performed necessary services in good ~ 
faith, charges for such services were 
properly classified as a “debt” of de- 
cedent’s succession.—R. §. Allday Sup- 
ply Co. v. Blackwell, 197 So, 202. 

Mass. An action for funeral expens- 
es, except as a claim therefor is pre- 
ferred, differs in no essential from 
action for debt due from deceased, — 
and estate is just as liable for the — 
necessary charges of funeral ag for — 
necessaries supplied in lifetime. G.L, | 

t 
7 
¥ 


tgp ed ~ 


Ter.Hd:) '¢. 198; -§, .7.==Hastman’! 4 
lien, 31 N.H.2d 547, 808 Mass. 138. 
Funeral expenses of a deceased per- — 
son are a “debt’’ within statute relat- — 
ing to demands against estate and 
upon petition of executor or adminig- 


nay 


2.—Hastman v, Allen, 31 N.E.2d 547. 
08 Mass. 138. TS oF rect 
N.Y.Sur. Claim. for reasonable fu- 
meral expenses of decedent was al- 
lowable against decedent’s estate.—In 
te Barry’s Estate, 24 N.Y.S.2d 881. 
Ohio App. The statute providing 
that an executor may allow $350 for 
funeral expenses, and that probate 
tourt must approve the allowance of 
any sum in excess of such amount, 
does not require probate court’s ap- 
proval to allowance of a claim of a 
funeral director, which is founded on 


a contract made with deceased in his 


lifetime, though claim is in excess of 
$350,. and such a contract is valid. 
Gen.Code, § 10509-121.—Schroyer v. 


; eed, 30 N.E.2d 440, 65 Ohio App. 


Pa.Orph. Anyone receiving funeral 
benefits holds so much of the proceeds 
as are necessary. for the payment of 
funeral expenses impressed with a trust 


-for that purpose and the estate of the 


deceased cannot be resorted to for pay- 
ment of such expenses until the benefits 
are first exhausted.—In re Bennecoff’s 
Estate, 19 Leh.L.J. 237. : 

The fact that the estate is solvent 
makes no’ difference.—In re Bennecoft’s 
Estate, 19 Leh.L.J. 237. 


§ 929 
Il. The price of a tombstone for 
deceased is not a debt of deceased’s 
estate——Nonnast v. Northern Trust Co., 
29 N.B.2d 251, 374 Ill. 248, modifying 
In re Nonnast’s Estate, 21 N.E.2d 796, 
300 LlLApp. 537. 
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Cal.App. Payments by administra- 
tor to widow in excess of widow’s al- 
lowance were properly approved, as 
partial payments to widow for serv- 
ices on farm belonging to estate.—In 
re Maddalena’s Hstate. 108 P.2d 17. 

Cal.App. Where probate court ap- 
pointed attorney to defend action 
brought by administratrix of estate 
seeking to quiet title to assets of es- 
tate in herself, and judgment that 
property belonged to administratrix 
individually ‘was reversed and suit 
dismissed, not on account of error in 
findings of fact but because no party 
defendant had been before the court, 
probate court had no jurisdiction un- 
der either statute or general equity 
jurisdiction to order payment out of 
funds of estate to attorney thus ap- 
pointed for services rendered in ad- 
ministratrix’ action. Probate Code, § 
703.—Tanner y. Superior Court in and 
for Los Angeles County, 111 P.2d 713. 

Cal.App. Any person interested in 
an estate may apply directly to the 
probate court for an allowance of 
moneys due him for services rendered, 
and is a “party” to the probate _pro- 
eeedings. Probate Code, § 911.—In re 
De Barry’s Estate, 111 P.2d 728. 


Cal.App. The probate court must 
fix the fees for extraordinary services 
rendered to an estate by an attorney. 
Probate Code, § 911.—In re De Barry’s 
Estate, 111 P.2d 728. 


The statute providing that an at- 
torney who has rendered services to 
an estate may apply to the court for 
an allowance of fees and providing 
that on hearing the court shall make 
an order requiring the executor or ad- 
ministrator to pay compensation to the 
attorney out of the estate was in- 
tended to make the attorney a ‘‘party 
interested” in the estate for purpose 
of enabling him directly to enforce 
his claim for legal services. Probate 
Code, § 911.—In re Pe Barry’s Hs- 
tate, 111 P.2d 728. 

Ga.App. In attorney’s suit against 
executor for value of services performed 
in collecting loan, evidence demanded 
finding that attorney was employed un- 
der authority of executor and that at- 
torney continued in the employment 
with knowledge and acquiescence of 
executor and that reasonable value of 
legal services performed by the attor- 
ney was $224. Code 1933, §§ 38-107, 


~  9-611.—Mcintire v. McQuadé, 10 $.H.2d 


rt has” sdiction — 
n hig’ ot aa “a debt 
r G.L.(Der.Ed.) ec. 197, _ 


Ga. 438, 


neys for ordinary services performed 
during six. years they handled estate 
could not be limited to percentages 
of personalty sold or distributed by 
executor and proceeds of realty sold 
for payment of debts as provided by 
statute, but executor and attorneys 
were entitled to reasonable compensa- 
tion for ordinary services rendered, 
since compensation allowed by statute 
applies only where probate is com- 
pleted. Code 1939, §§ 12063, 12064,— 
In re Johnson’s Hstate, 295 N.W. 878. 

An executor and his attorneys were 
entitled to reasonable compensation 
for any extraordinary services render- 
ed in handling estate for a number of 
years, notwithstanding that probate 
was not completed._In re Johnson’s 
Hstate, 295 N.W. 878. 

Iowa. $200 to executor’s attorneys 
for extraordinary services performed 
in connection with proceedings for 
compromise of inheritance tax which 
resulted in saving of $3,500 to the es- 
tate was insufficient, but taking into 
consideration time consumed, skill with 
which the matter was handled, and re- 
sult accomplished, attorneys were enti- 
tled to $750 for services.—In re Deh- 
nea Estate, 298 N.W. 656, 230 Iowa 


Ky. The allowance of counsel fees 
to an administrator rests largely in 
decedent’s attempted gift of account to 
the discretion of the court to which 
the application therefor is made, and 
that discretion will not be interfered 
with on appeal unless abused.—Ger- 
nert v. Liberty Nat. Bank & Trust Co. 
gents Mataet 145 S.W.2d 522, 284 Ky. 


Ky. Chancellor did not err in fix- 
ing fees of attorneys who represented 
estate in litigation over will and in 
settlement suit, at $1,000, rather than 
at $1,500, though they were outstand- 
ing lawyers and did considerable 
work, where estate involved amounted 
to only about $15,000, or $16,000, 
and the services of the attorneys re- 
dounded to the executor as an_in- 
dividual and not to the estate——Far- 
ber’s Ex’r y. Farber, 148 S.W.2d 732, 
285 Ky. 596. 


Ky. Where attorney advised dece- 
dent as to hig rights in a controver- 


Sy over the use of a passway and ad-. 


vised him as to matters pertaining to 
the making of a will, attorney was not 
entitled to recover for such services 
as services rendered to decedent’s ad- 
ministrator.—Adams v. Littell’s Adm’rs, 
150 S.W.2d 678, 286 Ky. 248. 

Where party had built house on a 
portion of land of which decedent died 
seized without deed or other writing 
showing respective rights, and attorney 
after conferences with administrator 
earried on negotiations to settle the 
controversy which was closed by coun- 
sel who succeeded attorney after ap- 
pointment of administrators de ‘bonis 
non, charges for services should haye 
been made against party living on the 
land and the heirs, but estate could 
not properly be charged for services 
rendered to original administrator.— 
Adams y. Littell’s Adm’rs, 150 S.W.2d 
678, 286 Ky. 248. : 

Where attorney advised administra- 
tor as to disposition which should be 
made of live stock of the estate, charge 
for such services was proper charge 
against the estate—Adams y. Littell’s 
Adm’rs, 150 S.W.2d 678, 286 Ky. 248. 

Services rendered by attorney in 
seeking removal of administrator did 
not constitute a charge against the 
estate.—Adams vy. Littell’s Adm’rs, 150 
S.W.2d 678, 286 Ky. 248. 

Hyidence warranted allowance of $200 
for services rendered by attorney to ad- 
ministrator of  decedent’s  estate.— 
Adams y. Littell’s Adm’rs, 150 S.W.2d 
678, 286 Ky. 248. 

Md. The statute providing that 
costs of administration which orphans’ 
court might; think proper to allow 
should include reasonable fees for legal 


rs WA a 
to certified. 


all cases with compensation for legal. 


. a) Ms i 
services rendered upon 


? ; any matt 
connection with administration or 
tribution of estate in respect to 1 
court may believe legal services pro 
did not compel charging the estate 


Ret vices peers jue testane! Bee 193 
art, » § 5.—Hayden y. e n 
A.2d 922. ; ier 


Where deceased assigned to execut 
20 per cent. of benefits of agreement 
for sale of deceased’s stock, and stock 
was returned to executor on default 
in payment of price after deceased’s 
death, executor’s claim that executor 
was entitled to 20 per cent. of stock | 
returned was a personal claim, advers ‘ 
to estate, and in pressing claim exec 
tor was not acting in his represent 
tive capacity but as an opponent, and 
hence compensation of attorney as- 
serting claim for executor was pa 
able by executor individually and not 
out of assets of estate, notwithstand- 
ing that settlement of claim was nec- — 
essary to determine what were the 
assets to be administered. Code 1939, 
art. 93, §§ 5, 100, 101, 253, 254.—Ha 
den yv. Stevens, 16 A.2d 922. of 

N.¥.Sur. In proceeding for determin-— 
ation of petitioner’s fees for legal Serv-_ 
ices rendered to decedent’s estate, bur- — 
den was on executor thereof to prove 
alleged. payment for such services of | 
sum which petitioner claimed to have — 
received for legal services. rendered i 
other matters. Surrogate’s Court Ac 
§ 231-a.—In re Austin’s Estate, 21 N.Y 
$.2d 277, affirmed 20 N.Y.S.2d 1010. | 

An attorney for executor of decedent’s 
estate, net amount of which did not 
ceed $75,538.95, held entitled to fee 
only $1,275 for services to estate in at 
tending to probate of decedent’s wil 
bringing proceedings to determine fed-— 
eral and state estate taxes, and consult- 
ing with executor concerning such pro- 
ceedings and other tax matters, where 
no accounting proceeding was had, and 3 
there was nothing difficult or involved 
in administration of estate. Surrogate’s 
Court Act, § 231-a.—In re Austin’s Es-_ 
tate, 21 N.Y.S.2d 277, affirmed 20 N.Y. 
2a 1010. i 

N.Y.Sur. In accounting proceeding — 
where executrix sought to charge 
against a “Totten” trust, which was — 
for benefit of deceased’s infant son, | aM) 
deficiency of $18.55 and commission 
and executrix’ attorney sought an al- 
lowance of $350 for his services, and 
assets of estate 


BURN) 
Bees: 


reduced to 
infant’s 


$8.55 would be allowed executrix. 
Surrogate’s Court Act, §§ 200, 231-a; 
Decedent Estate Law, §§ 103-a, 103-b.—. , 
In re Matthews’ Estate, 24 N.Y.S.2d 
249, 175 Mise. 524, ; si 


N.Y.Sur. Under provision of Surro- | 
gate’s Court Act conferring jurisdiction 
on Surrogate Court to fix compensation 
of attorneys for persons interested in 
the estate, Surrogate Court had power 
to fix attorney’s fees for services ren- 
dered to assignee of beneficiaries in 
defending the assignment. Surrogate’s 
Court Act, § 231-a.—In re Ufland’s Es- 
tate, 24 N.Y.S.2d 888. 


Under provisions of Surrogate’s 
Court Act conferring jurisdiction on 
Surrogate’s Court to fix compensation 
of attorneys for persons interested in 
the estate, it is immaterial whether 
the services were rendered in the Sur- 
rogate’s Court, in the Supreme Court, 
or in any other court so long as they 
are devoted to enforcement of the 
rights of a person interested in the 
estate, in that capacity. Surrogate’s. 
Court Act, § 231-a.—In re Ufland’s Hs- 
tate, 24 N.Y.S.2d 888. 

The rule as to services rendered in 
other courts is applied in the’ fixation 
of fees of an attorney who has re- 
covered assets for an estate or who 


_ has rendered services for the executor, 
administrator or trustee of the estate, 
a 


and an attorney’s lien in every such 
ease is eatitled to protection and en- 
forcement 
Surrogate’s Court Act, § 231-a—In re 
Ufland’s Hstate, 24 N.Y.S.2d 888. 

N.Y.Sur. The Surrogate’s Court has 
complete jurisdiction in a proceeding 
brought by administrator to determine 
compensation of attorney and_ the 
rights of those claiming through him, 
and it is immaterial that services were 

rendered in another tribunal if the 
services were connected with adminis- 
tration of decedent’s estate. Surro- 

gate’s Court Act, §§ 40, 231-a.—In re 
Proffen’s Estate, 24 N.Y.S.2d 889, 175 
Mise. 447, 
_ N.Y.Sur. Where much of time of 
counsel for fiduciaries spent in estate 
affairs was occasioned by lack of co- 
- operation of parties but to substantial 
degree this was occasioned by method 
pursued by original counsel for fiduci- 
aries, such factor would be taken into 

account in fixing allowance to counsel. 
—In re Goldsmith’s Hstate, 25 N.Y.S.2d 
419, 175 Misc. 757. shire 
_N.Y.Sur. Management commissions 
on the collection of gross rents for a 
i) Period of some eight years were dis- 
- allowed because of proven misconduct 
of former executors, but the actual and 
reasonable costs for the management 
and collection of rents by persons oth- 

er than the former executors were 
roper charges against the estate.—In 
e Israel’s Estate, 26 N.Y.S.2d 656, 176 
ise. 120. 
N.Y.Sur. Attorneys who acted as at- 
torneys for executors and rendered 
services up to the entry of final decree 
in proceeding were entitled to $10,000 
“for services, $15,000 being excessive.— 
In re Israel’s Estate, 26 N.Y.S.2d 656, 
176 Misc. 120. : 
i N.Y.Sur. An attorney retained by 
testator’s widow to file objections, on 
- widow’s behalf, in executor’s account- 
- ing proceeding wherein amount allowed 
as fees for services rendered by attor- 
eys for estate was reduced below 
mount sought by executor for such 
ervices was not entitled to compensa- 
ion out of general funds of estate, not- 

hstanding that contest of executor’s 
ccounting resulted in conferring bene- 
ts upon other parties whose attorneys 
may not have actively participated in 
the trial. Surrogate’s Court Act, § 231- 
-a—In re Sielcken’s Estate, 26 N.Y.S.2d 
901, 176 Misc. 235. 

‘N.Y.Sur. Legal services rendered by 
an executor in connection with his ex- 
- ecutorial duties were not proper subject 
f proceeding under RUA pales Court 
et providing for adjudication of mat- 
ers between attorneys and clients, for 
xation of compensation for legal serv- 
‘ices rendered the estate, and compen- 
gation therefor might be fixed and al- 
lowed only upon judicial settlement of 

the executor’s account. Surrogate’s 
-  Gourt Act, §§ 231-a, 285.—In re Schat- 

: se Estate, 27 N.Y.S.2d 548, 176 Misc. 
406. . 

N.Y.Sur. An intermediate applica- 
tion by attorneys in accounting pro- 
- eeedings seeking direction for immedi- 
ate payment of balance of their fees 
in estate matters, which balance was 
awarded pursuant to intermediate de- 
terminations of Surrogate, would be 

_ denied where total of available assets 
of estate was approximately $255,000, 
against which were attorneys’ claims 
+ aggregating $51,000, a claim for com- 
-- missions of executor in amount of 

~ $19,000, and a claim by United States 
for $727,000 involving violations of the 


im 


Trading with the Enemy Act and United 
States, in action against executor, was 
seeking recovery of specific moneys 
traced through executor and to resid- 
uary legatee. Trading with the Hnemy 
Act, 50 U.S.C.A. Appendix, § 1 et seq.— 
In re Sieleken’s Estate, 29 N.Y.S.2d 193, 
1) *17%6') Misc...799. 
_  Pa.Orph. Fees of attorneys for par- 
ties interested in a decedent’s estate are 
payable out of the estate only where 
the attorneys’ efforts have increased the 
; amount of the estate, or where they 
have preserved it from dissipation; and 


in the Surrogate’s Court. 


Montg. 4, 54 York. 187. ’ 
Pa.Orph. Fees of attorneys for par- 
ties interested in a decedent’s estate are 
payable out of the estate only where 
the attorneys’ efforts have increased the 
amount of the estate, or where they 
have preserved it from dissipation; and 
not where the efforts have been bene- 
ficial merely to a group within the es- 
tate by changing the order of distri- 
bution.—_In re Chauncey’s Dstate, 57 
Montg. 33. : 

S.C. Evidence sustained findings 
that one of two executrices, who was 
testator’s widow, and her attorney had 
been hostile and active in their pur- 
pose to destroy the will on claim that 
it was unjust and that testator had 
lacked testamentary capacity, and that, 
therefore, attorney was not entitled to 
allowance of same amount of fees ‘as 
attorney for the other executrix who 
sought to uphold will.—Ex parte Rob- 
inson, 12 S8.H.2d 701, 196 S.C. 186. 
Where estate was worth about $105,- 
000, allowances of $3,500 to attorney 
for executrix who sought to uphold the 
will and of only $100 to attorney for 
executrix who was testator’s widow 
for services in proceedings to prove will 
in solemn form and to admeasure dow- 
er on widow’s election, to take dower, 
and in subsequent negotiations result- 
ing in a family settlement on discon- 
tinuance of the dower and will contest 
proceedings were proper, where widow 
actively opposed will on ground that 
it was unjust and that testator lacked 
testamentary capacity.—Hx parte Rob- 
inson, 12 S.H.2d,701, 196 S.C. 186. 

§.D. Generally, the county court can 
make an allowance only to the personal 
representative of an estate and not to 
his attorney. SDC 35.1603.—In_ re 
Sachs’ Estate, 297 N.W. 793. 

The county court was without juris- 
diction to adjudicate controversy be- 
tween executor and attorneys regarding 
compensation for legal services rendered 
by attorneys on behalf of the estate 
and to direct payment thereof by execu- 
tor, nor could such payment be direct- 
ed on theory that the executor was un- 
able to nay or was insolvent, in ab- 
sence of claim or finding to that effect. 
SDC 35.1603.—In re Sachs’ Estate, 297 
N.W. 793. 

Va. In proceeding on _  attorney’s 
claim for services to devisee under will, 
individually and as executrix, reference 
to commissioner on issue of value of 
services was proper, and refusal to 
order an issue out of chancery was not 
an abuse of discretion.—Hayes v. Park- 
er, 12 S.H.2d 750. 

Evidence held to authorize award of 
$22,500 to attorney for extensive sery- 
ices to devisee, individually and as exe- 
cutrix, in litigation over will and tax 
matters in estate of net value of $85,- 
048.—Hayes v. Parker, 12 8.H.2d 750. 
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R.I. In administrator’s suit to deter- 
mine ownership of bank account, where 
decedent’s attempted gift of account to 
Survivor failed, survivor was entitled 
to credit for amount expended in pay- 
ment of expenses of last illness and 
funeral of decedent.—McCartin yv. De- 
vine, 17 A.2d 864. 


: § 933 

Minn. Debts to be allowed and paid 
out of estate of deceased person must 
be such as were incurred or arise on 
obligations entered into by deceased, 
and a claim arising later must be 
worked out through the representative 
as an item of administration expense.— 
Pittsburgh Coal Co. of Wisconsin v. 
Will, 296 N.W. 178. 


Under statute authorizing allowance 
to executor of necessary expenses in 
execution of trust, it is executor’s duty 
to maintain property of the estate and 
probate court may credit executor with 
just and reasonable expense of such 
maintenance when final account is made 
of administration. Mason’s Minn.St. 
Supp.1940, § 8992-118.—Pittsburgh Coal 
th of Wisconsin v. Will, 296 N.W. 
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as directing payment of all debts 


would not be construed as authorizing 
payment of debts, however just, unless 
claims therefor were filed within such 
period.—In_ re Comstock’s Estate, 197 
So. 121, 143 Fla. 500. : ‘ ; 
Fla. The purpose of the Probate Act 
and specifically the provisions relating 
to claims is to subserve cause of right 
and justice by facilitating speedy set- 
tlement of estates, and provisions con- 
template presentation of all claims to 
the personal representative by filing 
claim in office of the county judge, and 
prescribe procedure by which their 
justice can be established, thereby ob- 
viating attendant expense and delay 
of litigation. Comp.Gen.Laws Perm. 
Supp. 5541(92) and Acts: 1933, ‘e. 
16103.—State ex rel. Courtney v. Har- 
rison, 200 So. 345. Ps i 
Idaho. The purpose of requiring 
claim against estate to be properly 
made out, verified and presented to 
probate court is that claim should 
give notice to probate judge and all 


versons interested in the estate of the 


character and nature of the claim, and 
furnish legal representative of estate 
with sufficient information to enable 
him to properly investigate the claim 
before allowing or rejecting it. Code 
1952, §§ 15-604, 15-605, 15-607 to 15- 
609, 15-621—Dowd vy. Dowd’s Bstate. 
108 P.2d 287, ‘ 
Ill. Whether there is a conservator 
or an administrator, or an executor, 
claims against ward if living, or his 
estate if he is dead, should be filed in 
the court that issued letters of con- 
servatorship, or administration, and 
they must be proved, allowed, and or- 
der paid.—Nonnast v. Northern Trust 
Co., 29 N.H.2d 251, 374 Ill. 248, modi- 
fying In re Nonnast’s Estate, 21 N.H.2d 
796, 300 Ill.App. 537. 
Ind. The purpose of. the 
providing that an claim against a 
decedent shall be filed against hig es- 
tate in the office of the clerk of the 
court in which the estate is pending, 
and shall- not be commenced by com- 
plaint and summons, is to protect the 
estate from expenses of unnecessary 
litigation by affording it opportunity 
to settle and discharge its liabilities 
without suit. Burns’ Ann.St.1933, § 6- 
Pade es v. Williams, 29 N.H.2d 
Ind.App. The probate law is broad. 
and amply provides for the allowance 
and payment of claims, including 
judgment against ‘the estate of de- 
ceased persons, and it was the inten- 
tion of the legislature to permit such 
allowance and payment in an orderly 
administration of affairs of a dece- 
dent.—Coats _v. Veedersburg State 
Bank, 33 N.H.2d 376. \ 
Kan. Where year given for filing 
claims against estate terminated before 
effective date of new Probate Code, the 
time for filing claims was not extended 
by enactment of new Code, Gen.St.1935, 
22-701, 22-702; Gen.St.Supp.1939, 59-. 
1a01 et seq., 59-2239—Grinnell State 
Bank v, Fellhoelter, 112 P.2d 116, 153 
Kan. 554. a + 


Kan. Provisions of new _ probate 
code, barring all demands against es- 
tates of decedent not exhibited within 
nine months after date of first pub- 
lished notice to creditors, although 
designated a nonclaim statute, is also 
a “statute of limitation’ enacted for 
the purpose of providing for expedi- 
tious closing of estates with interests 
and rights of all persons concerned 
definitely determined. Gen.St.Supp. 
1939, 59-2239Hurst v. Hammel, 113. 
P.2d 1045, 153 Kan. 827. 

Words, “exhibited as required by this 
act”? contained in section of probate 
code providing that all demands 
against estate of decedent in process 
of administration at time of taking 
effect thereof not “exhibited as re- 
quired by this act” within 9 months 
after effective date thereof would be 
barred, refer solely to method provided 
in other sections of the code for ex- 
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1045, 153 Kan. 827. 

Mont. The statutes regarding the 
presenting and rejection of claims 
against decedents’ estates and the filing 
of suits on rejected claims are “man- 
datory’” and unambiguous. Rey.Codes 
1935, §§ 10171, 10173, 10176, 10178.— 
State ex rel. Steinfort v. District Court 
of Fourth Judicial Dist. in and for 
Ravalli County, 107 P.2d 890. 

Without assuming to overrule non- 
claim or limitation statutes, courts will 
wherever possible construe them so as 
to prevent hardship. Rey.Codes 1935, 
§§ 10171, 10173, 10176, 10178.—State ex 
rel. Steinfort v. District Court of 
Fourth Judicial Dist. in and for Raval- 
li County, 107 P.2d 890. 

N.Y.Sur. The provisions of the sec- 
tion of the Civil Practice Act dealing 
with limitations on deficiency judg- 
ments during emergency period are lim- 
ited in their application to foreclosures 
of mortgages, over which the Surro- 
gate’s Court has no jurisdiction. Civil 
Practice Act, § 1083-a. In re Bernard’s 
Estate, 26 N.Y.S.2d 767, 176 Misc. 132. 

The section of the Civil Practice Act 
dealing with judgments in actions on 
bonds secured by mortgages applies to 
the prosecution of a claim against a de- 
ceased guarantor of the Londs, whether 
by action against his legal representa- 
tives or by assertion of the claim 
against the judicial settlement of their 
account. Civil Practice Act, § 1083-b.— 
In re Bernard’s Wstate, 26 N.Y.8.2d 
767, 176 Mise. 132. 

In proceedings for the judicial settle- 
ment of account of personal representa- 
tives of deceased who had guaranteed 
bonds secured by mortgages, referee 
properly applied that section of the 
Civil Practice Act dealing with judg- 
ments in actions on bonds and in eval- 
uating various parcels of realty on 
which the respective mortgages were 
formerly liens. Civil Practice Act, 
1083-b.—In re Bernard’s Estate, 26 N. 
Wesi2d .767,-146° Mise. 132. ; 

Pa.Orph. A schedule of distribution 
may include only items in conformity 
with awards in adjudication, and a 
claimant, whose claim was neither pre- 
sented at audit of executors’ account 
nor allowed in adjudication thereupon, 
has no standing to except to a sched- 
ule of distribution, filed by direction 
in adjudication, because executors re- 
fuse to pay claim and include it in 
schedule.—In re Bright’s Estate, 56 
Montg. 301. 

Tex.Civ.App. The office of procedural 
statute, such as act requiring presen- 
tation of claims against decedent’s es- 
tate to administrator, is to afford 
claimants a speedy and satisfactory 
method of adjusting their claims. Rey. 
St.1925, arts. ‘3509, 3530, 4239, 4308.— 
Baten vy. Thornhill, 145 S.W.2d 608, er- 
ror refused. 
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Ky. A decedent’s personal represen- 
tative, paying claim against decedent’s 
estate, without requiring filing of stat- 
utory affidavit, is entitled to credit for 
amount paid on settlement of his ac- 
count, if he knew of validity of claim 
and there is nothing to show that it 
was illegal or unjust. Ky.St. § 3870.— 
pore v. Rose, 152 S.W.2d 603, 287 Ky. 

N.Y.Sur. Even if Debtor and Credi- 
tor Law was not applicable on death 
of testator and probate of his will, ex- 
ecutor, knowing of pendency of claim 
and action against testator, which was 
continued against executor, and of pos- 
sibility of recovery, would have acted 
at its peril in disbursing funds of es- 
tate. Debtor and Creditor Law, § 270 
et seq.—In re Ledyard’s Hstate, 21 N.Y. 
8.2d 860, affirmed In re Ledyard’s Will, 
20 N.Y.S.2d 1006, reargument denied 21 
N.Y.S.2d 390. 
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} bank is under no legal d 
hold assets sufficient to protect the 
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contingent liability for an assessment, 


until such an assessment has actually 


been made.—In re DeHaven’s Estate, 37 
D. & C. 665. ee 
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Alaska. Purely equitable claims need 
not be presented to an administrator 
or to probate court for allowance, since 
neither an administrator nor the pro- 
bate court can grant equitable relief. 
—Moumal v. Walsh, 9 Alaska 656. 

Cal.App. Under statute providing 
that, if an executor or administrator 
is a creditor of decedent, he shall file 
his “claim” with the clerk, quoted word 
refers to a debt due claimant and is 
a money demand and recognizes the 
existence of an estate out of which 
claimant asks to be paid. Probate 
Code, § 703.—Tanner vy. Best’s Estate, 
104 P.2d 1084. 

A claimant of specific property is not 
a “creditor” within meaning of statute 
providing that, if an executor or admin- 
istrator is a creditor of decedent, he 
shall file his claim with the~ clerk. 
Probate Code, § 703.—Tanner v. Best’s 
Hstate, 104 P.2d 1084. 

The statute providing that, if an ex- 
ecutor or administrator is a creditor 
of decedent, he shall file his claim with 
the clerk, was conceived for purpose 
of simplifying procedure in the matter 
of disposing of claims which the judge 
has rejected. Probate Code, § 703.— 
Tanner y. Best’s Hstate, 104 P.2d 1084. 

Cal.App. A claim against estate of 
judgment debtor, based on judgment 
declaring transfer of realty by judg- 
ment debtor fraudulent, was not barred 
by failure to present it in connection 
with original judgment obtained 
against judgment debtor in tort action, 
where claim stated that it was filed 
pursuant to judgment in fraudulent 
conveyance action.—Liuzza v. Bell, 104 
P.2d 1095. 

Cal.App. Under the Probate Code, 
the claim of one of two coexecutors 
of an estate was not required to be 
presented to the other coexecutor_ be- 
fore it was approved by the probate 


court. Probate Code, § 703.—In_re 
Norins’ Hstate, 108 P.2d 64, 41 Cal. 
App.2d 933. 

Cal.App. A coexecutor’s claim 


against estate must be filed with clerk 
ot court, who shall present it to pro- 
bate judge for allowance or rejection, 
and if claim is rejected, action may 
be filed against estate, in which event 
summons must be served upon pro- 
bate judge, who shall appoint attorneys 
to defend the action at expense of the 
estate. Probate Code, § 703.—Winder 
v. Winder, 108 P.2d 681. 


Cal.App. The holder of trust deed 
securing decedent’s indebtedness is not 
required to file a claim against estate 
to enforce his lien against the specific 
property of decedent, covered by trust 
deed. Probate Code, § 716.—In re 
Bailey’s Hstate, 109 P.2d 356. 

One who claims as his own specific 
property held by an estate cannot be 
called a “creditor” of estate within re- 
quirement for filing claims. Probate 
Code, § 707.—In re Bailey’s Estate, 109 
P.2d 356. 


A person seeking as owner to recoy- 
er specific real property from executor 
of an estate is not required to file a 
claim against estate. Probate Code, § 
Leen re Bailey’s Estate, 109 P.2 

The purchaser, under contract where- 
by decedent agreed to convey realty 
after paying encumbrance’ thereon, 
which had not been paid prior to de- 
cedent’s death, was not a “creditor” 
or a “claimant’’ within statutory provi- 
sion for filing claims, and was not re- 
quired to file claim as prerequisite to 
obtaining order directing executor to 
comply with contract. Probate Code, 
§§ 707, 850.—In re Bailey’s Estate, 109 
P.2d 356. 

Cal.App. The fact that executor was 
secured creditor of testatrix did not 


relieve him from mandat 
requirement that executor 1 

itor of decedent shall file ce 
clerk of probate court for presen 
to judge thereof. Probate Code, § % 
—In re Wear’s Dstate, 113 P.2d ‘73. 
-Cal.App. Attorney of grantee t 
whom realty was conveyed to secu 
attorney’s fees was not required to as- 
sert a claim with the grantor’s adm 
istratrix, but could 


gage or lien to enforce it against es- 
tate’s property subject thereto, where — 
all recourse against other property 
estate is expressly waived. Probat 
cea § 716.—Silva v. Dias, 116 P 


that no parties, or assignors of parties 
or persons in whose behalf an action 
or proceeding is prosecuted, may testi- 
fy against an executor or administra- 
tor on a claim, or demand against a 

decedent’s estate, as to an 1 ; 


matter « 
fact occurring before dece ent’s de 

and hence beneficiary of instrume 
creating the lien was entitled to tes 

with respect to the lien in an act 
by administratrix. Code Ciy.Proe. 
ete subd. 3.—Silva v. Dias, 116 


Conn. The facts that no claim - 
the payment of mortgage debt we 
made against the estate of the mort- 
gagor and that the mortgagee could 
not hold the estate liable for the debt 
would not affect mortgagee’s right to 
avail itself of any security for the 
debt it might hold.—Kligerman 
Union & New Haven Trust Co., 18 
2d 6838, 127 Conn. 622. Mirai 

Fla. The right of mortgagors un- — 
der agreement whereby mortgago ‘ 
had furnished deceased mortgage 
during his lifetime with board 


pleadable 

event that executor should seek 
foreclose the mortgage, and hence 
mortgagors were entitled to maintain 
suit to cancel notes secured by mo 
gage and to have the mortgage 
clared satisfied, more than eig 
months after first publication of notic 
to creditors. Acts 19338, ec. 1610 
120.—Starke v. Pfender, 200 So. 
Ind. The word “claims’’, as used in 
statutes requiring the presentation o 
claims against decedent’s estates, is 
generally construed to mean debts a 
demands of a pecuniary nature which ~ 
could have been enforced against a de- 
cedent in his lifetime and could hay 
been reduced to a simple money jud 
eH ene v. Williams, 29 N., 


personal property held by deceased 
wife to be a trust for husband’s benefit _ 
could not be considered as a proceed- 
ing under statute covering administra- 
tions and relating to allowances and — 
classifications of demands against es- ~— 
tates where proceeding did not comply — ai 
with statutory requirements respecting 
filing of claims against estates. Rev. 
St.1939, § 181 et seq., Mo.St.Ann. § 182 
et seq., p. 108 et seq.—In re Main’s 
Estate, 152 S.W.2d 696, transferred — 
146 S.W.2d 597. ay 
N.Y.Sur. In proceedings for the ju- 
dicial settlement of account of personal 
representatives of deceased, referee 
erred in allowing a claim based on an 
alleged guarantee by deceased of a 
bond secured solely by a mortgage 
which had not been foreclosed, since the 
holder of a bond and mortgage must 
first resort to the mortgage before there 
could be any positive claim and could 
submit merely a contingent claim. 
Surrogate’s Court Act, § 207, as amend- 
ed by Laws i941, c. 86.—In re Ber- 
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nard’s Hstate, 26 N.¥.S.2d 767, 176 
Mise. 132. “we 

N.Y.Sur. Where Surrogate’s Court, 
having jurisdiction of assets of estate 
of a decedent, determined that there 
were funds belonging to the_ estate 
which were not accounted for by ex- 
ecutrix, who died prior to accounting, 
and estate of deceased executrix was 
ordered surcharged, determination that 
estate of deceased executrix should be 
surcharged would be treated by Surro- 
gate’s Court, having jurisdiction of as- 
sets of deceased executrix, as any oth- 
er judgment obtained against adminis- 
trator of the deceased executrix, and it 
was not necessary to prove claim based 
on surcharge in Surrogate’s Court, 
having jurisdiction of assets of de- 
ceased executrix, de novo. Surrogate’s 
Court Act, § 257.—In re McConnell’s 
Hstate, 29 N.Y.S.2d 259, 176 Misc. 900. 

Okl. The fact that claimant failed 
to present his claim to guardian for 
groceries and personal services ren- 
dered to physically incapacitated ward 
as authorized by statute during 28-day 
period between time of appointment of 
guardian and death of ward did not 
preyent the claimant from enforcing 
the claim against the ward’s executor. 
68 Okl1.St.Ann. §§ 339, 803.—Chandler 
~y. Chapman, 114 P.2d 471. 

Pa.Com.Pl. A claim against a de- 
eedent’s estate, whether reduced to 
judgment or not, must be presented to 
the orphans’ court having jurisdiction 
over the decedent’s estate.—J. M. Hoob- 
er v. Shillow, 38 D & C. 149. 

R.I. Under statute imposing liability 
upon next of kin or the legatees of a 
deceased for the payment of a “con- 
tingent claim” after the settlement of 
‘the estate, claims arising in tort or 
for unliquidated damages are not ‘“‘con- 
tingent claims’ and must be filed 
against the estate of deceased, since a 
“contingent claim” is one that depends 
for its effect upon some future event 
which may or may not happen. Gen. 
Laws 1938, ¢. 579, §§ 19-22, as 
amended by Laws 1939, ¢. 706.—Kim- 
ball v. Kelly, 16 A.2d 491, reargument 
denied 18 A.2d 339. 

Tex.Civ.App. After debtor’s death, 
while his property is in hands of an 
executor or administrator, creditor can 
attain thé same results by filing claim 
in probate court as he could by at- 
tachment, garnishment, or execution 
‘during debtor’s lifetime. Rev.St.1925, 
art. 3314.—Neyland v. Brammer, 146 
$.W.2d 261, error dismissed, judgment 
correct. 

Tex.Civ.App. Where public improve- 
ment assessment was issued against 
land owned by community, and hus- 
band died, city seeking to recover 
amount due on certificate and to fore- 
elose statutory lien on land was not 
required to present claim to independ- 
ent executrix, who was also the sur- 
vivor of the community, as a “condition 
precedent” to institution of suit. Ver- 
non’s Ann.Civ.St. art. 1201 et seq.— 
Cox y. City of Dallas, 152 S.W.2d 499. 
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Iowa. The holder of a note secured 
by mortgage had the election as_ to 
whether he would file his claim against 
estate of maker or depend upon secu- 
vity of the mortgage.—Ganoe v. Swish- 


er, 294 N.W. 235. 
§ 958 
Ark. Where counsel had agreed that 


claim on note was presented to ex- 
ecutrix within proper time and was 
filed in probate court within proper 
time, and that it was not then barred 
either by statute or by laches, proof 
that payments were made in accord- 
ance with indorsements on back of 
note, so as to keep the note alive, was 
not required.—Rogers’ Hstate vy. Hard- 
in, 143 S.W.2d 544. 

Il.App. The statute requiring 
claims against an estate to be filed 
within a year is not a statute of limi- 
tations as against other claims and 
should not be construed to prejudice 
the rights of a bona fide creditor who 
owns a contingent claim which later 
ripens into finality. Smith-Hurd Stats. 
ce. 8, § 71.—Groesbeck y. Beaupre, 30 
N..2d 531, 307 Ill.App. 215. 


EXECUTORS AND. 


Ind.App. Unless a l 
tate ‘has been filed 30 days before final 


settlement of estate, which means 30 


days before filing of final report as 
provided by statute, claimant has no 
standing as a e¢reditor of the estate 
and his claim is barred. Burns’ Ann. 


St. § 6-1001.—In re Wainwright’s Es- 
tate, 34 N.H.2d 164. 
Iowa. Where executor’s administra- 


tor was appointed December 4, 1937, 
and on October 5, 1938, administrator 
of estate of testator’s grandchild filed 


-elaim for amount of legacy and inter- 


est, and notice of claim was served on 
executor’s administrator on December 
2, 1938, that claim would come for 
hearing on December 15, and notice 
stated facts showing why amount 
sought was due, and, on December 14 
executor’s administrator filed demurrer, 
and on December 15 grandchild’s ad- 
ministrator filed petition for allowance 
of claim reciting facts resulting in 
claim and attaching will of testator, 
claim was not barred by probate stat- 
ute of limitations on theory that peti- 
tion was not an amendment of claim, 
but was based on entirely different 
ground of recovery, since petition was 
explanatory of claim previously filed. 
Code 1939, § 11972—In re Hoenig’s 
Estate, 298 N.W. 887, 230 Iowa 718. 

Kan. In order to prevent application 
of nonclaim or limitation statutes, a 
claimant who files claim against estate 
in the probate court, must have timely 
served notice of his demand and of 
time it would be presented to probate 
court for allowance, while in the dis- 
trict court he might establish his 
claim by judgment in ordinary course 
of proceeding. Gen.St.1935, 22-705, 22- 
707, 22-712.—Allen v. Turner, 106 P.2d 
715, 152 Kan. 590. 

Ky. Where administratrix did not 
distribute decedent’s estate until over 
nine months after her qualification, she 
testified in proceeding for final settle- 
ment of her account that she heard 
nothing concerning bill for decedent’s 
funeral until exceptions to settlement 
were filed by decedent’s son and that 
she assumed that such son had paid 
bill, in accordance with his agreement, 
from proceeds of decedent’s life insur- 
ance policy naming son as beneficiary, 
and there was no indication that ad- 
ministratrix acted in bad faith in dis- 
tributing estate, circuit court properly 
held that she was not liable as admin- 
istratrix for funeral bill. Ky.St. § 
3860.—Rose v. Rose, 152 S.W.2d 603, 
287 Ky. 224. 

Mass. The purpose of special stat- 
ute of limitation applicable to claims 
against estates of deceased persons is 
to expedite settlement of estates. G.L. 
(Ter.Ed.) ¢c. 197, § 9—Spaulding v. Me- 
Connell, 29 N.E.2d 718. 

The unambiguous language of special 
statute of limitation applicable to 
claims against estates of decedents 
must be interpreted according to in- 
tent of its makers, to be ascertained 
from words used considered in connec- 
tion with the subject matter, existing 
state of the law, the condition to be 
remedied, and the main object to be 
accomplished. G.L.(Ter.Ed.) ¢. 197, § 
Deen Paulyins v. McConnell, 29 N.E.2d 


Mont. The purposes of nonclaim and 
limitation statutes from viewpoint of 
decedent’s estate and those interested 
therein are to require claims to be 
presented promptly and properly for 
allowance or rejection and suits to be 
filed promptly upon rejected claims, 
and their purposes from the viewpoint 
of claimant are to require claim to be 
allowed promptly by administratrix if 
sufficient and proper or, if not, to per- 
mit claimant upon suit to prove presen- 
tation of identical claim sued on. Rey. 
Codes 1935, §§ 10171, 10173, 10176, 
10178.—State ex rel. Steinfort v. Dis- 
trict Court of Fourth Judicial Dist. in 
and for Ravalli County, 107 P.2d 890. 
_Neb. The statute dealing with con- 
tingent claims against a decedent’s es- 
tate and the statute dealing with claims 
not capable of being presented within 
time limited, and limitation of time 
for presentation after becoming abso- 


claim against es-_ 
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note and liability thereon are not “‘con- 
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“"' and hence are hot applica 
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tingent claims.” Comp.St.1929, § 30- 
701; Comp.St.Supp.1939, § 30-704.—In 
re Larson’s Estate, 293 N.W. 430. 

Neb. Under statute providing that a 
claim not capable of being exhibited 
within time limited for creditors to 
present claims against deceased’s es- 
tate may be presented at any time 
within one year after it shall become 
absolute, “exhibit” means to submit, 
as a document, to a court or officer in 
course of proceedings; to present or 
offer officially or in legal form; to 
bring as a charge; to file of record. 
Comp.St.Supp.1939, § 30-704.—In re 
Edwards’ Estate, 294 N.W. 422. 

Bank receiver’s contingent claim for 
stockholder’s liability was a claim 
capable of being exhibited within time 
limited for creditors to present claims 
against deceased stockholder’s estate, 
and failure of receiver to file the 
claim within such time barred the 
claim. Comp.St.1929, § 30-701; Comp. 
St.Supp.1939, §§ 30-609, 30-704.—In re 
Edwards’ Estate, 294 N.W. 422. 

Under statute, relating to contingent 
claims against deceased’s estate and 
statute providing that a claim not capa- 
ble of being exhibited within time 
limited for creditors to present claims 
may be presented any time within one 
year after it shall become absolute, a 
contingent claim capable of being ex- 
hibited must be presented to county 
court within time limited for creditors 
to file their claims and, if not pre- 
sented and filed, such claim is barred. 


Comp.St.Supp.1939, §§ 30-609, 30-704.— 
In re Edwards’ Hstate, 294 N.W. 422. 
Neb. Where receiver of insolvent 


state bank petitioned for administra- 
tion on estate of intestate stockholder 
some seven years after his death, and 
then recovered judgment for constitu- 
tional stockholder’s liability against the 
estate, claim filed within three weeks 
thereafter based on the judgment was 
barred by the two-year statute of lim- 
itations, as against receiver’s contention 
that claim being contingent was not 
presentable until reduced to judgment 
and that it was presented within one 
hee from entry thereof as required by 
he one-year statute of limitations. 
Comp.St.Supp.1939, §§ 30-609, 30-704; 
Const. art. 12, §§ 4, 7.—Luikart v. 
Quinn, 295 N.W. 890. 

N.¥.Sur. Where action was pending 
against testator at his death and was 
subsequently continued against his ex- 
ecutor, the plaintiff’s rights were not 
lost by failure to file claim against tes- 
tator’s estate within six months after 
publication of notice to creditors. Sur- 
rogate’s Court Act, § 207.—In re Led- 
yard’s Estate, 21 N.Y.S.2d 860, affirmed 
In re Ledyard’s Will, 20 N.Y.S.2d 1006, 
reargument denied 21 N.Y.S.2d 390. 

Ohio App. A right of action against 
stockholder of joint stock land bank, 
under statute making stockholders li- 
able equally and ratably for land 
bank’s. debts, accrued when Federal 
Farm Loan Board declared land bank 
to be insolvent and receiver was ap- 
pointed, as affecting time within which 
to present claim against stoekholder’s 
estate, as against contention that right 
of action did not accrue until decree 
of assessment was entered against 
stockholders. Gen.Code, § 10509-112; 
12 U.S.C.A. § 812.—In re Christopher’s 
Estate, 35 N.H.2d 454, 

Pa.Orph. A claim for nursing first 
asserted almost ten years after the 
patient’s death will be dismissed where 
it is not supported by clear and specific 
evidence and where there is no desig- 
nation of services except such as might 
be found from consideration of two pro- 
fessional visits of a physician.—In re 
Mengel’s Estate, 33 Berks) 127. ; 

Pa.Orph. Where decedent, who 
owned property subject to mortgages, 
leased the property with the provision 
that all sums paid by the lessee on ac- 
count of .the mortgages should be 
“charged against the demised prem- 


ises”, and, the lessee having paid off — 


er’s estate arising out of the note, since 
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tly afte is t 
es created new mort: 


ex 
abtcdaese the: rustees will not be 


surcharged therefor upon the theory 
that the lessee had lost its lien against 


the real estate by reason of its failure 
to institute action and index it in ac- 
cordance with § 15 of the Fiduciaries 
Act of June 7, 1917, P.L. 447,;°20 P.S. 
§ 521, for, since decedent created an 
equitable lien against the real estate 
in his lifetime, § 15 of the Fiduciaries 
Act 20 P.S. § 521, has no application. 
on re Grossman’s Hstate, 39 D. & C. 
Pa.Orph. Where Gaiman right, if 
any right exists, arose in 1931, seven 
years prior to the filing of the accounts 
presently before the court, other ac- 
counts also having been filed, and no 
demand has been made hitherto, the 
claimant is clearly guilty of laches.— 
In re McGeorge’s Wstate, 57 Montg. 


§ 959 

Teens A claim against estate of de- 
eedent which was filed within two 
months after publication of notice of 
appointment of administrator was a 
third-class claim and not barred by 
statute of limitations, notwithstanding 
that claim was not filed until more than 
five years after death of decedent and 
more than twelve months after a con- 
ditional order appointing an adminis- 


trator on arenas of the claimant. 
Code 1939, § 11970.—Gibbs vy. Beckett, 
295 N.W. 165. 


Pa.Orph. The statute of limitations 
against the claim of a receiver of an 
insolvent national bank based on an as- 
sessment by the comptroller of cur- 
rency on shares of stock of the bank 
began to run on the date designated in 
the notice to the stockholders for pay- 
ment thereof; and the filing of a peti- 
tion in the orphans’ court for a cita- 
tion on the executor of a deceased 
stockholder to file his account_tolled 
the statute——In re Pennington’s Hstate, 
54 York 166. 

Where a national bank was closed on 
October 13th, 1933; on January 22nd, 
(1934, the comptroller of the currency 
levied an assessment on all shares of 
stock of the bank; on February 28th, 
1934, notice of the assessment was 
given to the executor of a deceased 
stockholder demanding payment thereof 
on or before April 2nd, 1934; and on 
February 5th, 1940, the receiver of the 
bank filed in the orphans’ court a peti- 
tion for a citation on the executor to 
file an account; it was held the claim 
for payment of’ the assessment present- 
ed at the adjudication of the executor’s 
account was not barred by the statute 
of limitations.—In re Pennington’s Hs- 
tate, 54’ York 166. 


§ 960 

Fla. Where first notice to deceased’s 
ereditors was published on December 
2, 1936, and on September 7, 1937, 
proof of claim by United States against 
deceasea tor income taxes was deliv- 
ered to administratrix, and claim was 
filed with county juege on January 25, 
1939, county judge was not authorized 
to deny motion by United States that 
claim be declared superior to other 
claims against estate on ground that 
claim was not filed within eight months 
after first publication of notice to cred- 
itors as required by Probate Act. 
Acts 1933, c. 16103, § 120; 31 U.S.C.A. 


-§ 191.—U. S. v. Embrey, 199 So. 41. 


A probate judge, as to all claimants 
against an estate except the United 
States, is bound to declare the claims 
void if filed after eight months from 
time of first publication of notice to 
ereditors, but as to claims by _ the 
United States, since it is not bound by 
laches or state statutes of nonclaims, 
the judge is bound to permit such 
claims to be filed, although not filed 
within eight months, and to consider 
them with pier claims against estate. 
Acts 1938, c. 16103, § 120; 31 U.S.C.A. 
§ 191.—U.’S. v. Embrey, 199 So. 41. 

Mass. Under special one-year limita- 
tion statute applicable to claims 
against estates of decedents, which pro- 


tee: 
epaid the lessee the in-- 


LY. 
creditors further time for bringing ac- 
tions not. exceeding two years from 
time of giving of official bond by ex- 
ecutor or administrator, if the applica- 
tion is made before expiration of one 
year from time of approval of bond, 
unless the application is made before 
expiration of the one-year period, the 
probate court has no power to act. G. 
(ery) er 1y777§ oer eee v. 
McConnell, 29 N.E.2d 713. 

W here claimant petitioned for allow- 
ance of further time for bringing ac- 
tions against estates of decedents, on 
a date within one year after approval 
of ‘bond of executor and executrix of 
decedents’ estates, and an extension 
was granted but the extension was 
not for the full period allowable by 
statute, and decrees granting the ex- 
tensions did not refer to any reserva- 
tion of right of probate court to act 
later, probate court was without power, 
after expiration of the one-year period 
following approval of the bonds but 
within the period covered by the first 
extension of time, to grant petitions 
for further extension. G.L.(Ter.Ed.) c¢. 


197, § 9—Spaulding v. McConnell, 29 
N.H.2d 713. 
§ 973 
Kan. Words, “exhibited as required 


by this act” contained in section of 
probate code providing that all de- 
mands against estate of decedent in 
process of administration at time of 
taking effect thereof not “exhibited as 
required by this act’? within 9 months 
after effective date thereof would be 
barred, refer solely to method provided 
in other sections of the code for ex- 
hibiting demands and did not require 
executor or administrator of such estate 
in process of administration when code 
became effective to publish a new notice 
of appointment containing notice to 
ereditors in order to start the running 
of nine months’ period of limitation, 
Gen.St.Supp.1939, 59-2236 to 59-2239.— 
Hurst v. Hammel, 113 P.2d 1045, 153 
Kan. 827, : 

Pa. The orphans’ court. has exclu- 
sive jurisdiction of the administration 
of decedents’ estates, and creditors 
must take notice of administrators’ ad- 
vertisements to appear and _ present 
clalne eT aes v. Waters, 18 A.2d 

Pa.Orph. Where proper statutory no- 
tice has been given the creditor’s want 
of actual notice is not material and will 
not affect the running of the Non-Claim 
Statute against his demand.—In re 
Cass’ Estate, 22 Brie 276. 


§ 982 

_ i.App. Where claim was filed in 
Cook County probate court within a 
year as required by statute, and copy 
of claim was mailed to administrator’s 
attorney as required by probate court 
rule, but not until two or three days 
after claim was filed, which wags after 
Japse of a year no harm was done and 
probate court did not lose jurisdiction 
to try the cause. Smith-Hurd Stats. ¢c. 
8, §§ 62, 71; Rules of Practice of Pro- 
bate Court, Cook County, rule 11.—In 
re Kurlandsky’s Hstate, 31 N.H.2d 318, 
808 Ill.App. 297. 

Pa.Orph. An executor is not affected 
by. notice of the claim sent to the de- 
cedent or members of his family and 
not actually called to the notice of the 
een re Cass’ Hstate, 22 Hrie 


Pa.Orph. The orphans’ court, under 
proper circumstances, may treat excep - 
tions to an adjudication as the presen- 
tation of a claim against the estate and 
proceed to adjudicate the claim.—In re 
Smith’s Hstate, 54 York 157. 


§ 985 

Ala. A statement of claim against 
estate of decedent, need not be as 
specific as formal pleadings, but should 
be sufficiently definite to inform admin- 
istrator of the nature and amount of 
liability it imposes, and to distinguish 
it with reasonable certainty from all 
similar ‘claims.—Moebes vy. Kay, 2 So. 
2d 754, 

Cal.App. A claim against an estate 
need not be as precise and detailed as a 


Lundberg v. Katz, 111 Bld en 


trator to request further, informati 


t 


complaint, Pro ate Code, $$ 


Cal.App. The failure of an me ts : 


would not supply a fatal defect in clain 
but such failure may be considered i 
determining sufficiency of claim 4a 
basis of a complaint. Probate Code, 
sy 716.—Lundberg v. Katz, 111 P. 2d 


Iowa. Technical nicety of pleading 
is not required in framing claims i 
probate-—Shoberg v. Rock, 298 N.W. 
834, 230 Iowa 832. 

Pa.Orph. While claimant is required _ 
to file a written statement of a con- fe Pe 
tested claim yee a decedent’s estate| : 
by rule 5, § 3(b), no answer thereto is 
required nor must undenied allegations 
of statement of claim be offered in evi. 
cence ane re Evans’ Estate, 57 pag 


§ 986 

Miss. The statute with vererenee 
probating claims must be compli 
with in substantial particulars, 
such compliance with statute is man 
tory. Code 1930, § 1671.—Strange Vv, 
Strange, 197 So. $30. 

Mo. A demand filed in probate coi 
is not to be judged by strict rules « 
pleading applied to petition in circu 
court, and such a demand is sufficien 
if it gives reasonable notice to adverss 
party of nature and acceptance of clail 
made and if it is specific enough so 
that a ruling thereon will become res 
judicata of matters involved.—In r 
Thomasson’s Hstate, 144 S.w.2d 79. 

Facts stated in ‘claimant’s demand 
filed in probate court against decease 
estate which are unfavorable to clain 
ant stand as a judicial admission, tk 
truth of which, in absence of so 
showing of innocent mistake on pane 
of claimant, ought to be taken as es- — 
tablished, especially where claimant 


son’s Wstate, 144 S.W.2d 79. 
Ohio App. Funeral director’s state- 
ment, with respect to services r 
dered and casket furnished for 
ceased in pursuance of oral contract 
with deceased during his life, was — 
sufficient ‘“‘presentation of claim’, an 
when executor offered to pay $350 an 
no more, there was a sufficient ‘“‘rejec- 
tion of claim,” and funeral director 


jection. Gen.Code, §§ 10509-112, 10509- 
121, 10509-133.—Schroyer v. Hopwood, 
30 N.H.2d 440, 65 one App. 443. 


D.C.Idaho. The Idaho statute p 
viding that if claim against estate i 
founded on an instrument, a copy of 
the instrument must accompany the 
claim, is required only to be substan- 
fealty compre with. Code Idaho 1932. 
§ 15-608.—Cummings y. ivan grote 36 
F.Supp. 174. \ 

Where copies of notes exéottedl by | 
deceased borrower were attached to 
claims filed by lender against borrow- | 
er’s estate, and reference was made to 
instruments assigning to lender bor-_ 
rower’s interest in his father’s estate, 
copies of which had been previously — 
filed with the executor, the Idaho stat- 
ute providing that if claim against es- 
tate is founded on an instrument, a 
copy of the instrument must accom- — 
pany the claim, was sufficiently com- — 
plied with. Code Idaho 1932, § 15-608. — 
in oinee y. Langroise, 36 F.Supp. ~ 


The purpose of the Idaho statute 
providing that if a claim against dece- 
dent’s estate is founded on an instru- : 
ment a copy of the instrument must 
accompany the claim, is to require — 
creditor to furnish to executor copy of 
the instrument upon which claim 
is predicated, and it is immaterial if 
it is done before or at the time the 
claim is presented. Code Idaho 1932 
§ 15-608.—Cummings v. Langroise, 3 36 
F.Supp. 174. 


§ 991 
Cal.App. A claim against an estate 
for services rendered deceased would be 
amended by stating reasonable value of 
services upon request for clarification 
by executor. Probate Code, §§ 705, 
716.—Lundberg v. Katz, 111 P.2d 917. 


‘ 


Mont. Even where time for presenta- 
tion of claims against decedent’s es- 
tate has expired, amendment of claim 


under statute authorizing amendment 
of any pleading or proceeding where 
amendment merely indicates that claim 
_is not barred on its face or makes some 
other addition or alteration, provided 
the essential grounds of recovery are 
left substantially unchanged in nature, 
at least where the effect of the change 
is not to increase the amount of the 
claim. Rev.Codes 1935, § 9187.—State 
ex rel. Steinfort v. District Court of 
Fourth Judicial Dist. in and for Raval- 
i County, 107 P.2d 890. : 

Where requested amendment of claim 
against decedent’s estate after expira- 
tion of time for filing claim would 
amount in effect to presentation of a 
new or substantially different claim, 
the court has no power to set aside 
nonclaim statute by permitting the 
amendment. Rev.Codes 1935, §§ 9187, 
_ 10171, 10173.—State ex rel. Steinfort v. 
- District Court of Fourth Judicial Dist. 
Saagent for Ravalli County, 107 P.2d 


The amendment of timely filed claim 
against decedent’s estate after expira- 
tion of time for filing claim is permis- 
‘sible only on ground that the amend- 
ment does not amount to a new claim 
r to a new presentation of an old one, 
ut ig merely an improvement or per- 
fection of a claim substantially pre- 
sented in time but lacking certain ele- 
ments necessary to express its full mer- 
its. Rev.Codes 1935, §§ 9187, 10171, 
10173,—State ex rel. Steinfort v. Dis- 
\ rict Court of Fourth Judicial Dist. in 
and for Ravalli County, 107 P.2d 890. 
Where claim timely presented against 
ecedent’s estate was sufficiently sub- 


‘rom relying on the_ statutes. 
é 1935, §§ 9187, 10171, 
-10178.—State ex rel. Steinfort v. 
trict Court of Fourth Judicial Dist. in 
and for Ravalli County, 107 P.2d 890. 
§ 1007 
Miss. An affidavit given by a credi- 
tor in support of her claim against es- 
tate of deceased which did not bear 
same initials in signature of creditor 
as were used in creditor’s signature 
in written statement of claim, and, 
which did not show that one who sign- 
ed affidavit and one who signed written 
‘statement of claim was one and the 
game person, did not comply with stat- 
ute regulating manner of filing claims 
for probate. Code 1930, § 1671.— 
Strange v. Strange, 197 So. 830. 
; § 1010 

N.J.Sup. Language of affidavit at- 
- tached to claim filed with executrix on 
note signed by affiant’s father, the de- 
-eedent, stating that note was “given” 
to affiant by father, did not necessarily 
imply a “gift’’ in legal sense, without 
_ valuable —_consideration.—Clayton __ v. 
* Clayton, 17 A.2d 496, 125 N.J.L. 537. 


1018 

Ark. Where claim against estate was 
- not barred when filed in probate court 
for allowance, the claim did not become 
barred by limitations or “laches” after 
) he lapse of 5% years because of fail- 
ure to call attention of court thereto. 

| 5Rogers’ Hstate v. Hardin, 143 S.W. 
, x 2d 544, 


§ 1020 

Cal.App. An executor, whose claim 
against estate for money due him from 
testatrix was not filed with clerk of 
probate court or presented to judge 
thereof, as required by statute, can- 
not retain any part of money, received 
by him as_ special administrator of 
testatrix’ estate pending determination 
of will contest or as executor, in pay- 


which was filed in time is permitted © 


bate Code, § 703 
LTS 2d Toa. Y ; ‘y 

App.D.C. A claim against an execu- 
tor or administrator is not barred 
even though not presented to executor 
or administrator or not passed by the 
probate court.—Hawley v. Hawley, 114 
F.2d 745, 

Fla. Under statute providing that 
lien of mortgage shall not be impaired 
by failure to file claim against deced- 
ent’s estate within eight months but 
that such failure shall bar right to en- 
force any personal liability against the 
estate, debts secured by mortgage on 
homestead property have the same 
status as debts secured by mortgage 
on any other property. Acts 1933, ¢. 
161038, § 120.—In re Comstock’s Hs- 
tate, 197 So. 121, 143 Fla. 500. 

Where one dies leaving homestead 
real estate which is subject to mort- 
gage, and mortgagee fails to file claim 
against decedent’s estate within eight 
months from date of first publication 
of notice to creditors or thereafter, pay- 
ment of mortgage debt may not be 
made out of other assets of the estate, 
but mortgagee will be limited to en- 
forcement of the mortgage. Acts 1933, 
e. 16103, § 120.—In re Comstock’s Es- 
tate, 197 So. 121, 143 Fla. 500. 

Fla. Where claim by United States 
against deceased for income taxes was 
not filed with county judge within 
eight months after publication of first 
notice to deceased’s creditors, county 
judge’s action in denying motion by 
United States that claim be declared 
superior to all other claims could not 
be sustained on theory that judge had 
no jurisdiction to consider’ claim. 
Acts 19338, c. 16103, § 120; 31 U.S:C.A. 
§ 191.—U. S. v. Embrey, 199 So. 41. 

Under constitutional provision pro- 
viding that a county judge shall have 
jurisdiction of settlement of estates of 
decedents and minors, the passing of 
time for filing claims against such es- 
tates does not affect county judge’s ju- 
risdiction over claims, and if claims 
against a decedent’s estate are filed aft- 
er time required by Probate Act, the 
judge still has jurisdiction to receive 
and determine whether claims are void. 
Acts 1933, ec. 16103, § 120; Const. art. 
5, § 17.—U. S. v. Embrey, 199 So. 41. 


Fla. The purpose of the statute 
providing that any claim or demand 
not filed -within eight months from 
the time of first publication of notice 
by deceased’s personal representative 
to creditors of deceased shall be void 
is to expedite settlements of estates 
in the interest of the public welfare, 
having regard meanwhile to the rights 
of creditors. Acts 1933, ¢. 16103, § 
120.—Starke v. Pfender, 200 So. 850. 

Ill. If a claim against estate of a 
decedent is not exhibited to county or 
probate court, or if suit is not com- 
menced thereon within time fixed by 
statute for filing claims, the claim is 
barred as to all propery inventoried 
or accounted for during the period.— 
Hood vy. Commonwealth Trust & Sav- 
His Bank, 34 N.H.2d 414, 3876 Ill. 

Ind.App. Unless a claim against es- 
tate has been filed 30 days before final 
settlement of estate, which means 30 
days before filing of final report as 
provided by statute, claimant has no 
standing as a creditor of the estate and 
RENOA TER is slg Burns’ Ann.St. ; 
- —In re ainwright’s Dstate, 
N.H.2d 164. ; : 
_ A decedent’s estate, after distribution, 
is not subject_to the enforcement of 
claims.—In re Wainwright’s Hstate, 34 
N.H.2d 164. 


Kan. Where legatee during lifetime 
of executrix of testator’s estate made 
no demand for payment of legacy, 
action against estate of deceased execu- 
trix, which was the first assertion of 
such claim against estate and which 
was not commenced until more than 
9 months after July 1, 1939, the 
effective date of new probate code, re- 
quiring all demands against estate in 
process of administration at time of 
taking effect of the code to be exhibit- 
ed within 9 months after the effective 


1939, 59-22 E 
P.2d 1045, 153 Kan. be penteee 
Minn. A probate court has no j s- 
diction to allow claims against a deced- 
ent’s estate after the times fixed by the 
pokes code. Laws 1935, ce. 72, §§ 101, 


6 


Neb. Bank receiver’s . contingent 
claim for stockholder’s liability was @ 
claim capable of being exhibited with- 
in time limited for creditors to present 
claims against deceased stockholder’s 
estate, and failure of receiver to file 
the claim within such time barred the 
claim. Comp.St.1929, § 30-701; Comp. 
St.Supp.1939, §§ 30-609, 30-704.—In re 
Edwards’ Hstate, 294 N.W. 422. : 

N.J. The object of statute authoriz- 
ing final decree barring creditors not 
bringing in claims against decedent’s 
estate within time limited by court 
order is to enable decedent’s personal 
representatives speedily to settle his 
estate, for orderly administration of 
which it is necessary for them to de- 
termine extent of estate’s assets and 
liabilities. _N.J.S.A. 3:25-3 to 9.— 
Provident Institution for Savings in 
Jersey City v. West Bergen Trust Co., 
20 A.2d 487, 126 N.J.L. 595. 

An action against executors of de- 
ceased. mortgagor’s estate for fore- 
closure sale deficiency by mortgage 
creditor failing to present claim against 
estate within time limited by court 
order is barred by statute except as 
to surplus money in executors’ hands. 
N.J.S.A. 3:25-3 to 10.—Provident In- 
stitution for Savings in Jersey City 
v. West Bergen Trust Co., 20 A.2d 437, 
126 N.J.L. 695. : 


Where mortgage creditor’s claim 
against deceased mortgagor’s estate for 
amount due on bonds secured by mort- 
gages, which contained 30-day default 
clauses adding liens for taxes paid by 
mortgagee to mortgage debt, was not 
presented within time fixed by law, 
executors were relieved from liability 
for such amount and also amount of 
taxes paid by mortgagee after entry 
of decree barring creditors failing to 
file claims within time limited by court 
order, in absence of unadministered 
assets in executors’ hands. N.J.S.A. 
3:25-3 to 10.—Provident Institution 
for Savings in Jersey City v. West 
Bergen Trust Co., 20 A.2d 437, 126 
N.J.L. 595. 


Pa. Where mortgagor conveyed prop- 
erty to grantee who expressly assumed 
payment of mortgage debt and on 
grantee’s default, by scire facias sur 
mortgage, judgment was entered 
against mortgagor, but no foreclosure 
sale was had and on death of mort- 
gagor, no claim was filed against his 
estate within one year, and no suit to 
continue the lien was brought pursuant 
to Fiduciaries Act, judgment on scire 
facias sur mortgage, a proceeding in 
rem, bound only the mortgaged land 
and not other real estate owned by 
mortgagor at time of his death, and 
by not continuing the lien as provided 
by statute, mortgagee deprived itself of 
right to proceed against mortgagor’s 
other realty, but was not barred from 
presenting claim for payment out of 
personalty in decedent’s estate. 20 P.S. 
§ 521, 528.—In re Skolnek’s HMstate, 19 

.2d 266, 342 Pa. 49. 


Utah. After proper notice to credi- 


tors, claims must be filed against an 
estate within time limited by statute, 


or such claims are forever barred. Rev.- 


S$t.1933, §§ 102-9-1, 102-9-2, 102-9-4. 
—In re Jones’ HWstate, 104 P.2d 210: 


Wis. Where judgment of foreclosure 
and sale was entered against mortgagor 
during his lifetime and after his de- 
cease and due appointment of execu- 
tor mortgagee failed to file claim for 
deficiency in the county court against 
the estate of the mortgagor within the 
time limited by statute, any personal 
liability which survived the mortgagor 
and constituted a claim against his 
estate was extinguished by failure to 
file claim as prescribed by law, and 
the mortgagee was not entitled to re- 
vive the action against the executor to 
recover deficiency. 


aaa re Paulson’s Estate, 293 N.W. 
7 ‘ 


St.1939, §§ 269.23, 


2181 
313.08, 313.22.—W. H. Miller Co. v. 
Keefe, 298 N.W. 52, 238 Wis. 35. 

§ 1022 

Ind.App. Where executor filed his 
final report after time fixed by statute, 
with knowledge of existence of a con- 
tingent claim against estate respecting 
testator’s liability as a stockholder in 
a state bank, and claim had not been 
fled or presented during pendency of 
administration, and assessment against 
stockholders was made more than four 
months after filing of report and ex- 
ecutor’s discharge, and there were no 
misrepresentations, and administration 
of estate was kept open more than two 
years after testator’s Ceath, executor’s 
act in filing report was not “fraud” 
requiring that probate court’s order 
approving. report be set aside to per- 
mit a claim to be presented against es- 
tate for testator’s liability as a stock- 
holder. Burns’ Ann.St. §§ 6-1001, 6- 
1401, 6-1420, 6-1424.In re Wain- 
wright’s Estate, 34 N.E.2d 164. 

Iowa. Evidence that within six 
months after notice of appointment of 
executor was given, executor filed an 
application in the estate stating that 
plaintiff bank’s notes were past due 
and that estate was justly indebted on 
notes, and, as it would be disadvantage- 
ous to estate to sell its realty, stocks 
and bonds to pay notes, authority was 
asked to execute as executor collateral 
notes for notes executed by deceased 
and let indebtedness stand subject to 
further order of court, that permission 
was granted and executor executed col- 
lateral notes, and that executor told 
official of plaintiff bank that it was 
unnecessary to file its claim, established 
“peculiar circumstances” entitling 
plaintiff bank to equitable relief from 
failure to file claim within time re- 
quired by statute, where all circum- 
stances relied upon by plaintiff bank 
as basis for equitable relief occurred 
within time allowed by statute for filing 
the claim. Code 1939, § 11972.—First 
Bank & Trust Co. of Ottumwa v. Whipp, 
299 N.W. 424, 230 Iowa 911. 

Ohio App. Creditors of joint stock 
land bank, who did not file claim 
against stockholder’s estate to enforce 
statutory stockholder’s liability within 
four months after appointment of exec- 
utor, were guilty of ‘‘culpable neglect’’ 
within terms of statute authorizing re- 
instatement of barred claim except in 
eases of culpable neglect, notwithstand- 
ing alleged uncertainty of the law con- 
cerning presentment of claims, where 
prior decisions which misled counsel 
were based on different statutes, and 
opinions eight months prior to final 
decision of the Supreme Court should 
have warned counsel of probable hold- 
ing that claims must be presented with- 
in four months. Gen.Code,, §§ 10509- 
112, 10509-134; 12 U.S.C.A. § 812.—In 
re Christopher’s Bstate, 35 N.H.2d 454. 

Ohio App. The probate court’s re- 
fusal to consider claims by creditors 
of joint stock land bank against stock- 
holder’s estate, to enforce statutory 
liability, filed more than four months 
after appointment of executor and 
after final settlement and distribution 
of the estate, was not an abuse of dis- 
eretion. Gen.Code, §§ 10509-112, 10509- 
134.—In_ re » Christopher’s Estate, 35 
N.E.2d 454. 

§ 1033 


Il.App. Where an assessment for 
superadded liability is made more than 
a year after granting of letters of ad- 
ministration in Illinois on the estate of 
deceased stockholder, the claim is prov- 
able only against uninventoried assets. 
—Groesbeck v. Beaupre, 30 N.E.2d 531, 
307 IllApp. 215. 

N.J. A creditor who has not present- 
ed claim against estate within time lim- 
ited is still entitled to claim as against 
surplus undistributed assets, notwith- 
standing an order barring creditors 
who have not presented claims against 
estate within the time limited.—Phila- 
delphia Home for Incurables v. Phila- 
delphia Saving Fund Soc., 19 A.2d 349, 
oe N.J.Eq. 243, affirming 8 A.2d 193; 

126 N.J.Hq. 104. 

1036 


Cal. The disqualification of executor 


EXECUTORS AND “ADMINISTRATORS 


who was claimant against estate, in 
regard to receiving and acting upon 
his own claim, did not extend to his 
co-executor. Probate Code, § 570.— 
Winder v. Winder, 114 P.2d 347, prior 
opinion 108 P.2d 681. 

Where there were two executors, the 
claim of one of the executors against 
the estate was properly presented to 
the other executor and upon rejection 
action was properly brought against 
him as executor. Probate Code, §§ 
570, 573, 703, 711, 714-——Winder v. 
Winder, 114 P.2d 347, prior opinion 
108 P.2d 681. 

§ 1051 


Cal.App. Construction of provision 
of Probate Code, that claim of one of 
two coexecutors was not required to 
be presented to the other coexecutor 
before approval by the probate court, 
would not deprive an heir of the es- 
tate of the opportunity to show that 
the claim should not have been al- 
lowed, since the court upon an ex 
parte application might, on sufficient 
showing, set aside the allowance of the 
claim, or the claim could be set aside 
on the motion of the heir. Probate 
Code, § 703.—In re Norins’ Bstate, 108 
P.2d 64, 41 Cal.App.2d 933. 

Mich. Under statute giving to pro- 
bate court jurisdiction of all matters 
relating to the settlement of estates of 
all deceased persons and providing that 
claims in each estate shall be heard by 
probate court or referee, probate court 
has jurisdiction to hear and determine 
“claims” based on torts against estates 
of deceased persons, since it was pur- 
pose of the Legislature in enacting the 
present probate code to make it op- 
tional on the part of a claimant to file 
a claim based upon a tort in probate 
court or to file a tort action in circuit 


court. Pub.Acts 1939, No. 288, ¢. 1, § 
19S subash 403 46 £8,288 71, 35 19s 22 
Chabre v. Page, 299- N.W. , 82, 298 
Mich. 278. 


Mo.App. A demand against the es- 
tate of a deceased person may be estab- 
lished or allowed only under provisions 
of statute covering administrations and 
relating to allowances and classifica- 
tions of demands against estates or in 
an action in the circuit court. Rey.St. 
1939, § 181 et seq., Mo.St.Ann. § 182 
et seq., p. 108 et seq.—In re Main’s 
Estate, 152, S.W.2d 96, transferred 
146 S.W.2d 597. 


Mo.App. The fact that fees to an 
attorney for services rendered in ad- 
ministration of an estate are made 
by law a part of expense and cost of 
administration, and that such charges 
may be allowed directly to the attor- 
neys and judgment obtained therefor 
on a sufficient petition and sufficient 
evidence, does not and cannot dispense 
with the giving of notice to all parties 
interested in the filing of the motion 
or request for such allowance.—In re 
Waters’ Estate, 153 S.W.2d 774. 


An order making an allowance of fee 
to attorneys for services rendered an 
estate, entered without notice to the 
administrator of the estate, was void, 
and action of the probate court in set- 
ting aside the order on its own motion, 
and in ordering with the consent of the 
administrator, that the petition for fee 
be placed on the claim docket, was 
proper. Rev.St.1939, § 220, Mo. St.Ann. 
§ 221, p. 142.—In re Waters’ Estate, 
153 S.W.2d 774. 

Tex.Civ.App. The matter of allow- 
ing claims against estate of decedent 
must first be passed upon by the pro- 
bate court before jurisdiction of dis- 
trict court can be invoked, and juris- 
diction then attaches only from an 
order allowing or refusing to allow a 
claim.—Cole v. Houston, 152 S.Ww.2d 
522, error granted. 

§ 1054 

Ark. The remedy by which a credi- 
tor’s claim against estate of decedent 
was conyerted into a judgment was a 
“civil aetion” as distinguished from 
a “special proceeding’ within meaning 
of statutory definitions thereof, and 
such judgment or order of the probate 
court allowing creditor’s claim had the 
force and effect of a judgment. Pope’s 


§ 1069 


Dig. §§ eta ieee —Bright v. Johnson, 
152 S.W.2d 5 

Miss. The eden which the clerk at 
rules or the court in session should 
render in passing on contest of a pro- 
bated claim is one either allowing or 
disallowing the claim, and portion of 
decree directing administratrix to re- 
turn notes to claimant was improper, 
since whether claimant was entitled to 
return of the notes was not before the 
court and was determinable only in an- 
other proceeding. Code, 1930, §§ 338, 
geabe alovd vy. Potter’s Estate, 2 S0.2d 

Neb. Claims on notes executed by 
decedent were properly allowed with a 
provision that the administrator could 
pay the claims according to the terms of 
the notes, though the notes were not 
in default and would not mature un- 
til thereafter, but the administrator had 
the right to make application to have 
the present value of the obligations de- 
termined. Comp.St.1929, §§ 30-607, 30- 
608—In re Larson’s Estate, 293 N.W. 


430. 
§ 1058 

Ark. Under statute, authorizing 
court in which judgment or final order 
has been rendered or made to vacate or 
modify such judgment after expiration 
of term, probate court had jurisdiction 
to set aside a judgment allowing credi- 
tor’s claim against decedent’s estate at 
a term following the term at which 
such judgment was rendered. Pope’s 
Dig. §§ 8246, nae vy. John- 
son, 152 S.W. od 540. 

Probate court, in setting aside the 
allowance of creditor’s claim against 
decedent’s estate, made at a preceding 
term of court, ‘and directing that a 
hearing be had on the merits of the 
claim, did not abuse its discretion, 
where the claim was for services ren- 
dered over a period of some 10 years in 
caring for decedent, who was a person 
of unsound mind under guardianship, 
the claim was not itemized other than 
through entry of annual charges, and 
there was no allegation of a contract 
with: decedent’s guardian, although 
claimant in response to motion to va- 
cate allowance denied the nonexistence 
of such contract. Pope’s Dig. §§ 100, 
8246, Pi psmila aks v. Johnson, 152 S. 
W.2d 540. 

§ 1063 


Md. A claim once passed without 
contest may subsequently be resisted 
by deceased’s executor.—Turk y. Gross- 
man, 17 A.2d 122. 

Where deceased was obligated to pay 
yearly sum to claimant for life and on 
death, assets of decedent’s estate were 
insufficient to pay other debts and an- 
nuity for any considerable time in fu- 
ture, and annuitant sought payment as 
a preferred creditor and, notwithstand- 
ing that annuitant was 58 years of age, 
filed a claim based on life expectancy 
of woman 61 years of age multiplied 
by yearly sum but without commuta- 
tion and dividend was paid on sum 
so found and such sum was also used 
as a basis of division of expenses in 
an equity suit in which annuitant and 
executrix joined as plaintiffs, executrix 
by failure to dispute amount claimed 
by annuitant was not “estopped” from 
disputing annuitant’s claim to such 
ainountc shank v. Grossman, 17 A.2d 

Ohio App. Where legatee filed ex- 
ceptions in the probate court to admin- 
istrator’s allowance of claim against 
decedent’s estate in schedule of debts, 
and the probate court overruled the ex- 
ceptions without determining the mer- 
its, order disallowing exceptions was a 


“final order’? from which the legatee 
should shave taken an appeal, and 
when legatee failed to do so within 


the proper time, he could not come in 
on the filing of the final account and 
again file exceptions to the claim, 
where he did not claim fraud, collu- 
sion or mistake. Gen.Code, §§ 10509- 
119, 10509-120, 10509-135.—In re Bea- 
bout’s Estate, 36 N.H.2d 11, appeal 
dismissed 21 N.E.2d 868, 135 Ohio St. 
571, affirmed 26 N.E.2d 211, 136 Ohio 
St. 412. 


§ 1069 
Ark. Affidavit for appeal to circuit 


- 


; 


P, . a i {3 : 
- court from probate court’s disallow- 


ance of claim was not insufficient be- 
cause sworn to by attorneys of the 


ties themselves. Pope’s Dig. § 2885.— 
- pu dake Estate vy. Hardin, 143 S.W.2d 
544, | : 

Ark. Upon appeal from judgment of 
probate court setting aside allowance 
of creditor’s claim against decedent’s 
; estate made by the same judge at a 
 -preceding term of court, court’s. find- 
7 ing that creditor’s conduct in procur- 
“ing ‘allowance of claim constituted legal 
fraud would not be disturbed, since it 
must be presumed that probate court 
in setting aside judgment had in mind 
all circumstances and facts relating to 
the original allowance of claim. Pope’s 
Dig. §§ 8246, 8248.—Bright v. Johnson, 
(152 S.W.2d 540. : 

Cal.App. An order instructing exec- 
utors to pay to broker commission on 
sale of realty owned by decedent’s 
estate was appealable. Probate Code, 
—-—«-§§ +760, 1240.—In re Mitchell’s Hstate, 
Seegtts P.2d 27. ; 
ey On appeal from order instructing 
executors to pay commission to real es- 
tate broker on sale of realty owned by 
- decedent’s estate, all conflicts in evi- 
dence were resolved in favor of broker. 
; —In re Mitchell’s Estate, 115 P.2d 27. 
«Golo. Generally, any person affected 
 ~by a judgment or decree of the probate 
~ eourt with respect ‘to claims against the 
estate may appeal therefrom, whether a 
party to the record or not.—In re Mor- 
- yish’s Estate, 104 P.2d 460. 
~~ Where sureties on bond on appeal 
_- from judgment of county court allow- 
ing claim against estate apparently 
were responsible, and the bond was 
duly approved by trial court, any im~- 
perfeections in connection with giving 
of bond could be corrected under pro- 
‘visions of statute. ’35 C.S.A. c. 46, § 
168.—In re Morrish’s Estate, 104 P.2d 
46 


=e 


“{ll.App. Where one appealing from 
order of circuit court affirming order of 
e probate court vacating a previous order 
allowing appellant’s claim against es- 
tate of decedent did not bring before 

- Appellate Court a transcript of testi- 
mony on which circuit court based its 
order, and did not elect to proceed with 
her appeal without including in the rec- 
ord the transcript, appellant failed to 
sustain burden imposed on her of 
pointing out errors committed by trial 
court, since, in such a situation, Appel- 
late Court would presume that evidence 
-* supported the order. Smith-Hurd 
Stats. c. 110, § 259.36.—In re Murray’s 
Estate, 33 N.W.2d 908, 310 Ill.App. 121. 


Kan. An order allowing a _ claim 
against estate for funeral expenses was 
an “appealable order”. Gen.St.Supp. 
1939, 59-2401(5).—Meech v. Grigsby, 
113° P.2d 1091, 153 Kan. 784. 
Mo.App. In proceedings against 
executor to recover for board, nursing 
and care furnished deceased the trial 
judge and jury were exclusive judges 
of weight of evidence.—Witte v. Smith, 
152 S.W.2d 661. ena 
Ohio App. ‘The reviewing court can- 
not set aside finding of probate court 
refusing to consider claim against es- 
tate not filed within four months after 
appointment of executor, in absence of 
abuse of discretion. Gen.Code, §§ 
10509-112, 10509-134.—In re Christo- 
pher’s Hstate, 35 N.H.2d 454. 
Tex. The remedy of certiorari is not 
available to set aside orders of the 
probate court approving claims against 
estates. Vernon’s Ann.Civ.St. arts. 932 
-934, 939, 3698, 4329; Vernon’s Ann. 
St.Const. art. 5, §§ 8, 16.—McDonald vy. 
_ | Hdwards, 153 S.W.2d 567, affirming 
i (115 S.W.2d 762. 
yl Tex.Civ.App. The only method of re- 
‘ viewing an action of the probate court 
in allowing a claim against the estate 
of a deceased person is by statutory 
appeal to the district court.—Benefield 
v. Benefield, 142 S.W.2d 835. 
§ 1070 

Where administrator declined to ap- 
eal from commissioners’ decision al- 
owing claims against estate, and de- 
ceased’s heir appealed to county court 
from decision and from probate court’s 


Bs 
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parties plaintiff instead of by the par- 
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order approving ‘commissioners’ report, 


oe 


a bond filed by heir to secure estate 


conditioned that heir would prosecute 
appeal to effect, and pay all interven- 
ing-damages and costs occasioned by 
appeal complied with statutory require- 
ments concerning 
3010, 3012, 3052 et seq., 3059, subd. 9. 
en re Rushford’s Hstate, 18 A.2d 

‘Where question of damages for al- 
leged breach of contract by deceased to 
purchase claimant’s farm was pending 
before probate court when commission- 
ers filed their report respecting claim- 
ant’s claim as to purchase price item, 
and it was impossible for report to 
contain figures showing final balance 
due claimant as contemplated by stat- 
ute, report, when filed, was ‘‘interlocu- 
tory’ and no appeal could be taken 
therefrom. P.L. 2840.—In re Rush- 
ford’s Hstate, 18 A.2d 175. 

Where amount due claimant under 
a contract with deceased was not final- 
ly and fully determined until decision 
of commissioners respecting claim was 
filed with and accepted by probate 
court on July 8, 1940, the time for 
taking an appeal from commissioners’ 
findings concerning claim was to be 
computed from such date, and an ap- 
plication for appeal to county court 
from commissioners’ decision and from 
probate court’s order approving com- 
missioners’ report was ‘‘timely’’ where 
application was filed with probate court 
on July 25. P.L. 2840, 2848, 3006, 
3007.—In re Rushford’s Hstate, 18 A.2d 


L765. 
§ 1076 

Miss. On appeal from decree allow- 
ing and directing payment of contest- 
ed claim against decedent’s estate, evi- 
dence was considered in view most fa- 
vorable to claimant.—Nicholson vy. Dent, 
Robinson & Ward, 198 So. 552. 

Where evidence was insufficient to 
establish claim of claimant law firm 
against estate of decedent for legal 
services in amount fixed by chancery 
court, but tended to show that the 
claimant was entitled to some compen- 
sation for services rendered, case was 
remanded for fixation of reasonable fee 
in event nature, extent, and value of 
legal services rendered could be estab- 
lished with reasonable certainty by 
competent evidence.—Nicholson vy. Dent, 
Robinson & Ward, 198 So. 552. 


Pa.Super. Where a claim is pre- 
sented against a deceased’s estate, the 
weight to be given the evidence igs for 
the auditing judge, whose findings, 
based on consideration of the ques- 
tions presented and not on a capricious 
disbelief, will not be disturbed by the 
appellate court.—_In re Mays’ Estate, 
15 A.2d 569, 141 Pa.Super. 479. 

_ Wis. On appeal from order allow- 
ing claims against decedent’s estate on 
notes executed by decedent, trial 
court’s ruling that notes were valid 
must be sustained, though court did 
not state basis of such holding, if 
such basis appears.—In re Schoenker- 
man’s Hstate, 294 N.W. 810, 236 Wis. 


311. 
§ 1077 

Ind.App. Under statute providing 
that a claim against an estate filed 
after expiration of six months from 
giving of notice by executor or admin- 
istrator of his appointment shall be 
prosecuted solely at claimant’s cost, 
a claim filed within six months after 
date when three full weeks from date 
of first publication of notice of ap- 
pointment elapsed was not subject to 
penalty of being prosecuted at claim- 
ant’s cost. Burns’ Ann.St.1933,  §§ 
6-311, 6-1001.—State ex rel. Hare y. 
Lawrence’s Mstate, 29 N.W.2d 339. 

The statute providing that claims 
against an estate not filed at least 30 
days before final settlement of estate 
shall be barred refers to the filing of 
a final settlement at a proper time, 
and the penalty of barring a claim 
could not be imposed under that stat- 
ute, where final settlement was filed by 
administrator before expiration of pe- 
riod after which it could be properly 
tee eS ana tte § 6-1001.— 
state ex rel. Hare v. Lawrence’s state 
29 N.D.2d 339, : 


such bonds. P.L. 


appeal from decision of commissioner: 

a person interested in estate as heir — 
may appeal, but that person so ap- 
pealing must give bond to secure estate 
from damages and costs is to provide 
a bond that will protect estate against 
loss resulting from appeal. P.L. 3012. 
—In re Rushford’s Wstate, 18 A.2d 


175. 
§ 1079 : 

Md. Where deceased was obligated 
to pay yearly sum to claimant for life 
and on death assets of decedent’s es- 
tate were insufficient to pay other debts 
and annuity and _ executrix was told 
that if she joined in an equity suit 
with the annuitant a caveat filed by 
testator’s daughter might be dismissed, é 
dismissal of caveat did not afford i 
“consideration” for an agreement by ; 
the executrix to withhold objections to 
the amount claimed by the annuitant 
on distribution of the estate——Turk v. 
Grossman, 17 A.2d 122. 

Ohio App. The statute requiring an 
executor or administrator to return up- 
on oath into probate court a schedule of 
all known claims and liabilities, includ- : 
ing any which may be known to execu- : 
tor or administrator but not presented ‘ 
and requiring him to state name and 
address of each claimant, the amount | 
claimed, whether allowed or rejected, { 
whether secured by mortgage or other- 
wise, and date of maturity is ‘‘manda- 
tory”. Gen.Code, § 10509-118.—In re 
Blue’s Estate, 32 N.H.2d 499. 

Ohio App. The words ‘any person 
interested in the estate’ within statute 
conferring the right to file exceptions 
to schedule of debts as made by execu- 
ter or administrator on any person 
interested in the estate include persons 
interested as creditors or heirs. Gen. 
Code, § 10509-119.—In re Blue’s Estate, 

32 N.H.2d 499. 

Where personal estate in hands of ad- 
ministrator is sufficient to pay all 
claims the affirmance, reversal or modi- 
fication of action of administrator is a 
matter affecting only individual claim- 
ants severally on one side and adminis- 
trator and heirg and distributees on the 
other, and in such case interest of 
heirs and distributees is a ‘joint in- 
terest” and inseparable. Gen.Code, §§ 
10509-118 to 10509-120; Const. art. 4,\ 

§ 8._In re Blue’s Estate, 32 N.H.2d 499. 

Pa.Orph. The fees of attorneys for a 
party in interest in a decedent’s estate, 
who successfully appealed to the Su- 
preme Court from the orphans’ court’s— 
decree of distribution, whereby abso- 
lute awards were changed to awards 
in trust for lives of those distributees, 
then to others including appellants, are 
not properly payable out of the es- 
tate, and exceptions to a schedule of 
distribution because such fees are not 
included will be dismissed.—In re Bid- 
dle’s Estate, 57 slabs 4, 564 York 187, 
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Ohio App. The Legislature in enact- 
ing statutes relating to executors and 
administrators and payment of claims 
accomplished a complete change in poli- 
cy of the laws with reference to al- 
lowance of claims against the estate of 
a decedent, in that validity of allowance 
of claim is no longer subject to deter- 
mination upon exceptions to account of 
the fiduciary but is finally determined 
on the hearing of schedule of debts 
and exceptions, if any, thereto. Gen. 


Code, §§ 10509-118 to 10509-120.—In 
re Blue’s Wstate, 32 N.H.2d 499. 
§ 1121 
Iowa. In _ proceeding on claim 


against decedent’s estate, the executor 
was not entitled to examine claimant 

as his witness concerning question of 
payment, as authorized by statute, un- 
til the evidence on behalf of claimant F 
was completed. Code 1939, §§ 11485, 
11962.—Shoberg v. Rock, 298 N.W. 834. 
230 Iowa 832. 

In proceeding on claim against dece- 
dent’s estate, trial court’s refusal on 
executor’s cross-examination of the 
claimant to permit the executor to ex- 
amine the claimant as executor’s wit- 
ness under statute, in regard to pay- 
ment of the claim was not error, re- ~* 
gardless of whether trial court in his 


egular order. Code 1939, §§ 11485, 
962.—Shoberg v. Rock, 298 N.W. 834. 
+230) Towa 832. =. ; 
In proceeding against decedent’s es- 
_ tate for services rendered by decedent’s 
_ sister as housekeeper, wherein executor 
contended that decedent’s will involved 
question of payment to sister by de- 
cedent, which question was not rele- 
vant to direct examination of the sister, 
refusal to permit cross-examination of 
sister concerning a pending action for 
construction of the will was not error. 
—Shoberg y. Rock, 298 N.W. 834, 230 
Iowa 832. 
§ 1122 


Md. Evidence, showing merely that 
executors, as individuals, subscribed to 
stock before order of court giving them 
authority to subscribe as executors was 
entered, supported dismissal of claim 
against decedent’s estate for alleged 
subscription to stock, on ground that 
executors had never subscribed to stock 
in their official capacity. Code 1939, 
art. 16, § 242; art. 93, §§ 5, 12, 251.— 
Dingle vy. Shaab, 20 A‘2d 149. 


§ 1124 

Iowa. In proceeding against estate 
on claims for services rendered testa- 
trix whose will directed that claimants 
should share in testatrix’ personalty 
after payment of testatrix’ debts, 
where indebtedness for services was 
unliquidated, and a substantial por- 
tion was incurred after making of 
will, court improperly submitted to 
jury the defense that legacy satisfied 
elaims for services.—In re Hill’s Hs- 
tate, 297 N.W. 278. 

In proceeding against estate on 
claim for services rendered under an 
express contract in managing testa- 
trix’ property, evidence of statements 
by testatrix that she had employed 
claimant to manage property, and evi- 
dence that claimant managed prop- 
erty for several years, was_ sufiicient 
for jury on question of existence of 
an express contract.—In re Hill’s Es- 
tate, 297 N.W. 278. | 

In proceeding against estate on 
claims for services rendered testatrix, 
value of services rendered was a _ ques- 
tion for jury.—In re Hill’s Estate, 
297 N.W. 278. 

In proceeding against estate on 
claim for services rendered testatrix 
based on an express contract, evidence 
that claimant during nine-year period 
performed services for testatrix such 
as nursing, housework, furnishing 
meals, and accompanying testatrix on 


- shopping trips, was sufficient for jury 


on question of existence of an express 
agreement.—In re Hill’s BHstate, 297 
N.W. 278. 


Iowa. Whether services were ren- 
dered for decedent by his sister as 
housekeeper under expectation by both 
parties that the sister would be paid 
therefor, and the reasonable value 
thereof, was for jury.—Shoberg Vv. 
Rock, 298 N.W. 834, 230 Iowa 832. 

Where decedent’s will provided that 
his debts be first paid, and alleged debt 
to decedent’s sister was unliquidated, 
and there was no evidence tending to 
show that decedent intended devise 
made to sister to be in payment of the 
indebtedness, instruction that in ab- 
sence of evidence of intention of de- 
cedent to the contrary, the will was 
not sufficient to justify finding that de- 
cedent intended the provision as satis- 
faction or payment of any claim the 
sister might have against decedent’s es- 
tate, was proper.—Shoberg v. Rock, 298 
N.W. 834, 230 Iowa §32. 

In proceeding against decedent’s es- 
tate for services rendered by decedent’s 
sister as housekeeper for the decedent, 
questions concerning performance, ac- 
ceptance and value of the services were 
for the jury.—Shoberg v. Rock, 298 N. 
W. 834, 230 Iowa 832. 


Mass. On petition for determination 
of validity of debt under statute re- 
lating to demands against estate, pro- 
bate court could not properly frame is- 
sues for jury trial thereof. G.L.(Ter. 
Bd.) ¢c. 197, § 2.—Hastman y. Allen, 31 
N.H.2d 547, 308 Mass. 138, 


he x 
_N.M. In proc 
tor upon claim against decedent’s es- 
tate on note which was described in 
plaintiff’s claim as a joint note signed 
by decedent and her son, but which 
bore signature of decedent only, find- 
ings of trial court in reference to note 
supported judgment for plaintiff. 
Comp.St.1929, § 45-601.—Hardy v. 
Clark, 106 P.2d 854, 44 N.M. 590. 


PES h1126 

Ohio App. The statute providing that 
order of probate court shall be final 
binds exceptors and those voluntarily 
entering their appearance and where 
they failed to avail themselves of right 
of review their right to open up the 
order is limited to cases of fraud, col- 
lusion or mistake, notwithstanding that 
payment of claim allowance of which 
has been approved is made before stat- 
utory time of appeal has expired, since 
payment does not affect operation of 
order nor take away right to review but 
only subjects executor or administrator 
to liability if order is reversed. Gen. 
Code, § 10509-119.—In re Blue’s Estate, 
32 N.H.2d 499. 

Unless otherwise provided by statute, 
where proceeding in probate court for 
affirmance, reversal or modification of 
fiduciary’s allowance or rejection of 
claims against estate of decedent is 
had pursuant to statute and notice of 
pendency thereof is given to all per- 
sons interested, an order entered on 
such hearing is a ‘final order” having 
the force of a “judgment” concluding 
all persons interested irrespective of 
whether they filed exceptions or yolun- 
tarily entered their appearances. Gen. 
Code, §§ 10509-118 to 10509-120; Const, 
art. 4, § 8.—In re Blue’s Estate, 32 N.E. 
2d 499. 

The power exercised by probate court 
in entering finding and judgment on 
exceptions to account of a fiduciary of 
estate is plenary in law and in equity, 
and proceeding being in rem and court 
having acquired jurisdiction over all 
persons interested in estate, such find- 
ing and judgment are conclusive as to 
persons interested in the estate who 
have not excepted or otherwise volun- 
tarily entered appearance, subject only 
to constitutional right of appeal to 
Court of Appeals on questions of law 
and right to have finding and judgment 
opened up for fraud, collusion or mis- 


take. Gen.Code, §§ 10501-5383, 10509- 
ee tee re Blue’s Estate, 32 N.H.2d 


That persons interested in estate who 
have neither excepted nor otherwise 
voluntarily entered appearance have no 
right of appeal from finding, order or 
judgment of probate court to court. of 
common pleas does not affect conclu- 
siveness of judgment as to them since 
they have right to file exceptions or 
voluntarily enter appearance, and the 
availability of right and not its exercise 
is the criterion for determining ‘‘con- 
clusiveness.” Gen.Code, §§ 10501-53, 
10506-37 to 10506-39, 10509-118 to 
10509-120.—In re Blue’s Estate, 32 N.B. 
2d 499. 

An order of probate court entered on 
hearing of schedule of debts and excep- 
tions thereto, affirming allowance of 
claims became “final” in absence of 
appeal as to all persons interested in 
estate, subject only to statutory right 
of exceptor and persons voluntarily ap- 
pearing as parties in proceeding to 
have the order set aside for fraud, col- 
lusion or mistake, and the rights of 
such persons and other persons inter- 
ested in estate to have the order vacated 
or modified. Gen.Code, §§ 10501-17, 
10509-118 to 10509-120.—In re Blue’s 
Estate, 32 N.W.2d 499. 


§ 1129 

Ohio App. Under constitutional pro- 
vision conferring jurisdiction on Court 
of Appeals to review, affirm, modify or 
reverse the judgments of court of com- 
mon pleas, the right to appeal from 
an order of common pleas court over- 
ruling exceptions to account of an ad- 
ministrator exists irrespective of stat- 
utory provisions and such right extends 
to any person affected by the judg- 
ment of probate court with respeet 


> “ae se ie : , * 
sim ghee © toh claims: against 
against execu-— 


t t the estate 
such person is a party to recor 
Const. art. 4, § 6.—In re Bltie’s E: 
32 N.H.2d 499, x 
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N.Y.App.Div. Where distribute 
an estate took an appeal from decision 
of Surrogate’s Court allowing a claim 
against the estate but took no apgea 


from decree of judicial settlement en- — 


tered on the decision and did not at 
tempt to show that her appeal ha 


ch re 


merit beyond stating in her affidavit 


that her attorney believed that she 
would be wholly successful on appeal, 
motion to appeal as a poor person was 
denied.—In re Aldrich’s Estate, 28 N. 
S.2d 147, i 

§ 1142 fia 
Colo. In proceedings on a claim 
against an estate, it was for the county 
court to observe the witnesses and 


Estate, 113 P.2d 686. 


reviewing court to give any judgment 
and make any order which ought to 


in action against decedent’s estate 
recover for food, laundry, lodging, re 
care and special nursing service ren 


dered deceased failed to offer evidence 
to rebut presumption of payment cre- 
ated by lack of proof of demand and. 


lapse of time and there was no evi- 
ia Te. 


dence to show reasonable value of ser 


er in first instance to have such evi 
dence taken and remanded cause ; 


dence on such points. ith- 


weigh their testimony.—In re Larson’s _ 
V4 


Iil.App. Under statute empowering — 


have been made or given, where stepson — 


ices, reviewing court was without pow- — 


TaN 


Ae 


Ne 


Stats. c. 110, § 216, subd. 1(¢).—In 


Moore’s Hstate, 33 N.W.2d 130, 310 
App. 365. ‘ 
Ill.App. Uncontradicted testimon 
by one witness as to decedent’s admis- 
sion that he had borrowed from claim- 
ant the amount claimed from estate w. 
sufficient to establish claim against es 
tate, and where circuit court had befor 
it only the transcript of testimony an 
proceedings in county court, circuit 
court was not justified in disregarding 
such testimony and entering judgmen 
denying claim.—Cummings vy. Floro, 3 

N.H.2d 92, 310 Ill.App. 607. : 


dered the estate, findings 

evidence were binding on the review- 

ing court.—In re Dehner’s Hstate, 29 

N.W. 656, 230 Iowa 490. ; 
Iowa. i 


application of attorneys asking compen 
sation for extraordinary services ren 
dered to the estate was not triable d 
novo.—In re Dehner’s Hstate, 298 
W. 656, 230 Iowa 490. y 

Iowa. Where executor secured rul- 
ing sustaining motion to dismiss count 


of complaint based on express contract, — 
and the case was submitted on theory © 
of implied contract which was more fa- _ 
vorable to the executor, executor could © 
not on appeal successfully predicate er- — 


ror on ground that the evidence tended 


to prove an express contract rather than © 


an implied one.—Shoberg y. Rock, 298 


N.W. 834, 230 Iowa 832. Css 


Iowa. The findings of fact by trial 
court with reference to amount owing 
by executor’s estate to estate of testa- 


tor’s grandchild are conclusive upon | 


Supreme Court if findings have proper 
support in the record.—In re Hoenig’s 
Hstate, 298 N.W. 887, 230 Iowa 718. 

Mich. In proceeding to recover from 
estate for personal services allegedly 
rendered decedent over period of 20 
years while claimant was living in up- 
per portion of decedent’s house, evi- 
dence was sufficient for jury on ques- 
tion of existence of implied contract to 

ay for services and as to whether ob- 
igation was barred by limitations.—In 
re Munro’s Hstate, 295 N.W. 567, 296 
Mich. 80. 

Mich. On appeal from judgment al- 
lowing claim against decedent’s estate 
for services rendered to decedent, the 
cause was reinanded to trial court to 
find the value of services rendered 


within limits prescribed by opinion— 


; 
Mi 


oe . 
An appeal in a probate mat-_ 
ter from a decision of the court on an 


; 1 of lower 
court if based on sufficient competent — 


ai 


claimant and deceased husband and 

wife for whom claimant performed 

services was that since husband and 

wife held all their property so that it 
was to go to the survivor, claimant’s 
services should be paid out of the sur- 
vivor’s estate, claimant was properly 
permitted on appeal to district court 
from probate court’s action with re- 
spect to the claim against the wife’s es- 
tate, to introduce testimony with re- 
spect to services rendered at request of 
the husband whose death occurred be- 
fore the death of the wife—In re 


; Cooke’s. state, 298 N.W. 571; In re 
- Cooke’s Estate, 298 N.W. 572. ; 
Mo.App. In proceedings against 


executor of the estate of plaintiff's 
mother to recover from estate for board, 
nursing and care which plaintiff fur- 
- nished to mother, executor’s requested 
- instruction that where family relation 
exists there is no presumption that 
services rendered by one member to an- 
_. other are to be paid for, and that such 
services can only be made the grounds 
- of an action when they are rendered un- 
_ der a contract between parties should 
have been given.—Witte v. Smith, 152 

 §$.W.2d 661. 

f N.H. On appeal from probate court 
- commissioner’s disallowance of claim 
against intestate’s estate on intestate’s 

alleged oral contract to leave all his 
property on his death to claimant, 
-jury’s findings of express contract and 
claimant’s full performance thereof 
ould be “res judicata”, if trial was 
air, so as to entitle claimant to recover 
‘fair value of services under principles 
of quasi contractual liability.—Lemire 
y. Haley, 19 A.2d 436. 

Ohio App. Under constitutional pro- 
vision conferring jurisdiction on Court 
f Appeals to review, affirm, modify or 
reverse the judgments of court of com- 
mon pleas, the right to appeal from an 
order of common pleas court overruling 
exceptions to account of an adminis- 
trator exists irrespective of statutory 
provisions and such right extends to 
any person affected by the judgment 
of probate court with respect to claims 
against the estate whether such person 
is a party to record or not. Const. 
art. 4, § 6.—In re Blue’s Estate, 32 N.H. 

2d 499. 

Pa.Super. A claim against estate for 
services rendered to decedent should 
be carefully scrutinized, but, if it is 
_ gupported by evidence or reasonable in- 
ferences therefrom, fact findings of an 

auditing judge confirmed by the court 

in bane are as binding as a jury’s 

verdict and will not be reversed, espe- 

cially if decision depends upon testi- 

mony of witnesses whom the trial judge 

heard and saw.—In re Leppold’s Hs- 
- tate, 20 A.2d 827, 145 Pa.Super. 60. 
Wis. Where evidence was sufficient 
to sustain finding that notes, on which 
claims against deceased’s estate were 
based, were supported by consideration, 
the findings were required to be sus- 
tained.—_In re Rasmussen’s Hstate, 298 
N.W. 172, 238 Wis. 334. 

it 
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Cal.App. Payments by administrator 
out of insurance money received for 
-movables of others lost in fire on de- 
-cedent’s estate were properly approved, 
in absence of showing of bad faith in 
settling claims therefor.—In re Madda- 
lena’s Hstate, 108 P.2d 17. 
Where court authorized administrator 
to borrow money for purpose of pur- 
_ chasing a new pump and drilling a new 
well, but administrator was unable to 
obtain loan and proceeded to have the 
improvements made without borrowing 
- the money, payments for new well, 
pump and pipes were properly ap- 
: proved. Probate Code, §929—In re 
_ Maddalena’s Estate, 108 P.2d 17. 
' Cal.App. “Hxpenses of administra- 
tion”, within meaning of statute giving 
preference thereto, refer primarily to 
the costs and expenses of the probate 
proceedings themselves, when the costs 
and expenses have arisen because of the 
necessity of probating the estate. Pro- 
bate Code, § 950.—In re Allen’s Ustate, 
108 P.2d 973. 
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In re Thompson’s Hstate, 298 N.W. 
103, 297 Mich, 479. 
Minn. Where agreement between 


law on an administrator, because of 
which he has been allowed to claim a 
preference for money he has necessar- 
ily expended in preserving the proper- 
ty of the estate, including taxes, as- 
sessments, insurance, repairs, cost of 
mecessary assistance, and many other 
things, but such a preference, as “ex- 
penses of administration” within mean- 
ins of statute giving preference there- 
to, has not been allowed to outsiders 
who furnished such things without_be- 
ing under an obligation to do so. Pro- 
bate Code, § 950.—In re Allen’s Estate, 
108 P.2d 973. 

Claims for goods sold on credit to a 
decedent’s business which was being 
continued by decedent’s administra- 
trix under order of court were not 
“expenses of administration”, either un- 
der statute authorizing the making of 
an order authorizing an administrator 
to continue the business of a decedent, 
or under statute giving the order in 
which debts, expenses, and. charges 
against an estate are to be paid. Pro- 
bate Code, §§ 572, 950.—In re Allen’s 
Estate, 108 P.2d 973. 

Though the effect of the statute au- 
thorizing the making of an order to 
permit a decedent’s personal representa- 
tive to continue his business is to make 
claims arising under such circumstances 
a charge against the estate, rather than 
one against the administrator, no lien 
or preference is created thereby. 
bate Code, § 572.—In re Allen’s Estate, 
108 P.2d 973. 

The cost of an improvement to an es- 

tate cannot be allowed as ‘expenses of 
administration” within meaning of stat- 
ute giving a preference thereto. Pro- 
bate Code, § 950.—In re Allen’s Estate, 
108 P.2d 978. 
_ The purpose of legislature in adopt- 
ing statute empowering a court to au- 
thorize an administrator to continue op- 
eration of a decedent’s business was 
to permit business of a decedent to be 
continued under direction of the court, 
for such benefits as might accrue to all 
concerned, thereby relieving administra- 
tor of personal liability therefor, but it 
was not the intention to give to those 
advancing credit on the business a 
preference over other creditors who 
may have contributed to assets in hands 
of administrator. Probate Code, § 572. 
—In re Allen’s Estate, 108 P.2d 973. 


Iowa. Direction in will that testa- 
tor’s just debts be paid is meaningless 
as to actual debts and adds nothing 
to the statutory requirement making 
payment of testator’s just debts man- 
datory. Code 1935, § 11933.—In re 
Schwertley’s Hstate, 293 N.W. 445. 

Md. An authorization in a will to 
the executor to do all that the testa- 
tor might do personally cannot be 
taken to authorize executor’s making 
any addition to a debt due by the es- 
tate—Turk v. Grossman, 17 A.2d 122. 
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Del. Burial expenses, since they do 
not accrue until after decedent’s death 
are not an “indebtedness of decedent” 
nor a debt against the estate, but con- 
stitute a preferred charge on the as- 
sets of the estate in the hands of the 
personal representative.—Smolka vy. 
James T, Chandler & Son, 20 A.2d 131, 
134 A.L.R. 629, affirming James T, 
Chandler & Son v. Smolka, 13 A.2d 427, 
1 Terry 415, 

Del.Orph. In determining order of 
preference to be given demandsof de- 
ceased’s creditors based upon notes ex- 
ecuted by deceased prior to death, 
character of notes was not governed 
by Pennsylvania law, although notes 
were delivered in Pennsylvania and 
were payable there. Rey.Code 1935, § 
837, as amended by 41 Del.Laws, ec. 
191, § 4.—In re Beyea’s Hstate, 15 A. 
2d 177. 

Where notes executed by deceased 
prior to death were made on printed 
forms, and deceased’s signature to each 
note was to the left of and in line 
with word “Seal”, which was printed 
and inclosed in parentheses, and _ nei- 
ther note contained any testimonium 
or attestation clause, and there was 
no mention of the word “Seal” or 
other word of similar import in body 


Certain obligations are imposed by 


Pro-. 


3837, as amended by 41 Del.Laws, 
ce. 191, § 4.—In re Beyea’s Estate, 15 
A.2d 177. 

Ga.App. Claims against estate for 
funeral expenses, tombstone, and ordi- 
nary’s costs were superior to claim 
against the estate based on a note, and 
any claim against the estate by a cred- 
itor had priority over any claim of a 
legatee for legacy. Code 1933, §§ 113- 
821, 113-1509; § 113-1508, subds. 2, 3. 
“Clarkson v. Clarkson, 12’ S.E.2d 468. 

Ind. Where legatee died after giv- 
ing valid mortgage on his interest in 
testator’s estate, which interest was 
subject to life estate, and the only 
asset of legatee’s estate was money re- 
ceived by administratrix in payment 
of bequest, mortgagee had priority as 
to such money over claims for expenses 
of legatee’s last illness and funeral.— 
Thurston v. Buxton, 34 N.H.2d 549. 

Ind.App. Findings that attorney 
while holding bonds in trust for client 
converted bonds to attorney’s use and 
commingled proceeds thereof with his 
own individual estate and assets, and 
thereby enhanced value of his assets, 
and that attorney in his lifetime and 
his executors held proceeds of bonds 
and net accruals thereof in trust for 
benefit of client, were sufficient identifi- 
eation to warrant conclusion of law 
that client’s administratrix was entitled 
to equitable lien as preference on as- 
sets of attorney’s estate—McCabe vy. 
Grantham, 31 N.E.2d 658. 

A mere failure of a trustee to ac- 
count for his trust is not sufficient to 
warrant a ‘“‘preference’’, and such prop- 
erty or proceeds thereof cannot be as- 
sumed to be contained in assets of es- 
tate of trustee, but such fact must be 
sustained by evidence that the trust 
property is actually represented in 
property composing entire mass of as- 
sets passing into hands of executors of 
trustee, in order to authorize prefer- 
ree PRR a v. Grantham, 31 N.H.2d 

Where client deposited bonds in trust 
with attorney who died without having 
accounted therefor and attorney’s estate 
was insolvent, evidence which did not 
tend to show that bonds or proceeds 
thereof existed in mass of attorney’s 
estate was insufficient to entitle client’s 
administratrix to ‘‘preference’’.—Mc- 
Cabe v. Grantham, 31 N.E.2d 658. 

Ind.App. The statute giving to 
claims for expenses of funeral and 
last sickness of a decedent a _ pre- 
ferred position in order of payment 
from the general assets of the estate 
does not give claimants having such 
claims a lien on the personalty of the 
decedent, or take them out of the 
class of “general creditors” as _ dis- 
tinguished from _ lienholders. Burns’ 
Ann.St. § 6-1301.—Thurston v. Bux- 
ton, 31 N.H.2d 835. 

Where claimant filing aclaim against 
an estate set up an assignment from 
decedent and asked that it be enforced 
in conformity with statute, claimant 
was entitled to have his claim recog- 
nized as that of a “lienholder” as 
against claimants filing claims for ex- 
penses of funeral and last sickness of 
decedent as against contention that 
claimant filed his claim as a general 
claim and thereby ‘‘waived’”’ his right 
to enforce the lien of his assignment. 
Burns’ Ann.St. §§ 6-1001, 6-1301.— 
Thurston v. Buxton, 31 N.E.2d 835. 

Ind.App. The word ‘Act’? within 
provision of gross income tax statute 
prohibiting approval of any fiduciary’s 
final report unless all taxes imposed 
by the “Act” have been paid, .compre- 


hended all sections of the statute. 
Acts 1938, c. 50, § 8(h), as amended 
by Acts 1937;  cah7 8.—Depart- 


ment of Treasury v. Reinking, 32 N. 
H.2d 741. 

State’s claim against receiver for 
gross income taxes, accrued and un- 
paid by debtor at time of receiver’s 
appointment, was entitled to prefer- 
ence in payment over claims of gen- 
eral creditors. Acts 1933, c 50, § 8 


; ; 
1935, | 


_ Ind.App. 
against deceased ; 
fifth class claim against assets of his 
estate. 


ment recovered 


_ judgn 
his lifetime is a 


in 


nea 


Burns’ Ann.St. § 6-1301.— 
Coats v. Veedersburg State Bank, 33 
N.E.2d 376. 

Md. Where deceased was obligated to 
pay yearly sum to claimant for life, 
annuitant’s claim was on simple con- 
tract substantially the same as a chain 
of promissory notes and without any 
right to preference over other credi- 
tors. Code 1939, art. 93, § 123.—Turk 
vy. Grossman, 17 A.2d 122. 

_N.Y¥.Sur. Where judgment debtor’s 
title to interest in intestate’s estate 
had: passed to debtor’s assignee before 
any title vested in receiver appointed 
on behalf of debtor’s judgment credi- 
tors, receiver could take priority over 
assignee as to distribution of amount 
due debtor only if receiver could im- 
peach assignment as a fraudulent con- 
divi 


In re Ewald’s Hstate, 22 N.Y.S.2d 299. 


174 Misc. 939. 

N.Y.Sur. Where payment of legacy 
was required to be made by testator un- 
der a separation agreement entered into 
with wife, legacy to three children of 
testator constituted a “debt” of the es- 


' tate and gave the legatees a priority in 


their status as creditors.—In re Israel’s 
Estate, 26 N.Y.S.2d 656, 176 Misc. 120. 
_N.Y.Sur. The public welfare commis- 
Sioner’s claim against estate of de- 
ceased relief recipient for the cost of 


_ relief furnished was a “preferred claim” 


after the payment of administration 
and funeral expenses within meaning 
of Surrogate’s Court Act, which grants 


a preference to debts entitled to pref- 


tutional as an unauthorized 


- its decedents shall be paid. 
- 601; 


erence under the laws of the state. 
Public Welfare Law, § 128; Surrogate’s 
Court Act, § 212, subd. 1.—In re Clon- 


A an’s Estate, 28 N.¥.8.2d 88, 176 Mise. 


Pa.Super. The federal statute pro- 


_ viding that whenever the estate of any 


deceased debtor in the hands of the 
executors or administrators is insuffi- 
cient to pay all debts due from the de- 
ceased, the debts due the United States 
shall be first satisfied, is not unconsti- 
interfer- 
ence by the federal government with 
the sovereign power of the common- 


wealth to establish the manner and or- 


der the debts due from the estates of 
20 PS. § 
31 U.S.C.A. § 191; U.S.C.A.Const. 
soa 16.—In re Kuhn’s Estate, 21 A. 


Pa.Super. Under federal statute pro- 
viding that whenever the estate of a 
deceased debtor in the hands of the 
executors or administrators ig insuffi- 
cient to pay all debts due from de- 
ceased, the debts due to the United 
States shall be first satisfied, the claim 


of the United States for federal income 


taxes was entitled to priority of pay- 
ment over claim of a general creditor, 
notwithstanding provisions of state 
statute prescribing order for paying 
debts of a decedent. 20 P.S. § 501; 31 
U.S.C.A. § 191.—In re Kuhn’s Estate, 21 
A.2d 513. 

Pa.Com.Pl. Where a creditor of de- 
cedent’s estate failed to index claim in 
accordance with Act 1919, P.L. 412, 20 


_P.S. § 521, but claim of another was in- 


- dexed as required by statute and after- 


exceeding one year; 


ward revived by scire facias, such 


claim had priority at sheriff’s sale of 


decedent’s real estate, and fund from 
such sale should have been distributed 
accordingly.—O’Hara v. Manley, 34 Luz. 


jks L.Reg.Rep. 149. 


Pa.Orph. All debts owing by any 


peraon within this State at the time of 


is decease shall be paid by his execu- 
tors or administrators, so far as they 


have assets, in the manner and order 


following; namely,—one, funeral ex- 
penses, medicine furnished and medical 


attendance given during the last illness 
of the decedent, and servant’s wages, 


not exceeding one year; two, rents, not 
three, all other 


regard 
cept debts | 
hich shall 


Pa.Orph. Claims for payment for 
services or labor performed within the 
year preceding decedent’s death are 
preferred and share equally with other 
preferred claims.—In re Longstreet’s 
Estate, 23 Brie 14. 

If services are performed in preserv- 
ing an estate after death of decedent, 
they are part of the administration ex- 
penses and are entitled to priority for 
payment over preferred claims.—In re 
Longstreet’s Estate, 23 Erie 14. 

Pa.Orph. The United States Govern- 
ment is not entitled to preference in 
payment of a claim against a decedent 
for improvements to decedent’s real es- 
tate, where the claim was assigned to 
the Federal Housing Administration 
after ‘decedent’s death, since there was 
no debt due the United States at the 
time of decedent’s death.—In re Bowers’ 
Estate, 27 North. 390. 

Pa.Orph. The states delegated their 
powers to the United States to lay and 
collect income taxes and congress ex- 
ercised the power given by requiring 
that debts due to the United States 
from insolvent estates shall be first 
satisfied, with the result that the sov- 
ereignty of Pennsylvania must yield.— 
In re Kuhn’s Estate, 89 P.L.J. 13, 55 
York 3. 

There can not be two sovereigns con- 
trolling the citizen or his estate after 
the delegation of power by one to the 
other and an appropriate exercise of 
the power delegated. The delegation 
of the power to lay and collect a tax 
on income by the states to the federal 
government subordinated the sovereign- 
ty of the state of Pennsylvania to the 
constitution and laws of the United 
States, the supreme law of the land.— 
In re Kuhn’s Estate, 89 P.L.J. 138, 55 
York 3. 

Pa.Orph. Exceptions to a decree of 
distribution in the orphans’ court were 
dismissed, where, in the balance shown 
by the account of executors, claims of 
the collector of internal revenue on ac- 
count of unpaid federal income taxes 
were given preference to claims for 
rent and wages, but claims for unpaid 
funeral bills were allowed.—In re 
Nicola’s Estate, 89 P.L.J. 55. 

Whenever any person indebted to the 
United States is insolvent, or whenever 
the estate of any deceased debtor, in 
the hands of the executors or adminis- 
trators, is insufficient to pay all the 
debts due from the deceased, the debts 
due the United States shall be first 


‘satisfied and are entitled to priority.— 


In re Nicola’s Estate, 89 P.L.J. 55. 
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Pa.Com.Pl. Thus where at death of 
debtor there are two general creditors, 
the giving of judgment note by execu- 
tor to one of these creditors will not 
give priority over another, nor would 
filing such note in prothonotary’s office 
without complying with Section 15, Act 
1917, 20 P.S. §§ 521-532, give priority. 
—O’Hara v. Manley, 34 Luz.L.Reg.Rep. 
149. 
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Pa.Com.Pl. Where the fund for dis- 
tribution to creditors of decedent’s 
estate is insufficient to pay preferred 
claims in full, the claims of the under- 
taker, and physicians and a nurse for 
services during decedent’s last illness, 
although preferred as to other credi- 
tors are not preferred as to each other 
and will share pro rata in the fund.— 
In_re Cole’s Estate, 7 Sch.Reg. 321. 

Pa.Orph, A claim of the Common- 
wealth for re-payment of Old Age As- 
sistance paid the decedent in her life- 
time is not entitled to a share of the 
decedent’s estate until all other credi- 
tors have been paid in full—In Re 
Engle’s Hstate, 10 Som, 277. 
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Ark. Where widow was appointed 
administratrix of deceased husband’s 
estate under a will construed as hav- 
ing vested in her a life estate only, and 
widow prior to her death mingled es- 
tate assets with her own property, and 


” fudgment was entered that, 


ece 
property of tw S 
treated as assets in hands of — 
10) 


confusion, 
should be 10 
widow’s administrator for distrib 
among remaindermen, but before di 
tribution. a judgment was rendere 
against widow’s administrator, 
ment against widow’s administra 
should be paid from assets in hands o 
widow’s administrator prior to payment — 
of judgment in favor of remaindermen. _ 
—Parker v. Murphy, 145 S.W.2d 24. — 
Pa.Com.Pl. Statutory complian 
must be strict. Failure to index the — 
action is fatal to preservation of lien 
—O’Hara v. Manley, 34 Luz.L.Reg.Rep. 


149. } 
Pa.Orph. Under § 13(a) of the Fidu-— 
. § 501, funeral ex- — 


ciaries Act, 20 P.S 
penses are paid prior to claims of 
Commonwealth. i i 


derived from the sale of decedent’s real — 
estate.—In re Weidner’s Hstate, 40 D. 
& C. 407, 19 Leh.L.J, 102. ¢ 
Pa.Orph. It has been the unbro! 
policy of the law in Pennsylvania | 
prefer other claims over claims of th 
Commonwealth against a decedent’s es- 
tate—In re Henry’s Estate, 22 Eri 
288, 10 Som, 217, Ly 
A claim of the Commonwealth for re 
payment of Old Age Assistance paid th 
decedent in his lifetime is not entit 
to a share of the decedent’s estate unt 
other creditors have been paid in ful 


In re Henry’s Estate, 22 Erie 288, 10 
Som. 217. : 
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preference given 
landlord’s claim against a decedent's 
tate is given in lieu of the right to di 
train which is lost by death—In re 
Nye’s Estate, 22 pues 8, 54 York 13 
1 Mee 


_N.Y. The Civil Practice Act provi- 
sion relating to limitation upon de- 
ficiency judgments after mortgage fore-- 
closure during emergency per 
which provision by its terms applies 
only to ‘actions’, had no applicatior 
in proceeding to settle .an executrix’ 


pf 


plicable under Real Property Law pr 
vision making the mortgaged property 
the primary fund to which holders of 
bond and mortgage must resort befo. 
seeking payment from executrix of de- 
ceased who had assumed payment — 
the bond and mortgage. Civil Practi 
Act, § 7, subd. 8;  § 1083-a-% Real r. 
Property Law, § 250.—In re Burrows’ iy 
state, 29 N.H.2d 77, 283 N.Y. 540. 

affirming in part and reversing in part 
15 N.Y.S.2d 956, 258 App.Div. 80 
reargument denied 17 N.Y.S8.2d 881, 258 
App.Div. 906. d ie 

Under statute, which changed co 

mon-law rule, mortgaged realty w 
primary fund from which payment 
bond and mortgage was required to be 
sought before resort could be had to 
executrix of testator who had assumed 
payment, in absence of a contrary ex- 
press intention in will. Real Property 
Law, § 250.—In re Burrows’ Estate, 29 
N.E.2d 77, 288 N.Y. 540, affirming in ~ 
part and reversing in part 15 N.Y.S. 
2d 956, 258 App.Div. 807, reargument 
gene 17 N.Y.S.2d 881, 258 App.Div. 


# 


Pin 


The holders of a bond and mortgage, __ 
payment of which was assumed by de- — 
cedent, would be required to proceed — 
first against the realty, but, if debt | 
were not satisfied in full by sale of the © 
realty, holders could apply in the fore- re 
closure action for a deficiency judg- 
ment upon proper notice under Civil 
Practice Act provision relating to limi- 
tation on deficiency judgments during 
emergency period, and, if deficiency 
judgment were granted, holders could 
then resort to executrix for payment 
of such judgment. Civil Practice Act, 
§ 7, subd. 8; §§ 1083-a, 1083-b; Real 
Property Law, § 250.—In re Burrows’ 
Estate, 29 N.H.2d 77, 283 N.Y. 540, af- 
firming in part and reversing in part 
15 N.Y.S.2d 956, 258 App.Div. 807, 
reargument denied 17 N.Y.S.2d 881, 
258 App.Div. 906. 

Pa. Where mortgagor made no pro- 
vision for payment of debts out of 
residue of estate and mortgagee of 
property which mortgagor in lifetime 


\ 
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had conveyed to grantee who assumed 
payment of debt, on default of grantee, 
secured judgment against mortgagor by 
scire facias sur mortgage and no fore- 
closure sale was had, and mortgagee 
did not file claim against mortgagor’s 
estate within one year and did not 
bring action to continue the lien under 
the Fiduciaries Act, and there was not 
sufficient personalty in mortgagor’s es- 
tate to pay judgment in full, mort- 
gagee was entitled to have applied 
to debt, balance of personalty without 
deduction from claim of value of mort- 
gaged property, since on payment of 
claim, estate would be subrogated to 
_ mortgagees’ rights against mortgaged 
land. 20-P.S. §§ 521, 528.—In re Skol- 
_nek’s Estate, 19 A.2d 266, 342 Pa. 49. 

8.D. Under statute, realty subject to 
mortgage which has been devised under 
the terms of a will becomes the pri- 
mary source of payment of the en- 
-eumbrances thereon in absence of a 
- clear testamentary intent to the contra- 
ry, and the mortgagee has a provable 
elaim against the estate only to the ex- 
tent that the security proves inade- 
quate. SDC 56.0227.—In re Finnerud’s 
state, 299 N.W. 297. 

he statute providing that the de- 


_ visee of realty subject to mortgage 


must satisfy the mortgage out of his 
own property without resorting to de- 
cedent’s estate unless there is an ex- 
press direction in the will to the con- 


trary comes into operation when death 


occurs and requires a creditor to 
fashion his remedy in accordance there- 
with, and a creditor may not compel 
payment out of the general assets of the 
estate or create circuitous litigation in- 


- yolving the subrogation of the personal 


_ - representative to the rights of the mort- 
 gagee. SDC 56.0227.—In re Finnerud’s 
Estate, 299 N.W. 297. 

he estate of a decedent who exe- 
cuted a mortgage on realty is substan- 
tially in the position of a “surety” or 
“guarantor” respecting the mortgage 
obligations, and the mortgagee has a 
- provable claim-against the estate itself 


only if and to the extent that the se- 


SDC 56.0227. 
299 N.W. 


curity proves inadequate. 
—tIn re Finnerud’s Estate, 

297. 

§ 1193 

Md. The compromise of a claim 
against a decedent’s estate is subject to 
approval by the court and not within 
- the discretion of the personal represen- 
tative. Code 1939, art. 93, § 271.—Turk 
vy. Grossman, 17 A.2d 122. 


§ 1205. 


Pa. An executrix, who used her own 


funds to pay the debt of testator’s 


estate, became the assignee of the claim 
of the creditors of estate thus paid, 
and the rights of the executrix rose 


no higher than those of such creditors. 


—In re Krick’s Estate, 20 A.2d 195, 
342 Pa. 212. 

Under statute limiting a lien against 
decedent’s real estate for debts of de- 
eedent to one year after decedent’s 
death unless action on such debts is 
brought against the personal repre- 
sentative within such period, an ex- 
ecutrix, who used her own funds to 
pay the debts of testator’s estate, was 
not entitled to reimbursement there- 
for out of the proceeds of testator’s 
real estate, which was not sold until 
nearly two years after testator’s death. 
20 P.S. § 521.—In re Krick’s Estate, 20 
A.2d 195, 342 Pa. 212. 

An executrix who used her own funds 
to pay the debts of testator’s estate was 
entitled to reimbursement therefor out 
of the proceeds of sale of testator’s real 
estate, which was sold within one 
year after testator’s death, since the 
lien of the debts thus paid still re- 
mains against such real estate at the 
time of its sale. 20 P.S. § 521.—In re 
ote Hstate, 20 A.2d 195, 342 Pa. 
212. 

An executrix, who used her own 
funds to pay off mortgages and liens 
against testator’s real estate in order 
to clear title thereto, was entitled to 
reimbursement therefor out of the pro- 
ceeds of sale of such real estate, not- 
withstanding such sale was not made 
until nearly two years after testator’s 
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521.—In re Krick’s 
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death. 20 P.S. § 

state, 20 A.2d 195, 342 Pa. 212. 

A bond and mortgage given in part 
payment of purchase price of realty, 
devised to testator’s widow for life 
with power to sell and sold nearly two 
years after testator’s death, was an 
“asset” of testator’s estate, notwith- 
standing life tenant, as executrix of 
testator’s estate, had paid debts of the 
estate out of her own funds in ex- 
cess of the amount of such bond since 
under statute, the debts thus paid by 
executrix,-no action for the collection 
thereof having been maintained within 
a year after testator’s death were no 
longer a lien upon testator’s realty 
when sold. 20 P.S.. § 521.—In re 
Krick’s BHstate, 20 A.2d 195, 342 Pa. 


21:2: 
§ 1211 ; 

Ga.App. In action against adminis- 
tratrix to recover one-fourth of value 
of deceased’s estate on ground that de- 
ceased had breached oral agreement to 
make a will leaving one-fourth of es- 
tate to plaintiff, where plaintiff alleged 
that value of estate was $60,000, and 
that plaintiff was entitled to recover 
one-fourth thereof or $15,000, with in- 
terest thereon at 7 per cent. from date 
of deceased’s death, the damages sued 
for were “liquidated damages” under 
statute, and a finding of interest eo 
nomine was proper. ode 1933, §§ 20- 
1402, 20-1408.—Powell v. Bussell, 12 S. 
H.2d 152. 

Md. In administering estates of de- 
cedents, interest is not allowed on 
claims other than those on contracts 
which undertake the payment of inter- 
est and render the amount of it part of 
the debt, since there are no statutory 
provisions for the allowance of interest 
and common-law principles deny it.— 
Turk v. Grossman, 17 A.2d 122. 

During administration of decedent’s 
estate, interest is not allowed on claims 
since there is no use of money for which 
compensation might be asked and there 
is no fault for delay in payment occa- 
sioned by administration—Turk  v. 
Grossman, 17 A.2@ 122. 

Where deceased was obligated to pay 
yearly sum to claimant for life, on dis- 
tribution of estate annuitant wag not 
entitled to interest on lump sum sub- 
stituted for the annuity—Turk vy. 
Grossman, 17 A.2d 122. 

N.Y.App.Div. Where in 1921, claim- 
ants gave to decedent note for balance 
of purchase price of store and stock 
goods, claimants continued to pay on 
note until September, 1931, when they 
refused to pay any more until matter 
was settled and decedent agreed to 
obtain note and settle up with them 
but never did, surrogate finding that 
overpayment had been made by mutual 
mistake of fact properly ordered claim 
for overpayment to be paid with in- 
terest.—In re Nichols’ Estate, 21 N.Y.S. 
2d 223, 259 App.Div. 1110. 


N.Y.App.Div. In proceedings to 
compel the executrix to pay funeral 
expenses of decedent, petitioner was 
entitled not only to $591.55, the bal- 
ance shown to be due, but interest 
thereon.—In re Lewis’ Estate, 25 N. 
Y.S.2d 155, 261 App.Div. 905. 

Pa, A testator’s widow, entitled un- 
der an antenuptial agreement to a spe- 
cified share of the estate, thereby be- 
came a creditor of the estate, and 
hence was entitled to interest only 
from the time when she could demand 
payment of her claim, and the fact that 
the will referred to the antenuptial 
agreement and recognized its obligation 
did not merge it or change the widow’s 
status to that of a testamentary bene- 
ficiary.—In re Brown’s Hstate, 17 A.2d 
331, 340 Pa. 350. 

A widow entitled under an antenup- 
tial agreement to a specified share of 
the husband’s estate, to be paid at or 
before the audit on the executor’s first 
account, which was not called for audit 
until almost a year and a half after the 
husband’s death, was not entitled to 
interest during such period, where she 
did not avail herself of the statute re- 
quiring executors to account at the end 
of six months after issuance of letters. 
20 P.S. § 831.—In re Brown’s Estate, 17 
A.2d 331, 340 Pa. 350. 


pounded semiannually as 
would have computed it—McAdams v. 
McAdams, 146 S.W.2d 140. 


§ 1219 

Iowa. Where claim of bank against 
estate of decedent on notes executed by 
decedent arose out of separate transac- 
tions, bank was entitled to attorney’s 
fees on each note. Code 1939, § 11644. 
—First Bank & Trust Co. of Ottum- 
te vy. Whipp, 299 N.W. 424, 230 lowa 

1 


If a claim on a note is filed against 
an estate of a decedent and the claim 
is resisted, claimant has ‘‘commenced 
an action” within meaning of statute 
providing for attorney’s fees upon 
written contracts after an action has 
been commenced. Code 1939, § 11644. 
—First Bank & Trust Co. of Ottumwa 
v. Whipp, 299 N.W. 424, 230 Iowa 911. 

Where co-executors procured an or- 
der of probate court authorizing sale 
of stock held by bank ag collateral for 
notes executed by decedent and apply- 
ing proceeds on note prior to bank’s 
filing claim on note, and bank which 
had possession of stocks sold them 
prior to filing its claim on notes, but 
did not apply proceeds on notes until 
thereafter, attorney’s fees would not 
be computed on amount realized by 
bank on sale of collateral under stat- 
ute providing for attorney’s fees upon 
written contract after an action has 
been commenced, since amount realized 
from sale of the collateral was not ob- 
tained through action on the claim. 
Code 1939, § 11644.—First Bank & 
Trust Co. of Ottumwa v. Whipp, 299 
N.W. 424, 230 patois . 


§ (9) 

Neb. If a decedent’s executor or ad- 
ministrator desires to pay a claim on an 
unmatured but absolute obligation, such 
as a note, before it becomes due, he 
may at any time, after the claim has 
been filed, make application to have 
the present value of the obligation 
determined by the county court. Comp. 
St.1929, § 30-607.—In re Larson’s Hs- 
tate, 293 N.W. 430. 


Claims on notes executed by deced- 
ent, were properly allowed with a ~ 
provision that the administrator could 
pay the claims according to the terms 
of the notes, though the notes were 
not in default and would not mature 
until thereafter, but the administrator 
had the right to make application to 
have the present value of the obliga- 
tions determined. Comp.St.1929, §§ 30- 
607, 30-608—In re Larson’s Estate, 
293 N.W. 430. 


§ 1227 

Ill, HEven if provision in will giving 
executor authority to settle and com- 
pound any claims either in favor of, 
or against deceased’s estate, authorized 
executor to compromise claims without 
their having been filed, proved, and 
allowed in the administration proceed- 
ings, where objections were filed, it 
was executor’s duty to prove the claims 
it paid were just, owing, and correct 
as to amount.—Nonnast v. Northern 
Trust Co., 29 N.H.2d 251, 374 Ill. 248, 
modifying In re Nonnast’s Bstate, 21 
N.H.2d 796, 300 Ill.App. 537. 


Md, Where deceased was obligated 
to pay yearly sum to claimant for life 
and on death of deceased assets of es- 
tate were insufficient to pay other debts 
and annuity for any considerable time 
in future and annuitant sought pay- 
ment as a preferred creditor and after 
correspondence with executor’s attorney 
claim was filed based on life expectancy 
of woman 61 years of age multiplied by 
yearly sum to be paid but without com- 
mutation and notwithstanding that an- 
nuitant was only 58 years of age and 
dividend was paid on sum so found 
rather than incur expense of contro- 
versy, evidence was not sufficient to 
establish a valid ‘“‘compromise”’ of lump 
sum to be given annuitant. Code 1939, 
re § 271.—Turk v. Grossman, 17 
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_ foreclose collateral mortgage, 
th title was to be taken in name of 

_ bank’s employee and that bank should 

hold title and sell property and credit 

whatever might be received from sale 


on indebtedness due was invalid where 


consent of probate court to agreement 
had not been obtained. Pub.Laws 
1926, c. 302, § 27.—Phinney v. Che- 
shire County Sav. Bank, 16 A.2d 3638. 
N.Y.Sur. Where, at time of testa- 
tor’s death, litigation was pending 
which might have cut heavily into tes- 
tator’s estate, and opportunity to com- 
promise arose at time when market 
value of securities involved had so 
increased as to decrease amount of pos- 
sible. recovery of damages, and oppor- 
tunity to compromise might have been 
lost due to subsequent decrease in 
market value of securities, executor 


acted properly in contributing $250,000 


to compromise settlement, and could 
not be surcharged for the amount of 
the contribution nor removed for having 
made the contribution, notwithstanding 
contention that executor was imprudent 
in contributing that amount without 
having first exhausted the possibilities 
of obtaining contributions from others, 
also allegedly liable—In re Ledyard’s 
Estate, 21 N.Y.S.2d 860, affirmed In re 
Ledyard’s Will, 20 N.Y.S.2d 1006, re- 
argument denied 21 N.Y.S.2d 390. 


N.Y¥.Sur. An administratrix may ad- 
just outstanding claims against the es- 
tate, but if settlement is improper she 
may be held personally responsible to 
the estate, but in the absence of fraud 
her settlement is binding on estate.— 
In re Ballenzweig’s Estate, 22 N.Y.S.2d 
641, 174 Misc, 1109. 


Where, within 20 years from date 
judgment was rendered, debtor’s ad- 
ministratrix offered settlement which 
was accepted by creditor, who subse- 
quently and more than 20 years after 
rendition of judgment instituted an ac- 
tion not to enforce the settlement but 
to enforce judgment with full inter- 
est, creditor’s act was withdrawal of 
its acceptance of administratrix’ settle- 
ment offer, and claim based on judg- 
ment was barred by statute providing 
that after expiration of 20 years judg- 
ment igs conclusively presumed to be 
aid. Civil Practice Act, § 44—In re 
allenzweig’s Estate, 22 N.Y.S.2d 541, 
174 Mise. 1109. 


§ 1229 

Or. Distribution, made before serv- 
_ ice of garnishment was made upon ad- 
ministrator, was valid although made 
without any previous order of pro- 
bate court, where probate court en- 
tered decree ratifying and confirming 
the distribution. Laws 1931, ¢c. 95.— 
In re Freitag’s Estate, 107 P.2d 978. 

R.I. Where American administratrix 
ce. t. a. of one who died domiciled in 
England sent most of the American as- 
sets of the estate to executrix appointed 
in England, and afterwards included 
such assets in an account filed, without 
authority or approval by probate court 
she took the risk that the account might 
Picibain ee v. Railton, 18 A.2d 
646. 


§ 1230 

Yu. A trust company, as executor, 
improperly used funds of estate in 
compromising personal property tax 
judgment against company, in which 
_ deceased was the principal stockholder, 
and in payment for an appraisal of 

company’s machinery, since claims 
were obligations of company and not 
of deceased.—Nonnast v. Northern 
Trust Co., 29 N.H.2d 251, 374 Ill. 248, 
- modifying In re Nonnast’s Hstate, 21 N. 

 B.2d 796, 300 Ill.App. 537. 

Payments by trust company, as ex- 
ecutor, out of funds of estate on equip- 
ment sold to company, in which de- 
ceased was the principal stockholder, 
~ were improper, since claim was an ob- 
ligation of company and not of de- 
ceased.—Nonnast_ v. Northern Trust 
Co., 29 N.H.2d 251, 374 Ill, 248, modi- 
fying In re Nonnast’s Dstate, 21 N.H.2d 
796, 300 LLApp. 537. 
- N.Y.Sur. Dxecutor’s account could 
not be surcharged for executor’s pay- 
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nt a club where the dues 
constituted a debt of the testator and 
did not cover period subsequent to his 
death.—In re Ledyard’s Hstate, 21 N.Y. 
8.2d 860, affirmed In re Ledyard’s 
Will, 20 N.Y.S.2d 1006, reargument de- 
nied 21 N.Y.S.2d 390. 

Pa.Orph. Where an attorney repre- 
senting both the executor of an estate 
and a claimant against the estate re- 
ceives payment of the claim from the 
executor and remits only a part of the 
money to the claimant, and the claim- 
ant fails to take any action for a peri- 
od of three years during which time the 
attorney died, the claimant has no right 
of recourse against the executor.—In re 
Hertwig’s Estate, 33 Berks 40. 

§ 1236 

Fla. A claimant who has filed his 
claim in accordance with law against 
a solvent estate and who has waited 
longer than the time required by law 
for the personal representative of es- 
tate to file objections to the claim has 
the right to file a petition with the 
county judge requesting an order for 
payment of the claim when it appears 
that the claim is valid on its face and 
no request for an extension of time 
to file objections has been made by 
personal representative, and county 
judge is bound to hear the petition 
and determine whether the claim is 
valid, and, if a lawful claim, make 
and enter an order for its payment. 
Comp.Gen.Laws Supp. §§  5541(92)- 
5541(95).—Dill v. Stevens, 196 So. 811. 
Rehearing denied 197 So. 849. 

Ga.App. Where executors have actu- 
al knowledge of valid claim of a credi- 
tor within 12 months of their qualifi- 
cation as executors and before they pay 
out the assets of the estate to the leg- 
atees, executors are personally liable to 
the creditor to the extent of the bal- 
ance of the assets of the estate remain- 
ing after payment of the claims having 
priority. Code 1933, §§ 113-821, 113- 
1509; § 113-1508, subds. 2, 3.—Clark- 
son v. Clarkson, 12 S.H.2d 468. 


§ 1239 

N.Y.Sur. A creditor who sold mer- 
chandise to administrator continuing 
business of decedent must allege and 
prove, in proceeding to charge assets 
of estate with the debt so created, that 
distributees authorized or ratified con- 
tinuance of business.—In re Damsky’s 
Estate, 23 N.Y.S.2d 897, 175 Misc. 460. 

A creditor seeking to enforce obliga- 
tion arising out of administrator’s con- 
duct of business after decedent’s death, 
from assets of estate, without pursuing 
the primary remedy against administra- 
tor in his individual capacity, must 
allege and prove insolvency of admin- 
istrator.—In re Damsky’s Hstate, 23 N. 
Y.S.2d..897; 175, Mise? 460. 

A creditor alleging that administra- 
tor continued decedent’s business for 
benefit of estate, at request and with 
permission and consent of distributees, 
and that merchandise furnished by 
creditor was used by administrator in 
continuance of business, and that ad- 
ministrator was incapable of respond- 
ing to judgment recovered therefor 
against him in his personal capacity, 
were all essential demonstrations to 
grant of relief against assets of estate, 
and as to all of them the burden of 
proof rested on creditor, and therefore 
ereditor was entitled to an examina- 
tion of administrator before trial for 
development of evidence which would 
aid creditor in sustaining such burden 
on such issues. Civil Practice Act, § 
288.—In re Damsky’s Estate, 23 N.Y. 
8.2d 897, 175 Misc. 460. 

N.Y¥.Sur. The provisions of the De- 
cedent Hstate Law requiring surro- 
gate’s permission to issue execution up- 


on a “judgment” against executor or 


administrator relate merely to recoy- 
eries in courts of general jurisdiction 
and are inapplicable to a ‘‘decree” of 
the surrogate’s court itself directing 
executrix to pay attorney’s fees. De- 
cedent Hstate Law, §§ 151, 152.—In 
re Mason’s Dstate, 23 N.Y.S.2d 915, 
175 Mise. 458. 
Under statute, where a decree is 
made in surrogate’s court directing 
executor or administrator to pay a 


< 4 . 
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named sum, the decree is con 
evidence, except in some situations 
on appeal, that there are sufficient as- 
sets in the hands of the executor o1 
administrator to satisfy the sum which 
the decree directs him to pay. Surro- : 
gate’s Court Act, § 79.—In re Mason’s — 
Hstate, 23 N.Y.S.2d 915, 175 Misc. 458. . 

Party who obtained decretal recove 
in surrogate’s court against executri 
for legal services rendered had an 
absolute right, unless a stay was ¢ 
fected, to issue execution pursuant 


ie 


458. 
§ 1257 iN J 
N.Y.App.Div. Where a _ deceased’s 
promise to pay his sister a sum of — 
money was conditioned on a corpora- — 
tion meeting its obligations under its 
stock and coupon notes held by de- 
ceased and under its contract to pay 


estate would not be required to set 
aside a sum of money to meet sister’s 
contingent claim against estate of d 
ceased but would be required to turn 
over to committee for the estate of © 
deceased’s sister the contract, stock 
and notes of corporation. 
Court Act, § 20.—In re Zaremba’s Hs- 
tate, 22 N.Y.S.2d 730, 260 App.Div. 
384, reversing 19: N.Y.S.2d 6520, 173 
Mise. 1034. : 
N.Y.Sur. Where an affidavit of con- 
tingent claim against estate of decedent 
based on a mortgage is presented in 
a case in which assets in hands of fi- 
duciary are equal to asserted: maximum 
thereof, surrogate must direct an im- 
pounding of a sum equal to face of the 
claim to be held until time when ob-- 
ligee is able to foreclose the mortgage, 
it is ascertained by 
value of the securing property is not 
sufficient to satisfy the obligation and 


its holder obtains a favorable deter- 


mination upon a _ possible application 


that a deficiency judgment be arr 4 a 


to him. Surrogate’s Court Act, § 
—In re Reilly’s Will, 24 N.Y.S.2d 213. — 
175 Misc. 597. ; 


Where executors had no assets in 


their hands from which to erect a re-_ 
serve fund to secure a contingent claim © 
against estate by holder of a bond se-— 


cured by mortgage, who was already = 
amply secured by mortgage, and no as- 


sets could, if at all, ‘be secured without 


inflicting irreparable injury upon speci- 
fic devisees, surrogate would not direct — 
setting up of a reserve fund equal to 


full amount of contingent claim. Sur- 
rogate’s Court Act, § 207.—In re Reil- 
oe Will, 24 N.Y.S.2d 213, 175 Misc. — 
N.Y.Sur. Where objections to execu- — 
tors’ account relating to rate of in- 
terest payable to general legatees 
were the subject of compromise, the 
executors were directed to allocate 
and distribute among general legatees 
15 per cent. of net income earned, | 
which should not exceed 6 per cent., 
overpayments already made to _ be 
treated as a credit on unpaid bal- 
ances so that there would be no occa- 
sion to retain a reserve fund for pay- 


ment of such interest.—In re Pur- 
cell’s Will, 26 N.Y.S.2d 3583. 
N.Y.Sur. The mere assertion of a 


claim against an estate by the United 
States required the retention of suffi- 
cient funds to secure payment of claim, 
whether such funds were within di- 
rect possession of executor or within 
control of Surrogate’s Court by deposit 
of collateral to secure payment of ulti- 
mate charges owed by estate. Surro- 
gate’s Court Act, § 207.—In re Sielck- 
Soh Estate, 29 N.Y.S.2d 190, 176 Mise. 
784. ; 
Although the section of Surrogate’s 
Court Act respecting proof of contin- 
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deceased a sum of money in settlement 


Surrogate’s © a 


the event that 
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gent claims against estates has been 
amended by legislature in respect of 
the valuing of security and method of 
- eomputing net reserve of assets to 
meet contingent claims, the rule that 
existence of a contingent claim, not 
secured by sufficient collateral or en- 
tirely unsecured, imposes a duty upon 
representative of an estate to retain 
sufficient funds to assure payment of a 
possible ultimate liability has not been 
_-—- ehanged. =Surrogate’s Court Act, § 207. 
_ In re Sielcken’s state, 29 N.Y.S.2d 
' 190; 176 Misc. 784. 
An application by decedent’s widow 
A for a direction to pay over to widow 
_ the income upon securities deposited in 
a bank as collateral to secure payment 
_ of refunding bonds executed by widow 
as a condition of receiving assets of 
estate from executor in widow’s ca- 
_ pacity as residuary legatee under de- 
- eedent’s will would be denied where 
- United States was asserting a claim 
against estate, and there would be in- 
sufficient funds within control of ex- 
ecutor and Surrogate’s Court to pay 
amount ‘of claim if United States recov- 
ered a judgment therefor, and widow’s 
personal undertakings were apparent- 
ly worthless. Surrogate’s Court Act, 
~§§ 207, 267.—In re Sielcken’s Ustate, 
29 N.Y.S.2d 190, 176 Mise. 784. 
A private agreement between execu- 
_tor and decedent’s widow, who was 
_ residuary legatee under decedent’s will, 
did not avail widow on widow’s ap- 
plication for a direction to pay over to 
widow the income upon securities de- 
posited in a bank as collateral to se- 
ay: cure payment of refunding bonds ex- 
ah, ecuted by widow as a condition of re- 
ceiving assets of estate from executor 
in widow’s capacity as residuary lega- 
tee, where it was necessary for Surro- 
- gate’s Court to exercise its power to 
protect rights of established adminis- 
_ tration expense claimants and contin- 
gent claimants of estate. Surrogate’s 
Court Act, § 207.—In re Sielcken’s Hs- 
tate, 29 N.Y.S.2d 190, 176 Misc. 784. 
§ 1258 
 N.Y.Sur. The purpose of provision 
of Surrogate’s Court authorizing surro- 
gate to direct any creditor who has 
received estate assets in excess of 
amount determined on_ settlement of 
the account to be lawfully due him to 
repay such excess to representative of 
the estate is in furtherance of recog- 
nized policy of concentration of juris- 
diction in surrogates over all matters 
relating to estates of decedents, and 
not to create a cause of action where 
none previously existed, and hence au- 
thority accorded to surrogate by the 
provision is capable of exercise only in 
a situation in which recovery of an 
overpayment would be permissible in 
an action in a court of general juris- 
diction. Surrogate’s Court Act, § 267. 
- —In re Amico’s Estate, 24 N.Y.S.2d 772, 
175 Misc. 656. 

Where payment is made by fiduciary 
of estate of decedent from his own 
funds, fiduciary is entitled to recover 
from payee, in absence of fraud or 
duress, only if payment was result of 
a mistake of fact. Surrogate’s Court 
Act, §§ 222, 267.—In re Amico’s Hstate, 
24 N.Y.S.2d 772, 175 Misc. 656, 

Where payment is, to knowledge of 
payee, made by fiduciary of estate of 
decedent from estate funds, payee is 
charged with knowledge of the law that 
use of estate funds for the purpose by 
fiduciary is permissible only in solu- 

tion of “legal and proper expenses of 
3 administration necessarily incurred” by 
fiduciary, and if payment or any part 
of it does not fall within such descrip- 
tion that it constitutes a pro tanto ‘‘di- 
® version” of trust funds for participation 
in which he may be compelled to make 
restitution on usual principles. Surro- 
 gate’s Court Act, §§$ 222, 267.—In re 
Amico’s Wstate, 24 N.Y.S.2d 772, 175 
Misc. 656. 

Any person seeking to invoke remedy 
available under provision of Surrogate’s 
Court Act authorizing surrogate to di- 
rect any creditor who has received es- 
tate assets in excess of the amount de- 
termined on settlement of account to be 
lawfully due him to repay such excess 
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to representative of estate is under ob- 
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ligation to prove that person from 


whom recovery is sought was in fact 2d 254 


paid from estate assets, that such pay- 
ment exceeded that which was legal, 
proper and necessary for estate purpos- 
es, and that payee received payment 
with knowledge that medium of pay- 
ment constituted an asset of the es- 
tate. Surrogate’s Court Act, § 267.—In 
re Amico’s Estate, 24°N.Y.S.2d 772, 175 
Mise. 656. t 

Motion of widow and daughter of de- 
cedent to compel undertaker to repay 
sum by which payment to him for 
funeral expenses was determined to be 
excessive in settling account of admin- 
istrator would be denied with leave to 
renew application upon an adequate 
demonstration, where affidavit upon 
which motion was predicated was de- 
ficient because of failure to allege that 
undertaker was, in fact, paid from es- 
tate assets, and that undertaker re- 
ceived payment with knowledge or no- 
tice that medium of payment constitut- 
ed an asset of the estate. Surrogate’s 
Court Act, § 267.—In re Amico’s Estate, 
24 N.Y.S.2d 772, 175 Mise. 656. 

Where, in a proceeding to settle ac- 
count of administrator of estate of de- 
cedent, relief is sought against a credi- 
tor pursuant to provision of Surrogate’s 
Court Act authorizing surrogate to di- 
rect repayment by any creditor who has 
received estate assets in excess of 
amount determined on settlement of ac- 
count to be lawfully due him, creditor 
is entitled to personal notice thereof, 
and proceeding should be initiated by 
an order to show cause served person- 
ally upon him. Surrogate’s Court Act, 
§ 267.—In re Amico’s Hstate, 24 N.Y.S. 
2d 772, 175 Misc. 656. 

§ 1260 

Md. Where deceased was obligated 
to pay yearly sum to claimant for life 
and on deceased’s death assets of es- 
tate were insufficient to pay other debts 
and annuity for any considerable time 
in future, it was necessary to take 
commuted value of the annuity as a 
basis of distribution on it, if there was 
to be payment of any more than one 
or two installments of the annuity,— 
Turk v. Grossman, 17 A,2d 122. 

Where deceased was obligated to pay 
yearly sum to claimant for life and on 
death assets of estate were insufficient 
to pay other debts and annuity for any 
considerable time in future though es- 
tate subsequently became solvent, an- 
nuitant was entitled to lump sum eal- 
culated by estimating her life expec- 
tancy from mortality tables and by 
commuting the annuity for that num- 
ber of years at the rate found proper 
at the time of decedent’s death as 
against contention that annuitant was 


-entitled to an amount which would en- 


able her to buy another similar annu- 
ity.—Turk vy. Grossman, 17 A.2d 122, 

N.Y.Sur. Where deceased’s widow 
was bequeathed certain securities under 
deceased’s will which had not been de- 
livered to her in her lifetime, the se- 
curities would be freed for purpose of 
distribution through widow’s estate 
when they had made their pro rata 
contribution to estate taxes due on de- 
ceased’s estate and when they had 
made their pro rata contribution, if 
any be required, to discharge of es- 
tate debts, funeral and administration 
expenses.—In re Strebeigh’s Estate, 27 
N.Y.8S.2a 569, 176 Mise. 381. 

R.I. Ordinarily, executors’ and at- 
torneys’ fees are, in the absence of a 
eontrary intent on testator’s part, pay- 
able out of principal of the estate be- 
ing administered, if sufficient, and not 
out of the income therefrom. Gen. 
Laws 19388, ec. 579, 1.—Industrial 
Trust Co. v. Harrison, 21 A.2d 254. 


The rule as to the “apportionment of, 


income’’, under certain circumstances, 
partly to principal and partly to in- 
come, is ordinarily applied in adminis- 
tration of trusts rather than in admin- 
istration of a decedent’s estate.—Indus- 
Ha Trust Co. v. Harrison, 21 A.2d 

Payment of executors’ and attorneys’ 
fees is not ordinarily made from in- 
come and is not permitted unless either 
an express or implied intent that such 
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should be done is f i 
Industrial Trust Co. v, Harriso 
Where stock comprising principal as- 
set of estate could not readily be sold 
at a reasonable price, executors’ and at- 
torneys’ fees could be paid out of in- 
come from the stock to carry out testa- 
tor’s intent, though there was no such 
express direction in  will.—Industrial 
Trust Co. v. Harrison, 21 A.2d 254. 

Wash. The debts of a decedent, the 
legacies and devises and the expenses 
of administration can be charged only 
against the assets belonging to the 
estate being  administered.—In re 
Brown’s state, 110 P.2d 867. 

§ 1261 


Ind.App. The inheritance tax stat- 
ute does not contemplate the payment 
of inheritance tax from corpus of fund 
by executor, and, under the statute, 
executor does not act in his general 
capacity as such in payment of inher- 
itance taxes, but is merely named by 
the state to act for it in making such 
collections. Burns’ Ann.St. § 6-2401 et 
2 OP ten ced v. Guedelhoefer, 30 N.E.2d 


N.Y.App.Div. Where testator’s per- 
Sonalty was insufficient to pay his 
debts, his realty was subject to dis- 
position to pay his debts.—In re Seg- 
all’s Estate, 26 N.Y.S.2d 446. 

N.Y.Sup. Generally, payment of 
testator’s debts must be made out of 
personalty primarily, unless there is 
a clear expression to the contrary in 
roles re O’Hanlon’s Will, 27 N.Y.S. 

N.Y.Sur. The general rule that testa- 
tor’s personal estate, not otherwise dis- 
posed of or exempted, constitutes pri- 
mary fund for payment of legacies and 
debts, controls, in absence of express 
or implied intention to contrary.—In re 
Lynn’s Estate, 23 N.Y.S.2d 995, 175 
Mise. 441, denying application to va- 
oe decree 20 N.Y.S.2d 925, 174 Misc. 


Pa.Super. Where judgment lien on 
real estate was lost by failure to re- 
vive lien within five years after debtor’s 
death, and no application was made to 
court under the Fiduciaries Act for an 
order directing executors to collect rents 
and account for them as personal es- 
tate, the fact that interest on indebted- 
ness evidenced by judgment was for 
some time after decedent’s death paid 
out of rentals on real estate, even though 
with the consent of the beneficiaries 
under will, would not give judgment 
ereditor the right to future rents out 
of the realty after termination of such 
agreement. 20 P.S. 503.—In re Shar- 
oe Estate, 17 A.2d 623, 143 Pa.Super. 


Pa.Orph. Oil and gas royalties are 
comprehended in the term “‘rents of real 
estate”, as used in section 14 of the 
Fiduciaries Act of June 7, 1917, P.L. 
447, 20 P.S. § 503, providing that rents 
of real estate accruing after the death 
of the owner shall be assets for the 
payment of his debts whenever the per- 
sonal property is insufficient therefor. 
an re McFadden’s Estate, 38 D. & C. 

Pa.Orph. The only creditors who 
may invoke the aid of section 14 of the 
Widuciaries Act of June 7, 1917, P.L. 
447, 20 P.S. § 508, relating to the lia- 
bility of rents for the payment of de- 
cedent’s debts, are those who have pre- 
served their liens upon the real estate 
under section 15(a), 20 P.S. § 521.—In 
re Graham’s Estate, 41 D. & C. 276. 


Va. Equity has power to sequester 
rents derived from such of decedent’s 
realty as is subject to his debts and 
apply them to that end, but until there 
has been an order of sequestration in 
an appropriate proceeding, instituted by 
proper party and under proper ‘plead- 
ings, rents are not liable for debts of 
decedent. Code 1919, § 5395.—Morrison 
Melee ee eae 14 S.H.2d 322, 177 Va. 


Where widow as creditor asked for 
decree of sale of two-thirds interest of 
decedent’s realty which was subject to 
his debts, heirs were not entitled to re- 


imbursement by way of “contribution” 
or “exoneration” from widow for value 


-ministrator, 


interest in 
it be sold to pay th 
n absence of a primary obliga- 
ion on widow to discharge the debts, 
here is no such right of reimburse- 
ment. Code 1919, § 5117, as amended 
by Acts 1924, e. 304.—Morrison v. Mor- 
rison, 14 S.H.2d 322, 177 Va. 417. 
Wash. In the settlement of the es- 


tate of an intestate, the debts of the 
deceased and expenses of administra- 


tion were required to be paid before 
distribution of the personalty, and the 
personalty must first be applied and 
then the realty to payment of the 
debts. Rem.Rev.Stat. §§ 1364, 1476, 
1493.—In re Binge’s Estate, 105 P.2d 


689. 
§ 1266 

Ind.App. Where title to personal 
property passes to an executor or ad- 
such as is not used for 
payment of debts remains for dis- 
tribution, and, if the same consists of 
corporate stocks, a distribution must 
be made upon order of court having 
jurisdiction of the estate—Bickel v. 
Bibler,' 32 N.H.2d 127. Ae 

N.H. Without special authorization, 
special administrator has no statutory 
duty to make distribution of the es- 
tate under his charge, and, without 
such authorization, it is not part of his 
duties to determine who the distribu- 
tees are to be. Pub.Laws 1926, c. 299, 
§§ 20-22.—Ford v. Ford’s Estate, 15 A. 
2d 866. \ 


i 273 
Ga. Debts of decedent which were 
valid claims against his estate were 
properly paid ahead of any distribu- 
tion to heirs. Code, §§ 113-1508, 113- 
1509.—Howard vy. Davis, 15 S.H.2d 865. 

§ 1274 
Ga. The fact that there may have 
been debts of testator did not prevent 
executor from assenting to legacy. 
Code 19338, §§ 1138-801, 113-802.—Lewis 
v. Patterson, 12 S.H.2d 593, 191 Ga. 

348. 

If an executor’s assent to a legacy is 


_given, the assent is generally irrevoc- 


able.—Lewis v. Patterson, 12 S.H.2d 
593, 191 Ga, 348. 
Executor’s assent to a legacy is not 


void merely because it is made within 


12 months after his appointment and 
qualification of the executor.—Lewis v. 
Patterson, 12 S.H.2d 593, 191 Ga, 348. 

Since there is a presumption that 
executors will perform their duties and 
‘will thus take care of the estates en- 
trusted to them, executor’s assent to a 
legacy may be presumed or implied 
from possession of the property by a 
legatee, where nothing else appears.— 
Lewis v. Patterson, 12 S.E.2d 593, 191 
Ga. 348. : 

The assent of an executor to a legacy 
to a tenant for life will inure to the 
benefit of the remaindermen. Code 
1933, § 85-709.—Lewis v. Patterson, 12 
S.E.2d 593, 191 Ga. 348. 

Assent of an executor to a legacy as 
to one tenant in common inures to the 
benefit of cotenants. Code 19338, §§ 85- 
1001 to 85-1003.—Lewis v. Patterson, 
12 S.E.2d 593, 191 Ga, 348. 

If executor assented to legacy, it 
passed from his control, and in that 
capacity he was no longer accountable 
therefor to legatees.—Lewis v. Patter- 
son, 12 S.EH.2d 593, 191 Ga. 348. 


§ 1279 

Md. Where testatrix’ estate was still 
in the course of settlement, and there 
was no showing of the amount of lega- 
ey which nephew of testatrix was to 
take under will whereby testatrix left 
residue, after certain life estates, to 
nephew and others, and whereby she 
directed that amount of loan to nephew, 
unpaid at her death, should be credited 
on any legacy she might leave the 
nephew, and that such legacy should 
be reduced accordingly, nephew was 
not entitled to have legacy balanced 
against indebtedness in action by the 
executor on the note——Carey v. How- 
ard, 16 A.2d 289. 

Where testatrix’ estate was still in 
course of settlement, and there was no 
showing of amount of legacy which 
nephew of testatrix was to take under 
will whereby testatrix left residue, after 


. 


debts, z 


1 life est: o nephew ai 
rs, and whereby she directed that 
amount of loan to nephew, unpaid at 
her death, should be credited on any 
legacy she might leave the nephew, and 
that such legacy should be reduced 
accordingly, executor had duty when 
estate should be settled to retain from 
legacy to nephew so much as_ might 
be necessary to satisfy judgment 
against the nephew on note represent- 
ing amount of loan to him, and if the 
legacy should be insufficient, to charge 
the whole legacy against the judg- 
ment.—Carey v. Howard, 16 A.2d 289. 
_N.Y.Sur. Under clause of will pro- 
viding for a legacy to testatrix’ hus- 
band and reciting that testatrix made 
no further provision for husband _ be- 
cause she had “heretofore given’ hus- 
band considerable sums of money, tes- 
tatrix did not forgive all indebtedness 
owing by husband to her, especially 
where testatrix, after execution of will, 
commenced actions against husband to 
recover money allegedly paid by testa- 
trix for husband’s benefit, and hence 
executors could apply legacy in partial 
satisfaction of husband’s debts to tes- 
tatrix.—_In re Macneal’s Wstate, 22 N. 
Y.S.2d 293, 174 Mise. 947. 
_Executors may offset a legatee’s ob- 
ligations due estate against amount of 
legacy.—In re Macneal’s Estate, 22 N. 
Y.8.2d 293, 174 Misc. 947. 

N.Y.Sur. An executor or administra- 
tor may set off an enforceable debt ow- 
ing to decedent by a legatee or dis- 
tributee against legacy or distributive 
share.—In re Ewald’s Estate, 22 N.Y. 
S.2d 299, 174 Mise. 939. 

Where debts due intestate’s estate 
by distributee were barred by limita- 
tions but distributee wrote letter to 
administratrix acknowledging the 
debts, administratrix could set-off 
debts against distributee’s distributive 
share, notwithstanding claims of re- 
ceiver appointed on behalf of distrib- 
utee’s judgment creditors. Civil Prac- 
tice Act, § 59.—In re Ewald’s Estate, 
22 N.Y.S.2d 299, 174 Mise. 939. 

Pa.Orph. Where several promissory 
notes made by two of testator’s sons 
payable to the testator were found 
among testator’s possessions, and no 
further facts appear to explain their 
existence, the accounting executor prop- 
erly deducted the amount of the notes 
from the two sons’ distributive shares 
under the will, it appearing that the 
notes were recoverable at the time of 
the testator’s death, and were not dis- 
puted when the inventory and appraise- 
ment were made.—In re Confer’s Estate, 
33 Berks 64. 


Although it is a well-established rule 


that the Statute of Limitations is not 
tolled by the death of either party to a 
transaction, nevertheless where a debt 
owed by a legatee is recoverable by a 
testator at the time of his death, the 
debt may properly be deducted from 
the legacy even at a date when the Stat- 
ute would be a bar to a suit on the 
debt.—In re Confer’s Estate, 33 Berks 
64. 


Pa.Orph. At the time of her death 
testatrix was the holder of two notes 
made by a beneficiary of her estate, 
both dated in 1923 and one under seal. 
The notes were executed in Kansas 
where the maker resided, and do not 
state any place of payment. They were 
mailed to the agent of testatrix in 
Pennsylvania. The note under seal was 
a renewal of antecedent indebtedness 
and the other note represented interest 
thereon which testatrix had requested 
to be paid in_ cash. Held, that the 
notes were Pennsylvania contracts 
and that the law of Kansas which 
provides that all actions on contracts, 
sealed or unsealed, must be commenced 
within five years has no application. 
The executor had the right to set off 
the note under seal against the dis- 
tributive share of the beneficiary.—In 
re Luce’s Estate, 54 York 119. 

§ 1281 

Neb. An administrator has duty to 
administer decedent’s estate promptly 
and carefully and to distribute the 
property to those entitled thereto as 
soon as that can be done without un- 


due sa 


crifice of the ass 
pee re McLean’s Bstate, 
N.J. An administrator who ~ 
with reasonable diligence to ascert 
whether a will exists, and who 4d 
not think, 


f 


beneficiaries under a will subsequen 
ly discovered and probated.—Mar 
land Casualty Co. vy. Thompson, 17 
2d 815,.129 N.J.Eq. 12, affirmin 
A.2d 356, 127 N.J.Eq. 240. tf y 

N.Y.Sur. The delivery by adminis- 
trator cum testamento annexo of 
curities in deceased’s estate to — 
ficiary prior to diminution in v: 
thereof by proportionate contribut 
of such securities to estate taxes w 
unauthorized. Decedent Estate Law, § 
124.—In re Strebeigh’s Estate, 27 N.Y. 
8.2d 569, 176 Mise. 381. Regen 

§ 1295 


or can 
cession 


arts. 1012, 1659, 1660, 
Succession of Uthoff, 200 So. 290, 1 
La. 892. { 


estate trust on account of paymer 
made by him to creditors of the « 
tate and fail to treat shares as assets 
of the estate.—Rock y. Rock, 33. Is 


an adult distributee or legatee, 

the full extent of payment, whethe 
ordered by the court or not, especi: 

ly when such advancements did nol 
exceed the payee’s distributive~ sha: 
of the estate and were made in goo 
faith—In re Herman’s Estate, 293 N. 


353. 
N.Y¥.Sur. Where  deceased’s y¥ 
was residuary legatee, residua 


devisee and sole executrix of will, and 
widow, since deceased, made payments — 
from her own funds of. claims agains 
deceased’s estate, widow’s estate was 

entitled to reimbursement to extent © 
that payments were in discharge o 
proper claims against deceased’s es 
tate, notwithstanding that widow in 
paying deceased’s creditors took 
assignments from them.—In re Stre- 
beigh’s ots 27 N.Y.S.2d7 569, =176i8 


Misc. 
: § 1312 ; 4 

N.Y.Sup. Distribution, which was 
directed by will to be made in francs, 
was ordered made in dollars at the ex 
change rate at time of payment.—B 
num v. D’Hendecourt, 28 N.Y.S.2d 1 

Funds made payable under will to. 
any French nationals were ordered de- 
posited with New York Trust Company 
for the account of such nationals to be 
paid to them upon compliance with all 
statutes and executive orders or regu 
lations governing such payments.—Bar 
num v. D’Hendecourt, 28 N.Y.S.2d 143. 

N.Y.Sur. In absence of express tes- 
tamentary direction to the contrary, 
distribution can be made only in cash 
unless distributees assent to adoption 
of a different course.—In re Valionis’ 
Hstate, 26 N.Y.S.2d 540, 176 Mise. 110. 

Where decedent died intestate and 
distributees did not indicate willing- 
ness to accept in kind, realty which 
was deemed personalty because ac- 
quired by salvage operation could not 
be distributed in its present form, 
and hence administratrix must con- 
tinue its retention until sale could be 
effected. Surrogate’s Court Act, § 268. 


—In re Valionis’ Hstate, 26 N.Y.S.2d 
540, 176 Mise. 110. 
N.Y.Sur. Where executors with 


funds and assets of the estate pur- 
chased bond and mortgage from sayv- 
ings. and loan association which as- 
signed bond and mortgage to a lega- 
tee who assigned the bond and mort- 
gage to the then executors, and trus- 
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PrSiisi2 
tees and legatee paid nothing on the 
principal or interest of mortgage, no 
fraud was imposed upon legatee which 
would authorize the surrogate to order 
the delivery of a discharge of the 
mortgage to the legatee when mort- 
gage was sought to be foreclosed.—In 
re Murphy’s Estate, 26 N.Y.S.2d 906, 
- affirmed, 26 N.Y.S.2d 856, 261 App.Div. 
; 11037. 
> N.Y.Sur. Where donee, to whom de- 

- eedent shortly before death directed 
that all his property should be deliv- 
ered, settled her claim therefor with 
the public administrator for $600, mis- 
takenly believing, as did public ad- 
-ministrator, that decedent left him sur- 
-viving a son, whom donee felt should 
have major portion of estate, donee 
was entitled to have decree permitting 
“such compromise and the general re- 
lease of her claim to assets of estate 
set aside on the ground of a mutual 
mistake of fact, when, nearly ten years 

after decedent’s death, no _ person 
claiming to be decedent’s son had ap- 
peared despite efforts of public admin- 
istrator and another to obtain informa- 


tion concerning such son.—In_ re 
Brooks’ HWstate, 29 N.Y.S.2d 379. 
N.Y.Sur. Under executive order pro- 


hibiting transfer of property to certain 
foreign countries and in absence of 
showing that a Hungarian National re- 
hd ping in Budapest who was a distribu- 
‘tee of an estate came within exception 
of general license authorizing remit- 
tances by any individual through any 
bank to any individual within any 
foreign country designated in order, 
- provided remittances are made only for 
- necessary living expenses of payee and 
his household, there was an inference 
that if share were paid to the Hun- 
garian Counsul General it would not 
reach distributee himself, and hence 
the surrogate was authorized by statute 
to direct payment to the city treasurer 
for distributee’s account. Surrogate’s 
Court Act, § 269; Executive Order No. 
8389, 12 U.S.C.A. § 95 note—In re Ple- 
ae state, 28 N.Y.S.2d 86, 176 Mise. 

Ohio App. Transaction whereby tes- 
tator’s widow, who was an executrix 
and entitled to life estate in testator’s 
estate, and testator’s son, who was ex- 
ecutor and, along with testator’s 
daughter, a remainderman, delivered 
; over to testator’s son part of the shares 

of stock owned by testator, was a ‘‘dis- 
tribution in kind’ and not an ‘“ad- 
vancement”. Gen.Code, § 10503-19.— 
 Wastman v. Sohl, 34 N.H.2d 291, 66 

Ohio App. 383. 

Pa.Super. Distribution of any es- 
tate in kind is the exception and not 
the rule. 20 P.S. § 865.—In re Mc- 
Tague’s HWstate, 18 A.2d 532. 
Pa.Orph. The counsel fee awarded 
to a guardian ad litem for minors 
should be paid out of the income due 
such minors rather than out of in- 
come generally.—In re Rosenthal’s Es- 
_ tate, 41 D.& C. 292. 


Pa.Orph. Where in the course of 
proceedings under section 1305(c) of 
The Fiscal Code of April 9, 1929, P.L. 
3438, 72 P.S. § 1305, for the payment 
into the State Treasury of sums due 
heirs of an estate deposited in the cus- 
tody of the court, a, party claims a 
right to part or all of the fund, the 
proper procedure is for the claimant 
to present a petition setting forth full 
and detailed facts upon which he bases 
his right to the fund verified by an 
affidavit; for the court, if satisfied that 
the facts set forth in the petition, if 
true, would entitle claimant to the 
fund, then to set a date for hearing 
designating the Ee a to whom no- 
tice thereof should be given, at which 
the claimant must present proof in 
support of his averments; and for the 
court thereafter to enter such decree as 
the facts justify: an award to a claim- 
ant will not be made simply upon a 

ower of attorney to receive assets.— 
In re Jones’ Wstate, 41 D.& C. 405, 34 
Luz.L.Reg.Rep. 445. 

RI, Where compromise agreement 
between executors and widow was car- 
ried out by the executors and provi- 
sions thereof were fair and apparently 
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in furtherance of testator’s intent as de- 
rived from consideration of his entire 
will, the agreement was binding on 
widow and precluded her in accord- 
ance -with its terms from seeking a 
larger annual income.—Industrial Trust 
Co. y. Harrison, 21 A.2d 254. 
§ 1314 4 

N.Y.Sur. Where testatrix devised 
residue of estate in trust for grand- 
niece and executors about three months 
prior to accounting turned over to 
trustee who was coexecutor major por- 
tion of residue of estate, executors 
were not bound to convert securities 
into money for purpose of turning 
over residue to trustee who was not 
bound to refuse to accept anything but 
cash or securities legal for trust pur- 
poses, and it was for trustee to deter- 
mine whether to hold securities turned 
over to him or sell them and reinvest 
proceeds in accordance with provisions 
of will.—In re Backus’ Estate, 22 N.Y. 
S.2d 618,,175. Misc. 13. 

1317, 


Cal.App. Where deceased mother was 
primarily liable with son on note. exe- 
cuted by them and note was paid out of 
proceeds of mother’s estate, son’s dis- 
tributive share of the estate could not 
be charged with amount paid on note. 
—In re Chamberlain’s Estate, 109 P.2d 
449, subsequent opinion 112 P.2d 53, 
rehearing denied 112 P.2d 934. 

Md. The personal representative of 
decedent may retain so much of a leg- 
acy as is needful to satisfy an indebt- 
edness of the legatee to decedent at 
time of decedent’s death, although the 
remedy for the debt was at the time of 
decedent’s death barred by limitations, 
if the obligation is not in the form of 
a specialty, subject to the right of the 
legatee to show that the indebtedness 
never existed or that it was paid or 
that that which allegedly constituted 
the indebtedness, was in fact a gift. 
Code 1939, art. 57, §§ 1, 3—Frank v. 
Wareheim, 16 A.2d 851. 

The amount of a specialty barred by 
limitations cannot be deducted from 
distributive share of legacy of covenan- 
tor in the estate of the deceased cov- 
enantee. Code 1939, art. 57,,§ 3.— 
Frank v. Wareheim, 16 A.2d 851. 

Md. Where purpose of executrix’ 
renewal bond was to protect entire es- 
tate and those interested in it includ- 
ing legatee who had filed a caveat, to 
will which was sustained, and it did 
not appear that estate would have 
been closed within one year had lega- 
tee failed to caveat the will, executrix 
could not deduct amount of premium 
on renewal bond from amount due 
legatee under will, since premium was 
required to be regarded as a debt due 
by the estate.—Phillips v. Phillips’ Es- 
tate, 19 A.2d 839. 

Neb. An administrator may retain 
from the personalty in his possession 
a sufficient amount of a devisee’s share 
in the personalty to satisfy the es- 
tate’s claim against the devisee.—Fisch- 
er v. Wilhelm, 298 N.W. 126. 

The fact that an estate’s claim 
against an heir is barred by a statute 
of limitations does not prevent the 
application of the doctrine of retainer, 
since a statute of limitations bars the 
right of action, and not the debt it- 
Som acne v. Wilhelm, 298 N.W. 

Right of administrator to retain 
from Colorado devisee’s share in estate 
an indebtedness of devisee to deceased 
testator, which had acerued more than 
sixteen years before testator’s death, 
was not barred by Nebraska or Colo- 
rado limitation statutes. Comp.St.1929, 
§§ 20-201, 20-205, 20-206, 20-212, 20- 
215; Comp.Laws Colo.1921, §§ 6392, 
ee SaRad sane vy. Wilhelm, 298 N. 


 heiOs 

Administrator had duty to retain 
from devisee’s share in testator’s es- 
tate. indebtedness of devisee to the 
vedas Puke v. Wilhelm, 298 N.W. 


N.Y.Sur. Where life tenant of trust 
ereated by testator’s will, after di- 
verting money belonging to estate, ex- 
ecuted a note, which was indorsed by 
life tenant’s children, for amount of 
diversion, and life tenant thereafter 


D ADMINISTRATORS 


executed a power to ap] 
trust fund among his children and 
faulted in paying note, and obligat 


of children on note was due and pay- — 
testator’s executors could offset 


able, 
children’s indebtedness to estate on 
note against any amounts due children 
by way of bounty as appointed lega- 
tees.—In re Grifenhagen’s Estate, 21 
N.Y.8.2d 491, 174 Mise, 559, 

A legatee or heir is bound to fulfill 
his obligations to estate before receiv- 
ing bounty from estate, and such rule 
applies not only to debts due to testator 
by legatee, but also to debts due to es- 
tate arising after testator’s death.— 
In re Grifenhagen’s Hstate, 21 N.Y.S.2d 
491° 174 Mise? bod: 

N.Y.Sur. The executor of estate of 
decedent possessed no right to set off a 
debt of a distributee of estate of de- 
ceased legatee against distributive pay- 
ment under will of his testator.—In 
re Schwarzmann’s Estate; 21 N.Y.S.2d 
912, 174 Misc. 834. 

Wash. An _ administrator would be 
entitled to offset amount of an indebt- 
edness owed by son of deceased to de- 
ceased against son’s share of estate, 
though action on indebtedness was 
barred by limitation before deceased’s 
Gout mts re Tibbits’ Hstate, 115 P.2d 

Although the court could disregard 
spirit of statute of limitations and doc- 
trine of laches in permitting adminis- 
trator to offset indebtedness owed by 
heir to deceased against distributive 
share of heir, it could only rightly do 
so upon very clear proof that indebted- 
ness actually existed.—_In re Tibbits’ 
Estate, 115 P.2d 381. 

Wis. Under will providing that, 
where amount of legatee’s indebtedness 
exceeded legatee’s distributive share of 
estate the difference should stand as 
a debt of such legatee to estate and 
should be treated the same as any oth- 
er indebtedness, except as to rate of 
interest and authorization to executors 
to defer time of payment as they might 
think best, executors were under duty 
to retain in their hands distributive 
share of a legatee whose indebtedness 
exceeded his distributive share and ap- 
ply it on his indebtedness.—_In re 
Greeneway’s Hstate, 295 N.W. 761, 236 
Wis. 503. : 

Under will providing that, where 
amount of legatee’s indebtedness ex- 
ceeded legatee’s distributive share of 
estate, the difference should stand as a 


debt of such legatee to estate and 


should be treated same as any other 
indebtedness, except as to rate of in- 
terest and authorization to executors to 
defer time of payment as they might 
see fit, executors, upon breach by le- 
gatee of land purchase contract from 
testator, could credit amount of le- 
gatee’s distributive share on amount 
due from him on the contract.—In re 
Greeneway’s Estate, 295 N.W. 761, 236 
Wis. 503. 
§ 1325 

Pa.Super. An executor which, with- 
out having been appointed guardian 
of estate of minor, retained minor’s 
distributive share of deceased’s estate 
and invested it in first mortgage par- 
ticipations, would not be regarded as 
a guardian in fact of the minor’s es- 
tate, and would be required to pay 
over cash to minor when she at- 
tained her majority. 20 P.S. § 1023.— 
In re McTague’s Estate, 18 A.2d 532. 

An, executor who, without having 
been legally appointed guardian of es- 
tate of minor legatee, invested minor’s 
distributive share in first mortgage 
participations, was not entitled to 
secure permission from court for leave 
to make distribution in kind. 20 P.S. 
§ 865.—In re McTague’s Wstate, 18 A. 


2d 5382. 
§ 1329 

Tex.Civ.App. Where will and codicil 
provided that executors should pay 
annuities, executors could not purchase 
annuity contracts from life insurance 
company and relieve the estate from all 
further liability to the annuitants.— 
Miller v. Davis, 146 S.W.2d 1006, error 
granted. 


§ 1331 
Pa.Orph. Section 49(b) of the Fi- 
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See ee 


SNe ee HN 


a 


eon 


ee 


>) 


\ 


4 


Fer eal il a el Ale 


not given written notice of his claim 
within six months after the grant of 


letters and advertising thereof in con- 


formity with the statute, does not af- 
ford protection to an administratrix 
who made distribution of the entire 
estate in her hands prior to the filing 
of an account, against the claim of a 


' creditor who had no knowledge of the 


death or of appointment of the admin- 
istratrix until her account was filed 
and who excepted to the account before 
confirmation.—_In re Lyon’s Estate, 41 
D.& C. 157. 

Pa.Orph. Upon the liquidation of 
debtor’s estate when his widow pays 
his obligations to the bank and takes 
an assignment of collateral, the order 
of Court subrogating her to the claims 
of the bank does not require the bank 
to assign to her such notes as have 
been endorsed by an accommodation en- 
dorser. These notes must be satisfied 
by the bank.—In re Smith’s Estate, 22 
Erie 141. 

1 


§ 1334 
Mo.App. Where husband renounced 


- will and elected to take one-half of 


estate under statute, husband wag en- 
titled to one-half of estate subject only 
to the payment of his wife’s debts 
and costs of administration, and execu- 
tor on final settlement was entitled to 
eredit for payment of bequests, but 
such bequests could not be considered 
in determining husband’s_ one-half 
share. Mo.St.Ann. § 324, p. 210.—In re 
Flynn’s Hstate, 142 S.W.2d 1069. 


§ 1335 
See Cameron v. Winchester [1940] 4 
Dom.L.R. 289. : 


§ 1346 

Pa.Super. After first and final ac- 
count of executor, nothing remained 
to be done by the executor except to 
make payment in accordance with 
schedule of distribution, and when it 
failed to pay over minor’s distributive 
share, minor, on becoming of age, 
would be entitled to institute an ac- 
tion in assumpsit. for the amount pay- 


able, with 6 per cent. interest, on re-- 


fusal to comply with her demand.—In 
re McTague’s Hstate, 18 A.2d 532. 

Pa.Orph.. Where, upon final account- 
ing by an executor, part of the balance 
for distribution is awarded by the ad- 
judication to a guardian to be appoint- 
ed for a minor beneficiary, but for 
want of an\ application no guardian is 
ever appointed, the executor may not 
invest the fund awarded. If the fund 
is invested, the executor acts as a vol- 
unteer, and on objections to invest- 
ments raised by the minor when of age, 
will be directed to substitute cash not- 
withstanding that the investments were 
legal for trust funds.—In re McTague’s 
Wstate, 56 Montg. 385. 

If guardian of estate of minor bene- 
ficiary, to whom award in distribution 
is made, is not actually appointed, ex- 
ecutor should apply to court for direc- 
tions to relieve him from carrying out 
award. Indicated, but not decided, that 
executor would have standing under 
Fiduciaries Act of 1917, § 59(a), 20 P. 
S. § 1021, to apply for appointment of 
guardian upon failure of minor or next 
friend to apply.—In re McTague’s Es- 
tate, 56 Montg. 385. 

§ 1352 

N.J.Prerog. Any person entitled to a 
share-in the assets of an estate of a 
decedent may apply to the court for a 
decree of distribution and the right to 
do so is not limited to administrator or 


executor. N.J.S.A. 3:26-6.—In re Brad- 
ford’s Estate, 16 A.2d 268, 128 NJ. 
Hq. 372. 


Where distributee sought an order of 
distribution from the Orphans’ Court 
but accepted an order to compel ad- 
ministratrix to ‘file’ a decree of dis- 
tribution, which did not exist, the dis- 
tributee was regarded as having ‘“‘aban- 
doned” right to seek order of distribu- 
tion. N.J.S.A. 3:26-6, 3:26-31.—In re 
Bradford’s Hstate, 16 A.2d 268, 128 N. 


e J.Hg. 372. 


__Pa.Orph. Where an 


862, permittin 
udit of the executor’s or ad-* 
istrator’s account, and providing. 


oe _unsuccessful 
claimant against a _decedent’s estate 
has appealed to the Supreme Court but 
failed o file an appeal bond, and th 
distributees do not request payment o 
their awards before the date fixed for 
argument of the appeal, and on the 
date fixed for argument appellant has 
the appeal continued because she has 
insufficient funds to proceed, a petition 
for payment of awards filed thereafter 
will be granted over appellant’s_ob- 
eee ae re Saxton’s Hstate, 38 D. & 

While the orphans’ court may, in its 
discretion, withhold an order to pay 
awards made at the adjudication of a 
decedent’s estate, pending an appeal by 
a claimant whose claim was dismissed, 
even though the appellant failed to en- 
ter the bail necessary to make her ap- 
peal a supersedeas under section 4 of 
the Act of May 19, 1897, P.L. 67, as 
amended, 12 P.S. § 1136, this discretion 
will be exercised sparingly and only 
under exceptional circumstances.—In re 
Saxton’s Estate, 38 D. & C. 579. 

§ 1355 

Pa.Com.Pl. Where an executor fails 
to make distribution, the distributee 
can compel him to file an account, and 
may then institute contempt proceed- 
ings if the executor still refuses to 
make distribution.—Swavely v. Seidel, 
33 Berks 223, 55 York 43. 

§ 1358) 

Mich. Before the probate court can 
determine heirs and order distribution 
of any residue, it must determine that 
all debts, charges, and expenses of 
administration are paid or sufficient 
funds are on hand for that purpose. 
Comp.Laws 1929, §§ 15728-15730.—In 
re Svitojus’ Hstate, 295 N.W. 6543, 
296 Mich. 19. 

See Simpson v. Simpson [1940] 4 
Dom.L.R. 819. 
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Pa.Orph. The Statute of Limitations 
is not a bar to the recovery of a dis- 


tributive share under the intestate law. - 


—In re DeHaven’s Wstate, 33 Berks 81. 
§ 1360 

R.I. Where American administratrix 
e.t.a. of one who died domiciled in Eng- 
land sent most of the American assets, 
without authority of probate court, to 
executrix in Hngland, petition by next 
of kin for construction of legacy in the 
will, filed thereafter but when estate 
was still pending in probate court and 
no account by administratrix had been 
allowed was not filed too late.—Carr 
v. Railton, 18 A.2d 646. 

§ 1362 

Ala. The purpose of statute concern- 
ing jurisdiction of probate court to 
make partial or final settlements or dis- 
tributions of estates of decedents when 
executor or administrator making set- 
tlement is also guardian of an heir or 
distributee of decedent was to change 
rule that probate court had no juris- 
diction to make decree of final settle- 
ment of administration of an estate 
when administrator was also guardian 
of a minor heir and distributee of es- 
tate and to give such jurisdiction to 
probate court. Code 1923, § 5917.— 
eRe vy. Lane, 199 So. 870, 240 Ala. 

Neb. A county court -has general 
jurisdiction over an administrator and 
the settlement of an estate, and it is 
the county court’s duty to ascertain to 
whom the money should be dis- 
tributed, and a direction to pay to the 
wrong person is a judicial error, but 
not an usurpation of jurisdiction.—U. 
S. Fidelity & Guaranty Co. v. Bates, 
296 N.W. 560. 

Ohio App. In proceeding to. deter- 
mine heirship and distribution, probate 
court had jurisdiction to consider and 
determine cross-petitioner’s claim that 
he had interest in property, which was 
properly before court in settlement of 
decedent’s estate, by virtue of alleged 
contract between cross-petitioner’s 
mother and decedent providing for 
adoption of cross-petitioner by_ dece- 
dent. Gen.Code, §§ 10509-95, 10509-99, 
10509-100.—In re Meier’s Hstate, 30 N. 
H.2d 365, 65 Ohio App. 425. 

Pa.Com.Pl. A common, law action 
cannot be sustained against an execu- 


Fide 
Act 7 June 1917, P.L. 447, i, oli 
20 P.S. § 651, rests exclusive jurisdic- 
tion of the distribution of a decedent’s 


property in the Orphans’ Court.— 
Swavely v. Seidel, 33 Berks 2238, 55 — 
York 43 2 
R.I. The Court and Practice Act 


manifests intent to vest in proba 
courts a new power and jurisdiction | 
determine strictly limited kinds 


The fact that particular legacy co 
stituted the only disposing part of will 
because of prior death of other legate 
could not oust probate court of pow 
to construe such legacy only, on ground 
that probate court did not have power 
to construe an entire will. Gen.Laws 
1938, c. 579, § 15.—Carr v. Railton, 18 
A.2d 646. rae 


Testator’s next of kin had vital in- 
terest in whether final clause of his 
will disposed of all his personalty 
left some of it to pass as intesta 
property, and hence probate court ar 
superior court on appeal had jurisdic- 
tion of petition by next of kin for con- 
struction of legacy. Gen.Laws 1938, 
oe § 15—Carr v. Railton, 18 A 


§ 1368 iv 
Neb. A petition for an order direct- 
ing an executor to pay a share of an — 
estate to an assignee pursuant to a 
conditional assignment was fatally de- 
fective, where it did not allege that 
the assignor failed to comply with the 
condition.—In re Beachler’s Hstate, 299 
N.W. 484. > io 
N.J.Prerog. A petition for distribu- sa 
tion of assets of estate should pray — 
for a decree of distribution and if no 
contrary reason appears, the order fol- 
lowing should conform with the prayer. 
N.J.S.A. 3:26-6.—In re Bradford’s Hs- 
tate, 16 A.2d 268, 128 N.J.Eq. 372. ay, 


If the court makes an order or decree ~ 
for distribution of assets of estate and — f 
executor or administrator fails to ob- — 
serve:terms of the order to distribute, 
a person aggrieved may bring statu-— 
tory proceeding for his legacy or dis-— 
tributive share. N.J.S.A. 3:26-6, 3:26- 
31.—In re Bradford’s Estate, 16 A.2d 
268, 128 N.J.Bq. 372. 


1 Nh 


Pa.Com.Pl. <A creditor of a decedent 
may reduce his claim to judgment in 
Common Pleas and use it in the Or- 
phans’ Court as prima facie evidence 
of his right to distribution.—Swavely 
v. Seidel, 33 Berks 223, 55 York 43. 
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Wash. Where administrator of | 
mother’s estate was asserting right to 
offset indebtedness of a deceased son 
against son’s share of mother’s estate, 
burden was on administrator of af- — 
firmatively proving that indebtedness 
existed at time of mother’s death.—In 
re Tibbits’ Wstate, 115 P.2d 381. 
Evidence was insufficient to establish 
that son, who died after mother’s 
death, was indebted to mother at time — 
of her death by reason of son’s father 
having paid son’s note to a third party, 
so as to authorize administrator of 
mother’s estate to offset alleged in- 
debtedness against son’s share of moth- 
er’s estate, where testimony as to ad- 
missions of parties showed only that 
father considered that son owed him 
amount paid on the note, and not that 
son admitted indebtedness.—In re Tib- 
bits’ Hstate, 115 P.2d 381. 
1380 
Conn. Where distributors are ap- 
pointed by a court of probate to divide 
an estate, distributors proceed upon 
values determined by them as of date 


dered on hearing 


not distributing estate, 


on ne. eu 


§ 1383 


‘of distribution—Willis v. Hendry, 20 
A.2d 375, 127 Conn. 653. ; 
§ 1383 : 

Cal.App. An administratrix’ proce- 
dure in procuring decree, settling her 
third supplemental and final account, 
finally distributing deceased’s_ estate, 
and adjudging bank not entitled to 
share therein as assignee of its debt- 
or’s interest, on basis of fact findings, 
conclusions of law, and decree ren- 
of second supple- 
approved by decree 
was not im- 


mental account, 
proper or prejudicial to bank, par- 
ticularly in view of nearly two years 
Japse of time between hearings and 
orders and necessity of passing on 
supplemental accounts.——In re O’- 


Neill’s Hstate, 112 P.2d 703. 


Mass. Recital, in decrees in proceed- 
ings to determine whether legacies were 
subject to deduction for a reasonable 
proportion of the federal estate tax im- 
posed on estate, that the proportion of 


the federal estate allocated to the be- 
- quests was just and reasonable, was_ 
not plainly wrong if considered as a 


finding of fact, and, if a mixed ques- 


’ tion of law and fact, was free from 


error. Revenue Act 1926, § 301(a), 26 
U.S.C.A. Int.Rev.Code, § 810; Revenue 
Act 1932, § 401, as amended by Rev- 
enue Act 1935, § 201, 26 U.S.C.A, Int. 
Rev.Code, § 935.—Beals v. Magenis, 31 
N.H.2d 20, 307 Mass. 547. 
§ 1389 

N.J.Prerog. A “decree of distribu- 

tion’ is the former adjudication and 


“record of what the court has ascer- 


tained and determined as to the per- 
sons entitled to participate in assets 
of decedent’s estate, with their _pro- 
portions. N.J.S.A. 3:26-6.—In re Brad- 
ee Estate, 16 A.2d 268, 128 N.J.Eq. 

Pa. A decree of distribution award- 
ing to a trustee bonds which testator’s 


_ will directed executors to purchase and 


transfer to trustee could not be sus- 
tained in so far as it awarded bonds 


to trustee, where bonds had not been 


purchased by executors, and_ trustee’s 


only duty, if bonds were delivered to 


trustee, would be to pay over principal 
thereof to brothers and sisters of tes- 
tator’s deceased son and lineal de- 
scendants .of son’s deceased brothers 
or sisters, since, there being no ac- 
tive duties to be performed by trustee, 
trust would be a ‘‘passive or dry trust’ 
and orphans’ court could supervise dis- 
tribution of bonds by executors.—In re 
ee ae Estate, 16 A.2d 133, 340 Pa. 


Wash. Where grantor conveyed 
property to grantee under warranty 
deed which was not recorded until after 
death of grantor, decree in administra- 
tion of grantor’s estate setting aside 
property conveyed to grantor’s husband 
Was void since the estate of the gran- 
tor had no interest in the property.— 
Davis v. Starkenburg, 105 P.2d 54, 

§ 1392 

Ark. Where order of probate court 
showed that heirs of deceased named 
in application for appointment of ad- 
ministrator contested an alleged last 
will of deceased and consent judg- 
ment was entered disposing of the 
property in accordance with provisions 
of the will to the legatees, judgment 
would not be cancelled on ground that 
it was indefinite as to who the par- 
ties interested were, since the parties 
were the heirs and the legatees in the 
aa y. Mayberry, 149 S.W.2d 
945. 

Where will disposed of proceeds of 
insurance policy and other property 
and legatees and heirs of deceased 
were made parties to will contest pro- 
ceeding, consent judgment entered in 
the proceeding would not be cancelled 
on ground that insurer and creditors 
of the estate were not parties to the 
proceeding in the absence of any com- 
eat by the insurer or creditors.— 

lack vy. Mayberry, 149 S.W.2d 945. 

Where after appointment of adminis- 
trator a will was offered for probate 
and heirs and legatees of deceased 
agreed to a division of deceased’s 
property on condition that the will 
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accordingly, action of the parties was _ 


a “settlement” 
issues involved in the suit and would 
not be disturbed on appeal.—Black v. 
Mayberry, 149 S.W.2d 945. 

Cal.App. Where executor allegedly 
failed to disclose to the court an agree- 
ment with testatrix regarding distribu- 
tion of property, and intentionally de- 
ceived court into making to him abso- 
lute distribution of residuary estate, 
the failure to disclose existence of those 
who were interested and who were 
thereby prevented from participating in 
the litigation to their loss, constituted 
“extrinsic fraud’ against which equity 
could grant relief.—Sears vy. Rule, 114 
P.2d 57. 

La. In proceeding to set aside 
judgment placing residuary legatee in 
possession of succession property, 
where petition did not contain al- 
legation that result of accounting and 
collation sought in Civil District 
Court would show decedent’s succes- 
sion was indebted to plaintiffs, and 
there was no allegation that property 
remaining in succession was insuffi- 
cient to satisfy plaintiffs’ claims, peti- 
tion did not state a cause of action. 
Rev.Civ.Code, arts. 1285, 1251, 1255, 
1277, 1278, 1283, 1288.—Succession of 
Uthoff, 200 So. 290, 196 La. 892. 

N.Y.Sur. In proceeding by alleged 
paternal first cousins of deceased.to re- 
open and modify a decree directing 
distribution of balance of estate to ma- 
ternal first cousin of deceased as sole 
heir, a hearing was ordered by the 
Surrogate, in accordance with estab- 
lished practice followed in proceedings 
where status of a claimant to kinship 
must be proved as a preliminary step 
in the proceeding, for the purpose of 
taking proof on the status of the peti- 
tioner and her two sisters in support 
of their assertions that they were pa- 
ternal first cousins of the deceased and 
entitled to share in the distribution of 
the estate—In re Hayden’s Hstate, 29 
N.Y.S.2d 852, 176 Mise. 1078. 

Where balance of estate was directed 
to be distributed to maternal first 
cousin of deceased as sole next of kin 
and thereafter paternal first cousins of 
deceased established their status as 
three other distributees, maternal first 
cousin was directed to return the ex- 
cess over his lawful share of the estate 
to the public administrator who would 
disburse to the paternal first cousins 
their respective quarter shares of the 
total of the net balance of the estate. 
Surrogate’s Court Act, § 267.—In re 
Hayden’s Wstate, 29 N.Y.S.2d 852, 176 
Misc. 1078. 

Pa.Orph. Where a claimant fails to 
receive actual notice of the audit of the 
account of a decedent’s estate, but the 
claimant actually knows of the death of 
the decedent and of the fact of adminis- 
tration and fails to give notice of his 
claim to the administrator of the estate, 
still the Orphans’ Court in its discre- 
tion may at any time before absolute 
confirmation of a decree of distribution, 
vacate the confirmation, reopen the aud- 
it and allow the claim to be presented. 
—In re Hoffmaster’s Hstate, 33 Berks 
83, 54 York 176. 

Pa.Orph. An order of distribution 
will not be revoked when the evidence 
shows that no written notice of peti- 
tioner’s claim was given to either the 
executor of the estate or his attorney 
prior to the filing of the account and 
its confirmation nisi and notice of the 
filing of the account was twice given to 
the claimant.—In re Cass’ Wstate, 22 
Hrie 276. 

§ 1398 


Pa.Orph. Exceptions by a life tenant 
to a decree of distribution in the or- 
phans’ court, treating royalties from a 
lease of coal and the sale of unmen- 
tioned timber as principal, were dis- 
missed, where there was no open mine 
on the real estate at the time of testa- 
tor’s death, and the lease, from which 
the royalties in question were received, 
was made by the trustees, there being 
no specific power in the will to lease the 
coal, but the trustees considered the 


power of sale as incl 


to lease.—In re Heron’s - 8 ‘ 
J..52. ‘ x Avex: 


§,1899, 5 7 oe ent 

Pa.Orph. Where a _ testator directs 
that the income from a trust be dis- 
tributed among charitable organizations 
of a specified type, a possible bene- 
ficiary will be permitted by the or- 
phans’ court to file exceptions to an 
adjudication approving the distribution 
of a portion of the income to an or- 
ganization allegedly not of the specified 
type, in order that the case may be de- 
cided by the court in bane on_ the 
merits.—In re MecNeil’s Estate, 39 D. & 


1400 

C.C.A.Okl. A county court’s void 
judgment, ordering distribution of de- 
cedent’s estate, is nullity and can af- 
ford no protection to surety on admin- 
istrator’s bond, for void judgment con- 
fers no right on any one.—Kelleam v. 
Maryland Casualty Co. of Baltimore, 
Md., 112 F.2d 940, certiorari granted 61 
S.Ct. 48. 

Cal. If decree of distribution which 
determined persons to whom decedent’s 
estate should be distributed and the 
amount to which each person was en- 
titled was erroneous, the remedy was 
by an appeal.—McLellan v. McLellan, 
110 P.2d 1034. 

Where decree of distribution allowed 
no interest on trust legacy and the de- 
cree became final, and the trustees re- 
ceived no interest thereon the trustees 
could not be required to account in sub- 
sequent suit in equity for interest on 
the legacy.—McLellan y. McLellan, 110 
P.2d 1034. 

Decree rendered under provisions of 
probate code relating to administration 
of trusts, when it becomes final, stands 
as a bar to any claim brought against 
a testamentary trustee who is also exec- 
utor of the estate. Probate Code, § 
ele on v. McLellan, 110 P.2d 

Although, testamentary trustee had 
duty to prevent estate from being mis- 
managed during course of administra- 
tion, decree of distribution conclusively 
negatived any charge of mismanage- 
ment, negligence, or fraud on the part 
of the executor and determined that the 
trustee was under no duty to move to 
obtain trust assets contrary to the pro- 
visions of that decree. Probate Code, 
§ Mite CH v. McLellan, 110 P.2d 


The law charges the probate court 
with the duty of scrutinizing the ac- 
counts of an executor in determining 
the issues presented by petition for dis- 
tribution, and, where none of those is- 
sues is withdrawn from judicial in- 
vestigation, the determination upon 
them is conclusive in favor of the execu- 
tor and the testamentary trustee. Hro- 
bate Code, § 1123.—McLellan v. McLel- 
lan, 110 P.2d 1034. 

Cal. The decree of distribution of as- 
sets of insured’s estate was conclusive 
as to interpretation of imsured’s will, 
rights of legatees thereunder, property 
covered by will, and incidental matters 
necessarily involved in determination on 
those subjects, and could not be col- 
laterally attacked except for extrinsic 
fraud or certain jurisdictional defects. 
—Cook y. Cook, 111 P.2d 322. 

The decree distributing property un- 
der will is conclusive as to rights of 
heirs, devisees and legatees, and deci- 
sion as to them includes determination 
of persons entitled as such and parts 
or proportions to which each is enti- 
tled.—Cook v. Cook, 111 P.2d 322. 

A decree distributing property under 
will determines heirship of claimants 
and is conclusive that a prior decree 
determining heirship is valid, where 
prior decree was questioned on distribu- 
tion, but was followed.—Cook y. Cook, 
TT P2322: 

A decree distributing property under 
will cuts off legacies not mentioned in 
decree, and a claim of interest upon a 
legacy should be asserted in proceed- 
ing for distribution, and a distribution 
without interest is a determination that 
legatee is entitled to none.—Cook v. 
Cook, 111.P.2d 322. 

A will becomes merged in and super- 


Cook, 111 P.2a 32 


PS ee 


ttack, even though in 
ntravention of. eae of will.—Cook vy. 


Although Boh in will may have 
been invalid, decree distributing estate 
in accordance therewith is conclusive, 
when final, as to validity of will.— 
Cook vy. Cook, 12 P 205 3:23 

Where decree of distribution did not 
distribute any property to insured’s 
daughter or to his son as her trustee, 
notwithstanding that will directed that 

ebeatte of insurance policy named 

herein were to be collected by son and 
paid to daughter, decree determined 
that daughter was entitled to nothing 
under will and barred recovery by her 
of proceeds of insurance from insured’s 
wife who was named beneficiary under 
policy and had collected proceeds prior 
to distribution under will—Cook v. 
Cook, 111 P.2d 322. 

A decree of distribution in a probate 
court is conclusive on validity and 
rights under a testamentary trust.— 
Cook y. Cook, 111 P.2d 322. 

Where decree distributing property 
under insured’s will, which directed 
that proceeds of insurance policy be 
collected by insured’s son and paid to 
insured’s daughter, distributed no prop- 
erty to daughter or to son as her trus- 
tee, decree conclusively determined that 
no trust was created by will and pre- 
cluded recovery by daughter against 
insured’s wife on theory that wife, who 
was named beneficiary under policy 
and had collected proceeds, held pro- 
ceeds subject to an “involuntary” and 
oa, trust.”—Cook yv. Cook, 111 
P.2d 322. 

Cal.App. Decree of distribution which 
adopted agreement between heirs and 
beneficiaries relating to a stairway ease- 
ment was final and excluded any im- 
plied covenants with respect to the ease- 
ment. Civ.Code, 5 re AO v. 
Wolf, 104 P.2d 68 

Cal.App. A eae of distribution 
of an estate confirms the title which 
has accrued under the law of descent 
and is intended to be a final disposi- 
tion of the entire estate, so that noth- 
ing remains for the court to act upon, 
and there is nothing left for the legal 
representatives to do but to obey the 
decree and deliver the property of 
the estate imto the hands of the heirs 
or legatees.. Code Civ.Proc. § 1666; 
Probate Code, § 1021.—Aronson y. 
Bank of America N. T. & S. A., 109 
P.2d) 1001. 


Cal.App. A decree of distribution is 
ordinarily conclusive of the rights of 
all heirs, legatees and devisees but 
equity will afford relief against decree 
of distribution which has become final 
but which has been procured by ex- 
trinsic fraud._Sears v. Rule, 114 P.2d 
57 


Cal.App. A will canot be invoked in 
support of the theory that a decree of 
distribution is void, since even though 
the will is part of the evidence upon 
which the decree is based, it becomes 
merged in the decree, and the decree 
itself becomes the measure of the rights 
of the beneficiaries and the law of the 
estate.—In re Gardiner’s Hstate, 114 
P.2d 643 

A deeree of distribution is conclusive 
against collateral attack even though it 


is in contravention of the terms of the 


will involved, and the will cannot be 
used to impeach the decree.—In re 
Gardiner’s Estate, 114 P.2d 643. 

Though a provision in a will may 
have been invalid, a decree distributing 
the estate in accordance therewith is 
eonclusive when final.—In re Gardiner’s 
Hstate, 114 P.2d 643 

Ga. An ordinary’s distribution in 
kind, whereby legal title to notes se- 
cured by deed to owner thereof, who 
died intestate, passed to his heirs at 
law, was not subject to collateral at- 
tack by grantor in his suit to enjoin 
heirs from exercising power of sale in 
deed, even if such distribution did not 
conform literally to statute. Code 1933, 
§§ 113-1018, 113-1019, 113-1021, 113- 
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ce V 
~ Kan. The probate court’s | order, on 
final settlement of decedent’s estate, to 
pay missing distributee’s share thereof 
to county treasurer, has all the binding 
effect on all parties and all finality of 
any judgment of a court of record. 
Rey.St.1923, | 22-932.—Ruppenthal  v. 
Maag, 113 P.2d 101,-153 Kan, 588. 
N.J.Prerog. The statutory notice of 
settlement of an administrator’s ac- 
count is “constructive notice” to all in- 
terested persons and such persons are 
“narties’ to the proceeding and are 
bound not only by settlement of the 
account but also by the decree of dis- 
Hi ar which should follow. N.J. 


S.A. 3:26-6—In re Bradford’s Estate, 
16 A.2d 268, 128 N.J.Eq. 372. 
Okl, Where plaintiffs idonvaved their 


interests as heirs in realty of estate to 
defendant who was also an heir and 
administratrix, under agreement that 
defendant should sell realty, pay debts 
of estate with proceeds, and divide 
balance among the heirs, and county 
court in Seosidarice with statute named 
those entitled to share in estate and 
vested in them their proportionate 
share in the realty, fact that county 
court’s decree further recited that heirs 
had sold all realty to defendant in con- 
sideration of her payment of debts of 
estate and assumption of mortgage 
against the realty, was no defense to 
action by plaintiffs to establish a trust 
in the realty, and to quiet title to 
their interests therein. 58 OkI.St.Ann. 
§ 632.—McGill v. McGill, 113 P.2d 826. 

Pa. The distribution of collateral 
notes discharged pledgee’s administra- 
tor, but did not destroy the collateral 
notes or release the distributees from 
the obligation imposed on holders by 
the secured notes. 20 P.S. § 862.— 
Thomas y. Waters, 18 A.2d 872, 

Where inventory and administrator’s 
account dealt with secured notes and 
not with absolute ownership of col- 
lateral, the ownership of the collateral 
claimed by another could not be set- 
tled by the orphans’ court, whose juris- 
diction is limited to that conferred ex- 
pressly or by necessary implication.— 
Thomas y. Waters, 18 A.2d 872. 

Where pledgee’s administrator had 
made final distribution of collateral 
notes, no decree could be made against 
him in suit by pledgor’s executors for 
accounting.—Thomas y. Waters, 18 A. 
2d 872. 

Pa. Where a distribution in kind of 

assets of testator’s estate among bene- 
ficiaries named in will, made pursuant 
to adjudication of orphans’ court, was 
not questioned within five years, it 
could not thereafter be challenged.— 
In Sel euinis Hstate, 21 A.2d 78, 342 
Pa. 9: 
Wash. Orders and decrees of dis- 
tribution made by superior courts in 
probate proceedings upon due notice 
as provided by statute are final ad- 
judications, having effect of ‘“judg- 
ments in rem’’, and are conclusive and 
binding upon all persons having any 
interest in the estate and upon all the 
world as well.—Farley v. Davis, 116 P. 
2d 263. 

Orders and decrees of distribution 
made by superior courts in probate 
proceedings upon due notice as provid- 
ed by statute cannot be attacked or an- 
nulled in any collateral proceeding, ex- 
cept for fraud.—Farley v. Davis, 116 
P.2d 263. 

Fraud alleged as basis of collateral 
attack upon a decree of distribution 
must have been fraud in procuring the 
original judgment or decree, and ex- 
trinsic or collateral to the issues tried 
in the proceedings attacked.—Farley v. 
Davis, 116 P.2d 268. 

§ 1403 

La. Where major heirs accepted the 
succession of their deceased mother 
with the benefit of inventory and like 
acceptance was made for minor heirs 
by operation of law, heirs were enti- 
tled only to residue left after payment 
of debts and charges due by the sue- 
cession, and the only effect of an ex 
parte judgment recognizing and send- 


it 


ing heirs stkto. posses ion 
of inventory was to recognize 
them into possession of the 
the estate, and the successio 
closed by that judgment. 
art. yMeraraerd Vs Kelley, | 
641, 198 La. 338. 

N.J.Ch. A decree of distribution 
the orphans’ court is merely for 
protection of the trustee and fixes 
amount of each share of personalty 
the parties entitled to receive the shares 
and is merely declaratory of the righ 
of the parties in interest to the funds 
to be distributed.—Riddle y. Celle 
2d 59, 128 N.J.Eq. 4. 


eral proceedings not to have ne 4 
because the title was not in deceden 
at his death, except where ex 
makes claim to property adverse i 
estate.—Tooley v. Commissioner of n- 
ternal Revenue, 121 F.2d 350. © : 
Under California law, propert eld | 
by a decedent in joint tenancy ne er 
comes within jurisdiction of probat 
court, a fact that can be determine 
any collateral proceeding concern 
tle to such property.—Tooley v. 
missioner of Internal Revenue, 1 
2d 350. it 
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g re 
Cal.App. Where distribution’ of 
estate has been decreed, the rep 
sentative of the estate becomes 
sonally liable for refusing to ¢ 
with the decree, and the cour 
compel performance on _ his 
Code Civ.Proc. § 1666; Probate 
§ 1021,—Aronson y. Bank of Am 
N. T. & S. A., 109 P.2a 1001. 
§ 1408 es 

Cal.App. The Superior Court’s 
ders, approving administratrix’ 
supplemental and final account 
adjudging that assignee of intere 
estate was not entitled to share the 
in, were not appealable, but, are 
viewable on appeal from gsubsequ 
decree of final distribution based 
fact findings, conclusions of law, 
decree rendered on hearing of secon 
supplemental account.—In re O’Neill’ 
Estate, 112 P.2d 703. 


Where bank, appearing from 
perior Court’s decree, settling adminis 
tratrix’ third supplemental and fin 
account, ordering final distributio 
deceased’s estate, and adjudging 
not entitled to share therein as as- — 
signee of its debtor’s interest, on basis 
of fact findings, conclusions of w, 
and decree rendered on previous he 
ing of administratrix’ second supple- 
mental account, did not bring up rec- 
ord of evidence on either hearing _ vy 
bill of exceptions or otherwise, Dis- 
trict Court of Appeal must presun 
that evidence introduced at previou ae 
hearing was sufficient to support . 
tribution decree and that Superior © 
Court disregarded incompetent evi- 
sence ta re O’Neill’s Hstate, 112 


Ohio App. Under statutes, appeal to © 
court of common pleas upon questior 
of law and fact would not lie fro 
judgment of probate court in proceed- 
to determine heirship _and dis- 


5S 
decedent. Gen.Code, § 
ss 10501-56, 10509-95, 10509- 99, 105 
00.—In re Meier’s Wstate, 30 N.E.2¢ 
365° 65 Ohio App. 425. 
Pa. An executor may not challenge 
distribution of assets of an _ estate, 
merely because he thinks the court 
erred in ordering it, when in fact the 
distributees do not object. —In re Mus- 
ser’s Estate, 17 A.2d 411, 341 Pa. 1. 

A stakeholder, such as an executor, 
required by decree of or phans’ court to 
pay out a sum held by him, is not an 
“aggrieved party’ as result of distri- 
bution which he considers objection- 
able, but which is satisfactory to the 
distributees, so as to entitle him to ap- 
peal from the decree. 20 P.S. § 2601 


—In re Musser’s Estate, 17 A.2d 411, 
341 Pa: 1. ' 
RI. In proceeding for construction 
of legacy, an exception to refusal of 
superior eourt to permit introduction 
of copy of bill in equity filed by peti- 
tioners would not be sustained, where 
such document was not marked for 
identification and preserved for scrutiny 
of reviewing court, and there was noth- 
ing to show that petitioners were es- 
topped by filing such bill from filing 
subsequent petition.—Carr y. Railton, 
18 A.2d 646. 
met r 2 
Pa.Orph. The fees of attorneys for 
a party in interest in a decedent’s es- 
tate, who successfully appealed to the 
Supreme Court from the orphans’ 
 court’s decree of distribution, whereby 
an annuity to another party in interest 
-. was reduced from $3000 to $1000, are 
not properly payable out of the estate, 
and exceptions to a schedule of dis- 
tribution which include such fees, will 
be sustained.—_In re Chauncey’s Estate, 
in 57 Monte. 33. peas 


§ 1 
N.Y, Where holders of bond and 
- mortgage, payment of which was as- 
sumed by decedent, sought payment 
. from decedent’s executrix but under 
_ Real Property Law were first required 
to resort to the mortgaged realty, hold- 
ers were entitled under Surrogate’s 
Court Act to a reservation of sufficient 
moneys by executrix to pay contingent 
claim, depending upon amount of de- 
_ ficiency judgment holders might re- 
- eover in foreclosure action under Civil 
Practice Act provision relating to lim- 
itation on deficiency judgments during 


i Burrows’ Estate, 
+283 N.Y. 540, affirming in part and 
reversing in part 15 N.Y.S.2d 956, 258 
App.Div. 807, reargument denied 17 
N.Y.S.2d 881, 258 App.Div. 906. 


=) § 1438 

_ Ala, Failure of administrator to sell 
realty in order to pay debts in case the 
-personalty is insufficient may subject 
administrator to suit at law by a cred- 
tor of the estate in order that the 
ereditor may secure judgment against 
he administrator as such, attended 
with the consequence of being person- 
ally liable therefor if the judgment is 
allowed to stand and execution issued 
and returned ‘‘no property”. Code 
1940, Dit. 61, §§ 130, 244.—Moebes v. 
— Kay, 2 So.2d 754. 


Ga. The words “authority to sell,” 
in statute providing that to divest title 
of heirs at law, administrator shall 
have authority to sell, and that if there 
shall be irregularity, or if adminis- 
trator shall fail to comply with the 
law as to mode of sale, the sale shall 
be voidable, except as to innocent per- 
sons, refer to order of the ordinary 
granting leave to sell. Code, § 113- 
-1720.—Guthrie v. Moran, 15 §.B.2d 


—~890. 

ats § 1439 

 Pa.Orph. Where mortgagées of testa- 
tor agree to a sale of the real estate di- 
vested of the mortgage liens, the Or- 
_ phans’ Court may upon this fact alone 
order a sale, even if the mortgages are 
not due; but if the mortgaged real es- 
tate is adequate security for the mort- 
gage debts and the sole devisees desire 
_ to take the real estate under the exist- 
ing mortgages, the Orphans’ Court will 
not exercise its discretionary power to 
sell the real estate under the Act 7 June 
1917, P.L. 447, section 16, 20 P.S. §§ 
652-575, in the absence of threatened 
adverse action by the mortgagees.—In 
me, te Gantz’ state, 33 Berks. 49. 

Where a testator entered into a con- 
tract for the purchase of real estate 
and died before conveyance of the title 
or payment of the full purchase price, 
the seller is fully protected, since he 
need not convey title unless or until 
fully paid, and the Orphans’ Court will 
not exercise its discretionary power 
under the Act 7 June 1917, P.L. 447, 
section 16, 20 P.S. §§ 552-575, to sell 
real estate devised by the testator to 
pay the seller unless or until adverse 
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action is threatened.—In re Gantz’ ‘Es- 
tate, 33 Berks 49. — : 
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Ga. An administrator may sell land 
of his intestate when it is necessary 
to do so for the payment of debts or 
for the purpose of distribution, but 
the sale must be authorized by an or- 
der of the ordinary obtained as pro- 
vided by statute. Code 1933, § 113- 
1706 et seq.—Hortman v. Vissage, 12 
S.H.2d 294, 191 Ga, 446. 


1441 

Il.App. Only debts actually incurred 
by testator himself before his death 
and his own funeral expenses can be 
considered by court in ordering sale of 
testator’s realty by executor to pay 
debts.—In re Berry’s Estate, 32 N.H.2d 
669, 309 Ill.App. 7. A , 

Where will gave testator’s widow in- 
come from his whole estate, with right 
to principal if necessary for her sup- 
port, only use that executors could 
make of estate was to collect accounts 
due it and pay all claims properly filed 
and allowed against it, and court erred 
in ordering surviving executor to sell 
testator’s realty to pay debts incurred 
by executors after testator’s death.—In 
re Berry’s state, 32 N.E.2d 669, 309 
Ill.App. 7. ha 

Mo.App. Under statute providing 
for sale of real estate to pay debts of 
intestate, as it appeared prior to 
amendment of 1939, the existence of 
debts of intestate at time of death 
was a “condition precedent” to juris- 
diction of probate court to order sale 
of real estate of such deceased per- 
son in the event of the insufficiency 
of personal estate to pay the debts. 
Mo.St.Ann, §§ 142, 146, 166, pp. 88, 
ay Leet re Claus’ Estate, 147 S.W. 

199. 


N.Y.Sur. A contingent claim of 
holder of bond secured by mortgage on 
realty which had been conveyed by 
deceased before his death against es- 
tate, in which it was asserted that a 
reserve fund equal to full amount of 
bond should be set up to protect hold- 
er against any deficiency which might 
result upon foreclosure of mortgage, 
was not a “debt” within accepted con- 
notation of that term as employed in 
law of decedent estates defining a 
“debt” as every claim and demand 
upon which a judgment for a sum of 
money or directing the payment of 
money, could be recovered in an action. 
Surrogate’s Court Act, §§ 207,314, 
subd. 3.—In re Reilly’s Will, 24 N.Y. 
$.2d 218, 175 Mise. 597. 


Under statute enumerating objects 
for which real property of a decedent 
may be sold, a sale for purpose of set- 
ting up a reserve to secure possible 
future claim against estate was not 
included therein. Surrogate’s Court 
Act, §§ 232 et seq., 234.—In re Reil- 
ie Will, 24 N.Y.S.2d 213, 175 Misc. 


§ 1444 

N.Y.Sur. The enumeration of ob- 
jects for which real property of a de- 
cedent may be sold in provision of 
Surrogate’s Court Act is exclusive. 
Surrogate’s Court Act, §§ 232 et seq., 
234.—In re Reilly’s Will, 24 N.Y.S.2d 
213, 175 Misc. 597. 

Pa.Orph. Under the Act 7 June, 
1917, P.L. 447, Section 16, subsection 
(b), paragraph 2, 20 P.S. § 5538, the 
Orphans’ Court is given the power to 
authorize a sale of real estate to pay 
administration expenses only after final 
settlement of the administration ac- 
count showing that the personal assets 
and rentals of real estate are insufficient 
to pay the administration expenses.— 
In re Gantz’ Estate, 33 Berks 49. 


§ 1446 

Mont. The alleged fact that inherit- 
ance tax on estate would be reduced 
by a sale of mining claims of the es- 
tate would not authorize an order of 
sale, since sale would not reduce 
amount of tax, as tax is computed on 
the clear market value of the property 
at time of death, and, if the appraised 
value is not satisfactory, a reappraisal 
may be had. Rey.Codes 1935, §§ 
10400.1(8), 10400.5, 10400.17, 10400.18. 
—In re Walker’s Hstate, 106 P.2d 341. 
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Ala. Under the common law, realty 


payment of hig debts other than debts 
due by specialty binding the heirs.— 
Moebes vy. Kay, 2 So.2d 754. Vs 

The statutory duty of an adminis- 
trator to sell realty for payment of 
debts in case personalty is insufficient, 
is “mandatory”. Code 1940, Tit. 61, § 
244.—Moebes vy. Kay, 2 So.2d 754. 

When there is an original deficiency 
of personalty for payment of debts of 
intestate, there must as a matter of law 
be a sale of the realty or if the assets 
have become unavailing from depre- 
ciation, or loss through no fault of ad- 
ministrator or creditor, realty may be 
sold. Code 1940, Tit. 61, § 244.—Moebes 
v. Kay, 2 So.2d 754. 

N.Y.Sur. Ordinarily, realty should 
not be sold for purpose of paying dece- 
dent’s debts unless the personalty has 
been exhausted, but if it appears that 
even by disposing of the personalty 
there will still be a deficiency, the realty 
may be mortgaged, leased or sold to 
take care of the deficiency. Surrogate’s 
Court Act, § 232 et seq., and § 240; 
Decedent Hstate Law, § 170 et seq., and 
ali eags Tre Wells’ Will, 26 N.Y.S.2d 

Pa.Orph. Under the Act 7 June 1917, 
P.L. 447, Section 16, 20 P.S. §§ 552- 
575, the Orphans’ Court is authorized to 
order a sale of real estate upon petition 
setting forth, inter alia, that ‘‘the per- 
sonal estate and the rents of real 
estate of the decedent are insufficient 
for the payment of debts.’—In re 
Gantz’ Estate, 33 Berks 49. 

Wash. Where claims on the estate 
amounted to about $9,500, with addi- 
tional expenses of administration, the 
personal property amounted to only 
$588.18, and the income of the proper- 
ty was only $100 a month, and the 
statute required an executor to _ settle 
the estate and to pay all debts, it was 
necessary under the statute to sell the 
property in probate proceedings. Rem. 
Sense is § 1541.—Farley v. Davis, 116 


§ 1457 

Ga. An administrator may sell land 
of his intestate when it is necessary 
to do so for the payment of debts or 
for the purpose of distribution, but the 
sale must be authorized by an order of 
the ordinary obtained as provided by 
statute. Code 1933, § 113-1706 et seq. 
—Hortman vy. Vissage, 12 S.E.2d 294, 
191 Ga. 446. 

Ind.App. If deceased’s property re- 
maining after payment of debts is of 
a character that cannot be distributed, 
the same may be sold and the pro- 
ceeds divided among the heirs accord- 
ing to the distributive shares.—Bickel 
v. Bibler, 32 N.H.2d. 127. 


§ 1459 

Pa.Orph. Where an executrix is the 
sole devisee of an absolute estate in 
the real estate of her testator, and 
the personal property is insufficient to 
pay testator’s debts, the court will, up- 
on her petition, permit executrix to 
sell the real estate at private sale it 
the consideration is fair and _ better 
than could be obtained at public sale 
even though the will confers no author- 
ity to convert the real estate—In re 
Leinbach’s Hstate, 83 Berks 191. 


§ 1460 
C.C.A.Tex. Where administrator - 
pro tempore filed petition for author- 
ity to sell realty, and the petition set 
up propriety and necessity therefor, 
the requirements of ‘Texas statute 
limiting an administrator pro tempore 
to such powers as circumstances may 
require were satisfied, and order of 
the probate court directing the gale 
to be made vested authority in the 
administrator to make a valid convey- 
ance of the realty. Vernon’s Ann.Ciy. 
St. arts. 3373, 3378.—Ash y. Barnsdall 

Oil Co., 118 B.2d 699. 

§ 1461 
N.Y.Sur. Where funeral expenses in- 
curred in or about May, 1929, had not 
been paid, and cemetery association in 
which cemetery lots constituting sole 
assets of estate were located had of- 
fered to purchase them for cash, even 
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Will, 26 N.Y.S.2d 
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and executor was ordered to 
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accept the association’s offer unless able 

: pe optan higher cash bid within 30 
day 


s. Penal Law, rs re O’Neill’s 


§ 1462 / 

Pa.Com.Pl. General creditor’s right 
to proceed against decedent’s realty 
ceases at the expiration of the statutory 
period, unless creditor has within such 
time preserved the lien in strict com- 
pliance with the terms of the statute 


outa v. Manley, 34 Luz.L.Reg.Rep. 
; § 1464 
Ala, Upon death of one party to ar- 


rangement whereby such deceased party 


furnished capital for greenhouse and 
nursery business and surviving party 
was to plant shrubs and plants and to 
superintend their care and maintenance, 
equity court properly ordered sale of the 
property on petition of executors of the 
deceased party and over objection of 
surviving party, on ground that the 
arrangement was a “joint adventure’ 
and not a ‘“‘partnership,” that the plants 
and shrubs were perishable, and that 
sale was in the best interests of all par- 
ties. Code 1923, § 5832.—Pfingstl v. Sol- 


~ omon, 197 So. 12. 


Ga. Under statute providing that an 
administrator may not sell property 
held adversely to the estate by a third 
person, but shall first recover posses- 
sion, if land is in adverse possession 
of an heir, administrator must first re- 
cover possession before land can be 
sold. Code 1933, § 113-1714.—Hort- 
man vy. Vissage, 12 S.W.2d 294, 191 Ga. 
446. 

Ky. If the sale of all of testatrix’ 
realty was not necessary for payment 
of debts, the interest of infant remain- 
dermen under testatrix’ will in such 
realty could not be sold in proceedings 
for settlement of testatrix’ estate where- 
in infants’ statutory guardian cross- 

etitioned asking that infants’ interest 
i sold for their maintenance and edu- 
eation, where judgment decreeing sale 
of infants’ interest for their mainte- 
nance and education was entered on 
day of sale and without advertisement 
as defined in statute. Ky.St. § 14a-1— 
Bell y. Bell, 152 S.W.2d 263, 287 Ky. 7. 

La. Where lease did not prohibit sale 
of lease by lessee, administratrix of suc- 
cession of lessee could sell lease pur- 
suant to order of court. Rev.Civ.Code, 
art. 2725.—Succession of Gravolet, 197 
So. 572, 195 La. 832. 

Ohio App. An administrator has no 
claim or interest in the realty of a 
decedent, and administrator’s only right 
is to sell the real estate when needed 
to pay debts of the estate——Bickley v. 
Citizens Sav. Bank & Trust Co., 34 N. 
H.2d 262. 

Tex.Civ-App. Where land owned by 
decedent was incumbered with deed of 
trust lien given to secure note, value of 
the land in excess of the claim of the 
holder of the note belonged to the gen- 
eral fund of the estate and administra- 
trix had a right to execute and sell a 
mineral lease subject to the lien. Ver- 
non’s Ann.Civ.St. arts. 3554-3556.— 
Baten v. Mercer, 149 S.W.2d 198. 

§ 1478 

C.0.A.Ga. An administrator’s deed, 
given while land conveyed is in third 
party’s adverse possession or without 
notice to adverse claimant thereof, is 
void and conveys no title under Geor- 
gia law. Code Ga.1933, § 113-1714.— 
Flournoy v. U. S., 115 F.2d 220. 


§ 1479 
Neb. A homestead valued at less 
than $2,000 cannot be disposed of at 


an administrator’s sale for payment of © 


decedent’s debts, and a license granted 
by court purporting to authorize such 
a sale is void. Comp.St.1929, § 40-117. 
—Gordon v. Gordon, 299 N.W. 515. 
Tex.Civy.App. A tract of land devised 
by will was not exempt from fore- 
closure and sale to enforce payment of 
testator’s secured debts for taxes and 
sums secured by mortgage on part of 
tract, even if it was testator’s home- 
stead, so that devisees did not take title 


bo. tr: 
debt 
2d 


? 1486 | 

Ala. A creditor may procure in eq- 
uity a sale of lands for payment of 
debts of decedent when there is no 
remedy at law or when such remedy 
would be inadequate.—Moebes v. Kay, 
2 So.2d 754. ys 

Where there ig insufficient personalty 
for payment of intestate’s debts, the 
initial duty*to sell the land devolves 
upon administrator and if he arbitrarily 
fails to act upon reasonable demand, 
or after reasonable length of time, cred- 
itor may come into equity and force 
a sale of realty, upon allegation and 
proof of such facts. Code 1940, Tit. 
61, § 244.—Moebes vy. Kay, 2 So.2d 754. 

Where there have been personal as- 
sets of intestate’s estate for payment of 
debts and there has been a devastavit 
committed by administrator through 
maladministration or conversion by 
him, creditor must look first to the 
administrator and his sureties, and if 
they are solvent a legal remedy exists 
against them and it must be exhausted 
before creditor can maintain proceed- 
ing in equity for sale of realty to pay 
the intestate’s debts. Code 1940, Tit. 
61, § 217.—Moebes v. Kay, 2 So.2d 754, 

The property of a decedent, with cer- 
tain exceptions, is charged with pay- 
ment of his debts, and although ad- 
ministrator has wasted or converted 
personalty: of the estate, the lands of 
decedent are not thereby ultimately 
relieved of the charge, and if legal 
remedies against administrator and his 
sureties prove fruitless or fail to satisfy 
the debt in full, equity will authorize 
sale of decedent’s realty. Code 1940, 
Han 61, § 217.—Moebes v. Kay, 2 So.2d 

Where devastavit has been committed 
by administrator so that personalty of 
decedent’s ‘estate has been wasted or 
converted, and administrator and his 
sureties are insolvent so that no part 
of debt owed by intestate to a creditor 
can be realized from them, equity will 
not require creditor first to pursue hist 
legal remedy against administrator and 
surety, and resort to decedent’s realty 
may be had in equity by alleging and 
proving the insolvency. Code 1940, Tit. 
61, § 217.—Moebes v. Kay, 2 So.2d 754. 

Where creditor alleged existence and 
establishment of debt of intestate by 
judgment against administrator but did 
not make out a case of equitable cog- 
nizance for an original deficiency of 
personal assets, and did not allege that 
the creditor had exhausted legal reme- 
dies against the administrator or sure- 
ty, or offer any excuse for failure to do 
so, bill did not establish a right of dis- 
covery of assets as against the intes- 
tate’s heirs at law. Code 1940, Tit. 61, 
apgette 244.—Moebes v. Kay, 2 So.2d 


Mo.App. The re-enactment of stat- 
ute providing for sale of real estate 
to pay debts of intestate with addi- 
tional provision for use of proceeds 
from such sale to pay expenses of ad- 
ministration, when necessary, would 
have no application in determining ad- 
ministrator’s right to thus apply pro- 
ceeds of sale made prior to such re- 
enactment. Mo.St.Ann. § 142, p. 88.— 
In re Claus’ Estate, 147 S.W.2d 199. 


Va. In suit in equity to subject 
lands of decedent to payment of his 
debts, court was not without jurisdic- 
tion to decree a sale of realty  be- 
cause the debt due widow had been 
reduced to judgment, and it ap- 
peared that rents_and profits would 
discharge such judgment within five 
years, since suit was not brought un- 
der statute providing for enforcement 
of lien of a judgment in equity. Code 
1919, §§ 53895, 6472.—Morrison v. Mor- 
rison, 14 §.H.2d 322, 177 Va. 417. 

The right to have rents sequestered 
and applied to payment of debts of 
decedent is a remedy to which credi- 
tor and not heir is entitled and heir 
cannot compel creditor to apply for 
such remedy against creditor’s wishes, 
but creditor may disregard the rents 
and ask that property be sold to sat- 


477 Va. 417. 


Le era: 
the debt, Code — 
rrison v. Morrison, 14 § 


i eR 
A widow may elect to pay debts an 
enjoy income from the property, — 
she is not bound to do so to protect — 
her interest, nor can heirs compel — 
her to do so to protect their interest. 
Code 1919, § 5117, as amended by Acts 
1924, c¢. 304.—Morrison v. .Morriso 
14 §.B.2d 322, 177 Va. 417. } 
A widow who as credito 
decree of sale of two-thirds inter 
of decedent’s realty which was su 
ject to his debts, as -the doweres; 
life tenant of property elected not 
pay the debts but to allow it to 
sold to satisfy them, widow was with- _ 
in her rights, notwithstanding she had £ 
collected from the property a suffi- 
cient amount of rents to discharge all 
debts. Code 1919, § 5117, as amended ~ 
by Acts 1924, c. 304.—Morrison_ vy, 
Morrison, 14 S.B.2d 322,177 Va. 417. 
} § 1487 PCa 
Ohio App. The provisions of stat- 
ute for appropriation to payment of 
deceased’s debts of proceeds arisir 
from sales in partition proceedings ~ 
where deficiency of assets is found to 
exist, do not supplant statutory pro- | 
visions requiring an administrator so 


ioe 


% 


one year or after expiration of on 
year after decedent’s death, admini: 
trator of estate of such decedent m 


to pay debts, such action supplants 
the action in partition. Gen.Code, §§ 
10510-2, 10510-36, 10510-51, 10510-52, 

12028; Const. art. 4, § 8.—Retterer v. — 
Retterer, 32 N.H.2d 513. ss 8 


§ 1489 


of distribution, administrators of an 
estate had authority to effect a sale © 
of personalty, and short of knowl- — 
edge or notice of a wrongful purpose 
a bank’s predecessor was in no posi- — 
tion to question a request by ad- — 
ministrators for transfer of sto 
made on presentation of a properly 
endorsed certificate, and without such 
knowledge, no liability could attach 
to bank for a transfer so made. Co , 
Civ.Proc. § 1523; Civ.Code, § 824.— 
Aronson y. Bank of America N. T. & 
8S. A., 109 P.2d 1001. iad] 
N.Y.Sur. Upon application made > 
more than 10 years after statutory 
creditors’ lien period of 18 months had 


prior to actual distribution of 

ceased’s estate which was settled wit 
out a court account, could not compel 
an accounting and a sale for his benefit 
of property which was unincumbered 
at time of deceased’s death but which 
was mortgaged by distributee prior to 
expiration of the statutory lien period 
Surrogate’s Court Act, §§ 207, 233.—In | 
re Frasinetti’s Estate, 22 N.Y.S.2d 718, _ 
175 Mise. 52. ‘ee 

§ 1490 


N.C. Where order was entered in 
1929 directing administratrix to pro- 
vide assets for satisfaction of 1925 
judgment against decedent but ad- 
ministratrix died without completing 
action to sell land to satisfy judg- 
ment, administrator d. b. n. subse- 
quently appointed was not barred by 
limitations from proceeding in 1940 to 
sell land to satisfy the judgment.— 
gions v. Smith, 11 S.H.2d 140, 218 N. 
. 382. 


§ 1492 

Pa.Orph. The power of the orphans’ 
court to supervise or direct the sale of 
real estate of an intestate dying with- 
out kin or spouse, though differently 


«i 


- invoked, is the same under section 24 of 
the Intestate Act of June 7, 1917, P.L. 
429, as amended by the Act of April 18, 
1923, P.L. 70, 20 B.S. § 137, under sec- 
tion 1301 of The Fiscal Code of April 
9, 1929, P.L. 343, 72 P.S. § 1 et sea., 
and under The Escheat Act of May 2, 
1889.-P.b. 66,227 P.8. 8 1 eb seq.—In 
re Rooney’s Estate, 38 D. & C, 524. 

‘ § 1493 ‘ 


> 
Ill.App. In administratrix’ | proceed- 
ing wherein she sought authority to sell 
realty allegedly belonging to intestate 
for purpose of paying debts and claims 
: against his estate, wherein it appeared, 
ae from averments of third party’s inter- 
_vening petition and affidavit in support 
thereof, that third party was in posses- 
sion of realty described in administra- 
trix’ petition, and claiming title thereto, 
- third party should have been made par- 
ty defendant in that proceeding and 
had a right to call trial court’s atten- 
tion to fact that she was not made a 
party defendant, and was entitled to 
intervene and file an answer. Smith- 
Hurd Stats. e. 3, §§ 379-384.—In re Mil- 
 ler’s Wstate, 35 N.W.2d 811, 311 Ill.App. 
280. 


settlement 


gaged realty, which consisted of brick 
and frame residences, for payment of 
debts with apportionment of balance 
: of proceeds among life tenants and 
ara sy remaindermen under will which di- 
rected executrix to sell frame residence 
for payment of debts, trial court was 

not authorized to sell brick residence 
solely for division of proceeds in ab- 


Bias | 
ube 
a to remain in realty until he disposed of 
—Bell y. Bell, 152 S.W.2d 263, 287 


IK. Ts 


WA § 1497 
Mont. A petition alleging that bene- 
fit or advantage to intestate’s estate 
and persons interested therein neces- 
_ sitated a sale by administrator of min- 
- ing elaims of the estate, in order to 
save much hardship, embarrassment, 
- and expense for the heirs, was insuf- 
Gr ficient to authorize an order of sale. 
 Rey.Codes 1935, §§ 10210, 10211, 10216. 
—In re Walker’s Hstate, 106 P.2d 341. 
A petition alleging that the benefit 
=f _ or advantage to intestate’s estate and 
persons interested therein required a 
sale of mining claims of the estate, 
~~ on ground that a present sale would 
fix the real value of the claims and 
_ thereby reduce the administrator’s fees, 
was insufficient to authorize an order, 
of sale. Rev.Codes 1935, 10210, 
- 10211, 10216.—In re Walker’s Bstate, 
106 P.2d 341. 
The statutes relating to the sale of 
mining property would not authorize 
order directing the sale of mining 
Riaims of estate of intestate under peti- 
tion alleging that the benefit to the es- 
tate and the persons interested therein 


nee such remainderman’s interest was 


ry 
et ment, and expense for the heirs, and 
that a present sale would fix the real 
a7 value of the claims and thereby reduce 
administrator’s fees, where there was 
no attempt to comply with the statutes 
relating to the sale of mining property. 
Rey.Codes 1935, §§ 10205-10209.—In re 
Walker’s Estate, 106 P.2d 341. 

: 1508 

N.C. Where summons which was is- 
sued in proceeding authorizing sale 
_ of intestate’s land because of insuffi- 
, ciency of personal estate to pay debts 
was endorsed by defendants whose 
-pmames appeared under statement that 
_ they accepted service, the endorsements 
were “prima facie evidence” of service 
of the summons, regularity of which 
was not challenged by the parties af- 
fected, and the summons was admissi- 
ble in subsequent partition action by 
- ereditor who had purchased intestate’s 
nterest in the land at the sale.—Cox 
yh Wright, 11 S.W.2d 158, 218 N.C, 


§ 1515 
Neb. Where every estate creditor 
with an unpaid claim filed in writing 
with the district court a request that 
executor’s application for a license to 


mee of a nonresident remainderman,, 


sell realty to pay debts 


ssed 
on-ground that they were not de- 


manding payment of their claims and 
that a sale under prevailing economic 
conditions would cause a sacrifice of 


realty for a mere fraction of its value, 


the district court properly dismissed 
the application, since such an applica- 
tion is brought for the benefit of 
ereditors, and they should have the 
right to ask that it be dismissed be- 
cause of prevailing conditions.—In re 
Erwin’s Estate, 296 N.W. 330. 
§ 1518 


Ala. Where executors of deceased par- 
ty to joint adventure relating to green- 
house and nursery business sought to 
have equity court order sale of the prop- 
erty, equity court was not limited by 
statute authorizing sale of perishable 
property of a decedent, but its jurisdic- 
tion was more extensive in scope and 
was based on its traditional powers to 
consider the joint adventure contract 
and the circumstances and to exercise 
its discretion in the best interests of all 
the parties. Code P2923). $533 2— 
Pfingstl v. Solomon, 197 So. 12. 

§ 1519 

Il.App. Claims against an_ estate 
are not “liens’’ upon land belonging 
to estate and may be questioned by 
heirs in a proceeding to subject land 
to sale for payment of debts.—Meyer 
DG ges a 33 N.BH.2d 738, 309 Ill.App. 


1532 \ 

Ky. In proceedings for settlement of 
testatrix’ estate and sale of mortgaged 
realty, which consisted of brick and 
frame residences, for payment of debts 
with apportionment of balance of pro- 
ceeds among life tenants and remain- 
dermen under will which directed ex- 
ecutrix to sell frame residence for pay- 
ment of debts, a judgment was proper 
in directing sale of frame residence, 
first, for payment of debts, and in or- 
dering sale of both residences if the 
first did not yield a sufficient amount, 
and trial court had power to grant 
prayer of statutory guardian for infant 
remaindermen for commutation of their 
interests, and infants could be regarded 
with other parties except absent non- 
resident remainderman.—Bell y. Bell, 
152 S.W.2d 263, 287 Ky. 7. 

In proceedings for settlement of tes- 
tatrix’ estate and sale of mortgaged 
realty, which consisted of brick and 
frame residences, for payment of debts 
with apportionment of balance of pro- 
ceeds among life tenants and remain- 
dermen under will which directed ex- 
ecutrix to sell frame residence for pay- 
ment of debts, a judgment. directing 
sale of realty was erroneous to extent 
that it affected undivided one-sixth in- 
terest belonging to absent nonresident 
remainderman, but it was proper to 
take out one-sixth of proceeds and ad- 
judge the life tenants the income there- 
from, the judgment providing for in- 
vestment on proper security for pay- 
ment thereof to nonresident upon ter- 
mination of life estates.——Bell v. Bell, 
152 S.W.2d 263, 287 Ky. 7. 

Tex.Civ.App. A proper order of pro- 
bate court, authorizing sale of property 
of decedent’s estate by administrator 


thereof, is essential to validity of such - 


sale. Vernon’s Ann.Ciy.St. art. 3553.— 
Rudolph y. Smith, 148 S.W.2d 225. 


§ 1 
Pa.Orph. While 

the sale of real estate of an escheated 
estate may properly be made by the 
escheator, authority to sell and execute 
the deed must be given to the adminis- 
trator or executor.—In re Rooney’s Ds- 
tate, 38 D. & C. 524. 


§ 1538 

Ga. An order granting leave to sell 
land of decedent operates as an ad- 
judication that land must be admin- 
istered either for purpose of paying 
debts or making distribution, and op- 
erates to intercept the devolution of 
title to land into the heirs as provided 
for in statute of descent. 
$$ 1138-901, 113-1706.—Wilcox v. 
Thomas, 12 §.H.2d 343, 191 Ga. 319. 

A judgment of the court of ordinary, 
authorizing administrator to sell land 
of decedent, which was granted after 


534 j 
an application for 


Code 1938,. 


sold in order to b d 
tered by administrator.—Wilcox | 
Thomas, 12 S8.B.2d 343, 191 Ga. 319. 

Mo. Where a probate court makes 
an order of sale of realty on applica- 
tion of one who is not authorized by 
statute to make application, the order 
is void. Mo.St.Ann. § 146, p. 94,—Lin- 
ville v. Ripley, 146 S.W.2d 581. 

Neb. 'The dismissal, upon creditors’ 
request, of an executor’s application to 
the district court for a license to sell 
realty to pay debts, did not bar 
future action by the district court, 
upon due application: and showing by 
the executor, or by the county court 


having jurisdiction, to require the ex-. 


ecutor to apply to the district court 
for a license to sell realty for pay- 
ment of debts.—In re Erwin’s Ustate, 
296 N.W. 380. 


§ 1541 ~ 

Cal.App. At any time before decree 
of distribution, administrators of an 
estate had authority to effect a sale 
of personalty, and short of knowledge 
or notice of a wrongful purpose, a 
bank’s predecessor was in no position 
to question a request by administra- 
tors for transfer of stock made on 


presentation of a properly endorsed | 


certificate, and without such knowl- 
edge, no liability could attach to bank 
for a transfer so made. Code Civ. 
Proc. § 1523; Civ.Code, § 324.—Aron- 
son v. Bank of America N. T. & S. A., 
109 P.2d 1001. 

Mo. Where petition in probate court 
for sale of intestate’s realty was insti- 
tuted under statute providing that a 
ereditor or any other person interested 
in estate may file such petition, and it 
affirmatively appeared from __ probate 
court’s record that petitioner was not 
entitled to petition for sale because it 
was not a creditor nor interested in es- 
tate, probate court had no jurisdiction 
to enter a judgment ordering sale of 
realty, and such judgment was void 
and subject to “collateral attack’. Mo. 
St.Ann. § 146, p. 94.—Linville v. Ripley, 
146 S.W.2d 581. 

Okl. A finding of county court, that 
real estate belonging to estate which 
was sought to be sold by administra- 
tor was not a homestead, constitutes 
adjudication of homestead character 
of land which is not subject to col- 
lateral attack in subsequent action in 
district court to cancel administrator’s 
sale on ground that property was in 
fact a homestead.—Continental Oil Co. 
v. Helms, 105 P.2d 214. 


§ 1543 

Ky. Where a sale of decedent’s real 
estate ig a coercive sale for the pay- 
ment of debts, the real estate must be 
appraised, but if the sale is primarily 
for the purpose of effecting a division 
of the proceeds thereof, the .property 
need not be appraised. Civ.Code Prac. 
§§ 428, 490, subd. 2.—Rogers v. Cock- 
rell, 151 S,W.2d 54, 286 Ky. 371. 
_ Where petition and amended petitions 
in action by heirs and creditor of de- 
cedent against remaining heirs and 
creditor to sell real estate of decedent 
set up names of joint owners of realty 
and their respective interests therein 
and alleged that owners were in pos- 
session thereof, and defendants filed 
an agreement that realty should be 
sold on account of its indivisibility free 
of liens and proceeds held by court 
subject to liens and claims, the action 
was treated primarily as one to sell 
realty on the ground of its “indivisi- 
bility” and was not a “coercive sale” 
within meaning of statute providing 
therefor, and hence appraisement before 
sale was not necessary. Civ.Code Prac. 


' §§ 428, 490, subd. 2.—Rogers v. Cock- 


rell, 151 S.W.2d 54, 286 Ky. 371. 


§ 1544 

Kan. On appeal from probate court 
to district court from order directing 
sale'-of property by administrator for 
payment of debts, district court had 
same power and jurisdiction ag though 
it had obtained original jurisdiction of 
spar hea bebe Bing wate Ea 59-2408. 
—Meech y. rigsby, 113 P.2d 1091, 
153 Kan, 784, e, 


7 
& 


‘edness which was secured by first lien 


g in: Dying 
land in cancellation of indebt- 


on the land, the district court in cer- 
tiorari proceeding had power to annul 


the order of the probate court and the 


deed executed by virtue of such order. 
Vernon’s Ann.Civ.St. arts. 932-934, 939, 
3430, 3698, 4329; Vernon’s Ann.St. 
Const. art. 5, §§ 8, 16.—McDonald_ v, 
Edwards, 153 S.W.2d 567, affirming 115 
S.W.2d 762. ; 

§ 1554 


/Kan\ Where widow possessed home- 
stead right in one acre of tract com- 
posed of city Jots which administrator 
sought to sell for payment of debts, but 
widow had never selected particular 
land claimed, and trial court had im- 
properly set aside as a homestead lots 
divided by an alley, purchaser of prop- 
erty under contract with administrator 
was entitled to a new trial to enable 
widow to make definite selection of 
homestead property and to determine 
other undecided issues. Gen.St.Supp. 
1939, 59-403, 59-2235, 59-2249, 59-2251. 
—Meech yv. Grigsby, 113 P.2d 1091, 153 
Kan. 784, 

Where no appeal had been perfected 
within 30 days from order allowing 
claim against estate for funeral ex- 
penses, and only appeal taken, which 
was subsequent to 30-day period, was 
from order refusing to dismiss adminis- 
trator’s petition to sell realty to pay 
debts, wherein widow contended she 
had no formal notice of hearing on 
claim but did not contend that it was 
not a meritorious claim, widow could 
not complain of allowance of claim. 
Gen.St.Supp.1939, 59-2401(5), 59-2404.— 
Meech v. Grigsby, 113 P.2d 1091, 153 
Kan. 784, 


Tex. Where application to district 
court for writ of certiorari sought to 
have order of probate court authoriz- 
ing sale of land and deed executed by 
administratrix pursuant thereto can- 
celed, but did not seek to divest title 
to the land out of the purchaser or its 
assigns, judgment annulling the order 
and deed would not divest title out of 
the purchaser or its assigns and such 
question remained undetermined, Ver- 
non’s Ann.Civ.St. arts. 932-934, 939, 
3430, 3698, 4329; Vernon’s Ann.St. 
Const. art. 5, s§ 8, 16.——MecDonald v. 
Edwards, 153 .W.2d 567, affirming 
115 S.W.2d 762. 


Where heirs at law of decedent 
brought certiorari proceeding to have 


‘annulled order of probate court au- 


thorizing administratrix to convey de- 
ecedent’s land to creditor in cancella- 
tion of the debt, and the deed executed 
in accordance with the order, the judg- 
ment annulling the order and deed was 
construable as neither adjudicating title 
of the land conveyed by administratrix 
nor the individual title of the adminis- 
tratrix, and therefore was not con- 
struable as undertaking to annul her 
deed in so far as it might have con- 
veyed her individual interest, subject 
to payment of community debts. Ver- 
non’s Ann.Civ.St. arts. 932-934, 939, 
3430, 3698, 4329; Vernon’s Ann.St. 
Const. art. 5, §§ 8, 16—McDonald v. 
Edwards, 153 S.W.2d. 567, affirming 
115 S.W.2d 762. 
§ 1557 

Ga. In equity suit by daughter of 
decedent to enjoin administrator’s sale 
of decedent’s real estate, which had 
been authorized by order of court of 


ordinary upon citation duly published, . 


petition held to set forth no facts suffi- 
cient to justify interference by equity 
under statutory provision setting forth 
circumstances under which equity will 
interfere in administration of estates. 
Code 1933, § 37-403.—Wilcox v. Thom- 
as, 12 S.H.2d 348, 191 Ga. 319. 

Where petition in equity suit by 
daughter of decedent to enjoin admin- 
istrator’s sale of decedent’s real estate 
failed to state facts sufficient to justify 
interference of equity, under statute 
setting forth circumstances under 
which equity will interfere in admin- 
istration of estates, the refusal to en- 
join sale or grant other extraordinary 
relief prayed for in connection with 


adm n of 
regardless of whether 


a right to participate in estate as heir 
of decedent. Code 1933, § 37-403.— 
Wilcox v. Thomas, 12 S.B.24 343, 191 


Ga. 319. 
§ 1558 

Ky. Where realty was sold by a 
master commissioner under judgment 
in proceedings for settlement of testa- 
trix’ estate and sale of realty for pay- 
ment of debts, trial court should have 
required a proper and sufficient report 
of sale by master commissioner show- 
ing whether both parcels were sold, 
what property was sold, and how it was 
ROL aron v. Bell, 152 S.W.2d 2638, 287 

Yat. 

Neb. As decedent’s heirs are afforded 
no statutory protection in administra- 
tor’s sale of personal property of es- 
tate for payment of debts by notice 
thereof, public auction, and _ special 
bond, as in case of sale of land, for 
such purpose, special duty rests on ad- 
ministrator to dispose of such property 
for best interests of all heirs, whom he 
is commissioned to represent. Comp. 
St.1929, § 30-1101 et seq—Meade vy. 
Vande Voorde, 299 N.W. 175. 

§ 1562 

Pa.Orph. The orphans’ court may 
authorize a private sale of real estate of 
an intestate dying without kin or 
spouse, but in so doing must require 
the entry of security as required by the 
relevant statutes and will exercise its 
discretion as to advertisement by re- 
quiring that public notice of the pro- 
posed sale be given in the manner re- 
quired by section 16(m) of the Fiduci- 
aries Act 20 P.S. §§ 570-572, relating 
to private sale of real estate for pay- 
ment of debts, in order to insure that 
the property bring the best possible 
price——In re Rooney’s Estate, 38 D. & 
C. 524. 

Pa.Orph. The bishop of a Roman 
Catholic diocese was not required by 
the orphans’ court to file a bond as 
security in the sale of real estate un- 
der the act of June 7, 1917, P.L. 388, 
revised price act, 20 P.S. § 1561 et 
seq., where the property was devised 
to a designated congregation in fee 
simple without limit as to the use of 
the devise, and there was no person, 
corporate or otherwise, who had any 
eontrolling interest in the proceeds of 


the sale except  petitioner—In re 
Keefe’s Hstate, 89 P.L.J. 429. 
8 1566 


Pa.Orph. Security entered by an es- 
cheator for the faithful performance of 
his duties as such does not, even 
though he is also administrator of the 
escheated estate, satisfy the statutory 
requirement that the administrator give 
bond to account for the faithful appli- 
eation of the purchase money of es- 
cheated real estate according to the de- 
eree of the court; another bond must 
be entered for this purpose.—In re 
Rooney’s Hstate, 38 D. & C. 524, 


§ 1573 

Wash. In absence of statute requir- 
ing that personal notice of sale of real 
property in probate proceedings be 
given to persons interested in the es- 
tate, only notice of sale by posting and 
publication is necessary. Rem.Rev.Stat. 
§ 1497.—Farley v. Davis, 116 P.2d 263. 

Notice of sale of real property in pro- 
bate proceedings by posting and pub- 
lication is required only in respect to 
the hearing of the final report and peti- 
tion for distribution. Rem.Rev.Stat. 
§ 1532.—Farley v. Davis, 116 P.2d 263. 

Where no request for special notice 
of the sale of real property in probate 
proceedings was ever made by an heir, 
and the court had never expressly or- 
dered that special notice be given, un- 
der the statutes, the party was not en- 
titled to such special notice. Rem.Rey. 
Stat. §§ 1434, 1494.—Irarley vy. Davis, 
116 P.2d 263. 

8 1587 

Mich. Where plaintiffs purchased 
land belonging to their father’s estate 
from bank which was administrator of 
the estate and broker who agreed to 
obtain money necessary to complete 
the transaction, being unable to sell 
note and mortgage executed by plain- 


oad: 
daughter showed — 


conduct of the bank in its dealings 
with plaintiffs, either as administrator 
or as owner of the mortgage 
mortgage was not void on 
that the bank committed an 
self-dealing in violation of it 
ciary duty or on ground tha 
transaction constituted an attemp 
the bank to acquire property of 
it was trustee. Comp.Laws 192: 
15824.—Wright v. First Nat. Ba 


Where plaintiffs purchased lan 
longing to their father’s estate f: 
bank which was administrator 
estate and broker who agreed 1 ) 
tain money necessary to complete 1 
transaction, being unable to sell 
and mortgage executed by pl f 
assigned them to bank whic Ir 
nished the money, action of ba ert 


of statute providing that an admi 
trator shall not purchase nor be i 
terested in purchase of decedent’s land > 
sold by the’ administrator. Comp 

Laws 1929, § 15824.—Wright v. Firs 
Nat. Bank of Monroe, 297 N.W. 505, 29' 
Mich, 315. . is 

Where plaintiffs purchased land 

longing to their father’s estat “tr 
bank which was administrator of tl 
estate and broker who agreed to ob 
tain money necessary to complete 
transaction, being unable to 
and mortgage executed by 
assigned them to the bank which 


only, and the mortgage would n 
set aside in view of evidence e 
lishing that there was no fraud 
conscionable conduct on the part 
bank. Comp.Laws 1929, bape Waxes 
Wright v. First Nat. Bank of Mo 
297 °N.W.' 505, 297° Mich) 315.7 

Neb. An administrator’s sale of 


y 
Comp.St.1929, § - 
Vande Voorde, 299 N.W. 175 


Statutory notices by publicati 

hearings on petition for appointmen 
of administrator of decedent’s e: 
and final settlement of administrato: 
account do not afford decedent’s 
constructive knowledge of extr 
nary events in administration of 
such as administrator’s sale of pers 
property thereof to himself for m 
less than its true value in violation 
statute. Comp.S8t.1929, ; 30-11: 
Meade v. Vande Voorde, 299 N.W. 175. 


Failure to notify decedent’s heirs’ o 
proposed sale of personal property o 
estate to administrator prevents court 
from authorizing or approving suc 
sale, though such notice is not required 
by statute, as administrator is trustee 
for heirs.—Meade v. Vande Voorde, 299 
N.W. 175. ae 


Pa. Ordinarily a sale of deceased 
property by administratrix to herself — 
individually through an intermediate 
party is voidable—In re McRobert: 
Estate, 19 A.2d 407, 341 Pa, 524, — 


§ 1591 ; 
Okl. A statute which provides th 
no executor or administrator can pu 
chase property of estate does not pro 
hibit a former administratrix from 
purchasing property of estate at bona 
fide sale after resignation and appoint- 
ment of succeeding administrator. 58 
OklSt.Ann. § 496, St.1931, § 13814— 
Continental Oil Co. v. Helms, 105 P. — 
2d 214. : 


§ 1600 

Pa.Orph. The Act of 7 June 1917, 
P.L. 447, section 16, 20 P.S. § 551 et 
seq., merely requires the court to re- 
ceive a higher offer for real estate to 
be sold privately for decedents’ debts, — 
and not to decline a proposed sale for — 
a fair price and a better price than — 
could be obtained at public sale, on — 
the ground that a better price might 


be obtained at a later date—In re 
- Leinbach’s Estate, 33 Berks 191. . 
4 Pa.Orph. Where sale of a decedent’s 
real estate was advertised for a certain 
hour. without reference to whether 
standard or daylight saving time should 
apply, and where after the first inser- 
tion of the advertisement and the day 
of sale daylight saving time was estab- 
lished for churches and business houses 
in the borough wherein decedent’s prop- 
erty was located, and where the proper- 
ty was sold at the hour fixed on day- 
light saving time, and where a bidder 
J who arrived at the place of sale at the 
f hour fixed on standard time and after 
the property had been struck down for 
$480.00, was willing to pay at least 
$800.00, and where a reputable real 
estate company placed in escrow the 
‘sum of $400.00 as a down payment in 
support of an $800.00 bid, a re-sale of 
the property was ordered.—In re Yost’s 
Hstate, 14 Northumb.L.J. 400. 
It is the duty of the Orphans’ Court 
.see that a fair value is received for 
decedent’s real estate, and.a purchase 
e 


i 


the situation of a bidder at a master’s 
- sale in chancery; his bid is but an offer 
to the court which may be accepted or 
not in its discretion.—In re Yost’s Hs- 
cate, 14 Northumb.L.J. 400. 
ay § 1631 
Ala, Where there was a pending pe- 
tition for confirmation of sale of store- 
house by administrator, evidence 
‘showed that purchaser had expended 
large sum in improvement of property, 
nd there was no evidence of bad faith 
on part of administrator or purchaser, 
eport of register, in so far as it 
arged administrator with rent on 
rehouse, was improper, and sale, if 
ce agreed to be paid for property 
its then condition was reasonably 
air, should be confirmed by court, and 
purchaser should be charged with in- 
terest on purchase money according to 
contract rate, and property| charged 
with a lien for full payment of purchase 
; cere re Adkins’ Hstate, 197 So. 


Wash. Under statute, a bid of $13,- 
800 on real property, unaccompanied 
by a deposit of 20 per cent. need not be 
accepted by executor when land previ- 
ously was sold for $13,600 to another 


Ry 


by In confirming sale in probate pro- 
ceedings, a court is required to consid- 
er value of the property, and in the 
absence of any indication to contrary, 
it must be presumed that it did so.— 

Farley v. Davis, 116 P.2d 263. 

- Questions affecting sale of property 
by executor are matters intrinsic in the 
probate proceeding, and are concluded 
By order of confirmation and the sub- 
sequent decree of distribution, unless 
there be an affirmative showing of 
- fraud.—Farley v. Davis, 116 P.2d 263. 


§ 1647 

Pa. Sale of deceased’s property by 
administratrix to herself individually 
through an intermediate party could 
not be rescinded where petition to set 
sale aside was not filed until nearly 
nine years after order of confirmation 
and delivery of deed and title, in the 
meantime, had passed through a series 
of bona fide purchasers for value.—In 
& ge foe Estate, 19 A.2d 407, 341 
Le 


§.D. A provision of written bid for 
purchase of decedent’s realty at ad- 
ministrator’s sale that if land was con- 
firmed to bidder and he refused to 
pay balance of purchase price, down 
payment should be forfeited and re- 
tained by administrator, afforded no 
ground to set aside order cofirming 
sale, even if bidder could refuse to ac- 
cept land, forfeit down payment, and 
thereby rid himself of obligation to 
make further payment or complete 
transaction before confirmation of 
sale, as such provision related only to 
events following confirmation.—In re 
Oleson’s Estate, 297 N.W. 448. 


1600 «EXECUTORS AND AD 


§ 1648 P fxd : 

Ga. Where same persons were ad- 
ministrators of the wife’s estate and 
executors of husband’s estate, and, hay- 
ing obtained from the ordinary orders 
to sell the land belonging to each es- 
tate, the lands belonging to both es- 
tates were by executors and adminis- 
trators ecfied off and sold at public sale 
together at one time, after heirs and 
legatees had entered into an agreement 
that property might be so sold, sale 
could not on such ground be after- 
wards treated ag invalid by one of 
heirs and legatees who had entered 
into such agreement. Code, § 113-1720. 
—Guthrie v. Moran, 15 §.H.2d 890. 

§ 1649 

Neb. Ratification of administrator’s 
sale of estate’s assets to himself by 
decedent’s heirs with knowledge of 
sale is complete defense to their action 
against administrator to impress trust 
on title to property purchased.—Meade 
v. Vande Voorde, 299 N.W. 175. 

Failure of decedent’s heirs to appear 
at hearing on petition for final settle- 
ment of administrator’s account, in 
which he reported sale of estate’s as- 
sets, consisting of school land_ lease, 
to himself is merely evidence of their 
ratification of such sale—Meade v. 
Vande Voorde, 299 N.W: 175. 

A decedent’s heirs’ long continued ac- 
quiescence in county court’s order ap- 
proving administrator’s final account, 
in which he reported sale of estate’s as- 
sets to himself, may evidence conclu- 
sive ratification of such sale-—Meade 
v. Vande Voorde, 299 N.W. 175. 


§ 1653 
Mich, Where plaintiffs purchased 
land belonging to their father’s estate 
from bank which was administrator 
of the estate, and broker who agreed 
to obtain money necessary to com- 
plete the transaction, being unable to 
sell note and mortgage executed by 
plaintiffs, assigned them to bank 
which furnished the money, and on 
plaintiffs’ default they entered into 
escrow agreement under which they 
sold equity of redemption to bank 
and executed deed in bank’s favor, 
which became absolute on April 1, 


1933, action wherein plaintiffs at- 
tacked validity of mortgage and deed, 
brought in December, 1939, after 


death of three material witnesses was 
barred by ‘‘laches.” Comp.Laws 1929, 
§ 15824.—Wright v. Wirst Nat. Bank 
of Monroe, 297 N.W. 505, 297 Mich. 


Oki. The three-year statute of lim- 
itations applicable to actions for re- 
covery of estate sold by executor or 
administrator by heir or ‘other person 
claiming under deceased, and not five- 
year statute applicable to actions by 
heirs of deceased person to recover 
realty sold by administrator, is ap- 
plicable in action by heirs of deceased 
to set aside sale by administrator. 1 
Okl.St.Ann. § 93, subd. 2; 58 Okl. 
St.Ann. § 493, St.1931, § 99, subd. 2, 
§ 1311.—Continental Oil Co. v. Helms, 
105 P.2d. 214. 

A statute requiring commencement of 
actions for recovery of property sold 
by administrators within three years 
from discovery of fraud or other 
ground on which action is based is 
set in motion by constructive notice of 
fraud, or other grounds. 58 OkI.St. 
Ann. § 493, St.1931, § 13811.—Conti- 
nental Oil Co. v. Helms, 105 P.2d 214. 

§ 1655 

Fla. Where county judge’s 
confirming administrator’s sale, 
not appealed from, nor reversed, set 
aside or altered, it became absolute 
by passage of time and was not subject 
to collateral attack by petition, filed 
over two years and three months after 
sale, to vacate and set aside such 
order.—Taylor v. Merwin, 198 So. 827. 

La. Certain children of deceased par- 
ents could not attack the administra- 
tion of the successions and an admin- 
istrator’s sale on grounds that they 
were not notified of proceedings for 
administration, that if they had been 
notified they could have paid succession 
debts, and that property was never ad- 
vertised and sold at public sale where 


order, 
was 


red | 
regularly appoi 


} 


was taken, that p 
filed showing a lis 
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Tex.Civ.App. Where sale of land was 
effected by execution of a deed to pur- 
chaser in conformity with an_ or- 
der of probate court confirming sale, or- 
der became completely executed and 
could not be collaterally attacked in pro- 
bate court, since order acquired char- 
acter of a “muniment of title” and, re- 
gardless whether order was void or 
voidable, power to declare it void in- 
volved exercise of power to try title 
to land, which was exclusively vested, 
under the Constitution, in the district 
court.—Benefield v. Benefield, 142 S.W. 
2d 835. 

Wash. The allowance and payment 
of a commission by an executor to a 
real estate agent for services in the sale 
of land are matters intrinsic in the 
hearing of the final report and cannot 
be collaterally attacked—Farley  v. 
Davis, 116 P.2d 263. 

§ 1657 

Ga. “Irregularities”, within statute 
providing that to divest title of heirs 
at law, administrator shall have author- 
ity to sell, and if there shall be irregu- 
larities, or if he shall fail to comply 
with law as to mode of sale, sale shall 
be voidable except as to innocent pur- 
chaser, refers to such matters as mode 
of advertising, or other irregularities in 
the procedure. Code, § 113-1720.— 
Guthrie v. Moran, 15 S8.H.2d 890. 

Ohio App. Where, in administrator’s 
proceeding to sell realty for the pay- 
ment of debts, a public sale was or- 
dered by the court and wag held and 
confirmed, and the purchaser received 
his deed, the sale would not be set 
aside on exceptions thereafter filed on 
ground that there was’ no compliance 
with statute dealing with notice of sale 
for the reason that 28 days had not 
elapsed from the first publication of no- 
tice to the date of sale. Gen.Code, § 
10510-38.—Richecreek v. Clark, 28 N. 
H.2d 670, 64 Ohio App. 305. 

Ohio App. Where sale of real estate 
by executor was invalid, because ex- 
ecutor was. secretly interested as joint 
purchaser, the proper parties had op- 
tion of either accepting sale as made, 
collecting the balance on purchase 
price, and requiring a proper account- 
ing by executor or in the alternative 
of having conveyance set aside.— 
Kuehner v. Johnson, 34 N.H.2d 996. 

Wash. The necessity of the sale of 
land by an executor is a matter inher- 
ent in the probate proceedings, and 
cannot be set aside except for fraud 
in procuring the order of sale, or of 
confirmation.—Farley v. Davis, 116 P. 


2d 268. 
§ 1676 

Ga. In suit by one of heirs and lega- 
tees to have deeds executed by admin- 
istrators of wife’s estate and executors 
of husband’s estate cancelled as clouds 
on title, and to require administrators 
and executors to readvertise lands of 
both estates and to enjoin them from 
purchasing lands at their own sale, 
testimony as to an agreement of heirs 
and legatees that entire property of 
both estates might be offered and sold 
together at one time was properly ad- 
mitted in evidence. Code, § 113-1720.— 
Guthrie v. Moran, 15 S8.H.2d 890. 

Ind.App. Where _ petition averred 
that sales by administrator were void, 
that administrator falsely and fraudu- 
lently represented to court that admin- 
istrator had sold realty at public auc- 
tion in accordance with court’s order, 
that false report was made to induce 
court to act thereon, that court, rely- 
ing on report, approved sales and deed 
to purchasers, that purchasers had 
knowledge of report’s falsity, and that 
petitioners seeking to have sales set 
aside had no actual knowledge of the 
fraud until long after sales, petition 
showed ‘fraud in procurement of the 
judgment” sufficient to form the basis 
for setting aside the sales, and judg- 
ment entered in connection therewith. 


Ce 


1 to sell real estate and 
there was a determination of necessity 
for the sale, to pay obligations of the es- 
tate and expenses of administration, and 
the sale was made and confirmed, a 
petition by an heir to set the sale aside, 
in which there was no allegation that 
the order of sale or of confirmation was 
induced by fraud; presented intrinsic 
issues and the orders were conclusive 
of their regularity. Rem.Rey.Stat. § 
1504.—Farley v. Davis, 116 P.2d 2638. 

Where there were no allegations of 

fraud in connection with appraisements 
of property in probate proceedings or 
in connection with the sale itself, of 
conspiracy between executor and pur- 
chaser to dispose of property for less 
than fair value, that executor knew 
property to be worth more than ap- 
praised value, that court was not con- 
versant with true value of property at 
time of confirmation of the sale, that 
property could have been sold for 
amount in excess of what it actually 
brought, or that the heir was not fully 
informed of the sale price prior to con- 
firmation or to entry of decree of dis- 
tribution, the petition of the heir at- 
tacking the sale was insufficient.—Far- 
ley v. Davis, 116 P.2d 263. 
- Where heir alleged that he was told 
by the executor that the property in 
probate proceedings would not be sold 
within the ten-year period specified in 
the will, and that he relied on the 
executor’s representations, failing to 
watch the probate proceedings, but 
failed to allege in complaint that such 
representations were made with intent 
to deceive, to prevent him from watch- 
ing the proceedings, or to keep him 
away from the sale, there were not suf- 
ficient grounds alleged to set aside the 
sale because of fraud.—Farley v. Davis, 
116 P.2d 263. 

Where, from facts alleged in a com- 
plaint by an heir attacking the sale of 
property by an executor, there can be 
no reasonable inference of fraud con- 
cerning the sale, under the statute, the 
confirmation of the sale is absolutely 
conclusive as to regularity and the in- 
strument of conveyance is not open to 
attack. Rem.Rev.Stat. § 1504.—Farley 
vy. Davis, 116 P.2d 263. 

§ 1683 

La. Where property supposed to be- 
long to a succession is sold to pay 
the debts thereof and the proceeds of 
sale are paid to the creditors, the 
obligation in warranty of the heirs of 
the succession, as well as the obliga- 
tion of the creditors who are paid, 
should be limited to reimbursement of 
the price for which the property was 
sold. Rev.Civ.Code, arts. 2621, 2624; 
‘Code Prac. art. 711.—Little v. Barbe, 
198 So. 368, 195 La. 1071. 

Ohio App. Where sale of real estate 
by executor was set aside for inva- 
lidity because executor was secretly in- 
terested as a joint purchaser, but 
other purchaser had no intent to do 
rene. and had no actual knowledge 
that transaction was illegal, the other 
purchaser was guilty of no more than 
constructive fraud and was not im- 
properly allowed as a claim the mon- 
ey paid out by him on the purchase 
price, though he could not be heard 
to say that he did not know the law. 
—Kuehner v. Johnson, 34 N.H.2d 996. 

Where sale of real estate by execu- 
tor was set aside for invalidity be- 
cause executor was secretly interested 
as joint purchaser with one who act- 
ed in good faith, and purchaser in 
good faith was required to account for 
rents and profits received during pe- 
riod of possession, the purchaser 
should have been allowed interest on 
his purchase price advancement.— 
Kuehner v. Johnson, 34 N.H.2d 996, 

Where sale of real estate by execu- 
tor was set aside for invalidity be- 
eause executor was secretly interested 
ag joint purchaser, payments thereto- 
fore made by executor to life tenant 
on representation that payments were 
interest on one-half of purchase price 
for which executor held an unrecord- 
ed mortgage were to be taken into ac- 


é Ae lrel stag SIV 
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z “pa : ‘ ‘ 
Wash. Where executor _ petitioned 
court for authority 


count in determining amount owed by 
or to bona fide participant in the pur- 
a teed ap 2 Johnson, 34 N.H.2d 


Where sale of real estate by execu- 
tor was set side for invalidity because 
executor was secretly interested as 
joint purchaser with one who acted 
in good faith, and bona fide purchaser 
was charged rental on entire farm 
for period of possession although dur- 
ing years of operation he had account- 
ed to executor and paid to him the 
profits on a 50-50 basis, purchaser 
was entitled to credit for amount paid 
by executor to life tenant as interest, 
to extent required to reimburse pur- 
chaser for his original advancements 
on the purchase price—Kuehner v. 
Johnson, 34 N.H.2d 996. 

Where sale of real estate by execu- 
tor was set aside for invalidity be- 
cause executor was secretly interested 
as joint purchaser with one who acted 
in good faith, either or both executor 
and bona fide purchaser were entitled 
to credit for any amount that either 
or both paid through their ownership 
to person entitled to the income, as 
long as such person received what he 
was entitled to, though executor sur- 
reptitiously and unknown to either 
bona fide purchaser or the person en- 
titled -to income paid the income on 
an improper basis.—Kuehner vy, John- 
son, 34 N.E.2d 996. 


§ 1696 

Mo. Where probate court was with- 
out jurisdiction to order and approve 
sale of intestate’s realty, it was not 
equitable for administrator to retain 
proceeds from sale and such proceeds 
were to be refunded to proper party.— 
Linville v. Ripley, 146 S.W.2d 581. 


N.H. Where it appeared that mort- 
gagee assigned mortgage note and 
mortgage to bank to secure in part 
bank’s loan to mortgagee, that mortga- 
gor’s successor in interest conveyed his 
equity of redemption to mortgagee’s 
executor who sold property, paid cash 
received to bank and assigned mort- 
gage for balance of purchase price to 
bank which discharged original mort- 
gage, residuary legatee 
mortgagee did not suffer loss because 
of discharge of original mortgage by 
bank which had terminated the residu- 
ary legatee’s inchoate right to reas- 
signment of note and mortgage by 
satisfying its claim against original 
mortgagee’s estate by foreclosure on 
other property mortgaged to bank.— 
Phinney v. Cheshire County Say. Bank, 
16 A.2d 363. 

Where it appeared that mortgagee 
assigned mortgage note and mortgage 
to bank to secure in part bank’s loan 
to mortgagee, that mortgagor’s succes- 
sor in interest conveyed his equity of 
redemption to mortgagee’s executor 
who sold property, paid cash received 
to bank and assigned mortgage for 
balance of purchase price to bank which 
discharged original mortgage, residua- 
ry legatee of original mortgagee’s es- 
tate could not complain because bank 
eredited mortgagee’s estate with only 
the cash received and not amount of 
new mortgage executed by purchaser 
and assigned by executor to bank.— 
Phinney v. Cheshire County Sav. Bank, 
16 A.2d 368. 

§ 1700 


Ky. Where realty of an estate or- 
dered to be sold was appraised at $4,- 
100, it could not be said that highest 
and best bidder who purchased realty 
for $3,650 was not a “bona fide pur- 
chaser”’.—Howard v. Howard, 150 S&S. 
W.2d 653, 286 Ky. 139. 


Tex.Civ.App. Where deed of adminis- 
trator’s intestate and other owners of 
realty bore date prior to that borne by 
their grantee’s deed to intestate, in- 
nocent purchasers under administra- 
tor’s sale claimed title as against gran- 
tee under first deed, and filing date of 
such two deeds was the same, it was 
immaterial that first deed was re- 
corded by clerk a few minutes after 
second deed.—Wilson v. Curry, 151 S. 
W.2d 356, error dismissed, judgment 
correct. wa 

A purchaser from an administrator 


‘may be 


of original © 


an innocent | 
may rely on apparent title of decedent. 
—Wilson y. Curry, 151 S.W.2d 356, er- | 
ror dismissed, judgment correct. 
Where deed of administrator’s in 
tate and other owners of realty b 
date prior to that borne by their gra 
tee’s deed to intestate, and both dee 
were filed and recorded on the sam 
day, although first deed was recorded 
few minutes after second deed, in 
cent purchasers under administrator 
sale had title as against such grantee, 
notwithstanding uncontradicted te 
mony that it was intention of parti 
to such two deeds that title shou 
finally vest in such _ grantee.—Wilso 
v. Curry, 151 S.W.2d 856, error « 
missed, judgment correct. : 


§ 1711 binds 
Tex.Civ.App. In trespass to try tit 
between innocent purchasers under a 
ministrator’s sale and grantee under 
deed from administrator’s intestate an 
other owners, which deed bore date 
prior to that borne by deed from 
grantee to intestate, finding that it 
intention of parties to two deeds t 
title should finally vest in intestate was 
not supported by evidence, where the 
was no testimony contradicting testi- 
mony of grantee and two grantors un- 
der first deed that it was intention o. 
parties that title should finally vest 
grantee under such deed.—Wilson rh 
Curry, 151 S.W.2d 356, error dismiss- — 
ed, judgment correct. %, 


§ 1722 ae re > 
N.C. Deed executed by administrat 
who testified that he sold intesta 
realty to make assets and made d 
to purchaser was presumed to be re 
Sep aes v. Wright, 11 S.H.2d 158, 2 


§ 1729 - 

N.Y.Sur. Where amount required | 
pay decedent’s debts was only a smal 
percentage of the appraised value « 
specifically 


devised 


i qd. and — 
Fy apelin re Wells’ Will, 26 N.Y.S.2d — 
Where there was not sufficient pe 
sonalty to pay the debts of testa 
and amount required to pay debts 1 
only a small percentage of the 
praised value of specifically devis 
property, court prorated the de 
among the properties devised accor 
ing to valuation and authorized exec 
trix to mortgage each of the properti 
for proportionate amount of debt, un- | 
less devisees paid such amount to exec- 
utrix. Surrogate’s Court Act, 40 
and 232 et seq.; Decedent Hstate aw, 
§ 170 et seq» and § 180.—In re Wells’ 
Will, 26 N.Y.S.2d 604. r. 


sil 

Cal.App. Where legatee, to who 
testator specifically willed his hou 
provided funeral expenses were paid, — 
agreed to sale of house because of 
fraudulent representations of admini 
trator with will annexed that sale ue 
necessary to pay expenses of estate, hs 
proceeds of sale were properly ordered 
distributed to legatee, rather than te ; 
tator’s heirs at law. Probate Code, 
ee ata re Frazer’s Estate, 110 P.2d 
Ky. In proceedings for settlement o 
testatrix’ estate and sale of mort- 
gaged realty, which consisted of brick — 
and frame residences, for payment of 
debts with apportionment of balance ~ 
of proceeds among life tenants and 
remaindermen under will which di- — 
rected executrix to sell frame residence 
for payment of debts, a judgment was 
roper in directing sale of frame resi- 
Rence, first, for payment of debts, and 
in ordering sale of both residences if 
the first did not yield a sufficient ~ 
amount, and trial court had power 
to grant prayer of statutory guardian — 
for infant remaindermen for commuta- 
tion of their interests, and infants — 
could be regarded with other parties — 
except absent nonresident remainder- 
man.—Bell v, Bell, 152 S.W.2d 263, 
287 Ky. 7. ge 


aes Vien 
In proceedings for settlement of tes- 
tatrix’ estate and sale of mortgaged 
realty, which consisted of brick and 
frame residences, for payment of debts 
with apportionment of balance of pro- 


dermen under will which directed exe- 
 cutrix to sell frame residence for pay- 
~ ment of debts, a judgment directin 
sale of realty was_erroneous to exten 
that it affected undivided one-sixth in- 
terest belonging to absent nonresident 
- -yemainderman, but it was proper to 
Nk take out one-sixth of proceeds and ad- 
judge tho life tenants the income there- 
t from, the judgment providing for in- 
--—-vestment on proper security for pay- 
% e} ment thereof to nonresident upon ter- 
mination of life estates.—Bell v. Bell, 
. 152 S.W.2d 268, 287 Ky. 7. 
- Where, at time of entry of judgment 
in proceedings for settlement of tes- 
 tatrix’ estate and sale of realty for 
ayment of debts with apportionment 
of balance of proceeds among life ten- 
nts and remaindermen under testa- 
ix’ will, the younger life tenant had 
n expectancy of 30.66 years and older 
life tenant had an expectancy of 24.35 
_vears, remaindermen had right to ex- 
pect possession of property at end of 
66 years and calculations respecting 
ision of net proceeds from sale of 
roperty should have been made upon 
ich basis.—Bell v. Bell, 152 S.W.2d 
Gon28t) KY. 7. 
Mo.App. Where real estate of a de- 
_cedent is converted into money for 
he payment of debts, whatever sur- 
plus remains after proper application 
of the fund to the objects of the con- 
version retains the character of real 
estate for the purposes of succession 
or distribution, and cannot be made 
use of for any of the purposes of the 
dministratiou except in the specific 


% A2, * ? ’ p. 
Glaus’ Hstate, 14 
N.J. The law of the situs of testa- 
s realty merely regulates its sale, 
Bit be has nothing to do with distribu- 
tion of proceeds thereof among lega- 
tees and creditors, but distribution is 


Soe., 19 A.2d 349, 129 N.J.Eq. 243, af- 
-firmi 8 A.2d 193, 126 N.J.Hq. 104. 
ra § 1731 

- Pa.Orph. While a court may not, 
under section 16(0) of the Fiduciaries 
Act of June 7, 1917, P.L. 447, 20 P.S; 
~§ 574, and the Act of April 30, 1929, P. 
iL, 874, 21 P.S. § 651, order sale of a 
decedent’s real estate for the payment 
of his debts freed and discharged of the 
_ lien of a valid subsisting first mort- 
gage without the mortgagee’s written 
consent, if it nevertheless does so and 
the land is sold for a fair price and the 
ortgagee accepts payment from the 
proceeds of the sale and satisfies the 
the court will not set the 


trator for the payment to the mort- 
ean re Mosely’s Hstate, 39 D. & 


if Tex.Civ.App. Where county court 
authorized administratrix to execute 
and sell mineral lease on land belong- 
ing to estate against which land claim- 
ant held deed of trust lien and there 
was nothing to indicate that sale of 
lease was made free of lien or that 
claimant’s rights against land were 
limited or that sale was made to satisfy 
_ claimant's claim, and there was not 
enough money in hands of administra- 
trix to pay in full all third class claims 
against the estate, claimant having 
third class claim was not entitled to 
payment of claim on note secured by 
ae Heed of trust lien from proceeds of 
sale of mineral lease. Vernon’s Ann. 
~Civ.St, arts. 3536, 3554-3556.—Baten v, 
Mercer, 149 S.W.2d 198, 


ohh § 1732 
Ai Mo.App. Under statute providing 
for sale of real estate to pay debts 
of intestate, as it appeared prior to 
amendment of 1939, the proceeds de- 
rived from such sale of real estate 


¥ Me ae ke wy si ‘ i 
ECUTORS AND A: 


eeeds among life tenants and remain- © 


a 


ae a 


were not subject to be diverted to the j 


payment of the ordinary costs and ex- 
penses of administration. Mo.St.Ann. 
§§ 142, 146, 166, pp. 88, 94, 102.—In 
re Claus’ Estate, 147 S.W.2d 199. | 

Expenses necessarily .incurred in 
connection with sale of real estate to 
pay debts of decedent were not or- 
dinary “expenses of administration” 
within meaning of rule prohibiting 
the application of the proceeds of such 
sale of real estate to payment of or- 
dinary costs and expenses of adminis- 
tration. Mo.St.Ann. §§ 142, 146, 166, 
pp. 88, 94,-102.—In re Claus’ Estate, 
147 S.W.2d 199. 

Where real estate of decedent, who 
left no personal property, was sold to 
pay debts, administrator was entitled 
to credit for all reasonable charges 
incurred as necessary incidents to the 
sale of the real estate because the pro- 
ceedings whereby such expenses were 
incurred were required by statute in 
order to accomplish lawful sale of the 
estate. Mo.St.Ann. §§ pale Gy 
166, 221, 11782, pp: 88, 94, 102, 142, 
Gatipe re Claus’ Hstate, 147 S.W.2d 
199. 

Where real estate of decedent, who 
left no personal property, was sold to 
pay debts, the administrator would be 
entitled out of the proceeds of such 
sale to credit for disbursements shown 
to have been made in payment of ex- 
penses necessarily incurred in connec- 
tion with such sale of real estate upon 
proof as to the reasonableness of the 
charges made. Mo.St.Ann. §§ 142, 146, 
166, pp. 88, 94, 102.—In re Claus’ Hs- 
tate, 147 S.W.2d 199. 

§ 1735 

Ohio App. Where sale of real: estate 
by executor was set aside for in- 
validity because executor was secret- 
ly interested as joint purchaser, pay- 
ments theretofore made by executor 
to life tenant on representation that 
payments were interest on one-half of 
purchase price for which executor held 
an unrecorded mortgage were to_ be 
taken into account in determining 
amount owed by or to bona fide par- 
ticipant in the purchase.—Kuehner vy. 
Johnson, 34 N.H.2d 996. 

Where sale of real estate by execu- 
tor was set aside for invalidity be- 
cause executor was secretly interested 
as joint purchaser, life tenant was en- 
titled to full earnin value of the 
property and could claim nothing more 
if he had received it, but if he had 
not received the full earning value, the 
executor was liable-—Kuehner vy. John- 
son, 34 N.H.2d 996. § 

Tex,.Civ.App. When administrator, 
under orders of county court, sells es- 
tate’s land to a bona fide purchaser, 
who has complied with provisions of 
orders of court under which sale is 
made, and receives a conveyance from 
administrator, title vests in purchas- 
er, irrespective of whether county judge 
or his successor shall thereafter ap- 
prove annual account of administra- 
tor in which administrator must make 
an accounting for the moneys received 
at such sale. Rev.St.1925, arts. 3320, 
3323, 3537, 3586.—Lyles v. Oheim, 142 
S.W.2d 959, error granted. 

Tex.Civ.App. An order directing ad- 
ministrator to sell decedent’s home- 
stead for payment of decedent’s debts 
is beyond probate court’s jurisdiction 
and a nullity, but one to whom in- 
dependent executor sells testator’s 
homestead, against which there is se- 
cured indebtedness, may presume that 
executor will properly apply proceeds 
of sale and is not bound at his peril 
to see that executor does so.—Master- 
son y. Wingate, 151 S.W.2d 956, error 
refused. 

An independent executor’s applica- 
tion of proceeds of authorized sale of 
testator’s land for payment of his 
debts to payment of debts for which 
land was not liable does not con- 
cern purchaser nor invalidate purchase, 
as purchaser need only show facts 
giving executor power to _ sell.—Mas- 
terson v. Wingate, 151 S.W.2d 956, er- 
ror refused. 


§ 1742 
Mont. The _ statutes 


regarding the 
presenting and 


rejection of claims 


against eced p 
ing of suits o 
and 


Pa.Orph. ‘ 
is insolvent, for the purpose of impos- 
ing the bankruptcy rule upon secured 
creditors, is to be determined by com- 
paring the total of all claims with the 
total of all assets accounted for. Prop- 
erty not accounted for by the executors, 
because deposited by decedent in his 
Yifetime with state banking department 
as security for liability as director of 
closed bank, may not be added to prop- 
erty accounted for so as to show estate 
solvent, because not in possession or 
control of executors and may never be- 
come so.—In re Shelmire’s Estate, 56 
Montg. 260. 


§ 1744 tat 

Ala. A proceeding for judicial as- 
certainment as to insolvency of dece- 
dent’s estate may be insti uted, con- 
tested and issue determined among par- 
ties having no concern with the suc- 
cession to the fee in decedent’s home- 
stead. Code 1923, §§ 5995-5997, 6002, 
7918.—Martin vy. Cothran, 200 So. 609, 
240 Ala. 619. 

The decree ascertaining insolvency of 
decedent’s estate is by statute made the 
event upon which fee title to decedent’s 
homestead is divested out of his heirs 
and vested in his widow as an Per Fe: 
homestead right. Code 1923, § 7918.— 
eee: y. Cothran, 200 So. 609, 240 Ala. — 


Where report of insolvency of dece- 
dent’s estate, properly verified by the 
administrator, discloses insolvency and 
there is no contest, a decree of insol- 
vency follows as a matter of course. 
Code 1923, §§ 5995-5997, 6002.—Mar- 
a y. Cothran, 200 So. 609, 240 Ala. 


The primary objective of a decree of 
insolvency as to decedent’s estate is 
procedural, and the further course of 
administration for the protection of all 
interests concerned is controlled there- 
by. Code 1923, §§ 5995-5997, 6002.— 
ithe vy. Cothran, 200 So. 609, 240 Ala. 

1 


Where widow, who was administra- 
trix of deceased husband’s estate, died 
pending decision of contested insolven- 
cy proceeding, subsequent entry of de- 
eree of insolvency did not vest fee title 
to decedent’s homestead in widow or 
her heirs or devisees, but such fee re- 
mained in deceased husband’s heirs or 
devisees, since title to property cannot 
by judicial decree nor otherwise be 
vested in a person not at the time liv- 
ing, and statute providing for enlarge- 
ment of widow’s homestead right into 
a fee title upon ascertainment of insol- 
vency was intended to afford widow the 
greater security and not to substitute 
her heirs or devisees for those of hus- 
band as successors to an estate which 
never inured to widow’s benefit dur- 
ing her life. Code 1923, §§ 5995-5997, 
6002, 7918.—Martin vy. Cothran, 200 So. 
609, 240 Ala. 619. 


y § 1761 

Pa.Orph. Where an executor has in 
fact collected rents from decedent’s 
real estate and the estate is insolvent, 
the court may properly erter an order 
nunc pro tune after the expiration of 
one year ratifying such collection for 
the benefit of decedent’s creditors.— 
In re Shibe’s Hstate, 41 D.& C. 315. 

1768 

La. Where admunistratrix of succes- 
sion of lessee sold lease to purchaser 
assuming obligation of paying annual 
rental installments as they fell due, and 
there was no cession of property, either 
voluntary or forced, insolvency of suc- 
cession did not make annual rental in- 
stallments presently due and payable. 
Rev.Civ.Code, art. 2054.—Succession of 
Gravolet, 197 So. 572, 195 La. 832. 

Pa.Orph. Cost of cemetery lot is not 
to be included in computing the $300 
which ordinarily is maximum allowable 
for funeral expenses in an insolvent 
decedent’s estate-——In re Cooley’s Hs- 
tate, 57 Montg. 270. 


Additional expense of extra-large 


1 able ov 

rdinary $300 limit for funeral ex- 
-penses in an insolvent decedent’s es- 
et re Cooley’s Estate, 57 Montg. 
In determining proper amount allow- 
able for funeral expenses in an in- 
solvent estate, decedent’s station in life 
is a factor only to a limited extent, 
and care must be exercised not to shift 
risk of loss from undertakers or ac- 
countants, to creditors.—In re Cooley’s 
Estate, 57 Montg. 270. 

Where decedent was prominent phy- 
sician, owning home, well-known in 
poole affairs, and was regarded as 

aving active and lucrative practice, a 
net excess of $45 over ordinary $300 
limit for funeral expenses in insolvent 
estates will be approved, although not 
as a precedent.—In re Cooley’s Estate, 
57 Montg. 270. 

Pa.Orph. Where the funeral ex- 
penses in an insolvent estate were par- 
tially paid by the administrator, who 
claimed credit for payment of $178 in 
his account, and the undertaker pre- 
sents a preferred claim for $200 bal- 
ance at the audit, the claim will be 
allowed as to $122 and dismissed as 
to the rest, in the absence of evidence 
justifying a total of more than $300.— 
In re Fahy’s Estate, 57 Montg. 272, 55 
York 88. 

Accountant’s admission of preferred 
claim, in an insolvent estate, is not 
equivalent to establishing a prima facie 
ease for preferred creditor and does 
not dispense with necessity for proof, 
as that would give accountant, instead 
of court, control over allowance of 
- preferences and, dividends payable to 
general creditors.—In re Fahy’s Estate, 
57 Montg. 272, 55 Bes 88. 

1 


74 

Pa.Orph. In determining the allowa- 
ble amount of a claim against an insol- 
vent estate, on decedent’s note accom- 
panying his mortgage of Maryland real 
estate which was sold on foreclosure at 
judicial sale, the value of the real es- 
tate must be deducted from the prin- 
cipal due on the note plus costs of 
foreclosure.—In re Shelmire’s Hstate, 56 
Montg. 260. . 


§ 1782 

Pa.Orph. The claim against the in- 
solvent personal estate of a decedent by 
a judgment creditor who has, subse- 
quent to decedent’s death, foreclosed 
upon and bought in real estate must be 
reduced by the value thereof.—In re 
Brownback’s Dstate, 57 Montg. 133. 


§ 1791 

Iowa. Where bank filed claim against 
insolvent estate of debtor, based on two 
notes held by the bank, and the final 
report of the administrator of the es- 
tate showed that a payment was made 
by the estate and credited on one of 
the notes, the bank which accepted 
payment of the amount was bound by 
the administrator’s election to apply 
it on the particular note and could 
not subsequently claim that it was 
entitled to have the amount of the pay- 
ment prorated on the two notes.—Gar- 
ner v. Meredith, 294 N.W. 363. 

N.Y.Sur. Where claimant during 
deceased’s life delivered shortening to 
him to be sold on commission, and he 
sold a part of shortening on which 
money was due in the form of ac- 
counts receivable and easily identified, 
and after deceased’s death his execu- 
trix collected the accounts receivable 
and deposited the proceeds in her ac- 
count as executrix, and estate was in- 
solvent, claimant had a right to prior- 
ity payment from the estate. Surro- 


gate’s Court Act, § 206-a.—In re 
Horn’s state, 27 N.Y.S.2d 46, 176 
Mise. 254, 

Where claimant during deceased’s 


life delivered shortening to him to be 
sold on commission, and he sold some 
of the shortening and _ collected the 
money therefor from the buyer, but 
died before turning over the money 
due the claimant, but the money could 
not be traced or identified as funds in 
any of the banks in which deceased 
had funds, and the estate was insol- 


| iority 
ment from estate. Surrogate’s Court 
Act, § 206-a.—In re Horn’s state, 27 
N.Y.S.2d 46, 176 Mise. 254. 

Pa.Orph. Rents from real estate col- 
lected after decedent’s death which have 
not been sequestered for the payment 
of decedent’s debts are distributable to 
the devisees of the real estate, notwith- 
standing insolvency of the personal es- 
tate—In re Brownback’s Hstate, 57 
Montg. 133. : 

§ 1806 


See Scarrow vy. Scarrow [1941] 2 
Dom.L.R. 478. 
§ 180614 


C.C.A.Tex. In creditor’s action 
against debtor’s widow and members of 
debtor’s family to establish a debt and 
to cancel, as in fraud of creditors, deeds 
executed by debtor to defendants, 
where debtor had reserved vendor's 
lien as security for payment of pur- 
chase money notes, and widow became 
permanent administratrix of debtor’s 
estate, which was allegedly insolvent, 
pending action, but was not made a 
party as administratrix, it was error 
to cancel deeds, notes, and lien without 
making estate a party, especially where 
notes had been charged to administra- 
trix and her surety as assets of estate. 
FTL ysican v. Hale-Halsell Co., 118 F.2d 

In creditor’s action against debtor’s 
widow and members of debtor’s fam- 
ily, all of whom except one were citi- 
zens of Texas, to establish a debt and 
cancel deeds executed by debtor as in 
fraud of creditors, where a second cred- 
itor intervened and certain deeds un- 
der which debtor reserved vendor’s lien 
as security for purchase money notes 
were executed to delay creditors, and 
notes had been charged to debtor’s ad- 
ministratrix and her surety as assets 
of estate, that part of judgment for 
creditors establishing debts as against 
grantees and directing sale of land with 
no provision for payment of notes was 
unauthorized where administratrix was 
not a party to action. Vernon’s Ann. 
Civ.St.Tex. art. 3996.—Keene vy. Hale- 
Halsell Co., 118 F.2d 332. 

D.C.Wis. In action by United States, 
which had obtained a lien against de- 
ecedent’s estate for taxes, against de- 
cedent’s administrator and others, for 
judgment vacating a change in bene- 
ficiary in decedent’s life policies and 
restraining defendants from transfer- 
ring proceeds of policies, under Wis- 
eonsin law, if a restraining order was 
proper, it should not cover difference 
between cash surrender value and face 
value of policies, since, under Wiscon- 
sin rule, such difference is not con- 
sidered “property” which can be fraud- 
ulently transferred.—U. S. v. Bleser, 34 
F.Supp. 653. 

Cal. Where all of oil and gas _ les- 
see’s interests in lease and royalties 
thereunder were conveyed by him to 
corporation during his lifetime, no 
part of such interests could be reached 
by his heirs, personal representatives, 
or creditors after his death, in ab- 
sence of fraud on creditors by such 
conveyance.—Wortley v. Wood-Calla- 
_ Oil Co., 112 P.2d 226, 17 Cal.2d 
762. 

Cal.App. An administrator of a judg- 
ment debtor’s estate should act for 
judgment creditors in seeking to have 
conveyance by judgment debtor set 
aside as fraudulent and administrator 
should not be aggrieved by a judgment 
in favor of judgment creditors in fraud- 
ulent conveyance action. Probate Code, 
ior? 580.—Liuzza v. Bell, 104 P.2d 


Where a claim against an estate has 
been allowed, and creditor has taken 
proper means to procure institution of 
an action by administrator to set aside 
a fraudulent conveyance by deceased, 
ereditor may institute such an action 
and prosecute it to judgment. Probate 
Code, §§ 579, 580.—Liuzza v. Bell, 104 P. 
2d 1095. 

Ga. Generally, decedent’s creditors 
and heirs may sue third persons on 
obligations due decedent’s estate only 
in the name of the representative of 
the estate. Code 19338, § 113-1512.— 


‘Higginbotham y. 
856, ea 


veyance was made to defraud cre 


eae 
Iowa. In suit to set aside 
ance of realty by deceased — : ; 
ceased’s grandson on ground that con- 


of deceased, recitation of valuable co 
sideration on face of deed and 
mony introduced by the special ac 
ministrator established valuable co 
sideration, as against contentio hi 
the conveyance was a voluntary on 
because grandson stated that deceased 
had given him the property.—Healey vy. 
Allen, 293 N.W. 883, denying rehearing 
and supplementing 290 N.W. 71 ie 

La.App. j 


In action by judgment cred-_ 
itor against surviving widow and heirs 
at law of decedent to have transfers — 
from decedent to sons and subsequ 
transfers among members of famil e 
clared simulated, evidence sustaine 
finding that transfers were not exec 
ed for the purpose of defrauding Ss 
dent’s creditors.—Freeman vy. Woods 
So.2d 134. : 21 jes eee 

Mo. Defendants in possession of 
farm land, conveyed to them, wit 
consideration, by judgment debtor, | 
who were receiving the rents and pro 
fits therefrom could not complai 
the laches of judgment creditor, 
failing to seek to set aside deed 


bate court lacked jurisdiction to allow 
claims because administrator’s I 
of service of notice of claim antedated 
certificate of aliowance where discrep Ny 
ancy in dates was a clerical erro = 
judgments of the probate court 
not questioned by an appeal, 
exception or objections of any 
ested party. Mo.St.Ann. §§ 186, 1 
193, 196, pp. 115, 117, 127, 130.—Blat 
tel v. Stallings, 142 S.w.2d 9. 5 
Creditor obtaining in probate ec 
allowance of claim based on judgme a 
against deceased debtor was not pre- — 
cluded from bringing action to ‘set. : 
aside conveyance by debtor in his life- 
time, as fraudulent, on ground tha 
claim in probate court was based 
matter of record and that no certi 
copy of record was filed with the elain 
where it was not shown that credito: 
failed to exhibit a copy of the judg- 
ment rendered in the life time of the 
deceased to the probate court. Mo.St. 
Ann, §§ 189, 193, pp. 121, 127.—B 
tel v. Stallings, 142 §.W.2d.9. ; 4 
Neb. Where attorney’s client trans: iy 
ferred realty before death, the attorn j if 
could not attack the transfer as fraud- — 
ulent, where the client died before t 
claim was reduced to judgment, and the 
attorney had not asked to have the es- 
tate administered and to have his 
claim allowed in the probate court.— 
Card v. George, 299 N.W. 487. i 
N.J.Ch. A creditor’s bill to impress — 
a lien on the realty of a _ decease eeeY : 
debtor will not be entertained where it 
appears that no action at law has eve 
instituted to establish the debt, 
and that no claim for the debt has 
ever been filed with the deceased debt- 
or’s personal representative-—Asher y. 
Hart, 14 A.2d ‘781; 2238 NVI bq 
Pa.Com.Pl. An action may be main- 
tained by creditors of a decedent’s es- — 
tate to set aside allegedly fraudulent — 
conveyances from decedent, even though 
there has been no formal determination 
that the estate is insolvent, where the ~ 
bill alleges insolvency and it is admit- 
ted by the executrix, who is one of 
the defendants.—Union Trust Co. of 
Pittsburgh v. Rae, aM) Dr& Oris2: 


§ 1807 ‘ 
Ga. That petition indicated an er- 
roneous idea on part of administra- 


tor de bonis non with will annexed as 
to proper disposition to be made of re- 
covery would not defeat his right to 
sue in view of other allegations show- 
ing that an administration was proper. 
Code 1933, §§ 113-901, 113-907, 118- — 
1503.—Metropolitan Life Ins. Co. vy. 
Hall, 12 S.H.2d 58, 191 Ga. 294, 


- -§ 1807 
_ Ga.App. In suit by administrator 
of estate of decedent on a note which 
was signed by decedent and two oth- 
ers as sureties, evidence that note was 
purchased by administrator from hold- 
er with his own funds, and that it was 
transferred by holder to, and accepted 
by administrator as being property of, 
the estate, authorized finding that ad- 
ministrator was not entitled to main- 
tain suit on note in his individual capac- 
ity.—Hill v. Henry, 16 S.H.2d 94. 

N.Y.Sur. An action or proceeding 
for recovery of legacy of deceased lega- 
tee could be brought by executor of 
_ deceased legatee alone, and his cestuis 

que trustent possessed no power or 
ad eontrol -ever legacy.—In re Schwarz- 

- mann’s Hstate, 21 N.Y.S.2d 912, 174 
Mise. 834. 

3 § 1809 


Ky. An administratrix, succeeding 
bank which resigned as administrator 
after succeeding original administra- 
tor, who was removed following in- 
_ stitution of suit by intestate’s widow 
and children on notes executed to in- 
testate by such administrator and an- 
other, had right to maintain such suit 
before settlement by origina] adminis- 
trator. Ky.St. § 3846-1.—Cawood v, 
Cawood’s Adm’x, 147 S.W.2d 88, 285 
Ky. 201. 


‘i § 1817 
Ky. Ordinarily, right of action for 
- conversion of assets of an estate rests 
solely in the personal representative, 
but suecessor cannot maintain suit to 
reclaim from recipients money con- 
erted by former personal representa- 
tive, since such assets have been ad- 
ministered already. Ky.St. § 3846-1 
et seq.—Peoples Nat. Bank v. QGuier, 
45 S.W.2d 1042, eee Ky. 702. 


§ ‘0 
C.C.A.Tex. Where debtor’s widow be- 


s administratrix, made a party to ac- 
ion, widow could not be considered a 
party in her representative capacity 
‘without amendment, since widow’s obli- 
gation to defend her personal connec- 
tion with transaction did not require 
widow to defend estate.—Keene y. Hale- 

 Balsell Co., 118 F.2d 332, 

Cal, Where there were two execu- 
tors, the claim of one of the executors 
against the estate was properly pre- 
sented to the other executor and up- 
on rejection action was_ properly 

; brought against him as executor. Pro- 
bate Code, §§ 570, 573, 703, 711, 714.— 
- Winder v. Winder, 114 P.2d 347, prio- 

or opinion 108 P.2d 681. 

Fla. In suit against deceased broth- 
er’s wife individually and as executrix 
for an accounting for bonds delivered 
in trust to the brother by sister, par- 
ties defendant were as distinct in law 
as if they were in fact two different 
& een coals Uhl v. Holbruner, 200 So. 
359. 

In suit against deceased brother’s 
wife individually and as executrix for 
an accounting for bonds delivered in 

trust to brother where brother’s wife 
elaimed that before husband’s death 

bonds were given to her, liability of 
the wife as an individual was estab- 

lished, but fact that executrix did 

not come into possession of bonds did 

not relieve estate of liability for broth- 

er’s wrongful conversion of bonds as 
result of which wife as an individual 
and executrix were severally liable to 
owner for value of bonds, and the 
payment by one would discharge the 

-other.—Uhl v. Holbruner, 200 So. 359. 

_ Ind.App. The statute providing that 

no action shall be brought by com- 

_ plaint and summons against adminis- 
trator for recovery of any claim against 
decedent applies only to such claims 

as can be asserted against the decedent, 

and the statute is not intended to cover 
actions which arise after the death of 
the decedent, growing out of wrongs 
committed by the administrator. 

- Burns’ Ann.St.1933, § 6-1001.—Isbell v. 

Heiny, 29 N.B.2d 793. 

Ind.App. Title to and right of pos- 
session of personalty held by adminis- 


29 N.H.2d 793. : 

A replevin action may be filed against 
an administrator as an individual, and 
the administrator may successfully de- 
fend the action by pleading and prov- 
ing title and right of possession in 
himself as administrator.—Isbell  v. 
Heiny, 29 N.H.2d 793. 

Kan. Where consideration for al- 
leged oral promise of administrator to 
pay claim against estate for personal 
services rendered to decedent by claim- 
ant was claimant’s promise not to in- 
stitute an action based on the claim, 
and subsequently the claimant brought 
action on the claim against the ad- 
ministrator individually and as ad- 
ministrator, and the action against the 
administrator as administrator failed 
because summons was not timely pro- 
cured, the consideration for the al- 
leged oral promise failed and claimant 
could not maintain the action against 
the administrator individually. Gen. 
S$t.1935, 22-704, 22-727.—Allen v. Turn- 
er, 106 P.2d 715, 152 Kan. 590. 

Ky. The Declaratory Judgment Act 
did not repeal statute prohibiting 
maintenance of an action against a 
personal representative until expira- 
tion of six months after qualification 
of such representative, since there is 
nothing in the act to indicate a pur- 
pose to repeal laws with relation to 
restrictions, prohibitions or limitations 
provided by other laws for orderly 
procedure unless there be definite con- 
flict. Civ.Code Prac. §§ 428, 639a—1 et 
seq.; Ky.St. § 3487.—Sullenger yv. Sul- 
lenger’s Adm’x, 152 S.W.2d 571, 287 
Ky. 232, 

Mo.App. Where default judgment 
was rendered against defendant in ac- 
tion on note, and the judgment was 
classified as a fourth-class claim 
against defendant’s estate, plaintiff 
could not enforce demand against es- 
tate by incorporating it in suit based 
on note, which suit was abated by the 
death of defendant. Mo.St.Ann. -§ 187, 
p. 117.—Bank of Skidmore v. Bartram, 
142 S.W.2d 657. 

Mo.App. A demand against the es- 
tate of a deceased person may be es- 
tablished or allowed only under pro- 
visions of statute covering adminis- 
trations and relating to allowances and 
classifications of demands against es- 
tates or in an action in the circuit 
court. Rev.St.1939, § 181 et seq., Mo. 
St.Ann. § 182 et seq., p. 108 et seq.— 
In re Main’s Estate, 152 S.W.2d 696, 
transferred 146 S.W.2d 597. 

§.C. An action by a certified public 
accountant against the administratrix 
with will annexed of an estate for serv- 
ices rendered in effecting large savings 
in settlement of tax claims against the 
estate should be against the adminis- 
tratrix in her individual capacity, be- 
cause liability created by an executor 


-who seeks services for benefit of an es- 


tate is primarily a personal liability,— 
Woke ae v. Brown, 16 §.H.2d 284, 198 


_Wis. An executor who takes posses- 
sion of assets in his representative ca- 
pacity may be sued either in his repre- 
sentative capacity or personally.—In 
re Christopher’s Estate, 293 N.W. 921, 
235 Wis. 616. 


§ 1821 

Ind. The statute forbidding actions 
by complaint and summons against the 
executor or administrator is applicable 
to any claim against the decedent. 
Burns’ Ann.St. § 6-1001.—Isbell vy. 
Heiny, 33 N.E.2d 106. f 

A claim filed pursuant to statute for- 
bidding actions by complaint and sum- 
mons against the executor or adminis- 
trator is not designed to try an issue 
arising out of the conduct of the execu- 


actions founded on contract may — e 
maintained against executors and ad- 


ministrators, Rem.Rey.Stat.Wash, § 
tao ae ee vy. Kessinger, 35 F.Supp. 
116. 


An action for injuries sustained in 
Montana through negligence of a 
wrongdoer who died as result of the 
accident was not an action on “con- 
tract”, and could not, under Washing- 
ton law, be maintained against admin- 
istratrix of the estate of the wrong- 
doer. Rem.Rey.Stat.Wash. §§ 
1520; Rey.Codes Mont.1935, § 9086.— 
Muir v. Kessinger, 35 F.Supp. 116. 

Fla. Where to determine the liabil- E 
ity of decedent’s wife as executrix and 
as an individual an accounting and 
compulsory disclosure of facts was 
necessary, and probate court had no 
jurisdiction to enter a judgment 
against the wife as an individual and 
could not grant full relief, suit in equi- 
ty for an accounting against the wife 
as executrix and_as an individual was 
proper.—Uhl v. Holbruner, 200 So. 359. 

N.J.Ch. After a year had _ elapsed 
since testatrix’ death, testatrix’ gen- 
eral creditor could bring suit in chan- 
cery to enforce lien and could join 
prior lienors, where such joinder was 
necessary in order that full relief 
might be given to the general credi- 
tor.—Town of Irvington v. Ollemar, 16 
A.2d 563, 128 N.J.Hq. 402. 

N.Y.Sup. Although basis of an ac- 
tion brought under Decedent Estate 
Law to collect debts out of decedent’s 
realty is a debt, that is not the gist of 
the action and it is not an action for 
the recovery of money only, although 
ultimate object is to obtain money, nor 
is it one for recovery of specific realty, 
but it is an equitable action to reach 
certain realty and to authorize its sale 
for the purpose of satisfying a debt 
that decedent owed to the plaintiff, and 
is strictly an “action in rem’’ and is’ 
not a case for a jury, but is triable by 
the court. Decedent Estate Law, § 170 
et seq.—Titus v. Titus, 25 N.Y.S.2d 
936, 175 Misc. 970. 

; § 1835 

Cal.App. Judgment creditors had 
right to bring action against adminis- 
trator of judgment debtor’s estate to 
enforce lien provided by judgment set- 
ting aside fraudulent conveyance by. 
judgment debtor without the filing of 
a petition in probate court to require 
administrator to sell property fraudu- 
lently conveyed, where administrator 
was antagonistic to judgment creditors 
and a petition would be futile. Pro- 
bate Code, § 758.—Liuzza y. Bell, 104 
P.2d 1095. 

_N.Y.App.Div. Leave to maintain ac- 
tion against administrator of joint 
obligor’s estate to recover amount of 
deficiency judgment, entered after fore- 
closure of two mortgages, was deter- 
minable by _equitable  principles.— 
Grossman vy. Perlmutter, 25 N.Y.S.2d : 
525, 261 App.Div. 935. 

} § 1836 

Ariz. Where plaintiff, instituting ac- 
tion for an accounting and to recover 
for an alleged conversion committed 
by deceased, did not seek to impress 
trust upon any funds in hands of de- 
fendant as executrix of deceased’s es- 
tate, nor to earmark any part of de- 
ceased’s estate as consisting of the al- 
leged misappropriated funds, the fail- 
ure to file a creditor’s claim against 
deceased’s estate barred the mainte- 


nance of the action.—Clark y. Sears, 
108 P.2d 559. 
-Cal.App. In action against bank 


and administrators to recover for con- 
version of bank stock, where facts al- 
leged showed that defendant bank’s 
predecessor committed an actual con- 
version in effecting an unauthorized 
transfer of stock, no demand for stock d 
certificates was necessary before com- 
mencement of action for conversion.— 
Aronson v. Bank of America N. T. & 
8. A., 109 P.2d 1001. 
Cal.App. The general rule igs that 
a claimant against an estate shall not 


} 
- 2203 
maintain an action thereon unless the 
claim, supported by affidavit is filed, 
reciting the amount due, that no pay- 
ments have been made thereon which 
are not credited and that to the 
knowledge of plaintiff, there are no 
offsets. Probate Code, §§ 705, 716.— 
Lundberg v. Katz, 111 P.2d 917. 
_if the cause of action is substan- 
tially based upon the claim filed 
against the estate and the estate has 
not been placed in a position of dis- 
advantage, as by lack of opportunity 
without additional expense to pay or 
compromise the claim, the action 
against administrator may be main- 
tained. Probate Code, §§ 705, 716.— 
Lundberg v. Katz, 111 P.2d 917. 
Claim against estate framed on 
theory of validity of oral agreement 
to devise all property of the deceased 
to plaintiff and for its specifie enforce- 
ment was sufficient to support action 
and judgment for reasonable value of 
services notwithstanding failure to 
state in claim reasonable value of 
services, where there was no showing 
of prejudice to estate. Probate Code, 
Boh ops mn anaeers, v. Katz, 111 


_ Idahe. The creditor of an estate, su- 
ing on a rejected claim, could not al- 
lege or prove any other or different 
cause of action than that stated in the 
claim.—Dowd y. Dowd’s Estate, 108 P. 
2d 287. 

In action by widow as administra- 
trix against estate on rejected claim, 
order requiring widow to elect between 
cause of action for loan to deceased 
during lifetime and cause of action on 
acknowledgment of indebtedness and 
agreement to repay executed by de- 
ceased, did not change status of the 
claim as presented to probate judge so 
as to preclude recovery, but the action 
was still on contract. Code 1932, §§ 
15-609, 15-621.—Dowd vy. Dowd’s Es- 
tate, 108 P.2d 287. 

Ind. The phrase “any claim’’ as used 
in statute providing that no action 
shall be brought against an executor, 
or administrator for recovery of “any 
claim” against a decedent, but the hold- 
er thereof, whether such claim be due 
or not, shall file a succinct and definite 
statement thereof in the office of the 
clerk of the court in which the estate 
is pending, is broad enough to in- 
clude claims ex contractu and ex delic- 
to. Burns’ Ann.St.1933, § 6-1001.— 
Williams v. Williams, 29 N.B.2d 557. 

Under statute providing that “any 
~ claim’ against a deceased shall be 
filed against his estate, and statute 
providing that a personal injury action 
brought subsequent to death of per- 
son against whom cause existed shall 
be prosecuted as other claims against 
his estate, claim for damages alleged to 
have been sustained by reason of de- 
cedent’s negligence should have been 
filed in clerk’s office where decedent’s 
estate was pending, and action should 
not have been commenced by complaint 
and summons against decedent’s admin- 
istrator. Burns’ Ann.St.1933, §§ 2-402, 
2-403, 6-1001.—Williams v. Williams, 
29 N.H.2d 557. 

Kan. Where liens for labor and ma- 
terials on specific realty existed before 
owner’s death, claims were exhibited as 
authorized by law, and lien statements 
were filed within less than two months 
after owner’s death and within statu- 
tery period of four months after mate- 
rial was last furnished or labor per- 
formed, an action against owner’s ad- 
ministratrix to foreclose liens, com- 
menced within less than six months 
after owner’s death, constituted a “‘de- 
mand legally exhibited” against own- 
er’s estate from time original process 
was served on administratrix, and was 
within the jurisdiction of the district 


court. Gen.St.1935, 22-704, 60-1401; 
Gen.St.Supp.1939, 59-2238, 59-2239.— 
Leidigh & Havens Lumber Co. vy. 


Wyatt, 109 P.2d 87, 153 Kan. 214. 
Me. A ward cannot maintain an ac- 
tion against his guardian respecting 
matters of his estate until there has 
been a final accounting by the guard- 
ian and the balance due has been de- 
termined in the probate court, and the 
administrator of a deceased ward as 


EXECUTORS AND ADMINISTRATORS 


his personal representative is vested 
with no greater rights.—In re Morse’s 
Hstate, 19 A.2d 247. 

Mont. The due presentation of a 
claim against decedent’s estate is a 
“condition precedent” to suit. Rev. 
Codes 1935, § 10178—State ex rel. 
Steinfort vy. District Court of Fourth 
Judicial Dist. in and for Ravalli Coun- 
ty, 107 P.2d 890. 

An administratrix’ rejection of a 
claim not presented in time will not 
warrant suit against decedent’s estate. 
Rev.Codes 1935, §§ 9187, 10171, 10178. 
—State ex rel. Steinfort v. District 
Court -of Fourth Judicial Dist. in and 
for Ravalli County, 107 P.2d 890. | 

Ohio App. Generally, as to nonclaim 
statutes, such as the statute requiring 
the filing of a claim against an admin- 
istrator as a condition precedent to the 
bringing of an action against him on 


the claim, all persons, whether under’ 


disability or not, are bound thereby 
unless excepted from their operation 
by a saving clause. Gen.Code, § 10509- 
112.—Breen y. Conn, 28 N.H.2d 684, 64 
Ohio App. 325. F 

The provisions of statute requiring 
the filing of a claim against an admin- 
istrator as a condition precedent to the 
bringing of an action against him on 
the claim apply to a suit brought by 
a minor on such a claim, and disability 
of infancy will not save minor from 
operation of the statute, and a petition 
by or for benefit of a minor on such 
a claim which does not allege that the 
claim has been so presented does not 
state a cause of action. Gen.Code, §§ 
10509-112, 11229.—Breen vy. Conn, 28 
N.E.2d 684, 64 Ohio App. 325. 

Ohio App. In absence of statute 
otherwise providing, probate court or- 
der affirming or reversing fiduciary’s 
disallowance of claim finally deter- 
mines validity of claim as against all 
persons interested, and claimant is re- 
mitted to his remedy of action at law, 
and when part allowed is severable 
from part disallowed claimant is re- 
mitted as to part disallowed to his ac- 
tion at law, and if not severable claim- 
ant may treat partial disallowance as 
a fojection of entire claim and sue 
for the entire amount. Gen.Code, §$§ 
10509-118 to 10509-120.—In re Blue’s 
Hstate, 32 N.W.2d 499. 

Tex.Civ.App. In suit against makers 
of note and administratrix of estate of 
deceased guarantor .thereof to recover 
thereon and foreclose trust deed lien 
on makers’* realty, where it was ad- 
mitted that plaintiff's demand was ab- 
solute and certain, that makers were 
solvent, and that plaintiff had filed no 
prior demand invoking probate court’s 
jurisdiction, district court had juris- 
diction, though plaintiff's claim was 
not presented to administratrix. Rev. 
St.1925, arts. 3509, 3530, 4239, 4308.— 
Baten v. Thornhill, 145 S.W.2d 608, 
error refused. 

§ 1837 


Cal.App. In suit against estate of a 
deceased for services rendered deceased 
by lodginghouse proprietor in consid- 
eration of deceased’s alleged oral prom- 
ise to bequeath his property by will 
to proprietor, it was a necessary pre- 
requisite that a claim for services ren- 
dered should be first presented as re- 
quired by statute. Probate Code, § 716. 
—Zaring v. Brown, 106 P.2d 224. 

Conn. The facts that no claim for 
the payment of mortgage debt was 
made against the estate of the mort- 
gagor and that the mortgagee could 
not hold the estate liable for the debt 
would not affect mortgagee’s right to 
avail itself of any security for the debt 
it might hold.—Kligerman v. Union & 
New Haven Trust Co., 18 A.2d 683, 127 
Conn. 622. 

Fla. The right of mortgagors under 


agreement whereby mortgagors had 
furnished deceased mortgagee during 
his lifetime with board, lodging, and 


eare in return for his promise to cancel 
the mortgage, was not a “claim” re- 
quired to be filed with mortgagee’s ex- 
ecutor within eight months of first pub- 
lication of notice by executor in accord- 
ance with statute, but was rather a 
“defense’’ pleadable in event that execu- 
tor should seek to foreclose the mort- 


§ 1903 


gage, and hence mortgagors were en- 
titled to maintain suit to cancel notes 
secured by mortgage and to have the 
mortgage declared satisfied, more than 
eight months after first publication of 
notice to creditors. Acts 1933, ec. 16103, 
§ 120.—Starke vy. Pfender, 200 So. 850. 
§ 1855 

N.Y.App.Div. Action against admin- 
istrator of deceased obligor’s estate to 
recover amount of deficiency judgment 
entered after foreclosure of two mort- 
gages was not barred by the mora- 
torium acts, but statute relating to 
limitation on deficiency judgment dur- 
ing emergency period was available to 
administrator. ~ Civil Practice Act, § 
1083-a.—Grossman y. Perlmutter, 25 
N.Y.S.2d 525, 261 App.Diy. 935. 


§ 1865 

Ind.App. A replevin action may be 
filed against an administrator as an in- 
dividual, and the administrator may 
successfully defend the action by plead- 
ing and proving title and right of pos- 
session in himself as administrator.— 
Isbell v. Heiny, 29 N.E.2d 793. 

Mo. Wife was not barred by ‘“estop- 
pel” or “laches” in action against her 
deceased husband’s administrator to 
establish her interest in secured notes, 
on ground that they were purchased 
with the proceeds from an estate by 
the entirety, where the rights of no 
innocent third person were involved, 
and husband’s assumption of dominion 
over property held by the entirety and 
wife’s inaction resulted to husband’s 
advantage, and’ not to his injury or 
detriment.—Schwind v. O’Halloran, 142 
S.W.2d 55. 

§ 1884 


Pa. The common pleas court in ac- 
tion of assumpsit against an estate on 
notes executed by decedent did not have 
jurisdiction of set-off and counterclaim 
which was based on ground that plain- 
tiff as executor of the estate was negli- 
gent in failing promptly to liquidate 
decedent’s personal assets, which neg- 
ligence resulted in a loss, since the 
tribunal for adjudication of claim 
against an executor is the orphans’ 
court.—Real_ Hstate Savings & Trust 
Co. of Allegheny v. Lewis, 16 A.2d 13, 
340 Pa. 86. 

§ 1903 


Cal.App. The proper county in 
which to institute an action on rejected 
claim against a decedent’s estate is the 
county in which the executor or admin- 
istrator resides, regardless of where 
the estate is pending settlement or 
where decedent might have been sued. 
Code Civ.Proc. § 395.—Vickerson vy. 
Wehr, 109 P.2d 7438. 


Ky. Where assignment of life pol- 
icy consented to by insurer and _ in- 
sured was agreed to be performed in 
the county of assignee’s residence, 
wherein policy which was payable to 
insured’s estate was originally issued, 
and insured thereafter moved to an- 
other county where he died, declara- 
tory judgment action by the as- 
signee to determine rights under pol- 
icy was properly brought in county 
of his residence and was not goy- 
erned by statutes localizing and tem- 
porarily deferring actions against a de- 
cedent’s personal representative. Civ. 
Code Prac. §§ 71, 428; Ky.St. 3847. 


§ 
'—Arrowood v. Duff, 152 S.W.2d 291, 


287 Ky. 107. 


Miss. Where administration upon 
veteran’s estate was in Chancery Court 
of Choctaw County, and one of de- 
fendants was the chancery clerk of 
such county, who was alleged to have 
negligently lost a bond filed by ad- 
ministratrix, suit by veteran’s minor 
children to recover on bond filed by 
veteran’s administratrix was properly 
maintained in such county. Code 1930, 
§ 363.—Hill v. Ouzts, 200 So. 254. 


Ohio. The statute providing that 
executors may be sued where ap- 
pointed, or where they reside, is not 
exclusive as to venue in actions 
against them, but rather they may be 
sued in other counties, if other stat- 
ates create a venue therein. Gen. 
Code, § 11277.—Snavely v. Wilkinson, 
33 N.B.2d 999, 188 Ohio St, 125, fol- 
lowed in Carrier v. Neal, 33 N.B.2d 


Ps iente! g 
002, 138 Ohio St. 131, affirming 35 N. 
B.2d' 870. ; 
aor § 1906 
Ohio App. Funeral director’s state- 


ment, with respect to services rendered 
and casket furnished for deceased in 
pursuance of oral contract with de- 
ceased during his life, was a sufficient 
_ “presentation of claim’, and, when ex- 
-ecutor offered to pay $350 and no 
more, there was a Sufficient “rejection 
f claim,” and funeral director had a 
ight under statute to bring action 
ithin two months after the rejection. 
en.Code, §§ 10509-112, 10509-121, 
-10509-133.—Schroyer v. Hopwood, 30 
-E.2d 440, 65 Ghio App. 443. 


i . 907 
Ky. An assignee of a life policy 
as entitled to maintain a declaratory 
dgment action to determine rights 
under policy without waiting six 
months. after qualification of adminis- 
ator of insured’s estate, since stat- 
es forbidding maintenance of action 
gainst personal representative of de- 
ndent’s estate until the expiration of 


Ky.St. § 3847; 
v.C i 428—Arrowood Vv. 
uff, 152 S.W.2d 291, 

Ky. An action under Declaratory 
udgment Act against administratrix 
nd others which was commenced with- 
six months following qualification 
of administratrix, insofar as action 
sought to have administratrix do any- 
ling at all was premature and cour 
should have dismissed the action on 
ministratrix’ motion, and properly 


missed action on administratrix’ 
cial demurrer. Civ.Code Prac. §§ 
639a—1 et seq.; Ky.St. § 3847.— 


er vy. Sullenger’s Adm’x, 152 S. 
ig o71, 287 Ky. 232. 
ont. An administratrix has no 
er to waive statutes fixing time for 
a ys g claims against decedents’ estates 
and for instituting suits on rejected 
claims, or to ‘‘estop’” herself from set- 
‘ them up, and court has no power 
waive them or to authorize an ad- 
istratrix to do so. Rev.Codes 1935, 
10171, 10173, 10176, 10178.—State 
. Steinfort v. District Court of 
ourth Judicial Dist. in and for Ra- 
lli County, 107 P.2d 890. 
Pa.Com.Pl. The mortgage given by 
decedent in his lifetime is a lien on 
the property pledged, even though it 
was not recorded until after decedent’s 
death and even though no proceedings 
for its enforcement were instituted 
within a year thereafter, at least where 
no innocent parties have been affected 
by the delay in recording.—Marks vy. 
Vlorrison, 41 D. & C. 669. 55 York 29. 
Paragraph (h) of section 15 of the 
Fiduciaries Act of June 7, Ua ei) 325i Op 
Dp 4475) 2 ash 528, excepting mort- 
gages from the provision that debts of 
a decedent shall not remain a lien on 
- his real estate longer than one year 
after his death unless an action for 
the recovery thereof be brought against 
the executor or administrator within 
that period, is not restricted in its ap- 
plication to mortgages recorded during 
the lifetime of the decedent.—Marks v. 
- Morrison, 41 D.& C. 669, 55 York 29. 
oS ‘ § 1922 
Mich. An administrator, 


‘Sulle 
W.2d 


who was 


appointed on April 21, 1939, to repre- 

sent estate of deceased who died Feb- 
 ruary 26, 1935, and who brought suit 
ee eer accounting against surviving hus- 
band on May 22, 1939, was not guilty 
_ of “laches” so as to require dismissal 
of bill.—Weiser vy. 


Laszlo, 294 N.W. 
122, 295 Mich. 133. 


’ { 923 
Iil If a claim against estate of a 


statute for filing claims, the claim is 
barred as to all property inventoried 
or accounted for during the period.— 
Hood v. Commonwealth Trust & Sav- 
ings Bank, 34 N.H:2d 414, 376 Ill. 413. 
§.C. Creditors’ claims which were 
not sued on until approximately eight 
years and six months after adminis- 


ECUTORS . 


-trators filed their first return | 
not barred as “stale demands” — 
“laches” and “equitable 
where such return by administrators 
showed upon its face that estate had 
not been fully administered, and there 
was subsequently filed in probate 
court a petition of administrators ad- 
mitting that they had in their pos- 
session assets, and administrators re- 
fused to file a final return or to give 
to creditors any indication that their 
claims would not be paid. Code 1932, 
§ 9012.—Lazenby v. Mackey, 14 S.H.2d 
125, 196) (S.C. 607. 

Creditors’ claims which were not 
sued on until approximately eight 
years and six months after adminis- 
trators filed their first return were 
not barred as ‘‘stale demands” by 
‘Vaches” and “equitable estoppel” 
where record disclosed a statement of 
surety on bond of administrator whose 
,administrators were the defendants, 
that there was a contingent liability 
against such surety and requesting the 
court not to discharge administrators 
until the amount of such liability was 
ascertained, and Supreme Court opin- 
ion involving such matter was handed 
down 17 days prior to institution of 
action on claims.—Lazenby v. Mackey, 
14 S.E.2d 12, 196 S.C. 507. 

Creditors’ claims were not barred as 


“stale demands” by ‘laches’? and 
“equitable estoppel’ because’ they 
were instituted approximately eight 


years and six months after adminis- 
trators filed first return, where ad- 
ministrators failed to show that de- 
lay in instituting action on claims 
resulted in loss of records which 
would have enabled administrators to 
have explained their failure to pro- 
rate assets of estate as they were re- 
quired to do or to have proved any 
other fact which would have tended 
to relieve administrators of liability 
or to have reduced the amount of such 
liability.—Lazenby v. Mackey, 14 S.H. 
2d 12, 196:S:C. .507. 
§ 1932 

Fla. If a claim against a decedent’s 
estate is contested, statute does not 
keep estate open, but limits period 
within which suit can be brought 
thereon. Comp.Gen.Laws, Perm.Supp. 
§ 5541(94).—State ex rel. Courtney v. 
Harrison, 200 So. 345. 

Mont. Claimant’s only recourse for 
disallowance of her claim against de- 
cedent’s estate was filing of suit within 
three months after rejection’ and filing. 
Rev.Codes 1935, § 10178.—State ex rel. 
Steinfort v. District Court of Fourth 
Judicial Dist. in and for Ravalli Coun- 
ty, 107 P.2d 890. 

Where claim timely presented against 
decedent’s estate was sufficiently sub- 
stantial to warrant amendment after 
expiration of time for presenting claim, 
the original rejection and filing was 
sufficient to warrant suit by the claim- 
ant, and from the time of the rejec- 
tion and filing the three-months’ stat- 
ute for instituting suit on claim began 
to run, and the administratrix had no 
power and could not be compelled -to 
renew the period for suit by a new re- 
jection of the claim after amendment, 
since the administratrix could not 
“waive” or “estop” -herself from rely- 
ing on the statutes. Rev.Codes 1935, 
$§ 9187, 510171, 10173) 101738==State 
ex rel. Steinfort v. District Court of 
Fourth Judicial Dist. in and for Ra- 
valli County, 107 P.2d 890. 

The purposes of nonclaim and limi- 
tation statutes from viewpoint of de- 
cedent’s estate and those interested 
therein. are to require claims to be 
presented promptly and properly for 
allowance or rejection and suits to be 
filed promptly upon rejected claims, 
and their purposes from the viewpoint 
of claimant are to require claim to be 
allowed promptly by administratrix if 
sufficient and proper or, if not, to per- 
mit claimant upon suit to prove pre- 
sentation of identical claim sued on. 
Rev.Codes 1935, §§ 10171, 10178, 10176, 
10178.—State ex rel. Steinfort v. Dis- 
trict Court of Fourth Judicial Dist. in 
and for Ravalli County, 107 P.2d 890. 

ven if statements in prior decisions 
misled claimant whose original claim 


estoppel” 


to another rejection further extending 
time to sue, the “stare decisis’? rule 


could not be applied in view of fact 


that claimant might have chosen to re- 
gard administratrix’ nonaction for 10 
days after filing of amended claim 
as a rejection authorizing institution 


of suit. Rev.Codes 1935, §§ 9187, 
10171, 10173, 10176, 10178—State ex 
rel. Steinfort v. District Court of 


Fourth Judicial Dist. in and for Ra- 
valli County, 107 foes 890. 


Kan. In order to prevent application 
of nonclaim or limitation statutes, a 
claimant who files. claim against es- 
tate in the probate court, must have 
timely served notice of his demand 
and of time it would be presented to 
probate court for allowance, while in 
the district court he might establish 
his claim. by judgment in ordinary 
course of proceeding. Gen.St.1935, 22- 
705, 22-707, 22-712.—Allen v. Turner, 
106 P.2d 715, 152 Kan. 590. 

Ohio App. The statute providing that 
when a claim against the estate of a 
deceased person has been presented to 
the executor or administrator, and has 
been rejected by him in whole or in 
part, but not referred to referees, the 
claimant must commence an _ action 
thereon within two months after re- 
ceipt of actual notice of such rejec- 
tion, or within two months after some 
part of it becomes due, or be forever 
barred from maintaining an action 
thereon, did not authorize the bring- 
ing of an action where no part of claim 
had yet become due. Gen.Code, 
10509-133.—Meek v. Gite, Nat. Bank & 
aa Co., 30 N.E.2d 347, 65 Ohio App. 

§ 1946 

Kan. In determining whether an ac- 
tion against an estate of a decedent is 
barred by limitation, the statute pro- 
viding that any person having demand 
against an estate may establish it by 


judgment of some court of record in . 


ordinary course of proceeding, which 
is silent concerning when the action 
must be commenced or deemed to be 
commenced, must be read in connection 
with statute fixing time of serving orig- 
inal process as the time when the pro- 
ceedings are instituted. Gen.St.1935, 
22-704, 22-707.—Allen v. Turner, 106 P 
20.715, 152) Kan.’ 690. 

Where administrator of decedent’s es- 
tate qualified on September 20, 1937, 
by filing bond which was approved, and. 
summons in district court action 
against the estate for personal services 
allegedly rendered for decedent was is- 
sued.on September 20, 1938, and was 
served on the following day, the action 
was ‘‘commenced”’ when the summons 
was served, and hence the action was 
barred by limitation. Gen.St.1935, 22- 
704, 22-707, 22-727.—Allen v. Turner, 
106 P.2d 715, 152 Kan. 590. 


§ 1949 

Kan. An administrator of decedent’s 
estate had no power to waive statutes 
of nonclaim or limitation existing in 
favor of the administrator. Gen.St. 
1935, 22-701 et seq.—Allen y. Turner 
106 P.2d 715, 152 Kan. 690, 

§ 1979 

©.C.A.Tex. The debtor or his per- 
sonal representative is not a “necessary 
party” to a creditors’ action to set 
aside a fraudulent conveyance and to 
administer conveyed property where 
debtor has finaily parted with ali in.« 
terest in property conveyed and is un- 
der no liability to grantee if grantee 
loses property.—Keene y. Hale-Halsell 
Co., 118 F.2d 332. 

Cal.App. When representative is ad- 
versely interested as an individual, but 
sues aS a representative, he is disquali- 
fied to represent interests of heirs and 
creditors, and all creditors as well as 
all heirs must be made parties to the 
eqpodeey ea v. Hurlbert, 111 P.2d 
Ind.App. A judgment holder may, 
after expiration of one year from death 
of judgment debtor, proceed to enforce 
lien of judgment and the executor or 


——— 
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Kan, ( 
e’s administrator to recover on a 
note and foreclose the mortgage, 
- brought for the benefit of heirs, it was 
proper to join as party plaintiff one of 
the heirs, who made no claim to the en- 
tire estate, but only to her distributive 
share. Gen.St.1935, 60-403, 60-410, 60- 
_ 412.—Hotchkiss v. Ogle, 109 P.2d 134, 
PLoS han, 15.6: 

Pa.Com.Pl. In the joinder of parties 
under the Pennsylvania rules of civil 
procedure, it was held necessary to con- 
sider rule 2002 in connection with rule 
2202, where the action was to recover 
compensation for the death of an em- 
ployee, plaintiff having declared that 
she was suing as administratrix of her 
deceased husband, on her own behalf 
as well as for her children as the bene- 
ficiaries.—Jenkins v. Pennsylvania Pow- 
ery Cos, 89; PL J .6)%, ; 

-Pa.Com.Pl. Where a plaintiff in an 
action of assumpsit brought to pre- 
serve the lien of a claim on the real 
estate of a decedent, based upon a 
. promissory note given by decedent to 
plaintiff, joined the widow and daugh- 
- ter as defendants, individually and as 
heirs of decedent, an affidavit of de- 
fense raising a question of law was 
decided in favor of widow and daugh- 
ter insofar as any personal or individ- 
ual liability was concerned, and the 
court ordered the caption of the suit 
to be so amended.—Hutton v. Weaver, 
55 York 91. 

While the plaintiff is permitted and 
at his election may join the widow and 
heirs of a decedent as defendants when 
-an action is first instituted, the usual 
practice appears to be to join them 
later in a_scire facias proceeding 
brought within the five year period 
for the purpose of reviving and contin- 
uing the lien.—Hutton v. Weaver, 55 
York 91, 

Tex.Civ.App. Where, upon death of 
one injured when struck by automo- 
bile, while his action against motorist 
was pending on appeal in Court of 
Civil Appeals, temporary administrator 
was appointed to represent the estate 
on appeal, temporary administrator’s 
authority to act ceased after case had 
been affirmed, and hence trial court 
properly dismissed temporary admin- 
istrator from suit against motorist’s 
liability insurer upon judgment against 
motorist, and permitted decedent’s wife, 
both individually and sin capacity of 
‘temporary administratrix, to intervene. 
—Traders & General Ins. Co. y. Davis, 
142 S.W.2d 826, error dismissed, judg- 
ment correct. 

Tex.Civ.App. Where husband and 
wife entered into a contract for mutual 
wills pearl ne to each other a life estate 
in community property, with remainder 
to certain of their children in designat- 
ed shares, and granting a legacy pay- 
able out of money and personal prop- 
erty to children who were not devised 
realty, and, after husband’s death, his 
will.was duly probated but no will was 
probated after death of wife, and there- 
after two of children filed their cross- 
action to establish their right to shares 
in realty, wife’s legal representatives 
were “necessary parties’? to cross-ac- 
tion, in absence of showing that there 
was no administration on wife’s estate 
and no necessity therefor. Rev.St.1925, 
art. 1982.—French y. French, 148 S.W. 
2d 20s error dismissed, judgment cor- 
rect. 

Wa. In a suit by a deceased legatee’s 
daughters for a construction of the 
will and an accounting by another le- 
gatee and the executor of a cestui que 
vie, the personal representative of com- 
plainants’ father should be allowed to 
intervene; the rights of the personal 
representative and complainants’ claims 
against defendants being closely re- 
lated.—Walsh v. Walsh, 12 S.E.2d 757. 

Wash. In action by trust benefi- 
ciary’s administrator against trustee’s 
estate, superior court sitting as a pro- 
bate court had jurisdiction to enter 
an order authorizing trustee’s admin- 
istrator to participate in an accounting 


Brown’s 


ction ‘by the mortga- 


yr agains 
Hstate, 110 P. 

ie) di! $isst 
_ Pa.Com.Pl. In an action ag 
defendants, who are alleged to have 
conspired to defraud the creditors of a 
decedent’s estate and pursuant thereto 
to have caused fraudulent conveyances 
to have been made by decedent, seeking 
a declaration that the conveyances are 
fraudulent and an accounting, it is not 
improper to join the executrix of the 
estate as a party defendant, although 
she is not alleged to have participated 
in the conspiracy, if she has failed to 
institute any action seeking relief, since 
the rights of the estate are involved; 
nor is it improper for two or more cred- 
itors to join as plaintiffs in such an ac- 
tion since, while their causes of action 
are distinct, they pertain to the same 
subject matter and involve the same 
proofs.—Union Trust Co. of Pittsburgh 
v. Rae, 40 D. & C. 82. ° 


§ 2036 

Iowa. Where action was originally 
brought by administratrix of deceased 
beneficiary of accident policy, the ap- 
plication of which provided that in- 
demnity for loss of life of insured was 
payable to the named beneficiary if 
she survived insured and otherwise to 
the estate of insured, trial court in per- 
mitting, during the course of: the 
trial, substitution of coadministrators 
of the estate of the deceased insured as 
parties, did not abuse its discretion.— 
Muntz v. Travelers Mut. Casualty Co., 
295 N.W. 837. 


§ 2042 

Cal.App. When representative is ad- 
versely interested as an individual, but 
sues as a representative, he is disquali- 
fied to represent interests of heirs and 
creditors, and all creditors as well as 
all heirs must be made parties to the 
Hurlbert, 111 P.2d 


action.—Keyes v. 
447, 
§ 2044 

Iowa. Where assets of estate had 
been divided between the two _ bene- 
ficiaries thereof, and certain bonds as 
part of the division were assigned to 
one of the beneficiaries as his property, 
there were thereafter no persons or 
interests for whose benefit the execu- 
tor had right to administer the prop- 
erty and his petition to intervene in 


litigation involving the bonds was 
properly dismissed.—Bosserman v. 
Watson, 298 N.W. 804, 230 Iowa 627. 


Md. The personal representative of 
a decedent is a ‘necessary party’ to 
suit involving title to property _owned 
by decedent at time of death.—Krauch 
y. Krauch, 20 A.2d 719. 


Where decedent conyeyed leasehold 
to one of her sons in trust for both 
and, after grantee reassigned leasehold 
to decedent, reconveyed leasehold to 
grantee, decedent’s personal represent- 
ative was not a ‘necessary party” to 
suit between sons to establish title to 
the leasehold.—Krauch y; Krauch, 20 
A.2d 719. 


Neb. In suit by alleged widow to 
recover from city a pension as a fire- 
man’s widow, executor of deceased fire- 
man’s estate had no interest in suit 
and was properly denied the right to 
intervene.—Anglim v, City of Omaha, 
299 N.W. 353. 


N.J.Ch. The statutes providing that 
Court of Chancery shall determine, in 
a summary manner, on the filing of a 
verified petition whether a Baptist 
ehurch is extinct, and to enter an or- 
der declaring it to be extinct and to 
have its property transferred to the 
Baptist Convention, gave executor of 
testatrix who had given her residuary 
estate to allegedly extinct Baptist 
church, for erection of a new church, 
no interest or right to litigate question 
whether church was extinct, and until 
a decree to that effect was entered, 
Baptist Convention had no right to 
call on Court of Chancery to construe 
the will or to bring the executor in for 
that or any other purpose, since the 
executor was not a “proper party.” 
N.J.S.A. 16:2-19 et seq., 16 :2-20.—New 
Jersey Baptist Convention y. Fidelity- 


ainst two, 


adelphia T 

Eq. 525. ; 
‘N.C. In action to require 
counting by administrator cum t 
mento annexo and sureties on h 
ministration bond, brought after ) 
erty of decedent which had been « 
vised to his wife for life with 
mainder in fee simple to his daugh- 
ter, was divided by daughter’s devis 
in accordance with daughter’s will, 
executor of the daughter’s will and t 
devisees thereunder were “proper 
ties” and ‘necessary parties” 
were properly brought into the ac 
by the trial court. Code 1939, §§ He 


460.—Jones v. Griggs, 14 S.H.2d 
219 N.C. 700. x 
§ 2049 BEN he 
Ga. In equity suit by creditors o 


un estate to recover on claims due f] 
for services rendered to deceased, 
judgment against administrator in | 
representative capacity, after he 
been removed from office, wa ; 
binding on _ the estate. Code 1933, 

3-411, 3-502, 113-2107, 113-2204. 
drop y. Nolan, 15 S.H.2d 225. — 


D.C.Pa. 
thorizing one of two executors to 
cept service of any summons in a 
tion arising out of administration o 
the estate would not authorize accept 
ing service in action brought agains 
coexecutor in his individual capacity 
and attempted service of summons on 
coexecutor by such means in an action 
against the executors individually ai 
tort-feasors was invalid.—Osterling y 
Commonwealth Trust Co. of P: 


[ 


burgh, 85 F.Supp. 704, affirme 
F.2d 809. 
Cal.App. A coexecutor’s 


against estate must be filed with « 


clafm 
of court, who shall present it to prc 


judge, 


tate. Probate Code, § 703.—Winder 
Winder, 108 P.2d 681. ' 


§ 2065 3 
_ Cal.App. In action for personal in- 
juries and damage to plaintiff's auto- 


mobile as result of collision with 


eetete Enns v. Gonzales, 112 P 
a : 

In action for personal injuries and 
damage to automobile as _ result of 
collision with another automobile | 
driven by one defendant, count of 
complaint, alleging that such othe 
automobile was owned by one who — 
died on day after collision, that his 
wife, who was made codefendant, was — 
appointed executrix of his estate, and 
that she rejected plaintiff's claim for 
damages, stated facts sufficient to con- 
stitute cause of action against estate 
for damage to automobile, though not — 
for personal injuries—Phillips  v. 
Gonzales, 112 P.2d 272. \ 
_Pa.Super. In view of statute pro- 
viding that when plaintiff's reply is 
made by administrator or other per- 
son acting in representative capacity, 
he need only state facts admitted by — 
him, his belief that there is just and 
legal defense to remainder, and facts — 
on which he bases such belief, rule ap- . 
plicable to actions by individual plain- 
tiffs should not be strictly applied 
where plaintiff sues in representative 
capacity, but reply reasonably comply- 
ing with such statute prevents judg- 
ment for defendant before trial. fs 
P.S. § 389.—Jordan v. Prudential Ins. 
Co. of America, 19 A.2d 485, 144 Pa. 
Super. 3. 

S.C. Where, in action by a certified 
publie accountant against an adminis- 
tratrix in her individual and repre- 
sentative capacities for services to the 
estate, the complaint contained an al- 
legation that defendant bad been dig- 


ia Phi fu ' 
2065 |. 


charged as administratrix and did not 


_particularize grounds upon which dis- 
charge was a nullity, complaint was 
not sustainable as setting forth cause 
of action against defendant in her rep- 
resentative eapacity.—Dahlberg Vv. 

- Brown, 16 S.E.2d 284, 198 S.C. 1. 
Tex.Civ.App. In administrator’s tres- 
pass to try title suit, in the absence of 
a verified denial that administrator did 
not have legal capacity to sue, or was 
not entitled to recover in the capacity 
in which he sued, such facts not ap- 
pearing from the administrator’s plead- 
ing, proof of capacity to sue was not 
required. Rev.St.1925. arts. 2010, 3357. 
Pierce v. Baker, 143 S.W.2d 681, er- 
_ ror refused. 


- § 2079 
ss Pa.Com.P1. Where on a demurrer to 
an action in assumpsit upon a warranty 
contained in a deed conveying real es- 
tate, averring that the plaintiffs did not 
attach to the statement of claim a 
written copy of the deed referred to 
and also that one of the plaintiffs was 
alleged to be an administrator and no 
_ profert was made of his letters of ad- 
‘ministration, the court held that under 
the Practice Act of 1915, 12 P.S. § 382 
mY Reed: a reference to the record of the 
_-recor ing of the deed in the county 
has the same effect as attaching a copy 
of an agreement where not of record, 
- but sustained the demurrer as to the 
failure to make profert of the letters 
of administration with leave to the 
plaintiff to amend his pleadings.— 

Szymanski vy. Schenk, 22 West. 306. 

A party who is called upon to re- 
spond to a demand made upon him by 
a stranger to an original cause of ac- 

tion on the ground of an _ authority 
- eonferred by law is entitled to know 
whether the plaintiff has authority to 
sue and profert of plaintiff's letters of 
administration is essential in every ac- 
*. on brought by an administrator.— 

- $zymanski v. Schenk, 22 West. 306. 

f § 2092 


- Tex.Civ-App. In action against de- 
-cedent’s estate on claim previously dis- 
allowed by administrator and probate 
ah court, such claim, attached to petition 
ag exhibit, and petition itself, alleg- 
ing that decedent promised to pay 
plaintiff stated sums per month for 
services as nurse and that such serv- 
- jeces were reasonable and _ necessary, 
held sufficient to raise issue for jury as 
to implied contract by decedent to pay 
reasonable value of services rendered 
ag against general demurrer only, since 
- want of particularity in statement of 
such contract could have been reached 
-—-+by_ special exception.—Savage v. Dres- 
sell, 144 S.W.2d 651. 


we 


_—_ ; § 2101 
i Cal.App. Where second amended 
V3 complaint against administrator was 


based upon rejected claim against de- 
- ceased’s estate which was set up in 
original complaint, permission to file 
second amended complaint was matter 
within discretion of trial judge, since 
; the basic cause of action was_ not 
* peed Walsh Vv. 106 P.2d 


Parker, 


2113 

Pa.Com.Pl. A bill in equity filed by 
 ereditors of a decedent’s estate, against 
¥ persons who are alleged to have con- 
_ gspired to defraud them and pursuant 
‘ thereto to have caused fraudulent con- 
{ veyances to have been made by de- 
eedent, seeking a declaration that the 
conveyances were fraudulent and an ac- 
counting, in the county in which the 
conveyances are of record, will not be 
{ dismissed on preliminary objections 
- * because of the pendency of proceedings 
relating to the settlement of the de- 
: cedent’s estate in the orphans’ court of 
another county, where it is not clear 
that the subject matter of the action 
ig inyolved in that proceeding or wheth- 
j er an interest in real property is in 
fact involved.—Union Trust Co. of Pitts- 

burgh v. Rae, 40 D. & C. 82. 

§ 2115 

Mont. In action by sister of dece- 
dent against administratrix on an al- 
leged agreement of decedent to reim- 
burse sister one-half of cost of repairs 
on house owned jointly by them, which 
were necessitated by damage as result 
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of earthquake, complain 
pleaded that decedent’s half of earth- 
quake repairs had become due and 
payable, though there was no allega- 
tion that amount of sister’s claim on 
such account had been communicated 
to decedent, where it was pleaded and 
admitted that a verified claim had been 
presented to administratrix. Rey.Codes 
1935, § 7548.—Binzel v. Viehmann, 106 
PAaesis 
Pa.Com.Pl. A bill in equity filed by 
ereditors of a decedent’s estate alleging 
that one of the defendants, decedent’s 
son, and another, an employe and con- 
fidential agent of both father and son, 
conspired to defraud the father’s cred- 
itors, and pursuant thereto caused cer- 
tain conveyances to be made by the fa- 
ther without consideration therefor, and 
seeking to have the conveyances set 
aside and to obtain an accounting, 
states a good cause of action.—Union 
en Co. of Pittsburgh v. Rae, 40 D. & 


bo 

Pa.Com.Pl. The statement of claim 
of one who is suing in a fiduciary ca- 
pacity need not be as full and complete 
as one who is a direct party in in- 
terest. In such circumstances if the 
statement of claim can be understood 
by the defendant and answered with- 
out prejudice it will be sustained.— 
Amend’s Hxecutor vy. Amend, 19 Leh. 
L.J. 48. 

Tex.Civ.App. Where petition in ac- 
tion on note made payable to deceased’s 
order showed that plaintiff sued in its 
representative capacity for benefit of 
deceased’s estate, that deceased’s will 
was probated and that plaintiff was 
nominated as trustee of estate, that af- 
ter becoming trustee plaintiff and de 
fendant entered into an extension agree- 
ment whereby maturity date of note 
was ‘changed, and that defendant had 
defaulted in payment of note, and _ peti- 
tion alleged that note provided for 
waiver of presentment for payment, 
petition was sufficient as against gen- 
eral demurrer and could not be attacked 
as failing to show ownership of note 
or failing to allege nonperformance and 
demand for payment.—Menczer v. Fort 
Worth Nat. Bank, 149 S.W.2d 200. 

§ 2120 

Cal.App. In action against executor 
by coexecutor on rejected claim against 
the estate for- services rendered, com- 
plaint not alleging compliance with 
statutes requiring presentation of claim 
to probate judge for allowance or re- 
jection did not state a cause of action. 
Probate Code, § 703.—Winder v. Win- 
der, 108 P.2d 681. 

Cal.App. A complaint charging bank 
and administrators with conversion of 
bank stock was not fatally defective 
because of failure to allege a demand 
for stock certificates, even if demand 
was necessary, where complaint re- 
vealed circumstances rendering a de- 
mand futile, and it was alleged that a 
demand was made for value of stock 
converted and that bank and admin- 
istrators refused to pay the same or 
any part thereof.—Aronson vy. Bank of 
America N. T. & S. A., 109 P.2d 1001. 

Ga.App. Where petition in action 
against administratrix to recover one- 
fourth of value of deceased’s estate on 
ground that deceased had breached oral 
agreement to make a will leaving prop- 
erty to plaintiff showed that cause of 
action was based solely upon specific 
contract, which was set out in certain 
paragraphs of petition, petition was 
not subject to special demurrer on 
ground that preceding paragraphs con- 
cerning plaintiffs relations with de- 
ceased showed that contract was in- 
definite and uncertain.—Powell v. Bus- 
sell, 12 S.H.2d 152. 

Tex.Civ.App. In action for breach of 
administrator’s contract for sale of 
land belonging to decedent’s estate, 
plaintiff’s petition, alleging no facts 
warranting legal inference that admin- 
istrator individually or his codefendant 
assumed any obligation under such con- 
tract or was legally liable to plaintiff 
for any of damages alleged, and not 
alleging that administrator was author- 
ized by probate court order to execute 
contract, in which he expressly agreed 
to secure such order, stated no cause 
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Ga.App. In action on note against 
maker’s executors, executors were not. 
required either to admit or deny, by 
plea, allegation of amended petition, 
filed after executors filed plea of plene 
administravit, that notice of claim was 
given executors before expiration of 
twelve months after their qualification. 
—Clarkson v. Clarkson, 12 S.H.2d 468. 

In action on note against maker’s 
executors, allegations of amended peti- 
tion could not be read into plea of 
plene administravit and serve as basis © 
of plaintiff's demurrer thereto.—Clark- 
son v. Clarkson, 12 §.H.2d 468. 

§ 2162 

Tex.Civ.App. In action for breach 
of administrator’s contract for sale of 
land belonging to decedent’s estate, no 
valid judgment could be based on eyi- 
dence or findings as to probate court’s 
order authorizing sale, administrator’s 
deed conveying property to plaintiff, 
plaintiff’s deed conveying it to code- 
fendant, and contract for loan of mon- 
ey by codefendant to plaintiff for pay- 
ment of purchase price to administra- 
tor, in absence of any pleadings re- 
specting such order, deeds and con- 
Se eee v. Smith, 148 S.W.2d 


oa 


§ 2163 

D.C.N.H. A corporation’s bankruptcy 
trustee could not recover against the 
executors of an estate on a note exe- 
cuted by executors who delivered with 
note certificates of corporation’s stock 
assigned in blank and used proceeds 
of note to pay debts of estate, where 
there was no evidence that corporation 
by any authority of law or any vote of 
its directors was authorized to lend 
money, it did not appear that execu- 
tors had or ever sought to obtain a li- 
cense to pledge or sell stock or bor- 
row money thereon, and executors had 
no license from the probate court to 
enter into the transaction and no au- 
thority under will to borrow money.— 
Herbert v. Sullivan, 37 F.Supp. 468. 

§ 2170 

Cal.App. Where mother and son exe- 
cuted new note in lieu of note signed 
by son and deceased father, and mother 
subsequently died, burden of proving 
that deceased mother signed the note 
as an accommodation maker rested 
upon mother’s executor.—In re Cham- 
berlain’s Estate, 109 P.2d 449, subse- 
quent opinion 112 P.2d 53, rehearing 
denied 112 P.2d 934. 

Cal.App. Where mother and son ex- 
ecuted new note in lieu of note signed 
by son and deceased father, and mother 
subsequently died, burden of proving 
that mother signed the note as an ac- 
commodation maker rested upon execu- 
tor of mother’s estate—In re Chamber- 
lain’s Estate, 112 P.2d 53, prior opin- 
ion 109 P.2d 449, rehearing denied 112 
P.2d 934, 

Ga.App. In action on note against 
maker’s executors, where executors 
filed plea of non est factum, burden to 
establish validity of the note was: on 
plaintiff, notwithstanding that execu- 
tors in yerifying plea did more than 
was required of them and verified plea 
in positive terms to the effect that the 
note sued on was not the act and 
deed of the deceased.—Clarkson vy. 
Clarkson, 12 S$.H.2d 468. 

Iowa. Burden was upon executor’s 
attorneys to prove just and reasonable 
value of services for which they 
claimed an extraordinary fee.—In re 


Dehner’s Hstate, 298 N.W. 656, 230 
Iowa 490. 

Mont. In action against executor 
for mismanagement of estate by 


devisees who not only failed to prove 
but also failed to allege facts sufficient 
to show that they used diligence to de- 
tect alleged fraud.and why it was not 
discovered sooner, devisees were pre- 
sumed to have known whatever with 
reasonable diligence they might have 
discovered.—Montgomery yy. Gilbert, 
108 P.2d 616. 

N.Y.App.Div. The production in eyi- 
dence by executors of decedent’s es- 
tate of checks in various amounts and 


ro 


~ 
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ranging over a period of nearly a year 
and a half did not in and of itself 
create a presumption of “payment” of 
a note given by decedent to the per- 
son to whom such checks were made 
payable,’ even though the checks to- 
talled the amount of the note, where 
there was no showing of any relation- 
ship between the note and the checks. 
—In re Seigle’s Estate, 28 N.Y.S.2d 
563, 262 App.Div. 879, modifying 26 
N.Y.S.2d 410, 176 Mise. 15. 

Okl. The presumption that the fur- 
nishing of necessaries to a relative is 
gratuitous, in the absence of an ex- 
press contract for payment therefor, 
may be rebutted in an’ action against 
the executor of a deceased relative.— 
Chandler y. Chapman, 114 P.2d 471. 

Pa.Orph. The mere possession by 
the payee of a check issued bya de- 
cedent in his lifetime raises a mere in- 
ference or argument that consideration 
was given for it; and there ought to be 
some additional evidence in support of 
the claim based on the check to support 
said inference.—In re Sechrist’s Estate, 
55 York 89. 

A claim against a decedent’s estate 
based upon a check given by decedent 
in his lifetime to claimant but not pre- 
sented for payment until after his de- 
cease, must be supported by evidence 
to show precisely the consideration giv- 
en for the check, and the burden of 
proof is upon the claimant.—In re 
Sechrist’s Estate, 55 York 89. 

W.Va. As decedent’s personal repre- 
sentative, pleading want of considera- 
tion for decedent’s note as defense to 
claim against estate thereon, has bur- 
den of proving absence of considera- 
tion for execution of note.—Rauschen- 


eee v. McDaniel’s Hstate, 11 S.H.2d 
2. 
§ 2172 
Tex.Civ.App. In action by  dece- 


dent’s mother against decedent’s exe- 
cutrix in both individual and repre- 
sentative capacities to recover moneys 
resulting from sale of certain shares 
of stock allegedly belonging to plain- 
tiff, burden was upon plaintiff to es- 
tablish the material allegations of her 
petition, but such fact did not deter- 
mine where the burden of producing 
evidence might rest from time to time 
during the progress of the trial.— 
Elisworth v. Ellsworth, 151 S.W.2d 
628, error refused. 


§ 2174 
N.Y.App.Div. Where mortgagors fil- 

ing claim for board and _ lodging 
against estate of assignee of mortgage 
eontended that assignee agreed to pay 
board and room to be applied on mort- 
gage, that mortgage had been paid in 
full, and that balance of $780 was due, 
possession of bond and mortgage se- 
curing it by mortgagors was not pre- 
sumptive evidence of validity of their 
claim.—In re Klett’s Wstate, 22 N.Y.S. 
2d 418, 260 App.Div. 835. 

§ 2176 

Pa.Orph. Where claimants against 

the decedent’s estate presented the de- 
cedent’s sealed promissory notes with 
warrants to confess judgment, and aft- 
er objections, proved the execution of 
the notes by the decedent, and attempt- 
ed to prove that the consideration for 
them was money loaned to the decedent 
and failed to prove that they loaned 
money to the decedent, the claims were 
refused.—_In re Murphy’s Estate, 54 
York 65. 

§ 2179 


Ala. Statement of account for serv- 
rendered decedent, which 


ices was 
filed in probate office, would not be 
inadmissible in action on account 
against administrator of deceased 


debtor because of lack of certainty 
of description essential in pleading, 
but such statement must, of itself, be 
sufficient to inform personal _ repre- 
sentative upon an inspection thereof 
of the nature, character and amount of 
the liability it imports, and must dis- 
tinguish it. with reasonable certainty 
from all similar claims.—Jones v. Be- 
lue, 200 So. 886. : ’ 
In physician’s action against admin- 
istrator of estate of deceased debtor 
for services rendered, statement of ac- 
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count filed in probate office was admis- 
sible, notwithstanding dollar “sign” 
was omitted therein, particularly 
where physician’s affidavit attached to 
account cleared up any uncertainty 
therein.—_Jones v. Belue, 200 So. 886. 

La.App. In action by mortgagor to 
set aside tax sale at which mortgaged 
property was adjudicated to mortgagee 
who died prior to commencement of 
action, mortgagor’s testimony that 
mortgagee had agreed to satisfy de- 
linquent taxes and prevent tax sale 
was not inadmissible under statute 
providing that parol evidence shall be 
inadmissible to prove any debt or lia- 
bility on part of a party deceased. 
Act No. 11 of 1926, § 1.—Hood v. Glass, 
198 So. 543. 

In action by mortgagor to set aside 
tax sale at which mortgaged property 
was adjudicated to mortgagee who died 
prior to commencement of action, mort- 
gagor’s testimony that mortgagee had 
agreed to satisfy delinquent taxes and 
prevent tax sale was admissible as an 
“admission against interest’ by mort- 
gagee. Act No. 11 of 1926, § 1.—Hood 
v. Glass, 198 So. 543. 

Mo. In proceeding by attorney on 
demand against estate of deceased 
client for legal services allegedly ren- 
dered in connection with defense of 
an insanity proceeding against client, 
petition, in suit by client to enjoin 
further prosecution of the insanity 
case, was admissible as proof of a 
fact in a chain of circumstantial evi- 
dence that defense of the insanity 
proceeding was part of a fraudulent 
scheme to deprive client of his proper- 
ty.—In re Thomasson’s Estate, 148 S. 
W.2d 757. 

In proceeding by attorney on de- 
mand against estate of deceased client 
for legal services allegedly rendered 
in connection with defense of an in- 
sanity proceeding against client, where 
records in habeas corpus proceeding 
by client’s kindred showed that grant- 
ing of writ was resisted by adven- 
turess who had married client as part 
of a scheme to defraud him of his 
property the records were admissible 
to show that defense of the insanity 
proceeding was part of scheme to de- 
prive client of his property.—In_ re 
Thomasson’s Hstate, 148 S.W.2d 757. 

In proceeding by attorney on de- 
mand against estate of deceased client 
for legal services allegedly rendered 
in connection with defense of an in- 
sanity proceeding against client, 
where payment was resisted on ground 
that defense was part of a scheme to 
defraud client. of his property, evi- 
dence that in foreign insanity pro- 
ceeding no evidence in regard to men- 
tal condition of client was introduced 
was admissible to show that such pro- 
ceeding was a fraud and was brought 
for mere purpose of aiding in defense 
of domestic insanity case.—In_ re 
Thomasson’s Hstate, 148 S.W.2d 757. 

N.Y.App.Diy. In administratrix’ ac- 
tion against intestate’s sister to re- 
cover money which intestate had al- 
legedly left with sister prior to death, 
where issue involved amount of money 
which was in a package of currency 
that had been given administratrix 
by sister, sister’s testimony as to con- 
versation between herself and intestate 


concerning money was _ inadmissible 
under statute and should also have 
been excluded as_ irrelevant. Civil 
Practice Act, § 347.—Armstrong v. 
Duffy, 25 N.Y.8S.2d 162, 261 App.Div. 
41 


Pa.Com.Pl. It was not error to re- 
fuse to admit into evidence the praecipe 
and pleadings in the case wherein the 
decedent’s daughter sued the adminis- 
trator, as they were irrelevant and in- 
competent in the present case.—Yontz 
vy. Yontz, 51 Dauph. 126. 
§ 2183 
Ariz. In action against defendant 
individually and as executrix of de- 
ceased’s estate for an accounting and 
to recover for an alleged conversion, 
evidence was suflicient to support find- 
ing that, regardless of whether there 
was any shortage in estate of deceased, 


§ 2183 


defendant, in her individual capacity, 
never received any money belonging 
to deceased for which she failed to ac- 
goune broweriye Clark v. Sears, 108 P. 


Ariz. In action to establish claim 
against deceased’s estate for room, 
board and laundry service, evidence: 


sustained judgment refusing to order 
the claim paid, on theory that deceased 
had made payment during his lifetime. 
—Holt v. Bayliss, 112 P.2d 587. 


Ark. The probate court did not err 


in requiring one presenting claim 


against decedent’s estate on note to 


identify such note, in absence of affi- 
davit and copy of note, though execu- 
tion thereof was not denied under oath 
before trial. Pope’s Dig. §§ 101, 102, 
105.—George v. Davie, 145 S.W.2d 729. 

In proceeding to recover amount of 
note from deceased maker’s estate, 
payee’s failure to sue on note during 
decedent’s lifetime and payments of 
money to decedent while heavy obliga- 
tions were claimed to be due 
from decedent, improbability that 
payee saved large sums from small 
wages and speculative sources as he 
claimed, failure to take acknowledg- 
ments of payee’s loans to decedent, 
making of advances by payee in cash 
instead of checks, payee’s status as 
gambler, and his evasive answers on 
cross-examination, 
probate judge to consider in determin- 
ing weight of payee’s  testimony.— 
George vy. Davie, 145 S.W.2d 729. 

Evidence held sufficient to support 
probate court’s order denying claim 
against decedent’s estate on note al- 
leged to have been executed by de- 
pisces ne a v. Davie, 145 S.W.2d 

Ark, Evidence held to justify dis- 
missal of administratrix’ suit on notes. 
executed and delivered by defendants to 
intestate, as payee, 
lifetime on ground that intestate had 
intentionally destroyed the notes and 
had never intended to collect them as 
against defendants.—Galloway v. Davis, 
146 S.W.2d 536. 

Ark. In suit on claim against es- 
tate, evidence showed that check 
which was delivered by plaintiff to 
deceased physician was given as a 
loan and not in payment of a debt. 
—Bradford v. Reid, 149 S.W.2d 51. 

Cal. Evidence sustained judgment 
for reasonable value of services ren- 
dered by adult son who took care of 
and maintained his mother who suf- 
fered from cancer, on ground that serv- 
ices were rendered under an agreement 
by mother to leave property to the son 
and that the+services were performed 
in accordance with the agreement.— 
Winder v. Winder, 114 P.2d 347, prior 
opinion 108 P.2d 681. 

Cal.App. 


decedent, judgment for $5,200 was sus- 
tained by the evidence.—Lundberg y. 
Katz, 144° P.2d 9917, 

Cal.App. Evidence sustained finding 
that broker was procuring cause of 
sale of realty belonging to decedent’s 
estate, which would entitle broker to 
recover commission for the sale upon 
proof of compliance with provision of 
Probate Code relating to contracts by 
executor with an agent to secure pur- 
chaser for property of an estate. Pro- 
bate Code, § 760.—In re Mitchell’s Hs- 
tate, 115 P.2d 27. 

Colo. Evidence was not sufficiently 
clear and convincing to establish a 
claim against the estate of claimant’s 
deceased brother in the amount of $5,- 
000 which claimant contended was the 
consideration for the execution of a 
quitclaim deed to a farm given to de- 
eedent in 1934 and which decedent 
agreed to pay claimant when farm was 
sold._In re Larson’s Wstate, 113 P.2d 
686. 


Reasonable inferences are not suffi- 
cient to establish a claim against an 
estate based on an alleged agreement 
of the decedent to pay a sum of money 
to the claimant, but evidence in sup- 
port of the claim must be clear and 
convincing.—In re Larson’s Estate, 113 
P.2d 686. 


payee: 


were matters for 


during intestate’s. 


! In action against estate for 
services as housekeeper and nurse to. 


: 
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Conn, Even if deceased told her sons 
three days before her death that she 
haé@ loaned $1,000 to defendant and in- 
structed them to collect it, such state- 
ment would be but evidence, to be 
weighed with other evidence in action 
by executors of deceased’s estate 
against defendant to recover loan.— 
Prestoff v. Slipkowski, 16 A.2d 581. 
In action by executors to recover 
from defendant on an alleged loan by 
the deceased to defendant, evidence 
sustained trial court’s finding that no 
an had been made.—Prestoff v. Slip- 
owski, 16 A.2d 581. 
- Ga.App. In action against adminis- 
_tratrix to recover one-fourth of value 
of deceased’s estate on ground that 
_ deceased had breached oral agreement 
to make a will leaving one-fourth of 
estate to plaintiff, evidence showed 
that breach of contract occurred at 
date of deceased’s death, which was 
‘September 26, 1937, and that damage 
; for breach was value of one-fourth of 
estate at time of death, and warranted 
_ finding that value of one-fourth of es- 
tate was $15,000, and hence allowance 
of $993.02 as interest to plaintiff was 
not excessive. Code 1933, §§ 20-1402, 
: ON fe eta v. Bussell, 12 S.H.2d 
Idaho. A_ written acknowledgment 
granting extension of time for husband 
to repay loans made by wife, though 
for a lump sum, was merely an ac- 
_ knowledgment of indebtedness coupled 
with extension of time for payment, so 
as to prevent running of limitations, 
é d did not disprove existence of con- 
ract to pay the original loans so as 
) prevent reliance by wife on such 
ontract in her action against hus- 
and’s estate on rejected claim for 


lowd’s Hstate, 108 P.2d 287. 

_ Bvidence held to authorize verdict 
for widow in her action against hus- 
band’s estate on rejected claim on hus- 
"band’s agreement to repay moneys ad- 
_-yanced by wife—Dowd y. Dowd’s Hs- 
tate, 108 P.2d 287. 


_ Il.App. Evidence was sufficient to 
establish contract whereby deceased 


f 


 Ind.App. Evidence supported finding 
ayy trust had been greated by client’s 


ent’s administratrix against attorney’s 
‘ Bee ec eabe v. Grantham, 31 N. 


Iowa. In action by executrix of her 
3 deceased mother’s estate against testa- 
trix’ son for accounting of money 
Fae turned over to defendant by his fa- 
ther, who died before testatrix, with 

bark admonition to take care of testatrix 
and be fair with defendant’s brothers 

i and sisters, and of income from testa- 
trix’ farm after father’s death, evidence 
_ held to show that defendant faithfully 
followed such admonition, fairly and 

conservatively estimated his disburse- 
ments of such money and income, and 
was not indebted to testatrix’ estate 
or his brothers and sisters for any 
part of such funds or interest on farm 
- income.—Selby vy. Shriver, 298 N.W. 


La.App. Evidence warranted allow- 
ance of claim of woman with whom 
deceased boarded, for services ren- 
dered in nursing deceased during last 
year of deceased’s life, in the amount 
of $730, on ground that services ren- 
dered to deceased were necessary and 
were worth $2 per day for such year. 
—Succession of Bairdain, 200 So. 661. 

Mass. Evidence held not to establish 
that insurer waived right to contend 
that, because of existence of heirs, in- 
_ sured’s executrix was not entitled to 
-elaim accidental death benefits or dis- 
ability benefits. G.L.(Ter.Ed.) c. 176, 
§ 21.—Wedgwood v. Eastern Commer- 
eial Travelers Accident Ass’n, 32 N.B. 
2d 687, 308 Mass. 463. 

Mich, Testimony fairly sustaining 
r an implied obligation to pay for sery- 
; ices rendered decedent presents ques- 
tion for jury in proceeding to enforce 
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claim against decedent’s e 
Munro’s Hstate, 295 N.W 
Mich. 80. ; ; 

Mich. A claimant who alleged that 
his sister, prior to her death, agreed 
to pay him the sum of $5,000 on con- 
dition that he refrain from conten 
their father’s will and that the $5,00 
was to be paid when the sister received 
money from closed banks, failed to 
make out a prima facie case against 
her estate, where there was no evidence 
showing that the money had been re- 
ceived from the closed banks.—Hoag v. 
mee Estate, 297 N.W. 511, 297 Mich. 

Miss. Where the evidence failed to 
show any specific definite agreement 
on the part of decedent to pay debt 
on which probated claim was based, 
claim should have been disallowed.— 
First Nat. Bank & Trust Co. v. Theo- 
bald, 2 So.2d 833. 

Mo.App. In child’s action against 
father’s estate to recover for board and 
lodging furnished father, who_ lived 
with child as member of his family for 
two-thirds of time during period of 
five years, conflicting evidence war- 
ranted finding that no contract or un- 
derstanding existed between father and 
child with respect to payment for 
board and lodging, and hence preclud- 
ed recovery by child.—Hurst v. Hurst’s 
Estate, 151 S.W.2d 543. 

N.¥.Sur. Evidence warranted denial 
of claim against estate based on a 
note, on ground that note was paid 
by decedent.—In re Seigle’s Estate, 26 
N.Y.S.2d 410, 176 Misc. 15. 

Ohio App. In action in quantum 
meruit against executrix to recover for 
board, room, and laundry services fur- 
nished by plaintiff to decedent prior 
to his death, evidence warranted judg- 
ment for plaintiff on ground that as 
matter of law decedent was not a 
member of plaintiff's family, and that 
there was an implied agreement by 
decedent to pay for _ services.—Corbin 
v. Bort, 35 N.H.2d 984. 


Okl. In action by owner of deficien- 
cy judgment in foreclosure to estab- 
lish deficiency judgment as a claim 
against deceased debtor’s estate pur- 
suant to statutes, wherein deceased 
debtor’s administrator charged that 
owner of judgment and deceased debt- 
or’s codebtor fraudulently schemed to 
relieve codebtor and to deprive de- 
ceased debtor’s estate of right to con- 
tribution from codebtor, administrator 
was required to show that estate would 
be forced to pay more than its just 
proportion of the judgment as between 
the codebtors. 12 Okl.St.Ann. § 831; 
58 OklLSt.Ann. §§ 333, 339.—Saddler 
v. Smith, 109 P.2d 226. 


Where administratrix of deceased in 
action to establish a deficiency judg- 
ment as a claim against the estate, 
claimed that there was a fraudulent 
scheme of plaintiff and his son, who 
was administratrix’ co-debtor, to de- 
prive administratrix of her potential 
right of reimbursement from the son 
by releasing son’s property from lien 
of the judgment, but only evidence 
submitted by administratrix to estab- 
lish such scheme was relationship of 
plaintiff and his son and insolvency of 
the son, and administratrix failed to 
show that estate of her decedent would 
be compelled to pay more than one- 
half of the claim if allowed by the 
court, plaintiff was entitled to prevail. 
12 Okl.St.Ann. § 831; 58 OkIJ.St.Ann. 
si ane 339.—Saddler v. Smith, 109 P. 


Pa.Super. In action to recover value 
of domestic services rendered to de- 
cedent uncer an alleged oral agreement, 
plaintiff was required simply to show 
the existence of an agreement to pay 
her for the services rendered, the na- 
ture and extent thereof, and that they 
were accepted.—Szusta v. Krawiec, 19 
A.2d 495, 144 Pa.Super. 530. 

Pa.Super. Hvidence held to authorize 
recovery from administrator for per- 
sonal services rendered to decedent 
under agreement.—In re Leppold’s Bs- 
tate, 20 A.2d 827, 145 Pa.Super. 60. 

Pa.Com.Pl, There is no evidence 
that would justify any recovery by 


sel for the 


to join in a petition to th 
a public sale of the real es 
v. Yontz, 51 Dauph. 126. ag 

Pa.Com.Pl. The quality of proof in 
claims against a decedent’s estate which 
are usually paid at regular intervals, 
such as rent, is very high and the pre- 
sumption that they were paid when due 
can be overcome only by clear, precise, 
indubitable proof.—Bilaitis v. Nevere- 
ski, 42 Lack.Jur. 133. 

Pa.Orph. When the attending physi- 
cian testifies that during the last illness 
of decedent, the services of a trained 
nurse were at no time necessary, and 
there is no competent testimony to the 
contrary, no allowance can be made for 
such services.—In re Weindorf’s Hstate, 
23 Hrie 10. 

In such a case a trained nurse will 
be paid only the amount customarily 
paid a domestic nurse.—In re Wein- 
dorf’s Estate, 23 Erie 10. 

Pa.Orph. While the collector of in- 
ternal revenue, in presenting his claims 
in the orphans’ court for decedent’s un- 
paid federal income taxes, accepted the 
burden demanded by exceptants_ to 
prove every step in his case, and did so 
by competent evidence, it was not nec- 
essary for him so to do. Proof of the 
final assessment filed in the United 
States court was sufficient. An assess- 
ment of income taxes is prima facie 
Coen re Nicola’s Estate, 89 P.L. 


R.I. In husband’s action against de- 
ceased wife’s executor based on theory 
that wife breached agreement to com- 
pensate husband for his payment of 
taxes and work on wife’s realty by de- 
vising to husband all of wife’s realty, 
burden of proof resting upon the hus- 
band was something more than that 
of a mere preponderance of the evi- 
dence, but was not proof beyond a ‘‘rea- 
sonable doubt’’, which is the strongest 
‘proof known to the law, but the proof 
was required to be clear and convine- 


ing.—Gallagher v. Harlow, 14 A.2d 663. 


R.I. In action of assumpsit to en- 
force payment of a claim based on an 
alleged oral agreement to make a will 
in plaintiff’s favor, plaintiff to recover 
was required to prove the agreement 
by clear and convincing evidence.— 
Cook v. Greenlaw, 19 A.2d 8. 

In action of assumpsit to enforce 
payment of a claim based on an al- 
leged oral agreement by plaintiff’s 
mother to equalize by her will ad- 
vances made by deceased father to 
plaintiff and his brother, the claim 
and plaintiff's original declaration, 
bill of particulars, and replication, no 
one of which contained any statement 
by plaintiff that agreement was made 
in consideration of any promise by 
plaintiff not to eontest his father’s 
will, could be considered by trial jus- 
tice in determining credibility and 
weight of evidence in support of later 
counts of declaration alleging that 
agreement was made in consideration 
of such a promise by plaintiff.—Cook 
v. Greenlaw, 19 A.2d 8. 

Bvidence was not sufficiently clear 
and convincing to show that plaintiff’s 
mother for a valuable consideration 


. orally agreed to make a will in plain- 


tiffs favor to equalize advances made 
by deceased father to plaintiff and his 
brother.—Cook vy. Greenlaw, 19 A.2d 


. 


R.I. In action against executor for 
services rendered to testatrix evidence 
warranted finding on all the evidence 
that plaintiff had established a just 
claim against testatrix’, estate—Para- 
dise v. Rick, 20 A.2d 268. 

In action against executor for sery- 
ices rendered by plaintiff to testatrix, 
evidence supported finding that serv- 
ices were worth but $2 per week in- 
stead of $10 as claimed.—Paradise vy. 
Rick, 20 A.2d 268. 

Va. Where person from whom plain- 
tiff allegedly purchased a one-sixth in- 
terest in mortgage bond was deceased 
at time of trial, testimony of plaintiff 
to the effect that he purchased a one- 
sixth interest in the bond was required 


aa 
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to be corroborated before the decree 
could be validly rendered against ad- 
ministrator of deceased. Code 1919, § 
nina Nan v. Somers, 13 S.E.2d 

Where plaintiff. allegedly purchased 
an interest in a mortgage bond owned 
by deceased, evidence was not sufficient- 
ly corroborative of the testimony of the 
plaintiff that he purchased an interest 
in the bond from the deceased, so as 
to entitle plaintiff to a judgment for 
one-sixth interest in the net proceeds 
of foreclosure sale against the estate 
of the deceased. Code 1919, §§ 6209, 
ee, v. Somers, 13 S8.H.2d 
330. 

Wis. Where’ evidence’ established 
with but little conflict that decedent’s 
stepdaughter had not been compensated 
for services rendered to decedent pur- 
suant to agreement that she would be 
compensated therefor upon his death, 
stepchild was entitled to recover there- 
for against estate, notwithstanding ex- 
istence of family relationship.—In_ re 
aks Estate, 298 N.W. 185, 238 Wis. 


See Crump vy. Smith [1941] 1 Dom.L. 
° oO. 
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Miss. Evidence was _ insufficient to 
establish a debt owed by decedent to 
his wife for money allegedly borrowed 
to purchase hotel bonds which were 
then given to wife as a gift, so as 
to entitle wife to probate a claim 
against decedent’s estate. Code 1930, 
Seay anne v. Strange, 197 So: 


Miss. Evidence was not sufficiently 
clear and convincing to establish claim 
of $200 against estate of decedent for 
legal services rendered to the decedent 
during her lifetime.—Nicholson vy. Dent, 
Robinson & Ward, 198 So. 552. 

Miss. A claim against the estate of 
a decedent, although probated and reg- 
istered, must be established by clear 
and reasonably positive evidence if 
objected to by administrator, legatee, 
heir, or any creditor, and _ contested 
by such party in interest. Code 1930, 
§ 1678.—Nicholson y. Dent, Robinson & 
Ward, 198 So. 552. 

Claimant is required to establish 
claim against decedent’s estate ah a 
preponderance of the evidence.—Nichol- 
son v. Dent, Robinson & Ward, 198 
So. 552. 

The difficulty in making necessary 
proof on claim against decedent’s es- 
tate for legal services because of the 
incompetency of members of the claim- 
ant law firm to testify against the 
estate did not dispense with the neces- 
sity for the proof.—Nicholson v. Dent, 
Robinson & Ward, 198 So. 552. 


Mo. Where it appeared that attor- 
ney filing claim against deceased client’s 
estate admitted that client was man 
of unsound mind, that he was held a 
virtual prisoner by party against whom 
attorney had instituted litigation on 
behalf of client, that such party had 
exercised under influence over client, 
and that conversation in which client 
allegedly discharged attorney took place 
at a secluded country roadside rendez- 
vous in presence of such other party, 
evidence established that termination of 
attorney’s employment was not brought 
about by voluntary act of client nor 
caused by such misconduct of client 
as would make attorney’s withdrawal 
necessary and therefore attorney was 
not entitled to recover additional fee 
from client’s estate—In re Thomas- 
son’s  Wstate, 144 S.W.2d 79. 


N.Y.App.Div. FEvidence that claimant 
bought horses from decedent in De- 
cember, 1937, that during decedent’s 
lifetime claimant made payments on 
chattel mortgage given for part of 
purchase price and used horses until 
spring of 1939 without objection, and 
that after decedent’s death on January 
2, 1939, claimant, without objection, 
gave new mortgage to representative of 
decedent’s estate warranted rejecting 
claim against estate for damages from 
alleged breach of warranty in sale of 
a horse.—In re Nickerson, 23 N.Y.S.2d 
454, 
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N.Y.Sur. Evidence failed to establish 
that amount claimed to have been 
paid by deceased’s wife to nurse was 
in fact a debt of deceased, and hence 
objection to allowance of such amount 
in wife’s account as executrix was sus- 
tained.—In re Sobel’s Hstate, 22 N.Y.S. 
2d 732, 175 Mise. 171. 

Pa.Super. In action against execu- 
tor by practical nurse to recover wages 
for services rendered to deceased prior 
to her death for a period of 84 weeks, 
practical nurse’s evidence was sufficient 
to sustain conclusion that she success- 
fully bore the burden on her of rebut- 
ting the presumption that she had been 
Daid for her services by deceased.— 
Morrison v. Stone, 14 A.2d 579, 141 Pa. 
Super. 237 

In action against executor by prac- 
tical nurse to recover wages for sery- 
ices rendered to deceased prior to her 
death for a period of 84 weeks, ex- 
ecutor’s evidence was insufficient to 
establish that practical nurse had been 
paid for her’ services.—Morrison Vv. 
Stone, 14 A.2d 579, 141 Pa.Super. 237. 

Pa.Super. Where claims against a 
dead man’s estate might have been 
made against him while he was living, 
they are always subjects of just sus- 
nicion, and strict proof is required.— 
In re Mays’ Wstate, 15 A.2d 569, 141 
Pa.Super. 479. 

Pa.Com.Pl. Where one was induced 
to enter decedent’s service as house- 
keeper, continuing a number of years 
until his death, with promise of com- 
pensation in his will, but failure to 
to make the will as promised, such em- 
ployee may claim reasonable value of 
service rendered. Statute of limitation 
does not apply to such claim as there 
was no contract for weekly or monthly 

ayment during decedent’s lifetime. 

ere making of will, subsequently re- 
voked by later will, will not entitle 
first devisee to benefit of such provision 
unless it was made in pursuance of an 
agreement entered into with testator, 
that he would thus compensate claim- 
ant for services rendered. Claims of 
such kind should be closely scanned. 
In case, supra, first trial resulted in 
verdict for defendants, Court en banc 
granting new trial on ground that the 
trial judge regarded the verdict as 
against weight of evidence. At second 
trial restricted verdict against second 
devisee, not against her as individual 
is proper. Judgment n. o. v. refused 
and rule for new trial discharged.— 
erste v. Krawiec, 34 Luz.L.Reg.Rep. 


Va. In proceeding on claim for mon- 
ey loaned deceased, evidence was suffi- 
cient to establish claim even if altered 
note evidencing claim was excluded. 
a7e arnsberger v. Nicholas, 10 S.H.2d 


Wis. Where boarder regularly paid 
$20 a month for board and room and 
there was testimony that he promised 
to pay landlady well for personal care 
in nature of practical nursing for both 
past and future services, aud landlady 
rendered such services until boarder’s 
death with expectation of being compen- 
sated, evidence authorized recovery of 
reasonable worth of services rendered 
from boarder’s estate on ground that 
boarder expressly agreed to make pay- 
ments in addition to sum paid for room 
and board.—In re Breitzman’s Hstate, 
294 N.W. 489, 236 Wis. 96. 

§ 2187 

Il.App. Uncontradicted testimony 
by one witness as to decedent’s admis- 
sion that he had borrowed from claim- 
ant the amount claimed from estate 
was sufficient to establish claim against 
estate, and where circuit court had be- 
fore it only the transcript of testimony 
and proceedings in county court, cir- 
euit court was not justified in disre- 
garding such testimony and entering 
judgment denying claim.—Cummings y. 
Floro, 35 N.E.2d 92, 310 Ill.App. 607. 

Mich. In action against decedent’s 
estate to recover money paid to de- 
cedent pursuant to an option for pur- 
chase of land, which option had been 
cancelled by mutual agreement, evi- 
dence sustained finding that decedent’s 


§ 2191 


signature on receipt was valid.—Bow- 
man y. Hmery’s Estate, 298 N.W. 321, 
297 Mich. 663. 

In action against decedent’s estate to 
recover amount paid on an option for 

urchase of land, which option had 
een cancelled by mutual agreement 
of the parties, where plaintiff relied 
on a receipt showing two items of 
$500, evidence sustained conclusion of 
trial judge that one of the $500 items 
was valid and that the other was not, 
and justified a judgment for plaintiff 
for valid item.—Bowman vy. Hmery’s 
Hstate, 298 N.W. 321, 297 Mich. 663. 

N.Y.App.Div. Claim against deceased 
estate for hospital bill and advance on 
loan to a finance company was properly 
rejected where evidence did not show 
that the money was requested by de- 
ceased, that it was paid directly to him, 
or that it ever accrued to his benefit. 
—In re Pappalau’s Estate, 27 N.Y.8.2d 
787, 261 App.Div. 705. 

Pa.Orph. Where a claim against a 
decedent’s estate was based upon a 
check signed and delivered by the de- 
cedent in his lifetime to the payee of 
the check, and there was no testimony 
to explain the purpose or the cireum- 


stances under: which the check was de- | 


livered to the claimant, the claim was 
refused.—_In re Sechrist’s BHstate, 55 
York 89. 

Wis. In proceeding on claims against 
deceased’s estate, evidence sustained 
finding that notes on which claims were 
based were supported by consideration. 
S$t.1939, §§ 116.29, 274.12-—In re Ras- 
mussen’s Hstate, 298 N.W. 172, 238 
Wis. 334. 

In proceeding by daughter on claim 
against father’s estate based on note, 
evidence sustained finding that note 
was not supported by consideration.— 
In re Rasmussen’s Estate, 298 N.W. 
172, 238 Wis. 334. 

In proceeding on claims against de- 
ceased’s estate, evidence sustained find- 
ing that mortgages executed by de- 
ceased to. secure claimants’ notes were 
made with intent to ‘hinder, delay and 
defraud creditors, and that claimants 
knew facts sufficient to impute to them 
knowledge of deceased’s, intention, or 
to arouse in their minds, as ordinarily 
prudent persons, a suspicion, and that 
therefore the mortgages were void as 
“fraudulent conveyances”, where value 
of mortgaged property was_ several 
times greater than the indebtedness 
secured thereby. St.1939, §§ 242.03, 
242.04, 242.05.—In re Rasmussen’s Bs- 
tate, 298 N.W. 172, 238 Wis. 334. 

Wis. Evidence relating to advances 
made to decedent. by his stepdaughter 
and to his promises that money would 
be repaid established stepdaughter’s 
right to recover against estate for 
money loaned in the amount of $105.— 
TS Estate, 298 N.W. 185, 238 

is. 43, 


§ 2189 

Cal.App. Under statute authorizing 
appointment by court of attorney to 
defend action on claim made by admin- 
istratrix of estate against the estate 
and rejected by the court, probate 
court had no jurisdiction to appoint at- 
torney, to defend at estate’s expense 
an action by administratrix seeking to 
quiet title in herself to all property, 
inventoried in estate, since if adminis- 


‘tratrix’ claims were valid, there was 


no estate of decedent to be defended. 
Probate Code, § 703.—Tanner v. Su- 
perior Court in and for Los Angeles 
County, 111 P.2d 713. 
§ 2191 

Cal.App. In action against adminis- 
trator based on memorandum allegedly 
executed by deceased stating that plain- 
tiff had worked for deceased for six 
years, that deceased had agreed to pay 
plaintiff $2,000 a year, and that the 
amount was to be paid from estate of 
deceased after her death, conflicting 
evidence regarding whether plaintiff 
rendered services for deceased which 
constituted valuable consideration for 
her promise to pay was for jury. Civ. 
Code, § 1606; Code Civ.Proc. § 1963, 
subd. 39.—Walsh vy. Parker, 106 P.2d 
925. 

Cal.App. In action by special admin- 


: 
: 
: 
| 


‘| at "e e 


ty istrator for possession of federal 


ground, that they belonged to plain- 
; tiff’s intestate, ownership of the bonds 
was a question of fact for the jury. 
Code Civ.Proc. § 1963, subds. 1, 4, 8, 
 33.—Lady v. Barrett, 111 P.2d 702. 
. Ky. In action by executrix to recov- 
er amount allegedly due to testator’s 
estate by virtue of purchase by _testa- 
tor of stock, one-half of which was 
for benefit of defendant who was to 
- receive one-half of the profits or pay 
one-half of the loss when the stock 
was sold, trial court should have di- 
rected a verdict for defendant, where 
i on which the jury 


performed for and groceries furnished 
o deceased by plaintiff, whether plain- 


was for jury.—Chandler v. Chapman, 
114 P.2d 471. : . 
_ Pa.Super. Where plaintiff seeking to 
recover the value of domestic serv- 
ices rendered to decedent showed the 
existence of an agreement to pay for 
services rendered, the nature and ex- 
tent thereof, and that they were ac- 
cepted, the value of the services was 
for the jury.—Szusta v. Krawiec, 19 A. 
2a 495, 144 Pa.Super. 530 
R.I. In husband’s action against de- 
ceased wife’s executor to recover for 
painting and papering on real property 
- belonging to wife, evidence including 
testimony of husband, who had been 
in painting and papering business as a 
contractor for many years, regarding 
reasonable value of his work and labor, 
was sufficient for jury on question of 
amount due for value of work and la- 
bor performed for the wife’s benefit.— 
Gallagher y. Harlow, 14 A.2d 663. 
‘In husband’s action against deceased 
rife’s executor to recover for work on 
ife’s realty at wife’s request and 
money expended to pay taxes, based 
on theory that wife breached agree- 
- ment to compensate husband by devis- 
ing to him all her real estate, where 
evidence was conflicting, executor’s mo- 
tion for directed verdict in his favor 
as properly denied.—Gallagher  v. 
tlow, 14 A.2d 663. 


RJ. In action against executor for 
value of services rendered to decedent, 
testimony of witness that he had him- 
self performed services allegedly per- 
_ formed by plaintiff, and was paid there- 
_ for at specified rate, though eontra- 
 dicting plaintiff on issue of who _per- 
formed the services, provided evidence 
of value of the services, sufficient to 
- take case to jury.—Robitaille v. Proc- 
tor, 20 A.2d 276. 

_ In action against executor for value 
of services performed for deceased, 
evidence of the reasonable value of serv- 
ices held sufficient to go to the jury. 
_ —Robitaille v. Proctor, 20 A.2d 276. 


oF 
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om, § 2192 
_ Ga.App. In action on note against 
 maker’s executors, it was error to 


_ charge which may have led jury to be- 
lieve that not only the claims against 
the estate for funeral expenses, tomb- 
stone, and expenses of administration 
were claims payable out of the estate 
- prior to claim on the note, but that 
claims of legatees against the estate 
for legacies due them under testator’s 
will were prior to claim of plaintiff. 
— Code 1933, §§ 113-821, 113-1509; § 
113-1508, subs. 2, 3—Clarkson y. Clark- 
= son, 12 8.0.2d 468. 

Ky. In action by executrix to re- 
- eover amount allegedly due to testa- 
__ tor’s estate by virtue of purchase by 
testator of stock, one-half of which 
was for benefit of defendant who was 
to receive one-half of the profits or 
pay one-half of the loss when the 
stock was sold, instruction by which 
court inadvertently submitted to jury 
the question whether the ‘defendant’ 


nd checks in payment of interest on ~ 


\ ' § 2197 jo 

Cal.App. In action on rejected claim 
against estate of decedent, any judg- 
ment which might be obtained could go 
no further than to direct that the claim 
be paid in the course of administration 
out of the assets of the estate and no 
judgment in personam could be ren- 
dered against the defendant representa- 
tive of the estate. Probate Code, § 730. 
—Vickerson v. Wehr, 109 P.2d 743. 

Cal.App. Where judgment roll con- 
tained no findings that executors were 
authorized by will or by _ statute to 
employ accountants to render services 
in the administration of the estate or 
that by the contract of employment 
executors were not to be personally 
liable, a judgment dismissing action 
for services rendered against execu- 
tors in their individual capacities and 
awarding judgment against them in 
their representative capacities could 
not be sustained.—Moss v. Boyle, 112 
P.2d 657. 

Conn. In action by heirs and ad- 
ministrator to recover deceased’s prop- 
erty, transfers of which were void as 
testamentary dispositions not made in 
compliance with requirements of stat- 
ute of wills, the realty should not have 
been ordered to be conveyed to the 
administrator, but the conveyances 
should have been ordered canceled and 
set aside so as to leave title in the 
name of deceased. Gen.St.1930,  §§ 
4876, 4956.—Bowen v. Morgillo, 14 A.2d 
724, 127 Conn. 161. 

In action by deceased’s husband and 
children and the administrator of de- 
ceased’s estate to recover deceased’s 
property, transfers of which were void 
as attempted testamentary dispositions, 
rights of husband and children in bank 
deposits the transfers of which to hus- 
band by deceased were not yoid at- 
tempted testamentary dispositions, but 
which were presently effective transfers 
ereating present interests under an 
agreement whereby husband was to 
divide the money equally with children 
if deceased should die, could not be 
asserted or determined, since they were 
not within the proper scope of the ac- 
tion. Gen.St.1930, § 4876.—Bowen vy. 
Morgillo, 14 A.2d 724, 127 Conn. 161. 

Fla. In suit aepinet deceased broth- 
er’s wife individually and as executrix 
for an accounting where, as to cer- 
tain sum no liability was shown as 
against the wife individually, a joint 
and several judgment against wife in- 
dividually and as executrix was er- 
ror.—Uhl v. Holbruner, 200 So. 359. 

8 2199 

Cal.App. In action by administrator 
on notes in favor of deceased, complaint 
alleging that plaintiff was appointed 
administrator, that administrator was 
authorized to enter into an agreement 
extending time for payment of notes, 
and that extension agreement was 
thereafter made, stated cause of action 
and conferred jurisdiction on _ trial 
court to enter default judgment against 
maker, notwithstanding failure to al- 
lege representative capacity of admin- 
istrator, particularly in view of fact 
that maker had obtained sanction of 
probate court in matter of the exten- 
sion.—Bouvett y. Layer, 104 P.2d 115. 

§ 2211 

C.C.A.N.Y. In action by trustee in 
bankruptcy to recover back the amount 
of alleged preferential payments by 
bankrupt, where the payments were 
made to defendants as executors in set- 
tlement of claim based on note held by 
decedent, judgment against the execu- 
tors individually was unauthorized. 
Bankr.Act § 60, sub. b, 11 U.S.C.A. § 
96, sub. b—Smyth y. Kaufman, 114 F, 
2d 40. 

D.C.Ga. Under .Georgia law, if ad- 
ministrator fails to file plea of no as- 
sets, the administrator might be held 
personally responsible for any judg- 
ment obtained de _ bonis testatoris. 
Code Ga.1933, § 113-2110.—American 
pean Co. v. Sutherland, 35 F.Supp. 


v . 
App.D.C. In action against an exec- 
utor on a demand, unless defense of in- 


goods or goods of 


UR pees v. Hawley, 114 F.2d 


§ 2218 

N.Y.Sur. The entry of any judgment 
in an action against an estate fiduciary 
as such does not establish anything 
conclusive, and its effect, so far as as- 
sets of estate in his charge are con- 
cerned, is. merely to establish as a 
prima facie matter that a debt in 
amount determined existed against de- 
cedent at time of his death, and sub- 
sequent status of obligation is equiva- 
lent to position attained by a claim by 
mere allowance by fiduciary, and it is 
not enforceable as a matter of right by 
ordinary process, and fiduciary may 
not be examined in supplementary 
proceedings in respect of it. Decedent 
Estate Law, 151.—In re Van No- 
strand’s Will, 29 N.Y.S.2d 857, 177 
Mise. 1. 

The only effect of a judgment against 
an estate fiduciary in an action agajnst 
fiduciary as such, even if judgment is 
subsequently sustained in Surrogate’s 
Court, is to transform an unestablished 
elaim into a proved debt which is en- 
titled to payment, if at all, only subse- 
quent to satisfaction of administration 
and funeral expenses and other debts 
accorded priority in payment pursuant 
to Surrogate’s Court Act, and, even if 
judgment survives such hazards, its 
payment is conditioned on presence of 
remaining assets in estate which are 
adequate in amount to satisfy it and 
other debts which are entitled to par- 
ity of treatment.’ Surrogate’s Court Act, 
§ 212.—In re Van Nostrand’s Will, 29 
N.Y.S.2d 857, 177 Mise. 1. 

The mere recovery of a judgment up- 
on a Claim against estate of a decedent 
carries with it no inference or pre- 
sumption that judgment will ever be 
paid either in full or in part, and the 
judgment is not a “judgment” in or- 
dinary connotation of the term but 
merely a prima facie establishment of 
existence of a valid indebtedness, and 
such indebtedness is not established 
as an obligation of decedent but mere- 
ly in rem against assets in hands of 
fiduciary whose office it is to distribute 
property, which he has reduced to 
possession, among those legally entitled 
thereto.—In re Van Nostrand’s Will, 29 
N.Y.S.2d 857, 177 Mise. 1. 

{ § 2240 

Ala. Proceedings under statute pro- 
viding for execution against executor 
or administrator personally is substi- 
tute for an action for devastavit 
against personal representatives when 
execution de bonis intestati has been 
returned “no property.” Code 1940, 
EN 61, § 130.—Moebes v. Kay, 2 So.2d 


A judgment against personal repre- 
sentative as such at the suit of ecredi- 
tor of estate which he represents, 
whether the estate is solvent or insol- 
vent if allowed to stand, and execu- 
tion thereon returned ‘no property”, 
is conclusive on personal representative 
of the amount owing by him as rep- 
resentative, and that he has in his 
hands sufficient assets for its payment. 
Code 1940, Tit. 61, § 130.—Moebes v. 
Kay, 2 So.2d 754. 

App.D.C. In action against an execu- 
tor on a demand, unless defense of in- 
sufficiency of assets is interposed, judg- 
ment may be entered for the full 
amount of demand sued on, and on 
such judgment a fieri facias may issue 
against the executor, and either his 
own goods or goods of deceased may be 
taken and sold. D.C.Code 1929, 1, as 
dag ei ae v. Hawley, 114 F.2d 

Ga. Where in a claim case the 
plaintiff in an ordinary fieri facias in- 
troduced an execution against adminis- 
trator, and the entry of levy on prop- 
erty claimed stated that it was levied 
on as the estate of intestate, “in the 
hands” of the administrator, nam- 
ing him, such entry showed that de- 


may be 
taken and sold. D.C.Code 1929, T. 29, 


oo ee 
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fendant in execution was in possession 
at time of tne levy, and thus shifted 
burden of proof to claimant.—Veal v. 
Veal, 15 S.E.2d 725. 

Okl. A direction that execution is- 
sue on a judgment establishing a 
claim against the estate of a decedent 
is improper, since the judgment mere- 
ly establishes the claim as an approved 
claim against the decedent’s estate. 58 


OklLSt.Ann. § 345.—Chandler v. Chap- 
man, 114 P.2d 471. 
Pa.Com.Pl. The Act of June 24, 


1939, P.L. 871, No. 374, 20 P.S. §§ 1171, 
1172, relating to the entry of judg- 
ments against fiduciaries, was intended 
to protect one acting in a fiduciary ca- 
pacity from personal liability: it can- 
not be construed to permit the con- 
Tession of judgment against an execu- 
trix and to authorize execution upon 
such a judzment without recourse to 
the orphans’ court.—J. M. Hoober v. 
Shillow, 38 D. & C. 149. 
§ 2241 

N.Y.Sur. The purpose of the De- 
cedent Hstate Law provisions requiring 
surrogate’s permission to issue execu- 
tion ‘upon judgments against executor 
or administrator is to prevent the pos- 
sibility of one claimant against estate 
assets securing a preference over oth- 
ers who are in like position. Decedent 
Hstate Law, §§ 151, 152.—In re Mason’s 
Estate, 23 N.Y.S.2d 915, 175 Misc. 458. 


! § 2258 

Pa.Com.Pl. Where judgment has 
been obtained in Court of Common 
Pleas after suggestion of death of de- 
fendant and execution issues thereupon, 
and it appears that the personal assets 
and the rents from real estate are in- 
sufficient to pay the just debts of the 
estate. Held, that, on petition on be- 
half of defendant estate, Court will 
stay execution pending application to 
Orphans’ Court for sale of defendant’s 
real estate or apportionment of its as- 
Spey g vy. DeWilde, 42 Lack.Jur. 


§ 2268 
N.C. On successful appeal of defend- 
ants in action instituted in name of 


plaintiff individually and as executor, 
where action was in fact instituted and 
maintained for benefit of plaintiff in- 


dividually who sought judgment 
against defendants for debts owed 
plaintiff individually and sought to 


charge defendants’ distributive shares 
under will, and plaintiff as executor 
was only incidentally interested in the 
outcome, costs were required to be 
taxed against plaintiff individually.— 
Robertson v. Robertson, 11 8.H.2d 318, 
218 N.C. 447. 

See Young v. Toronto General Trusts 
Corporation [1940] 3 Dom.L.R. 768. 


§ 2284 
See Smith v. Woodward [1941] 3 
Dom.L.R. 370. 
§ 2300 


Ark. A widow who was appointed 
administratrix and guardian of chil- 
dren should have filed regular reports 
of her administration and guardianship 
and could be called to account for fail- 
ure to do so.—Shell v. Sheets, 152 S. 
W.2d 301. , 

Cal. Where superior court admitted 
to probate a will of deceased who died 
in Belgium and who, at time of death, 
was a resident of Irance, which was 
dated August 13, 1930, without notice 
of later will dated June 10, 1936, later 
will of 1936 could be offered in Califor- 
nia for either original or ancillary pro- 
bate and, if later will was then admit- 
ted to probate, the pre-existing grant 
of letters testamentary would be re- 
voked, and executor whose grant of au- 
thority was thus terminated would be 
required to render an account of his 
administration within such time as the 
eourt might direct. Probate Code, §§ 
301(3), 510.—In re Estrem’s_ Estate, 
107 P.2d 36, prior opinion 101 P.2d 510. 

Minn. A fiduciary, such as an ad- 
ministrator has the duty to keep de- 
pendable and accurate accounts of his 
actions as an administrator—In re 


Palm’s Estate, 297 N.W. 765, second 
nase, , 
3 N.Y.Sur. Where administratrix was 


required to retain possession of realty 


~sale of lands, 
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acquired by mortgage foreclosure, com- 
plete closing of the estate was impossi- 
ble and only an intermediate judicial 
settlement of administratrix’ accounts 
could be had, but it should embrace 
all of her acts up to approximate date 
of decree, and administratrix should 
file supplemental account disclosing her 
activities in respect of the salvage op- 
eration during period intervening since 
filing of the account. Surrogate’s 
Court Act, § 268.—In re Valionis’ Hs- 
tate, 26 N.Y.S.2d 540, 176 Misc. 110. 

N.Y.Sur. When title to real property 
had vested in devisees under a _ will, 
acts of investment of funds from the 
reinvestment, and man- 
agement by former executors under the 
will were those merely of agents or 
trustees of an inter vivos trust under 
arrangement with the owners, and the 
probate court had no authority to 
scrutinize their acts in a proceeding to 
settle the accounts of the executors as 
such.—In re Schroder’s Will, 29 N.Y.S. 
2d 754, 176 Misc. 1024. 

When title to real property had vest- 
ed in devisees under a will, sale of the 
property by former executors, whose 
accounts had been accepted by the 
court, was a sale under private inter 
vivos arrangement between the devisees 
and the former executors, and the pro- 
bate court may not scrutinize the acts 
of sale under proceeding sto settle the 
accounts of the executors as such.—In 
re Schroder’s Will, 29 N.Y.S.2d 754, 
176 Mise. 1024. 

Ohio App. Where administration of 
estate was commenced in 1876, and 
eighth and ninth accounts were settled 
in 1928 and 1931, tenth account filed in 
1937 was controlled by General Code 
provision enacted in 1932, describing 
the effect of a determination of pro- 
bate court on settlement of account, 
and the code provision that repeal or 
amendment of statute shall not affect 
pending action was not applicable since 
exceptions to accounts are separate pro- 
pee ee. Gen.Code, §§ 26, 10506-40.— 
In re Chambers’ Estate, 36 N.E.2d 175, 
appeal dismissed 24 N.H.2d 601, 136 
Ohio St. 202. 


§ 2303 
Me. Though a deceased ward’s ad- 
ministrator was not chargeable with 


a devastavit because he failed to ac- 
count for assets alleged to have been 
in guardian’s hands until it was finally 
determined by proper probate court 
procedure that guardian failed to ac- 
eount for assets in his hands, the pro- 
bate court was not justified in al- 
lowing administrator’s account when it 
was brought to his attention that 
there might be other assets found to 
be due the estate on a true account- 
ing by guardian, but administrator’s 
account should have been held open 
pending judicial determination of that 
question on proper proceedings in the 
probate court against guardian.—In re 
Morse’s Estate, 19 A.2d 247. 

Neb. If an estate has not been 
elosed within three years allowed by 
statute, the county court may enter an 
order requiring the executor to file his 
final account and make final settlement. 
Comp.St.1929, § 30-611.—Bryant v. Fin- 
gerlos, 295 N.W. 896, 1382 A.L.R. 1467. 


N.¥.Sur. Where settlement of litiga- 
tion in which testator was involved 
was being negotiated, executor was 


justified in assuming that settlement 
might be made and in not proceeding 
to obtain an order for setting up a 
reserve for settlement of testator’s lia- 
bility and in not proceeding with an 
accounting until final settlement of the 
litigation—In re Ledyard’s Hstate, 21 
N.Y.S.2d 860, affirmed In re Ledyard’s 


Will, 20 N.Y.S.2d 1006, reargument 
denied 21 N.Y.S.2d 390. 

§ 2304 
D.C.Mass. Testator’s administrator 


was accountable for administration of 
testator’s estate to testator’s widow or 
her legal representatives and not to 
sister and heir of testator’s widow.— 
Ellis v. Stevens, 37 F.Supp. 488. 
N.Y.Sur. Attorneys employed by 
one who unsuccessfully attempted to 
secure letters of administration were 
not entitled to present petition to 
compel administratrix to account, and 


§ 2320 


their petition would be denied with- 
out prejudice to institution of pro- 
ceedings for fixation of their com- 
pensation from assets of deceased's es- 
tate. Surrogate’s Court Act §§ 231-a, 
259, subd. 1, par. a.—In re Levitt’s Es- 
tate, 26 N.Y.S.2d 773, 176 Mise. 131. 
Pa. Under statute defining the pow- 
ers of an administrator de bonis non, 
an administrator de bonis non with 
will annexed had the right to compel 
the executor of deceased executrix of 
estate for which such administrator 
acted to file an account in such estate, 
and to demand and recover from such 
executor all property owned by the 
estate for which the administrator de 
bonis non acted. 20 P.S. § 353.—In re 
nb este Estate, 20 A.2d 195, 342 Pa. 


§ 2314 

Cal.App. Although executor has 
been removed, he is treated as &till 
in office, with respect to his duty to 
account, until 
settled.—_In re Chamberlain’s Estate, 
112 P.2d 934, denying rehearing 112 P. 
2d 53, prior opinion 109 P.2d 449. 

La. Where petition for appointment 
of administrator was made by _ peti- 
tioner acting for and in name of bank 
but bond was signed by petitioner as 
principal, and various steps in the 
administration were taken by peti- 
tioner as administrator, petitioner and 
not the bank was administrator and 
would be required to render an_ac- 
counting. Rey.Civ.Code, art. 1041; 
Act No. 45 of 1902, 1, subd. 6.— 
Succession of Savoie, 200 So. 327, 196 
La. 1002. ¢ 

N.Y.Sur. When letters of adminis- 
tration duly granted are revoked, Sur- 
rogate should require an accounting 
from party whose letters are revoked 
and a transfer of the fund or property 
of the estate into court, or to a repre- 
sentative duly appointed. Surrogate’s 
Court Act, §§ 76, 85, 86, 99, 100; § 
314 subd. 10.—In re Clemens’ Estate, 
22 N.Y.S.2d 168, 174 Mise. 1052. 

If a pseudo administratrix perpe- 
trated a fraud upon Surrogate’s Court 
in procuring letters of administration 
upon estate of a person alleged to be 
deceased but who was in fact alive, and 
administratrix thereby obtained pos- 
session of such person’s property, in 
proceeding for revocation of letters of 
administration, Surrogate’s Court was 
bound to direct administratrix to ac- 
count and surrender to the court mon- 
ey secured by administratrix under au- 
thority of letters so that money might 
be preserved by the court and remain 
subject to such disposition as there- 
after determined. Surrogate’s Court 
Act, §§ 76, 85, 86, 99, 100; § 314, subd. 
10.—In re Clemens’ Hstate, 22 N.Y.8.2d 
168, 174 Mise. ee 


§ 17 

N.Y.Sur. Where the executorial 
functions of marshaling assets of es- 
tate were not completed six years aft- 
er death of testator, and testamentary 
trustees must have performed certain 
trust duties during the period after 
the testator’s death, fiduciaries were 
required to account in capacities of 
executors and trustees.—In re Clarke’s 
Estate, 26 N.Y.S.2d 948, 176 Mise. 187. 


§ 2319 

N.Y.Sur. Objection to account of 
executor on ground of delay in setting 
up trust was overruled where the delay 
in setting up residuary trust resulted 
from fact that residuary estate could 
not be ascertained until all claims had 
been disposed of, including federal 
and state estate taxes.—In re lLed- 
yard’s Estate, 21 N.Y.S.2d 860, affirm- 
ed In re Ledyard’s Will, 20 N.Y.S.2d 
1006, reargument denied 21 N.Y.S8.2d 
390. 


§ 2320 

CalL.App. That certain estate prop- 
erty was subject to trust deed placed 
thereon by decedent in favor of a 
bank as security for loans for which 
bank had filed claims against the 
estate, which had been approved, did 
not prevent property from being “as- 
sets” of the estate, and where record 
disclosed that executrix was collectin 
rents from leased property and ha 
in fact taken property subject to any 


his account is finally. 


. 


a, 4. \ | “ S reg sy a : 
ncumbrances against it into her pos- 
ession, property did constitute assets 
or which executrix was required to 
account regardless of value.—In re 
Boggs’ Estate, 112 P.2d 961. 
 App.D.C. It is sufficient for purpos- 
es of requiring an accounting to the es- 
ate that the good will of a business 
owned and operated by decedent at the 
time of his death had value to those 


y not have had value or may have 
only a small value to others does 
t relieve intermeddlers from account- 
g for the value which they received 
m it.—Burke v. Canfield, 121 F.2d 


il. Where trust company, as execu- 
, held notes, issued by a company 
which was adjudicated a bankrupt, as 
ssets of estate, and presented claim 
‘ainst bankrupt’s estate on notes on 
behalf of company, in which deceased 
had been principal stockholder, rather 
n on behalf of deceased’s estate, 
company was required to account 
amount realized on claim.—Nonnast 
rthern Trust Co., 29 N.B.2d 251, 
Ill. 248, modifying In re Nonnast’s 
ate, 21 N.B.2d 796, 300 Ill.App. 537. 
-Y.Sur. Where condemnation — pro- 
ing was instituted after execution 
contract for sale of lots and prior 
. delivery of deed, and award, which 
made to vendor, was collected by 


lepartment prior to payment of award, 
asers were entitled to amount of 
ward as equitable owners, and execu- 
ors should include such amount in 
-account.—In re Duncker’s Estate, 
-Y.S.2d 29. 

-Y¥.Sur. The executor or adminis- 
ator of a deceased fiduciary has duty 
vecount for any assets of the under- 
g estate, which may have come into 
s hands as executor or administrator 
deceased fiduciary, and for acts 
ch deceased fiduciary himself per- 
i ed prior to his demise in hig ad- 
inistration of or dealings with assets 


> § 2321 
a. In proceeding for an accounting 
administrator under final decree in 
it by decedent’s alleged wife for 
ullification of administration proceed- 
gs and to establish a trust in wife's 
favor in property, evidence held not to 
show such final settlement or accord 
d satisfaction between administrator 
and wife as would defeat right of wife 
to accounting.—Brown y. Parks, 9 S.E. 
897, 190 Ga. 540. 
Iowa. Contention that transaction 
hereby devisees and executor bank 
ecuted stipulation of settlement 
Thich was approved by the court, and 
nder which bank agreed to distribute 
money of estate in hands of bank in 
monthly payments, resulted in “ratifi- 
_ eation” of bank’s prior maladministra- 
_ tion of the estate and that, having 
5 ecepted benefits of transaction, the 
evisees were “estopped” to assert 
claim against the surety on bond exe- 
- euted by bank as executor, was with- 
out merit where bank did not perform 
_ its obligations under the stipulation, 
and was in default thereunder when 
he bond was filed.—In re Tabasin- 
sky’s Estate, 293 N.W. 578. 
La. Heirs entering into an agree- 
ment with the executor settling con- 
flicting claims and covering certain 
payments to two of the heirs could not 
retain the benefits thereof and repudi- 
te onerous portions, and were “es- 
ypped”’ to sue for antecedent malad- 
ministration consisting principally of 
alleged overpayment of rental income 
to a life usufructuary and misuse of 
certain capital assets.—Succession of 
_ Benoit, 199 So, 625, 196 La. 509, 
Heirs whose claims of mismanage- 
ment in overpaying rental income to a 
life usufructuary and misusing capital 
assets were settled by amicable agree- 
ment with the executor could not sue 
the executor for subsequent alleged 


* 
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it, 199 So. 625, 196 La. 509. 
Mich. An agreement whereby ad- 
ministrator was released from any 
further claims against him personally 
by any of decedent’s heirs at law in 
consideration of his waiving his com- 
pensation and providing that release 
was not intended to affect the mat- 
ter of any~ accounting in connection 
with obligations or services to or for 
trust of decedent’s widow was mere- 
ly an acknowledgment that release 
should not affect widow’s right, if 
any, to an accounting and was not a 
“third party beneficiary agreement” for 
widow within statute. Pub.Acts 1937, 
No. 296, §§ 1, 2.—In re Winter’s Es- 
tate, 297 N.W. 497, 297 Mich. 294. 
N.J.Ch. Where all interested persons 
agreed that no formal accounting need 
be filed by administrators but that a 
settlement should be made by submit- 
ting an account to each of the inter- 
ested persons informally, administra- 
trix of one of the interested persons 
was “estopped’’, in absence of fraud, 
from compelling the administrators to 
account, notwithstanding that the re- 
lease was not filed with any court or 
judicial officer.—Maloney v. Kinkead, 21 
A.2d 673, 130 N.J.Eq. 169. 
N.Y.App.Div. The execution by ob- 
jectors to account of written consent, 
pursuant to Surrogate’s Court Act, was 
not legally efficient to ‘release’ ex- 
ecutor from the consequences of his 
maladministration of the estate, or as 
a “waiver” by objectors of their rights 
as against executor, Surrogate’s Court 
Act, § 268.—In re Onorato’s Will, 26 
N.Y.S.2d 648, 261 App.Div. 997. 
N.Y.Sur. A settlement of decedent’s 
estate by release of executors is as ef- 
fectual for all purposes as settlement 
pursuant to judicial decree, unless im- 
peached for fraud or other inequitable 
conduct warranting its vacatur.—In re 
Baruch’s Wstate, 27 N.Y.S.2d 285, 176 
Mise. 344, 
8 2325 


Ark. Where widow, appointed ad- 
ministratrix of deceased husband’s es- 
tate and guardian for his minor chil- 
dren, made no regular reports of her 
administration and of her guardian- 
ship, but it was undisputed that wid- 
ow and wards lived from income of 
land which wag all of the estate, and 
such income barely sufficed for living 
expenses, which expenditures were 
made without an order of the court, 
widow should not be required to pay 
wards’ shares of rents and income 
which were expended during their 
minority for their support, Pope’s Dig. 
Vicon Glin v. Sheets, 152 S.W.2d 


§ 2327 

Md. Where administration of estate 
was in court of equity, principles of 
ordinary administration governed.— 
Turk v. Grossman, 17 A.2d 122. 

Md. The personal assets of a testa- 
tor or intestate are impressed with a 
“trust” to pay his debts, and it is on 
the ground of such a trust that the ju- 
risdiction of an equity court primarily 
rests in the administration of the 
estate and in bills brought by credi- 
tors against executors, administrators, 
or, after delivery or payment, against 
legatees or distributees.—Segafoose vy. 
Hospelhorn, 18 A.2d 193. 

Where executrix of deceased bank 
stockholder applied all estate funds re- 
ceived by her toward payment of two 
creditors’ claims and paid nothing on 
bank receiver’s claim for stockholder’s 
statutory liability, an equity court 
was justified in taking jurisdiction of 
receiver’s suit for an accounting and, 
having acquired jurisdiction, to ad- 
judicate all claims involved and to di- 
rect distribution of estate funds among 
creditors. Code Pub.Gen.Laws 1924, 
art. 11, § 172.—Segafoose v. Hospel- 
horn, 18 A.2d 193. 

N.J. There are no absolute criteria 
for determining whether Court of 
Chancery should be forum for an ac- 
counting by personal representatives, 


of Chancery.— 
Brown y. Fidelity Union Trust Co., 15 — 
A.2d 788, 128 N.J.Bq. 197. Rit 

: § 2328 } 

Mass. The probate court has power ~ 
to deal with sum obtained by public } 
administrator in settlement of causes 
of action for death and conscious suf- 
fering, and any other sum with which 
administrator may be found chargea- 
ble on account of ‘the causes of action 
involved, so that justice may be done. 
G.L.(Ter.Hd.) ¢.:. 229, §§ .1,-.5, 6.— 
O’Rourke v. Sullivan, 35 N.H.2d 259, 

309 Mass. 424. 

N.J. Whenever a bill is filed in 
equity against executors either by a 
creditor or by residuary or other lega- ~ 
tees, touching the administration of 
the estate, the suit is for benefit of 
all persons interested as ereditors and , 
legatees, and the court may assume 
the general administration of the es- — 
tate and make a final disposition of : 
the assets.—Philadelphia Home for In- 
curables v. Philadelphia Savile, Fund 
Soc., 19 A.2d 349, 129 N.J.Eq. 243, af- 
firming 8 A.2d 193, 126 N.J.Eq. 104. 

N.Y.Sur. The Surrogate’s Court hav- 
ing jurisdiction of administration of 
estate of a decedent would have juris-~ 
diction to determine that there were 
funds belonging to estate under its 
supervision, which were not accounted 
for by deceased executrix or adminis- 4 
trator of deceased executrix. Surro- a 
gate’s Court Act, § 257.—In re McCon- : 


nell’s Hstate, 29 N.Y.S.2d 259, 176 
Mise. 900. 
W.Va. Under constitutional provi- 


sion withholding from courts of pro- 
bate power to adjudicate judicial ques- 
tions other than those specifically enu- 
merated therein, a commissioner of ac- 
counts has no jurisdiction to settle con- 
flicting claims to a decedent’s estate. 
Code 1931, 44-2-1 et seq., 58-3-4; 
Const. art. 8, § 24.—In re Long’s Es- 
tate, 10 S.H.2d 791. 

z § 2329 

Ala. The purpose of statute con- 
cerning jurisdiction of probate court 
to make partial or final settlements or 
distributions of estates of decedents 
when executor or administrator making 
settlement is also guardian of an heir 
or distributee of decedent was to 
change rule that probate court had 
no jurisdiction to make decree of final t 
settlement of administration of an es- 
tate when administrator was also 
guardian of a minor heir and distrib- 
utee of estate and to give such juris- 
diction to probate court. Code 1923, ; 
§ 5917.—Lane v. Lane, 199 So. 870, 240 ? 
Ala. 447. 

Cal.App. The superior court sitting 
in probate has jurisdiction to deter- 
mine against executor the amount of 
money or property in his hands for 
purpose of charging him therewith, 
and, in determining such question, the 
court may also determine the issues 
necessarily incidental thereto.—Parsley 
v. Superior Court in and for Los Ange- 
les County, 104 P.2d 1073. 
he superior court has general ju- 
risdiction, and, in any question aris- 
ing in administration of estate which 
it has _been expressly authorized to 
decide, it may invoke the full equitable 
and legal powers with which the su- 
perior court is invested.—Parsley vy. 
Superior Court in and for Los Angeles 
County, 104 P.2d 1073. 

Ky. Settlement of decedent’s estate, 
and entire fund which former executor 
had wrongfully paid to personal credi- 
tors, determined court’s jurisdiction of 
settlement proceeding, rather than the 
amount sought against each of the 
creditors,—Peoples Nat. Bank y. Guier, 
145 S.W.2d 1042, 284 Ky. 702. 

N.Y¥.Sur. Ordinarily, the surrogate 
possesses no jurisdiction to interpret 
inter vivos contracts between decedent 
and others, but on an accounting it has 
the authority to construe and enforce 
agreement by decedent to dispose of 
his property in a specified manner. 
Surrogate’s Court Act, § 40—In re 
O’Flyn’s Will, 22 N.Y.S.2d 428, 174 
Mise, 1025, 
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N.C. A special proceeding before the 
clerk, instituted by personal represen- 
tative of a decedent to sell land to 
make assets, is, bys consent, converted 
into an administration suit and heard 
by judge, and, if parties are content to 
proceed in such way, trial court should 
not object sua sponte. C.S. § 135.— 
Edney v. Mathews, 10 S.E.2d 619, 218 
NiCs 27d. 

_ Where administratrix filed petition to 
sell land to make assets, apparent con- 
version of proceeding, by consent, into 
an administration suit, did not render 
it a controversy without action where- 
in authority of trial court was limited 
to matters submitted, and hence trial 
eourt could require administratrix to 
account for money paid to administra- 
trix individually or as widow of de- 
ceased. C.S. §§ 135, 547, 626.—Hdney v. 
Mathews, 10 S.H.2d 619, 218 N.C. 171. 

Tenn. The county court possesses 
jurisdiction to have a full and complete 
accounting with an administrator, mak- 
ing all proper charges against him, 
and allowing him credit for all items 
which it is made to appear the adminis- 
trator is entitled to. Code 1932, §§ 
8189, 8244, 8247, 8248, 8250, 8252, 
10225(4), 10228,—_In re Love's Estate, 
145 S.W.2d 778. 


§ 2336 

Mass. Where son who was appoint- 
ed administrator of his father’s estate 
never filed any account during period 
of more than seven years when he was 
acting as administrator, contending 
first that he owned shares of a real 
estate trust comprising the principal 
asset of the estate and later that 
he was holding them as trustee for 
himself and his brothers and sisters, 
father’s other heirs, including those 
brothers and sisters, were not barred 
by “laches” from contesting account 
made by son’s executors after his 
death and contending that shares were 
the property of father’s estate. G.L. 
(Ter.Ed.) c. 206, §°1.—Rock y. Rock, 
33 N.E.2d 973, 309 Mass. 44. 

Minn. Where the issue was not 
whether administrator should account, 
but only whether his account as pre- 
sented was correct, he could, though 
there were 14 years of delay, aver lach- 
es on the part of the beneficiaries.—In 
re Palm’s Estate, 297 N.W. 765, second 


case. 
§ 2338 

Ga. Where final decree rendered for 
plaintiff wife in 1930 in suit against 
administrator and others provided that 
administrator should pay plaintiff such 
sums as might be found due upon an 
accounting, plaintiff was not precluded 
by statute of limitations or “laches” 
from proceeding under final decree for 
accounting before auditor by adminis- 
trator in 1939. Code 1933, §§ 37-1211, 
110-1001.—Brown y. Parks, 9 S.E.2d 
897, 190 Ga. 540. 

Mass. The heirs of deceased were 
not guilty of “laches” because they 
made no attempt to enforce payment 
of note of which administrator was a 
eo-maker until hearing on administra- 
tor’s account, notwithstanding delay of 
more than 10 years, and therefore the 
administrator was chargeable with in- 
terest on the note. G.L.(Ter.Ed.) ec. 
205,\:§.1,, ‘subd. .2,- Third; -c. 206, rn 
—Argus v. Kokkorou, 32 N.E.2d 211, 
308 Mass, 315. 

N.Y.Sur. Upon application made 
more than 10 years after statutory 
ereditors’ lien period of 18 months had 
expired, mortgagee, who did not file 
claims or affidavit of contingent claims 
prior to actual distribution of de- 
ceased’s estate which was settled with- 
out a court account, could not compel 
an accounting and a sale for his benefit 
of property which was unincumbered at 
time of deceased’s death but which was 
mortgaged by distributee prior to ex- 
piration of the statutory lien period. 
Surrogate’s Court Act, §§ 207, 233.— 
In re Frasinetti’s Estate, 22 N.Y.S.2d 
Wie; L725, Mises 52: 


§ 2341 
Ky. Where in executor’s proceeding 
for settlement of its account, a ref- 
erence was made to commissioner, and 
commissioner’s report did not manifest 
a final settlement but report was con- 
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firmed by the court without exception, 
heirs were “estopped” and barred by 
statute of limitations from raising ob- 
jection to any claim allowed and fol- 
lowed by disbursement from funds of 
estate five years prior to filing of 
pleadings by heirs.—Schott v. Schott’s 
Ex’r, 149 S.W.2d 782, 286 Ky. 208. 

Where executor filed petition for set- 
tlement of its account and _ reference 
was made to commissioner, to the ex- 
tent of that part of the estate which 
was before the court when report of 
commissioner was aflirmed, the execu- 
tor was discharged unless timely ex- 
ception was taken thereto and proper 
equitable proceeding begun within 
statutory period.—Schott v. Schott’s 
Ex’r, 149 S.W.2d 782, 286 Ky. 208. 

Heirs filing exception to order con- 
firming report of commissioner to 
whom reference was made in proceed- 
ing by executor for settlement of its 
account could appeal to test the rul- 
ing.—Schott v. Schott’s Ex’r, 149 
W.2d 782, 286 Ky. 208. 

Where in proceeding by executor 
for settlement of its account, heirs 
filed counterclaim charging that execu- 
tor failed to sell property within two 
years following qualification as re- 
quired by will, and that executor was 
liable for resulting loss, and that fu- 
neral expenses and allowances to ex- 
ecutor and counsel were excessive, the 
action could not be construed as seek- 
ing recovery on a fiducial bond, and 
the law of limitations relating to 
fraud could not be anplied.—Schott v. 
Brie pie Ex’r, 149 S.W.2d 782, 286 Ky. 
208. 

Where executor filed petition for set- 
tlement of its account and heirs filed 
counterclaim, sustaining of general de- 
murrer to so much of counterclaim as 
sought settlement, or determination of 
question of equitable conversion, pro- 
priety of executor’s payment for re- 
pairs and upkeep, collection and dis- 
bursement of rents and profits not em- 
braced in partial settlement approved 
by court, and not barred by limita- 
tions on ground that suit seeking such 
relief could only be maintained by an 
administrator de bonis non was im- 
proper. Ky.St. § 3846-1.—Schott_v. 
popes Ex’r, 149 S.W.2d 782, 286 Ky. 
208. 

General creditors of estate whose 
claims were found to be valid, but not 
paid in whole or part were not re- 
quired to except to order confirm- 
ing report of commissioner but could 
take any legal steps to procure pay- 
ment of their claims within statutory 
period.—Schott v. Schott’s Ex’r, 149 8, 
W.2d 782, 286 Ky. 208. 


§ 2342 

Miss. Judgment creditors of heirs at 
law are generally “proper parties” to 
final account of administrator.—Stone 
v. Townsend, 1 So.2d 237. 

Codal provision prescribing who are 
necessary parties to the final account 
of an administrator does not preclude 
as ‘‘proper parties” those having an in- 
terest in the net amount to be dis- 
tributed by the administrator. Code 
1930, § 1737.—Stone v. Townsend, 1 So. 
D0reoo le 

Judgment creditors of heirs at law 
were “proper parties’ to the final ac- 
count of administrator. Code 1930, §§ 
352, 368, 1737.—Stone v. Townsend, 1 
So.2d. 237. 

Pa.Orph. All persons having or 
claiming to have any interest in any 
estate as next of kin, legatee, devisee, 
or creditors, who have given written 
notice of their claims to the accountant 
or his attorney shall be entitled to re- 
ceive from such accountant or his at- 
torney written notice of the filing of 
the account but no written notice is 
required of the audit.—In re Cass’ Es- 
tate, 22 Erie 276. 


§ 2353 

Cal.App. In proceeding by certain 
of legatees citing executor to account 
and distribute, where nearly four years 
had elapsed since testatrix’ death, and 
will required distribution within pe- 
riod of five years from date of probate 
of will and so much earlier as executor 
deemed wise, order directing executor 
to file his final account and petition 


§ 2364 


for distribution within 30 days, which 
closed with words ‘‘to make such pay- 
ments without any delay that is not 
based upon sound reason’’, was not 
error.—In re Schaetzel’s Estate, 112 
P.2d 324. 
N.Y.App.Div. Where 16 months had 
elapsed since issuance of letters of ad- 
ministration and, owing to the nature 
of assets of decedent’s estate and fact 
that some of them had not been sold, 
administratrix could not make final ac- 
counting, administratrix was directed 
to file an intermediate account.—iIn fe 
Klein’s Hstate, 22 N.Y.S.2d 937. 
N.Y.App.Div. Denial of motion to 
compel accounting executor to file sup- 
plemental account in respect to its liq- 
uidation of a corporation in which the 
decedent had the controlling interest 
as a stockholder was error.—In re 
Clere’s Estate, 23 N.Y.S.2d 458. 
N.Y.Sur. Where case in proceeding 
to compel administratrix to settle her 
account was submitted on petition, an- 
swer and replying affidavits, pertinent 
facts were conceded with an effect sub- 
stantially equivalent to a motion for 


judgment on the pleadings.—In re 
Levitt’s Estate, 26 N.Y.S.2d 773, 176 
Mise. 131, 


§ 2354 
La. Heirs have a right under the 
statutes to compel a testamentary ex- 
ecutor to file an annual account, and 
to terminate the executor’s administra- 
tion at any time. Rev.Civ.Code, arts. 
1012, 1191, 1671, 1674. Code Prac 
arts. 997, 1000, 1001, 1003.—Succession 
of Benoit, 199 So. 625, 196 La, 509. 

Mass. Duty did not rest upon heirs 
to bring proceedings to compel admin- 
istrator to conform to mandates of 
statutes placing duty of accounting for 
assets of estate on administrator. G.L. 
(Ter.Ed.) c. 205, § 1, subd. 2, Third; 
ec. 206, § 1.—Argus v. Kokkorou, 32 N.~ 
E.2d 211, 308 Mass. 315. 

Or. Under statute which provides 
for citation of an executor or adminis- 
trator for failure to file the semi-an- 
nual reports required by statute, the 
surety on executor’s bond could make 
application for such relief to compel 
filing of reports by surety’s principal. 
Code 1930, §§ 11-701, 11-702.—New Am- 
sterdam Casualty Co. v. Terrall, 107 
P.2d 843. 


§ 2364 

Ala. Where will vested title in ex- 
ecutor with active powers and duties 
in making partition by sale or other- 
wise as trustee, the mere fact that 
debts had been paid and that 12 
months had elapsed from grant of 
letters did not give devisee right to 
cause removal of the estate into equity 
court and proceed in her own right 
as tenant in common to obtain a de- 
cree of sale for division of property, 
which was not subject to partition 
without a sale—Snow v. City Nat. 
Bank of Tuscaloosa, 199 So. 818, 240 
Ala. 408 
it was not the legislative purpose, in 
giving legislative recognition to the 
right of a devisee to remove adminis- 
tration into equity, to grant further 
power to invoke a jurisdiction disre- 
garding and abrogating lawful provi- 
sions of will of testator under whom 
devisee takes.—Snow y. City Nat. Bank 
of Tuscaloosa, 199 So. 818, 240 Ala. 408. 

Ala. Where decedent is alleged to 
owe no debts and no personal repre- 
sentative has been appointed, there be- 
ing no necessity for the same, the chan- 
cery court will take jurisdiction to 
settle the disputes and distribute es- 
tate among those entitled thereto, and 
to settle and adjust all controversies be- 
tween the heirs and distributees, equal- 
izing all shares of each to the other.— 
Childs v. Julian, 2 So.2d — 463. 

Ala.. A judgment creditor, irrespec- 
tive of statute, may by bill of com- 
plaint remove administration of an es- 
tate from probate court into the equi- 
ty court as a matter of right before ju- 
risdiction has attached for final set- 
tlement and after, upon the aver- 
ment of spécial equity.—Moebes vy. Kay, 
2 So.2d 754. 

Ga. A court of ordinary has the 
same jurisdiction ard power as a court 
of equity to compel an executor to 
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account to a distributee or legatee and 
equity will not usually interfere with 
regular administration of estate but it 
may do so upon application of any per- 
son interested in the estate where there 
is danger of loss or other injury to his 
interests. Code 1933, §§ 37-403, 113- 
2201, 113-2202.—McCord v. Walton, 14 
§.H.2d 723. ; 

Eyen though court of ordinary had 
taken jurisdiction to require an ac- 
eounting by executor, where distributee 
alleged waste and mismanagement, com- 
mingling of funds and insolvency of 
executor, together with incompetency 
from habitual intoxication, and prayed 
for an accounting, injunction and ap- 
pointment of receiver, the allegations 
were sufficient to show danger of loss 
or other injury and justified interfer- 
ence by court of equity through ap- 
pointment of receiver and_ grant of 
injunction. Code 1933, §§ 37-120, 37- 
122, 113-2203.—McCord v. Walton, 14 
8.E.2d 723. f 

N.J. Where it was determined that 
will could not be construed by Or- 
phans’ Court because the estate was 
not ripe for distribution and that Or- 
phans’ Court was powerless to ter- 
minate trust, the fact that complainant 
instituted proceeding for accounting in 
Orphans’ Court did not preclude the 
subsequent institution of an account- 
ing proceedings in Court of Chancery 
against executor and trustee.—Brown 
v. Fidelity Union Trust Co., 19 A.2d 
681, 129 N.J.Bq. 379. 

§ 2365 

Ala. The right of a judgment cred- 
itor to remove administration of a de- 
ecedent’s estate from probate court to 
equity court is based upon the gen- 
eral jurisdiction of the court of equity 
over administration and settlement of 
estates of deceased persons.—Moebes 
v. Kay, 2 So.2d 754. ‘ 

The action of circuit court in enter- 

ing order removing the administration 
of estate of decedent from probate 
court to the circuit court in equity on 
petition of judgment creditor who 
sought discovery of property of the 
decedent and an accounting and sale 
of certain realty of the decedent_was 
et error.—Moebes v. Kay, 2 So.2d 
! Ky. Devisee and creditor by whom 
proceedings for settlement of estate 
were instituted were entitled to have 
brought in as defendants individuals 
to whom wrongful payments were made 
by former executor, thus avoiding a 
multiplicity of suits. Civ.Code Prac. § 
28.—Peoples Nat. Bank v. Guier, 145 
S.W.2d 1042, 284 Ky. 702. 
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Ky. Heirs of deceased’s estate could 
maintain action against executor to 
obtain accounting, final settlement and 
distribution of the estate, and could 
raise question regarding whether pro- 
vision of will directing sale of real 
estate within two years was mandatory 
and could have court determine ef- 
fect of executor’s failure to comply 
therewith, and appointment of ad- 
Ministrator de bonis non to seek such 
relief was not necessary. Ky.St. § 
3846-1—Schott v. Schott’s Ex’r, 149 
S.W.2d 782, 286 Ky. 208 

Heirs of deceased’s estate have right 
to compel settlement of executor’s ac- 
count and _ distribution of estate.— 
Schott v. Schott’s Ex’r, 149 S.W.2d 782. 
286 Ky. 208. 

§ 2374 


N.Y.Sur. The contingent remainder- 
men of residuary trust were not ‘“neec- 
essary parties’’ to accounting of execu- 
tors, the trustees being the proper par- 
ties in that respect.—In re Leeds’ Hs- 
tate, 23 N.Y.S.2d 679. 

§ 2377 

Ala. Any person entitled to share in 
distribution of decedent’s estate has 
right to cause administration thereof 
in equity court and to remove such 
administration from probate court to 
chancery court without assigning any 
special equity therefor, Code 1923, § 
6478.—Little v. Burgess, 200 So. 566, 
240 Ala. 552. 

In ex parte proceeding for removal 
of administration of decedent’s estate 
from probate court to circuit court, 
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facts, presented in statutory way, that 
petitioner is heir, devisee, legatee or 
distributee, give circuit court jurisdic- 
tion. Code 1928, § 6478.—Little v. 
Burgess, 200 So. 566, 240 Ala. 552. 

In suit for removal of administra- 
tion of decedent’s estate from probate 
court to circuit court, positive aver- 
ments of bill that complainants were 
decedent’s widow and all of his and 
her children made case for removal 
and duly invoked equity court’s juris- 
diction under statutes. Code 1923, § 
6478.—Little v. Burgess, 200 So. 566. 
240 Ala. 552. 

Ala. Where bill of complaint filed 
by judgment creditor in proceeding to 
remove administration of estate from 
probate court to circuit court in equi- 
ty and for discovery and an account- 
ing showed that claim of judgment 
ereditor against decedent’s estate as 
originally filed in probate court and 
later made basis of judgment against 
personal representatives was not sup- 
ported by sufficient affidavit as required 
by law, and demurrers to the original 
bill raising point were sustained, 
amendment of affidavit in probate court 
and of the bill was properly allowed 
as against contention the amendment 
came too late. Code 1940, Tit. 61, 
214.—Moebes v. Kay, 2 So.2d 754. 

Ala. Father and mother as alleged 
heirs at law and next of kin of in- 
testate were distributees of her estate 
and as such were given the right as 
prayed in their bill, without assign- 
ing any special equity, to have admin- 
istration which had been commenced in 
probate court by intestate’s husband, 
removed into the equity court. Code 
1940, Tit. 13, § 139.—Dudley v. Martin, 
3 So.2d 7. 

A bill by father and mother as heirs 
at law and next of kin of intestate for 
removal of administration from pro- 
bate court to equity court and for 
eancellation of transfers procured by 
fraud had equity, and demurrer ad- 
dressed to bill as a whole was proper- 
ly overruled. Code 1940, Tit. 13, § 139. 
—Dudley v. Martin, 3 So.2d 7. 

§ 2383 


Pa.Orph. On exceptions filed by an 
undertaker to an account of an execu- 
tor, due to the latter’s failure to pay a 
balance of $482 on the undertaker’s 
original bill of $982, the record indicat- 
ed: that $825.00 of the bill was for a 
solid copper casket and a comfort; that 
no charge was made for embalming the 
body or for the use of the funeral car 
and two sedans; that the decedent left 
a note stating that he gave to a named 
person “full and entire charge of my 
funeral and burial;” and that the 
named person made the arrangements 
for the funeral. Held, that the excep- 
tions must be sustained, and the ac- 


countant directed to pay the undertak- , 


er the balance of his bill.—In re Miller’s 
Estate, 50 Dauph. 156. 

Tex.Civ.App. In suit by  testatrix’ 
children to require executor to account 
for property coming into his possession 
as executor, where petition sought final 
relief, and there was no evidence ag to 
nature and value of estate left by testa- 
trix or debts, and as to whether any 
property remained in hands of execu- 
tor, evidence was insufficient to estab- 
lish plaintiffs’ right to final relief 
against executor, and, by proceeding to 
trial on merits, plaintiffs ‘‘waived”’ 
their right to interlocutory relief, re- 
quiring executor to account as to all 
property coming into his possession as 
executor.—Ray v. Fowler, 144 S.W.2d 
665, error dismissed, judgment correct. 
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Tex.Civ.App. ‘he appointment of an 
auditor to state account of executor 
is within discretion of trial court, and 
the court may hear the evidence and 
declare ultimate rights of parties, with- 
out aid of an auditor.—Ray v. Fowler, 
144 S.W.2d 665, error dismissed, judg- 
ment correct. 

§ 2386 


§.C. Where a co-executor was prop- 
erly served with notice of reference 
and other proceedings, but did not ap- 
pear nor object to report of special 
master, all questions of accounting that 
could have been raised by co-executor 


"2214 
of reference were 


up to and at time 
Z him, although the 


“res judicata’ as to 
court could correct, modify or change 
any orders as tos actual errors or 
mistakes appearing from the record.— 
See v. Peeples, 13 S.W.2d 124, 196 
SC. ; 


§ 2387 if . 

Ala. A decretal order of the circuit 
court, to which the administration of 
an estate had been removed, striking _ 
from files administrator’s exceptions to 
report of commissioner appointed by 
probate court to set apart exemptions 
to widow was not appealable under 
statute authorizing an appeal from a 
decree of the probate court pronounced 
on such exceptions on an issue made 
up under the direction of the court. 


Code 1928, §§ 7935, 7939.—Hicks v. 
Ward, 198 So. 705. i 
An appeal from decree of circuit 


court striking administrator’s excep- 
tions to report of commissioner setting 
apart exemptions to widow of deceased, 
assuming that such decree was appeal- 
able, when taken on 21st day after en- 
try of decree complained of, was taken 
too late, since statute requires such 
appeal to be taken within 20 days. 


Code 1928, §§ 7935, 7939.—Hicks v. 
Ward, 198 So. 705. 

§ 2390 
Ala. Where a chancery court has 


taken jurisdiction to settle and adjust 
all controversies between heirs and 
distributees, the court may duly as- 
certain, set apart and declare the home- 
stead exemption and dower rights of 
the widow. Code 1940, Tit. 34, § 40 
et _seq.—Childs v. Julian, 2 So.2d 453. 

Ky. Where action is brought under 
statute designating who may institute 
an action in equity for settlement of a 
decedent’s estate, no allowance of an 
attorney’s fee will be approved unless 
the services rendered by the attorney 
were necessary and redounded to the 
benefit of the estate, in accomplishing 
some purpose that could be done only 
by litigation, and the benefits are shar- 
ed equally by all distributees. Civ. 
Code Prac. § 428.—Gernert v. Liberty 
Nat. Bank & Trust Co. of Louisville, 
145 S.W.2d 522, 284 Ky. 575. 

Where heirs in action in equity 
against intestate’s administrator and 
other heirs to compel the inclusion in 
inventory of personal assets of estate 
of certain pieces of jewelry, which in- 
testate had given to certain heirs dur- 
ing her lifetime, were fully aware of 
the facts, clearly demonstrating that 
action would inevitably prove fruitless, 
the heirs bringing the action were not 
entitled to an allowance of attorney 
fees under statute dealing with ex- 
pense and costs in actions for the set- 
tlement of estates. Ky.St. § 489,— 
Gernert v. Liberty Nat. Bank & Trust 
Co. of Louisville, 145 S.W.2d 522, 284 
Ky. 575. 

The phrase “to be paid out of the 
funds recovered before distribution” as 
used in statute providing that allow- 
ance for expense and costs in actions 
for settlement of estates necessarily 
implies that in such an action, though 
successful, and entitling plaintiff to an 
allowance for his attorney, the allow- 
ance must be paid out of the “funds 
recovered,” and the estate should not 
be taxed with such an allowance ex- 
cept to the extent of ‘funds recovered.” 
Ky.St. § 489.—Gernert v. Liberty Nat. 
Bank & Trust Co. of Louisville, 145 § 
W.2d 522, 284 Ky. 575. 

Mich. Where plaintiff administrator 
recovered only a small portion of re- 
lief sought, and trial court found that 
defendant executor had an apparently 
valid claim, not yet allowed, against 
plaintiff for an amount slightly larger 
than the amount recovered by plaintiff, 
costs to plaintiff were properly denied. 
Comp.Laws 1929, § 15485.—Bloeck v. 
Schmidt, 296 N.W. 698, 296 Mich. 610. 


§ 2392 

Mo.App. On final settlement of an 
estate, probate judge correctly  sur- 
charged executor with an overcharge 
of commissions and properly credited 
him with an item which had been 
twice charged to executor.—In re 
Flynn’s Hstate, 142 S.W.2d 1069. 


pha a i “aS atc ee ty 


A note which was charged in first 
settlement of decedent’s estate, and 
which was afterwards collected, was 
not subject to again being charged to 
the executor.—In re Flynn’s Hstate, 142 
S.W.2d 1069. 

Pa.Orph. Where an executor is sur- 
charged for failing to collect rent for 
real estate occupied by a distributee, 
that distributee should not participate 
in the surcharge and his share will be 
awarded to the executor.—In re Rosen- 
berger’s HWstate, 56 Montg. 246. 
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Ala. Where reference to register was 
made on final settlement of account of 
executrix upon revocation of her letters 
testamentary and _ register charged 
executrix entire amount of $1,000 
loaned by executrix out of moneys of 
estate without authority, whereas it 
appeared by agreement that $600 of the 
loan had been repaid, amount which 
executrix was charged would be cred- 
ited by $600.—Hale v. Cox, 200 So. 
772, 240 Ala. 622. 

Cal.App. Where an executor is 

found to be indebted to the estate, 
the court in settling the executor’s ac- 
count has power to charge him with 
amount thereof, but whether such in- 
debtedness shall be set off against the 
distributive share of the executor can 
only be considered and adjudicated at 
time that petition for distribution is 
heard. Probate Code, §§ 921, 927.—In 
re Chamberlain’s Estate, 112 P.2d 53, 
prior opinion 109 P.2d 449, rehearing 
denied 112 P.2d 934. 
* Cal.App. Where note executed by 
decedent and son was paid from funds 
of decedent’s estate after son had been 
removed as executor of estate, but be- 
fore final settlement of son’s account, 
eourt could charge son, on accounting, 
for one-half of amount paid by estate. 
—In re Chamberlain’s HWstate, 112 P.2d 
934, denying rehearing 112 P.2d 53, 
prior opinion 109 P.2d 449. 

Cal.App. An executor, presenting no 
claim against testatrix’ estate for mon- 
ey due him from testatrix, was properly 
charged by probate court with amount 
of cash, received by him as special ad- 
ministrator of estate pending deter- 
mination of will contest and as execu- 
tor thereof, in excess of sum reported 
by him, and balance due as estate’s in- 
terest in note held by him in trust as 
security for money advanced by him to 
testatrix, without deduction of amount 
due executor from testatrix. Probate 
Code, § 703.—In re Wear’s Estate, 113 
P.2d 732. 

Mass. An item in account made by 
executors for their decedent as admin- 
istrator of his father’s estate crediting 
executors with payments made to hold- 
ers of notes which were alleged to 
have been indorsed by father was prop- 
erly disallowed, where one of the notes 
had not been indorsed by father and 
the other note, which had been in- 
dorsed, was a liability of the estate 
when it was paid more than four years 
after decedent had given bond for the 
performance of his duties as_adminis- 
trator. G.L.(Ter.Ed.) ec. 197, § 9— 
oe vy. Rock, 33 N.E.2d 973, 309 Mass. 

Mo.App/ On final settlement of an 
estate, probate judge correctly sur- 
charged executor with an overcharge of 
commissions and properly credited him 
with an item which had been_ twice 
charged to executor.—_In re Flynn’s 
Estate, 142 S.W.2d 1069. 


N.J. Where testator created spend- 
thrift trust for his son and directed 
that upon death of son the fund should 
be paid to son’s children, the interest 
of infant child of testator’s son, in the 
corpus of the trust fund, could not be 
affected by a settlement agreement 
made with consent of all adult benefi- 
ciaries by which indebtedness of son, 
who was insolvent, to the estate was 
charged against the trust fund, and 
executors were required to be sur- 
charged with amount of indebtedness 
for which they should be allowed cred- 
it in their account because it repre- 


sented an uncollectible asset.—In re 
McGregor’s state, 19 A.2d 865, 130 
N.J.Eq. 5. 


N.Y.Sur. Where amount advanced 
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by executors to estate was omitted as 
a credit to executors by oversight, 
amount was properly allowable as a 
deduction from net surcharge, made by 
referee as modified by surrogate.—In 
re Israel’s Estate, 26 N.Y.S.2d 656, 176 
Mise. 120. 

N.Y.Sur. An objection to executor’s 
account addressed to the compensation 
of the executor’s attorney and_reim- 
bursement of executor for expenditures 
was overruled, where it appeared that 
the sums paid were reasonable.—In re 
McCabe’s Estate, 27 N.Y.S.2d 127, 176 
Mise. 286. 

Pa.Super. Where executors were 
surcharged with loss resulting from 
improper loans of funds belonging to 
estate to a beneficiary thereof, such 
beneficiary’s share in final distribu- 
tion of assets of estate would be ap- 
plied as a set-off to such surcharge.— 
In re Long’s Estate, 17 A.2d 686, 143 
Pa.Super. 176. 

Pa.Orph. Where executors of an es- 
tate were appointed trustees (under 
partition proceedings) to sell premises 
held by their testatrix from 1931 to 
1939 and did sell the premises in 1939 
to the claimant and in accounting for 
the proceeds of the sale took credit for 
the payment of delinquent taxes as- 
sessed against the premises covering the 
years 1931 to 1939 inclusive, the claim- 
ant is entitled to reimbursement out of 
the estate for the amount so deducted 
for taxes, since personal liability for 
taxes is an incident to the ownership 
of land; nor can the executors resist 
claimant’s demand for reimbursement 
on the ground that payment of the de- 
linquent taxes was unwarranted by law, 
since they themselves paid the taxes on 
which claimant’s demand is based and 
took credit for the payment, thereby 
approving the validity of the tax claim, 
and making themselves liable to a sur- 
charge if the expenditure was in fact 
improper.—In re Gery’s Bstate, 33 
Berks 91. 
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Ala. Generally, a special administra- 
tor is entitled to compensation for his 
services.—Hale v. Cox, 200 So. 772, 240 
Ala. 622. 

Under statutes, allowance of compen- 
sation to a special administrator is a 
matter of judicial discretion. Code 
1923 §§ 5748, 5923.—Hale v. Cox, 200 
So. 772, 240 Ala. 622. 

Whether deceased’s widow, who was 
named as executrix in contested will, 
and who served as special administra- 
tor during contest, which was success- 
ful, should be allowed compensation for 
her services as special administrator as 
well as its amount, was a matter of ju- 
dicial discretion, not controlled by stat- 
ute or other rule. Code 1923 §§ 5748, 


5923.—Hale v. Cox, 200 So.772, 240 
Ala. 622. ; 
Minn. Compensation for services of 


a representative of an estate is to repay 
him for time, labor, and responsibility 
involved, and to reward him for the 
fidelity with which he discharges his 
trust.—In re Baker’s Hstate, 294 N.W. 
222. 

N.Y.App.Div. Where issuance of let- 
ters of administration in connection 
with estate of decedent whose will was 
probated in Ireland was justified, ad- 
ministratrix was entitled to statutory 
commissions on settlement of admin- 


istratrix’ account.—In re Moore’s Hs- 
ae 28 N.Y.S.2d 10038, 262 App-.Div. 
aS 


§ 2398 

N.Y.App.Div. Where will directed 
that executor be paid usual fees for his 
services, executor could not assert a 
elaim against estate for services on 
ground that letter by testatrix to exec- 
utor constituted a “contract” entitling 
executor to $3,000 per annum for his 
services.—In re Wilkinson’s Estate, 26 
N.Y.S.2d 14, 261 App.Div. 1034. 

N.Y.Sur. Where testatrix directed 
that her fiduciaries, as a condition to 
receipt of the testamentary benefits, 
should expressly waive any further 
compensation for their services as exec- 
utors, such fiduciaries were entitled 
to compensation for their services ren- 
dered as temporary administrators, 
since office of executor does not include 


§ 2402 


that of temporary administrator.—In 
Te Melgood’s Will, 21 N.Y.S.2d 763, 
174 Mise. 754. 

Ohio App. A testator may provide 
for the compensation which shall be 
paid to the executrix of his estate, his 
intention being controlling. Gen.Code, 
§ 10509-193.—In re Hllis’ Estate, 32 
N.H.2d 23, 66 Ohio App. 121. 

The testamentary intent of testator 
in matter of compensation which shall 
be paid executrix must be ascertained 
from the will.—In re Ellis’ Hstate, 32 
N.E.2d 23, 66 Ohio App. 121. 

A will authorizing executrix to per- 
form all legal services which in_ her 
judgment were necessary in adminis- 
tration of estate and to pay herself 
from the estate such sum ag she deem- 
ed proper compensation for such sery- 
ices was intended to confer on execu- 
trix power to perform all legal sery- 
ices which in her judgment were ad- 
visable, and discretionary power to pay 
to herself from the estate such sums 
as she deemed proper.—In re Bllis’ Hs- 
tate, 32 N.H.2d 23, 66 Ohio App. 121. 

The Court of Appeals on review can- 
not construe testamentary language 
granting power to executrix to mean 
anything different than the plain im- 
port of the words used and cannot sub- 
stitute its will or the will of any other 
court for the will of the testator, but 
may only define without restricting 
the discretionary powers conferred.— 
In re Ellis’ Estate, 32 N.H.2d 238, 66 
Ohio App. 121. 

Tex.Civ.App. A testator may provide 
for a specified amount to be paid to 
executor in licu of compensation fixed 
by statute, but if such is testator’s in- 
tention, testator must evidence it by 
use of language about which there ean 
be no reasonable doubt. Vernon’s Ann. 
Civ.St. art. 3689.—Henderson v. Stan- 
ley, 150 S.W.2d 152, error granted. 

A paragraph of will to effect that ex- 
ecutor was to draw his pay in five an- 
nual installments ought not to be ig- 
nored if provisions thereof could rea- 
sonably be harmonized with directions 
in last paragraph of will concerning 
compensation of executor in three in- 
stallments. Vernon’s Ann.Ciy.St. art. 
3689.—Henderson v. Stanley, 150 S. 
W.2d 152, error granted. 

Where one paragraph of will pro- 
vided that executor should draw his 
pay in five annual installments and 
last paragraph of will provided that 
executor should receive a certain sum 
as compensation in three installments, 
will could not be construed so as to 
allow executor the statutory commis- 
Sions fixed and in addition the spe- 
cific sum specified in last paragraph. 
Vernon’s Ann.Civ.St. art. 8689.—Hen- 
derson v. Stanley, 150 S.W.2d 152, er- 
ror granted. 

Under will providing in one para- 
graph that executor should draw his 
pay in five annual installments and 
providing in last paragraph that sum 
of $1,500 should in three installments 
be taken by executor as his compen- 
sation, the words “at least’? would be 
supplied in beginning of last para- 
graph to show intent that executor 
should receive the minimum of $500 
per annum for each of first three 
years and if commissions fixed by 
law should exceed such minimum then 
statutory compensation at election of 
executor should be payable during each 
of the first three years and that 
thereafter statutory commissions 
should be payable annually so long as 
might be reasonably necessary for ex- 
ecutor to wind up the estate. Ver- 
non’s Ann.Civ.St. art. 3689—Hender- 
son v. Stanley, 150 S.W.2d 152, error 
granted. 


§ 2402 
If obligations of legatees which 


Md. 
were deducted by executor from the 
legatees’ distributive shares of the es- 
tate of testatrix were in fact special- 


ties and were barred by limitation, the 
executor was not entitled to receive any 
commissions on their amount. Code 
1939, art. 57, § 3.—Frank v. Wareheim, 
16 A.2d 851. 

N.Y.Sur. Where schedule of accounts 
of administrator cum testamento an- 
nexo showed that he was claiming com- 


§ 2402 


Kr? missions based in part upon his han- 
4 dling of certain securities of deceased’s 
iv estate, the administrator was not en- 
; titled to an allowance against estate, 
for amount paid bank as custodian of 
such securities.—In re Strebeigh’s Es- 
tate, 27 N.Y.S.2d 569, 176 Misc. 381. 


N.Y.Sur. Where testator directed 
executors and trustees to include 
nephew’s demand note or any part 


thereof remaining unpaid as part of 
the principal of a trust established for 
him and to transfer the note to the 
i nephew, diminishing the principal of 
the trust fund accordingly and to re- 
lease to him the collateral for the 
i note, transfer of the note and_collat- 
Why eral and diminishing trust fund given 
to nephew to extent of the amount un- 
‘A paid on the note was a “eancellation” 
i of the indebtedness upon which execu- 
? tors and trustees were not entitled to 


fees—In re Richardson’s Wstate, 29 
N.Y.S.2d 92. plate j 
N.Y.Sur. The word ‘‘principal’’, in 


Surrogate’s Court Act allowing full 
commissions to each executor if gross 
value of principal of estate or fund ac- 
counted for amounts to $100,000 or 
more, means principal which account- 
ants have received and for which they 
are legally accountable, and does not 
include principal which they might 
lawfully receive, unless they actually do 
receive it. Surrogate’s Court Act, § 
285.—In re Jackson’s HWstate, 29 N.Y.S. 
2d 320. 

Where executors were given power of 
sale of realty under will, but none was 
sold, value of realty would not be con- 
sidered along with value of personalty, 
in determining whether “principal” of 
estate was in excess of $100,000, so as 
to entitle each executor individually to 
full commissions. Surrogate’s Court 
Act, § 285.—In re Jackson’s Estate, 29 
N.Y.S.2d 320. 

Pa.Orph. An executor is not entitled 
to commissions on advancements except 
by agreement of the parties in interest. 
—In re Lutz’ Wstate, 8 Sch.Reg. 65. 


1] § 2403 
Ga. Where trial judge, by order 
made in 1931, directed that defendant 
administrator turn over to _ plaintiff, 
who was allegedly decedent’s wife, a 
balance then in a bank to credit of 
administrator and expressly found that 
balance was not subject to any fur- 
ther expense of administration, and 
no exception was taken to order, in pro- 
ceeding in 1939 concerning accounting 
4 by administrator, administrator could 
not claim statutory commission on such 
disbursement.—Brown y. Parks, 9 S.H. 
2d 897, 190 Ga. 540. 
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§ 2413 
em Mont. If grounds exist for a sale of 
i realty of an estate, and a sale is ac- 


tually and justly made, then the sale 

price fixes the value on which the ad- 

th ministrator’s fee is based. Rev.Codes 
1935, § 10287.—In re Walker’s Estate, 
106 P.2d 341. 

} If heirs can show at time of settle- 
ment of administrator’s account that 
appraised value of mining claims is so 
out of proportion to the actual value as 
to indicate fraud in the appraisement, 
then the court may cause a proper ap- 

: praisement to be made and cause the 
if administrator’s fee to be based thereon, 

i! since fraud vitiates everything. Rev. 

ke 
f 
i 


Codes 1935, §§ 10282, 10283, 10287.—In 
re Walker’s HWstate, 106 P.2d 341. 


N.Y.Sur. Executors, who were em- 
powered not only to change invest- 
1% ments, but in their discretion to sell 
ee any or all of realty, and also to ex- 
a change, lease, or develop it, had power 


ie to sell the realty some of which was 
4) unimproved and largely unproductive, 
La ‘and hence were entitled to commissions, 
i notwithstanding personalty was amply 
t, sufficient to pay debts and legacies, and 
be that title to realty technically passed 


to trustees.—In re Leeds’ Hstate, 23 N. 
Y¥.8.2d 679. 

That testamentary trustees joined in 
deed executed by executors selling real- 
ty did not affect executors’ right to 
commissions on such sale, where execu- 
tors, under broad discretionary powers, 
had power to sell such realty, notwith- 
standing personalty was amply sufli- 
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cient for payment of debts and legacies. 
—In re Leeds’ Estate, 23 N.Y.S.2d 679. 
§ 2422 


Cal.App. ,;The allowance of ordinary 
fees_to administratrix and her attor- 
neys, based on inventory valuation of 
estate was improper, where the main 
assets of the estate were sold for less 
than half of their appraised value.— 
In re Allen’s Estate, 108 P.2d 973. 

Where certain profits were made by 
administratrix in operating business 
of decedent, and those profits became 
a part of the estate, they should be 
taken into consideration in fixing ordi- 
nary fees of administratrix and her 


attorneys.—_In re Allen’s Estate, 108 
P2deo73: 
Iowa. Where probate was not com- 


pleted when executor resigned, com- 
pensation of executor and his attor- 
neys for ordinary services performed 
during six years they handled estate 
could not be limited to percentages 
of personalty sold or distributed by 
executor and proceeds of realty sold 
for payment of debts as provided by 
statute, but executor and attorneys 
were entitled to reasonable compensa- 
tion for ordinary services rendered, 
since compensation allowed by statute 
applies only where probate is complet- 
ed. Code 1939, §§ 12063,: 12064.—In 
te Johnson’s Estate, 295 N.W. 878. 

A fair method of computing ordinary 
compensation for executor where pro- 
bate is not completed is to allow the 
executor such percentage of the total 
ordinary compensation as his ordinary 
services bear to the total ordinary 
services required in probating the es- 
Seat re Johnson’s Hstate, 295 N.W 
78. 

An executor and his attorneys were 
entitled to reasonable compensation 
for any extraordinary services rendered 
in handling estate for a number of 
years, notwithstanding that probate 
was not completed._In re Johnson’s 
Estate, 295 N.W. 878. 

Ky. Fixing executor’s allowance at 
$500, instead of the statutory maximum 
of $809.95 requested by executor, was 
not error, where litigation carried on 
by the executor was not to protect the 
estate, but to determine whether execu- 
tor should, as an individual, take under 
will, and practically all that executor 
did in settling estate was to turn it 
over to himself as an individual, and 
estate was practically all in securities. 
Ky.St. § 3883.—Farber’s Ex’r v, Farber, 
148 S.W.2d 732, 285 Ky. 596. 

La. A bank, as executor, was prop- 
erly allowed a commission averaging 
about $12 a month during the sixteen 
years of its administration, where the 
bank’s only neglect was in not ac- 
counting annually and not securing 
the court’s approval for the payment 
of certain bills; it appearing that the 
bank quickly furnished an account on 
numerous occasions, whenever desired 
by any of the heirs or interested par- 
ties. Rev.Civ.Code arts, 1191, 1674; 
Code Prac. art. 997.—Succession of 
Benoit, 199 So. 625, 196 La. 509. 

Mass. The executors of testator’s 
estate are not entitled to receive as 
compensation for performance of their 
duties an amount which they think is 
honestly due, but only such fair and 
reasonable compensation as court may 
allow, as any self-interest, which might 
naturally influence their own deter- 
mination of their remuneration, is ad- 
verse to beneficiaries under testator’s 
will. G.L.(Ter.Ed.) e¢. 06, 16.— 
Bearse v. Styler, 34 N.E.2d 672, 309 
Mass. 288. 

N.J. Where inventoried value of es- 
tate consisting chiefly of cash and high- 
grade marketable securities was approx- 
imately $392,000 and at time of ac- 
counting value thereof had increased by 
income to an amount in excess of $410,- 
000, allowances to executor of $9,231.68 
as commissions and $8,500 as proctor’s 
fee were not so excessive as to require 
modification by the Court of BHrrors 
and Appeals.—In re Delany’s Wstate, 
19 A.2d 779, 129. N.J.Bg. 365. 

N.Y.Sur. Where one served as execu- 
tor and trustee in will until his death 
under an agreement whereby he waiy- 
ed his right to usual statutory com- 
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missions and agreed to accept amount 
of $100,000 in lieu thereof, and his 
period of services covered approximate- 
ly two years and ten months during 
which time he and other executors and 
trustees filed their first account in 
Surrogate’s Court, deceased executor 
and trustee had earned full amount of 
compensation fixed by testator and 
balance of designated amount not al- 
lowed to deceased executor and trus- 
tee during his lifetime was payable to 
executors of his estate—In re Hayden’s 
Estate, 24 N.Y.S.2d 15, 175 Mise. 506. 
N.Y.Sur. In accounting proceeding 
where executrix sought to charge 
against a ‘Totten’ trust, which was 
for benefit of deceased’s infant son, a 
deficiency of $18.55 and commissions, 
and executrix’ attorney sought an al- 
lowance of $350 for his services, and 
Ney assets of estate aggregated $140.- 
5, and chief items of assets could have 
been reduced to possession through in- 
fant’s general guardian without ad- 
ministration, and if estate had been 
so handled deficiency, if any, to be paid 
out of trust fund would not have ex- 
ceeded $8.55, and proper compensation 
for an attorney’s advice to guardian 
would have been $25, executrix’ attor- 
ney would be allowed $25 in full pay- 
ment out of trust fund and $8.55 would 
be allowed  executrix. Surrogate’s 
Court Act, §§ 200, 231-a; Decedent Hs- 
tate Law, §§ 103-a, 103-b.—In re Mat- 


thews’ Estate, 24 N.Y.8.2d 249, 175 
Mise. 524. 
Ohio App. The amount of compensa- . 


tion to which an administrator is en- 
titled is within the discretion of the 
probate court. Gen.Code, § 10506-52.— 
In _ re Chambers’ Estate, 36 N.H.2d 
175, appeal dismissed 24 N.B.2d 601, 
136 Ohio St. 202. 


Pa. $175,000 compensation to testa- 
tor’s widow as co-executrix of gross 
estate of almost $30,000,000 was reason- 
able, notwithstanding widow employed 
counsel who were also paid substantial 
fees._In re Crawford’s Estate, 16 A.2d 
521, 340 Pa. 187. 


Pa.Orph. Where one of the assets of 
a decedent’s estate is stock in a cor- 
poration which holds decedent’s prom- 
issory note given for certain assets 
which he had withdrawn from the cor- 
poration, his executor’s commissions on 
principal may properly be computed on 
the entire value, inter alia, of dece- 
dent’s holdings in the corporation, even 
though a portion of that value is at- 
tributable to decedent’s obligation to 
the corporation._In re League’s BHs- 
tate, 39 D. & C. 620, 57 Montg. 15. 

Where a decedent owns stock which 
is pledged to secure a broker’s loan, 
his executor’s commissions must’ be 
computed only upon the equity in the 
stocks above the amount of the loan 
and not upon their full value, and this 
is so even though, as a matter of grace 
and not of right, the brokers consulted 
the executor regarding liquidation of 
the account.—In re League’s state, 39 
D. & C. 620, 57 Montg. 15. 

Pa.Orph. Where a testator’s estate 
included an interest in the estate of 
another decedent, estimated at $2500 
for appraisement purposes, and it sub- 
sequently appeared that the interest 
had a true value of $6600, the execu- 
tor was not limited to a commission of 
5% of the appraisement but could 
claim 5% of the true value of the as- 
sets as received by him for adminis- 
tration, since the basis of computation 
may be increased or diminished in the 
case of exceptional circumstances.— 
In re Peck’s Wstate, 33 Berks 245. 

_Pa.Orph. ‘lhe usual rate of commis- 
sion to an executor in the sale of real 
estate is 3%.—In re Lutz HEstate, 8 
Sch.Reg. 65. 

Equitable conversion doeg not justify 
more than the usual rate of commis- 
sion.—In re Lutz’ Estate, 8 Sch.Reg. 65. 
_ In the absence of extraordinary sery- 
ices, an executor is entitled to 5% com- 
mission where the gross personal estate 
is $3,475.00.—In re Lutz’ Wstate, 8 
Sch.Reg. 65. 

Va. Compensation to fiduciaries, 
such as executor and testamentary 
trustee, is not fixed by statute and 


turns upon the facts in each case, but 
must be reasonable.—Grandy v. Gran- 
dy, 15 S.E.2d 66, 177 Va. 601. 

The value of an estate, the character 
of work of executor and testamentary 
trustee, the difficulties encountered 
and the results obtained must be con- 
sidered in fixing compensation of ex- 
ecutor and testamentary trustee.—Gran- 
oh v. Grandy, 15 S.H.2d 66, 177 Va. 

Va. Where executor and testamenta- 
ry trustee had testamentary authority 
to sell and to reinvest proceeds of sale 
of both intangibles and of real es- 
tate with the exception of decedent’s 
home and of tangible personalty val- 
ued at $30 out of an estate totaling 
$678,292.10, which was widely invested, 
and during process of administration 
executor sold securities in the amount 
of $184,389.02 and had paid for oth- 
ers amounting to $5,285.06, and _ be- 
cause of the transactions and advance 
in value of other securities held, the 
corpus of the estate had increased by 
$24,122, allowance to executor of com- 
mission of five per cent. of appraised 
value of all intangible personalty, plus 
five per cent. on income received dur- 
ing course of -administration making 
in all $26,377.21, was not excessive. 
Code 1919, § 5425.—Grandy v. Grandy, 
15 S.H,2d 66, 177 Va, 601, 
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Cal.App. That operation of dece- 
dent’s business by administratrix 
turned out to be unsuccessful and that 
estate finally became insolvent were 
not determinative in passing on ques- 
tion whether administratrix was en- 
titled to extraordinary fees.—In re Al- 
len’s Estate, 108 P.2d 973. 

Extraordinary fees for a decedent’s 
personal representative should be based 
on the amount of extra work required. 
—In re Allen’s Estate, 108 P.2d 973. 

The allowance of $500 to attorneys 
of administratrix for extraordinary 
fees, was too low, where administratrix 
continued decedent’s business for al- 
most three years.—In re Allen’s Estate, 
108 P.2d 978. 

Cal.App. $2,500 for extraordinary 
services rendered by attorney for estate 
was adequate.—_In re De Barry’s Hs- 
tate, 111 P.2d 728. 


Cal.App. Under will directing execu- 
tors to care for testator’s horses and 
eattle until they could be disposed of 
to good advantage, which might be 
within about a year from date of will, 
eourt properly awarded executrix $2,- 
000 as extra compensation for carrying 
on cattle business, where, within a 
year after testator’s death, executors 
were authorized by court order to con- 
tinue stock business, and stock ap- 

raised at $16,950 was eventually sold 

or $29,008.45. Probate Code, § 572.— 
In re King’s Dstate, 113 P.2d 282. 

In determining whether executrix 
was entitled to additional compensa- 
tion for caring for testator’s horses 
and cattle pending administration of 
estate, court was required to presume 
that stock was’ properly cared for, that 
expense of doing so was_ necessarily 
incurred, and that stock was sold as 
promptly as necessary for best in- 
terests of estate.——In re King’s Dstate, 
113 P.2d 282. 

Under provision of Probate Code 
prior to 1939 amendment authorizing 
allowances to an executor or adminis- 
trator for special services, court was 
authorized to allow executrix additional 
compensation for feeding and care of 
horses and cattle belonging to _testa- 
tor’s estate. Probate Code, § 902.—In 
re King’s Estate, 113 P.2d 282. — 

The amount of extra compensation to 
executor for carrying on testator’s busi- 
ness pending administration of estate 
is matter within sound _ discretion of 
probate judge—In re King’s Bstate, 
113 -P.2d° 282, 

Ga. Where executor found in testa- 
tor’s papers a bank book rate bank 
deposit in name of another estate of 
which testator was the executor, such 
deposit was prima facie the property of 
first estate, and executor of testator 
was not entitled to extra compensation 
from the first estate merely because 
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such executor wrote letters, inquired 
at other banks, and examined deed 
records to ascertain legatees of first 
estate and to discover if there were 
other assets, and was merely entitled 
to regular executor’s commission for 
paying out estate funds.—Reynolds v. 
Dorsey, 15 S.H.2d 779. 

Mich. Upon hearing to determine 
whether nonresidents were heirs. as 
claimed by them, administrator had 
duty to appear in behalf of the estate 
and to take part in the court’s deter- 
mination, though established heir was 
present with her attorney, and allow- 
ance of extra compensation therefor to 
administrator was _ justified—_tIn re 
Stowell’s Estate, 295 N.W. 594, 296 
Mich. 148. 

Where bill was filed by heirs at law 
to set aside a deed by administrator, 
administrator had duty to take part in 
behalf of his grantee, and it was not 
error to compensate him and his at- 
torney for doing so, after a judgment 
dismissing the case had been reversed 
by the Supreme Court.—In re Stowell’s 
Hstate, 295 N.W. 594, 296 Mich. 148. 

Where heirs at law filed a petition 
in probate court for redetermination 
of inheritance tax paid by administra- 
tor on property inherited by deceased 
from a sister, and citation was served 
on administrator and he appeared with 
his counsel and took part in the hear- 
ing, which resulted in a refund to the 
administrator, allowance of compensa- 
tion to administrator for so appearing 
and taking part with his counsel was 
within discretion of probate judge who 
was fully acquainted with all circum- 
stances.—In re Stowell’s Estate, 295 N. 
W. 594, 296 Mich. 148. 


‘'N.¥.Sur. The only authority for al- 
lowing compensation to an executor for 
legal services rendered by him to the 
estate of his testator is provision of 
Surrogate’s Court Act directing that 
such an allowance, if any, be made up- 
on the settlement of the executor’s ac- 
count. Surrogate’s Court Act, § 285.— 
In re Schatten’s Estate, 27 N.Y.S.2d 
548, 176 Mise. 406. 


Pa.Orph. Where the sole executor is 
a lawyer he may, if he makes claim 
therefor, be allowed reasonable com- 
pensation, in addition to his commis- 
sions as executor, for such services as 
a lawyer would have been called upon 
to perform had the executor not been 
a lawy2r; in effect, this means that 
practice of the law is to be recognized 
as such and is to be compensated for 
such.—In re Lutz’ Estate, 8 Sch.Reg. 
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N.Y.Sur. The intention of the par- 
ties to an instrument, whereby execu- 
tors and trustees to be named in will 
waived statutory commissions to which 
they would be entitled, and agreed to 
accept amount designated by testator, 
was required to be gathered from all 
the surrounding circumstances, and the 
writing interpreted according to the 
purpose which the parties had in mind. 
—In re Hayden’s Hstate, 24 N.Y.S.2d 
15, 175 Mise. 506. 


Pa.Orph. An agreement to charge 
certain commissions for acting as 
executor of a decedent’s estate is not 
contrary to public policy, but is as ef- 
fective as a similar regulation of com- 
missions contained in a will.—In re 
League’s Hstate, 39 D. & C. 620, 57 
Montg. 15. 


An agreement that an executor named 
in a will creating a long-term trust 
should charge and receive as executor 
“five percent on the principal at the 
time of filing the executor’s account 
and five percent on income as. collect- 
ed’ is binding if the executor qualifies 
under a subsequent will of the same 
decedent creating no trust, since the 
language of the agreement is not neces- 
sarily limited to the earlier will; this 
is especially so where, although the 
latter will had been in existence for 
some months before decedent’s death, 
he made no attempt to alter the agree- 
ment respecting commissions.—In re 
League’s Hstate, 39 D. & C. 620, 57 
Montg. 15. 
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Pa. Where the executor of a de- 
ceased executrix of testator’s estate 
was required to file an account in such 
estate for the deceased executrix, the 


expenses in connection with filing of the 


account, the accountant’s compensation 
and counsel fees were properly pay- 
able out of testator’s 
ks Estate, 20 A.2d 195, 342 Pa. 
Whether, on account of the delay in 
filing an account, an accountant’s com- 
pensation and counsel fees should be 
allowed out of the estate in which the 
account was filed was for the Orphans’ 
Court to determine.—In re Krick’s Hs- 
tate, 20 A.2d 195, 342 Pa. 212. 
§ 2429 

N.Y. To entitle executors who are 
also testamentary trustees to double 
commissions as to the fund included in 
the corpus of any testamentary trust, 
there must be a complete severance of 
duties of executors and trustees as to 
such fund, and the will must show 
testator’s intention to end executors’ 
duties at some point of time and re- 
quire executors thereupon to constitute 
and set up trust to be held and man- 
aeed for benefit of beneficiaries.—In re 

ational City Bank of New York, 28 
N.H.2d 832, 283 N.Y. 267, modifying 
In re Knoop’s Will, 17 N.Y.S.2d 664, 
258 App.Diy. 1057. 

Where executors were also trustees 
of a testamentary trust in favor of 
named beneficiary on whose death the 
corpus was to be paid into residuary 
estate which constituted corpus of an- 
other trust, the functions of trustees 
and executors ag regards both trusts 
were sufficiently separated to warrant 
payment of double commissions.—In re 
National City Bank of New York, 28 
N.H.2d 832, 283 N.Y. 267, modifying In 
re Knoop’s Will, 17 N.Y.S.2d 664, 258 
App.Div. 1057. 

N.Y.App.Div. An executor who had 
been allowed his commissions as execu- 
tor and who was also trustee under 
will should have been allowed his full 
commissions as trustee in absence of 
any finding of bad faith, fraud or 
personal enrichment against him as 
executor or trustee.—In re Blodgett’s 
eva 25 N.Y.S.2d 39, 261 App.Div. 

N.Y.Sur. A case of “double commis- 
sions” was presented as to the estate 
generally, notwithstanding the two 
executors named in will were also 
named as trustees, where in addition to 
those two there was a third independent 
trustee named and will contemplated a 
point of time when, after administra- 
tion of estate had been completed, the 
residuary estate was to be ascertained 
and turned over to the trustees, at 
which point of time duties of executors 
would end and they would be dis- 
eharged, and from that time on trustees 
would manage the trusts created.—In 
Te Leeds’ Estate, 23 N.Y.S.2d 679. 

One of controlling features in deter- 
mining whether double commissions are 
allowable is whether there is a judicial 
decree which wholly discharges the 
executor and leaves him acting and lli- 
able only as trustee.—In re Leeds’ Es- 
tate, 23 N.Y.S.2d 679. P 

N.Y.Sur. Where there was a com- 
plete separation of duties of executors 
and trustees of trusts created by will 
with respect to funds of estate, per- 
sons acting both as executors and 
trustees were entitled to double com- 
missions.—In re Bendheim’s Estate, 23 
N.Y.S.2d 878, 175 Mise. 435. 

N.Y.Sur. Where, by terms of will, 
functions of executor and trustee co- 
exist and run from the death of the 
testator to a final discharge, inter- 


woven, inseparable, and blended to- 
gether, so that no point of time is 
fixed or contemplated in the _ testa- 


mentary intention at which one func- 
tion should end and the other begin, 
double commissions or compensation in 
both capacities cannot be allowed.— 
In re Richardson’s Estate, 29 N.Y.S.2d 
92. 

Double commissions will be allowed 
to executor who is also named as trus- 
tee, where the will directs specific or 
ascertainable sums to be erected into 


estate.—In re 


—ses 


a 
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trusts for specific individuals, or where 
an actual division of the residue into 
specific or ascertainable parts to be 
held in trust is directed, since the de- 
termination of such parts cannot be ac- 
eomplished until the financial value 
of the residue is fixed which in turn 
eannot take place until completion of 
executorial duties.—In re Richardson’s 
Estate, 29 N.Y.S.2d 92. 

To entitle an executor, who is also 
named as trustee in will, to double 
commissions as to the fund included in 
corpus of any trust, there must be a 
complete severance of duties of execu- 
tor and trustee ag to such fund, and 
the will must show an intention on the 
part of the testator to end the execu- 
tor’s duties at some point of time and 
require executor thereupon to consti- 
tute and set up trust to be held and 
managed as such for benefit of bene- 
ficiaries.—In re Richardson’s Wstate, 29 
N.Y.S.2d 92. 

Where will, after providing for fun- 
eral expenses, lawful debts, transfer 
taxes, and the giving of general and 
specific legacies, provided for division 
of residuary estate into three trusts 
so that there was a clear line of de- 
miarcation between the duties of ex- 
ecutors and trustees, executors and 
trustees were entitled to fees in both 
capacities, notwithstanding that execu- 
tors and trustees were authorized to 
retain securities and other property 
owned by decedent at time of her death 
in her estate and in trust funds and 
that executors and trustees were given 
power to invest and reinvest in so- 
called nonlegal investments.—In_ re 
Richardson’s Estate, 29 N.Y.S.2d 92. 

Where provisions of will contemplate 
the erection of trust funds of separate 
and readily determinable amounts, the 
fact that representatives have not made 
an actual physical division of the funds 
does not deprive them of the right to 
compensation in dual capacities of ex- 
ecutors and trustees.—In re _ Richard- 
son’s Hstate, 29 N.Y.S.2d 92. 

§ 2430 


N.Y.Sur. Where deceased’s widow 
was appointed sole executrix of his 
will, and widow died before complete 
administration of the estate, Surro- 
gate’s Court, in its discretion, would 
deny commissions to estate of deceased 
executrix, particularly where it ap- 
peared that deceased executrix’ treat- 
ment of estate affairs constituted a 
waiver of claim for commission.—In 
re Strebeigh’s Hstate, 27 N.Y.S.2d 569, 
176 Mise. 381. 

§ 2431 


Ala. Where deceased’s widow served 
as executrix under will which was later 
vacated on contest, and it appeared that 
widow’s conduct had been consistently 
opposed to interest of decedent’s child 
by a former marriage, and that child 
had received no substantial benefit 
from estate on account of widow’s acts, 
trial court properly ruled that com- 
pensation and expenses incidental to 
widow’s acts in administering estate 
and trust established in will should not 
be chargeable against child’s share in 
estate. Code 1928, §§ 5748, 5923,— 
Hale v. Cox, 200 So. 772, 240 Ala. 622. 

Minn, An administrator who has 
been remiss in performance of his duty 
is thereby subject to denial! of compen- 
sation.—In re Palm’s Estate, 297 N.W. 
765, second case. 


Where administrator, who was an at- 
torney, was dilatory, it was proper 
for court to reduce his compensation.— 
In re Palm’s Wstate, 297 N.W. 765, 
second case. 

N.Y¥.App.Div. In exercise of proper 
discretion, no commissions or costs 
should be allowed to accountant who 
failed in his duty as executor in omit- 
ting to collect debt of executor’s 
wife to decedent on wife’s mortgage 
bonds. Surrogate’s Court Act, §§ 278, 
285.—In re Onorato’s Will, 26 N.Y.S.2d 
648, 261 App.Div. 997. 

N.Y.Sur. Management commissions 
on the collection of gross rents for a 
period of some ent years were dis- 
allowed because of proven misconduct 
of former executors, but the actual and 
reasonable costs for the management 
and collection of rents by persons oth- 
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er than the former ee Sore 
proper charges agains e estate.—In 
re Israel’s Hstate, 26 N.Y.S.2d 656, 176 
Mise. 120. 

Normal commissions to former execu- 
tors were disallowed because of their 
misconduct.—In re Israel’s Estate, 26 
N.Y.S.2d 656, 176 Mise. 120. 

Ohio App. The probate court may, 
in its discretion, allow compensation to 
an administrator where his services are 
beneficial to the estate, even though 
there may be some irregularities in ad- 
ministration. Gen.Code, § 10506-52.— 
In re Chambers’ Estate, 36 N.H.2d 175, 
appeal dismissed 24 N.H.2d 601, 136 
Ohio St. 202. 

Where an administrator converts to 
his own use funds belonging to his 
trust, he is not administering the es- 
tate for the interest of the beneficiaries. 
and he is not entitled to any compensa- 
tion where the amount of such misap- 
propriation is large and must neces- 
sarily have been intentional with 
knowledge of wrongdoing.—In re 
Chambers’ Estate, 36 N.E.2d 175, ap- 
eee ae 24 N.E.2d 601, 136 Ohio 
St. 3 

Where there was evidence that ad- 
ministrator de bonis non converted to 
his own use funds belonging to trust, 
administrator de bonis non was not en- 
titled to compensation, and any amount 
received as compensation would be im- 
proper and was charged against the 
administrator together with interest at 
the legal rate.—In re Chambers’ BDstate, 
36 N.H.2d 175, appeal dismissed 24 N. 
H.2d 601, 136 Ohio St. 202. 


Pa. Where testator’s widow who 
was co-executrix and co-trustee under 
will and corporate eo-executor and co- 
trustee retained special counsel to as- 
sist in settlement of federal taxes due 
from estate, the proceedings were suc- 
cessfully terminated, and payment of 
counsel fees was confirmed by court, 
retention of the counsel was not an 
unnecessary or unreasonable expense 
warranting disallowance of portion of 
widow’s compensation as co-executrix 
or her removal as co-trustee for ex- 
travagance.—In re Crawford’s Estate, 
16 A.2d 521, 340 Pa. 187. 


Pa.Super. The misconduct of one of 
three executors, in profiting individual- 
ly by the purchase and resale of real 
estate belonging to the estate, would 
not cause a forfeiture of the commis- 
sions of the executors.—In re. Long’s 
Estate, 17 A.2d 686, 143 Pa.Super. 176. 


Pa.Orph. Where one of three execu- 
tors successfully defends a codicil in 
which he is named as a_ beneficiary 
and also successfully maintains a writ- 
ten option to purchase certain of de- 
cedent’s stock, but apart from such 
litigation acts normally as executor 
and participates in administration of 
the estate to the fullest extent, he will 
not be denied all commissions, but 
they will be disallowed only upon the 
funds coming into the estate through 
the exercise of the option.—In re Ros- 


enthal’s Wstate, 41 D.& C. 292. 
8.C. Administrators who were ap- 
pointed in October, 1929, and who 


should have filed their first accounting 
in September, 1930, and annually 
thereafter, but who instead filed only 
one return in December, 1930, were not 
entitled to commissions. Code 1932, § 
9012.—Lazenby v. Mackey, 14 S.H.2d 12. 
196 S.C. 507. 
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Minn. Court was justified in refus- 
ing to allow administrator any compen- 
sation, where, because of his neglect in 
permitting mortgage to be foreclosed, 
estate suffered substantial loss.—In re 
Baker’s Estate, 294 N.W. 222. 

Neb. Whether administrator for mal- 
administration should be denied all 
compensation is within the sound judi- 
cial discretion of the court, to be exer- 
cised according to the circumstances of 
the particular case—In re Herman’s 
Dstate, 293 N.W. 353. 

An administrator was not entitled to 
charge against the estate attorney’s 
fees incurred by him in a contest with 
the heirs and representatives of the 
estate as to his alleged mismanage- 
ment and misappropriation of the es- 
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tate’s funds.—In re Herman’s Estate, 
293 N.W. 353. 

Wa. Trial court did not abuse its 
discretion in refusing to hold adminis- 
trator personally liable for loss in- 
curred through investment of assets of 
trust estate created by will in certain 
bonds, or in refusing to deny commis- 
sions to administrator, though admin- 
istrator registered bonds in his own 
name, where it appeared that adminis- 
trator immediately earmarked bonds in 
manner to identify them as property 
of trust estate, that bonds were deemed 
safe investment by prudent business 
men at the time, and that depreciation 
in value of bonds was beyond control 
of administrator, especially where it 
appeared that administrator had not 
only accounted for assets coming into 
his hands but by diligent efforts had 
secured additional assets from estate of 
original executor. Code 1936, § 5409.— 
Buckle vy. Marshall, 10 8.E.2d 506. 

§ 2436 

N.Y.Sur. A surrogate in his discre- 
tion may allow to estate of deceased 
executor or trustee in will compensa- 
tion for his services not exceeding stat- 
utory commissions.—_In re MHayden’s 
Estate, 24 Mar raga 175 Misc. 506. 

38 


Mo.App. The amount of an execu- 
tor’s commission could not be deter- 
mined until determination of credits 
which could be allowed the executor on 
final settlement. Mo.St.Ann. § 221, p. 
142.—In re Flynn’s Hstate, 142 S.W.2d 


1069. 
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til. The claims of a trust company, 
which had acted both as conservator 
and executor of estate of incompetent 
deceased, for its services as conserva- 
tor and executor and for attorneys’ 
fees, were not allowed, where there was 
no proof of the nature, extent or value 
of such services.—Nonnast v. Northern 
Trust Co., 29 N.B.2d 251, 374 Ill. 248, 
Ls In re Nonnast’s Hstate, 21 
N.H.2d 796, 300 ee 537. 


C.C.A.4. Under law of District of 
Columbia, there is a strong public pol- 
icy favoring ultimate approval of all 
executors’ commissions by probate 


court.—Helvering v. McGlue’s UBstate, 
119 F.2d 167. d 
Cal.App. The amount of extra com- 


pensation awarded to executor for car- 
rying on testator’s business pending 
administration of estate will not be 
disturbed on appeal unless it was im- 
properly allowed or clearly appears to 
be excessive.—In re King’s Hstate, 113 
P.2d 282. 

‘The right of appeal from order set- 
tling first and final account and allow- 
ing executrix extra compensation for 
caring for livestock was waived by 
failure to give notice of appeal within 
60 days from time of settlement of 
account. Probate Code, § 1240; Code 
Civ.Proc. § 939.—In re King’s Ustate, 
113° P.2d (282: 

Where no appeal was taken from or- 
der settling executor’s first and final 
account and allowing extra compensa- 
tion for carrying on livestock business, 
the propriety of such allowance could 
not be reviewed on subsequent appeal 
from order settling such account and 
making distribution of estate. Code 
Civ.Proec. § 939; Probate Code, § 1240. 
—In re King’s Estate, 113 P.2d 282. 

Ga. A court of equity taking juris- 
diction of petition of legatees against 
executor, and making final distribution 
of estate by final decree, had jurisdic- 
tion to hear and determine merits of 
application by executor for extra com- 
pensation and attorney’s fees. Code, § 
113-2008.—Reynolds v. Dorsey, 15 S.B. 
2d 779. 

Ili, Where master found that fees 
and salaries allowed to executor and 
trustee, who continued testator’s busi- 
ness with profit to the estate, were 
reasonable, and trial court affirmed 
the master’s report, allowances would 
not be disturbed on appeal.—Sueske v. 
Schofield, 34 N.W.2d 399, 376 Ill. 481, 
afirming 28 N.H.2d 138, 306. Ill.App. 
oor transferred 24 N.H.2d 342, 372 Ill. 


Iowa. Where ex parte order allow- 


an 
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ing compensation to executor and his 
attorneys contemplated completion of 
probate of the estate, on objections to 
allowance predicated upon failure to 
complete the probate executor had the 
burden of showing correctness of al- 
lowance.—In re Johnson’s Estate, 295 
N.W. 878. ; 

Where allowance of compensation to 
executor and his attorneys contemplat- 
ed the completion of probate and be- 
fore completion of probate executor 
filed his final report and resignation 
as executor and heirs filed objections 
to allowance of compensation, correct- 
ness of allowance was required to be 
shown by evidence in addition to the 
record of the court.—In re Johnson’s 
Hstate, 295 N.W. 878. 

Where executor and his attorneys 
secured an allowance of fees before 
probate of estate was completed and 
executor filed his final report and 
resignation before completion of pro- 
bate and objections were filed to the 
allowance of compensation and there 
was no proof other than the records 
to sustain payment to executor and 
to the attorneys of certain sums, court 
erred in overruling the objections and 
approving final report.—In re John- 
son’s Hstate, 295 N.W. 878. 

Mass. In proceedings for accounting 
by executors. of testator’s estate, evi- 
dence held to warrant allowance of 
$6,000 as fair and reasonable compensa- 
tion for services rendered by execu- 
tors’ attorney during periods included 
in accounts.—Bearse v. Styler, 34 N.H. 
2d 672, 309 Mass. 288. 

Mich. Where estate’s public adminis- 
trator was appointed as special ad- 
ministrator of decedent’s estate, and 
at a time when there were outstanding 
claims against the estate, the public 
administrator, who erroneously con- 
sidered the estate as an escheated one, 
transferred all the assets of the estate 
to the board of escheats, without order 
of probate court, and out of assets re- 
transferred by the board to the pub- 
lie administrator, he withheld $6,000 
as his fee, and there was no evidence 
upon which to justify allowance of such 
a fee for his services as special ad- 
ministrator, the public administrator 
was required to be surcharged in 
amount of $6,000, even if he claimed 
the amount as a fee from the board, 
since the board had no power to pay 
the fee. Comp.Laws 1929, § 15617.— 
Manderano v. Black, 298 N.W. 381, 298 
Mich. 1. 

N.Y.Sur. An unappealed from decree 
in accounting by executors which 
awarded executors commissions for sale 
of realty was conclusive on question of 
commissions on beneficiary who was a 
party to the accounting represented by 
special guardian and made no objec- 
tions to the allowance of commissions. 
—In re Leeds’ Estate, 23 N.Y.S.2d 679. 

A decree on accounting of executors 
settled not only question of executors’ 
right to commissions, but also the right 
of trustees to commissions for receiy- 
ing proceeds of sale of realty by execu- 
tors, where such question was present- 
ed upon the accounting, considered by 
the special guardian of beneficiary, and 
so determined.—In re Leeds’ Nstate, 
23 N.Y.S.2d 679. 

A decree awarding commissions to 
executor or trustee may not be reopen- 
ed except for a conceded error of 
fact in computation or a fraudulent 
misrepresentation as to existence or 
value of assets or because of newly dis- 
covered evidence substantially affecting 
the award, and under any other cir- 
cumstances allowance of commissions 
must be reviewed by appeal and not by 
the surrogate himself by vacating the 
decree where questions of law are in- 
volvyed.—In re Leeds’ Hstate, 23 N.Y.S8. 
2d 679. ; 

A decree on accounting of the two 
executors who with a third party also 
constituted the testamentary trustees 
was “res judicata’ as to commissions 
allowed to executors on proceeds of sale 
of realty, and as to commissions al- 
lowed thereby to trustees for receiving 
proceeds of sale.—In re Leeds’ Hstate, 
23 N.Y.S.2d 679. 

N.Y.Sur. Where there was a wilful 
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violation of duties of fiduciaries cou- 
pled with belated scheme to conceal 
withdrawal of commissions by attempt 
to disguise it as payment on legacies, 
executors were properly surcharged 
with sum illegally withdrawn by them 
as normal commissions without the au- 
thorization of a decree of the surrogate. 
—In re Israel’s Hstate, 26 -N.Y.S.2d 
656, 176 Mise. 120. 

Executors could not escape sur- 
charge on ground that they would be 
unable to respond to a direction for 
payment.—In re Israel’s Hstate, 26 N. 
Y.S.2d 656, 176 Mise. 120._ 

Where executor rendered profession- 
al legal services in the administration 
of the estate, and payments on account 
of services were made from time to 
time during the administration of the 
estate, executor could not be surcharged 
for interest on the installments of com- 
pensation from the date of payment on 
ground that no payments could law- 
fully be made to the attorney executor 
until approved by the surrogate under 
statute, since it would be unjust to 
compel attorney executor to wait for 
final accounting before he could receive 
any fee, notwithstanding his efforts 
might cover several years preceding 
allowance or confirmation of account 
by surrogate. Surrogate’s Court Act, § 
285.—In re Israel’s Wstate, 26 N.Y.S.2d 
656, 176 Misc. 120. 

Or. The determination of executor’s 
fees and attorney’s fees for services 
rendered in administration of an es- 
tate rests within sound legal discretion 
of probate court, and. its findings in 
reference thereto will not be disturbed 
on appeal unless it clearly appears 
that there has been an abuse of dis- 
cretion.—In re Johnson’s Hstate, 112 P. 
2d 468. 

Where fees for executor and attorney 
for estate were fixed at $590 each after 
will was admitted to probate in com- 
mon form, and thereafter an order was 
entered allowing executor and attorney 
an additional $1,000 each for extraor- 
dinary services in preparing to resist a 
threatened contest of will; and no con- 
test was filed on objections to executor’s 
final account, it was not an abuse of 
discretion to reduce fees by fixing ex- 
ecutor’s fees at $600 and attorney’s 
fees at $750.—In re Johnson’s Ustate, 
112 P.2d 468. 

An order fixing fees for executor and 
attorney for estate, and which order 
erroneously failed to sustain objections 
to executor’s final account in their en- 
tirety, would not be modified on ex- 
ecutor’s appeal where no cross-appeal 
was filed.—In re Johnson’s Estate, 112 
P.2d 468. 


Pa.Super. Hvidence did not show 
that executors who managed an estate 
for 27 years were guilty of gross or 
willful misconduct which should cause 
forfeiture of their commissions and 
they were entitled to commission of 5 
per cent. on all personalty and income 
received and disbursed by them and 
of 3 per cent. on proceeds of real es- 
tate sold and accounted for.—In re 
Long’s Estate, 17 A.2d 686, 143 Pa. 
Super. 176. 

Pa.Orph. The allowance of fiduci- 
aries’ commissions and counsel fees 
from a decedent’s estate is primarily 
within the discretion of the auditing 
judge, whose action ordinarily will not 
be disturbed except for a clear error, 
but is always subject to review by the 
court en banc.—In re Rosenthal’s Hs- 
tate, 41 D.& C. 292. 


An orphans’ court has no jurisdiction 
to pass upon an agreement between 
several co-fiduciaries as to the alloca- 
tion of commissions.—In re Rosenthal’s 
Estate, 41 D.&C. 292. 


Since, where income from an estate 
left in trust has been collected by the 
executors, the cestuis qui trustent need 
not await transfer of the fund to the 
trustee but may receive it in the hands 
of the executors, the court must con- 
strue provisions in the will relating 
to the disposition of such income upon 
the audit of the executors’ account and 
eannot award all accumulated income 
to the trustees and postpone considera- 
tion of the questions until the audit 
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of their account.—In re Rosenthal’s Es- 
tate, 41° D.& CC. 292. 

Va. Report of commissioner regard- 
ing compensation of executor and tes- 
tamentary trustee must stand unless it 
is erroneous on its face.—Grandy Vv. 
Grandy, 15 S.H.2d 66, 177 Va. 601. 

Ex parte settlements of commission- 
er of accounts are presumed to be cor- 
rect until surcharged and falsified, and 
such presumption is strengthened by 
the approval of trial court. Code 1919, 
§ 5425.—Grandy v. Grandy, 15 S.E.2d 
66, 177 Va. 601. 

_ Wash. In absence of contrary allega- 
tions in complaint of one attacking de- 
cree of court fixing executor’s fee, it 
must be presumed that the executor in 
its final report made full disclosure of 
expenditures and that the court, in fix- 
ing the executor’s fee, took into consid- 
eration the fact that part of its duties 
were performed by a compensated 
agent.—Farley v. Davis, 116 P.2d 263. 
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Minn. Since on appeal from the pro- 
bate to the district court the statute re- 
quires a trial de, novo, an administra- 
tor has the burden to establish the rea- 
sonable value of his services, and, if he 
comes forward with no evidence, the 
decision must go against him. Laws 
1935, c. 72, § 169.—In re Paulson’s Hs- 
tate, 293 N.W. 607. 
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Pa.Orph. An heir petitioned to have 
a surviving executor restate his ac- 
count, and averred that the accountant 
had been conducting a business in the 
name of the estate, without the con- 
sent of the heirs, and that the account 
did not segregate the operations of the 
business or show separately the per- 
sonal account as distinguished from 
the real estate and business account. 
The answer admitted that the execu- 
tors had operated two farms, but aver- 
red that it was with the consent of 
the heirs. Held, that the account must 
be restated to set up separately the 
principal and income accounts, the 
distribution account, the rent account 
and the account showing operation of 
the farms, with sufficient detail to 
identify items of receipt and disburse- 
ment.—In re Longenecker’s HWstate, 51 
Dauph. 52. 


N.Y.Sur. An objection to executor’s 
account directed to inclusion of real 
estate therein for the purpose of pre- 
venting any attempt to base commis- 
sion computations upon the value of 


such land was sustained.—_In re Me- 
Cabe’s Wstate, 27 N.Y.S.2d 127, 176 
Mise. 286. 


Oki. The final account of an execu- 
tor is made to the county court, which 
must examine the account regardless 
of whether exceptions are filed thereto, 
and executor has burden of sustaining 
by proof any item questioned by court. 
7 re Williamson’s Estate, 107 P.2d 
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Cal.App. A judgment ereditor of 
husband personally and holder of a lien 
against husband’s interest in his de- 
ceased wife’s estate was a “person in- 
terested in the estate” within statute 
authorizing any person interested in 
the estate to file exceptions to adminis- 
trator’s account, since the judgment 
creditor of the husband, who was prac- 
tically the sole beneficiary under the 
wife’s will, was vitally “interested” in 
seeing that the property of the estate 
was properly accounted for and dis- 
tributed to the husband, Code Civ. 
Proc. § 561; Probate Code, § 927.—In 
re Reinicke’s Hstate, 112 P.2d 311. 

N.Y.Sur. Where executor collected 
interest on note in full up to time of 
testator’s death and interest thereafter 
collected was part of income held to 
have been properly allocated to use of 
testator’s widow, daughter of testator 
and special guardian representing in- 
fant grandchildren of testator had no 
ground for objecting because interest 
on note was reduced by executor after 
testator’s death.—In re Ledyard’s Ds- 
tate, 21 N.Y.S.2d 860, affirmed In re 
Ledyard’s Will, 20 N.¥.S.2d 1006, re- 
argument denied 21 N.Y.S.2d 390, 

Neither testator’s daughter nor spe- 
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cial guardian representing infant grand- 
children of testator could object  be- 
eause of loss of interest resulting from 
executor’s sales of bonds from nine to 
twelve months prior to use of proceeds 
for payment of estate tax, where in- 
come during that period was properly 
allocated to use of testator’s widow.— 
In re Ledyard’s BEstate, 21 N.Y.S.2d 
860, affirmed In re Ledyard’s Will, 20 
N.Y.S.2d 1006, reargument denied 21 
N.Y.S.2d 390. 

Testator’s daughter and special guard- 
jan representing testator’s grandchil- 
dren could not object to executor’s fail- 
ure to keep funds invested instead of 
on deposit in bank, and to allege fail- 
ure to obtain income which executor 
might have obtained by collecting, 
earlier, testator’s interest in firm and 
in investing it, where income during 
period, involved was properly allocated 
to the use of testator’s widow.—In re 
Ledyard’s Bstate, 21 N.Y.S.2d 860, af- 
firmed In re Ledyard’s Will, 20 N.Y.S. 
2d 1006, reargument denied 21 N.Y.S. 
2d 390. 

Under statute regarding allowance of 
interest by trust company on money 
collected, received, and held by it as 
executor, and under testamentary pro- 
vision vesting executor with discretion 
to apply income or portion of it to 
one or more of the testator’s children 
or grandchildren, testator’s daughter 
and special guardian representing tes- 
tator’s grandchildren had sufficient in- 
terest to permit them to raise question 
regarding executor’s liability for in- 
terest. Banking Law, § 100-b, subd. 4. 
—In re Ledyard’s Estate, 21 N.Y.S.2d 
860, affirmed In re Ledyard’s Will, 20 
N.Y.S.2d 1006, reargument denied 21 
N.Y.S.2d 390. 

Where executor was vested with dis- 
eretion to.apply income or portion of it 
to one or more of children or grandchil- 
dren of testator, testator’s daughter 
and special guardian representing tes- 
tator’s grandchildren had right to ques- 
tion the failure of trust company act- 
ing as executor to pay interest on es- 
tate funds which it held on deposit in 
banks other than its own. Banking 
Law, § 100-b, subd. 4.—In re Led- 
yard’s Estate, 21 N.Y.S.2d 860, af- 
firmed In re Ledyard’s Will, 20 N.Y.S. 
2d 1006, reargument denied 21 N.Y.S. 
2d 390. 


Wash. Where order obtained in sup- 
plementary proceeding by administra- 
tor’s judgment creditor against admin- 
istrator’s interest in deceased’s estate 
as sole heir provided that order should 
not affect orderly administration of the 
estate but that creditor should be given 
notice of filing of final account, creditor 
eould object to final account, notwith- 
standing a petition by creditor for re- 
moval of administrator, final aceount- 
ing, and other relief relating to admin- 
istration of the estate had- been dis- 
missed, as against contention that the 
unappealed from order of dismissal of 
such petition was “res judicata’ of 
ereditor’s interest in estate—In re 
Peterson’s Hstate, 107 P.2d 580. 


Where administrator who was de- 
ceased’s sole heir died before estate was 
closed, administrator’s sole heir was an 
“interested party” entitled to object to 
final report of administrator de bonis 


non.—In re Peterson’s Estate, 107 P. 
2d 580. 
§ 2450 
Miss. Where the four claims object- 


ed to in administrator’s final account 
were paid under the direction of the 
court and the final account was filed 
on July 380, 1937, and no objection 
was made by judgment creditors of cer- 
tain heirs at law until September 13, 
1938, when judgment creditors inter- 
yvened, the intervention came too late, 
and interveners could not object to 
what had theretofore been done.—Stone 
vy. Townsend, 1 So.2d 237. 


Judgment creditors of certain heirs 
at law were entitled only to distribu- 
tive shares of such heirs after payment 
of claims by administrator, where all 
heirs at law had assented to the pay- 
ment of such claims and judgment 
ereditors did not intervene and object 
until long after payment of claims un- 
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der orders of court.—Stone v. Town- 


send, 1 So.2d 237. 
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Cal.App. The probate judge must 
examine accounts presented by execu- 
trix, and must reject unjust. or illegal 
claims though no exceptions thereto 
are filed, and may make findings with 
reference to matters not mentioned in 
objections to the account, if such mat- 
ters are integrally related to value of 
services recited as basis of fees claimed. 
Probate Code, §§ 614, 615, 911.—In re 
De Barry’s Estate, 111 P.2d 728. 

N.Y.Sur. Failure of executor to col- 
lect balance due from testator’s firm 
was not ground for objecting to execu- 
tor’s account, where the balance due 
was shown by an audit not completed 
until after the end of the accounting 
period.—_In re Ledyard’s Wstate, 21 N. 
Y.S.2d 860, affirmed In re Ledyard’s 
Will, 20 N.Y.S.2d 1006, reargument de- 
nied 21 N.Y.S.2d_ 390. 

Ohio App. The Legislature in enact- 
ing statutes relating to executors and 
administrators and payment of claims 
accomplished a complete change in 
policy of the laws with reference to 
allowance of claims against the estate 
of a decedent, in that validity of al- 
lowance of claim is no longer subject 
to determination upon exceptions to 
account of the fiduciary but is finally 
determined on the hearing of schedule 
of debts and exceptions, if any, thereto. 
Gen.Code, §§ 10509-118 to 10509-120.— 
In re.Blue’s Hstate, 32 N.E.2d 499. 

The provisions of the new probate 
code made no material change in the 
matter of exceptions to an account of 
an executor or administrator since in 
absence of such provisions it had been 
held that all matters relative to man- 
ner in which fiduciary had executed his 
trust and as to correctness of his ac- 
count were proper subjects for excep- 
tions to the account. Gen.Code, §§ 
10506-37 to 10506-39, 10509-118 to 
10509-120.—In re Blue’s Dstate, 32 N 
H.2d 499. 

In view of fact that affirmance by 

court of action of a fiduciary of a de- 
cedent’s estate allowing a claim has 
effect of a judgment as to all persons 
interested in the estate, the matter of 
allowance of such claim and credit 
claimed by fiduciary for payment there- 
of pursuant to such affirmed allow- 
ance do not constitute a subject of 
exceptions to account of fiduciary since 
all persons interested are concluded 
by the judgment of affirmance. Gen. 
Code, § 10509-119.—In re Blue’s Estate, 
32 N.H.2d 499. 
_ Where order of probate court allow- 
ing claims was conclusive on adminis- 
trator and all persons interested in 
estate, it became duty of administra- 
tor to pay the claims and matter or 
manner of payment was not subject of 
exceptions to his account by heirs of 
the decedent. Gen.Code, §§ 10509-118 
to 10509-120.—In re Blue’s Estate, 32 
N.H.2d 499. 
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Wash. Objections against final re- 
port of administrator de bonis non 
which charged fraud on part of admin- 
istrator’s attorney and alleged that at- 
torney acquired buik of administrator’s 
property and purchased judgment 
against administrator while serving as 
his attorney were sufficient, as against 
general demurrers, to put attorney to 
proof.—In re Peterson’s Estate, 107 P. 


2d 580. 
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Ga. Where trial judge’s orders, which 
were made with consent of parties prior 
to proceeding respecting accounting by 
administrator, expressly authorized cer- 
tain disbursements by administrator, 
plaintiff could not, in accounting pro- 
ceeding, object to allowance of such 
disbursements.—Brown vy. Parks, 9 S. 
H.2d 897, 190 Ga. 540. 

Pa.Orph. An executor who fails to 
collect rent for real estate from dis- 
tributee occupying it, and who, as a 
result of objections by other dis- 
tributees, voluntarily submits at the 
audit of his account to a surcharge in 
the amount of the rent he should have 
collected, which 1s accordingly imposed 
in the adjudication, may not thereafter 
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repudiate his submission to the sur- 
charge on the grounds that he yielded 
to pressure exerted by the other dis- 
tributees, and obtain its removal by 


excepting to the adjudication—In re 
Rosenberger’s Estate, 56 Montg. 246. 
2 
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Mo.App. In final settlement of an es- 
tate, an account must be taken by pro- 
bate court of errors found to exist in 
any of prior partial settlements, and 
judge should make debit or credit ac- 
cordingly for any such error called to 
his attention, whether exceptions are 
filed or not.—In re Flynn’s Estate, 142 
S.W.2d 1069. 

N.Y.Sur. The question whether exec- 
utor failed to exercise proper degree 
of prudence in contributing $250,000 
to settlement of litigation in which 
testator was involved was to be de- 
termined as of time settlement was 
made under conditions then existing.— 
In re Ledyard’s Estate, 21 N.Y.S.2d 
860, affirmed In re Ledyard’s Will, 
N.Y.S.2d 1006, reargument denied 21 
N.Y.S.2d 390. ; 

Pa.Orph. Where a hearing, contin- 
uing for five days, was had upon ex- 
ceptions to an executors’ account, at 
which 480 pages of testimony were 
taken before the testimony was closed, 
an additional hearing, for the purpose 
of presenting proposed proof of a na- 
ture that would not further enlighten 
the court and that is not within the 
realm of probability, was denied.—In 
re Clothier’s Hstate, 57 Montg. 285. 

When the import of the evidence 
proposed to be adduced by the except- 
ant at an additional hearing is that 
the accountants have deliberately fal- 
sified records, the court will not ignore 
their high standing and good reputa- 
tion in, determining whether such evi- 
dence would be credible.—In re Clothi- 
er’s Hstate, 57 Montg. 285. 

Although the orphans’ court is es- 
pecially calculated to serve the con- 
venience of litigants, it cannot hold a 
case open indefinitely for a party who 
has been fully accorded his day in 
court and whose difficulty in collecting 
his evidence is a result of his own 
laches.—_In_ re Clothier’s Estate, 57 
Montg. 285. 
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D.C.D.C. Where petition objecting 
to first account of widow as adminis- 
tratrix and bill in widow’s separate ac- 
tion to construe alleged contract be- 
tween widow and decedent both raised 
a question concerning validity of claim 
by widow as an individual of amount 
due under such contract, court re- 
served the question of the validity of 
such claim until final judicial deter- 
mination should be made, and ap- 
proved the first account in other re- 
spects.—In re White’s Mstate, 35 F. 
Supp. 932. 


Ariz. Whatever court allowed the 
executrix in will contest case in the 
way of costs and expenses in that 
case could not be reviewed in pro- 
ceeding to settle the report and account 
of the executrix.—In re Nolan’s Estate, 
108 P.2d 391. 


Cal. The question of validity of sale 
of personalty of testatrix at public 
auction after petition by executors for 
its sale, proper notice given, and con- 
firmation of sale by probate court, 
could not be reopened on hearing of 
objections to final account, since order 
for confirmation of sale is an ‘‘appeal- 
able order,” and no appeal having been 
taken, probate court could not re-exam- 
ine question upon hearing of final ac- 
count. Probate Code, § 1240.—In re 
Gump’s Hstate, 107 P.2d 17, prior opin- 
ion 97 P.2d: 301. 

Cal.App. The only function of the 
court in settling the accounts of an ex- 
ecutor is to determine what property 
and especially what money belonging 
to the estate is in the hands of the 
executor and to charge him therewith 


adverse to his individual claims or 
right against the estate. Probate 
Code, §§ 921, 927.—In re Chamber- 


lain’s Hstate, 112 P.2d 538, prior opin- 
ion 109 P.2d 449, rehearing denied 112 
P.2d 934. 

Where an executor is found to be 
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indebted to the estate, the court in 
settling the executor’s account has pow- 
er to charge him with amount thereof, 
but whether such indebtedness shall be 
set off against the distributive share of 
the executor can only be considered and 
adjudicated at time that petition for 
distribution is heard. Probate Code, 
§§ 921, 927.—In re Chamberlain’s Hs- 
tate, 112 P.2d 53, prior opinion 109 P. 
2d 449, rehearing denied 112 P.2d 934. 

Where mother was primarily liable 
with son on note executed by them, 
and after mother’s death the son as 
executor of her estate paid the note 
with funds of the estate, the court’s 
power on objections to account of son 
as executor was limited to charging the 
son as executor with one-half the 
amount paid by the estate, and the 
eourt did not then have jurisdiction to 
direct that distributive share of son be 
charged with any portion of amount 
paid to discharge the note, though the 
estate was entitled to contribution 
from the son. Civ.Code, § 1432; Pro- 
bate Code, §§ 921, 927.—In re Chamber- 
lain’s Estate, 112 P.2d 53, prior opinion 
109 P.2d 449, rehearing denied 112 P. 
2d 934. 

Ky. In the settlement of estate of 
deceased husband, liability for rents 
due to estate of deceased wife could 
not be determined, especially where the 
administrator of deceased wife was 
not a party to the proceeding.—Gossage 
Ae iddea 149 S.W.2d 16, 285 Ky. 


N.Y.Sup. The propriety of a charge 
against executrix and the liability of 
the estate must be determined in the 
accounting of executrix.—Goodridge v. 
McLaughlin, 24 N.Y.S.2d 748. 

N.Y.Sur. Where administratrix failed 
to have workmen’s compensation award 
fixed or estimated as provided by stat- 
ute and it would be difficult, if not im- 
possible, for surrogate to find what 
part, if any, of the fund was exempt 
from claims of creditors or subject to 
payment of such claims and adminis- 
tratrix in her capacity as widow was 
making claim for entire proceeds of the 
action, which claim affected the rights 
of two infant distributees of decedent, 
all questions as to proper distribution 
of fund in hands of administratrix 
would be determined in an accounting 
proceeding. Workmen’s Compensation 
Law, § 29.—In re Fontheim’s Hstate, 21 
N.Y.S.2d 452, 174 Mise. 477, adhering 
to 11 N.Y.S.2d 819, 171 Mise. 24. 

N.Y.Sur. Where executors and trus- 
tees are in substantial control of cor- 
poration by reason of stock ownership, 
eorporate acts are in reality those of 
fiduciaries, and court, in pursuance of 
policy of compelling complete disclosure 
of fiduciary acts, will, if opportuned 
so to do, require full recital of cor- 
porate transactions indirectly per- 
- formed by fiduciaries through medium 
of corporate structure, but court is not 
required to pierce corporate veil in ab- 
sence of a request to do so. Surro- 
gate’s Court Act, § 263.—In re Clarke’s 
Hstate, 26 N.Y.S.2d 948, 176 Misc. 187, 

N.Y.Sur. Where deceased’s widow, 
who was residuary legatee, residuary 
devisee and sole executrix under will, 
undertook to parcel out by will to 
various of her beneficiaries selected 
parts of property rights devolving up- 
on her under deceased’s will, and, 
after widow’s death, an agreement 
was entered into between the widow’s 
brother and her stepdaughter to set- 
tle controversy as to meaning of word 
“securities” as used in widow’s will, 
controversy as to meaning of word 
securities in widow’s will could be 
heard properly only in estate of wid- 
ow, and agreement could not be as- 
serted in estate of deceased.—In re 
Strebeigh’s WHstate, 27 N.Y.S.2d 569, 
176 Mise. 381. 

Ohio App. Where administrator de 
bonis non admitted that advancements 
by widow for deceased husband’s fun- 
eral bill and expenses of last sickness 
were correct, and widow’s claim for 
advancements was never rejected, pro- 
bate court had jurisdiction to pass on 
widow’s claim on administrator’s final 
account, and if no settlement had been 
made with widow, as contended by ad- 
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ministrator, then administrator could 
be ordered to settle thee widow’s claim 
and incorporate the claim in his final 
account.—Kitt v. Swope, 34 N.B.2d 479. 
§ 2460 

Ga. In proceeding respecting an ac- 
counting by administrator where case 
was referred to auditor who found that 
administrator’s evidence to support 
claims for extra compensation for cer- 
tain- items of expense and additional 
attorney’s fees was insufficient to au- 
thorize allowance for such items, dis- 
allowance of items was not error, es- 
pecially where no evidence, by inclu- 
Sion or reference, appeared in adminis- 
trator’s exception to contradict such 
finding.—Brown vy. Parks, 9 S.E.2d 897. 
190 Ga. 540. 

N.Y¥.Sur. Where question whether 
certain trusts were to be preferred over 
the legacies contained in the will was 
raised by special guardian for infant 
beneficiaries before referee, referee had 
all powers of surrogate to pass upon 
issue presented to him, including the 
authority to construe the will. Surro- 
gate’s Court Act, § 40, subd. 8; § 145. 
—In re Israel’s Estate, 26 N.Y.S.2d 656, 
176 Misc; 120. : 

W.Va. A commissioner of accounts 
has no jurisdiction to determine ques- 
tions beyond the jurisdiction of the 
county court, and hence he has no 
jurisdiction to construe a will. Code 
1931, 44-2-1 et seq., 44-3-1 et seq.; 
Const. art. 8, § 24.—Hustead v. Boggess, 
12 S.H.2d 514. 
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WI. A trustee or executor is bound 
to keep clear, distinct, and accurate ac- 
counts, and, he does not, all pre- 
sumptions are against him, and all ob- 
scurities are to be taken adversely to 
him.—Nonnast v. Northern Trust Co., 
29 N.H.2d 251, 374 Ill. 248, modifying 
In re Nonnast’s Hstate, 21 N.H.2d 796, 
300 Ill.App. 537. 
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Ill. Where objections to claims for 
Services paid by executor are filed, 
executor must prove reasonable yalue 
of services if no fixed amount has been 
agreed upon by testator in his lifetime, 
or, if the services were rendered to es- 
tate, executor must show necessity and 
reasonable value of such _ services,— 
Nonnast v. Northern Trust Co., 29 N.E. 
2d 251, 374 Ill. 248, modifying In re 
Nonnast’s Estate, 21 N.H.2d 796; 300 
Til.App. 537. 


Objectors to claims paid by execu- 
of claims that were not filed, proved, 
tor have no burden to disprove validity 
and allowed.—Nonnast v. Northern 
Trust Co., 29 N.H.2d 251, 374 Ill, 248, 
modifying In re Nonnast’s Hstate, 21 
N.H.2d 796, 300 Ill.App. 537. 


Conservators, executors, administra- 
tors. and guardians serve in the same 
fiduciary capacity as trustees, and, if 
they pay out money without having 
claims filed in the estate of the ward or 
the deceased, a conservator, guardian, 
administrator, or executor, upon objec- 
tion being filed to his final report, has 
burden to make as complete and satis- 
factory proof as would have been re- 
quired had the creditor who _ received 
payment, filed his claim, made proof, 
and obtained an order: of court for 
payment of the claim.—Nonnast v. 
Northern Trust Co., 29 N.H.2d 251, 
374 Ill. 248, modifying In re Nonnast’s 
Estate, 21 N.H.2d 796, 300 Ill.App. 637. 

Minn. In accounting, the burden is 
on an administrator to prove that his 
actions have conformed to the stand- 
ard of his duty.—In re Palm’s Estate, 
297 N.W. 765, second case. 

N.¥.Sur. Beneficiary of testator’s es- 
tate had burden of establishing charges 
of dishonesty of executor in making 
$250,000 contribution to settlement of 
litigation in which testator was in- 
volved._In re Ledyard’s Hstate, 21 N. 
Y.S.2d 860, affirmed In re Ledyard’s 
Will, 20 N.Y.S.2d 1006, reargument 
denied 21 N.Y.S.2d 390. 

Account of executor could not be 
surcharged with amount paid on assess- 
ments to a club where there was no 
proof to show that assessment was not 
properly paid.—In re Ledyard’s Estate, 
91 N.Y.S.2d 860, affirmed In re Led- 
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yard’s Will, 20 N.Y.S.2d 1006, reargu- 
ment denied 21 N.Y.S.2d 390. 

N.Y¥.Sur. A husband who complained 
of executors’ failure to include among 
assets of wife’s estate the avails of 
bank account which was transferred by 
wife had burden of proving that trans- 
fer was illusory and not in good faith. 
Decedent Estate Law, 87(c); 
Surrogate’s Court Act, § 200.—In re 
Chandler’s Will, 26 N.Y.S8.2d 280, 175 
Mise. 1029. 

Oki. The final account of an execu- 
tor is made to the county court, which 
must examine the account regardless of 
whether exceptions are filed thereto, 
and executor has burden of sustaining 
by proof any item questioned by court. 


—In re Williamson’s Estate, 107 P.2d 
192. i 
Pa. Where executor was authorized 


by will to retain nonlegal securities 
held by testator at time of his death, 
burden was on exceptants, seeking to 
surcharge executor for loss resulting 
from failure to convert nonlegal se- 
curities, to prove executor’s negligence 
in so doing.—In re Stirling’s Hstate, 21 
A.2d 72, 342 Pa. 497. 

Pa.Orph. On an exception to a credit 
claimed for the $500 widow’s exemption, 
the testimony indicated, inter alia, that 
the widow had signed and sworn to a 
statement of deductions, claimed for in- 
heritance tax purposes, which listed 
$500 for the widow’s exemption; that 
at the first hearing, the accountant 
stated that he had no record of paying 
the $500; that he later stated that he 
had paid it by check, and had taken 
a receipt therefor, but was unable to 
produce the receipt, the cancelled check 
or the stub, although he is an auditor 
by profession; that a son and daugh- 
ter-in-law of the decedent testified that 
in 1932 the widow stated that she had 
received the widow’s exemption; and 
that a daughter and son-in-law testified 
that in 1938 the widow denied having 
received the exemption. Held, that the 
burden of proof was upon the account- 
ant to establish the payment by satis- 
factory proof; the fair weight of the 
evidence does not establish that the 
$500 was actually paid.—In re Matter’s - 
Estate, 49 Dauph. 437. 
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Cal.App. If trial court was in doubt 
whether executrix should be allowed 
credit for payment of taxes and insur- 
ance on property devised to and oc- 
cupied by her, the court should have 
retired the items and held the ques- 
tion open for determination on rendi- 
tion of final account.—In re Shannon’s 
Hstate, 110 P.2d 1017. ; 
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_Cal.App. Where the evidence, con- 
sisting of the executor’s testimony 


alone, may have shown that he com- 
mingled estate funds with his own, 
but did not show any use thereof by 
the executor, the trial court’s findings 
that the executor should not be 
charged with interest thereon, were 
sufficiently supported.—_In re Burnett’s 
Estate, 109 P.2d 26. 

Cal.App. The rule that where ac- 
count of administrator is full and fair 
on its face and in accordance with stat- 
utory requirements, a ‘prima facie 
case” is made in favor of accounting 
representative for settlement, could not 
be applied where account originally 
filed by administrator, after detailing 
charges of $103.59, stated that balance 
of cash on hand was $548.73, but also 
stated that total assets of the estate 
consisted of $694.88 in cash and cer- 
tain described stocks and supplement to 
the account stated that the total assets 
of the estate in respect to cash consist- 
ed of $694.88, plus sum of $103.59.—In 
re Reinicke’s Estate, 112 P.2d 311. 

Ill. Evidence failed to show that de- 
ceased had contracted for purchase of 
tombstone and directed his son to sign 
contract for him, so as to authorize 
executor to pay for tombstone.—Non- 
nast v. Northern Trust Co., 29 N.W.2d 
251, 874 Ill. 248, modifying In re Non- 
nast’s Wstate, 21 N.H.2d 796, 300 Ill. 


App. 537. ; 
ll. App. Judgment stating account 
of administrators was properly entered 


over objections that interest was im-~- 
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properly allowed on indebtedness of 
one of the administrators to the estate, 
that administrator was entitled to an 
additional eredit of interest based on 
overpayments to claimant, that fee of 
one administrator was fixed at amount 
less than that allowed other, and that 
costs of controversy were improperly 
charged against objecting administra- 
tor.—In re Brand’s Estate, 30 N.H.2d 
767, 307 Ill.App. 668. : 

Ind.App. Evidence sustained finding 
that, although estate was solvent, dev- 
isees had agreed to the sale of prop- 
erty covered by specific legacy and to 
the use of rents from real estate to pay 
a certain settlement so as to authorize 
the executor to collect rents from the 
real estate, to pay taxes, to pay for re- 
pairs and upkeep, and to sell the stock, 
and so as to bar the devisees by “es- 
toppel”’ from objecting two years later 
to action of the executor relative there- 
to. Burns’ Ann.St. § 6-1304.—Cornet 
yv. Guedelhoefer, 30 N.H.2d 318. 

La, Evidence held to show that the 
executor was not guilty of any mis- 
management of the estate consisting 
largely of cheaply constructed Negro 
dwellings from which the rental in- 
come declined sharply beginning in 
1930, and hence the heirs were not 
entitled. to sue for damages, particu- 
larly where the heirs and their repre- 
sentatives participated in the manage- 
ment of the estate or assisted in se- 
lecting those placed in charge thereof. 
—Succession of Benoit, 199 So. 625, 196 
La. 509. 

Mass. In proceeding involving ad- 
ministrator’s account, evidence sustain- 
ed judge’s action refusing to charge 
accountant with a note listed as of no 
value. G.L.(Ter.Bd.) c. 195, § 6; «¢ 
206, § 5.—Argus v. Kokkorou, 32 N.E. 
2d 211, 308 Mass. 315. 

Minn. Byidence' sustained finding 
that administrator was guilty of neg- 
iigence in permitting mortgage on es- 
tate property to be foreclosed to detri- 
ment of the estate, so as to require im- 
position of liability on him for breach 
of duty, resulting in loss to the estate. 
Mason’s Minn.St.1927, § 8786; Mason’s 
Minn.St.Supp.1940, § 8992-89.—In re 
Baker’s Hstate, 294 N.W. 222. 

Minn. Where account books of one 
employed by administrator as super- 
intendent to perform building contract 
showed that certain item had been paid 
to corporation as claimed by adminis- 
trator, and there was no evidence to 
the contrary, it was error to deny ad- 
ministrator credit for that item.—In re 
Palm’s BHstate, 297 N.W. 765, second 
case. 

Mo.App. Except in the case of items 
for which charges were fixed by stat- 
ute, the mere fact of the presence of 
receipts for all disbursements for which 
administrator claimed credit in his an- 
nual report would not establish the 
reasonableness of the charges so as to 
warrant allowance of the claimed cred- 
it.—In re Claus’ Hstate, 147 S.W.2d 199. 

N.Y.App.Div. A trustee holds no du- 
ty beyond administering the trust es- 
tate with the same skill and prudence 
that a careful business man would ap- 
ply to his own affairs under like cir- 
cumstances and the trustee is. not 
eharged with the duty of being a 
prophet of future events, but, under the 
evidence, estate of administrator was 
properly .surcharged with the amount 
of mortgage held to be dissipated and 
with amount of taxes paid on the prop- 
erty covered by the mortgage.—In re 
Reed’s Hstate, 23 N.Y.S.2d 284. 

N.Y.App.Div. Hvidence of objectors 
who objected to account of executor 
was sufficient to raise question of fact 
concerning alleged negligence of the ac- 
counting executor and its co-executors 
in respect to their acts in administering 
decedent’s estate, and to require ex- 
planation and justification on part of 
executors of their acts in order to be 
relieved from implication of negligence. 
—In re Clere’s Hstate, 23 N.Y.8.2d 453. 

N.Y.App.Div. Records established 
that executor was not guilty of negli- 
gence or bad faith in handling of es- 
tate and that surrogate properly dis- 
missed objections to executor’s ac- 
counts. Surrogate’s Court Act, § 309. 
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—In re Dunn’s Estate, 25 N.Y.S.2d 
880, 261 App.Biv. 1040. 

N.Y.Sur. Objection to executor’s ac- 
count which charged off certain notes 
and stock as worthless was overruled, 
where evidence indicated that notes 
were uncollectible and company which 
had issued the stock had _ been dis- 
solved many years ago and its stock 
was valueless.—In re Ledyard’s Estate, 
21 N.Y.S.2d 860, affirmed In re ‘Led- 
yard’s Will, 20 N.Y.S.2d 1006, reargu- 
ment denied 21 N.Y.S.2d 390. 

N.Y.Sur. In contested accounting 
proceeding involving right of adminis- 
tratrix to set off against distributive 
share of intestate’s brother the amount 
of intestate’s loans to brother, evidence 
warranted finding that the brother bor- 
rowed from intestate, and had never 
repaid, sums aggregating in amount 
$3,600.—In re Ewald’s Hstate, 22 N.Y.S. 
2d 299, 174 Mise. 939. 

N.Y.Sur. Evidence established that 
net amount of rents collected by de- 
ceased’s wife from real properties 
owned by deceased was used in de- 
ceased’s household, and that wife had 
no balance in her hands for which she 
was required to account, in filing her 
account as executrix.—In re Sobel’s Hs- 
tate, 22 N.Y.S.2d 732, 175 Mise. .171. 

Ohio App. Evidence that probate 
eourt on hearing of schedule of debts 
and exceptions thereto affirmed allow- 
ance of claims to which exceptions to 
account were directed and that no 
appeal was perfected from such finding 
and order, supported judgment of com- 
mon pleas court overruling exceptions 
to the account of administrator. Gen. 
Code, §§ 10501-32; 10501-5838, 10506-37 
to 10506-39, 10509-118 to 10509-120; 
Const.-art. 4, § 8.—In re Blue’s Estate, 
32 N.W.2d 499. 
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Cal.App. In hearing on exceptions 
to administrator’s account, the admin- 
istrator should be called as a witness 
to verify the items of his account and 
to submit himself to cross-examination ; 
and objector should be given an oppor- 
tunity to cross-examine and to present 
evidence on his own_ behalf.—In re 
Reinicke’s Wstate, 112 P.2d 311. 

N.Y.Sur. Under statute an executor 
or trustee at request of an interested 
person may be compelled to submit to 
exhaustive inquisition into his acts as a 
fiduciary, but inquisition will not be 
made unless desired by an _ interested 
person. Surrogate’s Court Act, § 263.— 
In re Clarke’s Hstate, 26 N.Y.S.2d 948, 
176 Mise. 187. 

Pa.Orph. The Orphans’ Court has 
jurisdiction of the estate and the fidu- 
ciaries from the time of probate and 
acceptance of the trust by the execu- 
tors, and the mere fact that the in- 
formation sought for by a petition for 
inspection of ‘a decedent’s papers will 
later be revealed at the audit of the 
estate, does not mean that the court 
can not hear and grant the petition as 
a matter of grace.—In re Barbey’s Es- 
tate, 33 Berks 159. 

_ Tenn. The courty court has author- 
ity to examine administrator upon oath 
and to charge administrator with items 
not appearing in inventory, and can 
give administrator credit for items 
appearing in inventory and not prop- 
erly chargeable against administrator. 
—In re Love’s Hstate, 145 S.W.2d 778. 
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Cal. The probate court being au- 
thorized by statute to settle executor’s 
account free from any control by par- 
ties to proceeding for such settlement, 
such court’s order of settlement is valid 
on its face and cannot be rendered void, 
even if stipulation therefor between at- 
torneys for administrator of estate 
with will annexed and administrator 
of estate of widow of assignee of 
residuary interest in testator’s estate 
was not binding on administrator of 
widow’s estate for any reason, such 
as his attorney’s lack of authority, 
since probate court is not bound to 
exercise such authority in accordance 
with parties’ or their attorneys’ stipu- 
lations or agreements. Probate Code, 
920 et seq—tIn re Richards’ Estate, 10 
P.2d 923, prior opinion 103 P.2d 1033. 

CalApp. In considering exceptions 


‘out a hearing, 


be 
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to administrator’s account, action of 
court in taking into consideration state- 
ments contained in unverified letter 
purportedly written by administrator to 
his attorney was improper.—In re Rein- 
icke’s Estate, 112 P.2d 311. 

Where exceptions were filed to ac- 
count of administrator, in considering 
claim of administrator that his de- 
ceased wife had made him a present of a 
large sum of cash during her lifetime, 
presumption that decedent would con- 
tradict the testimony of living witness 
that during her lifetime she gave away 
her property was required to be taken 
into consideration.—In re Reinicke’s Es- 
tate, °1129P2dr3i1, 

Iowa. Where ex parte order allow- 
ing compensation to executor and his 
attorneys contemplated completion of 
probate of the estate, on objections to 
allowance predicated upon failure to 
complete the probate executor had the 
burden of showing correctness of al- 
lowance.—In re Johnson’s Hstate, 295 
N.W. 878. 

Where allowance of compensation to 
executor and his attorneys contemplat- 
ed the completion of probate and be- 
fore completion of probate executor 
filed his final report and resignation 
as executor and heirs filed objections 
to allowance of compensation, correct- 
ness of allowance was required to be 
shown by evidence in addition to the 
record of the court.—In re Johnson’s 
Estate, 295 N.W. 878. 

Where executor and his attorneys 
secured an allowance of fees before 
probate of estate was completed and 
executor filed his final report and 
resignation before completion of pro- 
bate and objections were filed to the 
allowance of compensation and there 
was no proof other than the records 
to sustain payment to executor and to 
the attorneys of certain sums, court 
erred in overruling the objections and 
approving final report.—In re John- 
son’s Estate, 295 N.W. 878. 

Md. The ex parte passage, with- 

of an order in denial 


of rights, asserted by exceptions to 
the final administration account of ex- 
ecutor, entitled exceptants to a _ re- 
versal if the allegations of the excep- 
tions, if admitted, would establish that 
the orphans’ court had acted improv- 
ent ak v. Wareheim, 16 A.2d 

Where exceptions of legatees to final 
administration account of executor who 
deducted from. distributive shares of 
the legatees certain notes representing 
indebtedness to the testatrix, alleged 
that the notes were specialties and were 
barred by limitations, and _ therefore 
did not represent existing debts, the 
orphans’ court erred in passing ex 
parte, order without a hearing, ap- 
proving the executor’s account and 
overruling the exceptions. 
1, 3.—Frank v. Wareheim, 


N.J.Prerog. When an administrator 
has accounted and the account is al- 
lowed and distributable surplus is thus 
judicially ascertained, the administrator 
then holds the assets as “trustee” for 
those entitled thereto.—In re Bradford’s 
Estate, 16 A.2d 268, 128 N.J.Eq. 372. 

N.Y.App.Div. Where executors’ ac- 
count showed that nothing was due to 
testator’s widow, decree, in so far as 
it directed executors to make payment 
to widow’s receiver, was erroneous.— 
In re Segall’s Hstate, 26 N.Y.S.2d 446. 

N.¥.Sur. Under statute authorizing 
surrogates’ courts to adjudicate all 
matters necessary to be determined in 
order to make an equitable and com- 
plete disposition of matter by such or- 
der or decree as justice requires, Sur- 
rogate’s Court had jurisdiction to di- 
rect recovery of an account transferred 
by wife if husband would succeed in 
sustaining burden of proof to demon- 
strate that transfer was illusory and 
not in good faith. Decedent Wstate 
Law, §§ 18, 87(c); Surrogate’s Court 
Act, §§ 40, 200.—In re Chandler’s Will, 
26 N.Y.S.2d 280, 175 Mise. 1029, 

N.¥.Sur. Where sole surviving ex- 
ecutor of estate was removed by order 
of surrogate for mismanagement of es- 
tate and no bond was given or filed 


Code 1939, ~ 
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for the faithful performance of the 
duties of the executor and surviving 
executor at time of removal was pov- 
erty stricken, surcharge of executor for 
losses would not be ordered, since it 
would be futile-——In re Murphy’s Estate 
26 N.Y.S.2d 906, affirmed 26 N.Y.S.2d 
856, 261 App.Div. 1037. 

N.Y.Sur. Where executors have re- 
jected a claim against the estate by the 
county under Public Welfare Law for 
relief furnished to decedent’s married 
son and his wife over two-year period, 
on the ground that the son’s wife who 
is about to receive more than $9,000 
from certain estates is primarily liable 
as joint recipient of relief and that de- 
ecedent was only secondarily liable, the 
Surrogate’s Court had jurisdiction un- 
der Civil Practice Act to bring in the 
son’s wife as an additional party to the 
accounting, to avoid multiplicity of ac- 
tion and to enable the court in one pro- 
ceeding to make a final determination. 
Public Welfare Law, § 125; Surro- 
eaves. Court, Ach Ess —40s73i6s © (Civil 
Practice Act, § 193.—In re Wicks’ Will, 
29 N.Y.S.2d 829, 176 Misc. 818. 

Ohio App. The power exercised by 
probate court in entering finding and 
judgment on exceptions to account of 
a fiduciary of estate is plenary in law 
and in equity, and proceeding being 
in rem and court having acquired juris- 
diction over all persons interested in 
estate, such finding and judgment are 
conclusive .as to persons interested in 
the estate ‘who have not excepted or 
otherwise voluntarily entered appear- 
ance, subject only to constitutional 
right of appeal to Court of Appeals on 
questions of law and right to have 
finding and judgment opened up for 
fraud, collusion or mistake. Gen.Code, 
§§ 10501-5383, 10509-119.—In re Blue’s 
Hstate, 32 N.H.2d 499. 

That persons interested in estate who 
have neither excepted nor otherwise 
voluntarily entered appearance have 
no right of appeal from finding, order 
or judgment of probate court to court 
of common pleas does not affect con- 
clusiveness of judgment as to them 
since they have right to file exceptions 
or voluntarily enter appearance, and 
the availability of right and not its 
exercise is the criterion for determin- 
ing ‘“conclusiveness.” Gen.Code,  §§ 
10501-5383, 10506-37 to 10506-39, 10509- 
118 to 10509-120.—In re Blue’s Estate, 
32 N.H.2d 499. 

Pa. An executor may be surcharged 
only by exception being filed to an ac- 
count when all parties involved includ- 
ing heirs and creditors can be heard, 
and that can only be done in the Or- 
phans’ Court.—Real Hstate Savings & 
Trust Co. of Allegheny v. Lewis, 16 A. 
2d 13, 340 Pa, 86. t 

Pa. Order surcharging executor with 
taxes paid on decedent’s realty with- 
out prejudice to executor’s right to 
recover such amount from life tenant 
or to take it from any moneys that 
might come into its hands payable to 
life tenant was proper.—In_re Stir- 
ling’s Estate, 21 A.2d 72, 342 Pa. 497. 

Pa.Orph. An exception relating to a 
credit claimed for a loss on a sale of 
eertain stock was dismissed where it 
appeared that the stock was sold to the 
highest bidder at a public sale, of 
which due notice was given, and there 
was no evidence of collusion.—In re 
Matter’s Estate, 49 Dauph. 4387. 

An exception contending that the ac- 
eount should contain a debit for money 
paid by the Commonwealth for dam- 
ages to decedent’s land in the widen- 
ing of a highway, was dismissed where 
it appeared that the decedent’s real es- 
tate was sold subject to the right of 
the purchaser to collect these damages, 
and the accountant never received any 
money from the Commonwealth.—In re 
Matter’s Estate, 49 Dauph. 437. 

An exception claiming that the ac- 
countant sold two rugs belonging to 
the exceptant was sustained, where the 
testimony to that effect was uncontra- 
dicted—IiIn re Matter’s Hstate, 49 
Dauph. 437. : : 

Tex.Civ.App. A bill of review pro- 
ceeding commenced in county court to 
set aside administratrix’ final account 
on ground of fraud constituted a “col- 
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on order approving 
final account and closing estate, where 
surety on administratrix’ bond was not 
made a_ party to proceeding in county 
court.—Mills v. Baird, 147 S.W.2d 312. 
Hrror refused. 

§ 2482 


Iil.App. An order discharging repre- 
sentative of a decedent on a final ac- 
counting is void as to unsettled part 
of the estate, and representative has 
not been discharged although report 
filed may have been approved.—Hskild- 
sen vy. Chicago Macaroni Co., 34 N.H.2d 
723, 310 Ill.App. 515. 

Kan. A ‘final settlement’? of deced- 
ent’s estate is a direct adjudication that 
estate is fully administered and that 
administrator has executed his trust 
and accounted for all moneys received, 
as required by law, and such ruling is 
final and conclusive, unless appealed 
from.—Nelson v. Gossage, 107 P.2d 682, 
152 Kan. 805. 

La.App. The filing of final’ account 
by public administrator in charge of 
vacant succession of deceased insane 
person before expiration of year al- 
lowed for presentation of claims by 
possible heirs did not prevent such ad- 
ministrator from redeeming decedent’s 
realty from tax sale for succession’s 
benefit and bringing mandamus pro- 
ceeding against purchaser and parish 
recorder of: mortgages and register of 
conveyances to compel erasure of rec- 
ords of tax sale and inscription of 
subrogation for taxes in purchaser’s 
favor. Act No. 87 of 1870; Act No. 
133\ of 11928: Const.1921, art. 10)°§ 11, 
as amended in 1927.—State ex rel. 
Hickey’s Succession v. Hickey, 1 So. 


2d 415. 
A bill for accounting may be 


lateral attack’ 


Mich. 
maintained by heirs at law for moneys 
wrongfully withheld which were not 
entered in administrator’s accounting, 
or not passed upon by the court, al- 
though such account has been approved 
by the court.—Diel v. Diel, 298 N.W. 
478, 298 Mich. 127. 

Minn. Approval of the final account 
and the discharge of an executor or ad- 
ministrator is not conclusive that the 
estate has been fully administered so 
as to preclude further administration 
on unadministered assets.—In re Dan- 
iel’s Hstate, 294 N.W. 465. 

The fact that account of special ad- 
ministrator, who recovered in federal 
court for intestate’s death, was allowed, 
and that he was discharged, on a find- 
ing that there were no assets for gen- 
eral administration, did not authorize 
probate court to deny petition for ap- 
pointment of a general administrator 
on ground that the finding of no as- 
sets was contrary to the tacts.—In re 
Daniel’s Estate, 294 N.W. 465. 

N.Y.App.Div. The fact that executor 
acting as temporary administrator filed 
an accounting was no bar to requiring 
him to account as executor in order 
that administratrix of another estate 
eould ascertain what properties in 
hands of executor were property of her 
intestate.—In re Linke’s Bstate, 25 N. 
Y.S.2d 433, 261 App.Div. 925, 

Ohio App. While choses in action 
remain in the hands of-an executor 
unadministered, his authority to ad- 
minister them is not extinguished by 
a court order made upon what pur- 
ports to be the settlement of the final 
account.—Lindsley v. Ulrich, 34 N.H. 


2d 305. 
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D.C.Mass. An order of Massachu- 
setts Probate Court settling the ac- 
eount of an administrator is conclusive, 
not only upon the administrator, but 
upon his surety. G.L.(Ter.Ed.) Mass. 
e. 206, 23.—Hllis v. Stevens, 37 F. 
Supp. 488. 

Cal.App. Claims against  testatrix’ 
estate were approved by probate 
ecourt’s decree settling and allowing 
executor’s account with certain amend- 
ments and surcharges, and no addi- 
tional ruling by court on such claims 
was necessary.—In re Wear’s Ustate, 
113 P.2d 732. 

til. The plain intent of the statute 
regulating the settlement of accounts 
of an executor or administrator is to 
discharge an executor or administrator 


§ 2483 


at the completion of his duties, and 
where proper notice is given, an order 
of discharge is binding on heirs, de- 
visees, and creditors in the absence of 
fraud, accident, or mistake. Smith- 
Hurd Stats. ¢. 3, § 114.—Lewis v. West 
Side Trust & Savings Bank, 32 N.H.2d 
907) 376 Wi 23. 

Ill. Under the statute regulating the 
settlement of an executor’s accounts, 
an executor who gives proper notice to 
the heirs, devisees and creditors and is 
discharged by the probate court is 
“functus officio” and can no longer be 
sued in the absence of fraud, accident, 
or mistake. Smith-Hurd Stats. ¢. 3, § 
114.—Lewis v. West Side Trust & Sav- 
ings Bank, 32 N.H.2d 907, 376 Ill. 238. 

Mich. Where administrator’s ac- 
counting of, administration of estate 
had long since been filed and allowed, 
and no appeal was taken from allow- 
ance, the accounting was “‘res judicata’ 
with respect to a proceeding against 
administrator by  decedent’s widow 
contending that she should have re- 
eeived monthly payments under an 
agreement with heirs at law before any 
income could be used for insurance, 
upkeep, and maintenance of estate 
property or administration expenses, 
and the accounting could not be at- 
tacked in the proceeding to which heirs 
and estate were not parties.—In_ re 
Winter’s Estate, 297 N.W. 497, 297 
Mich. 294. 

Mich. An order allowing administra- 
tor’s account, which was not appealed 
from, was not “res judicata’ on issue 
of amount of rents collected by an 
heir at law, with the consent of the 
administrator, or owed by the heir up 
to the time of the account, which was 
not before the probate court at time 
final account was allowed.—Diel vy. 
Diel, 298 N.W. 478, 298 Mich. 127. 

Mich. An order allowing administra- 
tor’s final account which was not ap- 
pealed from was “res judicata’, as be- 
tween the administrator and the es- 
tate, to the extent of determining 
amount of money received by adminis- 
trator and his disbursements ag ad- 
ministrator, in absence of fraud or con- 
cealment of material facts.—Diel v. 
Diel, 298 N.W. 478, 298*Mich. 127. 

N.J.Prerog. The statutory notice of 
settlement of an administrator’s ac- 
count is “constructive notice” to all in 
terested persons and such persons are 
“parties” to the proceeding and are 
bound not only by settlement of the 
account but also by the decree of dis- 
tribution which should follow. N.J. 
S.A. 3:26-6—In re Bradford’s Hstate, 
16 A.2d 268, 128 N.J.Eq. 372. 

N.Y.App.Div. On judicial settlement 
of accounts of an executor, a party who 
was at liberty to file objections to the 
accounts and contest validity of the 
items embraced therein but failed to do 
so is bound by the decree upon such 
settlement, which is conclusive evidence 
that the items allowed are correct. 
Surrogate’s Court Act, § 274.—Hochster 
v. City Bank Farmers Trust Co., 24 N. 
Y.S.2d 110, 260 App.Div. 712. 

N.Y.App.Div. Where executors’ ac- 
counting proceedings included deter- 
mination of issues raised by petition of 
decedent’s surviving wife who renounc- 
ed will and elected to take under stat- 
ute, to have her rights determined, and 
prior to the accounting the wife was 
given notice of existence of trusts which 
had been executed by decedent and ad- 
vised that power of revocation was re- 
served by decedent under the trusts, de- 
eree finally: settling accounts of execu- 
tors and fixing sum due to wife, which 
did not include any part of trust es- 
tates was ‘‘res judicata” on issues pre- 
sented in subsequent action by wife to 
recover statutory share in corpus of 
trusts on ground that corpus consti- 
tuted part of decedent’s estate. Surro- 
gate’s Court Act, § 274; Decedent Hs- 
tate Law, §§ 18, 83.—Hochster v. City 
Bank Farmers Trust Co., 24 N.Y.S.2d 
110, 260 App.Div. 712. i 

Ohio App. Under code provision that 
determination of probate court on set- 
tlement of an account shall have same 
effect as judgment at law or decree in 
equity as the particular case may re- 
quire and shall be final as to all per- 
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sons having notice of the hearing, ex- 
cept where the account is settled in 
the absence of person adversely inter- 
ested, and without actual notice, word 
‘notice’ does not include notice of pub- 
lication generally spoken of as con- 
structive notice. Gen.Code, § 10506-40 
(e).—In re Chambers’ Estate, 36 N.B.2d 
175, appeal dismissed 24 N.H.2d 601, 
136 Ohio St, 202. 
§ 2484 

Cal.App. The probate court’s_ set- 
tlement of special administrator’s final 
account is conclusive and “res judi- 
eata” as to all matters included or 
necessarily involved in such_ settle- 
pees re Wear’s Estate, 113 P.2d 

2. 

A settlement of special administra- 
tor’s account is not conclusive as to 
matters not included therein and not 
actually passed on by probate court.— 
In re Wear’s Estate, 113 P.2d 732. 

The probate court’s settlement of 
special administrator’s final account 
was not conclusive or “res judicata” 
as to items not included or passed 
on by court therein on subsequent 
accounting by such administrator as 
executor of same estate—In re Wear’s 
Hstate, 113 P.2d 732. 

Ky. Where judgment definitely de- 
termining and fixing amount to_ be 
charged against estate had become final 
because not appealed from, nor set 
aside, nor modified in any way pro- 
vided by law, chancellor was without 
authority to adjudge a different amount 
to be due under a subsequent judg- 
ment. Civ.Code Prac. §§ 344, 518-524. 
—Williamson v. Lowe’s Adm’x, 142 S. 
W.2d 113, 283 Ky. 582. 

La. A judgment upon petition of 
dative testamentary execttor, joined by 
all heirs of estate that administration 
of estate be closed, executor discharged, 
and bond canceled, where it was shown 
that executor did not have possession 
of any funds or property belonging to 
estate and that all heirs were satisfied 
that executor be discharged and bond 
eanceled, was not “res judicata’ in a 
subsequent suit by an heir to recover 
his share of sum advanced to another 
heir and subject to collation, where 
there was nothing to indicate that 
elaim was covered by judgment. Civ. 
Code, art. 2286.—Himel y. Connely, 197 
So. 424, 195 La. 769. 

Mich. An order approving final ac- 
count of an administrator is conclu- 
sive as to all matters which are _be- 
fore the court and are adjudicated in 
its allowance, but is not conclusive and 
does not constitute an “adjudication” 
in matters which are not before the 
court upon the accounting and which 
are not considered by the court or 
passed upon in allowing the account.— 
ie y. Diel, 298 N.W. 478, 298 Mich. 

N.Y,Anp.Div. Provisions of decree 
charging expenses of reference to de- 
cedent’s estate, rather than adminis- 
trators’ attorneys personally, as al- 
leged in administrator’s complaint seek- 
ing money judgment against attor- 
neys for unskillfulness and misrepre- 
sentation causing plaintiffs to include 
exorbitant sum for legal services in 
their account, constituted judicial de- 
termination of court of competent ju- 
risdiction, so as to require aftirmance 
of order dismissing complaint for in- 
sufficiency.—Gorman v. Doyle, 28 N.Y.S. 
2d 169. 262 App.Div. 857. 

N.¥.Sur. Where question whether 
trustee under testamentary trust could 
invest in nonlegal securities was not 
presented and not decided on judicial 
settlement of executors’ accounts, de- 
eree rendered on settlement of execu- 
tors’ accounts was not “res judicata” 
in a subsequent proceeding to deter- 
mine whether, under the will, trustee 
was authorized to keep in trust nonle- 


gal securities—In be Backus’ Estate, 
22 N.Y.S.2d 618, 175 Mise. 13, 
Pa. Where accounts of executors 


and of a trustee were confirmed dur- 
ing lifetime of life tenant who was en- 
titled to residuary estate, at time when 
no principal was distributable to re- 
maindermen, and although auditing 
judge was not required to construe 
provision of will bequeathing annuities 
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to be divided between daughter of 
testatrix’ sister and daughters of tes- 
tatrix’ brother, the second adjudica- 
tion recited, as the interests of the 
parties in the annuities, the amounts 
that the account showed they were 
receiving, the prior adjudications were 
not “res judicata” on issue of amounts 


of the annuities, in proceeding for 
audit of an account filed after life 
tenant’s death had terminated the 


trust and at time principal was dis- 
tributable to Yremaindermen.—In re 
Bayard’s Wstate, 17 A.2d 361, 340 Pa. 
488 


Pa.Orph. Where an executor or ad- 
ministrator files his account and takes 
eredit for specific items and the ac- 
eount is confirmed and distribution di- 
rected in accordance therewith, and no 
exceptions to the account or to the 
schedule are filed, the liability of the 
estate for the items of credit is res ad- 
judicata, and the Commonwealth must 
allow them as deductions when later 
determining the amount of the inher- 
itance tax.—In re McKFadden’s Ustate, 
30 Del.Co. 411. 

§ 2486 

Tex.Civ.App. An appeal from coun- 
ty court’s order, discharging resigned 
permanent administrator of decedent’s 
estate from further liability, by filing 
affidavit in lieu of bond for costs, nei- 
ther superseded nor suspended such 
order, but must be held to have chal- 
lenged only county court’s action in 
approving administrator’s final account 
and discharging him from liability, not 
validity of his resignation, and hence 
does not affect issue in certiorari pro- 
ceeding to review and set aside order 
making appointment as to whether 
county and district courts had power 
and jurisdiction to appoint administra- 
tor de bonis non with will annexed. 
Rev.St.1925, arts. 3698, 3699, 3701, 
3702.—Mellinger vy. Nicholson, 142 S.W. 
2d 307, error dismissed, judgment cor- 
rect. ‘ 

§ 2487 

Iu.App. Orders approving final re- 
ports in the administration of estates 
of plaintiff’s mother and father, which 
were not appealed from by the plain- 
tiff, were binding on him and could 
not subsequently be attacked.—Alcorn 
Vo core: 32 N.H.2d 982, 309 Ill.App. 


Wash. Where there was no allega- 
tion of fraud, allowance and payment 
of compensation to a real estate agent 
employed by an executor to collect 
rentals on property in the estate cannot 
be attacked collaterally as they are 
matters intrinsic in the hearing on the 
SRR PA aaah Sage! urd v. .Davis, 116 P. 


§ 2489 

Cal.App. Order settling second an- 
nual account over objection that execu- 
trix had improperly claimed credit for 
expenditures for insurance and taxes 
was not “res judicata’ of right to 
challenge fourth annual account on 
ground that credits were improperly 
claimed for similar expenditures made 
subsequent to rendition of second ac- 


count.—In re Shannon’s MUstate, 110 
P.2d 1017. 
N.Y.Sur. Where, on previous ac- 


counting, executors and trustees listed 
as assets the stock of controlled corpo- 
rations without detailing the assets or 
transactions of the corporations them- 
selves, decree on previous accounting 
was “res judicata” as to all transac- 
tions of fiduciary to date of decree, 
and the only acts which could be sub- 
jected to scrutiny thereafter were those 
which occurred since that date, so long 
as the previous decree remained unim- 
peached. Surrogate’s Court Act, § 263. 
—In re Clarke’s Hstate, 26 N.Y.S.2d 
948, 176 Misc. 187. 

N.Y.Sur. In a proceeding to settle 
accounts of executors, personal assets 
reported in a former account were im- 
proper of inclusion in a later account. 
—In re Schroder’s Will, 29 N.Y.S.2d 
754, 176 Mise. 1024. 

§ 2491 

Ark, Where probate court’s docket 
entry was that appeal of heir was 
granted on her taking proper proceed- 
ings, but no affidavit was filed by that 
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heir, and circuit court’s return on 
writ of certiorari affirmatively showed 
nothing of record in that court relat- 
ing to an appeal from probate court, 
it would be assumed that probate 
court’s order was that the appeal 
“would” be granted on the taking of 
proper proceedings by the heir, and no 
appeal would be deemed pending in the 
circuit court, and heirs would not be 
precluded from maintaining suit in 
chancery against administrator for a 
decree surcharging and falsifying his 
Hyde a oe paisa v. Garvin, 144 S.W.2d 
1067. 

A court of equity cannot lift an es- 
tate out of the probate court and ad- 
minister it, or even interfere to correct 
errors and irregularities, where actual 
fraud is not alleged and proved, but if 
the facts alleged are such necessarily 
as to draw to the transactions an in- 
ference that equity alone can give re- 
lief, then equity’s jurisdiction may be 
invoked.—Kilgo v. Garvin, 144 S.W.2d 
1067. 

Suit was properly brought in chan- 
cery court for decree surcharging and 
falsifying administrator’s accounts, 
where evidence authorized finding that 
fraud was practiced on probate court 
in administrator’s statement in his in- 
yout Gate, v. Garvin, 144 S.W.2d 
1 : 

Ohio App. Under code provision that 
determination of probate court on set- 
tlement of an account shall have same 
force as judgment at law or decree in 
equity, except that account settled in 
absence of person adversely interested 
and without actual notice may be 
opened on filing exceptions within 
eight months, and that on any settle- 
ment of account, all former accounts 
may be opened to correct mistake or 
error with leave of court, where ac- 
count was filed in 1937, exceptors 
properly requested that two accounts 
which were settled before effective date 
of code provisions be opened for cor- 
rection of errors or mistakes and fraud 
on part of administrator in concealing 
from court that he did not have funds 
on hand as set out in such account, and 
exceptors were not required to ‘eel 3 
separate action. Gen.Code, § 10506-4 
(a-e).—In re Chambers’ Estate, 36 N. 
.2d 175, appeal dismissed 24 N.H.2d 
601, 136 Ohio St, 202. 

Pa.Orph. Exceptions to an adjudi- 
cation by the orphans’ court is not the 
proper procedure to recover on a claim 
against the estate of a decedent which 
was not presented to the court until 
after the adjudication.—_In re Smith’s 
Hstate, 54 York 157. 


§ 2492 
Minn. A _ petition to reopen dece- 
dent’s estate and permit petitioner to 
file claim against it was addressed to 
probate court’s discretion.—Bulau vy. 
Bulau, 294 N.W. 845. 


§ 2493 

Cal.App. In action by beneficiary to 
have a trust imposed on property in 
hands of executor, on ground that 
executor had procured from testatrix a 
deed and assignment of testatrix’ in- 
terest in the estate of her deceased hus- 
band during her life through fraud, 
after it was held by the District Court 
of Appeal that beneficiary pursued the 
wrong remedy in contesting executor’s 
account in which he reported that no 
property or estate of testatrix came in- 
to his possession, beneficiary was re- 
quired to allege and prove extrinsic 
fraud in order to successfully attack 
probate decrees, as distinguished from 
intrinsic fraud.—Crow v. Madsen, 111 
P.2d 7, rehearing denied 111 P.2d 663. 

§ 2494 


N.J.Prerog. An orphans’ court de- 
cree settling executor’s account will 
be set aside only when person peti- 
tioning for such relief proves fraud or 
mistake in account or estate assets 
come to hamd after such decree. N.J. 
8.A, 3:10-18.—In re Opitz’ Estate, 17 
A.2d 271, 128 N.J.Wq. 487. 

The failure or neglect of minor 
legatee’s guardian to act for preserva- 
tion or protection of legatee’s rights 
after executor under will forwarded 
notices of filing of account and applica- 


tion for discharge to 
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legatee and 
guardian was not chargeable to execu- 
tor, so that legatee was not entitled 
to reopening of decree approving ac- 
count, so as to permit legatee to file 
exceptions thereto, after she attained 
majority, in absence of fraud, mistake, 
misconduct or any reprehensible act on 
executor’s part. N.J.S.A. 3 :10-18.— 
In re Opitz’ Estate, 17 A.2d 271, 128 
N.J.Eq. 487. 

Ohio App. An administrator of es- 
tate of wife who died after her hus- 
band, but before receiving her statu- 
tory widow’s exemption and allowance, 
was entitled under statute in case of 
fraud, to have the husband’s estate re- 
opened though more than eight months 
had elapsed since the filing of the final 
account of the husband’s estate, to have 
an administrator de bonis non appoint- 
ed therefor, and_to obtain a widow’s 
exemption and allowance as a part of 
the wife’s estate. Gen.Code, §§ 10506- 
40, 10509-54, 10509-74.—In re Shive’s 
Betate, 29 N.E.2d 565, 65 Ohio App. 


A representation by husband’s ad- 
ministrator that the husband left no 
surviving spouse when in fact his wife 
lived for seven months after his death 
was a misstatement. of fact sufficient 
to constitute a “fraud” on the probate 
court, within the meaning of the stat- 
ute authorizing the probate court to 
reopen a decedent’s estate, so as to 
permit the administrator of the estate 
of the wife to obtain a widow’s exemp- 
tion and allowance as part of the wife’s 
estate. Gen.Code, §§ 10506-40, 10509- 
54, 10509-74._In re Shive’s Hstate, 29 
N.E.2d 565, 65 Ohio App. 167. 


§ 2495 

Ohio App. Where eighth account 
was filed in 1928 and ninth account to 
which exceptions were also made was 
filed in 1931, and tenth account was 
filed in 1937, and exceptors filed ex- 
ceptions requesting that former ac- 
counts be opened for correction of er- 
Tors or mistakes and fraud on part of 
administrator in concealing from court 
that he did not have funds on hand as 
set out in accounts eight and nine, ex- 
ceptors were not barred by “laches” 
nor “estopped” from seeking to correct 
former accounts on ground that they 
were ' negligent in not ascertaining 
whether administrator actually had on 
hand moneys and securities with which 
he charged himself at time of filing his 
accounts, since exceptors were warrant- 
ed in placing full faith in administra- 
tor. Gen.Code, § 10506-40(a—e).—In re 
Chambers’ Estate, 36 N.W.2d 175, ap- 
peal dismissed 24 N.H.2d 601, 136 Ohio 
St. 202. 

Pa.Orph. Where the executrix of the 
estate of a decedent, who died in 1933, 
is advised in that year of the pos- 
sibility of assessment against the es- 
tate because of its ownership of certain 
bank stock, and is notified not to dis- 
tribute the estate until the claim is ad- 
justed, but, five years having elapsed, 
files her account which is properly ad- 
vertised for audit, and at the audit the 
bank is représented by counsel who 
presents no claim but on the contrary 
advises the court that the audit may be 
closed in his absence, and an adjudica- 
tion is thereafter filed which is not ex- 
cepted to, and the assets are distributed 
as awarded by the court and releases 
obtained, the receiver of the bank is 
not entitled thereafter to have the ad- 
judication opened and the audit re- 
viewed for the purpose of presenting a 
claim upon an assessment finally made 
a year after the audit.—In re De- 
Haven’s Hstate, 37 D. & C. 665. 


Pa.Orph. Where executors of an es- 
tate paid delinquent taxes on land for- 
merly held by their testatrix out of the 
proceeds of a sale of the land, the 
Statute of Limitations runs from the 
time the taxes were paid as against a 
claimant demanding reimbursement 
from the estate for moneys improper- 
ly deducted from the proceeds of the 
sale for the payment of the taxes.—In 
re Gery’s Estate, 33 Berks 91. 

§ 24938 
Iowa. Where more than nine months 
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after final settlement of decedent’s es- 
tate, alleged widow of decedent filed 
petition praying that order approving 
administrator’s final’ report be set aside, 
that administrator be required to ful- 
ly account to her, that her distributive 
share be ordered paid to her and that 
she have judgment in enforcément and 
recovery of her rights, court did not 
acquire jurisdiction of administrator 
who had moved to Missouri, where 
only service made upon him was _per- 
sonal service in Missouri, and, there- 
fore, the overruling of his special ap- 
pearance challenging court’s jurisdic- 
tion was improper.—Allen y. Allen, 298 
N.W. 869, 230 Iowa 504. 
§ 2499 

Ala. .In action to cancel voluntary 
conveyance to brother of grantor’s in- 
terest in father’s estate on the ground 
of fraud and undue influence brought 
to bear on grantor through alleged 
conspiracy between grantee and his sis- 
ter to deprive grantor of his interest in 
his father’s estate, reopening of father’s 
estate for an accounting under prayer 
for general relief was not warranted, 
in absence of allegations and proof of 
error to grantor’s hurt occurring with- 
out his fault or negligence.—Patterson 
vy. Leonard, 200 So. 759, 240 Ala. 652. 

N.J.Prerog. Where petition to re- 
open final decree approving executor’s 
account, so as to permit petitioner to 
file exceptions thereto, did not allege 
fraud or mistake in settlement of ac- 
count, order to show cause why de- 
eree should not be reopened for such 
purpose was properly discharged. N. 


J.S.A. 3:10-18.—In re Opitz’ Estate, 
17 A.2d 271, 128 N.J.Eq. 487. 

§ 2502 
Ark. Evidence sustained chancery 


court’s decree surcharging and falsify- 
ing administrator’s accounts.—Kilgo v. 
Garvin, 144 S.W.2d 1067. 

‘Mont. Where motion is made to re- 
open or set aside decree of settlement 
of executor’s account, the previous set- 
tlement is prima facie proof of correct- 
ness of the account and the burden 
rests upon the one who alleges fraud 
to prove, not only that there was fraud 
and injury, but also that there was 
reason for his failure to discover the 


facts. Rev.Codes 1935, §§ 10245, 10246, 
10303.—Montgomery y. Gilbert, 108 P. 
2d 616. 
§ 2503 
Minn. On petition to reopen dece- 


dent’s estate and permit petitioner to 
file claim against it, probate court had 
no jurisdiction to determine question 
of executor’s fraud in inducing petition- 
er not to file claim.—Bulau y. Bulau, 
294 N.W. 845. 
§ 2504 

Ill.App. Where order was entered in 
probate court approving administra- 
trix’ final report and account and dis- 
charging her as administratrix at time 
claim against defendant for merchan- 
dise sold to it by decedent was still 
pending in municipal court, order dis- 
charging administratrix was void as 
to pending claim, and “nune pro tunc” 
order entered in probate court vacat- 
ing order discharging administratrix 
and authorizing her to continue in such 
capacity as though she had not been 
discharged did not change status of 
case, but merely corrected record to 
show true condition.—Hskildsen v. Chi- 
cago Macaroni Co., 34 N.H.2d 723, 310 
Ill.App. 515. 

2508 


Mass. Appealing executors’ motion 
to discharge an appeal for purpose of 
permitting the probate court to pass on 
a motion to reopen a Ag et: on an 
account filed by executors for their de- 
eedent as administrator of his father’s 
estate for the introduction of newly 
discovered evidence was denied, where 
evidence, standing alone or considered 
with evidence introduced, did not seem 
of such force that, if admitted, a dif- 
ferent decision would have been reached 
by the probate court.—Rock vy. Rock, 33 
N.E.2d 973, 309 Mass. 44. 

§ 2509 

Md. Where, after trial on a caveat to 
will in circuit. court, certified copy of 
docket entries including jury’s answers 


§ 2515 


to issues and amount of costs taxed 
against caveator was forwarded to Or- 
phans’ Court, such court in awardin 
costs taxed against the caveator acte 
within its exclusive and discretionary 
powers from which no appeal would lie. 
Code 1939 fart. age; 265.—Phillips vy. 
Phillips’ Estate, 19 A.2d 839. 

Mo.App. An order of the probate 
court making an allowance of fee to at- 
torneys for services rendered an estate, 


which was not made in a settlement or — 


in connection with a settlement of the~ 
estate, was not a ‘final judgment” and 
was not appealable to the circuit court. 
Rev.St.1939, §§ 220, 283, Mo.St.Ann. §§ 
221, 284, pp. 142, 177.—In re Waters’ 
Hstate, 153 S.W.2d 774. / 
An order of the probate court setting 
aside judgment making an allowance of 
fee to attorneys for services rendered 
an estate, which was not made in the 
settlement or in connection with the 
settlement of estate, was not a “final 
judgment” and was not Oe curt to 
the circuit court. Rev.St.1939, §§ 220, 
283, Mo.St.Ann. §§ 221, 284, pp. 142, 
eae re Waters’ Estate, 153 S.W.2d 


2510 
Mo. Where administrator filed peti- 
tion in probate court for adjudication 
of question of attorneys’ fees, and at- 
torneys also filed petition which was 
in substance the same as that filed 
by administrator and was treated as 
seeking the same relief, and petitions 
were heard together and question could © 
have been litigated if petition of at- 
torneys had been the only one filed, 
attorneys under statute had right to 
appeal from judgment of probate court. 
Mo.St.Ann. § 284, p. 177.—In re Franz’ 
Estate, 145 S.W.2d 400. 
§ 2513 
Mass. Counsel for executors, ac- 
counting for their decedent as admin- 
istrator of his father’s estate, could 
not complain on appeal that the judge 
of the probate court did not decide the 
matter of the failure to list a certain 
note in the’ account where counsel ac- 
quiesced in the intimation of the judge 
that it was not an issue.—Rock v. Rock, 
83 N.H.2d 973, 309 Mass. 44. 
§ 2515 


Ark. An appeal to the circuit court 
must be granted by a probate court on 
prayer of dissatisfied party in proceed- 
ings relating to an administrator’s ac- 
counting, where the prayer is accom- 
panied by affidavit. Pope’s Dig. § 2885. 
—Kilgo v. Garvin, 144 S.W.2d 1067. 

Cal.App. The right of appeal from 
order settling first and final account 
and allowing executrix extra compen- 
sation for caring for livestock was 
waived by failure to give notice of ap- 
peal within 60 days from time of set- 
tlement of account. Probate Code, § 
1240; Code Civ.Proc. § 939.—In re 
King’s Estate, 113 P.2d 282. 

Md. An appeal by legatee from order 
of Orphans’ Court dismissing legatee’s 
exception to executrix’ account was not 
dismissible because not taken within 
380 days from date of original allowance 
of account where account was passed 
without notice to legatee and _ hence 
legatee could, after acquiring knowl- 
eoee of court’s action, attack it by in- 
stituting proceedings within statutor 
30-day period. Code 1939, art. 5, § 66. 
peas y. Phillips’ Estate, 19 A.2d 

Where exceptions are filed to an ac- 
count in Orphans’ Court within 30 days 
after exceptant acquires knowledge 
thereof, exceptant has right of appeal 
within 30 days after court’s final action 
upon such exceptions, since otherwise 
one could be deprived of his property 
without ever having his day in court. 
Code: 19395" artorbs 66.—Phillips v. 
Phillips’ Estate, 19 A.2d 839. 

Okl. The filing and determination of 
a motion for new trial of a contested 
issue of fact arising in hearing upon 
final account in administration proceed- 
ing is unnecessary to authorize review 
by Supreme Court of order made upon 
the hearing, since the proceeding is not 
a “eiyil action” and such “issue of 
fact” is not one within contemplation 
of statute relating to issues of fact 
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§ 2518 


arising upon pleadings, and filing of 
such unnecessary motion for new trial 
does not extend time in which to file 
an appeal. 12 Okl.St.Ann. § 554.—In 
re Williamson’s state, 107 P.2d 192. 


§ 2518 

Cal. After lapse of time for appeal 
from order or judgment, such as order 
settling executor’s account, appeal from 
subsequent order refusing to set aside 
original order is unavailing. Probate 
Code, §§ 920 et seq., 1240.—In re Rich- 
ards’ Hstate, 109 P.2d 923, prior opin- 


‘lon 103 P.2d 1033. 


Where no appeal from probate court’s 
order granting executor’s petition for 
permission to exchange certain realty 
of estate. for other realty and addi- 
tional cash sum was filed until nearly 
four years after date of order, appel- 
lant’s objection thereto on ground that 
estate had not been distributed can- 
not be successfully urged on appeal 
from decree settling final accounts of 
deceased executor’s successor.—In re 
Richards’ Estate, 109 P.2d 923, prior 
opinion, 103 P.2d 1033. 

Cal.App. Order approving adminis- 
trator’s account was required to be 
reversed where court improperly con- 
sidered unverified letter of administra- 
tor to his. attorney, hearing was con- 
ducted in improper manner, and dif- 
ference existed between amount of cash 
mentioned in inventory and that men- 
tioned in account and judgment cred- 
itor of the principal legatee labored 
under uncertainties as to his status 
before the court.—In re Reinicke’s Es- 
tate, 112 P.2d 311. 

Cal.App. Where trial court heard 
jointly petition citing executor to ac- 
count and distribute and petition for 
construction of will and a single order 
was. made covering all matter heard, 
and no appeal was taken from portion 
of decree which directed executor to 
file his final account and petition for 
distribution within 30 days, even if 
question of fact was raised on issue 
whether executor should be required 
to account and distribute, failure of 
trial judge to make written findings 
and conclusions on such issue was of 
no moment on appeal.—tIn re Schaet- 
zel’s Estate, 112 P.2d 324. 

Cal.App. Where no appeal was tak- 
en from order settling executor’s first 
and final account and allowing extra 
compensation for carrying on livestock 
business, the propriety of such allow- 
ance could not be reviewed on subse- 
quent appeal from order settling such 
account and making distribution of es- 
tate. Code Civ.Proc. § 939; Probate 
Code, § 1240.—In re King’s Estate, 113 
P.2d 282. 


Ky. Where the appellee prosecuted 
no cross-appeal, the Court of Appeals 
could not consider his objections to 
chancellor’s allowance to appellant’s 
attorneys, or to any other allowances 
made by chancellor.—Farber’s Hx’r vy, 
Farber, 148 S.W.2d 732, 285 Ky. 596. 

Minn. Where appealing administra- 
tor was subject to a charge in one or 
the other of two estates wherein the 
beneficiaries and their interests were 
identical, whether the charge was made 
against the administrator in one estate 
rather than the other was a ‘‘moot 
question’’.—In re Palm’s Estate, 297 N. 
W. 765, first case. 

Mo. Where exceptions were filed as 
to credits taken by administrator in 
settlement, but such exceptions were 
not briefed in Supreme Court, judgment 
of circuit court as to them would be af- 
firmed.—In re Franz’ Wstate, 145 S.W. 
2d 400. 

Mo.App. On appeal from order of 
probate court disallowing certain cred- 
its claimed by administrator in annual 
settlement, the power of circuit court 
was derived from that of probate court 
and was no greater and no less than 
power which probate judge had exer- 
eo re Claus’ Wstate, 147 S.W.2d 
199. 

N.Y.Sur. On accounting by wife’s 
executors, exclusion of husband’s evi- 
dence that bank account which had 
been transferred by wife was merely a 
colorable transfer by which wife at- 
tempted to divest herself of record 
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ownership in fraud of husband’s rights 
was prejudicial error, since whether a 
transfer of property by a spouse dur- 
ing life will defeat surviving spouse’s 
elective rights therein. depends on 
whether transferor has in good faith 
divested himself of ownership of prop- 
erty, or has made an illusory transfer 
thereof. Decedent HWstate Law, §§ 18, 
87(c); Surrogate’s Court Act, § 200.— 
In re Chandler’s Will, 26 N.Y.S.2d 280, 
175 Mise. 1029. 

Ohio App. The administration of a 
decedent’s estate not being a “chan- 
cery case’, a notice of intention to ap- 
peal on questions of law and fact filed 
in probate court from an order sus- 
taining exceptions, to administrator’s 
aceount did not confer jurisdiction on 
Court of Appeals to retry facts de 
novo. Gen.Code, § 10501-62; Const. 
art. 4, § 6—In re Rothgiber’s Estate, 
31 N.H.2d 687. 

Ohio App. The Court of Appeals 
may, in its discretion, consider and 
decide errors which are not assigned 
or specified but is not required to do 
so, and would not determine whether 
provisions of will fixing compensation 
of executrix were against public pol- 
icy or related questions, in absence of 
argument thereon orally or by brief. 
Gen.Code, § 12223-21.—In re Hillis’ Es- 
tate, 32 N.E.2d 23, 66 Ohio App. 121. 

Or. An order fixing fees for execu- 
tor and attorney for estate, and which 
order erroneously failed to sustain ob- 
jections to executor’s final account in 
their entirety, would not be modified 
on executor’s appeal where no cross- 
appeal was filed.—_In re Johnson’s Hs- 
tate, 112 P.2d 468. 

Va, On appeal from a decree al- 
lowing items of an account for funeral 
expenses and board bills filed against 
an estate, where errors assigned were 
based upon questions of fact, the Su- 
preme Court of Appeals could not re- 
verse decree, in absence of any evidence 
in the record, since it must be pre- 
sumed that the decree was correct and 
that there was testimony supporting 


St—Tyree v. Blevins Funeral Home, 10 


S.B.2d. 571. 

Wash. Where objections to final re- 
port of administrator de bonis non 
were disposed of on demurrers to ob- 
jections, the merits of matter involved 
in the objections were not before the 
Supreme Court on appeal from orders 
sustaining demurrers and striking ob- 
jections and from decree approving the 
final report.—In re Peterson’s WDstate, 
107 P.2d 580. 

Upon objections to final report of ad- 
ministrator de bonis non, binding ef- 
fect of interim orders made during ad- 
ministration of estate was for trial 
court in first instance, and not Su- 
preme Court on appeal from orders 
sustaining demurrers to the objections 
and from decree approving the final re- 
pene ein re Peterson’s Hstate, 107 P.2da 

Wash. Error, if any, in superior 
court’s failure to make allowance for 
services of executrix, to whom will de- 
vised entire residue of testator’s estate, 
was not prejudicial to her, as such al- 
lowance would have come out of resid- 
uary estate—In re Cloninger’s Estate, 
112 P.2d 139. 

§ 2519 

Mass. In proceeding involving ad- 
ministrator’s account, in absence of 
evidence to show the contrary, it was 
to be assumed that appraiser perform- 
ed duty of appraising list of assets 
submitted to him by the administrator, 
after careful inquiry and investigation. 
G.L.(Ter.Ed.) c. 195, § 6—Argus v. 
se ae 32 N.H.2d “211, 308 Mass. 


Mo.App. On appeal from _ circuit 
court judgment allowing certain cred- 
its claimed by administrator in annual 
settlement, the case was reviewable not 
only as to the law involved but also 
as to the facts in issue, as against ad- 
ministrator’s contention that in absence 
of certain vouchers from the record 
presumption must be indulged that all 
items allowed by circuit court were 
supported by substantial evidence and 
that judgment was correct unless show- 
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ing was made to the contrary.—In re 
Claus’ Estate, 147 S.W.2d 199. 
§ 2520 : 

Cal.App. The fact that economic 
losses may result to the beneficiaries is 
not sole criterion by which to measure 
quality of an administrator’s acts, and 
appellate court will not interfere with 
trial judge’s approval of action taken 
without prior court approval, in absence 
of a showing of bad faith on part of 
administrator or of an abuse of discre- 
tion by trial court in approving his ac- 
count. Probate Code, §§ 572, 581.—In 
re Maddalena’s Estate, 108 P.2d 17. 

Or. The determination of executor’s 
fees and attorney’s fees for services 
rendered in administration of an estate 
rests within sound legal discretion of 
probate court, and its findings in ref- 
erence thereto will not be disturbed on 
appeal unless it clearly appears that 
there has been an abuse of discretion. 
—In re Johnson’s Estate, 112 P.2d 468. 

Where fees for executor and attor- 
ney for estate were fixed at $590 each 
after will was admitted to probate in 
common form, and thereafter an order 
was entered allowing executor and at- 
torney an additional $1,000 each for 
executor and to charge him therewith 
adverse to his individual claims or 
no contest was filed on objections to 
executor’s final account, it was not an 
abuse of discretion to reduce fees by 
fixing an executor’s fees at $600 and 
attorney’s fees at $750.—In re John- 
son’s Wstate, 112 P.2d 468. 

Pa.Orph. Where an audit was closed 
but no further steps were taken by 
the auditing judge, the court has the 
discretionary power to open the audit 
for the purpose of taking additional 
testimony, and its decision will not be 
reversed on appeal except for a clear 
abuse of discretion.—In re Mogridge’s 
Estate, 33 Berks 59, 

_Wis. Where will made no _ provi- 
sion for tombstone, and executor con- 
tracted for erection of tombstone with- 
out consulting beneficiaries of will and 
without obtaining approval of the 
court, and the county court determined 
that amount expended by executor for 
tombstone exceeded by $375 the 
amount which would have been proper 
under the circumstances, mere fact that 
Supreme Court might be of view that 
allowance made by the county court 
should have been greater would not 
warrant it in holding that the allow- 
ance made was unreasonable or that 
the county court abused its discretion. 
St.1939, § 318.01(4).—In re Poole’s 
Will, 2938 N.W. 918, 285 Wis. 625, 


§ 2521 

Cal.App. Where .trial court held on 
conflicting evidence in proceeding for 
approval of accounts of administratrix 
that estate was not insolvent at all 
times, the finding could not be dis- 
turbed on appeal.—In re Allen’s Hs- 
tate, 108 P.2d 973. 

Mass. Where, on appeal from decree 
of probate court on first account of 
administrator, evidence was reported in 
full and judge made report of ma- 
terial facts, it was duty of Supreme 
Judicial Court to examine the evidence 
and to decide the case according to 
its own judgment, giving due weight 
to findings of judge which would not 
be reversed unless plainly wrong. GQ. 


L.(Ter.Ed.) ¢. 215, § 11—Argus v. 
ehag seat 32 N.E.2d 211, 308 Mass. 


N.Y.Sur. The referee’s conclusion as 
to nature and characteristics of hus- 
band who objected to account filed by 
executors of deceased wife would not 
be rejected in view of referee’s superior 
opportunity to see and evaluate credi- 
bility of witnesses—In re Chandler’s 
Will, 26 N.Y.S.2d 280, 175 Mise. 1029. 

N.Y.Sur. $500 was not insufficient 
for attorneys who performed slight 
legal service for decedent’s estate oth- 
er than settling, for $750, claim for $3,- 
400 of state hospital for care of dece- 
dent’s incompetent child, and such 
amount in fact was more than liberal, 
but would not be disturbed where the 
only objection made was that amount 
was insuflicient—In re Bpstein’s Hs- 
tate, 27 N.Y.S.2d 872, 176 Misc. -494. 


x 
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S.C. The trial court’s findings of 
fact as to reasonable attorneys’ fees 
to be allowed executors and adminis- 
trators will be accepted by appellate 
court on appeal unless the findings 
are against weight of evidence.—Ex 
neh Robinson, 12 8.H.2d 701, 196 S.C. 


§ 2525 

Cal.App. The Court of Appeal 
would proceed on the theory that. re- 
spective counsel correctly assumed in 
their briefs that the expression ‘“be- 
teen” in a will meant “between”, aud 
that “ayers” meant ‘“heirs’.—In re 
Burnett’s Estate, 109 P.2d 26. 

Mo.App. On tinal settlement of de- 
ceased’s estate, where executor sold se- 
curities at great loss, and there was no 
evidence as to diligence or want of 
diligence on the part of the executor in 
seeking to collect on the _ securities, 
cause was remanded to circuit court to 
determine whether executor was enti- 
tled to credit for apparent loss sus- 
tained at public sale of assets, and 
whether loss was occasioned by want 
of diligence on part of executor. Mo. 
St.Ann. § 113, p. 75.—In re Flynn’s Hs- 
tate, 142 S.W.2d 1069. 

Mo.App. On appeal from judgment 
allowing certain credits against pro- 
ceeds of sale of decedent’s real estate, 
claimed by administrator in annual 
settlement, where evidence did not dis- 
close which of such items, if any, con- 
stituted expenses necessarily incurred 
in connectioh with sale of real estate 
and failed to establish reasonableness 
of such charges, Court of Appeals could 
not determine which credits should be 
allowed and which disallowed, as or- 
dinary expenses of administration, and 
would, therefore, remand case to cir- 
cuit court for new trial. Mo.St.Ann. 
§§ 142, 146, 166, 292, pp. 88, 94, 102, 
18 


Sota re Claus’ HWstate, 147 S.W.2d 
199. 
N.Y.App.Div. A decree of the Sur- 


Togate’s Court settling the account of 
executor under a will and interpreting 
the third paragraph in the will in so 
far as appealed from was aflfirmed.— 
In re Halsey’s Estate, 24 N.Y.S.2d 
370, 260 App.Div. 1051. 

N.Y.App.Div. An order granting re- 
spondent’s motion to examine  peti- 
tioner before trial in proceedings to 
compel respondent to account as exec- 
utor was modified on appeal by strik- 
ing out certain items where, under 
facts in record, it was an improper 
exercise of discretion to grant exam- 
ination of items struck out.—In_ re 


Isaacs’ Hstate, 27 N.Y.S.2d 838, 262 
App.Div. 774. 
Ohio App. Where appeal from or- 


der of probate court on hearing of 
exceptions to administrator’s account 
on questions of law and fact did not 
confer jurisdiction on Court of Ap- 
peals to retry the facts, appeal was 
not required to be dismissed but 
should stand for hearing on questions 
of law. Gen.Code, §§ 10501-62, 12223- 
22.—In re Rothgiber’s Hstate, 31 N.H. 
2d 687. 

Tex.Civ.App. On plaintiff’s appeal to 
district court from county court’s 
judgment dismissing a bill of review 
proceeding to set aside an administra- 
trix’ final account for alleged fraud, 
district court was not deprived of ju- 
risdiction to add new parties which 
were “necessary parties’? such ag sure- 
ty on administratrix’ bond and admin- 
istratrix’ children, on ground that ef- 
fect of adding new parties was to 
change proceeding from a “collateral” 
to a ‘direct attack’ upon order ap- 
proving final account, where pleadings 
which framed the issues were the same 
in both courts, and no new issue was 
injected.—Mills v. Baird, 147 S.W.2d 
312, error refused. 

Where county court had inherent 
power to add new parties to a bill of 
review proceeding to set aside adminis- 
tratrix’ final account, the district court 
on appeal had same power where no 
effort was made to add new issues or 
new grounds of recovery to those 
asserted in county court.—Mills_ v. 
Baird, 147 S.W.2d 312, error refused. 

On plaintiff's appeal to district court 
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from county court’s judgment dismiss- 
ing a bill of review proceeding to set 
aside administratrix’ final account, dis- 
trict court did not lack jurisdiction 
to order administratrix to pay over 
balance of deceased’s war risk insur- 
ance money to plaintiff on ground that 
administratrix was claiming fund in 
her own right and that county and 
district courts could not adjudicate 
title to fund, where-fund belonged to 
deceased’s estate, and plaintiff was en- 
titled to fund as deceased’s sole heir, 
and fund had been collected by ad- 
ministratrix in her representative ca- 
pacity, and there was no bona fide dis- 
pute as_ to ownership of fund.—Mills 
Ss pen 147 S.W.2d 312, error re- 
used. 


§ 2527 

N.Y.Sur. Settlements in decedents’ es- 
tates are generally recognized as valid, 
in absence of bad faith or fraud, and 
settlement agreement, made fairly and 
without coercion, imposition or mis- 
representation, is conclusive on party 
signing it—In re Salomon’s Will, 23 N. 
Y.S.2d 72, 175 Misc. 264. 

N.Y.Sur. In proceeding for compro- 
mise of all controversies in the settle- 
ment of an estate. court would con- 
sider whether persons who were not sui 
juris or not presently in being and 
possessing actual or contingent pres- 
ent or future rights had been accorded 
adequate protection and whether due 
regard had been paid to right of de- 
cedent to make testamentary disposi- 
tion of his property. Decedent Estate 
Law, § 19(f).—In re Bommer’s Estate, 
23 N.Y.S.2d 601, 175 Mise. 41 

Acting surrogate approved proposed 
agreement of compromise settling all 
controversies in matter of decedent’s 
estate where infant legatee would fare 
better under the compromise than he 
would have if his rights had been suc- 
cessfully litigated to a conclusion. De- 
ecedent Estate Law, § 19(f)—In re 
Bommer’s Estate, 23 N.Y.S.2d 601, 175 
Mise. 419. 

Under the statute authorizing sur- 
rogate to make an order of approval 
of compromise in any pending pro- 
ceeding, it was error’ to designate a 
proceeding for an order of the surro- 
gate approving a “compromise” as an 
‘independent proceeding,’ since a 
“compromise” is not an “independent 
proceeding” but merely an adjunct to 
some other of the several varieties of 
proceedings authorized by the Sur- 
rogate’s Court Act. Decedent Estate 
Law, § 19(f).—In re Bommer’s Estate, 
23 N.Y.S.2d 601, 175 Misc. 419. 

Where surrogate’s approval of com- 
promise of controversies in settlement 
of decedent’s estate was sought to 
compose the differences resulting from 
a decision made in a proceeding in- 
stituted by the widow for a deter- 
mination of her elective rights and ap- 
peals from decree in that proceeding 
were undetermined and proceeding was 
still pending, compromise order could 
property be entered. Decedent Estate 

aw, §§ 18, 19(f); Surrogate’s Court 
Act, § 145-a.—In re Bommer’s Estate, 
23 N.Y.S.2d 601, 175 Mise. 419. 

Pa.Orph. Questions as to family 
settlements may be settled at the audit 
of fiduciary’s account.—In re Schmitt’s 
state, 23 Erie 179. 

§ 2528 

Cal.App. On appeal by executor and 
others who petitioned for construction 
of will, and appeal by certain legatees 
from all except certain portion of de- 
eree construing will, instructing ex- 
ecutor and ordering him to file his ac- 
count and petition for distribution, 
District Court of Appeal, in its discre- 
tion, ordered costs of appeal to be paid 
by appellants and not in any art 
from funds of the estate. Probate 
Code, § 1232.—In re Schaetzel’s Hstate, 
112 P.2d 324. 

Md. A legatee’s appeal from order 
of Orphans’ Court dismissing excep- 
tions to allowance in executrix’ sc- 
count for expenses in paying witnesses 
in circuit court on caveat of will was 
not dismissible on ground that such 
items constituted ‘costs’ within stat- 
ute clothing Orphans’ Court with dis- 
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eretion in awarding costs, where pro- 
posed witnesses had failed to prove 
their attendance in circuit court and 
had not proved such attendance within 
30 days from date of trial, and hence 
their claims to any fees fo. attend- 
ance were ‘waived’. Code 1939, art. 
35, § 16; art. 93, § 265.—Phillips v. 
Phillips’ Estate, 19 A.2d 839. 

_The Orphans’ Court was without ju- 
risdiction to allow to executrix, filing 
final administration account, items con- 
sisting of expenses paid to proposed 
witnesses in will caveat in circuit court 
which witnesses had failed to prove 
their attendance in cireuit court and 
had not proved such attendance within 
30 days from date of trial, since Or- 
phans’ Court has no jurisdiction to tax 
costs of another tribunal. Code 1939, 
art. 35, § 16: art. 93, § 272.—Phillips 
v. Phillips’ Estate, 19 A.2d 839. 

N.Y.App.Div. Where distributees 
filed objections to account of adminis- 
tratrix claiming that administratrix 
was not the wife of the decedent and 
matter was referred to referee who 
found in favor of administratrix, al- 
lowance of $1,200 as referee’s fee was 
excessive and was reduced to $750. 
Surrogate’s Court Act, § 309.—In re 
Stoddart’s Estate, 23 N.Y.S.2d 318. 

N.Y.App.Div. In exercise of proper 
discretion, no commissions or costs 
should be allowed to accountant who 
failed in his duty as executor in omit- 
ting to collect debt of executor’s wife 
to decedent on wife’s mortgage bonds. 
Surrogate’s Court Act, §§ 278, 285.—In 
re Onorato’s Will, 26 N.Y.S.2d 648, 261 
App.Div. 997. 

N.Y.Sur. In proceeding by adminis- 
trator of decedent’s estate to render and 
settle his account, attorneys selected by 
Polish Consul General to represent 
Polish distributees failing to select 
superseding attorneys as authorized by 
treaty between United States and Po- 
land, are entitled to remuneration for 
their services and disbursements from 
such distributees’ shares of estate.—In 
re Schurz’ Hstate, 28 N.Y.S.2d 165. 

In proceeding by administrator of 
decedent’s estate to render and settle 
his account, petitioner’s objection to 
remuneration of attorneys, selected by 
Polish Consul General to represent 
Polish distributees, from such distrib- 
utees’ shares of estate on ground that 
Republic of Poland deducted certain 
sum from distributive payment made 
by petitioner to such distributees is 
frivolous as involving matter solely 
between distributees and their gov- 
ernment and neither injuring petition- 
er nor benefiting such attorneys.—In 
re Schurz’ Hstate, 28 N.Y.8.2d 165. 

Pa. Where the executor of a de- 
ceased executrix of testator’s estate 
was required to file an account in 
such estate for the deceased execu- 
trix, the expenses in connection with 
filing of the account, the accountant’s 
compensation and counsel fees were 
properly payable out of testator’s es- 
tate.—In re Krick’s BHstate, 20 A.2d 
195, 342 Pa. 212. 

Whether, on account of the delay 
in filing an account, an accountant’s 
compensation and counsel fees should 
be allowed out of the estate in which 
the account was filed was for the 
Orphans’ Court to determine.—In re 
pe Estate, 20 A.2d 195, 342 Pa. 


Pa.Orph. While, as a general rule, 
each litigant must pay his own coun- 
sel for services in connection with the 
audit of a decedent’s estate, a deviation 
from the general rule may be permitted 
in exceptional cases, in view of the 
peculiar facts and circumstances sur- 
rounding them, where the services ren- 
dered in securing an accounting and 
audit benefited all interested parties 
and were of assistance to the court.— 
In re Grossman’s Hstate, 39 D. & C. 


553. 
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Ky. Litigants who had wrongfully 
insisted upon retaining valuable prop- 
erty conveyed to them by deceased fa- 
ther without being charged therefor in 
settlement of his estate were not enti- 
tled to an allowance of counsel fee to 
be paid out of the assets of the fa- 


* 
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ther’s estate.—Gossage vy. Gossage, 149 
S.W.2d 16, 285 Ky. 725. : 

N.Y.App.Div. Where distributees 
filed objections to account of adminis- 
tratrix claiming that administratrix 
was not the wife of the decedent and 
matter was referred to referee who 
found in favor of administratrix, it was 
an improper exercise of discretion to 
direct that the referee’s allowance, 
stenographer’s fees and costs and ex- 
penses be taxed against the distribu- 
tees personally.—In re Stoddart’s Hs- 
tate, 23 N.Y.S.2d 318. 

N.Y.App.Div. -Where distributees 
filed objections to administratrix’ ap- 
plication for settlement of her ac- 
counts on ground that administratrix 
was not decedent’s wife, and matter 
was referred to a referee who proper- 
ly found in administratrix’ favor, it 
was an improper exercise of discre- 
tion to direct that referee’s_ allow- 
ance, stenographer’s fees, and costs 
and expenses be taxed against dis- 
tributees personally, since such items 
should have been directed to be paid 
out of estate. Surrogate’s Court Act, 
§ 309.—In re Stoddart’s Estate, 27 -N. 
Y.S.2d 687, 262 App.Div. 761, amend- 
ing 23 N.Y.S.2d 318, 260 App.Div. 945. 

N.Y.Sur. In executors’ accounting, 
where separate application was made 
by objectants for allowance to them of 
expense of accountant employed by 
them in making examinations into 
books and records of corporation and 
of estate, but it had not been shown 
by proceedings in accounting that any 
material facts were withheld from 
books of deceased or of deceased’s cor- 
poration, and books were made avail- 
able on court order, allowance was 
denied._In re Goldsmith’s Estate, 25 
N.Y.S.2d 419, 175 Mise. 757. 

Pa.Super. Where exceptions are filed 
to the account of an executor, ad- 
ministrator, or trustee in the orphans’ 
court, the general rule is that the ex- 
eceptant must pay the fees of his own 
counsel.—In re Long’s Estate, 17 A.2d 
686, 143 Pa.Super. 176. 


§ 2531 

Ga. In proceeding for an accounting 
by administrator under final decree in 
suit by decedent’s alleged wife, where 
it did not appear that administrator 
had participated in any alleged fraud 
and proceedings for accounting showed 
that there were matters of bona fide 
dispute between parties, as to part of 
which defendant administrator pre- 
vailed, apportioning auditor’s fee and 
costs equally between administrator 
and plaintiff wife was not an abuse of 
discretion. Code 1933, § 37-1105.— 
rte vy. Parks, 9 S.H.2d 897, 190 Ga. 

ill, A trust company, which had act- 
ed both as conservator and executor of 
estate of incompetent deceased, and 
which was surcharged in both capaci- 
ties because of improper administra- 
tion, was liable for all the costs in the 
probate court, the circuit court, the Ap- 
pellate Court, and in the Supreme 
Court.—Nonnast v. Northern Trust Co., 
29 N.E.2d 251, 374 Ill. 248, modifying 
In re Nonnast’s Estate, 21 N.H.2d 796, 
300 Ill.App. 537. 

Ky. Chancellor did not abuse _ his 
statutory discretion when he adjudged 
that executor individually was to pay 
half of court costs in settlement suit, 
where executor’s action, in failing to 
turn over estate to another after the 
ehancellor adjudged that the other was 
entitled thereto, made the settlement 
suit necessary. Ky.St. § 889.—Farber’s 
Ex’r v. Farber, 148 S.W.2d 732, 285 
Ky. 596. 


La. A bank receiving an inadequate 
executor’s fee of about $12 a month 
held entitled to attorneys’ fee of $300 
in connection with its final account 
and litigation arising out of opposi- 
tion theréto.—Succession of Benoit, 199 
So. 625, 196 La. 509. 

Pa.Super. Where executors’ final ac- 
count was inadequate and was not re- 
stated until after auditor’s report had 
been filed and by the court referred 
back for a restatement thereby neces- 
sitating a supplemental audit, the ex- 
ecutors would be charged with the 
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cost of the additional audit, including 
the auditor’s fee—In re Long’s Es- 
tate, 17 A.2d 686, 143 Pa.Super. 176. 


§ 2533 daptittt 

Ala. Under statute concerning juris- 
diction of probate court to make par- 
tial or final settlements or distributions 
of estates of decedents when _ executor 
or administrator making settlement is 
also guardian of an heir or distributee 
of decedent, and providing that upon 
final settlement any decree to which 
ward may be entitled must be rendered 
against executor or administrator in 
name of~special guardian, for use of 
ward, “and thereafter the executor or 
administrator, in the capacity of guard- 
ian, shall be accountable for such de- 
cree’, quoted language was not intend- 
ed to change law fixing liability of per- 
son occupying dual relation and re- 
spective liability of his two bonds as 
such but means that administrator shall 
be accountable on principles of law 
which fix his liability as guardian to 
account. Code 1923, § 5917.—Lane v. 
Lane, 199 So. 870, 240 Ala. 447. 

Ga.App. An  administrator’s bond 
when executed, approved and filed be- 
comes a contract, and although the 
nominal obligee is the ordinary, the 
real beneficiaries are the heirs and 
ereditors of the estate. Code, § 113- 
1217—Great American Indemnity Co. 
v. Jeffries, 16 S.H.2d 1365. 

N.¥.Sur. The purpose of section of 
Surrogate’s Court Act concerning pro- 
ceedings against surety or representa- 
tive of surety to enforce liability on an 
administrator’s bond is to _ simplify 
practice and eliminate useless multi- 
plicity of actions, and such section 
must be read with other sections of 
act. Surrogate’s Court Act, § 76, 85, 
86, 99, 100, 115-a; § 314, subd. 10.— 
In re Clemens’ Estate, 22 N.Y.S.2d 
168, 174 Mise. 1052, 


Tex.Civ.App. The undertaking of a 
surety on an administratrix’ bond, is 
to make good any breach of official 
duty of its principal, whether or not 
tainted with fraud.—Mills v. Baird, 147 
S.W.2d 312, error refused. 


§ 2534 

App.D.C. A special bond given by an 
executor who is also residuary legatee 
operates as an admission that there are 
sufficient assets in the estate to pay all 
debts and forecloses that question, and 
executor assumes thereby responsibil- 
ity of payment of debts to the full ex- 
tent of his personal estate. D.C.Code 
1929, T. 29, § 1833.—Hawley v. Hawley, 
114 F.2d 745. 
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Iowa. Where devisees and executor 
bank executed stipulation of settlement 
under which bank agreed to distribute 
estate’s money in its hands in monthly 
payments, and subsequently bank exe- 
cuted bond as executor, the surety on 
the bond was not released from liabili- 
ty for bank’s default under the stipu- 
lation which had occurred prior to exe- 
cution of the bond, because of the ex- 
tension of time given to the bank by 
the stipulation.—In re Tabasinsky’s Hs- 
tate, 293 N.W. 578. 


A surety on executor’s bond, which 
was filed upon insolvency of a former 
surety, was liable for wrongful act of 
executor which occurred prior to the 
date of execution of the bond. Code 
1931, § 11888.—In re Tabasinsky’s Es- 
tate, 293 N.W. 578. 

N.Y. Where new bond was given by 
administrator to replace old one in pro- 
ceeding under provision of Surrogate’s 
Court Act conferring statutory right 
upon old surety to be relieved of li- 
ability for subsequent misconduct on 
the part of administrator, which bond 
was conditioned upon administrator 
“hereafter” faithfully executing trust 
reposed in him, and surrogate’s order 
stated only that it released former 
surety from liability for future acts, 
new surety was not liable for amount 
thereafter surcharged against adminis- 
trator for moneys wrongfully expended 
prior to execution of new bond. Sur- 
rogate’s Court Act, §§$ 109, 115-a.—In 
re Van Bokkelen’s Hstate, 33 N.W.2d 87, 
285 N.Y. 189, affirming 20 N.Y.S.2d 735, 
260 App.Div. 311. 


§ 2543 
Adjusted compensation 


and 
proceeds of war risk insurance, which 
constituted the entire estate of veteran, 
which funds were payable only to a 


Miss. 


qualified administratrix, constituted 
part of “estate to be administered” for 
improper use of loss of which admin- 
istratrix’s surety was liable to veter- 
an’s minor children as_ beneficiaries, 
notwithstanding exemptibility of such 
funds. Code 1930, § 1757; 38 U.S.C.A., 
§§ 454a, 618.—Hill v. Ouzts, 200 So. 
254. 

A gurety upon an administration 
bond executed for purpose of procur- 
ing collections of funds, and without 
which such funds would not have been 
paid, is liable to legal distributees 
for misapplication thereof by the prin- 
cipal.—Hill v. Ouzts, 200 So. 254. 

Mo.App. The surety on administra- 
tor’s bond could not question either 
capacity in which administrator acted 
in administering proceeds of life pol- 
icy turned over to administrator pend- 
ing appeal of divorced wife in inter- 
pleader proceeding between adminis- 
trator and divorced wife involving 
proceeds, or whether such proceeds 
actually belonged to estate——State ex 
rel. Gnekow vy. U. S. Fidelity & Guar- 
anty Co., 150 S.W.2d 581. 

The sureties on administrator’s bond 
are responsible for all moneys and 
property coming into hands of ad- 
ministrator by virtue of his office.— 
State ex rel. Gnekow v. U. S. Fidelity 
& Guaranty Co., 150 S.W.2d 581. 

N.Y.App.Div. A person to whom let- 
ters are issued is liable for moneys or 
other personalty of estate in his hands 
or under his control when letters were 
issued in whatever capacity it was re- 
ceived by him or came under his con- 
trol, and where it was received by 
him or came under his control by vir- 
tue of letters previously issued in the 
same or another capacity, an action to 
recover the money or damages for fail- 
ure to deliver the property, may be 
maintained upon both official bonds. 
Surrogate’s Court Act, § 112.—In re 
Bunting’s Hstate, 23 N.Y.S.2d 926, 261 
App.Div. 32. 

§ 2544 

N.J. Where married woman, on the 
death of her husband without children, 
paid his debts, expenses of his last 
illness, and funeral bills, and made a 
distribution to herself of his personal- 
ty, she was not obliged to account to 
the orphans’ court, and expenditures 
made by her from the proceeds before 
she learned of the existence of will ex- 
ecuted by husband, were proper, and 
hence surety @n her administratrix’ 
bond was not Ilable for money which 
she in good faith spent, and which she 
was without means to repay. N.J.S.A. 
3:5-3, 3:7-9, 3:10-1.—Maryland Casual- 
ty Co. v. Thompson, 17 A.2d 815, 129 
N.J.Eq. 12, affirming 12 A.2d 356, 127 
N.J.Eq. 240. ¥ 
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Ky. Where administrator, indebted 
to his intestate’s estate, and another 
such debtor are insolvent or unable to 
pay their debts, or administrator’s fail- 
ure to collect from such other debtor 
was not due to lack of, diligence, sure- 
ties on administrator’s bond are not 
liable for principal’s failure to pay 
his debt or collect from other debtor.— 
Cawood v. Cawood’s Adm’x, 147 S.W. 
2d 88, 285 Ky. 201. 

An administrator’s debt to his intes- 
tate’s estate is considered estate asset, 
for which administrator is liable on his 
bond, but surety on bond of adminis- 
trator who is insolvent throughout his 
term will not be charged with his in- 
debtedness to estate—Cawood v. Ca- 
wood’s Adm’x, 147 S.W.2d 88, 285 Ky. 


201. 
§ 2562 

Ga. The fact that widow and minor 
children of decedent would have been 
entitled to allowance for a year’s sup- 
port, which would have taken preced- 
ence over debts of decedent, had appli- 
cation for such allowance been made, 
did not entitle widow and minor chil- 
dren, who failed to apply for and ob- 
tain such judgment for a year’s sup- 


9999 
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port, to recover against administrator 
and his surety assets of estate paid in 
satisfaction of valid claims against the 
estate. Code, §§ 113-1001 et seq., 113- 
1002, 113-1508, 113-1509.—Howard v. 
Davis, 15 S.E.2d 865. 

Iowa. Where investment of funds of 
estate by executor bank accrued long 
before transaction whereby devisees and 
bank executed stipulation of settlement 
which was approved by the court and 
under which bank agreed to distribute 
estate’s money in bank’s hands in 
monthly payments, bank’s surety could 
not avoid liability upon failure of bank 
to make the stipulated payments on 
ground that the transaction constituted 
an “investment”? approved by the court 
and that default in regard thereto 
would not render the surety liable. 
Code 1931, § 12772.—In re Tabasinsky’s 
Estate, 293 N.W. 578. 

Minn. The sureties on the bond of 
a special administratrix were not liable 
for costs and disbursements awarded 
against the administratrix in an action 
for the wrongful death of the intestate, 
notwithstanding that there were no as- 
sets in the estate. Mason’s Minn.St. 
Supp.1940, § 8992-82.—Minneapolis St. 


Ry. Co. v. Rosenbloom, 293 N.W. 256. 
Okl. An executor and surety on his 
official bond were not liable, either 


jointly or severally, for any detriment 

occasioned by an appeal taken by the 

executor in his representative capacity 

from a judgment adverse to the estate. 

58 Okl.St.Ann. § 173.—Steele v. May- 

nard, 109 P.2d 500, 132 A.L.R. 1277. 
8 2563 

Ga.App. The beneficiaries under an 
administrator’s bond become vested 
with definite rights in it, and neither 
administrator nor surety, together or 
separately, can make any change even 
with approval of ordinary, unless 
change is effected through some pro- 
geeding. specifically authorized by stat- 
ute. ode, § 113-1217.—Great Ameri- 
wae Indemnity Co. v. Jeffries, 16 S.H.2d 
135. 
The rules applicable to administra- 
tors’ bonds where surety dies, becomes 
insolvent, removes from state, other- 
wise becomes insufficient or desires to 
be relieved are the same as rules ap- 
plicable to bonds of guardians. Code, 
§$§ 49-116, 49-233, 49-239, 113-1222.— 
Great American Indemnity Co. vy. Jeff- 
ries, 16 S.E.2d 135. 

The court of ordinary is a court of 
general jurisdiction and that jurisdic- 
tion extends to the discharge of for- 
mer, and the requiring of new surety, 
from administrators and_ guardians, 
Code, § 24-1901, subd. 8.—Great Amer- 
ican Indemnity Co. v. Jeffries, 16 S.B. 
2d 135. 

Although court of ordinary has gen- 
eral jurisdiction over discharge of 
sureties on administrators’ bonds and 
substitution of mew sureties, no one 
may invoke that jurisdiction except 
those specifically authorized by statute 
to do so. Code, §§ 24-1901, subd. 8, 
49-116, 113-1222.—Great American In- 
demnity Co. v. Jeffries, 16 S.E.2d 135. 

The court of ordinary was without 
jurisdiction to release surety on ad- 
ministratrix’ bond upon application of 
administratrix, and judgment purport- 
ing to release surety was ineffective to 
discharge surety from liability for ille- 
gal acts of administratrix thereafter 
committed. Code, §§ 24-1901, subd. 8, 
49-116, 49-233, 49-239, 113-1217, 1138- 
1222.—Great American Indemnity Co. 
v. Jeffries, 16 S.E.2d 135. 

Iil.App. The execution of release by 
administrator de bonis non to surety 
on bond of administrator at time of 
payment by surety on account of ad- 
ministrator’s liability to the estate was 
binding upon decedent’s’ children, 
where there was no showing that re- 
lease was obtained through fraud or 
mistake,—People ex rel. De Cola v. U. 
S. Fidelity & Guaranty Co., 29 N.H.2d 
289, 306 Ill.App. 518. 

N.Y.Sur. If new bond for adminis- 
tratrix, predicated on possession of 
realty acquired by mortgage foreclo- 
sure as a salvage operation, and of 
rentals therefrom, would be permissible 
in a penalty less than bond previously 
in force, accountability of surety on 
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original bond should be brought up to 
date before surety’s obligation could 
be released. Surrogate’s Court Act, § 
121.—In re Valionis’ Estate, 26 N.Y.S. 
2d 540, 176 Misc. 110. 

Or. Where executor of decedent’s 
estate failed to file the semi-annual 
reports required by statute, the surety 
on executor’s bond was authorized by 
express statutory provision to apply to 
county court to have the executor file 
a_ substitute bond and the surety be 
discharged from all further liability 
upon the original bond. Code 1930, 
§§ 8-601, 11-701—New Amsterdam 
Casualty Co. v. Terrall, 107 P.2d 843. 

§ 2564 

Iowa. Transaction, whereby devisees 
and executor bank executed stipulation 
of settlement which was approved by 
the court, and under which bank 
agreed to distribute estate’s money in 
bank’s hands in monthly payments, and 
bank was to be discharged as execrtor 
upon division and complete distribution 
and final payment of funds and all 
property composing the estate, did not 
constitute equivalent of a distribution 
of the assets of the estate and an ac- 
counting therefor by the bank so as 
to release the bank and the surety on 
executor’s bond filed by bank.—In re 
Tabasinsky’s Estate, 293 N.W. 578. 

Where devisees and executor bank 
executed stipulation of settlement un- 
der which bank agreed to distribute 
money in its hands in monthly pay- 
ments, court order under which bank 
would be discharged as executor upon 
performance of terms of stipulation 
was insufficient to change status of the 
bank from that of ‘‘executor’’ to that 
of ‘depository’, so as to relieve the 
surety on executor’s bond filed by bank 
from liability for subsequent default on 
part of bank. Code 1931, § 9285.—In 
re Tabasinsky’s Hstate, 293 N.W. 578. 

Contention that transaction whereby 
devisees and executor bank executed 
stipulation of settlement which was ap- 
proved by the court, and under which 
bank agreed to distribute money of es- 
tate in hands of bank in monthly pay- 
ments, resulted in “ratification’’ of 
bank’s prior maladministration of the 
estate and that, having accepted bene- 
fits of transaction, the devisees were 
“estopped” to assert claim against the 
surety on bond executed by bank as 
executor, was without merit where bank 
did not perform its obligations under 
the stipulation, and was in default 
thereunder when the bond was filed.— 
In re Tabasinsky’s Estate, 293 N.W. 


578. 
§ 2575 

Mass. A failure on part of public 
administrator to account in probate 
court for sum received by him in set- 
tlement of cause of action for con- 
scious suffering and death would be a 
breach of his bond. G.L.(Ter.Ed.) ec. 
205, § 1, subd: 2; Third; ¢. 229, §§ 1, 


5, 6.—O’Rourke v. Sullivan, 35 N.H.2d \ 


259, 309 Mass. 424. 

Ohio App. Where administrator’s 
ninth account on its face was proper as 
to charges of credit but the adminis- 
trator did not have on hand the 
amount of money with which he was 
chargeable, and evidence warranted 
conclusion that administrator was 
short in cash in the sum of $6,033, 
such amount was chargeable against 
administrator de bonis non and his 
bondsmen together with interest at 6 
per cent. from date of withdrawal.—In 
re Chambers’ Wstate, 36 N.H.2d 175, 
appeal dismissed 24 N.H.2d 601, 136 
Ohio St. 202. 

§ 2589 


D.C.Mass. An order of Massachusetts 
Probate Court settling the account of 
an administrator is conclusive, not only 
upon the administrator, but upon his 
surety. G.L.(Ter.Hd.) Mass. ec. 206, 
23.—Hllis v. Stevens, 37 F.Supp. 488. 

Iu.App. Where record disclosed that 
decedent’s children were seeking to re- 
cover from surety on administrator’s 
bond for same derelictions of admin- 
istrator aS were involved when chil- 
dren filed their objections to his final 
report in probate court, and all mat- 
ters children sought to have deter- 
mined in their fayor in instant case 


-§ 2601 


might have properly been determined 
in prior proceedings, the judgment of 
circu t court, on appeal from judgment 
of probate court sustaining some of ob- 
jections to administrator’s final ac- 
count and overruling others, fixing li- 
ability of administrator to the estate, 
was “res judicata’ of all matters in- 
volved in instant case. Smith-Hurd 
Stats.:enu33 26.—People ex rel. De 
Cola v. U. 8. Fidelity & Guaranty Co., 
29 N.EH.2d 289, 306 Ill-App. 518. 

Iowa. Decree entered in receivership 
of bank fixing liability of bank as exec- 
utor to devisees was binding upon sure- 
ty on executor’s bond filed by bank in 
summary proceeding to fix surety’s lia- 
bility, where there was no fraud or 
mistake in the procuring of the decree. 
Code 1931, §§ 11984, 11985.—In re 
Tabasinsky’s Hstate, 293 N.W. 578. 

Mont. A surety on a guardian’s or 
administrator’s bond is concluded by 
the settlement of the final account of 
the fiduciary, even if not a party to 
the proceeding or actually notified of 
it.—Mitchell vy. Columbia Casualty ’Co., 
106 P.2d 344. 

2598 


D.C.Mass. An a ae of testator’s wid- 
ow could not maintain action against 
surety on bond of testator’s adminis- 
trator which bond named judge of 
Massachusetts probate court as obligee 
where the plaintiff heir had made no 
attempt to comply with Massachusetts 
laws governing suits to enforce sure- 
ty’s liability. G.L.(Ter.Ed.) Mass. ec. 
205, §§ 22, 23—Bllis v. Stevens, 37 FB. 
Supp. 488. 

§ 2599 


Iowa. In summary proceeding to fix 
liability of surety on bond of defaulting 
executor, wherein trial court on sure- 
ty’s application to determine the law in 
advance of the trial entered ruling in 
favor of the surety on November 10, 
1937, and granted parties who opposed 
the ruling an exception and 10 days 
to elect whether they would stand on 
the ruling or plead over, and wherein 
on November 13, 1937, the court grant- 
ed such parties until November 25, 
1937, within which to plead further, 
move for new trial, or move to set aside 
or modify the ruling, and wherein such 
parties timely filed motion to vacate the 
ruling and surety filed resistance there- 
to, and on March 16, 1938, the court or- 
dered the motion submitted with the 
case and reserved its ruling until after 
hearing, the court had jurisdiction on 
July 30, 1938, after the evidence was 
closed, to sustain the motion and va- 
eate the ruling. Code 1931, §§ 11984, 
11985; Code 1935, § 11131.—In re 
Tabasinsky’s Estate, 293 N.W. 578. 

Entry of order requiring bank to ac- 
count as executor was not prejudicial 
to surety on executor’s bond executed 
by bank, where the order merely fixed 
the amount of the bank’s liability at 
the same figure which had been pre- 
viously fixed by a decree in bank’s re- 
ceivership.—In re Tabasinsky’s Estate, 
293 N.W. 578. 

Probate court had jurisdiction over 
subject matter of a claim against the 
surety for defaulting executor.—In re 
Tabasinsky’s Hstate, 293 N.W. 578. 

W.Va. A notice of motion proceed- 
ing against administratrix of dece- 
dent’s estate and sureties on her bond, 
payable to state, to recover amount of 
judgment for. plaintiff against ad- 
ministratrix, should have been brought 
in state’s name, not in plaintiff’s in- 
dividual capacity. Code 1931, 6-2-2, 6- 
2-17, 44-1-6—Hensley v. Copley, 11 S. 
BH.2d 755. 

A notice of motion for judgment 
may not be employed to assert claim 
sounding in damages, as distinguished 
from liquidated money demand, but is 
proper remedy to assert liability on 
bond of administratrix of decedent’s 
estate for amount due and liquidated, 
as shown by finding of commissioner 
of accounts and judgment entered 
against principal on bond in prior 
action. Code 1931, 6-2-2, 44-1-6, 56-2- 
6.—Hensley v. Copley, 11 S.H.2d 755. 

§ 2601 i 

Ga.App. Where action was brought 
against one of administratrix’ sureties, 
that surety could not have action abat- 


§ 2601 


ed on ground that remedies against 
other surety were not first exhausted. 
Code, § 113-1217.—Great American In- 
demnity Co. v. Jeffries, 16 S.E.2d 135. 
Tex.Civ.App. Actions to call an ad- 
ministrator to account for failure to 
faithfully perform his duties will not 
lie until a final order closing estate 


and discharging administrator has 
been entered, or unless administrator 
has failed to carry out an order of 


probate court or has been removed or 
is dead, and recovery is sought 
against his sureties. Wernon’s Ann.Civ, 


St. art. 3543.—Diaz v. Chinn, 150 S.W. 
2d 411. 
Actions against an administrator 


and his sureties will not lie prior to 
closing of estate so long as probate 
court retains control over administra- 
tor and his actions and administra- 
tor has not refused to obey a valid 
order of probate court. Vernon’s Ann. 
Civ.St. art. 3543.—Diaz v. Chinn, 150 
S.W.2d 411. 
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App.D.C. An executor executing a 
general bond being responsible for pay- 
ment of debts and claims to extent of 
assets collected only, cannot be sued on 
general bond until determination is 
made of the extent to which creditors 
ean be paid from assets and the pro- 
ceeding for collection of claims against 
- estate is against executor in his official 

_eapacity to determine amount of de- 
mand sued on, the value of assets in 
hands of executor, and proration of the 
two. D.C.Code 1929, T. 29, §§ 131, 252. 
—Hawley v. SEN Nay F.2d 745. 


App.D.C. The statute permitting the 
filing of special bonds by executors 
who are also residuary legatees does 
not prevent recovery on special bond 
until debt or claim sued upon has 
been .recovered in a separate action 
brought against executor. D.C.Code 
1929, T. 29, § 183.—Hawley v. Hawley, 
114 F.2d 745. 

A special bond given by an executrix 
who was residuary legatee, providing 
that executrix should pay all debts of 
and just claims against testator, and 
all damages which should be recovered 
against her as executrix, did not pre- 
elude action on bond to recover value 
of note executed by testator, until 
judgment had been obtained against 
executrix in a separate action.—Haw- 
ley v. Hawley, 114 F.2d 745. 

The statute preventing commence- 
ment of an action on a_ testamentary 
or administration bond for any claim 
against testator or intestate until, 
when practicable, an action has been 
commenced against executor or admin- 
istrator, governs actions on_ general 
bonds and the normal ‘‘administration 
of estates” which involves the collection, 
management, and distribution of estate, 
including legal proceedings necessary 
to satisfy claims of creditors, next of 
kin, legatees, or whatever other parties 
may have any claim to property of a 
deceased person. D.C.Code 1929, T. 29, 
§ 87.—Hawley v. Hawley, 114 F.2d 745. 

The statute preventing commence- 
ment of an action on a testamentary or 
administration bond for any claim 
against testator or intestate until, when 
practicable, an action has been com- 
menced against executor or administra- 
tor, was inapplicable to action against 
an executrix, on a special bond, to re- 
cover value of a note executed by tes- 
favors O.©.Code 1929, T. 29, § 87.— 
Hawley v. Hawley, 114 F.2d 745. 
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Ala. A creditor may reduce his claim 
against intestate to judgment, and pre- 
sumption of devastavit will arise against 
administrator if the judgment is al- 
lowed to stand, but this will not “es- 
top” the sureties on the administra- 
tor’s bond from denying that the ad- 
ministrator came into possession of as- 
sets with which to discharge the debt, 
and there being no devastavit in fact, 
no action will lie against the surety. 
Code 1940, Tit. 61, § 244.—Moebes v. 
Kay, 2 So.2d 754. 

Miss. The right to bring suit on 
bond of administratrix of veteran’s es- 
tate was not affected by fact that there 
had also been administration upon es- 
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tate of a deceased surety, especially 
where administratrix of surety’s estate 
had been duly discharged as such sev- 
eral years prior to suit—Hill v. Ouzts, 
200 So. 254. 

Mo.App. Where administrator ob- 
tained proceeds of life policy from 
circuit court clerk pending appeal of 
divorced wife of deceased in inter- 
pleader proceeding between adminis- 
trator and wife inyolving proceeds, 
and paid therefrom attorney’s fees and 
other expenses of administration, sure- 
ty sued on administrator’s bond by 
divorced wife to whom fund was 
eventually awarded could not assert 
on the one hand that surety was not 
liable, because as finally determined 
the proceeds should never have been 
made a part of assets of estate, and 
assert on the other hand that adminis- 
trator had right to administer pro- 
ceeds by paying therefrom attorneys’ 
fees and other expenses of adminis- 
tration.—_State ex rel. Gnekow y. U. S. 
etre & Guaranty Co., 150 S.W.2d 
S8.C. Administrators and their sure- 
ty to avail themselves of defenses that 
creditors’ claims were barred as stale 
demands by laches and equitable es- 
toppel, were required to show a delay 
of unreasonable length of time in in- 
stituting the action on claims, that 
such delay was unexplained and neg- 
ligence in failing to do what in law 
should have been done.—Lazenby Vv. 
Mackey, 14 S.H.2d 12, 196 S.C. 507. 
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Tex.Civ.App. That an allegedly void 
order of distribution in administra: 
tion proceedings was entered by pro- 
bate court in 1928 and that no action 
with reference to estate had _ been 
taken in probate court after that time 
did not deprive probate court of juris- 
diction over estate nor administrator 
thereof where administrator was alive 
and had neither resigned nor been re- 
moved and had not filed a final ac- 
count or report or been discharged, 
and administration of estate was still 


pending. Vernon’s Ann.Civ.St. art. 

3327.—Diaz v. Chinn, 150 S.W.2d 411. 
§ 2633 

Ga. In suit by widow and minor 


children of decedent against adminis- 
trator and his surety to recover funds 
of estate used to pay valid claims 
against the estate, allegations that such 
funds were proceeds of war risk insur- 
ance were insufficient to show that such 
funds were exempt from payment of 
debts of decedent, in the absence of al- 
legation as to who was made benefici- 
ary of such policy or certificate of in- 
surance. World War Veterans’ Act 
1924, § 301, as amended, 38 U.S.C.A. § 
512.—Howard v. Davis, 15 S.H.2d 865. 


§ 2652 
Ga.App. Where trial court sustained 
demurrer to amended petition by ad- 
ministrator of deceased legatee against 
testator’s temporary administratrix and 
surety on administratrix’ bond for 
recovery of stock bequeathed to leg- 
atee by testator, with leave to amend 
by alleging facts which’ would au- 
thorize the proceeding against tempo- 
rary administratrix and facts which 
would show that after payments of 
debts and costs of administration, 
there would remain funds sufficient to 
pay the alleged bequest, an amended 
petition not alleging facts which would 
show that after payment of debts and 
costs of administration there would 
remain sufficient funds to pay the-al- 
leged bequest, was properly dismissed 
on demurrer.—Reynolds v. Hyers, 12 
8.E.2d 132, 63 Ga.App. 748, transferred 
9 8.H.2d 78, 190 Ga. 200. 
§ 2655 
Ky. In action by intestate’s widow 
and children against administrator and 
his sureties on notes executed by ad- 
ministrator and another to intestate, 
burden of showing administrator’s in- 
solvency was on sureties pleading such 
defense.—Cawood vy. Cawood’s Adm’x, 
147 S.W.2d 88, 285 Ky. 201, 
_ § 2657 
Ky. In action by intestate’s widow 
and children against administrator and 
his sureties on notes executed to in- 
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testate by administrator and his broth- 
er, evidence held sufficient to show that 
administrator could have paid his in- 
debtedness on notes and by proper 
diligence collected amount of brother’s 
indebtedness thereon during trustee- 
ship or at least during period of boom 
sales of their jointly owned proper- 
ties, which were in lien as between par- 
ties for payment of notes, though no 
lien was reserved. Ky.St. 2358.— 
Cawood vy. Cawood’s Adm’x, 147 S.W.2d 
88, 285 Ky. 201. 

Mich. Record supported circuit 
judge’s findings that administrator 
caused deposit in reorganized bank to 
be transferred from his name as ad- 
ministrator to a new account in his 
name as trustee fraudulently to avoid 
payment of stock assessment against 
decedent, and that personalty in a 
stated amount still remained in the 
hands of the administrator, and the 
judge properly awarded judgment 
within that amount for bank’s trus- 
tees against administrator and surety 
eon his bond, though trustees delayed 
in having their claim allowed in the 
probate court.—Griffith vy. Bucholtz, 295 
N.W. 265, 295 Mich. 563. 

Minn. In action on administrator’s 
bond against principal and _ surety, 
evidence supported trial court’s find- 
ing that the administrator de bonis 
non did not act in good faith when 
he distributed the estate’s property 
before expiration of time to appeal 
from probate court’s final decree of 
distribution, which was subsequently 
reversed on appeal to the district 
court, so as_ to authorize recovery 
on the bond by those who were ad- 
judged by the district court to be en- 
titled to share in the estate—Krzy- 
zaniak v. St. Paul Mercury Indemnity 
Co. of St. Paul, 298 N.W. 365. 

8$.C. Evidence that administrators 
paid in full unsecured and unpreferred 
claims when assets of estate did not 
warrant such payment, and failed to 
file accounting in accord with legal 


requirements, sustained finding that 
administrators did not properly con- 
duct the administration, entitling a 


creditor to recover against surety. 
Code 1932, § 9012.—Lazenby v. Mack 
14 $.H.2d 12,196 SC. 507. xd 
§ 2662 

_App.D.C. An executrix “waived” her 
right to object on appeal to an attor- 
ney’s representing a claimant after at- 
torney had represented executrix by 
failing to object to attorney’s appear- 
ance in trial court, although she had 
full knowledge of all the facts which 
apenas for ore aoa On appeal as 
asis for reversal.—Hawley vy. 

114 F.2d 745. Min itt 


i § 2665 
Ohio App. Where administrator's 
ninth account on its face was proper 
as to charges of credit but the admin-, 
istrator did not have on hand the 
amount of money with which he was 
chargeable, and evidence warranted 
conclusion that administrator was 
short in cash in the sum of $6,033, 
such amount was chargeable against 
administrator de bonis non and his 
bondsmen together with interest at 6 
per cent. from date of withdrawal.—In 
re Chambers’ Estate, 36 N.W.2d 175, ap- 
Ee anal aie 24 N.H.2d 601, 186 Ohio 


Surety company could not complain 
as to interest charge of 6 per cent. on 
amount of money misappropriated by 
administrator de bonis non, on the 
ground that the administrator was not 
able to obtain a greater income than 
an average of 4 per eent., since one 
misappropriating money is chargeable 
not only with the amount misappropri- 
ated but with interest at the legal rate 
and cannot complain about a charge of 
a legal rate of interest——In re Cham- 
bers’ Hstate, 36 N.H.2d 175, appeal dis- 
missed 24 N.W.2d 601, 136 Ohio St. 202. 

S.C. Charging administrators. and 
their surety with interest on funds in 
their hands which they failed to dis- 
tribute to creditors was not an abuse 
of discretion where administrators filed 
only one return and that was three 
months late, all of assets of estate were 
not reduced to possession and certain 


” 
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unsecured creditors were paid in full 
despite insolvency. Code 1932, § 9012. 
Tate v. Mackey, 14 8.BH.2d 12, 196 


§ 2667 

Mo.App. In action by deceased’s di- 
vorced wife against. surety on adminis- 
trator’s bond to recover proceeds of 
life policy, amounting to $935.96; paid 
by circuit court clerk to administra- 
tor pending wife’s appeal in_ inter- 
leader proceeding between adminis- 
rator and wife involving proceeds, 
which appellate court awarded to wife, 
assessment against surety of $150 at- 
torney’s fee as for vexatious refusal to 
pay, was proper, where administrator 
had wrongfully refused to return to 
wife that part of proceeds, amounting 
to $238.88, expended by administrator 
for attorney’s fees and other expenses 
of administration._State ex rel. Gne- 
kow v. U. S. Fidelity & Guaranty Co., 
150'S.W.2d 581. 

$150 attorney’s fee awarded against 
surety on administrator’s bond for 
vexatious refusal to pay proceeds of 
insurance policy awarded to wife of 
deceased was not inadequate in view 
of amount involved and the issues.— 
State ex rel. Gnekow vy. U. S. Fidelity 
& Guaranty Co., 150 S.W.2d 581. 
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Del. The administration had at the 
domicile of a decedent is to be regard- 
ed as the “principal administration’’, 
and all other administrations, granted 
because of personal assets found in a 
state foreign to that of the domicile, are 
regarded as subordinate or “ancillary”. 
—New York Trust Co. v. Riley, 16 A.2d 
172, 

The administration at place of de- 
cedent’s domicile is in its nature gen- 
eral and unlimited, whereas ancillary 
administration in another. state is 
special and limited.—New York Trust 
Co. v. Riley, 16 A.2d 772. 

N.H. The office of administrator of 
decedent’s estate in one state is legally 
separate from the office of administra- 
tor of the estate of the same decedent 
in another state, even though same per- 
son receives letters of administration in 
both states —Keenan v. Tonry, 16 A.2d 
“705, 182 A.L.R. 1362, 

If mortgage on Massachusetts realty 
was to be foreclosed, ancillary adminis- 
tration had to be taken in Massachu- 
setts and administration of the asset 
involved came under supervision of the 
Massachusetts probate court.—Keenan 
vy. Tonry, 16 A.2d 705, 132 A.L.R, 1362. 


§ 2675 

Ariz. Though the law is that_ the 
title to personalty, wherever located, on 
the death of its owner, passes to his 
domiciliary representative, the repre- 
sentative’s letters authorize him to ad- 
minister the estate within his jurisdic- 
tion only, and hence where deceased 
who died in Arizona had property lo- 
eated both in Nebraska and in Arizona, 
there was necessity for ancillary ad- 
ministration in Nebraska.—In re No- 
Jan’s Estate, 108 P.2d 391. 

Property in Nebraska of a testator 
who died in Arizona should have been 
administered in Nebraska in order to 
protect local creditors, heirs, and devi- 
sees, if any.—In re Nolan’s Hstate, 108 
Pi2d 391. 
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Mo. The validity of appointment of 
ancillary administrator by probate 
eourt could not be questioned where 
several cases had been tried without 
raising such question and parties had 
acted on assumption that appointment 
was valid,. and to invalidate appoint- 
ment might seriously affect the validity 
of judgments in cases _tried.—In re 
Franz’ Estate, 145 S.W.2d 400. 

Wis. Under amended statute relat- 
ing to probate of wills, county court 
of Wau Claire county had jurisdiction 
to admit to probate the will of nonresi- 
dent who at time of death was domi- 
ciled in Texas, but who owned real 
estate and personal property in Wau 
Claire county and had creditors re- 
siding in that county, and court had 
jurisdiction to administer the real and 
personal estate located in Wau Claire 
county until will was admitted to pro- 
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bate in Texas, but after admission of 
the will to probate in Texas, the pro- 
ceedings in Wisconsin became ancillary 
and Wisconsin probate court had no 
further jurisdiction except to examine 
and allow final account of executors 
and require transfer of personal prop- 
erty to executors appointed by Texas 


court. St.19338, § 310.08; St.1935, §§ 
253.03, 310.08, 311.01.—In re Joyce’s 
Estate, 298 N.W. 579. 


§ 2684 

Conn. Whether property in hands of 
ancillary administrator in Connecticut 
should be remitted to principal ad- 
ministrator in another state or should 
be administered in Connecticut is a 
matter in legal discretion of Connecti- 
eut courts, but whether one course or 
the other should be adopted is a matter 
primarily for determination of court 
of probate having jurisdiction over 
estate.—Geenty v. Phoenix Mut. Life 
Ins. Co., 14 A.2d 720, 127 Conn. 107. 

Where a nonresident of Connecticut 
died leaving a will in which, her prop- 
erty was given to a nonresident trustee 
to hold and invest during lives of non- 
resident’s sons, who were also nonresi- 
dents, the income to be paid to them 
and at their death the principal to be 
distributed to their issue, or, in default 
of issue, to nonresident’s own issue, and 
an ancillary administrator of nonresi- 
dent’s estate recovered in Connecticut 
a judgment for money due estate, non- 
resident’s sons did not have such right 
in that money as constituted ‘“prop- 
erty” within Connecticut, and a Con- 
necticut court of equity did not have 
jurisdiction to seize upon money re- 
covered by judgment and hold it to 
meet demands of sons’ resident credi- 
tor. Gen.St.1930, § 5723.—Geenty v. 
Phenix Mut. Life Ins. Co., 14 A.2d 
720, 127 Conn, 107. 

§ 2686 

N.H. Administration only extends to 
assets of the intestate within the state 
where it was granted, and administra- 
tor appointed in one state has no pow- 
er over property in another state.— 
Keenan v. Tonry, 16 A.2d 705, 132 A.L. 
R. 1362. 

Ancillary administration in Massa- 
chusetts extends to all assets found 
within the state, and within the juris- 
diction where granted is exclusive of all 
other authority.—Keenan v. Tonry, 16 
A.2d 705, 182 A.L.R. 1362. 

Where same person receives letters 
of administration in two states, he is 
responsible in each state only for the 
assets which he obtained or should 
have obtained as a result of his ap- 
pointment as administrator by a court 
of that state-—Keenan v. Tonry, 16 A, 
2a 705, 132 eA Re s62° 

Even under mercantile theory, note 
and mortgage on Massachusetts land 
securing such note were assets for ad- 
ministration in Massachusetts, and sub- 
ject to sole jurisdiction of Massachu- 
setts court, when at time of testator’s 
decease they were held by a Massachu- 
setts bank as collateral security for tes- 
tator’s debt to bank.—Keenan v. Tonry, 
16 A.2d 705, 132, A.L:R. 1362. 

The Massachusetts statute providing 
that mortgagee’s executor or adminis- 
trator shall have same rights of entry 
and of action as mortgagee, is applica- 
ble solely to executors and administra- 
tors appointed in Massachusetts, and 
mortgage held by non-resident decedent 
ean be foreclosed, either by entry or 
under power of sale, only by ancillary 
administrator appointed in Massachu- 
setts. G.L.(Ter.Hd.) Mass. ¢. 206, § 9.— 
Keenan y. Tonry, 16 A.2d 705, 132 A.L. 
R. 1362. 

Whether ancillary administrator had 
authority to bid at foreclosure of mort- 
gage on Massachusetts real estate, and 
whether he was chargeable for malad- 
ministration because of arranging for 
purchase of the mortgaged property at 
foreclosure sale for benefit of the estate, 
could be answered only by determining 
the law of the situs of the assets, es- 
pecially where courts of the situs al- 
ready have before them a proceeding in 
which the issues may be raised and 
adjudicated.—Keenan vy. Tonry, 16 A.2d 
705, 1382 A.L.R. 1362. 

Any balance found due from ancillary 
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administrator appointed in Massachu- 
setts and decreed by Massachusetts 
court to be paid over to domiciliary 
executor must be accounted for in pro- 
bate court of New Hampshire by New 
Hampshire domiciliary executor.—Kee- 
ree Tonry, 16 A.2d 705, 132 A.L.R. 

N.Y.City Ct. Ordinarily, a volun- 
tary payment of insurance proceeds to 
ancillary administrator appointed in 
Alabama before appointment of a 
domiciliary administrator in New York 
would discharge obligation of insur- 
er, since full faith and credit would 
be given to the Alabama appointment, 
particularly where certificate of in- 
surance was not under seal and was 


therefore not a_ specialty.—Carr  v. 
Prudential Life Ins. Co. of America, 
27 ~ N.Y.S.2d 349. 


The finality of voluntary payment 
of insurance proceeds by insurer to 
ancillary administrator in Alabama. 
as a discharge, depended on ‘good 
faith”, which under the circumstances 
could only mean payment in absence 
of a knowledge of conflicting claims. 
—Carr v. Prudential Life Ins. Co.) of 
America, 27 N.Y.S.2d 349. 

Ohio App. The administration of 
estates has no extraterritorial opera- 
tion, and administration of an ancil- 
lary estate is concerned solely with 
the real and personal property of de- 
cedent located within territorial limits 
of the state in which ancillary ad- 
ministration is granted._In re Kel- 
ley’s Estate, 34 N.H.2d 34. 

Unless expressly otherwise provided 
by statute, ancillary administration 
is subservient only to rights of eredi- 
tors, legatees and distributees of a 
nonresident decedent who are resident 
within state where it is granted; and 
the residuum is transmissible to court 
of foreign state granting ancillary ad- 
ministration only when a final ac- 
count has been settled in a proper 
tribunal where the ancillary adminis- 
tration is granted, upon equitable 
principles adopted by its own law in 
the application and distribution of as- 
sets found therein, and, in applica- 
tion of such equitable principles, it 
is essential that status of whole es- 
tate, wherever situated, as to its as- 
sets and _ liabilities be considered.— 
In re Kelley’s Estate, 34 N.B.2d 34. 

The residuum of an ancillary estate 
when transmitted to state of domi- 
ciliary administration is to be there 
disposed of in accordance with laws 
of such state—In re Kelley’s Estate, 
34 N.H.2d 34. 


Under statute conferring jurisdiction 
upon probate court in ancillary ad- 
ministration to order residuum to be 
paid over to domiciliary administra- 
tor or executor, or to such persons 
entitled thereto, probate court, upon 
ordering payment from residuum of 
ancillary estate to legatees and dis- 
tributees who are residents of state. 
and to nonresident legatees of specific 
property within the state, shotéd or- 
der balance of residuum remaining 
after such payments to be paid to the 
domiciliary executor or administrator, 
since rights of nonresident creditors 
and distributees and legatees other 
than legatees of specific property with- 
in state in residuum were subject to 
adjudication only in domiciliary ad- 
ministration proceeding. Gen.Code, §§ 
10511-1 to 10511-31, and 10511-25(b); 
U.S.C.A.Const. art. 4, § 1—In re Kel- 
ley’s Hstate, 34 N.H.2d 34. 
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Ariz. Where deceased who died in 
Arizona, left property in both Arizona 
and Nebraska, assets of estate in Ne- 
braska should have been ascertained, 
determined, and disposed of according 
to the laws of Nebraska, and if, after 
that was done, there were left any as- 
sets, the assets should have been trans- 
mitted to the domiciliary representa- 
tive for distribution in accordance with 
the law of Arizona.—In re Nolan’s Ws- 
tate, 108 P.2d 891. j 

The domiciliary representative be- 
comes invested with the title to all of 
a deceased’s personalty wheresoever sit- 
uated, for the purpose of collecting the 
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effects of the estate, paying the debts, 
and making distribution of the residue 
according to the law of the place or di- 
rections of the will, and he continues to 
hold such title until an ancillary ad- 
ministrator is appointed, when the title 
to the estate in the ancillary jurisdic- 
tion vests in the latter.—In re Nolan’s 
Estate, 108 P.2d 391. 

N.H. A New Hampshire executor of 
one holding mortgage on Massachu- 
setts realty had no authority to fore- 
close such mortgage, except as _ ancil- 
lary administrator appointed in Massa- 
chusetts, and his actions in connection 
with foreclosure were subject to super- 
vision only by Massachusetts court, not 
by New Hampshire court. G.L.(Ter. 
Wd.) Mass. c. 206, § 9.—Keenan v. Ton- 
ry, 16 A.2d 705, 132 A.L.R. 1362. 

A New Hampshire domiciliary execu- 
tor had no power to intermeddle with 
Massachusetts assets.—Keenan vy. Ton- 
ry, 16 A.2d 705, 132 A.L.R. 1362. 
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Fla. An ancillary administrator may 


be authorized to sell real estate to pro- 


cure funds for paying costs, expenses 
and attorney’s fees incident to ancil- 
lary administration, notwithstanding 
existence of personal estate in juris- 
diction wherein domiciliary adminis- 
tration was had allegedly sufficient to 
pay such costs and expenses. Acts 
1933, c. 16103, §§ 105, 124, 188.—In 
re Wilson’s Hstate, 197 So. 557, 143 
Fla. 812. 
§ 2695 


Iowa. Where parties to proceedings 
against ancillary executor to establish 
elaims against estate upon notes, al- 
legedly executed by decedent stipu- 
lated that case should be tried as an 
equitable action, and trial was held 
as in equity, on appeal case was be- 
fore Supreme Court for trial de novo. 
Code 1935, §§ 10940, 11963; Const. 
art. 5, § 4.—In re Custer’s Hstate, 295 
N.W. 848. 

In proceedings against ancillary exec- 
ntor to establish claims against estate 
upon notes allegedly executed by de- 
eedent, where executor pleaded lack of 
eonsideration, and, after claimants 
made a prima facie case by offering 
notes and resting, executor introduced 
evidence that notes were without con- 
sideration, burden was upon claimants 
to introduce further evidence. Code 
1935, § 9484-—In re Custer’s Estate, 
295 N.W. 848. 

In proceedings against ancillary ex- 
ecutor to establish claims against es- 
tate upon notes allegedly executed by 
decedent evidence justified denial of 
claims on ground that claimants failed 
to establish consideration for notes by 
competent evidence. Code 1935, 8§ 
11257, 11258, 11963.—In re Custer’s 
Hstate, 295 N.W. 848. : 


N.Y¥.Sur. The remedy of one filing 
claim against decedent’s estate for er- 
ror, if any, in denial of claimant’s ap- 
plication to Supreme Court for order 
to publish summons against estate 
representative, residing in another 
state, was by appeal therefrom, not 
motion in accounting proceeding for 
trial of claim by court and jury. 
Surrogate’s Court Act, 211.—In re 
Fogel’s Estate, 27 N.Y.8.2d 389, 176 
Mise. 368. 

A claim against decedent’s estate for 
work, labor and services must be tried 
in accounting proceeding by court 
alone, and there is no basis for exer- 
eising discretion to order jury trial 
thereof because estate representative 
resides in another state and Supreme 
Court denied claimant’s application for 
order to publish summons. Surro- 
gate’s Court Act, § 211.—In re Fogel’s 
state, 27 N.Y.S.2d 389, 176 Mise, 
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N.Y.App.Div. An indenture, where- 
py, deceased directed payment of 1,- 
900 pounds to daughter, was con- 
strued in connection with two wills 
executed by deceased, one of which 
together with codicil thereto was made 
in New York and the other in Jamaica, 
and deceased held not to have in- 
tended the 1,000 pounds to be paid 
out of New York property, notwith- 
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standing absence of express declara- 
tion that the bequest should be a 
charge against Jamaica property as 
required by terms of Jamaica will.— 
In re. Levy’s Will, 26 N.Y.S.2d 226, 
261 App.Div. 947, affirming In re 
Levy’s Estate, 22 N.Y.S.2d 240, 174 
Mise. 923. 

N.Y.Sur. Where testatrix, who was 
a subject of Great Britain, executed in 
Jamaica a will dealing with New York 
property, a will dealing with property 
in Jamaica, and an indenture in which 
she covenanted with her daughter to 
pay to the daughter at the death of 
testatrix the sum of 1,000 pounds sterl- 
ing, and in which she provided that 
the indenture should be read and con- 
strued and should take effect in all re- 
spects according to the laws of Ja- 
maica, the covenanted amount of 1,- 
000 pounds was payable from testatrix’ 
assets in Jamaica rather than from her 
New York assets._In re Levy’s Es- 
tate, 22 N.Y.S.2d 240, 174 Misc. 923. 

Where it was determined that 
amount which testatrix had covenanted 
by indenture to pay to her daughter on 
testatrix’ death was payable from as- 
sets of testatrix in Jamaica rather 
than from assets of testatrix in New 
York, the rate of exchange to be em- 
ployed in payment of the covenanted 
amount was beyond jurisdiction of Sur- 
rogate’s Court in ,.New York.—In re 


Levy’s Estate, 22 N.Y.S.2d 240, 174 
Mise. 923. 
N.Y.Sur. The claim for money loan- 


ed against estate of testatrix’ son, who 
was domiciled in Hngland at time of 
his death, could not be asserted by the 
estate of another son of testatrix, who 
died a resident of New York, in ac- 
counting proceedings by trustee of 
trust created under testatrix’ will, but 
rather share of son who died a resi- 
dent of England would be paid to an- 
cillary representative of his estate ap- 
pointed in New York and claim of es- 
tate of other son could then be present- 
ed to ancillary representative.—In re 
Trotter’s Estate, 23 N.Y.S.2d 1007, 175 
Mise. 356. 


Ohio App. Unless expressly other- 
wise provided by statute, the rights 
of creditors, legatees and distributees 
who are not residents of state in 
which ancillary administration is 
granted are not the subject of ad; 
judication in ancillary administration. 
—In re Kelley’s Estate, 34 N.E.2d 34. 

The statute conferring jurisdiction 
upon probate court in ancillary ad- 
ministration to order residuum to be 
paid over to domiciliary administrator 
or executor, or to such persons en- 
titled thereto, would not be construed 


as intending to authorize probate 
court to order payments direct to 
nonresident creditors or to legatees 


and distributees who are not residents 
of state, except legatees of specific 
property within state, in view of 
rules of comity and provisions of fed- 
eral constitution prescribing that in 
each state full faith and credit shall 
be given to judicial proceedings of 
every other state. Gen.Code, §§ 10511- 
1 to_10511-31, and 10511-25(b); U.S. 
C.A.Const. art. 4, § 1.—In re Kelley’s 
Hstate, 34 N.H.2d 34. 

The domiciliary executor or another 
person making such claim hag burden 
of establishing that part of residuum 
of ancillary estate is required by 
domiciliary estate for payment of 
claims of creditors whose claims had 
been allowed by court of domiciliary 
administration. Gen.Code, §§ 10511-1 
to 10511-31, and 10511-25(b).—In re 
Kelley’s Hstate, 34 N.H.2d 34. 
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Conn. Where auuitary administra- 
tor was not a trustee of trust created 
by testatrix’ will, ancillary adminis- 
trator’s duty was to administer prop- 
erty included in trust and to distribute 
it to those entitled to receive it.— 
Geenty vy. Phoenix Mut. Life Ins. Co., 
14 A.2d 720, 127 Conn. 107, 

Ohio App. Unless expressly other- 
wise provided by statute, the rights of 
creditors, legatees and_ distributees 
who are not residents of state in 
which ancillary administration is 


‘lowed _ therein. 


granted are not the subject of ad- 
judication in ancillary administration. 
—In re Kelley’s Estate, 34 N.H.2d 34. 

The statute conferring’ jurisdiction 
upon probate court in ancillary ad- 
ministration to order residuum to 
paid over to domiciliary administrator 
or executor, or to such persons en- 
titled thereto, would not be construed 
as intending to authorize probate 
court to order payments direct to non- 
resident creditors or to legatees and 
distributees who are not residents of 
state, except legatees of specific prop- 
erty within state, in view of rules of 
comity and provisions of federal con- 
stitution prescribing that in each state 
full faith and credit shall be given to 
judicial proceedings of every other 
state. Gen.Code, se 10511-1 to 10511- 
31, and 10511-25(b); U.S.C.A.Const. 
art. 4, § 1—In re Kelley’s Hstate, 34 
N.B.2d 34... oes 

Under statute relating to distribu- 
tion of residuum of ancillary estate, 
where all of legatees to whom dis- 
tribution of residuum of ancillary es- 
tate was ordered made were legatees 
of specific bequests made payable to 
them out of proceeds of realty located 
in state, probate court was vested 
with authority to order ancillary ad- 
ministrator to make payment of re- 
spective legacies direct to legatees, if, 
taking into consideration status of 
whole estate of decedent, wherever 
situated, as to assets and _ liabilities, 
equitable principles of law of Ohio 
applicable to application and distribu- 
tion of assets of decedent’s estate, and 
particularly the equitable principle 
that creditors are entitled to priority 
of payment out of assets of an estate 
before legatees and distributees war- 
ranted the making of such_ order. 
Gen.Code §§ 10511-1 to 10511-31, and 
10511-25(b).—In re Kelley’s Estate, 34 
N.E.2d 34. 

Under statute relating to distribu- 
tion of residuum of ancillary estates, 
probate court, in ancillary administra- 
tion of estate of decedent, had no ju- 
risdiction over claims allowed by court 
of domiciliary administration, or to 
order ancillary administrator to re- 
quire claimants to present such claims 
to him for allowance or rejection, or 
to make their allowance or rejection 
a condition precedent to making of 
payments to legatees of specific be- 
quests made payable to them out of 
proceeds of realty located in state, or 
to order distribution of all funds of 
the residuum without regard _ to 
whether any part of such funds would 
be required by domiciliary adminis- 
tration of estate to pay claims al- 
Gen.Code §§ 10511-1 
to 10511-31, and 10511-25(b).—In re 
Kelley’s Estate, 34 N.H.2d 34. 

Pa.Orph. Where the ancillary ad- 
ministrator of a non-resident decedent 
Owning real estate in Pennsylvania is 
authorized by the Orphans’ Court un- 
der § 14 of the Fiduciaries Act of June 
Ty LOLG, Pel poe 20 a P EST Sip oto 
collect rents to pay debts, it is not 
necessary, for a creditor, to participate 
in the fund collected, to have obtained 
a lien against the real estate waders 15 
of the Widuciaries Act, 20 P.S. §§ 521- 
532. The latter section has no applica- 
tion to the rents sequestered under the 
formehenn re Reck’s Estate, 56 Montg. 
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D.C.N.Y. Where New Jersey admin- 
istrator obtained judgment in New Jer- 
sey on cause of action belonging to 
estate, the cause of action was merged 
in the judgment, which inured to the 
administrator as an individual, and 
he was entitled to sue thereon in fed- 
eral court in New York without sge- 
curing ancillary letters—Schlorer y. 
Mangin, 39 F.Supp. 64. 

Conn. In actions by ancillary ad- 
ministrator of estate of a testatrix who 
had died a resident of New York 
against insurance company to recover 
amount due upon life policies and by 
company against ancillary administra- 
tor and testatrix’ sons to recover money 
allegedly paid to sons under mistake, 
superior court did not have power to 
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assume primary jurisdiction to render 
judgments which would bring about 
administration of testatrix’ property 
in Connecticut.—Geenty v. Phoenix Mut. 
tg Ins. Co., 14 A.2d 720, 127 Conn. 
_An attempted garnishment of an an- 
cillary administrator of estate of testa- 
trix who died a resident of New York 
could not avail to give Connecticut 
courts jurisdiction of action by insur- 
ance company against ancillary admin- 
istrator and testatrix’ sons to recover 
money allegedly paid to sons under 
mistake concerning life policies, where 
ancillary administrator had no effects 
of sons in his hands and was not in- 
debted to them.—Geenty v. Phenix 


Mut. Life Ins. Co., 14 A.2d 720, 127 
Conn. 107, 
N.J.Sur. In proceeding by executor, 


named in holographic will probated in 
Pennsylvania, to set aside order of New 
Jersey court .granting letters of general 
administration, surrogate’s court could 
disregard executor’s failure to style it- 
self as executor in introduction to pe- 
tition, and could determine that execu- 
tor was suing as executor from allega- 
tions of petition. N.J.S.A. 2:31-4.—In 
re Gilbert’s Hstate, 15 A.2d 111. 18 N. 
will probated in Pennsylvania, sting as 
J.Mise. 540 

An executor named in holographic 
executor to set aside order of New Jer- 
sey surrogate’s court granting letters 
of general administration, must predi- 
cate its aufhority on New Jersey stat- 
ute relating to actions by or against 
foreign executors or administrators, and 
the filing of exemplified copy of let- 
ters. N.J.S.A. 2:31-4, 3:13-7.—In_ re 
Gilbert’s Estate, 15 A.2d 111, 18 N.J. 
Mise. 540. 

The New Jersey statute authorizing 
prosecution of any action in any court 
of New Jersey by a foreign executor 
or administrator authorized proceeding 
by executor, named in holographic will 
probated in Pennsylvania, to set aside 


‘order of New Jersey surrogate’s court 


granting letters of general administra- 
tion. N.J.S.A. 3:13-7.—In re Gilbert’s 
Hstate, 15 A.2d 111. 18 N.J.Misc. 540. 

The words ‘‘any action in any court 
of this state’ in New Jersey statute au- 
thorizing prosecution of any action in 
any court of New Jersey by foreign 
executor or administrator are not con- 
fined by words later appearing in the 
statute referring to ‘‘any action at law 
or suit in equity’’, since such words do 
not properly comprehend a proceeding 
in a prohate court. N.J.S.A. 3:13-7,— 
In re Gilbert’s Estate, 15 A.2d 111, 18 
N.J.Mise. 540. 

N.C. A foreign administrator has no 
authority in the state, and cannot sue or 
be sued as such, and since a nonresi- 
dent cannot be appointed administrator, 
there should be an ancillary adminis- 
tration by a proper person in the state. 
—Monfils v. Hazlewood, 10 S.H.2d 673, 
218 N.C. 215. 


§.C. In action by a certified public 
accountant against the administratrix 
of an estate for services rendered in 
effecting savings in settlement of tax 
claims against the estate, where ad- 
ministratrix could have contracted in 
her individual capacity but complaint 
did not allege that she could have con- 
tracted in representative capacity, ad- 
ministratrix had been appointed in 
Tennessee and there was _no ancillary 
administration in South Carolina, and 
there had been no showing of special 
circumstances under which a foreign 
administratrix could be sued on a con- 
tractual relation, the administratrix 
could not be joined as defendant in her 
representative capacity.—Dahlberg  v. 
Brown, 16 S.E.2d 284, 198 S.C. 1. 

Va. An administrator of decedent’s 
estate, appointed by a Tennessee court, 
unless such administrator had  ac- 
quired some status in Virginia, was 
without authority to institute an ac- 
tion on a Tennessee judgment in a 
Virginia justice court or a suit to set 
aside a deed as being in fraud_ of 
creditors.—Moore v. Smith, 15 8.H.2d 
43,177: Va. 621. 

The right of an administrator of the 
estate of a decedent to sue in the court 
of a state other than the state of such 
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admiuistrator’s appointment must be 
seasonably challenged.—Moore v. Smith, 
15 $.H.2d 48, 177 Va. 621. 


§ 2708 

Del. The statute providing that let- 
ters testamentary or of administration 
granted in any other state and produc- 
ed under the seal of office, or court, 
granting them, shall be_ received /in 
Delaware as competent authority to fhe 
executor or administrator therein nam- 
ed, permits suits to be brought by for- 
eign executors and administrators with- 
out grant of ancillary letters, but the 
statute refers alone to domiciliary 
executors or administrator's and not to 
subordinate or ancillary representa- 
tives. Rev.Code 1935, §§ 3868-3870.— 
ew York Trust Co. v. Riley, 16 A.2d 


N.Y.Sur. 


§ 2720 - 

Where the res of de- 
cedent’s estate is within Surrogate 
Court’s territorial jurisdiction, serv- 
ice of summons on estate representa- 
tive, residing in another state, by 
publication is proper method of in- 
stituting action on claim against es- 
tate-—In re Fogel’s Estate, 27 N.Y.S. 
2d 389, 176 Misc. 368. 

N.Y.City Ct. Foreign executors, ex- 
ecutrices or administrators are not 
subject to suit in the courts of New 


York.—Balter v. Webner, 23 N.Y.S.2d 
918, 175 Mise. 184. 
§ 2728 
Il.App. In suit involving trust in- 
strument and modification thereof, 


where ancillary administrator of bene- 
ficiary’s estate and its attorney render- 
ed valuable services in presenting to 
the court the contention of the deceased 
beneficiary’s creditors, the ancillary ad- 
ministrator and its attorneys were en- 
titled to reasonable fees notwithstand- 
ing the construction of the will of the 
beneficiary was not involved._Riggs 
v. Barrett, 32 -N.H.2d 382, 308 Ll.App. 
549; Riggs v. Barrett, 32 N.E.2d 392, 
308 Ill.App. 671. 

N.H. A New Hampshire court had 
no jurisdiction to determine liability 
of New Hampshire executor for shrink- 
age in value of Massachusetts real es- 
tate which executor, under Massachu- 
setts ancillary letters, foreclosed and 
bought in for the estate under a power 
of sale mortgage formerly held by tes- 
tator, even though parties invoked or 
submitted to New Hampshire jurisdic- 
tion.—Keenan v. Tonry, 16 A.2d 705. 
132 AVL.Re 1362. 

New Hampshire courts assumed to 
invade exclusive jurisdiction of Massa- 
chusetts by determining what allow- 
ance should be made to executor for 
his services and expenses in ancillary 
administration in Massachusetts.—Kee- 
ere Tonry, 16 A.2d 705, 132 A.L.R. 


§ 2732 

Ky. In proceeding by executor for 
settlement of its account, heirs could 
counterclaim for settlement of estate, 
for determination of question of equita- 
ble conversion, propriety of executor’s 
payment for repairs and upkeep, and 
collection and disbursement of rents 
and profits, and appointment of an ad- 
ministrator de bonis non to seek such 
relief was not required. Ky.St. § 
3846-1—Schott v. Schott’s Executor, 
149 S.W.2d 782, 286 Ky. 208. 
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Ind.App. If legatees named in will 
of widow of owner of stoek in private 
bank desired money upon such interest 
as the widow had in the stock and ad- 
ministrator failed and neglected to sell 
the stock and divide the proceeds, an 
administrator de bonis non could have 
been appointed to sell the stock.—Bickel 
v. Bibler, 32 N.H.2d 127. 

N.H. The probate court has power, 
upon proper petition and proof of dom- 
iciliary executor’s failure to exercise 
due diligence to hold the ancillary ad- 
ministrator appointed in Massachusetts 
to performance of his duties to remove 
executor and appoint an administra- 
tor with will annexed to take steps in 
Massachusetts to have liability of an- 
cillary administrator determined there 
and any balance in his hands turned 
over for administration in New Hamp- 
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shire-—Keenan vy. Tonry, 16 A.2d 705. 
132 A.L.R. 1362. 
§ 2737 

Iowa. The statutory priorities in 
the appointment of administrators ap- 
Ply only to an original appointment 
and not to an appointment made to fill 
a vacancy. Code 1939, §§ 11874, 11883, 
11884.—In re Christensen’s Estate, 296 
N.W. 198. 

Where after executor served for about 
six years vacancy occurred by reason 
of executor becoming of unsound mind 
and appointment of an administrator 
with will annexed was necessary, ap- 
pointment of executor’s guardian as 
administrator with will annexed was 
not improper as against contention that 
person chosen by remaindermen under 
the will had prior right to appoint- 
ment under statute, since priorities 
provided by statute apply only to orig- 
inal appointment of administrator. 
Code 1939, §§ 11874, 11883, 11884.—In 
re Christensen’s Hstate, 296 N.W. 198. 

The appointment of executor’s guar- 
dian as administrator with will an- 
nexed to fill vacancy occurring by rea- 
son of the executor being adjudged of 
unsound mind was not error on ground 
that guardian expressed willingness to 
serve without compensation, where such 
ground was not considered by trial 
court. Code 19389, §§ 11874, 11883, 
11884.—In re Christensen’s Hstate, 296 
N.W. 198. 

Where vacancy occurred by reason of 
executor becoming of unsound mind, 
appointment of executor’s guardian as 
administrator with will annexed for the 
best interests of the estate and to se- 
cure closeness of co-operation and ef- 
ficient management was not improper. 
Code 1929, §§ 11874, 11883, 11884.— 
ee re Christensen’s Estate, 296 N.W. 
198. 

Where vacancy occurred by reason of 
executor becoming of unsound mind, 
appointment of executor’s guardian as 
administrator with will annexed was 
not error on ground that guardian’s in- 
terests were conflicting because execu- 
tor was allegedly indebted to the es- 
tate, and that the appointment of guar- 
dian as administrator would make it 
impossible to secure an adjudication of 
such indebtedness, where attorney for 
administrator and guardian represent- 
ed to court that if necessary a special 
administrator would be appointed to 
facilitate determination of claims of 
parties. Code 1939, §§ 11874, 11883, 
11884, 12041 et seq.—In re Christen- 
sen’s Estate, 296 N.W. 198. 
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Kan. Appointment of administrator 
with the will annexed de bonis non was 
not void because no order for time and 
place of hearing on petition for ap- 
pointment was made, where testatrix 
died before July 1, 1939, and adminis- 
tration of the estate had been contin- 
uing for some years prior to date of 
appointment of administrator. Gen.St. 
Supp.1939, 59-1001 et seq.—Barrett y. 
McMannis, 110 P.2d 774, 153 Kan, 420. 
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Mass. A decree appointing a _per- 
son requested by heirs to be appointed 
as administrator of deceased after 
death of public administrator who was 
administering the estate imported a 
finding that person appointed was a 
“Suitable person” within statute au- 
thorizing the appointment of adminis- 
trators. G.L.(Ter.Ed.) c¢. 194, §§ 5, 
8, and § 7, as amended by St.1983, ¢. 


Oe ha ae v. Buckley, 29 N.H.2d 
733. 
N.C. An appointment of either an 


administrator de bonis non or an ad- 
ministrator de bonis non cum testa- 
mento annexo when there is no va- 
eancy in office of administrator or ex- 
ecutor is absolutely void and may be 
so declared even in a collateral pro- 
ceeding.—Edwards v. McLawbhorn, 11 8. 
W.2d 562, 218 N.C. 543. 

Ohio App. On hearing on an account 
filed on behalf of deceased adminis- 
trator by personal representative, sure- 
ty on the official bond of the deceased 
administrator could not collaterally at- 


tack the appointment of the personal 
representative. Gen.Code, § 10506-54,. 
—In re Chambers’ Estate, 36 N.W.2d 


; me A uh te 
EXECUTORS AND ADMINISTRATORS 2234 © 1 


> a 
ae 


pee 


§ 2741 
it the , 
i llegedly converted to former execu- probate, court had power to admit t 
136 Cte ae oie oe ope MA te tance on use was not prematurely will to probate and appoint another as 


The appointment of an administra- 
tor of estate of a deceased adminis- 
trator de bonis non with will annexed, 
for the purpose of filing the final ac- 
count in the estate in which the de- 
ceased was administrator, was proper 
regardless of whether deceased had any 
separate estate in his own right. Gen. 
Code, § 10506-55.—In re Chambers’ Hs- 
tate, 36 N.H.2d 175, appeal dismissed 
24 N.H.2d 601, 136 Ohio St. 202. 

Where, pending appointment of per- 
sonal representative of estate of de- 
ceased administrator de bonis non, act- 
ing probate judge was absent from his 
office for a few days, during which 
time a judge of the common pleas 
eourt acted in his stead, and certain 
entries in the journal were unsigned 
or improperly signed, defects in the 
record did not invalidate appointment 
of representative, since every probate 
judge is ex officio clerk of his own 
court and, as such clerk, entries made 
in his designated journals become or- 
ders, findings and judgments without 
same being signed when sanctioned by 
court.—In re Chambers’ Hstate, 36 N. 
H.2d 175, appeal dismissed 24 N.H.2d 
601, 1386 Ohio St. 202. 

Tex.Civ.App. Pursuant to county 
court order, not appealed from, accept- 
ing resignation of permanent adminis- 
trator of decedent’s estate and reliev- 
ing him from further duties thereto, 
such court was empowered to appoint 
another permanent administrator, and 
when resigned administrator delivered 
all assets of estate to such appointee, 
eounty court and district court on ap- 
peal thereto by certiorari were empow- 
ered to appoint another as subsequent 
permanent administrator, so that order 
appointing permanent administrator in 
succession to resigned administrator, 
together with district court’s judgment 
confirming such appointment on ap- 
peal, constituted final and legal remoy- 
al of resigned administrator from office 
as permanent administrator. Rey.St. 
1925, arts. 3367, 3470-3475.—Mellinger 
v. Nicholson, 142 S.W.2d 307, error dis- 
missed, judgment correct. 


§ 2751 

Cal. At common law, the authority 
of an administrator de bonis non did 
not extend to any property which had 
been administered by his predecessor, 
and administrator de bonis non there- 
fore had no office to perform in con- 
nection with a conversion of funds, 
which constituted an act of administra- 
tion.—Hill v. Superior Court in and 
for Alameda County, 106 P.2d 876, 
prior opinion 100 P.2d 526. 

At common law, an administrator de 
bonis non could not maintain an action 
at law against his predecessor for any- 
thing except unadministered effects ex- 
isting in specie.—Hill v. Superior Court 
in and for Alameda County, 106 P.2d 
876, prior opinion 100 P.2d 526. 

Under statutes, an administrator de 
bonis non must do everything neces- 
sary to completely administer the es- 
tate, and all the authority vested in his 
predecessor passes to him, and he may 
sue his predecessor for mismanagement 
or any other breach of duty whereby 
deceased’s property was diverted from 
the due course of administration. Pro- 
bate Code, § 612,—Hill v. Superior 
Court in and for Alameda County, 106 
P.2d 876, prior opinion 100 P.2d 526. 

Under statutes, action by special ad- 
ministrator against his predecessor for 
mismanagement or any breach of duty 
whereby property of deceased was di- 
verted from due course of administra- 
tion is maintainable on theory that 
although probate court has exclusive 
jurisdiction of settlement of an execu- 
tor’s account, a cause of action to re- 
cover value of property withheld or 
embezzled is not a demand for an ac- 
counting and an accounting is not 
necessary to determine its validity. 
Probate Code, § 612.—Hill v. Superior 
Court in and for Alameda County, 106 
P.2d 876, prior opinion 100 P.2d 526. 

Alleged cause of action by special 
administrator against former executor 
upon implied contract to repay money 


brought where based upon _ specific 
transactions and amount asserted to be 
due was definitely stated, notwithstand- 
ing former executor’s account had not 
yet been settled by _probate court. 
Probate Code, § 612.—Hill y. Superior 
Court in and for Alameda County, 106 
P.2d 876, prior opinion 100 P.2d 526. 

Minn. Administrator de bonis non 
was a trustee of estate’s property and 
bound to administer the estate in 
good faith, and was also bound to the 
highest degree of integrity in his re- 
lations therewith, especially where he 
was the chief beneficiary under pro- 
bate court’s decree.—Krzyzaniak v. St. 
Paul Mercury Indemnity Co. of St. 
Paul, 298 N.W. 365. 

Mo.App. A person who became ad- 
ministrator de bonis non of a deceased 
wife’s estate could file a motion in pro- 
bate court to vacate a void judgment 
of the court declaring that a trust ex- 
isted in personalty held by wife for 
husband’s benefit where record showed 
that such person, although not admin- 
istrator when motion was filed, became 
a party to cause before trial in Probate 
Court. Rev.St.1939, § 47, Mo.St.Ann. § 
47, p. 38—In re Main’s Hstate, 152 S. 
W.2d 696, transferred 146 S,W.2d 597. 

Ohio App. Where will granting tes- 
tator’s widow a life estate stated that 
upon death of wife administrator de 
bonis non should convert remaining 
property into money and divide among 
named beneficiaries, provision was val- 
id, although person who was to (fill 
office of administrator de bonis non 
was not named.—Junk vy. Logan, 35 N. 
E.2d 774. 

Ohio App. Where -administrator de 
bonis non withdrew cash assets 
which could not be traced to any in- 
vestment, and before filing his account 
returned the sum to bank in which 
funds were deposited, administrator 
was chargeable with interest on with- 
drawal, where there was evidence war- 
ranting a finding that there was defal- 
cation as to the sum withdrawn.—In re 
Chambers’ Hstate, 36 N.E.2d 175, ap- 
peal dismissed 24 N.H.2d 601, 136 
Ohio St. 202. 

Where it was duty of administrator 
de bonis non to invest assets of the 
estate and distribute income among 
beneficiaries, nothing less than negli- 
gence would make fiduciary liable for 
losses.—In re Chambers’ Estate, 36 N. 
H.2d 175, appeal dismissed 24 N.H.2d 
601, 186 Ohio St. 202. 

Where administrator de bonis non 
conveyed property to wife who a day 
or two later gave the administrator a 
mortgage on the property in return 
for a loan of estate funds, and at the 
time of the loan there was ample 
security for the loan, administrator was 
not negligent in failing to collect note 
after it became due where the depre- 
ciated value of the realty was due 
entirely to financial depression—In re 
Chambers’ Estate, 36 N.H.2d 175, ap- 
Deane tee ale 24 N.H.2d 601, 186 Ohio 
St. ‘ 

Pa.Com.Pl], Where an administrator 
d. b. n. ec. t. a. of the estate of A sues 
the administrator of A’s executor to 
recover the balance due on the de- 
fendant’s account filed in -the estate 
of A and distributed to the parties re- 
spectively entitled thereto, judgment 
will be entered against the plaintiff on 
the pleadings since his statement is 
not self sustaining.—Mest v. Seidel, 41 
D.& C. 482, 33 Berks 227. 

Under the Act 24 February 1834, 
P.L. 73 Section 31, and under the Act 
7 June 1917, P.L. 447, Section 3 (e), 
20 P.S. § 353, which is substantially 
similar, an administrator d. b. n. can 
recover from his predecessors all mon- 
eys, etc., in their hands belonging to 
the estate of the decedent, except such 
property, the administration of which 
is complete save for distribution, since 
to award such property to the admin- 
istrator d. b. n. would merely result in 
circuity and delay.—Mest y. Seidel, 41 
D.& C. 482, 33 Berks 227. 

§ 2757 

Ark. Where administrator was ap- 

pointed and will was produced for 


‘administrator with the 


will annexed.— 
Black vy. Mayberry, 149 S.W.2d 945. _ 

Del. An administrator with the wiil 
annexed may, in general, exercise the 
same powers and authority that could 
have been exercised by executor named 
in the will had he qualified.—New York 
Trust Co. vy. Riley, 16 A.2d 772. ‘ 

Ky. The object of the statute dealing 
with the appointment of administrator 
with will annexed, and providing that 
no person shall be eligible to appoint- 
ment as administrator with will an- 
nexed whose interests are antagonistic 
to the provisions of the will, was to 
prevent the appointment of a personal 
representative, who, as such, would be 
able or tempted to further his individu- 
al interests, to the detriment of the 
rights of others, but before the dis- 
qualification can attach, one must pos- 
sess or pretend to possess claim to some 
portion of the estate to be adminis- 
tered, which, if allowed or asserted, 
would diminish the shares of th2 bene- 
ficiaries, or at least subject them to 
delay, expense, or annoyance. Ky.St. 
§ 3891.—Gresham vy. Stacy, 152 8.W.2d 
290, 287 Ky. 114. 

Where will devised all property of 
testatrix to her son and daughter, share 
and share alike, but named no executor, 
county court did not abuse its discre- 
tion in appointing daughter as adminis- 
tratrix with will annexed over ob- 
jection that her interests were antag- 
onistic to the will because she had as- 
serted title to realty devised by the 
will under a deed which had been ad- 
judged invalid. Ky.St. § 8891.—Gres- 
Peay v. Stacy, 152 S.W.2d 290, 287 Ky. 

N.Y.Sur. Testator’s widow was enti- 
tled to issuance of letters of administra- 
tion with the will annexed as residuary 
legatee if no executor was named in the 
will.—In re Hazen’s Hstate, 25 N.Y.S.2d 
293, 175 Mise. 851. 

Where will directed that certain be- 
quest should be placed in trust and 
testator gave everything he owned ex- 
cept such bequest to his wife and ap- 
pointed wife and bank as trustees and 
will contained no direction in respect of 
trust or in respect of functions of trus- 
tees and made no use of word ‘“execu- 
tor’, testator’s widow was entitled to 
issuance of letters of administration 
with the will annexed.—In re Hazen’s 
Hstate, 25 N.Y.S.2d 2938, 175 Mise. 851. 

N.Y.Sur. Where the only executor 
appointed in will was eliminated from 
the plan of the will by a codicil, which 
was later revoked, the selection of an 
administrator cum testamento annexo 
became necessary by operation of law. 
—In re Hill’s Estate, 29 N.Y.S.2d 185, 
176 Misc. 774. 

§ 2775 

Ill.App. Testator’s son, applying for 
appointment of testator’s brother-in-law 
as administrator of estate with will an- 
nexed before estate was committed to 
public administrator on his prior ap- 
plication for such appointment, had 
right to nominate administrator, and 
public administrator could not secure 
letters to himself by objecting, though 
son’s application was not made within 
60 days after testator’s death. Smith- 
Hurd Stats. ¢. 3, §§ 1, 18.—In re Lin- 
coln’s Hstate, 35 N.H.2d 392, 310 Ill. 
App. 655. 

2777 


§ 

Pa. The fact that a bond and mort- 
gage received by life tenant with pow- 
er of sale as part of purchase price 
paid for realty of testator sold nearly 
two years after testator’s death were 
recognized by remainderman under 
testator’s will as assets of deceased 
life tenant’s estate would not affect 
the right of administrator de bonis 
non with will annexed of testator’s 
estate to recover such bond and mort- 
gage as being property rightfully be- 
longing to the estate for which h 
acted._In re Krick’s Hstate, 20 A.2 
195, 342 Pa. 212. 

R.I. Where will vested power to 
sell testatrix’ realty in ‘‘my executor,” 
and testatrix gave the power to person 
whom she named as executor to be ex- 
ercised by him as such only, and no 


a) 


7 


; aes 
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provision was made in the will against 
exercise of power by an administrator 
with will annexed, and executor died 
without having exercised power, legal 
title to realty, for purposes of sale, 
was in administratrix de bonis non 
with will annexed. Gen.Laws 1938, ec. 
575, § 24.—Trudeau vy. Collins, 16 A.2d 


346. 
§ 2779 

Ohio App. Administrator with will 
annexed had the same powers to sell 
assets of the estate as were given to 
executor named in the will. Gen.Code, 
Pe ee v. Phares, 32 N.H. 

Under will giving $25,000 to testa- 
tor’s wife, $20,000 to testator’s niece, 
$10,000 in money to a third named 
legatee and remainder of estate, wheth- 
er real or personal, to the same three 
donees in equal shares, and empower- 
ing executor to sell any or all of estate, 
administrator with the will annexed 
had power to sell any and all property 
in the estate and after payment of 
debts and legacies, if there were a bal- 
ance, to pay balance to the residuary 
legatees or turn over to them any prop- 
erty) not so sold. Gen.Code, § 10504-82. 


—Holly v. Phares, 32 N.H.2d 64. 
§ 2780 
C.C.A.Tex. Under Texas law, the 


powers of a temporary administrator 
are not required to be fixed by order 
of appointment and can be increased, 
changed or diminished thereafter. 
Vernon’s Ann.Civ.St. arts. 3373, 3378, 
3379.—Ash vy. Barnsdall Oil Co., 118 F. 
2d 699. 

Under Texas law, the statute under 
which temporary administrators are 
appointed must be strictly construed 
and the powers of temporary adminis- 
trators shall not be extended beyond 
those clearly intended to be conferred 
by the court appointing them. Ver- 
non’s Ann.Ciy.St. arts. 3373, 3378.—Ash 
v. Barnsdall Oil Co., 118 F.2d 699. 

Cal. The object of special adminis- 
tration is to preserve the estate until 
general letters testamentary or of ad- 
ministration are granted, and the execu- 
tor or administrator empowered to take 
charge of the estate.—O’Bryan v. Supe- 
rior Court of Los Angeles County, 116 

— Pp.2d 49. , 

The policy and purpose of the law is 
to give the court complete and continu- 
ous jurisdiction over decedents’ estates 
by special administration as long as 
there is no person entitled to take 
charge of the estate under a grant of 
general letters, whether the delay is 
occasioned through litigation or from 
any other cause—O’Bryan v, Superior 
Court of Los Angeles County, 116 P.2d 
49 


The statute, providing for the ap- 
pointment of special administrators, 
vests in the probate court very exten- 
sive powers in the matter of the_ap- 
pointment of such administrators. Pro- 
bate Code, § 461.—O’Bryan v. Superior 
Court of Los Angeles County, 116 P.2d 


A designing person, otherwise quali- 
fied and entitled ordinarily to prefer- 
ence, should not be permitted to obtain 
control of an estate, although tempo- 
rarily, by the exercise of undue in- 
fluence or by committing forgery, or 
other species of fraud in connection 
with the testamentary act, and thus de- 
prive the court of weighing the circum- 
stances appearing prior to the contest, 
and of exercising its discretion by 
placing the estate for the time being in 
the hands of a disinterested person,— 
O’Bryan y. Superior Court of Los An- 
geles County, 116 P.2d 49. 

There is a distinction between the 
interest of a representative under a will 
duly admitted to probate and that of 
an administrator who is the proponent 
of an unadmitted will under attack on 
the ground that such will is the prod- 
uct of fraud and undue influence of such 
administrator.—O’Bryan v, Superior 
Court of Los Angeles County, 116 P.2d 
49, 


Kan. In action to set aside assign- 
ments of personalty on ground of lack 
of mental capacity of and undue influ- 
ence and fraud allegedly practiced on 
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the assignor, procedure whereby at the 
close of the case a special administra- 
tor of the estate of the assignor was 
appointed by the probate court and was 
made a party plaintiff and carried on 
the action thereafter, was proper.— 
Brothers v. Adams, 107 P.2d 757, 152 
Kan. 675. 

Minn. The payment of debts of a 
deceased is beyond the function of a 
Special administrator.—_In re Palm’s 
Estate, 297 N.W. 765, second case. 

Special administrator had no general 
authority to advance funds of the 
estate to guardian of minor children 
of deceased._In re Palm’s Estate, 297 
N.W. 765, second case. 

Though special administrator had no 
authority to sell chattels belonging to 
estate, he would not be charged for 
the difference between the amount for 
which the chattels were purchased, and 
for which they were sold, where the 


estate was not prejudiced._In re 
Palm’s Estate, 297 N.W. 765, second 
case. 


Tex.Civ.App. A contest of probate of 
will by testator’s son rendered appoint- 
ment of temporary administrator prop- 
er and necessary.—Norwood v. Farmers 
& Merchants Nat. Bank of Abilene, 145 
S.W.2d 1100, error refused. 

Tex.Civ.App. The statute providing 
that temporary administrators. shall 
have only such rights and powers as 
are specifically expressed in the order 
of the court appointing them is to be 
strictly construed in limiting powers 
of temporary administrators. Vernon’s 
Ann.Civ.St. art. 3379.—Richardson_ v. 
Hughes, 146 S.W.2d 255, error dis- 
missed, judgment correct. 

An attempted renewal and extension 
of vendor’s lien notes by a temporary 
administrator who was directed to 
bring suit on notes was void and did 
not toll running of statutes of limita- 
tion against notes, in absence of show- 
ing express authority of temporary ad- 
ministrator to make extension. Ver- 
non’s. Ann.Civ.St. . arts:.3373, 3379, 
8432a, 5520, 5522, 6627.—Richardson v. 
Hughes, 146 S.W.2d 255, error dis- 
missed, judgment correct. 


2789 
Cal. Under express statutory provi- 
sion, the probate court has the power 
to appoint a special administrator with- 
out notice and such order of appoint- 
ment is not appealable. Probate Code, 
§ 461.—O’Bryan v. Superior Court of 
Los Angeles County, 116 P.2d 49. 
§ 2800 
N.H. Under statutes specifying duties 
of a special administrator, a special ad- 
ministrator, unless specifically author- 
ized by the judge of probate or the 
superior court, is only a temporary cus- 
todian of the estate of the decedent and 
his duties are only to preserve the es- 
tate intact during litigation concerning 
it and to do such acts as are reason- 
ably appropriate to that end, and, up- 
on termination of litigation and ap- 
pointment of a regular executor or 
administrator, to turn over to such 
regular executor or administrator the 
property and effects of decedent and 
to render an account to the court which 
appointed _ hiin, Pub.Laws_ 1926, ec. 
299, §§ 20-£2.—Ford v. Ford’s Estate, 
15 A.2d 866. 
§ 2803 
Tex.Civ-App. Where, upon death of 
one injured when struck by automobile, 
while his action against motorist was 
pending on appeal in Court of Civil Ap- 
peals, temporary administrator was ap- 
pointed to represent the estate on ap- 
peal, temporary administrator’s author- 
ity to act ceased after case had been 
affirmed, and hence trial court properly 
dismissed temporary administrator 
from suit against motorist’s liability 
insurer upon judgment against motor- 
ist, and permitted decedent’s wife, both 
individually and in capacity of tempo- 
rary administratrix, to  intervene.— 
Traders & General Ins. Co. v. Davis, 
142 §.W.2d 826, error dismissed, judg- 
ment correct. 
§ 2809 


Ala. Where administrator ad colli- 
gendum is person named in contested 
will as executrix, and the one who 


§ 2856 


propounded will for probate, on set- 
tlement of her accounts, if she has 
acted in good faith, the court may al- 
low administrator her reasonable ex- 
penses in will contest, unless court in 
its discretion finds that it would be 
inequitable to allow it out of the es- 
tate. Code 1923, §§ 5748, 5751—Hale 
v. Cox, 200 So. 772, 240 Ala. 622. 

N.H. Where a special administrator 
never asked for or received directions 
from the court which appointed him to 
do anything except file an inventory of 
and care for property intrusted to him, 
he lacked authority to seek to establish 
decedent’s will and he was not entitled 
to an allowance in his final account 
for expenses, counsel fees and disburse- 
ments sustained in unsuccessful at- 
tempt to probate purported last will of 
decedent. Pub.Laws 1926, @. 299, §§ 
hee noe v. Ford’s Estate, 15 A.2d 

Tex.Civ.App. A temporary adminis- 
trator appointed in will contest had the 
duty to take possession and preserve 
the entire community estate of deceased 
and surviving spouse—Norwood_ vy. 
Farmers & Merchants Nat. Bank of Abi- 
lene, 145 S.W.2d 1100, error refused. 

§ 2815 

Del.Ch. Coexecutors or administra- 
tors are ordinarily regarded as one 
person and in absence of fraud, the act 


of one in the regular course of admin- 
istration is usually binding on all, 
though some do not participate in the’ 
thing done, and are clearly opposed 
thereto, but the right of a coexecutor 
or administrator to vote corporate stock 
belonging to the estate ig not an act. 
in the “regular course of administra- 
tion’, and is governed by different prin- 
ciples.—Sellers v. Joseph Bancroft & 
Sons Co., 17 A.2d 831. 

Where executor of estate owning 
stock in corporation voted the stock in 
favor of proposed charter amendment, 
but coexecutor refused to join therein 
and vigorously protested against adop- 
tion of the amendment, the stock of 
the estate should not have been counted 
as having been voted in favor of the 
amendment.—Sellers v. Joseph Bancroft . 
& Sons Co., 17 A.2d 831. 

Pa.Com.Pl. In the absence of any di- 
rection in the will, one of three execu- 
tors can not properly confess a judg- 
ment against the estate without the 
knowledge or joinder of the other two. 
—Shamokin Packing Co. v. Kehler Ds- 
pate 40 D. & C. 529, 15 Northumb.L.J. 


Pa.Orph. Where the distributees of 
the estate of an intestate assigned their 
interest in the estate to A, and the 
administrator refused to make distribu- 
tion according to the Court’s adjudica- 
tion and subsequently died, the as- 
signee, A, may properly claim against . 
the estate of the administrator who is 
personally liable to A.—In re DeHa- 
ven’s Hstate, 33 Berks 81. 

Tex.Civ.App. Hach of two joint 
executors, jointly and severally requir- 
ed by will to file inventory and list of 
claims due testator’s estate and requir- 
ed to give separate accountings of their 
administration of estate on demand of 
beneficiaries under will, can legally 
act without other executor’s joinder in 
matters pertaining to estate, except sale 
of land, and act of each in connection 
with estate is binding on the other.— 
Kelly v. Lobit, 142 S.W.2d 301. 


§ 2832 
pea iad v. Smith [1941] 2 Dom.L. 
oo. 


. 


N.J. Whether an executor who leaves 
management of estate to a coexecutor 
ean disclaim liability for mismanage- 
ment of estate depends on proofs and 
one executor is not liable for miscon- 
duct of the other unless he knew or 
had notice of circumstances which 
should have aroused him to safeguard 
estate.—Brown v. Fidelity Union Trust 


Co., 15 A.2d 788, 128 N.J.Hq. ART 
§ 2856 
Cal. Where action on claim against 


estate was properly brought by claim- 
ant who was an executor, against the 
co-executor, the fact that in the orig- 
inal complaint the claimant also named 


§ 2856 


himself as defendant in his official ca- 
pacity as executor was not fatal, and 
the addition of the claimant’s name 
was no more than “surplusage’, es- 
pecially in view of subsequent amend- 
ment omitting the claimant’s name as 
a defendant.—Winder vy. Winder, 114 
P.2d 347, prior opinion 108 P.2d 681. 

Cal.App. A coexecutor’s claim 
against estate must be filed with clerk 
of court, who shall present it to pro- 
bate judge for allowance or rejection, 
and if claim is rejected, action may 
be filed against estate, in which event 
summons must be served upon probate 
judge, who shall appoint attorneys to 
defend the action at expense of the 
estate. Probate Code, § 703.—Winder 
v. Winder, 108 P.2d 681. 


§ 2869 
See In re Munsie [1941] 2 Dom.L.R. 
778. 


§ 2872 

Md. In absence of treaty or statute, 
a consular officer of foreign country has 
no right to administer.upon a dece- 
dent’s estate without judicial authoriza- 
eee neider vy. Hawkins, 16 A.2d 

The Treaty of Friendship, Commerce 
and Consular Rights between United 
States and Germany gives German con- 
sular officer right to be appointed as 
administrator of estate of German citi- 
zen dying intestate in United States, if 
appointment is within discretion of or- 
phans’ court and does not conflict with 
any law of state. Treaty between the 
United States and Germany, art. 24, 44 
Stat. 2153—Schneider v. Hawkins, 16 
A.2d 861. 

Treaty provisions that consular offi- 
eers shall enjoy all rights and privi- 
leges enjoyed by officers of same grade 
of most favored nation are not so man- 
datory as to require that state laws re- 
garding administration of decedents’ 
estates be superseded. Treaty between 
the United States and Germany, art. 17, 
44 Stat. 2147.—Schneider v. Hawkins, 
16 A.2d 861. 

As orphans’ court’s discretion in 
granting letters of administration on 
estate of German citizen dying intestate 
in state was not divested by _ treaty 
with Germany, such court’s order, re- 
fusing German consul’s application for 
such letters after appointing prior ap- 
plicants as administrators, must be af- 
firmed: «— Code’''.1939, art. 93, § 323 
Treaty between the United States and 
Germany, arts. 17, 24, 44 Stat. 2147, 
| Saeed v. Hawkins, 16 A.2d 

1. 

As German consul’s application for 
letters of administration on estate of 
German citizen dying intestate in state 
is presumed to have been made in dis- 
eharge of what applicant considered to 
be his official duty, costs incurred 
thereon must be paid out of estate, 
though application was properly re- 
fused by orphans’ court. Code 1939, 
art. 93, § 32; Treaty between the Unit- 
ed States and Germany, art. 24, 44 Stat. 
OS cre aaa v. Hawkins, 16 A.2d 
N.J.Ch. The treaty between the Unit- 
ed States and Germany, whereby the 
German Consular Officer was given the 
right to be appointed as administrator 
of any estate of a deceased having 
property in the United States when the 
next of kin are German nationals liv- 
ing in Germany, was, by virtue of the 
Constitution, the supreme law of the 
Jand, and courts could take judicial no- 
tice thereof. Treaty with Germany, Oct. 
14, 1925, arts. 21, 24, 25; 44 Stat. 2151, 
2153, 2154; U.S.C.A.Const. art. 6.— 
Seaboard Trust Co. v. Topken, 20 A.2 
709, 130 N.J.Eq. 46. 

N.J.Prerog. Under terms of treaties 
between United States and Poland, a 
resident of United States born in Aus- 
tro-Hungary, and who was never nat- 
uralized as a citizen of United States, 
became a citizen of Poland, and Polish 
Consulate was entitled to administra- 
tion upon such person’s estate, when 
the person died while a resident of 
New Jersey, in priority to a creditor of 
estate, in view of treaties between Unit- 
ed States and Poland, notwithstanding 
Poland has been overrun by Russia and 
Germany, where the United States re- 
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fused to recognize such conquests. N. 
J.S.A. 3:7-6—In re Swistak’s Estate, 
18 A.2d 561, 129 N.J.Wqg. 138. 

N.Y. Under statute providing that 
surrogate of Brie county shall ‘‘with- 
in ten days after September 1, 1914, and 
every five years thereafter’ appoint a 
public administrator “to take office im- 
mediately’ and to hold oflice for term 
of five years from first day of Jan- 
uary succeeding his appointment, Leg- 
islature included provision ‘‘to take 
office immediately” for purpose of 
avoiding delay in first appointment of 
a public administrator under the act, 
and in filling vacancies in such_ office 
whenever they occurred in midyear 
thereafter. Surrogate’s Court Act, § 
125.—People v. Dethloff, 28 N.W.2d 850 
283 N.Y, 309, reversing 19 N.Y.S.2d 
870, 259 App.Div. 480. 

Under statute providing that surro- 
gate of Hrie county shall “within ten 
days after September 1, 1914, and 
every five years thereafter’ appoint a 
public administrator ‘‘to take office 
immediately’ and to hold_ office for 
term of five years from first day of Jan- 
uary succeeding his appointment, a 
surrogate whose term of office expired 
on December 31 was not authorized to 
make appointment of public adminis- 
trator for term commencing January 
1 after expiration of surrogate’s term. 
Surrogate’s Court Act, § 125.—People 
v. Dethloff, 28 N.E.2d 850, 283 N.Y. 
309, reversing 19 N.Y.S.2d°-870, 259 
App.Div. 480. 


§ 2873 
Mass. The statute providing for the 
bp Nee hector: of public administrators, 
if possible, should be so construed as 
a whole so as to make it an effectual 
piece of legislation in harmony with 
common sense and sound reason, 3 
L.(Ter.Hd.) c. 194) §§ 5, 8, and § 7 
as amended by St.1933, c¢ 100.— 
Schenck v. Buckley, 29 N.BH.2d 733. 
Under statute providing that if after 
granting of letters of administration 
to a public administrator and before 
final settlement of estate an heir of de- 
ceased requests appointment of some 
other suitable person, probate court 
may grant letters of administration 
accordingly, where public administra- 
tor appointed as administrator of es- 
tate of deceased died before adminis- 
tration was complete and person re- 
quested by heirs to be ‘appointed ad- 
ministrator was appointed as adminis- 
trator before vacancy in the office of 
public administrator was filled, pro- 
bate court was without power there- 
after to grant administration to public 
administrator. G.L.(Ter.Ed.) ec. 194, 
5, 8, and § 7, as amended by St. 
1933, ¢. 100.—Schenck v. Buckley, 29 
N.H.2d 733. 
§ 2895 ( 


C.C.A.Tex. Under Texas law, a tes- 
tator may provide in his will that noth- 
ing be done in probate court beyond 
probate of will and filing of an inven- 
tory and ‘appraisement and list of 
claims, and a creditor may sue inde- 
pendent executor and after one year 
have judgment and execution running 
against the estate in his hands. Ver- 
non’s Ann.Civ.St.Tex. arts. 3436, 3437. 
—Hunt v. Seeley, 115 F.2d 205. 

Under Texas law, an independent ex- 
ecutor is not an “officer of the probate 
court’? administering for it a fund in 
its control. Vernon’s Ann.Ciy.St.Tex. 
arts. 3436, 3437.—Hunt y. Seeley, 115 
F.2d 205. 


Under Texas law, an “independent 
executor” is a sort of “trustee” admin- 
istering his trust according to the will 
and applicable laws, but not under the 
immediate control of a court. Vernon’s 
Ann.Ciy.St.Tex. arts. 3436, 3437.—Hunt 
v. Seeley, 115 F.2d 205. 

Where an estate is or becomes in- 
solvent, an independent executor must 
under Texas law see that a creditor 
with an execution obtains no prefer- 
ence over others of equal rank and may 
enjoin a sale to prevent it, and even if 
such creditor buys property at sheriff's 
sale he gets no preferential position. 
Vernon’s Ann.Ciy.St.Tex. arts. 3436, 
3437,—Hunt v. Seeley, 115 F.2d 205. 

Ga. Where testatrix provided that 
executor should act without giving 


, t 

2236 
bond, without making inventory or ap- 
praisement or without being called up- 
on to account for his acts, the testatrix 
did not intend that the executor should 
not be accountable where he was al- 
legedly guilty of waste and mismanage- 
ment, had commingled funds, was in- 
solvent and was incompetent from 
habitual intoxication—McCord vy. Wal- 
ton, 14 S.E.2d 723. 

Tex.Civ-App. The probate court has 
no jurisdiction to remove an_ inde- 
pendent executor because of misman- 
agement of the estate, except when 
he has been required under statute 
to give bond and has failed to do so. 
Rev.St.1925, arts. 3438, 3441.—EKdsall 
v. Hutchings, 143 S.W.2d 700, error re- 
fused. 

Tex.Civ.App. If property of de- 
ceased debtor is in the hands of an in- 
dependent executor, creditor may sub- 
ject it to his debt by the same meth- 
ods that were available while debtor 
was alive; attachment, garnishment or 
execution. Rev.St.1925, art. 3314.— 
Neyland v. Brammer, 146 S.W.2d 261, 
error dismissed, judgment correct. 

Tex.Civ.App. Under the statute au- 
thorizing a testator to provide that no 
action shall be had in the county court 
other than the probating of the will, 
etce., all that is required to create an 
independent administration is for the 
testator to nominate some one as in- 
dependent executor and provide that 
the probate court take no action in the 
estate other than that required by law. 
Vernon’s Ann.Civ.St. art. 3436.—Laney 
v. Cline, 150 S.W.2d 176, error dis- 
missed, judgment correct. 

_ That a husband and wife in their 
joint will designate each other as sur- 
vivor’ rather than executor or execu- 
trix does not exclude the intention of 
administration by an independent exec- 
utor. Vernon’s Ann.Civ.St. art. 3436. 
—Laney v. Cline, 150 S.W.2d 176, 
error dismissed, judgment correct. 

§ 2896 

C.C.A.N.M. Under Texas law, an in- 
dependent executrix can do anything in 
respect to an estate that an adminis- 
trator could do under order of the 
county court, including the making of 
distribution of property belonging to 
the estate to heirs or devisees without 
specific, judicial authority or sanction. 
—Cain v. Bowlby, 114 F.2d 619. 

After payment of deceased’s debts 
and cash bequest to deceased’s daugh- 
ter, who, except for deceased’s widow, 
was deceased’s sole heir and, except for 
the widow, the sole legatee under will 
executed in Texas, widow as residuary 
legatee became entitled to all remaining 
property belonging to the estate, and, 
as independent executrix, had the pow- 
er and authority to convey it to her- 
self, individually, as such legatee, and 
hence no formal transfer in writing of 
claim against owner of truck engaged 
in carrying freight for hire was re- 
quired, in order to entitle widow of 
deceased to maintain an action in fed- 
eral court for death of deceased in an 
automobile ‘collision in New Mexico. 
Rev.St.Tex.1925, art. 3436.—Cain  v. 
Bowlby, 114 F.2d 519. 


C.C.A.Tex. Where decree was enter- 
ed in federal court on an accounting 
in equity against independent executor 
of will of deceased wife and against 
administrator with will annexed of es- 
tate of deceased husband, community 
property of husband and wife which 
was in hands of the administrator and 
was under administration of the state 
probate court, was not subject to ex- 
ecution issued on the judgment, but 
the estate of the wife, which was joint- 
ly liable was subject to execution 
which was not required to wait on ad- 
ministrator’s sales. Vernon’s Ann.Civ. 
St.Tex. arts. 3436, 3437.—Hunt v. See- 
ley, 115 F.2d 205. . 

Lex.Civ.App. The power of widow, 
as independent executrix and trustee 
under husband’s will, to inecumber 
property of the estate other than her 
one-half community interest, depended 
on terms of the will.—Parks v, Purnell, 
144 S.W.2d 599. 

Under will giving widow as inde- 
pendent executrix and trustee the 
right to manage, control, and lease 


—— 


trust property for purpose of maintain- 
ing herself and other beneficiaries, and 
giving right to sell and dispose of any 
portion thereof, widow as trustee and 
independent executrix had power to 
mortgage the estate.—Parks v. Purnell, 
144 S.W.2d 599. 


§ 2903 

App.D.C. It is sufficient for purposes 
of requiring an accounting to the es- 
tate that the good will of a business 
- owned and operated by decedent at the 

time of his death had value to those 
who intermeddled with it, and that it 
may not have had value or may have 
had only a small value to others does 
not relieve intermeddlers from account- 
ing for the value which they received 
oe it—Burke v. Canfield, 121 F.2d 

Difficulties amounting even to practi- 
cal impossibility do not justify stran- 
gers to an estate though they be close- 
ly related to its beneficiaries, in taking 
out of the hands of the probate court 
and into their own hands the determi- 
nation of questions which the law has 
committed exclusively to the court’s 
judgment, and that is true although 
the interference is innocent and with- 
out intention to intrude on the func- 
tions of the court.—Burke vy. Canfield, 
Peter 2d)) Sit 

Evidence supported findings that fu- 
neral business owned and operated by 
decedent at her death had a good will 
which was “not terminated by dece- 
dent’s death, even though decedent’s 
sister became sole owner by survivor- 
ship of premises on which business was 
located, that good will had some value 
and was an asset of the estate, that sis- 
ter and manager intermeddled, and 
that administrator aided and abetted 
them in doing so, and hence adminis- 
trator, who omitted good will from in- 
ventory, refused to ask for probate 
eourt’s authority to sell good will or 
business as a going concern, and _ in- 
cluded no statement of income from 
business in his reports or accounting, 
was equally responsible with sister, if 
not more so, for her intermeddling.— 
Burke vy. Canfield. 121 F.2d 877. 


S.C. In action brought by executor 
de bonis non of the estate of testator 
against executor of estate of testator’s 
deceased daughter involving question of 
ownership of money found in a trunk 
in house in which testator had resided 
and in which his daughter continued to 
reside after the testator’s death, where- 
in it was established that the money or 
a major part of it belonged to the tes- 
tator’s estate, the estate of the deceased 
daugbter, who in-this regard was an 
“executrix de son tort,’ was liable to 
the executor de bonis non, and the 
burden was on executor of daughter’s 
estate to show if any lesser part than 
the whole should be exacted from that 
estate—Quick vy. Owens, 15 8.E.2d 837. 
198 S.C. 29. 

§ 2904 


La.App. Even if defendant took pos- 
session of estate of defendant’s de- 
ceased daughter-in-law as owner there- 
of, defendant did not become liable for 
payment of expenses of funeral of 
daughter-in-law by reason of statute 
concerning liability of a person who 
takes possession of a vacant succession 
for payment of debts of estate, since 
succession of daughter-in-law was not 
a “vacant succession” within the stat- 
ute. Civ.Code, arts. 1095, 1100.—R. S8. 
cpl Supply Co. v. Blackwell, 197 So. 


The statute concerning liability of a 
person who takes possession of a va- 
cant succession for payment of debts 
of estate is to be strictly construed. 
Ciyv.Code, art. 1100.—R. S. Allday Sup- 
Ply Co. v. Blackwell, 197 So. 202. 

La.App. A _ petition alleging exist- 
ence of named heirs of succession and 
charging particular heirs with failure 
to open succession and letting it re- 
main in state of vacant succession, 
and conversion of property. belonging 
to the succession, negatived existence 
of “vacant succession” as defined by 
statute, and hence statute fixing lia- 
bility of intermeddlers of a_ vacant 
succession was inapplicable. Revy.Ciy. 


e 
EXEMPTIONS 
Code, arts. 1095, 110U.-~-Davidson v. 
Davidson, 199 So. 447. 
§ 2922 

D.C.Mont. Where it appeared that 
representatives of regional agricul- 
tural credit corporation holding chat- 
tel mortgage were informed prior to 
sale that sale of mortgaged personalty 
pursuant to power of sale contained 
in mortgage would be illegal prior 
to appointment of deceased mort- 
gagor’s administrator, the administra- 
tor, when appointed, was entitled to 
recover from corporation double the 
value of property sold at sale. Rey. 
Codes Mont.1935, § 10140; Emergency 
Relief and Construction Act 1932, § 
201(e), 12 U.S.C.A. § 1148.—Chapman 
v. Regional Agricultural Credit Cor- 
poration of Spokane, Wash., 38 F. 
Supp. 604 


§ 2926 

§.C. In action brought by executor 
de bonis non of the estate of testator 
against executor of estate of testator’s 
deceased daughter involving question 
of ownership of money found in a 
trunk in house in which testator had 
resided and in which his daughter con- 
tinued to reside after the testator’s 
death, wherein it was established that 
the money or a major part of it be- 
longed to the testator’s estate, the es- 
tate of the deceased daughter who in 
this regard was an “executrix de son 
tort,’ was liable to the executor de 
bonis non, and the burden was on 
executor of daughter’s estate to show 
if any lesser part than the whole 
should be exacted from that estate.— 
quick v. Owens, 15 S.H.2d 837, 198 S. 


~ 29. 
EXEMPTIONS 


§ 2 

Minn. The purpose of an exemption 
from levy and sale is to protect a 
debtor and his family against absolute 
want by allowing them out of his prop- 
erty some reasonable means of support 
and education and the maintenance of 
the decencies and proprieties of life. 
Const. art. 1, § 12.—Poznanovic v. Maki, 
296 N.W. 415. 

Pa. Exemptions are in derogation of 
usual course of law and must be spe- 
cially allowed by statute—In re Yo- 
der’s Estate, 19 A.2d 139, 841 Pa. 81. 

Pa.Super. The purpose of the exemp- 
tion statute is to prevent a judgment 
debtor from being left destitute and 
wholly dependent on the public or 
charitably inclined persons, by permit- 
ting him to retain property or money 
to the amount of $300 to tide him over 
his financial extremity and the loss 
of his property by sale on execution 
process. 12 P.S. § 2161- et. seq.— 
Maschke, to Use of Ehnes, v. O’Brien, 
17 A.2d 9238, 142 Pa.Super. 559. 


§ 

C.C.A.Ohio. An exemption statute 
will be given a construction liberal to 
the debtor.—Doethlaff v. Penn Mut. Life 
Ins. Co.,, 447 Fs2d 582. 

Pa.Super. The exemption statute 
should be applied in the liberal and 
benevolent spirit in which it was enact- 
ed. 12 P.S. § 2161 et seq.—Maschke, to 
Use of Ehnes v. O’Brien, 17 A.2d 9238, 
142 Pa.Super. 559. 


D.C.Tenn. Under Tennessee law, ex- 
emption laws are to be construed _lib- 
erally in favor of exemptions. _ Pub. 
Acts Tenn.1939, c. 138, § 1—In re 
Isele, 33 F. Supp. 853. ; 

Pa.Com.Pl. Debtor’s exemption laws 
are to be liberally construed in favor 
of the exemption.—Crossniklaus v. Ki- 
secker, 30 Del.Co. 378. 

Wash. Homestead and exemption 
laws are favored in the law and are to 
be liberally construed.—State ex rel. 
White v. Douglas, 107 P.2d 593. 

§ 12 

Ohio App. A homestead exemption, 
or an exemption in lieu of homestead, 
is not a personal privilege of the 
debtor, but is for the benefit of the 
debtor’s family and the general pub- 
lic. Gen.Code, § 11738.—Troutman y. 
Bichar, 28 N.B.2d 953, 64 Ohio App. 
415. 

Homestead exemption laws, or ex- 
emption laws in lieu of homestead, 


§ 74 


should be liberally construed in fa- 
vor of a judgment debtor, and should 
be strictly construed against a judg- 
ment creditor. Gen.Code, § 11738.— 
Troutman y. Wichar, 28 N.EH.2d 953, 64 
Ohio App. 415. 

The United States government is not 
a “person” or a “corporation” within 
the meaning of the statute allowing a 
widow having custody of a minor child, 
if not the owner of a homestead, to 
hold exempt realty or personalty not 
to exceed $500 in value, in addition to 
chattel property otherwise by law ex- 
empted, but providing that such selec- 
tion shall not be made from money, 
salary, or wages due from any ‘‘per- 
son,” partnership, or ‘“corporation,” 
and hence widow was entitled to hold, 
as exempt, government bonds of the 
value of $500. Gen.Code, § 11738.— 
Troutman y. Wichar, 28 N.H.2d 953, 64 
Ohio App. 415. 


37 
Pa.Com.Pl. Where real estate held 
by husband and wife as tenants by en- 
tireties, is levied on upon an execution 
on a judgment against them individu- 
ally and as copartners, they are en- 
titled to a joint exemption of $300 un- 
der the Act of 9 April 1849, P.L. 533, 
Sec. 1, 12 P.S. § 2161, and not a sepa- 
rate exemption to each.—Crossniklaus 
v. Kisecker, 30 Del.Co. 378. 
§ 63 
Pa.Orph. The provision in the 
Wrongful Death Act of April 26, 1855. » 
P.L. 309, as amended by the Act of 
June. 7, 1911,..P.U. 678, 12.P.Sis8 1602. 
that any sum recovered thereunder shall 
go to the persons entitled thereto 
“without liability to creditors’, ex- 
empts sums recovered from claims of 
creditors of the decedent, but in no way 
exempts them from claims of creditors 
of beneficiaries——In re Butler’s Estate, 
38 D:-& C, 619. 
§ 74 


Wis. Under statute exempting a 
debtor’s wearing apparel from seizure 
and sale on execution, the value or 
amount of articles falling within class 
of wearing apparel is irrelevant to. 
question whether such articles are ex- 
empt, save in so far as such value or 
amount may be indicative of mala fides 
on part of debtor, or an intent to de- 
fraud his creditors. St.1939, § 272,18. 
—Milwaukee Accredited Schools of 
Beauty Culture v. Patti, 296 N.W. 616, 
237 Wis. 277. 

If wearing apparel claimed by a 
debtor to be exempt from seizure and 
sale on execution is so excessive in 
amount or value as, due regard being” 
had to condition and style of living, to 
create a conviction that debtor’s de- 
mand is made for purpose of defraud- 
ing creditors, debtor’s claim to exemp- 
tion will be disallowed in whole or in 
part by reason of fraud. St.1939, §: 
272.18.—Milwaukee Accredited Schools 
of Beauty Culture v. Patti, 296 N.W. 
616, 237 Wis. 277. 

Under statute exempting a debtor’s 
“wearing apparel’ from seizure and 
sale on execution, quoted words may 
include articles -worn on the person: 


other than hats, shoes, and what is 
commonly understood by the term 
“clothing”. St.1939, § 272.18.—Milwau- 


kee Accredited Schools of Beauty Cul- 
ee v. Patti, 296 N.W. 616, 237 Wis. 

Articles intended and adapted to be 
worn on the person and necessary to or 
promotive of protection of the person 
against elements, or personal comfort or 
decency, or serving to ornament the 
person, may be “wearing apparel” with- 
in statute exempting a debtor’s wear- 
ing apparel from seizure and sale on 
execution. §St.1939, § 272.18.—Milwau- 
kee Aceredited Schools of Beauty Cul- 
sete v. Patti, 296 N.W. 616, 237 Wis. 
fre 

A debtor’s wrist watch valued at $20 
and engagement and wedding rings 
valued at $50 and $20, respectively, 
were exempt from execution as ‘‘wear- 
ing apparel’ within statute exempting 
a debtor’s wearing apparel from _ sei- 
zure and sale’ on execution. St.1989, §& 
272.18.—Milwaukee Accredited Schools 
of Beauty Culture v. Patti, 296 N.W. 
G16.) 237 Wisieedue 
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Minn. +“Other person” within statute 
exempting from levy and sale the tools 
and instruments of a mechanic, miner, 
or “other person”, derives its meaning 
by association from the classes specifi- 
eally enumerated, and is restricted by 
that meaning. Mason’s Minn.St. 1927, 
 § 9447, subd. 8.—Poznanovie v. Maki, 
296 N.W. 415. . 

A farmer is not entitled to exemption 
‘as a mechanic, miner, or ‘other per- 
son’, within statute exempting from 
levy and sale the tools and instruments 
of a mechanic, miner, or ‘other per- 
_ son”, Mason’s Minn.St.1927, § 9447, 
subd. 8.—Poznanovie y. Maki, 296 N.W. 

4 > 


Oki. Tools and apparatus owned by 
the head of a family residing in the 
state and used by him in his trade or 


efforts or work with an associate or 
partner. 31 OkI.St.Ann. § 1.—Allen Vv. 
Clawson, 108 P.2d 121. 


; § 92 
: Minn. A “wagon”, within statute ex- 
--empting wagons from levy and sale, is 


_  ~Where statute exempting “vehicles” 
ay from levy and sale was changed by 

substituting the words ‘‘wagon, cart, or 
_ dray’” for the word ‘‘vehicle”’, a legis- 
; tive intent was manifested that only 


Poznanovic v. Maki, 296 N.W. 415. 

An automobile is not exempt from 
_ levy and sale as a “wagon” within ex- 
emption statute. Mason’s Minn.St. 
34 1927, § 9447, subd. 6.—Poznanovic vy. 
Maki, 296 N.W. ee 
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fh ae Pa.Com.Pl. All compensation for 
personal services, whether mental or 
manual are wages or salary within the 
Act of 1845, 42 P.S. §§ 881-886, 911, 
and are exempt from attachment. 
Funds in custodia legis are not at- 
Ee vie. Bair v. Newgeon, 29 Del. 


t Pa.Com.Pl. Under the Act of April 
15, 1845, P.L. 460, 42 P.S. § 886, the 
wages of any laborers, or salary of any 
- person in public or private employ- 
ment, shall not be liable to attachment 
in the hands of the employer.—¥First 
_ Nat. Bank v. Coveleskie, 8 Sch.Reg. 19. 


§ 103 
Pa.Com.Pl. Fees due or to become 
due an attorney-at-law are wages with- 
>in’ the meaning of the Act of April 
Welo, 845, Sec. 5, P..'459; 42 PS. 
886, and are exempt from attachment, 
_ —Bair v. Newgeon, 29 Del, 548. 


§ 104 
i Pa.Com.Pl. Architect’s compensation 
is wages within the meaning of the 
a statute and are exempt from attach- 
; ment.—Bair v. Nene 29 Del. 548, 


_ p.C.Va. Under Virginia statute ex- 
empting from distress, levy, garnish- 
ment, or other process, “wages” owing 
or to be owing to a laboring man who 
is a householder, “wages”, given its 
f widest scope, includes that which is 
_ pledged or paid for work or other 
services and given its narrower scope, 
includes pay given for labor, usually 
- manual or mechanical, at short stated 
intervals, as distinguished from _ sal- 
_ aries or fees. Code Va.1919, § 6555, as 
amended by Acts 1938, c. 356; and § 
6566.—In re Green, 34 F.Supp. 791. 
ae § 118 
_-- * Miss. The proceeds of war risk in- 
- gurance regardless of whether they are 
exempt under federal statute, are “ex- 
empt property” under Mississippi stat- 
ute. 38 U.S.C.A. § 454a; Code 1930, 
$ 1757.—Hill v. Ouzts, 200 So. 254. 
N.Y.City Ct. The annuity payable 
under annuity contract which con- 
tained no provision that benefits there- 


Ue te Dols c 


under should be exe 
process was not protecte 
process v o t 
jnsurance proceeds left with insurer 
under a trust or other agreement 
should not be subject to legal process 
if parties to trust or other agreement 
so agreed. Personal Property Law, § 
15.—Matulka v. Van Roosbroeck, 25 
N.Y.S.2d 240, affirmed 25 N.Y.S.2d 
247. 

Where insurer without intervention 
of beneficiary issued a ‘supplementary 
contract”. providing method of  per- 
forming insurer’s obligation under an- 
nuity contract, annuity payable under 
supplementary contract was not pro- 
tected from legal process by statutory 
provision that insurance proceeds left 
with insurer under trust or other 
agreement should not be subject to 
legal process if parties to trust or 
other agreement so agreed. Personal 
Property Law, § 15.—Matulka v. Van 
Roosbroeck, 25 N.Y.S.2d 240, affirmed 
25 N.Y:S.2d 247. 

The payments to be made to benefi- 
ciary under supplementary contract 
entered into by insurer with benefici- 
ary, providing method for paying pro- 
ceeds of three life policies under which 
beneficiary was entitled to a lump sum, 
were not protected against legal proc- 
ess by exemption provision of Person- 
al Property Law covering benefits un- 
der agreements between insured and 
insurer, since annuity payable under 
contract did not come to beneficiary 
by virtue of any agreement between 
insured and insurer. Personal Proper- 
ty Law, § 15.—Matulka v. Van Roos- 
broeck, 25 N.Y.S.2d 240, affirmed 25 
N.Y.S.2d 247. 

Ohio App. The cash surrender value 
of judgment debtor’s life policy in 
which creditor, who had recovered a 
judgment against debtor after obtain- 
ing a divorce from him, had been 
named as beneficiary was not exempt 
from execution under statute where 
debtor was not married and had no 
children or dependents. Gen.Code, § 
9394.—Hoffman v. Weiland, 29 N.W.2d 
33, 64 Ohio App. 467. 

The statute exempting contracts of 
life or endowment insurance, or an- 
nuities, from claims of creditors must 
be construed in light of its purpose, 
which is to provide an exemption to an 
insured debtor in proceeds or avails of 
life or endowment insurance, or an- 
nuities, in order to protect his wife 
or children or other relatives, or any 
creditor, named as beneficiary. Gen. 
Code, § 9394.—Hoffman v. Weiland, 29 
N.H.2d 33, 64 Ohio App. 467. 


§ 119 

Ill.App. The former statutory ex- 
emption of proceeds of policy taken 
by wife on husband’s life was extend- 
ed to all cases where the husband him- 
self procures policy for wife or chil- 
dren or both, I1l.Rev.St.1935, e¢. 73, 
§ 231.—Vieth v. Chicago Title & Trust 
Co., 30 N.H.2d 126, 307 Ill.App. 99. 


§ 128 
Pa.Com.Pl. Accumulations resulting 
from the payment of benefits to a 


World War veteran are not, in the 
hands of his guardian, exempted from 
the claims of his creditors, by the Act 
of Congress of August 12, 1935, 49 
Stat: at L. 609, par. 3,38 U.S.C.A. § 
454a, or any other statute—In re 
Fine 415 Wen bo Orel oe 

Pa.Com.Pl. Where a county institu- 
tion district had cared for and main- 
tained an indigent ward whose guard- 
ian received funds from veterans’ bu- 
reau after he had been placed in a gov- 
ernment hospital, and, to an action by 
the district for moneys thus expended, 
the guardian defends on the grounds 
that the fund so received by it was not 
subject to a creditor’s claim and that 
action was barred by the Statute of 
Limitations. Held, that judgment will 
be entered in favor of the district and 
against the guardian. Both defenses 
are legally untenable, as, after pension 
money was paid to the guardian it 
properly became subject to a ereditor’s 
claim; and the bar of the Statute of 
Limitations does not operate against a 
municipality for reimbursement for 
moneys spent by it for such mainte- 


by statutory provision that 


200 So. 254. 

N.Y.CityCt. Where annuity contract 
contained no provision purporting to 
protect against legal process payments 
to be made thereunder, payments were 
not exempt from legal process under 
former statute relating to exemption of 
benefits under annuity contracts. In- 
surance Law, § 55-c, as added by Laws 
1935, ¢c. 490.—Matulka v. Van Roos- 
broeck, 25 N.Y.S.2d 240, affirmed 25 
N.Y.S.2d 247. 

Where insurer without intervention 
of beneficiary issued a “supplementary 
contract” providing method of perform- 
ing its obligation under annuity’ con- 
tract, payments under supplementary 
contract were not exempt from legal 
process under former statute exempting 
benefits under annuity contracts. In- 
surance Law, § 55-c, as added by Laws 
1935, ec. 490.—Matulka v. Van Roos- 
broeck, 25 N.Y.S.2d 240, affirmed 25 
N.Y.S.2d 247. g 

Even if supplementary contract which 
was issued by insurer without inter- 
vention of beneficiary, and which pro- 
vided method for making payments due 
under annuity contract, constituted an 
annuity contract within former statute 
exempting benefits thereunder from le- 
gal process, payments to be made under 
supplementary contract would not be 
protected by statute from legal process 
where beneficiary was not the person 
who paid the consideration as required 
by statute. Insurance Law, § 55-c, as 
added by Laws 1935, e. 
v. Van Roosbroeck, 25 N.Y.S.2d 240, 
affirmed 25 N.Y.S.2d 247. 


Under former statute providing that 
certain benefits under annuity contracts 
should not be subject to legal process, 
payments due under insurer’s supple- 
mentary contract with beneficiary, pro- 
viding method for paying proceeds of 
life policies under which beneficiary 
was entitled to lump sum, were not 
protected against an execution under 
provision of Civil Practice Act author- 
izing levy upon earnings or income or 
against legal process directed against 
any surplus beyond sum necessary for 
education and support. Civil Practice 
Act, § 684; Insurance Law, § 55-c, as 
added by Laws 1935, c. 490.—Matulka 
v. Van Roosbroeck, 25 N.Y.S.2d 240, 
affirmed 25 N.Y.S.2d 247. 

Under former statute providing that 
benefits accruing under annuity con- 
tract to person paying consideration 
therefor should not be subject to legal 
process’ except as provided therein, 
payments due under insurer’s supple- 
mentary contract with beneficiary pro- 
viding method for paying proceeds of 
life policies under which beneficiary 
was entitled to a lump sum were pro- 
tected against legal process to extent 
provided by statute, since beneficiary 
was the one who paid the consideration 
for supplementary contract. Civil 
Practice Act, § 684; Insurance Law, § 
55-c, as added by Laws 1935, e. 490.— 
Matulka v. Van Roosbroeck, 25 N.Y.S. 
2d 240, affirmed 25 N.Y.S.2d 247. 

_ A supplementary contract issued by 
insurer without intervention of bene- 
ficiary providing method for paying 
amount due under an annuity contract 
was not void as against beneficiary’s 


creditors within provision of former. 


statute protecting from legal process 
benefits payable under annuity contract 
except where consideration for contract 
had been paid with intent to defraud, 
since supplementary contract was mere 
expression of insurer’s obligation under 
original annuity contract. Insurance 
Law, § 55-c, as added by Laws 1935, 
490,.—Matulka v. Van Roosbroeck, 25 
N.Y.S.2d 240, affirmed 25 N.Y.8.2d 247, 
§ 137 

Cal. Where exempt property is con- 

verted into cash in hands of husband, 
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490.—Matulka 
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or such money is being held for him 
by a third person subject to re- 
linguishment upon husband’s demand 
or stipulation, husband cannot assert 
that he is not financially able to re- 
spond to the decree of the court direct- 
ing him to pay alimony, attorney’s 
fees, or costs in an action for divorce, 
and if he fails to pay the award _he is 
guilty of “contempt.’—Ex parte Small- 
bone, 106 P.2d 873. 

Ga. While provisions of World War 
Veterans’ Act exempting payments of 
benefits under laws relating. to vet- 
erans from claims of creditors protects 
funds after their receipt, and even 
after their deposit in a bank, prop- 
erty, real or personal, although pur- 
chased with such funds, does not fall 
within exemption. 388 U.S.C.A. §§ 54, 
454a; World War Veterans’ Act of 
1924, § 22, 38 U.S.C.A. § 454.—Hannah 
vy. Hannah, 11 §8.H.2d 779, 191 Ga. 134. 

Personal property purchased by fath- 
er of a deceased veteran with com- 
pensation payments made to father 
under World War Veterans’ Act was 
not exempt under the act from claims 
of the father’s wife for alimony, includ- 
ing a reasonable attorney’s fee. Code 
1933, § 30-203; 88 U.S.C.A. §§ 54, 454a; 
World War Veterans’ Act of 1924, § 
22, 38 U.S.C.A. § 454.—Hannah y. Han- 
mah, 11 S.H.2d 779, 191 Ga. 134. 

N.Y.App.Div. The statute relating to 
exemptions to members in military or 
naval service includes real estate pur- 
chased with\a pension. Civil Practice 
Act, § 667.—In re Stevens’ Hstate, 24 N. 
Y.S.2d 786, 261 eyring 48. 


Wa. Where it was adjudicated in a 
proceeding to which party in posses- 
sion of property was a party that prop- 
erty belonged to defendant in distress 
warrant and was subject to levy, that 
adjudication became the “law of the 
case’ and party’s possession of prop- 
erty contrary to that adjudication was 
unlawful, and the statute providing for 
‘“ynoor debtor’s exemption” did not con- 
template that such an intruder could 
have property set aside for the use of 
himself and his family. Code 1919, § 
6552, as amended by Acts 1934, c. 252 
and’ Acts!" 1936. ¢@.' 187-' §$ 6553, as 
amended by Acts 1932, ¢. 150.—Bos- 
well v. Lipscomb, 14 §8.H.2d 305, 177 
Va. 309. 

Where it was adjudicated in a pro- 
ceeding to which party in possession of 
property was.a party that property be- 
longed to defendant in distress warrant 
and was subject to levy, party’s pos- 
session contrary to that adjudication 
was unlawful, and his claim that cer- 
tain property was exempt to him un- 
der statute should have been denied 
and he should have been required to 
deliver to sheriff all property subject 
to levy still in his possession and 
should have been held liable for value 
of property which he had disposed of. 
Code 1919, § 6552. as amended by Acts 
1934, ¢e.° 252, and Acts’ 1936, ¢. 187; 
§ 6553, as amended by Acts 1932, c¢. 
150.—Boswell v. Lipscomb, 14 S.H.2d 
805) 177 Va. 309. 

’ § 145 

Okl. A tenant in common is general- 
ly allowed to claim an exemption in his 
individual interest in a chattel, and 
by the weight of authority it makes 
no difference in the application of the 
rule though the property is of such a 
nature as to be incapable of division 
in kind.—Allen v. Clawson, 108 P.2d 
121. 

§ 146 

Okl. Tools and apparatus owned by 
the head of a family residing in the 
state and used by him in his trade or 
profession of printing or publishing 
are exempt from execution and forced 
sale for the payment of debts, and 
such right to exemption is not lost or 
destroyed by reason of the fact that 
such owner uses such property in his 
efforts or work with an associate or 
partner. 31 Okl.St.Ann, § 1.—Allen v. 
Clawson, 108 P.2d 121. 


150 
Pa.Super. A judgment debtor whose 
automobile was the sole article of prop- 
erty levied upon in execution was en- 


EXEMPTIONS 
titled under claim for exemption sea- 
sonably made within a few days after 
levy and before sale was advertised, to 
receive from the sheriff $300 out of the 
proceeds of sale. 12 P.S. §§ 2161 et 
seq., 2166, 20 P.S. § 321 et seq.—Masch- 
ke, to Use of Ehneg y. O’Brien, 17 A.2d 
923, 142 Pa.Super. 559. 
153 


Ohio App. Every judgment debtor 
entitled to exemption may at all times 
keep in possession and hold exempt 
selected property not exceeding $500 
in addition to amount otherwise ex- 
empted, notwithstanding former al- 
lowance of exemption, against the same 
judgment out of the same or other 
property. Gen.Code, § 11738.—Sweigart 
v. Sweigart, 35 N.E.2d 578. 

Where divorced husband who had 
remarried successfully claimed exemp- 
tions for all property seized under ex- 
ecution issued on alimony judgment, 
and divorced wife subsequently caused 
alias execution to issue for balance due 
on the judgment, husband could claim 
exemption with respect to growing 
crops seized thereunder on ground that 
he was married and not owner of a 
homestead. Gen.Code, §§ 11653 et seq., 
11725 to 11739.—Sweigart v. Sweigart, 
35 N.H.2d 578. 

: § 154 

Ga. Alimony is not such a “debt” 
or “claim” as was intended to be 
exempted by section of World War 
Veterans’: Act exempting payments of 
benefits under laws relating to veterans 
from claims of creditors. 38 U.S.C.A. 
§§ 54, 454a; World War Veterans’ Act 
of 1924, § 22, 38 U.S.C.A. § 454.—Han- 
bye v. Hannah, 11 S.E.2d 779, 191 Ga. 

Under section of World War Vet- 
erans’ Act exempting payments of 
benefits under laws relating to veterans 
from claims of creditors, the language 
“and shall not be liable to attachment, 
levy, or seizure by or under any legal 
or equitable process whatever” does 
not extend exemption beyond claims 
of creditors to cover a claim of such 
character as alimony. 388 U.S.C.A. §§ 
54, 454a; World War Veterans’ Act of 
1924, § 22, 88 U.S.C.A. § 454.—Hannah 
vy. Hannah, 11 §.0.2d 779, 191 Ga. 134. 

Compensation payments made to the 
father of a deceased veteran under 
World War Veterans’ Act were not 
exempted by provisions of act from 
claim of alimony by father’s second 
wife and hence trial judge could con- 
sider such payments as part of father’s 
“available resources” in making award 
of temporary alimony. Code 1938, 
30-203; 38 U.S.C.A. §§ 54, 454a; World 
War Veterans’ Act of 1924, § 22, 38 U.S. 


C.A. § 454.—Hannah v. Hannah, 11 
S$.H.2d 779, 191 Ga. 134. ’ 
N.Y.Sup. The statutory exemption 


of disability insurance payments from 
liability for debts generally did not 
exempt disability payments due for- 
mer husband from an insurance com- 
pany from liability for alimony award- 
ed to former wife. Insurance Law, 
166, subd. 2.—Franklin y. Franklin, 
98° N.Y-Si2d) 195, 176 Mise. 612° 

Ohio App. Exemptions are granted 
for the “welfare ofthe family,’ mean- 
ing protection of debtor from _ insist- 
ent ereditors, and Legislature did not 
anticipate the fact that creditor might 
be a deserted wife rearing the debtor’s 
ehildren. Gen.Code, §§ 11653 et seq., 
11725 to 11739.—Sweigart vy. Sweigart, 
35 N.E.2d 578. 


§ 167 
Cal. There is no exception in the 
exemption laws which authorizes the 


satisfaction of an alimony judgment 
out of the exempt property belonging 
to the husband, and the court cannot 
read such exception into the law in 
the absence of waiver of the exemption 
by the husband.—Ex parte Smallbone, 
106 P.2d 873. 

Where husband was financially able, 
from funds accruing from pension pay- 
ments, to respond to order of court 
directing him to pay amount of judg- 
ment for alimony, attorney’s fees and 
eosts recovered against him, without 
requiring him to sell or incumber 
specific property exempt from execu- 


§ 220 


tion, husband was not entitled to dis- 
charge from custody on ground that 
he could not be required to withdraw 
accrued pension money to discharge his 
Red ue ser Hx parte Smallbone, 106 


§ 169 \ 

Minn. The laws exempting the prop- 
erty of cemetery -corporations from 
levy of execution relate to debts and 
obligations voluntarily incurred and 
do not relate to taxes.—Christgau vy. 
Woodlawn Cemetery Ass’n, Winona, 
293 N.W. 619. 

Pa.Orph. Neither section 5 of the 
Act of April 15, 1845, P.L. 459, 42 PS: 
§ 886, exempting wages from attach- 
ment, nor section 1 of the Act of April 
9, 1849, P.L. 533, 12 P.S. §§ 21161-2165, 
granting debtors an exemption of $300, 
may be invoked against the Common- 
wealth in a claim by it for reimburse- 
ment for public assistance payments, 
not only because exemption statutes 
may not be invoked against the Com- 
monwealth,. but also because the liabil- 
ity to reimburse the Commonwealth for 
public assistance payments is not such 
a contractual relationship as is con- 
templated by the exemption statutes.— 
In re Blum’s Estate, 38 D. & C. 598, 
54 York 81. 

§ 176 


N.Y.Sup. Liability to pay alimony 
is within the phrase “liability incurred 
for necessaries furnished the insured’’ 
within meaning of statute, exempting 
disability insurance payments from 
liability for debts generally, but mak- 
ing an exception in case of liability 


incurred for necessaries. Insurance 

Law, § 166, subd. 2.:—Franklin y- 

Pe ame: 28 N.Y.S.2d 195, 176 Mise: 
§ 179 

N.Y.City Ct. A judgment against 

seaman, which was apparently for 


board and lodging of daughter of sea- 
man, was not an “order by any court 
regarding the payment by any seaman 
of any part of his wages for the sup- 
port of his wife and minor children” 
within federal statute providing that 
prohibition against attachment or ar- 
restment of seaman’s wages should not 
interfere with such an order, since 
statute referred to orders such as 
might be made in matrimonial action 
or by court having jurisdiction to make 
similar orders, such as Domestic Rela- 
tions Court of the City of New York. 
46 U.S.C.A. § 601.—Cunningham y. Mc- 
Cullough, 22 Ny eee TOE 


§ 

Ohio App. The giving of an _ inef- 
fectual chattel mortgage by a married 
man on household property without his 
wife’s knowledge and consent, in’ or- 
der to secure a loan, and the giving 
of a note in pursuance thereto by the 
married man, did not invalidate the 
note or deprive the payee of the note 
of its right to pursue its statutory rem- 
edy for collection of the judgment on 
the note. Gen.Code, § 8565-1.—Schaub 
v. Welfare Finance Corporation, 29 N. 
H.2d 223, 65 Ohio App. 68. 

§ 190 

Pa.Com.Pl. Where a debtor has 
waived the benefit of any exemption 
laws at the time of contracting the 
debt, the waiver need not be filed at the 
time of entry of judgment on the debt; 
all that it is necessary is to call the 
waiver to the sheriff’s attention at the 
time of execution on the judgment, in 
the event that the debtor asserts any 
claim to exemption.—Opportunity 
Building & Loan Ass’n y. Silverman, 38 
Di& C575. 

§ 220 


Ark. Every citizen of Arkansas is 
entitled to exemptions provided for in 
Constitution and statutes, but in order 
to obtain exemption, he must comply 
with the law. Pope’s Dig. § 7188 et 
seq.—Griffin v. Puryear-Meyer Grocery 
Co., 151 S.W.2d 656. 

Ohio App. The statute allowing a 
debtor upon whom a demand has been 
made in accordance with garnishment 
statute to apply to a municipal court 
judge for appointment of a trustee to 
receive and distribute among creditors 
that portion of debtor’s earnings not 
exempt from execution, attachment, or 


ae oe 


ae wet 5 : eX _ my 
oceedings in aid of execution, I 
purpose of protecting indigent debtor 
gainst incessant bombardment of 
_ creditors seeking by garnishment to 
- seize the small margin of his wages 
over his statutory exemptions. Gen. 
Code, §§ 10272, 11728-1—Gerlach v. 
een, 380 N.H.2d 568, 65 Ohio App. 


W.Va. The statutory regulations for 
the assertion of an exemption of per- 
sonal property from levy are exclu- 
- sive. Code Supp.1939, 38-5A-9, 38-5B- 
4 12; Code 1931. 38-8-1 et seq.; Const. 
f sae § 48.—Kincaid vy, Vinson, 14 S. 


. 


} } § 227 

N.C. On motion to offset defendant’s 
udgment against plaintiff with judg- 
ment subsequently obtained by plain- 
tiff against defendant and for restraint 
of execution, defendant was within his 
constitutional rights in demanding that 
his judgment be allotted to him as his 
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art. 10, § 1—Edgerton vy. Johnson, 10 
 §.H.2d 918, 218 N.C. 300. sit 
Under the constitutional provision 
exempting from sale under execution 
or other final process of any court, is- 
ed for the collection of any debt, per- 

alty of any state resident to the 
alue of $500 to be selected by the resi- 
ent, the exemption can only be 
} imed by defendant in an execution, 
and it is not available before judgment 
io as to destroy the right of counter- 
aim or set-off as between judgments. 
nst. art. 10, § 1—Edgerton v. John- 
10 S.B.2d 918, 218 N.C. 300. 

§ 232 


-@al.Super. In proceeding to deter- 
mine title to property claimed by third 
party, judgment debtor’s son who 
made claim to the property as trans- 
feree was in no position to raise ques- 
tion that a tractor was exempt from 
execution under statute as an imple- 
ment of husbandry. Code Civ.Proc. §§ 
6 690.3.—Grant v. Segawa, 112 P.2d 


§ 235 
A claim for 


exemption, 


must be made seasonably, before ad- 
vertisement and sale of property levied 
upon. 12 PS. § 2161 et seq.—Maschke, 
- to Use of HWhnes v. O’Brien, 17 A.2d 
923, 142 Pa.Super. 559. 
§ 245 : 
Ark. A debtor claiming property to 
‘be exempt from execution is required 
to make a schedule of all his or her 
_ property, including moneys, rights, 
_ eredits and choses in action, specifying 
the particular property claimed as _ ex- 
 empt, and file the same with the officer 
after giving five days’ notice in writ- 
ing to the opposite party, and if he 
would claim exemption for any of the 
property he must bring himself and his 
- property within the exceptions of 
some statutes by proper proof. Pope’s 
Dig. § 7188 et seq.—Griffin v. Puryear- 
_ Meyer Grocery ger S.W.2d 656. 


Ark. A debtor claiming property to 

be exempt from execution is required 
to make a schedule of all his or her 
+ property, including moneys, rights, 
_  ¢redits and choses in action, specify- 
ing the particular property claimed as 
exempt, and file the same with the 
4] yh officer after giving five days’ notice in 
___— writing to the opposite party, and if 
he would claim exemption for any of 
Bh the property he must bring himself 
and his property within the exceptions 
‘ of some statutes by proper proof. 
_ Pope’s Dig. § 7188 et seq.—Griffin v. 
i ae Pubs: Meyer Grocery Co., 151 S.W. 


, § 279 
Pa.Com.Pl. Ordinarily an _  applica- 
tion to quash a writ of attachment 


execution may not aver simply a de- 
fense on the merits, or a good legal an- 
swer to the alleged debt, and must 
point out some defect in the record 


First Nat. Bank v. Coveleskie, 8 Sch. 
Reg. 19. f 
§ 287 


Ohio App. A: judgment creditor of a 
married man was liable in conversion 
to the married man’s wife for the value 
of household goods sold at sheriff’s 
sale to satisfy a judgment on a note 
secured by a chattel mortgage on such 
household goods, where the wife had 
no knowledge of and did not consent to 
the execution of the chattel mortgage. 
Gen.Code, § 8565-1.—Schaub v. Welfare 
Finance Corporation, 29 N.W.2d 223, 65 
Ohio App. 68. 

A judgment creditor of a married 
man was liable to the married man’s 
wife for the value of household goods 
sold at sheriff’s sale to satisfy a judg- 
ment on a note secured by a chattel 
mortgage on the household’ goods, 
where the wife of the maker did not 
consent to the execution of the chattel 
mortgage, although the judgment on 
the note was perfected in compliance 
with proper statutory formalities, and 
although no effort was made to fore- 
close the chattel mortgage. _Gen.Code, 
§ 8565-1.—Schaub v. Welfare Finance 
Corporation, 29 N.H.2d 223, 65 Ohio 
App. 68 


§ 298 

Pa.Com.Pl. A Pennsylvania court 
cannot enjoin a_ foreign corporation, 
registered to do business in this Com- 
monwealth, from proceeding to attach, 
in another jurisdiction, wages due a 
resident of Pennsylvania which would 
be exempt from execution under the 
Acts of April 15, 1845, P.L. 459, 42 
P.S. § 881 et seq., and May 23, 1887, 
P.L. 164, 12 P.S. § 2175, if the employ- 
er is a resident of the other jurisdic- 
tion, and if the labor was done there.— 
Ansert v. Household Finance Corpora- 
tion, 38 D. & C. 98. 


§ 304 

Ark. A debtor claiming property to 
be exempt from execution is required 
to make a schedule of all his or her 
property, including moneys, rights, 
credits and choses in action, specifying 
the particular property claimed ag ex- 
empt, and file the same with the of- 
ficer after giving five days’ notice in 
writing to the opposite party, and if 
he would claim exemption for any of 
the property he must bring himself 
and his property within the exceptions 
of some statutes by proper proof. 
Pope’s Dig. § 7188 et seq.—Griffin v. 
ee ne Grocery Co., 151 S.W.2d 
Ohio App. In proceeding in aid of 
execution, burden of proving facts call- 
ing for application of statute exempt- 
ing contracts of life or endowment in- 
surance, or annuities, from claims of 
Code geasees pen defendant. Gen. 
ode, -—Hoffman vy. Weiland, 2 
N.H.2d 33, mais 


: § 314 

Ark. Evidence warranted exemption 
of debtors’ bank deposits from garn- 
ishment or execution to enforce credi- 
tor’s judgment against debtors on 
ground that such deposits with some 
other items of exempt property consti- 
tuted the sole property of debtors 
notwithstanding both debtors assessed 


other nonexempt property for taxation. 


in pur a cpa, ALCO § et 
seq.—W. F awleigh Co. vy. Castle- 
berry, 147 S.W.2d 734. 

Ohio App. In absence of counter- 


vailing evidence, averment of affidavit 
in attachment that property sought to 
be attached was not exempt from ex- 
ecution was sufficient to sustain plair- 
tiff’s burden of sustaining attachment 
by greater weight of evidence. Gen. 
Code, § 9482.—Ahlgrim & Son v. Wolf, 
29 N.H.2d 436, 65 Ohio App. 172. 

Okl. Evidence sustained trial court’s 
findings that property by reason of 
its ownership and use in the newspaper 
publishing business wags exempt from 
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EXPLOSION INSURANCE 
‘Ohio App. In an action upon an in- 
surance policy covering loss or damage 
caused by gas explosions in heating 
equipment in a residence, it was incum- 
bent upon plaintiff to produce evidence 
that the overheating of boiler and re- 
sulting damages were caused by gas 
explosions under terms of the policy.— 
Apseloff v. Northwestern Nat. Ins. Co., 
36 N.H.2d 194. ; 
Ohio App. In action upon policy 
covering loss caused by gas explosions 
in heating equipment in a residence, 
where there was no physical evidence 
of a gas explosion and no one had 
heard an explosion, expert witnesses 
testified that boiler had become over- 
heated from some cause but were un- 
able to state that there had been an 
explosion and the only evidence of a 
gas explosion was plaintiff’s statement 
that a gradual explosion coming not 
all at once might have caused the dam- 
age, trial court should have granted 
motion of defendant for instructed 
verdict.—Apseloff v. Northwestern Nat. 
Ins. Co., 36 N.B.2d 194. 


EXPLOSIVES 
§ 2 : 
Mass. The statute requiring license 
to keep, store and sell gasoline was 


enacted under the police power. G.L. 
(Ter.Ed.) ¢. 148, § 138, as amended.— 
Fallon vy. Board of Street Com’rs of 
Boston, 34 N.E.2d 689, 809 Mass. 244. 

Mass. A license to keep, store and 
sell gasoline and denatured alcohol on 
certain premises in Boston was a per- 
sonal privilege which would not at- 
tach and run with the land until the 
privilege conferred had been exercised. 
G.L.(Ter.Ed.) ¢.. 148, § 13, as amended. 
—Fallon v. 
Boston, 34 N.H.2d 689, 809 Mass. 244. 

The right of licensee to enjoy privi- 
leges conferred by license to keep, 
store and sell gasoline is subordinate 
to power inherent in licensing author- 
ities to terminate privileges whenever 
there is cause, sufficient in law, for 
revocation of the license. G.L.(Ter. 
Ed.) c. 148, § 18, as amended.—Fallon 
v. Board of Street Com’rs of Boston, 
34 N.H.2d 689, 309 Mass. 244, 


The exercise of power to revoke li- 
cense to keep, store and sell gasoline 
is dependent on existence of legal 
eause, and arbitrary action by the li- 
censing authorities is not justified by 
the statute nor is it consistent with 
natural justice or fair play. G.L:(Ter. 
Hd.) c. 148, § 13, as amended.—Fallon 
v. Board of Street Com’rs of Boston, 
34 N.H.2d 689, 309 Mass. 244. . 

The certificate of registration which 
the owner or occupant of land which 
is licensed for the storage and sale 
of gasoline is required to file with the 
fire commissioner is the means em- 
ployed to enable the authorities to 
learn who is operating under. the out- 
standing license and to deal with him 
ag the person responsible for conduct 
of a business which might, without 


proper supervision, become a menace 
to public safety. .L.(Ter.Ed.) ¢c. 148, 
§ 13, as amended.—Fallon vy. Board of 


Street Com’rs of Boston, 34 N.H.2d 689. 
3809 Mass. 244. 

The acceptance of license to keep, 
store and sell gasoline imposed on 
holder the duty to file certificate of 
registration with fire commissioner as 
required by statute. G.L.(Ter.Hd.) ec. 
148, 13, as amended.—Fallon vy. 
Board of Street Com’rs of Boston, 34 
N.H.2d 689, 309 Mass. 244. 

The failure to comply with statute 
requiring that owner or occupant of 
land licensed for storage and sale of 
gasoline file with fire commissioner a 
certificate of registration setting forth 
name and address of license holder is 
sufficient cause for revoking the license. 
Poe aan ec. 148, § 18, as amended. 
—Fallon v. Board of Street Com’rs of 


Boston, 34 N.W.2d ‘689, 309 Mass. 244. 


Compliance with statute requiring li- 
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cense to keep, store and sell gasoline 
and denatured alcohol on particular 
is necessary for prevention 
of a fire hazard. G.L.(Ter.Ed.) c. 148, 
§ 13, as amended.—Fallon vy. Board of 
Street Com’rs of Boston, 34 N.E.2d 
689, 309 Mass. 244. 

Minn. City ordinance requiring per- 
mit for maintenance of structures or 
premises for storage of oil and other 
named purposes is not so inconsistent 
with the general Building and Safety 
Code or with an ordinance for preven- 
tion of fires as to be impliedly re- 
pealed by either.—State yv. Northwest 
Linseed Co., 297 N.W. 635, appeal dis- 
missed Northwest Linseed Co. v. State 


of Minnesota, 61 S.Ct.. 960, 313 U.S. 
544, 85 L.Ed. —. 
Wash. The storage of gasoline in 


Jarge quantities, being dangerous to 
persons and property, was subject to 
regulation of governing body of city, 
and was covered by provision of ordi- 
nance relating to public safety.—Chief 
Petroleum Corporation v. City of Walla 
Walla, 116 P.2da 560. 


, § 3 

Ill. Since petroleum products, al- 
cohol and other inflammable or explo- 
sive substances and at times toxic sub- 
stances are used in the manufacture of 
cosmetics, the city of Chicago had the 
implied power to regulate and license 
the manufacture of cosmetics under its 
echeniical or paint factories ordinance, 
Smith-Hurd Stats. c. 24, §§ 65.3, 65.62, 
65.64, 65.65» 65.77.—Chicago Cosmetic 
Co. v. City of Chicago, 29 N.E.2d-495, 
374 Ill. 384. 

Tex.Cr.App. The city of Dallas has 
power to legislate relative to the stor- 
age, transportation and handling of 
oils and gasolines.—Ex parte Town- 
send, 144 S.W.2d 266. 

Tex.Cr.App. The words ‘a reliable 
and efficient, shut-off valve’, within 
ordinance requiring that trucks for 
transportation of inflammable oils and 
hazardous materials be equipped with 
such valve, were to be construed in 
the sense understood in common lan- 
guage, unless they had some technical 
or special meaning different from their 
usual and accepted import. Pen.Code 
1925, art. 8.—Ex parte Townsend, 144 
S.W.2d 266. 


An ordinance requiring that tank 
trucks be equipped with a “reliable” 
and “efficient” shut-off valve requires 
that such tank trucks be equipped with 
shut-off valves that are suitable and 
fit to be relied upon, trustworthy, capa- 
ble and producing results. Pen.Code 
1925, arts. 6, 8.—-Ex parte Townsend, 
144 S.W.2d 266. 


The ordinance requiring tank trucks 
handling oils, gasolines, ete, to be 
equipped with reliable and_ efficient 
shut-off valves is within the police 
power of the City of Dallas. Pen.Code 
1925, arts. 6, 8.—Ex parte Townsend, 
144 S.W.2d 266. 


The ordinance requiring tank trucks 
handling oils, gasoline, ete, to be 
equipped with “reliable” and ‘efficient’ 
shut-off valves is not so vague, in- 
definite and uncertain, and of doubtful 
construction as to be invalid, but the 
terms are sufficiently clear» that one 
may understand that such truck must 
be equipped with a shut-off valve that 
can be depended upon to cut off the 
flow of liquid from such tank truck. 
Pen.Code 1925, arts. 6, 8.—Ex parte 
Townsend, 144 S.W.2d 266. 


C.C.A.Pa. Manufacturer of dynamite 
cap which exploded, causing injuries to 
employee of purchaser, had duty as to 
the employee only to exercise reason- 
able care under the circumstances even 
though the cap was an_ explosive.— 
Sierocinski v. E. I. Du Pont De Ne- 
mours & Co., 118 F.2d 531. 

In action against manufacturer of 
dynamite cap for injuries sustained by 
employee of purchaser of the cap, when 
cap exploded, the “res ipsa loquitur” 
doctrine was not applicable under 
Pennsylvania law, so as to justify sub- 
mission of case to jury on mere proof 
of happening of the accident.—Sierocin- 
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EXPLOSIVES 
ski v. E. I. Du Pont De Nemours & 
Co., 118 F.2d 531. 

In action against manufacturer of 
dynamite cap for injuries sustained by 
employee of purchaser of the cap as 
result of explosion of cap, mere proof 
of manufacture of the cap was. not 
sufficient to impute continuous con- 
trol to the manufacturer, and employee 
whose proof did not exclude possibility 
of intervening fault between time of 
purchase of the cap and time em- 
ployee took it from storage magazine 
for use was not entitled to benefit of 
the Pennsylvania ‘exclusive control” 
doctrine.—Sierocinski v. E. I. Du Pont 
De Nemours & Co., 118 F.2d 531. 

In action against manufacturer of 
dynamite cap for injuries sustained by 
employee of purchaser of the cap, as a 
result. of explosion of the cap wherein 
an inference exculpating manufacturer 
from guilt could be reasonably drawn 
from the evidence, the employee was 
not entitled to benefit of the ‘‘res ipsa 
loquitur” or the Pennsylvania ‘‘exclu- 
sive control’ doctrine.—Sierocinski v. 
EH. I. Du Pont De Nemours & Co., 118 
F.2d 531. . 


Mass. A “license” to store and sell 
petroleum products in one aspect is a 
personal privilege conferred upon one 
to enable him to use his land for 
certain purposes but in another aspect 
the license, as soon as the rights con- 
ferred by it are exercised, becomes a 
grant which attaches and_ thereafter 
runs with the land. G.L.(Ter.Ed.) ec. 
148, § 18, as amended by St.1938, c. 99. 
—Higgins v. Board of License Commis- 
sioners of City of Quincy, 31 N.E.2d 
526, 308 Mass. 142. 

A “license” to store and sell petro- 
leum products is not a contract but is 
the means adopted to supervise and 
control a certain use of private prop- 
erty which, unless regulated, might 
result in a serious fire hazard threaten- 
ing the safety of the community. G,. 
L.(Ter.Ed.) ¢. 148, § 13, as amended 
by St.1938, ce. 99—Higgins yv. Board of 
License Commissioners of City of Quin- 
ey, 31 N.E.2d 526, 308 Mass. 142, 

The rights acquired under license to 
store and sell petroleum products were 
dependent upon provisions of the stat- 
ute under which it was granted and 
license thereunder was subject to a 
power of revocation which if exercised 
in compliance with the statute would 
give licensee no just ground of com- 
plaint. G.L.(Ter.Hd.) ¢c. 148, 13, ‘as 
amended by St.1938, c. 99.—Higgins v. 


Board of License Commissioners of 
City of Quincy, 31 N.E.2d 526, 308 
Mass. 142 


Where statute relating to licenses for 
storing and selling petroleum products 
did not enumerate specific grounds for 
revoking licenses but authorized in 
general terms a revocation for cause, 
revocation could not be effected except 
for cause sufficient in law. G.L.(Ter. 
Ed.) ec. 148, § 138, as amended by St. 
1938, ec. 99.—Higgins v. Board of 
License Commissioners of City of Quin- 
ey, 31 N.E.2d. 526, 308 Mass. 142. 

The power of local licensing author- 
ity to revoke license for storing and 
selling petroleum products was meas- 
ured by statute authorizing revocation 
for cause, and compliance with the stat- 
ute was essential to validity of revoca- 
ton. GL. (Der Das) Gy 14S wiSee Boas 
amended by St.1938, ¢. 99.—Higgins vy. 
Board of License Commissioners of 
City of Quincy, 31 N.E.2d 526, 308 
Mass. 142. 

The function of local licensing au- 
thority in revoking a license for the 
storing and selling of petroleum prod- 
ucts was of a ‘quasi judicial” char- 
acter. G.L.(Ter.Ed). c. 148, § 13, as 
amended by St.1938, c. 99.—Higgins v. 


Board of License Commissioners of 
City of Quincy, 31 N.E.2d 526, 308 
Mass. 142. 


Requirement that local licensing au- 
thority give licensee notice of grounds 
upon which it intends to revoke license 
to store and sell petroleum products 
is not a matter of procedure alone, but 
is one of substantive right, and al- 
though the notice need not be drafted 


§ 5 
with the certainty of a criminai plead- 
ing, due regard must be had to the 
nature of the proceeding and the char- 
acter of the rights that may be affected. 
G.L.(Ter.Ed.) c. 148, § 13, as amended 
by St.1938, ¢. 99.—Higgins v. Board of 
License Commissioners of City of Quin- 
ey. 31 N.E.2d 526, 308” Mass. 142. 

The grounds upon which local licens- 
ing authority proposes to revoke license 
for storing and selling petroleum prod- 
ucts should be stated in. notice to licen- 
see with reasonable particularity so 
that the notice fairly apprises licensee 
of charge which he must be prepared 
to meet. G.L.(Ter.Ed.) c¢. 148, § 13, 
as amended by St.1938, ¢. 99.—Higgins 
v. Board of License Commissioners of 
City of Quincy, 31 N.E.2d° 526, 308 
Mass, 142. 

Notice by local licensing authority 
to licensee of grounds on which au- 
thority intends to revoke license for 
storing and selling petroleum products 
is not invalidated by mere defect in 
matter of form if enough remains for 
licensee reasonably to understand the 
substance and nature of ground which 


he is called upon to answer, but the 
notice must, in conjunction with the 
hearing, be sufficient to accomplish 


substantial justice in accordance with 
general aim of similar statutory pro- 
ceedings. G.L.(Ver.Ed.) ¢. 148, § 13, 
as amended by St.1938, c. 99.—Higgins 
v. Board of License Commissioners 9f 
City of Quincy, 31 N.H.2d 526, 308 
Mass. 142. 

Breach of conditions of license with- 
in notice to licensee of hearing on rey- 
ocation of license to store and sell pe- 
troleum products would be construed 
to mean existing violations of the terms 
of the license and to refer to some con- 
duct of licensee inconsistent with: pro- 
visions of the license but would not be 
construed to relate to conduct of licen- 
see as an applicant or to his action 
antecedent to issuance of the license. 
G.L.(Ter.Ed.) c. 148, § 13, as amended 
by St.1938, ec. 99.—Higgins vy. Board 
of License Commissioners of City of 
Quincy, 31 N.E.2d 526, 308 Mass. 142. 

Where notice by focal licensing au- 
thority to licensee recited that hearin 
would be held on revocation for breae 
of conditions of permit to store and 
sell petroleum products, but license did 
not contain any express conditions and 
it did not appear that any were im- 
posed by statute or the authority, rev- 
ocation of the license on ground that 
licensee was not the owner or occu- 
pant of the licensed premises and that 
licensee had falsely represented before 
granting of license that he had con- 
tracted for oil and gasoline from a 
certain company was improper because 
based on ground not alleged in the 
notice. G.L.(Ter.Hd.) ¢c. 148, § 13, as 
amended by St.1938, ¢. 99.—Higgins y. 
Board of License Commissioners of 
City of Quincy, 31 N.E:2a 526, 308 
Mass. 142. 

N.Y.App.Div. A permit issued by the 
Bronx borough superintendent of build- 
ings purporting to authorize construc- 
tion of an office building and gasoline 
service station in borough of the Bronx 
did not authorize installation of gas- 
oline storage tanks at site of proposed 
station, in view of provisions of New 
York City Charter respecting fire com- 
missioner’s jurisdiction over installa-° 
tion of containers for combustibles. 
New York City Charter 1936, § 487, 
subd. d.—Tralow Realty Corporation y. 
Murdock, 24 N.Y.S.2d 561, 261 App. 
Div. 173 

A fire prevention permit which was 
issued approximately one month after 
resolution by New York City Planning 
Commission restricting a certain dis- 
trict to residential purposes became ef- 
fective and which permit purported to 
authorize installation of gasoline stor- 
age tanks on property within district 
at site of proposed gasoline service 
station was void. New York City Char- 
ter 1936, §§ 200 to 202, 487, subd. d.— 
Tralow Realty Corporation y. Murdock, 
24 N.Y.S.2d 561, 261 App.Div. 173. 

Ohio App. An ordinance regulating 
mode of storage of petroleum products 
is valid.—State ex rel, Olentangy Oil 


» whee i ' 

es a: 

Co. vy. City of Lorain, 31 N.B.2d 

appeal dismissed 17 N.H.2d 644, 
Ohio St. 386. ket 


_8 : 

Ohio App. Oil company was liable 
4 for injuries sustained by fireman in 
explosion of vapors remaining in re- 
cently opened gasoline tank while fire- 
| man was engaged in attempting to 
help put out a fire close to open man- 
hole near bottom of tank, if the open 
manhole constituted a hidden danger 
of which the fireman was ignorant, if 
he had no opportunity of knowing of 
the hidden danger before the explosion, 
- and if the oil company’s agents knew 
of the hidden danger but failed to ex- 
ercise reasonable care to warn the 
fireman thereof.—Jameg y. Cities Sery- 
>. ice Oil Co., 31 N.E.2d 872, 66 Ohio 
ADDS 8.0. 


838 

3 C.C.A.Tex. An acetylene welder who 
--was induced ‘to leave his work on tanks 
which he was reconditioning under con- 
ract with oil company, to repair cer- 
tain other tanks a couple of miles 
away, was an “invitee” to whom oil 
company owed duty to furnish a rea- 
- -sonably safe place to work and_ to 
warn against dangers of explosion 
hich caused welder’s death.—Crow vy. 
Continental Oil Coaan F.2d 740. 


§ 10 
4 N.Y.App.Div. Administratrix could 
not recover for death of intestate al- 
_ legedly resulting from defendant’s vio- 
ation of Administrative Code provision 
equiring permit to manufacture, trans- 
port, or sell any inflammable mixture 
E where it was not shown that there was 
-a_causal connection ‘between violation 
of the provision and accident which 
resulted in intestate’s death. Adminis- 
- trative Code, §§ C19—53.0, C19—58.0, 
C19—59.0.—Richman vy. Follman, 23 N. 

Memoos2d) 91.7.) 260 poate 1009. 
ze ale 


235, 
13 


Ohio App. One handling and dispos- 
ing of dangerous explosives in places 
where children congregate has a duty 
_ to use care, irrespective of whether he 
has or has had possession or occu- 
aney of the premises.—Vaughan vy. 
mnt 28 N.E.2d 942, 64 Ohio App. 


In action by infant against wrecking 
eoncern to recover for personal in- 
juries, petition alleging that wrecking 
ec “previously engaged dis- 
-mantling an idle plant ‘by use of dy- 
- namite, left percussion cap on_ the 
premises after completing dismantling 
operations, with knowledge that chil- 
dren frequented the premises for play, 
and that infant suffered injury by ex- 
plosion of cap found on the premises, 
stated a cause of action—Vaughan vy. 
:? iensien 28 N.H.2d 942, 64 Ohio App. 


‘See Placatka y. ‘Thompson [1941] 2 
See Dom.iy,R. 3.20. 
12 


: § 

_ C€.C,A.Miss. Where declaration  al- 
leged that plaintiff bought liquid as 
kerosene from defendant’s- agent and 
that when she threw some of liquid on 
kindling and wood in her stove, in 


no améndment was made therein, re- 
5 fusal to charge that plaintiff was econ- 
_ tributorily negligent as matter of law, 
and that under the law of Mississippi 
her damages should be diminished in 
proportion thereto, was error.—Sinclair 
4 ey ea Co. v. Tompkins, 117 F.2d 


The putting of kerosene, or what is 
believed to be kerosene but is not, on 
flame or coals is so commonly known 
to be dangerous as to constitute negli- 
gence as a matter of law, but it is oth- 
erwise if the kerosene be put on the 
fuel first and then a light applied— 
Sinclair Refining Co. vy. Tompkins, 117 
F.2d 596. 
rt Mich. In action against storekeeper 
and an oil dealer for death allegedly 
caused by explosion of kerosene being 
contaminated with gasoline, evidence 
showing that the flash point of kero- 
sene purehased from storekeeper sev- 
eral weeks before accident but subse- 


quent to delivery by oi aler to 
keeper was 100 degrees, while that pur- 
chased a week later had a flash point of 
82 degrees, gave rise to a legitimate in- 
ference that something must have con- 
taminated the kerosene shortly prior to 
accident and while in exclusive posses- 
sion of storekeeper, which inference 
was evidence creating a question of 
fact which was properly submitted to 
jury on question of storekeeper’s negli- 
genee.—Peplinski v. Kleinke, 299 N.W. 
818, 299 Mich. 86. ; 

The simple act of starting a fire with 
kerosene and without pouring kerosene 
direct from can upon burning sub- 
stance is not “negligence per se’’.—Pep- 
linski vy. Kleinke, 299 N.W. 818, 299 
Mich. 86. 

In action for wrongful death of 
plaintiff’s decedent caused by an ex- 
plosion when decedent started a fire 
with kerosene, the fact that kerosene 
can was blown up, the bottom being 
found behind the stove, was not suffi- 
cient to prove decedent guilty of con- 
tributory negligence.—Peplinski v. 
Kleinke, 299 N.W. 818, 299 Mich. 86. 

In action for wrongful death caused 
by explosion of kerosene alleged to 
have been contaminated with gasoline 
as decedent was building a fire, where 
a fireman testified there were no hot 
‘coals in the stove although there was 
some paper and kindling scorched “as 
if somebody had tried to light a fire’ 
‘and a neighbor testified that he saw a 
flash and heard an explosion, but there 
was no direct showing as to how the 
accident occurred, the question of con- 
tributory negligence of decedent was 
properly submitted to jury.—Peplinski 


v. Kleinke, 299 N.W. 818, 299 Mich. 
86. 

N.Y. In action for injuries result- 
ing from explosion of refrigerating 


eoil and tank unit removed from hotel 
and sold as junk, plaintiff’s evidence 
established a prima facie case of neg- 
ligence on part of distributor of new 
plant who assisted in dismantling old 
units.—Delisa y. Arthur F. Schmidt, 
Inc., 34 N.H.2d 336, 285 N.Y. 314, re- 
versing 21 N.Y.S.2d 502, 259 App.Div. 
1033, appeal denied 22 N.Y.S.2d 927, 
260 App.Div. 807. 

In action for injuries resulting from 
explosion of refrigerating coil and 
tank unit removed from hotel and 
sold as junk, exclusion of proof of 
conversation had by buyer with sell- 
er’s service manager respecting the 
dismantling of old refrigerating units 
was error.—Delisa v. Arthur F, 
Schmidt, Inc., 34 N.H.2d 336, 285 N.Y. 
314, reversing 21 N.Y.S.2d 502, 259 
App.Div. 1033, appeal denied 22 N.Y. 
$.2d 927, 260 App.Div. 807. 

N.Y.App.Div. Administratrix could 
not recover for death of intestate al- 
legedly resulting from defendant’s vi- 
olation of Administrative Code provi- 
sion requiring permit to manufacture, 
transport, or sell any inflammable mix- 
ture where it was not shown that 
there was a causal connection between 
violation of the provision and _ acci- 
dent which resulted in intestate’s death. 
Administrative Code, §§ C19—53.0, C19 
—58.0, C19—59.0.—Richman vv. Foll- 
open 23 N.Y.S.2d 917, 260 App.Div. 


§ 18 

D.C.Mass. The doctrine of “res ipsa 
loquitur’” has no place in actions for 
damages allegedly caused by negligent 
blasting, but plaintiff has burden of 
showing some specific act of negli- 
gence directly contributing to the re- 
Tie sania Vv. UL Ss 37 BSiupp: 
741. 


Mo.App. In action against pipe line 
company and contractors for destruc- 
tion of spring by blasting ditch for 
laying of pipe line under easement 
theretofore granted, evidence warranted 
finding that spring dried up as result 
of the  blasting.—Ingram y. Great 
Lakes Pipe Line Co., 153 S.W.2d 547. 

In action against pipe line company 
and contractors for destruction of 
spring by blasting ditch for laying of 
pipe line under easement theretofore 
granted, the force and effect of the 
blasting was a matter peculiarly for 


-Civ.App. | T ver for damage 
to residence allegedly resulting from 
blasting done by paving company 1n- 


tiff must allege and prove negligence, 
and mere proof of damage resulting 
from blasting constitutes no proof of 
negligence.—Standard Paving Co. vV. 
McClinton, 146 S.W.2d 466. 


§ 21 
See Smiley vy. Ottawa [1941] 2 Dom. 
L.R. 390. 


§ 25 
See Kennedy v. Nascar [1941] 3 Dom. 
TAR 55. 
§ 26 


Ind.App. In action by infant against 
store operator for loss of hand in ex- 
plosion of fireworks which were care- 
lessly and negligently sold to the in- 
fant, evidence sustained recovery.— 
a des Bros.’'v, Parish, 33 N.E.2d 


§ 32 

C.C.A.Tex. Contributory negligence 
would bar recovery for death of acety- 
lene welder in explosion.—Crow vy. Con- 
tinental Oil Co., 115 F.2d 740. 

Whether contract welder for whose 
death in explosion recovery was sought 
was guilty of contributory negligence, 
so as to bar recovery, depended on 
whether a prudent person, in the same 
situation, and with the knowledge pos- 
sessed by welder, would have done 
what he did.—Crow vy. Continental Oil 
Co.,' 116 “2d 740: 4 

§ 36 

N.Y.App.Div. Where it was alleged 
that an employee of gasoline distribu- 
tor was engaged in delivering gasoline 
to buyer, and that while gasoline was 
being pumped from tank truck into 
storage tank fire or explosion occurred 
resulting in death of intestates who 
were in upper part of tool shed in 
which storage tank was located, facts 
alleged were sufficient to constitute 
causes of action against gasoline dis- 
tributor and its employee for death 
of intestates, notwithstanding that doc- 
trine of ‘res ipsa loquitur’’ could not 
be applied.—Langhoop v. Richfield Oil 
Corporation of New York, 21 N.Y.S. 
2d 416, 259 App.Div. 964. 

N.Y.Sup. Violation by defendant of 
statutory provisions relating to precau- 
tions for storage of explosives in fac- 
tories could create cause of action in 
plaintiff who was employed by an- 
other in an industrial plant located in 
close proximity to defendant’s prem- 
ises, but plaintiff would be required to 
allege and prove a causal connection 
between any violation of statute and 
claimed injury, hence complaint which 
alleged in general terms violation of 
such statutory provisions but did not 
allege occurrence of any explosion was 
insufficient. Labor Law, §§ 454—-458.— 
Savage v. Mathieson Alkali Works, 22 
N.Y.S.2d 692, 174 Misc. 1022. 

N.Y.Sup. A complaint alleging that 
plaintiff purchased package of ciga- 
rettes from vending machine, that cig- 
arettes were manufactured by defend- 
ant and put up by defendant in a 
sealed government stamped package, 
that while*plaintiff was smoking a cig- 
arette it exploded and injured one of 
plaintiff’s eyes, and that cigarette ex- 
ploded because of a foreign explosive 
substance negligently permitted by de- 
fendant to be contained in cigarette, 


stated a cause of action.—Lindner y. 
Sa ee eh Tobacco Co., 23 N.Y.S. 
9 
§ 38 
C.C.A.Tex. In action against oil 


company for death of contract welder 
who was killed in explosion which oc- 
curred when he applied torch to leak 
in tank, burden was on plaintiffs to 
show that oil company was negligent 
and on oil company to prove alleged 
contributory negligence.—Crow yv. Con- 
tinental Oil Co., 115 F.2d 740. 

Ohio. The doctrine of res ipsa lo- 
quitur was applicable where custom- 
ers exercising due care were injured 
by unexplained explosion at gasoline 
filling station when gasolines were be- 
ing blended under the exclusive man- 
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by third party who was assisting truck 
owner’s employee to start stalled truck, 
where such third party was not truck 
owner’s servant, and hence owner did 
not have exclusive control over cir- 
cumstances of the accident.—Saldukas 
v. McKerns, 16 eg 30, 340 Pa. 113. 
39 

C.C.A.Tex. In action against oil 
company for death of acetylene welder 
who was induced to leave his work on 
tanks which he was reconditioning un- 
der contract with oil company, to re- 
pair certain other tanks of the compa- 
ny, and who was killed in explosion 
which occurred when he applied torch 
to leak in one of other tanks, objec- 
tions to questions inquiring whether a 
welder on premises of oil company was 
given free rein, and whether witness 
suspected anything dangerous around 
tank should have been sustained.—Crow 
y. Continental Oil Co., 115 F.2d 740. 

4 


§ 45 

C.C.A.N.C. In action against oil com- 
pany for damages for destruction by 
fire of plaintiff’s premises which was al- 
legedly due to an explosion and fire on 
oil company’s premises which spread to 
plaintiff's premises, evidence sustained 
jury’s finding that explosion in oil 
company’s warehouse was prior in time 
to the fire and justified application of 
the ‘res ipsa loquitur”’ doctrine.— 
Standard Oil Co. of New Jersey v. 
Midgett, 116 F.2d 562. 

N.Y. Though presence of gasoline 
seeping into sub-basement through soil 
and accumulating in sump pit at rate 
of four gallons a day or less would 
not under ordinary circumstances con- 
stitute an “unusual hazard’ so as to 
make building owner liable for injuries 
to firemen from explosion of gasoline, 
its presence in a closed room in which 
fire was burning and where explosion 
had occurred authorized jury finding 
of such unusual hazard.—Jenkins v. 
313-321 W. 37th Street Corporation, 31 
N.H.2d 503, 284 N.Y. 397, modifying 
12 N.Y.S.2d 739, 257 App.Div..228, mo- 
tion denied 25 N.E.2d 148, 282 N.Y. 
595. 

Evidence held to authorize recovery 
by city firemen for injuries resulting 
from explosion of gasoline in building 
which they entered for purpose of ex- 
tinguishing fire, on findings by jury 
that owner or its agent had notice of 
unusual hazard resulting from accumu- 
lation of gasoline seeping into sub- 
basement, and that superintendent had 
opportunity to warn firemen but did 
not do so.—Jenkins v. 313-321 W. 37th 
Street Corporation, 31 N.H.2d 503, 284 
N.Y. 397, modifying 12 N.Y.S.2d 739, 
257 App.Div. 228, motion denied 25 N. 
B.2d 148, 282 N.Y. 595. 

In action by city firemen against 
building owner for injuries suffered 
from explosion of gasoline which seeped 
jnto sub-basement from adjoining 
premises, evidence held not to show 
negligence of owners of adjoining 
premises, and hence dismissal of build- 
ing owner’s. cross-complaint against 
owners of adjoining premises was war- 
ranted.—Jenkins v. 313—321 W. 37th 
Street Corporation, 31, N.H.2d 503, 284 
N.Y. 397, modifying 12 N.Y.S.2d 739, 
257 App.Div. 228, motion denied 25 N. 
WH.2d 148, 282 N.Y. 595. 

Pa.Super. In action for injuries sus- 
tained by plaintiff when defendant’s 
truck on which plaintiff was working 
at request of defendant, backfired when 
defendant started the motor without 
warning plaintiff, who was leaning on 
motor, and gasoline that had _ been 
spilled on the motor ignited and plain- 
tiff's trousers on which gasoline had 
also been spilled, caught fire, evidence 
sustained jua@gment for plaintiff on 
ground that defendant failed to use 
reasonable care and that plaintiff’s in- 


juries resulted directly_ therefrom.— 
Saar v. Saar, 17 A.2d 745. 

§ 46 ‘ 7 

C.C.A.N.C. In action against oil 


company for damages for destruction 


on oil company’ 


ing gasoline which was thrown 


pl 


‘ ware. ; 
spread to plaintiff's premises, 
evidence that warehouse was in no 
way suited for storage of oil and gaso- 
line even in sealed drums and contain- 
ers, that building was dilapidated, was 
constructed of wood, and was, in it- 


ich 


self, highly inflammable, and that oil 


company employed no watchman and 
depended solely upon regular police- 
man, submission of case to jury under 
general negligence doctrine was au- 
thorized.—_Standard Oil Co. of New 
Jersey v. Midgett, 116 F.2d 562. 

C.C.A.Tex. In action against oil 
company for death of contract welder 
who was induced to leave his work on 
tanks which he was reconditioning un- 
der contract with oil company, to re- 
pair other tanks of the company, and 
who was killed in explosion which oc- 
curred when he applied torch to leak 
in one of other tanks, evidence made 
jury question.—Crow y. Continental! Oil 
Co.,, 115..F.2d 740. 


In action against oil company for 
death of contract welder who was 
killed in explosion which occurred 


when he applied torch to leak in. tank, 
where there was evidence that welder 
did not hold himself out as such, that 
he had never done public welding, and 
that he only did welding on his own 
contract work, and evidence was in dis- 
pute respecting whether oil company 
had knowledge as to extent of his ex- 
perience, the question of welder’s ex- 
perience as a welder was for jury to 
consider in determining whether he 
was contributorily negligent.—Crow vy. 
Continental Oil Co., 115 F.2d 740. 

N.Y.App.Div. In action for injuries 
sustained by member of city fire de- 
partment while in performance of du- 
ties from explosion of a cylinder con- 
taining ammonia gas, whether cylin- 
ders were of the 100-pound type as 
claimed by plaintiff, or of the 150- 
pound type as claimed by corporation 
selling the gas was for jury.—Heile- 
mann v. Rubel Corporation, 25 N.Y.S. 
2d 436, 261 App.Div. 923. 

Ohio App. In action against oil 
company for injuries sustained by fire- 
man in explosion of vapors remaining 
in recently opened gasoline tank while 
fireman was engaged in attempting to 
help put out a fire close to open man- 
hole near bottom of tank, whether 
open manhole was a “hidden danger” 
of which the fireman was ignorant, 
which fireman had no opportunity of 
knowing about, and which oil compa- 
ny’s agents knew about, but about 
which they did not exercise reasonable 
care in warning the fireman, was for 
the jury.—James yv. Cities Service Oil 
Co., 31 N.E.2d 872, 66 Ohio App. 87. 

Tenn. In action for damage _ to 
dwelling resulting from explosion of 
dynamite stored in wooden building 
located near dwelling, where there was 
testimony that several citizens had 
complained to defendant’s agent about 
the dangerous situation created by the 
storage of explosives, and that no steps 
were taken to obviate the danger, 
whether defendant and its agent were 
negligent was for the jury.—Ridgway 
Sprankle Co. v. Carter, 143 S.W.2d 527. 

§ 47 

©.C.A.Tex. In action against oil 
company for death of contract welder 
who was induced to leave his work on 
tanks which he was reconditioning un- 
der contract with oil company, to re- 
pair certain other tanks of the compa- 
ny a couple miles away, and who was 
killed in explosion which occurred 
when he applied torch to leak in one of 
other tanks, giving instruction that 
welder had duty of inspecting tank 
prior to working thereon, and that oil 
company had right to assume that he 
was welder of experience, and failing 
to instruct that burden of proving con- 
tributory negligence was on oil com- 
pany, was error.—Crow y. Continental 
Oil Co., 115 F.2d 740. 

Ind. In action against city and mu- 
nicipal waterworks corporation for in- 
juries sustained in explosion occurring 
when plaintiff, who had come to water 
plant by appointment to interview 


» manag: 
e struck 


under | 


gasoline engine, at sug 
ager, instruction that rules” } 
by state fire marshal regulating 
stallation of gasoline storage 
were law of the state, and that if 
fendants buried a tank contrary to t 
rules and kept gasoline stored therein, 
such action was negligence per se, and 
that if such negligence proxim 

caused injuries plaintiff should recov 
was erroneous. Burns’ Ann.St.193: 
20-807.—Town of Kirklin vy. Everman, ~ 
29 N.E.2d 206, modifying mandate 28 — 
N.H.2d 73. i 


§ 54 hE 
Cal. Evidence held to authorize co ‘ 
viction of police officer of malicious — 
use of explosives, and conviction of — 
other officer of attempted murder, as- — 
sault with intent to murder, and ma 
cious use of explosives, committed b} 
bombing.—People v. Kynette, 104 P. 
794, superseding 97 P.2d 287. } 


EXTORTION 


§ 1 ae 

Fla. “Bribery” is offense commii 
ted by one corruptly offering, givi 
or receiving anything of value to-i 
fluence his official action, while “ex 
tion” consists in demanding illegal | 
or gift to influence official conduct 
Richards v. State, Ba Soy Uil2.ae 


N.Y.App.Div. ‘Oppression’, const 
ing crime, is unlawful use of autho 
and is not committed by threats, | 
by unlawful act of accused. Pe 
Law, § 854.—People vy. Learman, 28 N. 
Y¥.S.2d 360, 261 ADELD IY: [48s tp eae 


Okl1.Cr.App. Superintendent 
schools of independent school distrie 
was not an “official” as contemplated b; 
statute providing that every perso! 


guilty of a misdemeanor, 
merely an “employee.’ 21 0 : 
Si Behe TAY vy. Stevenson, 111 
824, : 


§ 14 ay 

Ala. The statute providing that a 
justice of the peace, clerk, sheriff 
other officer, who is by law authori 
to receive fees for services rendered 
and who knowingly takes a fee or fee: 
for any service not actually rende 
by him or knowingly takes any great 


fore the service is actually 
Code 1940," Tit. 24,°\§. 160 Brewer) veqem 
State, 3 So.2d 433, granting certiorari 


Hegel 432, certiorari denied 3 So.2d 
4 .. Aig eae %) 
Ala.App. An officer of the law, who 


accepted a cash bond for the appear-— 
ance of a person by such officer ar- | 
rested and released, could not be con- — 
victed of extortion under Spry s/f : 
viding for punishment of an _ officer, 
authorized to receive fees for services 
rendered, who takes a fee for any serv- 
ices not actually rendered by him, or 
knowingly takes any greater fee than — 
by law allowed: for service actually 
rendered. Code 1940, Tit. 14, § 160 x 
Ingram v. State, 3 So.2d 426, 
denied, 3 So.2d 434. 
§ 18 a 

N.Y.App.Div. Iacts stated in count 
of indictment charging oppression that 
defendant police officer obtained speci- 
fied sum from person driving automo- 
bile while intoxicated when arrested by 
threatening to report certain facts to 
Bureau of Motor Vehicles, thereby caus- | 
ing him to fear loss of his operator’s f 
license, were insufficient to constitute : 
erime of “oppression”. Penal 
854; Vehicle and Traffic Law, § 71.— 4 
People v. Learman, 28 N.Y.S.2d 360, 
261 App-Div. 748. 

26 ‘ 
Ala.App. In prosecution for extortion — 


under indictment charging that de- 
fendant deputy sheriff took a fee for 
making an arrest, whether accused as 


such officer, was without legal author-_ 
ity to accept a cash bond was imma- 
f 


Mn er ca mera 

; ; called upon to 
answer and defend only the_ specific 
er charge contained in the indictment. 
Code 1940, Tit. 14, § 160.—Ingram vy. 
H State, 3 So.2d 426, certiorari denied 3 
 So.2d 434, 


i ar Tex.Cr.App. 


In prosecution for ac- 


allegation in the indictment that de- 
on falsely personated an officer 
of the federal revenue department 
when he threatened to arrest another 
> ea pareon and take him to jail if he did 
not surrender to him part of a pint of 
whisky and $5 in money. Pen.Code 

g art. 1409.—Harris vy. State, 144 
2d 546. 


8 28 
; It was not error to 
sustain the Commonwealth’s objection 
to a question as to whether or not the 
defendant received $100.00 a week for 
his services during the period named 
in the indictment. The issue was not as 
wkether the defendant received any- 
thing for his services, but as to wheth- 
he was guilty of extortion—Com- 
\onwealth vy. Flowers, 49 Dauph. 441. 
29 


‘Pa.Quar.Sess. 


j } § 

__ Ala.App. Conviction for extortion un- 
der indictment charging that defendant 
deputy sheriff took a specified fee for 
making an arrest was not sustained 
by evidence that accused, accompanied 
ay by two other officers, arrested negroes 
ngaged in gaming and that prisoners 
ere released upon posting of cash 
ond with one of the other officers 
10 was a deputy constable, and who 
rned over the money thus paid to 
tice, of ‘the ‘peace. Code 1940, Tit. 
§ 160.—Ingram vy. State, 3 So.2d 

F , certiorari denied 3 So.2d 434. 
My N.Y.App.Div. Facts, pleaded in count 
of indictment charging extortion, that 
defendant police officer obtained stated 
sum from person driving motor vehicle 
_ while intoxicated by threatening to re- 
t certain facts to Bureau of Motor 
hicles, thereby causing him to fear 
s of his operator’s license, and evi- 
ence in trial thereunder, held insufii- 
ent to establish crime of ‘“‘extortion’’. 
. Penal Law, §§ 850, 851; Vehicle and 
aK oF 'raffic Law, § 71.—People v. Learman, 
‘ 28°°N.Y.S.2a 360, oy App.Div. 748. 
: ; 3 


§ 
ars vy. Pacholko [1941] 2 Dom. 


EXTRADITION 


¥ (§2 
 _N.J.Com.Pl. Where record in extra- 
. dition proceeding showed that father 
- was charged in Ilinois with conspiracy 
to kidnap minor daughter whom he 
ey brought from Illinois to New Jersey, 
attached copy of Illinois divorce decree 
- showed that father was given custody 
of daughter for two months in the 
summer of each year, Illinois kidnap- 
ping statute contained proviso that 
statute should not apply to parent tak- 
ing child unless he was deprived of 
court order, there was 


leged, father was entitled to discharge 
on writ of habeas corpus—Ex parte 
Kelsey, 21 A.2d 676, 19 N.J.Mise. 488. 
Ohio App. The right of one state to 
demand and the duty of another to 
award extradition of fugitives rests 
-_-—~*primarily on the federal constitution, 
and in matters of extradition the fed- 
eral rather than state statutes are su- 
~  preme. Gen.Code, §§ 109-118; 18 U.S. 
. C.A. § 662; U.S:C.A.Const. art. 4, § 2. 
—In re Sanders, 31 N.H.2d 246. 


_Yenn, The right to extradite persons 
charged with crime from one state to 
another does not have as its basis 
_ state statutes, but finds support in the 
Federal Constitution and federal stat- 
utes, and no state by legislation has 
- power to limit the right of the chief 
executive to grant warrants of extra- 
dition. Code 1932, § 11925; 18 U.S.C. 
A. §§ 662, 663; U.S.C.A.Const. art. 4, 
§ 2.—State ex rel. Brown v. Grosch, 
152 S.W.2d 239, is Tenn, 619, 


The of 


edie 


Mass. provision uniform 


it was. 


§ 20G, as DYyZ Sb oe ie. : 
Const.Mass. pt. 1, art. 30.—In re Harris, 
34 N.H.2d 504, 309 Mass. 180. : 

State legislation upon subject of in- 
terstate rendition is justified only in 
so far as it aids, assists and facilitates 
operation of federal constitutional and 
statutory provisions. 18 U.S.C.A. § 662; 
U.S.C.A.Const. art. 4, § 2, cl. 2.—In re 
Harris, 34 N.E.2d 504, 309 Mass. 180. 

Pa.Super. Provisions of statute au- 
thorizing issuance of warrants of ex- 
tradition in cases where accused is not 
a fugitive must be strictly interpreted. 
19 P.S. § 125.—Commonwealth ex rel. 
Spivak v. Heinz, 14 A.2d 875, 141 Pa. 
Super. 158 ‘ihe 


Mo. When a convict 
parole by the governor of the asylum 
state, the governor may honor a requi- 
sition to deliver the paroled convict to 
the authorities of a demanding state.— 
Mattes v. Taylor, 153 S.W.2d 833. 

A convict cannot decide which state 
shall punish him when he has violated 
the criminal law of two states, but the 
asylum state has the right to waive 
punishment of the convict for the vio- 
lation of its criminal laws and can de- 
cide whether it will punish the prisoner 
or waive the punishment and turn him 
over to the dopep ane state.—Mattes v. 
Taylor, 153 S.W.2d 833. 

Pa.Super. Although the common- 
wealth is bound to aid in punishment 
of crime committed in other states by 
prompt extradition of a fugitive from 
justice found within its jurisdiction, 
and, if demanding state in its requisi- 
tion has complied with legal require- 
ments, neither Governor nor Superior 
Court has power to inquire into mo- 
tives of prosecution or whether charge 
is true, the commonwealth is bound to 
protect liberty of its citizens and not 
to permit extradition proceedings to be 
simply a pretext for removing them to 
another jurisdiction for a purpose oth- 
er than that within intendment of Con- 
stitution and appropriate statutes.— 
Commonwealth ex rel. Spivak v. Heinz, 
14 A.2d 875, 141 Pa.Super. 158. 

8 


‘ 


Pa.Super. One who merely distrib- 
utes or sells in Pennsylvania books al- 
leged to contain a criminal libel cannot 
be charged with “committing an act in 
this state, intentionally resulting in a 
crime in such other state’, within 
meaning of quoted words as used in 
statute concerning extradition where 
accused is not a fugitive. 19 PS. § 
125.—Commonwealth ex rel. Spivak v. 
Heinz, 14 A.2d 875, iy Pa.Super. 158. 

1 


§ 

N.H. The word ‘‘crime” ag used in 
extradition statute making it duty of 
governor to arrest and deliver up to 
executive authority of any other state 
any person charged in that state with 
treason, felony or other ‘‘crime” who 
has fled from justice and who is found 
in New Hampshire, embraces every of- 
fense known to the law of the demand- 
ing state, including misdemeanors. 
Laws 1937, ec. 70, § 1—Braecco v. Woos- 
ter, 20 A.2d 640. 

§ 11 


Ga. One who was convicted-in fed- 
eral court of violating federal statute, 
then convicted in Massachusetts court 
of violating state statute, and subse- 
quently sent to federal penitentiary in 
Georgia, was a “fugitive from justice” 
in Georgia though not coming into 
Georgia voluntarily, and hence was 
subject to extradition by Massachu- 
setts authorities. U.S.C.A.Const. art. 
4, § 2, par. 2; Code 1933, § 44-302.— 
Scheinfain vy, Aldredge, 12 S.H.2d 868. 
191 Ga. 479. 

Ky. A _ convict, who has escaped 
from a sister state where he was un- 
der sentence of imprisonment for the 
commission of a felony, may be extra- 
dited from the asylum state to the 
convicting state the same as may be 


is granted a 


e J) ¢ 
fled, because in ei 


“fugitive from justice’ subject t 
tradition. Ky.St. §§ 1926-1931; w 
C.A.Const. art. 4, § 2.—Gray v. Con- 
nors, 147 S.W.2d 384, 285 Ky. 229. 

A convicted felon, who has been pa- 
roled in accordance with the laws of 
the state of conviction and then es- 
eapes the jurisdiction of the court 
which convicted him, is subject to ex- 
tradition. Ky.St. §§ 1926-1931; U.S.C. 
A.Const. art. 4, § 2.—Gray v. Connors, 
147 S.W.2d 384, 285 Ky. 229. 

N.Y.App.Div. Where Board of Par- 
dons of State of Pennsylvania, acting 
under authority conferred upon it by 
statutes of such state, revoked relator’s 
parole, relator became a “fugitive from 
justice’ and subject to return to Penn- 
sylvania. 61 P.S.Pa. § 309.—People ex 
rel. Pahl vy, Hagerty, 28 N.Y.S.2d 186, 


262 App.Div. 45, affirmed 36 N.E.2d 
689. 
Pa.Com.Pl. Where a_ resident of 


Pennsylvania was convicted of abandon- 
ment by a court of New York State and 
ordered to make weekly payments for 
the support of his children, and was 
subsequently committed to a warden 
in Pennsylvania to deliver to a New 
York State officer under an order of ex- 
tradition issued by the Governor of New 
York, a petition for habeas corpus was: 
dismissed, since the defendant was a 
fugitive from justice—Commonwealth 
ex rel. v. Gernert, 33 Berks 164. 
§ 12 

Tex.Cr.App. Where complaint 
charged desertion and nonsupport of 
minor child by father in Kansas on or 
about September 11, 1939, and contin- 
ually thereafter until February 16, 
1940, and father admitted that he was. 
in Kansas from September 11, 1939, to 
January 4, 1940, if father violated the 


letter and spirit of the law as charged — 


in complaint, he became a “fugitive 
from justice’ and subject to extradition. 
18 U.S.C.A. § 662.—Ex parte Steaven- 
son, 144 S.W.2d 552. 


: 8 17 

Tenn. Where the extradition of one 
who stands charged with a_ crime 
against the asylum state is sought, the 
asylum state before honoring such de- 
mand may require party charged to 
atone for the crime committed by him 
against the laws of the asylum state.— 
State ex rel. Brown vy. Grosch, 152 S. 
W.2d 239,177 Tenn. 619. 

The statute providing for surrender 
of person charged with crime in another 
state if such person is not held in cus- 
tody or under bail to answer for any 
offense against the laws of United 
States or of the state was intended to 
protect the right of the state to retain 
offenders in cases where it was deemed 
advisable to require them to first an- 
swer charges against them in the state 
without interfering with the discretiom 
of the chief executive to surrender them 
in appropriate cases to the demanding 
state. Code 1932, § 11925.—State ex 
re). Brown v. Grosch, 152 S.W.2d 2389, 
177 Tenn. 619. ‘ 

§ 20 

Ill, The designation of fugitive as 
Maria lLazzara instead of Dianah 
Georgevitch in extradition papers was 
immaterial where requisition papers 
were in due form and certified to be 
authentic by the Governor of demand- 
ing state, and the evidence showed 
that Dianah Georgevitch was the per- 
son intended to be indicted and ar- 
rested. 18 U.S.C.A. § 662.—People ex 
rel. Georgevitch vy. Allman, 31 N.E.2d 
590,:375 Til. 363. 


Mass. The Governor of Massachu- 
setts was not without authority to issue 
a warrant for arrest of petitioner, who 
was sought by state of New York for 
crime of receiving stolen. goods, because 
demand of Governor of New York did 
not allege that petitioner was present 
in state of New York at time of com- 
mission of alleged crimes, where per- 
sonal presence of petitioner in New 
York was a necessary implication from 
facts alleged and demand was accom- 
panied by paper setting forth sworn 


A 
2245 
statement that petitioner was in New 
York on dates on which crimes were 
allegedly committed. G.L.(Ter.Ed.) ©. 
276, § 14, as added by St.1937, c. 304, 
§ 14; 18 U.S.C.A. § 662; U.S.C.A.Const. 
art. 4. § 2, cl. 2._In re Harris, 34 N.E. 
2d 504, 309 Mass. 180. 

A demand by Governor of New York 
for arrest of petitioner in Massachusetts 
was not insufficient, on ground that it 
did not substantially charge petitioner 
with commission of any crime in New 
York, merely because it was stated in 
one of affidavits accompanying demand 
that stolen goods which petitioner al- 
legedly received were delivered to him 
in Massachusetts, since those statements 
could not control direct statements in 
demand itself that he committed the 
alleged offenses or allegations contained 
in indictment, statements of acting dis- 
trict attorney or those of principal com- 
plaining witness. G.L.(Ter.Ed.) ¢. 276, 


§§ 11-20R.—In re Harris, 34 N.E.2d 
504, 309 Mass. 180. 
N.J.Com.Pl. Where requisition. for 


extradition certifying attached docu- 
ments to be authentic bore date prior 
to date appearing on petition, affidavit 
and indictment attached to requisition, 
so that it was apparent that governor 
of demanding state could not have had 
such documents before him when he 
certified them to be authentic, requisi- 
tion for extradition was fatally defec- 
tive and governor’s rendition made on 
such papers was without effect.—Ex 


parte Kelsey, 21 A.2d 676, 19 N.J. 
Misc. 488. 
N.Y.App.Div. A proceeding for the 


rendition to Pennsylvania of a_per- 
son arrested on a warrant issued by 
the Governor of New York could not 
be commenced except upon requisition 
of the Governor of Pennsylvania de- 
manding his surrender. 18 U.S.C.A. § 
662; U.S.C.A.Const. art. 4, § 2.—Peo- 
ple ex rel. Pahl v. Hagerty, 26 N.Y.S. 
2d 568, 261 App.Div. 1049. 

Ohio App. Where the demanding 
governor’s requisition, though not 
sworn to, stated that the person de- 
manded was charged with a crime, and 
represented that he had fled to Ohio, 
and was accompanied by the applica- 
tion for the requisition, sworn to by 
a prosecuting attorney of the demand- 
ing state and indicating that such per- 
son was a fugitive, the requisition was 
not objectionable because not accom- 
panied by sworn evidence that the 
person demanded was a fugitive. Gen. 
Code, §§ 109-118; 18 U.S.C.A. § 662.— 
In re Sanders, 31 N.H.2d 246. 

An extradition proceeding conform- 
ing to the federal constitution and 
statutes was not invalidated by non- 
compliance with the state statute re- 
quiring a statement by the proper 
prosecuting attorney of the demanding 
state concerning the reputation of the 
party or parties asking the requisition. 
Gen.Code, §§ 109-118; 18 U.S.C.A. § 
662; U.S.C.A.Const. art. 4, § 2—In re 
Sanders, 31 N.H.2d 246. 

§ 22 

Ala.App. One of the jurisdictional 
facts necessary for Governor to find as 
a predicate for issuance of warrant of 
extradition igs that accused is lawfully 
charged by indictment or information 
filed by a prosecuting officer and sup- 
ported by affidavit to the facts, or by 
an affidavit made before a magistrate in 
demanding state, with having commit- 
ted a crime under the laws of that 
state, or that he has been convicted of 
crime in that state and has escaped 
from confinement or proken his parole. 
Code Supp.1936, § 4183(5).—Watson 
vy. State, 2 So.2d 470. 

Tenn. The question first presented 
to the Governor of the asylum state is 
whether the papers from the demand- 
ing state are regular and show a prima 
facie case against the prisoner which 
is a “legal question,’ and the next 
question is whether the person sought 
fs a fugitive from justice which is a 
“fact question,’ and whether the papers 
present a case justifying the issuance 
of the rendition warrant is a matter in 
which the Governor of the asylum state 
must use his personal discretion which 
cannot be delegated.—State ex rel. 


EXTRADITION. 


Brown v. Grosch, 152 S.W.2d 239, 177 
Tenn. 619. 

The Governor of the asylum state 
may grant a hearing to the person 
charged with crime in another state or 
may not do so as the Governor sees 
proper.—State ex rel. Brown v, Grosch, 
152 S.W.2d 239, ae Tenn. 619. 

24 


Ohio App. Where a copy of the 
prosecutrix’ affidavit, certified by the 
justice of the peace before whom. it 
was originally made in the demanding 
state, and an original affidavit of the 
prosecutrix, sworn to before a notary 
whose authority was attested by the 
elerk of court, were included in the 
extradition papers, and each sufficient- 
ly set out the crime charged, it could 
not properly be claimed that there 
was no attested copy of the indictment 
or information, etc., since there is no 
requirement of the statute that there 
be any particular form of attestation 
of the clerk with the certificate of the 
judge, as provided by federal statutes. 
Gen.Code, §§ 109-118; 18 U.S.C.A. § 
662.—In re Sanders, 31 N.H.2d 246. 

28 


Ala.App. The law requires the Goy- 
ernor, before issuing a warrant for the 
apprehension of a fugitive from jus- 
tice in another state, to find that such 
fugitive is duly charged in the other 
state with a crime and that he has fled 
from justice in such state and taken 
refuge in Alabama. Gen.Acts 1931, p. 
559.—Kelley y. State, 200 So. 115. 

It is within province of Governor to 
require the production of satisfactory 
evidence of existence of jurisdictional 
facts the law requires him to find be- 
fore issuing warrant for the arrest on 
requisition of a fugitive from justice in 
another state. Gen.Acts 1931, p. 559. 
-—Kelley v. State, 200 So. 115. 

32 


N.J.Com.Pl. In extradition proceed- 
ing, court will not pass on the weight 
of the evidence.—Ex parte Kelsey, 21 
A.2d 676, 19 N.J.Misc. 488. 


§ 33 
Tenn. Whether or not the person 
ebarged with crime in asylum state as 
well as in demanding state shall be 
tried before surrender to demanding 
state for trial rests with the executive 
branch of the government and not with 
the judicial branch, and action of the 
Governor in waiving the jurisdiction of 
the asylum state is binding upon the 
courts of the asylum state, and may 
not be reviewed by them.—State ex rel. 
Brown vy. Grosch, 152 S.W.2d 239, 177 

Tenn, 619. at 
4 


§ 

Ga. Where record in habeas corpus 
proceeding to obtain release from im- 
prisonment pursuant to extradition did 
not show that there was no such 
offense under laws of the demanding 
state as that for which fugitive was 
sought, extradition warrant was not 
void on that ground. U.S.C.A.Const. 
art,, 4, § 2;"par. 2.;) Code 1933, § 44- 
302.—Scheinfain vy. Aldredge, 12 S.H.2d 
868, 191 Ga. 479. 

N.J.Com.Pl. In extradition it must 
appear as a ‘condition precedent” to 
the issuance of a warrant that the per- 
son demanded is substantially charged 
with a crime against demanding state 
from which he is alleged to have fled, 
and a crime which he could have com- 
mitted on the date stated, and such 
question of law is open to inquiry on 
writ of habeas. corpus.—Hx parte Kel- 
sey, 21 A.2d 676, 19 N.J.Misc. 488. 

Tenn. The issuance of warrant of 
extradition by the chief executive of 
the state creates a “‘prima facie’ case 
that the petitioner was lawfully 
charged with a crime in the demanding 
state, and that he was a “fugitive from 
justice’ thereof.—State ex rel. Brown vy. 
Gionee 152 S.W.2d 239, 177 Tenn. 

The failure of the Governor to grant 
a hearing does not affect the validity of 
his warrant authorizing the extradition 
of a person charged with crime in an- 
other state since such person has no 
right to a hearing upon the question 
of whether he is a fugitive from jus- 
tice.—State ex rel. Brown vy. Grosch, 
152 S.W.2d 2389, 177 Tenn. 619. 


§ 42 


§ 35 

Ala.App. Recitals of Governor’s ex- 
tradition warrant that accused was 
“charged by the transcript of the min- 
utes” in Okaloosa county, Fla., of a cer- 
tain crime, was insufficient to meet stat- 
utory requirement that accused must 
be shown to be lawfully charged by in- 
dictment or information or by affidavit 
made before magistrate in the demand- 
ing state with having there cominitted 
a crime under its laws. Code Supp. 
cli 4183(5)—Watson vy. State, 2 So. 

70. 


Ga. The fact that it was customary 
for governor to grant hearings on ex- 
traditions when requested, and would 
have done ‘so in instant case had he 
known of fugitive’s desire to contest 
extradition, did not invalidate extradi- 
tion warrant. U.S.C.A.Const. art. 4, 
§ 2, par. 2; Code 1938, § 44-302.— 
Scheinfain y, Aldredge, 12 S.H.2d 868. 
191 Ga. 479. 

Where mittimus from demanding 
state recited that fugitive was to be 
extradited to serve a fifteen to twenty- 
year sentence for carnal abuse, whereas 
governor’s extradition warrant stated 
that fugitive was to be extradited to 
stand trial for rape of child, warrant 
was not void on ground that fugitive 
was to be extradited under a different 
charge and for a purpose different from 
that specified in supporting documents. 
U.S.C.Ai Const: art. i4,58 272A ape tenons 
Code 1938, § 44-302.—Scheinfain v. Al- 
dredge, 12 S.E.2d 868, 191 Ga, 479. 


§ 40 

Ala.App. The recitals in a warrant 
issued by Governor on requisition of 
Governor of another state for the ar- 
rest of a_ fugitive from justice are 
“prima facie evidence” of the jurisdic- 
tional facts. Gen.Acts 1931, p. 559.— 
Kelley v. State, 200 So. 115. 

Ill, The recitals in rendition war- 
rant of Governor for arrest of an al- 
leged fugitive from justice make a 
prima facie case against fugitive, and 
burden rests upon him to prove that he 
is entitled to discharge. Smith-Hurd 
Stats. ec. 60, 2(4).—People ex rel. 
Thompson v. Lonie, 29 N.H.2d 500, 374 
Tl 9322. 

Til. issuance by the Governor 
of a rendition warrant within six 
months from date of first arrest of 
petitioner challenging the sufficiency of 
extradition proceedings on ground that 
no agent of demanding state appeared 
to receive him within six months from 
date of his arrest, made a prima facie 
case against PEAR One Smith-Hurd 
Stats. c. 60, § 5; 18 U.S.C.A. § 662.— 
People ex rel. Poncher vy. O’Brien, 30 
N.H.2d 75, 374 Ill. 568. 


_ Pa.Super. An extradition warrant 
issued by Governor under statute is 
presumptive, but not conclusive, evi- 
dence of every fact essential to its 
validity, and such facts may by com- 
petent evidence be shown to be false, 
and warrant may be attacked as void 
on its face or by. establishing that ju- 
risdictional facts necessary to its is- 
suance do not exist. 19 P.S. § 125.— 
Commonwealth ex rel. Spivak v. Heinz, 
14 A.2d 875, 141 Pa.Super. 158. 


A warrant of extradition issued by 
Governor under statute authorizing is- 
suance of warrants of extradition in 
cases where accused is not a fugitive 
could not be treated as by implica- 
tion charging relator with committing 


an act in Pennsylvania intentionally 
resulting in a crime in demanding 
state, since a warrant of extradition 


must on its face expressly state all 


facts essential to its validity, 19 VL. 
S. § 125.—Commonwealth ex rel. Spi- 
vak v. Heinz, 14 A.2d 875, 141 Pa. 


Super. 158. 


§ 

Ky. In habeas corpus proceeding on 
the application of felon, who had es- 
caped from sister state before expira- 
tion of term of imprisonment imposed 
by court of that state, proceedings 
culminating in issuance of warrant for 
extradition of felon to state of conyic- 
tien were found to be substantially in 
compliance with statutory provision for 
extradition of accused criminals and 
felons. Ky.St. §§ 1926-19381; U.S.C.A, 


— i 
mm hh 
Const. art. 4, § 2.—Gray vy. Connors, 
147 S.W.2d 384, 285 Ky. 229. © 

Ohio App. The common pleas court 

does not lack jurisdiction in an extra- 
dition proceeding merely because the 
governor’s warrant issued for the ar- 
rest of the person demanded does not 
appear among the extradition papers 
or is not introduced in evidence. Gen. 
Code, §§ 109-118; 18 U.S.C.A. § 662.— 
In re Sanders, 31 N.H.2d 246. 
The requisition papers, including the 
sworn application by the prosecuting 
‘attorney of the county in which the 
; offense was allegedly committed for 
the arrest of the accused, made a 
prima facie case in extradition pro- 
ceedings, and the state was not obliged 
to offer oral evidence in addition, and 
hence the accused was not denied the 
hearing contemplated by the state stat- 
' ute merely because the court required 
him to go forward with the evidence, 
-—s since the accused is not bound to in- 
r..) troduce evidence, but has the statutory 
privilege of doing so. Gen.Code, § 114. 
_ =—Jn re Sanders, 31 N.H.2d 246. 

. Where the prosecutrix, on an extra- 
-' dition hearing, retracted the charge, 
and there was conflicting evidence on 
the question whether affidavits charg- 
ing the offense were signed by her 
through coercion and over-persuasion, 
the matter was for the examining 

judge, and his conclusion would not 
be disturbed on appeal. Gen.Code, § 
 114.—In re Sanders, 31 N.H.2d 246. 

The examining judge in extradition 
_--—sproceedings is not obliged to determine 
whether the person demanded is guilty 
of the offense charged, but only wheth- 
er the demanding state has shown 
prima facie evidence, and has support- 
ed its requisition with proper formali- 
ties. Gen.Code, § 114.—In re Sanders, 
31 N.W.2d 246. 

The examining judge’s order in ex- 
tradition proceedings committing the 
person demanded to jail and directing 
that notice be given to the demanding 
- governor’s agent held not to violate 
the federal constitutional provisions 
governing extradition or the Four- 
teenth Amendment, nor state constitu- 
tional guaranties relating to liberty 
and justice. Gen.Code, §§ 109-118; 18 
‘U.S.C.A. § 662; Const.Ohio, art. 1, §§ 
pimorin Us-C-AlConst,), art. 14, 208 125 
Amend. 14.—In re Sanders, 31 N.H.2d 
246. 

43 


§ 

IW. The court will not discharge one 
arrested as a fugitive undér a Gover- 
nor’s warrant if the evidence relating to 
his presence in or absence from the 
demanding state at time crime was 
committed is merely contradictory, nor 
will he be discharged merely because 
he submits evidence on defense of an 
alibi which is not directly controverted. 
Smith-Hurd Stats. c. 60, § 2(4).—Peo- 
ple ex rel. Thompson y. Lonie, 29 N. 
BH.i2d 500, 374 Tl. 322. 

The prosecution is not confined to the 
precise date alleged as date crime was 
eommitted, and where’ evidence tends to 
show crime was perpetrated about the 
alleged date, and that the prisoner was 
in the demanding state either at that 
time or in the neighborhood of the time 
alleged, it is sufficient for extradition, 
and the prisoner is not entitled to be 
discharged. Smith-Hurd Stats. ec. 60, 
§ 2(4).—People ex rel. Thompson vy. 
Lonie, 29 N.B.2d 500, 374 Ill. 322. 

Where charge made in warrant for 
extradition alleged that crime of deser- 
tion was committed on September 1, 
1934, and the prisoner testified that he 
was not in demanding state on that 
date, but it appeared that he was phys- 
ically present therein approximately 
one month prior to date of offense 
charged, prisoner was not entitled to 
discharge, on ground that he was not 
within demanding state when crime 
was committed. Smith-Hurd Stats. e. 
60, § 2(4).—People ex rel. Thompson 
y. Lonie, 29 N.H.2d 500, 374 Ill. 322, 


FACTORS 


i? 


C.C.A.Tex. A milling company stor- 
mg shipper’s wheat in company’s ware- 
nouses for sale, and paying drafts 
drawn against wheat, with understand- 


ih a 


 -EXTRADITION — 


_ 


ing that shipper would pay interest on 


advances and storage on wheat until 
sale, and that meanwhile wheat would 
stand as security, was “warehouseman’”’ 
or “factor’ making advances against 
goods placed in his hands, and_had 
lien for advances and interest and for 
expense of keeping the goods, or if not 
a factor, was in possession of wheat 
as ‘“pledgee’ with a like result.—Gir- 


and vy, Kimbell Milling Co., 116 F.2d 
II9s 

§ 7 : ‘ 

D.C.Ill. Packing companies and their 


agents were not required to register or 
give bonds under provisions of Packers 
and Stockyards Act relating to regis- 
tration and bonds of stockyard dealers 
or market agencies. Packers and 
Stockyards Act of 1921, § 303, 7 USS. 
C.A. § 203, 7 U.S.C.A. § 204.—Masssa- 
chusetts Bonding & Insurance Co. Vv. 
Daniels, 38 F.Supp. 999. 

Where packing companies used fa- 
cilities of clearance agency as an aid 
in consummating purchases from com- 
mission men, but clearance agency in 
these transactions was acting as com- 
panies’ agent and not as a market 
agency, or dealer, the companies, which 
had suffered losses because of clear- 
ance agency’s defalcations, could not re- 
cover on bond given by clearance agen- 
ey under Packers and Stockyards Act 
covering only activities in the capacity 
of broker or clearing agency. 7 U.S. 
C.A., § 204.—Massachusetts Bonding & 
bares Co. v. Daniels, 38 F.Supp. 


Cal. The statutes defining ‘“produc- 
er’ and ‘dealer’ in farm products 
and requiring licenses of commission 
merchants and dealers must be con- 
strued in the light of reason. St.1937, 
pp. 715, 720, §§ 1261, 1273.—People v. 


Mulholland, 104 P.2d 1045, supersed- 
ing 98 P.2d 261. 
Cal.App. Where vegetable broker 


agreed with consignors that consignors 
should be entitled to all claims against 
railroad and thereafter failed to turn 
over amounts collected on claims from 
railroad to the consignors, consignors 
failing to show fraud or deceit on the 
part of the broker were not entitled to 
recover from surety on broker’s bond 
for amounts collected by broker from 
railroad and not turned over to con- 
signors,. S@1933; op. 2'78,'o§ 1265 2— 
Whitacre v. Hall, 104 P.2d 401, re- 
hearing denied 104 P.2d 660. 

Where vegetable broker failed to pay 
to consignors amounts recovered from 
railroad for damages to lettuce ship- 
ments as provided by contract, liabil- 
ity of vegetable broker and_ surety 
was one to be enforced by the director 
of agriculture in an action brought by 
him under the statute relating thereto 
and could not be enforced in an action 
arising out of contract by consignors. 
sha Oe od ea Pe rare Aer: Vv. 

all, { ,» rehearing i 
104 P.2a 660. ame nit 

Consignors seeking to recover from 
vegetable broker’s surety for failure of 
broker to turn over to consignors 
amounts recovered from railroad on 
claims for damages to vegetables as 
provided by contract had burden to 
prove fraud and deceit and that they 
were injured thereby. St.1933, p. 278, 
§ 1265.—Whitacre v. Hall, 104 P.2d 
401, rehearing denied 104 P.2d 660. 


CalApp. A wife, having no funds 
or property of her own before bor- 
rowing money on her notes and life 
insurance policy, nor any assets .over 
and above her liabilities, was without 
financial responsibility sufficient to en- 
title her to licenses to engage in busi- 
ness of produce dealer and _ broker. 
Srey Bs es aa puendad; St.1939, 
D. 2328, § -—Mosesian y. xe 
112 P.2a 705. Nein neeht 

Where husband had control and man- 
agement of funds and property, ob- 
tained by wife applying for produce 
dealer’s and broker’s licenses after 
State Director of Agriculture denied 
similar licenses to husband because of 
his previous failure to pay producers 
for their products, wife was not enti- 
tled to such licenses as purpose of stat- 
utory provisions respecting them was 
primarily to protect producers and 


for ‘their pr ts rs a 
Eo St.1938 as ame 
USS 12630 


eount for and pay amounts due to one 
dealing in, but not producing, such 
fruits. Acts 1935, c. 16860, § 3; Acts 
1937, @ 17777, § 3 and § 4, subd. 4. 
Pearson v. Columbia Casualty Co., 199 
So. 339. 

Minn. The purpose of the statutes 
requiring wholesale produce dealers to 
be licensed, to post a bond to insure 
payment to the farmer, and to make re- 
ports to the farmer concerning the sale 
of produce, and providing for punish- 
ment for violation of the requirements, 
was to protect the farmer in his deal- 
ings with wholesale dealers. _Mason’s 
Minn.St.Supp.1940, §§ 6240-18% to 
6240-18%4q.—State v. Marcus, 299 N.W. 
241 


The statutes requiring licenses and 
bonds from wholesale dealers in farm 
products for the protection of sellers 
of the farm products, but excluding 
farmers selling their own produce, is 
not unconstitutional as an arbitrary or 
fanciful classification, but is based on 
reasonable grounds justifying the dis- 
tinction, Mason’s Minn.St.Supp.1940, 3 
6240-18% et seq.—State v. Marcus, 29 
NeW. 241. 

The statutes requiring licenses and 
bonds from wholesale dealers: in| farm 
products do not place unreasonable re- 
straints on the right to pursue the 
business of a dealer at wholesale in 
farm products, and the regulation is a 
valid exercise of the “police power’’. 
Mason’s Minn.St.Supp.1940, § 6240-18% 
et seq.—State v. Marcus, 299 

The exemption of farmers’ co-oper- 
atives having not more than 40 per 
cent. of nonmember patrons from the 
application of the statutes requiring 
licenses and bonds from wholesale 
dealers in farm products does not con- 
stitute an arbitrary or capricious clas- 
sification inimical to the constitution. 
Mason’s Minn.St.Supp.1940, § 6240-18% 
et seq.—State v. Marcus, 299 N.W. 241. 

The statutes requiring licenses and 
bonds from wholesale dealers in farm 
products are not arbitrary in their 
classification of products because of the 
requirement that dealers in live stoek 
be separately licensed and bonded, and 
that dealers in hay, grain, and straw 
also be separately licensed and bonded. 
Mason's Minn.St.Supp.1940, §§ 5285-18, 
6240-181% et seq.; Mason’s Minn.St. 
taal § 6197.—State v. Marcus, 299 N.W. 


_ Provisions of the statutes requiring 
licenses and bonds from wholesale deal- 
ers in farm products, which delegate to 
the Commissioner of Agriculture the au- 
thority to set the amount of the bond 
required of a dealer at wholesale in 
farm products is not an unconstitution- 
al “delegation of legislative authority”, 
since the duty delegated is a mere ‘“‘ad- 
ministrative duty.’ Mason’s Minn.St. 
Supp.1940, § 6240-18% et seq.—State v. 
Marcus, 299 N.W. 241. 


§ 83 

Cal.App. In prosecution for acting 
as a commission merchant, in soliciting 
sale of grower’s crop of grapes on com- 
mission, without having secured a li- 
cense as required by statute, excluding 
defendant’s evidence that grapes were 
shipped through or by a fruit dis- 
tributing corporation which was li- 
censed as a commission merchant was 
not error, where defendant did not 
claim in trial court that he had acted 
as agent for corporation in his trans- 
actions with grower, since such evi- 
denee had no bearing on issues, St. 
1937, pp. 716, 720, §§ 1263, (1273.= 
People v. Montgomery, 107 P.2d 291. 


In prosecution for acting as a com- 


mission merchant in soliciting sale of. 


grower’s crop of grapes on commission, 
without 
required by statute, necessary elements 


having secured a liegnse as 


Jeane 


a 


N.W: 241. 


a comm 
e256, 720, 
Montgomery, 107 P.2d 291. 


pp. 


ense at that t : 
sion merchant. St.1 
§§ 1263, 1273.—Peop 


Evidence justified conviction for act- 
ing aS a commission merchant in solic- 
iting sale of grower’s crop of grapes 
on commission, without having secured 
a license as required by statute, as 
against contention that defendant acted 
as agent for a disclosed principal 
which was licensed as a commission 
merchant when defendant solicited 
grapes. St.1937, pp. 716, 720, §§ 1263, 
Pe ieonle v. Montgomery, 107 P.2d 


In prosecution for acting as a com- 
mission merchant in soliciting sale of 
grower’s crop of grapes on commission, 
without having secured a license as 
required by statute, sustaining objec- 
tions to defendant's questions of grow- 
er regarding whether grower knew that 
grapes were being shipped by a fruit 
distributing corporation was not error, 
where it was not suggested during trial 
that defendant was acting as agent for 
corporation in his transactions with 
grower. St.1937, pp. 716, 720, §§ 1263, 
hee Sa een |e vy. Montgomery, 107 P.2d 


That some of grapéS delivered by 
grower were below specified grade was 
not a defense in prosecution for acting 
as commission merchant in soliciting 
sale of grower’s crop of grapes on com- 
mission without having secured a_ li- 
cense as required by statute. St.1937, 
716, 720, §§ 1263, 1273.—People 
v. Montgomery, Be a 29 


18) 

Cal.App. Where agreement for mar- 
keting of crops covered year from Au- 
gust 17, 1936, to August 17, 1937, 
provision in agreement that it would 
be “binding’? upon both parties un- 
til advances and payments made by 
consignee to owner had been fully paid 
would not be construed to extend con- 
tract to include crops of following 
year upon advances not being fully 
paid, so as to entitle consignee to re- 
cover damages for owner’s. alleged 
breach regarding the 1937-1938 crop. 
Code Civ.Proc. § 1858.—Belmont y. Mil- 
ton, 110 P.2d 525. 


§ 46 
Cal.App. Where agreement for mar- 
keting of crops provided that con- 


signee agreed to pick and market all 
or part of crop or crops in such man- 
ner and at such time or place as would 
in his judgment yield maximum re- 
turn therefor, consignee’s failure to 
pick and market 400 boxes of oranges 
before frozen did not constitute a 
breach of contract entitling owner to 
recover damages therefor, since, by 
terms of agreement, consignee was not 
required to pick and sell all of the 


crop.—Belmont y. Milton, 110 P.2d 
525. 
Wash. Livestock commission com- 


pany, which was a market agency un- 
der Federal Packers and Stockyards 
Act, was liable to owner of cattle for 
conversion which occurred when com- 
pany paid selling price of cattle to 
drover from whom they received the 
cattle, without notice of his defective 
title, Federal Packers and Stockyards 
Act of 1921, 7 U.S.C.A. § 181 et seq.— 
Moderie vy. Schmidt. 108 P.2d 331, 


4 

Minn. The purpose of the statutes 
requiring wholesale produce dealers to 
be licensed, to post a bond to insure 
payment to the farmer, and to make 
reports to the farmer concerning the 
sale of produce, and providing for 
punishment for violation of the require- 
ments, was to protect the farmer in 
his dealings with wholesale dealers. 
Mason’s Minn.St.Supp.1940, §§  6240- 
18% to 6240-18%4q.—State v. Marcus, 
299 N.W. 241. 


' § 68 

Cal.App. Where contract for con- 
signment of 50 cars of lettuce to li- 
censed vegetable broker who advanced 
certain sum and guaranteed certain 
minimum price per car provided for 


an accounting at close of transaction 


wr 


ad the: z z i 
ert »f consignors 


on arrival at destination were to be 


sent, consignors were entitled to sums. 


recovered by consignee from railroad 
for damage to shipments of lettuce, 
and consignee was not entitled to a 
corresponding credit on minimum price 
guaranteed per car of lettuce.——Whit- 
acre v. Hall, 104 P.2d 401, rehearing 
denied 104 P.2d 660. 
_CalApp. _Where contract for con- 
Signment of cars of lettuce to veg- 
etable broker, who advanced guaran- 
teed minimum price per car, provided 
that all railroad or other, claims should 
be property of consignors, consignors 
were entitled to sums recovered by 
broker from railroad for damage to 
shipments of lettuce, and broker was 
not entitled to a corresponding credit 
on minimum price guaranteed.—Whit- 
acre v. Hall, 104 P.2d 660, denying re- 
hearing 104 P.2d 401. 
§ 74 
U.S.Mo. Where Secretary of Agricul- 
ture undertook to determine reasonable 
rate for period during which amounts 
charged by stockyard marketing agen- 
cies in excess of rate fixed by order 
were impounded, so that there could be 
just distribution of the impounded 
funds, it was not for the secretary 
merely to reflect the items involved in 
the determination on a profit and loss 
statement, but he was required to con- 
sider whether such items represented 
services which properly should be 
charged to the public, and rates to 
which the agencies were entitled were 
not to be derived merely from their ex- 
penditures and actual income. Packers 
and Stockyards Act of 1921, § 1 et seq., 
7 U.S.C.A. § 181 et seq.—wU. S. v. Mor- 


gan, 61 S.Ct. 999, 313 U.S, 409; 85 TL. 
Hd. —, reversing Morgan v. U. S., 32 
F.Supp. 546, conforming to mandate 


U. S. v. Morgan, 59 S.Ct. 795, 307 U.S. 
183, 83 L.Ed. 1211, reversing Morgan 
v. U.8., 24 F.Supp. 214, conforming to 
mandate, 58 S.Ct. 999, 304 U.S. 1, 82 
L.Ed. 1129, denying rehearing 58 S.Ct. 
413, 304 U.S. 1,782 Likd,. 1129) Ure- 
versing 23 F.Supp. 380. 

An order of the Secretary of Agricul- 
ture fixing reasonable rate for period 
during which amounts charged by 
stockyard marketing agencies in excess 
of prior order were impounded was not 
objectionable on ground that secretary 
had failed to consider changes in con- 
ditions since beginning of the period. 
Packers and Stockyards Act of 1921, § 
1 et seq., ‘7 U.S.C.A. § 181 et seq:i—uw. S. 
vy. Morgan, 61 S.Ct. 999, 313 U.S. 409, 
85 L.Ed. , reversing Morgan y. U. 
S., 32 F.Supp. 546, conforming to man- 
date U. S. v. Morgan, 59 S.Ct. 795, 307 
U.S. 183, 83 L.Ed. 1211, reversing Mor- 
gan v. U. S., 24 F.Supp. 214, conform- 
ing to mandate 58 S.Ct. 999, 304 U.S. 
1, 82 L.Ed. 1129, denying rehearing 
58 S.Ct. 773, 304 U.S. 1, 82 L.Ed. 1129, 
reversing 23 F.Supp. 380. 

Where findings of the Secretary of 
Agriculture had support of inferences 
fairly drawn from entire evidence in- 
eluding all that stockyard marketing 
agencies saw fit to introduce bearing on 
their operations after beginning of im- 
pounding period, order of the secretary 
fixing reasonable rates for period dur- 
ing which amount charged by the agen- 
cies in excess of prior order were iin- 
pounded would be required to prevail. 
Packers and Stockyards Act of 1921, § 
1 et seq., 7 U.S.C.A. § 181 et seq.—uU. S. 
v. Morgan, 61 S.Ct. 999, 313 U.S. 409, 
85 L.Ed. reversing Morgan v. U. 
S., 32 F.Supp. 546, conforming to man- 
date U. S. v. Morgan, 59 S.Ct. 795, 307 
U.S. 188, 83 L.Ed. 1211, reversing Mor- 
gan v. U. S., 24 F.Supp 214, conform- 
ing to mandate 58 S.Ct. 999, 304 U.S. 1, 
82 L.Ed, 1129, denying rehearing 58 
SiCt.. 7.73, 304208. 1,-822L-Hd.. 1129, 
reversing 23 F.Supp. 380. 

Stockyard marketing agencies which 
failed to pursue method provided by 
statute for procuring the admission of 
certain reports during course of hearing 
were debarred from raising the matter 
at a later time. Packers and Stock- 
yards Act of 1921, § 402, 7 U.S.C.A. 


ve une Prop : 
to whom all instruments on each car 
and notations on conditions of cars 


an, Ct. 9 


Bi 
Ed. 


L.Ed. 1129, denying rehearing 58 S. 

773, 304 U.S. 1, 82 L.Ed. 1129, revers- 

ing 23 F.Supp. 380. Wee 
The Supreme Court was not requ a 


riod during which amounts charged 
stockyard marketing agencies in exces 


conditions, and nevertheless conclude 
that rates similar to those in prior o1 
der were proper. Packers and Stock-— 
yards Act of 1921, § 1 et seq., 7 U : 
A. § 181 et seq.—U. S. v. Morgan, 
S.Ct. 999, 31311 UiS.) 409) \85 wal 
—, reversing Morgan vy. U. S.; 327) 
Supp. 546, conforming to mandate 
S. v. Morgan, 59 S.Ct. 795, 307 U.S 
183, 83 L.Ed. 1211, reversing Mo 
v. U. S., 24 F.Supp. 214, conforming 
mandate 58 S.Ct. 999, 304 U.S. 1, 82 
L.Ed. 1129, denying rehearing 58 S.Ct. 
773, 304 U.S. 1, 82 L.Hd. 1129, reve 
ing 23 F.Supp. 380. . Bais 
Order of the Secretary of Agricultur 
fixing reasonable rates for period dur- 
ing which amounts charged by stoe 
yard marketing agencies in excess. 
prior order were impounded, as basis. 
for distribution of impounded fund 
was not objectionable on ground that 
secretary was disqualified by bias fron 
entering the order, though the secretary — 
had publicly criticized decision of th 
Supreme Court upsetting prior order 
for procedural defects. Packers and 
Stockyards Act of 1921, § 1 et seq., 
U.S.C.A. § 181 et seq.—uU. S. v. Morgan 
61 S.Ct. 999, 313 U.S. 409, 85 L.Hd 
, reversing Morgan v. U. S., 
Supp. 546, conforming to 5 
Sv. Morgan, 59 'S.Ct. 795) ' 30%) US) 
183, 83 L.Ed. 1211, reversing Morgan 
v. U. S., 24 F.Supp. 214, conforming 
to mandate 58 S.Ct. 999, 304 U.S. 1, 82 
L.Ed. 1129, denying rehearing 58 SCRE 
773, 304 U.S. 1, 82 L.Ed. 1129, révers-— 
ing 23 F.Supp. 380. 5 r 
Findings, furnishing basis of order 
the Secretary of Agriculture fixing re 
sonable rates for period during whi J 
amounts charged by stockyard market- 
ing agencies in excess of prior orde1 
were impounded, were supported by — 
proof. Packers and Stockyards Act of 
1921, § 1 et seq., 7 U.S.C.A. § 181 et seq. 


_—U.’S. v. Morgan, 61 S.Ct. 999, 313 U. 
S. 409, 85 L.Ed. —, reversing Morgan 
v. U. S., 32 F.Supp. 546, conforming 


to mandate U. S. v. Morgan, 59 S.Ct. 
795, 307:-U.S.. 188, 83 L:Hd. 1210; ra== 
versing Morgan y. U. S., 24 F.Supp. 
214, conforming to mandate 58 S.Ct. 
999, 304 U.S. 1, 82 L.Ed. 1129, deny- — 
ing rehearing 58 S.Ct. 778, 304 U.S. 1, 
oan L.Ed. 1129, reversing 23 F.Supp. s 
380. ‘2 

Cal.App. Where vegetable broker ac- 
counted to consignors of lettuce on ‘ 
basis that lettuce damaged in ship- 
ment had been sold at same price as 
undamaged lettuce and charged com- 
mission on such selling price, broker 
was not entitled to commission on % 
amounts realized by consignors upon ‘ 
damage claims against railroad, as 7m 
against contention that such amounts aa 
were part of the selling Pile re Ves a 


acre v. Hall, 104 P.2d 660, denying 
rehearing 104 P.2d 401. 
§ 81 
Cal.App. Evidence supported judg- 


1 
7 
ment for consignee under an agreement , 
for marketing of crops against owner | 7 
for the difference between advances <* 
made by consignee to owner and ex- 
penses incurred, and the returns from 
sale of crops.—Belmont y. Milton, 110 


P.2d, 525. ‘ 
Under agreement for marketing of 
crops by terms of which consignee 


. interest. 
ea Milton,.110° P.2d°525. 

_A factor, who is not a del credere 
factor, is entitled to interest on ad- 
vances made.—Belmont y. Milton, 110 


a § 88 ae 
 €.C.A.N.Y. The purpose of provision 
of Personal Property Law relating to 
liens on merchandise or other pro- 
ceeds thereof to secure loans or advanc- 
is to provide means by which a mer- 
ant’s creditors can learn of any in- 
- cumbrance on goods which he carries 
on his shelves, and to allow merchant 
to pledge his accounts without notice 
to his creditors and to prevent mer- 
hants from gaining credit from an os- 
tensible ownership, but to leave them 
free to pledge their -other property. 
i 2ersonal Property 45 
«Bloch y. Mill Factors 
1.2d 536, 184 A.L.R. 1188. 
- €.C.A.N.Y. Where merchant execut- 


9 F.2d 536, 134 A.L.R. 1188. 


€.C.A.Tex. A milling company stor- 
ing shipper’s wheat in company’s 
warehouses for sale, and paying drafts 
drawn against wheat, with under- 
standing that shipper would pay inter- 
est on advances and storage on wheat 
until sale, and that meanwhile wheat 


ould stand as security, was ‘‘ware- 
houseman” or ‘factor’ making ad- 
vances against goods placed in his 


ands, and had lien for advances and 
terest and for expense of keeping the 
goods, or if not a factor, was in pos- 
session of wheat as ‘‘pledgee’ with a 
like result.—Girand v. Kimbell Milling 
Co., 116 F.2d 999. 
Pera! § 123 
Wash. In action against livestock 
commission company for alleged con- 
version of cattle, instrument executed 
by plaintiff and a third party and de- 
_livered by third party to commission 
company which stated that plaintiff 
_ shipped the cattle, upon arrival of 
which $447.15 of selling price was to 
be mailed to plaintiff and balance paid 
- to the drover, the third party, estab- 
lished that plaintiff was owner of 
cattle and that third party to whom 
- commission company paid entire selling 
_ price was mere drover with only a 
contingent interest in the proceeds.— 
Moderie v. Schmidt, 108 P.2d 331. 


§ 133 

C.C.A.I1l. In action under Perishable 
Agricultural Commodities Act by pur- 
chasers of carload of cantaloupes, which 
was purchased while in transit in in- 
J terstate commerce, against seller for 
loss caused by failure of cantaloupes 
7) to meet requirements of U. S. No. 1 
grade, where seller appealed to Dis- 
trict Court after Secretary of Agricul- 
ture made order of reparation in fa- 
yor of purchasers, Secretary’s findings 
of fact and order were conclusive where 
_ +Secretary found that railroad perishable 

inspection agency examined cantaloupes 

goon after they arrived at destination 
F and found that a high percentage of 
- eantaloupes were over-ripe, and Secre- 

tary awarded purchasers only pecuni- 
ary loss sustained, and seller offered 
no evidence as to value of over-ripe 
cantaloupes. Perishable Agricultural 
Commodities Act, §§ 2(2), 5(a, b), 7(e), 
7 ULS.C.A. §§ 499b(2), 499e(a, b), 499¢ 
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(c).—Farris vy. Meyer 
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: igh at ' 1» § 153 sa i » . Nt * 
Mass. Where an automobile distrib- 
utor-delivered an automobile to a retail 
dealer knowing that a finance company 
had legal title, and later induced the 
dealer to exchange the automobile for 
another, notice to the distributor of 
circumstances. which, if investigated, 
might have disclosed want of authority 
to exchange or barter the automobile, 
was not inconsistent with good faith 
or witha bona fide contract of sale 
within the Factor’s Act. G.L.(Ter.Ed.) 
ce. 104, § 1,—Associates Discount Cor- 
poration v. C. E. Fay Co., 30 N.B.2d 
876, 307 Mass. ‘577, 132° A.LiR.’ 519. 
Under the statute relating to the val- 
idity of bona fide contracts of sale by 
a factor or other agent intrusted with 
the possession of merchandise with au- 
thority to sell, the statutory test is 
good faith, and not reason to believe 
in the existence of authority nor want 
of notice under principles of equity. 
G.L.(Ter.Hd.) c¢. 104, 1.—Associates 
Discount Corporation y. C. BE. Fay Co., 
cay ae 876, 307 Mass. 577, 132 A.L. 


§ 161 

Mass. The so-called trustee under a 
trust receipt, with authority to sell, is 
a “factor or other agent’, and an au- 
tomobile is ‘“‘merchandise’, within the 
statute relating to the validity of con- 
tracts of sale by a factor or other 
agent entrusted with the possession of 
merchandise for sale. G.l.(Ter.Ed.) ¢. 
104, § 1.—Associates Discount Corpora- 
tion y. C. E. Fay Co., 30 N.E.2d 876, 
307 Mass. 577,. 132° ALR. 519, 

If an automobile dealer in possession 
of an automobile, the legal title to 
which was vested in a finance com- 
pany pursuant to a transaction in the 
nature of a trust receipt, had author- 
ity to sell on any terms, however lim- 
ited, a bona fide contract of sale by 
him on other terms would be valid as 
against the company, in view of the 
Factor’s Act. G.L.(Ter.Ed.) ¢. 104, § 
1.—Associates Discount Corporation v. 
C. E. Fay Co., 30 N.E.2d 876, 307 Mass. 
577, 182° ALR. 519: 

The purpose of the Factor’s Act is 
to protect a bona fide purchaser where 
the agent has exceeded his authority. 
G.L.(Ler.Ed.) c¢. 104, 1.—Associates 
Discount Corporation v. C. E. Fay Co., 
30. N.H.2d (876, 9307 Mass? 5:77, 7132 
A.L.R. 519, 

Although, at common law, authority 
to sell does not include authority to 
exchange or barter, in statutes the 
word “sale” is commonly construed as 
including exchange or barter, and this 
is the construction given it in the 
Factor’s Act relating to the validity 
of contracts of sale. G.L.(Ter.Ed.) ec. 
104, § 1—Associates Discount Corpora- 
tion y. C. BE. Fay Co., 30 N.E.2d 876, 
307 Mass. 577, 182 A.L.R. 519. 


Where an automobile distributor de- 
livered an automobile to a retail dealer 
and the bill of sale. therefor to a com- 
pany which financed the purchase there- 
of pursuant to an understanding with 
the dealer in the nature of a trust re- 
ceipt, and subsequently induced the 
dealer to exchange the automobile for 
another of the same value, the distribu- 
tor was entitled, as against the finance 
company, to have his transaction with 
the dealer considered a bona fide con- 
tract of “sale” within the Factor’s Act. 
G.L.(Ter.Ed.) ¢. 104, § 1.—Associates 
Discount Corporation v. C. E. Fay Co., 
Be Bl 876, 307 Mass, 577, 132 A.L. 


FALSE IMPRISONMENT 


§ 5 

Fla. In action for false arrest and 
imprisonment, defendants had burden 
of showing probable cause, malice was 
relevant only to issue of damages, and 
termination of the alleged malicious 
prosecution in favor of plaintiff was 
immaterial—White v. Miami Home 
Milk Producers Ass’n, 197 So, 125, 143 
Fla. 518, 

Ga.App. To constitute “false impris- 
onment” there must be actual physical 
restraint either by force or fear.—Sin- 


unlawful detention 
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False imprisonment’”’ co 
alse imp. ab 


_ of the per 
another for any length of time where- 
by he is deprived of his personal lib- 
erty, and furnishes a right of action | 
for damages to the person so detained. — 
—Sinclair Refining Co. vy. Meek, 10 S. — 
H.2d 76, 62 Ga.App. 850. . 

The only essential elements of an | 
action for “false imprisonment” are 
the detention and its unlawfulness, and 
malice and want of probable cause 
need not be shown.—Sinclair Refining 
Co. v. Meek, 10 S.H.2d 76, 62 Ga.App. 
850. ] 

Ga.App. In action for illegal arrest 
and false imprisonment, the only es- 
sential elements of the action are the 
arrest or detention and the unlawful- 
ness thereof. Code 1933, § 105-901.— 
Conoly v. Imperial Tobacco Co., 12 8S. 
H.2d 398, 63 Bes Re. see; 


Fla. In action for false arrest and 
imprisonment, defendants had _ burden 
of showing probable cause, malice was 
relevant only to issue of damages, and 
termination of the alleged malicious 
prosecution in favor of plaintiff was 
immaterial— White v. Miami Home 
Milk Producers Ass’n, 197 So. 125, 143 
Byla= 51855 3 

Ga.App. The only essential elements 
of an action for ‘false imprisonment”’ 
are the detention and its unlawfulness, 
and malice and want of probable cause 
need not be shown.—Sincle*~ Refining 
$25 v. Meek, 10 S.E.2d 76, 62 Ga.App. 

Mo.App. The want of reasonable or. 
probable cause and want of malice are 
elements not entering into the action 
of “false imprisonment” in so far as ac- 
tual damages are concerned.—Carter v. 
Casey, 153 S.W.2d 744. : 

S.C, “False imprisonment” may be 
committed by words alone or by acts ~ 
alone, or by both, and by merely — 
operating on will of the individual, or 
by personal violence, or by both, and ~ 
it is unnecessary that individual be 
confined within a prison, or that he be — 
assaulted or touched, or that any in- 
jury be done to the individual’s per- 
son or to his character or reputation, 
or that the wrongful act be committed 
with malice or ill will—Westbrook v. _ 
Hutchison, 10 S.B.2d 145, 195 S.C. 101. 


i ca aca 


ee 


§ 7 

Mo.App. Where a clerk in a _ store, 
mistakenly believing that merchandise 
had been stolen, restrained and searched 
a person not guilty, the restraint, 
however short, was unwarranted, and 
honesty of purpose and intention will 
not excuse the trespass.—Hurst v. 
Montgomery Ward & Co., 145 S.W.2d 


§ 9 j 

Ga.App. One need not make an ef- 
fort to escape or to await application 
of open force in order to recover for 
“false imprisonment’, and it is enough 
if restraint is put upon him by force 
or fear.—Sinclair Refining Co. v. Meek, 
10 S.H.2d 76, 62 Ga.App. 850. : 

To constitute “false imprisonment” 
there must be actual physical restraint 
either by force or fear.—Sinclair Re- 
fining Co. v. Meek, 10 S.H.2d 76, 62 Ga. 
App. 850. 

Restraint constituting “false impris- 
onment” may arise out of words, acts, 
gestures or the like which induce a 
reasonable apprehension that force will 
be used if the plaintiff does not sub- 
mit, and it is sufficient if they oper- 
ate upon the will of the plaintiff and 
result in a reasonable fear of personal 
difficulty or personal injuries.—Sinelair 
Refining Co. v. Meek, 10 S.H.2d 76, 62 
Ga.App. 850. 

S.C. “False imprisonment” may be 
committed by words alone or by acts 
alone, or by both, and by merely oper- 
ating on will of the individual, or by 
personal violence, or by both, and it 
is unnecessary that individual be con- 
fined within a prison, or that he be 
assaulted or touched, or that any in- 
jury be done to the individual’s person 
or to his character or reputation, or — 
that the wrongful act be committed — 
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with malice or ill will—Westbrook v. 
Hutchison, 10 S,H.2d 145, 195 S.C, 101. 


Ga.App. Any restraint, however 
slight, on another’s liberty to come 
and go, constitutes an ‘arrest’. Code 
1933, § 105-901.—Conoly v. Imperial 


pe pacto Co., 12 S.H.2d 398, 63 Ga.App. 

Mo.App. To constitute false impris- 
onment, there need be no formal dec- 
laration of arrest, and # is not nec- 
essary that the individual be confined 
within a prison or assaulted or touched. 
—Hurst v. Montgomery Ward & Co., 
145 S.W.2d 992. 

Where a clerk in a store, mistakenly 
believing that merchandise had been 
stolen, restrained and searched a per- 
son not guilty, the restraint, however 
short, was unwarranted, and honesty 
of purpose and intention will not ex- 
cuse the trespass.—Hurst v. Montgom- 
ery Ward & Co., 145 S.W.2d 992. 

S.C. “False imprisonment” may be 
committed by words alone or by acts 
alone, or by both; and by merely oper- 
ating on will of the individual, or by 
personal violence, or by both, and it 
is unnecessary that individual be con- 
fined within a prison, or that he be 
assaulted or touched, or that any in- 
jury be done to the individual’s per- 
son or to his character or reputation, 
or that the wrongful act be committed 
with malice or il] will.—Westbrook vy. 
Hutchison, 10 aires 145, 195. S.C. 101. 

. 15 

C.C.A.Va. ‘Where after master of ves- 
sel had been notified by immigration 
authorities not to permit the landing 
of alien seamen, master employed a 
watching company to hold them in 
custody for return to vessel, when mas- 
ter was forced to put the seamen ashore 
in order that the vessel might be fumi- 
gated by public health authorities, the 
vessel was not liable for “false im- 
prisonment’” and where the wages 
earned by the seamen were promptly 
paid into court pursuant to court’s or- 
der, there was no basis for awarding 
“waiting time’ as such delay as oc- 
curred was not without justification un- 
Roane circumstances.—The Edit H, 119 


App.D.C. Where police court of Dis- 
trict of Columbia had jurisdiction of 
criminal information charging accused 
with having unlawfully entered and 
unlawfully declined to leave a dwelling 
house, even if the information was de- 
fective, because it’ omitted the descrip- 
tive word “unoccupied” and other lan- 
guage contained in the statute, police 
judge who issued warrant of arrest 
and who heard trial resulting in con- 
viction and Assistant United States At- 
torney who prepared the warrant and 
who prepared and filed the information 
were immune from civil suit for dam- 
ages for false arrest and imprisonment 
because of the acts done by them. D. 
C.Code Supp. V, T. 6, § 57; -D.C.Code 

152.—Fletcher vy, Mc- 
F.2d 729. 

Ga.App. An “arrest” is the taking, 
seizing, or detaining of person of an- 
other, either by touching or putting 
hands on him, or by any act indicating 
an intention to take such person into 
custody, and which subjects such per- 
son to actual control and.will of per- 
son making the arrest, and it is suf- 
ficient if arrested person understands 
that he is in power of one arresting 
and submits in consequence thereof. 
Code 1938, § 105-901.—Conoly vy. Im- 
perial Tobacco Co., 12 S.E.2d 398, 63 
Ga.App. 880. 

The taking of another into custody 
for purpose of investigating an alleged 
crime constitutes an ‘‘arrest’’. Code 
1933, § 105-901.—Conoly vy. Imperial 
ee Co., 12 S.E.2d 398, 63 Ga.App. 


Where branch manager of company 
and policeman came to school to ques- 
tion group of boys concerning break- 
ing of a lock on door of company’s 
building and stealing certain articles 
therefrom, the going of the boys with 
branch manager and policeman to see 
their parents could not as a matter of 


law be said to be a “voluntary act” 
of the boys, but rather jury might 
find that it constituted an ‘arrest’ 


FALSE IMPRISONMENT 


and a restraint of boys’ liberty. Code 
1933, §§ 27-207, 27-211, 27-212, 105-901. 
—Conoly v. Imperial Tobacco Co., 12 
8.E.2d 398, 63 Ga.App. 880. 

Where branch manager of company 
and policeman came to school to ques- 
tion group of boys concerning break- 
ing of a lock on door of company’s 
building and_ stealing certain articles 
therefrom and took boys with them to 
see their parents, refusal of policeman 
and manager to release one of boys 
upon request of father of the boy 
constituted an “arrest’’ and restraint 
of boy’s liberty, irrespective of wheth- 
er boy voluntarily accompanied police- 
man and manager from schoolhouse. 
Code 1933, §§ 27-207, 27-211, 27-212, 
105-901.—Conoly y. Imperial 
Co., 12 S.H.2d 398, 63 Ga.App. 880. 

Ga.App. An arrest by an officer or a 
private person without a warrant is 
illegal unless it falls within exceptions 
specified in statute. Code 1933, §§ 27- 
207, 27-211.—Conoly v. Imperial To- 
paces, Co., 12 S.H.2d 398, 63 Ga.App. 

Mo.App. ‘False imprisonment” con- 
sists of the direct restraint of per- 
sonal liberty, and the restraint may be 
from the fear of force as well as from 
force itself—Hurst v. Montgomery 
Ward & ,Co., 145 S.W.2d 992. 

False imprisonment may be ..com- 
mitted by words alone, or by acts 
alone, or by both and by merely oper- 
ating the will of the individual.—Hurst 
v. Montgomery Ward & Co., 145 S.W. 
2d. 992. 

To constitute false imprisonment, 
there need be no formal declaration of 
arrest, and it iS not necessary that 
the individual be confined within a 
prison or assaulted or touched,—Hurst 
v. Montgomery Ward & Co., 145 S.W. 
2d. 992. 

S.C. In action for, false imprison- 
ment, court was required to view the 
facts from  defendant’s standpoint, 
since defendant had right to arrest 
plaintiff if defendant was acting upon 
eertain information that felony had 
been committed; it being unnecessary 
as an actual fact that felony had been 
committed in order to permit defend- 
ant as a private citizen to arrest plain- 
tiff and take him before proper officers 
of the law. Code 1932, § 907.—Bur- 
ton vy. McNeill, 13 S.E.2d 10; 196 S.C. 
250. 

29 


§ 
See Whiffin v. David Spencer Limited 
[1941] 2 Dom.L.R. 727. 
§ 36 
Ga.App. The only essential elements 
of an action for “false imprisonment” 
are the detention and its unlawfulness, 
and malice and want of probable cause 
need not be shown.—Sinclair Refining 
ree v. Meek, 10 S.E.2d 76, 62 Ga.App. 


Ga.App. Probable cause is not. es- 
sential to support an action for illegal 
arrest and unlawful imprisonment; 
however, evidence affording reasonable 
and probable cause, or suspicion of 
plaintiff’s guilt, is relevant in mitiga- 
tion of damages. Code 1933, § 105-901. 
—Conoly v. Imperial Tobacco Co., 12 
S.H.2d 398, 63 Ga.App. 880. 

Mo.App. The want of reasonable or 
probable cause and want of malice are 
elements not entering into the action 
of ‘false imprisonment” in so far as 
actual damages are concerned.—Carter 
vy. Casey, 153 S.W.2d 744. 


41 
N.Y.App.Div. Where papers on 
which execution against the person was 
issued were legally insufficient to give 
the court jurisdiction, the execution 
was void, and afforded the parties who 
procured its issuance no protection 
against cause of action for false arrest 
and imprisonment.—Rizzo y. Riddell, 27 
N.Y.S.2d 837, 262 tee (ES 
6 


C.C.A.Ga. Defendants who have been 
convicted without counsel in ordinary 
cases, though there was no express 
waiver of counsel, are not held under 
a yoid sentence, and their jailer is not 
guilty of “false imprisonment”, and 
sentence may in some cases be vulner- 
able to attack even by habeas corpus, 


Tobacco’ 


§ 71 


but until attacked in a regular way the 
sentence is valid as against accuse and 
protects those who execute it.—Sanford 
vy. Robbins, 115 F.2d 4385. 

S.C. A private person who makes an 
arrest may hold his prisoner in cus- 
tody only for a reasonable time and 
he must without unreasonable delay 
either take him before a magistrate, 
turn him over to an officer, or place 
him in jail, and if he fails to do so, 
he cannot justify the arrest.—West- 
brook v. Hutchison, 10 $.H.2d 145, 19% 
S.C. 101. 

68 


§ 

App.D.C, Superintendent of jail whd 
acted on process legally sufficient in 
form and duly issued by court or of- 
ficer having jurisdiction to issue it 
could not be held liable for false im- 
prisonment.—Fletcher vy. McMahon, 121 
F.2d 729. 

Iowa. In action for false imprison- 
ment against mayor who orally com- 
manded deputy marshal to arrest plain- 
tiff, even if arrest was legal, judgment 
for plaintiff was proper, where it ap- 
peared that subsequent to the arrest 
mayor refused to accept bail or other- 
wise follow any of the provisions of 
statute enacted for protection of per- 
sons placed under arrest, in spite of 
insistence of plaintiff's attorney.—An- 
dersen v. Spencer, 294 N.W. 904. 

Mo.App. Where a clerk in a_ store, 
believing that merchandise ‘had heen 
stolen, acted indiscreetly, or with bad 
judgment, or through mistake, and ar- 
rested, restrained, and searched a per- 
son not guilty, the store owner is re- 
spons:ble-—Hurst v. Montgomery Ward 
& Co., 145 S.W.2d 992. 

N.C. Where action was instituted be- 
fore a justice of the peace whose eyes 
were bad on account of a cataract and 
the justice requested his secretary to 
sign his name to the summons which 
the secretary did in presence of the jus- 
tice and under his supervision, the 
summons was valid and the defendant 
who was taken into custody on an exe- 
cution until the judgment was paid 
could not recover in an action for false 
arrest since under the circumstances the 
magistrate could deputize another to 
sign his name to the summons. Code 
1939, §§ 476, 1487.— Johnson v. Cham- 
bers, 14 S.H.2d 789, 219 N.C. 769. 

Tex.Civ.App. Those attempting to 
unlawfully dispossess tenant were none- 
theless guilty of falsely imprisoning the 
tenant because of the fact that they 
would not have imprisoned the tenant if 
she had obeyed their orders to get off 
the premises immediately, and because 
of the fact that they would have re- 
leased the tenant at any time if she 
had promised to leave the premises, 
since those conditions were unlawful.— 
Kuhn v. Palo Duro Corporation, 151 
S.W.2d 894, error granted, 

Wash. The general rule is that when 
a person is arrested and placed in jail, 
although such arrest was legal, if he is 
detained in jail for a longer time than 
is reasonably necessary under all of 
the circumstances to obtain a proper 
warrant or order for his further deten- 
tion from a tribunal or officer author- 
ized under the law to issue such war- 
rant or order, the detaining officer is 
liable in an action for damages.—Hous- 
man vy. Byrne, 115 P:2d 673. 

Where a prisoner, lawfully arrested 
without a warrant, was detained in jail 
from the 2d to the 13th day of Novem- 
ber without being taken before a com- 
mitting magistrate, such detention, in 
the absence of any showing of a neces- 
sity therefor, was unreasonable, render- 
ing the detaining officer liable in dam- 
ages for false imprisonment.—Housman 
v. Byrne, 115 \P.2d 673. 

§ 71 

Fla. In action for false arrest and 

imprisonment, where plaintiff was first 


arrested by city police upon informa 
tion alleged to have been furnished 
by defendants and later was appre- 


hended under a capias issued by crim- 
jnal court of record based on an in- 
formation charging embezzlement, le- 
gaily authorized arrest under the ca- 
pias could not have been false and was 
irrelevant to the action and plaintiff 
was limited to the arrest by police.— 
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k White vy. Miami Home Milk Producers 
Ass'n, 197 So, 125, 148 Fla. 518. 

Ky. An action for false arrest does 
not lie against physician alleged to 
have illegally caused plaintiff's appre- 
hension and temporary incarceration in 
insane asylum by making false certifi- 
eate of his mental condition without 
having personally examined him. Ky. 
St. §§ 216aa-77, 216aa-77a.—Christo- 
' pher v. Henry, 143 S.W.2d' 1069, 284 
p) Ky. 127. : 
«Mich. The county welfare agent and 
- matron of county juvenile detention 
home who did not comply with statute 
relating to commitment of neglected 
children, in that they failed to give 
notice to father before obtaining order 
for commitment of children, were li- 
is able to the father for abduction and 
false arrest and imprisonment of his 
children. Comp.Laws 1929, § 12838.— 
 Oversmith v. Lake, 295 N.W. 339, 295 
Mich. 627. 

_ Mo.App. In action against corpora- 
tion for false arrest and imprisonment, 
‘corporation’s liability was not limited 
to what took place within defendant’s 
- puilding where the arrest took place, 
- but corporation was. also liable for 
plaintiff's removal from building by 
police officer, his incarceration at po- 
lice headquarters, and the taking of 
his fingerprints, since such _ things 
would naturally follow.—McGill v. Wal- 
nut Realty Co., pee sed 131. 

*; Tex.Civ.App. Those attempting to 
_ unlawfully dispossess tenant were none- 
theless guilty of falsely imprisoning the 
- tenant because of the fact that they 
On would not have imprisoned the tenant 
if she had obeyed their orders to get 
off the premises immediately, and_ be- 
cause of the fact that they would have 
S released the tenant at any time if she 
had promised to leaye the premises, 
sinee those conditions were unlawful.— 

Kuhn vy. Palo Duro Corporation, 151 8. 
~W.2d 894, error eas 
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Where police court of Dis- 
jurisdiction of 
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_App.D.C. ; 
-triet of Columbia had 
criminal information charging accused 
with having unlawfully entered and un- 
lawfully declined to leave a dwelling 
house, even if the information was de- 

fective, because it omitted the descrip- 
tive word “unoccupied” and other lan- 
guage. contained in the statute, police 
judge who issued warrant of. arrest 
and who heard trial resulting in con- 
viction and Assistant United States At- 
- torney who prepared the warrant and 
who prepared and filed the information 
were immune from civil suit for dam- 
ages for false arrest and imprisonment 
because of the acts done by them. D. 
C.Code Supp. V, T. 6; § 57; D.C.Code 
1929, T. 18, § 152.—¥Fletcher v. Mc- 
Mahon, 121 F.2d 729. 

N.Y.App.Div. Where a showing as 
contained in depositions and informa- 
tion called on defendant as a_ justice 
of the peace to make a judicial deter- 
mination, he could not be held liable 


for false arrest and imprisonment, 
even if his determination was_ errone- 
ous.—Kischel v. Flamik, 23 N.Y.S.2d 
264. 
§ 123 

Ga.App. Allegations that defendant 
requested third parties to keep  plain- 
tiff under surveillance while defend- 


ant went after the sheriff did not state 
cause of action for ‘false imprison- 
ment.”’—Sinelair Refining Co. v. Meek, 
10 S.H.2d 76, 62 Ga.App. 850. 


Allegations that defendant accused 
plaintiff of stealing money from de- 
fendant’s automobile and demanded 
that plaintiff be searched and that the 
manner of defendant’s actions and tone 
of his voice made it clear that there 
would be serious trouble if plaintiff 
did not allow himself to be searched, 
and that plaintiff therefore permitted 
himself to be detained against his 
wishes and to be searched, stated cause 
of aetion for “false imprisonment.’’— 
Sinclair Refining Co. v, Meek, 10 S.E. 
2d 76, 62 Ga.App. 850. 

Ga.App. A _ petition did not state 
eause of action for “false imprison- 
ment” against street railroad whose offi- 


net 


cers detained plaintiff for smoking on 
street car, on theory that there was no 
state or municipal law prohibiting 
smoking on street car, where plaintiff 
nowhere alleged or inferred that such 
conduct was not in violation of a rule 
promulgated by street railroad for pro- 
tection of its passengers and business, 
or that if there were such rule that it 
was void for unreasonableness. Code, 
§§ 18-203, 105-901.—Hughes v. Georgia 
Power Co., 15 S.E.2d 466. 

A petition which alleged that street 
railroad’s officers detained plaintiff for 
contempt in failing to appear to an- 
swer charge of smoking on street car 
which had been lodged against plaintiff 
did not state cause of action for ‘‘false 
imprisonment,” notwithstanding peti- 
tion alleged that there was no ordi- 
nance designated as “smoking on trol- 
ley,” Where petition nowhere alleged 
that there was not an ordinance under 
some other name which plaintiff vio- 
lated by smoking on street car, and it 
would be assumed that court authorities 
acted lawfully in docketing the charge. 
Code, § 18-203—Hughes vy. Georgia 
Power Co., 15 S8.H.2d 466. 

Mo.App. A plaintiff seeking punitive 
damages for false imprisonment is re- 
quired to plead malice on part of 
defendant.—Carter vy. Casey, 153 S.W. 
2d 744, 

8.C. In action for false imprison- 
ment of 11 year old boy, wherein 
allegation as to damages stated that 
plaintiff was by false imprisonment 
prevented from attending a picture 
show or from joining in any other 
playful matters for the period of time 
involved, and that by reason of the 
imprisonment and restraint of plain- 
tiffs liberty he was damaged in the 
sum of $5,000, trial court did not err 
in permitting a recovery of damages 
for humiliation, indignity, and mental 
suffering, since general damages need 
not be specially pleaded.—Westbrook 
yoga 10 S.H.2d' 145, 195. S.C. 


Tex.Civ.App. In consolidated actions 
against store owner and his son for 
false imprisonment of a minor employed 
in store and employee’s brother, who 
was also a minor, plaintiffs’ pleadings 
were sufficient to charge defendants 
with directly participating in unlawful 
arrest and confinement, as against con- 
tention that pleadings only alleged a 
conspiracy to deprive plaintiffs of their 
liberty and that there was no cause of 
action alleged independent of theory of 
conspiracy.—Castillo v. Canavati, 152 
S.W.2d 785, error refused. 


§ 146 
Fla. In action for false arrest and 
imprisonment, defendants had burden 


of showing probable cause, malice was 
relevant only to issue of damages, and 
termination of the alleged malicious 
prosecution in favor of plaintiff was 
immaferial.—White v. Miami Home 
Milk Producers Ass’n, 197 So, 125, 143 
Fla. 518. 

Mass. In action for false imprison- 
ment, it was part of plaintiff’s case to 
prove his damages, and if plaintiff 
failed to prove facts upon which an es- 
timate of the pecuniary value of time 
claimed to have been lost in conse- 
quence of imprisonment could be 
founded, plaintiff was entitled to only 
nominal damages.—Bilodeau vy. Maffei, 
34 N.H.2d 687, 309 Mass. 237. 

Pa.Com.Pl. In an action for-false im- 
prisonment, the ‘burden of showing 
probable cause is on the defendant,— 
Long v. Great Atlantic & Pacifie Tea 
Co., 29 Del. 508. 

Tex.Civ.App. In false imprisonment 
action, upon arrest having been shown, 
burden was upon defendants to show 
lawful authority for the arrest.—Castil- 
lo v. Canavati, 152 S.W.2d 785, error 
refused. 

In consolidated actions against store 
owner and his son for false imprison- 
ment of a minor employed in store, and 
employee’s brother, who was also a 
minor, if there were a city ordinance 
authorizing arrest of plaintiffs under 
the circumstances, burden was upon de- 
fendants of showing such fact by prop- 
er eyidence, and in absence of such 


my) oN § 154 : eae ; 
Ga.App. In action against co 1 
and its branch manager for illegal ar 


rest and false imprisonment of ll-year- — 
arising out of detention of © 


old boy, 
boy by manager and policeman for 
questioning concerning breaking of a 
lock on door df company’s building and 
stealing- articles therefrom, evidence 
that boys other than plaintiff had, on 
oceasions other than one involved, been 
guilty of breaking windows and other 
trespasses upon company’s property, 
that policeman had chased some boys 
away from company’s property on pre- 
vious occasions, and that complaints 
had been made as to other trespasses 
several years before the occasion, was 
irrelevant.. Code 19338, §§ 27-207, 27- 
211, 27-212, 105-901.—Conoly v. .m- 
perial Tobacco Co., 12 S.H.2d 398, 63 
Ga.App. 880. 

In action against company and _ its 
branch manager for illegal arrest and 
false imprisonment of 11-year-old boy, 
arisng out of detention of boy. to- 
gether with four other boys by man- 
ager and policeman for questioning 
concerning breaking of a lock on Coor 
of company’s building and stealing ar- 
ticles therefrom, statements of father 
of one of boys other than plaintiff, 
made after boys had been taken before 
him by manager and policeman, that 
his boy had been in trouble before and 
that his boy had broken a light, were 
inadmissible either for purpose of. de- 
termining legality of conduct of man- 
ager and of policeman, or in mitiga-. 
tion of damages as tending to show 
probable guilt of plaintiff and other 
boys. Code 1933, §§ 27-207, 27-211, 
27-212, 105-901.—Conoly vy. Imperial 
pobagce Co., 12 8.H.2d 398, 63 Ga.App. 
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Ga.App. Probable cause is not es- 
sential to support an action for illegal 
arrest and unlawful imprisonment; 
however, ev:dence affording reasonable 
ane probable cause, or suspicion of 
plaintiff’s guilt, is relevant in mitiga- 
tion of damages. Code 1933, § 105- 
901.—Conoly v. Imperial Tobacco Co., 
12 S.E.2d 398, 63 Ga.App. 880. 


In action against company and _ its 


branch manager for ilegal arrest and — 


false imprisonment of 11-year-old boy, 
arising out of detention of boy togeth- 
er with four other boys by manager 
and policeman for questioning econcern- 
ing breaking of a lock on door of com- 
pany’s building and stealing articles 
therefrom, statements of father of one 
of boys other than plaintiff, made after 
boys had been taken before him by 
manager and policeman, that his boy 
had been in trouble before and that 
his boy had broken a light, were inad- 
inissible either for purpose of deter- 
mining legality of conduct of manager 
ane of policeman, or in mitigation of 
damages as tending to show probable 
guilt of plaintiff and other boys. Code 
1983, §§ 27-207, 27-211, 27-212, 105% 
901.—Conoly v. Imperial Tobacco Co., 
12 S.E.2d 398, 63 Ga.App. f 
In action against company and its 
branch manager for illegal arrest’ and 
false imprisoument of 11-year-old boy, 
arising out of detention of boy together 
with four other boys by manager and 
policeman for questioning concerning 
breaking of a lock on door of com- 
pany’s building and stealing certain ar- 
ticles therefrom, evidence that plaintiff 
was present when lock was broken on 
door of company’s warehouse, that he 
had seen windows broken there, that 
he had admitted being there, and that 
others of four boys charged with plain- 
tiff were guilty of the acts for commis- 
sion. of which boys were questioned, 
was relevant in mitigation of damages 
as tending to show probable guilt of 
plaintiff and other boys. Code 1933, §§ 
27-207, ‘27-211, 27-212; 105-901. Con- 
oly v. Imperial Tobacco Co., 12 8.B.2d 
398, 63 Ga.App. 880. ‘ 
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§ 
Fla. In action against association 


and individual defendants for malicious — 
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in the manner alleged. 
—White v. Miami Home Milk Producers 
Ass'n, 197-So. 125, 143 Pla. 518, 

Ga.App. In action against company 
and its branch manager for illegal ar- 
rest and false imprisonment of 11-year- 
old boy, arising out of detention of 
boy together with four other boys by 
manager and policeman for questioning 
coneerning breaking of a lock on door 
of company’s building and stealing cer- 
tain articles therefrom, evidence au- 
thorized a finding that manager and 
policeman, in detaining boys, were act- 
ing as agents for company. Code 1933, 
§§ 27-207, 27-211, 27-212, 105-901.— 
Conoly v. Imperial Tobacco Co., 12 S.E. 
2d 398, 63 Ga.App. 880. 

Ill.App. Where it appeared that 
plaintiff was brought before defendant, 
a justice of peace, and, without any 


charge against him, plaintiff was fined 
$25, being a penalty of $15, constable 


fees $5 and court costs $5, although 
statute only permitted charge of $2 on 
plea of guilty, defendant then caused 
plaintiff to be locked in county jail 
for 24 hours, that solicitation was later 
made of plaintiff to pay money to 
various constables and plaintiff was 
again arrested and taken to defendant's 
house where he was kept without food, 
except for some tea and bread, from 
approximately 11 a. m. until 11 p. m., 
judgment for plaintiff was justified.— 


Bailey v. Welch, 30 N.H.2d 85, 307 Il. 


App. 230. 

Mo.App. Evidence that plaintiff en- 
tered defendant’s building, which was 
open to the public, unaware that a 
strike was in progress, bent on a law- 
ful mission, which he stated to defend- 
ant’s employee, that employee took 
plaintiff firmly by the arm, stating that 
he would take plaintiff to the man 
whom plaintiff wished to see, that em- 
ployee led plaintiff to a policeman, 
held a whispered conversation with 
policeman, and then told policeman to 
take charge of plaintiff, and that po- 
liceman immediately placed plaintiff 
under arrest, and that when employee 
later saw plaintiff in custody employee 
refused to intercede or to inquire the 
cause of plaintiff's arrest, was sufficient 
to show that defendant through its 
employee instigated plaintiff's arrest.— 
McGill v. Walnut Realty Co., 148 S.W. 
XG ly esa 

Pa.Com.Pl. Plaintiff, a customer in 
defendant’s self-service store, after pay- 
ing for articles placed by her in a 
basket, was informed by an employee 
of failing to pay, for tea bags, where- 
upon she admitted she had them in her 
pocket and had forgotten them. The 
employee refused to accept payment 
and required her to go to the manager’s 
office, where she was required to empty 
her pockets, to pay for the tea and to 
sign a paper before she was permitted 
to leave. The manager stood in the 
doorway in such position that she could 
not leave. At no time was she touched 
or physical force used against her. 
Held, that the evidence was sufficient 
to warrant a finding of an arrest and 
imprisonment and that a verdict for the 
plaintiff should be sustained.—Long y, 
Great Atlantic & Pacific Tea Co., 29 Del. 
508. 


S.C. In action for false imprison- 
ment of 11 year old boy who was de- 
tained in home and questioned con- 
cerning money stolen from the home, 
evidence that one of the defendants 
went in and out of the room _ while 
boy was being questioned, and that 
he was aware of purpose of investiga- 
tion, and that inquiry was being con- 
ducted at home of his mother, war- 
ranted inference by jury that such de- 


brook y. Hutchison, 10 S. 


was a particip 
to falsely Le oy 


SCs LO Ae : £3 
_8.C. In action for false imprison- 
ment, evidence that defendant's vacant 
house had twice been set on fire, that 
defendant and son had been _alternat- 
ing in sleeping in house, that upon 
leaving house in morning doors and 
windows were securely closed, that a 
small boy rushed to defendant’s home 
and informed him that he heard an 
awful noise in the vacant house, where- 
upon defendant and his son rushed to 
house and found therein plaintiff and a 
companion, and that investigation 
showed that a fresh nuisance had been 
committed in house, established ‘‘cer- 
tain” information that felony had been 
committed within statute authorizing 
private citizen to make arrest, and jus- 
tified defendant in arresting and tak- 
ing plaintiff and companion to officer 
even though they were not guilty par- 
ties. Code 1932, §§ 907, 1139.—Burton 
vy. MeNeill, 18 S.E.2d 10, 196 S.C. 250. 

Tex.Civ.App. In consolidated actions 
against store owner and his san for 
false imprisonment of a minor em- 
ployed in store and employee’s brother, 


who was also a minor, evidence that. 


plaintiffs were called to store in con- 
nection with investigation of money al- 
legedly missing from store and_ that 
store owner’s son ordered city detec- 
tives to take plaintiffs to jail was sufli- 
cient to make a “prima facie case” 
against son.—Castillo v. Canavati, 152 
S.W.2d 785, error refused. 


§ 157 
In action tor malicious prose- 
cution, false imprisonment, and con- 
spiracy, trial court properly directed 
verdict for defendants where it ap- 
peared that such verdict was the only 
one which could properly be reached 
and that any other verdict would have 
to be set aside, and remarks made by 
trial court in directing the verdict, 
all of which remarks applied to some 
aspect of the litigation, were not im- 
proper.—White v. Miami Home Milk 
pepeucers Ass'n, 197 So. 125, 143 Fla. 


Ga.App. Whether plaintiff reason- 
ably believed that there would~ be 
serious trouble or that force would be 
used or that personal difficulty would 
arise if plaintiff did not allow himself 
to be detained and searched by the 
defendant who accused plaintiff of 
stealing money from defendant’s au- 
tomobile, so that defendant was liable 
for “fulse imprisonment,’ was for jury. 
—Sinclair Refining Co. v. Meek, 10 S. 
H.2d 76, 62 Ga.App. 850. 

Iowa. In action against night 
watchman and his surety by party ar- 
rested by watchman at one A.M., when 
plaintiff was intoxicated and disorder- 
ly, and held in jail until the next after- 
noon, whether there had been unneces- 
sary delay in bringing plaintiff before 
a magistrate was for jury. Code 1939, 
§ 13488.—Plinske v. Schoemaker, 298 
N.W. 840, 230 Iowa 767. 


Mo.App. Evidence that plaintiff, leav- 
ing a store, was pursued and grabbed 
by a elerk, who mistakenly supposed 
that a dress had been stolen, and r+who 
jerked a button off plaintiff's coat, and 
that plaintiff submitted to a search, 
during which the clerk kept repeating, 
“Stand still or I will call the officers 
and have you arrested,” held sufficient 
for the jury in an action against the 
store owner for false arrest.—Hurst vy. 
Montgomery Ward & Co., 145 S.W.2d 
992. 

Mo.App. Whether building contrac- 
tor instigated arrest of subcontractor’s 
negro employee for theft of tools, which 
were taken under eye of watchman by 
a white man on pretext that owner 
had sent him for them so as to ren- 
der contractor liable for false arrest 
and unlawful imprisonment, was for 
jury.—Carter v. Casey, 153 S.W.2d 744, 

S.C. In action for false imprison- 
ment of 11 year old boy, evidence that 
boy was called from a motion picture 
show by defendants and was taken in 
an automobile to defendant’s home 
and there questioned, without being 


Fla. 


ad 
d 145. 


v. Hutchison, 
H,2d 145, 195 S.C. 101. ie 
In action for false imprisonment o 
11 year old boy who was held in room 
of home for questioning concern 
money stolen from home, whether | 
fendants were justified in detaini 
plaintiff on ground that they intended 
to take him to a magistrate or other 
officer, and that they would have do’ 
so except for statement of plaint 
brother that he would visit def 
ants that night and straighten out th 
matter, was for jury.—Westbro \ 
Hutchison, 10 S.H.2d 145, 195 S.C. i 
The assessment of unliquidated dam- — 
ages resulting from false i on- 


Tex.Civ.App. In consolidated actions — 
against store owner and his son 2, 
false imprisonment of a minor em- 
ployed in store and employee’s brot 
who was also a minor, testimony 
city detective that he arrested plair 
tiffs of his own volition, after he ad 
made an investigation of money 
legedly missing from store, and 
neither store owner nor his son y 
anything to do with such arrest, which | 
testimony conflicted with that given by 
plaintiffs, presented a jury question- si 
Castillo v. Canavati, 152 S.W.2d 78 
error refused. ; , 
§ 162 


Ga.App. In action against company 
and its branch manager for illegal a Ls 
rest and false imprisonment of 11-year . 
old boy, arising out of detention of boy 
together with four other boys by ma . 
ager and policeman, where e idence 
clearly authorized inference that boy 
was under arrest by policeman and © 
manager, the charge that if boy went 
willingly and not against his will, wit 
view of making investigation or to see 
parents, fact that boy’s father offered 
opposition later would not be material, 
was error. Code 1933, §§ 27-207, 
211, 27-212, 105-901.—Conoly v. 
perial Tobacco Co., 12 S8.H.2d 398, 
Ga.App. 880. - 

In action against company and 
branch manager for illegal arrest a 
false imprisonment of 11-year-old boy, 
arising out of detention of boy together | 
with four other boys by manager and ~ 
policeman, trial court erred in charging _ 
that a private person or officer could 
make an arrest without a warrant ~ 
where a crime is committed in his pres- — 
ence, or where one who committed a 
felony is endeavoring to make an es- 
cape, Where there was no _ evidence 
tending to show that any crime wa 
committed in presence of policeman or 
manager by boy, or that boy was en- 
ceavoring to escape. Code 1938, §§ 27- © 
207, 27-211, 27-212, 105-901.—Conoly 
v. Imperial Tobacco Co., 12 S.E.2d 398. 
63 Ga.App. 880. 1 

Iowa. in action for false imprison-— 
ment against mayor who orally com- — 
manded deputy marshal to arrest — 
plaintiff, refusal of trial court to in- 
struct that a peace officer making an 
arrest without a warrant has a reason- 


€ 


able time within which to file an in- 
formation charging the offense for b 


which offense was made, was not error, . 
where no attempt was made by mayor ‘ 
at any time to file charges against 1 
plaintiff, since matter of reasonable . 
time was not involved.—Andersen vy. 
Spencer, 294 N.W. 904. 

In action for false imprisonment 
against mayor who orally commanded 
deputy marshal to arrest plaintiff, an 
instruction that plaintif€ would be enti- 
tled to recover damages unless defend- 
ant showed that arrest and imprison- 
ment was lawful and in compliance — 


a 


} 


Q 


ve 


with statute, in view of admitted facts 
that plaintiff was arrested orally, that 
- no warrant was issued, no information 


filed, and no trial had prior to his re- 
lease, was proper.—Andersen y. Spen- 
cer, 294 N.W. 904. 

Mass. In action for false imprison- 
ment, an instruction that jury should 
pay no attention to promised job as an 
element of damage was not erroneous, 
even if reasons given for instruction 
were erroneous, where plaintiff, who 
laimed to have lost a job as result of 
rrest, merely showed that he was ar- 
sted when leaving his house to go to 


work on a job that had been promised 
ice to him, and that when plaintiff went to 


n employed, and it did not ap- 
that plaintiff went to promised 
ork immediately after being released. 
Bilodeau v. Maffei, 34 N.E.2d 687, 


Mo.App. In action for actual and 
yUnitive damages for false arrest and 
unlawful imprisonment, instruction was 
not erroneous because it did not re- 
re a finding of malice on defend- 
nt’s part as alleged in petition, where 
) tiff went to jury only on ques- 


yn of actual damages.—Carter vy. 
Casey, 153 S.W.2d 744. 
-§.C. In. false imprisonment action, 


instruction that if a person arrests 
other with no intention of taking 


him to a magistrate or judge, it makes 
no difference if arresting party was 
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. imprisonment, 
discretion of the jury.—McGill v. Wal- 
i 


_ probable cause, the arrest constituted 


- damages 
Oa aa 


Vv. 
action, in- 
ection that if plaintiff failed to 


Ove a conspiracy he could recover 
igainst one or more of the defendants, 
if ‘such defendant or defendants had 
Isely imprisoned the plaintiff without 
conspiracy, was proper under the 


adings.—Westbrook v. Hutchison, 
“Ei2d 145, 195 S.C. 101. 

Wee at Var § 166 

Mo.App. In determining whether 


lamages in action for false arrest and 
imprisonment were excessive, plaintiff’s 


‘station in life, the nature of his voca- 


tion, ete., were all to be considered.— 
McGill vy. Walnut Realty Co., 148 S.w. 
2d 131. : 

The amount to be assessed for dam- 
ges in an action for false arrest and 
rests within the sound 


ut Realty Co., 148 S.W.2d 131. 

§ 168 
Mass. In action for false imprison- 
ment, defendant is liable for such dam- 
ages as are direct result of his wrong- 
ful conduct, and damages such as the 
law could imply from facts alleged and 


- proved may be recovered.—Bilodeau y. 


Maffei, 34 SE ae 309 Mass. 237. 
i 8 
Mo.App. Where arrest was without 


“legal malice’, and consequently puni- 
tive damages were assessable.—McGill 


_y. Walnut Realty Co., 148 S.W.2d 131. 


The amount of an award of punitive 
is not dependent on _ the 
amount of the award for actual dam- 


ages in an action for false arrest and 


imprisonment.—McGill v. Walnut Real- 


_ ty Co., 148 S.W.2d 131, 
j 18 


 Cal.App. In action for false arrest 


and false imprisonment, award of $3,- 
000 compensatory 


damages and $500 
punitive damages to one plaintiff and 
5,000 compensatory damages and $500 


punitive damages to the other plaintiff 
who were incarcerated for over a day 


and received much unfavorable public- 


ity in local press were not excessive.— 


Peckham y. Warner Bros. Pictures, 108 
32d) '699. 

La.App. $1,000 to patron of amuse- 
ment concession for mental anguish, 
suffering and humiliation, for physical 
suffering and permanency of pains in 
head and for inability for several 
weeks properly to masticate food, and 
for false arrest and unlawful detention 


resulting when he was be _ by 

ployees of concession owner was ex- 
cessive, $750 being sufficient.—Healey 
vy. Playland Amusements, 199 So. 682. 

Mo.App. A verdict of $3,750 actual 
damages in action for false arrest and 
imprisonment, was not excessive for a 
civil engineer of good reputation who 
was arrested on suspicion and booked 
for investigation in connection with la- 
bor activities with which he had in 
fact nothing to do, who had his finger- 
prints placed on file with the criminal 
division of the Federal Bureau of In- 
vestigation, and who suffered hardship 
and humiliation.—McGill  v. -Walnut 
Realty Co., 148 S.W.2d 131. 

A verdict of $3,750 punitive damages 
for arrest of a civil engineer of good 
reputation without probable cause was 
not excessive where defendant’s capital 
structure was $500,000, a part of which 
was surplus.—McGill v. Walnut Realty 
Co.. 148 S.W.2d 1381. 

Pa.Com.Pl. Under the facts in this 
case a verdict of $500 for false im- 
prisonment held not to be excessive.— 


Long v. Great Atlantic & Pacific Tea 
Co., 29 Del. 508. 
§.C. $3,000 damages for false im- 


prisonment of an 11 year old boy in 
private home for approximately 1% 
hours was not excessive.—Westbrook v. 
Hutchison, 10 Rertaeat tel 195 S.C. 101. 


§ 18 : 

Cal. That accused did not lay hands 
on person arrested under citizen’s ar- 
rest under Penal Code or that accused 
did not expressly direct action of offi- 
cers in detaining such person and 
causing him to be booked at police sta- 
tion did not preclude prosecution for 
“false imprisonment’, since such de- 
tention was the natural consequence 
of  accused’s announced arrest of 
such person and was clearly at ac- 
cused’s implied request and direction. 
Pen.Code, §§ 236, 837.—People vy. Ag- 
new, 107 P.2d 601, 16 Cal.2d 655, prior 
opinion 101 P.2d 775. 

The offense of “false imprisonment” 
consists of two elements, the violation 
of another’s personal liberty, and the 
unlawfulness of such violation... Pen. 
Code, §§ 236, 837.—People vy. Agnew, 
107 P.2d 601, 16 Cal.2d 655, prior opin- 
ion-101 P.2d 775. 

Ky. The alleged fact that deputy 
constable did not participate in the 
arrest of those who were arrested and 
imprisoned, would not relieve him from 
guilt under statute punishing the un- 
lawful arresting, imprisoning, or trans- 
porting of another, or the aiding and 
abetting in such acts, where deputy 
constable did not dispute that he 
actively participated in. the imprison- 
ment of the arrested victims by trans- 
porting them by automobile from the 
point where they were arrested to the 
county jail. Ky.St.. § 1221.—Roberts 
v. Commonwealth, 144 S.W.2d 811, 284 
Ky.) 365. 

Tex.Cr.App. The word ‘detention’, 
as used in statute defining ‘false im- 


prisonment”’, which definition is em- 
braced in statute defining ‘‘kidnap- 
ping’, does not mean mere “seizure”, 


but ‘‘detention” is a keeping back, con- 
finement, or restraint, or a keeping in 
possession for some period of time, 
whereas “seizure” means to take pos- 
session of forcibly, to grasp, to snatch, 
or to put in possession. Vernon’s Ann. 
P.C. arts. 1169, 1177.—Hardie y. State, 
144 S.W.2d 571. 
§ 192 
Cal. The general rule that where 
subject matter of a negative averment 
in indictment, or a fact relied upon 
by defendant as justification or ex- 
cuse, relates to him personally or oth- 
erwise lies peculiarly within his knowl- 
edge, defendant has burden of proof 
as to such averment or fact, applies to 
eases of false imprisonment even in 
absence of an express statutory pro- 
vision to that effect. Pen.Code, §§ 236, 
837; Code Civ.Proc. §§ 1962, 1963.— 
People v. Agnew, 107 P.2d 601, 16 Cal. 
2d 655, prior opinion 101 P.2d 775. 
In prosecution for false imprisonment 
arising out of defendant’s making a 
citizen’s arrest of person charging such 
person with perjury, instruction that 
unless jury found that person had ac- 


*1221.—Parsons v. 


§ 194 

Cal. Evicence sustained conviction 
of “false imprisonment” arising out of 
defendant’s making a citizen’s arrest of 
person under Penal Code, charging 
such person with perjury. 
§§ 236, 837.—People v, Agnew, 107 P.2d 
601, 16 Cal.2a 655, prior opinion 101 P. 
2d 775. 

The common-law presumption: of “un- 
lawfulness in unlawful imprisonment 
cases still exists in California regard- 
less of fact, that such presumption is 
not specifically enumerated among 
those found in statute defining disputa- 
ble presumptions. Pen.Code, §§ 236, 
837; Code Civ.Proc. § 1963.—People v. 
Agnew, 107 P.2d 601, 16 Cal.2d 655. 
prior opinion 101 P.2d 775. ' 

Ky. Evidence sustained conviction of 
deputy constable under statute punish- 
ing the unlawful arresting, imprison- 
ing, or transporting of another or the 
aiding and abetting in such acts. Ky. 
St. § 1221.—Roberts v. Commonwealth, 
144 S.W.2d 811, 284 Ky. 365. 

Ky. Evidence held to authorize con- 
viction of deputy sheriff of false arrest, 
imprisonment, or transportation of oc- 
ecupants of automobile, notwithstanding 
testimony seeking to show that de- 
fendant was mfrely the innocent in- 
strument of other officers. Ky.St. § 
Commonwealth, 148 
S.W.2d 301, 285 Ky. 472. 

§ 195 


Cal. Ag regards 
should be given in prosecution for 
false imprisonment, no presumption of 
unlawfulness should arise and no bur- 
den should be cast upon a defendant if 
evidence introduced by prosecution 
tends to show that arrest caused by de- 
fendant was lawful. Pen.Code, §§ 236, 
837.—People v. Agnew, 107 'P.2d 601, 
Be 655, prior opinion, 101 P.2d 
UVB. 

Ky. 
false arrest, imprisonment, or trans- 
portation of another, committed by 
deputy sheriff without excuse held not 
excessive. Ky.St. § 1221.—Parsons. v. 
Commonwealth, 148 S.W.2d 301, 285 
Ky. 472. 


FALSE PERSONATION 


§5 
C.C.A.Mo. To constitute a crime un- 
der statute providing penalty for false- 
ly impersonating federal officer or em- 
ployee with intent to defraud, the acts 
proscribed necessarily must be done 
with intent to defraud. Cr.Code § 32, 
as amended, 18 U.S.C.A. § 76.—Kane v. 

U. S., 120° F.2d’ 990. 


§ 8 

C.C.A.Mo. An indictment, which spe- 
cifically alleged that accused falsely 
and feloniously pretended to be an 
agent of the Department of Justice and 
by false representations sought and 
obtained a written signed statement 
from named person cone to the 
form of the statute, was sufficient to 
charge offense of falsely impersonating 
officer or employee of the United States 
with intent to defraud, as against at- 
tack made after conviction that indict- 
ment was fatally defective for failure 
to charge that accused’s acts were done 
with intent to defraud, since such in- 
dictment was sufficient as a foundation 
for a judgment and adequate to pro- 
tect accused against another prosecu- 
tion on the same charge. Cr.Code § 32, 
as amended, 18 U.S.C.A. § 76.—Kane v. 
U. S., 120 F.2d 990. 

An indictment, which alleged that ac- 
cused knowingly, falsely, and feloni- 
ously pretended to be an officer or em- 
ployee of and acting under auth@rity of 


the United States government as an 


Pen.Code, — 


instructions which 


Imprisonment for five years for | 
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5&4 
offenses under statute providing penal- 
_ ty for falsely impersonating a United 


. which a_ party 


- from named. 
sion of one of the two distinct 


States officer, and was not fatally de- 
fective for failure to charge that ac- 
cused “did take upon himself to act 
as such officer’, which constitutes an 
element of another distinct offense un- 
der the statute. Cr.Code § 32, as 
amended, 18 U.S.C.A. § 76.—Kane v. U. 


“§., 120 F.2d 990. 


FALSE PRETENSES 


§s 

Ga. The statute penalizing a person 
for the procurement of money or other 
thing of value on a contract to perform 
services with intent to defraud is not 
violative of constitutional provisions 
prohibiting “slavery or involuntary 
servitude” except as punishment for 
erime, and statutory provisions for- 
bidding “peonage”’. Laws 1903, p. 90; 
8 U.S.C.A. § 56; Cr.Code § 269, 18 U.S. 
. § 444; U.S.C.A.Const. Amend. 13; 
Const.Ga. art. 1, § 1. par. 17.—Taylor v. 
State, 13 S.H.2d 647, 191 Ga. 682. 

The statute penalizing any person for 
procuring money or other thing of val- 
ue on a contract to perform services 
with intent to defraud is not violative 
ef the “due process of law’ and “equal 
protection ef law” clauses of the Feder- 
al and State Constitutions. Laws 1903, 
pai90i 4) WaSiC-A.Const.)) Amend: 14; 
Const.Ga. art. 1, § 1, pars. 2, 3.—Tay- 


- lor v. State, 13 S.H.2d 647, 191 Ga. 682. 


The statute penalizing any person 
for procuring money or other thing of 
value on a contract to perform services 
with intent to defraud is not violative 
of the constitutional provision prohibit- 
ing imprisonment for debt. Laws 19038, 
Pp, 902 ConstiGalvart 159 §. 0,0 par. .24.— 
eres y. State, 13 S.H.2d 647, 191 Ga. 

2 


Mo. Under rule that where one stat- 
ute deals with a subject in general and 
comprehensive terms, and a later spe- 
cial statute deals with a part of the 
same subject in a more minute way, 
the special statute will be regarded as 
au exception to or qualification of the 
general statute, the statute, providing 
for punishment of one who utters a 
eheck knowing that he has not suffi- 
ecient funds in bank on which check is 
drawn to cover it, takes that particular 
offense out of the operation of statute 
providing generally with respect to of- 
fense of obtaining property by false 
pretenses. Mo.St.Ann. §8§ 4095, 4305, 
pp. 2894, 2998.—State v. Richman, 148 
S.W.2d 796. ; 

Utah. If orai false representation by 
obtained credit was 
ground for criminal action under the 
statute relating to obtaining of money 
by false pretenses prior to enactment 
of statute relating to the obtaining of 
credit by false pretenses, the latter 
statute, under which obtaining of cred- 
it by false representation is subject to 
criminal prosecution only if the repre- 
sentation is made in writing, modifies 
the earlier statute, and, if the obtain- 
ing of credit by oral false represen- 
tation was not subject to criminal 
prosecution under the earlier statute, 
the later statute covers a field not 
theretofore the subject of criminal leg- 
islation and its terms bound that field. 
Rey.St.1933, 103-18-8, 103-18-9.—State 
v. Hill, 116 P.2d 392. é 


See Rex y. Reid [1940] 4 Dom.L.R. 
25. 
§9 
Ark. The statute prohibiting over- 
drafts, being highly penal, must be 


strictly construed. Pope’s Dig. § 785a. 
—Cousins v. State, 151 S.W.2d 658. 


§ 11 

Cal.Apy). The offense of “obtaining 
money. under false pretenses” is com- 
plete when money is obtained by use 
of false means, and accused is _ not 
purged of culpability even by subse- 
quent restoration, restitution or repay- 
ment.—People vy. Wynn, 112 P.2d 979. 

Cal.App. The offense of theft has 
been substituted for the former sepa- 


son, charged the 


~P.2d 607. 


fenses of larceny, embezzlement and 
obtaining money or property by false 
pretenses, no elements of the former 
erimes have been changed. Pen.Code § 
484.—People v. Selk, 115 P.2d 607. 

Mich. Under statute concerning false 
pretenses with intent to defraud, ele- 
ments of offense consist of a _ false 
representation as to a past or. existing 
fact made with intent to defraud and 
resulting in accomplished fraud. Pub. 
Acts 1931, No. 328, § 218.—People v. 
Bagwell, 295 NW. 207, 295 Mich. 412. 

Pa.Quar.Sess. The elements that 
make out a charge of false pretense are 
a false pretense as to-an existing fact, 
obtaining property by it, and intent 
to defraud.—Commonwealth y. Miller, 
49 Dauph. 141. 

Pa.Quar.Sess. Indictment charged 
false pretense in that defendant pre- 
tended to have sufficient funds in bank 
to meet a certain check but that he did 
not at any said time have such money 
on deposit. The term false pretense, 
Act 1860, P.L. 382, as amended by Act 
1925, P.L. 386, 18 P.S. § 2631, asserts 
existence of some fact. Though not 
necessary pretense should be in words, 


but may consist of conduct and acts, . 


still where proof lacking as to balance 
in defendant’s account on the day stat- 


ed,, conclusion not warranted that de-— 


fendant intended to defraud, and, 
therefore, not enough on which to 
predicate a conviction. Had payee de- 
posited check and the same been dis- 
honored, defendant might have been 
prosecuted for violation of Act 1919, 18 
P.S. § 2402 et seq. Defendant ad- 
judged not guilty—Commonwealth vy. 
Sulum, 35 Luz.l.Reg.Rep. 30. 

Tex.Cr.App. Under some  circum- 
stances, offense of ‘‘theft” would be 
complete under statute relating to ob- 
taining property by false pretext, al- 
though the owner of the property part- 
ed with both title and possession 
thereof if he was induced to do so by 
some false pretext, and the other ele- 
ments were present which constitute 
the offense. en.Code 1925, art. 1413. 
—Roe vy. State, 144 S.W.2d 1104. 

Tex.Cr.App. The constituent elements 
of “theft by false pretext” are the ob- 
taining of property by means of a false 
pretext, that at time when property 
was obtained accused had intent to de- 
prive owner of value of property and to 
appropriate property to his own use, 
and that, pursuant to such intent, the 
property was appropriated by accused 
to his own use without owner’s con- 
sent. Pen.Code 1925, art. 1413.—Black 
vy. State, 149 S.W.2d 968. 

§ 12 

Ga.App. In prosecution for cheating 
and swindling by false representation 
that realty mortgaged was free from 
incumbrances, a note given by defend- 
ant on back of which appeared “This 
note is to bear interest at the rate 
of 7 per cent. Said note is given 
against my residence at 10 Candler 
Road—Brookhaven, Georgia’’, followed 
by signature of defendant, was suffi- 
cient to constitute a “mortgage” under 


statute. Code 1933, §§ 26-7410, 67-102. 
—Daniel v. State, 10 S.H.2d 80. 
§ 13 
Cal.App. A false promise to do 


something resting upon an event to 
happen in the future is not within the 
statute denouncing false pretenses, but 
a promise of future performance when 
coupled with a false statement con- 
cerning past or existing facts which in- 
duces another to rely on the false 
promise will in connection with the 
representation as to existing facts con- 
stitute a ‘‘false pretense” so that a con- 
viction may be had thereon. Pen.Code, 
§ 484.—People yv. Selk, 115 P.2d 607. 
If one is induced by false represen- 
tation as to a past or existing fact to 
part with title to personalty, the law 
recognizes such a crime as the obtain- 
ing of that property by “false pre- 
tenses” chargeable as “theft”. Pen. 


or property b: 
de, §§ 484, 


but to a future event, the defe 
could not 


knowingly false and made ei 
efr 


fraud, issue a check without suflicie 


tion, even though false and fraudulent, 
relating to the future cannot be made 
the basis of a prosecution for ‘‘cheatin 
and swindling’’.—Gilligan v. State, 1 
$.E.2d 112. cs 
Where the undisputed evidence d 
closed that representation did not r 
late to an existing fact or past event, 


be convicted of ‘“ 
and swindling by false I 
tions,’ notwithstanding eviden 
thorized judge, sitting without a jury 
to find that the representation wa 


to defraud and that it did 
prosecuting witness of his prope 
Gilligan v. State, 13 S.H.2d 112. 


io how 
ever false and fraudulent POE pe. 
Comp.St.1929, § 28-1207.—Pota1 : 
State, 299 N.W, 362. iS pee ¥" 

Neb. A representation, assu 
promise, made in relation to a 
transaction, and however false, 
not constitute an element of the o 
of obtaining money, goods or ch 
or realty, by false pretenses. Com 
1929, § 28-1207.—Brennan y. State, 
N.W. 525. @. 


§ ’ 

Neb. Reliance by the owner of p 
erty on a promise by an accused 
do something in the future doe 
constitute the crime of obtaining 
ey, ete., under “false pretenses’. ¢ 
$t.1929, § 28-1207.,—Brennan y. 
299 NW." 525. * ; Re: 
Tex.Cr.App. If owner sold cattk 
defendant on credit and did not | 
upon defendant’s false statements 


“theft”. Pen.Code 1925, 
Roe y. State, 144 S.W.2d 110 

Wis. The fact that seller, in p 
buyer in possession of automobil 
lied on conditional sales contract | 
well as worthless check given by buy 
as down payment, did not preclude | 
viction of buyer for obtaining mone 
false pretenses. St.1939, § 343 
Whitmore v. State, 298 N.W. 1 
Wis. 79, 134 A.L.R. 872. 


§ 31 
Cal.App. Under statute making 
offense to willfully, with intent t 


funds or credit, gist of offense 
fraudulent intent with which che 
was drawn or delivered and knowle 
by person issuing it that at the time 
he is without funds or credit in ban 
upon which check is ) 
Code, § 476a.—People v. Megladder 
105 P.2d 385, wes 

Ga.App. Where false representations — 
are the basis of a prosecution for 
cheating and swindling, they must re- — 
late to the past or the present, and, 
where there has been a false represen-— 
tation as to an existing fact, the 
offense of cheating and swindling is 
complete, notwithstanding that there 
may have been, as part of the induce- — 
ment to the person defrauded to part 3 
with his money, a promise by the — 
swindler to perform in the future.— 
Summers y. State, 11 S.H.2d 409. 

Ga.App. The gist of the offense of 
cheating and swindling is intent.—De 
Loach vy. State, 13 S.BH.2d 44, 


33 

Ala.App. Where owner of money or 
a chattel delivers it to another with 
intention not only of parting with pos- 
session, but also of investing person to 
whom it is delivered with title to it, 
such person is not guilty of “larceny” 
in receiving it, although delivery was 
¥ 1 ’ 


iy \ \ 
induced by most flagrant fraud, since, 
title having passed, there is no one 
other than himself in whom an indict- 
ment for larceny can lay the owner- 
ship and possession of the thing taken. 
-—Murchinson vy. State, 199 So. 897. j 
Where evidence showed that state’s 
witness parted willingly, with both 
possession and title to his money, in 
vain expectation that defendant would 
violate law by delivering to him a 
quantity of whisky, defendant was not 
guilty of “larceny” of the money. 
Code 1923, § 4905; Code 1928, § 4621. 
—Murchinson y. State, 199 So. 897. 
Cal. Where a person knows or sus- 
‘pects that a crime affecting him is 
about to be committed, he may without 
being deemed to have consented there- 
to remain passive and make no effort 
to prevent its commission, to the end 
that the criminal may be apprehended, 
but he may not actively participate to 
the extent of personally delivering his 
roperty or what purports to be his 
oroperty to offender and upon prosecu- 
ion for theft or attempted theft there- 
of urge that it was taken without his 
2onsent, an element essential to convic- 
ion therefor.—People v. Werner, 105 
P.2d 927, superseding 101 P.2d 513. 
Where there was evidence that de- 
fendant represented that for certain 
um of money he could influence dis- 
missal of criminal charges against 
prosecuting witness and prosecuting 
-_-witness in order to secure evidence act- 
ing secretly in agreement with wife of 
accused, delivered an envelope purport- 
g to contain money to wife, on day 
before the money was actually to be 
delivered to accused, accused could not 
be eonvicted of attempt to commit 
and theft, since the money, or what 
purported to be the money, was volun- 
tarily delivered to wife of accused 
without compulsion of any sort and un- 
influenced by any fraudulent represen- 
 tation—People v. Werner, 105 P.2d 
27, superseding 101 P.2d 513. 
Iowa. The statute prohibiting the 
obtaining -of money, goods, or other 
4 property under false pretenses, contem- 
plates as an essential element of the 
; - crime: that the thing obtained under 
false pretenses is something of value. 
~~. Code 1935, § 13045.—State v. Evans, 
295 N.W. 433. 
S La. To violate the statute respecting 
false pretenses one must obtain by 
false pretenses something’ of value 
which has a physical attribute, such as 
money or a chattel, or something more 
than a mere pecuniary advantage. Rey. 
‘St. § 813.—State v. Smith, 197 So. 429. 
195 La. 783. ; 
- “Money” within statute making it an 
offense to obtain money or property 
by false pretenses is the medium of 
_ exchange recognized by the laws of 
} is the country. Rev.St. § 813.—State v. 
Smith, 197 So. 429, 195 La. 783. 
: “Property” within statute making it 
an offense to obtain money or prop- 
erty by false pretenses means worldly 
goods or possessions, tangible things, 
ey ead things which have exchangeable 
or commercial value. Rev.St. § 813.— 
mek vy. Smith, 197 So. 429, 195 La. 
 Yhe words ‘money’ and “property” 
‘as used in the statute making it an 
offense to obtain money or property 
by false pretenses must be given the 
— meaning which they are ordinarily 
understood to have. Rev.St. 813; 
_ Ciy.Code, art. 14.—State v. Smith, 197 
So. 429, 195 La. 783. 
The word “property” within the 
_ statute making it an offense to obtain 
any money or property by means of 
the confidence game should not be 
given a limited or restricted meaning, 
but it should be given its ordinary 
- meaning of any object of value that 
a person may lawfully acquire and 
hold or any valuable interest therein 
or thereto. Act No. 43 of 1912, § 1.— 
pore vy. Smith, 197 So, 429, 195 La. 
An information and amplification 
thereto charging that defendant by 
means of pretenses and representations 
received labor or personal services of 
an employee of the highway commis- 
sion having a pecuniary value, but did 


“} 


_ FALSE PRETEN, 


not receive any money or property, | 


did not charge the statutory offenses 
of obtaining “money” or “property 
by means of false pretenses and 
through the confidence game. Act No. 
43 of 1912, § 1; Rev.St. § 813.—State 
v. Smith, 197 So. 429, 195 La. 783. 

Tex.Cr.App. Where buyer, in buying 
cattle on. August 20, 1939, gave seller 
check dated August 22, 1939, and told 
seller buyer lacked a few dollars of 
having enough money to pay check but 
that there would be sufficient in bank 
on August 22, but, when seller pre- 
sented check on August 22, bank de- 
clined to pay check because buyer did 
not have any money in bank and had 
not had any in bank for two years, if 
there was no false pretext and _ seller 
parted with both possession and _ title 
to cattle, buyer was not guilty of 
“theft?’, Pen.Code 1925,) art:; 1413.— 
Roe y. State, 144 S.W.2d 1104. 

In determining whether offense of 
theft has been committed under statute 
relating to obtaining property by false 
pretext, it should be determined wheth- 
er owner of property parted with title 
as well as possession, especially in ab- 
sence of false pretext. Pen.Code 1925, 
art. 1413.—Roe v. State, 144 S.W.2d 


1104. 
§ 35 
Wis. Where the buyer of an automo- 
bile, sold under a conditional sales 


contract, was put in possession thereof 
upon delivery of a worthless check as 
down payment, and the legal title was 
retained by seller merely for purposes 
of security, the property interest ob- 
tained by buyer was sufficient to sup- 
port a conviction for obtaining money 
by false pretenses. St.1939, § 343.25.— 
Whitmore v. State, 298 N.W. 194, 238 
Wis. 79, 1384 A.L.R. 872. 

The doctrine that one must, obtain 
title and possession in order to be guil- 
ty of the crime of false pretenses can- 
not mean an absolute title because any 
title obtained by fraud is voidable and 
such requirement would make it impos- 
sible for the crime to be consummated. 
S$t.1939, § 343.25.—Whitmore v. State, 
ae N.W. 194, 238 Wis. 79, 134 A.L.R. 
872. 


§ 36 

Ohio App. The act of fraudulent 
procurement of a signature is the crime 
defined by statute against procuring 
the signature of another as maker, en- 
dorser or guarantor to a bond or other 
evidence of indebtedness, by false pre- 
tenses, and conviction thereunder may 
be had without proof of loss or dam- 
age to the signer. Gen.Code, § 13104. 
—State v. Aughinbaugh, 32 N.E.2d 478. 


§ 38 

Ga.App. Where debtor executes to 
two creditors separate mortgages to 
secure debts due to them respectively, 
and it appears that, in procuring the 
eredit to secure which the last mort- 
gage was executed, debtor represented 
to mortgagee that property mortgaged 
was unincumbered, such misrepresenta- 
tion cannot be made basis of a prose- 
eution for cheating and swindling un- 
der statute, unless it is shown that in 
consequence thereof second mortgagee 
has been in fact defrauded, and that 
in extending credit upon faith of such 
misrepresentation he has sustained a 
loss. Code 1938, §§ 26-7401, 26-7410.— 
Daniel v. State, 10 S.H.2d 80. 


§ 39 

C.C.A.Mo. The statute prescribing 
punishment for falsely pretending to 
be a United States officer or employee, 
defined distinct offenses, one, with 
fraudulent intent pretending to be a 
federal officer or agent and undertak- 
ing to act as such, and the other, with 
such intent and in such pretended 
character, demanding or obtaining any 
money, paper, document, or other valu- 
able thing. Cr.Code, § 32, as amended, 
18 U.S.C.A. § 76.—Kane vy. U. S., 120 F. 
2d 990. 

App.D.C. The statute providing for 
punishment of one who, by false pre- 
tense, with intent to defraud, obtains 
from any person anything of value 
is broad enough to cover a “scheme” 
to defraud, a “scheme” being a plan 
or, design. D.C.Code 1929, 1 '6,\§ Shi 
Randle v. U. S., 113 F.2d 945. 


Til. 54, 

Any scheme, false representation or 
swindling operation can constitute a 
“eonfidence game,” within statute mak- 
ing the obtaining of money by means of 
the confidence game an offense, pro- 
vided it causes victim to repose in 
swindler a confidence which is the 
motivating cause for relinquishing his 
money.—People vy. Rogers, 30 N.E.2d 
77, 375 Til. 54, 

Ill The crime of ‘obtaining money 
or property by means of the confidence 
game” is committed whenever money 
or property is obtained by means or by 
use of any false or bogus check. 
Smith-Hurd Stats. ec. 38, § 256.—People 
v. Cathony. 33 N.H.2d 473, 376 Ill. 260. 

Pa.Quar.Sess. Indictment charged 
false pretense in that defendant pre- 
tended to have sufficient funds in bank 
to meet a certain check but that he 
did not at any said time have such 
money on deposit. The term false pre- 
tense, Act 1860, P.L. 382, as amended 
by Act 21925, -Pal. 386; 18: -P-S:11§ 22630, 
asserts existence of some fact. Though 
not necessary pretense should be in 
words, but may consist of conduct and 
acts, still where proof lacking as to 
balance in defendant’s account on the 
day stated, conclusion not warranted 
that defendant intended to defraud, 
and, therefore, not enough on which 
to predicate a conviction. Had payee 
deposited check and the same been dis- 
honored, defendant might have been 
prosecuted for violation of Act 1919, 18 
P.S. § 2402 et seq. Defendant ad- 
judged not guilty—Commonwealth vy. 
Sullum, 35 Luz.L.Reg.Rep. 30. 

Utah. Under statute relating to the 
obtaining of credit by false represen- 
tations, the obtaining of credit by oral 
representations unaccompanied by any 
independent false representation of ex- 
isting fact or false token is not ground 
for criminal action. Rev.St.1933, 1038- 
18-9.—State v. Hill, 116 P.2da 392. 

Accused who was not alleged to have 
made a false statement in writing could 
not be convicted for obtaining hay by 
making oral false representations to 
seller concerning the accused’s financial 
condition. Rev.St.19338, 103-18-9, 105- 
32-17.—State v. Hill, 116 P.2d 392. 


§ 

Ark. One who while outside the 
state draws a check on a bank within 
the state and mails it to a payee with- 
in the state is guilty of violating the 
statute prohibiting overdrafts, if he 
has insufficient funds and 
defraud. Pope’s Dig. § 785a.—Cousins 
v. State, 151 S.W.2d 658. 


The statute prohibiting overdrafts 
was not violated by one who, withon* 
sufficient funds, executed in Missouri 
checks drawn on a bank located in 
Missouri, notwithstanding that the 
payees of the checks deposited them 
with bank within Arkansas. Pope’s 
Dig. §§ 785a, 785b.—Cousins y. State, 
151 S.W.2d 658. 


§ 43 

Colo. Where accused obtained stock 
in return for purported 
bore printed heading and signature of 
a company with its address so as to 
create impression of a substantial busi- 
ness location, and which accused signed 
in pencil ostensibly as a minor repre- 
sentative, but accused was the company 
and room at stated address had been 
rented for a few days only, the pur- 
ported note was a “false token” or a 
“bogus token” required under statute 
to sustain conviction for confidence 
game. ’35 C.S.A. c. 48, § 222.—Peiffer 
v. People, 107 P.2d 799, 106 Colo. 533. 

Pa,Quar.Sess. On a motion for a new 
trial by a defendant who had been 
found guilty on a charge of false pre- 
tense, the evidence indicated, inter 
alia: that on March 11, 1938, the de- 
fendant filed an application for as- 
sistance with the Department of Public 
Assistance, making an affidavit that all 


intends to. | 


note which — 
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‘so as to render 


j t 
application; that 


“- 


ts d 
September 


that there was no change in any of the 
facts except that the defendant was 
working on a W. P. A. Project; that 
on January 20, 1939, he made an af- 
fidavit similar to the one of September 
9, 1938, and added that a son was em- 
Ployed on a N. Y. A. project; that 
sometime after January 20, 1939, the 


“son secured employment in private in- 


dustry, and had work six days in Jan- 
uary, and eleven days in February; 
that on February 10, 17 and 24, 1939, 
the Department of Public Assistance 
sent to the defendant relief checks on 
the back of each of which was printed 
a statement to the effect that ‘‘in con- 
sideration of the issuance of this check 
ave I hereby certify that I have 
notified my County Board of Assistance 
of all changes in the facts as stated in 
my application * * *, and that nei- 
ther I nor any member of my family 
has any employment or financial re- 
sources which I have not reported.” 
Held, that the Commonwealth had the 
right to proceed under the Act of 1860 
P.L. 382, 18 P.S. § 141 et seq., and that 
the charge of false pretense has been 


made out by the evidence beyond a rea- 


sonable doubt.—Commonwealth y. Mil- 
ler, 49 Dauph. 141. 

There is no validity to the defend- 
ant’s contention that the prosecution 
should have been brought under the 
Public Assistance Act of 1937, P.L. 
2051, Section 13, as amended, 62 P.S. 
§ 2513, instead of under the Act of 


1860 P.L. 382, 18 P.S. § 141 et seq.— 


ae ae v. Miller, 49 Dauph. 


§ 45 : 

Cal.App. If a defendant has fraudu- 
lent intent to obtain property by false 
representations, then his obtaining 
property on the first’ occasion, under 
the inducement of his false representa- 
tion, constitutes a completed crime, 
and, when other property is thereafter 
obtained under the influence of the 
fraudulent representations, a “separate 
offense” is committed.—People v. Serna, 
110 P.2d° 492. 3 

Where defendant applied to State Re- 
lief Administration for unemployment 


_ relief, and stated that he was unem- 


ployed and that no member of his 
family had any source of income, 
though at the time of application and 
thereafter his wife was employed and 
receiving income, and defendant re- 
ceived relief amounting to $347.76 in 
semimonthly installments of $28.98 
each, the receipt of each semimonthly 
installment was a “separate offense’, 
and hence defendant could not be 
charged with the crime of grand theft 
but merely with a _ series of petty 
thefts. Pen.Code, §§ 484, 995.—People 
y. Serna, 110 P.2d 492. 

Though relief applicant’s fraudulent 
statement in his application for relief 
tainted each transaction whereby he re- 
ceived semimonthly installments, it did 
not have the effect of amalgamating all 
of the transactions into a unified deed 
applicant guilty of 
grand theft. Pen.Code, § 484.—People 
v. Serna, 110 P.2d 492. 

The fact that there existed a reser- 
yoir of unlimited resources from which 
relief applicant might have secured any 
sums of money by false representation, 
even in excess of $200, did not make 
the taking of any one of semimonthly 
installments of $28.98, aggregating 
$347.76, a part of a grand theft, but 
merely petty theft. Pen.Code, § 995.— 
People v. Serna, 110 P.2d 492. 


§ 46 
OkLCr.App. An insured who falsely 
listed, in an inventory of personal 
property claimed to have been lost in 


a fire, two items which were not 
burned, should have been prosecuted 
under statute providing for punish- 


ment of persons making false claims 
upon a contract of insurance, rather 


“ar 

-_ 9, 1988 he applied for 
reinstatement, and made an_ affidavit 

- that the statements made in his prior 

application were true and correct, and 


y under 
ing that i 


, it must be shown that ac- 
cused made a false statement reasona- 
bly calculated to deceive another, which 
statement was so designed as to induce 
the other to part with his property in 
reliance thereon, and that if not hin- 
dered by extraneous eircumstances ac- 
cused would have obtained such money 
from such other person, either solely 
by reason of the false pretenses, or be- 
cause such false pretenses were the 
moving cause or material influence 
through which accused would have re- 
ceived the money. 21 OkI.St.Ann. 
1541.—Nemecek y. State, 114 P.2d 492. 
An insured, who falsely listed in his 
inventory of property lost in a fire 
submitted to insurer, two items not 
lost in the fire, could not be convicted 
of an “attempt to obtain money by 
false. pretenses”, where the extent of 
insured’s actual loss was such that he 
would have been entitled to receive the 
full amount claimed under the insur- 
ance policy regardless of whether the 
items falsely inventoried were actually 
destroyed in the fire. 21 OkI.St.Ann. 
anette e eRieees vy. State, 114 P.2d 


§ 47 

Kan. An understanding between the 
maker and payee of a no-fund check 
that the check is to be held and treat- 
ed as a note does not constitute in it- 
self a defense in a prosecution for vio- 
lation of the no-fund check statute. 
Gen.St.1935, 21-554.—State v. Marshall, 
106 P.2d 688, 152 ee 607. 


§ 5 
Where there was evidence that 


Cal. 
accused represented to prosecuting 
witness that for a certain sum of 


money he could influence dismissal of 
criminal charges against prosecuting 
witness, and prosecuting witness, act- 
ing in secret agreement with wife of 
accused for the purpose of concealing 
such act from the accused, purportedly 
gave wife money which accused be- 
lieved was to be delivered on the fol- 
lowing day, the wife’s act in accepting 
the money could not be imputed to her 
husband, since it was not performed in 
concert with him, and could not be 
used to establish offense of attempted 
grand theft as against accused.—Peo- 
ple v. Werner, 105 P.2d 927, supersed- 
ing 101 P.2d 513. 

Tex.Cr.App. Where accused was 
charged with swindling smelting cor- 
poration out of money by causing high 
grade gold and silver ore to be placed 
in samples, gold and silver content of 
which formed basis for payment of ctar- 
load lots of ore, and there was ev:dence 
that accused caused carloads of rock 
and dirt from old mine dump to be 
shipped to smelter and received in pay- 
ment, on basis of padded samples, a 
check which he cashed, offense was 
complete when check was cashed and 
accused was a “principal’ as defined 
by statute and was not entitled to a 
charge on alibi on ground that he was 
not present at time offense was com- 
mitted. Pen.Code 1925, arts. 65-67, 69. 
—West vy. State, 145 S.W.2d 580. 


§ 53 

til. Where defendant engaged in a 
common scheme to obtain complaining 
witness’ money by winning and later 
betraying his confidence, defendant was 
liable for acts and representations of 
his associates as well as those of him- 
self.—People vy. Rogers, 30 N.E.2d 77. 
375 Ill. 54. 


Cal.App. An indictment, which 
charged defendant with uttering and 
delivering a check with intent to de- 
fraud payee knowing at the time of 
making check that defendant had not 
sufficient funds in or credit with bank 
to meet check in full, was sufficient to 
charge a crime under statute making 
it an offense to issue worthless checks 


e i mrebt 
“upon its presentation” wi 
to check. Pen.Code, § 476a—Pe 
Megladdery, 105, P.2d 385. 
_App.D.C. An indictment for 
ing money by false pretenses mu: 
representations relating  t 
present or past facts as distinguish 
from something to take place in th 
future... D.C.Code_ 1929, -T...6, .§ ; 
Randle; v.jU.,,S:,) 113. F.2d 945 30 yee 
An indictment charging that defend-_ 
ant falsely represented herself to be a — 
mental healer, that she falsely informed 
complaining witness that son of - 
ness was weak-willed and had an un 
balanced mind and had’ a suicidal com 
plex, and that for a fee of $500 
would cure the son, that the fa 
representations were made with 
tion of defrauding witness, an 
witness believed and acted upon 
by paying money to the defendant 
quately charged the crime of obt 
money by false pretenses, as agai 
demurrer. D.C.Code 1929, T. 6, § 
—Randle v. U. S., 113 F.2d 945. 
An indictment charging the mM 
of obtaining money by false pretense 
is not insufficient because false repr 
sentations of present or past fae 
therein alleged become effective on 
if coupled with a false promise. é 
Code 1929, T. 6, § 85.—Randle vy. T 
113° F.2d. 945. : ; ¥ 
Ga.App. An indictment, drawn un- 
der statute penalizing as for a misde- 
meanor, any person using any de 
ful means or artful practices, 
than those which are mentioned in 
act dealing with offenses committed 
cheats and swindlers, sets forth an 
offense as against demurrer, where it 
shows that.the owner of property of — 
yalue was induced by deceitful means _ 
and artful practices to part with the — 
possession thereof, and was the 
defrauded and cheated, } 
26-7410.—_Summers y. State 
409. ; 
Qr. Under statute which defines o: 
fense of obtaining or attempting to- 
tain money by false pretenses, an 
dictment, charging attempt to obtain 
money by filing with fire insur 
company a Claim and proof of loss. 
which contained false valuation: : 
personal property destroyed and iten 
not destroyed in the fire, was not" 
murrable because of failure to a 
therein that methods of ascertai 


Bt 


[ 


value of property destroyed, as 
scribed in policy under which Clain 
was made, had been complied with 


even though the insurer was liable 

only for the actual value of property — 
destroyed. Laws 1937, ¢. 107, § 1. 
State v. Jaynes, 107 P.2a°528. | 


Tex.Cr.App. In complaint averr 
that affiant had prima facie evidenc 
that defendant, with intent to defrau 
obtained money and merchandise by 
giving or drawing a check in specified 
amount which was returned unpaid, 
but not directly charging that statute 
against giving check with insufficient 
funds with intent to defraud was vio- 
lated, or that defendant had n 
ecient funds in bank 


not have been used in complaint alleg- — 
ing that defendant ‘‘gave or drew” a 
check, Vernon’s Ann.P.C. art. 567b—_ 
Greeson vy. State, 147 S.W.2d 804, 
§ 56 

Ga.App. Where the undisputed evi. 
dence disclosed that representation did 
not relate to an existing fact or past 
event, but to a future event, the de- . 
fendant could not be convicted ot 
“cheating and swindling by false _rep- 
resentations,”’ notwithstanding evidence 3 
authorized judge, sitting without a — 
jury, to find that the representation 
was knowingly false and made with 
intent to defraud ang theta did de- 
fraud prosecuting witness of his prop- 
erty.—Gilligan v. State, 13, S.H.2d 112. 
Tex.Cr.App. An indictment alleging 
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that smelting corporation agreed to 

_ pay for ore on basis of gold and sil- 

ver content as shown by assays of 
representative samples, and that ac- 
cused and another fraudulently placed 
or caused to be placed in samples tak- 
en, quantity of high-grade gold and 
Silver ore so that corporation was in- 
duced to pay more for ore than it was 
worth, was sufficient to charge swin- 
dling, as against contention that indict- 
ment failed to disclose to whom alleged 
representations were made, since ‘t was 
apparent that acts were intended to 

_ mislead an ‘“assayist’.—West v. State, 
145 S.W.2d 580. = 


§ 
Minn; The statute making the ob- 

taining of signatures by false pretens- 
es a punishable offense, does not re- 
_ quire an information to set out the 
specific documents whereby the signa- 
tures were obtained, if such documents 
are described in general terms, but de- 
fendant has the right to demand a bill 
f particulars, unless—the documents 
are in his possession. Mason’s Minn.St. 
(1927, §§ 10386, 10639-10642, 10647.— 
State vy. certs ae N.W. 67. 

_ Tex.Cr.App. In prosecution for giv- 
ing or drawing check without sufficient 
funds, with intent to defraud, name of 
person to whom check was given was 
an essential averment. Vernon’s Ann. 
P.C. art. 567b.—Greeson vy. State, 147 
S.W.2d 804. “ 
3 § 60 


Minn. In prosecution under statute 
making the obtaining of signatures by 
false pretenses an offense, an informa- 
tion which charged that defendant 
knew that balance due him did not ex- 
ceed the sum of about $5,000, but that 
he falsely represented that the balance 
was $17,400, was sufficient to charge 
knowledge on part of defendant of the 
falsity of documents used by him to 
obtain signatures of prosecuting wit- 
nesses on notes and mortgages. Ma- 
-son’s Minn.St.1927, § 10386.—State v. 
 Gottwalt, 295 N.W. 67. 
Pak ‘ § 61 
Mo. In_ prosecution for obtaining 
check by false pretenses, indictment al- 
leging that defendant represented to 
brokers’ agent that third person had 
iS referred defendant to agent, that de- 
 fendant had two genuine bonds which 
defendant wished agent to sell for de- 
fendant, and that agent delivered check 
to defendant, did not state all facts 
necessary to disclose the causal con- 
nection, and should be redrafted to 
show that defendant obtained check 
because of delivery of bonds to agent 
to sell for defendant. Mo.St.Ann.Const. 
art. 2, § 22._State vy. Bowdry, 145 S.W. 
2d. 127. 

N.C. Indictment, charging conspir- 
acy to defraud and crime of defrauding, 
which alleged that defendants felon- 

jiously and falsely pretended to victim 

that another was going to become a 
: mother of a baby, that the victim was 
the father of the child of which the oth- 
er was to become a mother, whereas in 
truth the other was not pregnant and 
that defendants did wilfully, feloni- 
ously and designedly obtain from the 
victim the sum of $2,000 in money with 
intent to cheat and defraud, was not 
defective because it did not show any 
causation between the representations 
alleged to have been made and the ob- 
taining of the money.—State v. Dale, 
Sees SH) .2d. 556, 218 N.C. 625. 

: 64 


§ 

Minn. An information charging that 
defendant with intent to defraud and 
cheat named individuals, falsely repre- 
sented that certain written invoices and 
memoranda in the sum of $17,400 rep- 
resented unpaid balance for material 
and labor used in construction of build- 
ing by defendant for named individuals, 
that such representations were false, 
that defendant knew unpaid balance did 
not exceed sum of about $5,000, that 
by means of false representations de- 
fendant obtained signatures of indiv- 
iduals to two notes and mortgages in 
the sum of $14,000 and $3,400, $12,400 
in excess of the amount due him, was 
sufficient to charge the crime of obtain- 
4 ing signatures by false pretenses. Ma- 


SP toe Bees raat 

FALSE 
son’s Minn.St.1927, 
Gottwalt, 295 N.W. 67 Frog 
Mo. In prosecution for obtaining 
check by false pretenses, allegation in 
indictment that brokers’ agent selling 
stock belonging to defendant was in- 
duced to turn over and deliver to de- 
fendant a check, and that defendant ob- 
tained the check, sufficiently charged 
that agent delivered the check to de- 
fendant.—State v. Bowdry, 145 S.W.2d 
127: : 

N.C. An indictment charging that 
defendant. by false pretenses obtained 
the following “goods and things of val- 
ue, evidenced by a note in the sum of 
$200, which note is credited with $50”, 
was subject to motion to quash for 
vagueness and uncertainty since the 
“goods and things’? should have been 
described specifically by the names and 
terms usually appropriated to them, and 
the money obtained should have been 
described at least by amount.—State v. 
Smith, 14 S.B.2d 36, 219 N.C. 400. 

Ohio App. An indictment charging 
that defendant procured endorsement 
of note by falsely pretending that an- 
other had sold the note, that pretense 
was false in fact, that defendant knew 
it to be false, and that pretense was 
made with intent to defraud was suffi- 
cient. Gen.Code, §§ 13104, 13437-4.— 
State v. Aughinbaugh, 32 N.H.2d 478. 

Under indictment charging that de- 
fendant fraudulently procured the sig- 
nature of endorser on note by falsely 
pretending that another had sold the 
note, the false pretense charged re- 
lated to an existing fact or a past 
event so as to preclude raising question 
on that score. Gen.Code, § 13104.— 
State v. eta ee ee 32 N.E.2d 478. 
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Iowa. An information, accusing de- 
fendant of obtaining property consist- 
ing of trust note by false pretenses, ac- 
cused defendant of obtaining ‘“some- 
thing of value’, notwithstanding ab- 
sence of allegation of value of trust 
note, since the word “property” in a 
broad sense means any valuable right 
or interest considered primarily as a 
source or element of wealth. Code 1935, 
§ 13045.—State v. Evans, 295 N.W. 433. 


§ 70 

Tex.Cr.App, It is not necessary to 
allege in an indictment for swindling 
that prosecuting witness has suffered 
loss by reason of false representations 
complained of, since injury to person 
intended to be defrauded is not an es- 
sential element of the offense. Penal 
Code 1925, art. 1548—Robinson vy. 
State, 148 S.W.2d 205. 

An indictment for swindling, which 
charged that defendant sold prosecut- 
ing witness an interest in an oil, gas 
and mineral lease covering 3,000 acres 
of land in Louisiana by false repre- 
sentations as to amount an oil com- 
pany had offered to pay for lease and 
as to oil company making a core test, 
was not insufficient for failure to aver 
that lease assignment was of less value 
than implied in the alleged false rep- 
resentations relative to amount defend- 
ant stated oil company had offered him, 
or that lease was not worth amount 
that prosecuting witness paid for it. 
Penal Code, art. 1548.—Robinson  y. 
State, 148 S.W.2d 205. 


§ 74 

Ill. Where indictment charged that 
confidence game was practiced on own- 
er of tavern at which accused obtained 
liquor and money for forged check, the 
fact that proof showed that liquor and 
money were obtained from bartender 
employed by tavern owner did not es- 
tablish a ‘‘variance’’, Smith-Hurd 
Stats. ¢. 38, § 256.—People v. Cathony, 
33 N.E.2d 473, 376 Dll. 260. 

In prosecution for obtaining property 
by means of confidence game, it is 
sufficient to allege and prove that prop- 
erty obtained was either that of gen- 
eral owner or agent in possession of it. 
Smith-Hurd Stats. c. 38, § 256—People 
y. Cathony, 33 N.E.2d 473, 376 Ill. 260. 

Ill, Judgment of conviction for re- 
ceiving money by means of a confidence 
game would not be reversed because 
the defendant was indicted for obtain- 
ing money of the prosecuting witness 


oh ae. 
§_ 10386.—State v. 


showed that only 2, 00. 
belonged to the 


is obtained by means of a confidence 
game, the offense is complete without 
reference to the amount, kind, or value. 
—People v. De Felice, 33 N.E.2d 475, 
376 Ill. 312. 5 

Ill.App. In prosecution of automobile 


dealer for defrauding finance company — 


by falsely representing that he sold 
secondhand automobile to a buyer. for 
$190 with a cash down payment of $40, 
whereas in truth the automobile was 
sold for only $145 with a down pay- 
ment of $2, proof that dealer received 
a check from finance company for $157.- 
50, was at “fatal variance’ with charge 
in information that dealer received 
$157.50 in ‘‘money’’. Smith-Hurd Stats. 
e. 38, § 253.—People v. Stoltz, 34 N.E. 
2d 123, 310 Ill.App. 391. \ 

Mo. In prosecution for obtaining a 
school district warrant by means of 
false pretenses, any variance between 
the charge that defendant represented 
he had paid certain bonds and interest 
of the school district in the amount of 
$2,953.19 and proof that he represent- 
ed he had given his personal check for 
$2,950 plus a paying charge in an 
amount not then recalled but ascer- 
tained to be $3.19, to take care of the 
principal and interest due on _ the 
school district’s bonds was not fatal 
to the prosecution, particularly where 
defendant did not object to the proof. 
Rev.St.1939, § 3951, Mo.St.Ann, § 3562, 
Dope gelate v. Brickey, 152 S.W.2d 

odo. . 

_ Ohio App. Under indictment charg- 
ing that defendant fraudulently pro- 
cured the signature of endorser on 
note by falsely pretending that another 


‘had sold the note, the state was not re- 


quired to prove an intent to defraud 
any specific individual. Gen.Code, §§ 
13104, 13437-4, 13437-18.—State  v. 
Aughinbaugh, 32 N.W.2d 478. 

Tex.Cr.App. In swindling prosecu- 
tion, necessary allegations in complaint 
and information must be sustained by 
Deore ee vy. State, 146 S.W.2d 

Tex.Cr.App. Where. indictment for 
swindling, which charged that defend- 
ant sold prosecuting witness an _ in- 
terest in an oil, gas and mineral lease, 
covering 3,000 acres of land in Louisi- 
ana by false representations, set out 
the lease in haec verba, having alleged 
the assignment of the lease by its 
tenor, it was necessary that the proof 
conform thereto.—Robinson vy. State, 
148 S.W.2d 205. 

§ 81 

_ Cal.App. In prosecution for obtain- 
ing loans on wrecked automobiles 
which finance company did not inspect, 
conditional sales contracts, executed by 
accused, and chattel mortgages on 
wrecked automobiles were sufficient to 
comply with statute requiring false pre- 
tense or some memorandum thereof to 
be in writing, or to be proved by testi- 
mony of two witnesses or testimony of 
one witness and corroborating circum- 


stances. Pen.Code, § 1110.—People vy. 
Wynn, 112 P.2d 979. 
Ii. In prosecution for obtaining 


money by means of a confidence game, 
evidence justified conviction on ground 
that defendant received money as 
charged in the indictment and that he 
obtained the confidence of the victim 
in order to obtain his money.—People 
v. DeFelice, 33. N.H.2d 475, 376 Ill, 312. 


Ga.App. In prosecution for cheating 
and swindling by false representation 
that realty mortgaged was free from 
incumbrances, burden is upon state, 
not only to establish misrepresentation 
made and credit given, but likewise a 
loss by mortgagee. 
7401, 26-7410.—Daniel vy. State, 10 S. 
H.2d 80. 

«Ind. That Indianapolis grocer charg- 
ed with having by false pretense ob- 
tained Center township trustee’s sig- 
nature to a certificate of correctness 
of a certain pretended claim in writ- 
ing against township was friendly with 
trustee, had luncheon with him fre- 


fut noney 
{ prosecuting witness — 
and $800 to his wife, since, if money 


ae 


Code 1933, §§ 26-° 


tes ; 

P 1 W 1 no 
ac uaintance ith any facts on which 
fraud was predicated. Burns’ Ann.St. 
~ § 10-2103.—Anderson y. State, 32 N. 
keds 705: ee Wepid cy 
Iowa. In prosecution for obtaining, 
by false pretenses, property consisting 
of trust note, the state must prove that 
person defrauded intended to pass title 
to defendant at time defendant obtained 
the note. Code 1935, § 13045.—State v. 
Evans, 295 N.W, 433. ; 

Tex.Cr.App. In prosecution for 
swindling, committed by giving check 
without sufficient funds, it was incum- 
bent upon the state to prove beyond a 
reasonable doubt that defendant in- 
tended to defraud recipients of check 
at time of giving the check.—Freeman 
v. State, 147 S.W.2d 1095. 


§ 84 

Cal.App. Where pretended success of 
dredging company, which was anoth- 
er project of one of defendants, was 
used as a sales argument to prospec- 
tive investors in corporation involved 
in prosecution for grand theft and vio- 
lation of Corporate Securities Act, it 
was proper to show true financial con- 
dition of dredging company and 
knowledge by defendants as to neces- 
sity of procuring from corporation 
commissioner a permit to sell stock. 
$t.1917, p. 673, as amended.—People v. 
Flumerfelt, 115 P.2d 215. 

App.D.C. In prosecution for obtain- 
ing money by false pretenses based 
upon defendant’s misrepresentation 
that she was an internationally known 
mental healer, and that for a_ specified 
sum she would heal alleged mental 
ailment of complaining witness’ son, 
rejection of testimony by several wit- 
nesses that they had been treated by 
defendant for a nervous condition and 
had received benefits therefrom was 
not an abuse of discretion. D.C.Code 
> 1929, T. 6, § 85.—Randle v. U. S., 113 

F.2d 945. 

Or. In prosecution for attempting to 
obtain money by false pretenses by fil- 
ing with insurance company proof of 
loss containing false valuations of per- 
sonal property destroyed and items not 
destroyed, an inventory booklet, where- 
in items lost had been listed at in- 
stance of accused and which was filed 
along with proof of loss, was admis- 
sibie to show motive and fraudulent 
intent. Laws 1937, ¢. 107, § 1.—State 
vy. Jaynes, 107 P.2d 528. 


Tex.Cr.App. Where accused and an- 
other induced victim to give them 
money for chips which were used in 
a card game and which were to be re- 
deemed when game finally terminated, 
testimony that after game coconspira- 
tor of accused told victim that if he 
would give him chips he would get 
cash from accused who refused to re- 
deem the chips was admissible in theft 
prosecution since it might have been a 
part of original conspiracy to dispos- 
sess victim of the chips and remove 
evidence of conspiracy.—Grant v. State, 
143 S.W.2d 383. 


85 

Mo. In prosecution for obtaining a 
loan from a bank under false pretense 
that defendant owned and possessed 
a certain number of hogs, admitting 
testimony that defendant had only 50 
to 75 hogs between certain dates was 
not erroneous on ground that it re- 
lated to matters subsequent to giving 
of chattel mortgage on hogs to bank, 
where testimony showed that number 
of hogs possessed by defendant was 
less than number represented, defend- 
ant admitted that he did not have all 
hogs listed, and other witnesses tes- 
tified that defendant had only 50 to 70 
hogs. Rev.St.1939, § 4487, Mo.St.Ann. 
§ 4095, p. 2894.—State v. Nienaber, 148 
S.W.2d 1024. 

Mo. In prosecution for OO eae a 
school district warrant for $2,953.19 
by means of false pretenses by one 
who had been president of board of 
education since 1922 and who had 
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sion in é 

certified public accounta 
amounts paid out on account of bonds, 
notes and interest between 1922 and 
June 30, 1938, and amount which had 
become due and payable during such 
period and that there was an excess of 
payments in the sum of $33,304.57 was 


1910 to 1922 and payments thereon were 
otherwise proved since testimony had 
probative value on truth or falsity of 
defendant’s representation that he had 
paid principal and interest of bonds in 
an amount represented by warrant_and 
also bore on defendant’s intent.—State 
y. Brickey, 152 S.W.2d 1055. 

Tex.Cr.App. Where accused was 
charged with swindling smelting cor- 
poration out of money by causing high 
grade gold and silver ore to be placed 
in samples, gold and silver content of 
which formed basis for payment for 
carload lots of ore, reports made by 
the accused to Treasury Department 
which reports falsely stated that ore 
was newly mined ore whereas it was 
shown that ore was taken from aban- 
doned dumps were admissible as tend- 
ing to show scienter and fraudulent in- 
tent of accused.—West v. State, 145 
S.W.2d 580. 


86 

Cal.App. In prosecution for grand 
theft, committed by procuring money 
from elderly woman without intention 
to repay, upon false representation 
that it would be used in a business 
venture or the like, evidence of ex- 
penditures and gifts made by defend- 
ant for merely personal purposes was 
admissible to show defendant’s intent 
in obtaining money from victim.—Peo- 
ple v. Crandall, 110 P.2d 682. 

Ind. An Indianapolis grocer, charged 
with having by false pretense obtained 
Center township trustee’s signature to 
a certificate of correctness of a cer- 
tain pretended claim in writing against 
township for $4.05, could not be con- 
victed unless evidence showed that gro- 
cer’s representation that groceries had 
been delivered to relief recipient was 
false and known by him to be false. 
Burns’ Ann.St. § 10-2103.—Anderson v,. 
State, 32.N.EH.2d 705. ; 

In prosecution of Indianapolis grocer 
for having by false pretense obtained 
Center township trustee’s signature to 
a certificate of correctness of a certain 
pretended claim in writing against 
township for $4.05, evidence was _ in- 
sufficient for jury to find that grocer’s 
representation that groceries had been 
delivered to relief recipient was false 
or known by him to be false, and hence 


was insufficient to sustain conviction. 
Burns’ Ann.St. § 10-2103.—Anderson 
v. State, 32 N.E.2d 705. 

Mo. In prosecution for obtaining 


check from brokers’ agent by delivering 
forged bonds to agent to sell for de- 
fendant, evidence was sufficient to show 
that defendant represented bonds to 
be genuine and that he knew bonds 
were forged, and that agent relied upon 
such representation.—_State v. Bowdry, 
145 S.W.2d 127. 

Mo. In prosecution for obtaining a 
loan from a bank under false pretense 
that defendant owned and _ possessed 
a certain number of hogs, where de- 
fendant admitted that he had only a 
part of the hogs at a certain time, his 
statement that he had sold “what hogs 
he had’ bore on original criminal in- 
tent, and fact that hogs sold were 
mortgaged was ineffective to make the 
testimony concerning sale, otherwise 
competent, inadmissible. _Rey.St.1939, 
§ 4487, Mo.St.Ann. § 4095, p. 2894,— 
State v. Nienaber, 148 S.W.2d 1024. 

Mo. In prosecution for obtaining a 
school district warrant for $2,953.19 by 
means of false pretenses by one who 
had been president of board of educa- 
tion since 1922 and who had handled 
finances of school district, admission in 
evidence of testimony of certified pub- 
lic accountant concerning amounts paid 
out on account of bonds, notes and in- 
terest between 1922 and June 380, 1938, 


sti Vee 
nt concerning — 


proper where bonds authorized from 


“cused and there was no direct inef-— 


there was f p % 
sum of $33,304.57 was proper. 
bonds authorized from 1910 to | 
and payments thereon were othe 
proved since testimony had pri 
value on truth or falsity of defen 
representation that he had paid_ 
cipal and interest of bonds i 
amount represented by warran 
also bore on defendant’s intent. 
vy. Brickey, 152 S.W.2d 1055. 
Tex.Cr.App. Where accused 
charged with swindling smelting ¢ 
ration out of money by causing hi; 
grade gold and silver ore to be plac 
in samples, gold and_ silver conten 
of which formed basis for payment 
carload lots of ore, reports made 
accused to Treasurv Department 
reports falsely stated that ore was 
ly mined ore whereas i s 
that- ore was taken from aban 
dumps were admissible as tendin 
show scienter and fraudulent inten 
Bee eee v. State, 145 
Tex.Cr.App. In prosecution 
swindling, allegedly committed | raitat 
ing check without sufficient funds, de- 
fendant’s testimony that he had ¢ 
posited substantial sums in bank | 
did not know, but believed, that h 
had only drawn two small checks wa 
admissible to show absence of frau 
lent intent when check was execu 
and delivered.iFreeman y. State 


S.W.2d 1095. 
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Tex.Cr.App. In prosecution fo 
where money was alleged to have 
obtained from victim by accused 
another in a card game, where 
testified that he obtained from ac 
on payment of certain sum, white 
representing $100 each, which — 
victim was induced to believe wi 
deemable, and that when game 
minated he had 17 of the white 
which accused declined to redee 
was not error to ask victim wheth 
would have put his money into 
game if he had known that chips w 
not going to be redeemed.—Gran' 
State, 143 S.W.2d 383. : 
§ 88 (3%) 
Ariz. Evidence sustained conv 
for obtaining money from another v 
intent to cheat and defraud by mea 
of a bogus check. Rev.Code 1928, 
4790.—Tate y. State, 106 P.2d 487. 
Cal. Evidence was _ insufficient 
sustain conviction for ae g£ 
theft of sum of money from prosecuting | 
witness to whom accused represented — 
that for certain sum of money he cow 
influence dismissal of criminal char; 
prosecuting witness, Ww @ 
what purported to be money was, by 


etin 


secret agreement unknown to accused, 
given to accused’s wife on day befor 
money was to have been given to ac-_ 
fectual act on part of accused on day o 
alleged attempted grand theft, whereby 
but for extraneous circumstances he 
would have perpetrated offense o: 
grand theft.—People v. Werner, 105 
2d 927, superseding 101 P.2d 513. . 

Cal.App. Evidence sustained conv 
tion of grand theft through the tak. 
ing of money, as against claim that 
money was loaned to defendant.—Peo- 
ple vy. Harrman, 104 P.2d 10638, — 

Cal.App. Evidence sustained convic- 
tion for issuing worthless checks, as 
against claim that defendant thought 
that checks would be paid by bank 
because of a pre-arranged credit. Pen. 
Code, § 476a.—People v. Megladdery, 
105 P.2d 385. 

Cal.App. Evidence sustained convic- 
tion for grand theft.—People v. Rine- 
smith, 105 P.2d 1021. 

Cal.App. Evidence corroborating tes- 
timony of complaining witness was suf- 
ficient to sustain conviction of accused, 
even if facts involved offense of ob- 
taining money under false pretenses as 
contended by accused, instead of lar- 


ceny as contended by the Attorney 
General. Pen.Code, § 1110.—People y. 
Brennan, 106 P.2d 36. 


be 


esse er an 


Cal.App. Evidence held to authorize 
conviction of grand theft, committed by 
procuring money from elderly woman 
without intention of repaying, on false 
representations that money was to be 
used in business venture, as against 
contention that defendant was given 
money by the woman.—People v. Cran- 
dall, 110 P.2d 682. : 

Cal.App. Evidence authorized convic- 
tion of grand theft through false pre- 
tenses by accused who obtained loans 
on wrecked automobiles which finance 
company did not inspect.—People Vv. 
Wynn, 112 P.2d 979. 

In prosecution for obtaining loans on 
wrecked automobiles which were not 
- inspected by finance company, evidence 
was not insufficient because it failed to 
show that loss was suffered by compa- 
ny in the particular transactions on 
which information was based, especial- 
ly where such transactions and other 

similar transactions were part of gen- 

eral plan under which company lost a 
_ Jarge sum.—People v. Wynn, 112 P.2d 
O79. 
_ Cal.App. Evidence supported conyic- 
tion of defendants of one or more of 
acts charged under indictment for 
grand theft and violation of Corporate 
Securities Act in connection with sale 
of stock in gold recovery corporation. 
St.1917, p. 673, as amended.—FPeople vy. 
FWlumerfelt, 115 P.2d 215. 


Cal.App. Evidence that accused ob- 
tained order for purchase of light plant 
equipment and obtained from purchas- 
er a modernization note and a_ credit 
statement and by trick and device ob- 

tained purchaser’s signature to a bor- 
rower’s completion certificate which 
-_-was presented to bank which purchased 
_ the note, and that the accused did not 
complete the installation of the equip- 
ment, sustained conviction of larceny 
which was chargeable as grand theft, 
ae but did not sustain conviction for ob- 
taining money by false pretense or pro- 
curing complainants to report falsely 
é their wealth and thereby obtain 
_ fraudulent possession of money. Pen. 
Code § 484.—People vy. Selk, 115 P.2d 
607. 


-Ga.App. In prosecution for cheating 
and swindling by false representation 


that realty mortgaged was free from 


- inecumbrances, where evidence shows 
; A that mortgaged property has neither 
been sold nor appropriated to extin- 


-guishment of senior mortgage, there is 
‘ no such evidence of a loss by junior 
mortgagee as will sustain conviction 
of debtor, especially where evidence 
shows that mortgaged property exceeds 
in value aggregate indebtedness rep- 
resented in both mortgages, and it does 
not appear that senior mortgage is 
being either claimed against mortgagor, 
ot enforced against mortgaged proper- 
4 as Code 1938, §§ 26-7401, 26-7410.— 
~ Daniel y. State, 10 S.E.2d 80. 
_ | Evidence was insufficient to support 
conviction of cheating and swindling 
; by false representation that realty 
mortgaged was free from incumbranc- 
es, where it did not appear that prose- 
cutor had suffered any pecuniary loss. 
Code 1933, § 26-7410.—Daniel y. State, 
10 S.E.2d 80. 


Ga.App. In prosecution for giving a 
worthless draft in payment for live- 
stock, where indictment alleged that 
- accused represented to seller upon de- 
livery of draft that he had made ar- 
_Tangements with drawee for it to be 

paid and represented that it would be 
paid upon presentation, but evidence 

did not show that draft prior to in- 
dictment was presented or that it 
would not have been paid upon pres- 
entation, evidence was insufficient to 
sustain conviction.—Spivey v. State, 11 
$.H.2d 50. : 

Ga.App. Evidence sustained convic- 
tion under statute providing that any 
person using any deceitful means or 
artful practices, other than those which 
are mentioned in the act dealing with 
offenses committed by cheats and 
swindlers, by which an individual, or a 
firm, or a corporation, or the public 
is defrauded and cheated, shall be pun- 
ished as for a misdemeanor. Code 


1933, § 26-741 0.—Summers v. 


Ga.App. 
draft on bank with which he had no 
account, directing that at sight it pay 
stated sum to stockyard and charge 
his account and that draft be sent 
through another bank to be presented 
to named person, draft was returned 
unpaid, marked ‘unable to present”, 
named person testified that draft was 
not presented for payment, that he 
was accessible, and that he would have 
paid draft if defendant was sober 
when he gave it, even though he had 
made no arrangements with him to do 
so, and there was no evidence that 
defendant was drunk when he gave 
draft, evidence was insufficient to show 
that defendant was guilty of cheating 
and swindling. Code 1933, § 13-9933. 
—Spivey v. State, 13 S.H.2d 107. 


Ga.App. Evidence sustained convic- 
tion for cheating and  swindling.— 
Adams v. State, 13 S.H.2d 521. 

Ga.App. Evidence warranted convic- 


tion of seller of hogs for cheating and 
defrauding on ground that seller falsely 
and knowingly represented to buyer for 
purpose of deceiving buyer, that hogs 
had been inoculated and were immune 
from cholera, and that such representa- 
tions deceived buyer.—DeLoach y. State, 
14 S.H.2d 602. 

Ga.App. Wvyidence was insufficient to 
sustain conviction of defendant for de- 
frauding prosecuting witness by induc- 
ing prosecuting witness to buy shoats 
under the allegedly false representation 
that they had been ‘double treated’ 
with cholera serum.—Bird vy. State, 14 
S.H.2d 611. 


Ili. Evidence that defendant and his 
companions, representing themselves as 
officers, falsely accused complaining 
witness of having committed a sex of- 
fense, and stated that they would give 
victim a break if witness would supply 
money with which to furnish bond, and 
that witness would receive money back 
at expiration of 30 days unless he was 
fined, and that witness furnished bond 
which defendant and companions did 
not return, sustained conviction for ob- 
taining money by means of the con- 
fidence game.—People v. Rogers, 30 N. 
Bi2d Wj.an) Le 64. 

Mass. Evidence, authorizing finding 
that member of stock brokerage firm 
by means of intentionally false ma- 
terial representations regarding finan- 
cial condition of firm and safety of 
customer’s securities obtained custom- 
er’s certificates for benefit of firm and 
himself and permanently deprived the 
customer of them, sustained convic- 
larceny by false pretenses. 
G.L.(Ter.Hd.) c. 266, § 30; ¢. 277, § 41. 
—Commonwealth vy. Anthony, 28 N.H.2d 
542 


Miss. Evidence that manager of de- 
fendant’s filling station issued a check 
to another in payment for gasoline de- 
livered and that payment of check was 
refused by bank because of insufficient 
funds but failing to show that defend- 
ant knew of issuance of check and neg- 
ativing defendant’s participation in its 
execution was insufficient to authorize 
conviction for violation of statute pe- 
nalizing delivery of check without suf- 
ficient funds with intent to defraud, 
since necessary element of intent to de- 
fraud was lacking. Laws 1932, ec. 299. 
—Lovelace v. State, 2 So.2d 796. 

Mo. In prosecution for obtaining a 
school warrant by means of false pre- 
tenses that $2,953.19 had become due 
and payable on bonded indebtedness, 
principal and interest, and that defend- 
ant had paid such sum and was enti- 
tled to reimbursement therefor, evi- 
dence sustained conviction as against 
contention that prosecution failed to 
establish that certain bond issues had 
been paid and discharged and that 
therefore they might have been due and 
payable.—State v. Brickey, 152 S.W.2d 
1055. 

Mo. Under agreement that defendant 
was to care for cows purchased by an- 
other and was to receive 50 per cent. 
of the increase a “joint adyenture” and 
not.a “partnership” existed, and proof 
of such fact and that defendant sold 
the cows without the knowledge or con- 


ta. 
State, 

: an rew 

Syithewht } against contention that a per ten 


sent of such other pers¢ 
conviction of defendant of obtainin 
property under false — yretenses 

existed. Rey.St.1939, § 4487, Mo.St. 
Ann. § 4095, p. 2894.—State v. Niena- 
ber, 153 S.W.2d 360. (Md n 

Neb. Evidence was not sufficient to 
sustain conviction for obtaining money 
by false pretenses. Comp.St.1929, § 28- 
1207.—Brennan y. State, 299 N.W. 525. 

N.Y. In prosecution for larceny by 
false pretenses, evidence that com- 
plainant was induced to transfer prop- 
erty to accused by accused’s false rep- 
resentations as to quality of mining 
property owned by certain corpora- 
tion, and as to extent of holding of 
capital stock of such corporation by 
accused and his associates, was suffi- 
cient to sustain conviction. Penal Laws, 
§ 1290.—People v. Riccardi, 32 N.H.2d 
TIGL 285 NEY 2Ttreversing? 20°UN. Y" 
S.2d 647, 259 App.Div. 808. 

Or. In prosecution for attempting to 
obtain money by false pretenses by 
making false claim for indemnity under 
fire insurance policy, evidence that al- 
legedly false proof of loss was signed 
and sworn to by accused before insur- 
ance company’s agent and left with the 
agent was sufficient to warrant finding 
that proof of loss was delivered to the 
insurance company by accused. Laws 
1937, c. 107, § 1—State v.. Jaynes, 107 : 
P.2d 528: i 

Pa.Quar.Sess. On a motion for a new 
trial by a defendant who had been 
found guilty on a charge of false pre- | 
tense, the evidence indicated, inter alia: | 
that on March 11, 1938, the defendant __ 
filed an application for assistance with § 
the Department of Public Assistance, 
making an affidavit that all statements 
contained therein were true and correct 
and promising to give immediate notice 
of any change of the facts contained in 
the application; that on September 9, 
1938 he applied for reinstatement, and 
made an affidavit that the statements o 
made in his prior application were true ’ 
and correct, and that there was no 
change in any of the facts except that 
the defendant was working on a W. P. 

A. Project; that on January 20, 1939, 

he made an affidavit similar to the one ‘ 
of September 9, 1938, and added that a 
son was employed on a N. Y. A. proj- 4 
ect; that sometime after January 20, ; 
1939, the son secured employment in 
private industry, and had work six 
days in January, and eleven days in 
February; that on February 10,17 and 
24, 1939, the Department of Public As- 
sistance sent to the defendant relief 
checks on the back of each of which 
was printed a statement to the effect 
that “in consideration of the issuance of i 
this check I hereby certify z 
that I have notified my County Board 
of Assistance of all changes in the facts 

as stated in my application * * *, j 
and that neither I nor any member of ( 
my family has any employment or § 
financial resources which I have not re- y 
ported.” Held, that the Commonwealth 
had the right to proceed under the 
Act of 1860 P.L. 382, and that the 
charge of false pretense has been made 
out by the evidence beyond a reasona- 
ble doubt.—Commonwealth y. Miller, 49 
Dauph. 141. a, 

Tex.Cr.App. Where real estate bro- ts 
ker, after wheat crop growing on land , 
had been conveyed to two other parties ¥ 
in his presence and with his knowledge, : 
obtained a contract showing himself to ‘ 


| 
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have a third interest in the wheat crop, F 
and thereafter sold such purported one- 

third interest to buyer, evidence war- § 
ranted conviction of swindling.—Young : 


v. State, 151 S.W.2d 842. 


§ 89 “ 

Cal.App. Evidence of handwriting i 
expert that four checks were in the a 
same handwriting and that they were 
all written by the same person who 
signed affidavit, which was admittedly 
signed by defendant, and positive iden- 
tification of defendant as the person f 
who cashed two of the checks, war- 
ranted conviction for issuing all four 
checks without sufficient funds with 
intent to defraud.—People y. Fuller, 
104 P.2d 109. * 


mV rrny a 


ar “had a pre-arranged 
_with ae upon which checks 
were drawn, evidence taken from rec- 
ords of bank concerning approximately 
245 of defendant’s checks which bank 
had rejected for insufficient funds over 
a two-year period, and showing that 


defendant had been notified by bank 


concerning rejection of such checks, 
was admissible to prove defendant’s 
knowledge that he did not have suffi- 
eient credit with bank to meet checks 
involved in indictment, althsugh the 
state did not prove that the 245 checks 
were written by defendant or to whom 
they were payable or delivered. Pen. 
Code, § aye aT oNTe v. Megladdery, 
105 P.2d 385. 

Colo. Evidence that accused obtained 
stock upon false representations that 
he intended to dispose of stock at profit 
or return it, that he gave purported 
note containing printed signature and 
address of a company, which address 
had a light pencil line drawn through 
it, and containing accused’s home ad- 
dress in pencil in corner, sustained con- 
viction for obtaining property by “false 
pretenses” on ground that line through 
address of company, which in fact con- 
sisted of accused only, appeared only 
as an accidental slip of pencil and that 
accused falsely represented that com- 


- pany was a dependable business con- 


cern located at the printed address.— 
Peiffer v. People, 107 P.2d 799, 106 
Colo. 533. 

Ga.App. Evidence that prosecuting 
witness sold cattle to defendant’s com- 
panion and accepted worthless check 
bearing defendant’s name “by” his 
companion, on defendant’s representa- 
tion that he had made arrangements at 
the bank to pay for his companion’s 
purchases, sustained conviction of de- 
fendant for cheating and swindling in 
passing a worthless check.—Cannon y. 
State, 10 S.H.2d 74. 

Idaho. Evidence was sufficient to 
sustain conviction for making and is- 
suing a check without funds in the 
bank to pay it. Code 1932, § 17-3908.— 
State v. Sedam, 107 P.2d 1065. 

Tex.Cr.App. Evidence, disclosing 
that seller delivered cattle to buyer on 
buyer’s delivering check  postdated 
August 22, with statement that he had 
money in bank to pay check except for 
few dollars and that there would be 
sufficient in bank on August 22d, but 
that when check was presented buyer 
did not have any money in bank and 
had not had any for almost two years, 
and that seller would not have sold 
eattle on credit, sustained conviction 
for theft of cattle under statute relat- 
ing to obtaining property by false pre- 
tenses. Pen.Code 1925, art. 1413.—Roe 
v. State, 144 S.W.2d 1104 

Tex.Cr.App. Testimony of witnesses 
that defendant inquired if defendant’s 
check had been returned, and that de- 
fendant instructed witnesses to place 
check in bank a second time, and that 
eheck was returned and _ redeposited 
and returned the second time unpaid, 
was insufficient to warrant conviction 
for swindling, where allegations on 
which prosecution was based _ stated 
that defendant did not have sufficient 
funds to pay check, and that check 
was presented and that bank refused 
to pay check.—Hearrean v. State, 146 
S.W.2d 379. 

§ 91 

Mo. In prosecution for obtaining 
check from brokers’ agent by delivering 
forged bonds to agent to sell for de- 
fendant, evidence was sufficient to 
show that defendant represented bonds 
to be eeutine and that he knew bonds 
were forged, and that agent relied upon 
such representation.—State v. Bowdry, 
145 S.W.2d 127. 

§ 92 


Ga.App. Where defendant drew a 
draft on bank with which he had no 
account, directing that at sight it pay 
stated sum ‘to stockyard and charge 
his account and that draft be sent 
through another bank to be presented 
to named person for payment, and 
draft was returned unpaid, marked 
‘unable to present’, there was not, as 


2 —_ ys 
f law, a f 
ment or understanding with drawee 
bank to pay draft causing an infer- 
ence of fact to arise, prima facie, of an 
intent to defraud, in absence of pre- 
sentation to and refusal to pay by 
named person. Code 1933, § 13-9933. 
—Spivey v. State, 13 $.B.24 107. 

Ohio App. Evidence sustained con- 
viction of fraudulently procuring the 
signature of endorser on note by false- 
ly pretending that another had sold 
the note. Gen.Code, § 13104.—State v. 
Aughinbaugh, 32 N.E.2d 478. 

Tex.Cr.App. Evidence failing to show 
appropriation of property held not to 
authorize conviction for theft by false 
pretense of property over value of $50 
in connection with alleged spiritual 
dealings respecting treasure near vic- 
tim’s house. Pen.Code 1925, art. 1413. 
—Black v. State, Pie S.W.2d 968. 
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C.C.A.Tenn. In prosecution for pre- 
tending to be a representative of the 
federal government in selling T.V.A. 
units, and in obtaining money by 
means of such pretenses, evidence of 
defendant’s guilt was sufficient for jury. 
Cr.Code § 32, 18 U.S.C.A. § 76.—Pierce 
Ve Use, 252d 899! 

App.D.C. In prosecution for obtain- 
ing money by false pretenses, evidence 
that the defendant represented herself 
to be an outstanding psychologist and 
an eminent healer and dietician, that 
she claimed that son of complaining 
witness was afflicted with suicidal in- 
sanity, which she was competent to 
cure and would cure upon payment of 
$500, that complaining witness paid de- 
fendant the sum of $500 for the prom- 
ised treatment, and that the representa- 
tions were untrue to the knowledge of 
defendant and were made with the in- 
tention of defrauding complaining wit- 
ness was properly submitted to jury. 
D:.C.Code. 1929;- T. 6; 85.—Randle y. 
UAS5-113 F.2d" 945; 

Idaho. In prosecution for making 
and issuing a check without funds in 
the bank to pay it, defendant’s denial 
of intent to defraud, which is a neces- 
Sary ingredient of the offense under 
statute, raised an issue of fact for the 
jury. Code 1932, § 17-3908.—State v. 
Sedam, 107 P.2d 1065. 

Ind. In prosecution of Indianapolis 
grocer for having by false pretense 
obtained Center township trustee’s sig- 
nature to a certificate of correctness of 
a certain pretended claim in writing 
against township for $4.05, evidence 
was insufficient for jury to find that 
grocer’s representation that groceries 
had been delivered to relief recipient 
was false or known by him to be false, 
and hence was insufficient to sustain 
conviction. Burns’ Ann.St. § 10-2108. 
—Anderson y. State, 32 N.H.2d 705. 

Mich. In prosecution for obtaining 
money and stock from victim by fraud- 
ulently representing that a net income 
of a certain amount per month was 
being earned by each Ysooths interest 
in oil lease interests owned by corpo- 
ration, of which defendant was presi- 
dent, where victim was claimed to have 
been fraudulently induced to invest in 
oil lease interests, the intent and mean- 
ing of defendant’s statement that oil 
wells were producing and were paying 
1 per cent. on investinent was for jury. 
Pub.Acts 1931, No. 328, § 218.—People 
v. Bagwell, 295 N.W. 207, 295 Mich. 
412. 
Mo. In prosecution for obtaining a 
loan from a bank under false pretense 
that defendant owned and _ possessed 
on his farm 259 hogs, six mules, and 
one saddle colt, evidence was sufficient 


to make a submissible case. Rev. ne 
1939, § 4487, Mo.St.-Ann. § 4095, 
2894.—State v. Nienaber, 148 S.Wo2d 
1024. 


Neb. Where there was sufficient evi- 
dence adduced to establish a misrepre- 
sentation by defendant of a past event, 
or existing fact on which the defraud- 
ed party relied, the issue was for the 
jury, even though false representations 
as to future transactions were also 
made and relied on by the person de- 
frauded. Comp.St.1929, § 28-1207.— 
Potard v. State, 299 N.W. 362. 


OkLCr.App. In prosecution for ob- 


it z 
re of arrange: ; 


taining mioney by false e pr J 
on charge that defendant did not 
property described in chattel mor 
at time note and mortgage we re 
to bank and that money was obtained 
from bank by reason of false represen- 
tations and pretenses, issues were pr , 
erly presented to the jury under co 
flicting evidence. 21 OkI.St.Ann, 
1542.—Chaney v. State, 113 P.2d 60 
Yex.Cr.App. In prosecution for th 
of cattle under statute relating to ob 
taining property by false pretext, Miunyer as 
had right to determine whether there | ee 
was false pretext. Pen.Code 1925, d 
1413.—Roe vy. Se Sas S.W.2d 1104. — 


nd 


Ariz. In prosecution for optatnite, 
money from another with intent t 
cheat and defraud by means 0 
bogus check, instruction that if J ry 


mation and with the oateact onanen 
a whole. Rey.Code 1928, § 4790. —Tate 
v. State, 106 P.2a 487. Ete: 
Cal.App. In prosecution for gr 
theft, an instruction stating tha 
promise made with no intention | 
perform might, under some circum 
stances, be made the basis of a cri 
inal proceeding, should not have be 
given, but did not require reversal 
where only material promise of futu. 
action was a promise to use money in — 
a particular way and the promise was _ 
interwoven with false representations — 
of past and existing fact ce ; 
Harrman, 104 P.2d 1063. 
In prosecution for grand theft, an i 
struction that, if jury did not ne 
that victim’s testimony was. true, jury 
would have to rely on circumstanti: 
evidence, and, if that was eae 
jury would have to find defendant no 
guilty, was erroneous but did not re- 
quire reversal where jury had been ~ 
previously instructed that coprotee aa } 
ing circumstances alone were not 
enough upon which to convict and that 
victim’s testimony, standing rare) was 
also insufficient. Const. art. 6, § 4%.— | 
People v. Harrman, 104 P.2d 1063. ys: 
App.D.C. In prosecution for obtain-— t. 
ing money by false pretenses, ps > 
evidence showed a planned fraud, oa 


struction was not erroneous becaueaa 
using the phrase ‘scheme _ to 
fraud”. -D:C:Code. 51929, 10-6, 7§ 
Randle v. U. S., 113 F.2d 945. 


Iowa. In prosecution for obtaining ¥ 
property by false pretenses, instruction, — 
that state must prove that trust ae 
delivered to defendant was “property” We 
of person defrauded, advised jury that 
they must find that note was “some- — 
thing of value’. Code 1935, § 13045.— 
State v. Evans, 295 N.W. 433. 
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C.C.A.Pa. Where owner intentied to 
part with the property in goods, as 
distinguished from mere possession, : 
though fraudulent means were used to 
induce him to do so, the offense is that Vi 
of “cheat” and not of ee as ane F 
“felony”.—U. S. v. Patton, 120 F.2d 78. 
In determining existence of “larceny” — 
at common law, distinction is drawn ~ 
between giving up possession of chattel 
for a special purpose to another, who © 
by converting it to his own use is held © 
to have committed a ‘trespass’, and — 


= 
* 
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hence “larceny”, and the case of one AA 
who, although induced by fraud or 
trick, nevertheless actually intends that 


title to the chattel shall pass to the 
wrongdoer.—U. S. vy. Patton, 120 I.2d 
73 


D.C.Ind. In order for an offense to 
constitute ‘“Jarceny by trtck’’, it is 
necessary that title or right to the 
property be retained by owner and E 
only the possession relinquished, and 
if both possession and title are relin- 
quished, there is no “larceny” and the 
offense would be “obtaining money 
under false pretenses’ *—U. S. v. Man- 
gus, 33 F.Supp. 596. 

Cal.App. Testimony of complaining 
witness that accused represented to 
witness that accused owned race horses 
which had been attached for feed bill, 


was not paid, and that he desired to 
borrow $300 in order to pay the bill, 
and that acting on such false repre- 
sentations witness loaned money to ac- 
cused, who did not repay the money, 
authorized jury to find accused guilty 
of “larceny” as distinguished from “ob- 
taining money under false pretenses”. 
Pen.Code, § 332.—People v. Brennan, 
; 106 P.2d 36. 

- Cal.App. Where possession of money 
; is obtained by fraud, trick or device, a 
question whether the crime, if any, is 
- Jarceny or false pretenses may depend 
on a nice analysis of facts and legal 


piprinelples.-People v. Selk, 115 P.2d 


--—-*‘Del.Super. The giving of a check on 
a bank wherein drawer has no funds, 
or insufficient funds, and has made no 
arrangement for honoring of checks, is 
not “larceny” but is a species of 
“false pretense’’. Rey.Code 1935, § 
218.—Laird v. Employers Liability 
Assur. Corporation, Limited, of Lon- 
don, Hngland, 18 A.2d 861. 

Wis. The mere delivery of property 
o the possession of a bailee and 
, lee’s subsequent conversion of the 
property to his own use constitutes 
‘“Jarceny by bailee’” and not the offense 
* “obtaining money by false pretens- 
es”. St.1939, § 343.25.—Whitmore-y. 
State, 298 N.W. 194, 238 Wis. 79, 134 
) TAGL..R,87 2. 


§ 100 
_. Conn. One distinction between ‘‘em- 
-bezzlement” and “false pretenses’ is 


that in the former case the defendant 
does not have title to the property, 
vhile in the latter, has. Gen.St. 
930, § 6365.—State vy. Serkau, 20 A.2d 
25, 128 Conn. 153. 
AN. ; § 103 
y N.Y.Sup. A claim against county for 
e of truck in highway construction 
rk, which was false in that foreman 
job rather than truck driver, 
resented claim, actually owned trucks, 
nd ultimately received money paid 
for their use, was not a ‘“‘false or fraud- 
ulent claim” within meaning of statute 
roviding for punishment of any one 
receiving proceeds of fraudulent audit 
; r payment, since to be “false or 
fraudulent,” as contemplated by stat- 
ute, a claim must be for services or 
materials not actually rendered or fur- 
nished. Penal Law, § 1864.—People v. 
Dally, 24. N.Y.S:2d 692, 175 Misc. 280. 


\ FEDERAL COURTS 
§ 4 
C.C.A.Ala. Congress may give, with- 
hold, or restrict jurisdiction of federal 
courts other than the Supreme Court 
so long as it does not expand that ju- 
-risdiction beyond constitutional limits. 
 —Cook v. U. S.. 115 F.2d 468. 
‘ - ©.C.A.N.Y. The policy of the statute 
_ defining federal jurisdiction and due 
regard for the rightful independence of 
state governments both call for a strict 
- eonstruction of jurisdictional require- 
- . ments. Jud.Code § 24(1), 28-U.S.C.A. § 
_- 41(1).—Central Mexico Light & Power 
_ Co. vy. Munch, 116 F.2d 85. 
_  _€.C.A.Pa. Congress has the power to 
_ determine venue of an action and to 
provide for service of process else- 
where.—Overfield v. Rennroad Corpora- 
tion, 113 F.2d 6. 
aa D.C.Mo. Congress had constitutional 
‘ power to set aside statutory limita-: 
— tions of time and of jurisdiction of 
wn district courts, in any suit against the 
_ United States. Act Aug. 11, 1939, § 1, 
53 Stat. 1543; Jud.Code § 24(20), 28 
+ Uz.S.C.A. § 41(20).—Kuhnert vy. U. §8., 
36 F.Supp. 798. 
q D.C.N.Y. The right of eminent do- 
+ main exists in federal government to 
acquire lands within the state when 
~~ necessary for the enjoyment of the 
ie _ powers conferred upon the federal gov- 
ernment by the Constitution, and Con- 
gress has power to vest in district 
court the authority to entertain such 
roceeding.—U. S. y. Certain Lands in 
ity of Jamestown, 34 F.Supp. 746. 
D.C.N.Y. Special jurisdictional acts 
are to be strictly construed by the 
courts, and implications as to jurisdic- 
tion under their terms are forbidden,— 
U. S. vy. Forness, 37 F.Supp. 337. 


that accused would lose horses if bill 


_stitutional limits —Cook vy. U.°S., 


he oP : bs 
pet ea ae AL pile 39 aes oe 
p.0.Pa. The Federal District Cou 


‘t Courts 
derive their jurisdiction wholly from 


authority conferred on them by Con- 
gress, and unless some federal statute 
authorized particular action, court was 
without jurisdiction—Moses ‘Taylor 
Lodge No. 95 of Brotherhood of Rail- 
road Trainmen v. Delaware, L. & W. 
R. Co., 39 F.Supp. 456. 

D.C.Wis. Congress had power to de- 
clare that, in any case before a fed- 
eral district court when facts brought 
it within the definition of a labor dis- 
pute as defined by Congress, the court 
should not issue an injunction unless 
it first made findings as_ specified. 
Norris-La-Guardia Act § 7, 29 U.S.C.A. 
§ 107.—H. G. Shinner & Co. v. Lauf, 
36 F.Supp. 709. 

D.C.Wis. Congress has power to de- 
fine and limit the jurisdiction of the 
inferior federal courts.—H. G. Shinner 
& Co. v. Lauf, 36 F.Supp. 709. 

App.D.C. Courts, in the exercise of 
their judicial functions, must interpret 
and apply treaties made by the United 
States, but the judicial function ex- 
tends only to justiciable cases and con- 
troversies. U.S.C.A.Const. art. 3, § 2, 
el,.1; art. 6, el. 2.—Z.; & FE. Assets Re- 
pun Corporation v. Hull, 114 F.2d 

4, 


§ 5 

U.S.Okl. Federal courts of equity 
should exercise their discretionary 
power with proper regard for right- 
ful independence of state governments 
in carrying out their domestic policy. 
—Kelleam y. Maryland Casualty Co. of 
Baltimore, Md., 61 S.Ct. 595, reversing 
a uae 940, certiorari granted 61 S. 


U.S.Tex Due regard for the right- 
ful independence of state governments, 
which should actuate federal courts, 
requires that they scrupulously confine 
their own jurisdiction to the precise 
limits which the statute has defined. 
Jud.Code § 28, 28 U.S.C.A. § 71.—Sham- 
rock Oil & Gas Corporation v. Sheets, 
61 S.Ct. 868, 313 U.S. 100, 85 L.Ed, —, 
affirming Sheets v. Shamrock Oil & Gas 
Corporation, 115 F.2d 880, certiorari 
granted Shamrock Oil & Gas Corpora- 
tion ‘v. Sheets, 61 S.Ct. 739, 312 U.S. 
675, 85 L.Ed. 


C.C.A.Ala. The federal courts other 
than the Supreme Court do not derive 
their jurisdiction from the Constitu- 
tion, but exercise only such powers as 
Congress confers upon them within Ee 


F.2d 463. 


C.C.A.Md. Federal courts are courts 
of limited jurisdiction.—McQuillen vy. 
National Cash Register Co., 112 F.2d 
877, affirming 27 F.Supp. 639. 


D.C.Cal. Congress in establishing 
jurisdiction of federal courts under 
power given to it by Constitution aims 
primarily to confer upon the courts 
the right to hear and determine con- 
troversies arising under federal laws. 
U.S.C.A.Const. art. 3.—Wilkins v. Park- 
er, 35 F.Supp. 1004. 


D.C.Cal. The federal court has no 
power to review or interfere with or- 
ders of California Railroad Commission 
in a matter where its jurisdiction is 
unassailable. St.Cal.1915, pp. 115, 132, 
§ 31; Const.Cal. art. 12, § 23.—Delno 
v. Market St. Ry. Co., 38 F.Supp. 341. 

D.C.La. The United States District 
Courts have no jurisdiction except that 
which is conferred upon them by the 
Constitution and laws of the United 
States, and the presumption is that 
action brought is without the jurisdic- 
tion of the court unless the contrary 
affirmatively appears, and said pre- 
sumption exists throughout the case.— 
Ponsoligeied Co. v. Martin, 39 F.Supp. 


D.C.S.C. Federal courts should 
scrupulously confine their own juris- 
diction to the precise limits which the 
statute conferring jurisdiction has de- 
fined—Good v. Hartford Accident & 
Indemnity Co., 39 F.Supp. 475. 

D.C.Tex. The limited jurisdiction of 
a federal court depends either on the 
existence of a national question, or the 
diverse citizenship of the parties, and, 
where such elements are wanting, the 


‘tion of a decedent’s es 


ia 

LSA ye F. / 

' Federal courts have 
risdiction in respect to a 


vy. Demmer,.. $4. F.Supp. 697, 5 17 2, 

D.C.Va. The federal courts are 
courts of limited jurisdiction, and with 
the exception of the Supreme Court, 
have no jurisdiction beyond that 
granted to them by Congress. Jud. 
Code §24(1), 28 US.C,A. § 41(4).— 
Applegate v. Applegate, 39 F.Supp. 
887 


A complainant seeking to maintain 
action in federal district court must 
point to some constitutional statute 
granting the court jurisdiction to hear 
his case. Jud.Code § 24(1),,28 U.S. 
C.A. § 41(1).—Applegate v. Applegate, 
39 F.Supp. 887. 

Federal courts outside the District of 
Columbia and of certain territories 
have no jurisdiction generally pertain- 
ing to divorce and alimony, such hay- 
ing been left entirely to the _ state 
courts. Jud.Code § 24(1), 28 U.S.C.A. 
§ 41(1).—Applegate v. Applegate, 39 F. 
Supp. 887. 

The federal district courts have ju- 
risdiction to enforce unpaid alimony, 
as in other cases of debt, but there 
must be diversity of citizenship and 
requisite jurisdictional amount must be 
Coe eh ea LAC ae babe 
WA, .—Applegate vy. Applegate, 
39 F.Supp. 887. 

The fact that divorce decree on which 
action in federal district court was 
predicated, was the decree of a_fed- 
eral court of another district would not 
thereby grant jurisdiction to the conrt 
in matter over which it otherwise did 
not have jurisdiction, since such de- 
crees can only be enforced in another 
district by independent action insti- 
tuted therein and based on proper ju- 
risdictional facts. 
U.S.C.A. § 41(1).—Applegate vy. Apple- 
gate, 39 F.Supp. 887. 

Divoreed wife of retired naval officer, 
seeking. recovery in. federal district 
court in Virginia of unpaid alimony 
allegedly due under divorce decree of 
District Court of United States: for 
District of Columbia, occupied same 
position for all practical purposes that 
she would have occupied if she had 
been relying on decree of a competent 
court of one of the states, and in order 
to maintain her action was required 
to show some claim bringing herself 
within the jurisdiction granted to the 
district court by Congress. Jud.Code 
§ 24(1), 28) UIS-ClA, §.41(1)3 |, 28° US. 
C.A. §§ 812, 814, 838, 839.—Applegate 
v. Applegate, 39 F.Supp. 887. 
 APP.D.C. By giving to the courts 
judicial power,” the Constitution pre- 
supposed an historic content for that 
phrase and relied on assumption by the 
judiciary of authority only over issues 
which are appropriate for disposition 
by judges. U.S.C.A.Const, art. 3, § 2, 
cl. 1.—Z. & F. Assets Realization Cor- 
poration vy. Hull, 114 F.2d 464. 
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U.S.Okl. A surety on administrator’s 
bond was not entitled to appointment 
of receiver in the federal court to pro- 
tect surety’s contingent right of ex- 
oneration on ground that under stat- 
utes of state wherein was pending ac- 
tion between heirs, on outcome of 
which action surety’s right depended, 
a surety might obtain indemnity 
against his principal even before debt 
is due and receive protection of vari- 
ous provisional remedies, since a rem- 
edial right to proceed in a_ federal 
court sitting in equity cannot be en- 
larged by state statute.—Kelleam vy. 
Maryland Casualty Co. of Baltimore, 
Md., 61 S.Ct. 595, reversing 112 I.2d 
940, certiorari granted 61 S.Ct. 48. 

D.C.Ga. Jurisdiction of federal 
courts will not be permitted to be en- 
larged or restricted in general by state 


statutes or decisions.—Park y. Park, 
ot B.Supp. 1180, 
D.C.Ky. The procedural rules of a 


state governing venue of state courts 
in respect to actions are not control- 
ling upon question whether such’ ac- 
tions may 
courts, since venue of actions in fed- 


Jud.Code § 24(1), 28 | 


be maintained in fedora) 
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i exert pa 
ency. ‘affords no. Hane for assump- 
that act of Congress extends to 
a nlseck which language of act does 
not embrace. Jud.Code §§ 51, 57, 28 
U.S.C.A. §§ 112, 118.—Dan Cohen 'Re- 
alty Conv. National Savings & Trust 
Co., 36 F.Supp. 536. 
D.C.La. The operation of state law 
relating to venue cannot impair the 
jurisdiction of the federal District 
‘Courts.—Anderson v. Standard Acci- 
dent Ins. Co., 36 F.Supp. 7. 
D.C.La. The constitution and acts 
of Congress are controlling in the 
matter of venue in federal courts, and 


no state statute or codal provision can 


impair them.—Allsman y. Rhodes, 37 
F.Supp. 122. 
)D.C.Ok). State legislatures cannot 


restrict the procedure of federal courts. 
—City of Clinton, Okl., ex rel. Schuet- 
ter, v. First Nat. ‘Bank in Clinton, OKl., 
39 F.Supp. 909. : 

The Federal District Court’s juris- 
diction in action to foreclose lien of 
street improvement assessments of Ok- 
Jahoma municipalities could not be lim- 
ited by provisions of Oklahoma_ in- 
tangible tax law, since it is not within 
province of state legislatures to restrict 
the procedure of federal courts. 11 Okl. 
St.Ann. § 107; 68 OklLSt.Ann. § 1501 
et seq.—City of Clinton, Okl., ex rel. 
Schuetter, v. First Nat. "Bank in Clin- 
ton, Okl., 39 F.Supp. 909. 

D.C.S.C. | ‘The eguity jurisdiction ‘of 
federal courts is derived from the Con- 
stitution and laws of the United States 
and cannot be controlled or affected by 
state law.—Mutual Ben. Health & Ac- 
cident Ass’n v. Teal, 34 F.Supp. 714. 

D.C.Tex. Where federal equity juris- 
diction is concurrent with the probate 
jurisdiction of a state, it cannot be de- 
feated nor impaired by state statutes 
providing exclusive methods of settling 
estates or undertaking to give exclu- 
sive jurisdiction to the state courts, 
since state statutes can in no way af- 
fect the equity jurisdiction of the fed- 
eral courts, although in the exercise of 
such jurisdiction the federal court will 
be governed and controlled by the stat- 
utory rules and regulations of the 
state.—Peterson vy. Demmer, 34 F.Supp. 
697. . 
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§ 

U.S. A federal court has broad pow- 
er to restrain acts which are of the 
same’ type or class as unlawful acts 
which the court has found to have 
been committed or whose commission 
in future, unless enjoined, may fair- 
ly be anticipated from the defendant’s 
conduct in the past.—National Labor 
Relations Board vy. Express Pub. Co., 
61 S.Ct. 6938, reversing 111 F.2d 588, 
certiorari granted 61 S.Ct. 134. 

U.S.Fla. Federal injunctions against 
state criminal statutes, either in- their 
entirety or with respect to their sep- 
arate and distinct prohibitions, are not 
to be granted as of course even if such 
statutes are, unconstitutional.—Watson 
Ve GKid CSOs 962 od Stun Seo Oks 
85 L.Ed. —, mogitying Buck vy. Gibbs, 
34 F.Supp. 510. 

In suit to enjoin officers of State of 
Florida from enforcing Florida statute 
relating to copyrighted musical compo- 
sitions on ground that statute was un- 
constitutional, record disclosing that 
though no suit had been threatened, 
and no criminal or civil proceedings in- 
stituted, and no particular proceedings 
contemplated, but that the state offi- 
cials stood ready to perform their du- 
ties under their oath of office, was not 
sufficient to warrant intervention of eq- 
awaitys ActsiHla-193%, ic!) 1'78075"8 4 
ocd. and Acts Fla. 1939, @ 19653, § 1 

q.—Watson v. Buck, 61 S.Ct. se, 
313 Urs! 387,36) L.Wdy —, modifying 
Buck v. Gibbs, 34 F.Supp. 510. 

The imminence and immediacy of 
proposed enforcement of state criminal 
statute, the nature of the threats ac- 
tually made, and the exceptional and 
irreparable injury which complainants 
would sustain if those threats were 
earried out are among the vital allega- 
tions which must be shown to exist 
before restraint of criminal proceedings 


justifi Vatson 
962, 313 U.S. 387, 85 LB 
ing Buck vy. Gibbs, 34 F.Supp. 

- Where federal court finds a many- 
sided state criminal statute unconsti- 
tutional, a mere statement by a prose- 
euting officer that he intends to per- 
form his duty is not sufficient justifica- 
tion to warrant a federal court in en- 
joining all state prosecuting officers 
from in any way enforcing the statute. 
—Watson v. Buck, 61 S.Ct. 962, 318 
U.S. 387, 85 L.Ed. —, modifying Buck 
Vv. Gibbs, 34 F.Supp. 510. 


In suit to enjoin officials of State of 
Florida from enforcing Florida statute 
relating to copyrighted musical com- 
positions, where Federal District Court 
found that the state officials had 
threatened to and would enforce state 
statute against complainants in event 
complainants refused to comply with 
the state statutes, or did any of the 
acts made unlawful by the state stat- 
ute, but court did not find any threat 
to enforce any specific provision of 
statute and record did not show grave 
and immediate danger of irreparable 
loss, findings and record did not justi- 
fy an injunction against state prose- 
cuting officers. Act Fla.1937, ec. 17807, 
§ 1 et seq.» and § 12; Acts Fla.1939, c. 
19653, oe et seq.; Jud.Code, § 266, 28 
U.S.C.A. § 380.—Watson v. Buck, 61 S. 
Ct. 962, "313 U.S. 387, 85 L.Hd. —, mod- 
ifying Buck y. Gibbs, 34 F.Supp. 510. 


U.S.I11. Where plaintiff dairies ac- 


‘quired milk from Wisconsin co-opera- 


tive association and made daily sales of 
milk to individuals who owned their 
own trucks and who delivered milk at 
wholesale to cut-rate retail stores in 
Illinois, action to restrain Milk Wagon 
Drivers’ Union and members of union 
which attempted to unionize truck own- 
ers and employees of dairies utilizing 
such plan from picketing and commit- 
ting acts of violence and _ boycott 
against the retail stores involved a 
‘labor dispute” so that federal District 
Court did not have jurisdiction to 
grant an injunction where requirements 
of Norris-LaGuardia Act had not been 
met, notwithstanding truck owners and 
dairy employees became organized and 
violation of Sherman Anti-Trust Act 
was charged. Norris-LaGuardia Act, 
§§ 1-15 et seq., and §§ 1, 5, 13(a, ¢), 
29 U.S.C.A. §§ 101-115, and §§ 101, 
105, 113(a, ¢c); Sherman Anti-Trust 
Act, §§ 1-6, 8, 15 U.S.C.A. §§ 1-7; Clay- 
ton Act, § 20, 29 U.S.C.A. § 52.—Milk 
Wagon Drivers’ Union, Loeal No. 753, 
International Brotherhood of Teamsters, 
Chauffeurs, Stablemen and Helpers of 
America vy. Lake Valley Farm Products, 
61 S.Ct. 122, reversing Lake Valley 
Farm Products v. Milk Wagon Drivers’ 
Union, Local 753, 108 F.2d 436, cer- 
tiorari granted Milk Wagon Drivers 
Union Loeal 753 v. Lake Valley Farm 
Products, 60 S.Ct. 723, 309 U.S. 649, 
84 L.Ed. 1000. 

The Norris-LaGuardia Act, consid- 
ered as a whole, was intended dras- 
tically to curtail the equity jurisdic- 
tion of federal courts in the field of 
labor disputes, and it was the purpose 
of Congress further to extend the pro- 
hibitions of the Clayton Act respecting 
the exercise of jurisdiction by federal 
courts and to obviate the results of 
the judicial construction of the Clay- 
ton Act. Norris-LaGuardia Act, §§ 1- 
15 et seq., and §§ 1, 5, 13(a, c), 29 U.S. 
C.A. §§ 1 101-115, and §§ 101, 105, 113(a, 
ce); Clayton Act, § 20, 29-U.S.C.A. § 
62.—Milk Wagon Drivers’ Union, Lo- 
ae No. 753, International Brotherhood 
of Teamsters, Chauffeurs, Stablemen 
and Helpers of America v. Lake Valley 
Farm Products, 61 S.Ct. 122, reversing 
Lake Valley Farm Products v. Milk 
Wagon Drivers’ Union, Local 753, 108 
F.2d 436, certiorari granted Milk Wag- 
on Drivers Union Local 753 y. Lake 
Valley Farm Products, 60 S.Ct. 723, 309 
U.S. 649, 84 L.Ed. 1000. 

Federal courts do not have juris- 
diction to grant injunctions in cases 
growing out of labor disputes merely 
because alleged violations of the Sher- 
man Anti-Trust Act are involved. Nor- 
ris-LaGuardia Act, §§ 1-15 et seq., and 
§§ 1, 18(c), 29 U.S.C.A. §§ 101-115, and 


i 55. 101, 113 (0): 


Act, §§ 1-6, 8, 15 
ton. Act, § 20, F 
Wagon ‘Drivers’ Union, Loca 
International Brotherhood : 
sters, Chauffeurs, Stablemen and _ 

ers of America ‘vy, Lake Valley 
Products, 61 S.Ct. 122, reversing 
Valley Farm Products v. Milk Wa 
Drivers’ Union, Local 753, 108 

436, certiorari granted Milk Wa 1M 
Drivers Union Local 753 y. Lake Val- 
ley Farm Products, 


U.S. 649, 84 L.Ed. 1000. 
U.S.Mo.’ The section of the Clayt 
Act restricting injunctions in 1 


cases does not differentiate between la-— 
bor union conduct directed again: 
employer because of a controversy ari 
ing in the relation between e 
and employee, as such, and co 
similarly directed but ultimately — 
to strife between unions compet 
sobs: Clayton Act, § 20, 29 
52.—U. S. v. Hutcheson, 61 
affirming 32 F.Supp. 600. 
The underlying aim of the 0 
LaGuardia Act was to ee as 
broad purpose which Congress thor 
it had formulated in the section o 
Clayton Act restricting injunction 
labor cases, but which was frustra 
so Congress believed, by unduly r 
tive judicial construction, and in- 
light such section removes labo 
activities enumerated therein a 
defined by the Norris-LaGuard 
from the taint of being violatio 
apy law of the United States, 


Sy 

Act, ss 1-15, 29 USCA. §§ 101-1 
U. 8. v. Hutcheson, 61 8.Ct. 463, affir n- 
ing 32 “F.Supp. 600. 

U.S.Mo. A three-judge federal 
trict Court has jurisdiction to dete 
mine every question involved i 
litigation pertaining to prayer for 
junction, in order that a single | 
suit may afford final and authori 
decision of the -controversy be 
the parties. Jud.Code, § 266, 28 © 
C.A. § 380.—Publie Service Commi, 
sion of Missouri v. Brashear Fre 
Lines, 61 S.Ct. 784, reversing 114 | 
us certiorari granted 61 SiCH 392 


Where three-judge federal 
Court issued temporary injunctio 
straining Missouri officials and al 
cies from enforcing Missouri Bus. 
Truck Law in action institute 
operators of trucks as common ca 
in interstate commerce, but court 
dissolved the injunction on g 
that the law was constitutional, en- 
joined Missouri officials and agencie: 0} 
whom the injunction bonds ran were 
“proper parties’ to invoke court’s ac- 
tion for assessment of damages Ech 
about by the injunction, since the Mis 
souri Attorney General, h 
enjoined officials, had exclusive 
thority to bring suit on behalf of 
and 


had power to see that whatever su 
were recovered went to the prone stat 
officiais. Mo.St.Ann. § 5272 6689. 
Rey.St.Mo.1939, § 12901, Mo. oP ann 

T2765 sp: 586: Jud.Code, § 266, 
U.S.C.A. § 380.—Public Service Com- 
mission of Missouri v. Brashear Freigh 
Lines, 61 S.Ct. 784, reversing 114- 
2d 1, certiorari granted 61 S.Ct. 392 


Where injunction bonds ran to Mis- 
souri officials and agencies enjoined 
from collecting fees and licenses under 
Missouri Bus and Truck Law, the en- | 
joined parties were ‘proper parties” 
to invoke court’s protection of the 
state’s interest by assessment of dam- 
ages, since the bonds were required 
to protect the state through its offi- 
cials, as against contention that the 
State Treasurer was given statutory i 
power to collect the fees and licenses : 
which were in part the basis of mo- 


a 


tion to as damages. Mo.St.Ann. § © 
B22. ope 8 Jud. Code, § 266, 28 e 
US.C.A. § 380. —Public Service Com- _ 


mission of Missouri v. Brashear Freight — 

Lines, 61 S.Ct. 784, reversing 114 F.2d 

1, certiorari granted 61 S.Ct. 392. ‘ 
Where common carriers in interstate — 


§ 10 
commerce joined themselves together in 
order jointly to restrain Missouri of- 
ficials and agencies from enforcing tax 
and license features of Missouri Bus 
and Truck Law, and they executed 
joint bonds, on dissolution of tem- 
porary injunction federal district court 
improperly dismissed motion for as- 
sessment of damages and costs. Mo. 
St.Ann. 5272, p. 6689; Jud.Code, § 
266, 28 U.S.C.A. § 380.—-Public Service 
- Commission of Missouri v. Brashear 
Freight Lines, 61 S.Ct. 784, reversing 
114 F.2d 1, certiorari granted 61 
Ct392. 

 U.S.Neb. In suit to enjoin officials 
of State of Nebraska from enforcing a 
Nebraska statute aimed primarily at 
price-fixing combinations operating in 
field of public performance of copy- 
right music, where there was no show- 
ing of exceptional circumstances, spe- 
cific threats or irreparable injury, 
granting of injunction was improper. 
Laws Neb.1937, ¢. 138.—Marsh v. Buck, 
61 S.Ct. 969, 313 U.S. 406,-85 L.Ed. —, 
reversing Buck v. Swanson, 33 F.Supp. 
377 4 


 U.S.Tex. The District Court improp- 
erly enjoined as unreasonable the en- 
forcement of an order of the Texas 
Railroad Commission fixing and_allo- 
eating allowables for the East Texas 
oil field by a formula taking into con- 
- gideration bottomhole pressure and 
quality of surrounding sand of wells, 
as well as hourly potential, particular- 
ly where the court did not have the rec- 
ord of the commission before it, since 
nothing in the Constitution warrants a 
rejection of the commission’s expert 
conclusions, and ‘‘due process of law” 
within the Fourteenth Amendment does 
not require the judgment of the expert 
commission to be supplanted by an in- 
dependent view of judges on the con- 
 flicting testimony and prophesies and 
impressions of expert witnesses. Ver- 
~non’s Ann.Civ.St.Tex. art. 6049b; US. 
G@A.Const. Amend. 14.—Railroad Com- 
mission of Texas y. Rowan & Nichols 
Oil Co., 61 S.Ct. 343, vacating Humble 
Oil & Refining Co. v. Railroad Com- 
mission of Texas, 35 F.Supp. 573, fol- 
lowed in Railroad Commission of Tex- 
as v. Humble Oil & Refining Cu., 61 S. 
Ct. 847. 
{nan action to enjoin an order of the 
‘Texas Railroad Commission fixing and 
allocating allowables for the Hast Texas 
oil field, the District Court erred in 
holding the order a violation of the 
Texas statute requiring proration on a 
reasonable basis, since whatever rights 
the Texas statute may afford should be 
pursued in the state courts. Vernon’s 
Ann.Civ.St.Tex. art. 6049c, § 7.—Rail- 
- ' yoad Commission of Texas v. Rowan & 
- Nichols Oil Co., 61 S.Ct. 348, vacating 
Humble Oil & Refining Co. v. Railroad 
Commission of Texas, 35 F.Supp. 578, 
followed in Railroad Commission of 
Texas y. Humble Oil & Refining Co., 
61 S.Ct. 347. 


a C.C.A.Fla. The District Court had 
jurisdiction to consider and decide sub- 
stantial questions raised by bill for in- 
junctive relief restraining enforcement 
of Florida statutes relating to Ever- 
glades Drainage District. Acts Fla. 
1929, c. 18633; Acts Fla.1931, ¢c. 14717; 
Acts Fla.1937, ¢. 17902.—Cone vy. Ror- 
Beek, 112) 92d 894, 

In action for injunctive relief against 
enforcement of Florida statutes relat- 
ing to Everglades Drainage District, 
granting of preliminary injunction was 
not abuse of discretion, where ques- 
tions touching such statutes deserved 
deliberate examination, and relief by 
perpetual injunction or declaratory de- 
cree might be found proper. Acts Fla. 
1929, c. 186383; Acts Ila.1931, c. 14717; 
Acts Fla.1937, c. 17902.—Cone y. Ror- 
ick, 112 F.2d 894. 


 C.C,A.Fla. Though equity court 
may take account of and distribute 
sinking fund for bond issue, federal 


eourts refuse to enter upon the’levy or 
collection of public taxes.—Rorick v. 
U. S. Sugar Corporation, 120 F.2d 418. 


C.C.A.Il, Where order temporarily 
restraining defendants from negotiat- 
ing warehouse receipts was issued 


without notice to defendants, and did 


ee 


FEDERAL CO 
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not provide any time for expiration, it 


expended its force after expiration 
of ten days from its entry on May 29, 
1940, under federal rules and statute 
providing that every temporary re- 
straining order granted without notice 
shall expire by its terms within such 
term after entry, not to exceed ten 
days, as the court fixes. Federal Rules 
of Civil Procedure, rule 65, 28 U.S.C.A. 
following section 723¢c; 28 U.S.C.A. § 
381.—Southard & Co. vy. Salinger, 117 
F.2d 194. Z 

C.C.A.Mo. Whether a court which is- 
sues, and then on hearing dissolves, a 
restraining order, will entertain a mo- 
tion to assess damages, at instance of 
defendant, in proceedings ancillary to 
main action, or whether such court will 
remit petitioner to his separate action 
by dismissing without prejudice, is a 
matter within discretion of the court, 
whose action will be set aside on appeal 
only for an abuse of discretion. Jud. 
Code § 266, 28 U.S.C.A. § 380.—Public 
Service Commission of State of Mis- 
souri vy. Brashear Freight Lines, 114 
W:2d -1. 

In action to enjoin enforcement of 
state tax statute wherein defendants 
counterclaimed to enforce collection of 
accruing taxes, a decree by a _ three- 
judge court dismissing counterclaim 
without prejudice, which recited that 
the court was in doubt as to right of 
defendants to maintain a counterclaim, 
was entered in discretion of the court 
whose action would be set aside on ap- 


peal only for an abuse of discretion. 


Jud.Codq § 266, 28 U.S.C.A. § 380; Mo. 
St.Ann. §§ 5264-5280, pp. 6679-6695.— 
Publie Service Commission of State of 
Missouri y. Brashear Freight Lines, 114 
F.2d 1. 

On dissolution of order restraining 
enforcement of state tax statute, three- 
judge court did not abuse its dis- 
eretion in entering a decree and or- 
der dismissing proposed ancillary lit- 
igation to assess damages and costs 
against each plaintiff and their respec- 
tive bondsmen, where such ancillary 
litigation would result in a long 
and complicated inquiry. Mo.St.Ann. §§ 
5264-5280, pp. 6679-6695; Jud.Code § 
266, 28 U.S.C.A. § 380.—Public Service 
Commission of State of Missouri v. 
Brashear Freight Lines, 114 F.2d 1. 

Where a three-judge court has dis- 
charged its essential function of ad- 
judicating upon constitutionality of a 
state statute, it should remit ancillary 
litigation to recover damages alleged 
to have been sustained as result of 
improvident issuance of a restraining 
order, to the district judge for pro- 
ceedings to be taken independently of 
provision of Judicial Code relating to 
issuance of orders restraining enforce- 
ment of alleged unconstitutional state 
statutes. Jud.Code § 266, 28 U.S.C.A. 
§ 380.—Publie Service Commission of 
State of Missouri vy. Brashear Freight 
Lines, 114 F.2d 1. 


C.C.A.Mo. The remedy provided un- 
der Missouri Levee District Code for 
collection and payment of bonds is- 
sued by a Missouri levee district cor- 
poration being complete in itself, rem- 
edies of mandatory injunction, ap- 
pointment of receivers, the establish- 
ment of trusts in property upon which 
plaintiffs claimed a lien, and foreclo- 
sure of tax liens were not available 
in federal court to plaintiffs who 
sought to compel payment of past-due 
bonds issued by a Missouri levee dis- 
trict corporation. Mo.St.Ann. §§ 10885, 
10902 to 10957, pp. 3580, 3592 to 
3633.—Johnson y. Riverland Levee 
Dist:, 117 Fi2aoTi: 

Where an adequate remedy for al- 
leged failure of Officers of a Missouri 
levee district corporation to perform 
duties prescribed for them by statute 
was afforded under Missouri statutes, 
the failure, if any, of officers to per- 
form such duties could not be rem- 
edied by federal courts. Mo.St.Ann. §§ 
10885, 10902 to 10957, pp. 3580, 3592 
to 3633.—Johnson y. Riverland Levee 
Dist., 117 F.2d 711. 

C.C.A.Mo. Expressions of opinion, 
though inaccurate and even misrepre- 
sentative in character, accusations of 
upfairness against employer, and iso- 
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“fraud” within provision o 

Guardia Act prohibiting an inj k 
against other 


unction 


J 
urging without fraud I 
persons to cease or refuse to perform — 
work. Norris-LaGuardia Act § 4, 29 U. 
S.C.A. § 104.—International Ass’n of 
Bridge, Structural & Ornamental Iron 
Workers v. Pauly Jail Bldg. Co., 118 
F.2d 615, reversing Pauly Jail Bldg. 
Co. v. International Ass’n of Bridge, 
Structural & Ornamental Iron Workers, 
29 F.Supp. 15. 

The exceptions which have been left 
open to injunctive process under re- 
strictions of Norris-LaGuardia Act may 
not be treated lightly, but should -be 
viewed restrainedly as a narrow field 
of permissive jurisdiction. Norris-La- 
Guardia Act, §§ 1-15, 29 U.S.C.A.. §§ 
101-115.—International Ass’n of Bridge, 
Structural & Ornamental Iron Workers 
v. Pauly Jail Bldg. Co.,-118 F.2d 615, 
reversing Pauly Jail Bldg. Co. v. Inter- 
national Ass’n of Bridge, Structural & 
Penarenal Iron Workers, 29 F.Supp. 


—— 
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Where employer during strike and 
until immediately before filing petition 
for an injunction had, through its com- 
munications to employees, recognized 
union as employees’ exclusive bargain- 
ing agency, union’s representations that 
employer was unfair in refusing to ex- 
ecute a collective bargaining agreement 
containing a closed shop provision did 
not constitute “fraud’’, within exception 
to restrictions of Norris-LaGuardia Act 
upon issuance of injunctions, on ground 
that union was making false claim that 
it represented a majority of employees. 
Norris-LaGuardia Act § 4, 29 U.S.C.A. 
§ 104; National Labor Relations Act 5 
§§ 8, 9, 29 U.S.C.A. §§ 158, 159.—Inter- i 
national Ass’n of Bridge, Structural & 
Ornamental Iron Workers vy. Pauly 
Jail Bldg. Co., 118 F.2d 615, reversing 
Pauly Jail Bldg. Co. vy. International 
Ass'n of Bridge, Structural & Orna- q 
mental Iron Workers, 29 F.Supp. 15. , 

An employer and its subsidiary sales 
corporation which were victims of sec- 
ondary boycott set up as result of dis- 
pute between employer and union coula@ 
not enjoin maintenance of the boycott b 
if there was no fraud or violence by 
which it was being permeatively gen- 
erated or supported. Norris-LaGuardia ; 
U.S.C\A. § 104,—Interna- 7 
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Act § 4, 29 

tional Ass’n of Bridge, Structural & x 
Ornamental Iron Workers v. Pauly Jail iH 
Bldg. Co., 118 F.2d 615, reversing 


Pauly Jail Bldg. Co. v. International = 
Ass’n of Bridge, Structural & Ornamen- Z 
tal Iron Workers, 29 F.Supp. 15. 2 
An employer and its subsidiary sales 
corporation, which were victims of a ¥ 
secondary boycott set up as result of 2 
dispute between employer and union, 
could not invoke Sherman Anti-Trust 
Act as basis for injunctive relief 
against boycott, where an injunction & 
was prohibited by Norris-LaGuardia ; 
Act, since in a labor dispute, provi- 
sions of Sherman Act are subservient 
to limitations of Norris-LaGuardia Act 
restricting issuance of injunctions in 
labor disputes. Sherman Anti-Trust 
Act, 15 U.S.C.A. §§ 1-7; Norris-La 
Guardia Act § 4; 29 °U.S.C!A. § 104,— 
International Ass’n of Bridge, Struc- 
tural & Ornamental Iron Workers v. 
Pauly Jail Bldg. Co., 118 F.2d 615, re- 
versing Pauly Jail Bldg. Co. y. Inter- 
national Ass’n of Bridge, Structural & 
Corona Iron Workers, 29 F.Supp. 


C.C.A.Or. The fact that members of 
fishermen’s union against whom fish 
packing corporation sought to obtain 
an injunction were not strictly speak- 
ing “employees” of corporation or oth- 
er packers and dealers was not con- 
clusive on question of existence of a 
“Jabor dispute” within Norris-LaGuar- 
dia Act Les | 3 issuance of injunc- 
tions in case of labor disputes. Norris- 
LaGuardia Act §§ 7, 13, 29 U.S.C.A. §§ 
107, 113.—Hinton v. Columbia River 
Packers Ass’n, 117 F.2d 310, reversing 
Columbia River Packers Ass’n y. Hin- 
ton, 34 F.Supp. 970, 

Where fish packing corporation de: 
clined to enter into contract with 
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and corporation | 
“terms or conditions of employment?’ 
and constituted a “labor dispute’ with- 
in Norris-LaGuardia Act restricting is- 
‘suance of injunctions in case of labor 
disputes and defining a labor dispute as 
including any controversy concerning 
terms or conditions of employment. 
Norris-LaGuardia Act, §§ 7, 13, 29 U.S. 
C.A. §§ 107, 113.—Hinton v. Columbia 
River Packers Ass’n, 117 F.2d 310, re- 
versing Columbia River Packers Ass’n 
v. Hinton, 34 F.Supp. 970. 
C.C.A.Puerto Rico. Under statute 
providing that no suit for purpose of 
restraining assessment or collection, of 
any tax imposed by laws of Puerto Ri- 
‘co shall be maintained in District Court 
of United States for Puerto Rico, the 
prohibition against injunction is not 
limited to cases where in the court’s 
view the tax is properly owing. 48 U. 
'S.C.A.. § 872.—Sancho v. National City 
Bank of New York, 112 F.2d 998. 
Where Puerto Rican statute provided 
procedure by which taxpayer could 
have paid taxes for years 1930 to 1934, 
inclusive, and sued Treasurer of Puerto 
Rico to recover them back, but taxpayer 
sought to set off against income tax 
liability for .years 1937 and. 1938 
amount for which taxpayer claimed to 
be entitled to credit by reason of er- 
roneous payments for the prior years, 
_District Court of United States for 
Puerto Rico was without jurisdiction, 
under statute providing that no suit for 
purpose of restraining collection of any 
tax imposed by laws of Puerto Rico 
shall be maintained in District Court, 
of action to restrain threatened attach- 
ment by Treasurer of Puerto Rico of 
taxpayer’s property. Income Tax Act 
Puerto Rico 1924, §§ 22, 35, 54-57, 60, 
62, 64(b), 75, 76(a, b), Laws Puerto 
Rico 1925, pp. 460, 484, 512, 514, 520, 
522, 020,050, Oas, 12 -US.C. AY § 604: 
48 U.S.C.A. § 872.—Sancho v. National 
City Bank of New York, 112 F.2d 998. 
Under statute providing that no suit 
for purpose of restraining collection of 
tax imposed by laws of Puerto Rico 
shall be maintained in District Court 
of United States for Puerto Rico, even 
if taxpuyer’s failure to follow statu- 
-tory procedure for contesting tax re- 
sulted in taxpayer being without rem- 
edy for recovery of taxes erroneously 
paid for years 1930 to 1934, the result 
was not such a “special and extraor- 
dinary circumstance’ as would jus- 
tify District Court, in issuing an in- 
junction against collection of income 
taxes for years 1937 and 1938. Income 
Tax Act Puerto Rico 1924, §§ (22,35, 
54-57, 60, 62, 64(b), 75, 76(a, b), Laws 
Puerto Rico 1925, pp. 460, 484, 512, 
54, 7520, S22) 526." 536, 538 9) 12°08. 
C.A. § 604; 48 U.S.C.A. § 872.—Sancho 
v. National City Bank of New York, 
112 F.2d 998. 


C.C.A.Tex. The federal court has no 
jurisdiction to enjoin, suspend, or re- 
strain assessment, levy, or collection of 
a state tax if a plain, speedy, and ef- 
ficient state court remedy is available 
to plaintiff, either at law or in equity. 
Jud.Code § 24(1), 28 U.S.C.A. § 41(1). 
—Norton vy. Cass County, 115 F.2d 884. 

The Federal District Court was with- 
out jurisdiction of action against state 
of Texas, county, and municipal tax as- 
sessors and collecting boards to have 
levies and assessments canceled and to 
enjoin the boards from attempting to 
impose tax on an overriding oil royalty 
from mineral leasehold estate, which al- 
legedly constituted unpaid purchase 
money due as oil payments, on ground 
that taxpayer was not owner of min- 
erals assessed to him and that the levies 
and assessments were arbitrary, confis- 
eatory, and discriminatory, since tax- 
payer had a plain, speedy, and efficient 
remedy in equity in the state courts of 
Texas. Rev.St.Tex.1925, art. 7329; Jud. 
Code § 24(1), 28 U.S.C.A. § 41(1); U.S. 
C.A.Const. Amend. 14.—Norton vy, Cass 
County, 115 F.2d 884. 


that a jury trial of such issue could 
not be had in equity, where federal 
rules were applicable, since under rules 
all remedies, legal and equitable, are 
available and a jury trial of issues con- 
stituting a case at common law within 
meaning of constitution could be sep- 
arately had. Federal Rules of Civil 
Procedure, rules 38, 42, 28 U:S.C.A. fol- 
lowing section 723¢.—Keene v. Hale- 
Halsell Co., 118 F.2d 332. 

C.C.A.Wash. On issue whether fed- 
eral court had jurisdiction of suit to 
restrain counties from collecting taxes 
on railroad’s operating property within 
Washington under statute providing 
that no district court shall have juris- 
diction of suits to restrain collection of 
state taxes when efficient remedy may 
be had in state courts, the legislature 
of Washington by enacting statute au- 
thorizing a taxpayer to pay amount de- 
manded under protest and sue-to re- 
cover such tax intended to~ make the 
refund action the exclusive remedy in 
case of an illegal tax. Laws Wash.1931, 
p. 201, § 2; p. 204, § 7; Jud.Code § 
24(1), as amended in 1937, 28 U.S.C.A. 
§ 41(1)—Adams County v. Northern 
Pace. Ry. Co., 115 F.2d 768. 

If a remedy provided by state law: 
for recovery of taxes is doubtful, it 
does not deprive federal court of ju- 
risdiction under statute providing that 
no district court shall have jurisdiction 
of suits to restrain collection of state 
taxes when plain, speedy and efficient 
remedy may be had in state courts. 
Laws Wash.1931, p. 201, § 2; p. 204, 
§ 7; Jud.Code, § 24(1) as amended in 
1937, 28 U.S.C.A.--§ 41(1).—Adams 
County v. Northern Pac. Ry. Co., 115 
¥.2d 768. 

An action at law for a refund of taxes 
after payment under protest, as pro- 
vided by state statutes, is ordinarily 
an ‘adequate remedy” in case of an il- 
legal or excessive tax and as such an 
effective bar to granting of equitable 
relief, but special circumstances may 
render the action for refund a remedy 
of doubtful efficiency, in which case 
federal equitable jurisdiction is not ex- 
cluded. Laws Wash.1931, p. 201, § 2; 
p. 204, § 7: Jud.Code. § 24(1), as 
amended in 1937, 28 U.S.C.A. § 41(1).— 
Adams County v. Northern Pac. Ry. 
Co., 115 F.2d 768. 

The federal distriet court was not 
without jurisdiction of action by rail- 
road to restrain counties from collect- 
ing taxes on railroad’s operating prop- 
erty on theory that Washington stat- 
ute which authorized an action for re- 
fund constituted a “plain, speedy and 
efficient remedy’ because such statute 
gave judgments for tax refunds pref- 
erence over other claims, since such 
statutory preference violated state con- 
stitution which gave preference to other 
specified, mandatory and emergency ex- 


penses. Laws Wash.1931, p. 201, § 2; 
p. 204, § 7; Const.Wash. art. 7, §§ 1, 
8; art. 8, §§ 1,2; Jud.Code..§—24(1), 


as amended in 1937, 28 U.S.C.A. § 41 
(1).—Adams County yv. Northern Pac. 
Ry. Co., 115 F.2d 768. 

An action to recover tax paid, as au- 
thorized by Washington statute, was 
not such a ‘‘plain, speedy and efficient 
remedy” as to preclude equity jurisdic- 
tion of federal district court in action 
by railroad seeking to restrain coun- 
ties from collecting taxes upon rail- 
road’s operating property where some 
of counties were insolvent, and hence 
judgment for railroad would as to such 
eounties result only in issuance of un- 
collectible warrants. Laws Wash.1931 
p. 201, § 2; p. 204, § 7; Const.Wash. 
Rts Cots es) lasOg RE ter ores S mila tance) Ud. 
Code § 24(1), as amended in 1937, 28 
U.S.c.A. § 41(1).—Adams County v. 
Northern Pac. Ry. Co., 115 F.2d 768. 

C.Cc.A.Wash. While state tax com- 
mission could not act in contravention 
of constitution and laws of the state, 
and while railroad seeking injunction 


, baal se] 
) eral district cour 
counties from collectin 
waive railroad’s rights un 
constitution, in exercise of 
jurisdiction district court was bound 
observe limits to that jurisdiction im- 
posed by federal constitution and laws. 
Rem.Rev.Stat.Wash. §§ 11156-111' 
11156—1 to 11156—20, 11301— 
Const.Wash. Amend. 14; U.S.C.A.C« A 
Amend. 14.—Adams County y. Northern 
Pac., Ry. Co., 115 F.2d 768. ; 

The duty of assessing property 
in the state for taxation and 
value at which it shall be assessed 
plies to taxing officers whose judg 
as to value must prevail, and gen 
such values are conclusive upon 
and cannot be changed by court by it 
junction or otherwise unless val 
thus fixed are so excessive and a 
trary as to evidence actual or | 
structive fraud_in fixing such yal 
tions. U.S.C.A.Const. Amend, 14 
Adams County v. Northern Pac. 
Co., 115 F.2d 768. ; 


A railroad seeking to restrain cou 
ties from collecting taxes on railroai 
operating property within Washing 
could not avoid presumption of 
rectness of determination of value 
tax commission on ground that : 
sessment was really the work of 


; 


attorney to whom commission had dele; 


person. Rem.Revy.Stat.¥ 
§ 11156-11171, 11156—1 to 11156— 
11301-11308; Const.Wash. Amend, 
—Adams County v.- Northern Pae, | 
Coy, dul Da oEY Za i0Ge Ae, ; 


, . 
The Washington Tax Commissi 
valuations of interstate railroaa’s 
erating property within the state could 
not be overcome by showing that some 
other method of valuation, even a pr 
ferable method, might have been use 
since ‘valuation’? is an expression of 
opinion and judgment, and Washington 
law requires exercise of that j 
ment by the commission, and it is only 
when erroneous method results ir 
grossly excessive valuation that ¢ : 
may interfere with commission’s valua-- 
tion. Rem.Rev.Stat.Wash. §§ 11156. 
Tlalaliggale tle 
County v. Northern Pac. Ry. Co., 1 
F.2d 768. phi as 
Any fair method of apportionme 
of railroad’s operating property — 
tween the states in order to deter 
value of operating property within 
state, for purpose of taxation, will t 
sustained and a railroad which attacks 
apportionment made by taxing author- 
ity has burden of showing that method 
adopted is as to it arbitrary and un- — 
reasonable, and leads to a result that is s 
grossly unfair and unjust. USCA, at 
Const. Amend. 14.—Adamgs County vy. — 
Northern Pac. Ry. Co., 115 F.2d 768. 
Where Washington Tax Commission, 
to apportion value of railroad’s opera 
ing property among the states for pu 
pose of determining value of railroad’s — 
operating property within Washington, — 
adopted as index of relative value of a — 
given portion of the railroad its relative 
earning power, present and prospective, 
as such earning power might reasona- 
bly appear to buyer of. stocks and 
bonds who would be influenced prin- 
cipally by record of past earnings and 
to a considerabe extent by physical con- 
dition of operating property, such meth- d 
od of apportionment involved no such © 
inequality as to amount to a denial of 
“due process of law’ so as to justify 
intervention of federal courts, Rem, 
Rey.Stat.Wash. §§ 11156-11171, 11156— 
1 to 11156—20, 11301-11308; Const. y 
Wash. Amend, 14; U.S.C.A.Const. 
Amend, 14,—Adams County v, Northern  — 
Pac. Ry. Co., 115 F.2d 768. A 
An alleged erroneous method adopt- 
ed by Washington Tax Commission, in 
determining cost of reproduction which 
was used as a factor in apportioning a 
value of railroad’s operating property — 
i | 
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taxation, 


show that such error resulted in exces- 
sive valuation as to indicate fraud, ac- 
tual or  eonstructive. Rem.Rey.Stat. 
Wash. §§ 11156-11171, 11156—1 to 
11156—20, 11301-11308; Const.Wash. 
Amend. 14; U.S.C.A. Const.Amend. 14. 
—Adams County v. Northern Pac. Ry. 
- Co., 115 F.2d 768. 
A railroad could not complain of 
_ method used by Washington Tax Com- 
mission in determining cost of repro- 
duction which was used as factor in 
apportioning value of railroad’s operat- 
ing property in Washington because de- 
termination was based upon finding of 
nterstate Commerce Commission in 
1917 with reference to 1914 prices, and 
because commission made no allowance 
for shrinkage in value of operating 
lands, where commission found that, 
yy reason of other elements, the cost 
of reproduction at current prices was 
actually in excess of figures adopted by 
; ee scion of. which. railroad com- 
plained. Rem.Rev.Stat.Wash. §§ 11156- 
11171, 11156—1 to 11156—20, 11301- 
Const.Wash. Amend. 14; 3 


orthern Pac. Ry. Co., 115 F.2d 
The Washington Tax Commission, in 
using costs of reproduction as a factor 
in apportioning value of railroad’s op- 
erating property in Washington, was 
not guilty. of “constructive fraud” on 
ground that much of operating prop- 
erty was not paying expenses and could 


- remunerative property consisted of 
_ branch lines which were of essential 
importance as feeders to main line, and 
such factor was assigned a weight of 
one-third only in apportioning value, 
and United States ‘Supreme Court had 
assigned a practically controlling effect 
to reproduction cost in determining 
lue as to rate base. Rem.Rev.Stat. 
ts 11156-11171, 11156—1 to 
11156—20, 11301-11308; Const.Wash. 
mend. 14; U.S.C.A.Const. Amend, 14. 
Adams County v. Northern Pac. Ry. 
., 115 F.2d 768. 2 
A railroad could not claim that 
ashington Tax Commission sitting as 
board of equalization discriminated 
against railroad in determining value of 
railroad’s operating property within 
several counties in state, where, if com- 
_mission’s valuation of railroad’s prop- 
erty as well as of other property was 
accepted, there was no discrimination, 
and it was not shown that commission’s 
valuation was unreasonably excessive. 
~Rem.Rev.Stat.Wash. §§ 11156-11171, 
11156—1 to 11156—20, 11301-11308; 
Const.Wash. Amend, 14; U.S.C.A.Const. 
Amend. 14.—Adams County v. Northern 
| Pac. Ry. Co., 115 F.2d 768. 

if _D.C.Cal. The National Labor Rela- 
tions Act is not an amendment to the 
By Norris-LaGuardia Act providing pro- 
tection against judicial interference 
with peaceful persuasion by labor un- 
ions. Norris-LaGuardia Act, 29 U.S.C. 

- A. § 101 et seq.; National Labor Re- 
lations Act § 1 et seq., 29 U.S.C.A. § 
151 et seq—Montgomery Ward Em- 

ployees’ Ass’n v, Retail Clerks Inter- 
national Protective Ass’n, Local No. 47, 
388 F.Supp. 321. 

D.C.Cal. Where Attorney General 
was threatening to prosecute any offi- 
cer, director or agent of foreign cor- 
poration who might appear in state 
court in corporation’s behalf to resist 
imposition of bank and _ corporation 
_ franchise tax, corporation did not have 
- an “adequate remedy” in state courts, 

precluding injunction in federal three- 
judge court.—Jud.Code §§ 24(1), 266, 
28 U.S.C.A. §§ 41(1), 380.—Birch v. 
McColgan, 39 F.Supp. 358. 
' D.C.Cal. Threats by state officers to 
prosecute foreign corporation’s direc- 
tors if they appeared in state court 
to resist collection of state bank and 
corporation franchise tax did not jus- 
tify their failure to bring action in 
federal court, which was a ‘‘breach of 
trust” and warranted the bringing of 
a stock-holder’s action on behalf of the 
corporation to enjoin acts in entorce- 


him bald 
Birch v._ 


eer eed , 
ment of the tax 
39 F.Supp. 358. 

An action for 
forcement of state bank and corpora- 
tion franchise tax against foreign cor- 
poration, brought by stockholder of 
such corporation’s sole stockholder, a 
holding company, was a “stockhold- 
er’s action’ and was properly brought 
in federal court upon refusal of hold- 
ing company and its directors to act.— 
Birch v. MecColgan, 39 F.Supp. 358. 

Where three-judge court granted in- 
junction against state officers from 
suspending or forfeiting foreign cor- 
poration’s powers in enforcing tax, 
and from: prosecuting any officer, di- 
rector or agent of the corporation or 
preventing the corporation from com- 
mencing, maintaining or. defending 
any action in state court, court as- 
sumed that company’s officers and di- 
rectors would be freed from fears of 
prosecution which prevented them 
from defending action against the cor- 
poration, and hence denied without 
prejudice an injunction compelling the 
company and its officers and directors 
to resist collection of the tax.—Birfch 
v. McColgan, 39 F.Supp. 358. 

D.C.Cal. A three-judge court hear- 
ing application for injunction restrain- 
ing enforcement of program prescribed 
under authority of state statute has 
a duty to declare the law as the judges 
see the law. Jud.Code, § 266, 28 U.S. 
C.A. § 380.—Brown y. Parker, 39 F. 
Supp. 895. 

D.C.Colo. The issue between truck- 

ing companies and labor union attempt- 
ing to force all truck operators to sign 
closed shop contracts constituted a “‘la- 
bor dispute,” precluding injunction 
against violation of union’s contract 
with companies. Norris-LaGuardia Act 
§ 13(a), 29 U.S.C.A. § 113(a).—Col- 
orado-Wyoming Express v. Denver Lo- 
cal Union No. 13 of International 
Brotherhood of Teamsters, Chauffeurs, 
Stable Men and Helpers of America, 35 
F.Supp. 155. 
_ Injunctions against violation of un- 
ion’s contract with trucking companies, 
in absence of picketing, were prohibit- 
ed by statute. Norris-LaGuardia Act 
§ 4(a, b), 29 U.S.C.A. § 104(a, b).— 
Colorado-Wyoming Express v. Denver 
Local Union No. of International 
Brotherhood of Teamsters, Chauffeurs, 
Stable Men and Helpers of America, 35 
E.Suppsailba yr 

Injunctive relief declaring -union’s 
contract with trucking companies to be 
in full force and effect, requiring spe- 
cific enforcement thereof, and ordering 
union officers and members not to re- 
strain or coerce employees to join any 
particular union or labor organization, 
for purpose of restraining union chosen 
as bargaining agency from using law- 
ful means to enforce demands for 
closed shop, would be contrary to pub- 
lic policy declared by the’ Norris-La- 
Guardia Act. Norris-LaGuardia Act, §§ 
1-5, 7, 29 U.S.C.A. §§ 101-105, 107; Na- 
tional Labor Relations Act, § 1, 29 U.S. 
C.A. § 151.—Colorado-Wyoming Ex- 
press vy. Denver Local Union No. 13 of 
International Brotherhood of Team- 
sters, Chauffeurs, Stable Men and 
Helpers of America, 35 F.Supp. 155. 

Injunction to compel union and its 
officers and members to refrain from 
attempting to force trucking companies 
to sign closed-shop contract, and to re- 
frain from threatening to eall, and to 
be restrained from calling, any sym- 
pathetic strikes, would violate the Nor- 
ris-LaGuardia Act. Norris-LaGuardia 
Act § 3(a,'‘b), 29 U.S.C.A. § 103(a, b).— 
Colorado-Wyoming Express y, Denver 
Local Union No. 13 of International 
Brotherhood of Teamsters, Chauffeurs, 
Stable Men and Helpers of America, 35 
F.Supp. 155. 

D.C.D.C. Where labor organization 
sought to induce empiceyer of non-union 
employees to establish union scale of 
wages and conditions of employment 
and commenced picketing of place of 
business of employer’s customer, a ‘‘la- 
bor dispute” existed within Norris-La- 
Guardia Act precluding federal Distriet 
Court from granting injunction in favor 
of the employer’s customer against the 


eColgan, 


injunction against en-_ 


parties di 
relation 


of 
Norris-LaGua 
S) 


F.Supp. 645. : 
Members of Jehovah’s Wit- 
nesses were not entitled to interlocu- 
tory injunction against arrests and 
prosecutions for distribution of litera- 
ture in alleged violation of [Illinois 
statute, in absence of showing of ex- 
tensive injury resulting from enforce- 
ment of statute pending final hearing, 
where such members remained at liber- 
ty to distribute literature and receive 
contributions anywhere outside of two 
named counties, and to distribute le- 
gally inoffensive literature within such 
counties. Smith-Hurd Stats.Ill. ¢. 38, 
§ 471; U.S.C.A.Const. Amend. 14.— 
Bevins vy. Prindable, 39 F.Supp. 708. 
Federal courts are reluctant to con- 
strue or pass upon the validity of a 
state statute or principle of law in- 
volving state policies or local property 
rules, where construction or applica- 
tion of such statute or principle by 
state courts will not only be authorita- 
tive but may remove all proper consti- 
tutional objections.—Bevins y. Prinda- 
ble, 39 F.Supp. 708. 
An application for interlocutory in- 
junction restraining state officers from 
enforcing a state criminal statute 
should not be allowed where statute is 
not clearly unconstitutional and irrepa- 
rable injuries and loss through en- 
forcement need not be more than slight 
or inconsequential. Smith-Hurd Stats. 
Ill. c. 38, § 471; U.S.C.A.Const.- Amend. 


Lage aka y. Prindable, 39 F.Supp. 
D.C.Ind. In action to enjoin defend- 


ants from enforcing Indiana criminal 
statutes as against plaintiffs on 
ground that statutes were unconstitu- 
tional when applied to plaintiffs, an 
injunction would not be issued against 
defendants who were state officials, as 
governor and attorney general and 
their successors, where plaintiffs did 
not claim that such defendants took 
any part in or had knowledge of 
things of which plaintiffs complained, 
and such defendants had not threat- 
ened to enforce statutes against plain- 
tiffs. Jud.Code, §§ 24(14), 266, 28 U.S. 
C.A. §§ 41(14), 380; Burns’ Ann-St. 
Ind. §§ 10-506, 10-1302, 10-1506; U.S. 
C.A.Const. Amend. 14.—Trent v. Hunt, 
39 E.Supp. 373. 

In action to enjoin defendants from 
enforcing Indiana criminal statutes as 
against plaintiffs on ground that stat- 
utes were unconstitutional when ap- 
plied to plaintiffs, an injunction would 
not be issued against defendants who 
had been local officials charged with 
enforcing statutes at time of filing of 
complaint but who did not hold official 
positions at time when cause was sub- 
mitted on final hearing, where such de- 
fendants’ acts were performed in an 
official capacity in good faith and such 
defendants were not threatening to do 
anything that would deprive plaintiffs 
of rights under constitution when 
cause came up for final hearing, Jud. 
Code, §§ 24(14), 266, 28 U.S.C.A. §§ 41 
(14), 380; Burns’ Ann.St.Ind. 8§ 10- 
506, 10-1302. 10-1506; U.S.C.A.Const. 
aan 14—Trent vy. Hunt, 39 F.Supp. 

In action to enjoin defendants from 
enforcing Indiana criminal statutes as 
against plaintiffs on ground that stat- 
utes were unconstitutional as applied 
to plaintiffs, evidence did not warrant 
issuance of an injunction against de- 


fendants who were private citizens of: 


§§ 41(14), 380; Burns’ Ann.St.Ind. §§ 
10-506, 10-1802, 10-1506; U.S.C.A. 
Const. Amend, 14,—Trent y. Hunt, 39 
F.Supp. 373. 


Evidence warranted conclusion that 
there were not such “exceptional cir- 
cumstances” and “great and immediate 
danger of irreparable loss’ to plain- 
tiffs as would authorize District Court 
to enjoin Indiana state and county of- 
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- Jud.Code, §§ 24(14), 266,28 U.S.C.A. 8§ 
 41(14), 380; 
506, 10-1302, 
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tatutes as interpreted and ap- 
lied to plaintiffs violated plaintiffs’ 
rights under Fourteenth Amendment. 


Burns’ Ann.St.Ind. §§ 10- 
10-1506: U.S.C.A,Const. 
aupene 14.—Trent v. Hunt, 39 F.Supp. 
D.C.Kan. In exercise of its discre- 
tion, three-judge court denied tempo- 
rary injunction against enforcement 


of Kansas oil proration statutes and 


orders against producers in particular 
povl which had contracted to sell out- 
put to one refinery, notwithstanding 
that such contract could be fulfilled 
without waste and that the orders 
would necessitate refinery’s purchase 
of oil from other producers at higher 
cost and resulting loss. Laws Kan. 
UII e227 3). Jud: Codes 2266! 
amended, 28 U.S.C.A. § 380; U.S.C.A. 
Const. Amend. 14.—Bay Petroleum 
Corporation vy. Corporation Commission 
of State of Kansas, 36 F.Supp. 66. 
D.C.La. In action for damages for 
pollution of a bayou and for an injunc- 
tion, motion to dismiss demands for 
writ of injunction was denied where it 
could not be determined whether court 
could give injunctive relief until entire 
case had. been heard.—Maddox  v. 
peor cen Kraft Corporation, 1 F.R.D. 


D.C.Nev. Railway and transit corpo- 
rations engaged in motor freight truck- 
ing service and motor transit bus serv- 
ice in interstate commerce were sub- 
ject to control of Interstate Commerce 
Commission under provisions of Motor 
Carrier Act with respect to hours of 
labor of employees in such services, 
and, in other matters respecting the 
employees, the corporations were sub- 
ject to provisions of the Railway La- 
as against contention that 
they were within provisions of the Na- 
tional Labor Relations Act and the 
Norris-LaGuardia Act. Motor Carrier 
Act of 1935, §§ 201 et seq., 203(a) (14), 
204(a) (1), 218(b), 49 US.C.A. §§ 301 
et seq., 303(a) (14), 304(a) (1), 313(b); 
Interstate Commerce Act, 49 U.S.C.A. 
§ 1 et seq.; Railway Labor Act, § 1, 
45 U.S.C.A. § 151; National Labor Re- 
lations Act, 29 U.S.C.A. §8§ 151-219; 
Norris-LaGuardia Act, 29 U.S.C.A. §§ 
101-115.—In re Virginia & Truckee Ry., 
36 F.Supp. 119. 


D.C.N.J. ‘The appropriate method 
for consideration of question whether 
state taxes on railroad companies’ 


property are discriminatory and hence 
unconstitutional is through resort to 
highest state court and appeal there- 
from to United States Supreme Court, 
not suit in Federal District Court for 
injunction against imposition of such 
taxes.—In re New York, S. & W. R. Co., 
36 F.Supp. 158. 

D.C.N.Y. A_ statutory three-judge 
court convened to hear a proceeding to 
enjoin a state official from executing a 
state statute because of its unconstitu- 
tionality is not confined to a decision 
of the constitutional question alone, 
but having once assumed jurisdiction of 
the cause it will decide it in all its as- 
pects. Jud.Code § 266, 28 U.S.C.A. § 
380.—Healey vy. Murnaghan, 34 F.Supp. 
203. 

D.C.N.Y. The federal District Court 
has jurisdiction of a suit to enjoin ex- 
ecution of an order of a county court in 
New York directing the removal of re- 
lief clients to another state, notwith- 
standing any failure to exhaust state 
remedies as required by the federal 
statute ‘relating to suits to enjoin or- 
ders of a state administrative board or 
commission. Public Weltare Law N.Y. 
§ 71; Jud.Code § 24(1), 28 US.C.A. § 
41(1).—Chirillo v. Lehman, 38 F.Supp. 
65, affirmed 61 S.Ct. 741, 312 U.S. 662, 
85 L.Ed. —. 

D.C.Ohio. Although automobile lia- 
bility insurer’s complaint stated a cause 
of action for a declaratory judgment 
as to insurer’s liability on the policy, 
insurer was not entitled to preliminary 
injunction restraining the injured 


as’ 


court a sup- 
ew of statute 


F.Supp. 1006. 
D.C.Okl. In action by corporation 
formerly engaged in operating taxicab, 
garage, and baggage transfer business 
for damages and to enjoin union from 
eontinuing picketing solely on account 
of one person after corporation trans- 
ferred its business to a competitor, evi- 
dence showed nothing in corporation’s 
conduct which was contrary to or in 
violation of the public policy an- 
nounced in the Norris-LaGuardia Act 


precluding the District Court from 
granting injunctive relief. _Norris-La- 
Guardia Act, §§ 1-8, 29 US.C.A. §§ 


101-103.—Yellow Cab Operating Co. Vv. 
Taxi-Cab Drivers Local Union No. 889 
of Oklahoma City, 35 F.Supp. 403. 

Where evidence disclosed that ban- 
ners carried by strikers advertised that 
plaintiff was unfair to organized labor 
and that defendant union’s business 
agent made statements to two hotels 
advising them that plaintiff was unfair 
to organized labor and that hotels 
themselves would be picketed if they 
continued to do business with plaintiff, 
and there was no evidence justifying 
statement that plaintiff was unfair to 
organized labor, the threats constituted 
an “unlawful act’? within the’ Norris- 
LaGuardia Act giving the District 
Court jurisdiction to grant injunctive 
relief. Norris-LaGuardia Act, § 7(a), 
29 U.S.C.A. § 107(a).—Yellow Cab Op- 
erating Co. v. Taxi-Cab Drivers Local 
Union No. 889 of Oklahoma City, 35 F. 
Supp. 403. ; 

On question whether the District 
Court had jurisdiction to grant injunc- 
tive relief against union engaged in 
picketing, record supported plaintiff's 
contention that substantial and_ ir- 
reparable injury to plaintiff's property 
would follow unless an injunction were 
granted. Norris-LaGuardia Act, § 7(c), 
29 U.S.C.A. § 107(c).—Yellow Cab Op- 
erating Co. v. Taxi-Cab Drivers Local 
Union No. 889 of Oklahoma City, 35 F. 
Supp. 403. 

On question whether the District 
Court had jurisdiction to grant injune- 
tive relief against union engaged in 
picketing, record showed that plaintiff 
had no adequate remedy at law, where 
defendants testified that they had no 
property not exempt from execution 
under Oklahoma laws, and union it- 
self had only a small amount of money 
on deposit in banks for use in connec- 
tion with its local business. Norris- 
LaGuardia Act, § 7(d), 29 US.C.A. § 
107(d).—Yellow Cab Operating Co. v. 
Taxi-Cab Drivers Local Union No. 889 
of Oklahoma City, 35 F.Supp. 403. 

On question whether the District 
Court had jurisdiction to grant injunc- 
tive relief against union engaged in 
picketing, statutory requirement that 
it must be shown that public officers 
required to protect complainant’s prop- 
erty are unable or unwilling to fur- 
nish adequate protection was satisfied, 
where it was well known by city and 
county authorities that strike existed, 
no effort was made by them to stop 
strike, and no authority would be ex- 
ercised until it was shown that ban- 
ners carried by pickets contained state- 
ments which were untrue and dam- 
aging to complainant. Norris-LaGuar- 
dia Act, § 7(e), 29 U.S.C.A. § 107(e).— 
Yellow Cab Operating Co. v. Taxi-Cab 
Drivers Local Union No. 889 of Okla- 
homa City, 35 F.Supp. 403. 

The purpose of the Norris-LaGuardia 
Act was not to deprive the courts of 
their inherent jurisdiction nor of the 
right to issue an injunction where facts 
and circumstances justify injunctive 
relief to protect property rights, but 
the purpose was to protect labor in the 
exercise of its rights as defined by the 
laws of the land. Norris-LaGuardia 
Act, 8§ et 'seq: 29) US: Cua, §$ 101° ‘et 
seq.— Yellow Cab Operating Co. vy. 


of Oklahoma City, 35 F.Sup 
Where union demanded a clos 


ployees around plaintiff’s garage a ( 
offices who were not union members 
union thereafter called a strike, © I 
tiff to meet union’s objections sold ii 
entire business to a unionized comp 
tor, and union maintained one form 
employee out of employment and on 
picket duty and compensated 
his time, there was no “labor dis} 
within the provisions of the N 
LaGuardia Act relating to the issuan 
of injunctions. Norris-LaGuardia - 
§§ 1, 7, 29 U.S.C.A. §§ 101, 107.— 
low Cab Operating Co. v. Ta 
Drivers Local Union No. 889 0 
homa City, 35 F.Supp. 408. © 
D.0.Okl. The sole purpose of 
Norris-LaGuardia Act was to pr 
injunctive relief against labor u 
or employees who are members 
labor union, and it was not intende 
that application of act should 
unions right to interfere b 
contract with enforcement of fe 
statutes. Norris-LaGuardia Act, ° 
S.C.A. § 101 et seq.—Keystone F 
Lines v. Pratt Thomas Truck Line, 
F.Supp. 635. ‘ HOT 
D.C.Or. A controversy betwee 
packing corporation and_ fishermen 
union regarding legality of union co: 
tracts requiring all contracting canners 
and packers to purchase fish from | 
ion members only, and requiring u 
members to sell only to those 
exclusive contracts with union, did n 
involve a “labor dispute’’ withi 
ris-La Guardia Act, prohibiting injun 
tion in labor disputes, so as to p 
vent action against union for i 
tion under Sherman Anti-Trus' et 
since union was a co-operative market- 
ing association and members were 
dependent producers, no employ 
employee relation existed bet 
packing corporation and union r 
bers, and no terms or conditions of em- 
ployment were involved in the contro- — 
versy. Norris-La Guardia Act § 13 
c), 29 U.S.C.A. '§ 113(a, ¢); Shermai 
Anti-Trust Act § 1 et seq., 15 U.S.C.A. 
§ 1 et seq.—Columbia River Packers 
Ass’n v. Hinton, 34 F.Supp. 97 q 
“Employees”, within meaning of. 
ris-La Guardia Act prohibiting inj 
tions in labor disputes, are bie 
salary earners and not indep 
producers. Norris-La Guardia A 


D.C.Or. Congress has power to pe 
mit injunctions to be issued with 
the showing ordinarily required by ‘eq=) 
uity tribunals, and this is gener: Si 
true where an agency of the gover 
ment is given the right to apply f 
injunction in the public interest.— 
een ne y. Salem Box Co., 38 F.Supp. 

5 ies: 

D.C.Pa. The alleged 

remedy in state courts 


preclude federal court from assuming 
jurisdiction of action to enjoin enforce- 
spent of a regulation adopted by the 

ennsylvania Department of Public A 
sistance Board under the Pennsylvania 
Public Assistance Law, as violative of 
personal liberty guaranteed by Four- | 
teenth Amendment. Jud.Code § 24(14), 
28) U.S.O7As" $7141 (14) 6" “62s Sheaiase 
2501 et seq.3 (71° PS. Pa. § 160) (US. G: 
A.Const. Amend. 14.—Sweeney y. Penn- 
sylvania Department of Public Assist- 
ance Board, 33 F.Supp. 587. 

D.C.Pa. Jurisdiction of a federal 
eourt to enjoin enforcement of a state 
eriminal statute does not depend on 
the involvement of property rights, 
but it does depend on the unconstitu- 
tionality of the statute, the imminence 
of a threatened prosecution and result- 
ing exceptional and irreparable injury, 
and the absence of a plain, adequate 
and complete remedy at law.—Wilder 
vy. Reno, 39 F.Supp. 404. : 

An action to enjoin enforcement of 
Pennsylvania statute abolishing causes 


oe pee a 
§ 10 : 

ef action for alienation of affections 
against plaintiff and his attorney was 
not dismissible on ground that plain- 
tiff and his attorney could raise ques- 
tion of constitutionality of statute in 
defense of prosecution under statute 
and that, therefore, plaintiff had a 
‘plain, adequate and complete remedy 
at law” where, under that procedure, 
penalty on plaintiff and his attorney 
for failing to make good their defense 
might be a $1,000 fine or imprisonment 
for not more than five years. 48 P.S. 


Pa. § 170 et seq.—Wilder v. Reno, 39 
F.Supp. 404. , 
D.C.Pa. As a general rule, a federal 


court has no jurisdiction to enjoin 
- eriminal proceedings under state law. 
—Wilder v. Reno, 39 F.Supp. 404. 

a Jurisdiction of a federal court to en- 
doin enforcement of a state criminal 
statute does not depend on the involve- 
ment of property rights but it does 
depend on the unconstitutionality of 
the statute, the imminence of a threat- 
ened prosecution and resulting excep- 
tional and irreparable injury, and’ the 
absence of a plain, adequate and com- 
plete remedy at law.—Wilder vy. Reno, 
39 F.Supp. 404. 

An action to enjoin the enforcement 
of Pennsylvania statute abolishing 
eauses of action for alienation of affec- 
tions and imposing penalties for vio- 
lating statute was not dismissible on 
ground that an equity court will not 
interfere with the enforcement by pub- 
lie officials of a criminal or penal stat- 
~ ute, where plaintiff contended that in 
abolishing his common-law right, the 
Pennsylvania legislature had effective- 

ly barred his resort to the courts to 
test the validity of its enactment, since 
if those charges were true plaintiff 
made out a “prima facie case’ of ex- 
-ceptional and irreparable injury. 48 
 PS.Pa. § 170 et seq.—Wilder v. Reno, 
— 39 F.Supp. 404. 

 p.c.Pa. An action against railroad 
company by local lodge of brotherhood 
of railroad trainmen and members 
based on alleged deprivation of rights 
under a contract could not be main- 
tained under provision of the Clayton 
Act dealing with limitations on power 
of courts to grant injunctions, though 
that provision of the Clayton Act is 
specifically excepted from provisions 
of federal rule relating to injunctions, 
since the provision in the Clayton Act 
does not affect rights of parties but 
only the relief which may be accorded 
them, and neither the provision nor 
the rule purports to confer juris- 
diction on the courts but rather re- 
stricts power of the courts to act in 
cases in which they have already ac- 
quired jurisdiction. Clayton Act § 20, 
Ee2go.s-C.A.), § 527 Kederal.. Rules of 
Civil Procedure, rule 65, 48 U.S.C.A. 
following section 723c.—Moses Taylor 
Lodge No. 95 of Brotherhood of Kail- 
road Trainmen y. Delaware, L. & W. 
R. Co., 39 F.Supp. 456. 

The Federal District Court for want 
of statutory authority was without ju- 
risdiction of action against railroad 
company by local lodge of brotherhood 
of railroad trainmen and members 
based on alleged deprivation of rights 
under a certain contract.—Moses ‘ay- 
lor Lodge No. 95 of Brotherhood of 
Railroad Trainmen y. Delaware, L. & 
W. R. Co., 39 F.Supp. 456. 

D.C.Pa. A party subject to jurisdic- 
tion of federal District Court can be 
ordered to institute, defend or appear 
in proceedings in another state.—Hqui- 
a Trust Co, y. Schwebel, 40 F.Supp. 


Where co-trustee of inter vivos trust 
reserving to beneficiary income from 
six per cent. mortgage securities cov- 
ering six parcels of Philadelphia, Penn- 
sylvania, real estate, who was resident 
of Pennsylvania, and who had active 
management of trust properties, was 
enjoined to submit himself to jurisdic- 
tion of chancery court of New Jersey, 
in which beneficiary and other co-trus- 
tee were resident, tor determination of 
matters pertaining to trust, trust ac- 
count would be ordered transferred 
from bank in Pennsylvania to a bank 
within jurisdiction of New Jersey 
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EM a : 
chancery court, so as to facilitate ex- 


ercise by New Jersey court of its juris- 


diction —Equitable Trust Co. vy. Schwe- 
bel, 40 F.Supp. 112. 

D.C.S.C. Where action was brought 
for declaratory judgment and for in- 
junctive relief against an order of the 
South Carolina Tax Commission apply- 
ing state license statute to the United 
States Army Post Exchange at Fort 
Jackson, S. C., and it was alleged in 
amended bill of complaint and admitted 
by answer that complainants had no 
plain, speedy, and efficient remedy at 
law or in equity in the state courts, the 
federal statute providing that no Dis- 
trict Court shall have jurisdiction of 
a suit to enjoin the collection of a state 
tax if a speedy and efficient remedy 
at law or in equity may be had in state 
court, would not preclude maintenance 
of the action in federal court. Jud. 
Code §§ 24(1), 266, 274d, 28 U.S.C.A. 
§§ 41(1), 380, 400; Act S.C. March 
10, 1928, 35 St. at Large, p. 1089, as 
amended.—U. S. v. Query, 37 F.Supp. 
Ae affirmed Query v. U. S., 121 F.2d 
3 


D.C.Tenn. Organization of compos- 
ers, authors and publishers of musical 
compositions and its members could 
maintain suit to restrain enforcement 
of Tennessee statute regulating combin- 
ing or pooling of copyright privileges 
within the state, under which system of 
blanket licensing by organization would 
be prohibited, in view of inadequacy of 
legal remedy and fact that, if enforce- 
ment of statute was not restrained, 
multiplicity of suits entailing delay and 
jeopardizing the parties would result. 
Copyright Act of 1909, as amended, 17 
U:S.CAY § 1 (et) seqax. Pub-Acts’ Denn: 
1937, e. 212.—Buck v. Harton, 33 F. 
Supp. 1014. 

D.C.Tenn. Where connecting motor 
carriers, having closed shop agreement 
with union stipulating that employees 
would not be required to cross picket 
lines, refused to interchange freight 
with motor carrier being picketed by 
union, suit to compel connecting motor 
carriers to interchange freight was one 
growing out of a “labor dispute’, and 
court under statute could not issue a 
mandatory injunction practical effect of 
which would be to compel members of 
labor union to accept and _ deliver 
freight from and to the motor carriers 
in violation of contract, and in conflict 
with efforts of the local union to or- 
ganize motor carriers’ employees and 
to obtain a closed shop agreement. 
Norris-LaGuardia Act, § 1 et seq., and 
$7. 29 “U.S, CAL TS] 101 et 'seqs, vandies 
107.—Southeastern Motor Lines’ y. 
Hoover Truck Co., 34 F.Supp. 390. 

The Motor Carrier Act does not sus- 
pend the Norris-LaGuardia Act pro- 
viding that no court of the United 
States shall issue an injunction in a 
case growing out of a labor dispute, 
and does not vest District Court with 
jurisdiction to issue injunctions in vi- 
olation of such _ statute. Norris-La 
Guardia Act § 1 et seq., and § 7, 29 
U.S.C.A. § 101 et seq., and § 107; Mo- 
tor Carrier Act of 1935, 49 U.S.C.A. § 
301 et seq.—Southeastern Motor Lines 
v. Hoover Truck Co., 34 F.Supp. 390. 


D.C.Tex. Federal courts have an 
equitable jurisdiction incidental to the 
enforcement of trusts, the construction 
of wills, and other matters.—Peterson 
v. Demmer, 34 F.Supp. 697. 


D.C.Tex. An injunction, either tem- 
porary or permanent, ought not-to be 
granted against enforcement of orders 
of Railroad Commission of Texas fix- 
ing and allocating allowables for East 
Texas field, where plaintiff was not 
shown to be irreparably injured by op- 
eration of the order, and order did not 
operate unreasonably against him. 
Vernon’s Ann.Civ.St.Tex. art. 6049b— 
Humble Oil & Refining Co. y. Railroad 
Commission of Texas, 35 F.Supp. 573. 

Where present injury resulting from 
orders of Railroad Commission of Tex- 
as fixing and allocating allowables for 
East Texas field was clear and prac- 
tically admitted, and the only reply 
was that in future the injury under 
such order might be returned to opera- 
tors, uncertainty of such contingency 


es : E " ise x 
required three 


Railroad Commission of Texas, 
Supp. 573. 


In suit to enjoin unreasonable orders. 
of Railroad Commission of Texas fixing 


allowables in Hast Texas field, tem- 
porary injunction was denied and per- 
manent injunctions were granted, but 
entry of injunctive decrees was post- 
poned to give opportunity to decide the 
future of the case, especially whether 
appeal would be taken. Vernon’s Ann. 
Civ.St.Tex. art. 6049b; U.S.C.A.Const. 
Amend. 14.—Humble Oil & Refining Co. 
v. Railroad Commission of Texas, 35 
F.Supp. 573. 

D.C.W.Va. Taxpayers of a_ city 
seeking to enjoin collection by city of 
sewerage service charges assessed for 
purpose of liquidating bonds issued 
for construction of sewerage system 
could not invoke jurisdiction of fed- 
eral court on ground that by reason 
of prior decisions of state court up- 
holding validity of statute, under 
which bonds were issued and rates as- 
sessed, plaintiffs did not have a plain, 
speedy and efficient remedy in state 
court within meaning of Judicial Code. 
Laws W.Va.19338, 1st Hx.Sess., c. 25, as. 
amended by Laws W.Va.1933, 2nd Ex. 
Sess., c. 48; Jud.Code, § 24(1), 28 


ULS.C.A. § 41(1).—Stevenson v. City of" 


Bluefield, 39 F.Supp. 462. 

D.C.Wis. Under the provision of the 
Norris-LaGuardia Act stating that no 
federal court shall have jurisdiction 
to issue an injunction in any case 
involving or growing out of a labor 
dispute ‘“‘as herein defined’, where 
there is a conflict between the defini- 
tion of a labor dispute as set forth 
in that act and in a state statute, the 
provisions of the act control a fed- 
eral court in issuing an injunction. 
Norris-LaGuardia Act, §§ 1, 4, 5, 7, 9, 
10, 29° U.S.C.As. §§:71101; 5/104, 105% 
107, 109, 110, 113——KH. G. Shinner & 
Co.. v. Lauf, 86 F.Supp. 709. 


_ D.C.Wyo. Federal District Court has 
jurisdiction under Declaratory Judg- 
ment Act of suit seeking to have de- 
termined the constitutionality of state 
taxing statute. Jud.Code §§ 24(1), 
274d, 28 U.S.C.A. §§ 41(1), 400; Rules 
of Civil Procedure for District Courts, 
rules 8(a), 57, 28 U.S.C.A. following 
section 723c.—Morrison-Knudsen Co. y. 
State Board of Equalization of Wy- 
oming, 35 F.Supp. 553. 


App.D.C. Suit by brewery workers 
union against teamsters union and 
parent labor organization to enjoin the 
transfer of drivers of brewery wagons 
and trucks from brewers union to 
teamsters union involved a “labor dis- 
pute” within Norris-La Guardia Act 
regulating issuance of restraining or- 
ders and injunctions in cases involying 
labor disputes, notwithstanding an 
employer was not joined as a party 
and the disputants did not stand in 
the relation of employer and employee, 
where essence of the dispute was the 
right of the brewery workers union on 
the one hand and of the teamsters 
union on the other to organize the 
drivers. Norris-La Guardia Act § 1 et 
seq., and § 13(a, c), 29 U.S.C.A. § 101 
el seq. and. § “113i(a tc). Green tvs 
Obergfell, 121 F.2d 46, reversing 
Obergfell v. Green, 29 F.Supp. 589. , 

The disputants need not stand in 
relation of employer and employee for 
case to involve a “labor dispute” with- 
in Norris-La Guardia Act regulating 
issuance of restraining order or in- 
junction in cases involving labor dis- 
putes. Norris-La Guardia Act § 13(a, 
c), 29 US.C.A. § 113(a, c).—Green y; 
Obergfell, 121 F.2d 46, reversing 
Obergfell v. Green, 29 F.Supp. 589. 

The Norris-La Guardia Act was in- 
tended drastically to curtail the equity 


jurisdiction of federal courts in field 
of labor disputes. Norris-La Guardia 
Act .§) 1 eb ‘seq.; 29. USCA: 101 et 


seq.—Green v. Obergfell, 121 H.2d 46, 


4 th 


; 
q 


‘ance of 


Me al 
o enjoin transfer of drivers 
brewery wagons and trucks from 
ewery workers union to teamsters 
nion, Norris-La Guardia Act prohib- 


iting issuance of injunction in case in- 


volving labor dispute except after find- 
ings of fact by court was not complied 
with where findings purporting to con- 
form to the requirements of the Act 
were not made until seven days after 
injunction was granted. Norris-La 
Guardia Act, §§ 1, 7, 29 U.S.C.A. §§ 
101, 107—Green v. Obergfell, 121 F.2d 
46, never stag Obergfell v. Green, 29 F. 
upp. 589. ; 
cae suit to enjoin transfer of drivers 
of brewery wagons and trucks from 
brewery workers union to teamsters 
union, findings that notice of hearing 
was given to all persons against whom 
relief had been sought but not stating 
that notice was ever given to the chief 
of those public officials of county and 
city within which unlawful acts had 
been threatened or committed were in- 
sufficient to satisfy the requirements 
of Norris-La Guardia Act regulating 
issuance of injunction in case involy- 
ing labor dispute. Norris-La Guardia 
INC LIC POO BES CO Sl OC oe 
Green v. Obergfell, 121 F.2d 46, re- 
versing Obergfell v. Green, 29 F.Supp. 
9. ; 
Prades the Norris-La Guardia Act 
prohibiting, issuance of injunction in 
case involving labor dispute, in ab- 
sence of finding that public officials 
charged with duty of protecting com- 
plainant’s property were unable or un- 


willing to furnish adequate protection, 


if such requirement is not met, injunc- 
tion chould not be granted. Norris-La 
Guardia Act § 7(e), 29 U.S.C.A. § 107 
(e).—Green v. Obergfell, 121 F.2d 46, 
reversing Obergfell v. Green, 29 F. 
SRD SOE i 
UEP suit to enjoin transfer of drivers 
of brewery wagons and trucks from 
brewery workers union to teamsters 
union, record was insufficient to sup- 
port finding, required by Norris-La 
Guardia Act in order to support issu- 
injunction, that responsible 
public officers were unable or unwill- 
ing to furnish adequate protection. 
Norris-La Guardia Act § 7(e), 29 U.S. 
C.A. § 107(e).—Green V. Obergfell, 121 
F.2d 46, reversing Obergfell v. Green, 
F.Supp. f : 
oti urate enjoin transfer of drivers 
of brewery wagons and trucks from 
brewery workers union to teamsters 
union, court was without jurisdiction 
to issue injunction where, contrary to 
requirements of Norris-La Guardia Act 
findings were not made until after in- 
junction was granted, it was not found 
that notice of hearing was given to 
chief of public officials of county and 
city within which unlawful acts had 
been threatened or committed, and rec- 
ord did not sustain finding that re- 
‘sponsible public officials were unable 
or unwilling to furnish adequate pro- 
tection. Norris-La Guardia Act § 7(e), 
29 U.S.C.A. § 107(e).—Green v. Oberg- 
fell, 121 F.2d 46, reversing Obergfell 
vy. Green, 29 F.Supp. 589. 

In case involving labor dispute, the 
requirements of the Norris-La Guardia 
Act concerning jurisdiction must be 
satisfied, and im absence thereof court 
has no jurisdiction to grant relief. 
Norris-La Guardia Act § 1 et seq., 29 
U.S.C.A. § 101 et seg.—Green v. Oberg- 
fell, 121 F.2d 46, reversing Obergtell 


vy. Green, 29 F.Supp. 589. 
§ 11 ; ; 
C.C.A.Tex. Where execution was is- 


sued against independent executor of 
the will of testatrix and was levied on 
numerous interests in land as the prop- 
erty of the testatrix, and representa- 
tives of estates of testatrix and of her 
deceased husband contended that the 
property was community property un- 
der Texas law and could not be sold 
as testatrix’ separate estate, the Dis- 
trict Court which had all the necessary 
parties before it was required to in- 
quire into title, declare to which estate 
the property belonged, and remove any 
clouds from the title that might ex- 


4 


n 


er Vi enonisy Civ. 
308. 3437.—Hunt vy. Seel 


‘D.C.Mich. The Federal District 
Court in which matter was properly 
brought on an indepeadent ground 
had jurisdiction to determine validity 
of tax title, though action of eject- 
ment would likewise be open——Schram 
v. Safety Inv. Co., 39 F.Supp. 519. 

_ D.C.N.Y. Civil Procedure Rule relat- 
ing to compulsory counterclaims, which 
rule is derived from former equity 
rule, does not give federal court which 
secures jurisdiction over plaintiff's ac- 
tion in personam, jurisdiction over all 
claims which defendant may have 
against plaintiff arising out of same 
subject-matter, and does not authorize 
federal court to enjoin state court’s 
jurisdiction over pending cause insti- 
tuted by defendant after institution of 
plaintiff’s action arising out of same 
subject-matter. Rules of Civil Proce- 
dure for District Courts, rule 13(a), 28 
U.S.C.A. following section 723c; Equity 
Rule 30, 28 U.S.C.A. following seetion 
723.—Red Top Trucking Corporation 
Win Hoses Freight Lines, 35 F.Supp. 


D.C.N.Y. Federal court does not ac- 
quire jurisdiction of separate and dis- 
tinct nonfederal cause of action merely 
because it is joined in same complaint 
with federal cause of action.—RCA 
Mfg. Co. v. Columbia Recording Cor- 
poration, 36 F.Supp. 247. 

Where two distinct grounds in sup- 
port of single cause of action are al- 
leged, and federal ground is not plain- 
ly wanting in substance, federal court, 
even though federal ground is not es- 
tablished, nevertheless has jurisdiction 
to dispose of case on  nonfederal 
grounds.—RCA Mfg. Co. v. Columbia 
Recording Corporation, 36 F.Supp. 247. 

Where two separate and _ distinct 
causes of action are alleged, one only 
of which is federal in character, feder- 
al court is without jurisdiction te pass 
on nonfederal cause of action, where 
federal cause of action is not estab- 
lished—RCA Mfg. Co. vy. Columbia 
Recording Corporation, 36 F.Supp. 247. 

The federal court will retain juris- 
diction in an action when it can do so 
in order to avoid multiplicity of suits 
and to prevent hardship—RCA Mfg. 
Co. vy. Columbia Recording Corporation, 
36 F.Supp. 247. 

D.C.Onio. Federal court does not ac- 
quire jurisdiction of separate and dis- 
tinct nonfederal cause of action merely 
because it is joined in same complaint 
with federal cause of action Hydraulic 
Press Mfg. Co. v. Columbus Malleable 
Iron Co., 35 F.Supp. 603. 

Where two distinct grounds in sup- 
port of single cause of action are al- 
leged and federal ground is not plainly 
wanting in substance, federal court, 
even though federal ground is not es- 
tablished, nevertheless has jurisdiction 
to dispose of case on nonfederal ground, 
—Hydraulic Press Mfg. Co. y. Colum- 
bus Malleable Iron Co., 35 F.Supp. 603. 

Where two separate and _ distinct 
causes of action are alleged, one only of 
which is federal in character, federal 
court is without jurisdiction to pass 


on nonfederal cause of action, where 
federal cause of action is not estab- 
lished.—Hydraulie Press Mfg. Co. vy. 
Columbus Malleable Iron Co., 35 RB. 
Supp: 603. 

D.C.Or. Defendant, by seeking dis- 


missal of declaratory judgment action 
for failure to state proper grounds for 
a declaration of rights, did not “waive” 
its right to insist that the federal court 
retain jurisdiction of a controversy be- 
tween the parties—Humphrey vy. U. S. 
Fidelity & Guaranty Co., 38 F.Supp. 


224. 
§ 13 

U.S.Okl. In suit against decedent’s 
heirs to exonerate plaintiff as surety 
on defendant administrator’s bond and 
to appoint receiver of decedent’s prop- 
erty, the error in appointment of re- 
ceiver, in view of facts that surety had 
no stake in outcome of dispute among 
heirs beyond surety’s contingent right 
to exoneration and that surety sought 
the receivership not as a means to an 
end but as an end in itself, was not 


x Wager 4h eee 
a question of authori 


a “ i Y 
ty but . 
priety.—Kelleam v. Maryland Casu 
Co. of Baltimore, Md., 61 S.Ct. 595, 
versing 112 F.2d 940, certiorari grant 
ed CL SIOtS 48 pit: 

A federal court of equity shoul i 
appoint a receiver where appointment | 
is not a remedy auxiliary to some pri- 
mary relief which is sought and whic 
equity may appropriately grant, e 
pecially where rights to property 
sought to be conserved by a receiver= — 
ship are being litigated in a state 
court.—Kelleam y. Maryland Casu 7 
Co. of Baltimore, Md., 61 S.Ct. 595; = 
reversing 112 H.2d 940, certiorari 
granted 61 S.Ct. 48. Seely = 

In suit in federal district cour 
against decedent’s heirs to. enone 
plaintiff as surety on defendant. ; 
ministrator’s bond, appointment of re 
ceiver of decedent’s property was an 
abuse of discretion where surety had 
no stake in outcome of dispute amor 
heirs beyond surety’s contingent rig 
to exoneration, surety sought receive 
ship not as a means to an end but 


be 


In suit against decedent’s heirs to 

exonerate plaintiff as surety on de- 
fendant administrator’s bond and | 
appoint receiver of decedent’s propert ; 
wherein some of heirs filed a cross- 
petition, and surety had no present — 
claim to relief on its own behalf in 
the federal court, such court had no ~ 
jurisdiction to adjudicate dispute be- 
tween the heirs, where even if, on — 
the record, presence of surety % 
support a claim to diversity of citi 
ship, such diversity was lacking as be 
tween other parties, and hence o 

suit was dismissed as to surety, no ju 
risdiction would remain for any gran 
of relief under the _ cross-petition.— 
Kelleam v. Maryland Casualty Co. 0 
Baltimore, Md., 61 S.Ct. 595, reversin 
rye ne 940, certiorari granted 61 S. 
C.C.A.Okl. After court’s jurisdicti 

of the res had attached in receivershi 
proceeding, the court could decide al 
matters in dispute and decree comple 
relief, and in determining counterclaim; 
and cross-complaints, and in decreein; 
complete relief, court was within it 
jurisdiction in awarding claimants p 
sonal judgment against a trustee, as — 
owner of an undivided interest in pe 
erty constituting the res, upon a lia- — 
bility arising out of the subject matter | 
of the res.—Taylor v. Producers Pipe 
& Supply Co., 114 F.2d 785. j vig ™ 

D.C.Md. Where action for personal 
injuries was brought in federal court 
for district of Maryland by citizen of 
Massachusetts against citizens ro) 
Maryland, the court had jurisdiction _ 
of third-party defendant proceeding — 
brought by original defendants against 
a citizen of Massachusetts. Jud.Code, 
§ 51, 28 U.S:C.A. § 112; Federal Rules 
of Civil Procedure, rule 14(a), 28 U.S. 
C.A. following section 723¢c.—Malkin y. 
Arundel Corporation, 36 F.Supp. 948. 3 

Where district court properly ob- 4 
tains jurisdiction of a cause, jurisdic- 
tion is not lost because other persons 
lacking requisite diversity of citizen- | 
ship are made parties in ancillary pro- 
ceedings.—Malkin y. Arundel Corpora- 
tion, 36 F.Supp. 948. 

D.C.N.Y. In federal court, diversity 
of citizenship is not necessary to sup- 
port claim of defendant against third 
party defendant but third party pro- : ae 
ceeding is ‘ancillary’? to main action x 
and jurisdiction thereof rests on juris- 


2 


diction of main action.—Hoskie  v. ~ 
Prudential Ins. Co. of America, 39 F. ss 
Supp. 305. , < 

D.C.N.Y. Federal District Court ap- =, 


pointing receiver under creditors’ bill 
had jurisdiction to entertain petition 
of receiver for order compelling repay- 
ment to the receiver of money alleged- — 
ly representing erroneous payments 


‘a 


am 


. Where two parties had made 
demands upon insurer for payment of 
amount due under certain insurance 
- policies, insurer, under Federal Rules 
was entitled to counterclaim for inter- 
pleader, and there was no statutory 
_ jurisdictional obstacle in way of such 
a counterclaim where insurer was a 
itizen of a state different from that 
of claimants, although there was no 
diversity of citizenship between claim- 
ants. Jud.Code, § 24(1, 26), 28 U.S.C. 
A. § 41(1, 26); Federal Rules of Civil 
Procedure, rule 22, 28 U.S.C.A. fol- 
_ lowing section 723c.—Harris v. Travel- 
ers Ins. Co., 40 F.Supp. 154. 
D.C.Pa. Where third-party defend- 
ant and plaintiffs were citizens of same 
state, third-party defendant could not 
have been joined as original defendant 
in federal court, but could nevertheless 
joined as third-party defendant, and 
f tiffs could assert_claim against 
im. Federal Rules of Civil Procedure, 
rule 14, 28 U.S.C.A. following section 
723¢c.—Sklar v. Hayes, 1 F.R.D. 594. 
Controversies presented by plaintiffs’ 
sertion of claims against third-party 
_ defendants are within ancillary juris- 
diction of courts, just as are con- 
Kis troversies presented by third-party 
ie complaints. Federal Rules of Civil Pro- 
cedure, rule 14, 28 U.S.C.A. follow- 
Ate section 723¢c.—Sklar v. Hayes, 1 
F.R.D. 594 


.C.Va. An action by divorced wife 
f retired naval officer against the offi- 
: cer and navy paymaster to collect un- 
_ paid alimony allegedly due under a 
_ divorcee decree of’ the District Court 
of the United States for the District 
of Columbia, could not be maintained 
in Federal district court as an ancil- 


y 
ur 
rears 


"i -Va. Federal courts have juris- 
diction to enforce and protect their de- 
crees by injunction, irrespective of 
amount in controversy or citizenship of 
ees to ancillary proceeding.—In re 
Maryland Coal Co. of West Virginia, 
6 F.Supp. 142. 
~D.C.W.Va. A federal court having 
- jurisdiction to sell realty may restrain, 
_ by ancillary proceeding, attack on title 
or purchaser under such court’s de- 
cree by suit or proceeding brought in 
state court by party to original suit.— 
In re Maryland Coal Co. of West Vir- 
ginia, 36 F.Supp. 142. 


4 

— p.C.Miss. A writ of prohibition can- 
not run from the Federal District Court 
to a state court. Jud.Code § 234, 28 
U.S.C.A. § 342.—Downing v. Davis, 34 
F.Supp. 872. 

Where petitioner, seeking writ pro- 
hibiting issuance of search warrants 
by a state justice of the peace and the 
serving of them by a constable outside 
his own district, claimed that his prop- 
erty was being taken without due proc- 
ess of law and that he was being de- 
prived. of his liberty, before federal 
— eourt could act it was necessary for 
petitioner to show that state courts 
were not adequate to give him relief, 
_ or that the state courts had arbitrarily 
refused to do so. Jud.Code, § 234, 28 
_—s«OUAS.C.A. § 342; U.S.C.A. Amends. 4, 5, 

4) 14.—Downing v. Davis, 34 F.Supp. 872. 
The Federal District Court lacked 
jurisdiction to issue writ prohibiting a 
state justice of the peace from issuing 
- search warrants and a state constable 
from serving them outside his own dis- 
trict, where petitioner had adequate 
remedy in state courts to correct any 
unwarranted assumption of jurisdic- 
tion by a justice of the peace. Code 
Miss.1930, § 2358; Jud.Code § 234, 28 
U.S.C.A. § 342.—Downing y. Davis, 34 
F.Supp. 872. 


made by the receiver.—Prudential Ins. _ 


m 
board appointed under Selective Tra $ 
ing and Service Act to permit plaintiff — 
to change date of plaintiff's birth as 
stated on his registration card and 
questionnaire, when considered as an 
action for a writ of mandamus was 
required to be dismissed for lack of 
jurisdiction, since a federal District 
Court has no jurisdiction of original 
proceedings seeking relief by manda- 
mus. Selective Training and _ Service 
Act of 1940, §§ 1 et seq., 2, 50 U.S.C. 
A. Appendix, §§ 301 et seq., 302; Jud. 
Code § 24, 28 U.S.C.A. § 41.—Dick v. 
Tevlin, 37 F.Supp. 836. | 

An action for a writ of mandamus is 
not an “action at law” or a “suit in 
equity” under the Federal Judicial 
Code provisions respecting original ju- 
risdiction of federal District Courts. 
Jud.Code, § 24, 28 U.S.C.A. § 41.—Dick 
v. Tevlin, 37 F.Supp. 836. 

D.C.Okl. Under Oklahoma law, the 
owner of special improvement bonds 
may institute an action against a mu- 
nicipality. and have determined the 
amount due by the municipality on 
account of paving improvements abut- 
ting municipally owned property in 
paving improvement districts, but no 
personal judgment can be _ rendered 
against the municipality, and the puh- 
licly owned property used for public 
purposes cannot be subjected to forced 
sale to satisfy special improvement 
bonds, and the remedy is the deter- 
mination of the amount of liability of 
the municipality, without rendering a 
personal judgment therefor after which 
the court may entertain question of 
ancillary mandamus in aid of its ex- 
isting jurisdiction, if the requisite 
levies are not made by city.—Hovenden 
vy. City of Bristow, 34 F.Supp. 674. 

D.C.Pa. District Courts have no 
original mandamus jurisdiction except 
that which has been specially conferred 
upon them by statute.—U. 8. v. Roll- 
nick, 33 F.Supp. 863. 
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D.C.Ga. The federal court, even in 
matters of strict probate, in adminis- 
tering rights of citizens of other states 
will enforce such remedies as the state 
law, statutory or customary, gives to 
the citizens of the state—Park v. 
Park, 37 F.Supp. 185. 

Where a suit in equity may be main- 
tained in the state court, the same suit 
can be maintained in federal court hav- 
ing jurisdiction in other respects,—Park 
v. Park, 37 F.Supp. 185. 

D.C.N.J. The federal District Court 
sitting in New Jersey had jurisdiction 
of an action for death benefits under 
Louisiana Employers’ Liability Act, 
since there was no intention of restrict- 
ing jurisdiction of such actions to 
Louisiana courts. Acts La. No. 242 of 
1928, p. 358, § 8, subd. 2.—Franzen vy. 
E. I. Du Pont De Nemours & Co., 36 
F.Supp. 375. } 

D.C.Pa. A federal court may in a 
proper case enforce state laws but such 
principle is applicable only when the 
state legislation creates or establishes 
a substantive right.—Voutrey vy. Gener- 
al Baking Co., 39 F.Supp. 974. 

An action under the Fair Labor 
Standards Act for wages due to em- 
ployees could be maintained in the 
federal court without requiring em- 
ployee to resort to arbitration pursuant 
to contract between union and employ- 
er, as required by Pennsylvania stat- 
ute, since such statute was a ‘remedial 
statute’ and the federal court would 
not enforce it, but would follow the 
federal rule which would not allow re- 
linquishment of federal court jurisdic- 
tion to permit enforcement of the arbi- 
tration agreement. 5 P.S.Pa. § 162; 
Fair Labor Standards Act, §§ 6, 7, 16, 
29 U.S.C.A. §§ 206, 207, 216; National 
Labor Relations Act, § 2, 29 U.S.C.A. 
§ 152.—Voutrey y. General Baking Co., 
39 F.Supp. 974, 

D.C.Pa. The remedial right to pro- 
ceed in a federal court sitting in equity 
cannot be enlarged by a state statute 
and the federal court may therefore be 
obliged to deny an equitable remedy 
which the plaintiffs might have secured 
in a state court.—Voutrey y. General 
Baking Co., 39 F.Supp. 974. 


_©.0.A.Ariz, Wher 
Court for District o 

er to decide relative I 
Mexico water users and 4 
users in stream which commenced | 
New Mexico and flowed through Ari- 
zona, court was capable of enforcing 


its decree against such users and their 


successors regardless of whether the 
decree was regarded as one strictly or 
quasi in rem or in personam as to 
them.—Brooks v. U. S., 119 F.2d 636, 
certiorari denied 61 S.Ct. 1116, 313 U. 
S. 594, 85 L.Ed. =a : 

D.C.Del. A defendant which was: 
sued in the wrong district could not, 
over its objection, be held to answer 
in such district by reason of any sub- 
sequent amendment or shift of position 
by plaintiff.—Malcolm v. MacDonald, 37 
F.Supp. 580. 

D.C.D.C. Federal rule providing that 
every defense shall be asserted in re- 
sponsive pleading except that lack of 
jurisdiction and improper venue may at 
option of pleader be made by motion, 
gives right. to raise questions regarding 
jurisdiction by motion or by answer at 
the option of the pleader. Federal 
Rules of Civil Procedure, rule 12(b), 28 
U.S.C.A. following section 723¢.—Kauf- 
man v. U. S., 35 F.Supp. 900. 

D.C.Ky. Statutes controlling venue 
of actions are as much for the protec- 
tion of the defendant as they are for 
the convenience of the plaintiff.—Rich- 
ard vy. Franklin County Distilling Co., 
38 F.Supp. 5138. 

D.C.Md. If action by seaman under 
Jones Act to recover for personal in- 


juries is brought in federal court on 


the common-law side, the venue pro- 
vision must be observed. Jones Act, 
§ 338, 46 U.S.C.A. § 688—Bennett v. 
Standard Oil Co. of New Jersey, 33 F. 
Supp. 871. : 

D.C.Md. Venue statutes which spec- 
ify in what districts particular actions 
may be brought and which are juris- 
dictional and not merely a privilege to 
a party for his convenience, must be 
strictly followed.—Vogel v. Crown Cork 
& Seal Co., 36 F.Supp. 74. 


D.C.N.Y. The federal rule that all 


process other than a subpoena may be 
served anywhere within territorial 
limits of the state in which district 
court is held is procedural and does 
not affect defendant’s substantive rights 
of venue and. jurisdiction. Federal 
Rules of Civil Procedure, rule 4(f), 28 
U.S.C.A. following section 723¢.—Sal- 
vatori v. Miller Music, 35 F.Supp. 845. 


D.C.N.Y. The United States Immi- 
gration Station on Ellis Island, in the 
New York Harbor, is within territorial 
jurisdiction of the United States Dis- 
trict Court for the Southern District 
of New York.—U. S. v. De Gregori, 39 
F.Supp. 53. ; 


D.C.N.Y. The benefits of the Jones 
Act are available at law and in admir- 
alty, but the venue requirements of the 
act must be complied with in either 
forum. Merchant Marine Act 1920, § 
33, 46 U.S.C.A. § 688.—Joralemon vy. 
ee Atlantic S. S. Co., 39 F.Supp. 
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C.C.A.Okl. While parties eannot: 
confer substantive jurisdiction by con- 
sent, they may waive the lack of prop- 
er venue.—Lopata v. Handler, 121 F.2d 
938, dismissing appeal 37 F.Supp. 871. 

D.C.Ala. The federal statute giving 
federal District Court original jurisdic- 
tion of civil suits between citizens of 
different states if subject matter in con- 
troversy exceeds $3,000, invests each of 
the District Courts with general juris- 
diction of all civil suits between citi- 
zens of different states if the matter 
in controversy is of the requisite pe- 
cuniary value, and federal statute pro- 
viding that suit shall be brought only 
in district of residence of either plain- 
tiff or defendant, if jurisdiction is 
founded only on the fact that the ac- 
tion is between citizens of different 
states, does not detract from such gen 
eral jurisdiction, but merely accords 
to the defendant a personal privilege 
respecting the venue, Jud.Code §§ 24 


(1),,,51,..28, U.S.C.A, $8 41 (1), hon 


re eee 
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) “statute providing that 
whe state contains more than one 
district, every suit not of a local na- 
ture, in the District Court thereof, 
against a single defendant, inhabitant 
of the ates must be brought in the 
district where he resides. Jud.Code § 
. 62, 28 U.S.C.A. § 113; Federal Rules of 
Civil Procedure, 28 U.S.C.A. following 
section 723c; Smith-Hurd Stats.Ill. c¢. 
110, § 125 et seq.—Martin y. Lain Oil 
& Gas Co., 36 F.Supp. 252. 

D.C.1ll. Whether the District Court 
has jurisdiction to hear and _ deter- 
mine a case depends upon allegations 
of plaintiff's complaint, and whether 
one may maintain an action in a fed- 
~ eral court depends on whether he can 
_ state in his complaint a cause of action 
which brings it within some one of 
the classes of actions of which the 
statutes give federal courts jurisdic- 
tion.—Grip Nut Co. v. Sharp, 40 F. 


Supp. 80. 
 D.C.Ky. The right of a defendant to 
~ - object to venue or place of trial is not 
affected by the fact that a codefendant 
a is properly before the court.—Richard 
v. Franklin County Distilling Co., 38 
F.Supp. 513. 

Provision of Judicial Code that if 
there are two or more defendants re- 
siding in different districts of the state, 
action may be brought in either dis- 
trict, has reference to defendants who 
are inhabitants of the state and who 
reside in different districts of such 
state. Jud.Code, § 52, 28 U.S.C.A. § 
— 113.—Richard v. Franklin County Dis- 
tilling Co., 38 I’.Supp. 513. 

D.C.Ky. Though question of venue 
of independent proceeding by cross-bill, 
- filed by defendants in interpleader ac- 
tion, for personal judgment against co- 
- defendants residing outside District 
~Court’s jurisdiction, may be waived by 
_ cross-defendants’ failure to answer or 
-_ object, court must acquire jurisdiction 
over cross-defendants’ persons before 
claim for personal judgment can be ad- 
- judicated. Jud.Code § 24(26), as amend- 
med Jan. 20, 1936, and § Bil, 2 SMMUOESO! 
A. § 41(26), and § 112. —Stitzel- Weller 
Distillery v. Norman, 39° F.Supp. 182. 
: D.C.La. The Federal District Court 
of district wherein action is brought to 
‘enjoin administrator, regional director, 
and acting supervising inspector of 
Wage and Hour Division of Depart- 
_ment of Labor from issuing subpoenas 
‘jn proceeding to force complainant to 
ot - conform with Fair Labor Standards 
Act is without jurisdiction of persons 
- of administrator and regional director, 
- where neither is inhabitant of, nor has 
official residence in, such district or 
state wherein it is located, so that their 
joint motion to dismiss complaint on 
a such ground must be granted, since 
legal issuance of injunctive process 
against them is impossible. Jud.Code 
; He 51=-54,-28 U.S.C.A. . §§ 212-1153 29 

S.C.A. § 201. et seq.—New Orleans 
> Ptuate Patrol Service v. Fleming, 33 
F.Supp. 856. 
. D.C.La. An action for injuries sus- 

tained in automobile collision by plain- 
_ tiffs having residence in the Western 
4 District of Louisiana against truck 
™ 


owner and liability insurer who were 
- not residents of that. state was proper- 
ly brought to the federal District Court 
a for Western District of Louisiana. 
» Jud.Code § 51, 28 U.S.C.A. § 112(a).— 
*y Williams v. James, 34 F.Supp. 61. 


The federal District Court for the 
Western District of Louisiana had pow- 
er to entertain an action for injuries 
sustained in automobile collision in 

that district where there was diversity 
of citizenship and the amount at issue 
Be over $3,000. Jud.Code § 24, 28 U. 
$.C.A, § 41.—Williams v. James, 34 F. 
Supp. 61. 
 D.C.La. Where a_ district contains 
more than one division, every suit not 
of a local nature against a single de- 
fendant must be brought in the divi- 
sion wherein he resides unless the priy- 
ilege is waived. Jud.Code § 53, 28 U.S. 


D. 
gener: ; venue statute pro 
action must be brought” in Vatalet of 
which defendant is an inhabitant is to 
serve the reasonable convenience of the 
defendant. Jud.Code § 51, 28 U.S.C.A. 
§ 112. eye v. Crown Cork _& Seal Co., 
36 F.Supp. 

D.C.N.Y. as action against Commis- 
sioner of Immigration and Naturaliza- 
tion to compel issuance of new certifi- 
cate of citizenship was required to be 
instituted in district in which defend- 
ant was an inhabitant where there was 
no suggestion that the action was pred- 
icated on diversity of citizenship. Jud. 
Code, § 51, 28 U.S.C.A. § 112.—Juell 
vy. Commissioner of Immigration and 
See et es 37 F.Supp. 533. 

C.N.Y. In seaman’s action under 
Toned Act for personal injuries, the de- 
fendant employer may waive require- 
ments of venue. Jones Act, 46 U.S.C.A. 
§ 688.—Burris v. Matson Nay. Co., 37 


_ F.Supp. 648. 


The fact that defendant employer in 
the past had not objected to Southern 
District of New York as venue of ac- 
tions against it under provisions of 
Jones Act did not “estop’’ defendant 
employer from asserting privilege in 
present case to be sued in the court of 
the district in which it resided or in 


which its principal office was located. 


Jones Act, 46 U.S.C.A. § 688.—Burris v. 
Matson Navy. Co., 37 F.Supp. 648. 

D.C.N.Y. Although Postmaster Gen- 
eral’s private residence was in the 
Southern District of New York, his of- 
ficial residence was in Washington, D. 
C., and during his tenure of office he 
was an “inhabitant”? of the District 
of Columbia, and action to enjoin en- 
forcement of postal fraud order could 
be maintained only in the District of 
Columbia, and could not be maintained 
in the federal court for the Southern 
District of New York, even though the 
Postmaster General was served with 
subpcena in such district. Jud.Code § 
51, 28 U.S.C.A. § 112.—Smith v. Farley, 
38 K.Supp. 1012. 

Where motion to dismiss action to 
enjoin enforcement of postal fraud or- 
der was required to be granted as to 
the Postmaster General, who was an 
indispensable party to the action, be- 
cause the action was maintainable only 
in the District of Columbia, the mo- 
tion was also required to be granted 
as to the Postmaster of the City of 
New York. 39 U.S.C.A. § 259; Jud. 
Code § 51, 28 U.S.C.A. § 112.—Smith 
y. Farley, 38 F.Supp. 1012. 

D.C.Ohio. The Secretary of Labor 
could not be required to respond to 
suit in the federal District Court for 
the Northern District of Ohio, Hast- 
ern Division, in absence of consent 
or waiver of her right to be sued in 
the district of her residence.—Grandillo 
v. Perkins, 36 F.Supp. 546. 

D.C.Ohio. The question of jurisdic- 
tion was raised by defense in answers 
that amended complaint failed to state 
cause of action over which District 
Court had jurisdiction, and would be 
determined before any further proceed- 
ings were taken in the case.—Railroad 
Yardmasters of North America y. Pitts- 
burgh & L: E. R. Co., 39 F.Supp. 876. 

D.C.Pa. In an action under the Jones 
Act, where benefits of the act are sought 
in a proceeding on the law side, the 
respondent must be a resident of, or 
have his principal place of business in, 
the district. Jones Act, 46 US.CA. § 
688.—The Swiftarrow, 34 F.Supp. 541. 

D.C.Wis. The District Court of the 


“United States for the Hastern District 


of Wisconsin would have no power to 
compel appearance of Postmaster Gen- 
eral or any other federal executive offi- 
cer, unless there was some specific au- 
thority which would make such officer 
amenable to jurisdiction outside the 
District of Columbia.—Ernest vy. Fleiss- 
ner, 38 F.Supp. 326. 
§ 23 

C.C.A.Md. Before statute which per- 
mits action in federal court in district 
in which property is situated may be 
successfully invoked by a litigant, it 
must be shown that the action is one 


ay 


) a qu 
on, or claim — Ae the title to 
or to remove some Tnenntbanee 
cloud upon title to property, — my 
proceeding is in aid of some | 


in question, and not a proceedin 
create for the first time a claim to 
property, and that the propert 
question has a situs within the district 
in which the action is brought. 
Code § 57, 28 U.S.C.A. § 118.—M 
len v. National Cash ee Co. 
F.2d 877, 


under laws of Meee tee is 


of statute which permits action sins 
district in which property is situa 
so that federal District Court of 


tion to cancel stock. Jud.Code § 
U.S.C.A. § 118; Code Pub.Ge sue 
Md.1924, art. 23, §§ 38-60.—McQuillen _ 
v. National Gash Register Co., 11 
877, affirming 27 F.Supp. 639, LS 
C.C.A.N.Y. The District Court for tl 
Southern District of New York, | 


fices, had jurisdiction of action bro 
by brakeman under the Federal 
ployers’ Liability Act, even thou. ; 
railroad did not run ‘into the te ce ; 
constituting the Southern Distr 
New York. Federal Employers’ 
bility Act, 45 U.S.C.A. § 51 abl 
Schilling y. Delaware & H. R. Corp: 
tion, 114 F.2d 69. : 
The 


fixed character, lying Vee in one d 
trict and partly in another, ma 
brought in District Court of ei 
district, and statute providing for 
ice of summons on absent defenda 
in suits to enforce liens, apply — , 
tion between citizens of different states 
to impress trust on real and personal. 
property with fixed situs in two 
tricts; statutes respecting suits agai: 
several defendants, one or mor 
whom are neither inhabitants of nor 
found within district wherein s S 
brought, and respecting venue of 
tions between citizens of different st 
being inapplicable. Jud.Code §§ 50, 
55, 57528 US: CoAY S$) esos 116. F% 
118.—Kelleam v, Maryland Casualty, Cosy 
of Baltimore, Md., 112 F.2d 940, 
tiorari granted 61 S.Ct. 48. 
C.C.A.Pa. A New Jersey corporati 
doing business in Pennsylvania in com- 
pliance with Pennsylvania statutes r 
lating to foreign corporations, could } 
sued in Pennsylvania federa 
eourt, situated in county ? 
plaintiff's right of action arose a 
service on corporation’s cashier 
siding in such county, in accorda 
with Pennsylvania statute. 
51, .'28 U.S.C.A. h 
1310; 
v. 
America, 113 F.2d 567 
C.C.A.Tex. The Texas statute ma 
ing foreign corporation’s designation (org 
resident agent effective for four yeal 
after corporation was authorized to do 
business in the state was applicable 
only to causes of action arising within — 
Texas. Vernon’s Tex.Civ.St.1936, art. 
2031la.—Stephens vy. Richman & Sam- 
uels, 118 F.2d 1011. 4 


C.C.A.Tex. Where New York corp - 
ration did not assume in Texas, or as- 
sume elsewhere to pay in Texas, the 
partnership liabilities sued on, and did 
not agree in Texas to pay for plaintiff's 
services, and accountings to plaintiff 
were made in New York by agreement, 
Texas federal District Court had no : 
jurisdiction of action against such cor- ¢q 
poration, brought after it was no long- 
er doing business in Texas. Vernon’s 
Tex.Civ.St.1936, art. 2031a.—Stephens 
vy. Richman & Samuels, 118 F.2d 1011. ‘ 

D.C.Del. Corporations organized un- 
der the laws of Delaware and domi- 
ciled and resident in Delaware are sub- 
ject to the jurisdiction of the District 
Court for the District of Delaware.— 
U. S. v. Phillips Petroleum Co., 36 F. 
Supp. 480. 

Under the general venue section vf 
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Judicial Code prohibiting the 

person in any other district than that 

mes whereof he is an inhabitant, a corpora- 
ye tion is an inhabitant of the state of 
its creation. Jud.Code § 51, 28 USS. 
OWA 112.—U. S. vy. Phillips ' Petro- 
leum Co., 36 F.Supp. 480. 

Under the Elkins Act and the gen- 
eral venue section of the Judicial Code, 
an action by the United States against 
Delaware corporations domiciled and 
resident in Delaware to enjoin the 

- paying and acceptance of rebates was 
properly brought in the Federal Dis- 
trict Court for the District of Dela- 
ware. Jud.Code, § 51, 28 U.S.C.A. § 
AD nterstate Commerce Act, 
6(7), 49~U.S.C.A. §§ 2, 6(7); Elkins 

— Act, § 3, as amended, 49 U.S.C.A. § 43. 

> —U: S: v. Phillips Petroleum Co., 36 F. 

De Supp. 480: 

a An action by the United States 

against Delaware corporations domi- 
 ciled and resident in Delaware seeking 

Pel the forfeiture under the Hlkins Act of 

three times the sum of money or oth- 
er valuable consideration received or 
accepted as rebates was properly in- 
stituted in the Federal District Court 
for the District of Delaware. Jud. 
b 8, 9), as amended, 28 
U.S.CiA.: § 8, Elkins Act § 

' 1(3); as 

U.S: 


; 9) 5 
amended, 49 U.S.C.A. § 41(3). 
—U. v. Phillips Petroleum Co., 36 

F.Supp. 480. 
 D.C.Il. The proper venue of an ac- 
tion under the Fair Labor Standards 
- Act of 1938 against corporate employer 
which was an inhabitant and resident 
of the Southern Division, Southern Dis- 
trict of Illinois, with its office and prin- 
cipal place of business in that district, 
was in the Southern District of Illinois. 
 wsud.Code § 52, 28 U.S.C.A. § 113.—Mar- 
- tin v, Lain Oil & Gas Co., 36 F.Supp. 

+ AB 

aN D.C.Ky. Although federal District 
Court for Western District of Kentucky 
pe did not have jurisdiction over a defend- 
ant which was a foreign corporation 
engaged in business in the Wastern 
District of Kentucky, the court was not 
deprived of jurisdiction to proceed 
with the action as to another defendant 
over which the court had jurisdiction. 
Jud.Code, §§ 50, 51, 28 U.S.C.A. §§ 111, 
(112.—Richard v. Franklin County Dis- 
tilling Co., 38 F.Supp. 513. 
Dp.C.Ky. Venue of action by plaintiff 
: who was resident of the Western Dis- 
trict of Kentucky against two foreign 
corporations which were engaged in 
: business in Kentucky was in the West- 
ern District where plaintiff resided, 
since defendants were not ‘‘residents’’ 
of the state of Kentucky. Jud.Code, § 
51, 28 U.S.C.A. § 112.—Richard v. 
Franklin County Distilling Co., 38 F. 
Sunvp. 513. 

Under provision of Judicial Code that 
if there are two or more defendants 
residing in different districts of the 
state, action may be brought in either 
- district, plaintiff who was resident of 

Western District of Kentucky could not 

bring action against foreign corpora- 

tion which was engaged in business in 
the Eastern District of Kentucky, since 
the provision referred only to defend- 
ants who were residents of the state, 

and the foreign corporation was not a 

“resident” of Kentucky. Jud.Code, §§ 

61, 52, 28 U.S.C.A. §§ 112, 113.—Rich- 
ard v. Franklin County Distilling Co., 

38 F.Supp. 513. 

D.C.La. The designation of secretary 
of state as agent for service of process 
by a foreign automobile liability insur- 
er amounted to a waiver of the statu- 
tory privilege conferred on the insurer 
by statute providing that civil suits in 
‘District Court should be brought only 

Se ay district of residence of either the 
plaintiff or the defendant where juris- 
diction is founded on diversity of citi- 
5 genship. Jud.Code § 51, 28 U.S.C.A. 

Pea) Act’ La.” No. 55 of '1930:'Act 
Wa. No, ‘106 lof 1898; art! 2; § 1.—wWwil- 
liams v. James, 34 F.Supp. 61. 

D.C.La. Where federal court’s juris- 
diction depends exclusively on diversity 
of citizenship, a defendant corporation 
ean be sued only in the state of its 
incorporation or in the district of the 
plaintiff’s residence. Jud.Code § 24, as 


pis 
~ 


bringing of a civil action against any 


Co., 36 F.Supp. 


Action by plaintiffs who resided in 
Pastern District of Louisiana against 
foreign automobile liability insurer, 
which was brought in federal court on 
ground of diversity of citizenship, was 
properly brought in the DWastern Dis- 
trict of Louisiana. Jud.Code § 24, as 


amended, 28 U.S.C.A. 41.—Anderson 
vy. Standard Accident Ins. Co., 36 F. 
Supp. 7. 


Action by plaintiffs who resided in 
New Orleans division of the Eastern 
District of Louisiana against foreign 
automobile liability insurer, based on 
diversity of citizenship, could be 
brought in the Baton Rouge Division of 
the district since only requirement was 
that the plaintiffs bring the suit in the 
district of their residence. Jud.Code §§ 
24, 51, as amended, § 58, 28 U.S.C.A. 8§ 
41, 112, 119.—Anderson y.. Standard 
Accident Ins. Co., 36 F.Supp. 7. 


D.C.La. An action against foreign 
automobile liability insurer, based on 
diversity of citizenship, which was 


brought in the Eastern District of 
Louisiana wherein the plaintiffs resid- 
ed, was not required to be brought in 
the Baton Rouge Division of District 
because’ the corporation had for its 
agent for service of process the Secre- 
tary of State whose domicile was in 
Baton Rouge, since the foreign corpo- 
ration did not “‘reside’ within the dis- 
trict and the statute requiring an ac- 
tion against a single defendant to be 
brought in the division wherein he re- 
sides was therefore inapplicable. Jud. 
Code §§ 24, 51, as amended, and §§ 52, 
53, 28 U.S.C.A. -§§ 41,, 112-114; Acts 
La. No. 105 of 1898-——Anderson vy. 
pga dent Accident Ins. Co., 36 F.Supp. 


D.C.Md. Under general venue _ stat- 
ute providing that action must be 
brought in district of which defend- 
ant is an ‘inhabitant’, a corporation is 
an ‘‘inhabitant’” of only that. state 
where it is incorporated. Jud.Code § 
51, 28 U.S.C.A. § 112.—Vogel v. Crown 
Cork & Seal Co., 36 F.Supp. 74. 

D.C.Mo. In _ subcontractors’ 
against contractor and surety, which 
were corporations, under contractor’s 
bond given to United States under stat- 
ute concerning construction of public 
buildings, District Court did not have 
jurisdiction of count wherein subcon- 
tractor sought damages for alleged 
breach of contract by defendants. 40 
U.S.C.A. §§ 270a to 270c; Jud.Code § 51, 
28 U.S.C.A. § 112.—U. S., for Use and 
Benefit of Lichter v. Henke Const. Co., 
35 F.Supp. 388. 

In subcontractors’ action against 
principal contractor and surety, which 
were corporations, under contractor’s 
bond given to United States under stat- 
ute concerning construction of public 
buildings, provisions of statute fixing 
jurisdiction of actions on surety bonds 
did not entitle subcontractors to bring 
surety into District Court on count for 
damages for alleged breach of contract. 
40 U.S.C.A. §§ 270a to 270c; 6 U.S.C.A. 
§ 10—U. S.,\ for Use and Benefit of 
nen | vy. Henke Const. Co., 35 F.Supp. 

D.C.Mo. Under statute fixing venue 
in ordinary cases where there is a 
diversity of citizenship, a nonresident 
corporation may not be sued in federal 
courts without its consent in state in 
which it is merely doing business, ex- 
cept by citizen of such state in district 
of which citizen is inhabitant. Jud. 
Code § 51, 28 U.S.C.A. § 112.—U. S., 
for Use and Benefit of Lichter v. Henke 
Const. Co., 35 F.Supp. 388. 

D.C.N.J. An action in the federal 
District Court of New Jersey by stock- 
holders of a New Jersey national bank 
in liquidation seeking ratable distribu- 
tion of proceeds of assets remaining 
in the hands of the Comptroller of 
the Currency and the receiver appoint- 
ed by him without deduction of inter- 
est on approved or adjudicated claims 
of creditors was not a ‘‘proceeding by 
a national banking association” with- 
in statute permitting such a proceeding 
to be had in the district where the as- 
sociation is located, and service of sum- 


action 


erson V. “mong nat 
citizen, anc 


of Columbia, - 


rules 4, 23, 28 U.S.C.A. following sec- 
tion 723¢c.—Stein vy. Delano, 35 F.Supp. 
260. 

D.C.N.Y. In seaman’s action against 
employer for injuries under the Jones 
Act, where summons and complaint 
were served at employer’s principal 
place of business in Southern District 
of New York, the action should have 
been brought in such district. Jones 


Act, 46 U.S.C.A. § 688:—Zwerling v. 
New York & Cuba Mail S. S. Co., 33 
F.Supp. 721. 


D.C.N.Y. Under statute placing venue 
of an action under the anti-trust law 
against a corporation in any judicial 
district wherein corporation transacts 
business, the quantum of business 
which must be transacted by a corpo- 
ration in a district to place venue of 
an action under the anti-trust acts is 
less than the “doing business’? which is 
necessary to sustain the service of 
process. Clayton Act, § 12, 15 U.S.C.A. 

22.,—Lechler Laboratories v. Duart 
Mfg. Co., 35 F.Supp. 839. 

A corporation, to be “transacting 
business” within local judicial district 
under anti-trust venue statute must be 
transacting business within the district 
of a “substantial character’, and mere 
fact that some business is done is not 
enough. Clayton Act, § 12, 15 U.S.C.A. 
§ 22.—Lechler Laboratories v. 
Mfg. Co.; 35: F.Supp. 839. 

Evidence failed to show that com:* 
pany, incorporated in Missouri and 
having its principal office in St. Louis, 
Mo., which engaged in manufacture and 
sale of beauty parlor equipment, was 
“transacting business” within Southern. 
District of New York under anti-trust 
venue statute, where it was shown only 
that company had one dealer in New 
York through whom some local busi- 


ness was done, and there was no show-~* 


ing with respect to amount of business 
done by dealer with company. Clayton 
Act, § 12, 15 U.S.C.A. § 22.—Lechler 
Laboratories v. Duart Mfg. Co., 35 F. 
Supp. 839. 

D.C.N.Y. A corporation ‘“resides’’, 
for requirements of venue, in the state 
of its incorporation.—Burris vy. Mat- 
son Nay. Co., 37 F.Supp. 648. 

D.C.N.Y. Under provision of Jones 
Act that jurisdiction of an action at 
law by a seaman for personal injuries 
“shall be under the court of the dis- 
trict in which the defendant employer 
resides or in which his principal of- 
fice is located”, 
employer was “doing business” within 
Southern District of New York was not 
sufficient to authorize seaman’s action 
in such district, where it appeared that 
principal office of defendant employer 
was elsewhere. Jones Act, 46 U.S.C.A. 

688.—Burris v. Matson Nav. Co., 37 
F.Supp. 648. 

D.C.N.Y. A motion by defendant re- 
siding in Oregon to dismiss cause of 
action of plaintiff residing in New Jer- 
sey on ground of improper venue 
would be granted in view of statute 
affording defendant the privilege under 
such circumstances of insisting that 
suit be maintained in district of his 
residence. Jud.Code § 51; 28 U.S.C.A. 

112.—Geismar y. Bond & Goodwin, 


motions of foreign 
corporate defendants to dismiss cause 
of action of plaintiff residing in New 
Jersey on ground of improper venue 
would be granted, where foreign cor- 


porations did not have principal place} 


of business in Southern District of New 
York, and business activities of foreign 
corporations as disclosed by affidavits 
did not.constitute doing business with- 
in such district to extent required to 
preclude foreign corporations trom ob- 
jecting to suit in such district. Jud. 
Code § 51, 28 U.S.C.A. § 112.—Geismar 
v. Bond & Goodwin, 89 F.Supp. 5386. 

D.C.Ok], Domestic corporation is a 
“resident” of district wherein princi- 
pal place of business is located, and 
rederal Vistrict Court for another dis- 


Duart- 


proof that defendant - 
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A. W. Stickle & Co., 36 F.Supp. 782. 
- D.C.8.C. In order to hold a foreign 
corporation within the jurisdiction of 
a state or district court, it must appear 
that the corporation is doing business 
within the state or district.—Merrimon 
ae puddle: Hiulbbell; Inc., 36 F.Supp. 


App.D.C. ‘An action for a decree as- 
certaining and declaring plaintiff's in- 
terest in property and requiring de- 
fendants to execute conveyances neces- 
_, sary to effectuate the equities and 
 Yights of the parties was erroneously 
dismissed on ground that trial court 
had no jurisdiction because lands were 
located in Maryland, where the proper 
parties were before the court, since in 
such a case it is within the court’s 
power to make a decree on an equity 
subsisting between the parties respect- 
- ing property situated out of the juris- 
pees ens ardley) v. Backer, 121 F.2d 


§ 27 

D.C.Ky. Whether an action comes 
within statute which authorizes main- 
tenance of a suit to enforce any legal 
or equitable lien upon or claim to 
real or personal property in court of 
district wherein property is situated, 
must be determined from nature of 
claim asserted and character of relief 
— sought, Jud.Code § 57, 28 U.S.C.A. § 
—118—Dan Cohen Realty Co. v. Na- 
piopal Savings & Trust Co., 36 F.Supp. 
536. J 
The mere fact that a suit relates 
to, or in some manner may affect, real 
or personal property located within a 
district, is not sufficient to bring it 
within narrow confines of statute au- 
thorizing maintenance of a suit to en- 
force any legal or equitable lien upon 
or claim to real or personal property 
in court of district wherein property 
is situated. Jud.Code § 57, 28 U.S.C.A. 
§ 118.—Dan Cohen Realty Co. vy. Na- 
tional Savings & ‘Trust Co. 36 F. 
Supp. 536. 

An action to specifically perform an 
executory contract to make a_ lease, 
or to recover damages, for breach, 
was not maintainable in federal court 
of district of which neither plaintiff 
nor defendants were residents under 
statute authorizing maintenance of a 
suit to enforce any legal or equitable 
lien upon or claim to real or personal 
property in court of district wherein 
property is situated, since no present 
or subsisting “lien’ or ‘‘claim” to 
property was asserted, and all_ the 
wrong complained of was the refusal 
to, execute lease, and only relief asked 
was that defendant should be com- 
elled to execute the lease which called 
or a decree operative against defend- 
ants in person only. Jud.Code § 57, 28 
U.S.C.A. § 118.—Dan Cohen Realty Co. 
vy. National Savings & Trust Co., 36 
F.Supp. 536. 
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D.C.Ohio. Generally, federal juris- 
‘ diction terminates whenever real and 


~ substantial basis for such jurisdiction 
disappears. Jud.Code, §§ 24(1) (a, b), 
PSmsimas, USCA. §§ 411), (a, Den ws; 
80.—Solanics vy. Republic Steel Corpo- 
ration, 34 aes poe 


3 C.C.A.Mo. A “controversy” in the 

constitutional sense must be one that 
is appropriate for judicial determina- 
i tion and must be a real and substan- 
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tial controversy admitting of specific 
relief through a decree of a conclusive 
character as distinguished from an 
opinion advising what the law would 
be upon a hypothetical state of facts. 
—Maryland Casualty Co. vy. Tindall, 117 
F.2d 905, affirming 30 F.Supp. 949. 
D.C.Cal. Both a substantial federal 
question and the jurisdictional mini- 
mum must exist before federal District 
Court can entertain an action seeking 
to enjoin enforcement of a state stat- 
ute by state officers. Jud.Code, § 24 


a a) 
District Court had jurisdic- 


tion of interpleader action against de- 


fendants having conflicting claims, 
where there was a diversity of citizen- 
ship, and, the amount in controversy 
was in excess. of $3,000. Rules of 
Civil Procedure for District Courts, 
rule 56. 28 U.S.C.A. following section 
723¢c.—Welis v. Vallee, 34 F.Supp. 467. 
D.C.Pa. The federal District Court 
did not have jurisdiction of action by 
bondholder against trustees of trust in- 
dentures securing bonds, for removal 
of trustees and injunction, on ground 
of fraud alleged in the complaint, 
where no _ federal question was con- 
cerned. 28 U.S.C.A. § 42.—Rhoads v. 
National Iron Bank of Pottstown, 35 F. 
Supp. 650 
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U.S.Tex. A _ state’s interest in the 
conservation and exploitation of a pri- 
mary natural resource under the Four- 
teenth Amendment may not be achieved 
through assumption by the federal 
courts of powers plainly outside their 
province and beyond their special com- 
petence. U.S.C.A.Const. Amend. 14.— 
Railroad Commission of Texas vy. Row- 
an & Nichols Oil Co., 61 S.Ct. 343, va- 
cating Humble Oil & Refining Co. v. 
Railroad Commission of Texas, 35 F. 
Supp. 573, followed in Railroad Com- 
mission of Texas v. Humble Oil & Re- 
fining Co., 61 S.Ct. 347. 

U.S.Tex. Complaint of Pullman por- 
ters that order of Texas Railroad Com- 
mission forbidding operation of sleep- 
ing car on train unless car was in 
charge of Pullman conductor discrimi- 
nated against Negroes in violation of 
the Fourteenth Amendment tendered a 
substantial constitutional issue, adjud- 
ication of which court should not un- 
dertake unless no alternative to its ad- 
judication was open. U.S.C.A.Const. 
Amend. 14.—Railroad Commission of 
Texas v. Pullman Co., 61 S.Ct. 6438, re- 
versing Pullman Co. v. Railroad Com- 
mission of Texas, 33 F.Supp. 675. 

C.C.A.Mo. To bring a case within 
statute giving district courts jurisdic- 
tion of actions ‘arising under the Con- 
stitution or laws of the United States,” 
a right or immunity created by con- 
stitution or laws of United States must 
be an essential element of plaintiff's 
cause of action, and the right or im- 
munity must be such that it will be 
supported if the constitution or laws 
of United States are given one con- 
struction or effect and defeated if they 
receive another, and a genuine and 
present controversy, not merely a pos- 
sible or conjectural one, must exist 
with reference thereto, and controversy 
must be disclosed upon face of com- 
plaint unaided by answer or by _ peti- 
tion for removal. Jud.Code § 24(1), 28 
U.S.C.A. § 41(1).—Gardner v. Schaffer, 
120 W.2d 840. 

C.C.A.N.H. Freedom of speech, of the 
press and of religion are rights ‘se- 
cured by the Constitution of the United 
States” within terms of statutes giving 
federal district courts original jurisdic- 
tion of suits to redress the deprivation 
of such rights. 8 U.S.C.A. § 43; Jud. 
Code § 24(14), 28 US.C.A. § 41(14); 
YJ.S.C.A.Const. Amends. 1, 14.—City of 
Manchester v. Leiby, 117 F.2d 661, re- 
versing Leiby v. City of Manchester, 33 
PeuDR. 842, certiorari denied 61 S.Ct. 
838. 

The federal district court had juris- 
diction of action to enjoin enforcement 
of municipal ordinance requiring per- 
sons selling periodicals in street or 
public place to obtain identification 
badge on ground that such ordinance 
interfered with freedom of religion, 
speech and press, as a suit to redress 
deprivation of right ‘‘secured by Consti- 
tution of the United States”. 8 U.S.C.A. 
§ 43; Jud.Code § 24(14), 28 U.S.C.A. § 
41(14); U.S.C.A.Const. Amends. 1, 14,— 
City of Manchester y. Leiby, 117 F.2d 
661, reversing Leiby vy. City of Man- 
chester, 33 F.Supp. 842, certiorari de- 
nied 61 S.Ct. 838. 

The reluctance of federal courts to is- 
sue injunctions against state and city 
officials restraining their enforcement of 
eriminal laws and ordinances will lead 
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federal court to adopt th mos van 
interpretation of law or ordin: ne a 
tacked as unconstitutional until s' 
courts have ruled otherwise or at leas 
until local officials have acted on ar 
interpretation making the law or or 
nance unconstitutional. 8 U.S.C.A. § 
43; Jud.Code § 24(14), 28 US.GA. § — 
41(14)—City of Manchester y. Leiby, 
117. F.2d 661, reversing Leiby y. City 
of Manchester, 33 F.Supp. 842, ¢ 
rari denied 61 S.Ct. 838. = 
C.C.A.N.J. Where federal jurisdiction — 
was invoked on ground that action 
enjoin collection of taxes involved + 
controversy arising under Constitution 
of the United States, questions arising — 
under the Constitution and laws of th 
state of New Jersey were not open, a 
court was confined to single inquiry 
whether the district court erred in h 


sey_v. Martin, 115 F.2d 968, revers 
30 F.Supp. 41. 

Alleged violation of Constitution a 
laws of New Jersey by valuing rai 
road land with reference to value of 
adjoining land and of valuing railroad 
structures on basis of depreciation | 
cost, without regard to earnings wa 
question of state law which could ot 
be considered in actions in federal court — 
to enjoin collection of the taxes on — 
ground that method of valuation denied 
“due process of law’, i ze 
showing that the state statutes we 
administered in such an arbitrary way 
as to amount to a denial of “due pro 
ess of law’’, since it was not. bey 
legislative power of state to prescril 
such basis for valuation of railroad 
property as_a_ class. U.S.C.A.Const. 
Amend. 14.—Central R. Co. of New Jer- 
sey v. Martin, 115 F.2d 968, revers * 
30 F.Supp. 41. r ‘ 
C.C.A.Okl. Under statute relating t 
eause of action for deprivation of 
rights, privileges or immunities secured 
by the constitution and laws, federal — 
district court had jurisdiction of ac- | 
tion brought on behalf of individual 
plaintiffs to enjoin enforcement of a 
city ordinance under which plaintiffs 
were allegedly. deprived of right to dis- 
tribute re#gious publications in viola- — 
tion of their right to freedom of | 
speech, of the press, and of worship. — 
U.S.C.A.Const. Amend. 14, § 1; Jud. 
Code, § 24(14), 28 U.S.C.A. § 41(14)— 
Oney v. Oklahoma City, 120 F.2d 861. — 

D.C.Cal. Jurisdiction under statutes | 
relating to issuance of injunction sus- | 
pending or restraining enforcement, or 
operation of federal statute on ground, 
that it is unconstitutional, requires a 
substantial federal question as well as 
the jurisdictional minimum. Jud.Code _ 
§ 24(1),/-28 -U.SIG.A.. ¢§ 41(),) ands 
380a.—Cooney v. Legg, 34 F.Supp. 531. — 


D.C.Cal. Where injunction was im- 
properly sought against assessmen 
and collection of taxes under Califor- — 
nia Bank and Corporation Franchise ~ 
Tax Act, but plaintiff also sought in- — 
junction against suspension and for- — 
feiture of taxpayer’s corporate powers | 
and prosecution of its officers, directors — 
and agents, which threatened to de-— 
prive corporation of property exceed- 
ing $3,000 in value without due proc- 
ess of law, three-judge court had ju- 
risdiction. Gen.Laws | Cal.1937, Act 
8488, §§ 5, 11; Gen.Laws ‘Supp.Cal. 
1939, Act 8488, § 4(3-5); Jud.Code §§ 
24(1),..266,.28. U.S.C_A. .§§).41 (Dee 33 0gumae 
—Birech vy. McColgan, 39 F.Supp. 358. , 

D.C.Idaho. Federal District Court 
had jurisdiction to restrain prosecution y 
for violation of void municipal ordi- 


nance, prohibiting the distribution of 
any printed matter along or upon any 
street, alley, sidewalk or park or 
throwing or attachment of any such 
printed matter into or upon any au- 
tomobile or other vehiele within city 
limits without a permit obtained from 
a police officer and saluting, in the 
presence of the officer, the flag of the 
United States by reciting the ‘% ledge of 
allegiance’ and furnishing sufficient in- 
formation of identification. Jud.Code 
§ 24(14), 28 U.S.C.A. § 41(14) ; Cr.Code 
$§. 19, 20,18 U.S.C.A. §§) bi, S25 0am 


4. f t 
4 J ee 
sai S.C.A.Const. Amends, 1, 
-v. City of Moscow, 39 F.Supp. 26. | 
 —-—-*D.C.Mo. “Competent jurisdiction” of 
the federal court ordinarily means that 
~~ amount in controversy must exceed $3,- 
«000 and that there must be a federal 
-—s question or a diversity of citizenship.— 
Stewart v. Hickman, 36 F.Supp. 861. 
 p.C.N.Y. An ordinance prohibiting 
nee the distribution on public streets of 
 handbills containing advertising mat- 
er deprived a business man owning 
_ submarine used for exhibition pur- 
poses, who sought to distribute hand- 
bills containing advertising matter, of 
“civil right” so as to give Federal 
istrict Court jurisdiction of a suit 
the business man to enjoin the 
enforcement of the ordinance as against 
him, Jud.Code, § 24(14), 28 U.S.C.A. 
§ 41(14).—Chrestensen vy. Valentine, 34 
‘Supp. 596 


action by property 
ner to enjoin county commissioners 
i om levying and collecting a _ special 
assessment upon property owner’s land 
in amount of $3,596.80 on account of 
special benefits alleged to have been 
onferred by establishment of sanitary 
Soa ewer district, on ground that special 
assessment violated due process of law 
lause of Fourteenth Amendment, pre- 
nted a “federal question” and District 
Court had jurisdiction to determine the 
issues. Gen.Code Ohio, §§ 6602-1 to 
602-33; U.S.C.A.Const. Amend. 14.— 
Coblentz v. Sparks, 35 F.Supp. 605. 
- D.C.Ohio. An action against village 
nd its authorities. to enjoin enforce- 
nent of ordinance which as applied to 
hovah’s Witnesses prohibited house 
‘house distribution of literature was 
operly brought.in the federal court 
nder statute authorizing actions to 
pagers the deprivation under color of 
ordinance of any right, privilege or 
immunity secured by the Federal Oon- 
tution. Jud.Code § 24(14), 28 U.S. 
A, § 41(14); U.S.C.A.Const. Amends. 
, 14.—Zimmerman y. Village of Lon- 
on, 38 F.Supp. 582. a aS 
~D.C.Or. The lack of substantiality in 
a federal question necessary to juris- 
iction of federal court may appear ei- 
ther because the question is obviously 
ithout merit or because its unsound- 


decisions as to foreclose the subject.— 
Stone y. Christensen, 36 F.Supp. 739. 
ae D.C.Pa. An action to enjoin enforce- 
ment of a regulation of the Pennsyl- 
vania Department of Public Assistance 
oard as violative of personal liberty 
guaranteed by Fourteenth Amendment 
was within jurisdiction of federal court 
without any allegation of diversity of 
citizenship and without proof that more 
than $3,000 was involved. Jud.Code § 
24(14), 28 U.S.C.A. § 41(14); 62 PS. 
a. § 2501 et seq.; 71 P.S.Pa. § 160; 
U.S.C.A.Const. Amend. 14.—Sweeney vy. 
Pennsylvania Department of Public As- 
istance Board, 33 F.Supp. 587. 
p.0.Pa. The federal District Court 
hhas jurisdiction of action to quash city 
magistrate’s warrant, under which 
headquarters of political party, of 
which complainant was officer, were 
searched and writings therein seized 
by federal officers, and recover seized 
property on ground that warrant was 
issued without probable cause on affi- 
_davit based solely on information and 
belief that seditious matter banned by 
state statute was to be found at such 
headquarters, since action was brought 
to secure protection and enforcement 
_ of civil rights guaranteed to com- 
 plainant by Federal Constitution. 18 
 WUS.C.A. § 613; Jud.Code, § 24(14), 28 
Ses Ora. 8 4114) 18 P.S.Pa. §§ 121, 
Amend. 4,—Reeve 
Rie 619. 
 p.C.Pa. The federal District Court 
for the Middle District of Pennsylvania 
did not have jurisdiction of an appli- 
cation for the appointment of a receiy- 
er for ‘petitioner’s realty under allega- 
tions that petitioner had been deprived 
of her property without due process 
of law, contrary to the Fourteenth 
Amendient, fraud having been prac- 
ticed on her in Pennsylvania courts, 
since the purpose of the proceeding 
was to review as on appeal the pro- 
cedure in those courts, and the Dis- 


14,—Kennedy | 


-a_ ‘federal 
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trict Court has no authority 


U.S.C.A.Const. Amend. 14.—Application $ 


of Heller, 39 F.Supp. 310. sel fae! 

D.C.W.Va. Whether statute permit- 
ting a municipality to issue bonds for 
self-liquidating municipal project vio- 
lated state constitution did not raise 
question’? as to whether 
adoption of such statute violated fed- 
eral constitutional prohibition against 
the adoption by the state of any law 
impairing the obligations of contract, 
based on the contention that state con- 
stitution is a contract between state 
amd people. Laws W.Va.1933, 1st Ex. 
Sess. c. 25, as amended by Laws W.Va. 
1933, 2nd Ex.Sess., c. 48; U.S.C.A.Const. 
art. 1, § 10, and Amends. 5, 14.—Stev- 
enson y. City of Bluefield, 39 F.Supp. 
462. 

Ind. The “due process of law’ guar- 
anteed by the Federal Constitution re- 
quires a trial in a state court con- 
forming to the fundamental conceptions 
of justice which lie at the base of civil 
and political institutions and if the 
state supplies no protective process, the 
federal courts will intervene to protect 
the life or liberty of a citizen from a 
judgment where the trial is not con- 
ducted according to such_ standards. 
U.S.C.A.Const. Amend. 14.—State ex rel. 
White v. eae re N.B.2d 129. 


App.D.C. When alleged controversies 
arising out of treaty relationships are 
political in nature, they are not “cases” 
within constitutional provision provid- 
ing that judicial power shall extend to 
all cases arising under treaties. U.S. 
C.A.Const. art. 3, § 2, cl. 1—Z. & F. 
Assets Realization Corporation v. Hull, 
114 F.2d 464. 
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U.S.N.Y. Whether the obligation im- 
posed on sellers to pay a tax laid by 
New York City on receipts from sales 
of personalty and collectible alterna- 
tively from the buyer or the seller is a 
tax entitled to priority of payment in 
bankruptcy under the Bankruptcy Act 
is a ‘federal question.’’ Loc.Laws N.Y. 
1934, p. 148, as amended by Loc.Laws 
1934, p. 164; Bankr.Act § 64, 11 U.S. 
C.A. § 104.—City of New York v. Feir- 
ing, 61 S.Ct. 1028, 313 U.S. 283, 85 L. 
Ed. —, reversing In re National Stu- 
dios, 118 F.2d 329, certiorari granted 
City of New York y. Feiring, 61 S.Ct. 
843, 313 U.S. 552. 85) L.Ed. 

C.C.A.Ga. The district court was 
without jurisdiction to ‘entertain action 
by widow of deceased World War vet- 
eran for recovery of death compensa- 
tion payments which had been discon- 
tinued by Veterans Administration be- 
cause the widow engaged in open and 
notorious illicit intercourse, in absence 
of statute expressly conferring juris- 
diction on federal courts. War Risk 
Insurance Act of Oct. 6, 1917, § 22(5), 
40 Stat. 401; World War Veterans’ Act 
1924, § 5, 38 U.S.C.A. § 426.—Morgan vy. 
U. S., 115 F.2d 426. 


C.C.A.Mo. To bring a case within 
statute giving district courts jurisdic- 
tion of actions ‘‘arising under the Con- 
stitution or laws of the United States,” 
a right or immunity created by con- 
stitution or laws of United States must 
be an essential element of plaintiff’s 
cause of action, and the right or im- 
munity must be such that it will be 
supported if the constitution or laws 
of United States are given one con- 
struction or effect and defeated if they 
receive another, and a genuine and 
present controversy, not merely a pos- 
sible or conjectural one, must exist 
with reference thereto, and controversy 
must be disclosed upon face of com- 
plaint unaided by answer or by peti- 
tion for removal. Jud.Code §° 24(1), 
28 U.S.C.A, § 41(1).—Gardner v. Schaf- 
fer, 120 F.2d 840. 

D.C.Cal. The existence of a matter 
in controversy arising under laws of 
the United States and exceeding the 
value of $3,000 was required to give 
federal court jurisdiction of action to 
impress certain lands with a trust and 
to quiet title to them. Jud.Code, § 24 
(1), 28 U.S.C.A. § 41(1).—Helvy vy. 
Webb, 36 F.Supp. 243. 

D.C.Mo. ‘‘Competent jurisdiction” of 
the federal court ordinarily means that 


ount | 
3,000 and that there 
question or a diversity of « 
Stewart v. Hickman, 36 F.Sup 
D.C.Okl. Where there was no dive 
citizenship, but necessary jurisdiction 
amount was involved, and _ plaintiffs 


question was the homestead of plain- 
tiffs, who were unenrolled full-blood 
Creek Indians, and was, therefore, ex- 
empt from taxation by Oklahoma and 
its municipal subdivisions by virtue of 
eertain acts of Congress, a “federal 
question’? was presented, and the fed- 
eral District Court had jurisdiction.— 
Seber vy. Board of Com’rs of Creek 
County, 38 F.Supp. 731. 

D.C.Or. The lack of substantiality in 
a federal question necessary to juris- 


ther because the question is obviously 
without merit or because its unsound- 
ness so clearly results from previous 
decisions as to foreclose the subject.— 
Stone vy. Christensen, 36 F.Supp. 739. 

In action for declaratory judgment. 
that plaintiff was not required to reg- 
ister under the Selective Training and 
Service Act of 1940 and to enjoin crimi- 
nal prosecution for failure to register, 
wherein questions presented depended 
upon validity of the registration re- 
quirements of the act, prior decisions 
of the United States Supreme Court up- 
holding validity of registration provi- 
sions of the Selective Service Act of 
1917 foreclosed subject of validity of 
such requirements and rendered in- 
substantial the federal question neces- 
sary to sustain jurisdiction of federal 
district court.. Selective Training and 
Service Act of 1940, §§ 1-18, 50 U.S.C.A. 
Appendix, §§ 301-318; Selective Service 
Act of 1917, 50 U.S.C.A. Appendix, § 
201 et seq.—Stone v. Christensen, 36 
F.Supp. 739. 

Pa.Com.Pl.. A suit to recover pay 
and penalties for overtime under the 
Fair Labor Standards Act of June 25, 
1938, 52 Stat. at L. 1060, 29 U.S.C.A. 
§ 201 et seq., is maintainable in either 
the State or the Federal courts under 
section 216(b) of the act: it is not a 
suit for a penalty within the meaning 
of section 256 of the Judicial Code of 
the United States, 28 U.S.C.A. § 371, 
vesting exclusive jurisdiction over suits 
for penalties incurred under the laws 
of the United States in the Federal 
courts.—Haddad v. Beckerman Shoe 
Seprene pe 41 D. & C. 445, 33 Berks 
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D.C.N.Y. Question whether New York 
unemployment insurance statute im- 
posed a “tax”? which was entitled to 
priority under bankruptcy law was a 
“federal question’. Labor Law N.Y. § 
522, subd. 6; Social Security Act, 42 
U.S.C.A. § 301 et seq.—In re Independ- 
ent Automobile Forwarding Corpora- 
Lore 35 F.Supp. 919, reversed 118 F.2d 


D.C.Pa. Under express statutory 
provisions, federal District’ Court re- 
gardless of the amount in controversy 
has jurisdiction of an action to recover 
taxes paid to the United States on floor 
stock under provisions of Agricultural 
Adjustment Act. Agricultural Adjust- 
ment Act of 1933, § 16, 7 U.S.C.A. § 
616; Revenue Act 1936, § 905, 7 U.S.C. 
tee 647.—Vennell v. U. S., 36 F.Supp. 

App.D.C. Where assignor of a right 
to all the income of a trust for life 
assigned one year’s income to the cor- 
pus of the trust, the question whether, 
treating assignment as valid, the as- 
signor was still taxable upon the in- 
come under the Federal Income Tax 
Act was a “federal question’’, 
enue Acts 1932, 1934, § 22(a), 26 US. 
C.A, Int.Rev.Acts, pages 487, 669.— 
Huber v. Helvering, 117 F.2d 782. 
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C.C.A.Cal. The federal courts are not 
given statutory jurisdiction of action 
for cancellation of patent by one claim- 
ing to have been defrauded by person 
procuring patent.—Howard y. Archer, 
115 F.2d 342, 

C.C.A.Cal. The federal district court 
did not have jurisdiction of action in- 


made a substantial claim that realty in 


diction of federal court may appear ei- | 
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- respect of infringement of patent, and 


and confirming the licenses, 


~ was a mere trustee for licensee. 
~ Code, § 274d, 28 U.S.C.A. § 400.—Grip 


nd _ wear Co., 35 F.Supp. 575 
~ shown, 


District 


— complaint in 


: Ss 
sued or 


f r, on 8 i 
one ‘‘arising under the patent 


_C.C:A.N.Y. Federal District 


suit for injunction and accounting in 


of defendant’s counterclaim for de- 
elaratory judgment that claims of an- 
vther patent were invalid. Jud.Code § 
274d, 28 U.S.C.A. § 400.—Knaust Bros. 
_v. Goldschlag, 119 F.2d 1022, affirm- 
ing 28 F.Supp. 188. : 

D.C.Cal. Where under issues framed 
by pleadings in patent infringement 
suit, rights of plaintiff, his assignor, 
and defendants depended on construc- 
tion of patent laws, the controversy 
was under patent laws, and District 
Court. had jurisdiction of the contro- 
versy.—Barkeij v. Don Lee, Inc., 34 F. 
Supp, 874. 

D.C.11l.. An-action by one who claims 
to be the equitable owner, against the 
holder of the legal title, to settle the 
real ownership of a patent may not 
be maintained in a federal court as a 
“case arising under the patent laws” 
of the United States.—Grip Nut Co. v. 
Sharp, 40 F.Supp. 80. 

An action “by one who claims to be 
the equitable owner, against the holder 


- of the legal title, to settle the real own- 


ership of a patent cannot be main- 
tained in a federal court by labelling 
it as an action for a declaratory judg- 
ment, even though defendant is threat- 
ening to sue for infringements. Jud. 
Code, § 274d, 28 U.S.C.A. § 400.—Grip 
Nut Co. v. Sharp, 40 F.Supp. 80. 

A licensee of patents could not main- 
tain an action in District Court against 


S2 


licensor for a declaratory judgment 
quieting licensee’s right to continue to 


licenses 
and de- 
licensee was equitable 
and that licensor 
Jud. 


manufacture products under 
ereeing that 
owner of patents 


Nut Co. y. Sharp, 40 F.Supp. 80. 
D.C.N.Y. In patent and trade-mark 
infringement action, cause of action al- 
leging a conspiracy to defraud plaintiffs 
was dismissible as to all defendants 


_. where two of them were citizens of the 


saene state as plaintiffs, since that cause 
of action was required to show di- 
versity of citizenship to sustain the ju- 
risdiction of the federal District Court. 
—Ingenuities. Corporation of America 
uy poacteatt Neckwear Co., 35 F.Supp. 
TD 
That complaint in first cause of ac- 
tion contained counts based on trade- 
mark and patent infringement with 
respect to which the federal District 
Court had jurisdiction independent of 
- diversity of citizenship was not enough 
to allow a second cause of action for 
conspiracy to defraud plaintiffs to be 
joined in the same complaint, where 
that cause of action did not show di- 
versity of citizenship.—Ingenuities Cor- 
poration of America v. Metcalf Neck- 


D.C.N.Y. Where no diversity was 
and jurisdiction was placed 
solely on the patent laws, the Federal 
Court did not have jurisdic- 
tion of action for breach of contract 
attachment not pro- 


concerning an 
Federal Rules of 


tected by patent. 


; aes Procedure, rules 18(a), 82, 28 U.S. 


following section 723¢e.—Fur 
Grooving & Shearing Co. v. Turano, 89 
F.Supp. 877. 


D.C.Ohio. An amendment to bill of 
patent infringement ac- 
tion, which sought to enjoin defend- 
ants from conspiring to commit in- 
fringement of plaintiff’s letters patent, 
presented a distinct cause of action in- 
volving a mnonfederal question, and 
therefore District Court had no juris- 
diction to determine nonfederal ques- 
tion of conspiracy, notwithstanding 
that it was joined in same complaint 
with federal question of patent in- 
fringement.—Hydraulic Press Mfg. Co. 
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_©.C.A.Mich. The federal court had 


the action jurisdiction to 


s”.—Leaver v. Parker, 121 F.2d 738.. 
] N.Y Court 
has jurisdiction of subject matter in 
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grant relief against 
trade-mark infringement though dis- 
tribution of infringing product was ex- 
clasively intrastate. 15 U.S.C.A. § 103. 
—Hemmeter Cigar Co. v. Congress Ci- 
gar) Co:,, 118) F.2d 64: sf ; 
D.C.Conn. Where defendant charged 
with trade-mark infringement operated 
a single filling station from which it 
sold motor fuels and oils to persons 
making purchases on the spot, there 
was no use of infringing symbols in 
“interstate commierce,” and hence feder- 
al jurisdiction could not be claimed un- 
der the [Federal Trade-Marks. Act. 
Trade-Marks Act § 1 et seq., 15 U.S.C. 
A. § 81 et seq.—Pure Oil Co. v. Puri- 
tan Oil Co., 39 F.Supp. 68. 

Where defendant in action for trade- 
mark infringement and unfair compe- 
tition operated a single filling station 
from which it sold motor fuels and 
oils to persons making purchases on 
the snot, there was no srbstantial fed- 
eral claim under Trade-Marks Act be- 
cause infringing use was not in ‘‘inter- 
state commerce,” and hence there was 
no basis for claim that court at least 
acquired jurisdiction to pass on feder- 
al question of trade-mark intringement 
and should retain jurisdiction to pass 
on claim of unfair competition. Trade- 
Marks Act § 1 et seq., 15 U.S.C.A. § 
81 et seq.—Pure Oil Co. v. Puritan 
Oil Co., 39 F.Supp. 68. 

Trade-mark infringement must be in 
interstate commerce to create a claim 
under the ‘Trade-Marks Act, Trade- 
Marks Act §§ 16, 17, 19 et seq., 15. U.S. 
C,A. §§ 96, 97, 99 et seq.—Pure Oil Co. 
v. Puritan Oil Co., 39 F.Supp. 68. 


D.C.Ky. In action to enjoin in- 
fringement of registered trade-mark 
and to restrain unfair competition, 


wherein a substantial question of in- 
fringement was presented, the Fed- 
eral District Court had jurisdiction to 
try the cause and could pass on all 
questions involved, including question 
of unfair competition, even though the 


court. did not sustain the charge of in-. 


fringement. Trade-Mark Act of 1905, § 
17, 15 U.S.C.A. § 97.—Grocers Baking 
Co. v. Sigler, 40 F.Supp. 149. 


D.C.Mass. The statutory jurisdiction 
of federal District Court over trade- 
mark cases will be retained to deal 
with a claim of unfair competition even 
though there be no technical erage) 
ment of trade-mark. 15 U.S.C.A. §§ 97, 
99.—Folmer Graflex Corporation _ v. 
Graphic Photo Service, 35 F.Supp. 963. 

D.C.Mo. The act excluding from Dis: 
trict Courts’ jurisdiction actions by or 
against any corporation on ground that 
it was incorporated by an act of Con- 
gress except actions by or against such 
a corporation wherein the federal gov- 
ernment owns more than one-half of 
the capital stock was intended only 
to remove from the jurisdiction such 
cases “arising under the laws of the 
United States” as actions against fed- 
eral corporations in which. the govy- 
ernment is not the owner of more 
than one-half of the capital stock, and 
the jurisdiction remains as it always 
has been with respect to corporations 
in which the government owns more 
than one-half of the capital stock. 28 
U.S.C.A. 42.—VFields v. Community 
Federal Savings & ‘Loan Ass’n, 87 L. 
Supp. 367. ; 

An action against a corporation, all 
of whose capital stock is owned by the 
federal government, for whatever rea- 
son it is sued, is an action “‘arising un- 
der the laws of the United States” for 
jurisdictional purposes. 28 U.S.C.A. § 
42.—Fields v. Community Federal Say- 
ings & Loan Ass’n, 37 F.Supp. 367. 


D.C.N.J. The federal courts have ju- 
risdiction irrespective of diversity of 
citizenship or amount involved of ac- 
tions arising because of unlawful use 
in interstate commerce of trade-mark 
registered under acts of Congress, but 
such jurisdiction is dependent on proof 
of actual or immediately threatened use 
of trade-mark in interstate commerce, 


is in excess of $3,000. T 


da matter in dispute, 


of 1905, §§ 16, 17, 15 U.S.C.A. §§ 
97.—International Allied ~* Pri 
Trades Ass’n vy. Master Printers On 
of New Jersey, 34 F.Supp. 178. ray: 

D.C.N.Y. Where action for infringe- 
ment of registered trade-mark and u 
fair competition was brought un¢ 
statute concerning injunctions and — 
covery and assessment of damages ‘in- 
cases involving violation of rights f 
owner of a registered trade-mark, 
there was no diversity of citizens i 
plaintiff and defendants were entitled — 
to an opportunity to present wh TET 
evidence they might be able to proc 
on trial, so that plaintiff might sus 
alleged cause of action for unfa 
petition, of which District Court 
have jurisdiction. Trade-Mark 
1905, §§ 16, 19, 15 U.S.C.A. §§ pe 


of the same state as plaintiffs, sine 
that cause of action was required | 
show diversity of citizenship to su: 
tain the jurisdiction of the feder 
trict Court.—Ingenuities Corpora 
America v. Metcalf Neckwear Co., 
F.Supp. 575. i 
That complaint in first cause o 
tion contained counts based on 
mark and patent infringement wit 
spect to which the federal Dist 
Court had jurisdiction independent 
diversity of citizenship was not eno 
to allow a second cause of action. 
conspiracy to defraud plaintiffs to | 
joined in the same complaint, w 
that cause of action did not show ¢ 
versity of citizenship._Ingenuities Cor- 
poration of America y. Metcalf Nec! 
wear’ Co., 35° F.Supp. 575...) bis 
Y.C.N.Y. In action to enjoin trade 
mark infringement and unfair compet: 
tion, where alleged infringement and ~ 
unfair competition were inseparably — 
connected and arose from substantially 
same set of facts, a single “cause of 
action” on different grounds was pre-— 
sented, and therefore federal cour ad 
jurisdiction of nonfederal questi . 
nnofair competition.RCA Mfg. C 
Coiumbia Recording Corporation 
Supp. 247. 


He 


Erwyn Products v. Lander 
Supp. 49 


D.C.Pa. A case is not to be deemec 
one “arising under Constitution or laws 
of United States” or otherwise prop. 
erly within federal court’s jurisdiction 
merely because a party to it is incor- 
poet under an act of Congress. 
thoads vy. National Iron Bank of Potts 
town, 35 F.Supp. 650. J ee 


Co.; 39 


ey et 


§ 87 : FA 
U.S.Pa. The District Court had ju 
risdiction under the Securities Act, ir- — 
respective of amount in controversy or | 
citizenship of the parties, of suit by 
purchasers of securities allegedly sold 
through fraudulent misrepresentations . 
and concealments of a corporation. Se- " 
curities ‘Act of 1933, § 22(a), 15 ULS. a 


C.A. § T7v (a).—Deckert v, Independ- i. 
ence Shares Corporation, 61 S.Ct. 229, 
3811 U.S. 282, 85 L.Ed. —, reversing In- 


dependence Shares Corporation vy. Deck- 
ert, 108 F.2d 51, reversing Deckert v. 
Independence Shares Corporation, 27 FP. 
Supp. 763, certiorari granted 60 S,Ct. 
715, 309 U.S. 648, 84 L.Ed. 1000 and 
Deckert vy. Pennsylvania Co. for Insur- 
ance on Lives and Granting Annuities, 
60 S.Ct. 716, 309 US. 648, 84 L.Ed. 
1000. : or 


§ 37 
 €.C.A.Ala. 
of processed or renovated butter, to 
restrain officers of Alabama Department 
of Agriculture from seizing country or 
- packing stock butter moving in inter- 
state commerce into manufacturer’s 
Alabama plant for renovating and proc- 
essing, on ground that federal statutes 
and regulations completely occupied the 
field, so as to exclude Alabama from 
exercise of its police powers with re- 
gard to inspection and seizure for con- 
demnation of country and packing 
stock butter, presented a substantial 
“federal question’ so as to bring suit 
within jurisdiction of federal district 


court. 26 U.S.C.A. Int.Rev.Code, §§ 
_ 2320-2327.—Cloverleaf Butter Co. v. 
Patterson, 116 F.2d 227, certiorari 


granted 61 S.Ct 834. : 
: C.C.A.Ind. In action to recover liq- 
- uor and a truck confiscated by State 
of Indiana while in transit through that 
state, where losses in each action were 
less than $3,000 and plaintiffs had no 
permits to operate under federal Mo- 
tor Carrier Act and the seizures were 
made solely in connection with viola- 
' tions of state police traffic regulations, 
_ the Motor Carrier Act was not applica- 
- ble so as to bring actions within stat- 
ute granting federal court jurisdiction 
in actions under the Interstate Com- 
merce Laws irrespective of jurisdiction- 
-al amount involved, and the actions 
were properly dismissed for want of 
_ jurisdiction. Motor Carrier Act of 1935, 
-§ 201 et seq., and § 206(a), 49 U.S.C.A. 
§ 301 et seq. and § 306(a); Jud.Code 
§ 24(8), 28 U.S.C.A. § 41(8).—Sharp v. 
- Barnhart, 117 F.2d 604. 
 ©.C.A.N.Y, A suit by a trade union 
_ for loss of its members as result of an 
alleged conspiracy between competing 
unions and employers to boycott, or 
threaten to boycott, employees belong- 
ing to the complaining union did not 


tional Brotherhood of-Hlectrical Work- 
ers, 115 F.2d 488, affirming 30 F.Supp. 
(927. 
— -©.C.A.Puerto Rico. Where labor diffi- 
culties arose between sugar producers 
and employees of mills and transporta- 
tion service of the producers, because 
of conflicting contentions concerning 
applicability to the employees, of wage 
and hours provisions of the Fair Labor 
Standards Act of 1938, the district 
court had jurisdiction of action to en- 
join the activities of employees, and for 
declaratory judgment that Congress in- 
+8 tended to exempt such employees from 
; minimum wage provisions of the act, 
because of fact that the act is one to 
regulate commerce among the _ states. 
Fair Labor Standards Act of 1938, § 
we let seq., 29 U.S.C.A. § 201 ‘et ‘seq. 
 Jud.Code, § 274d, 28 U.S.C.A. § 400.— 
Bowie vy. Gonzalez, 117 F.2d 11. 
C.C.A.Tenn. The federal district 
court has jurisdiction of an action aris- 
i ing under a law regulating commerce 
regardless of citizenship of the parties 
and sum or value in controversy. Jud. 
Code § 24(8), 28 US.C.A. § 41(8).— 
Robertson y. Argus Hosiery Mills, 121 
W.2d 285, reversing 32 F.Supp. 19. 
_An employee’s action under the Fair 
Labor Standards Act for back wages 
and an amount equal thereto as liqui- 
dated damages was within jurisdiction 
of federal district court as an action 
arising under a “law regulating com- 
merce”, regardless of citizenship or the 
amount involved. Fair Labor Stand- 
ards Act 1938, §§ 6(a) (1), 7(a) (1), 
16(b), 29 U.S.C.A. §§ 206(a) (1), 207 
(a) at 216(b); Jud.Code § 24(8), 28 
U.S.C.A. § 41(8).—Robertson vy. Argus 
_ Hosiery Mills, 121 F.2d 285, reversing 
32 F.Supp. 19. 
“The federal court has jurisdiction, 
regardless of citizenship or the amount 
involved, of an action as one arising 
under a “law regulating commerce’, if 
the action grows out of the legislation 
of Congress and really and substantial- 
ly involves a controversy respecting the 
construction or effect of the legisla- 
tion upon the determination of which 
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the result depends. —Jud.Code § 24 (8), 
28 U.S.C.A. § 41(8).—Robertson v. Ar-— 


gus Hosiery Mills, 121 F.2d 285, re- 
versing 32 F.Supp. 19. i 
D.C.Ala. The federal District Court 
has jurisdiction of a suit by the Wage 
and Hour Administrator to enjoin a 
grocery company from violating provi- 
sions of the Fair Labor Standards Act 
relating to minimum wages and the 
keeping of records, in view of the pro- 
vision thereof conferring jurisdiction to 
restrain violations of the section pro- 
hibiting certain acts, and also in view 
of the statute conferring jurisdiction 
of suits arising under any ‘law regu- 
lating commerce”. Jud.Code, § 24(8), 
28 U.S.C.A. § 41(8); Fair Labor Stand- 
, 6(a) (1, 2), 7(a) (1, 2), 
11(c), 15(a) (2, 5); 17, 29 U.S.C.A. §§ 
(1, 2), .211(c), 
(2, 5), 217._Fleming v. Wood- 


independent of the amount 
troversy, but the question must arise 
under a federal, and not under a state 
law regulating commerce. Jud.Code, § 
24(8), 28 U.S.C.A. § 41(8).—Wilkins v. 
Parker, 35 F.Supp. 1004. 

D.C.Cal. The federal District Court 
does not have jurisdiction of a prune 
producer’s action to enjoin enforcement 
of a state prorate marketing program, 
where the amount in controversy is less 
than $3,000, since, under statutes con- 
ferring jurisdiction of suits arising un- 
der “laws regulating commerce’ and 
“laws to protect trade and commerce 
against restraints and monopolies”, the 
suit must be brought under a federal 
statute regulating or protecting com- 
merce, St.Cal.1933, p. 1969, as amend- 
ed by St.1935, p. 2087; Jud:Code, § 
24(8, 23), 28 U.S.C.A. § 41(8, 23).—Dun- 
ning vy, Agricultural Prorate Advisory 
amcor of California, 38 F.Supp. 


D.C.Ga. The District Court had ju- 
risdiction of action by Administrator 
of Wage and Hour Division of the De- 
partment of Labor to enjoin peanut 
company from alleged violations of 
Fair Labor Standards Act of 1938, 
Fair Labor Standards Act ‘of 1938, 29 
U.S.C.A. § 201 et seq.—Fleming v. 
Farmers Peanut Co., 37 F.Supp. 628. 


D.C.Idaho. Plaintiff who was em- 
ployed at an agreed monthly wage for 
labor to be performed in carrying out 
a contract which his employer had with 
a match company to cut, manufacture; 
and haul saw logs and deliver them 
afloat in a certain river for manufac- 
ture by company into match blocks and 
matches to be sold, shipped, and deliv- 
ered in interstate commerce was en- 
gaged in the “production of goods for 
commerce” within the Fair Labor 
Standards Act, and the District Court 
had jurisdiction of plaintiff’s action to 
recover from employer compensation 


for overtime work and an additional . 


equal amount as liquidated damages. 
Fair Labor Standards Act of 1938, § 
7(a), 16(b), 29 U.S.C.A. §§ 207(a), 21 
(b).—Allen vy. Moe, 89 F.Supp. 5. 

D.C.1ll. An action under the Fair 
Labor Standards Act of 1938 is an ac- 
tion arising under laws of the United 
States regulating interstate commerce, 
over which a federal court has jurisdic- 
tion without regard to diversity of citi- 
zenship or amount involved. Fair La- 
bor Standards Act of 1938, 29 U.S.G.A. 
§ 201 et seq.; Jud.Code § 24(1, 8), 28 
U.S.C.A. § 41 (1, 8).—Martin v. Lain 
Oil & Gas Co., 36 F.Supp. 252. 

D.C.Ky. The statute giving federal 
District Court original jurisdiction of 
all suits and proceedings arising under 
any law regulating commerce confers 
jurisdiction, regardless of the amount 
involved. Jud.Code, § 24(8), 28 U.S.C. 
A. § 41(8).—Stucker yv. Roselle, 37 F. 
Supp. 864. 

A suit for wages due under National 
Fair Labor Standards’ Act is a “pro- 
ceeding arising under a law regulating 
commerce” within statute giving federal 
District Court jurisdiction irrespective 
of the amount involved. Jud.Code, § 


7 F.Supp. 8 
D.C.Ky. Under statute 
courts of all suits arising under any 
law regulating commerce, jurisdiction 


on the amount inyolved or diversity 
of citizenship. Jud.Code § 24(8), 28 U. 
S.C.A. § 41(8).—Downey v. Geary- 
Wright Tobacco Co., 39 F.Supp. 33. 
D.C.La. The federal District Courts 
have jurisdiction of all suits arising 
under laws regulating interstate com- 
merce, regardless of citizenship of par- 
ties or sum or value in controversy. 
Jud.Code § 24(1, 8), 28 U.S.C.A. § 41(1, 
8).—Divine v. Levy, 36 F.Supp. 55. 
The Fair Labor Standards Act of. 
1938 is a “law of the United States 
regulating commerce” and hence federal 
District Court had jurisdiction of an 
action under the act to recover unpaid 
wages and liquidated damages regard- 
less of citizenshi of parties and 
amount involved. ud.Code § 24(1, 8), 
28 «US. CA. 1, 8); Fair Labor 
Standards Act of 1938, 29 U.S.C.A. § 
201 et seq.—Divine y. Levy, 36 F.Supp. 
55 : 


D.C.La. The district court was with- 
out jurisdiction of an action for a de- 
claratory judgment by a Louisiana em- 
ployer against Louisiana employee to 
the effect that the employer was not 
engaged in interstate commerce be- 
tween certain dates, and that employee 
was not within purview of Fair La- 
bor Standards Act so. as to be enti- 
tled to the deposit of $1,072.84 to 
which employee would otherwise be en- 
titled. Jud.Code, §§ 24(1), 24(8), 28 
U.S.C.A. §§ 41(1), 41(8); Fair Labor 
Standards Act § 1 et seq., 29 U.S.C. 
A. § 201 et seq.—Consolidated Cos. v. 
Martin, 39 F.Supp. 567. \ 

D.C.Md. Under statute giving federal 
District Courts jurisdiction of proceed- 


ings arising under laws regulating com-~ 


merce, federal District Court had juris- 
diction of action to recover minimum 
wages and liquidated damages under 
the Fair Labor Standards Act, Fair 
Labor Standards Act of 1938, §§ 16(b), 
18, 29 U.S.C.A.. §§ 216(b), 218; Jud. 
Code § 24(8), 28 U.S.C,A, § 41(8).— 
Remer v. Czaja, 36 F.Supp. 629, 
D.C.Md. An employee’s action under 


the Fair Labor Standards Act against 


his employer, a common earrier of 
freight in interstate commerce by motor 
vehicle subject to the provisions of 
the Motor Carrier Act, to recover the 
liability imposed on an employer who 
violates the wage and hour provisions 
of the Fair Labor Standards Act, was 
within the jurisdiction of the Federal 
District Court in Maryland regardless 
of the amount in controversy or the 
citizenship of the parties. Jud.Code § 
24(8), 28 U.S.C.A. § 41(8); Fair Labor 
Standards Act of 1938, § 16(b), 29 US. 
C.A. § 216(b); Motor Carrier Act of 
1935, as amended by ‘Transportation 
Act of 1940, 49 U.S.C.A. §§ 301-327,— 
Missel v. Overnight Motor Transp. Co., 
36 F.Supp. 980. 

D.C.Mass. Action under the Fair 
Labor Standards Act could not be dis- 
missed for want of jurisdictional 
amount of $3,000. Jud.Code, § 24(1, 8), 
28. U.S.C.A. 41(1, 8); Fair Labor 
Standards Act, 29 U.S.C.A. §§ 201-219, — 
Townsend v. Boston & M. R. R., 35 F. 
Supp. 938. 

Whenever a statute, enacted pursuant 
to the power of Congress to regulate in- 
terstate commerce, grants ‘a right of 
property or of action, and action is 
brought to enforce that right, such 
action “arises under law regulating 
commerce’’ within meaning of statute 
giving federal District Courts original 
jurisdiction of actions arising under a 
law_ regulating commerce. Jud.Code, § 
24(8), 28 U.S.C.A, § 41(8); Fair Labor 
Standards Act, 29 U.S.C.A. §§ 201-219, 
—Townsend y. Boston & M. R, R., 35 
F.Supp. 938. ‘4 

An action to enforce employee's right 
to receive minimum wage provided in 
the Fair Labor Standards Act is a 
right which “arises under law regulat- 
ing commerce” within statute giving 
federal District Courts original juris- 
diction of actions arising under a law 


conferring, 
original jurisdiction on federal district 


of federal courts is not conditioned up- ~ 
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D.C s. An action to recover un- 
paid overtime compensation and an ad- 
ditional equal amount of damages un- 
der the Fair Labor Standards Act was 
not dismissible for want of jurisdic- 
tion because of lack of diversity of 
‘citizenship or because amount in con- 
troversy was less than $3,000, in view 
of provision of act that such an action 
may be maintained in any court of 
competent jurisdiction and statute pro- 
viding that district courts shall have 
original jurisdiction of all suits and 
proceedings arising under any law reg- 
ulating commerce, since that act is 
based on the Congressional power to 
regulate commerce, and the court’s ju- 
risdiction does not depend on diversity 
of citizenship or amount in controver- 
sy. Jud,Code, § 24(8), 28 U.S.C.A., § 
41(8); Fair Labor Standards Act of 
1938, §-16(b), 29 U.S.C.A. § 216(b).— 
Britt v. Cole Drug Co. of Boston, 39 
F.Supp. 90. 

D.C.Mo. The statute giving federal 
courts original jurisdiction of suits 
arising under commerce laws, if an ex- 
ception to general rule that federal 
court has jurisdiction only where 
amount in controversy exceeds $3,000 
and federal question exists or there is 
a diversity of citizenship, must be rea- 
sonably confined to acute regulatory 
matters and not extended to rights un- 
der federal statutes only remotely af- 
fecting subject of regulation. Jud.Code 
§ 24(8), 28 U.S.C.A. § 41(8).—Stewart v. 
Hickman, 36 F.Supp. 861. 

D.C.N.Y. In action for goods sold 
and delivered for $150,353.84 between 
citizens of different states wherein de- 
fendant counterclaimed for treble dam- 
ages under anti-trust laws, District 
Court had jurisdiction of the subject 
matter of complaint by reason of di- 
versity of citizenship and also of the 
counterclaim by reason of federal ques- 
tion.—Brown Paper Mill Co. v. Agar 
Mfg. Corporation, 1 F.R.D. 579. 

D.C.Pa. In action under Fair Labor 
Standards Act to recover unpaid over- 
time compensation and additional equal 
amount as liquidated damages, federal 
District Court had jurisdiction, regard- 
Jess of diversity of citizenship of the 

arties. Fair Labor Staidards Act of 

938508) LO Gb), 229) TUS CAs 216(b); 
Jud.Code, § 24(8), 28 U.S.C.A. § 41(8); 
U:.S:C-A.Const.. art. 3, 2.—Berger Vv. 
Clouser, 36 F.Supp. 168. ? 

In action under Fair Labor Stand- 
ards Act to recover unpaid overtime 
compensation and additional equal 
amount as liquidated damages, federal 


‘District Court had jurisdiction, regard- 


less of amount involved. Fair Labor 
Standards Act of 1938, § 16(b), 29 U.S. 
C.A. § 216(b); Jud.Code, § 24(8), 28 
U.S.C.A. § 41(8).—Berger v. Clouser, 36 
F.Supp. 168. 

D.C.Pa. The Securities Act confers 
jurisdiction of suit brought, to enforce 
liability created thereby upon federal 
district court, irrespective of the 
amount in controversy or citizenship of 
the parties. Securities Act of 1933, § 
22(a), 15.U.S.C.A. § 77v(a).—Gross vy. 


Independence Shares Corporation, 36 
F.Supp. 541. soit ef. 
The Securities Act confers jurisdic- 


tion on federal District Court of suit 
brought to enforce liability created by 
the act where fraudulent use of mails is 
alleged, regardless of whether the mails 
used crossed state lines. _ Securities 
Act of 1933, § 22(a), 15 U.S.C.A. § 
77v(a).—Gross v. Independence Shares 
Corporation, 86 F.Supp. 541. 

A complaint, seeking to recover under 
the Securities Act and alleging delivery 
of securities by mail after sale, and 
also later use of mails for sending of 
notices of payment, prospectuses, bulle- 
tins and financial statements for pur- 
pose of inducing the continuance of 
payments by the plaintiff purchaser on 
the contract which was payable in 120 
monthly installments, came within pur- 
view of Securities Act and gave federal 
District Court jurisdiction. Securities 
Act of 1933,. §§ 2(3), 5, 12(2), 22(a), 15 


Te 
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0 Federal Rules 
of Civil Procedure, rule 8, 28 U.S.C.A. 
following section 723¢c.—Block vy. War- 
ner Bros. Circuit Management, 36 F. 
Supp. 842. 

D.C.Pa. Where record was replete 
with instances of the use of mails in 
sale of securities by both investment 
company and corporation which held 
stock in trust for investors, federal 
court did not lack jurisdiction over ac- 
tion under Securities Act to recover 
consideration paid because all invest- 
ment plans were allegedly sold in 
Pennsylvania by local salesmen em- 
ployed by Pennsylvania corporations. 
Securities Act, §§ 12(2), 22(a), 15 U. 
S.C.A. §§ 771(2), 77v(a).—Deckert v. In- 
dependence Shares Corporation, 39 F. 


Supp. 592, 

D.C.fenn. The Fair Labor Stand- 
ards Act is a “law regulating com- 
merce’ within provision of Judicial 
Code that District Court shall have 
original jurisdiction of all suits and 
proceedings arising under any law reg- 
ulating commerce. Fair Labor Stand- 
ards Act, 29 U.S.C.A. §§ 201-219; Jud. 
Code, § 24(8), 28 U.S.C.A. 41(8).— 
Tolliver v. Cudahy Packing Co., 39 F. 
Supp. 337. 

If a statute is enacted by Congress 
to regulate interstate commerce and 
provides for a right of action there- 
in, any action arising under such law 
creating the right is an action arising 
under a “law regulating commerce” 
within statute defining federal court 
jurisdiction. Jud.Code, § 24(8), 28 U. 
S.C.A. 41(8).—Tolliver vy. Cudahy 
Packing Co., 39 F.Supp. 337. 

The federal District Court had ju- 
risdiction of action brought by em- 
ployee for himself and alt other em- 
ployees similarly situated for relief un- 
der the Fair Labor Standards Act, as 
an action arising under a “law _regu- 
lating commerce”. Fair Labor Stand- 
ards Act, 29 U.S.C.A. §§ 201-219; Jud. 


Code, § 24(8), 28 U.S.C.A. 41(8).— 

Yolliver vy. Cudahy Packing Co., 39 F. 

Supp. 337. rapeit 
D.C.Tex. The federal District Court 


has jurisdiction of action to recover 
unpaid minimum wages under Fair La- 
bor Standards Act irrespective of 
amount in controversy, since act is one 
“reculating commerce” within Judicial 
Code provision conferring jurisdiction 
on District Courts of all suits and pro- 
ceedings arising under any law regulat- 
ing commerce. Fair Labor Standards 
Act of 1938, § 2(b), 29 U.S.C.A. § 202 
(b); Jud.Code § 24(1-8), 28 U.S.C.A. § 
41(1-8).—Lefevers v. General Export 
Iron & Metal Co., 36 F.Supp. 888. 

D.C.Tex. A federal District Court 
had jurisdiction of an action to recov- 
er an amount allegedly due under wage 
and hour provisions of Fair Labor 
Standards Act, notwithstanding amount 
involved was less than $3,000. Fair La- 
bor Standards Act 1938, 29 U.S.C.A. § 
201 et seq.—Farr v. Smith Detective 
Agency &' Night Watch Service, 38 F. 
Supp. 105. 


§ 41 

C.C.A.Okl. Where alleged daughter 
of deceased Indian contended that 
lands, purchased by Indian with funds 
received from royalties reserved under 
mining leases on restricted allotments, 
and personalty located on Indian’s 
farm at time of his death were vested 
in Indian free from administrative con- 
trol by Secretary of Interior, but bene- 
ficiaries of Indian’s will contended that 
such property was under control and 
administration of Secretary at time of 
death of Indian and at time of uwpprov- 
al of will, construction of statute au- 
thorizing allottee to lease land was in- 
volved, and where alleged daughter 
further contended that will was not 
executed in compliance with regulations 
and that in proceeding for approval of 


). will such reg 


tion of action as one “arising un 


will ' ation ere not foll 
ed, federal District Court had juris: 


laws of the United States’. Act— 
%, 1897, §<1,-30 Stat. 72+ Act Ma 
1921, § 26, 41 Stat. 1248; Act M. 


2, 1895, § 1, 28 Stat. 876, 907; 25 
CA, § 378. —Hanson vy. Hoffman, 1 


D.C.Cal. Actions involving interpr ae 
tation of federal public land laws : 
the 


actions “arising under laws of 
al minimum is also present, are with: a i 


United States” and, if the jurisdi 


jurisdiction of federal District Cou 
but not so if title has passed out 
the United States and there is noth 
more than a controversy as to co 
flicting rights in property. Jud.Cod 
24(1), 28 U.S.C.A. § 41(1).—Helvy 
Webb, 36 F.Supp. 243. 3 
Where action to impress land 
a trust and to quiet title to them at- 
tacked certain actions of the Land De- 
partment but it was nothing more th: 
an action to quiet title, not necessarily 
dependent on _an interpretation of the | 
laws of the United States, and if it 
were conceded that action involved. 
terpretation of the federal public lai 
laws, the evidence clearly showed th 
value of the land involved did no 
ceed $3,000, action would be dismissed 
for want of jurisdiction. Jud.Code, § 
24(1), 28 US.C.A. § 41(1). 
Webb, 36 F.Supp. 243. 
: § 46 . ea: 
C.C.A.Mich. In action against inso! 
vent national bank for breach of ex 
utory contract by its conservator’s” 
pudiation of bank’s lease of buil 
before expiration of term, plaintiffs 
motion to remand case to state cou 


n 
Jud,Code. § 24(16), 28 US.C.A. § 4 
(16); Federal Rules of Civil Procedure, 
rule 8(c), 28 U.S.C.A. following sec-— 
tion 723¢—Dinan y. First Nat. Bank | 
of Detroit, 117 F.2d 459. ee 
D.C.Mich. District Courts of tl 
United States have jurisdiction of suits — 
in connection with winding up the a 
fairs of insolvent national banking a 
sociations. Jud.Code, § 41(16), 28 U. 
8.C.A. § 41(16).—Schram vy: Perkins, | 
F.Supp. 404. ae 
D.C.Mich. Under its statutory juris- — 
diction of cases for winding up- 
affairs of national banks, the Dist 
Court had jurisdiction of an actio * 
by the receiver of an insolvent na- 


tional bank to recover from defend- 


v. Belanger, 39 F.Supp, 40%, 


D.C.Mich. District Courts of United’ 
States have jurisdiction of cases for 
winding up of affairs of national bank-— 
ing associations, which includes action 
to recover assessments levied against — 
stockholders. Jud.Code § 24(16), 28 
U.S.C.A. § 41(16).—Schram vy. er- 
back, 39 F.Supp. 616. oh ae 

D.C.Mich. Federal Distriet Courts 
have jurisdiction of cases involving the ~ 
winding up of the affairs of national 
banking associations. Jud.Code § 24 — 
(16), 28 U.S.C.A. § 41(16).—Schrage v. 
Schram, 39 F.Supp. 906. . ee 

D.C.Mo. The federal District Court : 
had jurisdiction of action by federal 
deposit insurance corporation for de- 
claratory judgment as to corporation’s a 
liability vel non on claims asserted “s 
against corporation by reason of al- 
leged deposits in banks in which de- 
posits were insured by corporation, 
where action involved more than $3,000, P 
exclusive of interest and costs. 12 U. 
8.C.A. § 264(c) (12).—Federal Deposit 
Ins. Corporation y. Records, 84 F.Supp. 


00. 

D.C.Ohio. The Distriet Court had ju- 
risdiction of action by receiver of na- 
tional bank against county officials to 
free the receiver and funds held by him 
ag such from alleged claims of county — 


MERWE ek ie Ly ye 
for taxes.—Odland v. | 
S$ p “563 ships 


Findley, 38 F._ 


a national bank in liquidation to en- 
_ foree stockholders’ liability by a credi- 
tor’s bill, where dissolution of bank 

vas an involuntary proceeding by the 

-eomptroller, and one statute relied on 
- yelated to a voluntary dissolution and 
e other considered only creditors who 
were creditors while bank was in ac- 
tive operation, since stockholders were 
not “creditors” » within statute. Act 
June 30, 1876, 19 Stat. 63; 12 U.S.C.A. 
§ 181.—Spellmire v. Third Nat. Bank 
of Pittsburgh, 34 F.Supp. 77. 

By it was apparent from the 
eadings in an action by stockholders 
a national bank in receivership who 
had paid assessments to compel non- 
ying stockholders to pay that neither 

k nor receiver as the comptroller’s 


receivership who had paid assess- 
nents sought to compel nonpaying 
tockholders to pay on the ground that 
stockholders should bear their pro- 
tionate share of the burden of the 
the of the 


ad to be determined by an interpre- 
ation of the National Bank statutes, 
he action was one “arising under 
laws of the United States” within 
District Court’s jurisdiction.— 


A 


t 
- the. 


€.C.A.Ga. If defendants indicted for 
mspiracy were in fact public minis- 
rs within constitutional provision giv- 
g Supreme Court original jurisdic- 
on in all cases affecting public minis- 
ors, absence of allegation in indictment 
o that effect was immaterial. Espio- 
4, 50 U.S.C.A. §§ ae 34; 
s. 1, 2— 
arnsworth vy. Sanford, 115 F.2d 375, 
firming 33 F.Supp. 400. 
An attaché to an embassy is a “publie 
minister,’’ or, at least, that which af- 
cts him affects the ambassador, with- 
constitutional provision giving Su- 
reme Court original jurisdiction in all 
ses affecting ambassadors and other 
public ministers and consuls, but only 
go long as the attaché is attached to 
the embassy. U.S.C.A.Const. art. 3, § 2, 
els. 1, 2.—Farnsworth y. Sanford, 115 
_ F.2d 375, affirming 33 F.Supp. 400. 
When an attaché to an embassy ceas- 
ss to be attached and returns to his 
own country, he is no longer a “public 
‘minister’ and a case thereafter insti- 
_, tuted against him does not affect an 
ambassador or public minister within 
- ——s- meaning of constitutional provision giv- 
Baty) ing Supreme Court original jurisdiction 
in all cases affecting ambassadors and 
other public ministers and consuls. 
_ULS.C.A.Const. art. 8, § 2, cls. 1, 2.— 
‘Farnsworth y. Sanford, 115 F.2d 375, 
affirming 33 F.Supp. 400. 
Where indictment charged American 
_ eitizen and two ex-attachés to Japanese 
Embassy with conspiracy under KEs- 
pionage Act, but the ex-attachés were 
hey hever arrested and the citizen was ar- 
_ raigned alone, there was a complete 
severance of the case against citizen 
as though he alone had been indicted 
and the prosecution was not a case ‘‘af- 
fecting’’ an ambassador or public min- 
‘isters within constitutional provision 
giving Supreme Court original jurisdic- 
tion in cases affecting ambassadors and 
_ other public ministers and consuls. Hs- 
} Pears Act, §§ 2, 4, 50 U.S.C.A. §§ 32, 
. “34; U.S.C.A.Const, art. 3, § 2, els; 1 
2.—Farnsworth vy. Sanford, 115 F.2d 
$75, affirming 33 F.Supp. 400. 
wie The original jurisdiction given Su- 
preme Court by Constitution in all cas- 


els.) 1; 
F.2d 375, affirming 33 F.Supp. 400. - 

The statutory grant of original ju- 
risdiction to District Courts of all 
erimes and offenses cognizable under 
the authority of the United States is 
not an unconstitutional intrusion upon 
the original jurisdiction of the Supreme 
Court under Constitution, but is mere- 
ly a valid grant of concurrent jurisdic- 
tion. Jud.Code, § 24(2), 28 US.C.A. § 
41(2); U.S.C.A.Const. art.3; § 2, cls. 1, 
2.—Farnsworth v. Sanford, 115 F.2d 
375, affirming 33 F.Supp. 400. 

The Supreme Court did not have ex- 
clusive jurisdiction under constitutional 
provision giving Supreme Court original 
jurisdiction in all cases affecting ambas- 
sadors and other public ministers and 
consuls, over prosecution of American 
citizen alone upon indictment charging 
him and two ex-attachés to Japanese 
Embassy with conspiracy under Hspio- 
nage Act, and District Court had valid 
eoncurrent jurisdiction. Espionage Act, 
§§ 2, 4, 50 U.S.C.A. §§ 32, 34; Jud.Code, 
§§ 24(2), 2338, 28 U.S.C.A. §§ 41(2), 341; 
U.S.C.A.Const. art. 3, § 2, els. 1, 2.— 
Farnsworth v. Sanford, 115 F.2d 375, 
affirming 33 F.Supp. 400. 


§ 49 

C.C.A.Ala. The Tucker Act relating 
to suits against the United States is 
general in its nature and must give way 
to special statutes covering particular 
eases. Tucker Act, 28 U.S.C.A. § 41 
(20).—Cook v. U. S., 115 F.2d 463. 

C.C.A.Cal. <A district court had juris- 
diction of a suit by the United States 
to prevent the use of a void marriage 
certificate and ceremony between al- 
leged wife and Indian as evidence in 
future dealings between the United 
States and the alleged wife, under the 
constitutional provision extending the 
judicial power of the United States to 
controversies to which the United 
States is a party and on the ground 
that under the Judicial Code, the suit 
was an action in equity within the 
meaning of the Code, giving jurisdic- 
tion thereof to the district court. Jud. 
Code, § 24, 28 U.S.C.A. § 41; Const. art. 
3, § 2.—Barnett v. United States, 82 F. 
2d 765, certiorari denied 57 S.Ct..9, 299 
U.S. 546, 81 L.Wd. 402, rehearing de- 
nied 57 S.Ct. 113, 299 U.S. 620, 81 L. 
Bd. 457. / 

C.C.A.Okl. An action instituted in 
federal court by an Indian for a 
declaratory judgment determining 
marital status of the parties and for 
incidental relief wherein defendant 
counterclaimed for temporary support 
money and other relief was properly 
dismissed for want of jurisdiction, not- 
withstanding constitutional provision 
giving federal courts jurisdiction of 
controversies to which the United 
States is a party, since United States 
was not a “party” within meaning of 
such. provision. Jud.Code, § 274d, 28 
U.S.C.A. § 400; U.S.C.A.Const. art. 3, 
§ 2.—McCarty v. Hollis, 120 F.2d 540. 

App.D.C. The Fifth Amendment 
does not of itself confer jurisdiction in 
the District Court of the United States 
for the District of Columbia to enter- 
tain an action against the sovereign. 
U.S.C.A.Const. Amend.’ 5.—Pflueger v. 
U:S., 121 B:2d 73:2: 


§ 51 

D.C.Ney. An action by the people of 
the state of California, on relation of 
the state franchise tax administrator, 
against a resident of Nevada to recover 
income taxes which allegedly accrued 
while defendant was a resident of Cali- 
fornia, was to be treated as an action 
by the state of California as the “real 
party in interest’, and not as an ac- 
tion between citizens of different 
states, in determining whether Federal 
District Court for Nevada had juris- 
diction of action. Jud.Code 24(5), 
28 U.S.C.A. § 41(5); St.Cal.1935,° p. 
1118, § 28, as amended by St.Cal.1939, 
p. 26563, § 20; U.S.C.A.Const. art. 4, 


ev: da n 


by the 


to 
24(5), 28 U.S.C.A. 
p. 1118. § 28, as 


subsequently made 
Nevada. Jud.Code 

§ 41(5); St.Cal.1935, 
amended by St.Cal.1939, p. 2563, ; 20; 
U.S.C.A.Const. art. 4, 1.—People of 
State of California ex rel. McColgan vy. 
Bruce, 37 F.Supp. oa 


C.C.A.Ala. A suit by manufacturer of 
processed or renovated butter to re- 
strain officers of Alabama Department 
of Agriculture from seizing country or 
packing stock butter moving in inter- 
state commerce into manufacturer’s Ala- 
bama plant for renovating and proc- 
essing, was not a “suit against state’’ 
so as to be forbidden by Eleventh 
Amendment, but was within recognized 
federal jurisdiction against persons 
purporting to act as officers of a ‘state, 
and as such, to ‘deprive citizens of 
rights granted them by the federal con- 
stitution and laws. 26 U.S.C.A. Int. 
Rev.Code, §§ 2320-2327; U.S.C.A.Const 


Amend. 11.—Cloverleaf Butter Co. vy. 
Patterson, 116 F.2d 227, certiorari 
granted 61 S.Ct. 834. , 
C.C.A.Ariz. A state official cannot 


be under a duty to enforce a state stat- - 


ute that violates Federal Constitution, 
and in attempting to do so, official is 
not fulfilling an “official duty” or act- 
ing for the state so as to be protected 
from suit in federal courts by consti- 
tutional provision concerning judicial 
power of United States in suits against 
a state on theory that a suit against 
official in his official capacity would in 
effect he a “suit against the state.’’ 
U.S.C.A.Const. Amend. 11.—Southern 
Pac. Co. v. Conway, 115 F.2d 746. 
When a threat igs made or an inten- 


tion expressed by a _ state officer to — 


enforce a state law alleged to be un- 
constitutional, officer may be sued as 
an individual] for a judgment declaring 
the law to be unconstitutional in a fed- 
eral court, but before officer may be 
proceeded against as an individual there 
must be*some basis for treating him ag 
a threatened wrongdoer.—Southern 
Pac. Co. v. Conway, 115 F.2d 746. 
That it was defendant’s duty, as at- 
torney general of Arizona, to enforce 
Arizona laws, unless determined to be 
unconstitutional by a court of appro- 
priate jurisdiction, was not a basis for 
treating defendant as a “threatened 
wrongdoer’ so as to authorize action 
against defendant, individually, in fed- 
eral courts for declaratory judgment 
that Arizona Train Limit Law was un- 
constitutional because in violation of 
commerce and due process clauses of 


federal constitution. Rey.Code Ariz. 
1928, § 647; Jud.Code '§ 274d, 28 U. 
S.C.A. § 400; U.S.C.A.Const. art. 1, § 


8, cl. 3; Amend. 14.—Southern Pace. Co. 
v. Conway, 115 I'.2d 746. : 
Where railroad’s complaint against 
attorney general of Arizona, in his in- 
dividual capacity, for declaratory judg- 
ment that Arizona Train Limit Law 
was unconstitutional as violative of 
commerce and due process clauses of 
Federal Constitution alleged that de- 
fendant claimed that statute was consti- 
tutional and applicable to railroad in 
its operations in Arizona, and defend- 
ant alleged that he had formed no 
opinion or contention as to validity of 
statute or his duties thereunder, plead- 
Ings did not present a “justiciable con- 
troversy”’ within jurisdiction of federal 
courts, or an ‘actual controversy’ un- 
der Declaratory Judgment Act, and 
hence dismissal of action was proper. 
Rev.Code Ariz.1928, § 647; Jud.Code § 


274d, 28 U.S.C.A. § 400; U.S.C.A.Const, ° 


art. 1, § 8, cl. 3; Amend. 14.—South- 
ern Pac. Co. v. Conway, 115 F.2d 746. 


C.C.A.N.J. Where action of state — 


cana eS Soar aie ee ee ee eo 


Wenge 


tee 


ew: PS 


ers 


deat ie 


ywere 


d ance 
Mettled prac- 
practice pur- 

federal Consti- 


tution, actions against the state offi- 


cers to enjoin collection of the taxes. 
in reality actions against the 
state, and where not brought with 


- state’s consent were instituted in viola- 


tion of prohibition in federal Constitu- 
tion against bringing action against a 
state without its consent. U.S.C.A. 
Const. Amend. 11.—Central R. Co. of 
New. Jersey v. Martin, 115 F.2d 968, re- 
versing 30 F.Supp. 41, 

It is only where state officers have 
attempted to enforce an unconstitution- 
al law or to administer a valid law 
wrongfully that their acts are regarded 
as so disassociated from the state for 
which they purport to act that an 
action may be brought against them 
with respect to those acts, without con- 
sent of the state. U.S.C.A.Const. Amend. 
11.—Central R. Co. of New Jersey v. 
Martin, 115 F.2d 968, reversing 30 F. 
Supp. 

C.C.A.N.D. Under the express provi- 
sions of North Dakota statutes, an ac- 
tion against the state of North ‘Dakota, 
doing business as North Dakota Mill & 
Elevator Association, is a ‘suit against 
the state” within the direct prohibition 
of the Eleventh Amendment, and the 
fact that the state’s liability, if any, 
arises out ‘of a commercial venture or- 
dinarily not conceived of as a govern- 
mental function is. immaterial. Laws 
N.D.1933, ¢. 191, ae gab: Comp.Laws 
Supp.1925, §§ 368a1, 368a c. 193, s§ 

8 Const.N.D. § 185; U.S 


ty ’ ’ ? 


A.Const. Amend, 11.—State of Nek 
Dakota v. National Milling & Cereal 
Co,,, 114.2.2d. 777. 


Even if the state of North Dakota, 
doing business as North Dakota Mill 
& Hlevator Association, had by statute 
consented to be sued, the District Court 
had no jurisdiction of an action by a 
New Jersey corporation against the 
state doing business as the association 
for alleged breach of contract, since a 
suit between a state and a citizen or 


corporation of another state is not be- 


tween “citizens” of different states, and 
a federal court has no jurisdiction of 
such a suit unless it arises under the 
Constitution, laws, or treaties of the 
United States. Laws N.D.1933, c. 191, 
amending Comp.Laws Sopp een §§ 


368a1, 368a2; ¢. 193, 
Const.N.D. § 185; U.S.C.A. oust 
Amend. 11.—State of North Dakota .v. 


pone Milling & Cereal Co., 114 F.2d 


C.C.A.Okl. The insurance commis- 
sioner of Oklahoma, as long as he acts 
within the provisions of the Constitu- 
tion of Oklahoma charging him with 
the duty of administering the insur- 
ance laws of the state and clothing him 
with executive powers in the adminis— 
tration of the law, is for all purposes 
the state, and a suit against him is a 
“suit against, the state’ which may 
not be maintained in the federal courts 
because prohibited by the Eleventh 
Amendment. U.S.C.A.Const. Amend. 11. 
—Read vy. National Equity Life Ins. 
Co., 114 F.2d 977. 

The insurance commissioner of Okla- 
homa charged under the Oklahoma con- 
stitution with the duty of administer- 
ing the insurance laws of the state 
and clothed with executive powers in 
the administration of the law, when he 
goes beyond the borders of the law 
or acts in a capricious or arbitrary 
manner, becomes divested of his offi- 
cial standing, and a suit against him 
is not a “suit against the state,” and 
he is not protected against suit in 
the federal courts by the Wleventh 
Amendment. U.S.C.A.Const. Amend. 11. 
—Read v. National Equity Life Ins, 
Coy -1l4) F.209772 

Where the Oklahoma legislature pro- 
hibited life insurance companies from 
issuing policies dividing policyholders 
into divisions and classes to provide for 
payment of benefits to one member of 
the division and class upon the death 
of another member, the Oklahoma com- 
missioner of insurance did not act ar- 


bership into groups and providing that 


id capricious 

approve a form of policy 
on the death of a member, an amount 
equal to the face amount of his policy 
Was payable to all remaining members 
‘in that group, and a suit to enjoin the 
commissioner from disapproving the 
form was a “suit against the state” 
not within the jurisdiction of the fed- 
eral District Court. 36 OklI.St.Ann. ss 
106, 224, 225; U.S.C.A.Const.. Amend 
11.-Read vy. National Equity Life Ins. 
Co., 114 F.2d 977. 

C.C.A -Wyo. An action nominally 
against individuals may be in substance 
a “suit against a state’? within the Elev- 
enth Amendment if its purpose is to re- 
strain or affect their action as state 
officers. U.S.C.A.Const. Amend. 11.— 
a Irr. Dist. v. Sharp, 121 F.2d 


oe rhe Eleventh Amendment does not 
bar all suits against state officers, and 
appropriate actions may be maintained 
against such an officer where, pretend- 
ing to act under color of office, he tran- 
scends state law or acts arbitrarily or 
capriciously or grossly abuses power 
reposed in him. U.S.C.A.Const. Amend. 
11.—Mitchell Irr. Dist. v. Sharp, 121 
F.2d 964. 

An action by Nebraska irrigation dis- 
trict to restrain Wyoming water dis- 
trict superintendent and commissioner 
from unlawfully permitting junior ap- 
propriators to take water in disregard 
of plaintiff’s prior right and to compel 
such, officers to perform duty to dis- 


tribute water in proper order of priori- 


ties was not a “suit against a state’ 
within the Bleventh Amendment. U.S. 
C.A.Const. Amend, 11; Laws ee 1939, 
ce. 125; Const.Wyo. art. Sis Suet, hasan aes 
Rev.St. Wyo. 1931, §§ 122-201 to 122- 03, 
122-421, and §§ 122-301, 122-302, as 
amended by Laws 1933, Sp.Sess. c. 26. 
Ary iioeks Irr. Dist..v. Sharp, 121 F.2d 


D.C.Okl. The Eleventh Amendment, 
providing that judicial power of United 
States shall not extend to any suit at 
law or in equity against a sovereign 
state by a citizen of another state, 
places state beyond reach of process 
of United States court. U.S.C.A.Const. 
Amend. 11.—Missouri-Kansas-Texas R. 
Co. v. Williamson, 36 F.Supp. 607. 

D.C.Okl. A suit against a state of- 
ficer to restrain wrongful action under 
color of an unconstitutional state stat- 
ute, resulting in injury to rights and 
property of plaintiff, is not “suit 
against state’ within Eleventh Amend- 
ment providing that judicial power of 
United States shall not extend to suit 
against state by citizen of another 
state. U.S.C.A.Const.Amend. 11.—Mis- 
souri-Kansas-Texas R. Co. v. William- 
son, 36 F.Supp. 607. 

A railroad company’s action against 
Oklahoma Attorney General to restrain 
enforcement, by civil or criminal pro- 
ceedings, of Oklahoma statutes limiting 
length of trains, on ground that stat- 
utes were unconstitutional, was not a 
“suit against state” within Bleyenth 
Amendment providing that judicial 
power of United States should not ex- 
tend to suit against state by citizen of 
another state. 66 Okl.St.Ann. §§ 102, 
103; _U.S.C.A.Const.Amend. 11.—Mis- 
souri-Kansas-Texas R. Co. v. William- 
son, 36 F.Supp. 607. 

D.C.Pa. The immunity granted by 
the Eleventh Amendment may be waiv- 
ed by a state. U.S.C.A.Const.. Amend. 
t1.—Hunkin-Conkey Const. Co. y. 
Pennsylvania Turnpike Commission, 34 
F.Supp. 26. 

The statute authorizing the Penn- 
sylvania Turnpike Commission to sue 
and be sued would constitute a waiver 
by the state of its immunity from suit 
if the state were the real party in in- 
terest to action for declaratory judg- 
ment against the commission by con- 
tractor for construction on tunnel. 36 
P.S.Pa. § 652d; U.S.C.A.Const. Amend. 
11.—Hunkin-Conkey Const. Couey 
Pennsylvania Turnpike Commission, 34 
F.Supp. 26. 

p.C.Pa, The fact that Pennsylvania 
Turnpike Commission was not a cor- 
poration did not make it any less a 
é 


corporation” with power to 


sued in its own name, and, 
assuming the citizenship of its m 
bers, as ee jurisdiction of 
court. 


D.C.Wash. An action against 
officers for relief from alleged. unlay 
ful acts under state laws asserte 

be invalid because in conflict Ww 
plaintiffs’ Indian fishing rights — 
an Indian treaty with the 
States was not in its essential na 
and effect an ‘action against the 
to enforce a state liability, and 
was not repugnant to the BE 
Amendment. U.S.C.A.Const. 
pispoempsen v. Brennan, 39 


D.C.Wash. A_ federal court 
against state officers for relief : 


ing rights under an Indian treaty i 
the United States was not 
against the state’ so as to 
hibited by the Hleventh Amend 
Treaty with Makah Tribe of In 
12, Stat. 939; U.S.C.A.Const: 

11.—Makah Indian Tribe Vue 
39 F.Supp. 75. 


§ 5 
_C.C.A.Il1. Where 


Gotendange i 


to recover money, and in the com| 
plaintiff described itself as an Ei sI 
corporation duly organized and xist 

under and by virtue of the law Wa 

United Kingdom of Great Bri ; 
citizen and resident of England ‘and 
nonresident of Illinois, the Federal Di 
trict Court for the Northern pe 
Illinois, Hastern Livision, had juris 
diction of the cause—Price, Forbes 
Cow ve Montgomery ae F.2d _ 6 


C.C.A.Minn. Oreantoed 
the state of Minnesota was a mn 
of that state for purpose of 
court jurisdiction based on divers 
citizenship.—Pettibone v. Cook Co 
“ore F.2d 850, _ affirming By ia) 

C.C.A.N.D. Even if. the 
North Dakota, doing business as Nort] 
Dakota Mill & Elevator PE 2 


association for a topes breach an ) 
tract, since a suit between a state and 
a citizen or corporation of another sta 
is not between “citizens” of diffe 
states, and a federal court has no ju 
diction of such a suit unless it ar 


ties, of the United States. ) 
1933, ec. 191, amending Comp.L 
Supp. Eee , 8 "368al, 368a2; @. 193, 
ils Pee onst.N.D. § 185: U.S.A 
Const. mee 11.—State ee North Da- 
kota _v. National Milling & Cereal Co., 
114 207-77, : 

C.C.A.Ok1, An Oklahoma reside 
going to California: with present in- 
tention and purpose of remaining < mee 
establishing his residence there, 
“citizen” of such state at time of ‘hi 
subsequent institution of suit agains ba, 
Oklahoma corporation in federal court 
for Oklahoma district within statute. ‘ 
giving federal court jurisdiction of | 
suits between citizens of different states. 
Jud.Code § 24(1), 28 U.S.C.A. § 41(1).— 
Mid-Continent Pipe Line Co, v. White- 
ley, 116 F.2d 871. 

D.C,Ala. The federal statute giving i 
federal District Court original juris- 
diction of civil suits between citizens ; 
of different states if subject matter in st 
controversy exceeds $3,000, invests each | 
of the District Courts with general ju- 
risdiction of all civil suits between citi- — 
zens of different states if the matter 
in controversy is of the requisite pe- 
cuniary value, and federal statute pro-- 
viding that suit shall be brought only — 
in district of residence of either plain- 


Laws 


sass or defendant, if jurisdiction is 
ounded only on the fact that the ac- 
tion is between citizens of different 
states, does not detract from such gen- 
eral jurisdiction, but merely accords to 
the defendant a personal privilege re- 


Ke mpecting the venue. Jud.Code, §§ 24 
MGh)e O20 US. CoA. Sso840 (1), Lia 
Employers Mut. Liability Ins. Co. of 


Wisconsin y. Andrus, 39 F.Supp. 605. 
Where the doctrine of gov- 


2 Mle 

D.C.lowa. The federal court had ju- 
risdiction of subject matter and parties 
to suit to determine whether certain 
filling stations and bulk plants were 
chain stores within the meaning of the 
Iowa Chain Store Tax Act, where di- 
versity of citizenship existed and the 
matter in controversy exceeded $3,000. 
Code Iowa 1939, § 6943.126 et seq.— 
andard Oil Co. v. Green, 34 F.Supp. 


BOL, 
 — —*D.C.La, “Citizenship”, with respect 
to jurisdiction of federal courts, has the 
2 same meaning as “domicile”, and im- 


ports permanent residence in a State 
with an intention of remaining; resi- 
dence alone is not the equivalent of 
tizenship, and citizenship in a state is 
t lost by absence therefrom, where 
intention to return remains, even 
hough absence is protracted.—Shreve- 
rt Long Leaf Lumber Co. v, Wilson, 
38 F.Supp. 629. his 

“Citizenship” and “domicile” are syn- 
onymous, with respect to jurisdiction 
of federal courts, and domicile in its 


_ fendant’s domicile as establishing diver- 
sity or non-diversity of citizenship.— 
Shreveport Long Leaf Lumber Co. Vv. 
Wilson, 38 F.Supp. 629. 
-p.C.Md. Where complaint was one 
of misuse or abuse of municipal admin- 
istrative authority affecting private 
_ rights, and jurisdictional requirements 
+ as to diversity of citizenship were sat- 
- isfied, suit involving riparian rights 
along river was clearly one for adjudi- 
[ cation in federal court upon same prin- 
iples as similar suit was maintainable 
in state court. Jud.Code § 24(1), 28 
U.S.C.A. § 41(1).—Mutual Chemical Co. 
America y. Mayor and City Council 
Baltimore, 33 F.Supp. 881. 
-—D.C.Mass. Where _ plaintiff, while 
staying from March until July, 1940, 
in Caifornia where plaintiff's mother 
lived, commenced personal injury ac- 
tion in federal District Court for Mas- 
sachusetts, the basis of federal juris- 
diction being alleged diversity of citi- 
_ zenship,: and in October, plaintiff regis- 
tered as a voter in Massachusetts and 
voted there in November, and from 
- 1936, plaintiff had lived outside of Cal- 
ifornia most of the time, and plaintiff 
had leased an apartment in Boston in 
1939, the lease being in force at time 
< of preliminary hearing, and plaintiff 
had obtained’ license to operate auto- 
mobile from Massachusetts authorities, 


“diversity of citizenship’ was not 

shown and action was required to be 
dismissed for want of jurisdiction. 
"\ Mass,Ann.Laws, c. 51, §§ 1, 42, 44.— 


_ Dudor vy. Leslie, 35 F.Supp. 969. 
Sa In determining jurisdiction of federal 
courts on ground of diversity of citizen- 
iy “ship, place of residence is prima facie 
the “domicile” unless there is some mo- 
tive for that residence not inconsistent 
with a clearly established intention 
to retain a permanent residence else- 

where, and exercise of right of fran- 

chise in a state is important factor in 
- determination of one’s domicile.—Tudor 

_y. Leslie, 35 F.Supp. 969. 

_D.C.Mo. ‘Competent jurisdiction” of 

the federal court ordinarily means that 


Z } k Pei oat: 
amount in controversy must exceed $3,- 


000 and that there must be a federal 
question or a diversity of citizenship. 


—Stewart v. Hickman, 36 F.Supp. 861. 
-D.C.Mo. Generally, jurisdiction of 
court should not be fixed or determined 
by devices such as assignments of caus- 


es of action to a person whose residence 


alone prompts the assignment in order 
that diversity of citizenship may not 
exist.—Daldy v. Ocean Accident & 
Guarantee Corporation, 38 F.Supp. 454. 
Under Missouri statute as amended 
relating to process against foreign in- 
surance companies, which specifically 
authorizes nonresident assignees of 
claims based on insurance policies to 
sue on those policies in Missouri and 
obtain local service on nonresident in- 
surance companies, the practice of 
avoiding jurisdiction of federal courts 
by the assignment method is recognized 
and, approved. Mo.St.Ann, § 5894, p. 
4495.—Daldy v. Ocean Accident & Guar- 
antee Corporation, 38 F.Supp. 454. 
D.C.N.J. The test of ‘diverse citi- 
zenship” to confer jurisdiction on fed- 
eral court, irrespective of powers of at- 
torney, is whether or not there is di- 
versity between real parties in interest 
and opposing party or parties. Rules 
of Civil Procedure for District Courts, 
rule 17 (a), 28 U.S.C.A. following sec- 
tion 723¢c.—International Allied Print- 
ing Trades Ass’n v. Master Printers 
Union of New Jersey, 34 F.Supp. 178. 
D.C.N.Y. In seaman’s action to re- 
cover $2000 damages ‘for injuries sus- 
tained while working on a dock as 
member of crew of defendant corpora- 
tion’s vessel, where neither diversity of 
parties’ citizenship, nor required amount 
of $3000, was shown, complaint stated 
no cause of action under Jones Act or 
cause of action at law for defendant’s 
failure to obtain insurance required by 
state Workmen’s Compensation Law. 
Jones Act, § 33, 46 U.S.C.A. § 688; 
Workmen’s Compensation Law of N. 
Y., § 1 et_seq._Serbokov vy. Great Lakes 
Transit Corporation, 37 F.Supp. 411. 
D.C.N.Y, In action for goods sold 
and delivered for $150,353.84 between 
citizens of different states wherein de- 
fendant counterclaimed for treble dam- 
ages under anti-trust laws, District 
Court had jurisdiction of the subject 
matter of complaint by reason of di- 
versity of citizenship and also of the 
counterclaim by reason of federal ques- 


tion—Brown Paper Mill Co. v. Agar 
Mfg. Corporation, 1 F.R.D. 579. 
D.C.Pa. A state is not a “citizen,” 


a suit between a state and a citizen or 
corporation of another state is not be- 
tween citizens of different states, and 
Circuit Court of United States has no 
jurisdiction thereof unless suit arises 
under the Constitution, laws, or treaties 
of the United States. Jud.Code § 24(1), 
28 U.S.C.A. § 41(1).—Hunkin-Conkey 
Const. Co. v. Pennsylvania Turnpike 
Commission, 34 F.Supp. 26. 

D.C.Pa. For purposes of federal ju- 
risdiction based on diversity of citizen- 
ship, “state citizenship’ means the 
same as ‘domicile’, the fact of resi- 
dence, accompanied by an intention to 
remain.—Watters v, Ralston Coal Co., 
38 F.Supp. 16. 

That plaintiff had paid an occupation 
tax in a Pennsylvania town did not 
prove that plaintiff, who claimed to be 
a citizen of Ohio, was a citizen of Penn- 
sylvania for purposes of determining 
whether District Court had jurisdiction 
of action on grounds of “diversity of 
citizenship’, where’ assessment was 
levied upon all persons living in the 
town at time of assessment, regardless 
of domicile or citizenship.—wWatters vy. 
Ralston Coal Co., 38 F.Supp. 16. 

That plaintiff bought and financed 
automobiles in Pennsylvania and used 
Pennsylvania addresses on registration 
and operator’s cards did not contradict 
allegation that plaintiff was a citizen of 
Ohio for purposes of determining 
whether District Court had jurisdic- 
tion of action on grounds of ‘diversity 


of citizenship.”—Watters vy. Ralston 
Coal Co., 38 F.Supp. 16. 
D.C.Tenn. The word “citizen” ag 


used in the Judicial Code is synony- 
mous with “inhabitant” and “resident.” 
—Linton y. Cantrell, 34 F.Supp. 782. 


» 
¢ 


Etowah, T everal yi a1 
prior to bringing action gains “Ten- 
nessee residents in federal District 


Court and who had had a “run”. fr 
Etowah to Jacksonville, Fla., but who 
had changed _ his 0 
Cincinnati, Ohio to Macon, Ga., prior. 
to bringing action, was a “resident” of 
Tennessee when action was brought so 
that District Court did not have juris- 
diction by reason of diversity of citi- 
zenship, where it appeared that steward 
had left his family in Tennessee.— 
Linton v. Cantrell, 34 F.Supp. 782. 
Mere mental fixing of a residence or 
citizenship is not sufficient to create 
diversity of citizenship necessary to 
federal court jurisdiction—Linton v. 
Cantrell, 34 F.Supp. 782. 

D.C.Tenn. Jurisdiction of federal 
courts in diversity of citizenship cases 
is based upon the ‘‘controversy.”—Day-. 
ton Veneer & Lumber Mills v. Cincin- 
nat INS OSS HIP Ry CO cle bake: 

D.C.Wash. The intent of Congress 
drastically to restrict federal jurisdic- 
tion in controversies between citizens 
of different states is rigorously en- 
forced by the courts.—Cashmere Val- 
ley Bank v. Pacific Fruit & Produce 
Co., 33 F.Supp. 946. d 

The fact that rules of joinder of 
persons ‘are now more liberal than for- 
merly could not lay a foundation for 
federal jurisdiction’ which did not exist 
when statute regarding jurisdiction of 
federal! District Court was _ passed. 
Rules of Civil Procedure for District 
Courts, rule 82, 28 U.S.C.A. following 
section 723c.—Cashmere Valley Bank vy. 
cic Fruit & Produce Co., 33 F.Supp. 
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C.C.A.Ohio. Where eight trust bene- 
ficiaries who were not residents of 
Ohio brought action in Ohio federal 
court for decree terminating trust, or- 
dering an accounting, by resident exe- 
cutor which had allegedly repudiated 
the trust and directing executor to 
pay over to each beneficiary his or her 
part of the trust estate, fact that plain- 
tiff’ beneficiaries undertook to bring 
the action in behalf of all beneficiaries, 
who were 39 in number, some of whom 
had had their claims satisfied, did not 
render the action a “class action’, and 
hence federal court’s jurisdiction based 
on diversity of citizenship was not af- 
fected by fact that some of the bene- 
ficiaries who did not join in the action 
were Ohio residents, Federal Rules of 
Civil Procedure, rules 19(b), 23 28 U. 
S.C.A. following section 723¢.—Atwood 
wae henal Bank of.Lima, 115 F.2d 


C.C.A.Tex. Where petitioner was an 
Oklahoma corporation and intervener 
was a corporation of Kansas, and all 
defendants were citizens of Texas ex- 
cept one who was a citizen of Califor- 
nia, there was “diversity of citizenship” 
to support federal jurisdiction —Keene 
v. Hale-Halsell Co., 118 F.2d 332. 

D.C.Md. The federal District Court 
would assume jurisdiction of suit in- 
volving riparian rights along river on 
ground of diversity of citizenship, 
where all of original defendants were 
citizens of states different from those 
of the original plaintiffs. Jud.Code § 
24(1),. 28° U.S.C.A. § 41(1).—Mutual 
Chemical Co. of America y. Mayor and 
rat Council of Baltimore, 33 F.Supp. 


D.C.N.¥. Where jurisdiction of fed- 
eral court is based on -diversity of 
citizenship, such diversity must exist 
as between plaintiff and all parties de- 


from | 


“min”? “to .be “from: - 


fendant,—Hoskie vy. Prudential Ins. Co. — 


of America, 39 F.Supp. 305. 

Where no diversity of citizenship 
existed between plaintiff and third par- 
ty defendant brought in by original 
defendant, federal court had no juris- 
diction of plaintiff’s claim against third 
party defendant, and amendment of 
complaint so as to assert such claim, 
permitted by court when jurisdictional 
question had not been brought to 
court’s attention, would be treated as 
void, and original complaint reinstated. 
—Hoskie vy. . Prudential 
America, 39 F.Supp. 305, 


Ins, 4 Co.) 1of aie 


Sao 
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raed 
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“state as plaintiffs—Ingenuities Corpo- 
ration of America v. Trau, 1 BRD.) 


8. B 
- D.C.Pa. In actions brought _ under 


~U.S.C.A. § 41(1, 26); 


defendants, whe 
the same 


nst several 
defendants is a citizen of 


Hf 


section of Judicial Code conferring 
general jurisdiction over actions based 
on diversity, alienage, or federal ques- 
tion, it is sufficient if there is diversity 
between party seeking interpleader and 
the claimants. Jud.Code § 24(1, 26), 28 
Federal Rules of 
Civil Procedure, rule 22, 28 U:S.C.A. 
following section 723e.—Harris v. Trav- 
elers Ins. Co., 40 F.Supp. 154. ~ 5 

The allowance of cross-bill for inter 
pleader under Federal Rules, where di- 
versity exists between interpleader and 
claimants but does not exist between 
the claimants does not extend jurisdic- 
tion of Federal District Courts contrary 
to prohibition of Federal Rules, al- 
though under the Interpleader Act there 
must be diversity between the claimants. 
Jud.Code § 24(1, 26), 28 U.S.C.A. § 41 
(1,26); Federal Rules of Civil Pro- 
cedure, rules 22, 82, 28 U.S.C.A. follow- 
ing section 723c.—Harris y. Travelers 
Ins. Co., 40 F.Supp. 154. 

D.C.Wash. Where plaintiff is the 
owner of property and has the right 
to bring action in federal District 
Court, he .may join claims in which 
others haye an interest.—Cashmere Val- 
ley Bank v. Pacific Fruit & Produce 
Co., 33 F.Supp. Ae ) 


C.C.A.Mich. Where diversity of citi- 
yenship is the sole ground of federal 
jurisdiction, the parties will be aligned 
in accordance with their real interest, 
and if upon such alignment there is no 
diversity of citizenship between the par- 
ties on opposite sides of the controver- 
sy, the action will be dismissed.—Farr 
v. Detroit Trust Co., 116 F.2d 807. 

The pleader’s arrangement of the par- 
ties is not conclusive on a federal court 
on the question of diversity of citizen- 
ship, but the court must look into the 
real facts, and in considering the juris- 
dictional questions it will rearrange the 
parties according to the nature of the 
controversy, particularly where by co- 
operation or prearrangement the real 


parties in interest are manifest.—Farr 


v. Detroit Trust ‘Co., 116 F.2d 807. 

Where diversity of citizenship was 
the sole ground of federal jurisdiction, 
and defendant and his codefendants 
against whom he filed a cross-claim 
were all citizens of the same state, de- 
fendant who was beneficially interested 
in the granting of the relief sought by 
plaintiffs was required to be aligned on 
their side, and when so _ aligned, his 
cross-claim was properly dismissed for 
want of jurisdiction. Federal Rules of 
Civil Procedure, rule 13(a, b, g), 28 U.S. 
C.A. following. section 723c.—Farr v. 
Detroit Trust Co., 116 F.2d 807. 

D.C.La. Where action was brought 
by citizens of Mississippi_ against 
Louisiana corporations and Louisiana 
citizen to procure appointment of a 
receiver, and one of corporate defend- 
ants filed a supplemental answer con- 
taining an alleged counterclaim in 
the nature of interpleader under which 
the interests of that corporate defend- 
ant and complainants were arrayed 
against the other defendants, fact that 
complainants made such corporation a 
defendant would not give the federal 
court jurisdiction on ground of diverse 
citizenship if on the face of the plead- 
ings it was apparent that such corpora- 
tion would necesarily occupy the po- 
sition of a complainant adverse to the 
other Louisiana citizens, Jud.Code § 
24(26), 28 U.S.C.A. § 41(26).—Buxton 
y. Acadian Production Corporation, 35 
F.Supp. 543. 

The parties must be arranged on the 
sides of a controversy according to 
their actual interests, in determining 
whether federal court has jurisdiction 
on ground of diverse citizenship.—Bux- 
ton v. Acadian Production Corporation, 
35 F.Supp. 543. ats 

In action by citizens of Mississippi 
against Louisiana corporations and 


action» 
ere one 


the interests of that corporate defend- 
against the other defendants, 


lacking in jurisdiction for want of ad- 


verse parties and because state court 
had first obtained jurisdiction of the 


property. Federal Rules of Civil Pro- 


cedure, rule 22, 28 U.S.C.A.. following 


section 723c; Jud.Code § 24(26), 57, 28 
U.S.C.A. §§ 41(26), 118.—Buxton y. Aca- 
dian Production Corporation, 35 F. 
Supp. 543. 
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C.C.A.Mich, That the contesting par- 
ties to an action are of diverse citizen- 
ship does not mean that the federal 
court can force into it all other per- 
sons, either citizens or aliens, whose 
controversies may have some relation- 
ship to the original action.—Farr v. De- 
troit Trust Co., 116 F.2d 807. 

C.C.A.Miss. In suit by state of Mis- 
sissippi for benefit of administrator of 
deceased’s estate on Official bond of su- 
perintendent of state penitentiary on 
theory that superintendent breached 
bond by allowing a convict to go at 
large as a “trusty” and was liable for 
death of deceased who was murdered 
by the convict, the state was a ‘‘neces- 
sary plaintiff’? but as the state had no 
interest at stake, it was a “nominal 
party” not to be considered on question 
ot diversity of citizenship in determin- 
ing federal court’s jurisdiction. Code 
Miss.1930, § 2889.—Thames v. State of 
Mississippi, for Use and Benefit of 
Shoemaker, 117 F.2d 949. 

Where state of Mississippi brought 
suit for use of administrator on theory 
that superintendent of state penitentiary 
wrongfully allowed a convict to go at 
large as a “trusty” and that superin- 
tendent was liable on his official bond 
for death of deceased murdered by the 
convict, but deceased’s parents and 
brother, who were Mississippi citizens 
and who were entitled to recover for 
deceased’s death under Mississippi law, 
obtained appointment of a Louisiana 
citizen as administrator solely to col- 
lect damages for deceased’s death, the 
administrator was not a “substantial 
party” but only a ‘nominal party” so 
that federal court was without juris- 
diction bécause of want of diversity of 
citizenship. Code Miss.1930, §§ 510, 
2889.—Thames vy. State of Mississippi, 
for Use and Benefit of Shoemaker, 117 
F.2d 949. 

C.C.A.Ohio. In an action brought ‘in 
Ohio federal court by trust beneficiaries 
who were not residents of Ohio, for de- 
eree terminating trust, ordering an ac- 
counting by a resident executor, which 
had allegedly repudiated the trust and 
directing executor to pay over to each 
beneficiary his or her part of the es- 
tate, other trust beneficiaries who were 
Ohio. residents and were not joined 
as parties plaintiff were not “indispens- 
able parties’ to the action, and hence 
diversity of citizenship necessary to 
give federal court jurisdiction of the 
action existed. Federal Rules of Civil 
Procedure, rule 19(b), 28 U.S.C.A. fol- 
lowing section 723c.—Atwood v. Na- 
tional Bank of Lima, 115 F.2d 861. 

D.C.Pa. The Pennsylvania Turnpike 
Commission was distinct and separate 
from the state and was a “citizen” 
thereof, and hence, in action for de- 
claratory judgment by contractor for 
construction of tunnel, which con- 
tractor was citizen of state other than 
Pennsylvania, the state of Pennsyl- 
vania was not the “real party in in- 
terest’? so as to prevent existence of 
diversity of citizenship. 36 P.S.Pa. § 
652a et seq.; Jud.Code § 24(1), 28 U.S. 
C.A, § 41(1).—Hunkin-Conkey Const. 
Co. v. Pennsylvania Turnpike Commis- 
sion, 34 F.Supp. 26. 

D.C.Pa. There is no prescribed for- 
mula for determining in every case 
whether a person or corporation is an 


in Louisiana with producing wells 
thereon and appurtenances which had 
been sequestered by state court in state 
‘ court action, wherein one of corporate 
defendants filed a supplemental answer 
containing an alleged counterclaim in 
the nature of interpleader under which 


ant and complainants were arrayed 
federal 
court could not grant relief because 


Oe eee 


“indispensable party” 


ie 
resp 


Ity’”? a 
eral jurisdiction on ground of. 


citizenship,” but in equity cour 

dispensable party” is a person 
not only has an interest in the co 
versy, but an interest of such na 
that a final decree cannot be mad 
without either affecting that intere 
or leaving the controversy in such co 
dition that its final termination may 
be wholly inconsistent with equity pe | 
good conscience. Jud.Code § 24(16), 2 
U.S.C.A. § 41(16).—Rhoads v. Natio 
oh ato Bank of Pottstown, 35 F.Supp 
In action by bondholder against tr 1) 
tees of trust indentures securing bond 
for removal of trustees and injunction 
the trustees were not mere “nominal 
parties” but were “indispensable par- 
ties,” so that federal court had n -— 


the trusts were not named as part 
defendant, 


Where the whole relief requested 
quired an adjudication affecting a p 
ticular party, or where a party’s pres- 
ence is necessary to make a final d 
cree effective, that party is “indis 
able party” as respects federal 
diction on ground of ‘diverse ci 
ship.” Jud.Code § 24(16), 28 U.S 
§ 41(16)—Rhoads vy. National 
Bank of Pottstown, 35 F.Supp. 6 
D.C.Tenn. Where there had be 
order from a state authority requirir 
compliance with statute and, un 
proof, employer’s manager and forema 
had no authority to change structural 
conditions at place of employment, man- — 
ager and foreman, who were resid : 
of Tennessee, were not “materia 
fendants” in employee’s action ag: 
employer, a nonresident corporat 
and manager and foreman for dama 
claimed as result of disease being con- 
tracted by employee breathing un- 
healthy fumes due to alleged failure 
of defendants to furnish a safe work 
place as required by common law 
Tennessee statute, and hence f 
District Court had jurisdiction 
tion. Code Tenn.1932, §§ 5339-53: 
5345.—Whittle v. Atlas Powder Co,, 
F.Supp. 568. ; 
D.C.Tenn. 


In action for damages. 
defendant’s alleged negligence which ul- 
legedly caused burning of plaintiff’s — 


result of the fire, and the controversy 
was between plaintiff and defendant . 
with respect to ‘diversity of citize 
ship” necessary to give federal court 
jurisdiction. Rules of Civil Procedure — 
for District Courts, rule 17, 28 U.S.C.A. 
following section 723c.—Dayton Ven 
& Lumber Mills v. Cincinnati, N. O 
TT, P, Ry! Co., 1 F.R/D. 444, 
§ 67 ‘ 
C.C.A.Cal. In action against New 
York corporation and employee of cor- 
poration jointly, not severally, as joint 
tort-feasors, for damages alleged to 
have been caused by their concurrent 
acts of negligence, where plaintiff an ro 
defendant employee were both citizens — 
of state of California, District Court 
was without jurisdiction for want of F 
“diversity of citizenship’. Jud.Code § = 
24(1), 28 U.S.C.A. § 41(1).—Takashi 
Kataoka v. May Department Stores an 
Co., 115 F.2d 521, reversing Kataoka v. 
May Department Stores Co., 28 F.Supp. 
3, certiorari denied May Department 
pyores Co. vy. Takashi Kataoka, 61 S.Ct. 


C.C.A.Del, A voluntarily dissolved ; 
New York corporation could maintain (a 
an action for breach of an existing con- 
tract under statutory authority to sue 
and be sued for the purpose of enfore-_ 
ing existing debts or “obligations” and 
thus was sufficiently alive to satisfy the 
jurisdictional requirement of diversity 
of citizenship. General Corporation Res 


hee! 9 Se 5 eS, 


ROBT | 


Law N.Y, § 


; 


piee 115 F.2d 268, affirming 30 F.Supp. 


-_©,0,A.Ohio. National bank which 
had its office and place of business in 
Ohio was a “resident” and “citizen” of 
that state for jurisdictional purposes.— 
Atwood y. National Bank of Lima, 115 
F.2d 861. 4 


District. of Michigan had jurisdiction. 
‘Jud.Code,;-§ 24(1), 28 U.S.C.A. § 41(1). 
_ -~-Ratigan v. American United Life Ins. 
. 37 F.Supp. 15. 
iyi D.C.Mich. Where plaintiff was a Del- 
aware corporation and defendant was a 
citizen of Michigan, and amount in- 
red in action to enjoin unfair com- 
tition and for damages as_ result 
_ “hereof was in excess of $3,000, exclu- 
sive of interest and costs, federal court 
d  jurisdiction.—Coca-Cola Co. v. 
ristopher, 37 F.Supp. 216. 
D.C.Mo. A Missouri corporation whose 


issolved pursuant to Missouri statutes 
or failure of corporation to file annual 
egistration report and anti-trust affi- 
, was nonexistent, and hence, if 
joined as a defendant with a nonresi- 
dent defendant, would be disregarded 
n determining whether there was com- 
f citizenship as between 
nonresident defendant. 
: §§ 4613, 4614, 4619, pp. 
7, 2049.—State of Missouri ex rel. 
nd to Use of Darr y. A. B. Collins & 
~Co., 34 F.Supp 550. 

' The plaintiff's honest belief, that 
ssouri corporation which was joined 
a defendant with a nonresident de- 
endant had not been dissolved, was 
aterial in determining whether 
e@ was diversity of citizenship, where 
act corporation had been dissolved. 
St.Ann, § 4619, p. 2049.—State of 
ssouri ex rel. and to Use of Darr v. 
_B. Collins & Co., 34 F.Supp. 550. 
».C.Okl. In railroad’s action against 
ahoma Attorney General to enjoin 
hi nforcement of Oklahoma statutes lim- 
iting length of trains, “diversity of 
citizenship” existed, so as to give Fed- 
eral District Court jurisdiction, where 
railroad company was organized under 
laws of Missouri. 66 Okl.St.Ann. §§ 102, 
— 103.—Missouri-Kansas-Texas R. Co. v. 
_ Williamson, 36 I',Supp. 607. 
 p.C.Pa. On the question of diversity 
of citizenship, national banks, for the 
“purpose of all actions by or against 
shem with a few statutory exceptions, 
e deemed citizens of the state within 


aving its principal place of business 
in the state of plaintiff’s residence on 
the basis of diverse citizenship. Jud. 
Code § 24(16), 28 U.S.C.A. § 41(16).— 
Rhoads y. National Iron Bank of Potts- 
town, 35 F.Supp. 650. 

D.C.Tex. A joint stock land bank 
with office and place of business in 
- Dallas, Tex., was not a “resident” of 
_  Yexas and could not by reason of 
diversity of citizenship maintain an 
action in federal court against a Mas- 
-_ sachusetts corporation. Jud.Code § 24 
+ (16), 28 U.S.C.A. § 41(16); Federal 
Farm Loan Act, §§ 4, 16, and § 201 (a, 
uu, C)), AS added ‘in, 1923, 12 U.S.C.A. §§ 
(2, 676, 813, 817, 818, and §§ 1021, 
1023(c).——Dallas Joint Stock Land Bank 
_v, American Employers’ Ins. Co., 35 F. 
Supp. 927. 


ati § 68 
©,0,A.Mass. Federal District Court 
for District of Massachusetts had juris- 
-_. diction on ground of “diversity of citi- 
_--zenship” of suit brought by partners 
~~ «conducting brokerage business in New 
York, against Massachusétts trustees of 
a Massachusetts business trust. Jud. 
Code, § 274c, 28 U.S.C.A. § 399.—Bo- 


wend at ey ae ; ra me 
| 221, subd. 3, Laws 1909, e. 
28.—Stentor Electric Mfg. Co. v. Klaxon— 


that deceased member of plaintiff firm 
was citizen of Kansas, where by stipu- 
lation the parties fixed extent of de- 
‘ceased member’s interest and his heirs 
and surviving partners waived to ex- 
tent of the deceased member’s interest 
all claim against the defendant munici- 
pality.—St. Lewis v. Kansas City, Kan., 
36 F.Supp. 796. 

D.C.N.J. International unions which 
are. unincorporated associations of 
seven or more members each having 
a recognized or common name may 
sue under New Jersey law in their 
common names, but where federal ju- 
risdiction depends on diversity of citi- 
zenship, citizenship of individual 
members must be made to appear and 
their citizenship must be wholly di- 
verse from that of opposing party or 
parties. Rules of Civil Procedure for 
District Courts, rule 17(a, b), 28 U. 
S$.C.A. following section 723c; N.J.S. 
A. 2:78-1.—International Allied Print- 
ing Trades Ass’n vy. Master Printers 
Union of New Jersey, 34 F.Supp. 178. 

International unions which were un- 
incorporated associations of seven or 
more members, some of whom were 
residents of New Jersey, failed to ‘es- 
tablish ‘“‘diverse citizenship”? to author- 
ize suit against New Jersey residents, 
and unions’ remedy was in a class ac- 
tion where only citizenship of repre- 
sentative or representatives need ap- 
pear. Rules of Civil Procedure for 
District Courts, rules 1, 15, 23, 28 U. 
S.C.A, following section 723¢c; N.J.S, 
A. 2:78-1.—International Allied Print- 
ing Trades Ass’n vy. Master Printers 
Union of New Jersey, 34 F.Supp. 178. 

D.C.N.J. In action by typographical 
union to restrain New Jersey corpora- 
tion from infringing union’s trade- 
mark and to restrain alleged unfair 
competition and for an accounting, the 
Federal District Court had jurisdic- 
tion where citizenship of representa- 
tives selected by union was diverse 
from that of the defendant, and union 
had spent more than $3,000 to adver- 
tise its trade-mark and to enhance the 
value of its good will.—Baker v. Master 
Printers Union of, New Jersey, 34 F. 
Supp. 808. 

D.C.Pa. In determining whether 
Federal District Court has jurisdiction 
of an action because of the diversity of 
citizenship, the actual citizenship of the 
individual members of an uwunincorpo- 
rated labor association is determinative. 
Jud.Code § 24(1), 28 U.S.C.A. § 41(1).— 
Green v. Gravatt, omy 832. 


€.C.A.4. Under assignment statute 
concerning jurisdiction of United States 
District Courts, the word “assignment” 
applies only when there is a transfer 
of an existing chose in action, and the 
statute does not apply when the effect 
of a transaction is to bring into being 
a new and hitherto nonexistent claim. 
Jud.Code § 24(1), 28 U.S.C.A. § 41(1). 
—Helvering y. Stein, 115 F.2d 468. 

To render applicable the assignment 
statute, there must be an assignment of 
a derivative cause of action, not the 
creation of an original cause of action, 
and the negotiation of commercial pa- 
per by an accommodation payee is not 
the “assignment” of an existing cause 
of action but is the creation of a new 
cause of action, Jud.Code § 24(1), 28 
U.S.C.A. § 41(1).—Helvering v. Stein, 
115 F.2d 468. 

C.C.A.Ind, Under statute. providing 
that no district court shall have cogni- 
zance of suit on note in favor of as- 
signee unless suit might have been 
prosecuted in such court if no assign- 
ment had been made, test of assignee’s 
right to sue is whether assignor could 
have maintained suit at time of assign- 
ment, and the fact that subsequently it 
cannot maintain such suit because of 
termination of its corporate existence 
or for other reasons is immaterial. 
Jud.Code § 24(1), 28 U.S.C.A. § 41(1).— 
Metropolitan Life Ins. Co. v. Kane, 117 
F.2d 398. 


in sucl 
been mad 


trict, though not denominated a corpo- 
ration in state constitution or statutes, 
is a “corporation” within meaning of 
statute giving federal courts jurisdic- 
tion of actions in favor of assignee or 
subsequent holder of bearer instrument 
made by a corporation, and hence fed- 
eral court had jurisdiction of action by 
nonresident purchasers of district’s 
bearer bonds. - Const.Mich. art. 8, § 15a3 
Jud.Code § 24(1), 28 U.S.C.A. § 41(1).— 
Bloomfield Village Drain Dist. y. Keefe, 
119. F.2d 157. ‘ 
In statute giving federal courts ju- 
risdiction of actions in favor of. as- 
signee or subsequent holder of bearer 
instrument made by corporation, the 
term “corporation” includes municipal 
corporations and counties. Jud.Code 
§ 24(1), 28 U.S.C.A. § 41(1).—Bloom- 
field Village Drain Dist. v. Keefe, 119 
H2d., 15,2. : ’ 
D.C.Mich. Parties may. deliberately 
create diversity of citizenship by as- 
signment or otherwise, so as to per- 
mit action in federal court; but, where 
owner of interest in property assigned 
only a part thereof, holding back part 
of such interest in order to profit by 
the results of the assignment original- 
ly made for the purpose of bringing 
the matter under jurisdiction of fed- 
eral court, such action constituted im- 
proper “collusion” of parties within 
statute providing for dismissal of ac- 
tion where it appears that the parties 
have been collusively made or joined 
for the purpose of invoking federal 
jurisdiction on basis of diversity of 
citizenship. Jud.Code § 37, 28 U.S.C.A. 
§ 80.—Ikeler v. Detroit Trust Co., 39 
F.Supp. 371, granting motion 30 F. 
Supp. 643, affirmed Farr v. Detroit 
Trust Co., 116 F.2d 807. f 


§ 73 : 

C.C.A.Mo. Where federal jurisdiction 
based upon diversity of citizenship was 
invoked at commencement of action, ju- 
risdiction could not be defeated by 
joinder or intervention of other parties 
thereafter, provided that action was a 
class action or intervention was ancil- 
lary to main action.—Johnson v. River- 
land Levee Dist., 117 F.2d 711.) 


Where amended complaint in action 
against a Missouri levee district corpo- 
ration on behalf of district bondholders 
did not allege a “class action” in that 
it contained no allegation as to number 
of bondholders allegedly represented 
by plaintiffs, or that they were so 
numerous as to make it impracticable 
to bring them before the court, and in- 
tervention in which one of the inteéer- 
veners was a resident of Missouri was 
not “ancillary” to the original action, 
in that there was no specific property 
or fund to which the class had a com- 
mon right within the jurisdiction of 
the District Court, federal jurisdiction 


originally existing because of “diversi- | 
was destroyed by — 


ty of citizenship” 
joinder in amended complaint with 
original plaintiffs’ consent of interven- 
ing plaintiffs. Mo.St.Ann. §§ 10902 to 
10957, pp. 3592 to 3633; Federal Rules 
of Civil Procedure, rule 23(a), 28 U.S.C. 
A. following section -723¢.—Johnson vy. 
Riverland Levee Dist., 117 F.2d 711. 


Unless effect of pending action is to 
put property involved in the court’s 
custody, an intervention cannot be “an- 
cillary” for purposes of determining 
whether federal jurisdiction based upon 
diversity of citizenship is destroyed by 
intervention.—Johnson  v, Riverland 
Levee. (Dist V1TLC VR. 2d 711s 

The voluntary joinder of parties has 
the same effect, for purposee of juris- 
diction, as if they had been compelled 
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p yy interven- 
er’s intervention on ground that there 
did not exist a diversity of citizenship 
between plaintiff and intervener and 
requisite jurisdictional amount.—Smith 
Land Co. v. Fuhriman, 36 F.Supp. 667. 
D.C.Ky. In action to foreclose a 
mortgage on oil and gas leases and 
for appointment of a receiver to take 
charge of property, in which jurisdic- 
tion of District Court was based on 
ground of diversity of citizenship, in- 
tervention of one who had entered into 
an agreement with mortgagors whereby 
mortgagors sold at well heads all gas 
that might be produced from property, 
i and who undertook to operate prop- 
p erty and to connect to pipe line major 
portion of gas wells drilled thereon 
with consent of mortgagee, divested 
District Court of its jurisdiction, where 
intervener was citizen of same state as 
mortgagee, since intervener was an “in- 
dispensable party.” Jud.Code § 24(1) 
(b), 28 U.S.C.A. § 41(1) (b).—Charles- 
ton Nat. Bank of Charleston, W. Va., 
y. Oberreich, 34 F.Supp. 329. ; 


§ 74 

©.C.A.Mich. The fact that after Mich- 
igan court had held issuance of bonds 
by similar Michigan drain districts 
void, committee was formed in another 
state and obtained deposit of bonds 
for action in federal court, did not evi- 
dence “collusion” to create diversity of 
citizenship, so as to require dismissal 
of bondholders’ action in federal court 
as to all Michigan. bondholders. Jud. 
Code § 24(1), 28 US.C.A. § 41(1). 
Bloomfield Village Drain Dist. v. Keefe, 
119 F.2d 157. : 

The motive for transferring bonds 
sued on to nonresident is immaterial as 
affecting jurisdiction of federal court. 
Jud.Code § 24(1), 28 U.S.C.A. § 41(1).— 
Bloomfield Village Drain Dist. v. Keefe, 
TOE 2 dy 15:7, 


§ 7 

D.C.Mass. Motion to dismiss action 
for lack of jurisdiction because of want 
of diversity of citizenship between the 
parties was denied, where it appeared 
that whatever the situation later might 
have become, there, was sufficient di- 
versity of citizenship at time action was 


begun.—Monks v. Barker, 35 F.Supp. 
528. 
D.C.Mass. Defendants’ motion to dis- 


miss action for lack of jurisdiction be- 
cause of want of diversity of citizen- 
ship between the parties was denied, 
where evidence established that plain- 
tiff had not lost her domicile in Cali- 
fornia and had not become a citizen of 
Massachusetts at time she filed action 
in federal District Court against citi- 
zens of Massachusetts.—Monks vy. Bark- 
er, 35 F.Supp. 529. 

D.C.Ohio. Jurisdiction of federal 
eourts, when based on diversity of citi- 
zenship, is defeated when change in 
citizenship or parties removes that di- 
versity which is essential to federal 
jurisdiction. Jud.Code, §§ 24(1), (a, 
pb), 28, 37,'28-U.S.C.A.-$§ ‘41 (1) (a,b), 
71, 80.—Solanics v. Republic Steel Cor- 
poration, 34 F.Supp. 951. 


x 


Sa 


§ 77 

Mass. The Supreme Judicial Court 
has equal power with a trial court to 
postpone consideration of sufficiency of 
pleadings until facts are established.— 
Peterson v. Hopson, 29 N.E.2d 140. 

§ 78 i 

D.C.Ala. Where complaint alleged 
that automobile liability insurer was 
citizen of Wisconsin and that insured 
and person injured in automobile acci- 
dent were residents of Alabama, and 
sought an injunction restraining ‘in- 
sured and injured person from eerm| 
to recover from company the injure 
person’s judgment against insured, and 
insured in his motion to dismiss alleged 
that insured was a citizen of Michigan, 
court had general jurisdiction of sub- 
ject matter, and venue was properly 
pleaded by company with allegation 
that insured was resident of Alabama. 
Jud.Code §§ 24(1), 51, 28 U.S.C.A. § 
41(1), 112.—Employers Mut, Liability 
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- jurisd é byt) ‘4 i 
be determined upon a consideration of 


ny relief — 


Ill. Whethe 
ction to grant 


allegations of bill of complaint and 
amendment thereto, and, if there is 
enough of substance in them to require 
the court to hear and~determine the 
eause, then jurisdiction should be en- 
tertained.—_American Co-op. Serum 
ae v. Anchor Serum Co., 38 F.Supp. 
D.C.La. Jurisdiction cannot be con- 
ferred by the defense even when such 
defense is anticipated and is replied 
to by the complaint.—Consolidated Cos. 
v. Martin, 39 F.Supp. 567. 

D.C.Pa. Plaintiffs in their complaint 
must state sufticient facts to bring 
themselves within jurisdiction of Dis- 
trict Court.—Berger y. Clouser, 36 F. 
Supp. 168. 

Where complaint, in action under 
Fair Labor Standards Act, alleged that 
defendants were engaged in preparing 
aud marketing coal for interstate com- 
merce, that defendants employed plain- 
tiffs as laborers, pump runners, time- 
keepers, maintenance men, jig runners, 
slate pickers, watchmen and _~ loaders, 
and that functions performed by plain- 
tiffs were an essential part of prepar- 
ing and marketing the coal, and were 
operations necessary to produce the 
coal for commerce, the action could not 
be dismissed on ground that court 

Jacked jurisdiction over subject matter. 
and persons or defendants because sub- 
ject matter pertained only to local con- 
tract for labor between citizens of same 
state. Fair Labor Standards Act, §§ 
3(b, j), 7(a) (1-3), 16(b), 29 U.S.C.A. 
§§ 203(b, j), 207(a) (1-3), 216(b).— 
Berger v. Clouser, 36 F.Supp. 168. 

D.C.Va. One who sues’ in federal 
court must plead essential jurisdic- 
tional facts and must carry throughout 
the litigation the burden of showing 
that he is properly in court, and if his 
allegations of jurisdictional facts are 
challenged, he must support them by 
competent proof, and even where they 
are not so challenged, court may in- 
sist that jurisdictional facts be estab- 
lished.—In re Ghaneri 39 F.Supp. 696. 
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C.C.A.Cal. In action for fraud. in 
procuring patent, and for conspiracy to 
deprive plaintiff of right to use formula, 
where no diversity of citizenship be- 
tween plaintiff and conspiring defend- 
ants was alleged, and complaint indi- 
cated that plaintiff and two of the con- 
spiring defendants lived in California, 
federal court had no jurisdiction based 
upon diversity of citizenship.—Howard 
v. Archer, 115 F.2d 342. 

D.C.N.Y. A complaint in proceeding 
for injunction should show jurisdiction 
of District Court by setting forth citi- 
zenship of plaintiff.—Harris v. Twenti- 
eth Century Fox Film Corporation, 35 
F.Supp. 153. 

D.C.N.Y. An allegation of plaintiff’s 
residence is insufficient to give fed- 
eral court jurisdiction on ground of 
diversity of citizenship, but plaintiff’s 
citizenship must be alleged.—Hoskie vy. 


Prudential Ins. Co. of America, 39 
F.Supp. 305. 
D.C.Pa. Where complaint in action 


against unincorporated labor associa- 
tions and individual members thereof 
averred that plaintiff was a citizen of 
-Ohio and that the individual defend- 
ants were all citizens of Pennsylvania, 
but there was no averment as to the 
citizenship of the unincorporated labor 
associations, the complaint failed to 
disclose that there was a diversity of 
citizenship between the plaintiff and all 
defendants, and hence motion to dis- 
miss, on ground that requisite diver- 
sity of citizenship was not shown to 
exist, would be granted. Jud.Code § 
24(1), 28 U.S.C.A. § 41(1).—Green vy. 
Gravatt, 34 F.Supp. 832. 
§ 85 

©.C.A.0kl. The United States Dis- 
trict. Court’s jurisdiction between citi- 
zens is based on diversity of citizen- 
ship, and allegation that a party de- 
fendant is resident of a state is not 
equivalent to allegation of citizenship 
in such state, and hence is insufficient 


diversity exists as matter of 
Kelleam v. Maryland Casualty 
Baltimore, Md., 112 F.2d 940, ¢ 
rari granted 61 S.Ct. 48, Gn 
Where bill of complaint defectiv 
avers diversity of citizenship of pee 
to action in federal District Cov 
whole record may be looked to 
purpose of curing such defect, 
averment of requisite citizenship — 
where in record or. statement the 
of facts constituting such all 
in legal intendment is sufficient.—Ke 
leam v. Maryland Casualty Co. of Ba 
timore, Md., 112 F.2d 940, ce 
granted 61 S.Ct. 48.° 
An averment in complaint of p ; 
residence in designated state is s 
cient for purpose of givin di 
District Court jurisdiction _ 


and 


zenship, L 
light of all testimony, that such 
ment was. intended to mean 
sonably construed, must be int 
as meaning that such party wa 
of that state—Kelleam v. Mary 
Casualty Co. of Baltimore, Md., 
rie 940, certiorari granted 61 
fl 


A federal District Court’s finding | 
diversity of citizenship of parties 
action therein must be sustained, 


state other than that of plain 

poration’s domicile, ever reside 

other state, though complaint 

state that defendants are citi 

such state.——Kelleam v. Maryland 

alty Co. of Baltimore, Md., 112 K 

940, certiorari granted 61 S.Ct. 48. — 
C.C.A.Okl. In action, brought agai st 

Oklahoma corporation in federal co : 

for Oklahoma _ district, allegation 3 

amended complaint that plaintiff 

bona fide citizen and resident of Cali- 

fornia was insufficient to establi ; 

versity of citizenship as-basis of ju 

diction, but, when such citizenship_ 

drawn in question, burden rested or 

plaintiff to prove by preponderance o 

evidence that he was a citizen of i- 

fornia. Jud.Code § 24(1), 28. ‘Cx 
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judgment i 
where it appears from the face of ‘tk 
complaint that the court was witho 
jurisdiction for lack .of diversity 
citizenship. Jud.Code, § 274d, 28 
C.A. § 400.—State Farm Mut. Auto 
bile Ins.. Co. v. Hugee, 115 F.2d 2 
afirming 32 F.Supp. 665. pak, 

D.C.Cal. Unnecessary allegations 
plaintiff's complaint, anticipatory « 
defenses, cannot be considered in dete: 
mining whether question is within ju-— 
risdiction of federal District Court, but 
averments which are part of plaintiff’ 
claim and which show a dispute or co 
troversy relating to the construction « 
effect of federal statutes cannot be 
disregarded. Jud.Code, § 24(1), 28 U.S. 
C.A. § 41(1).—Ier Haar v. Kettleman _ 
North Dome Ass’n, 34 F.Supp. 8238. 

D.C.Del. Where complaint in action 
for declaratory judgment alleged that 
pane was a corporation ‘tof New — 

ork” and that defendant was a corpo- Mos 
ration of Delaware, the quoted words Pa 
were merely ‘descriptive’ and not de- A 
terminative of district court’s jurisdic- 
tion. Jud.Code § 274d, ‘28 U.S.C.A. § 
400.—Triangle Conduit & Cable Co. v. 
National Electric Products Corporation,’ 

38 F.Supp. 533. 

D.C.Fla. Complaint for trade-mark 
infringement and unfair competition 
did not state case within jurisdiction of 
Federal District Court in Florida on 
ground of diversity of citizenship and — 
amount involved, where there was no ~ 
allegation of interstate sale by defend- 
ant and no alleged affixing of any. 
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being advertising. Trade-Mark Act of 


Y 
Rie ployee’s right to receive minimum wage 
provided in the Fair Labor Standards 
ct could, not be dismissed on ground 
that employees were not engaged in 
interstate. commerce, where the com- 
plaint alleged that they were so en- 
gaged, since determination of such 
question should be reserved to trial on 
the merits. Fair Labor Standards Act, 
29 U.S.C.A, §§ 201-219——Townsend v. 
Boston & M. R. R., 35 F.Supp. 938. 
- D.C.Pa. Where the allegations of 
complaint asking for the appointment 
of a receiver for petitioner’s realty 
showed that all interested parties were 
citizens and residents of Pennsylvania, 
and property in controversy was all 
 Joeated in Pennsylvania, the federal 
--‘*‘Yistrict Court for the Middle District 
: of Pennsylvania didnot have jurisdic- 


: Rt S.C: 1(1). 
Application of Heller, 39 F.Supp. 310, 


ete iy § 86 : 
- D.C.Pa. To show_ jurisdiction of 
ederal District Court, complaint 


hould show diversity of citizenship, 
nd not merely diversity of residence. 
Fowler v. Baker, 32 F.Supp. 783. 
A complaint referring to parties as 
Tesidents” of different states could be 
amended to show that parties were 
“Gi ns” of different states, where 
of not prejudice 
ny rights of defendants.—Fowler v. 
aker, 32 F.Supp. 783. 


} § 389 : 
_©.C.A.Ariz. Where all parties claim- 
ng water rights in a stream, which 
commenced in New Mexico and_ flowed 
through Arizona, were before Federal 
istrict Court for District of Arizona, 
and consented to a decree therein with 
relation to both Arizona and New Mex- 
ico water users, the court had juris- 
- diction not only to declare respective 
ights of water users within Arizona 
ut also to determine rights of water 
users in New Mexico.—Brooks y. U. S., 
119 F.2d 636, certiorari denied 61 S. 
WCE 1106) 313. U.S. 594, 85 L.bd. ——. 
_ D.C.La. Where original petition 
prayed for personal judgment and 
court did not have jurisdiction because 
action was not brought in district of 
residence of either plaintiff or defend- 
ant, but after filing of plea to juris- 
diction amended petition changed action 
and prayed in the alternative to money 
judgment that lien be enforced upon 
title to real or personal property with- 
in the district, court had jurisdiction. 
-Jud.Code §§ 51, 57, 28 U.S.C.A. §§ 112, 
118.—Stanfa v. Bynum, 37 F.Supp. 962. 


a) 92 
—  ©.C.A.Cal. In action involving con 
struction of contract granting license 
for manufacture and sale of machines 
embodying inventions for which patent 
- had been issued or applied for, wherein 
plaintiff did not cballenge legality or 
validity of the contract or seek its 
avoidance, and instead relied on it and 
claimed under it as did his adversaries, 
the Cireuit court of Appeals regarded 
“as “frivolous” the plaintiff's character- 
ization of the adversaries’ acts as pat- 
ent infringements and violations of the 
anti-trust laws which the plaintiff re- 
lied on to give the federal court juris- 
ee uearer v.| Parker, 121 W.2d 
“ay €.C.A.Mo. Where complaint in ae- 
tion to compel defendants, who were 
alleged to be rival claimants to money 
or securities in plaintiffs’ possession, 
to interplead failed to show that plain- 
tiffs had or claimed any right or im- 
munity created by any law of the 
United States, complaint did not dis- 
close a controversy “arising under the 
Constitution or laws of the United 
States’ within statute giving district 
courts jurisdiction of actions arising 
under the constitution or laws of Unit- 
ed States, and hence dismissal of ac- 
tion was proper where there was no 
diversity of citizenship. Federal Inter- 
pleader Act, 28 U.S.C.A. § 41(26); Jud. 
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-_ spurious mark; the sole offense alleged 
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Plaintiffs’ t 
trustee in bankruptcy claimed to be 
entitled to securities which plaintiffs 
were retaining to protect themselves 
against claim of codefendant based up- 
on plaintiffs’ check was insufficient to 
eonfer jurisdiction upon district court 
in action to compel defendants, who 
were alleged to be rival claimants to 
money or securities in plaintiffs’ pos- 
session, to interplead. Bankr.Act § 60, 
as amended, 11 U.S.C.A. § 96; FKed- 
eral Interpleader Act, 28 U.S.C.A. § 41 
(26); Jud.Code § 24(1), 28 US.C.A. § 
41(1).—Gardner v. Schaffer, 120 F.2d 
840. 

C.C.A.Mo. The complaint will not 
avail as a basis of jurisdiction under 
statute relating to jurisdiction of dis- 
trict courts in cases arising under con- 
stitution or laws of United States in 
so far as complaint goes beyond a 
statement of plaintiff’s cause of action 
and anticipates or replies to a prob- 
able defense. Jud.Code § 24(1), 28 
U.S.C.A. § 41(1).—Gardner y. Schaffer, 
1290 F.2d 840. 

C.C,A.N.Y, A cause of action for in- 
fringement of unregistered common- 
law trade-mark ‘‘Take It or Leave It’, 
which was never copyrighted and was 
used by complainant only in connection 
with uncopyrighted radio program aft- 
er complainant broadcast copyrighted 
program, entitled ““Double or Nothing”’, 
did not lie, especially in absence of al- 
legation of diversity of citizenship be- 
tween complainant and all defendants, 
as such action did not set forth merely 
new. ground to recover damages for 
copyright infringement.—American 
Broadcasting Co. v. Wahl Co., 121 F.2d 
412, reversing 36 F.Supp. 167. } 

A cause of action for unfair compe- 
tition by broadcasting radio program 
substantially similar to complainant’s 
program, resulting in complainant’s 
loss of lucrative contract with certain 
corporation, must fail, in absence of 
allegation therein that complainant had 
copyrighted its program or reference 
to such allegation in preceding cause of 
action for infringement of copyright on 
such program and allegation of di- 
versity of citizenship between com- 
plainant and  defendants.—American 
Broadeasting Co. v. Wahl Co., 121 F.2d 
412, reversing 36 F.Supp. 167. 

D.C.Cal. Jurisdiction, as distin- 
guished from merits, is wanting where 
the claim set forth in the pleading is 
plainly unsubstantial, and the federal 
question averred may be “plainly |'un- 
substantial’ either because obviously 
without merit, or because its unsound- 
ness clearly results from previous deci- 
sions of the Supreme Court.—Dunning 
v. Agricultural Prorate Advisory Com- 
mission of California, 38 F.Supp. 393. 

In a prune producer’s action to en- 
join enforcement of a state prorate 
marketing program, the claim that the 
program violated the Sherman Act, 
where no pertinent facts were pleaded 
or proved, was too unsubstantial to 
eonfer jurisdiction on the federal Dis- 
trict Court under the statute relating 
to suits arising under laws to protect 
commerce against monopolies. St.Cal. 
1933, p. 1969, as amended by St.1935, 
p. 2087; Sherman Anti-Trust Act, § 1 
et seq., 15) U.S.C.A. §) 1 letiseqrs : Jud: 
Code, § 24(23), 28 U.S.C.A. § 41(23).— 


Dunning v. Agricultural Prorate Ad- + 


visory Commission of California, 38 F. 
Supp. 393. 

D.C.1ll. Where relief under the pat- 
ent Jaw is sought, the complaint must 
show a case arising under the patent 
law and if it does, the jurisdiction of 
federal courts may not be defeated by 
a plea denying averments of claim.— 
Grip Nut Co. v. Sharp, 40 F.Supp. 80. 

D.C.Ky. Complaint which alleged 
that defendant employed about 100 per- 
sons in handling, manufacturing and 
shipping of meat products for inter- 
state commerce, and that employment 
of such persons did not comply with 
Fair Labor Standards Act, that plain- 
tiff and others similarly situated were 
employed by defendant at hourly wage 
scale of 45 cents per hour and 48 hours 
per week, and that plaintiff worked 


% ; ion witk 
jurisdiction of federal court under Fai 
Labor Standards Act. Fair Labor 
Standards Act of 1938, §§ 6(a) (1, 2), 
7(a), (1,2), 29 U.S.C.A. §§ 206(a) (1, 
2), 207(a) (1, 2).—Baggett v. Henry 
Wischer Packing Co., 37 F.Supp. 670. 

Where complaint claimed jurisdiction 
of federal court by virtue of Fair La- 
bor Standards Act, it was necessary for 
complaint to state sufficient facts to 
show that such jurisdiction existed. 
Fair Labor Standards Act of 1938, §§ 
1-19, 29 U.S.C.A, §§ 201-219—Baggett 
v. Henry Fischer Packing Co., 37 
Supp. 670. 
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C.C.A.Fla. Allegations by foreign 
corporation that defendants for wrong- 
ful and malicious purpose of appropri- 
ating foreign corporation’s name, in 
order to prevent foreign corporation 
from obtaining a permit, secretly and 
corruptly applied for and obtained a 
corporate charter in foreign corpora- 
tion’s name, and that foreign corpora- 
tion had suffered damages actual and 
punitive in the amount of: $25,000, 
made out a case, as to jurisdictional 
amount,. within jurisdiction of federal 
court.—Scalise v. National Utility Serv- 
ice, 120. F.2d 938. : , 

C.C.A.Ind. Where complaint, in suit 
to foreclose mortgage given to for- 
eign corporation which had not quali- 
fied to do business’ in state, disclosed 
that the corporation and its assignee 
were residents of state other than that 
of mortgagor, required ‘diversity of 
citizenship” was disclosed to entitle 
assignee to sue in federal court to fore- 
close mortgage under statute provid- 
ing that no district ‘court shall have 
cognizance of suit on note in favor of 
assignee unless suit might have- been 
prosecuted in the court if no assign- 
ment had been made, and it was un- 
necessary to allege that assignor could 
have maintained suit in state court. 
Jud.Code § 24(1), 28 US.C.A. § 41(1). 
—Metropolitan Life Ins. Co. vy. Kane, 
117 F.2d 398. i 


C.C.A.Mo. Complaint wherein. plain- 
tiff sought $150 damages for unlawful 
removal of tombstone, $2,000 compen- 
satory and $1,000 exemplary damages 
for willful trespass and desecration of 
graves committed when the tombstone 
was removed, and $2,000 compensatory 
and $1,000 exemplary damages for 
willfui trespass committed in connec- 
tion with substitution of an inferior 
tombstone was sufficient to give ade- 
quate notice to defendants and. to the 
District Court that plaintiff claimed 
and intended to prove that acts of de- 
fendants were committed under cir- 
cumstances and were of a character 
which under Missouri law would en- 
title plaintiff to recover damages for 
mental suffering and was not subject 
to motion to dismiss for failure to dis- 
close that jurisdictional amount was 
in controversy. Rules of Civil Proce- 
dure for District Courts, rule 8(a) (2, 
3), 28 U.S.C.A. following section 723c. 
—Sparks v. England, 113 F.2d 579, 


A plaintiff has the burden of al- 
leging with sufficient particularity the 
facts creating jurisdiction.—Sparks vy. 
England, 113 F.2d 579. , 


C.C.A.Neb. The District Court prop- 
erly proceeded to determine the facts 
upon which its jurisdiction depended, 
notwithstanding complaint alleged that 
requisite jurisdictional amount was in- 
volved, Jud.Code § 24(1), 28 U.S.C.A. 
$e eteaseyy v. Thomson, 119 F.2d 


C.C.A,Okl. A complaint alleging that 
society was incorporated under Laws 
of New York, that defendants were 
citizens of Oklahoma, that amount in 
controversy exclusive of interest and 
costs was in excess of $3,000, and that 
deprivation by defendant of plaintiff’s 
right to distribute its religious publica- 
tions would damage society in sum 
exceeding $3,000, sufficiently alleged 
jurisdictional facts to permit federal 
district court to entertain the action. 


nm 


state law, since there was no con- 
troversy respecting such reserve. Jud. 
Code § 274d, 28 U.S.G.A. § 400—Mu- 
tual Life Ins. Co. of New York v. 
Moyle, 116 F.2d 434, affirming 34 F. 
Supp. ,127. 

D.C.Cal. Federal District Court did 
not have jurisdiction of action brought 
by grower and shipper of raisins 
against state director of department of 
agriculture to enjoin enforcement of 
pro rate order issued by director and 
others acting with him, regulating 
California raisin crop of 1940, under 
the provisions of California Agriculture 
Proration Act, absent an allegation in 
complaint showing damage in amount 

exceeding $3,000 as required by Judi- 

cial Code, Jud.Code, §§ 24(1), 266, 28 

U.S.C.A. §§ 41(1), 380; St.Cal.1933, p. 

1969, as amended.—Wilkins v. Parker, 

35 F.Supp. 1004. 
D.C.Fla. Where insurer alleged in 
action for a declaratory judgment, with 
reference to two life policies containing 
disability benefits, that the policies 
were in full force and effect, the face 
value of the policies could not be con- 
_ sidered in determining the jurisdiction- 

al amount in controversy on motion of 
insured and beneficiary to dismiss on 
ground that amount in controversy was 
less than $3,000. Jud.Code § 274d, 28 
U.S.C.A. 400.—Travelers Ins. Co. v. 
Wechsler, 34 F.Supp. 717. 


D.C.Fla. If reserve required to be 
kept. by insurer for protection of life 
policies containing disability benefits 
could be considered in determining the 
jurisdictional amount involved in in- 
4 surer’s action for a declaratory judg- 
; ment concerning its liability for dis- 
Fi ability benefits, allegations of insurer’s 

complaint that insurer was required to 
i maintain a reserve in excess of $3,000 
4 were insufficient to give federal court 
is jurisdiction, in view of the fact that 
; amount of reserve allocable to the con- 
tingent liabilities of the policies, due to 
disability, as distinguished from the 
| fixed and admitted liabilities, accrued 
a in cash value and paid-up insurance, 
“was not shown. Jud.Code § 274d, 28 

U.S.C.A. § 400.—Travelers Ins. Co. v. 
Wechsler, 34 F.Supp. 717. 


D.C.Fla. Complaint for trade-mark 
infringement and unfair competition did 
not state case within jurisdiction of 
Federal District Court in Florida on 
ground of diversity of citizenship and 
amount involved, where there was no 
allegation of interstate sale by defend- 
ant and no alleged affixing of any spuri- 
ous mark; the sole offense alleged be- 
ing advertising. Trade-Mark Act of 
1905, §§ 17, 19, 15 U.S.C.A. §§. 97, 99.— 

‘ West Coast-Manchester Mills v. Hart- 
ley’s, 35 F.Supp. 540. 

D.C.N.Y. Allegation in complaint 
that matter in controversy exceeded, 
A exclusive of interest and costs, the sum 
4 of $3,000, standing alone, was all that 
{ was required to be alleged in order to 

show jurisdictional amount. Rules of 
Civil Procedure for District Courts, Ap- 
pendix of Forms, form 2, 28 U.S.C.A. 
following section 728c.—Corcoran y. 
Royal Development Co., 35 F.Supp. 400. 
The District Court was not bound by 
allegations that the matter in contro- 
versy exceeded, exclusive of interest 
and costs, the sum of $3,000, if the 
B complaint otherwise showed that the 

amount in controversy was less than 
the minimum jurisdictional amount, 
a since the District Court could examine 
the entire complaint to determine 
q whether the jurisdictional amount was 

in controversy. Jud.Code § 24, 28 U.S. 


4 


Ay . Wh i 
,85 F.Supp. 40¢ | - 
In action by three plain- 


tiffs for damages allegedly sustained in 


automobile collision, complaint con- 


.taining demand by one plaintiff for 


$5,000 damages showed jurisdictional 
amount of $3,000 in the case of such 
Dine eee pick v. Baker, 32 F.Supp. 


D.C.Pa. In administratrix’ action to 
recover damages for the alleged neg- 
ligent killing of her brother by de- 
fendant, complaint claiming $50,000 for 
pecuniary loss resulting from_brother’s 
injuries, pain, suffering, and loss of 
life and asking $520 for funeral and 
administration expenses was suflicient- 
ly. specific on matter of damages 
claimed. Federal Rules of Civil Pro- 
cedure, rule 84, and Appendix of 
Forms, form 9, 28 U.S.C.A. following 
section 7238¢c.—Kriesak v. Crowe, 36 F. 
Supp. 127. 


D.C.S.C. In action by insurer under 
Declaratory Judgment Act to determine 
rights of parties with respect to sev- 
eral policies, which carried life and 
disability benefits, insurer’s allegation 
that a reserve of more than $3,000 had 
been set up against insured’s claim 
was insufficient to show an adequate 
amount in controversy to support fed- 
eral district court’s jurisdiction, where 
it appeared that insurer’s liability for 
a sum in excess of jurisdictional 
amount would depend on continuance 
of. disability. Jud.Code § 274d, 28 U. 
S.C.A. § 400.—Mutual Life Ins. Co. of 
New York v. Moyle, 34 F.Supp. 127. 


D.C.Wash. The amount asked by 
plaintiff on face of complaint is the 
measure of federal District Court’s ju- 
risdiction unless it is apparent that the 
claim is not made in good _ faith.— 
Cashmere Valley Bank v. Pacific Fruit 
& Produce Co., 33 F.Supp. 946. 

D.C.W.Va. Where the complaint in 
an action for a declaratory judgment 
that an automobile liability policy was 
not in effect on date of accident in 
which one person was killed and two 
others were injured alleged that the 
matter in controversy exceeded $3,000, 
and that allegation was not traversed 
in the answers or amended answer, it 
was required to be taken as true for 
jurisdictional purposes.—New Century 
Casualty Co. v. Chase, 39 F.Supp. 768. 

A general allegation in the complaint 
concerning the amount in controversy 
is sufficient for jurisdictional purposes 
when not traversed unless qualified by 
other allegations which require dismis- 
sal—New Century Casualty Co. v. 
Chase, 39 F.Supp. 768. 
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©.C.A.Ind. In action to recover liq- 
uor confiscated by state, where orig- 
inal complaint contained allegation as 
to damages but damage issue was 
withdrawn by stipulation and, after 
full trial on issues submitted, action 
was dismissed on ground jurisdictional 
amount of $3,000 was not. involved, 
trial court’s refusal thereafter to per- 
mit an amendment to complaint so as 
to include the damage issue was not 
an abuse of discretion.—Sharp v. Barn- 
hart, 117 F.2d 604. 


C.C.A.Ohio. Where trust beneficiaries 
brought federal court action, based on 
diversity of citizenship, for decree ter- 
minating trust, ordering an account- 
ing by executor which had allegedly 
repudiated the trust, and directing 
executor to pay over to each benefi- 
eciary his or her part of trust estate, 
and the petition asserted that amount 
involved exceeded $3,000, but did not 
allege that each beneficiary sepa:ately 
was entitled to recovery in the juris- 
dictional amount, the allegation con- 
cerning jurisdictional amount was de- 
fective, and in view of civil procedure 
rule relating to granting of leave to 
amend, cause was remanded to permit 
beneficiaries who were able to do so to 
amend petition to show the amount in 
controversy requisite for federal court 
jurisdiction. Federal’ Rules of Civil 
Procedure, rule 15(a), 28 U.S.C.A. fol- 
lowing section 7238e-—Atwood v. Na- 
tional Bank of Lima, 115 F.2d 861. 


not purport to limit right of a pa 
ty to raise question of diversity 
citizenship “at any time.’ Jud.Cod 
37, 28 U.S.C.A. 80; Federal Ru 
of Civil Procedure, rules 12, 15, 28 | 
C.A. following section 723¢c.—Page 
Wright, 116 F.2d 449, certiorari 
missed 61 S.Ct. 831. 2 Sax 
a C.C.A.Mich. A codefendant did 
waive’ want of jurisdiction becau 
of lack of diversity of citizenship 
answering defendant’s cross-claim.— 
ae v. Detroit Trust ¢ 


Co, 116 F.2d 


252. a4 ; 
An objection to venue does not co 
late and is not “waived” because joine 
in a motion to dismiss with other d 
fenses_and objections under fede 
rule. Federal Rules of Civil Procedur 
rule 12(b), 28 U.S.C.A. following se 
tion 723c.—Martin y. Lain Oil & ¢ 
Co., 36 F.Supp. 252. Pee pik 
Where objection to venue wa 
by leave of court as an additi 
ground for dismissal before orig 
motion or any phase thereof had 


jection to venue was not “waived” a: 
did not come too late because not ra 
in the original motion. Federal Rul 
of Civil Procedure, rule 12(b), 28 U 
C.A. following sectidbn 723¢—Martin 1 
Lain Oil & Gas Co., 36 F.Supp. 252. _ 
The spirit of federal rule relatin 
the time and manner of presenting de 
fenses and objections is opposed to the 
technical waiver of claimed jurisdic- 
tional and procedural rights, includins 
venue, by omissions from motion 
originally filed, so long as they ar 
thereafter made part of the motion b 
leave of court and the entire motion is 
presented to court in due time. Fe 
eral Rules of Civil Procedure, rule 12, 
28 U.S.C.A. followin section 723¢.— 


Martin vy. Lain Oil Gas. €o., 36% 
Supp. 252. Paula’) | 
D.C.La. The statute providing th 


civil suit in District Court shall 
brought only in district of the re 
dence of either the plaintiff or the de- 
fendant where jurisdiction is founded 
on diversity of citizenship merely ac 


waive at his election. Jud.Code § 
28 U.S.C.A. § 112(a).—Williams — 
James, -34 F.Supp. 61. ty ! 
D.C.La. 


Ss 
ae 


but merely establishes a privilege con- 
cerning place where defendant may be — 
sued and the privilege may be waived 
either before or after suit and failure 
to assert the privilege constitutes 
“waiver” thereof. Jud.Code §§ 24, 51, 
as amended, 28 U.S.C.A. §§ 41, 112.— 
Anderson y. Standard Accident Ins, 
Co., 36 F.Supp. 7. 


D.C.Md. Defendant’s right under 
general venue statute to be sued in 
district of which defendant is an in- 
habitant is a personal privilege which 
defendant may waive. Jud.Code § 51, 
28 U.S.C.A. § 112.—Vogel vy. Crown Cork 
& Seal Co., 36 F.Supp. 74. 

Whether a particular set of facts con- 
stitutes a waiver of corporate defend- 
ant’s personal privilege under general 
venue statute to be sued in federal dis- — 
trict of which defendant is an inhabit- 
ant does not depend on whether juris- — 
diction of federal court is concurrent 
with that of state or exclusive thereof, — 


a 


h 


‘is whether it has in fact been waived. 
- Jud.Code §'51, 28 US.C.A. § 112.— 

ay eViogel vy. Crown Cork & Seal Co., 36 
Pee esp. sc 4 in ors . 
| D.G.N.Y. 


E The objection to jurisdic- 
ion on ground that action was not 
rought in proper district was ‘“‘waiv- 
2d,” where defendant defaulted. Rules 
of Civil Procedure for District Courts, 
ule 12(h), 28 U.S.C.A. following sec- 
tion 723¢c—Zwerling v. New York & 
a7 € ba Mail S. S. Co., 33 F.Supp. 721. 
p  § 96 


§ 
©.Pa. A party invoking jurisdic- 
‘of federal court on basis of ‘“di- 
( must show, on the 


Beer 
tion 
erse citizenship” 
record, diversity of citizenship as be- 
tween each proper, necessary, or in- 
dispensable party on one side of the 
sontroversy, and each proper, necessary, 
d indispensable party on the other, 
en aligned according to their real 
nterests in the controversy at the in- 
titution of the suit, and parties merely 

nominal are disregarded in 
. Jud.Code § 24(16), 28 U. 
A. § 41(16).—Rhoads v. National 
Bank of Pottstown, 35 F.Supp. 


a | § 100 

.Pa. An objection that bill does 
‘make a case properly cognizable in 
court of equity does not go to Dis- 
et Court’s jurisdiction as a federal 
irt.—Isaae v. Milton Mfg. Co., 33 FP. 
pp..732. ; 


oF § 102 ; 
A.Cal. Where federal court did 
ot e jurisdiction of action, adjudi- 
ion that complaint was barred by 
vious adjudication in state court was 
—Howard v. Archer, 115 F.2d 342. 
A.Kan. Ordinarily, a court hav- 
isdiction of the subject matter 
n ver the parties to a justiciable 
ontroversy must exercise that juris- 
ic! but this is not an absolute 
x and court has some discre- 
ry power in each instance whether 
to exercise the statutory jurisdiction. 
Code, § 274d, 28 U.S.C.A. § 400 
; Ins. Co. of America v. Brillhart, 
ee TiO. ( 

.A.Mo.The district court was with- 
jurisdiction under Federal Inter- 
der Act of action’ to compel defend- 


who were alleged to be rival 
nts to money or securities in 
tiffs’ possession, to  interplead 


ere was no diversity of citi- 
Federal Interpleader Act, 28 
§ 41(26).—Gardner v. Schaf- 
F.2d 840. 
have 
and 
rt must raise objection of its own 
tion if it is not otherwise presented. 
Federal Rules of Civil Procedure, rule 
A ), .28 U.S.C.A. following section 
Central Mexico Light & “Power 
Munch, 116 F.2d 85, 
.N.Y. Whether an objection to 
tion is called a motion to dis- 
or one for summary judgment, 
$ unimportant since the same relief is 
‘sought and in any event, the affidavits 
_ raising the question are available on 
cither motion. Federal Rules of Civil 
Procedure, rules, 6(d), 12(b, h), 43(e), 
H(e), 28 U.S.C.A. following section 
7z8¢e.—Central Mexico Light & Power 
So. vy. Munch, 116. F.2d 85. 
1 €.C.A.N.Y Jurisdictional issues may 
be raised by the court at any time 
_ on its own motion. Federal Rules of 
» Civil Procedure, rule 12(h), 28 U.S, 
»C.A. following section 728c; Jud. 
ode § 24(1), 28 US.C.A. § 41(1).— 
_ Hackner v. Guaranty Trust Co. of New 
ork, ae F.2d 95, certiorari denied 61 


Y A.Pa. The rule of convenience as 

yplied to discretionary jurisdiction is 
in derogation of jurisdiction, but it 
eecks to lead to that jurisdiction, 
hether it be federal or state, which, 
nder attending circumstances, gives 
best prospect of affording a convenient, 
efficient, and just determination of the 
* particular case.—Overfield v. Pennroad 

Corporation, 113 F.2d 6. 

-  ~ p.C.,Conn. Where defendant has put 
jurisdictional allegations of complaint 
in’ issue, plaintiff must produce evi- 


always 


ti 
aff 


te, 
As 


BA 
" 


‘in either case the privilege may be. 
waived and in both cases the question 


Sv) 

ce of facts upon 1 
risdiction might be based. 
Co. vy. Puritan Oil Co., 39 F.Sup 
D.C.D.C. Federal rule providing t 
every defense shall be asserted in re- 
sponsive pleading except that lack of 
jurisdiction and improper venue may 
at option of pleader be made by mo- 
tion, gives right to raise questions re- 
garding jurisdiction by motion or by 
answer at the option of the pleader. 
Federal Rules of Civil Procedure, rule 
12(b), 28 U.S.C.A. following section 
Bt ey Ee v. U. S., 35 F.Supp. 


se 


In view of federal rule giving right 
to raise questions regarding jurisdic- 
tion by motion or by answer, where 
parties entered into stipulation spe- 
cifically reserving time to plead, they 
reserved right to set up defense of 
want of jurisdiction. Federal Rules of 
Civil Procedure, rule 12(b), 28 U.S.C.A. 
following section 723¢c.—Kaufman v. U. 
S., 35 F.Supp. 900. 

D.C.l11.. Where action was brought in 
District Court of the United States for 
the Eastern District of Illinois, a mo- 
tion to dismiss for want of jurisdiction 
on ground that defendant was in fact 
an inhabitant of the Southern District 
of Illinois raised a question of venue 
only. Jud.Code § 52, 28 U.S.C.A. § 113. 
—Martin v. Lain Oil & Gas Co., 36 F. 
Supp. 252. 

D.C.La. The United States District 
Courts have no jurisdiction except that 
which is conferred upon them by the 
Constitution and laws of the United 
States, and the presumption is that ac- 
tion brought is without the jurisdic- 
tion of the court unless the contrary 
affirmatively appears, and said pre- 
sumption exists throughout the case.— 
Consolidated Cos. v. Martin, 39 F.Supp. 


567. 

D.C.Mo. The District Court would 
consider question of its jurisdiction of 
suit for damages under Fair Labor 
Standards Act, notwithstanding | that 
both parties conceded court’s jurisdic- 
tion. Fair Labor Standards Act of 
1938, § 16(b), 29 U.S.C.A. § 216(b).— 
Stewart v. Hickman, 36 F.Supp. 861. 

D.C.N.J. The Federal District Court 
had duty to decline jurisdiction of ac- 
tion where jurisdictional defect was 
apparent even though the court’s ju- 
risdiction was not challenged. Jud. 
Code, §§ 24, 37, 28 U.S.C.A. §§ 41, 80.— 
Shapiro Bros. Factors Corporation v. 
Automobile Ins. Co. of Hartford, Conn., 
40 F.Supp. 1. 

D.C.N.Y. Hach case must depend up- 

on its own facts to show that the es- 
sential requirements of jurisdiction ex- 
Aste Ores Ver Click, Ines “L Paeart 
333. 
_ In action in federal District Court 
for Southern District of New York by 
resident of the district against Dela- 
ware corporation which in’ Pennsyl- 
vania published magazine for publica- 
tion of alleged libelous article and 
photographs used in connection there- 
with, where defendant moved to dismiss 
action or to quash return of service 
of summons and existence of essential 
jurisdictional requirements could not 
be satisfactorily determined without at- 
tendance and examination and cross- 
examination of witnesses under oath, a 
reference was made to special master. 
Civil Rights Law N.Y. 1 et seq.; 
Rules of Civil Procedure for District 
Courts, rules 12(b), 53(b), 28 U.S.C.A. 
following section 723e—Sorrens. v. 
Clickine., 1° PSR Dy 338: 

D.C.S.C. Federal jurisdiction de- 
pends on facts existing at time action 
is commenced, and not on what hap- 
pens thereafter.—Mutual Life Ins. Co. 
of New York v. Moyle, 34 F.Supp. 127. 

D.C.Va. One who sues in federal 
»court must plead essential jurisdiction- 
al facts and must carry throughout the 
litigation the burden of showing that 
he is properly in court, and if his al- 
legations of jurisdictional facts are 
challenged, he must support them by 
competent proof, and even where they 
are not so challenged, court may in- 
sist that jurisdictional facts be estab- 
lished.—_In re Chaney, 39 F.Supp. 696. 

D.C.W.Va. The defense of lack of 
Jurisdiction of subject matter ig not 


_—Union Nat. Bank of Clarksburg 


in / answe: 
e raised by f 
‘ter answer. Federal s 
Procedure for District Courts, ru 
((b), 28 U.S.C.A. following section 


sy 
m 


McDonald, 36 F.Supp. 46.. reap pate 
D.C.W.Va. Federal jurisdiction de- 
pends on facts existing at the time the 
action is commenced, and subsequent 
changes neither confer nor dives ] 
risdiction.—New Century Casualty Co. 
v. Chase, 39 F.Supp. 768. 
_ App.D.C, Where: court was without 
jurisdiction to issue injunction in case 
involving labor dispute, because, con- 
trary to requirements of Norris-La 
Guardia Act, injunction was granted 
before findings were made, there was 
no finding that notice of hearing had 
been given to chief of public officials 
of county and city within which un- 
lawful acts had been threatened or 
committed, and record did not sustain 


finding that responsible public officials © 
were unable or unwilling to furnish” 


adequate protection, the defect of ju- 
risdiction could not be remedied by 
waiver on the part of defendant. Nor- 
ris-La Guardia Act § 1 et seq., 29 U. 
S.C.A. § 101 et seq.—Green v. Oberg- 
fell, 121 F.2d 46, reversing Obergfell 
v. Green, 29 H.Supp. 589. 

Lack of jurisdiction of the person 
may be supplied by waiver, as for ex- 
ample, by a pleading requesting relief 
similar to that requested by the other 
party, but waiver or consent cannot 
confer upon a court jurisdiction over 
the subject matter of the suit. Feder- 


al Rules of Civil Procedure, rule 12(b),- 


28 U.S.C.A. following section 723¢c.— 
Green vy. Obergfell, 121 F.2d 46, revers- 
ing Obergfell v. Green, 29 F.Supp. 589. 

Every court of general jurisdiction 


has. power to determine whether condi-— 


tions essential to exercise of jurisdic- 
tion exist but the exercise of such pow- 
er cannot create additional jurisdiction. 
—Green vy. Obergfell, 121 F.2d 46, re- 
Merle tal Obergfell v. Green, 29 F.Supp. 


§ 103 ‘ 
D.C.Md. Any doubt about diversity 
of citizenship in third-party defend- 
ant’s proceeding should be resolved in 


favor of jurisdiction in view of desir-— 
in one case. 


ability of determination 
of questions arising from one set of 


facts and the requirement that the fed-. 


eral rules shall be construed to se- 
cure the just, speedy and inexpensive 
determination of every action. Fed- 
eral Rules of Civil Procedure, rules 1, 
ae), Mae: fous section 
c.—Malkin y, Arundel Corporati 
36 F.Supp. 948. Pon ens 
D.C.N.Y. A presumption exists 
against jurisdiction of any cause by a 
United States District Court and in a 
diversity of citizenship case essential 
element of jurisdiction must be affirm- 
atively established. Jud.Code, § 24(1) 
(c), 28 U.S.C.A. § 41(1) (ce); US.C.A, 
Const. art. 8, § 2.—Medvediefft v. Cities 
Service Oil Co., 35 F.Supp. 999. 


§ 104 

C.C.A.Okl. In federal District Court 
action, proof that a person is resident 
of a state is prima facie evidence that 
he is a citizen thereof and shifts bur- 
den of showing that his domicile and 
citizenship are elsewhere than at place 
of his residence to party so alleging. 
—Kelleam y. Maryland Casualty Co. of 
Baltimore, Md., 112 F.2d 940; certio- 
rari granted 61 S.Ct. 48. 

C.C.A.Okl. In action brought in fed- 
eral court for Oklahoma district against 
Oklahoma corporation, evidence held 
sullicient to support court’s finding 


that plaintiff was resident and citizen. 


of California when action was eom- 
menced, so_as to give court jurisdic- 
tion, Jud.Code, § 24(1), 28 U.S.C.A. 
§ 41(1).—Mid-Continent Pipe Line Co. 
v. Whiteley, 116 F.2d 871. 

_D.C.Cal. In a prune producer’s ac- 
tion to enjoin enforcement of a state 
prorate marketing program under 
which plaintiff would receive $6,142, 
plaintif€ held not to have established 
the jurisdictional amount of $3,000 
based on the difference between the 
amount he would receive under the 


s 


Ju-_ 


| into a poo d costs 
> ttle over $1,000 would 
to be paid. 

ended ae St.1935, p. 2087.—Dun- 
ning v. Agricultural Prorate Advisory 


D.C.Del. Where an affidavit filed by. 
defendants in the government’s action 
to enjoin the acceptance of rebates and 
for the forfeiture of three times the sum 
of money or other valuable considera- 
tion received or accepted as rebates 
showed that none of the acts com- 
plained of in the petition took place 
within the District of Delaware, the 
District Court in Delaware for the pur- 


pose of disposing of motions to dismiss 


4 


ae! 


i 


Lei) 


alleging improper venue would assume 
that facts set forth in the affidavit were 
correct and would treat them as if they 
had been alleged in the petition. Inter- 
state Commerce Act §§ 2, 6(7), 49 ue 
C.A. §§ 2, 6(7); eke Act §$ 1(1, 3), 

as amended, 49 U.S.C.A. §§ 41(1, yy 132 
Federal Rules of Sheil Procedure, rule 
12(b) (3), 28 U.S.C.A. following — sec- 
tion 723¢.—U. S. v. Phillips Petr leona 
Co., 36 F.Supp. 480. 

D.C.La. Evidence on question 
whether amount involyed in action for 
injuries ‘sustained in automobile colli- 
sion brought to the federal District 
Court was. less than $3,000 was not 
sufficient to’ divest the court of juris- 
diction. Jud.Code § 24, 28 U.S.C.A. 
41.—Williams v. James, 34 F.Supp. 61. 

D.C.La. Evidence held to establish 
that claim for trespass, committed by 
cutting timber in excess of jurisdic- 
tional amount, was warranted so_ as 
to give federal district court jurisdi¢- 
tion, though recovery actually. al- 
lowed was less than jurisdictional 
amount.—Schneider y. Rockwell-Powers 


Lumber Co., 35 F.Supp. 695. 


.D.C.Mass. “Citizenship,” for juris- 
_ dictional purposes, depends on domicile, 
and residence in fact coupled with pur- 
pose to make the place of residence 
one’s home are essential elements of 
‘domicile,” and statements of intention 
are entitled to little weight when in 
eonflict with facts.—Tudor v. Leslie, 35 
F.Supp. 969. 

| D.C.N.Y. One who, in 1936, in reg- 
istering various motor vehicles and in 
registering with the Interstate Com- 
merce Commission, stated that his resi- 
dence was in Brooklyn, N. Y., could 
not, when sued in _ federal court in 
-1940, deny that he was a resident of 
New York for purpose of jurisdiction, 
in absence of contrary evidence, other 
than bald statement of defendant and 
his attorney that he resided in New 
Jersey.—Gallagher v. Carroll, 33 F. 
Supp. 945. 
D.C.N.Y. In action for injuries suf- 
fered in automobile collisiun, consist- 
ing mainly in injuries to false teeth, 
evidence held to require dismissal on 
ground that amount in controversy did 
not exceed $3,000. Jud.Code § 24, 28 
U.S.C.A.  § 41.—Tlusty _ v. 
Rogers-Pyatt Co., 35 F.Supp. 910. 


D.C.N.Y. A presumption exists 
against jurisdiction of any cause by a 
United States District Court and in a 
diversity of citizenship case essential 
element of jurisdiction must be affirma- 
tively established. Jud.Code, § 24(1) 
(ce), 28 .U.S.C.A,. oS 41(1) (ce); U-S.C.A, 
Const. art. 3, § 2 "—Medvedieft v. Cities 
Service Oil Co., “35 F.Supp. 999. 


D.C.S.C. It must appear to a legal 
certainty that a plaintiff’s claim is 
really for less than the jurisdictional 
amount to justify dismissal of an ac- 
tion in a federal court for want of ju- 
risdiction.—Mutual Ben. Health & Acci- 
dent Ass’n v. Teal, 34 F.Supp. 714. 

D.C.Tenn. The jurisdictional facts 
being challenged in an _ appropriate 
manner, the plaintiffs must support 
them by competent proof which may 


be submitted under authority of and 


in manner provided by federal rule. 
Rules of Civil Procedure, rules 12(b) 
(1), 43(e), 28 U.S.C.A. following Recuon 
723e— Hahn y. Corley Mfg. Co., 1 F.R. 


Sts Cal.1933., p. 1969, 


fe onpalasion of California, 38 F.Supp. — 


Gillespie- 


C.C.ALI 
eral court. 


question is present 
danther until that question is deter- 
mined. Jud.Code § 37, 28 U.S.C.A. § 
0.—Page v. Wright, 116 F.2d 449, cer- 
tiorari dismissed 61 S.Ct. 831._ 

The District Court erred in refusing 
to permit defendant to file an amended 
answer challenging federal jurisdiction 
claimed by reason of diversity of citi- 


summary judgment under federal rules, 
notwithstanding that defendant’s orig- 
inal answer conceded federal Jursdic, 
tion. \Jud.Code § 37, 28 U.S.C.A.’§ 80; 
Federal Rules of Civil Procedure, rule 
56, 28 U.S.C.A. following section 723c. 
—Page v. Wright, 116 F.2d 449, certi- 
orari dismissed 61 $.Ct. $31. 

p.C.Ky. The federal rule authorizing 
court to make its in personam decree 
effective in respect to real or personal 


property presupposes that the court ~ 


has gained jurisdiction over defendant, 
and question of venue when timely 
raised lies at the threshold of the 
case, and, if it be found lacking, juris- 
diction to render any decree is preclud- 
ed. Federal Rules of Civil Procedure, 
rule 70, 28 U‘S.C.A. following section 
723c.—Dan Cohen Realty Co. v. Nation- 
HRS Noa & Trust Co., 36 F.Supp. 


D.C.N.Y. A motion to dismiss a com- 
plaint on ground that the amount ac- 
tually in controversy did not involve 
the minimum jurisdictional amount 
could be made at any time, and before 
the answer to the complaint was served 
as provided in the Rule of Civil’ Pro- 
cedure dealing with defenses and ob- 
jections. Rules of Civil Procedure for 
District Courts, rule 12, 28 U.S.C.A. 
following section, 723c; Jud.Code § 24, 
28 U.S.C.A. § 41—Corcoran v. Royal 


Development ss 35 F.Supp. 400. 
§ 106 
D.C.Pa. Where no constitutional 


question was involved, and there was 
no apparent extraordinary ground for 
jurisdiction, diversity of citizenship 
was only basis for federal court’s juris- 
diction, and, where plaintiffs and par- 
ticular defendant were citizens of same 
state, complaint would be dismissed in 
so far as it was applicable to that de- 
fendant. Federal Rules of Civil Pro- 
cedure, rule 8, 28 U.S.C.A. following 
section 723¢c.—Block v. Warner Bros. 
Circuit Management, 36 F.Supp. 842. 
§ 108 

C.C.A.Tex. A general rule of practice 
having the force of a statute does not 
repeal by implication a special statute 
unless the conflict is plain and irrecon- 
cilable. Federal Rules of Civil Pro- 
eedure, 28 U.S.C.A. following section 
723¢e—Middleton v. Hartford Accident 
& Indemnity Co., 119 F.2d 721. 

D.C.lowa. Congress has power by 
legislation to regulate the practice and 
procedure in the federal courts.—Kell- 
man vy. Stoltz, 1 F.R.D. 726 

Congress has power to authorize the 
Supreme Court to adopt and promul- 
gate general rules regulating eee 
for the federal courts. 28 U.S.C.A. §§ 
HS 723c.—Kellman vy. Stoltz, 1 F.R.D. 
726. 
When Congress acts on the subject 
of regulating the practice and pro- 
cedure in the federal courts, the rule 
prescribed whether directly by legisla- 
tion or by the Supreme Court under 
its congressional authorization is con- 
elusive. 28 U.S.C.A. §§ 723b, 723¢.— 
Kellman v. Stoltz, 1 F.R.D. 726. 

Congress in legislating or the Su- 
preme Court in adopting rules of pro- 
cedure for federal courts may deter- 
mine what constitutes procedure, 28 
U.S.C.A. §§ 723b, 723c.—Kellman vy. 
Sto, 1 BR.Da 726. 

G.N.Y. The Conformity Aét has 
ee in effect, superseded by new fed- 
eral rules. Conformity Act, 28 U.S.C.A. 
§ 724; Federal Rules of Civil Proced- 
ure, 28 US.C.A. following section 723c. 
—In re Utility Consumers Service, 38 
F.Supp. 102. 

D.C.N X¥. Since the adoption of the 
Federal Rules of Civil Procedure, the 
Conformity Act is no longer effective. 


proceed no 


zenship, after plaintiff had moved for 


28 US 124. 
v. Feeney, 38 athe 834. 
D.O.N.Y. In proceeding by 
government. in federal court 
demn land in New York state, an 
visions of New York state condem 
tion law relating to any subject o 
than practice, pleadings, for my 
proceedings. is Reet applicable. | as 
demnation Law_N.Y. § 1 et seq.; Fe 
eral Rules of. Civil ‘Procedure, rule 
(a) (7), 28 U.S.C.A. following ee 
723c; 40 U.S.C.A. §§ 257-258a.—U. 
y. Certain Lands in Borough of + Bre 
lyn, Kings County, State of New 
for Establishment of Hecetving 
racks, 39 F.Supp. 91. 
Va. In federal courts in 
Virginia law is applied in actions 
volving automobile accidents, — 
rights of guests and hosts are the san 
whether tried by state or by ‘SE: 
courts.—Buttery v. Robbins, bia SEL: 
544, 177 Va. 368. 


affect the substantive rights of 
viduals which are fixed by 
statute. Rules of Civil Proecedu 
District Courts, rule 82, 28 
following section 723¢.—U. S. ic 
& Guaranty Co. y. John R. ADSY. & 
34 F.Supp. 604. Ae 
Where action in which bau sough 
to establish claim against highway co n 
tractor for amount allegedly 4d 
notes was filed in November, — 
new rules of federal procedure. 
which contractor, notwithstanding stat 
ute requiring an independent actio 
recover usury, contended its clai 
twice the amount of usury Dp 
notes could be asserted as a se 
counterclaim, did not go int 
until November, 1938, the claim 
usury would affect a  “substs 
tight” and the new rules were, the 
fore, not applicable. 12 U.S.C.A. | 86 
Rules of Civil Procedure for Dist: 
Courts, rule 82, 28 U.S.C.A. fo 
section 723¢.—U. 8. Hidelity & 
anty Co. v. John R. Alley & Co. ” 
Supp. 604. ; 


§ 118 

_ C.C.A.N.Y. The federal | 
Court is not obliged to follow s 
court rulings on matters of proce 
—Westmoreland Asbestos Co. v. Jo 
Manville Corporation, 113 F.2d 114, 
firming 30 F.Supp. 389, adhered 
F.Supp. 731. 


D.C.N.Y. The statute reads 
practice and procedure in condemn: d 
proceedings by the federal government 
a etre Court follow the laws o 
state i 


Ser : 
D.C.Ohio. Federal courts are no 
bound by state practice in criminal pro 
cedure.—U. S. v. Central Supply ot 
34 F.Supp. 241. 
§ 122 


D.C.N.Y. The statute requiring prac ae bi 
tice and procedure in condemnacie yy 
proceedings by federal government in 
District Court to follow the laws of the 
state in which the condemnation is 
brought does not require the tones 
government to follow constructio § 

AY an Sr, ag 


state courts as to the pe te 
allegation of necessity of acquisit ion of 
the condemned property, since federal 
law is that there ‘need be no judicial de- 
termination of clearly ide a ques- 
tions. 40 U.S.C.A. § 258.—U. S. v. Cer- 
tain Lands in City of Jamestown, 34 
F.Supp. 746. 


The statute requiring practice and ‘ 
procedure in condemnation proceedings 
by federal government in District Court " 
to follow laws of state in which con- ' 
demnation is brought does not require ae 
in ease of federal condemnation of sites : 
for public buildings that officer author- 


ized to institute condemnation shall 
state facts cece ae inability to — 
agree. 40 U.S.C.A. § 258.—U. 8. v. Cer- | 


tain Lands in City or Jamestown, 
F.Supp. 746. ee 


. / S127, F = 
 U.S.11l. The Civil Procedure Rules 
authorizing court order for physical 
examination of a party repeal the 
Conformity Act if they are within the 
authority granted by Congress, and 
federal court need not follow state 
practice respecting such an_ order. 
Conformity Act, 28 U.S.C.A. § 724; 28 
4 US.C.A. §§ 723b, 723c; Federal Rules 
of Civil Procedure, rules 35, 37, 28 U. 
 §.C.A. following section 723¢c.—Sibbach 
_ v. Wilson & Co., 61 S.Ct. 422, revers- 
ing 108 F.2d 415, certiorari granted 60 
6 Sct 809, 309 U.S. 650, 84 L.Ed. 1001. 
+ -€«.0.A.11l. Plaintiff who declined to 
answer interrogatories on particular 
subject was properly precluded by the 
eourt from offering proof thereon at 
the trial. Rules of Civil Procedure 
for District Courts, rules 33, 387, 28 
$.C.A. following section 723c.—¥Fish- 
rv. Underwriters at Lloyd’s London, 
15 F.2d 641. : 
_ €.C.A.N.Y. Where _moving «party 
‘seeks information to enable him to pre- 
pare for trial, proper practice is to 
proceed by discovery after joinder of 
issue. Rules of Civil Procedure for 
- -Pistrict Courts, rules 26, 33, 28 U.S. 
C.A. following section 1723c.—West- 
-moreland Asbestos Co. v. Johns-Man- 
ville Corporation, 113 F.2d 114, affirm- 
ing 30 F.Supp. 389, adhered to 32 F. 
Supp. 731. : 
 ©.C.A.N.¥Y. Under rule permitting a 
party to serve on other party a written 
request for admission by latter of the 


ruth of any relevant matters of fact 
set forth therein, a matter of fact not 
related to any document may be_pre- 
ented to the other party for admis- 
on or denial. Rules of Civil 
cedure for District Courts, rule 36(a), 
8 U.S.C.A. following section 723¢c— 
Smyth v. Kaufman, 114 F.2d 40. 
‘In action by trustee in bankruptcy 
to recover back the amount of alleged 
eferential Ee orents by bankrupt, 
he fact of bankrupt’s insolvency at 
time of payments was admitted by de- 
endants’ failure to deny it after being 
served by trustee with a notice to ad- 
mit that fact. Rules of Civil Proced- 
ire for District Courts, rule 36(a), 28 
.S.C.A. following section 723c.— 
myth v. Kaufman, 114 F.2d 40. | 
-_ ©.C.A.0r. In suit against United 
States on war risk insurance policy it 
was not error to require government to 
- produce from files of Veterans’ Admin- 
istration a letter written by physician 
relative to examination made by him 
_ of insured, in order that physician, tes- 
_ tifying for insured, might refresh his 
— memory therefrom, where physician 
-- was properly permitted so to do. Fed- 
eral Rules of Civil Procedure, rule 34, 
28 U.S.C.A. following section 728c; 38 
U.S.C.A. § 445.—U. S. v. Smith, 117 F. 
2a 911. 


D.C.Cal, Where certain defendants 
proposed interrogatories which were 
denied by judge from another district 
sitting in the case, interrogatories 
identical in substance, which were 
 tardily submitted by other defendants, 
would also be denied, since judges of 
 eo-ordinate jurisdiction sitting in the 
same case should not overrule decisions 
of each  other,—Securities and Ex- 
 ehange Commission vy. Timetrust, Ine, 
33 F.Supp. 590 
'  p.C.Cal, The Federal Rule of Civil 
Procedure No. 33 governing interruga- 
tories to parties has a distinctive func- 
_ tion separate and apart from the other 
rules, in the discovery of truth re- 
posing in the mind of defendant, bear- 
ing upon the issue in preperation for 
trial, Federal Rules of Civil Proce- 
> dure, following 


rule 33, 28 U.S.C.A. 
. section 723c.—Bailey v. New England 
Mut. Life Ins. Co. of Boston, Mass., 1 
ae F.R.D. 494. 

he answers to interrogatories to 
adverse parties, taken under Federal 
Rule of Civil Procedure No. 33, may 
be used as a confession or for im- 
peachment under the general rule of 
evidence and not because the rule it- 
self so provides, but may not be used 
by the answering party as a self-sery- 


of Civil Procedure, rules 26, 33, 28 
U.S.C.A. following section  723¢— 
Bailey v. New England Mut. Life Ins. 
Co. of Boston, Mass., 1 F.R.D. 494. 

Federal Rule of Civil Procedure No. 
33, governing interrogatories to par- 
ties, has no relation to rules 26 to 32 
governing depositions and discovery, 
which are complete and provide for 
every requirement at trial and con- 
tingenecy arising from the issue, to un- 
fold truth. Federal Rules of Civil 
Procedure, rules 26-38, 28 U.S.C.A. fol- 
lowing section 723c.—Bailey v. New 
England Mut. Life Ins. Co. of Boston, 
Mass., 1 EF.R.D. 494. ; 

The Federal Rule of Civil Procedure 
No. 36, governing admission of facts 
and of genuineness of documents, is 
self-sufficient, and clearly defines its 
purpose and limits its effect. Fed- 
eral Rules of Civil Procedure, rule 36, 
28 U.S.C.A. following section 723c.— 
Bailey v. New ‘England Mut. Life Ins. 
Co. of Boston, Mass., 1 F.R.D. 494. 

There is no analogy between Fed- 
eral Rule of Civil Procedure No. 33, 
governing interrogatories to parties, 
and the old Equity Rule No. 58, gov- 
erning discovery, interrogatories, in- 
spection and production of documents, 
and admission of execution or genuine- 
ness, but rule 33 functions in its sepa- 
rate sphere, with the same limitations 
in equity as in law actions, while 
rule 58 functions in equity. Equity 
Rule 58, 28 U.S.C.A. following section 
723; Federal Rules of Civil Procedure, 
rule 33, 28 U.S.C.A. following section 
723c.—Bailey v. New England Mut. 
Life Ins. Co: of Boston, Mass., 1 F.R. 
D. 494. 

Where plaintiff in preparing his case 
for trial served upon defendant writ- 
ten interrogatories to be answered as 
provided by Rule 383 of the Federal 
Rules of Civil Procedure, and after 
answering the interrogatories defend- 
ant, within 15 days, served a copy of 
the answers on plaintiff, defendant was 
not entitled to offer the answers to the 
interrogatories in evidence over plain- 
tiff’s objections. Federal Rules. of 
Civil Procedure, rule 33, 28 U.S.C.A. 
following section 728c.—Bailey v. New 
England Mut. Life Ins. Co. of Boston, 
Mass., 1 F.R.D. 494. 


D.C.Del. Proof of allegations of bill, 
when appropriate before trial, may be 
obtained upon filing interrogatories. 
Rules of Civil Procedure for District 
Courts, rule 33, 28 U.S.C.A. following 
section 723c.—U. S. v. Columbia Gas 
& Electric Corporation, 1 F.R.D. 358. 


D.C.Fla. Where city filed petition in 
bankruptcy for confirmation of plan of 
composition of its bonded indebtedness 
and certain creditors objected to the 
plan of composition, the objecting 
creditors and the city were the ‘‘ad- 
verse parties’? within contemplation of 
Federal rule authorizing the serving of 
written interrogatories upon an adverse 
party. Federal Rules of Civil Proced- 
ure, rule 33, 28 U.S.C.A. following sec- 
tion 723c.—In re City of Coral Gables, 
1 F.R.D. 600. 


Where city filed petition in bank- 
ruptecy for confirmation of plan of com- 
position of its bonded indebtedness, a 
creditor which objected to the plan of 
composition, was not entitled to pro- 
pound interrogatories to assenting 
creditors since the assenting and ob- 
jecting creditors were not “adverse par- 
ties” within the Federal rule authoriz- 
ing a party to serve written interroga- 
tories on adverse parties. Federal 
Rules of Civil Procedure, rule 338, 28 U. 
8.C.A. following section 723c—In re 
City of Coral Gables, 1 F.R.D. 600. 

_Under Federal rule relating to depo- 
sitions, the court will protect the rights 
of all parties in granting leave to take 
depositions, and if deposition is taken 
after an answer is served, the person 
answering is entitled to notice, and is 
entitled to attend an oral examination, 
or to file cross-interrogatories if the 
deposition is taken on interrogatories. 
Federal Rules of Civil Procedure, rule 
26, 28 U.S.C.A. following section 7238c, 


lowing 


D.C.Ky. A bankruptcy. trustee 
jecting to claims against bankrupt 
poration 
to purchase stock issued by another 


corporation, was not required to au- 


thenticate minute book of the other 
corporation, where trustee served on 
claimants a written request that they 
admit that minute book was kept. in 
regular course of business, and claim- 
ants did not make written denial under 
oath as required by Civil Procedure 
Rule. Rules of Civil Procedure for 
District Courts, rule 36, 28 U.S.C.A. 
following section 728¢e-—In re Inde- 
pendent Distillers of Kentucky, 34 F. 
Supp. 724. 3 
The Civil Procedure Rule concerning 
admission of facts requires an answer 
after service of request, regardless of 
what may have been previously assert- 
ed by the pleadings, and party making 
request is entitled to a direct and un- 
equivocal answer without being requir- 
ed to search the record for possible de- 


nials lurking in papers or instruments 


previously filed in the record. _ Rules 
of Civil Procedure for District Courts, 
tule 36, 28 U.S.C.A. following section 
723c.—In re Independent Distillers of 
Kentucky, 34 F.Supp. 724. : 
D.C.Me. A defendant, wilfully fail- 
ing to appear to give deposition after 
service of 
of taking thereof in accordance with 
Federal Rules of Civil Procedure, may 
be subjected to special penalties pro- 
vided for by another such rule, though 
not served with subpoena and _ hence 


not in contempt. Federal Rules of 
Civil Procedure, rules 30(a), (g), ‘37 
(d), 45(d) (1), (f£),, 28 U.S.CiA. > fol- 


section 723¢.—Millinocket 
Theatre v. Kurson, 35 F.Supp. 754. 
D.C.Me. Where action involving com- 
plex facts was referred to master, who 
had been holding hearings for several 
weeks and had become much more 
familiar with details than the trial 
judge, and plaintiff filed 174 interroga- 
tories, comprising many subdivisions 
of questions and involving other cases, 
court referred objections to such inter- 
rogatories to the master, directing re- 


nder corporation’s contracts _ 


reasonable written notice — 


port on what interrogatories need not 


be answered and recommendations as 
to remaining interrogatories. Federal 
Rules of Civil Procedure, rule 63, 28 U. 
$.C.A. following section 723¢.—Waldc 
eheeere Corporation v. Dondis, 1 F.R. 
D.C.Mass. Plaintiff’s 
strike out defendant’s notice to produce 
could not be considered where copy of 
notice to produce was not among the 
papers in the file-—Daley v. Evans Case 
Co., 35 F.Supp. 144. : 
D.C.Mass. Motion to dismiss action 
because of failure of plaintiff to comply 
with order of District Court requiring 
the production of certain documents for 
inspection of defendants was denied, 
where it appeared likely that only doc- 
ument not produced for inspection had 
been lost and that plaintiff had fur- 
nished defendants with a copy of such 


document.—Monks v. Barker, 35 F. 
Supp. 528. 
D.C.Mass, In actions for triple dam- 


ages for. violation of anti-trust laws, 
whether federal rule relating to discov- 
ery and production of documents war- 
ranted plaintiff's motion for production 
of documents would be reserved for 
determination until preliminary issue 
of statute of limitations had been de- 
cided. IWederal Rules of Civil Proced- 
ure, rule 34, 28 U.S.C.A. following sec- 
tion 723c; Clayton Act § 5, 15 US. 
C.A. § 16.—Momand _ y, Paramount Pic- 
tures Distributing Co., 36 F.Supp. 568. 

The federal rule relating to requests 
for admission of facts warrants the ad- 
mission, not of all facts, but of rele- 
vant facts. Federal Rules of Civil 
Procedure, rule 36, 28 U.S.C.A. follow- 
ing section 723c.—Momand y._ Para- 
mount Pictures Distributing Co., 36 
F.Supp. 568. 

Where plaintiff filed request for ad- 
mission of certain facts, and defend- 
ants filed responses stating that the 


matters set forth were denied because — 


of such irrelevancy as not to call for 


motion to. 
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36 F.Supp. 568. 2 f 
Where District Court directed that 
filing of objections to and answering 


of plaintiff's interrogatories in main 
case were to await trial of issue of 
statute of limitations, and it might 


well result in a duplication of effort to 
pass upon objections to interrogatories 
in another case and later pass upon ob- 
jections to similar interrogatories in 
the main case, objections to interroga- 
tories in the other case would not be 
considered. Federal Rules of Civil 
Procedure, rules 33, 36, 28 U.S.C.A. 
following section 723¢—Momand _ Vv. 
Paramount Pictures Distributing Co., 
36 F.Supp. 568. : 

D.C.Mass. Where interrogatories 
seeking evidence concerning ownership 
and control of motor vehicle which 
caused plaintiff’s injury, particulars of 
the accident, and matters set up in de- 
fendant’s answer related to matters 
which were relevant to subject matter 
and were inquiries concerning eviden- 
tiary facts relating to claims and of- 
fenses of the parties, the interroga- 
tories were required to be answered 
directly and without evasion in accord- 
ance with information that defendant, 
after due inquiry, possessed. Rules of 
Civil Procedure for District Courts, 
tules 26(b), 33, 28 .U.S.C.\A. follow-., 
ing section 723c.—Gaumond vy. Spector 
Motor Service, 1 F.R.D. 364. 

The purpose of the Civil Procedure 
Rules relating to scope of examination 
by deposition pending action, and re- 


lating to interrogatories to parties, is 


to simplify the issues for trial. Rules 
of Civil Procedure for District Courts, 
rules 26(b), 33, 28 U.S.C.A. following 
section 723c.—Gaumond v. Spector Mo- 
tor Service, 1 F.R.D. 364. 

If documents or papers described in 
plaintiff's interrogatory which was not 
required to be answered were found 
to be in existence after proper answers 
by defendant to other interrogatories, 
plaintiff might proceed to inspect such 
documents under civil procedure rule 
relating to discovery and production 
of documents for inspection. Rules of 
Civil Procedure for District Courts, 
rules 26(b), 33, 34, 28 U.S.C.A. follow- 
ing section 723¢c—Gaumond v. Spector 
Motor Service, 1 F.R.D. 364. 

D.C.Mass. Defendant’s objections ta 
plaintiff's interrogatories concerning 
speed: at which defendant’s automobile 
was traveling before reaching scene of 
accident would be sustained where 
there was nothing to show that such 
speed was material.—Tudor vy. Leslie, 
1 F,.R.D. 448. 

If defendant had a conversation with 
others at scene of or after automobile 
accident and conversation bore no rela- 
tion to accident, defendant was not 


bound to state the conversation in re- 


sponse to plaintiff’s interrogatories, but 
if conversation related to accident in 
such way that conversation could be 
regarded as an admission, plaintiff was 
entitled to have conversation stated.— 
Tudor v. Leslie, 1 F.R.D. 

In automobile accident case, defend- 
ant’s objection to plaintiff’s interroga- 
tory asking defendant to state in what 
respect plaintiff was guilty of negli- 
genge which contributed to plaintiff's 
injuries would be sustained, since such 
question was an ultimate issue to be 
decided by court or jury upon all eyi- 
dence.—Tudor v. Leslie, i F.R.D. 448. 

D.C.Mass. In action by insurers for 
damages by way of subrogation for 
negligently causing fire, defendant’s in- 
terrogatories seeking dates of all pol- 
icies issued by plaintiffs, total amount 
of insurance and specimen copy of the 
type of policy issued, were proper.— 
American & Foreign Ins. Co. v. Rich- 
ard Gibson & Sons, 1 F.R.D. 501. 

In action by insurers for damages 
by way of subrogation for negligently 
causing fire, interrogatory filed by one 
defendant seeking to know in what re- 
spect, with full details, other defend- 


ailed ected to see that 
‘ d safeguards 
were used by defendant filing the in- 


precautions 


terrogatory, was. objectionable—Amer- 
ican & WPoreign Ins. Co. v. Richard 
Gibson & Sons, 1 F.R.D. 501. 

In action by insurers for damages by 
way of subrogation for negligently 
causing fire, objection was sustained in 
exercise of court’s discretion to in- 
terrogatories seeking names and ad- 
dresses of persons who started or 
caused and discovered the fire-—Amer- 
ican & Foreign Ins. Co. vy. Richard 
Gibson & Sons, 1 F.R.D. 501. 

D.C.Mass. Where petition to inter- 
vene was filed in April 1935, and on 
December 1, 1938, case was on pre- 
trial list and was then ordered on jury 
list for December term-of 1938, objee- 
tions to interrogatories filed by inter- 
venor in October 1940, on ground that 
they were too late, would be overruled, 
since Civil Procedure Rule authorizing 
interrogatories eontains no provision 
requiring conclusion that interroga- 
tories so filed were too late. Federal 
Rules of Civil Procedure, Rule 33, 28 
U.S.C.A. following section 723c.—U. 8S. 
for Benefit of General Blectrie Supply 
Corporation vy. W. BH. O'Neil Const. Co., 
i FR; D2 529: 

A defendant would not be ordered to 
answer interrogatories where no an- 
swers had been filed since under Civil 
Procedure Rule, the remedy in such 
event is to enter a judgment by default. 
Federal Rules of Civil Procedure, rules 
33, 37(d), 28 U.S.C.A. following section 
723¢.—U. S. for Benefit of General Elec- 
tric Supply Corporation vy. W. B&. 
O’Neil Const. Co., 1 F.R.D. 529. 

D.C.Mich. The federal rule relating 
to production and inspection of docu- 
ments may be invoked at any time after 
the commencement of a civil action. 
Federal Rules of Civil Procedure, rule 
34, 28 U.S.C.A. following section 723c. 
—Courteau v. Interlake S. S. Co., 1 F. 
R.De 525" 

Plaintiff’s application to require de- 
fendants to produce and for permission 
to inspect documents was denied where 
supporting affidavit thereof merely 
stated as a “conclusion” that each of 
documents contained evidence relevant 
and material to matters involved. Fed- 
eral Rules of Civil Procedure, rule 34, 
28 U.S.C.A. following section 723c.— 
Courteau v. Interlake S. S. Co., 1 F.R. 
D. 525. 

A “condition precedent” to right of 
inspection by a party calling for docu- 
ments or tangible things is that they 
embody evidence material to the cause, 
and no mere roving inspection will be 
permitted. Federal Rules of Civil Pro- 
cedure, rule 34, 28 U.S.C.A. following 
section 723¢.—Courteau v. Interlake S. 
S22 C0. PER. D5 25: 

The federal rule relating to produc- 
tion and inspection of documents was 
not intended to open all of one party’s 
records to other party on vague chance 
that they might contain some material 
relevant to some theory advanced by 
the other party. Federal Rules of Civ- 
il Procedure, rule 34, 28 U.S.C.A. fol- 
lowing section 723c.—Courteau v. Inter- 
fake S28: Co}, 1¢RR-D? 525. 

The requirement of materiality does 
not compel person seeking production 
of documents and permission to inspect 
them definitely to prove materiality, 
but it is sufficient that he establish 
reasonable probability that documents 
sought to be examined constitute or 
contain material evidence. Federal 
Rules of Civil Procedure, rule 34, 28 
U.S.C.A. following section 723c.—Cour- 
teau v. Interlake 8S. S. Co., 1 F.R.D. 
525. 

In action for injuries resulting in 
death, plaintiff’s motion for production 
and inspection of any written state- 
ment or affidavit given to defendant by 
any person in its employ concerning al- 
leged accident was denied, as in effect 
asking defendant to produce statements 
made by witnesses and as amounting to 
allowing plaintiff to use opponent’s 
preparation for trial. Federal Rules of 
Civil Procedure, rule 34, 28 U.S.C.A. 
following section 723c.—Courteau v. In- 
terlake S. S. Co., 1, F.R.D. 525. 


D.C.Mo. Plaintiff's motion for pro- 


-fendant, would be grante 


‘things for inspection is limited to 


which were in the hanes y i 
hee 
an inspection of the pleadings dit 
disclose any reason why the motion for 
the production should be sustained 
Rules of Civil Procedure for Dist 
Courts, rule 34, 28 U.S.C.A. followi 
section 723c.—Leimer yv, State Mut 
Life Assur. Co. of Worcester, Mass., | 
F.R.D. 386. 


ing production 


of documents 


ties, and provides the only metho 
obtaining discovery of documents 
tangible things in possession, cust« 
or control of another party with 
taking his deposition. Federal 


F.Supp. 949. 

The documents, records, and co 
spondence of which  inspectio 
sought under federal rule should 


section -723¢.—Quemos Theatre C 
Warner Bros. Pictures, 35 F.Supp. 94 
The spirit of federal rules requir 
discovery before trial whenever pos 
ble and liberal construction. Fed 
Rules of Civil. Procedure, rule 
U.S.C.A. following section 723¢ 
mos Theatre Co. v. Warner Bros. 
tures, 35 F.Supp. 949. t 
The standard of materiality for pe 
poses of inspection before trial wil 
considerably broader than at tri 
since materiality is not as easily dete 
mined before trial. Federal Rules_ 
Civil Procedure, rule 34, 28 U.S. 
following section. 723c.—Quemos Th 
atre Co. v. Warner Bros. Pictures, 
F.Supp. 949. leh 
D.O.N.J. The federal rules relati 
to depositions, discovery, and inte: 
rogatories were intended to grant t 
widest latitude in ascertaining befor 
issues 


trial facts concerning real 
dispute, and to permit interrogatorie 
to parties in connection with any rele- 
vant matter in order to make availab 
the facts pertinent to issues to be « 
cided at trial, and to eliminate all & 
pense and difficulty that would bi 
volved in their production at_ tr 
and to simplify the issues. Fede 
Rules of Civil Procedure, rules 2) 
28 U.S.C.A. following section 7 
American Lecithin Co. v. W. A. C 
Corporation, 1 F.R.D. 603. F 2 

D.C.N.Y. The denial of stay of fe 
eral court minority stockholder’s 
tion until disposition of similar ‘s 
eourt action did not preclude defen 
ants in federal court action from moj 
ing for protective order under cou 
rule authorizing court to make order 
after service of notice for taking de 
osition, for protection of party or wit- — 
ness. Rules of Civil Procedure fo 
District Courts, rule 30(b), 28 U.S.C.A. 
following section 723c.—Finkelstein vy. 
Boylan, 33 F.Supp. 657. ice. 

Under court rule authorizing court, — 
after service of notice for taking of 
deposition, to make order for protec- 
tion of party or witness, the court, — 
guided by equitable considerations, 
may take such steps as will protect — 
parties and deponents entitled to re- 
lief. Rules of Civil Procedure for 
District Courts, rule 30(b), 28 U.S.C.A. 
following section 723c.—¥Winkelstein vy, 
Boylan, 33 F.Supp. 657. 

In federal court minority stockhold- 
er’s action, defendants’ motion to va- 
eate notiee for taking of depositions on 
ground that defendants or some of 
them sought to be examined had been 
thoroughly examined before trial in 
similar state court action, and that 
new examination in federal court would 
be mere duplication of what had al- 
ready taken place in state court, was 
denied, since, in absence of clear show- | 
ing of bad faith, collusion, or other 
legal impropriety, plaintiff stockhold-. 
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Pade SEN La ey Wi PR Ae 
Ok Ae Se SI ee 
er should be accorded right t 
eans available under new federal pro- 
cedure in preparing for trial. Rules 
of Civil Procedure for District Courts, 
rule 30(b), 28 U.S.C.A. following sec- 
tion 723c.—Finkelstein y. Boylan, 33 
F.Supp, 657. i : 
: n minority stockholder’s action, ex- 
amination of defendants named in no- 
tice for taking depositions was stayed 
pending prosecution of both examina- 
: ns in progress in similar state court 
on by other stockholders and the 
state court action itself, but defend- 
ants were required to allow plaintiff 
stockholder an adequate inspection of 
‘ is Y nee depositions taken on examinations 


efore trial in the state court. Rules 
Civil Procedure for District Courts, 
e 30(b), 28 U.S.C.A. following sec- 
n 723c.—Finkelstein vy. Boylan, 33 
upp. 657. 
N.Y. Under Rule of Civil Pro- 
: e providing that any party may 
van serve upon any adverse party written 
interrogatories to be answered by the 
_ party served, the interrogatories and 
- answers thereto are no part of the 
leadings. Rules of Civil Procedure 
r District Courts, rule 33, U.S. 
A. following section 723c.—Munzer v. 
Swedish American -Line, 35 F.Supp. 


Laem 
‘Rule 33 of Civil Procedure providing 


at any party may serve upon any 
adverse party written interrogatories 
to be answered by the party served, 
merely provides a method of obtaining 
discovery from an adverse party which 
tebe used in lieu of taking his dep- 
ut 


ion upon written interrogatories, 
hat scope of discovery under such 
le may be as broad as discovery by 
sition under Rule 26. Rules of 
il Procedure for District Courts, 
ules 26, 33, 28 U.S.C.A. following sec- 
ion 723c.—Munzer v. Swedish Ameri- 
an Line, 35 F.Supp. 493. 
Privilege” as an objection applies to 
interrogatories under Rule 33 of Civil 
Procedure providing that any party 
ae 


serve upon any adverse party 
itten interrogatories to be answered 
yy the party served, just as it may be 
» basis of an objection to questions 
examination of a party whose dep- 
sition is being taken under Rule 26, 
- Rules of Civil Procedure for District 
Courts, rules 26, 33, 28 U.S.C’A. fol- 
owing section 723c.—Munzer v. Swed- 
American Line, 35 F.Supp. 493. 
_ The scope of interrogatories under 
Rule of Civil Procedure providing that 
ny party may serve upon any adverse 
arty written interrogatories to be an- 
ered by the party served is as broad 
s the scope of examination by depo- 
sition, as provided in the rule which 
permits an examination regarding any 
ps atter, not privileged, which is rele- 
vant to the subject matter involved in 
the pending action. Rules of Civil 
Procedure for District Courts, rules 26, 
raza 33, 28 U.S.C.A. following section 723¢.— 
- Munzer vy. Swedish American Line, 35 
/, F.Supp. 493. 
_ Yhe record of plaintiff's treatment in 
+ sanatorium in 1920 could be sub- 
ivy? peenaed for inspection and discovery, 
where plaintiff in answer to interroga- 
tories submitted to her under Rule 
of Civil Procedure, disclosed fact that 
she was at one time insane. Civil 
\ Practice Act N.Y. §§ 352, 354; Rules 
of Civil Procedure for District Courts, 
¥ _ rule 33, 28 U.S.C.A. following section 
Lhe Swedish American 


723¢e.—Munzer_ v. 


any relevant matter 
Federal Rules of 
il Procedure, rule 26, 28 U.S.C.A. 
owing section 728¢e.—Samuel Gold- 
1, Ine, v. United Artists Corpora- 
Civaoe PASupp. ) 633.5) ; 

D.C.N.Y. Interrogatories propounded 
in civil actions under rule authorizing 
the service of written interrogatories 
on any adverse party may cover the 
same scope as a deposition under rule 
relating to depositions pending action. 
Federal Rules of Civil Procedure, rules 
26, 33, 28 U.S.C,A. following section 


arty regarding 
not privileged. 


to utilize 


: eit 


In act 


ready been admitted, since such docu- 
ments could be brought to trial on 
subpoena duces tecum, and if plaintiff 
prevailed it could secure adequate pro- 
tection in the decree.—Arcadia Knitting 
Mills v. Princeton Knitting Mills, 35 F. 
Supp. 806. 

D.C.N.Y. The Civil Procedure Rule 
which deals with interrogatories does 
not have as its object the amplification 
of the pleading, while a “bill of par- 
ticulars’” does, scope of ‘interrogato- 
ries’ being as broad as that of depo- 
sition of a party and being fixed by the 
same standard in that interrogatories 
must be relevant to subject matter in- 
volved in the pending action. Federal 
Rules of Civil Procedure, rules 12(e), 
33, 28 U.S.C.A. following section 723¢c. 
—Fleming v. Southern Kraft Corpora- 
tion, 37 F.Supp. 232. 

D.C.N.Y. The law of the state where 
property is situated, as near as may be, 
governs the practice, pleadings, forms 
and proceedings in federal condemna- 
tion proceedings. Condemnation Law 
N.Y 


. § 1 et seq.; Federal Rules of 
Civil Procedure, rule 81(a) (7), 28 
U.S.C.A. following section 723c; 40 


U.S.C.A. §§ 257-258a.—U. S. v. Certain 


- Lands in Borough of Brooklyn, Kings 


County, State of New York, for Hstab- 
lishment of Receiving Barracks, 39 F. 
Supp. 91. 

D.C.N.Y. In action against partner- 
ship and others to recover on contract 
whereby member of partnership was 
to employ plaintiff as a salesman of 
securities and to recover profits made 
by member of partnership in dealing in 
securities, plaintiff was entitled to ex- 
amine another member of partnership 
before trial under Rule of Civil Pro- 
cedure dealing with depositions pend- 
ing action, with reference to how many 
shares of stock partnership bought 
and sold during plaintiff's employment 
and the names of the buyers or sellers 
of the stock, as against objection that 
examination should be limited to trans- 
actions with plaintiff’s customers. 
Rules of Civil Procedure for District 
Courts, rule 26, 28 U.S.C.A. following 
section 723¢c.—Stevenson y. Melady, 1 
E.R. DD? 329. 

D.C.N.Y. Unless limited by the rule 
of civil procedure dealing with deposi- 
tions on oral examination, defendant 
could be examined regarding any mat- 
ter, not privileged, which was relevant 
to the subject matter involved. Rules 
of Civil Procedure for District Courts, 
rules 26(b), 30(b) (d), 28 U.S.C.A. fol- 
lowing section 723¢c.—Michels v. Ripley, 
1 EPS OY Ed Dy es YR 

A motion to set aside an order for 
the oral examination of defendant in 
order to take his deposition on the 
ground that the proposed examination 
would require eight or nine days, 
would be denied without prejudice, 
since the court could not assume in 
the absence of proof that the examina- 
tion was sought in bad faith, or would 
be conducted with any intention to 
annoy, embarrass, or oppress the de- 
fendant,. Rules of Civil Procedure for 
District Courts, rule 26(b), 28 U.S.C.A. 
following section 723¢.—Michels vy. 
Ripley, 1 F.R.D. 332. 

Where a notary public, designated as 
person before whom oral examination 
of defendant should be had pursuant to 
notice to take his deposition, had 
since the service of such notice become 
affiliated with an attorney for the 
plaintiff, an order would be entered 
directing defendant to appear for ex- 
amination at a time and place, and 
before a qualified person to be desig- 
nated by the court. Rules of Civil 
Procedure for District Courts, rule 26 
(b), 28 U.S.C.A. following section 7238c. 
Michels y,- Ripley, 1 F.R.D. 332. 
On oral examination of defendant 
by plaintiff pursuant to notice to take 


-elerk of the district court. 


ory plaint 
dé- 


filec 


Rules of — 
Civil Procedure for District Courts, 
rule 26(b), 28 U.S.C.A, following | sec- 
tion 7238c.—Michels vy. Ripley, 1 F.R.D. | 
332. ; 3 { 
At any time during oral examination 
of defendant by plaintiff pursuant to 
notice to take defendant’s deposition, 
the taking of the deposition could be 
suspended on demand of either party, 
to permit application to the district 
court under the rule of civil procedure 
dealing with depositions on oral ex- 
amination. Rules of Civil Procedure 
for District Courts, rule 30, 28 U.S. 
C.A. following section 723¢c.—Michels 
v. Ripley, 1 F.R.D. 332. i 

D.C.N.Y. Plaintiff’s request for or- 
der compelling defendants to produce 
“all of their ‘books, documents, pa- 
pers and records” relating to subject 
matter of defendants’ examination be- 
fore trial for inspection by _ plaintiff 
will be denied because of its failure to 
designate documents desired to be in- 
spected. Rules of Civil Procedure for 
District Courts, rule 34, subd. 1, 28 
U.S.C.A. following section 723c.—Ven- 
dola Corpgration v. Hershey Chocolate 
Corporation, 1 F.R.D. 359. } 

The essential element of demand for 
production of documentary evidence is 
that it designate documents desired 
to be inspected. Rules of Civil Pro- 
cedure for District Courts, rule 34, 28 
U.S.C.A. following section 723c.—Ven- 
dola Corporation v. Hershey Chocolate 
Corporation, 1 F.R.D. 359. 

Examinations before trial are in aid 
of discovery. Rules of Civil Proce- 
dure for District Courts, rule 34, 28 
U.S.C.A, following section 723c.—Ven- | 
dola Corporation v. Hershey Chocolate 
Corporation, 1 F.R.D. 359. 


D.C.N.Y. The defendant. would not 
be granted leave to cross-examine oral- 
ly a witness whose direct testimony 
was to be taken on written interroga- 
tories, where witness spoke English 
fluently, and examination was to take 
place in France, and defendant could 
use testimony of witness who was 
examined and cross-examined orally in 
another suit on same subject matter. 
Rules of Civil Procedure for District 
Courts, rule 31(d), 28 U.S.C.A. follow- 
ing section: 723¢c.—_U. S. v. National 
City Bank of New York, 1 F.R.D. 367. 
_ Under civil procedure rule authoriz- 
ing federal District Courts to make 
orders for protection of parties and 
deponents in connection with deposi- 
tions, a defendant who was granted. 
written cross-examination of witness 
whose direct testimony was to be tak- 
en in France on written interroga- 
tories would be permitted to apply for 
order to cross-examine witness orally, 
if witness’ answers to defendants’ writ- 
ten cross-interrogatories were evasive, 
incomplete, unresponsive, or contained 
incompetent matters rendering answers 
inadmissible at trial. Rules of Civil 
Procedure for District Courts, rules 30 
(b), 31 (d), 28 U.S.C.A. following see- 
tion 723c—U. S. v. National. City 
Bank of New York, 1 F.R.D. 367 

D.C.N.Y. A discovery and inspection 
is granted only for cause shown. 
Rules of Civil Procedure for District 
Courts, rule 34, 28 U.S.C.A, following 
section 723¢c.—Compagnie Continentale 
D’Importation vy. Pacific Argentine 
Brazil Line, 1 F.R.D. 388. 

That plaintiff desired certain materi- 
al in defendant’s possession ag an. as- 
surance that it would be available on 


» 


a re ee ee I Oe Tea 


trial was not “sufficient cause’ for 
granting plaintiff discovery and in- 
spection as to such material. Rules of 


Civil Procedure for District Courts, 
rule 34, 28 U.S.C.A. following section 
723c.—Compagnie Continentale D’Im- 
portation v. Pacific Argentine Brazil 
Line, 1 F.R.D. 388. ° 

The Rules of Civil Procedure contem- 
plate a liberal discovery by all parties, 
and the test of relevancy in a motion 
for discovery is not as strict as that 


SEES 


te 


fea savean ie 


Continent f 
v Fie e Argentine Brazil Line, 
Bey oSssi Pe ge te 


Commission withdrew 


k _ Argentine Brazil Line, 1 F.R.D. 


relevancy of the other 


_ zil Line, 1 F.R 


ying section | - 
tale ‘p'Importat on 


In action on contract involving sale 
of vessels where defendant interposed 
defense that United States Maritime 
consent to 
sale of vessels causing impossibility 
of performance of contract, plaintiff 
was entitled to discovery as to com- 
Inunications between defendant and 


its 


commission prior to date of contract 


where it was not clear that communi- 
eations were irrelevant. Rules of Civil 
Procedure for District Courts, rule 34, 
28 U.S.C.A. following section 723¢.— 
Compagnie Continentale D’Importation 
me Ache Argentine Brazil Line, 1 F. 


Where material sought to be inspect- 
ed under - plaintiff's motion for dis- 
covery and inspection was voluminous, 
order to be entered on motion would 
protect defendant from undue burden 
in complying with it, and inspection 
would be held at defendant’s conven- 
ience and, if desired, at its place of 


business. Rules of Civil Procedure for 
District Courts, rule 34, 28 C.A. 
following section 723¢c.—_Compagnie 


Continentale D’Importation_ v. ae is 


Defendant.would not be required to 
answer plaintiff’s interrogatories, where 
answers to one interrogatory could only 
be a conclusion of law and there was 
nothing in pleading which indicated 
interrogatory. 
Rules of Civil Procedure for District 
Courts, rule 33, 28 U.S.C.A. following 
section 723¢e.—Compagnie Continentale 
D’Importation Mee Argentine Bra- 
Defendant would not be required to 


answer plaintiff’s interrogatory where 


granting of plaintiff’s motion for dis- 
covery would enable plaintiff to pre- 
pare its own statement of events with 
which interrogatory was concerned. 
Rules of Civil Procedure for District 
Courts, rules 33, 34, 28 U.S.C.A. follow- 
ing section 723¢.—Compagnie Conti- 
nentale D’Importation v. Pacific Argen- 
tine Brazil Line, 1 F.R.D. 388. 

In action on contract involving sale 
of vessels where defendant interposed 
defense that United. States Maritime 
Commission withdrew its consent to 
sale of vessels and rendered perform- 
ance of contract impossible, defendant 
would be required to answer plaintiff’s 
interrogatories seeking to ascertain 
names of persons who conducted ne- 
gotiations with Commission, where an- 
swers would facilitate future examina- 
tions before trial. Rules of Civil Pro- 
cedure for District Courts, rules 33, 
34, 28 U.S.C.A. following section 723c. 
—Compagnie Continentale D’Importa- 
tion v. Pacific Argentine Brazil Line, 
1. F.R.D. 388. 


D.C.N.Y. Where complaint had been 
dismissed with leave to amend within 
30 days, and ‘no amended complaint 
had been served, status of case was 
that an action was pending without 
pleadings, and hence plaintiff could not 
take depositions of witnesses, without 
an order of District Court as required 
by court rule. Rules of Civil Proce- 
dure for District Courts, rule 26, 28 
U.S.C.A. following section 723c.—Rej- 
paalet vy. Colonial Nay. -Co., 1 F.R.D. 


D.C.N.Y. In action for death of em- 
ployee when a steam crane turned over, 
while plaintiff as part of her case was 


not entitled to establish repairs made 


plaintiff. 


by the employer subsequently to the 
accident, she was entitled under the 


- Rules of Civil Procedure to an exam- 


ination of documents showing mechan- 


ical condition of, and repairs made to, 


the crane following the accident, where 
no injury could come to defendant by 
producing the documents and on the 
contrary great harm might be done to 
Rules of Civil Procedure for 
District Courts, rules 26(b), 34, 28 U. 
$.C.A. following section 723¢c.—Macker- 
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( ut would be 
missible in evidence at the trial, but he 
may go further and obtain information 
that may be useful in securing such 
evidence. Rules of Civil Procedure for 

District Courts, rules 26(b), 34, 28 U. 
$.C.A. following section 723¢c.—Mack- 
erer v. New York Cent. R. Co., 1 F.R. 
D. 408. 

Under Rules of Civil Procedure per- 
mitting an examination regarding any 
matter not privileged, which is relevant 
to the subject matter, and permitting 
discovery of material documents, it is 
not necessary to establish admissibil- 
ity of the testimony or document, but 
it is sufficient that the inquiry be made 
as to matters generally bearing on the 
issue and relevant thereto, or that there 
is reasonable probability that the docu- 
ment in question contains material evi- 
dence. Rules of Civil Procedure for 
District Courts, rules 26(b), 34, 28 U. 
S.C.A. following section 723¢.—Mack- 
erer v. New York Cent. R. Co. 1 F. 
R.D. 408. 

D.C.N.Y. That plaintiff's interroga- 
tories were at least as important a 
part of plaintiff’s preparation for trial 
as they were of defendants’ case was 
not valid objection to interrogatories. 
Rules of Civil Procedure for District 
Courts, rule 33, 28 U.S.C.A. following 
section 723c.—RCA Mfg. Co. v. Decca 
Records, 1 F.R.D. 433. 

The purpose of the Federal Rules of 
Civil Procedure is to allow both parties 
to obtain a complete examination of all 
relevant facts so that the truth of the 
case may be readily ascertained, and 
the fact that information sought re- 
lates to plaintiff’s case rather than de- 
fendant’s case is not important in_it- 
self. Rules of Civil Procedure for Dis- 
trict Courts, rule 33, 28 U.S.C.A. fol- 
lowing section 723c.—RCA Mfg. Co. yY. 
Decca Records, 1 F.R.D. 433. 

Defendants required by interroga- 
tories to produce information would 
not be prevented on trial from offering 
further information which might come 
to defendants’ knowledge between time 
of answers to interrogatories and trial, 
since it is not the function of inter- 
rogatories to limit defendants’ proof. 
Rules of Civil Procedure for District 
Courts, rule 33, 28 U.S.C.A. following 
section 723c.—RCA Mfg. C€o. v.. Decca 
Records, 1 F.RD 433. 


Plaintiff's interrogatories which 
sought details of facts which had only 
been generally pleaded in answer were 
not objectionable. Rules of Civil Pro- 
eedure for District Courts, rule 33, 28 
U.S.c.A. following section 723¢c—RCA 
Mfg. Co. v. Decea Records, 1 F.R.D. 433. 

Plaintiff's interrogatories addressed 
to certain paragraph of answer could 
not be objected to on ground that an- 
swers to such interrogatories would 
merely duplicate answers to other inter- 
rogatories where other interrogatories 
were addressed to different paragraph 
of answer. Rules of Civil Procedure for 
District Courts, rule 33, 28 U.S.C.A. fol- 
lowing section 723¢c—RCA Mfg. Co. v, 
Decea Records, 1 F.R.D. 433. 


If documents and things sought to be 
produced on _ plaintiff's cross-motion 
were not in defendants’ custody or un- 
der their control, a statement to that 
effect would be sufficient to excuse de- 
fendants from compliance with an or- 
der for their production, but if defend- 
ants knew where or under whose con- 
trol they presently were then -defend- 
ants were required to so state in detail. 
Rules of Civil Procedure for District 
Courts, rule 34, 28 U.S.C.A. following 
section 723¢c—RCA Mfg. Co.-v. Decca 
Records, 1 F.R.D. 433. 

D.C.N.Y. A notice to take plaintiff’s 
deposition would not be vacated on 
ground that plaintiff resided outside of 
the district and had not been served 
with subpoena.—Havell v. Time, Inc., 
1 F.R.D. 439. 

A notice to take plaintiff’s deposition 
was objectionable in requiring plaintiff 
to appear for examination in the of- 
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laches, but case would probably no 
reached for ten days, and hence i 
not probable that examination 
delay trial, motion to vacate the 
of examination was denied upon con 
tion that examination proceed i 
ously until terminated.—Havell vy. 
Ines 1s FRED: 439.4 bee 
D.C.N.Y. A defendant’s motion 
an order to inspect and copy cer 
documents, books, and records of plai 
tiff would be denied, where defenda: 
failure to disclose more than an opi 
ion regarding nature and location © 
subject matter which it was desi 
have produced for ‘inspection wit. 
mission to copy or photostat ju: 
inference that facts had not been. 
ficiently developed. Federal Ru 
Civil Procedure, rules 26(b), 34, 2 
C.A, following section 723¢.—Peltz v 
Carolina Bagging Co., 1 F.R.D. 443. 
D.C.N.Y. A motion for leave to t 
the depositions of parties and wit 
es after issue joined and for an o: 
for the issuance of subpoenas and 


nambi ) 
method for taking deposition fe om: 
pelling the attendance of parties and _ 
witnesses, and the production and 
copying of documents. Rules of 
Procedure for District Courts, 1 
26(a), 34, 45, 28 U.S.C.A. followi 
section 723¢c.—Brach v. MacFadde 
Publications, Inc., 1 F.R.D. 445. 
D.C.N.Y. Record on motion 


constituted or contained evidence 
terial, and were in plaintiff's possessio 
oF canvion Welty v. Clute, 1 F.R.D. 


D.C.N.Y. In action to recover t 
damages under the anti-trust law 
conspiracy to prevent plaintiff f 
exhibiting motion pictures at 
theater and from competing with 
other theater, plaintiff would be 
ited in its examination of defen 
before trial to acts constituting 
from which inferences might reas 
ably be drawn establishing the ; 
leged conspiracy according to date a 
leged in amended complaint or a rea 
sonable time prior thereto and as 
any isolated items related to ot 
acts shown to have occurred 
or after that date. Federal Rules o 
Civil Procedure, rule 30(d), 28 U.S. 
A. following section. 723¢c.—Foll 
Amusement Holding Corporation 
Randforce Amusement Corporation, © 
F.R.D. 496. vf 

In action to recover treble damag 
for conspiracy under the anti-trus 
laws, Subpoena duces tecum did not 
require that defendants produce all 
books, records, documents, contracts 
and other papers, but only such 8) 
were relevant. Federal Rules of Civil | ; 
Procedure, rule 45, 28 U.S.C.A. follow- | 
ing section 728c.—Folley Amusement — 
Holding Corporation vy.  Randrorce © 
Amusement Corporation, 1 F.R.D. 496. 

In action to recover treble damages 
under the anti-trust laws for conspir—_ 
ing to prevent plaintiff from exhibiting © 
motion pictures at its theater and 
from competing with others, motion to 
limit examination of defendant before 
trial respecting price paid for films 
procured from distributors and ex- — 
hibited in motion picture theaters of 
defendant, its subsidiaries and affili- 
ates would not be granted on ground 
that privileged matter would be dis- 
closed, but whether matter was priv- 
ileged would be determined on timely 


objection in course of examination. 
Federal Rules of Civil Procedure, rules ’ 
30(d), 45, 28 U.S.C.A. following sec- * 
tion 723c.—Folley Amusement Holding 
Corporation vy. Randforce) Amusement 
Corporation, 1 F.R.D. 496. | ae 
D.C.N.Y. Where examination by in- 


terrogatories has been inadequate, the 


- sourt in its discretion may permit an 
_ oral examination, but it should be 
made to appear clearly that the rele- 
vant subject matter will not involve 
interrogation of witness with respect 
to those particulars on which he was 
examined by interrogatories. Federal 
Rules of Civil Procedure, rules 26, 33, 
28 U.S.C.A. following section 723¢.— 
Howard y. States Marine Corporation, 
1 F.R.D. 499. } ; 
In action for injuries sustained while 
employed as a stevedore, where inter- 
- rogatories before trial were allegedly 
- sought and taken for purpose of learn- 
ing the names of such persons within 
organization of vessel owner as might 
have knowledge of the facts, the sub- 
mission of the interrogatories would 
not preclude taking deposition of own- 
er through vice president for limited 
purpose of securing information re- 
ms pecting manner in which timbers, one 
qe or which fell and caused the injury, 
were fastened. Federal Rules of Civil 
__ Procedure, rules 26, 30(b), 33, 28 U.S. 
-C.A. following section 723c.—Howard 
vy. States Marine Corporation, 1 F.R. 
mee) 324 99. 
— _,D.C.N.Y. In action by alleged as- 
signee of copyright for infringement, 
the alleged assignee in order to ob- 
EN tain evidence respecting execution of 
: assignment was entitled to take depo- 
sition, on written interrogatories ques- 
- tioning witness with respect to signa- 
. ture on assignment and his knowledge 
of the status of the person whose 
‘signature appeared thereon. Federal 
Rules of Civil Procedure, rules 30, 31, 
28 US.C.A. following section 723¢c.— 
- Houghton Mifflin Co. y..Stackpole Sons, 
leek D). Wb 06. : 
Objections to the competency \and 
materiality of proposed written inter- 
_ rogatories could. be presented to the 
court at trial and did not furnish basis 
for denying the right to take the in- 


dog 


- terrogatories. Federal Rules of Civil 
Procedure, rules 30, 31, 32(c), 28 
U.S.C.A. following section 723¢0.— 


‘Houghton Mifilin Co. v. Stackpole Sons, 
Pelee re. 506: 

Oral examination of witness in lieu 
of written interrogatories would be 
- -permitted on condition that defendants 
by whom the oral examination was re- 
quested in the event that plaintiff's 
motion for examination of witness be- 
fore trial was granted would pay 
plaintiff’s attorneys their reasonable 
expenses to attend the oral examina- 
tion. Federal Rules of Civil Proced- 
ure, rules 30, 31, 28 U.S.C.A. follow- 
ing section 723c.—Houghton Mifflin Co. 
y. Stackpole Sons, 1 F.R.D. 506. — 


D.C.N.Y. In action to recover dam- 
ages for personal injuries resulting 
from alleged negligence in operation of 
motor vehicle, on examination of de- 
fendants’ insurance carrier, witness 
would not be required to furnish state- 
ments taken from witnesses equally 
available to both sides. Federal] Rules 
of Civil Procedure, rules 26, 30(d), 28 


U.S.C.A, following section 723¢c.— 
eae, y. Zalstem-Zalessky, 1 F.R.D. 
508. 

x 


re A defendant is not required to make 
a available to plaintiff the result of de- 


 fendant’s investigations ia preparing 
_ for trial. Federal Rules of Civil Pro- 
- cedure, rules 26, 30(d), 28 U.S.C.A. 


following section 723¢e.—French y, Zal- 
stem-Zalessky, 1 F.R.D. 508. 

In action for personal injuries result- 
ing from alleged negligence of de- 
-fendants in operation of motor vehi- 
ele, on examination of defendants’ in- 
surance carrier, witness would not be 
required to produce inter-office cor- 
respondence file. Federal Rules | of 

py, Civil Procedure, rules 26, 30(d), 34, 

28 US.C.A. following section 723c¢.— 
at ae y. Zalstem-Zalessky, 1 F.R.D. 


. _ D.C.N.Y. Where there was no doubt 
that officers of defendant corporation 
and records which would be required 
were in Algonac, Michigan, and cor- 
poration maintained that it canceled 
its certificate to do business in New 
York and terminated New York man- 
ager’s employment, examination of cor- 
poration by its officers was author- 
jzed to be held at Algonac or Detroit 


at option of plaintiff's attorney 
stead of in New York City as specifie 


lowed. Federal 
cedure, rules 12, 30(b), 28 U.S.C.A. 
following section 723c.—Fairwater 
Transp. Co. y. Chris-Craft Corp., 1 F. 
R.D2 509 


Plaintiff’s motion for the production 
for inspection’ with leave to copy or 
photograph certain blue prints and 
specifications and_ inter-office communi- 
cations of defendant in its Michigan 
offices, would be granted without prej- 
udice to’ an application for termina- 
tion or limitation of examination if 
counsel could not reach an accord 
with respect to producing blue prints 
and specifications in New_York on a 
pretrial so that issues and proofs, re- 
quired thereunder could be simplified 
and a determination made concerning 
relevancy of inter-office communica- 
tions and scope of depositions of wit- 
nesses to be examined in Michigan. 
Federal Rules of Civil Procedure, rules 
16, 30(d), 34, 28 U.S.C.A. following 
section 723¢c.—Fairwater Transp. ‘Co, Vv. 
Chris-Craft Corp., 1 F.R.D. 509. s 

D.C.N.Y. General releases, which 
could be used only as affecting credi- 
bility on cross-examination of respec- 
tive witnesses if called by defendants, 
were not within Federal Rule directed 
to discovery and inspection of docu- 
ments which constitute or contain evi- 
dence material to atiy matter involved 
in the action. Federal Rules of Civil 
Procedure, rule 34, 28 U.S.C.A. follow- 
ing section 723¢c.—Barwick v. Powell, 1 
F.R.D. 604. 

D.C.Pa. Plaintiff's motion for dis- 
covery in so far as it sought the pro- 
duction of certain written statements 
signed by persons alleged to have some 
knowledge pertaining to issues in the 
case was refused, where motion dis- 
closed no information concerning na- 
ture of contents of statements, and 
plaintiff failed to show that statements 
would in any way aid him in the prep- 
aration of his case or that there was 
a reasonable cause for believing that 
the contents concerned the case. Rules 
of Civil Procedure, for District Courts, 
rule 34, 28 U.S.C.A. following section 
723¢c.—Piorkowski y. Socony Vacuum 
Oil Co., 1 F.R.D, 407. 

A motion for discovery may not be 
used by one party to secure the results 
of the preparation for trial of another 
party. Rules of Civil Procedure for 
District, Courts;= rule 34,528 USCA; 
following section 723¢c.—Piorkowski v. 
Socony Vacuum Qil Co., 1 F.R.D. 407. 

A motion for discovery was refused 
in so far as plaintiff sought the pro- 
duction of certain written statements, 
even though counsel at oral argument 
admitted that statements concerned the 
case and were obtained by defendant 
in the course of its preparation for 
trial, since a party may not secure by 
discovery the results of the preparation 
for trial of another party. Rules of 
Civil Procedure for District Courts, 
rule 34, 28 U.S.C.A. following section 
723¢c.—Piorkowski v. Socony Vacuum 
Oil Co., 1 F.R:D. 407. 

Though the rules of civil procedure 
were designed to permit liberal exami- 
nation and discovery, they were not in- 
tended to be made the vehicle through 
which one litigant could make use of 
his opponent’s preparation of his case, 
and it is fair to assume that except in 
the most unusual circumstances no such 
result was intended. Rules of Civil 
Procedure for District Courts, rule 34, 
28 U.S.C.A. following section 723¢— 
Piorkowski v. Socony Vacuum Oil Co., 
1 F.R.D. 407. ‘ 

D.C.Pa. The number of interroga- 
tories under civil procedure rule pro- 
viding for interrogatories should be 
relatively few and related to important 
facts of the case, and where a more 
comprehensive examination of adverse 
party is desired, it should be ordinari- 
ly done by the taking of his deposition, 
Federal Rules of Civil Procedure, rules 
26(a, b, d), 33, 28 U.S.C.A. following 
section 723c.—Chemical Foundation vy, 
Universal-Cyclops Steel Corporation, 1 
F.R.D. 533. 


him, 
~ dure, rule 33, 28 U.S.C.A. following 
section 723¢.—Chemical Foundation Vv. 
Universal-Cyclops Steel Corporation, 1 
MARI IZ 533. 
In action to recover royalties under 
patent license wherein plaintiff filed 
140 interrogatories to be answered by 
officers and employees of, defendant 
best qualified to answer, the passing — 
upon such number of interrogatories 
and the separate questions involved 
was burdensome upon the court; it 
being difficult in many instances to de- 
termine relevancy of interrogatories. 
Federal Rules of Civil Procedure, rule 
33, 28 U.S.C.A. following section 723c. 
—Chemical Foundation y. Universal- 
pyeiops Steel Corporation, 1 F.R.D. 


aay ue 


In action to recover royalties under 
patent license, objections to interroga- 
tories which made inquiry as to de- 
fendant’s membership in association, 
nature and object of association, de- 
fendant’s participation in committees 
of association, the acts of association 
on behalf of defendant in fixing prices 
of steel, and similar matters, would be 
sustained, where the method of taking 
depositions of adverse party provided 
for by civil procedure rule was the 
most convenient and efficient method 
for securing evidence and admissions ~ 
desired by plaintiff. Federal Rules of 

Civil Procedure, rules 26(a, b, d), 33, 

34, 28 U.S.C.A. following section 723c. 

—Chemical Foundation vy. Universal- 

yclons Steel Corporation, 1 F.R.D. 


D.C.R.I. Where the District Court 
finds that interrogatories are being used 
to discover matters which can be bet- 
ter or more conveniently discovered by 
oral examination, it may order that 
discovery be had only by taking ob- 
jecting party’s depositions upon oral 
examination. Rules of Civil Procedure 
for District Courts, rules 26, 33, 28 
U.S.C.A. following section 723c.—New 
England Terminal Co. v. Graver Tank 
Perey eee ae Corporation, 1 F.R.D. 


ee eee ae 


ee 
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One important object of federal rules 
was to require simplicity and brevity 
in the pleadings, but with the most 
ample provision for facilities of discov- 
ery of facts before trial, so that sur- 
prise at the trial and possible miscar- 
riage of justice thereby could be avoid- 
ed. Rules of Civil Procedure for Dis- 
trict Courts, rules 26, 33, 28 U.S.C.A. 
following section 723ec—New England 
Terminal Co. v. Graver Tank & Manu- 
facturing Corporation, 1 F.R.D. 411. 

Under federal rules regarding inter- 
rogatories, the party interrogated need 
only answer matters of fact within his 
knowledge, and interrogatories whicb 
merely seek to elicit opinions, or which — 
require research and compilation of 
data and information not readily 
known to the party interrogated, are _ 
improper. Rules of Civil Procedure for 
District Courts, rules 26, 38, 28 U.S.C. — 
A. following section 723¢c.—New Eng- 
land Terminal Co. v. Graver Tank & 
pe gia ba! Corporation, 1 E.R.D. — 


Only matters that are relevant to the 
particular case can properly be the 
subject of interrogatories. Rules of — 
Civil Procedure for District Courts, 
rules 26, 33, 28 U.S.C.A, following sec- 
tion 723c.—New Wngland Terminal Co. 

v. Graver Tank & Manufacturing Cor- 
poration, 1 F.R.D, 411. 

In view of the available method of | 
taking depositions under federal rules, — 
there is no further necessity to resort 
to interrogatories where an extended 
examination is desired. Rules of Civil 
Procedure for District Courts, rules 26; 
°33, 28 U.S.C.A. following section 723ce. 
—New England Terminal Co. vy. Graver 
seis & Mfg. Corporation, 1 F.R.D. 

Answers to interrogatories do not be- 
come evidence in the case unless. volun- 
tarily introduced by the interrogator 
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and related to important facts, rather 
than, very numerous and _ concerned 
with relatively minor evidentiary de- 
tails. Rules of Civil Procedure for 
District. Courts, rule: 338,, 28, U.s.c.A. 


following section 723¢c—New England 


Terminal Co. v. Graver Tank & Mfg. 
Corporation, 1 F.R.D, 411 

Where interrogatories were being 
-used to discover matters which could 
be better and more conveniently dis- 
covered by oral examination, objection 
to interrogatories was sustained. | Rules 
of Civil Procedure for District Courts, 
rules 26, 33, 28 U.S.C.A. following sec- 
tion 723c.—New England Terminal Co. 
vy. Graver Tank & Mfg. Corporation, 1 


The Rules of Civil Pro- 

District Courts repealed 
_ Conformity Act. Rules of Civil Proce- 
dure for District Courts,. rule 1, 28 
U.S.C.A. following section 723¢—Cary 
WAY. Hs SOD. 

D.C.Tenn. Defendants’ objections to 
plaintiff's interrogatories came _ too 
~Jate over 10 days after service of in- 
terrogatories, in absence of applica- 
- tion by defendants for appropriate pro- 

tective order or extension of time un- 
' der federal rules. Rules of Civil Pro- 
cedure for District Courts, rules 6(b), 
81(d), 33, 28 U.S.C.A. following sec- 


cedure for 


z yen 723c._Cary v. Hardy, 1 F.R.D 
BDO. f 
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C.C.A.Ind. Under Federal Rules of 
Civil Procedure, pleader can combine 
in one complaint a request for a dec- 
laration and for some coercive relief, 
and District Court can render judg- 
ment granting both forms of relief. 
Rules of Civil Procedure for District 
Courts, rules 18, 54, 57, 28 U.S.C.A, 
following section 723c; Jud.Code § 
274d, 28 U.S.C.A. § 400—Chase Nat. 
Bank of City of New York y. Citizens 
Gas Co. of Indianapolis, 113 F.2d 217. 
Certiorari granted City of Indianapolis 
v. Chase Nat. Bank of City of New 
York, 61 S.Ct. 73, 61_S.Ct. 74, Chase 
Nat. Bank of City of New York v. Citi- 
zens Gas Co. of Indianapolis, 61 S.Ct. 


74 and Chase Nat. Bank of City of New — 


York yv. Indianapolis Gas Co., 61 S.Ct. 


(4, 

C.C.A.Mich. The federal courts can 
render no judgment at law directing 
cancellation of a contract for fraud.— 

_Great Northern Life Ins. Co. y. Vince, 


118 F.2d 232. 

' €.C.A.N.Y. An action once com- 
menced by the filing of a complaint 
remains pending until dismissed by 
court for lack of diligence in prosecu- 
tion. Federal Rules of Civil Procedure, 
rule 41 (b), 28 U.S.C.A, following sec- 
tion 723¢——Hackner v. Guaranty Trust 
Co. of New York, 117 F.2d 95, certio- 
rari denied -61 S.Ct. 835. 

C.C.A.Tex. Where action which was 
commenced in Texas courts to compel 
gas company to maintain in Texarkana, 
the same seale of gas rates as 
in Yexarkana, Ark., was removed to 
federal courts, and Circuit Court of 
Appeals exercised jurisdiction only be- 
cause of diversity of citizenship, such 
court was bound, though it was a case 
in equity, to follow rules of law es- 

tablished for like cases in courts of 

Texas where law and equity are 

merged.—City of Texarkana y. Arkan- 

sas Louisiana Gas Co., 118 F.2d 289. 

D.C.Del. In action by holders of two 

of corporation’s outstanding  certifi- 

cates of indebtedness for balance due 
on profit-sharing certificates issued to 
them, complaint stated no cause of 
action by plaintiffs and others Similar- 
ly situated as a class, since rights of 
each former and present holder of such 
certificates depended on different facts, 
such as when he acquired certificates, 
how long he held them, and what was 
paid him and what corporation’s profits 

Rules of 


Loan Soc., 34 F.Supp. Sgro anh 
D.C.Del. A cause of action seeking a 
permanent injunction to prohibit. the 
paying and acceptance of rebates and 
a cause of action seeking the forfeiture 
of three times the sum of money or 
other valuable consideration received 
or accepted as rebates were properly 
joined in one action by the United 
States pursuant to procedural rules. 
Interstate Commerce Act §§ 2, 6(7), 49 
U.S.C.A, §§ 2, 6(7); Blkins Act 1 


(1, 3), 8, as amended, 49 U.S.C.A. §§ 
41(1, 3), 43; Federal Rules of Civil 
Procedure, rules 18, 20, 28 U.S.C.A. 


following section 723¢c.—U. S. vy. Phil- 
lips Petroleum Co., 36 F.Supp. 480. 

D.C.Idaho. Where a trust was cre- 

ated under which deceased borrower 
assigned to lender borrower’s interest 
in his father’s estate as security for 
loans made by lender, the lender in 
action against the borrower’s estate 
for the amount of the loans, could, un- 
dee Civil Procedure Rule, include with 
his claim, individually, a claim for 
money advanced to third parties! under 
the trust contract. Federal Rules of 
Civil Procedure, rule 8, 28 U.S.C.A. 
following section 723¢c.—Cummings vy. 
Langroise, 36 F.Supp. 174. 
_ D.C.La. Under Federal Rules of Civ- 
il Procedure, the Louisiana procedure 
by executory process cannot be availed 
of in federal court for enforcement of 
mortgage rights, but the mortgage 
creditor, jurisdictional facts being pres- 
ent, may proceed by ordinary process. 
Code Prac.La. arts. 98, 732; Rey.Civ. 
Code La. arts. 3283, 3397, 3398; Fed- 
eral Rules of Civil Procedure, rules 
1, 81, 83, 28 U.S.C.A. following section 
723¢e.—Gillson v. Vendome Petroleum 
Corporation, 35 F.Supp. 815. 

D.C.Mass. The federal rule governing 
joinder of remedies does not authorize 
joinder of automobile insurer in action 
against insured, and whether the pol- 
icy contains a “no action’ clause makes 
little difference. G.L.Mass.(Ter.Ed.) ¢. 
175, § 118; Rules of Civil Procedure 


for District Courts, rules 18(b), 36, 
28 U.S.C.A. following section 723¢.— 
Jennings y. Beach, 1 F.R.D. 442 


D.O.Mich. The broad language of 
the rule dealing with permissive join- 
der and separate trials is limited by 
that rule providing that the Rules of 
Civil Procedure shall not be construed 
to extend or limit the jurisdiction of 
the District Courts or the venue of 
actions therein, so as to prevent the 
joinder in action for injuries arising 
out of automobile accident, of parties 
plaintiff having claims of less than 
$3,000 with a plaintiff claiming more 
than $3,000, though the rights of ac- 
tion arose out of the same occurrence 
and a question of law or fact common 
to all was present. Rules of Civil Pro- 
cedure for District Courts, rules 20, 
82, 28 U.S.C.A. following section 723c; 
Jud:Code § 24(1), 28 U.S.C.A. § 41(1).— 
Diepen y. Fernow, 1 F.R.D. 378. 

D.C.N.Y. The consolidation by order 
of two derivative suits by different pre- 
ferred stockholders of subsidiary cor- 
poration to compel controlling corpo- 
ration, in compliance with its contract 
with its subsidiary, to surrender notes 
for funds advanced by it to subsidiary 
company and accept in lieu thereof 
shares of such company’s common stock 
in accordance with its agreement would 
not have fused two causes of action, 
but one suit could have taken place 
of two suits only on intervention, al- 
lowed by court in action first brought, 
on behalf of complainant in second ac- 
tion. 28 U.S.C.A. 734.—Murphy v. 
North American Light & Power Co., 33 
F.Supp. 567. 

D.C.N.Y. The federal rule requiring 
motions to state with particularity the 
grounds therefor was not intended to 
be a matter of form, but was real and 
substantial, Federal Rules of Civil 
Procedure, rule 7, 28 U.S,C.A. following 
section 723c.—Steingut v. National City 
Bank of New York, 36 F.Supp. 486. 

D.C.N.Y. Automobile owner and pas- 
senger sustaining injuries in collision 
with defendants’ automobile properly 


Ft, plot 


Fest tia! Ay te 
ic in a single acti 
right of each arose ou 
transaction. Federal Rul 
Procedure, rule 20, 28 U.S. 
ing section 723¢c——Thomson y., 
Glazing Co., 36 F.Supp. 527. | 

D.C.Pa, Rules to show cause are 
properly a part of civil practice un 
the New Civil Procedure Rules. Rul 
of Civil Procedure for District: Court 
rule 7(b), 28 U.S.C.A. following secti 
723¢c.—U. S, v. Rollnick, 33 F.Supp. 8 

D.C.Wash. The joinder of “many 5 
causes of action in an action between 


one plaintiff and one defendant was not — 
objectionable at common law i ys 
same pleas could be had and a 


mortgagee’s claims against wareho 
man for conversion of 1937 apple cr 
of one mortgagor and for conversio1 
1936 and 1937 apple crops of an 
mortgagor.—Cashmere Valley Ba: 
ei PeAnG Fruit & Produce Co., 33 F.S1 


§ 133 Wi eis 

U.S.Del. The circumstances under > 
which interested outsiders should be 
allowed to become participants in a 
litigation is a matter for the nisi pri 
court, barring special circumstan 
but where the enforcement of a 
lic law also demands distinct — 
guarding of private interests by givin 
them a formal status in the decree 
the power to enforce rights thus s 
tioned is not left to the public ar 
thorities nor is it within the Distric 
Court’s discretion.—Missouri-Kans 
Pipe Line Co. v. U. S., 61. S.Ct. 
affirming U. S. v. Columbia Gas & E 
tric Corporation, 32 F.Supp. 474. — 

Where assurance of pipe line cor 
pany’s extension of operations was 
safeguarded by explicit provisions 
consent decree entered i 


standing to intervene on com- 

pany’s behalf, when the government re- | 
opened the proceedings, to enfo 
rights conferred by decree, and deni 
of motion to intervene by the Distrie 
Court was a “final decree’ appeal 
to the Supreme Court. HExpediting iy 
§ 2, 15 U.S.C.A. § 29; Federal Rules 

of Civil Procedure, rule 24(a), 28 © 
8.C.A. following section 723¢.— 
souri-Kansas, Pipe Line Co. y. U. S 
61 S.Ct. 666, affirming U. S. vy. Colu 


bia Gas & Electric Corporation, 32 
F.Supp. 474. : Beast a 
C.C.A.Ariz. Where all parties clai 


ing water rights in a stream whi 
commenced in New Mexico and flowe 
through Arizona, were before Federal 
District Court for District of Arizona, 
the State of New Mexico was not an 
“indispensable party” to entitle the 
court to deal with water rights of New 
Mexico water users in the stream. _ 
Brooks v. U. S., 119 F.2d 636, certiorari __ 
denied 61 S.Ct. 1116, 313 U.S. 594,85 
L.Ed. —. ay 
C.C.A.Del. The word ‘‘interest’? as 
used in civil procedure rule providing 
that persons possessed of a joint inter-— 
est shall be made parties and joined 
on the same side as plaintiff or defend- 
ant is an interest which must be di- 
rectly affected legally by the adjudica- 
tion in the case, and the interest of 
the absent party must be “cognizable,” 
that is, within the jurisdiction of the 
court or the power given to the court 
by law to adjudicate the controversy. E 
Rules of Civil Procedure for District 
Courts, rule 19(a), 28 U.S.C.A. follow- 
ing section 723c.—Samuel Goldwyn, 
Ine., v. United Artists Corporation, 113 
F.2d 703. ‘ . 
If an absent party’s interest is joint 
with that of either plaintiff or defend- 
ant, the absent party is an ‘indis- 
pensable party’? and must be joined as 
either a party plaintiff or a party de-,_ 


iri 
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party’s apa interest is 
cognizable in the suit but is not joint 
with that of plaintiff or defendant, 
and absent party should be joined in 
order to afford complete relief to plain- 
ff and defendant, the absent party is 
“necessary party” and must be join- 
ed if subject to process and within 
venue of court, but if he is not so sub- 
, the court may or may not within 
s discretion proceed to judgment as 
to the parties before it. Rules of Civil 
Procedure for District Courts, rule 19 
(a, b), 28 U.S.C.A. following section 
-723c.—Samuel Goldwyn, Ine., v. United 
Artists Corporation, 113 F.2d 703. 
C.C.A.I1l. An action can be brought 
ly by one having a real and actual 
terest in the subject matter and it is 
not enough for plaintiff to show a 
cause of action in some. one else but 
plaintiff must show that he has an en- 
forceable right.—Babcock v. Mississip- 
i River Power Co., 113 F.2d 398. 
.C.A.I1]. Former employee could not 
by class action compel former employer 
to account for dividends paid to em- 
ployer by insurer under group policy 
royiding that divisible surplus was to 
_ distributed or applied by the em- 
oyer according to the _ respective 
ghts, if any, of the parties contribut- 
ig the premium, where there was no 
showing as to an agreement between 
employer and employees, and though 
lication for insurance expressly pro- 
ded that insurance was to be issued 
accordance with employer’s ‘an- 
cement’’, the ‘announcement’ was 
-pleaded.—Pelelas v. Caterpillar 
tor Co., 113 F.2d 629, affirming 30 
Supp. 173. j : 
Plaintiff, in class action against a 
former employer to compel accounting 
for dividends paid by insurer to em- 
ployer under group policy, did not 
fairly insure the adequate representa- 


ere plaintiff and his counsel resided 
l ny hundreds of miles from the seat 
of the court, plaintiff was not and 
“had not been for more than three years 
employed by defendant or insured, his 
rh interest was small, and there was no 
averment that other persons had made 
ne claim similar to his or were asserting 
such claims or had asked that action 
. brought. Rules of Civil Procedure 
r District Courts, rule 23(a), 28 U. 
C.A. following section 723c——Pelelas 
Caterpillar Tractor Co., 113 F.2d 629, 
affirming 30 F.Supp. 173, 
A finding by a court that plaintiff's 
action will fairly insure the adequate 
representation of all is a “condition 
--precedent”” to the existence of a right 
o maintain a class action. Rules of 
Civil Procedure for District Courts, 
rule 23(a), 28 U.S.C.A. following section 
_ 723¢.—Pelelas vy. Caterpillar Tractor 
' Co., 118 F.2d 629, affirming 30 F.Supp. 
173 


The question whether a class action 
will fairly insure adequate representa- 
- tion of all is a question of fact for 
the trial court, on which it passes 
_. judicially. Rules of Civil Procedure for 
District Courts, rule 23(a), 28 U.S.C.A. 
following section 723c.—Pelelas v, Cat- 
- erpillar Tractor Co., 113 F.2d 629, af- 
firming 30 F.Supp. 173. 

A sufficient number of persons must 
take part as plaintiffs in a class action 
to insure a fair representation of the 
class. Rules of Civil Procedure for 
“+ District Courts, rule 23(a), 28 U.S.CvA. 
following section 723c¢.—Pelelas v. Cat- 
— erpillar Tractor Co., 113 F.2d 629, af- 
firming 30 F.Supp. 173. 

| +C6.€.A.011. Under Rules of Civil Pro- 
cedure, an action to recover proceeds 
of two life policies, which had alleged- 
ly been assigned to bank, which was 
being liquidated, as collateral for in- 
 % sured’s indebtedness, could be prose- 
be cuted by trustee of bank, in his in- 
dividual capacity. Rules of Civil Pro- 
eedure for District Courts, rule 17, 28 
U.S.C.A, following section 723c.—Lin- 
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C.C.A.Ill. Where insurers } 
registered mail policies covering ship- 
ment of currency from federal reserve 
bank to member bank, advanced mem- 
ber bank amount of money lost as re- 
sult of robbery of shipment, as a loan 
upon member bank’s signing loan re- 
ceipts, insurers issuing registered mail 
policies were ‘not ‘‘subrogated’’ to 
rights of member bank, and hence ac- 
tion by member ‘bank on a policy in- 
suring it against money being stolen 
while in transit in custody of any of 
member bank’s servants or messengers 
would not be dismissed on ground that 
insurers issuing registered mail pol- 
icies were “‘real parties in interest’’ in 
the action. Federal Rules of Civil 
Procedure, rule 17(a), 28 U.S.C.A. fol- 
lowing section 728c.—¥irst Nat. Bank 
of Ottawa v. Lloyd’s of London, 116 
F.2d 221,.132 A.L.R..599..... ; 

C.C.A.U11. In determining whether an 
incorporated Illinois investment com- 
pany was a necessary party to an 
equitable action commenced against 
company and its stockholders in fed- 
eral District Court in Illinois to re- 
cover upon guaranties executed by 
company, Circuit Court of Appeals 
could not concern itself with statutes 
and decisions of states other than II- 
linois.—Reconstruction Finance Corpo- 
ration v. Teter, 117 F.2d 716. 

Where complaint in equitable action 
against incorporated Illinois investment 
company, which had been dissolved 
more than two years before commence- 
ment of action, and part of company’s 
stockholders to recover upon guaranties 
executed by company alleged that com- 
pany’s assets were in hands of co-de- 
fendants but were not sufficient to pay 
company’s liability upon guaranties, 
and that all stockholders of company 
had a common interest in subject mat- 
ter of action, and that individual de- 
fendants were sued as individuals and 
as stockholders of company on behalf 
of all stockholders thereof, and com- 
plaint did not aver that stockholders 
were so numerous as to make it im- 
practicable to bring all of them before 
court, action was not maintainable as 
a “class action’ under federal rules 
concerning class actions. Laws Ill. 
1919, pp. 320, 327, 334, $$ 14,.6D3) lop 
Smith-Hurd Stats.Ill. ¢c, 32, §§ 157.94, 
157.86, notes, and 157.86; Wederal 
Rules of Civil Procedure, rule 23(a) (1, 


2), 28 U.S.C.A. following section 723c. | 


—Reconstruction Finance Corporation 
v. Teter, 117 F.2d 716. 

C.C.A.Ill. Where distributor of oil 
was liable, under consignment agree- 
ments with refiner, to pay any federal 
unemployment taxes that refiner might 
be forced to pay with respect to wages 
of distributor’s employees, distributor 
should be permitted to intervene in ac- 
tion by refiner to recover sums paid as 
such taxes. Rules of Civil Procedure 
for, District Courts, rule 24(b), 28 U. 
8.C.A. following section 723c; Social 
Security Act §§ 801, 804, 901, 42 U.S. 
C.A. §§ 1001, 1004, 1101.—Indian Refin- 
ing Co. v. Dallman, 119 F.2d 417, af- 
firming 31 F.Supp. 455. 

C.C.A.Ind. The stockholders of in- 
Solvent national bank could not under 
federal rules bring in only creditor of 
bank as third party defendant, in 
action by receiver against stockholders 
to collect. amount of assessment, for 
purpose of showing that assessment 
was unnecessary becaue bank was not 
actually indebted to creditor, Federal 
Rules of Civil Procedure, rule 14(a), 
28 U.S.C.A. following section 723¢c,— 
Heitman v. Davis, 119 F.2d 975. ; 

C.C.A.Kan, The right of the Attor- 
ney General of Kansas to intervene in 
actions in Federal District Court to es- 
tablish heirship is governed by federal 
rather than state law. Gen.St.Supp.Kan. 
1939, 59-509, 59-901 to 59-905; Feder- 
al Rules of Civil Procedure, rule 24, 
28 U.S.C.A. following section 723¢.— 
Miami County Nat. Bank of Paola, 
Kan., Vv. Bancroft,’ 121, B.2@) 9212 
The purpose of the federal rule of 
civil procedure requiring motion for in- 
tervention to state grounds therefor 
and to be accompanied by a pleading 
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Rules of Civil Procedure, rule 2 


County Nat. Bank of Pao 
Bancroft, 121 F.2d 921. ' : 
Where actions to establish heirship 


la, Kans). Yer 


General of Kansas did not move to in- 
tervene until 1940, when testimony had 
been concluded and master’s report had 


been filed, and notice of motion was 


not served upon parties affected there- 
by and motion did not state grounds 
therefor and was not accompanied by 
a pleading setting forth the claims or 
defense upon which intervention. was — 
sought, the court exercised a sound dis- 
cretion in denying the motion. Federal 
Rules of Civil Procedure, rule 24(c), 28 
U.S.C.A. following section 723¢.—Mi- 
ami County Nat. Bank of Paola, Kan., 
v. Bancroft, 121 F.2d 921. we 

C.C.A.Me. In action by minority 
stockholder, suing on behalf of him- 
self and all other stockholders simi- 
larly situated who might’ wish to join» 
him and contribute to expenses of the 
action, based on wrongful sale by cor- 
poration of its assets to company 
owning majority stock and company’s 
subsidiary, ‘ 
was acting a dual role, suing on be- 
half of corporation to redress a wrong 
allegedly done to it and suing in his 
own behalf as a stockholder to redress 
a wrong allegedly sustained by himself 
by reason of his stock ownership, and 
in the latter role he might continue, 
compromise, abandon or discontinue the 
action at his’ pleasure until a stock- 
holder similarly situated procured an 
order to be made a party.—May v. 
Midwest Refining Co., 121 F.2d 431. 

In minority stockholder’s derivative 
action based on wrongful sale by 
Maine corporation to a company own- 
ing majority stock of corporation, and 
such company’s subsidiary, of the cor- 
poration’s assets at their book value, 
wherein no other stockholder sought to 
intervene, and wherein equitable relief 
of rescission was inappropriate, district 
court properly ordered dismissal of 
bill on voluntary payment in full to 
stockholder of all of his individual 
damages, since stockholder’s control 
over the litigation remained unimpaired 
and he could at any time settle the 
ease and, dismiss his bill.—May y. Mid- 
west Refining Co., 121 F.2d 431. 

The federal rule requiring that a 
class action shall not be dismissed or 
compromised without approval of court 
and notice to all members of the class 
of which the plaintiff is one, in’ such 
manner as the court may direct is ap- 
plicable only to a situation in which 
dismissal or compromise of the action 
would affect the rights of other mem- 
bers of the plaintiff’s class. Wederal 
Rules of Civil Procedure, rule 23(c), 
28 U.S.C.A. following section 723¢.— 
ae v. Midwest Refining Co., 121 F.2d 

In minority stockholder’s derivative 
action based on wrongful sale by 
Maine corporation to company owning 
majority stock of the corporation, and 
such company’s subsidiary, of the cor- 
poration’s assets at their book yalue, 
wherein no other stockholder sought 
to intervene, rights of other minority 
stockholders would not be affected by 
compromise with plaintiff’ stockholder,. 
and trial court did not err in proceed- 
ing without regard to federal rule 
relating to dismissal or compromise of 
class action, and in ordering dismissal 
of bill on voluntary payment in full to 
plaintiff stockholder of all his individu- 
al damages. Federal Rules of Civil 
Procedure, rule 23(c), 28 U.S.C.A. fol- 
lowing section 723¢c.—May v. Midwest 
Refining Co., 121 F.2d 431. 

C.C.A.Mont. The Civil Procedure 
Rule providing that a defendant may 
move for leave as a third party plain- 
tiff to serve a summons and complaint 
upon a person not a party to action, 
who might be liable to him or to 


28 
U.S.C.A. following section 723¢.—Miami © 


were instituted in 1937 and Attorney © 


the minority stockholder — 
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plaintiff for all or part of -plaintiff’s 
claim against defendant, could not be 

invoked by defendant who moved to 
_ serve a summons'and complaint upon 
a third party where there was no 
showing that such third party was or 
liable to defendant, or to 
plaintiff for all or part of_ plaintiff’s 

claim against defendant. Federal Rules 

of Civil. Procedure, rule 14(a), 28 U. 

S8.C.A. following section 723¢c.—Barnard- 
Curtiss Co. v. Maehl, 117 F.2d 7. 

C.C.A.Mont. In action by the United 

States to enjoin railroad from drilling 

for or removing oil, gas and minerals 

underlying right of way, successor of 
"patentee whose grant included land 

‘crossed by the railroad right of way 
was properly refused permission to in- 
tervene since the sole issue was wheth- 
er the general right of way grant’in- 
eluded subsurface minerals and _ the 
government’s representation of the in- 
terest of the patentee’s successor was 

adequate. Federal Rules of Civil Pro- 
cedure, rule 24(a, b), 28 U.S.C.A. fol- 
lowing section 723¢c; 43 U.S.C.A. § 934 
et seq.—MacDonald v. U. S., 119 F.2d 
821, affirming U. 8S. v. Great Northern 
RCo; 632 -F.Supp. 651, 

Under federal rule permitting inter- 
vention when representation of appli- 
¢ant’s interests by existing parties is 
or may be inadequate and the applicant 
is or may be bound by judgment in the 
action, both conditions must be shown 
to exist before intervention is author- 
ized. Federal Rules of Civil Procedure, 
rule 24(a), 28 U.S.C.A. following sec- 
tion 723c.—MacDonald v. U. S., 119 F. 
2d 821, affirming U. S. v. Great North- 
ern R. Co., 32 F.Supp. 651. 

C.C.A.N.J. An absent party who has 
such a direct interest in the litigation 
that it cannot be separated from that 

of the parties to the action is an ‘‘in- 

dispensable party” if the court cannot 
render justice between the parties in 
his absence, if the decree wiil have an 
injurious effect on his interest, or if 
the final. determination of the contro- 


versy in his absence will bs incon- 
sistent. with equity and good _ con- 
science.—Baird v. Peoples Bank & 


Trust Co. of Westfield, 120 F.2d 1001, 
affirming 1 F.R.D. 392. 

In an action by life tenants of a 
testamentary trust complaining of trus- 
tees’ administration of the corpus of 
the trust and seeking to have specific 


investments, alleged to have been il- 
legally made, replaced with cash, re- 
maindermen were “indispensable par- 


ties’, since their interest in the corpus 
and in the investments was just as 
direct as that of the life tenants, and 
theirs was a distinct and nonseverable 
interest.—Baird v. Peoples Bank & 
Trust Co. of Westfield, 120 F.2d 1001, 
affirming 1 F.R.D. 392. 


C.C.A.N.Y. Where secret decree and 
ministerial orders, whereby former 


Spanish government allegedly acquired 


title to silver sold to United States, at-° 


tached to affidavit of ambassador of 
Spanish government where evidenced 
by copies certified by Undersecretary 
of Ministry of Finance of the Spanish 
government, the Undersecretary’s. cer- 
tificate and. office were certified by 
Subsecretary of Ministry of State, 
whose signature and office were certi- 


fied by Vice Consul of. the United 
States, the certificates effected a .sub- 
stantial compliance with court mule 


regarding authentication of official rec- 
“ords, Rules of Civil Procedure for 
District Courts, rule 44(a), 28 U.S.C.A. 
following section 723c; 28 U.S.C.A. § 
$95e.—Banco de Espana v.. Federal Re- 
serve Bank of New York, 114 F.2d 
438, affirming 28 F.Supp. 958. 

Under court rule providing that an 
“‘official record’ or an entry therein 
when admissible for any purpose may 
be evidenced by an official publication 
thereof or a copy attested by the of- 
ficer having the legal custody of the 
record, and ‘its statutory corollary, 
there is no requirement that the origi, 
mal must be open to examination by 
the public. Rules of Civil Procedure 
for District Courts, rule 44(a), 28 U.S. 
©.A. following section 728c; 28 U.S.C. 
A. § 695e.—Banco de Hspana v. Federal 


FEDERAL COURTS 
Reserve Bank of New York, 114 F.2d 
438, affirming 28 F.Supp. 958. 

C.C.A.N.Y. An intervener may com- 
bine a motion to dismiss the complaint 
with his motion to _intervene—Minne- 
apolis-Honeywell Regulator Co. _ vy. 
Thermoco, Inc., 116 F.2d 845, modify- 
ing 34 F.Supp. 408. 

Intervention is not as of course, but 
requires the assent of the court, and 
the application must be timely.—Min- 
neapolis-Honeywell Regulator Co. Vv. 
Thermoco, Ine., 116 F.2d 845, modify- 
ing 34 F.Supp. 403. 

C.C.A.Okl. ‘The purpose of the stat- 
ute permitting a causeeto be continued 
and maintained by or against the suc- 
cessor in office of an officer who dies, 
resigns, or otherwise ceases to hold 
office was to provide for substitution 
whereby, upon compliance with stated 
provisions of statute, the action might 
be continued and the inconvenience oc- 
casioned by the bringing of another 
action obviated. 28 U.S.U.A. § 780.— 
State of Oklahoma ex rel. McVey, Vv. 
Magnolia Petroleum Co., 114 F.2d 111, 
affirming State of Oklahoma ex rel. 
Vassar y. Missouri-Kansas-Texas R. 
Co., 29 F.Supp. 968. 

An action to escheat lands brought 
by the State of Oklahoma on the rela- 
tion of a county attorney was dismiss- 
ed upon the expiration of county at- 
torney’s term with the right of sur- 
vival of the cause of action in another 
action by county. attorney’s successor, 
as county attorney, or the Attorney 
General of the state, by complying with 
the requirements of the procedural rule 
governing continuance’ of an _ action 
brought by a public’ officer after the 
officer dies, resigns, or otherwise ceases 
to hold office. Rules of Civil Procedure 
for District Courts, rule 25(d), 28 U.S. 
C.A. following section 723c; 28 U.S. 
C.A, § 780; 84 OklSt.Ann. §§ 271-277. 
—State of Oklahoma ex rel. McVey v. 
Magnolia Petroleum Co., 114 F.2d 111, 
affirming State of Oklahoma ex rel. 
Vassar, v. Missouri-Kansas-Texas R. 
Co., 29 F.Supp. 968. 

In an action to escheat lands brought 
by the State of Oklahoma on the re- 
lation of a county attorney, the county 
attorney was a “party” within pro- 
cedural rule governing the continuance 
of an action when a public officer is 
a party to an action and during its 
pendency dies, resigns, or otherwise 
ceases to hold office. Rules of Civil 
Procedure for District Courts, rule 25 
(d), 28 U.S.C.A. following section 723c; 
28 U.S.C.A. § 780; 84 Okl1.St.Ann. §§ 
271-277.—State of Oklahoma ex rel. 
McVey v. Magnolia Petroleum Co., 114 
F.2d 111, affirming State of Oklahoma 
ex rel. Vassar v. Missouri-Kansas-Tex- 
as R. Co., 29 F.Supp. 968. 


C,C.A.Okl. The question whether an 
application for permission to intervene 
is timely filed must be determined by 
an exercise of sound discretion of trial 
court, in view of fact that Federal 
Rules regarding intervention require 
timely application, but are silent re- 
garding what constitutes timely appli- 


eation. Federal Rules of Civil Pro- 
cedure, rule 24, 28 U.S.C.A. following 
section 723¢c.—Simms y. Andrews, 118 
F.2d 803. 


In action by taxpayer’s trustee to en- 
join deputy collector and collector of 
internal revenue from proceeding with 
sale of land for collection of taxes, per- 
mitting government to intervene, al- 
though no notice was served on tax- 
payer of the application for interven- 
tion, was not an abuse of discretion 
where the trustee appeared and con- 
tested the government’s right to inter- 
vene, and it was only after a hearing 
that the court granted permission to 
file the intervening petition. Federal 
Rules of Civil Procedure, rules 5, 24, 
28 U.S.C.A. following section 723¢c.— 
Simms v. Andrews. 118 F.2d 803. 

C.C.A.Va. A voluntary  unincorpo- 
rated association composed of negro 
teachers in the publie schools of Nor- 
folk was a “proper party’ plaintiff in 
action for declaratory and injunctive 
relief from unconstitutional discrimina- 
tion against colored school teachers in 
fixing of salaries. Code Va.1936, §$§ 
656, 660, 786; Const.Va. § 129; U.S.C. 


§ 133 


A.Const. Amend. 14; Rules of Civil 
Procedure for District Courts, rule 17 
(b), 28 U.S.C.A. following section 723c. 
—Alston v. School Board of City of 
Norfolk, 112 F.2d 992, 130 A.L.R. 1506, 
certiorari denied School Board of City 
of Norfolk v. Alston, 61 S.Ct. 75. 

The superintendent of schools of 
Norfolk was a “proper party” defend- 
ant in action by colored school teach- 
ers of the city for declaratory and in- 
junctive relief from unconstitutional 
discrimination against colored school 
teachers in fixing of salaries. Code Va. 
1936, §§ 611, 656, 657, 660, 786; Const. 
Va, § 129; U.S.C.A.Const. Amend. 14; 
Rules of Civil Procedure for District 
Courts, rule 17(b), 28 U.S.C.A. follow- 
ing section 723c.—Alston v. School 
Board of City of Norfolk, 112 F.2d 992. 
130 A.L.R. 1506, certiorari denied 
School Board of City of Norfolk v. 
Alston, 61 S.Ct. 75. 

D.C.Cal. The purpose of federal rule 
relating to third-party practice is to 
permit a defendant to bring in a third 
party who is subject to a liability aris- 
ing out of the claim upon which the 
suit is based. Rules of Civil Proced- 
ure for District Courts, rules 1, 12-14, 
28 U.S.C.A. following section 723¢.—_ 
erie v. Don Lee, Ine., 34 F.Supp. 

Where federal jurisdiction appeared 
between original parties to the action, 
separate federal jurisdiction was not 
necessary as between original defend- 
ants and third-party defendant in or- 
der to support third-party complaint. 
Rules of Civil Procedure for District 
Courts rules 1, 12-14, 28 U.S.C.A, fol- 
lowing section 723c.—Barkeij v. Do 
Lee, Inc., 34 F.Supp. 874. ‘ 

D.C.Fla. An action for a declaratory 
judgment concerning salary schedule 
which discriminated against negro 
teachers, brought by negro teacher on 
behalf of himself and others similarly 
situated, was a ‘class action’ author- 
ized by the Federal Rules of Civil Pro- 
cedure, Federal Rules of Civil Proced- 
ure, 28 U.S.C.A. following section 723c. 
—McDaniel v. Board of Public Instrue 
tion for Escambia County, Fla., 39 F. 
Supp. 638. : 

A negro high school principal could 
maintain class action on behalf of him 
self and negro school teachers to ob 
tain a declaratory judgment concerning | 
discrimination against negroes in sal- 
ary schedules, and to obtain injune- 
tive relief, as against contention that 
plaintiff did not represent a class be- 
cause he was a principal and not a 
teacher, since principals and teachers 
were all members of same profession.— 
McDaniel v. Board of Public Instruc- 
tion for Escambia County, Fla, 39 F. 
Supp. 638. 

D.C.Ga. In employee’s action against 
employer to recover, in employee’s be- 
half and in behalf of employer’s former 
and present employees, unpaid mini- 
mum wages and overtime compensation 
allegedly due under Fair Labor Stand- 
ards Act, complaint was not maintain- 
able as a ‘classaction’? where it was 
not alleged that each employee was 
similarly situated and it was apparent 
that as to respective employees there 
would be differences as to time worked, 
wages due, and hours of overtime. 
Fair Labor Standards Act 1938, §§ 1 
et seq., 16(b), 29 U.S.C.A. §§ 201 et seq., 
216(b); Rules of Civil Procedure for 
District Courts, rules 23(a) (8), 24(b) 
(2), 28 U.S.C.A. following section 723¢. 


—Saxton v. W. S. Askew Co., 35 FB. 
Supp. 519. 
D.C.Ill. An action by a milk wagon 


drivers’ union and-its officers and trus- 
tees against 25 milk dealers for re- 
covery of back wages claimed to be due 
union’s members, who were drivers of 
milk wagons, under an _ arbitration 
agreement and for an accounting from 
each defendant for any money owing 
to members of union could not be main- 
tained as a “class action’, and hence 
defendants’ motion to dismiss com- 
plaint* would be sustained.—Milk Wag- 
on Drivers’ Union of Chicago, Local 
753. v. Associated Milk Dealers, 39 
Supp. 671, 
oats for the benefit of many 
others who are not made parties can 
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be maintained only on the theory of a 
-“class-action”.—Milk Wagon Drivers’ 
Union of Chicago, Local 753, v. Associ- 
_ ated Milk Dealers, 39 F.Supp. 671. | 
D.C... In action for injunction 
against arrests and prosecutions under 
allegedly unconstitutional Lllinois stat- 
ute, Governor and Attorney General of 
the state who had not participated in 
alleged wrongs or threatened future 
action were “proper parties” in their 
official capacities, irrespective of wheth- 
er they were indispensable or even nec- 
essary parties. Smith-Hurd_ Stats.Il. 
bec.) 38) § 471". Jud.Code § 266,.28 U.S. 
§ 380.—Bevins vy. Prindable, 39 F. 


. Under rule of Civil Pro- 
cedure, the transferee pendente lite of 
interests of plaintiff in subject mat- 
ter of suit would be joined as a party 


works bonds, question of intervention 
of contractors employed by city to 
- build water works system, as a matter 
of right, or, by permission of court, 
depended on whether intervening peti- 
tions stated causes of action against 
- complainant. Rules of Civil Procedure 
_. for District Courts, rule 24(a, b), 28 
_  U.S.C.A. following section 723¢.—Bab- 
cock y. Town of Hrlanger, 34 F.Supp. 
_ The Civil Procedure Rule relating to 
_ interyention amplified and_ restated 
both at law and in equity the federal 
practice at the time of its adoption. 
_ Rules of Civil Procedure for District 
_ Courts, rule 24, 28 U.S.C.A. following 


+) 


section 723c.—Babcock y. Town of. Er- 
danger, 34 F.Supp, 293, 
In eoetmining rights of third parties 
to intervene under civil procedure rule, 
cases prior to adoption of rule were in 
point, where rule amplified and_ re- 
stated both at law and in equity the 
_ federal practice at time of adoption of 
rule. Rules of Civil Procedure for 
4 District Courts, rule 24, 28 U.S.C.A. 

following section 723c.—Babcock Vv. 

Yown of Erlanger, 34 F.Supp. 293. 
; In action against city by buyers of 
- ~water works bonds, to cancel contract 
_ for purchase of bonds and to recover 
+, money advanced by buyers to city, 
contractors employed by city to build 
water works system would not be per- 
mitted under the rule to intervene, 
since there was no privity of contract 
between contractors and buyers, and 
there was no res in court in which 
contractors had an interest and no 
right would be denied contractors by 
judgment in favor of city or buyers, 
and sum sought to be recovered by 
buyers was not a fund in court over 
which there was litigation and con- 
tractors were not beneficiaries of con- 
tract. Ky.St. §§ 2741L-6, 2741L-28 et 
—seq.; Rules of Civil. Procedure for 

_ District Courts, rule 24(a, b), 28 US. 
C.A. following section 723¢c—Babcock 
_v. Town of Erlanger, 34 F.Supp., 293. 

The pleading accompanying motions 
to intervene should set up interests of 
; intervener. Rules of Civil Procedure 
* for District Courts, rule 24, 28 U.S.C.A. 

followin section 728¢c.—Babecock  v. 
Town of Erlanger, 34 F.Supp. 293. 

In action against city by buyers of 
water works bonds, to cancel contract 
ai for purchase of bonds and to recover 
oa money advanced by buyer to city, 

contractors employed by city to build 
__—-water works system would not be per- 
mitted to intervene on ground that 
i eity would not vigorously defend the 


action. Rules of Civil Procedure for 
im District Courts; rule 24, 28 U.S.C.A. 
following section 723¢.—Babcock v. 
“7 Town of Erlanger, 34 F.Supp. 293. 

¢ An intervention introducing litiga- 


tion having no relation to that opened 
by original complaint will not be per- 
mitted. Rules of Civil Procedure for 
District Courts, rule 24, 28 U.S.C.A. 
- following section 723c.—Babcock vy. 
Town of Erlanger, 34 F.Supp. 293. 
D.C.Ky. Where persons who might 
otherwise be deemed necessary or prop- 


court may, 
in the cause without such persons, and 
in such case the decree shall be with- 
out prejudice to rights of absent par- 
ties. Jud.Code § 50, 28 U.S.C.A. § 111. 
—Charleston Nat. Bank of Charleston, 
W. Va., v. Oberreich, 34 F.Supp. 329. 

D.C.Ky. The general principles of 
third party practice are such as to 
prevent the necesSity of trying several 
related claims in different lawsuits and 
to enable them to be all disposed of 
in one action.—Axton-Fisher Tobacco 
Co. vy. Ziffrin Truck Lines, 36 F.Supp. 
While 

The federal rule providing for third- 
party practice was not intended to 
contradict or to nullify provisions of 
the rule relating to summary judgment, 
and full effect should be given to both 
rules. Federal Rules of Civil Proce- 
dure, rules 14, 56, 28 U.S.C.A. follow- 


ing section 723c.—Axton-Fisher To- 
baceo Co. v. Ziffrin Truck Lines, 36° 
F.Supp. 777. 


D.C.Ky. That plaintiff relied on 
practice existing between itself and 
trust company, which was executor of 
estate of deceased defendant, whereby 
company upon being appointed _ per- 
sonal representative of a deceased de- 
fendant in any action being maintained 
by plaintiff had as a matter of routine 
approved orders. of revivor submitted 
by plaintiff and therefore neglected to 
effect substitution of parties within 
two years after defendant’s death, as 
required by Federal Rules, did not 
constitute “excusable neglect”? author- 
izing court under rule 6(b) to permit 
the substitution to be made after ex- 
piration of period specified. Federal 
Rules of Civil Procedure, rules 6(b), 
25(a) (1), 28 U.S.C.A. following section 
LB Sgtaton Nae v. Brady, 1 F.R.D. 

The word ‘shall’ as used in federal 
rule providing that if substitution of 
parties is not effected within two years 
after death of a litigant, ‘‘the action 
shall be dismissed as to the deceased 
party” is a word of limitation making 
the rule as binding as statutes fixing 
definite periods of limitation. Federal 
Rules of Civil Procedure, rule 25(a) 
(1), 28 U.S.C.A. following section 723c. 
—Anderson v. Brady, 1 F.R.D. 589. 

Under federal rule relating to sub- 
stitution of representative of deceased 
party, the death of defendant places on 
plaintiff and not on defendant’s execu- 
tor the burden of substituting the ex- 
ecutor as a party defendant, notwith- 
standing that executor, if he sees fit, 
may move to have himself substituted 
as a party defendant. Federal Rules 
of Civi] Procedure, rule 25(a) (1), 28 
U.S.C.A. following section 723¢.—An- 
derson v. Brady, 1 F.R.D. 589. 

The failure of plaintiff to revive uc- 
tion against legal representative of de- 
ceased defendant within two years of 
death of defendant required dismissal 
of complaint as against such defend- 
ant and his executor, in view of man- 
datory federal rule requiring substitu- 
tion of representative of deceased party 
to be effected within two years after 
death, as against contention that ac- 
tion should be revived under rule au- 
thorizing court to permit an act to be 
done after expiration of specified pe- 
riod where the failure to act was the 
result of ‘excusable neglect’. Federal 
Rules of Civil Procedure, rules 6(b), 
25(a) (1), 28 U.S.C.A. following sec- 
tion 723c.—Anderson vy. Brady, 1 F.R. 
D. is 

D.C.Md. Where original defendants 
could not enforce contribution against 
third-party defendant unless there was 
a joint judgment for plaintiff against 
original defendants and third-party de- 
fendant, which judgment could not be 
obtained unless plaintiff amended his 
petition, motion to rescind order mak- 
ing person a _ third-party defendant 
would be granted unless within speci- 
fied time plaintiff amended his com- 
plaint to assert joint claim against 


f Civil Pro- 
C.A. fo ie 
. Arundel — 


D.C.Mass. 
action 


action. 

U.S.C.A. § 1 et seq.; 
Civil Procedure, rule 20(a), 28 U.S.C.A. 
following section 723¢c——Sammons _ v- 
Larkin, 38 F.Supp. 649. 

D.C.Mich. In action against owners | 
of motor vehicle for death of passen- 
ger on locomotive in collision, where- 
in plaintiff's counsel announced that 
plaintiff had signed a covenant not to 
sue railroad company and declined to 
amend complaint to claim relief 
against railroad company, railroad — 
company would not be added.as @& 
third-party defendant upon defend- 


ants’ motion. Federal Rules of Civil 
Procedure, rule 14, 28 U.S.C.A. fol- 
lowing section 728c.—Connelly v. 


Bender, 36 F.Supp. 368. : 
D.C.Mich. Under the Rule dealing 
with misjoinder and nonjoinder of 
parties, misjoinder of parties is not 
a ground of defense and, therefore, 
not a ground for dismissal, but the 
suitable remedy is to drop the party 
who has been improperly joined. Rules 
of Civil Procedure for District Courts, 
rule 21, 28 U.S.C.A. following section 
723¢e.—Diepen vy. Fernow, 1 F.R.D. 378. 
D.C.N.J. The general purpose of a 
third party complaint is to. save the 
time and cost of a reduplication of evi- 
dence, to obtain consistent results from 
identical or similar evidence, .and to 
eliminate the serious panstiap to a 
defendant of a time difference between 
a judgment against him, and a judg- a 
ment in his favor against the third i 


party defendant. Federal Rules of 
Civil Procedure, rule 14, 28 U.S.C.A. 
723c.—Metzger _ v. 


eae 3 section 
Breeze Corporations, 37 F.Supp. 693. 
The third-party practice is an an- ; 
cillary proceeding incidental to the. 
main suit and requires no separate 
ground of jurisdiction. Federal Rules 
of Civil Procedure, rule 14, 28 U.S.C.A. 
following section 723c.—Metzger  v. 
Breeze Corporations, 37 F.Supp. 693. 


D.C.N.J. Where one of remainder- 
men under will assigned her interest 
to another and, after remaindermen 
were held to be indispensable parties 
plaintiff to plaintiff’s action, assigned 
the same interest to plaintiff without 
reassignment or cancellation of the or- 
iginal assignment which was still in 
force and effect, the assignment to 
plaintiff was ineffective and there was 
a nonjoinder of the original assignee 
as an indispensable party, for which 
nonjoinder action would be dismissed. 
Jud.Code § 37, 28 U.S.C.A. § 80; Rules 
of Civil Procedure for District Courts, 
rule 17(a), 28 U.S.C.A. following sec- 
tion 723¢c.——Baird v. Peoples Bank & 
Trust Co. of Westfield, 1 F.R.D. 392. 

Assignments to plaintiff of interests 
of Bemaindermen under will, which as- 
signments were executed subsequent to 
and were undoubtedly inspired by rul- 
ing that remaindermen were indispen- 
sable parties to plaintiff's action, were 
devices used for the purpose of secur- 
ing federal jurisdiction and violated 
Civil Procedure Rule requiring actions 
to be prosecuted in name of real party 
in interest, hence action would be dis- 
missed for nonjoinder of remaindermen 
as indispensable patuse plaintiff. Jud. 
Code § 37, 28 U.S.C.A. § 80; Rules of 
Civil Procedure for District Courts, 
rule 17(a), 28 U.S.C.A. following sec- 
tion 723¢c.—Baird vy. Peoples Bank & 
Trust Co. of Westfield, 1 F.R.D. 392. 

D.C.N.Y. Under former equity rule, 
intervention may be granted for reason 
that plaintiff’s representation is inade- 
quate for protection of interests of ap- 
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_ D.C.N.Y. 
Procedure governing third-party prac- 
tice is derived from, and its scope in- 
dicated by, admiralty rule authorizing 
bringing in of party who may be lia- 
ble to defendant ‘tby way of contribu- 


tion, indemnity or otherwise, for the 
claim made against him’. Federal 
Rules of Civil Procedure, rule 14(a), 


28 U.S.C.A., following section 723c; 
Admiralty Rule 6, 28 U.S.C.A. follow- 


_ ing section 723.—Balcoff v. Peagarden, 


36 F,Supp. 224. 

The Federal Rule of Civil Procedure 
governing third-party practice should 
be liberally construed, to the end that 
circuity of action may be avoided, and 
that disputed jural relationships grow- 
ing out of the same matter may be re- 
solved in one action. Federal Rules of 
Civil Procedure, rule 14(a), 28 U.S.C.A. 
following section 723¢c.—Balcoff v. Tea- 
garden, 36 F.Supp. 224. 

D.C.N.Y. Where district judge’s 
certification to attorney general er- 
roneously stated that question of con- 
stitutionality was addressed to entire 
statute, whereas’ intention was to re- 
fer to only one subdivision of the 
statute, district court would treat the 
government’s motion for order of in- 
tervention as if original certification 
was based on such subdivision, and 
the error could formally be cured by 
a subsequent order. 28 US.CA. $§ 
401; Federal Rules of Civil Procedure, 
rule 24, 28 U.S.C.A. following section 
723c.—Smolowe v. Delendo Corpora- 
tion, 36 F.Supp. 790. 

In action by stockholder on behalf 
of corporation to recover profits al- 
legedly ade by directors and officers 
in sale and purchase of corporation’s 
stock, wherein directors and officers 
asserted that provision of Securities 
Exchange Act on which action was 
predicated was unconstitutional, the 
government would be permitted to in- 
tervene, on ground that public inter- 
est was vitally affected and that con- 
stitutionality of statute had been 
drawn into question, notwithstanding 
that delays might ensue because of 
intervention, and that question of con- 
stitutionality might never be passed 
upon because of possibility that issues 
might be decided on other grounds. 
28 U.S.C.A. § 401; Federal Rules of 
Civil Procedure, rule 24, 28 U.S.C.A. 
following section 723c; Securities Ex- 
change Act of 1934, § 16, subd. b, 
15 U.S.C.A. § 78p, subd. b.—Smolowe 
anaes Corporation, 36 F.Supp. 
790. 

The intervention of government in 
action in which constitutionality of 
statute had been drawn into question 
would be limited to presenting evi- 
dence and arguments in support of the 
constitutionality of the statute. 28 U. 
S.C.A. 401; Wederal Rules of Civil 
Procedure, rule 24, 28 U.S.C.A. fol- 
lowing section 723¢c.—Smolowe v. De- 


_lendo Corporation, 36 F.Supp. 790. 


D.C.N.Y. Where plaintiff brought ac- 
tion against immigration officials con- 
tending that bonds deposited to secure 
aliens’ entry for a limited stay consti- 
tuted, under agreement between plain- 
tiff and depositor of bonds, a guar- 
antee that plaintiff would be paid $1,- 
000 for eight months’ services, plain- 
tiff could not resort to the fund in 
its entirety for only one-quarter per- 
formance by him because extent to 
‘which he might be entitled to be paid 
depended upon proof that he was hired 
upon other than a contingent basis, 
nature, and extent of services, and rea- 
sonable value thereof, and therefore 
ecourt’s jurisdiction over the depositor 
was essential to the maintenance of 
the action.—Kriegsheim vy. Gardner, 37 
¥.Supp. 76. : 

Instrument whereby principal, who 
had deposited bonds with immigration 
authorities to secure aliens’ entry for 
a limited stay, appointed agent to re- 
ceive payment from the immigration 


¥ authorities _ following the aliens’ de- 
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parture, did not authorize the agent to 
institute legal proceedings nor to cause 
an attorney to subinit to adjudication, 
on behalf of principal, question of 
employment of plaintiff, who had in- 
stituted action contending the bonds 
constituted a guarantee of payment for 
services rendered to the principal, and 
therefore service of third party order 
on the agent did not give court juris- 
diction of the principal. Federal Rules 
of Civil Procedure, rule 14, 28 U.S.C.A, 
following section 723c; 8 U.S.C.A. § 
158.—Kriegsheim vy. Gardner, Byer) shee 
Supp. 76. 

D.C.N.Y. Attaching 
had levied warrants 
against depositor’s 
phececdins in a state court of New 

ork, were ‘“‘indispensable parties” to 
federal court action brought by deposi- 
tor’s receivers to recover the balance, 
and the attachment might be pleaded as 
a defense to the action. .28 U.S.C.A. 
§ 687.—Steingut v. National City Bank 
of New York, 38 F.Supp. 451. 

D.C.N.Y. Under federal rule con- 
cerning necessary joinder of parties, 
persons having a ‘joint interest” must 
be made parties, either as plaintiffs 
or defendants, and quoted phrase 
must be construed to mean those who 
were indispensable parties under pre- 
vious practice before adoption of new 
federal rules. Federal Rules of Civil 
Procedure, rule 19(a), 28 U.S.C.A. fol- 
lowing section 723¢c.—Spanner v. 
Brandt, 1) F.R.D. 555. 

In action to cancel sale of patent 
rights to defendant by third parties, 
designated as Inventor Group, plain- 
tiff’s allegation that codefendant was 
duly authorized representative, agent, 
and trustee of Inventor Group was 
merely a “conclusion of law’, and, 
where title of action did not indicate 
that codefendant was being sued in 
his representative capacity, defend- 
ants’ motion to dismiss complaint for 
failure to joint Inventor Group as 
parties defendant would not be denied 
on ground that codefendant was agent 
and trustee of Inventor Group and 


creditors who 
of attachment 
bank balance, in 


represented group in the action. Fed- 
eral Rules of Civil Procedure, rules 
9(a), 12(b), 19, 28 U.S.C.A.. follow- 


ing section 728¢c.—Spanner y. Brandt, 
DERN D3 5 Obs 

If defendant is to be sued as a rep- 
resentative so as to bind interests of 
those in whose behalf defendant is 
alleged to act, title of action must 
indicate that defendant is being sued 
in his representative capacity in con- 
tradistinction to his individual ca- 
Paeieyiare PALLG? y. Brandt, 1 &£.R.D. 
5d5: 

Third parties designated as Inven- 


tor Group were “indispensable par- 
ties” to action for relief on grounds 
that defendants conspired to defraud 


plaintiff with regard to patents, where 
plaintiff's prayer for relief sought can- 
cellation of a sale of patent rights to 
defendant by Inventor Group and oth- 
er relief which would affect interests 
of such group. Federal Rules of Civil 
Procedure, rules 12(b), 19, 28 U.S.C.A. 
following section 728c.—Spanner v. 
Brandt, ©1, EV RD, 555: 

In action for relief on grounds that 


defendants conspired to defraud plain- ~° 


tiff with respect to patents, question 
of damages sustained by defendant by 
virtue of revocation of a_ license 
granted by third parties, designated 
as Inventor Group, could not be raised 
until agreement fixing such damages 
was set aside, and plaintiff was bound 
to bring Inventor Group in as _ par- 
ties to action in order to attack agree- 
ment, Federal Rules of Civil Proce- 
dure, rules 12(b), 19, 28 U.S.C.A. fol- 
lowing section 723¢.—-Spanner Vv. 
Brandt 1 UE RDN 5 55. 

Where plaintiff's claims respecting 
third parties, designated as Inventor 
Group, were so closely interwoven 
with plaintiff’s claims against defend- 
ants in action for relief on ground 
that defendants conspired to defraud 
plaintiff with respect to patents that 
it was impossible to segregate claims, 
defendants’ motion to dismiss com- 
plaint on ground that members of In- 


tion 


on ground that court could make a ' 
decree whereby rights of group would ~ 
not be affected, notwithstanding that 

there were one or two causes of ac- | 
0 set forth in complaint which 
might be decided against named de- — 

fendants without affecting rights of the 

group. Federal Rules of. Civil Proce- — 
dure,) rules, -12\(b), 19,428.U-S:C. As violas 
lowing section 723c.—Spanner Nigar 
Brandt, 1 F.R.D. 555. : ae 

D.C.N.Y. An action under Federal | 
Hmployers’ Liability Act was properly — 
brought by administratrix. Federal © 
Employers’ Liability Act § 1, 45 US. — 
C.A. § 51 et seq.; Federal Rules of — 
Civil Procedure, rule-17, 28 U.S.C:A. © 
following section  723¢c.—Kreiger Vv. — 
Lehigh Valley R. Co., 1 F.R.D. 601. © 

The federal rule of civil procedure 
governing capacity of parties cannot be 
construed as modifying Federal Em-  ~ 
ployers’ Liability Act, with respect to — 
capacity to sue. Federal Rules of Civil 
Procedure, rule 17, 28 U.S.C.A. follow- 
ing section 723c; Federal Employers’ | 
Liability Act, § 1, 45 U.S.C.A. § 51— 
Kreiger v. Lehigh Valley R. Co., 1 F. ¥ 
R.D. 601. / he 

D.C.N.Y. Under federal rule requir- | 
ing persons having a joint interest to | 
be made parties, the phrase “joint in- had 
terest’? means parties designated as in- | 
dispensable under the former practice. — 
Federal Rules of Civil Procedure, rule | 
19, 28 U.S.C.A, following section 728¢. 
—Currier vy. Currier, 1 F.R.D. 683... 

“Indispensable parties’, constituting 
parties having “joint interest’) under 
federal rule requiring them to» be made ie 
parties to litigation, are defined as 
persons who not only have an interest i 
in the controversy, but an interest of 
such nature that a final decree cannot — * 
be made without either affecting that 
interest or leaving the controversy in 
such condition. that its final termina- — 
tion may be wholly inconsistent with | 
equity and good conscience. Federal 
Rules of Civil Procedure, rules 12(b), 
19, 28 U.S.C.A. following section 723¢.  / 
—Currier v. Currier, 1 F.R.D: 683. . Bence: 

In daughter’s action against father 
and another for accounting for funds 
and securities given to father to deal / 
with pursuant to family agreement, pee 
other members\of the family who did 
not wish similar relief were not ‘“in- fi 
dispensable parties’ and need not be 7 
joined under federal rule requiring pew 
sons having “joint interest’? to ‘be 
made parties, irrespective of whether | 
defendants had title to the funds and 
securities in question, and especially _ 
where father had made affidavit that 
the property belonged to him and that 
other members of the family were — 
merely his nominees. Federal Rules of 
Civil Procedure, rules 12(b), 19, 28 U. A 
8.C.A. following section 723¢—Currier © 
vy. Currier, 1 F.R.D. 683. ua) 

D.C.N.Y. Where answer in case ap- 
pearing on nonjury day calendar on ~ 
February 14, 1941, had been served 
June 28, 1940, and defendant had been \ 
apprised of claims of parties sought to 
be impleaded in October, 1939, defend- 
ant was guilty of “laches’, and was 
not entitled to have those persons — 
made parties to action. Federal Rules 
of Civil Procedure, 28 U.S.C.A. follow- 
ing section 723¢c.—Hessian Hills Corpo- 
ration vy. Union Cent. Life Ins, Co., 1 
E.R.D: 748. 

D.C.Ohio. Defendant’s motion to 
make another a party defendant was 
overruled where complete relief could 
be afforded between the original par- 
ties, and to bring the other in as a 
party defendant would only tend to 
confuse the issues and might open the 
way to the admission of improper and 
irrelevant testimony. Federal Rules of 
Civil Procedure, rule 19(b), 28 U.S.C. 
A, following section 723¢c; Workmen’s 
Compensation Law N.Y. § 29.—Galm 
v. Brighton Fireproof Storage Co., 1 
E.R.D. 507. 

D.C.Okl. In action against one in- 
demnity company only upon fidelity 
bond covering state bank commissioner 
who was also covered by another bond 
with another company, such other com- 
pany was made third party defendant 


Tale te 


upon application of the _ company 
s against whom action was brought.— 
-«~*State ex rel. Neal v. Johnson, 33 F. 
, Supp. 850. zi Rebs 
 D.C.0kl. A nonresident holder of 
special improvement bonds could main- 
tain a class action against the munici- 
pality to have determined amount due 
by municipality on account of paving 
improvements abutting municipally 
owned property in improvement dis- 
_ trict without alleging that persons were 
sO numerous as to make it impossible 
to bring them all before the court, 
where any funds bondholder might 
compel city to pay would go into a 
fund for payment of all bonds issued 

: istri Rules of 


U.S.C.A. following sec- 
t 11 Okl1.St.Ann. § 107.— 
_Hovenden y. City of Bristow, 34 F. 
“Supp. 674. 
p.C.Okl. In action in three-judge 
federal court to enjoin construction of 
dam pursuant to contract with War 
epartment authorized by act of Con- 
‘ress, Secretary of War is not a “neces- 
sary party” if the act is unconstitu- 
ional. Act June 28, 19388, ¢c. 795, 52 
' Stat. 1215; U.S.C.A.Const. Amend. 10. 
_ —State of Oklahoma ex rel. Phillips v. 
Guy F. Atkinson Co., 37 F.Supp. 93. 
D.C.Okl. A labor union, seeking to 
intervene in a_ suit for injunction 
: against motor carriers with which un- 
ion had contracts, was required to serve 
_ copy of its motion to intervene upon 
¥ the motor carriers and was not relieved 
of that duty by federal rule stating 
hat such rules did not modify acts 
elating. to injunctions in actions af- 
 fecting employer and employee. Fed- 
eral Rules of Civil Procedure, rules 24 
(ec), 65(e), 28 U.S.C.A. following sec- 
tion 723¢c; Norris-LaGuardia Act, 29 
S.C.A. § 101 et seq.; Clayton Act §§ 
20, 29 U.S.C.A., §§ 53, 52.—Keystone 
‘reight Lines vy. Pratt Thomas Truck 
ine, 37 F.Supp. 635. 
The federal rule relating to interven- 
ion did not give labor union either 
n absolute or permissive right to in- 
tervene in suit for mandatory injunc- 
tion to compel motor carriers to handle 
connecting carrier’s frieght, which de- 
fendant carriers were prohibited from 
handling under contracts with union 
-~ whieh was involved in labor controversy 
th the connecting carrier, since that 
ontroversy, if injected into case by al- 
owance of intervention, would consti- 
ute a new issue not disclosed by com- 
-plaint. Federal Rules of Civil Pro- 
cedure, rule 24(a), 28 U.S.C.A. follow- 
ing section 723¢; Motor Carrier Act 
_ of 1935, § 202(a), 49 U.S.C.A. § 302(a). 
_ —Keystone Freight Lines v. Pratt 
Thomas Truck Line, 37 F.Supp. 635. 
The court in applying federal rule 
_ relating to intervention presumed that 
term “intervention” was used with ju- 
-dicial construction previously given the 
term. Federal Rules of Civil Proce- 
dure, rule 24, 28 U.S.C.A. following sec- 
tion 723c.—Keystone Freight Lines vy. 
poate Thomas Truck Line, 37 F.Supp. 
635 


Where defendant motor carriers had 
ceased to handle connecting carrier’s 
freight because they were prohibited 
from doing so by contracts with labor 
union which was involved in labor con- 
troversy with connecting carrier, al- 
legations of union’s proposed answer 
attached to its motion to intervene in 
suit by connecting carrier for injunc- 
tion compelling defendants to resume 
handling of its freight, setting forth 
provisions of contracts, and requesting 
that union be permitted to intervene to 
show existence of a labor dispute, 
which would require dismissal of cause 
under Norris-LaGuardia Act, were in- 
sufficient to constitute a defense so as 
, to justify allowance of motion for in- 
_  tervention. Federal Rules of Civil Pro- 
ay cedure, Rule 24a, 28 U.S.C.A., follow- 
ing section 723c; Norris-LaGuardia 
% Act, 29 U.S.C.A., section 101 et seq.; 
. Motor Carrier Act of 1935, § 202(a), 49 
U.S.C.A., § 302(a).—Keystone Freight 
' Lines vy. Pratt Thomas Truck Line, 37 
; F.Supp. 635. 

The court in passing upon a motion 
to intervene has duty to examine pro- 
posed answer to determine whether or 


statutes relating to class actions.—City 
of Clinton, Okl., ex rel. Schuetter, v. 
First Nat. Bank in Clinton, OkL, 
F.Supp. 909. : 
D.C.Or. In action by United States 
for determination of rights under con- 
tract with lo@al irrigation district, 
there was no basis for intervention by 
the state, and state’s petition in inter- 
vention was dismissed.—U. S. v. Warm- 
springs Irr. Dist., 38 F.Supp. 239. 

D.C.Pa. Where statute provided who 
should be members of the State Board 
of Public Assistance, and the attorney 
general was not and could not be a 
member, he was improperly named as 
a defendant in action to enjoin enforce- 
ment of a regulation of the board as 
violative of personal liberty. 62 P.S. 
Pa. § 2501 et seq.; 71 P.S.Pa. § 160; 
U.S.C.A.Const. Amend. 14.—Sweeney v. 
Pennsylvania Department of Public 
Assistance Board, 33 F.Supp. 587. 

D.C.Pa. The purpose of civil proce- 
dure rule authorizing defendant to 
bring in a third party as defendant is 
to permit a defendant to bring in a 
third party who is liable on the same 
claim or who is subject to a liability 
arising out of the claim on which the 
suit is based. Federal Rules of Civil 
Procedure, rule 14(a), 28 U.S.C.A. fol- 
lowing section 723¢c.—Sussan vy, Stras- 
ser, 36 F.Supp. 266. | 

The civil procedure rule authorizing 
defendant to bring in a third party as 
defendant may be invoked against a 
party who is liable to defendant for all 
or a part of the plaintiff's claim, as 
in a case in which the third party is 
liable for contribu‘ion or indemnifica- 
tion or as an insurer of defendant’s 
liability. Federal Rules of Civil Pro- 
cedure, rule 14(a), 28 U.S.C.A. follow- 
ing section 723¢.—Sussan vy. Strasser, 
36 F.Supp. 266. 5 

In guest’s action for injuries sus- 
tained in automobile collision against 
driver of other automobile, defendant 
could bring in driver of automobile in 
which guest was riding as a_ third- 
party defendant, under civil procedure 
rule, as against third-party defend- 
ant’s contention that a joint tort could 
not be established because plaintiff 
had not asserted any claim © against 
third-party defendant. Federal Rules 
of Civil Procedure, rule 14(a), 28 U.S. 
C.A. following section 723¢c.—Sussan v. 


Strasser, 36 F.Supp. 266. 
A Pennsylvania resident, who was 
sued in federal court by a Michigan 


resident for injuries sustained in auto- 
mobile collision, could bring in an- 
other Michigan resident as a_ third- 
party defendant, notwithstanding that 
there was no diversity of citizenship 
between plaintiff and third-party de- 
fendant. Federal Rules of Civil Pro- 
cedure, rule 14(a), 28 U.S.C.A. follow- 
ing section 723c.—Sussan y, Strasser, 
36 F.Supp. 266. 


_ Under civil procedure rule authoriz- 
ing defendant to bring in a third party 
as defendant, a third-party claim is 
not to be regarded as such a claim as 
requires independent jurisdictional 
grounds, but solely as an ancillary 
claim to the original suit, and the 
statutory jurisdictional requirements 
of original suits need not be met. 
Federal Rules of Civil Procedure, rule 
14(a), 28 U.S.C.A. following section 723 
c.—Sussan y. Strasser, 36 F.Supp. 266. 


D.C.Pa. An action to enjoin enforce- 
ment of Pennsylvania statute abolish- 
ing causes of action for alienation of 
affections was not  dismissible. on 
ground that there were no “adversary 
parties’ and that the whole matter 
was a counterpart of an action by 
plaintiff against John Doe for a de- 
claratory judgment which was dis- 
missed for lack of adversary parties, 
where plaintiff was seeking to enjoin 
Pennsylvania public officials from per- 
forming their duties under an allegedly 


te ieee. RT eis Ab eo 
D.C.Pa. In personal injury suits, d 
fendant’s third-party complaints, pray- 
ing determination of primary responsi- 
bility as between himself and third- 


party defendant, as :well as enforce- — 


ment of right, declared by third-party 
defendant to be nonexistent under law 
of state wherein wrong was committed, 
to contribution between joint or con- 
current tort-feasors, can be sustained. 
Rules of Civil Procedure for District 
Courts, rule 14(a), 28 U.S.C.A. follow- 
ing section 723¢c.—Sklar v. Hayes, 1 
F.R.D. 415. : 

In personal injury suits, third-party 
complaints, stating causes of action an- 
cillary or auxiliary to those stated in 
original complaints, are proper, not- 
withstanding lack of. diversity of citi- 
zenship between plaintiffs, and third- 
party defendant, and need not set forth 
independent grounds of jurisdiction. 
Rules of Civil Procedure for District 


Courts, rule 14(a), 28 U.S.C.A. follow- . ~ 


ing section 728c.—Sklar v. Hayes, 1 
F.R.D. 415, ’ 

Generally, controversies presented by 
third-party complaints are properly 
within federal District Court’s juris- 
diction. Rules of Civil Procedure for 
District Courts, rule 14(a), 28 U.S.C.A. 
following section 723¢c.—Sklar. v. Hayes, 
1 F.R.D. 415. , me 

The purpose of federal rule, permit- 
ting defendant to bring in third-party 
defendant, who is or may be liable to 
defendant or plaintiff, is to avoid cir- 
cuity of action and adjust in single 
suit several phases of same controver- 
sy as it affects parties. Rules of Civil 
Procedure for District Courts, rule 
14(a), 28 U.S.C.A. following. section 
723c—Sklar vy. Hayes, 1 F.R.D. 415. 

A third-party defendant may be im- 
pleaded by defendant, though plaintiffs 
have not sought, nor indicated inten- 
tion, to seek relief against party sought 
to be impleaded. Rules of Civil, Pro- 
cedure for District Courts, rule 14(a), 
28 U.S.C.A. following section 723¢.— 
Sklar v. Hayes, 1 F.R.D. 415. 

D.C.Pa. A plaintiff’s right to amend 
pleadings to assert claim against third- 
party defendant is not dependent upon 
third party’s first serving answer to 
the third-party complaint, but plaintiff 
ean amend pleadings as soon as third- 
party defendant is on the record. Fed- 
eral Rules of Civil Procedure, rules 14, 
15, 28 U.S.C.A. following section 723c. 
—Sklar vy. Hayes, 1 F.R.D. 594. 

Where third-party defendant - and 
plaintiffs were citizens of same state, 
third-party defendant could not have 
been joined as original defendant in 
federal court, but could nevertheless be 
joined as third-party defendant, and 
plaintiffs could assert claim against 
him. Federal Rules of Civil Procedure, 
rule 14, 28 U.S.C.A. following section 
723¢.—Sklar v. Hayes, 1 F.R.D. 594, 

The object of rule governing third- 
party practice is to avoid circuity of 
action and multiple suits, and to ad- 
just in a single suit the several phases 
of the same _ controversy. Federal 


Rules of Civil Procedure, rule 14, 28. 


U.S.C.A. following section 723¢c.—Sklar 
vy. Hayes, 1 F.R.D. 594, 

A plaintiff may not amend his plead- 
ings to assert claim against a third- 
party defendant at any time, without 
leave of court. Federal Rules of Civil 
Procedure, rule 15, 28 U.S.C,A. follow- 
ing section 723¢c.—Sklar v. Hayes, 1 
F.R.D. 594. 


Where plaintiffs did not petition for 
leave to file amended or supplemental 
pleadings when third-party defendant 
was brought in, amendment of plead- 
ings after rendition of verdicts for 
plaintiffs and grant of new trials was 
unauthorized, but court would allow 
amended pleadings to remain where 
parties were not prejudiced thereby and 
leave to amend would have beeu grant- 
ed if it had been, sought, Federal 
Rules of. Civil Procedure, rules 14, 15, 
28 U.S.C.A, following sectior 
Sklar v. Hayes,.1 F.R.D. 594. 

D.C.Pa. Where manufacturing com- 


T2380. 


care to habeia” accidents, ‘manufacturing 
company was properly — joined as a 
third-party defendant 


dange nee ; 


y to “sidetrack an would use 


in brakeman’s 
action against railroad for injuries sus- 
tained because of insufficient clearance 
between train and manufacturing com- 
pany’s building. Federal AA RK eh 
Liability Act § 5, 45 US.C.A. § 55 

Federal Rules of Civil Procedure, .- rule 
14(a), 28 U.S.C.A. following section 
723¢c.—Culmer v, Baltimore,& O. R. Co., 
LEER D765: 
The-fact that contract, under which 
manufacturing company as considera- 


tion for installation of a switch agreed 


not to place any structures in dan- 
gerous proximity to the sidetrack, did 
not contain promise to indemnify rail- 
road in event of breach of agreement 
did not preclude joinder of manufactur- 
ing company as a third-party defend- 
ant in brakeman’s action against rail- 
road for injuries sustained because of 
insufficient clearance between train and 
company’s building, since company was 
liable notwithstanding absence of in- 
demnity clause, Federal Hmployers’ 
Liability Act § 57 45 US.C.A) § ‘55; 
Federal Rules of Civil Procedure, rule 


14(a), 28 U.S.C.A. following section 
723c.—CwWmer y. Baltimore & O. R. Co., 
1 F.R.D. 765. 


D.C.R.I. An action by member of 
Hurricane Victims Association of Ports- 
mouth, R. I., against members of Town 
Council of the Town of Portsmouth, 
based on destruction of dwelling house 
by direction of council after house had 
been only partially damaged by hurri- 
cane, was not a so-called ‘spurious 
elass suit” in which other members of 
the association would be permitted to 
intervene on theory that questions of 
fact and law common to all) owners 
were presented. Federal Rules of Civil 
Procedure, rule 23(a) (3), 28 U.S.C.A. 
following section 723¢.—Keavy y. An- 
thony, 2. E.R.D. ‘19: 

D.C.S.C. The Federal Rule of Civil 
Procedure that an. action shall be 
prosecuted in the name of the real par- 
ty in interest is ‘‘mandatory’” and 
should be liberally construed to effectu- 
ate its purpose. Federal Rules of Civil 
Procedure, rule 17(a), 28 U.S.C.A. fol- 
lowing section 723¢c.—McWhirter y. Otis 
Elevator Co., 40 F.Supp. 11. 

Under Federal Rule of Civil Proced- 


- ure that every action shall be prosecut- 


ed in the name of the real party in in- 


_ terest, defendant has the right to re- 


quire that the action against him, if 
not inthe name ofa plaintiff within one 
of the express exceptions, shall be 
brought in the name of the real party 
in interest so that he can avail himself 
of the defenses which he has against 
the real party in interest, and so that 
his payment to plaintiff on plaintiff's 
recovery will fully protect him in the 
event of another action upon the same 
cause. Federal Rules of Civil Proced- 
ure, rule 17(a), 28 U.S.C.A. following 
section 723c.—McWhirter v. Otis Eleva- 
tor. Co., 40 F.Supp. 11. 

The Federal Rule of Civil Procedure 
that every action shall be prosecuted in 
the name of the real party in interest is 
concerned only with the proper person 
or persons to sue under a valid assign- 
ment, and leaves the question of as- 
signability ‘to the substantive law. 
Federal Rules of Civil Procedure, rule 
17(a), 28 U.S.C.A.. following ‘section 
723e.—MecWhirter'y. Otis Hlevator Co., 
40 F.Supp. 11. 

Where injured employee settled with 
and released employer and employer’s 
insurer, and agreed that they should 
have whatever right plaintiff might 
have had against an allegedly negligent 
third person, in employee’s action 
against such third person, the employer 
and employer’ s insurer were ‘‘real par- 
ties in interest’ and action could not be 
prosecuted by employee alone, and 
employer and insurer could be added as 
parties by order of court on motion of 
any party, or on court’s own initiative 
at any stage of the action and on such 
terms as were just. Federal Rules of 


D. Ouran. 
ers, authors and publishers of musical 
compositions, by its president and cer- 
tain members of the organization who 
were jointly interested in restraining 
enforcement of Tennessee statute regu- 
lating the combining or pooling of 
copyright privileges within the state, 
under which system of blanket licens- 
ing by organization would be prohibit- 
ed, could maintain class suit on behalf 
of themselves and all. the members of 
the organization to enjoin enforcement 
of the statute. Copyright Act of 1909, 
as amended, 17 U.S.C.A. .§ 1 et seq.; 
Pub.Acts Tenn.1937, ¢. 212.—Buck v. 
Harton, 33 F.Supp. 1014. 

D.C.Tenn, Where employee brought 
action for himself and all other em- 
ployees similarly situated under the 
Fair Labor Standards Act, if employer 
recovered the litigation would be end- 
ed and if employee recovered the names 
and amounts due employees similarly 
situated could be ascertained by inter- 
rogatories or some other proper meth- 
od, and any dispute on such questions 
would then be determined. Federal 
Rules of Civil Procedure, rules 24(a) 
(2), (b) (2), 28 U.S.C.A. following sec- 
tion 7238c; Fair Labor Standards Act, 
29 U.S.G.A. §§ 201-219—Tolliver v. 
Cudahy Packing Co., 39 F.Supp. 3387. 

Under federal rule authorizing inter- 
vention as of right when representation 
of applicant’s interest by existing par- 
ties may be inadequate and applicant 
may be bound by judgment in the ac- 
tion, it must appear, both that there is 
an inadequate representation and that 
applicant may be bound by the judg- 
ment. Federal Rules of Civil Pro- 
cedure, rule 24(a) (2), 28 U.S.C.A. fol- 
lowing section 723c. —Tolliver v. Cuda- 
hy Packing Co., 39 F.Supp. 337. 

D.C.Tenn. Where one seeks to be- 
come an intervening party, there must 
be a motion to intervene and notice for 
a hearing on motion must be given to 
all parties affected, and motion should 
state grounds upon which intervention 
is claimed and must be accompanied by 
a pleading setting forth claim or de- 
fense for which intervention is sought, 
and District Court must act on motion 
and an order go down reciting court’s 
action. Federal Rules of Civil Proce- 
dure, rule 24, 28 U.S.C.A. following sec- 
tion 723c.—Cowan Vv. Tipton, 1 F.R.D. 
694. 

A person cannot become an interven- 
ing party on his own motion, wheth- 
er his right to become such party is 
conditional or unconditional, and it is 
for District Court to determine ques- 
tion respecting one’s right to become 
an intervening party after reviewing 
facts as refiected in motion and in 
pleadings accompanying motion. Fed- 
eral Rules of Civil Procedure, rule 24, 
28 U.S.C.A. following section 723¢.— 
Cowan y. Tipton, 1 F.R.D. 694. 

Where person who sought to become 
an intervening party by filing an an- 
swer and cross-complaint did not com- 
ply with federal rule respecting condi- 
tions under which a person may be- 
come an intervening party, answer and 
eross-complaint would be stricken from 
record on motions by parties in inter- 
est. Federal Rules of Civil Procedure, 
rule 24, 28 U.S.C.A. following section 
723¢. —Cowan v. Tipton, 1 F.R.D. 694. 

D.C.Tex. Where claim or defense of 
applicant who seeks to intervene in 
an action departs. from the field of 
litigation of the original parties in 
such a manner as to complicate and 
delay its determination, leave to inter- 
vene should be denied. Federal Rules 
of Civil Procedure, rule 24, 28 U.S.C.A. 
following section 723c. —In re Willacy 
County Water Control & Improvement 
Dist. No. 1, 36 F.Supp. 

D.C.Tex. Plaintiffs who claimed that 
trespasses and wrongs of defendants 
were common against each of the plain- 
tiffs eould join in bringing action to 


quiet title to land, remove cloud, and 
enjoin defendants. from trespassing 
thereon. Federal Rules of Civil Pro- 


cedure, rules 19, 20, 28 U.S.C.A. follow- 


§ 419.—Mo! y 
: 40 FB, Supp. 11. 
Organization of compos-— 


n 

e; 38 ESupp. f 
“In action to compel - 
to recognize’ a labor organizati 
bargaining agent of certain empl if 
known as coal pier operators, motion 
to dismiss complaint on ground tha 
the plaintiffs, who sued individuall: 
and as president, secretary, vice pres: i 
dent, and as general chairman of t by 
labor organization, had no interest ~ aM 
the subject matter, was treated as 
motion to drop such parties and a 
sustained. Code Va.1919, § 6958; EF 
eral Rules of Civil Procedure, pilosa 
21, 28 U.S.C.A. following section 72 
—Railway Employees’ Department 
American Federation of Labor ~ 
ginian Ry. Co., 39 F.Supp. 35 
D.C.Wis. Where organization ) 
railroad firemen and enginemen sough 
to intervene in declaratory judgmen' i 
action by locomotive engineers — seek- 
ing construction of provisions of a 
mediation agreement with railroad fi : 
ing number of miles and hours which 
engineers could work on ground tha 
construction of agreement sought | 


opportunity of firemen to work ; 
engineers and of firemen in lower por-  _ 
tion of list to work at all, inte f 
vention would not indirectly del OL 
prejudice adjudication of rights of en- 
gimeers and railroad, firemen, pee e 


Courts, rule 24 (a) (2),: tp i 
C.A. following section 3c.—Broth 
hood of Locomotive Hn pate Vee F 
cago, M., St. P..& P. R. Co., 134 F.Supp. 
594. aay: 

The court rule, directing that up 
timely application any one shall — 
permitted to intervene when | a 
plicant’s claim or defense and the main 
action have a question of law or fact — 
in common, dispenses with any requiré 
ment that the intervener shall have a 
direct, personal, or pecuniary interest 
in the subject of litigation. Rules — i 
Civil Procedure for District Cour 
rule 24(b), 28 U.S.C.A. following s 
tion 723c—-Brotherhood of Locomotive 
tie eens v. Chicago, M., St. P. & P 

Co., 34 F.Supp. 94. 

Re Wis. Where a subordinate fe 
eral employee, charged with enforce- 
ment of regulation or order of his su- 
perior, does so,in an illegal manner, y 
may be enjoined without the superior _ 
being a party to the action, but w ’ 
subordinate merely fulfills ministerial 
function of carrying out order of su- — 
perior, superior must be made a par hig 2 
to injunction action.—Ernest v. Filei ay 
sner, 38 F.Supp. 326. f ‘ 

The Postmaster General was a “nee : 
essary and indispensable party” to ac-- 
tion in District Court of the United — 
States for the Hastern District of Wis- 
consin to restrain local postmaster from 
carrying out fraud order issued by 
Postmaster General, where local post- | 
master’s acts would be purely mi 
terial, and hence action was dismissed 
in absence of statutory authorit 
whereby court could obtain jurisdic-— 
tion over Postmaster General. 39 U.S 
C.A. §§ 259, 732;. Federal Rules of Ci ; 
il Procedure, rule 21,28. U.S.C.A. fol- — 
lowing. section 723c,—-Ernest v. Pipis > 
sner, 38 F.Supp. 326. 

D.C.Wis. A person who brings a bal 
representative action must have am in-  ~ 
terest in the controversy common with 
those for whom he sues.—U. S. y. Harl- { 
ing, 39 F.Supp. 864. ’ 


we 


if 
oi 


we 


§ 134 j 
C.C.A.Mass. Although Massachusetts 
resident might have brought an action 
against New Jersey resident for aliena- 
tion of affections in District Court of | 
the United States for District of Massa- 
chusetts or for District of New Jersey, 
if the complaint was brought in Massa- 
chusetts, it would be necessary to make 
service of process on the New Jersey 
resident in Massachusetts, in order to 
give the district court jurisdiction over 


her person. Federal Rules of Civil 
Procedure, rule 4(£), 28 U.S.C oe fol- 
lowing section 723c; Jud.Code, § 51, 28 
WeSiCi Ay 3s 112.—Moreno v. U. *s. 120 


affirming 35 F.Supp. 657. P 
That nonresident defend- 


F.2d 12 
a ¥y 


? By lyn’ & Co., 113 F.2d 332. 


“waiver” 


tae 
aa 


By S34 


ants in suit in District Court had ap-— 


2 la AP aed eis 
I aise 


’ : Le 


- pointed an agent for service of process 
- within the state could be shown by an 
affidavit. Rules of Civil Procedure for 
District Courts, Appendix of Forms, 
form 2, note 8, 28 U.S.C.A. following 
section 723¢c.—Ripperger y. A. C. Al- 
/D.C.Ga. Filing of answer was a 
of any irregularities of the 
-—-process and service thereof upon minor 
after beginning of appearance term and 
after appointment of guardian ad litem. 
-—Mason v. Royal Indemnity Co., 35 F, 


. The Administrator of Veter- 
ans Affairs could not be. served with 
process in a district other than that of 


ie his official residence.—Klein v. Hines, 


eR. De 649. 
Where return of marshal showed that 
eopy of summons and complaint were 
left at office of District Attorney of the 
United States, for the Administrator of 
Veterans Affairs, the service of sum- 
mons was insufficient in view of the 
federal rule requiring that, in an ac- 
tion against an officer of the United 
States, a copy of summons and com- 
laint be delivered to _ such_ officer. 
Mederal Rules of Civil Procedure, 28 


af 
ee Hines, 1 F.R.D. 649. 
D.C.Ky. A marshall’s return of sery- 
e of summons on foreign corporation 
by delivering a true copy to named 
person, which did not show connection 
‘of such person with the corporation, 
was insufficient to support federal 
court’s jurisdiction over the corpora- 
tion, and motion to quash return would 
be sustained with leave to amend. Civ. 
Code Prac.Ky. § 51, subd. 3; § 732, 
subd. 33; Federal Rules of Civil Pro- 
 eedure, rule 4(d) (3, 7), 28 U.S.C.A. 
following section 723c.—Williams  v. 
Bruce’s Juices, 35 F.Supp. 847, 
he return of service of Summons on 
foreign corporation in Kentucky by 
service on its managing agent should 
give full name of the parties served, 
what position he held with corpora- 
tion, and if he is not the president that 
none of the superior officers . specified 
in Kentucky statute for service of 
process was available. Civ.Code_ Prac. 
y. § 51, subd. 3; § 732, subd. 33; 
Federal Rules of Civil Procedure, rule 
¢ (a) (3, 7), 28 U.S.C.A. following sec- 
tion. 723¢e.—Williams v. Bruce’s Juices, 
35. F.Supp. 847. : 
= p.C.Ky. In action by resident of 
- Western District of Kentucky against 
foreign corporation which had its only 
0 office and place of business in the Hast- 
ern District of Kentucky, process is- 
sued from the Western District directed 
to marshal of WBastern District and 
served in WBastern District did not 
bring corporation before the court, 
since federal rule that all process other 
than subpoena may be served anywhere 
within state in which District Court is 
held eannot be construed to extend ju- 
it risdiction of the court or venue of an 
action therein. Federal Rules of Civil 
_ Procedure, rules 4(f), 82, 28 U.S.C.A. 
following section 723c; Jud.Code, § 51, 
. 28 U.S.C.A. § 112.—Richard v. Franklin 
4 County Distilling Co., 38 F.Supp. 518. 
Fact that plaintiff who resided in 
Western District of Kentucky obtained 
jurisdiction over foreign corporation 


“i which was engaged in business in the 


Western District did not permit plain- 


a tiff to join with such corporation and 


TS 


obtain jurisdiction over another foreign 
corporation which could not be sued in 
the Western District if suit were insti- 
tuted against it alone. Federal Rules 


of. Civil Procedure, rules 4(f), 82, 28 


Fi 
- (MRS 


 =«~«+ULS.C.A. following section 723c; Jud. 
pode; § 51, 28 U.S.C.A. § 112.—Richard 
y. Franklin County Distilling Co., 38 F, 
, Supp. 613, 
 p.C,Ky. The civil process of Fed- 
eral District Court does not run out- 
‘ side the district and service thereof 
outside district is void, unless spe- 
cifically authorized by federal statute. 
—Stitzel-Weller Distillery v. Norman, 
39 F.Supp. 182. 
D.C.La. The rule of civil procedure 
providing that all process other than 
a subpcwna may be served anywhere 
within the territorial limits of the 


U.S.C.A. following section 723c.—Klein 


tive rights. ¢ 
for District Courts, rule 4(f), 28 U.S. 
C.A. following section 7238¢.—Williams 
v. James, 34 F.Supp. 61. 

D.C.La. Under Louisiana statute 
providing for the designation of secre- 
tary of state as process agent of for- 
eign corporation under power of attor- 
ney from the corporation, consent giv- 
en by the foreign corporation waives 
all notice of an action instituted 
against the foreign corporation except 
notice through the secretary of state. 
Act La. No. 105 of 1898, art. 2, § 1; 
Rules of Civil Procedure for District 
Courts, rule 4(f), 28 U.S.C.A. following 


section 723¢c.—Williams v. James, 34 
F.Supp. 61. ; 
Under Louisiana statute providing 


for designation of secretary of state 
as process agent of foreign corporation, 
where actual service of process is by 
United States marshal of district of 
residence of secretary of state, and 
the defendant, either a person or cor- 
poration, by virtue of statute is resi- 
dent anywhere in the state, process is 
good in form and effect. Act La. No. 
105 of 1898, art. 2, § 1; Rules of Civil 
Procedure for District Courts, rule 4 
(f), 28 U.S.C.A. following section 723c. 
—Williams v. James, 34 F.Supp. 61. 
D.C.La. ‘Rule of Federal District 
Court for Eastern District of Louisi- 
ana, New Orleans Division, characteriz- 
ing executory procéss as a law proceed- 
ing and permitting mortgage creditor 
to obtain writ of seizure and: sale on 
three days’ notice, has been abrogated 
by Federal Rules of Civil Procedure 
requiring at least 20 days after service 
of summons and complaint to be al- 
lowed defendant within which to plead. 
Rules of United States District Court, 
Hastern District of Louisiana, New Or- 
leans Division, rule 31; Federal Rules 
of Civil Procedure, rules 1, 81,/83, 28 U. 
8.C.A, following section 723¢c.—Gillson 


v. Vendome Petroleum Corporation, 35. 


F.Supp. 815. 

D.C.Mo. Facts set forth in affidavits 
filed in support of a defendant’s motion 
to quash service on it were required to 
be controverted, if plaintiff so desired, 
by affidavit within 10 days from date 
of district judge’s memorandum. Ted- 
eral Rules of Civil Procedure, rule 43 
(e), 28 U.S.C.A. following section 723c. 
—H. EH. Miller Oil Co. v. Socony- 
Vacuum Oil Co., 37 F.Supp. 831. 


D.C.Mo. A defendant’s motion to dis- 
miss for want of service would be 
treated as a motion to quash service 
as to such defendant, and would be sus- 
tained where Missouri statute under 
which service was sought to be made 
did not authorize service upon such 
defendant. Rev.St.Mo.1939, § 6005, Mo. 
St.Ann. § 5894, p. 4495.—Hulett v. 
Rock Island Motor Transit Co., 40 F. 
Supp. 213. 


D.C.N.J. Generally, suitors as well 
as witnesses coming from another 
state or jurisdiction are exempt from 
service of civil process while in at- 
tendance upon court and during a rea- 
sonable time in coming and going.— 
Chambliss vy. Haeberle, 33 F.Supp. 835. 

Whether defendant, who was an 
American Consul resident in Brazil, 
was attending trial in an action pend- 
ing in United States District Court for 
Southern District of New York under 
process or was appearing voluntarily 
as a witness, was immaterial in de- 
termining whether defendant was im- 
mune from service in New Jersey while 
on his way to trial, since rule in New 
Jersey is that one who attends a tri- 
al under process as a witness or who 
attends as a party, or who in good faith 
attends voluntarily as a witness, is 
privileged from arrest on civil process 
and from service of a summons.—Cham- 
bliss v. Haeberle, 33 F.Supp. 835. 

Where defendant, who was an Ameri- 
can Consul resident in Brazil, was 
served with process in New Jersey 
while on his way from Brazil to tes- 
tify_as a witness in an action pending 
in United States District Court for 
Southern District of New York, defend- 


Haeberle, 33 F.Supp. 835. 

D.C.N.Y. In seaman’s ac 
employer for injuries under the Jones 
Act, brought in United States District 
Court for Eastern District of New York, 
service of summons and complaint on 
employer could: properly be made in 
Southern District of New York. Jones 
Act, 46 U.S.C.A. § 688; 
Procedure for District Courts, rule 4 
(f), 28 U.S.C.A.;: following section ,7238¢. 
—Zwerling v. New York & Cuba Mail 
S..S.Co., 33 F.Supp. 721. 

D.C.N.Y. The service of a summons 


and complaint upon an alleged repre-. 


sentative of the Senate Appropriations 
Committee and the Senate Investigat- 
ing Committee on Unemployment and 
Relief was void as not meeting require- 
ments of Federal Rules of Civil Pro- 
cedure. Rules of Civil Procedure for 
District Courts, rule 4(d), 28 U.S.C.A. 
following section 723¢c.—Waterman vy. 
Somervell, 34 F.Supp. 695. 

D.C.N.Y. A marshal’s 
stating that on certain date the mar- 
shal received summons and complaint 
and thereafter on a certain date he 
served named individual for his wife 
was insufficient for failure to show 
where service was: made and that the 
person served was one of. suitable age 
and discretion. Rules of Civil Pro- 
cedure for District Courts, rule 4(d) 
(1), 28 U.S.C.A. following section 723c. 
Fi ouieaiar v. Wiencek, 34 F.Supp. 


D.C.N.Y. Where service of summons 
and complaint on corporate defendant 
was effected by delivering a copy there- 
of to a certain party, and in affidavit 
in support of motion to quash the par- 
ty. served declared, that she was em- 
ployed by a corporation which was not 
a party to the suit, and stated that she 
was not an officer, managing agent nor 
general agent of the corporate defend- 
ant and had not been authorized to ac- 


cept service of process in behalf of such. 


defendant, service of process did not 
comply with requirements of federal 
rule and statute and motion’ to’ quash 
was granted. Federal Rules of Civil 
Procedure, rule 4(d) (3), 28 U.S.C.A, 
following section 723c; Jud.Code, § 48, 
28 U.S.C.A. § 109.—Rogers v. Arzt, 1 F. 
RDF 581. 

D.C.Tex. Under Texas law, manager 


of water improvement district, the af-. 


fairs of which were controlled and gov- 
erned by board of directors, was not 
the “chief executive officer” of the dis- 
trict upon whom service of process 
might be made under federal rule. 
Vernon’s Ann.Civ.St.Tex. arts. 7880-36, 
7880-42, 7880-46; Vernon’s Ann.St. 
Tex.Const. art. 16, § 59; Federal Rules 
of Civil Procedure, rule 4(d) (6), 28 
U.S.C.A. following section 723¢c.—U. 8. 
v. Huff, 36 F.Supp. 18. 


Under Texas law, land commission- 
er of water control and improvement 
district, the affairs of which were con- 
trolled and governed by board of di- 
rectors, was not the “chief executive 
officer” of the district upon whom 
service of process might be made under 
federal rule. Vernon’s Ann.Civ.St.Tex. 
arts. 7880-36, 7880-42; Vernon’s Ann. 
St.Tex.Const. art. 16, 59; Federal 
Rules of Civil Procedure, rule 4(d) (6), 
28 U.S.C.A. following section 723¢c.— 
U. S. v. Huff, 36 F.Supp. 18. — 


Under Texas law, service of summons 
upon the, president of the board of 
directors of a water improvement dis- 
trict would be service upon the “chief 
executive officer” of the district and 
would be valid under federal rule. 
Vernon’s Ann.Ciy.St.Tex. art. 7880-42; 
Vernon’s Ann.St.Tex.Const. art. 16, 
59; Federal Rules of Civil Procedure, 
rule 4(d) (6), 28 U.S.C.A. following 
eats 723¢.—U. S. v. Huff, 36 F.Supp. 


Under federal rule permitting service 
of summons on governmental organi- 
zations in the manner prescribed by 
state law, 


Rules of Civil. 


certificate: 


service of summons upon — 


} 


h requires 
_ Vernon’s 


28 U.S.C.A. following section 
c.—vU. S. v.. Huff, 36 F.Supp. 18. 
_ Under federal rule permitting serv- 
ice of Summons on governmental or- 
“ganizations in the manner prescribed 
by state law, service of summons upon 
land commissioner of water control 
and improvement district was insuffi- 
cient in view of Texas statute requir- 
ing all districts to be sued in name of 
- the district by and through its board 
of directors, which requires service 
upon the directors. Vernon’s Ann.Civ. 
St.Tex. art. 7880-137; Vernon’s Ann. 
St.Tex.Const. art. 16, § 59; Federal 
Rules of Civil Procedure, rule 4(d) (6), 
(28 U.S.C.A. following section 723¢.— 
UES. v. butt... 36 Suppers: 
D.C.Wash. Under statute providing 
-that no_civil action shall be brought 
in any District Court against any per- 
son by any original process or pro- 
ceeding in any other district than that 
whereof he is an inhabitant, attempted 
personal service on the National Di- 
rector of the Selective Training and 
Service Act in Washington, D. C., was 
fatally defective, and the Federal Dis- 
trict Court for the Eastern District 
of Washington did not acquire juris- 
diction over the director. Jud.Code § 
51, 28 U.S.C.A. § 112; Selective Train- 
ing and Service Act of 1940, 50 U.S. 
C.A.Appendix § 301 et seq.—Totus v. U. 
S., 739 Supp... 7. 
Personal service on the state director 
of selective service at Camp Murray, 
in the Western District of Washing- 
ton, gave the Federal District Court for 
the Bastern District of Washington 
jurisdiction over the director in view 
_of statute authorizing an action against 
'two or more defendants residing in 
different districts of the state to be 
brought in either district and federal 
rule authorizing process to be served 
anywhere within the territorial limits 
of the state in which the district court 
is held. Jud.Code § 52, 28 U.S.C.A. § 
113; 28 U.S.C.A. § 503; Federal Rules 
of Civil Procedure, rules 4(f), 12(b) 
(4, 5), 28 U.S.C.A. following section 
723c; Selective Training and Service 
Act of 1940, 50 U.S.C.A.Appendix § 301 
et seq.—Totus ae Race 39 F.Supp. 7. 


D.C.La. In action by residents of 
Western District of Louisiana for in- 
juries sustained in a collision with a 
truck owned by a resident of another 
state and his insurer, service of proc- 
ess upon the defendants through their 
appointed agent, the secretary of state, 
was valid, notwithstanding that the 
actual physical residence of the secre- 
tary of state was in the Hastern Dis- 
trict wherein he was served by marshal 
of that district. Rules of Civil Proce- 
dure for District Courts, rule 4(f), 28 


U.S.C.A. following section 7238c; Jud. 
Code § 51, 28 U.S.C.A. § 112(a); Act 
Ka. No. 405, of 1898; art. 2, §° 1; ..Act 


La. No. 55 of 1930.—Williams v. James, 
34 F.Supp. 61. 

Under statute designating the secre- 
tary of state as agent for service of 
process on nonresident users of Louisi- 
ana highways, a nonresident upon his 
entry into the state by using the high- 
ways of the state in effect makes a 
contract with the people designating 
the secretary of state as agent for 
service of process. Act La. No. 86 of 
1928, § 1, as amended by Act La. No. 
184 of 1932, and § 2.—Williams v. 
James, 34 F.Supp. 61. 

D.C.Okl. Congress may provide for 
the bringing of a suit within any dis- 
trict of the United States and au- 
thorize service of civil process of Dis- 
trict Court in any other district.—In- 
terstate Commerce Commission vy. A, 
W. Stickle & Co., 36 F.Supp. 782. 

D.C.Pa. In action brought in fed- 
eral court by nonresident against resi- 
dent of Pennsylvania arising out of 
automobile eollision in Pennsylvania, 


’ 


by regis- 


v. 
115 F.2d 445. , b tong 
C.C.A.Alaska. The procedural ny 
authorizing amendment of the ple 
ings on motion of any party at 
time to cause them to conform to 
evidence and to raise issues tried 
express or implied consent of the pa 
ties though not raised by the pleadi 
is merely an application of the prin 


vania arising out of automobile colli- 
sion in Pennsylvania, wherein defend- 
ant sought to make another nonresi- 
dent, who was driver of automobile in 
which plaintiff was riding, a _ third- 
party defendant, fact that state secre- 
tary of revenue, being in Harrisburg, 
was without territorial limits of east- 
ern federal court district, did not pre- 
vent service of process upon third-par- 
ty defendant by sending copies by reg- 
istered mail to state secretary of rev- 
euue and to third-party defendant as 
authorized by Pennsylvania Nonresi- 
dence Service Act. 75 P.S.Pa. §§ 1201, 


1202; Federal Rules of Civil Pro- 

cedure, rules 4(d) (1, 7), 4(f), 14(a), 

81(e), 28 U.S.C.A. following section 

Lac SspRUsEAD vy. Strasser, 36 F.Supp. 
§ 137 : 

C.C.A.Md. Where in _ stockholders’ 

bill service on individual defendants 


was had only by substituted service 
and not by personal service, the ap- 
pearance of such defendants for pur- 
pose of making motion to limit juris- 
diction of court to such claims of stock- 
holders as were claims in rem against 
stock of the company involved amount- 
ed only to a “special appearance” and 
did not constitute a ‘‘general appear- 
ance’? which would subject the moving 
individuals to jurisdiction on part of 
the court against them in personam.— 
McQuillen y. National Cash Register 
F 112 F.2d 877, affirming 27 F.Supp. 


od. 

C.C.A.N.Y. Where no penalty was 
expressly provided for violation of Dis- 
trict Court rule that only an attorney 
or proctor of the court could enter ap- 
pearances for parties, sign stipulations 
or receive payment upon judgments, 
decrees or orders, it could be inferred 
that sanctions for violation of rule 
should be applied only against those to 
whom rule was addressed and who 
themselves infringed the rule. Jud. 
Code § 272, 28 U.S.C.A. § 394.—Schifrin 
v. Chenille Mfg. Co., 117 F.2d 92, re- 
versing 34 F.Supp. 400. 

D.C.D.C. In action under Tucker Act 
against the government, stipulation be- 
tween plaintiff's counsel and govern- 
ment’s counsel extending time for gov- 
ernment to plead did not constitute a 
“general appearance” and did not oper- 
ate as “waiver” of government’s right 
to question jurisdiction on ground that 
action was required to be brought in 
district of plaintiff’s residence, in view 
of federal rule giving right to raise 
questions regarding jurisdiction by mo- 
tion or by answer. Federal Rules of 
Civil Procedure, rule 12(b), 28 U.S.C. 
A. following section 723c; Tucker Act, 
28 U.S.C.A. § 41(20).—Kaufman y. U. 
S., 35 F.Supp. 900. 

D.C.Ill. The trial court has reason- 
able discretion and control over a case 
in matters. of appearance and timely 


pleading.—Martin vy. Lain Oil & Gas 
Co., 36 F.Supp. 252. 
D.C.N.Y. Parties to federal court 


suit may plead and manage their case 
personally or by assistance of such 
counsel or attorneys at law as by the 
rules of the District Court are permit- 
ted to manage and conduct cases there- 
IDs ASUS GA. 394; Rules of the 
District Court for Southern District of 
New York, general rule 3.—Schifrin v. 
Chenille Mfg. Co., aaa up. 400. 


C.C.A.6. The “same _ transaction’, 
within rule that claims of taxpayer 
against government arising out of same 
transaction may be offset against gov- 
ernment’s claim against taxpayer, does 


the order striking 


cedure, rule 15(b), 28 U.S.C,A. f 
ing section 723c—Balabanoff vy. 
logg, 118 F.2d 597. , 
C.C.A.Cal. 


Sun-Maid Raisin Growers 
Neustadter Bros., 115 F.2d 126. 9 
C.C.A.Cal. Where on motion b 
plaintiff part of an answer denying 
certain allegations on information a 
belief was stricken, and subsequently © 
the parties stipulated that no clai 
would be made on the denial, or 
it, and none 
made, defendant in effect conceded tha 
the denial was properly stricken. Rules 
of Civil Procedure for District Courts, 
rule 8(d), 28 U.S.C.A. following ‘se 
tion 723¢c—Sun-Maid Raisin Grow 
pet v. Neustadter Bros., 115 F. 
€.C.A.Cal. In _ plenary ion as 
bankruptcy trustee to avoid a deed — 
whereby bankrupt had transferred rea : 


and copy of declaration was made 
of answer, and no reply was ordere 
filed, under Federal Rules, plead gs 
were closed with filing of the answer, 
and, no reply being required, alleg 
tions of answer were “taken as denied ~ 
or avoided”. Bankr.Act § 70, sub. e, 
11 US.C.A. § 110, ‘sub, e;  Wederal” 
Rules of Civil Procedure, rules 7 
8(d), 28 U.S.C.A. following - sect: 
723c.—Virst Presbyterian Chur 
penta Barbara v. Rabbitt, 118 © 
. ~ 1 * 
©.C.A.Cal. The Federal Rule of Civi 
Procedure authorizing amendment to 
conform to evidence applies only i 
case in which issues not raised by 
pleadings were tried by expres 
implied consent of the parties. Federa’ 
Rules of Civil Procedure, rule 15(b) 
28 U.S.C.A. following section 72 - 
Sears, Roebuck & Co. vy. Marhenke. 
F.2d 598. uke 


In action under California law — 
against seller of hot water bag for in-- 
juries sustained by 14-day old baby | 
when scalded by hot water leaking ~ 
from bag, where case was tried as one 
for negligence in accordance with ij 
sues made by the pleadings, complaint 
could not be amended under Federal — 
Rule of Civil Procedure authorizing 
amendment to conform to evidence, 
as to support a judg 


2 


warranty. P 

cedure, rule 15(b), 28 U.S.C.A. follow-. — 

ing section 723c.—Sears, Roebuck & Co. | 

vy. Marhenke, 121 F.2d 598. i 
C.C.A.Cal. The subdivision of Fed- 

eral Rule 12 making provision for join- 

ing of all available motions permitted 

by such rule prohibits bringing by 

separate motion any of omitted de- 

fenses which were theretofore available, 

but such subdivision does not forbid 

one to raise in his answer any of the 

omitted defenses. Federal Rules of 

Civil Procedure, rule 12, and rule i2 

(g), 28 U.S.C.A. following section 7238c. 

—Phillips v. Baker, 121 F.2d 752. 


C.C.A.Cal. The subdivision of Feder- 
al Rule 12 providing that a party 
waives all defenses and objections 
which he does not present either by — 


motion, or, if he has made no motion, 
in his answer or reply, intends that — 
any defense permitted to be made by — 


games Fatah 


Ce SRN te ane gers tile Seer ay i 
ion at option oe defendant Var dy 


EONS 
mo 


or by answer, will be deemed to have 
been “waived”, Federal Rules of Civil 
are Procedure, rule 12(h), 28 U.S.C.A. fol- 
lowing section 723c.—Phillips vy. Baker, 
een de 1525 
“Under new federal rules, defendants, 
by bringing a motion for more definite 
statement of claim without theretofore 
or at same time having interposed de- 
hl: fense of improper venue, did not 
Phe. _ “waive” right to assert such defense in 
ap _ their answer. Federal Rules of Civil 
rocedure, rule 12(b, e, g, h), 28 U.S. 
.A. following section 723¢,—Phillips v. 
Baker, 121 F.2d 752. 
C€.C.A.Conn. The rule in federal 
ourts as to “relation back”? by amend- 
ment of pleading is exceedingly liberal, 
and for the purpose of that rule the 
authorities regarding res judicata are 
not controlling —Hammond-Knowlton 
LyewO: S., 121 B.2d.,192. ; 
C.C.A.Fla. The sharp and technical 
condemnation of pleading that once ob- 
tained does not now exist, and, if a 
complaint states fully and simply a 
statement of the cause of action, it is 
‘sufficient. Federal Rules of Civil Pro- 
cedure, rule 8, 28 U.S.C.A. followin 
section 723c.—Hollander v. Davis, 12 
20 5 : 4 
.C.A.Ga. On motion to dismiss, tri- 
court’s duty was _ to construe the 
adings so as to effectuate _substan- 
tial justice. Rules of Civil Procedure 
or District Courts, rule 8(f), 28 U.S. 
5.A. following section 723c.—Simmons 
Peavy-Welsh Lumber Co., 113 F.2d 
812, denying rehearing 112 F.2d 662, 
certiorari denied 61 S.Ct. 63. ‘ 
“C.C.A.111, Where investor’s com- 
_ plaint against manufacturer was pred- 
icated entirely upon 1923 contract be- 
tween investors and manufacturer but 
manufacturer in its answer alleged 
that the 1923 contract was modified 
by a 1931 contract and attached copy 
f the 1931 contract to its answer and 
the 1931 contract was made an issue 
nd no objection was made to evidence 
oncerning it, the 1931 contract was 
issue the same as if it had been 
aded. Rules of Civil Procedure for 
District Courts, rule 15(b), 28 U.S.C.A. 
following section 723¢e——Low v.. Da- 
idson Mfg. Co., 113 F.2d 364. 
Where group policy was 


Ryne, even though the averments of 
the complaint differed therefrom, since 
the terms of a contract, made part of 
the pleading, must prevail over the al- 
legations of the complaint.—Pelelas v. 
Caterpillar Tractor Co., 113 F.2d 629, 
affirming 30 F.Supp. 173. 
Where plaintiff based his cause of 
ction on an agreement with defendant 
in accordance with defendant’s. ‘‘an- 
- nouncement”, and thereafter he denied 
e existence of the “announcement”, 
is pleading violated the Rule of Civ- 
il Procedure providing that a pleading 
shall contain a short and plain state- 
- ment of the claim showing that the 
pleader is entitled to relief. Rules of 
Civil Procedure for District Courts, 
_ rule 8(a) (2), 28 U.S.C.A, following sec- 
tion 723¢e.—Pelelas v. Caterpillar ‘Trac- 
- .tor Co., 113 F.2d 629, atlirming 30. F. 
Supp. 173. 
4 Where former employee, who sought 
by class action to compel former em- 
ployer to account for dividends paid 
to employer by imsurer under group 
policy, incorporated in his pleading an 
application referring to an agreement 
_ between employer and employee in ac- 
cordance with an “announcement” of 
Hy, rf A 
the employer, plaintiff 
deemed, by virtue of Rule of Civil Pro- 
cedure providing that a copy of a writ- 
ten instrument pleaded is part of the 
pleading for all purposes, to have aver- 
red the existence of the “announce- 
ment’, and me averment of lack of 
knowledge of the “announcement” was 
of no force. Rules of Civil Procedure 
- for District Courts, rule 10(c), 28 U.S. 
_ AA, following section 723c.—Pelelas v. 
* Caterpillar Tractor Co., 113 F.2d 629, 
ae affirming 30 F.Supp. 173, 
In class action by former employee 


f Ai 


which is not raised either by motion for diy 
ployer under 


+ 


rmer e 


rou 

averred lack of informatic orning 
“announcement” referred to in hig ap- 
plication, stating that insurance was 
to be issued in accordance with ‘“‘an- 
nouncement”, was no excuse for the 
nonproduction of the ‘announcement’, 
in view of the Rules of Civil Proce- 
dure providing adequate means for dis- 
covery and production of documents. 
Rules of Civil Procedure for District 
Courts, rules 26, 34, 36, 37, 28 U.S. 
C.A. following section 723¢c—Pelelas v. 
Caterpillar Tractor Co., 113 F.2d 629, 
affirming 30 F.Supp. 173. 

C.C.A.I1]. Subcontractor’s going to 
trial without objecting that items 
sought to be recouped by defendant 
contractor were not allowable because 
contractor’s answer was not designated 
as a counterclaim in conformity with 
Illinois statute amounted to a “waiv- 
er’ of the objection. Smith-Hurd 
Stats.Ill. c. 110, § 162.—U. S., for Use 
of Wadeford Electrie Co., v. E. J. 
Biggs Const. Co., 116 F.2d 768. 

C.C.A.Md. Where in stockholders’ 
bill against company and individuals 
service on individual defendants was 
had only by substituted service and 
not by personal service on them with- 
in district, action of court in striking 
out all matters in the amended bill 
sounding in personam and limiting the 
jurisdiction of the court to such claims 
of stockholders as were claims in rem 
against the company was proper.—Mc- 
Quillen yv. National Cash Register Co., 


112 F.2d 877, affirming 27 F.Supp. 639. 


C.C.A.Md. Under the Federal Rules 
of Civil Procedure there are no techni- 
cal forms of pleading. Federal Rules 
of Civil Procedure, rule 8(e) (1), 28 
U.S.C.A. following section 723¢c—Tahir 
Erk v. Glenn L. Martin Co., 116 F.2d 
865, reversing 32 F.Supp. 722. 

C.C.A.Md. Where the opposing par- 
ty will not be prejudiced, the liberal 
allowance of amendment of pleadings 
is a desirable complement to restric- 
tion of objections for substance and 
form. ‘Federal Rules of Civil Proce- 
dure, rule 15(a), 28 U.S.C.A. following 
section 7238c.—Tahir Erk v. Glenn L. 
Martin Co., 116 F.2d 865, reversing 
32.F.Supp. 722. ‘ 

C.C.A.Md. To have amplified a com- 
plaint and to have tested it for any 
vital defects the defendant might have 
moved for a more definite statement or 
for a bill of particulars and in such 
manner the defendant might have ex- 
posed any material flaws existing in 
plaintiff's allegations. Federal Rules 
of Civil Procedure, rule 8(a) (2), (e) 
(1), 28 U.S.C.A. following section 7238c. 
—Tahir Erk y. Glenn LL. Martin Co., 
116 F.2d 865, reversing 32 F.Supp. 722. 

C.C.A.Md. To have amplified a com- 


plaint and to have tested it for any ~ 


vital defects the defendant might have 
moved for a more definite statement or 
for a bill of particulars and in such 
manner the defendant might have ex- 
posed any material flaws existing in 
plaintiff's allegations. Federal Rules 
of Civil Procedure, rule 8(a) (2), (e) 
(1), 28 U.S.C.A. following section 723¢, 
—Tahir Erk vy. Glenn LL. Martin’ Co., 
116 F.2d 865, reversing 32 F.Supp. 722. 
C.C.A.Mass. Pleadings may be 
amended, even after judgment, to con- 
form with the evidence. Rules of Civil 
Procedure for District Courts, rules 8, 
15, 28 U.S.C.A. following section 723c, 
—Cabel v. U. S., 113 F.2d 998. 
C.C.A.Mass. Where declaration stat- 
ed that earliest credits allowed by the 
United States to defendant in the 
course of dealing between the parties 
involving sale by War Department of 
surplus subsistence commodities arose 
in performance of a contract executed 
on certain date and evidence showed 
a series of separate sales, there was, 
no “fatal variance’ 
and proof so as to require a finding 
for the defendants. Rules of Civil 
Procedure for District Courts, rules 8, 
15, 28 U.S.C.A. following section 723c. 
-—Cabel v. U. S., 113 F.2d 998, 
C.C.A.Mass. Provision of federal rule 
that plaintiff may amend his pleadings 
to assert against third party defend- 


between pleading . 


as a defendan 
where an origi wd r 

tained leave as third party plaint: 
serve summons and complaint upon 
person not a party to the action who 
may be liable to him or to plaintiff 
for all or part of the plaintiff’s claim 
against him. Federal Rules of Civil 
Procedure, rule 14(a), 28 U.S.C.A. fol- 
lowing section 723¢c.—Moreno y. U. S., 
120 F.2d 128, affirming 35 F.Supp. 657. 

C.C.A.Mich. A ‘cross-claim’ is one 
brought by a defendant against a 
plaintiff in the same action or against 
a codefendant or both concerning mat- 
ters in question in the original peti- 
tion, and its purposes are to discover 
facts in aid of defense, to bring in new 
matter in aid of defense, to obtain 
some affirmative relief concerning mat- 
ters in issue, to obtain full relief for 
all parties and a complete determina- 
tion of all controversies arising out of 
matters alleged in original petition,. 
and to have affirmative relief against 
either plaintiff or co-defendant in the 
nature of an original petition. Fed- 
eral Rules of Civil Procedure, rule 13). 
(a, b, g), 28 U.S.C.A. following sec- 
tion 723¢c—Farr vy. Detroit Trust Co.,. 
116 F.2d 807. 

A pleading filed by defendant as @ 
cross-claim against his codefendants 
wherein defendant confessed allegations 
of original petition of plaintiffs who 
made no claim against him, and alleged 
no fact necessary to a complete deter- 
mination of the controversy and where- 
by defendant sought to bring into the 
original action on his own behalf iden- 
tia y the same issues tendered by 
plaintiffs, was not a “cross-claim” with- 
in procedural rules. Federal Rules of 
Civil Procedure, rule 13(a, b, g), 28 
U.S.C.A. following section 723¢—Farr 
v. Detroit Trust Co., 116 F.2d 807. 

C.C.A.Mo. Under . Civil Procedure 
Rules, a plaintiff need not plead every 
fact essential to his right to recover 
the amount which he claims. Rules of 
Civil Procedure for District Courts, 
rule 8(a) 
section 728¢c——Sparks vy. Hngland, 11 
F.2d 579. i 

If it is conceivable that under the 
allegations of complaint plaintiff can, 
upon trial, establish a case which would 
entitle him to relief prayed for, a mo- 
tion to dismiss for insufficiency of 
statement ought not to be granted. 
Rules of Civil Procedure for District 
Courts, rule; 8(a)* .€2,) 3), :28 JU.S.C.Ac 
following section 723¢c.—Sparks v, Eng- 
land, 113 F.2d 579. ; 

C.C.A.Mo. Where pele by her’ 
complaint sought $150 damages for 
wrongful removal of tombstone, $2,- 
000 compensatory and $1,000 exem- 
plary damages for willful trespass and 
desecration of graves committed when 
tombstone was removed, and $2,000 
compensatory and $1,000 exemplary 
damages for willful trespass commit- 
ted in connection with substitution of 
an inferior tombstone, plaintiff would 
be entitled to prove exact circumstanc- 
es under which defendants’ acts were 
committed, and plaintiff's failure to 
allege wantonness, malice, inhumanity 
or intent to humiliate and degrade 
would not defeat her right under Mis- 
souri law to recover damages for men- 
tal suffering. Rules of Civil Procedure 
for District Courts, rule 8(a) (2, 3), 
28 U.S.C.AW following section 723¢.— 
Sparks v. England, 113 F.2d 579. 

C.C.A.Mo, 
paid balance due upon a contract of 
employment, wherein employee relied 
upon a contract for years 1931 to 1936, 
inclusive, providing for salary of $5,- 
000 per year, and employer pleaded 
a counterclaim in which it declared 
upon a contract covering same period, 
‘but providing for a salary of $3,600 
for the year 1981 and $1,800 for each 
of years 1932 to 1936, inclusive, trial 
court was authorized under Rules of 
Civil Procedure to grant recovery upon 
a contract for salary of $5,000 for 
year 1931 and of $3,600 for each of 
other years, though no such issue was 
presented by the pleadings, where it 


(2, 3), '28 UW.S.C.A, ere AG 
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“was a fair inference from the record 

that parties impliedly consented to try 
such issue. Rules of Civil Procedure 
for District Courts, rule 15 (b), 28 
U.S.C.A. following section 723¢c.—Lientz 
v. Wheeler, 113 F.2d 767. 

C.C.A.Mo. The tendency of the fed- 
eral courts is towards greater liberal- 
ity in allowance of amendments to 
pleadings. Federal Rules of Civil Pro- 
cedure, rule 15, 28 U.S.C.A. following 
section 723¢c.—International Ladies’ 
Garment Workers’ Union v. Donnelly 
Garment Co., 121 F.2d 561, modifying 
119 F.2d 892. 

A change of the legal theory of an 
action is not a test of the propriety of 
a proposed amendment. Federal Rules 
of Civil Procedure, rule 15, 28 U.S.C.A. 
following section 723¢c.—International 
Ladies’ Garment Workers’ Union v. 
Donnelly Garment Co., 121 F.2d 561, 
modifying 119 F.2d 892. 

C.C.A.Nev. Whether pleading was 
sufficient to raise defense of limitations 
need not be decided in view of federal 
rule providing that, when issues not 
raised by pleadings are tried by ex- 


press or implied consent of parties, 
they shall be treated as if they had 
Leen raised in _ pleadings. Federal 


Rules of Civil Procedure, rules 8(c), 15 
(b). 28 U.S.C.A. following section 723c. 
—Haskins v. Roseberry, 119 F.2d 808, 
affirming 29 F.Supp. 724. 

C.C.A.N.J. In action against liabil- 
ity insurer for amount of plaintiff's 
judgment against insured for injuries 
sustained in automobile accident, an- 
swer alleging that insurer was with- 
out knowledge or information sufficient 
to form a belief as to allegation in com- 
plaint that insured had been-in auto- 
mobile accident prior to issuance of 
policy was suflicient denial under Civil 
Procedure Rule that prior accident ac- 
tually took place. Rules of Civil Pro- 
eedure for District Courts, rule 8(b), 
28. U.S.C.A._ following section 723c.— 
Merchants Indemnity Corporation of 
New York y. Peterson, 113 F.2d 4. 

C.C.A.N.J. In action for specific 
performance of alleged oral agreement 
with decedent to name plaintiff her 
residuary legatee and devisee in her 
will, the district judge erred in grant- 
ing plaintiff's motion to strike out par- 
agraph of answer denying paragraph 
of bill which alleged making of agree- 
ment on basis of affidavit of plaintiff’s 
counsel, the effect of which was to per- 
mit plaintiff to testify concerning mat- 
ters allegedly occurring in decedent’s 
lifetime, since under New Jersey stat- 
ute plaintiff could not testify concern- 
ing such matters, but plaintiff could 
not contend that agreement was_ es- 
tablished’ as a matter of pleading 
where district judge overruled his or- 
der and required plaintiff to prove 
agreement. N.J.S.A. 2:97-2.—Neely v. 
Merchants Trust Co. of Red Bank, 113 
F.2d 953, affirming 26 F.Supp. 130, 
motion denied 110 F.2d 525. 

C.C.A.N.Y. A party may move for a 
more definite statement or for a_ Dill 
of particulars. which is not averred 
with sufficient particularity to enable 
him properly to prepare his responsive 
pleading with sufficient definiteness, or 
to prepare for trial, but it is not in- 
cumbent on court to grant relief sought 
unless a proper case has been made 
out. Rules of Civil Procedure for Dis- 
trict. Courts, rule 12(e), 28 U.S.C.A. 
following section 723c—Westmoreland 
Asbestos Co. y. Jonus-Manville Corpo- 
ration, 113 F.2d 114, affirming 30 F. 
Supp. 889, adhered to 32 F.Supp. 731. 

The mere presence of redundant mat- 
ter, not affecting the substance, is not 
in itself sufficient ground for granting 
a motion to strike such matter from 
the complaint, and where no harm will 
result from immaterial matter not af- 
fecting the substance, the court should 
hesitate to disturb a pleading. Rules 
of Civil Procedure for District Courts, 
rule 12(f), 28 U.S.C.A. following sec- 
tion 723¢c.—Westmoreland Asbestos Co. 
y. Johns-Manville Corporation, 113 F., 
2d 114, affirming 30 F.Supp. 389, ad- 
hered to 32 F.Supp. 731. 

C.C.A.N.Y. Improper venue is a 
wiivable defense and no allegation as 
to venue is required in the complaint. 
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we 


FEDERAL COURTS 


Rules of Civil Procedure for District 
Courts, Appendix of Forms, form 2, 
note 38, 28 U.S.C.A. following section 
723¢e.—Ripperger v. A. C. Allyn & Co., 
LISERi2d 332% 

C.C.A.N.Y. The District Court, on 
recognizing that cause of action might 
exist in favor of receiver of national 
bank against stockholder, on ground of 
fraud in obtaining release from statu- 
tory stockholder’s liability, should not 
have summarily dismissed complaint, 
but should have permitted the action to 
go to trial with proper amendments in 
view of liberality in pleading and free 
power of amendment given by the new 
rules, though no request to amend was 
made in District Court. Rules of Civil 
Procedure for District Courts, rules 
15(b), 54(c), 28 U.S.C.A. following sec- 


tion i F28e\3\" 127 USC A. 64.—Downey 
v. Palmer, 114 F.2d 116, reversing 32 
F.Supp. 344. 


C.C.A.N.Y. Plaintiffs’ amended com- 
plaint was required to be given the ben- 
efit of federal rule that pleadings shall 
be construed so as to do substantial 
justice. Federal Rules of Civil Pro- 
cedure, rule 8(f), 28 U.S.C.A. following 
section 728¢.—Gribble vy. Ditto, 119 F. 
2d 278. 

C.C.A.Ohio. Whether alcohol was 
withdrawn under permits not covered 
by bonds sued upon by United States 
presented a “question of fact’? which 
did not lend itself to a decision on 
the pleadings. National Prohibition 
Act, tit. 2, § 1 et seq., 27 U.S.C.A. § 
4%et “seq: *' tit. 3,. §§ 1=10, 135 2% OSs 
C.A. §§ 71-80, 83; Revenue Act 1926, § 
900, 26 U.S.C.A, Int.Rev.Acts, page 302; 
Denatured Alcohol Act 1906, § 1, 26 U. 
S.C.A. Int.Rev.Code, § 3070; Federal 
Rules of Civil Procedure, rule 56, 28 
U.S.C.A. following section 723c.—U. S. 
v. Glidden Co., 119 F.2d 235. 

C.C.A.Ohio. Under federal rules, 
averments of time are material for pur- 
pose of testing sufficiency of a plead- 
ing. Federal Rules of Civil Procedure, 
rule 9(f), 28 U.S.C.A. following section 
723c,—A. G. Reeves Steel Const. Co. v. 
Weiss, 119 F.2d 472. 

C.C.A.Okl. Where right to amend 
pleading to conform to proof is sought 
upon theory that by such amendment 
the pleadings are brought in line with 
the actual issues upon which the case 
was tried, even though ‘such issues 
were not stated in pleadings as orig- 
inally drawn, it is duty of court, after 
evidence upon supposed issue has been 
introduced without objection, to per- 
mit the amendment. Wederal Rules of 
Civil Procedure, rule 15(b), 28 U.S.C.A. 
following section 723¢c.—Simms vy. An- 
drews, 118 F.2d 808. 

Amendment of pleadings to conform 
to proof is not authorized merely he- 
cause evidence, which is competent and 
material upon issues created by the 
pleadings, incidentally tends to prove 
another fact not within the issues in 
the case. Federal Rules of Civil Pro- 
cedure, rule 15(b), 28 U.S.C.A. follow- 
ing section 723c.—Simms y. Andrews, 
118 F.2d 803. 

An amendment after judgment stat- 
ing a new cause of action or a new 
detense is not permissible under. the 
guise of conforming the pleadings to 
the proof. Federal Rules of Civil Pro- 
cedure, rule 15(b), 28 U.S.C.A. follow- 
ing section 723c.—Simms v. Andrews, 
118 F.2d 808. 

C.C.A.Okl. Where purpose of court 
in setting aside judgment was to per- 
mit the filiag of amendment to conform 
pleadings to proof, but when plaintift 
amended his pleadings he did _ not 
amend them to conform to proof but 
set up an entirely new defense based 
on statute of limitations, and any evi- 
dence introduced at time of trial tend- 
ing to bear on statute of limitations 
was incidental to another issue, the 
court properly struck the amendment 
from the record and reinstated the 
original judgment. Federal Rules of 
Civil Procedure, rule 15(b), 28 U.S.C.A. 
following section 728¢c.—Simms y, An- 
drews, 118 F.2d 803. 

C.C.A.Pa. In considering defendant’s 
motion for judgment upon the plead- 
ings, facts alleged by plaintiff must be 
taken to be true, and inquiry is wheth- 


§ 138 


er upon those facts plaintiff has stated 

a cause of action. Federal Rules of 

Civil ‘Procedure, rule 12(c), 28 U.S.C. 

A. following section 723¢c—Art Metal 

Const. Co. for Use of McCloskey & Co. 

Ms eee Structural Steel Co., 116 F. 
Ti, 

C.C.A.Pa. Federal rule regarding 
amendment does not -authorize amend- 
ment out of time as a matter of course. 
Federal Rules of Civil Procedure, rule 
15, 28 U.S.C.A. following, section 7238¢. 
—&tephens v. Reed, 121 F.2d 696. 

C.C.A.Wash. The trial court did not 
abuse its discretion in permitting the 
filing of supplemental complaint by a 
railroad attacking Washington tax re- 
assessment, as against contention that 
if re-assessment was vulnerable to at- 
tack it should have been treated as a 
new cause of action and made the basis 


‘of a new complaint in.an independent 


action. Laws Wash.1931, \p. 306.— 
Adams County v. Northern Pac. Ry. 
Co PULSE 2d 7683 , 

A railroad seeking to enjoin counties 
from collecting taxes on railroad’s op- 
erating property was properly permit- 
ted to file supplemental complaint at- 
tacking a reassessment notwithstand- 
ing that, after filing of complaint and 
before filing of supplemental complaint, 
statute was amended to provide that 
no district court should have jurisdic- 
tion of suits ‘to enjoin collection of 
state taxes when an efficient remedy 
may be had in state courts, where 
amending act provided that it should 
not affect suits commenced in district 
courts prior to its passage. Laws 
Wash.1931, p. 306; Jud.Code § 24(1), 
(la) (b), as amended in 1937, 28 U.S. 
C.A. §§ 41(1), (la) (b).—Adams Coun- 
oe Northern Pac. Ry. Co., 115 F.2d 


D.C.Ala. The purpose of the Fed- 
eral Rules of Civil Procedure, implicit 
throughout the Rules, is to require 
brief, conclusive pleadings. WMederal 
Rules of Civil Procedure, rule 8(a) (2), 
(e) (1), 28 U.S.C.A. following section 
723c.—Fleming v. Wood-Fruitticher 
Grocery Co., 37 F.Supp. 947. 

D.C.Ala. A complaint by the Wage - 
and Hour Administrator, alleging that 
defendant was engaged in the purchase 
and distribution of groceries at whole- 
sale in interstate commerce, and that 
it employed about 34 employees in such 
commerce, ete., and failed to pay mini- 
mum wages and keep records pursuant 
to the Fair Labor Standards Act, was 
sufficient, as against a motion to dis- 
miss, to state a cause of action in a 
suit to enjoin defendant from violating 
such act. Fair Labor Standards Act, 
§§ 6(a) (1, 2), T(a) (1, 2), 11(c), 15(a) 
(2,55), 29 UsS.C:Al>8§ -206(a) Gaps 
207 (a)? (155 2)5% 7 2110(e)) 20 5i(a) nao 
Federal Rules of Civil Procedure, rule | 
8(a) (2), (e) (1), 28 U.S.C.A. follow- 
ing section 723¢c.—Fleming v. Wood- 


Fruitticher Grocery Co., 37 F.Supp. 
947. 
D.C.Ark. Pleadings that will secure 


the just, speedy and inexpensive deter- 
mination of every action should be re- 
quired. Federal Rules of Civil Pro- 
cedure, rule 1, 28 U.S.C.A. following 
section 723¢c—Fleming y. Dierks Lum- 
ber & Coal Co., 39 F.Supp. 237. 

D.C.Ark. The framers of the federal 
rules did not intend to permit a plain- 
tiff to subject a defendant to various 
processes of court without first stating 
definite facts upon which a judgment 
might be based though verbosity, re- 
dundanecy and pleading of evidence 
should be avoided in a complaint. Fed- 
eral Rules of Civil Procedure, 28 U.S. 
C.A. following section 723¢.—Fleming 
v. Dierks Lumber & Coal Co., 89 F. 
Supp. 237. 

What constitutes a “short and plain 


statement” of plaintiff's claim within 
federal rule providing that plaintiff 
shall make a short and plain state- 
ment of the claim showing that pleader 
is entitled to relief must be determined 
by type of case, the relief sought, 


situation of parties, and whether it is 


desirable in obtaining speedy justice 
that plaintiff state with particularity 
his alleged claim. Federal Rules of 
Civil Procedure, rule 8(a) (2), 28 U.S. 


C.A. following section 7238¢e,—Fleming 


Supp. 237. vf : ; E 
: The federal rules relating to deposi- 
tions and discovery should not supplant 
requirement of pleadings sufficiently 
advising a defendant of nature of claim 
and enabling him to prepare his re- 
- sponsive pleading and generally pre- 
pare for trial. Federal Rules of Civil 
Procedure, tules 26-37, 28 U.S.C.A. 
following section eR cu aE Vv. 
ae Lumber & Coal Co., 39 F.Supp. 

W 
Where complaint in action to enjoin 
defendant from violating Pair Labor 
Standards Act alleged that approxi- 
imately 119 of defendant’s employees 
-—-were engaged in logging operations in 
 defendant’s lumber camp, and adminis- 
trator apparently thought that such 
employees had been required to work 
more than miximum hours without 
roper compensation for overtime dur- 
ing certain periods, defendant’s motion 
for more definite statement or bill of 
_ particulars would be granted to eaten 
iv. a eg 


), § 217; 
28 U.S.C.A. §§ 381-383; 
of Civil Procedure, rules 1, 8(a), (2, 3) 
), 12(e), 28 U.S.C.A. following section 
23c.—Fleming v. Dierks Lumber & 
Coal Co., 39’ F.Supp. 237. 
Jf Wage and Hour Administrator had 
information that defendant had violated 
oy air Labor Standards Act or regula- 
ons issued by Administrator in ref- 
rence to hours of employment and 
ate of pay, in action to enjoin de- 
fendant from violating the act Ad- 
ministrator was bound to state in rea- 
sonable detail and in specific terms 
defendant’s acts which were in viola- 
tion of law and regulations. Fair 
Labor Standards Act, § 15(a) (1-3, 5,), 
and § 17, 29 U.S.C.A. § 215(a) (1-3, 5), 
Wand § 217—Fleming v. Dierks Lumber 
& Coal Co., 39 F.Supp. 237. 
- Where Wage and Hour Administrator 
was asking that defendant be restrain- 
ed from violating certain sections of 
the Fair Labor Standards Act both per- 
- manently and during pendency of ac- 
tion, if such relief was granted, it was 
to be granted because of specific acts, 
and hence specific acts were required 
to be alleged as the basis upon which 
ag 
Standards Act, 


relief might be granted. Fair Labor 
§§ 7, 11(a. oc); 15(a) 
(1-3, 5), and § 17, 29 U.S.C.A. 8§ 207, 
, 211(a, c), 215(a) (1-3, 5), and § 217; 
Clayton Act §§ 17-19, 28 U.S.C.A. §§ 
- 381-383; Jederal Rules of Civil Pro- 
cedure, rules 1, 8(a) (2, 3) (f), 12(e), 
€5(d), 28 U.S.C.A. following section 
 723ec—Fleming v. Dierks Lumber & 
Coal Co., 39 F.Supp. 237, 


 p.c.Ark.’ The granting or refusal of 
a motion for a bill of particulars rests 
in the sound discretion of the court. 
“~ —-*Federal Rules of Civil Procedure, rule 
—-12(e), 28 U.S.C.A. following section 
 723e—Fleming v. Dierks Lumber & 

Coal Co., 39 F.Supp. 237. 

Matters of evidence which a _ party 

will presumably introduce in establish- 
ing his case should not be required 
by a motion for a bill of particulars. 
y Federal Rules of Civil Procedure, rule 
12(e), 28 W.S.C.A. following section 
; 723c—Fleming v. Dierks Lumber & 
Ph Coal Co., 39 F.Supp. 237. 
Ordinarily, a bill of particulars will 
not be ordered as to matters that are 
a peculiarly within knowledge of moving 

party. Federal Rules of Civil Proce- 
dure, rule 12(e), 28 U.S.C.A. following 
section 723¢c.—Fleming v. Dierks Lum- 
ber & Coal Co., 39 F.Supp. 237. 

The scope of a bill of particulars 
should ordinarily be limited to such 
matters as are required to enable mov- 
ing party to prepare his. responsive 
pleading and generally to prepare for 
trial. Federal Rules of Civil Proce- 
& dure, rule 12(e), 28 U.S.C.A. following 
: section 728¢c.—Fleming y. Dierks Lum- 
ber & Coal Co., 39 F.Supp. 237. 


ces 
‘If plaintiff b 

rule respecting genera 
ing in drafting his 


rule respecting motions for more def- 
inite statement or for bill of particu- 
lars.» Federal Rules of Civil Procedure, 
rules 8, 12(e), 28 U.S.C.A. following 
section 723¢c.—Fleming v. Dierks Lum- 
ber & Coal Co., 39 F.Supp. 237. J 

Motions under federal rule respecting 
motions for more definite statement or 
for bill of particulars are properly pre- 
sented when complaint is so vague or 
ambiguous or contains such broad gen- 
eralizations that defendant cannot 
frame an answer thereto, but mere con- 
ciseness and brevity is not the test. 
Federal Rules of Civil Procedure, rule 
12(e), 28 U.S.C.A, following section 
723c—Fleming v. Dierks Lumber & 
Coal Co., 39 F.Supp. 237. 

In considering a motion for a more 
definite statement or a bill of particu- 
lars, the court is not restricted by de- 
cisions as to whether a particular al- 
legation is one of fact, evidence or law. 
Federal Rules of Civil Procedure, rule 
12(e), 28 U.S.C.A. following section 
723c.—_Fleming v. Dierks Lumber & 
Coal Co., 39 F.Supp. 237. 


Where complaint in Wage and Hour 
Administrator’s action to enjoin de- 
fendant from violating Fair Labor 
Standards Act alleged that on or about 
a certain date defendant discharged 
and discriminated against its em- 
ployees and thereby violated the act, 
defendant’s motion for more definite 
statement or bill of particulars would 
be granted to extent of requiring ad- 
ministrator to allege employees’ names 
and addresses and dates of alleged dis- 
crimination. Fair Labor Standards Act 
§§ 7, 11(a, ¢), 15 (a) (1-3, 5), and § 
17,129 U:S'C.As'§§$ 207,211 (ax.c), 2h5(a) 
(1-8, 5), and § 217; Clayton Act, §§ 
17-19, 28 U.S.C.A. §§ 381-383; Federal 
Rules of Civil F nogedure, rules 1, 8(a) 
(2, 3) (f), 12(e), 28 U.S.C.A, following 
section 7238¢.—Fleming v. Dierks Lum- 
ber & Coal Co., 39 F.Supp. 237. 

Where complaint in Wage and Hour 
Administrator’s action to enjoin de- 
fendant from violating Fair Labor 
Standards Act alleged that defendant’s 
records failed to show adequately the 
hours worked each work day and work 
week with respect to many of defend- 
ant’s employees, defendant’s motion for 
more definite statement or bill of par- 
ticulars would be granted to extent of 
requiring Administrator to allege 
which employees were referred to and 
in what respect records were inade- 
quate. Fair Labor Standards Act, §§ 
7, 11(a, c), 15(a) (1-8, 5), and § 17, 29 
U.S.C.A. §§ 207, 211(a, ¢), 215(a) (1-3, 
5), and § 217; Clayton Act, §§ 17-19, 
28 U.S.C.A. §§ 381-383; Federal Rules 
of Civil Procedure, rules 1, 8(a), (2, 3) 
(f), 12(e), 28-U.S.C.A. following section 
723c.—Fleming v. Dierks Lumber & 
Coal Co., 39 F.Supp. 237. 

In action to enjoin defendant from 
violating Fair Labor Standards Act, 
that part of defendant’s motion for 
more definite statement or bill of par- 
ticulars which was directed to a cer- 
tain paragraph of complaint would be 
denied, where allegations in such para- 
graph related to allegations in other 
paragraphs, and did not amount to an 
attempt to state an independent claim. 
Fair Labor Standards Act, ss Uoyuael lay 218 
c), 15(a) (1-8, 5), and § 17, 29: U.SiC.A. 
§§ 207, 211(a, c), 215(a) (1-3, 5), and § 
217; Clayton Act, §§ 17-19, 28 U.S.C.A. 
§§ 381-383; Federal Rules of Civil Pro- 
cedure, rules 1, 8(a) (2, 3) (f), 12(e), 
28 U.S.C.A. following section 723¢.— 
Fleming v. Dierks Lumber & Coal Co., 
39 F.Supp. 237. 


That information sought by defend- 
ant’s motion for more definite state- 
ment or bill of particulars was pecu- 
liarly within defendant’s knowledge 
was not a reason for denying motion, 
where plaintiff had necessary informa- 
tion or was entitled to obtain informa- 
tion under plaintiff’s broad inquisitor- 
ial powers, the better practice in such 
case being to grant motion. Federal 
Rules of Civil Procedure, rule 12(e), 28 


complaint, he © 
should not be met with a motion under 


of particulars, 
Procedure rules 8, 12(e), 28 U.S.C.A. 
following section 723c—Fleming  v. 
bse Lumber & Coal Co., 39 F.Supp. 
Sie j ‘ 
Motions under federal rule respecting 
motions for more definite statement’ or 
for bill of particulars are properly pre- 
sented when complaint is so vague or 
ambiguous or contains such broad gen- 
eralizations that defendant cannot 


frame an answer thereto, but mere con- — 


ciseness and brevity is not the test. 
Federal Rules of Civil Procedure, rule 
12(e), 28 U.S.C.A. following | section 
723c.—Fleming vy. Dierks Lumber & 
Coal Co., 39 F.Supp. 237. 

In considering a motion for a’ more 
definite statement or a bill of particu- 
lars, the court is not restricted by de- 
cisions as to whether a particular al- 


legation is one of fact, evidence or law. | 


Federal Rules of Civil Procedure, rule 
12(e), 28 U.S.C.A. following’ section 
723c.—Fleming v. Dierks Lumber & 
Coal Co., 39 F.Supp. 237. 

Where complaint in Wage’ and Hour 
Administrator’s action to enjoin de- 
fendant from violating Fair Labor 
Standards Act alleged that on or about 
a certain 
and discriminated against its  em- 
ployees and thereby violated the act, 
defendant’s motion for more definite 
statement or bill of particulars would 
be granted to extent of requiring ad- 


ministrator to allege employees’ names | 


and addresses and dates of alleged dis- 
erimination. Fair Labor Standards 
Act, §§ 7, 11(a, c), 15(a) (1-3, 5), and 
§ 17, 29 U.S.C.A. §§ 207, 211(a, c), 215 
(a) (1-38, 5), and § 217; Clayton Act, 
§§ 17-19, 28 U.S.C.A. §§ 381-383; Fed- 
eral Rules of Civil Procedure, rules 1, 
8(a), (2, 3) (f), 12(e), 28 U:S.C.A:, fol- 


lowing section 723¢c.——Fleming  v. 
Dirks Lumber & Coal Co., 39 F.Supp. 


Where complaint in Wage and Hour 
Administrator’s action to enjoin de- 
fendant from violating Fair Labor 
Standards Act alleged that defendant's 
records failed to show adequately the 
hours worked each work day and work 
week with respect to many of defend- 
ant’s employees, defendant’s motion 
for more definite statement or bill of 
particulars would be granted to ex- 
tent of requiring Administrator to al- 
lege which employees were referred 
to and in what respect records were 
inadequate. Fair Labor Standards 
Act, §§ 1; 11 (a, c), 15(a) (1-3, 5), 
and § 17, 29 U.S.C.A. §§ 207, 211(a, ¢), 
215(a) (1-8, 5), and § 217; Clayton 
Act, §§ 17-19, 28 U.S.C.A. §§ 381-383; 
Federal Rules of Civil Procedure, rules 
1, \8(a),. (2, 3): (f£), 12(e), (28) U.SiC.A: 
following section 723¢.—Flemin Vv. 
pie Lumber & Coal Co., 39 F.Supp. 


In action to enjoin defendant from 
violating Fair Labor Standards Act, 
that part of defendant’s motion for 
more definite statement or bill of par- 
ticulars which was directed to a cer- 
tain paragraph of complaint would be 
denied, where allegations in such para- 
graph related to allegations in other 
paragraphs, and did not amount to an 
attempt to state an independent claim. 
Hair Labor Standards Act, §§ 7 11(a, 
c), 15(a) (1-38, 5), and § 17, 29'U.S.C.A. 
§§ 207, 211(a,.c), 215(a) (1-8, 5), and § 
217; Clayton Act, §§ 17-19, 28 U.S.C.A. 
§§ 381-383; Federal Rules of Civil 
Procedure, rules 1, 8(a) (2, 3) (f), 12 
(e), 28 U.S.C.A, following section 723c. 
—Fleming vy. Dierks Lumber & Coal 
Co., 39 F.Supp. 237. : 
That information sought by defend- 
ant’s motion for more definite state- 
ment or bill of particulars was pecu- 
liarly within defendant’s knowledge 
was not a reason for denying motion, 


Eee 
ec 


date defendant .discharged 


enti L torma- 
_ tion under pla nutes, d inquisito 
Pp ial powers, the ‘better practice in such 
mo | Case: being to grant motion. Federal 
Rules of Civil Procedure, rule 12(e), 28 
_ U.S.C.A. following section 723c.—Flem- 
; Ing v. Dierks Lumber & Coal Co., 39 
F.Supp. 237. | , . 
D.C.Cal. Defense of res judicata may 
be raised by answer, as against con- 
tention that it was required to be 


Rules -of Civil Procedure, rule 8(c), 
28 U.S.C.A. following section 723¢.— 
Consolidated Freightways v. Railroad 
Jee geen of California, 36 F.Supp. 


D.C.Cal. Defense of res — judicata 
raised by answer of the California 
Railroad Commission in action by car- 
x rier to enjoin enforcement of Com- 
mission’s cease and desist order against 
4 carrier could be made basis for denial 
 . of interlocutory injunction, notwith- 
standing the answer was not verified, 
where the Commission relied upon al- 
legations set forth in the carrier’s 
verified complaint. Federal Rules of 


a Civil Procedure, rule 11, 28 U.S.C.A. 
a following section 723¢e.—Consolidated 
“ Freightways v. Railroad Commission 


oe of California, 36 F.Supp. 269 
A verified answer need not be re- 
quired in an action in which defend- 
Bs ant relies upon allegations set forth 
in plaintiff’s verified complaint. FWed- 
eral Rules of Civil Procedure, rule 11, 
28 U.S.C.A. following section 723¢.— 
Consolidated Freightways y. Railroad 
a Sali ie-caaree of California, 36 F.Supp. 
Even in absence of verification of 
answer raising defense of res judicata, 
“J federal District Court could take ju- 
< dicial notice of decision of the Cali- 
fornia Supreme Court in the same con- 
troversy. Federal Rules of Civil Pro- 
cedure, rule 11, 28 U.S.C.A. following 
section 723¢c—Consolidated Freight- 
ways y. Railroad Commission of Cali- 
fornia, 36 F.Supp. 269. 
_ D.C.Cal. Where complaint showed on 
its face that cause of action based on 
allegedly false representations in regis- 
vue tration statement filed with the Securi- 
Es, ties and BHxchange Commission was 
ia barred by limitation, a motion to strike 
; Was proper procedure as against con- 
a tention that statute of limitations 
™ should be alleged as a defense because 
i. it could be waived by the defendants. 
“a Securities Act of 1933, § 13, as amend- 
x ed, 15 U.S.C.A. § 77m; Federal Rules 
of Civil Procedure, rules 9(f), 16, 28 
x U-S.C.A. following section 723¢.— 
an Wright v. Bankers Service Corporation, 
39 F.Supp. 980. 


* D.C.Cal. Under . federal rule au- 
‘lg thorizing a party to move for more 
definite statement or for bill of par- 


Y, ticulars of any matter which is not 

averred with sufficient definiteness to 
i enable him properly to prepare his re- 
“eg sponsive pleading or to prepare for 
0! trial, a defendant has a right to know 
; upon which particular claims plaintiff 
will rely at time of trial. Federal 

4 Rules of Civil Procedure, rule 12(e), 
28 U.S.C.A. following section 723c.— 
Cox yv. Doherty, 1 F.R.D. 564. 

A motion for bill of particulars 
would be denied as to matters which 
were either evidentiary or more par- 
ticularly within knowledge of moving 
party. Federal Rules of Civil Proce- 
dure, rule 12(e), 28 U.S.C.A. follow- 
ing section 723¢c.—Cox v. Doherty, 1 
F.R.D. 564. 

Bills of particulars should not be 
used to defeat purpose of the new 
federal rules which strive for simplici- 
ty, and tendency of courts is not to 
‘amplify but to restrict granting of 
bills of particulars. Federal Rules of 
Civil Procedure, rule 12(e), 28 U.S. 
C.A. following section 723¢.—Cox, v. 
Doherty, 1 F.R.D. 564. 


When a bill of particulars is al- 
lowed, it becomes a part of the “plead- 
ings”. Federal Rules-of Civil Proce- 
dure, rule 12(e), 28 U.S.C.A. follow- 
ing section 723c.—Cox y. Doherty, 1 F. 
R.D. 564. 

D.C.Del. Defendant’s motion for 


raised by motion to dismiss. Federal 


N Electric Products Corpora- 
tion, 38 F.Supp. 533. : 

Where complaint in action for decla- 
ratory judgment alleged that plaintiff 
and defendant were New York and 
Delaware corporations, respectively, 
and defendant filed motion for sum- 
mary judgment for lack of a proper 
party plaintiff on ground that plaintiff 
was liquidated by merger with a Dela- 
ware corporation prior to filing of com- 
plaint and plaintiff thereafter moved 
for leave to amend complaint by chang- 
ing “New York’ to ‘Delaware’, leave 
to amend would be granted, effective as 
of date of filing of complaint. Jud. 
Code § 274d, 28 U.S.C.A. § 400; Fed- 
eral Rules of Civil Procedure, rule 15 
(a), 28 U.S.C.A. following section 723c. 
—Triangle Conduit & Cable Co. v. Na- 
tional Electric Products Corporation, 
38 F.Supp. 533. 

D.C.Del. Where amplification of al- 
legations of ultimate facts in com- 


plaint is sought, a motion for a more. 


definite statement or a bill of particu- 
lars will usually be granted, but where 
proof of the allegations of the bill is 
sought, such motion will be denied. 
Rules of Civil Procedure for District 
Courts, rule 12(e), 28 U.S.C.A. follow- 
ing section 723c.—U. S. v. Columbia 
a & Electric Corporation, 1 F.R.D. 

Defendants’ motion for a more def- 
inite statement and for a bill of par- 
ticulars was denied, where requests 
were for proof of the allegations of the 
bill, and not for amplification of al- 
legations of ultimate facts. Rules of 
Civil Procedure for District Courts, 
rule 12(e), 28 U.S.C.A, following sec- 
tion 723¢c—U. S. v. Columbia Gas & 
Hlectric Corporation, 1 F.R.D. 358. 

D.C.Del. Where complaint charged 
defendants with having entered into 
a continuing combination and con- 
spiracy to restrain interstate com- 
merce in natural gas among the states 
of Kentucky, West Virginia, Ohio and 
Michigan, and to monopolize and at- 
tempt to monopolize such trade and 
commerce, defendants’ motion for an 
order directing plaintiff to file an 
amended complaint in which allega- 
tions were further subdivided into 
numbered paragraphs, each of which 
would be limited to statement of a 
single set of circumstances was de- 
nied, in view of multiplicity of facts 
involved in a charge of violation of the 
anti-trust laws. Rules of Civil Pro- 
cedure for District Courts, rule 10 (b), 
28 U.S.C.A. following section 723c¢.— 
U. S. v. Columbia Gas & Electric Cor- 
poration, 1 F.R.D. 358. 

D.C.Del. The federal rule requiring 
a short and plain statement of claim 
in pleading was intended to achieve 
simplicity and clarity of pleading. 
Federal Rules of Civil Procedure, rule 
8(a), (e) (1), 28 U.S.C.A. following 
section 723¢c.—Buckley v. Music Cor- 
poration of America, 1 F.R.D. 602. 

D.C.Del. Under federal rule requir- 
ing a short and plain statement of 
claim in pleading, paragraphs of com- 
pluint which were redundant or im- 
material with respect to statement of 
cause of action or directly in conflict 
with other portions of complaint were 
stricken on motion. Federal Rules of 
Civil Procedure, rule 8(a), (e) (1), 28 
U.S.C.A. following section 723¢—Buck- 
ley v. Music Corporation of America, 1 
F.R.D. 602. 

Where first two causes of action 
sounded respectively in tort for in- 
fringement of a common-law copyright 
and general assumpsit gn the theory of 
unjust enrichment, four additional 
causes of action, which were redundant, 
repetitious, and immaterial to the first 
and second causes of action were 
stricken on motion. Federal Rules of 
Civil Procedure, rule 8(a), (e) (1), 28 
U.S.C.A. following section 723¢.—Buck- 


602. “Fy 

D.C.D.C, Where defendant_ 
two motions to dismiss and by 
answer had asserted defense of la 
apparently waived the defense at p 
trial proceedings but, after refere 
to* auditor to state accounts, which 
reference cost plaintiff almost as mu¢ 
as he could expect to recover, defen 
ant was allowed to amend his answ. 
so as to present factual issue as 
laches, court required defendant t 
post bond to protect plaintiff agains 
unnecessary expense of a reference 
the event the defense of laches shou 
bai ncopules v. Mandes, 
D.C.D.C. Where complaint of | 


‘Dc 


tort-feasor to recover for pay 
made to injured employees wa 
greater length than was necessary 
allegations therein had relevance, t 
complaint would not be stricken ag | 
fensive to federal rules. Federal Rul 
of Civil Procedure, rule 21, 28 U.S.C.A. 
following section 723c; Longshor 


tion Act, 83-U.S.C.A. § 901 et 5 
Employee’s Compensation Aet D 
1, 2, D.C.Code 1929, T.1'9) “sg 
-A. § 901 note.—Moore vy. 
inger, 39 F.Supp. 427. nh ee 

D.C.Fla. Complaint of Adminis 
tor of Wage and Hour Divisio 
leging that employer failed to 
many employees wages required 
statute, that employer worked | 
ployees overtime without paying t 
and a half and that employer falsified 
its records but which failed to allege 
name of employees, number of eé 
ployees or time within which emplo 
er failed to pay any employees or 
names of employees or times when 
they were worked overtime or wh 
records or in what particular the r 
ord was falsified, was sufficient to 
state a cause of action but was not 


ileged”. Federal Rules of Civil Pr 
cedure, rule 12(e), 28 U.S.C.A. follo 
ing section 723¢c.—Fleming v. Ente: 
prise Box Co., 36 F.Supp. 606. 
The purpose of the new federal 
is to arrive at facts as quickly as po 
sible. Federal Rules of Civil Proce 
dure, 28 U.S.C.A. following sec 
723c.—Fleming vy. Enterprise Box 
36 F.Supp. 606. ee wii: 
In action by Administrator of W. 
and Hour Division against employer 
employer was not entitled to bill 
particulars containing a description 
detail of any shipment in intersta 
commerce to other states made by th 
employer since such information. wa 
within knowledge of employer.—Fle 


606. 


D.C.Idaho. A . complaint, which 
sought recovery for damages resulting 


from alleged conspiracy to depri 


plaintiff of her interest in personal — yy 
property by delaying and hindering” 


the collection of indebtedness owing by 
third person to plaintiff, wherein were 


alleged various overt acts in further- — 


ance of such conspiracy, was not objec- 
tionable as alleging several causes of 
action in violation of federal rule. Fed- 
eral Rules of Civil Procedure, rule 8 
(e), 28 U.S.C.A. following section 723c. 
—Aker v. Sears Roebuck & Co., 38 F. 
Supp. 741. 


D.C.1ll. The new Federal Rules of 
Civil Procedure, even construed most 
liberally, do not permit a plaintiff to 
supply deficiencies of a complaint by 
an affidavit. Rules of Civil Procedure 
for District Courts, 28 U.S.C.A, follow- 
ing section 723¢c.—Landau yv. Wolver- 
ine Hotel Co., 33 F.Supp. 705. 

D.C.1ll. The trial court has reason- 
able discretion and control over a case 
in matters of appearance and timely 
pleading.--Martin y. Lain Oil & Gas 
Co., 36 F.Supp. 252. ; 

D.C.Ill. Improper venue is an affirm- 


ative dilatory defense, and plaintiff — 


ing vy. Enterprise Box Co., 36 F.Supp. a 


pensation insurance carrier against — 


men’s and Harbor Workers’ Compensa- _ 
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need not include in his complaint al- 
- legations showing the venue to be 
proper. Jud.Code § 52, 28 U.S.C.A. § 
113.—Martin v. 
~~ 36) F.Supp. 252. 

- _p.C.Il. Under the new Rules of 
Civil Procedure, it is contemplated that 
the pleadings of both parties shall be 

simple and concise, but a bill of par- 
ticulars when filed becomes a part of 
the pleadings. Federal Rules of Civil 


Procedure, rules 8, 12(e), 28 U.S.C.A. 
_ following section 723c.—Graziano Vv. 
_ Michigan Associated Express, 1 F.R.D. 


DBO 
 p.C.Ill. Defendant’s motion to re- 
quire plaintiff to file a more definite 
statement was overruled where the par- 
ticulars requested related to methods 
evidence and not to matters of plead- 
. Federal Rules of Civil Procedure, 
les 8, 12(e), 28 U.S.C.A. following 
ection 723¢e.—Graziano v. Michigan As- 
ociated Express, 1 F.R.D>-530. 
D.C.Ill. Pleadings should not con- 
. conclusions of pleader, but state- 
ments of fact, which should be_the 
ultimate facts and not evidence. Fed- 
ral Rules of Civil Procedure, rule 8 
), 28 U.S.C.A. following section 723c. 
ag S. v. Johns-Manville, 1 F.R.D. 


4 . ty 

The object of a pleading is to give 
pposite party notice of the claim that 
will be made against him or the de- 
fense that will be interposed.—U. S. v. 

ohns-Manville, 1 F.R.D. 548. 
 D.C.Ky. Under federal rule permit- 
‘ting specified defenses to be made by 
motion before filing of a responsive 
pleading, affidavits can be filed in order 
o bring to attention of court certain 
dditional facts which are not pre- 
nted by pleading to which motion 
filed, and which would bear upon 
estion of jurisdiction, venue or proc- 
SS, Since such question ordinarily 
ould not be disclosed by pleading and 
ould become part of record so that 
ich questions may be properly passed 
on, and under such circumstances a 
peaking motion” supported by affi- 
davit is proper. Federal Rules of Civil 
rule 1 2\(),)./28", US. Cua. 


1% 


certain specified defenses to 
by motion before filing of a 
pleading, since 


- uine issues of fact, and it is the lack 
of any genuine issue as to any material 

fact that forms basis for rendition 

‘ of such a judgment. Federal Rules of 

Civil Procedure, rules 12(b), 56(b), 28 

- U.S.C.A. following section _723¢c.—Ken- 
tucky-Tennessee Light & Power Co. y. 

Nashville Coal Co., 37 F.Supp. 728. 

; D.C.Ky. Motion to strike out para- 
graph of an answer: would be denied 

where paragraph contained denials of 

allegations of petition—Women’s Cath- 
olie Order of Foresters v. Trigg Coun- 
ty, 38 F.Supp. 398. 

- p.C.La. In action for relief under 
the Fair Labor Standards Act, the 
plaintiff in response to defendant’s mo- 
tion for more definite statement would 
be required to amend and supplement 
his complaint so as to definitely set 

out who paid plaintiff the weekly wage 

 -~—s« detailed in his complaint, and who dis- 
charged him from his employment. 

_ Fair Labor Standards Act of 1938, §§ 

eee 3; 6,029 US.C:A. §§, 2038; ©2065. Rules 
of Civil Procedure for District Courts, 
rule 12(e), 28 U.S.C.A. following sec- 

tion .723e—David v. Boylan’s Private 

_ Police, 34 F.Supp. 555. 


% , D.C.La. In creditors’ proceeding to 

axe, force debtor corporation into involun- 

a tary bankruptcy, debtor’s motion for 
bill of particulars and motion to have 


a certain allegations stricken from credi- 
tors’ petition as irrelevant and imma- 
terial were warranted under Rules of 
ork Civil Procedure concerning motions for 
f;': bill of particulars and motions to 

strike. General Order 37, 11 U.S.C.A. 


Lain Oil & Gas Co.,- 


‘\ « Alice, ; 
following section 53; es 
Procedure for District Courts, ru 
(e, f), 28 U.S.C.A. following ion 
723c.—Tatum y. Acadian Production 
Donor of Louisiana, 35 F.Supp. 


“4 


leu 


Where defendant’s motion for bill of 
particulars failed to point out defects 
complained of in petition and details 
desired by defendant and did not set 
out why defendant could not prepare 
its responsive pleading or prepare for 
trial, motion would be denied. Rules 
of Civil Procedure for District Courts, 
rules 8(a, f), 12(e), 28 U.S.C.A. follow- 
ing section 723c—Tatum v. Acadian 
Production Corporation of Louisiana, 
35 F.Supp. 40. 

Matters of evidence need not be stat- 
ed in a bill of particulars. Rules of 
Civil Procedure for District Courts, 
rules 8(a, f), 12(e), 28 U.S.C.A. fol- 
lowing section 723¢c—Tatum vy. Aca- 
dian Production Corporation of Louisi- 
ana, 35 F.Supp. 40. i 

D.C.La. Under Federal Rules of Civ- 
il Procedure, ordinarily, the filing of 
complaint to commence a civil action 
is with the clerk of court, but judge 
may permit such filing to be made 
with him. Federal Rules of Civil Pro- 
cedure, rules 8, 5(e), 28 U.S.C.A. fol- 
lowing section 723¢.—Gillson v. Ven- 
. dome Petroleum Corporation, 35 
Supp. 815. 

D.C.La. In action by wife for in- 
juries sustained in bus accident and 
by her husband for damages to him, 
motions for a bill of particulars con- 
cerning an item of $500 in husband’s 
petition for a trunk and its contents, 
an item of $228 for wages and salary 
lost, and an item of $9,300 for house- 
‘hold help ‘not necessary heretofore” 
were sustained, where husband had the 
ready and _ available information.— 
Grier v. Tri-State Transit Co., 36 F. 
Supp. 26. 

D.C.La. A counterclaim for _ libel 
contained in bill of complaint in the 
same suit in which counterclaim was 
made must be dismissed, since cause 
of action could not accrue until after 
termination of the suit—lMennen Co. vy. 
Krauss Co., 37 F.Supp, 161. 

D.C.La. Petition by lessee for dam- 
ages because of forced sale of leasehold 
interest and interest in improvements 
in consideration of $500 cash and re- 
lease from accrued rent, then in ar- 
rears, amounting to $3,242.50, was in- 
sufficient to show “coercion” or “fraud” 
where no facts were alleged in sup- 
port of general averments. Federal 
Rules of Civil Procedure, rule 9(b), 28 
U.S8.C.A. following section 723¢c.—Stanfa 
v. Bynum, 37 F.Supp. 962. 

D.C.La. In action for damages for 
pollution of a bayou and for an in- 
junction, allegation that state conser- 
vation department was completely sub- 
servient to defendant which was a con- 
tinuation ‘of corrupt political situation 
existing in state was stricken on de- 
fendant’s motion. Federal Rules of 
Civil Procedure, rule 12(f), 28 U.S.C. 
A. following section 723¢—Maddox v. 
ee Kraft Corporation, 1 F.R.D. 


D.C.Mass. Where defendant wag al- 
lowed to file amended answer, to con- 
form pleadings to evidence adduced 
and to issues raised at hearing before 
master and plaintiff filed motion for 
pill of particulars under amended 
swer, plaintiff's motions to strike 
defendant’s amended answer -and 
fendant’s particulars were denied 
denial thereof would not allow the 
raising of issues that were not pre- 
sented to the master except as it might 
appear to judge hearing case on merits 
that new defenses had arisen or that 
new evidence had been discovered 
which could not have been discovered 
by due diligence prior to filing of mas- 
ter’s report.—Daley v. Evans Case Co., 
35 F.Supp. 144. 

D.C.Mass. District Court, in exer- 
cise of its discretion, denied defend- 
ant’s motion to order plaintiff to num- 
ber separate paragraphs of its com- 
plaint, notwithstanding Rules of Civil 
Procedure, where action had been 
brought in state court and removed to 
federal District Court by the defendant 


section | 


co) 3 ra 

was required under th 
Rules of Civil Proced 
Courts, rule 10 (b), 28 U.S 


J.D. 
lowing section 723c.—Automatic 
Mfg. Co. v. National Carbon Co., 35 F. 
Supp. 454. r Sz 

In action for disparagement of goods, 
allegations of complaint that because 
of quality and type of goods plaintiff 
manufactured, plaintiff had achieved 
and bears a wide and favorable repu- 
tation, and that plaintiff was greatly 
injured in its reputation, was ordered 
stricken from complaint as redundant 
and immaterial.—Automatic Radio Mfg. 
oe v. National Carbon Co., 35 F.Supp. 
454. 

D.C.Mass. In action on war risk 
policy brought in District Court for 
district of Massachusetts by plaintiff 
who claimed as original beneficiary 
and contended that attempted change 
of beneficiary was void because brought 


about by undue influence of third par- — 


ty; wherein third party, who was a 
nonresident of state and claimed pro- 
ceeds of policy, was made defendant 
by United States as authorized by 
World War Veterans’ Act, District 
Court’s jurisdiction over third party 
who was served outside the state ex- 
isted only as result of the act, and 
plaintiff could not invoke civil pro- 
cedure rule in order to assert claim 
against third party for alienation of 
affections. Federal Rules of Civil Pro- 
cedure for District Courts, rules 4(f), 
14(a), 82, 28 U.S.C.A. following section 
723c; World War Veterans’ Act 1924, 
§ 19, as amended, 38 U.S.C.A. § 445.— 


Moreno v. U. 8., 35 F.Supp. 657. 


D.C.Mass. Under the New Federal 
Rules of Civil Procedure, which. super- 
seded the Conformity Act, the suffi- 
ciency of pleadings to raise the issue 
of authority of person ‘signing a writ- 
ten instrument involved in litigation 


is to be determined solely by reference — 


to the Federal Rules, and not to state 


law. G.L.Mass.(Ter.Hd.) ¢. 231, § 29; 
Conformity Act, 28 U-‘S.C.A. § 724; 
Federal Rules of Civil Procedure, 


rules 2, 8(b), 28 U.S.C.A. following sec- 
tion 723¢c.—Granite Trust Bldg. Corpo- 
ration v. Great Atlantic & Pacific Tea 
Co., 36 F.Supp. 77. : 


Under federal rule relating to de- 
fenses and form of denials, corporate 
defendant’s answer, denying existence 
of any contract binding .upon it for 
reason that lease sued upon by lessor 
who sought to recover rent, was not 
executed by any representative of the: 
defendant having authority to act, was 
sufficient to raise the issue of lack of 
authority. Wederal Rules of Ciyil Pro- 
cedure, rule 8(b), 28 U.S.C.A. follow- 
ing section 723c.—Granite Trust Bldg. 
Corporation vy. Great Atlantic & Pacific 
Tea Co., 36 F.Supp. 77. 


D.C.Mass.. A complaint by -minority 
stockholder attacking validity of Dela- 
ware corporation’s sale of all assets, 
as supplemented by affidavits, show- 
ing that price was based on low 
“market value” rather than going con- 
cern value, and that directors did not 
ascertain and advise stockholders of 
value of the assets, especially intangi- 
ble assets, or of stock value based on 
earning power, but that majority of 
stock was voted to sell after due no- 
tice to stockholders of terms of gale, 
held not to show right to the relief 
sought. Federal Rules of Civil Proce- 
dure, rule 12(b), 28 U.S.C.A. follow- 
ing section 723c.—Massaro y. Wisk 
Rubber Corporation, 36 F.Supp. 382. 

D.C.Mass, A motion to strike under 
federal rule providing that upon mo- 
tion by a party the court may order 
redundant, immaterial, impertinent, or 
scandalous matter stricken from a 
pleading is not ordinarily an appro- 
priate remedy to test the legal suffi- 
ciency of a pleading, Federal Rules 
of Civil Procedure, rule 12(f), 28 U.S. 
C.A. following section 723c.—Sbicca- 
Del Mac, Inc., vy. Milius Shoe Co., 36 
F.Supp. 6238. 

In action to recover royalties under 
a patent license agreement, motion by 
plaintiff to strike portion of answer al- 
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leging that plaintiff had violated agree- 
ment to accord to defendant the most 
liberal treatment granted any other 
manufacturer, and that plaintiff had 
failed to bring action for infringe- 
ment against unlicensed manufacturers, 
would be denied on ground that by the 
motion plaintiff sought to attack legal 
sufficiency of the defense thus sought 
to be pleaded. Federal Rules _ of 
Civil Procedure, rule 12(f), 28 U.S.C. 
A, following section 723c¢c.—Sbicca-Del 
Mac, Ine., vy. Milius Shoe Co., 36 F. 
Supp. 623. 

In action to recover royalties under 
a patent license agreement, motion to 
-strike portion of answer alleging that 
plaintiff was not duly organized, and 
that plaintiff came into court with 
unclean hands, in that plaintiff had 
been organized in furtherance of a 
conspiracy to form a combination in 
restraint of interstate commerce by a 
pooling of patents-would be denied on 
ground that questions raised should 
not be decided summarily, but should 
be decided only after a hearing upon 
the merits. Federal Rules. of Civil 
Procedure, rule 12(f), 28 U.S.C.A._fol- 


lowing section 723¢c.—Sbieca-Del Mac, 
AN vy. Milius Shoe Co., 36 F.Supp. 


In action to recover royalties under 
a patent license agreement, motion to 
strike portion of answer alleging that 
agreement was invalid as against pub- 
lie policy, in that it required an admis- 
sion of validity as to each of the pat- 
ents enumerated therein, would be de- 
nied on ground that questions raised 
should not be decided summarily, but 
should be decided only after a hearing 
upon the merits. Federal Rules of 
Civil Procedure, rule 12(f), 28 U.S.C. 
A. following section 723¢.—Sbicca-Del 
vy. Milius Shoe Co., 36 F. 


answer necessary 
parties plaintiff, in that plaintiff did 
not have title to patents listed in the 
agreement but merely acted as agent 
to grant licenses for use of the inven- 
tions covered by the patents, would be 
stricken on plaintiff's motion. Ied- 
eral Rules of Civil Procedure, rule 12 
(f), 28 U.S.C.A. following section 728ce. 
—Sbicea-Del Mac, Inc., v. Milius Shoe 
Co., 36 F.Supp. 623. 

In action to recover royalties under 
a patent license agreement, motion to 
strike counterclaim alleging by refer- 
ence that plaintiff had breached agree- 
ment to accord to defendant the most 
liberal treatment granted any other 
manufacturer by plaintiff, that plain- 
tiff had neglected to sue other manu- 
facturers for infringement, and _ that 
plaintiff was indebted to defendant in 
the amount of license fees and royal- 
ties paid to plaintiff under the agree- 
ment, would be denied on ground that 
sufficiency of the counterclaim should 
not be determined summarily on mo- 
tion to strike. Federal Rules of Civil 
Procedure, rule 12(f), 28 U.S.C.A. fol- 


lowing section 728c.—Sbieca-Del Mae, 
Inec., v. Milius Shoe Co., 36 F.Supp. 
623. 


In action to recover royalties under 
a patent license agreement, motion to 
strike portion of counterclaim alleging 
that agreement was the culmination 
of a combination and conspiracy in 
restraint of trade or commerce among 
the several states, and that defendant 
had been damaged in a specified sum, 
and would be further irreparably dam- 
nged unless plaintiff were restrained, 
would be denied on ground that ques- 
tions raised should not be determine’ 
summarily. Federal Rules of Civil 
Procedure, rule 12(f), 28 U.S.C.A. fol- 
lowing section 723¢.—Sbiceca-Del Mac, 
Inc., v. Milius Shoe Co., 36 F.Supp. 


40. 


D.C.Mass. On_ plaintiff's motion for 
bill of particulars, defendant would 
not be required under the rules of Civ- 
il Procedure to make part of the plead- 
ings what it would finally contend were 
the conclusions to be drawn by court 
from the evidence. Rules of Civil Pro- 
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cedure for District Courts, rule _12(e), 
28 U.S.C.A. following section 723¢,— 
Daley v. Evans Case Co., 1 F.R.D. 361. 
_D.C.Mass. In personal injury ac- 
tion, plaintiff would be required to file 
bill of particulars stating respects in 
which vessel in question was unsea- 
worthy, what appliances were not rea- 
sonably safe and proper, and in what 
respects any fellow servant was negli- 
gent, and work in which plaintiff was 
engaged at time he received alleged 
injuries. Rules of Civil Procedure for 
District Courts, rule 12(E), 28 U.S.C. 
A. following section 723c.—Greeley v. 
ive ter Seafoods Corporation, 1 F.R.D. 


D.C.Mich. In action against railroad 
and two companies owning and oper- 
ating a steamer for injuries resulting 
in death of employee of railroad when 
he was precipitated from dock against 
side of steamer while assisting to dock 
steamer, one of the companies owning 
and operating the steamer, was entitled 
under the rule to require plaintiff to 
make complaint definite and certain by 
stating under what statute the action 
was brought. Rules of Civil Procedure 
for District Courts, rule 12(e), 28 U.S. 
C.A. following section 723¢e—Courteau 
v. Interlake 8S. S. Co., 1 F.R.D. 429. 

One of three defendants was not enti- 
tled under the rule to compel plain- 
tiff to make his complaint definite and 
certain by stating which defendant was 
charged with various acts of alleged 
negligence, and what employee of what 
particular defendant gave certain per- 
emptory orders, in view of the rule 
dealing with depositions and discovery, 
since, though the information asked 
might be essential to enable that de- 
fendant to prepare for trial, it was not 
essential to enable it to plead. Rules 
of Civil Procedure for District Courts, 
rules 12(e), 26-37, 28 U.S.C.A. follow- 
ing section 723c.—Courteau v. Inter- 
lake 8. S. Co., 1 F.R.D. 429. 

The words “to prepare for trial’, as 
used in the Rule providing that a party 
may move for a more definite statement 
or for a bill of particulars of any mat- 
ter which is not averred with sufficient 
definiteness or particularity to enable 
the party properly ‘to prepare his re- 
sponsive pleading’”’ or ‘‘to prepare for 
trial,” are comprehended in the words 
“to prepare a responsive pleading.” 
Rules of Civil Procedure for District 
Courts, rule 12(e), 28 U.S.C.A. follow- 
ing section 723¢c.—Courteau v. Interlake 
S. S. Co., 1 F.R.D. 429. 


Several pages of complaint alleging 
in considerable detail specific acts of 
negligence relied on by plaintiff would 
not be stricken under the rule, where 
allegations complained of did not clear- 
ly appear to be redundant, immaterial, 
impertinent, or scandalous, and the 
action involved multiple and complex 
issues. Rules of Civil Procedure for 
District Courts, rule 12(f), 28 U.S.C.A. 
following section 723¢c.--Courteau y, In- 
terlake S. S. Co., 1 F.R.D. 429. 


D.C.Mich. The grant or denial of a 
motion for more definite statement or 
for bill of particulars rests in sound 
discretion of the trial court. Federal 
Rules of Civil Procedure, rule 12(e), 
28 U.S.C.A. following section 723¢.— 
Thayer v. Reindl, 1 F.R.D. 528. 

In action against sheriff, deputy 
sheriffs, and surety on sheriff’s official 
bond for damages arising from alleged 
negligent operation of an automobile 
by deputies, motions for more definite 
statement or bill of particulars setting 
forth the time, place and manner of 
the things in which deputy was en- 
gaged at time of alleged accident, and 


‘ setting forth under what authority the 


deputy was acting, would be denied on 
ground that information sought was 
peculiarly within the knowledge of de- 
fendants who demanded the particu- 
lars, and was to a large degree inac- 
cessible to plaintiff, and defendants 
would be left to seek the information 
by depositions and discovery. Federal 
Rules of Civil Procedure, rules 12(e), 
26-37, 28 U.S.C.A. following section 
723c.—Thayer y. Reindl, 1 F.R.D. 628. 

D.C.Mich. Where comsideration of 
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complaint showed that action was not 
brought to enforce a secondary right 
within procedural rule authorizing the 
bringing of a class action to enforce 
a secondary right in the sense that the 
owner of a primary right refuses to 
enforce that right and a member of 
the class thereby becomes entitled to 
enforce it, complaint was not required 
to be verified by oath. Federal Rules 
of Civil Procedure, rules 11, 23(a) (1), 
(b), 28 B.S.C.A. following section 7238c. 
—French y. French Paper Co., 1 F. 
Rep: yok 

D.C.Mich. A motion to strike para- 
graphs of a complaint should be grant- 
ed only when the allegations thereof 
have no possible relation to the con- 
troversy, and if the court is in doubt 
whether under any contingency the 
matter may raise an issue, the motion 
should be denied. Federal Rules of 
Civil Procedure, rule 12(f), 28 U.S.C.A. 
following section 1723¢c.—French vy. 
French Paper Co., 1° F.R.D. 531. 

The fact that conclusions in a com- 
plaint are conclusions of law does not 
in and of itself warrant striking them 
from the complaint. Federal Rules of 
Civil Procedure, rule 12(f), 28 U.S.C.A. 
following section 728¢c.—French  y. 
French Paper Co., 1 F.R.D. 531. 

D.C.Minn. Although great liberality 
is allowed in pleading under Federal 
Rules, and it is permissible that a 
party set forth two or more state- 
ments of claim, either alternatively or 
hypothetically, in one count or in sep- 
arate counts, simplicity and clarity of 
pleading were intended to be achieved 

y the new rules. Federal Rules of 
Civil Procedure, rule 8(a) (1), (e) (2), 
28 U.S.C.A. following section 723¢c.— 
Johnson vy. Occidental Life Ins. Co. of 
California, 1 F.R.D. 554. 

A complaint should state clearly the 
grounds upon which plaintiff depends 
to recover, not only that defendants 
can prepare a proper answer, but also 
in order that the issues may be prop- 
erly defined, thereby facilitating fu- 
ture proceedings in the cause. Fed- 
eral Rules of Civil Procedure, rule 8 
(a) (1), (e) (2), 28 U.S.C.A. following 
section 723c.—Johnson y. Occidental 


ik Ins. Co. of California, 1 F.R.D. 
D.C.Minn. Where complaint stated 


some allegations usual in complaints 
based on breach of contract and other 
allegations usual in actions for fraud 
and deceit, but a suflicient statement 
based on either breach of contract or 
fraud and deceit was not set out, com- 
plaint was stricken on defendants’ mo- 
tion. Federal Rules of Civil Procedure, 
rule 8(a) (1), (e) (2), 28 U.S.C.A, fol- 
lowing section %23¢.—Johnson y. Oc- 
cidental Life Ins. Co. of California, 1 
F.R.D. 554. 


D.C.Minn. Under the Federal Rules, 
a more definite statement in pleading 
should only be required to enable de- 
fendant to plead intelligently or other- 
wise move. Federal Rules of Civil 
Procedure, 28 U.S.C.A. following section 
723c.—Hennepin fheatre Corporation y, 
Paramount Pictures, 1 F.R.D. 621. 

Paragraphs of plaintiff’s complaint 
which were clearly evidentiary and 
were not proper in a pleading were re- 
quired to be stricken on motion of de- 
fendants even though such paragraphs 
might not prejudice detendants.—Hen- 
nepin Theatre Corporation vy. Para- 
mount Pictures, 1 F.R.D. 621. 

D.C.Mo. In action against principal 
contractor and surety under contrac- 
tor’s bond given to United States under 
statute, on defendants’ motion com- 
plainants would be required to fur- 
nish bill of particulars as to items 
sought to be recovered, representing 
extra labor, and materials and expenses 


caused by delay, where complainants 
did not specify such items in com- 
plaint, and bill could be furnished 
without amending complaint. 40 U.S. 
Oca, 270a to 270c.—U. S., for Use 


and Benefit of Lichter v. Henke Const. 
Co., 35 F.Supp. 388. 

D.C.Mo. A statement of an evidenti- 
ary fuct in a pleading which does’ not 
cloud the issues by reason of its re- 


Sl rie ; 


. Miller Oil Co. v. Socony-Vacuum 
Co., 37 F.Supp. 831. | 
£ Mo. Plaintiff’s motion for per- 
mission to file a reply would be grant- 
-d, although it would not seem neces- 
sary for plaintiff to obtain such per- 
ssion. Rules of Civil Procedure for 
District Courts, rule 7, 28 U.S.C.A. fol- 
lowing section 723c.—Leimer_v. State 
Mut. Life Assur. Co. of Worcester, 
Pile Dy S86. 


12(E), 28 U.S.C.A. following sec- 
n 723c—Leimer vy. State Mut. Life 
ec of Worcester, Mass., 1 F.R. 


ticularly where plaintiff could obtain 
11 information she sought under seyver- 
methods for discovery provided by 
Rules of Civil Procedure. Rules of 
1 Procedure for District Courts, 


723c.—Leimer v. State Mut. Life 
ur. Co. of Worcester, Mass., 1 F.R. 


petition stated a 
of action good as against a mo- 
to dismiss within Wederal Rules 
f Civil Procedure, plaintiff might nev- 
ertheless be required by motion for a 
of particulars to make more definite 
hat respects he charged negligence 
ainst the defendant.—Anschutz ov. 
hillips Petroleum Co., 1 F.R.D. 598. 
D.C.Mo. Under federal rules, peti- 
may be at first skeletal in form, 
details to be worked out and in- 
serted as scon as information has been 
i iti Federal 
ules of Civil Procedure, 28 U.S.C.A. 
following section 723c.—Hncyclopaedia 
annica vy. Niland, 1 F.R.D. 645. 

A counterclaim would be 
5 I all purposes of the 
leading the same as a new and an 
iginal action, such counterclaim be- 
g¢ in fact a “declaration” or a “peti- 

» —Hneyclopaedia Britannica y. Ni- 

land, 1 F.R.D. 645. 

- D.C.Mo. Where counterclaim and de- 
ndant’s bill of particulars were in 
eral language and insufficient to in- 
form plaintiff of the particulars it was 
alled upon to answer and defendant 
ld, by taking depositions under the 
federal rules or by inspecting records, 
acquire information which would en- 
able defendant to point out specifical- 
ly the nature of defendant’s clainis ana 
the time and circumstances of their 
erual, plaintiff's motion for supple- 
mental bill of particulars was _ sus- 
tained. Federal Rules of Civil Pro- 
cedure, 28 U.S.C.A. following section 
723¢e.—BHncyclopaedia Britannica vy. Ni- 
land, 1 F.R.D. 645. 

D.C.Mo. Averment of answer which 
as only pleading evidence was prop- 
ly stricken from the answer.—Sparks 
England, 1 F.R.D. 688. 

D.C.Mont. Under federal rule a reply 
s required if an answer contains a 
counterclaim denominated as such or 
7 a the court orders a reply to be made. 

Federal Rules of Civil Procedure, rule 
Ga), 28 U.S.C.A. following section 728¢e. 
 —U. §. v. Hole, 38 F.Supp. 600 
 p.C.Mont. Motion for judgment on 
the pleadings is permitted by federal 
rule but is proper only when no issue 
of fact is raised by the pleadings. 
Federal Rules of Civil Procedure, rule 
12(c), 28 U.S.C.A. following section 
723¢.—U. S. v. Hole, 38 F.Supp. 600. 

: When a party moves for judgment on 
the pleadings, he admits for the pur- 
poses of his motion not only the truth 
of all allegations of his adversary but 
also the untruth of all of his own al- 
_legations which have been denied by his 
adversary. Federal Rules of Civil 
- Procedure, rule 12(c), 28 U.S.C.A, fol- 
lowing section 723c.—U. 8. v. Hole, 38 
F.Supp. 600. 
Where both parties filed motions for 
_ judgment on the pleadings which con- 
 gisted of plaintiff's complaint and de- 
 fendants’ answer, if the District Court 


use 


worthy of defendants’ 
orts in making a motion to strike.—_ 


cou! 


le 12(BH) 28 U.S.C.A. following sec-° 


tion: 
answer, the plaintiff under federal rul 
could be required to file a reply and 
the court would deny both motions for 
judgment on the pleadings. Federal 
Rules of Civil Procedure, rules 7(a), 8 
(d), 12(c), 28 U.S.C.A, following sec- 
can 723e.—U. S. v. Hole, 38 F.Supp. 
Where complaint and answer showed 
that oil and gas lease, executed by 
United States in consideration for $1, 
required wells to be drilled within cer- 
tain time which was later extended, 
that accompanying bond provided for 
payment of liquidated damages upon 
failure to drill wells timely, and that 
lessee who did not drill the wells with- 
in the extended time was not prevent- 
ed from drilling the wells nor from 
seeking further extension of time as 
provided by the lease, motion of United 
States for judgment on pleadings for 
amount of liquidated damages was 
granted and lessee’s motion for judg- 


ment on pleadings was denied. Federal 


Rules of Civil Procedure, rules 7(a), 
8(d), 12(c), 28 U.S.C.A. following sec- 
a 723e.—U. S. v. Hole, 38 F.Supp. 

D.C.N.H. An allegation in a bill that 
an act is unconstitutional does not fur- 
nish a federal court of equity a suffi- 
cient ground for injunctive relief, since 
the strongest kind of evidence is re- 
quired to justify federal court in re- 
straining state officials from enforcing 
penal laws.—Leiby v. City of Manches- 
ter, 33 F.Supp. 842. 

D.C.N.J. Where defendant, in an- 
swer, pleaded statute of limitations as 
an affirmative defense, defendant’s mo- 
tion for judgment on pleadings was 
properly for judgment, and not to 
strike out complaint, since bar of stat- 
ute of limitations is a defense avail- 
able only when set up by answer un- 
less cause of action is one which did 
not exist at common law and has been 
created by statute, whieh fixes a time 
within which action must be brought 
as an essential element of right to sue. 
Rules of Civil Procedure for District 
Courts, rules 8(¢c), 12(c), 28 U.S.C.A. 
following section 723¢c.—Patsavouras 
v. Garfield, 34 F.Supp. 406. — 

D.C.N.J. In the federal District 
Courts, verification of pleadings is the 
exception to the rule that pleadings 
need only be signed except when 
statute or court rule requires that 
they be verified or accompanied by af- 
fidavit. Federal Rules of Civil Proce- 
dure, rule 11, 28 U.S.C.A.. following 
section 723c.—Franzen y. BH. I. Du 
Loewe De Nemours & Co., 36 F.Supp. 

D.C.N.J. Under the Federal rules all 
refinements of pleading are subordinat- 
ed to the aim of achieving substantial 
justice, and the courts are charged to 
interpret pleadings in that spirit. Fed- 
eral Rules of Civil Procedure, rule 8 
(e) (1, 2), (f),. 28 US.C.A. following 
section 723c.—Metzger v. Breeze Cor- 
porations, 37 F.Supp. 693. 

The modern philosophy concerning 
pleadings is that they do little more 
than indicate generally the type of liti- 
gation that is involved, and a gener- 
alized summary of the case affording 
fair notice is all that is required. Fed- 
eral Rules of Civil Procedure, 28 U.S. 
C.A. following section 723¢c.—Metzger 
vy. Breeze Corporations, 37 F.Supp. 693. 

D.C.N.J. The purpose of pleading 
under the new rules is to give notice 
of what an adverse party may expect to 
meet rather than to frame issues. Fed- 
eral Rules of Civil Procedure, 28 U.S.C. 
A. following section 723¢c.—Kellogg Co. 
v. National Biscuit Co., 38 F.Supp. 643. 


D.C.N.J. A motion for a more defi- 
nite statement or particulars is not in- 
tended to obtain fact details, but to 
enable a party to prepare his respon- 
sive pleading, since the disjunctive 
statement “or to prepare for trial’ has 
been read out of the federal rule, and 
the broad rules of discovery have su- 
perseded the practice of framing is- 
sues by pleadings. Federal Rules of 
Civil Procedure, rules 12(e), 26-37, 2 
U.S.C.A, following section 723c.—Kel- 
logg Co. v. National Biscuit Co., 38 F. 
Supp. 643, 


read out of the federal rule, and the 

broad rules of discovery have super- — 
seded the practice of framing issues by 
pleadings. Federal Rules of Civil Pro- 
cedure, rules 12(e), 26-37, 28 U.S.C.A. 
following section 728c.—Kellogg Co. v. 
National Biscuit Co., 38 F.Supp. 643. 

D.C.N.J. Under Federal Rules of 
Civil Procedure, the purpose of plead- 
ing is to give notice of what an ad- 
verse party may expect to meet, rather 
than frame issues. Federal Rules of 
Civil Procedure, rule 8, 28 U.S.C.A. fol- 
lowing section 723c.—Battin Amuse- 
ment Co. v. Cocalis Amusement Co., 
1 F.R.D. 769. 

D.C.N.J. A motion for a more def- 
inite statement or for-a bill of particu- 
lars is not intended to obtain fact de- 
tails, but to enable a party to prepare 
his responsive pleading. Federal Rules 
of Civil Procedure, rule 12(e), 28 U.S. 
C.A. following section 723¢.—Battin 
Amusement Co. v. Cocalis Amusement 
Cost Ds 17693 

Under Rule of Civil Procedure pro- 
viding that a party may move for a 
more definite statement or for a bill of 
particulars on any matter which is not 
averred with suflicient definiteness or 
particularity to enable him to properly 
prepare his responsive pleading or to 
prepare for trial, quoted words are 
subject to a restricted interpretation. 
Federal Rules of Civil Procedure, rule 
12(e), 28 U.S.C.A. following section 
723c.—Battin Amusement Co. v. Cocalis 
Amusement Co., 1 F.R.D. 769. 

D.C.N.J. The Wederal Rules of Civil 
Procedure are based on the theory of 
a rather general form of pleading. 
Federal Rules of Civil Procedure, rules 
8(e), (1) (2), 8(f), 28 U.S.C.A. follow- 
ing section 723¢c.—Venn-Severin Ma- 
chine Co. v. John Kiss Sons Textile 
Mills, 2 F.R.D. 4. 

The Federal Rules of Civil Procedure 
require simplicity, conciseness and di- 
rectness in pleading, and _ technical’ 
forms are eschewed. Federal Rules of 
Civil Procedure, rules 8(e), (1) (2), 8 
(f), 28 U.S.C.A. following section 723c. 
—Venn-Severin Machine Co. vy. John 
Kiss Sons Textile Mills, 2 F.R.D. 4. 

Inconsistent claims are allowed by 
the Federal Rules of Civil Procedure, 
and all refinements of pleadings are 
subordinated to achievement of sub- 
stantial justice, and courts are urgent- 
ly charged to interpret pleadings in 
that spirit. Federal Rules of Civil 
Procedure, rules 8(e), (1) (2), 8(f), 28 
U.S.C.A. following section 723¢c.—Venn- 
Severin Machine Co. v. John Kiss Sons 
Textile Mills, 2 F.R.D. 4. 

D.C.N.J. Where plaintiff at pre-trial 
conference objected to counterclaim on 
ground that it set up equitable and 
legal fraud as well as breach of an 
implied warranty, the defendant would 
be required to make election between 
rescission and recovery of damages, but 
could do so during the trial. Federal 
Rules of Civil Procedure, rule 16, 28 
U.S.C.A. following section 723¢.—Venn- 
Severin Machine Co. vy. John Kiss Sons 
Textile Mills, 2 F.R.D. 4. 

D.C.N.Y. The Rules of Civil Pro- 
cedure relating to pre-trial procedure 
and taking of depositions for determina- 
tion of trial issues were not intended 
to relax requirements with regard to 
pleading to extent of permitting a 
pleading, not requiring a response, to 
be made in so loose a manner as to re- 
quire opposing party to seek use of 
further procedures, although rules seek 
to liberalize practice and free it from 
time-worn limitations. Rules of Civil 
Procedure for District Courts, 28 U.S. 
C.A. following section 728¢c.—Sweeney 
Yori sae Courier Express, 35 F.Supp. 
D.O.N.Y. Where complaint, which 
was filed in United States District 
Court in New York under Jones Act by 
a California administratrix did not 
show whether cause of action arose 
in New York, and administratrix was 
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to prepare for trial’? has been — 
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that intestate suffered fatal injury in 
New York or that administratrix had 
equipped herself with ancillary let- 
ters. Jones Act, 46 U.S.C.A. § 688; 
Rules of Civil Procedure for District 
Courts, rule 17(b), 28 U.S.C.A. fol- 
lowing section 723¢.—Rejsenhoff v. Co- 
lonial Nav. Co., 35 F.Supp. 577. 

D.C.N.Y. A motion for bill of par- 
ticulars should be sparingly used, and, 
in most instances, the information de- 
sired should be obtained by deposi- 
tions, interrogatories, discovery, physi- 
cal and mental examination, or request 
for admissions. Federal Rules of Civ- 
il Procedure, rules 12(e), 26, 33-37, 28 
U.S.C.A. following section 723¢c.—Sam- 
uel Goldwyn, Ine., v. United Artists 
Corporation, 35 F. Supp. 633. 

Where allegations of certain para- 
graphs of complaint were quite gen- 
eral, but were not so ambiguous and 
vague as to be incapable of answer, 
and particulars sought by motion for 
bill of particulars were most specific, 
the demand being more in the nature 
of proposed interrogatories, motion 
would be denied. Federal Rules of 
Civil Procedure, rules 12(e), 33, 28 U. 
$.C.A. following section 723c.—Samuel 
Goldwyn, Ine., v. United Artists Cor- 
poration, 35 F.Supp. 633. 

D.C.N.Y. A complaint by motion 
picture producer that contract had been 
breached by distributor and that dis- 
tributor was interfering with produc- 
er’s attempts to enter into distributing 
agreements with others alleged three 
eauses of action which producer would 
be required to state separately as an 
action for injunction, for an accounting, 
and for damages for wrongful inter- 
ference, notwithstanding that allega- 
tions appropriate to cause of action for 
injunction were also pertinent to cause 
of action for damages, since producer 
could, by appropriate reference, incor- 
porate in any one of counts allegations 
trom either or both of the other counts. 
Federal Rules of Civil Procedure, rule 
10(b, ¢), 28 U.S.C.A. following section 
723c.—Samuel Goldwyn, Inc., v. United 
Artists Corporation, 35 F.Supp. 633. 

A motion to strike paragraphs of 
complaint should be granted only when 
the allegations thereof have no pos- 
sible relation to the controversy, and 
if the court is in doubt whether under 
any contingency the matter may raise 
an issue, the motion should be denied. 
Federal Rules of Civil Procedure, rule 
12(f); 28 U.S.C.A. following section 
723e.—Samuel Goldwyn, Ine., v. Unit- 
ed Artists Corporation, 35 F.Supp. 633. 

In action by motion picture producer 
based on alleged breach of contract 
by distributor, a motion to strike 
paragraphs of complaint setting forth 
provisions of English Films Act which 
were alleged as inducing a contract an- 
nexed as an exhibit to the complaint 
would be denied on ground that mat- 
ters set forth in paragraph might have 
relation to the, controversy and raise 
an issue on trial. Federal Rules of 
Civil Procedure, rule 12(f), 28 U.S.C.A. 
following section 723¢c.—Samuel Gold- 
wyn, Ine., v. United Artists Corpora- 
tion, 35 F.Supp. 633. 

The fact that conclusions were con- 
clusions of law did not, in and of it- 
self, warrant striking them from com- 
plaint. Federal Rules of Civil Pro- 
cedure, rule 12(f), 28 U.S.C.A. follow- 
ing section 723¢c—Samuel Goldwyn, 
Ine., v. United Artists Corporation, 35 
F.Supp. 633. 

In action by motion picture producer 
based on alleged breach of contract 
by distributor, paragraphs describing 
relationship between producer and dis- 
tributor as a fiduciary one would be 
stricken on ground that designation 
was improper. Federal Rules of Civil 
Procedure, rule 12(f), 28 U.S.C.A. fol- 
Jowing section 723c.—Samuel Goldwyn, 
Inc., v. United Artists Corporation, 35 
F.Supp. 633. ‘ 

D.O.N.Y. Although plaintiff’s motion 
to strike answer may be granted by 
District Court if motion presents a 


5S ve 7% 
question of fact, 1 wher 
of fact can be determined by drawing 


gr an 
e question 


inferences from acts and statements not 
disputed, since drawing of inferences is 
function of trier of facts and is not the 
determination of a “question of Jaw.” 
—Milkman vy. Aitna Life Ins. Co., 36 F. 
Supp. 116. 

In plenary action by trustee in bank- 

ruptcy to compel defendants other than 
defendant insurance company to turn 
over to trustee bankrupt’s life policy 
and to direct insurance company to pay 
trustee alleged cash surrender value of 
policy, trustee’s motion to strike an- 
swer would be denied, where there was 
a question of fact as to acts and con- 
versations of defendants, other than 
insurance company, and bankrupt at 
time when defendants claimed that an 
equitable assignment of policy was 
made by bankrupt.—Milkman y. Adtna 
Life Ins. Co., 36 F.Supp. 116. 
On trustee’s motion to strike answer 
in trustee’s plenary action to compel 
defendants other than defendant life 
insurance company to turn over to 
trustee bankrupt’s life policy and to di- 
rect insurance company to pay trustee 
cash surrender value of policy, where 
a previous turnover proceeding had 
been held before referee, in which pro- 
ceedings defendants, except insurance 
company, intervened, Déastrict Court 
eould not base any finding on facts 
in the case aS against individual de- 
fendants, other than bankrupt, on ref- 
eree’s findings on facts as against de- 
fendants over whom referee had no ju- 
risdiction, even though referee might 
have been right.—Milkman yv., Attna 
Life Ins. Co., 36 F.Supp. 116. 

D.C.N.Y. The District Court is in- 
clined to construe a pleading ag alleg- 
ing only one cause of action, unless 
the contrary is plainly indicated.-—RCA 
Mfg. Co. v. Columbia Recording Cor- 
poration, 36 F.Supp. 247. 

D.C.N.Y. For purposes of motion for 
judgment on the pleadings dismissing 
the complaint, allegations of fact in the 
complaint, as supplemented by plain- 
tiff’'s original and supplemental bills 
of particulars, are deemed to be true. 
—Loughman y. Pitz, 36 F.Supp. 302. 

D.C.N.Y. In actioneto recover dam- 
ages for fraud in procuring release 
from agreement, motion to strike de- 
fenses alleging that agreement was 
void for lack of consideration and 
that it was procured by plaintiff 
through fraud and deceit would be 
denied. Federal Rules of Civil Pro- 
cedure rule 12(f), 28 U.S.C.A. follow- 
ing section 723c.—Brockway Glass Co. 
VO cur tape Co., 36 E.Supp. 

In action against patentee and in 
fringers to recover damages for fraud 
inducing owner of allegedly anticipat- 
ing devices to release infringers from 
agreement under which owner was to 
furnish infringers with testimony sup- 
pe, their defense to action against 
them by patentee, a motion to strike 
defenses alleging that agreement was 
void as contrary to public policy would 
be denied on ground that all circum- 
stances should be developed before suf- 
ficiency of defense was decided. Fed- 


eral Rules of Civil Procedure rule 
12(f), 28 U.S.C.A. following section 
723¢.—Brockway Glass Co. y. Hartford- 


Hmpire Co., 36 F.Supp. 470. 

In action to recover damages for 
fraud in procuring release from agree- 
ment, a motion to strike defense alleg- 
ing that agreement was fully per- 
formed prior to execution of the re- 
lease would be denied on ground that 
defense should be permitted to stand 
to await proof of the intent of the 
parties as revealed by _ circumstances. 
“ederal Rules of Civil Procedure, rule 
12(f), 28 U.S.C.A, following section 
723ce.—Brockway Glass Co. vy. Hart- 
ford-Empire Co., 36 F.Supp. 470. 

In action against patentee and in- 
fringers to recover damages for fraud 
inducing owner of allegedly anticipat- 
ing devices to release infringers from 
agreement under which owner had 
agreed to furnish infringers with tes- 
timony supporting their defense to ac- 


12(f), 


‘federal 


pro ced 
owner was contradicted by do 
tary evidence did not state . 
and would be stricken as i 


28 U.S.C.A. following se 
723c.—Brockway Glass Co. v. Hartf 
Empire Co., 36 F.Supp. 470. _ 

D.C.N.Y. Where motion had b 
granted requiring plaintiff to separa 
Iy state and number each claim 
count in his complaint, motion for bi 
of particulars was denied withou 
prejudice on ground that it was jy 
mature until complaint had be 
drawn. Federal Rules of Civil P: 
cedure, rule 12(e), 28 U.S.C.A. follo 
ing section 723c—Kuhn y. Pacific Mu 
ae Ins. Co. of California, 37 F 


A bill of particulars may be a 
if necessary to enable party to p 
his responsive pleading, but in sec 
ing information necessary in prepa 
for trial he is left to remedies u 

rules relating to depositi 
and discovery. Federal Rules of C 
Procedure, rules 12(e), 26 et seq., 
U.S.C.A. following section 723¢—Kuh 
v. Pacific Mut. Life Ins. Co. of 
fornia, 37 F.Supp. 100. f 

D.C.N. In action to recover ¢ 
ability benefits against insurer issuin 
policy and against insurer which 
agreed to reinsure the policy liabi 
of first insurer, where complaint 
forth several causes of action bre 
ed upon different circumstances, | 
plaintiff under federal rule was. 
quired to separately state and nui 
each claim or count in the comp 
Federal Rules of Civil Procedur 
10(b), 28 U.S.C.A. following s 
723c.—Kuhn y. Pacific Mut. Life 
Co. of California, 37 F.Supp. 10 

D.C.N.Y. Where original com 
to recover disability benefits again 
surer and reinsurer was dismissed 
leave to amend to separately © 
causes of action, a new cause of. 
tion against reinsurer on a judg: 
for accumulated disability be 
which had been rendered in insured 
favor against insurer was proper i 
amended pleading under federal r 
Federal Rules of Civil Procedure, r 
12(b), 14, 15(a, c), 18(a), 28 U.S.C 
following’ section 723¢—Kuhn Pa 
cific Mut. Life Ins. Co. of Califo: 
37 F.Supp. 102. 

Under federal rules, a plaintiff 
set up in his amended complaint a ney 
cause of action arising out of | 
transaction alleged in- original p 
ing. Wederal Rules of Civil Pro 
rules 12(b), 14, 15(a, c), . 18a), & 
U.S.C.A. following section 723¢.—K 
v. Pacific Mut. Life Ins. Co. of Cali 
fornia, 37 F.Supp. 102. 

D.C.N.Y. A bill of particulars w 
be denied as to items as to which 
plaint was sufficiently clear. to enable 
‘defendants to answer, and as to which 
any further information was obtainab 
by means of examination before tae 
Federal Rules of Civil Procedure, rule 
12(b), 28 U.S.C.A. following section 
723c.—Kuhn y. Pacific Mut. Life I 
Co. of California, 37 F.Supp. 102. © 


D.C.N.Y. A corporation engaged 
manufacturing paper products whi 
was charged with violating Fair Lab< 
Standards Act in purchasing pulp from 
contractors and producers who had vio 
lated the act, was entitled to bill of © 
particulars as to names of contractors — 
and producers who allegedly violated — 
the act as to either wages or hours or 
both and during what stated weeks, the 
approximate number of instances act 
was violated, the class or category of 
labor where alleged violations occurred, 
whether violations were as to wages or 
hours or both, and as to approximate 
number of employees and approximate 
total of minimum wages not paid for 
the work weeks for each class or cate- 
gory of employees of the specified con- 
tractors or producers. Fair Labor 
Standards Act of 1938, S§ 6, 7(a), 16(a 
(1), 29 U.S.C.A. §§ 206, 207(a), 21 
(a) (1); Federal Rules of Civil Pro 
cedure, rule 12(e), 28 U.S.C.A. fol 
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lowing section 723¢c,—Fleming v. South- 
ern Kraft Corporation, 37 F.Supp. 232. 

The Administrator of Wage and Hour 
Division of the Department of Labor 
who sued corporation engaged in man- 
ufacturing paper products to enjoin 
corporation from violating Fair Labor 
Standards Act in purchasing products 
from contractors and producers who 
had violated the act could not be re- 
quired to furnish names of employees 
who allegedly were employed by con- 
tractors and producers who were not 
paid at least the wage rate prescribed 
by the act, where to do so would re- 
quire the preparation of several hun- 
dred pages of schedules listing about 
15,000 names, and issues might be sim- 
plified by pre-trial procedure. Fair 
Labor Standards Act of 1938, §§ 6, 7 
(a), 15(a) (1), 29 U.S.C.A. §§ 206, 207 
(a), 215(a) (1); Federal Rules of Civil 
Procedure, rules 12(e), 16, 28 U.S.C:A. 
following section 723c.—Fleming  v. 
ener Kraft Corporation, 37 F.Supp. 
232. 

That the information sought by de- 


fendant in a bill of particulars can alsq- 


be obtained by interrogatories is no 
valid reason for denying defendant’s 
motion if particulars sought are prop- 
erly within purpose of Civil Procedure 
Rules. Federal Rules of Civil Proce- 
dure, rules 12(e), 33, 28 U.S.C.A. fol- 
lowing section 723c.—Fleming y. South- 
ern Kraft Corporation, 37 F.Supp. 232. 

The Civil Procedure Rule which deals 
with interrogatories does not have as 
its object the amplification of the plead- 
ing, while a “bill of particulars” does, 
scope of “interrogatories” being as 
broad as that of deposition of a party 
and being fixed by the same standard 
in that interrogatories must be rele- 
vant to subject matter involved in the 

ending action. Federal Rules of Civil 

rocedure, rules 12(e), 33, 28 U.S.C.A. 
following _ section a ame d v. 
Southern Kraft Corporation, 37 F.Supp. 
232. 

In preparing for trial, a defendant is 
entitled to have issues defined, clarified 
and limited by the pleadings, including 
the bill of particulars. Federal Rules 
of Civil Procedure, rules 12(e), 33, 28 
U.S.C.A. following section 723¢,—Flem- 
ing v. Southern Kraft Corporation, 37 
F.Supp. 232. 

The clauses “to prepare his responsive 
pleading” and “to prepare for trial’ 
within Civil Procedure Rule providing 
for motion for more definite statement 
or for bill of particulars to enable a 
party properly to prepare his respon- 
sive pleading or to prepare for trial do 
not mean one and the same thing al- 
though a proper responsive pleading is 
one of the first and most important 
steps in preparation for trial. Federal 
Rules of Civil Procedure, rule 12(e), 28 
U.S.C.A. following section 723c.—Flem- 
ing y. Southern Kraft Corporation, 37 
F.Supp. 232. 

D.C.N.Y. In action by receiver, count 
alleging waste of corporate assets and 
misfeasance by directors with profit in 
some instances to certain security deal- 
ers and their associates was not too 


indefinite—Ripperger v. Allyn, 37 F. 
Supp. 369. 
D.C.N.Y. In action by receiver, count 


alleging that group of security dealers 
formulated a plan for securing control 
of two utilities and their subsidiaries, 
that a Maryland corporation was or- 
ganized as a medium for consolidating 
the voting power of the utilities, that 
certain individuals were appointed as 
officers and directors of the corporation 
to further the interests of the security 
dealers rather than the interests of the 
corporation, that stock of the utilities 
was exchanged in violation of Mary- 
Jand statute, and that resources of the 
corporation were improvidently expend- 
ed, with result that corporation became 
insolvent, stated but one cause of ac- 
tion based on conspiracy for an ac- 
counting and for recovery of damages 
for waste of corporate assets, as 
against motion to separately state and 
number. Code Md.1924, art. 23, 6. 
—Ripperger v. Allyn, 37 F.Supp. 369. 
In action by receiver, based on a con- 
spiracy, for an accounting and for 
damages for waste of corporate assets, 
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the alleged fact that one statute of 
limitations would apply where the 
wrongful acts of defendants resulted in 
profit to themselves, and that a differ- 
ent statute would apply where the 
wrongful acts damaged the corporation 
but did not result in profit to de- 
fendants, would not require that causes 
of action be separately stated and 
numbered, since each defendant could 
rely on the limitations applicable to 
the charge against him.—Ripperger Vv. 
Allyn, 37 F.Supp. 369. 

D.C.N.Y. A motion for bill of par- 
ticulars was denied where there were 
no specific allegations of any lack of 
definiteness in allegations of amended 
complaint requiring a more definite 
statement, and there were no references 
to any particular paragraphs, or allega- 
tions thereof, of which a bill of par- 
ticulars was necessary in order to en- 
able defendant to prepare answer or 
prepare for trial, and demand for bill 
of particulars lacked definiteness. Fed- 
eral Rules of Civil Procedure, rule 12 
(e), 28 U.S.C.A. following section 723c. 
—KRKipperger v. Schroder-Rockefeller & 
Co., 37 F.Supp. 375. 

D.C.N.Y. On motion for judgment on 
the pleadings, that affidavit submitted 
by defendant purported to be taken be- 
fore a notary whose authority had not 
been established was immaterial, where 
result would not be affected by disre- 
gard of such affidavits, which in any 
event could be easily remedied.—Koh- 
loff v. Ford Motor Co., 37 IF..Supp. 470. 

D.C.N.Y. Where complaint alleged 
conspiracy for illegal extension of 
credit and an alleged ultra vires con- 
tract permitting payment of loan with 
preferred stock of corporate lender, if 
under the alleged illegal loan agree- 
ment further loans were threatened, or 
there was reason to believe that pre- 
ferred stock would be tendered to the 
lender by the borrower in payment of 
outstanding loans, stockholder of len- 
der could bring derivative action to 
prevent such threatened damage to the 
corporate lender, and fact that he pur- 
chased stock subsequent to making of 
the illegal loan agreement would not 
prevent maintenance of the action if 
the purchase was made in good faith. 
Federal Rules of Civil Procedure, rule 


23(b), 28 U.S.C.A. followin section 
betes uate v. Bertles, 37 F.Supp. 


D.C.N.Y. A bad answer is good 
enough for a bad complaint.—Gunder 
Rah York Times Co., 37 F.Supp. 


D.C.N.Y. Plaintiff’s motion to strike 
out affirmative defenses in answer as 
insufficient and specific paragraphs as 
irrelevant required examination at de- 
fendant’s instance into sufficiency of 
the complaint, since a bad complaint 
tenders no issue and requires no an- 
swer.—Gunder v. New York Times Co., 
37 F.Supp. 911. 

D.C.N.Y. The defense of estoppel or 
laches must be affirmatively pleaded. 
Federal Rules of Civil Procedure, rule 
8(c), 28 U.S.C.A. following section 728c. 
—Thierfeld v. Postman’s Fifth Avenue 
Corporation, 37 F.Supp. 958. 

Where defense was pleaded as a 
complete defense and also by way of 
counterclaim, but examination thereof 
indicated that it was simply a counter- 
claim, court would treat it as counter- 
claim, Federal Rules of Civil Pro- 
cedure, rule 8(c), 28 U.S.C.A. following 
section 723c.—Thierfeld v. Postman’s 
ee Avenue Corporation, 37 F.Supp. 


D.O.N.Y. In federal rule authorizing 
matter to be stricken from pleading on 
motion “made” within 20 days after 
service of the pleading, ‘made’ does 
not mean actually presented to the 
court, but under rule providing that 
service of motion automatically extends 
time for service of responsive pleading, 
service of motion to strike out on the 
twentieth day was timely. Federal 
Rules of Civil Procedure, rule 12(a, f), 
28 U.S.C.A. following section 723¢,— 
Thierfeld vy. Postman’s Fifth Avenue 
Corporation, 37 F.Supp. 958. 

A denial in answer that particular 
contract was made could not be strick- 
en out as “sham’? where plaintiffs’ 
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counsel submitted affidavit that to his 
knowledge the contract was made, but 
defendant made affidavit again denying 
the contract. Federal Rules of Civil 
Procedure, rule 12(f), 28 U.S.C.A. fol- 
lowing section 723c.—Thierfeld v. Post- 
man’s Fifth Avenue Corporation, 37 F. 
Supp. 958. 

A complete defense need not be 
stricken from answer because it might 
be raised under a general denial. Fed- 
eral Rules of Civil Procedure, rule 12 
(f), 28 U.S.C.A. following section 7238c. 
—Thierfeld v. Postman’s Fifth Avenue 
Corporation, 37 F.Supp. 958. 

Where plaintiffs contended that com- 
plete defense was insufficient to estab- 
lish fraud and hence should be strick- 
en, but defendants’ counsel character- 
jzed the defense as one of unclean 
hands, and I Seer attorney rejoined 
that if ecourt’s opinion stated such con- 
cession by defendants, plaintiffs would 
withdraw their objections, court stated 
such concession in opinion and consid- 
ered the objections withdrawn.—Thier- 
feld v. Postman’s Fifth Avenue Corpo- 
ration, 37 F.Supp. 958. 

D.C.N.Y. In action to enjoin viola- 
tion of Fair Labor Standards Act, 
amendment of answer so as to allege 
that defendants were engaged in op- 
eration of service establishment with- 
in statutory exemption was allowed in 
discretion of trial judge to make plead- 
ings conform to proof. Fair Labor 
Standards Act of 1938, § 13(a) (2), 29 
U.S.C.A. § 213(a) (2).—Fleming v. Ar- 
ae Bldg. Corporation, 38 F.Supp. 
207. . 

D.C.N.Y. Where plaintiffs’ cross-mo- 
tion to amend complaint was denied 
principally for reason that there was 
no real showing of any mistakes which 
would move the court toward allowing 
an amendment of the complaint, and 
for further reason of laches consisting 
of lapse of 14 years, together with 
death of an important witness, order 
entered on denial of plaintiffs’ motion 
would be without any reservations.— 
Hadley v. Rinke, 39 F.Supp. 207. 

D.C.N.Y. Where no diversity of citi- 
zenship existed between plaintiff and 
third party defendant brought in by 


original defendant, federal court had 
no jurisdiction of plaintiff’s claim 
against third party defendant, and 


amendment of complaint so as to as- 
sert such claim, permitted by court 
when jurisdictional question had not 
been brought to court’s attention, 
would be treated as void, and original 
complaint reinstated.—Hoskie v. Pru- 
cepa Ins. Co. of America, 39 F.Supp. 


D.C.N.Y. A plaintiff is not required 
to separately state and number his 
causes of action under the court rules 
where the charge was clear without 
separate statement. Rules of Civil 
Procedure for District Courts, Rule 10 
(b), 28 U.S.C.A. following section 728c. 
—Parts Mfg. Corporation v. Weinberg, 
1. F.R.D. 329. 

D.C.N.Y. The conditions precedent, 
referred to in rule which provides that 
in pleading the performance or occur- 
rence of conditions precedent it is suf- 
ficient to aver generally that all con- 
ditions precedent have been performed, 
are the conditions going to create lia- 
bility or those which construct a legal 
capacity to sue, and rule does not re- 
quire any allegation that procedural 
requirements have been fulfilled. Rules 
of Civil Procedure for District Courts, 
rule 9(c), 28 U.S.C.A, following section 
723c.—_Snyder vy. Le Roy Dyal Co., 1 
F.R.D. 362. 

D.C.N.Y. Under procedural rule au- 
thorizing a party to move for a bill 
of particulars to enable him properly 
to prepare his responsive pleading or 
to prepare for trial, such a motion is 
appropriate only before joinder of is- 
sue, and it is premature to afford to 
a party opportunity to secure by such 
a motion data that may be needed in 
preparation for trial but not required 
to enable him to plead. Rules of Civil 
Procedure for District Courts, rule 12 
(e), 28 U.S.C.A, following section 723c. 
—Trounstine v, Bauer, Pogue & Co., 1 
F.R.D, 3638. 

D.C.N.Y. The rule requiring a short 


ae ee 


and plain statement of claim in plead- 
ings was intended to achieve simplicity 
and clarity of pleading. Rules of Civ- 
il Procedure for District Courts, rule 
8(a), 28 U.S.C.A. following section 
723¢e.—Capdevielle v. American Com- 
a rekal Alcohol Corporation, 1 F.R.D. 

A complaint, which set forth a claim 
which was a composite of breach of 
contract, misrepresentation and deceit, 
and negligence, should be recast to 
comply with the rule requiring a short 
and plain. statement of the claim. 
Rules of Civil Procedure for District 
Courts, rule 8(a), 28 U.S.C.A. follow- 
ing section 728c.—Capdevielle v. Amer- 
ican Commercial Alcohol Corporation, 
Tor RD, 365, 

A complaint, containing two causes 
of action for breach of contract against 
two corporations, or in the alternative 
against an individual if the corpora- 
tions were not éliable, and third cause 
of action directed solely against indi- 
vidual defendant, was dismissed, where 
complaint contained immaterial and ir- 
relevant matter, and was not short, 
plain statement of claim required by 
Rules of Civil Procedure. Rules of 
Civil Procedure for District Courts, 
rule 8(a), 28 U.S.C.A. following sec- 
tion 723¢e.—Capdevielle v. American 
Commercial Alcohol Corporation, 1 F. 
R.D. 365. Z 

D.C.N-Y. Under the Rules of Civil 
Procedure, a plaintiff may plead his 
elaim alternatively and even hypotheti- 
eally. Rules of Civil Procedure for 
District Courts, rules 8(e), 18(a), 20 
(a), 28 U.S.C.A. following section 723c. 
—Taiyo Trading Co. v. Northam Trad- 
ing Corporation, 1 F.R.D. 382. 

A complaint in order to present an 
alternative claim against multiple de- 
fendants must contain a clear state- 
ment that there is some liability to the 
plaintiff, and a showing that plaintiff 
is unable to state upon which of the 
defendants the liability should fall. 
Rules of Civil Procedure for District 
Courts, rules 8(e), 18(a), 20(a), 28 U.S. 
C.A. following section 723¢c.—Taiyo 
Trading Co. v. Northam Trading Cor- 
poration, 1 F.R.D. 382. 

D.C.N.Y. In action on _ insurance 
policy for damages to shipments of 
grain, where plaintiff made more than 
800 shipments during the three months’ 
period involved and policy contained 
conditions with respect to time for fil- 
ing claims and bringing suit, insurer 
was entitled to a Dill of particulars 
clarifying complaint by showing the 
individual claims constituting the cause 
of action. Rules of Civil Procedure 
for District Courts, rule 12(e), 28 U.S. 
C.A. following section 723¢c.—Bunge 
North American Grain. Corporation y. 
Connecticut Fire Ins. Co. of Hartford, 
Conn., 1 F.R.D: 394. 

Under the Federal Rules of Civil Pro- 
cedure, the usual process is to dis- 
courage applications for bills of par- 
ticulars and, if the complaint can be 
answered, ‘defendant usually is left to 
his remedy by way of discovery and 
inspection, but bill would, be allowed 
where issues were complicated by 
plaintiff’s attempted oversimplification 
of its cause of action and where it 
would be unfair and probably result in 
confusion if defendant were forced to 
conduct his discovery proceedings upon 
the basis of such issues as might be 
framed by an answer to the complaint. 
Rules of Civil Procedure for District 
Courts, rule 12(e), 28 U.S.C.A. follow- 
ing section 723c.—Bunge North Ameri- 
ean Grain Corporation v. Connecticut 
Fire Ins. Co. of Hartford, Conn., 1 F. 
R.D. 394. 

D.C.N.Y. Where defendant alleged 
that “For a counterclaim herein de- 
fendant repeats and realleges 
the allegations contained in this 
amended answer and counterclaim and 
further alleges,’ defendant would be 
required to state particular allegations 
‘which it. deemed to be incorporated 
into counterclaim and to extent that 


such allegations were paragraphs 
which themselves incorporated other 
parts of answer, defendant would be 


required to also designate what was 
purported to be incorporated into such 
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paragraphs. Rules of Civil Procedure 
for District Courts, rule 10(b), 28 U.S. 
C.A. following section 723¢.—Aktiebo- 
laget Stille-Werner y. Stille-Scanlan, 
Tne. Raps 39D. 

D.C.N.Y. Where defendant filed an 
answer and counterclaim, apart from 
the counterclaim, plaintiff had no duty 
under federal rules to file a further re- 
ply to the defenses alleged by defend- 
ant. Rules of Civil Procedure for Dis- 
trict Courts, rule 7(a), 28 U.S.C.A. fol- 
lowing section 723¢.—Aktiebolaget 
Stille-Werner y. Stille-Scanlan, Inc, 1 
E.R.D. 395. 

D.C.N.Y. An application for a bill 
of particulars is the equivalent of a 
motion to make more definite and cer- 
tain.—Marin y. Knopf, 1 F.R.D. 436. 

A “bill of particulars” is an ampli- 
fication of the complaint and its pri- 
mary purpose is to better enable the 
moving party to prepare and serve a 
responsive pleading.—Marin vy. Knopf, 
1 F-R.D. 436. 

A bill of particulars cannot be ob- 
tained after issue joined but either 
party may secure further particulars 
by examination of witnesses, as well 
as parties, upon any matter relevant to 
the issue and not privileged.—Marin v. 
Knopf, 1 F.R.D. 436. 

The purpose of the Federal Rules of 
Civil Procedure is to eliminate techni- 
calities, delays, and expenses and to 
secure prompt and effective adjudica- 
tion on the merits when a cause of ac- 
tion is set forth. Federal Rules of 
Civil Procedure, 28 U.S.C.A. following 
non 723c.—Marin v. Knopf, 1 F.R.D. 


The objection that ‘relevant’ laws 
of Mexico were insufficiently pleaded 
could be cured by service of bill of 
particulars which would set out the ap- 
plicable laws, meaning those: existing 
at time that alleged cause of action 
arose. Federal Rules of Civil Pro- 
cedure, 28 U.S.C.A. following section 
723c.—Marin v. Knopf, 1 F.R.D. 436. 
D.C.N.Y. Defendant’s motion for a 
bill of particulars attempting to obtain 
information with respect to precisely 
what plaintiff asserted to be new and 
patentable in each of the claims of re- 
issue patent in suit was granted where 
information sought would serve to nar- 
row issues, since patent litigation is sui 
generis, and during its course it is 
essential that before trial there be a 
clear definition of issues. Rules of 
Civil Procedure for District Courts, rule 
12, 28 U.S.C.A. following section 723¢. 
—Selrite, Ine, yv. Tropical Chair Co., 
JER D438: 

D.C.N.Y. In federal court, contrary 
to state court practice, applications for 
bills of particulars of permissive de- 
fenses separately pleaded as distin- 
guished from affirmative defenses are 
denied.—Prutinsky vy. Commercial Un- 
ion Assur. Co., Limited, of London, 1 
F.R.D. 440. 

In action on jewelers’ block policy 
wherein insurer alleged as a defense 
that warranties by insured in written 
proposal for insurance were false, in- 
surer would be required, in response 
to insured’s motion for bill of par- 
ticulars, to state with particularity the 
circumstances constituting fraud. 
Rules of Civil Procedure for District 
Courts, rule 9(b), 28 U.S.C.A. follow- 
ing section 723c.—Prutinsky v. Com- 
mercial Union Assur. Co., Limited, of 
London, 1 F.R.D. 440. 

A motion for bill of particulars call- 
ing for evidence rather than ultimate 
facts would be denied. Rules of Civil 
Procedure for District Courts, rule 9 
(b), 28 U.S.C.A. following section 723c. 
—Prutinsky Vv. Commercial Union 
Assur. Co., Limited, of London, 1 F. 
R.D. 440. 

In action on jewelers’ block policy, 
defense alleging that upon an examina- 
tion after filing of proof of loss one of 
insured refused to answer pertinent 
questions which were material and nec- 
essary did not need amplification by 
bill of particulars. Rules of Civil Pro- 
cedure for District Courts, rule 9(b), 28 
U.S.C.A. following section 723¢c—Pru- 
tinsky v. Commercial Union Assur. Co., 
Limited, of London, 1 F.R.D. 440. 

In action on jewelers’ block policy 
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wherein insurer alleged as a defense 
that insured warranted that an inyven- 
tory would be kept in such manner that 
exact amount of loss could be accurate- 
ly determined, but that insured failed 
so to do, insured were entitled to be in- 
formed by bill of particulars in what 
respect insurer would claim that in- 
sured failed to keep such inventory. 
Rules of Civil Procedure for District 
Courts, rule 9(b), 28 U.S.C.A. follow- 
ing section 723¢.—Prutinsky v. Com- 
mercial Union Assur. Co,, Limited, of 
London, 1 F.R.D. 440. 

D.C.N.Y. Though bill of particulars 
does not take the place of a deposi- 
tion taken under federal court rules, 
the particulars stated become part. of 
the complaint, and, if this is specific 
as to certain matters, deposition as to 
such matters is unnecessary. Rules of 
Civil Procedure for District Courts, rule 
26, 28 U.S.C.A. following section 728c. 
—Welty v. Clute, 1 F.R.D. 446. 

D.C.N.Y. Where bill of particulars 
had been furnished, plaintiff’s deposi- 
tion had been taken, and plaintiff had 
been directed to permit inspection of 
books and records, so that defendants 
were in a position to answer amend- 
ed complaint, plaintiff would not be 
required to furnish further bill of 
particulars, since defendants would 
have later opportunity to apply for 
further depositions.—Welty v. Clute, 1 
TR DEAT, a 

The purpose of “bill of particulars” 
is to enable defendants to answer.— 
Welty v. Clute, 1 F.R.D. 447. 

D.C.N.Y. Under rule of civil pro- 
cedure authorizing motion for bill of 
particulars of matter which is not 
averred with sufficient particularity to 
enable a party properly to prepare for 
trial, the words ‘prepare for trial’ are 
comprehended in the words to “‘prepare 
a responsive pleading”. Rules of Civil 
Procedure for District Courts, rule 12 
(e), 28 U.S.C.A. following section 723c. 
—Brown v. Fire Ass’n of Philadelphia, 
LR ReDi345 0; 

Plaintiff was not entitled to bill of 

particulars under rule of civil pro- 
cedure providing that, in averments of 
fraud or mistake, circumstances con- 
stituting fraud or mistake must be 
stated with particularity where defend- 
ant’s defenses dealing with fraud were 
fully particularized and plaintiff was 
seeking evidence, rather than ultimate 
facts, which was not permissible under 
the rule. Rules of Civil Procedure for 
District Courts, rule 9(b), 28 U.S.C.A. 
following section 723¢c.—Brown y. Fire 
Ass’n of Philadelphia, 1 #.R.D. 450. 
' D.C.N.Y. It is not the province of 
a bill of particulars to furnish evi- 
dence, and that rule has not been 
changed by the procedural rule relat- 
ing to a motion for a more definite 
statement or for will of particulars. 
Federal Rules of Civil Procedure, rule 
12(e), 28 U.S.C.A. following section 
723c.—Egyes v. Magyar Nemzeti Bank, 
1 F.R.D. 498. 

Where defendants alleged what in 
substance they contended was the ef- 
fect of Hungarian transfer moratorium 
legislation in respect of long-term for- 
eign currency debt, including all bonds 
and coupons described in~ complaint, 
defendants in response to items of 
motion for bill of particulars request- 
ing defendants to furnish true copies 
and English translations of all Hun- 


garian laws, decrees, and ordinances 
and amendments, modifications, and 
extensions thereof constituting the 


moratorium were required to furnish 
plaintiff only with a list of titles and 
dates when each of them was enacted, 
granted, or promulgated. Federal 
Rules of Civil Procedure, rule 12(e), 
28 U.S.C.A. following section 723¢.— 
Hgyes v. Magyar Nemzeti Bank, 1 F. 
R.D. 498. 

Where plaintiff made a complete al- 


legation concerning amounts which de- 
fendants allegedly received for his 
benefit, and defendants pleaded in clear 
and certain language their denials and 
defenses, plaintiff could not require de- 
fendants to furnish by way of a bill 


of particulars the eyidence necessary 
to prove plaintiff's prima facie case, but 
if plaintiff was entitled to the informa- 


eee ee 
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n it by interrogatories or discovery. 
ederal Rules of Civil Procedure, rule 
2(e), 28 U.S.C.A. following section 
; Goa vy. Magyar Nemzeti Bank, 

R 


DV. 


he words “prepare for trial’ with- 
in procedural rule authorizing a party 
to move for a more definite statement 
’ for a bill of particulars to enable 
m properly to prepare for trial, 
slate only to matters necessary to 
be known to a party to put his plead- 
s in such shape that all the issues 
ight understandingly be met. Fed- 
al Rules of Civil Procedure, rule 12 
e), 28 U.S.C.A. following section 723¢c. 
—Hgyes y. Magyar Nemzeti Bank, 1 F. 
y 498 


hat plaintiff might be put to some 
eulty in obtaining information re- 
ested by interrogatories or discovery 
mishes no reason for requiring by 
of a bill of particulars informa- 
n which under the procedural rules 
ld not properly be required by a 
‘bill of particulars. Federal Rules of 
Civil Procedure, rule 12(e), 28 U.S.C.A. 
following section 723c——Egyes v. Mag- 
r Nemzeti Bank, 1 F.R.D. 498. 
D.C.N.Y. Where complaint charged 
onspiracy in violation of Sherman Act 
nd in separate paragraphs alleged 
acts of unfair competition and price 
discriminations in violation of Clay- 
ton Act, and the Robinson Patman 
et, a statement of causes of action in 
eparate counts would not be_ re- 
ired, since not necessary to clear 
resentation of such matters or to en- 
defendants to plead. Sherman 
-Trust Act; 15 U.S.C.A. §§ 1-7, 15 
; Clayton Act, 88 Stat. 730; Rob- 
ion Patman Act, 15 U.S.C.A.. §§ 13, 
18a, 13b, 21a; Federal Rules of Civil 
rocedure, rule 10(b), 28 U.S.C.A. fol- 
lowing section 723c.—Lowe v. Con- 
olidated Edison Co., 1 F.R.D. 559. 
action to enjoin conspiracy and 
‘air competition and price discrim- 
tions in violation of Sherman Act, 
layton Act and Robinson Patman 
t, motion to compel statement in 
arate counts, each of separate 
aims founded on separate acts of 
. several defendants in violation of 


INS WSC 
, 38 Stat 

15 US: 
21a; Federal 


re, rule 10(b), 
section 723¢.— 


Dr bb. 


D.C.N.Y. The particulars to enable 
a party to prepare a responsive plead- 
ing or to prepare for trial must be 
determined with the provision of the 
rule that a bill of particulars becomes 
a part of the pleading which it sup- 
-plements in mind. Federal Rules of 
Procedure, rule 12(e), 28 U.S.C. 
following section 723c—lLowe_ v. 
Consolidated Edison Co., 1 F.R.D. 559. 
Motion for bill of particulars in re- 
‘spect of certain paragraph of com- 
_plaint was denied where information 
gpought could not supplement anything 
_ alleged generally in such paragraph. 
_ Wederal Rules of Civil Procedure, rule 
~12(e), 28 U.S.C.A. following section 
723c.—Lowe v. Consolidated Edison 
Beeeourd H.R... 559. 


Allegation that alleged arrangement 
is inferred from conduct of the par- 
ties must be particularized, since al- 
jJegation means nothing unless’ the 
facts constituting such conduct are 
set forth in detail. Federal Rules of 
Civil Procedure, rule 12(e), 28 US. 
C.A, following section 723¢c—Lowe v. 
Consolidated Edison Co., 1 F.R.D. 559. 
D.C.N.¥Y. In action for unfair com- 
petition, unfair trade practices, fraud, 
deceit, conspiracy, infringement, vio- 
jJation of trade-marks and violation of 
- jicense contract and other rights of 
the plaintiffs, motion for an amended 
-  ¢omplaint separately stating and num- 
bering the causes. of action would be 
granted, where complaint as a whole 
was verbose and vague, and allegations 
of fraud, deceit, and conspiracy were 
sprinkled indiscriminately throughout, 


‘requested, he was required to ob- 


1 


ti 


enship, 
thereby creating the possibility that 
as to some of the claims the court 
lacked jurisdiction. Federal Rules of 
Civil Procedure, rules 8, 10(b), 7-11, 
and Appendix of Forms, forms 16, 17, 
28 U.S.C.A. following section 723¢c.— 
Ingenuities Corporation of America vV. 
Trav, 1 WORD sis: ; 

A motion to make complaint more 
definite and certain would not be 
passed upon, where granting of mo- 
tion for an order directing plaintiffs 
to serve an amended complaint sep- 
arating, stating and numbering each 
cause of action, would require the 
plaintiffs to serve an amended com- 


plaint. Federal Rules of Civil Pro- 
cedure, rules 10(b), 12(e), 28 U.S.C.A. 
following section 23¢e.—Ingenuities 


Corporation of America v. Trau, 1 F. 
R.D. : 

D.C.N.Y. The new federal rule that 
a pleading may state as a counter- 
elaim any claim against an opposing 
party not arising out of the transac- 
tion or occurrence that is the subject 
matter of the opposing party’s claim 
was enacted for the purpose of dis- 
pensing with needless independent ac- 
tions when those existing causes of 
action might be brought as permissive 
counterclaims against an opponent. 
Federal Rules of Civil Procedure, rule 
13(b), 28 U.S.C.A. following section 
723¢c.—Brown Paper Mill Co. v. Agar 
Mfg. Corporation, 1 F.R.D. 579. 

D.C.N.Y. Though institution of an 
action is a sufficient “demand’’ where 
a demand is required, plaintiff having 
alleged making of a demand _before 
institution of the action, that demand 
should be answered.—Muldowney _ v. 
Seaberge Hlevator Co., 1 F.R.D. 605. 

D.C.N.Y. On defendant’s motion for 
bill of particulars, demands which 
plaintiff could not answer without ob- 
taining the information by examination 
of defendant before trial, its officers, 
books and papers, because the informa- 
tion was in exclusive possession of de- 
fendant, was disallowed.—Muldowney y, 
Seaberg Elevator Co., 1 F.R.D. 605. 

D.C.N.Y. Where plaintiff had filed 
motion for summary judgment, the 
defendant could only amend his plead- 
ing by leave of court, or by written 
consent of his opponents but leave 
should be given freely where justice 
so requires. Federal Rules of Civil 
Procedure, rule 15, 28 U.S.C.A. follow- 
ing section 723¢.—Michaud y. Rogers, 
LORRI 228 

In action for breach of contract 
whereby a defendant employed plain- 
tiffs as defendant’s managers for peri- 
od of ten years, the compensation of 
plaintiffs to be sum equal to 25 per 
cent. of defendant’s net earnings per 
annum, defendant’s cross-motion to 
amend answer and set up a counter- 
claim for sums paid to plaintiffs which 
defendant claimed plaintiffs were not 
entitled to receive was granted. Fed- 
eral Rules of Civil Procedure, rule 15, 
28 U.S.C.A, following section 723¢.— 
Michaud v. Rogers, 1 F.R.D. 722. 

D.C.N.Y. Plaintiffs’ motion for a 
more definite statement or for a bill of 
particulars would be denied, where 
plaintiffs stated that the purpose was 
to prepare for trial, prevent surprise, 
and limit the issues; the practice un- 
der the Federal Rules of Civil Proce- 
dure being to allow a bill of particu- 
lars only to ascertain facts in order to 
make a responsive pleading, and not 
to prepare for trial. Federal Rules of 
Civil Procedure, rule 12(e), 28 U.S.C.A. 
following section 723¢c.—Steingut  v. 
Guaranty Trust Co. of New York, 1 F. 
R.D. 723 


D.C.N.Y. Matters for trial prepara- 
tion, including the location of evidence 
and documents, may properly be ob- 
tained under the Federal Rules of Civil 
Procedure relating to examinations and 
discovery, rather than the rule author- 
izing motions for a more definite state- 
ment or for a bill of particulars. Fed- 
eral Rules of Civil Procedure, rules 12 
(e), 26, 28 U.S.C.A. following section 
723c.—Steingut v. Guaranty Trust Co. 
of New York, 1 F.R.D. 723. 

In an equity suit by receivers of the 


Bank, where 
-personam, to 


count, without disposing of any de 
inite property, the United States, 
though assignee of the Russian govern- 
ment, was not an “indispensable par- 
ty,” and hence a certain defense based 
on nonjoinder of the United States 
would be stricken out on motion.— 
Steingut v. Guaranty Trust Co. of New 
Yorks 1°E Rebs 723. 

D.C.N.Y. In action for breach of 
contract, plaintiffs were required, on 
corporate defendant’s motion for a bill 
of particulars, to state whether certain 
agreements referred to in complaint 
were oral or in writing, if oral to state 
the terms thereof, and if in writing to 
furnish copies thereof, to state wheth- 
er one alleged agreement was claimed 
to have been a part of or a modifica- 
tion of another agreement, or a sepa- 
rate agreement, and to state the date 
when an alleged subsequent agree- 
ment was made. Federal Rules of Civil 
Procedure, rule 9(b, g), 28 U.S.C.A. fol- 
lowing section 723c.—Forstmann vy. 
Wenner-Gren, 1 F.R.D. 775. 

In action for breach of contract, 
plaintiffs were required, on corporate 
defendant’s motion for a bill of par- 
ticulars, to state the date when an al- 
leged warranty was given, whether it 
was oral or in writing, express or im- 
plied, if oral togstate the terms thereof, 
if implied to state the circumstances 
from which the implication was drawn, 
and to state in which agreements the 
alleged warranty was contained. Fed- 
eral Rules of Civil Procedure, rule 9 
(b, g), 28 U.S.C.A. following section 
723c.—Forstmann v. Wenner-Gren, 1 F. 
R.D. 775. 

In action for breach of contract, 
plaintiffs were required, on corporate 
defendant’s motion for a bill of par- 
ticulars, to state whether alleged notice 
was oral or in writing, if oral to state 
the terms thereof, and if in writing to 
furnish copies thereof.—Federal Rules 
of Civil Procedure, rule 9(b, g), 28 U. 
S.C.A. following section 723c.—¥Forst- 
mann v. Wenner-Gren, 1 F.R.D. 775. 


In action for breach of contract, 
plaintiffs were required, on corporate 
defendant’s motion for a bill of par- 
ticulars, to state whether alleged rep- 
resentations were oral or in writing, 
if oral to state the terms thereof, and 
if in writing to furnish a copy thereof, 
and to state the circumstances consti- 
tuting an alleged mutual mistake and 
alleged fraud. Federal Rules of Civil 
Procedure, rule 9(b, g), 28 U.S.C.A. fol- 
lowing section 728c.—Forstmann  v. 
Wenner-Gren, 1 F.R.D. 775. 

Information requested in various 
items of a demand for a bill of par- 
ticulars which did not appear to be 
necessary to enable defendants to an- 
swer could be obtained by way of in- 
terrogatories addressed to plaintiffs or 
by taking plaintiffs’ depositions. Fed- 
eral Rules of Civil Procedure, rules 26, 
23, 28 U.S.C.A. following section 723c. 


—Yorstmann vy. Wenner-Gren, 1 F.R.D.- 
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_D.C.N.Y. Where complaint in ac- 
tion against individual defendant and 
corporate defendant for breach of con- 
tract complied with requirement of fed- 
eral rule to plead plaintiffs’ claims in 
a simple, short, and concise manner in 
separate counts, corporate defendant’s 
motion to compel plaintiffs to state 
separately their claims against corpo- 
rate defendant as distinguished from 
individual defendant was denied. Fed- 
eral Rules of Civil Procedure, rules 8 
(a), 10(b), 20(a), 28 U.S.C.A. following 
section 723c.—Forstmann v. Wenner- 
Gren, 1 F.R.D. 775. 


D.C.N.Y. The intended purpose of 
Federal rule providing for a motion 
for bill of particulars is that such a 
motion shall be allowed in discretion 
of District Court only to amplify alle- 
gations for purpose of enabling defend- 
ant to plead. Federal Rules of Civil 
Procedure rule 12(e), 28 U.S.C.A. fol- 
lowing section 723¢c——Madsen v. Pal- 
mer, 2 B.R.D» 13; 

In action under Federal Employers’ 
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Liability Act for injuries resulting in 
death of locomotive engineer, defend- 
ants’ motion for bill of particulars was 
denied, where it was not apparent why 
information sought was necessary to 
enable defendants to answer, and it 
was apparent from nature of plaintiff's 
allegations that defendants would deny 
them regardless of their amplification. 
Federal Rules of Civil Procedure, rules 
8(e), (1), 12(e), and Appendix of 
Forms, form 14, 28 U.S.C.A. following 
section 723c; Federal Hmployers’, Lia- 
bility Act § 1 et seq., 45 U.S.C.A. § 51 
et seq.—Madsen v. Palmer, 2 F.R.D. 138. 
D.C.N.Y. Plaintiff's motion for bill 
of particulars of certain allegations in 
third party complaint filed by defend- 
ants was granted in view of defend- 
ant’s consent thereto. Federal Rules 
of Civil Procedure, rule 12(e), 28 U.S. 
C.A. following section 723¢.—Hastman 
Kodak Co. v. McAuley, 2 F.R.D. 21. 
_D.C.N.Y. On motion to strike allega- 
tions of third party complaint, the 
facts as pleaded were deemed true. 
Federal Rules of Civil Procedure, rule 
12(f), 28 U.S.C.A. following section 
723¢c,—HWastman, Kodak Co. v. McAuley, 
EER ep Dike 
_ Where presence of certain allegations 
in third party complaint could not be 
said to prejudice unduly the plaintiff, 
motion to strike allegations on ground 
that they were erroneous conclusions 
of law was denied. Federal Rules of 
Civil Procedure, rule 12(f), 28 U.S.C.A. 
following section 723c.—BHastman Ko- 
dak Co. v. McAuley, 2 F.R.D. 21. 
D.C.Ohio. Whether to permit com- 
plainant to amend complaint to con- 
form the pleadings to the evidence ad- 
duced at trial normally lies in discre- 
tion of trial court, and such discretion 
is to be exercised liberally in favor 
of amendment in interest of justice. 
Rules of Civil Procedure for District 
Courts, rule 15, 28 U.S.C.A. following 
section 723¢.—Coblentz v. Sparks, 35 
F.Supp. 605. 


In action by property owner to en- 
join levying and collection by county 
board of commissioners of special as- 
sessments on account of special bene- 
fits alleged to have been conferred by 
establishment of sanitary sewer dis- 
trict, eomplainant’s motion for leave te 
file an amendment to second amended 
bill of complaint to conform the plead- 
ings to evidence adduced at trial was 


granted. Rules of Civil Procedure for 
District Courts, rule 15, 28 U.S.C.A. 
following section 723c.—Coblentz vy. 


Sparks, 35 F.Supp. 605. 

D.C.Ohio. Complaint by Administra- 
tor of Wage and Hour Division against 
employer charging yiolation of law and 
regulations, fraud, intimidation, and 
deception in general terms should be 
particularized with at least some few 
instances of the misconduct charged 
so that the employer may prepare to 
respond and defend.—Fleming v. Cleve- 
land Union, Terminals Co., 36 F.Supp. 
781. 

D.C.Ohio. A statement of claim is 
not measured by the relief asked, and 
if a cause of action exists, court of 
equity may give a proper remedy re- 
gardless of the prayer of the complaint. 
Federal Rules of Civil Procedure, rule 
54(c), 28 U.S.C.A. following section 
723c.—Liquid Carbonic Corporation v. 
Goodyear Tire & Rubber Co., 38 F. 
Supp. 520 

D.C.Ohio. On motion for judgment 
on pleadings if, in view of answer, any 
issue of fact exists, the motion must be 
overruled.—Liquid Carbonic Corpora- 
tion vy. Goodyear Tire & Rubber Co., 38 
F.Supp. 520. 

Where for second cause of action 
plaintiff alleged a confidential relation- 
ship induced by defendant, that plain- 
tiff taught defendant certain method, 
that disclosure was made in confidence 
to defendant, and that in violation of 
express promise to disclose improve- 
ments or developments the defendant 
surreptitiously obtained a patent and 
defendant denied the acts and relation- 
ship, defendant’s motion for judgment 
on the pleadings was required to be 
oeverruled.—Liquid Carbonic Corpora- 


— 
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tion v. Goodyear Tire & Rubber Co., 38 
F.Supp. 520. 

Where for second cause of action 
plaintiff alleged a confidential relation- 
ship induced by defendant, that plain- 
tiff taught defendant certain method, 
that disclosure was made in confidence 
to defendant, and that in violation of 
express promise to disclose improve- 
ments or developments the defendant 
surreptitiously obtained a patent and 
defendant denied the acts and relation- 
ship, the issue could not be settled by 
comparison of plaintiff's and defend- 
ant’s patents since, even if defendant’s 
patent did not infringe plaintiff’s pat- 
ent, the question might remain re- 
garding equitable ownership of defend- 
ant’s patent.—Liquid Carbonic Corpo- 
ration v. Goodyear Tire & Rubber Co., 
38 F.Supp. 520. 

Where for second cause of action 
plaintiff alleged a confidential relation- 
ship induced by defendant, that plain- 
tiff taught defendant certain method, 
that disclosure was made in confidence 
to defendant, and that in violation of 
express promise to disclose improve- 
ments or developments the defendant 
surreptitiously obtained a patent and 
defendant denied the acts and relation- 
ship, a determination of the validity of 
defendant’s patent would not neces- 
sarily be a full refutation of the allega- 
tions of the complaint.—Liquid Car- 
bonic Corporation vy. Goodyear Tire & 
Rubber Co., 38 F.Supp. 520. 

Inconsistency in pleading cannot be 
taken advantage of by motion for judg- 
ment on the pleading.—Liquid Carbonic 
Corporation v. Goodyear Tire & Rub- 
ber Co., 38 F.Supp. 520. 

A court of its own motion may con- 
sider each separate cause of action in 
determining a motion for judgment on 
the pleadings.—Liquid Carbonic Corpo- 
ration v. Goodyear Tire & Rubber Co., 
88 F.Supp. 520. 

A motion for judgment on the plead- 
ings prompts, if it does not require, a 
consideration of all the pleadings even 
though the motion is ased upon a 
failure to state a claim upon which re- 
lief can be granted. Federal Rules of 
Civil Procedure, rule 12(b), 28 U.S.C.A. 
following section 723¢.—Liquid Car- 
bonic Corporation v. Goodyear Tire & 
Rubber Co., 38 F.Supp. 520. 


A strict construction of federal rule 
regarding presentation of motion for 
judgment on pleading would require a 
motion for judgment on pleadings be- 
cause of failure to state claim upon 
which relief can be granted to be made 
before other pleadings but objection 
contained in motion was considered as 
not “waived” by answer. Federal 
Rules of Civil Procedure, rule 12(b), 
28 U.S.C.A. following section 723¢— 
Liquid Carbonie Corporation v. Good- 
year Tire & Rubber Co., 38 F.Supp. 

0. 

A motion for judgment on the plead- 
ings on ground of failure to state a 
claim upon which relief can be granted 
admits all the essential allegations of 
the complaint. Federal Rules of Civil 
Procedure, rule 12(b), 28 U.S.C.A. fol- 
lowing section 723¢.—Liquid Carbonic 
Corporation v. Goodyear Tire & Rub- 
ber Co., 38 F.Supp. 520. 


Where court determined that allega- 
tions of second statement of claim were 
sufficient to state a claim upon which 
relief could be granted, a determination 
of motion for judgment on pleadings, 
as it applied to the first and third 
statements of claim, was deferred until 
trial. Federal Rules of Civil Proced- 
ure, rule 12(d), 28 U.S.C.A. following 
section 723c.—Liquid Carbonic Corpo- 
ration vy. Goodyear Tire & Rubber Co., 
38 F.Supp. 520. 


D.C.Ohio. In action by buyer 
against sellers for damages as result of 
alleged misrepresentations and _ false 
warranties in connection with sale of 
stallion, sellers’ motion to strike in so 
far as it applied to that part of com- 
plaint seeking to recover for damage 
sustained by reason of loss of busi- 
ness as horse breeder in neighborhood 
and vicinity, and for damage sustained 
because of payment made to owners of 
mares brought by neighbors to be bred 
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by stallion, would be considered also as 
a motion for a bill of particulars, and 
as such district court would sustain the 
motion. Rules of Civil Procedure for 
District Courts, rule 12(e), 28 U.S.C.A. 
following section 723¢c.—Stork v. Town- 
send, 1 F.R.D. 390. 

D.C.Ohio. In action by buyer 
against seller for damages as result of 
alleged misrepresentations and false 
warranties in connection with sale of 
stallion, motion to strike complaint be- 
cause of long lapse of time before com- 
plaint was made was overruled, whete 
it appeared that buyer although he 
purchased stallion on August 26, 1936, 
did not discover alleged misrepresenta- 
tions and false warranties until on or 
about March 18, 1939, after which time 
he followed procedure as laid down by 
the by-laws of the Belgian Draft Horse 
Corporation of America.—Stork  v. 
Townsend, 1 F.R.D. 390. 


D.C.Ohio. Under Civil Procedure 
Rules, where no reply had been filed to 
defendants’ supplemental answer, the 


allegations therein stood contested and 
were in issue. Rules of Civil Procedure 
for District Courts, 28 U.S.C.A. fol- 
lowing section 723¢c.—U. S. v. Hartford- 
Empire Co., 1 F.R.D. 424. 

D.C.Ohio. In action against cab com- 
pany based on alleged negligence, mc- 
tion to strike from complaint the 
clause “to stop said taxicab within the 
assured clear distance ahead, or” would 
be granted. Federal Rules of Civil 
Procedure, rule 12(f), 28 U.S.C.A. fol- 
lowing section 728¢c.—Haddock — vy. 
Springfield Yellow Cab Co., 1 F.R.D. 
504. 

Allegations which might have been 
eliminated from complaint but which 
could do no harm to the defendant 
would be permitted to remain as 
against defendant’s motion to strike. 
Federal Rules of Civil Procedure, rule 


12(f), 28 U.S.C.A. following section 
723c.—Haddock v. Springfield Yellow 
Cab Co., 1 F.R-D.. 504; 

D.C.Ohio. Where on February 16, 


1940, court allowed defendant an addi- 
tional 10 days within which to plead to 
second amended complaint entered Feb- 
ruary 6, 1940, and on February 26, de- 
fendant filed motion for summary judg- 
ment, plaintiffs’ motion for an order di- 
recting defendant to file its answer be- 
fore hearing on defendant’s motion for 
summary judgment was granted to ex- 
pedite disposition of the cause, in view 
of plaintiffs’ contention that defenses 
of lapse of time and of illegality which 
were the sole grounds of defendant's. 
motion for summary judgment, could 
only be invoked by answer. Federal 
Rules of Civil Procedure, rules 6(b), 8 
(c), 12(a), 56, 28 U.S.C.A. following 
section 723¢c.—Hooven, Owens, Rent- 
schler Co. v. Royal Indemnity Co., 1 
H.R.D..526. X 

D.C.Okl. In death action, defendant's 
motion to dismiss on ground that judg- 
ment of dismissal, pursuant to compro- 
mise and settlement, in plaintiff’s pre- 
vious death action against other alleged 
tort-feasors than movant barred fur- 
ther action by plaintiff, set forth mat- 
ters of defense which should be affirma- 
tively pleaded. Rules of Civil Proce- 
dure for District Courts, rule 8 (c), 28 
U.S.C.A. following section 723¢c——Eberle 
Yaa ta Prairie Oil Co., 35 F.Supp. 

D.C.Okl. Demurrers haying been 
abolished by federal rule, detendant’s 
demurrer was stricken and defendant 
granted ten days from receipt of copy 
of memorandum and order to file re- 
sponse to petition. Federal Rules of 
Civil Procedure, rule 7(c), 28 U.S.C.A. 
following section 723¢e—Rudco Oil & 
Gas Co, vy. Traders & General Ins. Co., 
387 F.Supp. 119. 

D.C.Okl. Reply to answer is not nec- 
essary under the Federal Rules of Civil 
Procedure.—Lopata v. Handler, 37 F. 
Supp. 871, appeal dismissed 121 I.2d 
938. 

D.C.Pa. Plaintiffs not knowing 
which of two persons was driving au- 
tomobile may properly allege the act 
against either or both, and need not 
show any relationship between the two 
defendants. Rules of Civil Procedure 
for District Courts, rule 84, and Ap- 
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pendix of Forms, Form 10, 28 U.S.C. 
A. following section 723c.—Fowler yY. 
Baker, 32 F.Supp. 783. f 

Complaint, stating facts on which 
was based action for damages alleged- 
ly sustained in automobile collision, 
was sufficient, notwithstanding that 
complaint did not state which of two 
defendants was driving automobile or 
show any relation between defendants 
and did not state with particularity the 
time, place, or circumstances of acci- 
dent, since any further and more de- 
tailed information which defendants de- 
sired was available to them under 
Rules of Civil Procedure relating to 
depositions and discovery. Rules of 
Civil Procedure for District Courts, 
rule 84, and Appendix of Forms, Form 
10, 28 U.S.C.A. following section 728c, 
—Fowler vy. Baker, 32 F.Supp. 783. 

D.C.Pa. Defense of a multiplicity of 
suits should be raised~-by answer. 
Rules of Civil Procedure for District 
Courts, rule 12(b), 28 U.S.C.A, follow- 
ing section 723¢c.—Sproul vy. Gambone, 
34 F.Supp. 441 


D.C.Pa. Where after United States 
District Court for District of Columbia 
had held that certain indispensable par- 
ties were not parties to action, but be- 
fore service had been made on such 
parties, plaintiff instituted action_in 
federal District Court for Western Dis- 
trict of Pennsylvania, involving sub- 
stantially. the same parties and issues, 
plaintiff would be required, on motion 
to stay the action, to elect which _ac- 
tion he would try. Rules of Civil 
Procedure for District Courts, rule 12 
(b), 28 U.S.C.A. following section 723c; 
Jud.Code § 262, 28 U.S.C.A. § 377.— 
Green v. Gravatt, 35 F.Supp. 491. 

Rule of Civil Procedure regarding 
presentation of defenses and objections 
by motion was not applicable to motion 
to stay proceedings pending final deter- 
mination of like action involving sub- 
stantially same issues and parties in 
another court, since motion to stay pro- 
ceedings is not a ‘defense’ within 
meaning of the rule. Rules of Civil 
Procedure for District Courts, rule 12 
(b), 28 U.S.C.A. following section 723c. 
—Green y. Gravatt, 35 F.Supp. 491. 

D.C.Pa. A judgment will not be ren- 
dered on the pleadings unless the right 
thereto is clear. Federal Rules. of 
Civil Procedure, rule 12(c), 28 U.S,C.A. 
following. section 723c.—Geist v. Pru- 
pool Ins. Co. of America, 35 F.Supp. 


90. 

All well-pleaded facts and all fair 
inferences to be drawn therefrom are 
admitted by party moving for judg- 
ment on the pleadings. Federal Rules 
of Civil Procedure, rule 12(c), 28 U.S. 
C.A. following section 723c.—Geist v. 
Prudential Ins. Co. of America, 35 F. 
Supp. 790. 

A judgment on pleadings is proper 
only when no material issue of fact is 
presented by the pleadings. Federal 
Rules of Civil Procedure, rule 12(c), 28 
U.S.C.A. following section 723¢.— 
Geist v. Prudential Ins. Co. of Amer- 
ica, 35 F.Supp. 790. 


In beneficiary’s action on life policy, 
complaint averring that benefictary had 
performed all things by her to be per- 
formed under conditions of policy ex- 
cept such as were waived or rendered 
unnecessary by insurer’s action and 
that policy complete in all its terms, 
containing formal acknowledgment of 
payment of first premium, was duly 
issued and executed on April 1, 1937, 
and was in _ beneficiary’s possession 
after insured’s death, was sufficient to 
make a prima facie case and justified 
denial of insurer’s motion for judg- 
ment on the pleadings, notwithstand- 
ing insurer averred that insured failed 
to pay premium due on January 1, 
1939. Federal Rules of Civil Proce- 
dure, rule 12(c), 28 U.S.C.A. follow- 
ing section: 723c.—Geist v. Prudential 
Ins. Co. of America, 35 F.Supp. 790. 

D.C.Pa. Where, in conditional buy- 
er’s action against conditional seller 
and its assignee for failure to comply 
with provisions of Pennsylvania condi- 
tional sales act concerning resale, coun- 
terclaim was filed for deficieney owing 
from buyer after resale, but decision on 
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sufficiency of counterclaim depended on 
questions of fact regarding whether 
buyer agreed to private sale, regarding 
terms of alleged new agreement and re- 
garding new and valid consideration 
passing between parties, motion to 
strike off counterclaim was denied. 69 
P.S.Pa. § 457; Federal Rules of Civil 
Procedure, rule 56(c), 28 U.S.C.A. fol- 
lowing section 723c.—Waverly, Sayre 
& Athens Transp. Co. y. General Motors 
Truck Co., 36 F.Supp. 285. 

D.C.Pa. The mere. presence of re- 
dundant and immaterial or irrelevant 
matter is not in itself sufficient ground 
for granting a motion to strike the 
matter from a complaint.—Gross v. 
Independence Shares Corporation, 36 
F.Supp. 541. 

A court will take notice of all acts 
of Congress so that in complaint to 
recover under the Securities Act, par- 
agraph setting forth a section of the 
act defining securities was redundant, 
but in view of the fact that it did 
not prejudice defendant, it would not 
be stricken out. Securities Act of 
1933, § 2(3)} 15 U.S.C.A. §° 77b(38).— 
Gross y. Independence Shares Corpo- 
ration, 36 F.Supp. 541. 

In action to recover under the Se- 
curities Act for fraud inducing pur- 
chase of securities sold by a corpora- 
tion which had since merged with de- 
fendant, paragraph alleging the fact 
and cause of merger as well as or- 
ganization and selling practices of the 
defendant was stricken on defendant’s 
motion, the fact of merger having 
been earlier alleged, since the cause 
of merger and present organization 
and selling practices of the defendant 
were immaterial but proof or attempted 
proof of such allegations might prove 
prejudicial to defendant.—Gross y. In- 
dependence Shares Corporation, 36 F. 
Supp. 541. 

D.C.Pa. In action by receiver of in- 
solvent national bank to recover stock 
assessment, where receiver alleged that 
defendant was, within 60 days prior to 
bank’s insolvency, the real owner of 
76 shares of the bank’s capital stock, 
and defendant’s responsive averments, 
though commencing with a general de- 
nial set out facts showing beyond ques- 
tion that he was in fact the real owner 
of the stock, and no other material al- 
legation of receiver’s statement of his 
cause of action was denied, receiver’s 
motion for judgment on the prea uaee 
would be granted.—Root v. Barnes, 37 
F.Supp. 12. 


D.C.Pa. A defendant is not required 
to sign or make affidavit to his answer 
where answer is signed by his attor- 
ney. Federal Rules of Civil Procedure, 
rule 11, 28 U.S.C.A. following section 
723c.—Neth v. Kaylor, 37 F.Supp. 24. 


D.C.Pa. Where, after one attorney 
for nonresident defendant had filed an- 
swer and counterclaim, another at- 
torney filed motion to dismiss the com- 
plaint, but record did not disclose any 
withdrawe{ of appearance for the non- 
resident defendant by the attorney who 
filed the answer and counterclaim, an- 
swer and counterclaim could not be 
stricken off on ground that attorney 
who filed it did not represent the non- 
resident defendant.—Neth v. Kaylor, 37 
F.Supp. 24. 

D.C.Pa. Where plaintiff, before ef- 
fective date of Rules of Civil Procedure, 
brought an action at law upon policy 
of burglary insurance, and Circuit 
Court of Appeals reversed judgment 
for plaintiff and remanded case for 
new trial, and plaintiff thereafter pre- 
sented to District Court a motion for 
leave to file a petition for reformation 
of contract in aid of action at law 
and Rules of Civil Procedure had be- 
come applicable to ease, motion and 
petition would be treated as a motion 
to amend under Rule of Civil Pro- 
cedure concerning amended and sup- 
plemental pleadings, and _ petition 
would be considered as an amendment 
to complaint, and court would consider 
that a general denial by defendant had 
been tendered and accepted. Federal 
Rules of Civil Procedure, rule 15, 28 
U.S.C.A. following section 723¢.—Cohen 
vy. Globe Indemnity Co., 37 F.Supp. 208. 
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D.C.Pa. Plaintiff was not entitled to 
summary judgment or to reinstatement 
of former motion for judgment on the 
pleadings, where defendant’s answer 
raised a material issue of fact as to 
whether parties to assignment of con- 
tract to defendant intended that de- 
fendant should assume assignor’s obli- 
gation to pay subcontractors. Federal 
Rules of Civil Procedure, rule 56(c), 
28 U.S.C.A. following section 723¢c.—Art 
Metal Const. Co., for Use of McCloskey 
& Co. v. Lehigh Structural Steel Co., 38 
F.Supp. 530. 

D.C.Pa. The federal rule providing 
that leave to amend shall be freely 
given when justice so requires is es- 
pecially applicable where presentation 
of merits will be subserved and where 
it is not shown that allowance of an 
amendment would prejudice defendant, 
and important question is whether al- 
lowance of amendment will work any 
injustice of any of the parties, 
eral Rules of Civil Procedure, rule 15 
(a), 28 U.S.C.A. following section 723c. 
—Overfield vy. Pennroad Corporation, 39 
F.Supp. 482. 

In stockholder’s equitable action for 
an accounting and discovery based on 
alleged fraudulent conspiracy whereby 
investments were made which improp- 
erly benefited railroad to detriment, of 
corporation which was controlled by 
voting trustees who were officers and 
directors. of the railroad, proposed 
amendments which would bring in no 
new defendants and involved the un- 
derlying complaints in other suits of 
which defendants had full knowledge 
and in which they had been summoned 
would be allowed, notwithstanding’ the 
passing of 10 to 12 years between the 
time of making the investments and the 
starting of the action. Federal Rules 
of Civil Procedure, rule 15(a), 28 U.S. 
C.A. following section 723c; 12 P.S.Pa. 
§ 41.—Overfield v. Pennroad Corpora- 
tion, 39 F.Supp. 482. 

In ruling on motion to amend com- 
plaint, the federal District Court has 
power summarily to pass on question 
of laches if it is clear from pleadings 
that cause of action set forth in amend- 
ment is barred by a limitation statute 
or laches. Federal Rules of Civil Pro- 
cedure, rule 8(c), 28 U.S.C.A. following 
section 723¢c.—Overfield v. Pennroad 
Corporation, 39 F.Supp. 482. 

D.C.Pa. In action by husband and 
wife for injuries sustained by wife in 
automobile accident, overruling of de- 
fendant’s objection to filing of an 
amendment to the statement of claim 
at the trial so as to include a claim 
for damages for inability of wife to 
have intercourse with her husband was 
not error, where rights of defendant 
who first pleaded surprise and then 
withdrew the plea were adequately pro- 
tected by the court and defendant in 
fact offered testimony concerning the 
wife’s ability to have intercourse.— 
Boyle v. Ward, 39 F.Supp. 545. 

D.C.Pa. In action in equity to en-. 
force an implied trust arising through 
the pledge of defendant’s trust certifi- 
cates by defendant’s husband ag se- 
curity for husband’s debts, where de- 
fendant’s answer denied that defendant 
had executed a consent to the pledge, 
an amendment to answer at trial rais- 
ing fact question as to whether a cer- 
tain person witnessed defendant’s sig- 
nature to consent or whether defendant 
signed the consent in blank was per- 
missible under Federal Rule respecting 
amendments to conform to evidence. 
Federal Rules of Civil Procedure, rule 
15(b), 28 U.S.C.A. following section 
Datos: pss v. Kellerman, 40 F.Supp. 


D.C.Pa. In action for injuries sus- 
tained in an explosion in defendant's 
gasoline station, allegation that plain- 
tiff was invited into station by named 
persons who were duly authorized 
agents of defendant pleaded ‘ultimate 
facts” of invitation and authority, and 
plaintiff would not be required to en- 
large on the allegation by a bill of 
particulars as to the exact words of 
invitation uttered or the nature of the 
authority. Rules of Civil Procedure 
for District Courts, rule 12(e), 28 U.S. 
C.A. following section 723¢.—Lasicki y. 


j WS My ene 
r J ’ v apy 9, “ 


‘ing section 723c.—Lasicki  v. 


Socony Vacuum Oil Co., 1 F.R.D. 384, 
followed in Piorkowski v. Sdcony Vacu- 
um Oil Co., 1 F.R.D. 386 

In action for injuries sustained in an 
explosion in defendant’s gasoline sta- 
tion, allegation that defendant negli- 
gently employed an incompetent and 
unqualified person pleaded an “‘ulti- 
mate fact”, and plaintiff would not be 
required to detail in bill of particulars 
evidence by which he would prove such 
alleged fact. Rules of Civil Procedure 
for District Courts, rule 12(e), 28 U.S. 
C.A. following section 723¢.—Lasicki v. 
Socony Vacuum Oil Co., 1 F.R.D. 384, 


followed in  Piorkowski v. Socony 
Vacuum Oil Co., 1 F.R.D. 386. 
Under Pennsylvania law, and new 


Federal Civil Procedure Ruie provid- 
ing that contributory negligence and 
assumption of risk shall be alleged as 
an affirmative defense, facts going to 
those issues were not required to be al- 
Jeged by plaintiff in personal injury 
action, and plaintiff would not be com- 
pelled to anticipate the defense by de- 
tailing such facts in a bill of particu- 
lars. Rules of Civil Procedure for 
District Courts, rules 8(¢e), 12(e), 28 U. 
S.C.A. following section 723c.—Lasicki 
v. Socony Vacuum Oil Co., 1 F.R.D. 
384, followed in Piorkowski vy. Socony 
Vacuum Oil Co,, 1 F.R.D, 386. 

In personal injury action, plaintiff’s 
allegations as to the extent of physical 
and financial damage sustained by him 
were sufficiently particular to enable 
defendant to frame its answer and to 
prepare for trial, as against defend- 
ant’s motion for a bill of particulars. 
Rules of Civil Procedure for District 
Courts, rule 12(e), 28 U.S.C.A. follow- 
ing section 723¢e.—Lasicki v. Socony 
Vacuum Oil Co., 1 F.R.D. 384, followed 
in Piorkowski v. Socony Vacuum Oil 
Co., 1 F.R.D. 386. 

The words “prepare for trial’, as us- 
ed in Civil Procedure Rule providing 
for motion for bill of particulars with 
respect to allegations not sufficiently 
particular to enable party to prepare 
responsive pleading or to “prepare for 
trial’, have received a restricted inter- 
pretation on theory that the new pro- 
cedure rules were designed to provide a 
speedy disposition of, a case on its 
merits and contemplate that the plead- 
ings shall be kept short and plain. 
Rules of Civil Procedure for District 
Courts, rule 12(e), 28 U.S.C.A. follow- 
Socony 
Vacuum Oil Co., 1 F.R.D. 384, follow- 
ed in Piorkowski v. Socony Vacuum Oil 
Co., 1 F.R.D. 386. 

The new Federal Civil Procedure 
Rules provide extremely broad methods 
of discovery in order that the merits 
of a case might be fully investigated, 
and it would, therefore, be improper to 
regard a motion for a bill of particu- 
lars under the rules as an additional 
method of discovery, since to so regard 
it would render pleadings cumbersome 
and prolix and in many cases would 
result In unwarranted delay. Rules of 
Civil Procedure for District Courts, 
rule 12(e), 28 U.S.C.A. following section 
723¢c.—Lasicki v. Socony Vacuum Oil 
Co., 1 F.R.D. 384, followed in Piorkow- 
Be vy. Socony Vacuum Oil Co., 1 F.R.D. 

D.C.Pa. Plaintiff was entitled to a 
reasonable time to comply with order 
granting defendant’s motion for more 
definite statement of certain paragraphs 
of complaint. Rules of Civil Proced- 
ure for District Courts, rules 1, 8(a, 
e), 12(e), 28 U.S.C.A. following section 
723c.—Anheuser-Busch, Inc., v. Dubois 
Brewing Co., 1 F.R.D. 406. 

D.C.Pa. An application for bill of 
particulars will be denied on ground 
that information sought is easily ob- 
tainable through discovery procedure 
except where the information is neces- 
sary to enable defendant to determine 
what its course of defense will be and 
to prepare a _ responsive pleading.— 
Gallagher & Burton vy. Schenley Dis- 
tributors, 1 F.R.D. 439. 

D.C.Pa. A judgment should not be 
rendered on the pleadings unless the 
right thereto is clear. Federal Rules of 
Civil Procedure, rule 12(c), 28 U.S.C.A. 
following section 723¢c.—Lackawanna 
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ae Co. v. Adolf Gobel, Inc., 1 F.R.D. 

A judgment on a motion for judg- 
ment on the pleadings is proper only 
where no material issue of fact is pre- 
sented by the pleadings. Federal Rules 
of Civil Procedure, rule 12(c), 28 U.S.C. 
A. following section 723c.—Lackawanna 
Boe Co. v. Adolf Gobel, Inc., 1 F.R.D. 

Where a party moves for judgment 
on the pleadings, he not only for pur- 
poses of his motion admits truth of all 
allegations of his adversary, but ad- 
mits untruth of all his own allegations 
which have been denied by his _ad- 
versary. HWederal Rules of Civil Pro- 
cedure, rule 12(c), 28 U.S.C.A. follow- 
ing section 723e.—Lackawanna Beef Co. 
v. Adolf Gobel, Inc., 1 F.R.D. 538. 

Where it was apparent that there 
were material questions of fact raised 
by the pleadings, plaintiff’s motion for 
judgment on the pleadings would be 
denied. Federal Rules of Civil Proce- 
dure, rule 12(c), 28 U.S.C.A. following 
section 723c—Lackawanna Beef Co. v. 
Adolf Gobel, Inc., 1 F.R.D. 538. 

D.C.Pa. On motion for a bill of par- 
ticulars, only those particulars should 
be ordered which are necessary for the 
formulation of a responsive pleadiug 
and are not within the knowledge of the 
moving party. Federal Rules of Civil 
Procedure, rule 12(e), 28 U.S.C.A. fol- 
lowing section 723c—Gum, Ine. ‘vy. 
Gumakers of America, 1 F.R.D. 586. 

The rule authorizing a party to move 
for a bill of particulars was not intend- 
ed to afford particulars concerning mat- 
ters specified with sufficient particular- 
ity in the complaint, within, defendant’s 
knowledge, irrelevant to the allegations 
of the complaint, or more properly as- 
eertainable by bill of discovery. Fed- 
eral Rules of Civil Procedure, rule 12 
(e), 28 U.S.C.A. following section 728c. 
—Gum, Inec., v. Gumakers of America, 
1 F.R.D. 586. : 

D.C.Pa. A motion for a more definite 
statement or for a bill of particulars 
should be granted only when necessary 
to enable movant to prepare a respon- 
sive pleading. Federal Rules of Civil 
Procedure, rule 12(e), 28 U.S.C.A. fol- 
lowing section 728c.—Philadelphia Re- 
tail Jewelers Ass’n v. L. & C. Mayers 
Co., 1,F.R.D. 606. 

D.C.Pa. A complaint, in order to be 
sufficient as against motion for bill of 
particulars, is required only to state 
a cause of action sufficiently enough to 
permit defendant properly to prepare 
his responsive pleading or to prepare 
for trial, and it is not necessary to set 
forth evidentiary facts. Federal Rules 
of Civil ‘Procedure, rule 12(e), 28 U.S. 
C.A. following section 723c—VFleming 
vy. Gitlin Bros. & Rush, 1 F.R.D. 608. 

In action to restrain violation of wage 
and hours provisions of the Fair Labor 
Standards Act, and provision relating to 
keeping of records, motion for bill of 
particulars filed under federal rule ask- 
ing that plaintiff be required to set 
forth names of employees who were not 
paid wages in accordance with the act 
and who were not paid for excess hours 
and overtime, and for particulars in 
which the defendant’s records were in- 
sufficient and the amounts that might 
be due to employees, was denied as 
ealling for ‘evidentiary facts’ which 
could be obtained through discovery, 
interrogatories or depositions. Fair 
Labor Standards Act of 1938, § 1 et 
seq., and § 15(a) (1, 2, 5), 29 U.S.C.A, 
§ 201 et seq., and § 215(a) (1, 2, 5); 
Federal Rules of Civil Procedure, rule 
12(e), 28 U.S.C.A. following _ section 
723c—Flemiug v. Gitlin Bros. & Rush, 
1 F.R.D. 608. 


D.C.Pa. Where complaint alleged 
that “‘Defendant owes plaintiff $5,000 
as consideration for an assignment of 
certain. contracts,” assigument, signed 
by plaintiff and acknowledging receipt 
of $5,000 consideration, was attached to 
the complaint as an exhibit but in- 
spection thereof showed that defendant 
did not execute assignment and com- 
plaint nowhere indicated what he did 
or said which caused him to become 
bound by its terms, allegation, without 
facts to support it, became a mere 
“legal conclusion”, and the complaint 
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would be dismissed unless plaintiffs 
filed an amended complaint. Federal 
Rules of Civil Procedure, 28 U.S.C.A. 
following section 723¢c.—Tate v. Shober, 
1 F.R.D. 632, } 
D.C.Pa. In action for damages for 
failure of defendants to make pur- 
chases of shipping containers alleged to 
have been required by certain contracts 
between plaintiff and defendants, de- 
fendants’ motion for bill of particulars 
specifying the items which were it- 
tended to be comprised in the damage 
claim was denied, since the information - 
was not necessary to enable defendants 
to prepare a responsive answer, or to 
prepare for trial, and, if defendants 
desired information regarding the facts 
plaintiff hoped to prove, they could be 
obtained by interrogatories. Federal 
Rules of Civil Procedure, Rules 12(e), 
33, 28 U.S.C.A. following section 723c. 
—Fort Wayne Corrugated Paper Co, v. 
Anchor Hocking Glass Corporation, 1 
F.R.D. 647. 
D.C.Pa. Plaintiff would not be re- 
quired to reply to part of answer 
pleading limitations as defense where 
statement of claim showed when cause 
of action arose, since reply was not 
necessary in order to make a motion to 
dismiss because limitations had run, 


under federal rule making averments 
of time material. 12 P.S.Pa. §§ 34, 
1603; Federal Rules of Civil Pro- 


cedure, rules 9(f), 12(c), 28 U.S.C.A. 
following section 723c.—Cramer_ v. 
eure Cooking Utensil Co., 1 F.R. 


. 


D.C.Pa. The federal rules for discov- 
ery and depositions when properly 
used place the pleader’s information al- 
most entirely within control of oppos- 
ing party, and make surprise at trial 
almost impossible, go that bills of par- 
ticulars are no longer necessary to 
limit and define the issues. Federal 
Rules of Civil Procedure, rules 26-37, 
28 U.S.C.A. following section 723¢.— 
Clark Door Co. v. Yeager, 1 F'.R.D. 770. 

D.C.Pa. In action to recover money 
paid by mistake, where complaint was 
substantidlly in the form recommended 
in the official forms for District Courts, 
motion for more definite complaint 
based on alleged absence of a detailed 
statement of dates and amounts and 
character of goods for which money 
was paid would be denied, particularly 
where, at argument on motion, plain- 
tiff showed that such information was 
solely within control of defendant. 
Federal Rules of Civil Procedure Ap- 
pendix of Forms, Form 7, 28 U.S.C.A. 
following section 723c.—Clark Door Co. 
v. Yeager, 1 F.R.D. 770. 

In action to recover damages for un- 
lawful use of plaintiff's dies, where 
motion for more definite complaint was 
based on alleged failure to specify in 
complaint the method used in calculat- 
ing damages and the dates and 
amounts of defendant’s use of the dies, 
but plaintiff pointed out that such in- 
formation was within defendant’s con- 
trol, motion would be denied, particu- 
larly since all such information could 
be secured under provisions of the fed- 
eral rules for discovery and deposi- 
tions. Federal Rules of Civil Proce- 
dure, rules 26-37, 28 U.S.C.A. following 
section 723c.—Clark Door Co. v. Yeag- 
er RDS 770! 

Where complaint was sufficiently def- 
inite for framing an answer and for 
preparation for trial, motion for more 
definite statement would be denied.— 
Clark Door Co. v. Yeager, 1 F.R.D, 770. 

D.C.Pa. The practice of attorneys 
making use of the pro forma denials 
authorized by Federal Rules of Civil 
Procedure is disapproved, where mat- 
ter is one of common knowledge or 
one as to which party can inform him- 
self with the slightest effort. Mederal 
Rules of Civil Procedure, 28 U.S.C.A. 
following section 723c.—Reed v, Turn- 
er, 2 F.R.D. 12. 

In action by receiver of defunct na- 
tional bank against stockholder to re- 
cover a stock assessment and upon a 
note, wherein stockholder’s answel 
stated that note was without considera. 
tion and asserted a set-off by reason 
of fact that he had paid interest on 
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note over a period of six years to a 
total amount in excess of the stock 
assessment, allegations ag to set-off 
failed to comply with Federal Rule of 
Civil Procedure providing that in all 
averments of mistake the circumstances 
constituting the mistake shall be stated 
with particularity, and therefore claim 
for set-off would be disregarded. Fed- 
eral Rules of Civil Procedure, rule 9 
(b), 28 U.S.C.A. following section 723ce. 
—Reed v. Turner, 2 F.R.D. 12. 
D.C.Pa. In action by receiver of de- 
funct national bank against stockholder 
to recover stock assessment, defendant’s 
answer that he was without knowledge 
or information sufficient to form a be- 
lief as to truth of averment that bank 
Suspended payment in 1933, never re- 
opened, and was in hands of a receiver, 
was patently false, and a judgment on 
the pleadings in favor of the plaintiff 
would be granted. Federal Rules of 
Civil Procedure, 28 U.S.C.A.. following 
Beco 723c.—Reed v. Turner, 2 F.R.D. 


In action by receiver of defunct na- 
tional bank on a note, defendant’s an- 
swer stating that note was given with- 
out consideration sufficiently raised an 
issue, so that a judgment could not be 
entered on the pleadings. Federal 
Rules of Civil Procedure, 28 U.S.C.A. 
following section 723c.—Reed v. Turner, 
2) R.D. 12. 

D.C.Pa. The Federal Rules of Civil 
Procedure require a complaint to be 
short and the allegations thereof sim- 
ple, direct, and concise. Federal Rules 
of Civil Procedure, rule 8(a, e), 28 U.S. 
C.A. following section 723¢c.—Martz v. 
Abbott, 2 F.R.D. 17. 

In action for injuries sustained when 
plaintiff, while sitting on a tricycle, 
was struck by automobile, a general 
allegation that the accident was caused 
by defendants’ negligent- operation of 
an automobile was sufficient under Fed- 
eral Rules and Official Forms. Federal 
Rules of Civil Procedure, Appendix of 
Forms, form 9, 28 U.S.C.A. following 
Be cion 723¢e.—Martz v. Abbott, 2 F.R.D. 


D.C.Pa. It was not intended by 
framers of Federal Rules that compli- 
ance with rule requiring complaint to 
be short and concise should subject the 
pleader to a motion for a more definite 
statement. Federal Rules of Civil Pro- 
cedure, rules 8(a, e), 12(e), 28 U.S.C.A. 
following section 723c.—Martz v. Ab- 
Dotto Wek. Liz. 

In view of the broad provisions for 
depositions and discovery under Fed- 
eral Rules, a motion for a more definite 
statement should be granted only where 
the complaint is stated in such general 
terms that defendant cannot under- 
stand the general nature of the charges 
and cannot frame an answer or prepare 
for trial generally. Federal Rules of 
Civil Procedure, rules 12(e), 26-37, 28 
U.S.C.A. following section 723¢.—Martz 
v. Abbott, 2 F.R.D. 17. 

Use of Federal Rules providing for 
depositions and discovery should be 
encouraged, and use of motion for a 
more definite complaint limited to cases 
where the motion is essential to pre- 
vent hardship and injustice to the de- 
fendant. Federal Rules of Civil Pro- 
cedure, rules 12(e), 26-37, 28 U.S.C.A. 
following section 723c.—Martz vy. Ab- 
Dott, 2 H.R.D. 17. 


A complaint, which alleged that, 
while named plaintiff was on a certain 
date sitting on a tricycle a little to the 
west of the west edge of a designated 
public alley in a specified town, he was 
struck by an automobile owned by 
named defendant and driven by such 
defendant’s agent, servant, and em- 
ployee and that collision resulted from 
negligent, careless, and reckless opera- 
tion of the automobile in the designated 
alley, was not subject to motion for a 
more definite statement, notwithstand- 
ing negligence was alleged generally 
only, since the information desired by 
defendants could be secured under pro- 
visions of federal rule for depositions 
and discovery. Federal Rules of Civil 
Procedure, rules 12(e), 26-37, and Ap- 
pendix of Forms, form 9, 28 U.S.C.A. 
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following section 723c.—Martz v. Ab- 
bott, 2 F.R.D. 17. 

D.C.R.I. A bill of particulars should 
be limited to such information as is 
necessary for the defendant to prepare 
its pleadings and_ generally prepare 
for trial. Federal Rules of Civil Pro- 
cedure, rule 12(e), 28 U.S.C.A. follow- 
ing section 723¢c.—Buck vy. Keenan, 1 
BRADY boss 

Where a pleading is sufficiently defi- 
nite to enable adverse party to under- 
stand nature and extent of «charges 
against him and to enable him to 
prepare generally for trial, more de- 
tailed information as to how the plead- 
ing party intends to prove his allega- 
tions should not be sought by motion 
for a more definite statement and bill 
of particulars, but should be sought 
by the means for discovery provided 
by the new federal. Rules. Federal 
Rules of Civil Procedure, rule 12(e), 
28 U.S.C.A. following section 723c.— 
Buck v. Keenan, 1 F.R.D. 558. 

Where defendants at hearing on their 
motion for more definite statement and 
bill of particulars admitted sufficiency 
of the averments of the complaint, mo- 
tion would be denied. Federal Rules 
of Civil Procedure, rule 12(e), 28 U. 
8.C.A. following section 723¢c.—Buck v. 
Keenan, 1 F.R.D. 

D.C.R.I. Under federal rule permit- 
ting the court to order any redundant, 
immaterial, impertinent or scandalous 
matter to be stricken from any plead- 
ing, a court should hesitate to strike 
matter unless it clearly appears to be 
redundant, immaterial, impertinent or 
scandalous. Federal Rules of Civil 
Procedure, rule 12(f), 28 U.S.C.A. fol- 
lowing section 723c.—U. S. for Use of 
aed v. Rowley Const. Co., 2 F.R.D. 


Under federal rule permitting the 
court to order any redundant, imma- 
terial, impertinent or scandalous mat- 
ter to be stricken from any pleading, 
where certain evidential facts, when 
read with the bill as a whole, give a 
fuller understanding thereof, they 
should not be stricken. Federal Rules 
of Civil Procedure, rule 12(f), 28 U.S. 
C.A. following section 723c.—U. S. for 
Use of Deane v. Rowley Const. Co., 2 
F.R.D. 6. 

In action by materialman on pay- 
ment bond furnished by government 
contractor under the Miller Act to re- 
cover for painting material furnished 
to a subcontractor, allegation in an- 
swer that work of subcontractor was 
unsatisfactory because of defective 
workmanship would not be stricken 
on plaintiffs motion as immaterial. 
Federal Rules of Civil Procedure, rules 
8(e) (2), 12(f), 28 U.S.C.A. following 
section 728¢c; 40 U.S.C.A. §§ 270-270c, 
and § 270b(a).—U. S. for Use of Deane 
v. Rowley Const. Co., 2 F.R.D. 6. 

D.C.R.I. Where plaintiff did not ob- 
ject to furnishing the particulars re- 
quested in certain paragraphs of de- 
fendant’s motion for bill of particulars, 
plaintiff was ordered to furnish such 
particulars. Federal Rules of Civil 
Procedure, rule 12(e), 28 U.S.C.A. fol- 
lowing section 7238¢c.—Bellavance vy. 
Frank Morrow Co., 2 F.R.D. 9. 


Information as to evidentiary mat- 
ters, which is obtainable on interroga- 
tories, depositions and discovery, may 
not be obtained by a bill of particulars 
under Federal Rule. Federal Rules of 
Civil Procedure, rule 12(e), 28 U.S.C.A. 
following section 723¢.—Bellavance v. 
Frank Morrow Co., 2 F.R.D. 9. 


D.C.S.C. A complaint containing 39 
paragraphs and an original answer 
eontaining 40 paragraphs did not com- 
ply with the requirements of the rule 
of civil procedure requiring a short 
and succinct statement of points relied 
on in each pleading. Rules of Civil 
Procedure for District Courts, rule 8 
(a), 28 U.S.C.A. following section 7238c. 
—Purcell v. Summers, 34 F.Supp. 421. 

D.C.S.C, The federal courts are goy- 
erned no longer by the state practice 
in matters of pleading, but by the Fed- 
eral Rules of Civil Procedure. Rules 
of Civil Procedure for District Courts, 
28 U.S.C.A, following section 723¢e.— 
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Schenley Distillers Corporation v. Ren- 
ken, 34 F.Supp. 678. ; 
D.C.S.C. Where defendant in an ac- 
tion for debt interposed a counterclaim 
setting up a claim resting solely in 
tort for alleged fraud and deceit, plain- 
tiff’s defense set forth in its reply to 
the counterclaim, stating that there 
was no memorandum in writing signed 
by plaintiff of any contract as alleged 
in counterclaim and that it was there- 
fore in violation of the statute of 
frauds, was legally insufficient, irrele- 
vant, and'immaterial to the issues in 
controversy and did not constitute 
a defense to the. claim stated in the 
counterclaim.—Schenley Distillers Cor- 
poration y. Renken, 34 F.Supp. 678. 

D.C.S.C. On question whether a mo- 
tion under procedural rule authorizing 
the defense of failure to state a claim 
on which relief can be granted to be 
made by motion could be used to test 
the legal sufficiency of an affirmative 
defense contained in plaintiff’s reply 
to defendant’s counterclaim, defendant 
in respect to the motion stood in a po- 
sition analogous to that of a plaintiff, 
and he was entitled to be accorded in 
respect thereto the same rights as are 
accorded a plaintiff in respect to de- 
fenses contained in an answer. Rules 
of Civil Procedure for District Courts, 
tule 12(b), 28 U.S.C.A. following sec- 
tion 723¢c—Schenley Distillers Corpo- 
ration v. Renken, 34 F.Supp. 678. 

“Impertinence”’, within procedural 
rule permitting striking from a plead- 
ing any redundant, immaterial, im- 
pertinent, or scandalous matter, con- 
sists of any allegation not responsive 
and not relevant to the issues involved 
which could not be put in issue or be 
given in evidence between the parties, 
and to determine whether matter is 
impertinent one must first determine 
the scope of the issues in controversy, 
and then under the rule determine 
whether the matter injected in the 
pleadings is relevant or material there- 
to. .Rules of Civil Procedure for Dis- 
trict Courts, rule 12(f), 28 U.S.C.A. 
following section 723c.—Schenley Dis- 
tillers Corporation v. Renken, 34 F. 
Supp. 678. 

Where a special defense states mat- 
ter which in law constitutes no de- 
fense, having reference to the issues in 
controversy, it is ‘irrelevant’, “im- 
material’, and not “responsive” to the 
issues of the controversy and should 
be stricken on proper motion under 
procedural rule. Rules of Civil Pro- 
cedure for District Courts, rule 12(f), 
28 U.S.C.A. following section 723¢.— 
Schenley Distillers Corporation v. Ren- 
ken, 34 F.Supp. 678 

The time when motions making cer- 
tain defenses and motions to strike 
from a pleading any redundant, im- 
material, impertinent, or scandalous 
matter may be heard and determined 
is discretionary with the District 
Court. Rules of Civil Procedure for 
District Courts, rules L2(by Gf £42 
yrs UC neva section 723c. 
—Schenley istillers orporation vy. 
Renken, 34 F.Supp. 678. ;, 

motion to dismiss and to strike 
an affirmative defense contained in 
plaintiff's reply to defendant’s counter- 
claim because defense failed to state 
a legal defense and because it was 
immaterial, irrelevant, and legally in- 
sufficient was permissible to test the 
legal sufficiency of the defense under 
procedural rule permitting the defense 
of failure to state a claim on which re- 
lief can be granted to be made by 
motion and permitting the striking 
from a pleading of any redundant, im- 
material, impertinent, or scandalous 
matter. Rules of Civil Procedure ‘for 
District Courts, rules 12(b, f), 42(b), 
28 USCA, following section ' 723¢,— 
chenley Distillers Corporation vy. Ren- 
ken, 34 F.Supp. 678. “ 

D.C.8.C. One test regarding whether 
an allegation in a pleading is “imma- 
terial” and “impertinent” within fed- 
eral rules authorizing immaterial and 
impertinent matter to be stricken from 
pleading is whether evidence in its 
support would be admissible. Federal 
Rules of Civil Procedure, rule 12(f), 28 
U.S.C.A. following section 723¢c.—Parks- 
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Cramer Co. v. Mathews Cotton Mills, 36 
F.Supp. 236. 

Where buyer had retained equipment 
delivered by seller under North Caro- 
lina contracts and not only made no 
effort to repudiate the contracts but 
sought to recover damages for their 
breach, the North Carolina law confined 
the controversy to the contracts them- 
selves and rendered incompetent any 
evidence regarding fraudulent induce- 
ment thereof so that counterclaim for 
damages for fraudulent inducement 
was required to be stricken out on 
ground that it was “immaterial” and 
“impertinent,” since the case was not 
one where under federal rule a party 
could state as many separate claims as 
he had regardless of consistency. Fed- 
eral Rules of Civil Procedure, rules 8 
(e) (2), 12(f), 28 U.S.C.A. following 
section 723c.—Parks-Cramer Co. v. 
Mathews Cotton Mills, 36 F.Supp. 236. 

D.C.Tenn. Where complaint alleged 
that defendants paid less wages and 
subjected employees to longer work 
weeks than provided by the Fair Labor 
Standards Act of 1938, but all allega- 
tions were in form of conclusions with- 
out specific allegations regarding par- 
ticular instances of misconduct, motion 
by defendants for more definite state- 
ment of facts and for bill of particu- 
lars would be granted. Fair Labor 
Standards Act of 1938, 29 U.S.C.A. § 
201 et seq.—Flemming y. Stillman, 37 


F.Supp. 236. 
; In action wherein plain- 
tiff alleged a secret agreement between 
defendants and others, defendants were 
entitled, on motion for a more definite 
statement or a bill of particulars, to a 
more particular statement as to wheth- 
er the promise or contract was in writ- 
ing, with whom it was made, and oth- 
er details but not as to damages or 
as to the nature of the agreement, in 
view of its alleged secret nature. Rules 
of Civil Procedure for District Courts, 
rule 12(E), 28 U.S.C.A. following sec- 
tion 723C.—Johnson & Gould v. Joseph 
Schlitz Brewing Co., 1 F.R.D. 335. 
D.C.Tenn. Claims for damages for 
breach of contract and fraud may be 
joined in one action though inconsis- 
tent. Rules of Civil Procedure for 
District Courts, rule 8(e), 28 U.S.C.A. 
following section 723c.—Cary v. Hardy, 
1 F.R.D. 355. 


D.C.Tenn. Defendants’ motion to 
simplify issues by requiring plain- 
tiff to elect whether action was based 
on contract or fraud was in effect a 
motion for bill of particulars or a 
more definite statement, and _ hence 
came too late after filing of defend- 
ants’ answers. Rules of Civil Proce- 
dure for District Courts, rule 12(e), 
28 U.S.C.A. following section 7238¢c.— 
Cary v. Hardy, 1 F.R.D. 355. 

D.C.Tenn. Where there was a com- 
mingling of statutory grounds and 
common-law grounds in second count of 
complaint, motion to strike out the sec- 
ond count on ground that two causes 
of action: were therein. stated was 
granted. Rules of Civil Procedure for 
District Courts, rule 10(b), 28 U.S.C.A. 
following section 723c.—Conner vy. 
Southern Ry. Co., 1 F.R.D. 410. 

D.C.Tenn. A motion for bill of par- 
ticulars would be overruled where mat- 
ters about which particulars were 
sought were by way of discovery and 
defendants would have open to them 
methods by which such information 
could be obtained more satisfactorily 
than by pleadings. Rules of Civil 
Procedure for District Courts, rule 12 
(e), 28 U.S.C.A. following section 723c. 
Cat ae varCorley, Mig..Co.. hele. 

5. 

D.C.Tenn. The mere restatement of 
a ground of negligence in a separate 
count does not add to the pleading.— 
peer vy. Southern Ry. Co., 1 F.R.D. 
V7 


D.C.Tenn. Where there was a com- 
mingling of common law and statutory 
negligence in second count of com- 
plaint, motion to strike second count 
was granted.—Conner v. Southern Ry, 
Coe, D. .5i 7. 

D.C.Tenn. Complaint which in de- 
scribing plaintiff's injuries stated ‘and 
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he was otherwise injured”, was not 
subject to motion to strike the quoted 
words or to require plaintiff to set out 
specifically such injuries as might be 
covered by them, and if defendant need- 
ed further information in that regard, 
it might be obtained by discovery. 
Federal Rules of Civil Procedure, rules 
8, 84, 28 U.S.C.A. following section 
a oe v.. McGaughy, 1 F.R.D. 

D.C.Tenn. Due regard should be 
given to the federal rules relating to 
pleadings and where the relief sought 
is based on negligence, the complaint 
should be in substantially the form 
shown by Official Form 9 in the Ap- 
pendix of Forms. Federal Rules of 
Civil Procedure, rules 8(a), 10, 84 and 
Appendix of Forms, form 9, 28 U.S.C. 
A. following section 723c.—wWild v. 
Knudsen, 1 F.R.D. 646. 

Where relief sought was based on 
negligence, plaintiffs were entitled to 
plead negligence based on violations of 
the state statutes, as against conten- 
tion that the negligence based on such 
violations was in effect the same as 
the common law negligence, since the 
contention could be better adjudicated 
at trial as proof developed. Federal 
Rules of Civil Procedure, rules 8(a), 10, 
84 and Appendix of Forms, form 9, 28 
U.S.C.A. following section 728¢c.—Wild 
v. Knudsen, 1 F.R.D. 646. 

D.C.Tex. In action to recover cotton 
marketing penalty, federal rule pro- 
viding that general averment of per- 
formance of conditions precedent is 
sufficient precluded granting request 
for specification of conditions preced- 
ent. Agricultural Adjustment Act of 
1938, § 348, 7 U.S.C.A. § 1348; Rules 
of Civil Procedure for District Courts, 
rule 9(c), 28 U.S.C.A. following section 


723¢c.—U. S. v. R. L. Dixon & Bro., 36 
F.Supp. 147. 
D.C.Tex. In action to recover cotton 


marketing penalty, complaint pleading 
both the applicable statute and regula- 
tions made under authority of the 
statute which described with particu- 
larity the methods of calculation, mak- 
ing of allotments, and fixing of quotas, 
was not subject to motion for more 
definite statement or for bill of par- 
ticulars. Agricultural Adjustment Act 
of 1938, § 348, US.C.A. §. 1348; 
Rules of Civil Procedure for District 
Courts, rule 12(e), 28 U.S.C.A. follow- 
ing section 723c.—U. 8S. v. R. L. Dixon 
& Bro., 36 F.Supp. 147. 

D.C.Wash. Where amended com- 
plaint pleaded four alternatives, a mo- 
tion to strike portions of the amended 
complaint was denied under the Wed- 
eral Rules which permit pleading of 
alternatives. Federal Rules of Civil 
Procedure, rule 8(e) (2), 28 U.S.C.A. 
following section 723c.—Bank of Cali- 
fornia, N. A., v. American Fruit Grow- 
ers, 37 F.Supp. 1017. 

D.C.Wis. The granting or refusal of 
a motion for a bill of particulars rests 
in the sound discretion of the trial 
court.—William F. Luebke Co. vy. Man- 
hardt, 37 F.Supp. 13. 

Matters of evidence are not required 
to be stated in a bill of particulars, 
nor will a bill of particulars ordinarily 
be granted as to matters that should be 
more peculiarly within the knowledge 
of the moving party than of his adver- 
sary.—William F, Luebke Co. y. Man- 
hardt, 37 F.Supp. 13. 

Particular information needed in 
preparation for trial should be pro- 
cured by means of discovery in accord- 
ance with adequate procedure provided 
for by federal rules for interrogatories, 
depositions and discovery, rather than 
by motion for bill of particulars.—Wil- 
liam F. Luebke Co. v. Manhardt, 37 F. 
Supp. 13. 

App.D.C. Observance of civil pro- 
cedure rule, that leave to amend shall 
be freely given when justice so re- 
quires, is particularly appropriate 
when the party seeking to amend is 
permitted to proceed in forma pauperis 
and because of his circumstances does 
so without benefit of counsel. Rule of 
Civil Procedure for District Courts, 
rule 15(a), 28 U.S.C.A. following sec- 
tion 723¢c.—Wyant vy. Crittenden, 113 
W.2d 170. 
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App.D.C. Under federal rule, a com- 
plaint which alleged that real estate 
salesman employed by plaintiff secretly 
persuaded patron of plaintiff, prior to 
salesman’s resignation from plaintiff's 
employ, to cancel contract under which 
plaintiff represented patron as_ sales 
representative, in subdivision, and per- 
suaded patron to employ salesman as 
manager of subdivision, and which 
asked for injunction and accounting of 
commissions, stated a claim on which 
relief could be granted. Federal Rules 
of Civil Procedure, rules 8(e) (1, 2), 
54(c), 28 U.S.C.A. following section 
723¢c.—Keiser v. Walsh, 118 F.2d 13. 

Under federal rule a complaint is 
sufficient if it sets forth facts which 
show that plaintiff is entitled to any 
relief which the court can grant, re- 
gardless of whether plaintiff has asked 
for the proper relief. Federal Rules of 
Civil Procedure, rule 54(c), 28 U.S. 
C.A. following section 728¢c.—Keiser v-. 
Walsh, 118 F.2d 13. 
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D.C.Cal. Where codefendant in ac- 
tion brought in District Court for 
Northern District of, California was a 
resident of Southern District and was 
served with process therein, and co- 
defendant, in support of motion to 
quash service and return of sum- 
mons, made no claim of a fraudulent 
joinder to confer jurisdiction on court 
over codefendant’s person by ineclu- 
sion as a party defendant of a resi- 
dent of Northern District, and code- 
fendant did not make any showing 
that the several claims stated in com- 
plaint against codefendant and _ de- 
fendant residing in Northern District, 
respectively, did not in fact arise out 
of same transaction and involve ques- 
tions of law and fact common to all 
defendants, motion would be denied. 
Jud.Code, § 52, 28 U.S:C:Al § 223; 
Federal Rules of Civil Procedure, rules 
4(f), 20, 28 U.S.C.A. following section 
723¢c.—Bowser v. Daro, 1 F.R.D. 568. 
A motion to quash service and re- 
turn of summons was not appropriate 
method of raising objection of mis- 
joinder of parties defendant, and if 
defendant who made such motion was 
improperly joined his right was to 
object to his joinder as a codefend- 
ant and to obtain relief afforded him 
by law by reason thereof. Federal 
Rules of Civil Procedure, rule 20, 28 
U.S.C.A. following section 723¢.—Bow- 
ser v. Daro, 1 F.R.D. 568. 


D.C.Pa. In action in federal court 
for Western District of Pennsylvania 
motion to dismiss action as to one of 
defendants on ground that he was a 
resident of South Carolina would be 
treated as a motion to set aside service 
of summons upon him.—Osterling vy. 
Commonwealth Trust Co. of Pittsburgh, 
35 F.Supp. 704, affirmed 115 F.2d 809. 

D.C.Pa. Where the person served is — 
not the agent of the defendant at time 
of attempted service of process, the 
attempted service is ineffectual and 
should be set aside, since the agency 
relationship must exist at time of the 
alleged service to render service valid. 
—Johnson y. Black Diamond Lines, 36 
F.Supp. 721. 

D.C.S.C. Where summons is fatally 
defective, the broad and liberal powers 
of the court regarding amendments un- 
der Federal Rules cannot be exercised. 
Federal Rules of Civil Procedure, rule 
12(b), 28 U.S.C.A. following section 
723c.—Sweeney v. Greenwood Index- 
Journal Co., 87 F.Supp. 484. 

A summons which is ineffective to 
give the court jurisdiction may not be 
amended.—Sweeney v. Greenwood In- 
dex-Journal Co., 37 F.Supp. 484. 

Under the old statutes of practice 
and procedure or under the New Fed- 
eral Rules, the distinction between de- 
fects in process which are merely _mat- 
ters of form and may be amended and 
matters of substance must still be 


made. Federal Rules of Civil Proce- 
dure, rules i, 4 (h), 12, 15, 61, 28 
U.S.C.A. following section 7238c; 8 
U.S.G.A. §§ 728b, -%23c, (Gis ieee 


Sweeney’ v. Greenwood Index-Journal 
Co., 37 F.Supp. 484. 
The federal rule and statute, provid- 


ing that court may allow any process 
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or proof of service thereof to be 
amended unless it clearly appears that 
material prejudice would result to sub- 
stantial rights of party, mean that de- 
fects of substance in process or in serv- 
ice of process or in the proof of serv- 
ice may be fatal and work an abate- 
ment or bar of the action. Federal 
Rules of Civil Procedure, rule 4 (h), 28 
U.S.C.A. following section 723c; 28 
U.S.C.A. § 767.—Sweeney v. Greenwood 
Index-Journal Co., 37 F.Supp. 484. 

Where in libel action defendant was 
named in the summons as “The Green- 
wood Index-Journal Co., Inc.’, and in 
the title and body of the complaint as 
“The Greenwood Index-Journal’ Com- 
pany, a corporation’, whereas the true 
name of the intended defendant was 
“The Index-Journal Company”, the 
misnomer constituted a ‘fatal defect’ 
which could not be amended since 
there was a “defect of substance” and 
not mere ‘defect of form’. Federal 
Rules of Civil Procedure, rules 1, 4 
(h), 12, 15, 61, 28 U.S.C.A. following 
section 723c; 28 U.S.C.A. §§ 767, 777. 
—Sweeney v. Greenwood Index-Journal 
Co., 37 F.Supp. 484. 

The curing of a defect in a summons 
by substituting another defendant is 
the commencement of a new and inde- 
pendent action, in which the, substi- 
tuted defendant has available to it any 
and all defenses to plaintiff’s claim for 
relief existing at the time of the sub- 
stitution—Sweeney v. Greenwood In- 
dex-Journal Co., 37 F.Supp. 484. 

In libel action, question whether mis- 
nomer in summons could be cured by 
amendment was controlled by Federal 
Rules. Federal Rules of Civil Proce- 
dure, rules 4 (h), 12 (b), 28 U.S.C.A. 
following section 723c—Sweeney v. 
Greenwood Index-Journal Co., 37 F. 
Supp. 484. 

The federal rule regarding amend- 
ment of process and rule relating to 
defenses and- objections and when 
and how presented must be construed 
together. Federal Rules of Civil Pro- 
cedure, rules 4 (h), 12 (b), 28 U.S.C.A. 
following section 723c.—Sweeney v. 
Greenwood Index-Journal Co., 37 F. 
Supp. 484, 
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C.c.A.Or. In suit in Federal District 
Court for Oregon on war risk insurance 
policy, under Oregon statute, permit- 
ting witness to refresh memory from 
memoranda written by witness at time 
facts were known to him, it was not 
error to permit physician, as witness 
for insured, to refresh his memory 
from letter relative to and written by 
physician some two years after exami- 
nation of the insured. Code Or.1930, § 
9-1907; Federal Rules of Civil Proced- 
ure, rule 43(a), 28 U.S.C.A. following 
section 723c; 38 U.S.C.A. § 445.—U. S. 
v. Smith, 117 F.2d 911. 

' p.C.Ky. In action by insurer to de- 
termine whether insured’s wife or in- 
sured’s mother and sister were entitled 
to proceeds of policies, the taking of 
wife’s deposition by the mother and 
sister, which deposition was filed of 
record on wife’s motion, constituted a 
“waiver” of wife’s incompetency under 
Kentucky statutes to testify in her own 
behalf concerning statements of, and 
transactions with deceased as respects 
matters covered by the deposition. 
Federal Rules of Civil Procedure, rules 
26, 30(f) (1), 43(a), 28 U.S.C.A. follow- 
ing section 723c; Civ.Code Prac.Ky. § 
606, subd. 2—Mutual Life Ins, Co. v. 
Green, 37 F.Supp. 949. 

Whether the taking of a deposition 
of a witness incompetent under the 
Kentucky statutes to testify to trans- 
actions with deceased person consti- 
tutes a “waiver” of such incompetency 
depends on whether the deposition was 
filed in the cause and was thereby 
made available for use, and when so 
taken and filed it has been ‘‘used” by 


the party taking it and such party 
thereby “waives” incompetency of de- 
ponent. Federal Rules of Civil Pro- 


cedure, rules 26, 30(f) (1), 48(a), 28 U. 
$.C.A. following section 7238c; Civ.Code 
Prac.Ky. § 606, subd. 2.—Mutual Life 
Ins. Co. v. Green, 37 F.Supp. 949. 
D.C.Mass. In action in federal court 
for the District of Massachusetts for 
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death of decedent resulting from mo- 
tor vehicle accident, Massachusetts 
law was required to be referred to in 
determining whether the court should 
compel plaintiff’s expert witness to give 
without compensation therefor his pro- 
fessional opinion to the defendants in 
view of federal rule. Federal Rules 
of Civil Procedure, rule 43, 28 U.S.C.A. 
following section 723¢c.—Boynton vy. R. 
Pas Tobacco Co., 36 F.Supp. 


The District Court has power un- 
der Massachusetts law to allow or to 
deny, in exercise of its discretion, de- 
fendants’ motion to require physician 
who was plaintiff’s expert witness, and 
whose deposition was taken by defend- 
ant, to give his expert opinion without 
compensation from defendant, and to 
order plaintiff to desist from advising 
physician not to give his opinion.— 
Boynton v. R. J. Reynolds Tobacco 
Co., 36 F.Supp. 593. 

In action for death of plaintiff’s in- 
testate resulting from motor vehicle 
accident, defendant’s motion for order 
directing physician who was plaintiff’s 
expert witness, to express his opinion 
by deposition, for the defendant with- 
out compensation, and ordering plain- 
tiff to desist from advising physician 
not to give his opinion, was denied in 
exercise of court’s discretion.—Boyn- 
ton vy. R. J. Reynolds Tobacco Co., 
36 F.Supp. 593. 

D.C.N.Y. An order directing parties 
to obey subpoenas duces tecum issued 
by the Secretary of Labor in an ad- 
ministrative proceeding under’ the 
Walsh-Healey Act may be granted in a 
summary proceeding, and it is not 
necessary to follow the federal rules 
controlling plenary actions. Wederal 
Rules of Civil Procedure, 28 U.S.C.A. 
following section 723c; Walsh-Healey 
Act, § 1 et seq., and § 5, 41 U.S.C.A. § 
35 et seq., and § 39.—Perkins v. Endi- 
ate Johnson Corporation, 37 F.Supp. 

‘The Secretary of Labor was not en- 
titled to a summary judgment directing 
a corporation ‘performing under gov- 
ernmental contracts and its secretary to 
obey subpoenas duces tecum issued by 
the Secretary of Labor under the 
Walsh-Healey Act, where corporation 
and its secretary contended that rec- 
ords sought did not cover factories or 
employees engaged in the performance 
of governmental contracts, since they 
were entitled to a hearing on that is- 
sue to satisfy the court that the Secre- 
tary of Labor had authority to inspect 
those records before ordering produc- 
tion. Walsh-Healey Act, § 1 et seq., 
and § 5, 41 U.S.C.A. § 35 et seq., and § 
39.—Perkins v. Endicott Johnson Cor- 
poration, 37 F.Supp. 604. 

Decision on a motion of the Secretary 
of Labor for an order directing com- 
pliance with subpoenas duces tecum by 
a corporation performing under govern- 
mental contracts and its secretary 
should not be made until after a hear- 
ing on issue whether records sought 
covered factories or employees engaged 
in the performance of governmental 
contracts. Walsh-Healey Act, § 1 et 
seq.,.and § 5, 41 U.S.C.A. § 35 et seq, 
and § 39.—Perkins v. Endicott John- 
son Corporation, 37 F.Supp. 604. 


D.C.N.Y. Where an order directed 
issuance of a subpena commanding 
witness to appear at trial of action in 
progress and directed that person sery- 
ing subpceena should tender $300 as 
necessary traveling expenses, subpoena 
was served but witness did not appear 
as commanded, it appeared that tender 
of $300 was made as required, and it 
did not appear that witness at time of 
service was physically unable to obey 
subpcena or that obedience would have 
seriously endangered his life or health, 
witness was not entitled to have order 
and subpcena set aside on grounds that 
no tender of the $300 was made, and 
that at time of service he was ill and 
unable to travel to place of trial. 28 
U.S.C.A. §§ 712, 713.—U. S. v. Schenck, 
40 W.Supp. 56, first case, motion denied 
40 F.Supp. 56, second case. 
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States Supreme Court from a_ state 
eourt, the Supreme Court knows as law 
only what was so known, to the state 
court.—Gallup v. Caldwell, 120 F.2d 
90, reversing 32 F.Supp. 711. 

The rule that federal courts in exer- 
cising original jurisdiction take judi- 
cial notice of the law of every state is 
not affected by the rule of Erie R. R. v. 
Tompkins.—Gallup v. Caldwell, 120 F. 
2d 90, reversing 32 F.Supp. 711. 

C.c.A.Mass. In action by _ United 
States against contractor for damages 
for failure to take over and prosecute 
construction contract to completion, ad- 
mission of photostats authenticated un- 
der the seal of the general accounting 
office was proper under Federal Rule 
relating to admission of copies of offi- 
cial records attested by officer having 
Jegal custody and accompanied with a 
certificate from such officer and simi- 
lar statute. Federal Rules of Civil Pro- 
cedure, rule 44, 28 U.S.C.A. following 
section, 723c; 28 U.S.C.A. § 661.—U. S. 
v. Conti, 119 F.2d 652. 

C.C.A.N.J. In action by insured’s 
wife as beneficiary under accident pol- 
icy to recover face amount thereof and 
as administratrix of insured’s estate to 
recover weekly benefit payments for 
insured’s disability from date of ac- 
cident to date of his death less amount 
previously paid, admission of answer 
of medical expert for plaintiff to hy- 
pothetical question which did not em- 

ody all of the testimony was not error 
where such testimony was admissible 
in New Jersey courts. Federal Rules of 
Civil Procedure, rule 438, 28 U.S.C.A. 
following section 723c.—Anzano v. Met- 
ropolitan Life Ins. Co. of New York, © 
118 F.2d 430, affirming 32 F.Supp. 417. 

C.C.A.N.Y. In action to cancel cer- 
tificate of citizenship on ground that 
it was fraudulently procured in that in 
respondent’s declaration of intention 
and petition for naturalization respond- 
ent, who entered United States from 
Poland, gave a false name and stated 
that he.was unmarried, an exhibit con- 
sisting of a translation of testimony 
given in an ex parte proceeding in a 
Polish court by a woman who swore 
that. she was respondent’s wife, after 
identifying photograph attached to a 
copy of respondent’s certificate of na- 
turalization, and by a man who swore 
that he was present at respondent’s 
marriage was incompetent as evidence. 
Immigration Act of 1906, §§ 4, 15, 27, 
8 U.S.C.A. §§ 373, 379, 405, 409.—U. S. 
v. Grabina, 119 F.2d 868. 

In action to cancel certificate of citi- 
zenship on ground that it was fraudu- 
lently procured, a document consisting 
of an extract from Polish marriage rec- 
ords was incompetent as_ evidence, 
where extract was certified by mayor 
of a Polish township and certificate on 
document by United States vice consul 
at Warsaw did not certify that mayor 
was the lawful custodian of record of 
which document was an extract. Im- 
migration Act of 1906, §§ 4, 15, 27, 8 
U.S.C.A. §§ 3878, 379, 405, 409; Fed- 
eral Rules of Civil Procedure, rule 44, 
28 U.S.C.A. following section 728¢c; 28 
U.S.C.A. § 695¢e—U. S. v. Grabina, 119 
F.2d 863. 

In action to cancel respondent’s cer- 
tificate of citizenship on ground that 
it was fraudulently procured, objection 
to admissibility of an exhibit consist- 
ing of a document respecting Polish 
marriage records on ground that ex- 
hibit was an extract of a certificate and 
was not a certified copy of a certificate 
or a photostat of it was suflicient. 
Immigration Act of 1906, §§ 4, 15, 27, 8 
U.S.C.A. §§ 378, 379, 405, 409; Federal 
Rules of Civil Procedure, rule 44, 28 
U.S.C.A. following section 728c; 28 U. 
eae 695e.—U. S. v. Grabina, 119 F. 


Where, according to testimony of ex- 
pert on Polish law, a document of rec- 
ord in Poland respecting respondent’s 
alleged marriage consisted of a declara- 
tion by certain persons, who signed the 
record, of the fact of marriage, a copy 
of document should have included a 
copy of signatures of declarants in or- 
der to render copy admissibJe in ac- 
tion to cancel respondent’s certificate 
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of citizenship on ground that it was 
fraudulently procured. Immigration 
Act of 1906, §$ 4, 15, 27, 8 U.S.C.A. 
.§§ 3873, 879, 405, 409; Federal Rules 
of Civil Procedure, rule 44, 28 U.S.C.A. 
following section 728¢c; 28 U.S.C.A. § 
€95e.—U. S. v. Grabina, 119 F.2d 863. 
* Documentary evidence was not neces- 
sarily conclusive in action to cancel 
respondent’s certificate of citizenship. 
immigration Act of 1906, §§ 4, 15, 27, 
8 U.S.C.A. §§ 378, 379, 405, 409.—U. S. 
v. Grabina, 119 F.2d 863. 

In action to cancel certificate of citi- 
zenship on ground that it was fraudu- 
lently procured, testimony by an expert 
on Polish law that a document con- 
sisting of an alleged extract from Po- 
lish marriage records would have been 
received in Polish courts as competent 
evidence of respondent’s marriage was 
irrelevant in determining admissibility 
of document, since admissibility of evi- 
dence was determined by law of Unit- 
ed States. Immigration Act of 1906, 
§§ 4, 15, 27, 8 U‘S.C.A. §§ 373, 379, 405, 
409.—U. S. v. Grabina, 119 F.2d 863. 

D.C.1.. In action to enjoin arrests 
and prosecutions of members of Je- 
hovah’s Witnesses under Illinois stat- 
ute, evidence held to show that defend- 
ants did not threaten or intend to 
arrest plaintiffs unless literature dis- 
tributed violated statute, that defend- 
ants’ acts were official acts performed 
in honest belief that statute was vio- 
lated, and that plaintiffs would not 
suffer extensive injury by enforcement 
of the statute pending final hearing. 
Smith-Hurd Stats.Ill. c. 38, § 471; U.S. 
C.A.Const. Amend, 14.—Bevins  v. 
Prindable, 39 F.Supp. 708. ie 

D.C.lowa. The Federal Rules of Civil 
Procedure are inclusive of the subject 
of burden of proof and exclusive of 
resort to the Rules of Procedure which 
may prevail in state courts, and the 
requirement that affirmative defenses 
must be proved by the party urging 
them demands the ine ticabion in the 
rule making contributory negligence 
and other matters affirmatiwe defenses 
that the burden rests on the defendant. 
Federal Rules of Civil Procedure, rule 
8(c), 28 U.S.C.A. following section 723c. 
—Kellman v. Stoltz, 1 F.R.D. 726. 

D.C.Mo. Federal court judges who 
are called on to find the facts may draw 
necessary and obvious inferences.—U. 
S. v. Pendergast, 39 F.Supp. 189. 

D.C.Pa. Polish birth records certi- 
fied by Polish officials and vice con- 
sul of the United States at Warsaw, 
Poland, in conformity with Federal 
Rules of Civil Procedure and statute 
were properly admitted in evidence over 
objection that there was no record of 
the law under which the records were 
kept or that the person making them 
was the custodian of the records at the 
time the entry was made or that he was 
required by law to keep such records. 
Federal Rules of Civil Procedure, rule 
44, 28 U.S.C.A. following section 723c; 
28 U.S.C.A. § 695e—New York Life 
Ins. Co. v.. Aronson, 38 F.Supp. 687. 
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C.C.A.Hawaii. Under statute provid- 
ing that courts of the United States 
“may” grant a ‘‘dedimus potestatem” 
to take depositions according to com- 
mon usage, the granting of an applica- 
tion for dedimus potestatem is left to 
the discretion of the court. 28 U.S.C.A. 
§ 644.—Wong Yim v. U. S.. 118 F.2d 
667, certiorari denied 61 S.Ct. 1112, 313 
U.S. 589, 85 L.Ed. —. 

The discretion of federal court to 
grant a dedimus potestatem to take dep- 
ositions according to common usage 
may be exercised only in a case where 
it is necessary in order to prevent a 
failure or delay of justice. 28 U.S.C.A. 
§ 644.—Wong Yim v. U. S., 118 F.2d 
667, certiorari denied 61 S.Ct, 1112, 313 
U.S. 589, 85 L.Ed. 

In prosecution for conspiring to vio- 
late the statute relating to importation 
of narcoties and for violating such 
statute, denial of application for de- 
dimus potestatem to take depositions of 
a person to whom defendant had sent 
money for his sister-in-law and of the 
sister-in-law for purpose of showing 
meaning of telegram which the sister- 
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in-law had cabled to the defendant was 
not error, since the dedimus potestatem 
of either witness or both would not 
prevent a failure or delay of justice. 
Narcotic Drugs Import and Export Act 
$2, 21 UlSiCL Al § 745) 628) UES CLASS 
644.—Wong Yim v. U. S.,-118 F.2d 667. 


Certiorari denied 61° S.Ct. 1112, 313 
U.S. 589, 85 Led. —. 
D.C.D.C. Where defendant was 


charged with violating McCormack Act 
requiring agent of a foreign principal 
who undertakes to disseminate foreign 
political propaganda in the United 
States to register with Secretary of 
State, discretion of the District Court 
in ruling on defendant’s motion for is- 
suance of Letters Rogatory addressed 
to Appropriate Judicial Authority in 
Germany for purpose of taking on be- 
half of defendant, deposition of a 
German National who was the alleged 
principal of the defendant, should be 
exercised in light of Congressional pur- 
pose in enacting act and in view of ex- 
isting world conditions, and particular- 
ly the known existing relations between 
the United States and the German Goy- 
ernment. McCormack Act, § 1 et seq., 
22 U.S.C.A. § 233a et seq.—U. S. v. 
Auhagen, 39 F.Supp. 590. 

Where defendant was charged with 
violating the McCormack Act requiring 
agent of foreign principal who under- 
takes to disseminate foreign political 
propaganda in the United States to 
register with the Secretary of State, de- 
fendant’s motion, seeking issuance of 
Letters Rogatory addressed to Appro- 
priate Judicial Authority in Germany 
for purpose of taking on behalf of de- 
fendant, the deposition of German Na- 
tional who was alleged to be defend- 
ant’s pine Pal was denied by the Dis- 
trict Court in exercise of its discre- 
tion. McCormack Act, § 1 et seq., 22 
U.S.C.A. § 233a et seq.—U. S. v. Au- 
hagen, 39 F.Supp. 590. 

Where defendant was charged with 
violating McCormack Act, requiring the 
agent of a foreign principal who under- 
takes to disseminate foreign political 
propaganda in the United States to reg- 
ister with the Secretary of State, de- 
fendant’s motion for issuance of Letters 
Rogatory addressed to Appropriate Ju- 
dicial Authority in Germany for pur- 
pose of taking on behalf of defendant 
deposition of a German National who 
allegedly was defendant’s principal, 
which was filed on eve of trial date 
which had been previously agreed to by 
counsel for defendant, came too late and 
was denied. McCormack Act, § 1 et 
seq., 22 U.S.C.A. § 233a et seq.—uw. S. 
v. Auhagen, 39 F.Supp. 590. 

D.C.La. ‘Letters rogatory” are the 
medium whereby one country, speaking 
through one of its courts, requests an- 
other country, acting through its own 
courts and by methods of court pro- 
eedure peculiar thereto and entirely 
within the latter’s control, to assist the 
administration of justice in the former 
country, and such request is usually 
granted by reason of the comity exist- 
ing between nations in ordinary peace- 
ful times.—The Signe, 37 F.Supp. 819. 

A District Court of the United States, 
whose authority is derived from the 
Constitution and the acts of Congress 
should not issue letters rogatory ad- 
dressed to the Supreme Court of the 
Russian Soviet Federated Socialist Re- 
public, Moscow, U.S.S.R., to take the 
deposition of libelant, a resident of Hs- 
tonia, the absorption of which into the 
Union of Soviet Socialist Republics has 
not been recognized by the United 
States.—The Signe, 37 F.Supp. 819. 

D.C.Mass. Where plaintiff did not 
appear at hearing on plaintiff’s written 
motion that District Court order that 
deposition of third party be not taken 
by defendant, and defendant appeared, 
motion was denied. Rules of Civil 
Procedure for District Courts, rule 30 
(b), 28 U.S.C.A. following section 7238c, 
—Boynton v. R. J. Reynolds Tobacco 
Co., 1 F.R.D. 452. 

D.C.N.Y. In action by motion pic- 
ture producer based on alleged breach 
of contract by distributor, where cer- 
tain parties in addition to distributor 
were joined as defendants, but no re- 
lief was demanded against them, and 
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their interests were severable and not 
adverse, complaint would be dismissed 
as to such defendants, in absence of 
objection by distributor.—Samuel Gold- 
wyn, Inec., v. United Artists Corpora- 
tion, 35 F.Supp: 633. 

Under rule providing for depositions 
pending action, examination may be 
had of any witness or party regarding 
any relevant matter not privileged. 
Federal Rules of Civil Procedure, rule 
26, 28 U.S.C.A. following section 723c. 
—Samuel Goldwyn, Inc., v. United 
Artists Corporation, 35 F.Supp. 633. 

The dismissal of complaint ag to 
certain defendants did not deprive 
plaintiff of right to obtain their depo- 
sitions pending action. Federal Rules 
of Civil Procedure, rule 26(a), 28 U.S. 
C.A. following section 723c.—Samuel 
Goldwyn, Ine., v. United Artists Cor- 
poration, 35 F.Supp. 633. 

The fact that party moving for tak- 
ing of depositions may have knowl- 
edge of the existence of some or all of 
the facts sought will not prevent the 
examination, if otherwise proper. Wed- 
eral Rules of Civil Procedure, rule 26 
(a), 28 U.S.C.A. following section 723c. 
—Samuel Goldwyn, Inc., v. United 
Artists Corporation, 35 F.Supp. 633. 

The fact that information sought by 
depositions may later be obtained by 
interrogatories is not a valid objection 
to taking of the deposition. Federal 
Rules of Civil Procedure, rule 26(a), 
28 U.S.C.A. following section 723¢.— 
Samuel Goldwyn, Ine., v. United Artists 
Corporation, 35 F.Supp. 633. 

In action by motion picture pro- 
ducer based on alleged breach of con- 
tract by distributor, where examina- 
tion of resident of Great Britain who 
was in the United States on business 
was sought by motion to take deposi- 
tions, and it appeared that testimony 
of such resident might be both relevant 
and important, motion would be 
granted, and question of the admissi- 
bility of such testimony deferred until 


trial. Federal Rules of Civil Proce- 
dure, rule 26(a), 28 U.S.C.A. follow- 
ing section 7238¢c.—Samuel Goldwyn, 


Ine., v. United Artists Corporation, 35 
F.Supp. 633. 

D.C.N.Y. ‘Privileged matter” is ex- 
empted by the federal rules from ex- 
amination under deposition but the 
privilege may be waived under certain 
circumstances. Federal Rules of. Civil 
Procedure, rule 26(b), 28 U.S.C.A. fol- 
lowing section 723¢c.—Brockway Glass 
wea v. Hartford-Empire Co., 36 F.Supp. 

70. ‘ 
A motion by plaintiff to restrict scope 
of deposition which defendant proposed 
to take, on ground that matters men- 
tioned in notice of deposition were 
privileged communications between at- 
torney and client, would be denied in 
so far as motion sought to preclude in- 
quiry by defendant as to the existence 
of any memoranda or letters written 
by individuals named in the notice, 
provided the inquiry related to memo- 
randa or letters written prior to in- 
stitution of action and provided that 
the letters or communications were 
relevant. Federal Rules of Civil Pro- 
cedure, rules 26(b), 30(b), 34, 28 U.S. 
C.A. following section 723¢c——Brockway 
Glass Co. v. Hartford-Hmpire Co., 36 
F.Supp. 470. 

Testimony sought by deposition must 
be relevant and material to the issues 
involved. Federal Rules of Civil Pro- 
cedure, rule 26(b), 28 U.S.C.A.  fol- 
lowing section 723¢c.—Brockway Glass 
we vy. Hartford-Empire Co., 36 F.Supp. 
In action against patentee and in- 
fringers to recover damages for fraud 
inducing owner of allegedly anticipat- 
ing devices to release infringers from 
agreement under which owner had 
agreed to furnish infringers with tes- 
timony supporting their defense to ac- 
tion against them by patentee, the pat- 
entee was entitled to establish if it 
eould that agreement was void though 
it was not a party thereto.—Brockway 
Glass Co. v. Hartford-Empire Co., 36 
¥K.Supp. 470, 

In action against patentee and in- 
fringers to recover damages for fraud 
inducing owner of allegedly anticipat- 
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vices to release infr 
r agreement with owner, where pat- 
sought depositions regarding the 
ices and regarding testimony given 
a prior suit by certain owner’s em- 
yees, patentee would not be entitled 
‘inquire as to falsity of the testi- 

but would be limited to inquiry 
rding knowledge by owner’s of- 
s of the falsity of that testimony 
en it was given and inquiry with re- 
et to the devices would be limited 
» the specific things sought to_ be 
ought out. Federal Rules of Civil 
eedure, rules 26(b), 30(b), 28 U.S. 
C.A. following section 723¢.—Brockway 
Glass Co. v. Hartford-Empire Co., 36 
F.Supp. 470. 
In action to recover damages for 

in procuring release from an 
‘reement, where it did not appear 
hen fraud was discovered, a motion 
plaintiff to restrict scope of dep- 
tions proposed by defendant on 
und that particular inquiry could 
y be to establish a defense barred 
‘by laches and limitations did not raise 
issue which could be determined on 
motion, since limitations would be- 
to run from time when fraud was 
scovered and the same might apply 
laches under the facts. Federal 
Civil Procedure, rules 26(b), 

U.S.C.A. following section 
Brockway Glass Co. v. Hartford- 
ipire Co., 36 F.Supp. 470. ' 
.C.N.Y. Where much © testimony 
as taken on particular matter by dep- 
sitions, court should not be required, 
n objections to admission of the dep- 

ons, to pass on competency of 
h question within rule governing 
competency, but such a separation 
ald be made in final consideration of 
case.—New Wrinkle vy. Fritz, 37 

p. 922. 

-D.C.N.Y. Where defendants’ motion 
to dismiss complaint was granted, mo- 
on to take depositions was denied.— 
ro Hall Corporation v. General Mo- 
Corporation, 37 F.Supp. 999. 
..C.N.Y. A motion for leave to take 
depositions of parties and witnesses 
issue joined and for an order for 
ssuance of subpoenas and the pro- 
ection and copying of documents was 
d in view of new federal rules 
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ying of documents. Rules of Civil 
ocedure for District Courts, rules 26 
34, 45, 28 U.S.C.A. following sec- 
723¢c.—Brach v. MacFadden Pub- 
moras 1 F.R.D. 445. 

».O.N.Y. Where plaintiff’s deposi- 
n, taken for purpose of perpetuating 
estimony before issue was joined, in 
entirety answered all that was ma- 
ial in examination subsequently 
proposed by motion to take plaintiff’s 
ot: and was supplemented by 
of particulars, subsequent deposi- 
n would not be allowed, though 
ny of the previous answers were 
ot responsive. Rules of Civil Pro- 
ure for District Courts, rule 26, 28 
C.A. following section 723¢.—Welty 
Clute, 1 F.R.D. 446. 


Though bill of particulars does not 
take the place of a deposition taken 
under federal court rules, the particu- 
rs stated become part of the com- 
_plaint, and, if this is specific as to 
certain matters, deposition as to such 
-imatters is unnecessary. Rules of Civil 
Procedure for District Courts, rule 26, 
28 U.S.C.A. following section 723¢c.— 
Welty v. Clute, 1 F.R.D. 446. 
D.C.N.Y. Ina suit by receivers of the 
New York assets of a foreign bank, 
estions on the taking of a deposition 
seeking to ascertain the dates of re- 
ainer of the witness’ firm as attorneys 
fora ereditor of the bank, did not in- 
-volve any cgnfidential communication, 
and should be answered. Federal Rules 
of Civil Procedure, rules 26, 37, 28 U.S, 
C¢.A. following section 723¢c.—Steingut 
v. Guaranty Trust Co. of New York, 1 
B.R.D. 723. 

_ In a suit by receivers of the New 
York assets of a foreign bank, where the 
constitutionality of the state statute 
authorizing such a suit was challenged 
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rather than a general bill, questions on 
the taking of a deposition inquiring as 
to the part played by the witness in the 
drafting of the bill and in advocating 
it before the Legislature were retevant, 
and should be answered. Civil Practice 
Act N.Y. § 977-b; Federal Rules of Civ- 
il Procedure, rules 26, 30(b), 37, 28 U.S. 
C.A. following section 723c; Const.N.Y. 
art. 1, §§ 6, 11; U.S.C.A.Const. Amend. 
14, § i.—Steingut v. Guaranty Trust Co. 
of New York, 1 F.R.D. 723. 

Under the, federal practice, the scope 
of an examination in the taking of a 
deposition is not restricted to matters 
material to the issues, or to testimony 
admissible in evidence, but extends to 
all matters, not privileged, relevant to 
the subject matter involved in the ac- 
tion. Federal Rules of Civil Procedure, 
rule 26(b), 28 U.S.C.A. following sec- 
tion 723¢c.—Steingut v. Guaranty Trust 
Co. of New York, 1 F.R.D. 7238. 

D.C.N.Y. If the parties desire to be 
relieved of such restraints as the Fed- 
eral Rules impose and so stipulate in 
writing, depositions may be taken be- 
fore any person at any time or place 
upon any notice and in any manner; 
otherwise, depositions must be taken 
only in accordance with the rules. Fed- 
eral Rules of Civil Procedure, rule 26 
(a), 29, 28 U.S.C.A, following section 
723¢c.—Spaeth v. Warner Bros. Pictures, 
a1 At bea Dee): 

After issue joined, the testimony of 
any person, whether a party or not, 
may be taken at the instance of any 
party upon oral examination. Federal 
Rules of Civil Procedure, 28 U.S.C.A. 
following section 723¢.—Spaeth y. War- 
ner Bros. Pictures, 1 F.R.D. 729. 

The attendance of persons other than 
parties can be compelled for purposes 
of depositions by use of subpoena as 
provided in rule 45. Federal Rules of 
Civil Procedure, rule 45, 28 U.S.C.A. 
following section 723¢c.—Spaeth y. War- 
ner Bros. Pictures, 1 F.R.D. 729. 

The notice to take the deposition of 
any person upon oral examination must 
state the time and place, name and ad- 
dress of each person to be examined if 
known, and, if the name is unknown, a 
general description sufficient to identi- 
fy him or the particular class or group 
to which he belongs, and reasonable no- 
tice in writing must be given to every 
other party so that the deponent may be 
cross-examined as provided in rule 26 
(c). Federal Rules of Civil Procedure, 
rule 26(c), U.S.C.A. following sec- 
tion 723¢c.—Spaeth v. Warner Bros. Pic- 
tires, eRe Ds a2. 

It is not necessary to particularize 
the subject matter of the examination 
in notice to take deposition, and it 
should not be done, but a motion may 
be made before the date of the examina- 
tion under rule 30(b) or after the ex- 
amination is commenced under rule 30 
(d), for the relief therein provided. 
Federal Rules of Civil Procedure, rule 
30(b, d), 28 U.S.C.A. following section 
723c.—Spaeth v. Warner Bros. Pictures, 
Bi i hal) BS er) 

A corporation must be examined by 
a designated officer or officers, and it 
is necessary to keep in mind the dis- 
tinction between an officer as represent- 
ing a party and any other person not 
a party.—Spaeth v. Warner Bros. Pic- 
tures, 1 F.R.D. 729. 


Depositions of witnesses upon writ- 
ten interrogatories may be taken under 
rule 381, Federal Rules of Civil Pro- 
cedure, rule 31, 28 U.S.C.A. following 
section 723c.—Spaeth v. Warner Bros. 
Pictures, 1 F.R.D, 729, 


D.C.N.Y. Where there was reason to 
believe that defendant might leave ju- 
risdiction of the District Court, thus 
rendering a future attempt to take his 
deposition difficult, defendant’s motion 
to vacate notice to take deposition pur- 
suant to federal rule was denied, even 
though defendant was technically cor- 
rect in objecting to the notice on 
ground that it was premature because 
not in compliance with provision of the 
rule that examination before answer 
may be had only on leave of court, 
Ivederal Rules of Civil Procedure, rules 
26, 30(b), 28 U.S.C.A. following seec- 


nd that the title of the bill 
did not disclose that it was a private 


notice for taking depositions, and an- 
swer seeking limitation of the pe aat 
mentary evidence and depositions cou 
be treated as motion for order protect- 
ing the deponent, where both sides de- 
sired that the issues involved be dis- 
posed of and the facts pleaded and 
conceded made such: action possible. 
Federal Rules of Civil Procedure, rules 
80(a,b), 45(d) (1), 28 U.S.C.A. follow- 
ing section 723c.—Application of Zenith 
Radio Corporation, 1 F.R.D. 627. - 

That examination would be conducted 
in such manner as: unreasonably to an- 
noy, embarrass, or oppress deponent 
was proper ground for motion for an 
order for protection of deponent, as 
well as for motion to terminate or 
limit examination of deponent if it 
were actually in progress. Federal 
Rules of Civil Procedure, rule 30(b, d), 
28 U.S.C.A. following section 723¢c.— 
Application of Zenith Radio Corpora- 
tion, 1 F.R.D. 627. 

The mere fact that a deponent may 
be annoyed, embarrassed, or oppressed 
by necessity of giving evidence. is not 
sufficient to move federal court to lim- 
it the scope of inquiry, and deponent 
has no redress unless the annoyance, 
embarrassment, or oppression will be 
unreasonable. Federal Rules of Civil 
Procedure, rule 30(b,d), 28 U.S.C.A. 
following section 723¢c.—Application of 
Zenith Radio Corporation, 1 F.R.D. 627. 

Even very slight inconvenience to de- 
ponent would be unreasonable and de- 
ponent would be entitled to- protection 
against it by limiting scope of inquiry 
if there was no occasion whatever for 
it and it could be of no benefit to the 
party seeking it. Federal Rules of Civ- 
il Procedure, rules 80(a,b), 45(d) (1), 
28 U.S.C.A. following section 723¢e.—Ap- 
plication of Zenith Radio Corporation, 
1 F.R.D. 627. f 

In determining whether to limit 
scope of inquiry directed to licensee of 
radio patent concerning prices received 
by licensee on sales to particular cus- 
tomer, court would not determine that 
such information was irrelevant in ac- 
tion by party seeking the information 
against the patentee for breach of con- 
tract to give license. Federal Rules of 
Civil Procedure, rules 30(b), 45(d) (1), 
28 U.S.C.A. following section 723¢c.—Ap- 
plication of Zenith Radio Corporation, 
1 F.R.D. 627. ‘ 

Generally, the degree of relevancy of 
evidence sought is a problem for the 
trial court and not the auxiliary court 
in determining whether to limit scope 
of inquiry directed to one not a party. 
Federal Rules of Civil Procedure, rules 
30(b), 45(d) (1), 28 U.S.C.A. following 
section 728¢c.—Application of Zenith 
Radio Corporation, 1 F.R.D. 627. 

Unless it plainly appears that evi- 
dence sought by deposition can have no 
possible bearing upon the issue, degree 
of its probative value cannot be consid- 
ered as an element in determining 
whether embarrassment to the depon- 
ent is unreasonable, as ground for lim- 
iting scope of inquiry. Wederal Rules 
of Civil Procedure, rules 30(b), 45(d) 
(1), 28 U.S.C.A. following section 723c. 
—Application of Zenith Radio Corpo- 
ration, 1 F.R.D. 627. 


Compelling a witness to disclose in- 
formation which could be obtained 
from any one of a number of other 
people cannot be said to be unreason- 
ably oppressive so as to require limit- 
ing scope of inquiry, even though such 
witness is in a strategic position which 
may cause the party to desist alto- 
gether rather than seek the information 
from the other person. Federal Rules 
of Civil Procedure, rules 30(b), 45(d) 
(1), 28 U.S.C.A. following section 723¢. 
—Application of Zenith Radio Corpora- 
tion, 1 F.R.D. 627. 


A party who has to pag suce. evidence © 


should not be limited in his choice 
among a number of sources, as affect- 
ing right to take deposition and obtain 
subpoena compelling production of 


against one not a party to or interest- — 
ed in the action, could be treated_as a_ 


a 
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documentary evidence, by fact that wit- 
uess whom he selects would prefer to 
have him go somewhere else or has rea- 
son to think that he may give up the 
quest if compelled to go somewhere 
else. Federal Rules of Civil Procedure, 
rules 30(b), 45(d)(1), 28 U.S.C.A. fol- 
lowing section 723e.—Application. of 
omen Radio Corporation, 1 F.R.D. 

27. 

One suing patentee for damages 
caused by breach of agreement to grant 
license was entitled to take deposition 
of licensee’s officers, and to subpoena to 
compel production of documentary 
evidence, directed to licensee, only to 
the extent of showing number of radio 
sets sold by licensee to particular cus- 
tomer, type and construction of such 
sets, and prices at which they were 
sold, as tending to show damages from 
refusal to grant license. Federal Rules 
of Civil Procedure, rules 80(b), 45(d) 
(1), 28 U.S.C.A. following section 723c. 
—Application of Zenith Radio Corpo- 
ration, 1 F.R.D. 627. 

D.C.Pa. The federal rules for dis- 
covery and depositions when properly 
used place the pleader’s information al- 
most entirely within control of oppos- 
ing party, and make surprise at trial 
almost impossible, so that bills of par- 
ticulars are no longer necessary to limit 
and define the issues. Federal Rules of 
Civil Procedure, rules 26-37, 28 U.S.C.A. 
following section 723¢e.—Clark Door Co. 
v. Yeager, 1 F.R.D. 770. 

D.C.Tex. Under Federal Rule of 
Civil Procedure requiring rules to be 
construed to secure just, speedy, and 
inexpensive determination of every 
action, depositions may be taken on 
motion for new trial. Federal Rules 
of Civil Procedure, rules 1, 43(e), 59 
(a), subd. 2, 28 U.S.C.A. following sec- 
tion 723c.—Elliott v. United HEmploy- 
ers Casualty Co., 35 F.Supp. 781... 
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C.C.A.Ariz. In railroad’s action for 
declaratory judgment that Arizona 
Train Limit Law was unconstitutional, 
Where railroad sought to show pres- 
ence of a substantial controversy with- 
in jurisdiction of federal courts by 
record of pre-trial conference, record 
did not support railroad’s contention 
that amended order striking provisions 
in previous order concerning defend- 
ant’s admission of allegations in com- 
plaint was erroneous. Rev.Code Ariz. 
1928, § 647; Jud.Code § 274d, 28 U. 
S.c.A. § 400.—Southern Pac. Co. v. 
Conway, 115 F.2d 746. | 

C.C.A.Ark. The question presented 
by motion to direct a verdict for de- 
fendant was whether a cause of action 
had been proved, which was a question 
of substantive law controlled by deci- 
sions of the State where action was 
tried.—Clay County Cotton Co. vy. Home 
Life Ins. Co. of New York, 113 F.2d 
856. 


C.C.A.Ark. In action by bus com- 
pany for an injunction to enjoin one, 
who recovered judgment in state court 
for injuries allegedly caused by com- 
pany’s bus, and his attorneys from 
collecting judgment in state court, or, 
in alternative, for damages, trial court 
did not abuse its discretion in refus- 
ing jury trial upon issue of injunc- 
tion, especially where it did not ap- 
pear that company served its demand 
for jury trial upon other parties to the 
suit or that it indorsed such demand 
upon its pleadings as provided in 
Rules of Civil Procedure.’ Rules of 
Civil Procedure for_ District Courts, 
rule 38(b, d), 28 U.S.C.A. following 


section 723c.—Missouri Pac, Transp. 
Co. v. George, 114 F.2d 757. 
C.C.A.11]. Passing on _ applications 


for excuse from jury service is a mat- 
ter for the trial judge in the exercise 
of his discretion.—U. S. v. Meyer, 113 
¥.2d 387. 

Where the District Court excused 
several summoned jurors and issued an 
order for five additional jurymen with- 
out naming them, and it did not appear 
how the men summoned were found or 
in what manner they were served, but 
they were ordered produced in compli- 
ance with statute providing for the re- 
turn of jurymen from bystanders by 


i 
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the marshal in order that sufficient 
veniremen might be on hand, the pro- 
cedure was proper in the interest of 
saving time. Jud.Code, § 280, 28 U.S. 
ae § 417.—U. S. v. Meyer, 113 F.2d 


The trial court may issue a special 
venire in anticipation that the regular 
venire is likely to be exhausted under 
statute providing that when from chal- 
lenges or otherwise there is not a petit 


jury, the marshal by order of the court . 


may return jurymen from bystanders 
sufficient to complete the panel. Jud. 
Code, § 270, 28 U.S.C.A. § 417.—U. S. 
v. Meyer, 113 F.2d 387. 

Persons called from their business 
places for jury service as soon as they 
came into court became “bystanders” 
within statute providing that when 
from challenges or otherwise there is 
not a petit jury, the marshal by order 
of the court may return jurymen from 
bystanders sufficient to complete the 
panel. Jud.Code, § 280, 28 U.S.C.A. § 
417.—U. S. v. Meyer, 113 F.2d 387. 

Errors in the manner of drawing a 
jury must be presented by challenge to 
the array before or, at the latest, at 
the time of the examination of the jury. 
—U. S. v. Meyer, 113 F.2d 387. 

A party complaining of errors in the 
manner of drawing a jury must be 
diligent and must call the irregulari- 
ties to the court’s attention immediate- 
ly, and his failure to do so is fatal to 
his challenge, and he cannot thereafter 
present to the court an objection that 
might have been earlier discovered and 
seasonably presented.—U, S. v. Meyer, 
113 F.2d 387. 

In a proceeding by the United States 
to condemn land in Illinois, neither un- 
der Illinois nor federal law was it 
necessary that the jury be composed of 
CPanel SI S. v. Meyer, 113 F.2d 


C.C.A.Il]. Where reviewing court va- 
cated judgment for plaintiff on ground 
of insufficiency of evidence, action of 
court in reversing and remanding with 
directions to dismiss on the merits 
without remanding for a new trial, did 
not deny plaintiff the constitutional 
right to trial by jury, where, within 
ten days after reception of verdict for 
plaintiff, defendant filed motions, one 
to set aside the verdict and for a new 
trial, and the other to set aside the 
verdict and enter judgment notwith- 
standing the verdict, and both were 
denied and judgment entered on the 
verdict, since, by such action defend- 
ant reserved its right under the Rule 
of Civil Procedure relating to reserva- 
tion of a decision on a motion for a 
directed verdict so that it was en- 
titled to direction of judgment without 
a new trial. Rules of Civil Procedure, 
rule 50(b), 28 U.S.C.A. following sec- 
tion 723c.—Brunet v. S. S. Kresge Co., 
115 F.2d 7138. 

C.C.A.l11. In action by beneficiary 
on life policy, where insurer admitted 
that beneficiary had established a 
prima facie case and sought to over- 
come prima facie case by showing that 
delivery of policy to insured was con- 
ditional, burden was upon insurer to 
overcome the admitted prima _ facie 
ease, and trial court properly permit- 
ted insurer to open and close the argu- 
ment.—Silver v. New York Life Ins. 
Co., 116 F.2d 59. 

©.C.A.I1]1. A much more liberal rule 
prevails in federal courts with respect 
to comments on evidence by trial judge 
than prevails in Illinois state courts.— 
Chapman -v. Alton R. Co., 117 F.2d 669. 

C.C.A.Kan. The refusal to continue 
trial of action for death of motorist 
who collided with truck until truck 
owner’s insurer could obtain deposi- 
tions of absent witnesses was not error 
where some of evidence sought to be 
introduced was merely corroborative 
of testimony introduced and it did not 
appear that trial court as trier of facts 
would have reached a different conclu- 
sion if absent witnesses had testified.— 
National Mut. Casualty Co. of Tulsa, 
Okl., v. Eisenhower, 116 F.2d 891, 

C.C.A.La. Motion for a rehearing was 
properly denied where there was no 
newly discovered evidence and aflidavit 
alleging crippled condition at time of 
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signing agreement compromising law 
Suits, and financial burden imposed on 
movant in supporting those dependent 
upon her did not show mental incom- 
petency to contract or change the con- 
flict in the evidence as to what had 
occurred at time of signing compromise 
agreement. Civ.Code la. arts. 3071, 
38078.—Drake v. General Finance Corpo- 
ration of Louisiana, 119 F.2d 588. 

C.C.A.La. The scintilla rule does not 
obtain in federal courts, and when- 
ever evidence so clearly predominates 
in favor of one party that trial judge, 
in exercise of his discretion, would 
be obliged to grant a new trial, if jury 
rendered a verdict in favor of the 
other party, it is his duty to direct a 
verdict.—Daroca v. Metropolitan Life 
Ins: .Co.,<221) W.2d. 917: 

C.C.A.Md. On defendant’s motion for 
a directed verdict, the evidence must 
be taken in. the light most favorable to 
plaintiff—Conowingo Power Co. Vv. 


State of Maryland, to Use of Marshall, 


120 F.2d 870. : 

€.C.A.Md. Any errors in charge 
which could not have affected the re- 
sult could not justify the granting of 
a new trial.—Conowingo Power Co. v. 
State of Maryland, to Use of Marshall, 
120 F.2d 870. ; 

C.C.A.Miss. A motion by plaintiffs 
for voluntary nonsuit, after motion for 
directed verdict had been made and 
argued, and the court had announced 
its intention to direct a verdict for de- 
fendant, was addressed to the court’s 
sound discretion and refusal to permit 
a nonsuit after trial had proses 
that far was not an abuse of such dis- 
cretion. Rules of Civil Procedure for 
District Courts, rule 41(b), 28 U.S.C.A. 
following section 723c.—Hvans v. Teche 
Lines, 112 F.2d 933. 

C.C.A.Miss. In federal court case in 
which law of Louisiana governed, there 
was no error in District Court’s use 
of common-law terms relating to bail- 
ment instead of civil-law terms in 
writing his conclusions of law, where 
principles of bailment were contained 
in various articles of Louisiana codes, 
although bailment was not specifically 
mentioned therein.—Lancaster y. Jor- 
dan Auto Co., 121 F.2d 912. ; 

C.C.A.Mo. On defendant’s motion for 
directed verdict, plaintiff’s testimony 
must be accorded all reasonable in- 
tendments and inferences favorable to 
plaintiff—Johnston v. Hawkinson, 119 
F.2d 110. 

C.C.A.N.J. In action by insured’s 
wife as beneficiary under accident pol- 
icy to recover face amount thereof 
and as administratrix of insured’s es- 
tate to recover weekly benefit payments 
for insured’s disability from date of ac- 
cident to date of his death less amount 
previously paid, refusing to permit in- 
surer to offer additional testimony with 
regard to laboratory procedure in hos- 
pital where insured had died was not 
an abuse of discretion where testimony 
was offered after both sides had rested. 
—Anzano vy. Metropolitan Life Ins. Co. 
of New York, 118 F.2d 430, affirming 
32 F.Supp. 417. 


C.C.A.N.M. The question of seques- 
tration of witnesses rests in discretion 
of trial court.—Baltimore American 
Ins. Co. of New York vy. Pecos Mer- 
cantile Co., 122 W.2d 1438. 

Trial court did not abuse its discre- 
tion in declining to exclude witnesses 
from court room while not testifying, 
where trial court made inquiry as to 
whether there was any special reason 
for exclusion of witnesses, to which 
defendant replied only in general terms 
that exclusion of witnesses was de- 
sired.—Baltimore American Ins. Co. of 
New York v. Pecos Mercantile Co., 122 
F.2d 1438. 

C.C.A.N.M. An application for a con- 
tinuance or postponement is addressed 
to judicial discretion of trial court, 
and action taken thereon is not ground 
for reversal unless such discretion is 
abused,—Baltimore American Ins, Co, 
of New York vy. Pecos Mercantile Co., 
122 F.2d 143. 

Where defendant was represented by 
two competent firms of attorneys, and 
a reasonable time had elapsed between 
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institution of suit and date of trial, 
trial court did not abuse its discretion 
in denial of defendant’s application for 
a continuance or a postponement on 
ground that defendant had depended 
exclusively upon one of firms to make 
all necessary preparation for trial and 
that due to professional engagements 
and other circumstances such firm had 
been afforded very little opportunity 
for preparation.—Baltimore American 
Ins. Co. of New York v. Pecos Mercan-: 
tile Co., 122 F.2d 143. 

C.C.A.N.Y. Where persistence of de- 
fendant’s counsel made clear the im- 
portance which counsel -attached to 
District Court’s rulings excluding evi- 
dence offered by defendant, defendant 
did not “waive” objections to District 
Court’s exclusion of evidence, notwith- 
standing counsel’s remark that he sup- 
posed that District Court must be 
right. Rules of Civil Procedure for 
District Courts, rule 46, 28 U.S.C.A. 
following section 723¢c.—Ulm y. Moore- 
McCormack Lines, 115 F.2d 492. 

C.C.A.N.Y. Where action by former 
holders of notes for themselves and 
others similarly situated for fraud in 
dnducing holders to dispose of their 
ynotes at a loss of 50 per cent of 
‘value of notes did not present claims 
involving jurisdictional amount but an 
amendment added a plaintiff who held 
a claim involving jurisdictional amount, 
the action could be continued with re- 
spect to such plaintiff without the delay 
and expense of institution of a new ac- 
tion. Federal Rules of Civil Procedure, 
rules 3, 5(a), 21, 28 U.S.C.A. following 
section 723c; Jud.Code § 24(1), 28 
U.S.C.A. § 41(1).—Hackner v. Guaran- 
ty Trust Co. of New York, 117 F.2d 
95, certiorari lenied 61 S.Ct. 835. 

C.C.A.N.Y. In action by seaman for 
injuries and for maintenance and cure, 
where seaman had presented evidence 
showing injuries, including a head in- 
jury, marine hospital admission records 
on government printed forms of the 
United States Public Health Service, 
executed in regular course by the at- 
tending doctors at time of the occur- 
rences, were admissible to show non- 
existence of external injury on ad- 
mission to hospital, since the circum- 
stances showed, without formal testi- 
mony, that it was usual for the hos- 
Pas to keep records of that sort. 28 

8.C.A, § 695; Federal Rules of Civil 
lowing section 723c——Ulm v. Moore- 
McCormack Lines, 117 F.2d 222, deny- 
ing rehearing 115 F.2d 492. 


C.C.A.N.Y. Under New York law, an 
objection that a lay witness is incom- 
petent to express an opinion is prop- 
erly raised at the trial when his testi- 
mony is offered in evidence and not 
at pre-trial examination. Civil Prac- 
tice Act N.Y. § 305; Rules of Civil 
Practice N.Y., rule 129.—Kearns Coal 
Corporation v. U. S. Widelity & Guar- 
anty Co., 118 F.2d 33. 

C.C.A.N.Y. No details of evidence 
should be submitted to court as find- 
ings of ultimate facts under rules of 
Civil procedure. Rules of Civil Pro- 
cedure for District Courts, rule 52a, 28 
U.S.C.A, following section 723¢.—Knaust 
Bros. v. Goldschlag, 119 F.2d 1022, af- 
firming 28 F.Supp. 188. 

After submission to trial court of 
proposed findings of fact and conclu- 
sions of law by prevailing party, the 
adverse party may on return day of no- 
tice submit to court, and serve on coun- 
sel for prevailing party, criticisms of 
findings of fact proposed, since only 
findings of fact and conclusions of 
law signed by trial judge will be filed 
as part of record and counterfindings 
would not avail adverse party. Rules 
of Civil Procedure for District Courts, 
Tule 52a, 28 U.S.C.A. following section 
723¢c.—Knaust Bros. v. Goldschlag, 119 
¥W.2d 1022, affirming 28 F.Supp. 188. 

C.C.A.Or. In action to enforce na- 
tional bank shareholders’ liability, 
where all parties participated in pre- 
trial conference in which they under- 
took to limit issue of ultimate liability 
to broad questions of law affecting all 
defendants alike, there was a ‘‘waiver” 
of plaintiffs’ failure to present claims 
against estates of deceased sharehold- 
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ers, and failure to show that distribu- 
tees of such shareholders accepted the 
stock, precluding review of such ques- 
tions. 12 U.S.C.A. § 63; Federal Rules 
of Civil Procedure, rule 16, 28 U.S.C.A. 
following § 723¢—Frank v. Giesy, 117 
F.2d 122. 

C.c.A.Pa. Although application of 
“res ipsa loquitur’’ doctrine relates to 
trial procedure in its shifting of burden 
of going forward with evidence, ques- 
tion of sufficiency of evidence to take 
case to jury may depend upon whether 
the doctrine is applicable and in such 
instance the substantive right is so ex- 
clusively dependent upon proof sup- 
plied by application of the rule that its 
application in federal court is deter- 
mined by state law.—Sierocinski v. HE. I. 
ee Pont De Nemours & Co., 118 F.2d 

C.C.A.Pa. A mere scintilla of evi- 
dence is not enough to require sub- 
mission of an issue to jury.—Zufall v. 
U. S., 118 F.2d 1014, affirming 36 F. 
Supp. 999. 

Before evidence is left to jury, there 
is a preliminary question for trial 
judge whether there is any evidence 
upon which a jury can properly find a 
verdict for party producing it, upon 
whom onus of proof is imposed.—Zu- 
fall v. U. S., 118 F.2d 1014, affirming 
36 F.Supp. 999. 

Issues that depend on credibility of 
witnesses and effect or weight of evi- 
dence are to be decided by jury.—Zu- 
fall v. U. S., 118 F.2d 1014, affirm- 
ing 36 F.Supp. 999. 

In determining a motion of either 
party for a peremptory instruction, 
District Court assumes that evidence 
for opposing party proves all that it 
reasonably may be found sufficient to 
establish and that from such facts there 
should be drawn in favor-of the latter 
all the inferences that fairly are deduc- 
ible from them.—Zufall v. U. S., 118 
F.2d 1014, affirming 36 F.Supp. 999. 

©.C.A.Pa. Under federal rule author- 
izing reception of evidence admissible 
in courts of state in which United 
States court is held, hearsay evidence, 
received without objection and hence 
under Pennsylvania law having the 
value of testimony directly elicited, 
was entitled to same consideration by 
a federal court sitting in Pennsylvania. 
Federal Rules of Civil Procedure, rule 
43(a), 28 U.S.C.A. following section 
723c.—Hornin v. Montgomery Ward & 
Co., 120 F.2d 500. 

€.C.A.Utah. Where evidence, with 
all inferences which can justifiably be 
drawn from it, is such that reason- 
able-minded men might honestly reach 
different conclusions concerning the 
matter in issue, questions should be 
submitted to jury, but where there is 
no conflict in such evidence or infer- 
ences, so that verdict for one party 
would have to be set aside, court 
should direct verdict for other party. 
—Lehmitz v. Utah Copper Co., 118 F. 
2d 518. 

C.C.A.Wis. Where buyer was justi- 
fied in refusing to accept rug drying 
machine and seller stipulated with 
buyer that amount of damages in- 
curred in preparing for installation of 
machine was not in controversy, action 
of court, after jury had returned ver- 
dict for buyer, in allowing additional 
damages for expense incurred in pre- 
paring buyer’s premises for installa- 
tion of the machine was proper, and 
was not objectionable as depriving 
seller of right to jury trial. Rules of 
Civil Procedure for District Courts, 
rule 49(a), 28 U.S.C.A. following sec- 
tion 723c.—Hudson Rug _ Refinishing 
& Cleaning Corporation vy. Prime Mfg. 
Co., 115 F.2d 615. 

D.C.Ala, In action by insurer for 
equitable relief through cancellation of 
life policies, wherein beneficiary filed 
counterclaims on the policies, where 
it appeared under undisputed evidence 
that policies were procured by mis- 
representations of material facts which 
increased risk of loss and which neces- 
sitated cancellation of policies, so that 
if counterclaims were tried, trial court 
would be required to direct a verdict 
for insurer, it was unnecessary to sub- 
mit case to jury.—New England Mut. 


system were too 
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D.C.Ala. In consolidated actions by 
mine owners against labor unions, their 
officials, and individuals, who were 
representative of general class of un- 
derground ore mining employees, for 
declaratory judgments construing Fair 
Labor Standards Act, wherein defend- 
ants filed counterclaims for themselves 
and others allegedly entitled to com- 
pensation for overtime work, by virtue 
of fact that time and activity put in 
issue by plaintiffs’ complaints con- 
stituted employment and work, where 
District Court concluded that defendants 
were correct in their genera! position, 
defendants’ counterclaims would be set 
down for separate trial and judgment 
at a convenient date as authorized by 
Federal Rule of Civil Procedure. Fed- 
eral Rules of Civil Procedure, rule 42 
(b), 28 U.S.C.A. following section 723c; 
Fair Labor Standards Act of 1938, §§ 
83(g), 7% 29 U.S.C.A. §§ 203(g), 207.— 
Tennessee Coal, Iron & R. Co. v. Mus- 
coda Local No. 123, 40 F.Supp. 4. 

D.C.Cal. Under civil procedure rule 
relating to pretrial procedure, court 
ean dismiss when the admitted- facts 
and proof show no cause of action. 
Federal Rules of Civil Procedure, rule 
16, 28 U.S.C.A. following section 7238c. 
—Silvera v. Broadway Department 
Store, 35 F.Supp. 625. 

D.C.Cal. In action for injuries sus- 
tained in train wreck which defend- 
ants contended resulted from delib- 
erate derailment by unknown persons, 
stipulation made at pre-trial confer- 
ence held under provisions of federal 
rule that design and construction of 
and materials going into system of au- 
tomatic train control signals were 
proper and adequate and that there 
was no negligence in these respects, 
precluded plaintiffs from contending 
at the trial that block signals were 
inadequate because bond wires uniting 
rails and fons a part of signal 

ong, permitting the 
rails to be removed without severing 
connections. Federal Rules of Civil 
Procedure, rule 16, 28 U.S.C.A. follow- 
ing section 723c.—Wallar v. Southern 
Pac. Co., 37 F.Supp. 475. 


D.C.Cal. Under federal rule requiring 
findings of fact and conclusions of law, 
it is not ordinarily necessary for un- 
successful party to propose amend- 
ments to findings or conclusions or 
counter findings, but objections should 
be made to findings by appropriate as- 
signments of error on any appeal which 
he may take. Federal Rules of Civil 
Procedure, rule 52(a), 28 U.S.C.A. fol- 
lowing section 723c.—In re Imperial 
Irr. Dist., 38 F.Supp. 770. 

Under federal rule requiring finding 
only of such essential facts as lay a 
basis for decision, counsel should sub- 
mit findings on essential aspects of 
the facts only and should not submit 
findings upon matters which are super- 
fluous or immaterial, since court is not 
required to make elaborate findings up- 
on facts which are inappropriate to de- 
cree entered. Federal Rules of Civil 
Procedure, rule 52(a),: 28 U.S.C.A. fol- 
lowing section 723c.—In re Imperial 
Irr.: Dist., 38 F.Supp. 770. 


Ordinarily, the court considers most 
favorably, a request by a defeated liti- 
gant for special findings as a method of 
saving proper legal questions without 
necessity of taking up entire record on 
a bill of exceptions. Federal Rules of 
Civil Procedure, rule 52 (a), 28 U.S.C.A. 
following section 723¢.—In re Imperial 
Irr. Dist., 38 F.Supp. 770. 

Proposed special findings requested 
by defeated litigant will be serutinized 
earefully and rejected if there is any 
misleading, erroneous or inaccurate 
statement of facts, or where there ap- 
pears to be an attempt to save legal 
questions which have already been au- 
thoritatively decided. Federal Rules of 
Civil Procedure, rule 52(a), 28 U.S.C.A. 
following section 723¢e.—In re Imperial 
Irr. Dist., 38 F.Supp. 770. 

D.O.D.C. Pretrial proceedings are 
for the purpose, among other things, of 
simplifying the issues and eliminating 
those which are not relied upon. Ked- 
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eral Rules of Civil Procedure, rule 16, 
28 U.S.C.A. following section 723¢c.— 
Geopulos v. Mandes, 35 F.Supp. 276. 
Stipulations at pretrial proceedings 
are binding upon the parties, and the 
subsequent course of the action is to 


. be governed by the stipulations unless 


modified by court to prevent manifest 
injustice. Federal Rules of Civil Pro- 
cedure, rule 16, 28 U.S.C.A. following 
section 723c.—Geopulos y. Mandes, 35 
F.Supp. 276. 

D.C.D.C. On a motion for judgment 
,in accordance with a motion for direct- 
ed verdict, the district court assumes 
that the evidence for the opposing par- 
ty proves all that it reasonably may 
be found sufficient to establish, and 
that from those facts there should be 
drawn in favor of the opposing party 
all the inferences that are fairly de- 
ducible from them.—George v. Sears, 
Roebuck & Co., 36 F.Supp. 633. 

D.C.D.C. Federal District Court for 
District of Columbia has authority to 
appoint domestic relations commission- 
er with duty of making a pretrial ef- 


fort, in cases involving question of 
temporary custody of child or of 
amount of temporary maintenance, to 


eliminate questions on which there is 
no necessity of taking evidence, with- 
out preclu ing any party from hav- 
ing question determined by court up- 


. On sworn evidence when such party 


wishes tos offer such evidence or to 
cross-examine witnesses offered by ad- 
verse party. Rules of District Court 
of the United States for District of 
Columbia, Rule 15(9); Federal Rules 
of Civil Procedure, 28 U.S.C.A. follow- 
ing section 723c.—Bussius y. Bussius, 
38 F.Supp. 871. 

The procedure of federal district 
court in divorce action involving ques- 
tion of temporary custody of child or 
question of temporary» maintenance in 
appointing domestic relations commis- 
sioner with duty of making pretrial 
effort to eliminate questions on which 
there 
dence without in any way preclud- 
ing any party from having question 
determined by court upon sworn eyi- 
dence, when such party wishes to of- 
fer such proof or to cross-examine 
witnesses offered by adverse party, is 
not in derogation of rights of parties 
litigant.—Bussius vy. Bussius, 38 F. 
Supp. 871. 

In divorce action where federal dis- 
trict court appointed domestic rela- 
tions commissioner with authority to 
make pretrial effort to eliminate ques- 
tions on which there was no necessity 
of taking evidence, plaintiff's objec- 
tions to certain parts of the commis- 
sioner’s report showed desire of plain- 
tiff to have matters objected to de- 
termined’ by court upon evidence of 
sworn witnesses who were subject to 
cross-examination and therefore motion 
to strike such portions of the report 
was granted.—Bussius y. Bussius, 88 
F.Supp. 871. 

D.C.D.C. On defendant’s motion for 
directed verdict, court must construe 
evidence most favorably to plaintiff and 
give the plaintiff the full effect of every 
legitimate inference therefrom, and, i 
upon the evidence so considered rea- 
sonable men might differ, the motion 
should not be granted, but should be 
granted if no reasonable man could 
reach a verdict in favor of plaintiff. 


~—Decatur Corporation y. Friedman, 39 


F.Supp. i 

D.C.D.C. A motion by defendant for 
a jury trial after defendant had failed 
to serve demand for jury trial in re- 
quired manner was treated as a motion 
to enlarge time within which to file and 
serve demand for jury trial pursuant to 
federal rule permitting enlargement of 
time where delay is result of excusable 
neglect. Federal Rules of Civil Pro- 
cedure, rules 6(b) and 88(b), 28 U.S. 
C.A. following section 723c.—Wilson & 
Co. v. Ward, i F.R.D. 691. 

The defendant who had failed to 
serve demand for jury trial in prescrib- 
ed manner was not entitled to jury tri- 
al on motion filed on date of pretrial 
hearing on case as a nonjury case, 
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where original complaint was filed more 
than 1% years after effective date of 
federal rules, there was an insufficient 
showing of excusable neglect on part of 
defendant, and granting of motion 
would result in either advancing trial 
of case or would necessitate holding ac- 
tual trial too long after pretrial hear- 
ing. Federal Rules of Civil Procedure, 
rules 6(b) and 38(b), 28 U.S.C.A. fol- 
lowing section 723¢e.—Wilson & Co. v. 
Ward, 1 F.RD. 691. 

An affidavit in support of motion for 
a jury trial filed by defendant who had 
failed to serve demand for jury trial in 
prescribed manner, stating-that failure 
to demand jury trial was inadvertent, 
that it had just been discovered and 
that defendant had believed that plain- 
tiff had made demand for jury trial 
was insufficient to show “excusable neg- 
lect” justifying enlargement of time 
for serving demand. I'ederal Rules of 
Civil Procedure, rule 6(b), 28 U.S.C.A. 
following section 723¢e——Wilson & Co. 
v. Ward, 1 F.R.D. 691. 

In determining whether jury trial 
should be granted to defendant who 
had failed to serve a demand therefor 
in prescribed manner, plaintiff’s consent 
to granting of demand could not be 
considered. Federal Rules of Civil Pro- 
cedure, ‘rules 6(b) and 88(b), 28 U.S.C. 
A. following section 723¢.—Wilson & 
Co. v. Ward, 1 F.R.D. 691. 

D.C.Ga. The plaintiff was not enti- 
tled to appointment of a master in suit 
for unpaid wages and. unpaid overtime 
compensation under Fair Labor Stand- 
ards Act, where no useful ‘purpose 
would be served by appointment of 
master. Fair Labor Standards Act § 1 
et seg., 29 U.S.C.A. § 201 et seq.—Sax- 
ton v. W. S. Askew Cou; 38 F.Supp. 323. 

D.C.Idaho. Under federal rule re- 
specting District Court’s discretion to 
order a jury trial, upon motion, not- 
withstanding failure of parties to de- 
mand a jury, the exercise of discretion 
by court must be based upon some 
circumstance warranting its exercise, 
and the discretion should never be 
exercised unless there appears in rec- 
ord a showing of the existence of some 
plausible circumstances that would 
cause or justify the mind to act, and 
intent of rule is governed by such 
thought and not by mere request. Fed- 
eral Rules of Civil Procedure, rules 
38(b, d), 39(b), 28 U.S.C.A. following 
section 723c.—Krussman v. Omaha 
Woodmen Life Ins. Soc., 2 F.R.D. 3. 

The federal rule giving District Court 
discretion, upon motion, to order a 
trial by jury notwithstanding failure 
of parties to demand a jury, did not 
give District Court discretion to order 
trial by jury after time, had expired 
for demanding a jury trial, where there 
did not appear in record any affidavit 
or showing upon which court’s discre- 
tion might be based other than state- 
ment in plaintiff's motion for order 
setting aside a waiver of trial by jury 
that failure to demand jury trial was 
an oversight of plaintiff's counsel. Fed- 
eral Rules of Civil Procedure, rules 
38(b, d), 39(b), 28 U.S.C.A. following 
section 723c.—Krussman v. Omaha 
Woodmen Life Ins. Soc, 2 F.R.D. 3. 

In passing upon a motion for an or- 
der setting aside a waiver of trial by 
jury and ordering a jury trial, District 
Court should not act arbitrarily. Fed- 
eral Rules of Civil Procedure, rules 38 
(b, d), 39(b), 28 U.S.C.A. following 
section 723c.—Krussman v. Omaha 
Woodmen Life Ins. Soc, 2 F.R.D. 3. 


D.C.lowa. The civil procedure rule 
relating to preliminary hearing for de- 
termination of certain defenses is in- 
tended to permit the court in passing 
on such defenses to take a larger scope 
of vision than that merely stated in 
the pleading. Rules of Civil Procedure 
for District Courts, rule 12(d), 28 U.S. 
C.A. following section 723¢c.—Kaus y. 
Huston, 35 F.Supp. 327. 


p.C.Ky. In action by insurer to de- 
termine ,which of defendants was en- 
titled to proceeds of life policies, in- 
struction “if you believe from the evi- 
dence” in the form commonly used in 
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the state courts of Kentucky, instead 
of “if you believe from the preponder- 
ance of the evidence’ as used in the 
federal courts, was not error and did 
not deprive litigants of right to ‘trial 


by jury” under the Seventh Amend- 
ment. U.S.C.A.Const. Amend. 7.—Mu- 


, tual Life Ins. Co. v. Green, 37 F.Supp. 


949, 

D.C.La. On defendants’ motion for 
involuntary dismissal made after plain- 
tiffs had completed the presentation of 


etheir evidence, evidence and all infer- 


ences reasonably to be drawn therefrom, 
were to be viewed in light most favor- 
able to the plaintiffs. Federal Rules of 
Civil Procedure, rule 41(b), 28 U.S.C.A. 
following section 723¢c.—Shaw v. Mis- 
souri Pac. R. Co., 36 F.Supp. 651. 

Where in considering defendant ,rail- 
road’s motion for involuntary dismissal 
after plaintiffs had completed presenta- 
tion of their evidence, circumstances 
justified court in assuming that de- 
ceased was absolutely inert physically 
in passive negligence on railroad track 
and evidence proved that the area was 
populous, that pedestrians frequently 
used the track, and that train was run- 
ning about 45 to 50 miles and railroad 
admitted that engine was equipped 
with powerful headlight and that head- 
light was in good condition and burn- 
ing brightly, evidence was sufficient to 
sustain plaintiffs’ burden of proof that 
railroad had “last clear chance’ to 
avoid the accident and _ negligently 
failed to exercise it to a reasonable 
certainty, and required denial of the 
motion, under Louisiana law. Federal 
Rules of Civil Procedure, rule 41(b), 28 
U.S.C.A. following section 723¢.—Shaw 
v. Missouri Pac. R. Co., 36 F.Supp. 651. 

D.C.La. The constitutional amend- 
ment preserving right of trial by jury 
has no application to injunction cases 
even where recovery of money dam- 
ages is sought as an incident to in- 
junctive relief. U.S.C.A.Const, Amend. 
7,._Fleming v. Peavy-Wilson Lumber 
Co., 38 F.Supp. 1001. : 

The Federal Rules of Civil Procedure 
do not enlarge the right of trial by 
jury. Federal Rules of Civil Pro- 
cedure, rule 39(c), 28 U.S.C.A. follow- 
ing section 723c—Fleming v. Peavy- 
Wilson Lumber Co., 38 F.Supp. 1001. 
» In action to enjoin lumber company 
from violating certain provisicns of 
the Fair Labor Standards Act, the 
company was not entitled to a jury 
trial as of right, and the court in 
exercise of a sound judicial disere- 
tion would not impanel an advisory 
jury. 28 U.S.C.A. §§ 723c, 770; FWed- 
eral Rules of Civil Procedure, rule 39 
(ec), 28 U.S.C.A. following section 723c; 
Fair Labor Standards Act §§ 15, 17, 29 
U.S.C.A.-8§ 215, 9.21% 5) (US, CAsComst. 
Amend, 7.—Fleming v. Peavy-Wilson 
Lumber Co., 38 F.Supp. 1001. 

D.C.La. Ordinarily, an action to re- 
cover damages for personal injury is 
peculiarly a jury case. Federal Rules 
of Civil Procedure, rule 38(b), 28 U. 
S.C.A. following section 7238c.—Bosley 
vy. Southern Bell Telephone & Tele- 
graph -Coj.01 ER-Dr Wil, 

Plaintiffs who failed within required 
time to ask for jury trials in personal 
injury actions were not entitled as a 
matter fof right, under the Federal 
Rules, to trial by jury, but court had 
discretion to allow jury, though de- 
fendant alleged that there were com- 
plicated questions of law involving 
agency, in absence of reason why court 
could not properly instruct jury on 
such matters, particularly where delay 
was not more than five days. Federal 
Rules of Ciyil Procedure, rule 38(b), 
28 U.S.C.A. following section 723¢.— 
Bosley vy. Southern Bell Telephone & 
Telegraph Co., 1 F.R.D. 771. 


D.C.Me. An action may be split up 
into issues which may be tried sepa- 
rately, some with a jury and some 
without, and a party may waive a 


jury on some issues and demand a jury 
trial on others. Federal Rules of Civil 
Procedure, rules 38(b, d), 89(b), 28 U. 
S.C.A, following section 723¢c.—Waldo 
Theatre Corporation v. Dondis, 1 F.R. 
D. 685 
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Where basic issue was whether de- 
fendant had engaged in conspiracy in 
restraint of trade to injury of plaintiff 
as set forth in original complaint, a 
jury trial on that issue was “waived 
by failing to demand trial by jury 
within ten days after service of answers 
to the original complaint, and the ac- 
tion so far as that issue was concerned 
became a court action. Federal Rules 
of Civil Procedure, rule 38(b, d), 28 
U.S.C.A. following section 723¢.—W aldo 
Theatre Corporation v. Dondis, 1 F.R. 
D. 685, 

The new Federal Rules favor a trial 
of issues by jury only when that is the 
best tribunal to decide them. Federal 
Rules of Civil Procedure, rules 38(b, 
d), 39(b), 28 U.S.C.A. following section 


723c—Waldo ‘Theatre Corporation V. ' 


Dondis, 1 F.R.D. 685. ys 

Where issues raised by original com- 
plaint were whether defendant over a 
certain period had engaged in conspira- 
ey in restraint of trade and, if so, the 
damages suffered by plaintiff thereby, 
and issues raised by supplemental 
complaint were whether the conspiracy 
had continued since date of original 
complaint and if so damages sustained 
thereby, plaintiff's demand for jury 
trial filed within ten days after serv- 
ice of last answer to the supplemental 
complaint was effective only as to is- 
sues raised by the supplemental com- 
plaint, by the original since answer to 
supplemental complaint was not the 
“last pleading directed to such issue” 
within court rule requiring demand for 
jury trial to be served within ten days 
after service of last pleading directed 
to such issue, in so far as issues rais- 
ed by original complaint were concern- 
ed. Federal Rules of Civil Procedure, 
rule 38(b), 28 U.S.C.A. following sec- 
tion 723c.—Waldo Theatre Corporation 
v, Dondis, 1 F.R.D. 685. 

In action to recover treble damages 
for violation of the Anti-Trust Law, 
where plaintiff had waived right to ju- 
ry trial on issues raised by original 
complaint but was entitled to jury trial 
on issues raised by supplemental com- 
plaint, request that court in its discre- 
tion order jury trial on all issues was 
refused, where hearing had been con- 
ducted before master for several months 
on the assumption that the case would 
continue to be a court action. Federal 
Rules of Civil Procedure, rule 39(b), 28 
U.S.C.A. following section 723¢c.—Waldo 


Theatre Corporation v. Dondis, 1 F.R. 


D. 685. 

D.C.Mass. No further relief would 
be granted under defendants’ motion in 
which it was asserted that there had 
been a trial and decision at nisi prius, 
but no final judgment in state court of 
California in litigation which might 
have decisive effect upon result of pres- 
ent case, where at pretrial hearing on 
September 18, 1940, District Court en- 
tered an order that case would not be 
assigned for hearing prior to January 
15, 1941, unless before that time a final 
judgment was entered in California 
proceedings.—Monks vy. Barker, 35 FE, 
Supp. 528; Monks vy. Barker, 35 F., 
Supp. 529. 

D.C.Mass. One of the purposes of 
Rules of Civil Procedure, such as rule 
concerning preliminary hearings, is to 
avoid technicalities and to cut through 
formalities. Federal Rules of Civil 
Procedure, rule 12(d), 28 U.S.C.A. fol- 
lowing section 723c.—Tudor v. Leslie, 
35 F.Supp. 969. 

Where plaintiff made oral application 
for preliminary hearing under Rule of 
Civil Procedure on question whether 
plaintiff was a citizen of Massachusetts, 
as claimed by defendants, and defend- 
ants appeared without protest and 
cross-examined plaintiff, District Court 
would proceed upon oral application, 
although a written application would 
have been better practice. Federal 
Rules of Civil Procedure, rule 12(d), 
28 U.S.C.A. following section 723¢c.— 
Tudor vy. Leslie, 35 F.Supp. 969. 

).C.Mass. In action by assignee of 
rights of operators of motion picture 
theaters against producers and dis- 
tributors of motion picture film for 
damages for violation of federal anti- 
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trust laws, whether any items of dam- 
ages alleged were barred by statute of 
limitations, would not be decided on 
motion of producers and distributors 
to dispose of answer of statute of limi- 
tations before producers and distribu- 
tors were required to answer interroga- 
tories, where determination of such 
questions depended in part on matters 
of evidence. Clayton Act, § 5, 15 U.S. 
C.A. § 16.—Momand v. Paramount Pic- 
tures Distributing Co., 36 F.Supp. 568. 

In actions for triple damages for 
violation of anti-trust laws, separate 
trial of issues of statute of limitations 
would be granted under federal rule, 
where determination of such issues 
might end the entire litigation. TFed- 
eral Rules of Civil Procedure, rule 42 
(b), 28 U.S.C.A. following section 723¢; 
Clayton Act § 5, 15 US.C.A. § Lo 
Momand vy. Paramount Pictures Dis- 
tributing Co., 36 F.Supp. 568. : 

D.C.Mass. In_ action for copyright 
infringement, where petition originally 
contained prayer for injunctive relief, 
but plaintiff waived the claim so that 
only issues remaining were questions 
of infringement of copyright and dam- 
ages, plaintiff was entitled to_jury 
trial.—Frazier v. New England News- 
paper Pub. Co., 1 F.R.D. 734. 

D.C.Mich. Under Michigan law, the 
District Court would entertain motion 
by defendant for directed verdict, made 
at the close of plaintiff’s case, and also 
if made at the close of all the proofs. 
—O’Hara v. General Motors Corpora- 
tion, 35 F.Supp. 319. ; 

D.C.Mich. Where no contract of life 
insurance was ever consummated, judg- 
ment of no cause of action was di- 
rected to be entered in favor of in- 
surer and against deceased applicant’s 
wife suing as beneficiary, with costs 
taxable as a matter of course under 
procedural rule. Federal Rules of 
Civil ProGtedure, rule 54, 28 U.S.C.A. 
following section 723¢c—Ratigan v. 
American United Life Ins. Co., 37 F. 
Supp. 15. 

D.C.Mich. Where failure of plain- 
tiff’s counsel, in personal injury action, 
to demand jury at time case became 
fully at issue as provided by court 
rule, was due to a misunderstanding 
between counsel and, as soon ag _ it 
was learned that a jury had not been 
demanded, plaintiff's counsel were 
prompt in filing motion for jury trial, 
plats motion would be granted. 

ules of Civil Procedure for District 
Courts, rules 38(b), 89(b), 28 U.S.C.A. 
following section 723c.—Arnold_ y, 
AREY ALG eer, Freight Lines, 1 F.R. 


D.C.Mo. The court will not make an 
entirely immaterial change in a find- 
ing of fact.—American Ins. Co. v. Lu- 
cas, 38 F.Supp. 926, denying new trial 
38 F.Supp. 896. 

D.C.N.J. Neither the Rules of Civil 
Procedure nor the act under the au- 
thority of which they were prescribed 
abolished the fundamental and_ sub- 
stantive distinction between actions at 
law and suits in equity, which dis- 
tinction, except in matters of pro- 
cedure, is cautiously maintained and 
legal and equitable rights may still 
be pursued by the respective remedies 
administered as heretofore, not only 
in the same forum but in the same 
proceeding and causes of action cog- 
nizable and remediable in a court of 
jaw are triable as jury eases and 
causes of action cognizable and rem- 
ediable in a court of equity are triable 
as nonjury cases. Federal Rules of 
Civil Procedure, rules 1, 2, 38, 39(a), 
28 U.S.C.A. following section 723c.— 
Fitzpatrick v. Sun Life Assur. Co. of 
Canada, 1,F.R.D. 713. 

Causes of action historically legal 
are triable by jury and causes of ac- 
tion historically equitable are triable 
by the court notwithstanding Rules of 
Civil Procedure and if both are joined 
in a single civil action, the appropriate 
mode of trial must be followed as to 
each and in that sequence which will 
promote efficient administration with- 
out curtailing the substantive rights 
of the respective parties. FPedéral 
Rules of Civil Procedure, rules 1, 2, 
38, 39(a), 28 U.S.C.A. following sec- 
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tion 723c,—Fitzpatrick v. Sun Life 
Assur. Co. of Canada, 1 F.R.D, 713. 

The right of trial by jury is neither 
extended nor restricted but_is_ pre- 
served inviolate under the Rules of 
Civil Procedure and such right as 
heretofore is dependent upon the Sev- 
enth Amendment to the Constitution. 
Federal Rules of Civil Procedure, rules 
1, 2, 38, 39(a), 28 U.S.C.A. following 
section 723c; U.S.C.A.Const. Amend, 7. 
—Fitzpatrick v. Sun Life Assur. Co. 
of Canada, 1 F.R.D..713. 

The determination of the mode of 
trial must be pursuant to and in ac- 
cordance with the established prin- 
ciples of the common law and inquiry 
must be made into the nature of the 
eause of action and the appropriate 
remedy as they existed thereunder. 
Federal Rules of Civil Procedure, rules 
1, 2, 38, 39(a), 28 U.S.C.A. following 
section 723c; U.S.C.A.Const. Amend. 7. 
—Fitzpatrick v. Sun Life Assur. Co. of 
Canada, 1 F.R.D. 713. eee 

If the cause of action is legal in its 
nature and formerly remediable in a 
court of law, the right of trial by 
jury cannot be denied, but if the 
eause of action is equitable in its na- 
ture and formerly remediable in a 
court of equity, trial by jury should 
not be allowed since the common law 
distinction between the province of 
the jury and that of the court remains 
intact notwithstanding Rules of Civil 
Procedure. Federal Rules of Civil Pro- 
cedure, rules 1, 2, 38, 39(a), 28 U.S.C. 
A. following section 723c;  U.S.C.A. 
Const, Amend. 7.—Fitzpatrick v. Sun 
pte Assur. Co. of Canada, 1 F.R.D. 
713. 

An action by executors against in- 
surance company for relief from an 
allegedly unintended and unconscion- 
able contract, the rescission of. the 
instruments in which the terms of 
the contracts are embodied and the re- 
instatement of the original contract 
and as an incident thereto, recovery 


e under the terms of the latter invokes 


equity jurisdiction or relief which 
could not be administered in a court 
of law and plaintiffs were not entitled 
to have cause of action trial by a jury, 
since they impliedly ‘‘waived’” right to 
trial by jury by invoking equitable 
jurisdiction and because the _ action 
was equitable in nature. Federal Rules 
of Civil Procedure, rules 1, 2, 38, 39 
(a), 28 U.S.C.A.. following section 
723¢c; U.S.C.A.Const. Amend. 7.—Vitz- 
patrick v. Sun Life Assur. Co. of 
Canada, 1° BR De TLS: 

_ The right of trial by jury of legal 
issues in an action attaches only if 
such issues remain after trial of the 
equitable issues. Federal Rules. of 
Civil Procedure, rules 1, 2, 38, 39(a), 
28 U.S.C.A, following section 723¢c.— 
Fitzpatrick v. Sun Life Assur. Co. of 
Canada, 1 F.R.D. 713. . 

Where cause of action as pleaded in 
first count was based not on an ex- 
isting contract but on a cancelled con- 
tract the reinstatement of which was 
sought under the third count and if 
relief under the third count were 
granted further proceedings. would be 
unnecessary, plaintiffs’ demand for a 
jury trial would be stricken out as to 
the first count on the initiative of the 
court and the cause assigned to eal- 
endar of nonjury cases. Federal Rules 
of Civil Procedure, rules 1, 2, 38, 39(a), 
28 U.S.C.A. following section 723¢,— 
Fitzpatrick v. Sun Life Assur, Co. of 
Canada, 1 F.R.D. 718. 

D.C.N.J. The parties would be di- 
rected after pre-trial conference, to 
check correspondence and to agree 
wherever possible as to the admissibil- 
ity thereof. Federal Rules of Civil 
Procedure, rule 16, 28 U.S.C.A. fol- 
aes ceciian We se- vy eonlseyerm Ma- 
chine Co. v. John Kiss Sons Textil 
Mills, 2 E.R.D, ‘4. gir 

D.C.N.Y. In action under the Fed 
eral Employers’ Liability Act for in- 
juries sustained by brakeman, whether 
brakeman was engaged in interstate 
commerce would be determined by the 
court prior to trial, in compliance with 
request of the parties. Mederal Rules 
of Civil Procedure, 28 U.S.C.A. follow- 
ing section 723¢; Federal Dmployers’ 
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Liability Act §§ 1, 4, 6, as amended, 
and § 10, 45 U.S.C.A. §§ 51, 54, 56, 60. 
—Ermin vy. Pennsylvania R. Co., 36 F. 
Supp. 936. 

D.C.N.Y. In action under the Fed- 
eral Employers’ Liability Act, the par- 
ties may insist on jury trial of issue 
whether employee was engaged in in- 
terstate commerce, but, where the facts 
are not in dispute, it is better to sub- 
mit matter to the court in absence of 
the jury_so as to_avoid confusing the 
Federal Employers’ Liability 
Act §§ 1, 4, 6, as amended, and § 10, 45 
18h - §§ 51, 54, 56, 60.—Ermin v. 
Pennsylvania R. Co., 36 F.Supp. 936. 

D.C.N.Y. Where equity receiver ap- 
pointed under creditors’ bill sought an 
order directing trustee of bond issue 
to repay to receiver money allegedly 
representing the erroneous payments 
made by the receiver to the trustee or 
his predecessors in interest, and trus- 
tee objected to the receiver’s conten- 
tion that the sums paid represented 
monies properly deductible from gross 
rents, the issue could not be resolved 
on papers alone and was required to 
be made the subject of a hearing be- 


fore special master.—Prudential Ins. 
Co. of America v. Land MHstates, 39 
F.Supp. 608. 


D.C.N.Y. On motion to dismiss com- 
plaint at close of plaintiff’s case, plain- 
tiff was entitled to best inferences de- 
ductible from the evidence.—La Guerra 
v. Brasileiro, 39 F.Supp. 668. 

D.C.N.Y. A waiver in a lease of right 
to trial by jury in any proceeding be- 
tween the parties arising out or or con- 
nected with lease was binding upon 
parties thereto but did not limit rights 
of others. Federal Rules of Civil Pro- 
cedure, rule 38, 28 U.S.C.A. following 
section 723¢c.—Van Leyden v. 360 Hast 
pen Street Corporation, 39 F.Supp. 

Where a woman ordinarily would 
have been entitled to a jury trial in 
action against a landlord and its man- 
aging agents for damages for alleged 
negligence but a man, who was a ten- 
ant, was not entitled to a jury trial 
as against landlord because of waiver 
of such right in lease, the man and 
woman could not, by joining as plain- 
tiffs, compel landlord to accept a jury 
trial. Federal Rules of Civil Pro- 
cedure, rule 38, 28 U.S.C.A. following 
section 723c.—Van Leyden v. 360 Bast 
epeR Street Corporation, 39 F.Supp. 

D.C.N.Y. The inclusion in complaint 
of a fraudulent transfer cause of action 
would not deprive defendants of their 
right to trial by jury as to other caus- 
es of action, and to obviate necessity 
of two trials where evidence relating to 
ali causes of action was practically the 
same, District Court would impanel a 
jury, take such evidence as was ger- 
mane to causes of action other than 
fraudulent transfer cause, submit those 
causes to jury, and then decide issue 
of fraudulent conveyance itself or, if 
necessary, take such additional testi- 
mony as might be necessary on fraudu- 
lent transfer cause, in absence of jury. 
Rules of Civil Procedure, rules 38, 39, 
28 U.S.C.A. following section 723¢c.—E1- 
kins v. Nobel, 1 F.R.D. 357. 

D.C.N.Y. Where answer set forth 
counterclaim, demand for jury triai of 
issues raised by the answer was not 
timely, within federal rule when filed 
within six days of plaintiff’s reply, 
but more than ten days after the an- 
swer, and hence plaintiff waived jury 
trial. Federal Rules of Civil Proced- 
ure, rule 38(b, d), 28 U.S.C.A. follow- 
ing section 723¢e.—Campbell v. Amer- 
ican Fabrics Co., 1 F.R.D. 502. 

It is not the duty of federal District 
Court to relieve a party of his errors, 
but it was not purpose of Federal 
Rules to make procedure the master 
of substantial rights, as affecting grant 
of jury trial despite failure to file time- 
ly demand. Federal Rules of Civil 
Procedure, rule 38(b, d), 28 U.S.C.A. 
following section 723¢c——Campbell vy. 
American Fabrics Co., 1 F.R.D. 502. 

Where demand fir jury trial was 
filed too late, under mistaken pacer 
tion that it would be timely if made 
within ten days ater filing of reply, 
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court nevertheless granted jury trial 
in exercise of its tiscretion. Federal 
Rules of Civil Pro/edure, rules 38 (b, 
d), 39 (b), 28 U.S.C.A. following sec- 
tion 723¢c—Campbi ll vy. American Fab- 
rics Co., 1 F.R.D. £02. 

An attorney’s excusable error of con- 
struction on a new question of proced- 
ure should not be permitted to preju- 
dice his client’s substantial rights. 
Federal Rules of Civil Procedure, rule 
1, 28 U.S.C.A. following section 723c. 
—Campbell vy. American Fabrics Co., 
TER RIDIN 502. 

D.C.N.Y. Under Rule of Civil Pro- 
cedure providing that demand for trial 
by jury must be served not later than 
10 days after service of last pleading 
directed to such issue, where answer 
was interposed on June 3, 1940, after 
removal of action to federal court and 
was the last pleading served, and on 
October 3, 1940, plaintiff’s attorneys 
Served demand for jury trial, defend- 
ant’s motion for order directing remov- 
al of action from jury calendar to non- 
jury calendar was granted in absence 
of showing which would justify court 
in exercising its discretion to grant 
jury trial. Federal Rules of Civil Pro- 
cedure, rules .38(b, d), 89(b), 28 U.S.C. 
A. following section 723¢c.—Foch Hs- 
tates v. McDonald, 1 F.R.D. 506. 

D.C.N.Y. The Civil Procedure Rules 
should be construed to render substan- 
tial justice and the rule relating to 
time within which demand for trial by 
jury must be made may be relaxed in 
discretion of the court upon a proper 
showing. Federal Rules of Civil Pro- 
cedure, rules 6(b) (2), 38(b), 39(b), 
28 U.S.C.A. following section 723c¢; 
U.S.C.A.Const. Amend. 7.—Hargreayes 
vy. Roxy Theatre, 1 F.R.D. 537. 

Where defendant’s answer in negli- 
gence action was served by mail on 
August 28, 1940, and plaintiff’s attor- 
ney’s moving affidavit, verified Septem- 
ber 20, 1940, stated that he learned for 
first time on that date that neither 
plaintiff nor defendant had demanded 
jury trial within 10-day period as pro- 
vided by Civil Procedure Rule, plain- 
tiff’s motion for trial by jury would be 
granted, where defendant would not be 


prejudiced or lose any substantive 
right. Federal Rules of Civil Pro- 
cedure, rules 6(b) (2), (e), 38(b), 39 


(b), 28 U.S.C.A. following section 723c; 
U.S.C.A.Const. Amend. %-—Hargreaves 
vy. Roxy Theatre, 1 IF..R.D. 537, 

Under Ciyil Procedure Rule _ requir- 
ing written demand for trial by jury 
to be served not later than 10 days 
after service of last pleading, which 
rule may be relaxed in court’s discre- 
tion upon a proper showing, the court 
should not be too prone to deprive a 
litigant of a trial by jury because of 
an error or omission on part of agent 
of litigant’s attorney, where the act or 
omission is excusable. Federal Rules 
of Civil Procedure, rules 6(b) (2), (e), 
38(b), 89(b), 28 U.S.C.A. following sec- 
tion 723¢c; U.S.C.A.Const. Amend. 7.— 
Hargreaves y. Roxy Theatre, 1 F.R.D. 
537 


D.C.N.Y. An action for an account- 

ing, prior to taking effect of the Fed- 
eral Rules would have been placed on 
the equity calendar, and neither party 
would have had right to trial by jury 
under the federal constitution or stat- 
utes. Federal Rules of Civil Procedure, 
rule 39(a), 28 U.S.C.A. following sec- 
tion eee gy ee v. McKeever, 1 F.R. 
D. 565. 
Where complaint alleged that defend- 
ant stood in a fiduciary relationship to 
plaintiff, that defendant received stocks 
and bonds from plaintiff with full au- 
thority to sell or purchase as she 
deemed best for benefit of plaintiff, but 
plaintiff could not determine or allege 
what defendant sold or purchased, or 
what became of the stocks and bonds 
so delivered by plaintiff to defendant, 
action was for an accounting, formerly 
cognizable in equity, and defendant 
was not entitled to a jury trial under 
the Federal Rules. Federal Rules of 
Civil Procedure, rule 39(a), 28 U.S.C.A. 
following section 723c.—Taylor v. Mc- 
Keever, 1 F.R.D. 565. 

Under the Federal Rules, there is 
but one form of civil action, but the 
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rules do not grant a right of trial by 
jury in a case where that right did not 
exist under the federal constitution or 
statutes when the rules took effect. 
Federal Rules of Civil Procedure, rule 
39(a), 28 U.S.C.A. following section 
Leeemc ter v. McKeever, 1 F.R.D. 


D.C.N.Y. The purpose of the federal 
tule requiring that in all actions tried 
upon the facts without a jury the court 
shall find the facts specially and state 
separately its conclusions of law there- 
on and direct the entry of appropriate 
judgment is to insure that an appel- 
late court will be informed of the 
grounds for decision rendered by the 
eourt from which appeal was taken. 
Federal Rules of Civil Procedure, rule 
52, 28 U.S.C.A. following section 728c. 
—U. S. v. Institute of Carpet Manufac- 
turers of America, 1 F.R.D. 636. 

D.C.N.Y. On motion of defendants to 
strike case from jury calendar and to 
transfer it to nonjury calendar, motion 
would be denied as to counts of com- 
plaint for conversion based upon de- 
fendants’ fraud and as to defendants’ 
counterclaims for moneys loaned and 
on an account stated and granted as to 
counts for an accounting between part- 
ners.—Dellefield v. Blockdel Realty Co., 
1 F.R.D. 689. 

Where certain counts must be heard 
by jury, trial court may in its discre- 
tion submit question of fraud, common 
to other counts, to the same jury 
whose findings will be advisory only 
and, although procedure to be followed 
is within province of trial court, two 
trials of the same issues, one by the 
jury and the other by the court are 
not advisable. Federal Rules of Civil 
Procedure, rule 39(c), 28 U.S.C.A. fol- 
lowing section 723c.—Dellefield v. Block- 
del Realty Co., 1 F.R.D. 689. 

D.C.N.Y. In. action by .maid_ for 
personal injuries sustained through al- 
leged negligence of employer’s chauf- 
feur while traveling in France, the 
questions presented touching the law 
of the Republic of France effective - 
July 28, 1937, so far as the rights 
and remedies of the plaintiff against 
the defendant are involved, are com- ° 

licated within Federal Rule and would 
ie referred to special master to take 
testimony and report his findings, com- 
pensation of special master and of 
stenographic reporter to be paid by 
the defendant in the first instance in 
view of the financial condition of the 
parties and to be allocated ultimately 
as the court shall direct. Federal 
Rules of Civil Procedure, rules 53, 
56(b), 80(a), 28 U.S.C.A. following sec- 
tion 723c.—Heiberg v. Hasler, 1 F.R. 
Dios 

D.C.Ohio. Where defendants moved 
for limitation of issues on basis of 
pre-trial conferences but recited only 
that defendants made concessions and 
undertakings and did not state that 
any agreement between parties had 
been made or any stipulations con- 
cluded, as required by Civil Procedure 
Rules, motion was overruled. Rules of 
Civil Procedure for District Courts, 
rule 16, 28 U.S.C.A. following section 
723¢e.—U. S. v. Hartford-Empire Co., 1 
F.R.D. 424. 

D.C.Okl. Where garnishment  pro- 
ceeding was brought against liability 
insurer as authorized by Oklahoma 
law, a statement in insurer’s answer 
that it was not liable to defendants 
except upon a liability to be paid in 
Illinois wherein the insured resided 
at time automobile liability insurance 
contract was entered into would not 
present an “issue of fact,’’ but would 
present only an “issue of law’ which 
the court could determine upon the 
pleadings and stipulation filed. 12 Ok1. 
St.Ann. § 863.—Allen v. Belford, 35 F. 
Supp. 111. 

D.C.Or. In action for injunction un- 
der Sherman Anti-Trust Act, allega- 
tion that if restraining order was not 
granted plaintiff would suffer damage 
in stated amount, and prayer for 


treble damages, were insufficient to 


notify defendants that damages for 
prior acts would be claimed so as to 
require defendants, if they wanted 
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jury trial, to make demand within 10 
days, under Civil Procedure Rule. 


Sherman Anti-Trust Act § 1 et seq., 15 
U.S.C.A. 1 et seq.; Rules of Civil 
Procedure for District Courts, rule 38, 
28 U.S.C.A. following section 723¢c.— 
Columbia River Packers Ass’n v. Hin- 
ton, 34 F.Supp. 970. 

In action for injunction under Sher- 
man Anti-Trust Act, where first notice 
defendants had that damages for prior 
acts were claimed was when amend- 
ment to complaint to include allega- 
tions of prior damage was allowed on 
same day as judgment for plaintiff 
was entered awarding treble damages, 
the immediate entry of judgment de- 
prived defendants of right to demand, 
within 10 days, under Civil Procedure 
Rule, a jury trial, and defendants 
therefore did not ‘waive’ right to 
jury trial; hence award of treble dam- 
ages in the judgment would be 
stricken. Sherman Anti-Trust Act § 1 
et seq., 15 U.S.C.A. § 1 et seq.; Rules 
of Civil Procedure for District Courts, 
rule 38, 28 U.S.C.A. following section 
723e.—Columbia River Packers Ass’n 
v. Hinton, 34 F.Supp. 970. 

D.C.Or. The Federal Civil Procedure 
Rule expressly authorizing amendment 
of findings of fact on motion made not 
later than ten days after entry of 
judgment does not provide for amend- 
ment of conclusions of law, or with- 
drawal of requested conclusions, and 
District Court would not, after entry 
of final judgment, grant defendants’ 
motion to withdraw defendants’ pro- 
posed conclusions of law and*to strike 
reference to defendants’ proposals from 
the conclusions adopted and filed by 
court. Rules of Civil Procedure for 
District Courts, rule 52(b), 28 U.S.C.A. 
following section 723¢.—Columbia 
River Packers Ass’n v. Hinton, 34 F., 
Supp. 970. 

Under Federal Civil Procedure Rule 
requiring motion to amend findings of 
fact to be filed not later than ten days 
after entry of judgment, defendants’ 
motion to withdraw defendants’ pro- 
posed conclusions, and for amendment 
of conclusions as made and adopted by 
District Court, even if motion was per- 
mitted under the Civil Procedure 
Rule, would be denied as not having 
been filed in time, where judgment 
was entered on June 14, and the mo- 
tion was filed on August 31. Rules of 
Civil Procedure for District Courts, 
rule 52(b), 28 U.S.C.A. following sec- 
tion 723¢c.—Columbia River Packers 
Ass’n vy. Hinton, 34 F.Supp. 970. 


D.C.Or. Before trial, parties should 
disclose all legal and fact issues which 
they intend to raise at trial, except 
such issues as may involve privilege or 
impeaching matter and, with respect 
to those exceptions, disclosure may be 
made to the judge conducting the pre- 
trial hearing without disclosure to op- 
posing counsel, and a ruling will be 
made on exception claimed.—Burton vy, 
Bee nncuser am betn Cov, (tia Eee. 


The test to be applied in determining 
whether impeaching matter or any 
factual issue, which counsel _ feels 
should not be disclosed to his opponent 
in advance of trial should be disclosed, 
is whether disclosure or nondisclosure 
will best promote the ends of justice, 
and that is for the judge conducting 
the pre-trial hearing to determine.— 
Burton v. Weyerhaeuser Timber Co., 1 
F.R.D. 571. 


Pre-trial orders should be agreed on 
by counsel and presented to the court 
for signature and filing a reasonable 
time before trial, and, where counsel 
are unable to agree on the form of the 
pre-trial order, the court should be ad- 
vised well before the trial date, and 
pre-trial orders representing the views 
of both sides should be submitted.— 
Burton v. Weyerhaeuser Timber Co., 1 
B.D)... 71, 

At least one of the attorneys on each 
side appearing at pre-trial hearing 
should also participate in the trial._— 
Burton vy. Weyerhaeuser Timber Co., 1 
H.R.D. 571. 

Surprise both as a weapon of attack 
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and defense is not tolerated under the 
new federal procedure.—Burton v. Wey~ 
erhaeuser Timber Co., 1 F.R.D, 571. 
In action to recover for disabling 
acid burn on plaintiff's hand, failure 
to disclose at pre-trial hearing factual 


defense that plaintiff was burned by- 


sulphurie acid and not by muriatic acid 
was contrary to the spirit of the new 
procedural rules that surprise should 
be eliminated as a trial tactic, and 
prevented plaintiff from having a “fair 
trial” by depriving his counsel of the 
opportunity to meet that defense, thus 
warranting the court in ordering a new 
trial on its own initiative. Federal 
Rules of Civil Procedure, rule 59(d), 28 
U.S.C.A. following section 723¢c.—Bur- 
ton y. Weyerhaeuser Timber Co., 1 F. 
R.D. 571. 

D.C.Pa. In action for infringements 
of copyrights on musical compositions, 
it was no defense that plaintiff was a 
combination in restraint of trade, and 
that matter could be considered solely 
under cross-claim reiterating that de- 
fense and asking for aflirmative relief, 
and hence, in absence of anything com- 
pelling a joint trial of the separate is- 
sues, plaintiffs’ motion for separate 
trials of the claim and cross-claim was 
granted. Rules of Civil Procedure for 
District Courts, rule 42(b), 28 U.S. 
C.A. following seetion 723¢c.—Society of 
European Stage Authors and _ Com- 
posers v. WCAU Broadcasting Co., 35 
F.Supp. 460. : 

Whether there should be separate 
trials and separate judgments ona claim 
and cross-claim rests in the sound dis- 
cretion of the trial judge, and the de- 
termining factors are the doing of jus- 
tice, the avoidance of prejudice, and 
the furtherance of convenience. Rules 
of Civil Procedure for District Courts, 
rule 42(b), 28 U.S.C.A, following sec- 
tion 723c.—Society of European Stage 
Authors and Composers v. WCAU 
Broadcasting Co., 35 F.Supp. 460. 

Where the pleadings in a copyright 
infringement action were before the 
court for more than two years on vari- 
ous’ motions, and further delay would 
be avoided by granting separate trials 
of the claim and cross-claim, plain- 
tiffs’ motion for separate trials was 
granted. Rules of Civil Procedure for 
District Courts, rule 42(b), 28 U.S.C.A. 
following section 723c.—Society_ of 
European Stage Authors and Com- 
posers v. WCAU Broadcasting €o., 35 
F.Supp. 460. 

D.C.Pa. In action against operator 
of landing field for injuries and dam- 
ages to airplane in landing, statement 
of witness that he had ‘cracked up at 
the same ditch” did not warrant with- 
drawal of juror where trial court in- 
structed jury to disregard. the state- 
ment, since defendant was not preju- 
diced.—Beck v. Wings Field, 35 F. 


an issue to jury.—Zufall v. U. S., 
F.Supp. 999. 

Before evidence is left to jury, there 
is _a preliminary question for trial 
judge whether there is any evidence 
upon which a jury can properly find a 
verdict for party producing it, upon 
whom onus of proof is imposed.—Zu- 
fall v. U. S., 36 E'Supp. 999. 

Issues that depend on credibility of 
witnesses and effect or weight of evi- 
dence are to be decided by jury.—Zu- 
fall v. U. S., 36 F.Supp. 999. 

In determining’ a motion of either 
party for a peremptory instruction, 
District Court assumes that evidence 
for opposing party proves all that it 
reasonably may be found sufficient to 
establish and that from such facts there 
should be drawn in favor of the latter 
all the inferences that fairly are de- 
ducible from them.—Zufall v. U. 8., 36 
F.Supp. 999. 

D.C.Pa. Where informal request for 
amendment of findings was made three 
days after entry of judgment, but filing 
of formal petition to amend findings 
was delayed at court’s suggestion, fail- 
ure to file petition within ten days aft- 
er entry of judgment did not preclude 
court from amending findings. Federal 


‘U.S.C.A. following section 
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Rules of Civil Procedure, rule 52(b), 28 
723¢.—Ven- 
nell vy. U. S., 38 F.Supp. 381, granting 
petition 36 F.Supp. 646. 

Where amended findings sought by 
administrator were not inconsistent 
with the legal conclusions and_ were 
sought so that opinion would suffice as 
a record for appeal because estate was 
too small to bear financial burden of 
printing entire record, court was au- 
thorized to extend time for filing mo- 
tion to amend, in order to determine 
whether parties would stipulate sub- 
stance of an amendment. Federal Rules 
of Civil Procedure, rule 52 (b), 28 U.S. 
C.A. following section 723¢c.—Vennell v. 
. S., 38 F.Supp. 381, granting peti- 
tion 36 F.Supp. 646. p 

Requested amendments to findings 
containing considerable detail which 
was unnecessary or possibly imperti- 
nent to court’s legal conclusions would 
not be allowed.—Vennell v. U. S., 
F.Supp. 381, granting petition 36 F. 
Supp. 646. 

Although judgment would not be af- 
fected, one of administrator’s request- 
ed amendments to findings was allowed 
in order to make unnecessary printing 
of entire record on appeal, where es- 
tate was insufficient to bear cost there- 
of.—Vennell v. U. S., 38 F.Supp. 381, 
granting petition 36 F.Supp. 646. 

D.C.Pa. In motorist’s action for per- 
sonal injuries sustained when struck by 
locomotive at grade crossing where 
motorist’s witness, who had been guest 
in automobile, during cross-examina- 
tion stated that railroad had settled 
her claim for $2,500, refusal of court to 
withdraw a juror and continue the 
cause because of the witness’ state- 
ment was not an abuse of discretion 
where the controversial statement was 
fully and carefully explained by court 
to jury at several points—Katz v. 
Delaware & H. R. Corporation, 38 F. 
Supp. 698. f - 

D.C.Pa.’ In motorist’s action for in- 
juries sustained when struck by loco- 
motive at grade crossing, refusal of 
railroad’s point for charge that there 
Was no evidence that engine’s speed 
caused or contributed to the accident 
was justified.—Katz v. Delaware & H 
R. Corporation, 38 F.Supp. 698. 

D.C.Pa. Where the complaint in an 
action to enjoin the enforcement of 
Pennsylvania statute abolishing causes 
of action for alienation of affections 
did not specifically allege unconstitu- 
tionality of statute, but both parties 
presented arguments on validity of 
statute under the Fourteenth Amend- 
ment and expected the federal Dis- 
trict Court to decide that issue, the 
issue would be considered before a 
determination of the case on the merits. 
48~.P.S.Pa. + §...170..:ety .Sequs wU.s. Osa. 
Const. Amend, 14.—Wilder y. Reno, 39 
F.Supp. 404. 


D.C.Pa. The question of a with- 
drawal of a juror is generally within 
the trial court’s discretion depending 
on all the circumstances surrounding 
the trial.—Boyle v. Ward, 39 F.Supp. 


In action by husband and wife for in- 
juries sustained, wherein objection to 
testimony of husband’s earnings in 
his business was sustained, District 
Court’s refusal to withdraw a juror 
was not abuse of discretion, where 
the offer was made in good faith and 
only indication to jury that prejudice 
might result came from lips of de- 
fendant’s counsel, there was no com- 
piaint that the charge concerning dam- 
ages was improper, nor request for 
further charge, and testimony sub- 
sequently offered and admitted touched 
incidentally upon the husband’s busi- 
ness.—Boyle v. Ward, 39 F.Supp. 545. 

D.C.Pa. Under federal rule, the sub- 
mission of special questions to the jury 
is entirely within the discretion of the 


trial judge. Federal Rules of Civil 
Procedure, rule 49, 28 U.S.C.A._ fol- 
lowing section 728¢e.—Moyer v. Atna 


Life Ins. Co., 39 HW.Supp. 725. 
D.C.Pa. In action on fidelity sure- 
tyship bond, auswers of indemnity 
company and plaintiff’s alleged agent, 
which denied the alleged dishonesty 
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and alleged that money in question 
was used for plaintiff’s benefit and for 
reimbursements due alleged agent, and 
alleged agent’s counterclaim for com- 
pensation and reimbursements due from 
plaintiff, involved the same _ issues, 
which would likely involve same wit- 
nesses and which should in the inter- 
est and convenience of economy be 
decided by a single trial, hence plain- 
tiff’s motion for separate trials of is- 
sues would be denied. Rules of Civil 
Procedure for District Courts, rule 
42(b), 28 U.S.C.A. following section 
723c.—Commercial Banking Corporation 
v. Indemnity Ins. Co. of North Amer- 
ica, 1 F.R-D. 380. 

D.C.S.C. Where, if case had been 
submitted to the jury and a _ verdict 
for the plaintiff had been rendered, the 
court would have felt constrained in 
the exercise of sound judicial discre- 
tion to set such verdict’ aside, the 
court had duty to direct verdict for 
defendant._S. LL. Shepard & Co. v. 
Agwilines, Inc., 39 F.Supp. 528. 

D.C.Tenn. Where case was submitted 
to jury. with right reserved to pass on 
defendant’s motions for directed ver- 
dict, and jury disagreed, and there was 
evidence of substantial character which, 
if believed by jury, would require ver- 
dict for plaintiff, District Court would 
permit retrial of case and would deny 
motion for directed verdict. Rules of 
Civil Procedure for District Courts, rule 
50(b), 28 U.S.C.A. following section 
793¢.—Howard Vv. U. S.,.1 F.R.D, 361, 

D.C.Wash. In action for balance due 
on contract to construct pipe line for 
water system for domestic water sup- 
ply for town, testimony of expert wit- 
ness that specifications which were 
made a part of the contract and were 
under the supervision of town engineer 
were faulty was within scope of pre- 
trial order which left open for deter- 
mination at time of trial question of 
whether pipe line was constructed in 


accordance with contract.—Ruedy v. 
Town of White Salmon, 35 F.Supp. 
130. 


D.C.W.Va. In action to recover dam- 
ages for infringement of film copyright, 
for an injunction and for discovery as 
to past infringement, where bill did 
not allege that defendant was still in 
possession of the films or that he had 
opportunity to again violate the copy- 
right, and did not allege that defendant 
either threatened or intended to commit 
further infringement, and it appeared 
from pretrial conference that the films 
had been returned, court did not have 
equitable jurisdiction, and defendant 
was entitled to a jury trial.—Universal 
Pictures Corporation vy. Marsh, 36 F, 
Supp. 241. 

D.C.Wis. In case submitted to jury, 
trial judge is not trier of facts, and 
law does not require that evidence 
shall satisfy him.—Westphal v. Kan- 
sas City Life Ins. Co., 37 F.Supp. 300. 

On motion to direct verdict for de- 
fendant, evidence and reasonable in- 
ferences therefrom must be considered 
in light most favorable to plaintiff.— 
Westphal v. Kansas City Life Ins. Co., 
37 F.Supp. 300. 

On defendant’s motion for directed 
verdict, court must assume that plain- 
tiffs’ evidence is true and extend cred- 
it to every fair inference therefrom.— 
Westphal v. Kansas City Life Ins. Co., 
37 F.Supp. 300. 

App.D.C. The rule permitting the 
court in which an action involving 
mental or physical condition is pend- 
ing to order a physical or mental ex- 
amination by a physician is not un- 
authorized as a modification of sub- 
stantive rights, but is authorized as a 
procedural rule relating exclusively to 
the obtaining of evidence. Rules of 
Civil Procedure for District Courts, 
rule 35(a), 28 U.S.C.A. following sec- 
tion 728¢c.—Beach y. Beach, 114 F.2d 
479. 

The rule providing that, in an ac- 
tion in which the mental or physical 
condition of a party is in controversy, 
the court in which the action is pend- 
ing may order him to submit to a 
physical or mental examination, is 
not limited to actions for personal in- 
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uries. Rules of Civil Procedure for 

istrict Courts, rule 35(a), 28 U.S.C. 
A. following section 723¢c.—Beach y. 
Beach, 114 F.2d 479. 

In action by infant wife for main- 
tenance, wherein husband  counter- 
claimed far divorce on ground of adul- 
tery, characteristics expressed in terms 
of blood grouping would be regarded 
as part of “physical condition”, and 
wife, though suing by next friend, and 
child, would be regarded as ‘‘parties” 
within rule providing that in an ac- 
tion in which mental or “physical con- 
dition” of a “party’’ is in controversy, 
the court may order a physical ex- 
amination, so that court had jurisdic- 
tion to order wife and child to sub- 
mit to a blood grouping test for 
comparison of their blood with that 
of husband. Rules of Civil Procedure 
for District Courts, rules 17(a), 35(a), 
28 U.S.C.A. following section 723c; D. 
C.Code 1929, fT. 14, .§ 75.—Beach v. 
Beach, 114 F.2d 479. 

App.D.C. Under Federal Rule re- 
quiring findings in all actions tried 
upon the facts without a jury, trial 
court was not required to make find- 
ings of fact, where case was tried upon 
a motion to dismiss, since only issues 
to be determined by trial court were 
questions of law. Federal Rules of 
Civil Procedure, rule 52(a), 28 U.S.C.A. 
following section 728¢c—Thomas vy. 
Peyser, 118 F.2d 369. 

App.D.C. Although granting of con- 
tinuance or of motions for vacation of 
judgment and for new trial are ad- 
dressed to discretion of trial court, that 
discretion must be exercised in the in- 
terest of justice—Cornwell v. Cornwell, 
{18 F/2d 396, 

App.D.C. In action by bakery cor- 
poration against various labor unions 
and certain of their members to re- 
cover treble damages for alleged viola- 
tion of the Sherman Anti-Trust Act by 
a strike to enforce a demand that cor- 
poration eease importing goods for re- 
sale wherein complaint alleged that 
corporation’s plant was closed and re- 
mained closed in consequence of the 
strike, verdict for defendants was prop- 
erly directed on corporation’s opening 
statement which showed that the al- 
leged restraint by defendants did not 
have any actual or intended effect on 
price or price competition. Sherman 
Anti-Trust Act § 3, 15 U.S.C.A. é 3° 
Clayton Act § 4, 15 U.S.C.A. § 15.—Gun- 
dersheimer’s Ine. v. Bakery & Con- 
fectionery Workers’ International Union 
of America, 119 F.2d 205 

App.D.C. Where owner for whom 
loan was negotiated alleged that por- 
tion of proceeds was misapplied, a 
plea alleging that payment had been 
made by delivery of check at owner’s 
direction to a third person, was not 
identical with plea alleging the same 
facts and in addition alleging facts 
showing application of fund for own- 
er’s benefit, and hence direction of 
verdict on the former plea did not 
preclude submission of latter to the 
jury, even if direction of verdict 
amounted to a ruling that third per- 
son had no authority to indorse check 
and that his indorsement was a forgery. 
—Weiss v. District Title Ins. Co., 121 
F.2d 900. 

App.D.C. A motion for continuance 
is submitted to the sound discretion 
of the court, and its ruling thereon 
should not be disturbed in the absence 
of abuse of that discretion.—Thomas 
v. U. S., 121 F.20a.905. 

App.D.C. Where case was not tried 
on the facts but was decided on ques- 
tions of law arising on motion to dis- 
miss, the federal rule’ relating to find- 
ings by the court had no application, 
since such rule relates to actions tried 
on the facts without a jury. Federal 
Rules of Civil Procedure, rule 52(a), 28 
U.S.C.A. following section 723¢.—Luck- 
ing v. Delano, 122 F.2d 21. 

Where case was not tried on the facts 
but was decided on questions of law 
arising on motion to dismiss, trial 
court was not required to make find- 
ings of fact.—Lucking v. Delano, 122 
E.2d 21. 
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C.C.A.Tex. In eompensation proceed- 
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ing, failure to instruct jury on issue 
whether employee’s alleged incapacity 
was due solely to bodily disease and 
not occasioned by injury was not er- 
ror, where issue was not raised as de- 
fense by pleadings nor by special re- 
quest to charge, and record contained 
nothing tending to prove that em- 
ployee’s incapacity was caused by 
disease instead of injuries suffered in 


accident. Vernon’s Ann,Civ.St.Tex, art. 
8306 et seq.; Federal Rules of Civil 
Procedure, rule 8(b), 28 U.S.C.A. fol- 


lowing section 723c—WLiberty Mut. Ins. 
Co. v. Arnold, 118 F.2d 47. 
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C.C.A.Til. The District 
bound by master’s findings of fact 
unless clearly erroneous. Rules of 
Civil Procedure for District Courts, 
rule 53(e) (2), 28 U.S.C.A. following 
section 723c.—Santa Cruz Oil Corpora- 
aan v. Allbright-Nell Co., 115 F.2d 


Court rules providing that in actions 
tried without a jury the court shall 
accept a master’s findings of fact un- 
less clearly erroneous, and rule pro- 
viding that findings of fact shall not 
be set aside unless clearly erroneous, 
promulgate no new principle of pro- 
cedure. Rules of Civil Procedure for 
District Courts, rules 52(a), 53(e) (2), 
28 U.S.C.A. following section 723¢.— 
Santa Cruz Oil Corporation y. All- 
bright-Nell Co., 115 F.2d 604. 

Contention that modification of orig- 
inal patent license contract as to the 
selling price of patented product was 
in contravention of statute of frauds 
was “waived” by failure to except to 
master’s report on such ground.— 
Santa Cruz Oil Corporation vy. All- 
bright-Nell Co., 115 I.2d 604. 

C.C.A.Ill. In action to be tried with- 
out a jury, the District Court is bound 
by master’s findings of fact unless 
clearly erroneous. Federal Rules of 
Civil Procedure, rule 53(e) (2), 28 U.S. 
C.A. following section 723¢c.—Arrow 
Distilleries, (Mich.) vy. Arrow Distil- 
leries, (Ill.), 117 F.2d 636. 

C.C.A.1. Where case was referred 
to an auditor, the parties remained as 
free to call, examine and cross-examine 
witnesses as if report had not been 
made, and no incident of jury trial 
was modified or taken away either by 
preliminary, tentative hearing before 
the auditor or by the use to which 
his report was put.—Gay v. U. S., 118 
F.2d 160. 


Courtigaeis: 


A court has right to disapprove of 
an auditor’s report in toto and can 
approve report in part and disapprove 
it in part.—Gay v. U. S., 118 F.2d 160. 

C.C.A.Mass. Under civil procedure 
rules and under Massachusetts law, 
the report of a master making a simple 
finding in favor of one of the parties, 
without reporting the evidence, is 
“prima facie evidence’ and, in the 
absence of other evidence at the trial 
on the issue before the court, requires 
judgment in accordance with the mas- 
ete finding.—Cabel v. U. S., 113 F.2d 


C.C.A.Mont. Under Civil Procedure 
Rule permitting reference in an action 
at law when issues are complicated, 
whether a reference in action on ex- 
press and implied contracts shall be 
made is largely within discretion of 
trial court. Federal Rules of Civil Pro- 
cedure, rule 53(b), 28,U.S.C.A. follow- 
ing section 723c.—Barnard-Curtiss Co. 
yv. Maehl, 117 F.2d 7. 

In action on express and implied con- 
tracts which provided for clearing of 
brush and timber, removal of stumps, 
roots and other debris from land, for 
hauling and transporting employees, 
material and supplies, for services ren- 
dered and for tools, machines and mer- 
chandise delivered, pleadings did not 
disclose issues so complicated that it 


was an abuse of discretion to fail to 
make a reference. Federal Rules of 
Civil Procedure, rule 53 (b), 28 U.S. 
C.A. following section 723¢.—Barnard- 


Curtiss Co. v. Maehl, 117 F.2d 7. 
C.C.A.Wash. The Civil Procedure 
Rule that, in actions tried without a 
jury, court shall accept master’s find- 
ings of fact unless clearly erroneous, 
regulates conduct of trial judge and 


ie 
i 
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not that of the appellate court; the 
rule being a restatement of an old and 
well-established rule. Rules of Civil 
Procedure for District Courts, rule 53 
(e) (2), 28 U.S.C.A. following section 
723c.—Adams County v. Northern Pac. 
Ry. Co., 115 F.2d 768. 
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C.C.A.Alaska. In action to recover 
royalties allegediy due under lease of 
mining claims, where plaintiff did not 
question sufficiency of verdict for 
plaintiff with respect to_ time from 
which interest was allowed until after 
jury had been discharged, counsel did 
not request that jury make verdict 
more definite, and trial court’s judg- 
ment was in conformity with verdict 
as rendered, any question as to verdict 
not conforming to trial cour~’s instruc- 
tions should have been raised by 
plaintiff at time verdict was rendered, 
and trial court or appellate court 
could not correct or add to the verdict 
after jury was discharged.--Reidy v. 
Myntti, 116 F.2d 725. 

C.C.A.Fla. In action for injunctive 
relief restraining enforcement of Flori- 
da statutes relating to Everglades 
Drainage District, wherein motion for 
preliminary injunction and motion to 
dismiss were filed, findings of facts 
based on admissions in answers and 
motion to dismiss, and made without 
any evidence having been taken, were 
unnecessary. Acts Fla.1929, ¢c. 13633; 
Acts Fla.1931, c. 14717; Acts Fla.1937, 
Pee y. Rorick, 112 F.2d 

The Civil Procedure Rule requiring 
court granting or refusing interlocu- 
tory injunctions to set forth findings of 
fact and conclusions of law ‘‘which con- 
stitute the grounds of its action” re- 
quires court to set forth facts and law 
constituting grounds of action in mak- 
ing the interlocutory injunction, and 
not such grounds as would be neces- 
sary on a final decree. Rules of Civil 
Procedure for District Courts, rule 52 
(a), 28 U.S.C.A. following section 723c. 
—Cone v. Rorick, 112 F.2d 894. 

Under Civil Procedure Rule requiring 
court granting or refusing interlocu- 
tory injunctions to set forth findings of 
fact and conclusions of law ‘‘which 
constitute the grounds of its action,” 
interlocutory injunction may be issued 
without attempting to settle either facts 
or law of case, if it appears that sub- 
stantial questions of law and fact exist 
and that irreparable injury to one 
party may be prevented by injunction 
without undue inconvenience and loss 
to the other, and in such a case the 
findings of fact and conclusions of 
law need be only such as constitute 
grounds of court’s action. Rules of 
Civil Procedure for District Courts, rule 
52(a), 28 U.S.C.A. following section 
723¢e.—Cone v. Rorick, 112 F.2d 894. 

C.C.A.1U. In action on accident poli- 
ey tried to District Court without jury, 
court properly found facts specially 
and stated, its conclusions of law there- 
on as required by federal rule. Fed- 
eral Rules of Civil Procedure, rule 52, 
28 U.S.C.A. following section 723¢.— 
Llewellyn v. Commercial Casualty Ins. 
Co., 118 F.2d 144. 

C.C.A.Kan. In action for death of 
motorist in collision with truck, re- 
quested finding that brakes on automo- 
bile were worn and in bad condition, 
and that motorist had knowledge of 
condition of brakes was properly re- 


‘fused where evidence was in conflict as 


to condition of brakes and reasonable 
minds could honestly reach different 
conclusions upon the question.—Na- 
tional Mut. Casualty Co. of Tulsa, 
Okl., v. Hisenhower, 116 F.2d 891. 

In action for death of motorist col- 
liding with fuel transport truck near 
narrow bridge, requested finding that 
truck got to the bridge and crossed it 
first was properly refused where bridge 
was about 34 feet long, which was the 
approximate length of truck, and 14 
feet in width, and driver of truck was 
compelled to veer to the left in order 
to cross the bridge, which was a sufli- 
ecient warning to him to retard speed 
to avoid a collision.—National Mut, 
Casualty Co. of Tulsa, Okl., v. Hisen- 
hower, 116 F.2d 891. 
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C.C.A.Mo. A trial court in making 
findings of fact is required to find only 
the ultimate facts——McGee v. Nee, 113 
F.2d 543. 

D.C.Conn. In action by United States 
on bond to indemnify plaintiff for pay- 
ments on account of lost adjusted serv- 
ice certificate issued to war veteran, 
who obtained payments from govern- 
ment on both original certificate and 
duplicate certificate, issued after is- 
suance of such bond without notifying 
other offices handling such certificates, 
plaintiff was not entitled to amendment 
of fact findings after judgment for de- 
fendant by adding findings that de- 
fendant could have ascertained admin- 
istrative practice not to give notice of 
issuance of duplicate certificates to 
branch offices had it investigated and 
made no investigation, as defendant 
owed no duty to make such investiga- 
tion and it would have been necessary 
for government to prove that defend- 
ant had notice or reason to know. of 
such practice in order to affect decision. 
—U. S. v. Hartford Accident & Indem- 
oi Co. of Hartford, Conn., 33 F.Supp. 


D.C.La. Where action was tried by 
the court without intervention of jury, 
findings of fact were made by the Dis- 
trict Court as required by civil pro- 
cedure rule. Federal Rules of Civil 
Procedure, rule 52, 28 U.S.C.A. follow- 
ing section 723¢c.—Gulf Refining Co. v. 
Helis, 36 F.Supp. 357. 

D.C.Mass. In action for declaratory 
judgment concerning validity and in- 
fringement of patent, where neither 
party questioned master’s findings of 
fact, such findings would be adopted 
as findings of fact required by federal 
rule. Federal Rules of Civil Pro- 
cedure, rule 52(a), 28 U.S.C.A. follow- 
ing section 7238¢ec—Leeds & Northrup 
Co. v. Doble Engineering Co., 37 F. 
Supp. 113. 

D.C.Mo. The District Court should 
make only such findings of fact and 
state only such conclusions of law as 
are contemplated by procedural rule 
stating that, in all actions tried on the 
facts without a jury, the court shall 
find the facts specially and state sepa- 
rately its conclusions of law thereon 
and direct the entry of the appropriate 
judgment. Rules of Civil Procedure 
for District Courts, rule 52, 28 U.S.C.A, 
following section 723c.—Sonken-Galam- 
ba Corporation v. Atchison, T. & S. F. 
Ry. Co., 34 F.Supp. 15, denying new 
trial 383 FE.Supp. 814. 

The procedural rule stating that the 
District Court shall find the facts spe- 
cially and state separately its conclu- 
sions of law thereon does not contem- 
plate that there shall be findings of fact 
wholly inappropriate to the judgment 
entered and necessarily discarded as 
unproved or immaterial in connection 
with the conclusions of law reached, 
Rules of Civil Procedure for District 
Courts, rule 52, 28 U.S.C.A. following 
section 723c.—Sonken-Galamba Corpo- 
ration v. Atchison, T. & S. F. Ry. Co., 
34 F.Supp. 15, denying new trial 33 
F.Supp. 814. 

The facts to be found by the District 
Court under procedural rule requiring 
the court to find facts specially and 
state separately its conclusions of.law 
thereon are the ultimate facts estab- 
lished by the evidence and supporting 
judgment. Rules of Civil Procedure for 
District Courts, rule 52, 28 U.S.C.A. fol- 
lowing section 723c.—Sonken-Galamba 
Corporation v. Atchison, T. & S. F. Ry. 
Co., 34 F.Supp. 15, denying new trial 
33 F.Supp. 814. 

A party who is not willing to give 
a trial judge the benefit of suggested 
findings of fact and conclusions of law 
is not in a good position to complain 
that the findings made and conclusions 
stated are incomplete. Rules of Civil 
Procedure for District Courts, rule 52, 
28 U.S.C.A. following section 723c.— 
Sonken-Galamba Corporation y. Atchi- 
son, T. & §. F. Ry. Co., 34 F.Supp. 15, 
denying new trial 33 F.Supp. 814. 

The portion of plaintiff's motion to 
amend, withdraw, and make additional 
findings of fact and conclusions of law 
requesting that exceptions be allowed 
to plaintiffs to the findings and con- 


‘ 2326 
clusions and to the District Court’s 
judgment was granted even though no 
such order was necessary .to enable 
plaintiffs to have any findings and con- 
clusions reviewed. Rules of Civil Pro- 
cedure for District Courts, rule 52, 28 
U.S.C.A. following section 723¢c.—Son- 
ken-Galamba Corporation v, Atchison, 
T. & S. F. Ry. Co., 34 F:Supp. 15, deny- 
ing new trial 33 F.Supp. 814. 

D.C.N.Y. A party may not waive 
findings of fact by federal District 
ve ailiar Hee v. Walworth Co., 1 F.R.D. 


Windings of fact and conclusions of 
law are not necessary unless appeal is 
taken, but are necessary if appeal is 
is mg vy. Walworth Co., 1 F.R.D. 

D.C.N.Y. The federal rule providing 
for special findings of facts and con- 
clusions of.law in actions tried with- 
out jury is ‘‘mandatory”’. Federal 
Rules of Civil Procedure, rule 52(a), 28 
U.S.C.A. following, section 723c.—Hecht, 
Levis & Kahn y. New Zealand Ins. Co., 
abe) 53 SH Dieta 

Where parties. stipulated for trial 
without jury, and waived necessity of 
findings, but defendant manifested in- 
tent to appeal and requested findings, 
court resolved doubt as to necessity 
of findings in favor of a complete rec- 
ord on appeal, and made findings of 
fact and conclusions of law. Federal 
Rules of Civil Procedure, rule 52(a), 
28 U.S.C.A. following section 723¢c.— 
Hecht, Levis & Kahn vy. New Zealand 
Ins. Co., 1 F.R.D. 598. 

D.C.Tex. Where jury returned a gen- 
eral verdict for defendant as regards 
negligence in attempting to kill an 
abandoned wild well, failure to agree 
upon answer to special issues as re- 
gards defendant’s liability under stat- 
utes relating to waste did not prevent 
entry of judgment on general verdict 
in view of court’s conclusion that plain- 
tiff was not entitled to go to jury upon. 
the latter issues. Vernon’s Ann.Civ.St. 
Tex. arts. 6014, 6015, 6049c, § 138; Wed- 
eral Rules of Civil Procedure, rule 49 
(a, b), 28 U.S.C:A. following section 
723¢e.—Ivey v. Phillips Petroleum Co., 
36 F.Supp. 811. 

D.C.Wis. In action on life insurance 
policies, where court denied defend- 
ant’s motion to change jury’s affirma- 
tive answers to questions in special 
verdict as to whether insured, who 
disappeared, died on or before expira- 
tion dates of policies, and motion for 
judgment notwithstanding verdict, de- 
fendant’s alternative motion for pro- 
ceedings to determine whether insured’s 
premium payments were made with 
funds embezzled by him from defend- 
ant and whether policies or proceeds 
thereof are defendant’s property, if 
court sustained jury’s verdict, must be 
granted.—Westphal v. Kansas City Life 
Ins. Co., 37 F.Supp. 300. 
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U.S.Ark. Under federal rule, grant 
of motion for judgment notwithstand- 
ing the verdict did not effect an auto- 
matic denial of alternative motion for 
new trial. Federal Rules of Civil Pro- 
cedure, rule 50(b), 28 U.S.C.A. follow- 
ing section 723c.—Montgomery Ward & 
Co. wv.) Duncan, 61 |S'CED 18957310 FSS 
243, 85 L.Ed. —, modifying Dunean vy. 
Montgomery Ward & Co., 108 F.2d 848, 
reversing 27 F.Supp. 4, certiorari grant- 
ed Montgomery Ward & Co. v. Duncan, 
60 S.Ct. 809, 309 U.S. 650, 84 L.Wd. 
1001, motion denied 60 S.Ct. 1073, 310 
U.S. 612, 84 L.Ed. 1389. 


The federal rule permitting motion 
for judgment, or motion for judgment 
joined with motion for new trial, or 
motion for new trial in the alternative, 
was adopted for purpose of speeding 
litigation and preventing unnecessary 
retrials, but it does not alter the right 
of either party to have a question of 
law reserved upon decision of which 
the court might enter judgment for one 
party in spite of a verdict in favor of 
the other. Federal Rules of Civil Pro- 
cedure, rule 50(b), 28 U.S.C.A. follow- 
ing section 723c; U.S.C.A.Const. Amend, 
7.—Montgomery Ward & Co. vy. Duncan, 
61 S.Ct. 189, 311 U.S. 248, 85 L.Bd. —, 
modifying Duncan y, Montgomery Ward 


wea | 


& Co., 108 F.2d 848, reversing 27 F. 


Supp. 4, certiorari granted Montgomery 
Ward & Co. v. Duncan, 60 S.Ct. 809, 309 
U.S. 650, 84 L.Ed. 1001, motion denied 
AE 1078, 310 U.S. 612, 84 L.Ed. 

The federal rule permitting motion 
for judgment or motion for judgment 
joined with a motion for new trial, or 
motion for new trial in the alternative, 
merely renders unnecessary a formal 
reservation of a question of law, but it 
adds nothing of substance to rights of 
litigants theretofore existing through 
a more cumbersome procedure., Feder- 
al Rules of Civil Procedure, rule 50(b), 
28 U.S.C.A. following section 723¢c.— 
Montgomery Ward & Co. v. Duncan, 61 
S.Ct. 189, 311 U.S. 2438, 85 L.Ed. —, 
modifying Duncan v. Montgomery Ward 
& Co., 108 F.2d 848, reversing 27 F. 
Supp. 4, certiorari granted Montgomery 
Ward & Co. v. Duncan, 60 §.Ct. 809, 309 
U.S. 650, 84 L.Ed. 1001, motion denied 
a S.ct. 1073, 310 U.S. 612, 84 L.Ed. 


The federal rule permitting motion 
for judgment or motion for judgment 
joined with motion for new trial or 
motion for new trial in the alternative 
was not intended to alter the existing 
right to move for new trial theretofore 
recognized by statute. Federal Rules 
of Civil Procedure, rule 59(a, b), 28 
U.S.C.A. following section 723c;_ Jud. 
Code § 269, 28 U.S.C.A. § 391.—Mont- 
gomery Ward & Co. v. Duncan, 61 S. 
Ct. 189, 311 U.S. 243, 85 L.Ed. —, mod- 
ifying Duncan vy. Montgomery Ward & 
Co., 108 F.2d 848, reversing 27 F.Supp. 
4, certiorari granted Montgomery Ward 
& Co. v. Duncan, 60 S.Ct. 809, 309 U.S. 
650, 84 L.Hd. 1001, motion denied 60 
S.Ct. 1073, 310 U.S. 612, 84 L.Ed, 1389. 

A motion for new trial may invoke 
the court’s discretion in so far as it 
is based on claim that verdict is 
against weight of the evidence, that the 
damages are excessive, or that, for oth- 
er reasons, the trial was not fair to 
movant, and may raise questions of 
law arising out of alleged substantial 
errors in admission or rejection of evi- 
dence or in instructions. Federal Rules 
of Civil Procedure, rule 59(b), 28 U. 
$.C.A. following section 723c.—Mont- 
gomery Ward & Co. v. Duncan, 61 S. 
Ct. 189, 311 U.S. 243, 85 L.Ed. —, mod- 
ifying Dunean v. Montgomery Ward & 
Co., 108 F.2d 848, reversing 27 F.Supp. 
4, certiorari granted Montgomery Ward 
& Co. v. Duncan, 60 S.Ct. 809, 309 U.S. 
650, 84 L.Ed. 1001, motion denied 60 S. 
Ct. 1073, 310 U.S. 612, 84 L.Ed. 1389. 

The federal rule providing that a 
motion for new trial may be joined 
with motion for judgment or that a 
new trial may be prayed for in the 
alternative, does not confine trial judge 
to initial choice of disposing of either 
motion, the exercise of which charge 
precludes consideration of remaining 
motion, but rather the phrase “in the 
alternative’ means that the things to 
which it refers are to be taken not 
together but one in the place of the 
other. Federal Rules of Civil Proce- 
dure, rule 59(b), 28 U.S.C.A. following 
section 723c.—Montgomery Ward & Co. 
v. Duncan, 61 S.Ct. 189, 311 U.S. 243, 85 
L.Ed. —, modifying Duncan v. Mont- 
gomery Ward & Co., 108 F.2d 848, re- 
versing 27 F.Supp. 4, certiorari grant- 
ed Montgomery Ward & Co. v. Duncan, 
60 S.Ct. 809, 309 U.S. 650, 84 L.Ed. 
1001, motion denied 60 S.Ct. 1073, 310 
U.S. 612, 84 L.Ed. 1389. 

The federal rule permitting a mo- 
tion for new trial to be joined with 
motion for judgment notwithstanding 
the verdict, or motion for new trial 
in the alternetive contemplates that 
either party to the action may have 
the trial judge’s decision on both mo- 
tions if both are presented. Federal 
Rules of Civil Procedure, rule 59(b), 
28 U.S.C.A. following section 723c.— 
Montgomery Ward & Co. vy. Duncan, 61 
S.ct. 189, 311 U.S. 2438, 85 L.Ed. —, 
modifying Duncan y. Montgomery Ward 
& Co., 108 F.2d 848, reversing 27 F. 
Supp. 4, certiorari granted Montgomery 
Ward & Co. v. Duncan, 60 8.Ct. 809, 309 
U.S. 650, 84 L.Hd. 1001, motion denied 
oo S.Ct. 1078, 310 U.S. 612, 84 L.Hd. 


. 
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Where a motion for judgment not- 
withstanding the verdict is made and 
new trial is prayed for in the alterna- 
tive, if the trial court errs in granting 
the motion for judgment, the movant 
is entitled to have his motion for new 
trial considered in respect of asserted 
substantial trial errors and matters 
appealing to the discretion of the judge. 
Federal Rules of Civil Procedure, rule 
59(b), 28 U.S.C.A. following section 
723c.—Montgomery Ward & Co. vy. 
Duncan, 61 S.Ct. 189, 311 U.S. 248, 85 
L.Ed. —, modifying Duncan vy. Mont- 
gomery Ward & Co., 108 F.2d 848, re- 
versing 27 F.Supp. 4, certiorari granted 
Montgomery Ward & Co. v. Duncan, 60 
S.Ct. 809, 309 U.S. 650, 84 L.Ed. 1001, 
motion denied 60 S.Ct. 1078, 310 U.S. 
612, 84 L.Ed. 1389. 

The federal rule permitting motion 
for judgment or motion for judgment 
joined with motion for new trial or 
motion for new trial in the alternative 
should be administered so as to ac- 
complish all that is permissible under 
its terms. Federal Rules of Civil Pro- 
cedure, rule 59(b), 28 U.S.C.A. follow- 
ing section 723c.—Montgomery Ward & 
Co... vy; Duncan, 61. S.Ct. 1892311) US: 
243, 85 L.Ed. —-, modifying Duncan y. 
Montgomery Ward & Co., 108 F.2d 848, 
reversing 27 F.Supp. 4, certiorari grant- 
ed Montgomery Ward & Co. vy. Duncan, 
60 S.Ct. 809, 309 U.S. 650, 84 L.Ed. 
1001, motion denied 60 S.Ct. 1073, 310 
U.S. 612, 84 L.Ed. 1389. 

Where a party moves for judgment 
notwithstanding the verdict and for 
new trial in the alternative, the trial 
judge should rule on the motion for 
judgment but whatever his ruling 
thereon, he should also rule on motion 
for new trial indicating the grounds 
of his decision, Federal Rules of Civil 
Procedure, rule 50(b), 28 U.S.C.A. fol- 


lowing section 723¢e.—Montgomery 
Ward & Co. y. Duncan, 61 S.Ct. 189, 
311 U.S. 243, 85 L.Ed. —, modifying 


Duncan v. Montgomery Ward & Co., 108 
H.2d 848, reversing 27 F.Supp. 4, cer- 
tiorari granted Montgomery Ward & Co. 
v. Duncan, 60 S.Ct. 809, 309 U.S. 650, 
84 L.Ed. 1001, motion denied 60 S.Ct. 
1073, 310 U.S. 612, 84 L.Ed. 1389. 

C.C.A.8. Applications for rehearing 
on the ground of ‘newly discovered 
evidence” are not favored, and to war- 
rant a reopening of the case it must 
appear that the evidence is in fact new- 
ly discovered, not merely that the im- 
portance of it is newly discovered.— 
Scott v. Commissioner of Internal Rey- 
enue, 117 F.2d 36. 

An application for rehearing on the 
ground of ‘‘newly discovered evidence’’ 
should ordinarily be denied if court is 
not satisfied that the alleged newly dis- 
covered evidence truly exists.—Scott v. 
Commissioner of Internal Revenue, 117 
¥.2d_ 36. 

C.C.A.Fla. A motion for a new trial 
is addressed to the sound discretion of 
the trial court, and in the absence of 
a showing of abuse of discretion, its 
ruling will not be overturned on ap- 


peal._Standard Oil Co. v. Burleson, 
117 F.2d 412. 
€.C.A.Il1. The denial of defendants’ 


request at hearing on motion for new 
trial for a continuance to summon the 
marshal to testify concerning the man- 
ner of serving additional jurymen 
was within the District Court’s discre- 
tion, where defendants made no offer 
of what they expected to prove by the 
marshal. Jud.Code, § 280,28 U.S.C.A. 
§ 417.—U. S. v. Meyer, 113 F.2d 387. 

C.C.A.Ill. On an application for re- 
examination of a question, whether it 
is by way of motion for new trial, 
petition for rehearing or in other 
form, before court will act affirmative- 
ly some equitable ground for re-ex- 
amination must be presented and, or- 
dinarily, where no new evidence is 
offered or if new evidence is offered 
and lack of diligence in procuring it 
exists, the application will be denied. 
—Aladdin Mfg. Co. v. Mantle Lamp Co. 
of America, 116 F.2d 708. 

C.c.A.Kan. The overruling of mo- 
tion for new trial was not erroneous 
on ground that trial court tacitly per- 
mitted defendant to enter trial with 
assumption that depositions of nonresi- 
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dent witnesses would be takex and 
considered, where defendant entered 
trial of case before announcing that 
witnesses were absent and statements 
of absent witnesses were apparently 
considered by trial court as they con- 
stituted part of record.—National Mut. 
Casualty Co. of Tulsa, Okl., v. Hisen- 
hower, 116 F.2d 891. 

‘Overruling motion for new trial of ac- 
tion tried by court without a jury was 
not error on ground that court atten- 
tively received testimony of plaintiff 
and her witnesses while cross-examina- 
tion of such witnesses was discouraged 
and witnesses for defendant were dis- 
eredited, trial court having cross-ex- 
amined some of defendant’s witnesses, 
where there was nothing to show that 
defendant was deprived of opportunity 
to examine or cross-examine the wit- 
nesses.—National Mut. Casualty Co. of 
Tulsa, Okl., v. Hisenhower, 116 F.2d 


891. 

C.C.A.Mass. The district court prop- 
erly denied plaintiff's motion to va- 
caté judgment and reopen trial on 
ground that judge erred in not allow- 
ing plaintiff to see opinion and take 
exception to denial of plaintiff's mo- 
tion for judgment and requests for 
findings before judgment was entered, 
where plaintiff excepted to denial of 
motion for judgment and refusal to 
make requested findings and conclu- 
sions.—Massachusetts Protective Ass’n 
v. U. S., 114 F.2d 304, reversing 22 F. 


Supp. 755. 
C.C.A.Miss. Where motion for new | 
trial presented nothing new, denial 


thereof was in court’s sound discre- 
tion. Rules of Civil Procedure for Dis- 
trict Courts, rule 59, 28 U.S.C.A. fol- 
lowing section 728c.—Hvang vy. Teche 
Lines, 112 F.2d 933. 

C.C.A.Mo. In order to entitle a party 
to new trial on ground of “newly dis- 
covered evidence’’, evidence must be in 
fact newly discovered, that is, discov- 
ered since the trial, and facts must be 
alleged from which the court may infer 
diligence on part of the movant, evi- 
dence relied on must not be merely 
cumulative or impeaching, must be ma- 
terial to issues involved, and must be 
such and of such nature that on a new ~ 
trial the newly discovered evidence 
would probably change the result.— 
Kitheart v. Metropolitan Life Ins. Co., 
119 F.2d 497. ; 

C.C.A.N.Y. The granting or refusing 
of a new trial is a matter resting with- 
in discretion of trial court and will be 
reviewed only for a clear abuse of dis- 
eretion. Federal Rules of Civil Proce- 
dure, rule 59, 28 U.S.C.A. foowing sec- 
tion 723¢c,—Campbell vy. American For- 
eign S. S. Corporation, 116 F.2d 926. 

“Newly discovered evidence” within 
Civil Procedure Rule authorizing new 
trial on ground of newly discovered 
evidence refers to evidence of facts ex- 
isting at time of trial, of which ag- 
grieved party was excusably ignorant. 
Federal Rules of Civil Procedure, rule 
59, 28 U.S.C.A. following section 723¢.— 
Campbell vy. American Foreign S. S8. 
Corporation, 116 F.2d 926. 

Fact that subsequent to trial seaman, 
who recovered judgment for cure and 
maintenance, had been continuously em- 
ployed, did not constitute ‘newly dis- 
eovered evidence” within Civil Proce- 
dure Rule authorizing new trial on 
ground of newly discovered evidence. 
Federal Rules of Civil Procedure, rule 
59, 28 U.S.C.A. following section 723c. 
—Campbell v. American Foreign S. S. 
Corporation, 116 F.2d 926. 

C.C.A.Ohio. A petition for rehearing 
is addressed to discretion of trial 
eourt, and its denial is not the sub- 
ject of appeal.—Chapman vy. Federal 
Land Bank of Louisville, Ky., 117 F.2d 
32 


1. 

C.C.A.Pa. In action for compensato- 
ry and punitive damages for malicious 
prosecution, denial of defendant’s mo- 
tion for new trial was not error, where 
substantial remittitur ordered by court, 
to which plaintiff assented, more than 
offset any possible harm to _ defendant 
due to failure to prove defendant’s 
financial worth.—Hornin v. Montgom- 
ery Ward & Co., 120 F.2d 500. 

C.C.A.Pa, In action for damages 


turn of verdict which covered damage 
o airplane but ignored plaintiff’s seri- 
“personal injuries was “abuse of 
iseretion.” Federal Rules of Civil 
Procedure, rule 61, 28 U.S.C.A. follow- 
ing section 723c.—Beck y. Wings Field, 
Inc., 122 F.2d 114, reversing 35 F. 
Deng ae. 
.C.A.S.C. Where there is substan- 
ial evidence to support a verdict of 
jury, federal trial judge does not abuse 
iseretion in refusing to set verdict 
.—Barnes y. South Carolina Pub- 
e Service Authority, 120 F.2d 439, af- 
firming In re South Carolina Public 
Service Authority, 37 F.Supp. 28 
_D.C.Conn. In action by United 
te indemnity bond, plant 
after 


tiff's favor, where moving papers 
tated no reason why additional facts 
ould not be established at  trial.— 
. vy. Hartford Accident & Indemni- 
0. of Hartford, Conn., 33 F.Supp. 


‘D.C.D.C. In personal injury suit, 
here parties stipulated at hearing on 
; fendant corporation’s motion for new 
trial after trial justice’s death that jus- 
1 ring might con- 


judgment for plaintiff and enter 
judgment for defendant, and such 
transcript contains suflicient statement 
character of evidence to permit such 
siding justice to pass on motion, he 
§ statutory authority to do so. 28 

CZCS Heer eae? vy. BHuclid 


actual one 

u court whether punitive 
eee. should be awarded, to which 
trial judge replied that no such dam- 
t ages were asked for or could be given, 

: Bas. nd that jury thereafter returned ver- 
ict for plaintiff in amount of her ac- 
ie 1 disbursements only, did not entitle 
efendant to new trial as necessitating 
ference that jury would have award- 
“ed far greater amount of damages had 
it not based verdict on sympathy for 
laintiff—Pessagno v. Euclid Iny. Co., 
5 F.Supp. 743. 


D.C.D.C. Defendant’s motion for 
~ new trial in personal injury action on 
ground that damages were excessive, 
_ that cross-examination of defendant’s 
- witness was improper, and that amend- 
ae ment after conclusion of all the eyi- 
dence was improperly permitted was 
5 denied, where testimony of plaintiff 
and her physician showed that dam- 

ages were not grossly excessive and 

that jury was not swayed by sympa- 
thy, cross-examination did not trans- 
eend proper bounds, and amendment 
was. permissible under court rules.— 
. George v. Sears, Roebuck & Co., 36 F. 

Supp. 633. 
 p.c.D.C. In action for injuries sus- 
_ tained when customer fell down two 
steps leading to a lower floor level 
in store, alleged fact that counsel for 
plaintiffs in his opening statement 
-yemarked that there had been previous 
falls on the stairway, which was un- 
~ supported by competent evidence, did 

mot require granting of new trial 
where there were no instructions on 
' the point requested and the court did 

instruct the jury that they should not 
let sympathy or prejudice affect their 
decision but should decide the case ac- 
eording to the facts established by the 


ag 


ta 


Bnei 
hich 
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D.C.D.C. Motion for Thich 
si after 


was filed and served 
expiration of time for 
new trial as provided by federal rule 
was required to be denied. Federal 
Rules of Civil Procedure, rule 59(b), 
28 U.S.C.A. following section 723¢.— 
ois y. Lansburgh & Bro., 38 F.Supp. 

29. 

Where single action was _ brought 
against owner of store for injuries sus- 
tained by customer in fall in store, and 
for ‘damages to her husband consisting 
of medical expenses, loss of services, 
ete., incident to the injuries sustained 
by the customer, jury’s verdicts were 
not required to be consistent and fact 
that jury returned verdict for the hus- 
band and verdict against the customer 
was not sufficient ground for granting 
owner’s motion to enter judgment non 
obstante veredicto or motion for new 
trial in ‘the case brought by the hus- 
band. Federal Rules of Civil Pro- 
cedure, rules 20, 50(b), 28 U.S.C.A. fol-- 
lowing section 723c.—Clark v. Lans- 
burgh & Bro., 38 F.Supp. 729. 

D.C.I11. 
and contributory negligence were 
placed clearly before the jury by the 
instructions, the issues of negligence 
and damages could be considered sepa- 
rate issues so as to permit new trial on 
issue of damages only, though verdict 
was general. ules of Civil Procedure 
for District Courts, rule 59, 28 U.S.C.A. 
following section 728¢e.—Dodson  v. 
Raker, 1 F.R.D. 368. 

Where there was slight question of 
defendant’s negligence and only slight 
evidence of plaintiff’s contributory neg- 
ligence, inadequacy of damages would 
not be credited to compromise, So as 
to preclude granting of new trial on is- 
sue of damages only, but would be cred- 
ited to an attempt by jury to show 
their disapproval of plaintiff’s conduct 
in having with him at time of accident 
a girl other than his wife and of his 
conduct in disobeying instructions of 
his superiors. Rules of Civil Procedure 
for District Courts, rule 59, 28 U.S.C.A. 
following section 723c——Dodson v. Rak- 
er, 1 F.R.D. 368. 

D.C.Ky. In action by insurer to de- 
termine which of defendants was en- 
titled to proceeds of policies on life of 
insured -who committed suicide, where- 
in there was a verdict that at time of 
suicide insured was insane, on certain 
defendants’ motion for new trial on 
ground of insufficiency of evidence to 
sustain verdict, evidence was found 
sufficient to sustain verdict of insan- 
ity. Jud.Code § 24(26), 28 U.S.C.A. § 
41(26).—Mutual Life Ins. Co. v. Green, 
37 F.Supp. 949. 

In action by insurer to determine 
which of defendants was entitled to 
proceeds of life policies, wherein the 
only issue was whether insured was 
sane or insane at the time he commit- 
ted suicide, where counsel for wife in 
his opening statement said that wife 
had supported insured for years and 
had paid his bills, and court promptly 
instructed jury that evidence to sup- 
port statement would not be admitted 
and that jury should disregard the 
statement, and there was other evi- 
dence concerning the relations between 
husband and wife, motion by other de- 
fendants for a new trial on ground 
of “misconduct” of counsel wase over- 
ruled. Jud.Code § 24(26), 28 U.S.C.A. 
§ 41(26).—Mutual Life Ins. Co. v. 
Green, 37 F.Supp. 949. 

D.C.Md. Where a party moves for 
judgment notwithstanding the verdict 
and for new trial in the alternative, 
the trial judge should rule on motion 
for judgment, but whatever his ruling 
thereon, he should also rule on motion 
for new trial indicating the grounds 
of his decision. Federal Rules of Civil 
Procedure, rule 50, 28 U.S.C.A. follow- 
ing section 723c.—Bopst v. Columbia 
Casualty Co., 37 F.Supp. 32. 

Where motion for judgment notwith- 
standing the verdict was granted, al- 
ternative motion for new trial would 
also be granted, where verdict was 
definitely contrary to the very con- 
siderable weight of the evidence. Wed- 


Where issues of negligence 


EOolumibt cy 
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D.C.Miss. Where a motion is_ 

to set aside verdict on ground that 


dict is excessive, verdict should not be | 


set aside unless it shocks conscience of 
court or unless it appears that verdict 
was based upon prejudice or bias and 
was excessive.—Malone vy. Montgomery 
Ward & Co., 38 F.Supp. 369. 


In action for slander, on defendant’s 
motion to set aside, as exeessive, a ver- 
dict for plaintiff, test was. not whether 
district judge, sitting without jury, 
would have awarded amount that jury 
did, but whether from all the evidence 
the court could say that verdict was 
excessive.—Malone v. Montgomery Ward 
& Co., 38 F.Supp. 369. 


D.C.Mo. ‘Materiality” of inaccurate 
statements of fact to which motion for 
new trial referred meant material in- 
fluence on the factual results reached 
in opinion and in the findings of fact. 
—American Ins. Co. v. Lucas, 38 F. 
Supp. 926, denying new trial 38 F. 
Supp. 896. 

Where decrees of dismissal were the 
direct and intended result of settle- 
ment agreement, inaccurate statement 
in opinion on subsequent motion for ci- 
tation that settlement agreement pro- 
vided for dismissal of the suits was not 
basis for new trial, though the agree- 
ment did not expressly recite that the 
suits were to be dismissed.—American 
Ins. Co. v. Lucas, 38 F.Supp. 926, de- 
nying new trial 38 F.Supp. : 

Where funds for attorney’s fees and 
other expenses were obtained by Mis- 
souri inspection bureau through either 
a special or regular assessment,, and 
attorney’s fee bills were passed on by 
subscribers’ actuarial committee before 


their payment by the inspection bureau, ~ 


recital in original opinion that ex- 
penses of litigation were collected for 
the subscribers’ actuarial committee 
through the Missouri inspection bureau 
did not constitute a material inac- 
curacy in statement of fact which would 
furnish basis for new trial.—American 
Ins. Co. v. Lucas, 38 F.Supp. 926, de- 
nying new trial 38 F.Supp. 896. 

Where dates on which letters were 
sent to insurance companies by actu- 
arial committee and Missouri inspec- 
tion bureau were material only in so 
far as, they affected knowledge by in- 
surance companies of facts putting 
them on inquiry regarding contem- 
plated use of contributed funds by 
chairman of actuarial committee to 
bribe Superintendent of Insurance, and 
letters from both agencies were sent 
some weeks before contributions were 
made, inaccuracy in opinion regarding 
date and agency which had sent circu- 
lar letter did not constitute a material 
inaccuracy of a statement of fact as 
basis for new trial——American Ins. Co. 
v. Lucas, 38 F.Supp. 926, denying new 
trial 38 F.Supp. 896. 

Where bribery negotiations had pro- 
ceeded to completion at time insur- 
ance companies contributed funds which 
were used by chairman of actuarial 
committee to bribe Superintendent of 
Insurance in rate litigation, inaccurate 
statement in opinion fixing approxi- 
mate date on which bribery negotia- 
tions began did not constitute a ma- 
terial inaccurate statement of fact as 
beet for pepe tees ee Ins. Co. 
v. Lucas, "Supp. 926, denying new 
trial 38 F.Supp. 896. ; ie 

Where Superintendent of Insurance 
and chairman of actuarial committee 
were actually present at meeting during 
which terms of settlement of rate liti- 
gation were determined, and superin- 


,tendent and chairman were the only 


contracting parties, any inaccuracy in 
opinion regarding presence of others 
at meeting did not constitute a ma- 
terial inaccuracy of a statement of 


-fact as basis for new trial.—American 


Ins. Co. v. Lucas, 38 F.Supp. 926, de- 
nying new trial 38 F.Supp. 896. 
Where insurance companies in an- 
swer to show cause order pleaded that 
decree should remain in full force un- 
less Superintendent of Insurance agreed 
to restore the status quo, and made 
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various jurisdictional attacks on pow-, 
er of the court to open, vacate, or alter 
the decrees in any manner, whether the 
decrees should be left in full effect as 
to impounded funds constituted an is- 
sue in the case, and the court’s state- 
ment to that effect was not a material 
inaccurate statement of fact as_ basis 
for new trial.—American Ins. Co. Vv. 
Lucas, 38 F.Supp. 926, denying new 
trial 38 F.Supp. 6. 

Where company erroneously included 
in court’s statement of companies con- 
stituting insurance group was not a 
party to rate litigation, court’s er- 
roneous statement was not a material 
inaccuracy in a statement of fact as 
basis for new trial.—American Ins. Co. 
v. -Lucas, 38 F.Supp. 926, denying 
new trial 38 F.Supp. 896. 

Where certain individual was in con- 
trol of insurance company group in 
rate litigation, any error in statement 
in opinion regarding that individual’s 
official connection with one of the com- 
panies did not constitute a material 
inaccuracy in a statement of fact as 
basis for new trial.—American Ins, Co. 
v. Lucas. 38 F.Supp. 926, denying new 
trial 38 F.Sunp. 896. 

).C.N.Y. Motions for new trial on 
ground of newly discovered evidence 
are not granted because of alertness 
of counsel in making the motion, but 
must depend on proof that counsel’s 
client had no knowledge of facts prior 
to trial or that the new evidence could 
not, with reasonable diligence, have 
been discovered in time to present it 
at the trial and, further, that if it was 
produced it would fairly appear that 
the decision of the court would have 
been other than that given.—General 
Electric Co. v. Minneapolis-Honeywell 
Regulator Co., 35 F.Supp. 35, denying 
new trial Brown Instrument Co. v. 
General Electric Co., 35 F.Supp. 29. 

On motion for new trial on ground 
of newly discovered evidence, failure 
of memory of one man even if it could 
be considered on question whether such 
evidence could have been. discovered 
with reasonable diligence in time to 
present it at trial, would not be suf- 
ficient excuse for lack of diligence 
where others possessed the information. 
—General Electric Co. v. Minneapolis- 
Honeywell Regulator Co., 35 F.Supp. 
35, denying new trial Brown Instru- 
ment Co. v. General Electric Co., 35 F. 
Supp. 29. 

D.C.N.Y. Where trial in action re- 
sulted in disagreement following which 
a motion for directed verdict for de- 
fendant was denied and a new trial was 
ordered, the “law of the case” was not 
established so as to preclude another 
judge in subsequent trial from ruling 
on motion for directed verdict, notwith- 
standing plaintiff’s evidence was the 
same on both trials, with one inconse- 
quential exception, in view of federal 
rule relating to motions for directed 
verdict. Federal Rules of Civil Pro- 
cedure, rule 50(b), 28 U.S.C.A. follow- 
ing section 723c.—Willis vy. Pennsyl- 
vania R. Co., 35 F.Supp. 941. 

D.C.N.Y. In action for injuries to 
fireman who allegedly fell off from ten- 
der when he began to trim the coal 
which allegedly was overloaded, verdict 
would be set aside and new trial 
granted for introduction of material 
evidence of dimensions to demonstrate 
whether it was physically possible to 
dump at one place three loads of 
coal into tender which was already 
half full, so as to create a peak six 
to eight feet above the sides of the 
tender as claimed by the fireman.— 
Jones v. Pennsylvania R. Co., 35 F. 


Supp. 1017. 

D.C.Ohio. A petition for rehearing in 
District Court, to be well founded, 
must be based on a manifest misap- 
prehension of the law or mistake of 
fact. Rules of Civil Procedure for Dis- 
trict, Courts)* rule 69(2),,0 28 Us.CcA. 
following section 723¢c.—Solar Labora- 
tories v. Cincinnati Advertising Prod- 
ucts Co,, 34 F.Supp. 7838, granting mo- 
tion 28 F.Supp. 794. 

The decision of the United States 
Supreme Court which, according to de- 
fendant’s attorneys, ‘defines more 
clearly than it had done before” the 
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law relating to one of the issues in 
the case, was insufficient ground on 
which to request the court to review 
an opinion rendered almost a year be~ 
fore. Rules of Civil Procedure for 
District Courts, rule 59(2), 28 U.S.C.A,. 
following section 723c.—Solar Labora- 
tories v. Cincinnati Advertising Prod- 
ucts Co., 34 F.Supp. 783, granting mo- 
tion 28 F.Supp. 794. 

D.C.Or. In action to recover for dis- 
abling acid burn on plaintiff’s hand, 
objection by defendants to testimony 
of physician called by plaintiff con- 
cerning nature of plaintiff's burn and 
his treatment, and court’s ruling limit- 
ing physician’s testimony to kind of 
acid burn in his opinion suffered by 
plaintiff without being given opportu- 
nity to give reasons on which his opin- 
ion was based, prevented plaintiff from 
having a “fair .trial’’ and warranted 
the court in ordering a new trial on 
its own initiative. Federal Rules of 
Civil Procedure, rule 59(d), 28 U.S.C.A. 
following section 723¢c—Burton  v. 
MU AWA ae Timber > Co;43t -FR.D: 

"i 


In action to recover for disabling 
acid burn on plaintiff’s hand, demon- 
stration by defendant’s witness that a 
small amount of muriatie acid, placed 
on witness’ hand and allowed to re- 
main for several minutes, could be 
washed off without any damage re- 
sulting was erroneously permitted and 
prevented plaintiff from having a 
“fair trial’, thus warranting the court 
in ordering a new trial on its own ini- 
tiative, where neither court nor oppos- 
ing counsel were apprised at pre-trial 
hearing or in advance of trial that such 
demonstration was contemplated, and 
demonstration was not comparable in 
quantity of acid used to quantity 
which plaintiff contended was spilled 
on his glove and hand. Federal Rules 
of Civil Procedure, rule 59(d), 28 .\U.S. 
C.A. following section 723¢c.—Burton v. 


a Spit Timber Co., 1 F.R:D. 
78 
D.C.Pa. In action against a Penn- 


sylvania county on contract to purchase 
voting machines, admission of testi- 
mony of witness called to rebut the tes- 
timony of another witness that defective 
parts were used in constructing ma- 
chines and of witness called to rebut 
the testimony of a prior witness that 
after elections in 1931 no more ma- 
chines of the type sold to county were 
manufactured by seller and that there- 
fore seller could not make necessary 
repairs constituted no grounds for a 
new trial. Rules of Civil Procedure for 
District Court, rule 61, 28 U.S.C.A. fol- 
lowing section 728¢c.—Manley v. North- 
umberiand County, 32.F.Supp. 775. 

D.C.Pa. Generally, new trial will not 
be granted merely because the plaintiff 
has, through some misconception of 
his rights, failed to develop his case 
as fully as he might have done, but 
granting of the new trial is discretion- 
ary, and the court may reopen the case 
and permit further testimony if injus- 
tice would be done by refusing the 
application therefor.—Bronstein v. 
Pennsylvania R. R., $3 F.Supp. 716. 
_Where new trial was sought by con- 
signee on ground that he had failed 
to produce certain evidence of damage 
to shipment, but it appeared that the 
evidence’ depended: on- recollection of 
witnesses unsupported by records or 
memoranda, new trial would be denied. 
—Bronstein v. Pennsylvania R. R., 33 
F.Supp. 716. 

D.C.Pa. In action for injuries sus- 
tained by department store patron in 
fall down stairway as alleged result 
of owner’s negligence in failing to re- 
move mud and water deposited by 
customers on rainy afternoon, aflfirm- 
ing points for charge which required 
that plaintiff should have looked where 
she was walking unless prevented from 
so doing by darkness or presenee of 
others, accompanied by explanation 
that owner owed affirmative duty of 
keeping stairways reasonably — safe, 
was not prejudicial—Taudate v. Snellen- 
burg, 34 F.Supp. 115. 

D.C.Pa. Plaintiffs’ petition for re- 
hearing filed after rendition of decree 
adjudging that both complaint and 
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countercomplaint should be dismissed 
was treated as_a motion for a new 
trial. Rules of Civil Procedure for Dis- 
trict Courts, rule 59(a), 28 U.S.C.A. fol- 
lowing section 723¢c.—Penn Sportserv- 
ice v. Goldstein, 35 F.Supp. 706. 
D.C.Pa. An award or denial of new : 
trial on ground that verdict was con- 
trary to law or was not justified by 
evidence is discretionary with trial 
court, though abuse of discretion will 
not be brooked.—Beck v. Wings Field, 
35.ck.Supps 9953. : 
The court should not set aside ver- 
dict. unless it is clearly and palpably 
unwarranted, and not merely because 
of opinion that contrary verdict was 
justifiable-—Beck v. Wings Field, 35 
F.Supp. 953. ; fpie 
A verdict against the evidence can be 
set aside, in court’s discretion, though 
it would not have been proper to di- 
rect a verdict to the contrary, if it is 
contrary to the evidence or its decided 
weight.—Beck v. Wings Field, 35 F. 
Supp. 953. e 
In action against owner of landing 
field for injuries and damages to air- 
plane in landing, argument concerning 
defendant’s failure to run plane over 
field after accident in order to as- 
certain condition of field was not prej- 
udicial, so as to require new trial 
under federal rule, where defendant 
made no objection but stated in justi- 
fication that there was no evidence that 
defendant had facilities for such test 
and court added that there was no evi- 
dence that there were any other planes. 
Federal Rules of Civil Procedure, rule 
61, 28 U.S.C.A. following section 723¢.— 
Beck v. Wings Wield, 35 F.Supp. 953. 
D.C.Pa. In action by bank holding 
warehouse receipts covering vanilla 
beans for alleged conversion of beans, 
letters written by witness, who had 
testified for plaintiff bank, to defend- 
ant in another conversion suit brought 
by same plaintiff stating that witness 
could give information that would kill 
case against such defendant was not 
sufficient to entitle defendant in pres- 
ent action to’ a new trial.—First Cam- 
den Nat. Bank & Trust Co. v.. J. BR: 
Watkins Co., 36 F.Supp. 416. 
After-discovered evidence having for 
its purpose only the impeachment of 
the credibility of witnesses furnishes 
no sufficient reason for a new trial un- 
less it clearly appears that harmful er- 
ror occurred at the trial.—First Cam- 
den Nat. Bank & /Trust Co. v. J. R. 
Watkins Co., 36 F.Supp. 416. 


D.C.Pa. In motorist’s action for inju- 
ries sustained at grade crossing when 
struck by locomotive where, at time 
witness stated that point where acci- 
dent occurred was a dangerous crossing 
and other people had been injured or 
killed there, railroad’s counsel simply 
asked that it be stricken out, which was 
done, and counsel did not ask for with- 
drawal of juror and continuance of 
case and it was not until long after- 
ward, when witness volunteered her 
statement about railroad’s settlement of 
her claim, that the remark was made 
the basis of a motion for withdrawal 
of juror and continuance of case, there _ 
was no harmful error requiring a new 
trial—Katz v. Delaware & H. R. Cor- 
poration, 38 F.Supp. 698. 


D.C.Pa. Where there was sufficient 
evidence on which jury could have 
found defendant negligent, motion to 
set aside verdict and enter judgment 
for defendant was denied.—Boyle v. 
Ward, 39 F.Supp. 545. 

The District Court will review the 
amount of a verdict only where it is so 
grossly excessive as to shock the 
court’s sense of justice and the im- 
propriety of allowing it to stand is 
manifest.—Boyle v. Ward, 39 F.Supp. 
545. , 

D.C.Tenn. Where, on date of verdict, 
a general entry was made of the ver- 


dict but judgment had not been en- 
tered, motion for new trial was not 
too late. Federal Rules of Civil Pro- 
cedure, rule 59(b), 28 U.S.C.A._ fol- 


lowing section 723¢c.—Eberhart vy. Crys- 

tal Springs Bleachery, 1 F.R.D, 778. 
A motion for new trial was granted 

where the verdict was so excessive that 
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it could not be corrected by a sug- 
gestion of a remittitur.—Eberhart v. 
Crystal Springs Bleachery, 1 F.R.D. 
778 


D.C.Tex. The permitting of one of 
defendants’ attorneys to go on stand 
and attempt to contradict testimony 
of plaintiffs’ witness, after plaintiffs 
witness had been excused either at re- 
quest of plaintiffs’ attorney or with- 
out objection, did not authorize a mo- 
tion for new trial, even though attorney 
was not sworn as a witness when other 
witnesses were sworn, where attorney 
was sworn before he testified.—Texas 
Agricultural Ass’n of Edinburg v. Hi- 
dalgo County Water Control & Im- 
provement Dist. No. 1, 36 F.Supp. 314, 

D.C.Wash. In contractor’s action to 
recover balance due on contract to con- 
struct pipe line for town water sys- 
tem, denying defendant permission to 
prove the money expended item by 
item on the pipe line because of the 
contractor’s alleged default did not 
justify a new trial on the ground of 
accident or surprise, where the com- 
petent evidence would not have 
changed the result, in that jury found 
that defendant was not entitled to re- 
cover anything.—Ruedy v. Town of 
White Salmon, 35 F.Supp. 130. : 

A surprise occurring during trial 
which ordinary prudence could not 
guard against will not support motion 
for new trial, in absence of a motion 
for continuance at time of alleged sur- 
prise.—Ruedy v. Town of White Sal- 
mon, 35 F.Supp. 130. 


D.C.W.Va. Under federal Rule, mo- 
tion for new trial can only be made as 
a matter of right within 10 days from 
entry of judgment and after that, no 
motion can be made except upon leave 
of the court after hearing and upon 
showing due diligence, and the leave 
must be actually secured within the 
time for appeal, and only then has the 
motion been seasonably made so that 
it will stop the appeal time from run- 
ning. Federal Rules of Civil Procedure, 
tule 59(b), 28 U.S.C.A. following sec- 
tion 723¢c.—Abruzzino y. National Union 
Fire Ins. Co., 85 F.Supp. 925. 

Where motions for new trial for new- 
ly discovered evidence were overruled 
on August 16th, and on the following 
November 15th, plaintiff brought to the 
elerk’s office new motions for new trial 
accompanied by affidavits purporting to 
contain newly discovered evidence, but 
did not obtain leave of court to file 
the new motions as required by federal 
rule, the time for filing an appeal ex- 
pired on November 16th, and the Dis- 
trict Court was without jurisdiction 
thereafter to grant leave to file the new 
motions. Federal Rules of Civil Pro- 
eedure, rule 59(b), 28 U.S.C.A. follow- 
ing section 723¢c.—Abruzzino v. Nation- 
al Union Fire Ins. Co., 35 F.Supp. 
925. 


App.D.C. Where an attorney who 
had acted as counsel for an executrix 
joined with another attorney in bring- 
ing an action on behalf of a claimant 
against executrix, but prior to trial 
attorney resigned from the bar and 
withdrew from the case as attorney, 
granting of a new trial to defendant 
would serve no purpose, since court 
could do no more than require the 
withdrawal of the attorney.—Hawley 
vy. Hawley, 114 F.2d 745. 

App.D.C. Where motion for contin- 
uance on ground of plaintiff's illness 
was denied and judgment was entered 
against her, and motions for vacation 
of judgment and for new trial were 
supported by affidavits setting forth 
that plaintiff who was her own most 
material witness was not in condition 
to be present at trial, and where rec- 
ord failed to sustain contention that 
motions were not made in good faith 
or that injury might have resulted to 
defendant from a continuance, refusal 
of motion to vacate judgment and 
grant new trial was error.—Cornwell 
y. Cornwell, 118 F.2d 396, 


Where, in spite of recurrent periods 
of incapacity, there was nothing in 
record to suggest that party was not 
at other times capable of giving ration- 
al and competent testimony or that if 
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new trial were granted, to be held on 
a date fixed with advice of competent 
medical counsel, party would be un- 
able to testify, denial of new trial to 
the party on ground that she was in- 
competent would not be justified.— 
Cornwell y. Cornwell, 118 F.2d 396. 
Although granting of continuance or 
of motions for vacation of judgment 
and for new trial are addressed to dis- 
cretion of trial court, that discretion 
must be exercised in the interest of 


justice.—Cornwell v. Cornwell, 118 F. 
2d 396. 
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C.C.A.Cal. Under statute, plaintiffs 


could have amended complaint for pur- 
pose of showing diversity of citizen- 
ship necessary to give District Court 
jurisdiction, but where they did not 
seek to amend but, instead, after court 
had dismissed action on. merits, moved 
to dismiss action for want of juris- 
diction, motion should have been 
granted. Jud.Code § 274c, 28 U.S.C.A. 
§ 399.—Takashi Kataoka v. May De- 
partment_Stores Co., 115 F.2d 521, re- 
versing Kataoka v. May Department 
Stores Co., 28 F.Supp. 3, certiorari de- 
nied May Department Stores Co. v. 
Takashi Kataoka, 61 S.Ct. 739. 

C.C.A.Colo. On motion to dismiss 
complaint, the allegations of complaint, 
well pleaded, are admitted and consti- 
tute the facts on review.—Mandles_ v. 
Guardian Life Ins. Co. of America, 115 
F.2d 994, affirming 32 F.Supp. 619. 

C.C.A.Del. The federal rules counte- 
nance a “speaking” motion to dismiss, 
especially in situation presented by 
stockholder’s action to recover for com- 
pany damages resulting from alleged 
waste of assets and earnings, where affi- 
davits of parties raised question of law 
regarding whether plaintiff was re- 
quired to be a stockholder of record. 
Tederal Rules of Civil Procedure, rule 
23(b), 28 U.S.C.A. following section 
723¢c.—Gallup v. Caldwell, 120 F.2d 90, 
reversing 32 F.Supp. 711. 


C.C.A.Tll. Under Illinois law, the 
hearing of evidence on a motion to 
dismiss was beyond the proper scope 
of the District Court, since under the 
Illinois Practice Act, motions to dis- 
miss admit the truth of all facts well 
pleaded.—U. S. v. Meyer, 113 F.2d 387. 

C.C.A.Ill. The Rule of Civil Pro- 
cedure providing that a class action 
shall not be dismissed or compromised 
without approval of the court, applies 
only to voluntary dismissals, and is in- 
tended to prevent a collusive dismissal 
by plaintiff of an action in which oth- 
ers may be legitimately interested, and 
does not apply to an order of dismissal 
of the court on the merits. Rules of 
Civil Procedure for District Courts, 
rule 23(c), 28 U.S.C.A. following sec- 
tion 723¢c.—Pelelas v. Caterpillar Trac- 
tor Co., 113 F.2d 629, affirming 30 F. 
Supp. 178. 

C.C.A.Ky. In action for declaratory 
judgment, allegation in plaintiff’s plead- 
ing must be taken as true on motion to 
dismiss. Jud.Code § 274d, 28 U.S.C.A. 
§ 400.—Consolidation Coal Co. vy. Mar- 
tin} 113% F207) Sis. 

C.C.A.La. A complaint which alleged 
that plaintiff was the owner of certain 
land, that defendant was in possession 
thereof, together with other land un- 
der assignments of oil and gas leases, 
and that defendant had paid assignors 
various sums upon drilling wells ‘and 
producing oil, did not state cause 
of action under Louisiana statute on 
theory that defendant had taken pos- 
session of plaintiff's property and man- 
aged it, thereby becoming her ‘nego- 
tiorum gestor”’, and was therefore in- 
debted to plaintiff at same rate paid 
assignors, since it appeared that de- 
fendant was acting for itself and not 
for plaintiff’s benefit, but dismissal of 
action should have been with reserva- 
tion of whatever rights plaintiff might 
have to further proceed against de- 
fendants and assignors. Civ.Code La. 
art. 2295.—De Blanc vy. Texas Co., 121 
F.2d 774. 

C.C.A.Md. In considering a motion 
to dismiss the complaint for’failure to 
state a claim upon which relief can be 
granted, every allegation of the com- 
plaint must be treated as admitted.— 
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Tahir Brk v. Glenn L. Martin Co., 116 
F.2d 865, reversing 32 F.Supp. 722, 

In weighing the validity of a motion 
to dismiss a complaint for insufficien- 
cy, the duty of the court is not to test 
the final merit of claim in order to de- 
termine which party is to prevail but 
duty of court rather is to consider 
whether in light most favorable to 
plaintiff and with avery intendment re- 
garded in his favor, the complaint is 
sufficient to constitute a valid claim.— 
Tahir Erk vy. Glenn L. Martin Co., 116 
F.2d 865, reversing 32 F.Supp. 722. — 

Motion to dismiss complaint for fail- 
ure to state a claim upon which relief 
ean be granted bridges the material 
gaps that might appear in a complaint. 
Federal Rules of Civil Procedure, rule 
12(b) (6), 28 U.S.C.A. following sec- 
tion 723¢e.—Tahir Erk v. Glenn L. Mar- 
tin Co., 116 F.2d 865, reversing 32 F. 
Supp. 722. 

The motion to dismiss a complaint 
for failure to state a claim upon which 
relief can be granted takes the place 
of the old demurrer and in the presence 
of faulty allegations is often the prop- 
er motion for testing the sufficiency of 
a claim. Federal Rules of Civil Pro- 
cedure, rule 12(b) (6), 28 U.S.C.A. fol- 
lowing section 723¢c.—Tahir Erk v. 
Glenn L. Martin Co., 116 F.2d 865, re- 
versing 32 F.Supp. 722. 

The motion to dismiss a complaint 
for insufficiency is applicable, as a gen- 
eral rule, only where it is clear and 
apparent to the court that the plaintiff 
would not be entitled to relief under 
any state of facts which could be 
proved in support of the specific claim. 
Federal Rules of Civil Procedure, rule 
12(b) (6), 28 U.S.C.A. following sec- 
tion 723c.—Tahir Erk v. Glenn L. Mar- 
tin Co., 116 F.2d 865, reversing 32 F. 
Supp. 722. 

C.C,A.Mich. The rule that plaintiff 
ordinarily has absolute right to discon- 
tinue his action up to the time of trial 
is subject to exception that plaintiff 
may not, by so doing, subject defend- 
ant to some plain legal prejudice other 
than the mere prospect of a second 
litigation upon the same subject mat- 
ter.—Olsen vy. Muskegon Piston Ring 
Co., 117 F.2d 163. 

Leave to dismiss a bill should not 
be granted where beyond the incidenta) 
annoyance of a second litigation upon 
the same subject matter such action 
would be manifestly prejudicial to de- 
fendant.—OlIsen vy. Muskegon Piston 
Ring Co., 117 F.2d 163. 


_The rule that exception exists to 
right of plaintiff to dismiss bill upon 
payment of costs, while often exer- 
cised where defendant had acquired 
rights by some order or decree entered 
in the case, is not confined to such 
rights but may be based on nature of 
the defense, conduct of parties, or 
circumstances appearing in record, 
which show that it would be inequita- 
ble to allow dismissal without preju- 
dice.—Olsen_y. Tea ao Piston Ring 


Costin 2d 
.C.C.A.Miss. Under rule relating to 
dismissal of actions, where issue is 


joined, the action may not be dismissed 
at the plaintiff's instance save upon 
order of the court on such terms and 
conditions as the court deems proper, 
Rules of Civil Procedure for District 
Courts, rule 41(b), 28 U.S.C.A. follow- 
ing section 723¢c—Evans yv, Teche 
Lines, 112 B.2d 933. 

C.C.A.N.Y. On defendant’s motion to 
dismiss the complaint on its face, the 
court would take the case as the plain- 
tiff stated it, and where complaint was 
good on its face, it should not have 
been dismissed.—Carl Byoir & Associ- 
ates v. Tsune-Chi Yu, 112 F.2d 885. 

C.C.A.N.Y. The District Court, on 
recognizing that cause of action might 
exist in favor of receiver of national 
bank against stockholder, on ground 
of fraud in obtaining release from stat- 
utory stockholder’s liability, should not 
have summarily dismissed complaint, 
but should have permitted the action 
to go to trial with proper amendments 
in view of liberality in pleading and 
free power of amendment given by the 
new rules, though no request to amend 
was made in District Court. Ruleg of 
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Civil Procedute for District Courts, 
rules 15(b), 54(c), 28 U.S.C.A. follow- 
ing section 723c; 12 U.S.C.A. § 64.— 
Downey v. Palmer, 114 F.2d 116, re- 
versing 32 F.Supp. 344. 

C.C.A.N.Y. In action against friend- 
ly foreign sovereign state for pro- 
fessional services rendered, wherein 
plaintiff did not allege and prove that 
the state consented to be sued, district 
court properly denied default judgment 
against the state which did not enter 
an appearance, and for lack of such 
allegation and proof the district court 
acting on its own motion or on ap- 
propriate suggestion under federal rule 
could dismiss the action. Federal 
Rules of Civil Procedure, rules 12(h), 
55, 28 U.S.C.A. following section 723¢c. 
Areas y. Spanish Nat. State, 116 F. 


.C.C.A.N.Y. An intervener may com- 
bine a motion to dismiss the complaint 
with his motion to intervene.—Minnea- 
polis-Honeywell Regulator Co. v. 
Thermoco, Inc., 116 F.2d 845, modify- 
ing 34 I.Supp. 403. 

C.C.A.N.Y. In action by former note 
holders for themselves and others sim- 
ilarly situated for fraud in inducing 
note holders to dispose of notes, it was 
admitted for purpose of motion to 
dismiss for lack of jurisdiction that 
defendants were co-conspirators as al- 
leged in the complaint.—Hackner v. 
Guaranty Trust Co. of New York, 117 
¥W.2d 95, certiorari denied 61 S.Ct. 835. 

C.C.A.N.Y. Allegations of complaint 
that defendant negligently, wrongfully 
and willfully caused body of deceased 
passenger to be cast into the sea were 
mere ‘conclusions of law” which were 
not admitted for purposes of motion 
for dismissal of complaint on ground 
that facts alleged wete insufficient to 
eonstitute a cause of action. Federal 
Rules of Civil Procedure, rule 12(b) 
(6), 28 U.S.C.A. following section 723c. 
—Brambir v. Cunard White Star Limit- 
noe 119 F.2d 419, affirming 37 F.Supp. 
906. 
C.C.A.N.Y. -A federal court has in- 
herent power to dismiss a cause for 
lack of prosecution without notice.— 
Zielinski v. U. S., 120 F.2d: 792. 

- Whe dismissal of action on war risk 
policy without notice to plaintiff as 
required by district court rule was 
erroneous, but was not a nullity, and 
in absence of any appeal the dismissal 
stood, and new action, which was 
otherwise barred by limitations, could 
not be maintained where not filed 
within a year after the dismissal, not- 
withstanding affirmance within year 
preceding commencement of second ac- 
tion, of the denial of motion to rein- 
state the original action. World War 
Veterans’ Act 1924, § 19, 38 U.S.C.A. 


§ 445; Rules of the District Court, 
Rule 8.—Zielinski v. U. S., 120 F.2d 
C.C.A.Ohio. Where trial court re- 


quired plaintiff to file amended petition 
avoiding prolixity and surplusage and 
stating precisely the negligence relied 
on, but first and second amended peti- 
tions filed by plaintiff's administratrix 
were equally prolix and indefinite and 
were also dismissed, and third amend- 
ed petition was subject to the same in- 
firmities and did not conform to feder- 
al rule, dismissal of the action was not 
an abuse of discretion. Federal Rules 
of Civil Procedure, rules 8(e) (1), 41 
(b), 28 U.S.C.A. following section 723c. 
—Blake v. De Vilbiss Co., 118 F.2d 346. 

C.C.A.Ohio. In action against individ- 
ual defendant and a corporation to en- 
join defendants from cancelling a cer- 
tain patent license agreement, where it 
appeared that defendant corporation was 
merely a licensee entitled to manufac- 
ture machines within certain territories 
under patents referred to in bill of 
complaint, not including territory in 
which plaintiff operated, and that pat- 
ents referred to were owned by individ- 
ual defendant, defendant corporation 
would be dismissed from the action 


with its costs.—Bee Machine Co. y. 
Freeman, 121 W.2d 451, affirming 40 
F.Supp. ; : 

C.¢C.A.Or. In action to enforce na- 


tional bank shareholders’ liability, dis- 
missal with prejudice as to particular 


xz 
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defendants, who were trustees of an 
estate, did not foreclose continuance of 
the action against other defendants, 
since liability of shareholders is sev- 
eral and not joint. 12 U.S.C.A. § 63.— 
Frank v. Giesy, 117 F.2d 122. 


C.C.A.Pa. In action by Federal De- 
posit Insurance Corporation as re- 
ceiver of national bank to recover 


from former directors the amount of 
dividends alleged to have been unlaw- 
fully declared and to obtain an_ac- 
counting of money alleged to have 
been lost by bank as result of di- 
rectors’ negligence, evidence that bank 
directors, after discovering that book- 
keeper was short in his accounts, did 
not secure an independent audit of the 
bank’s affairs by a competent outside 
accountant and did nothing to avoid a 
repetition of loss, supported findings 
for receiver as against motion to dis- 
miss. 12 U.S.C.A. §§ 56, 60, 93; Fed- 
eral Rules of Civil Procedure, rule 41 
(b), 28 U.S.C.A. following section 723c. 
—Federal Deposit Ins. Corporation v. 
Mason, 115 F.2d 548. : 

C.C.A.Wash. The power to _ dismiss 
for want of prosecution may be exer- 
cised by the court of its own motion 
though no action to secure such result 
be taken by defendant. 28 U.S.C.A. § 
731 and § 723b; Rules of Civil Pro- 
cedure for District Courts, rule 83, 28 
U.S.C.A. following section 723c.—Hicks 
v. Bekins Moving & Storage Co., 115 F. 
2d 406. 

An order of dismissal may be granted 
notwithstanding plaintiff has been stir- 
red into action by impending dismissal, 
since subsequent diligence is no excuse 
for past negligence. 28 U.S.C.A. § 731 
and § 723b; Rules of Civil Procedure 
for District Courts, rule 83, 28 U.S.C.A. 
following section 723c.—Hicks v. Be- 
deine Moving & Storage Co., 115 F.2d 
406. 

The dismissal by Federal District 
Court in Washington, of its own mo- 
tion, of action for injuries sustained 
from alleged conspiracy in violation of 
Sherman Anti-Trust Act, was not an 
abuse of discretion, where cause had 
been called 16 times during period of 
over 20 months before being set for 
dismissal, and present counsel had been 
corresponding with original counsel 
relative to assuming duties of attorney 
for plaintiff for period of almost 8 
months, during which time former was 
having case ‘‘watched’”’ without disclo- 
sure to court. 28 U.S.C.A. § 731 and § 
723b; Rules of Civil Procedure for 
District Courts, rule 83, 28 U.S.C.A. 
following section 723c; Rules of Prac- 
tice of District Court of the United 
States for Western District of Wash- 
ington, rule 48.—Hicks v. Bekins Moy- 
ing & Storage Co., 115 F.2d 406. 


Defendants ‘were not required to 
show specific impairment of their de- 
fense in order to justify court to dis- 
miss, of its own motion, an action 
which had been called for assignment 
16 times during period of over 20 
months before being set for dismissal, 
since the law will presume injury from 
unreasonable delay. 28 U.S.C.A. § 731 
and § 723b; Rules of Civil Procedure 
for District Courts, rule 83, 28 U.S.C.A. 
following section 723¢c; Rules of Prac- 
tice of District Court of the United 
States for Western District of Wash- 
ington, rule 48.—Hicks vy. Bekins Moy- 
ing & Storage Co., 115 F.2d 406. 

D.C.Ala. In a suit to enjoin a whole- 
sale grocery company from violating 
the Fair Labor Standards Act, a motion 
to dismiss the complaint on the ground 
that defendant was not engaged in in- 
terstate commerce and that the act was 
unconstitutional as applied to it would 
be denied; it being correct to allow 
final determination of the question of 
interstate commerce to await the trial, 
and to allow full proof by both parties 
concerning the nature of defendant’s 
business. Fair Labor Standards Act, § 
1 et seq., 29 U.S.C.A. § 201 et seq.— 
Fleming v. Wood-lruitticher Grocery 
Co., 37 F.Supp. 947. 

D.C.Cal. On motion to dismiss, al- 
legations of complaint must be taken 
as true.——Crockett v. Wiedemann, 39 
Supp. 266. 

verified 


D.C.Cal. Where complaint 
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in three-judge court sought interlocu- 
tory injunction, and state officers who 
were defendants filed unverified answer, 
other defendants had not appeared, 
and no defendant submitted any evi- 
dence, allegations of complaint were 
taken as true for purposes of motion 
to dismiss. Federal Rules of Civil 
Procedure, rule 12(b), 28 U.S.C.A. fol- 
lowing section 723c; Jud.Code § 266, 
28 U.S.C.A. § 380.—Birch v. McColgan, 
39 F.Supp. 358. 

Where complaint in action for in- 
junction in three-judge court was pre- 
sumed to be true on motion to dismiss, 
allegations of complaint in another ac- 
tion, which were contrary to and in- 
consistent with those of complaint in 
pending action, were presumed to be 
false. Federal Rules of Civil Proced- 
ure, rule 12(b), 28 U.S.C.A. following 
section 728c; Jud.Code § 266, 28 U.S. 
C.A. § 380.—Birch y. McColgan, 39 F. 
Supp. 358. 

D.C.Cal. Under federal rule, the de- 
fenses of laches, stale demands, statute 
of limitations, and pendency of another 
action, cannot be asserted by motion to 
dismiss, but should be set forth affirma- 
tively in defendant’s answer. Federal 
Rules of Civil Procedure, rules 8(e), 12 
(b), 28 U.S.C.A. following section 728c. 
—Dirk Ter Haar v. Seaboard Oil Co. of 
Delaware, 1 F.R.D. 598. 

D.C.Del. In action in Federal Dis- 
trict Court of Delaware by citizen of 
Connecticut against an Ohio corpora- 
tion and other defendants where corpo- 
ration could not have brought the ac- 
tion in Federal District of Delaware 
against defendants. other than itself, 
none of the defendants were “properly” 
before court within statute authoriz- 
ing plaintiff to dismiss as to some de- 
fendants and proceed against others if 
the others are properly before court. 
Jud.Code § 50, 28 U.S.C.A. § 111.— 
Malcolm v. MacDonald, 37 F.Supp. 580. 

D.C.Del. The defendants’ motion to 
dismiss complaint, filed after denial of 
defendants’ motion for bill of particu- 
lars, was violative of federal rule re- 
Jating to consolidation of motions. 
Federal Rules of Civil Procedure, rule 
12 (e, g), 28 U.S.C.A. following section 
723¢e.—U. S. v. Columbia Gas & Electric 
Corporation, 1 F.R.D. 606. 


D.C.D.C. Where final decree entered 
on defendants’ motion to dismiss would 
finally dispose of plaintiff's claims in 
all respects, court would not grant the 
relief prayed by defendants, of enjoin- 
ing plaintiffs from further proceedings 
against defendants in respect of the 
property involved, but would permit de- 
fendants to renew application for in- 
junction if plaintiff should bring fur- 
ther bhociaiiey rere tg io v. Imlay, 
33 F.Supp. 564. ; 

D.C.Kla. Allegations of complaint 
must be taken as true on motion to 
dismiss complaint for failure to state 
a cause of action.—McDaniel vy. Board 
of Public Instruction for Escambia 
County, Fla., 39 F.Supp. 638. 

D.C.Ga. Where case was regularly 
assigned for hearing on the calendar 
for certain date and defendants moved 
on such date to dismiss the petition for 
want of prosecution, petition would be 
dismissed under civil procedure rule. 
Rules of Civil Procedure for District 
Courts, rule 12(b) (6), 28 U.S.C.A. fol- 
lowing section 723¢c.—Southeastern 
Compress & Warehouse Co. y. Page, 1 
H.RD? 363. 

D.C.Il. An action by a milk wagon 
drivers’ union and its officers and 
trustees against 25 milk dealers for 
recovery of back wages claimed to be 
due union’s members, who were drivers 
of milk wagons under an arbitration 
agreement and for an accounting from 
each defendant for any money owing 
to members of union could not be 
maintained as a ‘class action’, and 
hence defendants’ motion to dismiss 
complaint would be sustained.—Milk 
Wagon Drivers’ Union of Chicago, Lo- 
cal 753, v. Associated Milk Dealers, 39 
F.Supp. 671. 

D.C.1ll. Where three-judge court was 
of opinion that injunction suit should 
be disposed of on its merits rather 
that upon the pleadings or upon a 
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question of law, motions to dismiss 
complaint for insufficiency were denied. 
—Beyvins v. Prindable. 39 F.Supp. 708. 

D.C.1ll. Under federal rule, defend- 
ant who combined, with motion to dis- 
miss for lack of service, a motion to 
dismiss because of lack of jurisdiction 
of subject matter, did not ‘‘waive” the 
objection to service. Wederal Rules of 
Civil Procedure, rule 12(b), 28 U.S.C.A. 
following section 723c.—Klein v. Hines, 
1 F.R.D. 649. ; 

Motion to dismiss for lack of service 
of process was not required to be veri- 
fied.— Klein vy. Hines, 1 F.R.D. 649 

D.C.Ky. On motions to dismiss com- 
plaint in action by coal buyer against 
buyer’s president, the seller, and _ sel- 
ler’s president, to recover treble dam- 
ages under Price Discrimination Act, 
facts stated in defendant’s affidavit de- 
nying interstate character of coal ship- 
ments would not be considered, since 
such defenses must be contained in a 
responsive pleading, and any issue of 
fact raised thereby tried in accordance 
with usual trial procedure, but motions 
would be considered solely upon allega- 
tions contained in complaint and the 
bill of particulars, which under federal 
rule becomes part of pleading which it 
supplements. Clayton Act § 4, 15 U.S. 
C.A. § 15; Robinson-Patman Price Dis- 
erimination Act, 15 U.S.C.A. § 18(c); 
Federal Rules of Civil Procedure, rule 
12(b,e), 28 U.S.C.A. following section 
723¢e.—Kentucky-Tennessee Light & 
Power Co. v. Nashville Coal Co., 37 F. 
* Supp. 728. 

" pP.C.Ky. Where class action by em- 
ployee to recover wages due, brought 
on behalf of plaintiff and other em- 
ployees, was dismissed pursuant to 
settlement approved by the court, such 
settlement was binding upon employee 
of the class represented in the suit, es- 
pecially where such employee accepted 
and retained money paid pursuant 
thereto. Fair Labor Standards Act of 
1938, § 6(a), 29 U.S.C.A. 206(a).— 
Cissell v. Great Atlantic & Pacific Tea 
Co., 37 F.Supp. 913. 

D.C.La. In action by passenger and 
her husband for injuries and damages 
against interstate motor carrier and its 
liability insurer obligated to pay any 
final judgment against carrier, a mo- 
tion to dismiss action against insurer 
on ground that the Motor Carrier Act 
and not the Louisiana direct action 
statute was applicable was granted 
without prejudice to institution of ac- 
tion later should final judgment be 
against carrier. Acts La. No. 55 of 
1930; Motor Carrier Act 1935, §§ 1 
et seq., 215, 49 U.S.C.A. §§ 301 et seq., 
816: U-SiC.A.Const., art. 1, § 8.—Grier 
v. Tri-State Transit Co., 36 F.Supp, 26. 

A defendant’s appearance in its mo- 
tions to strike and for more particu- 
lars did not constitute a ‘waiver’ of 
its motion to dismiss based on plain- 
tiffs’ failure to state a claim upon 
which relief could be granted in view 
of procedural rule stating that a party 
waives all defenses and objections not 
presented by motion or in his answer 
or reply except that the defense of 
failure to state a claim upon which re- 
lief can be granted may be made by a 
later plea... Federal Rules of Civil Pro- 
cedure, rule 12 (a-h), 28 U.S.C.A. fol- 
lowing section 723c.—Grier y. Tri-State 
Transit Co., 36 F.Supp. 26. 

D.C.Md. The effect of motion to dis- 
miss complaint for failure to state a 
cause of action was to admit as true 
the allegations thereof.—Remer _ y, 
Czaja, 36 F.Supp. 629. 


D.C.Mass. Defendant’s motion to 
dismiss action for disparagement of 
goods on ground that complaint did 


not contain sufficient allegation of spe- 
cial damages. was denied, where it ap- 
peared that ordering of a bill of par- 
ticulars, which would become a part of 
the pleading, was all that justice re- 
quired.—Automatic Radio Mfg. Co. vy. 
National Carbon Co., 35 F.Supp. 454. 
D.C,Mass. Under federal rule author- 
izing the defense of failure to state 
elaim upon which relief can be granted 
to be presented by motion, such de- 
fense need not stand or fall on allega- 
tions of the complaint, but court may 
ecousider affidavits filed by defendants 
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and agreed to by plaintiff so far as 
they supplement allegations of the 
complaint. and do not present any fact 
issue. Federal Rules of Civil Proce- 
dure, rule 12(b), 28 U.S.C.A. following: 
section 723¢c—Massaro v. Fisk Rubber 
Corporation, 36 F.Supp. 382. 

The practice of resolving doubts in 
favor of defendant where trial would 
entail long and expensive litigation 
should be followed where facts reveal 
insurmountable obstacles to mainte- 
nance of plaintiff's claim.—Massaro vy. 
3 Rubber Corporation, 36 F.Supp. 
382. 

The policy of avoiding unnecessary 
litigation is compatible with the spirit 
and purpose of Federal Rules of Civil 
Procedure. Federal Rules of Civil Pro- 
cedure, rule 12(b), 28 U.S.C.A. follow- 
ing section 723c.—Massaro v. Fisk 
Rubber Corporation, 36 F.Supp. 382. 

In action by minority stockholder 
attacking validity of corporation’s sale 
of all assets, wherein motions to dis- 
miss were argued and_ briefed, and 
court was of opinion that complaint 
did not state a claim upon which relief 
could be granted, federal rule requir- 
ing notice of proposed dismissal or 
compromise in certain class actions was 
inapplicable. Federal Rules. of Civil 
Procedure, rule 23(c), 28 U.S.C.A._ fol- 
lowing section 723c.—Massaro v. Fisk 
Rubber Corporation, 386 F.Supp. 382. 

D.C.Mass. Where plaintiff's motion 
to dismiss defendant’s first counter- 
claim was not argued in plaintiff’s 
brief, but right to raise at the trial 
the same legal questions, presented by 
the motion was not expressly waived, 
motion would not be immediately de- 
nied, but determination of the ques- 
tions raised would be deferred until 
trial. Wederal Rules of Civil Proce- 
dure, rule 12 (d, f), 28 U.S.C.A. follow- 
ing section 723c.—Sbicca-Del Mac, Ine., 
v. Milius Shoe Co., 36 F.Supp. 623. 

Where legal questions presented by 
plaintiff's motion to dismiss defend- 
ant’s second counterclaim could be bet- 
ter determined upon the whole record 
made at the trial, determination of mo- 
tion would be deferred until then pur- 
suant to federal rule. Federal Rules 
of Civil Procedure, rute 12(b, d, f), 
28 U.S.C.A. following section 723¢c.— 
Sbicea-Del Mac, Ine., v. Milius Shoe 
Co., 36 F.Supp. 623. 

D.C.Mass. The allegations of a com- 
plaint must be taken as true, on mo- 
tion to dismiss for failure to state a 
claim entitling plaintiff to relief, but 
when the complaint is loosely drawn, 
with vague and indefinite allegation, 
recourse to undisputed facts establish- 
ed by affidavit may be had in order to 
elucidate the allegations of the com- 
plaint. Federal Rules of Civil Proced- 
ure, rule 12 (b) (6), 28 U.S.C.A. follow- 
ing section 723c; Equity Rule 29, 28 
U.S.C.A. appendix § 723.—HEllis v. Stey- 
ens, 37 F.Supp. 488. 

A motion to dismiss for lack of juris- 
diction over the subject matter may 
properly be supported by _ affidavit. 
Federal Rules of Civil Procedure, rule 
43(e), 28 U.S.C.A. following section 
723¢c.—HEllis v. Stevens, 37 F.Supp. 488. 

D.C.Mass. Where plaintiffs suing for 
copyright infringement moved to dis- 
miss a second count in the complaint 
for trade mark infringement and unfair 
competition as to both defendants, the 
motion was allowed with prejudice and 
without costs. Federal Rules of-Civil 
Procedure, rule 41(a) (2), 28 U.S.C.A. 
following section 728¢c—Sammongs v. 
Larkin, 38 F.Supp. 649. 

D.C.Mass. Where  veteran’s claim 
for benefits under lapsed war _ risk 
policy had not been denied by Board 
of Veterans’ Appeal of Veterans’ Ad- 
ministration when veteran commenced 
action in District Court to recover up- 


on term insurance contract or when 
such action was subsequently dis- 
missed without prejudice, district 


court would not thereafter, on veteran’s 
motion, reinstate action, since action 
would be dismissible, if revived, in 
view of fact that conditions necessary 
to give court jurisdiction did not exist 
when action was commenced. 38 U.S. 
C.A. §§ 445, 445d.—Atkinson vy, U. S., 
39 E.Supp. 198. 


'723ce.—Welter v. E. 
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D.C.Mass. Improper joinder of auto- 
mobile insurer in action against insured 
did not authorize allowance of motions 
to dismiss the entire action, but only of 
insurer’s motion, so far as it pertained 
to insurer. G.L.Mass.(Ter.Ed.) e. 175, 


§ 113; Rules of Civil Procedure for 
District Courts, rules 18(b), 21, 36, 
28 U.S.C.A. following section 723¢— 


Jennings vy. Beach, 1 F.R.D. 442. 
D.C.Mich. Under the Rule dealing 
with misjoinder and nonjoinder of par- 
ties, misjoinder of parties is not a 
ground of defense and, therefore, not 
a ground for dismissal, but the suitable 
remedy is to drop the party who has 
been improperly joined. Rules of Civil 
Procedure for District Courts, rule 21, 
28 U.S.C.A. following section 723¢c.— 
Diepen y. Fernow, 1 F.R.D. 378. 
D.C.Minn. Under federal rule, plain- 
tiff could not dismiss without prejudice 
action for personal injuries after an- 


swer without consent of court. Fed- 
eral Rules of Civil Procedure, rule 
41(a) (2), 28 U.S.C.A. following sec- 


tion 723¢c—Welter v. B. I. Du Pont De 
Nemours & Co., 1 F.R.D. 551. 

Under federal rule authorizing dismis- 
sal without prejudice upon such terms 
and conditions as the court deems 
proper, plaintiff’s motion to dismiss 
without prejudice after answer but be- 
fore trial should not be denied unless 
reasonable terms and conditions cannot 
make the defendant reasonably whole. 
Federal Rules of Civil Procedure, rule 
41(a) (2), 28 U.S.C.A. following section 

I. Du Pont De 
Nemours & Co., 1 F.R.D. 551. 

The federal rule authorizing dismis- 
sal without prejudice upon such terms 
and conditions as the court deems 
proper authorizes the court to impose 
terms and conditions which are cal- 
culated to compensate the defendant 
for the expense to which he has been 
put. Federal Rules of Civil Procedure, 
Tule 41(a) (2), 28 U.S.C.A. following 
section 723c.—Welter v. HE. I. Du Pont 
De Nemours & Co., 1 F.R.D. 551. 

D.C.Mo. The Civil Procedure Rule 
authorizing dismissal without prejudice 
upon such terms and conditions as the 
court deems proper authorizes the court 
to impose terms and conditions which 
are calculated to compensate the de- 
fendant for the expense to which he has 
been put. Rules of Civil Procedure for 
District Courts, rule 41(a), (1, 2), 28 
U.S.C.A. following section 723¢c.—Mc- 
Cann y. Bentley Stores Corporation, 34 
F.Supp. 234. 

D.C.Mo. Where suits 
federal court by fire 
panies to enjoin 


brought in 
insurance com- 
Superintendent of 
Insurance from interfering with col- 
lection of proposed increased rates 
were dismissed by agreement under 
which superintendent allowed 80 per 
cent. of the increase, the court had ne 
power to order rescission by the su- 
perintendent of the rate order, but 
would not permit the insurance com- 
panies to retain amount of increased 
rates which had been collected and 
impounded pending the suits but which 
were distributed upon settlement there- 
of, if dismissal of the suits was ob- 
tained by bribery of the Superintend- 
ent of Insurance. Mo.St.Ann. §§ 5873, 
5874, 5876, 5877, pp. 4480, 4482, 4483, 
4484.—American Ins. Co. v. Lucas, 38 


F.Supp. 896, new trial denied 38 F. 
Supp. 926. 
D.C.Mo. Where action was dismissed 


as to foreign insurance company for 
want of service, plaintiff could proceed 
against the remaining defendant who 
was properly served, or could with- 
draw the action and proceed against 
defendant and insurance company in a 
forum where both could be served. 
Rev.St.Mo.1939, § 6005, Mo.St.Ann. § 
5894, p. 4495—Hulett v. Rock Island 
Motor Transit Co., 40 F.Supp. 213. 
D.C.Mo. Plaintiffs motion to dis- 
miss counterclaim was’ overruled, 
where it appeared that plaintiff would 
not be burdened by -presence of guch 
demand, and that counterclaim was 
wholly a question of law and could 
be ruled on when case was _ tried. 
Rules of Civil Procedure for District 
Courts, rule 13, 28 U.S.C.A. following 
section 723¢c.—Leimer y. State Mut. Life 
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Assur. Co. of Worcester, Mass., 1 F.R. 
D. 386 


D.C.Mo. That’ defendant interposed 
a counterclaim for declaratory judg- 
ment did not deprive plaintiff of right 
to dismiss action as to one count in pe- 
tition, since a counterclaim for declara- 
tory judgment is improper and should 
be dismissed.—Oblak vy. Armour & Co., 
IER ED 648. 

D.C.Nev. The mere fact that defend- 
ant by its counterclaim prays. for a re- 
lief for which it cannot legally obtain 
a judgment against plaintiff does not 
warrant a dismissal of the counterclaim 
where other forms of relief prayed may 
not be subject to such an objection. 
Rules of Civil Procedure for District 
Courts, rule 13, 28 U.S.C.A. following 
section 723c.—U. S. v. Humboldt Love- 
aS Irr. Light & Power Co., 1 F.R.D. 

In action by United States to estab- 
lish water rights, the fact that defend- 
ant filed counterclaim praying for judg- 
ment for $10,000 against the United 
States did not authorize dismissal of 
counterclaim even if money judgment 
could not be recovered against the 
United States where counterclaim con- 
tained prayer seeking establishment of 
water rights. Rules of Civil Proced- 
ure for District Courts, rule 13(d), 28 
U.S.C.A. following section 723¢c.—U. S. 
v. Humboldt Lovelock Irr. Light & 
Power Co.,1 F.R.D. 334. 

D.C.N.J. Action by distributor for 
jnjunction under New Jersey Fair 
Trade Act would not be dismissed on 
ground of absence of equity, but deci- 
sion on whether there was absence of 
equity must await final hearing. N.J. 
S.A. 56:4-3 et seq.—Caron Corporation 
vy. Wolf Drug Co., 40 F.Supp. 103. 

D.C.N.Y. The Federal District Court 
ean at any time, upon defendant’s mo- 
tion or its own motion, dismiss action 
for personal injuries if amount in con- 
troversy does not exceed $8,000, and 
is in duty bound to dismiss such ac- 
tion unless the jurisdictional amount is 
involved. Jud.Code § 24, 28 U.S.C.A. 
§ 41.—Tlusty vy. Gillespie-Rogers-Pyatt 
Co., 35 F.Supp. 910. 

D.C.N.Y. A motion to dismiss cer- 
tain counts of an amended complaint 
made under procedural rule requiring 
that such a motion be made_ before 
pleading if a further pleading is per- 
mitted, was denied where defendants 
filed answers to the amended com- 
plaint. Federal Rules of Civil Pro- 
cedure, rule 12(b) (6), 28 U.S.C.A. fol- 
lowing section 7238¢c.—Vassardakis v. 
Parish, 36 F.Supp. 1002. 


D.C.N.Y. An application for order 
approving proposed compromise of 
stockholder’s action to recover for al- 
leged wrongs done to corporation 
would be denied where all the facts 
concerning transaction allegedly result- 
ing in wrongs were not revealed to the 
ecourt.—Pieccard v. Sperry Corporation, 
36 E.Supp. 1006. 

An approval of proposed compromise 
of stockholdet’s action to recover for 
alleged wrongs done to corporation 
eould not be based on approval of prior 
settlement by another judge acting as 
arbitrator, where decision on prior set- 
tlement rested solely upon an agreed 
set of facts which might not have been 


complete.—Piecard v. Sperry Corpora- 
tion, 36 F.Supp. 1006. 
In determining - whether proposed 


compromise of stockholder’s action to 
recover for alleged wrongs done to cor- 
poration should be approved, the finan- 
cial statement of company whose stock 
corporation sold was not controlling on 
question of liability of corporation’s 
directors’ if, from facts which might 
later be found, liability could be es- 
tablished which would be out of pro- 
portion to the proposed settlement.— 
Piccard vy. Sperry Corporation, 36 F. 
Supp. 1006. 

A court in passing on proposed set- 
tlement of a stockholder’s action should 
not attempt to pass on business judg- 
ment of directors, but merely ascertain 
if there is any merit to stockholder’s 
claim, and if amount offered justifies 
discontinuance of the action, and court 
should ascertain possible increment to 
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corporation if action is continued to a 
successful conclusion in relation to 
amount offered in settlement.—Piccard 
y. Sperry Corporation, 36 F.Supp. 1006. 

D.C.N.Y. On motion to dismiss a 
complaint under federal rule, allega- 
tions of complaint are deemed admitted 
for purpose of the motion, and if al- 
legations by themselves constitute a 
cause of action, motion must be denied. 
Federal Rules of Civil Procedure, rule 


12(b), 28 U.S.C.A. following section 
723c.—Kuhn y. Pacific Mut. Life Ins. 
Co. of California, 37 F.Supp. 102. 


In, action to recover disability bene- 
fits from insurer and its reinsurer, 
defendants could not by way of affi- 
davit in support of motion to dismiss 
assert new matter purporting to show 
a novation and _ release, since such 
matters are properly interposed in an 
answer and cannot be availed of upon 
a motion to dismiss under federal rule. 
Federal Rules of Civil Procedure, rules 
8(c), 12(b), 28 U.S.C.A. following sec- 
tion 728¢c—Kuhn vy. Pacific Mut. Life 
Ins. Co. of California, 37 F.Supp. 102. 

The federal rule relating to motions 
for dismissal must be compared with 
old equity rule by which only defenses 
in point of law arising upon face of 
the bill could be raised by a motion 
to dismiss, and such _ prohibition 
against ‘‘speaking demurrers’” existed 
under old practice and exists likewise 
under new federal rule. Federal Rules 
ot Civil Procedure, rule 12(b), 28 U.S. 
C.A. following section 723c; Equity 
Rule 29, 28 U.S.C.A. following section 
723.—Kuhn v. Pacific Mut. Life Ins. 
Co. of California, 37 F.Supp. 102. 

A cause of action against reinsurer 
to recover on a judgment for accumu- 
lated disability benefits which had been 
rendered in insured’s' favor against 
insurer was not dismissible on ground 
that such cause of action was not 
pleaded in original complaint which 
had been dismissed with leave to 
amend.to separately state causes of 
action, where substance of such cause 
of action was pleaded in original com- 
plaint, and defendants were in no posi- 
tion to object because cause of action 
was separately stated in amended com- 
plaint. Federal Rules of Civil Pro- 
cedure, rules 12(b), 14, 15(a, e), 18(a), 
28 U.S.C.A. following section 723¢c.— 
Kuhn vy. Pacific Mut. Life Ins. Co. of 
California, 37 F.Supp. 102. 

D.C.N.Y. On motion to dismiss cause 
of action for failure to state facts 
sufficient to constitute a cause of action 
against the moving defendant, plaintiff 
is entitled to the most favorable in- 
ferences to be drawn from the facts 


pleaded.—Ripperger v. Allyn, 37 F. 
Supp. 369. 
D.C.N.Y.. A complaint by receiver 


would be dismissed as to corporation 
which did not come into existence 
until after date on which last wrong- 
ful act for which it was sought to 
hold corporation liable: was alleged to 
have occurred, but dismissal would 
be with leave to amend.—Ripperger vy. 
Awe GC. Allyn 4& -Co> 3% 8:Supp, 3:13: 

D.C.N.Y. On motion to dismiss com- 
plaint for failure to state a claim upon 
which relief can be granted, plaintiff 
is entitled to the most favorable in- 
ferences to be drawn from the facts 
pleaded, and district judge must take 
pleading as he finds it. Federal Rules 
of Civil Procedure, rule 12(b) (6), 28 
U.S.C.A. following section 723¢.—Rip- 
perger v. Schroder-Rockefeller & Co., 
37 F.Supp. 375. 

D.C.N.Y. For purposes of motion tu 
dismiss, allegations of complaint are 
deemed true.—U. 8S. to Use of Kewaunee 
Mfg. Co. v. U. S. Guarantee Co., 37 F. 
Supp. 561. 


D.C.N.Y. Allegations of complaint 
that defendant negligently, wrongfully 
and willfully caused body of deceased 
passenger to be cast into the sea were 
mere “conclusions of law’ which were 
not admitted for purposes of motion 
for dismissal of complaint on ground 
that facts alleged were insufficient to 
constitute a cause of action. Federal 
Rules of Civil Procedure, rule 12(b) 
(6), 28 U.S.C.A. following section 723c. 
—Brambir v. Cunard White Star Lim- 
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ited, 37 F.Supp. 906, affirmed 119 F. 
2d 419, 


D.C.N.Y. ‘On motion to dismiss com- 
plaint, ‘court considered instrument at- 
tached to defendants’ papers, where its 
terms were apparently not in dispute, 
except for disagreement whether it was 
a “selling franchise’ or ‘agreement,’ 
and because it was revealing as to the 
true relationship between the parties. 
Federal Rules of Civil Procedure, rule 
12(b), 28 U.S.C.A. following section 
723¢e.—Boro Hall Corporation y, General 
Motors Corporation, 37 F.Supp. 999. 

D.C.N.Y. Where district judge did’ 
not have to consider any of allegations 
of amended answer or third party 
complaint in denying motion of de- 
fendant and third party defendants 
to dismiss action because complaint 
failed to state a claim upon which re- 
lief could be granted, in that trust 
agreements referred to in complaint 
were violative of New York law against 
perpetuities and unlawful suspension 
of alienation, and proposed order sub- 
mitted on such decision by plaintiff's 
attorneys included a recital that order 
was based on a consideration of de- 
fendant’s amended answer and _ his 
third party complaint against third 
party defendants, district judge would 
sign counter-orders submitted by de- 
fendants. Federal Rules of Civil Pro- 
cedure, rule 12(b) (6), (ce), 28 U.S.C.A. 
following section 723¢; Personal Prop- 
erty Law N.Y. § 11.—Hadley vy. Rinke, 
39 F.Supp. 207. 

Where motion of defendant and third 
party defendants to dismiss action be- 
cause complaint failed to state a claim 
upon which relief could be granted, in 
that trust agreements referred to in 
complaint were violative of New York 
law against perpetuities and unlawful 
suspension of alienation was not for 
judgment on the pleadings, nor for 
summary judgment, district judge, 
passing on motion, could not consider 
allegations in some of special defenses 
of defendant’s amended answer. Med- 
eral Rules of Civil Procedure, rules. 
12(c), 56(b), 28 U.S.C.A. following 
section 723c; Personal Property Law 
N.Y. § 11—Hadley v. Rinke, 39 F. 
Supp. 207. 

D.C.N.Y. Where plaintiff in copy- 
right infringement action had no cer- 
tificate of registration, which was a 
condition precedent to maintenance of 
the action under the Copyright Act, 
but plaintiff had made a proper de- 
posit of two copies of his work and 
had attempted to comply with the act, 
his action would be dismissed without 
costs, and without prejudice. Copy- 
right Act, §§ 11, 12,°55, 17), U:SiGmas 
§§ 11, 12, 55.—Rosedale v, News Syn- 
dicate Co., 39 F.Supp. 357. 

D.C.N.Y. A plaintiff should have 
right to discontinue his action but, 
when it is done, for purpose of de- 
feating justice and prolonging litiga- 
tion and depriving defendant of a sub- 


stantial right, court should prevent 
such result. Federal Rules of Civil 
Procedure, rule 41(a) (2), 28 U.S.C.A. 
following section 728ce.—Henjes_ v. 


{tna Ins. Co., 89 F.Supp. 418. 
D.C.N.Y. On motions to dismiss, 
every presumption and inference from 
pleadings must be resolved in favor of 
pleader.—Geismar vy. Bond & Goodwin, 
39 F.Supp. 536. 
In civil action predicated on the Se- 


curities and Wxchange Act of 1934 
and alleging conspiracy to defraud 
plaintiff, wherein complaint did not 


expressly plead that securities were 
registered on a national securities ex- 
change, such question of fact could 
not be cured by aflidavits in view of 
rule against ‘“‘speaking demurrers” pro- 
hibiting such procedure on motions to 


dismiss. Securities Exchange Act of 
1984§ 9(e), 15 ULS.C_AL § 781(e)-— 
Geismar v. Bond & Goodwin, 39 F. 


Supp. 636. é 
In civil action predicated on the Se- 
curities Exchange Act of 1934 and al- 


leging conspiracy to defraud plaintiff, 
detendants’ motions to dismiss second 
cause of action without prejudice to 
renewal after service of bill of par- 
ticulars would be denied, where, in & 
companion motion by defendant, plain- 


pill of particulars the precise section 

of Securities Exchange Act of 1934 re- 
lied on by plaintiff to establish lia- 
pility of defendants. Securities Bx- 
change Act of 1934, § 1 et seq., 15 U. 
$.C.A. § 78a et seq.—Geismar v. Bond 
& Goodwin, 39 F.Supp. 536. 

D.C.N.Y. A motion to dismiss com- 
plaint on ground that it fails to state 
a claim on which relief can be granted 
is limited to the pleading and may 
not be aided by affidavits. Federal 
Rules of Civil Procedure, rule 12, 28 
a U.S.C.A. following section 723c.—Mon- 
. ar v. Higgins, 39 F.Supp. 6338. 

A motion for order dismissing com- 
plaint would not be denied on ground 
that notice of motion did not comply 
with federal rule in failing to state 
with particularity grounds on which 
motion was based where affidavit of 
movant set the particulars forth and 
three briefs were submitted in plain- 
tiff’s behalf and subject matter was 
so fully covered that it did not appear 
that plaintiffs could reasonably plead 
surprise or prejudice. Federal Rules 
of Civil Procedure, rules 7(b), 12, 28 
 U~LS.C.A. following section 723¢c—Mon- 
_ jar v. Higgins, 39 E.Supp. 633. 
~~ —-*P=.C.N.Y. The procedural rule stating 
that a representative action by a stock- 
holder to enforce a primary right of 
the corporation may not. be dismissed 
in a federal District Court without 
court’s approval and that notice of 
proposed dismissal must be given to 
all stockholders is an expression of 
“public policy’ which would surround 
the abandonment, dismissal, or settle- 
ment of a stockholder’s derivative ac~- 
tion. Federal Rules of Civil Procedure, 
rule 23, 28 U.S.C.A. following section 
-723c.—Winkelman v. General Motors 
- Corporation, 39 F.Supp. 826. 


_—s«D.O.N.¥. The plaintiff's submission 
of an affidavit on motion for summary 
judgment on one of defendant’s coun- 
terclaims was not the equivalent of the 
“introduction of evidence at a trial or 
hearing’? within provision of Rules of 
Civil Procedure authorizing a voluntary 
_ dismissal of a counterclaim, cost claim 
or third party claim by claimant at any 
time before a responsive pleading is 
served or, if there is none, before the 
rs “introduction of ewidence at the trial or 

mpetring so as to preclude defendant 

“ ‘rom voluntarily dismissing its coun- 
 tereclaim, Rules of Civil Procedure for 
- District Courts, rules 41(a) (1), (c), 56, 
28 U.S.C.A. following section 723¢c.—Tar 
Asphalt Trucking Co. v. Fidelity & 
Casualty Co. of New York, 1 F.R.D. 


2 


ne, 


if 


D.C.N.Y. A motion to dismiss com- 
-plaint does not properly raise question 
of misjoinder of parties. Rules of Civil 
Procedure for District Courts, rules 
12(b), 21, 28 U.S.C.A. following sec- 
tion 723ec—Taiyo Trading Co. vy. 
7 eee Trading Corporation, 1 F.R. 


_ D.C.N.Y. On motion to dismiss coun- 
terclaim under anti-trust laws on 
ground of lack of jurisdiction over 
plaintiff and subject matter of counter- 
elaim, whether defendant was injured 
by the alleged combination in restraint 
of trade went to the sufficiency of the 
counterclaim, which question was not 
hefore the court. Federal Rules of 
Civil Procedure, rule 13(a, b), 28 U.S. 
C.A. following section 723¢c.—Brown 
Paper Mill Co. v. Agar Mfg. Corpora- 
tion, 2 F.R.D. 579. 

D.C.N.Y. Denial of motion to dis- 
miss, made before trial on ground of 
absence of indispensable parties, would 
be without prejudice to renewal at tri- 
al, where different appraisal might be 
given to the case after thorough inves- 
. tigation in usual progress of an equity 
suit. Federal Rules of Civil Procedure, 
rules 12(b), 19, 28 U.S.C.A. following 
section 7238¢c.—Currier v. Currier, 1 F. 
R.D. 683. 

D.C.N.Y. Where foreign plaintiff 
failed to attempt to comply with notice 
of the taking of his deposition and two 
adjournments were had and at a pre- 
trial hearing docket entry was made 
that the eause had been marked off 
calendar and would have to be disposed 


Me Sh) 
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| ZEW gata ahi iee ae eee 540k Sy aL On, ere 
‘tiff had been directed to set forth in a 


y J nui r as EL, 4 
in action for libel would be stric 
out-and the action dismissed for failure 
to p=osecute with due diligence. Fed- 
eral Rules of Civil Procedure, rule 37 
(d), 28 U.S.C.A. following section 723c. 
—Roerich v. Esquire Coronet, 1 F.R.D. 


92. 
D.W.N.Y. A corporate defendant’s 
motion to dismiss a cause of action 
alleging that individual defendant had 
agreed to buy a yacht from plaintiffs, 
delivery and transfer of title to be 
made to a corporation to be formed, 
that corporate defendant was. incor- 
porated for that purpose, and that both 
defendants failed to carry out the con- 
tract, was granted with leave to amend, 
where that cause of action contained 
no allegation that corporate defendant 
had ratified, accepted, or adopted con- 
tract.—Forstmann v. Wenner-Gren, 
B.R.D. 775. f ‘ 
A cause of action alleging that in- 
dividual defendant, with knowledge of 
plaintiffs’ contract rights with corpo- 
rate defendant, wrongfully, knowing- 
ly, intentionally, and maliciously in- 
duced, persuaded, and procured cor- 
porate defendant to repudiate and 
break its agreement with plaintiffs and 
to refuse to proceed thereunder, plead- 
ed a claim against individual defendant 
for the tort of inducing a breach of 
contract, and that cause of action was 
not dismissible on corporate defend- 
ant’s motion for failure to state a 
elaim on which relief could be granted 
against corporate defendant.—Ylorst- 
mann vy. Wenner-Gren, 1 F.R.D. 775. 
D.C.Ohio. On motion to dismiss bill 
because of 
upon which relief can be granted, all 
material and pertinent allegations of 
the bill must be assumed to be true.— 
Liquid Carbonie Corporation v. Good- 
year Tire & Rubber Co., 38 F.Supp. 
520 


D.C.Ohio. Where defendant filed mo- 
tion to dismiss, which was addressed 
to complaint as modified by plaintiff’s 
amendment to bill of particulars, on 
ground that after filing of amendment 
amount involved in action was less 
than $3,000, and plaintiff thereafter 
filed amended complaint with leave of 
District Court, and nothing further was 
filed on behalf of defendant, motion to 
dismiss would be considered as ad- 
dressed to amended complaint, and 
where amended complaint involved less 
than $3,000 motion to dismiss would 
be granted. Federal Rules of Civil 
Procedure, rule 15, 28 U.S.C.A. follow- 
ing section 723c.—Stork v. Townsend, 
1 F.R.D. 597. 

D.C.Ok]. On motion to dismiss com- 
plaint, all inferences must be resolved 
against the movant.—Hovenden y. City 
of Bristow, 34 F.Supp. 674: 

D.C.Okl. A defense, presented under 
federal rule by motion to dismiss ac- 
tion for failure of complaint to state 
claim on which relief can be granted, 
may not be supported by affidavits, in 
view of rule requiring that affirmative 
defenses be pleaded and rule authoriz- 
ing party against whom claim is as- 
serted to move for summary judgment 
in his favor with or without support- 
ing affidavits. Rules of Civil Procedure 
for District Courts, rules 8(c), 12(b) 
(6), 56(b), 28 U.S.C.A. following section 
723¢e.—Hberle y. Sinclair Prairie Oil Co., 
85 F.Supp. 296. 


A motion to dismiss action for fail- 
ure to state claim on which relief can 
be granted tests sufficiency of com- 
plaint, and in passing thereon court 
looks to allegations of complaint alone, 
and all matters of fact well pleaded 
therein are taken as true. Rules of 


Civil Procedure for District Courts, 
rule 12(b) (6), 28 U.S.C.A. following 
section 723¢c.—Hberle Vv. Sinclair 


Prairie Oil Co., 35 F.Supp. 296. 

A motion to dismiss action for fail- 
ure of complaint to state claim on 
which relief can be granted admits 
existence and validity of complaint as 
stated, but challenges plaintiff’s right 
to relief thereunder, and dismissal of 
complaint for insufficiency of state- 
ment is not justified, unless it appears 
to a certainty that plaintiff would be 


federal 


its failure to state claim = 


S Oty 
rts, 


Supp. 296. ; 

D.C.Okl. In action in three-judge 
court to enjoin construction 
of dam pursuant to act of Congress, 
motion to dismiss is accepted pro- 
eedure for presenting question of con- } 
stitutionality of the act of Congress. 
-—State of Oklahoma ex rel. Phillips 
v. Guy F. Atkinson Co., 37 F.Supp. 93. 

In action in three-judge federal ~— 
court for injunction, motion to dismiss 
admits all facts well pleaded but does 
not admit conclusions of law or un- 
warranted deductions of fact.—State 
of Oklahoma ex rel. Phillips v. Guy F.  - 
Atkinson Co., 37 F.Supp. 93. 

D.C.Pa. Whether regulations adopt- 
ed by the Pennsylvania Department of 

{ 


Public Assistance Board under the 
Pennsylvania Public Assistance Law 
violated plaintiffs’ right to liberty un- 
der Fourteenth Amendment would not ~— 
be considered by federal court on mo- 
tion to dismiss action to enjoin enforce-. 
ment of regulations as violative of such 
right. Jud.Code § 24(14), 28 US.C.A. — 
§,°4.1.(1'4).2) 62) 5P.SiPa. 2501 et seq.; A 
71 P.S.Pa. § 160; U.S.C.A.Const. Amend. 
14.—Sweeney v. Pennsylvania Depart- k 
ment of Public Assistance Board, 33 
F.Supp. 587. 

D.C.Pa. In action by trustee in 
bankruptcy to set aside a bulk sale 
by bankrupt to defendant, on ground 
that sale was void under Pennsylvania 
Bulk Sales Law, the pendency of an- 
other action by plaintiff against de- 
fendant on same cause of action was 
not a matter that could be raised by 
motion to dismiss. 69 P.S.Pa. § 521 et 
seqg.; Rules of Civil Procedure for Dis- 
trict Courts, rule 12(b), 28 U.S.C.A. 
following section 723¢.—Sproul v. Gam- 
bone, 34 F.Supp. 441. 


D.C.Pa. In action by corporation 
against its former officers, directors, 
and certain of its former stockholders 
to recover damages incurred by corpo- 
ration as a result of sale of control of 
corporation to a group which proceed- : 
ed to deprive it of most of its assets, . 
where bill pleaded conspiracy to de- 
fraud and negligence, and the cause of 
action based on negligence was suffi- i 
ciently pleaded and established by the 
evidence, the cause charging conspira- ~ 
cy to defraud would be. dismissed as 
surplusage. Rules of Civil Procedure 5 
for District Courts, rule 8(e) (2), 28 + 
U.S.C.A. following section 723¢—In- 
suranshares Corporation of Delaware . 
v. Northern Fiscal Corporation, 35 F. 
Supp. 22. 


D.C.Pa. A motion to dismiss action 
for insufficiency of complaint after de- 
nial of motion to dismiss on jurisdic- 
tional grounds does not violate rule 
requiring consolidation of motions, 
though defense raised by second mo- 
tion was available at time of prior mo- 
tion, in view of provision in such rule 
that motions concerning jurisdiction 
may be made before other motions. 
Rules of Civil Procedure for District — 
Courts, rule 12(g), 28 U.S.C.A. follow- 
ing section 723¢c.—Hquitable Life Assur. | 
Soc. of U. S. v. Saftlas, 35 F.Supp. 62. - 

The federal rule that defense of fail- 
ure to state claim on which relief can 
be granted, whether made in pleading ; 
or by motion, may be heard and deter- 
mined before trial on any party’s ap- 
plication, unless court orders defer- 
ment thereof until trial, does not make © 
it mandatory for court to deny motion, — 
made after answer is filed, to dismiss i 
action on such ground, but allows de- 
termination of such motion before trial, 
unless deferred by court in exercise of 
discretion. Rules of Civil Procedure 
for District Courts, rule 12(b, d, h), 
28 U.S.C.A. following section 723¢c.— 
Equitable Life Assur, Soc. of U. S. v. 
Saftlas, .35 I.Supp. 62 

A motion, filed after 


answer, to dis-— 


-miss action for insufficiency of com- 


plaint, to which answer made same 
objection, may be considered before 
trial, if it appears fitting to court that 
some of questions raised in motion 
should be determined before trial. 
Rules of Civil Procedure for District 
Courts, rule 12(d), 28 U.S.C.A. follow- 


ing section 723e—Equitable Life 
Assur. Soc. of U. S. v. Saftlas, 35 F. 
Supp. 62. 


In action to rescind disability and 
double indemnity provisions of life in- 
surance policy, federal District Court 
will not enjoin defendants from con- 
tinuing pending action in state court 
to recover disability benefits, nor re- 
lease plaintiff from liability, imposed 
by state court, to defendants, but 
plaintiff may proceed with remainder 
of litigation in federal court at least 
until either federal or state court ren- 
ders judgment which may be set up as 
res judicata in other court. Jud.Code, 
§ 265, 28 U.S.C.A. § 379.—Equitable 
Life Assur. Soe. of U. S. v. Saftlas, 35 
F.Supp. ; 

A complaint may not be dismissed 
for insufficiency, unless it appears to a 
certainty that plaintiff would be en- 
titled to no relief under any state of 
facts which could be proved in support 
of his claim.—Equitable Life Assur. 
Soc. of U. 8S. v. Saftlas, 35 F.Supp. 62. 

{mn action .to rescind disability and 
double indeninity provisions of life in- 
surance policy, where fact issue as to 
fraud in procuring policy was raised 
by pleadings, defendant’s motion to 
dismiss for plaintiff’s failure to state 
elaim on which relief can be granted 
cannot be given effect as motion for 
judgment on pleadings.—Equitable Life 


Assur. Soc. of U. S. v. Satftlas, 35 F. 
Supp. 62. 
D.C.Pa. A discharged bankrupt’s ac- 


tion seeking to cancel certificates of 
discharge of federal tax liens against 
certain realty and’ to restore liens 
against that realty was required to be 
dismissed for failure to join the Unit- 
ed States as a “necessary party” and 
“indispensable party”. 26 U.S.C.A. 
Int.Rev.Code, §§ 3674(b), 3675.—Bow- 
en v. Baker, 35 F.Supp. 852. | 

D.C.Pa. A complaint seeking can- 
cellation of life policies, indicating 
that insured’s answer to question in 
application, that there was “no re- 
currence’ of particular ailment, was 
false and that insured had consulted 
physicians besides those named, in- 
eluding an osteopath, was not subject 
to motion to dismiss. Federal Rules 
of Civil Procedure, rule 12(b) (6), 28 
U.S.C.A. following section 723c.—Con- 


tinental American Life Ins. Co. of 
Wilmington, Del., v. Fritsche, 37 F. 
Supp. 1. , 

D.C.Pa. Where, after one attorney 


for nonresident defendant had filed 
answer and counterclaim, another filed 
a motion to dismiss the complaint, the 
situation would prevent court from 
dismissing complaint, even though the 


answer were’ nonexistent.—Neth  v. 
Kaylor, 37 F.Supp. 24. ; 
D.C.Pa. An affidavit of defense filed 


by defendants raising questions of law 
under the old practice was treated as 
a “motion to dismiss”. Federal Rules 
of Civil Procedure, rule 12(b), 28 U.S. 
C.A, following section 723¢c.—Harr v. 
People’s Nat. Bank of North Belle Ver- 
non, 387 F.Supp. 222. 


D.C.Pa. In action to recover broker’s 
commission based on instrument con- 
taining provision that at any time 
within 40 days ‘we will sell this prop- 
erty to you” for $2,500,000 “and out 
of that will pay you commission” of 
$100,000, complaint could not be dis- 
missed for failure to state cause of ac- 
tion on theory that the instrument dis- 
elosed nothing more than an _ option 
with a promise of a “rebate’’, since 
the proper interpretation of the word 
“commission” as used in the agreement 
was to be determined by extrinsic tes- 
timony and the surrounding circum- 
stances.—Clark vy. Page Oil Co., 38 F. 
Supp. 384. 

w.0.va. In considering 
removal of judgment of 
dismissal and new trial, 


motion for 
involuntary 
all evidence 
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favorable to plaintiff, with reasonable 
inferences therefrom, must be accepted 
as established. Federal Rules of Civil 
Procedure, rule 41(b), 28 U.S.C.A. fo.- 
lowing section 723c.—Maryland Casual- 
ty Co. of. Baltimore v. Sauers, 38 F. 
Supp. 656. 

D.C.Pa. The objection that counter- 
claim for interpleader was required to 
be dismissed because original com- 
plaint did not set up any cause of ac- 
tion against defendant went to the 
merits and, therefore» was not to be 
considered on motion to dismiss the 
counterclaim. Jud.Code § 24(26), 28 
U.S.C.A. § 41(26); Federal Rules of 
Civil Procedure, rule 22, 28 U.S.C.A. 
following section 723c.—Harris y. Tray- 
elers Ins. Co., 40 F.Supp. 154. 

D.C.Pa. In class action by committee 
suing in behalf of all holders of 7 
per cent. cumulative preferred stock 
attacking validity of corporation’s plan 
of capital readjustment, where there 
had been no proposal filed in the case, 
either to dismiss it or to compromise 
it, there was nothing before the court 
to approve or to disapprove, and in- 
junction would not be granted on 
ground that offer of 5% per cent. prior 
preferred stock to holders of outstand- 
ing 7 per cent. cumulative preferred 
stock constituted a compromise requir- 
ing notice to all members of the class 
in accordance with rule, since it is 
only when a proposal to coinpromise is 
filed that such provision of the rule 
applies. Federal Rules of Civil Pro- 
cedure, rule 23(c), 28 U.S.C.A. follow- 
ing section 723¢c.—Heesch vy. Pittsburgh 
Steel Co., 40 F.Supp. 243. 

D.C.Pa, Under civil procedure rule 
providing that a party may be relieved 
on motion from a judgment taken 
against him through his excusable neg- 
lect if motion is made within_ six 
months after judgment, District Court 
had power to act on plaintiff’s peti- 
tion to vacate order of dismissal for 
want of prosecution, and, where plain- 
tiff’s petition showed sufficient excuse 
for failure to prosecute to make it 
proper to set aside the judgment of 
dismissal and defendant denied the 
facts, a hearing would be held on the 


petition. Rules of Civil Procedure for 
District Courts, rules 41(b), 60(b), 28 
U.S.C.A. following — section 723¢0.— 


Dauphinee vy. American Range Line, 1 
ERED 43. 

D.C.Pa. A motion under Federal 
Rules to dismiss complaint for insuffi- 
ciency is generally applicable only 
where it is clear and apparent to the 
court that the complainant would not 
be entitled to relief under any state 
of facts which could be proved in sup- 
port of the specific claim. Federal 
Rules of Civil Procedure, rule 12(e), 28 
U.S.C.A. following section 723¢c.—Keas- 
bey & Mattison Co. v. Rothensies, 1 F. 
R:D.'626) 


D.C.Pa. Where complaint alleged 

that “Defendant owes plaintiff $5,000 as 
consideration for an assignment of cer- 
tain contracts,” assignment, signed by 
plaintiff and- acknowledging receipt of 
$5,000 consideration, was attached to 
the complaint as an exhibit but inspec- 
tion thereof showed that defendant did 
not execute assignment and complaint 
nowhere indicated what he did or said 
which caused him to become bound by 
its terms, allegation, without facts to 
support it, became a mere “legal con- 
clusion”, and the complaint would be 
dismissed unless plaintiffs filed an 
amended complaint. Federal Rules of 
Civil Procedure, 28 U.S.C.A. following 
section 723c.—Tate v. Shober, 1 F.R.D. 
632. “ 
D.C.8.C. Every allegation of com- 
plaint would be assumed true for 
purpose of defendant’s motion to dis- 
miss complaint on ground that it did 
not state a claim on which relief could 
be granted. Rules of Civil Procedure 
for District Courts, rule 12(b) (6), 28 
U.S.C.A. following section 723¢c.—Smith 
v. Blackwell, 34 F.Supp. 989. 

D.C.S.C. Motion under federal rule 
to dismiss action because of insufli- 
ciency of process and insufficiency of 
service of process which results in lack 
of jurisdiction of court over defend- 
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ant’s person is in reality a “plea in 
abatement” or bar. Federal Rules of 
Civil Procedure, rule 12 (b), 28 U.S. 
C.A, following section 723¢c.—Sweeney 


v. Greenwood Index-Journal Co., 37 
F.Supp. 484, 
D.C.Tenn. A motion to dismiss is 


appropriate manner of challenging al- 
legations of jurisdictional facts. Fed- 
eral Rules of Civil Procedure, rule 12 
(b) (1), 28 U.S.C.A. following section 
723¢e,—Starns vy. Success Portrait Co., 
1 WRD 503. 

Where jurisdictional facts are chal- 
leged in appropriate manner by motion 
to dismiss, plaintiff must support them 
by competent proof in manner provid- 
ed by federal rule. Federal Rules of 
Civil Procedure, rules 12(b) (1), 43(e), 
28 U.S.C.A. following section 723¢.— 
Starns v. Suecess Portrait Co., 1 F.R. 
D. 508. 

_Allegations of complaint and affida- 
vits admitted by defendant held to re- 
quire dismissal of action on ground of 
failure to prove amount in controver- 
sy as _ jurisdictional fact. Federal 
Rules of Civil Procedure, rules 12(b) 
(1), 43(c), 28 U.S.C.A. following section 
723c—Starns y. Success Portrait Co., 
1 oR D503; 

D.C.Tenn. A motion to dismiss be- 
cause amount actually in controversy 
is less than $3,000 exclusive of inter- 
est and costs is an appropriate manner 
to challenge allegations of jurisdic- 
tional facts. Federal Rules of Civil 
Procedure, rule 12(b) (1), 28 U.S.C.A. 
following section 723¢c.—Hahn y. Corley 
Mie Cor 1) Fe ReD eb 0b: 

D.C.Wash. On dismissal of action 
for insufficiency of complaint, it would 
be improper for court to suggest what 
language should be inserted to correct 
complaint, but court would suggest 
amendment by interlineation, if practi- 
eable, where 94 different causes of ac- 
tion were involved in the case dismissed 
and 13 similar cases.—U. S. v. Inde- 
pendent Fruit Shippers, 387 F.Supp. 


D.C.Wash. Under Federal Rules, mo- 
tion to dismiss for insufficiency of proc- 
ess rather than motion to quash is the 
proper procedure. TFederal Rules of 
Civil Procedure, 28 U.S.C.A. following 
soruon 723c.—Smith v. Belmore, 1 F.R. 


Under the Federal Rules, motion to 
dismiss for insufficiency of process may 
be made prior to making of motion to 
dismiss for failure to state a claim on 
which relief can be granted, and join- 
der of latter ground with the former in 
a single motion results in ‘‘waiver” of 
the former. Federal Rules of Civil Pro- 
cedure, rule 12(b, g), 28 U.S.C.A. fol- 
lowing section 723¢——Smith y. Belmore, 
LAREREDAIGS 3. 

D.C.W.Va. On motion to dismiss the 
statutory three-judge court took all 
allegations of faet properly pleaded 
in complaint as true.—Philadelphia-De- 
troit Lines y. Simpson, 37 F.Supp. 314, 
affirmed 61 S.Ct. 622. 

D.C.Wis. Where the only purpose of 
a second case was as a stopgap pending’ 
the return from the Supreme Court to 
the district court of the mandate and 
record in another case, and all of the 
issues before the district court were 
raised in that other case, a motion to 
dismiss the second case was granted. 
—HE. G. Shinner & Co. v. Lauf, 36 F. 
Supp. 709. 

D.C.Wis. In action by United States 
and Reconstruction Finance Corpora- 
tion, which had made loan to Illinois 
trust company, to enforce stockholders’ 
liability, defense of one stockholder 
that he was no longer a_ stockholder 
when the loan was made must be pre- 
sented by answer and upon trial upon 
merits and was not available upon mo- 
tion to dismiss, where complaint al- 
leged that when such stockholder was 
a stockholder, there were creditors of 


the Company whose claims remained 
unpaid. Smith-Hurd Stats.Il].Const. 
art. 11, § 6.—U. S. v. Earling, 39 F. 
Supp. 864. pie: 

‘ In action in federal District Court 


to enforce liability of stockholders in 


Illinois trust company, defense of lim- 
jtations with respect to _ particular 
stockholders should be pleaded af- 
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fimatively and not raised on motion 
to dismiss. Federal Rules of Civil 
Procedure, rule 8(c), 28 U.S.C.A. fol- 
lowing section 723¢c.—U. S. v. Harling, 
39 F.Supp. 864. 

App.D.C. Where defendant, in suit 
to enjoin execution of judgment, agreed 
to reconvey property if plaintiffs paid 
money due by 9:45 on Friday morning, 
but at 9:45 plaintiffs did not have the 
money but expected it by noon and 
requested court to grant extension 
until Monday and offered to sign stipu- 
lation that they would ask no further 
time, but court considered itself either 
without power to grant extension or 
foreclosed from doing so by considera- 
tions of personal honor because of 
ecourt’s statement at time of stipulation 
that he would dismiss suit if money 
was not paid at time stated, court’s 
action in entering order dismissing in- 
junction suit was arbitrary.—Laughlin 
v. Berens, 118 F.2d 193. 


App.D.C. On motion to dismiss, it 
must be assumed that a complaint 
states the truth.—Mandley v. Backer, 
121 JF20- 875. 5 

App.D.C. Motion to dismiss admit- 
ted, for purpose of the motion, all facts 
well pleaded.—Lucking v. Delano, 122 
F.2d 21 

Argumentative conclusions of law 
were not admitted by motion to dis- 


miss, since motion to dismiss admits 
only facts well pleaded.—Lucking v. 
Delano, 122 F.2d 21. 
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U.s.Ark. The federal rule permitting 
motion for judgment, or motion for 
judgment joined with motion for new 
trial, or motion for new trial in the 
alternative, was adopted for purpose 
of speeding litigation and preventing 
unnecessary retrials, but it does not 
alter the right of either party to have 
a question of law reserved upon deci- 
sion of which the court might enter 
judgment for one party in spite of a 
verdict in favor of the other. Federal 
Rules of Civil Procedure, rule 50(b), 
28 U.S.C.A. following section 723c; 
$.C.A.Const. Amend. 7.—Montgomery 
Ward & Co. v. Duncan, 61 S.Ct. 189, 
311 U.S. 243, 85 L.Ed. —, modifying 
Duncan v. Montgomery Ward & Co., 108 
F.2d 848, reversing 27 F.Supp. 4, certi- 
orari granted Montgomery Ward & Co, 
vy. Duncan, 60 S.Ct. 809, 309 U.S. 650, 
84 L.Ed. 1001, motion denied 60 S.Ct. 
1073, 310 U.S. 612, 84 L.Ed. 1389. 


Under federal rule, a motion for 
judgment notwithstanding the verdict 
cannot be granted unless as a matter 
of law the opposing party failed to 
make a case and, therefore, a verdict 
in movant’s favor should have been 
directed. Federal Rules of Civil Pro- 
cedure, rule 59(b), 28 U.S.C.A. follow- 
ing section 723¢c——Montgomery Ward 
& Co. v. Duncan, 61 S.Ct. 189, 311 U.S. 
243, 85 L.Ed. —, modifying Duncan vy. 
Montgomery Ward & Co., 108 F.2d 848, 
reversing 27 F.Supp. 4, certiorari grant- 
ed Montgomery Ward & Co. v. Duncan, 
60 S.Ct. 809, 309 U.S. 650, 84 L.Ed. 
1001, motion denied 60 S.Ct. 1073, 310 
U.S. 612, 84 L.Hd. 1389. 

The federal rule providing that a mo- 
tion for new trial may be joined with 
motion for judgment or that a new 
trial may be prayed for in the alter- 
native, does not confine trial judge 
to initial choice of disposing of either 
motion, the exercise of which charge 
precludes consideration of remaining 
motion, but rather the phrase “in the 
alternative’ means that the things to 
which it refers are to be taken not 
together but one in the place of the 
other. Federal Rules of Civil Proce- 
dure, rule 59(b), 28 U.S.C.A. following 
section 723c.—Montgomery Ward & Co. 
y. Duncan, 61 S.Ct. 189, 311 U.S. 243, 85 
L.Ed. —, modifying Duncan v. Mont- 
gomery Ward & Co., 108 F.2d 848, re- 
versing 27 F.Supp. 4, certiorari granted 
Montgomery Ward & Co. vy. Duncan, 60 
§.ct. 809, 309 U.S. 650, 84 L.Hd. 1001, 
motion denied 60 S.Ct. 1073, 310 U.S, 
612, 84 L.Ed. 1389. 

The federal rule permitting a motion 
for new trial to be joined with motion 
for judgment notwithstanding the ver- 
dict, or motion for new trial in the 
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alternative contemplates that L 
party to the action may have the trial 
judge’s decision on both motions if 
both are presented. Federal Rules of 
Civil Procedure, rule tale P 28 U.S.C: 
A. following section 723c.—Montgomery 
Ward & Co. y. Duncan, 61 §.Ct. 189, 
311 U.S. 248, 85 L.Ed. —, modifying 
Duncan v. Montgomery Ward & Co., 
108 F.2d 848, reversing 27 F.Supp. 4, 
certiorari granted Montgomery Ward & 
Co. vy. Duncan, 60 S.Ct. 809, 309 US. 
650, 84 L.Ed. 1001, motion denied 60 
S.Ct. 1073, 310 U.S. 612, 84 L.Ed. 1389. 
The federal rule permitting motion 
for judgment or motion for judgment 
joined with motion for new trial or 
motion for new trial in the alternative 
should be administered so as to ac- 
complish all that is permissible under 
its terms. Federal Rules of Civil Pro- 
rule 59(b), 28 U.S.C.A, fol- 
section 723¢e.—Montgomery 
& Co. v. Duncan, 61- S.Ct. 189, 
311 U.S. 243, 85 L.Wd. —, modifying 
Duncan v. Montgomery Ward & Co., 108 
F.2d 848, reversing 27 F.Supp. 4, certi- 
orari granted Montgomery Ward & Co. 
vy. Duncan, 60 S.Ct. 809, 309 U.S. 650, 84 
L.Ed. 1001, motion denied 60 S.Ct. 
1073, 310 U.S. 612, 84 L.Ed. 1389. 
Where a party moves for judgment 
notwithstanding the verdict and for 
new trial in the alternative, the trial 
judge should rule on the motion for 
judgment but whatever his ruling 
thereon, he should also rule on motion 
for new trial indicating the grounds 
of his decision. Federal Rules of Civil 
Procedure, rule 50(b), 28 U.S.C.A. fol- 
lowing section 723c.—Montgomery 
Ward & Co. y. Duncan, 61 S.Ct. 189, 
311 U.S. 243, 85 L.Hd. —, modifying 
Duncan y. Montgomery Ward & Co., 108 
F.2d 848, reversing 27 F.Supp. 4, cer- 
tiorari granted Montgomery Ward & 
Co. v. Duncan, 60 S.Ct. 809, 309 U.S. 
650, 84 L.Ed. 1001, motion denied 60 
S.Ct. 1073, 310 U.S. 612, 84 L.Ed. 1389. 


U.S.Vt. The federal rule giving dis- 
trict judges the right to enter a judg- 
ment contrary to'a jury’s verdict as if 
a requested verdict had been directed 
without granting a new trial has not 
taken away from juries and given to 
judges any part of the exclusive power 
of juries to weigh evidence and de- 
termine contested fact issues, Federal 
Rules of. Civil Procedure, rule 50(b), 
28 U.S.C.A. following section 723¢.— 
Berry v. U. S., 61 S.Ct. 637, reversing 
111 F.2d 615, certiorari granted 61 S. 
Ct. 60. ; 
~ ©.C.A.Ala, Where liability of automo- 
bile owner for deceased’s death caused 
by automobile driver and liability of in- 
surer under liability policy depended 
upon whether driver used automobile 
with permission of owner, deceased’s 
administrator’s offer of proof that 
driver had privilege of using automo- 
bile, kept keys, and used automobile 
without objection by owner, presented 
a genuine issue of fact which entitled 
administrator to a jury trial on the 
issue and precluded summary deter- 
mination against administrator under 
summary judgment procedure _pro- 
vided by civil procedure rules. Rules 


of Civil Procedure for District Courts,. 


rule 56, 28 U.S.C.A. following section 
Homa’ v. Coleman, 115 F.2d 

The summary judgment procedure 
provided by civil procedure rules is 
valuable for striking through -sham 
claims and defenses which stand in 
the way of a direct approach to the 
truth, but was not intended to and 
cannot deprive a litigant of right to a 
jury trial. Rules of Civil Procedure 
for District Courts, rule’ 56, 28 U.S. 
C.A. following section 723¢—Whitaker 
v. Coleman, 115 F.2d 305. 

Under summary judgment procedure 
provided by Civil Procedure rules, it 
is not sufficient that trial judge may 
not credit testimony proffered on a 
tendered issue but, in order to proceed 
to summary judgment, it must appear 
that there is no substantial evidence 
on a tendered issue, that is, either that 
the tendered evidence is in its nature 
too incredible to be accepted by reason- 
able minds or that, conceding its truth, 


either 


ip 
2336 
it is without legal probative force. 
Rules of Civil Procedure for District 
Courts, rule 56, 28 U.S.C.A. following 
section 723¢e.—Whitaker v. Coleman, 
115 F.2d 305. 

The summary judgment procedure 
provided by civil procedure rules is a 
liberal measure designed for arriving 
at truth by testing whether litigants 
really have evidence which they will 
offer on trial, by inquiring and deter- 
mining in advance of trial whether 
such evidence exists, and technical rul- 
ings and, particularly, exclusionary 
rules will not be applied to strike, on 
grounds of formal defects. in the prof- 
fer, evidence proffered on tendered is- 


sues. Rules of Civil Procedure for 
District Courts, rule 56, 28 U.S.C.A. 
following section 723¢ec—Whitaker v. 


Coleman, 115 I.2d 305. 

Where party at hearing under sum- 
mary judgment procedure instituted by 
opponent under civil procedure rules 
proffered transcript of testimony at for- 
mer trial which apprised judge that 
there was relevant-evidence which party 
would tender on trial before jury on 
fact issue determinative of the litiga- 
tion, granting of summary judgment 
against the party was error regardless 
of any defects in the certification and 
presentation of the transcript. Rules 
of Civil Procedure for District Courts, 
rule 56. 28 U.S.C.A. following section 
ieee Sacer a v. Coleman, 115. F.2d 

C.C.A.Ala. Whether beneficiary’s 
claim in action on group policy was 
for death of insured or to recover past- 
due installments under disability 
clause, it was necessary, to establish 
liability, to furnish proof of disability 
while policy was in force, and where it 
appeared that employer canceled policy 
upon termination of insured’s employ- 
ment, that insured said nothing about 
being disabled, that no premiums were 
paid on poliey thereafter, and _ that 
nothing further was done until in- 
sured’s death nearly two years after 
policy was canceled, insurer was prop- 
erly awarded summary judgment final- 
ly disposing of the entire case. Fed- 
eral Rules of Civil Procedure, rule 56, 
28 U.S.C.A. following section 723¢c.— 
Habel v. Travelers Ins. Co. of Hart- 
ford, Conn., 117 F.2d 337. 


C.C.A.Cal. Where pleadings and affi- 
davits supporting motion for summary 
judgment showed that action did not 
arise under patent laws or anti-trust 
laws and did not really and substan- 
tially involve any dispute or contro- 
versy properly within the jurisdiction 
of the district court, the district court 
instead of entering judgment on the 
merits should have dismissed the ac- 
tion for want of jurisdiction. Federal 
Rules of Civil Procedure, rule 56, 28 
eee gelring crete naineaes Jud. 

| p .S.C.A, —L 
Parker, 121 F.2d 738) pet ce 


C.C.A.Fla, The purpose of federal 
rule regarding summary judgment is to 
promote prompt disposal of action in 
the interest of justice where there is no 
genuine issue regarding any material 
facts. Federal Rules of Civil Procedure, 
rule 56, 28 U.S.C.A. following section 
FE ay Cog of Liles Instruction for 

rnando County, Fla., v. Meredi 
arte y edith, 119 

Where liability of board of public in- 
struction on bonds and interest coupons 
was established by deeision on prior 
appeal and nothing remained to be 
shown except that coupons were actual- 
ly clipped from genuine bonds and 
amount for which judgment should be 
entered, such showing could be made by 
ex parte affidavit and, where a request 
for admission that coupons were genu- 
ine was met with answer that board 
could not admit or deny genuineness, 
motion for summary judgment on 
Pleadings, the request for admissions 
and supporting affidavits was properly 
granted. Sp.Acts: Mla. 1925, e@, 10655; 
Federal Rules of Civil Procedure, rules 
36, 56, 28 U.S.C.A. following section 
723c.—Board of Public Instruction for 
Hernando County, Fla., v. Meredith, 119 
F.2d 712. 


C.C.A.U. In action for alleged 
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breach of guaranty contract, where per- 
tinent facts were undisputed on the 
pleadings, court eould exercise power 
to grant summary judgment under 
federal rule. Federal Rules of Civil 
Procedure, rule 56, 28 U.S.C.A. follow- 
ing section 723¢c.—C. T, C. Inv. Co. v. 
London & Lancashire Indemnity Co. 
of America, 116 F.2d 741. 

C.C.A.I1l. Where impleaded  cross- 
defendant at close of all evidence, pre- 
sented written motion for directed ver- 
dict, which was taken subject to jury’s 
verdict, and, by leave of court, pre- 
sented amended motion for directed 
verdict at hearing on previous motion 
after return of special verdicts, his 
motion for judgment notwithstanding 
such verdicts was properly sustained 
as against contention that it was not 
seasonably made, as such motion was 
same motion in amended form as that 
presented at close of all the evidence. 
Federal Rules of Civil Procedure, rule 
51(b), 28 U.S.C.A. following section 
723¢e.—Kline v. Yokom, 117 F.2d 370. 

C.C.A.Ind. Under Federal Rules of 
Civil Procedure, pleader can combine 
in one complaint a request for a dec- 
laration ahd for some coercive relief, 
and District Court can render judg- 
ment granting both forms of relief. 
Rules of Civil Procedure for District 
€ourts, rules “18, 54, 57, 28 U.S:C.A. 
following section 728c; Jud.Code § 
274d, 28\U.S.C.A. § 400.—Chase Nat. 
Bank of City of New York v. Citizens 
Gas Co. of Indianapolis, 113 F.2d 217. 
Certiorari granted City of Indianapolis 
vy. Chase Nat. Bank of City of New 
York, 61 S.Ct. 73, 61 S.Ct. 74, Chase 
Nat. Bank of City of New York v. 
Citizens Gas Co. of Indianapolis, 61 S. 
Ct.’ 74 and Chase Nat. Bank of City of 
New York vy. Indianapolis Gas Co., 61 
S.Ct. 74. 

C.C.A.lowa. Where plaintiff was in 
default of answer to counterclaim and 
cross-claims at time case was called 
for trial and plaintiff was absent 
through excusable neglect, plaintiff had 
“failed to plead or otherwise defend” 
and was a party which had ‘appeared 
in the action” within court rules, so 
that counterclaimant and cross-claim- 
ants were required by court rule to 
cause the plaintiff to be served with 
written notice of application for judg- 
ment, and failure to give notice was 


> 


error necessitating reversal, notwith- 
standing trial court heard evidence 
and made findings. Rules of Civil 


Procedure for District Courts, rules 12 
(a), 55(a), (b) (2), 28 U.S.C.A. fol- 
lowing section 723c.—Commercial Casu- 
alty Ins. Co. v. White Line Transfer 
& Storage Co., 114 F.2d 946, 
C.C.A.N.J. In. action against auto- 
mobile liability insurer for amount of 
plaintiff's judgment against insured for 
injuries sustained in automobile acci- 
dent, issues presented by complaint 
alleging that insured was obligated to 
furnish proof of financial responsibil- 
ity as result of prior automobile acci- 
dent, and that policy was ‘required 
policy” under New Jersey _ financial 
responsibility statute, and that as a 
result insurer’s liability was absolute 
under such statute, and by answer de- 
nying such allegations, were mixed 
questions of law and fact precluding 


entry of summary judgment. N.J.S.A. 
39 :6-1, 39:6-20, subd. a; Rules of 
Civil Procedure for District Courts, 


rule 56, 28 U.S.C.A. following section 
723c—Merchants Indemnity Corpora- 
ae of New York v. Peterson, 113 F. 
2d 4. 

An automobile liability insurer sued 
on judgment against insured for in- 
juries sustained in automobile accident 
by plaintiffs alleging that policy was 
“required policy’ under New Jersey 
financial responsibility statute, and 
that therefore insurer’s liability was 
absolute under statute, was entitled to 
its day in court to prove truth of its 
allegations denying that the policy was 
a required policy, and summary judg- 
ment could not be entered for plain- 
tiffs. NJ.S.A. 39:6-20, subd. a; Rules 
of Civil Procedure for District Courts, 
rule 56, 28 U.S.C.A. following section 
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FEDERAL COURTS 
723c.—Merchants Indemnity Corpora- 
ya of New York vy. Peterson, 113 F.2d 


C.C.A.N.Y. A bona fide affidavit to 
support a summary judgment must be 
a statement of facts which the affiant 
knows and is able to substantiate at 
trial. Rules of Civil Procedure for 
District Courts, rule 56(e), 28 U.S.C.A. 
following section 723¢.—Baneco de Hs- 
pana v, Federal Reserve Bank of New 
York, 114 F.2d 488, affirming 28 F. 
Supp. 958. 

In action by Bank of Spain to re- 
cover silver purchased by the United 
States from former government of 
Spain, affidavit of ambassador of Spain 
containing statement that ambassador 
arranged for silver sale and received 
payment therefor on behalf of his gov- 
ernment, and supporting exhibit set- 
ting forth decree and ministerial orders 
by which the Spanish government ac- 
quired its claimed interest in the silver, 
were admissible, on motion for sum- 
mary judgment, as evidence of govern- 
mental act by Spanish government per- 
formed in Spain, notwithstanding am- 
bassador did not expressly waive im- 
munity to process. Rules of Civil Pro- 
cedure for District Courts, rule 56(c, 
e), 28 U.S.C.A. following section 723c. 
—Banco de Espana v. Kederal Reserve 
Bank of New York, 114 F.2d 438, af- 
firming 28 F.Supp. 958. 

When proof, competent to support 
issues to which it is directed, is found 
in an affidavit presented in support of 
a motion for summary judgment, it 
should be considered even though the 
affidavit does not contain offer of the 
affant to submit to a cross-examina- 
tion. Kules of Civil Procedure for Dis- 
trict Courts, rule 56(e), 28 U.S.C.A. 
following section 723c.—Banco .de Es- 
pana y. Federal Reserve Bank of New 
York, 114 F.2d 488, affirming .28 FP. 
Supp. 958. 


in action by Bank of Spain, to re- 
cover silver purchased from former 
government of Spain by the United 
States against Federal Reserve Bank 
and against common carrier which had 
allegedly made ip fey disposition of 
plaintiff’s silver, affidavit of Spanish 
ambassador containing statement that 
he arranged for silver sale and re- 
ceived payment therefor on behalf of 
his government, supported by exhibit 
setting forth decree and ministerial 
orders by which the Spanish govern- 
ment acquired its claimed interest in 
the silver, justified summary judgment 
for the defendants, since federal court 
could not pass upon the legality of the 
act of the Spanish government. Rules 
of Civil Procedure for District Courts, 
rule 44(a), 28 U.S.C.A. following sec- 
tion 723c; 28 U.S.C.A. § 695e—Banco 
de Espana vy. Federal Reserve Bank of 
New York, 114 F.2d 438, affirming 28 
F.Supp. 958. 


C.C.A.N.Y. A “motion for summary 
judgment” is not a “trial”, but it as- 
sumes that scrutiny of facts will dis- 
close that issues presented by pleadings 
need not be tried because they are so 
patently insubstantial as not to be 
genuine issues, and hence as soon as 
it appears upon such a motion that 
there is really something to try, judge 
must deny motion and let cause take 
its course in usual way. Federal Rules 
of Civil Procedure, rule 56, 28 U.S. 
C.A. following section 723c.—Cohen y. 
Bleven West 42nd Street, 115 F.2d 531. 


C.C.A.N.Y. In action against friend- 
ly foreign sovereign state for profes- 
sional services rendered, wherein plain- 
tiff did not allege and prove that the 
state consented to be sued, district 
court properly denied default judgment 
against the state which did not enter 
an appearance, and for lack of such 
allegation and proof the district court 
acting on its own motion or on ap- 
propriate suggestion under federal rule 
could dismiss the action. Federal Rules 
of Civil Procedure, rules 12(h), 55, 28 
U.S.C.A. following section 723c,—Puente 
v. Spanish Nat, State, 116 F.2d 43. 

C.C.A.N.Y. Whether an objection to 
jurisdiction is called a motion to dis- 
miss or one for summary judgment, is 


§ 154 ' 


unimportant since the same relief is 
sought and in any event, the affidavits 
raising the question are available on 
either motion. Federal Rules of Civil 
Procedure, rules 6(d), 12(b, h), 43(e), 
56(e), 28 U.S.C.A. following section, 
723e.—Central Mexico Light & Power 
Co. v. Munch, 116 F.2d 85. 9 
C.C.A.N.Y. An automobile manufac- 
turer’s alleged oral contract not to can- - 
cel written dealership contract, as au- 
thorized thereby, except for just and 
roper cause after adequate hearing, 
in consideration of dealer’s agreement 
to invest further sums of money in pro- 
motion of sale and distribution of man- 
ufacturer’s products, was not supported 
by plaintiff’s affidavits and did not pre- 
vent summary judgment for defendant. 
—Bushwick-Decatur Motors vy. Ford 
Motor Co., 116 F.2d 675, affirming 30 
F.Supp. 917. 
_C.C.A.N.Y. Trial court did not abuse 
discretion in overruling employer’s mo- 


tion for new trial based on affidavits 


showing that subsequent to trial sea- 
man, who recovered judgment for cure 
and maintenance, had. been continuous- — 
ly employed, if viewed as motion under 
Civil Procedure Rule to set aside judg- 
ment for fraud, where there was no evi- 
dence of fraud in procuring the judg- 
ment. Federal Rules of Civil Proce- 
dure, rule 60, 28 U.S.C.A. following sec- 
tion 723¢c,—Campbell v. American For- 
eign S. 8. Corporation, 116 F.2d 926. 
C.C.A.N.Y. Where suit to restrain 
defendants from circulating to the 
trade warnings that complainant was 
infringing a design patent for hat for 


women had only been at issue for . 


about six months at time when com- 
plainant moved for summary judg- 
ment and for preliminary injunction, 
the motions could not be denied on 
ground of “laches.”—Betmar Hats v. 
Young America Hats, 116 F.2d 956. 
©.C.A.Pa. Upon defendant’s motion 
for judgment notwithstanding verdict. 
in favor of plaintiff, the findings im-- 
plied by jury’s verdict required that 
the evidence in the case as well as 
the reasonable inferences to be drawn 
therefrom be viewed in the light most 
favorable to the _ plaintiff.cHornin  v. 
Montgomery Ward.& Co., 120 F.2d 500. - 
c.C.A.Tex. In actions by United 
States on bonds given under Agricul- 
tural Adjustment Act for payment of 
excess taxes on sales of cotton, sum- 
mary judgments were properly en- 
tered for the United. States, where de- 
fendants had no real defense. Agricul- 
tural Adjustment Act of 1938, 7 U.S.*. 
C.A. § 1281 et seq.mHawthorne vy. UU... 
S., 115 F.2d 805, affirming U. 8S, v. 
Hawthorne, 31 F.Supp. 827. 

C.C.A.Tex., Where city owed bonded 
indebtedness and overdue interest 
which it could not pay, and personal 
notice of class suit by bondholders 
was given to every bondholder that 
could be located, and notice to other 
creditors was given by publication, de- 
eree distributing and allocating funds 
and taxing resources of the city for 
debt service and providing for issuance 
of refunding bonds was proper. Equity 
Rules, rule 38, 28 U.S.C.A. following 
section 723; Jud.Code § 57, 28 U.S.C.A. 
§ 118.—Women’s Catholic Order of 
Epis vy. City of Ennis, 116 F.2d 


Where bondholders of every class 
were fully represented in class suit 
against city, bondholder which had re- 
ceived no notice other: than by publica- 
tion could not, more than a year after 
entry of decree adjudicating rights un- 
der refunding agreement, be heard to 
complain of the equities in that suit 
for its class of bonds. Equity Rules, 
rule 38, 28 U.S.C.A. following section 
723; Jud.Code § 57, 28 U.S.C.A. § 118.— 
Women’s Catholic Order of Foresters v. 
City of Ennis, 116 F.2d 270 

A bondholder, which sought to set 


aside decree adjudicating rights under 
refunding agreement on ground that it 
had received no notice of class suit 
against city other than by publication, 
should have served notice on all- per- 


sons holding interests under the decree. 
Hquity Rules, rule 38, 28 U.S.C.A. fol- 
lowing section 723; Jud.Code § 57, 28 


oh 
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\ _ Affidavits supporting m 
for summary judgment and counter affi- 
davits take the place of evidence pro- 
duced at the trial and are admissible 
to prove or disprove the allegations of 
the paragraphs of the complaint which 
are in issue on the pleadings, and are 
not competent to prove or disprove 
any facts not in issue. Federal Rules 

pS ss . of Civil Procedure, rule 56, 28 U.S.C.A. 
65.: following section 723¢c.—Cudahy Pack- 
. In action under the Declar- ing Co. v. U. S., 37 F.Supp. 568. 
Act to have three pat- D.C.Ky. In action against motor 
earrier for loss of interstate shipment 
of cigarettes which was stolen in tran- 
sit, wherein third-party complaint was 
filed by carrier against insurer which 
had issued a policy which covered the 


patents would be denied. Jud.Code § ( f } 
274d, 28 U.S.C.A. § 400; Federal Rules shipment, district court was authorized 
Civil Procedure, rule 56(a, b), 28 to grant consignee’s motion for sum- 
S§.C.A. following section 723c.—Con- mary judgment against carrier and re- 
solidated Packaging Machinery Corpo- tain the case on docket for further pro- 
- yation vy. General Mills, 36 F.Supp. 112. ceedings upon carrier’s third-party 
 D.C.Del. The plaintiff's motion for complaint against the insurer. Motor 
judgment by default for defendants’ Carrier Act of 1935, § 201 et seq., 49 
‘failure to plead or otherwise defend U.S.C.A. § 301 et seq. Federal Rules of 
within time limited by order of court Civil Procedure, rules 14, 56, 28 U.S. 
‘ would be denied, where plaintiff rais- C.A. following section 723¢e—Axton- 
_ ed no objection to order enlarging the Fisher Tobacco Co. vy. Ziffrin Truck 
time provided in such order of court. Lines, 36 F.Supp. 777. 
Federal Rules of Civil Procedure, rules The provision of civil procedure rule 
2(a), 55, 28 U.S.C.A. following section relating to a case not fully adjudicated 
723¢—U. S. v. Columbia Gas & Elec- .on motion for summary judgment con- 
' Corporation, 1 F.R.D. 606. templates that under some _ circum- 
p.C.D.C, Where both parties file stances, favorable action on motion for 
motions for summary judgment, they summary judgment will not complete- 
concede, for the purpose of. determi- ly dispose of the case and that fur- 
nation of their respective motions, that ther proceedings in the nature of a 
there are no issues of fact.—Steiner vy. trial may be necessary. Federal Rules 
U. S., 36 F.Supp. 496. MgaGres of Civil Procedure, rule 56(d), 28 U.S. 
In eontractor’s action against gov- C.A. following section 723c.—Axton- 
ernment to recover back money paid Visher Tobacco Co. vy. Ziffrin Truck 
mder protest for alleged breach of Lines, 36 F.Supp. 777. 
contract to sell and deliver cement, the D.C.Ky. Where denials in answer re- 
act issue raised by government’s deni- late to matters of form and do not raise 
al of allegation as to contractor’s readi- any genuine issue of fact, plaintiff is 
ness and willingness to deliver cement entitled to summary judgment.—Wo- 
_ was “abandoned” when both parties men’s Catholic Order of Foresters v. 
filed motions for summary judgment Trigg County, 38 F.Supp. 398. 
and no point with respect to such is- D.C.Ky. Though question of venue 
sue was raised in argument, and the of independent proceeding by cross-bill, 
case was therefore “submitted on sole filed by defendants in interpleader ac- 
question’ as to which of the parties tion, for personal judgment against 
_ breached contract.—Steiner v. U. S., 36 codefendants residing outside District 
F.Supp. 496. Court’s jurisdiction, may be waived by 
D.C.D.C. In ruling on motion to cross-defendants’ failure to answer or 
ter judgment for defendant notwith- object, court must acquire jurisdiction 
standing verdict, the evidence would Over cross-defendants’ persons before 
be construed most favorably to plain- Claim for personal judgment can be ad- 
ff and she would be given the full Judicated. JudCode § 24(26), as 
effect of every -legitimate inference ®menced Jan. 20, 1936, and § 51, 28 
‘therefrom.—Cheney v. S. Kann Sons U-S.C.A. § 41(26), and § 112.—Stitzel- 
& Co., 37 F.Supp. 493. peter Distillery v. Norman, 39 F.Supp. 


D.C.D.C. Where single action was D.C.La. Where arnishments of 
_ brought against owner of store for in- partnerships were Ses on April 25 
_ Juries sustained by customer in fall in 6n complainant in interpleader action, 
_ store, and for damages to her husband gpd complainant had no notice or 
consisting of medical expenses, loss of knowledge of a prior assignment by 
services, etc,, incident to the InjurieS individual to his attorney of claim 
sustained by the customer, jury’s ver- against complainant until April 28, 
dicts were not required to be consistent motions of partnerships for summary 
and fact that jury returned verdict for judgiment would be granted, and mo- 
the husband and verdict against the tion of individual’s attorney would be 
customer was not sufficient ground for denied. Rules of Civil Procedure for 
ranting owner’s motion to enter judg- District Courts, rule 56, 28 U.S.C.A. 
_ ment non obstante veredicto or motion following section 723c.—Helis y. Vallee, 
_ for new trial in the case brought by 34 F.Supp. 467. 
he husband. Federal Rules of Civil D.C.La. In action under Fair Labor 
Procedure, rules 20, 50(b), 28 U.S.C.A. standards Act to recover unpaid wages 
_ following section 723c.—Clark vy. Lans- and liquidated damages, a motion for 
_ burgh & Bro., 38 F.Supp. 729. summary judgment against those de- 
D.C.Mla. In red caps’ action to re- fendants as against whom there was no 
_ cover from terminal station amounts genuine issue as to any material fact 
alleged to be due under Fair Labor would be granted. Fair Labor Stand- 
Standards Act, wherein material facts ards Act of 1938, 29 U.S.C.A. §-201 et 
_ were not in dispute, a summary judg- geq,; Federal Rules of Civil Procedure, 
ment was appropriate. Fair Labor rules 12(b), 56(b, d, e), 28 USCA. 
Standards Act of 1938, § 1 et seq. and following section 723c.—Divine v. Levy, 
<li 6, 29 U.S.C.A. § 201 et seq. and § 36 F.Supp. 55. 
_ -206.—Williams _v. Jacksonville Ter- D.C.La. Where genuine issue arose 
minal Co., 35 F.Supp. 267. as to material facts alleged by defend- 
D.C.1ll. A motion by defendants, one ant in closing paragraphs of answer, 
of whom had been plaintiff in action in Wwhereon defendant prayed that agree- 
_ Oklahoma courts against person who ments be set aside and plaintiff be re- 
was codefendant in action in federal quired to account, summary judgment 
court and the other of whom was not should not be rendered. Federal Rules 
arty to Oklahoma action, for summary of Civil Procedure, rule 56(c), 28 U.S. 
judgment directing that funds paid into C.A. following section 723c.—Chalmette 
registry of court by plaintiff be distrib- Oil Distributing Co. v. Chalmette Pe- 
uted among defendants and codefendant troleum Corporation, 1 F.R.D. 576. 
in certain manner, would be allowed in Where summary judgment wag re- 
view of decision in Oklahoma case and fused because genuine issue as to ma- 
questions between defendants in action terial facts was raised by defendant’s 
in federal court.—Sohio Corporation v. answer, whereon defendant prayed that 
Gipson, 36 F.Supp. 236. agreements be set aside and plaintiff 
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pute, and other facts shoul dee 
established. Federal Rules of IT 
Procedure, rule 56(c), 28 U.S.C.A. fol- 
lowing section’ 723¢.—Chalmette Oil 
Distributing Co. v. Chalmette Petrole- 
um Corporation, 1 F.R.D. 576. , 

D.C.Md. In government’s action on 
note, where court in rendering judg- 
ment for makers was largely influenced 
by feeling that action was barred by 
state statute of limitations, and United 
States Supreme Court had since decid- 
ed to contrary, judgment was vacated 
and case was reassigned for trial on 
merits. Rules of Civil Procedure for 
District Courts, rules 6(c), 61, 28 U.S. 
C.A. following section 723¢.—U. 8. v. 
Schaeffer, 33 F.Supp. 547. 

D.C.Md. A motion -for summary 
judgment should be granted only where 
all the facts entitling movant to judg- 
ment requested are admitted or clear- 
ly established. Rules of Civil Proce- 
dure for District Courts, rule 56, 28 
U.S.C.A. following section 723¢.—Flem- 
ing v. Phipps, 35 F.Supp. 627. 

D.C.Md. Where a party -moves for 
judgment notwithstanding the verdict 
and for new trial in the alternative, the 
trial judge should rule on motion for 
judgment, but whatever his ruling 
thereon, he should also rule on motion 
for new trial indicating the grounds 
of his decision. Federal Rules of Civil 
Procedure, rule 50, 28 U.S.C.A. follow- 
ing section 7238c.—Bopst v. Columbia 
Casualty Co., 37 F.Supp. 32. 

Where motion for judgment notwith- 
standing the verdict was granted, al- 
ternative motion for new trial would 
also be granted, where verdict was 
definitely contrary to the very con- 
siderable weight of the evidence. Fed- 
eral Rules of Civil Procedure, rule 50, 
28 U.S.C.A. following section 723¢.— 
Bopst v. Columbia Casualty Co., 37 oa 
F.Supp. 32. t 

D.C.Mass. In action to recover rent 
under written lease, corporate defend- 
ant’s answer sufficiently raised issue of 
material fact as to lack of authority of 
defendant’s representative to sign the 
lease, to preclude summary judgment Fe 
for plaintiff—Granite Trust Bldg. Cor- 4 
poration v. Great Atlantic & Pacific Tea 
Co., 36 F.Supp. 77. 

D.C.Mass. A_ positive assertion by 
secretary of Reconstruction Finance i 
Corporation, in affidavit, that a quorum 
was present at meeting in which loan 
to trust company was approved, must 
be deemed beyond controversy in ab- 
sence of definite evidence to the con- 
trary, and hence fact issue concerning 
regularity in the meeting did not arise 
So as to preclude summary judgment — 
in action by the United States and Cor- — 
poration against trust ecompany’s 
stockholders, Smith-Hurd  Stats.Ill. 
Const. art. 11, § 6; Smith-Hurd Stats. 
Ill. c._ 16%, § 6; Federal Rules of 
Civil Procedure, rules 36, 56, 28 U.S. 
C.A. following section 723¢.—U. S. v. 
Freeman, 37 F.Supp. 720. 


_ D.C.Mass. In action on life policy 
issued in 1923 where insured died in 
1934 and last premium payment was 
made in 1924, at which time policy haa 
no cash surrender yalue, and _ bene- 
ficiary did not allege or offer proof of 
total and permanent disability of in- 
sured resulting in waiver of premiums 
in accordance with terms of policy, 
defendant’s motion for summary judg- 
ment would be granted. Rules of Civil 
Procedure for District Courts, rule 56, 
a pee ; femora rieeee 723¢e.— 
abe v. etropolitan Life Ins. Co., 1 
FR.D. 391. 4 
D.C.Mass., In government’s action 
for breach of contract for sale of goods 
which required defendant buyer to 
dispose of goods outside the continental 
limits of United States where defend- 9 
ant relied on supplemental contract 
permitting sales within continental lim- 
its of United States during period from 
July 5, 1938, to July 4, 1934, and de- 
nied making sales, but admitted Celiv- 
eries, after July 4, 1934, pleadings 
raised issue of fact requiring denial of 
buyer’s motion for summary judgment. 
Federal Rules of Ciyil Procedure, rule 
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Cate ie ae) - 
Vv s action for breach of 
contract for sale of goods where de- 
fendant buyer moved for summary 
judgment and Assistant United States 
Attorney filed affidavit reciting that the 
government proposed to prove that 
Sales were made in violation of terms 
of contract regarding resale within 
continental limits of the United States, 
the affidavit did not meet the require- 
ments of Federal Rules, but it could be 
considered in ascertaining whether a 
substantial controversy existed. Fed- 
eral Rules of Civil Procedure, rule 56 
(d, e), 28 U.S.C.A. following section 
723c.—U. S. v. Newbury Mfg. Co., 1 
F.R.D. 718. 
In action for breach of contract 
where defendant filed motion for sum- 
mary judgment supported by affidavit, 
failure of plaintiff to file counter affi- 
davit did not entitle defendant to 
summary judgment where there was 
an issue of material fact to be tried. 
Federal Rules of Civil Procedure, rule 


56(d, e), 28 U.S.C.A. following sec- 
tion 723c.—U. S. v. Newbury Mfg. Co. 
1 ERD lS 


The Federal Rule regarding sum- 
mary judgments does not compel a par- 
ty to try his case on affidavits with 
no opportunity to cross-examine af- 
fiants. Federal’ Rules of Civil Pro- 
cedure, rule 56(d, e), 28 U.S.C.A. fol- 
lowing section 723¢e—U. S. v. New- 
bury Mfg. Co., 1 F.R.D. 718. 

A motion for summary judgment 
should be granted only where the 
facts entitling the movant to judg- 
ment are admitted or clearly estab- 
lished.—U. S. v. Newbury Mfg. Co., 1 
eR Ds Ts. f 

D.C.Mich. In actions against corpo- 
ration for injuries caused by automo- 
bile owned and operated by one alleged 
to be defendant’s servant, nothing less 
than most conclusive showing possible 
in defendant’s depositions that master 
and servant relationship existed be- 
tween defendant and such owner and 
operator should be accepted as_ sufii- 
cient on defendant’s motions for sum- 
mary judgment, as knowledge of con- 
trolling facts on such issue is almost 
exclusively in defendant’s possession. 
Federal Rules of Civil Procedure, rule 
56(c), 28 U.S.C.A. following section 
723¢e.—Hoffman v, Lamb Knit Goods 
Co., 37 F.Supp. 188. 


In actions for injuries caused by 
automobile owned and operated by al- 
leged servant of defendant corporation, 
which filed motions for summary judg- 
ments on ground that pleadings and 
depositions raised no genuine issue 
concerning existence of master and 
servant relationship between defendant 
and such operator, testimony of plain- 
tiff's witness by deposition that op- 
erator delivered advertising matter to 
and accepted return of merchandise by 
witness for defendant, had window dis- 
play cards for advertisement of de- 
fendant’s merchandise, and did not 
personally deliver goods, but only took 
orders therefor, did not. tend substan- 
tially to establish such relationship. 
Federal Rules of Civil Procedure, rule 
56(c), 28 U.S.C.A. following section 
723¢c.—Hoffman v. Lamb Knit Goods 
Co., 37 F.Supp. 188. 


_ D.C.Mich. In action against sheriff, 
deputy sheriffs and surety on sheriff's 
official bond for damages arising from 
alleged negligent operation of automo- 
bile by deputies, if upon taking of dep- 
ositions it appeared beyond doubt that 
relationship between sheriff and depu- 
ties at time of accident was such that 
no recovery could be had against cer- 
tain of the defendants, the matter could 
be disposed of on motion for summary 
judgment. Federal Rules of Civil Pro- 
cedure, rules 26-37, 56(c), 28 U.S.C.A. 
following section 723¢e.—Thayer  v. 
Reindl, 1 F.R.D. 528. 


D.C.Mo, A movant is not entitled to 
summary judgment unless the facts 
conceded show right to a judgment 
with such clarity as to leave no room 
for controversy and show affirmatively 
that plaintiff would not be entitled to 
recover undex any circumstances. 


a 
34 F.Supp. 559. Magli bed, , 

D.C.Mo. Federal three-judge court 
had power to reopen its decree for 
fraud after expiration of the term, 
though such power was not expressly 
conferred on the court by the statute 
creating it. Jud.Code, § 266, 28 U.S. 
C.A. § 380.—American Ins. Co. v. Lucas, 
38 F.Supp. 926, denying new trial, 38 
F.Supp. 896. 

D.C.Mo. A summary judgment 
should never be given until the facts 
are clear and undisputed and if there 
is a controversy on a factual question, 
judgment should be withheld until 
proof has been made. Federal Rules of 
Civil Procedure, rule 56, 28 U.S.C.A. 
Zo owen section 723¢c—Dairy HEngi- 
neering Corporation, Limited v. De-Raef 
Corporation, 1 F.R.D. 679. 

D.C.Mo. In action for damages for 
trespass on plaintiff’s burial lot, where 
defendants admitted that they removed 
a tombstone but claimed that it had 
been replaced, and plaintiff contended 
that inferior tombstone had been re- 
stored, plaintiff was not entitled to 
summary judgment. Federal Rules of 
Civil Procedure, rule 56, 28 U.S.C.A. 
following section 723¢c.—Sparks v. Eng- 
land, 1 F.R.D. 688. 

Federal rule regarding summary 
judgment contemplates a summary 
judgment for a part or all of the claim 
made in the prayer of the claimant and’ 
does not contemplate summary judg- 
ments on evidentiary matters en route 
to that goal. Federal Rules of Civil 
Procedure, rule 56, 28 U.S.C.A. follow- 
ing section 728¢c.—Sparks v. England, 1 
F.R.D. 688. 

D.C.N.Y. In action to recover al- 
leged excessive estate tax payments, 
issues raised by taxpayer’s complaint 
and affidavit as to value of corporate 
stock and of realty and as to whether 
sole legatee was indebted to the estate 
were issues of fact as to which taxpay- 
er was entitled to have a trial and pre- 
sent his evidence, hence defendant’s 
motion for summary judgment would 
be denied. Rules of Civil Procedure 
for District Courts, rule 56, 28 U.S. 
C.A. following section 728c.—Baker v. 
Hoey, 33 F.Supp. 799. 

D.C.N.Y. In stockholder’s derivative 
action against directors of corporation, 
the fact that order submitted to court 
for termination of litigation did not 
set forth that plaintiff stockholder was 
to receive a fee as an attorney did not 
show that “fraud’’ was perpetrated on 
court so as to justify the setting aside 
of decree of dismissal where the order 
correctly recited the terms of the set- 
tlement, since the fee and the terms of 
the settlement were something separate, 
—Rogers y. Hill, 34 F.Supp. 358. 

Even if settlement on which court 
based judgment dismissing stockhold- 
er’s derivative action on July 138, 1933, 
was improvident, that alone would not 
entitle to relief other stockholders fil- 
ing petitions in 1939 to have case re- 
opened and for leave to intervene, since 
the delay in taking action to attack 
settlement on ground that it was im- 


provident would constitute ‘“laches,”’—~ 


Rogers v. Hill, 34 F.Supp. 358. 

Judgment dismissing stockholder’s 
derivative action against directors and 
eorporation following a settlement of 
cause corporation, at time terms of 
settlement were being discussed, was 
not represented by an attorney other 
than the law firm that was acting for 
the directors, since in negotiating the 
settlement, the plaintiff stockholder 
represented the corporation.—Rogers v. 
Hill, 34 F.Supp. 358 


Judgment dismissing stockholder’s 
derivative action against directors and 
corporation could not be vacated be- 
the litigation could not be set aside 
for fraud on theory that because de- 
fendants’ attorneys received fee of 
$320,000 and directors paid only $96,- 
000 and corporation paid balance, the 
corporation kad improperly paid fee of 
attorneys tor directors.—Rogers y. Hill, 
384 F.Supp. 358. \ 

Where stockholder’s derivative action 
had been dismissed following a sette- 


Hill, 34 


D.C.N.Y. Defendant’s _ motion fo 
summary judgment and other rel 
was granted, where plaintiffs conced 
upon argument that defendant was e 
citled to all relief sought except fin 
ing that certain company and its su 
sidiary defended the action, and re 
ord submitted by defendant, to which 
there was no denial by affidavit or oth. 
er competent proof, conclusively showe' 
that such company and its subsidia 
had agreed to defend the action ne thei 
own expense and save defendant harm-~ 
Jess. Rules of Civil Procedure for Dis- 
trict Courts, rule 56(c), 28 U.S.C. F- 
following section 723c.—Minneapolis - 
Honeywell Regulator Co. v. Thermoco, 
Inc., 34 F.Supp. 403. é paste 
D.C.N.Y. The court would assume, © 
for purposes of defendants’ motion ict * 
Pre 


ceeding.—Rogers. vy. 
358 : 


judgment on ground that court lacke 
jurisdiction of the persons of the di 
fendants, that matters alleged in t 
complaint were true. Rules of — 
Procedure for District Courts, ru ae 
(b,), 28 U.S.C.A. following section 723c. 
—Finn v. Schreiber, 35 F.Supp. 63: 
D.C.N.Y. The “summary judgm 
procedure” prescribed in Federal Rul van 
of Civil Procedure is a procedural de- 
vice for promptly disposing of actio 
in which there is no genuine issu Ss 
to any material fact, and its purpose — 
is to eliminate a trial in cases where — 
there is no genuine issue of fact, since ~ 
a trial is unnecessary and results in | 
delay and expense which may operat 
to defeat in whole or in part the r 
covery of a just claim. Federal Rule 
of Civil Procedure, rule 56, 28 U.S.C.A. | 


following section 723¢c.—Securities an 
Exchange Commission y. Payne, 35 F. 
Supp. 873. 3. ee 
In summary judgment procedure wu 
der Federal Rules of Civil Proced 
a party may pierce allegations of. fact 
in the pleadings where facts set forth — 
in detail in affidavits, depositions, an 
admissions on file show that there 
no genuine issues of fact to be trie: 
and District Court is authorized to e: 
amine evidence, not for purpose of tr 
ing an issue, but to determine whet 
there is a genuine issue of fact 
controversy proper for trial. Fed 
Rules of Civil Procedure, rule 56, 28 
U.S.C.A, following section 723¢c:—Seer 
rities and Exchange Commission v. 
Payne, 35 F.Supp. 878. ip 
In action by Securities and Exchange — 
Commission to enjoin violations of Se- 
curities Act of 1933, where it appeared — 
from pleadings, affidavits, and exhibits 
submitted by plaintiff, and from affi- 
davits submitted by defendant, that 
there was no dispute as to facts and 


D.C.N.Y. Where order dismissing — 
complaint on merits was based upon a 
stipulation signed by. plaintiff's attor- 
ney consenting to dismissal, and attor- 
ney was without express authority to 
sign stipulation, and more than six 
months expired between time of entry 
of order and plaintiff's motion to va- 
cate order, plaintiff could not obtain 
relief under federal rule concerning 
relief from judgments or orders on 
ground of mistake or excusable neg- 


lect, but such rule did not deprive ‘ 
plaintiff of remedies formerly available 

to plaintiff under prio® practice. Ped- 

eral Rules of Civil Procedure, rules 6 " 
(ec), 60(b), 28 U.S.C.A, following sec- — 
tion 


723c.—Preyeden y, Hahn, 386 B. 
Supp, 962, "7 
¢ 


Vip Ah 


following 


Chinese Consul 


§ 154 


Under federal rule concerning re- 
lief from judgments or orders on 
ground of mistake or excusable neg- 
lect, the provision that such rule shall 
not limit power of a court to enter- 
tain an action to relieve a party from a 
judgment, order, or proceeding, re- 
serves to courts the inherent power to 
vacate orders or judgments improperly 
entered and preserves for litigants old 
remedies of bill of review in equity 
and bill of error coram vobis or coram 
nobis at law. Federal Rules of Civil 
Procedure, rule 60(b), 28 U.S.C.A. fol- 


lowing section’ 723¢.—Preveden Vv. 
Hahn, 36 F.Supp: 952. 
Where judgment dismissing com- 


plaint on merits was based upon a 
stipulation signed by plaintiff's attor- 
ney consenting to dismissal, and attor- 
ney was without express authority to 
sign stipulation, and more than six 
months expired between time of entry 
of judgment and plaintiff’s motion to 
vacate judgment, and judgment was 
founded upon an error of fact not ap- 
pearing on face of record nor put in is- 
sue and unknown at time to court and 
to plaintiff through no fault on part 
of either, and judgment would not 
have been entered had the facts been 
known, District Court could entertain 
plaintiff's motion and vacate judgment 
since relief sought by plaintiff was of 
eharacter recognized by ‘‘writ of coram 
vobis’”. Federal Rules of Civil Proce- 
dure, rules 6(e), 60(b), 28 U.S.C.A. 
section 723c¢c.—Preveden Vv. 
Hahn, 36 F.Supp. 952. 

D.C.N.Y. Where an issue as to ex- 
istence of alleged trust and ag to ver- 
acity of parties was raised by plain- 
tiff's averment in bill of particulars 
concerning information that defendant 
had received money in trust for plain- 


tiff and by defendant’s denial in affi- 


davit that he had ever received any 
money in trust for plaintiff, defendant 
was not entitled to summary judg- 
ment dismissing complaint. Wederal 
Rules of Civil Procedure, rule 56, 28 
U.S.C.A. following section 723¢—Carl 
Byoir & Associates vy, Tsune-Chi-Yu, 36 
F.Supp. 963. 


In. action based upon claim that 
General had received 
money from his government in trust 
for plaintiff, letter written by plaintiff 
to Chinese Ambassador stating that 
plaintiff had not charged Consul Gen- 
eral with misapplication of money, but 
had merely quoted former Ambassador 
to that effect and that plaintiff believed 
Consul General’s explanation,‘ did not 
repudiate alleged trust so as to enti- 
tle Consul General to summary judg- 
ment. Federal Rules of Civil Proce- 
dure, rule 56, 28 U.S.C.A. following 
section 723¢c.—Carl Byoir & Associates 
vy. Tsune-Chi-Yu, 36 F.Supp. 963. 


D.C.N.Y. Under the federal 
providing that every final judgment 
shall grant the relief to which the 
party in whose favor it is rendered is 
entitled, even if the party has not de- 
manded such relief in pleadings, the 
relief to which a plaintiff. is entitled 
depends upon the facts pleaded, and 
not upon theories. Federal Rules of 
Civil Procedure, rule 54(c), 28 U.S.C.A. 
following section 723c.—Atwater  v. 
North American Coal Corporation, 36 
F.Supp. 9765. 


D.C.N.Y. Where plaintiff in his 
amended complaint and affidavits stat- 
ed that he had orally agreed to work 
for individual defendant and to re- 
ceive his compensation through corpo- 
rate defendant, that individual refused 
to continue to carry out contract, and 
that plaintiff continued to perform per- 
sonal services for individual with 
knowledge and approval of corpora- 
tion’s officers, and individual asserted 
that .because of plaintiff’s contract of 
employment later signed with corpora- 
tion, oral agreement with individual 
was abandoned or merged into latter 
agreement and was rescinded, a tri- 
able “issue of fact’? was presented.— 
Vassardakis v, Parish, 36 F.Supp. 1002. 

Where plaintiff in his amended com- 
plaint and affidavits stated that he 
had fully complied with contract to 
perform services for corporation, that 


rule 
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contract was wrongfully repudiated 
by corporation, and that notice of can- 
cellation urged by corporation was la- 
ter rescinded, corporation denied that 
plaintiff was told to disregard notices 
of cancellation and averred that plain- 
tiff was not an attorney though he was 
hired as a legal adviser, and plaintiff 
asserted that corporation knew he was 
not an attorney and that he was not 
required to perform legal duties, a 
triable “issue of fact’? was presented.— 
Beth vy. Parish, 36 F.Supp. 


D.C.N.Y.. Where the papers present- 
ed on motion for summary judgment 
were insufficient to show the reason 
for erroneous allowance of lighthouse 
engineer’s application for retirement 
under the General Retirement Act, 
judgment for moneys paid applicant 
could not be granted. Civil Service 
Retirement Act of 1920, § 1, 5 U.S.C.A. 
§ 691; Federal Rules of Civil Pro- 
cedure, rule 56, 28 U.S.C.A. following 
section 723c.—Wennstrom vy. U. S., 37 
F.Supp. 519. 

D.C.N.Y. Question regarding wheth- 
er stockholder purchasing stock in 
good faith subsequent to the making 
of an illegal Ioan agreement could 
bring derivative action to prevent 
threatened damage to corporation by 
the making of further loan or by per- 
mitting payment of loan with preferred 
stock of lender, could be raised and 
determined on motion for BAR MAnY 

e - 
eral Rules of Civil Procedure, rules 23 
(b), 56, 28 U.S.C.A. following section 
eis vl aeaer. v. Bertles, 87 F.Supp. 
D.C.N.Y. Where defendant filed mo- 
tion for summary judgment before an- 
swer, cross-motion by plaintiff for 
summary judgment before answer was 
served was not authorized by federal 
rule. Federal Rules of Civil Procedure, 
rule 56(a, b), 28 U.S.C.A. following see- 


tion 723¢.—Viking Press v. Goldman, 38 


F.Supp. 1014. 

If cefendant’s motion for summary 
judgment filed before answer were de- 
nied, the defendant would be entitled to 
answer. Federal Rules of Civil Pro- 
cedure, rule 56(b), 28 U.S.C.A. fol- 
lowing section 723¢c—Viking Press v. 
Goldman, 88 F.Supp. 1014. 

D.C.N.Y. Where complaint stated. a 
good cause of action on its face, de- 
fendant’s motion for summary judg- 
ment would be denied. Federal Rules 
of Civil Procedure, rule 56(b), 28 U.S. 
C.A. following section 723¢c-_—New York 
Tribune v. Otis & Co., 39 F.Supp. 67. 

D.C.N.Y. Where release relied upon 
by defendants in action for treble dam- 
ages under the anti-trust laws was not 
a complete bar and it appeared that 
laintiffs, to establish their case, should 
e given opportunity to examine both 
parties and witnesses who could throw 
light upon subject-matter of suit, de- 
fendants’ motion for summary judg- 
ment was denied, 15 U.S.C.A. é 1 et 
seq.—Westmoreland Asbestos OF hy, 
reas cant Corporation, 39 F.Supp. 

D.C.N.Y. Defendant’s motion to dis- 
miss complaint would be treated as one 
for summary judgment notwithstand- 
ing defendant improperly made the mo- 
tion to dismiss upon affidavits, where 
plaintiff was not prejudiced thereby. 
Federal Rules of Civil Procedure, rules 
12, 56, 28 U.S.C.A, following section 
Pee ainggrcng aes v. Higgins; 39 F.Supp. 


D.C.N.Y. Manager bonus plans in 
and of themselves did not require the 
intervention of an equity court at the 
suit of minority stockholders seeking 
to enjoin further operation of plang on 
ground that they resulted in excessive 
compensation to _ executives, where 
plans were duly adopted at stockhold- 
ers’ meetings after stockholders had 
been given ample opportunity to pro- 
test, all bonuses paid to directors who 
were executives were first passed on by 
a committee of directors who did not 
receive any bonuses in the particular 
year, calculations were made by a firm 
of outside accountants, and record, on 
motion to dismiss complaint, contained 
nothing specific concerning extent and 
nature of services of executives who re- 


‘ceived bonuses.—Winkelman y. General 


Motors Corporation, 39 F.Supp. 826. 

On motion to dismiss minority stock- 
holders’ actions to enjoin further op- 
eration of bonus. plans, evidence 
showed that amounts paid to corporate 
executives in salaries plus bonuses for 
1931, 1938, 1934, and 1938 did not con- 
stitute a waste of corporate property, 
but showed that bonuses paid to some 
executives based on earnings for 1930, 
1935, 1936, and 1937 were so large 
when added to salaries that they re- 
quired an investigation in equity in in- 
terest of corporation so that it could 
be determined whether and to what ex- 
tent payments under bonus plans in 
effect during those years constituted 
waste of corporation’s money.—Winkel- 
man v. General Motors Corporation, 39 


In executors’ actions for 
accounting of profits from purchase 
and sale of corporation’s stock as part 
of alleged complex scheme of fraud, 
where complaints named 85 defendants, 
affidavits and attached documents sup- 
porting defendants’ motion for sum- 
mary judgment comprised about 500 
printed pages, plaintiffs caused taking 
of depositions of numerous witnesses 
and parties to action, over 4,000 type- 
written pages of testimony were taken, 
about 500 exhibits were marked for 
identification, many of them were 
offered as part of record on such mo- 
tion, and additional affidavits were pre- 
sented by both plaintiffs and defend- 
ants, transactions complained of and 
question of decedent’s knowledge there- 
of were too involved to be disposed of 
by a summary judgment. Rules of 
Civil Procedure for District Courts, 
rule 56, 28 U.S.C.A. following section 
723¢e.—Shultz v, Manufacturers & 
Traders Trust Co., 1 F.R.D. 451. 

“Summary judgment” is drastic rem- 
edy and never warranted except on 
clear showing that no genuine issue as 
to any material fact remains for trial. 
Rules of Civil Procedure for District 
Courts, rule 56, 28 U.S.C.A. following 
section 723c.—Shultz v. Manufacturers 
& Traders Trust Co., 1 F.R.D. 451 

In executors’ actions for accounting, 
based on complex and intricate scheme 
of fraud, fact issue as to whether de- 
cedent participated in alleged transac- 
tions with knowledge of facts or suf- 
ficient knowledge thereof to put him 
on inquiry must be resolved, not on 
affidavits, but on facts and circum- | 
stances shown by pleadings and eyvi- 
dence, so as to preclude summary 
judgment for defendant. Rules of 
Civil Procedure for District Courts, 
rule 56, 28 U.S.C.A. following section 
723¢c—Shultz  v. Manufacturers & 
Traders Trust Co., 1 F.R.D. 451. 


D.C.N.Y. Where pleadings in action 
on note by an assignee from a holder 
in due course raised question whether 
defendant executed the note, a “‘ques- 
tion of fact” was presented upon which 
the defendants were entitled to a trial 
and required denial of motion for sum- 
mary judgment,—vU. S. v. Mazur, 1 E.R. 
D. 630. 

D.C.N.Y. On application for sum- 
mary judgment, the formal issues pre- 
sented by the pleadings are not con- 
trolling, and the court must ascertain 
from an examination of the proof sub- 
mitted whether a substantial triable 
issue of fact exists. Federal Rules, of 
Civil Procedure, rule 56, 28 U.S.C.A. fol- 
lowing section 723c_—Hdward B. Marks 
Music Corporation v. Stasny Music Cor- 
poration, 1 F.R.D. 720. 

Under rule requiring affidavits sup- 
porting and opposing a motion for sum- 
mary judgment to be made on personal 
knowledge, to set forth such facts as 
would be admissible in evidence, and 
to show affirmatively that the affiant is 
competent to testify to the matters 
stated therein, letters ag such are not 
proper, and either affidavits or deposi- 
tions of parties who wrote letters 
should be submitted. Feceral Rules 
of Civil Procedure, rule 56(e), 28 U.S. 
C.A. following section 723¢.—Hdward 
B. Marks Music Corporation yv. Stasny 
Musie Corporation, 1 F.R.D. 720. 

On motion for summary judgment, 
the court could disregard any improp- 
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er papers before it, but until the at- 
torneys become more familiar with the 
procedure under the new procedural 
rules, the courts are disposed to be 


indulgent. Federal Rules of Civil Pro- 
cedure, rule 56, 28 U.S.C.A. following 


section 723c.—Edward B. Marks Music 
Corporation vy. Stasny Musie Corpora- 
tion, 1_F.R.D. 720. 

D.C.N.Y. Where plaintiffs moved for 
a summary judgment and defendants 
did not by affidavit controvert state- 
ments contained in the moving affidavit, 
but attorneys for defendants asserted 
their inability to communicate with one 
defendant because of her illness, and 
their inability to communicate with 
the other defendants within 10 days 
after service of notice of motion be- 
eause he was on the road with his 
orchestra, the excuses would ordinari- 
ly be held insufficient but until coun- 
sel have an opportunity to become 
more familiar with the new federal 
rules the courts have been disposed to 
be lenient. Federal Rules of Civil Pro- 
cedure, rule 56(a, d, f), 28 U.S.C.A. fol- 
lowing section 723c.—Michaud vy. Rog- 
ers, 1 F.R.D. 722. 

D.C.N.Y. The law of France where 
automobile accident resulting in injury 
to defendant’s personal attendant. oc- 
eurred is a “question of fact’? which 
will not be determined on defendant’s 
motion for summary judgment.  Fed- 
eral Rules of Civil Procedure, rule 56, 
28 U.S.C.A. following section 723¢c.— 
Heiberg v. Hasler, 1 F.R.D. 735. 

In action by maid for injuries alleged- 
ly caused by negligence of maple aes 
chauffeur while traveling in rance, 
proofs showed a genuine and meritori- 
ous conflict which the court would not 
resolve on defendant’s motion for sum- 
mary judgment, Federal Rules of Civil 
Procedure, rule 56, 28 U.S.C.A. follow- 
ing section 733¢c.—Heiberg v. Hasler, 1 
¥F.R.D. ; 

D.C.N.Y. The federal government 
was not entitled to summary judgment 
in. an action on a bond, the terms of 
which were allegedly violated by the 
principal, where defendants were not 
able to submit affidavits to controvert 
statements contained in the_ govern- 
ment’s moving affidavits, and it ap- 
peared that case would be reached for 
trial within a short time, since, in the 
interests of justice, surety should be 
given an opportunity to cross-examine 
witnesses who might be produced_ by 
the government. Federal Rules of Civil 
Procedure, rule 56(f), 28 U.S.C.A. fol- 
lowing section 723c.—U. S. v. Gotham 
Pharmacal Corporation, 1 F.R.D. 744. 

D.C.N.Y. Whether federal rules with 
respect to pleadings required plaintiff 
in suit for accounting to allege that it 
had no adequate remedy at law was 
immaterial, as regards right to sum- 
mary judgment, where defendant 
pleaded affirmatively that plaintiff had 
such remedy at law and plaintiff was 
entitled to amend its complaint under 
federal rule under which amendments 
are to be _ freely allowed. Federal 
Rules of Civil Procedure, rule 8(a) (2, 
3), 15(a), 28 U.S.C.A. following section 
728c.—Irving Trust Co. v. McKeever, 2 
WARD 1s 

Where terms of agreement, partly 
oral and partly written pursuant to 
which plaintiff’s decedent delivered se- 
curities to defendant, were in dispute, 
and pleadings raised an issue of lack of 
consideration for alleged guarantee 
contained in such agreement, plaintiff 
was not entitled to summary judgment 
directing defendant to account nor to 
an order. of reference. Federal Rules 
of Civil Procedure, rule 56, 28 U.S.C.A, 
zollowdng. section 723¢c.—Irving Trust 
Co. v. McKeever, 2 F.R.D. 1. 

In suit for accounting based on fidu- 
clary relationship between plaintiff’s 
decedent and defendant, and delivery of 
securities by decedent to defendant 
pursuant to agreement, before entering 
summary judgment directing defend- 
ant to account and sending the matter 
to a referee, the court should determine 
the facts as to manner in which de- 
fendant acted, whether property was 
lost in speculation, whether complete 
disclosure was made, and whether 
plaintiff sought recovery only on the 
guarantee allegedly contained in agree- 
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ment between defendant and plaintiff’s 
decedent. Federal Rules of Civil Pro- 
cedure, rule 56, 28 U.S.C.A. following 
section 723c.—Irving Trust Co. v. Mc- 
Keever, 2 F.R.D. 1. 

Where defendant, in suit for ac- 
counting, tendered issues of fact that 
Were disputed as to defenses of pay- 
ment, statute of frauds, chargeability 
of plaintiff for losses, and that plaintiff 
had adequate remedy at law, plaintiff 
was not entitled to a summary judg- 
ment directing defendant to account, 
nor to an order of reference.. Federal 
Rules of Civil Procedure, rule 56, 28 
U.S.C.A. following section 723c¢c.—Irving 
Trust Co. v. McKeever, 2 F.R.D. 1. 

D.C.Ohio. Where a bill states a cause 
of action entitling complainant to equi- 
table relief on any theory of the case, a 
court may grant it under a prayer for 
general relief, though other specific re- 
lief may be mistakenly prayed for. 
Federal Rules of Civil Procedure, rule 
54(c), .28 U.S.C.A. following section 
723c.—Liquid Carbonie Corporation y. 
Goodyear: Tire & Rubber Co., 38 F.Supp. 

0 


D.C.Ohio. Where defendants moved 
for judgments and submitted decrees 
which were designated ‘‘consent de- 
crees’’ but were not consented to by 
plaintiff and so were not ‘“‘consent de- 
crees’”’, and the judgments sought were 
not in favor of defendants but, if any- 
thing, were in favor of plaintiff, the 
motions could not be considered as mo- 
tions for “summary judgment’ within 
Civil Procedure Rule authorizing mo- 
tion by a defendant for a summary 
judgment in his favor. Rules of Civil 
Procedure for District Courts, rule 56 
(b), 28 -U.S.C.A. following section 723c. 


—U. S. v. Hartford-Empire Co., 1 F. 
R.D. 424. 

D.C.Okl. In death action against 
corporation, pleadings with plaintiff’s 


admission of proceedings in her previ- 
ous death action in state court against 
other tort-feasors, held to show absence 
of fact issue as to plaintiff’s right to 
recover against defendant and defend- 
ant’s right to judgment as matter of 
law because of judgment dismissing 
previous action pursuant to compro- 
mise and settlement agreement, so as 
to require that defendant’s motion to 
dismiss be overruled and its motion 
for. summary judgment sustained. 
Rules of Civil Procedure for District 
Courts, rules te) (6), 56(c), 28 U.S. 
C.A. following section 723¢c.—HEberle v. 
Sinclaly Prairie Oil Co., 35. F.Supp. 


D.C.Okl. The mere fact that the 
principal stockholder and managing of- 
ficer purchased assets of corporation 
when corporation became insolvent and 
its affairs were wound up did not nec- 
essarily entitle minority stockholders 
to trial in action for appointment of 
receiver to liquidate assets’ of corpo- 
ration and for decree declaring that 
defendant officers held property as 
trustees for stockholder, where minor- 
ity stockholders alleged fraud, but did 
not set forth facts from which fraud 
could be inferred, and officers’ affida- 
vits made complete disclosure regard- 
ing manner in whieh corporation’s af- 
fairs were wound up. Federal Rules 
of Civil Procedure, rule 9(b), 28 U.S. 
C.A. following section 723¢c.—Lopata 
v. Handler, 37 F.Supp. 871, appeal dis- 
missed 121 F.2d 938. 

In minority  stockholder’s action 
against principal owner of stock and 
managing officer who purchased cor- 
porate assets and other officers for ap- 
pointment of receiver to wind up and 
liquidate assets of corporation, where 
defendant officers’ affidavits made com- 
plete disclosure of manner in which 
corporation’s affairs were wound up, 
mitority stockholders did not attempt 
to question the affidavits, and although 
fraud was alleged, no facts from which 
fraud could be inferred were alleged, 
defendant officers were entitled to 
summary judgment dismissing the ac- 
tion. Federal Rules of Civil Procedure, 
rule 56(c), 28 U.S.C.A. following sec- 
tion 723c.—Lopata v. Handler, 37 F. 
Supp. 871, appeal dismissed 121 F.2d 
93 


D.C.Pa, In action under the Jones 
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Act for personal injuries, on motion 
for judgment for defendant on the 
record, the testimony must be consid- 
ered in the light most advantageous 
to the plaintiff to determine whether 
there was sufficient evidence from 
which jury might infer negligence of 
defendant. Jones Act § 33, 46 U.S.C.A. 
§ 688; Rules of Civil Procedure for 
District Courts, rule 50(b), 28 U.S.C.A. 


following section 723c.—Olszewski v. 


United Fruit Co., 34 F.Supp. 113. 

D.C.Pa. Though case was before the 
court on a statutory demutrer, “filed in 
accordance with Pennsylvania proce- 
dure, the new Rules of Civil Procedure 
for Federal District Courts would be 
applied, and demurrer would be treated 
as a motion for judgment on the plead- 
ings. Rules of Civil Procedure for 
District Courts, 28 U.S.C.A. following 
section 723c.—Lehigh Valley Trust Co. 
v. U. S., 34 F.Supp. 839. 

D.C.Pa. 
plaintiff may move for summary judg- 
ment in his favor, with or without 
supporting affidavits, at any time after 
answer has been filed. Federal Rules 
of Civil Procedure, rule 56(a), 28 U.S. 
C.A.. following section 723¢e.—Kent v. 
Hanlin, 35 F.Supp. 836. ~ 

summary judgment under civil 
procedure rules is improper, unless a 
trial would be a useless form, and 
should not be entered if pleadings 
raise any genuine issue of fact material 
to dispute between the parties, regard- 
less of affidavits supporting the motion 
for summary judgment. . Federal Rules 
of Civil Procedure, rule 56(a), 28° U.S. 
CA. following section 723¢e.—Kent y. 
Hanlin, 35 F.Supp. 836. 

In action by bank receiver to recover 
assessment against defendant as owner 
of shares of specified bank stock, aver- 
ment in defendant’s answer that to 
best of defendant’s knowledge and be- 
lief defendant was not owner of such 
shares was sufficient to raise a materi- 
al issue of fact precluding summary 
judgment for bank receiver. Federal 
Rules of Civil Procedure, rule 56(a), 
28 U.S.C.A, following section 723¢.— 
Kent v. Hanlin, 35 F.Supp. 836. 

D.C.Pa. In conditional buyer’s action 
under Pennsylvania uniform condition- 
al sales act to recover from ‘conditional 
seller and its assignee one-fourth of the 
sums of all payments made by condi- 


tional buyer on ground that conditional — 


seller or its assignee upon buyer’s de- 
fault took possession of busses and re- 
sold them without complying with the 
act concerning resale, where buyer’s 
motion. for summary judgment and 
counter. affidavit raised questions re- 
garding whether buyer agreed to pri- 
vate sale, regarding terms of alleged 
new agreement and regarding whether 
there was new and valid consideration 
oassing between parties, summary 
judgment could not be granted, since’ 
there was a dispute of material fact. 
69 P.S.Pa. § 861 et seq.; Federal Rules 
of Civil Procedure, rule 56(¢), 28 U.S. 
C.A, following section 723¢—Waverly,. 


’ Sayre & Athens Transp. Co. v. General 


Motors Truck Co., 36 F.Supp. 285. 


D.C.Pa. Plaintiff was not entitled to 
summary judgment or to reinstatement 
of former motion for judgment on the 
pleadings, where défendant’s answer 
raised a material issue of fact as to 
whether parties to assignment of con- 
tract to defendant intended that de- 
fendant should assume assignor’s obli- 
gation to pay subcontractors. Federal 
Rules of Civil Procedure, rule 56(¢), 28 
U.S.C.A. following section 723¢e.—Art 
Metal Const. Co., for Use of McCloskey 
& Co. v. Lehigh Structural Steel Co., 38 
F.Supp. 530. 


D.C.8.C. Where plaintiff and defend- 
ant filed motions for summary jude- 
ment, and at hearing on motions Dis- 
trict Court directed defendant to file its 
answer, which was done, such direction 
was without prejudice to pendency of 
defendant’s motion. Federal Rules of 
Civil Procedure, rule 56, 28 U.S.C.A. 
following section 723¢e.—J ohnston- 
Crews Co. v. U. S., 38 F.Supp. 544. 

Where plaintiff and defendant filed 
motions for summary judgment, and 
pleadings, motions, affidavits, and ar- 


Under civil procedure rules, | 
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- guments and briefs of counsel showed 
: that there was no real dispute between 
parties as regards basic facts and the 
controversy was one of law, question. of 
‘summary judgment was properly con- 
sidered b District Court. Federal 
Rules of Civil Procedure, rule 56, 28 
 US.C.A. following section 723c.—John- 
__ston-Crews Co. v. U. S., 38 F.Supp. 544. 
 p.c.Tenn. Where proper service has 
been had and defendant has failed to 
make any defense within time provided 
by law, default should be entered by 
 elerk as of course without any applica- 
-tion to court on filing of appropriate 
affidavit. Rules of Civil Procedure for 
‘District Courts, rule 55, 28 U.S.C,A. 
following section 723c.—Fisher v. Tay- 
lor, 1 F.R.D. 448. : 
- The civil procedure rule relating to 
default is not a limitation on power of 
District Court to enter an order of de- 
fault. Rules of Civil Procedure for 
‘District Courts, rule 55, 28 U.S.C.A. fol- 
lowing section 723c.—Fisher v. Taylor, 
1 F.R.D. 448. 
"Where proper service was had and 
efendant failed to make any defense 
within time provided by law, applica- 
tion for judgment by default could be 
eferred to the clerk or presented again 
o the District Court on filing of ap- 
ropriate affidavit as to amount due 
rom defendant to plaintiff, Rules of 
ivil Procedure for District Courts, 
ule 55, 28 U.S.C.A. following section 
23c.—Fisher v. Taylor, 1 F.R.D. 448. 


- p.c.Tex. On motion to take deposi- 
tions of witnesses who were officers or 
employees of corporate defendant in 
support of motion for new trial; 
charge that witnesses evaded process 
of the court was sufficient to require 
that court ascertain what their testi- 
mony would have been at trial, and 
- court could not determine whether they 
would testify to facts sufficient to re- 
quire setting aside the judgment and 
4 granting new trial. Federal Rules of 
___ Civil Procedure, rules 1, 43(e), 59(a), 
ESS subd. 2, 28 U.S.C.A. following section 
_ +%23¢,—Hlliott v. United Employers 
( Wet Casualty Co., 35 F.Supp. 781. 
—-*p=.C.Tex. The rule of civil procedure 
concerning relief from judgments or or- 
ders on grounds of clerical mistakes, 
“mistake, inadvertence, surprise, or ex- 
-cusable neglect does not alter principles 
‘respecting corrections in judgments. 
Federal Rules of Civil Procedure, rule 
60, 28 U.S.C.A. following section 7238c. 
_ —Ex parte Hill, 36 F.Supp. 191. 
_D.C.Tex. Where plaintiffs filed mo- 
tion for summary judgment and fed- 
eral rule relating to summary judgment 
- was complied with by both parties, no 
request was made for any further de- 
lay of motion or for filing of any addi- 
tional affidavits or depositions, and 
there appeared to be no issue of fact 
to be tried, judgment was entered for 
the plaintiffs. Federal Rules of Civil 
Procedure, rule 56, 28 U.S.C.A. follow- 
ing section 728c.—Stanolind Oil & Gas 
Co. v. Doyle, 38 F.Supp. 893. 


D.C.W.Va. Plaintiff’s motion for 
entry of default judgment could not 
be sustained where plaintiff's consent 
to several continuances and other pro- 
ceedings constituted a ‘‘waiver’ of 
Bee aDy. right to a default judgment. 
is Rules of Civil Procedure for District 
5 Courts, rule 55(a, b), 28 U.S.C.A. fol- 
lowing section 723¢.—Ciccarello v. Jos. 
_Sehlitz Brewing Co,, 1 F.R.D. 491. 

Court rule permitting default judg- 
ment does not make it mandatory, but 
leaveS matter within discretion of 
court. Rules of Civil Procedure for 
_ District Courts, rule 55(b), 28 U.S.C.A. 
- following section 723c.—Ciccarello v. 
Jos. Schlitz Brewing Co., 1 F.R.D. 491. 

Plaintiff would not be permitted to 
take a default judgment by reason of 
; any technical failure of defendants to 
_ plead, where it was clear from the 
i record that plaintiff had not been 
7 prejudiced by defendants not having 
bs? pleaded, that it might work grave in- 
justice to enter such judgment, and 
that default, if any, was due to ex- 
cusable neglect. Rules of Civil Pro- 
cedure for District Courts, rules 6(b), 
55(b), 28 U.S.C.A. following section 


- 923c.—Ciecarello v. Jos. 
F.R.D. 
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ing Co., 1 49U 2 ect 
App.D.C. The District Court, in rul- 
ing on defendant’s motion for sum- 
mary judgment as authorized by civil 
procedure rule, had duty to take ac- 
count of all of the facts and allega- 
tions stated in affidavits of the parties, 
and not merely of those facts set forth 
by defendant. Rules of Civil Pro- 
cedure for District Courts, rule 56(c), 
28 U.S.C.A. following section 723c.— 
Wyant v. Crittenden, 113 F.2d 170. 

Where pleadings and affidavits estab- 
lished that plaintiff brought suit for 
surplus remaining from proceeds of 
trust deed foreclosure, and there was 
either a fact issue for jury concerning 
ownership of claim, or issue of law 
concerning sufficiency of undisputed 
facts to constitute ownership in plain- 
tiff, District Court’s action in granting 
defendant’s motion for summary judg- 
ment was error. Rules of Civil Pro- 
cedure for District Courts, rule 56(c), 
28 U.S.C.A. following section 723¢c.— 
Wyant y. Crittenden, 113 F.2d 170. 

Issues of fact are for determination 
of jury at trial and not for the court 
on motion for summary judgment. 
Rules of Civil Procedure for District 
Courts, rule 56(c), 28 U.S.C.A. follow- 
ing section 723c—Wyant v. Crittenden, 
13> P20dh 1702 

App.D.C. Under rule of Civil Pro- 
cedure, whether Postmaster General, in 
an action for declaratory judgment 
brought against him by. postal em- 
ployees, was entitled to summary judg- 
ment would be determined by con- 
sideration of the pleadings as a whole 
and not merely from allegations of the 
complaint. Rules of Civil Procedure 
for District Courts, rule 56(c), 28 U.S. 
C.A. following section 723c.—Farley v. 
Abbetmeier, 114 F.2d 569. 

Under statute providing that clerks 
in terminal railway post offices should 
be classified, as railway postal clerks 
and progress successively to grade 4, 
and that statute should not effect re- 
duction in employee’s salary or rank, 
where Postmaster General provided for 
transfer of grade 5 clerks out of ter- 
minals unless clerk filed statement that 
he chose to remain in the terminal at 
grade 4 rather than be transferred to 
grade 5 vacancy out of terminal, 
whether Postmaster General’s execu- 
tion of the statute constituted duress 
was a “question of law’ and not a 
“question of fact’? which could be de- 
termined on motion for summary judg- 
ment. 39 U.S.C.A. §§ 610-619; Rules 
of Civil Procedure for District Courts, 
rule 56(c), 28 U.S.C.A. following sec- 
tion 728¢.—Farley v. Abbetmeier, 114 
F.2d 569. 

App.D.C. In libel action based on 
newspaper report concerning orders of 
disbarment by District Court and by 
Court of Claims and of affirmance of 
District Court’s order by United States 
Court of Appeals for District of Co- 
lumbia, where District Court and 
Court of Appeals had judicial knowl- 
edge of the decisions made in the dis- 
barment proceedings, affidavit relating 
thereto in support of defendant’s mo- 
tion for summary judgment brought no 
new material facts to courts’ attention, 
and was unnecessary. Rules of Civil 
Procedure for District Courts, rule 56 
(a), 28 U.S.C.A. following section 7238c. 
—Fletcher v. Evening Star Newspaper 
Co., 114 F.2d 582. 

In libel action against newspaper 
based on report concerning proceed- 
ings to disbar plaintiff, where plain- 
tiff admitted matters of fact as to the 
disbarment proceedings and orders and 
merely denied that they were legally 
effective as judicial proceedings, and 
orders, the pleadings, admissions, and 
facts within judicial knowledge elimi- 
nated all genuine issues as to material 
fact and warranted judgment for news- 
paper as a matter of law upon news- 
paper’s motion for summary judg- 
ment. Rules of Civil Procedure for 
District Courts, rule 56(c), 28 U.S. 
C.A. following section 7238¢.—Fletcher 
Piel es! Star Newspaper Co., 114 FB. 


App.D.C. Where motion for continu- 


failed to sustain contention that mo- 
tions: were not made in good faith or 
that injury might have resulted to de- 
fendant from a continuance, refusal of 
motion to vacate judgment and grant 
new trial was error.—Cornwell v. Corn- 
well, 118 F.2d 396. 

Although granting of continuance or 
of motions for vacation of judgment 
and for new trial are addressed to dis- 
cretion of trial court, that discretion 
must be exercised in the interest of 
justice.—Cornwell v. Cornwell, 118 F. 
2d 396. 

App.D.C. The purpose of the federal 
rule providing in specific terms for 
summary judgment igs to dispose of 
cases where there is no genuine is- 
sue of fact, even though an issue may 
be raised formally by the pleadings. 
Federal Rules of Civil Procedure, rule 
56(c), 28 U.S.C.A. following section 
723c.—Fletcher v. Krise, 120 F.2d 809. 

Where defendant in action for lega] 
services rendered, along with averment 
that plaintiff had been disbarred, filed 


certified copies of orders of disbar-. 


ment entered by United States courts 
for the District of Columbia, the Su- 
preme Court, the Virginia Federal Dis- 
trict Court, and the Court of Claims, 
and plaintiff did not serve and file op- 
posing affidavits challenging verity of 
orders, the case was left with no gen- 
uine issue on that point, and defend- 
ant was properly granted a summary 
judgment under federal rule on his 
motion, since plaintiff's disbarment de- 
prived him of any right to compensa- 
tion under his contract or on a quan- 
tum meruit. Federal Rules of Civil 
Procedure, rules 8(d), 56(c), 28 U.S.C. 
A. following section 723c¢c.—Fletcher v. 
Krise, 120 F.2d 809. 
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U.S.Idaho. Where a judgment had 
been recovered: in WFWederal District 


Court in Idaho but the judgment debtor 
had been compelled to pay a New York 
judgment against the Idaho judgment 
creditor, as a result of attachment pro- 
ceeding fully authorized by New York 
statutes, Federal District Court proper- 
ly ordered its judgment marked satis- 
fied and correctly refused to render 
judgment on supersedeas bond, where 
it was not urged that the judgment 
debtor had been guilty of any negli- 
gence, misconduct, or fraud in connee- 
tion with the New York judgment, and 
it was not claimed that there was a 
failure to give the Idaho judgment 
ereditor notice of the New York suit 
against it. Civil Practice Act N.Y. §§ 
233, 902, 908; 28 U.S.C.A. § .687.— 
Huron Holding Corporation y. Lincoln 
Mine Operating Co., 61 S.Ct. 513, re- 
versing Lincoln Mine Operating Co. v. 
Huron Holding Corporation, 111 F.2d 
438, reversing 27 F.Supp. 720, certiorari 
granted Huron Holding Corporation vy. 
Pincoln Mine Operating Co., 61 S.Ct. 


D.C.Mont. Under federal civil pro- 
cedure rules, the procedure in supple- 
mentary proceedings to enforce judg- 
ment shall be in accordance with prac- 
tice and procedure of state in which 
District Court is held, existing at time 
remedy is sought, except that a fed- 
eral statute governs to the extent that 
it is applicable, and the judgment 
creditor may examine any person, in- 
cluding judgment debtor, in the man- 
ner provided in the civil procedure 
rules for taking depositions, or in man- 
ner provided by practice of state. 
Rules of Civil Procedure for District 
Courts, rule 69(a), 28 U.S.C.A. follow- 
ue cee dy erie of America 

- Trust & Savings Ass’n v. Bai 
34 F.Supp. 857. if ae 

Case arising within jurisdiction of 
federal District Court in Meagher coun- 
ty in Montana was triable at Helena in 
Lewis and Clark county, hence referee 
in supplementary proceedings to en- 


force judgment was not required to 


to be present at trial, and where record ~ 


i i al 


ep ieee 


) from Meagher’ county. 
Rules of Civil Procedure for District 
Courts, rule 69(a), 28 U.S.C.A. follow- 
ing section 723¢—Bank of America 
Nat. Trust & Savings Ass’n v. Bair, 34 


Supp. 857. . 


In supplementary proceedings to en- 
force judgment, the issue to be deter- 
mined as to whether judgment debtor 
owned property subject to execution 
under plaintiff’s judgment was _ suffi- 
ciently clear to warrant examination 
of witnesses. Rules of Civil Procedure 
for District Courts, rule 69(a), 28 U.S. 
C.A. following section 723¢c.—Bank of 
America Nat. Trust & Savings Ass’n 
v. Bair, 34 F.Supp. 857. 

Under federal civil procedure rule 
adopting state practice and procedure 
in supplementary proceedings to en- 
force~ judgment, it was not intended 
that judgment debtor could require 
judgment creditor to follow every pos- 
sible technical requirement that might 
be found in state statutes and deci- 
sions bearing on the subject where 
wholly different and distinct remedies 
are provided. Rules of Civil Procedure 
for District Courts, rule 69(a), 28 U. 
S.C.A. following section 723c.—Bank of 
America Nat. Trust & Savings Ass’n vy. 
Bair, 34 F.Supp. 857. 

In supplementary proceedings to en- 
force judgment under federal civil pro- 
cedure rule adopting state practice in 
such proceedings, the remedies selected 
by judgment creditor under state stat- 
ute requiring judgment debtor to an- 
swer concerning his property and re- 
quiring witnesses to testify were suf- 
ficient without requiring judgment 
ereditor to follow every possible tech- 
nical requirement that might be found 
in state statutes and decisions. Rev. 
Codes Mont.1935, §§ 9454, 9458; Rules 
of Civil Procedure for District Courts, 
rule 69(a), 28«U.S.C.A. following sec- 
tion 723ec—Bank of America Nat. 
Trust & Savings Ass’n vy. Bair, 34 F. 
Supp. 857. 

An application by judgment creditor 
for an order for supplementary pro- 
ceedings to enforce judgment and for 
examination of judgment debtor or 
others could be made ex parte without 


notice to judgment debtor. Rev.Codes 
Mont.1935, §§ 9454, 9458; Rules of 
Civil Procedure for District Courts, 


rule 69(a), 28 U.S.C.A. following sec- 
tion 723c—Bank of America Nat. 
Trust & Savings Ass’n v. Bair, 34 F. 
Supp. 857. 

Where judgment creditor instituting 
supplementary proceedings and seeking 
examination of witnesses under federal 
civil procedure rule invoked remedies 
of state statute requiring judgment 
debtor to answer concerning his prop- 
erty and requiring witnesses to appear 
and. testify, affidavit reciting that exe- 
cution was: issued and returned un- 
satisfied was sufficient for remedies in- 
voked, as against contention of judg- 
ment debtor that remedy under. state 
statute relating to examination of 
third persons indebted to or having 
property belonging to judgment debtor 
was involved and that affidavit was in- 
sufficient for examination of such wit- 
nesses, Rey.Codes Mont.1935, §§ 9454, 
9457, 9458; Rules of Civil Procedure 
for District Courts, rule 69(a), 28 U.S. 
C.A. following section 723c——Bank of 
America Nat, Trust & Savings Ass’n 
v. Bair, 34 F.Supp. 857. 

In supplementary proceedings to en- 
force judgment under federal civil 


_ procedure rule, wherein judgment cred- 


itor invoked remedies of state statute 
requiring debtor to answer concerning 
his property and requiring witnesses 
to testify, appointment of qualified 
referee was necessary and both judg- 
ment creditor and judgment debtor 
had right to subpoena witnesses for 
examination before referee in respect 
to all pertinent matters in dispute 
concerning debtor’s ownership of prop- 
erty subject to execution. Rev.Codes 
Mont.1935, §§ 9454, 9458; Rules of 


asider ‘same county in 
L action was triable required ap-- 
pointment 


1. 


ax 

ule 69(a), 28 U. 
tion 728¢c—Bank of . 

Trust & Savings Ass’n y. Bair, 34 F. 


Supp. 857. ; if 
Under federal civil procedure rules, 
the time and place of hearing in sup- 
lementary proceedings to enforce 
judgment were matters subject to ref- 
eree’s| discretion, to be exercised by 
referee within 20 days after making 
of order for the supplementary pro- 
ceedings and appointing the _ referee, 
and the time and place of hearing 
were, therefore, not required to be 
stated in such order. Rules of. Civil 
Procedure for District Courts, rules 53 
(d) (1), 69 (a), 28 U.S.C.A. following 
section 728¢—Bank of America Nat. 
Trust & Savings Ass’n vy. Bair, 34 F. 
Supp. 857. ; 

_D.O.N.Y. A judgment creditor’s mo- 
tion before Federal District Court of 
Southern District of New York for or- 
der requiring debtor to show cause 
why he should not pay over part of 
his weekly earnings in satisfaction of 
a judgment allegedly obtained in a 
federal district court in New Jersey 
was unauthorized where writ of execu- 
tion did not run to Southern District. 
—Globe Indemnity Co. v. Roe, 37 F. 
Supp. 761. 

_The federal rule respecting execu- 
tion did not authorize a judgment 
creditor’s motion before Federal Dis- 
trict Court of Southern District of 
New York for order requiring debtor 
to show cause why he should not pay 
over part of his weekly earnings in 
satisfaction of a judgment allegedly 
obtained in a federal district court in 
New Jersey. Federal Rules of Civil 
Procedure, rule 69, 28 U.S.C.A. follow- 
ing section 723c.—Globe Indemnity Co. 
v. Roe, 87 F.Supp. 761. 
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C.C.A.Alaska. In action to recover 
royalties allegedly due under lease of 
mining claims, where plaintiff: did not 
question sufficiency of verdict for plain- 
tiff with respect to time from which in- 
terest was allowed until after jury had 
been discharged, counsel did not re- 
quest that jury make verdict more defi- 
nite, and trial court’s judgment was in 
conformity with verdict as rendered, 
any question as to verdict not conform- 
ing to trial court’s instructions should 
have been raised by plaintiff at time 
verdict was rendered, and trial court 
or appellate court could not correct. or 
add to the verdict after jury was dis- 


charged-heldy, v. Myntti, 116 F.2d 
C.C.A.Fla. Where no objection was 


made to instruction in trial court, in- 
struction could not be complained of 
on appeal. Federal Rules of Civil Pro- 
cedure, rule 51, 28 U.S.C.A. following 
section 723c.—Standard Oil Co. v. 
Burleson, 117 F.2d 412. 

C.C.A.Ga. In determining whether 
motion to dismiss was properly sus- 
tained, the Court of Appeals accepted 
as true all the well-pleaded allegations 
of fact, but looked to the exhibits 
themselves for the contents thereof.— 
Simmons y. Peavy-Welsh Lumber Co., 
113 F.2d 812, denying rehearing 112 
Heed 662, certiorari denied 61 S.Ct. 


C.C.A.Idaho. In action against one 
of two independent tort-feasors whose 
negligence concurred to cause death, re- 
viewing court would not consider 
whether trial court should have itself 
made deduction from amount of dam- 
ages for sum paid plaintiffs by tort- 
feasor other than defendant, instead of 
imposing such duty on jury, where de- 
fendant merely made a general excep- 
tion to instruction requiring jury to 
make such deduction. Federal Rules 
of Civil Procedure, rule 51, 28 U.S.C.A. 
following section 723c.—Husky Refining 
Co. vy. Barnes, 119 F.2d 715, 134 A.L.R. 
1221. 

C.C.A.11], Where box containing 
jury list contained names of 358 per- 
sons, and defendants on motion for 
new trial attempted to show that not 
all of them were qualified to serve as 
jurors, but there was no offer of proof 
that disqualified persons, if any, were 


list in the box was totally inval 
if it included some disqualifie 


sons. Jud.Code, § 276, 28 U.S. 
412.—U. S. v. Meyer, 113 F.2d 38 
Alleged errors in manner of drawi 
jury could not be urged as ground f 
reversal by defendants, where defend- — 
ants’ counsel knew of conditions sur 
rounding impaneling of jury at time 

selection, defendants’ charges — 
vague, defendants accepted jury wit 
out any peremptory challenge aite 
making only one objection to member 
of special venire, and record disclosed 
no prejudice or injury to defendants. 
U. S. v. Meyer, 113 F.2d 387. =e 
C.C.A.I1]. Where appellent had no 
appealable interest, Circuit Court of 
Appeals would dismiss the appeal | 
its own motion, notwithstanding th 
no motion to dismiss appeal wa Y 
terposed_In_ re Michigan-Ohio Bldg. | 
Corporation, 117 F.2d 191. : 
C.C.A.Ill. Under federal 
statute permitting temporary restrai’ 
ing order granted without notice for 
period not exceeding ten days, questio 
whether temporary restraining order 
issued on May 29, 1940, without notice 
was improvidently issued was ‘‘moot’ 
before appeal was taken on August 22, 
2 


Tules and 


1940, and therefore appeal would b 
dismissed. Federal Rules of Civil Pr 
cedure, rule 65, 28 U.S.C.A. following 
section 723c; 28 U.S.C.A. § 381. 
me ueaard & Co. v. Salinger, 117 -B.2 

C.C.A.I]. Where motion for ne 
trial stated in substance that verdi ‘ 
was contrary to weight of eviden ati 
and the law and that verdict was w ae 
out substantial support, and there — 
was nothing in record to disclose with — 
certainty what motivated the court in 
allowing the motion, Circuit Court of 
Appeals could not consider contention 
that granting of motion was error b 
cause the motion was allowed sole 
on ground of newly discovered evi- 
dence which was immaterial.—Gay v. 
U. S., 118 F.2d 160. ; Me 

C.C.A.lowa. The fact that plaintiff 
failed to make his request for instruc: 
tions within the time contemplated — 
Federal Rules of Civil Procedure and — 
by rule of the local district court, 
would not cause Circuit Court of Ap- 
peals to refuse a review of district — 
court’s refusal of request, where re- 
quest was made before case was su 
mitted to jury, and it appeared tha 
district court considered request and 
ruled on it, and that plaintiff saved 
exception when district court gave no © 
instruction on the subject of the re- 
quest. Rules of Civil Procedure for © 
District Courts, rule 51, 28 U.S.C.A. fol- 
lowing section 723c; Rules of the Dis- 
trict Court of the United States for the - 
Southern District of Iowa, rule 18(5) 
—Peterson vy. Sheridan, 115 F.2d 121, 

C.C.A.Mass. Where an action against 
carrier to collect statutory penalty for 
knowingly and wilfully confining ani- 
mals in cars for a continuous period in | 
excess of 86 hours without unloading — 
them for rest, water, and feeding was 
submitted to the court without a jury 
on agreed facts, the submission was in 
substance a ‘motion for judgment” 
and necessarily presented question 
whether on the facts stipulated, a find- 
ing of knowing and wilful noncom- 
pliance was required as a matter of 
law, and that question could be raised 
on appeal though no formal motion 
for judgment was made. Cruelty to 
Animals Act §§ 1, 3, 45 U.S.C.A. §8§ 71, 
73; Federal Rules of Civil Procedure, 
rule 62, 28 U.S.C.A. following section 
723c; 28 U.S.C.A. §§ 773, 875.—U. 8S. 
v. Boston & M. R. R., 117 F.2d 424, 
reversing 30 F.Supp. 780. 

C.C.A.Mo. The Circuit Court of Ap- 
peals will not, except under the most 
exceptional circumstances, rule upon @ 
question of law not presented to or 
determined by the trial court.—McGee 
y. Nee, 113 F.2d 543. . ¢ 

C.c.A.Mo. The findings of ultimate 
facts in a jury-waived case, unless — 
shown to be unsupported by evidence 


Fs 
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or clearly erroneous in view of the evi- 
dence, are conclusive on appeal, and 
reviewing court cannot revise.them but 
ean only determine whether they sup- 
port the judgment.—McGee v. Nee, 113 
M.2d 543. ‘ 

A. judgment of a federal District 
Court is presumed to be correct.—Mc- 
Gee v. Nee, 113 F.2d 543. 

C.C.A.Mo. Where plaintiff failed to 
point out distinctly to the District 
Court instructions concerning burden 
of proof of which plaintiff complained 
in the reviewing court, and the criti- 
eisms of the instructions were not pre- 
sented in an understandable way to the 
District Court, under federal rule the 
alleged error in the instructions could 
not be considered. Federal Rules of 
Civil Procedure, rule 51, 28 U.S.C.A, 
following section 723¢.—Krug v. Mutual 
Ben. Health & Accident Ass’n, 120 F. 
2d 296. 

Where plaintiff in actions to recover 
accidental death benefits under insur- 
ance policies did not comply with fed- 
eral rule relating to complaint in trial 
eourt of failure to give an instruction, 
Circuit Court of Appeals could not con- 
sider plaintiff's contention that District 
Court should have charged jury that 
plaintiff could recover if jury found 
that disease which resulted in insured’s 
death was caused by injury resulting 
from ‘alleged fall from stepladder. Fed- 
eral Rules of Civil Procedure, rule 51, 
28 U.S.C.A. following section 723¢c.— 
Krug v. Mutual Ben. Health & Acci- 
dent Ass’n, 120 F.2d 296. 

C.C.A.Mo. Appellants could not com- 
plain of admission of witness’ testi- 
mony on ground that witness was not 
qualified and should not have been per- 
mitted to testify on subject of market 
value where record disclosed that there 
was no objection to testimony and that 
if there had been an objection to wit- 
ness’ qualification, such — objection 
should have been overruled.—Crancer 
vy. Lowden, 121 F.2d 645. 

C.C.A.Mont. The question raised for 
first. time on appeal that defendant was 
entitled to serve a summons and com- 

laint upon a third person under Civil 

rocedure Rule relating to interplead- 
er would not be considered. Federal 
Rules of Civil Procedure, rule 22(1), 28 
U.S.C.A. following section 723c.—Barn- 
ard-Curtiss Co, v. Maehl, 117 F.2d 7. 

C.C.A.N.J. Where allegations of 
complaint were broad enough to cover 
liability of interstate motor carrier for 
negligence of trucker in conducting 
business for carrier, and facts were 
thoroughly developed without dispute 
over essential facts from which alleged 
liability of carrier flowed, carrier 
should have asserted during trial any 
objection to proof on ground of vyar- 
ianee and could not thereafter assert 
that recovery could be based only on 
theory of respondeat superior. Fed- 
eral Rules of Civil Procedure, rule 15 
(b), 28 U.S.C.A. following section 723c. 
—Venuto v. Robinson, 118 F.2d 679. 

©.C.A.N.Y. Appeals should be dlis- 
missed only when the appellate court 
has no jurisdiction to review any as- 
pect of the action taken below, and 
when the order below is re-examined, 
even to the limited extent of deter- 
mining whether discretion of District 
Court has been abused, appellate court 
exereises its appellate jurisdiction, and 
affirmance or reversal is required,— 
Federal Land Bank of Springfield v. 
Hansen, 113 F.2d 82. 

C.C.A.N.Y. Appeal from order deny- 
ing a delay in confirmation of referee’s 
report became ‘‘moot” upon determina- 
tion by the Circuit Court of Appeals 
that report was improperly confirmed, 
—Moore vy. Linahan, 117 V'.2d 140. 

©.C.A.N.Y. A ruling which reaches a 
correct result and does not prejudice 
substantial rights must be sustained, 
though only a general objection or a 
specific erroneous objection has _ been 
made, but where a _ technical basis, 
capable at worst of being easily obvi- 
ated at trial and actually of no real 
substance, is brought forward as an 
afterthought to support a controlling 
ruling made on unsustainable grounds, 
the ruling need not be sustained. Ted- 
gral Rules of Civil Procedure, rule 43 
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(a), 28 U.S.C.A. following section 723c. 
—Ulm y. Moore-McCormack Lines, 117 
ricki 222, denying rehearing 115 F.2d 

C.C.A.N.Y. The unsuccessful party 
in trial court must make objections, if 
any, to court’s findings of fact by way 
of appropriate assignments of error on 
any appeal which he may take, since 
counter-findings would not be filed as 
part of record. Rules of Procedure for 
District Courts, rule 52a, 28'U.S.C.A. 
following section 723¢c.—Knaust Bros. v. 
Goldschlag,; 119 F.2d 1022, affirming 28 
F.Supp. 188. 

C.C.A.N.Y. The Conformity Act has 
never applied to the Circuit Court of 
Appeals. Conformity Act, 28 U.S.C.A. § 
724 -—Burris v. American Chicle Co., 120 
F.2d 218, affirming 33 F.Supp. 104. 

C.C.A.Ohio. Where it appeared that 
automobile driver pulled out to see 
whether he could pass around truck, 
that driver saw tractor and_ trailer 
approachin from opposite direction 
some 40 rods distant, that driver pulled 
back behind truck he had been follow- 
ing, but that his automobile skidded 
back and forth and _ finally turned 
across pavement, blocking path of on- 
coming tractor, in automobile occu- 
pant’s action for injuries sustained in 
the collision, under Ohio law, Federal 
District Court committed prejudicial 
error in submitting question of occu- 
pant’s contributory negligence to the 
jury, notwithstanding front seat of au- 
tomobile was occupied by three per- 
sons, since there was no ‘evidence of 
contributory mnegligence.—McCrate  v. 
Morgan Packing Co., 117 F.2d 702. 

C.C.A.Okl. Since under the Okla- 
homa law, school district was entitled 
to recover interest in action against in- 
surer on fire policy, only from the 
date of the judgment, error in judg- 
ment granting interest from date of 
fire was a “fundamental error’, and 
hence it was proper for the Circuit 
Court of. Appeals to notice on appeal 
objections concerning the amount of 
interest awarded, notwithstanding that 
question was ‘not raised below. 23 Okl. 
St.Ann, § 6.—National Fire Ins, Co. of 
Hartford, Conn. v. School Dist. No. 68, 
Sequoyah County, Okl, 115 F.2d 232. 

C.C.A.Okl. On appeal, parties are re- 
stricted to the theory on which. cause 
was prosecuted or defended in District 
Court.—Jones v. Tower Production Co., 
120 F.2d 779. 


C.C.A.Or. Where action in nature-of 
ereditor’s bill to enforce liability of 
national bank shareholders was tried 
on general assumption that plaintiffs 
were bank’s sole remaining creditors, 
shareholders could not, for the first 
time on appeal from adverse judgment, 
raise the issue that other persons, at 
least one of whom was a defendant 
but did not claim in trial court to be 
a creditor, were also creditors. 12 U. 
S.C.A. §§ 63, 64a, 65.—Frank v. Giesy: 
117 F.2d 122, 


C.C.A.Pa. On appeal from judgment 
for seaman, employers could not com- 
plain of charge. for failure to state 
that alleged negligence had to be found 
in violation of a duty owing to seaman 
where employers made no request at 
trial for more specific instructions with 
respect to necessity of jury’s being able 
to find a violation of duty by employ- 
ers before they could be held to have 
been negligent. Jones Act, 46 U.S.C.A. 
§ 688; Rules of Civil Procedure fer 
District Courts, rule 51, 28 U.S.C.A, 
following section 723¢e.—Armit v. 
Loveland, 115 F.2d 308. 

C.C.A.Pa. In action for personal in- 
juries and property damage sustained 
in automobile accident, defendant could 
not complain that trial court erred in 
submitting as permissible element of 
damage loss suffered by plaintiff 
through injury to her automobile and 
clothing on ground. of insufficiency of 
evidence where, after charge of court, 
defendant took exception to submission 
of question of damage to automobile 
but did not take formal exception to 
submission of question of damage to 
clothing, defendant’s counsel stated that 
he was not so much interested in dam- 
age feature and special findings regard- 


ing allowances for damage to automo- 
bile and clothing were not requested, 
and jury was permitted to return a 
general verdict—Waggaman v. General 
Finance Co. of Philadelphia, 116 F.2d 


254. 
C.C.A.Pa. The trial court’s fact find- 
ings, supported by substantial evi- 


dence, may not be disturbed on appeal. 
Federal Rules of Civil Procedure, rule 
52(a), 28 U.S.C.A.. following section 
723e.—Plack v. Baumer, 121 F.2d. 676. 

In action for conversion of corpora- 
tion stock by receiver of national bank, 
to which pledged as security for plain- 
tiff’s notes, where trial court found that 
receiver’s sale of stock after default in 
ayment of notes was made in good 
aith and that demand on plaintiff for 
payment of notes and notice to him of 
sale were innocently overlooked, court’s 
further finding that conversion, if any, 
was ‘technical’, was not conclusion of 
law, but finding of fact, conclusive on 
appeal, as word ‘technical’ was used 
in qualifying sense as synonym of “in- 


nocent”, terms “technical. conversion” 
and ‘innocent conversion’ have been 
used synonymously, and finding as 


whole was that defendant, if he dealt 
with collateral in manner violating 
plaintiff’s rights as owner, did so in- 
nocently, in good faith, and without in- 
tent to ignore owner’s rights.—Plack v. 
Baumer, 121 F.2d 676. 

On appeal from judgment in case 
tried to court without jury, Circuit 
Court of Appeals must restrict itself to 
consideration of trial court’s nonerrone- 
ous findings of fact.—Plack y. Baumer, 
121 F.2d 676. 

C.C.A.Tex, Where ground for di- 
rected verdict urged on appeal was 
not stated when motion was made as 
required by civil procedure rule, and 
the record indicated that it was then 
waived, and no exceptions to the 
charge were preserved, no question of 
law was presented and judgment was 
affirmed. Federal Rules of Civil Pro- 
cedure, rule 50, 28 U.S.C.A. following 
section 723¢c.—Maryland . Casualty Co. 
v. Talley, 115 F.2d 807. 

D.C.D.C. On motion for correction 
of record, evidence showed that tran- 
script of testimony made by the re- 
porter was in. accordance with recol- 
lection of trial judge and was correct. 
Federal Rules of Civil Procedure, rule 
75(h), .28 U.S.C.A. following section 
723¢c.—Boucher Inventions v. Sola 
Hlectrie Co., 1 F.R.D.. 631. 

There is no official reporter in the 


. District Court of the United States for 


the District of Columbia, and hence no 
“official record” in the sense that the 
transcript of testimony by the reporter 
is a record, and the court’s power, so 
far as a statement of evidence is con- 
cerned, is limited to settling any dis- 
pute between the parties as to what the 
evidence before the court actually was. 
Federal Rules of Civil Procedure, rule 
75(h), 28 U.S.C.A. following section 
723c.—Boucher Inventions vy. Sola Blec- 
tric Co., 1 F.R.D. 631. 

D.C.Fla. Where case was dismissed 
by District Court and plaintiff’s appeal 
was dismissed by the Cireuit Court of 
Appeals for want of prosecution, dis- 
missal by the District Court remained 
in effect.—Norton y, U. S., 38° F.Supp. 
158, affirmed 119 F.2d 173. 

D.C.N.Y. Defendants who consented 
to entry of decree would be barred by 
“estoppel” from attacking it upon ap- 
peal.—U. S. v. Institute of Carpet Man- 
ufacturers of America, 1 F.R.D. 636. 

D.C.N.Y. In action based on. viola- 
tion of the Sherman Anti-Trust Act, 
failure to state reasons supporting con- 
sent decree, if decree were reviewable, 
would not constitute reversible error. 
Sherman Anti-Trust. Act, §§ 1-8, 15 
U.S.C.A. §§ 1-7, 15 note; 28 U.S'C.A, 

383; Federal Rules of Civil Proce. 

ure, rule 52, 28 U.S.C.A. following 
section 723c.—U. 8. v. Institute of Car- 
pet Manufacturers of America, 1 F.R.D. 


636. 

D.C.N.Y.. While federal rule author- 
izes district judge to extend time to 
docket record on appeal to a day not 
more than 90 days from date of first 
notice on appeal, such order for exten- 
sion must be made within the original 
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40 days from date of filing of notice 
of appeal. Federal Rules of Civil Pro- 
cedure, rule 75(g), 28 U.S.C.A. follow- 
ing section 723c.—U. 8. ex rel. Sheehan 
vy. Lawes, 1'F.R.D, 731. ; 

D.C.N.Y. Judgment against surety 
on cost bond on appeal cannot stand 
where no notice was given to surety 
as required by federal rules. Federal 
Rules of Civil Procedure, rule 73(f), 
28 U.S.C.A. following section 723c.—The 
Astoria, 1 F.R.D. 742 

Where one as administrator of the es- 
tate of deceased owner of coal boat 
would be affected by a judgment ren- 
dered against surety on a cost bond on 
appeal, administrator could properly 
move to vacate judgment not taken in 
accordance with federal rule providing 
for notice to surety. Federal Rules of 
Civil Procedure, rule 73(f), 28 U.S.C.A. 
following section 728¢.—The Astoria, 1 
F.R.D. 742. 

The court on its own motion should 
vacate a judgment against surety on a 
cost bond on appeal where judgment 
was taken contrary to federal rule re- 
quiring notice. Federal Rules of Civil 
Procedure, rule 73(f), 28 U.S.C,A. fol- 
lowing section 723c.—The Astoria, 1 F. 
R.D. 742. 

Where condition of bond was that an 
appeal should be prosecuted to _ ef- 
fect and all damages and_ costs paid if 
appeal was not made good, bond was a 
“cost bond’ and not a “supersedeas 
bond” and covered only costs in appel- 
late court, and hence entry of judgment 
against surety for amount awarded by 
final decree was error.—The Astoria, 1 
F.R.D. 742. 

App.D.C. Points not presented for 
consideration of federal appellate court 
are disregarded.—Minnesota Min. & 
Mfg. Co. v. Coe, 118 F.2d 593, affirming 
28 F.Supp. 430 and 28 F.Supp. 433. 


§ 157 
C.c.A.Ark, Evidence did not show 
that appeal was taken merely for pur- 
pose of delay so as'to justify imposi- 
tion of damages. Rules for Circuit 
Court of Appeals, rule 31, par, 2.—Mis- 
souri Pac. Transp. Co, v. Priest, 117 F. 


2d 32. 

C.C.A.Ill. In action by creditor as 
representative of class of creditors of a 
bank for accounting of assets of bank 
alleged to bave been improperiy con- 
verted to defendant’s use, wherein in- 
terveners were permitted to intervene 
on their individual behalf only and 
were expressly precluded from inter- 
vening on behalf of a class or any 
party other than themselves on theory 
which inter- 
veners sought to represent were repre- 
sented by plaintiffs, denial of attor- 
ney’s fees to counsel for interveners 
and allowance of fees to counsel for 
ereditor was not error.—Chlupsa_ v. 
Posvic, 113 F.2d 375. 

C.C.A.1ll. Where contractor and his 
surety in an earnest effort to compro- 
mise and avoid long and expensive liti- 
gation offered subcontractor $3,800 in 
settlement of a claim against contrac- 
tor for $4,340, it was fair and just that 
subcontractor sustain at least a part of 
the burden of the litigation, and each 
of the parties was taxable with one- 
half of the costs. Federal Rules of 
Civil Procedure, rule 54(d), 28 U.S.C.A. 
following section 723c.—U. S., for Use 
of Wadeford Hlectric Co., v. H. J. Biggs 
Const. Co., 116 F.2d 768. 

C.C.A.Mich. Under Federal rule pro- 
viding that costs shall be allowed as of 
course to prevailing party unless the 
court otherwise directs, imposition of 
costs is a matter within trial court’s 
discretion. Federal Rules of Civil Pro- 
cedure, rule 54, 28 U.S.C.A. following 
section 723c.—Mishawaka Rubber_ & 
Woolen Mfg. Co. v. 8. S. Kresge Co., 
119 F.2d 316. 


C.C.A.Mo. An attorney for remain- 
derman suing to quiet title to his in- 
terest in trust property, was entitled 
to allowance of: fee against other re- 
maindermen, where attorney’s services 
preserved valuable rights to the other 
remaindermen, and the other remainder- 
men received and accepted benefits aris- 
ing from attorney’s services, notwith- 
standing that the other remaindermen 
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took positions directly opposed to at- 
torney, and that after rendition of such 
services, the attorney may have acted 
adversely to interests of the other re- 
maindermen.—Fiske vy. Wallace, 117 F. 
2d 149. 

Various elements enter into the mat- 
ter of fixing attorney fees and their 
determination depends largely upon the 
circumstances of the particular case.— 
Fiske v. Wallace, 117 F.2d 149. 

Where there is no contract of employ- 
ment between attorney and beneficiary 
of his services, value of services to ben- 
eficiary is of controlling importance in 
determining amount of attorney’s fee. 
—Fiske v. Wallace, 117 F.2d 149. 

Where remainderman sued to quiet 
title to his interest in trust property 
and directly as result of services of 
his attorney each of the 6% interests 
of the other remaindermen was saved 
in state inheritance and federal estate 
taxes and administration expenses, ap- 
proximately $293,000, and such inter- 
ests were each valued at $624,450, and 
there was no contract of employment 
between attorney and other remainder- 
men, allowance of fee to attorney of 
$66,666.66 against the other remainder- 
men was not excessive. Federal Rules 
of Civil Procedure, rule 52(a), 28 U.S. 
C.A. following section 728¢c.—Fiske v. 
Wallace, 117 F.2d 149. 

C.C.A.N.Y. A judgment of the Cir- 
cuit Court of Appeals reversing, for er- 
roneous rejection of evidence, a judg- 
ment in favor of plaintiff, was a ‘final 
determination” of that aspect of the 
case, and would include appellate costs 
in usual course.—Ulm y. Moore-McCor- 
mack Lines, 117 F.2d 222, denying re- 
hearing 115 F.2d 492. 

C.C.A.,Ohio. In action against in- 
dividual defendant and a corporation 
to enjoin defendants from cancelling a 
certain patent license agreement, 
where it appeared that defendant cor- 
poration was merely a licensee enti- 
tled to manufacture machines within 
certain territories under patents re- 
ferred to in bill of complaint, not in- 
cluding territory in which plaintiff 
operated, and that patents referred to 
were owned by individual defendant, 
defendant. corporation would be dis- 
missed from the action with its costs. 
—Bee Machine Co. vy. Freeman, 121 F. 
2d 451, affirming 40 F.Supp. 299. 

C.C.A.Pa. Where all consumers of 
electric power were adequately repre- 
sented by the Pennsylvania Public Util- 
ity Commission and its counsel during 
investigation of electric power compa- 
ny’s rates and subsequent litigation 
which resulted in a fund consisting of 
overcharges accumulated as result of 
injunctions restraining reduction in 
rates, attorneys representing a small 
group of consumers who assumed no 
obligation to compensate attorneys were 
not entitled to allowance of counsel fees 
from the fund, either as costs between 
solicitor and client-or on theory that 
attorneys created or protected a com- 
mon fund for benefit of all consumers, 
—Edison Light & Power Co. v. Penn- 
sylvania Publie Utility Commission, 119 
F.2d 779, affirming 34 F.Supp. 939. 

That attorneys representing small 
group of electric power consumers in 
protesting electric power company’s ap- 
plication for merger with railroad 
pressed suggestion during the merger 
proceedings that power company’s rates 
were already excessive and should be 
revised did not entitle attorneys to al- 
lowance of counsel fees for services in 
the merger proceedings out of fund cre- 
ated as a result of subsequent inde- 
pendent rate investigation proceedings 
and litigation during which overcharges 
of power company accumulated to cre- 
ate the fund in question.—Hdison Light 
& Power Co. v. Pennsylvania Public 
Utility Commission, 119 F.2d 779, af- 
firming 34 F.Supp. 939 

C.C.A.W.Va. In action by surety on 
bond executed by construction compa- 
ny to secure performance of construc: 
tion company’s contract with steed 
company against both companies to 
determine surety’s liability under bona 
and, by way of subrogation, to re- 
cover damages from steel company for 
alleged breach of contract between such 
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company and construction company, 
where steel company was not entitled 
to payment of its claim under bona 
and surety was not entitled to dam.- 
ages for breach of contract, surety 
would be required to bear costs at- 
tributable to litigation of claim for 
damages, and steel company would be 
required to bear costs attributable to 
litigation of its claim under bond— 
American Surety Co. vy. Wheeling Struc- 
tural Steel Co., 114 F.2d 237, reversing 
26 F.Supp. 395. 

D.C.Cal. The limitations of the stat- 
ute providing that a plaintiff who re- 
covers less than $500, exclusive of 
costs,, in a .case which cannot be 
brought in the District Court unless 
the amount in = dispute, exclusive of 
costs, exceeds that sum, shall not be 
allowed costs, do not apply to an ac- 
tion under the Jones Act, since such 
an action is a maritime cause of ac- 
tion of which the District Courts have 
original jurisdiction, regardless of the 
sum or value involved. Jud.Code § 
24(1, 3), 28 U.S.C.A. 41(1, 38); 28 
U.S.C.A. § 815; Jones Act, § 38, 46 U. 
S.C.A.. § 688.—MeMenamin y. McCor- 
mick S. 8S. Co., 37 F.Supp. 908. 

D.C.Ga. A judgment providing that 
all costs in cases were adjudged 
against defendants meant all costs le- 
gally taxable against defendants.—W. I. . 
Anderson & Co. y. Alabama Great 
Southern R. Co., 38 F.Supp. 453 

Where plaintiffs prevailed under Dis- 
trict Court’s judgment which provided 
that costs were adjudged against de- 
fendants, and case was controlled by 
statutory provision that plaintiff shall 
not be liable for costs in District Court 
or for costs at any subsequent stage 
of proceedings unless they accrue upon 


his appeal, clerk’s fees could not be — ; . 


taxed under statute providing that up- 
on entry of any judgment there shall 
be charged and collected by clerk, from 
prevailing party, as an additional fee 
for services performed and to be per- 
formed in the proceeding, the further 
sum of $5. 28 U.S.C.A. §§ 548, 551; 
Interstate Commerce Act § 
U.S.C.A. § 16(2).—W. I. Anderson & 
Co. v. Alabama Great Southern R. Co., 
38 F.Supp. 453. 

D.C.Mo. Where dismissal of suits by 
fire insurance companies against Super-, 
intendent of Insurance was procured 
through bribery of superintendent, the 
costs of proceedings for distribution of 
premium collections impounded pending 
litigation would be assessed against the 
companies, since their acts alone had 
caused such costsi—American Ins. Co. 
v. Lucas, 38 F.Supp. 896, new. trial de- 
nied 38 F.Supp. 926. 

Where suits by fire insurance com- 
panies to enjoin Superintendent of. In- 
surance from interfering with collec- 
tion of proposed increased rates were 
dismissed as result of fraud on the 
court, and amounts of increased rates 
collected and impounded pending liti- 
gation were distributed, the expense of 
redistributing the funds after discovery 
of the fraud would be charged to the 
companies.—American Ins. Co. v. Lucas, 
38 F.Supp. 896, new trial denied 38 F. 
Supp. 926. 


D.C.N.J. The allowance of costs for 
premiums paid on surety bonds rests 
in sound discretion of the court.— 
Standard Brands vy. National Grain 
Yeast Corporation, 86 F.Supp. 60. 


Attorneys’ fees and disbursements in 
taking testimony under commission to 
Germany, and technical experts’ fees 
in taking such testimony, would not 
be allowed successful defendant in ab- 
sence of statute, rule of court, practice 
or usage under which such items might 
be recognized as taxable. in District 
of New Jersey.—Standard. Brands v. 
National Grain Yeast Corporation, 36 
F.Supp. 60. 

D.C.N.Y. A defendant’s application 
for expenses and costs entailed in ap- 
plying for continuation of oral exami 
nation, in a place more than 100 miles 
distant, of witness claiming privilege 
by reason of relationship of atterney 
and client, was denied by court devid- 
ing that plaintiff had waived privilege 
and ordering continuance of examina- 


Bete ee 


 sehlag, 34 F.Supp. 87. i 
u D.C.N.Y. In action by automobile 
_ driver and passenger, against owner 
and driver of automobile with which 
plaintiffs collided, where passenger re- 
_ covered verdict against defendants but 
a no cause verdict was found against 
plaintiff driver, state law was not con- 


against the plaintiff driver. Federal 
~ Rules of Civil Procedure, rule 54(d), 
28 U.S.C.A. following section 723¢c.— 
. Thomson vy. United Glazing Co., 36 F. 
~ Supp. 527. ; 
In action by automobile driver and 
- passenger against owner and driver of 
automobile with which plaintiffs col- 
lided, where passenger recovered ver- 
dict against defendants but a no cause 
verdict was returned against plaintiff 
driver, defendants were not allowed to 
tax costs against plaintiff driver where 
single answer was served, there was 
single trial, and the defendants 
a would have been put to the same proof 
had the plaintiff driver not been a par- 
‘ty. Federal Rules of Civil Procedure, 
tion 723c—Thomson y. United Glazing 
o., 36. F.Supp. 527. . : 
D.C.N.Y. Where plaintiffs obtained 
ee om another judge of the court leave 
to serve a second amended complaint 
after the rendition of an opinion grant- 
ing defendant’s motion for summary 
Gd emient, the defendant was not en- 
itled to costs as the “prevailing par- 
-y.’—Kohloff v. Ford Motor Co., 37 F. 
Supp. 470. 

D.C.N.Y. The allowance of security 
r costs being a matter of discretion 
under old equity practice, an applica- 
tion to require plaintiff to post security 
for costs in action under Clayton Act 
would be disallowed. Clayton Act, 38 
Stat. 730; Civil Rules of District Court, 
Rule 34.—Minneapolis Gasoline & Fuel 
Co, v. Hthyl Gasoline Corporation, 38 
upp. 454. F 
D.C.N.Y. The New York State rule 
egarding security for costs is not bind- 
ing on federal District Court for East- 
ern District of New York. Civil Prac- 
tice Act N.Y. § 1522; Federal Rules of 
- Civil Procedure, 28 U.S.C.A. following 
section 723c; Conformity Act, 28 U.S. 
CA. § 724.—De Rosmo v. Feeney, 38 F. 
Supp. 834. 4 
Where defendant filed motion for or- 
der directing plaintiff to file bond or 
to deposit cash with clerk of court as 
security for costs, federal District Court 


_ 


problem of security for costs which 
was not covered by federal statute or 
rule of civil procedure. Rules of the 
United States District Court for the 
Southern District of New York, rule 34. 
—Rogers v. Arzt, 1 F.R.D. 581. 
Under old equity practice, the grant- 
ing of security for costs was within the 
discretion of the court.—Rogers vy. Arzt, 
1-F.R.D. 581. 

The district court in exercise of its 
discretion denied motion to require 
plaintiff to post security for costs. 

ales for the United States District 
Court for the Southern District of New 
York, rule 34.—Rogers v. Arzt, 1 F.R. 
D. 581. 
 p.cC.N.Y. The consolidation of law 
and equity by the new Rules of Feder- 
al Procedure, being merely procedural, 
has not affected the inherent power of a 
eourt sitting as an equity court to al- 
low additional costs, IWederal Rules of 
Civil Procedure, 28 U.S.C.A. following 
section 723c.—Abel v. Loughman, 1 PF. 
R.D. 734. a} 

The granting of additional costs by a 
court sitting as an equity court is in 
the court’s discretion.—Abel vy, Lough- 
man, 1 F.R.D. 734. 

Where claim of “legal” fraud by the 
defendants was without foundation, but 


tion of witness—Knaust Bros. v. Gold- 


S ecoling on question of taxation of costs” 


‘rule 54(d), 28 U.S.C.A. following sec- - 


determined the 
raised, plaintiffs would be required to 
pay the statutory costs, but would not 
be further penalized by requirement 
that they pay additional costs to cover 
expenses incurred by defendants in de- 
fending the action.—Abel v. Loughman, 
LP.R.D.734. f 

D.C.N.Y. In action by maid for per- 
sonal injuries sustained through alleged 
negligence of employer’s chauffeur 
while traveling in France, the questions 
presented touching the law of the Re- 
public of France effective July 23, 1937, 
so far as the rights and remedies of 
the plaintiff against the defendant are 
involved, are complicated within Feder- 
al Rule and would be referred to_spe- 
cial master to take testimony and re- 
port his findings, compensation of spe- 
cial master and of stenographic report- 
er to be paid by the defendant in the 
first instance in view of the financial 
condition of the parties and to be al- 
located ultimately as the court shall di- 
rect. Federal Rules of Civil Procedure, 
rules 53, 56(b), 80(a), 28 U.S.C.A. fol- 
lowing section 723¢.—Heiberg v. Has- 
ler, 1: F.R.D. 735. 

D.C.N.Y. Federal Rules of Civil 
Procedure or federal statutes do not 
authorize District Court to compel a 
nonresident plaintiff to post security 
for costs where a resident of the state 
remained as party plaintiff, but local 
rule of Southern District of New York 
authorizes requiring security for costs 
in a proper case. Civil Practice Act N. 
Y. § 1522; Federal Rules of Civil Pro- 
cedure, rule 83, 28 U.S.C.A. following 
section 723c.—Peltz v. Carolina Bagging 
Coll EER DAT 793 i 

The right of a litigant to compel se- 
curity for costs in New York state 
courts is persuasive but not ‘‘manda- 
tory” in Federal District Court in New 
York. Civil Practice Act N.Y. § 1522; 
Federal Rules of Civil Procedure, rule 
83, 28 U.S.C.A. following section 723¢.— 
cia Carolina Bagging Co., 1 F.R. 

In action in Federal District Court 
of New York, brought by a resident of 
New York, and a nonresident bankrupt- 
cy trustee who claimed that the bank- 
ruptcy estate was without funds to post 
security and that he would have to 
abandon the action if compelled to post 
security, application to compel trustee 
to post security for costs was denied. 
Civil Practice Act N.Y. § 1522; Feder- 
al Rules of Civil Procedure, rule 83, 28 
U.S.C.A. following section 723¢c.—Peltz 
vy. Carolina Bagging Co., 1 F.R.D. 779. 

D.C,Pa. Where all consumers of 
electric power were adequately repre- 
sented by the Pennsylvania Public 
Utility Commission and _ its counsel 
during investigation of electric power 
company’s rates and subsequent litiga- 
tion which resulted in a fund con- 
sisting of overcharges accumulated as 
result of injunctions restraining reduc- 
tion in rates, attorneys representing a 
small group of consumers who assumed 
no obligation to compensate attorneys 
were not entitled to allowance of coun- 
sel fees from the fund, either ag costs 
between solicitor and client or on 
theory that attorneys created or pro- 
tected a common fund for benefit of 
all consumers.—Edison Light & Power 


Co. v, Pennsylvania Public Utility 
Commission, 34 F.Supp. 939. 
That attorneys representing small 


group of electric power consumers in 
protesting electric power company’s ap- 
plication for merger with railroad 
pressed suggestion during the merger 
proceedings that power company’s rates 
were already, excessive and should be 
revised did not entitle attorneys to al- 
lowance of counsel fees for services in 
the merger proceedings out of fund 
created as a result of subsequent in- 
dependent rate investigation proceed- 
ings and litigation during which over- 
charges of power company accumulated 
to create the fund in question.—Edison 
Light & Power Co. v. Pennsylvania 
Rabie Utility Commission, 34 F.Supp. 


negligence and admiralty 


aman’s law 
Act to recover 


cure and maintenance, de 
covering in 
should recover 
against contention that parties’ agree- 
ment to try actions together made 
single action of them and that libelant 
having recovered sum of money in ad- 
miralty action, was the “prevailing 
party’, against whom no costs should 
be allowed. Jones Act, 46 U.S.C.A. § 
688; Rules of Civil Procedure for Dis- 
trict Courts, rule 54(d), 28 U.S.C.A. 
following section 723¢c—Cornell vy. Gulf 
Oil Corporation, 35 F.Supp. 448. 


In law and admiralty actions tried 
together, defendant, recovering judg- 
ment in law action only, held not en- 
titled to allowance of costs of taking 
deposition, which court specifically or- 
dered should be at defendant’s expense, 
but entitled to allowance of half of 
costs of taking other depositions. 
Rules of Civil Procedure for District 
Courts, rule 54(d), 28 U.S.C.A. follow- 
ing section 723¢e—Cornell v. Gulf Oil 
Corporation, 35 F.Supp. 448. 


D.C.Pa. Security for costs, sought 
under former supplemental equity rule 
of Federal District Court, would be 
denied in view of new Federal Rules 
not providing for security for costs. 
Federal Rules of Civil Procedure, 28 
U.S.C.A. following section 1723c.—Alt- 
reve v. National Life Ass’n, 37 F.Supp. 

D.C.Pa. Where co-trustee of inter 
vivos trust reserving to beneficiary in- 
come from six per cent. mortgage se- 
curities covering six parcels of Phila- 
delphia, Pennsylvania, real estate, who 
was resident of Pennsylvania, and who 
had active management of trust proper- 
ties, was reluctant to submit himself to 
jurisdiction of chancery court of New 
Jersey, in which beneficiary and other 
co-trustee were residents, for determi- 
nation of matters pertaining to trust, 
so as to require other co-trustee to re- 
sort to federal District Court for en- 
forcement of obligation of co-trustee 
living in Pennsylvania to submit to 
jurisdiction of chancery court of New 
Jersey, court costs in federal District 
Court would be assessed against co- 
trustee living in Pennsylvania.—Kqui- 
oe Trust Co. v. Schwebel, 40 F.Supp. 
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U.S.Ill. Congress has power to reg: 
ulate the practice and procedure of 


federal courts and may_ exercise that , 


power by delegating to Supreme Court 
or other federal courts authority to 
make rules not inconsistent with stat- 
utes or Constitution. 28 U.S.C.A. §§ 


723h. 728¢e.—Sibbach v. Wilson & Co., © 


61 S.Ct. 422, reversing 108 F.2d 415, 
certiorari granted 60 S.Ct. 809, 309 U. 
S. 650, 84 L.Ed. 1001. 


The statute authorizing Supreme 
Court to prescribe civil procedure ruies 
is restricted in its operation to mat- 
ters of pleading and court practice 
and procedure. 28 U.S.C.A. §§ 1728b, 
723¢c.—Sibbach v. Wilson & Co., 61 S. 
Ct. 422, reversing 108 F.2d 415, certio- 
rari granted 60 S.Ct. 809, 309 U.S. 650, 
84 L.Ed. 1001. 


Under statute authorizing Supreme 
Court to prescribe civil procedure 
rules but prohibiting such rules from 
abridging, enlarging, or modifying 
substantive rights, rules authorizing 
court order for physical and mental 
examination of a party are rules of 
‘Nrocedure”’, which is the judicial proc- 
ess for enforcing rights and duties 
recognized by substantive law and for 
justly administering remedy and re- 
dress for disregard or infraction of 
them, and are not invalid as offending 
right to freedom from invasion of per- 
son in. violation of “substantive 
rights”, which embrace rights con- 
ferred by law to be protected and en- 
forced in accordance with the adjective 
law of judicial procedure. 28 U,S.C.A. 
§§ 723b, 723c; Federal Rules of Civil 
Procedure, rules 35, 37, 28 U.S.C.A. 
following section 723¢,—Sibbach — y. 
Wilson & Co., 61 S.Ct. 422, reversing 


Congress for 
specific rules were attacked and de- 
fended. 28 U.S.C.A. §§ 7238b, 723c; 
Federal Rules of Civil Procedure, rules 
85, 37, 28 U.S.C.A. following section 
723c.—Sibbach v. Wilson & Co., 61 S. 
Ct. 422, reversing 108 F.2d 415, certio- 
rari granted 60 S.Ct. 809, 309 U.S. 650, 
84 L.Ed. 1001. . 
Bn. U.S.N.Y. The new federal rules so 
far as they may be De Caae in actions 
brought in District Courts under the 
Tucker Act do not authorize the main- 
tenance of any action against the Unit- 
ed States to which it has not otherwise 
. consented, since an authority conferred 
on a court to make rules of procedure 
for the exercise of its jurisdiction is 
not an authority to enlarge that juris- 
diction, and the act authorizing the Su- 
preme Court to prescribe rules of pro- 
cedure in civil actions gaye it no au- 
thority to modify, abridge or enlarge 
the substantive rights of litigants or 
to enlarge or diminish the jurisdiction 
of federal courts. Jud.Code, § ee), 
28 U.S.ClA. § 41(20); 28 US.C.A. § 
723b; WKederal Rules of Civil Proce- 
dure, 28 U.S.C.A. following section 723c. 
S. v. Sherwood, 61 S.Ct. 767, re- 
versing Sherwood v. U. S., 112 F.2d 587, 
contenae created U. S. v. Sherwood, 
61 S.Ct. 7a. : ( 

C.C.A.Cal. It is in keeping with spir- 
it of new federal rules to interpret 
them liberally, just so long as confines 
of rules themselves are not trans- 

' gressed. Federal Rules of Civil Proced- 

- ure, rule 1, 28 U.S.C.A. following sec- 
tion 723¢c.—Phillips vy. Baker, 121 F.2d 
(52: 

C.C.A.Ill. Where trial of cause com- 
menced April 15, 1937, Rules of Civil 
Procedure became effective September 
16, 1938, auditor’s reports were filed 
January 12 and February 25, 1939, 
-and judgment was entered October 16, 
1939, reports and judgments, includ- 
ing taxing of costs, were ‘further pro- 
ceedings in a pending action” within 
procedural rule making rules effective 
as to all further proceedings in actions 


wus vested with a discretion concern- 
ing the taxing of costs, Federal Rules 
of Civil Procedure, rules 54(d), 86, 
28 U.S.C.A. following section 723c.—U. 
S., for Use of Wadeford Electric Co. 
Mp Pee J. Biggs Const. Co., 116 ¥.2d 
68. 


©.C.A.Ind. The civil procedure rule 
pertaining to effect of dismissal of ac- 
tions was inapplicable to dismissal oc- 
eurring prior to effective date of rule. 
Federal Rules of Civil Procedure, rule 
41, 28 U.S.C.A. following section 723c. 
---Reconstruction Finance Corporation 
vy. Barnett, 118 F.2d 190. 


Se C.C.A.lowa. The federal rule requir- 
ag ing defendant to plead contributory 
matt negligence as an affirmative defense 


does not have effect of casting upon a 
defendant burden of disproving plain- 
tiff’s freedom from contributory negli- 
gence, where under applicable state 
law that is an essential element of 
e plaintiff's cause of action which must 
be proved if plaintiff is to prevail. Fed- 
eral Rules of Civil Procedure, rule 8(¢), 
28 U.S.C.A. following section 723¢,— 
"eigtia Fort Dodge Hotel Co. of Fort Dodge v. 
ah Bartelt, 119 F.2d 253. 


©.C.A.Kan. The spirit of the new 
—s Rules of Civil Procedure is to simplify 
an procedure. Rules of Civil Procedure 
fe for District Courts, rule 8, 28 U.S.C.A. 
re following section 7%238¢—Wright  y, 
\ Brush, 115 F.2d 265. 
(ae C.C.A.La. The Federal Rules do not 
hg affect jurisdiction of district or appel- 


Federal Rules of Civil Pro- 


U.S.C.A. following 
section 723¢c.—Hunteman v. New Or- 
leans Public Service, 119 F.2d 465. 
©.C.A.La. The Rules of Civil Pro- 


late courts. 
cedure, rule 82, 28 


eeu 


then pending, and the District Court. 


Xe) 
fe the d 
Federa 


ter appearances for parties, sign stip- 
ulations or receive payment upon judg- 
ments, decrees or orders, it could be 
inferred that sanctions for violation of 
rule should be applied only against 


those to whom rule was addressed and’ 


who _ themselves infringed the 
Jud.Code § 272, 28 US.C.A. § 394.— 
Schifrin vy. Chenille Mfg. Co., 117 F.2d 
92, reversing 34 F.Supp. 400. 

C.C.A.Ohio. Where demurrers were 
filed two days prior to effective date 
of federal rules abolishing demurrers 
and eliminating misjoinder of parties 
as ground for dismissal of an action, 
and application of new rules would not 
work injustice and was feasible, de- 
murrer based on misjoinder of parties 
should have been overruled. Rules of 
Civil Procedure for District Courts, 
rules 7(c), 21, 86, 28 U.S.C.A. follow- 
ing section 723¢c.—Weaver y. Mark, 112 
F.2d 917. 

C.C.A.Utah. Courts are established 
to administer laws of the land fairly 
and impartially to the end that jus- 
tice and right may prevail, and, to ac- 
complish this, rules of procedure are 
adopted to guide the court, attorneys, 
witnesses, and the jury.—Sandquist v. 
U.S., 115 F.2d 510. 

C.C.A.Wash. Under statute empower- 
ing Federal District Courts to make 
rules and orders and otherwise regulate 
their own practice, authority exercised 
within scope of statute is valid, and 
the rules so promulgated have force of 
law and are as binding upon appellate 
courts as a statute. 28 U.S.C.A. § 731 
and § 723b;. Rules of Civil Procedure 
for District Courts, rule 83, 28 U.S.C.A. 
following section 723¢.—Hicks v. Bekins 
Moving & Storage Co., 115 F.2d 406. 

Under Civil Procedure Rule author- 
izing District Courts to make and 
amend rules governing practice not in- 
consistent with Civil Procedure Rules 
and providing that, in all cases not pro- 
vided for by rules, District Courts may 
regulate their practice in any manner 
not inconsistent with the rules, a Dis- 
trict Court has power to provide for 
dismissal of causes for lack of prose- 
eution by the court of its own motion. 
28 U.S.C.A. § 731 and § 723b; Rules of 
Civil Procedure for District Courts, rule 
83, 28 U.S.C.A. following section 728c. 
—Hicks vy. Bekins Moving & Storage 
Co., 115 F.2d 406. 


D.C.Ark. While the object sought to 
be attained by the federal rules is 
conciseness and brevity, the rules 
should not be so liberally construed 
as to destroy definiteness in pleading. 
Federal Rules of Civil Procedure, 28 
U.S.C.A. following section 723c.—Flem- 
ing v. Dierks Lumber & Coal Co., 39 
F.Supp. 237. 


D.C.Fla. The Federal Rules contem- 
plate an orderly administration of jus- 
tice and recognize all the provisions of 
the constitution in regard to due proc- 
ess of law. Federal Rules of Civil 
Procedure, 28 U.S.C.A. following sec- 
tion 7238¢c.—In re City of Coral Gables, 
1 F.R.D. 600. 

D.C.Ga. The District Courts have a 
wide discretion in interpreting and en- 
forcing civil procedure rules in order 
that speedy and efficient administration 
of justice may be secured. Federal 
Rules of Civil Procedure, 28 U.S.C.A. 
following section 723c.—Saxton vy. W. 8. 
Askew Co., 38 F.Supp. 3238. 


r 
rule prescribed whether direc 
legislation or by the Supreme l 
under its congressional authorization 
conclusive, 28 U.S.C.A. §§ 723b 
—Kellman y. Stoltz, 1 F.R.D. 726. . 
Congress in legislating or the 
preme Court in adopting rules of pro 
cedure for federal courts may determ 
what constitutes procedure. 28 U. 
§§ 723b, 7238c—Kellman vy. Stol 
F.R.D. 726. Mi i Ee 
D.C.Ky. Federal rule providing that 
all process other than subpoena 
be served anywhere within territori: 
limits of state in which District Co 
is held must be considered in conjun 
tion with rule that the federal rules 
should not be construed to exten 
limit jurisdiction of the federal - 
Courts or venue of actions 
Federal Rules of Civil Procedu 
4(f), 82, 28 U.S.C.A. following 
723e—Richard vy. Franklin County 
tilling Co., 38 F.Supp. 513 3 
The federal rules, includi 


D 


all process other than subpoena m: 
be served anywhere within territoria 
limits of state in which District Cour 


should not be construed to ext 
limit jurisdiction of federal 
Courts or venue of actions therein, 

the force and effect of statutory ena 
ments, Federal Pro. 
cedure, rules 4(f), 82, 28 U.S.C.A. fol- | 
lowing section 723c.—Richard v. Frank- 
Ba County Distilling Co., 38 F.Supy 


D.C.Ky. Rules of Civil Procedure 
Federal Courts were promulgated 
a view to expediting and speedin 
gation. Federal Rules of Civil ] 
dure, 28 U.S.C.A. following section 7. 
—Anderson v. Brady, 1 i 
While federal 


of the court, as contemplated by s 
rule, is denied when another rule » 
sents a mandatory limitation. Fed 

Rules of Civil Procedure, rule 6(b), 28 
U.S.C.A. following section 723¢—Ande 
son v. Brady, 1 F.R.D. 589. F 


As respects construction and app ica- 


tion of Federal Rules, whose provisi 
appear to be in conflict with each ot 
er, general language yields to the p 
ticular, where both apply to the ca 
and the plain intent is not defeated by 
such a construction. Federal Rule 
Civil Procedure, 28 U.S.C.A. follo g 
section 723c.—Anderson vy. Brady, : 
RiD.589; i 
D.C.La. Substantive rights re 
unaffected by Federal Rules of Ci 
Procedure and will be enforced. Fed 
eral Rules of Civil Procedure, 28 U.S. 
C.A. following section 723¢.—Gillson’ 
Vendome Petroleum Corporation, 3: ae 
Supp. 815. wet oe Sed 
A mortgage creditor, in federal tou 
by simple election to make use of w 
he deems to be the more convenien 
one of two remedies afforded him by 
the law of a state for the enforcemen 
of his mortgage right cannot render 


nugatory the Federal Rules of Civil iti 
Procedure in so far as his particular 


civil action is concerned. Federal Rules 


Petroleum Corporation, 35 F.Supp. 815. 
Federal Rule of Civil Procedure au- 
thorizing Federal District Court to 
make and amend rules governing its 
practice not inconsistent with the fed- 
eral rules continues in force all pre- 
existing local rules until new _ local 
rules are adopted. Federal Rules of 
Civil Procedure, rule 83,, 28 U.S.C.A. 
following section 723¢c.—Gillson vy. Ven- 
dome Petroleum Corporation, 35 F 
Supp. 815. ‘ 
D.C.Mass. Where the appropriate 
decree under equity rules, which were 
jn force when suit was begun, would 
have provided for dismissal of_ bill, 
the new Federal Rules of Civil Proce- 
dure were applied and judgment was 


entered for defendant, Bquity Rules, — 
ie 


ary 


! inet 


ng rule that 


Rules of Civil Pro- 


of Civil Procedure, 28 U.S.C.A. follow- — 
ing section 723c.—Gillson v. Vendome — 


Baie | ; 


is 


i} 


Equity Rule 12, 28 

_ following section 723; Conformity Act, 
; U.S.C.A. §§ 724, 726, 727; Federal 
les of. Civil Procedure, 28. U.S.C.A. 
lowing section 723c; Copyright 
les of Practice, rule 1, 17 U.S.C.A. 
lowing section 25.—Pizzano Vv. 
owles & Co., 37 F.Supp. 118. 

N.J. The Federal rules are based 
he theory of a rather general form 
leading and enjoin simplicity, con- 
iseness and directness, while eschew- 
ng technical forms. Federal Rules of 
‘ivil Procedure, rule 8(e), (1, 2), (f), 
_U.S.C.A. following section C— 
Wee Breeze Corporations, 37 F. 
pp. . 
N.J. The new federal rules, so 
5 applicable in actions in district 
ourts under Tucker Act, do not au- 
ize maintenance of any action 
nst the United States to which it 
espe’ otherwise consented, since au- 

hority conferred on a court to make 

s of procedure for exercise of its 
isdiction is not authority to enlarge 
hat jurisdiction, and act authorizing 

‘Supreme Court to prescribe rules of 
procedure gave it no authority to modi- 
y, abridge or enlarge the substantive 
ights of litigants, nor to enlarge or 

inish the jurisdiction of federal 
courts. 28 U.S.C.A 723b; Federal 
les of Civil Procedure, 28 U.S.C.A. 
wing section 723c.—Lowe v. U. S., 
F.Supp. 817. 
D.C.N.Y. .Where stockholder’s action 
ainst directors and corporation had 
een dismissed prior to adoption of 
deral Rules of Civil Procedure, rule 
relating to intervention did not apply 

t e litigation, but former equity rule 
ied on motion to reopen case and to 
it intervention, Rules of Civil 
cedure for District Courts, rules 24, 
6, 28 U.S.C.A, following section 723c; 
quity Rule 37, 28 U.S.C.A. following 
; on 723.—Rogers v. Hill, 34 F.Supp. 


O.N.Y. An admiralty rule and a 
ivil procedure rule which are identical 
e entitled to the same construction. 
ules of Civil Procedure for District 
~ Courts, rule 33, 28 U.S.C.A. following 
section 723c; Admiralty Rule 31, 28 
.Cc.A. following section 723.—The 
ristina, 35 F.Supp. 622. 
Any construction by court, of admir- 
-alty rule prior to adoption of Federal 
* Rules of Civil Procedure which would 
-eonflict with decision of court inter- 
preting civil procedure rule identical 
with admiralty rule, cannot be regard- 
ed as authority. Rules of Civil Pro- 

edure for District Courts, rule 33, 28 
 U.S.C.A. following section ,723c; Ad- 
- miralty Rule 31, 28 U.S.C.A. following 
* nia 723.—The Christina, 35 F.Supp. 
= oo . 

D.C.N.Y. The New Civil Procedure 
Rules do not confer upon federal court 
jurisdiction which formerly it did not 
» possess, Rules of Civil Procedure for 
' District Courts, rule 82, 28 U.S.C.A. 
_ following section 723e—Red ‘Top 
ty Trucking Corporation v, Seaboard 
Freight Lines, 35 F.Supp. 740. 
- D.C.N.Y. The Federal Rules have 
made changes and patent causes should 
yield as far as possible to the objec- 
- tives of the simplified procedure, but 
court must not fail to give full effect 
_ to practical * considerations, Federal 
_ Rules of Civil Procedure, rule 33, 28 U. 
_ §,.C.A. following section 723¢c.—Dugan v. 
Sperry Gyroscope Co., 35 F.Supp. 902. 

D.C.N.Y. Where there is a pro- 
cedural question which is not expressly 
covered by federal statutes or federal 
rules or otherwise covered by civil 
rules of federal courts, rule requiring 
question to be determined, if possible, 
by parallels or analogies furnished by 


‘ul 


| t S an 
_ such analogies or part 
procedure prevailing in 


-through 


; TUS 
equity of United States or in default 
thereof, the procedure which shall then 
prevail in state court should be ap- 
plied, was applicable. Rules of United 
States District Court, Eastern District 
of New York, rule 45;  Wederal Rules 
of Civil Procedure, 28 U.S.C,A. follow- 
ing section 723c.—U. S. v. Certain 
Lands in Borough of Brooklyn, Kings 
County, State of New York, for the 
Establishment of Receiving Barracks, 
39 F.Supp. 91. ¥ 

D.C.N.Y. The just, speedy and in- 
expensive determination of every action 
is the declared purpose of the new 
Federal Rules of Civil Procedure. 
Rules of Civil Procedure for District 
Courts, rule 1, 28 U.S.C.A, following 
section 723c.—Michels v. Ripley, 1 F. 
R.D.. 332. 

D.C.N.Y. The purpose of the Fed- 
eral Rules of Civil Procedure is to cut 
the maze of technicalities 
which have heretofore existed, and to 
enable the court to do a greater meas- 
ure of moral justice under the law. 
Rules of Civil Procedure for District 
Courts, rule 1, 28 U.S.C.A. following 
section 723c.—Mackerer v. New York 
Cent. R. Co., 1 F.R.D. 408. 

D.C.N.Y. Where original motion to 
dismiss complaint in action on war 
risk policy on ground that claim had 
not been filed within time required was 
made before adoption of procedural 
rules, and motion was granted, on re- 
hearing the motion to dismiss was, re- 
quired to be decided under the proce- 
dure prevailing before the adoption of 
the rules, though under the rules the 
procedure was by way of an affirmative 
defense rather than by motion. Rules 
of Civil Procedure for District Courts, 
rules 8(c), 86, 28 U.S.C.A. following 
section 723c.—Raker v. U. S., 1 F.R.D. 
432, vacating 23 F.Supp. 757. 

D.C.N.Y. The Federal Rules of Civ- 
il Procedure are to be liberally con- 
strued. Federal Rules of Civil Pro- 
cedure, 28 U.S.C.A. following section 
HraGers Reno vy. Zalstem-Zalessky, 1 F. 


D.C.N.Y. The Civil Procedure Rules 
should be construed to render sub- 
stantial justice and the rule relating to 
time within which demand for trial 
by jury must be made may be relaxed 
in discretion of the court upon a prop- 
er showing. Federal Rules of Civil 
Procedure, rules 6(b) (2), 38(b), 39(b), 
28 U.S.C.A. following section 7238¢; U.S. 
C.A.Const. Amend. 7.—Hargreaves Vv. 
Roxy Theatre, 1 F.R.D. 537. 

D.C.N.Y. The new federal rules are 
to be construed to secure the just, 
speedy and inexpensive determination 
of Civil actions. Federal, Rules of 
Civil Procedure, rule 56(a, d, f), 28 U.S. 
C.A. following section 728c.—Michaud 
v. Rogers, 1 F.R.D. 722. | 


D.C.N.Y. The Federal Rules of Civil 
Procedure should be construed so as to 
secure the just, speedy, and inexpensive 
determination of civil actions. Federal 
Rules of Civil Procedure, 28 U.S.C.A. 
following section 1723¢c.—Spaeth _ v. 
Warner Bros. Pictures, 1 F.R.D. 729. 

D.C.N.Y. The new Rules of Civil 
Procedure are fashioned to eliminate 
the old concept of litigation as a battle 
of wits and to provide the tools where- 
by litigants may bring before a court 
or jury all the facts from which the 
truth may be more easily ascertained 
and substantial justice done, and, to 
extent that such search for truth in- 
fringes on convenience of litigants, 
such convenience must yield. Wederal 
Rules of Civil Procedure, rule 30(b), 
28 U.S.C.A. following section 723¢c.— 
Peer v. Camp Westover, 1 F.R.D. 


D.C.N.Y. Decisions construing ad- 
miralty rule relating to interrogatories, 
prior to adoption of the Federal Rules 
of Civil Procedure, and which conflict 
with decisions interpreting the Federal 
Rule relating to interrogatories should 
be disregarded. Admiralty Rules, rule 
31, 28 U.S.C.A, following section 723; 
Federal Rules of Civil Procedure, rule 


Federal 


early trial. 
U.S.C.A. following sec- 


Procedure, 28 


tion 723c.—Keasbey & Mattison Co. v, _ 


Rothensies, 1 F.R.D. 626. 

D.C.Tenn. The Federal. Rules. of 
Civil Procedure did not repeal or abro- 
gate local rules not inconsistent with 
the general rules and in effect at the 
time of their passage. Rules of Civil 
Procedure for District Courts, rule 83, 
28 U.S.C.A. -following section 723¢c.— 
Stockton v. Consolidated Feldspar Cor- 
poration, 1 F.R.D. 411. : ; 

D.C.Wash. The Federal Rules should 


not be so construed that an exception © 


therein ‘will become mere surplusage. 
Federal Rules of Civil Procedure, 28 
U.S.C.A. following section 723¢c—Smith 
v. Belmore, 1 F.R:D. 633. 

D.C.W.Va. Where action for dam- 
ages from copyright infringement was 
brought to issue prior to effective 
date of new rules of civil procedure, 
but case had not been tried prior to 
that, date, right to jury trial was not 
“waived” by a failure to demand such 
trial under new rules.. Federal Rules 


of Civil Procedure, rule 38, 28 U.S.C.A. 


following section 723c.—Universal Pic- 
guns Corporation v. Marsh, 36 F.Supp. 


D.C.Wis. The new Federal Rules of 
Civil Procedure must be liberally con- 
strued to avoid a multiplicity of suits, 
and all related controversies should as 
far as possible be settled in one action. 


Rules of Civil Procedure for District > 


Courts, rule 24(a) (2), (b) (2), 28 U.S; 
C.A, following section 723¢.—Brother- 
hood of Locomotive Hngineers y. Chi- 
cago, M., St. P. & P. R. Co., 34 F.Supp. 
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U.S.Del. Where federal court’s juris- 
diction of action brought in Delaware 


for breach of contract executed in New: 


York was based on diversity of citizen- 
ship, the court was not free to deter- 


mine applicability of New York inter- 
est statute in accordance with its own — 


conception of the better view of the 


law, but was bound to follow the con- 


flict of laws rules prevailing in Dela- 
ware’s state courts. Civil Practice Act 
N.Y. § 480; 28 U.S.C.A. § 811.—Klax- 
on Co, v. Stentor Hlectrie Mfg. Co., 61 
S.Ct. 1020, 313 U.S. 487, 85 L.Ed. —, 
reversing Stentor Blectrie Mfg. Co. v. 
Klaxon Co., 115 F.2d 268, affirming 30 
F.Supp. 425, certiorari granted Klaxon 
Co. v. Stentor Blectrie Mfg. Co., 61 S. 
Ct. 734, 312. U.S. 674; 85 L.Ed ‘4 
The federal courts may not, by en- 
forcing an independent “general law” 
of conflict of laws, thwart local poli- 
cies pursued by a state within limits 
permitted by the Constitution.—Klaxon 
Co., y. Stentor Hlectric Mfg. Co., 61. S. 
Ct. 1020, 313 U.S. 487, 85 L.Ed. —, 
reversing Stentor Hlectric Mfg. Co. v. 
Klaxon Co., 115 F.2d 268, affirming 30 
F.Supp. 425, certiorari granted Klaxon 
Co. v. Stentor Hlectrie Mfg. Co., 61 S. 
Ct. -734, 312 U.S. 674, 85 L.AWd. —. 
Where pe emiehion of. Delaware fed- 
eral court was based on diversity of 
citizenship, the Supreme Court’s views 
were not the decisive factor in deter- 
mining the applicable conflicts rule, 
and proper function of Delaware fed- 
eral court was to ascertain what the 
state law was, not what it ought to he. 
—Klaxon Co. v. Stentor BHlectrie Mfg. 
Co., 61° 8.Ct, 1020,/813 U.S. 487, 85° L. 
Ed. —, reversing Stentor Electric Mfg. 
Co. v. Klaxon Co., 115 F.2d 268, af- 
firming 380 F.Supp. 425, certiorari 
granted Klaxon Co. v. Stentor Wlectric 
Mfg. “Co, 6L_S,Ct..,. 734, 5 312" U8) (674, 


_The Constitution does not 
insure unlimited extraterritorial recog- 
nition of all statutes, or of any statwie 
under all circumstances. U.S.C.A. 
Const. art. 4, § 1.—Klaxon Co. y. Sten- 
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tor Electric Mfg. Co., 61 S.Ct. 1020, 
313 U.S. 487, 85 L.Ed. —-, reversing 


Stentor Blectric Mfg. Co. v. Klaxon Co., 
115 F.2d 268, affirming 30 F.Supp. 425, 
certiorari granted Klaxon Co. v. Sten- 
tor Electrie Mfg. Co., 61 S.Ct. 734, 312 
U.S. 674, 85 L.Ed. —. 

U.S.Idaho. Where a judgment recov- 
ered in Federal District Court of Ida- 
ho was attached in New York pending 
appeal, the New York law governed 
the validity of the attachment proceed- 
ing. Civil Practice Act N.Y. §§ 238, 
902, 903.—Huron Holding Corporation 
y. Lineoln Mine Operating Co., 61 S.Ct. 
513, reversing Lincoln Mine Operating 
Co. v. Huron Holding Corporation, 111 
¥.2d 438, reversing 27 F.Supp. 720, 
certiorari granted Huron Holding Cor- 
poration y. Lincoln Mine Operating Co., 
61 S.Ct. 28. 

U.S.N.J. Under statutory  require- 
ment that federal courts follow state 
law-in deciding state questions, it is 
inadmissible that there should: be one 
rule of state law for litigants in state 
courts, and another rule for litigants 
who bring same question before fed- 
eral courts owing to circumstance of 
diversity of citizenship. 28 U.S.C.A. § 
725.—Fidelity Union Trust Co. v. 
Field, 61 S.Ct. 176, 311 U.S. 169, 85 
L.Ed. —, reversing Field v. Fidelity 
Union Trust Co., 108 F.2d 521, certio- 
rari granted Fidelity Union Trust Co. v. 
Field, 60‘S.Ct. 890, 309 U.S. 652, 84 L. 
Ed. 1002, rehearing denied 61 S.Ct. 438. 

U.S.N.Y. The rule governing interest 
to be recovered as damages for delayed 
payment of contractual obligation to 
the United States is not controlled by 
state statute or local common law, and, 
in absence of any applicable federal 
statute, it is for the federal courts to 
determine, according to their own_cri- 
teria, the appropriate measure of dan- 
age, expressed in terms of interest, for 
nonpayment of the amount found to 
be due.—Royal Indemnity Co, v. U. 8., 
61 S.Ct. 995, 313 U.S. 289, 85 L.Ed. 
—-, affirming U. S. v. Royal Indemnity 
Co., 116 F.2d 247, certiorari granted 
Royal Indemnity Co. v. U.'S., 61 S.Ct. 
838, 313 U.S. 552, 85 L.Ed. —. 

U.S.Ohio. The purpose of statute re- 
quiring federal courts to follow state 
law is to avoid the maintenance within 
a state of two divergent or conflicting 
systems of law, one to be applied in 
the state courts and the other’ to be 
availed of in federal courts only in 
case of diversity of citizenship. 28 
U.S.C.A. § 725.—West vy. American 
Telephone & Telegraph Co., 61 S.Ct. 
179, 311 U.S. 223, 85 L.Ed. —,, revers- 
ing 108 F.2d 347, certiorari granted 60 
S.Ct. 979, two cases, 310 U.S. 618, 84 
L.Ed. 1392. 

The state “law” required to be ap- 
plied by federal courts may consist of 
rules. of decision commonly accepted 
and acted upon by the bar and in- 
ferior courts, notwithstanding such 
rules have never been passed upon by 
highest court of state. 28 U.S.C.A. § 
725.—West vy. American Telephone & 
Telegraph Co., 61 S.Ct. 179, 311 U.S. 
223, 85 L.Ed. —, reversing 108 F.2d 
347, certiorari granted 60 S.Ct. 979, two 
eases, 310 U.S. 618, 84 L.Ed. 1392. 


Federal courts must ascertain from 
all available data what state law is, 
and apply it rather than prescribe a 
different rule, regardless of however 
much it may have departed from prior 
decisions of federal courts and regard- 
less of how superior the federal rule 
may appear from the standpoint of 
general law. 28 U.S.C.A. § 725.—West 
v. American Telephone & ‘Telegraph 
Corn61) SiCty 279; 314° U.S; 223, 8b. 1. 
Ed, —, reversing 108 F.2d 347, certio- 
rari granted 60 S.Ct. 979, two cases, 310 
U.S. 618, 84 L.Ed. 1392. 


U.S.Tex. The federal courts, in di- 
versity of citizenship cases, are goyv- 
erned by the conflict of laws rules of 
the courts of the states in which they 
sit.—Griffin vy. MeCoach, 61 S.Ct. 1023, 
313 U.S. 498, 85 L.Ed. —, 134 A.L.R. 
1462, reversing 116 F.2d 261, certio- 
rari granted 61 S.Ct. 807, 312 U.S. 676, 
85 L.Ed. —. 

©.C.A.1. The nature and extent of a 
beneficiary’s interest in testamentary 
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trust are determined by state law, and 
the decision of a competent state court 
is conclusive as to the validity of such 
interest as respects taxability of such 
interest as income under the Internal 
Revenue Act. Revenue Act 1934, §§ 
161, 162, 26 U.S.C.A. Int.Rey.Acts, page 
725.—Plunkett v. Commissioner of In- 
ternal Revenue, 118 F.2d 644. 

C.C.A In case involving question 
whether taxes on land owned by _tax- 
payer’s testator at time of his death 
were deductible in determining taxa- 
ble income, the meaning of the pro- 
vision of the Revenue Act regarding 
deductions in case of death of taxpay- 
er was a “federal question”, but court 
was required to turn to the law of 
the state in which land was located 
to determine whether testator was un- 
der a personal duty to'pay tax at time 
of his death. Laws N.Y.1920, c. 311, 
§§ 5, 6; §§ 11-13, as amended by Laws 
1931, c. 187, §§ 1-3; § 13, subd. 5, as 
amended by Laws 1933, c. 477; Reve- 
nue Act 1934, §§ 28(c), 43, 26 U.S.C.A, 
Int.Rev.Acts, pages 672, 679.—Burchell 
v. Helvering, 115 F.2d 681. 

C.C.A.3. Where local law is control- 
ling, federal courts are bound by it, 
but enforcement of federal statute 
must be unaffected by local enactments, 
—National Labor Relations Board v. 
New Hra Die Co., 118 F.2d 500. 

C.C.A.4,. Questions as to nature of 
a power of appointment and as to 
property passing by exercise of power 
were to be answered by applying law 
of state of domicile of donor of power 
and the state wherein property subject 
to its exercise was situate.—Legg’s Hs- 
tate v. Commissioner of Internal Reve- 
nue, 114 F.2d 760. 

C.C.A.4. Whether taxpayer's interest 
under the will of his father, a North 
Carolina resident, was vested or con- 
tingent, was answerable under the 
North Carolina law for the purpose of 
determining whether, in ascertaining 
the cost basis for determining gain 
under taxing statute of 1934, securities 
were acquired when taxpayer received 
them from testamentary trustee, or 
when his father died and the will be- 
eame effective. Revenue Act 1934, § 
113(a) (5), 26 U.S.C.A.Int.Rev.Code, § 
113(a) (5).—Reynolds v. Commissioner 
of Internal Revenue, 114 F.2d 804: 

C.C.A.8. In determining whether tax- 
payer whose equity in realty in Mis- 
souri was wiped out by mortgage fore- 
closure sale was entitled to deduct 
from taxable income the entire sum lost 
less depreciation as an “ordinary 
loss” allowable in full under revenue 
statute, on theory that taxpayer had 
abandoned the realty prior to foreclo- 
sure, court may properly look to the 
law of Missouri with reference to ques- 
tion of abandonment. Revenue Act 
1934, §§ 23(e), 117(d), 26 U.S.C.A. Int, 
Rey.Acts, pages 672, 708.—Helvering v. 
Jones, 120 F.2d 828. 

C.0.A.9. A state’s statutes *eare as 
much the law of the state as its courts’ 
decisions.—_Ingraham yv. Commissioner 
of Internal Revenue, 119 F.2d 223. 


C.C.A,9. California law governed in 
determining whether joint tenant’s ac- 
quisition of corporate stock upon co- 
tenant’s death constituted a transfer so 
as to make surviving tenant liable for 
deceased tenant’s income tax to the ex- 
tent of the value of the property. Rev- 
enue Act 1932, § 311, 26 U.S.C.A,. Int, 
Rey.Code, § 311.—Tooley v. Commis- 
sioner of Internal Revenue, 121 F.2d 
350. 


The special act of California taxing 
joint tenancies, and treating them “as 
though” constituting transfers of title 
for purposes of California Inheritance 
Tax Act, did not so treat them for pur- 
pose of a future transfer provision of 
federal income tax statutes. St,Cal. 
1917, p. 882, § 2(5); St.Cal.1935, p. 
1269, § 2(5); Revenue Act 1932, § 311, 
26 U.S.C.A. Int.Rev.Code, § 311.—Tool- 


ey v. Commissioner of Internal Rey- 
enue, 121 F.2d 350. 
C.C.A.Cal. Where corporation was 


organized under laws of California, its 
business was transacted in California, 
its property was in California, and its 
stockholders resided in California, the 
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apnlicable law in determining the re- | 


lationship between the corporation and 
a bankrupt stockholder was the law ot 
California.—Imperial Paper & Color 
Corporation v. Sampsell, 114 F.2d 49. 

C.C.A.Del. The rules for ascertain- 
ing the measure of damages are not a 
matter of procedure, but are matters of 


substance which should be settled by. 


reference to the law of the appropriate 
state according to the type of case be- 
ing tried in the forum.—Stentor Elec- 
tric Mfg. Co. v, Klaxon Co., 115 F.2d 
268, affirming 30 H.Supp. 425. 

The New York statute authorizing 
recovery of interest -on damages 
awarded for breach of contract is sub- 
stantive in the conflict of laws sense, 
and the District Court properly made 
reference to the statute in adding in- 
terest to verdict awarded to plaintiff 
in-action for breach of contract trans- 
ferring a business and giving to de- 
fendant the sole right to manufacture 
articles under certain patents. Civil 
Practice Act N.Y. § 480; Rules of Civil 
Procedure for District Courts, rules 54 
(c), 60(a), 28 U.S.C.A. following see- 
tion 723c.—Stentor Electric Mfg. Co. 
v. Klaxon Co,, 115: F.2d 268, affirming 
380 F.Supp. 425. 

Where most of the damages arising 
from breach of contract accrued before 
institution of action, the District 
Court did no injustice in computing in- 
terest, added to amount of verdict un- 
der New York statute, from date action 
was started to date of entry of judg- 
ment. Civil Practice Act N.Y. § 480; 


Rules of Civil Procedure for District — 


Courts, rules 54(c), 60(a), 28 U.S.C.A. 
following section 723¢.—Stentor Hlec- 
tric Mtg. Co. v, Klaxon Co., 115 F.2d 
268, affirming 30 F.Supp. 425. 
C.C.A.Il. The liability of Chicago 
board of education for interest on 
amount due therefrom as railway com- 
pany’s pro rata share of funds avail- 


able for payment of anticipation tax’ 


warrants, wrongfully paid by board in 
numerical order, must be determined 
under Illinois laws.—Norfolk & W. Ry: 
Co. v. Board of Education of City’ of 
Chicago, 114 F.2d 859. 

C.C.A.Ind. In action to : foreclose 
mortgage securing note, defendants’ con- 
tention that note and mortgage were 
void because foreign trust company 
which had made the loan and its suc- 
cessors had not qualified to do business 
in state, as required by state statute, 
was to be determined by state statute 
as construed by decisions of 
courts. Burns’ Ann-St.Ind.1926, §§ 
4909, 4918.—Metropolitan Life Ins. Co. 
v. Kane, 117 F.2d 398. 

C.C.A.Ind. The question whether a 
common carrier in Indiana of a trunk 
containing valuable jewelry, unin- 
formed of its contents, was an insurer 
against loss thereof, where such loss 
was not due to its negligence, was 
controlled by law of Indiana.—S, Na- 
than & Co. v. Red Cab, 118 F.2d 864. 

C.C.A.Ind. In action in federal court 
on Indiana life policy, the law of In- 
diana controlled decision of court.— 
American Nat. Bank at Indianapolis 
v. Service Life Ins, Co., 120 F.2d 579, 

C.C.A.Jowa. On appeal from judg- 
ment in action in federal District Court 
to recover for death occurring in auto- 
mobile collision in Iowa, the law of 
Iowa was controlling.—Peterson  y. 
Sheridan, 115 F.2d 121. 

_C.C.A.Jowa. Where automobile colli- 
sion happened in Iowa, action in fed- 
eral court for personal injuries was 
governed by law of Iowa.—Brinegar y. 
Green, 117 F.2d 316. 

C.C.A.Me. A state legislator’s opin- 
ion regarding state of Maine law was 
not binding on federal courts under 
doctrine of Erie Railroad Company v. 
Tompkins.—Farrington ‘vy. Stoddard, 
115 F.2d 96, reversing 31 F.Supp. 73. 

C.C.A.Me. In minority stockholder’s 
action in federal court based on wrong- 
ful sale of assets of Maine corporation 
to company which ewned majority 
stock of the corporation, and such com- 
pany’s subsidiary, the Maine law relat- 
ing to rights of minority stockholders 
was applicable. Rev.St.Me.1930, ec. 66, 
§§ 63, 64.—May v. Midwest Refining 
Co., 121 F.2d 431, 


state | 


C.C.A.Mass. inter- 
reted under state law in determining 
whether, for purpose of estate tax, 
charitable remainders were ascertain- 
able at testator’s death. Revenue Act 
926, § 803(a) (3), 26 U.S.C.A. Int.Rey. 
ets, page 232.—Gammons v. Hassett, 


substantive 
rights in action for trade-mark in- 
fringement and unfair competition were 
governed by local law.—Mishawaka 
‘Rubber & Woolen Mfg. Co. v. S. 
Kresge Co., 119 F.2d 316. é 
©.0.A.Mich. In action on life policy 
- issued to Michigan resident, where in- 
- gurer contended that application con- 
tained. false representations materially 
affecting the acceptance of the risk and 
_ the hazards assumed by the insurer, 
/. Michi an law governed. Comp.Laws 
 Mich.1929, § 12444.—Northwestern Nat. 
Z ‘Life Ins. Co. vy. Nalbant, 119 F.2d 725. 
 ©C.A.Minn. In action in federal 
court for injuries sustained by invitee 
mn premises of gasoline service station, 
loeated in Minnesota, whether case was 
‘properly submitted to jury would be 
determined by the law of Minnesota.— 
‘Champlin Refining Co. v. Walker, i13 
F.2d 844. 
€.C.A.Minn. Where accident involv- 
ing defendant’s train and automobile 
in which plaintiff was riding occurred 
in Minnesota, rights and duties of par- 
ies were determined under Minnesota 
aw.—Duluth, W. & P. Ry. Co. v. Zuck, 
219 P2074, 
_ C©.C.A.Miss. The effect of the state 
 court’s judgment as res judicata is a 
- question of state law.—Illinois Cent. R. 
Co. y. Moore, 112 F.2d 959. 
‘if _ €.C.A.Miss. Questions arising in fed- 
eral courts concerning contracts of in- 
surance are governed by laws of ap- 
_ propriate .state—New York Life Ius. 
Co. v. Lowe, 119 F.2d 740. 
~ . @0C.A.Mo. The construction of mort- 
gages by the Circuit Court of Appeals 
for the Highth Circuit is governed by 
local state law.—Tower Grove Bank & 
Trust Co. vy. Weinstein, 119 F.2d 120. 
- C€.C.A.N.J. In action under the New 
Jersey Fair Trade Act by distributor 
- of cosmetics to enjoin retailer from 
selling distributor’s products at less 
- than stipulated prices, federal District 
- Court properly followed law of New 
Jersey and denied injunction as to mer- 
5 -chandise purchased by retailer prior to 
date that distributor entered into its 
price-fixing contract. N.J.S.A. 56:4-5. 
—Charmley Drug Shop v. Guerlain, 
‘Ine., 113 F.2d 247, reversing Guerlain, 
Ine., v. Charmley Drug Shop, 31 F. 
Supp. 410. 
3 C.C.A.N.J. The extent of the collat- 


& 


eral consequences of a judgment ren- 
i dered by federal district court in Ne- 
vada is a matter of law to be deter- 
mined in the first instance by the law 
of Nevada where the court rendering 
the judgment sat.. 28 U.S.C.A. § 687; 
 U.S.C.A.Const. art. 4, § 1.—Caterpillar 
Tractor Co. v. International Harvester 
eee 120 F.2d 82, modifying 32 F.Supp. 


: €.C.A.N.J. Where assets of New 
Jersey national bank in liquidation re- 
mained in hands of receiver after pay- 
ment of principal of claims in full to 

- be applied to payment of interest on 
claims from date when insolvency was 
_ declared, interest would be paid at le- 
me gal en sacs by New Jersey stat- 
ute, N.J.S.A. 31:1-1.—Stein v. Delano, 
121 F.2d 975, affirming 35 F.Supp. 260. 
C.C.A.N.Y. The United States courts 
may determine questions affecting 
rights of seamen under maritime law, 
am without reference to state law.—Sitch- 
Be As ot American Export Lines, 113 H'.2d 
BPs, C.C.A.N.C. On question whether the 
is owner of a mineral interest in North 
‘> Carolina lands may recover permanent 
ss damages on account of an interference 
with rights by a public service cor- 
poration which floods lands under its 


; "oe : ete ae MES 
right of eminent domain, | 
such interference may have commenced 


before his acquisition of the interest, 


the Circuit Court of Appeals was gov- 
erned by the law of North Carolina, 
and under that law the owner of a 
mineral interest has such a right, pro- 
vided no assessment of damages on 
account of the interference has there- 
tofore been made.—Duke Power Co. v. 
Toms, 118 F.2d 443. fi 

C.C.A.Ohio On appeal from judg- 
ment for employee of independent con- 
tractor which had contract for re- 
habilitation of defendant’s coke plant 
located in Ohio, for injuries, the Cir- 
cuit Court of Appeals had duty to ap- 
ply the laws of Ohio. Gen.Code Ohio, 
§§ 871-13(1-3, 5, 11), 871-15 to 871-17. 
—American Steel & Wire Co. v. Sier- 
aski, 119 F.2d 709. 

C.C.A.Pa. In action cn Pennsylvania 
insurance contract, Circuit Court of 
Appeals was bound by Pennsylvania 
law.—A5tna Life Ins. Co. v. Young, 113 
F.2d 601, affirming Young v. Avtna Life 
Ins. Co., 32 F.Supp. 389. 

C.C.A.Pa. In negligence suit in fed- 
eral District Court in Pennsylvania, 
rights of parties were to be determined 
according to law of Pennsylvania.—Vale 
v. Indiana County Theaters Co., 120 
F.2d 495. 

C.C.A.S.D. Whether amounts of per- 
centages retained by states under high- 
way construction contracts and paid by 
them to surety on contractor’s bonds 
after contractor’s default are subject to 
equitable liens, superior to surety’s 
claims, and impressed with trust, in 
favor of bank for amount loaned there- 
by to contractor on security of assign- 
ment of moneys due him under ‘con- 
tracts, is matter of substantive law.— 
Seaboard Surety Co. v. First Nat. Bank 
phen! Co. in Sioux Falls, 121 F.2d 

In determining whether amount of 
percentage retained by state under 
highway construction contract and paid 
by it to surety on contractor’s bond 
after contractor’s default is subject to 
equitable lien, superior to 
claims, and impressed with trust, in fa- 
vor of bank loaning money to con- 
tractor, federal court must apply law 
of particular state—Seaboard Surety 
Co. v. First Nat. Bank & Trust Co. in 
Sioux Falls, 121 F.2d 288. 

Federal courts follow law of state 
within which such courts sit as to mat- 
ters of comity.—Seaboard Surety Co. v. 
First Nat. Bank & Trust Co. in Sioux 
Falls, 121 F.2d 288. 


C.C.A.Tenn. In action against re- 
ceiver of national bank to recover part 
of proceeds of draft allegedly deposited 
for collection, it was duty of federal 
court to ascertain from all availahle 
data what the state law was and to 
apply it even though different rule 
might appear superior from viewooint 
of the general law, or even though 
state lAw was in conflict with prior 
federal decisions.—First Trust & Sav- 
es Bank of Oneida v. Kent, 119 F.2d 


C.C.A.Tex. Under statute imposing 
documentary stamp tax, and in ac- 
cordance with Texas law, instruments 
whereby taxpayer assigned oil and gas 
leaseholds on land in Texas were in- 
struments conveying an interest in 
“realty” requiring stamps. Revenue Act 
1926, tit. 8, § 800, Schedule A, subd. 
8, as added by Revenue Act 1932, § 725, 


26 U.S.C.A.Int.Rev.Acts, page 297.— 
Morrow v. Scofield, 116 F.2d 17. 
C.C.A.Wash. Whether disease was 


sustained by “accident”? within employ- 
ers’ liability policy was controlled by 
state law.—Maryland Casualty Co. v. 
Pioneer Seafoods Co., 116 F.2d 38. 
C.C.A.W.Va. In considering the legal 
relationship and liability of employer 
to employee and relationship of third 
party tort-feasor to employee and to 
employer, arising out of employee’s 
death in West Virginia, federal court 
must examine West Virginia Work- 
men’s Compensation Act, and West Vir- 
ginia decisions applicable to it and to 
the principle of common-law subroga- 
tion, Code W.Va.1931, 23-1-1 et seq.— 
Crab Orchard Improvement Co. y. 


even though _ 
affirming 33 


surety’s. 


esapea ce & 


C.C.A.W.Va. The 

automobile dealer fo S Test 
from collision in West Virginia caused 
by negligence of drunken occupants of 
automobile which dealer had permitted 
one of occupants as his salesman to 
take out for demonstration purposes 
deena on the law of West Virginia. 
—Crockett v. U. S., 116 H.2d 646. 
D.C.Cal. Property and contract 
rights arising in California are to be 
determined in proceedings in federal 
court by the statutes and decisions of 
California courts of last resort.—In re 
Shyvers, 33 F.Supp. 643. 

D.C.Cal. When the government en- 
ters into a contract with a private citi- 
zen, its rights and obligations are 
governed by the same general prin- 
ciples of law applicable to like con- 
tracts between individuals, but appli- 
cation of state or federal principles of 
law to interpretation of such contracts 
is dependent upon the source of the 
rights to be interpreted and the courts 
in which enforcement is sought. 28 
U.S.C.A. § 725.—Byron Jackson Co. v. 
U. S., 35 F.Supp. 665. ¢ 

When the right to sue the govern- 
ment on a contract is confined to the 
government’s own courts, there is a 
right arising under the laws of the 
United States, as to which state rules 
are inapplicable. Tucker Act, 28 U.S. 
C.A. § 41(20); 28 U.S.C.A. 725.— 
Deon Jackson Co. v. U. S., 35 F.Supp. 


In seller’s action in federal court 
against United States, on contract 
made in District of Columbia for sale 
of pumps, clause providing for liqui- 
dated damages was enforceable under 
federal principles irrespective of Brie 
R. Co. v. Tompkins and irrespective 
of actual damages, notwithstanding 
law of California, where contract was 
to be performed, whereby such clauses 
would not be conclusive. Tucker Act, 
28 U.S.C.A. § 41(20); 40 U.S.C.A, § 
269; Civ.Code Cal. §§ 1670, 1671.— 
Boren Jackson Co. v. U. S., 35 F.Supp. 


_D.C.Cal. Where premises adjacent to 
right of way in Arizona were leased 
from railroad, whether agreements ex- 
empting railroad from liability for loss 
of lessee’s buildings and property from 
fire caused by _ railroad’s negligence 
were unenforceable as against public 
policy depended on law of Arizona. 
28 U.S.C.A. § 725.—Rhinehart vy. South- 
ern Pac. Co., 38 F.Supp. 76. 


D.C.Cal. In action in federal court 
sitting in California to recover for loss 
of building by fire, substantive law of 
California was controlling.—Southern 
Counties Ice Co. v. RKO Radio Pic- 
tures, 39 F.Supp. 157. 

D.C.Cal. The validity of interest 
provision in renewal notes executed 
and made payable in the state of Cali- 
fornia was determinable by the law of 
eet state——In re Zemansky, 39 F.Supp. 


D.C.Conn. Determination in Con- 
necticut federal court of whether par- 
ticular conditions satisfy policy provi- 
sions for accidental death benefits is no 
longer a question of ‘general commer- 
cial law” but must turn upon the Con- 
necticut law.—Huss v. Prudential Ins. 
Co. of America, 37 F.Supp. 364. 

D.C.Ul. In proceeding in Federal 
District Court sitting in Illinois which 
involved construction of the deed con- 
veying Illinois land, the meaning of 
the deed and construction of the words 
and terms therein used were governed 
by Illinois law.—Shell Oil Co. v. Man- 
ley Oil Corporation, 37 F.Supp. 289. 

D.C.Md. In determining whether 
claim of creditor of bankrupt Connecti- 
cut corporation was a secured claim 
because of assignments by the bank- 
rupt for the benefit of the creditor, the 
law of Maryland, where the assign- 
ments were made, governed with re- 
spect to the assignments—In re Tal- 
i Canning Corporation, 35 F.Supp. 


-D.C.Md. Where automobile accident 
happened in Maryland the right of con- 
tribution among joint 


injuries resulting 


tort-feasors _ 
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‘ -C.Md. The question of when, in 
absence of notice to purchasers, as 
custodians of partly assigned fund, an 
assignment made in Maryland, where- 


signed to unsecured creditor, as se- 
curity for a pre-existing debt, part of 
a fund expected to come into future 
existence under an existing contract 
between bankrupt and purchasers of 
bankrupt’s realty became so far per- 
fected that no bona fide purchaser 
from bankrupt and no creditor could 
subsequently have acquired any supe- 
rior rights in assigned fund was to be 
determined by Maryland law. Code 
Md.1939, art. 8. § 1; Bankr.Act, § 60, 
subs. a, b, 11 U.S.C.A. § 96, subs. a, b 


ae re Seim Const. Co., 37 F.Supp. 
D.C.Md. In determining whether 


contractor with city of Baltimore for 
construction of storm drains at munic- 
ipal airport was entitled to recover ex- 
tra compensation for work and materi- 
al allegedly not included in contract, 
Maryland law_was controlling.—Schiavi 
v. Mayor and City Council of Balti- 
more, 40 F.Supp. 184. 

D.C.Mich. Whether husband was 
subject to’ tax on income payable to 
wife for life under trust created by 
husband pursuant to written agreement 
in contemplation of divorce, which 
agreement was incorporated in hus- 
band’s Michigan divorce decree, de- 
pended upon whether, under Michigan 
law, husband had fully and finally dis- 
charged his obligation to his divorced 
wife, and not upon whether the agree- 
ment was one for the payment of ali- 
mony or for the settlement of property 
rights between husband and_ wife. 
Comp.Laws Mich.1929,  § 12748.— 
Thompson v. Kavanagh, 36 F.Supp. 263. 

D.C.Mich. An employment contract 
providing that employee would not en- 
ter into employ of employer’s clients 
during life of the contract and two 
years thereafter was not enforceable 
in Michigan federal court, in view of 
Michigan statute invalidating contracts 
restricting employment, though such 
contract was made in Illinois between 
Illinois parties. Comp.Laws Mich.1929, 
§ 16667.—May v. Mulligan, 36 F.Supp. 
596, affirmed 117 F.2d 259. 

D.C.N.J. The qualification of a 
surety on recognizances taken for the 
appearance of defendants in criminal 
cases pending before a United States 
commissioner must be determined by 
law of the state. 18 U.S.C.A. § 591.— 
U. S. v. Caligiuri, 35 F.Supp. 799. 

D.C.N.Y. If enforcement of obliga- 

tion represented by Florida note was 
contrary to New York public policy, 
Federal District Court in New York 
would not enforce the_ obligation.— 
Teanebel Inv. Co. v. Roth, 36 F.Supp. 
396. ‘ 
An act is contrary to “public policy” 
of New York, and so will not be en- 
forced by federal court there, when the 
act contravenes a rule of conduct long 
held to involve and uphold the inter- 
ests of the society composing that state. 
—Transbel Iny. Co. v. Roth, 36 F.Supp. 
396. 

Florida note allegedly purchased by 
plaintiff corporation owned and con- 
trolled by Florida lawyer with purpose 
of bringing suit thereon would not be 
enforced by Federal District Court in 
New York, on ground transaction con- 
travened New York ‘‘public policy” as 
declared in New York Penal Law pro- 
visions forbidding an attorney to pur- 
chase a note with present intention to 
sue and forbidding a corporation to do 
substantially the same thing, and_ob- 
jection that the New York law had no 


- extraterritorial effect or was ex post 


facto was without merit, since the law 
was pleaded merely as declaring New 
York public policy. Penal Law N.Y. §§ 
274, 275.—Transbel Inv. Co. v. Roth, 
36 F.Supp. 396. 

In determining whether Florida note 
allegedly purchased by plaintiff corpo- 
ration with purpose of bringing suit 


by bankrupt, prior to bankruptcy, as-. 


thereon would b 
by Federal Distri 


as contravening New York 


ubli 


Xo 
icy, the public policy obtaining at time 312 


of commencement of action applied, and 
hence it was immaterial that New York 
Penal Law provision declaring public 
policy against purchase of a note by a 
corporation for purpose of suing there- 
on was not adopted until after assign- 
ment of the note to plaintiff corpora- 


tion. Penal Law N.Y. §$§ , 280.— 
PuRanebet Inv. Co. v. Roth, 36 F.Supp. 


D.C.N.Y. In determining whether 
assignments of bonds and mortgages in 
New York constituted a gift inter vivos 
between mother and daughter, case was 
governed by law of New York. De- 
cedent Estate Law N.Y. § 1 et seq.— 
Speaker vy. Keating, 36 F.Supp. 556. 
D.C.N.Y. Under rule making the law 
of the state in which the District Court 
sits determinative of the capacity to 
sue of one acting in a representative 
capacity, the capacity of a Pennsylva- 
nia domiciliary administratrix to sue 
a Pennsylvania corporation doing busi- 
ness in New York in a Federal District 
Court in New York under the Federal 
Employers’ Liability Act for the wrong- 
ful death of her decedent, whose in- 
juries were sustained in New York, 
was required to be determined under 
the law of New York. Federal Hmploy- 
ers’ Liability Act §§ 1, 6, 45 U.S.C.A. 
§§ 51, 56; Federal Rules of Civil Pro- 
cedure, rule 17(b), 28 U.S.C.A. follow- 
ing section 723¢—Kleckner y. Lehigh 
Valley R. Co., 36 F.Supp. 600. 5 
Under New York statute giving the 
personal representative of a deceased 
person, whether appointed under the 
laws of New York or a foreign state, 
the privilege of suing in New York 
for wrongful death, the duly qualified 
Pennsylvania domiciliary administra- 
trix of a decedent’s estate had the 
capacity to sue a Pennsylvania corpo- 
ration doing business in New York 
for wrongful death under the Federal 
Employers’ Liability Act in a Federal 
District Court in New York, where in- 
juries were sustained in New York 
while decedent was engaged in inter- 
state commerce in corporation’s em- 
ploy. Decedent Estate Law N.Y. § 130; 
Federal Employers’ Liability Act §§ 1, 
6, 45 U.S.C.A. §§ 51, 56; Federal Rules 
of Civil Procedure, rule 17(b), 28 U. 
S.C.A. following section 723¢c.—Kleckner 
Koeeies Valley R. Co., 36 F.Supp. 


D.C.N.Y. Where there is no applica- 
ble federal statute, the statutory law 
of the state must be applied.—Frederick 
v. Baxter Arms Corporation, 39 F. 
Supp. 609. 

Although federal rules made no pro- 
vision relating to lis pendens, which 
framers of the rules considered as in- 
volving substantive law, the Federal 
District Court had authority under ap- 
plicable New York law to grant motion 
for order to cancel notice of pendency 
of the District Court action, which was 
filed in the office of the clerk of the 
county of Queens. Federal Rules of 
Civil Procedure, rule 64 note, 28 U.S.C. 
A. following section 723¢.—Frederick v. 
Baxter Arms Corporation, 39 F.Supp. 
609. 


D.C.N.Y. In action in New York fed- 
eral District Court against manufactur- 
er of pipe, for injuries suffered in fall 
allegedly caused by defect in pipe, law 
of New York was _controlling.—Lee v. 
Walworth Co., 1 F.R.D. 569. 

D.C.Okl. In general, states may im- 
pose statutory limitations on the rem- 
edy for a right created by Congress in 
a field in which it is paramount and 
exclusive. 28 U.S.C.A. § 725.—Momand 
v. Twentieth-Century Fox Film Cor- 
poration, 37 F.Supp. 649. 

The assignability of a cause of ac- 
tion for recovery of treble damages 
for violation of the anti-trust laws is 
not merely a remedial incident to a 
right created by federal statute in the 
sense that local law of the forum may 
be disregarded, but is a limitation 
upon the remedy for a right in the 
sense that statutes of Oklahoma, as 
jaw of the forum, are applicable in 
determining assignability of the cause. 


Sherman Anti-Trus} Ac 
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was controlling.—U. S. v. ‘ A Tes ' 
of Land in Harmar Tp., Allegheny * 
County, Pa., on Fourteen Mile Islan 
Allegheny River, 35 F.Supp. 265. | 
D.C.Pa. Federal courts should fol 
low the rules of the state courts 0 
their district on a_ question of confli 
of laws.—A. B. v. C. D., 36 F.Supp. 85. 
Cause of action for breach of prom- 
ise to marry which Pennsylvania courts 
would not enforce regardless of whi 
it arose and even if valid where it aros 
could not be maintained in federal Dis 
trict Court in Pennsylvania. 48 P 
Pa. § 170 et seq. and § 173.—A. B. ° 
D., 36 F.Supp. 85. Mac 
D.C.Pa. Where transactions conce 
ing alleged trust of securities whic 
plaintiff claimed to have held in trust 
for his son took place in Pennsylvania, 
Pennsylvania law was controlling on — 
question whether profits realized on 
sale of securities should have been in- — 
cluded in plaintiff's taxable income.— 


Koen Sciver v. Rothensies, 36 F.Sup 
D.C.Va. In action for damages for. 


carriers’ failure to comply with Inter- 
state Commerce Commission’s orde 
awarding reparation for freight charg- 
es on coal shipments to points in V 
ginia, the District Court sitting i 
Virginia, in determining whether | 
allow interest on amount of the r 
arations ordered, was required to co 
torm with Virginia law. Code Va.19 
$ 6259; Interstate Commerce Act § 
16(2), 49 U.S.C.A. §. 16(2).—City 0 
Danville vy. Chesapeake & O. Ry. Co., — 
34 F.Supp. 62u. Wi 

D.C.Va. An action on life insurance — 
policy in federal court in Virginia was — 
governed by Virginia law.—Combs vy. 
Equitable Life Ins. Co. of Iowa, 34 F. . 
Supp. 1002. i < 

D.C.Wash. The relationship betwee 
parties to Washington contract, as es ;, 
tablished by the contract, was required 
to be determined by the terms of the 
contract and in light of Washington 
law.—EHagle Star Ins. Co. v. Bean, 34 F 
Supp. 300. ; ile 


Mass. The rights of parties under 
uniform straight bill of lading for in- © 
terstate shipments, and what consti 


tutes delivery, are to be determined by _ 
the bill of lading and the common-law | 
principles accepted and enforced by © 
federal courts. Interstate Commerce 
Act, § 1, 49 U.S.C.A, § 1; Bill of Lad- 
ing Act, §§ 2, 9, 49 U.S.C.A. §§ 82, 89. 
—Rice & Lockwood Lumber Co. v. Bos- 
ton & M. R. R., 31 N.H.2d 219, 308 - 
Mass. 101. At 
§ 164 


D.C.N.Y. Where color engineer’s — 
eause of action against operators of 
New York World’s Fair to enjoin use 
of color chart for Fair furnished by 
engineer and for an accounting arose 
in New_York, the New York law ap- — 
plied.—_Ketcham y. New York World’s ~ 
Fair 1939, 34 F.Supp. 657. a (te 

D.C.S.C. Whether an insurer’s ac- ~ 
tion to cancel a life and health policy 
brought in a Federal District Court in 
South Carolina abated on_ insured’s 
death was required to be determined 
by the law of South Carolina.—Mutuai 
Ben, Health & Accident Ass’n y. Teal, 

34 .Supp. 714. 
§ 169 mer 

U.S.Ark. The question regarding 
time when there was a complete and 
present cause of action for recovery of 
assessment against national bank stock- 
holder so that bank receiver could en- 
force by suit liability imposed by the 
Comptroller’s assessment was a “‘feder- $ 
al question” which turned on the con- ~ 
struction of the assessment and the au- — 
thority of the Comptroller to make it) 
under applicable federal legislation,— 
Rawlings v. Ray, 61 S.Ct. 4738, revers- 
ing Futrall v. Ray, 111 F.2d 695, certio- 

“ye 


f a 9 Say 5 een a 5 A 
; rari granted Rawlings v. Ray, 61 S.Ct. 
'€.0.A.1, The interpretation of the 


act is _a matter of federal, not local, 
 law.—Faulkner vy. Commissioner of In- 
ternal Revenue, 112 F.2d 987. 

_ _ ©.0,A,.3. Where local law is control- 
g, federal courts are bound by it, 
ut enforcement of federal statute 
must be unaffected by local enact- 
- ments.—National Labor Relations 
50 v. New Hra Die Co., 118 F.2d 
Mj 


-A.4, The validity of sufficiency 


i mt created by will, as to personalty, 
rt bret to be determined generally by law 
of domicile of donor of power and, 
‘with respect to realty, by law of place 
where realty is situate, and application 
of such rule is not affected by fact 
- that a question of federal taxation is 
ultimately involved, since while Cir- 
quit Court of Appeals looks to federal 
decisions as authoritative in interpret- 
ing federal statute imposing tax, the 
Roast looks to law of state as laid down 
state courts in determining whether 


C.C.A.Ky. In determining whether 
ummary revocation by acting Govern- 
or of Kentucky of a conditional pardon 
ranted to petitioner, who had been 
victed of voluntary manslaughter, 
nstituted denial to petitioner of due 
ocess of law as guaranteed by Your- 
nth Amendment, Circuit Court of 
ppeals was not- bound by the law of 
entucky. 28 U.S.C.A. §§ 452, 453, 
U.S.C.A.Const.Amend. 14.—Fleenor 
v. Hammond, 116 F.2d 982, reversing 
28 F.Supp. 625. 
 ©.C.A.Mass. Notwithstanding the de- 
cision of Hrie Railroad v. Tompkins, 
‘al relations in the field of transmis- 
n of interstate telegraphic messages 
oneerning defamatory matter are gov- 
ed by a “federal common law”, 
ich is a body of decisional law de- 
veloped by the federal courts untram- 
led by state court decisions.— 
Brien v. Western Union Telegraph 
Co., 113 F.2d 529. 
C.A.Miss. 
Tompkins that, except in matters gov- 
--erned by Federal Constitution or by 
cts of Congress, law to be applied in 
_ federal courts is the law of the state, 
pplies only to local matters governed 
wholly by state law and not to a rail- 
road union contract applying over rail- 
road system operating in many states, 
_. since relationship of interstate railroad 
with its employees is within commerce 
power of Congress, Railway Labor 
PACE, as amended, 45 U.S.C.A. § 151 et 
J seq.—lIllinois Cent. R. Co. vy. Moore, 112 
F.2d 959. 
A collective agreement between em- 
ployees of interstate railroad and their 
employer is not a local matter as to 
- whose nature and application decisions 
of state supreme court are binding on 
federal courts, but, because of subject 
matter and of federal legislation touch- 
ing it, a federal court is bound to ex- 
ercise an independent judgment and 
Supreme Court of United States has 
~ final authority, and decisions of Su- 
5: acy preme Court of state involved are en- 
in titled to no greater consideration than 
those of courts of' other states. Rail- 
way Labor Act, as amended, 45 U.S. 
_ C.A. § 151 et seq.—lIllinois Cent. R. Co. 
vy. Moore, 112 F.2d 959. 
C.C.A.N.Y. The decisions of New 
_ York state courts that certain transfers 
- were by operation of law, while of per- 
: _ Suasive value, could not determine what 
transfers were subject to documentary 
 gtamp tax under federal statute, but 
determination was to be made in light 
of departmental regulations and inter- 
pretation. of the statute in , federal 
courts. Revenue Act 1926, tit. 8, § 800 
et seq. Schedule A(1, 9), as amended 
by Revenue Act 1932, § 724(a), 26 US. 
C,A. Int.Rev.Acts, PP. 288, 297.—Weil v. 
epee, a Lib} B20 9, reversing 30 B, 
Supp. 349. 


The doctrine of Hrie v. 
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evidence. are_ not binding — on 
f ! eourts;. which must follow 
word “charitable” in a federal revenue — 
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olding, 
state or federal, which most favors ad- 
missibility. Federal Rules of Civil 
Procedure, rule 43(a), 28 U.S.C.A. fol- 
lowing section 723c.—Boerner v. U. S., 
117 F.2d 387, affirming 30 F.Supp. 635. 

C.C.A.N.Y. In determining whether 
transfer of shares was. exempt from 
federal stamp tax as resulting wholly 
by operation of law, decisions of state 
courts holding similar transfers not 
subject to state documentary stamp 
tax because resulting by operation of 
law were not controlling. Revenue Act 
1926, tit. 8, § 800, Schedule A-3, as 
amended by Revenue Act 1932, § 723 
(a), 26 U.S.C.A. Int.Rev.Acts, page 290. 
—Niagara Hudson Power Corporation 
v. Hoey, 117 F.2d 414, affirming 34 F. 
Supp: 302. 

D.C.Iowa. When a question of feder- 
al procedure arises in a federal court, 
it is a ‘federal question” to be deter- 
mined by that court unruled by any 
decision of a state court or state law. 
—Kellman v. Stoltz, 1 F.R.D. 726. 

D.C.Md. The details of the local tax 
statutes do not control the accounting 
between taxpayers and the federal gov- 
ernment in respect to what is the 
net income of the taxpayers, except as 
they necessarily affect the determina- 
tion of the net income. Revenue Act 
1936, § 23(a, ce), 26 U.S.C.A. Int.Rev. 


Acts, p. 827.-Supplee v. Magruder, 36 
F.Supp. 722. 
D.C.Mont. In an action by the Unit- 


ed States in a federal district court to 
enforce a construction contract in re- 
spect to its property rights, federal 
statutes and decisions were controlling. 
—U. S. v. Grogan, 39 F.Supp. 819. 

D.C.N.Y. Whether transfer of shares 
is exempt from stamp tax as resulting 
wholly by operation of law is a matter 
for the determination of the federa\ 
courts and the decisions of the state 
courts are not controlling. Revenue Act 
1926, tit. 8, § 800, Schedule A 3, as 
amended by Revenue Act 1932, § 723 
(a), 26 U.S.C.A. Int.Rev.Acts, page 290. 
—Niagara Hudson Power Corporation 
v. Hoey, 34 F.Supp. 302. 

D.C.N.Y. In suit in federal court in- 
volving. construction of federal statute 
authorizing national bank to give se- 
curity for deposits of “public money” 
of a state or political subdivision 
thereof of the same kind as the state 
in which such bank is located requires 
of state bank, doctrine of Hrie R. Co. 
v. Tompkins does not apply and neither 
state court decisions nor statutes can 
expand the generally accepted meaning 
of “public money”, which must be 
construed according to purpose of fed- 
eral statute regulating national banks 
in such respect. 12 U.S.C.A. § 90.— 
Federal Deposit Ins. Corporation vy. 
Tremaine, 37 F.Supp. 177. 

D.C.N.Y. In action in federal court, 
on plaintiffs’ motion for bill of particu- 
lars, cases decided in the New York 
state courts were not controlling.— 
Prutinsky v. Commercial Union Assur. 
Co., Limited, of London, 1 F.R.D. 440. 
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C.C.A.Ky. The Circuit Court of Ap- 
peals was required to accept decision 
of Court of Appeals of Kentucky as 
declaratory. of the law of that state.— 
Fleenor v. Hammond, 116 F.2d 982, re- 
versing 28 F.Supp. 625. 

C.C.A.Neb. The responsibility-of fed- 
eral courts in matters of local law ig 
not to formulate the legal mind of the 
state, but merely to ascertain and ap- 
ply it, and any convincing manifesta- 
tion of local law having a clear root in 
judicial conscience and responsibility, 
whether resting in direct expression or 
obvious implication and _ inference, 
should be appropriately heeded.—Yoder 
Yai Bpamel Corporation, 117 F.2d 

Where co-ordinate decisions of a 
state court are conflicting, the most re- 
cent pronouncement must be accepted 
by a federal court as declaring the 
law of the state-—Yoder vy. Nu-Enamel 
Corporation, 117 F.2d 488. 

C.C.A.Va. Mere dicta of state court 
are not received as conclusive evidence 
of the law of any state, and ought not 


mon law of ‘ 
Mut. Life Ins 
414, aE 


In ascertaining applicable state law, 


federal court should consider court 
decisions and other available . sources 
of local, law, and apply decisions in 
light of ‘stare decisis rule and its lim- 
itations, but need not speculate on how 
state eourt might decide the question 
if it has not already decided it, nor 
surrender its own judgment about 
local law on account of dicta or other 
chance expressions of judges of local 
courts. 28 U.S.C.A. § 725.—New Eng- 
land Mut. Life Ins. Co. v. Mitchell, 118 
F.2d 414. 
D.C.Ga._ Jurisdiction of federal 
courts will not be permitted to be en- 
larged or restricted in Seneral by state 
statutes or decisions.—Park y. Park, 37 
F.Supp. 185. aR 
D.C.Wash. The federal District 
Court, in determining whether action 
brought by Washington Toll Bridge 
Authority in state court under Uniform 
Declaratory Judgments Act could_ be 
removed to federal court on ground of 
diversity of citizenship, was not bound 
by state court’s conclusion that <Au- 
thority was a distinct entity apart 
from state, but great weight would be 
given to such holding. Jud.Code, § 24, 
28 U.S.C.A. § 41; Rem.Reyv.Stat.Wash. 
§§ 784—1 to 784—16.—Langlie v. Unit- 
ed Fireman’s Ins. Co., 40 F.Supp. 24. 
1 


71 

U.S.Fla. The Florida Supreme Court 
has the last word on construction and 
meaning of statutes of the State of 
Florida.—Watson v. Buck, 61 S.Ct. 962, 
813 U.S. 387, 85 L.Ed. —, modifying 
Buck v. Gibbs, 34 F.Supp. 510. 

U.S.Fla. Where Supreme Court of 
Florida recognizes and seeks to carry 
out legislative intent expressed in sev- 
erability clause of statute in passing 
upon validity of Florida statute con- 
taining such a severability clause, the 
Federal District Court was not justi- 
fied in speculating that the state legis- 
lature meant exactly the opposite of 
what it declared to have been the legis- 
lative intent. Act Fla.19387, c. 17807, 
§ 12.—Watson v. Buck, 61 S.Ct. 962, 
313 U.S. 387, 85 L.Ed. —, modifying 
Buck y. Gibbs, 34 F.Supp. 510. 

U.S.Miss. The Circuit Courts of Ap- 
peals do not have the same power to 
reconsider interpretations of state law 
by state courts as do the highest 
courts of the state in which a decision 
has been rendered.—Moore vy. Illinois 
Cent. R. Co., 61 S.Ct. 754, reversing 
Illinois Cent. R. Co. v. Moore, 112 F.2d 
959, reversing Moore v. Illinois Cent. R. 
Co., 24 F.Supp. 731, certiorari granted 
61 S.Ct. 392. 

U.S.Miss. The Mississippi Supreme 
Court has the power to reconsider and 
overrule its former interpretation of 
the three-year statute of limitations, 
but in the absence of a change by the 
Mississippi Legislature, the Circuit 
Court of Appeals could reconsider and 
depart from the ruling of the Missis- 
sippi Supreme Court on that statute 
only to the extent, if any, that exami- 
nation of later opinions of the Missis- 
sippi Supreme Court showed that it 
had changed its earlier interpretation 
of the effect of the statute. Code Miss. 
1930, § 2299.—Moore v. Illinois Cent. R, 
Co., 61 S.Ct. 754, reversing Illinois 
Cent. R. Co. v. Moore, 112 F.2d 959, 
reversing Moore vy. Illinois Cent. R. Co., 
24 HW.Supp. 731, eertiorari granted 61 
S.Ct. 392. 

It was error for the Circuit Court of 
Appeals to depart from the Mississippi 
Supreme Court’s interpretation of the 
Mississippi three-year statute of limi- 
tations as applied to an interstate rail- 
road employee’s action to recover dam- 
ages for allegedly wrongful discharge 
and to conclude that it should re- 
examine the law because there was 
involved the interpretation and applica- 
tion of a collective contract of an inter- 
state railroad with its employees. 
Code Miss.1930, § 2299.—Moore vy. Illi- 
nois Cent, R, Co. 61 S.Ct. 754, re- 
versing Illinois Cent. R. Co. v. Moore, 
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112 F.2d 959, reversing Moore vy, Illi- 
nois Cent. R. Co., 24 F.Supp. 731, 
certivrari granted 61 S.Ct. 392. 
U.S.Neb. Where legislative will ex- 
pressed in Nebraska statute providing 
if any section, subsection, sentence, or 
clause of this Act shall for any reason 
be held void or nonenforceable, such 
decision shall in no way affect validity 
or enforceability of any other part or 
parts of the Act, is respected by the 
Supreme Court of Nebraska, federal 
District Court in considering validity 
of Nebraska statute should follow--the 
state Jaw in that regard, Laws Neb. 
1937, ce. 138, § 12.—Marsh v. Buck, 61 
S.Ct. 969, 313 U.S. 406, 85 L.Hd. —, re- 


Rerslus. Buck v. Swanson, 33 F.Supp. 
U.S.Ohio. Federal nisi prius and ap- 


pellate tribunals alike should conform 
their orders to state law as of the 
time of the entry, and hence interven- 
ing and conflicting state decisions will 
cause reversal of lower court’s judg- 
ments which were correct when _ en- 
tered. 28 U.S.C.A. § 725.—Vandenbark 
v. Owens-Illinois Glass Co., 61 S.Ct. 
347, reversing 110 F.2d 310, certiorari 
granted 61 S.Ct. 68 

Under the rules of decision statute, 
until a case is no longer sub judice, 
federal courts must apply state law in 
accordance with the then controlling 
decision of the state courts. 28 U.S.C. 
A. § 725,—Vandenbark v. Owens-Illi- 
nois Glass Co., 61 S.Ct. 347, reversing 
baie 310, certiorari granted 61 S.Ct. 


U.S.Pa. Uncompleted state action 
probably influenced by decisions of the 
United States Supreme Court subse- 
quently overruled, calls for an oppor- 
tunity for the state to adjudicate the 
question for itself, whereas a fixed in- 
terpretation of a state statute should 
be accepted by the federal courts when 
it does not obviously depend altogether 
on a misconception of federal law.— 
Breisch v. Central R. R. of New Jersey, 
61 S.Ct. 662, 132 A.L.R. 918, reversing 
Central R. R. of New Jersey y. Breisch, 
112 F.2d 595, certiorari granted Breisch 
y. Central R. of New Jersey, 61 S.Ct. 64. 

U.S.Pa. The interpretation of the 
Pennsylvania Supreme Court of the 
Pennsylvania Workmen’s Compensation 
Act and of the jurisdiction of Pennsyl- 
vania courts over claims arising under 
the Safety Appliance Acts as giving to 
an employee of an interstate railroad 
injured in an intrastate movement be- 
cause of a defective appliance on a car 
a remedy cognizable in a law action for 
violation of the Safety Appliance Acts 
and not under the Compensation Act 
was binding on and should be followed 
by the federal courts, particularly 
where the Pennsylvania Legislature in 
amending the Compensation Act after 
that interpretation has taken no action 
to make the compensation remedy ex- 
,clusive. 46° P:S:Pa. § 552(4); 77 PS. 
Pa. § 1 et seq.; Safety Appliance Acts 
and Safety Appliance Act 1910, § 2, 45 
U.S.C.A. § 1 et seq. and § 11.—Breisch 
v. Central R. R. of New Jersey, 61 S. 
Ct. 662, 182 A.L.R. 918, reversing Cen- 
tral R. R. of New Jersey y. Breisch, 112 
F.2d 595, certiorari granted Breisch v. 
Central R. of New Jersey, 61 S.Ct. 64. 
_ U.S.Tex. The last word on the mean- 
ing of Texas statute regarding power 
and authority of Texas Railroad Com- 
mission belonged to the Supreme Court 
of Texas and not to federal courts in 
action to enjoin enforcement of an or- 
der of the commission. Vernon’s Ann. 
Civ.St.Tex. art. 6445; Jud.Code, §§ 238, 
266, as amended, 28 U.S.C.A.. §§ 345, 
380.—Railroad Commission of Texas v. 
Pullman Co.,, 61 S.Ct. 643, reversing 
Pullman Co. v. Railroad Commission 
of Texas, 33 F.Supp. 675. 

C.C.A.Fla. In action for injunctive 
relief against enforcement of Florida 
statutes relating to Everglades Drain- 
age District, federal courts will accept 
oonstruction of Florida statutes made 
by Florida Supreme Court. Acts Fla. 
L920 Co! 13683! Acts Fila193i)! te: 
14717; Acts Fla.1937, ¢. 17902.—Cone 
Vv. Rorick, 112 F.2d 894. hs 

C.C.A.Fla. When construing provi- 
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FEDERAL COURTS 


sions of Florida Constitution, Circuit 
Court of Appeals, in absence of a fed- 


eral question, igs bound by the deci- 
sions of Florida Supreme Court.—Mer- 
edith v. Board of Public Instruction 
for Hernando County, 112 F.2d 914. 

Decision involving construction of 
Florida Constitution rendered by an 
equally divided Florida Supreme Court 
did not establish a precedent and did 
not constitute authority binding upon 
Circuit Court of Appeals in case in- 
volving construction of Florida Consti- 
tution.—Meredith y. Board of Public 
Instruction for Hernando County, 112 
F.2d 914. 

C.C.A.Fla. Decision of Supreme 
Court of Florida that Florida munici- 
pality had under its charter no power 
to issue bonds and that decree of 
validation did not cure the want of 
power was conclusive on such questions 
of state law, and federal court was 
bound to follow it in action on bonds 
even though plaintiff bondholder was 
not panty to case decided by the Flor- 
ida Supreme Court.—Getz v. Town of 
Belleair, 120 F.2d 494. 

C.C.A.Fla. The proceeds of life poli- 
cies designating as beneficiaries the in- 
sured’s executors, administrators and 
assigns did not pass to the executor of 
insured’s estate under a_ residuary 
clause bequeathing all the rest and res- 
idue- of the insured’s estate of every 
nature and kind whatsoever and where- 
soever situated to a named beneficiary 
so as to require inclusion thereof in the 
insured’s estate for the purpose of de- 
termining the estate tax in view of 
Florida law as construed by the state 
Supreme Court that the iprocesds of a 
policy in such a case go directly to the 
beneficiaries named in the statute and 
are not receivable by the executor. 
Comp.Gen.Laws Fla.1927, § 7065; Rev- 
enue Act 1926, § 302(g), 26 U.S.C.A. 
Int.Rev.Code, § 811(g).—Webster  v. 
Commissioner of Internal Revenue, 120 
F.2d 514. 

C.C.A.Ill. The construction of the II- 
linois Public Utilities Act by the II- 
linois courts is conclusive upon_ the 
Circuit Court of Appeals. Smith-Hurd 
Stats. Ill. ec. 11135, § 1 et seq.—Texas 
Co. v. Chicago & Alton R. Co., 117 F. 
2d 210. 

C.C.A.Ind. The decision of Indiana 
Supreme Court interpreting Indiana 
Declaratomy Judgments Act would not 
bind the Circuit Court of Appeals, in 
interpreting the Federal Declaratory 
Judgments Act. Jud.Code § 274d, 28 
U.S.C.A. § 400; Acts Ind.1927, ¢. 81. 
—Chase Nat. Bank of City..of New 
York vy. Citizens Gas Co. of Indianap- 
olis, 113 F.2d 217, certiorari granted 
City of Indianapolis v. Chase Nat. 
Bank of City of New York, 61 S.Ct. 73, 
61 S.Ct. 74, Chase Nat. Bank of City of 
New York v. Citizens Gas Co. of In- 
dianapolis, 61 S.Ct. 74 and Chase Nat. 
Bank of City of New York v. Indian- 
apolis Gas Co., 61 S.Ct. 74. 

C.C.A.Ind. In action to 
mortgage securing note, defendants’ 
contention that note and mortgage 
were void because foreign trust com- 
pany which had made the loan and its 
successors had not qualified to do busi- 
ness in state, as required by state stat- 
ute, was to be determined by state 
statute as construed by decisions of 
state courts. Burns’ Ann.St.Ind.1926, 
§§ 4909, 4918.—Metropolitan Life Ins. 
Co. v. Kane, 117 F.2d 398. 


C.C.A.Ky. In construing Kentucky 
statute relating to franchise taxation, 
Circuit Court of Appeals must follow 
decisions of eourts of Kentucky. Ky. 
St. § 4077.—Consolidation Coal Co. v. 
Martin, 113 F.2d 818; Martin v. Pro- 
ducers Pipe Line Co., 113 F.2d 817. 

C.C.A.La. Decision of Louisiana 
eourt construing Louisiana Act provid- 
ing for purchase of unredeemed lands 
adjudicated to state for unpaid taxes 
was binding on Circuit Court of A>p- 
peals. Acts La, No. 237 of 1924.—Lov- 
ell v. Dulac Cypress Co., 117 F.2d 1, 
affirming 31 F.Supp. 919. 

C.C.A.Me. The interpretations of the 
Maine death statute by state court of 
last resort were binding on federal 
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courts, Rev.St.Me.1930, c. 101, § 9, and 
§ 10, as amended by Pub.Laws 1933. 
e. 113.—Farrington v. Stoddard, 115 
F.2d 96, reversing 31 F.Supp. 73. 

C.C.A.Md. Decisions of the highest’ 
court of Maryland interpreting and 
applying a Maryland statute were bind- 
ing on the Circuit Court of Appeals for 
the District of Maryland. Code Md. 
1924, art. 66, § 2.—Schumacher & 
Seiler v. Sandler, 118 F.2d 348, affirm- 
ing In re Shapiro, 34 F.Supp. 737. 

C.C.A.Mass. The characterization by 
the Massachusetts Supreme Judicial 
Court of the Massachusetts domestic 
corporation tax as a single excise, ap- 
parently directed to the question of’ 
constitutionality, was not conclusive on 
the Circuit Court of Appeals in deter- 
mining how the Massachusetts tax 
should be treated for federal income 
tax purposes, but as an interpretation 
of the Massachusetts statute involved 
and as an indication of the liabilities of 
corporate taxpayers thereunder’ the 
Massachusetts decision was binding. St. 
Mass.1919, c. 355, §§ 1(2, 3), 2(2, 2) > 35 
4; Revenue Act 1918, § 234(a) (3), 40 
Stat. 1077.—George S. Colton Elastic 
Web Co. v. U..S., 116 F.2d 202. 

C.C.A.Mich. Decrees of Michigan 
court construing the Michigan county 


drain law were binding on_ federal 
court in action on drain district’s 
bonds.  Const.Mich. art. 8, § 15a.— 

Dist. y. 


Bloomfield Village 
Keefe, 119 F.2d 157 

C.C.A.Mich. In determining whether 
action for wrongful death was brought 
within limitation period of Virginia 
statute, Virginia decisions were con- 
trolling. Code Va.1936, § 5786.—Hud- 
aon Motor Car Co. v. Hertz, 121 F.2d 

C.C.A.Miss.. The Cireuit Court of 
Appeals was bound by the latest deci- 
sion of Supreme Court of Mississippi 
interpreting Mississippi statute. Code 
Miss.1930, § 510.—Thames y. State of 
Mississippi, for Use and Benefit of 
Shoemaker, 117 F.2d 949. 

C.C.A.Miss. Where state of Missis- 
sippi brought suit for use of adminis- 
trator on theory that superintendent 
of state penitentiary wrongfully al- 
lowed a convict to go at large as a 
“trusty” and that superintendent was 
liable on his official bond for death of 
deceased who was murdered by the 
convict, but deceased’s parents and 
brother, Mississippi citizens, were en- 
titled to recover for deceased’s death 
under Mississippi law, whether Louisi- 
ana citizenship of administrator, actin 
as representative of the parents an 
brother, should be considered in test- 
ing federal jurisdiction was a “federal 
question”? on which federal court was 
not bound by the decisions of Missis- 
sippi court but by federal decision. 
Code Miss.1930, §§ 510, 2889.—Thames 
v. State of Mississippi, for Use and 
Benefit of Shoemaker, 117 F.2d 949. 

C.C.A.Miss. An administrator’s con- 
nection with and interest in right of 
action created by Mississippi statute 
giving right of action for death in case 
the party injured could have sued de- 
pends on the construction of the Mis- 
sissippi statute and involves a ‘ques- 
tion of state law’ on which the Supreme 
Court of Mississippi speaks with final 
authority. Code Miss.1930, 510.— 
Thames v, State of Mississippi, for Use 


Drain 


an. Benefit of Shoemaker, 117 F.2d 
C.C.A.Mo. The meaning. purpose, 


and effect of the Missouri statute per- 
mitting recovery of damages for the 
vexatious delay in payment of a pol- 
icy is to be determined by the inter- 
pretation placed thereon by the Su- 
preme Court of Missouri. Mo.St.Ann. § 
5929, p. 4515.—New York Life Ins. Co. 
v, Calhoun, 114 F.2d 526. 

C.C.A.Mo. The construction of state 
statute by highest court of state is 
binding on federal court.—Bowen_ yY. 
New York Life Ins. Co., 117 F.2d 298, 
affirming 33 F.Supp. 705. 

C.c.A.Neb. In the application of a 
state statute, the federal courts are 
bound by the construction made by the 
courts of the state, and the obligation 
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to accept local interpretation extends 
not merely to definitive decisions, but 
to considered dicta as well.—Yoder Vv. 
Nu-Bnamel Corporation, 117 F.2d 488. 

C.C.A.N.J. Decision of New Jersey 
Chancery Court construing New Jersey 
Fair Trade Act was binding on fed- 
eral District Court, where there was 
no. apparent reason for holding that 
it was not a correct expression of the 
- law of that state. N.J.S.A. 56 :4-5.— 
: Charmley Drug Shop v. Guerlain, Inc., 
113 F.2d 247, reversing Guerlain, Inc., 
y. Charmley Drug Shop, 31 F.Supp. 
an e410. 

- €.C.A.N.Y. A single decision of low- 
er New York court indicating that a 


\ 


plaintiffs’ cause of action was not saved 
by Connecticut statute excluding period 
during which a defendant is absent in 
computing time limited for the bringing 
of a negligence action, because service 
ny could have been made on them at any 
: 

“ 


me within one year after accident by 
a rving the Connecticut Commissioner 
Motor Vehicles pursuant to Connecti- 
t statute, was conclusive on federal 
courts respecting meaning of Connecti- 
cut statutes. Gen.St.Conn.1930, §§ 5473, 
6015, 6022.—Tublitz v. Hirschfeld, 118 
+~*¥F.2d 29, affirming 33 F.Supp. 12. 
- + ©OC.A.N.C. Whether — partial pay- 
ments on national bank stock assess- 
ment tolled the running of North Caro- 
lina statute of limitations was to be 
determined according to the law of 
North Carolina and the decisions of 
_ the North Carolina Supreme Court. 
C.S.N.C. § 441, subds. 1, 2; C.S.Supp. 
1924, § 218(c) (13), amended and 
enacted by Pub.Laws N.C.1927, ec. 
113.—Briley vy. Crouch, 115 F.2d 443. 
 ©.C.A.N.D. Whether the _ state of 
- North Dakota doing business as North 
- Dakota Mill & Blevator Association is 
a sovereign state which cannot’ be 
sued in its own or any other courts 
without its consent depends upon the 
proper construction of the Constitution 
ay and statutes of North Dakota and the 
decisions of its Supreme Court. Laws 
+N.D.1933, c. 191, amending Comp.Laws 


—- Supp.1925, §§ 368a1, 368a3; c. 193, §§ 
Mer 2, 8, 9: onst.N.D. § 185.—State of 
i North Dakota y. National Milling & 


~ Cereal Co., 114 F.2d 777. 
 ©.C.A.Pa. In architects’ action 
against the receiver of a Pittsburgh 
national bank to recover for preparing 
certain plans, the Pennsylvania statute 
of limitations covering actions founded 
on contract applied as interpreted by 
12 P.S.Pa. § 31; 


the state courts. 
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d 194. Janssen v. Bank of 
a’ Pittsburgh Nat. Ass’n, 115 F.2a 19. 

fh C.C.A.8.C. The Circuit Court of Ap- 
-  peals. is bound by _ interpretations 


placed on South Carolina statute by 
highest court of South Carolina.—Ber- 
ry y. Atlantic Greyhound Lines, 114 
F.2d 255. 
C.C.A.Va. The rule followed by fed- 
eral courts in determining local law, 
where constructions of state statutes 
by state judiciaries are part of the 
state law, is héld with constant refer- 
ence to the common-law rule stare 
decisis, and has effect only so far and 
in such cases as the rule stare decisis 
can operate. Judiciary Act, § 34, 28 
S.C.A. § 725.—New England Mut. 
Life Ins. Co. v. Mitchell, 118 F.2d 414. 
The construction put by a state court 
upon a statute is not a “decision” to 
be followed within the “stare decisis” 
rule unless necessary to determination 
of rights of parties before the court. 
28 U.S.C.A. § 725.—New England Mut. 
Life Ins. Co. v. Mitchell, 118 F.2d 414, 
C.C.A.Va. The law of Virginia is 
controlling in determining, in federal 
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4228.—New England Mut. Life Ins. Co. 
v. Mitchell, 178 H.2d 414." 0 0 
C.C.A.W.Va. In considering the legal 
relationship and liability of employer 
to employee and relationship of third 
party tort-feasor to employee and to 
employer, arising out of employee’s 
death in West Virginia, federal court 
must examine West* Virginia Work- 
men’s Compensation Act, and West Vir- 
ginia decisions applicable to it and to 
the principle of common-law subroga- 
tion. Code W.Va.1931, 23-1-1 et_seq.— 
Crab Orchard Improvement Co. _ Vv. 
Chesapeake & O. Ry. Co., 115 F.2d 277, 
affirming 33 F.Supp. 580. ; 
C.C.A.Wis. In action against bowling 
alley proprietor for injuries to bowler 
as alleged result of defendant’s viola- 
tion of Wisconsin Safe-Place statute, 
construction of such statute by Wiscon- 
sin courts governs in determining de- 
fendant’s liability. St.Wis.1939, §§ 
101.01(11), 101.06.—Sykes v. Bensinger 
Recreation Corporation, 117 F.2d 964. 
D.C.Cal. The construction given 
California Irrigation District Act by 
California courts is binding upon fed- 
eral District Court in California. St. 
Cal.1897, p. 267, § 40, and as amended 


St.1917, p. 768.—In re Imperial Irr. 
Dist., 38 F.Supp. 770. d 
D.C.Idaho. In libel action, decisions 


of state Supreme Court defining civil 
libel under state statute were con- 
trolling on federal court. Code Idaho 
1932, § 17-1501.—Sweeney v. Capital 
News Pub. Co., 37 F.Supp. 355. 

D.C.Idaho. The federal District 
Court, in applying state statute of lim- 
itations, adopte the interpretation 
placed on such statute by highest court 
of the state in which cause of action 
arose. Code Idaho 1932, § 5-218.—Aker 
wears Roebuck & Co., 38 F.Supp. 

4 i) 

D.C.1U. The Illinois Supreme Court 
alone can declare with final authority 
the meaning and applicability of Illi- 
nois statute—Bevins v. Prindable, 39 
F.Supp. 708. 

D.C.La. The federal court was bound 
by decisions of the Supreme Court of 
Louisiana construing state statute au- 
thorizing judicial sequestration, unless 
result would be to violate the Federal 
Constitution. Code Prac.La, arts. 274, 
283.—Buxton y. Acadian ‘Production 
Corporation, 85 F.Supp. 543. 

D.C.Mich. In passing upon a state 
statute, the Federal District Court is 
constrained to give effect to the stat- 
ute in conformity with the decisions of 
the court of last resort of such state — 
In re Edward Misch Co.’s Estate, 34 F. 
Supp. 781, affirmed 112 F.2d 1007. 

D.C.N.Y. The construction placed by 
New York courts on New York statute 
requiring filing of notice of claim 
against Westchester county and West- 
chester County Park Commission and 
service of notice of intention to sue be- 
fore civil action for damages or inju- 
ries to person or property can be 
brought against county or commission, 
is binding on federal district court. 
Laws N.Y.1922, ec. 292, as amended by 
Laws N.Y.1931, c¢. 561.—Cooper  v. 
Westchester County, 39 F.Supp. 58. 

D.C.Pa. Where interest is recover- 
able in federal court, the rate applic- 
able is the rate allowed by law on 
judgments recovered in courts of the 
state, and such rule is followed in 
condemnation cases. 41 P.S.Pa. $$ 3, 
4; 28 U.S.C.A. § 811.—U. S. v. 20.08 
Acres of Land in Harmar Tp., Alle- 
gheny County, Pa., 39 F.Supp. 421. 

D.C.8.C. An action involving inter- 
pretation of South Carolina statute was 
required to be decided in accordance 
with the law ag laid down by the Su- 
preme Court of that state. Code S.C. 
1932, § 434(4)—Hensley v. Green, 36 
F.Supp. 671. 

D.C.Tenn. The rights of a bankrupt 
to property as exempt are those given 
him by state statutes, and. federal 
courts sitting as courts in bankruptcy 
will determine exemptions according to 
those statutes, and the decisions of 
the courts of last resort of the state 
construing and applying those. stat- 
utes.—In re Isele, 33 F.Supp. 853. 


on D.C.Tex. 
posed occupat 


of carbon b 


state court that such section was an 
enlargement of the term “carbon black” 
and not a limitation upon it. Vernon’s 
Ann.Civ.St.Tex. art. 7047, subd. 45.— 
General Atlas Carbon Co. v. Sheppard, 
37 F.Supp. 51. 

D.C.Va. Decisions 
preme Court of Appeals determining 
that Virginia exemption statutes should 
be liberally construed in favor of debt- 
or were binding on Federal District 
Court in bankruptcy proceeding, in 
matter of construction of Virginia stat- 
ute exempting ‘“wages’’ owing or to be 
owing to a laboring man who is a 
householder, and the word ‘wages’ 
must be given widest scope compatible 
with reason. Bankr.Act, § 6, 11 U.S. 
C.A. § 24; Code Va.1919, § 6555, as 
amended by Acts 1938, ec. 356.—In re 
Green, 34 F.Supp. 791. 

D.C.Va. The interpretation placed on 
the Virginia notice of motion statute 
by the highest court of the state as au- 
thorizing the court on maturity of no- 
tice to fix the time when defendant is 
required to plead and making that re- 
quirement binding is of general appli- 
cation and is the “law of the state” 
within the removal statute permitting 
removal up until the time the defendant 
is required by the laws of the state to 
answer or plead, the same as if it were 
embodied in the language of the Vir- 
ginia statute. Code Va.1919, § 6046, as 
amended by Acts 1928, ec. 121; Jud. 
Code, § 29, 28 U.S.C.A. § 72.—Bolling 
v. Merchants & Business Mens Mut. 
Fire Ins, Co., 39 F.Supp. 625. 

D.C.W.Va. In action by employer 
to recover from tort-feasor whose neg- 
ligence caused death of employee 
amount required to be paid by em- 
Ployer to dependents of employee un- 
der West Virginia Workmen’s Com- 
pensation Act, decisions of West Vir- 
ginia courts construing the act were 
required to be followed. Code W.Va. 
1931, 23-1-1 et seq—Crab Orchard 
Imp. Co. v. Chesapeake & O. Ry. Co., 
33 F.Supp. 580. 3 

D.C.W.Va. The federal court will 
not substitute its judgment for that 
of the state court upon the question of 
interpretation of a state law, particu- 
larly where such law has already been 
construed by the courts of the state 
of its origin—Stevenson y. City of 
Bluefield, 39 F.Supp. 462. 


D.C.W.Va. In action to cancel cer- 
tain sewer revenue bonds issued by 
West Virginia City and to enjoin col- 
lection of sewerage service charges as- 
sessed for the purpose of liquidating 
such bonds, District court was bound 
by decisions of Supreme Court of Ap- 
peals of West Virginia upholding the 
constitutionality of statute permitting 
municipalities to issue bonds for self- 
liquidating municipal projects. 
W.Va.1933, Ist Ex.Sess., ¢. eas 
amended by Laws W.Va.1933, 2nd Px. 
Sess., ¢. 48.—Stevenson v. City of Blue- 
field, 39 F.Supp. 462. . 


Cal.App. The: uniform construction 
by California courts of the California 
statute permitting a flood control dis- 
trict to sue and_be sued is not only 
binding on the District Court of Ap- 
peal but is binding also on the federal 
courts. .$t.1915, p. 1502, § 2, subd. 2.— 
Brandenburg v. Los Angeles County 
Flood Control Dist., 114 P.2d 14. 

App.D.C. In determining whether 
stockholder of West Virginia bank 
which did business in the District of 
Columbia exclusively, was entitled to 
have double liability assessment appor- 
tioned between stockholder and _ prior 
owners of the same shares, the Circuit 
Court of Appeals is bound by decision 
of the Supreme Court of Appeals of 
West Virginia, declaring law of that 
state in relation to stockholders’ liabil- 


Laws 


of Virginia Su-- 
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_ linois had_ 
bonds and claims_ 


for which they were 
issued were invalid because claims ex- 
ceegled district’s statutory debt limit, 


a decision of a federal District Court 


iz. a dow 


ac" 


~ 


that the bonds were binding obligations 
of the school district was not ‘res 
judicata” of validity of bonds, in view 
of federal statute providing that the 
laws of the several states shall be re- 
garded as rules of decision in trials at 
common law in federal courts. Smith- 
Hurd Stats. ¢c. 113, AB Cf 225,88 
406s; 28 U.S.C.A. 725.—People ex 
rel. Leaf y. Orvis, 30 N.B.2d 28, 374 
Ill. 536. ; 

Mo. The repeal by the United States 
Supreme Court of the doctrine of Swift 
v. Tyson, which permitted federal 
courts to exercise their independent 

_judgment as to what the common law 
of a state should be, did not bind the 
United States Supreme Court to follow 
the Missouri Supreme Court’s deci- 
sion, previously overruled by the Unit- 
ed States Supreme Court, that the 
charter of Washington University ex- 
empting all property from taxation did 
not constitute a contract with the state 
within meaning of the provision of the 
Federal Constitution that no state shall 
by law impair the obligation of con- 
tracts. »s.C.A.Const, arti) 17)§ L108 
Laws 1852-53, p. 290.—Washington 
University v. Gorman, 153 S.W.2d 35. 

Wis. A construction given a state 
statute by a state Supreme Court is 
conclusive upon the Supreme Court of 
the United States.—J. 
Wisconsin Tax Commission, 298 N.W. 
186, 238 Wis. 69, 134 A.L.R. 908, con- 
forming to mandate State of Wiscon- 
sin v. J. C. Penney Co., 61 S.Ct. 246, 
311 U.S. 485, 85 L.Ed. 267, 130 A.L.R. 
1229, reversing J. C. Penney Co. v. 
Wisconsin Tax Commission, 289 N.W. 
677, 233 Wis. 286, 126 A.L.R. 1333, 
certiorari granted State of Wisconsin 
v. J. C. Penney Co., 60 S.Ct. 1076, 310 
U.S. 618, 84 L.Hd. 1392, rehearing de- 
nied 61 S.Ct. 444, 312 U.S. 712, 85 L. 
Ed. —, conforming to mandate State 
of Wisconsin v. Minnesota Mining & 
Mfg. Co., 61 S.Ct. 253, 311 US. 452, 
85 L.Ed. 274, reversing Minnesota Min- 
ing & Mfg. Co. v. Wisconsin Tax Com- 
mission, 289 N.W. 686, 233 Wis. 306, 
certiorari granted State of Wisconsin 
v. Minnesota Mining & Mfg. Co., 60 S. 
Ct. 1077, 310 U.S. 619, 84 L.Ed. 1393, 
rehearing denied 61 S.Ct. 444, 312 U. 
S.,-712, L.Ed. —, conforming to 
mandate State of Wisconsin v. F. W. 
Woolworth Ca., 61 S.Ct. 395, 311 U.S. 
622, 85 L.Bd. —, reversing F. W. 
Woolworth Co. v. Wisconsin Tax Com- 
mission, 289 N.W. 685, 233 Wis. 305, 
certiorari granted State of Wisconsin 
v. F. W. Woolworth Co., 60 S.Ct. 1076, 
310 U.S. 619, 84 L.Ed. 1393, rehearing 
denied 61 S.Ct. 444, 312 U.S. 711, 85 


L.Ed, —. 
r 8 173 
C.C.A.Pa. In determining whether 
realty held by husband and_ wife by 
entireties was properly included in 


gross estate of husband for estate tax 
purposes, the federal court is bound by 
local rules of property and hence by 
decisions of highest court of the state. 
Revenue Act of 1926, § 302(e), 26 U.S. 
C.A.Int.Rey.Code, § 811(e).—Fox v. 
Rothensies, 115 F.2d 42. 


D.C.Cal. Property and contract 
rights arising in California are to be 
determined in proceedings in federal 
court by the statutes and decisions of 
California courts of last resort.—In re 
Shyvers, 33 F.Supp. 643. Ried. 

Wash. The manner of acquisition or 
“loss of a homestead depends on law of 
state under which the right of home- 
stead is claimed, and that law as de- 
clared by a court of last resort of the 
state constitutes a ‘property rule” 
binding upon the federal courts with 
respect to homestead rights claimed in 
that state—Bonded Adjustment Co, v. 
Heden, 105 P.2d 44. 
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U.S8.Cal. An J ie ataaatery i of state 
law by an intermediate appellate state 


a) 2 Hig 
Dist. No. 18 of State of California, 


-state.—Huron 


. Penney Co. v.. 


‘reversing New York Life Ins. 


‘os. of California y. oint H 


§.Ct. 186, 311 U.S. 180, 85 L.Ed. —, 
reversing 110 F.2d 620, affirming 24 F. 
Supp. 346, certiorari granted 61 S.Ct. 
36, rehearing denied 61 S.Ct. 438. 

U.S.Idaho. In determining what is 
the law of a state, federal courts may 
look to decisions of lower state courts 
as well as to those of highest court of 

é Holding Corporation v. 
Lincoln Mine Operating Co., 61 S.Ct. 
513, reversing Lincoln Mine Operating 
Co. v. Huron Holding Corporation, 111 
F.2d 438, reversing 27 F.Supp. 720, cer- 
tiorari granted Huron Holding Corpo- 
ration v. Lincoln Mine Operating Co., 
61 S.Ct. 28. 

_U.S.Mo. Where jurisdiction rests on 
diversity of citizenship, federal courts 
must follow the decisions of intermedi- 
ate state courts in the absence of 
convincing evidence that the highest 
court of the state would decide dif- 
ferently, and that ig particularly true 
where the intermediate state court has 
determined the precise question in is- 
sue in an earlier suit between the same 
parties and the highest court of the 
state has refused review.—Stoner_ v. 
New York Life Ins. Co., 61 S.Ct. 336, 
311 U.S. 464, 85 L.Ed. —, reversing 
New York Life Ins. Co. v. Stoner, 109 
F.2d 874, certiorari granted Stoner v. 
New York Life Ins. Co., 61 S.Ct. 8, re- 
hearing denied 61 S.Ct. 609. 

Where the Kansas City Court of Ap- 
peals twice decided that evidence in 
insured’s action to recover disability 
payments under life and _ disability 
policies presented a jury question un- 
der instructions embodying test ap- 
proved by that court, it was error for 
the Circuit Court of Appeals to hold in 
effect that the evidence would not sup- 
port the trial judge’s finding in insur- 
er’s action for a declaratory judgment, 
that there was total disability unless 
convincing evidence indicated that the 
Missouri Supreme Court would decide 
differently, even though there were in 
the record a statement against inter- 
est, a deposition of insured, and the 
testimony of a physician, which were 
not in the record in the earlier cases, 
where those items of evidence were 
introduced by insured and, if any- 
thing, weakened insurer’s case, and 
apart from those items, evidence in 
the present case consisted of transcript 
of the Kansas City Court of Appeals 
before it when it wrote the opinion in 
the second appeal.—Stoner v. New 
York Life Ins. Co., 61 S.Ct. 336, 311 
U.S. 464, 85 L.Ed. —, reversing New 
York Life Ins. Co. v. Stoner, 109 F.2d 
874, certiorari granted Stoner v. New 
York Life Ins. Co., 61 S.Ct. 8, rehearing 
denied 61 S.Ct. 609. 

Where the district judge in insurer’s 
action for a declaratory judgment con- 
cerning its liability te Rey disability 
benefits under life and disability poli- 
cies applied the test for determining 
total disability approved by the Kan- 
sas City Court of Appeals to the evi- 
dence which that court twice said pre- 
sented a jury question and determined 
that the evidence established total dis- 
ability, it was error for the Circuit 
Court of Appeals to hold in effect that 
the eyidence would not support the 
finding of total disability unless con- 
vineing evidence indicated that the 
Missouri Supreme Court would decide 
differently, and it was immaterial 
that, in the earlier cases, insured had 
burden of proving total disability and 
that the courts below in the declara- 
tory judgment action assumed _ that 
insurer had burden of showing that 
total disability no longer existed.— 
Stoner v. New York Life Ins. Co., 61 
S.Ct. 336, 311 U.S. 464, 85 ales —, 
Onpava 
Stoner, 109 F.2d 874, certiorari granted 


Stoner v. New York Life Ins. Co., 61 8S.» 


Ct. 8, rehearing denied 61 S.Ct. 609. 
U.S.N.J. The highest state court is 
the final authority on state law, but 
federal courts must ascertain and ap- 
ply state law notwithstanding it has 
not been expounded by highest court 


Union Trust Co. v. Field, 60 S.Ct. 
309 U.S. 652, 84 L.Ed. 1002, rehear 
denied 61 S.Ct. 438. i 


claring and applying the state law is 
acting as an organ of the state, and its — 
determination, in absence of more con- 
vincing evidence of what state law is, 
should be followed by a fedéral court 
in deciding a state question. 28 U. 

C.A. § 725.—Fidelity Union Trust 


v. Field, 61 S.Ct, 176, $11 U.S, 169, 85 


.Ed. —, reversing Field v. Fidelity 
Union Trust Co., 108 F.2d 521, certi 
rari granted Fidelity Union Trust Co. 
Field, 60 S.Ct. 890, 309 U.S. 652 
L.Bd. 1002, rehearing denied 61 S. 
Judgment of Chancery Court of New 
Jersey, construing New Jersey statute 
relating to trust deposits in banks as — 
not having changed previous legal r 
quirements of a gift inter vivos or 
valid trust, was state “law” require 
to be applied by federal court, in ab- 
sence of contrary decision by New Je 
sey Court of Errors and Appeals. 
US: CiAn) § 256) SANT SPAR oa een 
2:29-117, 17:9—4;. N.J.S.A.Const. art: 
6, 4,—Fidelity Union Trust Co. 
Field, 61 S.Ct. 176, 311 U.S. 169, 85. 
Ed. —, reversing Field v. Fidelity U 
ion Trust Co., 108 F.2d 521, certiora 
granted Fidelity Union Trust Co. 
Field, 60 S.Ct. 890, 309 U.S. 652, 84 L. 
Ed, 1002, rehearing denied 61 S.Ct. 43: 
The decisions of the Court of Chat 
cery of New Jersey are not binding on — 
the New Jersey Court of Errors and > 
Appeals, but a uniform ruling either © 
by Court of Chancery or by the S 
preme Court of New Jersey over 
course of years will not be set aside 
by the Court of Errors and Appea! 
except for cogent and important rea- 
- N.J.S.A. 2:27-350, 2:29-117; N. 
J.S.A.Const. art. 6, § 4.-Fidelity Union ~ 
Trust. Co. v. Field, 61 S.Ct,717%6; vod 
U.S. 169, 85 L.Ed. —, reversing Field v. _ 
Fidelity Union Trust Co., 108 F.2d 621, 
certiorari granted Fidelity Union Trust 
Co. v. Field, 60 S.Ct. 890, 309 U.S. 65 
84 L.Ed, 1002, rehearing denied 61 S. 


Ct. 438. On 
The highest court of state 
is the final arbiter of what is state 
, and its pronouncement is to be 
accepted by federal courts as defining 
state law unless it has later given 
clear and persuasive indication that its © 
pronouncement will be modified, limit- — 
ed, or restricted. 28 U.S.G.A. § 725.— 
West vy. American Telephone & Tel “A 
graph Co., -61'S:Ct- £79; 311 US5 9 223 ene 
85 L.Ed. —, reversing 108 F.2d 347, — 
certiorari granted 60 S.Ct. 979, two — 
cases, 310 U.S. 618, 84 L.Ed. 1392. 
Where an intermediate state appel- 
late court rests its judgment upon rule 
of law which it announces, tederal 
court must consider such fact in as- 
certaining state law, unless it is con- — 
vineced by other persuasive data that — 
highest court of state would decide — 
otherwise, especially where’ highest 
court of state has refused to review 
the intermediate appellate court’s deci- 
sion in the same litigation that subse- — 
quently is being litigated by se eae ; 
ties in federal court. 28 U.S.C.A. § 
25.—West v. American Telephone & 
Telegraph Co., 61 S.Ct. 179, 311 U.S. 
223, 85 L.Ed. —, reversing 108 F.2d 
347, certiorari granted 60 S.Ct. 979, two 
cases, 310 U.S. 618, 84 L.Wd. 1392. 
Judgment of Ohio Court of Appeals 
holding that demand and refusal was 
an essential part of remaindermen’s 
cause of action against corporation for 
damages resulting from corporation’s 
transter of stock to life tenant without 
limitation, which judgment Ohio Su- 
preme Court had refused to review, 
was state “law’’ required to be applied 
by federal court in action between 
same parties predicated on same cause. 
38 U.S.C.A. § 725; Gen.Code Ohio, §§ 
8673-1 to 8673-22; Const.Ohio, art. 4, 
§ 6—West v. American Telephone & 
Telegraph Co., 61 S.Ct. 179, 311 U.S. : 
223, 85 L.Wd. reversing 108 F.2d _ 


ee se yy ? 


_ 347, certiorari granted 60 S.Ct. 
cases, 310 U.S. 618, 84 L.Hd. 1392. _ 
_ ©.0.A.Mo. The federal court is not 
free to reject the state rule of law 
--_ - merely because it may not have received 
the sanction of the highest state court, 
and it is duty of federal court to ascer- 
tain from all available data what the 
state law is and apply it—New York 
Life Ins. Co. v. Griesedieck, 116 F.2d 
559, certiorari denied 61 S.Ct. 809. 1 
2 In ascertaining what the state law is, 
rf lecisions of an intermediate appellate 
state court are not to be disregarded 
by federal court unless it is convinced 
other persuasive data that the high- 
st court of the state would decide 
otherwise.—New York Life Ins. Co. v.- 
Griesedieck, 116 F.2d 559, certiorari de- 
nied 61 S.Ct. 809. ; 
_ ©.C.A.Mo. In action to reinstate life 
olicies delivered in Illinois, federal 
urt considered decisions of intermedi- 
@ appellate courts of Hlinois in ap- 
plying law of that state—Mutual Life 
Ins. Co. of New York v. Heilbronner, 
Be F.2d 855, certiorari denied 61 S.Ct. 


C.C.A.N.Y. Where the Circuit Court 
' Appeals, although disagreeing with 
New York Supreme Court, Appel- 
ate Division, concerning’ view ex- 
pressed by Appellate Division on a cer- 
tain question, followed the decision, but 
ie New York Court of Appeals, on re- 
wing the decision of the Appellate 
ision, affirmed the judgment but 
carefully avoided approval of the view 
expressed on such question, and stated 
that consideration of the question was 
not necessary to disposition of the case, 


_ frey-Keeler Co., 121 F.2d 415, revers- 

‘ing 116 F.2d 842. 

.C.A.Ohio. Only declarations by 

ighest court of a state were binding 
upon Circuit Court of Appeals.—Hoche- 

cis soe vy. Maryland Casualty Co., 114 F.2d 


f -C.A.Ohio. Where there was no de- 
sion of Supreme Court of Ohio on 
precise question before Circuit Court 
of Appeals involving Ohio law, decision 
of intermediate appellate court of Ohio 
as binding on the Circuit Court of 
ij ppeals.—McCrate v. Morgan Packing 
me @oy, til, W2d 702: 
__©.C.A,Ohio. The declaration of Ohio 
eh: Court of Appeals that corporation’s 
f 4 wrongful transfer of stock to life ten- 
i ant without limitation, and life tenant’s 
_ tortious transfer of stock to bona fide 
purchaser in Massachusetts did not ef- 
fect an acceleration of remaindermen’s 
interest in stock was binding upon fed- 
ral court wherein remaindermen 
sought the same relief which they had 
sought in the Ohio court. G.L.Mass. 
(Ter.Hd.) c. 184, § 9.—West v. Ameri- 
fon Tel. & Tel, Co., 121 F.2d 142, con- 


forming to mandate 61 S.Ct. 179, 311 
S. 223, 85 L.Ed. 139, 1382 A.L.R. 956, 
reversing 108 F.2d 347, certiorari 
granted 60 S.Ct. 979, two cases, 310 
U.S. 618, 84 L.Ed. 1392. 
Where Ohio trial court’s judgment 
against corporation which was sued for 
damages resulting from corporation’s 
transfer of stock to life tenant without 
limitation was necessarily based upon 
holding that remaindermen’s interest in 
stock was accelerated, and corporation 
in Ohio Court of Appeals assigned er- 
ror to that feature of case as well as to 
the entire judgment, declaration of 
Ohio Court of Appeals that the unlaw- 
ful transfer did not constitute an ac- 
celeration of remaindermen’s interest 
was not “dictum’’ but was state “law” 
required to be followed by federal 
court.—West v. American Tel. & Tel, 
Co., 121 F.2d 142, conforming to man- 
‘date 61 S.Ct. 179, 311 U.S. 228, 85. L. 
Ed, 139, 132 A.L.R. 956, reversing 108 
F.2d 347, certiorari granted 60 S.Ct. 
ae two cases, 310 U.S. 618, 84 L.Hd. 
1 


D.C.lowa. Under the procedural rule 
declaring contributory negligence to be 
a matter of affirmative defense, the Su- 
preme Court has in effect declared the 
matter to be one of “procedure” sub- 


‘ 


my 


ze : 
xclusive pow 


c 0 exci 
tion by. Congress and r 


federal courts themselves, t is 
a matter of “substantive common la 


courts of last-resort are binding on the 
federal courts, 28 U.S.C.A. 8§ 723b, 
723¢; Federal Rules of Civil Procedure, 
rule 8(c), 28 U.S.C.A. following section 


- 723c.—Kellman vy. Stoltz, 1 F.R.D. 726. 


D.C.La. State law as determined by 
a state’s highest court must be fol- 
lowed as a rule of decision in the fed- 
eral courts.—Arab Corporation v. Bruce, 
39 F.Supp. 942.- 

D.C.Mich. The Federal District 
Court must follow decision of its cir- 
cuit court in a matter governed by 
state law, in absence of a decision by 
the State Supreme Court on the ques- 
tion.—_Schram y. Safety Iny, Co., 39 F. 
Supp. 517. 

D.C.Mo. The decision of an inter. 
mediate appellate court in Missouri is 
not binding on Federal District Court, 
but is entitled to all possible respect 
and consideration.—State of Missouri 
ex rel. and to Use of Darr v. A. B. Col- 
lins & Co., 34 sae Ae 550. 


C.C.A.Ala. Where question whether 
Alabama. incontestability statute ren- 
dered nugatory and’ prevented appli- 
eation of age adjustment clause of life 
policy had not been ruled in Alabama, 
Circuit Court of Appeals would decide 
the question as one of first impression 
in Alabama, in the light of the gen- 
eral jurisprudence on the subject, and 
of Alabama decisions on analogous 
questions. Code Ala.1923, § 8365.— 
Equitable Life Assur. Soc, of U. S. v. 
First Nat. Bank of Birmingham, 113 
F.2d 272, reversing First Nat. Bank of 
Birmingham. y. a ame Life Assur. 
Soc., 31 F.Supp. 969. 

C.C.A.Del. Until state law is found 
to be in conflict, the duty of a lower 
federal court is to follow the rules 
which the Supreme Court has promul- 
gated for its guidance.—Gallup v. Cald- 
wall 120 F.2d 90, reversing 32 F.Supp. 

ab 


gall, 

C.C.A.Fla. When state Supreme Court 
has not ruled upon precise question, 
before Circuit Court of Appeals, involvy- 
ing construction of State Constitution, 
the Circuit Court of Appeals applies 
the law as it understands it to be in 
the state.—Meredith v. Board of Public 
Instruction for Hernando County, 112 
F.2d 914. ; 


C.C.A.Fla.. The Cireuit Court of Ap- 
peals having held that mortgage fore- 
closure suit before it igs within Florida 
statute, requiring party recovering 
judgment in* suit involving invalid tax 
deed to pay adverse party amount paid 
for deed, taxes paid on land conveyed, 
and value of permanent improvements 
made thereon by deed holder, must as- 
sume duty, which would be imposed on 


‘Florida Supreme Court if case were 


before it, to state proper interpretation 
of such statute. Comp.Gen. Laws Fla. 
1927, § 1026.—Holliday vy. Wade, 117 
F.2d 154, vacating Holliday v. Mangels, 
33 F.Supp. 471. 

.C.C.A.Ky. In absence of decision of 
highest state court on the precise ques- 
tion involved, Circuit Court of Appeals 
exercised an independent judgment in 
determining the law applicable in bank- 
ruptecy proceeding, based on applicable 
principles of state law.—Hgyptian Sup- 
ply Co. v. Boyd, 117 F.2d 608. 

C.C.A.Mo. A membership certificate 
issued by a fraternal benefit society or- 
ganized under the laws of Ohio was to 
be construed by federal court in Mis- 
souri according to the decisions of 
Ohio, but where neither the courts of 
Ohio nor the courts of Missouri had 
construed particular provision as ap- 
plied to the particular facts, the federal 
court would exercise its own judgment 
in construction of the provision.—Order 
of United Commercial Travelers of 
America v. Sevier, 121 F.2d 650. 

C.C.A.Neb. Where direct expression 
by an authorized state tribunal is lack- 
ing, it is the duty of a federal court, 
in dealing with matters of common law 
or statute, to have regard for any per- 
suasive data available, such as compel- 
ling ingerences or logical implications 


with respect to which decisions of state 


A. Where state — 
Court has not passed directly | 
tions presented to Circuit Court o 
peals, such court will exercise 


pendent judgment in determintae state 


Jaw respecting issues presented therein 
on basis of whatever principles of state 
law are applicable—Princess Garment 
Co. v. Fireman’s Fund Ins. Co. of San 
Francisco, Cal., 115 F.2d 380. 

C.C.A.Ohio. _Where Ohio courts had 
not construed Ohio statute, Circuit 
Court of Appeals was left to its own 
view of the statute. Gen.Code Ohio, § 
9394.—Doethlaff v. Penn Mut. Life Ins. 
Co., 117 F.2d 582. : 

C.C.A.8.D. The Circuit Court of Ap- 
peals must hold, in accordance with 
doctrine announced in federal courts, 
that equity of surety on bond of one 
contracting with state of South Dakota 
to construct highway in amount of 
percentage retained by state under con- 
tract is superior to that of bank, to 
which contractor assigned deferred con- 
tract payments as security for loan 
of moneys used in payment of claims 
against contractor, in absence of South 
Dakota Supreme Court decision on such 
matter or relevant South Dakota stat- 
utes other than one merely recognizing 
surety’s right of subrogation for re- 
imbursement. SDC 26.0210-26.0212.— 
Seaboard Surety Co. v. First Nat, Bank 
eee Co. in Sioux Falls, 121 F.2d 
288. >a: : 

C.C.A.Tenn. Where there were no 
state court decisions exactly in point 
on question of coveraee of automobile 
liability policy, the Circuit Court of 
Appeals exercised its independent judg- 
ment. in determining the law with re- 
spect to issues presented, based upon 
whatever principles of state law were 
applicable—Maryland Casualty Co. v. 
Cassetty, 119 F.2d 602. 

C.C.A.Va. In ascertaining applicable 
state law, federal court should consid- 
er court decisions and other available 
sources of local law, and apply deci- 
sions in light of stare decisis rule and 
its limitations, but need not speculate 
on how state court might decide the 
question if it has not already decided 
it, ‘nor surrender its own judgment 
about local law on account of dicta or 
other chance expressions of judges of 
local courts. 28 U.S.C.A. § 725.—New 
England Mut. Life Ins. Co. v. Mitchell, 
118 F.2d 414. 

Where there has been no decision by 
state court on the precise question of 
state law before federal court, federal 
court should consider the question in 
light of the common law of the state, 
with a view of reaching the decision 
which reason dictates, and with the 
faith that local court will reach the 
same decision when the question comes 
before it, and should not base decision 
upon dicta or upon speculation as to 
what the local court might decide in 
the light of dicta—New England Mut. 
Life Ins. Co. vy. Mitchell, 118 F.2d 414. 


C.C.A.W.Va. Where there was no 
direct authority in the state where em- 
ployee’s death occurred denying em- 
ployer the right of subrogation against 
third party tort-feasor, federal court 
was required cto examine decisions in 
other peed ons and the principles 
governing common-law subrogation.— 
Crab Orchard Improvement Co. vy. 
Chesapeake & O. Ry. Co., 115 F.2d 277, 
affirming 33 F.Supp. 580. 

D.C.Conn. A state is not without law 
save as its highest court hag declared 
it, and federal court in every case must 
ascertain from all available data what 
the state law is.—Huss vy. Prudential 
Ins. Co. of America, 37 F.Supp. 364. 


Analogous decisions are a reasonably ~ 


satisfactory basis for conclusion by fed- 
eral court concerning state law, and 
court may follow such decisions not- 
withstanding absence of authoritative 


state decision directly in point and de-- 


cision of United States Supreme Court 
to the contrary.—Huss vy. Prudential 
Ins. Co. of America, 37 F.Supp. 364, 
D.C.Mo, In applying law of forum 
to determine place of contracting of 
insurance policy, federal District Court 
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in Missouri was required to apply per- 
tinent rulings, if any, of the highest 
court of the state of Missouri, and if 
there were no Missouri authority on 
the subject involved, the law as an- 
nounced by the federal Circuit Court 
of Appeals for the ‘circuit including 
the Missouri district would control.— 
Bowen v. New York Life Ins. Co., 33 
. F.Supp. 705. 

D.C.Mo. The Federal District Court 
must interpret Missouri statutes requir- 
ing interpretation, in absence of any 
interpretation placed on such statutes, 
by highest court of Missouri.—State of 
Missouri ex rel. and to Use of Darr 
y. A. B. Collins & Co., 34 F.Supp. 550. 

D.C.N.Y. Where there has been no 
construction of state statutes by high- 
est court of the state, federal court 
should follow construction of such stat- 
utes by other state courts.—Loughman 
y. Pitz, 36 F.Supp. 302, i 

D.C.Va. In absence of Virginia au- 
thorities applicable to case, federal 
District Court in Virginia was required 
to have recourse to general law and its 
own conclusions as to reason and prin- 
ciple-—Combs v. Equitable Life Ins. 
Co. of Iowa, 34 F.Supp. 1002. 
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U.S.Mo. A judgment of the Supreme 
Court of Kansas that city in its pro- 
prietary capacity had power to expend 
money in securing tenants for produce 
market was not reviewable by the Su- 
preme Court of the United States on 
appeal from judgment of federal Dis- 
trict Court enjoining alleged violations 
of the Elkins Act, but even if the state 
Supreme Court had considered the 
city’s aetion from standpoint of the 
Hlkins Act, its judgment would not 
conclude the Supreme Court of the 
United States but would leave that 
court with duty to determine finally 
the effeet of the city’s action in light 
ef the Elkins Act. Elkins Act, § 1(1), 
49 U.S.C.A. § 41(1).—Union Pac. R. Co. 
v. U. 8. 61 S.Ct. 1064, 313 U.S. 450, 85 
L.Ed. modifying U. S. v.. Union 
Pac. R. Co., 32 F.Supp. 917 and 34 F. 


Supp. 4. ( 

C.C.A.11l. Liability for interest on a 
national bank stock assessment must be 
determined by decisions of federal 
courts, and is not controlled by state 
court’s construction of state statutes 
which impose a liability on holders of 
stock in closed, insolvent state banks. 
12 U.S.C.A. § 64.—Garvy v. Wilder, 121 
F.2d 714. 

D.C.Colo. Interpretations by highest 
courts of the several states of local un- 
employment compensation acts should 
be persuasive in the solution of ques- 
tions arising under the Social Security 
Act, bearing in mind the slight differ- 
ences. in phraseology.' Social Security 
Act § 1 et seq., 42 U.S.C.A. § 301 et seq. 
—Richlow Mfg. Co. v. Nicholas, 38 F. 
Supp. 864. 

D.C.lowa. When a question of fed- 
eral procedure arises in a federal court, 
it is a “federal question” to be deter- 
mined by that court unruled by any 
decision of a state court or state law. 
—Kellman vy. Stoltz. 1 F.R.D. 726. 

D.C.Mont. In an action by the Unit- 
ed States in a federal district court to 
enforce a construction contract in re- 
spect to its property rights, federal 
statutes and decisions were controlling. 
—U. S. vy. Grogan, 39 F.Supp. 819. 

D.C.Okl. The nature of the cause of 
action granted by provision of the 
Sherman Anti-Trust Act for recovery 
of treble damages for. violation of the 
anti-trust laws is te be determined by 
federal decisions. Sherman Anti-Trust 
Act § 7, 15 U.S.C.A. § 15.—Momand vy. 
Twentieth-Century Fox Film Corpora- 
tion, 37 F.Supp. ‘ 

D.C.Okl. Judgments, decrees and 
decisions cannot divest rights of those 
who are not brought under the juris- 
diction of the court, and particularly 
decisions of state courts are not bind- 
ing on federal courts where they im- 
pair contract rights in violation of the 


Sea, 


United States Constitution. U.S.C.A. 
Const. art. 1, § 10.—City of Clinton, 
Okl., ex rel. Schuetter, v. First Nat. 


Bank in Clinton, Okl, 39 F.Supp. 909. 
A decision of Oklahoma - Supreme 
Court, in mandamus action affecting 
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the same subject matter as was in- 
volved in Federal District Court action 
to foreclose lien of street improvement 
assessments, would not be binding on 
federal district court, where question 
presented to Oklahoma Supreme Court 
had become moot, and a violation of 
the Federal Constitution. was involved 
in the Federal District Court action.— 
City of Clinton, Okl., ex rel. Schuetter, 


v. First Nat. Bank in Clinton, Okl., 39 
F.Supp. 909. 


33] 

U.S.Ark. In action for recovery of 
assessment against National Bank 
stockholder, state statute of limitations 
was applicable. Pope’s ig.Ark., § 
8928.—Rawlings v. Ray, 61 S.Ct. 473, 
reversing Futrall vy. Ray, 111 F.2d 695, 
certiorari granted Rawlings v. Ray, 61 
S.Ct. 45. 

C.C.A.Il]. In action for recovery of 
interest on assessment against holders 
of stock in defunct national bank lo- 
cated in Illinois, Illinois statute of 
limitations is applicable. 12 U.S.C.A. § 
64; Smith-Hurd Stats.Ill. ce. 83, § 16.— 
Garvy v. Wilder, 121 F.2d 714. 

The question regarding time when 
assessments against national bank 
stockholders under National Banking 
Act accrued is a ‘federal question”. 
12 U.S.C.A. § 64.—Garvy v. Wilder, 121 
F.2d 714. 

€.C.A.Mo. An action to enforce stat- 
utory double liability of joint-stock 
land bank stockholder is in equity and 
is brought to enforce equitable rights, 
as respects applicability of statute of 
limitations. Federal Farm Loan Act : 
16, 12 U.S.C.A. § 812; Mo.St.Ann. § 
860, 862, 877, 879, pp. 1136, 1148, 1164. 
—Ball v. Gibbs, 118 F.2d 958. 

An equitable action in Missouri Fed- 
eral District Court to enforce statutory 
liability of joint-stock land bank stock- 
holder was barred by Missouri stat- 
utes of limitations though not barred 
by laches, if such statutes would bar 
a like action in Missouri courts, Fed- 
eral Farm Loan Act § 16, 12 U.S.C.A, 
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§ 812; Mo.St.Ann. §§ 860, 862, 877, 
879, pp. 1136, 1148, 1164.—Ball v. 
Gibbs, 118 F.2d 958. 

C.C.A.N.Y. Since there is no federal 


statute limiting the time to bring an 
action to enforce the liability of stock- 
holders of national banks, state stat- 
utes of limitation are applicable; 12 
U.S.C.A. § 64.—Downey vy. Palmer, 114 
F.2d 116, reversing 32 F.Supp. 344. 

C.C.A.N.C. Whether partial pay- 
ments on national bank stock assess- 
ment tolled the running of North Caro- 
lina statute of limitations was to be 
determined according to the law of 
North Carolina and the decisions of 
the North Carolina Supreme Court, 
C.S.N.C. § 441, subds. 1, 2; C.S.Supp. 
N.C.1924, § 218(c) (13), amended and 
re-enacted by Pub.Laws N.C.1927, «¢. 
113.—Briley v. Crouch, 115 H.2d 443. 

C.C.A.Pa, In architects’ action 
against the receiver of a Pittsburgh 
national bank to recover for preparing 
certain plans, the Pennsylvania statute 
of limitations covering actions founded 
on contract applied as interpreted by 
the state courts. 12 P.S.Pa. § 31; 
U.S.C.A. § 194.—Janssen vy. Bank of 
Piftsburgh Nat. Ass’n, 115 F.2d 19. 

In architects’ action against the re- 
ceiver of a Pittsburgh national bank 
to recover for preparing certain plans, 
the Pennsylvania rule that the Penn- 
sylvania statute of limitations covering 
actions founded on contract may not 
be raised as a defense in actions be- 
tween the trustee and cestui que trust 
of an express trust was applicable. 12 
Pp SiPacr Su ols h2- UES. ClAS 194.— 
Janssen v. Bank of Pittsburgh Nat. 
Ass’n, 115. F.2d 19. 

D.C.La. Where cause of action is 
based. on common law and is transitory 
in character, the laws of state where 
action arose do not determine the rem- 
edies applicable, and in a common law 
action for tort, which occurred in one 
state, brought in a federal court of 
another, the plaintiff cannot invoke the 
statute of limitations of the former 
state and in such an instance it is the 
lex fori that governs.—Tinsley v. Mills, 
86 F.Supp. 621. ; 

D.O.Pa, Although equity persistent- 
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ly follows the analogy of statute of , 
limitations, it is not definitely bound 
thereby, and a federal court of equity | 
might disregard a state limitation stat- 
ute where there are exceptional cir- 
cumstances which would make its ap- 
plication wholly inequitable.—Overfield 
Morus Corporation, 39 F.Supp. 


App.D.C. The liability, if any, of a 
stockholder of a closed bank which 
was incorporated in Arizona was re- 
quired to be determined by the provi- 
sions of the Arizona Constitution and 
statutes, and the cause of action of a 
receiver appointed by the Comptroller 
of the Curreney to enforce the liability 
was subject to the Arizona statute of 
limitations. Rev.Code Ariz.1928, § 227; 
Const.Ariz. art. 14, § 11.—Moran v. 
Cobb, 120 F.2d 16. 
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U.S.Cal. Judgment of California Dis- 
trict Court of Appeal, that building 
contract clause for liquidated damages _ 
in case of delay in completion was in- 
applicable to delay after contractor’s 
abandonment of work under the con- 
tract, was not “dictum’’, but was state 
“law” required to be followed by fed- 
eral court in absence of contrary de- 
cision of California Supreme Court.— 
Six Cos. of California v. Joint Highway 
Dist. No. 13 of State of California, 61 
S.Ct. 186, 311 U.S. 180, 85 L.Ed. y 
zeversine 110 F.2d 620, affirming 24 F, 
Supp. 346, certiorari granted 61 S.Ct. 
36, rehearing denied 61 S.Ct. 438. 

U.S.Ohio In action to compel corpo- 
ration to restore remaindermen’s rights 
in shares of stock in the corporation 
which had transferred the stock to life 


tenant without limitation, state “law’’, 


which defined nature and extent of re- 
maindermen’s rights, consisted of ju- 
dicial decisions of state courts as well 
as statutes. 28 U.S.C.A. § 725.—West 
v. American Telephone & ‘Telegraph 
Co., 61 S.Ct; 179, 311 U.S. 228, 85 L.wd: 
—, reversing 108 F.2d 347, certiorari 
granted 60 S.Ct. 979, two eases, 310 
U.S. 618, 84 L.Ed. 13892. 

C.C.A.1. The nature and extent of a 
beneficiary’s interest in testamentary 
trust are determined by state law, and 
the decision of a competent state court 
is conclusive as to the validity of such 
interest as respects taxability of such 
interest as income under the Internal 
Revenue Act. Revenue Act 1934, §§ 
161, 162, 26 U.S.C.A. Int.Rev.Acts, page 
725.—Plunkett v. Commissioner of In- 
ternal Revenue, 118 F.2d 644. 

The right of a beneficiary to income 
of testamentary trust is a “property 
right” the extent of which is to be 
determined by state court, as respects 
taxability of income under Internal 
Revenue Act. Revenue Act 1934, §§ 
161, 162, 26 U.S.C.A. Int.Rev.Acts, page 
725.—Plunkett v. Commissioner of In- 
ternal Revenue, 118 F.2d 644. 

C.C.A.2.. Whether management of 
real estate for profit was “engaging in 
business’? within meaning of the Rey- 
enue Act is a federal question which 
cannot be controlled by state decisions. 
Revenue Act 1926, § 302(e), 26 US. 
C.A. Int.Rev.Acts, p. 227.—Pinchot v. 
Commissioner of Internal Revenue, 113 
F.2d 718. 

C.C.A.Cal. The Circuit Court of Ap- 
peals must follow decisions of courts 
of state wherein insurance contract was 
made on question of insurance broker’s 
authority to effectuate cancellation of 
Boney carer leree v. De Veuve, 113 F.2d 

C.C.A.Cal. In determining whether 
supplemental complaint in California 
court to determine right to oil royal- 
ties created a new cause of action so as 
to preclude application of lis pendens 
doctrine, federal court was required to 
follow decisions of the California state 

Code Civ.Proc.Cal, § 1908, 
. 2—General Petroleum Corpora- 
tion of California v. Dougherty, 117 F. 


2d 529, modifying Dougherty v. Gen- 
eral Petroleum Corporation of Cali- 
fornia, 28 F.Supp. 979. 

C.C.A.Cal. In action against seller 


of hot water bag for injuries sustained 
by 14-day old baby when scalded by 
hot water leaking from bag, brought in 
federal court, where transaction oc- 


_ curred in California, decision of Court 
of Appeal of California on question 
whether a vendor who sold goods man- 
ufactured by another was obligated to 
inspect goods to determine whether 
they were defective was binding on Cir- 
cuit Court of Appeals.—Sears, Roebuck 
& Co. v. Marhenke, 121 F.2d 598. 
€.C.A.Fla. In action by holders of 
- Bverglades Drainage District bonds 
for injunctive relief against enforce- 
- ment of Florida statutes which were 
alleged to have impaired unconstitu- 
tionally the bond contract, what the 
bond contract was, and whether at- 
tacked statutes as construed by Flor- 
t ida Supreme Court impaired obligation 
of bond contract, were federal ques- 
tions on which federal courts would 
_ make their own judgment, inclining te 
agreement with the state court in 
_ doubtful matters. Acts Fla.1929, c. 
- 13633; Acts Fla.1931, ec. 14717; Acts 
- Fla.1937, c. 17902.—Cone v. Rorick, 112 
_ F.2d. 894. 
 €.C.A.I1l. The Circuit Court of Ap- 
_ peals was not bound by decisions of 
state courts concerning admission of 
proof of former conviction to prove 
ack of character with respect to de- 
_ fendant’s credibility as a witness in a 


criminal case——U. S. vy. Waldon, 114 
AS ‘F.2d 982. 
— ©.C.A.011. In determining whether 
an incorporated Illinois investment 


a 


: company was a necessary party to an 
equitable action commenced against 
company and its stockholders in feder- 
al District Court in Illinois to recover 
upon guaranties executed by company, 
Circuit Court of Appeals could not 
concern itself with statutes and deci- 
sions of states other than I[llinois.— 
Reconstruction Finance Corporation v. 
_ Teter, 117 F.2d 716. 

>? C.C.A.Ind. In determining whether 
__insured’s death by sunstroke was result 
of bodily injury effected solely through 
_ external, violent, and accidental means 
within double indemnity provision of 
life policies, federal court in Indiana 
was controlled by decision of the ques- 
_ tion by courts of Indiana.—Wiecking v. 
 Pheenix Mut. Life Ins. Co. of Hart- 
meetord, ‘Conn., 116 F.2d 90. 

_  - ~-€.C.A.Ind. In determining validity 
of oil and gas lease covering’ Indiana 
land, federal court was guided by de- 
cisions of Indiana courts.—Maier v. 
A Continental Oil Co., 120 F.2d 237. 

} C.C.A.Iowa In action in federal court 
in Iowa involving construction of a re- 
insurance policy, a decision of the 
‘United States Supreme Court was not 
controlling on a question of Iowa law. 
—Fischer v. Excess Ins. Co. of Ameri- 
ate F.2d 755, affirming 31 F.Supp. 


C.C.A.Kan. In action for breach of 
contract relating to refunding of in- 
debtedness of city in Florida, ruling 
of Florida Supreme Court, in another 

ease, that a contract essentially the 
same was invalid, was_ controlling — 
City of Vero Beach y. Rittenoure Inv. 
' Co., 113. F.2d 269. 

C.C.A.Kan, 


a In beneficiary’s action on 
life policy, 


applicable decisions by 
_state’s highest court regarding matters 
Ag) of substantive law were binding on 

 Cireuit Court of Appeals.—Columbian 
Nat. Life Ins. Co. of Boston, Mass., v. 
Rodgers, 116 F.2d 705, certiorari denied 
Columbian Nat. Life Ins. Co. v. Rod- 
gers, 61 S.Ct. 838. 

C.C.A.Mich. Where decisions of 
Michigan Supreme Court were con- 
cerned with questions closely analogous 
to question regarding interest raised in 
ease before Circuit Court of Appeals 
and where none of the Michigan deci- 
sions had been overruled, the Circuit 
Court of Appeals could not disregard 
them upon the theory that they were 
inconsistent with adjudications of ques- 
tions in later cases somewhat similar, 
—Grand Trunk Western R. Co. v. H. 
W. Nelson Co., 118 F.2d 252, denying 
rehearing 116 F.2d 823. 

C.C.A.Mich. Findings by state court 
that particular projects of drain dis- 
tricts were primarily sewers rather 
than drains, and hence illegal, were 
strongly persuasive on federal court in 
determining nature of the projects, 
and finding that the projects were pri- 
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standing decision of state court that 
separate project having similar features 
was primarily a drain.—Bloomfield 
Village Drain Dist. v. Keefe, 119 F.2d 


157: ; 

The holding of Michigan courts that 
drain commissioners had no jurisdic- 
tion to issue bonds or obligate drain 
district for project of constructing 
sewers rather than drains was a’ “‘con- 
clusion of law” and binding upon fed- 
eral court in action on such bonds.— 
Bloomfield Village Drain Dist. v. Keefe, 
119.-F.2a 157: 

C.C.A.Miss. The decision of Supreme 
Court of Mississippi, in switchman’s 
action against railroad for damages 
for wrongful discharge contrary to 
contract between railroad and train- 
men’s union, reversing a judgment for 
the railroad and remanding the case, 
was not conclusive of issues upon sub- 
sequent removal of case to federal 
court, where decision was not a final 
adjudication, and Mississippi Supreme 
Court does not regard itself as bound 
upon a second appeal if satisfied it 
decided law wrongly on the first. Rail- 
way Labor Act, as amended, 45 U.S. 
C.A. § 151 et seq.—Illinois Cent. R. Co. 
v. Moore, 112 F.2d 959. ° 

C.C.A.Miss. A collective agreement 
between employees of interstate rail- 
road and their employer is not a local 
‘matter as to whose nature and appli- 
cation decisions of state supreme court 
are binding on federal courts, but, be- 
cause of subject matter and of federal 
legislation touching it, a federal court 
is bound to exercise an independent 
judgment and Supreme Court of Unit- 
ed States has final authority, and de- 
cisions of Supreme Court of state in- 
volved are entitled to no greater con- 
sideration than those of courts of other 
states. Railway Labor Act, as amend- 
ed, 45 U.S.C.A. § 151 et seq.—lIllinois 
Cent. R. Co. v. Moore, 112 F.2d 959. 


C.C.A.Mo. Where District Court ren- 
dered judgment for insurance company 
on ground that there was a failure of 
proof that soliciting and _ collecting 
agent was a servant of company acting 
within scope of his employment at 
time of accident in which insurance 
prospects riding as agent’s guests were 
injured and that there was failure to 
prove that company’s assistant mana- 
ger directed agent to get prospects in 
his automobile and sell them insur- 
ance, or that manager had any au- 
thority from company to give agent 
such direction, or that agent was under 
duty to obey such direction if it were 
given, sole question on appeal was 
whether district court’s conclusions 
were proper as determined by the com- 
mon law of Missouri in which state 
accident happened.—Gosney v. Metro- 
politan Life Ins, Co., 114 F.2d 649. 


C.C.A.Mo. In insurer’s declaratory 
judgment action to ‘determine liability 
for double indemnity following death 
of insured, a resident of Missouri, the 
law of Missouri was to be applied in 
determining the issues. Jud.Code § 
274d, 28 U.S.C.A. § 400.—New York 
Life Ins. Co. v. Griesedieck, 116 F.2d 
559, certiorari denied 61 S.Ct. 809. 

C.C.A.Mo. membership certificate 
issued by a fraternal benefit society or- 
ganized under the laws of Ohio was to 
be construed by federal court in Mis- 
souri according to the decisions of 
Ohio, but where neither the courts of 
Ohio nor the courts of Missouri had 
construed particular provision as_ap- 
plied to the particular facts, the federal 
court would exercise its own judgment 
in construction of the provision.—Order 
of United Commercial Travelers of 
America v. Sevier, 121 F.2d 650. 


C.C.A.N.J. In action by insured’s 
wife as beneficiary under accident pol- 
icy to recover face amount thereof and 
as administratrix of insured’s estate 
to recover weekly benefit payments for 
insured’s disability from date of ac- 
cident to date of his death less amount 
previously paid, in determining wheth- 
er plaintiff was estopped because of 
representations made by New Jersey 
insured in his lifetime, federal court 
was bound by decisions of courts of 
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marily sewers was warranted, notwith- — 


’ policy, 


C.C.A.N.J. Where accident involving 


tion in federal court to hold carrier 
liable on ground that relationship be- 
tween carrier and driver was that of 
master and servant, 
able to those in the case had been crys- 
tallized into judicial rule in New Jer- 
sey, that rule governed in the federal 
court.—Venuto v. Robinson, 118 F.2d 


679. 

C.C.A.Ohio. In automobile occupant’s 
action for injuries sustained in Ohio, 
decisions of Ohio courts were con- 
trolling on question whether Federal 
District Court committed prejudicial 
error in permitting jury to pass on 
question of contributory negligence.— 
eecRe ts v. Morgan Packing Co., 117 F. 
2d 702. 

©.C.A.Pa. A United States court wil) 
follow rule laid down by highest court 
of state in determining whether con- 
tract is governed by laws of place 
where it was made and is to be per- 
formed or by law of forum, and also 
on question whethere contract is con- 
trary to public policy or statutes otf 
state—Breslin v. National Surety Co., 
114 F.2d 65. 

C.C.A.Va, The statutory adoption by 
state of Virginia of the ‘‘gross negli- 
gence doctrine’ as applied to automo- 
bile guest cases requires that federal 
court, in which action by guest for in- 
juries sustained in Virginia is brought, 
follow decisions of the state courts ap- 
plying such doctrine, irrespective of 
the federal court’s views as to the cor- 
rectness of, or the policy manifested in 
such decisions. Code Supp.Va.1938, § 
2154(232).—Mayer v. Puryear, 115 F. 
2d 675. j 

C.C.A.Va. In action on Virginia life 
federal court was bound by 
Virginia decisions.—Combs v. Hquitable 
Life Ins. Co. of Iowa, 120 F.2d 432, af- 
firming 34 F.Supp. 1002. 

©.C.A.W.Va. In considering the legal 
relationship and liability of employer 
to employee and relationship of third 
party tort-feasor to employee and to 
employer, arising out of employee’s 
death in West Virginia, federal court 
must examine West Virginia Work- 
men’s Compensation Act, and West Vir- 
ginia decisions applicable to it and to 
the principle of common-law subroga- 
tion. Code W.Va.1931, 23-1-1 et seq.— 
Crab Orchard Improvement Co. vy. 
Chesapeake & O. Ry. Co., 115 F.2d 277, 
affirming 33 F.Supp. 580. ‘ 

C.C.A.W.Va. The federal courts are 
not bound by decisions of state courts 
as to sufficiency of evidence to take an 
automobile collision case to the jury.— 
Crockett v. U. S., 116 F.2d 646. 

D.C.Ark. In determining whether a 
separable controversy was presented in 
complaint against nonresident gas com- 
pany and resident employee for inju- 
ries to pedestrian who fell in depres- 
sion in street where employees had laid 
a pipe, decisions of Arkansas where 
accident occurred governed.—Hoge vy. 
Fort Smith Gas Co., 37 F.Supp. 71. 

D.C.Cal. A decision of California 
District Court of Appeal, rehearing of 
which was denied by California Su- 
preme Court, was required to be re- 
garded by federal court as the deci- 
sion of the highest court of California. 
—In re Shyvers, 33 F.Supp. 643. 

D.C.Cal. Property and contract 
rights arising in California are to be 
determined in proceedings in federal 
court by the statutes and decisions of 
California courts of last resort.—In re 
Shyvers, 33 F.Supp. 643. 

D.C.La. Where the Supreme Court 
of Louisiana construed an act of sale 
and held that a deed on its face showed 
that grantor did not reserve or retain 
the interest upon which corporate 
plaintiffs predicated their right to 
prosecute an action to be declared tbe 
owners of certain land under mesne 
conveyances from the heirs of grantor 
and his wife, action was dismissible on 
defendants’ motions to dismiss on 
grounds that plaintiffs were without 
any interest to prosecute action, and 


truck owned by driver occurred in | 
New Jersey, and it was sought by ac- | 


if facts compar- | 
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; failed to- a case upon 
hich relief could be granted.—Arab 
: _ Corporation v. Bruce, 39 F.Supp. 942. 


D.C.Mass.. Complaint in action for 
an accounting against administrator de 
bonis non with will annexed, adminis- 
trator’s sureties and others, was to be 
read in the light of the laws of Massa- 
chusetts under which bond was given 
in order to understand its purport. G. 
L.(Ter.Ed.) Mass., c. 191, § 15, c. 215% 
§ 3.—Ellis v. Stevens, 37 F.Supp. 488. 
D.C.Mich. In action in United States 
District Court in Michigan to enforce 
payment of note, District Court was 
bound by applicable decision of Michi- 
gan Supreme Court.—Schram y. Wel- 
ton, 35 F.Supp. 889. 
_ D.C.Minn. State decisions determin- 
ing rights accruing to chattel. mortga- 
gee were required to be followed by 
federal court in mortgagee’s action for 
conversion of mortgaged property.—U. 
S. v. Rogers & Rogers, 36 F.Supp. 79. 
D.C.Mo. In applying law of forum 
to determine place of contracting of 
insurance policy, federal District Court 
in Missouri was required to apply 
pertinent rulings, if any, of the high- 
est court of the state of Missouri, and 


if there were no Missouri authority on 


the subject involved, the law as an- 
nounced by the federal Circuit Court 
of Appeals for the circuit including 
the Missouri district would contro].— 
Bowen y. New York Life Ins. Co., 33 
F.Supp. 7065. 

D.C.Mo. The Missouri rule, that stat- 
utory dissolution of a Missouri corpo- 
ration not filing annual registration re- 
port and anti-trust affidavit is ipso fac- 
to effective, is binding on Federal Dis- 
trict Court. Mo.St.Ann. §§ 4618, 4614, 
4619, 4621, pp. 2047, 2049, 2050.—State 
of Missouri ex rel. and to Use of Darr 
v. A. B. Collins & Co., 34 F.Supp. 550. 

D.C.Or. In determining rights of 
United States under contract with lo- 
cal irrigation district in Oregon, the 
law of water enunciated by Oregon Su- 
preme Court prevails, notwithstandin 
alleged conflict with decision of Unite 
States Supreme Court. O.C.L.A. § 116- 
401.—U. S. v. Warmspring§ Irr. Dist., 
38 F.Supp. 239. — 

D.C.Pa. In action in federal court 
in Pennsylvania for injuries sustained 
by department store patron in_ fall 
down stairway, as alleged result of 
owner’s negligence in failing to re- 
move mud and water deposited by 
eustomers on rainy afternoon, applica- 
ble Pennsylvania decisions requiring 
notice of the foreign substance, ac- 
tual or constructive to store owner as 
basis for liability, were controlling, 
under doctrine of Erie Railroad v. 
Tompkins, 304 U.S. 64, 58 S.Ct. 817, 
82 L.Ed. 1188, 114 A.L.R. 1487, and 
cases not purporting to follow Penn- 
sylvania decisions were not determina- 
tive of the rules of law to be included 
in charge to jury.—Taudte v. Snell- 
enburg, 34 F.Supp. 115. q 

D.C.Pa. In action by receiver of na- 
tional bank ‘in Pennsylvania to recover 
interest payments which bank acting as 
trustee for bondholders made to bond- 
holders out, of its own funds after 
mortgagor’s default, ederal District 
Court was bound by Pennsylvania deci- 
sions upon facts not distinguishable 
from those presented in instant action. 
—Adams vy. Reading Trust Co., 34 F. 
Supp. 944. 

D.C.S.C. Where written sale con- 
tracts sued on were consummated in 
North Carolina, motion to strike second 
counterclaim in reference to fraudulent 
inducement of contract on ground that 
allegations thereof were immaterial and 
impertinent to any existing claim of de- 
fendant, in view of the’fact that defend- 
ant had not rescinded the contracts but 
was seeking to recover damages for 
their breach was to be determined ac- 
cording to the substantive law of North 
Carolina. Federal Rules of Civil Pro- 
cedure, rule 12(f), 28 U.S.C.A. follow- 
ing section 723c.—Parks-Cramer Co. v. 
Mathews Cotton Mills, 36 F.Supp. 236. 

D.C.S.C. Where, under controlling 
North Carolina law, buyer could not 
treat sale contract as valid for purpose 


‘ of recovering damages thereon and at 


pertinent, in view of fact that defend- 
ant had not rescinded but was seeking 
to recover damages for breach of con- 
tract, was proper procedure. Federal 
Rules of Civil Procedure, rule 12(f), 28 
U.S.C.A. following section 723¢c.—Parks- 
Cramer Co. v. Mathews Cotton Mills, 36 
F.Supp. 236. 

D.C.Wis. In determining whether 
amount awarded by jury for pain and 
suffering of deceased is excessive, Dis- 
trict Court of United States for Bastern 
District of Wisconsin must be guided 
by determination of Wisconsin Su- 
preme Court as to proper allowance 
under somewhat similar circumstances. 
—Meissner v. Papas, 35 F.Supp. 676. 

D.C.Wis. Where the Supreme Court 
stated that, because the acts complain- 
ed of by an employer occurred in Wis- 
consin, the law of that state governed 
the substantive rights of the parties, 
the Wisconsin statutory definition of a 
‘labor dispute’ was controlling. St. 
Wis.1939, § 103.62(3).—H. G. Shinner 
& Co. v. Lauf, 36 F.Supp. 709. 

App.D.C. The common-law rule en- 
forced in federal courts is that where 
judgment is joint all parties must join 
in the appeal, and where judgment is 
severable, parties may appeal separate- 
ly without affecting interests of non- 
appealing parties.—Swofford y. Inter- 
national Mercantile Marine Co., 113 F. 
2d 179. 
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C.C.A.Il]. The {llinois statutory pro- 
vision imposing as a condition prece- 
dent to the creation of the right of 
condemnation an attempt to purchase 
land is a matter of substantive law and 
goes to the existence of the cause of 
action, and it is not a procedural rule 
by which, under the Conformity Act, 
the District Court was bound in a 
condemnation proceeding by the United 
States. Conformity Act, 28 U.S.C.A. § 
724.—U. S. v. Meyer, 113 F.2d 387. 

C.C.A.Mich. The law of Michigan 
controlled as to the admission of evi- 
dence in death action brought in fed- 
eral court in Michigan.—Hupp Motor 
Car Corporation v. Wadsworth, 113 F. 
2d 827. 

C.C.A.N.C, In action on accident pol- 
icy, whether a verdict could be directed 
for the insurer was a matter to be 
governed by federal practice and was 
not governed by decisions of state 
courts.—Gorham. v. Mutual Ben. Health 
Pa Accident Ass’n of Omaha, 114 F.2d 


C.C.A.Pa. The kind or amount of 
evidence required to establish a right 
under federal statute is not subject to 
control of the states—Armit y¥. Love- 
land, 115 F.2d 308. 

D.C.Cal. In criminal prosecution in 
Federal District Court in California, 
laws of California governing qualifica- 
tions of jurors were controlling as to 
qualifications of jurors in District 
Court.—U. 8S. v. Ballard, 35 F.Supp. 105. 

D.C.La. In view of federal rules es- 
tablishing independent practice and 
procedure in federal courts, no state 
law affecting practice or procedure can 
be given effect in federal court unless 
it- is found that the rules themselves 
specifically authorize such action by 
way of exception. Federal Rules of 
Civil Procedure, 28 U.S.C.A. following 
section 723c.—Gillson v. Vendome Pe- 
troleum Corporation, 35 F.Supp. 815. 

The Louisiana executory process is a 
“eivil suit’? inter partes and a “pro- 
ceeding in nature of bill in equity” for 
foreclosure of a mortgage, and such 
suit of a civil nature does not come 
within exception of Federal Rules of 
Civil Procedure permitting state law 
affecting practice and procedure to be 
given effect in federal court. Rev,Civ. 
Code La. arts. 3288, 3397, 3398; Code 
Prac.La. arts. 1, 8, 9, 61, 63, 96, 97, 98, 
732; Federal Rules of Civil Procedure, 
rules 1, 81, 28 U.S.C.A. following sec- 
tion 723¢c.—Gillson v. Vendome Petro- 
leum Corporation, 35 F.Supp. 315. 

D.C.N.Y. On question of a ae Se 
communications the federal] courts fol- 


ry 2 ) \ Reis ings” 9 vat ess 
low the law of the state of the forum. 
—Munzer y. Swedish American Line 
35 F.Supp. 493. Ae te eae 
D.C.N.Y. A California admi ; 
trix, without ancillary letters in New 
York, did not have capacity to mai 
tain an action under the Jones Act 
United States District Court in N 
York unless cause of action arose in 
New York, since New York law, which ~ 
does not permit foreign administrators 
to sue for damages for injuries suffered | 
elsewhere, determined capacity of ad- 
ministratrix in District Court. Jones 
Act, 46 U.S.C.A. § 688; Rules of Civil 
Procedure for District Courts, rule 17 
(b), 28 U.S.C.A, following section 723 
—Rejsenhoff v. Colonial Nav. Co., 3 
F.Supp. 577. : , 
D.C.Okl. Whether an Oklahoma dis- 
trict court’s judgment, which was a 
firmed by Oklahoma Supreme Cour 
surcharging a guardian after gua! + 
dian’s final account had been ap- 
proved by county court and guardian — ‘ 
had been discharged was binding upon 
surety on guardian’s bond in subse- 
quent guardian’s action in federal D 
trict Court to recover judgment against 
surety on bond was to be determin 
by laws of Oklahoma, as construed by 
highest court of that state.—Waldrep 
v. Merkle, 38 F.Supp. 165, Phoebe “5 
N.J.Sup. In action under the Jones 
Act for death of floatman on tugbo: : 
which resulted when the floatman fell 
from steel car float which the tugbo. 
was taking in tow, whether opinion evi- 
dence was admissible on question in- 
volving nautical skill at time of the 
accident was required to be determined ~ 
by federal law. Jones Act, 46 U.S.C.A. 
§ 688.—Stahlin v. Lehigh Valley R. Co., 
15 A.2d 344, 125 pee 211. Tee 


§ 

U.S. A certificate from the Cire 
Court of Appeals certifying to the S 
preme Court questions concerning i 
whether a local business, such as a 
laundry, located in a city on a state 
line, and deriving a substantial por- 
tion of its income from business in 
a state other than that in which the 
business is located, is within the Na- 
tional Labor Relations Act, and whether 
the business is deemed engaged in 
commerce, so that an unfair labor 
practice would be one affecting com-— es 
merce within that act, was dismissed, 
where questions did not reflect the pre- 
cise findings and conclusions of the N 
tional Labor Relations Board, sine 
even if questions did reflect those con- 
clusions and findings, they would be 
defective as calling for a decision of the 
whole case, Jud.Code, § 239, 28 US. 
C.A. § 346; National’ Labor Relations 
Act, §§ 1 et seq., 2(6, 7), 10(a, e), 25s 
U.S.C.A. §§ 151 et seq., 152(6, 7), 160(a, 
e).—National Labor Relations Boar 
v. White Swan Co., 61 S.Ct, 751. 
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U.S. Where enforcement of portions © 
of cease and desist order of the Nation- 
al Labor Relations Board was refused — 
on ground that they were not support-  __ 
ed by evidence, petition for writ of cer- 
tiorari was granted because of the im- 
portance in an orderly administration ae 
of the National Labor Relations Act 
that the findings of the Board as to the 
facts, if supported by evidence, be con- 
clusive. National Labor Relations Act, 
§§ 10, 10(e), 29 U.S.C.A. §§ 160, 160(e). 
—National Labor Relations Board vy. 
Link-Belt Co., 61 S.Ct. 358, reversing 
Link-Belt Co. v. National Labor Rela- — 
tions Board, 110 F.2d 506, certiorari 
granted National Labor Relations 
Board v. Link-Belt Co., 61 S.Ct. 31; 
National Labor Relations Board v. In- 
dependent Union of Craftsmen, 61 S.Ct. " 
358, reversing Independent Union of 
Craftsmen v. National Labor Relations 
Board, 110 F.2d 506, certiorari granted 
National Labor Relations Board y. In- 
Sr Union of Craftsmen, 61 8.Ct. 
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U.S. On certiorari by the National 
Labor Relations Board to review a 
judgment of the Circuit Court of Ap- I~ 
peals modifying and as modified en- ‘ 
forcing an order of the board, in ab- 
sence of a cross petition for certiorari 
by the employer, the question whether 


the board’s finding of employer’s re- 


be hit = ' } A MA 
fusal to bargain with employees’ au- 
_ thorized representative was without 
. support in the evidence was not open 
in the Supreme Court. National Labor 
Relations Act §§ 8(5), 10(e), 29 U.S.C. 
ioe ~§§ 158(5), 160(e).—National Labor 
Relations Board v. Express Pub. Co., 
61 S.Ct. 693, reversing 111 F.2d 588, 
certiorari granted 61 S.Ct. 1384. 
Where purport of an opinion of the 
_Cireuit Court of Appeals modifying and 
as modified enforcing an order of the 
ational Labor Relations Board was 
hat employer in its negotiations with 
employees’ authorized representative 
had not acted in good faith and so had 
failed to bargain as required by stat- 
te, and court’s judgment retained as 
s foundation recital contained in 
oard’s original order that it was made 
on the basis of all the board’s findings, 
e Supreme Court’s review was limited 
» the sufficiency of the board’s findings 
to support the order. National Labor 
elations Act §§ 8(5), 10(e), 29 U.S.C.A. 

| 158(5), 160(e).—National Labor Re- 
ations Board y. Express Pub. Co., 61 
693, reversing 111 F.2d 588, cer- 
ari granted 61 S.Ct. 134. 
On certiorari by the National Labor 
Relations Board to review a judgment 
the Circuit Court of Appeals modi- 
fying and as modified enforcing an or- 
der of the board, the employer could 
challenge the judgment, as it at- 
, ted to do, on ground that board’s 
complaint in charging failure to bar- 
gain did not sufficiently inform employ- 
of contention that it had failed to 
a ain in good faith, where employer 
sought no review of judgment, and it 
sufficiently appeared from record that 
in course of hearings before board em- 
ployer was fully advised of nature of 
ard’s contention. National Labor Re- 
ons Act a 8(5), 10(e), 29 U.S.C.A. 
/ 158(5), 160(e).—National Labor Re- 
atic beCo,,.618. 


od 

board had burden of showing in what 
espects the judgment was erroneous. 
ational Labor Relations Act § 10(e), 
U.S.C.A. § 160(e).-—National Labor 


tions Board v. Express Pub. Co., 
.Ct. 693, reversing 111 F.2d 588, 
ertiorari granted 61 S.Ct. 134. 


he mere fact that a court has found 
that a defendant has committed an act 
violation of a statute does not justify 
injunction broadly to obey the stat- 
ute and thus subject the defendant to 
ntempt proceedings if he shall at any 
me in the future commit some new 
riolation unlike and unrelated to that 
with which he was originally charged 
and the United States Supreme Court 
ill strike from an injunction decree 
restraints on the commission of unlaw- 
ful acts which are thus disassociated 
from those which a defendant has com- 
_- mitted.—National Labor Relations 
_ Board yv, Express Pub. Co., 61 S.Ct. 
s 693, reversing 111 F.2d 588, certiorari 
' granted 61 S.Ct. 134, 
U.S.Cal. The statute empowering the 
Supreme Court to issue all writs not 
specifically provided for by statute, 
which might be necessary for exercise 
of its jurisdiction, gave the Supreme 
Court jurisdiction of petitions for cer- 
_tiorari and for leave to proceed in 
forma pauperis, filed by one whose 
- petition for writ of habeas corpus was 
heard by a commissioner rather than 
by the judge as provided by statute. 
Jud.Code § 262, 28 U.S.C.A. § 377; 28 
U.S.C.A. § 461.—Holiday v. Johnston, 
61 S.Ct. 1015, 313 U.S. 342, 550, 85 L. 


ad) —. 

; __ U.S.Conn. The sufficiency of the evi- 
dence offered in support of lessor’s 
claim for damages from rejection by 
trustees in railroad reorganization pro- 
ceeding of a 999-year lease was for the 
Circuit Court of Appeals on appeal, in 
absence of significant dispute over the 
‘facts proven, whereas whether the 
quantum of proof produced formed an 
adequate basis for a reasoned judgment 
was for the Supreme Court on certio- 
Dae oADKT, Act. § <7, sub. b,.11,+ U.S. 


ae 


feut Railway 


& Lighting | 
Connecticu 
o. v. Palmer, 


379, affirmin 
& Lighting 


necticut Railway & Lighting Co., 60 


rehearing denied 61 S.Ct. 609. 

. U.S.Fla. The concurrent findings of 
the District Court and Circuit Court of 
Appeals, that conflicting _ evidence 
showed that injuries sustained by pas- 
sengers on yacht were caused by car- 
bon monoxide poisoning and resulted 
from yacht owner’s negligence, would 
be accepted by the Supreme Court. 
Jud.Code § 129, 28 U.S.C.A. § 227.— 
Just y. Chambers, 61.8.Ct. 687, revers- 
ing The Friendship II, 113 F.2d 105, 
cere granted Just v. Chambers, 61 


U.S.I11. Under civil procedure rule 
exempting from punishment as for con- 
tempt the refusal to obey court order 
that party submit to a physical or men- 
tal examination, District Court’s treat- 
ing refusal to comply with such an or- 
der as a contempt and committing par- 
ty therefor was ‘fundamental error” 
which would be reviewed by Supreme 
Court, notwithstanding District Court’s 
action was not assigned as error either 
in the Circuit Court of Appeals or the 
Supreme Court. Rules of Supreme 
Court, rule 27, subd. 6, 28 U.S.C.A. fol- 
lowing section 354; Federal Rules of 
Civil Procedure, rules 35, 37, 28 U.S.C. 
A. following section 7238¢.—Sibbach v. 


Wilson & Co., 61 S.Ct. 422, reversing 
108 F.2d 415. 

U.S.Ill. Where packing company’s 
action against railroads to _ recover 


amount that packing company had been 
compelled to pay to stockyards com- 
pany to obtain possession of livestock 
shipped was dismissed without answer 
or evidence, the Supreme Court was re- 
quired to apply the controlling law on 
basis of allegations of the complaint.— 
Armour & Co. v. Alton R. Co., 61 S.Ct. 
498, affirming 111 F.2d 9138, affirming 
27 F.Supp. 625, certiorari granted 61 S. 
Ct. 40, certiorari granted 60 S.Ct. 809, 
309 U.S. 650, 84 L.Ed. 1001, 


U.S.Ill. Party which had not sought 
certiorari could not attack judgment 
below, but was free to sustain the judg- 
ment upon an legal ground which 
would support it.—Ryerson v. U. S., 61 
S.Ct. 656, affirming U. S. v. Ryerson, 
114 F.2d 150, reversing 28 F.Supp. 265, 
center at granted Ryerson v. U. S., 61 


The government could justify judg- 
ment denying claimed gift tax exemp- 
tion on ground that the gifts were of 
future interests, though the judgment 
was rested on the erroneous ground 
that trusts rather than the beneficiaries 


thereof were the “persons” to whom 
the gifts were made. Revenue Act 
1932, § 504(b), 26 U.S.C.A. Int.Reyv. 


Acts, page 585.—Ryerson v. U. 
S.Ct. 656, affirming U. S. v. Ryerson, 
114 H.2d 150, reversing 28 I.Supp. 
265, certiorari granted Ryerson v. U. 
8... 614.8: Cty 142; 

A judgment denying separate gift 
tax exemption of $5,000 claimed by pe- 
titioners for each trust beneficiary, but 
allowing a single exemption for each 
trust, would be affirmed by the Su- 
preme Court on certiorari, though no 
exemption should have been allowed be- 
cause the gifts were of future interests, 
in absence of cross-petition by the 
government attacking the judgment. 
Revenue Act 1932, § 504(b), 26 U.S.C.A. 
Int.Rey.Acts, page 585.—Ryerson y. U. 
S:,4;61-.S:Ct. 4656s ,athirminiey the Sav 
Ryerson, 114 F.2d 150, reversing 28 F. 
Supp. 265, certiorari granted Ryerson 
VetUse Sry OL ES Che. 

U.S.Ind. Where traveling salesmen 
of Indiana enameling factory solicited 
orders from customers in various 
states other than Indiana pursuant to 
which the factory transported by its 
trucks stove and refrigerator parts be- 
longing to the customers from their 
plants to factory for enameling, and 
returned the parts to customers after 
completion of the enameling process, 
in the absence of an effort of the fac- 
tory to present a claim for deduction 
for the transportation service, in deter- 


S., 61 


9 
568, certiorari granted Palmer v. Con- 
S.Ct. 894, 309 U.S. 653, 84 L.Ed, 1003, 


od of apportionment. 

Ind. § 64-2602.—Department of Treas- 
ury of State of Indiana v. Ingram- 
Richardson Mfg. Co. of Indiana, 61 S. 
Ct. 866, 313 U.S. 252, 85 L.Ed, —., re- 
versing Ingram-Richardson Mfg. Co. of 
Indiana v. Department of Treasury of 
State of Indiana, 114 F.2d 889, certi- 
orari denied 61 S.Ct. 614, 312 U.S. 687, 
85 L.Ed. —, certiorari granted Depart- 
ment of Treasury of State of Indiana 
v. Ingram-Richardson Mfg. Co. of Indi- 
ana, 61 S.Ct. 613, 312 U.S. 671, 85 L.Hd. 
—, rehearing denied 61 8.Ct. 1107, 313 
U.S. 600, 85 L.Ed. — 

U.S.Minn. Where a railroad and tele- 
graph company contending that the © 
United States must compensate them = 
for injury to their embankment caused 
by raising of water level in the Missis- 
sippi River for the improvement of nav- 
igation, contended that two sections of. 
embankment not only were above ordi- 
nary high water mark but also that 
they abutted not on the Mississippi 
River, but on a nonnavigable tributary 
and that another, though along the 
bank of the river, was at or above 
the ordinary high water line, and the 
government disagreed, “issues of fact’’ 
were presented for solution by the 
district court. River and Harbor Act - 


July 3, 1930, 46 Stat. 927; U.S.C.A. 
Const. art. 1, § 8, cl. 3; Amend, 5. 
—U. S. v. Chicago, M., St. P. & P. R. 


Co., 61 S.Ct. 772, reversing 113 F.2d 
919, certiorari granted 61 S.Ct. 318.. ie 
U.S.Neb. Where a judgment on the ~ 
pleadings for railroad enjoining Neb- 
raska Attorney General and other state 
officers from prosecuting railroad’s 
agents and officers in state courts for 
criminal violations of the Nebraska 
Full Train Crew Law could not be sus- 
tained becafise question whether more 
than one criminal prosecution and irre- 
parable injury justifying injunctive re- 
lief was threatened was made a fact is- 
sue by the pleadings which the District 
Court did not resolve, and the record 
and concessions made by counsel on 
argument showed that any further 
hearing of issue of irreparable injury | 
had been waived, the judgment was re- Se 
versed with instructions to the District 
Court to dismiss the bill of complaint. 
Comp.St.Neb.1929, §§ 74-519, 74-522,— 
Beal v. Missouri Pac. R. R. Corporation, 
61 S.Ct. 418, reversing Beal v. Missouri 
Pac. R. Corporation in Nebraska, 108 F. 
2d 897, certiorari granted 61 S.Ct. 8. 


U.S.Tex. Where it appeared that 
policy on life of Texas citizen was de- 
livered in New York, that syndicate 
members who had advanced money to 
insured became beneficiaries and paid 
premiums, that three members sepa- 
rately assigned their interest in policy 
to three individuals not previously in- 
terested in the transaction,.that there- 
after assignees paid their proportion of 
premiums, that diversity of citizen- 
ship action was brought in Texas fed- 
eral court against insurer which ac- 
knowledged Nability and paid money 
into court, and that appeal limited to 
correctness of judgment concernin 

ersons entitled to receive the assigned 
interest was prosecuted on an agreed 
statement of record, decision of Cireuit 
Court of Appeals based on theory that 
lack of insurable interest was immate- 
rial, notwithstanding that an insurable 
interest is required in Texas, was re- 
quired to be reversed and remanded for 
a determination of question whether 
the contract in favor of assignees who 
had no insurable interest was so of- 
fensive to public policy of Texas as to 
require its courts to close their doors 
to its enforcement. Federal Rules of 
Civil Procedure, rule 76, 28 U.S.C.A. 
following section 723c; 28 U.S.C.A, § 
41(26).—Griffin v. McCoach, 61 S.Ct. 
1023,,313 U.S. 498,.85 L.Ed 134 
A.L.R, 1462, reversing 116 264,. 
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- certiorari granted 61 S.Ct. 807, $12 
_ US. 676; 85 LE 


d. —. 

. U.S.Va. Ordinarily factual findings 
concurred in by two lower courts will 
be accepted by Supreme Court unless 
clear error is shown, but, in cases in- 
volving issues such as the navigability 
of water courses, facts and their con- 
stitutional significance are too closely 
connected to make the two-court rule a 
serviceable guide, and Supreme Court 
may consider the facts found by the 


two courts and determine for itself 
whether the proper legal tests have 
been applied to the facts.—U. S. v. Ap- 


palachian Electric Power Co., 61 S.Ct. 
291, 311° U.S. °377, “85 Li Ed, —, re- 
versing 107 F.2d 769, affirming 23 F. 
Supp. 838, certiorari granted 60 S.Ct. 
608, 309 U.S. 646, 84 L.Hd.7999, re- 
hearing denied 61 S.Ct. 548. 

In action by United States to enjoin 
construction of dam without federal 
license, Supreme Court would deter- 
mine the validity of only_ the _ chal- 
lenged license provisions and could not 
predetermine issues involving mere pos- 
sibilities of future coercive uses of li- 
cense power or of future conflicts be- 
tween the federal government and 
states in the field of water power 
rights. Federal Water Power Act of 
1920, § 1 et seq., as amended by Fed 
eral Power Act of 1935, 16 U.S.C.A. § 
791a et seq.—v. S. v. Appalachian Hlec- 
tric Power Co., 61 S.Ct. 291, 311 U.S. 
377, 85 L.Ed, —, reversing 107 F.2d 
769, affirming 23 F.Supp. 83, certiorari 
granted 60 S.Ct. 608, 309 U.S. 646, 84 
ene 999, rehearing denied 61 S.Ct. 

D.C.Cal. The Supreme Court’s denial 
of certiorari to review order of Circuit 
Court of Appeals affirming District 
Court’s dismissal of proceedings for an 
agricultural composition or extension 
of debts did not terminate district 
court’s jurisdiction, but the proceeding 
was still pending until the subsequent 
filing of mandate from the Circuit Court 
of Appeals to the District Court.—In 
re Shyvers, 33 F.Supp. 643. 

§ 209 

U.S.Ark. Where defendant moved for 
judgment notwithstanding verdict for 
plaintiff and in the alternative for new 
trial on grounds not appropriate to the 
motion for judgment, and motion for 


judgment was granted, but judgment. 


was reversed on appeal, defendant’s ar- 
gument in the trial court that motion 
for new trial should not be decided be- 
cause it passed out of existence on 
granting of motion for judgment would 
not. preclude defendant on ground of 
“election” from urging in Supreme 
Court that case should be remanded by 
the Circuit Court of Appeals for dispo- 
sition of the motion for new trial. 
Federal Rules of Civil Procedure, rule 
50(b), 28 U.S.C.A. following section 
723c.—Montgomery Ward & Co. v. Dun- 
ean, 61 S.Ct. 189, 311 U.S. 243, 85 L.Ed. 
—., modifying Duncan v. Montgomery 
Ward & Co., 108 F.2d 848, reversing 27 
F.Supp. 4, certiorari granted Montgom- 
ery Ward & Co. v. Duncan, 60 S.Ct, 809, 
309 U.S. 650, 84 L.Ed. 1001, motion de- 
nied 60 S.Ct. 1073, 310 U.S. 612, 84 L. 


Ed. 1389. 
U.S.Mo. Where three-judge federal 
District Court issued temporary  in- 


junction restraining state officials from 
enforcing a state statute but dissolved 
injunction on final hearing, and it was 
mistakenly assumed that defendants’ 
motion for assessment of damages and 
costs against the plaintiffs and their 
injunction bond ‘sureties should be 
passed upon by the three-judge court, 
judgment dismissing the motion was 
not appealable directly to the United 
States Supreme Court under the statute 
providing for direct appeals from or- 
ders of three-judge court, but it was 
reviewable by the Circuit Court of 
Appeals, and having been so reviewed, 
issues presented were properly before 
the Supreme Court. Jud.Code, § 266, 28 
U.S.C.A. § 380.—Public Service Com- 
mission of Missouri v. Brashear Freight 
Lines, 61 S.Ct. 784, reversing 114 
2d 1, certiorari granted 61 S.Ct. 392. 
U.S.Mo. Where action was brought 
by the United States at the request of 
the Interstate Commerce Commission to 


FEDERAL COURTS 


enjoin certain railroad and others from 
violating the Interstate Commerce Act 
and provisions of the Elkins Act 
against rebates, concessions and. dis- 
criminations in transporting property 
by railroad in interstate commerce, and 
permanent injunction was granted, ap- 
peal was properly taken direct from 
the District Court to the Supreme 
Court under provisions of the Expedit- 
ing Act and the Judicial Code. Inter- 
state Commerce Act, 49 U.S.C.A. § 1 et 
seq.; Elkins Act, §§ 1(1), 8, 49 U.S.C.A. 
§§ 41(1), 48; Jud.Code, § 238(1), 28 
U.S.C.A. -§ 345(1); Expediting Act § 
2, 49 U.S.C.A. § 45—Union Pac. R. Co. 
v. U. S., 61 S.Ct. 1064, 313 U.S. 450, 85 


L.Ed. —, modifying U. S. v. Union 
Pac. R. Co., 32 F.Supp. 917 and 34 F. 
Supp. 4. 

U.S.0Okl. Even though the Supreme 


Court cannot hear the merits of a.case 
on a direct appeal under statute from 
an order of a three-judge court grant- 
ing or denying an interlocutory injunc- 
tion restraining the enforcement of a 
state statute on the ground of its un- 
constitutionality, it will, where the 
question of jurisdiction was not obvi- 
ously settled by prior decisions, enforce 
the limitations of the statute providing 
for a direct appeal by an order framed 
to save appellants their proper rem- 
edies. Jud.Code §§ 238,°266, as amend- 
ed, 28 U.S.C.A. §§ 345, 380.—Phillips v. 
U. S., 61 S.Ct. 480, vacating U. S. v. 
Phillips, 33 F.Supp. 261 

A decree granting an interlocutory 
injunction restraining the Governor of 
Oklahoma and other state officers from 
interfering with the closing or comple- 
tion of the Grand River Dam could 
have been reviewed by the Circuit Court 
of Appeals on a timely appeal to that 
court, though rendered by three judges, 
and the Supreme Court, which did not 
have jurisdiction of a direct appeal 
from the decree under statute, vacated 
the decree and remanded the cause to 
the court which heard the case, so that 
it might enter a fresh decree from 
which the appellants might, if they 
wished, perfect a timely appeal to the 
Circuit Court of Appeals. Jud.Code, §§ 
238, 266, as amended, 28 U.S.C.A. §§ 
345, 380.—Phillips v. U. S., 61 S.Ct. 
480, vacating U. S. v. Phillips, 33 F. 
Supp. 261, 

D.C.Wis. Where the Supreme Court 
remanded an employer’s- injunction ac- 
tion to the district court for further 
proceedings holding that . Wisconsin 
Jaw governed parties’ substantive 
rights, but that district court’s, power 
to grant relief prayed depended upon 
jurisdiction conferred on it by federal 
statutes, and that district court erred 
in holding that no labor dispute as de- 
fined by Wisconsin laws existed and 
in not applying Wisconsin provisions 
declaring certain conduct lawful in la- 
bor disputes, a further hearing was 
contemplated by the Supreme Court, so 
that employer could ofifer evidence to 
establish a proper basis for findings 
by the district court necessary for the 
issuance of an injunction. St.Wis.1939, 
§§ 103.53, 103.62(3); Norris-LaGuardia 
Act. $$ 1, (4,75) 07%579,. 10, 13, 29 10s.C. A. 
§§ 101, 104, 105, 107, 109, 110, 113.— 
B. G. Shinner & Co. y. Lauf, 36 F.Supp. 
Where the Supreme Court remanded 
an employer’s injunction action to the 
district court fur further proceedings, 
the case was not ‘moot’, even though 

icketing had ceased, in view of con- 
duct of certain defendants giving em- 
ployer no assurance of future orderly 
and lawful actions.—H. G. Shinner & 
Co. vy. Lauf, 36 F.Supp. 709. 


§ 217 

U.8.Ga. On direct appeal to the Su- 
preme Court from a district court judg- 
ment sustaining a demurrer to an in- 
dictment’ charging violations of the 
Fair Labor Standards Act and quash- 
ing the indictment, the jurisdiction of 
the Supreme Court was limited under 
statute to a review of the determination 
of the district court so far only as it 
was based on the validity or construc- 
tion of the act, and hence the Supreme 
Court would accept the district court’s 
interpretation of the indictment and 
confine its decision to the validity and 


§ 263 


construction of the act. 18 U.S.C.A. § 
682; Jud.Code, § 238, as ‘amended, 28 
U.S.C.A. § 345; Fair Labor Standards 
Alet Of. 1988 "8 15(a) (1,295) 295 Use. 
A. § 215(a) (1, 2, 5).—U. S. v. Darby, 
61 S.Ct. 451, reversing 32 F.Supp. 734. 

U.S.Tex. Where the District Court 
rested its decision sustaining a demur- 
rer to ten counts of an indictment based 
on the statute making it an offense to 
present false claims against the United 
States on its construction of the stat- 
ute, direct appeal to the United States 
Supreme Court was properly brought 
by the government, and the Supreme 
Court was concerned only with the cor- 
rectness of that construction and not 
with the mere interpretation of the in- 
dictment as:a pleading., Cr.Code, § 35, 
as amended, 18 U.S.C.A. § 80; 18 U.S. 
C.A. § 682.—U. S. v. Gilliland, 61 S.Ct. 
518, reversing 35 Fue: 181. 

25 


_U.S.La. Under statute authorizing a’ 
direct appeal by the United States 
from a district court decision or judg- 
ment sustaining a demurrer to an in- 
dictment where the decision or) judg- 
ment is based upon the invalidity or 
construction of the statute upon which 
the indictment is founded, the Supreme 
Court’s review on such an appeal is 
confined to the questions of statutory 
construction and validity decided by 
the district court. 18 U.S.C.A. § 682; 
Jud.Code § 288, 28 U.S.C.A. § 345— 
U. S. v. Classic, 61 S.Ct. 1031, 313 U.S. 
ae 85 L.Ed. —, reversing 35 F.Supp. 


A point not specially considered or 
decided by the district court and not 
assigned as error by the government, 
but apparently raised and discussed 
for the first time in the government’s 
brief in the Supreme Court on direct 
appeal from a judgment sustaining a 
demurrer to certain counts of an in- 
dictment, would not be discussed by 
the Supreme Court. 18 U.S.C.A. § 682; 
Jud.Code § 238, 28 U.S.C.A. § 345,— 
U. S. v. Classic, 61 S.Ct. 1031, 313 U.S. 
ne 85 L.Ed. —, reversing 35 F.Supp, 


Where an indictment on its face did 
not purport to charge a deprivation of 
equal protection of the laws guaran- 
teed by the Fourteenth Amendment, 
the Supreme Court on direct appeal by 
the government from a district eourt 
judgment sustaining a demurrer to cer- 
tain counts of the indictment was not 
called on to construe the indictment 
in order to raise a question of statu- 
tory validity or construction which the 
court was alone authorized to review 
on the appeal. 18 U.S.C.A. § 682; 
Jud.Code § 238, 28 U.S.C.A. § 345; U. 
S.C.A.Const. Amend, 14.—U. S. vy. Clas- 
sic, 61) S.Ct,.,1031,,, 313 UcS).299ye8bare 
Ed. —,, reversing 35 F.Supp. 66. 

§ 257 


Cal.App. Appeals to California and 
United States Supreme Courts are not 
trials de novo.—Sanborn y. Pacific Mut. 
Life Ins. Co., 108 P.2d 458. 


§ 263 

U.S.Okl. The federal statute requir- 
ing an application for an interlocutory 
injunction restraining the enforcement 
of any state statute on the ground of 
its unconstitutionality to be heard and 
determined by three judges, and pro- 
viding for a direct appeal to the United 
States Supreme Court from the order 
made in such a case, is not a measure 
of broad social policy to be construed 
with great liberality, but is an enact- 
ment technical in the strict sense of 
the term and to be applied as such. 
Jud.Code § 266, as amended, 28 U.S.C.A. 
§ 380.—Phillips v. U. S., 61 S.Ct. 480, 
ee iy U. S. v. Phillips, 33 F.Supp. 

The federal statute requiring an ap- 
plication for an interlocutory injunction 
restraining the enforcement of any 
state statute on the ground of its un- 
constitutionality to be heard and de- 
termined by three judges, and provid- 
ing for a direct appeal to the United 
States Supreme Court from the order 
made in such a case, was intended by 
Congress as a procedural protection 
against an improvident statewide doom 
by a federal court of a state legislative 
policy. Jud.Code § 266, as amended, 28 
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U.S.C.A. § 380.—Phillips v. U. S., 61 
Ct. 480, vacating U. S. vy. Phillips, 33 
F.Supp. 261. arte S 
An attack on lawless exercise of au- 
thority in a particular case is not an 
attack on the constitutionality of a 
_ state statute conferring the authority, 
even though a misreading of the statute 
is invoked as justification, within the 
federal statute requiring an application 
for an interlocutory injunction restrain- 
ing the enforcement of any state statute 
on the ground of its unconstitutionality 
to be heard and determined by three 
judges and providing for a direct ap- 
peal to the United States Supreme 
Court from the order made in such a 
case. Jud.Code § 266, as amended, 28 
U.S.C.A. § 380.—Phillips v. U. S., 61 S. 
Ct. 480, vacating U. S. v. Phillips, 33 
F.Supp. 261. 

The enforcement of a statute with- 
in the meaning of the federal statute 
requiring an application for an inter- 

locutory injunction restraining the en- 
forcement of any state statute on the 
ground of its unconstitutionality to be 
heard and determined by three judges, 
and providing for a direct appeal to the 
Wnited States Supreme Court from the 
order made in such a case, is not 
sought to be enjoined merely because 
a state official seeks shelter under it 
by way of defense against a charge of 
lawlessness. Jud.Code § 266, as amend- 
ed, 28 U.S.C.A. § 380.—Phillips v. U. S., 
61 S.Ct. 480, vacating U. S. v. Phillips, 
33 F.Supp. 261. 
_ On its face, the federal statute re- 
- quiring an application for an interlocu- 
tory injunction restraining the enforce- 
- ment of any state statute on the ground 
of its unconstitutionality to be heard 
and determined by three judges and 
providing for a direct appeal to the 
United States Supreme Court from the 
order made in such a case precludes a 
reading which would bring within its 
scope every suit to restrain the conduct 
of a state official whenever some enact- 
ment may be said to authorize the ques- 
tioned conduct. Jud.Code § 266, as 
amended, 28 U.S.C.A. § 380.—Phillips 
v. U. S., 61 S.Ct. 480, vacating U. S. v. 
Phillips, 38 F.Supp. 261. 


An action by the United States to en- 
_ join the Governor of Oklahoma and oth- 
-. er state. officers from interfering with 
the closing or completion of the Grand 
River Dam was not cognizable before a 
three-judge court under statute requir- 
ing an application for an interlocutory 
injunction restraining the enforcement 
of any state statute on the ground of 
its unconstitutionality to be heard and 
determined by three judges and pro- 
viding for a direct appeal to the United 
States Supreme Court from the order 
made in such a case, where the Unit- 
ed States in its complaint did not 
_ charge the Oklahoma Enabling Acts, 
_ under which the governor had declared 
martial law, with unconstitutionality, 
but assailed merely the governor’s ac- 
tion as exceeding the bounds of law. 
44 OklSt.Ann. § 66; 82 OkI.St.Ann. 
Ok1.St.Ann.Const. art. 
Jud.Code §§ 238, 266, as 
U.S.C.A. §§ 345, 380.— 
Phillips v. U. S., 61 S.Ct. 480, vacating 
U. S. v. Phillips, seat 261. 


U.S.Ct.Cl. In a private act conferring 
jurisdiction on Court of Claims to hear 
claim of certain individual against the 
United States for just compensation for 
vessels and unloading apparatus taken 
by the United States and providing that 
either party may appeal ‘as of right” 
to the United States Supreme Court 
from any judgment in the case, the in- 
elusion of the quoted phrase made clear 
the intention of Congress to authorize 
either party to take a technical appeal 
to the United States Supreme Court. 
Act April 18, 1934, 48 Stat. 1322.—U. 
S. v. Goltra, 61 S.Ct. 487, modifying 
Goltra v. U. S., 91 Ct.Cl. 42, motion de- 
nied 61.8.Ct. 25. 

In action under private act confer- 
ring jurisdiction on Court of Claims to 
consider claim against the United States 
for just compensation for certain ves- 
sels taken by the United States from 
lessee holding vessels under lease from 
the United States and for certain un- 


i 


- loading apparatus, complaint regarding 
failure of Court of Claims to make cer-— 


tain findings could not be sustained 
where there was no indication that 
Court of Claims did not consider facts 
which were embodied in the proposed 
findings. Act April 18, 1934, 48 Stat. 
1822 =Us SS) wil Goltra,) 61) S.Ct. 7487, 
modifying Goltra v. U. S., 91 Ct.Cl. 42, 
motion denied 61 S.Ct. 25. 


§ 273 

App.D.C. Where husband obtained a 
divorce a vinculo matrimonii in Vir- 
ginia after having been granted a di- 
vorce a mensa et thoro by the District 
Court of the United States for the Dis- 
trict of Columbia which also awarded 
alimony to wife, District Court was 
sustained on appeal in denying hus- 
band’s petition to set aside or modify 
its order, new petition for reduction of 
alimony was denied under the law of 
the case rule, the Court of Appeals on 
appeal held that the Virginia decree 
was not entitled to full faith and credit 
in the District of Columbia because of 
lack of jurisdiction_of Virginia court, 
and the Supreme Court on certiorari 
held that Virginia court had jurisdic- 
tion and that its decree was enforceable 
in the District of Columbia, the law or 
the case rule had no applicaton, and 
the District Court was required on re- 
mand to vacate its original order and 
to relieve husband from making further 
alimony payments.—Davis v. Davis, 114 
F.2d 492. 


' § 285 

U.S.Idaho. Where holding of Su- 
preme Court of Idaho that option 
agreement to purchase treasury stock 
of defendant corporation was void ab 
initio because stock was not registered 
for sale under National Securities Act, 
and denial of recovery in action under 
the agreement and for breach thereof 
were based wholly on interpretation 
and application of the Securities Act, 
a “federal question” arose for deter- 
mination by the United States Supreme 
Court upon certiorari to review the 
juagment of the state court. Securities 
Act of 1933, § 1, as amended, 15 U.S. 
C.A. § 77a et seq.—A. C. Frost & Co. v. 
Coeur D’Alene Mines Corporation, 61 
S.Ct. 414, reversing 98 P.2d 965, 61 
Idaho 21, certiorari granted 61 S.Ct. 9. 

§ 286 

U.S. 111. 
state court ascribing to the judgment 
of another court the binding force and 
effect of res judicata is challenged for 
want of due process, it becomes the 
duty of the United States Supreme 
Court te? examine the course of pro- 
cedure in both litigations to ascertain 
whether the litigant whose rights have 
thus been adjudicated has been afford- 
ed such notice and opportunity to be 
heard as_ are requisite to the “due 
process of law” which the federal con- 
stitution prescribes. U.S.C.A.Const. 
Amend. 14.—Hansberry v. Lee, 61 S.Ct. 
115, reversing Lee y. Hansberry, 24 
N.B.2d 37, 372 Ill. 369, certiorari grant- 
ed Hansberry v. Lee, 60 S.Ct. 889, 309 
U.S..652, 84 L.Ed. 1002. 

U.S.I11. The United States Supreme 
Court may not in the name of the 
Fourteenth Amendment substitute its 
judgment for that of a state court in a 
matter peculiarly touching the local 
policy of the state regarding violence. 
U.S.C.A.Const. Amend. 14.—Milk Wagon 
Drivers Union of Chicago, Local 758, v. 
Meadowmoor Dairies, 61 S.Ct. 552, af- 
firming Meadowmoor Dairies vy. Milk 
Drivers’ Union of Chicago, No. 753, 21 
N.E.2d 308, 371 Ill. 377, certiorari de- 
nied Milk Wagon Drivers Union of 
Chicago, Local 753 v. Meadowmoor 
Dairies, 60 S.Ct. 128, 308 U.S. 596, 84 
L.Hd. 499, rehearing denied Milk Wag- 
on Drivers Union of Chicago v. Monde 
owmoor Dairies, 60 S.Ct. 259, 308 U.S. 
637, 84 L.Ed. 529, vacated Milk Wagon 
Drivers Union of Chicago, Local 753 vy. 
Meadowmoor Dairies, 60 S.Ct. 1092, 310 
U.S. 655, 84 L.Hd. 1419, certiorari 
granted 60 S.Ct. 1092, 310 U.S. 655, 84 
L.Ed. 1419. 

_Where picketing was accompanied by 
violence, the United States Supreme 
Court could not say that a finding of 
the Illinois Supreme Court, that the 
momentum of fear generated by past 


Where the judgment of a. 


violence would 


future picketing might be who 

ful, so contradicted experience. tO 
warrant rejection, nor could that court 
teenth Amendment that a state through 
its courts cannot base’ protection 
against future coercion on an inference 


U.S.C.A.Const, Amends. 1 et 
seq. and Amend. 14.—Milk Wagon 
Drivers Union of Chicago, Local 753, 
v. Meadowmoor Dairies, 61 S.Ct. 552, 
affirming Meadowmoor Dairies v. Milk 
Wagon Drivers’ Union of Chicago, No. 
753, 21 N.H.2d 308; 371, Tl. 377,. cer- 
tiorari denied Milk Wagon Drivers Un- 
ion of Chicago, Local 753 v. Meadow- 
moor Dairies, 60 S.Ct. 128, 308 U.S. 
596, 84 L.Ed. 499, rehearing denied 
Milk Wagon Drivers Union of Chicago 
v. Meadowmoor Dairies, 60 S.Ct. 259 
308 U.S. 637, 84 L.Ed. 529, vacate 
Milk Wien Drivers Union of Chicago, 
Local 753 v. Meadowmoor Dairies, 60 
S.Ct. 1092, 310 U.S. 655, 84 L.Ed. 1419, 
certiorari granted 60 S.Ct. 1092, 310 
U.S. 655, 84 L.Ed. 1419. 

U.S.N.Y. On question whether New 
York statute providing that the court 
in determining amount of deficiency 
judgment in a mortgage _ foreclosure 
action should, on appropriate motion, 
determine fair and reasonable market 
value of mortgaged premises, and 
should deduct from amount of debt 
market value as thus determined or 
sale price, whichever is higher, vio- 
lates the contract clause of the federal 
constitution as applied to mortgage 
contracts made before enactment of 
statute, the requirement that the right 
to a deficiency judgment should be 
determined in foreclosure proceeding or 
that mortgagee is not entitled to a de- 
ficiency judgment unless he moves for 


conduct. 


one, raises no substantial ‘federal 
question”. Civil Practice Act N.Y. § 
1083; 7U:S:C/A-Const, art. |, 08) 10.— 


Gelfert vy. National City Bank of New 
York, 61 S.Ct. 898, 313 U.S. 221, 85 L. 
Hd. —, 133 A.L.R. 1467, reversing 
National City Bank of New York v. 
Gelfert, 29 N.E.2d 449, 284 N.Y. 138, 130 
A.L.R. 1472, reversing 13 N.Y.S.2d 600, 
257 App.Div. 465, reargument denied 
14 N.Y.S.2d 995, 257 App.Div. 1076, 
certiorari granted Gelfert v. National 
City Bank of New York, 61 S.Ct. 734, 
312 U.S. 674, 85 L.Ed. —, reargument 
granted National City Bank of New 
York v. Gelfert, 35 N.B.2d 922. 

U.S.Tenn. Where the Supreme Court 
of Tennessee sustained privilege tax 
measured by premiums on policies of 
insurance issued while insurance com- 
pany was doing business within Ten- 
nessee, but upon which premiums were 
paid after company’s withdrawal from 
Tennessee, on theory that under statute 
tax was levied on the privilege of enter- 
ing the state and engaging in the in- 
surance business and not upon _ the 
annual premiums, appeal from decision 
of Tennessee Supreme Court on ground 
that to hold company liable for taxes 
on premiums paid after its withdrawal 
from Tennessee would deprive it of 
property in violation of Fourteenth 
Amendment, was dismissed for want of 
substantial federal question. U.S.C.A. 
Const. Amend. 14.—Continental Assur. 
Co. v. State of Tennessee, 61 S.Ct. 1, 
dismissing appeal State v. Continental 
Assur. Co., 137 S.W.2d 277, rehearing 
denied 138 S.W.2d 447. 


§ 292 

U.S.Mich. Where a petitioner whose 
petition for removal to a federal court 
is denied by a state court litigates the 
cause in the state court and preserves 
an exception, he may have the order of 
the state court denying his petition for 
removal reviewed in the state appellate 
court, and in proper cases he may come 
to the United States Supreme Court as- 
serting a denial of his right of removal. 
Jud.Code § 28, 28 U.S.C.A. § 71.—Met- 
ropolitan Casualty Ins. Co. v. Stevens, 
61 S.Ct. 715, affirming Stevens v. North- 
way, 291 N.W. 211, 293 Mich. 31, cer- 
tiorari granted Metropolitan Casualty 
Ins. Co. of New York v. Stevens, 61 
S.Ct. 74, 

Where a petitioner whose petition for 
removal to a federal court is denied by 


of the continuing threat of past mis- 


say that it was written into the Four- — 


the state and ourts an th 
er final judgments, the petitioner 


prop: Unit- 
d States Supreme Court asserting a 
denial of his right of removal, and his 


roper cases may come to the 


Court of Appeals and in the United 
States Supreme Court in proper cases. 
Jud.Code § 28, 28 U.S.C.A. § 71.—Met- 
ropolitan Casualty Ins. Co. v. Stevens, 
61 S.Ct. 715, affirming Stevens v. North- 
way, 291 N.W. 211, 298 Mich. 31, cer- 
tiorari granted Metropolitan Casualty 
Ins. Co. of New York v. Stevens, 61 
S.Ct. 74. 

Where a state court which denies a 
petition for removal is assured that the 
federal court will decide promptly the 
question of removability, it is better 
- practice for the state court to await 
that decision before proceeding in the 
cause, but failure to do so is not a de- 
nial of a federal right if the cause 
was not removable. Jud.Code § 28, 28 
U.S.C.A. 71.—Metropolitan Casualty 
Ins. Co. vy. Stevens, 61 S.Ct. 715, af- 
firming Stevens v. Northway, 291 N.W. 
211, 293 Mich. 31, certiorari granted 
Metropolitan Casualty Ins, Co. of New 
York y. Stevens, 61 S.Ct. 74. 
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U«.S.Fla. If the state of Florida had 
power to prohibit the use of diving 
equipment in taking sponges from the 
Gulf of Mexico off the coast of Florida, 
the Supreme Court was not concerned 
from the standpoint of the federal con- 
stitution with ruling of the state court 
as to extent of territorial waters, and 
question before the Supreme Court had 
; to be considered in light of the total 
: power the state possessed. Comp.Gen. 
Laws Fla.1927, 8087.—Skiriotes v. 
State of Florida, 61 S.Ct. 924, 313 U.S. 
69, 85 L.Ed. —, affirming 197 So. 736, 
i 144 Wa. 220, rehearing denied 61 §8.Ct. 
1093, 318 U.S. 599, 85 L.Hd. —. 


299 
U.S.Wis. 


§ 

A “tax” is an exaction, and 
ascertainment of what is included in 

a the exaction is for the state court, but 
the descriptive category into which a 
: state court puts a tax is not important 
in determining the constitutional sig- 
nificance of the exaction.—State of Wis- 

oe), consin vy. J. C. Penney. Co.,,. 61, 8.Ct. 246, 
311 U.S. 435, 85 L.Hd. —, 130 A.L.R. 
. 1229, reversing J. C. Penney Co. v. Wis- 
consin Tax Commission, 289 N.W. 677, 
233 Wis. 286, 126 A.L.R. 13338, certio- 
rari granted State of Wisconsin v. J. C. 
Penney Co., 60 S.Ct. 1076, 310 U.S. 
-— 618, 84 L.Ed. 1392, followed in F. W. 
ne Woolworth Co. v. Wisconsin Tax Com- 
“ mission, 289 N.W. 685, 233 Wis. 305, 
ae, certiorari granted State of Wisconsin v. 
Pe F. W. Woolworth Co., 60 S.Ct. 1076, 310 
U.S. 619, 84 L.Ed. 1393, reversed 61 
$.Ct. 395, rehearing denied 61 S.Ct. 444, 
followed in Minnesota Mining & Manu- 
facturing Co. v. Wisconsin Tax Com- 
mission, 289 N.W._ 686, 233 Wis. 306, 
: certiorari granted State of Wisconsin v. 
an Minnesota Mining & Manufacturing Co., 
- 60 S.Ct. 1077, 310 U.S. 619, 84 L.Ed. 
; 1393, reversed 61 S.Ct. 253, 311 U.S, 
co '. 452, 85 L.Ed. —, rehearing denied 61 
~~ g.ct. 444, rehearing denied State of 
f Wisconsin v. J. C. Penney Co., 61 8.Ct. 
— 444, 


§ 306 
The United States Supreme 


mm  *U.Sill. 
a Court does not have revisory power over 
me state practice, provided such practice 
PS 


is not used to evade the hah le 
n- 

ces ion of Chicago, Local 753, v. Meadow- 
Gs moor Dairies, 61 S.Ct. 552, affirming 
” Meadowmoor Dairies v. Milk Wagon 
Drivers’ Union of Chicago, No. 753, 21 
N.H.2d 308, 371 Ill. 377, certiorari de- 

nied Milk Wagon Drivers Union of Chi- 


uaranties._Milk Wagon Drivers 


60 S.Ct. 128, 308 U.S. 596, 84 L.Ed. 
499, rehearing denied Milk Wagon 
Drivers Union of Chicago v. Meadow- 
moor Dairies, 60 S.Ct. 259, 308 U.S. 
637, 84 L.Ed. 529, vacated Milk bs 
on Drivers Union of Chicago, Local 753 
vy. Meadow™ oor Dairies, 60 S.Ct. 1092, 
310 U.S. 655, 84 L.Hd. 1419, certiorari 
gtanted 60 S.Ct. 1092, 310 U.S. 655, 84 
Wd, 1419, , 

An injunction may be modified or 


2 


adversary may obtain review of the — 
- question of removability in the Circuit 


‘ cago, Local 753 v. Meadowmoor Dairies, - 


_Neb. The sufficiency of an informa- 
tion charging murder in the second 
degree under a state statute is not a 
“federal question’. Comp.St.1929, § 28- 


402.—Chadek v. State, 294 N.W. 384. 


§ 313 

U.S.Ill. The United States Supreme 
Court could not make an independent 
valuation of testimony before a master, 
and where that court had not only his 
Hoses but his findings authenticated 
by the state of Illinois speaking 
rprough the Illinois Supreme Court, the 
United States Supreme Court could re- 
ject such a determination only if it 
could be said that it was so without 
warrant that it was a palpable evasion 
of the constitutional Saat of free- 
dom of speech invoked. U.S.C.A.Const. 
Amends. 1 et seq. and Amend. 14.— 
Milk Wagon Drivers Union of Chicago, 
Local 753, v. Meadowmoor Dairies, 61 
S.Ct. 552, affirming Meadowmoor 
Dairies v, Milk Wagon Drivers’ Union 
of Chicago, No. 753, 21 N.E.2d 308, 
871 Ill. 377, certiorari denied Milk 
Wagon Drivers Union of Chicago, Local 
753 v. Meadowmoor Dairies, 60 S.Ct. 
128, 308 U.S. 596, 84 L.Ed. 499, re- 
hearing denied Milk Wagon Drivers Un- 
ion of pice? v. Meadowmoor Dairies, 
60 S.Ct. 259, 308 U.S. 637, 84 L.Ed. 
529, vacated Milk Wagon Drivers Un- 
ion of Chicago, Local 753 v. Meadow- 
moor Dairies, 60 S.Ct. 1092, 310 U.S. 
655, 84 L.Ed. 1419, certiorari granted 
rie 1092, 310 U.S. 655, 84 L.Ed. 


Conflicts in testimony and in its in- 
terpretation were for Illinois courts 
and not the United States Supreme 
Court, and that court could not substi- 
tute its judgment for that of the state 
courts in that respect.—Milk Wagon 
Drivers Union of Chicago, Local 753 v. 
Meadowmoor Dairies, 61 S.Ct. 552, af- 
firming Meadowmoor Dairies v. Milk 
Wagon Drivers’ Union of Chicago, No. 
753, 21 N.B.2d 308, 371 Ill. 377, certio- 
rari denied Milk Wagon Drivers Union 
of Chicago, Local 753 v. Meadowmoor 
Dairies, 60 S.Ct. 128, 308 U.S. 596, 84 
L.Ed. 499, rehearing denied Milk 
Wagon Drivers Union of Chicago vy. 
Meadowmoor Dairies, 60 S.Ct. 259, 308 
U.S. 637, 84 L.Ed. 529, vacated Milk 
Wagon Drivers Union of Chicago, Lo- 
cal 753 v. Meadowmoor Dairies, 60 §.Ct. 
1092, 310 U.S. 655, 84 L.Hd. 1419, cer- 
tiorari granted 60 S.Ct. 1092, 310 U.S. 
655, 84 L.Ed. 1419. 


U.S.I1l. Where a case clearly pre- 
sented a substantial claim of the right 
to free discussion, it would be improp- 
er for the Supreme Court to dispose of 
the case otherwise than on the face of 
the state court’s decree under review 
on certiorarii—American Federation of 
Labor v. Swing, 61 S.Ct. 568, reversing 
Swing v. American Federation of La- 
bor, 22 N.H.2d 857, 372 Ill, 91, affirm- 
ing 18 N.E.2d 258, 298 Ill.App. 63, 
certiorari denied American Federation 
of Labor v. Swing, 60 S.Ct. 514, 309 
U.S. 659, 84 L.Ed. 1007, certiorari 

ranted 60 S.Ct. 1081, 310 U.S. 620, 

4 L.Wd. 13938, rehearing denied 61 
S.Ct. 735. 

U.S.lowa. Certiorari to review judg- 
ment of the Iowa Supreme Court hold- 
ing unconstitutional the Iowa Use Tax 
Act as applied to mail order business 


ma 


U.S.Mich. Where a petitioner whose | 
petition for removal was denied by a 
state court attempted nevertheless t 
remove the cause, and the federal court — 
held that the cause was not removable — 
as a separable controversy and remand- 
ed it to the state court, the Unite 
States Supreme Court could not review 
the remand order and hence was re. 
quired to assume that the cause was n 
removable and, having made that 
sumption, was required to conclude thai 
the state court had jurisdiction to en 
ter a default judgment against a ga 
nishee, and it was for that cour y 
determine the effect of the disclosure 
filed by the garnishee in the federal 
court. Jud.Code § 28, 28 U.S.C.A. § 71. 
—Metropolitan Casualty Ins. Co. 
Stevens, 61 S.Ct. 715, affirming Steven 
v. Northway, 291 N.W. 211, 293 Mich. — 
31, certiorari granted Metropolitan Cas- _ 
ualty Ins. Co. of New York y. Stevens, nae 
61 S.Ct. 74. Pye) cele 
U.S.Ohio Where Supreme Court o 
Ohio determined that Ohio statute vio- 
lated Fourteenth Amendment to Fed-. 
eral Constitution, the correctness 
that determination wags only questi 
properly before United States Supr 
Court on certiorari, where all oth 
questions presented involved state law. 
U.S.C.A.Const. Amend. 14.—Voeller vy. 
Neilston Warehouse Co., 61 S.Ct. 376 
reversing 26 N.H.2d 442, 186 Ohio St 
427, certiorari granted 61 S.Ct. 11. 
U.S.Tex. Where negro contend 
that he had been denied “equal protec 
tion of law” because negroes were in 
tentionally and systematically excluded Ros 
from grand jury service solely on ac i 
count of race or color, it was respon . 
bility of United States Supreme Court 
to appraise the evidence as it reiated to 
such constitutional right. U.S.C. Anes ae 
Const. Amend, 14.—Smith y. State of | 
Texas, 61 S.Ct. 164, reversing 136 S.W. 
2d 842, certiorari granted 60 S.Ct. 891 
309 U.S. 651, 84 L.Ed. 1001. ‘ 
32 


§ 2 AN 

U.S.II]. The United States Supreme 
Court has the ultimate power to search 
the records in state courts where , 
claim of constitutionality is effectively 
made, so that no constitutional free 
dom, least of all the guaranties of th 
Bill of Rights, will be defeated by i 
substantial findings of fact screenin 
reality. U.S.C.A.Const. Amends. 1 ei 
seq. and Amend. 14.—Milk Wagon > 
Drivers Union of Chicago, Local 753, ~— 
v. Meadowmoor Dairies, 61 S.Ct. 552. 
affirming Meadowmoor Dairies y. Milk 
Wagon Drivers’ Union of Chicago, No 
753, 21 N.W.2d 308, 371 Ill. 877, eertio 
rari denied Milk Wagon Drivers Union © 
of Chicago, Local 753 v. Meadowmoor ~ 
Dairies, 60 S.Ct. 128, 308 U.S. 596, 84 
L.Ed. 499, rehearing denied Milk Wag- 
on Drivers Union of Chicago v. Mea- 
dowmoor Dairies, 60 S.Ct. 259, 308 © 
U.S. 637, 84 L.Ed. 529, vacated Milk — 
Wagon Drivers Union of Chicago, Local 
753 v. Meadowmoor Dairies, 60 S.Ct. © 
1092, 310 U.S. 655, 84 L.Hd. 1419, cer- 
tiorari granted 60 S.Ct. 1092, 310 U.S. 
655, 84 L.Hd. 1419. 


§ 324 

Iowa. Where Use Tax Act was as- 
sailed solely on theory that it violated 
the Constitution of the United States 
and the issue was tried resulting in a 
decree enjoining the enforcement of the 
act, and the decree was aflirmed by the 
Supreme Court of Iowa, the decision 
of which was reversed by the Supreme 
Court of United States which held act 
constitutional, on remand to the Su- 
preme Court of Iowa plaintiff would 
not be permitted to amend its petition 
to assail the act upon new and differ- 
ent grounds, and also to secure its con- 
struction. Code 1939, § 6948.102 et 
seq.; U.S.C.A.Const. art. 1, §§ 8, 10}; ft 
Amend. 14, § 1.—Sears, Roebuck & Co, 


- nal Reve 


N 
CE, 808, 312 U.S.-715, 85 L.Ed. —. 
Iowa. Where statute was assailed as 
both the state and federal 
nstitutions and on appeal to the Su- 
reme Court of Iowa yalidity of the 
statute under the state constitution was 
not challenged, question of the validity 
of the statute under the state constitu- 
tion was “abandoned” and after de- 
sion of the Supreme Court was re- 
arsed by the United States Supreme 
ourt and cause was remanded appellee 
‘as not entitled to a consideration of 
whether statute violated the state con- 
 stitution—Montgomery Ward & Co, v. 
Yelson, 299 N.W. 401, 230 Iowa 942, 
conforming to mandate Nelson v. 
Montgomery Ward & Co., 61 S.Ct. 593, 
12 U.S. 373, 85 L.Ed. 897, reversing 
Montgomery Ward & Co. v. Roddewig, 
292 N.W. 142, 228 Iowa 1301, certio- 
ari granted Roddewig v. Montgomery 
& Co., 61 S.Ct. 34, 311 U.S. 630, 
.Ed. —, rehearing denied Nelson 
Montgomery Ward & Co., 61 S.Ct. 
4,312 U.S. 716, 85 L.Ed. —. 
t is not the province of the Supreme 
rt of Iowa nor of the district court 
pass upon or attempt to correct al- 
d_errors of the Supreme Court of 
1e United States.—Montgomery Ward 
Co. v. Nelson, 299' N.W. 401, 230 
ra 942, conforming to mandate Nel- 
v. Montgomery Ward & Co., 61 S. 
: 93, 312: U.S. 373, 85 L.HWd. 897, re- 
versing Montgomery Ward & Co. Vv. 
ewe, 292 N.W. 142, 228 Iowa 
1, certiorari granted Roddewig v. 
ntgomery Ward & Co., 61 S.Ct. 34, 
U.S. 630, 85 L.Ed. —, rehearing 
d Nelson v. Montgomery Ward & 
61 S.Ct. 804, 312 U.S, 716, 85 L.Ed. 


o. v. Wisconsin Tax Commission, 298 
N.W. 186, 238 Wis. 69, 134 A.L.R. 908, 
conforming to mandate State of Wis: 
- consin v. J. C, Penney Co., 61 S.Ct. 246, 
+311 U.S. 435, 85 L.Ed. 267, 130 A.L.R. 
1229, reversing J.C. Penney Co... v. 
consin Tax Commission, 289 N.W. 
233 ‘Wis. 286, 126 A.L.R. 1333, 
jiorari granted State of Wisconsin 
J. C. Penney Co., 60 S.Ct. 1076, 310 
4 .S. 618, 84 L.Ed. 1392, rehearing de- 
nied 61 S.Ct. 444, 312 U.S. 712, 85 L. 
_ Hd, —, conforming to mandate State 
+ of Wisconsin v. Minnesota Mining & 
pris: Co., 61 S.Ct, 253, 311 U.S. 452, 85 
L.Ed, 274, reversing Minnesota Mining 
& Mfg. Co. v. Wisconsin Tax Commis- 
sion, 289 N.W. 686, 233 Wis. 306, cer- 
- tiorari granted State of Wisconsin v. 
Minnesota Mining & Mfg. Co., 60 S.Ct. 
1077, 310 U.S. 619, 84 L.Ed. 1393, re- 
hearing denied 61 S.Ct. 444, 312 U.S. 
712, 85 L.Ed. —, conforming to man- 
date State of Wisconsin v. F. W. Wool- 
Prorth Co. 61. S.Ct..395, 311 US 622, 
85 L.Ed. —, reversing F. W. Wool- 
worth Co. v. Wisconsin Tax Commis- 
sion, 289 N.W. 685, 233 Wis. 305, cer- 
tiorari granted State of Wisconsin y. 
¥. W. Woolworth » LONGs 
$10 U.S. 619, 84 L.Ed. 1393, rehearing 
~ ene 61 S.Ct. 444, 312 U.S. 711, 85 


§ 325 
; C.0.A.3, The Circuit Court of Ap- 
peals for Third Circuit consists of all 
five Circuit Judges in active service, 
and not three, and can sit en banc. 
Rules of the Circuit Court of Appeals 
for the Third Circuit, rules 4, 5; Jud. 
Code, §§ 117, 118, 120, 28 U.S.C.A. §§ 
212, 213, 216.—Commissioner of Inter- 


Corporation, 117 F 6 tio 
granted Textile Mills Securities Co 


ration v. Commissioner of Internal ‘Rev- 


enue, 61 S.Ct. 830. 
§ 327 ‘ 

C.C.A.9. A motion by appellee asking 
Circuit Court of Appeals to require 
that a portion of the evidence alleged 
to have been received below be certified 
to Circuit Court of Appeals, and that 
upon receipt thereof District Court be 
required to make specified finding fa- 
vorable to appellee, would be denied 
in absence of showing that appellee ever 
applied to district court for. amend- 
ment of findings. Federal Rules of 
Civil Procedure, rules 52(b), 75(h), 28 
U.S.C.A. following section 723¢c.—Ken- 
nedy v. U. S., 115 F.2d 624. 

The Circuit Court of Appeals has no 
general authority over District Court to 
require any such judicial act as the 
making of findings at the request of 
one not appealing from the District 
Court’s action. Federal Rules of Civil 
Procedure, rule 75(h), 28 U.S.C.A. fol- 
lowing section 723c.—Kennedy v. U. S., 
115 F.2d 624. 

C.C.A.I1l. In federal courts, the ques- 
tion as to right to open and close the 
argument is a matter not affecting 
merits of the controversy and, there- 
fore, not subject to review.—Silver v. 
New York Life Ins. Co., 116 F.2d 59. 

C.C.A.Ill. The entry, ex parte, of an 
order authorizing a national bank’s re- 
ceiver to execute a contract for the sale 
of realty constituted neither a ‘‘suit 
at law” nor a “suit in equity”, pre- 
sented no “justiciable controversy”, an 
involved the entry of no judicial “or- 
der’ or “judgment”? which could be re- 
viewed by an,appellate court, since the 
receiver’s actions were purely ‘‘admin- 
istrative actions’ and the court’s ap- 
proval was merely an administrative 
“condition precedent” to the congres- 
Sionally granted executive power to 
sell, not subject to judicial review. 12 
U.S.C.A. § 192.—Mitchell v. Joseph, 117 
F.2d 253. 

C.C.A.Md. An appeal from the decree 
of a District Court is customary statu- 
tory procedure, but it exists only by 
grace of the statute, and mere fact 
that interests of a person are adversely 
affected by a decree does not give him 
a right of appeal.—Ackert v. Baltimore 
& O. R. Co., 115 F.2d 455, dismissing 
appeal In re Baltimore & O. R. Co,, 34 
F.Supp. 154. 


C.C.A.Minn. Where Comptroller 
General, when acting with respect to 


a claim for loss sustained in fire origi- . 


nating from operation of railroads by 
United States in Minnesota on October 
12, 1918, relied solely upon his own 
construction of Private Act respecting 
payment by government of claims for 
losses sustained in fire, review of 
Comptroller General’s construction of 
act was not confined to mandamus pro- 
ceedings. Act Aug. 27, 1935, 49 Stat, 
2194.—U. S. v. Bang, 117 F.2d. 515, 
Pees Bang v. U. S., 31 F.Supp. 


C.C.A.Mo. Where jurisdiction of trial 
court was challenged during oral pres- 
entation of appeal, Circuit Court of 
Appeals was required to determine is- 
sue of jurisdiction before considering 
verity of the decree.—Bassett v. Mass- 
man Const. Co., 120 F.2d 230, revers- 
ing Massman Const. Co. v. Bassett, 30 
F.Supp. 813. 

C.C.A.N.J. In action of ejectment 
wherein plaintiffs claimed that they 
were entitled to reversionary rights in 
certain realty which plaintiffs’ ancestor 
had conveyed to a canal company, a 
judgment for defendants on the merits 
which purported to divest plaintiffs of 
all rights in property was appealable 
notwithstanding judgment was prema- 
ture. Jud.Code § 128, 28 U.S.C.A. 
225.—Chidester v. City of Newark, 117 
¥’.2d_ 981 reversing 31 F.Supp. 892. 

C.C.A.Or, The Circuit Court of Ap- 
peals has no original jurisdiction of 
receivership proceedings.—U. S. y. Ot- 
ley, 116 F.2d 958. 

C©.C.A.Pa. The jurisdiction of the 
Circuit Court of Appeals is not discre- 
tionary but is settled by statute. Jud. 


‘where defendant contended th 


of Appeals had j 
from the Suprem 
in an action to 


diction of : 
ourt of er 
ollect certain 


tax. statute violated the Organic Act 
of Puerto Rico by impairing the obli- 
gation of contract. 
1921,. Act 49; Jud.Code § 128, as 
amended, 28 U.S.C.A. § 225; 48 U.S.C.A. 
§ 737,—Russell & Co. v. People of Puer- 
to Rico, 118 F.2d 225. 

App.D.C. Where question for deci- 
sion was whether trial court gave im- 
proper effect to consent or stipulation 
of the parties, and whether the consent 
decree should have been entered at all, 
not whether, as entered, consent decree 


erroneously*disposed of legal issues in- 


volved, appeal would lie from consent 
erie net os v. Berens, 118 F.2d 


§ 330 ‘ 

©.C.A.1. Though the Federal Rules 
of Civil Procedure do not apply of 
their own force to Circuit Courts of 
Appeals, a Circuit Court has power un- 
der its statutory power to issue writs 
necessary for the exercise of jurisdic- 
tion to issue subpoenas ad testifican- 
dum and subpoenas duces tecum for 
purposes. of pretrial discovery in an 
original contempt proceeding pending 
before the court in which it becomes 
necessary for the court to sit as a trier 
of controverted facts. Jud.Code § 262, 
28 U.S.C.A. § 377; Federal Rules: of 
Civil Procedure, rules 26, 45, 28 U.S.C. 
A. following section 723¢e.—Bethlehem 
Shipbuilding Corporation v. National 
Labor Relations Board, 120 F.2d 126. 

C.C.A.Cal. The Circuit Court of Ap- 
peals is authorized to 
mandamus only when it is necessary 
for the exercise of the court’s juris- 
diction, and agreeable to the usages 
and principles of law. Jud.Code, §§ 
128(a), 262, 28 U.S.C.A. §§ 225(a), 377. 
—In re Melekov, 114 F.2d 727, denying 
eee Melekov v. Collins, 30 F.Supp. 


€.C.A.N.Y. Where motion to dismiss 
petition and complaint on ground that. 
court was without jurisdiction of sub- 
ject matter was denied by the District 
Court, application to the Circuit Court 
of Appeals for writ of prohibition would 
be denied for want of jurisdiction and 
because district judge had not been 
made a party, although it appeared clear 


that District Court lacked jurisdiction. | 


—New York & Porto Rico 8S. S. Co. vy. 
U. S., 116 F.2d. 799. : 
§ 331 ry) : 

C.C.A.Fla. A jJuugment: refusing to 
dismiss bill for injunctive relief re- 
straining enforcement of Florida stat- 
utes relating to Everglades Drainage 
District was not a “final judgment’, 
and hence was not appealable. Acts. 
Fla.1929, c. 13633; Acts Fla.1931, °c. 
14717; Acts Fla.1937, e. 17902.—Cone 
v. Rorick, 112 F,2d 894. © ; 
_ A judgment granting preliminary in- 
junction restraining enforcement of 
Hlorida statutes relating to Everglades 
Drainage District was an appealable 
judgment although not a “final judg- 
ment.” Acts Wla.1929, ¢. 13633; 
Fla.1931, ¢. 14717; Acts Ila.1937, ¢. 
179.02; 
227.—Cone v. Rorick, 112. F.2d 894. 
C.C.A.Il. In action on war risk in- 
Surance policy, order denying - plain- 
tiff’s motion to strike portion of an- 
swer and his motion for summary 
judgment on added count of amended 
petition, as modified by order stating 
that no proof was adduced on issue 
presented by answer, so that court 
could make no finding thereon, was 
neither ‘‘final decision” nor ‘“interlocu- 
tory order’ and hence was not appeal- 
able. World War Veterans’ Act of 
1924, § 19, as amended, 38 U.S.C.A, § 
445; Jud.Code §§ 128, 129, 28 U.S.C.A. 
eee 227.—Florian v., U. S., 114 F.2d 


The appellate jurisdiction of Circuit 
Court of Appeals depends on finality of 
lower court’s action, not possible effect 
of appellate court’s decision on merits 
of case, so that no appeal lies from 


order, which was neither final decision 
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nor interlocutory Shar: in action on 
war risk insurance policy, though ap- 
pellate court’s decision for appellant 
would be final and end_ litigation. 
World War Veterans’ Act of 1924, § uy 
as amended, 38 U.S.C.A. § 445; 
Code §§ 128, 129, 28 UA.C.A. §§ Das, 
227.—Florian v. U. Sa. 1l4 He.2d: 990. 

The Circuit Court of Appeals has no 
jurisdiction of appeal. from order, 
which was neither final decision nor 
interlocutory order, in action on war 
risk insurance policy, regardless of 
how desirable and important a decision 
on merits of case by such court may 
be. World War Veterans’ Act of 1924, 

19, as amended, 88 U.S.C.A. 

Jud.Code §§ 128, 129, 28 U.S:C.A. s 
aan 227.—Florian v. U. S.5 dla Be 

In action on war risk insurance pol- 
icy, a final appealable order could have 
been entered with reference to addi- 
tional count of amended petition, alleg- 
ing insured’s. compensable disability 
when discharged from military service 
and right to uncollected compensation 
in sum sufficient to purchase insurance 
under World War Veterans’ Act at 
time of his death, without disposing of 
other counts, stating separate causes 
of action to recover benefits for perma- 
nent total disability incurred while 
insurance was in force, so that Cir- 
cuit Court of Appeals had no jurisdic- 
tion of appeal from order which was 
not final>decision. World War_Veter- 
ans’ Act of 1924, § 19, as amended, 38 
U.S.C.A. § 445; Jud.Code § 128, 28 U.S. 
C.A. § 225; Rules of Civil Procedure 
for District’ Courts, rule 54(b), 28 U.S. 
CrA, foHowing section 723¢.—Plorian y. 
U. S., 114 F.2d 990. 

©.C.A.N.Y. An order. granting mo- 
tion to dismiss first and second causes 
of action based on violation of rights 
of privacy was an “appealable order,” 
notwithstanding that third cause of 
action alleging malicious libel remained 
standing. Rules of Civil Procedure for 
District Courts, rule 54(b), 28 U.S.C.A. 
following section 723c.—Sidis v. F-R 
Pub. pp ta liek 113 F.2d 806, affirm- 
ing 34 ee ie 

C.C.A.N.Y. n appeal does not’ lie 
from an order denying a motion for 
pesteuitent Ay re Federman, 119 F.2d 


C.C.A.N.C. Where District Court de- 
nied a motion to quash a subpcena 
duces tecum directing witnesses to ap- 
pear and produce documents before 
grand jury, appeal from refusal of 
court to enjoin. the use of documents 
in the grand jury investigation was 
dismissed, since rule that refusal of a 
eourt to quash subpoena duces tecum 
does not constitute a “final decision” 
from which appeal will lie cannot be 
avoided by recasting application for 
review of order denying motion to 
quash in form of a motion for prelim- 
inary injunction. Jud.Code § 128(a), 

S.C.A. § 225(a).—International 
Agricultural Corporation v. Pearce, 113 
F.2d 964. 

C.C.A.Pa.. An order granting a new 
trial was not a “final decision” and 
was therefore not an appealable order 
under the Judicial Code, even though 
order was granted upon an erroneous 
view of law or involved a clear abuse 
of discretion. Jud.Code § 128(a), 28 
U.S.C.A. § 225(a)—Frank Mercantile 
Corporation vy. Prudential Ins. Co. of 
America, 115 F.2d 496, 

©.C.A.Wash. An order of dismissal 
is a “final judgment” from which an 
appeal will lie, but an order denying a 
motion to vacate an order of dismissai 
is not a “final order” and hence is not 
appealable. Jud.Code § 128, 28 U.S.C.A, 
§ 225.—Hicks v. Bekins Moving & Stor- 
age Co., 115 F.2d 406. 
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C.C.A.Mo, After remand, decision of 
federal District Court of issues not 
submitted to United States Supreme 
Court, of new issues and of questions 
left open may be appealed to the Cir- 
cuit Court of Appeals in all cases 
where that court would otherwise have 
jurisdiction.—Ohio Oil Co. vy. Thomp- 
son, 120 F.2d 831. 

Where bankruptcy trustee of rail- 
road and oil companies claimed oil 
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under right of way land and decision 


and mandate of United States Supreme 
Court left nothing open for subsequent 
adjudication of District Court and 
mandate instructed District Court to 
modify its order so as to provide ap- 
propriate submission of question of fee- 
simple ownership to Illinois. state 
court, Circuit Court of Appeals did not 
have ‘jurisdiction of appeal from order 
enjoining the oil companies from prose- 
euting in Illinois courts- counterclaims 
for injunction, for an accounting and 
for damages. for trespass, .since the 
question presented by the appeal ealled 
only for the construction and. enforce- 
ment of the mandate. Bankr.Act § 77, 
11 U.S.C.A. § 205, Jud.Code § 129, 28 
USS.C.A. °§ 227, —Ohio Oil Go. v. Thomp- 
son, 120 F.2d 831. 

C.C.A.Mont. The new Rules of Civil 
Procedure govern appeals in condemna- 
tion proceedings. Mederal Rules of 
Civil Procedure, rule 81(a) (7), 28 U.S. 
C.A, following section  723¢.—Witt- 
mayer vy. U. 8.; 118 F.2d 808. 
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U.S.Ark. Where a party moves for 
judgment notwithstanding the verdict 
and for new trial in the alternative, if 
the trial judge grants judgment. not- 
withstanding the verdict and denies 
motion for new trial, the movant. may 
cross-assign error in the opposing par- 
ty’s appeal, to rulings of law at the 
trial, so that if the appellate court 
reverses order for judgment notwith- 
standing the verdict, it may pass on 
errors of law which movant asserts 
nullify the judgment on the verdict. 
Federal Rules of Civil Procedure, rule 
50(b), 28 U.S.C,A. following section 
723c.—Montgomery Ward & Co. v. 
ances 61 S.Ct. 189, 311 U.S. 243, 85 
L.Ed, —, modifying Duncan v. Mont- 
gomery Ward & Cos 108 F.2d 848, re- 
versing 27 F.Supp. 4, certiorari granted 
Montgomery Ward & Co. v. Duncan, 
60 S.Ct. 809, 309 U.S. 650, 84 L.Ed. 
1001, motion denied 60 $.ct 1073, 310 
U.S. 612, 84 L.Ed. 1389. 

U.S.Pa. In suit by purchasers of se- 
curities allegedly sold through fraudu- 
lent misrepresentations and _ conceal- 
ments wherein company to which pay- 
ments were made by purchasers as 
trustee for investment after making 
certain deductions as directed by seller 
for accounts of purchasers was made a 
party, appeals from order. granting 
temporary injunction restraining such 
company from transferring or other- 
wise disposing of money representing 
certain charges, income and proceeds 
received in administration of the trust 
were not “premature’’, in view of stat- 
ute expressly authorizing an appeal to 
Circuit Court of Appeals from an inter- 
locutory order or decree granting an 
injunction. Securities Act of 1933, § 1 
et seq., 15 U.S.C.A. § 77a et seq.} ‘Jud. 
Code, §§ 128,°129, 28 U.S.C.A. §§. 225, 
227.—-Deckert_ y. Independence Shares 
Corporation, .61 S.Ct. 229, 311 U.S. 282, 
85 L.Ed. —, reversing Independence 
Shares Corporation vy. Deckert, 108 F.2d 
51, reversing Deckert v. Independence 
Shares Corporation, at F.Supp. 763, cer- 
tiorari granted 60 S.Ct. Tis. 305 U.S. 
648, 84 L.Ed. 1000 and Deckert v. 
Pennsylvania Co. for Insurance on Lives 
and Granting Annuities, 60 S.Ct. 716, 
309 U.S. 648. 84 L.Hd. 1000. 

C.C.A.8, Petition for permission to 
prosecute appeal in forma pauperis was 
required to be denied, where petitioner 
made no showing that he was entitled 
to the redress he sought and that his 
appeal was meritorious, and the several 
persons beneficially interested in the 
action had not presented poverty affiida- 
vits. 28 U.S.C.A. § 832.—Carter v. 
Kurn,, 120 F.2d. 261. 

Where an action is prosecuted for 
joint benefit of several persons, a pe- 
tition to proceed on appeal in forma 
pauperis is insufficient unless each per- 
son directly interested in recovery 
makes the poverty affidavit required by 
statute, stating facts to show financial 
inability. 28 U.S.C.A. § 832.—Carter v. 
Kurn, 120 F.2d 261. 

C.C.A.9. A so- -ealled petition by ap- 
pellee for order requiring that a por- 
tion of the evidence alleged to have 
been received below be certified to Cir- 
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euit Court of Appeals, and that upon 
receipt thereof District Court be re- 
quired to make a specific finding fa- 
vorable to appellee, was in reality a 
“motion” and hence violated court rule 
by failing to state points and authori- 
ties. Rules of the United States Cir- 
cuit Court of Appeals for the Sine? 
Circuit, rule 17—Kennedy v. U. &., 
F.2d 624. 

The Federal Rule of Civil Procedure 
governing record on appeal to Circuit 
Court of Appeals gives District Court 
and Circuit Court of Appeals power to 
correct the record only as to what. oc- 
curred in the district court, not to add 
or cause to be added to the record find- 
ings which were never made. Federal 
Rules of Civil Procedure, rule 75(h), 
28 U.S.C.A, following section 723¢.— 
Kennedy v. U. S., 115 F.2d 624. 

©.C.A.Alaska, On defendants’ appeal 
from judgment for plaintiff in action to 
recover royalties allegedly due under 
lease of mining claims, assignment of 
error that trial court erred in iving 
and entering judgment for plaintiff for 
“$9,675.00 with interest thereon from. 
October 138, 1939, at 6 per. cent per 
annum, to which’ defendants duly ex- 
cepted, and an exception was allowed”, 
was insufficient to raise question of 
sufficiency of evidence as to amount 
due, which question was not raised 
in trial court.—Reidy v. Myntti, 116 
Hi2d. 725. 

C.C.A.Ariz, 
rors in one specification of error vio- 
lated rule of reviewing court and hence 
might be disregarded. Rules of Cir- 
euit_ Court of Appeals, rule 20, subd. 
1.—Gila Valley Irr. Dist. v. U. ’s., 118 
B.2d 507. 

C.C.A.Cal. Recitals which were not 
approved by the District Court and 
were expressly disapproved formed no 
part of the ‘record’ which consisted 
of an agreed statement prepared and’ 
signed by the parties and approved - 
by the District Court pursuant to Civil 
Procedure Rule. Rules of Civil Pro- 
cedure for District Courts, rule 76, 
28 U.S.C.A. following section 723¢— 
Graham v. Carr, 112 F.2d 908. 

C.C.A.Cal. Where petitioner in habeas 
corpus proceeding, claiming he was 
allowed to appeal in forma pauperis. 
and moving for appointment of coun- 
sel to represent him on appeal with- 
out having obtained certificate of prob- 
able cause for appeal, was held under 
process of state court and question 
raised involved interpretation of state 
law, and his remedy lay in appeal to 
Supreme Court from state court deci- ~ 
sion, Circuit Court of Appeals would 
not appoint counsel even if such cer- 
tificate is no longer required under 
new rules. 28 U.S.C.A. §§ 466 and 
835; Rules of Civil Procedure in Dis- 
trict Court, 28 U.S.C.A. following sec- 
tion 723c.—Schenk vy. Plummer, 113 F. 
2d 726, first case. 

©.C.A.Cal. An appeal leaves the Dis- 
trict Court without jurisdiction to pro- 


,ceed further in the case until it re- 


ceives the mandate of the reviewing 
court.—Rogers v. Consolidated Rock 
Products Co., 114 F.2d 108. 

C.C.A.Fla. Where judgment appealed 
from was dated February 20, 1940, and 
was entered on February 21, 1940, and 
notice of appeal was filed May 21, 1940, 
appeal was not dismissible as not. being 
taken within “three months” as re- 
quired by statute, since the day of 
entry of judgment must be excluded 


in computing the time. 28 U.S.C.A. § 
230.—U. S. v. Reed, 117 F.2d 808. 
©.C.A.Ill, Where a so-called short 


record presents all the facts on which 
the District Court acted in granting a 
motion to dismiss a complaint, it is 
sufficient to permit of review of the 
judgment entered even though it is a 
short record.—Karl Kiefer Mach. Co. vy. 
U. S. Bottlers Machinery Co., 1138 F.2d 
356, reversing 27 F.Supp. 300, motion 
to dismiss appeal overruled 108 F24 
469. 
C.C.A.I1]. Rule 
Appeals that no 


of Circuit Court of 
appeal shall be con- 


sidered unless a statement of points 
of error to be relied upon shall have 
been filed is inapplicable to an appeal 


taken before effective date of the rule. 


Enumeration of six er- 


1 
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Rules of the United States Circuit Court 
of Appeals for the Seventh Circuit, rule 
9.—Keeley v. Mutual Life Ins. Co. of 
New York, 113 F.2d 633. _ 

The prior rule of the Circuit Court 
of Appeals providing that no appeal 
should be allowed until appellant had 
filed with his petition for an appeal 
an assignment of errors specifying par- 
ticularly each error asserted and in- 
tended to be urged was rendered in- 
effective by Civil Procedure Rule re- 
lating to records on appeals to Circuit 
Courts of Appeals, in view of fact that 
under Civil Procedure Rules an appeal 
is taken by filing with District Court 
a notice of appeal. Rules of Civil 
Procedure for District Courts, rules 
75, 28 U.S.C.A. following section 
723c; Former Rules of the United 
States Circuit Court of Appeals for 
the Seventh Circuit, rule 10.—Keeley v. 
- Mutual Life Ins. Co. of New York, 113 
F.2d 638. ; =o rae j 

“Where appeal was taken before ef- 
fective date f rule of Circuit Court of 
Appeals providing that no appeal shall 
be considered unless appellant files 
with clerk of District Court for in- 
clusion in record on appeal a state- 
ment of points setting out separately 
‘and particularly each error intended 
to be urged, appeal of appellant which 
did not designate for inclusion in_rec- 
ord on appeal complete record and all 
proceedings and evidence in action, nor 
serve with its designation a concise 
statement of points on which it in- 
tended to rely, would not be dismissed, 
in absence of a claim of prejudice to 
appellee. Rules of the United States 
Circuit Court of Appeals for the Sev- 
enth Circuit, rule 9; Rules of Civil 
Procedure for District Courts, rule 
75(a, d), 28 U.S.C.A. following section 
-723c.—Keeley v. Mutual Life Ins. Co. 
of New York, 113 F.2d 633. 

C.C.A.Ill. The purpose of Civil Pro- 
cedure Rule relating to record on ap- 
peal is to insure that enough of pro- 
ceedings in trial court is designated for 
inclusion in record on appeal, from 


the standpoint of the appellant and 


appellee, to adequately present on ap- 
peal the points of error relied upon by 
appellant. Rules of Civil Procedure for 
District Courts, rule 75, 28 U.S.C.A. 
following section 723c.—Keeley v. Mutu- 
ete Ins. Co. of New York, 113 F.2d 

C.C.A.Il]. The purpose of the Civil 
Procedure Rule that if appellant does 
not designate for inclusion in record 
on appeal complete record, and all pro- 
ceedings, and evidence in action, he 
shall serve with his designation a 
concise statement of the points on 
which he intends to rely on appeal, is 
to insure that the matter brought up 
in the record on appeal is adequate to 
pecuect the interests of the appellee. 

ules of Civil Procedure for District 
Courts, rule 75(d), 28 U.S.C.A. follow- 
ing section 723c.—Keeley vy. Mutual Life 
Ins. Co. of New York, 113 F.2d 633. . 

The purpose of prior rule of Circuit 
Sourt of Appeals relating to assign- 
ment of errors, and present rule relat- 
ing to statement of points on appeal, 
is to require systematic and orderly 
presentation of appellant’s claims, which 
are essentially claims of erroneous ac- 
tion by the District Court. Former 
Rules of the United States Circuit 
Court of Appeals for the Seventh Cir- 
cuit, rule 10; Rules of the United 
States Circuit Court of Appeals for the 
Seventh Circuit, rule 9.—Keeley  v. 
Mutual Life Ins. Co. of New York, 113 
F.2d 633. 

C.C.A.UIl. Where appellant did not 
designate for inclusion in record on ap- 
peal complete record and all proceed- 
ings and evidence in the action, appel- 
lant was required to serve with its 
designation a concise statement of the 
points on which it intended to rely on 
the appeal. Rules of Civil Procedure 
for District Courts, rule 75(a, d), 28 
U.S.C.A. following section 723c.—Keeley 
vy. Mutual Life Ins. Co. of New York, 
113 F.2d 633. 

Under present rules, it is “condition 
precedent” to consideration of an ap- 
peal by Circuit Court of Appeals that 
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‘appellant file with the clerk of the 
District Court for inclusion in the rec- 


oo 


COURTS — 


t 


ord 
setting out separately and particularly 
each error asserted and intended to be 
urged. Rules of the United States 
Circuit Court of Appeals for the Sey- 
enth Circuit, rule 9.—Keeley v. Mutual 
nie Ins. Co. of New York, 113 F.2d 

The policy of the Circuit Court of 
Appeals is to require a reasonably 
definite statement of the points to be 
relied upon in the Circuit Court of 
Appeals, regardless of the quantum of 
the appeal record. Rules of the United 
States Circuit Court of Appeals for the 
Seventh Circuit, rule 9.—Keeley v. Mu- 
tual Life Ins. Co. of New York, 113 
F.2d 633. 

C.C.A.1Il]. Under Civil Procedure 
Rules, the Circuit Court of Appeals 
was required to determine what action 
was appropriate as result of failure 
of appellant to serve and file a state- 
ment of points to be relied upon on ap- 
peal as required by Civil Procedure 
Rule. Rules of Civil Procedure for Dis- 
trict Courts, rules 73(a), 75(a, d), 28 
U.S.C.A. following ‘section 723c.—Keeley 
v. Mutual Life Ins. Co. of New York, 
113 F.2d 633. 

C.C.A.I1l. An appeal would not be 
dismissed on ground that appellants 
had not incorporated in record trans- 
eript of all of testimony, where it was 
obvious from District Court’s mémoran- 
dum and from motion itself, that mo- 
tion referred to certain testimony 
which was received subject to appel- 
lants’ objections, and that afterwards 
District Court sustained the objections, 
and no exceptions were saved to such 
ruling.—Hormann vy. Northern Trust 
Col, 114. 204718: 

C.C.A.I11. The District Court has no 
authority to vacate a judgment by. it 
entered in an action at law after an ap- 
peal from the judgment has been taken. 
Rules of Civil Procedure for District 
Courts, rules 52(b), 59(b), 60 and 60 
(b), 73(a, b), 28 U.S.C.A. following sec- 
tion 723c—Miller v. U. S., 114 F.2d 
267. : 

The District Court has no authority 
to dismiss an appeal which has been 
taken from its judgment. Rules of Civ- 
il Procedure for District Courts, rules 
og (ts 59(b), 60 and 60(b), 73(a, b), 28 
U.S.C.A. following section 723¢.—Miller 
v. U. S., 114 F.2d 267. 

©.C.A.I]l. In action for “automatic” 
war risk insurance benefits, where after 
filing notice of appeal from judgment 
for plaintiff the government obtained 
rehearing in District Court which re- 
sulted in vacation of the judgment and 
dismissal of the suit, on authority of 
subsequently decided case, but the sec- 
ond judgment was reversed on appeal, 
and the government immediately pro- 
ceeded with appeal from the first judg- 
ment, which District Court had at- 
tempted without jurisdiction to dismiss, 
appeal from the first judgment was 
still validly pending in Circuit Court 
of Appeals though record on appeal 
was not filed within 50 days as_re- 
quired by Federal Rule of Civil Pro- 
cedure. Federal Rules of Civil Pro- 
cedure, rules 73(a, g), 75(k), 28 U.S. 
C.A. following section 723¢.—Miller v. 
U. S., 117 F.2d 256, adopting 114 F.2d 
267, reversing 24 F.Supp. 908. 

The mandatory requirement of fed- 
eral rule concerning time within which 
record on appeal must be filed is alevi- 
ated by provision of same rule which 
renders failure to comply therewith 
nonjurisdictional. Federal Rules of 
Civil Procedure, rule 73(a, g), 28 U.S. 
C.A. following section 723c.—Miller v. 
U. S., 117 F.2d 256, adopting 114 F.2d 
267, reversing 24 H.Supp. 958. 

Where Circuit Court of Appeals, in 
action for “automatic” war risk. insur- 
ance benefits, on plaintiff's appeal re- 
versed judgment dismissing the suit 
after vacation of judgment for plain- 
tiff, and the government then continued 
with its appeal from original judg- 
ment for plaintiff, court permitted the 
printed record presented in plaintiff's 
appeal to stand as a record on govern- 
ment’s appeal, after re-designation of 
its contents and certification by clerk 


on appeal a statement of points 


of District Court. Fede 
Civil Procedure, rule 75(k), 28 U 
following section 723c.—Miller v. U..S., 
117 F.2d 256, adopting 114 F.2d 267, 
reversing 24 F.Supp. 958. 

C.C.A.Ind. Appellant was not bound 
by District Court’s findings because of 
his failure to comply with rule relating 
to record on appeal, where failures were 
not promptly called to attention of 
Circuit Court of Appeals, but objec- 
tions in such respects were presented 
together with brief on merits. 
of Civil Procedure for District Courts, 
rule 75, 28 U.S.C.A. following section 
723c.—Wertz v. National City Bank 
of Evansville, Ind., 115 F.2d 65. 

C.C.A.Ind. Where judgment for pre- 
miums paid on war risk policy,: which 
had been reinstated as result of false 
representations concerning deceased 
veteran’s health, erroneously provided 
that premiums should be paid to poli- 
ey beneficiary and administratrix of 
veteran’s estate, and amendment correct- 
ing the judgment so as to permit re- 
eovery only by the administratrix did 
not constitute a mere correction of a 
“clerical error,’ and the amended judg- 
ment was a new “judgment” from 
which the time for appeal was required 
to be computed. Federal Rules of Civil 
Procedure, rules 52(b), 60(a), 28 U.S.C. 
A. following section 723¢e—Ray v. U. 
S.. 2121. BYi2d 416. 

C.C.A.Ind. Where appellee was fully 
apprised of sole issue to be raised by 
appeal and could have suffered no prej- 
udice by failure of appellants to fur- 
nish statement of points, motion to dis- 
miss appeal because of appellant’s fail- 
ure to furnish statement of points is 
denied, especially in view of federal 
rule that failure of appellant to take 
steps further than filing notice of ap- 
peal, to secure review of judgment, 
does not affect validity of appeal, but 
is ground only for such remedies as 
specified in the rule or such action as 
reviewing court deems appropriate 
which may include dismissal of ap- 
peal. Federal Rules of Civil Procedure, 
rules 73(a), 75(d), 28 U.S.C.A. follow- 
ing section 723c.—Adams v. New York, 
Cc. & St. L. R. Co., 121 F.2d 808. 

C.C.A.Iowa. Rule of Circuit Court 
of Appeals as to statement of points 
necessitates same separation and par- 
ticularity of statement as does present 
assignment of errors in criminal ap- 
peals or as did former assignment of 
errors in civil appeals. Rules of the 
Circuit Court of Appeals, Highth Cir- 
cuit, rule 24(1)—New York Casualty 
Co. v. Young Men’s Christian Ass’n, 
119 F.2d 387, 

The purpose of the rule of Circuit 
Court of Appeals as to statement of 
points is to definitely and_ separately 
point out errors complained of in or- 
der to clearly define and confine is- 
sues on appeal. Rules of the Circuit 
Court of Appeals, Highth Circuit, rule 
24(1)—New York Casualty Co. v. 
oe Men’s Christian Ass’n, 119 F.2d 

Statement of points, which failed to 
point out any specific error of trial 
court and meant no more than that 
judgment was erroneous, was too gen- 
eral to present anything for review. 


Rules of the Circuit ourt of Ap- 
peals, Wighth Circuit, rules 14 (2, 
Fourth) and (4), 24(1).—New York 


Casualty Co v. Young Men’s Christian 
Ass’n, 119 F.2d 387. 


C.C.A.La. If appellant had appealed 
as from final judgment before clerk en- 
tered judgment, it would have been 
premature, but that would not have 
required dismissal of appeal. Jud.Code 
§ 128, 28 U.S.C.A. § 225; Federal Rules 
of Civil Procedure, rule 58, 28 U.S.C.A, 
following section 723c.—Milton y, U. 8., 
120 F.2d 794. 

C.C.A.Mass. The opinion in case 
brought under Tucker Act is part of 
record, and exceptions taken to findings 
of fact and conclusions of law there 
made and to judgment entered are duly 
taken during course of trial.—Massa- 
chusetts Protective Ass’n v. U. S., 114 
F.2d 304, reversing 22 F.Supp. 755. 

©.C.A.Mo. Where final judgment 
was entered for plaintiff on March 30, 


Rules. 


law 
amended, and there was no motion for 
new trial, defendants’ appeal was not 
“premature” because taken from a 
judgment that was not final, notwith- 
standing existence of plaintiff’s right 
to proceed under Rule of Civil Proce- 
dure. Rules of Civil Procedure for Dis- 
trict Courts, rules 52(b), 59(b), 73(a), 
75(d), 28 U.S.C.A. following section 
723c.—Fiske v. Wallace, 115 F.2d 1003. 

“Where final judgment was entered 
for plaintiff on March 30, 1940, and 
at 2:05 p.m. on April 9, defendants 
filed notice of appeal, together with 
cost bond on appeal, and at 4:10 p.m. 
on April 9, plaintiff filed motion pur- 
suant to Rule of Civil Procedure pray- 
ing that district court’s conclusions of 
law and judgment be amended, and 
there was no motion for new trial, and 
plaintiff’s motion was overruled on 
July 25, and on July 29 plaintiff filed 
and served notice of appeal stating that 
appeal was from judgment entered on 
March 30, plaintiff's appeal would be 
dismissed as taken out of time.—Fiske 
v. Wallace, 115 F.2d 1003. 

Where plaintiff's motion to amend 
district court’s conclusions of law and 
judgment, in plaintiff’s favor was filed 
after judgment defendants had taken 
their appeal, motion did not retain 
ease in jurisdiction of district court 
or extend time for appeal to plaintiff, 
and, after judgment defendants had ap- 
pealed, plaintiff had the right to take 
a cross-appeal or file his motion, with- 
in time, in district court and within 
time limited by statute for appeal from 
judgment apply to Circuit Court of 
Appeals to remand case for considera- 
tion of plaintiff's motion to modify. 
Rules of Civil Procedure for District 
Courts, rules 52(b), 59(b), 28 U.S.C.A. 
following section 723¢.—FWiske v. Wal- 
lacey 115 F.2d 1003. 

C.C.A.Mo. Where final judgment was 
entered for plaintiff on March 30, 1940, 
and at 2:05 p.m. on April 9, defend- 
ants filed notice of appeal, together 
with cost bond on appeal, and defend- 
ants’ transcript of evidence and pro- 
ceedings at trial was filed in Circuit 
Court of Appeals on July 1, and their 
statement of points relied on was filed 
on July 2, appeal would not be dis- 
missed for failure to comply with Rule 
of Civil Procedure and Rule of Cir- 
cuit Court of Appeals concerning time 
and place for filing statement of points 
relied on, since there was no failure by 
defendants to take steps to secure the 
review of the judgment, within Rule 
of Civil Procedure, which affected val- 
idity of appeal. Rules of Civil Proce- 
dure for District Courts, rules 73(a), 


75(d), 28 U.S.C.A. following section 
723c; Rules of Circuit Court of Ap- 
peals, rule 25(4).—Fiske v. Wallace, 
115 F.2d 10038. 


C.C.A.Nev.. Where the record pre- 
sents a strongly arguable claim of er- 
ror, and delay beyond time allowable 
by district court is not shown to shave 


prejudiced appellee, court will enter- 
tain appeal.—Jobnson vy. Wilson, 118 
Bi2d 557. 

C.C.A.Nev. The Circuit Court of Ap- 


peals has power to consider an appeal 
though the filing of the record came 
after the time allowable by the Dis- 
trict Court, and the clerk of the Dis- 
trict Court should have included notice 
of appeal and left to the discretion of 
the Circuit Court of Appeals the dis- 
position of the appeal. Federal Rules 
of Civil Procedure, rule 75(g), 28 U.S. 
C.A. following section 723¢c.—Johnson 
v. Wilson, 118 F.2d 557. 

C.C.A.N.J. An appeal of trustee from 
order remitting matter to referee for 
further investigation was dismissed on 
ground that it was premature.—In re 
Von Hoffman, 117 F.2d 222. 

C.C.A.N.Y. The Circuit Court of Ap- 
peals, which determined that a com- 
bination which attempted to establish 
a monopoly in market for certain dress 
designs was unlawful, in its discretion 
would issue injunction, pending appeal 


tors Guild of America, 116 F.2d 142. 

C.C.A.N.Y. A local District Court 
rule of federal District Court for the 
Southern District of New York, pro- 
viding that an action shall abate where 
a defendant has neither been served 
nor appeared generally within three 
months after issuance of summons, 
even if valid, was not applicable to 
proceedings suspended by appeal. _Civ- 
il Rule 1 of the Federal District Court 
for the Southern District of New York; 
Federal Rules of Civil Procedure, rule 
83, 28 U.S.C.A. following section 723¢.— 
Hackner v. Guaranty Trust Co. of New 
York, 117 F.2d 95, certiorari denied 61 
S.Ct. 835. 

C.C.A.N.Y. Although new questions 
cannot ordinarily be raised on a pe- 
tition for rehearing, Cireuit Court of 
Appeals, in view of interesting charac- 
ter of problems presented and petition- 
er’s insistence that judgment was un- 
conscionable, considered on rehearing 
matters which had not been presented 
by brief or argument when the appeal 
was heard.—u. 8S. v. Rodiek, 120 F.2d 
760, denying rehearing 117 F.2d 588. 

C.C.A.N.C. An order of the District 
Court denying a motion to quash a sub- 
poeena duces tecum directing witness 
to appear and produce documents be- 
fore the United States grand jury is not 
appealable to the Circuit Court of Ap- 
peals as a ‘‘final- decision.” Jud.Code 
§ 128(a), 28 U.S.C.A. § 225(a).—Inter- 


national Agricultural Corporation v. 
Pearce, 115 F.2d 964. 
C.C.A.Ohio. The filing of an untime- 


ly petition for rehearing which is not 
considered on its merits, or a motion 
for leave to file such a petition out of 
time, if not acted on or if denied by 
the trial court, cannot operate to ex- 
tend the time for appeal; but where 
the court allows the filing and, after 
considering the merits, denies the peti- 
tion, the judgment of the court as or- 
iginally entered does not become a 
“final judgment” until such denial, and 
the time for appeal runs from the date 
thereof—Chapman v. Federal Land 
Bank of Louisville, Ky., 117 F.2d 321. 

C.C.A.Okl. Where notice of appeal 
was dated March 21, 1941, and record 
of appeal was filed in Circuit Court of 
Appeals on May 9, 1941, and appellants 
on April 28 filed in District Court a 
designation of record on appeal, but a 
copy thereof was not served upon ap- 
pellees, and designation did not include 
complete record, and appellants did not 
file nor serve upon appellees a concise 
statement of points on which they in- 
tended to rely on appeal, appellants 
did not comply with rules of civil pro- 
cedure respecting appeals to Circuit 
Court of Appeal and record on appeal, 
and appeal would be dismissed. Fed- 
eral Rules of Civil Procedure, rules 73 
(g), 75(a), (d), 28 U.S.C.A. following 
section 723c; Rules of Circuit Court of 
Appeals, rule 13.—Lopata v. Handler, 
121 F.2d 938, dismissing appeal 37 F. 
Supp. 871. 

C.C.A.Or. In absence of legislative 
history of act, reviewing court would 
not unless necessary decide which of 
two possible constructions of act was 
correct.—Hinton v. Columbia River 
Packers Ass’n, 117 F.2d 310, reversing 
Columbia River Packers Ass’n vy. Hin- 
ton, 34 F.Supp. 970. 

C.C.A.Pa. The practice of submitting 
case to Circuit Court of Appeals upon 
an agreed statement of the case filed 
pursuant to Rule of Civil Procedure 
concerning record on appeal to a Cir- 
cuit Court of Appeals is to be com- 
mended. Federal Rules of Civil Proce- 
dure, rule 76, 28 U.S.C.A. following sec- 
tion 723¢c.—In re Podolsky, 115 F.2d 
965, reversing 34 F.Supp. 803. 

C.C.A.Pa. Appellant’s failure to in- 
clude in printed appendix any of the 
evidence produced by appellee, which 
appellant contended was insufficient to 
support verdict, would warrant sum- 


Ne 


printed appendix on appeal. 
- the United States Circuit Court of Ap-_ 


i 


mary dismissal of appeal for fa 
comply with court rule relativ 


peals for the Third Circuit, rule 26, 
par. 3(e)—Hornin ‘v. Montgomery 
Ward & Co., 120 F.2d 500. tn ee 

C.C.A.Puerto Rico. A person wishing 
to file a notice of appeal after closing 
hours on the last day may seek out the > 
clerk or deputy clerk or perhaps the 
judge and deliver the notice to him out — 
of hours and in such case the notice of 
appeal would be “filed” under federal | 
rule within the statutory period. Fed- ~~ 
eral Rules of Civil Procedure, rules 
73(a), 77(a), 28 U.S.C.A. following sec- 
on 723c.—Casaldue v. Diaz, 117 F.2d — 


‘ ©.C.A.Puerto Rico. In action by 
landowner for injunction and for an 
accounting of past damages because 
of misuse of right of way, sale of land 
involved after adverse judgment did 
not deprive plaintiff of right to con- — 
tinue appeal, where right to damages, 
if any, was not sold.—Mendez vy. Bowi 
118 F.2d 435. 

Where court had jurisdiction of a 
tion for injunction and for an accoun 
ing of past damages because of misuse 
of right of way, sale of land after an 
adverse judgment would not deprive — 
Circuit Court of Appeals of jurisdi ¥3 
tion as a court of equity, since equity — 


authority, particularly since distinc- 
tion between law and equity has been 
abolished in the federal courts. Fe 
eral Rules of Civil Procedure, rules. 
25(c), 28 U.S.C.A. following secti 
723c.—Mendez v. Bowie, 118 F.2d 43 
C.C.A.Tex. An appeal in forma pa 
peris under statute was not dismiss- 
able for appellants’ failure to furnish 
and use reporter’s transcript under 
federal rule, where stenographer who 
reported trial would not, and could aay 
not be compelled to, make and furnish 
transcript free, and appellants were 
unable to pay for it. Federal Rules 
of Civil Procedure, rules 75, 80, 28 
§.C.A. following section 723c; 28 U.S. 
C.A. § 882.—Middleton v. Hartford Ac- — 
cident & Indemnity Co., 119 F.2d 721. 
The federal rules were not intended 
to limit the right of a citizen to liti- — 
gate in forma pauperis under statute. 
Federal Rules of Civil Procedure, 28 
U.S.C.A. following section 723c; 28 
S.C.A. § 832.—Middleton v. Hartford — 
Patsy & Indemnity Co., 119 F.2d — 
. Lan, 
The general rule, under federal rule, 
that appellant must furnish and use 
reporter’s transcript is subject to — 
special statutory exception of a poor $5 
person who cannot obtain transcript. 
Federal Rules of Civil Procedure, rule 
75, 28 U.S.C.A. following section 723¢; — 
28 U.S.C.A. § 832.—Middleton v. Hart- 
Pao aie & Indemnity Co., 119 F. 
C.C.A.Tex. “Record”, within federal 


| 


rule referring to designation of por- 
tions of “record”, proceedings and mA 
evidence to be @ontained in record on ve 
appeal, means writings filed with 


clerk as pleadings, process, formal or- 
ders of judge, and such other writ- 
ings as have always been considered 
parts of record in law or equity case 
in district court. Federal Rules of 
Civil Procedure, rule 75(a), 28 U.S. 
C.A. following section 728¢.—Middle- 
ton v. Hartford Accident & Indemnity ” 
Co, 119, F.2d 721: 

“Proceedings”, within federal rule 
referring to designation of portions of 
record, proceedings and evidence to be 
contained in record on appeal, includes 
oral motions and judgments during 
trial, rulings on evidence, selection of 
jury, charges and refusals to charge, 
and occurrences of trial not entered 
on the minutes of court or otherwise 
reduced to record form. Federal Rules 
of Civil Procedure, rule 75(a), 28 U.S, 
C.A. following section 723c.—Middle- 
ton v. Hartford Accident & Indemnity 
Con 119 <a2d 72a: i 

Under federal rule governing record 
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pellee or by the judge himsel 
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inclusion in the transcript, 


_ Bureka Lodge 
 ©.C.A.Wis. 


section 723c,.— 


record not 
only narrative of evidence, 


be deemed correct unless appellee 


serves a supplement or takes its truth 


to the judge, and if appellee files sup- 
plemental statement of evidence or 
it will also be deemed 
agreed to unless taken _to the judge. 
Federal Rules of Civil Procedure, rule 
‘T5(b, ¢,.e, g, h), 28 U.S.C.A. follow- 
g section 723c.—Middleton v. Hart- 


ford Accident & Indemnity Co., 119 F. 


Under federal rule governing record 
appeal, record of evidence or pro- 
edings which clerk may certify may 
created by express or presumed as- 
nt of parties or by order of judge 
settling disputes, where reporter’s 
anscript is not available, as well as 
is available. Federal Rules 
ivil Procedure, rule 75(b, ¢, e, &, 
28 U.S.C.A. following section 723c. 
ddleton y. Hartford Accident & 
emnity Co., 119 F.2d 721. 

- Under federal rule governing record 
eal, if there is a reporter’s tran- 
; it may be required to be used 
»y either party in whole or in part, 
subject to correction by judge, but 
this does not mean that always the 
e transcript is or can be required 
Federal Rules of Civil 
28. U.S.C.A. 


rial was not “stenographically 
within federal rule govern- 
and stenog- 


rule governing appointment of stenog- 


phers, or unless he was agreed on 
the parties. Wederal Rules of Civil 
cedure, rules 75, 80(a, b), 28 U.S. 
following section 723c.—Middle- 
Hartford Accident & Indemnity 
PLOW 2d 721. 
A trial judge should not have re- 
ised to approve narrative tendered 
appellants without any _ specific 
it having been pointed out b aps 
an 
without opportunity being given to 
edy narrative, and if judge him- 
If could’ not remember what was 
astified, he should have called wit- 


nesses who gave or heard the disputed 


Federal Rules of Civil 
rule 75, 28 U.S.C.A. fol- 
723¢e.—Middleton _ y. 


‘testimony. 


owing section 


- -Hartford Accident & Indemnity Co., 


9 F.2d 721. 


would rely on appeal, while designat- 
ing less than the complete record for 
would be 
denied, where appellees designated for 
inclusion all parts of the record not 
Mediennted by appellant, since any ir- 
egularity in designation of the record 
y appellant was cured.—Grand Lodge 
Improved, B. P. O, B. of the World, v. 
No. 5, Independent Elks, 


(114 F.2d 46. 
The failure of an appel- 
lant to comply with court rule pertain- 
ing to the inclusion of a statement of 


- points in record is not “jurisdictional” 
and does not necessitate dismissal of 


Federal Rules of Civil Proce- 
28 U.S.C.A. following 
nee v. U. S., 121 F.2d 


appeal, 
‘dure rule 75 (a), 
e 


D.C.Ky. <A petitioner in habeas cor- 
pus proceedings, who appealed to the 
highest state court from a judgment of 
conviction but failed to have a bill of 
exceptions incorporated in the record, 


and who contended that he was denied 
due process because his counsel was 


appointed less than 48 hours before 
the trial, was entitled to a certificate 
of probable cause for an appeal, in 
view of a decision by the Circuit Court 
of Appeals discharging the petitioner 
in a case closely in point. 28 U.S.C.A. 
ad parte Stonefield, 36 F.Supp. 
ao. 
D.C.Mo. Where appellant, who ap- 


on appeal, appellant may serve with 
designation of contents of 
is but also — 
account of the proceedings, which will © 


75, 28 U.S.C.A. following section 723c. 
—Sonken-Galamba v. Atchison, T. & 
S. FF. Ry. Co.,, 36 F.Supp, 909. 

Under federal rule, appellant who 
appeals from judgment of District 
Court has duty to file with the clerk 
of the District Court two copies of 
those parts of the evidence which 
have not been designated by appellant 
for inclusion in the record on appeal, 
and when filed the copies become a 
art of the “records” of the District 
ourt. Federal Rules of Civil Proce- 
dure, rule 75, 28 U.S.C.A. . following 
section 723¢c.—Sonken-Galamba vy. 
cae T. & S.-F. Ry... Co,,.-36, B.Supp. 

One of the purposes of the federal 
rule, requiring appellant who appeals 
from judgment of District Court to file 
copies of parts of evidence which 
have not been designated by appellant 
for inclusion in record on appeal, is to 
enable appellee to designate and file 
parts appellee desires to have added to 
the record. Federal Rules of Civil 
Procedure, rule 75, 28 U.S.C.A. follow- 
ing section 723c.—Sonken-Galamba vy. 
Atchison, T. & BAER yi Cos 28 648: 
Supp. 909. 

One of the two copies of parts of 
evidence which have not been desig- 
nated by appellant for inclusion in rec- 
ord on appeal, required to be filed by 
the appellant under federal rule, be- 
comes a_permanent~ “record” in the 
District Court. Federal Rules of Civil 
Procedure, rule. 75, 28 U.S.C.A, follow- 
ing section 723c.—Sonken-Galamba vy. 
Atchison, T. & S. F. Ry. Co., 86 F. 
Supp. 909. 

Where appellant who appeals from 
judgment of District Court has nar- 
rated a certain part of the testimony 
for inclusion in record on appeal and 
the appellee is not satisfied with the 
narration, the appellee may under fed- 
eral rule require the testimony in 
question and answer form to be ub 
stituted” for all or part thereof, and 
the appellant hag duty to comply with 
designation of the appellee, since a 
thing cannot be ‘substituted’ for 
something else unless that for which 
the substitution is made is' taken out 
and that which is substituted is in- 
serted in its place. Federal Rules of 
Civil Procedure, rule 75, 28 U.S.C.A. 
following section 723¢c.—Sonken-Galam- 
ba v. Atchison, T. & S. F. Ry. Co., 36 
F.Supp. 909. 

Where appellee requires appellant to 
substitute testimony in question and 
answer form, for narrative statement 
of the testimony, and appellee desig- 
nates for inclusion in the record on ap- 
peal evidence which appellant does not 
designate, the substituted parts of the 
evidence must be incorporated, under 
federal rule, in the record at the 
point at which the substitution is to be 
made, and an additional part of tes- 
timony of a given witness, where a 
part has been narrated, should follow 
immediately the narration, and addi- 
tional parts, where there has been no 
narration, should follow the record as 
designated by the appellant. Federal 
Rules of Civil Procedure, rule 75, 28 
US.C.A.. following = section 723¢c.— 
Sonken-Galamba v. Atchison, T. & S. F. 
Ry. Co., 36 F.Supp. 909. 


D.C.Mo. The 40 days within which 
record for appeal must be filed begins 
to run from date of filing notice of 
appeal, and not from the final date 
on which appellant could have given 
notice of appeal. Federal Rules of 
Civil Procedure, rule 73(g), 28 U.S. 
C.A. following section 723c.—Bluford 
v. Canada, 1 F.R.D. 567. 


_ A request for extension of time with- 
in which to file record on appeal must 
be made within 40 days from date of 
filing notice of appeal, in absence of 
previous extension of time, and hence 
motion for extension 49 days after fil- 
ing notice of appeal, though less than 
40 days after expiration of time orig- 


- Court, ni 
esig: Y 


complaint seeking to enjoin and set — } 
aside a rate order of Power Commission be 
and also filed with Circuit Court of 
Appeals petition for review of same or- 
der, the subsequent filing in Circuit 
Court of Appeals of transcript of record 
upon which rate order was entered gave 
such court exclusive jurisdiction of the 
subject matter, and necessitated dis- 
missal .of action in District Court. 
Federal Water Power Act § 20, 16 U.S. 
C.A. § 813; Federal Power Act § 313(b), 
16 U.S.C.A. § 8251(b); Judicial Code 
§§ 207, 209, 28 U.S.C.A. §§ 41(28), 45; 
28 U.S.C.A. §§ 438, 44.—Safe Harbor 
Water Power Corporation vy. U. S., 37 
F.Supp. 9. ; 

D.C.W.Va. The serving of notice of. 
motion for new trial, within 10 days 
after entry of. judgment, suspended 
running of time for taking appeal and 
such time began to run anew when 
the motion was denied. Federal Rules 
of Civil Procedure, rule 59(b), 28 U.S. 
C.A. following section 723¢e.—Abruzzino | 
v. National Union Fire Ins, Co., 35 
F.Supp. 925. 

The purpose of requirement of fed- 
eral rule that after expiration of 10 
days from entry of judgment motion 
for new trial can only be made with 
leave of court obtained on notice and 
hearing and upon a showing of due 
diligence, is to prevent dilatory use of 
the motion for new trial on ground 
of newly discovered evidence to in- 
erease the time for filing an appeal. 
Federal Rules of Civil Procedure, rule 
59(b), .28  U.S.C.A. following section 
723¢c.—Abruzzino v. National Union 
Fire Ins. Co., 35 F.Supp. 925. 

Under federal Rule, motion for new 
trial can only be made as a matter 
of right within 10 days from entry of 
judgment and after that, no motion ean 
be made except upon leave of the court 
after hearing and upon showing due ia 
diligence, and the leave must be ac- 
tually secured within the time for ap- 
peal, and only then has the motion 
been seagonably made so that it will 
stop the appeal time from running. 
Federal Rules of Civil Procedure, rule 
59(b), 28 U.S.C.A. following | section 
723¢c.—Abruzzino vy. National Union Fire 
Ins)? Coi,1355 E.Suppr: 925. 

App.D.C. Under local rule stating 
that bills of exception shall be submit- 
ted to the court for settlement within 
45 days from date of filing, and that 
otherwise such bills may be. stricken 
from the files on motion of the appel- 
lee or on the court’s own motion, un- 
less a bill is settled and signed within 
the time allowed, it igs without ef- 
fect, and though a bill which is not 
stricken remains in the files, it does not 
thereby become part of the record on. 
appeal. Rules: of the District Court 
of the United States for the District of 
Columbia, rule 46(4).—Joerns v. Irvin, 
114 F.2d 458. 

Under local rule stating that bills of 
exception and statements of evidence 
shall be submitted to the court for set- 
tlement or approval within 45 days 
from date of filing, and that otherwise 
such bill or statement may be stricken 
from the files on motion of the appellee 
or on the court’s own motion, a bill or 
statement not settled or approved with- 
in time allowed shall not be signed by 
the trial judge or become part of the 
record on appeal, and may be stricken 
from the files on motion of the appel- 
lee or on the court’s own motion. Rules 
of the District Court of the United 
States for the District of Columbia, 
ule 46(4)—Joerns v, Irvin, 114 F.2d 


App.D.C. If statement of evidence 
which was not submitted to or ap- 
proved by trial court, judicial approval 
being unnecessary under District Court 
rule, did not reflect accurately evidence 
which was received, the matter was for — ; 
attention, correction and disposition of 


io 


° 


_ matter would be remitted to District 


’ eedure, rule 75(h), 28 U.S.C.A. following 


App.D.C. Where appellees moved to 
dismiss appeal on ground that notice 
of appeal was not filed in the District 
Court within required 20-day period, 


Court for its determination of whether 
notice was duly and timely offered for 
filing, and for making the record con- 
form to the truth with respect thereto. 
Rules of the United States Court of 
Appeals for the District of Columbia, 
rule 10; Federal Rules of Civil Pro- 


section 723¢c.—Reynolds v. Imlay, 118 
ee 53, denying motion 83 F.Supp. 


App.D.C. Court of appeals must un- 
der federal rule accept statement of evi- 
dence drawn by plaintiff where defend- 
ant files no objection to it. Federal 
Rules of Civil Procedure, rule 75(c), 
(bh), 28 U.S.C.A. following section 723c. 
—Laughlin v. Berens, 118 F.2d 198. 

App.D.C. The Federal Rules. of 

Civil Procedure governing preparation 
of the record on appeal should be 
liberally construed so as to promote 
justice and _ relieve against undue 
hardship. Federal Rules of Civil Pro- 
cedure, rule 75(c), 28 U.S.C.A. follow- 
ing section 723c.—Hall v. Gordon, 119 
F.2d 463. 
_ The letter of federal rules govern- 
ing preparation of the record on ap- 
peal should be followed, except where 
undue hardship would result, and in 
such cases the rules should be flexible 
rather than rigid. Federal Rules of 
Civil Procedure, rule 75(c), 28 U.S.C. 
A. following section 723¢c.—Hall v. 
Gordon, 119 F.2d 463. 

Where District Court permitted ap- 
pellant to prosecute her appeal in 
forma pauperis, but thereafter directed 
appellant to file two copies of re- 
porter’s transcript costing $375 in 
place of a narrative statement of evi- 
dence, the reviewing court in exercise 
of its right to take appropriate action 
and to avoid undue hardship would 
apply liberally the rules governing 
preparation of the record on appeal 
and would direct that narrative state- 
ment of evidence submitted by appel- 
lant be used in lieu of transcript on 
condition that appellees be allowed 
30 days within which to file objections 
or proposed amendments thereto in 
either narrative or question and an- 
swer form. Federal Rules of Civil 
Procedure, rules 73(a), 75(c), 28 U.S. 
C.A. following section 723¢e.—Hall v. 
Gordon, 119 F.2d 463. 


§ 337 

_ U.S.Ark. Where a party moves for 
judgment notwithstanding the verdict 
and for new trial in the alternative, if 
the trial judge denies judgment not- 
withstanding the verdict and also de- 
nies a new trial, judgment on the ver- 
dict stands, and losing party may ap- 
peal from judgment entered thereon, 
assigning as error both refusal of 
judgment notwithstanding the. verdict 
and errors of law in the trial, where- 
upon’ the appellate court may reverse 
the judgment and itself enter judg- 
ment notwithstanding the verdict, or 
may reverse and remand for a_ new 
trial for errors of law. Federal Rules 
of Civil Procedure, rule 50(b), 28 U. 
S.C.A. following section 723c.—Mont- 
gomery Ward Co,\ v. Duncan, 61 S§. 
Ci so S11 US. 243) > 85, xed. >, 
modifying Duncan v. Montgomery 
Ward & Co., 108 F.2d 848, reversing 27 
F.Supp. 4, certiorari granted Montgom- 
ery Ward & Co. v. Duncan, 60 S.Ct. 
809, 309 U.S. 650, 84 L.Ed. 1001, mo- 
tion denied 60 S.Ct. 1073, 310 U.S. 612, 
84 L.Ed. 1389. 


U.S.Pa. Where in suit by _ purchas- 
ers of securities allegedly sold through 
fraudulent misrepresentations and con- 
cealments a company to which pay- 
ments were made by purchasers as 
trustee for investment after making 
certain deductions as directed by sell- 
er for accounts of purchasers was made 
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charges, income, and proceeds received 
in administration of the trust, and 
from the order denying motions to dis- 
miss, Circuit Court of Appeals, which, 
under statute, had jurisdiction of ap- 
peal from order granting injunction, 
properly examined the interlocutory 
order denying motions to dismiss, al- 
though generally it could consider 
such an order only on appeal from a 
final decision. Securities Act of 1933, 

1 et seq., 15 U.S.C.A. § 77a et sea.; 
ud.Code, §§ 128, 129, 28 U.S.C.A. §§ 
225, 227.—Deckert v. Independence 
Shares Corporation, 61 S.Ct. 229, 311 
U.S. 282, 85 L.Ed. —, reversing Inde- 
pendence Shares Corporation v. Deck- 
ert, 108 F.2d 51, reversing Deckert vy. 
Independence Shares Corporation, 27 F. 
Supp. 763, certiorari granted 60 S.Ct. 
715, 309 U.S. 648, 84 L.Ed. 1000 and 
Deckert v. Pennsylvania Co. for In- 
surance on Lives and Granting Annui- 
ties, 60 S.Ct. 716, 309 U.S. 648, 84 L. 
Ed. 1000. ' 

U.S.Pa, The granting of a tempora- 
ry injunction pending final hearing is 
within sound discretion of trial court, 
and on appeal an order granting such 
injunction will not be disturbed unless 
contrary to some rule of equity or the 
result of improvident exercise of judi- 
cial discretion.—Deckert v. Independ- 
ence Shares Corporation, 61 S.Ct. 229, 
311 U.S. 282, 85 L.Hd. —, reversing 
Independence Shares Corporation vy. 
Deckert, 108 F.2d 51, reversing Deckert 
v. Independence Shares Corporation, 27 
F.Supp. 763, certiorari granted 60 S. 
Ct. 715, 309 U.S. 648, 84 L.Ed. 1000 
and Deckert v. Pennsylvania Co. for 
Insurance on Lives and Granting An- 


é aarti Gos S.Ct. 716, 309 U.S. 648, 84 


L.Ed. 100 

C.C.A.4. Where, on two prior ap- 
peals, defendant complained of refusal 
of District Court to direct a verdict in 
his favor and of other rulings and on 
account of other rulings judgment was 
each time reversed, but on each occa- 
Sion appellate court held that there 
was sufficient evidence to go to jury 
and evidence on third appeal led _ to 
same conclusion, judgment for plaintiff 
was affirmed.—Sprinkle v. Davis, 115 


Bae 625, rehearing denied 117 F.2d 
C.C.A.Ala, In seaman’s action against 


owner of vessel for injuries suffered 
because of cook’s negligence, exclusion 
of evidence of cook’s statement about 
the accident was harmless where court 
charged that cook was negligent and 
jury found that seaman was not in 
owner’s employ. Merchant Marine Act 
1920, § 38, 46 U.S.C.A. § 688.—Osland 
eee Fish & Oyster Co., 118 F.2d 
C.C.A.Alaska. Findings of the chan- 
cellor on conflicting evidence are pre- 
sumptively correct and will not be set 
aside on appeal unless a serious mis- 
take of fact or law appears.—Bolander 
y. Godsil, 116 F.2d 437. 

©.C.A.Alaska. Under Alaska statutes 
providing that no variance between al- 
legation and proof shall be deemed 
material unless it has actually misled 
a party to his prejudice, authorizing 
the court to direct a fact to be found 
according to the evidence when variance 
is not material or order an immediate 
amendment, and requiring the court 
in every stage of an action to disre- 
gard any error or defect in pleadings 
or proceedings not affecting the sub- 
stantial rights of the adverse party, 
the Circuit Court of Appeals had power 
to treat a complaint as amended to 
conform to the proof, as against con- 
tention that amendment was required 
to be made before submission of the 
ease under an Alaska statute. Comp. 
Laws Alaska 1933, §§ 3451 et seq., 


3451, 3452, 3456, 3461.—Balabanoff v. 
Kellogg, 118 F.2d 597. 
C.C.A.Alaska. Where liability of li- 


censee under original contracts cover- 
ing motion picture sound equipment to 
pay $29.75 a week for inspections and 


minor adjustments was settled on for- 


ar on 
- consider on second ap 


mer appeal, it 
ress in the execution of the 
tal agreements.—Electrical 
Products y. Gross, 120 I.2d 2s 

Opinion on former appea as- 
the “law of the case’? where facts co 
tained in the record on second a 


sion of the subject of duress on forme 
appeal except as it formed basi: 
counterclaims.—Dlectrical Rese 
Products v. Gross, 120 F.2d 301, | 
Dictum in opinion on former ap 
did not constitute “law of the 
, even if statement should be co 
strued as denying right to recover los 
profits for wrongful cancellation o 
cense, statement was_ ill-advised 
should not be followed.—Hlectric 
search Products v. Gross, 120 F. 
C.C.A.Ariz. Error in excluding 


decree was not shown to be prejudici 
where pleadings on which decree 
based were not in the record 0 
peal, since such pleadings should b 
consulted to resolve the ambiguity a: 
could not be consulted by revi 
court though they were befor 
court.—Gila Valley Irr. Dist. 
118 W.2d 5-507. 

C.C.A.Ariz. Where the fin : 
fact contained no direct statement 
garding purpose or intention f 
tlor in going upon public land, but 
findings mentioned the Stock Rais 
Homestead Act, and the parti 
their briefs and oral argument 
sumed that settlor had such a_ 
stead in mind when he entered 
the land_and made improvement 
Circuit Court of Appeals woul 
ceed upon the same premise 


peal. 43 U.S.C.A. § 291.—Ken 
US. 119 B.20d. 664, ste 
C.C.A.Ark. Where judgment 


in action on Arkansas road — 
bonds, in so far as the point on 
the Circuit Court of Appeals bast 
grounds for reversal was cone 
was a consent judgment, no error cot 
be predicated thereon, and an or 
reversing the judgment with direct 
was vacated and set aside and 
judgment of the District Court w. 
all things affirmed.—Lake City, Ne 
ton & Bay Road Improvement D. 


No. 1 of Craighead County, A 
Luehrmann, 113 F.2d 458. i: 
C.C.A.Ark. In action by bus compa 


ny for an injunction to enjoin one 
recovered judgment in state court 
injuries allegedly caused by compa 
bus, and his attorneys, from collec 
judgment in state court, or, in alte 
tive, for damages where trial cour 
findings that no fraud was perpetrat 
upon company in state court proceed 
ings and that, therefore, bill was. with 
out equity, were supported by substan 
tial evidence, they could not be 
aside by the reviewing court. Rules 
Civil Procedure for District Cou 
tule 52(a), 28 U.S.C.A. following 
tion 728¢c.—Missouri Pac. Trans. C ys 
George, 114 F.2d 757. WET cas 
C.C.A.Cal. Where appellants com- 
plained that distriet court erred in in- 
corporating additional findings in de 
cree but failed to make reference as to 
what findings were complained of, or as — 
to whether such findings were neces- 
sary to support district court’s deci- 
sion, Circuit Court of Appeals would — 
not consider such complaint. Rules of 
Civil Procedure for District Courts 
rule 52(b), 28 U.S.C.A, following sec- 
tion 723c—Bekins y. Lindsay-Strath- 
more Irr. Dist., 114 F.2d 680, affirming 
In re Lindsay-Strathmore Irr. Dist., 
25 W.Supp. 988. & 
C.0.A.Cal. Trial court’s finding that @ 
contractor did not rescind construction 
contract with water district could not 
be set aside under record showing that 
contractor almost six weeks after al- 
leged breach by district, unsuccess- 
fully sought specific performance, and 
almost two years later filed case at Z 
bar and made no claim in either origi- ; 
nal or amended complaint, and offered — 
no proof at trial, that contract had 
been abandoned or rescinded.—W enz 


BAS.” 
aah fen 


§ 337 


& Henoch Const. Co. v. Metropolitan 
Aah aes of Southern California, 115 


-_€.C.A.Cal. In view of correct finding 
that water district suspending con- 
struction contract under terms thereof 
was not liable to contractor, errors, if 
any, in refusing to allow amendment 
, of contractor’s complaint to charge 
‘misrepresentation of conditions of 

work, and admitting certain testimony 
of district’s accountants, were harmless. 

—Wenzel & Henoch Const. Co. v. Met- 
_ ropolitan Water Dist. of Southern Cal- 
 ifornia, 115 F.2d 25. ‘ 
: ©.0.A.Cal. Errors, if any, in action 
of trial court in entering judgment for 
holder of the debentures issued under 
trust indenture without limitation as 
to rights of other debenture holders 
and other creditors, and in entering 
Ly, judgment without imposing any limi- 
tations regarding its enforcement and 
; relative priorities respecting preferred 
stockholders and creditors secured and 
unsecured in event of dissolution, 
_ bankruptey, or liquidation were not 
-_-prejudicial to debtor.—Sun-Maid Raisin 
ve an v. Neustadter Bros., 115 


_ C©.C.A.Cal. In action for infringing 
copyright on book by exhibiting mo- 
tion picture, where alleged agent de- 
nied that he had ever been or repre- 

sented himself to be an agent for any 


judgment without 
on other issues.—Kustoff v. 
Chaplin, 120 F.2d 551, affirming 32 F. 
Supp. 772. 
 €.C.A.Cal. Under Federal Rule, dis- 
trict court’s finding of fact may not be 
et aside unless shown to be clearly er- 
oneous, due regard being given to the 
-court’s opportunity to judge of the 
__ eredibility of witnesses. Federal Rules 
of Civil Procedure, rule 52(a), 28 U.S. 


 #.2d 926. 
Under Federal Rule providing that 
district court’s findings of fact shall not 
be set aside unless clearly erroneous, 
United States Circuit Court of Appeals 
has a broader power of review than 
the state appellate courts of California. 
Federal Rules of Civil Procedure, rule 
§62(a), 28 U.S.C.A. following section 
 723¢e.—Gates v. General Casualty Co. of 
“America, 120 F.2d 925. 
In action to enforce liability under 
policy insuring trucking company 
against liability for damage resulting 
from operation of trucks, district 
-eourt’s finding of concealment of ma- 
terial facts by insured, justifying un- 
der California law rescission of in- 
surance contract by insurer, was not 
so “clearly erroneous” as to warrant 
appellate court in setting it aside under 
evidence that in response to inquiry 
concerning insured’s accident experience 
during preceding three or four years 
insurer was furnished a letter which 
unknown to insurer covered only a 
single year and falsely set out only 
one claim for loss, whereas there had 
been several claims made during that 
‘year and also during the other years of 
period inquired about. St.Cal.1935, p. 
505, §§ 330-332, 334; Federal Rules of 
Civil Procedure, rule 52(a), 28 U.S.C. 
A. following section 723c—Gates v. 
General Casualty Co. of America, 120 
F.2d 926. 
C.C.A.Cal. The Circuit Court of Ap- 
peals may affirm a judgment on a 
ground not assigned by the trial court. 
aed Co, yv. Silverman, 121 F, 


ae ate 
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-€.C.A.Cal. Where there was no con- 


flict in the evidence, and the question 
was whether testimony of a witness 
should be believed, finding of trial 
court which the Circuit Court of Ap- 
peals, giving due regard to opportunity 
of trial court to judge credibility of 
witnesses, could not say was clearly 
erroneous, was conclusive. Federal 
Rules of Civil Procedure, rule 52(a), 28 
U.S.C.A. following section 723c.—Weber 
vy. Alabama-California Gold Mines Co., 
121 F.2d 663. 

©.C.A.Colo. The Circuit Court of Ap- 
peals would assume that issues were 
fairly submitted where issues were sub- 
mitted to jury on instructions not ap- 
pearing in record.—Bankers Life Co. v. 
Bowie, 121 F.2d 779. 

C.C.A.Del. The Circuit Court of Ap- 
peals was bound by competent findings 
of the District Court in nonjury trial, 
where no clear error appeared in find- 
ings. Federal Rules_ of Civil Proce- 
dure, rule 52(a), 28 U.S.C.A. following 
section 723¢c.—Smith v. U. S., 121 F.2d 
692, affirming 34 F.Supp. 947. 

C.C.A.Fla. On appeal from judgment 
granting preliminary injunction’ re- 
straining enforcement of Florida stat- 
utes relating to Everglades Drainage 
District, the Circuit Court of Appeals 
had authority to consider whether 
there was any insuperable obstacle to 
the relief asked, and if there was, to 
direct dismissal as requested by de- 
fendants in the District Court. Acts 
Fla.1929, ec. 13683; Acts Fla.1931, c. 
14717; ‘Acts Fla.1937, ¢. 17902.—Cone 
y. Rorick, 112 F.2d 894. 

On appeal from order granting inter- 
locutory injunction, appellate court 
will usually not review the merits, 
even though District Court dealt with 
them, but will merely determine wheth- 
er law has been violated or discretion 
has been abused. Jud.Code § 129, 28 
U.S.C.A. § 227; Rules of Civil Pro- 
cedure for District Courts, rule 52(a), 
28 U.S.C.A. following section 723¢c.— 
Cone v. Rorick, 112 F.2d 894. 

On appeal from judgment granting 
preliminary injunction, Cireuit Court 
of Appeals will not examine constitu- 
tionality of law before facts are fully 
ascertainable, where constitutionality of 
law is the meritorious question, and 
such question involves any possible 
questions of fact.—Cone v. Rorick, 112 
F.2d 894. 

C.C.A.Fla. Where there is a conflict 
of evidence, and every finding of fact 
made by the District Judge who had 
the opportunity of facing each wit- 
ness is based on oral testimony of 
witnesses taken in open court and is 
supported by evidence, the Circuit 
Court of Appeals cannot say that evi- 
dence of claimants is unworthy of be- 
lief. Jud.Code § 129, as amended April 
3, 1926, 28 U.S.C.A. § 227.—The Friend- 
ship II, 113 F.2d 105. 


C.C.A.Fla. A motion for a new trial 
is adddressed to the sound discretion 
of the trial court, and in the absence 
of a showing of abuse of discretion, 
its des) will not be overturned on 

St 


appeal.—Standard Oil Co. v. Burleson, 
117 F.2d 412. 
C.C.A.Fla. Where procedural im- 


proprieties were not serious and each 
of them was rendered harmless by 
corrective action before submission of 
cause, the errors were not ground for 


reversal. Jud.Code § 269, 28 U.S.C.A. 
§391.—U. S. v. Barton, 117 F.2d 540. 
C.C.A.Fla. Fixing amount of ‘puni- 


tive damages for wrongfully appropri- 
ating foreign corporation’s name, in ef- 
fort to prevent foreign corporation 
from obtaining permit to do business 
and maintaining action in the state, 
was for the jury and not for reviewing 
court. Comp.Gen.Laws Fla.1927, § 
6029.—Sealise v. National Utility Sery- 
ice, 120 F.2d 938. 

C.C.A.Ga. In actions against United 
States under private act for death of 
one person and injuries to two others 
because of collision between automo- 
bile, in which they were riding, and 
army truck parked on highway, wheth- 
er accident was proximately caused 
solely by automobile driver’s negli- 
gence in driving too fast under pre- 


condi 

cover danger in time | avi 

was contributed to by defendan 
ligence in leaving truck on hi 
without adequate lights or signa 
hind it, was fact question for trial 
judge, whose findings were supported 
by evidence and judgment for plaintiff 
may not be disturbed on appeal. Jud. 
Code § 24(20), as amended, 28 U.S.C.A- 
§ 41(20) ; Act Aug. 26, 1937, 50 Stat. 
1097.—U. S. vy. Fleming, 115 F.2d 314. 

C.C.A.Idaho. Under presumption 
that jury followed court’s instructions, 
verdict in death action reading “We 
the jury find for the plaintiffs and 
against the defendant and assess their 
damages in the sum of $10,000” would © 
not be disturbed, notwithstanding that 
it did not affirmatively show that 
jury had followed instruction to de- 
duct from amount of damages found 
the sum paid plaintiffs by independ- 
ent tort-feasor other than defendant, 
especially in absence of objection to 
forms of verdict submitted.—Husky 
Refining Co. v. Barnes, 119 F.2d 715, 
134A. ECR. 1221, ; 

C.C.A.I1l. Where that part of an or- 
der, in a class suit for an accounting 
of assets of a bank allegedly improper- 
ly converted to defendant’s use, fixing 
an allowance of fees to plaintiff’s coun- 
sel, was not appealed from, Circuit 
Court of Appeals had no right to con- 
sider whether the fees allowed were 


unreasonable.—Chlupsa y. Posviec, 113 
H.2d 375. 
C.C.A. lll. If the District Court treat- 


ed a motion to dismiss a proceeding 
by the United States to condemn land 
for use in connection with a dam as a 
motion to set aside an order of im- 
mediate possession, the propriety of 
the order and of the denial of defend- 
ants’ prayer for injunction was a ‘‘moot 
question’? where dam had been com- 
pleted, timber had been removed, lands 
had been flooded, and any damage that 
might have been avoided had been con- 
eutaaabed: ats v. Meyer, 113 F.2d 

Where damages had been assessed in 
a condemnation proceeding, all ques- 
tions raised concerning interlocutory 
orders entered in proceeding were 
“moot questions”.—U. S. vy. Meyer, 113 
F.2d 387. 


C.C.A.0l. A District Court’s order 
determining that the plaintiff in a class 
action had not complied with Rule of 
Civil Procedure dealing with repre- 
sentation in class actions, being a dis- 
cretionary order, the Circuit Court, on 
appeal, would not interfere therewith, 
in absence of improvident action. 
Rules of Civil Procedure for District 
Courts, rule 23 (a), 28 U.S.C.A. follow- 
ing section 723¢c.—Pelelas v. Caterpillar 
Tractor Co., 113 F.2d 629, affirming 30 
F.Supp. 173. 


C.C.AJl. The reviewing court does 
not review the evidence as an original 
fact-finding tribunal, nor does it at- 
tempt to settle conflicts in evidence or 
to determine questions of credibility. 
Rules of Civil Procedure for District 
Courts, rule 52, 28 U.S.C.A. following 
section 723¢c.—Campana Corporation y. 
Harrison, 114 F.2d 400. 

The requirement of Rules of Civil 
Procedure that findings of fact by trial 
judge be accepted on appeal unless 
clearly wrong does not require Circuit 
Court of Appeals to respect conclusions 
of law which do not rest properly on 
the facts so found. Rules of Civil Pro- 
cedure for District Courts, rule 52, 28 
U.S.C.A. following section 723¢e.—Cam- 
pana Corporation v, Harrison, 114 F.2d 
400. 

The requirement of Rules of Civil 
Procedure that findings of fact by trial 
judge be accepted on appeal unless 
clearly wrong does not compel review- 
ing court to give any specific weight to 
trial court’s conclusions of law, and 
the questions whether special findings 
of trial judge are supported by evi- 
dence, and whether special findings 
give requisite support to conclusions of 
law rendered thereon, are questions 
open to consideration on:appeal. Rules 
of Civil Procedure for District Courts, 
rule 52, 28 U.S.C.A. following section 
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C.C.A.Ill. In action on two life poli- 
cies defended on ground of fraud, in 
that named insured never knowingly 
made application for insurance and 
that a person other than named in- 
sured was substituted for medical ex- 
amination, weight and credit to be 
given to testimony of insurer’s medical 
examiner, much of which was disputed, 
were for the District Court.—Obartuch 
a Security Mut. Life Ins. Co., 114 F.2d 


C.C.A.Il]. In action under Perishable 
Agricultural Commodities Act by pur- 
chasers of carload of cantaloupes, 
which was purchased while in transit 
in interstate commerce, against seller 
for loss caused by failure of canta- 
loupes to meet requirements of U. S. 
No, 1 grade, judgment for purchasers 


. would not be reversed on seller’s ap- 


peal on ground of “fatal variance’ be- 
tween allegations and proofs in that 
purchasers failed to prove that seller 
sold U. S. No. 1 grade cantaloupes 
where complaint showed that seller 
was apprised of factual basis of pur- 
chasers’ claim and knew that gist of 
claim was that seller sold cantaloupes 
warranted to be in good condition 
when in fact they were over-ripe and 
decayed, Perishable Agricultural Com- 
modities Act, §§ 2(2), 5 (a, b), 7 U.S. 
C.A. §§ 499b(2), 499e(a, b).—Farris v. 
Meyer Schuman Co., 115 F.2d 577. 

_ C.C.A.Ill The fact that the Circuit 
Court of Appeals might disagree with 
result reached by jury on question of 
facts did not authorize, substitution of 
the court’s judgment for that of the 
jury.—Dryfoos v. Scavenger Service 
Corporation, 115 F.2d 637. 

C.C.A.U1. The Circuit Court of Ap- 
peals will not review action of district 
court in granting or denying a mo- 
tion for a new trial for error of fact.— 
Silver v. New York Life Ins. Co., 116 
F.2d 59. 

C.C.A.1Il]. In determining whether 
evidence was such as to justify District 
Court’s ruling that as a matter of law 
there was lack of substantial evidence 
that plaintiff was totally and perma- 
nently disabled while his war risk in- 
surance was in force, Circuit Court of 
Appeals could not weigh the evidence, 
and it was of no importance that such 
court might be of opinion that evi- 
dence preponderated in favor of defend- 
ant, since responsibility of weighing 
facts lies with the jury.—Adams vy. U. 
S.,. 116 F.2d 199. 

C.C.A.Il]. In reviewing decision of 
the District Court granting judgment 
for defendant notwithstanding verdict 
for plaintiff, Circuit Court of Appeals 
was required to assume as established 
all facts that the evidence supporting 
plaintiff’s claim reasonably tended to 
prove and would draw in plaintiff's 


favor all inferences fairly deducible 
from such facts.—Adams y. U. S., 116 
Hci. 99) 

C.C.A.l1l.  Unliquidated damages, 


whether compensatory or exemplary, 
must bear some reasonable relationship 
to injury inflicted, and amount must 
rest largely in discretion of trier of 
facts, and ordinarily Circuit Court of 
Appeals will interfere with determina- 
tion of trier of facts only where it ap- 
pears that an injustice has been done, 
or it is clear that there has been an 
error in law.—Aladdin Mfg. Co. vy. 
eee Lamp Co. of America, 116 F.2d 
708. 

C.C.A.Il]l. Where question whether 
subcontractor substantially performed 
its contract to furnish material and la- 
bor to complete electrical work required 
under contractor’s contract with the 
federal government involved construc- 
tion of contract between subcontractor 
and contractor, the question was a 
“question of law’ rather than a “ques- 
tion of fact,’’ and the reviewing court 
was required to construe the contract 
unhampered by the finding of an audi- 
tor and the court below.—U. S., for Use 
of Wadeford Electric Co. v. E. J. Biggs 
Const. Co., 116 F.2d 768. 

C.C.A.11]. Where counsel for appel- 
lant avowed in open court that appel- 
lant never possessed warehouse re- 


ceipts and never ha 
claim, any interest in them, he had no 
interest in order appointing receiver to 
preserve warehouse receipts and court 
would not consider whether order was 
Properly entered.—Southard & Co. v. 
Salinger, 117 F.2d 194. 

C.C.A.IN. The reviewing court must 
indulge the presumption of validity 
of the judgment of the District Court 
in absence of proof essential to its 
impeachment.—Mitchell v. Joseph, 117 
F.2d 253. 1 

C.C.A.Ill. The duty of the Circuit 
Court of Appeals under assignment of 
error that verdict of jury was against 
the manifest weight of the evidence is 
limited to ascertaining whether there 
was any substantial evidence support- 
ing the jury’s verdict, since the credi- 
bility of witnesses, the inferences to be 
drawn from proved facts, and _ the 
weight to be given to the various 
items of evidence are exclusively. for 
the jury.—Chapman y. Alton BR. Co., 
117 F.2d 669. 

C.C.A.l1l. In ruling upon objections 
to allegedly improper remarks’ by 
counsel in the examination of wit- 
nesses and in argument, court is oblig- 
ed to vision the situation as it then 
presented itself, and much depended 
upon the circumstances that provoked 
the comment complained of.—Chapman 
v. Alton R. Co., 117 F.2d 669. 

C.C.A.Ill. In determining whether 
trial court properly directed verdict 
for defendant, Circuit Court of Ap- 
peals was required to assume as es- 
tablished all the facts that the evi- 
dence supporting plaintiff's claim rea- 
sonably tended to prove and to draw 
in his favor all the inferences fairly 
deducible from such facts.—Tyrakoski 
Vil S, 219, Bezd339: 

C.C.A.I1l. Where district court treat- 
ed motion to dismiss complaint in the 
nature of an answer and decided case 
on merits, and neither party would 
benefit by reversal which would re- 
quire district court to decide questions 
which it had apparently decided, Cir- 
cuit Court of Appeals would consider 
case on merits—A. L. Mechling Barge 
Line v. Bassett, 119 F.2d 995. 

C.C.A.Ill. On appeal from judgment 
sustaining motion to dismiss plaintiff's 
complaint, the allegations of the com- 
plaint were taken at their face value.— 
Albrecht v. Kinsella, 119 F.2d 1008. 

C.C.A.Ill. Where action was tried be- 
fore judge without a jury and at close 
of plaintiff’s evidence the defendants 
moved for a dismissal upon the ground 
that upon the facts and the law, plain- 
tiff had shown no right to relief, and 
trial judge made special findings of fact 
upon which judgment for defendants 
was entered, there was an “adjudication 
upon the merits’, and the question on 
appeal was whether the findings were 
supported by the evidence, and such 
findings could not be set aside unless 
they were clearly erroneous after giving 
due regard to the opportunity of the 
trial judge to pass upon the credibility 
of the witnesses. Federal Rules of 
Civil Procedure, rules 41(b), 52(a), 28 
U.S.C.A. following section 723c.—Gary 
Theatre Co. v. Columbia Pictures Cor- 
poration, 120 F.2d 891. 

Where the trial tribunal has observed 
the witnesses and made voluminous de- 
tailed findings supported by substantial 
evidence, it cannot be said that findings 
are “clearly erroneous” under the fed- 
eral rule so as to justify their being 
set aside. Federal Rules of Civil Pro- 
cedure, rule 52(a), 28 U.S.C.A. follow- 
ing section 723¢c.—Gary Theatre Co. v. 
Soe bas Pictures Corporation, 120 F. 


C.C.A.Ind. In determining whether 
federal District Court ordering fore- 
closure sale of railroad property, or 
state court appointing receiver for 
another railway company purchasing 
railroad property at foreclosure sale, 
had jurisdiction of suit to establish 
lien on such property for amount of 
judgment against railroad, Circuit 
Court of Appeals would assume that 
provision in foreclosure decree retain- 
ing jurisdiction for 30 days to enforce 
decree, and reserving right to resell 


to taking and reselling of pro 
in case purchaser failed to comply 
orders respecting payment, and 


of priority of judgment liens over thé 
mortgages.—Mills v. Smith, 113 F.2 
404, certiorari denied Smith v. Mill 
61°S:.Ct.. 73: ; 
C.C.A.Ind. In action to avoid prefe: 
ential payments made 
bank, Circuit Court of Appeals could 


not strike down District Court’s con- 


clusions of fact when they were sup 
ported by substantial evidence. Bank 
peck § 60, sub. b, 11 U.S.C.A. § 96, su 
trict Courts, rule 52, 28 U.S.C.A. f 
lowing section 723¢c.—Wertz v. Nation 
city Bank of Hvansville, Ind., 115 F.2 


Hven in equity cases District Court’ 
findings on fact questions will not 
disturbed unless in opinion of Cir 
Court of Appeals such findings ar 
clearly wrong. Rules of Civil Proc 
dure for District Courts, rule 52, 28 | 
8.C.A. following section _723¢.—Wertz 
National City Bank of Evansville, In 
115 F.2d 65. i 
Proper weight to findings on dispu 
ed issues of fact should always be ac 
corded to tribunal which heard wit 
nesses. Rules of Civil Procedure fo: 
District Courts, rule 52, 28 U.S.C. 
following section 723¢c.—Wertz v. | 


a- 


115 F.2d 65, ‘ 
C.C.A.Ind. On appeal from judg 
ment dismissing action for want of 

risdictional amount being involved, 
where original complaint seeking | 
covery of liquor confiscated by sta 


to Circuit Court of Appeals for leave 
to amend and to reinstate the damag 
issue was denied for lack of good 
ena vy. Barnhart, 117 F.2d 
C.C.A.Ind. The Circuit Court of Ap 
peals is not the trier of fact but mere 
ly reviews the action of the trial cour 
and, where there is any competent evi 
dence to sustain the trial court’s find 
ings, they cannot be disturbed on ap 
peal unless they are clearly erroneous 
Federal Rules of Civil Procedure, rul 
52, 28 U.S.C.A. following section 723c.- 


Mutual Life Ins. Co. of New York y. af 


Tormohlen, 118 F.2d 1638. ie 
C.C.A.Ind. Where cause was 


stand where they are amply supporte 
by the evidence. 
Procedure, rule 52(a), 28 U.S.C.A. fol 
lowing section 723¢.—U. 
Laundry Co., 118 F.2d 848. i 

C.C.A.Ind. In corporate receivership 
proceeding, on claim for undistributed 
profits surtax, 
corporation’s insolvency, where finding 


of solvency depended on debtor’s un-— 


disputably correct income tax returns, 
financial statements, and 
sheets, 
reviewing court was assailable either 


by bankrupt to | 


Rules of Civil Procedure for Dis- " 


tional City Bank of Hvansville, Ind., 


trical 
(itheam 


Sih cy eee 


resisted on ground of 


not include right to pass on questions 


if 


i 


trict Court’s findings of fact must 


Federal Rules of Civil 


vo 
sh 


vile 1s 


balance 
such finding by trial court or 


as a conclusion or as not supported by © 


substantial evidence, if refuted by un- 


disputed facts. Revenue Act 1936, § 
14(d), 26 U.S.C.A. Int.Rev.Acts, page 


824.—U. S. v. Anderson Co., 119 F.2d 


343. 

C.C.A.Ind. Circuit Court of Appeals 
eannot disturb a finding of the District 
Court supported by substantial evi- 
dence.—Maier v. “Continental Oil Co., 
120 F.2d 237. 

C.C.A.Ind. Where district court, aft- 
er hearing witnesses, found facts spe- 
cially, based on substantial evidence, 
Circuit Court of Appeals was not per- 
mitted to find differently. Federal 
Rules of Civil Procedure, rule 52, 28 
U.S.C.A. following section 723c.—Apex 
Blectrical Mfg. Co. vy. Maytag Co., 122 
F.2d 182. 

C.C.A.lowa. While decisions of Iowa 
distriet court and federal district Judea 
in Iowa that cause of action for mali- 


ee ie 


ous prosecution accrued-on date of 
grand jury’s report of its failure to 
ndict plaintiff, not date of such state 
court’s subsequent nunc pro tunc or- 
der to correct record, are not binding 
on Circuit Court of Appeals on appeal 
from judgment dismissing such action 
; barred by Iowa statute of limita- 
tions, persuasive reasoning of such 
judges is entitled to great weight. 


Code Iowa 1939, §§ 11007, 13722, 14023, 


025.— Wolfe v. Murphy, 113 F.2d 775. 
 €.C.A.Iowa. In action under Iowa 
law by administrator for death of de- 
: ased motorist whose automobile col- 

automobile 


ing highway and made a left turn in 
face of deceased motorist’s automobile, 
wherein administrator relied on physi- 
1 facts and circumstances to estab- 
lish that a negligent left turn caused 
the accident, jury should have been in- 
structed that if defendant negligently 
sed accident in manner as charged 
by administrator. then, in passing on 
quirement that deceased motorist 
must have been shown to have been 
without fault, the jury could indulge 
he inference of due care on deceased 
motorist’s part, and failure to so in- 
et was reversible error.—Peterson 
Sheridan, 115 F.2d 121. 
.C.A.Kan. Contradictions and con- 
ets of evidence are for trier of facts, 
1 her it be court or jury, and where 
dence and inferences fairly deducible 
uch that reasonable minds 
draw different conclusions 


be determined by trier of facts.—Na- 

ional Mut. Casualty Co. of Tulsa, Okl., 
isenhower, 116 F.2d 891. 

A.Kan. If District Court’s find- 

s in a case tried without a_ jury 

‘e substantial support in record, the 

cuit Court of Appeals is not war- 

inted in overturning them unless they 

found to be clearly erroneous, and, 

etermination of such _ question, 

t of Appeals must give due regard 

ypportunity of District ae a8 

e - 


ge of credibility of witnesses. 
Rules of Civil Procedure, rule 52 
U.S.C.A. following seers 723¢. 


hat buyers had not made an antici- 
patory breach entitling sellers to re- 
cover unmatured installments was sus- 
ined by evidence and could _not be 
disturbed on appeal. Federal Rules of 
- Civil Procedure, rule 52(a), 28 U.S.C.A. 
following section 723¢c.—Sauder v. Ditt- 
ar, 118 F.2d 524. sod 
A finding of federal District Court 
hich is not clearly erroneous must 
nd undisturbed. Federal Rules_ of 
vil Procedure, rule 52(a), 28 U.S. 
A. following section 723c.—Sauder v. 
Dittmar, 118 F.2d 524, 
C.C.A.Kan. In action tried by court, 
viewing court may not overturn 
dgment of trial court unless it is 
early erroneous, and if there is any 
substantial competent evidence to sup- 
port finding of trial court, its judg- 
mnent must stand. Federal Rules .of 
Civil Procedure, rule 52(a), 28 U.S.C.A. 


Fppoming section 723¢c.—Thatenhorst y.. 


S:, 119. F.2d 567, 

C.A.Kan, Where action was tried 
© court on transcript of testimony 
taken in previous trial, action of court 
in failing to rule specifically on ad- 
- missibility of certain evidence but giv- 
parties opportunity to urge 
grounds of objection in brief was not 
prejudicial, since it would not be 
presumed that court considered ineom- 
petent testimony or ignored any prop- 


er _evidence.—Thatenhorst v. U. S., 119 


F.2d 567. 

_©.C.A.Kan. In trial of case to court 
without intervention of jury, much 
latitude is given to admission of evi- 
dence, and unless it is clearly shown 
that court exeluded evidence which 
would ultimately affect, or which 
might cause court to reach a different 
conclusion, judgment of trial court on 


dence 


Vi Ul S319) B2a5 67. ia 

In determining whether trial court 
erred in admitting or excluding evi- 
dence, reviewing court will look only 
to question of whether or not there is 
manifest injustice——Thatenhorst v. U. 
S., 119 F.2d 567. 

C.C.A.La. Where trial judge on con- 
flicting evidence found that compro- 
mise of lawsuits was freely made, the 
matters compromised could not be re- 
opened. 'Civ.Code La. arts 3071, 3078. 
—Drake v. General Finance Corpora- 
tion of Louisiana, 119 F.2d 588. 

C.C.A.Md. District Court’s denial of 
claim of seller of race horse against 
buyer, based on finding of fact in favor 
of buyer who claimed he bought horse 
on condition that he would be allowed 
to pay for her out of winnings, and 
that her value would be determined hy 
what she had to run for in order to win 
a race, and that expenses of the horse 
amounted to more than her winnings, 
was not clearly erroneous and, under 
federal rule, would not be disturbed on 
appeal. Federal Rules of Civil Pro- 
cedure, rule 52(a), 28 U.S.C.A. follow- 
ing section 723¢c——Buckley v. Christ- 
mas, 121 F.2d 323. 

District Court’s denial of claim of 
buyer of stallion for three services of 
the stallion to seller’s mares, based on 
finding of fact in favor of seller who 
contended that by express agreement, 
the services were to be free of charge, 
as a part of consideration for the sale, 
was not clearly erroneous, and under 
federal rule would not be disturbed on 
appeal. Federal Rules of Civil Pro- 
cedure, rule 52(a), 28 U.S.C.A. follow- 
ing section 723c.—Buckley v. Christmas, 
121 F.2d 323. 

C.C,A.Mass. Ordinarily, findings ot 
fact in trial without jury are conclu. 
Sive, but where proper motions are 
made and exceptions taken at trial and 


record contains all testimony on which 


findings are based, appellate court can 
see if findings are supported by evi- 
dence and, if not, can disregard find- 
ings and reverse judgment.—Massachu:- 
setts Protective Ass’n v. U. S., 114 F. 
2d 304, reversing 22 F.Supp. 755. 
‘C.C.A.Mass. Judgment of Circuit 
Court of Appeals following its deci- 
Sion on an earlier appeal as_ being 
the “law of the case” must stand or 
fall on its merits upon review by the 
Supreme Court, since the Circuit Court 
of Appeals’ law of the case is not the 
Supreme Court’s law of the case, and 
hence, if Circuit Court of Appeals on 
the second appeal believes its earlier 
decision was erroneous, it should cor- 
rect it rather than apply “law of the 
case” doctrine.—White v. Higgins, 116 
F.2d 312, reversing Higgins v. White, 
31 F.Supp. 796, conforming to man- 
date 93 F.2d 857, reversing 18 F. 
Supp. 986. 


Circuit Court of Appeals on a sec- 
ond appeal would not follow its earli- 
er law of the case where a contrary 
controlling opinion of the Supreme 
Court had intervened between the two 
appeals.—White v. Higgins, 116 F.2d 
312, reversing Higgins v. White, 31 
F.Supp. 796, conforming to mandate 
93 W.2d 357, reversing 18 F.Supp. 986. 

C.C.A.Mass. The conclusion reached 


by the district court from contradic- - 


tory evidence on a controverted ques- 
tion of fact will not be reversed, unless 
it clearly appears to be contrary to pre- 
ponderance of evidence.—The Josephine 
& Mary, 120 F.2d 459. 

C.C.A.Mich. In railroad construction 
contractor’s action against railroad for 
delay due to railroad’s fraudulent rep- 
resentation that it had secured sub- 
stantially all of right of way and on 
oral contract to pay damages due to 
delay if equipment and working crew 
were maintained on job for immediate 
resumption of work on lifting of in- 
junction, where railroad contended on 
trial that there was no overhaul of 
earth by contractor, and tried case 
on that theory, railroad could not con- 
tend on appeal that contractor’s cause 
of action should have been for breach 
of contract, or that it was not proxi- 


‘should not be disturbed.—Thatenhorst | 


ma 

fra i hin th 

or that it was not 

Grand Trunk Western R 

Nelson Co.,.116 F.2d 828, rehea 

nied 118 F.2d 252. is , 4 
C.C.A.Mich. Cireuit Court of Appeals 
is not permitted to pass on weight of 
evidence in determining sufficiency of 


evidence to sustain judgment.—Grand 


Trunk Western R. Co. vy. H. W. Nelson 
Co., 116 F.2d 823, rehearing denied 118 
2d 2p. We) 

For purpose of review of Judgment 
for railroad construction contractor 
against railroad on oral promise of 
railroad’s chief engineer that if con- 
tractor would maintain equipment and 
crew on job for immediate resumption 
of work -on lifting of injunction, rail-. 
road would pay for damages sustained ' 
because of the delay, it was sufficient 
that there was some substantial evi- 
dence to support every fact essential 
to determination that engineer had 
authority to make such agreement.— 
Grand Trunk Western R. Co. v. H. W. 
Nelson Co., 116 F.2d 823, rehearing de- 
nied 118 F.2d 252. 

C.C.A.Mich. On defendant’s appeal 
from judgment for plaintiff, the evi- 
dence and inferences deducible there- 
from were viewed most favorably to 
the plaintiff—Grand Trunk Western 
Ri? Cov. Hi. "Wii>Nelson’' Co, 11 6 
2d 828, rehearing denied 118 F.2d 252. 

In railroad construction contractor's 
action against railroad for damages 
due to delay in performance of contract 
because of litigation concerning right 
of way, where trial court’s peremptory 
instruction to allow interest was er- 
roneous, and jury awarded a gross 
sum of $871,000, Cireuit Court of Ap- 
peals was required to assume, in re- 
viewing judgment, that award inclvd- 
ed a large item of interest.--Grand 
Trunk Western R, Co. v. H. . Nel- 
son Co., 116 F.2d 823, rehearing denied 
118 F.2d. 252. 

C.C.A.Mich. Points relied on for re- 
versal but not briefed were treated 
as abandoned. Rules of United States 
Circuit Court of Appeals for the Sixth 
Circuit, rule 21.—Grand Trunk West- 
ern R. Co. v. H. W. Nelson Co., 116 
F.2d 823, rehearing denied 118 F.2d 
252. ‘ 

In railroad construction contractor's 
action on railroad’s alleged promise 
that if equipment and working crew 
were maintained on job for immedi- 
ate resumption of work on lifting of 
injunction, railroad would pay for 
damages sustained because of the de- 
lay, tendered testimony of attorney. 
who represented both railroad and 
contractor in injunction proceeding, 
that attorney advised contractor there 
was no way of predicting how long 
completion of contract would be de- 
layed by reason of the injunction, 
Was merely cumulative, and its rejec- 
tion was harmless.—Grand Trunk 
Western R. Co. v. H. W. Nelson Co., 
116 F.2d 823, rehearing denied 118 F. 
2d 252. 

C.C.A.Mich. _Evidence supported Dis- 
trict Court’s findings that agreements, 
one of which was for sale and purchase 
of corporate stock, were entered into by 
decedent, while of sound mind, for val- 
uable consideration, and that they were 
free from fraud, over-reaching ‘and un- 
conscionable conduct, Wederal Rules of 
Civil Procedure, 28 U.S.C.A. following 
section 723c.—Van Auken v. Second Nat. 
TS & Trust Co. of Saginaw, 117 F.2d 

C.C.A.Mich. Where case _ involves 
only propositions of law, and no ques- 
tions of fact erroneous judgment 
should be set aside regardless of the 
method pursued, and court need not 
consider alleged error of trial court in 
directing summary judgment for plain- 
tiff. Federal Rules of Civil Procedure, 
rule 56 (e), 28 U.S.C.A. following sec- 
tion 723c.—Northwestern Mut. Life Ins. 
i Pete hk Wis. v. Fink, 118 F. 
C.C.A.Minn. The finding of the Dis- 
trict Court when supported by substan- 
tial evidence will not be disturbed on 
appeal.—H., Albrecht & Son v. Landy, 
114 F.2d 202, reversing 27 F.Supp. 65. 


f such reasonable inferences as might 

arise therefrom, and if when so con- 
sidered reasonable men might reach 
different conclusions, case was for 
jury.—Duluth, W. & P. Ry. Co. v. 
Zuck, 119 F.2d 74. 
_ C.C,A.Miss. In action to recover the 
value of timber alleged to have been 
wrongfully cut and removed from ac- 
eretion to lands of plaintiff, wherein 
defendants denied plaintiff's claim of 
ownership of the land, and set up af- 
firmative defenses of agreed boundary 
and title by ten-year limitation, where 
record was made up entirely of oral 
testimony, evidence was in conflict, and 
‘where, when, and how land was form- 
ed by accretion could be answered only 
By. conjecture, findings on which denial 
of recovery was based would not be 
disturbed. Rules of Civil Procedure 
for District Courts, rule 52, 28 U.S.C.A. 
§ 723c; Code Miss.1930, § 2287.—Mis- 
Sissippi Valley Timber Co. v. Mengel 
Co., 112 F.2d 947. 

_C.C.A.Miss. The large size of a ver- 
dict for personal injuries justifies ap- 
pellate court’s careful scrutiny of the 
errors specified which may have pro- 
duced it.—Sinclair Refining Co. v. 
Tompkins, 117 F.2d 596. 

C.C.A.Miss. In action for death of 
three year old child under Mississippi 
statute authorizing recovery of dam- 
ages determined by the jury to be 
just, taking into consideration all 
damages to the decedent and all dam- 
ages to plaintiffs interested in the ac- 
tion, charge that damages to _ be 
awarded can never amount to what 
might be said to be substantial dam- 
ages and that unless the. verdict ex- 
4 ceeded $2,5uu or $3,000, it would not 
; be considered substantial damages, in- 
vaded the province of the jury, and 
the giving of the charge constituted 
"ay reversible error. Code Miss.1930, § 
of §10.—Wood v. Morrow, 119 F.2d 776. 
i C.C.A.Mo. Whether a court which is- 
E sues, and then on hearing dissolves, a 
restraining order, will entertain a mo- 
% tion to assess damages, at instance of 
f defendant, in proceedings ancillary to 

main action, or whether such court 

will remit petitioner to his separate ac- 
tion by dismissing without prejudice, is 

a matter within discretion of the court, 

whose action will be set aside on ap- 

peal only for an abuse of discretion. 

Jud.Code § 266, 28 U.S.C.A. § 380.— 

Public Service Commission of State of 

Missouri v. Brashear Freight Lines, 114 

Heo ai 

In action to enjoin enforcement of 
state tax statute wherein defendants 
counterclaimed to enforce collection of 
accruing taxes, a decree by a three- 
judge court dismissing counterclaim 
without prejudice, which recited that 
the court was in doubt as to right of 
defendants to maintain a counterclaim, 
was entered in discretion of the court 
whose action would be set aside on 
appeal only for an abuse of discretion. 

Jud.Code’ § 266, 28 U.S.C.A. § 380; 
Mo.St.Ann. §§ 5264-5280, pp. 6679- 

6695.—Public Service Commission of 

State of Missouri v. Brashear Freight 
Lines, 114 F.2d 1. 
| C.C.A.Mo. On appeal from judgment 
dismissing suit under federal Declara- 
tory Judgment Act, Circuit Court of 
Appeals would assume that District 
Court after joinder of issues and trial, 
would determine only such questions as 
properly might be adjudicated. Jud. 
Code, § 274d, 28 U.S.C.A. § 400.—Mary- 
land Casualty Co. v. Texas Co., 114 F. 
2d 952. 

.  €.C.A.Mo. In action to recover acci- 

dental death benefits under insurance 
policies wherein defense was that in- 
sured’s death resulted from cerebral 
hemorrhage due to disease and did not 
result from a fall, exelusion of testi- 
mony of plaintiff concerning whether 
insured said anything with respect to 
discolorations on his body when he 
showed them to plaintiff was not re- 
yersible error on ground that, in ab- 


testimony of what the insured said.— 
Krug v. Mutual Ben. Health & Accident 
Ass’n, 120 F.2d 296- 

C.C.A.Mo. In appeals to the Circuit 
Court of Appeals from decisions of the 
federal District Court on questions aris- 
ing in proceedings subsequent to the 
mandate of the United States Supreme 
Court, the Circuit Court of Appeals 
may examine the opinion and mandate 
of the Supreme Court to determine 
whether the decision is upon a ques- 
tion left open, upon a new issue, or 
upon some matter properly appealable 
to the Circuit Court of Appeals.—Ohio 
Oil Co. v. Thompson, 120 F.2d 831. 

On appeal to Circuit Court of Appeals 
from decision of federal District 
Court on questions arising in pro- 
ceedings subsequent to mandate of 
United States Supreme Court, the Cir- 
cuit Court of Appeals has no power to 
review decisions of Supreme Court nor 
to construe and enforce its mandates in 
respect of matters found to be within 
the compass of its decisions.<-Ohio Oil 
Co. v. Thompson, 120 F.2d 831. 

C.C.A.Mo. In action against shippers 
for shipping charges on _ interstate 
shipments of pipe thread protectors, a 
finding that shipments were not of 
scrap iron or steel possessing value on- 
ly for remelting purposes but were of 
used iron pipe thread protecting rings 
was not ‘clearly erroneous”, and hence 
finding could not be set aside by Cir- 
cuit Court of Appeals. Federal Rules 
of Civil Procedure, rule 52(a), 28 U.S.C. 
A. following section 723¢c.—Crancer vy. 
Lowden, 121 F.2d 645. 

C.C.A.Mo. In action against shippers 
for shipping charges on interstate ship- 
ments of pipe thread protectors, admit- 
ting in evidence an opinion of Inter- 
state Commerce Commission dealing 
with a complaint made to Commission 
by shippers concerning reasonableness 
of application of existing tariffs to 
used pipe thread protectors was not 
prejudicial against shippers where case 
was tried without jury and district 
court did not treat opinion as being res 


judicata.—Crancer v. Lowden, 121 F.2d 
645. 
C.C.A.Mont. Where district court’s 


findings are based upon conflicting evi- 
dence, such findings are presumptively 
correct, and unless some obvious error 
of law, or mistake of fact, thas inter- 
vened, the findings will be permitted 
to stand on appeal.—Wittmayer v. U. 
S., 118 F.2d 808. 

The provision of the Federal Rules 
that findings of fact of the trial judge 
are to be accepted on appeal unless 
clearly wrong is but the formulation 
of a rule long recognized and applied 
in equity. Federal Rules of Civil Pro- 
cedure, rule 52(a), 28 U.S.C.A. follow- 
ing section 723c.—Wittmayer v. U. S., 
118 F.2d 808. 

So far as a finding of trial judge 
who saw witnesses depends upon con- 
flicting testimony or upon_ credibility 
of witnesses, or so far as there is any 
testimony consistent with the finding, 
it must be treated as unassailable on 


appeal.—Wittmayer v. U. 8., 118 F.2d 
808. 
C.C.A.Mont. In action by occupant 


of automobile for injuries sustained in 
Montana where plaintiff’s own evidence 
showed that she had accepted an in- 
vitation to make trip with husband 
and wife, and that subsequently she 
had agreed to pay $1.50 a day as her 
part of expenses, and there was no 
evidence as to the actual cost of meals 
and lodging, or that any part of sum 
to be paid was to be applied to cost 
of gas and oil or that there would be 
any overplus to be so applied, plain- 
tiff was a “guest” and refusal to so 
instruct the jury and as to the ap- 
propriate degree of care under Mon- 
tana statute was reversible’ error.— 
Rey.Codes Mont.1935, §§ 1748.1 to 
+t beep v. Van Hise, 119 F.2d 
91. 


Circuit Court of Appeal: 
longer merely court of erro 
considers only law questions i 
waived cases, but acts as court 
view in all nonjury cases in accor 
with practice which formerly pr 
in equity appeals. Federal Rule 
Civil Procedure, rule 52(a), 28 
A. following section 723c.—Atna | 
Ins. Co. v. Kepler, 116 F.2d 1. ~ 

In nonjury case, trial court’s ; 
findings, unsupported by subst 
evidence, clearly against weight 
dence, or induced by erroneous 
law, are not binding on Circuit C 
of Appeals.—Attna Life Ins. 
Kepler, 116 F.2d 1. SALE 

C.C.A.Neb. On appeal from 
ment dismissing action, the appe 
court would view petition and its | 
tendments most favorably to — 
force tee eta v. Thomson, 119 


C.C.A.N.H. If there is no substa 
evidence which, if believed, woul 
port a recovery by the plaintiff, 
rection of verdict for defendant m 
be affirmed regardless of the gr 
on which it was directed by the 
judge.—Brownell y. Tide Water 
ciated Oil Co., 121 F.2d 239, — 

C.C.A.N.H. On appeal _ fro 
granting of a motion for a directe 
dict, the evidence must be conside 
the light most favorable to the p 
against whom the verdict was diree 
—Brownell vy. Tide Water Associ: 
Oil Co., 121 F.2d 239. FY 

C.C.A.N.J. Findings of jury — 
on ample evidence cannot be disturbed. 
—Anzano_v. Metropolitan Life Ins. Cx 
of New York, 118 F.2d 430, affirmin 
32 F.Supp. 417. 


reopened for new testimony is 
liarly a matter within discretion — 
trial judge.—Anzano y. Metropoli 
Life Ins. Co. of New York, 118 — 
430, affirming 32 F.Supp. 417. — 
C.C.A.N.J.- On _defendant’s app 
from adverse judgment, the evide 
would be viewed in light most f: 

able to plaintiff, in determining w. 
er there was sufficient evidence to ra 
a jury question.—Venuto y. Robin: 
118 F.2d 679. Ne ay 
C.C.A.N.J. Where recovery was hai 
from interstate motor carrier for n 


binding instructions on master-serv. 
issue was not prejudicial err 
Venuto vy. Robinson, 118 F.2d 679 / 
C.C.A.N.J. That Circuit Court of Ap- 
peals had jurisdiction to review that 
part of judgment having to do with n- 


tinuance or postponement is addresse 
to judicial discretion of trial court, an 
action taken thereon is not ground for 
reversal unless such discretion is 
abused.—Baltimore American Ins. Co. 
of New York y. Pecos Mercantile Co., 
122 F.2d 143, 

C.C.A.N.M. In action on fire policy 
covering stock of merchandise, furni- 
ture and fixtures, insurer suffered no 
prejudice in admission of testimony of 
president of insured in respect to two 
weighing machines, where insured ex- 
pressly withdrew such item.—Baltimore 
American Ins. Co. of New York y. Pecos 
Mercantile Co., 122 F.2d 1438. 

C.C.A.N.Y. Decision on appeal from 
judgment in action to enjoin infringe- 
ment of a musical copyright depended 
on whether judge’s finding that de- 
fendants did not copy plaintiff's com- — 
position was clearly erroneous. Rules 
of Civil Procedure for District Courts, — 

v 


§ 337 


rule 52(a), 28 U.S.C.A. following sec-. 


tion 728¢c.—Darrell v. Joe Morris Music 
Co., 113 F.2d 80. 

In action to enjoin infringement of 
a musical copyright, finding that de- 
fendants did not copy plaintiff's com- 
position was not clearly erroneous. 
Rules of Civil Procedure for District 
Courts, rule 52(a), 28 U.S.C.A. follow- 
ing section 723c.—Darrell v. Joe Morris 
Musie Co., 113 F.2d 80. 

©.C.A.N.Y. Where defendant’s coun- 
sel, in effort to have hospital records 
admitted in evidence in District Court, 
referred to statutory authority con- 
cerning admission in evidence of pub- 
lic records of the United States, and 
a second statute was controlling as to 
admissibility of records, on defend- 
ant’s appeal, Circuit Court of Appeals 
would treat defendant’s claims regard- 
ing admissibility of records as being 
made on basis of second statute. 28 
U.S.C.A. §§ 661, 695; Civil Practice 
Act N.Y. § 374a; Rules of Civil Pro- 
cedure for District Courts, rules 43(a), 
46, 28 U.S.C.A. following section 723c, 
—Ulm vy. Moore-McCormack Lines, 115 
F.2d 492. 

- ©€.C.A.N.Y. In fireman’s action for 
indemnity under Jones Act for failure 


Bil to provide suitable sleeping quarters 
for crew as result of which fireman 


- allegedly contracted tuberculesis, wheth- 
er evidence of negligence based on ex- 
cessive dampness of quarters for crew 
was sufficient for jury was not re- 
quired to be determined where there 
was no evidence that such conditions 
were the proximate cause of fireman’s 
- tuberculosis. Jones Act, 46 U.S.C.A. § 
~ 688.—Rey v. Colonial Nav. Co., 116 F. 
2d 580. : 
; C.C.A.N.Y. The granting or refus- 
ing of a new trial is a matter rest- 
ing within discretion of trial court 
and will be reviewed only for a clear 
abuse of discretion. Federal Rules of 
Civil Procedure, rule 59, 28 U.S.C.A. 


following section 723¢c:—Campbell  v. 
American Foreign S. S. Corporation, 
116 F.2d 926 


C.C.A.N.Y. In patent infringement 


action where District Court, upon con- 


sent of parties, rendered interlocutory 
judgment for plaintiff finding infringe- 
ment and granting an injunction, and 
court thereafter vacated the judgment 
on defendants’ motion, and on reargu- 
ment the order vacating judgment was 
reaffirmed, plaintiff's appeal from or- 
der brought before Circuit Court of 
Appeals issue of correctness of order, 
since there had been a denial of inter- 
locutory relief. Jud.Code § 129, 28 
U.S.C.A. 227.—Schifrin v. Chenille 
Mfg. Co., 117 F.2d 92, reversing 34 F. 
Supp. 400. 

C.C.A.N.Y. A ruling which reaches 
a correct result and does not preju- 
dice substantial rights must be sus- 
tained, though only a general objec- 
tion or a specific erroneous objection 
has been made, but where a technical 
basis, capable at worst of being easily 
obviated at trial and actually of no 
real substance, is brought forward 
as an afterthought to support a con- 
trolling ruling made on unsustainable 
grounds, the ruling need not be sus- 
tained. Federal Rules of Civil Proce- 
dure, rule 43(a), 28 U.S.C.A. follow- 
ing section 728c.—Ulm v. Moore-Mc- 
Cormack Lines, 117 F.2d 222, denying 
rehearing 115 F.2d 492. 

©.C.A.N.Y. Where judgment was not 
objected to on ground that it had not 
been pleaded as an estoppel and there 
was no claim of surprise and there 
was ample opportunity to discuss effect 
of judgment as a piece of evidence, 
failure to plead judgment as an es- 
toppel was harmless. Federal Rules of 
Civil Procedure, rule 8(c), 28 U.S.C.A. 
following section 723c.—Tillman y. Na- 
a ea Bank of New York, 118 F. 


C.C.A.N.Y, An exhibit improperly 
admitted in evidence over objection was 
to be disregarded on appeal in deter- 
mining whether evidence was sufficient 
to support decree.—U. S. v Grabina, 
119 F.2d 863. : 

C.C.A.N.Y. The action of trial court 
sitting in New York, in requiring plain- 
tiff to stipulate for a reduction of dam- 


peal 


SAP ee oe 


FEDERAL COURTS — 
ages as condition of. denial of motion 
for new trial, can be reviewed by Cir- 
cuit Court of Appeals, if at all, only 
when there has been a plain abuse of 
discretion. Civil Practice Act N.Y. § 
584-a.—Burris v. American Chicle Co., 
120 F.2d 218, affirming 33 F.Supp. 104. 

C.C.A.N.Y. Whether administration 


expenses should have priority over 


judgment of District Court in action to - 


recover excessive payments made by 
Alien Property Custodian was a mat- 
ter to be determined by Surrogate’s 
Court, and not by Circuit Court of 
Appeals on appeal from the judgment. 
—U. S. v. Rodiek, 120 F.2d 760, deny- 
ing rehearing 117 F.2d 588. 

C.C.A.N.Y. Where payments had 
been made by Alien Property Custodi- 
an to alien under belief that he was a 
citizen, and after passage of Settlement 
of War Claims Act only 20 per cent. 
of amount paid could be recovered by 
United States, alien’s executor could 
not complain of amount of interest al- 
lowed on ground of fairness in view 
of fact that alien was not liable for in- 
terest on the other 80 per cent, during 
years in which he held it without 
right. Settlement of War Claims Act 
of 1928, 50 U.S.C.A. Appendix § 9 et 
seq.—uU. S. v. Rodiek, 120 F.2d 760, de- 
nying rehearing 117 F.2d 588. 

C.C.A.N.Y. In nonjury trial on 
marine policy insuring a shipment of 
rubber against damage caused by perils 
of the sea, evidence did not show that 
finding against insurer on issue wheth- 
er storms which ship encountered 
caused any part of damage and amount 
thereof was so “clearly erroneous” as 
to justify interference by the appellate 
court. Federal Rules of Civil Pro- 
cedure, rule 52(a), 28 U.S.C.A. follow- 
ing section 723c.—Hecht, Levis & Kahn 
v. New Zealand Ins. Co., 121 F.2d 442. 

C.C.A.N.C, Findings of a trial court 
on questions of fact will :not be 
set aside on appeal unless clearly er- 
roneous. Rules of Civil Procedure for 
District Courts, rule 52(a), 28 U.S.C.A. 
following section 728c.—Chalk y. U. S., 
114 F.2d 207. 

©.C.A.N.C. On administratrix’ ap- 
in wrongful death action from 
judgment for defendant notwithstand- 
ing verdict for administratrix, Circuit 
Court of Appeals was required to take 
administratrix’ evidence as true in de- 
termining whether issue of deceased’s 
contributory negligence was for jury. 
—Cline v. Southern Ry. Co., 115 F.2d 
907, reversing 31 F.Supp. 657. 

C.C.A.N.C. The jury was the judge 
of credibility of witnesses, for purpose 
of appeal from judgment based on con- 
flicting evidence.—Standard Oil Co. of 
New Jersey v. Midgett, 116 F.2d 562. 

In action against oil company for 
damages for destruction by fire of 
plaintiff’s premises which was allegedly 
due to an explosion and fire on oil 
company’s premises which spread to 
plaintiff’s premises, finding that ex- 
plosion preceded fire could not be dis- 
turbed on appeal where supported by 
substantial evidence.—Standard Oil Co. 
Sa Jersey v. Midgett, 116 F.2d 


C.C.A.N.C. In determining wheth- 
er there was sufficient evidence to go 
to jury on question of defendant’s 
negligence, evidence was to be viewed 
from standpoint most favorable to 
plaintiff and plaintiff was entitled to 
every reasonable intendment and every 
proper inference which might legiti- 
mately be drawn from the evidence. 
—Standard Oil Co. of New Jersey vy. 
Midgett, 116 F.2d 562. 


C.C.A.N.C. Where no contract was 
executed by city and electric company 
which furnished electricity to city, 
questions concerning whether company 
was within its rights in insisting upon 
incorporation in proposed contract of 
clause restricting resale of electric cur- 
rent, or whether provisions of power 
franchise forbade company to sell cur- 
rent for power purposes in competition 
with city, were ‘‘moot questions’ which 
were not required to be determined.— 
City of High Point v. Duke Power Co., 
van F.2d 866, affirming 34 F.Supp. 


©.C.A.Ohio. Generally, findings of a 


master appointed by District Court, 
and concurred in by District Court, 
will not be disturbed on appeal by any- 
thing less than a demonstration of 
plain mistake.—In re Avery, 114 F.2d 


C.C.A.Ohio. In action against rail- 
way company by member of track re- 
pair and service crew for injuries sus- 
tained when struck in eye by steel 
sliver from rail which was being cut 
with chisels, where court charged orig- 
inally that company’s failure to fur- 
nish goggles to crew members could 
be considered as an element of neg- 
ligence, but on company’s request such 
portion of charge was withdrawn, giv- 
ing of charge in original form was 
not prejudicial—Chesapeake & O. Ry. 
Co. v. Richardson, 116 F.2d 860. 

C.C.A.Ohio. A petition for rehearing 
is addressed to discretion of trial 
court, and its denial is not the sub- 
ject of appeal—Chapman vy. Federal 
pane pan of Louisville, Ky., 117 F. 

C.C.A.Ohio. Where questions regard- 
ing insurer’s notice of action against 
insured, application of policy to truck- 
ing operation involved in accident, and 
coverage of truck driver were fully pre- 
sented, the questions were reviewable 
on appeal, though the case was a.law 
case tried to the court after waiver of 
jury trial.—Builders & Manufacturers 
Mut. Casualty Co. v. Preferred Automo- 
bile Ins. Co., 118 F.2d 118, affirming 
Builders & Manufacturers Mut. Casualty 
Co. v. Hummon, 26 F.Supp. 929. 

Where both parties moved for judg- 
ment on the evidence at close of the 
case, whether evidence was _ sufficient 
to warrant judgment was a reviewable 
“question of law’.—Builders & Manu- 
facturers Mut. Casualty Co. v. Preferred 
Automobile Ins. Co., 118 F.2d 118, af- 
firming Builders & Manufacturers Mut. 


aeeaualy Co. v. Hummon, 26 F.Supp. 


C.C.A.Ohio. On appeal from judg- 
ment for employee, the Circuit Court 
of Appeals was concerned merely with 
finding whether there was substantial 
evidence to support verdict for the 
employee, and was not free to deter- 
mine whether preponderance of eyvi- 
dence supported the verdict.—Ameri- 
can Steel & Wire Co. v. Sieraski, 119 
F.2d 709. 

C.C.A.Ohio. On appeal from judg- 
ment for employee, employee’s testi- 
mony that he had received no warning 
that platform was defective and that 
he had observed no holes in it was re- 
quired to be accepted as true, in view 
of jury’s verdict for the employee, 
even though the testimony was con- 
tradicted by witnesses introduced by 
defendant.—American Steel & Wire Co. 
v. Sieraski, 119 F.2d 709. 


C.C.A.Okl. The District Court’s fact 
findings, substantially supported by 
evidence and reasonable’ inferences 


therefrom and not clearly erroneous, 
must stand on appeal. Rules of Civil 
Procedure for District Courts, rule 52 


(a), 28 U.S.C.A. following section 723¢. ° 


—Continental Oil Co. v. Jones, 113 F. 
2d 557, affirming 26 F.Supp. 694, cer- 
tiorari denied 61 S.Ct. 64. 

C.C.A.Okl]. A District Court’s finding, 
not clearly erroneous, on fact question 
as to which evidence and fair inferences 
and deductions therefrom were sharply 
conflicting, should be sustained by Cir- 
cuit Court of Appeals, in view of Dis- 
trict Court’s opportunity to judge of 
witnesses’ credibility. medersl Rules 
of Civil Procedure, rule 52(a), 28 U.S. 
C.A. following section 723c.—Mid-Con- 
tinent Pipe Line Co. v. Whiteley, 116 
F.2d 871. 

C.C.A.Okl. Generally, the allowance 
of a fee to a solicitor whose efforts re- 
sulted in restoration or preservation of 
a fund is within trial court’s judicial 
discretion, and court in fixing fee can 
proceed upon its own knowledge of val- 
ue of solicitor’s. services and court’s 
conclusion must be accepted unless evi- 
dence decidedly preponderates against 
it.—City of Wewoka, Okl., v. Banker, 
117 F.2d 839. 

©.C.A.Okl. In action by taxpayer’s 
trustee to enjoin collector of internal 
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revenue and deputy collector from col- 
lecting taxes where government was 
permitted to intervene, the government 
became the “real party in interest” so 
that it was not necessary to determine 
whether the answer of the defendants 
was filed within time.—Simms y. An- 
drews, 118 F.2d 803. 

C.C.A.Ok1. On defendants’ appeal 
from judgment for plaintiff in action to 
remove an alleged cloud upon plaintiff’s 
title to an interest in land, Circuit 
Court of Appeals would not determine 
whether plaintiff was entitled to in- 
junctive relief, where neither pleadings 
nor prayer for relief indicated that de- 
fendants would be called upon to de- 
fend against a claimed right for injunc- 
tive relief, and District Court had de- 
nied request for such relief, and plain- 
tiff had taken no cross-appeal.—Jones v. 
Tower Production Co., 120 F.2d 779. 

C.C.A.Okl. Where jury returned ver- 
dict in sum of $12,499.80 for injuries 
sustained by 44-year-old farmer and 
there was evidence that injuries inca- 
pacitated him from performance of his 
‘regular duties and materially impaired 
his earning capacity, and trial court 
required acceptance of remittitur re- 
ducing award to $7,500 or a new trial, 
and plaintiff accepted the reduction, 
defendant could not complain of failure 
of trial court to grant a new trial on 
ground that the verdict was excessive. 
Federal Rules of Civil Procedure, rule 
50, 28 U.S.C.A. following section 728c. 
—Oklahoma Natural Gas Co. v. McKee, 
121 F.2d 583. 

C.C.A.Okl. The Circuit Court of Ap- 
peals ‘will not review actions of trial 
court in granting or denying a motion 
for a new trial for error of fact, and 
that rule applies to motions complain- 
ing of amount of damages awarded.— 
Oklahoma Natural Gas Co. v. McKee, 
121 F.2d 583. ; 

In absence of clear evidence in record 
that verdict was result of passion and 
prejudice, Circuit Court of Appeals is 
without authority to review amount of 
verdict in a tort action.—Oklahoma Na- 
tural Gas Co. v. McKee, 121 F.2d 583, 

C.C.A.Or. Where on June 21, 1939, 
16 days after entry of findings of 
fact, appellees filed motion to modify 
findings in certain particulars, on 
August 30, notice of appeal was given 
and on September 21, court of its own 
motion made an order supplementing 
and amending findings, and _ parties 
agreed that original and so-called sup- 
plemental findings correctly reflected 
facts, appellate court considered the 
whole of the findings without passing 
upon authority of trial court to amend. 
Rules of Civil Procedure for District 
Courts, rules 52, 59, 28 U.S.C.A. fol- 
lowing section 723¢c.—Hayes y. Kelley, 
112 F.2d 897. 

C.C.A.Or. An order vacating an or- 
der appointing a receiver in an action 
to quiet title was not reviewable on 
appeals by plaintiff and by defend- 
ants from a purported judgment where 
those appeals were taken before the 
order was made.—uwU. S. v. Otley, 116 
F.2d 958. : 

C.C.4.Or. An order vacating an or- 
der appointing a receiver in an action 
to quiet’ title was a discretionary or- 
der which, if reviewable at all, would 
be reviewable only for an abuse of 


discretion.—_U. S. v. Otley, 116 F.2d 
958. 
©.C.A.Or. Where there was dis- 


agreement on appeal as to scope of 
admissions by appellants recited in 
pre-trial order, and such recitals were 
in a measure inconsistent, reviewing 
court did not attempt to resolve dis- 
pute concerning effect of the order, 
but for the most part gave appellants 
the benefit of the doubt.—Frank y. Gie- 
sy, 117 F.2d 122. 

C.C.A.Or. In determining appeal 
based on ground that there was no 
substantial evidence to sustain jury’s 
verdict, court must consider evidence 
most favorable to appellee. —U. S. v. 
Smith, 117 F.2d 911. : 

©.C.A.Or. Findings of trial court in 
a suit in equity based on conflictin 
testimony taken in open court will no 
be disturbed ‘on appeal. Federal Rules 
of Civil Procedure, rule 52, 28 U.S.C.A. 
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following section 723c—Rothman vy. 
Wilson, 121 F.2d 1000. 

C.C.A.Pa. District Court’s finding 
was conclusive on the Circuit Court of 
Appeals, where no clear error ap- 
peared therein. Rules of Civil Proced- 
ure for District Courts, rule 52, 28 U. 
8$.C.A. following section 723c.—Brooks 
v. Driscoll, 114 F.2d 426. 

C.C.A.Pa. Refusal of a new trial on 
ground that verdict was against weight 
of evidence was not reviewable by Cir- 
cuit Court of Appeals.—Dairymen’s 
Milk Co. of Pittsburgh vy. McCormick 
Cov 04 Bea) 736. 

C.C.A.Pa. In an action begun as a 
suit in equity and tried by a district 
judge without a jury, an “order of 
dismissal” is the equivalent of a ‘“‘di- 
rected verdict,” and on review the 
court must view the evidence and all 
inferences reasonably to be drawn 
therefrom in the light most favorable 
to the plaintiff. Wederal Rules of Civil 
Procedure, rule 41(b), 28 U.S.C.A. fol- 
lowing section 723¢c.—Federal Deposit 
Bee Corporation y. Mason, 115 F.2d 

C.C.A.Pa. An appellee without a 

cross-appeal can urge upon Circuit 
Court of Appeals any matter in the 
record in support of a decree in its 
favor, even though such an argument 
may attack reasoning of District Court 
or insist upon the weight of evidence 
ignored by District Court.—Lanova Cor- 
poration y. National Supply Co., 116 
¥.2d 235, affirming 30 F.Supp. 742, re- 
hearing denied 116 F.2d 934. 
' The reasoning of the District Court 
is not binding upon Circuit Court of 
Appeals, which can support decree up- 
on grounds which District Court re- 
jected.—Lanova Corporation vy. Nation- 
al Supply Co., 116 F.2d 235, affirming 
30 F.Supp. 742, rehearing denied 116 
F.2d 934. 

C.C.A.Pa. On appeal from decree of 
the District Court refusing to construe 
a prior final decree of the District 
Court which was affirmed on appeal, 
the Circuit Court of Appeals could 
consider only the proceedings in Dis- 
trict Court subsequent to previous 
mandate of the Circuit Court of Ap- 
peals._Flannery Bolt Co. v. Flannery, 
119.20) 601. 

C.C.A.Pa. In action for value of at- 
torney’s services, trial court’s Sndings 
concerning difficulty of the legal prob- 
lem with respect to which the services 
were rendered rested not upon _ fact 
but upon “matter of law,’’ and hence 
reviewing court would determine 
whether the question was as difficult 
as the trial court concluded it was. 
Federal Rules of Civil Procedure, rule 
52(a), 28 U.S.C.A. following section 
723ce—Kuhn v. Princess Lida of 
Thurn & Taxis, 119 F.2d 704. 


C.C.A.Pa. So long as a finding of 
fact is supported by evidence and is 
not clearly erroneous, it is to be ac- 
cepted on appeal as verity. Federal 
Rules of Civil Procedure, rule 52(a), 
28 U.S.C.A. following section 723¢.— 
Kuhn y. Princess Lida of Thurn & 
Taxis, 119 F.2d 704. 

The rule that fact findings » sup- 
ported by evidence and not clearly 
erroneous must be accepted on appeal 
does not entrench with like finality 
the inferences or conclusions drawn by 
trial court from its fact findings, but 
appellate court remains free to draw 
the ultimate inferences and _ conclu- 
sions which, in its opinion, the find- 
ings reasonably induce. Federal Rules 
of Civil Procedure, rule 52(a), 28 U. 
S.c.A. following section 723¢c.—Kuhn 
v. Princess Lida of Thurn & Taxis, 
119 F.2d 704. 

The Rules of Civil Procedure worked 
no change with respect to finality on 
appeal of trial court’s fact findings 
and inferences, or with respect to ulti- 
mate conclusions in jury-waived cases 
in particular. Federal Rules of Civil 
Procedure, rule 52(a), 28 U.S.C.A. fol- 
lowing section 723c.—Kuhn y. Princess 
Lida of Thurn & Taxis, 119 F.2d 704. 

The sufficiency of evidence to sus- 
tain a trial court’s conclusion or find- 
ing of ultimate fact remains appro- 
priate for appellate court’s considera- 
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tion, under new fedéral rules. Federal 
Rules of Civil Procedure, rule 52(a), — 
28 U.S.C.A. following section 723¢c.— — 
Kuhn v. Princess Lida of Thurn & 
Taxis, 119 Fi2d 704. ‘ & 
Where evidentiary facts are not ines 
conflict or dispute, conclusions to be 
drawn therefrom are for appellate 
court on review, and incorrect conclu-  _— 
sion by trial court is a ‘clearly er- — 
roneous” finding for the correction of 
which on appeal a new federal rule 
specifically provides. Federal Rules of | 
Civil Procedure, rule 52(a), 28 U.S.C.A. 
following __ section 723c.—Kuhn v. | 
Princess Lida of Thurn & Taxis, 119 
F.2d 704. ee 
C.C.A.Pa. Where no error appeared 
in the district court’s findings, they — 
were to be given full effect on appeal. 
Federal Rules of Civil Procedure, rule 
52(a), 28 U.S.C.A. following section 
723e.—Commonwealth Trust Co. ofnem 
Pittsburgh v. Reconstruction Finance 
Corporation, 120 F.2d 254. Pee 
In action by trustee in bankruptcy to 
recover iron pledged by bankrupt, a . 
justifiable finding of district court that 
no actual intent to defraud existed 
was conclusive on appeal. 39 P.S.Pa. § me 
357.—Commonwealth Trust Co. of Pitts- 
burgh v. Reconstruction Finance Corpo- — 
ration, 120 F.2d 254. ea) 
C.C.A.Pa. On review of trial court’s — 
action in refusing plaintiff’s motion for _ 
new trial, the Circuit Court of Appeals, 
because of jury’s verdict for defendant, 7 
was bound to take the facts as well as 
all reasonable inferences to be drawn 
therefrom in the light most favorable — 
to the defendant.—Hadley v. Baltimore — 
& O. R. Co., 120 F.2d 993. aa 
C.C.A.Pa. On appeal from judgment 
sustaining motion to dismiss ¢ , 
plaint, the Circuit Court of Appeals — 
must take the facts from the complaint. 
—Wilcox y. City of. Pittsburgh, 121 F. 
2d 835. a 
C.C.A.Pa. A wide range of discretion 
rests with trial court in granting or 
refusing new trial, and it is only for 
abuse of discretion in refusing new tri- _ 
al that ‘appellate court will reverse. 
Federal Rules of Civil Procedure, rule 
61, 28 U.S.C.A. following section 723c. 4 
—Beck vy. Wings Field, Inc., 122 F.2d 
114, reversing 35 F.Supp. $53. 


C.C.A.Puerto Rico. The determina- OM 
tion by the Supreme Court of Puerto 
Rico that the Public Service Act of F 
Puerto Rico conferred on the Public — 
Service Commission jurisdiction to is- 
sue order requiring railroad company ~ 
to construct a spur or side track along — 
main line of railroad at an indicated 
place near petitioner’s property was 
not inescapably wrong and would not : 
be disturbed. Public Service Act of 
Puerto Rico, § 24.—Municipality of — 
Guayanilla vy. Public Service Commis- 
sion of Puerto Rico, 116 F.2d 15 


Where both the District Court of m4 
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San Juan and the Supreme Court of 
Puerto Rico held that evidence before 
Public Service Commission was suffi- 
cient to sustain finding of fact on | 
which order requiring railroad to con- 
struct spur was based, there was no 
occasion for Circuit Court of Appeals 

to review the evidence in detail.—Mu- — 
nicipality of Guayanilla yv. Public — 

ih CAGE ac of Puerto Rico, 116 


C.C.A.Puerto Rico. Where District 
Court’s decree in receivership proceed- 
ing adjudicated specific amounts of 
mortgage debts due to mortgagee bank 
and adjudicated tax priorities asserted 
by government of Puerto Rico, and 
provided that matters not disposed of 
were reserved for further adjudication, 
that a party might subsequently apply 
for further relief in such matters, and 
that for purpose of any further order 
the term of court should be continued, 
the District Court’s interpretation of 
the decree as not extending the term 
of court for purpose of retaining ju- 
risdiction to modify the decree in re- 
spect to matters finally determined 
therein, was accepted by the Circuit ® 
Court of Appeals.—People of Puerto 
Rico v. Bank of Nova Scotia, 116 F.2d 
379. 
C.C.A.8.C. An appellate court will 


not review the action of a federal dis- 
trict court in granting or denying a 
motion for new trial for error of fact. 
—Barnes v. South Carolina Public Sery- 
ice Authority, 120 F.2d 439, affirming 
In re South Carolina Public Service 
Authority, 37 F.Supp. 28. 

€.C.A.S.C. Under federal rule govern- 
ing jury-waived cases, Circuit Court of 
Appeals will not disturb findings of 
fact of trial court, unless they are 
clearly against weight of evidence. 
‘Federal Rules of Civil Procedure, rule 
52(a), 28 U.S.C.A. following section 
723¢c,—U. S. v. Still, 120 F.2d 876. 
Requirement of Federal Rules that 
findings of fact by trial judge be ac- 
cepted on appeal unless clearly wrong 
is only the recognition of a rule long 
followed by appellate courts in review- 
ing equity cases. Federal Rules of 
‘ivil Procedure, rule 52(a), 28 U.S.C.A. 
following section 723c.—U. S. v. Still, 
120 F.2d 876. 

C.C.A.Tex. On appeal, District 
urt’s finding of fact supported by 
substantial evidence was required to be 
upheld by Circuit Court of Appeals. 
Federal Rules of Civil Procedure, rule 
: U.S.C.A. following section 723c. 
—Keystone Motor Freight Lines v. 
rannon-Signaigo Cigar Co., 115 F.2d 
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C.C.A.Tex. The Circuit Court of Ap- 
als would not presume that the Su- 
eme Court of Texas would place upon 


stitutions. 
—Norton y. Cass County, 115 F.2d 884. 
©.C.A.Tex. Where court offered to 
dismiss action and allow an appeal or 
o transfer case and make it an inter- 
ention in prior equity case, and plain- 
tiff elected to come into the equity 
case, failure to reserve exceptions and 
to appeal from judgment in the ac- 
“waived” any errors therein, and 
uintiff became bound by election to 
iccept judgment allowing intervention. 
—Women’s Catholig Order of Foresters 
City of Ennis, 116 F.2d 270. 
©.A.Tex. The Circuit Court of Ap- 
eals would assume that jurors under 
eir oath disregarded remarks made by 
e district judge when he admitted cer- 
lin motion pictures in evidence, as 
hey were requested to do by the 
istrict judge—Maryland Casualty Co. 
oker, 118 F.2d 43. 
C.A.Tex. Credibility of witnesses 
d weight to be given to their testi- 
mony were questions exclusively for 
e jury, and the Circuit Court of Ap- 
als would not inquire into or meas- 
ure the weight of conflicting evidence. 
Werguson y. U. S., 119 F.2d 582. 
©.C.A.Tex. The Circuit Court of 
', Appeais assumed that stenographer 
who reported trial was duly appointed 
vhere no point was made as to status 
of stenographer in argument of case. 
Federal Rules of Civil Procedure, rule 
~80(a, b), 28 U.S.C.A. following section 
-723¢e.—Middleton v. Hartford Accident 
‘& Indemnity Co., 119 F.2d 721. 


_ ©.C.A.Utah. Where examination of 
District Court’s judgment and decision 
of the Circuit Court of Appeals on a 
former appeal showed that, though 
- eontroversy between insured’s admin- 
y -istrator and beneficiary was drawn in 
issue in an action involving right to 
- proceeds of life policy, District Court 
reserved the question and did not de- 
cide the issues between the administra- 
tor and beneficiary, those issues were 
resented for decision by the Circuit 
ourt of Appeals on appeal from judg- 
ment rendered on retrial of the case 
pursuant to remand.—Zolintakis v. Or- 
fanos, 119 F.2d 571. 
€.0.A.,Va. In action to enjoin copy- 
right infringement and to recover stat- 
-utory damages for alleged infringe- 
~~ ment, wherein complaint was dismissed 
« after trial on merits, finding that de- 
fendant was not entitled to allowance 
‘ of attorney’s fees would not be dis- 
— turbed. Copyright Act, 17 U.S.C.A. § 1 
et seq.—Deward & Rich v. Bristol Sav- 
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orporation, 120 F.2 
affirming 34 F.Supp. 345. wh 

C.C.A.Wash. Where opinion of spe- 
cial master took the form of a criti- 
cism of various methods and reasoning 
of tax commission in reaching its con- 
clusion as to value of interstate rail- 
road’s operating property within state, 
and a substitution by master of his 
own methods, reasoning, and conclu- 
sions based upon the same admitted 
facts, appellate court was not bound 
by master’s findings which were mere- 
ly a series of inferences predicated 
upon admitted facts resulting in_ulti- 
mate conclusions as to value. Rules 
of Civil Procedure for District Courts, 
Tule 53(e) (2), 28 U.S.C.A. following 
section 723c.—Adams County v. North- 
ern Pac. Ry. Co., 115 F.2d 768. 

On appeal from decree enjoining 
counties from collecting taxes upon 
interstate railroad’s operating property 
within Washington, while railroad may 
utilize findings of special master in 
railroad’s favor for purpose of argu- 
ment, railroad must nevertheless fail 
unless it can overcome presumption of 
correctness of value as determined by 
tax commission, and copvince the ap- 
pellate court that assessment was il- 
legal or so grossly excessive as to 
amount to constructive ffaud, Rem. 
Rev.Stat.Wash. §§ 11156-11171, 11156 
—1l1 to 11156—-20, 11301-11308; Const. 
Wash. Amend. 14.—Adams County v. 
Northern Pac. Ry. Co., 115 F.2d 768. 

C.C.A.W.Va. An appellate court will 
not disturb the findings of a special 
master confirmed by a district judge 
upon a disputed question of fact unless 
a very plain mistake has been made.— 
Beckley Nat. Bank v. Boone, 115 F.2d 
513, reversing Boone v. Equitable 
Holding Co., 32 F.Supp. 896. 

The findings of a special master, as 
approved by district judge, though en- 
titled to weight, are persuasive only 
and not controlling. Rules of Civil 
Procedure for District Courts, rule 52 
(a), 28 US.C.A. following section 723c. 
Beckley Nat. Bank v. Boone, 115 F.2d 


513, reversing Boone v. Hquitable 
Holding Co., 32 F.Supp. 896. 
C.C.A.W.Va. Where questions in- 


volved in an action under the Tucker 
Act were pure questions of fact, and 
an examination of the record convinced 
the Circuit Court of Appeals that they 
were correctly decided by the court be- 
low, the judgment appealed from 
would be affirmed. Tucker Act, 28 U.S. 
C.A. § 41(20).—U. 8S. v. Cherry River 
Boom & Lumber Co., 118 F.2d 562, 
afirming Cherry River Boom & Lum- 
ber Co. v. U. S., 37 F.Supp. 887. 

C.C.A.Wis. On fraternal benefit socie- 
ty’s appeal from judgment for bene- 
ficiary in action on insurance certifi- 
eate, where society asserted error, 
among other things, in the denial of 
its motion for a directed verdict, the 
beneficiary was entitled to the view of 
the conflicting evidence most favorable 
to her position that insured’s death 
was caused by external, violent, and 
accidental means within certificate.— 
Altmayer v. Travelers Protective Ass’n 
of America, 119 F.2d 1005. 

Onefraternal benefit society’s appeal 
from judgment for beneficiary in action 
on insurance certificate, where society 
asserted error, among other things, in 
the denial of its motion for a directed 
verdict, though beneficiary was entitled 
to any proper inference to be drawn 
from evidentiary facts, one legal infer- 
ence or one presutcption could not be 
based on another.—Altmayer y. Travel- 
ers Protective Ass’n of America, 119 F. 
2d 1005. 

C.C.A.Wyo. Where it cannot be said 
that finding was clearly erroneous, 
due regard being given to trial court’s 
opportunity to judge of the credibility 
of witnesses and weight to be given 
their testimony, finding must stand on 
appeal. Federal Rules of Civil Pro- 
cedure, rule 52(a), 28 U.S.C.A, follow- 
ing section 723.—Thermopolis North- 
vices Hlectric Co. v. Ireland, 119 F.2d 

D.C.Pa. In action for injuries from 
automobile collision, cross-examination 
of plaintiff, in attacking plaintiff’s 
medical bills, bringing to attention of 


d 


388 F.Supp. 10. ‘ ; : 
In action for injuries from automo- 
bile collision, question asked plaintiff’s 
witness on cross-examination, though 
not ‘completed nor answered, which 
brought to jury’s attention that plain- 


tiff’s insurance company had deter- 
mined that plaintiff was at fault and 
had paid efendant’s claim against 


plaintiff, constituted prejudicial error, 
necessitating a new trial—Meek v. 
Miller, 38 F.Supp. 10. 

App.D.C. A trial judge’s fact find- 
ings must not be set aside by appellate 
court, unless clearly erroneous. Rules 
of Civil Procedure for District Courts. 
rule 52(a), 28 U.S.C.A. following sec- 
tion 723¢c.—Consolidated Realty Corpo- 
ration v. Dunlop, 114 F.2d 16. 

App.D.C. On defendant’s appeal 
from judgment for plaintiff in deter- 
mining whether there was substantial 
evidence to support findings in plain- 
tiff’s favor, federal appellate court was 
bound to take as true all facts which 
plaintiff’s evidence tended to establish 
and to draw in plaintiff’s favor all in- 
ferences fairly deducible- from such 
facts—U. S. v. Ingalls, 114 F.2d 839. 

App.D.C. On appeal from order re- 
fusing to dismiss complaint in libel and 
slander suit against United States 
marshal on ground that any statements 
made by him were privileged, questions 
as to whether statements complained 
of were made concerning complainants 
or whether they were defamatory would 
not be considered, since motion to dis- 
miss raised only the question of priy- 
ileged statements.—Colpoys vy. Gates, 
118 F.2d 16. 


App.D.C. In distiller’s suit against 
Secretary of Agriculture for recovery 
of contributions made to parity pay- 
ment fund under marketing agreement 
for distilled spirits industry, wherein 
successor Secretary was substituted on 
appeal as a party in hig official capaci- 
ty, propriety of substitution in so far 
as suit was originally filed against 
predecessor Secretary as an individual, 
would not be passed upon, where case 
was controlled by the point that pred- 
ecessor Secretary was acting only in 
his official capacity in receiving the con- 
tributions. Agricultural Adjustment 
Act, § 1 et seq., 48 Stat. 32.—Stitzel- 
Weller Distillery v. Wickard, 118 F.2d 
19, affirming Stitzell Weller Distillery 
v. Wallace, 30 F.Supp. 1010. 


Ky. In action for injuries from elec- 
tric shock caused by contact with plain- 
tiff’s radio aerial wire, alleged to have 
broken and fallen on uninsulated elec- 
trie power wires negligently strung 
under such aerial wire by defendant 
corporation, Court of Appeals cannot 
accept plaintiff's testimony, based on 
speculation and guesswork, as to how 
aerial wire came in contact with power 
line, on appeal from judgment on ver- 
dict for plaintiff—Jackson Purchase 
Rural Wlectric Co-op Corporation y. 
Burns, 146 S.W.2d 340, 285 Ky. 61. 
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_ U.S.Ark. Where a party moves for 
judgment notwithstanding the verdict 
and for new trial in the alternative, if 
the trial judge denies judgment not- 
withstanding the verdict and also de- 
nies a new trial, judgment on the ver- 
dict stands, and losing party may ap- 
peal from judgment entered thereon, 
assigning as error both refusal of 
judgment notwithstanding the verdict 
and errors of law in the trial, where- 
upon the appellate court may reverse 
the judgment and itself enter judg- 
ment notwithstanding the verdict, or 
may reverse and remand for a_ new 
trial for errors of law. Federal Rules 
of Civil Procedure, rule Pe 28 U.S. 
C.A, following section 723¢—Montgom- 
ery Ward & Co. v. Duncan, 61 S.Ct. 
189, 311 U.S, 248, 85 L.Wd. —, modi- 
fying Duncan y, Montgomery Ward & 
Co., 108 F.2d 848, reversing 27 F.Supp. 
4, certiorari granted Montgomery Ward 
& Co. v. Duncan, 60 S.Ct. 809, 309 U.S. 
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dinarily be reviewable and only action 
in entering judgment would be ground 
of appeal, whereupon if the judgment 
is reversed, the case, on remand, would 
be governed by the trial judge’s award 
of new trial. Federal Rules of Civil 
Procedure, rule 50(b), 28 U.S.C.A. fol- 
lowing section 723c.—Montgomery 
Ward & Co. v. Duncan, 61 S.Ct. 189, 
311 U.S. 243, 85 L.Ed. —, modifying 
Duncan v. Montgomery Ward & Co., 
108 F.2d 848, reversing 27 F.Supp. 4, 
certiorari granted Montgomery Ward 
& Co. v. Duncan, 60 S.Ct. 809, 309 U.S. 
650, 84 L.Ed. 1001, motion denied 60 
na 1078, 310 U.S. 612, 84 L.Ed. 

Where defendant moved for judg- 
ment notwithstanding verdict for plain- 
tiff, and in the alternative for new 
trial, and motion for judgment was 
granted, without a ruling in the alter- 
native, but judgment was reversed by 
the Circuit Court of Appeals, cause 
should have been remanded to the Dis- 
trict Court to hear and rule on motion 
for new trial. Federal Rules of Civil 
Procedure, rule 50(b), 28 U.S.C.A. fol- 
lowing section 723¢e,—Montgomery 
Ward & Co. v. Duncan, 61 S.Ct. 189, 
311 U.S. 248, 85 L.Ed. —, modifying 
Duncan vy. Montgomery Ward & Co., 
108 F.2d 848, reversing 27 F.Supp. 4, 
certiorari granted Montgomery Ward & 
Co. v. Duncan, 60 S.Ct. 809, 309 U.S. 
650, 84 L.Ed. 1001, motion denied 60 
ae 1073, 310 U.S. 612, 84 L.Ed. 


U.S.Ohio Where judgment of federal 
District Court dismissing action for 
occupational disease of silicosis, on 
ground that petition failed to state 
cause of action cognizable under Ohio 
law against an employer complying 
with Workmen’s Compensation Act, 
was correct when rendered, but Ohio 
Supreme Court thereafter reversed for- 
mer decisions and declared such occu- 
pational diseases compensable under 
Ohio common law, federal appellate 
court was required to apply the inter- 
vening and conflicting state law, and 
to reverse District Court’s judgment. 
Gen.Code Ohio, § 1465-70; Const.Qhio, 
art. 2, § 35, 28 U.S.C,A. § 725.—Van- 
denbark vy. Owens-Illinois Glass Co., 
61 S.Ct. 347, reversing 110 F.2d 310, 
eertiorari granted 61 S.Ct. 68. 

Generally, a federal appellate court 
inquires only whether a judgment when 
rendered was erroneous, but if subse- 
quent to the judgment, and before the 
decision of the appellate court, a state 
law intervenes and positively changes 
the rule which governs, the state law 
must be obeyed or its obligation de- 
nied. 28 U.S.C.A. § 725.—Vandenbark 
v. Owens-Illinois Glass Co., 61 S.Ct. 
347, reversing 110 F.2d 310, certiorari 
granted 61 S.Ct. 68. 

Federal nisi prius and appellate tri- 
bunals alike should conform their or- 
ders to state law as of the time of the 
entry, and hence intervening and con- 
flicting state decisions will cause re- 
versal of lower court’s judgments 
which were correct when entered. 28 
U.S.C.A. § 725.—Vandenbark v. Owens- 
Illinois Glass Co., 61 S.Ct. 347, revers- 
ing ee F.2d 310, certiorari granted 61 
S.Ct. 68. 

U.S.Pa. Under’ statute authorizing 
an appeal to Circuit Court of Appeals 
from interlocutory order or decree 
granting injunction, the power of Cir- 
cuit Court of Appeals is not limited to 
mere consideration of and action upon 
the order appealed from, but if in- 
superable objection to maintaining bill 
clearly appears, it may be dismissed 
and litigation terminated. _Jud.Code, 
§§ 128, 129, 28 U.S.C.A. §§ 225, 227— 


Deckert vy. Independence Shares Cor- 
poration. 61 S.Ct. 229, 311 U.S. 282, 
85 L.Ed. —, reversing Independence 


Shares Corporation v. Deckert, 108 F. 


S).0 


enjoining enforcement of an order of 
Texas Railroad Commission would not 
arise if there was no warrant in state 
law for the commission’s assumption 
of authority, the decree was reversed 
and cause remanded to District Court 
with directions to retain the bill pend- 
ing a determination of proceedings, to 
be brought with reasonable prompt- 
ness, in state court for determination 
of the commission’s authority. Ver- 
non’s Ann.Ciy.St.Tex. arts, 6445, 6453, 
6476; Jud.Code §§ 238, 266, as amend- 


.ed, 28 U.S.C.A. §§ 345, 380.—Railroad 


Commission of Texas vy. Pullman Co., 
61 S.Ct. 643, reversing Pullman Co. v. 
Railroad Commission of Texas, 33 F. 


Supp. 675. 
C.C.A.3. Circuit Court of Appeals 
could enter a supplemental decree 


where supplemented decree was entered 
at same term of court.—Republic Steel 
Corporation y. National Labor Rela- 
tions Board, 114 F.2d 820, supplement- 


ing 107 F.2d 472, 


C.C.A.9. The Circuit Court of Ap- 
peals may act sua sponte on behalf of 
a person who is deprived of a right 
and is not served with process and 
does not appear.—National Labor Re- 
lations Board v. Sterling Hlectric Mo- 
tors, 114 F.2d 738, setting aside 112 
F.2d 63. 

C.C.A.Ala. Where it is brought to 
attention of appellate court on appeal 
of second judgment that first judg- 
ment which was urged as ‘res judi- 
cata” has been reversed, the second 
judgment will be reversed, especially 
where court to which second judgment 
is appealed is court that reversed the 
first judgment and, more especially, 
where the two suits were tried and the 
two judgments entered in the same 
court in causes proceeding pari passu, 
and the appeals were heard and sub- 
mitted in same appellate court at same 
eeany itaken, v. Coleman, 115 F.2d 

C.C.A.Ariz. If occurrences which 
allegedly happened after trial and judg- 
ment of Distriet Court, and which oc- 
currences were relied upon in appel- 
lant’s motion to have case remanded 
tg allow a supplementary complaint 
to be filed, were sufficient for a sup- 
plementary complaint, it was no ob- 
jection to motion that judgment had 
been entered and an appeal taken.— 
py baa Pac. Co. v. Conway, 115 F.2d 


Where plaintiff appealed from judg- 
ment dismissing action because plead- 
ings did not present a justiciable con- 
troversy within jurisdiction of federal 
courts when case was tried, plaintiff's 
motion to remand case to permit filing 
of supplemental complaint showing~=the 
commission of certain acts by defend- 
ant after dismissal of case would be 
denied where facts sought to be set 
forth in proposed supplemental com- 
plaint would authorize no different re- 
lief from that sought in complaint, and 
District Court’s judgment dismissing 
ease did not prevent a new action by 
plaintiff based upon subsequent acts of 
defendant. Jud.Code § 274d, 28 U.S. 
C.A. § 400.—Southern Pac. Co. v. Con- 
way, 115 F.2d 746. 

C.C.A.Ark. On appeal from judg- 
ment in favor of plaintiff suing rail- 
road for injuries sustained when truck 


in which plaintiff was riding was 
struck by train at Arkansas grade 
erossing, Circuit Court of Appeals 


must notice railroad crossing accident 
cases handed down by Arkansas Su- 
preme Court since trial of case in fed- 
eral district court.—Missouri Pac. R. 
Co: vy. Baldwin, 117 F.2d. 510. 
C.C.A.Cal. Where no argument was 
made concerning whether Circuit Court 
of Appeals had power to direct ap- 
raisal of various properties involved 
n corporate reorganization proceed- 
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ous properties was necess Ac 
plete determination concerning fair: 
of any reorganization plan would 
ly express opinion that an appra 
should be made and direct the ma 
of precise finding as to values. B: 
Act) § 7B; IL U.S: CA 8207s 
Consolidated Rock Products Co., 11 
F.2d 102. rie A ase 
C.C.A.Cal. After decision by the 
cuit Court of Appeals the only s 
that District Court can take is to obe 
mandate of Circuit Court of Appea 
at least so far as the decision of th 
Circuit Court of Appeals extends.— 
Rogers v. Consolidated Rock Prod 
Co., 114 F.2d 108. Bi 
C.C.A.Cal. In action for allege 


judgment of District ot s 
tle issue of infringement in plainti 
favor, but such issue was properly be- 
fore District Court at trial of case on 
remand.—Dezendorf v. Twentiet 
tury-Fox Film Corporation, 1 
561, affirming 32 F.Supp. 359. — 

C.C.A.Cal. Where action for 
ages for plaintiffs’ lost profits cau 
by a preliminary injunction granted 
patent infringement action was trie 
on the facts without a jury, and com 
putation of lost profits involved man 
factors of accounting over two peri 
of many months, the District C 
should have found the facts spec 
and where the court, instead of | 
that, adopted a master’s report an 
dered it to stand as the court’s fin 
and conclusions, judgment awar 
Plaintiffs was vacated and caus 
remanded with instructions to 
findings as required by federal 
and to enter the proper judg 
Federal Rules of Civil Procedure, 


subsequent appeal where it was 
ousl incorrect.—Hammond-Kno: 
v. U. S., 121 F.2a 192. 

C.C.A.Del. Where it appeared fro: 
motion to quash appeal from ( 
ment dismissing complaint in dec 
tory judgment action, and accom 1 
ing affidavit and exhibit filed in 
Circuit Court of Appeals, that ap 
lants had filed injunction suit in fe 
eral court in New York and it Bios 
peared from examination of complaint 
that an adjudication of New York sui 
might require adjudication of an is- 
sue in the ease before Circuit Cour 
of Appeals, case was reversed and r 
manded to District Court with le 4 
to receive evidence on behalf of parties 
relating to New York action to the en 
that District Court in exercise of i 
discretion might determine whether 
amended complaint should be dismissed 
or declaratory judgment given. Ju 
Code § 274d, 28 U.S.C.A. § 400. 
Samuel Goldwyn, Inc., v. United Artists 
Corporation, 113 F.2d 703. , aa 

C.C.A.Ill. Where there was no dis- _ 
pute about the facts, the Circuit Court 
of Appeals would, on reversing the dis- 
trict court’s judgment, remand the 
cause with directions to the District 
Court to restate its conclusions of law 
as required by the opinion of the Cir- 
cuit Court of Appeals and enter judg- 
ment in conformity therewith.—U. S. y. 
Ryerson, 114 F.2d 150, reversing Ryer- 
son v. U. S., 28 F.Supp. 265. 

C.C.A.1ll. The liability of city board 
of education for railway company’s pro 
rata share of tax funds available for 
yayment of anticipation tax warrants 
hecause of board’s diversion of money oe 
due such company by paying warrants — 
in numerical order is a personal lia- 
bility of board as a corporate entity 
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and does not involve, except as basis 
‘of for calculation, face amount of war- 


\ 
5 
* 


Re rants, which are mere assignments of 
tax funds and payable out of them 
only, so that District Court did not 

transcend limitations of mandate of 

: Circuit Court of Appeals that board 
4 pay company its pro rata share of such 
fr funds by excluding warrants credited 
: on taxes in fixing basis for computation 
o). of such share.—Norfolk & W. Ry. Co. v. 

yy - Board of Education of City of Chicago, 
114 F.2d 859. 

, Under decision of Circuit Court of 
i. Appeals that railway company was en- 
>) ‘titled to its pro rata share of tax 

~~ ~money available for payment of antici- 

a pation tax warrants by city board of 

- edueation, such company is entitled to 
recover amount of such share, with 
interest, from board, though court did 

not discuss interest in its opinion,— 

: Norfolk & W. Ry. Co. v. Board of 
SS ee of City of Chicago, 114 F.2d 
oe C.C.A.Ill. In action by lamp manu- 
_ facturer for accounting of profits and 
damages for unfair competition and 

infringement of its trade-mark ‘Alad- 

_ din’, where a reference to master re- 

- gulted in findings and conclusions rec- 
ommending recovery of profits and 
damages, which were disapproved by 
district court, and Circuit Court of 

_ Appeals determined that district court 

erred in disapproving allowance of 
profits and damages, Circuit Court of 

Appeals, to avoid unnecessary pro- 

— longation of the litigation, would di- 

rect that master’s report be approved 


in an amount determined by Circuit 
Court of Appeals to be reasonable un- 
der the rules.—Aladdin Mfg. Co. v. 
_ Mantle Lamp Co. of America, 116 F. 


2d 708. 

C.C.A.Il]l. Where the District Court 
accompanied its order denying leave to 
file a petition to set aside, vacate, and 
reopen an interlocutory decree which 
‘ had been affirmed by the Circuit Court 
of Appeals with a written opinion in 
which it set forth the pertinent facts 
at length and decided every question 
presented on appeal from order in ac- 
cordance with the views of the Cir- 
cuit Court of Appeals, the order was 
_ affirmed.—Guthard v. Sanitary District 
of Chicago, 118 F.2d 899, affirming 
-- Activated Sludge v. Sanitary Dist. of 
_ Chicago, 33 F.Supp. 692, certiorari de- 
nied Sanitary Dist. of Chicago v. Gut- 
hard, 61 S.Ct. 1102. 

C.C.A.Ill. The validity of ordinance 
requiring delivery of milk in standard 
milk bottles would be determined as of 
the time of trial rather than as of time 
of enactment, and any declaration of 
public policy of the state in the inter- 
im between judgment of the lower 
court and appeal would be recognized 
by the Circuit Court of Appeals.—Tield- 
i) erest Dairies v. City of Chicago, 122 F. 
2d 132, reversing 35 F.Supp. 451. 

©.C.A.Ind. Where defendant moves 
for a directed verdict, or, in the alter- 
native, for a new trial, and the motion 
for new trial raises questions not raised 
by the motion for directed verdict, the 
Circuit Court of Appeals on reversing 
: judgment erroneously entered on a di- 
/ rected verdict for defendant will not 


merely order that jury’s verdict for 
plaintiff be reinstated but will also 
, direct that trial court pass on the al- 
ternative motion for new trial. Rules 

of Civil Procedure for District Courts, 
i: rule 50(b), 28 U.S.C.A. following sec- 
; you 723c.—Vearn v. Crane, 114 F.2d 

C.C.A.Ind. Where liability, in cross- 
ing accident case, may have been 
grounded on _ statutory signals and 

n flasher light violations by railroad, 

court upon reversing judgment for 

4 want of liability upon another ground 
would remand the cause for further 
proceedings in conformity with opin- 
jon.—Adams v. Pennsylvania R. Co., 
117 F.2d 649. 

C.C.A.Md. Where lower court’s or- 
der granting motion to dismiss action 
beeause complaint failed to state claim 
upon which relief could be granted 
was reversed and motion to dismiss 
was overruled, plaintiff was to be giv- 
en leave to amend his complaint al- 
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though there had been no showing 


that the trial judge abused his ex- 
ercise of. discretion in refusing to 
grant leave to’'amend upon dismissing 
plaintiff's claim for insufficiency. 
Federal Rules of Civil Procedure, rule 
15(a), 28 U.S.C.A. following section 
723c,—Tahir-Hrk v. Glenn UL. Martin 
Co., 116 F.2d 865, reversing 32 F. 
Suvp. 722, 

C.C.A.Mich. Where jury was waived 
and district judge tried case upon 
stipulation of facts without interyen- 
tion of jury, and trial court erred in 
limiting plaintiff's recovery, the Cir- 
cuit Court of Appeals was at liberty 
to direct entry of judgment for plain- 
tiff for amount plaintiff was entitled 
to recover, with interest from date of 
entry of erroneous judgment by the 
trial court.—Marshall v. Equitable 
Life Assur. Soc., 116 F.2d 901. 

C.C.A.Mich. Before prejudicial error 
regarding interest may be cured by re- 
mittitur, there must be mathematical 
basis in the record by which the re- 
duction may be. computed or at least 
closely approximated.—Grand Trunk 
Western R. Co. v. H. W. Nelson Co., 
118 F.2d 252, denying rehearing 116 
F.2d 823. 

In railroad construction contractor’s 
action against railroad for damages due 
to delay in performance of contract, 
prejudicial error in giving peremptory 
charge to award interest could not be 
cured by permitting a remittitur where 
there was no basis in the record by 
which court could even approximately 
determine what part of verdict was 
composed of interest—Grand Trunk 
Western R. Co. v. H. W. Nelson Co. 
118 F.2d 252, denying rehearing 116 
F.2d 823. 


C.C.A.Miss. Under war risk policy 
providing that total permanent disabil- 
ity benefits might relate back to a date 
not exceeding six months prior to re- 
ceipt of due proof of disability, it was 
error to award disability benefit pay- 
ments from date of disability found by 
jury, but where point was not made in 
lower court, and it was stipulated that 
claim was filed with Veterans’ Adminis- 
tration on a later date, cause would not 
be sent back for trial on that issue, but 
judgment would be corrected so that 
monthly benefit payments would be 
awarded beginning six months before 
date of filing claim.—U. S. vy. Robins, 
DLT 2d AA. 


C.C,A.Miss. Although answer admit- 
ted diversity of citizenship and exist- 
ence of requisite jurisdictional amount, 
parties would be permitted on remand- 
ment of cause to amend pleadings so 
as to present jurisdictional issue 
sought to be presented on rehearing.— 
Hales v. City of Gulfport, 120 F.2d 


C.C.A.Mo. A decision of Circuit 
Court of Appeals on affirmance of dis- 
trict court’s judgment, granting pre- 
liminary injunction against further 
prosecution of action against insurance 
company to set aside reduction of 
amount of life insurance policy and 
reinstate it as originally written on 
ground that previous decree dismissing 
bill was res judicata of all issues, is 
law of case on appeal from subsequent 
final decree granting permanent in- 
junction.—Toucey v. New York Life 
Ins; -Co., 12) B.2d) 927, 

C.C.A.Mo. In  insured’s actions on 
fire policies where insurers claimed 
that fire did not occur in building de- 
scribed in policies, exhibits consisting 
of expired policies issued by other 
companies on property and correspond- 
ence concerning such policies were not 
admissible to aid trial court in con- 
struing policies in suit, where there 
Was no evidence that insurers, when 
policies were issued, relied upon in- 
formation disclosed by exhibits, and 
admission of exhibits was prejudicial 
against insured where exhibits were 
given undue emphasis before jury. 
Jud.Code § 269, 28 US.C.A. § 391; 
Rules of Civil Procedure for District 
Courts, rule 61, 28 U.S.C.A. following 
section 723c.—University City v. Home 
Fire & Marine Ins. Co., 114 F.2d 288. 

The court rule concerning harmless 


; \ Tha ®t Ne \ x 
error is intended for guidance of Dis- 
trict Courts, but rule should be heed- 


ed by appellate courts to make it ef- 


fective. Rules of Civil Procedure for 
District Courts, rule 61, 28 U.S.C.A. 
following section 723¢e.—University 
City _v. Home Fire & Marine Ins. Co., 
114 F.2d 288. 

Neither the statute nor the court rule 
concerning harmless error was intended 
to deprive a litigant of a substantial 
right in the trial of a civil or criminal 
case, and whether a “substantial right” 
is invaded by admission of irrelevant 
and incompetent evidence depends upo 
circumstances. Jud.Code § 269, 28 U.S. 
C.A. § 391: Rules of Civil Procedure 
for District Courts, rule 61, 28 U.S.C,A. 
following section 723¢c.—University City 
v. Home Fire & Marine Ins. Co., 114 
F.2d 288. 

C.C.A.Mo. Where, on prior trial of 
actions against insurance company for 
injuries sustained by insurance pros- 


‘pects while riding in automobile as 


guests of soliciting and _ collecting 
agent, negligence of the agent was 
established, determination that the 
agent was negligent became ‘‘law of the 
case” on remand for new trial confined 
to issue of alleged liability of insurance 
company.—Gosney v. Metropolitan Life 
Ins. Co., 114 F.2d 649 

C.C.A.Mo. The direction on review of 
order disallowing attorney’s fee and on 
remand of case, that district court 
await outcome of case then pending in 
Missouri probate court before determin- 
ing proper allowance for fee of attorney 
of remainderman suing to quiet title to 
interest in trust property did not de- 
prive attorney of right to allowance of 
fee against the other remaindermen 
whose interests in trust property were 
preserved to them as result of services 
of attorney, where state court reached 
same conclusion as federal court as to 
the interests of the other remainder- 
men. Federal Rules of Civil Procedure, 
rule 15, 28 U.S.C.A. following section 
723c.—Viske v. Wallace, 117 F.2d 149. 

C.C.A.Mo. Where for lack of di- 
versity of citizenship, District Court did 
not have jurisdiction of action on be- 
half of bondholders of a levee district 
corporation, a final judgment for de- 
fendants upon pleadings would be 
modified to be without prejudice to an- 
other action, as bondholders might 
elect. in a court of competent jurisdic- 
tion and, as so modified, affirmed. Mo. 
St.Ann. §§ 10902 to 10957, pp. 3592 to 
3633.—Johnson v. Riverland Levee 
Dist prt vine. 2d ALL: 

C.C.A.Mo. Where judgment against 
labor union under the Sherman Anti- 
Trust Act was reversed for want of ju- 
risdiction but findings of fact were 
supported by substantial evidence and 
plaintiff was entitled to relief if trial 
court had jurisdiction, mandate would 
be withheld for 90 days to permit 
plaintiff to apply for a writ of certio- 
rari. and until final determination if 
certiorari should be granted, Sherman 
Anti-Trust Act § 1, 15 U.S.C.A, § 1; 
Clayton Act § 20, 29 U.S.C.A. § 52; 
Norris-LaGuardia Act, 29 U.S.C.A. §§ 
101-115.—International Ladies’ Gar- 
ment Workers’ Union y. Donnelly Gar- 
ment Co., 119 F.2d 892, modified 121 
F.2d 561. 

C.C.A.Mo. Where judgment against 
labor union under the Sherman Anti- 
Trust Act was reversed for want of 
jurisdiction, amendment of complaint to 
show jurisdiction based on diversity of 
citizenship could not be allowed by the 
Circuit Court of Appeals, nor could that 
court direct or instruct the court be- 
low with respect to exercise of its dis- 
cretion in granting or denying leave 
to make such an amendment. Jud.Code, 
§ 274c, 28 U.S.C.A. 399; Sherman 
Anti-Trust Act, 15 U.S.C.A. §§ 1-7, 15 
note; Federal Rules of Civil Procedure, 
rule 15, 28 U.S.C.A. following section 
723c.—International Ladies’ Garment 
Workers’ Union y, Donnelly Garment 
wast 121 F.2d 561, modifying 119 F.2d 
The statute permitting an appellate 
court to allow an amendment when 
diversity of citizenship has been defec- 
tively alleged was not applicable to 
amendment of complaint to show ju- 
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- reversed for want of jurisdiction under 


_ 399.—International 


laden ; a 
‘under Sherman Anti-Trust Act was 


the act. Jud.Code, § 274c¢, 28 U.S.C.A. § 
J Ladies’ Garment 
Workers’ Union v. Donnelly Garment 
Co., 121 F.2d 561, modifying 119 F.2d 


Where judgment against labor union 
was reversed for want of jurisdiction 
under the Sherman Anti-Trust Act, case 
would be remanded and plaintiffs af- 
forded the opportunity to apply to the 
court below for leave to amend their 
complaint to show jurisdiction based 
on diversity of citizenship, but opinion 
of the Circuit Court of Appeals was not 
to be construed as finally determining 
any question affecting merits of litiga- 
tion and was to be construed as estab- 
lishing the “law of the case’’ only with 
respect to jurisdiction under the Sher- 
man Act. Jud.Code, § 274¢, 28 U.S.C.A. 
§ 399; Sherman Anti-Trust Act, 15 U. 
S.C.A. §§ 1-7, 15 note; Federal Rules 
of Civil Procedure, rule 15, 28 U.S.C.A. 
following section 723¢c.—International 
Ladies’ Garment Workers’ Union vy. 
Donnelly Garment Co., 121 F.2d 6561, 
modifying 119 F.2d 892. 

C.C.A.N.Y. In action to recover for 
breach of a contract of charter, entered 
into in London, between foreigners, 
the Circuit Court of Appeals, on re- 
versal of decree of District Court for 
error of law in relegating parties to 
arbitration in London, would remand 
cause to District Court with directions 
to exercise its discretion in regard to 
retention of jurisdiction, and, if it 
should determine to retain jurisdiction, 
to decide cause on merits.—The Wilia, 
113 F.2d 646, reversing 32 F.Supp. 247. 

C.C.A.N.Y. Where the District Court 
denied the defendant’s motion for a 
directed verdict at the close of the evi- 
dence, and, on appeal, the Circuit Court 
of Appeals reversed the judgment for 
the reason that plaintiff failed to make 
out a case, Circuit Court of Appeals 
would dismiss complaint under the 
Rule of Civil Procedure. Rules of Civil 
Procedure for District Courts, rule 50 
(b), 28 U.S.C.A. following section 723c. 
—Williams v. New Jersey-New York 
Transit Co., 113 F.2d 649. : 

C.C.A.N.Y. Where brakeman’s action 
brought under Federal Hmployers’ Lia- 
bility Act was submitted upon un- 
proved issues as well as upon theories 
of recovery as to which submission was 
justified, and the jury’s verdict for 
plaintiff was general, the judgment was 
required to be reversed because of im- 
possibility of determining whether jury 
found for the plaintiff upon an issue 
unsupported by the evidence. Federal 
Employers’ Liability Act, 45 U.S.C.A. 
§ 51 et seq.—Schilling v. Delaware & 
H. R. Corporation, 114 F.2d 69. 

C.C.A.N.Y. Where District Court er- 
roneously denied defendant’s motion for 
directed verdict, the reversal of judg- 
ment and remand of case was required 
to be made with direction to dismiss the 
complaint. Rules of Civil Procedure 
for District Courts, rule 50(b), 28 U. 
S.C.A. following section 723c.—Brennan 
v. Baltimore & O. R. Co., 115 F.2d 
555, reversing 33 F.Supp. 158, certio- 
rari denied 61 S.Ct. 614. 

C.C.A.N.Y. The Circuit Court of Ap- 
peals which, contrary to a holding 
of another Circuit Court of Appeals, 
determined that a combination which 
attempted to establish a monopoly in 
market for certain dress designs was 
unlawful had the discretion pending 
appeal in the Supreme Court, to stay 
its decree or refuse interlocutory re- 
lief based upon such _ decision.—Blue 
Gem Dresses. v. Fashion Originators 
Guild of America, 116 F.2d 142. 

C.C.A.N.Y. Where evidence errone- 
ously rejected was offered by vessel 
owner not merely to show extent of sea- 
man’s injuries, but to show nonexis- 
tence of any injury, judgment in favor 
of seaman would be reversed in its en- 
tirety and would not be upheld as to 
recovery ‘on count for maintenance and 
cure while permitting retrial only on 
issue of damages.—Ulm _ v. Moore-Mc- 
Cormack Lines, 117 F.2d 222, denying 
rehearing 115 F.2d 492. 


Uh 
: -N.Y. Where United States 
sought recovery of excessive payments 
made by Alien Property Custodian on 
ground that they had been induced by 
fraudulent misrepresentations and also 
that they resulted from a mistake of 
law, and verdict had been directed on 
theory of mistake of law, Circuit Court 
of Appeals would not direct the District 
Court to disallow interest allowed, since 
amount of interest depended on whether 
there had been fraud-and that issue had 
not been tried.—U. S. y. Rodiek, 120 F. 
a 760, denying rehearing 117 F.2d 
588. 

If amount of interest recoverable by 
United States in action to recover ex- 
cessive payments made by Alien Prop- 
erty Custodian was a matter of discre- 
tion based on considerations of fairness, 
the Circuit Court of Appeals could not 
direct district court to disallow interest 
allowed unless convinced that district 
court had abused its discretion.—U. S. 
v. Rodiek, 120 F.2d 760, denying Tre- 
hearing 117 F.2d 588. 

In action against alien’s executor to 
recover excessive payments made by 
Alien Property Custodian, where execu- 
tor had offered no proof of amount of 
alleged erroneous income taxes paid by 
alien, Circuit Court of Appeals would 
not remand cause in order that district 
court might determine amount of 
credits to be deducted for such income 
taxes.—U. S. v. Rodiek, 120 F.2d 760, 
denying rehearing 117 F.2d 588. 

C.C.A.Ohio. Where trust beneficiaries 
brought federal court action, based on 
diversity of citizenship, for decree ter- 
minating trust, ordering an accounting 
by executor which had allegedly re- 
pudiated the trust, and directing ex- 
ecutor to pay over to each beneficiary 
his or her part of trust estate, and the 
petition asserted that amount involved 
exceeded $3,000, but did not allege that 
each beneficiary separately was en- 
titled to recovery in the jurisdictional 
amount, the allegation concerning ju- 
risdictional amount was defective, and 
in view of civil procedure rule relating 
to granting: of leave to amend, cause 
was remanded to permit beneficiaries 
who were able to do so to amend pe- 
tition to show the amount in contro- 
versy requisite for federal court juris- 
diction. Federal Rules of Civil Pro- 
cedure, rule 15(a), 28 U.S.C.A. following 
section 723c.—Atwood y. National Bank 
of Lima, 115 F.2d 861. 


C.C.A.Ok]l. The decision of Circuit 
Court of Appeals in former appeal be- 
came “law of the case” as to all ques- 
tions of fact or matters of law decided 
therein. —Midland Valley R. Co. v. 
Jones, 115 F.2d 508. 

Where a decree is reversed and the 
cause remanded with directions to 
grant new trial, it stands the same, 
except as to matters settled by the de- 
cree, as if no trial had been had, and 
parties may amend pleadings under 
proper restrictions so as to conform 
to views of appellate court in respect 
to allegations of fact necessary to en- 
title them to the relief sought.—Mid- 
Hae Valley R. Co. v. Jones, 115 F.2d 

0 


A petition alleging execution and 
breach of written lease, and seeking 
recovery of rent, was a sufficient state- 
ment of claim to entitle plaintiff to 
recover at second trial after reviewing 
court had reversed pocement for plain- 
tiff and remanded the cause on ground 
that lease had been orally modified. 
Rules of Civil Procedure for District 
Courts, 28 U.S.C.A. following section 
723c.—Midland Valley R. Co. y. Jones, 
115 F.2d 508. 


C.C.A.Pa. In an action begun as a 
suit in equity and tried by a district 
judge without a jury, where order 
granting defendants’ motion for dis- 
missal is reversed, the district judge 
under Civil Procedural Rule will be 
directed to proceed with trial as though 
motion had not been granted. Federal 
Rules of Civil Procedure, rules 41(b), 
50, 28 U.S.C.A. following section 723c. 
—Federal Deposit Ins. Corporation v. 
Mason, 115 F.2d 548. 

C.C.A.Pa. Where appellant re- 
served its point of law regarding its 


4 fer * =< ; a7 y a 
liability by requesting a directed ver 
dict and assigned for error the 
court’s denial of appellant’s moti 
for judgment notwithstanding the 

verdict, it was duty of Circuit Court — 
of Appeals to determine whether t. 


tf 
1x) 


dure, rule 50(b), 28 U.S.C.A. follow- — 
ing section 723¢.—Waggaman v. Gen; 
eral Finance Co. of Philadelphia, 116 © 
F.2d 254, tk 

C.C.A.S8.C. In action on war risk 
term insurance policy, government’s | — 
failure to move in District Court for 
judgment notwithstanding jury’s ver- 
dict for plaintiff after denial of gov- — 
ernment’s motion for directed verdic wi 


2) 
tion in District Court after verdict for 
entry of judgment in accordance with — 
its motion for directed verdict, as de- 
nial of such motion was equivalent 
reservation of decision. Federal Rules 
of Civil Procedure, rule 50(b), 28 U. 
8.C.A. following section 723¢c.—_U. S. 
Halliday, 116 F.2d 812. 

C.C.A.Tex. The Circuit Court of Ap- 
peals had power to modify an equita- 
ble decree for an accounting and then 
affirm ine decree.—Hunt v. Seeley, 11 


required to be entered before executi 
could issue—Hunt y. Seeley, 115 F.2d 
C.C.A.Va. Where evidence was insuf 
ficient to establish liability of railroad 
employer for death of employee and 
employer in course of trial moved fo 
directed verdict and verdict 


judgment in its favor, case was r 
manded to District Court so that judg- 
ment could be entered for employer in 
accordance with court rule. Rules of 
Civil Procedure for District Court, rule — 
50, 28 U.S.C.A. following section 723c. 
Pre aur ts Ry. Co. v. Bell, 114 F.2 


C.C.A.W.Va. On remand of action 
to recover minimum rent or royalty 
under leases of coal lands making de- 
fendant liable for minimum rental as 
long as minable coal remained in 
mine, the District Court was bound ~ 
by findings previously made and af 
firmed on appeal that 2,300,000 tons 
of coal remained in mine, that it could | 
be mined profitably under normal con- 
ditions, and that defendant’s abandon-— 
ment of mine was not justified, and 
the court properly entered judgment 
for plaintiffs on the record notwith- 
standing defendant’s effort in its an- — 
swer to relitigate matter of alleged in- 
ability to mine coal at a profit because 5 
of general economic conditions.—_Stone- 
eres & Coal Co. v. Price, 116 F.2d 7 


Q 


\ ; 
worry 
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That complaint at time of former 
decree asked judgment only for install- 
ments of rental due under leases of 
coal lands which had accrued up to 
filing of suit, could not be urged in 
support of contention that findings 
made and affirmed on appeal were not 7 
binding on remand with respect to n 
subsequent installments, where first de- 
eree completely determined the contro- 
versy and granted relief with respect 
to future installments beyond what the 
reviewing court thought was justified. 
—Stonega Coke & Coal Co. v. Price, 
116 F.2d 618. ‘ 


Where issue presented on remand ‘ 
was raised and determined in former 
hearing, the action of the District 
Court thereon, affirmed ‘on appeal, was. 
conclusive on the parties, and would 


se 


Be e889 


were another action and a_ different 
claim or demand were involved. 
 S$tonega Coke & Coal Co. v. Price, 116 
Pen 5 We 20d>.618 


When finding on first hearing was 
affirmed on appeal, it became the 

“law of the case’? and it was binding 
on the parties as well as on the Dis- 
trict Court and was not subject to re- 
examination on remand.—Stonega Coke 
& Coal Co. v. Price, 116 F.2d 618. 
 D.C.Mo. Defendant was entitled to 
preserve in its answer its demurrers 
0 plaintiff's petition, notwithstanding 
uling of Circuit Court of Appeals that 
petition did state a cause of action. 
Rules of Civil. Procedure for District 
Courts, rule 15, 28 U.S.C.A. following 
section 723c.—Leimer v. State Mut. Life 
Assur. Co. of Worcester, Mass., 1 F. 
R.D. 386. 
The defendant was not held to a de- 
-fense that might have been once inter- 
posed by it, but was at liberty to 
hange its defenses and _its theories 
ith respect to a proper defense.—Lei- 


c 

| 
i 
- 


ner vy. State Mut. Life Assur. Co. of 
Torcester, Mass., 1 F.R.D. 386. 
.0.Pa. The decision of Circuit 


Sourt of Appeals on prior appeal from 
udgment for defendant on the plead- 
gs involving only question of wheth- 
er complaint pleaded a valid cause of 
action was not conclusive after re- 
mandment of cause on question of 
whether answer raised a material is- 
ue of fact.—Art Metal Const. Co., for 
Use of McCloskey & Co vy. Lehigh 
ructural Steel Co., 38 F.Supp. 530. 
 D.C.Wis. Where defendants moved 
hat trial court change certain answers 
questions of special verdict and for 
gment upon verdict as so changed, 
r judgment non obstante veredicto, 
for new trial, trial court should 
ave specifically ruled that motion for 
trial was denied, however, after ap- 
late court had decided the law in the 
use in favor of defendants, plaintiff 
s in no position to urge a new trial 
tye ON) grounds set forth by defendants. 
Federal Rules of Civil Procedure, rule 
— 50(b),. following section 
723¢c.—_Sykes v. Bensinger Recreation 
poration, 39 F.Supp. 952. 
here view taken by Circuit Court of 
eals in reversing judgment for 
plaintiff with direction to grant a new 
trial, in action under Wisconsin Safe 
Place Statute, as to proper interpreta- 
on of Wisconsin Safe Place Statute 
would make another trial a useless pro- 
eding, a new trial would be ordered 
by District Court to extent that case 
would again be listed upon trial calen- 
ar, and District Court would then 
grant defendant’s motion for dismiss- 
ing complaint and impleaded defend- 
ant’s motion for dismissal of the cross- 
complaint as to it. St.Wis.1939, §§ 
101.01, 101.06—Sykes v. Bensinger 
Recreation Corporation, 39 F.Supp. 952. 


j § 340 
€.C.A.111. Where District Court en- 
tered nune pro tune order, amending 
der appealed from so as to disclose 
al decision, apparently giving juris- 
ection to Cireuit Court of Appeals, 
after it decided that order appealed 
from was not final decision and dis- 
missed appeal, and parties stipulated 
that certified copy of amended order 
might be included in record and ex- 
pressed desire that case be disposed 
of on merits, Circuit Court of Appeals 
will consider on merits legal questions 
fully presented in parties’ written 
briefs and oral arguments, but need not 
allow petition for rehearing.—Florian 
Mave Uses, 114 H2d 990. 


as § 343 
__ D.C.Mass, 


Designation of a_ circuit 
judge to sit in continuance of libel by 
+ seaman, on ground that district judge 
was biased against seaman, would be 
justified only by the most extraordi- 
nary circumstances. Jud.Code § 18, 28 
U.S.C.A. § 22.—The M. L. Sylvia, 34 
F.Supp. 404. 
Petition asking that a circuit judge 
be designated to sit in continuance of 
libel by seaman, on ground that dis- 
y trict judge was biased against seaman, 
3 would be denied for want of justifica- 
tion therefor either in the public in- 


’ 
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Drains binding on them even if remand 


ae 
terest or in the protection of th 

man’s private interest. Jud.Code § 
28 U.S.C.A. -§ 
34 F.Supp. 404. 


§ 348 ; 
U.S.N.Y. The Tucker Act conferring 


jurisdiction on District_Courts concur- 
rent with the Court of Claims of claims 
founded on any contract with the Unit- 
ed States or for damages in cases not 
sounding in tort must be interpreted 
in the light of its function in giving 
consent of the government to be sued, 
and that consent because it is a relin- 
quishment of a sovereign immunity 
must be strictly interpreted. Jud.Code, 
§ 24(20), 28 U.S.C.A. § 41(20).—U. S. 
v. Sherwood, 61 S.Ct. 767, reversing 
Sherwood v. U. S., 112 F.2d 587, certio- 
rari granted U. S. v. Sherwood, 61 S. 
ColpalvAls 

The section of the Tucker Act, con- 
ferring jurisdiction on the _ District 
Courts concurrent with the Court of 
Claims of claims founded on any con- 
tract with the United States or for 
damages in cases not sounding in tort 
is an integral part of the act, other sec- 
tions of which revised and enlarged the 
classes of claims.against the United 
States which could be litigated in the 
Court of Claims, and it was the juris- 
diction thus defined and established for 
that court which was extended by the 
section to the District Courts in the 
specified instances. Jud.Code, § 24(20), 
28 U.S.C.A. § 41(20).—U. S._v. Sher- 
wood, 61 S.Ct. 767, reversing Sherwood 
v. U. S., 112 F.2d 587, certiorari grant- 
ed U. S. v. Sherwood, 61 S.Ct. 171. 

The provisions of the Tucker Act 
conferring jurisdiction on the District 
Courts concurrent with the Court of 
Claims of claims on any contract with 
the United States or for damages in 
cases not sounding in tort does no 
more than authorize a District Court to 
sit as a Court of Claims, and the au- 
thority thus given to adjudicate claims 
against the United States does not ex- 
tend to any action which could not be 
maintained in the Court of Claims. 
Jud.Code, § 24(20), 28 U.S.C.A. § 41 
(20).—U. S. v. Sherwood, 6 
reversing Sherwood vy. U. S., 
587, certiorari granted U. S. v. Sher- 
wood, 61 S.Ct. 171. 


Whether a judgment creditor under 
authority of a New York - Supreme 
Court order could maintain an action 
under the Tucker Act in the federal 
District Court to recover damages from 
the United States for breach of its con- 
tract with the judgment debtor, who 
was a necessary party under New York 
statute, was a matter, not of procedure, 
but of jurisdiction, whose limits are 
marked by the government’s consent to 
be sued which may be conditioned on 
the restriction of the issues to be ad- 
judicated to those between the claimant 
and the United States, and the jurisdic- 
tion thus limited is unaffected by the 
federal rules which prescribe the meth- 
ods by which the jurisdiction of the 
federal courts should be exercised, but 
do not enlarge -the jurisdiction, Civil 
Practice Act N.Y. § 795; Jud.Code, § 
24(20), 28 U.S.C.A. § 41(20); Federal 
Rules of Civil Procedure, rule 17(b), 
28 U.S.C.A. following section 723¢.—U. 
S. v. Sherwood, 61 8.Ct. 767, reversing 
Sherwood v. U. S., 112 F.2d 587, certio- 
Bee granted U. 8S. v. Sherwood, 61 S.Ct. 


Where the New York Supreme Court 
made an order under the New York 
Civil Practice Act authorizing a judg- 
ment creditor to maintain an action un- 
der the Tucker Act to recover damages 
from the United States for breach of its 
contract with the judgment debtor, the 
federal District Court did not have ju- 
risdiction under the Tucker Act of the 
judgment creditor’s action against the 
United States and the judgment debtor 
on an alleged claim for damages larger 
than the $10,000 jurisdictional amount, 
since the government to protect its in- 
terests would be required not only to 
litigate the claim on which it consent- 
ed to be sued, but also to make certain 
that the judgment creditor’s right as 
against the judgment debtor to main- 
tain the action was properly adjudicat- 
ed. Civil Practice Act N.Y. § 795; Jud. 


_U. S. v. Sherwood, 6. 
ing Sherwood v. U. 


certiorari granted U. S. v.. be 7 
EO tan Talngee 
C.C.A.Cal. 
on Alaska railroad train operated by 
federal government had pending in Dis- 
trict Court an action against United 
States for injuries seeking $55,000 
damages, brought under a private act, 
at time act was amended to limit pas- 
senger’s recovery to $10,000 as specified 
in Tucker Act, District Court had ju- 
risdiction to render judgment in an 


amount not exceeding $10,000. Jud. 
Code 24(20), 28 U.S.C.A. § 41(20); 
48 U.S.C.A. § 301; Act June 24, 1935, 


49 Stat. 2089, as amended by Act Aug. 
26, 1937, 50 Stat. 1094.—U. S. v. De 
Back, 118 F.2d 208, modifying De Back 
v. U. S., 29 F.Supp. 141. 

C.C.A.Minn. Where Private Act re- 
specting payment by government of 
claims for losses sustained in fire orig- 
inating from operation of railroads by 
United States in Minnesota on October 
12, 1918, and action of Director General 
of Railroads pursuant thereto had per- 
fected plaintiff’s right to receive money 
from United States for loss by personal 
iiney. in fire, and plaintiff had not re- 
ceived money, plaintiff could sue the 
United States by virtue of Tucker Act. 
Act Aug. 27, 1935, 49 Stat. .2194; 
Tucker Act, 28 U.S.C.A. § 41(20).—U. 
S. v. Bang, 117 F.2d 515, affirming 
Bang v. U. S., 31 F.Supp. 535. 

In action under Tucker Act against 
United States to recover money due 
plaintiff under Private Act respecting 
payment by government of claims for 
losses sustained in fire originating from 
operation of railroads by United States 
in Minnesota on October 12, 1918, 
where plaintiff sought to recover for 
loss by personal injury in fire; and 
communication of Director General of 
Railroads to Comptroller General had 
established plaintiff’s right to payment, 
judgment for plaintiff was proper. Act 
Aug. 27, 1935, 49 Stat. 2194; Tucker 
Act -28 -UiSiC.As 41(20).—U. S. v. 
Bang, 117 F.2d 515, affirming Bang y. 
U. S., 31 F.Supp. 535. 

D.C.Cal. The authority to entertain 
suits against the United States, which 
the Tucker Act vests in Court of Claims 
concurrently with District Courts, does 
not derive from the judicial article. of 
the Constitution. Tucker Act, 28 U.S. 
C.A. § 41(20); U.S.C.A.Const. art. 3.— 
ee Jackson Co. v. U. S., 35 F.Supp. 

D.C.Mo. In private act conferring 
jurisdiction upon federal district court 
notwithstanding “lapse of time or any 
provisions of law to the contrary” to 
render judgment against the United 
States for damages to land of named 
persons resulting from construction of 
dikes and revetments, the quoted lan- 
guage refers to any limitation as to the 
time within which action against United 
States must be brought, and to the 
statutory limitation upon jurisdiction 
of district courts. Act Aug. 11, 1939, 
§ 1, 53 Stat. 1543; Jud.Code § 24(20), 
28 U.S.C.A. § 41(20).—Kuhnert vy. U. S., 
36 F.Supp. 798. 


The private act conferring jurisdic- 
tion upon federal district court to ren- 
der judgment ‘with costs, under and 
in accordance with the same provisions 
of law as if the United States were a 
private party’, upon claims of named 
persons for damages to land resulting 
from construction of dikes and revet- 
ments manifested intention to put 
United States in position of private 
party with respect to jurisdiction or 
costs, and to confer jurisdiction to de- 
termine whether United States was li- 
able under any law applicable to the 
United States, whether of implied con- 
tract, tort or quasi-tort, and not to 
decide what law should apply with re- 
spect to substantive rights. Act Aug. 
11, 1939, § 1, 53 Stat. 1543.—Kuhnert 
v. U. S., 36 F.Supp. 798. 

The federal district court will not act 
as mere investigating body for Congress 
to determine whether claimants were 


damaged Ea government work.—Kuh- 
nert v. U. S., 36 F.Supp. 798. 
D.C.W.Va. A suit against the Fed- 


Where named passenger 


f Sade ‘ ay, 26, 
Procedure, rules 20( 
U.S.C.A. following: sect 
tral Mexico Light & 
Munch, 116 F.2d 85. f 
_The federal court did not ha 
risdiction of suit by corporatio 


ier 
apparently made in good faith, unless © 
the law gives a different rule, and it i i 
must appear to a legal certainty that associated companies to enjoin a 
Nat. Bank of Clarksburg v. McDonald, the claim is really for less than the on matured bonds, notwithstanding al-_ 
36 F.Supp. 46. 3 jurisdictional amount to justify dis- leged conspiracy among the bondhold- | 
A suit against Federal Housing Ad- missal—Sparks v. England, 113 F.2d ers to obtain an _ inequitable advan 

-ministrator in his official capacity was 6579. tage in absence of bond holding y 
a “suit against United States,” but C.C.A.Mo. The inability of a plain- any one of the defendants in e 
nevertheless such suit could be brought tiff to recover an amount adequate to of $3,000, or of fraud in their el 
in federal District Court where more give federal court jurisdiction does not of right to recover thereon, since wit 
than $3,000 was involved, notwith- show _plaintiff’s bad faith or oust the out such showing an aggregation of 
standing that amount demanded in jurisdiction, nor does the fact that the claims would not be justified, pa: 
complaint was in excess of $10,000, in complaint discloses the existence of a ticularly in absence of real cowie 
view of statute providing that admin- valid defense to the claim.—Sparks y, that the actions would have the al- — 
istrator in his official capacity could Wngland, 113 F.2d 579. leged result. Federal Rules of ; 
“sue and be sued’? in any court of If from face of pleadings it is ap- Procedure, rule 23(a) (3), 28 U.S. 
competent jurisdiction, state or federal. parent to a legal certainty that plain- following section 723c.—Central 


(145(1), 28 U.S.C.A. ) 
1); National Housing Act § 1, as 
amended, 12 U.S.C.A. § 1702.—Union 


p Jud.Code §§ 24(1, 20), 145(1), 28 U. tiff cannot recover amount claimed or Light & Power Co. v. Munch, 116 

~ S.C.A, §§ 41(1, 20), 250(1); National if from the proofs the court is satis- 85. 

7 Housing Act § 1, as amended, 12 U. fied to a like certainty that plaintiff C.C.A.N.Y. Unlike cases where 

4 S.C.A. § 1702.—Union Nat. Bank of never was entitled to recover that to vote has been interfered with, da 
a Clarksburg v. McDonald, 36 F.Supp. amount and his claim was therefore ages not susceptible of pecuniary va 

: 46. colorable for the purpose of conferring tion though arising in connection with 
; . § 350 jurisdiction on the federal court, the discharge from employment are not 

‘ U.S.Mo. In insurer’s action for suit will be dismissed.—Sparks v. Eng- be treated as items which may be taken 
q declaratory judgment declaring that it land, 113 F.2d 579. into account in making up an aggrega 

. was no longer obligated to make dis- Where complaint did not show on its Claim of $3,000, in a suit agains 


ability payments to insured or to waive face that plaintiff could n government, or its officers. Jud.Code 
payment of premiums under total dis- amount. sufficient to ees aa 24(1), 28 U.S.C.A. § 41(1).—Carroll 
ability clauses of life and disability tion on District Court, question of Somervell, 116 F.2d 918. ros ; 
policies, though it was error to direct proper measure of damages was issue C.C.A.N.Y. The federal District 
the entry of declaratory judgment for of law to be determined when plain. Court lacked jurisdiction of si , 
insurer under the circumstances, it was . tiffs evidence was in, and if it should enjoin Administrator of Works Pr 
a proper to deny insured’s motion to dis- then conclusively appear as a matter ect Administration from enforcing 
& miss for want of necessary amount in of Jaw that plaintiff was not entitled Visions of Emergency Relief Ap 
z controversy, where a judgment in favor {9 yecoyer jurisdictional amount, the priation Act which provided that 
4 of insurer would determine insured’s ¢ase would be dismissed by District Part of money appropriated should 
4 claim to both benefit payments and @Qourt for want of jurisdiction.—Sparks available to any person who did 
= waiver of premiums.—Stoner vy. New y England, 113 F.2d 579. ke affidavit that he was not a C 
York Life Ins. Co., 61 S.Ct. POUR See C.C.A.Neb. The District Court was nist and not a member of a 
_ US. 464, 85 L.Ed. —-, reversing New pot without jurisdiction of action by Bund organization, and that no por- 
York Life Ins. Co. y. Stoner, 109 F.2d 47 conductors and trainmen belonging tion of appropriation should be use 
874, certiorari granted Stoner v. New to a class or group of employees who to pay compensation to any one wh 
York Life Ins. Co., 61 S.Ct. 8, rehearing sought a declaratory judgment that advocated or was member of organi: 
denied 61 S.Ct. 609. 4 3 they were entitled to perform work of tion advocating overthrow of the )) 
C.C.A.Cal. In negligence action, ¢onductors and trainmen under con- ernment, under which provisions ¢o1 
where plaintiff had no interest in ¢o- tracts executed with railroad, notwith- plainant was discharged from his 
plaintiff's claim for damages in third standing the claim of any individual tion as a senior clerk in Works. 
count of complaint and coplaintiff had qjq not amount to $3,000, where aggre- ects Administration, where any com 
no interest in plaintiff's claim, for gate claims of all ‘trainmen greatly sation which complainant could re 
damages in first two counts, coplain- exceeded that amount and, before in- during ensuing year would amoun 
tiff's claim in third count which was dividual’s rights could be determined, most to only $1,138.80 under cong 
for less than $3,000 could not be ag- the rights of the group had to be as. Sional appropriation which had b 
gregated with either claim in other certained. Jud.Code § 24(1), 28 U.S.C. made, and there was no showing 
counts, each of which was nee more A. § 41(1).—Gaskill v. Thomson, 119 pecuniary damages other than los 
than $3,000, for purpose of conor ene) Hed 106, wages amounting to jurisdictio 
EN CTSA a A a aren 9g _C-C.A.N.H. Plaintiffs may not aggre- amount of $3,000. Jud.Code: § 24( 
ut S cart otren eee Kataoka v. Sate their interests in order to attain 28 U.S.C.A. § 41(1).—Carroll v. Bens 
May Department Stores Co., 115 F.2d the amount necessary to give jurisdic- vell, 116 F.2d 918. 


4 521, reversing Kataoka v. May Depart- BE), 28 ORO ek Jud.Code § A Works Projects Administr 


* f ertiorari A. § 41(1)—City of worker, who was discharged unde1 
" Seba cay Dopaiione. Pee ce Cony, Manchester v. Leiby, 117 W.2d 661, re- provisions of Hmergency  Kelief Apa 
i Takashi Kataoka, 61 8.Ct. 739. versing Leiby v. City of Manchester, propriation Act which Tequired 

a C.C.A.Fla. Where value to foreign @; Supp. 842, certiorari denied 61 8. no part of money appropriated sh 

aM corporation of doing business in Flori- 4 y £ ; be available to any person who 

; da under its corporate name was great- C.C.A.N.Y. In suit by corporation not make affidavit that he was no 

Me ly in excess of $3,000, action to en- and others to enjoin actions on ma- Communist or a member of any N 

ky join use of similar corporate name tured bonds, the test of federal court’s Bund organization, and that no portion 


3 tic corporation was within jurisdiction was value of plaintiffs’ of appropriation should be used to pa 
Hela peenee “of federal court, in so far interest rather than the value of bonds compensation to any one who advo- — 
as jurisdictional amount was con- held by the different defendants, but cated, or was member of organization 
F cerned.—Scalise v. National Utility plaintiffs were required to show pre- advocating, overthrow of the govern- 
4 Service, 120 F.2d 938. cisely what interest the injunction was ment, whose loss of wages amounted © 
C.C.A.Ind. In actions to recover to protect and that its value exceeded only to $1,138.80, in order to sustai 


liquor confiscated by state, where al- $3,000.—Central Mexico Light & Power jurisdiction of suit to enjoin enforce-_ 
eine be tence was $1,377.40 in Co. v. Munch, 116 F.2d 85. ment of such provisions, on ground 
one action and $1,218.75 in the other, €.C.A.N.Y. Allegation that defend- that amount in controversy exceeded 


and plaintiffs sought compensatory ants and all other persons similarly $3,000, should have established a loss — 

damages of $1,000 and exemplary dam- situated as bondholders could not, un- greater than loss of the wages. Jud. 

ages of $2,500 in each action, and there der terms of extension agreement, con- Code § 24(1), 28 U.S.C.A, § 41(1)— 

: were no allegations that the liquor’ spire to institute a multiplicity of suits Carroll v. Somervell, 116 F.2d 918. if 

y; Was rare, choice, and unobtainable, against corporation would not, apart The federal District Court did uot — 
t actions were properly dismissed for from showing of conspiracy, support have jurisdiction of suit by discharged — 
bi" want of jurisdiction on ground that federal court’s jurisdiction of suit by Works Projects Administration work- 

- value of liquor as alleged by plaintiffs corporation and associated companies to er, who sought to enjoin enforcement 


Ps was determinative of the ‘amount in enjoin actions on matured bonds. Fed- of sections of Emergency Relief Ap- 
b controversy” and that claims for dam- eral Rules of Civil Procedure, rules 20 propriation Att which provided that 
f ages in excess of that value were (a), 23(a) (3), 28 U.S.C.A. following sec- no part of money appropriated should 
: colorable only.—Sharp v. Barnhart, 117 tion 728c.—Central Mexico Light & be available to any person who did 

F.2d 604. Power Co. vy. Munch, 116 F.2d 85. not make affidavit that he was not a 


C.C.A.Ky. In action to restrain Ken- The fact that bondholder with bonds Communist and not a member of any 
tucky Commissioner of Revenue and in excess of $3,000 was joined as Nazi Bund organization, and that no 
é Kentucky Tax Commission from as- Plaintiff in suit by corporation and portion of appropriation should be 
r sessing franchise tax against pipe associated companies against other used to pay compensation to any one. 
line company, jurisdictional amount of bondholders to enjoin actions on ma- who advocated, or who was member - 
$3,000 was involved, where estimated tured bonds would not support fed- of organization advocating overthrow — 
tax on franchise, when valued as pro- eral court’s jurisdiction in view of of the government, on ground that 
vided by Kentucky Statute, would purpose of suit to avoid disturbance damages for loss of standing in com- 
“| amount to approximately $10,000. Ky. of pending reorganization plan, since munity exceeded jurisdictional amount 
St. §§ 4077, 4079.—Martin v. Producers primary right threatened was that of $3,000, where such claim to damages _ 
Pipe Line Co., 113 F.2d 817. of corporation. Federal Rules of Civil not only was not established, but value — 
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of such claim was speculative and in- 

Lats capable of admeasurement. Jud.Code 

7 § 24(1), 28 U.S.C.A, § 41(1).—Carroll 

f vy. Somervell, 116 F.2d 918. 

- C.C.A.N.Y. When two or more plain- 
= tiffs, each having a separate and dis- 

stinct demand, join in a single suit, 
. the demand of each must be of the 
> requisite jurisdictional amount in or- 
‘i der to sustain federal jurisdiction. 
f Jud.Code § 24(1), 28 U.S.C.A. § 41(1). 
? —Hackner vy. Guaranty Trust Co. of 

New York, 117 F.2d 95, certiorari de- 

nied 61 S.Ct. 835. 

Aggregation to make up amount suffi- 
cient to give federal court jurisdiction 
is permitted only when the claims 
are of a joint nature, as when it is 
sought to enforce a single title in 
which plaintiffs have a common inter- 
: est. Jud.Code § 24(1), 28 U.S.C.A, 

9 41(1).—_Hackner v. Guaranty Trust Co. 
of New York, 117 F.2d 95, certiorari 
denied 61 S.Ct. 835. 

In action by former holders of notes 
for themselves and others similarly 
situated for fraud in inducing the hold- 
ers to dispose of their notes, aggrega- 
_ tion to make up amount sufficient to 
-. give federal District Court jurisdiction 
was improper regardless of whether 
-- other members of the class purported 
to join in the original complaint or to 
intervene to submit to the adjudica- 
tion. Jud.Code § 24(1), 28 U.S.C.A. § 

, 41(1).—Hackner v. Guaranty Trust Co. 
of New York, 117 F.2d 95, certiorari de- 
nied 61 S.Ct. 835. 

In action by former holders of notes 
for themselves and others similarly 
_ gituated for fraud in inducing holders 
to dispose of notes resulting in loss of 
50 per cent of value of original notes 
where one of the original plaintiffs 
had held note in amount of $1,000, an- 
other $5,000 and another $1,500, juris- 


oa 
be 
, 
* 


dictional amount was not involved, 
notwithstanding allegations of con- 
Jud.Code § 24(1), 28 U.S.C. 


_ | spiracy. 
A. § 41(1).—Hackner v. Guaranty Trust 
- Co. of New York, 117 F.2d 95, certio- 
_ rari denied 61 S.Ct. 835. 
In action by former holders of notes 
_ for themselves and others similarly 
_ situated for fraud in inducing holders 
_ to dispose of their notes at a loss of 
+50 per cent of value thereof, an amend- 
- ment adding as a party plaintiff one 
who still held notes'in amount of $6,- 
000 did not supply jurisdictional 
amount since apparently such holder 
had sustained no damage, but in any 
event the possible loss of 50 per cent 
— of her $6,000 investment would not give 
a the required amount. Jud.Code § 24(1), 
~ 28 U.S.C.A. § 41(1).—Hackner v, Guar- 
— anty Trust Co. of New York, 117 F.2d 
_ 95, certiorari denied 61 S.Ct. 835. 

In action by former holders of notes 
for themselves and others similarly 
situated for fraud in inducing holders 
to dispose of their notes at a loss of 
50 per cent of value of notes, juris- 
diction could not be supplied for any 
of the plaintiffs, whose claim did not 
involve jurisdictional amount, by add- 
ing a plaintiff who could show claim 
involving jurisdictional amount. Jud. 
Code § 24(1), 28 US.C.A. § 41(1).— 
Hackner v. Guaranty Trust Co. of New 
York, 117 F.2d 95, eertiorari denied 61 
S.Ct. 835. 

0.C.A.N.Y. The “amount in contro- 
versy” in action by holder of partici- 
pating contracts issued by corporation 
for a declaration that all certificate 
holders were creditors entitled to be 
paid prior to shareholders was the 
amount due holder by whom action was 
brought, and where aggregate amount 
of his contracts totaled only $1,400, com- 
plaint was properly dismissed for lack 


r of jurisdiction, Jud.Code, § 274d(1), 28 

U.S.C.A. § 400(1).—Corcoran y. Royal 

j Development Co., 121 F.2d 957, af- 
me firming 85 F.Supp. 400. 

: C.C.A.Ohio. The claims of trust 

, beneficiaries who were not residents 


of Ohio, and who brought action for 
decree terminating trust, ordering an 
accounting by resident executor which 
had allegedly repudiated the trust, 
and directing executor to pay over to 
each beneficiary his or her part of the 
trust estate, were several, and could 
not be aggregated for purpose of ob- 
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taining federal court jurisdictional 
amount.—Atwood yv. National Bank of 
Lima, 115 F.2d 861. 

.C.A.8.C. In insurance company’s 
action against insured and beneficiary 
under disability insurance policies for 
declaratory judgment determining par- 
ties’ rights and obligations, where total 
amount of disability payments due in- 
sured, if totally and permanently dis- 
abled was $200 when complaint was 
filed, and there was no controversy as 
to validity or meaning of policies, ac- 
tion was properly dismissed as not in- 
volving amount required to give federal 
court jurisdiction, though insured had 
life expectancy of period for which dis- 
ability payments would exceed required 
sum, since only justiciable controversy 
concerned insured’s right to payments 
which had accrued at time of suit. Jud. 
Code § 274d, 28 U.S.C.A. § 400.—Mutual 
Life Ins. Co. of New York v. Moyle, 116 
F.2d 434, affirming 34 F.Supp. 127. 

C.C.A.Tenn. An action under the 
Fair Labor Standards Act by an em- 
ployee for collection of back wages, 
and an amount equal thereto as liqui- 
dated damages for having withheld the 
same, was not an action for enforce- 
ment of a “penalty” so as to give fed- 
eral district court jurisdiction irrespec- 
tive of amount involved. Fair Labor 
Standards Act 1938, §§ 6(a) (1) 
(1), 16(b), 29 U.S.C.A. §§ 206(a) 
207(a) (1), ae tia Jud.Code § 24(9), 
28 U.S.C.A. § 41(9).—Robertson y. Ar- 
gus Hosiery Mills, 121 ‘F.2d 285, re- 
versing 32 F.Supp. 19. 

C.C.A.Tex. Where case involved sev- 
eral plaintiffs uniting to enforce a 
single title or right in which they 
had a common and undivided interest 
against defendant, such interests could 
be aggregated to make up requisite 
amount to confer jurisdiction on Dis- 
trict Court.—Phillips Petroleum Co. v. 
Taylor, 115 F.2d 726. 


Where total amount sued for in ac- 
tion against assignee of mineral lease 
covering Texas land for breach of im- 
plied covenant to protect lessors from 
drainage of oil and gas by drilling off- 
set wells was above minimum required 
for federal jurisdiction, and other re- 
quisite elements were present, and in- 
terest of each plaintiff was derived from 
assigned lease, and assignee’s liability 
was based solely upon lease, and as- 
signee’s concern was to escape liabil- 
ity common to all plaintiffs who de- 
manded a lump sum as damages, Dis- 
trict Court had jurisdiction of action, 
notwithstanding that fractional inter- 
est of certain plaintiffs amounted to 
only $1,280.—Phillips Petroleum Co. 
v. Taylor, 115 F.2d 726. 


C.C.A.Tex. Where 26 defendants, as 
guarantors, signed contract agreeing, 
jointly and severally to guaranty pay- 
ment of notes, both principal and in- 
terest, representing loan to borrower, 
and contract provided that no signer 
should be liable for a greater amount 
of principal or interest than amount 
set opposite his signature, and $2,500 
was placed opposite each defendant’s 
signature, and plaintiff, whether suing 
one or all guarantors, was bound to 
allege and prove amount due under 
default by borrower, which according 
to petition, was $80,500 principal and 
interest, and district court was com- 
pelled to adjudicate issue respecting 
amount due under default, district 
court had jurisdiction of action on con- 
tract, so far as pecuniary grounds were 
concerned.—St. Louis Union Trust Co. 
v, Stephens; 116 F.2d 574, reversing 30 
B.Supp. 563. 


C.C.A.Utah. In determining the mat- 
ter in controversy for purpose of de- 
termining jurisdiction of federal court, 
court may look to object sought to be 
accomplished by the complaint, and the 
test for determining the “amount in 
controversy” is the pecuniary result to 
either party which the judgment would 
directly produce.—Ronzio v. Denver & 
R. G, W. R. Co., 116 F.2d 604. 

C.C.A.Utah. Where object of suit 
was to establish validity of plaintiffs’ 
water rights and their priority over 
water rights claimed by railroad and to 
deprive railroad of right to take water 
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and judgment for plaintiff woul 
stroy value of railroad’s water ri 
and result in pecuniary loss to railroad 
greatly in excess of $3,000, the “amount 
in controversy” was sufficient to give 
federal court jurisdiction notwithstand- 
ing right to use water for agricultural 
purposes under plaintiffs’ claimed water 
right was not in excess of $2,000 
Ronzio v. Denver & R. G. W. R. Co., 
116 F.2d 604. 

D.C.Ala. A suit by automobile lia- 
bility insurance company, which was 
allegedly a citizen of Wisconsin, to 
restrain insured and person injured in 
automobile accident, both of whom 
were allegedly residents of Alabama, 
from seeking to recover from company 
the injured person’s judgment against 
insured in the amount of $2,999.00 
damages and $16.70 costs, was a suit 
between “citizens of different states’ 
and involved the jurisdictional amount 
of $3,000, and therefore suit was with- 
in general jurisdiction of federal Dis- 
trict Court, notwithstanding that in- 
sured may have been a citizen of Mich- 
igan instead of Alabama. Jud.Code § 
24(1), 28 U.S.C.A. § 41(1).—Employers 
Mut. Liability Ins. Co. of Wisconsin v. 
Andrus, 39 F.Supp. 605. 

D.C.Cal. Jurisdiction under statutes 
relating to issuance of injunction sus- 
pending or restraining enforcement, or 
operation of federal statute on ground 
that it is unconstitutional, requires a 
substantial federal question as well as 
the jurisdictional minimum. Jud.Code 
§ 24(1), 28 U.S.C.A. § 41(1), and § 380a. 
—Cooney v. Legg, 34 F.Supp. 531. 

D.C.Cal. Where carpenter was dis- 
charged by Work Projects Administra- 
tion because he refused to sign affidav- 
it stating that he was not a Commu- 
nist, as required by federal statute, ac- 
tion involving constitutionality of the 
statute, brought by the carpenter whose 
employment was on a monthly basis 
and might be terminated at any time, 
and whose total maximum compensa- 
tion to date to which the administra- 
tion had been extended would have 
been $1,076.40, did not involve juris- 
dictional amount required to give fed- 
eral district court jurisdiction and the 
complaint was required to be dismissed 
on suggestion of lack of jurisdiction. 
Emergency Relief Appropriation Act, 
fiscal year 1941, 15 U.S.C.A. §§ 721-728 
note; Jud.Code § 24(1), 28 U.S.C.A. § 
41(1), and § 380a; Rules of Civil Pro- 
cedure for District Courts, rule 12(h) 
(2), 28 U.S.C.A. following section 723c. 
—Cooney vy. Legg, 34 F.Supp. 531. 


D.C.Cal. Both a substantial federal 
question and the jurisdictional mini- 
mum must exist before federal District 
Court can entertain an action seeking 
to enjoin enforcement of a state statute 
by state officers. Jud.Code, § 24 (1, 8), 
28 U.S.C.A. § 41(1).—Wilkins v, Parker, 
35 F.Supp. 1004. 


Jurisdiction under provision of Judi- 
cial Code giving federal courts juris- 
diction of actions “arising under any 
law regulating commerce’”’ is independ- 
ent of the amount in controversy, but 
the question must arise under a fed- 
eral, and not under a state law regulat- 
ing commerce. Jud.Code, § 24(8), 28 
U.S.C.A. § 41(8).— Wilkins v. Parker, 35 
F.Supp. 1004. 


D.C.Cal. The existence of a matter in 
controversy arising under laws of the 
United States and exceeding the value 
of $3,000 was required to give federal 
court jurisdiction of action to impress 
certain lands with a trust and to quiet 
title to them. Jud.Code, § 24(1), 28 U. 
8.C.A. § 41(1).—Helvy v. Webb, 36 F. 
Supp. 243, 

_D.C.Cal. In a prune producer’s ac- 
tion to enjoin enforcement of a state 
prorate marketing program, plaintiff’s 
alleged losses under the prorate pro- 
gram for the three preceding years 
could not be added to the cost of com- 
plying with the program as to his 1940 
crop in order to establish the federal 
jurisdictional amount. St.Cal.1933, p. 
1969, as amended by St.1935, p. 2087.— 
Dunning v. Agricultural Prorate Ad- 
visory Commission of California, 38 F. 
Supp. 393 

In a prune producer’s action to en- 
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2 state 


under the program 


talized to determine the amount in con- 
troversy; there being no permanency of 
annual outlay, and the court not being 
justified in assuming that three years 
would be reasonably required to con- 
clude the litigation. St.Cal.1933, p. 
1969, as amended by St.1935, p. 2087. 
—Dunning vy. Agricultural Prorate Ad- 
visory Commission of California, 38 F. 


Supp. 393. 
D.C.Cal. Where injunction was im- 
properly sought against assessment 


and collection of taxes under California 
Bank and Corporation Franchise Tax 
Act, but plaintiff also sought injune- 
tion against suspension and forfeiture 
of taxpayer’s corporate powers and 
prosecution of its officers, directors and 
agents, which threatened to deprive 


corporation of property exceeding $3,-' 


000 in value without due process of 
law, three-judge court had jurisdiction. 
Gen.Laws Cal.1937, Act 8488, §§ 5, 11; 
Gen.Laws Supp.Cal.1939, Act 8488) § 4 
(3-5); Jud.Code §§ 24(1), 266, 28 U.S. 
C.A. §§ 41(1), 380—Birch v. McColgan, 
39 F.Supp. 358. 

D.C.Cal. An action by California 
raisin packer, to restrain enforcement 
of prorate program for raisins pre- 
scribed under authority of California 
Agricultural Prorate Act, involved a 
sum in excess of jurisdictional amount 
of $3,000, where State of California 
was attempting to enforce provisions of 
act, and was claiming penalties in the 
amount of $13,000 against the packer. 
St.Cal.i933, p. 1969, as amended.— 
Brown v. Parker, 39 F.Supp. 895. 

D.C.Conn. The “amount in contro- 
versy,’ for purposes of federal juris- 
diction, is the value of the object to 
be gained by action, and it is improp- 
er to measure amount in controversy 
by reference to value of certain Prope 
erty irrespective of extent of injury_to 


it—Pure Oil Co. v. Puritan Oil Co., 
39 F.Supp. 68. 
D.C.Conn. Where defendant, a Con- 


necticut corporation, operated a single 
filling station in Hartford, 95 per cent 
of sales were made to residents of 
Hartford, and it did not appear that 
its commodities were of lower quality 
or its service less efficient than that 
of Ohio oil company which made no 
sales in Connecticut except oil to in- 
dustrial concerns, federal court was 
without jurisdiction of action for un- 
fair competition because of failure to 
show that value of matter in con- 
troversy was more than $3,000.—Pure 
“ee Co. v. Puritan Oil Co., 39 F.Supp. 

Where Ohio oil company making no 
sales in Connecticut except oil to in- 
dustrial concerns sought relief from 
alleged unfair competition by Con- 
necticut corporation making gasoline 
sales from single filling station to res- 
idents of Hartford, Conn., ‘‘amount in 
controversy” for purposes of federal 
jurisdiction was not to be measured 
by total value wherever found of right 
for which protection was sought by 
oil company but by value of portion 
thereof that was threatened by Con- 
necticut corporation’s act.—Pure Oil 
Co. v. Puritan Oil Co., 39 F.Supp. 68. 

Where Ohio oil company making no 
sales in Connecticut except oil to in- 
dustrial concerns sought relief from al- 
leged unfair competition by Connecti- 
cut corporation making gasoline sales 
from a single filling station to resi- 
dents of Hartford, Conn., possibility 
that oil company might in the future 
re-establish its Connecticut business 
was too speculative to be relied upon 
to establish that value of matter in 
controversy for purposes of federal ju- 
risdiction was more than $3,000.—Pure 
Oil Co, v. Puritan Oil Co., 39 F.Supp. 
68. 


Where Ohio Oil company which made 
no sales in Connecticut except oil to 
industrial concerns sought relief from 
alleged unfair competition by Connecti- 
cut making gasoline sales from a single 
filling station to residents of Hartford, 
Conn., the possibility that representa- 
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marketing program, plaintiff’s expenses 
of less than $1,200 

for the current year could not be capi- 


Ohio company might be misled by 
Connecticut corporation’s uae of oil 
company’s trade-mark, that motorists 
from territory serviced by oil company 
might make purchases at Hartford 
station, and that residents of Hart- 
ford might buy from company’s sta- 
tions in other territory, did not es- 
tablish injury to oil company in 
amount of $3,000 so as to give federal 
court jurisdiction—Pure Oil Co. v. 
Puritan Oil Co., 39 F.Supp. 68. 

D.C.Del. Where difference between 
maximum amount payable to, and 
amount received by, holders of corpora- 
tion’s certificates of indebtedness under 
profit-sharing certificates during six- 
year period for which they are entitled 
to recover thereon under state statute 
of limitations, added to principal 
amount of certificates of indebtedness, 
for which they also sue, is less than 
$3,000, Federal District Court has no 
jurisdiction of action. Rey.Code Del. 
1935, § 51381.—Johnson v. Beneficial 
Loan Soe., 34 F.Supp. 392. 

D.C.Del. To give Federal District 
Court jurisdiction when several plain- 
tiffs assert separate and distinct de- 
mands in single suit, requisite jurisdic- 
tional amount must be involved in each 
separate controversy, and amounts in- 
volved therein cannot be added togeth- 
er to satisfy jurisdictional require- 
ments.—Johnson v. Beneficial Loan 
Soc., 34 F.Supp. 392. 

D.C.Fla. In absence of admission by 
insurer in action for declaratory judg- 
ment with reference to two life poli- 
cies containing disability benefits, that 
insured had a total and permanent dis- 
ability, and in the absence of a dis- 
ability such as on its face would show 
its totality and permanency, the amount 
of the disability benefits of the policies 
could not be computed according to 
the age and life expectancy of the in- 
sured, so as to reveal an amount in 
controversy in excess of $3,000 in or- 
der to give the District Court juris- 
diction. Jud.Code § 274d, 28 U.S.C.A. § 
400.—Travelers Ins. Co. v. Wechsler, 34 
F.Supp. 717. 

D.C.Fla. Where insurer, in action for 
a declaratory judgment with reference 
to two life policies containing disability 
benefits, sought to cancel no claim of 
insured other than accrued monthly 
disability benefits of $50 monthly from 
period covered from the time of a judg- 
ment in favor of the insured in state 
court in the preceding year for disabili- 
ty benefits, the amount in controversy 
did not exceed $3,000, and the District 
Court was without jurisdiction. Jud. 
Code ; 274d, 28 U.S.C.A. § 400.—Trav- 


woe ns. Co. v. Wechsler, 34 F.Supp. 
D.C.Ga. Federal District Court in 


Georgia had jurisdiction of parties and 
subject matter of action by Superin- 
tendent of Insurance of the State of 
New York, as liquidator of a New York 
insurance company, against policyhold- 
er in Georgia to recover amount of un- 
paid premiums and assessments total- 
ing over $6,000.—Pink vy. Georgia Stag- 
es, 35 F.Supp. 437. 

D.C.Ill. Where complaint, in action 
to restrain administrator of Works 
Projects Administration from requiring 
relief worker to sign affidavit respect- 
ing his political beliefs as condition 
to securing employment, contained no 
allegations entitling worker to recover 
any greater amount of money than 
pecuniary loss sustained by being dis- 
missed from employment, and $1,128 
was maximum compensation that could 
be paid, ‘‘amount in controversy’? was 
not sufficient to give District Court 
jurisdiction, notwithstanding conten- 
tions that amount in controversy was 
amount which worker could recover in 
a tort action and that there was a 
violation of right to employment which 
entitled worker to recover more than 
wages lost and that amount in con- 
troversy was amount being withheld 
from a class of persons. Hmergency 
Relief Appropriation Act of 1939, 15 
U.S.C.A. §§ 721-728; Hmergency Relief 
Appropriation Act of 1941, §§ 15(f), 17 
(b), 15 U.S.C.A. §§ 721-728.—Lambrou 
vy. Miner, 36 F.Supp. 451. 
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_ D.C.lowa. The federal court 
jurisdiction of subject matter and — 
parties to suit to determine whether 
certain filling stations and bulk plants — 
were chain stores within the meaning 
of the Iowa Chain Storé Tax Act 
where diversity of citizenship existed 
and the matter in controversy exceed- 
ed $3,000. Code Iowa 1939, § 6943.126. 
et seq.—Standard Oil Co. v. Green, 34 — 
F.Supp. 30. 

D.C.Ky. Where several plaintiffs a 
sert separate and distinct demands in a 
single action, the amount involyed in 
each separate controversy must be of 
the requisite amount to be within j i 
risdiction of federal District Court, and 
such amounts cannot be added together — 
to satisfy jurisdictional requirement 
Barr v. Rhodes, 35 F.Supp. 223. 

Where interests of the plaintiffs 
action to enjoin government officer from 
letting contract for construction of 
levee were separate and distinct = 
mands, allegation in complaint that t 
matter in controversy exceeded, excl 
sive of interests and costs, $3,000, b 
not alleging that amount involved . 
to any one or more of plaintiffs in- — 
dividually exceeded the jurisdictional © 
amount of $3,000 was insufficient to 
confer jurisdiction on federal District © 
PS ae vy. Rhodes, 35 F.Supp, | 

D.C.Ky, In suit involving dispute as 
to title to minerals, the federal court 
had jurisdiction of suit between ‘cit: 
zens of different states where valu 


of matter in controversy exceeder 
$3,000. Jud.Code § 24(1), 28 U.S.C 
§ 41(1).—Kentueky River Coal Corpor: 


tion v. Singleton, 36 F.Supp. 123. — 
D.C.Ky. When several plaintiffs as- 
sert several distinct demands in 
Single suit, the amount involved in 
each separate controversy must be of ~ 
the requisite amount to confer juris- — 
diction on federal court, and such ~ 
amounts cannot be added together to 
satisfy the jurisdictional requirement. 
Jud.Code, § 24(1, 8), 28 US.C.A. §_ 
oe, 8).—Stucker y. Roselle, 37 F.Supp. 


cay 
D.C.La. Federal court had juri 
diction of action on employees’ group 
policy where gist of claim was for $1,- 
500 for permanent total disability ph 
another $1,500 as double penalty, plus 
another $1,500 as reasonable attorney 
fees, and policy showed that amount o 
insurance to which employee would b 
entitled was $4,000.—Light v. Connect 
cut Gen. Life Ins, Co., 35 F.Supp. 691. 
D.C.Md. Where jurisdictional _ re- 
quirements were satisfied when action — 
on contract for purchase of standing ~ 
timber was originally brought, juris- 
diction was not lost by the fact that 
the amount sued for under liquidat a 
damage clause of contract was less th 
the jurisdictional requirement.—Fost 
yv.:Hudson Valley Lumber Co., 37 
Supp. 381. é 
D.C.Mich. Where controversy in a 
tion on life policy involved more than 
$3,000, exclusive of interest and costs, 
and action was brought by a citizen 
and resident of Detroit, Michigan 
against an Indiana corporation, the 
Federal District Court for the Haste 
District of Michigan had jurisdictio 
Jud.Code, § 24(1), 28 U.S.C.A. § 41(1 
—Ratigan v. American United Life Ins. 
Co., 37 F.Supp. 15. 


D.C.Mich. Where plaintiff was a 
Delaware corporation and defendant 
was a citizen of Michigan, and amount 
involved in action to enjoin unfair com- 
petition and for damages as result 
thereof was in excess of $3,000, exclu- 
sive of interest and costs, federal court 
had  jurisdiction.—Coca-Cola Co. vy. 
Christopher, 37 F.Supp. 216. 

D.C.Mo. The federal court did not 
have original jurisdiction of suit to re- 
cover damages in the amount of $2,- 
192.06 under the Fair Labor Standards ; 
Act. Fair Labor Standards Act of : 
1938, § 16(b), 29 U.S.C.A. § 216(b); ° 
Jud.Code § 24(8), 28 U.S.C.A, § 41(8).— 
Stewart v. Hickman, 36 F.Supp. 861. 

“Competent jurisdiction” of the fed- 
eral court ordinarily means _ that 
amount in controversy must exceed 
$3,000 and that there must be a federal 
question or a diversity of citizenship, 
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 § 350 
—Stewart v. Hickman, 36 F.Supp. 861. 
D.C.N.J. In action by typographical 
union to restrain New Jersey corpora- 
tion from infringing union’s trade- 
mark and to restrain alleged unfair 
. competition and for an accounting, the 
_ Wederal District Court had jurisdiction 
where citizenship of representatives se- 
lected by union was diverse from that 
of the defendant, and union had spent 
more than $3,000 to advertise its trade- 
mark and to enhance the value of its 
good will.—Baker v. Master Printers 
- Union of New Jersey, 34 F.Supp. 808. 
D.C.N.J. Where action for death 
benefits under the Louisiana Employ- 
ers’ Liability Act was for 300 weeks at 
$14.30 per week, or $4,290, the amount 
involved was sufficient to give the fed- 
eral District Court jurisdiction despite 
the fact that the weekly payments were 
conditioned upon the continued life and 


widowhood of the beneficiary. Acts 
mela Now 242 of; 1928,- pp. 358; 360, § 
8, subd. 2 and par. (F).—Franzen vy. 


_ 4H. I. Du Pont De Nemours & Co., 36 
~ F.Supp. 375. 

D.C.N.J. Where several _ plaintiffs 
join in a single action their separate 
and distinct demands, the amount in- 
volved in each separate controversy 
+ must be of the requisite amount to be 
within the jurisdiction of the Federal 
District Court, and the amounts can- 
not be aggregated to satisfy the juris- 
_ dictional requirement. Jud.Code § 24, 
. 28 U.S.C.A. 41.—_Shapiro Bros. Fac- 
tors Corporation v. Automobile Ins. 
Co. of Hartford, Conn., 40 F.Supp. 1. 
Where neither of two counts of com- 
plaint, brought by manufacturers 
against an insurer on policy insuring 
against loss of or damage to goods of 
% See re curers while the goods were in 
transit or on premises of textile proces- 
sor to which the policy was issued, in- 
volved an amount exceeding $3,000, the 
- Federal District Court was without ju- 
 yrisdiction of the action regardless of 
whether the aggregate amount involved 
exceeded the $3,000 jurisdictional re- 


me 


pie 


seeks in- 


' that some invasion of such right has oc- 
-. curred or been threatened, test of ju- 
_ Yisdictional amount is value of right 
_ that is to be protected and not extent 
_ of monetary loss or damage which has 
been suffered or is threatened by_in- 
_ vasion.—Caron Corporation vy. Wolf 
boos Drug Co., 40 F.Supp. 108. 

In action by distributor for injunc- 
tion under New Jersey Fair Trade Act, 
nature of right asserted by distributor 
and elements that go to make up its 
value were to be ascertained to deter- 
mine whether amount in controversy 
was more than $3,000 exclusive of in- 
terest and costs. N.J.S.A. 56:4-3 et 

-seq.—Caron Corporation v. Wolf Drug 
Co., 40 F.Supp. 103. 
panty LT action by distributor for injunc- 
- tion under New Jersey Fair Trade Act, 
proof that, since distributor was incor- 
porated, sales of its identified com- 
- modities exceeded $14,000,000 and its 
advertising expenditures exceeded $1,- 


700,000, that it had approximately 2,500 
accounts throughout the United States, 
42 in New Jersey and 11 within city of 
é Newark, established that value of right 
which distributor sought to protect ex- 
ee ceeded jurisdictional amount of $3,000 


exclusive of interest and costs. N.J.S. 
a A. 56:4-8 et seq.—Caron Corporation v. 
Wolf Drug Co., 40 F.Supp. 103 


Bit  D.C.N.Y. In action against corpora- 
tion by holder of corporation’s partici- 
_' pating contracts of the aggregate 


amount of $1,400 for declaratory judg- 

ment in behalf of plaintiff and all credi- 

tors to adjudieate the rights of various 

classes of security holders of corpora- 

tion, minimum jurisdictional amount 

; of $3,000 was not involved because 

} complaint alleged that interests of 

plaintiff and other creditors of corpo- 

ration were a trust fund exceeding $3,- 

000. Jud.Code §§ 24, 274d, 28 U.S.C. 

A. §§ 41, 400.—Corcoran vy. Royal De- 
velopment Co., 35 F.Supp. 400. 

In action against corporation by 


FEDERAL COURTS — 


holder of corporation’s participating 


contracts of the aggregate amount of 
$1,400 for declaratory judgment in be- 
half of plaintiff and all creditors to 
adjudicate the rights of various classes 
of security holders of corporation, the 
minimum jurisdictional amount of $3,- 
000 was not present because complaint 
demanded distribution of proceeds 
realized on the sale of corporate as- 
sets which exceeded $3,000. Jud.Code 
§§ 24, 274d, 28 U.S.C.A. §§ 41, 400.— 
Corcoran v. Royal Development Co., 
85 F.Supp. 400. é 

D.C.N.Y. That plaintiff in action for 
a declaratory judgment alleged that ac- 
tion was brought on behalf of himself 
and all other creditors of corporation, 
to adjudicate the rights of various 
classes of security holders of corpora- 
tion, could avail the plaintiff nothing 
in establishing that jurisdictional 
amount of $3,000 was involved, where 
participating contracts alleged to be 
owned by the plaintiff amounted to 
only $1,400. Jud.Code §§ 24, 274d, 28 
U.S.C.A. §§ 41, 400.—Corcoran y. Royal 
Development Co., 35 F.Supp. 400. 

D.C.N.Y. The purpose of statute 
making amount in controversy de- 
terminative of Federal District Court’s 
jurisdiction was to prevent dockets of 
federal courts from being overcrowded 
with small cases that should be brought 
in state courts, which are fully equip- 
ped to handle such cases. Jud.Code, § 
24, 28 U.S.C.A. § 41.—Tlusty v. Gil- 
lespie-Rogers-Pyatt Co., 35 F.Supp. 910. 

D.C.N.Y. In determining jurisdic- 
tion of Federal District Court of ac- 
tion for personal injuries, court is 
bound by the amount in controversy, 
not by the amount of money de- 
manded. Jud.Code § 24, 28 U.S.C.A. § 
41.—Tlusty v. Gillespie-Rogers-Pyatt 
Co., 35 F.Supp. 910. 

D.C.N.Y. Regardless of admission or 
denial of allegations in complaint con- 
cerning amount in controversy, federal 
court would not have jurisdiction of 
action for personal injuries unless 
amount in controversy actually ex- 
ceeded $3,000 exclusive of interest and 
costs, since amount in controversy is 
jurisdictional and cannot be waived 
by parties. Jud.Code § 24, 28 U.S.C.A. 
§ 41—Tlusty v. Gillespie-Rogers-Pyatt 
Co., 35 F.Supp. 910. 

D.C.N.Y. In seaman’s action to re- 
cover $2000 damages for injuries sus- 
tained while working on a dock as 
member of crew of defendant corpora- 
tion’s vessel, where neither diversity 
of parties’ citizenship, nor required 
amount of $3000, was shown, complaint 
stated no cause of action under Jones 
Act _or cause of action at law for de- 
fendant’s failure to obtain insurance 


D.C.N.Y. The federal court was not 
without | jurisdiction’ of suit on New 
Jersey judgment entered in a penalty 
amount of $3,600, although principal 
amount due was only $1,800, where 
plaintiff claimed interest arrears on 
obligation adequate to give court juris- 
diction as an “amount due’’ in excess 
of $3,000.—Schlorer v. Mangin, 39 F. 
Supp. 64. 


D.C.N.Y. A New York federal Dis- 
trict Court had jurisdiction of action 
by insurer for declaration of nonlia- 
bility on public liability policy, against 
insured contractor, injured employee, 
and owner of premises on which ac- 
cident occurred, where insurer was a 
California corporation, defendants were 
New York citizens, amount involved 
under policy was $10,000, and em- 
ployee’s action against contractor and 
owner for $50,000 was pending in state 
court. Insurance Law N.Y. §§ 143, 
167.—Associated Indemnity Corpora- 
tion v. Garrow Co., 39 F.Supp. 100. 

D.C.Okl. A charge of 12 per cent. 
on unpaid installments of special im- 
provement bonds of a street improve- 
ment district constituted a ‘‘penalty” or 
a charge distinct from the obligation of 
the bonds, and could be considered in 


determining the jurisdictional an 
required to enable a nonresident holder 
of special improvement bonds to bring 
action on bonds in Federal District 
Court against municipality. 11 Okl.St 
Ann. § 105.—Hovenden v. City of Bris- 
tow, 34 F.Supp. 2 i 
In order to preclude the inclusion of 
interest in determining jurisdictional 
amount required to bring action on 
bonds in Federal District Court, the in- 
terest must be merely an incident of the 
principal, or a mere accessory thereof, 
and when the interest obligation is dis- 
tinct from, and not a mere incident of, 
the obligation, as in the instance of in- 
terest coupons, it is not excluded, pro- 
vided both principal and interest are 
sued on.—Hovenden y. City of Bristow, 
34 F.Supp. 674. 

In action in Federal District Court 
by nonresident holder of special im- 
provement bonds against municipality, 
interest coupons attached to the bonds, 
being a separate cause of action, could 
be added to the claims on the bonds 
to bring up the jurisdictional amount. 
—Hovenden vy. City of Bristow, 34 F. 


Supp. 674. 
D.C.Okl. In action to enjoin enforce- 
ment of Oklahoma statutes limiting 


length of trains, jurisdictional “amount 
in controversy’ would be value of 
right to be relieved of necessity of 
providing additional train equipment 
and employment of additional crews, 
as measured by loss which would be 
entailed by compliance with statutes. 
66 Okl.St.Ann. §§ 102, 103.—Missouri- 
Kansas-Texas R. Co. v. Williamson, 36 
F.Supp. 607. 

In action to enjoin enforcement of 
Oklahoma statutes limiting length of 
trains, ‘amount in controversy” exceed- 
ed $3,000, so as to give Federal Dis- 
trict Court jurisdiction, where compli- 
ance with statutes would immediately 
require additional equipment and em- 
ployment of additional crews, and the 
immediate increased out-of-pocket ex- 
pense would exceed $80,000. 66 OkI. 
St.Ann. §§ 102, 103.—Missouri-Kansas- 
Eozas R, Co. v. Williamson, 36 F.Supp. 

D.C.Or. In action for declaratory 
judgment that plaintiff was not re- 
quired to register under Selective 
Training and Service Act and to enjoin 
criminal prosecution for failure to reg- 
ister, wherein plaintiff alleged that 
prosecution for failure to register 
would damage him in sum of $20,000, 
the reduction of plaintiff’s income for a 
year by $600 and his loss of consortium 
of his wife and- children and the 
pleasures of his home life for a year 
to his damage in the sum of $3,000, 
could not be considered in computing 
jurisdictional amount in controversy, 
and action was dismissed for lack of 
sufficient ‘amount in controversy”. 
Selective Training and Service Act of 
1940, §§ 1-18, 50 U.S.C.A. Appendix, 
§§ 301-318; Jud.Code, 274d, 28 U.S. 
C.A. § 400.—Stone v. Christensen, 386 
F.Supp. 739. 

D.C.Or. Where subcontractor who 
had possible claim against contractors 
for materials furnished and_ services 
performed filed claim in good faith to 
enforce lien for $5,074.04 on an attached 
fund, and surety company, which filed 
a redelivery bond for $10,000 to release 
the fund from attachment, as author- 
ized by Oregon law, denied .any ob- 
ligation on the bond so far as_ sub- 
contractor was concerned, and subcon- 
tractor filed declaratory judgment ac- 
tion against contractors and the com- 
pany, the controversy between the com- 
pany and subcontractor was a ‘“sever- 
able controversy” which involved fed- 
eral court jurisdictional amount, not- 
withstanding fact that subcontractor 
might not recover amount claimed. Jud. 
Code § 274d, 28 U.S.C.A. § 400; O.C. 
L.A. § 7-212.—Humphrey v. U. S. Fidel- 
ity & Guaranty Co., 38 F.Supp. 224. 

D.C.Pa. Where administratrix’ com- 
plaint, in action under Pennsylvania 
survival statute to recover $50,000 for 


pecuniary loss resulting from dece- 
dent’s injuries, pain, suffering, and 
loss of life in addition to funeral 


and administration expenses of $520, 
averred that there were no surviving 
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_ decedent’s normal life expectancy, and 


‘recovery form to feasor, a 
atrix was entitled to include 
claim for loss of earning power during 


complaint was not dismissible for lack 
of jurisdictional amount. 12 P.S.Pa. 
§§ 1601-1604; 20 P.S.Pa. § 772; Jud. 
Code § 37, 28 U.S.C.A. § 80.—Kriesak 
v. Crowe, 36 F.Supp. 127. 

D.C.Pa. In suit to restrain  defend- 
ants, who were residents of Pennsyl- 
vania, from constructing for competitor 
of plaintiff, an Ohio corporation, an 
automatic welding machine similar to 
machine which had been constructed 
for plaintiff under a pledge of secrecy, 
proof that plaintiff paid $3,300 for its 
machine and earned in profits by use 
of the machine over $49,000, established 
existence of federal court jurisdictional 
ainount.—Mitchell Metal Products v. 
Pec Equipment Co., 36 F.Supp. 


D.C.S.C. In action by insurer under 
Declaratory Judgment Act to determine 
rights of parties with respect to sev- 
eral policies which earried life and 
disability benefits, where only real con- 
troversy was whether insured was to- 
tally and permanently disabled under 
provisions of policies between dates re- 
ferred to in complaint, so as to be 
entitled to sum of about $200 in dis- 
ability benefits and a refund of pre- 
miums paid under protest, amount in 
controversy was not sufficient to sup- 
port federal district court’s jurisdic- 
tion. Jud.Code § 274d, 28 U.S.C.A. § 
400.—Mutual Life Ins. Co. of New 
York vy. Moyle, 34 F.Supp. 127. 

The “amount in controversy” in de- 
termining Federal District Court’s ju- 
risdiction means value of the right 
asserted by the plaintiff in the instant 
suit, and such value alone, and not 
the collateral effect of the judgment 
on matters not directly involved in the 
suit, can be considered in making up 
the judicial amount.—Mutual Life Ins. 
oe of New York v. Moyle, 34 F.Supp. 
Where existing validity of entire in- 
surance policy is involved, action may 
be brought for a declaratory judgment 
by either insurer or insured, and ju- 
risdictional amount exists where face 
value of policy exceeds $3,000, since 
validity of entire policy is actually in- 
volved. Jud.Code § 274d, 28 U.S.C.A. § 
400.—Mutual Life Ins. Co. of New 
York v. Moyle, 34 F.Supp. 127. 

D.C.S.C. In action by insurer under 
Declaratory Judgment Act to deter- 
whine rights of parties with respect to 
several policies, insurer could aggre- 
gate the several amounts actually in 
controversy under policy provisions to 
make up jurisdictional amount. Jud. 
Code § 274d, 28 U.S.C.A. § 400; Rules 
of Civil Procedure for District Courts, 
rule 18, 28 U.S.C.A. following section 
723e.—Mutual Life Ins. Co. of New 
York v. Moyle, 34 F.Supp. 127. - 

D.C.S.C. In determining whether the 
required jurisdictional amount in con- 
troversy is present, a court must follow 
the established principles that the right 
which the plaintiff seeks to protect is 
the ‘‘matter in controversy’, and that 
the right which it is sought to pro- 
tect must be a “right of property’, and 
it must be such that it has a value 
which can be proved and calculated in 
the ordinary mode of a business trans- 
iN ape A ay vy. Summers, 34 F.Supp. 
421, 

In action for declaratory judgment 
against the South Carolina Conference 
of the Methodist BHpiscopal Church, 
South, for a finding that there had been 
a valid union of the Methodist Episco- 
pal Church and the Methodist Hpiscopal 
Church, South, and for an injunction, 
the amount in controversy was_ suffi- 
cient to give the court jurisdiction, 
where church property throughout the 
world exceeded $650,000,000, and in 
South Carolina alone class actions 
pending in the state courts involved 
eight different churches having a total 
value exceeding $50,000. Jud.Code § 
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ly made in good 1 
by plaintiff controls on .the question 


-apparent- 


here a i[m 
faith, the sum claimed 


whether the federal court has jurisdic- 
tion, unless the law gives a different 
rule—Mutual Ben. Health & Accident 
Ass’n v. Teal, 34 F.Supp. 714. 

An action to cancel a life and health 
policy was not dismissible after in- 
sured’s death on ground that total 
amount recoverable under policy was 
less than $3,000 and that, therefore, 
the federal jurisdictional amount was 
no longer involved in the controversy, 
where the validity of a contract for 
$5,000 of accident insurance as well 
as health and disability benefits was in- 
volved, since the value of an insurance 
policy which itself is in controversy de- 
termines the question of jurisdictional 
amount.—Mutual Ben. Health & Acci- 
dent Ass’n v. Teal, 34 F.Supp. 714. 

D.C.S.C. The inability of plaintiff to 
recover an amount adequate to give a 


federal court jurisdiction does not show. 


his bad faith or oust the jurisdiction, 
nor does the fact that the complaint 
discloses the existence of a valid de- 
fense to the claim show bad faith or 
oust the jurisdiction—Mutual Ben. 
Health & Accident Ass’n v. Teal, 34 
F.Supp. 714. 

Where it is apparent from the face 
of the pleadings to a legal certainty 
that plaintiff cannot recover the amount 
claimed, or where the court is satis- 
fied to a like certainty from the proofs 
that plaintiff never was entitled to re- 
cover that amount, and that his claim 
was therefore colorable for the pur- 
pose of conferring jurisdiction on a fed- 
eral court, the action will be dismissed. 
—Mutual Ben. Health & Accident Ass’n 
vy. Teal, 34 F.Supp. 714. 

D.U.S.C. Hvents occurring  subse- 
quent to the institution of an action 
which reduce the amount recoverable 
below the statutory limit, whether be- 
yond plaintiff’s control or by his voli- 
tion, do not oust the jurisdiction of a 
federal court.—Mutual Ben. Health & 
Accident Ass’n v. Teal, 34 F.Supp. 714. 

D.C.Va. An action in Federal district 
court by divorced wife of retired naval 
officer, against the officer and navy 
paymaster to collect $1,025 as unpaid 
alimony allegedly due under divorce 
decree of the District Court of the Unit- 
ed States for the District of Columbia, 
could not be maintained for lack of 
jurisdictional amount regardless of di- 
versity of citizenship. Jud.Code § 24 
(1), 28 U.S.C.A. § 41(1).—Applegate v. 
Applegate, 39 F.Supp. 887. 

D.C.Wash. Joinder of persons hold- 
ing several causes of action against 
one defendant or joinder by one plain- 
tiff of several causes of action against 
several defendants .do not lav the 
foundation for federal jurisdiction, 
even though the aggregate may exceed 
the jurisdictional aniount.—Cashmere 
Valley Bank v. Pacific Fruit & Produce 
Co., 33 F.Supp. 946. 

For purpose of establishing juris- 
diction of federal District Court, a 
mere aggregation of claims is proper 
without regard to the nature of the 
claims and the reasoning applicable to 
separable controversies is not avail- 
able where there is a single plaintiff 
and a single defendant.—Cashmere 
Valley Bank v. Pacific Fruit & Pro- 
duce Co., 33 F.Supp. 946. 

D.C.W.Va. A class suit challenging 
the validity of state legislation cannot 
be maintained in a federal court merely 
because the aggregate claims of the 
persons in the particular class joined 
for the purpose of convenience, exceed 
the minimum jurisdictional amount.— 
Stevenson vy. City of Bluefield, 39 F. 
Supp. 462. 

In suit by citizens and taxpayers of 
city, allegedly representing all persons 
of such class, to cancel certain sewer 
revenue bonds and enjoin collection of 
sewerage service charges assessed for 
purpose of liquidating such bonds, 
where the separate interests of each 
plaintiff and of each member of the 
class which plaintiffs represented were 


was required. Laws W.Va.193 
Ex.Sess., c. 25, as amended by L 
W.Va.1933, 2nd Ex.Sess. ec. 48.—Ste 
son v. City of Bluefield, 39 F.Supp 

D.C.W.Va. Where an automobile li- 
ability policy is involved in proceeding 
for declaratory judgment, the “amoui 
in controversy” for jurisdictional — 
poses is generally the maximu 
amount for which the insurer could be 
held liable under the terms of the pol- 
icy.—New Century Casualty Co. 
Chase, 395 F.Supp. W68i 2. vio 

D.C.W.Va. Events occurring 
the institution of an action reduc 
the amount recoverable below the statu- _ 
tory limit do not oust jurisdiction.. 
New Century Casualty Co. v. Cha: 
F.Supp. 768. 

357 ; 


§ Hi 

C.C.A.Hawaii. Where trust deed wa 
executed in Hawaii, property it con 
veyed was situate in Hawaii, trust 
trustee, and all beneficiaries of tru 
resided in Hawaii, the Supreme C 
of Territory of Hawaii was requi 
construe the deed in accordance 
its understanding of Hawaiian 
and to that understanding def 


O’Brien, 
nied 61 S.Ct. 


Supreme Court of Territory of H 
was based on local law, it wa 
quired to be accepted as correct 
manifestly erroneous.—Walker 
Brien, 115 F.2d 956, certiorari 
61 S.Ct. 829. 
Determination of Supreme Court of 
Territory of Hawaii that the — oan 
“issue”, as used_in trust deed, provid 
ing that upon death of last survi 
child of testator and his wife the 
tire trust estate should thereupon 
in the lawful issue of the child 
included an adopted child, was 
manifest error and was required to 
accepted as correct by Circuit Cou 
of Appeals.—Walker v. O’Brien, 
ees 956, certiorari denied 61 
Where trust deed provided for pa 
ment of $30 a month \to_beneficia: 
for and during the term of her natu1 
life and subsequently provided for 
immediate distribution of the trust es 
tate upon the death of the last su 
viving child of the trustor and } 
wife, determination of Supreme y : 
of Territory of Hawaii that right of 
the beneficiary to receive the $30 
month did not cease upon death | 
last surviving child was not manife' 
erroneous and was required to he | 
cepted as correct by Circuit Cour 
Appeals, since the Supreme Court, co 
struing the two provisions together 
properly held that the first was co 
trolling.—Walker v. O’Brien. 115 F 
956, certiorari denied 61 §.Ct. 829. 
359 ; 
C.C.A.Puerto Rico. 


Q 


clude that Supreme Court of Puer 
Rico was inescapably wrong in its con- 
struction of local statutes relating to 
jurisdiction of insular courts to revi 

proceedings for removal of city man 
ager, or patently erroneous in conclud 
ing that evidence did not establish 
statutory just cause for removal of city 
manager, and moreover no substantia 
“federal question”? was presented, judg- 
ment of Supreme Court of Puerto Rico 
would be affirmed. Laws Puerto Rico | 
1931, No. 99, § 22; Revised Rules of 
Circuit Court of Appeals, First Cir- 
cuit, rule 39(b).—Board of Com’rs of 
San Juan v. De Castro, 116 V.2d 806. 


§ 360 

C.C.A.Puerto Rico. District court 
rule for the District of Puerto Rico 
that clerk’s office should be open until 
noon on Saturdays is not contrary to 
Federal Rules providing that district 
courts shall be deemed always open for 
purpose of filing any pleading or other 
proper paper and that the clerk's office 
shall be open “during business hours” 


‘ 
on all days except Sundays and legal 


6 it His 


_ regularities 


§ 366 


holidays, since “business hours’ was 
not defined in such rules.and term in 
its natural sense means those hours 
during which persons in the commun- 
ity generally keep their places open for 
the transaction of business and the 
long usage in Puerto Rico, as in many 
other places, is that ‘business hours 
on Saturdays do not extend to the aft- 
ernoon and the district court had au- 
thority to provide for closing of clerk’s 
office on Saturday afternoon. Federal 
Rules of Civil Procedure, rules 6(a), 
77(a) (c), 28 U.S.C.A. following section 
723c; District Court Rules, rule 41.— 
Casalduce y. Diaz, ye ta 915. 


D.C.D.C. Where motion for judgment 
on the mandate of the United States 
Court of Appeals for the District of 
Columbia was overruled on submission 
to district judge while presiding in the 
motions division, a motion for rehear- 
ing on the motion for judgment on the 
mandate was properly before the dis- 
trict judge, notwithstanding termina- 
tion of judge’s assignment to the mo- 
tions division.—In re Dunlap’s Guar- 
dianship, 36 F.Supp. 545. 

App.D.C. Where District Court and 
Court of Claims had jurisdiction in dis- 
barment proceedings, United States 
Court of Appeals for District of Colum- 
bia had jurisdiction of the subject 
matter on appeal, and the proceedings 
were regular and proper, alleged ir- 
regularities would have no effect upon 
the jurisdiction of the respective courts 
in view of the distinction between ir- 
which constitute error 
merely and those which defeat juris- 
diction in the fundamental sense.— 
Fletcher v. Evening Star Newspaper 
Co., 114 F.2d 582. 

App.D.C. The district court’s final 
approval of a sale under a deed of trust 
constitutes a ‘‘final order’’ which may 
be reviewed by Court of Appeals for 
District of Columbia.—Ex parte Thom- 
as, 114 F.2d 847. 

App.D.C. Where record was filed in 
appellate court within three days after 
designation of statement of evidence 
for inclusion in record without giving 
appellee an opportunity to object to 
appellants’ narrative statement, and 
objection was made in appellate court 
the record would be returned to trial 
court for correction and completion so 
that testimony in question and answer 
form might be substituted as provided 
by Federal rule. Federal Rules of Civil 
Procedure, rule 75(a,c), 28 U.S.C.A. 
following section 723c.—Hannan y. U. 
S., 118 F.2d 52. se 

App.D.C. Whether plaintiff, who 
sought to establish his right as tenant 
in common to a half interest in realty 
entirely on the contention that he was 
a brother of defendant and a son of 
defendant’s deceased father, was in 
fact a brother and son as contended 
was for the district court whose find- 
ings against plaintiff would not be 
disturbed on appeal, especially where 
plaintiff had waited until after the 
death of the material witnesses to as- 
sert his claim.—Jackson v. Young, 120 
F.2d 732. 

App.D.C. Where plaintiffs charged 
with violation of mail fraud statutes 
and seeking to enjoin enforcement of a 
fraud order issued by the postmaster 
general filed transcript of testimony 
taken in departmental proceeding, and 
trial judge found as a fact after exam- 
ining testimony that there was ample 
evidence showing fraudulent nature of 


plaintiffs’ scheme, but plaintiffs chose 


not to include transcript in record on 
appeal from judgment of dismissal, the 
reviewing court was required to as- 
sume and, so assuming, held that find- 
ing that scheme was fraudulent was 
correct, and thus affirmed judgment on 
ground that appeal was without merit. 
39 U.S.C.A, §§ 259, 732.—Pike v. Walk- 
er, 121. F.2d 37. 

App.D.C. Where judgment granting 
injunction in case involving labor dis- 
pute was required to be reversed be- 
cause of lack of jurisdiction, but case 
was fully tried on other issues which 
would necessarily arise again in event 
of new trial, opinion would not be lim- 
ited to jurisdictional question.—Green 
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FEDERAL COURTS 

vy. Obergfell, 121 F.2d 46, reversing 
Obergfell v. Green, 29 F.Supp. 589. 

App.D.C. Motions to strike certain 
portions of briefs’ filed on behalf of 
certain appellants on ground that they 
contained irrelevant, immaterial and 
scurrilous matter were granted with- 
out limitation so far as they concerned 
references to judges of federal courts, 
to the United States Department of 
Justice and its officers, to the United 
States Patent Office and its officers, 
and to certain individuals, where there 
was nothing in record to support 
charges and innuendoes against those 
offices and individuals or against oth- 
ers who appeared as witnesses.—Radt- 
ke Patents Corporation v., Coe, 121 F. 
OX WARDS 

Motions to strike certain portions of 
briefs filed on behalf of certain appel- 
lants on ground that they contained ir- 
relevant, immaterial, and _ scurrilous 
matter were granted so far as they 
concerned references to certain indi- 
viduals, where some of the language 
of the briefs was inexcusable, no mat- 
ter how meritorious the case or how 
righteous the indignation of counsel, 
but the granting of the motions was 
not intended to approve or excuse .cer- 
tain alleged conduct referred to in 
those portions of briefs.—Radtke Pat- 
ents Corporation v. Coe, 121 F.2d 103. 

App.D.C. The failure of the District 
Court to separate findings of fact and 
conclusions of law in a probate pro- 
ceeding in accordance with federal rule 
did not require reversal of orders ap- 
pealed from, especially in view of rule 
providing that the rules do not apply 
to probate proceedings in the District 
Court of the United States for the Dis- 
trict of Columbia except to appeals 
therein. Federal Rules of Civil Pro- 
cedure, rules 52(a), 81(a) (1), 28 U.S.C. 
A. following section 723c.—Burke v. 
Canfield, 121 F.2d 877. 

App.D.C. In action for money had 
and received, where fifth plea was sub- 
mitted to jury and judgment was 
thereafter entered on verdict in favor 
of defendants, direction of verdict 
against defendants on third plea was 
not prejudicial either to plaintiff or to 
defendants.—Weiss v. District Title Ins. 
Co., 121 F.2d 900. 

Where there was no judgment en- 

tered on directed verdict relating to 
third plea and none was intended, there 
was nothing before reviewing court on 
cross-appeal from the direction of ver- 
dict, and cross-appeal would be dis- 
missed.—Weiss v. District Title Ins. 
Co., 121 F.2d 900. 
_ App.D.C. A motion for continuance 
is submitted to the sound discretion of 
the court, and its ruling thereon should 
not be disturbed in the absence of 
abuse of that discretion—Thomas v. 
U. S., 121 F.2d) 905: 
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App.D.C. Where District Court and 
Court of Claims had jurisdiction in dis- 
barment proceedings, United States 
Court of Appeals for District of Co- 
lumbia had jurisdiction of the subject 
matter on appeal, and the proceedings 
were regular and proper, alleged ir- 
regularities would have no effect upon 
the jurisdiction of the respective courts 
in view of the distinction between ir- 
regularities which constitute error 
merely and those which defeat juris- 
diction in the fundamental sense.— 
Fletcher v. Evening Star Newspaper 
Co., 114 F.2d 582. 
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C.C.A.4. In determining whether 
purchaser of realty in District of Co- 
lumbia could deduct from gross in- 
come in 1936, portion of real estate 
taxes which were assessed in 1935 
before the purchase, but were appor- 
tioned to and paid by the purchaser 
when due in 1936, questions as to the 
incidents of the assessment and of the 
tax lien upon the property and the 
personal liability, if any, of owner for 
the taxes depended upon tax laws of 
District of Columbia. Revenue Act of 
1936, § 23(c), 26 U.S.C.A. Int.Rev.Code, 
§ 23(c); D.C.Code 1929, T. 20, §§ 621, 
681, 696, 697, 700-705, 758, 791-801,— 
Commissioner of Internal Revenue y. 
Rust’s Estate, 116 F.2d 636, 


= pe tay ae ae 
Notwithstanaing taxes assessed on 
District of Columbia realty prior to 
sale thereof were not the personal obli- 
gation of either the buyer or the seller, 
they were within income tax statute 
allowing a deduction from gross 1n- 
come of taxes paid or accrued within 
the taxable year, and whether the de- 
duction could lawfully be taken by the 
seller or by the buyer, or partly by 
one and partly by the other, depended 
upon whom the obligation to pay the 
taxes rested under District of Colum- 
bia law, having in mind the practicali- 
ties of the situation. Revenue Act of 
, § 23(c), 26 U.S.C.A.Int.Rev.Code, 
§ 23(c); D.C.Code 1929, T. 20, §§ 621, 
681, 696, 697, 700-705, 758, 791-801.— 
Commissioner of Internal Revenue vy. 
Rust’s Estate, 116 F.2d 686. ; . 

D.C.D.C. Under statute providing 
that all laws in conflict with proced- 
ural rules shall be of no further force 
or effect, the rule relating to jury trials, 
demand therefor, and waiver thereof is 
not applicable as such to will contests 
in the District of Columbia, and does 
not in effect repeal District of Columbia 
statute providing for trial by jury of 
issues concerning wills, in view of rule 
providing that rules do not apply to 
probate proceedings in the District 
Court of the United States for the Dis- 
trict of Columbia except to appeals 
therein. D.C.Code 1929, T. 29, § 62; 
28) W.S:GAy 28$.0723b, wT23ses ederal 
Rules of Civil Procedure, rules 38, 81, 
28 U.S.C.A. following section 723¢c.— 
In re Cottrill’s Estate, 39 F.Supp. 689. 

The rule of the District Court of the 
United States for the District of Colum- 
bia providing that in determining con- 
tested issues of law or fact or of law 
and fact in probate proceedings, Dis- 
trict Court rules and federal procedural 
rules shall also govern procedure on 
motions, depositions, discovery and tes- 
timony and at hearing or trial of is- 
sues, does not purport to modify stat- 
ute providing for trial by jury of is- 
sues concerning wills to conform to 
procedural rule relating to jury trials, 
demand therefor, and waiver thereof. 
DC.Code 1929) (DLS. 58) bie Doers 
62; Federal Rules of Civil Procedure, 
rule 38, 28 U.S.C.A. following section 
723c; Rules of the District Court of 
the United States for the District of 
Columbia, rule 1, § 2.—In re Cottrill’s 
Estate, 39 F.Supp. 689. 

_The District of Columbia statute pro- 
viding for trial by jury of issues con- 
cerning wills is still in force, notwith- 
standing federal procedural rule relat- 
ing to jury trials, demand therefor, 
and waiver thereof, in view of rule pro- 
viding that rules do not apply to pro- 
bate proceedings in the District Court 
of the United States for the District 
of Columbia except to appeals therein, 
and hence the failure to demand jury 
trial in a will contest was not a ‘‘waiv- 
er’ of the right thereto. D.C.Code 
1929, T. 29, § 62; 28 U.S.C.A. §§ 723b, 
723c; Federal Rules of Civil Procedure, 
rules 38, 81, 28 U.S.C.A. following sec- 
tion 723c.—In re Cottrill’s state, 39 F. 
Supp. 689. 

App.D.C. Federal District Court for 
District of Columbia, sitting in probate, 
is a tribunal of limited jurisdiction 
and does not have jurisdiction to settle 
ownership of property. D.C.Code 1929, 
T..18, §§ 124, 132; T. 29, § 191 et seq. 
—Holzbeierlein v. Grant, 117 F.2d 26. 

Petition of deceased’s widow against 
deceased’s executors seeking delivery of 
certain securities on ground that widow 
Was owner thereof under written con- 
tract entered into with deceased was 
properly dismissed as not within jur- 
isdiction of federal District Court for 
District of Columbia sitting in probate. 
D:C.Code 1929, *T. 18, §§ 124) 132%" ou 
29, § 191 et seq.—Holzbeierlein y. Grant, 
117 F.2d: 26. 
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U.S.N.Y. Except as Congress hag 
consented, there is no jurisdiction in 
the Court of Claims, more than in any 
other court, to entertain actions against 
the United States or for the review of 
its decisions by appellate courts. Jud. 
Code, §§ 24(20), 145, 28 U.S.C.A. §§ 41 
20), 250.—U. S. v. Sherwood, 61 S.Ct. 
767, reversing Sherwood v. U. 8., 112 
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_ parties is prerequisite to prosecution of 
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The jurisdiction of the Court of 
Claims is confined to the rendition of 
tela judgments in actions brought 
for that relief against the United 
States, and if the relief sought is 
against others than the United States, 
the action as to them must be ignored 
as beyond the jurisdiction of the court, 
or if its maintenance against private 


the action against the United States, 
the action must be dismissed. Jud. 
145, 28 U.S.C.A. §§ 
S. v. Sherwood, 61 S. 
. 767, reversing Sherwood v. U. S., 
112 F.2d 587, certiorari granted U. S. 
v. Sherwood, 61 S.Ct. 171. 
An action by a judgment creditor 
brought under authority of a New 
York Supreme Court order against the 
United States and judgment debtor to 


- recover damages allegedly due judg- 


ment debtor for breach of his contract 
with the United States could not have 
been maintained in the Court of 
Claims, since that court is without ju- 
risdiction of any action brought 
against private parties, and adjudica- 
tion of the judgment creditor’s right 
or capacity to proceed with the action 
on the judgment debtor’s contract with 
the United States was prerequisite to 
any recovery on the contract. Civil 
Practice Act N. Y. § 795; Jud.Code, §§ 
24(20), 145, 28 U.S.C.A. §§ 41(20), 250. 
—U. S. v. Sherwood, 61 S.Ct. 767, re- 
versing Sherwood v. U. S., 112 F.2d 
587, certiorari granted U. S. v. Sher- 
wood, 61 S.Ct. 171. 

Where the New York Supreme Court 
made an order under the New York 
Civil Practice Act authorizing a judg- 
ment creditor to maintain an action un- 
der the Tucker Act to recover damages 
from the United States for breach of its 
contract with the judgment debtor, the 
action could not have been maintained 
in the Court of Claims, since the judg- 
ment debtor, who was made a ‘‘neces- 
sary party’ bv the Civil Practice Act 
in any action brought pursuant to the 
order, was entitled to attack the valid- 
ity of the order and of the judgment 
on which it was founded, and adjudi- 
cation of that issue was not within the 
jurisdiction of the Court of Claims 
whose authority is narrowly restricted 
to the adjudication-of actions brought 


against the government alone. Civil 
Practice Act N.Y. § 795; Jud.Code, §§ 
24(20), 145, 28 U.S.C.A. §§ 41(20), 250. 
—U. S. v. Sherwood, 61 S.Ct. 767, re- 
versing Sherwood v. U. S., 112 F.2d 


587, certiorari granted 61 S.Ct. 171. 

Ct.Cl. Where plaintiff, who was ap- 
pointed February 21, 1924, as a phy- 
sician in the Veterans’ Administration, 
was removed from such office on Feb- 
ruary 15, 1934, and where plaintiff on 
February 12, 1940, filed petition with 
the Court of Claims asking the court 
to restore him to his former position 
and to give judgment for the amount 
of back salary which he would have 
received if he had performed the duties 
of the office, said petition is dismissed 
since the Court of Claims has no ju- 
risdiction to try title to office. Good- 
win v. United States, 76 Ct.Cl. 218, 
233, 234.—Hart v. U. S., 91 Ct.Cl. 308. 

The jurisdiction of the Court of 
Claims is to give judgment for money 
demands affecting the United States. 
United States v. Jones, 131 U.S. 1, 17, 
19, 9 S.Ct. 669, 33 L.Bd. 90.—Hart v. 
U. S.; 91 Ct.Cl. 308. 

The restoration to an office is not 
witbin the jurisdiction of the Court of 
Claims; the function of the court is 
judicial and not administrative. Keim 
v. United States; 177 U.S. 290, 295, 
296, 20 S.Ct. 574, 44 L.Ed. 774.—Hart 
v..U. S, 91 CtCl. 308. 

App.D.C. Where District Court and 
Court of Claims had jurisdiction in dis- 
barment proceedings, United States 
Court of Appeals for District of Colum- 
bia had jurisdiction of the subject mat- 
ter on appeal, and the proceedings were 
regular and proper, alleged irregulari- 
ties would have no effect upon the 
jurisdiction of the respective courts in 
view of the distinction between ir- 
regularities which constitute error 


-of plaintiffs 
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merely and those which defeat jurisdic- 
on in the fundamental sense.—Fletch- 


er v. Evening Star Newspaper Co., 114 


F.2d 582. 
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D.C.Cal. The authority to entertain 
suits against the United States, which 
the Tucker Act vests in Court of 
Claims concurrently with District 
Courts, does not derive from the ju- 
dicial article of the Constitution. Tuck- 
er Act, 28 U.S.C.A. § 41(20); U.S.C. 
A.Const. art. 3.—Byron Jackson Co. v. 

. S., 35 F.Supp. 665. 
Ct.Cl. The intent of Congress when 
conferring jurisdiction on the Court of 
Claims to hear, examine, and adjudi- 
cate and render judgment on the claim 


of plaintiff for compensation for al-- 


leged unauthorized use by the United 
States of certain patents ‘“notwith- 
standing the lapse of time or the stat- 
ute of limitations” was to “waive” and 
remove any bar under statute which 
would otherwise operate as a limitation 
during period for which plaintiff could 
recover compensation. Act March 3, 
1931, 46 Stat. 2134; Jud.Code § 156, 
28 U.S.C.A. § 262.—Fauber vy. U. S., 37 
F.Supp. 415. 

Under act of Congress conferring ju- 
risdiction on the Court of Claims to 
hear, examine, and adjudicate and ren- 
der judgment on claim of plaintiff for 
compensation for alleged unauthorized 
use by the United States of certain pat- 
ents “notwithstanding the lapse of time 
or the statute of limitations’, plaintiff 
was not limited in right of recovery for 
such infringement as might be estab- 
lished to a period of six years before 
filing of original petition, but she could 
recover any compensation to which she 
showed herself entitled for any use by 
the United States of the inventions at 
any time during the life of the patents. 
Act March 8, 1931, 46 Stat. 2134; Jud. 
Code § 156, 28 U.S.C.A. § 262.—Fauber 
v. U. S., 37 F.Supp. 415. 

Ct.Cl. Under a Special Jurisdictional 
Act conferring jurisdiction upon the 
Court’ of. Claimsi‘to., hear 7. * (*) *© to 
judgment” and “to adjudicate * * * 
upon the basis of the losses and/or 
damages suffered due to car shortage 
and/or other war conditions” the claim 
“srowing out of losses 
and/or damages” suffered under pur- 
chase orders for furnishing hay to the 
United States Army during the World 
War, it is held that the Jurisdictional 
Act cannot be construed as authorizing 
the entry of a judgment for any losses 
or damages sustained by plaintiffs by 
reason of any conditions that existed 
prior to and at the time plaintiffs made 
their offer and entered into the con- 
tracts with the Government.—Randall 
v..ULS., 90 Ct:Cl. 325. 

It is held to be clear upon the rec- 
ord that any loss or expense which 
plaintiffs may have incurred in excess 
of prices at which plaintiffs agreed to 
sell hay to the Government was due 
not to any car shortage or any war con- 
ditions arising subsequent to the date 
of plaintiffs’ offer but to the failure 
of plaintiffs to acquire title to the hay 
necessary to fill the Government’s con- 
tracts or to secure a binding option 
therefor at a price equal to or less than 
the price at which plaintiffs agreed to 
sell the hay to the Government.—Ran- 
dally Vall Ss. - 902 CElem 3253 

Ct.Cl. Under the Act of June 25, 
1938, 52 Stat. 1197, conferring upon the 
Court of Claims jurisdiction to deter- 
mine, upon a fair and equitable basis, 
increased costs incurred by contractors 
as a result of the enactment of the Na- 
tional Industrial Recovery Act, it is 
held: 1. Plaintiff is entitled to recover 
where it is shown by competent evi- 
dence, including an audit, that plaintiff 
has sustained an increased cost on di- 
rect labor. 2. Plaintiff is not entitled 
to recover for increases to salaried em- 
ployees given after the enactment of 
the National Industrial Recovery Act, 
48 Stat. 195, but not.incurred as a re- 
sult of the enactment of said act. 3. 
Plaintiff is not entitled to recover for 
increased costs of labor and materials 
under certain Change Orders where 
such orders were made after the Presi- 
dent’s Reemployment Agreement and 
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after wages and materials had increased 
in value. 4. Plaintiff is not entitled 
to recover for increased costs of certain 
materials used by plaintiff in the per- 
formance of the contract where there 
is no competent evidence to show such 
increases, 5. Plaintiff is not entitled 
to recover code fees paid to the Code 
Authorities, which fees were for the 
plaintiff’s entire business and not sole- 
ly for the contract with the Govern- 
ment.—Steel Prodnects Engineering Co. 
v. Us S:, 90 Ct.cl. “513. 

Ct.Cl. Where the allegations of the 
petition are grounded upon alleged 
torts of the defendant’s officers 
agents, and upon plaintiff’s fears that 
certain other tortious acts are about 
to be committed by the defendant that 
will cause plaintiff further injury, it 
is held that the Court of Claims is 
without jurisdiction.—Paden v. U. S., 90 
CECI S 31) 


nizable in the Court of Claims.—Paden 
eA BRR VD. COLON, eile 

Where the gravamen of plaintiff’s 
complaint in essence is false imprison- 
ment, it has been held since Spicer’s 
case, 1 Ct.Cl. 316, that the Court of 
Claims is without jurisdiction.—Paden © 
Veet Ss: 590 "Ou. Clabod- bs 

Ct.Cl. 
in the District Court a suit against 
the United States Shipping Board 
Fleet .Corporation, and the petition in 


the District Court does not allege that 


the cause of action arose against a per- 


son acting or professing to act under ifs 
the authority of the United States, and 


it does not appear that such defendant 
could act only under the authority of 
the United States, it is held that the 
Court of Claims has jurisdiction in the 


instant case, under Section 154 of the — 
260.—First 


Judicial Code, 28 U.S.C.A. 
Nat. 8. S. Co. v. U. S., 90 Ct.Cl) 632.099 


In the case pending in the Court of 
Claims there can be no recovery unless 


agency of the United States on the part — 


of the Fleet Corporation is established — 
while in the case pending in the Dis-— 
trict Court if such agency is estab- 
lished plaintiffs’ action must fail— 
waest Nat-iS: S.ce 


Ct.Cl. The “Tucker Act”, Jud. Code, 


§ 145, 28 U.S.C.A. § 250, confers juris- _ 
diction upon the Court of Claims to ~ 


hear and determine claims founded “up- — 
on any contract, expressed or implied, 


with the Government of the United 


% 
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t.Cl. 
partment for the purchase by plain- 
tiffs of certain structures and materials — 
located at the U. S. Navy Fuel Depot, 


Melville, Rhode Island, and the demoli- — 


tion of said buildings and removal 
thereof by plaintiffs, 
tract did not call for payment by the 
United States to plaintiffs of any sum 
of money whatever for any service to 
be performed or materials to be fur- 
nished by plaintiffs, wags not a con- 
tract. coming within the provisions of 
the act of June 25, 1938, 52 Stat. 1197; 
giving the Court of Claims jurisdiction 
of claims arising under certain con- 
tracts.—Pollock v. U. S., 91 Ct.Cl. 257. 
Ct.Cl. Where claim is made for in- 
terest, not as interest but as a part 
of just compensation which was not 
paid on a judgment against the de- 
fendant in the case of the United States 
v. The Choctaw Nation et al., 38 Ct.Cl. 
558; 45 Ct.Cl. 618, affirmed 193 U.S. 
115, 24 S.Ct. 411, 48 L.Ed. 640, it is 
held that said claim made in the in- 
stant case for an additional amount 
measured by interest is an _ integral 
part of a claim heretofore adjudicated 
on its merits by the Court of Claims 
and the Supreme Court and that it is 
therefore expressly excluded from the 
jurisdiction of the Court of Claims in 
the instant case by Section 1 of the 
Jurisdictional Act, 43 Stat. 27, under 
which the instant suit was_ brought. 
Cherokee Nation v. United States, 82 
Ct.Cl. 467, cited. United States v. 
Creek Nation, 295 U.S. 1038, 55 S.Ct. 
681, 79 L.Ed. 13831, distinguished.— 
Choctaw Nation v. U. S., 91 Ct.Cl. 320. 
Ct.Cl. Jurisdiction to render judg- 
ment ‘in any and all legal and equi- 
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Actions sounding in tort are not cog- ae 


Where plaintiffs have pending ~ 


0. Vv. U. S., 90 CHCl 


Contract with the Navy De- 4 


where the con- | 
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tion that a former act of Congress was 
f fraudulent. Klamath Tribes v. United 
States (No. H-346), 81 Ct.Cl. 79; Id., 
«296 U.S. 244, 56 S.Ct. 212, 80 L.Ed. 
_  202.—Seminole Nation v. U. S., 92 Ct. 
Cl. 210, certiorari denied 61 S.Ct. 841. 
313 U.S.. 563, 85 L.Ed. —. 
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A private act conferring 
jurisdiction on Court of Claims to 
consider certain claim against the 
ie i is to be strictly con- 
strued.—U. S. v. Goltra, 61 S.Ct. 487, 
odifying Goltra v. U. S.; 91 Ct.Cl. 42, 
otion denied 61 S.Ct. 25. 
Ct.Cl. Where Congress in the pas- 
sage of the act conferring on the Court 
of Claims jurisdiction in the instant 
- case failed to indicate by clear and ex- 
plicit language its intention that the 
court should inquire if one of the for- 
mer acts of Congress was fraudulent, 
it is held that no such intention can 
be inferred._Seminole Nation v. U. S., 
2 Ct.Cl. 210, certiorari denied 61 S.Ct. 

Polo eU.or 563,°58>, Id. ——. 
+.Cl. Where legislation authorizing 
an action to be brought in the Court 
of Claims by an Indian tribe by its 
ep etese terms permits only a suit by 
he tribe for the recovery of a judg- 
ent, if it is entitled to judgment, for 
e benefit of the whole tribe and not 
or certain individual members of the 
ibe, it is held that the Court is with- 
jurisdiction to determine a dispute 
ich concerns only the relative shares 
of certain individuals as members of 
the tribe.—Cherokee Nation v. U. S., 92 
et) 262. 


§ 382 
Ct.Cl. Where a payment made to 
ndians was clearly a payment pur- 
suant to an obligation assumed by 
United States under the provisions of 
treaty, such payment cannot be al- 
lowed as an offset.—Chippewa Indians 
of Minnesota v. U. S., 91 Ct.Cl. 97. 
Where a payment was made to In- 
dians as compensation which Congress 
determined to be due plaintiffs for ob- 
 ligations assumed by the United States 
under previous treaties and where the 
letermination and allowances of the 
mount of said payment, and the ap- 
ropriation therefor, were made after 
enactment of act giving Court of 
laims jurisdiction of certain Indian 
ims, it is held that such amount so 
allowed and paid by Congress cannot 
be treated as a gratuity, and allowed 
as an offset under the provisions of 
the jurisdictional act authorizing con- 
_ sideration of claims of the United 
_ States for gratuities expended for 
_ Indians.—Chippewa Indians of Min- 
i _nesota v. U.S, 91 CtCl. 97. 
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Where it is contended that certain 
xpenditures, made not pursuant to 
y specific obligation under treaty or 
igreements, were not solely for the 
benefit of the Indians but were made 
_ pursuant to the established Indian 
- policy of the Government and there- 
fore should not be allowed as_ offsets 
for gratuitous expenditures under the 
- provisions of the act giving Court of 
Claims jurisdiction of certain Indian 
claims, it is held that under the de- 
cisions in the Blackfeet case and other 
cases cited any amounts expended from 
public funds for the benefit of the 
fiodians in maintaining and carrying 
i) out the Government’s Indian policy, as 
determined by Congress, without ob- 
 jigation for such expenditures under 
any treaty or agreement, are gratuities 
,, _ which must be allowed as offsets un- 
der the provisions of said jurisdiction- 
al act.—Chippewa Indians of Minnesota 
eve Us s.,, 91 Ct.Cl. 97, 


ie 3 § 387 
—  _ Ct.Cl, Where stipulation in cotton 
_ linters contract case recites that the 
defendant is indebted to the Macon 
County Oil Company, a corporation, 
y which is the owner of the claim in suit, 
but where it is also conceded in said 
stipulation that there never was any 
such corporation, and motion to substi- 
tute a trustee as plaintiff is based upon 
> the fact that no such corporation ever 
f existed although it is also set forth that 
said corporation entered into the con- 
" tract in suit, it is held that the record 


table claims” cannot be construed to em-— 
brace a claim founded upon an allega- 


FED 
is in such hopeless fusion 
rights of the parties plaintiff 


render judgment in favor of sa 


hat to 


the stipulation, and the petition is ac- 
cordingly dismissed.-Lamar v. U. §&., 
92 Ct.Cl. 249 
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Ct.Cl. Where representative of the 
Government negotiated with the plain- 
tiff for rental of space for certain gov- 
ernmental agencies and in pursuance of 
such negotiations plaintiff made exten- 
sive alterations to suit the needs of the 
respective agencies, 12 of the agencies 
entering into leases with plaintiff com- 
mencing on June 30, 1930, for 1 year, 
renewable from year to year at the 
option of the Government until and in- 
cluding the year 1935, and where one of 
the said agencies, the Internal Revenue 
Bureau, before the time for acceptance 
of the space reserved for it in plain- 
tiff’s building refused to execute the 
proposed lease, to move into the build- 
ing, or to use the space reserved by it, 
and has never occupied said space, it 
is held that a breach of the contract 
occurred at that time, July 1, 1930, 
and plaintiff then had cause of action 
for the rent as it accrued.—Brownstein- 
Louis Co. v. U. S., 90 Ct.Cl. 1, certiorari 
denied 60 S.Ct. 1074, 310 U.S. 632, 84 
L.Ed. 1402. 

Plaintiff, it is held, also had an 
option to delay the commencement of 
a suit until a full year’s rent had been 
earned and upon failure to make pay- 
ment of rent a cause of action accrued. 
—Brownstein-Louis Co. v. U. S., 90 Ct. 
Cl. 1, certiorari denied 60 S.Ct. 1074, 
310 U.S. 632, 84 L.Ed. 1402. 

Plaintiff, having delayed to bring suit 
for more than 6 years, its petition havy- 
ing been filed on October 10, 1938, it is 
held thatthe cause of action is barred 
under the provisions of section 156 of 
the Judicial Code, 28 U.S.C.A. § 262, 
which imposes a limitation of 6 years 
in which suit may be brought after a 
claim accrues.—Brownstein-Louis Co. v. 
U. S., 90 Ct.Cl. 1, certiorari denied 60 
S.Ct. 1074, 310 U.S. 632, 84 L.Ed. 1402. 

Ct.Cl. In a controversy arising out 
of the requisitioning in 1917 by the 
United States of the hulls of four 
steamships under construction in the 
United States for foreign concerns and 
the contracts for their completion, 
whereby the plaintiff claims its prede- 
cessor in interest was deprived of the 
right to operate the steamships when 
completed on the initial voyage from 
New York to France, and of the profits 
resulting therefrom, it is alleged that 
plaintiff's predecessor on November 5, 
1917, filed with the United States 
Shipping Board a claim asking just 
compensation for its rights and prop- 
erty so requisitioned, which claim in 
response to letter, March 18, 1918, from 
plaintiff's predecessor, was held in 
abeyance until certain other related 
claims should be settled by the Ship- 
ping Board, but on or about July 25, 
1918, plaintiff's predecessor, by_ its 
president, requested prompt considera- 
tion of said claim. The Shipping 
Board (Fleet Corporation) proceeded 
to consider said claim but thereafter 
received a letter, May 8, 1923, from 
claimant withdrawing said claim with- 
out prejudice. Related claims, referred 
to, were settled about September 22, 
1926. On August 26, 1929, plaintiff’s 
predecessor, by letter, petitioned the 
Shipping Board “to resume considera- 
tion’ of said claim. After sume corre- 
spondence a hearing was granted, and 
on January 15,1930, after a report from 
its committee on claims recommending 
the request for reconsideration be de- 
clined for the reason that more than 
six years had elapsed since said claim 
was withdrawn, and more than twelve 
years since the claim originated, the 
Shipping Board declined to resume con- 
sideration of said claim. On April 23, 
1930, plaintiff filed its.petition in the 
Court of Claims in the instant case, and 
on November 22, 1930, plaintiff filed an 
an-ended petition more in detail but 
making the same allegations, and on 
February 6, 1932, plaintiff filed a sec- 
ond amended petition in four counts, 
The plaintiff contends that the statute 


id trus- 
tee would conflict with the terms of © 


aintiff’s 
laim to 


in the first instance, L 
shown to be attributable to the Ship- 
ping Board, or its subsidiary, the Fleet 
Corporation, and where the delay was 
wholly due to plaintiff's own actions, 
the statute of limitations applies.— 
Dawnic S. 8, Corporation v. U. S., 90 
CEEIS3% Ae 

Under the provisions of the Act of 
June 15, 1917, 40 Stat. 182, 183, as 
modified by the Merchant Marine Act 
of June 5, 1920, 41 Stat. 988, 989, the 
claimant whose property had been re- 
quisitioned must first present his claim 
to the Emergency Fleet Corporation 
(Shipping Board) for a ruling thereon, 
but this procedure does not prevent the 
application of the general statute of 
limitations applicable to all cases com- 
menced in the Court of Claims.—Dawnic 
S. S. Corporation v. U. S., 90 Ct.Cl. 537. 

Ct.Cl. Delay of five years and more 
than eleven months by federal em- 
ployee in filing suit for restoration to 
former position constitutes laches. U. 
S. ex rel. Arant v. Lane, 249 U.S. 367, 
372, 39 S.Ct..293, 63 L.Hd. 650.—Hart 
¥04 SAn9PCt.Cli.308% 

Ct.Cl. It is held, following the de- 
cision in the case of Farmers Cotton 
Oil Co. v. United States, 84 Ct.Cl. 468, 
472, that the instant case is barred by 
the statute of limitations and the court 
is without jurisdiction to take any ac- 
tion except to certify to Congress the 
facts in the case.—Wailes v. U. S 
CECH 317. i 


§ 393 

Ct.Cl, It is held that the petition in 
the instant case, and the amendment 
thereto, fails to allege the matters re- 
quired by the Act of May 24, 1938, 18 
U.S.C.A. § 729 et seq., which is an act 
to grant relief to persons erroneously 
convicted in the courts of the United 


eyaveer sh siseioens ¥o 104 $5)192 16RCK 
‘i § 394 
Ct.Cl. Where each and all of the sev- 


eral counts and claims made in plain- 
tiffs’ petition are based upon the ac- 
tion of the contracting officer, and it is 
nowhere alleged in the petition that 
the plaintiffs, in accordance with the 
provisions of the contract, filed any 
written protest against the instruc- 
tions or decisions of the contracting of- 
ficer, or made any written appeal there- 
from to the head of the department 
concerned, or did anything in the way 
of complying with the provisions of 
the contract with reference to the de- 
cisions of the contracting officer, it is 
held that as the plaintiffs did not ex- 
haust their remedies under the contract 
when decisions were rendered against 
them suit cannot now be maintained. 
Pee Mason Co. v. U. S., 90 Ct.Cl. 

Where it is only generally alleged 
in the petition, and not specifically, that 
the contracting officer, upon a multi- 
tude of occasions, willfully, arbitrarily, 
and coercively neglected to perform his 
duties; interfered with, delayed, and 
prevented plaintiffs’ performance of 
work as required in the contract; re- 
fused payment for performance of work 
not required by the contract; and failed 
to make payment to plaintiffs in ac- 
cordance with the provisions of the 
contract, it is held that such general 
allegations cannot be considered.—Silas 
Mason Co. v. U. S., 90 Ct.Cl. 266. 

The word ‘willful’ has different 
Meanings.—Silas Mason Co. v. U. S., 90 
Ct.Cl. 266. 
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U.S.Ct.Cl. In action under private 
act conferring jurisdiction on Court of 
Claims to consider claim against the 
United States for just compensation 
for certain vessels taken by the United 
States from lessee holding vessels un- 
der lease from the United States and 
for certain unloading apparatus, de- 
termination of Court of Claims that 
offer to rent fleet made years after 
fleet had been seized and rental value 
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.odifying 

, motion 
1. In an action on a contract 
with the government, held that no proof 


action of defendant.—B. F. Sturtevant 
Co. v. U. S., 90 Ct.Cl. 93. 

Ct.Cl. Plaintiff alleges that there 
was an agreement or understanding be- 
tween itself and the Federal Farm 
Board, a Government agency, that the 
Government would protect plaintiff 
from any loss by reason of withholding 
grain from the market during stabili- 
zation operations of the Federal Farm 
Board on the 1930 crop, but it is held 
that the facts do not show any legal 


_.0or equitable obligation on the part of 
the United States to reimburse the 


plaintiff for its losses.—North Pacific 
Grain Growers v. U. S., 90 Ct.Cl. 189. 

Ct.Cl. The evidence shows that the 
endeavor of the Federal Farm Board, 
acting through the Stabilization Cor- 
poration, to prevent a decline in the 
market price of wheat had a beneficial 
result.—South Dakota Wheat Growers 
ASS nly; (UO. 81,490) Ct: Cl, 222; 

Ct.Cl. Where contractor, engaged un- 
der contract with the Government in 
constructing the Valewood and Fitler 
levees on the Mississippi River, by rea- 
son of inadequate equipment and un- 
suitable.methods of operation, was un- 
able to ‘eomplete the work within the 
time limit prescribed by the contract, 
and a portion of the work was taken 
over and let to another: contractor; it 
is held, on the preponderance of the 
proof, that the slides occurring in the 
Fitler loop, removed and replaced by 
the second contractor, were not due to 
the condition of material placed by the 
plaintiff, arising out of. plaintiff's op- 
erations.—Orleans Dredging Co. v. U. 
S., 90 Ct.Cl.. 360. 

Where the weight of the embankment 
upon a weak foundation caused a sub- 
sidence of the Fitler loop, between sta- 
tions 8100 and 8111, it is held that 
there is no proof that, without the 
digging by the plaintiff in the borrow 
pit below the depth provided for in 
the contract specifications, as modified. 
there would have been no subsidence; 
the margin of safety is not proved.— 
nace Dredging Co. v. U. S., 90 Ct.Cl. 
360. 

It is held that the evidence does not 
disclose any unreasonable acts on the 
part of the contracting officer which 
emounted to capriciousness or arbitrari- 
ness, either in the orders given for the 
borrow pits or in the manner in which 
the material was being placed in the 
levees.—Orleans Dredging Co. vy. U. S., 
90 Ct.Cl. 360. 


ct.Cl. Under the Act of June 25, 
1938, 52 Stat. 1197, conferring upon the 
Court of Claims jurisdiction to deter- 
mine, upon a fair and equitable basis, 
increased costs incurred by contractors 
asa result of the enactment of the Na- 
tional Industrial Recovery Act, 48 Stat. 
195, it is held: 1. Plaintiff is entitled 
to recover where it is shown by compe- 
tent evidence, including an audit, that 
plaintiff has sustained an increased cost 
on direct labor. 2. Plaintiff is not en- 
titled to recover for increases to Sal- 
aried employees given after the enact- 
ment of the National Industrial Recoy- 
ery Act, but not incurred as a result of 
the enactment of said act. 38. Plaintiff 
is not entitled to recover for increased 
costs of labor and materials under cer- 
tain Change Orders where such orders 
were made after the President’s Reem- 
ployment Agreement and after wages 
and materials had increased in value. 
4. Plaimtiff ig not entitled to recover 
for increased costs of certain materials 
used by plaintiff in the performance 
of the contract where there is no 
competent evidence to show such _in- 
creases. 5, Plaintiff is not entitled to 
recover code fees paid to the Code 
Authorities, which fees were for the 
plaintiff's entire business and not solely 


was submitted to show that plaintiff 
sustained any damage by reason of 


{ 3 af ' Ps hikes sa 
- erated by and in_ exci 
ers, on ground that railroa 
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_ Ct.Cl. There was executed on June 
10, 1924, by plaintiff’s predecessor and 
by the defendant a general release 
covering the matters set up as a basis 
of defendant’s counterclaim. The de- 
fendant now contends that this agree- 
ment was obtained by fraud and is in- 
valid. Held: Fraud is not shown by 
satisfactory evidence and the counter- 
claim is not sustained.—Dawnic S. 8. 
Corporation y. U. Se JOR CEC oa 


9 

Ct.cl. Where plaintiff, having taken 
the civil-service examination for post- 
master, first-class office, and having 
been certified by the Civil Service Com- 
mission as first on the list of eligibles, 
was duly nominated for postmaster by 
the President, and the nomination was 
duly confirmed by the Senate, and 
where plaintiff thereupon, in accordance 
with the instructions of the Postmaster 
General, duly executed the prescribed 
bond and oath of office and returned 
said bond and oath of office to the Post 
Office Department as directed, and 
where said bond and oath of office were 
later returned to plaintiff marked ‘“Re- 
turned for Cancellation,” and no com- 
mission as postmaster was ever issued 
to the plaintiff, it is held that the 
question presented in the instant case 
is whether the plaintiff ever acquired 
title to the office of postmaster, which 
question the Court of Claims has no ju- 
risdiction to determine.—Curran vy. U. 
S., 92 Ct.Cl. 66. 


c § 413 

Ct.Cl. Under the terms of the juris- 
dictional act in the instant case any 
judgment, if rendered, would have to 
be rendered in favor of the tribe, and 
clearly those members born after Sep- 
tember 1, 1902, and those members, if 
any, to whom allotments may have 
been made before April 26, 1906, could 
not under any theory participate in a 
recovery for property which was dis- 
tributed to them.—Cherokee Nation v. 
U.S., 92 Ct.Cl. 262. 

8 430 

©.C.A.5. Where National Labor Re- 
lations Board issued order in consoli- 
dated proceeding against two corpora- 
tions, only one of which was doing 
business in Fifth Circuit, and such cor- 
poration filed petition in Circuit Court 
of Appeals for Fifth Circuit to review 
the order and the other filed a similar 
petition in WHighth Circuit, but both 
corporations were doing business in 
Wyoming, where the unfair labor prac- 
tices charges all occurred, within Tenth 
Circuit and the National Labor Rela- 
tions Board filed proceeding in Tenth 
Circuit to enforce the order, to pre- 
vent conflict between two courts of 
equal dignity in reviewing the same 
facts, Circuit Court of Appeals for Fifth 
Circuit dismissed the proceeding, since 
the Circuit Court of Appeals for the 
Tenth Circuit could dispose of the 
whole matter at one time.—Stanolind 
Oil & Gas Co. v. National Labor Re- 
lations Board, 116 F.2d 274. 

C.C.A.8. Where a-single order of Na- 
tional Labor Relations Board was en- 
tered in a consolidated proceeding in 
which a single complaint, charging un- 
fair labor practices, was issued against 
a parent corporation and its subsidiary, 
subsidiary filed petition for review of 
Board’s order in one circuit and there- 
after parent corporation filed a petition 
for review in a second circuit, and there- 
after Board filed a petition for enforce- 
ment of entire order in a third circuit, 
order of Board, for purpose of review, 
constituted a single order and was sub- 
ject to review in not more than one cir- 
cuit and hence Circuit Court of Appeals 
lacked jurisdiction of parent corpora- 
tion’s petition for review. National La- 
bor Relations Act, § 10(e, f), 29 U.S 
C.A. § 160(e, f).—Standard Oil Co. v. 
National Labor Relations Board, 114 
F.2d 743. 

C.C.A.Fla. A WFlorida district court 
was not without jurisdiction to ad- 
judge in contempt owners of easement 
which without court’s consent con- 
structed a pipe line under tracks and 
across right of way of railroad op- 
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cy 
pe 
was in receivership in anothe 
where that railroad was und d 
at time of receivership of less 
road and passed into possession 
lessee’s receivers, and the courts 
tered into an operating agreement — 
whereby possession was retained by 
lessee’s receivers for operating p’ 
poses.—_Southeastern Pipe Line Co 
Powell, 113 F.2d 434. : 
D.C.La. Where case is by inadvert- 
ence made returnable in a division ot 
er than that in which the defenda 
resides, the District Court whose ju- 
risdiction extends to the uttermost lim- 
its of the district and is operativ 
throughout its area may order transfe 
of the case for trial from the wrong to 
the proper division if there has — 
proper service—Anderson y. Stand 
Accident Ins. Co., 36 F.Supp. 7. — 
D.C.N.Y. Where plaintiff’s m<¢ 
for summary judgment and preli: 
nary injunction in patent infringem«é 
action was decided by another judge, 
court on defendants’ cross-motion fo 
preliminary injunction against plain 
could properly consider only that wh 
was left open by the prior decisic 
regen Mills v. Meister, 37 F.S 
31. ? 
Where arguments in support of 
fair competition by plaintiff were | 
inally advanced before another j 
on defendants’ claim of infring 
by plaintiff, which arguments were 
jected by such other judge and sam 
arguments were urged in support of — 
claim for unfair competition, cou 


fair 
Meister, 37 F.Supp. 231. 
D.C.N.Y. Where file 
judge who directed the issuance 
subpoena reserved decision on mo 
to set aside order directing issua 
and subpoena issued pursuant there 
stating that he could not determine t 
matter on affidavits and that deposi 
tions should be taken, that thereaf 
he indorsed on moving papers sta 
ment that motion was referred to | 
other judge with his consent, and t 
other judge thereafter indorsed on p 
pers statement that motion was ref 
red to third judge, and motion w 
argued before third judge on the 1 
its and denied by him, decision denyi 
motion would not be recalled on motio 
based on ground that original motion 
to set aside order and subpoena — 
been decided by judge who directed f 
issuance.—U. S. v. Schenck, 40 F.Supp. 
56, second case, denying motion 4 ‘2 
Supp. 56, first case. iy pe oa 
App.D.C, The Merchant Marine Act 
of 1936 not only dissolved the United — 
States Shipping Board Merchant Fl 
Corporation, without regard to ordi 
nary machinery for dissolution un 
District of Columbia laws, and was 
express withdrawal of consent | 
United States that action might 
thereafter brought against dissolve 
corporation, but also furnished an ex- 
clusive forum, the Court of Claims, in | 
which actions growing out of transac- i 
tions of dissolved corporation should 
thereafter be brought and in which 
the United States, in assuming ful 4 
responsibility, agreed to abide outcome 
of litigation. Merchant Marine Act — 
1936, §§ 2(c),. 203, 204(a), 907, 460 Uinee 
S.C.A. §§ 862(c), 1113, 1114(a), 1246; U. 
$.C.A.Const. Amend, 5; Shipping Act — 
1916, 46 U.S.C.A. § 801 et seq.; D.C. 
Code 1929, T. 5, §§ 391-419, and §§ 
ae 408; Merchant Marine Act, 1920, 
1 
seqd., § ; 
Jud.Code, §§ 24(20), 145, 28 U.S.C.A. 
§§ 41(20), 250 et seq.—U. S. Shipping . 
Board Merchant Fleet Corporation y. J 
First Nat. S. S. Co., 119 F.2d 6. . 
App.D.C. The District Court did not 
have jurisdiction of an action against 
the United States to recover reasonable 
compensation for the unlicensed use of 
plaintiff's patent and for a restraining ie 
order in view of statute giving the con- he 
sent of the United States to be sued in ~ 


Pras. 


§ 480 


the Court of Claims for the recovery of 
reasonable and entire compensation for 
such use, since under that statute the 
remedy in the Court of Claims is ex- 
clusive. 35 U.S.C.A. § 68.—Identifica- 
tion Devices v. U. S., 121 F.2d 895. 
That the Court of Claims denied re- 
lief in an action against the United 
States for the unlicensed use of plain- 
tiff’s patent did not authorize plaintiff 
to bring a similar action in the district 
court, even though that action sought 
injunctive relief, as against contention 
that to deny relief in the District Court 
for want of jurisdiction under statute 


would be in effect to permit plaintiff's 


property to be taken by eminent do- 
main without just compensation, since 


the fact that relief has been denied in 


the appropriate forum does not confer 
jurisdiction on another. 35 U.S.C.A. H 
68.—Identification Devices vy. U. S., 12 
F.2d 895. 
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§1 

Ark, The realty in incorporated 
town cannot be annexed to a no-fence 
district and be taxed for purposes of 
the district, since purpose of Fencing 
District Act is to benefit people en- 
gaged in pursuit of agriculture or kin- 
dred avocations, or, at least, a rural 
population. Pope’s Dig. § 5744 et sea. 
—Johnson v. ae S.W.2d 311. 


Ark. After denial of petition for an- 
nexation of lands to fencing district, 
on ground that majority in value or 
acreage of the lands was not repre- 
sented, second petition could be filed 
at any time thereafter, involving dif- 
ferent lands representing a majority in 
value of the lands or acreage sought to 
be annexed, and three of the parties to 
the first petition could join other par- 
ties in the second petition. Pope’s Dig. 
§§ 5786, 5787.—Armstrong v. Bull, 144 
S.W.2d 707. 

Refusing to make order of annexation 
of lands to fencing district held abuse 
of discretion, where petition for an- 
nexation contained a majority in acre- 
age or value of the lands embraced 
for annexation. Pope’s Dig. §§ 5786, 
6787.—Armstrong v. Bull, 144 S.W.2d 


107. 

§ 38 

Tex.Civ.App. Evidence was_ insuffi- 

cient for jury to find that plaintiff’s 
lost livestock were lost solely because 
defendant’s employees made a gap in 
fence between plaintiff’s pasture and 
that of his neighbor.—Helmerich-Payne, 
Ine. v. Debus, 148 S.W.2d 243. 

§ 43 

Iowa. In action arising over dispute 

as to maintenance of partition fence, 
evidence warranted judgment requir- 
ing defendants to maintain that por- 
tion of fence which town trustees as 
fence viewers had ordered defendants’ 
predecessor in title to maintain, in view 
of finding supported by evidence that 
fence was a line fence running parallel 
to private driveway on defendants’ 
property and not a fence on a public 
highway. Code 1935, §§ 1829 et seq., 
1837, 1848, 1851.—Trustees of Van 
Meter Tp., Dallas County v. Harkrader, 
293 N.W. 455. : 

§ 46 


Pa.Quar.Sess. There can be no con- 
viction under the Act of 1865 P.L. 42, 
Par. 1, 18 P.S. § 3492, when a fence 
has been torn down in the exercise of 
a supposed legal right.—Commonwealth 
v. Givens, 49 Dauph. 233. 

50 


Pa.Quar.Sess. On a motion to set 
aside a verdict finding the defendants 
guilty on an indictment charging that 
they “did unlawfully, wilfully, mis- 
chievously break, damage and destroy 
a certain fence * * *,’? it appeared 
that on the back of the indictment 
there was a notation “Act 1935 P.L. 
$87, No. 171 (1), 18 P.S. § 3062,” and 
that the Commonwealth’s testimony in- 
dicated that the defendants had de- 
molished a fence between a property in 
which they had an interest and another 
property. The defendants contended 
that the adjoining property owners had 

laced the fence at such a location that 
t enclosed part of their land, ‘The 
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jury found the defendants ‘guilty of 
wilfully and mischievously tearing 
down a fence on disputed property. 
Held, that the indictment is laid under 
the Act of 1865 P.L. 42, Par, 1, 18 P.S. 
§ 3492, and that since the jury found 
that there was a dispute as to the 
property involved, the defendants were 
improperly convicted; the motion must, 
therefore, be sustained.—Commonwealth 
v. Givens, 49 Dauph. 233. 


FERRIES 


§ 54 
Mont. A county which maintained a 
ferry for use of general public in cross- 
ing river and in winter season provided 
a basket or aerial carrier operated upon 
a cable was engaged in.a “proprietary” 
function and was liable for injuries 
sustained by prospective passenger as 
result of collapse of tower which sus- 
tained the cable. Rev.Codes 1935, § 
4480.—Jacoby v. Chouteau County, 112 
P.2d 1068. 
§ 65 


Mont. In action against county, 
which maintained an aerial carrier op- 
erating upon a cable for transporting 
persons across river, by prospective 
passenger for injuries sustained on col- 
lapse of tower which sustained cable 
and on which passenger was waiting, 
whether he was guilty of contributory 
negligence or was a trespasser were 
questions for jury.—Jacoby v. Chouteau 
County, 112 P.2d 1068. x 

In action against county for injuries 
resulting from operation of basket or 
aerial carrier to provide means for 
erossing river when ferry could not be 
used, evidence established that basket 
was constructed by county for use of 
general public, and that county knew 
it was so used.—Jacoby v. Chouteau 
County, 112 P.2d 1068. 


FIDELITY INSURANCE 


§ 2 

©.0.A.Ill. Where corporation doing 
general grain business caused a part- 
nership to be formed to do a broker’s 
business in stock, and communicated to 
insurer’s agents a hope that a fidelity 
bond could be issued to cover both cor- 
poration and partnership, bonds were 
delivered in which partnership alone 
was named as the insured, corporation 
wrote insurer’s agents that it was cor- 
poration’. intention that bonds would 
e made out to cover both corporation 
and partnership, and insurer’s agents 
wrote that they were writing the home 
office regarding whether it was neces- 
sary to have an indorsement prepared 
to be attached to bond, failure of in- 
surer to act on the corporation’s re- 
quest did not amount to an agreement 
that the coverage would be as sug- 
gested by the corporation.—Uhlmann 
Grain Co, v. Fidelity & Deposit Co. of 
Maryland, 116 F.2d 105. 

C.C.A.Mo. One who sought to estab- 
lish that surety company was estopped 
to deny validity of guaranty bond by 
statement of local manager that bond 
was all right, but who was aware that 
manager did not know whether bond 
had been executed on behalf of com- 
pany by signing, delivery, and ac- 
ceptance, was not justified in relying on 
manager’s statement.—Coen v. Ameri- 
oan Surety Co. of New York, 120 F.2d 

Where inquiry was addressed by tel- 
egram to surety company regarding au- 
thority of general agent to execute 
guaranty bond, and telegraphic reply 
referred to local manager as possible 
source of further information, the tele- 
grams were to be construed together 
in determining whether telegram of 
surety company warranted assumption 
that local manager was authorized to 
speak for surety company regarding 
validity of bond.—Coen v. American 
Surety Co. of New York, 120 F.2d 398. 

Where telegram addressed to surety 
company inquired concerning authority 
of general agent to execute guaranty 
bond, a telegram by surety company in 
reply, reciting that agent was mana- 
ger with limited power to execute 
bond, and referring to local manager ag 


ye = ele. 


eae j +3 4 Pakticrht 

possible source of additional info 
tion, would not warrant assumption 
that local manager had power to repre- 
sent surety company, and to speak for 
it concerning validity of bond pur- 
portedly executed by another branch 
manager.—Coen v. American Surety Co. 
of New York, 120 F.2d 393. : 


§ 3 

Colo. All provisions in a surety bond 
indemnifying employer against loss he 
might sustain by reason of any act of 
larceny or embezzlement by his em- 
ployee must be construed together, and 
each provision, if possible, must be giv- 
en some effect in relation to other pro- 
visions, even though some provisions 
are made “conditions precedent.”—Na- 
tional Surety Corporation y. Hall, 109 
P.2d 905. 

Colo. A provision in surety contract 
favorable to insurance company will 
not be supplied by construction, since 
company wrote the contract and could 
have included such provision had it de- 
sired.—National Surety Corporation vy. 
Hall, 109 P.2d 905. 

Pa.Super. The fact that insurer un- 
der fidelity bond was a paid surety 
would not warrant a construction that 
would disregard the clearly expressed 
intention of the parties.—Bradley v. 
Fidelity & Casualty Co. of New York, 
14 A.2d 894, 141 Pa.Super. 85. 

Pa.Super. Though all ambiguities 
are to be resolved in favor of insured 
under fidelity bond, the ambiguity 
must appear in the bond and cannot 
be read into it by a strained interpreta- 
tion in order to permit recovery.— 
Bradley v. Fidelity & Casualty Co. of 
vey York, 14 A.2d 894, 141 Pa.Super. 


§ 4 

Del.Super. Where securities were 
obtained by one who delivered them 
to insured through issuance of worth- 
less checks, securities were not ‘‘sto- 
len”, within meaning of policy in- 
demnifying insured against losses aris- 
ing from having sold as agent or bro- 
ker for another any securities ‘‘which 
shall have been forged, counterfeited, 
raised, or otherwise altered, or lost, or 
stolen”, so as to entitle insured to re- 
cover on policy. Rev.Code 1935, § 
5218.—Laird v. Employers Liability 
Assur. Corporation, Limited, of Lon- 
don, England, 18 A.2d 861. 

Mont. ‘Guaranty insurance” is a con- 
tract under which one for a considera- 
tion agrees to indemnify another 
against loss arising from want of in- 
tegrity, fidelity or insolvency of em- 
ployees and persons holding positions 
of trust against insolvency of debtors, 
losses in trade, losses for nonpayment 
of notes, and other evidence of indebt- 
edness, or against other breaches of 
contract.—Austin v. New Brunswick, 
Fire Ins. Co. of New Brunswick, N. J., 
108 P.2d 1036. 


§ 5 

C.C.A.Tex. A bond indemnifying bank 
against “all direct loss, sustained while 
this bond is in force,” through its em- 
ployees’ dishonest acts, covered actual 
present loss, as_ distinguished from 
theoretical or bookkeeping loss, or,.in 
other words, some action which reduced 
bank’s available assets in such em- 
ployees’ hands as against its liabilities 
to depositors, creditors and stockhold- 
ers.—Continental Casualty Co. v. First 
Nat. Bank of Temple, 116 F.2d 885. 

D.C.Ky. Under bond wherein casual- 
ty company agreed to indemnify na- 
tional bank against any loss of money 
through any dishonest act of any em- 
ployee, the payment of a legal liability 
caused by the dishonest act of an em- 
ployee was a “loss of money’ to the 
same practical effect as it would be if 
employee actually took money out of 
the till, as against contention that bond 
covered only the loss of physical prop- 
erty and not a loss by reason of a 
claim by a depositor.—Hooker vy. New 
auneterdank Casualty Co., 33 F.Supp. 


Where dishonest acts of a national 
bank’s president causing ultimate pay- 
ment of liability took place while in- 
demnity bond was in effect, liability 
was incurred at that time, and loss 
when paid related back to date of lia- 


payment was not 
expired.—Hooker 
v. New Amsterdam Casualty Co., 33 F. 
Supp. 672. 

A national bank whose president was 
at the same time treasurer of a Ken- 
tucky county was charged with notice 
of president’s fraudulent manipulation 
of county funds on deposit, and re- 
sulting liability against bank for loss 
to county was covered by bond where- 
in casualty company agreed to indem- 
nify bank against any loss of money 
through any dishonest act of any em- 
ployee.—Hooker v. New Amsterdam 
Casualty Co., 33 F.Supp. 672. 

D.C.Ky. A bond wherein casualty 
company agreed to indemnify national 
bank and hold it harmless from and 
against any loss of money _sustained 


through any dishonest act of any em- 


ployee was broad enough to include 
court costs, expenses, and attorneys’ 
fees expended by bank in defending 
a Kentucky county’s action against 
bank for losses resulting from fraudu- 
lent manipulation of county funds on 
deposit by bank president who was at 
the same time treasurer of county, if 
incurred in good faith and in reason- 
able amounts.—Hooker v. New Amster- 
dam Casualty Co., 33 F.Supp. 672. 

D.C.Pa. The word “dishonesty”, un- 
like embezzlement or larceny, is not a 
term of art, and the measure of its 
meaning is not a standard of perfection 
but an infirmity of purpose so oppro- 
brious or furtive as to be fairly char- 
acterized as dishonest in the common 
speech of men, and for an act to be a 
“dishonest act” within the meaning of 
a fidelity suretyship bond, there must 
exist the element of moral turpitude or 
want of integrity.—Commercial Bank- 
ing Corporation y. Indemnity Ins. Co. 
of North America, 1 F.R.D. 380. 


Colo. Where insured, in surety bond 
indemnifying him against loss he might 
sustain by any act of larceny or embez- 
ziement by his bookkeeper and cashier, 
operated a garage for himself and in 
addition was manager and _ secretary 
and treasurer of an oil company which 
had its headquarters in his garage, 
and insured’s bookkeeper and cashier 
worked on oil company’s books in per- 
formance of his duties, bond indemni- 
fied insured against losses as result of 
bookkeeper and cashier mulcting funds 
of oil company.—National Surety Corpo- 
ration v. Hall, 109 P.2d 905. 

Under surety bond indemnifying in- 
sured against loss he might sustain 
by reason of any act of larceny or em- 
bezzlement by his bookkeeper and cash- 
jer, where bookkeeper and cashier in 
course of his duties mulcted funds of 
oil company of which insured was 
manager and secretary-treasurer, and 
loss was charged against insured on 
books of oil company, fact that there 
was a possibility of oil company being 
reimbursed by other surety did not re- 
lieve insured from his responsibility 
for the loss—National Surety Corpora- 
tion v. Hall, 109 P.2d 905. 

Recovery on bond of one officer does 
not prevent recovery on bond of another 
for the same default.—National Surety 
Corporation v. Hall, 109 P.2d 905. 

Insured was not precluded from re- 
covering on surety bond indemnifying 
him against loss he might sustain by 
reason of any act of larceny or embez- 
zlement by his bookkeeper-cashier be- 
cause of negligence in discovery of loss, 
even if insured was negligent, where 
bond was not conditioned on such ele- 
ment.—National Surety Corporation v. 
Hall, 109 P.2d 905. 

‘ § 13 ter i 

Colo. Surety bond provision, requir- 
ing employer to present claim within 
three months after any termination of 
surety’s liability or (within three 
months after date of expiration of each 
period of twelve months during con- 
tinuance of bond, would be construed 
with provision regarding filing of claim 
by employer upon becoming aware of 
any act giving rise to a claim, and, as 
so construed, the filing of a claim for 


‘loss resulting from employee’s improp- 
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er acts during lifetime of bond by em- 


ployer more than three months after 
bond had been terminated by mutual 
consent, but within a few days after 
discovery of employee’s improper acts, 
satisfied the “conditions precedent” set 
out in bond regarding filing of claim.— 
National Surety Corporation v. Hall, 
109 P.2d 905. 


Mo. Where immediately upon dis- 
covery of irregularity in  cashier’s 
books, bank notified its indemnity 


company of shortage and indemnity 
company sent to bank two represen- 
tatives who were informed of nature 
of embezzlement and were given per- 
mission to examine bank’s records, 
which they failed to do, and bank aft- 
er ascertaining definitely total short- 
age notified indemnity company and 
offered to give any additional infor- 
mation, provision of bond requiring 
that claim be submitted in writing, 
showing the items and dates of losses 
to be delivered within three months 
after discovery at home office of sure- 
ty, was substantially complied with, 
and surety could not escape liability 
on ground that bank failed to show 
the items and dates of losses.—Lemay 
Ferry Bank vy. New Amsterdam Casu- 
alty Co., 149 ae 328. 
1 

Ohio App. Under indemnity contract 
indemnifying against loss through em- 
bezzlement by employee requiring that 
proof of loss be furnished and that ac- 
tion be commenced within one year 
thereafter, where employer was induced 
by indemnity company and its agent 
to defer bringing of action while agent 
sought to obtain restoration by em- 
ployee of amount embezzled, time limit 
for commencement of action did not 
begin to run until employer first be- 
came aware of company’s refusal to pay 
claim, and action commenced within 12 
months of that time was timely.—Wal- 
ton Baking Co. v. Hartford Accident 
& Indemnity Co., 34 N.H.2d 78, 66 Ohio 
App. 349. 


§ 24 
Tex.Civ.App. Where, by terms of in- 
demnity bond, insurer agreed to indem- 
nify indemnitee against direct loss sus- 
tained while bond was in force and the 
indemnitee had made assignment to 
plaintiff whose stock had been convert- 
ed by an employee of the indemnitee, 
plaintiff could maintain action and re- 
cover on the bond as against contention 
that insurer was entitled to an instruct- 
ed verdict because it was not shown 
that the indemnitee had suffered any 
loss in that it had received payment for 
the stock converted by its employee and 
had not returned the money to the 
plaintiff._Fidelity & Deposit Co. of 
Maryland y. Reed, 150 S.W.2d 836. 
§ 26 
N.C. In bank’s action on_cashier’s 
fidelity bond where bank specifically al- 
leged that loss sustained by it was_oc- 
ecasioned by misconduct of cashier dur- 
ing period from February 25, 1939, to 
August 31. 1939, and the allegation 
was made in response to an order for 
a bill of particulars, bank was bound 
by the allegation and was required to 
confine its evidence thereto and could 
not undertake to show a shortage oc- 
curring at some other time.—Scottish 
Bank y. Daniel, 12 S.H.2d 224, 218 N.C. 
710. 
§ 27 
C.C.A.Mo. In action against surety 
company on guaranty bond, where an- 
swer put in issue the execution of the 
bond, burden was on plaintiff to es- 
tablish execution by preponderance of 
the evidence, unaided by presumption. 
—Coen vy. American Surety Co. of New 
York, 120 F.2d 393. : 
Where denial of the execution of 
guaranty bond was by verified answer, 
burden would have been on plaintiffs 
suing thereon in federal court to es- 
tablish execution by preponderance of 
the evidence, even had case been tried 
in Missouri state court. Mo.St.Ann. § 
965, p. 1235.—Coen vy. American Sure- 
ty Co. of New York, 120 F.2d 3938. 
In action against surety company on 
guaranty bond, where plaintiff assert- 
ed that company was estopped by rep- 
resentations of local manager to deny 
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§ 238 ; , 
C.C.A.Mo. In action against surety 
company on guaranty bond, bond was 
not admissible as evidence of its prop- 
er execution, and, on issue of execu- 
tion, allegedly forged signature thereon 
was not properly before the jury for 
comparison with specimen of signature 
introduced by company.—Coen = vy. 
American Surety Co. of New York, 120 
B.2d 393. 
Colo. In action on surety bond ~~ 
which contained provision requiring 
employer to present claim within three 
months after any termination of sure- 
ty’s liability or within three months — 
after date of expiration of each period 
of twelve months during continuance of 
bond, evidence of thefts oceurring dur-— 
ing life of bond was properly admitted, — 
as against contention that it was im- 
proper to admit any evidence of loss for 
any calendar year, three months after © 
close of that year, in view of construc- | 
tion of provisions of the bond.—Na- 
tional Surety Corporation y. Hall, 109 
P.2d 905. 


re 
v Be: i. 
§ 29 a 
C.C.A.Tex. To recover on bond in- ~ 
demnifying bank against direct loss of 
money or securities through its em- 
ployees’ dishonest acts, bank must show 
that direct loss was actually sustained | : 
by its employees’ dishonest acts and 
should not leave such question in con- 
dition of mere speculation.—Continental 
Casualty Co. v. First Nat. Bank of Tem- | 
ple, 116 F.2d 885. ig 
In bank’s action on bond indemnify- 
ing it against direct loss of money or 
securities through its employees’ dis- — 
honest acts, burden is on plaintiff to — 
establish its loss within terms of bond — 
by fair preponderance of evidence, 
though it has permitted records to be- 
come lost or destroyed or finds it im- 
possible to make such proof for other 
reasons.—Continental Casualty Co. y. — 
ae Nat. Bank of Temple, 116 F.2d 


. 


. 2. 
C.C.A.Tex. In action on fidelity bond 
by operators of a chain of retail liq- | 
uor stores, mere proof that inventory — 
shortages existed from time to time 
in eight of the stores was insufficient to __ 
establish that such shortages were due  __ 
to “dishonesty” of an employee or em- 
ployees where, under the bookkeeping 
system employed by plaintiffs, shortag- 
es would be reflected by a number of — 
things other than dishonest conduct — 
of employees.—Cobb v. American Bond- 

ing Co. of Baltimore, 118 F.2d 643. 

Colo. Evidence established that sure- 
ty waived execution by employee of 
surety bond guarantying fidelity of em- 
ployee, so that bond did not fail be- 
cause it was not executed by employee. — 
—National Surety Corporation vy. Hall, 
109 P.2d 905. 


Ohio App. In action on bond cover- 
ing defalcations of treasurer of build- 
ing and loan association, evidence es- 
tablished compliance with condition 
precedent relating to notice of loss 
prescribed by the bond which required 
written claim to be submitted to sure- 
ty at its home office within three 
months after discovery of loss. Gen. 
Code, § 9670.—North Dayton Savings 
& Loan Ass’n v. U. S. Casualty Co., 35 
N.E.2d 889, appeal dismissed 385 N.H 
2d 733, 138 Ohio St. 482. 

Tex.Civ.App. LKvidence that em- 
ployee, whose fidelity was guaranteed 
by bonding company, had admitted a 
shortage in his accounts with employer, 
together with report of audit of em- 
ployee’s books and auditor’s explana- 
tion thereof, sustained finding that em- 
ployer had sustained pecuniary loss 
due to misappropriation of funds by 
employee concealed by juggling of 
accounts kept for employer’s several 
businesses, and supported judgment 
against bonding company on the fidel- 
ity bond, notwithstanding it was dem- 
onstrated by reference to only a part 
of the complicated audit report that 


30 | 
employee had accounted to employer 
for considerably more money than had 
come into his hands.—Employers’ Lia- 
_ bility Assur, Corporation y. Kolp, 149 
 $.W.2d 209, error dismissed, judgment 
i. “-eorrect. 


§ 30 

_€.C.A.Mo. In action against surety 
company on guaranty bond, where exe- 
- eution of bond was denied under oath, 
evidence did not require submission of 
the question of actual execution of the 
bond to the jury, particularly in ab- 
sence of proof showing delivery and ac- 
- ceptance. Mo.St.Ann. § 965, p. 1235.— 
Coen v. American Surety Co. of New 
York, 120 F.2d 393. 
©.C.A,Tex. Inaction on fidelity bond, 
it was incumbent upon plaintiffs to 
present evidence sufficient to take the 
case to the jury on the issue whether 
the inventory shortages were due to 
the dishonesty of an employee _or em- 
_ ployees.—Cobb v. American Bonding 
Co. of Baltimore, 118 F.2d 643. 
Mo. In action for breach of an in- 
_ demnity bond where surety totally ig- 
-nored bank’s claim and did not an- 
swer letters notifying it of the amount 
of losses and demanding payment, and 
at trial did not question that a loss 
as claimed had occurred or that a loss 
as covered by the bond, and bank’s 
records were available during entire 
eriod from first time surety was noti- 
- fied until action was brought, and sure- 
ty failed to reply to bank’s letter 
king it if any further information 
as desired, and surety relied solely 
on fact that no notice or itemized 
_ statement as required by the bond had 
been filed by bank, whether surety was 
liable for vexatious delay was for the 
Bey ry.—Lemay Ferry Bank vy. New Am- 
erdam Casualty Co., 149 S.W.2d 328. 
Ohio App. In action on bond cover- 
\e defalcations of treasurer of build- 
ig and loan association, wherein evi- 
dence showed that treasurer receipted 
for money or made entries in pass- 
books representing receipt of money 
nd failed to give credits to the in- 
dividuals paying in the money and 
failed to enter amounts on cashbook 
of association, whether treasurer took 
ny of the funds of the association was 
for jury and trial court erred in di- 
-recting verdict for surety. Gen.Code, 
9670.—North Dayton Savings & 
‘Loan Ass’n v. U. S. Casualty Co., 35 
N.E.2d 889, appeal dismissed 35 N.H. 
2d 738, 138 Ohio St. 482. 

. § 32 
insurance policy, in- 
bank against money 
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cover interest from time when proof 
of loss was received and accepted by 
agents of insurance company.—First 
Nat. Bank of Ottawa v. Lloyd’s of Lon- 
don, 116 F.2d 221, 132 A.L.R, 599. 
Mo. Where bank notified surety 
company of amount claimed to be due 
on cashier’s indemnity bond on Feb- 
ruary 7, and surety under the terms 
of the bond had two months in which 
to verify loss sustained and pay the 
claim, bank was entitled to interest on 
amount recovered from surety from 
_ April 6 and was not entitled to in- 
terest on the amount from time that 
ss surety was first notified of shortages 
~~ in ceashier’s account.—Lemay Ferry 
cy Bank v. New Amsterdam Casualty Co., 


mee £149 S.W.2d: 328 
Where seller’s em- 


oS Tex.Civ.App. 
~~ ~ployee converted corporate stock sold 
to buyer and seller’s claim against in- 
- surer on indemnity bond was assigned 
to buyer, the buyer was entitled to in- 
terest from the date of the loss rather 
than from the date of assignment, since 
seller would have had the right to col- 
lect from date of the loss and the buy- 
‘ er, being the assignee of the seller, 
- could make any claim against the in- 
§ surer which could have been made by 
rE: 3 her assignor.—VFidelity & Deposit Co. of 
F Maryland v. aay rua S.W.2d 836. 
ad D.C.Ky. Subrogation may not be in- 
; voked where liability exists by virtue 
of a harsh common-law rule and its 


application is sought by a surety who 
has been paid to protect against such 
loss, but right of subrogation will not 
be denied merely because surety is a 
compensated corporate surety, although 
such fact may be considered in bal- 
ancing the equities—Federal Deposit 
Ins. Corporation v. American Surety 
Co. of New York, 39 F.Supp. 551. 

Where liability of paid surety under 
bond indemnifying against loss from 
dishonesty of employees exists only 
because of want of due care on part 
of bank, subrogation of surety might 
be properly denied, but where bank 
not only had knowledge of fraud be- 
ing perpetrated but assisted defraud- 
ing party, subrogation should be grant- 
ed to bring about an equitable adjust- 
ment between the parties.—Federal De- 
posit Ins. Corporation v. American 
Peay Co. of New York, 39 F.Supp. 

The surety on bond of national bank 
president as committee for incompe- 
tent, after making loss good, became 
subrogated to estate’s claim against 
bank based on bank’s imputed knowl- 
edge of conversion by president as 
committee, and such claim could be 
used by surety as an offset, dollar for 
dollar, against claim which receiver of 
bank had against surety under sepa- 
rate bond indemnifying bank against 
loss caused by dishonesty of bank em- 
ployees, the amount of offset allowable 
being the actual amount which surety 
was required to pay by law to _ the 
incompetent’s estate, including both 
principal and interest. Ky.St. § 4711- 
8.—Federal Deposit Ins. Corporation v. 
American Surety Co. of New York, 39 
F.Supp. 551. 

D.C.Mich. Sureties on city treasur- 
er’s fidelity bonds, after making good 
his. defalcations, are subrogated pro 
tanto to city’s right of action against 
public accountant for negligence in au- 
diting city’s books, in consequence of 
which treasurer’s previous defalcations 
were not discovered and he was left in 
position to commit subsequent defalca- 
tions.—Maryland Casualty Co. v. Cook, 
385 F.Supp. 160. 

The surety on accountant’s bond to 
audit city’s records in accordance with 
contract and specifications, providing 
that no payments would be made by 
city before completion of work, unless 
surety bond for faithful performance 
of contract was filed, became liable on 
bond to sureties on city treasurer’s 
fidelity bonds for amounts paid by 
them to city because of losses caused 
by treasurer’s fraud and embezzlements 
before and after negligent audit result- 
ing in failure to discover his previous 
detalcations, as accountant’s bond was 
not mere completion bond, but bond 
for faithful performance of contract.— 
Maryland Casualty Co. v. Cook, 35 F. 
Supp. 160. 

D.C.Ohio. Where surety on forgery 
bond executed to insurance company 
paid loss sustained by company whose 
agent received and converted proceeds 
of checks issued by company by forg- 
ing names of payees and indorsing his 
own name thereafter, and company as- 
signed to surety all causes of action for 
loss arising out of forgeries, surety, 
suing bank guaranteeing prior indorse- 
ments on checks, had no rights dif- 
ferent from or greater than those of 
company, and was subject to the same 
defenses as could properly be urged 
against company.—Royal Indemnity Co. 
v. Wederal Reserve Bank of Cleveland, 
Cincinnati Branch, 38 F.Supp. 621, af- 
firmed Royal Indemnity Co. v. Federal 


plies 2 Bank of Cleveland, 119 F. 
“N.Y. App. Div. Where assistant cash- 


ier of brokerage firm altered checks 
signed by member of firm by adding 
words “or ourselves” on face thereof 
and then, after affixing rubber stamp 
endorsement, deposited them in bank 
to credit of firm, surety on employee’s 
fidelity bond which made good cash— 
ier’s defalcations had no cause of action 
against bank on theory of subrogation 
or otherwise on ground that altera- 
tions of checks enabled assistant cashier 
to cover up peculations, since no neg- 
ligence of bank in accepting deposits 
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1own, where it actice t 
checks intended be used on 
given day shortly after commencement 
of business and all checks not used 
were deposited to firm’s credit ac- 
count.—Hartford Accident & Indemnity © 
Co. v. Bank of New York, 24 N.Y.S.2d 
783, 261 App.Div. 278. ‘ 

Tenn.App. An insurer which accept- 
ed check on “Back Tax’? bank account 
of clerk and master of chancery court 
for life insurance premium due from 
clerk and master, who signed check 
‘Dick Taylor B. Tax”, was chargeable 
with notice of breach of trust and was 
liable to clerk and master’s surety.— 
Hartford Accident & Indemnity Co. v. 
Farmers Nat. Bank, 149 S.W.2d 473, 
24 Tenn, App. 699. 
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FINDING LOST GOODS 


§1 

Mo.App. Where wrecking company 
purehased residence building and, dur- 
ing process of removal, part of wall 
fell, revealing metal box containing 
valuables, assignee of employee who 
found the box was not entitled to pos- 
session of contents as “lost property”, 
irrespective of whether wrecking com- 
pany was owner of building or merely 
in possession. Mo.St.Ann. § 14227 et 
seq., p. 5036 et seq.—State ex rel. Scott 
vy. Buzard, 144 S.W.2d 847. 


FINES, FORFEITURES, AND PEN- 
ALTIES 


§ 1 
Ga. A proper tender of a fine is 
equivalent to “payment,” but a tender 
after time allowed by law for payment 
does not have such effect. Code, § 20- 
a he A v. Aldredge, 15 S.H.2d 


§ 3. ; 
Pa.Quar.Sess. Letter and spirit of 
Federal and State Constitutions are 
against excessive fines and unusual 
punishments, and against cumulation 
of penalties—Commonwealth v, Kaskey, 
34 Luz.L.Reg.Rep. 93. 
§ 15 
Del,Gen.Sess. Under statutes re- 
specting collection of fines imposed by 
justices of the peace and fines im- 
posed for violating motor vehicles law, 
no such justice has right to receive 
fine imposed by him. Rev.Code 1935, 
§§ 4459, 5683(d).—State v. Seitz, 14 
A.2d 710. 
§ 17 


Pa.Super. The judgment of a court 
of oyer and terminer imposing a sen- 
tence of fine and imprisonment for a 
eriminal offense and certified to a court 
of common pleas was abated and satis- 
fied by the defendant’s death and 
could not be enforced against the es- 
tate of deceased defendant, even 
though the judgment was certified to 
the court of common pleas after de- 
fendant’s death, 12 P.S. § 1001.—Com- 
monwealth, to Use of Bradford County 
bevel eS E 17 A.2d 620, 143 Pa.Super. 


§ 29 

Alaska. The federal statute, amend- 
ing act requiring discharge of poor 
convict, unable to pay fine imposed by 
United States court, on his application 
to court commissioner after confine- 
ment in prison for 30 days solely for 
nonpayment of fine, by adding sentence 
providing that District Court of Alaska 
shall be deemed United States court 
and that commissioners appointed by 
judges thereof shall be deemed commis- 
sioners of United States court within 
such act, made act applicable to all 
poor conviets imprisoned solely for 
nonpayment of fines in Alaska, wheth- 
er confined on judgments of District 
Court or judgments of commissioners 
thereof as ex officio justices of the 
peace. 18 U.S.C.A. § 641; 48 U.S.C.A. 
3 a etarath S. v. Stromberger, 9 Alas- 

a 5 


§ 33 

N.D. Where court orally pronounced 
against one convicted of driving a 
motor vehicle while he was intoxicated, 
a fine of $50 and a sentence of 60 days 
in jail, and two days later the judge 
Signed a written judgment containing 
the additional provision that on mo- 


' 0 
jail was entitled to 
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- ton, 


a ng 60 days in 
corpus, notwithstanding that fine was 
not paid. Comp.Laws 1913, §§ 4331, 
10924-10926, 10933, 10935, 10941, 
10942.—State ex rel. Perry vy. Garecht, 


297 NW. 132. 


Tex.Cr.App. Where relator was con- 
victed of a misdemeanor in justice 
court and fined $1 and costs, amount- 
ing to $13.50, on which relator paid 
$7.50, relator was not entitled tobe 
released after serving two days in jail 
on ground that statute which would 
have required relator to serve minimum 
of 10-days if he had paid nothing did 
not apply because relator did not owe 
both fine and costs. Vernon’s  Ann.C. 
C.P. arts. 793, 920.—Hx parte Harring- 
148 S.W.2da aes 


§ 

Ill.App. Where defendant was prop- 
erly convicted in municipal court of 
Chicago for violating statute prohibit- 
ing bookmaking and pool selling, a 
judgment which sentenced defendant to 
pay a fine and costs was not void be- 
cause municipal court ordered, as part 
of judgment, that fine and costs be 
worked out by defendant at rate of 
$1.50 per day in default of payment, 
since under Criminal Code any person 
convicted in a court of record of a mis- 
demeanor may be required to work out 
fine and costs at rate of $1.50 per day. 
po eure Stats. c. 38, §§ 336, 391.— 
People vy. Allen, 30 N.E.2d 116, 307 
Ill.App. 241; People v. Greenberg, 30 
N.H.2d 116; People y. Ramashla, 30 
N.E.2d 117. 


§ 38 
C.C.A.Mass. Where there is no mis- 
take of fact, there can be no recovery 
of fines or taxes voluntarily paid under 
mistake of law.—Deppe vy. Lufkin, 116 
F.2d 483, ee a a F.Supp. 323. 


Cal.App. The statute providing that 
all fines collected by county proba- 
tion officer in any of the courts of the 
state as a condition of granting of 
probation shall be paid into the county 
treasury is applicable to the municipal 
court, Pen.Code, § 1203.1.—Los An- 
geles County v. Emme, 108 P.2d 695. 

The statute providing that all fines 
collected by county probation officer 
in any of the courts of state as condi- 
tion of granting of probation shall be 
paid into county treasury is clear and 
unambiguous, and could not be con- 
strued in any other manner than that 
collection by eounty probation officer 
was essential to entitle county to the 
fine. Pen.Code, § 1203.1.—Los Angeles 
County v. Emme, 108 P.2d 695. 

Under statute providing that all fines 
collected by county probation officer 
as condition of granting of probation 
or as a part of terms of probation shall 
be paid into county treasury, fines 
paid to clerk of municipal court of city 
of Los Angeles in cases where portion 
or all of sentehce of court had been 
suspended without referring the case 
to probation officer of Los Angeles 
county were not required to be paid 
into treasury of county of Los Angel- 
es, since county probation officer did 
not collect fine, and therefore a con- 
dition precedent to their being paid to 
county was absent. Pen.Code, § 1203.1. 
—Los Angeles County v. Emme, 108 
P20) 695. 

The statute providing that all fines 
collected by county probation officer 
in any of courts of state as condition 
of granting of probation, or as part of 
terms of probation shall be paid into 
county treasury, does not indicate pur- 
pose of legislature to provide that all 
fines paid 
were to be paid to county probation 
officer and sent to county treasury. 
Pen.Code, § 1203.1.—Los Angeles Coun- 
ty v. Wmme, 108 P.2d 695. 

N.Y. All fines collected in criminal 
proceedings by justice of the peace 
of a town must pass to the town and 
fees of the justice for services must be 
presented, audited and paid by the 
town board as computed under stat- 


aining unpaid, 
i Paes invalid, 


release on habeas > 


as condition of probation ~ 


ov Law, : 103 
Town of Putnam ley. v. 
28 N.H.2d 860, 283 N.Y. 334, reversing 
19 N.Y.S.2d 19, 259 App.Div. 824, ap- 
peal granted 19 N.Y.S.2d 1021, 259 App. 
cee 834, reargument denied 29 N.H.2d 


Tenn. The statutes providing that 
all fines and forfeitures in state cases 
when indictment is for a felony go to 
the state and in all other cases to the 
county in which indictment was found 
and that fines, amercements, forfeitures 
and recoveries in criminal cases con- 
stitute part of the revenue of the state 
are not modified by the statute provid- 
ing for imprisonment in the county jail 
for failure to pay fine and costs. Code 
1932, §§ 1258, 11798, 12026.—Nelson v. 
Loudon County, 144 S.W.2d 791. 


, § 42 

Del.Gen.Sess. After payment of fine 
legally imposed by justice of the peace, 
he has no further jurisdiction over 
matter and no power to remit fine. 
State v. Seitz, 14 A.2d 710. 


N.Y.Gen.Sess. Where defendant at- 
tacks justice of a sentence on an appli- 
eation for a remission of a fine, defend- 
ant must prove reasonable grounds jus- 
tifying remission.—In re Hershey 
Farms, 24 N.Y.S.2d 163, 175Mise. 641. 

The remission of fines imposed by a 
city magistrate, sitting as a Court of 
Special Sessions at a municipal term, in 
cases wherein defendant pleaded guil- 
ty of possessing adulterated milk in 
violation of Sanitary Code was not to 
be ordered pro forma predicated upon 
a comparison of previous fines which 
had been imposed against defendant in 
other cases, nor was remission to be 
ordered as matter of private interests, 
calculated on basis of effect of fines 
on defendant’s business. Code Cr.Proc. 
§ 484; Inferior Criminal Courts Act, 
§§ 140, 142—In re Hershey Farms, 
24 N.Y.S.2d 168, 175 Misc. 641. 

The discretion of a City Magistrate, 
sitting as a Court of Special Sessions 
at a municipal term, in imposing fines 
against defendant which pleaded guil- 
ty of possessing adulterated milk in 
violation of Sanitary Code could not be 
disturbed on defendant’s motion before 
Court of General Sessions of New York 
county for remission of fines unless 
circumstances justified claim that pun- 
ishment was arbitrary, unreasonable or 
excessive in fact or as matter of law 
and that it did not subserve but im- 


peded or defeated ends of justice. Code 
Cr.Proc. § 484; Interior Criminal 
Courts Act, §§ 140, 142—In re Her- 


one Farms, 24 N.Y.S.2d 163, 175 Mise. 
An order remitting fines imposed 
against defendant bv a city magistrate, 
sitting as a Court of Special Sessions at 
a municipal term, in cases wherein de- 
fendant pleaded guilty of possessing 
adulterated milk in violation of Sani- 
tary Code could be made as well by 
Court of Special Sessions of city of New 
York as by Court of General Sessions 
of county of New York, and where both 
eourts had such concurrent jurisdiction, 
it would not be used by Court of Gen- 
eral Sessions in review of Court of 
Special Sessions until latter court, as 
the court of original jurisdiction, had 
had opportunity to reconsider its judg- 
ment. Code Cr.Proc. 484; Inferior 
Criminal Courts Act, §§ 140, 142.—In re 
Hershey Farms, 24 N.Y.S.2d 163, 175 
Mise. 641 

The scope and purpose of statutory 
provisions concerning power of Court 
of Special Sessions of city of New 
York and Court of General Sessions of 
county of New York to remit fines is 
not to be regarded as an appeal. Code 
Cr.Proc. § 484.—In re Hershey Farms, 
24 N.Y.Si2d— 163, 175° Misc. 641. 

Fines totaling $400 imposed by a city 
magistrate, sitting as a Court of Spe- 
cial Sessions at a: municipal term, 
against defendant in three cases where- 
in defendant pleaded guilty of possess- 
ing adulterated milk in violation of 
Sanitary Code, the legal limit of pun- 
ishment for the offenses being a $500 
fine in each case, were not so excessive 
as to show an abuse of discretion which 


utzky, 


ES : 
ld authorize 


fines or a portion thereof, espe 
view of defendant’s court ( 
previous cases. Code Cr.Proc. 

Inferior Criminal Courts Act, § 
142; Penal Law, § New 
City Charter 1936, § ‘ . de 
re Hershey Farms, 24 N.Y.S.2d 163, 
Mise. 641. 


Supp. 905. RP S30 iv 
Alaska. The law does not favor for- — 
feitures and they are abhorred in 
equity._Sakow v. J. B. Riley Iny. Co i 
9 Alaska 427, affirmed 110 F.2d 34 ; 
Nev. “Forfeiture’ is a punishment © 
annexed by law to some illegal act or 
negligence in the owner of lands, ten- 
ements or hereditaments whereby h 
loses all of his interests therein.—In_re 
Manse Spring and Its Tributaries, Nye 
County, 108 P.2d 3811. f y 


§ 46 : re 
Wis. Where purpose of statute pro 
viding for forfeitures is uncertain 
the language should be read stric 
to soften its severity, where meanin 
would otherwise be unreasonably 
harsh.—Boynton Cab Co. v. Neubec: 
296 N.W. 636, 237 Wis. 249. . nyat 


D.C.Mass. Where automobile © 
seized while being used by regist 
owner’s husband for transporting 1 
lawfully counterfeit coins, automobil 
was subject to forfeiture as agains 
claim of owner, regardless whether she 
possessed guilty knowledge of use to 
which her husband put automo 
49 U.S.C.A. §§ 781-788 and § 782 

._S. v. One 1940 Packard Coupe 
F.Supp. 788. Neer: 

Cal.App. 
ableness of 
moral responsibility, 
reputation, required by statute to pr 
tect claimant of automobile against fo 
feiture on ground of use in concealin 
or transporting drugs, is primarily a 
question of fact, it must meet certain 
legal requirements, and should reveal 
prospect’s home address, his employ 
er, either past or present, source of his 
income, and his family or social con- 
nections, and, in case of a stranger, 
some inquiry as to his prior location 
and standing in that community. § 
1939, p. 768, § 11620.—People v. On 
1939 Buick 8 Coupe, Engine 
43787923, 110 P.2d 1013. clio 

In order to protect claimant of au 
tomobile against forfeiture for use 
conceal or transport drugs, statute 
quires inquiry concerning automobile 
purchaser along two distinct lines, his 
financial status and his moral responsi 
bility, and a purely financial examina- 
tion will not necessarily reveal facts 
necessary to pass upon moral responsi- 


bility, character, and reputation. St. — 
1939, p. 768, § 11620.—People y. On 

1939 Buick 8 Coupe, Engine No. — 
43787928, 110 P.2d 1013. at 


Investigation of proposed purchaser ~ 
of automobile, in order to protect — 
claimant against forfeiture for use in 
concealing or transporting drugs, is 
not alone to protect financial invest- 
ment of seller or bank, but to protect | 
public, and to keep automobiles out of — 
the possession of those who might use 
them for an unlawful purpose. St. — 
1939, p. 767, § 11610 et seqg.—People v. — 
One 1939 Buick 8 Coupe, Engine No. — 
43787923, 110 P.2d 1013. 

Cal.App. The fact that conditional 
seller’s investigation of purchaser of 
automobile disclosed that purchaser 
was a card dealer did not constitute 
“constructive notice’ to seller and 
finance corporation that automobile, 
which the People sought to forfeit, 
was intended to be used in unlawful 


transportation of narcotics. St.1939, 
De vor, © S§-11610 et, sed.3\-) Day elOSaams 
11620; Civ.Code, § 19.—People v. One 


1933 Buick Sedan, 111 P.2d 378. 
Although the fact that purchaser of 
an automobile has been a card dealer 
might arouse a suspicion that automo- 
bile was to be used in illicit traffie in 


§ 48 


narcotics, a mere suspicion is insuffi- 
cient basis for denying claim of con- 
ditional seller, or finance company in 
roceeding for forfeiture of automo- 
ile. §t.1939, p. 767, § 11610 et seq.; 
B 768, § 11620; Civ.Code, § 19.— 

eople v. One 1933 Buick Sedan, 111 
P.2d 378. . 

Cal.App. If an automobile is taken 
from its owner without his consent 
and used by the taker for an unlawful 
purpose, such as the transportation of 
narcotics in violation of the State Nar- 
cotic Act, the automobile cannot be 
forfeited to the state, but if the owner 
consents to use of automobile, the fact 
that he did not know that it was to 
be used for an unlawful purpose will 
not prevent a_ forfeiture. en.Laws 
1937, Act 5323.—People v. One 1939 
La Salle 8 Touring Sedan, Engine No. 
2301026, 115 P.2d 39. ; 

Cal.App. Under the State Narcotic 
Act, unlawful possession or use of an 
automobile by an occupant thereof 
works a forfeiture. Gen.Laws 1937, 
Act 5323.—People v. One 1939 La Salle 
8 Touring Sedan, Engine No. 2301026, 
toe P2203 9. 

Nev. The element of intent which is 
necessary in case of an “abandonment” 
is not a necessary element in the case 
of a “forfeiture”, and the latter may be 
worked directly against the intent of 
the owner of the right to continue in 
the possession and the use of the right. 
—In re Manse Spring and Its Tribu- 
taries, Nye County, 108 P.2d 311. 

R.I. One who seeks to enforce a for- 
feiture must himself be free from 
blame under maxim that he who seeks 
equity must do equity.—Hingeco Mfg. 
Co. v. Haglund, 14 en 233. 


§ 53 

Cal.App. Under the State Narcotic 
Act, a conditional seller of an automo- 
bile may avoid a forfeiture of its inter- 
est in automobile where automobile 
has been used to transport narcotics 
if seller can establish that it entered 
into conditional sales contract after 
reasonable investigation of moral re- 
sponsibility, character and reputation 
of buyer and without knowledge that 
automobile was to be used in violation 
of the act, even though conditional buy- 

’s interest is forfeited. Gen.Laws 


e 
1937, Act 5323.—People v. One 1939 La 


Salle 8 Touring Sedan, Engine No. 
2301026, 115 P.2d is 

If a conditional buyer of an automo- 
bile has a defense to a proceeding for 
forfeiture of automobile on ground 
that it has been used to transport nar- 
ecotics in violation of State Narcotic 
Act, such defense can be asserted by 
conditional seller regardless of wheth-~- 
er seller has made investigation of 
buyer which would permit seller to 
avoid a forfeiture. Gen.Laws 1937, 
Act 5323.—People v. One 1939 La Salle 
8 Touring Sedan, Engine No. 2301026, 
ion 20 39. 

In proceedings for forfeiture of an 
automobile on ground that it had been 
used to unlawfully transport narcotics, 
the question of lack of consent by 
owner of automobile to its use by per- 
sons transporting narcotics was a mat- 
ter of defense which was to be pleaded 
and proved by persons relying on such 
defense. Gen.Laws 1937, Act 5323.— 
People v. One 1939 La Salle 8 Touring 
Se Engine No. 2301026, 115 P.2d 


If an automobile used unlawfully to 
transport narcotics was the community 
property of a husband and wife, the 
latter being registered owner thereof, 
regardless of identity of driver at time 
of unlawful use, proof by wife, in pro- 
ceedings for forfeiture of automobile, 
that she had given no one permission 
to take automobile, would not suffice 
to prevent a forfeiture. Gen.Laws 
1937, Act 5323.—People v. One 1939 
La Salle 8 Touring Sedan, Hngine No. 
2301026, 115 P.2d 39. 

If an automobile used unlawfully to 
transport narcotics was the communi- 
ty property of a husband and wife, the 
latter being registered owner thereof, 
in proceedings for forfeiture of auto- 
mobile it was necessary to establish 
that husband did not consent to use of 
automobile by occupants thereof at 
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time of unlawful use to prevent a for- 

feiture. Gen.Laws 19387, Act 5323.— 

People v. One 1939 La Salle 8 Tour- 

ing Sedan, Engine No. 2301026, 115 P. 
Bee 

In proceedings for forfeiture of an 
automobile on ground that it had been 
used unlawfully to transport narcotics, 
where the state claimed that automo- 
bile was community property of reg- 
istered owner, a married woman, and 
her husband, the only permissible 
finding respecting ownership of au- 
tomobile was that automobile was 
registered owner’s separate property, 
where registered owner testified that 
automobile belonged to her and that 
payments thereon had been made from 
her separate earnings, and the state 
offered no evidence to rebut stacutory 
presumption of a gift by husband of 
his interest to registered owner. Gen. 
Laws 1937, Act 5323; Civ.Code, § 164. 
—People v. One 1939 La Salle 8 Tour- 
ing Sedan, Hngine No. 2301026, 115 
Pi2d0 39, 

Evidence did not justify forfeiture 
of an automobile on ground that it 
had been used unlawfully to transport 
narcotics where use of automobile was 
without consent of owner thereof. 
Gen.Laws 1937, Act 5323.—People v. 
One 1939 La Salle 8 Touring Sedan, 
Engine No. 2301026, 115 2d. 39. 

In proceedings for forfeiture of an 
automobile on ground that it had been 
used unlawfully to transport narcotics, 
where unlawful use occurred on Au- 
gust 3, 1939, a finding of an unlawful 
use ‘on or: about the 8th day of Au- 
gust, 1939”, could, under circum- 
stances, be interpreted to include Au- 
gust 3d, and error in dates did not 
entitle the state to reversal of adverse 
judgment where evidence showed that 
automobile was used on August 3d 
without permission of owner. Gen. 
Laws 1937, Act 5323.—People v. One 
1939 La Salle 8 Touring Sedan, Engine 
No. 2301026, 115 P.2d 39. 

In proceedings for forfeiture of an 
automobile on ground that it had been 
used unlawfully to transport narcotics, 
a finding that at time of use ‘‘uniden- 
tified person or persons’ were operat- 
ing automobile in contravention of the 
act and without owner’s consent or 
knowledge was a finding that known 
occupant of automobile and unidenti- 
fied person were using automobile 
without owner’s consent, and it could 
not be inferred that owner consented 
to use of automobile by occupant and 
that occupant permitted unidentified 
person to operate it. Gen.Laws 1937, 
Act 5323.—People v. One 1939 La 
Salle 8 Touring Sedan, Engine No. 
2301026, 115 P.2d 39. 


§ 57 

D.C.Mass. A libel by federal govern- 
ment for forfeiture of automobile un- 
der statute providing for forfeiture of 
any conveyance used for purpose of un- 
lawfully transporting counterfeit coins 
was a “proceeding in rem” against the 
automobile, in which the law ascribed 
to automobile a power of complicity 
and guilt in the offense. 49 U.S.C.A. 
§§ 781-788.—U. S. v. One 1940 Packard 
Coupe, 36 F.Supp. 788. 

The remedy of an innocent person 
whose interest in automobile has been 
declared forfeited under statute pro- 
viding for forfeiture of any conveyance 
used for purpose of unlawfully trans- 
porting counterfeit coins is an admin- 
istrative appeal by application to the 
Secretary of the Treasury or to the 
Secretary of Commerce. 49 U.S.C.A. §§ 
781-788; Tariff Act of 1930, § 618, 
19 U.S.C.A. § 1618—U. S. v. One 1940 
Packard Coupe, 36 F.Supp. 788. 


Cal.App. In proceeding for forfeiture 


of automobile for alleged violation of. 


narcotic law, whether bank asserting 
lien upon automobile as assignee of con- 
ditional sales contract made reasonable 
investigation of purchaser’s moral re- 
sponsibility, character, and reputation, 
so as to avoid forfeiture of bank’s in- 
terest, was question of fact for trial 
court’s determination. St.1935, p. 2210, 
§ 15.—People v. One 1939 Plymouth 6 
Coupe, 107 P.2d 266. 

On state’s appeal from judgment in 
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proceeding for forfeiture of automobile | a. 


for alleged violation of narcotic law, 


trial court’s finding of fact that bank 
asserting lien on automobile had made 
reasonable investigation of purchaser’s 
moral responsibility, character, and 
reputation, could not be interfered with 
if finding was supported by evidence. 
St.1935, p. 2210, § 15.—People v. One 
1939 Plymouth 6 Coupe, 107 P.2d 266. 

In proceeding for forfeiture of auto- 
mobile for violation of narcotic law 
wherein bank asserted lien on automo- 
bile as assignee of conditional sales 
contract, evidence concerning bank 
manager’s personal knowledge of pur- 
chaser, personal interview of purchaser 
by another bank official, and references 
furnished by third parties, sustained 
finding that bank made reasonable in- 
vestigation of purchaser’s moral respon- 
sibility, character, and reputation so as 
to avoid forfeiture of bank’s interest, 
notwithstanding evidence to the effect 
that purchaser was a card dealer, since 
use of term “card dealer’ did not imply 
that purchaser was a “drug addict.” 
St.1935, p. 2210, § 15—People v. One 
1939 Plymouth 6 renee 107 P.2d 266. 


D.C.Mass. Hvidence failed to estab- 
lish that automobile was unlawfully in 
possession of a person who acquired 
possession thereof in violation of crim- 
inal laws, so as to prevent forfeiture 
of interest of holder of conditional 
sales contract under which automobile 
was sold under statute Providing for 
forfeiture of any conveyance used for 


purpose of unlawfully transporting 
counterfeit coins. 49 U.S.C.A. §§ 781- 
788 and § 782.—U. S. v. One 1940 


Packard Coupe, 36 F.Supp. 788. 

Cal.App. In proceeding for forfeiture 
of automobile used to conceal or trans- 
port drugs, claimant has burden of 
proving investigation of automobile 
purchaser’s moral responsibility, char- 
acter, and reputation, of the kind and 
to the extent required by statute. St. 
1939, p. .768, § 11620.—People v. One 
1939 Buick 8 Coupe,. Engine No. 
43787923, 110 P.2d 1013. 

Evidence held not to show sufficient 
investigation of moral responsibility, 
character, and reputation of automobile 
purchaser, so as to protect purchaser 
of conditional sales contract against 
forfeiture of automobile for use _ to 
conceal or transport drugs. St.1939, 
p. 768, § 11620.—People v. One 1939 
Buick 8 Coupe, Engine No. 43787923, 
110 P.2d 10138. 

Cal.App. In proceeding to forfeit 
automobile used in illicit traffic in 
narcotics, evidence that conditional 
seller of automobile required buyer to 
execute questionnaire and that persons 
named therein were thereafter inter- 
viewed and spoke favorably of buy- 
er’s moral responsibility, character 
and reputation, except that he had 
been a card dealer in a tavern, estab- 
lished that reasonable investigation 
had been made before.making sale by 
seller and finance corporation claim- 
ing automobile. St.1939, p. 767, § 
11610 et seq.; p. 768, § 11620.—People 
sven 1933 Buick Sedan, 111 P.2d 


In proceeding to forfeit automobile 
for use in illicit traffic in narcotics, 
wherein finance corporation claimed 
interest in automobile, no presumption 
or inference against buyer of automo- 
bile could be predicated on fact that 
he had been a card dealer in a tavern. 
St.1939, p. 768, § 11620.—People v. 
One 1983 Buick Sedan, 111 P.2d 378. 


In proceeding for forfeiture of au- 
tomobile, it was for trial court to 
weigh facts relating ‘to finance corpo- 
ration’s claim to automobile. St.1939, 
p. 768, 11620.—People v. One 1933 
Buick Sedan, 111 P.2d 378. 


Whether conditional seller of auto- 
mobile and finance corporation claim- 
ing interest in automobile in proceed- 
ing for forfeiture thereof had knowl- 
edge at time of sale that automobile 
was intended to be used in unlawful 
transportation of narcotics was a 
question of fact, and determination of 
trier of facts was controlling on ap- 
peal. St.1939, p. 767, § 11610 et seq; 


5 ople v. One 1933 
dan, 111 ye 378. 
D.C.Mass. Under statute providing 
for forfeiture of any conveyance used 
for purpose of unlawfully transporting 
counterfeit coins, innocent lienor was 
not entitled to relief from a forfeiture 
of its interest by reason of its inno- 
cence. 49 U.S.C.A. §§ 781-788 and § 
782.—U. S. v. One 1940 Packard Coupe, 
36 F.Supp. 788. 


; 05 ; 

Ind. A principal is liable for a pen- 

alty for acts committed by his agent 

with his Knowledge .or sanction.—Kar- 
valsky y. Becker, 29 N.H.2d 560. 


FIRE INSURANCE 


§ 4 

Mo.App. Where divorced husband 
deeded entire tract to third person 
without consideration so that third per- 
son could negotiate with divorced wife 
for acquisition of wife’s one-half inter- 
est in the property, and subsequently 
obtained deed from wife of her interest, 
husband had an “insurable interest” in 
the property consisting in equitable 
title, and could recover on fire policy 
issued by mutual company before third 
person reconveyed to husband.—Rus- 
sell v. Southeast Missouri Mut. Fire 
Ins. Co., 146 S.W.2d 674. 

In action on fire policy issued by 
mutual company, instruction denying 
right to recover unless plaintiff had 
legal title to property insured at time 
of issuance of policy, even though 
plaintiff was equitable owner at that 
time, was properly refused.—Russell 
v. Southeast Missouri Mut. Fire Ins. 
Co., 146 S.W.2d 674. 


85 

C.C.A.Pa. A bailee in possession of 
goods belonging to another may insure 
the goods against fire and, if fire oc- 
eurs and bailee collects insurance mon- 
ey, bailee holds that part of fund over 
and above his interest in goods as 
a trustee for owner.—In re Podolsky, 
115 F.2d 965, reversing 34 F.Supp. 803. 

Pa.Super. Under fidelity bond which 
did not automatically expire and could 
be cancelled only by written notice, 
and which specifically provided that 
aggregate liability under both original 
and continuation bond should not ex- 
ceed the greatest amount for which in- 
surer could be liable under one of 
such bonds, and that liability of sure- 
ty on account of any one employee 
should not exceed the amount set op- 
posite employee’s name in attached 
schedule, insurer’s liability was not 
eumulative and hence insurer was li- 
able for only $1,000, the amount set 
opposite particular employee’s name 
each year, though such employee’s de- 
faleations over three years amounted 
to $2,671.04.—Bradley v. Fidelity & 
Casualty Co. of New York, 14 A.2d 
894, 141 Pa.Super. 85. 

§ 23 

Iowa. Where seller of locker and 
cold storage system under conditional 
sales contract providing that title was 
to remain in seller until indebtedness 
was fully paid brought replevin upon 
buyer defaulting in payments, and a 
consent judgment in favor of seller 
was entered therein, but seller still re- 
tained notes executed by buyer, and 
there was nothing to indicate any 
rescission of contract, replevin action 
and judgment therein did not relieve 
buyer from payment of purchase price 
nor destroy lien of seller on chattel, 
and hence did not prevent recovery on 
fire policy taken out by buyer on 
ground that buyer ceased to have any 
“insurable interest” in property. Code 
1939, § 9985, subd. 2.—Midwest Metal 
Stamping Co. v. Citizens Fund Mut. 
Fire Ins. Co., 295 N.W. 444. 

Where seller of locker and cold stor- 
age system under conditional _ sales 
contract providing that title was to re- 
main in seller until indebtedness was 
fully paid, and requiring buyer to in- 
sure chattel against loss by fire in fa- 
vor of seller, brought replevin upon 
buyer defaulting in payments and a 
consent judgment in favor of seller was 
entered therein, but buyer was permit- 


ted to retain possession of chattel after 
replevin action up until time of loss by 
fire, both buyer and seller after con- 
sent judgment in replevin action each 
had an “insurable interest”, as they 
had at time of execution of contract. 
—Midwest Metal Stamping Co. v. Citi- 
oS a rae Mut, Fire Ins. Co., 295 N. 


§ 24 _ 

Ga.App. Even in absence of a clause 
in automobile fire and theft policy 
providing that policy should become 
void upon transfer of title unless trans- 
fer was agreed to in writing by in- 
surer, the transfer and sale of truck 
covered by policy whereby assured had 
no further interest and title therein 
would void the policy. Code, §§ 56-812, 
56-825.—Brooker, for Use of Jacobs, 
vy. American Ins. Co., 16 S.H.2d 251. 

2 


§ 25 
La. A fire policy issued in Mississip- 
pi and covering property in such state 
was a Mississippi contract.—Wicher- 
Woodland Co. v. Buffalo Ins. Co. of 
New York, 3 So.2d 268, 198 La. 38. 


§ 31 

Tex.Com.App. ‘Chat fire policy was 
not effective until countersigned by 
agent did not enlarge agent’s author- 
ity, which was expressly limited by 
policy.—Lindley v. Franklin Fire Ins. 
Co., 152 S.W.2d 1109, reversing Frank- 
eS pene Ins. Co. v. Lindley, 128 S.W. 


32 

Wash. In conte of conditional sale 
to church of organ, church’s covenant 
to insure the organ, which church ney- 
er repudiated, was a “continuing cove- 
nant” and measure of damages for its 
breach was reasonable value of the or- 
gan at time of its destruction by fire. 
—Reuter Organ Co. v. First Methodist 
Episcopal Church of Kelso, 109 P.2d 


A conditional seller of organ could 
not recover both on notes given for 
purchase price and for breach of buy- 
er’s covenant to insure the organ, and 
henee amount which seller had received 
under the notes would be credited 
against value of the organ at its time 
of destruction by fire, recovered by 
seller for breach of covenant to insure. 
—Reuter Organ Co. v. First Methodist 
Byiscoua Church of Kelso, 109 P.2d 


§ 33 é 
Ga.App. A contract of fire insurance 
must be wholly in writing and cannot 
be made partly in writing and partly 
in parol. Code, § 56-801.—Cutright v. 
an Union Fire Ins. Co., 15 8.H.2d 


§ 43 

Ark. Where, prior to expiration of 
fire policy, insurer’s agent prepared a 
renewal policy and notified insured of 
expiration of policy and insured did 
not indicate that he would accept re- 
newal policy and course of dealing be- 
tween insured and insurer’s agent did 
not show that credit was extended for 
payment of premiums but rather 
showed that insured dealt with agent 
on a cash basis, insured could not re- 
cover on the alleged renewal of fire 
policy after its expiration, notwith- 
standing mental reservation of insured 
that he would take policy within 30 
days and pay premium.—Pacific Nat. 
Fire Ins. Co. v. Suit, 147 S.W.2d 346. 

Fire insurance contracts must be mu- 
tual, and a proposed contract which has 
not been accepted by insured is in no 
sense a completed contract.—Pacific 
yee Fire Ins. Co. v. Suit, 147 S.W.2d 
346. 

A mere proposal to renew a fire pol- 
icy unless accepted is not binding upon 
either party.—Pacific Nat. Fire Ins. Co. 
v. Suit, 147 S.W.2d 346. 

The acceptance of a proposal of in- 
surance must be evidenced by some act 
that binds the party accepting, and a 
mental resolution is not sufficient.—Pa- 
cific Nat. Fire Ins. Co. v. Suit, 147 S. 
W.2d 346. 

Where insured did not accept the 
offer of insurer’s agent to renew fire 
policy for a year, acts of agent in pre- 
paring a renewal policy and filing it 
and notifying the insured of fact of 


filing were nothing more than an offer 


‘the parties—Pacific Nat. Fire Ins. Co. _ 


ps ‘ a were e a 
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to insure property and did not “estop” 
the insurer from pleading, in action on | 
alleged renewal policy, that insured ~ 
had not accepted contract, since with- — 
out acceptance by insured of renewal — 
policy there was no mutuality between 


vy. Suit, 147 S.W.2d 346. 


. § 48 . ? 

Wis. Under statute, insurer cannot 
lawfully insert in blank space, left in 
standard fire insurance policy for de- 
scription of property insured, a provi- 
sion limiting liability on policy to time 
during which insured building is oc- 
cupied for dwelling purposes only. St. 
1939, §§ 203.01, 203.06—Home Mut. — 
Bldg. & Loan Ass’n vy. Northwestern 
pera Ins. Co., 295 N.W. 707, 236 Wis. 


- § 49 

Ky. The statute requiring that in- 
surance contracts be expressed in the 
policy has no application to co-opera- 
tive or assessment fire insurance com- 
panies, in view of fact that the stat- 
ute is not contained in chapter relat- 
ing to such companies and title of act 
discloses that it was intended primari- 
ly to prohibit rebates, and that it was 
enacted at same session of Legislature — 
as the statute providing that no other | 
act relating to insurance or insurance 
companies adopted at ‘such session 
should apply to co-operative or as- 
sessment fire insurance companies in- 
corporated under the laws of Ken- 
tucky. Ky.St. §§ 722a-6, 762a-18.— 
Grant County Assessment Fire Ins. Co. 
Pe iecree aise: 142 S.W.2d 987, 283 Ky. -— 


Ky. The statutes requiring that an 
application for an insurance policy 
be attached to the policy have no ap- 
plication to policies of fire insurance _ 
as indicated from the titles under — 
which the statutes appear as well as — 
the wording of the statutes. Ky.St. 
§§ 656, 679—Grant County Assess- 
ment Fire Ins. Co. v. Scroggins, 142 © 
S.W.2d 987, 283 Ky. 731. 

§ 51 

_C.C.A.Cal. Where insurance compa- 
nies delivered fire policy to broker who 
applied therefor and sent him letter 
requesting check for unearned premi- 
um, policy was forwarded to insured’s 
agent unconditionally, such agent — 
agreed that insured could pay him 
amount of premium, which insured 
thought that agent had paid, at end of — 
60 days, but forwarded policy, with- 
out knowledge of or notice to insured, 
to such broker, who returned it to in- 
surers with statement that insured 
could not pay premium, and insured’s — 
agent demanded premium money from 
insured, who paid such agent part of 
it, after insurers claimed earned premi- 
um, there was valid completed insur- 
ance contract binding on _ parties.— 
Tarleton v. De Veuve, 113 F.2d 290. 

Delivery of fire insurance policy to 
insurance broker, employed by insured 
to procure insurance, was equivalent 
to delivery thereof to insured and put 
policy in full force and _ effect.—Tarle- 
ton v. De Veuve, 113 F.2d 290. 


§ 54 

C.C.A.Cal. The fact that premium on 
fire insurance policy, which took ef- 
fect from date of its issuance and de- 
livery, was not paid by insured to 
broker, to whom insurers looked for 
payment thereof, nor by such _ broker 
to insurers, at time of fire, did not 
affect enforcement of terms of policy 
against insurers, in absence of con- ; 
trary arrangement.—Tarleton vy. De 
Veuve, 113 F.2d 290. 

Mich. Under by-laws of farmers’ mu- 
tual fire insurance company _ providing 
that application should not be binding 
on company until charges established 
by board of directors had been paid 
and application had been approved by 
secretary, where policy was never is- 
sued and charges were not paid prior 
to loss, company was not liable though 
secretary had allegedly waived prepay- 
ment of premium, and though use of 
the word “afforded” in application in- 
stead of the words “to be afforded” al- 
legedly indicated that the proposed 


- eoverage was in presenti rather than 
in futuro. Comp.Laws 1929, § 12593.— 
Equitable Trust Co. v. Eastern Michi- 
gan Farmers’ Mut. Fire Ins. Co., 296 
N.W. 301, 296 ee 

5 


Ill.App. An insurance company _ is 
not bound by policy issued by broker 
or agent in exchange for personal serv- 
ices to be rendered by insured for 
personal benefit of broker or agent, 
without insurance company’s having 
knowledge of the arrangement.—Elowe 
vy. Superior Fire Ins. Co., 30 N.H.2d 
953, 307 Ill.App. 569. 

A fire insurer’s extension of credit 
to agent, by allowing agent 60 days 
in which to collect and remit premi- 
ums, did not relieve insured of the 
obligation of paying for policy issued 
by agent without authority in ex- 
change for personal services to agent, 
since insured remained primarily lia- 
ble and agent had 60 days in which to 
- yemit premium only if he collected 
-premium.—EHlowe v. Superior Fire Ins. 
 Co., 80 N.H.2d 953, 307 Tl.App. 569. 
Where agent issued fire policy in ex- 
change for personal services to agent 
by insured, without insurer’s knowl- 

dge of the arrangement, insurer could 
ae ther cancel the policy if insured did 
not pay or allow it to remain in force 
until premium was fully earned, and 
then sue to collect premium.—Hlowe v. 
Superior Fire Ins. Co., 30 N.H.2d 953. 
307 Ill.App. 569. a 


See Blue v. Pearl Ane Co. Ltd. 


’ 


A 


569. 

»/& fire insurer was not obliged to 
cancel policy when it learned that in- 
sured had failed to pay premium, but 
could adyance credit to insured and 
allow the debtor-creditor relationship 
to continue until premium was fully 
earned, and by doing so did not con- 
done nor ratify agreement between in- 
ured and agent, not known to insur- 
, for payment of premiums in per- 
sonal services to agent, nor subject 
itself to charge of “estoppel” against 
denying validity of the policy.—Elowe 
vy. Superior Fire Ins. Co., 30 N.H.2d 
953, 307 Ill.App. 569. 

Mich, Where by-laws which are of 
the essence of a contract between an 
applicant and a farmers’ mutual fire 
insurance company require that pre- 
-mium be paid before policy shall take 
effect, an officer cannot bind the com- 
pany by agreement that, notwithstand- 
ing nonpayment of premium, policy 
shall be effective. Comp.Laws 1929, § 
~12593—Equitable Trust Co. v. Bastern 
Michigan Farmers’ Mut. Fire Ins. Co., 
296 N.W. 301, 296 Bich: 392, 


C.C.A.Pa. An_ insurer’s obligation 
under a fire policy cannot be enlarged 
or varied by judicial construction.—In 
re Podolsky, 115 F.2d 965, reversing 
34 F.Supp. 803. 

Mont. The parties to oral contract 
for original insurance presumptively 
contemplate inclusion of provisions con- 
tained in policies usually issued to cov- 
er like risks. Austin v. New Brunswick 
Fire Ins, Co. of New Brunswick, N. J., 
108 P.2d 1036. 

Where policy normally issued for 
desired coverage was a combination pol- 
icy containing insolvency clause, action 

under alleged insolvency clause of oral 
contract of insurance was not barred 
because nothing was said in negotia- 
tions for the insurance about an insol- 
vency clause.—Austin v. New Brunswick 
Wire Ins. Co. of New Brunswick, N. J., 
108 P.2d 10386. 

§ 70 


Cal.App. A policy, such as a fire 
policy, will be interpreted in the light 
of the fact that policies are drawn 
by the insurer, and are rarely under- 
stood by the insured, to whom every 


> 


TR. 


rational indulgence should be given, — 
and in whose favor the policy should © 


be liberally construed, but the rule 
will not be applied to nullify an ex- 
press and unequivocal provision, where 
the terms are plain and explicit and 
the meaning is clear.—Foley v. Sonoma 
County Farmers’ Mut. Fire Ins. Co. of 
Sonoma, 108 P.2d 939. 
§ 72 

Ala, The meaning to be given to 
terms “penalty’’ and “penal acts’ de- 
pends upon circumstances and purpose 
in view, and strictly a “penalty” de- 
notes a punishment imposed and en- 
forced by the state for an _ offense 
against its laws, but, commonly speak- 
ing, it includes any extraordinary lia- 
bility to which the law subjects a 
wrongdoer in favor of person injured, 
not limited to damages suffered.—For- 
syth v. Central Foundry Co., 198 So. 
ea in Phillips v. Zavello, 198 
oO. ; 


The amount recovered in an action 
under statutes giving a private action 
for recovery of a penalty, where a pri- 
vate right has been invaded, is not a 
‘Henalty”’, as known to common law.— 
Forsyth v. Central Foundry Co., 198 
So. 706, followed in Phillips v. Zavel- 
lo, 198 So. 710. 

§ 73 


C.C.A.Mo. In actions by city on fire 
policies where insurers claimed that 
fire did not occur in building described 
in policies, testimony by insurance 
agent who procured policies for city 
that agent had been directed by city 
council to obtain insurance on struc- 
tures in controversy as a unit and that 
he had so instructed insurance broker- 
age firm which issued policies was 
properly excluded on insurers’ objec- 
tions.—University City v. Home Tire 
& Marine Ins. Co., 114 F.2d 288. 

In actions by city on fire policies 
where insurers claimed that fire did not 
occur in building described in policies, 
exhibits consisting of expired fire poli- 
cies issued by other companies on prop- 
erty in controversy and correspondence 
concerning such policies were admis- 
sible only if exhibits were relevant to 
issue and would aid trial court in con- 
struing language of policies in suit, or 
if policies in suit were ambiguous as 
a matter of law making exhibits com- 
petent as evidence of intent of parties. 
—University City v. Home Fire & Ma- 
rine Ins. Co., 114 F.2d 288. 

In actions by city on fire policies, 
where insurers claimed that fire’ did 
not occur in building described in 
policies, testimony concerning how city 
officers regarded building, whether as 
one or two structures, was irrelevant 
to question of meaning of policies.— 
University City v. Home Fire & Marine 
Ins. Co., 114 F.2d 288. 

In insured’s actions on fire policies 
where insurers claimed that fire did not 
occur in building described in policies, 
exhibits consisting of expired policies 
issued by other companies on property 
and correspondence concerning such 
policies were not admissible to aid trial 
court in construing policies in suit, 
where there was no evidence that in- 
surers, when policies were issued, re- 
lied upon information disclosed by 
exhibits, and admission of exhibits was 
prejudicial against insured where ex- 
hibits were given undue emphasis be- 
fore jury. Jud.Code § 269, 28 U.S.C.A. 
§ 391; Rules of Civil Procedure for 
District Courts, rule 61, 28 U.S.C.A. 
following section 7238¢.—University City 
Yeattome Fire & Marine Ins. Co., 114 F. 


In actions on fire policies providing 
for insurance on fire proof building lo- 
cated at a certain address, and that 
policies covered building including its 
foundations and_ stationary heating, 
lighting, and ventilating apparatus, evi- 
dence warranted conclusion that “build- 
ing’, as used in policies, referred to 
matters of construction rather than 
use or mode of occupaney, and hence 
coverage was not defeated because part 
of building was leased to another,— 
University City v. Home Fire & Marine 
Ins. Co., 114_F.2d 9°S, 
fire 


77 
Ky. That an application for 


987, 283 Ky. 731. ; 
‘ 78 


Ga. Conformity clause of fire policy 
providing that policy provisions which 
eonflict with statutes of state wherein 
policy is issued are to be considered 
amended to conform to such statutes, 
does not mean that the policy provi- 
sions must be violations of or prohibit- 
ed by statute before the conformity 
clause is operative, but a conflict in 
policy and statutory provisions is suffi- 
cient to make conformity clause op- 
erative. Code 1933, § 20-111.—Curtis 
vy. Girard Fire & Marine Ins. Co., 11 
S.E.2d 3, 190 Ga. 854, affirming 7 S.E. 
2d 438, 62 eg a. } , 


Mich. Where both application and 
policy of a farmers’ mutual fire insur- 
ance company refer to the by-laws and 
charter of the company, the by-laws 
and charter become a part of the con- 
tract of insurance. Comp.Laws 1929, § 
12593.—Equitable Trust Co. v. Eastern 
Michigan Farmers’ Mut. Fire Ins. Co., s 
296 N.W. 301, 296 Mich. 392. 

Where the charter and by-laws of a 
farmers’ mutual fire insurance company 
prescribe conditions precedent to mem- 
bership, compliance is essential to es- 
tablish a binding contract of insurance 
between company and applicant. 
Comp.Laws 1929, § 12593.—Equitable 
Trust Co. vy. Eastern Michigan Farm- 
ers’ Mut. Fire Ins. Co., 296 N.W. 301, 
296 Mich. 392. 


§ 84 

C.C.A.Pa. When a bailee in posses- 
sion of goods belonging to another in- 
sures the goods against fire, words in 
the policy reciting “held by him in 
trust” do not mean a technical rela- 
tion of trustee but are used in a mer- 
cantile sense, meaning goods intrusted 
to bailee by owner.—In re Podolsky, 
ane F.2d 965, reversing 34 F.Supp. 

Iowa. Where operator of motor 
freight terminal, in compliance with a 
rule of the Board of Railroad Commis- 
sioners requiring terminal operators to 
have on file with the commission a i 
surety bond or insurance policy cover- 
ing their legal liability for loss of or 
damage to property in their possession 
or custody, procured fire policies insur- 
ing “property of assured and for which 
assured may be legally liable,’ boxes 
of ink received by operator as a ware- 
houseman or bailee were covered by the 
policies as merchandise for which op- 
erator might be legally liable, since 
with respect to the ink operator owed 
the duty owed by a warehouseman to 
a_bailor.—Sanford Mfg. Co. v. Western 
Mut. Fire Ins. Co., 294 N.W. 406. 

N.Y.App.Div. A provision in fire 
policy for coverage of goods held in : 
“trust” applies to an ordinary bail- 
ment.—Gordon y. Franklin Fire Ins. 
Co. of Philadelphia, 28 N.Y.S.2d 480, 
262 App.Div. 328. 

A provision in fire policy for cover- 
age of goods held in “trust’’ is for the 
benefit of and may be enforced by a 
Hostage PEL aA, ¥ inane Fire Ins. 

0. Of Philadelphia, 28 N.Y.S:2 
262 App.Div, 328. Ovi 

.§ 85 

C.C.A.Mo. Generally, an insurance 
contract on a “building” covers all the 
inseparable and constituent parts there- 
of, since description in policy of build- 
ing insured is never intended to be ac- 
companied by particularity of an ar- 
chitect’s plans.—University City vy. 
ae Wire & Marine Ins. Co., 114 F.2d 


If various portions of a structure are 
so physically connected in construction 
as to form one integral unit, the use to 
which the separate parts are put is 
immaterial in determining whether 
parts are covered by fire policy cover- 
ing structure.—University City v. Home 
Fire & Marine Ins. Co., 114 B.2d 288, 

§ 100 | 

Wa. Where insured had insurable in- 
terest in store building in the fixtures \ 


e to the 
e of indivisibility of 

rance contracts was not applicable. 

iverpool & London & Globe Ins. Co. 
Bolling, 10 S.H.2d 518. ? 
: § 101 f 
La. Where one purchasing property 
covered by fire insurance policy from 
insured gave insurance company’s rep- 
resentative no information, either di- 
rectly or through homestead associa- 
tion holding mortgage on property, as 
to name of owner thereof, when it was 
transferred to purchaser or when poli- 
cy was renewed, and such representa- 
tive made no inquiry as to owner’s 
name at time of renewal, purchaser was 
entitled to reformation of policy by 
substituting him for vendor as insured 
on ground of mutual mistake in failing 
to make such change.—Randazzo v. 


~ Insurance Co. of State of Pennsylvania, 


200 So. 267, 196 La. 822. 

Mich. Where mortgagees applied to 
insurance agent for a fire policy which 
would protect their mortgage interest 
but policy as delivered contained a 
loss payable clause under which insur- 
er refused to adjust loss with anyone 
but mortgagors, the mortgagees, in an 
action instituted therefor, were entitled 
to reformation of the policy for ‘‘mu- 
tual mistake’, though mortgagees had 
allegedly failed to read the policy, par- 
ticularly where mortgagors stipulated 
that all proceeds from the policy be- 
longed to mortgagees and that they 
understood that settlement was to be 
made with mortgagees.—Whitney v. 
National Fire Ins. Co. of Hartford, 295 
N.W. 551, 296 Mich. 38. 

Mo.App. Equity will reform a writ- 
ten instrument, such as a fire policy, 
which, through the mutual mistake of 
the parties to it, does not express their 
true understanding and agreement, but 
reformation will not be decreed unless 
the evidence showing mutual mistake 
is clear, cogent, and convincing.—Har- 
ley v. Automobile Ins. Co. of Hartford, 
Conn., 144 S.W.2d 860. 


§ 105 

Mo.App. Insured’s failure to discoy- 
er mistakes in fire policy did not, un- 
der the doctrine of “laches”, preclude 
insured from obtaining equitable re- 
lief in suit to reform policy and to 
recover thereon, since, for delay to be 
effective, it must appear that insurer 
was injured by the delay.—Warley v. 
Automobile Ins. Co. of Hartford, Conn., 
144 S.W.2d 860. 


§ 107 

Mich. Whether prepayment of assess- 
ment had been waived by farm mutual 
fire insurer so as to render insurance 
effective prior to fire depended on mu- 
tual assent, and if there was a concur- 
rence of mutual undertaking by the 
parties through agents authorized to 
bind their principals and such concur- 
rence was manifested before fire start- 
ed, loss was shifted to insurer but if 
negotiations between agents of the par- 
ties were merely preliminary to a con- 
eurrence to take place in futuro, the 
loss was that of owners. Comp.Laws 
1929, § 12593.—Hquitable Trust Co. v. 
Eastern Michigan Farmers’ Mut. Fire 
Ins. Co., 296 \N.W. 301, 296 Mich. 392. 


§ 112 

Tex.Civ.App. An authorized agent 
may contract by parol for renewal of a 
fire-insurance policy even though it 
may be stipulated on the face of instru- 
ment itself that this shall not be done. 
—Prudential Fire Ins. Co. vy. Williams, 
148 S.W.2d 264, error dismissed, judg- 
ment correct. 

Where insurance agent orally agreed 
to renew fire policy, insurer could not 
escape liability because of agent’s over- 
sight to do what he agreed.—Prudential 
Wire Ins. Co. v. Williams, 148 S.W.2d 
264, error dismissed, judgment correet. 

8 114 

C.C.A.Cal. A general insurance brok- 
er, who personally dealt with, and or- 
dered fire insurance policy from, agent 
of fire insurance companies, which de- 
livered policy to such broker, was 
primarily liable for payment of premi- 
um thereon.—Tarleton vy. De Veuve, 113 
F.2d 290. 


Super. Where mortgage clause in 
standard form is attached to fire pol- 


icy, provision for payment of premi- 


ums by mortgagee is not an absolute 
promise on the mortgagee’s part to 
pay, but payment is merely a “condi- 
tion precedent” to giving effect to sec- 
ondary contract between insurer and 
mortgagee—Wharen vy. Markle Bank- 
ing & ‘Prust Co., 20 A.2d 885, 145 Pa. 
Super. 99. ae 

Liability for payment of premiums 
on fire policies containing indorsement 
for payment of loss to mortgagee as 
his interest may appear is not imposed 
on mortgagee merely because he re- 
tains the policies for his protection un- 
der the loss payable clause, nor is any 
duty cast on the mortgagee to inquire 
whether the premiums are paid, since 
the liability to pay premiums results 
only from contract, express or im- 
plied.—Wharen vy. Markle Banking & 
ote Co., 20 A.2d 885, 145 Pa.Super. 

Insurance premiums are payable on 
delivery of a fire policy, and if a 
broker makes delivery without pay- 
ment, credit for the premiums must 
be regarded as having been extended to 
the owner and not to the mortgagee 
named in loss payable clause, in ab- 
sence of agreement imposing liability 
on the latter—Wharen v. Markle 
Banking & Trust Co., 20 A.2d 885, 145 
Pa.Super. 99. 

Where fire policies issued to owner of 
mortgaged property contained indorse- 
ment providing for payment of loss to 
mortgagee as its interest might appear, 
and mortgagee retained the policies in 
its possession after mortgagor became 
insolvent and receivers were appointed 
therefor, mortgagee did not become lia- 
ble to insurance broker for amount 
of unpaid premiums after it appeared 
that funds for distribution in hands of 
receivers were insufficient for the pur- 
pose.—Wharen y. Markle Banking & 
mate: Co., 20 A.2d 885; 145 Pa,Super. 


§ 118 

©.C.A.Cail. An express agreement to 
pay premium on fire insurance policy 
procured by insured’s agent is unnec- 
essary to render insurer liable thereon, 
as law will imply such agreement to 
pay premium.—YTarleton y. De Veuve, 
113 F.2d 290. 

Insured’s liability for payment of 
premium on insurance policy becomes 
determined as of date when risk at- 
taches, though there is no express 
agreement to pay premium.—Tarleton 
v. De Veuve, 113 F.2d 290. 

Where valid insurance contract has 
been effectuated and has attached to 
risk insured against, insured becomes 
liable for premiums earned during life 
of contract.—Tarleton v. De Veuve, 113 
F.2d 290. 


§ 146 

Wis. In town mutual insurance com- 
pany’s actions to recover assessments 
levied against policyholders, duly au- 
thenticated minutes of board meeting, 
including a typewritten statement of 
terms of resolution levying assessments 
and stating the meeting at which 
adopted followed by written statement 
as to introduction and seconding of 
resolution, afforded presumptive proof 
that resolution as set ‘out in typewrit- 
ten insertion was adopted and that 
board’s action at the time as recorded 
in the minutes included all acts neces- 
sary to make passage of the resolution 
legally effective. St.1925, § 202.01 et 
seq.—Lisbon Town Fire Ins, Co. v. 
Tracy, 296 N.W. 126, 236 Wis. 651. 

In town mutual insurance company’s 
actions to recover assessments levied 
against’ policyholders, testimony of 
company’s president as to adoption of 
resolution levying assessments in the 
form and manner recorded in the min- 
utes of board meeting was sufficient to 
establish the fact of the passage of the 
resolution. St.1925, § 202.01 et seq.— 
Lisbon Town Fire Ins. Co. y. Tracy, 
296 N.W.-126, 236° Wis. 651. 

Neither a motion adopted at 1938 
annual meeting of town mutual insur- 
ance company to raise assessment to 
“cover the old debt” nor resolution of 


rapt ; Bi 
- game year levying pee ent 


members during period from 27 ) 
1933, which recited that indebtednes 
was outstanding due to losses, business — 


expenses and nonpayment of as 
ments during years from 1927 — 
1933, established that the ‘indebted- 
ness” was for money borrowed or when 
indebtedness was ineurred or that as 
sessment was not levied within ti e 
quired by statute, so as to rend 
sessment invalid under statute lim: 
ing purposes for which assessment m 
be made and how money may be | 
rowed and should be repaid. 
§ 202.01 et seq.; St.1937, § 
Lisbon Town Fire Ins. Co, racy 
296 N.W. 126, 236 Wis. 651. — ier. 
In town mutual insurance company’ 
actions to recover assessments levie 
in 1938 against members during yea! 
from 1927 to 1933, certificate of cor 
pany’s secretary specifying suc i 
Sessments, the amount due by mean 
thereof, and that notice thereof wa 
given defendants was admissible. Si 
1925, § 202.01 et seq.; St.1937, §§- 
11, 328,.22.—Lisbon Town Fire In 
v. Tracy, 296 N.W. 126, 236 Wis. 
In town mutual insurance comp 
actions to recover assessments le 
against members, under express Sst: 
tory provisions making certifica 
company’s secretary specifying 


n, such facts would be d 
established by secretary’s certi i 
in the absence of proof by defendant: 


oO. 
296 N,W. 126, 236 Wis. 651. § 
In town mutual insurance comp 
actions to recover assessments leyi 
against members, where company intr 
duced certificates of its secretary spec 
ifying such assessments, the amour 
due by means thereof, and that noti 
thereof was given defendants, as a 
thorized by statute, and defendants 
fered no proof that assessments we: 
unnecessary or the levy thereof ir 
valid, the company was entitled o: 
the record to judgment for the amo 
owing on the assessments in ques 
S$t.1925, § 202.01 et seq.; St.19 
328.22.—Lisbon Town Fire Ins. 
Tracy, 296 N.W. 126, 236 Wis. 65 


§ 149 At 
C.C.A.Tex. On the question of righ 
to recover premiums paid on forfeited 
policy, generally, insurance granted 
consideration for entire premium 
ceived if risk has attached by reason o 
the contract becoming binding on th 
insurer.—Jones y. St. Paul Fire & Ma- 
rine Ins. Co., 118 F.2d 237. 1S 
Where promissory warranties v 
conditions subsequent, fire policy took 
effect upon execution and _ deliver 
though it was voidable for breach o 
the warranties, and where recovery wa: 
denied because of such breach, insur- 
ance premiums paid could not be re- — 
covered back under provision in policy 
for return of unearned portions if po ig 
icy is canceled or has ceased or become 
void.—Jones v. St. Paul Fire & Marine 
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N.¥.Sup. Even if a fire insurer 
wrongfully claimed that insured no 
longer had any interest in fire poliey, 
insurer was not liable to insured for 
the unearned premium on the policy, 
where policy contained standard mort- 
gagee clause pursuant to which insurer 
is liable on policy for balance of term. 
—Rellim Const. Co. v. Automobile Ins. 


es of Hartford, Conn., 29 N.Y.S.2d 
; § 162 . 
C.C.A.Cal, Cancellation of fire insur- d 


ance policy by mortgagor or insurer 
of mortgaged property, without mort- 
gagee’s knowledge and consent, does 
not deprive mortgagee of any rights 
under mortgage clause requiring notice 
to mortgagee of such cancellation,— 

Tarleton v. De Veuve, 113 F.2d 290. 
Notice to mortgagee is prerequisite — 
to cancellation of standard fire insur- — 
ve 
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§ 162 


ance policy containing mortgage clause. 
St.Cal.1935, p. 596, § 2071.—Tarleton 
vy. De Veuve, 113 F.2d 290. ; 

Under standard fire insurance policy, 
containing mortgage clause providing 
that policy should remain in force for 
mortgagee’s benefit for ten days after 
notice to mortgagee of cancellation of 
policy, such notice was essential to 
extinguish mortgagee’s interest in pol- 
icy, and, in absence of such notice 
before loss, mortgagee’s rights under 
such clause were not abrogated, but 
remained intact. St.Cal.1935, p. 596, 
§ 2071—Tarleton v. De Veuve, 113 F. 
2d 290. ! 

As agent to procure fire insurance 
for principal had no authority to cancel 
standard policy procured, where in- 
sured property would have been wholly 
without insurance had policy been can- 
celled, insurer was required to give 
notice of cancellation thereof in com- 
pliance with its terms before it could 
be cancelled, and, in absence of such 
notice, policy was in effect at time of 
fire and insured was entitled to recover 
thereon as her interest appeared. St. 


Cal.1935, p. 596, § 2071.—Tarleton v. 
De Veuve, 113 F.2d 290. 
§ 166 
Tex.Civ.App. Where agent for fire 


insurer paid amount of premium, less 
agent’s commission, and _ extended 
eredit to insured for premium as an 
obligation due agent, and agent, who 
was not satisfied with premium pay- 
ments of insured and who had custody 
of policy which permitted cancellation 
by insurer upon five days’ written no- 
tice and return of unearned portion of 
premium, returned policy to insurer 
which, at agent’s request, canceled 
policy and returned unearned premium 
to agent, attempted cancellation was 
not effectual as to insured, since in- 
surer could not cancel policy without 
returning or tendering to insured the 
unearned portion of premium.—Sea- 
board Fire & Marine Ins. Co. of New 
York yv. Hines, 142 S.W.2d 538, error 
dismissed. 
§ 171 


La. A fire policy remained contract 
of insurance between property owner 
and insurer, notwithstanding a loss 
payable clause making proceeds paya- 
ble to bank, which held physical pos- 
session of policy, and to which prop- 
erty covered by policy had _ been 
pledged, as its interest might appear, 
and therefore cancellation of policy by 
insured was effective without consent 
of bank.—Wicher-Woodland Co. v. Buf- 
falo Ins. Co. of New York, 3 So.2d 268. 
198 La. 38. 

§ 173 

La. Under Mississippi law, insur- 
ance agency, which wrote and deliv- 
ered fire policy for insurer in regular 
course of its business, collected pre- 
mium of insurance, and transmitted it 
to insurer, was “alter ego” or ‘‘general 
agent” of insurer, and hence “notice” 
to agency by insured of cancellation 
of policy was notice to insurer. Code 
Miss.1930, § 5196—Hicher-Woodland 
Co. v. Buffalo Ins. Co. of New York, 3 
So.2d 268, 198 La. 38. 

Where a fire policy provides that 
policy shall be canceled at any time at 
request of insured, all that is necessa- 
ry to cancel policy is a request by in- 
sured that it be canceled, and it is not 
necessary policy itself accompany the 
request.—Hicher-Woodland Co. v. Buf- 
falo Ins, Co. of New York, 3 So.2d 268. 
198 La. 38. 

If fire policy is returned to insurer 
with request that it be canceled, or 
even if an unequivocal request for can- 
cellation is made without surrendering 
policy, policy is ipso facto canceled 
without any affirmative act on part of 
insurer, and there need be no acknowl- 
edgment of receipt of such request nor 
any return or tender of unearned pre- 
mium as a “condition precedent’’ to 
cancellation.—Hicher-Woodland Co. vy. 
Buffalo Ins. Co. of New York, 8 So.2d 
268, 198 La. 38. 


§ 178 
N.Y,Sup. A “rescission” of fire pol- 
icy is not effected by insurer’s alleged 
disclaimer, where insurer remains lia- 
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ble on the policy notwithstanding the 
disclaimer, because of existence of 
standard mortgagee clause in the poli- 
ey.—Rellim Const. Co. v. Automobile 
Ins. Co. of Hartford, Conn., 29 N.Y.S. 
2d 313. 

§ 188 


See Kiernan v. Wawanesa Mutual Ins. 
Co. [1940] 4 Dom.L.R. 803; Robins v. 
Central Mfg. Mut. Ins. Co. [1941] 3 
Dom.L.R. 780. 

§ 192 


Miss. Insurer could not escape lia- 
bility on fire policy because insurer’s 
agent issuing policy had not been in- 
formed of deed of trust on property, 
where insured’s husband making oral 
application was not requested to sign 
any written application for the policy 
and answered all questions asked him 
and therefore did not conceal existence 
of the deed of trust.—Liverpool & 
London & Globe Ins. Co. v. Delaney, 
200 So. 440. 

§ 207 


Miss. The purpose in requiring an 
insured to have unconditional and 
sole ownership of property insured 
against fire is to give protection only 
to those upon whom the loss insured 
against would inevitably fall except 
for the insurance and to avoid taking 
risks for those whose lack of in- 
terest or whose contingent interest 
in the property insured might tend 
to encourage carelessness or wrong- 
doing in the use or preservation of 
the property.—Liverpool & London & 


Fea Ins. Co. v. Delaney, 200 So. 
Tex.Com.App. Where fire policy on 
house, improvements and _ personal 


property was void so far as concerned 
house and improvements, on account 
of fact that land on which house was 
situated was not owned uncondition- 
ally by insured who owned a life es- 
tate and a homestead interest, Court 
of Civil Appeals erred in holding that 
insured’s children were necessary par- 
ties to insured’s action on policy, since 
neither insured nor children could 
maintain the action in respect to house 
and improvements.—Lindley vy. Frank- 
lin Fire Ins. Co., 152 S.W.2d 1109, re- 
versing Franklin Fire Ins. Co. v. Lind- 
ley, 128 S.W.2d 869. 


Wis. “Unconditional ownership” of 
property required by standard fire in- 


»surance policy is an ownership of an 


estate without condition, and the word 
“condition” does not refer to a title 
which is defective but not conditional. 
-—Miller v. Yorkshire Ins. Co., 297 N. 
W..377, 237 Wis. 551, 133 A.L.R. 1341. 

Under unconditional ownership clause 
of standard fire insurance policy, title 
of insured may be fatally defective 
but if no condition is affixed to his ti- 
tle and no one shares title with in- 
sured, insured is a “sole and uncondi- 
tional owner’’.—Miller vy. Yorkshire Ins. 
Co., 297 N.W. 377, 237 Wis. 551, 133 
A.L.R. 1341. 

8 209 


D.C.Cal. Where insured’s broker rep- 
resented that leasehold to be insured 
by valued fire policy was for term run- 
ning until destruction of property, 
whereas it was actually a month-to- 
month tenancy,-and policy would not 
have been issued had insurer known 
true facts, misrepresentation was a 
“material misrepresentation” which en- 
titled insurer to rescind the policy, St. 
Cal.1935, p. 596, § 2070.—Smith y. Roy- 
al Ins. Co., 37 F.Supp. 841. 

Where, because of misrepresentation 
of insured’s broker, parties to valued 
fire policy assumed that insured had 
leasehold interest terminable only upon 
destruction of property, whereas in- 
sured’s interest was actually a month- 
to-month tenancy, insurer could rescind 
policy on ground of mistake. Civ. 
Code Cal. §§ 1576, 1577, 1648, 1689.— 
neh v. Royal Ins. Co., 37 F.Supp. 

Ga. Under the statute providing that 
an alienation of property insured by 
fire policy and a transfer of the pol- 
icy, without consent of insurer, shall 
void the policy, either alienation of the 
property or assignment of the policy 
will void policy, Code 1933, § 56-825, 


—Curtis v. Girard Fire & Marine Ins. 
Co., 11 S.H.2d 3, 190 Ga. 854, affirm- 
ing 7 S.H.2d 433, 62 Ga.App. 28. 


Ga. A buyer under , title-retaining 
contract is not, until price is fully 
paid, “sole and unconditional owner” 


within provisions avoiding fire policy 
if insured’s interest be other than un- 
conditional and sole ownership,—Liv- 
erpool & London & Globe Ins. Co. Vv. 
Stuart, 14 S.H.2d 98, 191 Ga. 745. 

Mich. Fire policies providing that 
policies should be void if interest of 
insured was other than unconditional 
and sole ownership when loss occurred 
were void, where deed creating tenancy 
in common with another person was ef- 
fectively delivered to such other person 
prior to the fire, since interest of owner 
was not “unconditional and sole owner- 
ship’. Comp.Laws 1929, § 12572.— 
Price v. National Union Fire Ins. Co., 
293 N.W. 652, 294 Mich. 289. 

Miss. A reservation to grantor of 
one-half interest in oil, gas and min- 
erals in land was valid and did not 
result in grantee and his subsequent 
grantee not having “unconditional and 
sole ownership” of land conveyed 
within meaning of that clause in a 
fire policy.—Liverpool & London & 
Glebe Ins. Co. vy. Delaney, 200 So. 
Wis. In action on standard form fire 
policy containing condition that in- 
sured was sole and unconditional own- 
er of property, insurer who had no in- 
terest in the property could not _at- 
tack insured’s title under tax deed 
which was fair on its face and purport- 
ed to convey an absolute estate in fee 
simple, sinte insured’s title could be 
assailed only by some person who had 
interest in property and by direct ac- 
tion for that purpose.—Miller v. York- 
shire Ins. Co., 297 N.W. 377, 237 Wis. 
551, 133 A.L.R. 1341. 

Where at time of fire as well as at 
time standard form fire policy was is- 
sued insured was unconditional and 
sole owner of premises under tax deed 
and no one shared ownership with her 
and her ownership was subject to no 
condition, insured was entitled to re- 
cover under the policy notwithstanding 
that she was subsequently required to 
quitclaim her title to others in return 
for which she received amount dis- 
bursed for taxes.—Miller v. Yorkshire 


Ins. Co., 297 N.W. 377, 237 Wis. 551, 
183 A.L.R. 1341. 
§ 214 
Mich. An “equity of redemption” 


from mortgage foreclosure sale of in- 
sured property is not ‘unconditional 
ownership” within provision of fire in- 
surance policy that it shall be void if 
insured’s interest be other than uncon- 
ditional and sole ownership when loss 
or damage occurs, but is right con- 
ditioned on timely payment of sale 
price.—Katzin y. Fidelity & Guaranty 
Fire Corporation of Baltimore, Md., 295 
N.W. 565, 296 Mich. 74. 

Where renewal fire insurance policy, 
issued after mortgage foreclosure sale 
of insured property to mortgagee bank, 
to which loss or damage was payable 
as its interest appeared, provided that 
policy should be void if insured’s in- 
terest was other than unconditional 
and sole ownership, or subject of in- 
surance was building on ground not 
owned by insured in fee simple, when 
loss or damage occurred, insured can- 
not recover on policy in suit com- 
menced after expiration of redemption 
period.—Katzin v. Fidelity & Guaranty 
Fire Corporation of Baltimore, Md., 
295 N.W. 565, 296 Mich. 74. 

. 228 

©.C.A.Cal. A _ fire insurance policy 
was not void because of other insur- 
ance on insured property in violation 
of printed provision in policy, where 
agreement or rider permitting other in- 
surance was attached to policy.—Tar- 
leton v. De Veuve, 113 F.2d 290. 

See Renshaw v. Ocean Accident & 
Guarantee Corporation [1941] 38 Dom, 
L.R. 787. 

§ 231 


Tex.Civ.App. Misrepresentation, if 
any, of insured regarding whether a 
fire policy issued by some other in- 
surer covering insured motor-truck 


} anceled ; ay ex! 
ceding issuance of policy involved 
would not be available as defense to 
insurer where there was nothing in 
record to show that any representa- 
tion or violation of any declaratory 
provision of policy contributed to 
bringing about the destruction of the 
truck. Vernon’s Ann.Civ.St. art. 4930. 
—Commercial Standard Ins. Co. v. 
First State Bank of Vernon, 142 S.W. 
2d 621, error disused: 


Ga. Under facts, breach of uncon- 
ditional and sole ownership provision 
of fire policy as to part of personalty 
insured avoided whole policy, and there 
could be no recovery for destruction 
of other personalty as to which insured 
was sole and unconditional owner.— 
Liverpool & London & Globe Ins. Co. 
vy. Stuart, 14 §$.B.2d 98, 191 Ga. 745. 

243 


§ 

Ark. Persons wrongfully permitting 
their tenant to convert their hen house, 
covered by fire insurance policy, into 
brooder house without insurer’s writ- 
ten permission required by policy, can- 
not recover thereon for loss of hen 
house by  fire—Washington County 
Mut. Fire Ins. Co. v. Williams, 150 S. 
W.2d 44. 

Wis. The words, ‘‘occupied and to be 
occupied only for dwelling purposes”, 
printed in blank space of standard fire 
insurance policy rider for description 
of insured property, held purely de- 
seriptive and not additional limitation 
on coyerage under policy. St.1939, §§ 
203.01, \203.06—Home Mut. Bldg. & 
Loan Ass’n v. Northwestern Nat. Ins. 
Co., 295 N.W. 707, 236 Wis. 475. 

§ 246 


Ga.App. Under fire policy providing 
that insurance should cease if build- 
ing or any part thereof should fall ex- 
cept as the result of fire, recovery 
could not be had for loss by fire which 
occurred two or three hours after roof 
of building had been blown off by a 
tornado.—Southern Fire Ins. Co. vy. 
Crowe, 10 S.B.2d 132. 

f 8 266 

See Continental Ins. Co. v. Adilman 

[1941] 3 Dom.L.R. 798. 


279 

N.Y.Sup. Where fire policy provid- 
ed that unless otherwise provided by 
agreement indorsed or added _ thereto 
policy should be void if any change, 
other than by death of insured, took 
place in the interest, title, or posses- 
sion of the subject of insurance, up- 
on a change of ownership of insured 
premises policy became void, in ab- 
sence of agreement by insurer consent- 
ing to change.—Biloz v. Tioga Coun fy 
Patrons’ Fire Relief Ass’n, 21 N.Y.5 
2d 643, affirmed 23 N.Y.S.2d 460. 

Where fire policy provided that un- 
less otherwise provided by agreement 
indorsed or added thereto policy should 
be void if any change, other than by 
death of insured, took place in the in- 
terest, title, or possession of the sub- 
ject of insurance, conveyance of title 
to insured property, even though it 
had been coupled with a written as- 
signment of policy, would not have 
necessarily, conveyed any rights under 
policy.—Biloz vy. Tioga County Patrons’ 
Fire Relief. Ass’n, 21 N.Y.S.2d 6438, af- 
firmed 23 eS 2G aoe 


§ 281 

Ga. Under the statute providing that 
an alienation of property insured by 
fire policy and a transfer of the policy, 
without consent of insurer, shall void 
the policy, either alienation of the 
property or assignment of the policy 
will void policy. Code 1933, § 56-825. 
—Curtis v. Girard Fire & Marine Ins. 
Co., 11 S.H.2d 3, 190 Ga. 854, affirming 
7 S.H.2d 433, 62 Ga.App. 28. 

Ga.App. Where automobile owner, 
suing for use of another, brings action 
against insurer on automobile policy, 
and it appears that usee’s possession 
was ‘derivative possession” which is 
the kind of possession of one who is in 
lawful custody of property but not 
under claim of his own title but under 
right derived from another, stipulation 
in insurance policy inhibiting any 
“change of interest’? in property in- 
sured, and providing that policy should 


become void if insured’s interest should 


become other than “unconditional and 
sole ownership’, was not violated.— 
Providence Washington Ins. Co. vy. 
Pass, for Use of Nalley, 12 S.H.2d 460. 

Where insured automobile owner en- 
tered into contract to sell automobile, 
in part payment for new automobile, to 
dealer who was entitled, with owner’s 
permission to use old automobile to 
demonstrate it to prospective purchas- 
ers, but where there was no transfer 
of title to automobile nor of legal 
right of possession, jury could prop- 
erly find that there was no sale but 
merely an agreement to sell, that policy 
inhibiting “change of interest” and 
providing that policy should be void 
if owner’s interest should become other 
than “unconditional and sole owner- 
ship” was not violated, and that insur- 
er was liable for damage to automo- 
bile which occurred when automobile 
was being driven by agent of dealer 
to whom possession had been surren- 
dered.—Providence Washington Ins. 
Co. v. Pass, for Use of Nalley, 12 S. 
B.2d 460. 

Iowa. Where evidence indicated that 
buyer of locker and cold storage system 
under conditional sales contract. pro- 
viding that title was to remain in sell- 
er until indebtedness was fully paid, 
and requiring buyer to insure chattel 
against loss by fire in favor of seller, 
informed insurer’s agents as to extent 
of his interest in chattel at time of 
procuring fire insurance, and chattel 
was insured in name of buyer, as hold- 
er of equitable title, insurer could not 
complain that replevin action brought 
by seller upon buyer defaulting in 
payments and consent judgment in 
favor of seller entered therein, result- 
ed in a “change in interest” and title 
of buyer contrary to provisions of 
the policy.—Midwest Metal Stamping 
Co. v. Citizens Fund Mut. Fire Ins. 
Co., 295 N.W. 444. 

§ 285 

Ga.App. A mere executory agreement 
to sell an automobile does not con- 
stitute a “change of interest’? which 
violates stipulation of insurance policy 
against change of interest.—Providence 
Washington Ins. Co. v. Pass, for Use 
of Nalley, 12 Sd ae. 


§ 

Ga. Where forfeiture provision of 
fire policy on automobile provided that 
policy should be void, in absence of a 
written agreement to contrary, in case 
of transfer or termination of interest 
of assured other than by death of the 
assured in property described in policy 
either by sale or otherwise, a bill of 
sale conveying insured automobile as 
security for a debt was an “alienation” 
of the property and rendered policy 
void under both the statute and terms 
of policy. Code 1983, §§ 56-812, 56- 
825.—Curtis v. Girard Fire & Marine 
Ins. Co., 11 S.B.2d 3, 190 Ga. 854, af- 
firming 7 §8.H.2d Piet Ga.App. 28. 


§ 

YTex.Civ.App. Where insured took 
detailed inventory at beginning of cal- 
endar year and thereafter kept records 
of business transacted and records and 
inventory were locked in fireproof safe 
on night of fire and were delivered to 
insurer after fire, insured sufficiently 
complied with “iron safe clause’ of 
fire policy requiring insured to take 
inventory each year, keep records of 
business and to lock complete record 
of business in fireproof safe at night.— 


Provident Fire Ins. Co. v. Ashy, 149 
S.W.2d 1049, error granted. 
§ 338 
Ky. A provision in a fire policy 


which suspends policy while premium 
is unpaid is valid, and, if a loss oc- 
curs while a premium is in arrears, 
insurer is not liable where no waiver 
or estoppel appears.—Sea v. Continental 
Ins. Co. of City of New York, 145 S. 
W.2d 52, 284 Ky. 412. 

346 


C.C.A.Cal. A provision in fire insur- 
ance policy that mortgagee’s interest 
therein shall not be invalidated by any 
act of owner of insured property means 
that such interest shall not be injuri- 
ously impaired or affected_thereby.— 
Tarleton y. De Veuve, 113 F.2d 290. 
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A mortgagee’s rights under standard ~— 


or union mortgage clause in fire in- 


surance policy are not merely those of | 


third party beneficiary, but such clause 


constitutes an independent contract be- | 


tween mortgagee and insurer, and 
mortgagee’s rights thereunder cannot 
be invalidated by any act or neglect — 
of mortgagor or owner of insured 
property.—Tarleton vy. De Veuve, 113 — 
F.2d 290. 


A mortgage clause in fire insurance ~ 
policy protects mortgagee against any | 


act or neglect of mortgagor, whether 
before or after its execution.—Tarleton 
v. De Veuve, 113 F.2d 290. : 

Conn. Under the so-called “union” 
or “standard” mortgagee clause in fire 


policy providing, among other things, | 


that as to the interest of the mort- 
gagee, policy would not be invalidat- 
ed by any change in title or owner- 
ship of the property, mortgagee had 


rights of its own amounting to an 


independent and distinct protection, of 
which it could ordinarily continue to 
have the advantage even though the 
mortgagor conveyed the property to a 
third person.—Kligerman v. Union & 
New Haven Trust Co., 18 A.2d 683, 127. 
Conn. 622. 

Ga.App. A mortgagee of automobile 
truck, under loss payable clause of fire 
and theft policy covering truck, which 
provided that any loss would be paya- 
ble to assured and mortgagee as their 


interests might appear, had no other | 


or greater right than assured, so that 
a breach of provision of policy against 
alienation or change of title or interest 
without written consent of insurer by 
assured would prevent a recovery on 


the policy from insurer by mortgagee. — 


Code, §§ 56-812, 56-825.—Brooker, for 
Use of Jacobs, v. American Ins. Co., 
16 S.H.2d 251. 

Kan. A provision in a fire policy 
that loss under policy shall be payable 


to mortgagee, as mortgagee’s interest — 


may appear, constitutes a Separate con- | 
tract between insurer and mortgagee, — 
and the insurer is liable to the mort- 
gagee as to the mortgagee’s interest, 
even though the insurer may have a 
defense against liability on the policy 
as to the mortgagor.—Prather vy. Na- 


tional Fire Ins. Co. of Hartford, Conn., | 


112), P.2d!°99\153) Kan yay, 

Mo.App. A clause in fire insurance 
policy, providing that loss should be 
payable to corporation holding mort- 
gage on insured property so far as 
its interest might appear, was not 
“open loss payable clause,’ but 


independent insurance contract between 
insurer and mortgagee, which could 
recover thereon, though 
no insurable interest at time of fire 
because of previous foreclosure of 
mortgage.—Prudential Ins. .Co. of 
America v, German Mut. Fire Ins. Ass’n 
of Lohman, Cole County, Mo., 142 S. 
W.2d 500. 

Pa.Super. A breach by owner of the 
terms of a fire policy containing in- 
dorsement for payment of loss to mort- 
gagee as his interest may appear will 
avoid liability to the mortgagee, since 
the mortgagee’s rights are wholly 
derivative and cannot rise above those 
of the owner.—Wharen v. Markle Bank- 
ing & Trust Co., 20 A.2d 885, 145 Pa. 
Super. 99. 

Tex.Civ.App. Misrepresentation, if 
any, of insured regarding whether a 
fire policy issued by some other insur- 
er covering insured motortruck had 
been canceled within a year next pre- 
ceding issuance of policy involved 
would not defeat insured’s liability, if 
any, to mortgagee named in loss pay- 
able clause. Vernon’s Ann.Ciy.St. art. 
4931—Commercial Standard Ins. Co. 
v. First State Bank of Vernon, 142 S. 
W.2d 621, error AEE 


Ga.App. Provisions of fire policy 
which do not affect conditions which 
are to be performed after loss or in- 
jury, such as giving notice and fur- 
nishing proofs, may be _ expressly 
“waived” or waived by conduct incon- — 
sistent with an intention to enforce 
a striet compliance with condition, by 
which insured is led to believe that 


ones 
ion loss payable clause’, establishing 


insured had — 


ry 


4 
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4 ; ? 
: insurer does not intend to require com- 
rr pliance, notwithstanding policy con- 
tains provision against waivers except 
_ as indorsed upon _ policy.—Concordia 


Fire Ins. Co. vy. Hardman, 11 S.E.2d 79. 


. Ga.App. Even though insurer re- 
ceived premiums from possessor of 
property, the only person named in 


fire policy as the insured, when the in- 
surer knew that the property belonged 
to the possessor and the plaintiffs joint- 
ly, the policy as written could not be 
transformed by “estoppel” so as to 
create liability of insurer in favor of 
_ plaintiffs. Code §§ 56-801, 81-1307.— 
Cutright yv. National Union Fire Ins. 
pt. Co., 15 S.H.2d 540. 
Ba Mich. Membership in a farmers’ mu- 
tual fire insurance company cannot be 
aequired by estoppel. Comp.Laws 1929, 
_§ 12593—Equitable Trust Co. v. Hast- 
ern Michigan Farmers’ Mut. Fire Ins. 
Co., 296 N.W. 301, 296 Mich. 392. 

N.Y.Sup. An insurance company may 
waive any contractual condition or re- 
striction in a policy, even the condition 
that a waiver must be in writing, and 
such a waiver may be established by a 
_ course of conduct or by the word or 
deed of an agent acting within the 
_ scope of his real or apparent authority. 
_.—Biloz v. Tioga County Patrons’ Fire 
- Relief Ass’n, 21 N.Y.S.2d 643, affirmed 
23 ~N.Y.S.2d 460. 
__N.Y.Sup. Each case regarding ques- 
tion of whether an insurer, through 
acts of its agent, has waived or become 
estopped from enforcing a condition of 

olicy must stand on its own bottom 
and be decided on its own peculiar mer- 
its, and determination of question de- 
pends on rank and authority of agent 
and subject matter with reference to 
which he assumed to act.—Biloz v. 
Tioga County Patrons’ Fire _ Relief 
_Ass’n, 21 N.Y.S.2d 6438, affirmed 23 N.Y. 
S20 5 

W,1 § 352 
C.C.A.11l. <A fire insurer can “waive” 
efense that policy is void under terms 
thereof by reason of existence of chattel 
mortgage on property insured.—Sund- 
quist v. Camden Fire Ins. Ass’n, 119 
“F.2d 955. 
, N,Y.App.Div. A mutual assessment 
company could waive condition making 
fire policy void because insured’s in- 
terest was not unconditional and sole 
- ownership.—Fuessler vy. Chautauqua 
County Patrons’ Fire Relief Ass’n, 23 
Mee ae Y.S.2d° 288. 


N.Y.Sup. Where fire insurer’s in- 
dorsement of policy constituted a 
“waiver”? of insurer’s right to treat 
_ poliey as void because of appointment 
of receiver for corporate insured, rights 
: of insured were unaffected, notwith- 
ae standing subsequent alleged disclaimer 
Bs by insurer, where such indorsement 
was made without insured’s consent, 
- —Rellim Const. Co. v. Automobile Ins. 

oP of Hartford, Conn., 29 N.Y.S.2d 


§ 353 
Fer Cal.App. Where a fire policy pro- 
vides that there will be no coverage 
if building is vacant ‘‘or’’ unoccupied 
beyond a specified time, both condi- 

‘ tions need not be shown in order to 
avoid the policy.—Foley v. Sonoma 
County Farmers’ Mut. Fire Ins. Co. of 
Sonoma, 108 P.2d 939. 

The provision in a fire policy that 
' coverage shall not exist while build- 
ing is vacant or unoccupied beyond a 
specified time is valid, and a_ breach 
thereof will avoid the policy.—Foley vy. 
Sonoma County Farmers’ Mut. Fire 
Ins. Co. of Sonoma, 108 P.2d 939. 

Where fire policy provides that 
. coverage does not exist while the 

/ 


« 


building is vacant or unoccupied be- 
yond a specified time, and building igs 
vacant or unoccupied for specified time 
and a fire occurs, it is immaterial 
whether the building was vacant or un- 
occupied for a long or short time, and 
in either case the policy is voided.— 
Foley v. Sonoma County Farmers’ Mut. 
Fire Ins. Co. of Sonoma, 108 P.2d 939. 

Where fire policy provided that there 
should be no coverage while insured 
Snilding was “vacant or unoccupied” 
beyond the period of 10 days and own- 
ers of building left for a visit, and 
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18 days thereafter the building and 


its contents burned, no recovery could 
be had under the policy, since it had 
lapsed._Foley _v. Sonoma County 
Warmers’ Mut. Fire Ins. Co. of Sonoma, 
108 P.2d 939. - 

Ga.App. The prerequisites to arising 
of an “estoppel’’ against insurer from 
relying on provision in automobile fire 
and theft policy that no officer, agent, 
or representative of insurer shall have 
power to waive conditions of provi- 
sions of policy unless such waiver be 
written upon or attached to _ policy, 
were that insurer must have had access 
to policy, and that there must have 
been a reliance upon promise of agent 
by those to whom promise was made 
and for whose benefit it was made.— 
Brooker, for Use of Jacobs v. Ameri- 
can Ins. Co., 16 S.H.2d 251. 

§ 359 : 

Mo.App. Where authorized resident 
agent of foreign fire insurer was ad- 
vised of contemplated sale of realty 
covered by fire policy, and was asked 
what should be done concerning policy 
in event sale wags made, and advised 
that policy and contract of sale under 
which the insured retained an insur- 
able interest in property be deposited 
in bank and that insured should ‘leave 
it as it was’, insured by following ad- 
vice of agent did not thereby void fire 
policy which contained provision that 
it should be void if a change took 
place in the interest, title or possession 
of property covered by policy.—Ben- 
nett v. National Fire Ins. Co. of Hart- 
ford, 143 S.W.2d 479 


362 

Mo.App. In suit to reform fire poli- 
ey and to recover thereon, trial judge 
was authorized to award insured pen- 
alty on ground that insurer was guilty 
of “vexatious refusal to pay’’ fire loss, 
as against insurer’s contention that the 
policy was not in existence until after 
trial on the first count, where insurer 
had instructed to deny all liability, 
though it knew that mistake had been 
made in writing policy.—Harley vy. Au- 
tomobile Ins. Co. of Hartford, Conn., 
144 S.W.2d 860. 

Tex.Civ.App. In action on fire policy 
covering automobile, plaintiff was not 
entitled to recover penalty or attorney’s 
fee.—General Exchange Ins. Corpora- 
tion v. Young, 143 pained 805. 

36: 


Ga.App. Generally, the acts and 
knowledge of a fire insurance agent 
who has power to fill up and issue 
policies are imputable to the insurance 
company, notwithstanding policy un- 
dertakes to limit expressly the power 
of the agent.—Concordia Fire Ins. Co, 
v. Hardman, 11 S.H.2d 79. 

§ 368 

C.C.A.01, In action on fire policies 
providing that policies should be void 
if property insured should be incum- 
bered by chattel mortgage, a fire in- 
surance company’s survey agent who, 
at company’s request, investigated in- 
sured’s stock of goods and examined 
insured as to insured’s financial con- 
dition, and was informed of existence 
of chattel mortgage, did not have to 
communicate such information to com- 
pany’s main office in order to charge 
company with knowledge of chattel 
mortgage.—Sundquist v. Camden Fire 
Ins. Ass’n, 119 F.2d 955. 

_An insurer sued on fire policies pro- 
viding that policies should be void if 
property insured should be incumbered 
by chattel mortgage ‘waived’ defense 
that property insured was so incum- 
bered, ‘where insurer’s survey agent 
who, at insurer’s request, investigated 
insured’s stock of goods, and ex- 
amined insured as to insured’s finan- 
cial condition, was informed of exist- 
ence of chattel mortgage, and agent 
communicated such information to in- 
surer, notwithstanding that insurer 
may not have obtained information be- 
fore policy was issued.—Sundquist v. 
Camden Fire Ins. Ass’n, 119 F.2d 955. 

Mich. A _ fire insurance company 
should be held to have all the knowl- 
edge possessed by its agent in prepar- 
ing -policy.—Johnston vy. Manhattan 
Fire & Marine Ins. Co., 293 N.W. 747. 
294 Mich, 550. 


a vu 
‘Va. Where insured 
surer’s agent that building 
be insured belonged to ins si 
in-law who permitted her to use it as a 
merchandise store without rent in, or- 
der that she could support herself and 
children, insurer was chargeable with 
knowing everything which the agent 
knew, and could not question the suffi- 
ciency of insured’s interest to support 
policy.—Liverpool & London & Globe 
Ins. Co. v. Bolling, 10 S.H.2d 518. 
See Continental Ins, Co. vy. Adilman 
[1941] 3 Dom.L.R. 798. 
§ 377 
N.Y.Sup. An insurance company may 
waive any contractual condition or re- 
striction in a policy, even the condi- 
tion that a waiver must be in writing, 
and such a waiver may be established 
by a course of conduct or by the word 
or deed of an agent acting within the 
scope of his real or apparent authority. 
—Biloz v. Tioga County Patrons’ Fire 
Relief Ass’n, 21 N.Y.S.2d 6438, affirmed 
23 N.Y.S.2d 460. 
§ 378 
Tex.Civ.App. Verbal consent by 
agent, with knowledge that it will be 
acted upon, is “waiver” of require- 
ment of fire policy that consent shall 
be expressed in writing upon _policy.— 
Prudential Fire Ins. o. v. Williams, 
148 S.W.2d 264, error dismissed, judg- 
ment correct. 
§ 379 


N.Y.Sup. An insurance company may 
waive any contractual condition or re- 
striction in a policy, even the condi- 
tion that a waiver must be in writing, 
and such a waiver may be established 
by a course of conduct or by the word 
or deed of an agent acting within the 
scope of. his real or apparent authority. 
—Biloz y. Tioga County Patrons’ Fire 
Relief Ass’n, 21 N.Y.S.2d 643, affirmed 
23 N.Y.S.2d 460. 


384 

Mo.App. Where applicant for fire 
policy had an insurable interest, con- 
sisting in equitable title, in insured 
property which had been conveyed to 
third person without consideration for 
purpose of negotiations, and insurer’s 
agent filled out application after being 
fully and correctly informed concern- 
ing such title, there was a ‘‘waiver’” of 
any misstatements concerning title in 
the application, and insurer was 
barred by “estoppel” from questioning 
such inaccuracies or misstatements, in 
action on the  policy.—Russell _ v. 
Southeast Missouri Mut. Fire Ins. Co., 
146 S.W.2d 674. 


390 
In determining whether insur- 


Colo. 
ers, by issuing policies without objec- 
tion, ‘‘waived’” provision in standard 


form fire policy providing that, unless 
otherwise agreed and indorsed on poli- 
cy, the policy would be void if on a 
building on ground not owned in fee 
simple by insured, weight which in- 
surers attached to question of title was 
material,, .’35, €.S:A. ve, §87,,..§ 6i:— 
French v. Patriotic Ins. Co. of Amer- 
ica, 111 P.2d 893. 

Where insured, who was owner of 
building, but who was not owner in 
fee simple of ground upon which build- 
ing was erected, applied for fire in- 
surance on building and made no ac- 
tual misrepresentations or concealment 
of his interest therein, and insurance 
companies, without making inquiry 
concerning insured’s interest, issued 
standard form policies containing pro- 
vision that, unless otherwise agreed 
and indorsed on policy, policy would 
be void if on a building on ground 
not owned in fee simple by insured, 
companies ‘‘waived” provision in pal 
icies requiring insured to own ground 
in fee simple. ’35 C.S.A. c. 87, § 61.— 
French v. Patriotic Ins. Co. of Amer- 
ica, 111 P.2d 893. 

Mich. Where at time insurer’s agent 
prepared fire policy he was fully ad- 
vised that insured were contract ven- 
dees and that mortgagee was yendor, 
agent should have prepared the policy 
accordingly and the naming of the 
insured as sole owner and vendor as 
mortgagee did not absolve the insurer 
of liability under the policy on ground 
that policy provided that unless there 
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when damage occurred.—Johnston Vv. 
Manhattan Fire & Marine Ins. Co,, 293 
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N.W. 747, 294 Mich. 550. _ i 
N.Y.Sup. A condition in a fire policy 
that policy shall be void unless other- 
wise provided by written agreement if 
insured’s interest is other than uncon- 
ditional and sole ownership will not 
operate to avoid policy after loss if in- 
surer, before delivering policy, had 
knowledge through its agent or other 
officer or employee that insured was 
not in fact sole owner, and, in such 
eases, insurer is deemed either to have 
“waived” the condition or is held to 
be “estopped” from alleging it as a 
defense in action on policy.—Peterson 
v. Utica Fire Ins. Co. of Oneida County, 


Baa Nee Seed ois 


_Where fire policy contained uncondi- 
tional and sole ownership clause and 
plaintiff was named as insured in 
policy, but insured property belonged 
to plaintiff and wife, as tenants by en- 
tirety, and before taking out insurance 
plaintiff informed insurer’s local agent 
respecting ownership of property, and 
insurer did not show any _ limitation 
upon agent’s apparent authority, in- 
surer could not avoid liability under 
a “smoke and smudge” supplemental 
insurance contract attached to policy 
on ground that policy was void.— 
Peterson v. Utica Fire Ins. Co. of 
Oneida County. 27 N.Y.S.2d 51. 

Va. Where owner, with intention of 
eventually conveying building to 
daughter-in-law, permitted her to use 
building as merchandise store without 
rent, in order that she could support 
herself and children, if daughter-in-law 
informed fire insurance agent of the in- 
terest which she had, agent had right 
to insure that interest and to waive re- 
quirement for an unconditional title, 
it being unnecessary that agent advise 
insurer.—Liverpool & London & Globe 
Ins. Co. y. Bolling, 10 S.E.2d 518. 


§ 392 

Ga.App. Where at time of delivery of 
fire policy covering barn and its con- 
tents general local agent of fire insur- 
er had knowledge of other insurance on 
same property, fire policy was not void 
by reason of yiolation of policy provi- 
sion relative to existence of other 
insurance.—Superior Fire Ins. Co. v. 
Peters, 10 S.H.2d 94, 62 Ga.App. 823. 

Miss. If insurer’s agent was informed 
of existence of other fire policy on 
house, stipulation in policy issued by 
agent that policy would be void if the 
house covered hy it was or would be- 
come covered by other insurance was 
“waived” by the issuance of the pol- 
icy notwithstanding stipulations to the 
contrary contained therein. Code 1930, 
§ 5196.—Liverpool & London & Globe 
Ins. Co. v. Delaney, 200 So. 440. 


§ 402 

N.Y.App.Div. Where mutual assess- 
ment company knew the state of in- 
sured’s title from the inception of fire 
policy, accepted insured’s assessments, 
and paid insured for a previous loss 
covered by the same policy, there was 
“waiver” by company of condition mak- 
ing the policy void because insured’s 
interest was not unconditional and sole 
ownership.—Fuessler v. Chautauqua 
County Patrons’ Fire Relief Ass’n, 23 
N.Y.S.2d 288. 

Wash. Where mortgagee, which re- 
ceived sheriff’s deed on void foreclosure, 
sold. premises to purchaser who, in 
application for second fire policy. with 
loss payable to mortgagee, stated that 
mortgagee was in litigation with _ for- 
mer owner, and after Supreme Court 
declared sheriff’s deed to be void and 
in effect established that mortgagee 
had never owned property, but before 
judgment became final, shed on prem- 
ises burned and insurer disclaimed li- 
ability but retained premiums on pol- 
icy up to date of Supreme Court’s 
decision, and tendered return of pre- 
miums after that date, insurer, by re- 
taining premiums earned to date of 
Supreme Court’s decision and treating 
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-after fire loss extinguished 


n property 


: ortg r¢ 
up to date of decision, in effect ratified 


policy as covering entire interest after 
that date, though only mortgagee was 
named in policy, and insurer ‘‘waived” 
and “abandoned” right to assert that 
only the mortgage debt was insured 
and that payment of mortgage debt 
insurer’s 
liability. Rem.Rev.Stat. § 11—John 
Hancock Mut. Life Ins. Co. vy. Fire- 
man’s Fund Ins. ea 116 P.2d 539. 
1 


Mo.App. In action on fire policy 
which covered property while located 
at certain place for loss of property at 
another place on theory that insurer 
consented to removal, instruction that, 
if insurer was notified of removal of 
property and had reasonable time in 
which to cancel policy but failed to do 
so, then insurer was liable, was _prop- 
er.—Bergerson y. General Ins. Co. of 
America, of Seattle, Wash., 148 S.W.2d 


812. 

§ 419 

N.Y.App.Div. Where mutual assess- 

ment company knew the state of in- 
sured’s title from the inception of fire 
policy, accepted insured’s assessments, 
and paid insured for a previous loss 
covered by the same policy, there was 
“waiver” by company of condition mak- 
ing the’ policy void because insured’s 
interest was not unconditional and sole 
ownership.—Fuessler y. Chautauqua 
County Patrons’ Fire Relief Ass’n, 23 
N.Y.S.2d 288. 

§ 425 


Iowa. An insurer, by its action in 
paying to buyer of locker ana cold 
storage system under conditional sales 
contract providing that title was to 
remain in seller until indebtedness was 
fully paid, part of amount due under 
fire policy taken out by buyer, with full 
knowledge that prior to time of loss 
seller had brought replevin action upon 
buyer defaulting in payment and had 
recovered consent judgment therein, but 
had permitted buyer to retain posses- 
sion of chattel up until time of loss, 
“waived” condition in policy providing 
that policy should be void if there 
occurred a change in interest, title, 
right, possession and use of insured 
property.—Midwest Metal Stamping Co, 
v. Citizens Fund 
295 N.W. 444. 

Kan. Where fire policy contained 
provision that loss under the policy 
should be payable to an estate, as 
mortgagee, as estate’s interest might 
appear, insurer by paying fire loss to 
the estate did not ‘‘waive’ any defenses 


477. 

Payment by insurer of fire loss to 
estate, which was named in fire policy 
as mortgagee, in accordance with pro- 
vision that loss should be payable to 
estate as its interest might appear, did 
not “estop’ insurer to raise defense of 
fraud on part of mortgagor in pro- 
curing the policy, particularly where 
mortgagor was not, to his prejudice, 
led to rely on the payment to the es- 
tate.—Prather v. National Fire Ins. Co. 
of Hartford, Conn., 112 P.2d 99, 153 
Kan. 477. 


§ 429 

C.C.A.Ohio. To constitute “loss or 
damage by fire’ within insurance pol- 
icy, existence of actual fire, which be- 
comes uncontrollable or breaks out 
from where it was intended to be and 
becomes a hostile element, as direct 
proximate result of which loss or dam- 
age occurs, is sufficient.—Princess Gar- 
ment Co. v. Fireman’s Fund Ins. Co. of 
San Francisco, Cal., 115 F.2d 380. 

The phrase ‘‘civil authority,” as used 
in fire insurance policy extending coy- 
erage to loss caused by order of civil 
authority exercised to prevent spread 
of fire, should be construed to carry out 
its purpose, and includes civil officers, 
such as policemen and firemen, in whom 
portion of sovereignty is vested and en- 
forcement of municipal regulations or 
control of general interest of society 
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tion by fire.—Princess Garment ey, i 
Fireman’s Fund Ins. Co. of San Fra ae 
cisco, Cal., 115 F.2d 380. ¥ srs 
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To render fire immedi 
or “proximate cause” of loss or dam 
age within fire insurance policy, it — s 
not absolutely necessary that any part 
of insured property be actually ignit 
or consumed by fire.—Princess Ga 
ment Co. v. Fireman’s Fund Ins. Co. 
of San Francisco, Cal., 115 F.2d 38 

To recover on fire insurance pol 
loss must have been directly and prox 
mately caused by peril insured agai 
and fire constituting remote cause 


cess Garment Co. 
Ins. Co. of San Francisco, Cal., 
2d 380. ; 
Where there are successive caus 
each of which acting independently 
sufficient to produce effect such as 
cause loss insured against, cause 
operating on event is proximate ; 
but when there is no order of succes- 
sion in time and there are two or more 
concurrent causes of loss, predomina’ 


of disaster must rank as predominant. 
—Princess Garment Co. y. Fireman’s © 
Fund Ins. Co. of San Francisco, Cal. 
115 F.2d 380. ; 
A fire, to prevent contemplated spread 
of which civil authority took actior 
which prohibited insured’s use of means — 
and appliances at hand to avoid d: 
age to insured goods by flood wate 
was ‘proximate cause’ of loss — 
damage thereto by such waters, 
to authorize recovery therefor on_ fire 
insurance policy covering loss or d 
age by fire caused by order of civil | 
thority exercised to prevent spread 
fire.—Princess Garment Co. v. Firema 
Fund Ins. Co. of San Francisco, C 
115 F.2d 380. ee 
The phrase, “all direct loss or dam- 
age by fire’, in policy insuring against 
all such loss or damage, and phras' 
“loss or damage by fire caused by order | 
of civil authority”, in rider modify: 
policy to cover loss or damage 
caused, are not restricted to fire 
premises containing insured goods, 4 
loss, in causing which fire was means 
or agency, is within such policy.—Pri a 
cess Garment Co. v. Fireman’s Fund 
Pee of San Francisco, Cal., 115 
2 0. 


§ 436 
Idaho. The word “fire” 
fire insurance policies in common p: 
lance has a well-understood meanin: 
of a hostile fire-—-Mode, Limited, © 
Fireman’s Fund Ins. Co., 110 P.2d ) 
Where the meaning of the term “fir 
in fire insurance policies as a hostile | 
and not a friendly ‘fire had been ex- 
tensively and long recognized at tim 
of issuance of fire policies, the insured 
and insurers were considered as havin 
contracted with such definition in mind. 
—Mode, Limited, v. Fireman’s Fun 
Ins. Co., 110 P.2d 840. Te ee 
Where package containing antique © 
jewelry was inadvertently deposited 
in incinerator and destroyed by ‘“‘fire’ — 
which was intentionally set and which 
at no time escaped from its usual or \ 
intended limits and which was at all — 
times under control and such a fire as ~ 
was customarily used for purpose of 
burning waste and débris deposited in 
the incinerator, it was a “friendly fire” 
not a “hostile fire’ and the loss or 
damage sustained was not “direct loss ex 
or damage. by fire” within meaning of 
fire policies—Mode, Limited, v. Fire- 
man’s Fund, Ins. Co., 110. P.2d 840. 
Mich. In action at law on fire in- 
surance policy, insured must recover, 
if at all, under and in accordance with 
terms of insurance contract between 
himself and defendant.—Katzin vy, Wi- 
delity & Guaranty Fire Corporation of 
Baltimore Md., 295 N.W. 565, 296 Mich.” 


74, 
§ 443 
C.C.A.Fla, A fire insurer is required 
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: to assume risk of insured’s negligence, 
and insured whose negligence proxl- 
mately caused loss may recover, and, 
in absence of fraud or gross negligence 
of insured, insured’s negligence is no 
defense against recovery on fire pol- 
icy.—Federal Ins. Co. v. Tamiami Trail 
Tours, 117 F.2d 794. 
450 
Tex.Civ.App. Where fire policy cov- 
ering motortruck stipulated that in- 
surer’s liability for loss or damage to 
truck should not exceed actual cash 
value at time loss or damage occurred 
and that subject to all terms of policy 
any loss by fire was payable to mort- 
- gagee as its interest appeared, provi- 
sion limiting insurer’s liability to ac- 
tual cash value of property destroyed 
was binding on mortgagee, since stat- 
ute making amount of policy on im- 
provements on land a_ liquidated de- 
mand when loss is total is inapplicable 
to personalty. Vernon’s  Ann.Ciy.St. 
arts. 4929, 4931—Commercial Standard 
Ins. Co. y. First State Bank of Vernon, 
142 S.W.2d 621, error dismissed. 


‘ § 453 

Mass. A fire insurance policy, pro- 
viding that all property insured was 
valued at insured’s valuation not ex- 
ceeding actual value, that insurer 

- should pay or make good loss or dam- 

age not exceeding amounts set oppo- 

- site several articles covered, ‘which 

amounts are agreed to be the values of 

; said articles”, and that insurer should 

~~ not be liable beyond actual cash value 
i of property at time of loss or dam- 

age, was not a “valued policy”, as 

--yvaluation constituted maximum, not 

minimum, amount of recovery even for 

ee atotaly loss. G.Ju,(Per.Hd.)''e! 175, § 03; 

‘4 § 47, Second (d); § 22A, as amended 
- by St.1935, ec. 234, and St.1938, c. 181. 

Barton yv. Automobile Ins. Co. of 

Hartford, Conn. 34 N.H.2d 516, 309 

ek Mass. 128. 

Mo.App. The valued policy statute 

_ does not apply to fire insurance policies 

issued by farm mutual companies, but 

such companies’ policies, wherein con- 

____traeting parties agree on value of in- 

Hy sured property, are valid. Mo.St.Ann. § 

~~ 5829, p. 4459.—Prudential Ins. Co. of 

_ America _v. German Mut. Fire Ins. 

— Ass’n of Lohman, Cole County, Mo., 142 
, S.W.2d 500. 

A farm mutual insurance company’s 

_ fire insurance policy, declaring provi- 

sions’ thereof dependent on those of 

~~ +company’s constitution and by-laws, 
ry one of which provided that property 

- imsured was assessed and accepted at 

its full value, but that only two-thirds 

of sum would be paid in case of loss, 
was “valued policy’, which will be 
enforced as written, in absence of stat- 
ute prohibiting issuance thereof by 
> such company.—Prudential Ins. Co. of 

America vy. German Mut. Fire Ins. Ass’n 

of Lohman, Cole County, Mo., 142 S.W. 

Sard 15.00. 

F Under valued fire insurance policy, 
measure of. damages in case of total 
loss is value of insured property as 
fixed by policy, less any depreciation 
since date thereof.—Prudential Ins. Co. 
of America v. German Mut. Fire Ins. 
Ass’n of Lohman, Cole County, Mo., 
142 S.W.2d 500. 

z In action on farm mutual insurance 
company’s valued fire insurance policy, 
declaring provisions thereof dependent 
on those of company’s by-laws, one of 
‘which provided that insured property 
Was assessed and accepted at its full 
value, but that only two-thirds of sum 
would be paid in case of loss, defendant 
was not entitled to instructions requir- 
ing jury to limit verdict to two-thirds 
of fair market value of insured prop- 
erty, where there was total, loss.—Pru- 
dential Ins. Co. of America v. German 
Mut. Fire Ins, Ass’n of Lohman, Cole 
County, Mo., 142 S.W.2d 500. 

A farm mutual insurance company is 
charged with knowledge of legal ef- 
fect of terms of fire policy issued by it, 
and hence with knowledge that such 
policy, declaring provisions thereof de- 
'pendent on those of company’s by- 
laws, one of which provides that in- 

- sured property is assessed and accept- 

ed at its full value, but that only two- 

thirds of sum will be paid in case of 


Jey 


{ind = Bs 4 i We ° 
FIRE INSURAN' se 
loss, is valued policy and that company 
is not entitled to instructions requir- 
ing’ jury to limit verdict for mortgagee 
suing on such policy to two-thirds of 
fair market value of insured property, 
where there was total loss.—Prudential 
Ins. Co. of America vy. German Mut. 
Fire Ins. Ass’n of Lohman, Cole Coun- 
ty, Mo., 142 S.W.2d 500. 
§ 456 
Minn. Where conditional sales con- 
tract for automobile and assignment 
thereof were duly recorded, and a colli- 
sion policy was issued to holder of 
vendor’s interest and vendee, and au- 
tomobile was thereafter sold to one who 
took it to another state and obtained 
collision insurance, and automobile was 
damaged in a collision, and the then 
owner sold the salvage to a bona fide 
purchaser for value, who restored the 
automobile to its condition prior to 
the accident, and holder of vendor’s in- 
terest brought action on collision poli- 
cy, it would be deemed to have sus- 
tained damage within meaning of the 
policy, notwithstanding improvements 
on the automobile, but its claim was to 
be reduced by amount of payments 
made by vendee subsequent to date of 
eollision, and it could not recover 
amounts expended in ascertaining ex- 
istence of facts forming the basis of its 
claim.—Midland Loan Finance Co. vy. 
Security Ins. Co. of New Haven, Conn., 
293 sNaWyreu ob os 
Tex.Civ.App. A fire insurance policy, 
providing that insurer’s liability for 
loss of or damage to insured truck 
should not exceed actual value thereof 
at time of loss or damage and should 
in no event exceed limit of liability 
stated in policy or what it would then 
cost to repair or replace truck or parts 
thereof with another or others of like 
kind and quality, limited insurer’s 
liability to smallest of specified 
amounts in case of damage to truck 
only to extent that it was reasonably 
subject to being repaired to its former 
state or condition—Home Ins. Co. v. 
Fouche, 149 S.W.2d 977. 


§ 459 
Va. Policies of fire insurance are 
eontracts of indemnity, and the meas- 
ure of recovery is the value of the in- 
terest lost, which may be shown by 
evidence direct or circumstuntial.—Liv- 
erpool & London & Globe Ins. Co. vy. 


‘ Bolling, 10 S.B.2d 518. 


§ 463 

Mich. Where loss of insured build- 
ing amounted to $3,100 of which 
amount another insurer paid $2,000, in- 
sured was entitled to recover $1,100 for 
loss of building and in addition $500 
on contents of building under fire pol- 
icy insuring building for $1,500 and 
eontents for $500.—Johnston y. Man- 
hattan Fire & Marine Ins. Co., 293 N. 
W. 747, 294 Mich. 550. 

N.Y.App.Div. Materials which  be- 
longed to owners who carried fire in- 
surance covering merchandise while in 
possession of contractors, and which 
were sent to contractors to be made 
into finished garments were not “‘other- 
wise specifically insured’ within fire 
policies of contractors covering mer- 
chandise held in trust but excluding 
property otherwise specifically insured, 
and under circumstances, the insurance 
carried by owners provided only ‘‘ex- 
cess insurance’ in accordance with 
terms thereof, as to goods in posses- 
sion of contractors who had insured 
themselves as bailees.—Gordon v. 
Hranklin Fire Ins. Co. of Philadelphia, 
28 N.Y.S.2d 480. 262 App.Div. 328. 

§ 464 

See Renshaw v. Ocean Accident & 
Guarantee Corporation [1941] 3 Dom. 
1PM Ree 1 oo (4 


§ 469 

D.C.Wash. Under life policy placing 
on insured duty during continuance of 
total and permanent disability of pre- 
senting proof thereof to insurer before 
insured was entitled to monthly in- 
come or waiver of premium payment, 
monthly income and waiver of premi- 
um benefits did not accrue automati- 
cally upon happening of disability, 
but insurer’s obligation was condi- 
tioned upon receipt before default and 

q 
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during continuance 1 
proof thereof.—Hinkley 


rs Penn 
of Philadelphia, — 
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Life Ins. Co. 
Supp. 1018. Hires 
Del.Super. The purpose of provision 


in fire insurance policy for notice and 
proof of loss is to afford insurer ade- 
quate opportunity for investigation to 
prevent fraud and imposition on it 
and enable it to form intelligent esti- 
mate of its rights and liabilities be- 
fore being obliged to pay.—Wilming- 
ton Amusement Co. v. Pacific Fire Ins. 
Co., 21 A.2d 194. iy, 

Stipulations in fire insurance policies 
for notice and proof of loss are general- 
ly reasonable, valid and binding.—Wil- 
mington Amusement Co. v. Pacific Fire 
Ins;,;,Co., 210 Ac2d y294- : 

Del.Super. Mere notice of loss, 
whether verbal or written, cannot sup- 
ply place of, or dispense with, more 
formal proof of loss required by fire 
insurance policy.—Wilmington Amuse- 
ment Co. v. Pacific Fire Ins. Co., 21 A. 
2d 194. j 

Limitation of time for filing proofs 
of loss by fire insurance policy is of 
essence of contract, and compliance 
therewith is “condition precedent” to 
insurer’s liability on policy.—Wilming- 
ton Amusement Co. y. Pacific Fire Ins, 
Co., 21. A.2d 194. 

Mass. Under fire insurance policy, 
providing that failure to present claim 
within three months from date of loss 
invalidates it, that immediate notice of 
loss must be given by insured to insur- 
ance company or its agents, and that 
no action on policy should be sustain- 
able, unless insured had fully complied 
with all of foregoing requirements, 
presentation of claim for loss within 
time stipulated and giving of imme- 
diate notice thereof to insurer by in- 
sured were “conditions precedent” to 
accrual of cause of action on policy.— 
Barton v. Automobile Ins. Co. of Hart- 
ford, Conn., 34 N.H.2d 516, 309 Mass. 
128. 


477 ' 

Del.Super. Limitation of time for 
filing proofs of loss by fire insurance 
policy is of essence of contract, and 
compliance therewith is “condition pre- 
cedent” to insurer’s liability on policy. 
—Wilmington Amusement Co. vy. Pa- 
cific Fire Ins. Co., 21 A.2d 194. 

§ 480 

Del.Super. Where fire policy re- 
quired giving of notice of loss immedi- 
ately atter fire and furnishing proofs 
of loss within 60 days thereafter, in- 
sured could not recover, even if he 
was not at fault in not learning of 
fire and resulting damage until over 
three months thereafter, where al- 
though he gave notice of loss immedi- 
ately after such discovery, insured did 
not submit written proofs of loss until 
over three months after such discov- 
ery.— Wilmington Amusement Co. v. 
Pacific Fire Ins. Co., 21 A.2d 194. 


§ 481 

Del.Super. Extrinsic circumstances 
and events may excuse delay in com- 
pliance with requirements of fire in- 
surance policy for giving immediate no- 
tice of loss.—Wilmington Amusement 
on v. Pacifie’: Fire Ins. Co.,) 21°.A,2a 

Where giving of notice of loss within 
time stipulated in fire insurance poli- 
cy was impossible because of circum- 
stances and conditions surrounding 
transaction, without fault or negli- 
gence on insured’s part, failure to give 
such notice will not bar recovery on 
policy, if notice is given within rea- 
sonable time after removal of ob- 
stacle.-—Wilmington Amusement Co. vy. 
Pacific Fire Ins. Co., 21 A.2d 194. 

§ 492 

Ga.App. Alleged false statement by 
insured in proof of fire loss that in- 
sured did not have other insurance 
covering part of property did not pre- 
clude recovery on fire policy, where 
fire insurer had knowledge of other 
insurance at time of issuance and de- 
livery of policy and at time of the fire, 
insured was not seeking to collect 
more than property destroyed by fire 
was worth, and where insured signed 
proof of loss in blank at request of 


Bey 


‘ 
ns, 


through mistake or inadvertence, the 


value of property destroyed, the over- 


valuation does not amount to “fraud” 
sufficient to avoid policy.—Turner vy. 
New Brunswick Fire Ins. Co. of New 
De laa N. J., 112-P.2d 511, 45 N. 


§ 493 
C.C.A.Jl, Under Illinois law, false 
swearing in proof of loss, in order to 
avoid fire policy, must be willful and 
with intent to deceive and defraud _in- 
surer.—Sundauist v. Camden Fire Ins. 
Ass’n, 119 F.2d 955. 


i § 499 

Ga.App. An insurance policy clause 
prohibiting waivers unless indorsed on 
policy refers only to provisions which 
enter into the insurance contract and 
does not affect conditions to be per- 
formed after loss, such as furnishing 
proofs of loss and giving notice, which 
conditions may be expressly waived or 
waived by conduct inconsistent with 
intention to enforce strict compliance 
with the condition, by which insured 
is led to believe that the condition will 
not be insisted on.—Gibralter Fire & 
Marine Ins. Co. v. Lanier, 13 S.H.2d 27. 

Ind.App. Provision of a fire policy 
requiring formal proof of loss within 
60 days was for the benefit of the in- 
surer which could waive strict compli- 
ance with the requirement.—Colonial 
Fire Underwriters of Nat. Fire Ins. Co. 
v. German, 31 N.H.2d 68. 

§ 507 

Ala.App. An agent who is authorized 
to transact business of writing poli- 
cies of fire insurance is a “general 
agent” so as to bind the insurer by 
his ‘‘waiver’ of conditions obtaining 
in the policy for insurer’s benefit.— 
London Assur. v. Hendon, 2 So.2d 917, 
certiorari denied 2 So.2d 921, 

Where insurer’s agent sold and de- 
livered fire policy, affixed his counter 
signature thereto as_ agent, collected 
premium therefor and on day follow- 
ing fire made an inspection of the 
burned property, and service of proc- 
ess in action on policy effected on him, 
he, as well as insurer’s adjuster, was 
a “general agent’ authorized to bind 
insurer by a “waiver” of the require- 
ment of submitting formal proof of 
loss.—London Assur. v. Hendon, 2 So. 
2d 917, certiorari denied 2 So.2d 921. 

Ala.App. An adjuster with power to 
investigate and adjust loss, after en- 
tering upon such business and treating 
fire policy as valid and in force, has 
authority to “waive” conditions such 
as the filing of proof of loss in policy. 
—London Assur. v. Hendon, 2 So.2d 
917, certiorari denied 2 So.2d 921. | 

Ga.App. Notwithstanding provision 
in fire policy prohibiting waivers by 
officers or agents of insurer except as 
indorsed upon policy, any act or con- 
duct of insurer’s agents in waiving the 
necessity of filing proof of loss. was 
imputable to insurer and could be 
shown in action on policy by insured 
who alleged ‘waiver’ of proof of loss. 
—Concordia Fire Ins. Co. v. Hardman, 
11 S.H.2d 79. q : 

Ga.App. An insurer’s claim adjuster 
who is delegated to adjust a loss pre- 
sumably has authority to waive proof 
of loss or the giving of notice of loss, 
etc., prescribed for the benefit of the 
insurer.—Gibralter Fire & Marine Ins. 
Co; v. Lanier, 13 S.H.2d 27. 

Mich. Where insurer’s adjuster had 
full knowledge of all facts concerning 
fire loss and course of negotiations be- 
tween insured and insurer continuing 
induced in- 


over an extended period, ( 
sured to believe that insurer did not 
intend to require strict compliance 


with provision of policy requiring a 
sworn proof of loss within 60 days 
after fire, and insurer avoided state- 
ment of its denial of liability until 
after 60-day time limit in policy had 
expired and it could be inferred that 
such course of conduct was pursued 
for purpose of bringing about a con- 
dition in consequence of which insurer 
might disayow liability, insurer could 


a 
males 

“not escape liabilit 

, aApp. t 

_N.M.» When an insured, in making. 
proof of loss by fire overestimates, 


294 Mich. 550. 

Ohio App. An agent of insurer may 
waive” provision in fire policy as to 
written notice of loss if there has been 
substantial compliance by insured with 
terms of policy or if there has been 
total denial of liability ~ by insurer.— 
Losasso v. Concordia Fire Ins, Co. of 
Milwaukee, 34° N.H.2d 250, 67 Ohio 
App. 181. 

510 


_Mich. A fire insurer may waive its 
right to have proof of loss furnished 
within time limited by acts and con- 
duct manifesting an intent and_ pur- 
pose not to claim the supposed ad- 
vantage, or by so neglecting and fail- 
ing to act as to induce a belief that it 
was the intention and purpose to 
waive.—Johnston y. Manhattan Fire & 


Marine Ins. Co., 293 N.W. 747, 294 
Mich. 550. 
§ 517 
Ala.App. Where insurer’s general 


agent admonished insured not to suf- 
fer any uneasiness about the fire dam- 
age as insurer would pay the loss as 
soon as fire marshals made their report 
and that checks were already made 
out, and insurer’s adjuster, after in- 
spection and detailed examination of 
property, instructed insured to furnish 
adjuster with an itemized list of dam 
aged articles and to come to his of- 
fice where he would then adjust the 
loss, evidence sustained finding that 
provision of policy requiring filing of 
proof of loss ‘had been ‘‘waived.”—Lon- 
don Assur. v. Hendon, 2 So.2d 917, cer- 
tiorari denied 2 So.2d 921. 

Ind.App. Where insured two days 
after fire loss reported it to local agent 
of fire insurer, and agent immediately 
notified home office by mail and in- 
surer sent its adjuster who called on in- 
sured and went with insured to office 
of the local agent and obtained infor- 
mation that he desired concerning the 
policy and left with insured to go to 
the scene of the fire, and thereafter 
local agent exchanged letters with the 
insurer which delayed settlement pend- 
ing a report from state fire marshal, 
and from another office, and nothing 
was said about failure to furnish proof 
of loss, insurer ‘‘waived’” compliance 
with policy requirement for formal 
proof of loss within 60 days.-—Colonial 
Fire Underwriters of Nat. Fire Ins. Co. 
v. German, 31 N.E.2d°68. 

Tex.Civ.App. Where immediately 
after fire insured notified agent who 
sold policy of loss and asked him 
what steps should be taken to com- 
ply with requirements of the policy 
and thereafter an adjuster called on 
insured and insured gave him all the 
information desired and insurer’s 
agents led insured to believe that he 
had done all that was necessary to 
comply with requirements for filing 
of proof of loss, insurer could not 
escane liability on ground that in- 
sured failed to furnish sworn proof of 
loss within 90 days after fire as_re- 
quired by policy.—Provident Fire Ins. 
Co. vy. Ashy, 149 S.W.2d 1049, error 
granted. . 

§ 522 


Ohio App. Requirements in fire and 
tornado insurance policies that a sworn 
statement of claim be filed within 60 
days after loss were ‘‘waived’’ by the 
conduct of the agent and adjuster of the 
insurers, who discussed settlement of 
the claim with insured and _ within 
the 60-day period denied liability.— 
Kenney v. Occidental Ins. Co., 34 N.E. 
2d 237, 66 Ohio App. 284. 

CGhio App. A denial by an insurer of 
liability upon fire policy is a ‘‘waiver”’ 
of requirement of written notice and 
proof of loss, if made within time such 
notice and proof are required by policy 
to be made.—Losasso y. Concordia Fire 
Ins. Co. of Milwaukee, 34 N.H.2d 250, 
67 Ohio App. = 


Ga.App. In suit by insured against 
insurer to recover an amount allegedly 
due under an agreement between in- 
sured and insurer’s local agent and its 


Cot vy. Farris, 14 S.bi2d 427. ayer 
Where agreement entered into be 
tween insured and insurer’s local ag 
and adjuster was with respect to th 
amount of fire loss sustained by th 
insured, it did, not “estop’” the insw 
er from asserting nonliability in in-— 
sured’s suit to recover under the agree- 
ment.—National Fire Ins. Co. v. Farris, 
11 S.H.2d 427. 2 Oe oe 
Where proof of fire loss by insured 
was not signed by or participated in 
by the insurer as a party thereto, the 
incorporation therein of provision that 
insured proposed to accept certain — 
amount, and that insurer agreed to Daye 
under fire policy such amount, would ~ 
be taken as only a declaration of the © 
insured, even though it was inferential 
from the evidence that the provision 
was prepared by insurer’s adjuster. — 
Code 1933, § 56-831.—National Fire 
Ins. Co. v. Farris, 11 S.H.2d 427. . 
An alleged conversation between in- 
surer’s general agent and its lo 
agent, during the progress of negot ny 
tions with one insured under fire poli- ; 
cy, did not constitute a “ratification” 
of an alleged agreement to pay fire loss a5, 
where no such agreement to pay was ~ 
shown on the part of insurer’s local # 
agent.—National Fire Ins. Co. v. Far- — 
ris, 11 S.H.2d 427. } fe 
The fact that insurer’s general age 
sent a check in the amount of fire los: 
to local agent would not entitle insure 
to recover in suit against insurer on 
agreement between insured and insur 
er’s local agent and its adjuster, as 
the amount of the fire loss, where the 
check was not communicated to or ac- 
cepted by insured. Code 1933, § : 
108.—National Fire Ins. Co. yv. Farris fd 
11 S.B.2d 427. inn 


Ga.App. Where _ possessor, owning 
one-third interest in property, obtain 
fire policy in his name only but in. 
surer knew that others were also in 
terested in the property and after th 
loss the insured possessor made settle 
ment regarding his own interest and 
surrendered policy, the possessor could 
not thereafter maintain action agains 
the insurer for his own benefit or for © 
the use of the others. Code, §§ 56-801, — 
81-1307.—Cutright v. National Union 
Fire Ins. Co., 15 S.H.2d 540. Seas 

Ky. A contract of settlement which — 
bars recovery on a policy, such as a 
fire policy, may be rescinded or re- 
formed by a court of equity when 
the evidence justifies, so that recovery 
may be had on the policy.—New York _ 
Underwriters Ins. Co. vy. Louisville & 
ae Co., 148 S.W.2d 710, 285 Ky 

Where there was mutual mistake on 
the part of insured and railroad when 
insured released railroad entirely for 
fire loss on payment by railroad of | 
only part of fire loss, instead of pro- — 
viding that release was only for loss 
in excess of fire insurance carried by 
insured, chancellor should have re- 
formed release so as to permit in- 
surer to recover under subrogation 
provision of fire policy the amount — 
which it had paid for fire loss to in- | 
sured.—New York Underwriters Ins. — 
Co. v. Louisville & N. R. Co., 148 S. 
W.2d 710, 285 Ky. 561. 


§ 538 
Ga.App. Where an arbitration award 


ais 
bee. 
a 


has been made and paid by insurer by 
check under terms of a fire policy, be- 
fore insured can have award set aside 
for fraud and recover on policy insured 
must return check to insurer. Code 
1933, § 20-906.—Atlantic Mut. Fire Ins. 
Co. v. McKenzie, 11 S.H.2d 72. 

In suit under fire policy to set aside, 
for alleged fraud, an unsatisfactory 
arbitration award following loss of in- ‘ 
sured property and to recover on _poli- 
cy, a petition alleging that insured had 
received a check from insurer in pay- 
ment of award but failing to allege 
a return or tender of check to insurer 
was subject to general demurrer. Code © 


~ 


ke 
§ 559 eR 
1933, § 20-906.—Atlantic Mut. Fire Ins. 
Co. v. McKenzie, 11 S.H.2d 72. 
§ 559 cus 

Ga.App. Where fire policy provided 
that if the parties could not agree con- 
cerning amount of loss it should be de- 
cided by appraisers, one to be selected 
. - by each party, and provided that the 
appraisers should first select a com- 
petent and disinterested umpire, but 
+) did not provide that umpire should be 
qualified before the making of an 
award by the appraisers, award made 
~~ ‘by the appraisers was not invalid be- 
--eause of fact that it did not appear 
that the appointment of the umpire 
and the award made by the appraisers 
were sworn to.—Universal Laundry 
Cleaners v. General Ins. Co. of Amer- 
ica, 12 S.H.2d 181. 


; 
=" 


8 560 
—s-« Ga.App. An award made by ap- 
ve praisers as authorized by fire policy 
RE 


provision was not a “common-law 
award’, but was a mere contractual 
method of ascertaining the loss.—Uni- 
‘versal Laundry & Cleaners v. General 
‘Ins. Co. of America, 12 S.H.2d 181. 
: § 581 sol ie 
‘Ala. A loss payabie clause in an in- 
surance policy gives person named as 
one to whom payment is to be made the 
superior right to recover to extent of 
is or. her interest, and the assured 
ean only recover any balance in excess. 
-—Home Ins. Co. of New York v. Tum- 
jin, 2 So.2d 435. : A 
i Iowa. Under provision in indorse- 
ment, attached to policy insuring 
against damage to tractor by. collision, 
for payment of loss to insured and one 
to whom insured owed balance on pur- 
chase price of tractor as their interests 
may appear, such creditor was in- 
sured’s appointee, designated to receive 
whatever amount insured was entitled 
to recover under policy, and was in 
privity with insured only under such 
loss payable clause, which did not cre- 
te contractual relation between credi- 
or and insurer,—Conard y. Moreland, 
298 N.W. 628, 230 Iowa 520. 
‘Wash. Where beneficiary under fire 
policy covering personalty transferred 
the personalty to certain individuals, 
giving them a conditional sales con- 
tract, but thereafter those individuals 
eturned the personalty to the benefi- 
- iary, and thereafter the personalty 
was partially destroyed by fire, those 
individuals had no interest in the per- 
sonalty or in the insurance money.— 
Gillingham vy. Phelps, 105 P.2d 825. 
| Wash. Where mortgagor agreed to 
keep buildings on premises insured, 
both owner and mortgagee would be 
beneficiaries under policies procured in 
pursuance of agreement.—John Han- 
 @ock Mut. Life Ins. Co. vy, Fireman’s 
Fund Ins. Co., 116 P.2d 539. 


|. Where mortgagor agreed to keep 
buildings on premises insured, in event 
of loss insurance would stand as se- 
curity for mortgage debt in lieu of 
the property destroyed.—John Ilancock 
Mut. Life Ins. Co. v. Fireman's Fund 
mins, 1Co.,, 116 P.2d 539, 
7. § 586 
Ga. Where purchaser goes into pos- 
session under a binding executory con- 
tract for sale of improved realty which 
seller is able to convey, but where, 
before transfer of legal title is con- 
- summated, improvements are destroyed 
by fire without fault of either party, 
Joss falls on purchaser as owner of 
equitable title, and if property is in- 
sured by seller he holds insurance 
money as trustee for purchaser, sub- 
ject, however, to his own claims for 
any unpaid purchase money plus in- 
surance premiums.—Bruce y. Jennings, 
10 S.H.2d 56, 190 Ga. 618. 

Where parties to an executory con- 
tract for sale of improved realty agreed 
that purchaser should have no interest 
of any kind or character in fire insur- 

a ance maintained by vendor, purchaser 
in suit for specific performance was 
not entitled to claim any portion of 

i insurance money which had been col- 

a lected by vendor, on destruction of 

he improvements by fire prior to transfer 
‘ of legal title—Bruce v. Jennings, 10 
$.H.2d 56, 190 Ga. 618, 
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Iowa. A mortgagee has no interest | 
in a policy of insurance issued to a 
mortgagor upon the mortgaged prop-- 
erty unless such interest is created by 
some covenant, or condition between 
the mortgagor and mortgagee, and, in 
absence of such covenant, insured’s 
contract is strictly personal between 
the insurer and the mortgagor.—Cen- 
tral Nat. Bank & Trust Co. v. Simmer, 
293 N.W. 460. 

Where mortgage provided that mort- 
gagor was to keep property insured 
against fire ag “‘mortgagee may direct, 
depositing the policies with the mort- 
gagee’, and mortgagee advised mort- 
gagor to insure property, and policy 
was issued making no reference to 
mortgage and containing no loss-pay- 
able clause directing payment to mort- 
gagee as its interest might appear, and 
policy was not delivered to mortgagee, 
parties intended that insurance on 
property was for security of mort- 
gage loan and mortgagee was entitled 
to proceeds of fire policy as against 
assignee for benefit of mortgagor’s 


creditors, notwithstanding policy pro- 
vided that it covered, among other 
things, all property in which mort- 


gagor had any interest.—Central Nat. 
Sank & Trust Co. v. Simmer, 293 N.W. 

Kan. When a mortgage on realty 
provides that mortgagor shall keep im- 
provements insured for mortgagee’s 
benefit, and mortgagor insures the 
property in his own name and there 
is a loss under the policy, the mortga- 
gee has on the proceeds of the policy 
an equitable lien which may be en- 
forced in an action against the mortga- 
gor and the insurer, if under the facts 
and the application of appropriate 
equitable principles it is found proper 
to render judgment also against the 
insurer.—Robinson v. Breuninger, 107 
P.2d 688, 152 Kan. 644. 

Where mortgagees, on learning of 
fire on mortgaged premises, went to 
see mortgagor the next day, and mort- 
gagor told mortgagees that loss had 
been adjusted for full amount of fire 
policy, but that it would be about 
three weeks before check from insurer 
would be received, and that the money 
would be paid on the mortgage, and 
mortgagees went to see mortgagor 
again in about three weeks and she 
told them that there had been some 
delay about getting the check, but that 
it would be received in about two 
weeks, and mortgagor on _ receiving 
check used the proceeds for her own 
purposes, and mortgagees on learning 
of the fact promptly brought action 
against mortgagor and insurer, mort- 
gagees were not barred from recovery 
because of “waiver”, “estoppel” or 
“laches.’’—Robinson v. Breuninger, 107 
P.2d 688, 152 Kan. 644. 


Ky. In action by an insured on fire 
policy issued by assessment fire com- 
pany, to recover for fire loss, insurer 
was entitled to peremptory instruction 
because mortgage clause attached to 
policy which provided that loss, if any, 
should be paid to mortgagee of insured 
property, vested right of action on pol- 
icy in mortgagee, who was not made 
a party until cause reached Court of 
Appeals.—Grant County Assessment 
FYire Ins. Co. v. Scroggins, 142 S.W.2d 
987, 283 Ky. 731, 

La. Only effect of a loss payable 
clause in fire policy making proceeds 
payable to mortgagee of property cov- 
ered by policy as its interest might 
appear is to constitute mortgagee a 
“conditional appointee” of insured to 
receive payment of proceeds in case of 
loss.—Hicher-Woodland Co. v. Buffalo 
Ins. Co, of New York, 3 So.2d 268, 198 
La. 38. 

N.Y.App.Div. Where scope of stand- 
ard mortgagee clause in insurance pol- 
icy was clearly limited to liability to 
plaintiff as a first mortgagee, plain- 
tiff could not fasten liability upon in- 
surer for loss or damage occurring 
with respect to a second mortgage 
executed subsequently to issuance of 
the policy and without notice to or 
knowledge on part of insurer.—First 
Nat. Bank in Highland Falls v. Home 


779, s 


Where mortgage ¢ 


_ Pa.Super.— : 
form, an independent contract results, 
though included in the owner’s policy, 
insuring the mortgagee’s interest, free 
from the conditions imposed on the 


owner, with the same effect as though © 


a separate policy had been delivered by 
insurer to the mortgagee.—Wharen vy. 
Markle Banking & Trust Co., 20 A.2d 
885, 145 Pa.Super. 99. i- 
The indorsement on a fire policy of 
a clause making loss payable to mort- 
gagee as his interest may appear is no 
more than designation of one to whom 


loss is to be paid for benefit of owner 


by payment of mortgage debt, but is 
not an assignment of an interest in the 
policy.—Wharen y. Markle Banking & 
acuet Co., 20 A.2d 885, 145 Pa.Super. 


The insurance under a fire policy con- 
taining indorsement for\ payment of 
loss to mortgagee as his interest may 
appear remains on interest of the owner 
and does not become a contract in- 
suring the mortgagee’s interest, and the 
indorsement does not in any respect, 
increase, lessen or otherwise change 
burden assumed by insurer.—Wharen 
v. Markle Banking & Trust Co., 20 A. 
2d 885, 145 Pa.Super. 99. 

The right of action under fire policy 
containing indorsement for payment of 
loss to mortgagee as his interest may 
appear is in the owner and not in the 
mortgagee, since there is no privity be- 
tween the mortgagee and insurer, and 
if owner cannot recover, the mortgagee 
cannot.—Wharen vy. Markle Banking & 
pane Co., 20 A.2d 885, 145 Pa.Super. 


Pa.Com.Pl. ‘| Where a mortgage given 
by a corporation to a trustee to secure 
payment of the corporation’s bonds 
contained a covenant that the corpora- 
tion shall keep the mortgaged premises 
insured, payable, in case of loss, to 
the trustee as his interest may appear, 
and the corporation insured the mort- 
gaged premises but the policies were 
not payable to the trustee, and after 
loss by fire the insurance was paid to 
the corporation, and while part of the 
proceeds of the insurance wag in the 
custody of the corporation receivers of 
the corporation were appointed, the 
proceeds of the insurance in the cus- 
tody of the corporation at the time of 
the appointment of the receivers were 
impressed with an equitable trust for 
the benefit of the bondholders, which 
followed the funds into the hands of 
the receivers, and the receivers were 
ordered to pay the funds in their cus- 
tody to the trustee for the benefit 6f 
the bondholders.—Young v. National 
Roofing Co., 54 York 77. 

Where a mortgage of a corporation to 
a trustee to secure the payment of 
bonds required the corporation to carry 
insurance of the mortgaged premises 
payable to the trustee, and also’ con- 
tained a provision for the protection of 
the rights of the bondholders in case 
the mortgagor failed to keep the prop- 
erty insured, the failure of the trustee 
and bondholders to take the necessary 
action in such case did not estop or 
otherwise prejudice them in their as- 
sertion of an equitable lien on proceeds 
of insurance carried by the mortgagee 
but not made payable to the trustee as 
required by the mortgage; and the 
fact that the bonds matured before the 
fire did not prejudice the rights of the 
trustee or bondholders to the proceeds 
of the insurance.—Young y. National 
Roofing Co., 54 York 77. 
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§ 58 ; 

C.C.A.Cal. A mortgagee, named in 
mortgage clause of fire insurance pol- 
icy, need not have knowledge of pol- 
icy’s existence before loss in order to 
enforce it.—Tarleton v. De Veuve, 113 
F.2d 290. 

Acceptance of fire insurance policy by 
mortgagee named in mortgage clause 
thereof is not required to complete in- 
surance contract.—Tarleton vy. De 
Veuve, 113 F.2d 290. 

C.C.A.Fla. Under Florida law, the 
relationship between conditional seller 
of insured bus and fire insurer under 


tached to fire policy is in standard 


ane Te 


apy 


“—Federal Ins. Co. 


con 


and enforceable by either, unless the 
fault of one or the other or both has 
stripped him of his power to enforce. 
vy. Tamiami Trail 


Tours, 117 F.2d 794. ; 

A conditional seller of bus was an 
“insured”? under fire policy taken out 
by buyer on the bus containing mort- 
gage clause, and could claim any rights 
or defenses erected by the policy or 
by law in its favor, and hence could 
recover on fire policy, notwithstanding 
defect in the bus which caused the fire. 
—Federal Ins. Co. vy. Tamiami Trail 
Tours, 117 F.2d 794. 

Where bus was covered by fire pol- 
icy containing mortgage clause and was 
destroyed by fire resulting from defect 
in bus, fire insurer was not subrogated 
to rights of buyer of bus to recover 
from conditional seller of bus, and 
hence could not defeat conditional sell- 
er’s recovery under the mortgage clause. 


—Federal Ins. Co. v. Tamiami Trail 
Tours, 117 F.2d 794. 
Conn. Mortgagee is no longer en- 


titled to benefit of fire policies if the 
mortgage debt has been satisfied, or 
if the equity of redemption acquired 
by mortgagee has merged with the 
mortgage estate it held.—Kligerman y, 
Union & New Haven Trust Co., 18 
A.2d 683, 127 Conn. 622. 

Mortgage debt was not satisfied by 
conveyance of equity of redemption to 
mortgagee by deceased mortgagor’s 
distributee as regards mortgagor’s ex- 
ecutors, and mortgagee had right to 
continued benefit of fire policies there- 
tofore taken out to protect its inter- 
est and was not guilty of ‘‘conversion” 
because after the conveyance mortgagee 
caused the policies to be changed so 
that mortgagee became the named in- 
sured.—Kligerman vy. Union & New 
Haven Trust Co., 18 A.2d 6838, 127 
Conn. 622. 

§ 592 


C.C.A.Pa. A bailee in possession of 
goods belonging to another may in- 
sure the goods against fire and, if fire 
occurs and bailee eollects insurance 
money, bailee holds that part of fund 
over and above his interest in goods 
as a trustee for owner.—In re Podol- 


sky, 115 F.2d 965, reversing 34 F., 
Supp. 803. 
Iowa. Where locker and cold stor- 


age system was sold under conditional 
sales contract requiring buyer to in- 
sure chattel against loss by fire in 
favor of seller, a consent judgment, 
in replevin brought by seller upon buy- 
er defaulting in payments, in which it 
was alleged that buyer had failed to 
comply with provision of contract re- 
quiring buyer to insure chattel against 
loss by fire in favor of seller, did not 
‘show that seller had “waived” right to 
insurance taken out by buyer, so as 
ito “estop” seller from proving that 
fire insurance taken out by buyer coy- 
fered seller’s interest in property, where 
‘facts showed that buyer still, retained 
‘possession of property after replevin 
action up until time of loss by fire.— 
Midwest Metal Stamping Co. v. Citi- 
zens Fund Mut. Fire Ins. Co., 295 N. 
W. 444, 

Mich. Where county leased land to 
fair association for ten years under 
lease providing that association should 
build grandstand which would become 
roperty of county at expiration of 
lease, and after expiration of lease 
county continued to carry on grand- 
stand fire policies as interests might 
appear, and caretaker employed by 
fair association remained in charge, 
and there was some discussion of fur- 
ther lease for eight years, there was 
not a “holding over’? by fair associa- 
tion after expiration of lease, but at 
most a mere looking forward to execu- 
tion of new lease, and county, under 
terms of lease, became owner of grand- 
stand and was entitled to proceeds of 
fire policies paid on fire loss occurring 


M ga air 
6 Mich. 634. 
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_ Ga.App. Evidence that insurer in ad- 
justing loss and making payment relied 
upon representations of insured that it 
had title to property insured and that 
there were no encumbrances thereon at 
time of loss, but that such representa- 
tions were false in that property had 
been transferred to third party, and 
that misrepresentation was knowingly 
and fraudulently made with intent to 
defraud the insurer, made out a prima 
facie case for insurer for money had 


and received, and court erred in the . 


granting of a nonsuit. Code 1933, § 
110-310.—Scottish Union & National 
Ins. Co. v. Peoples Credit Clothing Co., 
12 S.B.2d 474. 


§ 61 

Minn. On the question of contribu- 
tion between insurers, fire insurance is 
not “concurrent insurance” unless the 
fire policies are on the same property 
or some part thereof, on the same in- 
terest, against the same risks, and in 
favor of the same person.—Nobbe vy. 
Hquity Fire Ins. Co.. 297 N.W. 349. 

8 618 

D.C.Wis. Where lessee vacating 
building sold machinery and equip- 
ment to a salvage dealer who engaged 
wrecker to do dismantling work, and 
an acetylene torch used by wrecker’s 
employee started fire, in insurers’ ac- 
tion, on theory of subrogation, to re- 
cover money paid to insured under fire 
policies, the salvage dealer’s defense 
that the wrecker was an independent 
contractor raised an ‘‘affirmative de- 
fense’’ and the ‘burden of proof was 
on the salvage dealer—Continental Ins. 
Co. v. I. Bahcall, Inc., 39 F.Supp. 315. 

Where lessee vacating building sold 
machinery and equipment to a salyage 
dealer who engaged wrecker to do dis- 
mantling work, and an acetylene torch 
used by wrecker’s employee started 
fire, in insurers’ action, on theory of 
subrogation, to recover money paid to 
insured under fire policies, the salvage 
dealer, defending on ground that the 
wrecker was an independent contractor, 
did not satisfy the burden of proof 
to show that the lessee consented to, 
acquiesced in, or knew about the 
agreement between the salvage dealer 
and the wrecker.—Continental Ins. Co. 
v. I. Baheall, Ine, 39 F.Supp. 315. 

Under Wisconsin law, when an in- 
surer pays to the insured the amount 
of the loss, it is subrogated in a cor- 
responding amount to the insured’s 
right of action against any other per- 
son responsible for the loss and the in- 
surer is entitled to all the remedies 
and securities of the insured and to 
stand in his place.—Continental Ins, 
Co. v. I. Baheall, Ine., 39 F.Supp. 315. 

Under Wisconsin law, right of insur- 
er paying loss to insured to subroga- 
tion against another person responsible 
for the loss is not limited to cases 
where the liability of the third person 
is founded in tort, but any right of 
insured to indemnity will pass to the 
jnsurer on payment of the loss.—Con- 
tinental Ins. Co. v. I. Baheall, Inc., 39 
F.Supp. 315. 


Where lessee vacating building sold 
machinery and equipment to a salvage 
dealer who engaged wrecker to do dis- 
mantling work, and an acetylene torch 
used by wrecker’s employee started 
fire, and lessee was obligated to re- 
turn building at end of term in good 
condition, even if the relationship be- 
tween the salvage dealer and the 
wrecker was that of “independent con- 
tractor’, such relationship was not a 
defense to insurers’ action against the 
salvage dealer based on theory of 
“subrogation’”” to recover money paid 
by insurers under fire policies.—Con- 
tinental Ins. Co. y. I. Bahcall, Inc., 39 


F.Supp. 315. 
Ky. Though insurer was dilatory 
in the manner in which it handled 


its claim under subrogation provision 
of fire policy against railroad which 
eaused fire destroying insured’s prop- 
erty, insurer was not guilty of ‘lach- 
es”? precluding recovery from railroad, 
where railroad suffered no damage on 


‘account of the delay.—New Y 


~ gured it against fire loss by policy ¢ 


right of 


derwriters Ins. Co. v. Louisville | 
R. Co., 148 S.W.2d 710, 285 Ky. 5 
Minn. Where owner of residence. 


rying a rider making loss payab! 
lumber company which had a > 
chanic’s lien, as its interest might ap- — 

pear, and lumber company foreclosed 
its lien on residence and bought resi 
dence in for amount of its lien, and 
thereafter lumber company at its ow 
expense insured residence in_ th 
amount of its interest with another in- 
surer, and residence was damaged 
fire, and lumber company’s insurer _ 
paid lumber company amount it owed ~ 
lumber company and took assignm 
of lumber company’s lien, lumber ec 
pany’s insurer was entitled to ‘si 
gation” to the rights of the lu : 
company under its lien, as against con 

tention of owner of residence that b 

tween the two insurers there 
have been contribution rather than ~ 
subrogation.—_Nobbe vy. Equity Fire — 
Ins. Co., 297 N.W. 349. ; : 

N.Y.Sup. Where form of doc a4 
acknowledging plaintiff's © i 4 
money from insurer constituted a 
“Joan” not “payment of loss” insure 


“party 
in interest” and therefore affirmative 
defense alleging that plaintiff had 
signed her cause of action to the 


Rn 


Frank vy, Frederick Loeser 
N.Y.S.2d 918. 


§ i 
D.C.Wash. A contract, under w 
insured advanced money for purch 
of insured mill and defendants ag 
in consideration for one-half the p S 
from sale of mill to Cisinane ee 
sell it, and advanced costs, which we 
to be repaid to them, and furnishe 
free their own labor and supervision 
and guaranteed to the insured full 1 
payment of purchase price before ae 
profits should be computed, created | 
“Joint adventure’ so that alleged ne 
ligence of defendant’s employee which 
caused destruction of mill by fire, was _ 
imputed to the insured, and the insur- 
er which paid the fire loss and w 
“subrogated”’ to insured’s rights could 
not recover from defendants. Rules of 
Civil Procedure for District Courts, 
tule 12, 28 U.S.C.A. following section 
723c.—KEagle Star Ins. Co. v. Bean, — 
34 F.Supp. 300. 
An insurer which has paid a 
loss acquires as subrogee only 
rights which the insured had.—Hagle 
Star Ins. Co. v. Bean, 34 F.Supp. 3 } 


§ 621 é 

Ky. Where’ subrogation  provis 
of fire policy subrogated insurer 

insured against any th 
person who might bring about 1 
of insured’s property by fire, and, 
after fire destroyed insured propert} 
and face value of policy was pa 
to insured, insured executed an 
signment to insurer of their clai 
against railroad, there was “priyit 
by contract” so as to entitle insurer | 
to maintain action against railroad to — 
recover amount paid by insurer to in- — 
sured.—New York Underwriters Ins. 
Co. v. Louisville & N. R. Co., 148 S.W. 
2d 710, 285 Ky. 561. i 

La.App. In fire insurer’s svit (og 
against insured’s tenant and contrac- 
tor hired to refinish floors in apart- — 
ment for reimbursement of amount 
paid under fire policy, evidence showed 
that contractor, whose employees had 
spread composition made by dissolving _ > 
a putty-like substance in gasoline on 
floor just before fire started, was neg- 
ligent in failing to determine whether 
pilot light of automatic gas water heat- 
er in adjoining room was burning 
when composition was spread on floor 
and in leaving all windows closed, that 
fire was the direct result of those neg- 
ligent acts, and that contractor was é 
therefore responsible for loss.—Mereury 
Ins. Co. v. Hodges, 199 So. 526. 

Where apartment owner’s assignment 
to fire insurer transferred only rights 
which owner might have had arising 
from fire loss and contained nothing 
purporting to transfer any contractual 


Sagni .-” 


rights which owner might have had 
under lease contract, insurer could not 
maintain action against tenant for re- 
imbursement of amount paid under fire 
policy on ground that tenant’s con- 
tractual obligation to maintain prop- 
erty in good order could not be com- 
plied with, that owner could have 
maintained an action against tenant, 
and that therefore insurer as assignee 
could maintain action.—Mercury Ins. 
Co. vy. Hodges, 199 So. 526. 

In fire insurer’s suit against tenant 
and contractor whose negligence in re- 
finishing apartment floor caused _ fire 
for reimbursement of amount paid un- 
der fire policy, evidence showed that 
tenant had owner’s consent to have 
work done at her own expense, and 
insurer could not maintain action 
against tenant on ground that she 
was in the position of a trespasser and 
should be held liable along with con- 
tractor for the results of his_ negli- 
gence.—Mercury Ins. Co. v. Hodges, 
199 So. 526. 

§ 626 


Mich. Where mutual fire policy con- 
tained provision for subrogation of in- 
surer to rights of mortgagee in case 
of payment for fire loss to mortgagee 


under mortgage clause of policy if the 


insurer should claim that as to the 
owners no liability existed, and insurer 
paid fire loss to mortgagee and denied 


-jiability to owners on ground that the 


policy was suspended at time of the 


loss, but policy was not in fact sus- 


pended and the insurer’s claim was not 
based on legal rights, insurer was not 
entitled to “subrogation” to the mort- 
gagee’s rights under the mortgage.— 
McAlpine v. State Mut. Fire Ins. Co. of 


- Michigan, 295 N.W. 224, 295 Mich. 456. 


Where mutual fire insurer paid fire 
loss to mortgagee, took an assignment 
of and foreclosed the mortgage and 
purchased the property, provision of in- 
surer’s charter for submission to arbi- 
tration of any dispute pertaining to fire 
loss which provided that no suit should 
be maintained by the loser or benefi- 
ciary to determine the dispute was not 
applicable to suit by owners to cancel 
the sheriff's deed and to cancel the 
note and mortgage, and the assignment 
to the insurer.—McAlpine v. State Mut. 
Fire Ins. Co. of Michigan, 295 N.W. 
224, 295 Mich. 456. 

Where mutual fire insurer paid fire 
loss to mortgagee, took an assignment 
of and foreclosed the mortgage and 
purchased the property, statute requir- 
ing suit for recovery of loss under a 
policy issued by mutual fire insurance 
company to be brought within 12 
months after liability accrued was not 
applicable to suit to cancel the sheriff’s 
deed, the mortgage note and the mort- 
gage and the assignment of the mort- 
gage to the insurer. Comp.Laws 1929, 
§ 12616.—McAlpine v. State Mut. Fire 
Ins. Co. of Michigan, 295 N.W. 224, 295 
Mich. 456. 

§ 627 


Miss. Where insurer made loan to 
insured pursuant to agreement at- 
tached to fire policy covering cotton, 
to advance to insured amount of any 
loss he might sustain by destruction 
of cotton in hands of carrier as loan 
without interest, the repayment there- 
of to be conditional upon and only to 
extent of any recovery from carrier, 
a recovery by insured against the car- 
rier would inure to the benefit of the 
insurer.—Staple Cotton Co-op. Ass’n y. 


Yazoo & M. V. R. Co., 197 So. 828. 
§ 654 
Wis. In action on fire policy cov- 


ering personal property, evidence sus- 
tained jury’s findings that insured 
had paid a certain amount as_ pre- 
mium, and that agent of insurer sent 
policy to the insurer for cancellation 
without authority from insured.—Fry 
vy. Integrity Mut. Ins, Co., 296 N.W. 
603, 237 Wis, 292. 
§ 661 

Kan. Where mortgagees, on learuing 
of fire on mortgaged premises, went to 
see mortgagor the next day, and mort- 
gagor told mortgagees that loss had 
been adjusted for full amount of fire 
policy, but that it would be about three 
weeks before check from insurer would 
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be received, and that the money would 
be paid on the mortgage, and mort- 
gagees went to see mortgagor again 
in about three weeks and she told them 
that there had been some delay about 
getting the check, but that it would 
be received in about two weeks, and 
mortgagor on receiving check used the 
proceeds for her own purposes, and 
mortgagees on learning of the fact 
promptly brotight action against mort- 
gagor and insurer, mortgagees were not 
barred from recovery because of ‘‘waiv- 
er’, “estoppel” or ‘“‘laches.’’—Robinson 
y ppreaninges, 107-P.2d 688, 152 Kan. 


Minn. In action by insured’s as- 
signee against insurer to recover for 
loss under fire policy, insurer was not 
required to return premium as a 
price of asserting that policy was 
void under provision that _ policy 
should be void if insured should make 
any attempt to defraud the insurer, 
either before or after the loss. Ma- 
son’s Minn.St.1927, § 3512.—Supor- 
nick v. National Retailers Mut. Ins. 
Co., 296 N.W. 904. 


§ 663 
C.C.A.Cal. Payment or tender of pre- 
mium on fire insurance policy is not 
“condition precedent’ to recovery 
thereon, in absence of agreement as 
to when premium must be paid, but 
is “condition subsequent’’.—Tarleton v. 

De Veuve, 113 F.2d 290. 
665 


_Mass. Under provision in valuation 
rider, attached to fire insurance policy, 
for ascertainment of amount of loss 
or damage by appraisers, if insured 
and insurer differed, and giving insurer 
option to replace property lost or dam- 
aged, appraisal, unless waived, was 
“condition precedent” to insured’s 
right to bring action on policy for 
amount of loss.—Barton vy. Automobile 
Ins. Co. of Hartford, Conn., 34 N.B. 
2d 516, 309 Mass. ae 
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§ 

Ga.App. Where parties to insurance 
contract make a fixed and unqualified 
limitation of time within which suit 
may be brought on the policy after 
loss has occurred, the parties “aban- 
don” all legal regulations on the sub- 
ject and stand upon their contract as 
written.—Gibralter Fire & Marine Ins. 
Co. v. Lanier, 13 S.H.2d 27. 

Ga.App. Fire policy provision that 
an action for recovery of fire loss 
should not be sustainable unless cam- 
menced within 12 months after occur- 
rence of the fire was valid and binding 
on insured.—Gibralter Fire & Marine 
Ins. Co. v. Lanier, 13 S8.B.2d 27. 

Mass. A provision of fire insurance 
policy, issued in Massachusetts, that 
where limitation of time to commence 
action thereon to 12 months after hap- 
pening of loss, as provided therein, is 
prohibited by laws of state wherein pol- 
icy is issued, no action under policy 
shall be sustainable unless commenced 
within shortest limitation period per- 
mitted under such laws, constituted 
contractual limitation of time for com- 
mencement of action on policy to two 
years from time when cause of action 
accrued, as provided in Massachusetts 
statute. G.L.(Ter.Ed) ec. 175, 22,.— 
Barton v. Automobile Ins. Co. of Hart- 
ford, Conn., 34 N.H.2d 516, 309 Mass. 

Where both right of action and ap- 
plicable period of limitations for com- 
mencement of action are contractual, as 
in case of action on fire insurance pol- 
icy fixing limitation period, period stat- 
ed in contract governs.—Barton vy. Au- 
tomobile Ins. Co. of Hartford, Conn., 
34 N.H.2d 516, 309 Mass. 128. 

Where nothing sufficient to satisfy or 
waive condition precedent of appraisal 
to accrual of cause of action on fire in- 
surance policy, requiring commence- 
ment of action within two years after 
such accrual, was done until four years 
after loss, it was too late to perfect 
cause, and insured could not recover on 
policy. G.L.(Ter.Ed.) ¢._ 175, 22,.— 
Barton v. Automobile Ins. Co. of Hart- 
wae Conn., 34 N.H.2d 516, 309 Mass. 

N.M. Where, after insured propert 
was destroyed by fire, insured nAnahed 


fie © 


ert ede 
to creditors, as security for pr 
isting debts, separate amounts aggre- — 
gating face amount of fire policy from 
money due or to become due from in- 
surer, with power in assignees to col- 
lect from insurer the amount assigned 
to each assignee, and insured thereafter 
commenced action on policy within one 
year after fire, and assignee subse- 
quently re-assigned their interests to 
insured prior to trial, the action was 
commenced by the “real party in in- 
terest”? within the one-year period of 
limitation contained in policy, notwith- 
standing that re-assignments were exe- 
cuted more than one year after fire. 
Comp.St.1929, § 105-108.—Turner_ v. 
New Brunswick Fire Ins. Co. of New 
Brunswick, N.J., 112 P.2d 511, 45 N. 
M. 126. 

Where, after insured property was 
destroyed by fire, insured assigned to 
creditors, as security for pre-existing 
debts, separate amounts aggregating 
face amount of fire policy from money 
due or to become due from insurer with 
power in assignees to collect from in- 
surer the amount assigned to each as- 
signee, and insured thereafter com- 
menced action on policy within one 
year after fire, fact that re-assignments 
to insured of assignees’ interests were 
executed more than one year after fire 
did not constitute the action a new one 
by insured from time of re-assignments 
so as to bar right of action under the 
one-year period of limitations contain- 
ed in policy, even if re-assignments 
were essential to make insured the real 
party in interest. Comp.St.1929, § 105- 
103.—Turner v. New Brunswick Fire 
Ins. Co. of New Brunswick, N. J., 112 
P.2d 511, 45 N.M, 126. 


N.Y.City Ct. While legislature gave 
superintendent of insurance power to 
adopt or approve standard forms of 
rider to be attached to standard form 
of fire policy on application duly made, 
it must be assumed such power was 
merely to regulate form of contract 
that could be entered into by fire in- 
surance companies and not to delegate 
to superintendent the power to legis- 
late, and hence any reduction in the 
limitation of an action on a lightning 
rider attached to standard form of fire 
policy to a period less than six years 
is one of contract and not statutory. 
Insurance Law, §§ 110, Civil 
Practice Act, § 10, subd. 1; § 
Forman v. Home Ins. Co., New York, 
21 N.Y.S.2d 445, 174 Misc. 478. 


The limitation in standard form fire 
policy requiring all actions on policy 
to be “commenced within twelve 
months next after the fire’ does not 
per se make a rider covering other in- 
surance subject to such limitation of 
time. | Insurance Law, § 121; Civil 
Practice, Act; § 10,\subd, 12% §° 48—— 
Forman v. Home Ins. Co., New York, 
21 N.Y.S.2d 445, 174 Mise. 478. 


The limitation in standard form fire 
policy requiring all actions on policy 
to be “commenced within twelve 
months next after the fire’ did not 
apply to rider of policy insuring 
against loss by lightning, and hence 
insured’s failure to bring action on 
policy within 12 months after loss did 


not preclude recovery on _ lightning 
rider. Insurance Law, §§ 110, 121; 
Civil Practice Act, § 10, subd. 1; § 48. 


—FYForman v. Home Ins. Co., New York, 
21 N.Y.S.2d. 445, 174 Misc. 478. 
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Ga.App. An insurer’s claim adjuster 
may not, without express authority 
from insurer’s managing officers, waive 
stipulation concerning time within 
which a suit must be brought after a 
Joss occurs.—Gibralter Fire & Marine 
Ins. Co. v. Lanier, 13 $.E.2d 27. 

The function of an insurer’s claim 
adjuster is to adjust losses and dam- 
ages and not to enlarge time for suit 
beyond terms fixed by the insurance 
contract and unless an adjuster per- 
petrates upon insured some fraud in- 
ducing him to delay the bringing of 
suit, until after time within which suit 
may be brought under the insurance 
coutract has passed, the adjuster’s con- 
duct cannot be used as an excuse for 
the omission to sue within the pre- 


ire & Ma- 
Lanier, 13 S.H.2d 27. 
_Ga.App. The act of fire insurer ad- 
juster seeking from time to time to 
effect settlement of fire loss with in- 
sured and his attorney, who refrained 
from bringing suit on the policy un- 
til after expiration of time provided 
by the policy for bringing of suit, 
because of belief that settlement would 
be made, did not constitute “waiver” 
of the contractual limitation on time 
for bringing suit, in absence of any 
charge of fraud or_misrepresentation. 
—Gibralter Fire & Marine Ins. Co. vy. 
Lanier, 13 S.H.2d 27. 

§ 680 

Tex.Civ.App. In action on fire policy 
payable to plaintiff, seller of automo- 
bile, and finance company, as the inter- 
est of each was made to appear if au- 
tomobile was damaged or destroyed by 


- fire, seller and company were ‘‘neces- 


sary parties” and, in absence of con- 
clusive proof that their rights had 
been satisfied, the trial court had no 
authority to adjudicate the interest or 
lack of interest of those parties in the 
policy and the automobile unless they 
were before the court.—General Ex- 
change Ins. Corporation v. Young, 143 
S.W.2d 805. 

Tex.Civ.App. Where automobile fire 
policy recited lien in favor of finance 
company and dealer, and finance com- 
pany in cross-action averred that it 
was the legal holder and owner of all 
right of the dealer and of all the liens 
securing insured’s indebtedness, and 
insurer “was party to an agreement 
made in open court to the effect that 
finance company was entitled to recov- 
er on its cross-action the amount 
claimed by the dealer, and under the 
undisputed evidence, dealer had no in- 
terest in the proceeds of the policy, 
the dealer was not a ‘‘necessary par- 
ty’ in an action on policy.—General 
Exchange Ins. Corporation v. Appling, 
144 S.W.2d 699. 


§ 

N.M. Under assignments whereby 
insured, after insured property was 
destroyed by fire, assigned to creditors, 
as security for pre-existing debts, sepa- 
rate amounts aggregating face amount 
of fire policy from money due or to 
become due from insurer with power in 
assignees to collect from insurer the 
amount assigned to each assignee, the 
right to maintain a single action to 
recover full amount of policy remained 
in insured alone, especially where pol- 
icy remained with insured.—Turner v. 
New Brunswick Fire Ins. Co. of New 
Brunswick, N.J., 112 P.2d 511, 45 N. 
M. 126. 
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§ 

Tex.Civ.App. In action on automo- 
bile fire policy containing exceptions to 
coverage, a petition which failed to 
negative exceptions was subject to gen- 
‘eral demurrer.—General Exchange Ins. 
Corporation y. Appling, 144 S.W.2d 


699 
§ 693 

Ga.App. A petition by insured, for 
use of mortgagee and purchaser of au- 
tomobile truck covered by fire and theft 
policy, whith alleged that there was no 
compliance with clause providing that 
policy should become void upon transfer 
of title unless transfer was agreed to 
in writing by insurer, but which alleged 
notification of sale to insurer’s agent 
and his waiver of clause, was insuffi- 
cient to state cause of action on theory 
that insurer was “estopped” from rely- 
ing on provision in policy that no of- 
ficer, agent or representative of insur- 
er should have power to waive provi- 
sions unless such-waiver be written up- 
on policy, in absence of any allegation 
that policy was ever delivered to agent, 
or that purchaser or mortgagee relied 
on agent’s promise and acted thereon 
to injury of either. Code, §§ 56-812, 
56-825.—Brooker, for Use of Jacobs, v. 
American Ing. Co., 16 S.H:2d 251. 


§ 697 
Tex.Civ.App. Where insured alleged 
that the property covered by fire policy 
was destroyed by fire and that fire 
and the resultant loss were not caused 
by any act of the insured or by any 
act or circumstance described in the 


149 S.W.2d 1049, error granted. 
709 


Ky. In action on fire policies where 
amended answer pleaded that insured 
had made false statements in deposi- 
tion and that insured had stipulated 
that statements were untrue and in- 
sured entered plea in nature of con- 
fession and avoidance alleging that 
attorney had made stipulation without 
insured’s knowledge and _ stipulation 
did not contain provision making it 
conclusive, it was not error to permit 
insured to explain admission and ac- 
count for its having been made and 
to allow insured to respond to insur- 
ers’ pleading of alleged attempted 
fraud as relieving them from liability. 
—World Wire & Marine Ins. Co. y. 
Tapp, 151 S.W.2d 428, 286 Ky. 650. 


§ 715 

N.Y.App.Div. In action on fire pol- 
icy, an order directing insurer to fur- 
nish insured with bill of particulars 
stating acts of insured as result of 
which insurer claimed that hazard 
was increased and matters respecting 
alleged fraud was too comprehensive, 
and would be modified.cmLockwood Vv. 


Automobile Ins. Co. of Hartford, 
Conn, 26 N.Y.S.2d 16, 261 App.Div. 
1032. : 
§ 716 
S.C. In action on fire policy, where 


third paragraph of complaint alleged 
that while policy was in force, dwelling 
house was destroyed by fire, and that, 
on account thereof, the insurer was in- 
debted to assured in sum of $1,000 
with interest, answer, reciting that so 
much of third paragraph as alleged that 
building was damaged by fire at about 
the time therein mentioned was admit- 
ted but that remainder of paragraph 
was denied, raised no issue with respect 
to destruction of the building, in ab- 
sence of a general or appropriate spe- 
cific denial or allegation of a partial 
loss, notwithstanding that answer used 
the word damaged whereas complaint 
used the word destroyed, since such 
difference could not be reasonably con- 
sidered a “general or specific denial” or 
‘New matter’ within requirements of 
statute. Code 1932, § 467.—Baker v. 
Hartford Fire Ins, Co., 15 S.H.2d 756, 
197 S.C. 465. 
§ 717 


Tex.Com.App. In action on fire pol- 
icy on personalty containing provision 
that insurer was not liable for loss 
by explosion, wherein there was evi- 
dence to indicate that possibly the ex- 
plosion of an oil stove caused the fire, 
trial court’s failure to require insured 


. to negative by pleading and proof that 


no loss was caused by explosion, was 
not error, where fire ensued and caused 
complete destruction of the house and 
its contents, as well as loss of other 
personal praperty.—Lindley y. Frank- 
lin Fire Ins. Co., 152 S.W.2d 1109, re- 
versing Franklin Fire Ins. Co. y. Lind- 
ley, 128 S.W.2d 869. 

Tex.Civ.App. In action on fire pol- 
icy, excluding liability if there was 
kept, used, or allowed on premises 
gasoline or petroleum or any of its 
products of greater infammability than 
kerosene oil of United States standard, 
where it appeared that insured in 
cleaning house gave its floors an appli- 
cation of mixture of gasoline and lubri- 
eating oil, the burden of pleading and 
proving that the mixture had greater 
inflammability than kerosene oil of 
United States standard rested on in- 
surer.—Allied Underwriters v. Harrell, 
143 S.W.2d 621, error dismissed, judg- 
ment correct. 

Tex.Civ.App. In action on fire policy 
covering automobile, trial court erred 
in admitting policy in evidence over in- 
surer’s exception and objection that 
plaintiff had alleged an unqualified de- 
mand based solely on fire insurance 
and did not, either by pleading or 
proof, negative any of the limitations 
or exceptions in the policy by which 
liability for loss under many agencies 


was excluded.—General ‘Exchange , Bs 
Corporation y. Young, 188 ‘S.W.2d 80! 


_Ky. In action on fire policy, permit- — 
ting insured to testify that while ap- 
plication for policy bore his signature 
and was accurate in other respects, i 
did not contain certain words describ- 
ing insured property at time he signed — 
it was improper, where application had 
not been attacked by a plea of fraud or 
mutual mistake and plaintiff failed to S 
file verified reply to insurer’s answer, — 
which set forth in full, insured’s a 
plication or, before trial, an affidavit 
attacking genuineness of application. 
Civ.Code Prac. § 527—Grant County — 
Assessment Wire Ins. Co. v. Scroggins, 
142 S.W.2d 987, 283 Ky. 731.> 

The only plea under which an 
sured would have been entitled to in- 
troduce testimony that an application 
for fire policy had been altered after 
he had signed it was plea of fraud ~ 
or mutual mistake, and under a plea — 
of non est factum, he would have been ae 
confined to the introduction of testi- 
mony tending to prove that he had n 
signed the application.—Grant Count 
Assessment Fire Ins. Co. v. Scroggin 


exclusion of testimony that 
had offered to bribe adjuster, | 
ground that testimony was not plead- 
ed in affidavit of defense, was error, 
since evidential facts regarding bribe | 
were not part of false swearing relied 
upon as defense, though bearing on — 
fraudulent intent, and hence were not 
required to be pleaded. 12 P.S. §§ 386, — 

452.—Lobnosky v. New York Under- — 
writers Ins. Co., 20 Ai2d 824, 145 Pa. — 
Super. 38. rae 


§ 720 
Tex.Civ.App. Where fire insurance 
policy is renewed by parol agreement 
of authorized agent, presumption Pe 
that renewal is upon the same terms, 
conditions and amount as provided in 
original policy in absence of agree- — 
ment to contrary.—Prudential Fire 
Ins. Co. v. Williams, 148 S.W.2d 264, 
error dismissed, judgment corrects ae 
§ 724 


Ky. In action on fire policy con- 
taining provision voiding policy for 
fraud, burden was on insurers to prove ~ 
fraud.—World Fire & Marine Ins. Co. | 
v. Tapp, 151 S.W.2d po 286 Ky. 650. 
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She $ 
Wis. To defeat recovery on fire in- 
surance policy because of increase 
hazard under provision that insurer 
should not be liable for loss occurring 
while hazard was increased by any 
means within insured’s control or | 
knowledge, insurer was bound to es- 
tablish that insured knew of means or 
acts by which tenant of insured build- | 
ing increased hazard.—Home Mut. Bldg. 
& Loan Ass’n v. Northwestern Nat. Ins, 
Co., 295 N.W. 707, 236 Wis. 475. 
§ 730 


Mo.App. In action on farm mutual | 
insurance company’s valued fire insur- — 
ance policy, declaring provisions there- 
of dependent on those of coinpany’s by- 
laws, one of which provided that insur- : 
ed property was assessed and accept- Ae 
ed at its full value, but that only 
two-thirds of sum would be paid in 
ease of loss, only burden on _ plain- 
tiff respecting proof of value of insur- 
ed property at time of total loss there- 
of, in absence of fraud, was to prove 
that there was no depreciation between 
date of policy and time of loss.—Pru- 
dential Ins. Co. of America vy. German 
Mut. Fire Ins. Ass’n of Lohman, Cole 
County, Mo., 142 S.W.2d 500. 

§ 731 

Mo.App. In action on fire policy, 
testimony given in support of recov- 
ery of attorney’s fees, that case had 
been tried and judgment was rendered 
and on appeal judgmeut was reversed 
and remanded, was not inadmissible 
on ground that statement informed 
jury that plaintiff had won. Mo.St. 
Ann. § 5929, p. 4515.—Bergerson y. 
General Ins. Co, of America, of Seat- 
tle, Wash., 148 S.W.2d 812. 


aa 
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§ 731 


In action on fire policy, testimony 
that case had been tried and judg- 

aN ment was rendered and appeal taken 
re to Court of Appeals, where judgment 
cA was reversed and cause remanded and 
sent back for trial, and change of 
= + yenue was awarded after that, was 
af properly admitted in support of re- 
covery of attorney’s fees under stat- 


; ute. Mo.St.Ann. § 5929, p. 4515.— 
# Bergerson y. General Ins. Co. of 
f America, of Seattle, Wash., 148 S.W. 
= 2a 812. 
es. § 738 __ 

Mich. In action on fire policy issued 


by mutual company which refused to 
pay loss because of nonpayment of as- 
zs sessment, where amended by-law pro- 
vided that proof of mailing of notice 
of assessment should be conclusive evi- 
dence of its receipt, letter written by 
insurer to party other than the insured 
showing that agent neglected to send 
; timely premium notices was admissible 
where agent testified that notices were 
promptly and properly mailed in the 
- eourse of business.—Cuttle v. Concordia 
- Mut. Fire Ins. Co., 295 N.W. 246, 295 

Mich. 514. 

; § 742 


3 fs Ga.App. Where insured under fire 
policy, on discovering that he had giv- 
cy '-en erroneous information to adjuster, 


i 
2 


- proof of loss, immediately notified in- 
oe surer of mistake, insured did not 
thereby repudiate sworn proof of loss, 


App. 823. 
Py: § 743 


-Pa.Super. In action on fire policy 
- which provided that policy should be 
void in case of fraud or false swearing 
_ by insured regarding insurance, wheth- 
er before or after loss, insurer was en- 
tled to benefit of any competent proof 
elating to issue whether admittedly 
false swearing by insured in presenting 
to adjuster list of items of loss was 
; ommitted with intent to defraud in- 
- - surer.—Lobnosky v. New York Under- 
writers Ins. Co., 20 A.2d 824, 145 Pa. 
“Super. 38. 
aa a § 747 
wie Colo, 


In action on fire policy where- 
in insurer claimed willful and inten- 
tional burning by insured or her 
agents or employees, admission in eyvi- 
dence of an electric cap and two fuses 
allegedly found three weeks or a month 
after fire by persons who did not tes- 
tify was error where evidence relat- 
- ing to cause of fire and finding of the 
cap and fuses did not connect the cap 
and fuses with insured.—Stone v. Union 
Fire Ins. Co., 107 P.2d 241. 

Pa.Super. In action on fire policy 
wherein defense was that insured ad- 
- mittedly swore falsely in presenting 

statement of items of loss to adjuster, 
exclusion of testimony that insured 
had offered to bribe adjuster, on 
ground that testimony was not plead- 
ed in affidavit of defense, was_ error, 
since even if false swearing did not 
void policy, question as to nature of 
equipment destroyed, and its value, re- 
mained, and proffered testimony would 
impeach justice of insured’s claim. 12 
P.S. §§ 386, 452.—Lobnosky v. New 
York Underwriters Ins. Co., 20 A.2d 
824, 145 Pa.Super. 38. 

Pa.Com.Pl. Where plaintiff, in suit 
against insurance concern, had been 
as | defendant in trial for arson, and there 
=e introduced letters allegedly written to 
fi, him by enemies to effect that they 
-—s would ‘set the premises on fire, and in 
following trial against insurance com- 
if any these originals had disappeared, 

But photostatic and admittedly correct 
¥ copies offered, to show comparison of 
2 signatures and that handwriting char- 

acteristics were those of plaintiff, with 
inference that he himself was the in- 
, ecendiary, such evidence properly ad- 
mitted for consideration of jury.—Keal 
vy. Superior Fire Ins. Co., 34 Luz.L.Reg. 

Rep. 167. 

Va. Policies of fire insurance are 
contracts of indemnity, and the meas- 
ure of recovery is the value of the in- 
terest lost, which may be shown by 
evidence direct or circumstantial.— 


who used such information to prepare 


FIRE INSURANCE 
Liverpool & London & Globe Ins. Co. 
vy. Bolling, 10 eae 


C.C.A.Ill. In action on fire policies 
providing that policies should be void 
in case of fraud or false swearing by 
insured before or after loss, refusal to 
admit evidence of insured’s purchase 
of stock of goods 14 years prior to is- 
suance of policies at a price lower than 
insured stated the price to be was 
proper, whére such stock was not part 
of insured’s loss, in view of fact that 
all of such stock had long before been 
sold.-_Sundquist vy. Camden Fire Ins, 
Ass’n, 119 F.2d 955. 


0? 


§ 754 

C.C.A.Cal. In action on fire insur- 
ance policy, evidence held to show that 
policy was not sent to insured’s agent 
by insurers’ agent on approval only, 
but was unconditionally and legally 
delivered.—Tarleton v. De Veuve, 113 
F.2d 290. 

Insured and her agent to procure 
fire insurance policy must be regarded 
as having acquiesced in insurers’ con- 
tention that policy was in force not- 
withstanding nonpayment of premium, 
where agent endeavored to contact in- 
sured in order to collect premium and, 
when insurers later claimed earned 
premium, demanded money for pay- 
ment thereof from insured, who paid 
part of it at agent’s office—Tarleton v. 
De Veuve, 113 F.2d 290. 

Ill.App. In action on fire policy, 
where plaintiffs offered policy in evi- 
dence and rested, without showing 
they were parties to whom policy had 
been issued or that they had at any 
time suffered any loss by fire, evi- 
dence was insufficient to sustain es- 
sential averment of plaintiffs’ cause 
of action—Di Cianni v. Underwriting 
Members of Lloyd’s, London, Bound 
Under Policy No. A-9081, 33 N.W.2d 
173, 309 Ill App. 419. 


N.C. In action on fire policy on auto- 
mobile insurer’s denial placed burden 
on plaintiff to prove his case by greater 
weight of evidence, and directing ver- 
dict for plaintiff was error.—Haywood 
v. Home Ins. Co., 12 S.H.2d 221, 218 N. 


C. 736. 
§ 756 . 

Mont. Wvidence that in conversation 
with agent amount of premiums to be 
charged for policy was not definitely 
stated but that insured told agent to 
charge his account for the premium and 
insured would pay whatever it was, 
that the insurance contemplated was a 
so-called combination policy written 
jointly by the only two companies 
represented by agent, and that a term 
was specified, although testimony as to 
duration was indefinite, sustained find- 
ing that oral contract of automobile 
insurance was made though no premi- 
um was actually agreed upon, no com- 
pany was named, and term was indefi- 
nite.—Austin v. New Brunswick Fire 
Ins. Co. of New Brunswick, N. J., 108 
P.2d 1036. 

N.M. Parol evidence held to estab- 
lish that assignments of amounts due 
under fire policy, which assignments 
were absolute on their face, were given 
as security  only.—Turner y. New 
Brunswick Fire Ins. Co. of New 
pra ae N. J., 112 P.2d 511, 45 N.M. 
126. 

Tex.Civ.App. In action on fire poli- 
ey covering linotype machine,  evi- 
dence showing that insured took out 
$1,500 policy covering original ma- 
chine from October 15, 1937, to Oc- 


tober 15, 1938, that in April, 1938, 
insured, sold original machine and 
purchased new machine which was 
mortgaged and that mortgagee re- 


fused to accept policy written by de- 
fendant insurer, but that insured told 
agent that insured had additional eq- 
uity in new machine to amount of 
$1,500, and requested agent to keep in 
force policy of $1,500 on new machine 
and to renew same on expiration date 
for additional year, and that agent 
agreed to do so, but failed to do so 
through oversight, warranted finding 
that $1,500 policy was renewed by 
parol agreement so as to cover loss 
sustained November 9, 1938.—Pruden- 


0 ep es it 


tial Fire Ins. Co. v. Willia1 
W.2d 264, error dismissed 
correct. : ; 

§ 757 


Iowa. On an issue of fraudulent rep- 
resentation as to title in procuring fire 
insurance, proof of a contract of pur- 
chase of insured property, wherein in- 
sured agreed that title should remain 
in seller until property was fully paid 
for, did not of itself negative an ab- 
solute sale or show a breach of war- 
ranty of sole ownership.—Midwest 
Metal Stamping Co. y. Citizens Fund 
Mut. Fire Ins. Co., 295 N.W. 444. 

Minn. In action by insured’s as- 
signee against insurer to recover for 
loss under fire policy, evidence sus- 
tained jury’s finding that insured, both 
in statement of loss and damage and 
in testimony before appraisers, at- 
tempted to defraud insurer by inten- 
tional misrepresentation of loss, so as 
to render policy void under provision 
that policy should be void if insured 
should make any attempt to defraud 
the insurer, either before or after the 
loss. Mason’s Minn.St.1927, § 3512.— 
Supornick v. National Retailers Mut. 
Ins. Co., 296 N.W. 904. 


§ 758 

C.C.A.N.M. In action on fire policy, 
burden rested on insurer to establish 
defense that insured _ intentionally 
caused the fire, but defense could be 
proved bw direct or circumstantial evi- 
dence.—Baltimore American Ins. Co. of 
New York vy. Pecos Mercantile Co., 122 
F.2d 148. 

Ala.App. In action on fire olicy 
covering household furniture, evidence 
sustained trial court’s finding that 
property was not willfully burned 
through design, procurement, or ac- 
quiescence of insured.—London Assur. 
v. Hendon, 2 So.2d 917, certiorari de- 
nied 2 So.2d 921. 

Neb. In action on fire policy, evi- 
dence established insurer’s affirmative 
defense that fire was caused by the 
willful and intentional act of the in- 
sured.—Davis v. Security Ins. Co., 298 
N.W. 687. 

Tex.Civ.App. In action on fire policy, 
evidence held to support recovery on 
ground there was not a scintilla of evi- 
dence connecting plaintiff and his wife 
with the fire.-—Northern Ins. Co. of New 
York v. Molloy, 146 S.W.2d 281, error 
dismissed, judgment correct. 

Wis. In action on fire insurance 
policy, proof that insured committed 
arson need not be beyond reasonable 
doubt, but only such as to convince by 
clear preponderance of evidence, in or- 
der for jury to find ‘such fact.—Ziegler 
v. Hustisford Farmers Mut, Ing. Co., 
298 N.W. 610, 238 Wis. 238. 

§ 759 

Ala.App. In_ action on fire policy 
covering household furniture destroyed 
by fire, evidence sustained trial court’s 


‘finding that the hazard insured against © 


was not increased by means within 
knowledge and control of insured.— 
London Assur. v. Hendon, 2 So.2d 917, 
certiorari denied 2 So.2d 921. 
Tex.Civ.App. In action on fire policy 
where it was undisputed that insured 
in cleaning and renovating house gave 
its floors an application of mixture of 
gasoline and lubricating oil in the pro- 
portion of two quarts of lubricating oil 
to one gallon of gasoline, evidence did 
not conclusively establish that hazard 
was increased by any means within 
control or knowledge of the insured.— 
Allied Underwriters v. Harrell, 143 S. 
W.2d 621, error dismissed, judgment 
correct. 
Tex.Civ.App. Pvidence was not suffi- 
cient to defeat liability on fire policy 
containing sole and unconditional own- 
ership clause on ground that insured 
who was a minor was not the sole and 
unconditional owner of the insured 
property.—Provident Fire Ins. Co. v. 
Ashy, 149 S.W.2d mee; error granted. 
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Okl. Where it was alleged in action 
on fire policy that proper proof of loss 
was made, and evidence showed that 
proof of loss furnished was accepted 
and retained by insurer without ob- 
jection, there was a sufficient showing 
of substantial compliance with the re- 


, 148 8. 
judgment 
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re vy. Smith, — 
, no yi § 761 — 
Ky. Where evidence s 


on house covered by fire policy that 
premium was in arrears and that in- 
surer would protect bank until April 
15, 1933, and bank disregarded notice 
and relied upon alleged agreement with 
insurer’s local agent that policy would 
not be canceled and that agent would 
bill bank for premium and that bank 
would pay premium upon receipt, in- 
surer did not “waive” collection of 
premium beyond April 15, 1933, nor 
was insurer “estopped” by alleged 
agreement of agent from denying la- 
bility for loss which occurred subse- 
quent to April 15, 1933.—Sea v. Con- 
tinental Ins. Co. of City of New York, 


. 145 S.W.2d 52, 284 Ky. 412. 


N.Y.App.Div. In action against mu- 
tual assessment company on fire policy, 
evidence supported finding that com- 
pany’s director was truthfully informed 
of the state of insured’s title when 
application for the policy was made, 
and hence that condition making policy 
void because insured’s interest was not 
unconditional and sole ownership was 
waived.—Fuessler v. Chautauqua Coun- 
ty Patrons’ Fire Relief Ass’n, 23 N.Y. 
S.2d 288. 

N.Y.App.Div. In action on: fire pol- 
icy covering property conveyed to 
plaintiffs by insured before loss, evi- 
dence sustained jury’s finding that in- 
surance’company waived policy provi- 
sion requiring indorsement of written 
agreement on policy to continue it in 
force for plaintiffs’ benefit by acts 
and conduct of company’s agent.—Ray 
vy. Canton Co-op. Fire Ins. Co., 23 N. 
Y.S.2d 329, affirming 18 N.Y.S.2d 671. 


§ 762 

C.C.A.N.M. In action on fire policy, 
where testimony of vice president of a 
bank concerning statements made by 
president of insured concerning value 
of merchandise, furniture and fixtures 
was contradicted by testimony of pres- 
ident of insured, evidence was _ suffi- 
cient to support jury’s verdict in favor 
of insured in respect of amount.—Bal- 
timore American Ins. Co. of New York 
v. Pecos Mercantile Co., 122 F.2d 143. 


C.C.A.Okl, In action on fire policy 
by school district to recover for loss 
of school building and contents, evi- 
dence sustained finding that the cash 
value of the building was $3,500, rather 
than its proposed salvage allowance of 
$1,421, where the proposed salvage al- 
lowance was made with respect to 
project proposal for new school to be 
constructed with funds, approximately 
72 per cent. of which were to be fur- 
nished by the Works Progress Admin- 
istration, and there was evidence that 
the building was in good condition 
prior to the fire. and that the cost of 
replacing the pading wou have been 
$6,210.51.—National ire iis, son 2ot 
Hartford, Conn. v. School Dist. No. 68, 
Sequoyah County, Okl., 115 F.2d 232. 

Ark. In action on fire policy cover- 
ine loss or damage by fire to truck, 
which contained provision limiting in- 
surer’s liability to cost to repair truck 
or parts thereof with other of like kind 
and quality, evidence, including testi- 
mony of insured and other witnesses, 
supported jury’s finding that damage 
to insured’s truck as result of fire 
amounted to $587.35.—Service Fire Ins. 
Co. v. Horn, 150 S.W.2d 53. 


Tex.Civ.App. In action on fire policy 
covering automobile, the trial court 
erred in rendering judgment against 
insurer, where there was no testimony 
of the market value of the automobile 
when it was burned or of its just 
value after it was burned, and _testi- 
mony did not show market value or 
actual cash value of automobile at place 
and time of fire-—General Wxchange 
Ins. Corporation v. Young, 143 S8.W.2d 
805. 

Tex.Civ.App. In action on fire pol- 
icy, evidence held to support recovery 
on issue of showing of actual cash 
value of property destroyed.—Northern 
Ins. Co. of New York v. Molloy, 146 S. 


correct. 


howed that in- 
surer notified bank holding mortgage 


: ie) 2 ~ ry aed * ay VEY Se a let 
W.2d 231, error dismissed, judgment 

Tex.Civ.App. In action on fire policy 
covering linotype machine, plaintiff’s 
testimony that reasonable cash market 
value of machine before fire was above 
$5,000, and proof of loss sworn to by 
insured stating machine was_ totally 
destroyed by fire and that the cash 
value was $5,200 complete, and plain- 
tiff’s testimony that statement and 
proof of loss were correct held suffi- 
cient to sustain judgment for insured 
for full amount of $1,500 policy; the 
word “value” meaning the price which 
property will command in the market, 
or the amount of other commodities 
commonly represented by money, for 
which a thing can be exchanged in 
open market.—Prudential Fire Ins. Co. 
v. Williams, 148 S.W.2d 264, error dis- 
missed, judgment correct. 

Tex.Civ.App. In action on fire insur- 
ance policy for amount of damage to 
insured truck, evidence held insuffi- 
cient to support jury’s finding as to 
sum of money necessary to repair or 
replace truck or parts thereof with an- 
other or others of like kind and quali- 
ty.—Home Ins. Co. y. Fouche, 149 8. 
W.2d 977. 

Va. In action on fire policy, where 
insurer conceded that certain sum 
should be paid on account of insured 
building if any recovery at all could 
be had, and the amount awarded by 
the trial court corresponded to the 
conceded amount, judgment for the 
conceded amount was proper.—Liver- 
pool & London & Globe Ins. Co. Vv. 
Bolling, 10 S8.H.2d 518. 

Wis. In action on fire insurance poli- 
ey, exempting insurer from liability for 
loss occurring by explosion, unless fire 
ensued, evidence held sufficient to sus- 
tain court’s findings that a hostile fire 
preceded and caused explosion in in- 
sured dwelling house, so as to render 
insurer liable for loss caused by both 
fire and explosion—Home Mut. Bldg. 
& Loan Ass’n v. Northwestern Nat. Ins. 
Co., 295 N.W. 707, 236 Wis. 475, 
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C.C.A.Mo. In determining issue of 
latent ambiguity in fire policy, and 
determining whether question was for 
jury, trial court could consider only 
terms of policy in relation to undis- 
puted facts relative to physical charac- 
teristics of property which it was con- 
tended were within scope of policy, and 
it was court’s problem to read de- 
scription in policy, ignoring none of 
its terms, upon subject matter of in- 
surance, and to determine whether, 
when so read, description, with reason- 
able aptness, designated structure in 
controversy as a whole, or whether, 
when so _ construed, it was doubtful 
whether damaged property was includ- 
ed, and in considering such problem 
court was bound to give terms of de- 
seription their usual and _ ordinary 
meaning and to consider undisputed 
physical facts relating to design, con- 
struction, and location of property.— 
University City v. Home Fire & Marine 
Ins. Co., 114 F.2d 288. 

Where fire policy provided for in- 
surance on fireproof building known as 
a certain address, and insured’s prop- 
erty at address consisted of one struc- 
ture, part of which was rectangular 
and part of which was octagonal in 
shape, and entire structure was fire- 
proof, built at same time and upon 
same foundation, and heated by same 
heating plant and was known as ad- 
dress named in policy, and description 
in policy clearly read upon structure 
as a unit when language was given 
its usual meaning, policy did not con- 
tain a “latent ambiguity,’ and its con- 
struction was in first instance a ques- 
tion of law for trial court, and policy 
covered rectangular portion of struc- 
ture as a matter of law.—University 
City vy. Home Fire & Marine Ins. Co., 
114 F.2d 288. 

Kan. Where insured in action on fire 
policy alleged that he told insurer’s 
agent that he merely entered into a 
contract to purchase realty, and that 
agent knew that legal title was in sell- 
er, and insurer pleaded that insured 
did not disclose all facts, but repre- 


sented that he had legal title, sul 


ments, and both insurer and insure 


Renee 
only to a mortgage, and insurer 


fended against liability on the p 
because of insured’s alleged false s 


introduced evidence tending to prov 
the facts alleged, there was an issu 
of fact which should have been sub- 
mitted to the jury, and it was error 
for the trial court to direct a verdict +f 
for insured.—Prather y. National Fire 
Ins. Co. of Hartford, Conn., 112 P 
OOF bs Kant 40 te 
Mich. In action on fire policy + 
sued by mutual company which r 
fused to pay loss because of nonpay-_ 
ment of assessment, where by-law pro- 
vided that proof of mailing of notice 
of assessment should be conclusive — 
evidence of its receipt, whether notice — 
had-in fact been mailed to insured was 
for the jury which was not bound by 
positive testimony of insurer’s agi ne 
that he had mailed the notice, notwith- — 
standing that such testimony was ni 
directly contradicted.—Cuttle v. C 
cordia Mut. Wire Ins. Co., 295 
246, 295 Mich. 514, a 
Miss. In action on _ fire police; 
whether insurer’s agent issuing police 
had been informed of existence of ot. 
er insurance on house was for the jury. 
—Liverpool & London & Globe Ins. 
Co. v. Delaney, 200 So. 440. FE Lf 
Mo.App. In action on a fire po 
insurer’s denial of liability under po. 
icy without stating any ground for th 
denial was sufficient to warrant su 
mission of issue of penalty and attor- 
neys’ fees, where there was no showing 
that insured concealed any facts from 
insurer.—Bennett v. National Fire Ins. 
Co. of Hartford, 143 S.W.2d 47 
Mo.App. In action on fire po 
whether authorized resident agent 
foreign fire insurer, in reply to qu 
tion of insured as to what should be 
done concerning policy in event of oe ‘ 
re 


should 
jury.—Bennett v. National Fire I 
Co. of Hartford, 1438 S.W.2d 479. 

Mo.App. Whether insurer’s delay 
pay on fire policy was unwarranted an 
vexatious within meaning of statut 
so as to authorize recovery of penalt 
and attorney’s fees, was for jury. 
St.Ann. § 5929, p. 4515.—Bergerson | 
General Ins. Co. of America, of Seat 
Wash., 148 S.W.2d 812. ‘ 

Mo.App. In action on fire policy 
which covered property while located 
at certain place for loss of property at 
another place on theory that insu 
consented to removal, whether, aft 
general agent’si secretary told insured’ 
representative that agent would com 
municate with insurer before transfer: 
ring insurance, agent caused memo- 
randum to be made on records to effe: 
that property was insured at oth 
place, was for jury.—Bergerson v. Ge! 
eral Ins. Co. of America, of Seattle, 
Wash., 148 S.W.2d 812. se 


N.Y.App.Div. In action on fire poli- 
cies, questions concerning timely can- | 
cellation of fire policy issued by first 
insurer and timely delivery of fire pol- a 
icy issued by second insurer were for — 
jury.—Metlin y. Globe & Republie Ins. 
Co. of America, 26 N.Y.S.2d 5138, 261 
App.Div. 1048. ro heh 


N.C. In action on fire policy on au-_ 
tomobile, insurer’s denial placed bur- 
den on plaintiff to prove his case by — 
greater weight of evidence, and direct- 
ing verdict for plaintiff was error.— 
Haywood v. Home Ins. Co., 12 S.H.2d 
2205218 NGCin%36% 


Tex.Civ.App. Where insured and 
his father testified that in due course 
they presented to insurer’s authorized 
adjuster a list of property insured 
and destroyed and offered to make 
any further proof of loss required 
and that adjuster assured them that 
no further proof was necessary and 
adjuster when testifying did not men- 
tion the subject or deny the conversa- 
tion and there was no other proof, 
“waiver” of proof of loss was estab- 
lished as a matter of law and it was — 
not necessary to submit the issue to — 


1! 


pki 


x 


fore that it was not liable, 


flood waters ; Se) 
threatened spread of which to building 


evidence.—Princess 
- Fireman’s Fund Ins. Co. of San Fran- 
~ cisco, Cal., 115 F.2d 380. 
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a jury.—Hartford Fire Ins. Co. vy. La- 
Mon, 149 S.W.2d 157. 
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Mo.App. In action on fire policy, 
whether an individual was the author- 
jzed resident agent of foreign fire in- 
surer at time he made statements to the 
insured as to what should be done with 
policy in event of sale of property cov- 
ered by policy, was for jury under the 
evidence.—Bennett v. National Fire Ins. 
Co. of Hartford, 143 S.W.2d 479. : 

N.Y.Sup. In action on fire policy, 
whether insurer’s director-agent had 
specific or apparent authority to waive 
a condition of the policy was a_ ques- 
tion of fact.—Biloz v. Tioga County 
Patrons’ Fire Relief Ass’n, 21 N.Y.S.2d 
643, affirmed 23 N.Y.S.2d 460. 
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Colo. In action on fire policy where- 
in insurer claimed that it had not been 
notified of exécution of chattel mort- 
gage on insured’s property and there- 
whether 
insurer was so notified was for jury, 
notwithstanding there was no_ direct 
testimony disputing oral notification 
by insured.—Stone vy. Union Fire Ins. 
Co., 107 P.2a 241. 


770 

©.C.A.Ohio In action on fire insur- 
ance policy, covering loss or damage 
by fire caused by order of civil au- 
thority exercised to prevent spread of 
fire, whether “proximate cause” of loss 
because of damage to insured goods by 
was fire, because of 


eontaining such goods members of city 
police and fire departments excluded 
all persons from building, thereby pre- 
venting insured’s employees from mov- 
ing goods to higher floors out of reach 
of rising water, held for jury under 
Garment Co. v. 


Colo. In action on fire policy, evi- 
dence was sufficient to submit insurer’s 
defense of incendiarism_ to jury.— 
Stone v, Union Fire Ins. Co., 107 P.2d 
241. 

Ky. In action on fire policy issued 
by assessment fire company to recover 
for loss of a barn by fire, insurer was 
entitled to a peremptory instruction in 
its favor on ground that application for 


policy geographically located a barn ad- 


mittedly owned by insured and situated 


- approximately 114 miles from the barn 
that burned, notwithstanding that di- 
_ mensions of the barn that burned ac- 


curately corresponded to description in 
application, while dimensions of the un- 
burned barn did not.—Grant County 
Assessment Fire Ins. Co. v. Scroggins, 
142 S.W.2d 987, 283 Ky. 731. 

Ky. Where insurers sought to es- 
cape liability on fire policies on ground 
of fraud and that mercantile business 
had been overinsured and there was 
no documentary evidence as to the val- 
ue of merchandise in the building, tes- 
timony of insured and others as to the 
value of insured stock was for the jury 
where the evidence was conflicting.— 
World Fire & Marine Ins. Co. v. Tapp, 
151 S.W.2d 428, 286 Ky. 650. 

Pa.Com.Pl. After destruction by fire 


of certain buildings, recovery of losses 


resisted by insurance concern on the 
ground that insurer was a party to 
destruction. After verdict for defendant 
insurance concern, plaintiff moved for 
new trial and judgment n. o. vy. Held, 
in no view of the case was plaintiff en- 
titled to binding instructions.—Keal v. 
Superior Fire Ins. Co., 34 Luz.L.Reg. 
Rep. 1 


Tex.Com.App. In action on fire pol- 
icy on personalty rule that unsupported 
evidence of a party to a suit will not 
authorize or support an instructed ver- 
dict was not applicable, notwithstand- 
ing that the only testimony as to value 
was the testimony of insured, where no 
request was made by insured or insur- 
er for submission of an issue as to val- 
ue of personal property.—Lindley v. 
Franklin Fire Ins. Co., 152 S.W.2d 
1109, reversing Franklin Fire Ins. Co, 
y. Lindley, 128 S.W.2d 869. 

Tex.Civ.App. In action on $350 fire 
policy covering motortruck, where 
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eashier of bank named as mortgagee — 


in loss payable clause testified that 
some 10 weeks before fire, truck had 
eash market value of $450 or $500, 
and insured testified that at time of 
fire, truck had cash market value of 
$450 to $475, and that after fire it was 
of no further use as a truck, but evi- 
dence showed without controversy that 
after fire truck had salvage value, the 
amount of which was not shown, issue 
regarding value of truck was for jury 
and action of court in directing verdict 
against insurer for $350 was improper. 
Vernon’s Ann.Ciy.St. arts. 4929, 4931.— 
Commercial Standard Ins. Co. v. First 
State Bank of Vernon, 142 S.W.2d 621. 
Error dismissed. 
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C.C.A.N.M. In action on fire policy, 
where insurer relied on defense that 


insured intentionally caused fire, evi- 
dence was required to point with a 
fair preponderance to an incendiary 
origin of fire, for which insured was 
responsible, to authorize submission of 
issue of arson to jury.—Baltimore 
American Ins. Co. of New York v. 
Pecos Mercantile Co., 122 F.2d 143. 

In action on fire policy, where in- 
surer relied on defense that insured 
intentionally caused fire, evidence was 
insufficient to authorize submission of 
issue of arson to jury.—Baltimore 
American Ins. Co. of New York vy. 
Pecos Mercantile Co., 122 F.2d 143. 

Ohio App. Evidence presented ques- 
tion for jury as to whether hazard in- 
sured was materially increased in viola- 
tion of fire policy provisions by rea- 
son of presence of gasoline upon prem- 
ises, So as to preclude recovery on pol- 
icy insuring household furniture and 
personal effects, and a directed verdict 
for insurer was not authorized, not- 
withstanding testimony of members of 
fire department who were at scene of 
fire as to strong odor of gasoline 
throughout the house.—Losasso v. Con- 
cordia Fire Ins. Co. of Milwaukee, 34 
N.H.2d. 250, 67 Ohio App. 181. 
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C.C.A.Ill. In action on fire policies 
providing that policies should be void 
in case of fraud or false swearing by 
insured after loss, evidence whether in- 
sured misrepresented value of property 
destroyed in proof of loss was for jury. 
Sundquist v. Camden Fire Ins. Ass’n, 
ELOF Bed e955. 

C.C.A.N.C. In action on fire policy, 
conflicting evidence on issues of whether 
insured was guilty of fraud or of false 
swearing with respect to proofs of loss 
was for jury.—American Ins. Co. of 
Newark, N. J., v. Vann, 118 F.2d 1004. 

Ii.App. In action on fire policies 
which provided that they should be 
void if insured concealed or misrepre- 
sented any material fact or circum- 
stance concerning the insurance, or in 
ease of any fraud or false swearing, 
whether before or after loss, whether 
insnrcd committed fraud in misrepre- 
sencing amount of loss resulting from 
fire, and in refusing to produce books 
of account, or other records regarding 
merchandise damaged or lost, so as 
to preclude recovery, was for jury.— 
Appa y. Pennsylvania Fire Ins. Co. of 
Philadelphia, Pa., 30 N.H.2d 100, 307 
IllL.App. 85. 5 

Ohio App. Evidence that insured did 
not mail a proof of loss directly to 
insurer, but that she notified insurer’s 
adjuster of fire and prepared and had 
her husband hand a list of her lost and 
damaged property to adjuster within 
60 day period provided by fire policy, 
and that adjuster denied liability on 
policy presented question for jury as to 
whether insured’s acts constituted a 
compliance with policy provisions, or 
whether there was a ‘‘waiver” thereof 
by acts of adjuster.—Losasso vy. Con- 
cordia Fire Ins. Co. of Milwaukee, 34 
N.H.2d 250, 67 Ohio App. ils 

Evidence presented question for jury 
as to whether insured had complied 
with provisions of fire policy requiring 
ascertainment of amount of loss by ap- 
praisers in event of disagreement be- 
tween parties, where insured and her 
witnesses claimed a conference between 
the parties with reference to those sub- 
jects which insurer denied.—Losasso vy. 


Concordia Fire Ins. Co. 
34 N.H.2d 250, 67 Ohio A 

Pa.Super. In action on | 
which provided that policy shoulda be 
void in case of fraud or false swear- 
ing by insured regarding insurance, 


“whether before or after loss, the ques- 


tion for jury was whether the admit- 
tedly false swearing by insured in pre- 
senting to adjuster list of items of 
loss was done or committed by insured 
wilfully and with intent to defraud in- 
surer.—Lobnosky v. New York Under- 
writers Ins. Co., 20 A.2d 824, 145 Pa. 
Super. 38. 
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C.C.A.N.C. In action on fire policy, 
where jury had already been instructed 
on issues that fraud or false swearing 
as to any item embraced in proofs of 
loss would bar insured’s recovery, an 
instruction that if one of automobiles 
covered by proofs of loss was not in 
fire, jury should deduct its value in 
answering issue of damages, was prop- 
er, as directed to issue of damages.— 
American Ins. Co. of Newark, N. J., v. 
Vann, 118 F.2d 1004. 

Mo.App. In action on fire policy, in- 
struction that if insured entered into 
contract for sale of realty and build- 
ings covered by policy, notified in- 
surer of making of such contract, and 
insurer did not within a reasonable 
time after learning of contract of sale 
eancel policy, or refund to insured un- 
earned portion of premiums, insurer 
waived forfeiture of policy, was prop- 
er, since facts hypothesized were suffi- 
cient to show a “waiver” of forfeiture 
of policy.—Bennett v. National Fire Ins. 
Co. of Hartford, 143 S.W.2d 479. 

Mo.App. In action on fire policy 
which covered property while located 
at certain place for loss of property 
at another place on theory that insurer 
consented to removal, instruction 
which covered the whole case, and 
which was so drawn as to avoid error 
pointed out in former opinion of 
Court of Appeals, was not erroneous as 
assuming as true controverted facts 
or as submitting issues upon which 
there was no eyvidence.—Bergerson y. 
General Ins. Co. of America, of Seattle, 
Wash., 148 S.W.2d 812. 
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Ark. In action under policy insuring 
truck against loss by fire, for loss of 
truck which collided with bus and was 
set on fire, evidence warranted recoy- 
ery of $750.—Milwaukee Mechanics Ins. 
Co. v. Brown, 150 S.W.2d 945. 

N.M. In action on fire policy with 
provision declaring that fraud or false 
swearing concerning subject of insur- 
ance should render policy void, where a 
general verdict was returned for in- 
sured, insurer was not entitled to judg- 
ment on ground of irreconcilable eon- 
flict between general verdict and jury’s 
answer to special interrogatory finding 
that inventory attached to proof of loss 
falsely stated amount of merchandise 
in building at time of fire, where jury’s 
answers to other special interrogato- 
ries showed that insured verified in- 
ventory in good faith without intent to 
deceive insurer.—Turner vy. New Bruns- 
wick Fire Ins. Co. of New Brunswick, 
N.J., 112 P.2d 511, 45 N.M. 126. 
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Ark. Under statute allowing insured 
to recover a penalty and attorney’s fee 
from insurer for failure of insurer to 
pay loss after a demand, insured under 
fire policy on truck could not recover 
statutory penalty and attorney’s fee, 
where he demanded more than he re- 
covered. Pope’s Dig. § 7670, and as 
amended by Acts 1939, Act 71.—Serv- 
ee Wire Ins. Co. v. Horn, 150 S.W.2d 
vo. 


FIRES 


§1 

Ga.App. “Negligently” and “care- 
lessly”, as used in statute providing 
that any person who carelessly or neg- 
ligently sets on fire any woods, lands, 
or marshes, so as to cause loss or in- 
jury to another, shall be guilty of a 
misdemeanor, are synonymous and 
mean “criminal negligence” as distin- 
guished from ‘ordinary negligence’ 
which would allow recovery in a ciy- 


” 
he 


ute relating to setting of fires outside 
of incorporated towns, by substituting 


32. Rey 
‘a.App. Change of wording of stat- 


the word ‘not’? for the word ‘‘but’’ so 
that the statute provided in part that 
no person not a resident of county 
where firing is done, owning lands 
therein or domiciled thereon, should 
set on fire any woods, lands or marshes, 
did not alter the meaning of the stat- 
ute, which is construable as prohibiting 
nonresidents from setting fire as pre- 
scribed, and prohibiting residents 
from doing so except between January 
1 and March 1, and then unless notice 
is given as provided by the statute. 
Code 1933, § 26-3601.—Stembridge v. 


Fowler, 13 S.H.2d 523. 


§ 10 

Ga.App. Evidence that defendant 
was plowing in field near where de- 
fendant told his small daughter to set 
out a fire on a windy day, that fire 
got beyond daughter’s control and 
burned over land of another after de- 
fendant had done all that he could to 
put fire out did not authorize finding 
that defendant’s acts amounted to 
“criminal negligence” so as to permit 
conviction for violation of statute mak- 
ing it a misdemeanor for any person 
to willfully, carelessly or negligently 
set on fire any woods, lands, or marshes 
so as to cause injury to another. Code, 
§ 26-201, 26-7704, 102-103.—Turner vy. 
tate, 16°S.H.2d JA” 


FISH 


: § 42 

U.S.Fla. Under act of Congress pro- 
hibiting any citizen of the United 
States or person owing duty of obedi- 
ence to the laws of the United States 
from taking, in waters of the Gulf of 
Mexico or Straits of Florida outside of 
state territorial limits, any commercial 
sponges which are less than a given 
size or to possess such sponges or offer 
them for sale, Congress having occupied 
but a limited field, the authority of 
Florida to protect its interests by addi- 
tional or supplementary legislation oth- 
erwise vulid is not impaired. 16 U.S.C. 
A. § 781; Comp.Gen.Laws Fla.1927, § 
8087.—Skiriotes v. State of Florida, 61 
Sct. 924, 313 U:S. 69, 85 L.Hd. —, 
affirming 197 So. 736, 144 Fla. 220, re- 
hearing denied 61 S.Ct. 1093, 313 U.S. 
599, 85 L.Ed. —. 

D.C.Cal. A state has power to enact 
legislation for conservation of its fish- 
eries, and any law having reasonable 
relation to such object and its accom- 
plishment which is not unduly oppres- 
sive upon individuals must be upheld 
as a legitimate exercise of state’s police 
power without inquiry into possible 
soundness of legislative judgment and 
without consideration for possible in- 
dividual hardships.—Mirkovich vy. Mil- 
nor, 34 F.Supp. 

Fla. Legislature was authorized to 
classify fishing into salt-water commer- 
cial fishing and noncommercial salt-wa- 
ter sport fishing for the purpose of 
regulation. Act 1937, ¢. 17917; Acts 
1915, c. 6877..Coleman vy. State ex rel. 
Cass, 198 So. 695. 

Fla. Under charter of city of  Sara- 

sota, granting powers over and title 
to tidewater and other lands and river 
and bay bottoms, waters, waterways, 
and water bottoms, for municipal pur- 
poses only, city did not have authority 
to regulate fishing within its boun- 
daries. Sp.Acts 1927, ¢. 13403, §§ 2, 3. 
—Ex parte Guthrie, 2 So.2d 121. ; 
» Me. The state of Maine is sovereign 
over the seas which wash its coast and 
may, if it sees fit, deny to nonresi- 
dents the right to fish in those waters. 
—State v. Ruvido, 15 A.2d 293. | 

As between nations, the minimum 
limit of the territorial jurisdiction of 
a nation over tidewaters, is a marine 
league from its coast, and bays wholly 
within its territory, not exceeding two 
marine leagues in width at the mouth, 
are within the limit, and included in 
this territorial jurisdiction is the right 
of control over fisheries, whether the 
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] gratory, free-swimming fish, 
free-moving fish like lobsters, or fish 
attached to or imbedded in the soil. 
—State v. Ruvido, 15 A.2d 298. 

_Pa.Com.Pl. The legislature, in sec- 
tion 2702 of The Administrative Code 
One Aprils 9591920) Meatless S 
92, and sections 100 and 251, as 
amended, of The Fish Law of May 2, 
1925, P.L. 448, 30 P.S. §§ 100, 251, has 
given the Board of Fish Commissioners 
a wide discretion as to the administra- 
tion of laws for the encouragement, 
promotion, and development of fishery 
interests, and the protection, propaga- 
tion, and distribution of fish_—Weindorf 
v. French, 39 D, & C. 65, 49 Dauph. 49. 
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3 

U.S.Fla. Florida has an interest in 
proper maintenance of sponge fishery, 
and hence statute forbidding use of 
diving apparatus for purpose of taking 
sponges from the Gulf of Mexico or 
Straits of Florida, so far as applied to 
conduct within territorial waters of 
Florida, in absence of conflicting fed- 
eral legislation, is within the “police 
power” of the state. Comp.Gen.Laws 
Fla.1927, § 8087.—Skiriotes v. State of 
Florida, 61 S.Ct. 924; 313 U.S. 69, 85 
L.Hd. —, affirming 197 So. 736, 144 
Fla. 220, rehearing denied 61 S.Ct. 
1093, 3138 U.S. 599, 85 L.Ad. —. 

The Florida statute forbidding the 
use of diving apparatus for purpose of 
taking commercial sponges from the 
Gulf of Mexico or Straits of Florida or 
other waters within territorial limits of 
Florida is not unconstitutional as de- 
nying “equal protection of law’, since 
statute applies equally to all persons 
within the jurisdiction of Florida. 
Comp.Gen.Laws Fla.1927, § 8087; U.S. 
C.A.Const. Amend. 14.—Skiriotes  v. 
State of Florida, 61 S.Ct. 924, 313 U.S. 
69, 85 L.Ed. —, affirming 197 So. 736, 
144 Fla. 220, rehearing denied 61 S.Ct. 
10938, 313 U.S. 599, 85 L.Hd. —. 

D.C.Cal. That fishing vessel owner 
might be unable to carry on fishing 
operations beyond the jurisdiction of 
the state of California without entering 
and operating his vessel within state 
waters would not render void a Cali- 
fornia statute requiring owner of fish- 
ing vessel operating in territorial wa- 
ters and delivering catch outside the 
state to obtain a permit. St.Cal.1939, 
p. exxxix, § 1110.—Mirkovich y. Mil- 
nor, 34 F.Supp. 409. 

The California statute requiring 
owners of fishing vessels operating in 
territorial waters and delivering catch 
outside the state to obtain a permit 
does not purport to regulate foreign 
commerce in fish or to control move- 
ments of fishing vessels in foreign 
commerce, or affect importation into 
the state, and to extent that it affects 
exportation of fish taken from waters 
of state the statute is justified on 
ground that the state can impose any 
condition on the taking, and use, after 
taking, of fish within its waters rea- 
sonably necessary for the conservation 
of its fisheries for the beneficial use of 
its own citizens. St.Cal1939,)° p. 
exxxix, § 1110; U.S.C.A.Const. Amend. 
14.—Mirkovich vy. Milnor, 84 F.Supp. 
409. 

Under the California statute provid- 
ing for granting of permits for opera- 
tion of fishing boats in state waters, 
which deliver their catch beyond the 
state’s jurisdiction, the Fish and Game 
Commission is not given arbitrary or 
discriminatory powers in matter of 
granting or withholding permits, and 
it is assumed that commission will ex- 
ercise its discretionary power in con- 
sonance with legitimate objects to- 
wards which legislation was aimed. 
St.Cal.1939, p. cxxxix, § 1110; U.S.C.A. 
Const. Amend. 14.—Mirkovich y. Mil- 
nor, 34 F.Supp. 409. 

The California statute providing for 
forfeiture, in a proper proceeding, of 
fishing vessels operating without per- 
mit in state waters and delivering 
fish beyond the state’s jurisdiction, is 
a proper exercise of legislative power 
and is not invalid as lacking procedur- 
al ‘due process.”’ St.cali939),  p: 
exxxix, § 1110; U.S.C.A.Const. Amend. 
14.—Mirkovich vy. Milnor, 34 F.Supp. 
409, 


; i [ 

_ Fla. Where Constitution of 
at time of its readmission to the 
fixed the western boundary of F' 
at three marine leagues from mai 
and boundary defined was repeated 
a later Constitution, and state was n 
a party to any treaties or executi 
orders purporting to fix anoth 
boundary, constitutional provision fi 
ing western boundary at three marin 
leagues from the shore was conclusive, 
and state was authorized to penalize | 
use of diving apparatus in the taki 
of sponge from the Gulf of Mexic 
within three marine leagues of th 
shore. Comp.Gen.Laws 1927, § 8087; 
Const.Fla. art. 1 U.S.C.A.Const. _ 
cee. 10.—Skiriotes v. State, 197 So. 


" 5 


valid on ground that it is a “delega- 
tion of legislative power” to the com- 
mission since statute contains sufficient 
standards to guide commission. St. _ 
1989, §§ 23.09(7), 29.174(1, 2); Laws 
1937, ¢. 366.—Olson v. State Conserva- 
tion Commission, 293 N.W. 262, 235 ~— 
Wis. 473. 


The statute delegating to the co ~ 
servation commission the authority to 
regulate fishing in outlying waters i 
not unconstitutional as impairing th 


obligation of license contract 


Laws 1937, c. 3 
Comm Ss 


§ 44 
Me. Where captain of 
schooner was fishing in Penobscot Bay 
and within less than three miles of 
the shore of Seal Island, which is ag Oo 
part of the state of Maine, he violated 
the statute prohibiting the fishing for, oe 
commercial purposes by a nonresident 
at certain times within “territorial wa- _ 
ters.” Pub.Laws 1937, ¢. 32.—State v 
Ruvido, 15 A.2d 298. : 


The intent of the Legislature in 
enacting statute prohibiting commer- 
cial fishing at certain times by a non- 
resident in the territorial waters of 
Maine was to exercise authority as to. 
all waters over which it had sovereign- — 
ty under generally recognized law. 
Pub.Laws 1937, c. 32.—State v. Ruvico, 
15 A.2d 293. NGG 

§ 54 tS ane 

Del.Super. Since statute. making it © 
unlawful for one to engage in the busi- 
ness of carrying fishing parties for hire _ 
in a boat not propelled exclusively by 
oars in certain waters without a license 
requires no examination of the boat 
or operator, and no option or power is 
vested in the issuing authority to re- | 
fuse the license on tender of the pre- — 
scribed fee, the act is an act to raise © 
revenue, and was not passed as an ex- 
ercise of the ‘‘police power” of the state, 
and the fee required is a ‘tax’? rather — 
than a ‘license fee.’”” Rey.Code 1935, § 
2884.—Conard v. State, 16 A.2d 121. : 


Fla. The statute imposing license 
tax on wholesale seafood dealers is not. 
applicable to wholesale dealer in com- 
mercial sponges, as against contention > 
that the statute imposes license tax on 
all wholesale dealers in any kind of salt 
water product. Acts 1939, c. 19611, § 
2.—Cunningham vy. Stefanidi, 197 So. 
722, 


Fla. Provision of the statute regu- 7 
lating commercial salt-water fishing, Pa 
and exempting from license provisions 
persons fishing with hook and line or 
rod and reel, was not made part of 
statute requiring the licensing of all 
boats engaged in fishing in the salt 
waters of the state so as to except from 
license provision owner of boat used in 
noncommercial salt-water sport fishing 
by use of hooks and lines or rods and 
reels. ~Acts 1937, c. LV9OD 7) 5 SSesiieure 
Acts 1915, c. 6877, §§ 1, 10, 14.—-Cole= 
man y. State ex rel. Cass, 198 So. 695. 


we 
“a 


§ 54 
x , 
held not exempt from payment of li- 
cense tax on use of boats owned by 
him in non-commercial sport fishing. 
CTR 1985, (¢.. T7476: “Acts: 1937, ve; 
een vy. Worthington, 199 So. 
Pa.Com.Pl. The provision of section 
90 of The Fish Law of May 2, 1925, P. 
L. 448, as amended by the Act of July 
Wimdosor b.u. 1145; 30 P'S: §. 90, at- 
thorizing the Board of Fish Commis- 
sioners to issue, inter alia, trapnet li- 
mi eenses, does not require them to issue 
such licenses merely upon application 
yt and tender of the proper fee, but they 
may, in, their discretion, refuse to is- 
‘ sue such licenses for the protection of 
fish. Weindorf v. French, 39 D. & C. 
65, 49 Dauph. 49. 
; The regulation of the Board of Fish 
- Commissioners of January 1, 1936, 
___ limiting the number of trap-net licenses 
Tee 


to be issued for Lake Brie for the year 
1936, and forbidding them thereafter, 
is a valid and enforcible regulation.— 


 Weindorf v. French, 39 D. & C. 65, 49 
~ Dauph. 49. 
Wis. Fishing licenses are not “con- 


tracts,” and create no vested or perma- 
_ + nent rights and do not prevent legis- 

- latures from imposing new or addition- 
al burdens or licenses or from altering 
or revoking licenses notwithstanding 
the expenditure of moneys by licensees 
- in reliance on licenses issued and re- 
- gardless of whether terms for which 
licenses were issued have expired.— 
Olson y. State Conservation Commis- 
sion, 2938 N.W. 262, 235 Wis, 473. 


§ 55 

_ Ariz. When state game and fish ward- 
en and deputies undertake to do some- 
thing outside their duties as prescribed 
by law, they are acting for themselves, 
and their sureties are not liable for 
such acts. Laws 1929, c. 84, §§ 9, 10.— 
_ Truog v. American Bonding Co. of 
Bes _ Baltimore, 107 P.2d 203. 
Wis. Imposition of additional bur- 
: dens on licensed commercial fishermen 
by the conservation commission acting 
under statute delegating to the com- 
- mission power to regulate fishing in 
_ outlying waters are not subject to re- 
, dress, since the fishermen are bound 
- to know that the licenses issued to 
them are subject to such new laws as 
might be enacted, and regulations of 
the commission which might change 
specifications of equipment which they 
could use as commercial fishermen if 
the welfare of the public requires 
such changes, Laws 1937, c. 366.— 
a Olson vy. State Conservation Commis- 
> sion, 293 N.W. 262, 235 Wis. 473. 

is The order of the conservation com- 
ray mission regulating the size of fish nets 
“a used by licensed commercial fishermen 
in the outlying waters of the state is 
et not unreasonable. St.1939, § 29.174(8) 
— (a);:«“Laws 19387, ¢. 366.—Olson v. State 
Conservation Commission, 293 N.W. 
262, 235 Wis. 473. 
Regulations of the conservation com- 
mission fixing size of fish nets to be 
used by licensed commercial fishermen 
in outlying waters of the state were 
not invalid on claimed ground that 
commission changed the prior law with 
“respect to commercial fishing and indi- 
rectly changed the penalty, since stat- 
ute specifically provides that the com- 
mission cannot alter penalty  provi- 
‘sions. St.1939, § 29.174(12); Laws 
1937, ¢. 366—Olson vy. State Conserva- 
tion Commission, 293 N.W., 262, 235 
Wis. 473. 

§ 65 

U.S.Fla. In determining whether a 
citizen of the United States and of 
Florida was properly convicted under 
Florida statute of using diving equip- 
vat ment in taking sponges from the Gulf 
a of Mexico off the coast of Florida, it 
nw would be assumed that accused con- 
E ducted his operations by means of 
Florida boats, where reasonable infer- 
ence that he did so operate was in no 
way rebutted. Comp.Gen.Laws Fla. 
1927, 8087.—Skiriotes v. State of 
Florida, 61 S.Ct. 924, 313 U.S. 69, 85 
\, L.Bd. —, affirming 197 So. 736,144 
Fla. 220, rehearing denied 61 S.Ct. 
1098, 313 U.S. 599, 85 L.Ed. —. 


Fla. A disabled world war veteran 


FIXTURES 


§1 

C.C.A.Mo. Under Missouri law, requi- 
sites necessary to make an article a 
“fixture” are real or constructive annex- 
ation of property to the soil, adaptation 
to the ordinary use or purposes of 
land to which property is annexed and 
intention of party making annexation 
to make property a permanent acces- 
sion to:the freehold, and of those uni- 
ties the question of intention is con- 
trolling.—Manufacturers Bank & Trust 
Ties of St. Louis v. Lauchli, 118 F.2d 

N.J.Sup. When a chattel which is 
permanently essential to the complete- 
ness of a structure, having regard to 
the character of the structure and the 
functioning of the structure in the use 
for which it was intended, is actually, 
purposely, and lawfully affixed to and 
into the structure, it becomes a part of 
the “realty.’—Rinbrand Well Drilling 


Co. v. L & H Theatres, 20 A.2d 358, 
126 N.J.L. 446. 
Tex.Civ.App. Fences and_ structures 


which are attached to land constitute 
a part of the real estate and are ‘‘ap- 
purtenances’”’ thereto.—Long v. Chap- 
man, 151 S.W.2d 879. 


§ 2 

©.C.A.Ill. As far ag installation of 
machinery in a plant is concerned, the 
operative fact in determining whether 
machinery is to be treated as a ‘“‘fix- 
ture’ and part of realty is intent of 
the owner-annexor to make a perman- 
ent improvement to freehold, and such 
intention is to be inferred from nature 
of machinery, relations of parties, 
structure and mode of annexation, and 
purpose or use for which annexation 
was made.—In re Theodore A, Kochs 
Co., 120 F.2d 603. 

C.C.A.Mich. Whether bottle washing 
and pasteurizing machinery installed in 
brewery was a fixture depended large- 
ly on the intention of the parties, and 
mode of annexation and manner of use, 
though not conclusive, are frequently 
of importance in ascertaining that in- 
tention—In re Voight-Pros’t Brewing 
Co:,, 415 F.2d. 733. 

Cal. In determining whether an ar: 
ticle is a ‘fixture’, it is necessary to 
consider the manner of its annexation, 
its adaptability to the use and purpose 
for which realty is used, and the in- 
tention of the party making the an- 
nexation.—_San Diego Trust & Savings 
Bank yv. San Diego County, 105 P.2d 
94, superseding 96 P.2d 137. ; 

As between private parties, such as 
those bearing relationship to each other 
of landlord and tenant, or vendor and 
vendee under a conditional sales con- 
tract, their mutual intention ag to 
whether an article is a fixture and 
part of realty or is personalty is con- 
trolling, but as to third persons who 
are not parties to any such private 
agreement, the intent which controls 
is not a secret hidden intent but that 
manifested by physical facts, giving 
due consideration to status of party by 
whom the articles have been installed. 
—San Diego Trust & Savings Bank v. 
San Diego County, 105 P.2d 94, super- 
seding 96 P.2d 137. 

In order to make an article a perma- 
nent accession to land, its annexation 
need not be perpetual, but it is suffi- 
cient if article shall appear to be in- 
tended to remain where fastened until 
worn out, until purpose to which real- 
ty is devoted has been accomplished 
or until article is superseded by an- 
other article more suitable for the 
purpose.—San Diego Trust & Savings 
Bank v. San Diego County, 105 P.2d 
94, superseding 96 P.2d 137. 

til. The question whether fixtures 
become part of the real estate igs one 
of intention between owner of land 
and party placing structures upon 
Hl Segre Stats. c. 80, § 34.— 

opwood y. Green, 30 N.E.2 
Ill, 167, Bere 

Ill.App. Fixtures will be held to be 
personalty where such intent can be 
gathered from the conduct or action 
of the parties.—Hopwood y. Green, 34 
N.H.2d 559, 310 Ill.App. 411, trans- 
ferred 30 N.W.2d 656, 375 Ill. 167. 


| determining 
chattel annexed to the freehold 
“trade fixture” or a part of the “re: ? 
the principal inquiry is into the in- 
tent of party making annexation, and 
where the intent is discovered, it is 
generally controlling.—Strong v. Sunset 
Copper Co., 114 Be 526. 


C.C.A.Ul. When the owner of a fac- 
tory installs machinery which is indis- 
pensable to operation of factory, it is 
presumed without more, that owner in- 
tended to affix machinery permanently 
to premises.—In re Theodore A, Kochs 
Co., 120 F.2d 603. 


9 

©.C.A.1l]. That heavy machinery in- 
stalled by bankrupt before bankruptcy 
for use in operating bankrupt’s plant 
was not an integral part of permanent 
buildings wherein machinery was 
housed and that machinery was remov- 
able without injury to freehold did not 
militate against conclusion that at time 
of installation machinery and plant 
were a single whole in contemplation 
of law.—In re Theodore A. Kochs Co., 
120 F.2d 603. r 

C.C.A.Mich. Whether bottle washing 
and pasteurizing machinery installed 
in brewery was a fixture depended 
largely on the intention of the parties, 
and mode of annexation and manner 
of use, though not conclusive, are fre- 
quently of importance in ascertaining 
that intention—In re Voight-Pros’t 
Brewing Co., 115 F.2d 733. 

C.C.A.Mo. The question of whether 
there has been an ‘“‘annexation” of al- 
leged fixture to realty should be gov- 
erned by character of physical attach- 
ment to the plant, having permanent 
usage in view, and by effect upon plant 
as a complete unit of presence or ab- 
sence of the particular thing—Manu- 
facturers Bank & Trust Co. of St. 
Louis v. Lauchli, 118 F.2d 607. 

Cal, In determining whether an ar- 
ticle is a ‘fixture’, it is necessary to 
consider the manner of its annexation, 
its adaptability to the use and purpose 
for which realty is used, and the in- 
tention of the party making the an- 
nexation.—_San Diego Trust & Savings 
Bank vy. San Diego County, 105 P.2d 
94, superseding 96 P.2d 1387. 

Cal. When an article must be de- 
stroyed in order to accomplish its re- 
moval, such is a factor indicating the 
permanency of its  affixation.—San 
Diego Trust & Savings Bank y. San 
Diego County, 105 P.2d 94, supersed- 
ing 96 P.2d 137. 

Ga.App. The term “fixtures”, may 
be deemed to embrace all those chattels 
which, by reason of their annexation 
to the land, partake both of the na- 
ture of personalty and realty, irrespec- 
tive of question whether they are re- 
movable. Code, §§ 85-105, 85-201.— 
Burpee v. Athens Production Credit 
Ass’n, 15 S.H.2d 526. 

Ill.App. Power wiring, fuse boxes, 
starting ‘switches and controllers, dust 
arrestor, oven, cranes and overhead 
track, cupola, and other articles, se- 
curely attached to foundry building 
and purchased or made for, and es- 
pecially adapted to, particular use to 
which they were appropriated therein, 
were annexed to realty in such man- 
ner as to become part thereof.—Kenny 
v. T. L. Arzt Foundry Co., 31 N.B.2d 
620, 308 Ill.App. 251. 

N.Y.Sup. Machinery normally is 
“personalty” and is not deemed a ‘‘fix- 
ture” except where it is installed in 
such manner that its removal will re- 
sult in material injury to it or the 
realty, or where the building in which 
it is placed was specially designed to 
house it, or where there is other evi-' 
dence that its installation was of a 
permanent nature.—Holt v. Male, 29 N. 
YiS.2¢@ 111: 

In the absence of proof that machin- 
ery is installed in such a manner that 
its removal will result in material in- 
jury to it or the realty, or that the 
building in which it is placed was spe- 
cially designed to house it, or that its 
installation was of a permanent nature, 
the machinery does not become a “fix- 
ture” and a part of the realty, but re- 
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; ne pump which was 
installed in a theater building as part 
of the theater’s cooling system, became 
a part of the “realty” and could not 
be replevied._Rinbrand Well Drilling 
Co. v. L & H Theatres, 20 A.2d 358, 
126 N.J.L. 446. 3 


§ 25 : 

C.C.A.Mich. Whether bottle washing 
and pasteurizing machinery installed 
in brewery was a fixture depended 
largely on the intention of the parties, 
and mode of annexation and manner of 
use, though not conclusive, are fre- 
quently of importance in ascertaining 


that intention.—In re  Voight-Pros’t 
Brewing Co., 115 F.2d 733. ~ 
Cal. In determining whether an 


article is a “fixture’’, it is mecessary to 
consider the manner of its annexation, 
its adaptability to the use and purpose 
for which realty is used, and the in- 
tention of the party making the an- 
nexation.—San Diego Trust & Savings 
Bank v. San Diego County, 105 P.2d 
94, superseding 96 P.2d 1387. 
_ Ii.App. Power wiring, fuse boxes, 
starting switches and controllers, dust 
arrestor, oven, cranes and overhead 
track, cupola, and other articles, se- 
curely attached to foundry building 
and purchased or made for, and es- 
pecially adapted to, particular use to 
which they were appropriated therein, 
were annexed to realty in such manner 
as to become part thereof.—Kenny vy. 
TT. L. Arzt Foundry Co., 31 N.H.2d 620. 
308 IllApp. 251. 
§ 27 

Pa.Com.Pl. Fixtures and equipment 
purchased and installed by the owner 
of a new motion picture theatre for 
permanent use, and necessary for the 
operation of the theatre business: for 
which the building was particularly 
built, become a part of the freehold and 
‘pass by a deed which contains no ex- 
ceptions or reservations, even though 
the fixtures could be removed from the 
building without material injury to the 
premises.—Golle v. Charleroi Savings & 
Trust Co., 20 Wash. 169. 

§ 28 

Ga.App. An innocent person cannot 
be deprived of title to his personal 
property against his consent by having 
it attached without his consent to real 
estate of another by a third person, 
where such personal property can be 
removed without any great inconveni- 
ence and without any substantial in- 
jury to the real estate—Burpee v. 
Athens Production Credit Ass’n, 15 S. 
H.2d 526. a 


§ 29 
Mass. Generally, erection of building 
on land of another than builder makes 
it part of realty.—Meeker y. Oszust, 30 
N.E.2d 246. 


§ 38 : 

Cal.App. Where mining machinery 
Jeased under written rental agreement 
was to be attached to land and would 
become part of realty but for provi- 
sions of lease, rental agreement was 
within scope of statute authorizing re- 
cording of any “instrument affecting 
title to or possession of real property’’. 
Civ.Code, § 1158.—Western Machinery 
Co. v. Graetz, 108 P.2d 711. 

Where lease of personal property to 
be attached to realty was unrecorded, 
fact of nonrecordation would not of it- 
self be a defense to a bona fide incum- 
brancer as would be the situation were 
a conditional sales contract involved, 
but proof of the existence of notice 
would still be necessary. Civ.Code, § 
1158.—Western Machinery Co. v. 
Graetz, 108 P.2d 711. 

Where plaintiff leased mining ma- 
chinery to be attached to realty under 
written rental agreement to mining 
company, subsequently owners of real- 
ty on which machinery was placed took 
machinery from mining company and 
executed a deed of trust covering real 
property, together with “all mining 
machinery, equipment and fixtures, in 
or about said real property’’, and gran- 
tees in deed of trust had no knowledge 


Fla. Where substantial evidence es- 

tablished that machinery, on which 
statutory lien for labor was claimed, 
was so installed as to be removable 
without damage to other machinery or 
to the building in which installed, such 
machinery remained ‘personal proper- 
ty” against which lien could be en- 
forced. Comp.Gen.Laws 1927, § 5364.— 
Meena vy. Drousiotis, 200 So. 362. 
The mere fact that removal of ma- 
chinery placed in a building erected 
for a particular purpose would prevent 
the successful carrying out of purpose 
for which building was erected would 
not constitute such removal a damage 
to the realty so as: to establish a de- 
fense to suit to foreclose against such 
machinery a statutory lien for labor. 
Comp.Gen-Laws 1927, 5364.—Meena 
v. Drousiotis, 200 So. 362. 

La.App. Where defendant, while in 
good-faith possession of plaintiff’s 
land, buried a carbide tank in ground 
for supplying residence with lighting, 
and tank could be removed without 
injuring land or building, defendant 
would be permitted to remove tank al- 
though value thereof was not: sued for 
by defendant under claim in reconven- 
tion in petitory action to recover land. 
—Peters v. Crawford, 199 So. 433. 

Mass. Prima facie, dwelling houses 
and other buildings belong to owner 
of land on which they stand as part 
of realty, though built by party having 
no interest in land, unless there is ex- 
press or implied agreement with land- 
owner that they shall remain personal 
property Meeker v. Oszust, 30 N.B.2d 
2 


The right of personal property in 
building can exist only when it is 
erected by owner on land of another 
with his consent under express or im- 
plied agreement that builder may re- 
macye it—Meeker v. Oszust, 30 N.H.2d 
246. 

Okl. Under statute, if a person af- 
fixes his property to the realty of an- 
other without agreement permittin 
him to remove it, the then affixe 
property belongs to the owner of the 
realty, unless the owner of the realty 
chooses to require or permit the former 
to remove the property, but the agree- 
ment permitting removal, coincident 
with the annexation, may be implied 
from circumstances attending the an- 
nexation and occurring thereafter, and 
need not necessarily be express. 60 
Okl.St.Ann. § 334.—Revell’s Estate v. 
Herron, 105 Ee ges 130 A.L.R. 1029. 

‘ 39 

C.C.A.Mich. Where personalty is of 
such nature that it could become a fix- 
ture, an intention that it shall remain 
personalty is clearly indicated by de- 
livery under a conditional sale agree- 
ment providing for reclamation on de- 
fault—In re Voight-Pros’t Brewing 
Gon £15 ‘FH. 20733. 

The contention that removal of bottle 
washing and _ pasteurizing machinery 
would suspend operations of brewery 
was immaterial in determining whether 
machinery had become a part of the 
freehold which could not be reclaimed 
by conditional seller in reorganization 
proceeding. Bankr.Act § 778, 11 U.S. 
C.A. § 207.—In re Voight-Pros’t Brew- 
ing ‘Co., 115 F.2d 733. 

C.C.A.N.J. Where lease provided 
that trackage constructed by lessee on 
demised premises should be subject to 
removal by lessee but there was no 
basis for charging successors in in- 
terest of lessor with constructive no- 
tice of such reservation, successors in 
interest were entitled to the trackage 
if the rails were fastened to the real 
estate in such fashion as to become 
fixtures.—Luria Bros. & Co. v. Cen- 
tral R. Co. of New Jersey, 113 F.2d 78. 

C.C.A.Pa. The theory of the Uni- 
form Conditional Sales Act is that a 
conditional seller of a fixture should 
be given protection and allowed to 
retain title as security for payment of 
the price, but that in order to retain 


not get protection by filing contr 
with ordinary conditional sale ¢ 
tracts and making a record similar — 
to that made in the case of chattel — 
mortgages. 69 P.S.Pa. § 404.—In r 
cee Brewing Co., 117 F.2 


Under Pennsylvania statute relating 
to filing of contracts for conditional 
sale of fixtures, where bottling e 
ment sold to brewing company. 
was later adjudicated bankrupt 
installed in ice plant on realty 
did not belong to the brewing 
pany, and neither the statement 
companying filed contract, nor the 
tract, nor statement of refiling 
curately described the realty by s 
or street numbers, the filing was 
valid as to trustee in bankruptcy 
holder of mortgage on the realty vy 
out notice. 69 P.S.Pa. § 404. 
Brownsville Brewing Co., 117 F. 
The Pennsylvania statute requ 
that a contract for the conditional s 
of fixtures be filed in order to be g 
as against a subsequent purchaser, | 
sequent mortgagee, or other subsequ 
encumbrancer of the realty, with 
notice, requires that the contract 
filed within a reasonable time fr 
the sale and delivery of the 1] 
69 P.S.Pa. 404.—In re Brownsvi 


operation of its business, insufficien 
of original filing was not cured | 
the refiling. 69 P.S.Pa. § 404.—In ; 
Brownsville Brewing Co., i 
463. eA ante S 
The filing of contract for the, condi- 
tional sale of bottling equipment — 
brewing company |was not good as- 
against holder of mortgage on realty 
to which the equipment was. att , 
in absence of proper description 
the realty, aS against contention 
equipment was not a “fixture” 
that no description of the realty 
required. 69 P.S.Pa. 
prone yute. Brewing On 


404.—In 
Taye) 


_Pa. The statute concerning condi- — 
tional sales of chattels attached, or to 
be attached, to realty and regulati | 
the filing and effect of conditiona 
sales contracts is an enactment in 
derogation of the common law in sg 
far as it purports to fix by contrac 
the character of fixtures annexed to — 
realty. ‘Act'‘May “14, 1925, “Pot 722s 
§ 2.—Land Title Bank & Trust Co. vy. 
Stout, 14 A.2d 282, 339 Pa. 302. rae 
S.D. Fixtures may become personal — 
property by agreement.—Home Owners’ — 
Loan Corporation vy. Gotwals, 297 N. — 
Ww. 36. Ye 
A cupboard was not such an insep- — 
arable part of house as to preclude 
agreement that it be given the legal 
character of personal property.—Home © 
Owners’ Loan Corporation vy. Gotwals, — 
297 NW. 36. 


2 


§ 40 f 

Okl. Under statute, if a person af- 
fixes his pronerty to the realty of an- 
other withvat agreement permitting 
him to remove it, the then affixed 
property belongs to the owner of the 
realty, unless the owner of the realty 
chooses to require or permit the 
former to remove the property, but 
the agreement permitting removal, co- R 
incident with the annexation, may be A 
implied from circumstances attending 
the annexation and occurring there- 
after, and need not necessarily be ex- 


press. 60 OkI.St.Ann. § 334.—Revell’s 
Estate v. Herron, 105 P.2d 426, 130 
A.L.R. 1029. ne 


ta 


eA 


5) 
: 


~ 


a 


c 
:. 


hil 


ter of personal property, 


7 
? } 
at! 


Ee. 
=e 


 S.W.2d 204. 


Pet 
oe 


BY 


ig L lease.—Diehl v. Colegrove, 


§ 64 


§ 64 

Ark. A lot owner’s sale of pieces of 
machinery separately and apart from 
building in which located on such lot 
effected a “severance”, which destroyed 
their character as “fixtures” and in- 
vested them with character of ‘‘person- 
alty’.—Soule v. First Nat. Bank of 
Fort Smith, 150 S.W.2d 204. 

A separate sale or mortgage of arti- 
cles previously annexed to land renders 
them “personalty”, though not physi- 
cally severed from land.—Soule v. First 
Nake Bank of Fort Smith, 150 S.W.2d 

One selling lot and taking mortgage 
thereon from buyer as security for pay- 
ment of money loaned buyer by seller 

to repay amount previously loaned buy- 
er by bank to pay for lot, on which 
buyer gave mortgage to bank as securi- 
ty, acquired same security as bank had, 


that is, a mortgage on lot, without fix- 
___tures theretofore constructively severed 


by sale thereof separately and apart 
from building in which located, so that 
seller’s intervention in bank’s suit to 
foreclose chattel mortgage, given bank 
by buyer as security for sum borrowed 
to purchase such fixtures, and motion 
to modify foreclosure decree and order 
of sale by excluding such fixtures there- 


from, were properly dismissed.—Soule 


y. First Nat. Bank of Fort Smith, 150 


; § 78 
Cal.App. Where owners of realty 
leased it to mining company, and min- 
ing company subsequently attached to 
realty, machinery leased by it under 
written rental agreement providing 
that property would retain its charac- 
machinery, 
affixed to realty, remained 
in hands of owners of 


though 
“personalty” 


h realty the same as while in possession 


of lessee mining company. Civ.Code, 
§ 1158.—Western Machinery Co. v. 


/yGraetz; 108 P:2d 711. 


Pa.Com.Pl. The removable garage 
owned by the Department of Highways 
is a trade fixture, used in connection 
with the governmental functions of the 


- department, and as such cannot attach 


to the realty upon termination of the 
50 Dauph. 
ay a 

There is no express or implied inten- 
tion of the parties to have the garage in 
question become a fixture at the expira- 


tion of the lease——Diehl v. Colegrove, 


50 Dauph, 132.. 


§ 81 

C.C.A.Ill. Under Illinois law, im- 
provements of a permanent nature 
placed upon leased premises by the ten- 
ant are regarded as “realty’.—U. S. v. 
Certain Lands in Jo Dayiess County, 
120 F.2d 561, 

C.C.A.Ill. The legal test by which a 


court may treat realty and chattel at- 
tached thereto as a single whole, where 


both are owned by annexor, is not ne- 
-cessarily the legal test by which a 
court would determine whether the sep- 
arate owner of a chattel had lost it by 
accession or by a tenant’s annexation 
to freehold._In re Theodore A. Kochs 
Co., 120 F.2d 603. 


§ 83 

Ark. Where lease of building used 
for motion picture theater reserved to 
tenant right when he discontinued use 
of building to remove all furniture, fix- 
tures, woodwork, screen, booths and 
other material of every kind and nature 
placed there by him or by others for 
him except flooring, and on expiration 
of lease tenant did not move out and 
did not make an effort to get an ex- 
tension of lease or make a new one, 
tenant could not two or three years 
after expiration of lease rely upon its 
provisions in removing materials from 
building, since by his acts he “aban- 
doned” or “waived” any rights he 
might have had under lease to disman- 
tle building.—Wilson v. Davis, 153 S. 
W.2d 171. Py 


§ 

Iu.App. As between landlord and 
tenant, the improvements put upon de- 
mised premises by the tenant for the 
purpose of trade or manufacture which 
can be detached without material in- 


ri eek ai 
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FIXTURES . — 
jury to the estate may be removed by 
him when he quits possession.—Hop- 
wood v. Green, 34 N.H.2d 559, 310 Ill. 
App. 411, transferred 30 N.H.2d 656, 
Sb Dili. 

The giving of a chattel mortgage to 
become due at a future date upon the 
fixtures in stone quarry leased from 
lessor was evidence that lessee consid- 
ered property personalty and due exe- 
cution and recording of mortgage was 
“implied. notice” to lessor of such 
claim.—Hopwood v. Green, 34 N.H.2d 
559, 310 Ill.App. 411, transferred 30 
N.H.2d 656, 375 Ill. 167. j 

Where lessor leased stone quarry site 
on which there were no buildings or 
fixtures to lessee who agreed to pay a 
guaranteed sum yearly while machinery 
was on premises, and lessee placed on 
the premises certain structures and 
equipment on which he obtained chattel 
mortgage indicating that lessee consid- 
ered property to be personalty, struc- 
tures and equipment were intended to 
be trade “fixtures” and as such were 
removable during term of lease by 
workmen who secured judgment for 
wages against lessee and purchased fix- 
tures at execution sale, unless fixtures 
were abandoned by lessee prior to time 
of levy thereon.—Hopwood v. Green, 34 
N.H.2d 559, 310 Ill.App. 411, trans- 
ferred 30 N.H.2d 656, 875 Ill. 167. 

Okl. Where personalty is attached to 
premises by tenant for purpose of car- 
rying on his business and not to im- 
prove the premises, such fixtures are to 
be treated as “trade fixtures” and are 
removable by tenant at expiration of 
lease, where they can be removed with- 
out substantial injury to the premises. 
Sa ae ie v. Berryhill, 112 P.2d 

70. 

Tex.Civ.App. “Trade fixtures’, such 
as show and display cases, shelves, 
booths, ete., agricultural fixtures, and 
fixtures established for ornament, con- 
venience or domestic use, as distin- 
guished from “alterations, additions or 
improvements”, are removable from 
leased premises on termination of lease, 
if possible without substantial injury 
to freehold, but elaborate, intricate, 
heavy and complicated air conditioning 
system, entering integrally into and 
forming part of necessary reconstruc- 
tion of leased building for modern uses 
generally, cannot be regarded as such a 
concomitant of tenant’s dry-goods and 
department-store business as to be re- 
movable therewith, but is rather a 
structural and permanent adaptation of 
building to new demands of business 
construction generally —Nine Hundred 
Main y. City of Houston, 150 S.W.2d 
468, error dismissed, judgment correct. 


§ 93 
Iul.App. Where quarry ,site without 
buildings or fixtures was leased to les- 
see who placed buildings and fixtures 
on premises for quarrying purposes, 
and after operating for some time in- 
dicated intention to discontinue busi- 
ness and workmen filed action for wag- 
es and attached property which was 
placed in custody of lessor by sheriff 
pending outcome of the action and les- 
sor did not claim any right to build- 
ings and fixtures, until after workmen 
obtained judgment and shortly before 
execution, sale, after which lessee noti- 
fied lessor in writing that lessees did 
not intend to operate the plant any 
longer, evidence was not sufficient to 
show an “abandonment” of fixtures by 
lessee so as to defeat rights of workmen 
who purchased fixtures at execution 
pee Peri Nias Nai Aleem, 34 N.E.2d 
59, App. 1, transferred 
N.E.2d 656, 375 Ill. 167. ae 
§ 103 

C.C.A.N.J. Where lease provided 
that trackage constructed by lessee on 
demised premises should be subject 
to removal by lessee at termination of 
lease, but there was no basis for charg- 
ing successors in interest of lessor 
with constructive notice of such reser- 
vation, whether the rails were fas- 
tened to the real estate in such fashion 
as to become fixtures, and so as to 
entitle successors in interest to re- 
cover damages resulting from lessee’s 
removal of the tracks was for the 


5 : 
Co. of New Jersey, 113 F.2d 78. 
C.C.A.Okl. Where a lessee is given 


the right to remove fixtures, he must 


exercise that right within a reasonable 


time, and when lessee fails to remove 
fixtures within a reasonable time, he 
loses his right thereto—Smith v. U. S., 
TBE. 2d HoT, 

The parties toa lease may stipulate 
regarding what shall constitute a rea- 
sonable time within which lessee is en- 
titled to remove fixtures.—Smith y. U. 
S., 113 F.2d. 194; 7 


§ 

C.C.A.Okl. Where a lessee is given 
the right to remove fixtures, he must 
exercise that right within a reasonable 
time, and when lessee fails to remove 
fixtures within a reasonable time, he 
loses his right thereto.—Smith v. U. S., 
113 F.2d 191. 

Where assignee of lease of restricted 
Quapaw allotment for mining purposes 
failed to remove fixtures within stipu- 
lated period after termination of lease 
or within period of more than 18 
months which intervened between dec- 
laration of termination by Assistant 
Secretary of Interior and bringing of 
action to enjoin assignee from remov- 
ing fixtures, the assignee did not avail 
himself of his privilege of removing 
fixtures within a reasonable time and 
thereby lost his rights to the fixtures. 
Act March 8, 1921, 41 Stat. 1249; 25 
U.S.C.A. §§ 1, 2—Smith v. U. S., 113 
F.2d 191. 
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§ 

C.C.A.Mo. Under mortgage of pack- 
ing plant, including as part of real es- 
tate all machinery, tools} fixtures, 
equipment and appliances erected or 
used as part of plant, light fixtures, 
unit cooler with circulating pump for 
air conditioning, refrigerators floor 
case, sausage grinder with motor, hog 
tracks scales weightograph, hanging 
Toledo scale, tank pump, Cincinnati 


butcher lard roll, Skinner motor cool-. 


ing unit and motor, motor and brine 
pump, and slip ring motor were “fix- 
tures” and subject to mortgage.—Manu- 


facturers Bank & Trust Co. of St. Louis | 


v. Lauchli, 118 F.2d 607. 

Under mortgage of packing plant in- 
cluding as part of realty all machinery, 
tools, fixtures, equipment and appli- 
ances, erected or used as part of plant, 
a winch and hoist tower with motor 
which was intended only for temporary 
construction work was not subject to 
the mortgage.—Manufacturers Bank & 
Trust Co. of St. Louis v. Lauchli, 118 
F.2d 607. 

Ga.App.. Where a furnace and its ap- 
pliances were attached to real estate by 
being installed in basement of house 
and connected to house by piping ex- 
tending through floors and basement 
where openings had been sawed and 
covered with gratings, and stoker was 
installed on floor of basement and 
burner thereof slipped in ashpit door 
and secured in furnace, the space 
around burner box at ashpit door be- 
ing sealed by placing around the fur- 
nace box brick and mortar, furnace and 
its appliances were irremovable ‘fix- 
tures’ and a part of the realty, as be- 
tween grantor and grantee in a security 
deed conveying realty to which furnace 
was attached. Code, §§ 85-105, 85-201. 
—Burpee v. Athens Production Credit 
Ass'n, 15 S.B.2d 5256. 

Ga.App. Where furnace was a chat- 
tel attached to realty of grantee in se- 
curity deed as an irremovable fixture, 
and, after execution of security deed, 
it was detached and carried away by 
grantor in security deed, as to grantee 
furnace became a removable “fixture’’ 
and an action would lie for its reeov- 
ery, and fact that furnace was subse- 
quently attached to realty of grantor 
in another county but did not lose its 
identity as a furnace and that such 
realty was sold to an innocent pur- 
chaser did not deprive grantee of his 
property. Code, §§ 67-1301, 85-105, 85- 


201.—Burpee v. Athens Production 
Credit Ass’n, 15 S.B.2d 526 
Where’ grantor in security deed 


wrongfully removed furnace and its ap- 
pliances attached to realty as irremov- 


nt ee 


and sold su 


_even from an 


ealty owned by grantor 
realty to an innocent 
purchaser, although furnace and its ap- 
pliances became an irremovable fixture 
as between grantor and innocent pur- 
chaser, they did not become irremov- 
able “fixtures” or “realty” as between 
grantee and innocent purchaser. Code, 
§§ 67-1301, 85-105, 85-201.—Burpee v. 
Athens Production Credit Ass’n, 15 S. 
BH.2d 526. 

Where furnace was a chattel attached 
to realty of grantee in security deed as 
an irremovable fixture, and, after exe- 
cution of security deed, it was detached 
and carried away by grantor in secur- 
ity deed, grantee, not having parted 
with title to furnace and not having 
done anything to estop him from as- 
serting his title, could recover property 
innocent purchaser in 
good faith. Code, §§ 67-1301, 85-105, 
85-201.—Burpee v. Athens Production 
Credit Ass’n, 15 S.H.2d 526. 

Ga.App. As between grantor and 
grantee, the strict rule of the common 
law prevails, that, in absence of an 
agreement to the contrary, all fixtures, 
whether actually or constructively an- 
nexed to realty, pass by a conveyance 
of the freehold.—Burpee v. Athens Pro- 
duction Credit Ass’n, 15 8.H.2d 526. 

N.Y.Sup. In action to restrain fore- 
closure sale of mortgaged equipment 
owned by a spring water bottling com- 
pany on ground that equipment was 
part of .the realty, burden was on the 
plaintiff to prov® by preponderance of 
evidence that machinery was installed 
in such manner that its removal would 
result in material injury to it or the 
realty, or that the building in which 
it was placed was specially designed to 
house it, or that installation was of a 
permanent nature.—Holt v. Male, 29 N. 
VES 2idvil1L. f 

Where removal of mortgaged equip- 
ment from premises owned by a spring 
water bottling company would not in- 
jure realty and the building in which 
equipment was housed was not de- 
signed to house equipment and the in- 
stallation was not permanent except 
only pump and.motor attached to it, 
pipe or casing located in the well, and 
plumbing therein, and _ boiler, fair pre- 
ponderance of believable evidence did 
not establish that equipment was realty 
so as to authorize a judgment restrain- 
ing mortgagee from selling mortgaged 
equipment, Tax Law, § 2, subd. 6; 
2191.—Holt yv. Male, 29 N.Y¥.S.2d 111. 

Pa. “Material injury to the free- 
hold” within statute providing that res- 
ervation of property, under conditional 
sales contracts, in chattels attached to 
realty shall be.void as against a prior 
mortgagee or other prior incumbrancer 
of realty, who has not assented to 
reservation of property in chattels, if 
any of the chattels are so attached 
to realty as not to be severable with- 
out material injury to the freehold, 
means injury to building as an operat- 
ing plant, rather than injury to physi- 
‘eal structure. Act May 14, 1925, P.L. 
722, § 2—Land Title Bank & Trust 
Co. v. Stout, 14 A.2d 282, 339 Pa. 302. 

Where elevators were installed in 
apartment under conditional sales con- 
tract recorded iu 1926, at which time 
vendor had notice of existence of prior 
mortgage on building, but did not ob- 
tain mortgagee’s assent to vendor’s res- 
ervation of property in elevators, and 
mortgage specifically included elevators 
and machinery “now or _ hereafter’ 
standing on premises and constituting 
part of plant and used in its operation 
as an apartment, and elevators were 
essential in practical operation of 
building as an apartment, elevators 
could not be removed without ‘“ma- 
terial injury to the freehold”, and were 
part of “freehold”? and subject to lien 
of mortgage, especially in view of ven- 
dor’s delay until 19389 before claiming 
elevators as against mortgagee. Act 
May 14, 1925, P.L. 722.—Land Title 
Bank & Trust Co. v. Stout, 14 A.2d 
282, 339 Pa. 302. 

Tex. Material in railroad tracks is 
regarded as “personalty” and does not 


tee, and 
them to athens © 


-gubsequently attached — 


i 
Seek ty ae Sipe alae Fhe Sy 
become a sa the underlying “re- 
alty”; and,” 
spur tracks and other tracks on land 
not owned by it, a railroad may re- 
move the material of which they were 
made.—Texas & N. O. R. Co. v. Schoen- 
feld, 146 S.W.2d 724, reversing 124 
S.W.2d 910. ; 
In action against railroad to recover 
damages allegedly sustained by remoy- 
al of spur track which was originally 
built by railroad for purpose of serv- 
ing lime kilns, the trial court correct- 
ly held that the spur track was not a 
permanent ‘fixture’ and that it did not 
pass with title to realty—Texas & N. 
O. R. Co. v. Schoenfeld, 146 S.W.2d 724, 
Teversing 124 S.W.2d 910. 

Wash. That a mining company’s 
equipment was of a stock nature and 
could be removed by mere unscrewing 
of foundation bolts was not determina- 
tive of whether equipment was “‘fix- 
tures” or “chattels” for purposes of 
determining right to equipment as be- 
tween company’s judgment creditors 
and a prior mortgagee where mortga- 
gee had failed to file affidavit as re- 
quired by statute setting forth amount 
due on mortgage. Rem.Rev.Stat.: § 
3782.—Strong v. Sunset Copper Co., 114 
P.2d 526. 

Where a mining company’s equip- 
ment which was bolted*to specially pre- 
pared concrete foundations was intend- 
ed to constitute permanent improve- 
ments, such equipment was “fixtures” 
and not “chattels”, as regards right to 
equipment as between company’s judg- 
ment creditors and trustee under prior 
real estate and chattel mortgage cover- 
ing company’s property where chattel 
mortgagee had failed to file an affidavit 
as required by statute setting forth 
amount due upon mortgage. Rem.Rev. 
Stat. § 3782.—Strong v. Sunset Copper 
Co., 114 P.2d 526. 

Wash. In trustee’s suit to foreclose 
real estate and chattel mortgage on a 
mining company’s property as against 
company’s subsequent judgment cred- 
itors and others, where’ chattel mort- 
gagee had failed to file affidavit as re- 
quired by statute setting forth amount 
due upon mortgage, burden of proof 
with respect to whether beds in bunk- 
house were attached to realty was on 
trustee. Rem.Rev.Stat. § 3782.—Strong 
v. Sunset Copper:Co., 114 P.2d 526. 

§ 111 

Il.App. One executing trust. deed 
conveying realty, with machinery and 
equipment so attached to realty as to 
be part thereof when installed by 
mortgagor, could not change character 
of property conveyed from realty to 
personalty to mortgagee’s prejudice.— 
Kenny v. T. L. Arzt Foundry Co., 31 
N.H.2d 620, 308 Ill.App. 251. 

Neb. A building intended as a per- 
manent improvement, even though still 
in course of construction at time of 
execution of mortgage, is deemed a 
part of the “realty” and to possess the 
character of realty so as to pass with 
the realty by the mortgage.—Home 
Savings & Loan Ass’n v. Mount Zion 
Baptist Church, 299 N.W. 287. 

Buildings or other improvements of 
a permanent character, placed on real- 
ty by the mortgagor while the realty 
is encumbered by a mortgage, become 
a part of the mortgaged estate and 
subject to the lien of the mortgage.— 
Home Savings & Loan Ass’n v. Mount 
Zion Baptist Church, 299 N.W. 287. 

N.Y.Sup. A gas stove is not regard- 
ed as a part of the realty, but is 
“nersonalty”, and does not pass by a 
conveyance of the building unless spe- 
cifically mentioned.—Bibeault v. Hef- 
gold Realty Corporation, 21 N.Y.S.2d 
970, affirmed 295 N.Y.S. 125, 250 App. 
Div. 761, reargument denied 296 N.Y.S. 
827, 250 App.Div. 857. 


§ 126 

Ga.App. Where furnace was a chat- 
tel attached to realty of grantee in se- 
curity deed as an irremovable fixture, 
and, after execution of security deed, it 
was detached and carried away by 
grantor in security deed, as to grantee 
furnace becam® a removable ‘‘fixture” 
and an action would lie for its recovery 
and fact that furnace was subsequently 


On the junderiy1n e- attached to realty of grantor in anoth- 
upon discontinuance of 


er county but did not lose its identity 
as a furnace and that such realty was 
sold to an innocent purchaser did not 
deprive grantee of his property. Code, 
§§ 67-1301, 85-105, 85-201.—Burpee v. 
Athens Production Credit Ass’n, 15 S. 
H.2d 526. Ae, a. 
Mo.App. Where lessee procured re- 
construction of building on leased 
premises, whether part of building 
constructed by contractor could be re- 
moved without affecting the parts of 
the building that were there prior to 
the improvements was question of fact. 
—Burgess v. Joplin Lumber Co., 145 
S.W.2d 1004. 1 bee 
Tex.Civ.App. Evidence established = 
that one from whom lessor claimed to _ 
have acquired title to trade fixtures | 
used in developing oil and gas lease — 
by purchase had no title to fixtures, 
and hence that lessor received no in- | 
terest as result of alleged purchase.— 
Lewis v. Clark, 149 S.W.2d 244, error — 
dismissed, judgment correct. - eg 
Evidence established that agreement — 
of purchase of trade fixtures used in © 
developing oil and gas lease under — 
which lessor was claiming was condi- © 
tional in that it became effective only — 
upon a contingency which never trans- 
pired, and hence lessor’s claim by vir- 
tue of purchase could not be upheld.— _ 
Lewis v. Clark, 149 S.W.2d 244, error 
dismissed, judgment correct. ith Deeiee 
Even if lessor of oil and gas lease 
was owner of trade fixtures used in 
developing lease by virtue of forfeiture © 
under lease at time fixtures were re-- 
moved from premises by former owner, . 
evidence failed to establish that one 
to whom former owner had execute 
a chattel mortgage and deed of tru 
for benefit of a bank to secure an in- 
debtedness, or the bank, was guilty | 
of conversion.—Lewis vy. Clark, 149 S.W. 
2d Feed error dismissed, judgment cor- — 
rect, : he bg 
Tex.Civ.App. What constitutes “rea- 
sonable time” for lessees to remove © 
trade fixtures used in developing oil 
and gas lease after termination of lease 
is a’ “question of fact’ or at least a — 
“mixed question of law and fact’’, de- — 
pendent on surrounding circumstances. 
—Lewis v. Clark, 149 S.W.2d 244, error 
dismissed, judgment correct. ee / 
Evidence established as matter of 
law that trade fixtures used in develop- fl 
ing oil and gas lease were removed — 
from premises within a “reasonable — 
time’ after termination of lease, and 
that no forfeiture occurred under terms ~ 
of lease requiring removal of fixtures — 
by lessee within reasonable time after 
termination of lease under penalty of 
forfeiture.—Lewis v. Clark, 149 S.W.2da _ 
244, error ween e ey judgment correct. 
28 


§ : 

C.C.A.Mich. Evidence that bottle © 
washing and pasteurizing machinery in 
brewery merely rested on the floor of 
its own weight and that brick wall 
panel could be removed and_ replaced 
after removing machinery without dis- 
turbing headers across its top or the 
basie pilasters or otherwise substanti- : 
ally damaging building showed that 
machinery was not a “fixture” and that 
its removal would result in no substan- 
tial injury to the freehold, and hence 
conditional seller was entitled to re- 
claim machinery without. interference 
from indenture trustee and trustee ap- 
pointed in reorganization proceeding if 
adequate security was given that wall 
would be promptly and completely re- 
stored. Bankr.Act § 77B, ULS.C.A. > 
§ 207.—In re Voight-Pros’t Brewing 
Corel Geshe deny 3 on 

N.J.Sup. A turbine pump which was 
installed in a theater building as part 
of the theater’s cooling system, became 
a part of the “realty” and could not be 
replevied.—Rinbrand Well Drilling Co. 
v. L & H Theatres, 20 A.2d 358, 126 N. 
J.L. 446. 

§ 129 


Okl. In replevin action by landlord 
against one purchasing doors, slides 
and hinges and underground tanks in- 
stalled by tenant for cleaning and hat 
works, evidence that nothing was said 
in lease concerning removal of proper- 
ty, that slide and hinges had been 
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§ 130 


fastened to building, and that tanks 
had been buried underneath the build- 
ing, did not sufficiently establish claim 
to title or possession.—Carte-Caldwell 
v. Berryhill, 112 P.2d 370. 

§ 130 


Mass. The burden is on _ parties 
claiming that substantial building, con- 
structed on stone foundation over cel- 
lar, is personal property, to show that 
it retains such character and is not 
part of realty.—Meeker y. Oszust, 30 
N.H.2d 246. 

Mass. A master’s findings, based on 
view of school building, that it was of 
wood and placed on brick foundation, 
with base below surface of ground and 
cellar window on one side, and that 
there was small hallway, large school- 
room, and brick chimney extending 
from beneath floor through roof, war- 
ranted his finding that building was so 
attached to land as to become part 
Dar ee ker y. Oszust, 30 N.H.2d 
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82 
N.Y.Mag.Ct. Proximity to United 


States flag of advertisements directly 


above and next to such flag, painted on 
sides of automobile, is violation of stat- 
ute prohibiting advertising matter at- 


tached, appended, affixed or annexed to 


United States flag represented on any 


‘substance. Penal Law, § 1425, subd. 16, 
_—-~*pars. a, g.—People v. Picking, 23 N.Y. 
Bees cd ies. 

FOOD 
§ 2 
C.C.A.Ill. The words “standard milk 


_ pottle” within ordinance requiring that 


milk and milk products, when sold in 
quantities of less than one gallon, be 
delivered in standard milk bottles, 
were to be interpreted in accordance 


with their meaning at time ordinance 


‘was enacted rather than in accordance 


with their meaning at time of trial.— 


Jess than one gallon, 


' lexicographers, 


Fieldcrest Dairies v. City of Chicago, 
122 F.2d 182, reversing 35 F.Supp. 451. 
Whether an ordinance of the city of 


 Ghicago requiring that milk and milk 


products, when sold in quantities of 
be delivered in 
standard milk bottles prohibited the 
sale of milk in paper containers, de- 
pended on what city council intended 
to permit, rather than on what it in- 
tended to exclude.—Fieldcrest Dairies 


_v. City of Chicago, 122 F.2d 132, re- 


versing 35 F.Supp. 451. 

The use in ordinance of the words 
“milk bottle or other containers’ was 
inconsistent with an intent that the 
latter was included in the former, and 
where ordinance in several instances 
used the word containers in connection 
with the word milk bottle, omission of 
the word container from provision re- 
quiring that milk be delivered in stand- 
ard milk bottles was indicative of in- 
tent to prohibit the use of paper con- 
tainers.—Fieldcrest Dairies v. City of 
Chicago, 122 F.2d 132, reversing 35 F. 
Supp. 451. 4 Le 

Yhe language of ordinance requiring 
that milk be delivered in standard milk 
bottles was to be interpreted accord- 
ing to its usual and ordinary meaning. 
—tHielderest Dairies v. City of Chicago, 
122 W.2d 132, reversing 35 F.Supp. 451. 

The court was not concerned with 
whether ‘‘standard milk bottle,” with- 
in ordinance requiring that milk be de- 
livered in standard milk bottles, in- 
cluded a bottle made of skins, stone, 
wood, bone, or numerous other articles 
out of which bottles, according to the 
have sometimes been 
made, since the court was not required 
to search for that which possibly 
could haye been,included in the lan- 
guage employed, but was only required 
to ascertain what was intended under 
the existing circumstances and condi- 
tions.—JTfieldcrest Dairies y. City of 
Chicago, 122 ¥.2d 132, reversing 35 F. 
Supp. 451. 

An ordinance of the city of Chicago 
requiring that milk and milk products, 
when sold in quantities of less than 
one gallon, be delivered in ‘standard 
milk bottles,’ referred to the glass 
milk bottle in common use, and prohib- 
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ited the use of paper containers.—Field- 
erest Dairies y. City of Chicago, 122 F. 
2d 132, reversing 35 F.Supp. 451. 

The state, by statute concerning the 
handling and distribution of pasteur- 
ized milk, as well as by the regulations 
promulgated pursuant thereto, has un- 
dertaken to regulate the pasteuriza- 
tion of milk as well as its sale and 
distribution, and thereby not only per- 
mits but approves the use of single 
service containers upon compliance 
with the statute. Smith-Hurd Stats. 
Til.. ec. 56%, §§ 115-134, and § 129, 
Items 10, 18.—Fieldcrest Dairies ,v. 
City of Chicago, 122 F.2d 132, revers- 
ing 35 F.Supp. 451. 

Me. City fathers of city of Portland 
are bound to safeguard health of 
those who purchase food and drink of 
a victualer by rigid requirements as 
to sterilization of drinking glasses and 
by repeated inspection of licensee’s 
quarters. Priv. and Sp.Laws 1917, ec 
160.—Donahue vy. City of. Portland, 15 
A.2d 287. 


Pa.Com.Pl, It seems that no penalty 
is provided for the failure of the Milk 
Control Commission to file an answer 
to an appeal petition before the re- 
turn day, as required by section 904 
of the Milk Control Law of April 28, 
1937, P.L. 417, 31 P.S. § 700j—904, and 
certainly an appellant cannot contend 
in a supplemental brief, after the ap- 
peal has been argued, that all the facts 
in the appeal petition must be taken as 
admitted because the commission’s an- 
swer, although filed before argument, 
was not filed until after the return 
day.—Sando v. Pennsylvania Milk Con- 
trol Commission, 41 D. & C. 391. 

An order of the Milk Control Com- 
mission requiring a dealer to make re- 
imbursement for underpayment to pro- 
ducers will not be disturbed on appeal 
where the only question involved is the 
validity of the amount of the board’s 
allowance to the dealer for hauling 
charges, and where there is competent 
evidence in the record to support its 
finding as to the amount of a reason- 
able allowance.—Sando yv. Pennsylvania 
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Mis Control Commission, 41 D.&C. 
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Tenn. Sellers of packaged vegetable 


shortening and vitamin fortifier which 
when mixed by purchaser produce a 
pound of yellow oleomargarine are sub- 
ject to regulations imposed by statute 
including in definition of oleomargarine 
all ingredients essential to and used in 
manufacture, mixing, or compounding 
of oleomargarine. Pub.Acts 1931, ¢c. 19, 
§§ 2, 5, 10, as amended by Pub.Acts 
1941, ec. 71, §§ 3, 5, 8—Jacobs Pack- 
ing Co. v. Flanery, 151 S.W.2d 1073, 
177 Tenn. 546. 

See Turner’s Dairy Ltd. v. Lower 
Mainland Dairy Products Board [1941] 
2 Dom.L.R. 279. 
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C.C.A.Ill. The question for consider- 
ation of the Circuit Court of Appeals 
on appeal involving yalidity of ordi- 
nance of the city of Chicago requiring 
delivery of milk in standard milk bot- 
tles was whether the ordinance pres- 
ently contravened public policy of the 
state of Illinois and, whether so or 
not, whether situation at time of in- 
stitution of suit was so altered as to 
make prohibition contained in the or- 
dinance unreasonable and void.—Field- 
crest Dairies v. City of Chicago, 122 
F.2d 132, reversing 35 F.Supp. 451. 

Ala. The State Milk Control Board’s 
adoption of rule prohibiting licensees 
thereof from using, selling or buying 
milk crates or bottles without owners’ 
written consent, removing or changing 
owners’ names thereon, or retaining 
possession thereof for longer than seven 
days, was authorized by statute. Gen, 
Acts 1939, pp. 267, 272, 278, 277, 279. 
286, §§ 1, 6, 7, 13(h), 20.—Thompson 
v. Alabama State Milk Control Board, 1 
So.2d 381. 

The State Milk Control Board’s rule, 
prohibiting licensees thereof from us- 
ing, selling or buying milk erates or 
bottles without owners’ written consent, 
removing or changing owners’ names 
thereon, or retaining possession thereof 
for longer, than seven days, ig not arbi- 
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ees ; at 
trary, but reasonable  eulaian affect-_ 
ing public interest. Gen.Acts 1939, pp. 
2G ile 2 COVE) CUD OO WSS Ly O suites 
13(h), 20.—Thompson v. Alabama State 
Milk Control Board, 1 So.2d 381. 

The statute creating State Milk Con- 
trol Board and such board’s rule pro- 
hibiting licensees thereof from using, 
selling or buying milk crates or bottles 
without owners’ written consent, remov- 
ing or changing owners’ names thereon, 
or possessing them for longer than sev- 
en days, are not invalid as combining 
functions of complainant, prosecutor 
and judge in such board. Gen.Acts 
1939, pp. 286, 289, §§ 22, 27.—Thomp- 
son v. Alabama State Milk Control 
Board, 1 So.2d 881. 

Ala. The statute creating the Ala- 
bama State Milk Control Board does 
not deny ‘due process of law” in so 
far as it may be construed as confer- 
ring on board the power to make a 
conclusive finding of fact, and as per- 
minitting review by the circuit court on 
certiorari without a trial by jury. 
Code 1940, Tit. 22, §§ 205-231.,—Ex 
parte Homewood Dairy Products Co., 3 
So.2d 58. 

Cal.App. The hours of pelne un- 
cooked and uncured meats may be re- 
stricted by a closing ordinance.—Jus- 
tesen’s Food Stores vy. City of Tulare, 
111 P.2d 424, 

The prevention of sale of impure or 
tainted meat constitutes a proper sub- 
ject for exercise of “police power’, 
and to make inspection efficacious in 
the protection of public health it is 
reasonable to regulate, hours of busi- 
ness, since in the exercise of such po- 
lice power the legislative body has 
a broad discretion to determine not 
only what public need is, but mode 
or measure by which such need may 
be safeguarded.—Justesen’s Food Stores 
v. City of Tulare, 111 P.2d 424. 

Where ordinance establishing closing 
hours for stores and markets dealing 
in uncooked and uncured meats con- 
tained provision that where separate 
business is carried on in same .room 
with one coming within ordinance, the 
separate business should be kept sep- 
arate and apart by permanent partition 
not less than seven feet in height, the 
provision was a legitimate exercise of 
“police power”. Const.Cal. art. 1, §§ 
1, 13.—Justesen’s Food Stores y. Cit 
of Tulare, 111 Pi2a 424. 


, CalApp. Parties who sought to en- 
join the enforcement of San Francisco 
milk ordinance failed to establish con- 
tention that ordinance by prohibiting 
sale of any raw milk except certified 
milk created two classes between which 
there was no natural, constitutional, or. 
intrinsic distinction, where record con- 
tained nothing which would warrant 
a finding that certified milk as defined 
in the ordinance was not as wholesome 
as any of the other grades of milk 
after pasteurization.—Natural Milk Pro- 
ducers Ass’n of California v. City and 
County of San Francisco, 112 P.2d 930. 

Fla. The milk control act, provid- 
ing that the milk commission shall not 
supervise or regulate any natural mar- 
keting area except on petition of a 
group of “representative producers’, 
could not be held invalid on theory 
that the words “representative group” 
are too vague, indefinite and uncertain. 
Acts 1939, c. 19231, § 4(a)—Milk Com- 
mission y. Dade County Dairies, 200 
So. 83. 

The milk control act authorizing the 
milk commission to establish milk 
control area or market could not be 
held to be an unconstitutional delega- 
tion of legislative authority on theory 
that order of commission effective in 
only one area created by the commis- 
sion was in effect a legislative act 
which was a “local law’ or ‘special 
law” in violation of constitutional pro- 
vision requiring laws to be general 
and of uniform operation throughout 
the state. Acts 1939, ¢ 19231; Const. 
art. 3, § 21.—Milk Commission y. Dade 
County Dairies, 200 So. 83. 

Where milk control area had been 
established by the milk commission 
pursuant to public hearing after rea- 
sonable notice, an order of the com- 
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and dis m pur 
brik bottles from their respective 


customers for more than amount of 
deposits is not void because no public 
hearing was held Or, to adoption 
of the order. Acts 193 Cn L9281. . § 
4(h, hh).—Milk Commission vy. Dade 
County Dairies, 200 So. 83. 

Order of milk commission regulating 
deposits to be made upon milk bottles 
and prohibiting dealers and _ distribu- 
tors from purchasing bottles from 
their customers for more than amount 
of deposits is not unreasonable, arbi- 
trary, capricious, or discriminatory. 
Acts 1939, c. 19281, §§ 4(h, bh), 138(e). 
—Milk Commission vy. Dade County 
Dairies, 200 So. 83. 


‘Fla. The act creating the Florida 
Milk Commission is not rendered in- 
valid by the section which relates to 
the general powers conferred by the 
legislature on the commission, provid- 
ing that the commission shall not su- 
pervise or regulate any natural mar- 
keting area except upon petition of a 
group of representative producers who 
petition the commission to invoke the 
provisions of the act. Acts 1939, ¢. 


L923h. : 4(a).—Alderman y. Puritan 
Dairy, So.2d 177. 
Kan. pas state dairy commissioner, 


acting under the State Board of Agri- 
culture, has duty of enforcing the milk 
statutes, and the Board is authorized 
to promulgate rules and regulations 
relative thereto. Gen.St.1935, 65-101, 
65-154, 65-155, 65-601 to 65-614, 65- 
625, 65- 626, 65-701 to 65-708, 65-715, 
65-716, 75-1401.—State v. Reynolds, 
LOVeP. 20728) 152 "Kani 62. 

The statutes dealing specifically with 
milk and other dairy products confer 
upon the state dairy commissioner and 
his deputies the authority and duty to 
enforce them, and upon the State 
Board of Agriculture the exclusive ju- 
risdiction to promulgate rules and reg- 
ulations in matters dealt with by such 
statutes. Gen.St.1935, 65-101, 65-154, 
65-155, 65-601 to 65-614, 65-625, 65- 
626, 65-701 to 65-708, 65-715, 65-716, 
75-1401; Gen.St.Supp.1939, 65-707.— 
State v. Reynolds, 107 P.2a 728, 152 
Kan. 762. 

Under provisions of the Food and 
Drug Act relating to foods and drugs 
generally, and dealing with the sub- 
jects of adulteration and misbranding, 
and in absence of comparable or cor- 
responding provisions in the milk acts, 
the State Board of Health which is 
eharged with duty of enforcing provi- 
sions relative to adulteration and mis- 
branding may promulgate reasonable 
rules and regulations thereunder appli- 
cable to milk and other dairy products, 
relating only to the ingredients, the 
constituent elements, and the character 
or nature of such products in order to 
safeguard public health or to prevent 
deception, but such regulations may 
not otherwise relate to sale or to pro- 
duction, manufacture and handling of 
such products or to other matters sub- 
ject to exclusive regulation by State 
Board of Agriculture. Gen.St.1935, 65- 
101, 65-154, 65-155, 65-601 to 65-614, 
65- 625, 65- 626, 65-701 to 65-708, 65- 
715, 65-716, 75-1401; | Gen.St. Supp. 
1939, 65-707.—State v. Reynolds, 107 
Pi2d 728, 152 Kan. 7 

Regulations of the Board of Health 
under which milk dealer was charged 
with failing to provide means to pre- 
vent access of flies to milk, with fail- 
ing to provide handwashing facilities, 
and with failing to cap bottles of milk 
by machine were invalid because deal- 
ing with matters within exclusive ju- 
risdiction of the Board of Agriculture 
and the dairy commissioner. . Gen.St. 
1935, 65-101, 65-154, 65-155, 65-601 to 
65-614, 65-625, 65-626, 65-701 to 65- 
708, 65-715, 65-716, 75-1401; Gen.St. 
Supp. 1939; 65-707.—State. v. Reynolds, 
107 P.2d 728, 152 Kan. 762. 

Provisions of regulation promulgated 
by the Board of Health that milk for 
use without cooking which is sold as 
pasteurized must be milk produced, 
stored, handled and transported in con- 


42 C.J. ANNO.—152 


at ters, 


u s adopted a 
C are invalid because 
ing to matters FAthin® exclusive 
jurisdiction of the Board of Agricul- 
ture and the dairy commissioner. Gen. 
St.1935, 65-101, 65-154, 65-155, 65-601 


to 65-614, 65- 625, 65-626, 65-701 to 
65-708, 65-715, 65-716, 75-1401; Gen. 
St.Supp. 1939, 65-707, 65-707(B) (2).— 


State v. Reynolds, 107 P.2d 728, 152 
Kan. 762. 

Regulation of Board of ‘Health under 
which milk dealer was charged with 
selling milk which was adulterated and 
misbranded in that the milk contained 
a bacteria count in excess of a certain 
number and was not labeled “for cook- 
ing only’’ was invalid to the extent that 
it was inextricably tied up with re- 
quirements as to production, handling, 
etc., since to that extent it dealt with 
matters within exclusive jurisdiction 
of Board of Agriculture and the dairy 
commissioner. Gen.St.1935, 65-101, 65- 
154, 65-155, 65-601 to 65- 614, 65- 625, 
65- 626, 65-701 to 65- 708, 65- 715, 65- 
716, 15 - 1401; + Gen.S8t. Supp.1939, 65- 
707, 65- -707(B) (2).—State v. Reynolds, 
107 P.2d 728, 152 Kan. 762. 

Mich. The Milk Marketing Act sets 
up sufficiently definite standards for 
guidance of the Michigan Milk Market- 
ing Board, and is not unconstitutional 
on ground that it is an improper ‘‘del- 
egation of legislative power.” | Pub. 
Acts 1939, No. 146.—Johnson v. Michi- 
gan Milk Marketing Board, 295 N.W. 
346, 295 Mich. 644. 

The assessment by the Milk Market- 
ing Act for the necessary expenses of 
local milk marketing committees, etc., 
but requiring the assessment to be 
reasonable and limiting the expendi- 
tures to the purposes of the act, is not 
the levying of a ‘tax’? nor a “revenue 
measure,’ and is merely incident to 
regulation of the industry, and is 
proper under the police power of the 
state. Pub.Acts 1939, No. 146, § 24(b). 
—Johnson v. Michigan Milk Marketing 
Board, 295 N.W. 346, 295 Mich. 644. 

That section of the Milk Marketing 
Act providing that findings of fact 
made by the Michigan Milk Marketing 
Board shall, in the absence of fraud, 
be conclusive, but that the Supreme 
Court shall have power to review ques- 
tions of law involved in any final deci- 
sion or determination of the board does 
not improperly impose limitations on 
judicial review. ub.Acts 1939, No 
146, § 53(g).—Johnson  v. Michigan 
Milk Marketing Board, 295 N.W. 346, 
295 Mich. 644. 

Although the Milk Marketing Board 
performs a function legislative in na- 
ture in acting under the Milk Market- 
ing Act, it may act only after a fair 
hearing in which the requirements of 
due process are satisfied, and hence 
the act does not violate the “due proc- 
ess of law” provision of the Constitu- 
tion. Pub.Acts 1939, No, 146; Const. 
artie2§ 6. —Johnson y. dkichigan Milk 
Marketing Board, 295 N.W. 346, 295 
Mich. 644. 

The Milk Marketing Act creating a 
board consisting of the Commissioner 
of Agriculture and four other members 
to be appointed by the Governor, with 
the advice and consent of the Senate, 
and requiring that two shall be milk 
producers not connected with the dis- 
tribution of milk except by a bona fide 
producer co-operative marketing asso- 
ciation, both of whom shall have as 
their principal occupation and earn 
their principal livelihood by the actual 
management of one or more dairy 
hands, and one shall be a distributor, 
and one shall be a consumer not con- 
nected with the production or distri- 
bution of milk, is. fatally defective in 
its provision for the appointment of 
impartial personnel of the board. Pub. 
Acts 1939, No. 146, § 5.—Johnson vy. 
Michigan “Milk Marketing Board, 295 
N.W. 346, 295 Mich. 644, 

Minn. The sale of nonintoxicating 
malt liquors is subject to regulation 
under the state’s police power.—State 
v. Ives, 297 N.W. 563. 


Penalty clause in city ordinance pro- 
viding that every person violating the 


provisions of the or inance, eohibi j 
the sale of nonintoxicatin 
without a license shall, on 
thereof, be punished by imprisonmet 
in the city workhouse for 90 
does not go beyond the author 
granted to city council by home 
charter providing that the city co 
may impose punishment for the breac 
of any ordinance of the city to the ex- 
tent of a fine not exceeding $100 and 
imprisonment in the city prison 
county jail not exceeding 90 days, 
both. Laws 1933, ec. 116, § 1.—State 
Ives, 297 N.W. 563. ce oa 

Minn. The Minneapolis city charter. ; 
giving the city council power to make 
ordinances for the government an 
good order of the city, to regulate 
shops for the sale of provisions, to reg- 
ulate the inspection of provisions 
to do all acts and make all regulat 
which may be necessary and expedi ni 
for preservation of health and su 
pression of disease, gives to the ci 
council power to enact an_ ordinance r 
lating to the purchase and sale of eggs 
since eggs are “provisions”.—Stat ¥ 
Houston, 298 N.W. 358. J 


grades for the retail sale of eggs ac 
cording to weight and conditior 
not so unreasonable or such an arb: 
ry exercise of power as to violate 
stitutional rights.—State v. 
298 N.W. 358. : 
N.J. The city of New Brunswi 
had the power to license one conductin 
a food market and leasing conces 
and could fix the fee for the bu 
as a revenue measure. ) 
40:52-2.—American Grocery Co. 
Board of Com’rs of City of New Bru 
wick, 19 A.2d 696, 126 N.J.L. 367, — at 
firming 11 A.2d 599, 124° Nou 
Generally, the exaction by a city 
a license fee for revenue purposes | 
those who operate a food tant 


126 N.J.L. 367, yrse 11 Add 5 
124 N.J.L. 2938. 

A separate Classification of food 
kets where general merchandise is 
is proper in an ordinance imposin 
license fee for food eee, lea 
concessions. N.J.S.A. 40:52-1 iE 
—American Grocery Co. 


A.2d 696, 126 N.J.L. 367, affirmi 
A.2d 599, 124 N.J.L. 293 

‘An ordinance of the city of Nev 
Brunswick requiring licenses of | 
markets which lease “more than iy 
concessions” is not invalid on ground 
that it is unreasonable pecan : 
draws the line at “more than two con-— 
cessions.” N.J.S.A. 40:52-1, 40: 52-2. i 
American Grocery Co. v. Board | 
Com’rs of City of New Brunswick, 1 
A.2d 696, 126 N.J.L. 367, affirming 
A.2d 599, 124 N.J.L. 293. is 

‘An ordinance of the city of N 
Brunswick imposing a license fee 
$500 on each concession leased by | 
food market leasing more than two ¢on 
cessi ons was not invalid on ground tha 
it was’ unreasonable, oppressive, or con 
fiscatory, merely because food market | 
sustained a loss during the first full 
year of its operations, where other food 
markets with a comparable volume of 
business and standard of profit did earn 
a profit. N.J.S.A. 40:52-1, 40:52-2.— 
American Grocery Co. v. Board of 
Com’rs of City of New Brunswick, 19 
A.2d 696, 126 Naas AD affirming 11 
A.2d 599, 124 N.J.L. 

N.Y. ‘he Board aa ‘Health of the 
City of New York, in discharging 
statutory duty to protect public health 
may promulgate regulations for that 
purpose, and, by appropriate provi- 
sions in the Sanitary Code, exercise 
control over delivery of milk and milk f 
products to consumers. New York City ; 
Charter of 1936, §§$ 5538, 556, 558.— 
Stracquadanio y. Department of Health 
of City of New York, 32 N.H.2d 806, 
985 N.Y. 98, affirming 20 N.Y.Si2¢ 
965, 259 App.Div. 994, affirming 20 
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N.Y.S.2d 964, appeal denied 21 N.Y.S. 
2d 611, 259 App.Div. 1078. 

The distribution of milk is a ‘“‘busi- 
ness affected with a public interest”, 
which is equivalent to saying that it 
is subject to the exercise of the police 
power, in the sense that he who en- 
ters the business of producing, selling 
or distributing milk or its products 
subjects to regulation not only those 
efforts on his part which affect the 
quality of the product as it reaches 
the consumer, but also the property 
which he contributes to the enterprise. 
New York City Charter of 1936, § 
558.—Stracquadanio v. Department of 
Health of City of New York, 32 N.E.2d 
806, 285 N.Y. 93, affirming 20 N.Y.S. 
2d 965, 259 App.Div. 994, affirming 20 
N.Y.S.2d 964, appeal denied 21 N.Y. 
$.2d 611, 259 App.Div. 1073. 

N.Y.Sup. It is within the power of 
the legislature acting in interests of 
the people to require manufacturers and 
retailers of food intended for human 


consumption to exercise care to pro- 


tect persons consuming such food, even 
to the extent of making manufacturers 
and retailers “insurers” of their pro- 
ducts, providing there is no discrimina- 
tion in the application of such regula- 
tion.—Catalanello v. Cudahy Packing 
Co., 27 N.Y.S.2d 637. 

N.Y.Sup. The statute, authorizing 
state commissioner of agriculture and 
markets to issue licenses to operate as 
a milk dealer upon written applica- 
tion and to limit such operations as to 
the kind of business and the territory 
within which conducted, is not invalid 
as impairing individual freedom of 
milk dealer, where statute provided for 
appeal to the court from any deter- 
mination of the commissioner. Agri- 
culture and Markets Law, § 258.—Iirn 
v. Noyes, 28 N.Y.S.2d 466, 176 Misc. 

0 


Pa. The provision of the Milk Con- 
trol Law that the action of the Milk 
Control Commission, in fixing prices 
to be paid by milk dealers to producers 
for milk to be used solely in manu- 
facturing, shall be discretionary with 
the commission is not invalid because 
the power vested in the commission 
is discretionary. 31 P.S. § 700j—803.— 
Rieck-MeJunkin Dairy Co. v. Milk 
Control Commission, 18 A.2d 868, 341 
Pa.\.153. 

Tenn. The statutory regulations 
with respect to advertising vitamin 
content, inspection, etc., of oleomargar- 
ine are reasonable regulations yee 
ub. 
Acts 1931, c. 19, §§ 2, 5, 10, as amend- 
ed by Pub.Acts 1941, c. 71, §§ 3, 5, 8. 
—Jacobs Packing Co. v. Flanery, 151 


_§.W.2d 1073, 177 Tenn. 546. 


Wash. The act regulating manufac- 
ture and distribution of candy and 
other confectionery products is not un- 
constitutional as denying “equal pro- 
tection of the law’ because act applies 
to wholesalers and jobbers and ex- 


empts retailers. Laws 1939, ec. 112; 
Beecoustiwash. art, J,, §.12;°. U.S.C.A. 
- Const. Amend, 14.—Bauer vy. State, 110 
SP2d 154 


The inclusion within act regulating 
manufacture and distribution of «andy 
and other confectionery products of 
section indicating legislative intent to 
protect public against sale of unwhole- 
some candy, no matter by whom sold, 
does not render the entire act ob- 
noxious to attack that it contains an 
unreasonable classification because it 
applies to wholesalers and jobbers and 


exempts retailers. Laws 1939, c. 112, 
weeuo ye coust.Wwash. art. 1,.§ 123 °U: 
8.C.A.Const. Amend. 14.—Bauer  v. 


State, 110 P.2d 154. 

The sale of confections as defined in 
act regulating manufacture and dis- 
tribution of candy and other confec- 
tionery products was a proper sub- 
ject for legislative regulation, and fact 
that good reasons might be advanced 
for enactment of a law broader in its 
scope afforded no sufficient reason for 
holding the*act to be unconstitutional. 
Laws 1939, c. 112; Const.Wash. art. 1, 

12; U.S.C.A.Const. Amend. 14.— 
Bauer vy. State, 110 P.2d 154. 

Wis. The 1939 statute extending life 
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of Milk Control Law was constitutional 
in so far as it extended operation of 
Milk Control Law and unconstitutional 
in so far as it sought to impose new 
territorial limitations, by specifying 
that it should not apply to towns, vil- 
lages and cities of the fourth class 
unless located in a county containing 
a population of more than 70,000. 
St.1939, § 100.03; U.S.C.A.Const, Amend. 
14, § 1; Const.Wis. art. 1, § 1.—State 
ex rel. Department of Agriculture vy. 
Marriott, 296 N.W. 622. a 

The statute giving Department of Ag- 
riculture jurisdiction to inquire into 
and regulate milk markets and any 
matter pertinent to milk regulations 
was not unconstitutional “delegation 
of legislative power’ on theory that 
no proper standards were set by the 
Legislature. St.1939, § 100.03(5) (a).— 
State ex rel. Department of Agriculture 
v. Marriott, 296 N.W. 622. 

Wis. The Milk Control Act is not 
unconstitutional as applied to a pro- 
ducer-distributor selling only the dairy 
products of his own farm. St.1939, § 
100.03.—State ex rel. Department of 
Agriculture and Markets vy. Gagnon, 
296 N.W. 627. 
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D.C.lowa. Where milk produced in 
Sioux City, Iowa, marketing area was 
handled in current of interstate com- 
merce, persons engaged continuously in 
purchasing milk from producers or 
other handlers, and processing, distrib- 
uting and handling milk in such area 
in competition with all other handlers 
in area, were “handlers” of milk in 
current of interstate commerce, so as 
to be subject to order of Secretary 
of Agriculture regulating handlers of 


milk in such area. Agricultural Ad- 
justment Act, §§ 8c(1), 10(j), as 
amended by Agricultural Marketin 


Agreement Act of 1937, 7 U.S.C.A. § 
608c(1), 610(j).—U. S. v. Beck, 36 F. 
Supp. 307. 

Fla. Milk control act providing that 
the milk commission shall not super- 
vise or regulate any natural marketing 
area except upon petition of a group 
of representative producers does not 
confer power or duty upon representa- 
tive group of producers, but leaves 
discretion and determination of neces- 
sity of establishment of control area 
entirely with the commission, and 
Simply precludes the commission from 
assuming jurisdiction where there is 
no expressed desire on part of any 
group of producers to have exercise 
of such jurisdiction initiated. Acts 
1939, c. 19231, § 4(a).—Milk Commis- 
ost v. Dade County Dairies, 200 So. 


Under milk control act providing 
that the .milk commission shall not 
supervise or regulate any natural mar- 
keting area except on petition of a 
group of representative producers, 
whether petition is presented by a 
representative group is a matter for 
the commission in its discretion to 
determine. Acts 1939, ec. 19231, § 4(a). 
—Milk Commission vy, Dade County 
Dairies, 200 So. 83. 


If the milk commission arbitrarily 
abuses its discretion under the milk 
control act providing that the milk 
commission shall not supervise or reg- 
ulate any natural marketing area ex- 
cept on petition of a group of repre- 
sentative producers, the commission’s 
action in such regard may be reviewed 
by court. Acts 1939, e. 19231, § 4(a). 
—Milk Commission y. Dade County 
Dairies, 200 So. 83. 


Under the milk control act providing 
that the milk commission shall not 
supervise or regulate any natural mar- 
keting area except upon petition of a 
group of representative producers, the 
question regarding whether a repre- 
sentative group of producers has peti- 
tioned for the initiation of the exer- 
cise of jurisdiction of commission in 
an area is a matter which may be 
determined by the commission based 
upon evidence presented at a hearing 
had and in which the Commission after 
notice determines the question regard- 
ing whether a milk control area or 
market should be established. Acts 


received sworn testimony and evidence, 
the commission may establish market 
areas and fix prices to be paid pro- 
ducers and distributors, and among 
other things may establish reasonable 
rules and regulations for fair competi- 


tion. Acts of 1939, ce. 19231, § 4(h, hh). 
—Milk Commission vy. Dade County 
Dairies, 200 So. 83. 


Under the milk control act, the milk 
commission is authorized to adopt and 
enforce all rules and regulations and 
orders necessary to carry out the. pur- 
poses of the act when an area pursu- 
ant to public hearing has been estab- 
lished as a control area. Acts of 1939, 
e. 19231.—Milk Commission vy. Dade 
County Dairies, 200 So. 83 

Where the milk commission has es- 
tablished a milk control area pursu- 
ant to public hearing held after rea- 
sonable notice, the commission need 
not give notice of hearing before as- 
suming to promulgate rules and regu- 
lations to make effective the provisions 
of the milk control act. Acts 1939, c¢. 
19231, § 4(h, hh).—Milk Commission 
v. Dade County Dairies, 200 So. 83. 

Fla. Distributing plants where milk 
is collected, pasteurized, and distrib- 
uted by solicitors working on a com- 
mission basis are not “stores” within 
the milk control law or the statute 
imposing a privilege tax on retailers. 
Acts 1935, cc. 16848, 17103.—Lee_ v. 
Poinsettia Dairy Products, 200 So. 369. 

Kan. Municipalities may, in exercise 
of police power for protection of the 
public health and welfare, enact and 
enforce ordinances which extend the 
regulation of milk beyond limits of 
general state statutes dealing with the 
same subject, but they may not, by or- 
dinance. or otherwise, contravene the 
provisions. of the general statutes. 
Gen.S8t.1935, 65-101, 65-154, 65-155, 65- 
601 to 65-614, 65-625, 65-626, 65-701 
to 65-708, 65-715, 65-716, 75-1401; 
Gen. St.Supp.1939, 65-707.—State Vv. 
Reynolds, 107 P.2d 728, 152 Kan. 762. 

The state dairy commissioner, acting 
under the State Board of Agriculture, 
has duty of enforcing the milk stat- 
utes, and the Board is authorized to 
promulgate rules and regulations rela- 
tive thereto. Gen.St.1935, 65-101, 65- 
154, 65-155, 65-601 to 65-614, 65-625, 
65-626, 65-701 to 65-708, 65-715, 65- 
716, 75-1401.—State v. Reynolds, 107 
P.2d 728, 152 Kan. 762. 


The statutes dealing specifically with 
milk and other dairy products confer 
upon the state dairy commissioner and 
his deputies the authority and duty to 
enforce them, and upon the State Board 
of Agriculture the exclusive jurisdic- 
tion to promulgate rules and regula- 
tions in matters dealt with by such 
statutes. Gen.St.1935, 65-101, 65-154, 
65-155, 65-601 to 65-614, 65-625, 65- 
626, 65-701 to 65-708, 65-715, 65-716, 
75-1401;  Gen.St.Supp.1939, 65-707.— 
State v. Reynolds, 10% P.2d 728, 152 
Kan. 762. 

Mich. The statutory limitation in 
the Milk Marketing Act on judicial re- 
view necessarily requires a fair hearing 
before the Michigan Milk Marketing 
Board. Pub.Acts 1939, No. 146, § 53 
(g).—Johnson yv. Michigan Milk Mar- 
int Board, 295 N.W. 346, 295 Mich. 

Distributor of milk, whose methods 
of doing business were somewhat dif- 
ferent from those of his competitors, 
was entitled to a fair and impartial 
hearing before the fixing of prices and 
regulation of his business by the Mich- 
igan Milk Marketing Board. Pub.Acts 
1939, No. 146.—Johnson v. Michigan 
Milk Marketing Board, 295 N.W. 346. 
295 Mich. 644. 

Wis. The owner of a farm who sold 
only milk and cream produced on such 
farm by her own herd, pursuant to 
license as dealer by City Board of 
Health, was a “dealer” subject to the 
Milk Control Act. St.1939, § 100.03.— 
State ex rel. Department of Agriculture 
and Markets v. Gagnon, 296 N.W. 627. 


ie 


- peting with them is not sufficient to 


279, § 


" of 


in outcome 


disqualify them to sit in judgment on 
question of such revocation, as statute 
paeuidcs for board’s personnel, mem- 
ers’ qualifications, and manner of their 
appointment, and their actions or or- 
ders are subject to review on certiorari 
in circuit court. Gen.Acts 1939, pp. 
269, 286, §§ 8, 22.—Thompson v. Ala- 
Dame State Milk Control Board, 1 So.2d 
A single member of State Milk Con- 
trol Board is authorized by statute to 
hear and record evidence in proceed- 
ings for revocation of milk producer- 
distributor’s license and submit such 
evidence to all members of board for 
final determination. Gen.Acts 1939, p. 
13(h).—Thompson y. Alabama 
State Milk Control Board, 1 So.2d 381. 
Ala. The Alabama State Milk Con- 
trol. Board has right to find that li- 
censee has bought milk from producers 
at price less than that prescribed and 
to find amount of difference and order 
that license shall be revoked if such 
amount is not paid to the producer, 
but propriety of its action involves 
only a question of law which circuit 
court on review by certiorari may de- 
termine, without referring matter to 


‘jury on theory that such right is guar- 


anteed by constitutional provision pre- 
serving right of trial by jury. Code 
1940, Tits 22, §§ 210, 217; Const.Ala. 
1901, § 11.—Ex parte Homewood Dairy 
Products Co., 3 So.2d 58. 

Fla. Under the milk control act, 
after the milk commission has held 
hearing pursuant to reasonable notice 
and has received sworn testimony and 
evidence, the commission may establish 
market areas and fix prices to be paid 
producers and distributors, and among 
other things may establish reasonable 
rules and regulations for fair com- 
petition. Acts of 1939, ec. 19231, § 
4(h, bh).—Milk Commission vy. Dade 
County Dairies, 200 So. 83. 

Fla. Distributing plants where milk 
is collected, pasteurized, and _  dis- 
tributed by solicitors working on a 
commission basis are not “stores” with- 


'in the milk control law or the statute 


imposing a privilege tax on retailers. 
Acts 1935, cc, 16848, 17103.—Lee vy. 
Pginpetiie: Dairy Products, 200 So. 


Fla. On certiorari to review an or- 
der of the commissioner of agriculture 
suspending a citrus fruit dealer’s cer- 
tificate of registration for violation of 
laws relating to citrus fruit dealers, the 
circuit judge properly concluded that 
he had _ no power to consider the force 
of conflicting testimony or to question 
the correctness of the commissioner’s 
judgment but that he could examine 
the evidence to ascertain whether a 
palpable abuse of power to determine 
the controverted facts was disclosed 
and whether anything occurred at the 
hearing to show lack of jurisdiction or 
the nonobservance of any essential re- 
quirement of the law in the exercise of 
jurisdiction. Acts 1989, c. 19324, § 8. 
‘—Mayo vy. Winter Haven Packing Co., 
3 So.2d 400. é ‘ 

Evidence that notwithstanding fruit 
inspector’s admonition that certain 
marked erates of fruit should not be 
mixed with other fruit until he had 
given his permission, fruit which had 
not been approved was mingled with 
other fruit under circumstances indi- 
cating deliberate intention to de®eat in- 
spector’s examination and that packing 
company’s manager gave inspector an 
envelope containing a $50 bill attached 
to an unsigned note expressing appre- 
ciation of inspector’s hard work and 
fairness, warranted the commissioner 
of agriculture in suspending company’s 
certificate of registration for 14 days. 
Acts 1939, c. 19324, §§ 2, 8; ¢. 19826. 
—Mayo y. Winter Haven Packing Co., 
3 So.2d 400. 

Mich. The notice of at least a week 
before date set for hearing by the 
Michigan Milk Marketing Board, acting 


Pad 


nder the Milk M: U | Act, 

termine the existence of an emergency 
and to fix wholesale and retail prices 
of milk within the Detroit milk mar- 
keting area, in a newspaper or news- 
papers in general circulation through- 
out marketing area, was sufficient “no- 
tice’, Pub.Acts 1939, No. 146, § 19.— 
Johnson vy. Michigan Milk Marketing 
Board, 295 N.W. 346, 295 Mich. 644. 

Distributor of milk, whose methods 
of doing business were somewhat dif- 
ferent from those of his competitors, 
was entitled to a fair and impartial 
hearing before the fixing of prices and 
regulation of his business by the Mich- 
igan Milk Marketing Board. Pub.Acts 
1939, No, 146.—Johnson v. Michigan 
Milk Marketing Board, 295 N.W. 346. 
295 Mich, 644. 

N.Y. Under statutory provision au- 
thorizing Commissioner of Agriculture 
and Markets to equalize milk prices 
paid to producers in defined production 
areas, Commissioner has power to 
grant a differential where it is shown 
that there exists a distinct difference 
in production costs, quality, or mar- 
ketability of milk of one breed of 
cows from that of other breeds. Agri- 
culture and Markets Law, § 258-m, 
subd. 6, as amended by Laws 1939, ec. 
760.—New York State Guernsey Breed- 
ers Co-op. v. Noyes, 30 N.H.2d 471, 284 
N.Y. 197, modifying 22 N.Y.S.2d 132, 
260 App.Div. 240. 

Where at hearing under statute au- 
thorizing Commissioner of Agriculture 
and Markets to equalize milk prices 
paid to producers in defined produc- 
tion areas, issue was presented that 
in relation to existence of difference 
in production costs, quality, and mar- 
ketability of Guernsey milk and of 
milk of other breeds could not be 
measured by butterfat content alone, 
the determination by Commissioner by 
omission that such a difference did not 
exist or that it was immaterial was 


under th 


“judicial” in nature rather than “ad- 
ministrative.’ Agriculture and Mar- 
kets Law, §§ 258-k to 258-n, as added 


by Laws 1937, c. 383.—New York State 
Guernsey Breeders Co-op. v. Noyes, 30 
N.H.2d 471, 284 N.Y. 197, modifying 
22 N.Y.S.2d 132, 260 App.Div. 240. 

The findings of Commissioner of 
Agriculture and Markets that order 
equalizing milk prices paid to produc- 
ers in production area was necessary 
and that it was approved by more than 
75 per cent. of the producers. were 
insufficient to determine issue of fact 
raised by producers of Guernsey milk, 
whether quality and marketability of 
Guernsey milk and milk of other breeds 
could be measured by butterfat con- 
tent alone, where no mention was made 
in order of specific conditions brought 
out by testimony. Agriculture and 
Markets Law, §§ 258-k to 258-n, as 
added by Laws 1937, c. 383.—New York 
State yuernsey Breeders Co-op. v. 
Noyes, 30 N.E.2d 471, 284 N.Y. 197, 
modifying 22 N.Y.S.2d 132, 260 App. 
Div. 240. 

Guernsey milk roducers who in- 
dorsed in general the promulgation of 
order by Commissioner of Agriculture 
and Markets to equalize milk prices 
paid to producers in production area 
were not “estopped” to oppose order 
in its specific application to Guernsey 
milk, even if there were an incon- 
sistency in their position, where there 
was no change in position in reliance 
upon previous conduct of such pro- 
ducers. Agriculture and Markets Law, 
§§ 258-k to 258-n, as added by _Laws 
1937, c. 383.—New York State Guern- 
sey Breeders Co-op. v. Noyes, 30 N.H. 
2d 471, 284 N.Y. 197, modifying 22 N. 
Y.S.2d 132, 260 App.Div. 240. 

N.Y. Agriculture and Markets Law 
requiring one wishing to engage in 
business of milk dealer to secure a li- 
cense from Commissioner of Agricul- 
ture and Markets is not intended for 
the protection of a dealer who may 
propose to engage in an_ ill-advised 
venture, nor does it give the commis- 
sioner power to reject an application 
for a license otherwise in the public 
interest merely because commissioner 
doubts whether the dealer’s anticipa- 
tion of profits will be realized.  Agri- 
culture and Markets Law, § 258-c.— 


Dusinberre v. Noyes, 31 NE 2a 3 


BZ) 


riculture a 


N.Y. 304, reversing 20 
259=App.Div,, 582. — = 
Under provisions of Ag 


Markets Law where an appileant a 


a license to engage in usiness 

milk dealer is qualified by character 
experience, financial responsibility a 
equipment to properly conduct the pr 
posed business and the issuance of the 


license will not tend to a destructive 


competition in a market already ade- 
quately served and the issuance of 


Commissioner of Agriculture and Mar- 
kets may not refuse to issue the li- 
cense. Agriculture and Markets Law 
§ 258-c.—Dusinberre v. Noyes, 31 N 
d 34, 284 N.Y. 304, reversing 20 N.Y.S. 
2d 323, 259 App.Div. 582. © ; 
Under Agriculture and Markets Law 
the Commissioner of Agriculture an 
Markets is required to exercise d 
cretion in determining whether an ap 
plicant for a license to engage in busi 


ness as a milk dealer has shown facts 


which entitle him to the grant of the 
license, and where commissioner’s find- 
ings of fact give reasonable support t 
the conclusion, as to the issuance 0 
nonissuance of the license and the 
findings are supported by the evidence 


the court will not substitute its judg- 


ment for the judgment of the com- 
missioner. Agriculture and Markets 
Law, § 258-c.—Dusinberre v. Noyes, 31 
N.E.2d 34, 284 N.Y 
N.Y.S.2d 323, 259 App.Div. 582. 
Where substantial evidence sustaine 
findings of the Commissioner of Agri- 
eulture and Markets that if an appli: 
cation for license to engage in busi 
ness as a milk dealer should be grant- 
ed, it would tend to Uisturb the sta 
ity of the market, and bring abou 


in market already adequately served, 
the determination of the commissioner 


was confirmed. Agriculture and Mar 
kets Law, § 258-ec.—Dusinberre vy 
Noyes, 31_N.H.2d 34, 284 N.Y. 304, r 


to general fund 
statute and had thereafter no severable 
character. Agriculture 
§§ 258, 258-i; State Financ 
; Laws 1940, c. 178.—Samue 
Noyes, 32 N.H.2d 781 


259 App.Div. 776, appeal 
N.Y.S.2d 414, 259 App.Div. 941. . © 

The Commissioner of Agriculture and 
Markets had no authority, 
nial of milk dealer’s license, to refund 


fee which accompanied application for 
duty to make such 


license, but any 
reimbursement was a duty of the state. 
Agriculture and Markets Law, §§ 258, 
258-i; State Finance Law, § 121; 
Laws 1940, ce. 178.—Samuel Adler, Inc. 
v. Noyes, 32 N.E.2d 781, 285 N.Y. 


. 
a 


34, 


reversing 18 N.Y.S.2d 253, 259 App. 


Div. 776, appeal denied 20 N.Y.S.2d 
414, 259 App.Div. 941. 

N.Y. 
of the City of New York to issue a 
“class C permit” to deliver milk ag an 
independent distributor involved the 


exercise of a discretionary power, the © 


inquiry of the Court of Appeals was 
limited to determining whether record 


disclosed circumstances which left no 
possible scope for reasonable exercise 


of that discretion in the manner of 
which applicant complained. Civil Prac- 
tice Act, § 1283 et seq.—Stracquadanio 
v. Department of Health of City of 
New York, 32 N.E.2d 806, 285 N.Y. 93, 
affirming 20 N.Y.S8.2d 965, 259 App.Div. 
994, affirming 20 N.Y.8.2d 964, appeal 
denied 21 N.Y.S.2d 611, 259 App.Div. 
1073. 

N.Y.App.Div. Petition on which 
Commissioner of Agriculture and Mar- 
kets based order providing for mini- 
mum milk prices and equalization was 
not so defective as to invalidate com- 
missioner’s order, where party seeking 
to review order was in no way sur- 
prised or misled by failure to make 
petition more specific as to facts, and. 


the 
license is in the public interest, the 


. 304, reversing 20 — 


ma 
decreased return to producers, thus — 
tending to a destructive cone a 


rejecting the application for license — 


and Markets — 
285 N.Y. 34, reversing 18 N.Y.S.2d 253, 


denied 20 


upon de- — 


If refusal by Board of Health t 


A 


t 


ha 


< 


o 


Vv. 
oe 

roe 20 N.Y.S.2d 323, 259 App.Div. 
° i 

N.Y. The fee paid by applicant for 


milk dealer’s license was absorbed in- | 
created pursuant to — 


s 


b a ae 
4 


af ce 
Ned rel =o 

’ ns ry 
Ren ee 
: there was a complete hearing upon all 
_ matters essentially involved in the or- 
yeh der. Civil Practice Act, § 1283 et seq.; 
i i Agriculture and Markets Law, §§ 258-k 
oe to 258-m.—New York State Guernsey 
Breeders’ Co-op. v. Noyes, 21 N.Y.S.2d 


‘ 347, 260 App.Div. 139, appeal granted 
22 N.Y:S.2d .633. 


The Commissioner of Agriculture and 
<a Markets must find from testimony 
given at a hearing that conditions upon 
which an order providing for minimum 
milk prices and equalization is to be 
based exist, but approval of proposed 
order by 75 per cent. of producers 
need not be obtained from such tes- 
 timony, since a properly conducted 
referendum is most practical method 
of ascertaining will of those concerned. 
_ Agriculture and Markets Law, §§ 258-k 
to 258-m.—New York State Guernsey 
_ Breeders’ Co-op. v. Noyes, 21 N.Y.S.2d 
a 347, 260 App.Div. 139, appeal granted 

ay “22 N.Y.S.2d 633. 

~~ Commissioner of Agriculture and 

i 34 Markets committed no error in submit- 

4 oe ting propositions for price fixing for 
milk and for equalization. together, 

since statute indicates that price fix- 

ing and equalization are intended to 
be part of the same order. Agriculture 

and Markets Law, §§ 258-k to 258-m. 

—New York State Guernsey Breeders’ 

Co-op. v. Noyes, 21 N.Y.S.2d 347, 260 

“pie 139, appeal granted 22 N.Y.S. 
Under statute authorizing Commis- 

sioner of Agriculture and Markets to 

fix fair and equitable minimum prices 
for milk if he should find that it was 
favored by at least 75 per cent. of 

- producers, and providing that order 
fixing prices may provide for equaliza- 

ion if approved by 75 per cent. of 

roducers, commissioner was required 
to find if 75 per cent. favored and ap- 
proved order providing for minimum 
yrices and equalization. Agriculture 

nd Markets Law, § 258-m, subds. 1, 

6.—New York State Guernsey Breeders’ 

0-op. v. Noyes, 21 N.Y.S.2d 347, 260 

pr viv: 139, appeal granted 22 N.Y.S. 

d 633. 

Where statute required Commission- 

er of Agriculture and Markets to find 

if 75 per cent. of producers favored 
and approved order’ providing for 

4 minimum prices for milk and equaliza- 

tion, and where commissioner conduct- 

ed a referendum in which 83 per cent. 

- of votes cast equaling 64 per cent. of 

- producers in area were in favor of the 

order, commissioner’s finding that 75 

N per cent. of producers favored the or- 

der was_ justified. Agriculture and 

Markets Law, § 258-m, subds. 1, 6.— 

New York State Guernsey Breeders’ 

Ny Co-op. v. Noyes, 21 N.Y.S.2d 347, 260 

- -App.Div. 139, appeal granted 22 N.Y.S. 

2d 633, 

j The Commissioner of Agriculture and 

Markets in promulgating order provid- 

ing for minimum prices for milk and 

for equalization should have made find- 
ing showing the basic facts upon which 
he made his decision. Agriculture and 

' ~~ Markets Law, § 258-k, and § 258-m, 
subd. 1.—New York State Guernsey 

_ Breeders’ Co-op. vy. Noyes, 21 N.Y.S.2d 
347, 260 App.Div. 139, appeal granted 

4 22 -N.Y.S.2d 633. 

a Failure of Commissioner of Agricul- 
ture and Markets to make findings 
‘showing basic facts upon which he 
made decision to promulgate order 
providing for minimum prices for milk 
and for equalization did not require 
that case be sent back for purpose 
of making findings of fact, where hear- 
ing had been had on notice and _ tes- 

_.timony taken, and attempted findings 
showed that commissioner considered 
evidence and concluded that conditions 

- required by statute existed, in absence 
of any showing of a controversy re- 
garding existence of specific facts. Ag- 
riculture and Markets Law, § 258-k, 
and § 258-m, subc. 1.—New York State 

' Guernsey Breeders’ Co-op. v. Noyes, 21 

A, N.Y.S.2d 347, 260 App.Div. 139, appeal 

granted 22 N.Y.S.2d 633. 

f Under statute providing that every 

regulation shall take effect 20 days 

after filing and after publication un- 
less some other date of taking effect 


\ 
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shall be prescribed by the Commission- 


er of Agriculture and Markets, order 


providing for minimum prices for milk 
and for equalization filed November 
29, and by its terms to become effec- 
tive December 1, was not objectionable 
on ground that it was not filed and 
published within sufficient time to be 


effective on date it fixed. Agriculture 
and Markets Law, § 19.—New York 
State Guernsey Breeders’ Co-op. v. 


Noyes, 21 N.Y.S.2d 347, 260 App.Div. 
139, appeal granted 22 N.Y.S.2d 633. 

Where order of Commissioner of 
Agriculture and Markets providing for 
minimum prices for milk and _ for 
equalization contained provisions for 
market service payment, such provi- 
sions were not objectionable on ground 
that they were not authorized by stat- 
ute. Civil Practice Act, § 1283 et seq.; 
Agriculture and Markets Law, §§ 258-k 
to 258-m.—New York State Guernsey 
Breeders’ Co-op. v. Noyes, 21 N.Y.S.2d 
347, 260 App.Div. 139, appeal granted 
22 N.Y.S.2d 633. 

Under statute authorizing Commis- 
sioner of Agriculture and Markets to 
provide for minimum prices for milk 
and for equalization, commissioner did 
not have authority to provide for pro- 
ducers supplying Guernsey milk a dif- 
ferential to compensate them for the 
advantage lost by equalization, where 
the commissioner’s order provided for 
an adjustment for butterfat. Agricul- 
ture and Markets Law, § 258-m, subd. 
6.—New York State Guernsey Breeders’ 
Co-op. v. Noyes, 21 N.Y.S.2d 347, 260 
App.Div. 139, appeal granted 22 N.Y.S. 


2d 633. 

N.Y.App.Div. Where milk dealers’ 
license required licensee not to sell, 
in named city, milk other than that 
produced by licensee’s herd or .by 
herds of two producers from whom 
licensee had received milk in past, and 
licensee, without violating or demoral- 
izing market, could have marketed 
amount of milk represented by pro- 
duction of third producer either by in- 
creasing amount purchased from the 
two producers or by inereasing her 
own herd, decision of Commissioner 
of Agriculture and Markets refusing 
to modify license so as to permit li- 
censee to buy milk produced by third 
herd, on ground that to do so would 
demoralize market, was annulled as 
arbitrary. Agriculture and Markets 
Law, § 258-c.—Begent v. Noyes, 22 N. 
¥.S.2d_ 129,. 260 App.Div. 231. 

N.Y.App.DivV. Under statutory pro- 
vision authorizing. Commissioner of 
Agriculture and Markets to equalize 
milk prices paid to producers in de- 
fined production areas, commissioner is 
not required to take a separate vote on 
equalization, and it is sufficient that 
the commissioner find that 75 per cent. 
of the producers affected’ approve 
equalization. Laws 1937, c. 383, add- 
ing Agriculture and Markets Law, §$§ 
258-k to 258-n—New York State 
Guernsey Breeders’ Co-op. v. Noyes, 22 
N.Y.S.2d 132, 260 App.Div. 240. 

The statutory provision authorizing 
Commissioner of Agriculture and Mar- 
kets to equalize milk prices paid to 
producers in defined production areas 
was enacted for the purpose of en- 
abling all producers within a certain 
designated area to receive the same 
base price for their milk, and equali- 
zation is a part of the price-fixing 
arrangement in order to give every 
producer the same base price. Laws 
1937, ¢. 3838, adding Agriculture and 
Markets Law, §§$ 258-k to 258-n.—New 
York State Guernsey Breeders’ Co-op. 


v. Noyes, 22 N.Y.S.2d 132, 260 App. 
Div. 240. 

Finding of the Commissioner of 
Agriculture and Markets, that upon 


basis of a referendum an order regu- 
lating the handling of milk produced 
in a certain production area was favor- 
ed by more than 75 per cent. of the 
producers of milk, was proper where 
producers in the production area had 
set forth their approval of such an or- 
der in their petition to the Commis- 
sioner. Laws 1937, ¢c. 383, adding 
Agriculture and Markets Law, §§ 258-k 
to 258-n; Civil Practice Act, § 1296.— 
New York State Guernsey Breeders’ 


Sy) . 
Co-op. Vv. 
App.Div. 240. ‘ 

‘Where producers of Guern m 
in certain production area approved an 
order of the Commissioner of Agricul 
ture and Markets equalizing milk 
prices paid to producers in the area, 
and it was not shown that provisions 
for equalization for Guernsey milk un- 
der order were unfair or unreasonable 
or arbitrary or capricious and Guern- 
sey milk producers in questioning val- 
idity of order were seeking to gain ad- 
vantage which would cause chaos in 
milk production, and such producers 
did not avail themselves of the statu- 
tory methods for amendment of equali- 
zation order, Guernsey milk producers 
were equitably “estopped” from ques- 
tioning validity of order. Laws 1937, 
ec. 383, adding Agriculture and Markets 
Law, §§ 258-k to 258-n.—New York 
State Guernsey. Breeders’ Co-op. Vv. 

Noyes, 22 N.Y.S.2d 132, 260 App.Div. 
240. 

N.Y.Sup. The Commissioner of Agri- 
culture and Markets has a broad dis- Loe 
cretion in determining whether a milk ; 
dealer’s license shall be issued to ap- 
plicant therefor. Agriculture and Mar- 
kets Law, § 258c.—Application of 
Peade Farms, 26 N.Y.S.2d 34, 175 Misc. 


The ruling of Commissioner of Agri- 
culture and Markets granting or deny- 
ing application for a milk dealer’s li- 
eense is not reviewable unless it is 
arbitrary and capricious. Agriculture 
and Markets Law, § 258c.—Application : 
of Purity Farms, 26 N.Y.S.2d 34, 175 oa 
Mise. 984. * 

Refusal of Commissioner of Agricul- 
ture and Markets to issue a milk deal- 
er’s license on ground that president’ 
of applicant corporation had illegally 
engaged in business as a milk dealer 
by operating a route for which he had 
no license and for the additional rea- : 
son that applicant failed to satisfy - 
commissioner that applicant was quali- 
fied by character to properly conduct . 
proposed business was sustained by the 
evidence, and did not constitute an 
abuse of discretion. Agriculture’ and 
Markets Law, § 258¢.—Application of 
Purity Farms, 26 N.Y.S.2d 34, 175 
Mise. 984. 

N.Y.Sup. A party, who had accepted 

a license from state commissioner of 
agriculture and markets to operate as ; 
a milk dealer, should apply to the com- 
missioner for the desired extension of 
such license to enable licensee to deliv- 
er milk in additional territory. Agri- 
culture and Markets Law, § 258.—Kirn 
TaN 28 N.Y.S.2d 466, 176 Misc. 
A licensee, desiring an extension of : 
license to operate as a milk dealer, 
should make written application to the 
state commissioner of agriculture and 
markets for such extension, and may 
appeal from an adverse determination 
of commissioner pursuant to article of 
the Civil Practice Act providing method 
for obtaining relief previously obtained 
by certiorari to review, mandamus and 
prohibition. Agriculture and Markets 
Act, § 258; Civil Practice Act, § 1283 
et seq.—Kirn v. Noyes, 28 N.Y.S.2d 
466, 176 Mise. 707. ‘ 

Pa. The Milk Control Law does not 
vest in Milk Control Commission pow- 
er to fix minimum rates at which milk 
producers must be paid by milk deal- 
ers for milk shipped to dealers on con- 
signment for utilization and sale by 
the dealers and to require milk dealers 
to post bonds for protection of produc- ' 
ers, since statute says nothing about 
milk shtpped to dealers on consign- 
ment. 31 P.S. § 700j—101 et seq.— 
Green vy. Milk Control Commission, 16 
A.2d 9, 340 Pa. 1, followed in Harris- 
burg Dairies y. Milk Control Commis- 
sion, 16 A.2d 12. 

Pa. The main purpose of the Milk 
Control Law is to insure a _ sufficient 
supply of wholesome milk, which can- 
not be accomplished unless the high 
cost of maintaining sanitary condi- 
tions of production and standards of 
purity is returned to the producers of 
milk. 31 P.S. § 700j—101 et seq.— 
Rieck-McJunkin Dairy Co. vy. Milk 
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eo dealers to producers for milk, is not 
limited in its reference only to “milk” 


he M 
fix by eial order the 
-prices to be paid by milk 


as defined by section 103 of the law 


but includes milk used in manufactur- 


ing as well as milk for human con- 
sumption directly. 31 P.S. §§ 700j— 


103, 700j—803.—Rieck-McJunkin Dairy 


o. v. Milk Control 
A.2d 868, 341 Pa. 153. 

Pa.Com.P}]. Where a milk dealer 
fails to keep records as required by the 
Milk Control] Commission, to file a 
proper bond, and otherwise to comply 
with the orders of the commission, the 
commission’s action in refusing to re- 
new his license will be affirmed.—Milk 
Control Commission v. Paulishak, 40 
DY&/C.1563- 

Pa.Com.Pl. While the Milk Control 
Commission may properly suspend the 
license of a dealer who hag underpaid 
producers, its action in suspending a 
dealer’s license for six months for un- 
derpayments of approximately $1,000 
is unreasonable, being the equivalent, 
because of the competitive nature of 
the business, of putting the dealer out 
of business; under the circumstances, 
the court will reduce the period of sus- 
pension to five days, provided that the 
underpayments are made good.—Wolfe 
v. Milk Control Commission, 40 D. & C. 
687, 23 Hrie 337. 

Pa.Com.Pl. On an appeal from Gen- 
eral Order No. A-50 of the Milk Con- 
trol Commission, establishing the Har- 
risburg Milk Marketing Area and fixing 
the minimum price for milk and certain 
milk products, the appellant dealers 
contended, inter alia, that the Commis- 
sion should have issued a nisi or tenta- 
tive order at the conclusion of the 
hearings, supported by findings of fact 
and conclusions of law, to which the 
dealers could have excepted. It ap- 
peared, however, that the appellants 
were represented at the hearings before 
the Commission, that they offered tes- 
timony, and that they were afforded 
av opportunity to file briefs and present 
avgument, but failed to do so or to re- 
quest a rehearing. Although the Com- 
mission had issued a statement cap- 
tioned “Findings of Fact in Support of 
and Reasons for General Order No. 
A-50,” there were no segregated find- 
ings of fact and few, if any, statements 
which could be considered as findings 
of fact. Held, that the Commission was 
not required to issue a nisi order, but 
that the case must be remitted to the 
Commission with directions to make 
and file findings of fact.—Harrisburg 
Dairies v. Milk Control Commission of 
Commonwealth of Pennsylvania, 49 
Dauph. 413. 

The provisions of Section 801 of the 
Wet<of +1937. .PL.) 40%, 31. PrStus G00j- 
801, are mandatory upon the Commis- 
sion, and require that it file, at its of- 
fice, with each order issued, a general 
statement in writing of the findings of 
fact in support of, and reasons for, 
such order.—Harrisburg Dairies v. Milk 
Control] Commission or Commonwealth 
of Pennsylvania, 49 Dauph. 413. 

Reviewing the testimony of different 
witnesses on either side is not a finding 
of fact. The Commission must state 
what facts it finds, upon what evidence 
it bases its findings, and explain why 
it accepts or rejects certain testimony. 
Findings must be based upon evidence, 
but evidence is not a finding. The 
findings should be collected at one place 
under the heading “Findings of Fact,” 
preferably in numbered paragraphs. 
The same should be done with regard 
to its conclusions.—Harrisburg Dairies 
v. Milk Control Commission of Com- 
monwealth of Pennsylvania, 49 Dauph. 
413. 

The reasons in support of the order 
should set forth sufficiently the basis 
upon which prices are fixed, the ele- 
ments involved, and the process and 
methods used by the Commission in 
reaching its findings and conclusions 
on the evidence.—Harrisburg Dairies 
vy. Milk Control Commission of Com- 


Commission, 18 


Al Stennis ; i 
__All that is required in a 


Ith eI 


tion is a brief statement 
complained of, the objec 
and. sufficient facts to make out a prima 
facie case.—Harrisburg Dairies y. Milk 
Control Commission of Commonwealth 
of Pennsylvania, 49 Dauph. 413. ; 

Pa.Com.Pl. On a motion to strike off 
a judgment entered against a surety, 
on a warrant of attorney in a bond 
given by a milk dealer to the Common- 
wealth, the defendant contended that 
the warrant of attorney was exercised 
prematurely and that the judgment was 
invalid because entered on a copy of 
the bond. The record indicated that the 
defendant became surety on the milk 
dealer’s bond for the year beginning 
May 1, 1939; that on April 19, 1940, 
judgment was entered on a copy of the 
bond for $905.43, with attorney’s com- 
mission and interest; that attached to 
the copy of the bond were an affidavit 
of default and a copy of findings of 
fact of a hearing before the Milk Con- 
trol Commission at which the indebted- 
ness of the defendant dealer was deter- 
mined in a proceeding to revoke his 
license; that the original bond was 
filed with the Prothonotary on Decem- 
ber 13, 1940; and that no denial was 
made of defendant’s liability on the 
original obligation, and no question 
raised as to the amount due. Held, 
that the judgment will not be stricken 
from. the record.—Commonwealth v. 
Dibble, 50 Dauph. 310. 


The defendant’s contention that there 
can be no entry of judgment on the 
bond until the year May 1, 1939 to 
April 30, 1940 has passed cannot be ac- 
cepted.—-Commonwealth y. Dibble, 50 
Dauph. 310. 


Where there is a warrant to confess 
judgment, the judgment may be con- 
fessed at any time, whether or not there 
be any amount due at the time of the 
entry of the judgment. Where, how- 
ever, the instrument provides that no 
judgment may be entered until “after 
default,” there must be a default be- 
fore the judgment can be entered; here, 
the bond contains no provision against 
entry of judgment until after default.— 
oe a er vy. Dibble, 50 Dauph. 
310. 


Tenn. Under statute requiring a li- 
cense for the manufacture and sale of 
oleomargarine as defined in section 
including in definition of oleomarga- 
rine all ingredients essential to and 
used in the manufacture, mixing, or 
compounding of oleomargarine, compa- 
nies selling packaged vegetable short- 
ening and vitamin fortifier which, 
when mixed by purchaser produce a 
pound of yellow oleomargarine were 
liable for license fee, since those prod- 
ucts are now embraced in_ statute. 
Bubercets P98 i vent 19-8872) bea as 
amended by Pub.Acts 1941, c. 71, §$ 3, 
5.—Jaecobs Packing Co. v. Flanery, 151 
S.W.2d 1073, 177 Tenn. 546. 


Packaged vegetable shortening and 
vitamin fortifier which when mixed by 
purchaser produce a pound of yellow 
oleomargarine are “oleomargarine” 
even before they are mixed, and hence 
they are subject to tax of 10 cents per 
pound under statute levying tax on all 
oleomargarine which is yellow in color 
and including in definition of oleomar- 
garine all ingredients essential to and 
used in the manufacture, mixing, or 
compounding of oleomargarine. Pub. 
Acts 1931, c. 19, §§ 2, 10, as amended 
by Pub.Acts 1941, ¢c. 71, §§ 3, 8—Ja- 
cobs Packing Co. v. Flanery, 151 S.W. 
2a 1073, 177 Tenn. 546. 

Wis. The statute excusing persons 
distributing or selling agricultural 
products grown by themselves from 
securing license to hawk or peddle 
did not exempt farmer from regulation 
under Milk Control Act. St.1939, §§ 
100.03, 129.01(1).—State ex rel, Depart- 
ment of Agriculture and Markets vy. 
Gagnon, 296 N.W. 627. 

Distribution of milk to regular cus- 
tomers in quantities of ten or more 
quarts per day is a “business” subject 
to state licensing. St.1939, § 100.03.— 


t 


ns thereto, 


State ex rel. Departn 
and Markets vy. Baeee eZ, 
D.C.Mass. Dairymen may band 
» gether to form a co-operative ass 
tion for purpose of collectively p: 
ing and marketing the milk whi 
produce, but merely naming an 
ciation a co-operative one canno 
fect its real character, and in deter’ 
ing amenability to milk marketing 
der, the make-up and purpose of t 
association are the real criteria. Cap 
per-Volstead Act, 7 US.C.A. § 


A corporate “handler” i 
forming a co-operative Si ; 
which took title to cattle of mil 
producers, paying therefor partly | 
mortgage and partly by issuance — 
stock without change in condue 
business by either producers or hand 
Jer did not become a ‘producer 
would be compelled to compl 
milk marketing order as a ‘“h: 
Capper-Volstead Act, 7 U.S.C.A 
Agricultural Marketing Agree 
Of 193%) 7 UL SOrAs 8 gi 
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01 et seq 

v. Elm Spring Farm, 38 F.Supp. _ 
Ala. The Alabama State Milk 

trol Board has no right to ren¢ 


ference between price paid by 
to producers for milk and the 
prescribed. Code 1940, ‘Tit. 
210, 217.—Ex parte Homewoo 
Products Co., 3 So.2d 58. 
N.Y. A decision of Court of A 
on appeal in proceeding to reviev 
marketing order, which sustai 
order as valid but directed the 
missioner of Agriculture to det 
breeders’ association’s claim for 4 
ferential with respect to Guernsey 
did not remove Guernsey mi 
operation of the order until det 
tion of the claim for different 
view of statute providing that e 
tion shall include milk of all gr 
and produced by all breeds of ) 
Agriculture and Markets Law, § 25% 


i 


N.Y.S.2d 536, 260 App.Div. 827 
firmed 34 N.E.2d 906, 285 N.Y. 7 
argument and stay granted 32. 
833, 285 N.Y. 548. if 
Under milk marketing order req 
ing particular dairies\to pay not les: 
than the uniform price to breeder; 
operative, such dairies were the 
keters” who were liable for pay 
equalization fund. Agriculture 
Markets Law, § 258-m, subd. 6.— 
v. Landel, 33 N.E.2d 865, 284° 
563, affirming 21 N.Y.S.2d 616, 25: 
App.Div. 1108, affirming 18 N.Y.S: 
676, reargument denied 22 N.Y.S. 
536, 260 App.Div. 827, affirmed 34 N 
2d 906, 285 N.Y. 749, reargument a 
Bay granted 32 N.H.2d 833, 285 N. 
548. Ay 


§ 16 4 

C.C.A.7.. Where Secretary of Agri- 
culture by order promulgated a regu- _ 
lation fixing a definition and standard ~ 
of identity for sweetened condens 
milk which regulation did not includ 
corn syrup, a manufacturer of cor 
syrup was a person who would b 
“adversely affected’? by such order and 
hence entitled to judicial review of the 
order by Circuit Court of Appeals. 
Federal Food, Drug, and Cosmetic Act, | 
§° 701 (f) A) 218 TOYS COAL Ss 7a (eG eee 
—A. HE. Staley Mfg. Co. v. Secretary of 
Agriculture, 120 F.2d 258. 

In exercising the authority granted 
by the Food, Drug and Cosmetic Act, 
the Secretary of Agriculture must 
promulgate reasonable regulations that 
are in compliance with the act, and 
such as will promote honesty and fair 
dealing in the interest of consumers, 
and, on judicial review, the evidence 
will be examined not to make findings 
for the Secretary but to ascertain — 
whether Secretary's findings are prop- — 
erly supported. Federal Food, Drug, — 
and Cosmetie Act, § 701(e), (f) Oe 
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oa 21 U.S.C.A. § 371(e), (f) (1).—A. E. 
a Staley Mfg. Co. v. Secretary of Agri- 
eulture, 120 F.2d A 
, Where Secretary of 
made no finding of fact that defined 
4 sugar (‘sucrose’) and refined corn 
sugar (‘‘dextrose’’’ were the only sac- 


my 


Agriculture 


charine ingredients in sweetened con- 
‘densed milk but entered order promul- 
gating regulation fixing and establish- 
ing the definition that “ ‘sweetened 
condensed milk’ is the liquid or semi- 
‘liquid food made by evaporating a 
mixture of sweet milk and refined 
sugar (sucrose) or any combination of 
refined sugar (sucrose) and_ refined 
corn sugar (dextrose)”, the interests 
of consumers were not given sufficient 
consideration in absence of a specific 
finding with reference to corn syrup 
(“glucose”) or an _ exclusive finding 
j made with reference to refined sugar 
- and corn sugar. Federal Food, Drug, 
and Cosmetic Act, §§ 401, 701(e), (f) 
men) 21 W.S.ClA §§ 341, 371 (e), (f)),(1). 
 —A. BE. Staley Mfg. Co. v. Secretary of 
Agriculture, 120 F.2d 258. 

An order of the Secretary of Agricul- 
ture was not in accordance with the 
law, where it was impossible to tell 
_ from the record whether the Secretary 
weighed the evidence and cast it aside 
in the exercise of his administrative 
_ discretion, or whether the evidence was 
considered at all. Federal Food, Drug, 
and Cosmetic Act, § 701(e), (f) (1), 21 
'US.C.A. § 871(e), (f) (1).—A. HB. Sta- 
ley Mfg. Co. v. Secretary of Agricul- 
ecure. 120i, W.2d 258. 

_  _N.Y.Sup. The sale of adulterated 
food is prohibited by statute and food 
is deemed to be “adulterated” if it 
contains any deleterious substance 

_ which may render it injurious to health, 
- or if it is otherwise unfit for food. 
_ Agriculture and Markets Law, §§ 199-a, 
- 200.—Catalanello v. Cudahy Packing 
peor 827 NY .S.2d 637. 

Provisions of the Agriculture and 
ny: Markets Law relating to adulteration 

of food were passed: for the purpose 
mot protecting and safeguarding the 
consuming public. Agriculture and 
Markets Law, §§ 199-a, 200.—Catalanel- 
Bhi). HOR Cudahy Packing Co., 27 N.Y.S.2d 


Be S.C. The state pure food and drug 
—  aet under which it is unlawful to man- 
_ufacture or sell or offer for sale any 
_ article of food adulterated, etc., with- 

in the definition of the act should be 
restricted in effect to territory of the 
i state. Code 1932, § 1452.—Boylston v. 
_ Armour & Co., 12 S.H.2d 34, 196 S.C. 1. 


§ 19 

Mo.. The legislative intent as ex- 
pressed in the “filled milk’ statutes 
was to prohibit the sale of “filled milk’’, 
which is only that milk to which has 
been added fat or oil other than milk 
fat so that the resulting product is in 
imitation or semblance of milk, cream, 
or skim milk. Mo.St.Ann. §§ 12408- 
12415, pp. 404-406.—State v. Hersh- 
, man, 143 S.W.2d 1025, followed in 
State v. Gilden, 143 S.W.2d 1027. 

; A product which does not come with- 

in definition of filled milk in “filled 

milk” statutes can be lawfully sold in 

the state. Mo.St.Ann. §§ 12408-12415, 

pp. 404-406.—State vy. Hershman, 143 S. 

W.2d 1025, followed in State v. Gilden, 

143 S.W.2d 1027. 

Mo. Under section of the “filled 
milk” statutes defining filled milk, skim 
milk to which has been added fat or 
oil other than milk fat can be sold, 
provided that resulting product is not 
in imitation or semblance of milk, 

! eream, or skim milk, and milk to which 
‘ fat or oil is added and which is in imi- 
tation or semblance of milk, cream, or 

skim milk, can be sold under certain 

conditions. Mo.St.Ann. § 12409, p. 404. 

> —State ex rel. McKittrick v. Carolene 
B Products Co., 144 S.W.2d 153. 
a Under sections of “filled milk” statutes 
uy making it unlawful to manufacture, 
$ sell, or exchange, or have in possession 
with intent to sell or exchange, milk 
and certain other products to which 
has been added any fat or oil other 
than milk fat, and defining “filled 
milk”, Legislature sought to prohibit 
sale, manufacture or exchange of milk, 
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or skim milk, blended with fat or oil 
other than milk fat when resulting 
product is in imitation or semblance 


of milk, and such sections are not in 


irreconcilable conflict. Mo.St.Ann. §§ 
12408, 12409, p. 404.—State ex rel. Mc- 
Kittrick v. Carolene Products Co., 144 
S.W.2d 153. ye 

Under statutes dealing with milk to 
which has been added fat or oil other 
than milk fat, the intent of Legislature 
was to prohibit sale of filled milk, and 
“filled milk” is only that milk to which 
has been added fat or oil other than 
milk fat, so that resulting product is 
in imitation or semblance of milk, 
cream, or skim milk, and, if product 
does not come within statutory defini- 
tion of filled milk, it can be, lawfully 
sold in Missouri.. Mo.St.Ann. §§ 12407- 
124138, pp. 403-406.—State ex rel. Mc- 
Kittrick v. Carolene Products Co., 144 
S.W.2d 153. 

Where products sold by a Michigan 
corporation in Missouri were com- 
pounds made from skimmed milk, pure, 
refined bland cocoanut oil, and pure, 
natural concentrates of vitamins A and 
D, and products were wholesome and 
beneficial food products and were not 
manufactured or sold as an imitation or 
semblance of milk, cream, or skim 
milk in any of their forms, but for 
sole purpose of creating a unique food 
compound, the products did not con- 
stitute “filled milk” within meaning of 
“filled milk’’ statutes, and hence sale 
of such products in Missouri was not 
prohibited by statute. Mo.St.Ann. §§ 
12407-12413, pp. 403-406.—State ex rel. 
McKittrick v. Carolene Products Co., 
144 S.W.2d 158. 


§ 24 

D.C.Ul. The word “standard’’, not 
being defined in ordinance of city of 
Chicago requiring that milk and milk 
products, when sold in quantities of 
Jess than one gallon, be delivered in 
“standard milk bottles,’ must be con- 
strued with reference to what articles 
are accepted in the milk industry as 
correct and proper containers.—Field- 
crest Dairies v. City of Chicago, 35 F. 
Supp. 451. 

In construing word ‘standard,’ as 
used in ordinance of city of Chicago re- 
quiring that milk and milk products, 
when sold in quantities of less than 
one gallon, be delivered in “standard 
milk bottles,’? District Court could con- 
sider what was recognized as a “‘stand- 
ard milk bottle’ in the milk industry, 
by boards of health, by state statutes, 
and by the United States Public Health 
Service, and court was not confined to 
any local construction which might be 
given by local board of health in con- 
struing its own ordinance.—Fieldcrest 
pate vy. City of Chicago, 35 F.Supp. 
451. 

Pa.Quar.Sess. The Act of May 14, 
1925, P.L. 730, as amended by the Acts 
of May 6, 1927, P.L. 851, and June 25, 
1937, P.L. 2140, 31 P.S. § 761 et seq., 
regulating the manufacture, bottling, 
and sale of carbonated and still bever- 
ages, is a penal statute and is therefore 
to be. strictly construed.—Common- 
wealth vy. Crist, 39 D. & C. 325, 54 York 


61. : 

Section 8 of the Act of May 14, 1925, 
P.L. 730, as amended, 31 P.S. § 768, 
providing that every bottle filled with 
carbonated beverages or still drinks 
shall be distinctly marked, labeled, or 
capped so as to show the ‘rue name of 
the drinks contained therein, and the 
name and address of the manufacturer 
or bottler, coupled with section 20(a) 
of the act, 31 P.S. § 780, making a 
violation of its provisions an offense, 
does not make it an offense for a deal- 
er to sell or possess a bottle not marked 
as required by section 8, it being the 
apparent intention of the legislature to 
impose the duty of labeling upon the 
manufacturer.—Commonwealth y, Crist, 
39 D. & C: 325,.54 York. 61. 

§ 25 

N.Y. Formerly, dealing in unwhole- 
some food was treated to a large ex- 
tent like other crimes, and proof of 
guilty knowledge was essential to a 
conviction, but now the violation of 
food laws is not excused by lack of 
guilty intent or mere good faith on 


eV. 


art of violator eopk as 
re 286 N.Y. 64, 


Co., 35 N.B.2d 
versing 25 


A wholesale food dealer, possessing 
unwholesome poultry in cooler, but in- 
specting all poultry three times before 
offering it for sale, and destroying any 
poultry found unwholesome on inspec- 
tion, was guilty of violating New York 
City ordinance providing that no fowl 
not wholesome or safe for human food 
shall be kept, offered for sale or sold 
in such city, where dealer’s method 
of inspection would not necessarily 
have revealed unhealthy condition of 
poultry.—People v. Swift & Co., 35 N. 
H.2d 652, 286 N.Y. 64, reversing 25 
N.Y.S.2d 512, 261 Apv.Div. 299. 

Pa.Com.Pl. Where, in order to avoid 
bookkeeping expenses, a milk dealer 
agrees to pay producers a price in 
excess of that paid by competitors 
and required by the Milk Control Com- 
mission, and fails to keep books with 
the detail required by the commission, 
and the producers give the dealer an 
assignment of all their claims against 
him and a receipt for everything he 
owes them, while such receipts and 
assignments would not be a defense 
to an action by the producers had 
there in fact been an underpayment, 
they do estop the Milk Control Com- 
mission from requiring the dealer to 
pay to it for the benefit of the pro- 
ducers, who have disclaimed all inter- 
est therein, the sum computed by it 
from the incomplete records to be the 
greatest which the dealer could pos- 
sibly owe to producers.—Milk Control 
Gotunission v. Paulishak, 40 D. &C. 


§ 2 

Mass. That seller did not make 
known to buyer the unwholesome con- 
dition of food sold is an essential ele- 
ment of the statutory crime of selling 
unwholesome_ food. G.L.(Ter.Ed.)  ¢. 
94, § 150.—Mellace v. John P. Squire 
Co., 29 N.H.2d 26. 


§ 29 

S.C. Under statute making it unlaw- 
ful for any person to manufacture or 
sell any article of food containing any 
deleterious ingredient which may ren- 
der the food injurious to health, nei- 
ther knowledge of the contamination 
nor negligence in fact ig a material 
element of offense. Code 1932, § 1452. 
—Hobbs v. Carolina Coca-Cola Bottling 
Co., 10 S.H.2d 25, 194 S.C. 543. 


§ 30 

_ D.C.1N. Milk company’s single serv- 
ice paper container, which was a pris- 
matic box about 61% inches high and 
4% inches wide with a gable top, was 
a “milk bottle’ within meaning of 
ordinance of city of Chicago requiring 
that milk and milk products, when sold 
in quantities of less than one gallon, 
be delivered in standard milk bottles, 
there being no requirement either in 
common speech, or by dictionary defini- 
tions, that_a “bottle” should be made 
of glass.—Fieldcrest Dairies v. City of 
Chicago, 35 F.Supp. 451. 


Milk company’s single service paper 
container, which was a prismatic box 
about 6% inches high and 414 inches 
wide with a gable top, was a “standard 
milk bottle,” within meaning of ordi- 
nance of city of Chicago requiring that 
milk and milk products, when sold in 
quantities of less than one _ gallon, 
should be delivered in “standard milk 
bottles.”’ Smith-Hurd Stats., ¢. 561%, § 
129.—TVieldcrest Dairies vy. City of Chi- 
cago, 35 F.Supp. 451. 

Kan. The sale for food purposes of 
impure or unwholesome milk, or han- 
dling of milk in unsanitary places, or 
exposing of milk to flies or other con- 
taminating influences, is unlawful un- 
der specific statutory provisions, re- 
gardless of administrative regulations 
relating thereto. Gen.St.1935, 65-101, 
65-154, 65-155, 65-601 to 65-614, 65-625, 
65-626, 65-701 to 65-708, 65-715, 65-716, 
75-1401; _Gen.St.Supp.1939, 65-707.— 
State v. Reynolds, 107 P.2d 728, 152 
Kan. 762. 

N.Y. A _ seller of food sells un- 
healthy food at his peril—People vy. 
Swift & Co., 35 N.H.2d 652, 286 N.Y. 


652, (aXe yn Fes, 
N.Y.S.2d 512, 261 App.Div. 
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and. 


examination of 
of butter, if the taking 
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: a punishment of food d 
_~—~—s gation to beware is 
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ealer, and obli- 
on seller rather 
than buyer, and lack of proof of guilty 
intent of seller does not satisfy such 

obligation.—People yv. Swift & Co., 35 
N.E.2d 652, 286 N.Y. 64, reversing 25 
N.Y.S.2d 512, 261 App.Div. 299. 

8.C. Under statute making it unlaw- 
ful for any person to manufacture or 
4 sell any article of food containing any 
i deleterious ingredient which may ren- 
. der the food injurious to health, nei- 
: ther knowledge of the contamination 
) nor negligence in fact is a material 
element of offense. Code 1932, § 1452. 
—Hobbs v. Carolina Coca-Cola Bottling 
: Co., 10 S.B.2d ee S.C, 543. 

§ 32 
N.Y.App.Div. Possession of. unwhole- 

: ~ some food, without intent to sell it, is 
‘ not violation of New York City ordi- 
nance providing that no fowl not 
wholesome or safe for human food 
shall be kept, offered for sale, or sold 


- in such city.—People v. Swift & Co., 

a 25 N.Y.S.2d 512, 261 App.Div. 299. 

. A wholesale food dealer, possessing 
unwholesome poultry in cooler, but in- 

\ specting all poultry three times before 


' offering it for sale and destroying any 
poultry found unwholesome on inspec- 
tion, was not guilty of violating New 
York City ordinance, providing that no 
fowl not wholesome or safe for human 

\ food shall be kept, offered for sale or 


y, : sold in\ such city, though poultry in 
cooler was intended eventually to be 
. sold.—People v. Swift & Co., 25 N.Y.S. 


a 2d 512, 261 App.Div. 299. 


g 
Pa.Com.Pl. A judgment entered . by 
ss an alderman against defendant for an 
_ alleged violation of the milk control 
act of April 28, 1937, P.L. 417, 31 P.S. 
§ 700j—101 et seq., was reversed and 
set aside, where an employee sold a 
: _ gallon of milk for less than the price 
‘f prescribed by the control board. 
Ee! principal may not be held criminally 
liable for the act of his agent unless he 
} - directs the criminal act.—Jackson Vv. 
Commonwealth, .88 P.L.J. 456. 
§ 64 
Mo. In prosecution based on alleged 
violation of “filled milk’ statutes, in- 
#1 formation was fatally defective for fail- 
ure to charge sale of a milk product 
“containing fat and oil other than milk 
fat, to wit, coconut oil and fish oil”, 
and that such product was “in imita- 
rs tion or semblance of milk, cream or 
' skim milk.” Mo.St.Ann. §§ 12408- 
12415, pp. 404-406.—State v. Hershman, 
143 S.W.2d 1025, followed in State v. 
Gilden, 143 S.W.2d 1027. 

In prosecution based on alleged viola- 
tion of “filled milk’ statutes, it is not 
necessary to charge in what way milk 
product in question was in semblance: 
or imitation of milk. Mo.St.Ann. §§ 
12408-12415, pp. 404-406.—State v. 

. Hershman, 143 S.W.2d 1925. followed 
in State v. Gilden, 143 S.W.2d 1027. 


ae") 


§ 70 

N.Y. Under New York City ordi- 
mance providing that no fowl, not 
wholesome or safe for human food 
shall be kept, offered for sale or sold 
in such city, and that mere possession 
of food shall prima facie be deemed to 
be held, kept, offered for sale or 
a sold as food, and that presence of food 
in any part of establishment shall be 
deemed prima facie evidence of use 
thereof for human food, conviction of 
wholesale food dealer for possession of 
a unwholesome poultry found in cooler 
must be upheld, unless presumption 
that presence of food in any part of 
establishment is prima facie evidence 
of use thereof for human food is over- 
come.—People v. Swift & Co., 35 N.B. 
, 2d 652, 286 N.Y. 64, reversing 25 N.Y. 

§.2d 512, 261 App.Div. 299. 


§ 80 
Ala.App. In proceedings for con- 
‘ demnation of renovated butter on 
ground that it was an adulterated food 
u as that term is used in the Agricul- 
¥ tural Code, circuit court was warrant- 
ed in entering an order for the taking 


on 
and the 


ination was necessary t 


tice between the parties. Agricultural 


Pounds of Packing Stock Butter, 199 
So. 739, 29 Ala.App. 607. 


90 

_ D.C.Pa. The ue of the Common- 
wealth of Pennsylvania was controlling 
in action for injuries Sustained by eat- 
ing frankfurters which allegedly con- 
tained particles of wire, and which 
were manufactured, sold, and consumed 
in Pennsylvania.—Newcomb v. Armour 
& Co., 39 F.Supp. 716. ; 

Manufacturer of food for human con- 
sumption owed high degree of care to 
see that food was free from foreign 
or deleterious substances that might 
injuriously affect the user and the duty 
was owed by the manufacturer to mem- 
ber of the public injured by eating 
the food.—Newcomb y. Armour & Co., 
39 F.Supp. 716. 

Manufacturer of meat product owed 
to consumer the duty of reasonable in- 
spection of the product before placing 
it on the market for consumption.— 
Newcomb v. Armour & Co., 39 F.Supp. 
716. 
Hvidence that frankfurters manufac- 
tured by manufacturer of meat prod- 
ucts were purchased by consumer, that 
a frankfurter eaten by consumer con- 
tained particle of wire, and that the 
frankfurters were in the exclusive con- 
trol of the manufacturer until they 
reached consumer, was sufficient to es- 
tablish negligence on part of the man- 
ufacturer so as to render it liable for 
injuries sustained by the consumer, and 
there was no necessity for showing the 
particular dereliction of the manufac- 
turer.—Newcomb y. Armour & Co., 39 
.Supp. 716. f 

In an action for injuries sustained 
by consuming food intended for hu- 
man consumption, the test of whether 
the evidence is sufficient to support 
verdict for the consumer is whether 
the circumstances are such as would 
satisfy a reasonable and well-balanced 
mind that the accident resulted from 
the manufacturer’s negligence.—New- 
comb vy. Armour & Co., 39 F.Supp. 716. 

A manufacturer of food intended for 
human consumption must use all rea- 
sonably scientific and up-to-date meth- 
ods to obviate the presence of any in- 
jurious substance, but, even where such 
methods are employed and such sub- 
stances get into the product, whose 
presence there might possibly be due 
to carelessness somewhere along the 
line, the manufacturer is responsible to 
a member of the public injured there- 
by.—Newcomb y. Armour & Co., 39 F. 
Supp. 716. 


Evidence established that frankfurter 
which was eaten by consumer con- 
tained wire which penetrated into the 
consumer’s gum causing infection 
which required extraction of the con- 
sumer’s teeth, and sustained judgment 
against manufacturer of the frankfurt- 
er for the injuries of the consumer.— 
Pee couth v. Armour & Co., 39 F.Supp. 


Ga.App. A store owner’s agent, sell- 
ing beverage containing foreign sub- 
stance to customer, is not lable to 
such customer for resulting injuries, 
unless agent, by reason of his agency, 
owed customer duty to exercise degree 
of diligence exacted of agent under al- 
legations of petition in customer’s ac- 
tion for damages or agent’s relations 
with owner were such that he owed 
owner duty to perform duties exacted 
under such allegations.—Crosby v. Cal- 
away, 16 S.H.2d 155. 

The statute providing that person 
knowingly or carelessly selling un- 
wholesome provisions to one without 
knowledge of defect shall be liable in 
damages for resulting injury to pur- 
chaser or his family does not apply 
to clerks or agents not shown to have 
undertaken to perform duty of inspec- 
tion required of distributors or retail- 
ers, but is applicable only to princi- 
pals. Code, § 105-1101.—Crosby v. 
Calaway, 16 S.H.2d 155. 

Under allegations of petition that de- 


the exam-_ 
o ascertain the petitioner at dealer’s store a bot 
truth of the issue and to promote jus- beverage containing a dead spid 


Code, §§ 39, 217 et seq.—State v. 2147 © 


ARC iy 
Mina? delle ered 
a 


sale was in_law that of dealer, 
employee. Code, § 4-304. rosb; 
Calaway, 16 S.H.2d 155. Mh ae 
In action against store owner and | 
agent for injuries to one drinking co 
taminated beverage sold to him b 


substance in beverage otherwise th 
by inspection before light, that appea 
ance of bottle containing beverage was 
out of ordinary so as to put agent on | 
notice of defect, or that agent was 
store owner’s alter ego by contract i 
otherwise, showed no wrongful act of 
agent as required to render him liable | # 
to plaintiff. Code, § 4-409.—Crosby vy. 
Calaway, 16 S.E.2d 155. } part hy) 
In action against store owner and hi ey 
agent for injuries to one drinking -con- 
taminated beverage sold to him by sue 
agent, allegation that agent was co 
manager of store with another was i . 
sufficient as against demurrer for lack _ 
of particularity, in absence of allega- 
tion of such agent’s and other mana- 
ger’s duties, particulars in which i 
was joint manager, or any details as to 
his duties.—Crosby vy. Calaway, 16 S. 
2a 155. etry 
A retail store agent or clerk, mer 
ly passing out articles of food sold 
and receiving price for principal, is not 
liable for defects therein, unless he has 


He 


sumes legal responsibility of retailers 
and distributors of food, or owes som 
particular duty to purchaser.—Crosb. 
v. Calaway, 16 8.H.2d 155. | ¢ 

*La.App. In action for dama 
caused by drinking beverage from bot- — 
tle containing particles of glass, ev mae 
dence sustained denial of recovery r 
want of testimony that particles of 
glass were in the bottle prior to being 
opened.—Gunter v. Alexandria C 
Cola Bottling Co., 197 So. 159. 

In action for damages caused 
drinking beverage from bottle. contai 
ing particles of glass, where proof a 
duced by plaintiffs did not make o 
a prima facie case, recovery could no 
be based on “res ipsa loquitur’ do 
trine—Gunter v, Alexandria Coca Cola 
Bottling Co., 197° So, 159. 

La.App. In action to recover d 
ages for illness caused by drinkin 
bottled beverage containing deca 
parts of spider or other deleterious f 
eign substance, plaintiff, to invoke “res 
ipsa .loquitur’ doctrine and _ recover, 
must prove, with legal and reasonable 
certainty, that bottle contained parts 
of disintegrated spider or other foreign 
substance when she drank therefrom, 
that foreign substance did not get in 
bottle after it left defendant’s manu 
facturing plant, and that plaintiff drank 
or swallowed some of such substance — 
and was made sick thereby.—Jenkins 
v. Bogalusa Coca Cola Bottling Co. 
1 So.2d 426. ee 

In action to recover damages for ill- — 
ness caused by drinking beverage con- 
taining decayed parts of spider or oth- 
er deleterious foreign substance, evi- — 
dence held insufficient to show that 
plaintiff drank or swallowed anything 
which caused her to become ill from — 
bottle containing beverage, so as to bar 
recovery under “res ipsa logquitur” doe- 
trine.—Jenkins v. Bogalusa Coca Cola 
Bottling Co., 1 So.2d 426. 


A manufacturer and dispenser of 
foods and drinks is practically an “in- 
surer’”’ of wholesomeness thereof, and 
as he has burden, under res ipsa lo- 
quitur doctrine, to prove that no in- 
jurious ingredients entered into such 
foods and drinks during manufacturing 
process, facts necessary to establish 
his responsibility for presence of de- 
leterious substance in food or drink, 
by consumption of which another was 


made ill, should be_ proved by. clear 
and convincing evidence.—Jenkins Vv. 
Bogalusa Coca Cola Bottling Co. 1 


So.2d 426. . 
N.Y.Sup. Violation of Agriculture 
and Markets Law relating to sale of 
adulterated food is “negligence per 
se’. Agriculture and Markets Law, §§ 


§ 90 


199-a, 200.—Catalanello v. Cudahy 

Packing Co., 27 N.Y¥.S.2d 637. 
5 If damages resulting from sale of 
. adulterated food are caused solely by 
common law negligence of the manu- 
facturer, the retailer is not liable there- 
for, Agriculture and Markets Law, §§ 
199-a, 200.—Catalanello v. Cudahy 
Packing Co., 27 N.Y.S.2d 637. 

Where ‘evidence established that pack- 
er sold to retailer and retailer sold to 
customer a processed pork product 
which was prepared for consumption 
without further processing or cooking 
and which contained trichinae spiralis, 
because process was not properly ap- 
plied, the packer was guilty of com- 
 mon-law negligence in not properly ap- 

ry plying the process, and packer and re- 
_ tailer were guilty of a breach of “im- 

plied warranty” of merchantable qual- 
ity of the product and of violation of 
- provisions of Agriculture and Markets 


tracting of trichinosis and the packer 
-—s was liable over to the retailer. Agricul- 
ture and Markets Law, §§ 199-a, 200; 
Personal Property Law, § 96.—Catala- 
nello v. Cudahy Packing Co., 27 N.Y.S. 
2d 637. 
_ N.Y.Mun.Ct. A retailer is responsible 
to a consumer who purchases food 
from retailer for injuries sustained by 
consumer as result of a deleterious or 
foreign substance contained in such 
_ food.—O’Hare v. Petersen, 21 N.Y.S.2d 
487, 174 Misc. 481. 
i Struvite crystals of size of a pes 
which developed in jar of wet shrimp. 
after packing, were a “‘deleterious sub- 
stance’ rendering shrimp “unfit for 
human consumption” and giving rise 
to a cause of action by purchaser 
against retailer for injuries received 
- while eating shrimp. Personal Prop- 
erty Law, § 96.—O’Hare v. Petersen, 21 
 =N.Y.S.2d 487, 174 Misc. 481. 
-. Ohio. Where spoiled meat was sold 
to husband in violation of statute, and 
wife without being guilty of contribu- 
tory negligence ate the meat and sus- 
tained injuries, a cause of action arose 
in favor of the wife against the seller 
of the meat. Gen.Code, § 12760.—Rub- 
bo vy. Hughes Provision Co., 34 N.B.2d 
202, 138 Ohio St. 178, affirming 36 N.H. 
 - 2d 144, 67 Ohio App. 123. 
The violation of the statute provid- 
ing that whoever sells, offers for sale, 
or has in his possession with intent to 
sell, diseased, corrupted, adulterated, or 
unwholesome provisions, without mak- 
ing the condition thereof known to the 
buyer, shall be fined not more than 
$50 or imprisoned 20 days, or both, 
eonstitutes “negligence per se’’, and is 
the basis for recovery of damages by 
- one suffering injury proximately result- 
ing from a violation. of the statute, if 
injured person is free from contribu- 
tory negligence. Gen.Code, § 12760.— 
‘Rubbo v. Hughes Provision Co., 34 N. 
H.2d 202, 138 Ohio St. 178, affirming 
36 N.H.2d 144, 67 Ohio App. 128. 

Ohio App. Where spoiled rabbit 
meat was sold to husband in violation 
of statute and wife contracted tulare- 

=f mia as a result of dressing the rabbits, 
3 wife could maintain an action for dam- 
5 ages against proprietor of provision 
ert market at which rabbits were pur- 
is chased from a third person, whom pro- 
prietor, under the circumstances, was 
estopped from denying was its agent. 
; Gen.Code, 12760.—Rubbo y. Hughes 
; Provision Co., 36 N.H.2d 144, 67 Ohio 
a App. 123, affirmed 34 N.H.2d 202, 138 
Ohio St. 178. 

“4 Where wife contracted tularemia 
a 

; 


while dressing rabbits purchased by 
husband, under statute providing for 
punishment of one who sells, offers for 
i sale or has in possession with intent 
to sell diseased, corrupted, adulterated 
or unwholesome provisions without 
making the condition thereof known to 
the buyer, knowledge by the seller of 
unwholesome condition of rabbits was 
not a condition precedent to wite’s 
right of action against seller for dam- 
ages. Gen.Code, § 12760.—Rubbo yv. 
Hughes Provision Co., 36 N.H.2d 144, 


FOOD 
67 Ohio App. 128, affirmed 84 N.BH.2d 
202, 188 Ohio St. 178. 

In action against proprietor of pro- 
vision market, at which allegedly 
spoiled rabbit meat was purchased 
from individual dealer to whom pro- 
prietor had leased counter for damages 
on account of tularemia contracted by 
purchaser’s wife while dressing rabbits, 
court properly charged provisions of 
statute prescribing punishment for 
whoever sells, offers for sale or has 
in possession with intent to sell dis- 
eased, corrupted, adulterated or un- 
wholesome provisions without making 
the condition thereof known to the 
buyer, since such statute was applica- 
ble to the issues. Gen.Code, § 12760. 
—Rubbo v. Hughes Provision Co., 36 
N.H.2d 144, 67 Ohio App. 123, affirmed 
34 N.H.2d 202, 138 Ohio St. 178. 

The violation of statute, providing 
that whoever sells, offers for sale or 
has in his possession with intent to 
seli diseased, corrupted, adulterated or 
unwholesome provisions without mak- 
ing the condition thereof known to the 
buyer shall be fined not more than $50 
or imprisoned 20 days or both, con; 
stitutes ‘negligence per se’, and may 
be the basis for recovery of damages 
by one suffering injury proximately 
resulting from a violation of such stat- 
ute, if injured person is free from con- 
tributory negligence. Gen.Code, § 
12760.—Rubbo y. Hughes Provision Co., 
36 N.H.2d 144, 67 Ohio App. 123, af- 
firmed 34 N.H.2d 202, 188 Ohio St. 178. 

Pa.Com.Pl. Husband and wife plain- 
tiffs sued for injuries to wife caused by 
deleterious substance in food served to 
her. Wife plaintiff’s physician testified 
that her injury was wholly psychic. 
Held: That there could be no recovery 
as suffering of a purely hysterical na- 
ture is not in itself a foundation of le- 
gal liability—Martin vy. Walgreen Co., 
4 Fay.L.J. 10. 

S.c. If a manufacturer of a food 
product disobeys the prohibition or 
neglects to perform the duty imposed 
by a pure food statute, negligence is 
implied from such violation, and he is 
liable for injuries resulting from the 
unwholesomeness of such food product 
regardless of his knowledge of its un- 
wholesomeness. Code 1932, § 1452.— 
Hobbs v. Carolina Coca-Cola Bottling 
Co., 10 S.H.2d 25, 194 S.c. 548. 

The fact that the violation of a pure 

food statute constitutes negligence per 
se and hence is sufficient to require 
submission of question of negligence to 
jury does not preclude plaintiff from 
also introducing other evidence of neg- 
ligence. Code 1932, § 1452.—Hobbs v. 
Carolina Coca-Cola Bottling Co., 10 S. 
H.2d 25,194 S.C. 543. 
_ In action for illness allegedly result- 
ing from drinking bottled beverage 
containing deleterious substances, 
where it could be inferred from evi- 
dence that bottled beverage contained 
at time of sale and delivery filthy, 
decomposed, or putrid peanuts, and 
that, as a result of drinking the bev- 
erage, plaintiff was immediately made 
extremely sick, and there was no sug- 
gestion that peanuts were placed in 
bottle subsequent to sale of beverage 
to plaintiff, evidence of violation of 
the pure food statute, or tending to 
show that substance in beverage was 
deleterious, was sufficient for jury. 
Code 1932, § 1452.—Hobbs v. Carolina 
Coca-Cola .Bottling Co., 10 S.H.2d 25, 
194 S.C. 543 

S.C. In action by purchaser at re- 
tail of bottled drink against manufac- 
turer, whether drink contained a cock- 
roach as alleged by plaintiff was for 
jury. Code 1932, § 1452.—Caines v. 
Marion Coca Cola Bottling Co., 14 S.H. 
20:10, 196 S:C. 502. 

Wash. Where articles of food are 
sold for domestic use and immediate 
consumption, the law implies a war- 
ranty that articles are sound, whole- 
some, and fit to be consumed, and if 
consumer is made sick through con- 
sumption of food, he hag a right of 
action against the vendors thereof, ei- 
ther for breach of implied warranty 
or for negligence, and in such action 
Lhe is unnecessary either to allege or 
prove scienter, and consumer’s right of 
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recovery is not limited to an action 
against his own immediate vendor, but 
reaches retailer, wholesaler, producer, 
and all others who participate in sale 
and distribution of deleterious articles. 

—Nelson v. West Coast Dairy Co., 105 

P.2d 76, 130 A.L.R. 606. 

In consumer’s action against oper- 
ators of dairy farm, a dairy company 
to which operators sold milk, and in- 
dividual who conducted milk route 
selling milk purchased from dairy com- 
pany, for damages sustained from 
undulant fever contracted by consumer 
while drinking milk produced and mar- 
keted by defendants, dismissal of ac- 
tion as to operators of farm did not 
require dismissal as to other defend- 
ants, where dismissal was on ground 
that consumer failed to sustain bur- 
den of proving that fever was con- 
tracted through milk produced by op- 
erators because proofs showed that 
milk obtained by remaining defend- 
ants from a third party was also in- 
fected.—Nelson yv. West Coast Dairy 
Co., 105 P.2d 76, 130 A.L.R. 606. 

In consumer’s action against oper- 
ators of dairy farm, a dairy to which 
operators sold milk, and individual 
who conducted milk route selling milk 
purchased from dairy company for 
damages sustained from undulant fever 
contracted by consumer while drinking 
milk produced and marketed by de- 
fendants, evidence warranted finding 
that most probable cause of consumer’s 
illness was his consumption of infected 
raw milk furnished by dairy company. 
—Nelson vy. West Coast Dairy Co., 105 
P.2d 76, 130 A.L.R. 606. 

§ 91 

Miss. A person, who became ill 
when he ate fruit from a can which 
contained decomposed and decayed 
animal matter, could not maintain an 
action against wholesale distributor of 
canned goods where label on can show- 
ed that it was put out by wholesaler 
not as its own product but as a prod- 
uct prepared for and put out by a dif- 
ferent corporation which was not join- 
ed in the action.—Hlmore v. Grenada 
Grocery Co., 197 roe et 


S.C. Government inspection of pre- 
pared meat does not obviate necessity 
for exercise of due care by processor.— 
Boylston v. Armour & Co., 12 S.H.2a 
34, 196 S.C. 1. 

Negligence in processing meat caus- 
ing illness of consumer may be estab- 
lished by circumstantial as well as by 
direct evidence.—Boylston vy. Armour & 
Co., 12 S.H.2d 34, 196 S.C. 1. 

_ Violation of the state pure food law 
is “negligence per se.” Code 1932, § 
1452.— Boylston v. Armour & Co., 1 
S.E.2d 34, 196 8.C. 1. 

§ 93 

N.Y.City Ct. A sealed container of 
food not intended to be opened, except 
by ultimate consumer, carries duty on 
part of canner that contents are fit for 
human consumption.—Singer v. Zabelin, 
24 N.Y.S.2d 962. 

Where salmon was canned and sealed 
in state of Washington, pussing 
through mesne hands by sale and final- 
ly reaching home of plaintiffs in New 
York City, where it wag first opened 
and used and caused illness, rule of 
knowledge possessed only by canner or 
producer was apparent and should be 
See a va v. Zabelin, 24 N.Y.S. 


8.C. In action by cafe patron 
against Illinois packing company for 
damage from eating allegedly impure 
ham, complaint, charging that patron 
partook of ham bearing label of com- 
pany, that company warranted the 
product to be a superior food for hu- 
man consumption, but that it was in 
fact impure and contained deleterious 
matter which caused patron to become 
ill and that company in preparing, 
producing, packing, and offering the 
ham for sale was negligent, reckless, 
willful, and wanton, contained a suffi- 
cient general charge of negligence, of 
which general denial of answer made 
an issue submissible to the jury under 
proper instructions.—Boylston y. Ar- 
mour & Co., 12 $.H.2d 34, 196 S.C. 1. 

S.D. Generally, a manufacturer, 
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" thereof, ugh purchased 
or middleman.—White- 


There is no warranty rendering man- 
ufacturer, packer or bottler of foods 
or beverages liable to subpurchaser 
thereof for injury caused by their un- 
wholesomeness or unfitness, in absence 
of representation to public in adver- 
tisements, labels, or other similar 
forms, but such liability is based on 
negligence.—Whitethorn vy. Nash-Finch 
Co., 293, N.W. 859. 
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Iowa. Restaurateur and manager 
were not liable for guest’s death re- 
sulting from infection in wall of eso- 
phagus due to either a piece of pork 
bone thereof served guest 
without teeth, either natural or artifi- 
cial, where there was no evidence that 
pork chop contained any foreign sub- 
stances, since a sliver of bone is not 
a “foreign substance” to a pork chop. 
—Brown v. Nebiker, 296 N.W. 366. 

One who eats pork chop or spareribs 
and sauerkraut or the type of meat 
that bones are natural to ought to 
anticipate and be on his guard against 
the presence of bones which he knows 
will be there.—Brown y. Nebiker, 296 
N.AWV,. 366. 

S.C. In action by cafe patron 
against Illinois packing company for 
damage from eating allegedly impure 
ham, testimony that products of vari- 
ous related plants were shipped back 
and forth among them, and evidence 
that tag of Illinois company was at- 
tached to ham in question, warranted 
finding that such ham was that of de- 
fendant packing company.—Boylston vy. 
Armour & Co.. 12 §.H.2d 34, 196 S.C. 1. 

In action by cafe patron against 
Illinois packing company for damage 
from eating allegedly impure ham, 
evidence warranted submission of case 
to jury upon common law negligence. 
—Boylston y. Armour & Co., 12 §.H.2d 
34, 196 S.C. 1. 

§ 101 


S.D. In action for damages, suf- 
fered by reason of eating poisoned 
candy, the complaint, alleging that de- 
fendant corporation packed candy and 
that strychnine which caused damage 
was found in box wherein candy was 
packed, stated cause of action in negli- 


gence against such corporation.— 
Whitethorn v. Nash-Finch Co., 293 N. 
W. 859. 
8 103 
Ga.App. In suit against bottling 


company, evidence sustained verdict for 
plaintiff for injuries to mouth, throat 
stomach, and intestines as result o 
drinking soft drink which contained 
small broken pieces of glass.—Atlanta 
Coca-Cola Bottling Co. v. Childers, 11 
S.E.2d 831, 63 Ga.App. 665. 

Ga.App. In action against bottling 
company and dealer for injuries sus- 
tained by customer in drinking bev- 
erage containing broken glass, doctrine 
of “res ipsa loquitur”’ applied to com- 
pany, where evidence showed that bottle 
was not opened from time it left com- 
pany’s plant to time that it was opened 
by dealer and delivered to customer, 
and jury was authorized to find that 
glass got into bottle as _ result of 
some one’s negligence.—Albany Coca 
Cola Bottling Co. v. Shiver, 12 S.B.2d 
114, 63 Ga.App. 755. 

Where evidence in action against 
bottling company and retailer for inju- 
ries to customer who drank beverage 
containing glass, authorized finding 
that customer in exercise of ordinary 
care could have discovered the glass, 
failure to give in charge a written re- 
quest iimmety. made that such alleged 
negligence on part of customer would 
bar recovery was error, notwithstanding 
company did not plead such negligence 
as a defense.—Albany Coca Cola Bot- 
tling Co. v. Shiver, 12 8..2d 114, 63 
Ga.App. 755. [ L 

Ga.App. In action against bottling 
company and retail dealer for injuries 
to customer in swallowing broken 
glass contained in bottled beverage, 


gence.—Moree vy. Sh 
63 Ga.,App. 761. — re ‘ 

Where, in action against bottling 
company and retail dealer for injuries 
to customer who swallowed. broken 
gins in bottled beverage, evidence au- 
horized finding that customer could 
have avoided injury by exercise of or- 
dinary care, failure to give in charge 
a written request timely made that 
such negligence would bar recovery was 
error, notwithstanding dealer did not 
plead such negligence as a defense.— 
Moree v. Shiver, 12 S.H.2d 118, 63 Ga. 
App. 761. 

Mass. In consumers’ actions for in- 
juries allegedly sustained from eating 
unwholesome chickens which were sold 
by defendant to retail dealer, consum- 
ers were not required to exclude every 
other cause of their illness than the 
unwholesomeness of the chickens, but 
it was sufficient if they showed that to 
be the probable cause.—Mellace v. 
John P. Squire Co., 29 N.H.2d 26. 

In consumers’ actions for injuries 
allegedly sustained from eating un- 
wholesome chickens sold by defendant 
to retail dealer, medical testimony and 
evidence, that all nine plaintiffs who 
ate the chickens became ill and that 
children who ate none of the chickens 
were not ill, warranted finding that 
the unwholesomeness of the chickens 
was the probable cause of illness.— 
ene v. John P. Squire Co., 29 N.E. 


In consumers’ actions for injuries al- 
legedly sustained from eating unwhole- 
some chickens sold by defendant to 
retail dealer, the doctrine of ‘res ipsa 
loquitur’’ did not apply, and the mere 
fact that the chickens were unwhole- 
some when eaten would not justify a 
finding that defendant was negligent. 
—Mellace v. John P. Squire Co., 29 N.E. 
2d 26. 

In consumers’ actions for injuries al- 
legedly sustained from eating unwhole- 
some chickens sold by defendant to 
retail dealer, a violation by defendant 
of penal statute prohibiting sale of 
unwholesome food without making its 
condition known to buyer would be 
evidence of defendant’s negligence. G. 
L.(Ter.Ed.) ¢c. 94, § 150.—Mellace v. 
John P. Squire Co., 29 N.EH.2d 26. 

In_ consumers’ actions for injuries al- 
legedly sustained from eating un- 


wholesome chickens sold by defendant ~ 


to retail dealer, consumers had burden 
of proving that defendant did not 
make known to retailer the condition 
of the chickens in violation of penal 
statute relating to sale of unwholesome 
food, as evidence of defendant’s negli- 
gence, G.L.(Ter.Ed.) c. 94, § 150.— 
ae vy. John P. Squire Co., 29 N.B 

In consumers’ actions for injuries al- 
legedly sustained from eating unwhole- 
some chickens sold by defendant to 
retail dealer, evidence that chickens 
bore defendant’s label and were part 
of box of chickens purchased from de- 
fendant by retail dealer, but which 
showed no specific negligent act or 
omission by defendant, would not war- 
rant a finding that defendant did not 
make known to retailer the condition 
of the chickens in violation of penal 
statute relating to sale of unwhole- 
some food, and established no negli- 
gence warranting recovery. G.L.(Ter. 
Ed.) ¢c. 94, § 150.—Mellace v. John P. 
Squire Co., 29 N.H.2d 26. 


Mass. In action for damages from 
eating contaminated pork sausage, 
plaintiffs were bound to show that un- 
wholesome food sold by defendant was 
probable cause of their illnesses, but 
were not bound to exclude every other 

ossible cause.—F lynn v. Growers Out- 
et, 30 N.B.2d 250. 

In action for damages from eating 
contaminated pork sausage, absence of 
medical testimony that plaintiffs’ ill- 
nesses were caused by eating the saus- 
age would not prevent findings for 
plaintiffs—Flynn v. Growers Outlet, 30 
N.H.2d 250. 

Inference was warranted that sausage 


meat allegedly causing 
same condition as to a 


- pancakes 


250. ates 
In action for damages from eat g 
legedly contaminated pork sausage, 
dence sustained finding that cause 
plaintiffs’ illnesses was unwholes« 
sausage meat purchased from de 
ant.—Flynn v. Growers Outlet, 30 ! 
2d 250. Z aH 

In action for damages from eatin 
contaminated pork sausage, plainti: 
were not bound to exclude every | 
sible cause for their illnesses ex 
that of negligence of the defendant 
were required to show only a gre 
likelihood that it came from an a 
negligence for which defendant wa 
sponsible than from a cause for 
defendant was not. G.L.(Ter.Ed. 
§ 150.—Flyun vy. Growers Outle 
H.2d 250. wi bived 

Violation of statute requiring pu 
ment of one who sells tainted 
cept when it is packed in such c 
er that upon reasonable inspectio 
dition of contents cannot be ascertz > 
is some evidence of negligence on which 
recovery of damages can be based. 
L.(Ter.Ed.) ¢. 94, § 150.—Flyn 
Growers Outlet, 30 N.H.2d 25 

Miss. Where consumer’s _ : 
justified conclusion that when 
capped at cafe the cap and conten 
bottle of beverage were in same 
dition as when bottle was delivered 
to cafe by bottling company, if | 
was animal matter in bottle, jury v 
der maxim “res ipsa loquitur’”’ { 
warranted in believing that ee 
matter got into bottle through i= 
gence of company’s employees é 
Cola Bottling Works of Columbus 1 
Petty, 200 So. 128. eo eae ¢: 

In consumer’s action against b 
company for sickness allegedly cat | 
by animal matter being in a bottle o 
beverage which consumer bought from 
cafe, liability of company was for jury 
where evidence warranted jury in 
ferring that animal matter woul 
have been in bottle if company 
exercised due care in bottling 
Coca Cola Bottling Works of C 
bus v. Petty, 200 So. 128. ; 

N.Y.App.Div. In action by wife 
pain and suffering caused by ea 
made from pancake 
manufactured and sold by man 
turer to retailer in sealed hadi 
under brand name, and by husb 
for loss of services and medical — 
penses, evidence established mam 
turer’s negligence. Agricultural 
Markets Law, §§ 199-a, 200.—M 
vy. France Milling Co., 26 LY Sadly 

Where can of sal 


261 App.Div. 991. 
N.Y.City Ct. 

reached ultimate consumer in same. = 
dition as put out by manufacturer d 
it was shown that injury resulted fron 
use of contents, a prima facie case w 
made against manufacturer.—Singer 
Zabelin, 24 N.Y.S.2d 962. 


~ 


pie ae 


in unbroken condition and evidence re-— 
garding care used at cannery seemed © 
to lack probative force, plaintiffs, fa- 


drug store owner was negligent so as 
to entitle purchaser, who sustained in- 
jury by reason of glass contained in 
barbecued beef sandwich purchased at 
drug store, to recover damages.—Wil- 
Shee v. Elson, 10 8.H.2d 668, 218 N.C. 2 

Pa.Com.Pl. Where plaintiff, injured 
by glass in ice cream scooped by dip- 
per from a bulk container, showed by 
her testimony that it was probable and 
possible that the glass may have been 
dropped into the ice cream either at 
the store where purchased or at the fac- eo 
tory where manufactured, her action — 
for damages against the manufacturer — 
was non-suited, for the reason that 


Tus See — rr WE ee ois. wa a’ 
x 

2. S108 

\ plaintiff did not meet the burden of 


> proof,—did not produce evidence such 
¥ as to satisfy a reasonable and well bal- 
: anced mind that the accident resulted 
from the negligence of the defendants.— 
Galda v. Maurer’s Dairy, 15 Northumb. 
a Ry. © 
S.C. In action by cafe patron 
against packing company for damage 
Me from eating impure ham, evidence that 
patron became ill after eating the ham, 
ih, that it was discolored and soft, that 
: all who ate it were similarly affected, 
and none who ate in cafe on same day 
but who did not eat the ham became 
ill, coupled with medical diagnosis of 
food poisoning, warranted jury’s in- 
ference of negligence in selection, proc- 
essing, handling, and inspection of the 
~meat.—Boylston v. Armour & Co., 12 S. 
/ H:2d 34, 196 S.C. 1. ly 
; The doctrine of “res ipsa loquitur” 
is not of force in the state of South 
Carolina as basis for fixing liability of 
meat processor for food poisoning.— 
Boylston v. Armour & Co., 12 S.H.2d 
34, 196 S.C. 1. " 
S.D. In consumer’s action against 
manufacturer or packer of food for 
injury caused by unwholesomeness or 
unfitness thereof, an inference of de- 
fendant’s negligence arises from mere 
~~ ~presence of impurities in food when 
they would not ordinarily appear with- 
-—s out’ defendant’s negligence.—W hitethorn 
_ ty. Nash-Finch Co., 293 N.W. 859. 
Tex.Civ.App. Evidence warranted de- 
nial of recovery from bread manufac- 
turer for illness sustained six hours 
after eating bread, on ground. that 
manufacturer was not negligent in 
manufacturing, inspecting or market- 
ing bread, and that bread was not un- 
fit for human consumption, and that 
; illness was not caused by bread.— 
-  Joynes v. Jones Fine Bread Co., 
Die Sw.2d) 1112, 
a Bread Co. 


See Arendale v. Canada 
[1941] Ltd. 2 Dom.L.R. 41 
§ 104 

Ga.App. Whether consumer who ate 
from jar of wafer-sliced dried beef 
prepared Dy defendant, the jar having 
previously been unopened, without first 
examining its contents was guilty of 
eontributory negligence precluding re- 
covery against manufacturer for al- 
leged negligence was for jury. Code 
1933, § 105-1101—Armour & Co. Vv. 
- Roberts, 12 S.H.2d 376, 63 Ga.App. 846. 

N.Y.App.Div. 
ufacturer of pancake flour and retailer 
by wife for pain and suffering caused 
by pancakes made from the flour and 
by husband for loss of services and 
medical expenses, where court instruct- 
ed jury that if wife asked for the par- 
ticular brand the jury might excul- 
pate the retailer, a verdict in favor 
of the retailer was not inconsistent 
with finding of negligence of manu- 

facturer.—Moreno vy. France_ Milling 
.Co., 26 N.Y.S.2d 400, 261 App.Div. 991. 
N.C. In action to recover damages 
from a bottler for injuries resulting 

from drinking a bottled beverage con- 
taining an oily looking substance, evi- 
dence presented jury question as to 
_ pbottler’s negligence—Woody v. Coca- 
- Cola Bottling Co. of Asheville, 10 S.E. 

e270. 706, 218 N.C. 217. 

N.C. In consumer’s action to recoy- 
er for injuries caused by piece of glass 
in bottle, evidence of bottler’s negli- 
gence was insufficient for jury.— 

_ Manning v. Harvey C. Hines Co., 10 
S.B.2d 727. 


mei 


FORCIBLE ENTRY AND DETAINER 
§ 2 

Or. Although commonly spoken of 

together, “forcible entry” and “detain- 

er” are separate and distinct wrongs. 

—Schroeder vy. Woody, 109 P.2d 597. 


§ 39 

Mo.App. The action for “unlawful 
7 detainer” is a special statutory action, 
summary in nature and in derogation 

of the common law, and must be pur- 

P sued strictly in accordance with the 
/ statutes. Mo.St.Ann. § 2447, p. 2503. 

—Rust v. Dames, 142 S.W.2d 797. 

7 Or. The statute creating a cause of 
action for forcible entry and detainer 
was intended to give a right of action 


In action against man- ~ 


where act complained of comes fairly 
within statutory definition of an un- 
lawful holding by force and to exclude 
the bringing of all other actions under 
the statute except where the entry was 
made forcibly. O.C.L.A. §§ 8-311 to 
8-313.—Schroeder v. Woody, 109 P.2d 


597. 
§ 40 

Cal.App. In a suit in unlawful de- 
tainer, the sole question at issue is the 
right of present possession, and ques- 
tions of title cannot be litigated there- 
in.—Bank of America Nat. Trust & 
Savings Ass’n v. McLaughlin Land & 
Livestock Co., 105 P.2d 607. 

Ill.App. Wife in possession and as- 
serting right to an estate of homestead 
could not be dispossessed by judg- 
ment entered in forcible entry and de- 
tainer litigation, and court in_ its 
judgment could not pass on question 
of title and set up a homestead es- 
tate. Smith-Hurd Stats. c. 52, §§ 1, 2; 
ec. 57, § 2, subds. 2, 6; ec. 68, § 16.— 
Cohn vy. Litwin, 35 N.H.2d 410, 311 Ill. 
App. 

Or. The proceeding in an action of 
forcible entry and detainer is posses- 
sory only and the remedy is purely of 
statutory origin, and questions of title 
are not involved and cannot be litigat- 
ed except in so far as such questions 
may be incidentally involved in show- 
ing the right of possession.—Schroeder 
vy. Woody, 109 P.2d 597. 

Tex.Civ.App. In forcible entry and 
detainer action, title to realty involved 
may not be adjudicated. Vernon’s Ann, 
Civ.St. art. 3984.—Farrell v. Sien, 145 
S.W.2d 606. 2 

3 


§ 

Fla. An action of unlawful detainer 
may be brought under the statute de- 
claring the remedy for unlawful deten- 
tion, whether the plaintiff has thereto- 
fore been in actual possession or not, 
Comp.Gen.Laws 1927, § 5312.—Gray v. 
Callahan, 197 Eve Bp. 143 Fla. 673. 

9 


Ill. If one enters into possession of 
another’s land against will of the one 
whose possession is invaded, however 
quietly he may do so, entry is ‘‘forci- 
ble” in legal contemplation; the word 
“force’ meaning no more than the 
term ‘‘vi et armis’’ does at common 
law, that is, with either actual or im- 
plied force.—Harper v. Sallee, 34 N.H. 


2d 860, 876 Ill. 540, affirming 26 
N.E.2d 987, 305 Il.App. 85, trans- 
ferred 23 N.E.2d 27, 372 Ill. 199. 

§ 90 


Tex.Civ.App. The action of forcible 
entry and detainer and the action of 
trespass to try title or other possessory 
action in the district court provide 
cumulative and not exclusive remedies 
and may be resorted to and prosecuted 
concurrently. Rev.St.1925, art. 3994. 
Pa esas vy. Nowlin, 142 S.W.2d 


§ 91 

Tex.Civ.App. <A justice of the peace 
court had jurisdiction of forcible entry 
and detainer action by lessee of gaso- 
line service station premises against 
receiver of assets of tire company, all 
stock of which was owned by such 
lessee, his wife and daughter, to recover 


possession of such premises. Vernon’s 
Ann.Ciy.St. arts. 2310, 3973 et seq.— 
S.W.2d 606. 


Farrell y. Sien, 145 
§ 104 


Or. Where evidence of title is inad- 
missible in a forcible entry and detain- 
er action, the setting up in a com- 
plaint of facts constituting title, which 
could not be proved upon the trial 
of such action, adds nothing to the 
sufficiency of the complaint when chal- 
lenged by demurrer.—Schroeder' y. 
Woody, 109 P.2d 597. 


§ 133 

Ill.App. Evidence authorized judg- 
ment for plaintiff, in forcible entry 
and detainer action, where it appeared 
that defendant’s entry on premises 
which plaintiff had been in possession 
of by reason of fact that her husband 
had entered into a contract to pur- 
ehase premises prior to his death was 
made against will of plaintiff, and 
while she was in possession of prem- 
ises and while she was temporarily ab- 
sent from premises.—Russell vy. Bar- 


nowski, 35 NB2a 


. > 


§ 152 eae U 
Okl, Though the statute providing 
that judgments, either before a justice 
or in a district court in actions 
brought under the article dealing with 
forcible entry and detainer, shall not 
be a bar to any other action brought 
by either party, narrows and _ limits 
the force of such judgments, it does 
not deprive them of all judicial force. 
39 Okl.St.Ann. § 394.—Schuman v. Wal- 
lace, 104 P.2d 432. 


§ 153 
Okl. Where judgment in forcible en- 
try and detainer action in justice court 
was merely irregular and not void, 
district court erred in allowing jury, 
in action for damages for wrongful 
eviction, to determine the question of 
liability on the theory that there could 
have been a wrongful eviction by rea- 
son of the possible error of the jus- 
tice court in determining the facts in 
connection with the forcible entry and 
detainer action.Schuman vy. Wallace, 

104 P.2d 432. 
160 


§ 

Mo.App. Where judgment of justice 
of the peace in unlawful detainer suit 
was rendered during a term of circuit 
court and affidavit and bond for ap- 
peal were not filed until seven days 
after rendition of judgment, justice 
properly refused to grant appeal be- 
cause affidavit and bond were not filed 
in time. Mo.St.Ann. §§ 2493-2495, pp. 
2523, 2524.—Stephens y. Anth, 147 S. 
W.2d 165, transferred 142 S.W.2d 1008. 


FORGERY 


§1 
Ind. “Forgery” and “uttering a 
forged instrument” are separate crimes, 
though both are defined by same sec- 
tion of statute and same penalty is 
provided for both. Burns’ Ann.St.1933, 
pul. 2 LO peer chan vy. State, 29 N.E. 


§ 

Ga.App. In order to constitute the 
offense of “forgery”, there must be a 
false writing or alteration of an in- 
strument, and an intent to defraud, 
and the instrument must be apparently 
capable of defrauding.—Grier vy. State, 
13 S.E.2d 909, 64 Ga.App. 718. 

17 


Ok1.Cr.App. Where there is a pres- 
ent intent to defraud, the crime of 
forgery is complete, whether the ex- 
pected advantage is to accrue from it 
to the defendant personally, or to an- 
other, or whether that purpose is suc- 
cessfully attained or not. 21 OkI.St. 
pateee 1577.—Snider y. State, 108 P. 


§ 20 

Wash. A writing or instrument, to 
constitute a forgery, must be such 
that, if genuine, it would have some 
efficacy as affecting some legal right. 
—State v. Taes, 104 P.2d 751. 

An instrument which purported to be 
a bank check, but which did not con- 
tain the name of any bank and hence 
if genuine would not have had any ef- 
ficacy .as affecting a legal right, could 
furnish no basis for charge of forgery. 
—State v. Taes, 104 P.2d 751. 

The statute providing that, where an 
instrument is wanting in any material 
particular, the person in possession 
thereof has prima facie authority to 
complete it by filling up the blanks 
therein, could not be applied to al- 
legedly forged instrument which pur- 
ported to be a bank check but which 
did not contain the name of any bank, 
for purpose of satisfying requirement 
that instrument, if genuine, have some 
efficacy, in absence of extrinsic facts 
alleged in information indicating what 
bank, if any, was intended. Rem.Rey. 
Be) § 3405.—State v. Taes, 104 P.2d 

24 


§ 

La. Only instruments named _ in 
statute can be made the subject of a 
charge of forgery, but an instrument 
can be made subject to such charge 
if it is one of the instruments covered 
by the statute, though it is not spe- 
cifically mentioned therein under its 


688, 311 TL. PD 
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_ Ala.App. A bond is a subject of 

- forgery under statute peeking: Lor eeey 
a 


in the second degree the se and 
fraudulent making of “any instrument 
or writing being or purporting to be 
the act of another.” Code 1928, § 4121. 


—Terry v. State, 197 So. 44, certiorari 
denied 197 So. 46. 
§ 338 
La. A contractor’s forgery of a 
completion certificate,. which recited 


that work had been satisfactorily com- 
pleted in accordance with application 
for loan under the National Housing 
Act and which disclosed that it was in 
fact a receipt for goods and for a note 
and that its purpose was to grant an 
acquittance or discharge for or upon 
the payment of money or the delivery 
of goods, was punishable under statute 
against forging any order for payment 
of money, acquittance or discharge 
for, or upon payment of money or de- 
livery of goods, though a completion 
certificate was not specifically men- 
tioned in the statute. Act No. 136 of 
1934; Code Cr.Proc. arts. 227, 233, 
236; National Housing Act § 1 et seq., 
12 U.S.C.A. 1702 et seq.—State v. 
Mason, 2 So.2d 895, 197 La. 965. 


§ 41 

Cal. Civil service examination ap- 
plication blanks and examination re- 
ports known as “rough sheets”, con- 
stituti part of city civil service de- 
partment’s permanent records and kept 
for proper operation and convenience of 
such department, were ‘records’ with- 
in statute denouncing as felony willful 
alteration of records in public officers’ 
custody. Pen.Code, § 113.—People v. 
Shaw, 112 P.2d 241, 17 Cal.2d 778, 
prior opinion 107 P.2d 59. 


8 51 

Ala.App. To “utter” is to declare or 
assert directly or indirectly by words 
or actions that an instrument is good. 
—Terry v. State, 197 So. 44, certiorari 
denied 197 So. 46. 

Where defendant who was interested 
in procuring appeal bond for one con- 
victed of murder in the second degree 
presented appeal bond to sheriff for his 
indorsement, he thereby represented to 
the sheriff that the signatures on the 
bond were genuine. Code 1928, § 4121. 
—Terry v. State, 197 So. 44, certiorari 
denied 197 So. 46. e 

Okl1.Cr.App. The “uttering of a 
forged instrument”? is, under statute, 
knowingly passing as true, or attempt- 
ing to pass as true, a forged instru- 
ment, with intent to cheat and defraud. 
21 Okl.St.Ann, § 1577.—Snider v. State, 
108 P.2d 552. a 


Tex.Cr.App. Where accused and 
companion obtained blank checks from 
a person in a store, and companion 
returned three forged checks and 
cashed them, and accused and com- 
panion then rode out of town to- 
gether and court in forgery prosecu- 
tion charged on law of principals, jury 
was authorized to find that accused and 
companion were acting together in mak- 
ing forged instruments in store, and 
that accused was actively engaged in 
forgery as a “principal.’”—Brown v. 
State, 143 S.W.2d 775. ; : 

Wash. The statute making it duty 
of board of county commissioners to 
enter order fixing minimum price be- 
low which county’s tax title property 
should not be sold and directing treas- 
urer to. sell such property at not less 
than minimum price did not impose 
a duty on former county commissioner 
individually to enter such order, and 
the commissioner could not be convicted 
of second degree forgery based upon 
failure to enter such an order allegedly 
with intent to defraud, in absence of 
proof that failure of the board to do 
its duty was result of activity by the 


commissioner. Rem.Rev.Stat. §§ 2585, 
4072, 11294.—State v. Levy, 113 P.2d 
306. 


The application of statute providing 
that every person who with intent to 
injure or defraud shall fail to make a 


ny mater 


public or private record or account ch 


shall be guilty of forgery in the sec- 
ond degree must be limited to such 
persons who have the power and upon 
whom rests the specific duty to make 
such an entry. Rem.Rev.Stat. § 2585. 
—State yv. Levy, Han ese 806. 


Ga.App. A count in indictment which 
eharged forgery was not subject to 
general demurrer for failure to charge 
an offense because the count showed on 
its face that there were no written sig- 
natures to alleged forged instrument 
but merely typewritten names, where 
instrument set out in count was en- 
closed by quotation marks showing 
that it was a copy of original instru- 
ment claimed to have been forged. 
Code 1933, § 26-3914.—Deason y. State, 
11 S.H.2d 74. 

La. Indictment or information need 
not set out copy or facsimile of alleg- 
edly forged or published instrument 
but need only describe the instrument 
by the name or designation by which 
it is usually known. Code Cr.Proe. 
arts. 227, 233, 236—State v. Mason, 2 
So.2d 895, 197 La. 965. 

§ 90 

Ga.App. A count in indictment 
which charged forgery in that defend- 
ant forged signatures of certain per- 
sons to an instrument authorizing an 
administrator to direct clerk of superior 
court to cancel an execution in favor 
of administrator was not subject to 
special demurrer on ground that count 
Was vague, that instrument alleged to 
have been forged was not such an in- 
strument as was forbidden to be forged 
by law, and that instrument could not 
have been means of carrying out an 
intent to defraud persons whose signa- 
tures were allegedly forged. Code 1933, 
pe v. State, 11 8.H.2d 


’ § 100 

Okl1.Cr.App. In prosecution under 
statute making the sale, exchange, or 
delivery of a forged or counterfeited 
note, check, bill, draft, or other evi- 
dence of debt second degree forgery, 
there was no fatal variance between al- 
legations of information and the proof 
because of the fact that there was 
‘proof that those who were stated in 
the information to have been defraud- 
ed did not lose anything. 21 OkI.St. 
eee § 1577.—Snider v. State, 108 P.2d 


In second degree forgery prosecution, 
it is not necessary to prove that any 
particular person was defrauded, and 
hence if information charges that a 
particular person or persons were de- 
frauded, such allegation will be con- 
sidered as surplusage, and state’s proof 
will be held sufficient, if it shows that 
defendant uttered and passed a written 
instrument, knowing it to be forged, 
with the general intent in his mind to 
cheat or defraud, whether the inten- 
tion is to cheat and defraud the partic- 
ular persons named in the informa- 
tion or any other person who might 
be affected by the uttering and passing 
of the forged instrument. 21 OkI.St. 
pas 1577.—Snider y. State, 108 P. 


§ 101 

Ala.App. An indictment for forgery 
of an appeal bond was not demurrable 
as charging two separate offenses in 
that the first part charged forging, 
and the second part, uttering the bond, 
nor was indictment demurrable _ be- 
cause it was not alleged that defendant 
uttered the bond knowing it was 
forged, and because the different counts 
in indictment were not numbered. Code 
1928, § 4121, and § 4556, form 62.— 


Terry v. State, 197 So. 44, certiorari 
denied 197 So. 46. 
Ga.App. A count in indictment which 


charged defendant with knowingly ut- 
tering a forged instrument was not fa- 
tally defective for failure to allege that 
defendant uttered the alleged forged in- 
strument “as true’’, where both counts 
of indictment were drawn under stat- 
ute relating to the forging and utter- 
ing of “Other Writings.” Code 1933, 
§ 26-3914.—Deason v. State, 11 S.H.2d 
74. 


name by forger was unavailing to ac 
cused who was convicted of utteri 
forged checks and not of forger 
Hudson v. State, 151 S.W.2d 983 


‘ate 
Rey 


ae’ f 

to codefendant, district attorney’s — 
question asking witness to state wha 
he did when he got to courthouse wa 
not objectionable on ground that su 
ject of question was immaterial.— 
Pee v. Childers, 199 So. 640, 196 


Suis Tr 

C.C.A.Ga. Evidence sustained con 
tion for forging, uttering and passi 
check which was drawn on the Trea 
urer of the United States, and co 
tained forged endorsement of pay 
and with aiding and abetting third par- 
ty in passing, uttering and publishi 
the check. Cr.Code, § 29, 18 U. 
§ 73.—Slater v. U. 8. 122’ F.2a 1 
Cal. In prosecution of mayor's 
retary and another for aiding, a 
ting, and compelling city civil ser 
department manager and others to al 
and falsify civil service records 
dence held sufficient to make out 
of felony of willful alteration of r 
ords in public officer’s custody in vi 
olation of Penal Code, not merely ea: 
of misdemeanor under city charter pr 
vision concerning obstructions of m 
nicipal civil service by preventing f 
examinations and falsifying origi 
records. Pen.Code, § 113; St.1925, 
1068, § 118.—People v. Shaw, 112 P. 
241, 17 Cal.2d 778, prior opinion 1( 
P.2d 59. Baa 
Cal.App. Evidence held sufficient tc 
prove corpus delicti and existence of 
a criminal agency in prosecution © 
former county supervisor for forgery — 
in connection with claims against coun- _ 
ty for work and materials. Pol.Code, § 
4076.—People v. Cowen, 107 P.2d 659. 
41 Cal.App.2d 824. ernest 
Mo. Evidence sustained conviction — 
of forgery of note in obtaining a loan 
from a bank.—State v. Jacobson, 15 
S.W.2d 1061. 


be 
a 


surance company for forgery in th 
second and third degrees and con- 
spiracy to defraud policyholders -an 
insurance company by forging policy 
holders’ names on applications for re-_ 
funds under dormant or lapsed policies 
which policyholders did not suspect 
had any value, and on checks payabl 
to policyholders for refunds from 
insurance company.—People v. Rutman, 
24 N.Y.S.2d 334, 260 App.Div. 784. 

Okl1.Cr.App. In second-degree forg- 
ery prosecution, where defendant 
waived jury, evidence sustained trial 
court’s finding acquitting defendant. 
21 OkKlLSt.Ann. § 1578.—State v. Schave, 
113 P.2d 203. 

§ 140 


La. In prosecution for knowingly 
forging and uttering an instrument 
purporting to be a last will in form 
of a nuncupative will by private act 
with intent to defraud, where state’s 
witness testified that witness had tak- 
en will of a third party down in short- 
hand and had given a copy of tran- 
scribed shorthand notes to codefendant 
who had requested witness to draw a 
will for a deceased person, When iden- 
tified by witness a copy of third 
party’s will was admissible, over ob- 
jection that copy was not certified to 
by an official and was irrelevant to 
prove that deceased’s will was copied 
from third party’s will and was not 


} 
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i i 
4 made on its date. Meee v. Childers, 
; 199 So. 640, 196 La. 554. 


“7 


: § 142 
re C.C.A.Ga. Evidence’ sustained convic- 
ay tion for forging, uttering and passing 
check which was drawn on the Treas- 
_ urer of the United States, and contained 
forged endorsement of payee, and with 
aiding and abetting third party in 
_ passing, uttering and publishing the 
check. Cr.Code, § 29, 18 U.S.C.A. § 73. 
Slater y. U. S., 122 F.2d 127. 
OkL.Cr.App. Evidence sustained con- 
- yiction under statute making it forgery 
in the second degree to sell, exchange, 
or deliver forged or counterfeited notes, 
- ehecks, bills, drafts, or other evidence 
of debt. 21 Ok1.St/Ann. § 1577.—Sni- 
der v. State, 108 P.2d 552 
_ Proof of general intent to defraud is 
sufficient for second degree forgery 
conviction, even though no actual per- 
son is defrauded, and the intent is al- 
ays a jury question and may be in- 
rred from what the accused does and 
says and from all facts and circum- 
stances involved in the transaction. 21 
OkK1.St.Ann. § 1577.—Snider v. State, 
my LOS P20 552. 


Tex. Cr.App. Evidence supported con- 
b ion of passing a forged instrument, 
where defendant waived jury and en- 
tered plea of guilty, and state intro- 
duced evidence showing that defend- 
t passed a forged check in sum of 
0 to another, and that at time de- 
ndant passed check he knew it had 
news en forged.—Cox v. State, 145 S.W.2d 


; : § 153 
- Ala.App. In prosecution for forgery 
of appeal bond, defendant’s motion to 
: ‘clude state’s testimony on the ground 
of its insufficiency to establish any 
+4 -erime against defendant was properly 
overruled. Code 1928, § 4121.—Terry 
e Pete, 197 So. 44, certiorari denied 
197 So. 46. 
fF aOkl. Cr. App. Proof of general intent 
to defraud is sufficient for second de- 
e forgery conviction, even though 
o actual person is defrauded, and the 
ak tent is always a jury question and 
y be inferred from what the accused 
does and says and from all facts and 
‘ircumstances involved in the transac- 
on. 21 Okl.St.Ann. § 1577.—Snider v. 
hates: 108 P. 2d 552. 


" § 154 
om Cr.App. In trial for forgery of 
check, purporting to be act of one who 
testified that he did not sign or au- 
horize any one to execute it, instruc- 
tion that instrument must purport to 
be act of another, and that word “an- 
pence included any other person ex- 
— cept such witness, was erroneous, as 
e was included in such term. Pen. 
Code 1925, arts. 979, 988.—Cormier vy. 
State, 143 S.W.2d 959. 
Tex.Cr.App. In trial for passing 
orged check, purporting to be act of 
one who testified that he did not sign 
or authorize any one to execute it, in- 
struction that instrunient must pur- 
Uport to be act of another, and that word 
‘another” included any other person 
except such witness, was erroneous, as 
Be was included in such term. Pen.Code 
925, arts. 979, 988.—Jones v. State, 
143 'S.W.2d 960. 
§ 165 
Iu. Forgery is one of crimes for 
which court cannot fix limit or dura- 
tion of imprisonment, since penalty is 
prescribed by Indeterminate Sentence 
Act at imprisonment in penitentiary 
_ for not less than one year nor more 
gonan 14 years. Smith-Hurd Stats.. e. 
Be §$§ 277, 802.—People v. Donovan, 35 
; | Nill 54, 376 Tl, 602. 
OkL.Cr.App. A sentence of five years’ 
ey Biiprisonment in the state penitentiary, 
‘hey = ‘imposed on state highway maintenance 
superintendent, who was convicted of 
second degree forgery, was not exces- 
sive under the proof in the case. 21 
4y OKI. ay ie § 1577.—Snider v. State, 108 


o 


fer -P.2d 6 
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* § 3 

Ok1.Cr.App. Voluntary sexual inter- 


course between a man and a woman, 
both being unmarried, is not a statu- 


tory CAeicel ‘bat is. LETTS, am eretri it 
ous transaction,—Rachel- v. State, 107 \ di 


P.2d 813. 
FRANCHISES 


§1 

C.C.A.Ky. A “franchise” is the privi- 
lege of doing that which does not be- 
long to the citizens generally by com- 
mon right.—Martin y. Producers Pipe 
Line Co., 113 F.2d 817. 

Cal.App. A “franchise” is a special 
privilege conferred on a corporation or 
individual by a government duly em- 
powered legally to grant it, and if the 
privilege is one that any individual may 
enjoy without a permit from the gov- 
ernment, or if it is a right which one 
individual may grant to another with- 
out approval of the government, it is 
not a “franchise”’.—City of Oakland v. 
Hogan, 106 P.2d 987. 

A franchise must arise from the pow- 
er of the government to bestow, and 
it is granted on the theory of some ac- 
cruing benefit to the publie.—City of 
Oakland v. Hogan, 106 P.2d 987. 

A franchise is “property”? but not 
more sacred than other property.—City 
of Oakland v. Hogan, 106 P.2d 987. 

Cal.App. Where property involved 
is held tor public use or is usable by 
the public generally with a charge 
such as a toll paid for such use, it 
comes within the classification of a 
“public utility’, and permission gener- 
ally in the form of a franchise from 
governmental authority is necessary.— 
City of Oakland v. El Dorado Terminal 
Co., 106 P.2d 1000. 

Ill, A “franchise” is a privilege ema- 


nating from the sovereign powers of the 


state owing its existence to a grant, or, 
at common law, to prescription, which 
presupposes a grant and is invested in 
individuals or a body © politic.—Blue 
Bird Air Service v. City of Chicago, 33 
N.H.2d 456, 376 Ill. 272. 

Mo. A franchise, when acted upon, 
may become a contract.—Kansas City 
Power & Light Co. v. Town of Car- 
rollton, 142 S.W.2d 849. 

A franchise may be granted or ac- 
cepted on condition which, if valid, may 
become part of the franchise contract. 
—Kansas City Power & Light Co. v. 
Town of Carrollton, 142 S.W.2d (349. 

N.Y. A franchise constitutes 
erty’ within: ordinary significance of 
such word.—Highth Ave. Coach Cor- 
poration v. City of New York, 35 N.E. 
2d 907, 286 N.Y. 84, affirming 20 N.Y.S. 
2d 402, 259 App.Div. 870, affirming 10 
N.Y.S.2d 170, 170 Mise. 243, appeal 
exeniod 20 N.Y.S.2d 986, 259 App.Div. 
1002. 

W.Va. A “leasehold” is distinguish- 
able from a “franchise”, which is a 
branch of the sovereign power of the 
state subsisting in a person or a corpo- 
ration by a grant from the state, and 
which originally was considered as a 
royal privilege or prerogative emanat- 
ing from the king.—Greene Line Ter- 
minal Co. v. MeTO 10 S.H.2d 901. 

Cal.App. A franchise may be sever- 
able to give effect to the rights of the 
parties under the terms thereof.—Ocean 
Park Pier Amusement Corporation v. 
City of Santa Monica, 104 P.2d 668, re- 
hearing denied 104 P.2d 879. 


§ 80 
Cal.App. The right to use land un- 
der a franchise is a special privilege 
in which the public may be interested, 
and it is therefore not exclusive unless 
expressly so declared in the grant.— 
aaa of Oakland y. Hogan, 106 P.2d 


FRAUD 


§1 

C.C.A.Ill. Neither force nor coercion 
is essential to commit ‘fraud,’ but it 
is usually the result of some character 
of deception or misrepresentation.— 
Obartuch v. Security Mut. Life Ins. Co., 
114 F.2d 873. 

Ct.Cl. Mere inadequacy of price is 
insufficient to establish fraud.—Semi- 
nole Nation v. U. S., 92 Ct.Cl. 210, cer- 


tiorari denied 61 S.Ct. 841, 313 U.S. 
563, 85 L.Ed, —. 
Ariz. “Fraud” is action of a more 


affirmative evil nature than mere “bad 


“prop-s 


te 
erately with a wicked motive 
or deceive one party to a transaction 
with respect to the situation or -opera- 
tions, or such as one which results 
to his damage or loss and to the ad- 
vantage or gain of the other party.— 
Hekert v. Miller, 111 P.2d 60. 

La, Fraud vitiates all things, and 
the law furnishes a remedy against 
fraud, when exposed, whatever guise 
it may assume.—Board of Com’rs of 
Orleans Levee Dist. vy. Shushan, 2 no. 
2d 35, 197 La. 598. 

Mo. One cannot be guilty of “fraud” 
by doing what he has a legal right to 
do, and court will not inquire into mo- 
tives for doing a lawful act.—Owens 
v. Owens, 146 S.W.2d 569. 

Okl. ‘“HWraud”’ is a_ generic term, 
which embraces all the multifarious 
means which human ingenuity can de- 
vise, and all resorted to by one individ- 
ual to get an advantage over another, 
but no definite and invariable rule can 
be laid down as a general proposition 
defining ‘fraud’, since it includes all 
surprise, trick, cunning, dissembling, 
and unfair ways by which another is 
cheated.—Bigpond v. Mutaloke, 105 P. 
fee Martin v. Mutaloke, 105 P.2d 

Tex.Civ.App. Under general rule, in- 
adequacy of consideration will stamp 
transaction with ‘“fraud”’.—Branton v. 
Inks, 149 S.W.2d 667, error dismissed, 
judgment correct. 


4 
C.C.A.Or. Where two persons both 
of whom occupy a fiduciary relation to 
a third person and of which both have 
knowledge enter into transaction with 
each other whereby one of them with- 


out knowledge of owner acquires prop- © 


erty of third person to his own ad- 
vantage and profit, such transaction is 
contrary to “publie policy’ and prima 
facie fraudulent.—Rothman y. Wilson, 
121 F.2d 1000. 

Del. “Constructive fraud’ is 
breach of legal or equitable ace 
which, irrespective of moral guilt, the 
law declares fraudulent because of its 
tendency to deceive others, to violate 
public or private confidence, or to in- 
jure. public interest.—Italo-Petroleum 
Corporation of America v. Hannigan, 
14 A.2d 401. 

Mass. Deception need not be direct. 
to come within reach of the law, and 
declarations and conduct caleulated to 
mislead, and which in fact do mislead 
one who is acting reasonably, are 
enough to constitute “fraud’’.—Boston 
Five Cents Sav. Bank v. Brooks, 34 
N.E.2d 435, 309 Mass. 52. 


Mo.App. Where inexperienced woman 
reposed complete confidence in real es- 
tate company in purchase of trust deed 
in fact owned by company through a 
straw man, a “fiduciary relation” ex- 
isted and company owed client duty 
of full and timely disclosure of ex- 
istence of tax liens known to it, and 
failure to disclose information in its 
possession had the effect of conceal- 
ment thereof so far as client was con- 
cerned.—Klika v. Albert Wenzlick Real 
Hstate Co., 150 S.W.2d 18. 

A “fiduciary relation” exists where 
there had been a special confidence re- 
posed in one who in equity and good 
conscience ig bound to act in good faith 
and with due regard to the interests of 
the one reposing confidence.—Klika NF 
Albert Wenzlick Real Estate Co., 150 S 
W.2d 18. 

The principles underlying the doc- 
trine of ‘fiduciary relation’? are also 
applicable to cases at law where the re- 
lation is sometimes referred to as a 
“confidential relation” which in law is 
a relation of parties in which one is 
bound to act for the benefit of the 
other and can take no advantage to 
himself from his acts relating to the 
interest of the other.—Klika vy. Albert 


went Real Estate Co., 150 S.W.2d 
_ Neb. “Constructive fraud” is 
breach of legal or equitable auty 


which, irrespective of the moral guilt 
of the fraud-feasor, the law declares 
fraudulent because of its tendency to 
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tial element.—Taxpayers 

Epon, eaoated vy. Wight- 
. “Constructive fraud” is a 
breach of legal or equitable duty 
which, irrespective of the moral guilt 


of the fraud feasor, the law declares 


fraudulent because of its tendency to 
deceive others, to violate public or 
private confidence, or to injure public 
interests.—Scudder y. Hart, 110 P.2d 
§36, 45 N.M. 76. 

W.Va. “Constructive fraud’ is a 
breach of legal or equitable duty which, 
irrespective of moral guilt of the fraud 
feasor, the law declares fraudulent be- 
cause of its tendency to deceive others, 
to violate public or private confidence, 
or to injure public interest, and neith- 


-er actual dishonesty of purpose nor 


intent to deceive is an essential ele- 
ment of constructive fraud, whereas 
intent to deceive is an essential element 
of actual fraud, the presence or ab- 
sence of such intent distinguishes ac- 
tual from constructive fraud.—Miller 
v. Huntington & Ohio Bridge Co., 15 
S.E.2d 687. 


§ 6 

Ariz. The necessary elements of ac- 
tionable “fraud” are a representation, 
its falsity, its materiality, speaker’s 
knowledge of its falsity or ignorance 
of its truth, his intent that it should 
be acted upon by person hearing repre- 
sentation and in manner reasonably 
contemplated, hearer’s ignorance of its 
falsity, his reliance on its truth, his 
right to rely thereon, and his conse- 
quent and proximate injury.—Sims 
Printing Co. v. Kerby, 106 P.2d 197. 

Ariz. The elements of actionable 
“fraud” are a representation, its falsity, 
its materiality, speaker’s knowledge of 
its falsity or ignorance of ‘its truth, 
speaker’s intent that it should be acted 
upon by the person in the manner rea- 
sonably contemplated, hearer’s ignor- 
ance of its falsity, hearer’s reliance on 
its truth, hearer’s right to rely there- 
on, and hearer’s consequent and proxi- 
mate injury.—Waddell v. White, 108 P. 
2d 565, rehearing denied 109 P.2d 843. 


Ariz. The elements of actionable 
“fraud” are a representation, its fal- 
sity, its materiality, the speaker’s 


knowledge of its falsity or ignorance 
of its truth, his intent that it should 
be acted upon by the person and in the 
manner reasonably contemplated, hear- 
er’s ignorance of its falsity, his re- 
liance on its truth, his right to rely 
thereon, and his consequent and proxi- 
Pee yan ce vy. Tissaw, 112 P.2d 
| 4 


Conn. Representations to be action- 
able as ‘fraudulent’ must be state- 
ments of fact which are known to be 
untrue or made without belief in their 
truth or recklessly, and they must 
be made for the purpose of inducing 
the other party to act on them, and he 


must in fact have been induced to act. 


upon them to his injury.—Lowe v. 
Kohn, 20 A.2d 407, 128 Conn, 45.’ 
Ga.App. ‘The essential elements of 
an action for fraudulent misrepresenta- 
tions are that defendant made the 
representations, that he knew they were 
false or had what the law regards as 
the equivalent, of knowledge, that he 
made them with intention and purpose 


_ of deceiving plaintiff, that plaintiff re- 


' falsehood, 


lied on the representations, and that 
plaintiff sustained damage as proximate 
result of their having been made. 
Code, § 105-302.—Brown vy. Ragsdale 
Motor Co., 16 S.H.2d 176. 

Il.App. ‘Fraud” in its general sense 
comprises all acts, omissions and con- 
cealments involving a breach of legal 
or equitable duty, trust or confidence 
resulting in damage to another, and 
may consist of a ‘‘misrepresentation,” 
that is, in the positive assertion of a 
or in the creation of a 
false impression by words or acts or 
by any trick or device, or in a con- 
cealment or suppression of the truth. 
—Downing v. Finn, 31 N.EH.2d 320, 308 
Ill.App. 366, 


dis / 
to deceive — 


Ise, 


of or 


loss.—Harding y. Southe 
Ins. Co., 10 S:H.2d 599, 218 N.C. 129. 

Ohio App. To constitute 
there must have been a false representa- 
tion, the representation must have re- 
lated to a material existing fact, and 
must not have been a mere statement 
of opinion or future promise, the per- 
son making the representation must 
have been able to have ascertained its 
falsity, representation must have been 
intended to be relied on, it must have 
been relied on, and the one relying 
thereon must have been damaged as a 
direct result thereof.—Citizens Banking 
& Savings Co. v. Spitzer, Rorick & Co., 
29 N.H.2d 892, 65 Ohio App. 309. 

Or. To constitute actionable “fraud” 
based upon misrepresentation, it must 
appear that defendant made material 
representation falsely, knowing that it 
was false, or that he made it recklessly 
without knowledge of its truth and as 
a positive assertion with intention that 
it should be acted upon, and that plain- 
tiff acted in reliance upon it to his in- 
jury.—Baker vy. Casey, 112 P.2d 1031. 

Tex.Civ.App. The elements of ac- 
tionable “fraud” are that defendant 
made or was connected with making 
of representation, that representation 
was as to a material fact, and was 
false at time when made, that repre- 
sentation was made with intent and 
design to induce plaintiff to do or re- 
frain from doing some act, and that 
representation was relied on by plain- 
tiff, and that plaintiff thereby suffer- 
ed injury.—Hartford Accident & In- 
demnity Co. v. Graves, 148 S.W.2d 
859, error granted. 

Wa. If one represents as true what 
is false, in such a way as to induce a 
reasonable man to believe it, and mis- 
representation is meant to be acted up- 
on, and one to whom representation is 


“made, believing it to be true, acts on it, 


and thereby sustains damage, there is 
ground to support an action of deceit 
at law and to found a rescission of the 
transaction in  equity.—McDaniel v. 
Hodges, 11 8.H.2d 623. 


Wash. The basic elements of an ac- 
tion grounded in “fraud” are false 
representations and the rcliance there- 
on by plaintiff to his damage.—Haston 
v. Chaffee, 113 P.2da 31. 


§ 8 

C.C.A.Mich. A party is guilty of 
“fraud” in negotiating a contract when 
he makes a false representation con- 
cerning the subject matter by means 
of which he puts the opposite party 
under mistake regarding terms of bar- 
gain, and whether a party misrepre- 
senting a material fact knows it to be 
false, or makes the assertion without 
knowing whether it is true or false, is 
immaterial.—Grand Trunk Western R. 
Co. v. H. W. Nelson Co., 116. F.2d 823. 
Rehearing denied 118 F.2d 252. 

C.C.A.Mo. Under Missouri law, a 
“misrepresentation” means an _ inten- 
tional perversion of the truth for the 
purpose of inducing another in reliance 
upon it, to part with something of 
value, and is intended to deceive an- 
other of his legal injury.—New York 
Life Ins. Co. v. Calhoun, 114 F.2d 526. 

Ariz. If defendant, when contract 
was entered into by plaintiff printing 
company with defendant, in defendant’s 
official capacity as Secretary of State, 
for printing publicity pamphlets con- 
cerning initiative and referendum meas- 
ures to be submitted to voters at 1938 
general election, intentionally misled 
plaintiff as to fact that part of copy 
covered’ 1936 measures, and _ plaintiff 
printed such portion of pamphlets re- 
lying upon defendant’s statements or 
acts and believing in good faith that 
what plaintiff printed was part of 1938 
mmeasures, plaintiff could maintain ac- 
tion for fraud against defendant. Rey. 
St.1928, §§ 71, 75; Rev.Code 1928, § 
1746, as amended by Laws 1985, ec. 62. 


- Sims 
agosto ie, 


fraud’ 


‘Printing 


ILApp. “Fraud’ 
comprises all acts, 


Finn, 31 N.E.2d iy Til. App. 36 


§ : 
Ariz. “Fraud” may be committe hs 
a failure to speak when the duty 
speaking is imposed as much as. 
speaking falsely—Batty v. Ar 
State Dental Board, 112 P.2 
N.H. Fraud lies in silence o 
cealment which constitutes dishon 
as well as in actual misrepresentat. on : 
—Nelson v. Morse. 16 A.2d 61. Frat 


assumption that no such fact exists, 1 
concealment may be as much a “fraud 
as if the existence of the fact we 
pressly denied, or the reverse of 
pressly stated.—_U. S. v. Zgrebee, 
Supp. 127. ig: 
§ 14 


on theory that plaintiffs age 
ulently transferred margin ace 
brokerage firm, and obtained plain 
ratification by false representati 
falsely represented, in dealing 
account, that another was pl 
there was no duty on part of the b: 
kerage firm to detect the fraud of | 
others or to report the same to. [ 
tiff, and therefore no action of d 
would lie against the brokerage | 
Civ.Code, § 1710, subd. 3, 2022, 2350 
Kavanagh v. Wade, 108 P.2d 475. 
The suppression or concealment ot j 
fact is only actionable when done by 
one who is bound to disclose it— 
Kavanagh v. Wade, 108 P.2d 475. : 
Cal.App. Personal inspection is 
defense to purchaser’s action agains 
vendor based upon misrepresentation | 
condition of property, where condi 
are not visible and are known onl 
vendor, and under such circumsta 
vendor is bound to disclose those 
to purchaser.—Rothstein vy. Janss 
Corporation, 113 P.2d 465. 
The vendors of lot containing a 
of some nineteen feet had duty to dis 
close existence of fill to purchasers, ni 
withstanding option agreement, unde 
which property was purchased, statin 
that property had been personally in 2 
spected, that no agent had power to 
modify or make any representation — 
contained therein, and that no rep 
sentation not contained in option wo: 
be binding. Civ.Code, § 1572, subd. 3; _ 
§ 1668; § 1710, subd. 3.—Rothstein vy. — 
Janss Iny. Corporation, 113 P.2d 4 
Cal.App. One is not charged with 
concealment of any fact unless he is — 
under some obligation to disclose it, 
and the mere omission to mention the — 
fact, in absence of knowledge on his 
part that it is requisite to make such 
mention, falls far short of fraud.— 
Olivera v. Grace, 116 P.2d 146. 
Mo.App. Where inexperienced woman 
reposed complete confidence in real es- 
tate company in purchase of trust deed 
in fact owned by company through a 
straw. man, a “fiduciary relation” ex- 
isted and company owed client duty 
of full and timely disclosure of exist- 
ence of tax liens known to it, and 
failure to disclose information in its 
possession had the effect of concealment  —— 
thereof so far as client was concerned. 
—Klika v. Albert Wenzlick Real Estate 
Co., 150 S.W.2d 18. iS » 


is 
to the other to éxercise reasonable care 


§ 14 

Mo.App. To constitute “actiqnable 
fraud” a false representation must re- 
late to a matter of fact, and that fact 
must be one which exists in the pres- 
ent or has existed in the past.—Collet 
v. Local Finance Co., 153 S.W.2d 123. 

N.M. The buyer of an automobile 
from a dealer or manufacturer may as- 
sume that it is new in the absence of 
an understanding or knowledge to the 
contrary.—Stewart v. Potter, 104 P.2d 
736, 44 N.M. 460. 

N.Y.Sup. False statements concern- 
ing the law of the state as to what 
must be in a separation agreement en- 
tered into in that state may not be the 
basis of any action based on fraud.— 
Marcucci v. Marcucci, 26 N.Y.S.2d 706. 

Okl. Where purchaser of an undivid- 
ed royalty interest in oil rights cover- 
ed by an oil and gas lease and seller 
were both lease brokers engaged in 
sale for profit of oil and gas leases, 
and conveyances of the royalty in 
question referred to lease covering the 
royalty interest, seller was not requir- 
ed to inform purchaser that lease re- 
ferred to an additional 160 acres and 
contained a provision giving owner of 
royalty in the additional 160 acres a 

right to share in well produced on 

- jJand from which purchaser received his 
“royalty, and hence failure of seller to 
so inform purchaser did not constitute 

jeemraud’”’. 15 OklSt.Ann. §§ 57, 59; 
76 Okl.St.Ann. §§ 2, 3.—Jewell v. Allen, 
109 P.2d 235. 


 Tex.Civ.App. One who fails to dis- 
close to another a thing which he 
knows may justifiably induce the other 
‘to act or refrain from acting in a 
business transaction is subject to the 
same liability to the other as though 
he had represented the nonexistence of 
the matter which he has failed to dis- 
close, if, but only if, he is under a duty 


to disclose the matter in question.— 
Phillips Petroleum Co. v. Daniel Motor 
Co., 149 S.W.2d 979, error dismissed, 
judgment correct. 
One party to a business transaction 
is under a duty to exercise reasonable 
- care to disclose to the other before the 


transaction is consummated such mat- 


ters as the other is entitled to know 
because of a fiduciary or other similar 
relation of trust and confidence be- 
tween them.—Phillips Petroleum Co. v. 
Daniek Motor Co., 149 S.W.2d 979, er- 
ror dismissed, judgment correct. 
Generally, there must be something 
more than failure to disclose known 
facts to constitute ‘fraud’, and the 
_ facts must be such that defendant is 
charged with the legal duty to com- 
municate them.—Phillips Petroleum Co. 
v. Daniel Motor Co., 149 S.W.2da 979, 


error dismissed, judgment correct, 


Where parties deal upon equal terms 
and no confidential relationship exists 
neither is bound to disclose superior 
information he May possess and a 
charge of “fraud” cannot be based upon 
failure to do so.—Phillips Petroleum Co, 
y. Daniel Motor Co., 149 S.W.2d 979, 

error dismissed, judgment correct. 

Where duties of seller’s agent were 
to sell products at wholesale, collect and 
remit to seller, and buyer paid for all 
products purchased from agent who 
misappropriated fund, in seller’s action 
against buyer based on theory of 
fraudulent concealment by buyer, no- 
tice to buyer’s employee whose duty 
was to keep books and records but 
who had no authority to transact any 
business for buyer, except as an em- 
ployee under the direction of buyer’s 
manager was not notice to buyer of 
the agent’s default.—Phillips Petroleum 
Co. v. Daniel Motor Co., 149 S.W.2a 
979, error dismissed, judgment correct. 
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Ariz. Representations which give rise 
to an action of fraud must be of mat- 
ters of fact existing in the present, and 
not merely an agreement or promise to 
do something in the future or an ex- 
pression of opinion or judgment as to 
something which has happened or is 
expected to happen, except that promise 
to perform a future act, made with 
present intention not to perform, is 
such a “representation” as will give rise 


putes Let i he mm cet 
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to action of fraud.—Waddell v. White, 
eerie 565, rehearing denied 109 P. 
2 Ni 


Cal.App. Expressions of opinion not 
subject to an action for deceit or 
fraud should be of an opinion honestly 
entertained, and whether representa- 
tions are of a fact or matters of opin- 
ion depends largely on the circum- 
stances.—Laraway v. First Nat. Bank 
of a one, 104 P.2d 95, 39 Cal.App. 
2d 718. 

Cal.App. A representation constitut- 
ing a misrepresentation concerning a 
matter of law and the mere opinion of 
the defendants would not be action- 
able-—Forbes v. Board of Missions of 
M. E. Church, South, 104 P.2d 111. 

Mo.App. In action for fraud and de- 
ceit, where defendant sold _plaintiff’s 
note and deed of trust to third party 
who thereafter commenced foreclosure, 
defendant conducted negotiations be- 
tween plaintiff and third party and, 
when shown letter obtained by plain- 
tiff from banker to the effect that bank- 
er would purchase Home Owners’ Loan 
Corporation bonds from third party 
who had refused to accept such bonds 
in payment of the debt, defendant stat- 
ed to plaintiff that the letter was as 
good as gold and that the foreclosure 
sale would be ealled off, but that he 
would have to see third party about 
it, defendant’s statement was mere “ex- 
pression of opinion” upon which plain- 
tiff had no right to rely, and plaintiff 
could not recover for “fraud” predi- 
eated thereon.—McCauley v. Smith, 146 
S.W.2d 639. 

Ordinarily, mere expressions of opin- 
ion cannot be the basis of fraud.— 
McCauley v. eran cet S.W.2d 639. 

1 


N.C. Where prospective purchaser of 
a hotel knew that party representing 
stockholders of hotel corporation was 
not an experienced hotel man, and that 
he had no personal knowledge of con- 
dition of hotel but was relying on 
statements made to him by contractor 
and others, representations by such 
party as to condition of hotel equip- 
ment amounted to nothing more than 
an expression of an “opinion” and 
would not support an action in deceit. 
—Harding. v. Southern Loan & Ins. 
Co., 10 S.H.2d 599, 218 N.C. 129. 
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N.D. Though, generally, a statement 
which amounts to an expression of an 
opinion, even though erroneous, does 
not furnish ground for action, there is 
an exception in case of an expression of 
that opinion by a physician and sur- 
geon relative to the subject of his pro- 


scesl oning Yeat v. Haugen, 294 N.W. 
‘ § 25 
C.C.A.Okl. To constitute actionable 


“fraud”, false representation must gen- 
erally relate to present or pre-existing 
fact, and cannot ordinarily be predi- 
cated on representations or statements 
which involve mere matters of futurity. 
—U. S. v. Stanolind Crude Oil Purchas- 
ing Co., 113 F.2d 194. 

Statements or representations as to 
contingent events do not constitute 
“fraud”, although they turn out to be 
false—U. S. vy. Stanolind Crude Oil 
Purchasing Co., 113 F.2d 194. 

D.C.S.C. An action for fraud and de- 
ceit may be predicated on a promise 
made with the present intention not to 
perform, and, for such fraudulent prom- 
ise, relief may be had in equity or 
law as the circumstances demand.— 
Schenley Distillers Corporation y. Ren- 
ken, 34 F.Supp. 678. 

Ariz. Representations which give 
rise to an action of fraud must be of 
matters of fact existing in the present, 
and not merely an agreement or prom- 
ise to do something in the future or an 
expression of opinion or judgment as 
to something which has happened or is 
expected to happen, except that promise 
to perform a future act, made with 
present intention not to perform, is 
such a “representation” as will give 
rise to action of fraud.—Waddell vy. 
White, 108 P.2d 565, rehearing de- 
nied 109 P.2d 843. 

Conn. An assurance that corporation 
would guarantee plaintiff against loss 


promissory in nature, and could 
be the basis of an action for ‘fra 
unless officer making representation 
knew at time of making it or had 
reason to believe that corporation would 
not assure the obligation or the of- 
ficer gave the assurance recklessly or 
without belief that corporation would 
do so.—Lowe v. Kohn, 20 A.2d 407, 128 
Conn. 45. 

Ga.App. Where employee alleged 
that he was induced to sign account 
stated sued on by sepresentation of 
employer’s agent that salary earned by 
employee in employer’s service would 
be paid him at a future date, promise 
to pay salary in future if breached did 
not constitute “actionable fraud”’.—Bul- 
lard v. Western Waterproofing Co., 11 
8.E.2d 718. 

La.App. The mere failure to do what 
one promises in order to induce another 
to sign a contract is not “fraud” but 
a mere “breach of promise”’.—Green v. 
Louisiana Highway Commission, 3 So. 
2d 236. 

Mo.App. “Fraud” cannot be predi- 
eated upon a mere promise even though 
the promise is accompanied by a pres- 
ent intention not to perform it.—Mc- 
Cauley v. Smith, 146 S.W.2d 639. 

Mo.App. An agent’s statements and 
representations in sale of heating plant 
that cost of heating buyer’s house and 
doing cooking for one year would not 
exceed $75 or $80 did not amount to 
such “false and fraudulent statements 
and representations’ as would entitle 
buyer to recover damages from prin- 
cipal, but amounted to nothing more 
than promises or expectations rather 
than representations of existing facts. 
—Burlison v. Weis, 152 S.W.2d 201. 

To amount to actionable ‘false and 
fraudulent representations”, they must 
have been as to existing fact or known 
by one making them, from his supe- 
rior knowledge, to have been untrue 
when made.—Burlison v. Weis, 152 S. 
W.2d 201. 

Mo.App. To constitute “actionable 
fraud” a false representation must re- 
lJate to a matter of fact, and that fact 
must be one which exists in the pres- 
ent or has existed in the past.—Collet 
v. Local Finance Co., 153 S.W.2d 123. 

N.Y.App.Div. The buyer of oil 
burner and hope equipment could 
not recover in action against seller 
for fraudulent representations, where 
action was predicated on mere promises 
to do certain things in the future, and 
there was no proof that seller made 
any representation as to any existing 
fact.—Shields v. New York Oil Burner 
oe 28 N.Y.S.2d 104,. 262 App.Div. 

Mere promissory statements as to 
what will be done in the future can- 
not form the basis of an action in 
fraud, but they must be enforced, if 
at all, by an action on the contract.— 
Shields v. New York Oil Burner Co., 
28 N.Y.S.2d 104, 262 App.Div. 854. 

N.Y.Sup. Ordinarily actionable mis- 
representation must relate to a past 
or existing fact, but there may be a 
representation of an intent to do a 
future act and profession of such an 
intent where none exists is a ‘‘misrep- 
resentation of fact’.—Lee vy. Silver, 27 
N.Y.S.2d 2386, 176 Mise. 307, modified 
28 N.Y.S.2d 333, 262 App.Div. 149. 

Pa.Com.Pl, Mere promises to do 
something made at the time of the ex- 
ecution, and not statements of existing 
facts which are untrue, do not consti- 
tute fraud, although they are not sub- 
sequently complied with.—Ohl y. Zim- 
merman, 7 Sch.Reg. 169. 

Pa.Com.Pl. Mere promises to do 
something made at the time of the ex- 
ecution, and not statements of existing 
facts which are untrue, do not consti- 
tute fraud, though they are not subse- 
quently complied with.—Zehner y. Arn- 
er, 7 Sch.Reg. 174 

Tex.Civ.App. Fact of failure or re- 
fusal to perform an oral agreement is 
not sufficient to raise issue of “fraud” 
and in order for a promise to consti- 
tute “fraud” it is necessary that such 
promise should have been made with 
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AL ite y Where defendant induced 


‘ plaintif?: to execute a community oil and 


gas lease by representations which 
plainti iff - claimed were false, plaintiff 
could “recover loss suffered as conse- 
quence of execution of lease, irrespec- 
tive of whether.a trust relationship 
existed, but plaintiff was bound to es- 
tablish that representations were false 
and material and that, as a result there- 


of, plaintiff suffered claimed loss.— 
Wright v. Brush, 115 F.2d 265. 
Mo.App. Where evidence showed 


that finance company’s statement that 
$50 required of automobile buyer was 
for payment of insurance that was on 
automobile was a statement of existing 


_fact, that buyer relied on statement 
and was thereby caused to act to her 


detriment, and that there was no exist- 
ing insurance on automobile represen- 
tation so made was false, and the trial 
court in buyer’s action to recover dam- 
ages for fraud did not err in sub- 
mitting an instruction on punitive dam- 
ages. eNeere y. Local Finance Co., 153 
S.W.2d 123 A 
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C.C.A.Mich. Even if a contracting 
party innocently misrepresents gq ma- 
terial fact by mistake, it is equally 
conclusive, for it operates as a surprise 
and misrepresentation on er other 
party.—Grand Trunk Western R. Co. vy. 
H. W. Nelson Co., 116 F.2d 823, re- 
hearing denied 118 F.2d 252. 

D.C.Mo. Implied knowledge of fraud 
is in legal effect the equivalent of ac- 
tual knowledge.—American Ins. Co. Vv. 
Lucas, 38 F.Supp. 926, denying new 
trial 38 F.Supp. 896. 

Ariz. Representations may constitute 
“actual fraud’? when representations 
-are false to knowledge of party making 
them, or they may constitute ‘‘construc- 
tive fraud” when party making them 
does not know their falsity but makes 
them recklessly when it is his duty to 
ascertain the truth before speaking.— 
Rice vy. Tissaw, 112 P.2d 866. 

Cal. A ‘fraudulent misrepresenta- 
tion” is one made with the knowledge 
that it is or may be untrue and with 
‘the intention that the person to whom 
it is made shall act in reliance thereon. 
Civ.Code, § 1572.—Seeger v. Odell, 115 
P.2d 977, prior opinion 108 P.2d 33. 

Conn. An assurance that corporation 
would guarantee plaintiff against loss 
from purchase of corporation’s stock 
was not a “representation of fact’’ but 
a promise as to future action wholly 
promissory in nature, and could not be 
the basis of an action for “fraud”, un- 
less officer making representation knew 
at time of making it or had reason to 
believe that corporation would not as- 
sure the obligation or the officer gave 
the assurance recklessly or without be- 
lief that corporation would do so.— 
Lowe v. Kohn, 20 A.2d 407, 128 Conn. 
45 


Mass. At common law, falsity of 
representation does not constitute “de- 
eeit’” or fuirnish justification for ‘‘re- 
scission” of contract unless representa- 
tion was made with knowledge of fal- 
sity or was made of one’s own knowl- 
edge in a matter susceptible of knowl- 
edge without pasa knowledge.—Met- 
ropolitan Life Ins. Co. v. Burno, 33 N. 
E.2d 519, 309 Mass. 7. 

N.Y.Sup: One who honestly makes a 
statement in reliance on information 
honestly acquired and in the honest 
belief in its truth may not be held li- 
able for fraud and deceit, whatever 
other liability he may incur.—Kramer 
v. Joseph P, Day, Inc., 26 N.Y.S.2d 734, 
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C.C.A.Mich. A party is guilty of 
“fraud” in negotiating a contract when 
he makes a false representation con- 
cerning the subject matter by means 
of which he puts the opposite party 
under mistake regarding terms of 
bargain, and whether a party misrepre- 
senting a material fact knows it to be 
false, or makes the assertion without 
knowing whether it is true or false, is 


-Ins: 


may constitute 

“actual fraud” when representations are 
false to knowledge of party making 
them, or they-may constitute ‘‘construc- 
tive fraud” when party making them 
does not know their falsity but makes 
them recklessly when it is his duty to 
ascertain the truth before speaking.— 
Rice v. Tissaw, 112 P.2d 866. . 

The failure of physicians, examining 
workman’s compensation claimant at re- 
quest of Industrial Commission, to use 
proper care in making their investiga- 
tion as to claimant’s condition, con- 
stitutes “constructive fraud’? which will 
make physicians liable to claimant for 
damages sustained as result of commis- 
sion’s denial of further compensation 
because of report of physicians.—Rice 
v. Tissaw, 112 P.2d 866. 

Colo. It is not necessary to consti- 
tute a “fraud” that the party who 

makes a false representation should 
know it to be false, but he who makes 
the representation as of his own knowl- 
edge not knowing whether it be true 
or false, and it is in fact untrue, is 
guilty of fraud as much as if he knew 
it to be untrue.—Pattridge v. Youmans, 
109 P.2d 646. 

Conn. An assurance that corporation 
would guarantee plaintiff against loss 
from purchase of corporation’s stock 
was not a “representation of fact” but 
a promise as to future action wholly 
promissory in nature, and could not be 
the basis of an action for “fraud’’, un- 
less officer making representation knew 
at time of making it or had reason to 
believe that corporation would not as- 
sure the obligation or the officer gave 
the assurance recklessly or without be- 
lief that corporation would do s0.— 
ae vy. Kohn, 20 A.2d 407, 128 Conn. 


App.D. Cc. In the absence of evidence 
tending to show that they were them- 
selves misled by reasonable, or merely 
negligent, reliance on what others told 
them, a ‘corporation’s officers may be 
regarded as acting recklessly when 
they make glaringly false statements 
about its current financial history and 


condition.—Sovereign Pocohontas Co., 
v. Bond, 120 F.2d 39. 
Where knowledge is possible, one 


who represents a mere belief as knowl- 
edge misrepresents a “‘fact’’.—Sovereign 
Pocohontas Co. v. Bond, 120 F.2d 39. 

Where a party represents a material 
fact to be true to his personal knowl- 
edge, as distinguished from belief or 
opinion, when he does not know wheth- 
er it is true or not, and it is actually 
untrue, he is guilty of falsehood, even 
if he believes it to be true, and, ‘if the 
statement is thus made with intention 
that it shall be acted upon by another 
who does so act upon it to his injury, 
the result is actionable ‘‘fraud’’.—Sov- 
oe Pocohontas Co. v. Bond, 120 F. 

Mass. At common law, falsity of rep- 
resentation does not constitute “deceit’’ 
or furnish justification for ‘‘rescission’’ 
of contract unless representation was 
made with knowledge of falsity or was 
made of one’s own knowledge in a mat- 
ter susceptible of knowledge without 
having knowledge.—Metropolitan Life 
Co. v. Burno, 33 N.E.2d 519, 309 
Mass. 7. 

N.Y.Sup. A representation certified 
as true to the knowledge of the person 
making it when he has no knowledge 
or an opinion based on grounds so 
flimsy as to lead to the conclusion that 
theretwas no genuine belief in its truth 
are sufficient bases for liability for 
fraud.—_Kramer vy. Joseph P. Day, Inc., 
26 N.Y.S.2d 734. 

¢ refusal to see the obvious, or a 
fallure to investigate the doubtful, if 
sufficiently gross, may furnish evidence 
leading to an inference of fraud, so as 
to impose liability for losses suffered 
by those relying on representation.— 
Kramer v. Joseph P. Day, Inc., 26 N, 
Y.S.2d 734. 

Whether one making a false state- 
ment has reasonable grounds for be- 
lieving it true becomes a matter for 
consideration in each case wherein be- 


- fense, and in making 
tion ground on which alleged be 


cermdes truth. dar aOH 


founded is a most important test o 
reality—Kramer y. Joseph Pe 
Inc., 26 N.Y.S.2d 734. A 

N.D. If a physician represents 
patient that the patient.can be 
without knowledge whether the r 
sentation is true or false, and ihe 
tient accepts the treatment in relia 
thereon, and is not cured, the ph: 
cian is liable in an action for dee 
Tvedt v. Haugen, oh N.W. 183. 


C.C.A.Kan,. Intent is an eluatGen el- 
cment of “fraud.”—Miller y. U. 8. 

C.C.A.W.Va. “Fraud”, in the pop 
understanding of the term, involves 
element of moral turpitude or ba ad 
faith and is never presumed, but | 
be clearly proved.—Kuhn y. Chesap ke 
&  O.1R. Co;, 118 F.2d" 400; 

Cal. A “fraudulent misrepresenta 
tion” is one made with the knowledge 
that it is or may be untrue and with 
the intention that the person to wh 
it is made shall act in reliance thereon. 
Civ.Code, § 1572.—Seeger v. Odell, 
P.2d 977, prior opinion 108 P.2d 
Fraud cannot be inferred 
deduced from nonperformance of act: 
which by law the person accused ¢ 
fraud is not required to do whatever 
may be his motive, design or _ pui 
pose.—State Board of pra Exam 
iners v. Morlan, 3 So.2d 402. a 

N.Y.Sup. One may me held liable f¢ 
fraud and deceit though there is la 
ing deliberate or active fraud.—Krame 
v. Joseph P, Day, Inc., 26 N.Y.S.2d 7 

Ohio App. One is not chargea 
with actual fraud unless he has a 
tent to do wrong and in carrying sg Ky 
intent into execution, has inflicted ise 
jury or damage.—Kuehner y. Johns 
34 N.H.2d 996. t 

Va. In Virginia, the intent or f 
faith of a representator is not in iss 
in an action of deceit, and is not con 
trolling.—McDaniel v. Hodges, 11 S 
2d 623. 

W.Va. “Actual fraud”’ is intent n: 
fraud and consists in deception, e 
tionally practiced to induce anechen 
part with property or to surren 
some right. and which acco 
plishes the end_ designed. —Miller _ 
Huntington & Ohio Bridge Co., 3 
$.B.2d 687 . 


cause of its tendency to deceite other: 
to violate public or private confid 
or to injure public interest, and neith- | 
er actual dishonesty of purpose 
intent to deceive is an essential elem 


to deceive is an essential element. 
actual fraud, the presence or absen a 
of such intent distinguishes actual — 
from constructive fraud.—Miller v. 
Huntington & Ohio Bridge Co., 15 
S.E.2d 687. 
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Ga.App. A seller of men’s suits was 
not liable for buyer’s injuries caused ; 
by poisonous dye and chemicals either — 
on theory of negligence or of fraud and — 
deceit because, salesman stated th 
buyer would be “perfectly safe’ in 
wearing the suit where evidence dis- oy 
closed that buyer knew that seller had 
not manufactured the suit and there ~ mi 
was no evidence that buyer understood 
salesman to warrant the suit against 
dangerous dyes or chemicals or that 
buyer relied on statement that it would 
be safe to wear the suit or that buyer 
was misled or deceived by such state- 
ment.—Meyer vy. Rich’s Inc., 12 S.H.2d 
123, 63 Ga.App. 896. 

iil.App. One who seeks relief on ac- 
count of fraudulent statements must 
have relied upon such statements.— 
Ringel v. Pearson, 28 N.H.2d 576, 306 
Tll.App. 285. 

Okl. Where plaintiff, when entering 
into a bigamous marriage with defend- 
ant, believed in good faith that plaintiff 
had been divorced from plaintiff’s for- — 
mer husband, plaintiff was not deprived — 
of right te recover damages from de- a: 
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fendant for fraud in inducing plaintiff 
to enter into bigamous marriage on 
theory that plaintiff and defendant 
were “in pari delicto” with reference 
to illegal marriage contract.—Mashun- 
kashey v. Mashunkashey, 113 P.2d 190. 

Or. A purchaser must use reason- 
able care for his own protection, and 
cannot rely blindly on seller’s state- 
. ments.—Baker y. Casey, 112 P.2d 1031. 
aa S.C. The policy of the courts is to 
= suppress fraud and also not to en- 
-—s courage negligence and inattention to 
- one’s own interest since either course 
has obvious dangers, but the unmis- 
- trine that a wrongdoer cannot shield 
himself from liability by asking the 
law to condemn the credulity of the 
ignorant and unwary.—Thomas _ V. 
American Workmen, 14 S.E.2d 886, 197 
S.C. 178. 

Whether reliance upon a representa- 
» tion in a particular case is justifiable 
or excusable, what constitutes reason- 
able prudence with respect to such re- 
liance and what conduct constitutes a 
reckless or conscious failure to exer- 
ise such prudence depends upon the 
various circumstances involved, such 
as the form and materiality of the rep- 
resentations, the respective intelligence, 


" 


t=) 

Thomas vy. American Workmen, 
/H.2d 886, 197 S.C. 178. | é 
The principle of the right of reliance 
upon representations is closely bound 
up with a duty on the part of the rep- 

- resentee to use some measure of pro- 
tection and precaution to safeguard 
his own interest and as respects the 
‘right to rely upon representations, 
every person must use reasonable dili- 
gence for his own protection.—Thomas 
-y. American Workmen, 14 S.H.2d 886. 
pelos. Cy LTS. 
_—s- Pex.Civ.App. If there was no trust 
relation between niece and her uncle 


any representations, then there was no 
“fraud” for which recovery could be 
had.—Cox vy. Cox, 143 S.W.2d 807, er- 


of cattle could 
7 in sale where 
jury found that they were not induced 
to purchase by reason of seller’s repre- 
sentations, but inspected the cattle be- 
fore purchasing them and relied upon 
their own skill and knowledge of the 
eattle business.—Dillard v. Clutter, 145 
 S.W.2d 632, error refused. 
_ Tex.Civ.App. A misrepresentation 
which does not deceive is. not action- 
| able “fraud’’.—-Collier v. Perry, 149 
 $.W.2d 292, error dismissed, judgment 
- eorrect. 

Tex.Civ.App. Where duties of sell- 
er’s agent were to sell products at 
- wholesale, collect and remit to seller, 
and buyer paid for all products pur- 
ehased from agent who misappropriat- 
ed fund, in seller’s action against buyer 
based on theory of fraudulent con- 
cealment by buyer, buyer’s verification 
of account was not conclusive on ques- 
tion of buyer’s liability where the 
account was verified on January 19, 
1939, and the last item in the account 
involved was sold by seller to buyer 
on January 17, 1939, the agent’s defal- 
‘cation was known or suspected by sell- 
er at time of verification of the account 
and there was no evidence that seller 
made any sales or in any way acted 

to its hurt relying upon the verifica- 
tion.—Phillips Petroleum Co. y. Daniel 
Motor Co., 149 S.W.2d 979, error dis- 
missed, judgment correct. 

Tex.Civ.App. Where defendants 
knew or had notice of fact that land- 
owner had no right to enter into lease 
with them because of plaintiff’s pre- 
existing recorded lease which vested 
in plaintiff determinable fee title to 
the sand and gravel in place, and de- 
fendants purported to enter into a lease 
with owner and removed and converted 
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sand and ‘gravel for the conversion of 


which they were held liable to the 
plaintiff, defendants could not recoup 
from owner the damages assessed 
against them for conversion based on 
claim that they were misled and {n- 
duced to commit unlawful taking by 
false statements of the owner, or on 
ground of breach of implied covenant 
in lease from owner to them that the 
owner had good title to sand and 
gravel deposits.—Cage Bros. v. White- 
man, 153 S.W.2d 727. 

Wash. In vendor’s action for fraud- 
ulent representations which induced 
vendor to extend time of waiver provi- 
sion and to sign deed and assign con- 
tract to defendant, defendant could not 
avoid liability on ground that exten- 
sion document was an _ independent 
agreement, where document was but 
a link in chain of events, that began 
when defendant first approached attor- 
ney for purchaser’s estate and made 
representation as to loaning money to 
the estate—Petersen v. Graham, 110 
P.2d 149. 


§ 68 

U.S.U1. Under Iowa law, if buyer of 
city improvement district bonds relied 
on seller’s false representations to buy- 
er’s injury, it was immaterial that 
buyer did not make its own investi- 
gation to ascertain whether the repre- 
sentations were true.—Equitable Life 
Ins. Co. of Iowa vy. Halsey, Stuart & 


Co., 61 S.Ct. 623, reversing 112 F.2d 
302, certiorari granted 61 S.Ct. 40. 
C.C.A.S.C. Where buyer, allegedly 


charged $1 more than sum total of her 
purchases, made no effort to ascertain 
the correctness of the bill at time that 
she paid it, but willingly paid sum 
charged for purpose of securing eyi- 
dence on which to base a suit for fraud 
against store and its employee, buyer 
could not, under South Carolina law, 
recover for fraud, since a plaintiff may 
not recover on charge of fraud and de- 
ceit unless it is shown that she was 
deceived by false representations and 
relied upon them to her hurt.—Shaw vy. 
Great Atlantic & Pacific Tea:Co., 115 
F.2d 684, 

Ark. Where stockholders were fully 
advised as to the circumstances under 
which a development company was or- 
ganized, and executed written guaran- 
tees to trust company as security addi- 
tional to a deed of trust on develop- 
ment company’s land, guarantors who 
paid amount of their guarantee were 
not entitled to recover from promoter 
on ground of fraud.—Kahn y. Hardy, 
144 S$.W.2d 725. 


Cal.App. Where defendants, to in- 
duce plaintiff to make loan, falsely 
represented that defendants’ title was 


clear except for one deed of trust, fact 
that a second deed of trust on prop- 
erty was then on record, and that 
plaintiff had failed to consult the rec- 
ord, did not preclude plaintiff from 
recovering for the false representations. 
—Brown v. Oxtoby, 114 P.2d 622. 

Where no duty is imposed by law to 
make inquiry concerning matter dis- 
closed by public records, and where 
a prudent man would not be upon in- 
quiry, fact that plaintiff has failed to 
avail himself of means of knowledge 
open to him does not bar him from 
relief when thereafter he shall make 
actual discovery.—Brown y. Oxtoby, 
114 P.2da 622. 

Colo. Where grantor, who was in 
position to know location of lots sold 
by him, sold specifically described lot 
to grantee and pointed out a certain 
lot as the lot sold and grantee with- 
out availing himself of informatién in 
public records built dwelling upon lot 
which was pointed out by grantor, but 
which was in fact property of another 
and not the one sold, grantor was lia- 
ble for fraud notwithstanding grantee’s 
negligence in failing to avail himself 
of public records.—Pattridge vy. You- 
mans, 109 P.2d 646. 

Minn. A buyer of a farm could not 
reasonably rely on a statement in a 
newspaper advertisement that the farm 
was a “money maker’ where buyer had 
lived on a farm all his life and had 
conducted his own farm.—Rother y, 
Hiniker, 294 N.W. 644. 


iiss x 
N.M. The buyer of an automob 
was entitled to rely on the r e 

tions of the seller or his agent that 


was getting a new automobile, and he © 
careful © 


was not required to make a caref 
examination which might not have dis- 
closed even to a mechanic that the 
automobile was not new but had trav- 
eled about 1,500 miles, or that it had 
been in use by another buyer fdr two 
months.—Stewart yv. Potter, 104 P.2d 
736, 44 N.M. 460. 

N.C. Where parties deal at arm’s 
length, and purchaser has full oppor- 
tunity to make inquiry but neglects to 
do so and seller resorts to no artifice 
which is reasonably caleulated to in- 
duce purchaser to forego investigation, 
action in deceit will not lie—Harding 
v. Southern Loan & Ins. Co., 10 8.H.2d 
599,218 N:C.- 129. 

Wash. A party may rely upon state- 
ment as to a fact made to him by an- 
other as basis for mutual engagement, 
where facts are unknown to him bnt 
known to the other and are made for 
purpose of inducing a reliance thereon, 
notwithstanding statement is of a fact 
concerning a matter of public record, 
truth, or falsity of which could he 
ascertained by inspection of the public 
records.—Petersen y. Graham, 110 P.2d 


149, 
§ 71 

N.C, Representations concerning value 
of realty or its condition or adaptation 
to particular uses, will not support an 
action in deceit unless purchaser has 
been fraudulently induced to forbear 
inquiries which he would otherwise 
have made, and, if such type of fraud 
is relied on as an additional ground 
of action, it must be specifically set 
forth in the declaration.—Harding vy. 
Southern Loan & Ins. Co., 10 S.H.2d 
599, 218 N-C) 129. 

Wash. A vendor was not precluded 
from recovering for fraudulent repre- 
sentations by defendant that he had ar- 
ranged with purchaser’s administrator 
to loan to purchaser’s estate the! sum 
necessary to enable estate to take ad- 
vantage of waiver provision in contract 
of sale, which representations induced 
vendor to extend time of waiver provi- 
sion and to sign deed and assign con- 
tract to defendant, because vendor 
signed the deed on advice of counsel, 
where attorney for purchaser’s estate 
represented in letter that defendant 
was loaning money to the estate and 
defendant assured counsel of such loan, 
and hence counsel was not required to 
make an investigation as to trnth of 
Dag iter rs Rietersem v. Graham, 110 P.2d 


§ 72 

Cal.App. Where purchaser’s action 
for fraud against vendor is based on 
conditions that are visible and it is ad- 
mitted that a personal inspection was 
in fact made, the purchaser cannot 
claim that he relied upon alleged mis- 
representations with regard to the vis- 
ible conditions.—Rothstein v. Janss 
Inv. Corporation, 113 P.2d 465. 

Personal inspection is no defense to 
purchaser’s action against vendor based 
upon misrepresentation of condition of 
property, where conditions are not vis- 
ible and are known only to vendor, 
and under such circumstances vendor 
is bound to disclose those facts to 
purchaser.—Rothstein yv. Jansg_ Iny, 
Corporation, 113 P.2d 465. 

Conn. Where boundary line between 
land purchased and highway was of 
record and could as easily have been as- 
certained by purchaser as by vendor or 
broker, neither of whom it appeared 
knew exact location of line, and where 
purchaser made no inquiry as to its lo- 
cation and neither vendor nor broker 
made any attempt to point it out nor 
was there any occasion calling upon 
them to do so, there was no “fraudu- 
lent misrepresentation or concealment” 
as would render vendor or broker liable 
to respond in damages to purchaser be- 
cause highway right of way extended to 
a depth of 25 feet inside what from ap- 
pearance of premises appeared to be 
boundary of property purchased.— 
Stanio y. Berner Lohne Co., 17 A.2d 
502, 127 Conn. 431. 

Or. A right of action for fraudu- 
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enerally, where no fiduciary rela- 
tionship exists between parties dealing 
at arm’s length and no device or arti- 
fice is used to prevent an investigation, 
purchaser must make use of his means 
of knowledge, and, failing to do so, 
cannot recover on ground that he was 
misled by seller.—Baker v. Casey, 112 
P.2d 1031. 

Where contract for exchange of 
plaintiff’s realty in Hugene, Oregon, for 
defendant’s realty in Los Angeles 
County, California, was signed in Eu- 
gene, and plaintiff had no opportunity 
to inspect defendant’s property, rule 
that purchaser must make use of his 
means of knowledge, and failing to do 
so, cannot recover on ground that he 
was misled by seller, was inapplicable. 
- —Baker v. Casey, 112 P.2d 1031. 

S.€. Whether reliance upon a rep- 
resentation in a particular case is jus- 
tifiable or excusable, what constitutes 
reasonable prudence with respect to 
such reliance and what conduct con- 
stitutes a reckless or conscious failure 
to exercise such prudence depends up- 
on the various circumstances involved, 
such as the form and materiality of 
the representations, the respective in- 
telligence, experience, age, and men- 
tal and physical condition of the par- 
ties, and the relation and respective 
knowledge and means of knowledge of 
the parties—Thomas v. American 
Workmeh, 14 pecs 886. 


§ 

Mo.App. Where trust deed securing 
notes was delivered by real estate com- 
pany occupying a confidential relation 
to client in a folder stating that trust 
deed was a first deed of trust notwith- 
standing existence of prior tax liens 
known to company and unknown to 
client, client was justified in believing 
that trust deed was a first lien, and 
fact that no oral representations con- 
cerning taxes were made did not enti- 
tle company to directed verdict in 
client’s action for fraud, since fraud 
may be established by circumstantial 
evidence.—Klika vy. Albert Wenzlick 
Real Hstate Co., 150 S.W.2d 18. 


§ 77 

Colo. Damage is an _ indispensable 
element of actionable ‘‘fraud”.—Santa 
ange Corporation v. Walker, 106 P.2d 
Me. Where seller of potatoes ac- 
cepted check in payment for the po- 
tatoes which had been delivered by 
seller before acceptance of check, and 
payment of check was refused because 
of insufficient funds, and buyer was 
subsequently discharged in bankruptcy, 
seller could not thereafter maintain 
an action for deceit against buyer 
based on giving of the check without 
having funds in bank with which to 
pay it.—McLaughlin v. Cohen, 20 A.2d 
Where seller accepted check in pay- 
ment of price of potatoes which had 

been delivered by seller before accept- 
’ ance of check and payment of check 
. was refused because of insufficient 
funds, alleged fact that check was ac- 

X cepted in payment on condition that 
. it would be paid and that title to 
potatoes would not pass until check 
was paid, would not entitle seller, aft- 
er buyer’s discharge in bankruptcy,’ to 
maintain action of deceit against buy- 
er based on giving of check, in ab- 
sence of proof that buyer obtained 
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property by giving the check.—Mc- 
Laughlin vy. Cohen, 20 A.2d 713. 
Mo.App. Under statute, debtor’s 


transfer of realty to son in fraud of 
ereditors was void, and creditor’s judg- 
ment remained a lien on realty in 
hands of son and located in county in 
which judgment was rendered, and 
ft could be enforced by execution not- 
f withstanding the transfer, and_there- 
fore transfer did not impair lien of 
ereditors’ judgment so as to entitle 
ereditors to maintain action against 
: debtor and son for damages founded 
i on fraud and conspiracy. Reyvy.St.1939, 


; "42 C.J. ANNO.—153 
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‘ery to purchaser of oil from 


_ judgme creditors of debtor 
would be required to institute many 
actions in many states to set aside 
debtor’s transfers of property to son 
did not authorize creditors’ action 
against debtor and son for damages 
founded on fraud and _ conspiracy.— 
Dano v. Sharpe, 152 S.W.2d 693. 

N.Y¥.Sup. An essential element in an 
action for fraud is that the person 
claiming to have been defrauded has 
been. damaged.—People v. Dally, 24 
N.Y.S.2d 692, 175 Misc. 680. 

Ohio App. One is not chargeable 
with actual fraud unless he has an in- 
tent to do wrong and in carrying such 
intent into execution, has inflicted in- 
jury or damage.—Kuehner y. Johnson, 
34 N.H.2d 996. 

§ 92 


U.S.I1. Where seller of city im- 
provement district bonds knew that 
guarantor of bonds was in financial 
straits and that guarantor’s financial 
condition had steadily and _ seriously 
declined after date of balance sheet’ 
furnished to buyer, the seller was 
under duty to inform buyer of true 
situation, under Iowa law.—Equitable 
Life Ins. Co. of Iowa v. Halsey, Stuart 
& Co., 61 S.Ct. 628, reversing 112 F. 
2d 302, certiorari granted 61 S.Ct. 40. 

C.C.A.Mich. A false statement re- 
garding character of title to real estate 
in a transaction where title is material 
when made as a fact, without regard to 
its truth or falsity, for purpose of 
inducing another to contract concerning 
it, constitutes an actionable “fraud” 
where a contract in relation to it is in- 
duced thereby in reliance thereon and 
injury results therefrom.—Grand Trunk 
Western R. Co. v. H. W. Nelson Co., 116 


eee 823, rehearing denied 118 F.2d 
C.C.A.Okl. Where regulations of 


Secretary of Interior prohibited deliv- 
Osage 
Indian lands prior to execution of divi- 
sion order approved by Superintendent 
of Osage Indian Agency, division order 
providing for deduction of 3 per cent. 
of oil received on account of dirt and 
sediment did not thereby represent that 
oil contained 3 per cent. of impurities 
so as to make purchasers liable to 
government for value of oil deducted on 
ground that representation was false, 
but merely proffered a contract contain- 
ing provision for an allowance to cover 
impurities in the oil. Act June 28, 
1906) §§- 1-5, 12, 34 Stat. 539; Act 
March 2, 1929, 45 Stat. 1478.—U. S. 
vy. Stanolind Crude Oil Purchasing Co., 
113 F.2d 194. 

Mo.App. Where judgment creditor’s 
lien is destroyed or definitely impaired 
by debtor’s transfer of realty to son, 
ereditors can maintain action against 
debtor and son for damages founded 


on fraud and conspiracy.—Dano_ vy. 
Sharpe, 152 S.W.2d 693. 
N.Y.Sup. Wife who was granted an 


annulment from her husband, could 
thereafter maintain action against the 
husband for fraud and deceit based 
on allegedly false representations that 
the husband was in good health when 
in fact he was suffering from a chronic 
and incurable disease known as hemo- 
philia—Cohen y. Kahn, 28 N.Y.S.2d 
847, 177 Misc. 18. 


§ 106 

Cal.App. A representation constitut- 
ing a misrepresentation concerning a 
matter of law and the mere opinion of 
the defendants would not be actionable. 
Forbes v. Board of Missions of M. H 
Church, South, 104 P.2d 111. 

Okl. Ordinarily, misrepresentation or 
concealment as to a matter of law is 
not sufficient basis upon which to pred- 
icate fraud but where one has superior 
means of information, professes knowl- 
edge of the law, and thereby obtains an 
unconscionable advantage of another 
who is ignorant and has not been in a 
situation to become informed, the in- 
jured party is entitled to relief as well 
as if misrepresentation had been made 
concerning a matter of fact.—National 
Aid Life Ass’n v. Krow, 107 P.2d 177. 


; aS 1 
upport fraud a 
unless the party charged with mi 
sentation is presumed to possess 
perior knowledge of the par 
question of law, and by such dec 
deliberately induced the compla 
party to act thereon to his prejudice.- 
Equity Life Ass’n of Oklahoma Ci 
Willis, 108 P.2d 110. ; 
Tex.Civ.App. Generally, misrepr 
tations as to a matter of law wil 
support an action for fraud and 
—Patterson v. Shell 
ration, 143 S.W.2d 208 
judgment correct. 


, error dismiss 
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Minn. Where it is reasonably 
that parties are not dealing at arm’ 
length and because of relations of pai 
ties and peculiar circumstances of case 
a false representation as to value a 
reliance thereon produces a pa 
fraud, the strict rule that represe 
tions of value are mere ‘expres: 
of opinion” and “trade talk’ yields 
to the justice of the ease and reso re 
the representation into one of fa 
Gable v. Niles Holding Co., 296 


525: 
§ 116 

Cal.App. Generally, plaintiff 
recover damages for fraud wh 
permit him to do so would be 
plaintiff to take advantage of 
fraud, except where party see 
lief is not a free moral agent, 
his consent to improper act is obtain 
through menace, duress, or undue it 
fluence, and where his wrongdo 
in fact much less than -that of 
adversary, who, taking advantage 
him, hag Jed him into it, and r 
will not be denied to party le 
fault against one who has led hi: 
act of fraud by a violation of ¢ 
goaror Ei aralis v. Shenas, 107. 

N.¥.Sup. Where wife was g 
an annulment of her marriage, the 
could not be bound by the comm 
law limitation against one spouse sv 
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ing another for a tort so as to 
clude the, wife from recovering fro 
husband for fraud based on husban 
false representations that he wa 
good health when in fact he was 
fering from hemophilia.—Cohen 
Kahn, 28 N.Y.S.2d et 177 Mise. 1 


19 : 
Cal.App. Where plaintiff, who — 
uneducated was confronted with 


rat 
: part 
who had died, and defendant, who 
owned restaurant building and refuse 
to consent to plaintiff assigning leas 
induced plaintiff to convey pla 
interest in business to defendant 
liance upon representations of defen 
ant and attorney, who acted for de- 
fendant without plaintiff’s knowledge 
and who was also public administrator, 
fraud, if any, practiced upon _ thir 
party’s estate by plaintiff, did not, : 
matter of law, preclude plaintiff from 
recovering damages from defendant r 
alleged fraud, since plaintiff did not | 
as a “free moral agent”, with regard 
ier Teal Pre 0 CE v. Shenas, 
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Ky. 
basis of an action, it is not essential 
that pre-existing common design be 
shown, nor even a common interest 
in the fruits of the fraud, to entitle 
the defrauded party to joint and sey- ~- 
eral judgments.—Hall’s Adm’r y. Hall, 
149 S\W.2d 24, 285 Ky. 730. 
§ 125 

Ga.App. A material misrepresenta- 
tion constituting actual fraud may give 
rise to an independent action in tort 
for deceit, to recover for damage thus © 
occasioned. Code, § 105-302.—Brown 4 
vy. Ragsdale Motor Co, 16 8.H.2d 176. 
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An independent affirmative action in 
tort based upon fraudulent misrepre- 
sentations must be based upon actual 
fraud. Code, 105-302.—Brown  V. 
Ragsdale Motor Si28° S.H.2d 176. 


Okl. Although statutes may in some 
respects enlarge common law right of 
action for fraud and deceit, the action 
still rests upon fraud. 15 OklSt.Ann, 
§§ 57, 59; 76 Oki.St.Ann. §§ 2, 3.— 
Jewell v. Allen, 109 ge 230% 

12 

D.C.Ky. A contract made by an 

agent in name of principal, in which 

inures to agent a secret profit not 

‘known to or acquiesced in by princi- 
pal, is voidable by principal upon dis- 
covery of the facts, and principal can 

disaffirm the contract and rescind or 

affirm contract and seek damages either 

‘by action for deceit or by defense or 

counterclaim.—In re Dant & Dant of 

Kentucky, 39 F.Supp. 753. 

Cal. When one makes a contract up- 
on representations in nature of induce- 
ments to enter into it, and there is no 
misunderstanding as to its nature, con- 
tract is voidable but not void, and in 
, such case if contract has been com- 

pletely executed, injured party’s rem- 
 edy is an action for damages.—City of 
Oakland y. California Const. Co., 104 


Party defrauded may ob- 
tain cancellation or rescission, affirma- 
tive relief by action to recover com- 
pensation for injury sustained by 
the fraud, or defensive relief where- 
by the fraud is set up to defeat ac- 
tion brought to enforce an apparent 
; Peon Silles v. Bodkin, 111 P.2d 


: if 
.  Cal.App. One who has been induced 
to enter into contract by false repre- 
 gentations may rescind contract or af- 
firm it and claim damages, but he can- 
not do both.—Hjorth v. Bernstein, 112 
P.2d 6438. 
A contract which is induced by 
fraudulent representations must be ef- 
fectually disaffirmed before defrauded 
party’s right to damages is lost, and an 
ineffectual attempt to disaffirm the con- 
tract will not bar right to damages.— 
Hjorth v. Bernstein, 112 P.2d 643. 
Purchasers of oil royalty were not 
" barred from recovering damages for 
_ false representation which induced pur- 
- chase because they prayed for rescis- 
gion, where rescission was denied on 
: ground that it would have been inef- 
 fectual, especially where defendant did 
not raise defense of election of reme- 
dies in trial court.—Hjorth v. Bern- 
stein, 112 P.2d 643. 
Cal.App. Where vendor has misrep- 
_ resented to purchaser condition of 
property, purchaser induced thereby to 
make purchase may either bring action 
for rescission or for damages.—Roth- 
stein v. Janss Inv. Corporation, 113 
P.2d 465. 

One induced by deceit or fraud to 
enter into a contract may, upon dis- 
covery, either repudiate and rescind 
the contract, or he may allow the con- 
tract to stand and sue for damages.— 
Rothstein vy. Janss Inv. Corporation, 
113 P.2d 465. 

Cal.App. A party induced by false 
representation to enter into a contract 
may proceed to perform it and sue 
for damages for the misrepresentation. 
—Gogo v. Los Angeles County Flood 
Control Dist., 114 P.2d 65, motion de- 
nied 117 P.2d 392. 

Cal.App. A party who has been in- 
duced to enter into a contract by 
false and fraudulent representations 
may rescind the contract, or he may 
affirm it, keeping what he hag re- 
ceived under the contract, and maintain 

. an action to recover damages sustained 
by reason of the fraud, or he may set 
up such damages as a complete or 
partial defense to suit on the contract. 
—Grady v. Easley, 114 P.2d i 

Ga.App. Fraud ordinarily gives in- 
jured party right to rescind contract, 
or, by affirming it, to claim damages. 
Code, §§ 20-502, 96-201.—Brown v. 
Ragsdale Motor Co., 16 S.H.2d 176. 

Iu, One who is guilty of fraud can- 
not complain that his victim elected 
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—Callner v. Greenberg, 33 N.H.2d 437, 
876 Ill. 212, reversing 26 N.H.2d 675, 
304 Ill.App. 501, transferred 23.N.E.2d 
29, 3%2 Ll, 176: 

Iul.App. Although one who was al- 
legedly compelled to sell her stock in 
company to defendant for less than its 
true worth by reason of defendant’s 
wrongful acts might have maintained 
suit for rescission of contract, rescis- 
sion was not her sole remedy, but rath- 
er she could affirm the transaction, so 
far as it had gone, and sue in tort for 
her damages sustained by reason of 
defendant’s wrongful acts.—Slade_ v. 
Slade, 33 N.H.2d 951, 310 Ill.App. 77. 

N.M. Where false representations of 
material facts are made in the sale or 
purchase of a motor vehicle, the inno- 
cent party may rescind the sale or re- 
cover damages on the theory of fraud 
and deceit.—Stewart v. Potter, 104 
P.2d 736, 44 N.M. 460. 

N.Y.App.Div. A person who has 
parted with consideration upon con- 
tract induced by fraud has three rem- 
edies, in that he may rescind contract 
absolutely and sue in action at law 
to recover consideration parted with, 
he may bring an action in equity to 
rescind contract and in that action 
have full relief, or he may retain what 
he hag received and bring an action 
at law to recover damages sustained. 
—Rosenfeld y. Oleck, 25 N.Y.S.2d 457. 

N.C. Where trial court in its charge 
stated that action was brought in de- 
ceit and gave measure of damages ap- 
plicable in a tort action, specifically 
using terms “tort feasor’ and ‘‘wrong 
doer” and words “warrant” and ‘“war- 
ranties” as used in issues were used 
as terms synonymous with words 
“representation” and ‘‘representations”, 
the action was in tort for deceit, and 
judgment therein would not be “res 
judicata” in respect to a subsequent 
action for breach of warranty.—Hard- 
ing v. Southern Loan & Ins. Co., 10 
S.H.2d 599, 218 N.C. 129. 

Ohio App. A purchaser of realty, on 
discovering broker’s fraud in repre- 
senting realty, may either ratify trans- 
action as to vendor and make pay- 
ments, reserving right to sue broker, 
or may offer to rescind, in which case 
vendor, if he insists on holding pur- 
chaser to his bargain, will be deemed 
to have ratified broker’s representa- 
tions.—Mutual Home & Savings Ass’n 
se A v. Westgerdes, 35 N.H.2d 


Or. A party who has been induced 
to enter into contract by fraud has, 
upon discovery, an “election of reme- 
dies” to affirm contract and sue for 
damages, or to disaffirm contract and 
be reinstated in the position in which 
he was before consummation of con- 
tract, and such remedies are inconsist- 
ent and the adoption of one is the ex- 
clusion of the other.—Belanger v. How- 
ard, 112 P.2d 1022. 

Or. A party induced to enter into 
contract by fraud may either affirm 
contract and sue for damages or dis- 
affirm it and be reinstated in the posi- 
tion in which he was before it was 
consummated, but these remedies are 
inconsistent and not concurrent, and 
the adoption of one is the exclusion 
ey other.—Baker v. Casey, 112 P.2d 

S.C. In action against insurer for 
fraud inducing release of claim on life 
policy in consideration of sum less than 
amount due under policy, where defense 
interposed was not suicide but release 
and failure to return consideration for 
the release, court erred in holding at 
close of testimony that action was ex 
contractu.—Taylor v. Palmetto State 
Lite Ins. Co., 12 S.H.2d 708, 196 S.C. 

Tex.Civ.App. Misrepresentation and 
fraud inducing person to enter into 
contract to purchase realty will entitle 
such person to equitable relief, and 
he may rescind contract and recover 
money or cancel his obligation under 
contract or retain property and sue 
for damages.—Bennett y. Pape, 152 
S.W.2d 486, error dismissed, judgment 
correct. 
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Wis. One induced by fraud to 
into a contract may rescind, rest 
pre-existing status, and sue at law to 
recover his payments, or offer to re- 
store the status, keep his offer good, 
and sue in equity to rescind and recoy- 
er his payments, or affirm the contract 
and sue for the damages resulting from 
the fraud.—Morse Chain Co. v. T. W. 
Meiklejohn, Inec., 296 N.W. 106, 237 
Wis. 383. 
In an action for damages for fraud 
and deceit inducing a contract, plaintiff 
affirms the contract and sues to recover 
the amount of damages sustained as a 
result of the fraud practiced upon him. 
—Morse Chain Co. v. T. W. Meiklejohn, 
Inc., 296 N.W. 106, 237 Wis. 383. 

§ 130 

S.c. An action against insurer for 
fraud inducing compromise settlement 
of claim on life policy could not be 
maintained where plaintiff had not re- 
paid nor tendered the consideration re- 
ceived for the compromise settlement.— 
Taylor v. Palmetto State Life Ins. Co., 
12 S.H.2d 708, 196 S.C. 195. 


§ 134 

C.C.A.Ill. Where divorced husband’s 
attorney by fraudulent representations 
induced wife to release husband’s obli- 
gation under property settlement agree- 
ment for support of wife and her minor 
children, and attorney successfully in- 
terposed the release as bar to claim 
filed in Illinois probate court against 
husband’s estate for money due for 
wife’s support and for support of chil- 
dren, invalidity of release would not 
preclude recovery for attorney’s fraud. 
—MeVeigh v. McGurren, 117 F.2d 672. 

Tort-feasor cannot defend his own 
fraud by his own wrongdoing.—Mc- 
Veigh v. McGurren, 117 F.2d 672. 

Ariz. The provision in written con- 
tract of sale of automobile which stated 
that it was agreed that there was no 
representation that year model of au- 
tomobile correctly stated the year of 
manufacture was no defense to buyer’s 
action against seller for damages for 
sale of a 19386 model automobile up- 
on false representation that it was a 
1937 model, since “year of manufac- 
ture” and “year model” were not the 
same thing and both parties were in- 
terested only in the ‘“‘year model’’.— 
Lutfy v. R. D. Roper & Sons Motor Co., 
115 P.2d 161. 
_ La.App. Negligence is not a defense 
in an action based on error and fraud. 
—Griffing v. Atkins, 1 So.2d 445, 
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U.S.I1l. Stipulations by which one 
attempts to avoid the consequences of 
false statements fraudulently or reck- 
lessly made are strictly construed in 
Iowa courts.—Equitable Life Ins. Co. 
of Iowa v. Halsey, Stuart & Co., 61 S. 
Ct, 623, reversing 112 F.2d 302, certio- 
rari granted 61 S.Ct. 40. 

C.C.A.Mich. Where contract for grad- 
ing and construction of railroad pro- 
vided that right of way was being ac- 
quired by the state, and that the con- 
tractor agreed to enter in on any part 
of line where right of way had been ac- 
quired and proceed to construction of 
that part without at any time making 
any claim against the railroad for any 
delay encountered through failure or in- | 
ability of the state to acquire any part 
or all of necessary right of way, such 
provision did not bar contractor from 
recovering for delay due to fraudulent 
representation by railroad that it had 
secured substantially all of right of 
way.—Grand Trunk Western R. Co. vy. 

H. W. Nelson Co., 116 F.2d 823, re- 
hearing denied 118 F.2d 252. 

The rule that a person who has been | 
defrauded by another in making an ex- , 
ecutory contract is barred of a remedy 
for his damages for the fraud by per- 
formance with knowledge of the fraud 
acquired subsequent to making and : 
previous to performance has no appli- 
cation to contract where the party com- 
plaining of fraud has partially dis- 
charged his obligation before discover- 
ing the fraud.—Grand Trunk Western 
R. Co. v. H. W. Nelson Co., 116 F.2d 
823, rehearing denied 118 W.2d 252. 

When fraud is brought to notice of 
a contractor which would put upon in- 


_ eusable.—Grand 
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to 
contract is ex- 
c Western R. Co. 
v. H. W. Nelson Co., 116 F.2d 823, re- 
hearing denied 118 F.2d 252. 

Where contractor, relying on _rail- 
road’s representation that railroad had 
acquired substantially all of right of 
way, entered into contract for construc- 
tion of railroad when delay was caused 
by the failure of the railroad to have 
acquired right of way, the contractor 
could have rescinded, but having per- 
formed part of work, contractor was 
not compelled to abandon the contract 
and claim damages, and could complete 
contract and earn compensation. to 
which it was entitled, notwithstanding 
the failure of the railroad to perform 
its undertaking, since it was not prob- 
_able a rescission would afford contrac- 
' tor an adequate remedy.—Grand Trunk 
Western R. Co. v. H. W. Nelson Co., 
116 F.2d 823, rehearing denied 118 F. 
2d 252. 

Where contractor allegedly entered in- 
to contract for construction of railroad 
in reliance on railroad’s fraudulent rep- 
resentation that railroad had acquired 
substantially all of right of way, 
whether contractor’s acts, under the 
eontract and rights acquired by it sub- 
sequent to discovery of alleged fraud, 
constituted a waiver, depended on 
whether they were done with full 
knowledge of fraud and with the mani- 
fest intention of abiding by the con- 
tract and waiving all rights to recover 
damages for the _ deception.—Grand 

_ Trunk Western R. Co. v. H. W. Nelson 
Co., 116 F.2d 823, rehearing denied 118 
F.2d 252. 

A contracting party claiming to have 
been defrauded may not continue in the 
performance of a contract or enter into 
a new agreement in relation to its sub- 
ject matter without waiving the fraud. 
—Grand Trunk Western R. Co. v. H. W. 
Nelson Co., 116 F.2d 823, rehearing de- 
nied 118 F.2d 252. 

Ariz. The provision in written con- 
tract for purchase of automobile that 
it was agreed between parties that 
written contract contained complete 
contract, and that in entering into it 
buyer relied solely on his own inde- 
pendent investigation 
and placed no reliance on or acted up- 
on representations made by seller, did 
not ‘‘waive’ any misrepresentation 
made by seller as to year model of. the 
automobile.—Lutfy v. R. D. Roper & 
Sons Motor Co., 115 P.2d 161. 


N.Y.App.Div. Provision of contract 
for lease of piling with option to pur- 
chase, that the lessee represented that 
materials furnished by the lessor were 
suitable for purposes for which the 
lessee intended to use them, and _ les- 
see undertook the full responsibility 
for representation realizing that the 
lessor relied thereon, would not relieve 
the lessor from liability to the lessee 
if the contract was induced by ‘the 
fraud and misrepresentation of the 
lessor.—Hockensmith Contraeting Co. 
v. Carnegie-Illinois Steel Corporation, 
25 N.Y.S.2d‘ 636, 261 App.Div. 349, re- 
versing 22 N.Y.S.2d 280. 


_ $.C. A person who has been injured 
by the fraud of another may by econ- 
duct inconsistent with an intention to 
sue for damages for the fraud ‘‘waive”’ 
the right to sue just as he may waive 
any other cause of action.—Bull v. Met- 
ropolitan Lite Ins. Co., 12 S.H.2d 24, 
195 S.C. 536. 

To constitute “waiver” of fraud, the 
defrauded party must act with full 
knowledge of his rights and of the 
material facts constituting the fraud.— 
Bull v. Metropolitan Life Ins. Co., 12 
S.H.2d 24, 195 8.C. 536. 

There can be no ‘‘waiver” of fraud 
where the defrauded party did not 
know of the fraud and had no means of 
discovering it, although knowledge of 
all facts tending to prove the fraud is 
not necessary, it being sufficient if the 
material facts which go to make it up 
are known.—Bull vy. Metropolitan Life 
Ins. Co., 12 S.W.2d 24, 195 S.C. 586. 

Tex.Civ.App. Where individual de- 
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for judgment upon vendor’s lien note 
and foreclosure of vendor lien pleaded 
that they had been induced to pur- 
chase land by false representations 
by plaintiff bank’s agents and for off- 
set of damages sustained against in- 
debtedness represented by notes held 
by plaintiff, and extension agreement 
for payment of vendor’s lien notes re- 
cited that notes. were secured by valid 
and subsisting lien on premises and 
provided that all covenants should re- 
main in full force except as changed 
by extension agreement, and that, in 
event of default, rights of the parties 
should immediately revert to and be 
governed by covenants and agreements 
in principal notes and deed of trust, 
the extension agreement was based 
upon a valid “consideration” and was 
not a ‘unilateral agreement’? and, up- 
on default, obligors could not avoid 
legal effect of extension agreement 
which affirmed and acknowledged le- 
gality and enforceability of original 
debt._Santa Ana Citrus Groves v. 
First Nat. Bank of Chicago, 149 
W.2d 310, error refused. 

Wis. Where company by contract 
appointed dealer exclusive distributor 
of its stokers in specified territory and 
agreed not to sell or establish any other 
distributor to sell stokers in the terri- 
tory, a provision of contract that com- 
pany would ‘‘not be held financially re- 
sponsible for any infringement of deal- 
er’s territory” was not intended to de- 
feat exclusive territory feature of con- 
tract, but referred only to infringement 
by one exclusive dealer of territory of 
another exclusive dealer, and would not 
defeat dealer’s right of recovery for 
fraudulent representations inducing the 
contract.—Morse Chain Co. v. T. W. 
N.W. 106, 237 


Meiklejohn, Inc., 296 
Wis. 383. 
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Cal.App. Where loan induced by 


false representations was made April 
30, 1931, but fraud was not discovered 
by plaintiff until about May 31, 1938, 
action for damages based upon the 
false representations commenced April 
24, 1934, was not barred by “laches’’.— 
Brown v. Oxtoby, oa P.2d 622. 


La. When fraud is alleged as basis 
of right to relief, all persons who par- 
ticipated in the alleged fraud and 
those who are its beneficiaries are 
“Droper parties’’.—Board of Com’rs of 
Orleans Levee Dist. v. Shushan, 2 So. 
2d 35, 197 La. 598. 

N.C. A complaint for fraud and con- 
spiracy, whereby plaintiffs were in- 
duced to execute deed containing de- 
scription of valuable property not in- 
tended to be conveyed, was not demur- 
rable on ground of ‘defect of parties’’ 
by inclusion of defendant who was al- 
leged to have participated in fraudulent 
scheme by retaining one of the four 
$500 notes which were to be given 
plaintiffs as purchase price.—Griggs v. 
Griggs, 11 cael aie. 218 N.C. 574. 

Cal.App. A complaint should sub- 
stantially show the representation of 
a material fact, the falsity thereof, 
knowledge of such falsity, or the mak- 
ing of a representation without suf- 
ficient knowledge, the intent to de- 
ceive, or induce one to enter into a 
transaction, the participation of the 
defendants accused of the fraud, the 
belief in the truth of the representa- 
tion, the reliance thereon, and the con- 
sequent damages to the parties in- 
jured.—Wennerholm vy. Stanford Uni- 
Meee School of Medicine, 113 P.2d 
736. 
In action for fraud, the defendant is 
entitled to have the complaint set forth 
specific averments of fraud, or state 
why the plaintiff is unable to do so.— 
Wennerholm y. Stanford University 
School of Medicine, 113 P.2d 736. 

Ga.App. In action against selling 
agents to recover for their false repre- 
sentations in sale of a lot, petition al- 
leging that defendants represented to 
plaintiff, who purchased lot for $1,500, 
that no lot in subdivision would be 
offered for sale at a lower price, that 


- the pleadings 


subsequent sale of other lots a 

caused purchaser’s lot to depreciat 
that sum, that defendants falsely rep 
resented that gas would be immediate 
available, that purchaser was compelled — 
to reside at a hotel until gas m: 
could be constructed and that agen 
falsely represented that there wow 
be no cost in connection with sewe: 
other than cost of a meter did not 
out a cause of action.—Wilkes 
eeigamab ee! Realty Co., 16 S.H.2d 


Ga.App. A count alleging that de- — 
fendants made false representations, 
that they knew at the time that 
representations were false, that th 
made them with intention of deceivi 
plaintiff, that plaintiff relied on 
representations, and that plaintiff su 
folned damage as proximate result — 

e 


First Bancredit Corporation v. 
McKenzie Lumber Co., 16 S.H.2d 
A petition, alleging 
plaintiff executed note in reliance on 
defendants’ false representation tha 
plaintiff's property would not be sub- 
jected to payment of her husband 
debt to defendants, that, with intenti 
of forcing collection of husband’s de 
from plaintiff, defendants transfer 
note for value to transferee in due 
course, and that plaintiff was compelle 


O’Connor v. DeLoach, 16 S.H.2d 2 
IiLApp. A complaint, which allege 
that plaintiff was a widow of 70 year 
of age, that deceased husband and de 
fendant, who was his brother, ente: 
into an agreement granting survivin: 
brother an option for purchase of all 
stock of brother who first died and his — 


ant exercised various means to depre- 
ciate apparent value of corporation’s — 
stock and to coerce plaintiff to sell 
stock on basis of such depreciated ap- 
parent value, stated cause of action 
based on ‘duress’, notwithstanding — 
that plaintiff accepted money offered 
by defendant for plaintiff’s stock. 
Slade v. Slade, 33 N.H.2d 951, 310 Ill. 
App. 77. Boe): 

La. When fraud is distinetly an 
clearly alleged, technical objections 
should not avail 
the widest latitude should be exten 
to persons seeking relief from frau 
—Board of Com’rs of Orleans Levee ~ 
nate v. Shushan, 2 So.2d 35, 197 La. | 

N.Y.Sup. 


In action by 
surviving 


deceased’s — 
spouse, ts 


allegations that 
spouse was fraudulently induced by de- 
fendants to release inchoate right of 
dower by joining in conveyance of de- 
ceased’s interest in his father’s estate 
to a corporation in return for stock, | 
and that subsequently deceased and de- i 
fendants conspired to transfer the stock 
to defendants without consideration for 
purpose of defeating spouse’s inchoate 
right of dower and other rights in de- 
ceased’s property, stated a cause of — 
action based on fraud. Rules of Civil 
Practice, Rules 106, 107.—Rogers y. 
Rogers, 22 N.Y.S.2d 659, 174 Misc, 841. — 

Or. A complaint alleging that rep-— 
resentations made by defendant were 
material and false and were known by 
him to be false when made, and that 
plaintiff, without knowledge of their 
falsity and in reliance upon them, was 
induted to exchange her property for 
that of defendant, stated cause of ac- 
tion for ‘fraud’’.—Baker vy. Casey, 112 
Prapsosi. 

Wis. In action to recover money al- 
legedly due plaintiff under contract by 
which plaintiff conveyed to defendants 
an interest in plaintiff's patent for 
safety barrier or gate, and_ defendants 
agreed to pay plaintiff $25 per week 
from date of organization of corpora- 
tion, counterclaim alleging that defend- 
ants in reliance on plaintiff's repre- 


eae 
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used for demonstration purposes, ad- 
vanced large sums of money to plaintiff 
for personal needs and for traveling 
expenses to, obtain prospective custom- 
ers, sufficiently alleged misrepresenta- 
tion of material fact and _ reliance 
_ thereon to state cause of action for 
 fraud.—-Banschbach v. Meuer, 297 N.W. 
a5 402, 237 Wis. 454. 
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N.C. In action for breach of trust 
a nd fraud against corporation and two 
individual defendants, the complaint 
stated a cause of action against indi- 
vidual defendants, as against demur- 
Ter, where it was alleged that individ- 
ual defendants were officers and agents 
* of corporate defendant and ‘actually 
caused and participated in the wrong- 
ful acts” of their principal, which were 
pecifically set out, and sufficiency of 
acts alleged to make out a case of 
actionable fraud on part of corporate 
defendant was not challenged, notwith- 
standing that complaint did not di- 
ectly allege that acts of individual de- 
ndants constituted fraud.—Anderson 
yotton Mills v. Royal Mfg. Co., 11 S. 
d 550, 218 N.C. 560. 
Where action is based on fraud, the 
td “fraud” need not be used in the 


derson Cotton Mills v. Royal Mfg. 
0., 11 S.H.2d 550, 218 N.C. 560. 
pce? 95 § 147 
: z A complaint alleging fraud in- 
ucing plaintiff to agree to joint adven- 
e, whereby corporation was .organ- 
d to develop land and plaintiff sur- 
dered property to such corporation 
n exchange for stock, sustained verdict 
or plaintiff, though some specific al- 
legations of fraudulent representations 
uld not sustain such verdict.—Wad- 
1 vy. White, 108 P.2d 565, rehearing 
denied 109 P.2d 843. 
_ Ariz. A complaint, alleging that de- 
dant and another falsely stated that 
lintiff’s contract with land company 
terfered greatly with sales to pros- 
ctive purchasers and hence defendant 
ended to stop further development of 
and project and thus curtail value of 
plaintiff's contracts, and that, if plain- 
tiff would agree to organization of de- 
velopment company and transfer his 
Toperty to it, defendant would en- 
ge scope of operations so as to make 
ge profits, whereas defendant never 
intention of giving development 
ympany full charge of lands but in- 
nded to deprive plaintiff of his rights 
nder contracts with land company, 
showed false “representation” consist- 
ing in promise to perform future act 
with present intention not to perform, 
in view of relation of the parties as 
joint adventurers.—Waddell v. White, 
108 P.2d 565, rehearing denied 109 P. 
2d 843. 
Cal.App. 
ment debtors stated that they would 
e compelled to forfeit lucrative con- 
ruction contracts if judgment credi- 
tor attempted to collect judgment, that 
debtors promised to pay judgment if 
ereditor would forbear in efforts to 
collect judgment, that creditor did 
_ forbear, but that defendants had made 
promises without any intention of per- 
formance, and with intent that judg- 
ment would be outlawed, sufficiently 
alleged successful perpetration of a 
fraud and resulting damages.—Long 
vy. Thompson, 113 P.2d 698. 
_  Ga.App. Declaration in attachment 
3 alleging that defendants, acting 
_ through agent, negotiated with plain- 
tiff to sell him realty on which house 
and filling station were located, repre- 
senting that water supply was amply 
sufficient for use of tenants in house 
and for filling station, that plaintiff 
relying on_ representation purchased 
realty, that adequate water supply 
would have been at least 16,000 gal- 
lons per month, whereas actual water 
supply was not more than 800 gallons 
per month, and that plaintiff was re- 
quired to dig a new well and install a 
new pump, and that plaintiff was en- 
titled to recover cost of well and pum 
set forth a cause of action. Code 1938, 


a 


A count alleging that judg- 


sentation of ownership of gate to be 5 105-302.—Pressley 


D- 


2d 394. as BS a, > 

Iowa. In pleading fraud, the spe- 
cific facts relied upon should be al- 
leged.—New York Life Ins. Co. of 
New York, N.Y., v. Clemens, 297 N. 
W.. 253. : 

N.J. A complaint which alleged 
that plaintiff was induced to sign a 
release and discontinue action against 
corporation for amount of loan upon 
fraudulent representations of individ- 
ual defendants that corporation was 
in hopeless financial condition stated 
a cause of action for deceit against 
individual defendants who were not 
parties to the release—Kearney V. 
National Grain Yeast Corporation, 19 
A.2d 19, 126 N.J.L. 307. 

N.Y.App.Div. Allegations that  les- 
see was induced to enter into contract 
for lease of piling with option to 
purchase by fraudulent representations 
of the lessor stated cause of action 
against the lessor.—Hockensmith Con- 
tracting Co. v. Carnegie-Illinois Steel 
Corporation, 25 N.Y.8.2d 686, 261 
pda 349, reversing 22 N.Y.S.2d 
280. 


N.Y.App.Div. A complaint alleging 
that infant who was a vocalist individu- 
ally and by her mother as_ guardian 
entered into contract employing plain- 
tiffs as managers and thereafter in- 
fant repudiated agreement, and that 
guardian had falsely represented that 
she had full power to enter into agree- 
ment and legally bind infant so that 
agreement could not be rescinded or re- 
pudiated by infant, did not state a 
cause of action for fraud based on al- 
leged false representations since infant 
had right to rescind contract and al- 
ledged false representation was not 
material—Lee v. Silver, 28 N.Y.S.2d 
333, 262 App.Div. 149, modifying 27 
N.Y.S.2d 236, 176 Misc. 307. 

N.Y.Sup.: Complaint stated cause of 
action for fraud and deceit though one 
of false representations alleged was a 
misrepresentation of law which was not 
actionable, where there was represen- 
tation of fact included.—Lee v. Silver, 
27 _N.Y.S.2d 236, 176 Misc. 307, modi- 
fied 28 N.Y.S.2d 3338, 262 App.Div. 149. 

N.C. In action for breach of trust 
and fraud against corporation and two 
individual defendants, the complaint 
stated a cause ot action against indi- 
vidual defendants, as against demurrer, 
where it was alleged that individual 
defendants were officers and agents of 
corporate defendant and “actually 
caused and participated in the wrong- 
ful acts” of their principal, which were 
specifically set out and sufficiency of 
facts alleged to make out a case of 
actionable fraud on part of corporate 
defendant was not challenged, not- 
withstanding that complaint did not 
directly allege that acts of individual 
defendants constituted fraud.—Ander- 
son Cotton Mills v.* Royal Mfg. Co., 11 
S.H.2d 550, 218 N.C, 560. 

A characterization of “fraud” in a 
complaint without any facts to support 
it, is a mere “brutum fulmen”, but a 
complaint which alleges facts from 
which the fraudulent intent may rea- 
sonably be inferred, or presumed, or 
necessarily results, will be upheld as 
against a demurrer.—Anderson Cotton 
Mills v. Royal Mfg. Co., 11 S.H.2d 550, 
218 N.C. 560. 

Pa.Orph, The specific facts and cir- 
cumstances constituting an alleged 
fraud must be stated, and the facts 
so stated must be sufficient in them- 
selves to show that the conduct com- 
plained of was fraudulent.—Goldberg 
v. Goldberg, 51 Dauph. 16. 
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Cal.App. Where there was no allega- 
tion that representations alleged to 
have been made by defendant were 
made with intent to deceive or that 
purchase of interests in oil venture 
was made in reliance upon such repre- 
sentations and there was no allegation 
that defendant did not believe in truth 
of statement attributed to him or that 
he asserted as a fact an untruth with- 
out any reasonable ground for beliey- 
ing it to be true, plaintiff was not en- 
titled to recover purchase price of cer- 
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tations of the defe 
Civ.Code, §§ 15 709, 1710.—Howe_. 
Deck, 116 P.2d 155. : ics 
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Where there was no alle- 
gation that representations alleged to 
have been made by defendant were 
made with intent to deceive or that 
purchase of interests in oil venture was 
made in reliance upon such representa- 
tions and there was no allegation that 
defendant did not believe in truth of 
statement attributed te him or that 
he asserted as a fact an untruth with- 
out any reasonable ground for believing 
it to be true, plaintiff was not entitled 
to recover purchase price of certain 
interests in oil venture on ground that 
the purchase was induced by the false 
representations of the defendant. Civ. 
Code, §§ 1572, 1709, 1710.—Howe vy. 
Deck, 116 P.2d 155. 

Tex.Civ.App. Pleadings which failed 
to allege that bank had no intention 
of fulfilling its promise not to foreclose 
a lien on oil and gas lease, without 
notice, at time it made such promise 
and which failed to allege special dam- 
ages resulting from violation of bank’s 
oral agreement, were insufficient to sup- 
port a money judgment against bank 
for breach of bank’s oral agreement. 
—Guthrie v. Gossett, 142 S.W.2d 410. 

§ 1% 

Cal.App. Where there was no al- 
legation that representations alleged to 
have been made by defendant were 
made with intent to deceive or that 
purchase of interests in oil venture was 
made in reliance upon such representa- 
tions and there was no allegation that 
defendant did not believe in truth of 
statement attributed to him or that he 
asserted as a fact an untruth without 
any reasonable ground for believing it 
to be true, plaintiff was not entitled 
to recover purchase price of certain 
interests in oil venture on ground that 
the purchase was induced by the false 
representations of the defendant. Civ. 
Code, §§ 1572, 1709, 1710:—Howe vy. 
Deck, 116 P.2d 155. 

N.Y.App.Div. A complaint alleging 
that infant who was a vocalist indi- 
vidually and by her mother as guard- 
ian entered into an agreement engag- 
ing plaintiffs as managers and infant 
thereafter repudiated contract and that 
to induce plaintiffs to enter tnto agree- 
ment defendants fraudulently repre- 
sented that they intended to submit 
agreement to Surrogate’s Court which 
issued letters of guardianship for such 
court’s approval and sanction, did not 
state a cause of action for fraud since 
Surrogate has no duty to sanction, ap- 
prove or disapprove eontracts for per- 
sonal services entered into by infant. 
—Lee v. Silver, 28 N.Y.S.2d 333, 262 
App.Div. 149, modifying 27 N.Y.S.2d 
236, 176 Mise. 307. : 

N.C. Representations concerning value 
of realty or its condition or adaptation 
to particular uses, will not support an 
action in deceit unless purchaser has 
been fraudulently induced to forbear 
inquiries which he would otherwise 
have made, and if such type of fraud 
is relied on as an additional ground 
of action, it must be specifically set 
forth in the declaration.—Harding vy. 
Southern Loan & Ins. Co., 10 8.H.2d 
599, 218 N.C, 129. 

Or. In action for fraudulent repre- 
sentations inducing exchange of realty, 
it was necessary tor plaintiff to estab- 
lish that she believed defendant’s rep- 
resentations to be true and that be- 
cause of such belief she acted to her 
injury, but it was not necessary for 
her to allege existence of a fiduciary 
relationship.—Baker vy. Casey, 112 P.2d 


1031. 
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Cal.App. A complaint, alleging that 
defendant induced plaintiffs to pur- 
chase oil royalty by false representa- 
tion that royalty had produced income 
of not less than $134 per month. that 
royalty had not produced such income 
for many months, that first royalty 
check received by plaintiffs was for 
$47.22, and that subsequent checks 


5 
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never exceeded $42.50, 
leged damages to state cause of ac- 
tion for fraud. Code Civ.Proc. § 426.— 
Hjorth v. Bernstein, 112 P.2d 643, 

Cal.App. <A count alleging that judg- 
ment debtors stated that they would 
be compelled to forfeit lucrative con- 
struction contracts if judgment credi- 
tor attempted to collect judgment, that 
debtors promised to pay judgment if 
creditor would forbear in eftorts to 
collect judgment, that creditor did for- 
bear, but that defendants had made 
promises without any intention of per- 
formance, and with intent that judg- 
ment would be outlawed, sufficiently 
alleged successful perpetration of a 
fraud and resulting damages.—Long 
vy. Thompson, 113 P.2d 698. 

Ill.App. In suit to recover damages 
as result of defendants allegedly com- 
pelling plaintiff, by duress, to sell her 
stock in company for less than its true 
worth, where one of means allegedly 
adopted by defendants to coerce plain- 
tiff to sell stock was refusal to effect 
release of plaintiff’s securities pledged 
for indebtedness of company during 
which time securities depreciated ap- 
proximately $9,000 in value, and plain- 
tiff also sought to recover amount se- 
curities depreciated, allegation as to 
depreciation of securities was sufficient 
to present question for jury.—Slade v. 
Slade, 33 N.E.2d 951, 310 Il.App. 77. 

N.J. In action for deceit, com- 
plaint must show, with reasonable cer- 
tainty, not only what the fraud was 
by which plaintiff has been injured, 
but also its connection with the al- 
leged damage, so that it may appear 
judicially to the court that the fraud 
and damage sustain to each other 
the relation of cause and effect, or, at 
least, that the one might have resulted 
directly from the other.—Kearney v. 
National Grain Yeast Corporation, 19 
A.2d 19, 126 N.J.L. 307. 


Tex.Civ.App. Pleadings which failed 
to allege that bank had no intention 
of fulfilling its promise not to foreclose 
a lien on oil and gas lease, without no- 
tice, at time it made such promise and 
which failed to allege special damages 
resulting from violation of bank’s oral 
agreement, were insufficient to support 
a money judgment against bank for 
breach of bank’s oral agreement.—Guth- 
rie v. Gossett, 142 S.W.2d 410. 


Tex.Civ.App. A purchaser’s petition 
against vendor for damages allegedly 
resulting from false and fraudulent 
representations of vendor’s agent in- 
ducing purchaser to buy land was not 
subject to general demurrer for failure 
to plead any measure of damages at 
all or for pleading incorrect measure 
of damages.—Bennett v. Pape, 152 S§S. 
W.2d 486, error dismissed, judgment 
correct. 


In purchaser’s action against vendor 
for damages allegedly resulting from 
false and fraudulent representations of 
vendor’s agent inducing purchaser to 
buy land, if the facts are pleaded, 
it becomes the duty of trial court to 
apply proper measure of damage, even 
though purchaser pleaded no measure 
at all or pleaded incorrect measure of 
damages.—Bennett v. Pape, 152 S.W.2d 
486, error dismissed, judgment correct. 
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Cal.App. Under complaint alleging 
that vendors of lot, against whom pur- 
chasers sought to recover damages for 
fraud, refrained from advising purchas- 
ers that lot was a filled-in lot, although 
vendors were aware of that fact, and 
that property would not have been pur- 
chased if truth had been known, pur- 
chasers were entitled to prove that ven- 
dors had knowledge of filled condition 
of property, or that they believed con- 
dition existed. Civ.Code, § 1572, subd. 
3; § 1710, subd. 3.—Rothstein y. Janss 
Inv. Corporation, 113 P.2d 465. 

Wash. Statements or declarations of 
intention cannot be made basis of 
fraud action except by alleging and 
proving they were intended to be re- 
lied upon as binding promises and 
that makers at time of making them 
had no intention of performing them.— 
Farley y. Davis, 116 P.2d 263. 


sufficiently al-. 
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Mo.App. In action for fraud and de- 
ceit, where plaintiff alleged that de- 
fendant was guilty of certain and defi- 
nite misrepresentations, plaintiffs were 
required to prove substantially those al- 
leged misrepresentations and could not 
recover upon any others.—McCauley v. 
Smith, 146 S.W.2d 639. 
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U.S.I11. Under [owa law, as prerequi- 
site to buyer’s recovery for fraud in 
sale of city improvement district bonds, 
it was necessary for buyer to establish 
that representations were known by 
seller to be false or were made as 
true with no reasonable ground for be- 
lieving them to be true, so that if the 
representations were believed by seller 
to be true and were made without 
reckless disregard as to their truth or 
falsity and without intention to deceive 
buyer, buyer could not recover.—Equi- 
table Life Ins. Co. of Iowa v. Halsey, 
Stuart & Co., 61 S.Ct. 623, reversing 
112 ee 302, certiorari granted 61 S. 
Ct. 40. 

C.C.A.Tex. Fraud and dishonesty are 
never presumed, but plaintiff, whose 
claim is based on charges thereof, must 
establish them by fair preponderance of 
evidence and not leave matter to mere 
speculation and guess.—Continental 
Casualty Co. v. First Nat. Bank of Tem- 
ple, 116 F.2d 885. 

C.C.A.W.Va. ‘‘Fraud,”’ in the popular 
understanding of the term, involves an 
element of moral turpitude or bad faith 
and is never presumed, but must be 
clearly proved.—Kuhn y. Chesapeake & 
O. R. Co., 118 F.2d 400. 

D.C.La. Fraud will not be inferred 
from slight presumptions, but he who 
alleges a fraud must prove it fully,,. it 
not being sufficient that he introduce 
evidence that renders it probable.—An- 
gichiodo y. Cerami, 35 F.Supp. 359. 

D.C.Mich. One charging fraud must 
conclusively prove it, since fraud is 
never presumed.—Schram y. Spencer, 
87 F.Supp. 725. : 

D.C.N.J. An alleged fraud must be 
proven to justify relief and can never 
be presumed, and though circumstances 
may prove a fraud, the circumstances 
must be convincing and satisfy the 
court to a reasonable certainty.—The 
A, J. Meerwald, 37 F.Supp. 808. 

Ala. Fraud is never presumed, but 
must be established by proof—First 
Nat. Bank of Opp v. Wise, 3 So.2d 68. 

Ariz. If one makes a bargain the 
value of which he knows to be highly 
speculative and dependent on many fu- 
ture conditions, when he is given a 
choice between disaffirming the bargain 
and recovering what he paid, and af- 
firming it and recovering the value of 
the bargain and chooses the latter 
course, he cannot complain because it 
may be difficult to prove such value.— 
Waddell v. White, 109 P.2d 843, deny- 
ing rehearing 108 P.2d 565. 

Ariz. “Fraud” is never presumed, 
and cannot be found to exist on a mere 
suspicion as to the possibilities there- 
of, but must be established by clear 
and convincing evidence.—Rice v. Tis- 
saw, 112 P.2d 866. 


Ark. In absence of substantial evi- 
dence tending to establish conspiracy, 
fraud is never presumed.—National 
Life & Accident Ins. Co. v. Rogers, 142 
S.W.2d 219, 200 Ark, 994, 


Cal.App. Fraud is never presumed, 
but must always be pleaded and estab- 
lished,—_ Weennerholm y. Stanford Uni- 
5 eae School of Medicine, 113 P.2d 


Cal.App. If there be two inferences 
equally reasonable and equally sus- 
ceptible of being drawn from proved 
facts, one favoring fair dealing and the 
other favoring corrupt practice, it is 
duty of court or jury to draw infer- 
ence favorable to fair dealing.—Wil- 
cox vy. West, 114 P.2d 39. 


Fraud must always be proved, and 
when plaintiff's case goes no further 
than to establish state of facts from 
which inference of fraud may or may 
not be reasonably drawn, he has failed 
to establish his charge by preponder- 
ance of evidence, and it becomes duty 
of court or jury to find in favor of 
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innocence and uprightness.—Wilcox vy. 
West, 114 P.2d 39. 

Cal.App. Generally, a plaintiff to re- 
cover for false representation must 
show that representation was as to a 
material fact, that the fact was false 
and known to be false by the party 
making it, or else recklessly made, or 
without reasonable grounds for believ- 
ing its truth, that the representation 
was made with intent to induce the 
plaintiff to do or refrain from doing 
some act, that it was relied upon by 
the plaintiff who was actually misled 
and deceived and induced by it to act 
or refrain from acting, that in so act- 
ing or refraining from acting he was 
ignorant of the falsity of the represen- 
tation and reasonably believed it to be 
true, and that he thereby suffered dam- 
age or injury. Civ.Code, §§ 1572, 1709, 
1710.—Howe v. Deck, 116 P.2d 155. 

Cal.Super. Fraud is never presumed, 
and whether a fraudulent intent exists 
is a question of fact for trial court 
rather than of law for an appellate 
pea tes v. Segawa, 112 P.2d 
784 


App.D.C. In law action where issue 
is fraud, the parties relying upon fraud 
must show that the misrepresentations 
asserted were made either with knowl- 
edge of their untruth or in reckless 
disregard of the  truth.—Sovereign 
Pocohontas Co. v. Bond, 120 F.2d 39. 

Ga. Although fraud may not be pre- 
sumed, slight circumstances may be 
sufficient to carry conviction of its ex- 
istence, particularly where fraud is 
charged in family transactions. Code, 
§ 37-706.—Horton v. Johnson, 15 S.E. 
2d 605. 

Iowa. There is no presumption of 
fraud, but it must be clearly proven. 


—Interstate Power Co. v. Incorpo- 
rated Town of McGregor, Iowa, 296 
N.W. 770. 

Iowa. Though fraud is never pre- 


sumed, generally it is only by reason- 
able inferences or deductions that it 
can be established.—Koch vy. Kiron 
State Bank of Kiron, 297 N.W. 450. 

Iowa. Fraud is not  presumed.— 
Hatheway v. Hanson, 297 N.W. 824, 
230 Iowa 386. 

La.App. Fraud or lack of good faith 
is never presumed, but must be proven. 
—Standard Accident Ins. Co. yv. Fell, 2 
So.2d 519. 

Me. Fraud cannot be presumed.— 
McLaughlin y. Cohen, 20 A.2d 713. 

In action of deceit based on giving of 
a check which was refused because of 
insufficient funds, the plaintiff had bur- 
den of showing not only that she was 
deceived by false representation made 
by the defendant but that she was in- 
duced thereby to give credit or to part 
with property.—McLaughlin y. Cohen, 
20 A.2d 713. 

Mich. The burden of showing fraud 
is on the person alleging it.—Goldberg 
Been tanene 295 N.W. 194, 295 Mich. 


Fraud is never presumed and is not 
to be lightly inferred but may be es- 
tablished by circumstantial evidence.— 
Goldberg v. Goldberg, 295 N.W. 194, 
295 Mich, 380. 

Neb. Fraud is never presumed, but 
must be proved.—Glissmann v. Orchard, 
297 N.W. 612. ‘ 

N.J.Dist.Ct. The burden of proving 
fraud is upon the one asserting it.— 
Adelman v. Biber, 17 A.2d 819, 19 NJ. 
Mise. 63. 

Fraud is never presumed but must 
be proved.—Adelman y. Biber, 17 A.2d 
819, 19 N.J.Mise. 68. 


Okl. ‘Fraud’ cannot be inferred 
from acts legal in themselves and con- 
sistent with an honest purpose.—Jewell 
v. Allen, 109 P.2d 235. 

In action by purchaser of an undivid- 
ed royalty interest in oil rights and real 
property covered by an oil and gas 
lease against seller for fraud, burden 
was on purchaser to prove fraud. 15 
Ok1.St.Ann. §§ 57, 59; 76 Okl.St.Ann, §§ 
2, 3.—Jewell v. Allen, 109 P.2d 235, 

Or. A party alleging fraud has bur- 
den of proof, and nothing short of a 
high degree of cogency will suffice.— 
Belanger v. Howard, 112 P.2d 1022. 

Pa.Super. The law will not infer 
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fs fraud or deception from mistake with- 
f. out other circumstances.—Rowles_ v. 
“wy State Workmen’s Ins. Fund, 14 A.2d 
551, 141 Pa.Super. 193. 
Pa.Com.Pl. Fraud must be _ estab- 
br lished by clear and satisfactory evi- 
1; dence, it is never presumed.—Ohl v. 
Zimmerman, 7 Sch.Reg. 169, 
" S.C. Proof of fraud must be by clear 
2 and convincing evidence and cannot be 
- presumed.—Metronpolitan Life Ins. Co. 
v. Stuckey, 10 S.B.2d 3, 194 S.C. 469. 
, W.Va. Fraud cannot be assumed or 
io eee or olletta v. Croft, 14 S.H. 


eae} § 175 
“a ©.C.A.Ill. In divorced wife’s action 
against divorced husband’s attorney for 
fraudulent representations regarding 
divorced husband’s financial condition 
inducing wife in 1935 to execute re- 
lease of husband’s obligation under 
¥ Pats property settlement agreement for sup- 
port of wife and minor children, evi- 
dence regarding how divorced husband 
was living in 1934 prior to receipt of 
inheritance was inadmissible.—McVeigh 
v. McGurren, 117 F.2d 672. 
€.C.A.Kan. Where defendant induced 
- plaintiff to execute a community oil 
and gas lease by representations which 
~ plaintift claimed were false, plaintiff 
could recover loss suffered as conse- 
quence of execution of lease, irrespec- 
_ tive of whether a _ trust relationship 
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{ § 178 
Ariz, Where, in action for fraud, 
many specific representations allegedly 
made did not of themselves show fraud 
which would sustain a verdict, proof 
: of all of them was admissible to show 
- defendant’s bad faith, and court prop- 

erly refused to withdraw such repre- 
- sentations from jury’s consideration,— 
_ Waddell v. White, 108 P.2d 565, re- 
hearing denied ree 843, 


: C.C.A.I1l. In divorced wife’s action 
against husband’s attorney for fraudu- 
lent representations inducing execution 
of release of husband’s obligation un- 
der property settlement agreement for 
support of wife and minor children, 
where wife had filed claim against de- 
ceased husband’s estate in Illinois pro- 
bate court, only so much of record of 
probate court as showed that the claim 
had been filed and result thereof was 
proper evidence—McVeigh v. McGur- 
ren, 117 F.2d 672. 
7, In divorced wife’s action against di- 
vorced husband’s attorney for fraudu- 
lent representations inducing wife to 
execute release of husband’s obligation 
under property settlement agreement 
for support of divorced wife and minor 
children, letter of one of the minor 
- children to husband’s second wife, aft- 
er husband’s death, expressing grati- 
tude of the minor to the second wife 
; and in no way relating to the divorced 
___wife’s cause of action or to the attor- 
_ney’s defense was inadmissible.—Mc- 
-—-«-Veigh v. McGurren, 117 F.2d 672. 
ie Ga.App. In action by buyer of au- 
tomobile for seller’s fraudulent misrep- 
resentation that automobile was new, 
written contract providing that auto- 
mobile was purchased solely on buyer’s 
judgment, without any warranty or 
i representation from seller except that 
title was unencumbered, and that all 
prior or contemporaneous. conditions 
and agreements were merged in written 
contract, was admissible. Code, §§ 38- 
—  -§01, 105-302.—Brown y. Ragsdale Mo- 
4 tor Co., 16 S.H.2d 176. 
§ 183 
ty Tex.Civ.App. In action against cor- 
poration, its officers and directors for 
damages resulting from alleged false 
statements contained in a prospectus on 
which plaintiff relied in purchasing 
; stock where plaintiff charged that a 
~ note and lien were fraudulently made 
for the fraudulent purpose of creating a 
pretended asset with which the corpora- 
tion was incorporated, judgment in fa- 
vor of the corporation on the note was 
admissible to establish that the mak- 
ing of the note and lien constituted a 
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bona fide transaction and that the ex- 
ecution thereof created a valid asset 
belonging to proposed corporation.— 
Sigler v. Realty Bond & Mortgage Co., 
150 S.W.2d 845, error dismissed, judg- 
ment correct. aot 


Ga.App. In action for deceit by 
means of false representations inducing 
the purchase of notes, testimony of one 
of the defendants that they had offered 
to put plaintiff in defendants’ shoes 
was admissible to show good faith in 
handling transaction.—First Bancredit 
Corporation v. J. G. McKenzie Lumber 
Co., 16 S.H.2d aes 


§ 

C.C.A.Il]. In action to recover for 
fraud and deceit, evidence must estab- 
lish material false representations, 
knowledge by defendant of falsity, ab- 
sence of knowledge of the same by 
plaintiff, reliance upon the representa- 
tions by plaintiff and injury to plain- 
eae bs esta vy. McGurren, 117 F.2d 

C.C.A.Tex. Fraud and dishonesty are 
never presumed, but plaintiff, whose 
claim is based on charges thereof, must 
establish them by fair preponderance of 
evidence and not leave matter to mere 
speculation and guess.—Continental 
Casualty Co. v. First Nat. Bank of 
Temple, 116 F.2d 885. 

O.C.A.W.Va. “Fraud”, in the popular 
understanding of the term, involves an 
element of moral turpitude or bad 
faith and is never presumed, but must 
be clearly proved.mKuhn vy. Chesapeake 
& O. R. Co., 118 F.2d 400. 

D.C.La. Fraud is never imputed ex- 
cept on legal and convincing evidence 
produced by the one alleging it.— 
Angichiodo v. Cerami, 35 F.Supp. 359. 

Fraud will not be inferred from 
slight presumptions, but he who alleg- 
es a fraud must prove it fully, it not 
being sufficient that he introduce evi- 
dence that renders it probable.—Angi- 
chiodo v. Cerami, 35 F.Supp. 359. 

D.C.Mich. One charging fraud must 
conclusively prove it, since fraud is 
never presumed.—Schram v. Spencer, 
37 F.Supp. 725. 

D.C.N. An alleged fraud must be 
proven to justify relief and can never 
be presumed, and though circumstanc- 
es may prove a fraud, the circumstanec- 
es must be convincing and satisfy the 
court to a reasonable certainty.—The 

. J. Meerwald, 37 F.Supp. 808. 

A finding of fraud cannot be based 
on suspicion.—The A. J. Meerwald, 37 
F.Supp. 808. 


D.C.R.I. Fraud is not to be lightly 
inferred, but must be established by 
elear and convincing evidence.—U. S. v. 
Der Manelian, 39 F.Supp. 959. 


Ariz. If parties were dealing at 
arm’s length; a greater degree of proof 
of fraud is required than if a con- 
fidential relation existed between them. 
—Waddell v. White, 108 P.2d 565, re- 
hearing denied 109 P.2d 843. 

Evidence held to authorize recovery 
for fraud consisting in false representa- 
tions inducing plaintiff to agree to or- 
ganization of corporation and transfer 
his property to corporation, pursuant 
to preconceived plan to deprive plain- 
tiff of his valuable rights under con- 
tracts with land company.—Waddell v. 
White, 108 P.2d 565, rehearing denied 
109 P.2d 843. 

Ariz. In action for damages for 
fraudulent representations, material al- 
legations of complaint must be proved 
by a legal sufficiency of evidence.—Rice 
v. Tissaw, 112 P.2d 866. 

“Wraud”’ is never presumed, and 
cannot be found to exist on a mere sus- 
yee as to the possibilities thereof, 

ut must be established by clear and 
convincing evidence.—Rice vy, Tissaw, 
112 P.2d 866. 

Cal.App. One asserting fraud has 
burden of proving it by substantial 
evidence.—American Box & Drum Co. v. 
Harron, 112 P.2d 332. \ 

To establish fraud, evidence must 
give rise at least to reasonable infer- 
ence of fraud, and not mere suspicion. 
—American Box & Drum Co. v. Harron, 
1D2) Bivde3s 2: 

If there are two inferences equally 
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-Cal.App. Evidence warranted pur- 
chaser’s recovery of damages resulting 
from false representations in sale of 
fixtures and stock in trade of a drug- 
store on ground that amount of busi- 
ness transacted was misrepresented.— 
Springer y. Angeles Credit Co., 113 P. 


Cal.App. “Fraud”, being a term 
which imputes venality and corruption 
to person charged, should be clearly ; 
proved, especially where persons 
charged are public officers vested with 
discretionary power.—Southern Califor- 
nia Telephone Co. v. Los Angeles Coun- 
ty, 9123 SP 2ae7r733 : 

Cal.App. Where direct proof of 
fraudulent intent is impossible, proof 
must come by inference from circum- 
stances surrounding transaction, the 
relationship and interests of parties.— 
Richardson v. Michel, 113 P.2d 916. 

Cal.App. Fraud must always be . 
proved, and when plaintiff’s case goes 
no further than to establish state of 
facts from which inference of fraud 
may or may not be reasonably drawn, 
he has failed to establish his charge 
by preponderance of evidence, and it 
becomes duty of court or jury to find 
in favor of innocence and uprightness. 
—Wilcox v. West, 114 P.2d 39. 

Cal.App. In action for damages 
based on allegedly fraudulent misrep- 
resentations whereby plaintiffs were 
induced to purchase realty, evidence, 
including testimony that one defendant 
had stated that property was “in nice 
condition’, that it had been checked 
and “was in very fine condition”, and 
that any boards that looked bad were 
painted so that they would look good, 
sustained findings that false repre- 
sentations were made to plaintiffs as 
charged.—Marcart v. San Joaquin 
Building & Loan Asgs’n, 114 P.2d 395. 

Cal.App. In action for damages 
based upon false representations in- 
ducing making of loan, plaintiff’s un- 
corroborated testimony that false rep- 
resentations were made was sufficient 
to support finding that they were made, 
notwithstanding defendants’ denial. 
Code Civ.Proc. § 1844.—Brown vy. Oxto- 
by, 114 P.2d 622. 

Ga. Although fraud may not be pre- 
sumed, slight circumstances may be 
sufficient to carry conviction of its ex- 
istence, particularly where fraud is : 
charged in family transactions. Code, 

§ 37-706.—Horton v. Johnson, 15 S.B. 
2d 605. 

Ga.App. Evidence that plaintiff exe- ) 
cuted note in reliance on defendants’ 
false representation . that  plaintiff’s | 
property would not be subjected to 
payment of her husband’s debt to de- | 
fendants, that, with intention of fore- 
ing collection of husband’s debt from 
plaintiff, defendants transferred note 
for value to transferee in due course, 
and that plaintiff was compelled to pay 
amount of note to transferee, author- 
ized recovery for fraud.—O’Connor vy. 
DeLoach, 16 S.E.2d 279. 

Ill.App. Evidence that stenogra- 
pher for a wholesale distributor of coal, 
purporting to act in the interest of a 
retail dealer when in fact she was act- 
ing for the purchaser, procured retail- 
er to sell coal to the purchaser, that 
invoices were mailed to the purchaser 
who did not complain because the coal 
was billed to him rather than to the 
stenographer, and that purchaser made 
no claim that he was to pay for the 
coal at a much lower price than the 
invoice price on which he had agreed 
with the stenographer, justified a re- 
covery against the purchaser for the 
invoice price of the coal as against the 
purchaser’s defense that there was no 
liability because he had not purchased 
the coal from the dealer but had pur- 
chased it from the stenographer.—Ra- 
cine Fuel Co. v. Rawlins, 29 N.H.2d 
387, 3806 Ill.App. 580. 

Iowa. There is no presumption of 
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Iowa. Though fraud is never pre- 
sumed, generally it is only by reason- 
able inferences or deductions that it 
can be established.—Koch yv. Kiron 
State Bank of Kiron, 297 N.W. 450. 

Iowa. Fraud may be proved by cir- 
cumStantial evidence.—Hatheway _ vy. 
Hanson, 297 N.W. 824, 230 Iowa 386. 

Circumstances relied on to show 
fraud must ordinarily be considered 
together and given their force and 
weight in combination—Hatheway_ v. 
Hanson, 297 N.W. 824, 230 Iowa 386. 

La. The law requires exceptionally 
strong proof to sustain a charge of 
fraud.—Metcalf v. Monsour, 197 So. 
235, 195 La. 570. 

Mich. Fraud is never presumed and 
is not to be lightly inferred but may 
be established by cicumstantial evi- 
dence.—Goldberg v. Goldberg, 295 N.W. 
194, 295 Mich. 380. 

Miss. Where fraud involving moral 
turpitude or the commission of a crime 
is charged in a civil case, the act con- 
stituting the fraud must be proved by 
clear and convincing testimony.—Truck- 
ae Exchange Bank v. Conroy, 199 So. 


N.H. Hvidence justified finding that 
buyer of rebuilt stone-crushing equip- 
ment did not sustain burden of proving 
its contention of fraud, that before con- 
tract was signed seller’s salesman rep- 
resented that equipment would produce 
40 tons of pea stone a day.—Man- 
chester Sand, Gravel & Cement Co. v. 
pes Road Machinery Co., 18 A.2d 

N.J.Ch. Direct and positive testimo- 
ny is not necessary to prove fraud, 
but circumstances surrounding trans- 
action involved may be resorted to and 
circumstances which might be incon- 
clusive, if separately considered, may 
by their number and joint operation, 
especially when corroborated by moral 
coincidences, suffice to constitute con- 
clusive proof of ‘“fraud’’.—Hquitable 
Life Assur. Soc. of U. S. v. Patzowsky, 
17 A.2d 794, 128 N.J.Eq. 579. 

N.J.Ch. Evidence held not to author- 
ize recovery by second mortgagees from 
nominal owner of mortgaged premises, 
on ground of fraudulent representa- 
tions that their mortgage would be a 
first lien.—Ackermann v. Loadsman, 18 
A.2d 572, 129 N.J.Eq. 120. 


N.M. Where there was substantial 
evidence to support trial court’s find- 
ing that a repossessed automobile was 
sold to plaintiff as a new automobile, 
slight uncertainty, if any, in_ the 
amount of damage sustained by plain- 
tiff as shown by the evidence and fixed 
by the court could not afford a basis 
for disturbing the trial court’s findings 
and jndgment.—Stewart v. Potter, 104 
P.2d 736, 44 N.M. 460. 


Okl. Though fraud must be proved 
at law, in equity it suffices to show 
facts and circumstances from which it 
may be presumed.—Bigpond' v. Muta- 
loke, 105 P.2d 408; Martin vy. Muta- 
loke, 105 P.2d 413. 

Okl. In a law action, proof of fraud 
must be clear, strong, and convincing 
and such as to rebut every presumption 
of honesty and fair dealing. 15 Okl1.St. 
Ann. §§ 57, 59; 76 Okl.St.Ann. §§ 2, 3. 
—Jewell y. Allen, 109 P.2d 235. 

Or. Fraud must be proven by clear 
and convincing testimony.—Horner y, 
Pleasant Creek Mining Corporation, 
107 P.2d 989, rehearing denied 109 P. 
2d 1044. 

Or. A party alleging fraud has bur- 
den of proof, and nothing short of a 
high degree of cogency will suffice.— 
Belanger vy. Howard, 112 P.2d 1022. 

Pa.Com.P1, Fraud must be _ estab- 
lished by clear and satisfactory evi- 
dence, it is never_presumed.—Ohl y. 
Zimmerman, 7 Sch.Reg. 169. 

S.C. Proof of fraud must be by 
elear and convincing evidence and can- 
not be presumed.—Metropolitan Life 
Ins. Co. v. Stuckey, 10 S.H.2d 3, 194 
S.C. 469. : 

S.C. In action against insurer for 
fraud inducing execution of release of 
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claim under | Tite spolie ys hich limited 
insurer’s liability to return of premi- 
ums if insured committed suicide, evi- 
dence held to show as a matter of law 
a bona fide dispute as to whether 
death of insured wags from suicide.— 
Taylor v. Palmetto State Life Ins. Co., 
12 S.E.2d 708, 196 S.C. 195. 

Tex.Civ.App. Where duties of sell- 
er’s agent were to sell products at 
wholesale, collect and remit to seller, 
and buyer paid agent who misappro- 
priated fund, in seller’s action against 
buyer on theory of fraudulent conceal- 
ment evidence sustained finding that 
buyer had paid for all products pur- 
chased from agent, that buyer in good 
faith believed the account was being 
handled in accordance with seller’s re- 
quirements, that there was no collu- 
sion between the agent and buyer’s 
manager and that buyer had no knowl- 
edge of agent’s misappropriations, ana 
that the seller had knowledge of the 
manner in which the account was 
handled.—Phillips Petroleum Co. Vv. 
Daniel Motor Co., 149 S.W.2d 979, er- 
ror dismissed, judgment correct. 

Va. Although fraud must be clearly 
proved by one who alleges it, it is not 
necessary that it should be expressly 
shown, but the transaction itself often 
furnishes satisfactory proof of the 
fraud.—First Nat. Bank of Bluefield v. 
Pressley, 10 S.H.2d 526. 

Wash, Proof of fraud must be clear, 
cogent, and convincing.—Beakley  v. 
City of Bremerton, 105 P.2d 40. 

W.Va. To prevail, a charge of fraud 
must be clearly, distinctly, and fully 

roved.—Tokas v. J. J. Arnold Co., 11 
.H.2d 759. 

W.Va. A charge of fraud can_be 
sustained only on full proof.—LaFol- 
lette v. Croft, 14 Aes. 917. 


203 

C.C.A.I11. In divorced wife’s action 
against husband’s attorney for dam- 
ages for fraudulent representations in- 
ducing execution of release of rights 
under property settlement agreement, 
evidence that attorney knew husband 
had inherited $20,000 but represent- 
ed that husband was “broke” and that 
wife did not have knowledge of fact 
was sufficient to sustain verdict for 
the wife.—MeVeigh v. McGurren, 117 F. 
2d 672. 

Ariz. In action by workman’s com- 

ensation claimant against physicians 

o whom Industrial Commission sent 
claimant for medical examination, for 
damages for alleged false report on 
which commission based order denying 
further compensation, evidence was in- 
sufficient to establish constructive 
fraud in that physicians failed to use 
proper care in making their investi- 
gation as to claimant’s condition.— 
Rice v. Tissaw, 112 P.2d 866. 

Cal.App. Defendants, appealing from 
judgment for plaintiffs in action for 
damages for allegedly fraudulent mis- 
representations whereby plaintiffs were 
induced to purchase realty, could not 
contend that defective condition of 
buildings was latent and not within 
defendants’ knowledge, where one de- 
fendant, in reply to query whether an 
investigation had been made to deter- 
mine the presence of a termite condi- 
tion, testified that the property had 
been thoroughly checked and ‘‘was in 
very fine condition.”—Marcart v. San 
soneae Building & Loan Ass’n, 114 P. 
2d 395. 


Tex.Civ.App. Where prospectus pub- 
lished by corporation and its officers 
and directors contained nothing which 
was shown to be a false statement of a 
material fact and there was no evidence 
that any statement of a material fact 
therein contained was untrue and there 
was nothing to indicate that the corpo- 
ration became insolvent for any reason 
other than general financial depression, 
plaintiff who relied on the prospectus 
and purchased stock could not recover 
damages on ground that the prospectus 
contained false statements—Sigler vy. 
Realty Bond & Mortgage Co., 150 S.W. 
2d 845, error dismissed, judgment cor- 


rect. 
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Ariz. In action by workmen’s com- 
pensation claimant against physicians 


ries 
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who were regularly emp! yedpy ai 
dustrial Commission > ae who we 
paid by commission, and to who 
commission sent claimant for me 
examination, for damages for all 
false report on which commission base 
order denying further compensation, « 

idence was insufficient to establish “ac 
tual fraud” in that physicians delibe 
ately, knowingly and_ intentionall 
made false report.—Rice vy. Tissaw, 1 
P.2d 866. ; 
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Ariz. In action by workmen’s 
pensation claimant against physicians 
who were regularly employed by In- 
dustrial Commission and who er 
paid by commission, and to w 
commission sent claimant for me 
examination, for damages for all 
false report on which commission ~ 
based order denying further compen- 
sation, evidence was insufficient to 
tablish “actual fraud” in that ph; 
cians deliberately, knowingly, and 
tentionally made false report.—Ric 
Tissaw, 112 P.2d 866. ‘ 
Ark. In action on note wherein r 
ers counterclaimed for damages al- — 
legedly resulting from payee’s fraudt 
lent promise that he would make | 
airs on plantation rented by mak 
rom payee, evidence was insufficient. 
establish that payee made decep: 
promise to repair without intention 
perform.—Childress vy. Tyson, 143 §. 
2d 45, 200 Ark, 1129. : 
Me. The statute providing that the 
making of a check which is refus 
for lack of sufficient funds should b 


Rev.St.1930, ¢«. 138, | 
14.—McLaughlin v. Cohen, 20 A.2d_ Xs 

Okl. In suit for divorce and damag 
for fraud in inducing plaintiff to ent 
into a bigamous marriage with defend 
ant, evidence supported conclusion ad. 
verse to defendant’s contention that ai 
time of marriage defendant was too 
intoxicated to understand nature of his 
act. 12 Okl.St.Ann. 1271,—Mashun- — 
kashey v. Mashunkashey, 113 P.2d 190. 

Tex.Civ.App. Where duties of sell- 
er’s agent were to sell products at 
wholesale, collect and remit to seller, 
and buyer paid agent who misappro- — 
priated fund, in seller’s action against 
buyer on theory of fraudulent conceal- 
ment evidence sustained finding that 
buyer had paid for all products pur- 
chased from agent, that buyer in go 
faith believed the account was bei 
handled in accordance with seller’s r = 
quirements, that there was no collu- 
sion between the agent and buye 
manager and that buyer had no knowl-_ 
edge of agent’s misappropriations, and 
that the seller had knowledge of the 
manner in which the account w 
handled.—Phillipg Petroleum Co. 
Daniel Motor Co., 149 S.W.2d 979, e 
ror dismissed, judgment correct. 
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U.S.I]. In insurance company’s ac- 
tion for fraud in sale of city improve 
ment district bonds, under evidence ju 
ry could properly find that statements 
regarding location along water-front 
and within improvement district of ex- es 
tensive manufacturing plans subject to 
assessment for payment of bonds, — 
statement that city had no funded in- 
debtedness other than the improvement 
bonds and statement regarding strong 
financial condition of company which 
was guarantor of payment of bonds 
had persuasive influence in promoting 
sale of bonds.—Hquitable Life Ins. Co. 
of Iowa v. Halsey, Stuart & Co., 61 S. 
Ct. 623, reversing 112 F.2d 302, certio- 
rari granted 61 S.Ct. 40. 

C.C.A.Ill. In divorced wife’s action 
against husband’s attorney for dam- 
ages for fraudulent representations in- 
ducing execution of release of rights 
under property settlement agreement 
evidence that attorney knew husban 
had inherited $20,000 but represented 
that husband was “broke” and that 
wife did not have knowledge of fact 
was sufficient to sustain verdict for the 
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Ark. In action on note wherein mak- 
ers counterclaimed for damages alleged- 
ly resulting from payee’s false repre- 
-sentations as to acreage of plantation 
which makers had rented from payee, 
_ evidence sustained finding that makers 
were induced to sign lease contract 
by reason of false representations made 
y payee as to acreage of farm.—Child- 
S vy. Tyson, 143 S.W.2d 45, 200 Ark. 


d not rely on representations made. 
i arcart v. San Joaquin Building & 
Loan Ass’n, 114 P.2d 395. 

_ Tex.Civ.App. Where duties of sell- 
er’s agent were to sell products at 
holesale, collect and remit to seller, 
d buyer paid agent who misappro- 
‘iated fund, in seller’s action against 
buyer on theory of fraudulent conceal- 
ent evidence sustained finding that 
yer had paid for all products pur- 
chased from agent, that buyer in good 
faith believed the account was being 
handled in accordance with seller’s re- 
quirements, that there was no collu- 
on between the agent and buyer’s 
anager, and that buyer had no knowl- 
edge of agent’s misappropriations, and 
that the seller had knowledge of the 
- manner in which the account was 
_ handled.—Phillips Petroleum Co. v. 
aniel Motor Co., 149 S.W.2d 979, er- 
‘dismissed, judgment correct. 


.A.Mich. In action against rail- 
by contractor agreeing to con- 
ruct railroad for delay due to fraud- 
ent representations of railroad that 
bstantially_ all of right of way had 
m secured, evidence of fraud on 
t of railroad in representing to con- 
actor that railroad had acquired title 
substantially all of right of way, 
mn in fact it had not, was sufficient 
jury.—Grand Trunk Western R. Co. 
. W. Nelson Co., 116 K.2d 823, re- 
aring denied 118 F.2d 252. 

nm railroad construction contractor’s 
on against railroad for delay due 
railroad’s fraudulent representation 
at it had secured substantially all 
of right of way, and on oral contract 
te pay damages due to delay if equip- 
ment and working crew were main- 
tained on job for immediate resump- 
ion of work on lifting of injunction, 


asis, and whether charge was reason- 
le, issues were properly submitted to 
ry.—Grand Trunk Western R. Co. v. 
W. Nelson Co., 116 F.2d 823, re- 
aring denied 118 F.2d 252. 
Ariz. In buyer’s action against seller 
for damages for sale of 1936 model 
_ automobile upon false representation 
that it was a 1937 model, evidence 
presented question for jury as _ to 
whether automobile purchased by buy- 
_ er was represented to him by seller as 
a 1937 model.—Lutfy v. R. D. Roper & 
Sons Motor Co., 115 P.2d 161. 

- ~+C€olo. In grantee’s action for fraud 
: against grantor who allegedly pointed 
out the lot of another as the lot sold 
to grantee who erected a house there- 
on, whether grantor pointed out wrong 
lot as the one sold to the grantee was 
for the jury where the evidence was 
onflicting.—Pattridge vy. Youmans, 109 
P.2d 646. 

Minn, The question of fraud is for 
_ jury, unless evidence is conclusive.— 
Bulau y. Bulau, 294 N.W. 845. 

Miss. Whether evidence of 
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V Pi: fraud 
charged in a civil case is clear and 
convincing is ordinarily for the jury, 
but where it manifestly falls below that 
standard and is not of such a real and 
substantial nature that impartial men 
of sound judgment could reasonably 
believe it, the judge should direct a 
; verdict for the opposing party.— 
Truckers HWxchange Bank y. Conroy, 
199 So, 30L. 
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Mo.App. Where trust deed secur 
notes was delivered by real estate com- 
pany occupying a confidential relation 
to client in a folder stating that trust 
deed was a first deed of trust notwith- 
standing existence of prior tax liens 
known to company and unknown to 
client, client was justified in believing 
that trust deed was a first lien, and 
fact that no oral representations con- 
cerning taxes were made did not en- 
title company to directed verdict in 
client’s action for fraud, since fraud 
may be established by circumstantial 
evidence.—Klika vy. Albert Wenzlick 
Real Hstate Co., 150 S.W.2d 18. 

Mo.App. In action to recover dam- 
ages for fraudulent representations of 
defendant’s agent in sale of heating 
plant to plaintiff, testimony of plaintiff 
and his wife as to agent’s statements 
and representations as to maximum 
cost of heating plaintiff's house and do- 
ing cooking for a year with such plant 
held insufficient to make case for jury 
on plaintiff’s cause of action.—Burlison 
v. Weis, 152 S.W.2d 201. 

Mo.App. Evidence was sufficient for 
jury on question whether finance com- 
pany’s representations concerning in- 
surance on automobile bought by plain- 
tiff were promissory only, or whether 
statement that $50 required of plaintiff 
was for payment of insurance that was 
on automobile was a statement of exist- 
ing fact.—Collet v. Local Finance Co., 
153 S.W.2d 123. 

S.C. In action against life insurance 
company and its agent for fraudulently 
inducing agent of another company to 
resign his position in order to obtain 
position with defendant company, which 
refused to employ plaintiff after he had 
resigned, evidence showed that there 
was no deception or attempted decep- 
tion by officers and agents of defendant 
company, and required directed verdict 
denying recovery.—Page vy. Pilot Life 
Ins. Co., 14 §.H.2d 625, 197 S.C. 88. 

Utah. Evidence of fraud must be 
clear, precise and indubitable, other- 
wise it should be withdrawn from jury. 
—Kelley v. Salt Lake Transp. Co., 116 
P.2d 383. ; 

Wash. In vendor’s action for fraud- 
ulent representations that defendant 
had arranged with purchaser’s admin- 
istrator to loan to purchaser’s estate 
the sum necessary to enable estate to 
take advantage of waiver provision in 
contract of sale which provided for 
waiver of payment of certain sum if 
balance of purchase price was paid by 
certain date, which representations in- 
duced vendor to extend time of waiver 
provision and to sign deed and assign 
contract to defendant, evidence of fraud 
was sufficient to take case to jury.— 
Petersen v. Graham, 110 P.2d 149. 
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U.S.Il]. In insurance company’s ac- 
tion for fraud in sale of city improve- 
ment district bonds where buyer relied 
on seller’s false representations regard- 
ing location along waterfront and with- 
in improvement district of extensive 
manufacturing plants which were sub- 
ject to assessment for payment of 
bonds, representation that city had no 
funded indebtedness other than im- 
provement bonds, and representations 
regarding strong financial condition of 
company which guaranteed payment of 
bonds, evidence of seller’s recklessness 
was properly submitted to the jury.— 
Equitable Life Ins. Co. of Iowa y. Hal- 
sey, Stuart & Co., 61 S.Ct. 623, revers- 
ing 112 F.2d 3802, certiorari granted 61 
S.Ct. 40 

In insurance company’s action for 
fraud in sale of city improvement dis- 
trict bonds, whether false representa- 
tions regarding frontage of city on 
river and location of extensive manufac- 
turing plants within improvement dis- 
trict were recklessly made or were 
made without reasonable basis for the 
assertion of their truth to prospective 
investors was for jury.—Equitable Life 
Ins. Co. of Iowa v. Halsey, Stuart & 
Co., 61 S.Ct. 6238, reversing 112 F.2d 
302, certiorari granted 61 S.Ct. 40. 

In insurance company’s action for 
fraud in sale of city improvement dis- 
trict bonds, whether “hedge clause’ de- 


circular were based on i a 
which seller regarded as reliable d 
which seller had relied on in purchas 
of the bonds, were untrue and would ~ 
mislead prospective purchaser to the 
erroneous belief that the seller regard- 
ed the bonds as worthy investment on 
their merits, was for the jury.—Equit- 
able Life Ins. Co. of Iowa v. Halsey, 
Stuart & Co., 61 S.Ct. 623, reversing 
Ee Pheer 302, certiorari granted 61 S. 

t. 40. 

In insurance company’s action for 
fraud in sale of city improvement dis- 
trict bonds, whether seller’s false state- 
ment regarding funded debt of city 
other than improvement district bonds 
was knowingly false or recklessly made, 
or whether it materially influenced in- 
surance company’s purchase of the 
bonds was for jury.—Equitable Life 
Ins. Co. of Iowa vy. Halsey, Stuart & 
Co., 61 S.Ct. 623, reversing 112 F.2d 
302, certiorari granted 61 S.Ct. 40. 

In insurance company’s action for 
fraud in sale of city improvement dis- 
trict bonds, where seller falsely stated 
that certain manufacturing plant was 
within the improvement district, wheth- 
er the seller became aware of actual 
location of the plant outside city limits 
before sale of bonds was for jury.— 
Equitable Life Ins. Co. of Iowa v. Hal- 
sey, Stuart & Co., 61 S.Ct. 623, revers- 
ing 112 F.2d 302, certiorari granted 61 

.Ct. 40. 


App.D.C. In action for deceit, where 
evidence disclosed that defendants were 
officers of company, that they misrepre- 
sented financial condition and history 
of company, that misrepresentations 
were made for the purpose of inducing 
plaintiff to refrain from action to col- 
ject debt which company owed, that 
plaintiff did refrain and made further 
sales to company, that damage resulted 
because company’s condition grew 
worse, and plaintiff was unable to col- 
lect as much as it could have done 
when the representations were made, 
directed verdict for defendants was im- 
proper, notwithstanding there was no 
evidence that they kept or examined 
company’s books, understood bookkeep- 
ing, prepared company’s financial state- 
ments, knew whether or not the state- 
ments were erroneous, or knew whether 
the company had made or was making 
money.—Sovereign Pocohontas Co. v. 
Bond, 120 F.2d 39. 

Minn. In action for damages for 
alleged fraud in the sale of a farm, an 
instruction that it was for the jury to 
determine whether under all the eyi- 
dence a statement in a newspaper ad- 
vertisement that the farm was a ‘“mon- 
ey maker’? was correct, and whether it 
was made by defendant, was erroneous, 
where there was nothing in the rec- 
ord satisfactorily establishing the fals- 
ity of the statement.—Rother vy. Hin- 
iker, 294 N.W. 644, 
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Tex.Civ.App. In action to recover 
damages for fraud in sale of bank 
stock, the existence of trust relation 
between plaintiff and defendant, wheth- 
er defendant made_ representations, 
whether plaintiff relied on such alleged 
representations, and whether plaintiff 
could by exercise of reasonable dili- 
ence have discovered the fraud more 
han two years BRUCE to filing of suit, 
were for jury. ev.St.1925, art., 6526, 
subd. 4.—Cox v. Cox, 143 S.W.2d 807. 
Error refused. 
§ 215 


U.S.Ill. In insurance company’s ac- 
tion for fraud in sale of city improve- 
ment district bonds, whether “hedge 
clause’ declaring that statements con- 
tained in circular were based on infor- 
mation which seller regarded as reliable 
and which seller had relied on in pur- 
chase of the bonds, were untrue and 
would mislead prospective purchaser to 
the erroneous belief that the seller re- 
garded the bonds as worthy investment 
on their merits, was for the jury.— 
Equitable Life Ins. Co. of Iowa y. Hal- 
sey, Stuart & Co., 61 S.Ct. 623, revers- 
ing 112 F.2d 802, certiorari granted 61 
S.Ct. 40. 

In insurance company’s action for 
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fraud in sale of city improvement dis- 
trict bonds, whether seller’s false state- 
ment regarding funded debt of city 
other than improvement district bonds 
was knowingly false or recklessly made, 
or whether it materially influenced in- 
surance company’s purchase of the 
bonds, was for jury.—Equitable Life 
Ins. Co. of Iowa v. Halsey, Stuart & Co., 
61 S.Ct. 628, reversing 112 F.2d 302, 
certiorari granted 61 S.Ct. 40. 

In insurance company’s action for 
fraud in sale of city improvement dis- 
trict bonds, where seller furnished 
financial statement of company guaran- 
teeing bonds and stated ‘‘we believe you 
have before you practically all the data 
covering this issue of bonds’’, but nev- 
ertheless seller knew that the guaran- 
tor’s financial condition had steadily 
and seriously declined after date of 
the financial statement, whether the 
financial statement was submitted to 
buyer as one of the bases of the pend- 
ing negotiation and whether statement 
of half-truth had materially assisted in 
sale of bonds was for the jury.—Hquit- 
able Life Ins. Co. of Iowa v. Halsey, 
Stuart & Co., 61 S.Ct. 623, reversing 112 
F.2d 302, certiorari granted 61 S.Ct. 40. 

C.C.A.Mich. In action by contractor 
against railroad for damages resulting 
from delay in construction of railroad 
due to railroad’s fraudulent representa- 
tion that railroad had acquired sub- 
stantially all of right of way, whether 
contractor in fact relied upon repre- 
sentations of railroad’s agents and of- 
ficers and exercised reasonable pru- 
dence was for the jury.—Grand Trunk 
Western R. Co. v. H. W. Nelson Co., 
116 F.2d 823, rehearing denied 118 F. 
2d 252. 

C.C.A.8.C, In action of fraud and 
deceit against store and its employee, 
evidence that sales slip showed an ag- 
gregate of $2 in excess of listed items, 
but that plaintiff buyer thought so 
little of it that she did not mention 
it to the defendants or ask for a Yre- 
fund although she continued to deal at 
the store, and from time to time buyer 
included in check given by her in pay- 
ment of goods a dollar or two more 
than bill so that she might have cash 
to spend for other purposes the oc- 
currence presented no such substantial 
evidence of ‘fraud’? and deceit as to 
justify submission of issue_to jury.— 
Shaw v. Great Atlantic & Pacific Tea 
Co., 115 F.2d 684. 

Ga.App. In action by buyer of auto- 
mobile for seller’s fraudulent misrep- 
resentation that automobile was new, 
under evidence that written contract 
provided that automobile was pur- 
chased solely on buyer’s judgment, 
without any warranty or representa- 
tion from seller except that the title 
was unencumbered, and that such con- 
tract provided that all prior or con- 
temporaneous conditions and agree- 
ments were merged therein, court prop- 
erly directed verdict denying recovery, 
since there was no reliance by buyer. 
Code, §§ 38-501, 105-302.—Brown vy. 
Ragsdale Motor Co., 16 S.H.2d_ 176. 

Minn. Whether’ party relied on 
fraudulent representations is question 
for jury.—Bulau v. Bulau, 294 N.W. 


845. 
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Minn. In action for damages aris- 
ing from alleged fraud in the sale of a 
farm, whether plaintiff made only a 
partial investigation and relied in part 
on that investigation and in part on 
representations of defendants, and was 
deceived by those representations to 
his injury, was a fact question.—Roth- 
er y. Hiniker, 294 N.W. 644. 

Tex.Civ.App. In action to recover 
damages for fraud in sale of bank 
stock, the existence of trust relation 
between plaintiff and defendant, wheth- 
er defendant made_ representations, 
whether plaintiff relied on such alleged 
representations, and whether plaintiff 
eould by exercise of reasonable dili- 
gence have discovered the fraud more 
than two years prior to filing of suit, 
were for jury. Rev.St.1925, art. 5526, 
subd. 4.—Cox v. Cox, 143 S.W.2d 807. 
Error refused. 

§ 219 


U.S.1ll. In insurance company’s ac- 
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tion for fraud in sale of city improve- 
ment district bonds, instruction that it 
was duty of one selling securities who 
attempts to supply prospective purchas- 
er with facts concerning issue not only 
to state truthfully what he actually 
tells, but also not to suppress any facts 
within his knowledge which will mate- 
vially change or alter the effect of facts 
actually stated, and that to tell less 
than the whole truth may constitute a 
false and fraudulent representation, was 
proper, under lowa law.—Hquitable 
Life Ins. Co. of Iowa v. Halsey, Stuart 
& Co., 61 S.Ct. 628, reversing 112 F.2d 
3802, certiorari granted 61 S.Ct. 40. 

C.C.A.Mich. In railroad construction 
contractor’s action against railroad for 
damages caused by delay caused by 
litigation after railroad had falsely 
represented that it had acquired sub- 
stantially all of right of way, instruc- 
tion that provision of original con- 
tract, whereby contractor agreed to 
proceed to construction on that part 
of line which had been acquired with- 
out making any claim for delay en- 
countered through failuré to acquire 
right of way, was to be read in the 
light of the statute, and contract be- 
tween railroad and state, which pro- 
vided that railroad might, before right 
of way had been fully acquired, com- 
mence work, was proper. Pub.Acts 
Mich.1927, No. 340—Grand ‘Trunk 
Western R. Co. v. H. W. Nelson Co., 
116 F.2d 823, rehearing denied 118 F. 
2d 252. 

Ariz. In buyer’s action against seller 
for damages for sale of 1936 automobile 
upon false representation that it was a 
1937 model, an instruction that if jury 
was convinced that seller misrepresent- 
ed year model of automobile purchased 
and further that seller allowed to buyer 
a sum in excess of the actual value of 
automobile traded in as a trade-in val- 
ue, then jury could take into considera- 
tion such excess allowance by way of 
mitigation or reduction of damages, 
was erroneous.—Lutfy v. R. D. Roper 
& Sons Motor Co., 115 P.2da 161. 

In buyer’s action against seller for 
damages for sale of 1936 automobile 
upon false representation that it was a 
1937 model, an instruction that meas- 
ure of damages would be difference be- 
tween contract or purchase price of the 
1936 model automobile, and actual or 
market value thereof upon date sale 
was consummated, was erroneous.— 
Lutfy v. R. D. Roper & Sons Motor Co., 
115 (P2d 161, 

Ga.App. In action for deceit by 
means of false representations inducing 
the purchase of notes, where evidence 
was admitted that there was no waiver 
of homestead exemption in the notes, 
and that a failure to have such waiver 
incorporated was a failure to use rea- 
sonable diligence, charging that under 
laws of the state, the head of a family 
is entitled to an exemption of his prop- 
erty up to the amount of $1,600 unless 
by contract in writing he expressly 
waives such exemption, was not error. 
—First Bancredit Corporation v. J. G 
McKenzie Lumber Co., 16 8.B.2d 191 

Mo.App. Where’ evidence showed 
that finance company’s statement that 
$50 required of automobile buyer was 
for payment of insurance that was on 
automobile was a statement of existing 
fact, that buyer relied on statement and 
was thereby caused to act to her detri- 
ment, and that there was no existing 
insurance on automobile, representation 
so made was false, and the trial court 
in buyer’s action to recover damages 
for fraud did not err in submitting 
an instruction on punitive damages.— 
root vy. Local Finance Co., 153 S.W.2d 


S.C. Where, if health policy had been 
as represented, insured would have re- 
ceived $12 a week for the two weeks 
she was ill, court properly charged 
jury, in action for fraud, that plaintiff 
was entitled to actual loss which she 
had sustained, and an allowance of $24 
was proper.—Thomas yv. American 
Workmen, 14 S.H.2d 886, 197 S.C. 178. 

Wash. In vendor’s action for fraud- 
ulent representation which induced ven- 
dor to extend time of waiver provision 


§ 226 


and to sign deed and assign contract to 
defendant, instructions that defendant 
was not released from liability because 
same misrepresentation was made by 
someone else, if defendant’s misrepre- 
sentation was inducing cause of ven- 
dor’s action, and that one who ratifies 
fraudulent act of another becomes liable 
therefor, were pot erroneous on ground 
that instructions were not based on evi- 
Sa Sp euler vy. Graham, 110 P.2d 

In vendor’s action for fraudulent rep- 
resentations which induced vendor to 
extend time of waiver provision and to 
sign deed and assign contract to de- 
fendant, instructions were not errone- 
ous because they stated that in any 
event vendor was entitled to judgment 
for $3 for revenue stamps, where undis- 
puted evidence showed that when agree- 
ment was made between vendor and 
defendant there was deducted the cost 
of $7 for. revenue stamps, and later 
it was ascertained that there was only 
$4 in revenue stamps placed upon the 
pice an Reransen vy. Graham, 110 P.2d 

In vendor’s action for fraudulent rep- 
resentations which induced vendor to 
extend time of waiver provision and to 
sign deed and assign contract to de- 
fendant, instruction that vendor was 
entitled to interest if verdict was in his 
favor from date when deed was de- 
livered to defendant was not erroneous 
on theory that action was based upon 
an “unliquidated claim”, where ascer- 
tainment of sum recoverable did not re- 
quire evidence to establish it, but rested 
upon a mathematical computation, and 
hence demand was a “‘liquidated claim”’. 
—Petersen yv. Smale P.2d 149. 

Ariz. In action for fraud, instruc- 
tion that false representations must be 
of a matter of fact and not mere ex- 
pression of opinion, éstimate, or judg- 
ment, or statements concerning future 
value or profitableness or prospects of 
a business, but that promise to per- 
form a future act made with present 
intention not to perform is such a 
representation, and that plaintiff has 
burden of showing present intention 
not to perform, was correct.—Waddell 
v. White, 108 P.2d 565, rehearing de- 
nied 109 P.2d 843. 

§ 223 

8.C. In action by negress for dam- 
ages resulting from wilfully false mis- 
representations by insurance solicitor 
whom plaintiff had long known and 
had no reason to distrust concerning 
coverage of policy and weekly benefits, 
where neither the plaintiff nor her 
husband could read or write and solici- 
tor purported to read policy to plaintiff, 
the issues of negligence and reckless- 
ness were properly submitted to the 
jury.—Thomas vy. American Workmen, 
14 S.H.2d 886, 197 S.C, 178. 

Wash. In yendor’s action for fraudu- 
lent representations which induced ven- 
dor to extend time of waiver provision 
and to sign deed and assign contract to 
defendant, instruction covering matter 
of examining public record was not er- 
roneous on ground of being inapplicable 
to facts, where vendor was not charged 
with notice of what record of estate in 
office of clerk of county would show.— 
Petersen v. Graham, 110 P.2d 149. 
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D.C.Wash. For a representation to 
be “fraudulent,” it must be made con- 
cerning a material fact, with knowl- 
edge of its falsity and with intent to 
deceive, and hence one must know of 
the materiality of a representation 
which he is accused of making fraud- 
ulently, since otherwise he could not 
be making use of it with intent to 
Seen a S. v. Raymond, 37 F.Supp. 


Cal.App. Where from the evidence 
and findings it is clear that a plaintiff 
relied upon false representations made 
by defendant in entering into an agree- 
ment, if the findings recite that plaintiff 
was induced to enter into an agreement 
by the false representations of defend- 
ant, such findings will support a judg- 
ment in favor of plaintiff, and it is not 
necessary that findings specifically state 
that representations relied upon by 


* 


plaintiff were materialSpringer Vv. 
= Angeles Credit Co,, 13 P.2dl 7.4 8) i) 

fi: Where trial court found that pur- 
f chaser believed and relied upon false 
representations and that, induced there- 
by, he entered into an agreement to 
- purchase a business and fixtures of a 
drugstore, purchaser was entitled to re- 
cover for the false representations not- 
- withstanding that the trial court did 
- not make an express finding that false 
representations were of material facts. 
: Peo mee y. Angeles Credit Co., 113 


! § 228 
Ariz. Where action was _ brought 
or fraud, inducing plaintiff to agree 
o organization of corporation and give 
up his property in exchange for stock, 
and the principal representations re- 
- jied on were promises of future con- 
f duct which would sustain the action 
only because it appeared that at time 
the promises were made, defendants 
had no intention of performing them, 
value of the bargain necessarily could 
not be determined until time when 
ts were to be performed and defend- 
ants were not liable for change in the 
value of the stock as result of general 
shange in economic conditions which 
- occurred before time the acts were to 
‘be performed.—Waddell v. White, 109 
P.2d 848, denying rehearing 108 P.2d 


=_ 


Mo.App. In client’s action for fraud 
inducing purchase of trust deed as 
first lien notwithstanding existence of 
- prior tax liens, it was improper to 
- permit inclusion of 1933 taxes as an 
aenont of damage when at time of 
- purchase they were not due and could 
not have been paid, but such error 
‘ould be cured by remittitur—Klika 
e a i aaas Real Estate Co., 150 


.2d ; 3 
N.Y.App.Div. In action against bank 
for damages allegedly sustained when 
_ plaintiffs were induced to buy stock 
from bank by fraud, plaintiff who had 
purchased one share for $1,512 and 
who sought to recover as damages $1,- 
512 plus interest, less dividends re- 
_ ceived, was entitled to recover as dam- 
ages the full amount for which he in- 

stituted action where stock was bought 
for investment.—Ottida, Inc., v. Harri- 
man Nat. Bank & Trust Co. of City of 
New York, 24 N.Y.S.2d 63, 260 App. 
Div. 1008. 
kl, Mental pain and suffering en- 
ndered by defendant’s fraudulent act 
- in inducing plaintiff to enter into a 
_ bigamous marriage with defendant will 
constitute a basis for an_independent 
action for damages. 12 OklI.St.Ann. § 
1271.—Mashunkashey vy. Mashunkashey, 
113 P.2d 190. 

_§.C. A recovery is restricted to such 
damages as were the natural and proxi- 
mate consquences of the fraud and such 
as can be clearly defined and ascer- 
tained including those which were ac- 
tually or presumptively within the con- 
_templation of the parties when the 
fraud was committed.—Thomas vy. 

American Workmen, 14 S.E.2d 886, 197 

1 ASECOR aaTEC RSs 


: Wash. In vendor’s action for fraud- 
- ulent representations which induced 
- yendor to extend time of waiver provi- 
sion and to sign deed and assign con- 
tract to defendant, that vendor called a 
witness to testify as to character of 
tract sold and its value did not change 
 eharacter of action from one which was 
- based upon a “liquidated claim’’ to one 
which would be based upon an “un- 
liquidated claim” so as to preclude re- 
covery of interest from date when deed 
was delivered to defendant.—Petersen 

ayy. Graham, 110 P.2d 149. 
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‘ § 239 
‘ C.C.A.Il]. In divorced wife’s action 
against husband’s attorney for fraudu- 
lent representations inducing execution 
of release of rights under property 
settlement agreement, under evidence 
i that there was due wife for support 
i of herself and children approximately 
«$24,000, that husband had an estate of 
ye some $30,000, and that release was exe- 
euted in consideration of $1,250 on at- 
torney’s representation that husband 
) was broke, verdict for $4,000 for wife 


«$226 meg 


A Ay: nS 


favor as guardian of her two children 
was reasonable—MeVeigh v. McGurren, 


117 F.2d 672. 
Where plaintiff 


C.C.A.Kan. owned 
one-half of oi] and gas in place under 
lots which decedent conveyed to de- 
fendant, and defendant had power to 
execute oil and gas leases without 
plaintiff’s signature, but was required 
to reserve to owners a _ one-eighth 
royalty, and defendant, to procure 
plaintiff’s signature to a community 
lease, made false representations to 
plaintiff thereby inducing plaintiff to 
surrender part of that which plaintiff 
would have received under an ordinary 
lease, plaintiff's damage was difference 
between what plaintiff would_ receive 
under community lease and what 
plaintiff would have received under 
an ordinary lease.—Wright v. Brush, 
115 F.2d: 265. 

Cal.App. Evidence was sufficient to 
justify the trial court in awarding 
plaintiffs $990 as damages sustained by 
reason of false representations made 
by defendants to induce plaintiffs to 
enter into a contract for the purchase 
of realty. Civ.Code, § 3343.—Marcart 
v. San Joaquin Building & Loan Ass’n, 
114 P.2d 395. 

Ky. Where one has. parted with 
property in fraud of his rights and 
without commensurate consideration, 
the damages following cannot be less 
than the value of the property that 
has passed by reason of the illegal 
transaction.—Hall’s Adm’r vy. Hall, 149 
S.W.2d 24, 285 Ky. 730. 

Ohio App. It is not the policy of the 
law in cases of constructive fraud to 
charge offending party with exemplary 
damages, although he is obligated to 
restore the status quo so far as pos- 
ria vy. Johnson, 34 N.H.2d 


Okl. In suit for divorce and damages 
for fraud in inducing plaintiff to enter 
into a bigamous marriage with defend- 
ant, evidence supported judgment 
awarding plaintiff $1,000 actual dam- 
ages and an equal amount as exemplary 
damages. 12 OklI.St.Ann. § 1271.—Ma- 
snnnkashey, vy. Mashunkashey, 113 P.2d 


8.C. One injured by the commission 
of fraud is generally entitled to recover 
such damages as will compensate him 
for the loss or injury actually sus- 
tained and place him in the same posi- 
tion that he would have occupied had 
he not been defrauded.—Thomas vy. 
American Workmen, 14 S.H.2d 886, 197 
SCNSs 

S.C. Where, if health policy had 
been as represented, insured would 
have received $12 a week for the two 
weeks she was ill, court properly charg- 
ed jury, in action for fraud, that plain- 
tiff was entitled to actual loss which 
she had sustained, and an allowance 
of $24 was proper.—Thomas v. Ameri- 
oe Workmen, 14 §S.E.2d 886, 197 S.C. 


Wis. The measure of damages al- 
lowable for fraud in inducing a con- 
tract is the actual loss sustained and 
depends upon the facts of the par- 
ticular case.—Morse Chain Co, v. T. W. 
Meiklejohn, Inc., 296 N.W. 106, 237 
Wis. 388. 


§ 243 

Ariz. In action for fraud inducing 
plaintiff to agree to organization of 
corporation and give up his property 
in exchange for stock, as distinguished 
from action for rescission and return 
of property, damages should not be 
based upon value of the property given 
by plaintiff in exchange but on dif- 
ference between value of stock received 
and what would have been its value if 
defendant had carried out his promises 
and had managed new corporation with 
perfect good faith, without holding de- 
fendant responsible for depreciation 
from general depression, inability to 
find purchasers for land, or loss of 
speculative future profits——Waddell v. 
White, 108 P.2d 565, rehearing denied 
109 P.2d 843. 

Ariz. In action for fraud inducing 
plaintiff to agree to organization of 
corporation and give up his property 
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that it was a 1937 model, proper meas- 
ure of damages, if year model of the 
automobile was misrepresented to buy- 
er under the “benefit of the bargain” 
rule, was difference in value between 
a 1986 and a 1937 model automobile 
on date the sale was consummated,— 
Lutfy v. R. D. Roper & Sons Motor 
Co., 115 P.2d 161. 

The measure of damages sustained 
by purchaser where a purchase has 
been induced by fraud under the ‘“‘bene- 
fit of the bargain’ rule is difference 
between real value of the property 
purchased and the value which it would 
have had had the representations been 
true.—Lutfy v. R. D. Roper & Sons 
Motor Co., 115 P.2da 161. 

N.M. Under the “benefit of bargain 
rule’ a defrauded purchaser may re- 
cover the difference between the real 
und the represented value of the prop- 
erty purchased regardless of the fact 
that the actual loss suffered might have 
been less.—Stewart v. Potter, 104 P.2d 
736, 44 N.M. 460. 

Where it was established that a re- 
possessed automobile was sold to plain- 
tiff as a new automobile by defendant’s 
agent, plaintiff as a defrauded pur- 
chaser could recover the difference be- 
tween the real and the represented val- 
ue of the automobile regardiess of the 
fact that the actual loss suffered by 
him might have been less.—Stewart v. 
Potter, 104 P.2d 736, 44 N.M. 460. 

§ 244 

Cal.App. The measure of damages 
for fraud in inducing purchase of realty 
is the difference between consideration 


_paid for property and actual value of 


property, with additional damage, if 
any.’ Civ.Code, § 3343.—Rothstein v. 
Janss Inv. Corporation, 113 P.2d 465. 

Ohio App. The measure of damages 
for fraud inducing the purchase of 
securities is not the difference between 
the purchase priee and the market 
value at the date of maturity, but the 
difference between the property as it 
was represented to be and its actual 
value. at the time of purchase. Gen. 
Code 1926, § 6373-1 et seq.—Citizens 
Banking & Sores Co. v. Spitzer, Ro- 
rick & Co., 29 -E.2d 892, 65 Ohio 
App. 309. 


§ 265 

Ariz. Where the “‘benefit of the bar- 
gain” rule of damages, as distinguished 
from the “out of pocket” rule, applies 
in measuring damages sustained by 
buyer where purchase has been induced 
by fraud, punitive damages should not 
be allowed, unless conduct of wrong- 
doer was wanton, reckless or showed 
spite or ill will.—Lutfy v. R. D. Roper 
& Sons Motor Co., 115 P.2d 161. 

Ohio App. It is not the policy of the 
law in cases of constructive fraud to 
charge offending party with exemplary 
damages, although he is obligated to 
restore the status quo so far as pos- 
Seatac v. Johnson, 34 N.B.2d 

Okl. Where plaintiff declares upon 
two causes of action, one in equity for 
divorce on ground that defendant had 
a living wife at time of defendant’s 
marriage to plaintiff, the other an ac- 
tion at law for damages for fraud in 
inducing plaintiff to enter into a 
bigamous marriage, neither action is 
paramount to or a foundation for the 
other, and the latter cause is one for 
jury and is not subject to rule that 
unitive damages may not be awarded 
n an equitable action. 12 Okl1.St.Ann. 
§ 1271; 23 Okl1,St.Ann. § 9.—Mashun- 
kashey v. Mashunkashey, 113 P.2d 190. 

Tex.Civ.App. Husband and wife who 
alleged that wife had been fraudulently 
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bseribe for stock 
( insurance company were not 
ed to recover attorney’s fees as 
lary damages, in absence of proof 
as to value of the certificates of in- 
debtedness which were delivered to 
wife in place of stock or proof that 
husband and wife had suffered pecun- 
iary damages, or proof of any malicious 
or willful act on part of the insurance 
companies.—Larson y. Sterling Mut. 
Life Ins. Co., 153 S.W.2d 177, error 
dismissed. 


§ 267 

Ala. In seller’s action against buyer 
for conversion of new automobile sold 
to buyer and automobile which buyer 
turned in on new automobile and 
against dealer to which buyer traded 
both automobiles, where defendants’ 
special pleas pleaded breach of warran- 


ty, deceit in sale of new automobile, 


set-off and recoupment, permitting wit- 
ness to testify regarding what it would 
cost to buy and install a new driver 
shaft in the new automobile which evi- 
dence showed was defective and out of 
line, was proper and refusal to exclude 
answer that it would cost $15 was not 
reversible error.—Bentley v. Smith, 
So.2d 107. 


Ariz. In action for fraud, inducing 
plaintiff to agree to organization of cor- 
poration and give up his property in 
exchange for stock, wherein the princi- 
pal representations relied on constitut- 
ed promises of future conduct, evidence 
on issue\of damages was required to 
be confined to effect on value of stock 
of failure to perform false promises at 
time they were to have been performed, 
and any intentional mismanagement of 
the corporation, combined with effect 
of general conditions not dependent on 
actions of plaintiff and defendants.— 
Waddell v. White, 109 P.2d 843, deny- 
ing rehearing 108 P.2d 565. 

Ariz. In buyer’s action against seller 
for damages for sale of 1936 automobile 
upon false representation that it was a 
1937 model, evidence that buyer re- 
ceived $1,800.87 for automobile upon 
trade for a 1937 model automobile was 
not admissible for purpose of impeach- 
ing prior statement by buyer that 1936 
automobile was worth approximately 
$1,100, since there was a wide differ- 
ence between actual and trade-in value 
of automobile.—Lutfy v. R. D. Roper 
& Sons Motor Co., 115 P.2d 161. 

In buyer’s action against seller for 
damages for sale of 1936 model auto- 
mobile upon false representation that 
it was a 1937 model, if fact that buyer 
received $1,800.87 for 1936 model auto- 
mobile upon a trade for a 1937 auto- 
mobile was admissible to impeach prior 
statement by buyer that 1936 auto- 
mobile was worth approximately $1,- 
100, buyer should be permitted to in- 
troduce evidence of any fact that would 
tend to explain why he had been al- 
lowed such amount, such as discon- 
tinuance of the manufacture of the 
automobile involved.—Lutfy v. R. D. 
Roper & Sons Motor Co., 115 P.2d 161. 

Cal.App. Ordinarily, method of as- 
ecertaining damages for fraud in ex- 
change of properties is to present proof 
of market value of properties, but if 
such proof is unobtainable, proof of 
actual or intrinsic value thereof may 
be offered.—Martin vy. Tully, 112 P.2d 
282. 


272 
Mo.App. In action for false and 
fraudulent representations in sale of 
heating plant under contract binding 
plaintiff to execute note in specified 
sum for balance of purchase price, 
which plaintiff admittedly failed to do, 
defendant was entitled to judgment on 
counterclaim in such sum.—Burlison v. 

Weis, 152 S.W.2d 201. 


§ 273 

U.S.Tex. The amendment to _ the 
statute making it an offense to present 
false claims against the United States, 
providing for the punishment of any 
one who knowingly and_ willfully 
makes any false or fraudulent state- 
ments, claims, ete. in any matter 
within the jurisdiction of any depart- 
ment or agency of the United States 


math yn gressio 
k protect the authorized — 


; ‘unctions of 
governmental departments and agen- 


result from the deceptive practices de- 
scribed. Cr.Code, § 35, as amended, 18 
U.S.C.A. § 80.—U. S. v. Gilliland, 61 S. 
Ct. 518, reversing 35 F.Supp. 181. 
Del.Super. “Stealing” is frequently 
referred to as synonymous with “lar- 
ceny”’, while on the other hand, 
“fraud” is a most comprehensive term 
embracing all of the varied means 
which the mind of man can devise to 
gain advantage by false representa- 
tions, or concealment, and has been 
defined as meaning any false repre- 
sentation, deceit, device or artifice used 
by one person with intent, or for 
purpose of deceiving or misleading 
another to his injury.—Laird v. Em- 
loyers Liability Assur. Corporation 
Bee of London, England, 18 A.2d 
N.Y.Sup. The statute penalizing any 
person who enters a “‘hospital” to ob- 
tain a general release or a statement, 
from any person confined in a_hos- 
ital, with reference to personal in- 
uries, within fifteen days after in- 
juries were sustained, except on cer- 
tain conditions, was enacted so that 
an injured person may die in peace 
or recover without being harassed, ex- 
ploited, victimized, and molested, and 
the statute is broad enough to cover 
the case where the forbidden act takes 
lace in the injured person’s home. 
enal Law, § 270-b.—Bearor v. Kapple, 
24 N.Y.S.2d 655. 


FRAUDS, STATUTE OF 


§ 4 

Ga. A contract for adoption of minor 
child, made in consideration of mar- 
riage of child’s mother, is within stat- 
ute of frauds, and consummation of 
marriage is not sufficient performance 
to remove contract from operation of 
statute. Code 1933, § 20—401, subd, 38. 
—Taylor v. Boles, 13 S.H.2d 352, 191 
Ga. 591. 


§ 5 

Ga. A contract tor adoption of minor 
child, made in consideration of mar- 
riage of child’s mother, is within stat- 
ute of frauds, and consummation of 
marriage is not sufficient performance 
to remove contract from operation of 
statute. Code 1933, § 20-401, subd. 3. 
—Taylor v. Boles, 13 $.H.2d 352, 191 
Ga. 591. 

8 12 

Ky. An oral statement that speak- 
er would personally guarantee that 
bank stockholder, to whom statement 
was made, ‘‘would get his money back 
and would not lose a cent”, if he sign- 
ed contract to deposit and did deposit 
certain sum in bank to prevent its 
liquidation, was unenforceable as oral 
agreement to answer for debt, default, 
or miscarriage of another within stat- 
ute of frauds. Ky.St. § 470, subd. 4. 
—Kinnarney v. Corcoran, 149 S.W.2d 
32, 285 Ky. 702. 


§ 13 

N.J. Debt of decedent, which his 
widow agreed to pay, remained a debt 
of decedent’s estate, and as such was 
the ‘‘debt of another’? within statute 
of frauds.—Romano v. Brown, 15 A.2d 
818, 125 N.J.L. 293. 

§ 18 

Del. Promise of a person, who subse- 
quently qualified as executor of estate 
of decedent, to be personally responsi- 
ble for the expenses of decedent’s 
funeral, was not within the statute of 
frauds. Rev.Code 1935, § 3105.—Smol- 
ka v. James T. Chandler & Son, 20 A.2d 
131, 134 A.L.R. 629, affirming James T. 
Chandler & Son v. Smolka, 13 A.2d 
427, 1 Terry 415. 

The phraseology “answer damages” 
contained in the-statute of frauds is 
equivalent in meaning to pay debts. 
Rey.Code 1935, § 3105.—Smolka ev. 
James JT. Chandler & Son, 20 A.2d 131, 
134 A.L.R. 629, aftirming James T. 
Chandler & Son v. Smolka, 13 A.2d 
427, 1 Terry 415. 

A parol contract between the person- 
al representative of deceased and an 
undertaker, whereby the personal rep- 


cies from the perversion which might . 


resentative agrees to be bo 
ly for the expenses of decease 
al, is not within the statute of - 
and, if the contract is performed « 
undertaker’s part, the personal repre 
sentative is personally liable there 
Rev.Code 1935, § 3105.—Smolka 
James T. Chandler & Son, 20 A.2d 1: ; 
134 A.L.R. 629, affirming James TT. 

Chandler & Son v, Smolka, 13 A.2d 427, 
1 Terry 415. aa : 


La.App. Parol testimony is inadm 
sible to prove collateral obligation of 
defendant to pay the debt of a thirc 
party, but if defendant has bound him 
Self as a principal with the third pa 
to whom credit is extended, the 
fendant’s obligation is ‘independent 
and “primary” and parol evidence 
admissible to establish it, even thoug 
both the third party and the defendan 
are responsible for the debt. Civ.C 
eae 2278. Hornsby v. Rives, 2 8 

Neb. An alleged oral agreement 
defendant to pay plaintiff part of fees 
claimed by plaintiff for services previ- — 


of, be in writing, and subscribed by 
the party to be charged therewi 
where the oral agreement was not 
duced to writing and no note or mer 
randum thereof was signed by the 
fendant. Comp.S8t.1929, § 36-202 
Johnson y. Anderson, 299 N.W. 34 
N.J.Sup. Where lease whereby la 
lord agreed to pay agent a comm » 
of five per cent. of yearly rents w: 
not recorded and evidence did not in- 
dicate that landlord’s vendee assum 
landlord’s obligation or had any kno 
edge thereof, the vendee was not lia 
for commissions, since the vendee w 
not party to contract and obligati 
to answer for ‘debt of another’ m 
be evidenced in writing and support 
by consideration. N.J.S.A. oi 
esta Realty Co. v. James, 16 
N.Y.Co.Ct. An oral promise by land 
owner’s agent that landowner woul 
pay for hay to be sold to landowne 
tenant was a special “promise to a 
swer for the debt, default or mise 
riage of another” within the statute 
frauds, and hence unenforceable. 
sonal Property Law, § 31.—Pashle 
Harloff, 27 N.Y.S.2d 616. Se, 
Pa.Com.Pl. Where the action is for 
damages for breach of a contract to be- 
come a surety, the case is not an : 
tion upon a contract of suretyship, for 
only two parties are involved, the 
promisor and the promisee, and so is — 
not within the Statutes of Frauds, 33 P. — 
S. §§ 3, 4.—Schenker v. Indemnity I 
oo of North America, 2 Monroe L 
Since the contract is not within the 
Statute of Frauds, 33 P.S. §§ 3, 4, it is — 
immaterial whether it is evidenced by 
writing or not,—Schenker vy, Indemnity 
Ins. Co. of North America, 2 Monroe L. ~ 


R. 141. : 
§ 20 ) Pe 


Colo. In action to recover upon an 
alleged oral promise to pay reasonable © 
value of coal which plaintiff’s assignor 
delivered to two third-party green- 
house companies, fact that one of de- 
fendants was a stockholder in one of 
greenhouse companies did not, in itself 
supply a _ sufficient personal interest 
to take oral promise to pay for goods 
furnished such company out of statute 
of frauds. °35 C.S.A. ce. 71, § 12, subd. 
Pe uer ages Coal Co. y. King, 113 P.2d 

72. 
Del. The statute of frauds contem- 
plates a promise in some sense collat- 
eral, that is, an undertaking to be 
bound for something already due or 
claimed against a decedent’s estate. 
Rey.Code 1935, § 3105.—Smolka vy. 
James T. Chandler & Son, 20 A.2d 131, 
134 A.L.R. 629, affirming James T. 
Chandler & Son vy. Smolka, 13 A.2@ 
427, 1 Terry 415. 
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_. Kan. Where main purpose an 
ject of a promisor is not to answer for 
another but to subserve some purpose 
of the promisor, the promise is not 
within the statute of frauds, although 
_-~—s« it may be in form a promise to pay the 
¥ debt of another and although perform- 
nce of it may incidentally have the 
Sie: ffeet of extinguishing the liability of 
another. Gen.St.1935, 38-106.—Allen v. 
_ Turner, 106 P.2d 715, 152 Kan. 590. 
La.App. Parol evidence that employ- 
unconditionally obligated himself as 
4 incipal to pay accounts of employees 
sefore any purchases were made and 
efore merchant extended credit to the 
ployees was not rendered inadmis- 
le by statute rendering parol evi- 
ence inadmissible to establish prom- 
to pay debt of third person. Civ. 
pce, prt 2278.—Hornsby v. Rives, 2 
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Parol testimony is inadmissible to 
prove collateral obligation of a defend- 
ant to pay the debt of a third party, 
but if defendant has bound himself as 
a principal with the third party to 
vhom credit is extended, the defend- 
8 obligation is ‘independent’ and 
primary” and parol evidence is admis- 
ble to establish it, even though both 
he third party and the defendant are 
esponsible for the debt. Civ.Code, art. 
8.—Hornsby v. Rives, 2 So.2d 532. 
N.J. Where oral promise upon which 
suit is brought is an original one and 
not merely a collateral undertaking it 
1eed not be in writing—Romano vy, 
own, 15 A.2d 818, 125 N.J.L. 293. 
Y.App.Div. The oral promise of in- 
dual defendant that he “guaran- 
f d’’ that corporation, formed to con- 
d uct a business pursuant to joint ad- 
venture agreement entered into by 
intiff and individual defendant, 
vould pay plaintiff, a sum equal to 4 
per cent. of capital advanced by _in- 
dividual defendant in lieu of salary 
a share of penis was an original 
mise and not within the statute of 
frauds. Personal Property Law, § 31, 
‘ . 2—Geller v. Tow, 27 N.Y.S.2d 
261 App.Div. 773. 
C. Where plaintiffs entered into 
eontract with tenant for reconditioning 
nd rebuilding of engines located on 
sed property and landlord allegedly 
made oral agreement to pay if tenant 
efaulted, the landlord’s alleged agree- 
nt was a “promise to answer for 
bt, default or miscarriage of another’ 
thin statute of frauds and was not 
orceable. C.S. § 987.—Balentine v. 
Il, 11 S.H.2d 456, 218 N.C. 496. 
Ohio App. The oral promise of agent 
7 or surety company to execute an 
_ attachment bond was_ unenforceable 
‘ nder the statute of frauds because 
onstituting a “promise to answer for 
he debt, default or miscarriage of an- 
ther’, since promise was not an en- 
tirely original, direct and new promise 
ut was collateral and_ conditional. 
en.Code, §§ 8621, 11827, 11844.—Horn- 
ig v. Fidelity & Deposit Co. of Mary- 
nd, 35 N.H.2d 978. 
kl. Under statutes defining “guar- 
ata anty” and providing that guaranty con- 
tracts must be in writing and signed 
g _ by guarantor, the question generally is 
whether the promise is for the debt of 
another or an original promise, or in 
common parlance, whether the promise 
is “collateral” or “original”, and if it 
is original it need not be in writing. 
15 OklLSt.Ann. §§ 321, 325.—Reed v. 
ichards & Conover Hardware Co., 110 
2d 603. ‘ 
In determining whether promise is 
“original” or “collateral’’ so as to be 
within statute of frauds as a contract 
of guaranty, it is immaterial that 
someone else’s debt will be paid in con- 
sequence of performance of the contract, 
and immaterial whether original debtor 
remains liable. 15 Okl1.St.Ann, §§ 321, 
325.—_Reed v. Richards & Conover 
Hardware Co., ae 603. 


& 
Oki. Whether transaction is a sale to 
promissor or parol] guaranty by promis- 
sor of payment by another, which 
would have to be in writing, is to be 
construed. in light of acts of the par- 
ties and surrounding circumstances, 
and ig a ‘‘question of fact”, 15 Okl.St. 


Conover apse oo ? ad 
N.J. Where promise to pay debt 
of another is founded on due consid- 
eration, and this consideration passes 
between parties to promise and gives 
promissor benefit which he did not en- 
joy before and would not have pos- 
sessed but for the promise, it will be 
regarded as an “original promise” 
though not in writing—Romano_ v. 
Brown, 15 A.2d 818, 125 N.J.L. 293. 
N.Y.App.Div. Where the promisor 
makes oral promise in form of a prom- 
ise to pay the debt of another, for the 
promisor’s own benefit, the agreement 
is not within the statute of frauds. 
Rules of Civil Practice, rule 107.—Bulk- 
we Vv. sand 28 N.Y.S.2d 616, 262 App. 
iv. : 


§ 32 

N.Y.App.Div. Where plaintiffs agreed 
to supply corporation with material 
and extend credit to it for 90-day peri- 
od in consideration of agreement of de- 
fendants, who wholly owned and con- 
trolled the corporation, to advance mon- 
eys to enable corporation to finance 
anticipated deficit for a six months’ 
period, the agreement of defendants, 
who would primarily benefit by per- 
formance of the plaintiffs, was inde- 
pendent of and not collateral to any 
debt of the corporation, and was not 
invalid under statute of frauds because 
it was not in writing, even if the agree- 
ment was construable as one to answer 
for the debt of the corporation. Rules 
of Civil Practice, rule 107.—Bulkley v. 
Snes 28 N.Y.S.2d 616, 262 App.Diy. 


§ 33 

Ga.App. An alleged oral agreement 
under which defendant, who had pur- 
chased from third person land pur- 
chased by third person from plaintiff 
but not paid for, was to pay a portion 
of purchase price to third person and 
the other portion to plaintiff in con- 
sideration of plaintiff's promise to 
forego any claim against land by rea- 
son of third person’s default was not 
unenforceable under statute of frauds 
as being an oral contract by defend- 
ant to pay debt of another.—Hale v. 
Lipham, 14 §.H.2d Ee 64 Ga.App. 796. 


Wash. An oral promise by one to 
pay the antecedent obligation of an- 
other in consideration of an agreement 
by the promisee to cancel the ante- 
cedent debt is not within the section 
of the statute of frauds relating to 
& promise to answer for the ‘debt, 
default or misdoings of another’. 
Rem. Rev.Stat. § 5825.—Smaby vy. 
Shrauger, 115 P.2d 967. 

Where wage claimants surrendered 
their claims against mining company 
upon part payment thereof and ac- 
cepted in lieu thereof the promises of 
owners of a majority of the capital 
stock of the company to pay the bal- 
ance, the original liability of the com- 
pany was extinguished and a new debt 
was created and the statute of frauds 
did not apply. Rem.Reyv.Stat. § 5825.— 
Smaby v. Shrauger, 115 P.2d 967. 


§ 39 

Ky. An agreement whereby church 
agreed with makers of note that if 
they would forestall a foreclosure pro- 
ceeding by execution of note church 
would save makers harmless and in- 
demnify and meet payment of note, 
was not within the statute of frauds 
provision requiring “promise to an- 
swer for the debt of another’ to be 
in writing, since agreement was not 
the promise of the church to pay the 
debt of another, but was merely a 
promise of the church to later pay its 
own debt. Ky.St. § 470, subd. 4.— 
Finch’s Hx’r y. Hopewell, 148 S.W.2d 
345, 285 Ky. 495. 


8 47 

Mont. An action by injured party 
against insurer on oral automobile lia- 
bility policy was not barred by stat- 
ute of frauds as an action on oral 
contract to answer for debt, default, 
or miscarriage of another, since pri- 
mary intent was to protect insured 
rather than third party, and as such 


‘ire Ins. Co. 0: Bruns 
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§ 49 ee 

Ga.App. Under agreement by local 
manager of corporation with subcon- 
tractor to see that subcontractor was 
paid for additional work performed on 
corporation’s building, the corporation 
would be bound as an original under- 
taking and the undertaking would not 
fall within the statute of frauds.— 
Highsmith v. National Linen Service 
Corporation, 10 S8.H.2d 237. 

La.App. In lumber company’s suit 
involving question of liability of con- 
tractor who had contract for construc- 
tion of school building and his surety 
for materials furnished by company to 
defaulting subcontractors for use in 
building scaffolds, ete., evidence that 
general contractor agreed to pay 
amount owed by _ subcontractors to 
lumber company when contractor took 
over subcontract upon subcontractors’ 
default, was inadmissible since consti- 
tuting an effort to hold the contractor 
for debt of third person by parol evi- 
dence. Act No. 224 of 1918, as amend- 
ed by Act No. 271 of 1926.—Terrebonne 
Lumber & Supply Co. v. Favret, 2 So. 
2d 256. 

§ 54 


Minn. Where there was no evidence 
that the daughters of defendants agreed 
to guarantee the payment of indebted- 
ness to plaintiff other than a statement 
by them that they intended to pay the 
principal thereof after their parents’ 
death and the sale of the farm, and 
there was no evidence that they as- 
sumed such debt at the time they took 
the conveyance, or that they ever agreed 
in writing subsequently to pay it, the 
statute of frauds was a valid defense.— 
Blodgett v. Hollo, 298 N.W. 249. 

Ohio. A deed poll by which the 
grantee obligated himself to pay a 
mortgage debt on the realty conveyed 
was not within the statute of frauds, 
since the promise to pay the mortgage 
did not concern an “interest in land” 
nor constitute an “agreement to an- 
swer for the debt, default or. miscar- 
riage of another.’—Cleveland Trust 
Co. v. Elbrecht, 30 N.H.2d 433, 137 
Ohio St. 358. 


§ 84 

N.Y.Sup. The statute requiring con- 
tract which is not to be completed 
before end of lifetime and contract 
to bequeath property to be in writing 
did not apply to oral agreement en- 
tered into between four children and 
mother, on death of father, whereby 
each of children assigned to mother 
their distributive share in estate of 
their father, who died intestate, in 
consideration of mother’s promise that 
in event of her death they would each 
receive a one-quarter interest in her 
estate, which agreement was made 
prior to enactment of statute, though 
mother’s death did not occur until 
thereafter. Personal Property Law, § 
31, subds. 1, 7—Wahl v. Seyfried, 25 
N.Y.S.2d 653, affirmed 25 N.Y.S.2d 656, 
260 App.Div. 993. 


§ 88 

Cal.App. A contract of employment, 
which was to continue until employer’s 
death and under the terms of which 
compensation was to be in the same 
amount as that which employer should 
provide by way of joint bank account 
or will for another employee, could 
not be performed during lifetime of 
the employer and hence was within 
the statute of frauds, since amount of 
compensation provided for other em- 
ployees could not be. determined until 
employer’s death. Code Civ.Proc. § 
beds subd. 6.—Smith v. Bliss, 112 P. 


Kan. Where mortgage note had be- 
come due for nonpayment of interest, 
an oral agreement that note should 
not become due until date more than 
& year in advance, to which interest 


was then paid, was not unenforceable 


under the statute of frauds as an oral 
contract not to be performed within 
one year. Gen.St.1935, 33-106.—An- 


| 
, 
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dregg v. Sparrow, 107 P.2d 739, 152 
Kan. 744, 

N.Y.App.Div. In action to recover 
wages for fifth year under a contract 
of employment for period of five years 
commencing on the 29th day of Octo- 
ber, 1935, on theory of wrongful dis- 
charge at end of the fourth year, judg- 
ment for employer pleading the stat- 
ute of frauds was proper. Personal 
Property Law, §’ 31, subd. 1.—Remant 
v. Kelly Dry Ginger Ale Co., 24 N.Y.S. 
2d 356, 260 App.Div. 1037. 

89 


Nev. An oral contract which is ca- 
pable of being fully performed within 
a year from its execution is not void 
under the statute of frauds but if, 
from the terms used, agreement is not 
to be performed within a year, it is 
void under the statute. Comp.Laws, § 
1533.—Stanley v. A. Levy & J. Zent- 
ner Co., 112 P.2d 1047, 60 Nev. 432. 

Tex. A parol agreement to compen- 
sate for services rendered in aiding 
another to secure mineral lease on 
property which was then under option 
due to expire within six or seven 
months from date of agreement was 
capable of being performed within 
one year, and hence was not within 
statute of frauds denying enforcement 
of parol contracts. Vernon’s Ann.Ciy. 
St. art. 3995, subd. 5.—Wellington Oil 
Co. of Delaware y. Maffi, 150 S.W.2d 
60, 1386 Tex. 201, affirming Maffi v. 
O’Neil, 188 S.W.2d 134. 

§ 90 

Cal. For an oral contract to be void 
under statute making an oral contract 
void if by its terms it is not to be 
performed within a year from the mak- 
ing thereof, contract must itself con- 
tain language, the reasonable interpre- 
tation of which shows a clear inten- 
tion that it cannot be performed with- 
in the year, and it is subject of proof 
unless by its terms it is incapable of 
performance within such period. Civ. 
Code, § 1624.—Hollywood Motion Pic- 
ture Equipment Co. v. Furer, 105 P.2d 
299, superseding 99 P.2d 1073. 

N.Y.App.Div. Where oral contract of 
defendants to sell plaintiffs certain 
mineral water was to remain in force 
until written contract embodying terms 
of oral agreement should be executed 
and for duration of another contract 
between defendants and another, which 
other contract was to continue for a 
period of about 15 years, the oral con- 
tract was void under the statute of 
frauds, since by its terms it was not to 
be performed within one year. Person- 
al Property Law, § 31.—Theiss v. Mc- 
Rae, 23 N.Y.S.2d 2. 

§ 94 

Ga.App. Where oral agreement en- 
tered into in 1934 provided that brok- 
er should have exclusive sale of manu- 
facturer’s products in certain territory, 
and that agreement was to continue 
from year to year unless it was ter- 
minated by either party on or before 
July 1, of calendar year next preceding 
business season for sale of the prod- 
ucts, the agreement was not to be per- 
formed within one year from the mak- 
ing thereof and was within the statute 
of frauds and void. Code 1933, § 20- 
401, subd.’ 5.—Yarborough vy, Hi-Flier 
Mfg. Co., 12 S.H.2d 133, 63 Ga.App. 


WATE 

§ 96. 
Alaska. A continuing oral agree- 
ment for division of profits from 


operation of a fish trap would have 
been void under statute of frauds as 
incapable of performance within one 
year. Comp.Laws 1933, § 4315.—Paul 
v. Bez, 9 Alaska 647. 

Cal. Oral contracts invalidated by 
statute because not to be performed 
within a year include those only which 
eannot be performed within that period, 
and even though a promise may not by 
its terms be performed within a year 
yet it is not inhibited by the statute i 
there’ is a possibility that it may be. 
Civ.Code, § 1624.—Hollywood Motion 
Picture Equipment Co. v. Furer, 105 
P.2d 299, superseding 99 P.2d 1073. 

Ky. An agreement whereby church 
agreed that if makers of note would 
forestall a foreclosure proceeding by 
execution of note due in six months 


: _ FRAUDS, STATUTE OF 


church would save makers harmless 
and indemnify and meet payment of 
note, was not within provision of stat- 
ute of frauds requiring an ‘‘agreement 
not to be performed in one year” to 
be in writing, since the agreement, 
though indefinite as to time of per- 
formance, was capable of being per- 
formed by one of the parties within 
a year. Ky.St. 470, subd. 7.— 
Finch’s Ex’r v. Hopewell, 148 S.W.2d 
345, 285 Ky. 495, 

Nev. An oral contract which is ca- 
pable of being fully performed within 
a year from its execution is not void 
under the statute of frauds but if, 
from the terms used, agreement is not 
to be performed within a year, it is 
void under the statute. Comp.Laws, § 
1533.—Stanley v. A. Levy & J. Zent- 
ner Co., 112 P.2d 1047, 60 Nev. 432. 

An oral agreement which is merely 
unlikely to be performed, or simply not 
expected to be performed within a year 
from its execution, is not void under 
statute of frauds, but any agreement 
which, by fair interpretation and in 
view of all circumstances existing at 
the time, does not admit of perform- 
ance within a year from the time of 
its making is void under the statute. 
Comp.Laws, § 1533.—Stanley v. A. 
Levy & J. Zentner Co., 112 P.2d 1047, 
60 Nev. 432. 

The possibility of the performance 
within one year, which will take an 
oral agreement out of the statute of 
frauds, must be such as can fairly and 
reasonably be said to have been within 
the contemplation of the parties, and 
an unforeseen or remote possibility 
will not rescue the agreement from in- 
validity. Comp.Laws, § 1533.—Stanley 
v. A. Levy & J. Zentner Co., 112 P.2d 
1047, 60 Nev. 432. 

Wash. Where vendor sold realty 
to a business associate under agree- 
ment to pay a certain sum unless prop- 
erty would be resold in which case 
vendor would reimburse the associate 
for any loss sustained up to a certain 
amount, agreement was not required 
to be in writing under the statute of 
frauds since it was possible under 
terms of agreement to sell premises, 
sustaining a loss and securing a right 
thereby to be reimbursed for loss with- 
in one year. Rem.Rev.Stat. § 5825(1). 
—Von Herberg v. Von Herberg, 106 P. 
2d 737. 

§ 98 


Cal.App. Alleged oral agreement by 
deceased to bequeath property by will 
to lodginghouse proprietor in consid- 
eration for services rendered was in- 
valid under the statute requiring that 
an agreement to devise or bequeath 
property be in writing, where no mem- 
orandum of such agreement was ever 
executed or signed by deceased. Code 
Civ.Proe. § 1978, subd. 6.—Zaring v. 
Brown, 106 P.2d 224. 

§ 105 

Cal. An oral agreement, on plaintiff’s 
delivering patterns to defendant - for 
manufacture of castings, that defend- 
ant would not make any castings there- 
from other than those ordered by plain- 
tiff was not void under statute making 
an oral contract, which by its terms 
is not to be performed within a year 
from the making thereof, invalid, Civ. 
Code, § 1624.—Hollywood Motion Pic- 
ture Equipment Co. v. Furer, 105 P.2d 
299, superseding 99 P.2d 1673. 

Tll.App. Under Pennsylvania law, 
oral contracts not to be performed 
within a year from the date of their 
making are valid and enforceable in the 
courts of Pennsylvania.—Oakes y. Chi- 
cago Fire Brick Co., 35 N.H.2d 522, 311 
Ill.App. 111. 

N.Y.Sup. The statute rendering 
void an oral promise, the performance 
of which is not to be completed be- 
fore the end of a lifetime, refers to 
the life of the promisor. Personal 
Property Law, § 31, subd. 1.—Bay- 
reuther v. LaGuardia, 25 N.Y.S.2d 620. 

The purpose of the statute render- 
ing void an oral promise, the perform- 
ance of which is not to be completed 
before the end of a lifetime, and stat- 
ute rendering void an oral promise 
to bequeath property or make testa- 
mentary provision of any kind, was 


ze § 134 


to prevent the assertion of oral claims 
against the estates of deceased persons 
and having been passed at same time 
they are to be read together, one be- 
ing intended to supplement the other. 
Personal Property Law, § 31, subds. 
1, 7.—Bayreuther v. LaGuardia, 25 N. 
Y.S.2d 620. 

Alleged oral promise of city em- 
ployee that in event his wife should 
predecease him he would at the time 
of his wife’s death designate plaintiff 
as sole beneficiary of whatever sums 
of money might at employee’s death 
remain to employee’s credit as a mem- 
ber of City Employees’ Retirement 
System was not void under statute 
rendering void an oral promise, the 
performance of which is not to be 
completed before the end of a life- 
time. Personal Prone, Law, § 31, 
subd. 1.—Bayreuther v. LaGuardia, 25 
N.Y.S.2d 620. 

§ 112 


Mich. Where plaintiff made oral 
agreement with automobile finance 
company on certain date to enter em- 
ploy of company for a term of one year 
in capacity of supervisor of operations 
of all branch offices beginning two days 
later, contract was void under statute 
of frauds as an agreement that, by its 
terms, was not to be performed within 
one year from the making thereof. 
Comp.Laws 1929, § 13417.—Lawton v. 
Contract Purchase Corporation, 299 N. 
W. 777, 298 Mich. 712. 


§ 130 

N.J. The rule that agreements re- 
stricting the use of land, although made 
by parol, are enforceable and do not 
come within the statute of frauds, does 
not obtained in New Jersey.—Droutman 
v. HE. M. & L. Garage, 20 A.2d 75, 129 
N.J.Eq. 545, affirming 19 A.2d 25, 129 
N.J.Eq. 1. 

An alleged oral agreement by defend- 
ants with complainant that defendants’ 
realty adjacent to that leased by com- 
plainant would be used as a motor 
freight terminal and not for a gasoline 
station to compete with that of com- 
plainant, made when complainant gave 
defendants a right of ingress and egress 
over a strip of the realty leased. by the 
complainant, came within the statute 
of frauds, and complainant was not 
entitled to an injunction to enjoin de- 
fendants from using realty for gasoline 
station, where there was no showing 
that defendants .were insincere when 
they made the alleged oral agreement. 
—Droutman v. E. M. & L. Garage, 20 
A.2d 75, 129 N.J.Bq. 545, affirming 19 
A.2d 25, 129 -N.J.Eq. 1. 

Tex.Civ.App. Where wife agreed to 
buy judgment of about $7,000 held 
against her husband for $3,000 and 
judgment creditor agreed to sell the 
judgment, and agreement provided that 
in event of revival of judgment lien 
and sale of realty in which the wife 
had an interest, but the record title to 
which was in the husband, that judg- 
ment creditor would accept $3,000 and 
costs, in full settlement and compro- 
mise of his judgment lien against the 
husband, contract was not a “contract 
for sale of realty” within meaning of 
the statute of frauds, but was rather 
a “contract for sale of a judgment”, 
and was subject to oral modifications. 
Rev.St.1925, art. 3995.—Busby yv. Mi- 
chael, 149 S.W.2d 685, error granted. 

Wis. Rights in and to realty, or 
trust or powers over realty, cannot be 
granted by parol, in view of statute 
of frauds. St.1939, § 240.06.—Healy v. 
Fidelity Sav. Bank, 298 N.W. 170, 238 
Wis. 12. 

§ 134 


S.D. An oral agreement by agent of 
vendee that vendors might detach cup- 
board from house did not involve a 
“transfer of real property” within the 
statute of frauds so as to preclude 
admission of testimony thereof in ven- 
dee’s action to recover possession of 
the cupboard. SDC _ 10.0605.—Home 
Owners’ Loan Corporation vy. Gotwals, 
297 N.W. 36. 

JTex.Civ.App. Since trade fixtures on 
oil and gas lease were personal prop- 
erty, an instrument in writing was not 
necessary to effect a valid transfer of 
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interest of one of lessees in trade fix- 


-gagor under oral authority from the 
mortgagee, the statute of frauds could 


frauds. § 
Lucy, 148 S.W.2d 1039, 285 Ky. 694. 


; after 


ute of frauds. 


a Pa.Super. — 
she was entitled to possession of cer- 


; 
be 
- eontract created at most an estate pur 
autre vie, 
could not be enforced in absence of 


pursuant to contract and that such 
- possession was 


was not compensable in damages and 

such as would make rescission inequit- 

able and unjust. 

vy. McCarth 
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“wk Tenn.App. Where complainant and 
another entered into an agreement with 
defendant whereby defendant agreed to 
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tures.—Lewis vy. Clark, 149 S.W.2d 244. 
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Ark. In action for damages for al- 
leged wrongful cutting and removal of 
timber from mortgaged premises with- 
out consent of the mortgagee, wherein 
the defense was that timber was cut 
under a timber deed executed by mort- 


not be interposed to preclude provf of 


such defense.—Harrison v. Davidson, 
A 5 S.W.2d 49. 
ce ey. 


The sale of standing: trees in 
contemplation of their immediate sepa- 
ration from the soil by either the ven- 
dor or the vendee is constructive sever- 


ance of them and they pass as “chat- 
- tels’” and consequently the contract of 


sale is not embraced by the statute of 
Ky.St. 1409-14.—Patton v. 


§ 149 
Ala. An oral agreement, upon con- 


_-veyance of mortgaged land by mort- 


-gagor to mortgagee, who was his broth- 


er’s wife, after mortgage was due, for 
alleged purpose of facilitating a sale of 


property to United States, that no sale 


of property would be made by _ mort- 


gagee for less than $30,000, and that, 
deducting amount due on mort- 
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§ 
N.Y.Sup. A contract for the sale of 


_ an interest in real property, there being 
no note or memorandum of the contract 
subscribed by the grantor or his an- 


thorized agent, was void under the stat- 
Real Property Law, § 
59.—Hoffman vy. R. H. Marwin Co., 23 
.Y.S.2d 26. 


Where a daughter alleged 


tain premises by virtue of oral contract 
with her mother, whereby daughter 


was to occupy premises during lifetime 


‘of mother, and upon her death prem- 


-ises were to be sold and proceeds di- 


vided between daughter and brother, 
and not being in writing 


proof that daughter took possession 


exclusive, and _ that 
such performance as daughter made 


P.S. § 1.—Bratsch 
404, 141 Pa.Super. 


33 
y, 15 A.2d 


furnish capital for carrying on enter- 


_ prise of prospecting for mineral proper- 
ties and purchase of additional prop- 
erty and whereby defendant was to be 


repaid for capital invested together 


with interest from profits, after which 
complainant and the other were each to 


receive 20 per cent. of profits and de- 


-fendant 60 per cent., if, as contended by 


defendant, complainant acquired no in- 


terest in the real estate, either legal 


or equitable, complainant’s parol sale 
or release of his rights under contract 
was valid and binding, since statute of 
frauds was inapplicable.—Smith v. Guy, 
144 S.W.2d 702. 


§ 156 
Ky. Contract whereby wife owning 


personal property and husband own- 


ing real estate, both of whom had 
children matured and self-supporting, 
waived all right in and to property 
belonging to the other, free from claim 
of the one or the other by reason of 
the marriage, was void as in contra- 
vention of the Statute of Frauds, and 
on wife’s death the property owned by 
her did not vest exclusively in her 
children. Ky.St. § 470.—Wigginton v. 
Leech’s Adm’x, 149 S.W.2d 531, 285 
Ky. 787. 
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§ 
Ala. If a mortgagee who has pur- 
chased mortgaged realty at foreclosure 
sale agrees with mortgagor to aceept 


less than what mortgagee 
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not an “agreement with reference to 
the sale of real estate’, within the stat- 
ute of frauds but is one incident to re- 
demption of realty and is the exercise 
of a personal right of contract, and if 
mortgagor accepts proposal and duly 
tenders to mortgagee the amount of 
money he agreed to accept in lieu of 
foreclosure, and mortgagee refuses to 
accept it on any ground other than in- 
sufficiency of amount, in a bill to re- 
deem realty, averments of the oral 
agreement will be sufficient to give bill 
equity, and, without it the bill will not 
contain equity—Woolen v. Taylor, 2 
So.2d 413. 

A parol agreement by a mortgagee, 
after foreclosure, to accept something 
else than money in payment of the in- 
debtedness is not an ‘‘agreement with 
respect to a conveyance of land” and is 
not void as being within statute of 
frauds. Code 1940, Tit. 7, §§ 108, 109; 
Tit. 20, §§ 1-17 and 1, 3.—Woolen v. 
Taylor, 2 So.2d 413. 

An oral agreement to extend the time 
for redemption of land from a judicial 
sale is valid and not affected by statute 
of frauds, and an agreement by a pur- 
chaser at a judicial sale, before the 
making of a deed to him, to allow a 
former owner of the land to redeem it 
by paying amount of judgment is not 
a “contract for the sale of land’ with- 
in'meaning of statute of frauds. Code 
1940, Tit. 7, §§ 108, 109; Tit. 20, §§ 1- 
ae 1, 3— Woolen v. Taylor, 2 So.2d 
413. 

A parol agreement made by mortga- 
gee with complainants, after foreclo- 
sure and within two years thereof, 
whereby mortgagee, who purchased 
realty at foreclosure sale under a bid 
for $780.57, agreed to accept $750 from 
complainants in redemption of realty 
was “sui juris” and was not an “agree- 
ment for the sale of land” within stat- 
ute of frauds. Code 1940, Tit. 7, §§ 
108, 109, 727; Tit. 20, §§ 1-17 and 1, 3 
et seq.—Woolen v. Taylor, 2 So.2d 413. 


Cal.App. An oral agreement by one 
joint tenant not to alienate his inter- 
est, in order that it may pass, upon 
his death, to the other joint tenant, is 
an “agreement for the sale of an in- 
terest in real estate’ within statute 
of frauds where joint tenant making 
promise not to alienate his interest re- 
ceives a valuable consideration for such 
promise. Civ.Code, § 1624.—Pellerito v. 
Dragna, 105 P.2d 1011. 


La. An alleged agreement to trans- 
fer mineral leases which are “incor- 
poreal immovables” as defined by stat- 
ute could not have been the subject of 
a valid verbal agreement which could 
be proved by parol evidence, since 
promise or agreement to transfer im- 
movable property, whether corporeal 
or incorporeal, must be in writing in 
order to give either party right to en- 
force specific performance. Civ.Code, 
arts. 470, 471, 2462.—Arkansas Louisi- 
ana Gas Co. v. R. O. Roy & Co., 198 
So. 768, 196 La. 121. 

Or. An oral contract that one ad- 
vancing money for improvement of an- 
other’s realty should have an interest 
in the realty was unenforceable under 
statute of frauds, and as too indefinite 
Ph ac imine weve vy. Dunn, 107 P. 


Tex.Civ.App. A contract to purchase 
lands and to sell to another is within 
the statute of frauds. Vernon’s Ann. 
Civ.St. art. 3995—American Nat. Ins. 
Co. v. Warnock, 143 S.W.2d 624, error 
dismissed, judgment correct. 
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Ill.App. The statute of frauds was 
applicable to an alleged agreement, the 
subject-matter of which concerned the 
purchase of real estate, and it was nec- 
essary that agreement be in writing, 
signed by party to be charged there- 
under or by someone lawfully author- 
ized thereto in writing. Smith-Hurd 
Stats. c. 59, § 2—Wolf v. Parker Hols- 
fi Co., 33 N.H.2d 235, 309 Ill.App. 


La.App. Transfer of immovable 
property or ownership acquired by 
transfer cannot be proved by parol, 


rn” ew i. dont 
paid for 
realty at foreclosure, such agreement is 


struction, may 
Civ.Code, arts. S 
v. Matassa, 200 So. 666. 

In suit to recover damages for il- 
legal seizure of house under writ of 
fieri facias, parol evidence that plain- 
tiff had furnished material to build 
the house for occupation by judgment 
debtor was admissible to prove plain- 
tiff’'s ownership of the house. Civ. 
Code, arts. 508, 2275, 2726.—Sims v. 
Matassa, 200 So. 666. 

N.J.Sup. An agreement simply for 
the division of profits derived from 
the sale of land need not be in writing 
to be valid. N.J.S.A. 25:1-3, 25:1-5.— 
Chew v. Markeim, 16 A.2d 337, 125 N. 
J.L. 595. 

Where real estate development com- 
pany which was indebted to plain- 
tiff and defendant, real estate dealers, 
made contract whereby plaintiff and 
defendant were to advance moneys to 
discharge liens so that contemplated 
sale could be effected, and develop- 
ment company agreed to sell them cer- 
tain lots at certain price, and plaintiff 
and defendant made verbal agreement 
to divide equally any profits result- 
ing, there was no “trust in real es- 
tate” created or contemplated, and 
title was not involved, and contract 
did not concern “interest in land’’, 
and neither statute relating to trusts 
nor statute of frauds applied, and con- 
tract was valid though not in writing. 
N.J.S.A.  25:1-8, 25:1-5.—Chew _ v. 
Markeim, 16 A.2d 337, 125 N.J.L. 595. 

Wis. Generally, since adoption of 
statute of frauds, title to realty can be 
transferred only by written instrument, 
but parol contract for conveyance of 
realty or parol gift thereof will be en- 
forced in equity court under certain 
conditions. St.1939, § 240.09.—Schmitz 
brakes VC 296 N.W. 103, 236 Wis. 


be thus esta 
508, 2275, 2726.—S 


§ 163 

Ky. An oral contract for the parti- 
tion of lands comes within the statute 
of frauds. Ky.St. § 470.—Barnett vy. 
Barnett, 142 S.W.2d 975, 283 Ky. 710. 

Tex. A deed executed by heirs, re- 
citing as consideration that grantors 
were taking personalty of the estate 
other than money as their share, and 
describing the land as adjoining tracts 
of ten and eight acres, and also as the 
Jand remaining after deducting tracts 
already sold, was an “instrument of 
partition” and not of 
and hence .was not subject to statute 
of frauds. Rev.St.1925, art. 3995, subd. 
4.—Houston_ Oil Co. of Texas v. Kir- 
kindall, 145 S.W.2d 1074, affirming 
Humble Oil & Refining Co. v. Kirkin- 
dall, 119 S.W.2d 731. 

Since the partitioning of land is not 
a “conveyance”, land may be _ parti- 
tioned by parol, even by married wo- 
men. Rev.St.1925, art. 3995, subd. 4. 
—Houston Oil Co. of Texas v. Kirkin- 
dall, 145 S.W.2d 1074, affirming Hum- 
ble Oil & Refining Co. v. Kirkindall, 
119 S.W.2d 731. 

Tex.Civ-App. Widow and children of 
deceased by a former marriage could, 
as co-owners, partition land by oral 
agreement and such partition was not 
a “sale of land’ so as to render oral 
contract invalid as being in violation of 


statute of frauds.—McDonald vy. Mc- 
Donald, 143 S.W.2d 142, error dis- 
missed, judgment correct. 

Tex.Civ.App. A valid, enforceable 


parol partition of land can be made by 
the joint owners thereof, including a 
husband and wife, and such partition 
is not prohibited by the statute of 
aaa Te igh? v. Woods, 150 S.W.2a 


An oral agreement by husband and 
wife who had decided to separate, for 
partition and division of their commu- 
nity property, was valid and was not 
prohibited by the statute of frauds, and 
hence one claiming under wife had no 
interest in realty which had been given 
to the husband under the agreement.— 
Cantrell v. Woods, 150 S.W.2d 838. 


§ 164 
La.App. Transfer of immovable 
property or ownership acquired by 


“conveyance”, . 


2447 — ‘ 


transfer cannot be proved by _ parol, 
but ownership acquired other than by 
transfer, as by prescription or con- 
struction, may be thus established. 
Civ.Code, arts. 508, 2275, 2726.—Sims 
v. Matassa, 200 So. 666. 

N.J.Ch. An agreement to release or 
discharge lands from rights, interests, 
or valid claims, or to waive, disclaim 
or surrender such rights, interests or 


claims is not enforceable unless in 
writing. N.J.S.A. 25:1-5.—Droutman 
v. EH. M. & L. Garage, 19 A.2d 25, 129 


N.J.Eq. 1, affirmed 20 A.2d 75, 129 N.J. 
Hq. 545. 
§ 165 

Ga. A transaction under which an 
enfeebled mother of advanced years 
would convey property to one of her 
sons on. his oral agreement that he 
would procure loan for her and would 
thereupon reconvey the property to 
mother subject to security deed would 
ordinarily be valid.—Day vy. Parham, 15 
S.H.2d 714 


§ 166 

N.H. An oral contract to leave 
“everything I have” to promisee on 
promisor’s death in payment for serv- 
ices rendered was “entire contract” and 
hence unenforceable because of violation 
of statute of frauds in respect to realty 
owned by promisor at time of his 
death, since contract was for sale of 
land and inclusion of personal estate 
therein was immaterial because both 
kinds of property formed an insepara- 


ble whole. Pub.Laws 1926, c. 327, § 
1.—Lemire v. Haley, 19 A.2d 436. 
An oral contract to leave all of 


promisor’s property, including realty to 
promisee at promisor’s death in pay- 
ment for services rendered cannot be 
held “divisible contract”, enforceable 
as to promisor’s personalty, on ground 
of fundamental justice and reasonable- 
ness, as contractual obligations cannot 
justly and reasonably be displaced by 
other obligations. Pub.Laws 1926, e. 
327, § 1.—Lemire v. Haley, 19 A.2d 
436. 
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N.H. An oral promise to leave prom- 
isor’s property remaining at time of 
his death to another by will in pay- 
ment for services rendered was invalid 
as to realty owned by promisor at such 
time. Pub.Laws 1926, c. 327, 1— 
Lemire v. Haley, 19 A.2d 436. 


Tex. The sustaining of an estoppel 
in pais so as to preclude adoptive par- 
ent and parent’s privies from assert- 
ing invalidity of adoption proceedings 
or, at least, status of plaintiff as adopt- 
ed child, when, by performance upon 
plaintiff’s part, adoptive parent had re- 
ceived all benefits accruing from such 
performance under belief of existence 
of plaintiff’s status as an adopted child 
did not enforce a “parol contract’ for 
sale of real estate within prohibition 
of statute of frauds. Vernon’s Ann.Ciyv. 
St. arts. 42, 3995, subd. 4.—Jones v. 
Guy, 143 S.W.2d 906, affirming Guy v. 
Jones, 132 S.W.2d 490. 


The rule preventing enforcement of 
oral contracts to devise realty on 
ground that such contracts are within 
statute of frauds did not apply to pre- 
vent plaintiff from sharing in estate 
of plaintiff’s alleged adoptive mother, 
although no instrument of adoption 
was filed with county clerk as required 
by statute, where the mother and her 
privies were estopped from denying 
that plaintiff had status of an adopte 
ehild. Vernon’s Ann.Civ.St. art. 42.— 
Jones v. Guy, 148 S.W.2d 906, affirming 
Guy v. Jones, 132 S.W.2d 490. 


Where statute in effect at time of al- 
leged adoption of plaintiff provided that 
an adopted child should have rights 
of a legal heir of adopting parent, and 
if statutory procedure concerning adop- 
tion had been followed plaintiff's right 
to share in estate of adoptive parent 
would have been that of a legal heir, 
and executors and legatees of adoptive 
parent’s estate were estopped from 
challenging plaintiff’s status as adopt- 
ed child, provisions of statute of frauds 
concerning actions on contracts for 
sale of realty were not applicable, Ver- 
non’s Ann.Ciy.St. arts. 42, 3995, subd. 


FRAUDS, STATUTE OF 
4.—Jones v. Guy, 143 S.W.2d 906, af- 
firming Guy v. ey 132 S.W.2d 490. 
Tex.Civ.App. The statute of frauds 


applies to oil and gas leases and to 
contracts for such leases and assign- 


ments of rights under such leases. Rev. 
St.1925, arts. 1288, 3995, subd. 4— 
Noxon v. Cockburn, 147 S.W.2d 872, 


error refused, 


Tex.Civ.App. An oral contract be- 
tween petroleum geologist and oil com- 
pany to acquire and develop oil leases, 
to be owned by them jointly, with 
geologist’s interest being specified por- 
tion of company’s share of oil pro- 
duced and marketed from leased prem- 
ises until he received stated sum per 
acre, held not unenforceable under 
statute of frauds as to after-acquired 
leases.—Texas Conservative Oil Co. v. 
Jolly, 149 S.W.2d 265. 


8 190 
_Pa.Com.Pl, Plaintiff sued in assump- 
sit claiming rentals due on an oil and 
gas lease which provided for an annual 
payment for every well drilled, the 
product of which is marketed and used 
off the premises, while the gas from 
the well is so marketed and used. De- 
fendant filed an affidavit of defense 
setting up in its new matter that the 
well had been depleted and was not in 
use and that the casing was allowed 
to remain in the well to enable the 
plaintiff to obtain free gas, and that 


until the gas pressure increased so as. 


to make operation profitable, no rentals 
need be paid. Held: (a) The clause 
in the lease did not require further 
rental to be paid when the well be- 
came unproductive and gas was not 
marketed, and a tenancy at will was 
thereby created, subject to termination 
by appropriate notice from either par- 
ty: (b) The supplemental understand- 
ing by which the casing was left in the 
well did not violate the Statute of 
Frauds and the consideration therefor 
was defendant’s leaving the casing in 
the well for the benefit of the plaintiff; 
(ec) A jury question as to the exist- 
ence of the supplemental agreement is 
created and the rule for judgment for 
want of sufficient affidavit must be 
dismissed.—Newcomer v. Fayette Coun- 
ty Gas Co., 4 Fay.L.J. 216. 

See Eiserman y. Starko [1941] 1 
Dom.L.R. 153. 


§ 191 
Tex.Civ.App. The statute of frauds 
applies to oil and gas leases and to con- 
tracts for such leases and assignments 
of rights under such leases. Rev.St. 
1925, arts. 1288, 3995, subd. 4.—Noxon 
v. Cockburn, 147 S.W.2d 872, error re- 
fused. 
§ 193 
Wash. An agreement for surrender 
of lease, which was executed when ten- 
ants relinquished possession and land- 
lord re-entered premises, though oral, 
was not void under statute of frauds. 
—Exeter Co. v. Samuel Martin, Limit- 
ed, 105 P.2d 83. 
§ 195 
Tex.Civ.App. A right granted per- 
son to hunt on grantor’s premises is 
not mere ‘‘license’’, but interest in real 
estate in nature of “incorporeal heredi- 
tament”’, and hence within statute of 
frauds, so as to require writing for its 
Ee mae v. Gipson, 144 S.W. 
2d 2 


§ 198 
Ohio. A deed poll by which the 
grantee obligated himself to pay a 
mortgage debt on the realty conveyed 
was not within the statute of frauds, 
since the promise to pay the mortgage 
did not concern an “interest in land” 
nor constitute an “agreement to an- 
swer for the debt, detault or miscar- 
riage of another.”—Cleveland ‘Trust 
Co. v. HElbrecht, 30 N.E.2d 433, 137 
Ohio St. 358. 
§ 263 


Ala. Land sold on mortgage fore- 
closure cannot be redeemed by stranger 
apart from other consideration, but 
when stranger, at redemption holder’s 
instance, or both in conjunction nego- 
tiate with purchaser on basis of re- 
demption, for which money is advanced 
by stranger, who takes title in his own 


§ 235 


name, with agreement, though verbal, 
that title is so taken to secure payment 
of loan, transaction is in equity exer- 
cise of statutory right of redemption 
by one having such right, but becom- 
ing thereby indebted to stranger, who 
holds title to land in trust as security, 
and such status is not within statute 
of frauds and creates new equitable 
relation akin to mortgage on principle 
of novation. Code 1923, § 10140.— 
Godfrey v. Black, 197 So. 892. 


§ 204 

Cal.App. An oral agreement for sale 
to plaintiffs of an interest in baseball 
parks operated by defendant at agreed 
purchase price of $15,000, was an 
agreement for creation of a present 
partnership in a going business and 
not in a business to begin at some fu- 
ture time, and was a contract to be 
performed at once, and did not contem- 
pie transfer of assets of the going 

usiness from one party to the other, 
and hence agreement did not provide 
for sale of goods and choses in action 
of value of $500 and for sale of interest 
in realty so as to be violative of statute 
of frauds. Civ.Code, § 1624, subds. 1, 
4 and §§ 1624a, 1724; Code Civ.Proc. 
§§ 1973, 1973a.—Clarke v. Fiedler, Cal. 
App., 113 P.2d' 275. 

Cal.App. A permit from city, similar 
to an oil lease and for a definite term 
of 20 years, was “personalty,’ rather 
than “realty,” and hence a contract for 
the obtainment of such permit by sev- 
eral parties, and for sharing of profits 
realized thereunder, was not invalid 
because it was not in writing. Code 
Civ.Proc. § 1973.—Dutton v. Interstate 
Inv. Corporation, 113 P.2d 492. 

Pa.Com.Pl. As between partners, real 
estate may be shown by parol to be 
partnership property, notwithstanding 
the title thereto is in the name of one 
partner only; for the statute of frauds 
does not apply to such state of facts. 
—Alford v. Lovinger, 56 Montg. 226. 

Tenn.App. Where a partnership ac- 
quires land solely for purpose of specu- 
lation and it is not contemplated that 
there shall be any conveyances between 
the parties, equity regards it as per- 
sonal property among the partners and 
an agreement of one partner to release 
his interest is not a contract for such 
an “interest in lands’? as comes within 
the statute of frauds. Code 1932, § 
7841 et seq.—Smith y. Guy, 144 S.W. 


2d 702 
§ 205. 

Tenn.App. Where it was intended 
that mineral rights needed for partner- 
ship enterprise should be acquired for 
purposes of speculation and immediate 
use and not as an investment of a 
permanent character, parol sale or re- 
lease of all rights of one partner to an- 
other partner was valid and was not 
within statute of frauds. Code 1932, § 
Ga et seq.—Smith v. Guy, 144 S.W.2d 


8 217 

N.J.Oh. A bill seeking a decree en- 
joining defendants from erecting a 
gasoline station on defendants’ land 
did not state a cause of action in 
equity where basis for requested re- 
lief was an alleged oral agreement to 
use land only for freight terminal 
purposes. N.J.S.A. 25:1-5.—Droutman 
v. KE. M. & L. Garage, 19 A.2d 25, 129 
N.J.Eq. 1, affirmed 20 A.2d 75, 129 N.J. 
Hq. 545. 


An agreement restricting use of land 
is not a “personal agreement” but is 
an “agreement in rem’’ and must be 
in writing in order to be enforceable. 
N.J.S.A. 25:1-5.—Droutman y, BW. M. 
& L. Garage, 19 A.2d 25, 129 N.J.Hq. 1. 
affirmed 20 A.2d 75, 129 N.J.Eq. 545. 


§ 235 

N.Y.App.Div. A conditional sales 
agreement need not necessarily be in 
writing, but may be unenforceable un- 
der the statute of frauds, if value of 
the goods involved is more than $50, 
unless the buyer accepts part of the 
goods and actually receives them or 
gives something in part payment, or 
unless some note or memorandum in 
writing is signed by the buyer or his 
name, with agreement, though verbal, 
agent. Personal Property Law, § 85.— 


ott v. Moldenhau 
261 App.Div. 724. 
pat —§ 240 

Cal.App. Where buyer ordered bro- 
er to buy certain stock which broker 
bought and placed in buyer’s account, 
ransaction was a ‘‘brokerage contract 
nd was not required by statute of 
auds to be in writing. Civ.Code § 
624a.—Rutland, Edwards & Co. V. 
Cooke, 112 P.2d 287. 
_ Cal.App. An oral agreement for sale 
0 plaintiffs of an interest in baseball 
ks operated by defendant at agreed 
rehase price of $15,000, an 
reement for creation of a present 
tnership in a going business and 
in a business to begin at some fu- 
e@ time, and was a contract to be 
formed at once, and did not contem- 
late transfer of assets of the going 
business from one party to the other, 
nd hence agreement did not provide for 
e of goods and choses in action of 
ue of $500 and for sale of interest 
realty so as to be violative of stat- 
te of frauds. Civ.Code, § 1624, subds. 
, 4 and 8§ 1624a, 1724;~ Code Civ. 
. §§ 1973, 19738a.—Clarke v. Fiedler 
LApp., 113 P.2d' 275. 
Minn. An agreement 


for the pur- 
; ase by corporation from its  stock- 
holders of preferred stock in the cor- 
ration was within the Minnesota stat- 
of frauds, and a letter, signed by 
cers of the corporation stating that 
ch purchase would be made at a 
ecified future date, was not such a 
iting as was enforceable under the 
tute, where the letter was not signed 
the stockholders so as to evidence 
agreement to sell and no price was 
d therein. Mason’s Minn.St.1927, § 
'79.—Peterson v. New England Fur- 
ure & Carpet Co., 299 N.W. 208. 
tia} § 254 
fo.App. A contract, under which 
laintiff purchased from defendant 460 


zen boys’ polo shirts at $4 per 
was within statute of frauds. 
A § 2968, p. 1853.—Weil 


v. National Garment Co., 


he expression “goods, wares and mer- 
andise” is construed to include all 
ms of tangible or intangible person- 
lIty. Pub.Laws 1926, c. 166.—State v. 
ost, 17 A.2d 441, 1382 A.L.R. 528. | 


§ 273 
al.App. Where buyer ordered stock 
broker who purchased the shares 
m the supposition that contract was 
be carried into execution and broker 
became obligated to New York brokers 
or purchase price and thereafter noti- 
ed buyer and wife that stock had in- 
creased in market value and could be 
sold at a profit, and buyer and wife 
instructed the broker to hold the stock 
te anticipation of a higher raise, buy- 
rand wife by words and conduct in- 
tended to become owners of specific 
tock and could not deny existence of 
valid contract under the statute of 
rauds. Ciy.Code, § 1624a.—Rutland, 
dwards & Co. v. Cooke, 112 P.2d 287. 
_N.Y.App.Div. Under the statute of 
rauds, there is an ‘‘acceptance’’ of the 
‘oods either before or after delivery, 
f the buyer expresses by words or 
onduct his assent to become the own- 
r. Personal Property Law, § 85.— 
’ Mott v. Moldenhauer, 27 N.Y.S.2d 663, 
«261: ~App.Div. 724. 
, { § 296 
Md. Part performance or part pay- 
ment constitutes an “estoppel” to deny 
an oral contract.—Coastwise Petroleum 
3h.Co: y. Standard Oil Co. of New Jer- 
+ 6ey, 19 A.2d 180. 
 N.Y¥.App.Div. Where buyer signed 
order for truck and made down pay- 
ment of $50 by check, to seller’s order, 
endorsement of check by seller and col- 
lection thereof through seller’s bank 
constituted “acceptance” of order, and 
seller could not defend buyer’s action 
for breach of contract on ground that 
seller had not accepted order in writ- 
_ing.—Price yv. Spielman Motor Sales 
sa 26 N.Y.S.2d 8386, 261 App.Div. 


Wash, A partial payment made aft- 
er oral offer is orally accepted satis- 


+ 


<i Sa wee Om 
er, 27 N.Y.8.2d 568, 


sale of goods and chat ss thi 
statute requires that the partial pay- 
ment be made at the time of the bar- 
gain.—Roberts v. 
334, 131 A.L.R. 1246. 

The actual discharge, in whole or in 
part, of an antecedent debt due to 
buyer will constitute a “part payment” 
which will take oral contract for sale 
of goods out of statute of frauds, but 
the mere agreement to credit the price 
of the goods on such indebtedness will 
not suffice and there must be some 
provable act, not resting in mere words, 
which will bind party to be charged. 
—Roberts v. Williams, 108 P.2d 334, 
131 A.L.R. 1246. : 

Whére buyer orally offered to buy 
boat for $2,750 and deposited check 
for $100 which parties intended to con- 
stitute part payment if and when offer 
was accepted, thereafter the offer was 
momentarily withdrawn but immedi- 
ately renewed and was orally accept- 
ed, and deposit was at no time with- 
drawn, the deposit was provable act 
constituting “part payment’ which 
took oral contract out of statute of 
frauds.—Roberts v. Williams, 108 P. 
2d 334, 131 A.L.R. 1246. 


§ 305 

Ind.App. A “memorandum’’, to con- 
stitute an enforceable contract within 
the statute of frauds, may be any docu- 
ment or writing, formal or informal, 
signed by the party to be charged or 
by his agent actually or apparently au- 
thorized thereunder, and stating, with 
reasonable certainty, each party to the 
contract either by his own name or by 
such a description as will serve to iden- 
tify him, or by the name or description 
of his agent, and the lands, goods, or 
other subject matter to which the con- 
tract relates, and the terms and condi- 
tions of all the promises constituting 
the contract and by and to whom the 
promises are made. Burns’ Ann.St. § 
33-101, subd. 4.—Block v. Sherman, 34 
N.H.2d 951. 


Nev. Under the Statute of Frauds, a 
“memorandum”, in order to make en- 
forceable an oral contract not to be 
performed within one year from the 
making thereof, may be any document 
or writing, formal or informal, signed 
by the party to be charged, or by his 
agent actually or apparently author- 
ized thereunto, which states with rea- 
sonable certainty, each party to the 
contract, either by his own name, or 
by such a description as will serve to 
identify him, or by the name or de- 
scription of his agent, and the land, 
goods or other subject-matter to which 
the contract relates, and the terms and 
conditions of all the promises consti- 
tuting the contract, and by whom and 
to whom the promises are made. 
Comp.Laws, § 1538.—Stanley vy. A. 
Levy & J. Zentner Co., 112 P.2d 1047. 
60 Nev. 432. 

307 


§ 

Wis. A record of the minutes of a 
city school board meeting, signed by 
secretary of board and showing the 
adoption of a resolution that contract 
of superintendent of schools, who had 
been employed in that capacity for 
three years, be renewed, and directing 
secretary to draw up contract and have 
it signed by proper officials, was not 
a “memorandum” of contract employ- 
ing superintendent nor “signed by the 
party to be charged” so as to satisfy 
the statute of frauds. St.1939, § 
241.02(1).—Prodoehl v. City of Cuda- 
hy, 296 N.W. 606, 237 Wis. 224. 


§ 308 

Cal.App. Where defendant made a 
written offer to buy a market from 
third parties and agreed to sublease 
vegetable department to plaintiff for 
two years, as desired by third parties, 
and later oral negotiations resulted in 
execution of lease and contract under 
which defendant bought market and 
took possession thereof, and terms of 
offer and final contract were nearly the 
same, transaction was not within the 
statute of frauds and plaintiff, as a 
“third party beneficiary”, could de- 
mand specific performance of contract 


set ats 108 P.2d— 


a act 
within the statute of frauds may con- 
sist of several writings, if each writ- — 
ing is signed by the parties to be 
charged and the writings indicate that 
they relate to the same transaction. — 
Burns’ Ann.St. § 338-101, subd. 4.— 
Block y. Sherman, 34 N.H.2d 951. 

The written ‘““memorandum”’ of a con- 
tract for sale of lands within the stat- 
ute of frauds may consist of several 
writings though one writing only is 
signed, if the signed writing is an- 
nexed to the other writing by the par- 
ty to be charged or the signed writ- 
ing refers to the unsigned writing so 
as to make it a part of the instru- 
ment which refers to it. Burns’ Ann. 


St. § 33-101, subd. 4.—Block v. Sher- 
man, 34 N.H.2d 951. 
Tenn. Written evidence of contract 7 


required by statute of frauds is not 
required to be comprised in a single 
document, but it is sufficient if con- 
tract can be plainly made out in its 
terms, including the description of. the 
property, from the writings of the par- 
ty to be charged. Code 1932, § 7831. 


—Schultz y. Anderson, 151 S.W.2d 
1068, 177 Tenn. 533. 
Tex.Civ.App. Drafts executed for 


purpose of paying for attached oil 

leases and conditioned on acceptance 

of title by drawer were sufficient mem- 

oranda of contract for leases for long- 

er term than one year to take trans- 

action out of statute of frauds, not- = 
withstanding part of the contract to 

the effect that’ any additional abstracts 
of title desired would be procured at 
drawer’s own expense was oral. Ver- 
non’s Ann.Civ.St. art. 3995, subd. 4.— 
Corona Petroleum Co. v. Jameson, 146 ; 
S.W.2d 512, error dismissed, judgment 
correct. . 


309 
Ind.App. The written ‘“memoran- 
dum” of a contract for sale of lands 
within the statute of frauds may con- 
sist of several writings though one - 
writing only is signed, if the signed | 
writing is annexed to the other writ- 
ing by the party to be charged or 
the signed writing refers to the un- 
signed writing so as to make it a part i 
of the instrument which refers to it. 1 
Burns’ Ann.St. § 33-101, subd. 

Block y. Sherman, 34 N.H.2d 951, 

Where a signed receipt and an un- 
signed memorandum of a contract for 
sale of lands are relied on to satis- J 
fy the statute of frauds, the connec- 
tion between the two instruments must 
appear by internal evidence derived 
from the signed instruments, if they 
are not physically attached, and con- . 
nection cannot be shown by parol eyvi- 
dence concerning the intentions or ac- 
tions of the parties, and the signed 
instrument must so clearly and def- 
initely relate to the unsigned one that 
by force of the reference the unsigned 
one becomes a part of the signed in- 
strument. Burns’ Ann.St. § 33-101, 
Sune 4.—Block vy. Sherman, 34 N.H.2d 


Tenn. Where several papers are re- 
lied on for written evidence of a con- 
tract in order to satisfy the statute 
of frauds, they must afford intrinsic 
proof that they relate to the same con- 
tract of sale, and parol evidence is in- 
admissible to connect them or to show 
that they relate to the same trans- 
action. ode 1932, § 7831.—Schultz y. 
pentane 151 S.W.2d 1068, 177 Tenn. 


§ 314 

C.C.A.Il. In action for damages for 
breach of patent license contract and - ; 
accounting, where written evidence i 
alone was sufficient to sustain master’s  - 
finding that original contract as to 
the fixing of selling price of patented 
product had been modified, contention 
that modification of original contract 
was in contravention of statute of 
frauds could not be sustained.—Santa 
Cruz Oil Corporation yv. Allbright-Nell 
Co., 115 F.2d 604. 

D.C.Mass. In order to satisfy re- 
quirements of the statute of frauds, 
memorandum must be sufficient as to 
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eontents. G.L.Mass.(Ter.Hd.) ¢c. 259, 
1, subd. 4.—Rosenberg v. Deitrick, 3 
F.Supp. 700. 

Ind.App. The written ‘“memoran- 
dum” which is relied on to satisfy the 
statute of frauds must contain all the 
essential stipulations and undertakings 
of prior verbal agreement which memo- 
randum embodies and, if any of the 
stipulations are omitted, the memoran- 
dum cannot be enforced at law or in 
equity though the parts which it does 
contain might, by themselves make a 
complete contract. Burns’ Ann.St. § 33- 


101, subd. 4.—Block v. Sherman, 34 
N.E.2d 951. 
Wev. <A “note or memorandum” with- 


in meaning of the provision of the 
statute of frauds that every agreement 
shall be void, unless such agreement, 
or some note or memorandum thereof, 
expressing the consideration, be in 
writing, and subscribed by the party 
charged therewith, if the agreement, by 
the terms, is not to be performed with- 
in one year from the making thereof, 
must contain all the essential elements 
of the contract, and the substantial 
parts of the contract must be embodied 
in the writing with such a degree of 
certainty as to make clear the inten- 
tion of the parties without resort to 
oral evidence. Comp.Laws, § 1533.— 
Stanley v. A. Levy & J. Zentner Co., 
112 P.2d 1047, 60 Nev. 432. 

A letter written by manager of farm 
produce company to dealer in trucks, 
that in reference to purchase of a 
truck by trucker, produce company 
could assure dealer that trucker would 
have the hauling of 600 tons of wine 
grapes for company, that proceeds of 
hauling, less allowance of $700 to 
trucker for operating expenses, would 
be paid to dealer, and that trucker 
was to be paid $6 a ton, was not a 
sufficient “note or memorandum” with- 
in the statute of frauds, to prevent al- 
leged oral agreement between company 
and trucker for hauling grapes, which 
was not to be performed within one 
year from the making thereof, from 
being void under the statute of frauds. 
Comp.Laws, § 1533.—Stanley v. A. 
Levy & J. Zentner Co., 112 P.2d 1047, 
60 Nev. 432. 

Tex.Civ.App. A written oil and gas 
lease signed by all owners of contigu- 
ous tracts and imposing in its terms 
obligation upon lessee to pay royalties 
to “lessor”, which term was applied to 
all owners on production wherever a 
well might be located on the lease, was 
a valid “unitized lease” not within the 
statute of frauds. Vernon’s Ann.Civ.St. 
art, 3995.—Parker v. Parker, 144 S.W. 
2d 308, error refused. 

§ 318 

YTex.Civ.App. Under statute of 
frauds relating to contract for lease 
of realty for longer term than one 
year, the required written memoran- 
dum did not need to recite all terms 
of the contract, some parts of which 
could be oral. Vernon’s Ann.Civ.St. 
art. 3995, subd. 4.—Corona Petroleum 
Co. v. Jameson, 146 S.W.2d 512, error 
dismissed, judgment correct. 


320 

Mo.App.’ To render a writing suffi- 
cient as evidence of a “contract” with- 
in statute of frauds, writing must 
state the parties, subject matter, and 
consideration or price, and where writ- 
ing lacks any of such essential ele- 
ments there is no enforceable contract. 
Mo.St.Ann. § 2968, p. 1853.—Weil 
Clothing Co. v. National Garment Co., 
148 S.W.2d 586. 

The memorandum required to be in 
writing by provisions of statute of 
frauds respecting contracts for sale of 
goods need not be an explicit, definite, 
and complete contract, and it is per- 
missible to show circumstances of con- 
tract, and it is sufficient, as against 
statute of frauds, that, after the court 
is put in same position as_ parties, 
terms and subject matter of contract 
are made certain. Mo.St.Ann. § 2968, 
p. 1853.—Weil Clothing Co. v. National 
Garment Co., 148 S.W.2d 586. 

§ 321 


Tenn. Provision of contract under 
42 C.J. ANNO.—154 


FRAUDS, STATUTE OF 


which plaintiff and defendant each sold 
to the other certain realty, under which 
plaintiff agreed to convey “five certain 
lots in North Hills Addition, Knoxville, 
Tennessee,” contained insufficient de- 
scription of the land to be conveyed 
by plaintiff to satisfy requirements of 
statute of frauds, so as to entitle de- 
fendant to specific performance of con- 
tract, and hence plaintiff was not enti- 
tled to specific performance because of 
lack of mutuality of remedy. Code 
1932, § 7831.—Schultz y. Anderson, 151 
S.W.2d 1068, 177 Tenn. 533. 

Where an instrument is so drawn 
that upon its face it refers necessarily 
to some existing tract of land, and its 
terms can be applied to that one tract 
only, parol evidence may be employed 
to show where the tract is located, but 
where the description employed is one 
that must necessarily apply with equal 
exactness to any one of an indefinite 
number of tracts, parol evidence is not 
admissible to show that the parties 
intended to designate a particular tract 
by the description.—Schultz y. Ander- 
son, 151 S.W.2d 1068, 177 Tenn. 533. 

Tex.Civ.App. A transaction affecting 
realty must, with certain exceptions, be 
evidenced by a writing which contains 
description of the land sufficiently defi- 
nite that its identification may be es- 
tablished with reasonable certainty 
without resort to oral testimony. Rev. 
$t.1925, art. 3995, subd. 4.—Stovall v. 
Finney, 152 S.W.2d 887. 

The writing evidencing a contract 
for conveyance of realty must furnish 
in itself or by reference to some other 
writing, means or data from which the 
realty can be identified and if it fails 
in this respect, it is void under the 
statute of frauds. Rey.St.1925, art. 
3995, subd. 4,—Stovall vy. Finney, 152 
S.W.2d 887. 

Purported lease contract which de- 
scribed realty as 215 acres of land more 
or less, parts of sections 15 and 16, 
block O-2, located in Hale county, State 
of Texas, did not contain sufficient de- 
scription of the realty to satisfy re- 
quirements of statute of frauds, and in 
absence of reference in the contract to 
any other writing by which it could be 
identified, the contract was inadmissi- 
ble in suit to try title, to establish de- 
fendants’ right to possession regardless 
of alleged payment of part of the con- 
sideration provided by the contract. 
Rev.St.1925, art. 3995, subd. 4.—Stovall 
v. Finney, 152 S.W.2d 887. 

Tex.Civ.App. Where contract for 
sale of part of original oil and gas 
lease recited that the lands involved 
were located in certain county and were 
part of certain ranch and the names 
and numbers of the original survey 
were stated, and the part of the lease 
was designated on a “plat map’ re- 
ferred to in the lease, and purchaser 
had the ‘‘plat map” before him at time 
contract was entered into, there was 
sufficient compliance with the section 
of the statute of frauds requiring a 
writing. Vernon’s Ann.Ciy.St. art. 
3995.—Pettus Oil & Refining Co. v. 
Taber, 153 S.W.2d 700, error granted. 

§ 324 

Mo.App. The memorandum required 
to be in writing by provisions of stat- 
ute of frauds respecting contracts for 
sale of goods need not be an explicit, 
definite, and complete contract, and it 
is permissible to show circumstances 
of contract, and it is sufficient, as 
against statute of frauds, that, after 
the court is put in same position as 
parties, terms and subject matter of 
contract are made certain. Mo.St.Ann. 
§ 2968, p. 1853.—Weil Clothing Co. y. 
National Garment Co., 148 S.W.2d 586. 

§ 327 

Mo.App. Where paper. evidencing 
contract under which plaintiff pur- 
chased polo shirts from defendant 
showed names of plaintiff and defend- 
ant and approximate number of dozens 
of shirts to be purchased and price 
per dozen, paper was a_ sufficient 
“memorandum”, when considered with 
surroundings and_ circumstances of 
contract, to satisfy requirements of 


- § 340 


statute of frauds. Mo.St.Ann. § 2968, 
p. 1853.—Weil Clothing Co. -v. Nation- 
al Garment Co., ee S.W.2d 586. 

2 


9 

D.C.Mass. A letter from purchaser's 
attorney to national bank receiver as 
an individual, requesting return of de- 
posit made under oral agreement for 
purchase of realty, not mentioning con- 
dition of the sale that it was subject 
to approval of comptroller and orders 
of court, or making clear that purchas- 
er was buying for himself or someone 
else, whether offer was for a sale, lease, 
or other purpose, or describing ~ the 
seller or owner of the property, did 
not express all essential elements of the 
contract and hence did not satisfy stat- 
ute of frauds. G.L.Mass.(Ter.Ed.) e. 
259, § 1, subd. 4; 12 U.S.C.A. § 192.— 
Rosenberg v. Deitrick, 37 F.Supp. 700. 

Il.App. Where plaintiff delivered a 
check to defendant, a real estate bro- 
ker, and received a receipt reciting 
that check was deposited as “earnest 
inoney’”’ on an offer to buy real estate, 
and check and receipt did not show 
names of buyer and seller, even if 
check and receipt referred to each 
other and could be considered together, 
writing was insufficient to satisfy re- 
quirements of statute of frauds. 
Smith-Hurd Stats. c. 59, § 2—Wolf v. 
Parker Holsman Co., 33 N.H.2d 235, 
309 IllL.App. 446. 

Mo.App. To render a writing suffi- 
cient as evidence of a “contract” with- 
in statute of frauds, writing must state 
the parties, subject matter, and con- 
sideration or price, and where writing 
lacks any of such essential elements 
there is no enforceable contract. Mo. 
St.Ann. § 2968, p. 1853.—Weil Cloth- 
ing Co. v. National Garment Co., 148 
S.W.2d 586. 


§ 334 

D.C.Mass. A letter from purchaser’s 
attorney to national bank receiver as 
an individual, requesting return of de- 
posit made under oral agreement for 
purchase of realty, not mentioning con- 
dition of the sale that it was subject 
to approval of comptroller and orders 
of court, or making clear that pur- 
chaser was buying for himself or some- 
one else, whether offer was for a sale, 
jease, or other purpose, or describing 


the seller or owner of the property, did — 


not express all essential elements of 
the contract and hence did not satisfy 
statute of frauds. G.L.Mass.(Ter.Ed.) 
c.'259, § 1) subd. 43" 1£2°US CA Sano ze 
The Ee: v. Deitrick, 37 F.Supp. 


Ind.App. The time and place of per- 
formance are not always necessary 
terms of a valid “memorandum” which 
is relied on to satisfy the statute of 
frauds, because in their absence the law 
supplies such by implication, but, 
where a time for performance has been 
expressly agreed on as a part of the 
contract and thus made a condition, it 
must appear as a constituent part of 
the memorandum. Burns’ Ann.St. § 33- 
101, subd. 4.—Block v. Sherman, 34 N. 
BH.2d 951%. 

Where signed receipt for down pay- 
ment on purchase price of real estate 
was relied on as satisfying statute of 
frauds, but the receipt showed nothing 
concerning assumption of taxes, com- 
pletion of abstract, or time for payment 
of balance, whereas complaint alleged 
that contract embodied such elements, 
the receipt did not constitute a proper 
“memorandum” because it did not com- 
pletely evidence the contract of the eet 
ties. Burns’ Ann.St. § 33-101, subd. 4. 
—Block v. Sherman, 34 N.H.2d 9651. 


§ 336 
Mo.App. Letters comprising oer 
and acceptance of lease for 10 years, 
but not fixing date of beginning of 
term nor specifying any future event 
which would mark the commencement 
of the term, did not create an en- 
forceable contract under Illinois statute 
of frauds. Smith-Hurd Stats.Ill. ¢. 59, 
§ 2.—Pfeiffenberger v. Scott’s Cleaning 
Co., 144 S.W.2d 183. 
§ 340 
N.J.Ch. On bill to quiet title to land 
over which defendants claimed a pri- 


es 


: ae dest af See Ay ‘ 
ate right of way over proposed road- 


utting on the proposed roadway, 
_ grantee’s testimony relating to conver- 
_ sations with grantor with reference to 
a right of way over the proposed road- 
way was inecompetent.—William Dahm 
Realty Corporation v. Cardel, 16 A.2d 


. 1 

____ Minn. An agreement for the pur- 

chase by corporation from its stock- 
holders of preferred stock in the cor- 
_ poration was within the Minnesota stat- 
we ute of frauds, and a letter, signed by 
officers of the corporation stating that 
uch purchase would be made at a 
pecified future date, was not such a 
rriting as was enforceable under the 
tatute, where the letter was not signed 
_ by the stockholders so as to evidence 
their agreement to sell and no price 
was stated therein. Mason’s Minn.St. 
927, § 88379.—Peterson v. New England 
‘urniture & Carpet Co., 299 N.W. 208. 
Mo.App. To render a writing suffi- 
ient as evidence of a “contract’’ with- 


a 


nts there is no enforceable contract. 
SN) 2968, p. 1853.—Weil 
3 National Garment Co., 


§ 347 
D.C.Mass. A letter from purchaser’s 
orney to national bank receiver as 
n individual, requesting return of de- 
posit made under oral agreement for 
purchase of realty, not mentioning con- 
n of the sale that it was subject 
approval of comptroller and orders 
court, or making clear that pur- 
haser was buying for himself or some- 
one else, whether offer was for a sale, 
lease, or other purpose, or describing 
e seller or owner of the property, did 
t express all essential elements of 


12 U.S.C.A. § 192 


ey ps oh 5 
Deitrick, 37 F.Supp. 


- senberg v. 


700. 

- Ind.App. Where signed receipt for 
{ Wh payment on purchase price of 
‘eal estate was relied on as satisfying 
tatute of frauds, but the _ receipt 
howed nothing concerning assumption 
taxes, completion of abstract, or 
ne for payment of balance, whereas 
mplaint alleged that contract em- 
died such elements, the receipt did 


ecause it did not completely evidence 
he contract of the parties. Burns’ 
nn.st. 33-101, subd. 4.—Block v. 
herman, 34 N.E.2d 951. 

uf § 348 

Mo.App. To render a writing suffi- 
cient as evidence of a “contract”? with- 
in statute of frauds, writing must state 
the parties, subject matter, and con- 
sideration or price, and where writing 
jacks any of such essential elements 
there is no enforceable contract. Mo. 


ing Co. v. National Garment Co., 148 
pt 3.W.2d 586. 
ie § 356 
: inn. An agreement for the pur- 
chase by corporation from its. stock- 
holders of preferred stock in the cor- 
poration was within the Minnesota stat- 
ute of frauds, and a letter, signed by 
officers of the corporation stating that 
such purchase would be made at a 
specified future date, was not such a 
writing as was enforceable under the 
_ statute, where the letter was not signed 
by the stockholders so as to evidence 
their agreement to sell and no price 
as stated therein. Mason’s Minn.St. 
~1927, 8379.—Peterson vy. New Eng- 
‘ oe & Carpet Co., 299 N. 
_ Pa.Com.Pl. A vendee in a land con- 
tract or option is not required to sign 
the same but the vendor or optioner 
must sign the document in order to 
- comply with the provisions of the stat- 
ute of frauds.—Nemo, Ine. v. National 
Bank of North Wast, 23 Erie 71. 
Wis. A record of the minutes of a 


St.Ann. § 2968, p. 1853.—Weil Cloth- . 


city s oard mi 
secretary of boa 1 
adoption of a resolution 
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been employed in that capacity for 
three years, be renewed, and directing 
secretary to draw up contract and 
have it signed by proper officials, was 
not a “memorandum” of contract em- 
ploying superintendent nor ‘signed by 
the party to be charged” so as to sat- 
isfy the statute of frauds. St.1939, § 
241.02(1).—Prodoehl v. City of Cudahy, 
296 N.W. 606, 237 ae: 224. 


§ 365 

N.Y.Sup. The Real Property Law 
provisions requiring that an agent of 
a landlord must be authorized in writ- 
ing to enter into a lease on landlord’s 
behalf do not require that the written 
authorization must be included in the 
lease. Real Property Law, §§ 242, 259. 
—Harvbrand Realty Corporation v. 
Sturges, 24 N.Y.S.2d 183. 

N.Y.Sup. A contract to sell a mort- 
gage which was not signed by the 
grantor or agent whose authority to sell 
was conferred in writing was void un- 
der statute. Real Property Law, § 259. 
—Rowland vy. Fleitman, 24 N.Y.S.2d 
251. : 

§ 373 

Okl. Where a contract for the sale 
of realty fixed the date on or before 
which the purchasers were required to 
pay the purchase price, the time so 
fixed by the contract could not be 
enlarged by an agent of the seller un- 
less the authority of the agent to do 
so was in writing and signed by the 
principal. 15 OklI.St.Ann, 136, subd. 
5.—Nickel vy. Hinz, 114 P.2d 449. 

§ 387 

D.C.Mass. A receiver of Massachu- 
setts national bank and one offering to 
purchase Massachusetts land from such 
receiver were regarded as having con- 
tracted in Massachusetts with a view 
that local statutes were applicable, and 
hence the law governing enforceability 
of the contract was that of Massachu- 
setts, and Massachusetts statute of 
frauds was applicable. G.L.Mass.(Ter. 
Bd.) "ce; 2593 "$01, subd. 455912 UsS.ClAL 
$; 192.—Rosenberg v. Deitrick, 37 F. 
Supp. 700. 

D.C.Mass. Where money has been 
paid upon a parol contract for the 
sale of land, it cannot be recovered if 
the vendor is willing to fulfill the con- 
tract, and purchaser can recover for 
the money paid only if there is a 
failure of consideration.—Rosenberg v. 
Deitrick, 37 F.Supp. 700. 

Colo. Where contract for sale of 
realty is deemed void for noncompli- 
ance with statute requiring note or 
memorandum expressing consideration 
in writing to be subscribed by party 
by whom sale is to be made, it creates 
no obligation as between parties and 
cannot be enforced by either directly, 
indirectly, or collaterally.—Garbarino 
v. Union Savings & Loan Ass’n, 109 
P.2d 638, 132 A.L.R. 1480. 

Under statute declaring oral promise 
to sell land void and not merely unen- 
forceable, the promise is insufficient 
“consideration” for a return promise 
to purchase, and the whole agreement 
is inoperative——Garbarino v. Union 
Savings & Loan Ass’n, 109 P.2d 638, 
132 A.L.R. 1480. 

Ga.App. Where uncontradicted evi- 
dence showed that buyer had accepted 
and received all of goods sold to him, 
agreement by seller for payment of 
commission to another was not void 
under the statute of frauds, if the stat- 
ute was applicable, though the agree- 
ment involved sale of goods in amount 
of $50 or more and had not been re- 
duced to writing. Code, § 20-401, subd. 
7.—W. C. Caye & Co. v. Manning, 15 
S8.E£.2d 831. 

Il.App. The Illinois’ statute of 
frauds being ‘substantive’ rather than 
“remedial” would not bar enforcement 
in Illinois of an action to enforce an 
oral employment contract for a year 
entered into in Pennsylvania, where the 
enforceability of the contract under 
Pennsylvania law had been admitted 
by defendant’s motion to © strike. 
Smith-Hurd Stats. ec. 59, § 1; ¢ 110, 


-showing® the — 
that contract 
‘of superintendent of schools, who had 


- Where 
milk was no 
ther party but merely f > 
basis on which it might be inferred 
that parties contracted in making sub- 
sequent sales and purchases of milk, 
statute of frauds relating to agree- 
ments not to be performed within one 
year did not prevent recovery of over- 
payments beyond such price basis. G. 
L.(Ter.Ed.) ¢. 259, § 1, Fifth—Gill v. 
Richmond Co-op. Ass’n, 34 N.H.2d 509. 
309 Mass. 73. 

Miss. Claim against decedent’s es- 
tate on alleged promise of decedent to 

ay debt on which probated claim was 

ased should have been disallowed 

where alleged agreement was oral and 
invalid under the statute of frauds. 
Code 1930, § 3348(a, d).—VFirst Nat. 
Bank & Trust Co. v. Theobald, 2 So. 
2d 838. - 

Pa. The sole purpose of the statute 
of frauds is to prevent a fraudulent 
claim of an interest in land resting on 
parol evidence, and it is designed only 
to protect the holder of title by for- 
bidding the assertion of a right or 
interest in realty by one who can 
show no basis for the claim. 33 PS. 
fee ams v. Moodhard, 19 A.2da 


§ 3388 

Cal.App. The statute of frauds is 
not a bar to introduction of evidence 
which is admitted for purpose of dis- 
closing fraud. Civ.Code, § 1624.—Pel- 
lerito v. Dragna, 105 P.2d 1011. 

Mo. The statute of frauds was en- 
acted to prevent, and not to shield, 
frauds. Mo.St.Ann. § 2967, p. 1835.— 
Bick v. Mueller, 142 S.W.2d 1021. 

N.J. The exceptional circumstances, 
in which parol engagements may be ef- 
fective to compel the owner of realty to 
forego the benefits of his legal title, are 
where a parol contract for the sale of 
realty has been partly performed by 
delivery of possession, where there is 
actual, positive fraud, as distinguished 
from moral wrong, or where the parol 
promise is admitted in the answer and 
the benefit of the statute of frauds is 
not at the same time claimed.—Drout- 
man v. E. M. & L. Garage, 20 A.2d 75, 
129 N.J.Eq. 545, affirming 19 A.2d 25, 
129 N.J.Eq. 1. 

Okl. The statute of frauds was never 
intended to be used as a shield or as a 
breastwork to aid anyone in the perpe- 
tration of a wrong, and to remain sileat 
when one should speak constitutes a 
wrong in such case. 15 OkI.St.Ann. § 
136, subd. 5.—Lacy v. Wozencraft, 105 
PiZdeiot. 

Utah. Defense of statute of frauds 
cannot be used as a means of defraud- 
ing a party to a contract, and if he 
has performed his side of agreement, 
the other party cannot accept benefits 
of performance and deny liability, but 
such rule presupposes that he who ac- 
cepts benefits has actual or construc- 
tive knowledge of their existence.—Lat- 
ses v. Nick Floor, Inc., 104 P.2d 619. 


§ 389 
Tex.Civ.App. ‘he statute of frauds 
was made for the purpose of prevent- 
ing fraud and perjuries. Rev.St.1925, 
arts. 1288, 3995, subd. 4,—Noxon vy. 
pe A 7 147 S.W.2d 872, error re- 
used. 


§ 391 

Colo. A contract for sale of realty 
cannot be considered void under stat- 
ute of frauds so long as he, for the 
protection of whose rights statute is 
made, is willing to treat contract as 
good.’ 735, "CSA e. i LS § S=—"Garpa- 
rino vy. Union Savings & Loan Ass’n, 
109 P.2d 638, 132 A.L.R. 1480. 

A person who has paid money in 
consideration of an oral contract for 
purchase of land cannot rescind con- 
tract and recover money paid unless 
other party insists on statute of frauds 
and refuses to perform contract. ’35 
C.S.A. ce. 71, § 8—Garbarino y. Union 
Savings & Loan Ass’n, 109 P.2d 638, 
132 A.L.R. 1480. 

The rule that person who has paid 
money in consideration of oral con- 
tract for purchase of land cannot re- 
scind and recover money paid unless 
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other party insists on statute of frauds 
and refuses to perform, applies to pur- 
chaser resisting payment on check giv- 
en on purchase price. ’35 C.S.A. c. 71, 
§ 8.—Garbarino v. Union Savings & 
mean Ass’n, 109 P.2d 638, 1382 A.L.R. 

In vendor’s action on check given on 
purchase price of realty, instruction 
to find for vendor if jury found from 
preponderance of evidence that vendor 
accepted purchaser’s offer to purchase 
and was thereafter ready, willing and 
able to perform agreement was not 
erroneous, as against objection that 
oral contract for sale of realty was 
void under statute of frauds and that 
promise to pay on purchase price as 
evidenced by check was without con- 
sideration. ’35 C.S.A. ec. 71, §$ 8— 
Garbarino v. Union Savings & Loan 
Ass'n, 109 P.2d 638, 132 A.L.R. 1480. 
_ Kan. That an agreement should be 
in writing but is merely oral is a mat- 
ter_of no consequence to third parties. 
—Hirt v. Bucklin State Bank of Buck- 
lin, 109 P.2d 171, 153 Kan. 194, 


§ 393 

Ky. A plea that a contract is within 
statute of frauds is available only to 
parties sought to be charged and could 
not be relied upon by attachment credi- 
tor of lessee under verbal lease of land. 
Ky.St. § 470, pox 6.—Jackson v. Coons, 
147 S.W.2d 45, 285 Ky. 154, 132 A.L. 
R. 1403. 
394 


§ 

Colo. Statute providing that contract 
for sale of land is void unless there is 
a contract or some note or memoran- 
dum thereof expressing consideration in 
writing subscribed by party by whom 
sale is to be made, is for protection 
of vendor, not vendee, and vendee seek- 
ing to recover purchase money cannot 
set up the statute against a vendor who 
is ready and willing to perform. ’'35 
C.S.A. ec. 71, § 8.—Garbarino v. Union 
Savings & Loan Ass’n, 109 P.2d 638, 
132 A.L.R. 1480. 

Ky. In landowner’s suit to enjoin 
cutting of timber, where defendant al- 
leged that he purchased timber from 
common grantor with permission to 
enter, cut, and remove it, plea that 
purchase of timber was void because 
not in writing as required by statute 
was unavailing, since the statute was 
intended to fix right of parties to be 
charged and to fix the status of the 
contracting parties. Ky.St. §§ 470, 
1409-13.—Patton y. Lucy, 148 S8.W.2d 
1039, 285 Ky. 694. 
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Tex.Civ.App. The statute of frauds 
presupposes legality of contract and 
merely suspends enforcement thereof 
for noncompliance with requirement 
that contract or memorandum thereof 
be reduced to writing and signed by 
party to be charged therewith. Ver- 
non’s Ann.Civ.St. art. 3995, subd. 4.— 
Corona Petroleum Co. v. Jameson, 146 
S.W.2d 512, error dismissed, judgment 
eorrect. 

Tex.Civ.App. An action for damages 
for the breach of a contract is in effect 
an action for its enforcement and the 
statute of frauds in denying an action 
for enforcement of a particular contract 
likewise denies an action for damages 
for its breach. Rev.St.1925, arts. 1288, 
3995, subd. 4.—Noxon vy. Cockburn, 147 
S.W.2d 872, error refused. 

The fact that vendor would suffer 
possible loss as result of purchaser’s 
breach of oral contract to purchase 
oil, gas and mineral leases, in that ven- 
dor might have been able to dispose of 
the leases prior to the time purchasers 
abandoned well drilled by them, did not 
authorize the court to disregard the 
operation of statute of frauds which 
rendered the contract unenforceable. 
Reyv.St.1925, arts. 1288, 3995, subd. 4.— 
Noxon vy. Cockburn, 147 S.W.2d 872, er- 
ror refused. 
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Md. Where the requirements of stat- 
ute providing that a contract for sale 
of goods of the value of $50 or more 
shall not be enforceable by action un- 
less buyer accepts part of the goods 
and actually receives them or gives 
something in part payment, or unless 
the contract is in writing, are not ob- 
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served, neither custom nor parties’ 
conduct in other transactions can val- 
idate a transaction to which the stat- 
ute is applicable, and a plaintiff to re- 
cover must show a valid contract or 
sale at common law and satisfaction of 
the statute in one of the three specified 
ways, and until that is done defend- 
ant may withdraw without liability. 
Code 1939, art. 83, § 22(1).—Coastwise 
Petroleum Co. v. Standard Oil Co. of 
New Jersey, 19 A.2d 180. 

Tex.Civ.App. The section of the stat- 
ute of frauds requiring a writing does 
not declare a contract not in writing 
to be illegal or void, but merely sus- 
pends the right to enforce the contract 
through judicial procedure until the 
provisions of the statute are satisfied, 
or performance removes it entirely 
from the operation of the statute. Ver- 
non’s Ann.Ciy.St. art. 3995.—Pettus Oil 
& Refining Co. v. Taber, 153 S.W.2d 
700, error granted. 


N.H. An oral contract for transfer of 
property, whether inter vivos or testa- 
mentary, is wholly unenforceable, if 
within statute of frauds in any respect. 
Pub.Laws 1926, c. 327, § 1.—Lemire v. 
Haley, 19 A.2d 436. 
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Cal.App. Where there has been full 
performance on the part of one seek- 
ing to enforce a contract, the doctrine 
of “estoppel” arises, and where it does 
arise, no writing is required, since 
courts will not permit a litigant to use 
the statute of frauds as an instrument 
with which to perpetrate fraud or op- 
pression. Civ.Code, § 1624, subd. 4, 
and §§ 2807, 2309, 2310; Code Civ. 
Proc. 1973, subds. 4, 5.—Marr v. 
yam Union Life Ins. Co., 105 P.2d 

49. 

Where a contract made by one who 
is alleged to be the agent of another 
is required to be in writing, but there 
was no written authorization for the 
alleged agent to execute such contract, 
the alleged undisclosed principal may 
be “estopped” from setting up the lack 
of written authorization of his agent 
as a defense to the action of a third 
party to the contract, where the third 
party has fully performed on his part. 
Civ.Code, § 1624, subd. 4, and §§ 2307, 
2309, 2310; Code Civ.Proe. § 1973, 
subds. 4, 5.—Marr y. Postal Union Life 
Ins. Co., 105 P.2d 649. 

Ky. Where agreement for reduction 
of rent had been executed by payment 
of reduced rental and landlord’s ac- 
ceptance thereof, agreement was not 
rendered unenforceable by statute of 
frauds requiring contracts for lease of 
realty for longer than one year to be 
in writing. Ky.St. § 470.—Ma-Beha Co. 
v. Acme Realty Co., 150 S.W.2d 1, 286 
Ky. 382. 

Mo. A court of equity will intervene 
to prevent a literal application of the 
statute of frauds which would result 
in manifest injustice when an oral con- 
tract fair and conscionable has been 
entered into and on one side fully per- 
formed. Mo.St.Ann. § 2967, p. 1835.— 
Bick v. Mueller, 142 S.W.2d 1021. 

Neb. Where annuity agreement as 
modified by parol was completely per- 
formed, the statute of frauds was not 
applicable-—Hylton v. Krueger, 294 
N.W. 485. 

Neb. An entire contract, partly oral 
and partly written, and fully performed 
by one of the parties, is not within 
the statute of frauds.—Mack v. Swan- 
son, 299 N.W. 543. 


N.Y.App.Div. Even if original oral 
agreement of joint venture made in 
1935, between plaintiff and individual 
defendant to carry on a finance busi- 
ness was void in that by its terms it 
was not to be performed within one 
year from making thereof, where agree- 
ment of 1935 was fully performed and 
thereafter parties made new contracts 
from year to year for periods of one 
year, from date of making, plaintiff, 
upon resigning in 1938, from company 
formed to conduct the business, was 
not precluded from an accounting on 
ground that agreement was void, in 
that by its terms it was not to be per- 
formed within one year from making 
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thereof, especially where plaintiff fully 
performed contract during 1938, up to 
date of his resignation. Personal Prop- 
erty Law, § 31, subd. 1.—Geller v. Tow, 
27 N.Y.S.2d 138, 261 App.Div. 773. 

Utah. Defense of statute of frauds 
cannot be used as a means of defraud- 
ing a party to a contract, and if he 
has performed his side of agreement, 
the other party cannot accept benefits 
of performance and deny liability, but 
such rule presupposes that he who ac- 
cepts benefits has actual or constructive 
knowledge of their existence.—Latses v. 
Nick Floor, Inc., 104 P.2d 619. 
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Ga.App. An alleged oral contract 
under which defendant, who had pur- 
chased from third person land previ- 
ously purchased by third person from 
plaintiff but not paid for, was to pay 
a portion of purchase price to third 
person and the remainder to plaintiff 
in consideration of plaintiff’s promise 
to forego any claim against land by 
reason of third person’s default was 
removed from statute of frauds by 
plaintiff’s performance by releasing 
claim against land and_ permitting 
third person to sell the land to defend- 
ant. Code 1933, § 20-402.—Hale v. Lip- 
ham, 14 §.H.2d 236. 64 Ga.App. 796. 
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Cal.App. In action against alleged 
undisclosed principal to recover on a 
note executed by alleged agent, parol 
evidence was admissible to prove the 
agency, as against objection that the 
statute of frauds rendered it inadmis- 
sible, where holders of note had com- 
pletely performed on their part con- 
tract for sale of realty for which they 
had received the note. Civ.Code, § 
1624, subd. 4, and §§ 2307, 2309, 2310; 
Code Civ.Proe. 
Marr v. Postal 
P.2d 649. 

Ga. The statute of frauds does not 
apply to a fully-executed contract for 
sale of land. Code 1933, § 20-402, subd. 
1.—Duggar v. Quarterman, 12 S.H.2d 
302, 191 Ga, 314. 

Ga.App. Where -oral contract for 
rescission of contract for sale of realty 
was executed by vendor and purchaser 
by surrender of realty to vendor and 
acceptance thereof by vendor, the con- 
tract of rescission was not within the 
statute of frauds. Code 1933, §§ 20-401, 
20-402(1).—Feagin v. Georgia-Carolina 
Iny. Co., 11 S.H.2d 813, 63 Ga.App. 615. 

Ga.App. An oral contract for sale of 
land which has been fully executed is 
taken without the statute of frauds. 
Code 1933, § 20-402.—Hale v. Lipham, 
14 S.H.2d 236, 64 Ga.App. 796. 

N.Y¥.Sup. The statute of frauds did 
not apply to an oral agreement en- 
tered into between four children and 
mother, on death of father, whereby 
each of children assigned to mother 
their distributive share in estate of 
father, who died intestate, in consid- 
eration of mother’s promise that in 
event of her death they would each 
receive a one-quarter interest in her 
estate, since agreement was executed 
on part of children.—Wahl v. Seyfried, 
25 N.Y.S.2d 653, affirmed 25 N.Y.S.2d 
656, 260 App.Div. 993. 


Tex.Civ-App. Where there is partial 
or complete performance of a parol 
agreement to rescind a land contract, 
making it inequitable to apply the 
general rule that an agreement for 
rescission is within the statute of 
frauds, a court of equity, to avoid ir- 
reparable injury or protect the ac- 
quired rights of the parties, will en- 
force the parol agreement to rescind. 
Vernon’s Ann.Civ.St. art. 3995.—Holt 
v. Manley, 146 S.W.2d 773. 


Tex.Civ.App. Where contract for 
sale of part of oil and gas lease was 
completely performed by one of the 
parties, the section of the statute of 
frauds requiring a writing did not af- 
fect the contract. Vernon’s Ann.Ciy. 
St. art. 3995—Pettus Oil & Refining 
Co. v. Taber, 153 S.W.2d 700, error 
granted. 

Utah. Where agent of former own- 
ers leased a store building to defend- 
ant on September 25, 1933, for term 
of three years, the lease providing 


ata ‘consideration of exp 
- defendant in pe 
pelea completed before May 1, 1935, 
n option to lease building for addi- 
tional five years was granted, and 
here was no evidence that agent had 
written authority to execute a lease 
for longer than one year, if improve- 
- ments were made, consideration for ex- 
- tension of term was performed and ex- 
tension of lease was not within statute 
f frauds. Rey.St.1933, 33-5-1, 33-5-3. 
uatses v. Nick Floor, Inc., 104 P.2d 


extent of requiring a conveyance 
of premises upon oral agreement, and 

ence an extension of the term of a 
y be granted upon same 
l Rey.St.1933, 33-5-1, 33-5-3.— 
tses v. Nick Floor, Ine., 104 P.2d 
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a “Tenn.App. In action by buyers of 
lles against dealer in livestock for 
reach of warranty of title to the mules 
ich were bought at public auction 
by dealer, delivery of mules and 
ent of price satisfied the statute 
auds, irrespective of the sufficiency 
e bill of sale. Code 1932, § 7197. 
ssler v. Winton, 145 S.W.2d 789. 
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Ala. An oral agreement extending 
the time of redeeming realty from a 
gage foreclosure sale beyond that 
essed in mortgage is not within 
statute of frauds. Code 1940, Tit. 
108, 109; Tit. 20, §§ 1-17, and 1, 
—Woolen v. Taylor, 2 So.2d 413. 
An oral agreement to extend the time 
redemption of land from a judicial 
ale is valid and not affected by stat- 
of frauds, and an agreement by a 
rehaser at a judicial sale, before the 
ing of a deed to him, to allow a 
er owner of the land to redeem it 
aying amount of judgment is not 
ontract for the sale of land’ within 
neaning of statute of frauds. Code 
40, Tit. 7, §§ 108, 109; Tit, 20, §§ 1- 
nd 1, 3.—Woolen v. Taylor, 2 So.2d 


pp. Parol evidence is inadmissi- 
vary, contradict or add to a writ- 
n contract, and though such rule does 
» where any ordinary contract is 
oncerned, prevent introduction of pa- 
Nk testimony to prove a subsequent 
al agreement, it prevents the intro- 
uction of such testimony if contract 
, one which is required to be in writ- 
Rev.Civ.Code, art. 2276.—In re In- 

strial Homestead Ass’n, 198 So. 528. 
Oki, Alleged oral agreement, by 
nt of seller, to extend the time set 
in contract for sale of realty as_the 
date on or before which the purchas- 
ers were required to pay the purchase 
price, was invalid under the statute of 
auds. 15 Okl.St.Ann. § 136, subd. 5. 
Nickel y. Hinz, 114 P.2d 449. 
RI. In action against lessee for 
paid arrears of rent during period 
lease which is in writing as re- 
uired by statute of frauds, evidence 
hat for a new and valuable considera- 
ion, furnished by lessee, there was a 
lew oral agreement between the par- 
ties reducing the rent and that the 
agreement was fully performed is ad- 
nissible-—Industrial Trust Co. v. Cot- 
am, 14 A.2d 687. 

 Yex.Civ.App. The time for perform- 
ance of written contract of which time 
s of very essence, such as contract for 
lelivery of oil and gas lease on prom- 
isor’s land to promisee in considera- 
tion of Ra opisee commencing to drill 
well within specified time, cannot be 
extended orally. Rev.St.1925, art. 
 $3995.—Gilliland y. Kimbrough, 146 S. 
W.2d 1101. 
ex.Civ.App. Parties to a written 
eontract coming within the provisions 
of the statute of frauds may not, by 
he. ‘ mere oral agreement, alter one or more 
of the terms thereof, and thus make a 
new contract resting partly in writing 
and partly in parol. Rev.8t.1925, art. 
3995.—Busby v. Michael, 149 S.W.2d 
685, error granted. 
pyr Where wife agreed to buy judg- 


Ary 


in permanent improve- — 


within meaning of the _ statute of 
frauds, but was rather a “contract for 
sale of a judgment’, and was subject to 
oral modifications. Revy.St.1925, art. 
3995.—Busby v. Michael, 149 S.W.2d 
685, error granted. 

Wis. Under statute of frauds, addi- 
tional mortgage lien or incumbrance on 
realty cannot be created by subsequent 
parol agreement to secure other indebt- 
edness than that which was intended 
to be secured when the mortgage was 
executed. St.1939, § 240.06—Healy v. 
Fidelity Sav. Bank, 298 N.W. 170, 238 
Wis. 12. 

Under statute of frauds, mortgage se- 
curing $3,000 loan which had been re- 
duced to $1.500 could not be extended 
by oral agreement to secure subse- 
quent loan of $500, notwithstanding 
that there were no intervening equi- 
ties. St.1939, §. 240.06.—Healy v. Fi- 
delity Sav. Bank, 298 N.W. 170, 238 
Wis. 12. 
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Tex.Civ.App. Generally, an  agree- 
ment to rescind an executory land con- 
tract is within the statute of frauds, 
and parol evidence of rescission is in- 
admissible. Vernon’s Ann.Civ.St. art. 
3995.—Holt v. Manley, 146 S.W.2d 773. 


§ 425 
Cal.App. Where buyer’ instructed 
broker to purchase shares of stock ‘on 
a “when, as and if” issued basis, and 
the broker purchased the stock on the 
supposition that the contract would be 
carried into execution, buyer was ‘‘es- 


topped” to deny validity of contract 
under statute of frauds. Civ.Code, § 
1624a; Code Civ.Proc. § 1962, subd. 38. 


—Rutland, Edwards & Co. v. Cooke, 112 
P.2d 287. 

Cal.App. Where permit similar to oil 
lease was given corporation by city, 
and corporation’s agent had agreed to 
reduce to writing oral contract with 
geologist for obtainment of permit and 
division of profits realized thereunder, 
corporation could not plead statute of 
frauds in geologist’s suit for account- 
ing. Civ.Code, § 1624.—Dutton v.. In- 
terstate Inv. Corporation, 113 P.2d 492. 

Ill.App. The statute of frauds can- 
not be evaded by estoppel based upon 
a verbal promise. Smith-Hurd Stats. 
e. 59, § 2—Wolf vy. Parker Holsman 
Co., 33 N.H.2d 235, 309 Ill.App. 446. 

Md. Where parties to contract for 
purchase of motor benzol did not com- 
ply with statute providing that a con- 
tract for sale of goods of the value of 
$50 or more shall not be enforceable by 
action unless buyer accepts part of the 
goods and receives them or gives some- 
thing in part payment, or unless the 
contract of sale is in writing, seller 
could not contend that because buyer 
orally accepted its offer, contract was 
enforceable and buyer was “estopped” 
from pleading statute. Code 1939, art. 
83, § 22(1).—Coastwise Petroleum Co. v. 


Standard Oil Co. of New Jersey, 19 
A.2d 180. 
Okl. Where, according to tenant’s 


evidence in landlord’s action in forcible 
entry and detainer, landlord promised 
to execute to tenant a valid three-year 
lease, landlord intended that the prom- 
ise be acted on, tenant acted on the 
promise without protest or warning 
from the landlord, and tenant suffered 
material detriment, landlord wag “es- 
topped” to assert the statute of frauds 
requiring an agreement to lease realty 
for a larger period than one year to 
be in writing. 15 OklLSt.Ann. § 136, 
subd. 5; 16 OklSt.Ann. § 11.—Lacy 
v. Wozencraft, 105 P.2d 781. 

Oki. Alleged oral agreement, by 
agent of seller, to extend the time fixed 
by contract for sale of realty as the 
date on or before which the purchas- 


unable to make payment as provided 
in the contract and were not misled 
to their prejudice, by the alleged oral 
agreement of the agent. 15 OKI.St. 
Ann. § 136, subd. 5.—Nickel v. Hinz, 
114 P.2d 449. 

Pa. The holder of title may waive 
the benefit of statute of frauds and 
may state in his pleadings or in his 
testimony in a proceeding that he did 
in fact enter into an oral agreement 
when title was conveyed to him, and, 
if he does so state, the oral agreement 
will be enforced. 33 P.S. § 2.—Wil- 
liams v. Moodhard, 19 A.2d 101. | 

Pa.Com.Pi. Where a writing is giv- | 
en to a finance company authorizing 
and directing it to deliver an automo- 
bile title to a third person upon pay- on 
ment of the amount due it, it may not 
later set up in defense to an action for 
the recovery of the money subsequently 
paid it, that such a contract was in vi- 
olation of the statute of frauds or con- 
trary to the provision of the Motor 
Vehicle Code.—Curtis v. Commercial 
Credit Co., 23 Brie 163 ; 

Tex.Civ.App. Where there is 


q 
. 
ay- 
ment of consideration for oral contract . 
for sale of land, surrender of posses- 
sion, and making of valuable and per- 
manent improvements on the faith of 
the purchase, with the vendor’s knowl- ; 
edge or consent, there is created an 
“estoppel” against the vendor since a ' 
fraud upon the purchaser would result ¥ 
if the vendor were permitted to re- 
pudiate the contract. Rev.St.1925, arts. 
1288, 3995, subd. 4.—Noxon v. Cock- 
burn, 147 S.W.2d 872, error refused. . 
That purchasers who orally agreed 
to purchase oil, gas and mineral lease | 
with consent of vendor went into pos- } 
session of property and announced to | 
daily press that they had purchased 
the property and had entered into 
drilling contract in which they assert- 
ed ownership, and that purchasers in- 
dicated on map their ownership of the 
land, did not, under doctrine of ‘‘es- 
toppel’”’, preclude purchasers upon : 
abandonment of well drilled on the = 
land from relying on the statute of 
frauds as rendering the oral purchase ; 


contract unenforceable. Rev.St.1925, 
arts. 1288, 3995, subd. 4.—Noxon y. 
cock burs, 147 S.W.2d 872, error re- 
used. 


Utah. Where former owners of build- 
ing, by reason of knowledge of their 
agent who was without written author- 
ity to execute a lease for longer than . 
one year, had constructive knowledge 
of permanent improvements made by 
tenant .under lease executed by agent 
for three years, with option to renew 
lease if tenant made permanent im- 
provements, and former owners ac- 
cepted improvements and additional 
rent from tenant, such owners, and pur- 
chaser of building, were “estopped” 
from claiming that lease was void un- 
der statute of frauds. Rev.St.1933, 33- 
5-1, 33-5-3.—Latses v. Nick Floor, Inc., 
104 P.2d 619. 


The fact that one of the nonresident 
owners of a building was in hands of 
trustees when building was leased for 
term of three years by owners’ agent, 
who was without written authority to 
execute a lease for longer than one 
year, did not affect validity of lease 
as to such owner where owners were 
estopped from claiming that lease was 
void under statute of frauds, and mon- . 
ey and reports forwarded to owner 
were accepted by trustee who made no 
objection that trustees were not bound 
by agent’s acts. Rev.St.19338, 33-5-1 
33-5-3.—Latses v. Nick Floor, Inc, 104 
P.2d 619. 
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N.H. Equity may not, 


any more 
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than common law, disregard statute of 
frauds.—Lemire v. Haley, 19 A.2d 436. 

Tex.Civ.App. The only ground jus- 
tifying interference of a court of equity 
to enforce parol contract for sale of 
Jand is the prevention of perpetration 
of a fraud. Rev.St.1925, arts. 1288, 
3995, subd. 4.—Noxon vy. Cockburn, 147 
S.W.2d 872, error refused. 

To warrant a court of equity in en- 
forcing an oral contract for the sale 
of land, the case must be such that the 
nonenforcement of the contract of sale or 
the enforcement of the statute of frauds 
would itself plainly amount to a fraud. 
Rey.St.1925, arts. 1288, 3995, subd. 4.— 
Noxon vy. Cockburn, 147 S.W.2d 872, 
error refused. 

Wis. Generally, since adoption of 
statute of frauds, title to realty can be 
transferred only by written instrument, 
but parol’ contract for conveyance of 
realty or parol gift thereof will be en- 
forced in equity court under certain 
conditions. ‘St.1939, 240.09.—Schmitz 
Be nulen bares 296 N.W. 1038, 236 Wis. 
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C.C.A.I]]. Under Illinois law, acts 
relied upon to take oral contract out 
of operation of statute of frauds must 
be referable exclusively to the contract 
and be such as would not have been 
performed but for the _ contract. 
Smith-Hurd Stats.Ill. c. 59, § 2.—Gray 
vy. Schoonmaker, 119 F.2d 1010.. 

Ga. Where as part of transaction in 
conveyance of property purchaser as- 
sumes or agrees to pay debts of ven- 
dor, and vendor fully performs his ob- 
ligation in transaction by making a 
transfer of valuable property which 
was the consideration for the promise, 
such transaction does not fall within 
statute of frauds, part performance 


rendering it a fraud if equitable relief. 


be not. granted.—Motz v. Alropa Cor- 
poration, 15 S.B.2d 237. 

In mortgagee’s suit to obtain defi- 
ciency judgment agaiust purchaser of 
land from mortgagor under deed which 
provided that purchaser assumed mort- 
gage debt as part payment of consid- 
eration, that the deed contained pro- 
vision merely that property was ‘‘sub- 
ject to mortgages agerecating $18,500 
which the grantees assumed as part 
payment for the transfer’? did not pre- 
clude parol evidence as to what mort- 
gages were included in assumption, 
since transaction was not within stat- 
ute of frauds, and if parol evidence 
conformed to amount stated in deed, 
there would be no contradiction of 
terms of instrument.—Motz y. Alropa 
Corporation, 15 S.H.2d 237. 

Md. Part performance or part pay- 
ment constitutes an “‘estoppel” to deny 
an oral contract.—Coastwise Petroleum 
Co. v. Standard Oil Co., of New Jersey, 
19 A.2d 180. ‘ 

Mich. An act constituting “part per- 
formance’, so as to take an oral agree- 
ment out of operation of statute of 
frauds, must be prejudicial to the per- 
forming party. Comp.Laws 1929, §§ 
13411, 13413, 13415.—White v. Walper, 
299 N.W. 827, 299 Mich. 109. 

Or. An agreement to make mutual 
or reciprocal wills is valid as a con- 
tract, where it has been performed by 
one party so as to take it out of 
statute of frauds.—Ankeny vy. Lieual- 
len, 113 P.2d 1113. 
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Tex.Ciy.App. ‘'o relieve parol sale 
of land from operation of statute of 
frauds, payment of consideration, 
whether in money or services, posses- 
sion by vendee, and making of valua- 
ble and permanent improvements on 
land by vendee with vendor’s consent 
or, without such improvements, exist- 
ence of facts rendering transaction a 
fraud on vendee if not enforced, are all 
necessary.—Gilliland vy. Kimbrough, 
146 S.W.2d 1101. 

Tex.Civ.App. Where an _ action is 
brought on a verbal and executory con- 
tract for sale of realty, by the vendor, 
a tender to the purchaser of a deed to 
the realty which is not accepted by him 
cannot be held to be a payment of the 
“consideration”? necessary to take case 
out of the statute of frauds, but it is 
merely a tender of performance of the 
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contract. Rev.St.1925, arts. 1288, 3995, 
subd. 4.—Noxon v. Cockburn, 147 S.W. 
2d 872, error refused. 

Tex.Civ.App. In order to relieve a 

parol sale of land from operation of 
statute of frauds, there must have been 
the payment of consideration, whether 
in money or services, the possession of 
the property by the purchaser, and the 
making by the purchaser of valuable 
and permanent improvements upon the 
land with the consent of the vendor or 
the presence of such facts as would 
make the transaction a fraud on the 
purchaser if it were not enforced. Rev. 
S$t.1925, arts. 1288, 3995, subd. 4.— 
Noxon y. Cockburn, 147 S.W.2d 872, er- 
ror refused. 
_ The mere payment of consideration is 
insufficient to relieve parol sale of 
lands from operation of statute of frauds 
even if it is payment in full, and the ele- 
ments of payment of consideration, pos- 
session of the premises, and the making 
of valuable improvements thereon are 
indispensable and must all exist in order 
to relieve the contract from the opera- 
tion of the statute. Rev.St.1925, arts. 
1288, 3995, subd. 4.—Noxon v. Cock- 
burn, 147 S.W.2d 872, error refused. 

Tex.Civ.App. In trespass to try title, 
plaintiffs were not “estopped” from 
denying that contract for the exchange 
of realty under which defendant 
claimed was void under the statute of 
frauds on ground of insufficient de- 
seription, by defendants’ tender of a 
deed to the property which was not ac- 
cepted by plaintiffs, since tender of 
deed was not a “payment” of the con- 
sideration but was merely a “tender” 
of performance of the contract within 
the requirements of the statute of 
frauds.—Tian v. Tacquard, 147 S.W.2d 
1114, error refused. 

Tex.Civ.App. To relieve a parol sale 
of land from the operation of the stat- 
ute of frauds, payment of consideration, 
possession by vendee, and making of 
valuable and permanent improvements 
by vendee with vendor’s consent are 
necessary, or in the absence of improve- 
ments, presence of such facts as would 
make transaction a fraud on the vendee 
if contract was not enforced, and each 
of such three elements is indispensable. 
—Tian v. Tacquard, 147 S.W.2d 1114. 
Error refused. 


§ 429 

C.C.A.Ill. The drilling by lessees of 
test well on land adjoining leased 
land was not such performance of oral 
agreement, entered into after execution 
of oil lease, whereby lessor agreed 
that if lessees would drill on land 
adjoining leased land and that if oil 
were not discovered thereon lessor 
would relieve lessees of obligation to 
drill on leased land, and execute a 
lease covering other lands owned by 
lessor, as would take agreement out 
of operation of statute of frauds, 
where it appeared that lessees in drill- 
ing test well were acting pursuant to 
two written leases on other lands rath- 
er than to oral agreement. Smith- 
Hurd Stats.Ill. c. 59, § 2.—Gray v. 
Schoonmaker, 119 F.2d 1010. 


Pa.Com.Pl. Where change of posses- 
sion is relied on to take an oral con- 
tract for the conveyance of land out of 
the operation of the statute of frauds, 
it must appear that the change of pos- 
session was pursuant to the contract, 
and was notorious, exclusive, continu- 
ous, and maintained, and that, posses- 
sion having been taken pursuant to the 
contract, the purchaser made valuable 
permanent improvements upon the 
land, of a kind which could not be 
compensated for in damages.—Hull y. 
Spahr, 39 D. & C. 379. 

Wis. Ordinarily, possession of real- 
ty by donee or vendee thereof is indis- 
pensable element of part performance, 
required to take parol contract to 
convey realty or parol gift thereof out 
of statute of frauds, and such posses- 
sion must be referable, exclusively to 
contract relied on.—Schmitz v. Schul- 
enburg, 296 N.W. 103, 236 Wis. 606. 


§ 430 
Cal.App. Where a deceased during 
his lifetime orally promised lodging- 
house proprietor to bequeath to her his 


a WN § 431 


property in consideration for services 
rendered, execution of a holographic 
will two and one-half years before 
death of deceased bequeathing property 
to proprietor, which instrument was 
revocable and was either lost or de- 
stroyed, and in which no reference was 
made to oral agreement, was not such 
performance of oral agreemcnt as 
would relieve it from provisions of the 
statute requiring that agreements to 
bequeath property be in writing. Code 
Civ.Proc. § 19738, subd. 6.—Zaring vy. 
Brown, 106 P.2d 224. 

N.J.Ch, Conduct of deceased’s em- 
ployee in butcher shop in spending time 
with deceased at night during her life- 
time as a companion, in helping her 
with household duties, and in collect- 
ing rents for her, and in looking after 
her banking matters, was not such a 
performance by employee as would 
take oral agreement by deceased to 


make a will in employee’s favor out of © 


the statute of frauds. N.J.S.A. 25:1-6. 
—Whling v. Diebert, 15 A.2d 655, 128 
ING Dae ao. 
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Ark. Where there was no written 
memorandum of parents’ alleged oral 
agreement to give land and personalty 
to. two sons, if they would move back 
on land, pay father’s debts and take 
care of parents during their lives, such 
sons moved back on land about a year 
later, worked land as they had when 
they formerly lived thereon, and paid 
rent out of crops, and father also 
worked on land, paid taxes, and looked 
after his affairs until his death, there 
was no valid oral contract by parents 


to give such real and personal property ~ 


to such sons, as they contended in ac- 
tion by parents’ other children after 
parents’ death for partition of land and 
cancellation of mother’s deeds convey- 
ing it to such sons.—Hstes v. Hstes, 
148 S.W.2d 1075. 
Idaho. An agreement for the exten- 
sion of a real estate mortgage executed 
by mortgagor’s grantee and forward- 
ed to mortgagee’s home office in Cin- 
cinnati, whence it was returned to 
mortgagee’s financial correspondent 
and recorded, was not supject to ob- 
jections that it lacked mfatuality and 
was not executed by mortgagee as re- 
quired by statute of frauds, since the 
acceptance and recording of agreement, 
at mortgagee’s instance, although not 
completed until some two months aft- 
er execution by mortgagor’s grantee, 
rendered the agreement binding on 
mortgagee, particularly where both par- 
ties treated the instrument as a con- 
summated extension agreement, pay- 
ments being thereafter made and re- 
ceived in accordance with its terms. 
Code 1932, § 16-505.—Union Cent. Life 
Ins. Co. vy. Nielson, 114-P.2d 252. 
Dil.App. Where tenant after entering 
into oral agreement on August 18, 1939, 
for operation of farm from March 1, 
1940, until March 1, 1941, planted 70 
acres of winter wheat to mature the 
succeeding year, hauled 200 loads of 
manure, and did 50 acres of fall plow- 


. ing, there was a “part performance” of 


the agreement by the tenant, and the 
agreement was not void under statute 
of frauds because it was not to be per- 
formed within one year. Smith-Hurd 
Stats. c. 59, § 1 et seq.—Northern Trust 
Co. v. Watson, 33 N.B.2d 897, 310 Til. 
App. 263. 

Mich. The expenditures by mort- 
gagors after foreclosure of mortgage 
in an effort to clear title were not such 
acts of ‘‘part performance” as would 
take oral contract to permit re-acquisi- 
tion of title upon securing loan from 
Reconstruction Finance Corporation 
and paying proceeds thereof to mort- 
gagees out of the statute of frauds. 
Comp.Laws 1929, §§ 138411, 13418, 
13415.—White v. Walper, 299 N.W. 
827, 299 Mich. 109. 

Equity acts in cases of part perform- 
ance to prevent the perpetration of a 
fraud by a party who accepts benefits 
under a parol agreement with respect 
to the sale of an interest in land and 
then seeks to resist its completion by 
pleading the statute requiring contracts 
for the sale of an interest in land to be 
in writing. Comp.Laws 3°29, § 13413. 


‘Mich. 109. 
- Mich. The continuance in possession 
- by mortgagors after expiration of their 
equity of redemption was not an act of 
“part performance” such as would take 
oral contract to permit re-acquisition 
of title upon securing loan from Recon- 
__ struction Finance Corporation and pay- 
ing proceeds thereof to mortgagees out 
of the statute of frauds. Comp.Laws 
1929, §§ 13411, 13413, 13415.—White v. 
i Walper, 299 N.W. 827, 299 Mich. 109. 
NJ. The exceptional circumstances, 
in which parol engagements may be ef- 
fective to compel the owner of realty 
to forego the benefits of his legal title, 
are where a parol contract for the sale 
of realty has been partly performed by 
delivery of possession, where there is 
actual, positive fraud, as distinguished 
from moral wrong, or where the parol 
_ promise is admitted in the answer and 
the benefit of the statute of frauds is 
not at the same time claimed.—Drout- 
man y. BH. M. & L. Garage, 20 A.2d 75, 
+129 N.J.Eq. 545, affirming 19 A.2d 25, 
129 N.J.Eq. 1. 
_ _Pa,Super. Where a daughter alleged 
she was entitled to possession of cer- 
_ tain premises by virtue of oral contract 
with her mother, whereby daughter was 
to oceupy premises during lifetime of 
- mother, and upon her death premises 
were to be sold and proceeds divided 
between daughter and brother, contract 
_ ereated at most an estate pur autre vie, 
and not being in writing could not be 
enforced in absence of proof that daugh- 
ter took possession pursuant to con- 
tract and that such possession was ex- 
- elusive, and that such performance as 
_ daughter made was not compensable 
Prin. mages and such as would make 
rescission inequitable and unjust. 33 
-P.S. § 1.—Bratsch vy. McCarthy, 15 A. 
_ 2d 404, 141 Pa.Super. 490. 
- Pa.Com.Pl. A sufficient part perform- 
ance by the purchaser under a parol 
ontract for the sale of real estate re- 
oves the contract from the operation 
of the Statute of Frauds.—Banks v. 
Jackson, 49 Dauph. 107. 


- Pa.Com.Pl. In equity proceedings by 
_ the former owner of certain property to 
- compel the grantee to make a reconvey- 
ance of mare: of it and to satisfy a cer- 
tain mortgage and judgments, the Bill 
of Complaint averred, inter alia: that 
on January 27, 1939, the defendant, 
against whom a case charging assault 
and battery was pending in the Quarter 
_ Sessions Court, purchased from a third 
party a mortgage and two judgments 
against the plaintiff; that on January 
30, 1939, the defendant caused an ex- 
~ ecution to be levied against the plain- 
tiff’s personalty; that the defendant 
thereupon proposed that if the plaintiff 
would convey to the defendant all of 
the plaintiff’s real estate and would 
then have the proseeutor withdraw and 
settle the assault and battery case 
pending against the defendant, and if 
the plaintiff would pay the costs of that 
ease and part of the costs in a surety 
of the peace case in which the defend- 
ant was prosecutor, he (defendant) 
- would release the plaintiff’s personalty 
from the levy, satisfy the mortgage and 
- judgments, and reconvey a certain part 
of the real estate; that the plaintiff 
thereupon conveyed all of his real es- 
tate to the defendant, and performed all 
of the other conditions, but that the de- 
fendant has refused to satisfy the 
mortgage and judgments and to recon- 
4 Lae the property. The defendant aver- 
red that the agreement was unenforce- 
able because it was not in writing, and 
_ that, as to the satisfaction of the judg- 
- ment and mortgages, the plaintiff has 
an adequate remedy at law. Held, that 
equity has jurisdiction, and that, due 
to the part performance by the plain- 
tiff, the defendant cannot raise the 
Statute of Frauds as a defense.—Don- 
he age Banks vy. Jackson, 49 Dauph. 
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' Pa.Com.Pl. If there is nothing more 
than the payment of the purchase 
money, a purchaser of land acquires 
no title, either legal or equitable under 
a parol contract.—Nemo. Inc. vy. Na- 
tional Bank of North East, 23 rie 71. 
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23 Brie 71. 

Pa.Com.Pl. The essential elements 
of the doctrine of part performance 
which will take an oral contract for 
the sale land out of the statute of 
frauds are: Open and notorious pos- 
session by the purchaser starting on 
the execution of the contract or with- 
in a reasonably short time thereafter, 
which possession has been by virtue 
of the contract and is open, exclusive 
and continuous ever since; BHxpendi- 
tures for improvements of a permanent 
nature which add to the value of the 
premises and that are of such a kind 
that they cannot be compensated for 
in damages; and the payment of the 
purchase price to the vendor.—Nemo, 
Inc. v. National Bank of North East, 
23 Erie 71. 

Tex.Civ.App. Where there is partial 
or complete performance of a parol 
agreement to rescind a land contract, 
making it inequitable to apply the 
general rule that an agreement for re- 
scission is within the statute of frauds, 
a court of equity, to avoid irreparable 
injury or protect the acquired rights 
of the parties, will enforce the parol 
agreement to rescind. Vernon’s Ann. 
Civ.St. art. 3995—Holt v. Manley, 146 
S.W.2d_ 773. 

Tex.Civ.App. The payment of con- 
sideration, even if made in-full, is not 
sufficient of itself to remove an oral 
contract affecting realty from the pro- 
visions of the statute of frauds. Rev. 
St.1925, art. 8995, subd. 4.—Stovall v. 
Finney, 152 S.W.2d 887. 

Purported lease ‘contract which de- 
scribed realty as 215 acres of land 
more or less, parts of sections 15 and 
16, block O-2, located in Hale coun- 
ty, State of Texas, did not contain 
sufficient description of the realty to 
satisfy requirements of statute of 
frauds, and in absence of reference in 
the contract to any other writing by 
which it could be identified, the con- 
tract was inadmissible in suit to try 
title, to establish defendants’ right to 
possession regardless of alleged pay- 
ment of part of consideration provid- 
ed by the contract. Rev.St.1925, art. 
3995, subd. 4.—Stovall v. Finney, 152 
S.W.2d 887. 


Tex.Civ.App. In order to relieve a 
parol contract for sale of realty from 
operation of statute of frauds, there 
must be payment of consideration, pos- 
session by purchaser, and making by 
purchaser of valuable and permanent 
improvements on the land with consent 
of vendor, and if such improvements 
are not made, it must be shown that 
the transaction would amount to a 
fraud on the purchaser if it were not 
enforced. Rev.St.1925, art. 3995, subd. 
4.—Stovall v. Finney, 152 S.W.2d 887. 


Tex.Civ.App. The statute of frauds 
was not applicable to bar action based 
on parol sale of land, of which pur- 
chaser immediately took possession 
making valuable improvements thereon, 
since when such improvements were 
made title was made a valid title ab 
initio and much parol sale was re- 
lieved from application of the statute. 
Vernon’s Ann.Civ.St. art. 3995, subd. 
4.—Hays vy. Dumraese, 153 S.W.2d 225. 
Error refused. 

Wis. Ordinarily, possession of real- 
ty by donee or vendee thereof is in- 
dispensable element of part perform- 
ance, required to take parol contract 
to convey realty or parol gift thereof 
out of statute of frauds, and such pos- 
session must be referable exclusively to 
contract relied on.—Schmitz vy. Schulen- 
burg, 296 N.W. 103, 236 Wis. 606. 
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Ark. Where there was no written 
memorandum of parents’ alleged oral 
agreement to give land and personalt 
to two sons, if they would move bae 
on land, pay father’s debts and take 
care of parents during their lives, such 
sons moved back on land about a year 
later, worked land as they had when 
they formerly lived thereon, and paid 
rent out of crops, and father also 


( is affairs unt di 
was no valid oral contract — 
to give such real and personal p 
to such sons, as they con ( 
action by parents’ other children after 
parents’ death for partition of land 
and cancellation of mother’s deeds 
conveying it to such sons.—Hstes v. 
Estes, 148 S.W.2d 1075. 

Ga.App. An oral contract which is 
within the statute of frauds because it 
is not to be performed within one year 
from making thereof may be taken out 
of the statute by part performance 
which would render it a fraud upon 
the party refusing to fulfill the contract 
if the court did not compel a perform- 
ance. Code 1933, § 20-402.—Yarbor- 
ough y. Hi-Flier Mfg. Co., 12 S.H.2d 
133, 63 Ga.App. 725. 

That broker entered upon perform- 
ance of oral agreement under which 
broker had exclusive right to sale of 
manufacturer’s products in designated 
territory, which was void because it 
was not to be performed within one 
year and was therefore within statute 
of frauds, and made arrangements and 
entered into the business as broker 
had done for several years did not con- 
stitute such “part performance” as to 
take the agreement out of the statute 
of frauds where there was no showing 
of such loss to broker or benefit to 
manufacturer that would render it a 
fraud upon the broker for the manu- 
facturer to fail to carry out the agree- 
ment. Code 1933, §§ 20-401, subd. 5, 
20-402.—Yarborough y. Hi-Flier Mfg. 
Co., 12 S.H.2d 138, 63 Ga.App. 725. 


§ 437 

C.C.A.Pa. One who has partly per- 
formed agreement, which is unenforcea- 
ble because of statute of frauds, may 
bring action for restitution on quantum 
meruit basis of any benefit furnished 
by him to other party refusing to per- 
form. Burns’ Ann.St.Ind. § 33-101.— 
Matthews y. Continental Roll & Steel 
Foundry Co., 121 F.2d 594, affirming 
37 F.Supp. 738. 


§ 438 

Ala. Where consideration inducing a 
party to act is promise of other party, 
which is within statute of frauds, and 
other party chooses to set up such de- 
fense and defeats by that means an en- 
forcement of his obligation, the party 
relying on promise which is within 
statute of frauds may rescind and re- 
cover of other party that which was 
paid him as consideration for his agree- 
ment, which he repudiated. Code 1923, 
fea jailenec melee v. Maness, 1 So.2d 


Mich. In action against decedent’s 
estate to recover amount plaintiff had 
paid on option to purchase land, which 
option was cancelled by mutual agree- 
ment of the parties for purpose of per- 
mitting decedent to make conveyance 
to purchaser procured by plaintiff, 
plaintiff’s right to recover on theory of 
implied promise of decedent to repay 
money received from plaintiff was not 
affected by the statute of frauds.—Bow- 
man v. Hmery’s Hstate, 298 N.W. 321. 
297 Mich. 663. 


N.H. Payment for property bought 
este Apa rgg Stiga oral contract gives 
only rig o recover payment.—Lemi 
v. Haley, 19 A.2d 436. z eee 

Or. Where oral agreement that one 
advancing money for improvement of 
realty should have an interest in realty 
was unenforceable under statute of 
frauds and as too indefinite and un- 
certain, promisor could not refuse to 
abide by the contract and still keep 
money paid thereunder, and action for 
money ped pe recog rout lie for 
money pai ereunder.—Smith vy, D 
107 P.2d 985. eats 

§ 440 


C.C.A.Pa. In action for money value 
of privilege, granted defendant corpo- 
ration by oral contract unenforceable 
because of statute of frauds, to use 
plaintiff's inventions, plaintiff's testi- 
mony that defendant’s right to use and 
experiment with inventions, prevent or 
postpone use thereof by competitor, 
and make bids to trade based thereon, 
constituted benefit to defendant, and 


1 propert: 
tended in 
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thro ut nego 
greement, precluded finding that de- 
fendant did not unjustly retain any 
benefits because plaintiff was unable to 
interest any other company in industry 
in inventions and obtained all he 
sought when defendant attempted in 
good faith to exploit them, though de- 
fendant’s manufacture of one of ma- 
chines invented resulted in great loss. 
Burns’ Ann.St.Ind. § 33-101.—Matthews 
v. Continental Roll & Steel Foundry 
nag 121 F.2d 594, affirming 37 F.Supp. 


In action for money value of priv- 
ilege, granted defendant by oral con- 
tract, to use plaintiff’s inventions cev- 
ered by applications for patents, one 
element of proof of damage is value 
which parties themselves put on prop- 
erty transferred.—Matthews v. Contin- 
ental Roll & Steel Foundry Co., 121 F. 
2d 594, affirming 37 F.Supp. 738. 

D.C.Pa. Ordinarily, in an action to 
recover under an implied contract the 
value of property transferred, where 
express contract is unenforceable under 
statute of frauds, the right of recovery 
is based upon the unjust enrichment of 
the transferee and the loss to the trans- 
ferror. Burns’ R.S.Ind.1914, § 7462.— 
Matthews v. Continental Roll & Steel 
Foundry Co., 37 F.Supp. 738, affirmed 
121 F.2d 594. 

As respects measure of recovery in 
action for reasonable value of patent 
assigned .by unenforceable contract, the 
money value of patent right may be es- 
timated from nature of the invention 
disclosed, its place in the art to which 
it relates, the step which the inventor 
took, and the change effected in the 
practice of the art, supplemented by 
opinion evidence of value as in the case 
of real estate. Burns’ R.S.Ind.1914, § 
7462.—Matthews v. Continental Roll & 
Steel Foundry Co., 37 F.Supp. 738, af- 
firmed 121 F.2d 594. 

Where patent applications were 
turned over to manufacturing company 
for exploitation under oral license 
agreement unenforceable under statute 
of frauds, owners of applications were 
entitled to recover under implied con- 
tract the reasonable value of applica- 
tions at the time they were assumed 
by company, notwithstanding the in- 
ventions disclosed in applications failed 
to work under practical tests and never 
netted company any actual profit. 
Burns’ R.S.Ind.1914, § 7462.—Matthews 
y. Continental Roll & Steel Foundry 
Co., 37 F.Supp. 738, affirmed 121 F.2d 


594, 
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Cal. Where continuous personal 
services are performed under an ex- 
press agreement for compensation up- 
on termination thereof, and the agree- 
ment is unenforceable because it is not 
in writing, the reasonable value of the 
services may be recovered and the stat- 
ute of limitations does not commence 
to run until termination of the serv- 
ices which is usually upon the death 
of the promisor. Civ.Code § 1624; 


Code Civ.Proc. 1973.—Winder._ v. 
Winder, 114 P.2d 347, prior opinion 
108 P.2d 681. 


§ 452 

Ga. While generally, on demurrer 
when question of statute of frauds 
arises, contract will be presumed to 
have been in writing even in a suit for 
specific performance relating to land 
and right to plead the statute is gen- 
erally waived where question is not 
specifically pleaded or raised in trial 
court, such rule as to waiver does not 
apply, where plaintiff to secure specific 
performance of a parol contract must 
bring his case within statutory excep- 
tion relating to parol contracts as to 
land or other recognized exceptions. 
Code 1933, §§ 37-801, 37-802.—Averitt 
vy. Swainsboro Methodist Church, 9 8. 
H.2d 888, 190 Ga, 549. 

Idaho. In action for four months’ 
rent on building, complaint was not 
demurrable on ground that rental 
agreement was not alleged to be in 
writing, where there was nothing in 


the complaint to indicate that agree- 


efe 
r license 


0 enting 
more than from month 
1932, § 16-505, subd. 
Bens, 109 P.2d 890. 
Tex.Civ.App. A special exception to 
petition as showing that plaintiff was 
attempting to enforce contract in viola- 
tion of statute of frauds was no more 
than general demurrer specifically call- 
ing trial court’s attention to fact that 
cause of action as pleaded violated such 
statute. Rev.St.1925, art. 3995.—Gilli- 
land v. Kimbrough, 146 S.W.2d 1101. 
In suit to establish oil and gas lease- 
hold right in defendant’s land or recov- 
er damages for defendant’s failure to 
deliver oil and gas lease thereon to 
plaintiff as agreed by written contract 
in consideration of plaintiff commenc- 
ing to drill well and drilling it to spec- 
ified depth within stated times, peti- 
tion alleging subsequent oral extension 
of time for commencement of drilling 
was vulnerable to general demurrer as 
showing on its face that statute of 
frauds was good defense. Rev.St.1925, 
art. 3995.—Gilliland v. Kimbrough, 146 
S.W.2d 1101. 


§ 454 

Cal. Failure of defendant to ob- 
ject to parol proof of contract was a 
“waiver” of defendant’s right to rely 
upon defense that oral contract was 
within statute of frauds. Civ.Code, § 
1624, subd. 1—Howard vy. Adams, 105 
P.2d 971, 130 A.L.R. 1003, prior opin- 
ion 98 P.2d 1057. 

Nev. Where defendant in action for 
breach of alleged oral contract, by 
proper pleading denied existence of al- 
leged oral agreement, defendant’s fail- 
ure to claim benefit of the statute of 
frauds until both plaintiff and defend- 
ant had presented all their evidence, 
was not a “waiver” of right to rely on 
the statute. Comp.Laws, § 1533.—Stan- 
ley vy. A. Levy & J. Zentner Co., 112 
P.2d 1047, 60 Nev. 432. 

§ 457 

Ga. An allegation, in a petition for 
specific performance of a parol contract 
for the sale of realty, that defendant 
had admitted the contract, was not 
sufficient to take the case without the 
statute of frauds or show an exception 
thereto. Code 1938, §§ 20-401, 20-402. 
—West v. Vandiviere, 14 S.E.2d 711. 

Ga.App. Where plaintiff alleged that 
he was suing on an employment con- 
tract made in November, 1936, for peri- 
od ending October 31, 1937, on another 
similar contract made early in Novem- 
ber, 1937, renewing existing contract to 
extend through October 31, 1938, and 
on another similar contract made early 
in November, 1938, renewing existing 
contract to extend through October 31, 
1939, and that defendant wrongfully 
discharged him and terminated contract 
April 30, 1939, petition was not demur- 
rable on ground that contract was oral 
and was unenforceable as within the 
statute of frauds, since suit was on 
three distinct contracts, each of which 
was to be performed within one year.— 
Craig v. Baggs, 14 S.H.2d 156, 64 Ga. 
App. 850. 


§ 458 
Ala. Compliance with the statute of 
frauds need not be alleged by one 
declaring upon an alleged contract, and 
where it does not appear upon the face 
of complaint whether statute was’ com- 
plied with, a plea of the general issue 
does not raise the question.—Jobnson 

v. Delony, 1 So.2d 11. 


a 
Ga. If, in a suit on an agreement 


required by law to be in writing, it 
does not appear whether the agree- 
ment was in writing, the presumption 
is that it was in writing, but no such 
presumption arises as to a mere admis- 
sion by one of the parties that he had 
made the agreement, and, in order for 
the plaintiff to rely on such admission 
as satisfying the statute of frauds, it is 
incumbent on him to allege that such 
admission was in writing. Code 1933, 
§§ 20-401, 20-402.—West v. Vandiviere, 
14 S.H.2d 711. 

Ga. The silence of a pleader raises 
no presumption that a contract exists 
only in parol.—Grant y. Hart, 14 S.B. 

d 860 


Lil. App. In action to recover amount 


of check which plaintiff h: 
to broker in connection wi 
to buy real estate where br« ‘ 
terclaimed for damages for plain 
alleged failure to carry out con 
even if a receipt, which was exe 
by broker in connection with receiving 
check, and check could be regarded as 
sufficient evidence of contract to sat 


59, § 2; ¢. 110, § 160.—Wolf v. Parke: 
Holsman Co., 33 N.E.2d 235, 309 I 
App. 446. ‘ 
Pa.Orph. Preliminary objections t 
a petition for specific performance o: 
an oral contract to devise realty f 
want of jurisdiction in the orphans’ — 
court and the bar of the ‘statute 
frauds were dismissed, with leave to 
answer to the merits without prejudi 
to the right to raise the defense of the 
statute in that pleading.—In re Kuhn’s 
Hstate, 89 P.L.J. 309. ae 
Preliminary objections is not t 
proper procedure to raise the bar. 
the statute of frauds, where respond- 
ents contended that in order to satisfy 
the statute the testamentary writing 
should have been executed cotempor 
eously with the contract to devise. Thi 
defense must be raised by an answer.— 
In re Kuhn’s Estate. 89 P.L.J. 309. As 


§ 461 ¥ 

N.C. Where plaintiffs alleged that at 
instance of landlord, plaintiffs entered — 
into contract, with tenant to rebuild 


$2,000 landlord would pay any amou 
which plaintiffs were unable to colle 
from tenant, but did not allege, invoce 
tive of the “main purpose doctrine’ 
that the contract was made for t 
landlord’s benefit or upon an extensi 
of credit to him, complaint was insu 
cient to take landlord’s contract out 
statute of frauds. C.S. § 987.—Bale 
yea v. Gill, 11 S.H.2d 456, 218 N. 


§ 462 

Ala. Where complaint does not 
its face show that statute of frau 
has been violated, the defense of t 
statute of frauds must be _ special 
pleaded, and unless so pleaded, is con- 
sidered “waived.’’—Johnson v. Delony, 
1 So.2d 11. ok 


Compliance with the statute 
frauds need not be alleged by one de- © 
claring upon an alleged contract, and j 
where it does not appear upon the face 
of complaint whether statute was com-- 
plied with, a plea of the general issue — 
does not raise the question.—Johnson — 
v. Delony, 1 So.2d 11. _ 


Ga. A parol agreement for the sale 
of land cannot be made the basis of a ¥ 
suit for specifie performance merely be- — 
cause plaintiff alleges and proves that — 
at some time, somewhere, defendant 
orally admitted the agreement, and ~ 
even an admission to that effect in an 
answer will not be a sufficient basis for 
a decree of specific performance, if de- — 
fendant duly invokes the statute o 
frauds, notwithstanding statute provid- _ 
ing that the specific performance of a 
parol contract as to land shall be de-— > 
ereed, if the defendant admits the con- te = 
tract. Code 1933, §§ 20-401, 20-402, 
tron ee v. Vandiviere, 14 S.H.2d 


Ga.App. A defendant, in order to 
avail himself of statute of frauds, must 
specifically plead it—Hale v. Lipham, 
14 §.H.2d 236, 64 Ga.App. 796. 


Nev. Generally, a party may rely on 
the statute of frauds under a_ general 
denial in the answer. Comp.Laws, § 
1533.—Stanley v. A. Levy & J. Zentner 
Co., 112 P.2d 1047, 60 Nev. 432. 

The general rule that a party may 
rely on the statute of frauds under a 
general denial in his answer was ap- 
plicable, notwithstanding that com- F 
plaint did not show that alleged oral 
contract sued on, was not to be per-— 
formed within a year. Comp.Laws, § ay 


MP 
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1533.—Stanley v. A. Levy & 
Co., 112 P.2d 1047, 60 Nev. 432. 
the statute of frauds fails to set it up 
specially in his pleadings, he cannot 
have the benefit of the statute, was not 
applicable in action for breach of al- 
- leged oral contract, where the alleged 
contract was denied by defendant in 
the answer. Comp.Laws, § 1533.—Stan- 
ley vy. A. Levy & J. Zentner Co., 112 
~P.2d 1047, 60 Nev. 432. 
N.J. The exceptional circumstances, 
n which parol engagements may be ef- 
ctive to compel the owner of realty 
o forego the benefits of his legal title, 
Ay are where a parol contract for the sale 
2 of realty has been partly performed by 
delivery of possession, where there is 
actual, positive fraud, as distinguished 
from moral wrong, or where the parol 
promise is admitted in the answer and 
he benefit of the statute of frauds is 
not at the same time claimed.—Drout- 
an v. BH. M. & L. Garage, 20 A.2d 75, 
9 N.J.Hq. 545, affirming 19 A.2d 25, 
29 N.J.Eq. 1. 


: 466 
Ala. A party, who sought to enforce 
ollateral agreement which varied a 
tten contract to sell realty, was 
uired to allege with certainty the 
stence of facts necessary to estab- 
ish his right to the relief demanded, 
d in the absence of allegation that 
collateral agreement was in writing, 
for purpose of determining demurrer 
complaint, it would be inferred that 
reement was verbal.—Johnson  v. 
elony, 1 So.2d wee 


§ 
‘N.C. Where plaintiff declares on a 
erbal promise, unenforceable under the 
tatute of frauds, and the defendant ei- 
r denies that he made the promise or 
sets up another and different contract, 
or admits the promise and invokes the 
protection of the statute by special 
plea or answer, testimony offered to 
prove the promise is incompetent. C.S. 
Pc egntine v. Gill, 11 S.B.2d 456, 


§ 468 
olo, In action to recover upon an 
leged oral promise to pay reasonable 
ralue of coal which plaintiff’s assignor 
elivered to two third-party greenhouse 
ompanies, in which defendants were 
llegedly interested, burden was upon 


uM 


\ditional and thus amounted to an 
; ssumption by defendants of direct lia- 
bility for coal thereafter furnished to 
reenhouse companies. ’35 C.S.A. ¢, 71, 
§ 12, subd. 2.—Clayton Coal Co. v. 
pine. 113° P.2d 672. 

Ga. If, in a suit on an agreement 
YTequired by law to be in writing, it 
does not appear whether the agree- 
ment was in writing, the presumption 
is that it was in writing, but no such 
yresumption arises as to a mere admis- 
on by one of the parties that he had 
de the agreement, and, in order for 
plaintiff to rely on such admission 
satisfying the statute of frauds, it 
incumbent on him to allege that 
uch admission was in writing. Code 
933, §$ 20-401, 20-402.—West v. Van- 
diviere, 14 S.H.2d 711. 


Pipi? = § 469 
N.Y.Sur. The statute declaring void 
any promise unless it or some note or 
memorandum thereof be in writing, and 
be subscribed by a decedent, does not 
bar parol evidence that such promise 
complied with the statutory require- 
ments. Personal Property Law, § 31.— 
In re Bernard’s Estate, 26 N.Y.S.2d 767, 
176 Mise. 132. 
‘a The execution, existence, contents, 
and subsequent destruction or loss of 
ea missing instruments, required by perti- 
- nent statutes of frauds to be in writing 
and subscribed, may be proved by 
arol evidence under the secondary or 
best evidence rule. Personal Property 
Law, § 31; Real Property Law, § 242. 
- —In' re Bernard’s Estate, 26 N.Y.S.2d 
767, 176 Misc. 132. 
In proceedings for the judicial set- 
tlement of deceased’s estate, testimony 
of witness, that lost guarantees of 
bonds secured by mortgages on realty 


. J. Zentner 
The rule that if the party relying on 


aes y sg ate: 
> e wt a ey 
were that deceased guarante 
ment of the bonds, was properly r 
ceived by referee as proof of 
writings and of their loss. Personal 
Property Law, § 31; Real Property 
Law, § 242.—In re Bernard’s Estate, 26 
N.Y.S.2d 767, enn 132. 


4 

Ind.App. Where a_ signed receipt 
and an unsigned memorandum of a 
contract for sale of lands are relied on 
to satisfy the statute of frauds, the 
connection between the two instruments 
must appear by internal evidence de- 
rived from the signed instruments, if 
they are not physically attached, and 
connection cannot be shown by parol 
evidence concerning the intentions or 
actions of the parties, and the signed 
instrument must so clearly and def- 
initely relate to the unsigned one that 
by force of the reference the unsigned 
one becomes a part of the signed in- 
strument. Burns’ Ann.St. § 383-101, 
cuba. 4.—Block vy. Sherman, 34 N.H.2d 

Where signed receipt and unsigned 
memorandum, relied on as contract for 
sale of land, were not alleged to have 
been physically attached by vendor, 
and there was no reference in receipt 
to the memorandum, they could not 
be considered together to make an en- 
forceable contract within the statute of 
frauds, though the two instruments 
were made by alleged vendor in her 
own handwriting were both delivered 
to purchaser by vendor on the same 
date, and though both recited the same 
purchase price and the making of a 
down payment, since it would still be 
necessary to resort to parol testimony 
to show the connection between the 
two instruments. Burns’ Ann.St. § 38- 
101, subd. 4.—Block v. Sherman, 34 N. 
H.2d 951. 

Tenn. Where several papers are re- 
lied on for written evidence of a con- 
tract in order to satisfy the statute of 
frauds, they must afford intrinsie proof 
that they relate to the same contract 
of sale, and parol evidence is inadmis- 
sible to connect them or to show that 
they relate to the same _ transaction. 
Code 1932, § 7831.—Schultz v. Ander- 
son, 151 S.W.2d AR 177 Tenn. 533. 


§ 

Colo. Evidence established as matter 
of law that defendants’ alleged oral 
promise to pay reasonable value of coal 
which plaintiff’s assignor delivered to 
two third-party greenhouse companies 
was a “collateral undertaking’, and 
not an “original undertaking’, and 
hence was within statute of frauds. ’35 
C.S.A. e. 71, § 12, subd. 2.—Clayton 
Coal Co... v.. King, 113 P.2d.672. 

Fla. Evidence held to establish ac- 
ceptance of bus franchise by corpora- 
tion which bought the franchise by 
oral contract, with knowledge that 
franchise was not exclusive, precluding 
defense of statute of frauds in action 
for purchase price. Comp.Gen.Laws 
1927, § 5780.—Paul vy. Florida Cities 
Bus Co., 200 So. 363. 

Ga. A parol adoption contract to be 
enforceable must not only be definite 
and specific and established by clear, 
strong and satisfactory proof, but per- 
formance relied upon as an exception 
under statute of frauds must be shown 
to have been done in pursuance of and 
in accordance with terms of contract. 
Code 1933, § 20-401, subd, 3.—Taylor 
v. Boles, 13 8.H.2d. 352, 191 Ga. 591. 
«IlLApp. In suit by purchaser of cer- 
tificate of purchase at foreclosure gale 
to recover from mortgagee after the 
foreclosure sale and the certificate were 
declared void and mortgagor allowed to 
redeem, evidence sustained finding that 
certificate was obtained by “fraud” of 
which mortgagee had knowledge and 
that mortgagee was guilty of fraud and 
deceit in inducing the purchase of the 
spurious certinucate, and under such cir- 
cumstances the statute of frauds was no 
defense, and mortgagee would be re- 
quired to account to purchaser for his 
loss.—Downing v. Finn, 31 N.E.2d 320. 
308 Ill.App. 366. 

Minn. Evidence supported determi- 
nation that defendant’s agreement to 
pay for dental services rendered by 
plaintiff to defendant’s sister was an 


ees 
the lost 


Nev. In action by trucker against 
farm produce company for breach of 
alleged oral contract whereby trucker 
was to haul 600 tons of grapes for 
company, evidence sustained finding 
that alleged oral contract was not to 
be performed within one year from the 
making thereof and was, therefore, void 
under the statute of frauds. Comp. 
Laws, § 1533.—Stanley v. A. Levy & J. 
Zentner Co., 112 P.2d 1047, 60 Nev. 

Okl. Evidence held to authorize find- 
ing that promise to pay for goods sold 
to another was an original promise and 
hence need not be in writing, notwith- 
standing that buyer was liable or that 
creditor attempted to collect from buy- 
er. 15 Okl.St.Ann. §§ 321, 325.—Reed 
v. Richards & Conover Hardware Co., 
110 P.2d 603. 

Pa.Com.Pl. In order to take a parol 
contract for the sale of lands out of 
the operation of the Statute of Frauds, 
its terms must be shown by full, com- 
plete, satisfactory and  indubitable 
proof. It must show that possession 
was taken in pursuance of the contract 
and that performance or part perform- 
ance by the vendee could not be com- 
pensated in damages.—Sabotich vy. Za- 
miska, 21 Wash. 111. 

R.I. Conflicting evidence sustained 
finding that order of defendant for pur- 
chase of stock by plaintiff gave rise to 
“broker and customer relation” as re- 
spects defense under statute of frauds 
notwithstanding that memoranda of 
purchases bore stenciled statement that 
plaintiff acted as principal and not as 
agent. Gen.Laws 1938, c. 459, § 4,— 
Dimond v. Marwell, 19 A.2d 763. 

Wis. In action to quiet title to lands 
devised to one defendant by will of 
plaintiff’s father, evidence held insuffi- © 
cient to establish parol gift of land by 
testator to plaintiff or to show that 
plaintiff went into possession thereof 
in reliance solely and exclusively on 
such gift or made such improvements 
thereon as amounted to part perform- 
ance ‘of parol contract to convey realty 
so as to take it out of statute of frauds. 
—Schmitz v. Schulenburg, 296 N.W- 
103, 2386 Wis. 606. 


486 

Iowa. To take a case out of the 
statute of frauds, on ground of a part 
performance of an oral contract or 
gift, it is necessary to establish the 
gift or contract by clear, unequivocal 
and definite testimony and to estab- 
lish clearly and definitely the acts 
claimed to be done thereunder and 
that such acts were referable exclu- 
sively to the contract or gift.—Moore 
v. Olson, 294 N.W. 305. 

In suit to quiet title to realty which 
plaintiff claimed her son orally agreeé& 
to convey to her, plaintiff failed to es- 


tablish contract by clear, unequivocal . 


and definite testimony and hence was 
not entitled to have title to the realty 
ates in her.—Moore y. Olson, 294 N. 


§ 490 

Colo. Where language used, togeth- 
er with surrounding facts, makes it 
doubtful whether parties intended by 
oral promise to create an original or & 
collateral obligation, intention should 
be determined by jury, but, as con- 
struction of an agreement is a ‘‘ques- 
tion of law”, where court can ascertain 
terms of alleged promise from the evi- 
dence, especially if there is no conflict 
therein, it is proper for it to decide as. 
matter of law whether alleged promise- 
ig original or collateral.—Clayton Coal 
Costovi King! Misi Pia 679) 

N.Y.App.Div. Where evidence was 
conflicting concerning whether buyer 
made any agreement to purchase and 
there was no effective transfer in writ- 
ing of title to either automobile, a 
“question of fact” arose as to whether 
there was an “acceptance” of the goods 
within statute of frauds by words or 
conduct on part of alleged buyer. 
Personal Property Law, § 85.—Mott v. 
Moldenhauer, 27 N.Y.S.2d 563, 261. 
App.Div. 724, 


2457 


Okl. Whether transaction is a sale 
to promissor or parol guaranty by 
promissor of payment by another, 
which would have to be in writing, is 
to be construed in light of acts of the 
parties and surrounding circumstances, 
and is a “question of fact’. 15 Okl. 
St.Ann. §§ 321, 325.—Reed vy. Richards 
& Conover ae ae’ Co., 110 P.2d 603. 

491 

N.J. In action on agreement where- 
by widow agreed to pay deceased hus- 
band’s creditor balance due: for mer- 
chandise sold husband, whether 
agreement was original or collateral 
was factual question and required sub- 
mission to jury.—Romano vy. Brown, 15 
ALA dy 818,126 (NS 293. 


§ 496 

Wash. Findings of fact that plain- 
tiff by giving his own note raised 
money which was paid to or expended 
for benefit of defendant on defendant’s 
promise to repay, and that money had 
not been repaid, though demanded, 
sustained conclusion of law that plain- 
tiff was entitled to judgment for 
amount paid to and expended for de- 
fendant with interest, and that action 
was not one upon plaintiff’s note 
barred by statute of frauds.—Apostle 
v. Lillions, 111 P.2d 789. 


FRAUDULENT CONVEYANCES 


§ 5 
D.C.La. The provisions of the Lou- 
isiana Revised Civil Code dealing with 
the subject “What Contracts Shall Be 
Avoided, By Persons Not Parties To 
Them” have no reference to simulated 
or pretended contracts. Rey.Civ.Code 
La. arts. 1968-1994.—Caster v. Miller, 
39 F.Supp. 120. 
N.J.Ch. Uniform Fraudulent Con- 
veyance Act, so far as it purports to 
authorize action to set aside a fraudu- 
lent conveyance without the existence 
of a lien, is unconstitutional. N.J.S.A. 
25:2-7 et seq.—Nield v. Norris, 21 A.2d 
153, 130 N.J.Eq. 53. 


§ 7 

Cal.App. The purpose of code sec- 
tions providing that transfer of prop- 
erty with intent to delay or defraud 
any creditor is void against all credi- 
tors of debtor and that transfer of 
property, made voluntarily or without 
valuable consideration, by party while 
insolvent or in contemplation of insol- 
vency, is fraudulent and void as to 
existing creditors is to prevent debtors 
from placing property, which should 
be available for satisfaction of credi- 
tors’ demands, beyond their reach or, 
in other words, to compel person en- 
gaging in business to take hazards 
and risks thereof. Civ.Code, §§ 3439, 
os pre yies waaahes y. Mason, 111 P.2d 
o04. 

Ill.App. The Bulk Sales Act is in 
derogation of the common law and is a 
“penal statute’, which must be strictly 
construed. Smith-Hurd Stats. c. 121%, 
§ 78.—Zenith Radio Distributing Cor- 
poration y. Mateer, 35 N.H.2d 815, 311 
Tll.App. 263. 

Minn. Statutes invalidating fraudu- 
lent conveyances are designed to pre- 
vent debtors from putting property, 
which is available for the payment of 
their debts, beyond the reach of their 
creditors. Mason’s Minn.St.1927, § 
8477(b).—Kummet v. Thielen, 298 N. 
W. 245. 

N.J. The Uniform Fraudulent Con- 
veyance Act, so far as it purports to 
authorize action to set aside a fraudu- 
lent; conveyance without the existence 
of a lien, is unconstitutional. N.J.S.A. 
25:2-7 et seg—F. W. Horstmann Co. 
Tepe tease, 15 A.2d 623, 128 N.J.Eq. 
1 


N.Y.App.Div. The Bulk Sales Act 
should be liberally construed so as to 
afford a remedy to creditors. Personal 
Property Law, § 44.—Himmelstein_v. 
Bach, 24 N.Y.S.2d 696, 261 App.Div. 
57. 


§ 12 
D.C.Cal. The essence of a “fraudu- 
lent conveyance” is the diminution of 
the debtor’s estate to the detriment of 
the ereditor’s right of realization,— 
Lynch y. La Fonte, 37 F.Supp. 499. 
Iowa. Whether a transaction 


FRAUDULENT CONVEYANCES a 


amounts to a fraudulent conveyance is 
dependent upon the facts of each case.— 
Hatheway v. Hanson, 297 N.W. 824, 
230 Iowa 886. 

La.App. A “simulation” is a feigned, 
pretended act, one which assumes the 
appearance without the reality and, 
being entirely without effect, it is held 
not to have existed, and, for that rea- 
son, it may be disregarded or attacked 
coljaterally by any interested person.— 
Freeman vy. Woods, 1 So.2d 134. 

N.J.Ch. Equity will pierce through 
fiction to reality and will determine in 
whom true ownership of assets lies 
and disregard legal title in its adjudi- 
eation, when that is necessary to set 
aside a fraudulent conveyance.—Gold- 
berg v. Yeskel, 20 A.2d 656, 129 N.J. 
Eq. 404, affirmed 19 A.2d 788, 129 N.J. 
Eq. 410. 

Tex.Civ.App. In construing the stat- 
ute dealing with a conveyance to de- 
fraud and the statute dealing with a 
voluntary conveyance, all conveyances 
which have been made for the purpose 
of hindering, delaying, and defrauding 
creditors are void as to creditors, and 
the creditors may, at their option, avail 
themselves of such invalidity as _ be- 
tween themselves and a fraudulent ven- 
dee, by either bringing an action to set 
aside the conveyance under the stat- 
utes or having the property alleged to 
have been fraudulently conveyed, sold 
under execution and by acquiring such 
title as will enable them to maintain 
successfully an action of trespass to 
try title against those claiming under 
the alleged fraudulent conveyance, until 
the action has become barred by ad- 
verse possession under the three, five 
or ten years’ statutes of limitation. 
Vernon’s Ann.Civ.St. arts. 3996, 3997, 
5507, 5509, 5510.—American Employ- 
ers Ins. Co. y. Davis, 153 S.W.2d 501. 


§ 18 

Minn, If property transferred is not 
subject to claims of creditors of the 
transferor, the rules as to fraudulent 
conveyances do not apply. Mason’s 
Minn.St.1927, § 8477(b).—Kummet vy. 
Thielen, 298 N.W. 245. 

Minn. A transfer of property to the 
true owner by one who has the bare 
legal title is not, as_to transferor’s 
creditors, a “fraudulent conveyance’. 
Mason’s Minn.St.1927, § 8477(b).—Kum- 
met v. Thielen, 298 N.W. 245. 

A transfer of legal title to the bene- 
ficial owner is not a ‘fraudulent con- 
veyance”’ as to the transferor’s credi- 
tors. Mason’s Minn.St:1927, § 8477(b). 
—Kummet v. Thielen, 298 N.W. 245. 


§ 22 

Minn. In absence of estoppel, the 
law prefers the true owner of proper- 
ty which has allegedly been transferred 
in fraud of creditors, to the creditors 
of the transferor. Mason’s Minn.St. 
1927, § 8477(b)—Kummet vy. Thielen, 
298 N.W. 245. 


§ 36 

Ohio App. Where plaintiff, who had 
been defendant’s wife prior to divorce 
and who had been named as beneficiary 
in defendant’s life policy, was a judg- 
ment creditor of defendant, any at- 
tempt by defendant to place cash 
surrender yalue of policy beyond plain- 
tiffs reach by naming another bene- 
ficiary, without paying defendant’s debt 
to plaintiff and leaving defendant with- 
out sufficient assets to pay judgment, 
would have been fraudulent as to plain- 
tiff, even though new beneficiary were 
one in favor of whom policy would 
otherwise be exempt from defendant’s 
debts. Gen.Code. § 9394.—Hoffman y. 
Weiland, 29 N.H.2d 3838, 64 Ohio App. 
467. 


§ 48 

Il. Equity of redemption was not 
subject to deficiency judgment irre- 
spective of whether title to equity of 
redemption was in mortgagor or gran- 
tee to whom conveyance was made on 
day preceding master’s sale, and the 
fact that conveyance was without con- 
sideration and was made to a near 
relative of mortgagor did not impute 
“fraud” to the transaction unless evi- 
dence showed that conveyance was part 
of a general scheme to have redemption 
made by grantee in her name for bene- 


§ 74 


fit of mortgagor.—Gaskin v. Smith, 30 
N.H.2d 624, 875 Ill, 59. 
57 
Ga. Deed may be set aside where it 
was made with design and intention 
to hinder, delay, or defraud creditors, 
and such an intention may be found 
to have existed even though grantor 
was and is not insolvent. Code 1933, 
§ 28-201, subd. 2.—Keeter v. Bank of 
Ellijay, 9 S.H.2d 761, 190 Ga. 525. 


§ 62 

Ark. Where Bulk Sales Law was not 
complied with in purchase of stock of 
merchandise and fixtures in bulk, the 
buyer could not defeat right of seller’s 
creditors to have property sold applied 
to payment of seller’s indebtedness on 
ground that seller was head of a fam- 
ily entitled to $500 exemption and that 
value of property sold together with 
all other personal property owned by 
seller did not exceed $500, especially 
in absence of showing of value of seli- 
er’s. property. Pope’s Dig. §§ 6067, 
7188 et seq.—Griffin v. Puryear-Meyer 
Grocery Co., 151 S.W.2d 656. 

Tex.Civ.App. A voluntary  convey- 
ance of exempt property by debtor is 
good as to all creditors without specific 
liens thereon. Vernon’s Ann.Civ.St. art. 
3997.—Collier v. Perry, 149 S.W.2d 292. 
Error dismissed, judgment correct. 

66 


Cal.App. A conveyance of homestead 
property by husband and wife to their 
children with reservation of life estate 
in grantors during life of wife, even if 
deed had been executed prior to ob- 
taining of judgment against husband, 
would not have been: in fraud of cred- 
itors, and only right of such judgment 
creditor was to reach excess over 
amount of the $5,000 exemption by ap- 
propriate procedure. Civ.Code, §§ 1245, 
1253, 1254.—Arighi v. Rule & Sons, 
107 P.2d 970, 41 Cal.App.2d 852. 

Cal.App. Conveyances of property 
made to hinder and delay creditors are 
permissible if the property conveyed 
is homestead. Civ.Code, §§ 1240, 1241. 
—Parker v. Riddell, 108 P.2d 88, 41 
Cal.App.2d 908. 

Mich. An owner could convey her 
homestead exemption, regardless of 
how many creditors she had.—Drake y. 
ees 293 N.W. 729, 294 “Mich. 


Mo. A conveyance of a homestead, 
even without consideration, is not a 
fraud on existing creditors.—Blattel yv. 
Stallings, 142 S.W.2d 9. 


Parties in possession of real prop- 


erty conveyed to them without consid- 
eration were entitled to the homestead 
rights existing in the property as held 
by their grantors, as against creditors 
of grantors seeking to set aside con- 
veyance as fraudulent.—Blattel yv. Stal- 
lings, 142 S.W.2d 9 

Okl. A homestead may be sold and 
conveyed by its owner and purchaser 
will take title free of all judgment liens 
or debts except those enumerated in 
constitution, and creditors cannot com- 
plain whatever the consideration of 
such conveyance or motive for making 
conveyance may have been, 31 Oki.St. 
Ann. § 1; 58 Okl.St.Ann. § 311; Okl. 
St.Ann.Const. art. 12, §§ 1, 2.—Okla- 
homa State Bank v. Van Hassel, 114 
PQ Oi, 

Where land was a homestead when 
defendant’s mother acquired title 
thereto from her husband before hus- 
band’s death, and the mother, after 
executing a note to plaintiff, conveyed 
land to defendant, plaintiff could not 
have deed to defendant set aside, re- 
gardless of consideration for deed or 
the mother’s motive for making con- 
veyance. 31 OkI.St.Ann. § 1; 58 Ok. 
St.Ann. § 811; OklSt.Ann.Const. art. 
12, §§ 1, 2—Oklahoma State Bank v. 
Van Hassel, 114 P.2d 912. 


§ 67 

Cal.App. Creditors have no greater 
rights against homestead property be- 
cause such property was transferred 
to wife before the placing of homestead 
on the property. Civ.Code, §§ 1240, 
1241.—Parker vy. Riddell, 108 P.2d 88, 
41 Cal.App.2d 908. 


§ 74 
La. As respects fraudulent convey- 


ances, a “transfer” in,law is an act 
of the parties or of the law by_ which 
the title to property is conveyed from 
one living person to another.—Jones v. 
Thibodaux, 199 So. 638, 196 La. 533. 
Pa.Super. Although “tenancy by en- 
tireties” is venerable institution of the 
common law, it loses all of the attri- 
butes of a sanctuary against claims of 
ereditors when created for the purpose 
during insolvency.—Simon v. Sorren- 
Beumo. 20) A.2d 805: 
- -Pa.Com.Pl. Under the Uniform Fraud- 
- -ulent Conveyance Act, the word ‘con- 
-—s- veyanee” includes every payment of 
- money, assignment, release, transfer, 
lease, mortgage on property, of tangi- 
ble or intangible property and also the 
} creation of any lien or encumbrance. A 
person who is insolvent or bankrupt or 
in a financially distressed condition 
cannot execute or deliver a note to an- 
-' other person, and if the person receiy- 
ing the note enters judgment on it, it 
will be stricken from the records.— 
_ Kramer y. Kramer, 23 Erie 195. 
‘ae § 75 
Cal. The assignment by a legatee of 
his legacy under a will during probate 
js a “fraudulent conveyance’’, ineffective 
as against the prior lien of a creditor. 
— Civ.Code, §§ 3439-3440.5; Probate Code, 
 § 300.—In re Kalt’s Estate, 108 P.2d 
401, 16 Cal.2d 807, prior opinion 102 
oe 20 e399. 


P § 76 

Oki. Where owner of personalty who 
was indebted to several persons execut- 
ed, without fraud, a bill of sale there- 
for to another,.and at the same time 
directed the purchaser to execute a 
: chattel mortgage thereon to a creditor 
of the owner of the personalty for the 
purpose of securing the creditor for 
funds already advanced to the owner of 
the personalty, and no consideration 
-_- passed from the purchaser to the owner 
nor from the mortgagee to the pur- 
chaser, the purchaser was an “agent” or 
“intermediary” of the owner for the 
purpose of executing the mortgage, and 
the mortgage was valid as against oth- 
er ereditors of the owner of the per- 

- sonalty whose claims had accrued prior 
to the date of execution of the mort- 
gage. 24 OklSt.Ann. §§ 6, 11.—First 
Nat. Bank of Alex v. Southland Pro- 
duction Cox 112) -P.2d1087. 
ey § 86 
Ill.App. Since the act of death is 
a not a fraud on anyone, the creation of 
insurance proceeds by death does not 
violate statute of frauds and perjuries, 
which applies to physically existing 
properties, money or credits, which 
may become the matter of debts and 
- eredits and may be handled in_the 
un channels of commerce at large.—Vieth 
vy. Chicago Title & Trust Co., 30 N.E.2d 
126, 307 Ill.App. 99. : 

A receiver of corporation had no 
lawful claim, either at common law or 
under statute exempting proceeds of 
policy on husband’s life, to proceeds of 
policy on life of corporation’s president 
payable to trustee for benefit of presi- 
dent’s daughters, though premiums 
were paid with corporation’s checks, 
where president’s estate was not shown 
to be insolvent and checks were charged 
to president’s personal account on 
which a balance was due to president. 
_ Ill.Rev.St.1935, ¢. 73, § 231.—Vieth v. 
Chicago Title & Trust Co., 30 N.H.2d 
126, 307 Ill.App. 99. 

N.J.Ch. Premiums paid by an insol- 
vent debtor for insurance on his life 
are “voluntary gifts’? and in fraud of 
- ereditors within meaning of statute, 
and hence may be recovered if paid 
within six years prior to commence- 
ment of a creditor’s suit brought to 
establish the amount paid for such pre- 
miums. N.J.S.A. 17:34-28.—Greenberg 
: pean, 15 A.2d 6338, 128 N.J.Eq. 


§ 87 

La.App. Where defendant agreed to 
purchase mortgaged property from 
plaintiff and to pay plaintiff’s existing 
indebtedness to a building and loan as- 
sociation plus an additional $1,000 for 
plaintiff’s equity and defendant gave 

a note for $1,000, secured by mortgage, 

< the contract was not void as a con- 


tract reprobated by law, and f 


association was prevailed upon by 


plaintiff to foreclose its mortgage so 
as to free property from the operation 
of an inferior judicial mortgage did 
not affect genuineness of contract.— 
McGinty v. Wilkerson, 3 So.2d 456. 
Pa. A plaintiff and defendant may 
agree that plaintiff may collect any 
sum he sees fit on a judgment, but that 
is only as between themselves, and 


they cannot be permitted to commit a 


fraud on junior or subsequent judg- 
ment creditors of the defendant. 12 P. 
S. § 911.—Donaldson, to Use of Bielski 
vy. Bielski, 17 A.2d 616, 340 Pa. 528. 

Pa.Super. A plaintiff and defendant 
may agree that plaintiff may collect 
any sum he sees fit on a judgment, 
but that is only as between themselves, 
and they cannot be permitted to com- 
mit a fraud on junior or subsequent 
judgment creditors of the defendant. 
12 P.S. § 911.—Donaldson, to Use of 
Bielski v. Bielski, 14 A.2d 859, 141 Pa. 
Super. 320. 


838 
N.J.Ch, Neither judgments nor cor- 
porate entity can prevent equity from 
setting aside a fraudulent conveyance, 
perpetrated by means of legal form.— 
Goldberg v. Yeskel, 20 A.2d 656, 129 N. 
J.Eq. 404, affirmed 19 A.2d 788, 129 

N.J.Hq. 410. Ba 


§ 

Pa. Where junior creditor’s investi- 
gation at time he purchased judgment 
against mortgagor showed that only 
$1,750.72 was owing on mortgage, and 
thereafter mortgagor’s son paid such 
amount to holders of mortgage and had 
it assigned to him, and mortgagor did 
not confess judgment on bond accom- 
panying mortgage for the unpaid bal- 
ance but for $4,436.65, attempt to col- 
lect such sum was fraudulent and col- 
lusive as to junior creditor, and other 
bona fide creditors of the mortgagor, 
and junior creditor had remedy under 
statute providing that a creditor may 
attack judgment confessed by debtor. 
WA ADS 911.—Donaldson, to Use of 
Bielski v. Bielski, 17 A.2d 616, 340 Pa. 

If public record showing that there 
was only $1,750.72 due on mortgage 
was incorrect, mortgagor’s son who 
finally paid $1,750.72 to holders of 
mortgage and received an assignment 
thereof, and obtained a confession of 
judgment on bond accompanying mort- 
gage for $4,436.65, it was his duty to 
have the record corrected, and he could 
not be permitted to profit by his own 
neglect, and to cause loss and injury to 
one who, relying on the record, pur- 
chased judgment against mortgagor, or 
to other subsequent creditors of mort- 
gagor who relied on the record. 12 P. 
S. § 911.—Donaldson, to Use of Bielski 
v. Bielski, 17 A.2d 616, 340 Pa. 528. 

Pa.Super. Where junior creditor’s 
investigation at time he purchased 
judgment against mortgagor showed 
that only $1,750.72 was owing on mort- 
gage, and thereafter mortgagor’s son 
paid such amount to holders of mort- 
gage and had it assigned to him, and 
mortgagor did not confess judgment 
on bond accompanying mortgage for 
the unpaid balance but for $4,436.65, 
attempt to collect such sum was fraud- 
ulent and collusive as to junior credi- 
tor, and other bona’ fide creditors of 
the mortgagor, and junior creditor had 
remedy under statute providing that a 
ereditor may attack judgment confessed 
by debtor. 12 P.S. § 911.—Donaldson, 
to Use of Bielski, v. Bielski, 14 A.2d 
859, 141 Pa.Super. 320. 

If publie record showing that there 
was only $1,750.72 due on mortgage 
was incorrect, mortgagor’s. son who 
finally paid $1,750.72 to holders of 
mortgage and received an assignment 
thereof, and obtained a confession of 
judgment on bond accompanying mort- 
gage for $4,436.65, it was his duty to 
have the record corrected, and he could 
not be permitted to profit by his own 
neglect, and to cause loss and injur 
to one who, relying on the record, 
purchased judgment against mortgag- 
or, or to other subsequent creditors 
of mortgagor who relied on the record. 
12 P.S. § 911.—Donaldson, to Use of 


J.Hq. 410. 
S.O. Where is was shown prima facie 


‘on motion for appointment of receiv- 


er that husband and wife organized a 
wholesale grocery corporation, a real 
estate corporation and a chain store 
corporation and husband actively man- 
aged the affairs of the corporations and 
wife acquiesced in the methods adopt- 
ed by the husband and received benefits 
resulting therefrom, and that corporate 
fictions were used for the purpose of 
enriching the husband and wife at the 
expense of creditors, corporate veils 
would be pierced and a receiver was 
appointed so that the assets of the 
corporations and the individuals could 
be taken into custody by court for pro- 
tection of creditors.—Parker Peanut 
Co. v. M. H. Felder & Co., 18 S.H.2d 
143, 196 S.C. 271. 
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Cal. A renunciation by a legatee aft- 
er the testator’s death is in effect a 
“transfer” by him of title acquired, 
and hence renunciations admittedly 
made to defeat judgments were ‘‘fraud- 
ulent conveyances”, since under statute 
title to property passing by will vests 
in legatee at date of testator’s death 
subject to possession and control of 
personal representative during adminis- 
tration and probate. Civ.Code, §§ 3439- 
3440.5; Probate Code, § 300—In re 
Kalt’s Estate, 108 P.2d 401, 16 Cal.2a 
807, prior opinion 102 P.2d 399. 

Pa.Orph. While a _ solvent legatee 
may freely renounce and refuse a gift 
or legacy, an insolvent legateee may 
not do so since the renunciation would 
constitute a fraudulent conveyance, void 
as to creditors under section 4 of the 
Uniform Fraudulent Conveyance Act of 
May 216. 1921 Pi 1045.) Non ov onoo 
ae tere tA re Neeld’s Hstate, 38 D. 


§ 110 

La.App. A “simulation” is a feigned, 
pretended act, one which assumes the 
appearance without the reality, and be- 
ing entirely without effect, it is held 
not to have existed, and, for that rea- 
son, it may be disregarded or attacked 
collaterally by any interested person.— 
Freeman v. Woods, 1 So.2d 134. 
_N.J.Ch. A party recovering foreign 
judgment, not established as judgment 
in New Jersey, cannot maintain suit 
therein to set aside judgment debtor’s 
transfer of stocks and securities as 
defrauding judgment creditor, whose 
claim was not established according to 
law within statute authorizing such 
relief. N.J.S.A, 25:2-15.—State of Ohio 
ex rel. v. Clarke, 19 A.2d 893, 129 N.J. 
Eq. 344. 

N.D. A fraudulent conveyance is void 
only as to creditors and as to all others 
it is valid, and a creditor may affirm 
such a conveyance and may attack it 
only when he can show that he has 
been injured by the _ grantor’s act. 
Comp.Laws 1913, § 7220.—Rollie y. 
Bethke, 299 N.W. 303. 

Va. A suit to set aside a deed of 
conveyance as being in fraud of ecredi- 
tors could not be maintained by judg- 
ment creditor whose judgment against 
grantors was void for want of due proc- 
ess.—Moore v. Smith, 15 S.H.2d 48, 
TTA aoe 


§ 111 
Tex.Civ.App. For holder of tort 
claim to assail voluntary conveyance 
of land by alleged offender, such claim 
must be shown to have been in exist- 
ence before conveyance. Vernon’s Ann. 
Civ.St. arts. 3996, 3997.—Collier v. Per- 
ry, 149 S.W.2d 292, error dismissed, 
judgment correct. 
§ 112 
Tenn.App. A surety on note executed 
by husband on January 1, 1931, was an 
“existing creditor’ who could sue to 
set aside as fraudulent husband’s con- 
veyance of land to wife on May 20, 
1931, notwithstanding that payee of 


ne 


“not due. 


iC t ther on 
poland that denety™ 
ent and take judg- 


nt over against husband until Jan- 
Va Oe 195 2a Ode MELO Seis Se tial, 
fai cDonald y. Baldwin, 148 S.W. 


§ 116. 

Mo.App. Generally, a mere general 
creditor without a lien has no such 
right or interest in his debtor’s prop- 
erty as will enable creditor to maintain 
an action at law, either ex delicto or 
ex contractu, against a third person 
converting the debtor’s property with 
the intention of aiding and assisting 
debtor to defraud creditors.—Dano v. 
Sharpe, 152 S.W.2d 693. 

N.Y.App.Div. The term “creditor” 
within Bulk Sales Act includes all per- 


- sons who were creditors of seller at 


time of sale, although their claims had 
not been reduced to judgment or were 
Personal Property Law, § 44. 
—Himmelstein v. Bach, 24 N.Y.S.2d 
696, 261 App.Div. 57. 


§ 117 

C.C.A.Colo. Under Colorado law, a 
conveyance intended to defraud credi- 
tors is voidable not only as to exist- 
ing creditors, but also as to future 
ereditors. ’35 C.S.A. ec. 71, §§ 14, 15, 17. 
—Fish v. Hast, 114 F.2d 177. 

Kan, Ordinarily a voluntary convey- 
ance of real estate is voidable only as 
to prior or existing creditors.—Sawyer 
v. Goyette, 109 P.2d 157, 153 Kan. 243. 

Ky. An unrecorded deed is not good 
as against a purchaser for value with- 
out notice or against subsequent credi- 
tors, or antecedent creditors who before 
recording of the deed have _ secured 
some equity in the property. Ky.St. § 
496—Noble v. Hubbard, 149 S.W.2d 
775, 286 Ky. 100. 

N.D. A conveyance made with intent 
to hinder or delay creditors is not 
void as to a subsequent creditor who at 
the time he extended credit had actual 
knowledge of the conveyance and of the 
circumstances under which it was made. 
—Rollie vy. Bethke, 299 N.W. 308. 

Ohio. Where, at time grantor gra- 
tuitously conveyed interest in realty 
to his sister, he had reason to believe 
that person he had fatally injured 
through operation of automobile would 
not recover, and that death action 
would be instituted, and conveyance 
rendered grantor insolvent, and grantee 
was aware of the facts, fatally injured 
person’s widow was a “subsequent 
ereditor’ of the grantor, and _ could 
maintain an action to set aside the 
eonveyance as fraudulent and satisfy 
a judgment against the grantor, which 
was obtained in a death action after 
the conveyance.—Hdwards v. Monning, 
28 N.B.2d 627, 137 Ohio St. 268, af- 
firming 27 N.B.2d 156, 63 Ohio App. 
449, 


R.I. The statute declaring void all 
conveyances made to hinder, delay, 
and defraud creditors was not intend- 
ed to aid a subsequent creditor whose 
debt was not even in contemplation 
for many years after debtor’s volun- 
tary conveyance and had no connec- 
tion therewith, but was intended to 
benefit only those who might reason- 
ably be classed, in contemplation of 
law, as existing creditors at the time 
of such a conveyance. Gen.Laws 1938, 
ec. 482, 1.—Harriss v. Orr, 14 A.2d 
674. 

Tenn.App. A_ registered deed im- 
parts the same notice to a creditor as 
jt imparts to a purchaser.—Bank of 


Hendersonville v. Dozier, 142 S.W.2d 
191. 
Tenn.App. Under Uniform Fraudu- 


lent Conveyance Act, if debtor intended 
to defraud either present or future 
creditors, the transaction is fraudulent 
as to both present and future creditors. 
Code 1932, § 7277.—McDonald v. Bald- 
win, 148 S.W.2d 385. : 
Tex.Civ.App. The statute declaring 
conveyance by debtor without valuable 
consideration void as to prior creditors, 
unless debtor then had sufficient prop- 
erty subject to execution to pay his ex- 
isting debts, applies to creditors having 
valid claims on date of conveyance, 
not to subsequent creditors. Vernon’s 


ment correct. | Oe tle. 

The damages, awarded wife for alien- 
ation of her husband’s affections by 
judgment rendered on jury’s findings 
that spouses’ separation was caused by 
judgment debtor’s wrongful acts or 
persuasion and that specified sum of 
money would compensate wife for pe- 
cuniary loss sustained because of sepa- 
ration, were those occasioned by actual 
separation only, so as to bar wife’s re- 
covery of land, conveyed by debtor 
and her husband to another before date 
of separation, on ground that deed was 
voluntary conveyance made to hinder, 
delay, and defraud grantors’ creditors, 
as wife was not grantors’ “creditor” 
on date of conveyance. Vernon’s Ann. 
Civ.St. arts. 3996, 3997.—Collier v. Per- 
ry, 149 S.W.2d 292, error dismissed, 
judgment correct. 
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§ 

Ill, Mortgagee had right to convey 
mortgaged property subject to the 
mortgage, either before or after insti- 
tution of foreclosure proceedings, for 
any consideration she might elect to 
accept, and such conveyance could not 
be fraudulent as to the mortgagees, 
since their interests were protected by 
their mortgage lien, notwithstanding 
one of mortgagees became purchaser at 
the foreclosure sale.—Gaskin v. Smith, 
380 N.W.2d 624, 375 Ill. 59. 

Ky. An unrecorded deed is not good 
as against a purchaser for value with- 
out notice or against subsequent credi- 
tors, or antecedent creditors who be- 
fore recording of the deed have secured 
some equity in the property. Ky.St. § 
496.—Noble v. Hubbard, 149 S.W.2d 
775, 286 Ky. 100. ; 

N.J.Ch. A foreign state, procuring 
issuance of writ of sequestration, un- 
der which stocks and securities in New 
Jersey were seized as property of one 
against whom such foreign state had 
recovered judgment in third state, ac- 
quired no such lien on securities as 
entitled it to have judgment debtor’s 
transfer thereof set aside as fraudulent, 
without having established judgment 
as judgment in New Jersey, since stat- 
utory provision, authorizing creditor 
whose claim is established according 
to law or is lien on property covered 
by debtor’s fraudulent conveyance to 
have such conveyance set aside, con- 
templates a lien existing at time of 
commencement of suit to set aside 
transfer, not a quasi lien arising out 
of collateral proceedings instituted on 
and after filing of bill.’ N.J.S.A. 2:29- 
88 et seq., and 2:29-89, 2:29-92, 2:29- 
95, 2:29-99, 25:2-15.—State of Ohio ex 
rel. v. Clarke, 19 A.2d 893, 129 N.J.Eq. 
344, 


§ 120 

N.Y.App.Div. The Bulk Sales Act is 
designed to facilitate commercial trans- 
actions by encouraging extension of 
eredit, and makes no distinction as to 
classes of creditors entitled to its bene- 
fits. Personal Property Law, § 44.— 
Himmelstein v. Bach, 24 N.Y.S.2d 696, 
261 App.Div. 57. pee ae 

Pa.Com.Pl. A contingent liability 
has the same status as one that is 
fixed.—Baur v. Baur, 23 Brie 114. 

Tenn.App. Under provision in Uni- 
form Fraudulent Conveyance Act defin- 
ing “creditor” as person having any 
claim, whether matured or unmatured, 
liquidated or unliquidated, absolute, 
fixed or contingent, and ‘‘debt’’ as any 
legal liability, whether matured or un- 
matured, liquidated or unliquidated, 
absolute, fixed or contingent, surety can 
bring action to set aside fraudulent 
conveyance of the principal before any 
loss incurred or payment made. Code 
1932, § 7271.—McDonald y. Baldwin, 
148 S.W.2d 385. 


8 122 

N.Y.App.Div. ‘I'he holder of debtor’s 
promissory note not due at time of 
debtor’s sale of stock of goods and ma- 
chinery was a “creditor” within Bulk 
Sales Act, and was entitled to notice of 
sale thereunder. Personal Property 
Law, § 44.—Himmelstein vy. Bach, 24 N. 
Y.S.2d 696, 261 App.Div. 57. 

The term ‘creditor’ within Bulk 


MW SFA A 


Ea nt : pe - 
"Sales Act includes all persons 
creditors of seller at time — sale, 
though their claims had not been re- 
duced to judgment or were not dt 
Personal Property Law, § 44,—Hii 
melstein y. Bach, 24 N.Y.S.2d 696, 2 
App.Div. 57. St ae 
§ 123 4 


Tex.Civ.App. One having cause 
action for unliquidated demand, such | 
tort, is a “creditor” within statute d 
claring conveyance without valuabl 
consideration by debtor, not possesse¢ 
of sufficient property subject to exe 
cution to pay his existing debts, void a 
to prior creditors. Vernon’s Ann.Civ. 
St. art. 3997.—Collier v. Perry, 149 8S. 
2d gas: error dismissed, judgment cor- 
rect. Sh: 


§ 1383 : 

Ala. The relationship of father and — 
daughter is not itself a badge — 
“fraud,” but transactions between 
ther. and daughter are _ jealously — 
watched and are subject to closer ser 
tiny than are transactions betwe 
strangers.—Ryan vy. Wohl, South & Co. 
1-So.2d 292. ie 

Fla. The transfer of assets of. 
debtor to a corporation is not concl 
sive proof of “fraud’’ but is merel 
badge of fraud to be considered 
other facts.—Knowles vy. Magic — 
Grocery, 197 So. 843. : 

Mo.App. Mere inadequacy of consid- 
eration is not a “badge of fraud” un- 
less it is grossly inadequate, but where — 
part of consideration for execution of 
conveyance is fraudulent, the wh 
transaction is tainted with fraud.—T 
may v. Graham, 151 S.W.2d 119. 
Mo.App. Where there is a conc 


’ t=} 
alone would establish fraud, and a 
court of equity will be justified in find- 
ing existence of fraud in absence of 
some explanation.—Toomay v. Graham, — 
151 S.W.2d 119. et 
Va. The relationship of parties and ~ 
insolvency of grantor in a deed do not 
of themselves constitute “badges — ; 
fraud” and relieve creditors of granto 
from burden of proving the charges «¢ 
fraud.—Iirst Nat. Bank of Bluefield 
Pressley, 10 S.B.2d 526. 
See Perras v. Brault & Dion [1940 
4 Dom.L.R. 211. 5 


§ 153 

Tenn.App. Relationship of the par- 
ties to a conveyance is not a “badge o 
fraud,” but is a fact which undoubtec 
ly gives greater weight to other ci 
cumstances, if any such appear, thar 
might otherwise attach to them.—Ba 
of Hendersonville v. Dozier, 142 S. 
2a_191. ns, 

The fact that mother’s execution 
deeds of trust to secure notes held 
by daughter was strictly a family 
transaction was not a “badge of fraud” — 
where no one other than members of 
the family was interested in or affected 
by the transaction when note secured 
by the deed of trust was executed.— | 
Bank of Hendersonville v. Dozier, 142 
S.W.2d 191. , j Weer 

-§ 155 Habs 

Tenn.App. The wiilingness of debtor 
to waive statute of limitations and exe- 
cute a new promise did not evidence a 
fraudulent design, and fact that note © 
executed by mother to daughter was 
for a borrowed indebtedness was not a 
“badge of fraud” as basis for attack 
on trust deed securing such note.— 
Bank of Hendersonville v. Dozier, 142 
S.W.2d 191. 

Tenn.App. Where circumstances un- 
der which debtor transfers property are 
suspicious, failure of parties to testify 
or to produce available explanation or 
rebutting evidence is a badge of 
“fraud’.—Union Bank v. Chaffin, 147 
S.W.2d 414. 

§ 157 


Ga. Unless property of a person, 
whether real or personal, tangible or 


. 
hed 


intangible, leviable or non-leviable, is 
jnsufficient in value to discharge all 
his debts, he can not be termed an 
“insolvent”. Code 1933, § 28-201.— 
Keeter v. Bank of Bllijay, 9 S.H.2d 
761, 190 Ga. 525. - 
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not be shown to render a_ voluntary 
conveyance between husband and wife 
void; the test of validity of such vol- 
untary conveyance, as against credi- 
tors, being whether it directly tended 
to or did impair rights of creditors.— 
Second Nat. Bank of Robinson_v. 
Jones, 33 N.H.2d 732, 309 Ill.App. 358. 
N.Y.Sup. In determining insolvency 
under fraudulent conveyance statute, 
not every asset but only such as are 
_ salable enter the equation. Debtor and 
Creditor Law, §§ 270-273.—Ballantine 
Ferretti, 28 N.Y.S.2d 668. 


against claims of other creditors.— 
re Mogridge’s DWstate, 20 A.2d 307, 
Pa. 308 


.Super. Where husband, at time 
of conveyance to wife or to them by 
ireties, is solvent, aside from prop- 
ty transferred, conveyance is valid 
ardless of consideration. 39 P.S. §§ 
4, 357..Simon v. Sorrentino, 20 A.2d 


@. Insolvency does not_ deprive 
owner of right to pasboxe of his prop- 
erty, unless sale or transfer is made 
rith intent to delay, hinder, or defraud 
is creditors, and the law does not 
then invalidate title of purchaser, if 
ale or transfer is for valuable con- 
deration, and purchaser has no notice 
of fraudulent intent of grantor.—First 
t. ees of Bluefield v. Pressley, 10 


: § 165 

App. Where guarantor of cor- 
ion’s debts transferred properties 
s wife, transfer rendered him “in- 
vent” within terms of fraudulent 
veyance statute, unless his remain- 
property was worth the amount in 
ection with which he was guaran- 
Civ.Code, §§ 3442, 3450.—Parker 
Riddell, 108 P.2d 88, 41 Cal.App.2d 


"a One is insolvent when 
present fair, salable value of his 
ets is less than the amount re- 
red to pay his probable liability, or 
existing debts as they become due. 
‘ usch v. Jacobson, 30 Del.Co. 115. 
Pa.Com.Pl. Every conveyance made 
nd every obligation incurred by a 
person who is or will be thereby ren- 
dered insolvent is fraudulent as _ to 
sreditors without regard to his actual 
intent if the conveyance is made or the 
obligation is incurred without a fair 
- consideration.—Busch v. Jacobson, 30 
see Del.Co, 115. 
_ Pa.Com.Pl. Where a parent who was 
the recipient of old age assistance and 
fter considerable payments had been 
ade to her, conveyed real estate to her 
on and daughter-in-law without a fair 
and adequate consideration and which 
- yvendered her estate insolvent, a_ court 
of equity will set aside the said con- 
_ veyance and enter a judgment in favor 
of the Commonwealth of Pennsylvania 
Department of Public Assistance for 
the amount of the claim and restraining 
the defendant grantees from conveying 
the property unless the defendants, 
within sixty days, pay to the Common- 
wealth the amount of its claim with 
-—-—sinterest—Commonwealth v. Smith, 23 
. West. 131. 
While a parent may have received 
contributions to her maintenance and 
support during her lifetime for which 
she may have desired to reimburse him 
by conveying her property to him, in 
_ view of approaching death, she can not 
 jegally thus divest herself of her as- 
ats while indebted to the Common- 
wealth or any other creditor. Equity 
in such a case will direct a reconvey- 
ance of such premises to the represen- 
tative of the decedent’s estate.—Com- 
monwealth v. Smith, 23 West. 131. 
Wis. Where wife, after assigning 
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- TiLApp. An actual insolvency need 


fund to husband’s creditor, did no 
any property, and all property that 


bered in some way, and wife was liable 
on other notes which she had signed 
with husband, wife was “insolvent” 
within terms of fraudulent conveyance 
statute. St.1939, § ( 
v. Weinberger, 295 N.W. 775, 236 Wis. 


534. 
§ 166 

C.C.A.I1l. Where husband volunta- 
rily transferred his assets to his wife 
at a time when the husband was in- 
debted in excess of his retained assets, 
proof of actual insolvency of husband 
at time of transfer was not necessary 
to authorize setting aside of transfer 
as fraudulent.—McKey y. Roetter, 114 
F.2d 1:29. 

Cal.App. Where property was con- 
veyed in payment of a debt and certain 
other valuable consideration before 
creditors of grantor had acquired any 
lien, and at that time grantor’s in- 
solvency was not indicated and grantee 
was without knowledge that grantor 
was indebted to others, the grantor 
himself could not have set the convey- 
ance aside and creditors were in no 
better position.—Fawell v. Loop Bldg. 
Co., 116 P.2d 88. 

N.Y.App.Div. Insolvency at time of 
transfer was an essential element as re- 
spects invocation of fraudulent convey- 
ance statutes by way of counterclaim in 
action for conversion, and could not be 
implied where there was forbearance 
by innocent transferee. Debtor and 
Creditor Law, § 270 et seq.—Fairfield 
Junior Corporation v. Standard Plati- 
num Co., 23 N.Y.S.2d 231. 

§ 170 

C.C.A.Colo. A conveyance ig illegal 
not only if made with an intent to de- 
fraud the creditors of the grantor, but 
also if made with an intent to hinder 
and delay them. ’35 C.S.A. e@. 71, §§ 
14, 15, 17.—¥Fish y. East, 114 F.2d 177. 

The belief of an embarrassed debtor, 
though reasonably well founded, that 
he may be able to weather a financial 
storm if suits of creditors can _ be 
staved off for a season is no justifica- 
tion for building of obstructions that 
will hold his creditors at bay. ’35 C, 
S.A. c. 71, §§ 14, 15, 17.—Fish v. Hast, 
114 F.2d 177. 

Cal.App. The code sections declaring 
transfer of property with intent to 
delay or defraud any creditor void as 
against all creditors of debtor, and 
providing that transfer of property, 
made voluntarily or without valuable 
consideration, by party while insol- 
vent or in contemplation of insolvency, 
is fraudulent and void as to existin 
creditors, should be liberally Coneinied 
with view to effecting their purpose. 
Civ.Code, §$ 3439, 3442.—Chichester y. 
Mason, 111 P.2d 362. 

Cal.App. Fraudulent intent as_ to 
creditors in making conveyance may 
be inferred from circumstances sgsur- 
rounding transactions, and parties’ re- 
lationship and interests.—Security-First 
Nat. Bank of Los Angeles vy. Bruder, 
113 P.2d 3. 

Cal.App. Where there is actual fraud 
in making a conveyance which is sub- 
sequently sought to be set aside by a 
mortgagee which has obtained a defi- 
ciency judgment against grantor on 
foreclosure of mortgage, value of the 
mortgaged property is immaterial, as is 
also question concerning whether chal- 
lenged conveyance was prior or subse- 
quent to entry of deficiency judgment 
and whether the grantor stripped him- 
self of assets. Civ.Code, § 3439.—Se- 
curity-First Nat. Bank of Los Angeles 
v. Bruder, 113 P.2d 3. 


Conn. A transfer of property which 
is made with actual intent to defraud 
existing or future creditors may be set 
aside.—Wilcox y. Johnson, 18 A.2d 372, 
127 Conn. 539. 


wu. A valuable consideration for a 
conveyance which prefers one creditor 
over other creditors of grantor and an 
absolute conveyance without retention 
of secret control in the grantor are in- 
dicia of good faith.—Albers v. Zimmer- 
man, 83 N.H.2d 452, 376 Ill. 306. 

App. ‘Creditors’ suits” fall into 


husband had any claim to was incum- 


242.02.—Neumeyer | 


> cases, t 
classes being whether thers 
consideration for the transfer un 


ac 29 
such 


consideration it is a “Fraud in Fact” 
case.—Second Nat. Bank of Rovinson y. 
Jones, 33 N.E.2d 732, 309 Ill.App. 358. 

In “Fraud in Law” cases where trans- 
fers are made without consideration and 
are deemed to be voluntary, and where 
it appears that such transfers directly 
tend to or do impair rights of credi- 
tors, the question of actual fraud or 
fraud in fact or fraudulent intent of 
parties is immaterial and plaintiff is not 
required to show a fraudulent intent 
on part of grantor, or participation in 
such fraud by grantee in order to set 
aside conveyance.—Second Nat. Bank of 
Robinson y. Jones, 33 N.E.2d 732, 309 
Ill.App. 358. 

Mich. In suit to have assignments of 

stock by a husband to his wife set 
aside as fraudulent to creditors, evi- 
dence, showing that the husband had 
made payments on his indebtedness to 
plaintiff for a year after the alleged 
fraudulent assignment, to some extent 
negatived implication of bad faith on 
the part of the husband and wife.— 
Dean v. Torrence, 299 N.W. 793, 299 
Mich. 24. 
N.H. Conveyance of real estate made 
two days after vendor was involved in 
an automobile accident in which an- 
other was injured, and accepted by 
vendees to help vendor protect himself 
against outcome of expected litigation, 
was properly set aside as being in 
fraud of creditors, though vendee paid 
what the property was fairly worth. 
Pub.Laws 1926, c. 361, §§ 7, 11.—Kel- 
ley v. Simoutis, 20 A.2d 628. 

Pa.Super. Under Uniform fFraudu- 
lent,Conveyances Act, where a convey- 
ance of an insolvent husband to his 
wife for a nominal consideration has 
effect of depriving husband’s creditor 
of an asset answerable for debt, 
question of intent is of no moment, 
since transaction is “fraudulent” on its 
face, and no other evidence is neces- 
sary to show a fraudulent intent. 39 
eh ds ag v. Sorrentino, 20 A. 


R.I. Whether a gift by a debtor is 
to be regarded as made with intent to 
defraud his creditors turns on whether 
the debtor was at the time in a_situ- 
ation to make the gift without delay- 
ing his creditors in the enforcement of 
their rights. Gen.Laws 1938, c. 482, § 
1.—Harriss v. Orr, 14 A.2d 674. 

The validity of a debtor’s convey- 
ance should be determined not by the 
debtor’s intention, even if honest, but 
by the effect on the creditor’s right 
of recovery. Gen.Laws 1938, ¢c. 482, § 
1.—Harriss v. Orr, 14 A.2d 674. 

Wis. Where) property subjected to 
mortgages constituted all of mortga- 
gor’s personal property at a time when 
his real estate was incumbered to se- 
cure particular indebtedness greatly in 
excess of its value, the mortgages on 
the personalty were void as “fraudulent 
conveyances” without regard to mort- 
gagor’s actual intent. St.1939, § 242.05. 
—In re Rasmussen’s Hstate, 298 N.W. 
172, 238 Wis. 334. 

§ 174 

Pa.Com.Pl. A person in debt cannot 
eonvey property without an adequate 
consideration for the benefit of his or 
her children, nor so dispose of such 
property as to hinder, delay or de- 
fraud his creditors.—Busch vy. Jacob- 
son, 30 Del.Co. 115. 

§ 175 

Cal.App. Where the only infirmity 
that could properly be urged in con- 
nection with execution of note and 
trust deed securing the note was 
claimed fraud on part of trustors of 
which the beneficiary had no notice, 
the fraud of the trustors did not affect 
the trust deed.—Cook v. Huntley, 112 
P.2d 889. i 

Cal.App. Where d gttagaeth was con- 
veyed in payment of a debt and certain 
other valuable consideration before 
ereditors of grantor had acquired any 


at-— 
tack; if there is no consideration it isa — 
“Praud in Law” case, and if there is a — 
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lien, and at that time grantor’s in- 
solvency was not indicated and grantee 
was without knowledge that grantor 
was indebted to others, the grantor 
himself could not have set the convey- 
, ance aside and creditors were in no 
better position.—Fawell v. Loop Bldg. 
Co., 116 P.2da 88. 


176 
Pa.Com.Pl. The grantee where con- 
sideration is grossly inadequate or 
is absent makes himself a party to 
the fraudulent intention of the gran- 
tor, though without knowledge of 
the fraud at the time the conveyance 


Eh made.—Baur vy. Baur, 23 Hrie 
114. 

§ 177 
C.C.A.Colo. An intent to defraud 


creditors must be participated in by 
both parties, grantor and grantee, or 
mortgagor and mortgagee, in order that 
the conveyance or mortgage be void. 
735 C.S.A. ec. 71 §§ 14, 15, 17.—Fish vy. 
Hast, 114 F.2d 177. 

C.C.A.Colo. Under Colorado law, a 
sale of property, though for a full con- 
sideration, may be void if made by the 
owner with intent to hinder, delay, or 
defraud his creditors, and if the ven- 
dee participated in such intent, and the 
intent may be inferred from facts and 
circumstances. ’35 C.S.A. ec. 71, §§ 14, 
15, 17.—Fish v. East, 114°  F.2d.177. 

©.C.A.11J]. Where husband volunta- 
rily transferred his assets to his wife 
without retaining sufficient property to 
meet his liabilities, proof of actual in- 
tent of wife to defraud the husband’s 
ereditors) or that the wife knowingly 
participated in fraud on the creditors, 
was not necessary to authorize the set- 
ting aside of the transfer as fraudu- 
lent.—McKey v. Roetter, 114 F.2d 129. 

Cal. Judgment creditor was not en- 
titled to have judgment satisfied out of 
property of corporation to which debtor 
transferred all its assets pending suit 
with intent to defraud creditors unless 
consideration for transfer was inade- 
quate and corporation intended or par- 
ticipated in or had knowledge of 
debtor’s fraudulent intent, notwith- 
standing that corporation had assisted 
debtor in resisting creditor’s claim.— 
Kuhlman v. Pacific States Savings & 
Loan Co., 112 .P.2d 620, 17 Cal.2d 


0. 

Cal.App. Deeds to persons knowing 
of grantors’ intent to defraud their 
judgment creditor and intending to as- 
sist grantors in such fraudulent pur- 
pose and to hold lands conveyed in 
secret trust for grantors should be set 
aside and declared void, even if there 
was consideration for execution there- 
oer anenesear y. Mason,., 111 P.2d 
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Ga. A voluntary deed made by debt- 
or can be set aside by creditor, if 
debtor was insolvent, or was thereby 
rendered insolvent, or, if solvent, if the 
deed was made with intent to delay or 
defraud creditors, irrespective of wheth- 
er the grantee, being a volunteer, had 
notice of the fraudulent intention.— 
Cunningham vy. Avakian, 15 §.H.2d 493. 

Ga. A deed based on valuable consid- 
eration, but made with intention to de- 
lay or defraud creditors, can be set 
aside at instance of creditors, if grantee 
knew or had reasonable grounds for 
suspicion of intention of grantor. Code, 
§ 28-201(2).—Cunningham y. Avakian, 
15 S.£.2d 493. 

Il.App. In “Fraud in Law” cases 
where transfers are made without con- 
sideration and are deemed to be volun- 
tary, and where it appears that such 
transfers directly tend to or do impair 
rights of creditors, the question of 
actual fraud or fraud in fact or fraud- 
ulent intent of parties is immaterial 
and plaintiff is not required to show a 
fraudulent intent on part of grantor, 
or participation in such fraud by gran- 
tee in order to set aside conveyance,— 
Second Nat. Bank of Robinson y, 
Jones, 38 N.H.2d 732, 309 Ill.App. 358. 

Iowa. A creditor may take security 
for debt due him, even though he 
knows that the purpose of the debtor 
in giving it is to hinder, delay and 
defeat and thus to defraud other credi- 
tors, but if the creditor knows of the 


FRAUDULENT CONVEYANCES i 


fraudulent purpose of the debtor and 
accepts a mortgage wholly or in part to 
aid in accomplishing it, he participates 
in the wrong and the mortgage is 
fraudulent against creditors, although 
it was on a reasonable amount of prop- 
erty to secure a valid debt.—Hatheway 
Me et 297 N.W. 824, 230 Iowa 

Mich. In suit to have assignments of 
stock by a husband to his wife set 
aside as fraudulent to creditors, evi- 
dence, showing that the husband had 
made payments on his indebtedness to 
plaintiff for a year after the alleged 
fraudulent assignment, to some extent 
negatived implication of bad faith on 
the part of the husband and wife.— 
Dean v. Torrence, 299 N.W. 793, 299 
Mich, 24. 

Mo.App. A debtor may prefer one 
creditor to another and transfer his 
property to secure a bona fide debt of 
one creditor to the exclusion of all 
other creditors, and such transfer will 
be upheld, though preferred creditor 
knows of debtor’s insolvency and that 
the effect of the transfer will be to 
hinder, delay and defeat other credi- 
tors.—Toomay v. Graham, 151 S.W.2d 
119. 

N.H. One who purchases or takes a 
mortgage with knowledge of the fraud- 
ulent design of vendor or mortgagor 
thereby to defeat, hinder or delay his 
creditors is charged with participation 
in the fraud, though he may pay full 
consideration and take immediate and 
open possession. Pub.Laws 1926, ¢. 
oereee 7, 11.—Kelley v. Simoutis, 20 A. 
2d : 


N.H. Conveyance of real estate made 
two days after vendor was involved in 
an automobile accident in which an- 
other was injured and accepted by ven- 
dees to help vendor protect himself 
against outcome of expected litigation, 
was properly set aside as being in fraud 
of creditors, though vendee paid what 
the property was fairly worth. Pub. 
Laws 1926, c. 361, §§ 7, 11.—Kelley v. 
Simoutis, 20 A.2d 628. 

N.J.Ch. That judgment debtor de- 
sired to put his remaining assets _be- 
yond reach of judgment creditor does 
not suffice to give judgment creditor 
relief under FHraudulent Conveyances 
Act, but proof must show that judg- 
ynent debtor’s grantee participated in 
scheme, and mere fact that grantee 
knew of judgment debtor’s intention 
to defeat judgment creditor’s efforts 
to collect judgment would not defeat 
judgment debtor’s assignment unless 
assignee actually participated in pur- 
pose by making reservation for benefit 
of judgment debtor or in some other 
manner combining with him to enable 
him to defeat collection of judgment. 
N.J.S.A. 25:2-9.—Equitable Life Assur, 
Soc. of U.S. v. Patzowsky, 17 A.2d 
794, 128 N.J.Eq: 579. 

W.Va. Where owner of realty wrote 
deed in his own hand and took it to 
the grantee, who was his sister-in-law, 
without any previous negotiations, and 
accepted only a small cash payment 
and notes for purchase price, without 
reserving a vendor’s lien, and recorded 
the deed himself and had it returned 
to him, and she executed an agreement 
to reconvey the realty to anyone whom 
the grantor or his wife might direct at 
any time before payment of the pur- 
chase money notes, the transaction was 
fraudulent so far as the grantor was 
concerned, and the grantee, though not 
equally guilty, was sufficiently guilty 
to justify cancellation of the deed to 
her.—Central Trust Co. v. Feamster, 14 
S.E.2d 619. 


Wis. The rule that to render fraudu- 
lent a transfer of property to pay a 
bona fide debt, the creditor must parti- 
cipate in the fraudulent purpose of 
debtor is not applicable where the 
fraudulent transfer is made without 
consideration or for consideration 
which is grossly disproportionate as 
compared to the value of the property. 
St.1939, §§ 242.03 to 242.05.—In re Ras- 
mussen’s Hstate, 298 N.W. 172, 238 
Wis. 334. 

Where value of property covered by 
mortgages was greatly in excess of in- 


debtedness secured thereby, participa- 
tion by mortgagees in mortgagor’s 
fraudulent purpose was not essential to 
render the mortgages void as “fraudu- 
lent conveyances’’. St.1939, §§ 242.03 
to 242.05.—In re Rasmussen’s Estate, 
298 N.W. 172, 238 Wis. 324. 
§ 180 

Iowa. In suit to set aside bill of sale 
of personalty and deed to realty on 
ground that they were fraudulent as 
to creditors, defendant children could 
not be considered as “creditor pur- 
chasers”, where there was no proof 
that they were creditors of their par- 
ents from whom they received the bill 
of sale and conveyance, and hence they 
were not entitled to benefit of the rule 
that as such creditors they were en- 
titled in good faith to’ have their debt 
secured or paid, even though they 
knew of the insolvency of their par- 
ents and that the parents intended to 
defeat the claims of other creditors.— 
Kroll v. aes oe 293 N.W. 43838. ; 

184 


_ N.Y¥.Sup. Gross inadequacy of price 
is important evidence on the question of 


good faith and is sometimes sufficient © 


in itself to charge a buyer with notice 
of seller’s fraudulent intent, and for the 
same reasons gross excessiveness of 
price may be equally significant and 
may be sufficient to charge a seller with 
notice of buyer’s fraudulent intent.— 
Gerdes v. Reynolds, 28 N.Y.S.2d 622. 


§ 192 
Iowa. Where it is sought to set 
aside a conveyance as fraudulent, trans- 
actions between relatives are subject 
to scrutiny, and knowledge of gran- 
tors’ fraudulent intent may be implied 
from the relationship of the parties.— 
Hatheway v. Hanson, 297 N.W. 824, 

230 Iowa 386. 
196 


§ 
N.J.Ch. What a sister dealing with 
her insolvent brother should know from 


prior facts is a “conclusion of law” and | 


if the sister purchasing from the in- 
solvent brother his last remaining as- 
sets had before her facts which should 
ut her on inquiry, it was equivalent 

o “notice” of facts involved, as re- 
gards right of brother’s judgment cred- 
itor to set the conveyance aside. N.J. 
S.A. 25:2-9.—Equitable Life Assur. 
Soe. of U. S. v. Patzowsky, 17 A.2d 
794, 128 N.J.Hq. 579. 

N.Y.Sup. Where maker of demand 
note executed for benefit of maker’s 
son quitclaimed to husband just two or 
three weeks before son went into yolun- 
tary bankruptcy, all interest in real 
estate, which had been held by maker 
and husband as tenants by the entirety 
and which had been purchased for $4,- 
100 paid by maker, and the only con- 
sideration claimed for conveyance was 
$2,000, which had been turned over to 
wife from husband’s wages over a 
period of years, and was put into addi- 
tional improvements on property, the 
conveyance to husband was made with 
actual intent to defraud, hinder and de- 
lay payee within meaning of Debtor 
and Creditor Law. Debtor and Credi- 
tor Law, § 276.—B. W. G. Co-op. Cor- 
poration v. Collison, 24 N.Y.8.2d 651. 

R.I. Assignees of a_grantor’s sub- 
sequent judgment creditors were not 
entitled to have conveyance of realty 
to his wife set aside as fraudulent un- 
der rule requiring assignees to prove 
an actual, fraudulent intent to defraud 
some creditor or under rule requiring 
them to prove facts showing an actual 
intent to defraud subsequent creditors, 
where evidence showed that grantor 
was not insolvent or made so by con- 
veyance, and that he actually had at 
time of conveyance and for some years 
thereafter ample assets to pay all his 
existing debts. Gen.Laws 1938, ec. 482, 
§ 1—Harriss v. Orr, 14 A.2d 674. 

§ 197 

Cal.App. Deeds to persons knowing 
of grantors’ intent to defraud their 
judgment creditor and intending to as- 
sist grantors in such fraudulent pur- 
pose and to hold lands conveyed in 
secret trust for grantors should be set 
aside and declared void, even if there 
was consideration for execution thereof. 
—Chichester y. Mason, 111 P.2d 362. 


§ 197 


— 


Va. Insolvency does not deprive 
owner of right to dispose of his prop- 
erty, unless sale or transfer is made 
- with intent to delay, hinder, or defraud 
his creditors, and the law does not then 
invalidate title of purchaser, if sale 
or transfer is for valuable considera- 
tion, and purchaser has no notice of 
fraudulent intent of grantor.—First 
{ Nat. Bank of Bluefield vy. Pressley, 10 
$.0.2d 526. pe 


§ 

Conn. A transfer of property which 
is made with actual intent to defraud 
existing or future creditors may be set 
_ aside.—Wilcox vy. Johnson, 18 A.2d 372, 

127 Conn. 539. ane 


: § 
N.M. Ordinarily, what parties agree 
upon as a consideration, if lawful, will 
be so treated by courts, but when 
fraud enters into transaction, the con- 
- sideration may be looked into for pur- 
pose of testing the bona fides of the 
_ parties—Chesher y. Shafter Lake Clay 
 Co., 115 P.2d 636, 45 N.M. 419. _ 
Okl. “Fair and valuable considera- 
tion” within statute making every con- 
—-veyance of realty or any interest there- 
in made without a fair and valuable 
consideration void as against creditors 
- means that there should be substantial- 
ly a compensation for the realty con- 
veyed or that it should be reasonable 
in view of surrounding circumstances 
-. in econtradistinction to an adequate con- 
sideration. 24 Okl.St.Ann. § 10.—Lucas 
vy. Coker, 113 P.2d 589. 
_ W.Va. Where owner of realty wrote 
deed in his own hand and took it to 
- the grantee, who was his sister-in-law, 
without any previous negotiations, and 
accepted only a small cash payment 
and notes for purchase price, without 
reserving a vendor’s lien, and recorded 
_ the deed himself and had it returned to 
him, and she executed an agreement to 
- yeconvey the realty to anyone whom 
t the grantor or his wife might direct at 
any time before payment of the pur- 
chase money notes, the transaction was 
fraudulent so far as the grantor was 
- coneerned, and the grantee, though not 
equally guilty, was sufficiently guilty 
to justify cancellation of the deed to 
- her.—Central Trust Co. v. Feamster, 14 
po $.B.2d 619. 
~~ ~«~Wis. Where mortgages covered prop- 
erty several times greater than total in- 
_ debtedness that was to be secured 
thereby, the mortgages were given 
without ‘fair consideration’ and were 
void as “fraudulent conveyances” where 
executed with intent to hinder, delay 
and defraud creditors. St.1939, §§ 242.- 
03, 242.04—In re Rasmussen’s Hstate, 
298 N.W. 172, 238 Wis. 334. 
. § 222 
I La.App. Transfers effected entirely 
on a credit basis either through the 
giving of a note or notes or by the 
assumption of an existing indebtedness 
are valid provided good faith sur- 
rounds their consummation.—Freeman 
v. Woods, 1 So.2d 134. 


: 227 
bay D.C.La. A Bebiors transfer of prop- 
erty in payment of an antecedent debt 
is not a “simulation” although under 
certain circumstances it may be sub- 
_ ject to revocatory action, the object of 
which action is avoidance and annul- 
ment of debtor’s acts and contracts 
‘done and executed in fraud of credi- 
tor’s rights.—Caster v. Miller, 39 F. 
Supp. 120. 
Cal.App. A pre-existing debt is suf- 
ficient ‘consideration’ to support a 
transfer of property, and, when such a 
transfer is made to one creditor, ordi- 
1 narily it cannot be attacked by another 
even though transfer rendered debtor 
: insolvent. Civ.Code, § 3432.—Sefton v. 
San Diego Trust & Savings Bank, 106 
P.2d 974. 
: Cal.App. Deeds executed in consid- 
eration of grantors’ prior indebtedness 
to grantees are valid as against gran- 
tors’ judgment creditor so far as ques- 
tion of consideration is concerned.— 
Chichester v. Mason, 111 P.2d 362. 
Ga, Where father took possession of 
money of his children, for whom he 
was the guardian, and used it individ- 
ually without court order, and before 


ae 


aad 


es 
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fore the conveyance was a 
consideration” for the conveyance. 
Code 1933, § 29-101.—First Nat. Bank 
of Cornelia vy. Kelly, 10 S.H.2d 66, 190 
Ga. 603. 

Mo.App. Where father was not legal- 
ly liable for daughter’s funeral bill 
of $496.96, and son-in-law voluntarily 
paid bill, such payment was not prop- 
er consideration, as against father’s 
judgment creditor, for father’s as- 
signment to son-in-law of father’s in- 
terest in his deceased brother’s estate, 
which interest amounted to over $2,000. 
—Toomay v. Graham, 151 S.W.2d 119. 

S.D. “Good faith’, within rule that 
debtor can in good faith turn over 
property for its reasonable value in 
payment of debt, consists of intention 
to apply fair value of that which is 
received on account for benefit of credi- 
tor, unaccompanied by any manner of 
secret agreement or intention to hold 
any part thereof for use or benefit of 
debtor.—Counts vy. Kary, 297 N.W. 442. 


§ 228 

N.J.Ch. In determining whether in- 
solvent judgment debtor’s assignment 
of assets to his sister was fraudulent, 
judgment debtor had right to prefer 
his sister and she acting honestly and 
in good faith had right to extinguish 
her brother’s indebtedness to her by 
accepting cash or other property for 
that purpose, but she had no right to 
go further than necessary to serve that 
purpose. N.J.S.A. 25 :2-9.—Equitable 
Life Assur. Soc. of U. S. v. Patzowsky, 
17 A.2a°794, 128 N.J.Eq. 579. 


N.Y.Sur. Where distributee of share 
in intestate’s estate executed assign- 
ment of distributee’s interest, to extent 
of $11,000, in estate on June 27, 1939, 
the assignment being recorded on June 
30, and made for purpose of reimburs- 
ing assignee for loans made to dis- 
tributee, and August 1, 1989, was 
earliest date to which title of receiver, 
who was appointed on behalf of dis- 
tributee’s judgment creditors, could 
extend back, and distributee, prior to 
assignment, owed assignee approxi- 
mately $11,000, assignment was based 
upon a “fair consideration” and was 
not fraudulent as to distributee’s oth- 
er creditors, although distributee was 
insolvent when assignment was made, 
and hence assignee was entitled to any 
money due on account of distributive 
share over and above that necessary to 


effect a set-off of estate. Civil Prac- 
tice Act, §§ 807, 808; Debtor and 
Creditor Law, §&§ 272, 273—In re 


Ewald’s Hstate, 22 N.Y.S.2d 299, 174 
Mise. 939. 


Wis. The discharge of another’s debt 
does not constitute “fair consideration” 
for a conveyance by one who is not re- 
sponsible therefor. St.1939, § 242.01 et 
seq.—Neumeyer y. Weinberger, 295 N. 
W. 775, 236 Wis. 534. 

A wife’s voluntary conveyance of all 
her assets to husband’s creditor in sat- 
isfaction of husband’s debt, rendering 
wife insolvent, was void as to wife’s 
creditors. St.1939, § 242.01 et seq.— 
Neumeyer v. Weinberger, 295 N.W. 775, 
236 Wis. 534. 


2 

Ga. In suit to set aside an alleged- 
ly fraudulent conveyance, disparity be- 
tween the actual indebtedness and the 
value of the property conveyed by the 
deed can enter into the question of 
fraud, and is a matter for the jury’s 
determination in arriving at the in- 
tent and purposes of the deed.—First 
Nat. Bank of Cornelia v. Kelly, 10 
8.E.2d 66, 190 Ga. 603. 

N.J.Ch, In determining whether in- 
solvent judgment debtor’s assignment 
of assets to his sister was fraudulent, 
judgment debtor had right to prefer 
his sister and she acting honestly and 
in good faith had right to extinguish 
her brother’s indebtedness to her by 
accepting cash or other property for 
that purpose, but she had no right to 
go further than necessary to serve that 
purpose. N.J.S.A. 25:2-9.—Hquitable 


ther Life Ass 


: i ‘ OF 4 Be 
N.Y.Sur. A debtor's creditors can- 
not object to debtor’s failure to plead 


statute of limitations against the stale ie 
claim of another against debtor, or to 


debtor’s waiving of statute or revival 
of claim. Civil Practice Act, § 59.—In 
re Hwald’s Mstate, 22 N.Y.S.2d 299, 174 
Mise. 939 

A receiver appointed on behalf of 
judgment creditors of a distributee of 
share in intestate’s estate could not 
object to transaction between distribu- 
tee and estate whereby distributee’s 
debts to estate, which were barred by 
statute of limitations, were revived and 
bar of statute lifted, where debts were 
bona fide obligations, since transaction 
was not fraudulent. Civil Practice Act, 
§ 59.—In re Ewald’s Estate, 22 N.Y.S. 
2d 299, 174 Misc. 939. 

Tenn.App. The willingness of debt- 
or to waive statute of limitations and 
execute a new promise did not evi- 
dence a fraudulent design, and fact 
that note executed by mother to daugh- 
ter was for a borrowed indebtedness 
was not a “badge of fraud’ as_ basis 
for attack on trust deed securing such 
note.—Bank of Hendersonville v. Do- 
zier, 142 S.W.2d 191. 

Where mother waived benefit of stat- 
ute of limitations with respect to debt 
to daughter, by executing notes and 
subsequently executing deed of trust 
to secure such notes, the deed of trust 
was valid as against judgment creditor 
of mother notwithstanding running of 
the period of limitations.—Bank of 
Ten carsouy ile v. Dozier, 142 S.W.2d 
191) 


§ 233 

Ky. Where a portion of considera- 
tion for mortgage covering growing 
crops was a pre-existing indebtedness 
for legal services amounting to $175, 
mortgagee was entitled to judgment for 
the $175 in proceeding involving right 
to proceeds from sale of mortgaged 
tobacco attached by judgment creditor 
of mortgagor, in absence of any show- 
ing that mortgage was fraudulent or 
that it was executed in contemplation 
of insolvency with design to prefer one 
creditor to exclusion of others.—Jack- 
son v. Coons, 147 S.W.2d 45, 285 Ky. 
154, 132 A.L.R. 1403. 

La. Pre-existing debt of the mort- 
gagor was sufficient “consideration”’ for 
the execution of the mortgage.—Gast 
v. Gast, 3 So.2d' '178, 197) Lia.) 1043; 
transferred 181 So. 204. 

A mortgage given to secure an ante- 
cedent debt is not a “simulation” or 
“sham” although it may be subject to 
revocation.—Gast v. Gast, 3 So.2d 173, 
197 La. 1048, transferred 181 So. 204. 

Pa. A mortgage given to secure an 
existing indebtedness is based upon 
sufficient “consideration” and is valid 
as to other crediters of mortgagor, both 
at common law and under Uniform 
Fraudulent Conveyance Act, 39 P.S. § 
353.—Peoples-Pittsburgh Trust Co. v. 
Holy Family Polish Nat. Catholic 


Church, Carnegie, 19 A.2d 360, 341 
Pa. 390. 

§ 240 
La.App. Transfers effected entirely 


on a credit basis either through the 
giving of a note or notes or by the 
assumption of an existing indebted- 
ness are valid provided good ‘faith 
surrounds their consummation.—Free- 
man v. Woods, 1 So.2d 134. 


Pa.Com.Pl. While ordinarily there ig 
no consideration for a contract for fu- 
ture support so as to make it operative 
to protect from attachment by an ex- 
isting creditor assets transferred under 
such an agreement, nevertheless, where 
support has been furnished in good 
faith under such an agreement by one 
under no legal obligation to furnish it, 
and the agreement has been wholly 
executed, it must be sustained to the 
extent that the assets transferred were 
used ‘for the purpose of the agreement. 
—Simpson vy. Deaver, 39 D. & C. 444, 


Where, pursuant to an agreement be- 
tween an aunt and her nephew, the 
aunt, at a time when she is indebted to 
a building and loan association, trans- 


jars 


oe 


in. ister | 
their lives, and 


r 

i he nephew uses the 
money to buy and improve a home for 
the aunt and sister, and expends the 
balance of the legacy in providing med- 
ical attention for the aunt and paying 
her funeral expenses, a bill by which 
the building and loan association seeks 
to compei the nephew to account for 
and surrender to it such property of 
the aunt as should properly belong to 
her estate, will be dismissed; and this 
is especially so where there is no evi- 
dence directly establishing that the 
transfer from the aunt to the nephew 
rendered her insolvent.—Simpson ~ v. 
Deaver, 39 D. & C. 444. 


§ 241 
D.C.La. If there exists an actual 
consideration for transfer evidenced by 
alleged act of sale, no matter how in- 


~ adequate it be, the transaction is not 


a “simulated sale’, and, even though it 
be charged to be in fraud of vendor’s 
ereditors, such transfer cannot be set 
aside as a simulation although it may 
be subject to annulment on the ground 
of fraud or the giving of undue prefer- 
ence.—Caster v. Miller, 39 F.Supp. 120. 

Cal. Judgment creditor was not en- 
titled to have judgment satisfied out of 
property of corporation to which debtor 
transferred all its assets pending suit 
with intent to defraud creditors unless 
consideration for transfer was inade- 
quate and corporation intended or par- 
ticipated in or had knowledge of debt- 
or’s fraudulent intent, notwithstanding 
that corporation had assisted debtor in 
resisting creditor’s claim.—Kuhlman v. 
Pacific States Savings & Loan Co., 112 
PAA 2 Oe) (Cali2d) 820: 

Pa.Com.Pl. Under the Act of Assem- 
bly 1921, P.L. 1045, No. 279, 39 P.S. § 
351 et seq., a consideration of $1.00 and 
forbearance to issue execution and a 
reduction of the amount of the prin- 
cipal debt of a judgment though ren- 
dering the debtor insolvent is a fair 
consideration.—Peoples Nat. Bank & 
Trust Co. of Monessen v. Needham, 23 
West. 60. 


§ 242 

La. Although indebtedness secured 
by mortgage was less than amount of 
the mortgage, the mortgage was valid 
to the extent of the indebtedness.— 
Gast v. Gast, 3 So.2d 173, 197 La. 
1048, transferred 181 So. 204. ‘ 

Mo.App. Mere inadequacy of consid- 
eration is not a “badge of fraud’ un- 
less it is grossly inadequate, but where 
part of consideration for execution of 
conveyance is fraudulent, the whole 
transaction is tainted with fraud.—Too- 
may v. Graham, 151 S.W.2d 119. 

Pa. In absence of fraudulent intent 
that mortgage, by being made excessive 
in amount, should protect mortgagor’s 
property from the reach of creditors, 
mortgage will not be invalidated to the 
extent of the sum actually due, and 
true nature of the transaction may be 
explained. 39 P.S. § 351 et _seq.—Peo- 
ples-Pittsburgh Trust Co. v. Holy Fam- 
ily Polish Nat. Catholic Church, Carne- 
gie, 19 A.2d 360, 341 Pa. 390. 


; § 246 

Ill. Mortgagor’s execution of quit- 
claim deed which was delivered and re- 
corded prior to foreclosure sale, at a 
time when the premises were not worth 
more than one half of the indebtedness 
held by the mortgagees against it, was 
not fraudulent because mortgagor was 
permitted to occupy dwelling on the 
premises or because without considera- 
tion, so as to permit enforcing deficien- 
cy judgment against equity of redemp- 
tion.—Gaskin y. Smith, 30 N.H.2d 624, 
875, Til. 59. 

La.App. An actual and bona _ fide 
payment of money, although perhaps 
inadequate in amount, provides protec- 
tion to title to real property involved 
from an action to declare them simu- 
lated,—_Freeman v. Woods, 1 So.2d 134. 

§ 247 . 
c.c.A.Ill, A property owner may give 
his property to any one he chooses so 
long as he injures no existing creditors, 
but if the legal effect of the gift works 
a fraud on rights of a creditor, the 


_is deeme ' 
impeached by th ito 
Roetter, 114 F.2d 129. | : 

C.C.A.Pa. Hither under common law 


-of Pennsylvania or Uniform Fraudu- 


lent Conveyances Act there in force, in 
absence of actual intent to defraud, it 
is essential that allegedly fraudulent 
transfers shall have been made with- 
out fair consideration in order to set 
them aside. 39 P.S.Pa. §§ 354-357.— 
Commonwealth Trust Co. of Pittsburgh 
vy. Reconstruction Finance Corporation, 
120 F.2d 254. 

Under Pennsylvania law, where fair 
consideration for debtor’s conveyance 
is lacking, intent to hinder, delay or 
defraud is presumed as a matter of 
law, and it is only where actual intent 
to defraud is proven that transfer is 
void without regard for quantum of 
consideration. 39 P.S.Pa. § 357.—Com- 
monwealth Trust Co. of Pittsburgh v. 


Reconstruction Finance Corporation, 
120 F.2d 254. 
D.C.La. A “simulated sale’? results 


when parties execute a formal act of 
sale of a thing for which no price is 
paid or is intended to be paid, and 
such sale has no legal effect_and no 
title is transferred thereby.—Caster v. 
Miller, 39 F.Supp. 120. 

Cal.App. The code sections declaring 
transfer of property with intent to 
delay or defraud any creditor void as 
against all creditors of debtor, and 
providing that transfer of property, 
made voluntarily or without valuable 
consideration, by party while insolvent 
or in contemplation of insolvency, is 
fraudulent and void as to existing 
creditors, should be liberally construed 
with view to effecting their purpose. 
Civ.Code, §§ 3439, 3442.—Chichester v. 
Mason, 111 P.2d 362, 


D.App. Where consideration which 
is paid for a conveyance is very small 


‘in comparison to value of property, and 


where circumstances attending transfer 
are extremely unfavorable to fairness of 
the transaction, though not sufficient to 
establish absolute fraud, conveyance is 
regarded as a ‘‘voluntary conveyance” 
to extent of difference between actual 
consideration and real value of proper- 
ty. and to that extent is treated as 
fraudulent as to existing creditors.— 
Second Nat. Bank of Robinson vy. Jones, 
33 N.E.2d 732, 309 Ill.App. 358. 

Mo. A transfer by a debtor of all 
his property without consideration 
therefor is in fraud of creditors and 


void as to them.—Blattel v. Stallings, 
142 S.W.2d 9. 
Mo.App. Where debtor’s transfer to 


creditor is made without valuable con- 
sideration, or is fraudulent, it will be 
set aside at suit of other creditors.— 
Toomay v. Graham, 151 S.W.2d 119. 
Ohio App. The superintendent of 
banks, liquidating trust company, held 
entitled to decree setting aside trans- 
fers of stock in such company and con- 
veyances of realty to trustees without 
consideration by stockholder, who did 
not retain sufficient assets to pay 
amount of her double liability, and to 
order directing banks against which 
plaintiff sought relief by creditor’s bills 
to pay amount of transferor’s and such 


trustees’ deposits therein.—Squire vy. 
Raymond, 35 N.W.2d 976. 
§ 248 


Ga. The principles of law that in- 
adequacy of price is no ground for re- 
scission of a contract of sale, unless 
it is so gross as combined with other 
circumstances to amount to a fraud, 
and that, generally speaking, mere in- 
adequacy of consideration alone will 
not void a contract, were not control- 
ling, where the issues involved affected 
a ereditor attacking a deed executed 
by his debtor to a third person, on 
ground of fraud. Code 1933, § 53-505. 
-——Wirst Nat. Bank of Cornelia v. Kelly, 
10 S.B.2d 66, 190 Ga. 603. 

Iowa. Any transfer of property, by 
an insolvent with respect to existing 
ereditors, not made on a consideration 
deemed valuable at law, is prima facie 
void.—Knabe v. Kirchner, 293 N.W. 
433. 

Tenn.App. The statute providing 
that conveyances made and obligations 


consideration, 


‘incurred by person who is th 
rendered insolvent shall be fraudulen 
as to creditors, was applicable or 


to conveyances made without a” 


zier, 142 S.W:2d 191. +4 

§ 260 Sah 
C.C.A.1l]. Where husband volunta: 
rily transferred his assets to his wi 
without retaining sufficient propert: 
to meet his superadded liability unde 
Illinois law, as a stockholder in closed 
bank, and subsequently bank’s ered 
tors secured judgment against t 
husband upon which execution was i 
sued and returned unsatisfied, _ 
transfer to the wife was deemed 
have been made with fraudulent inten 
to defraud, hinder, or delay creditor 
and was required to be set aside.—M 
Key v. Roetter, ayy F.2d 129. ; 


D.C.La. Dations en paiement, inas 
much as they are for the protection of — 
married women, are favorably regar¢ 
ed by the courts and are maintaired | 
when honestly made.—Caster vy. Mil 
39 F.Supp. 120. ; ‘ 

An attack upon a dation en paieme 
from husband to wife fails if pri 
paid was actually due and was out. 
all proportion to the thing sold, s 
ing to the parties in interest t 
rights, if there exists an indirect ad 
vantage in favor of the wife.—Caste 
v. Miller, 39 F.Supp. 120. a 

Minn. Where a_ transfer 
husband and wife is in payment 
an antecedent debt and not dispro 
tionate to the property transient 
finding is justified that the transfe! 
“fraudulent conveyance” within 
meaning of the Uniform Fraudulent — 
Conveyance Act. Mason’s Minn.St.19 
REED sch sb v. Thielen, 298 


husband’s indebtedness to wife 
consideration for deed, i ‘ 
deed to be sustained it must be sho 
that at time husband received mon 


and creditor.—McDonald v. 
148 S.W.2d 385. ee 


§ 270 eto 
Iowa. Where wife allows husband to ‘ 
take and use her property without 
agreement on his part to pay h 
therefor, the relation of “debtor a: 
creditor” does not exist, and convey- 
ance made on account of the use of 
such property is ‘‘voluntary’” and in; 
valid against other creditors.—Uttvits — 
eeeeeleley 298 N.W. 898, 230 Iowa — 


La. The rules governing revocatory 


her and alienated. Rev.Civ.Code, arts. 
1970, 1971.—Jones v. Thibodaux, 199 
So. 683, 196 La. 533. ' 


274 & 
C.C.A.II11. 


§ 
In suit by national bank 
receiver to cancel deed of stockholder 
to her husband executed after assess- 
ment had been made against stock- 
holder, where defendants contended 
that, on purchase of property by hus- 
band 29 years prior to wife’s convey- 
ance thereof to husband, title was 
taken in wife’s name to secure money 
advanced by her, court could properly 
consider the laches of the defendant. 
Smith-Hurd Stats.Ill. ¢. 59, § 4.—Adair 
v. Shallenberger, 119 F.2d 1017. 
282 

Cal.Super. Where alleged transfers 
of judgment debtor’s property to his 
son were made without fair considera- 
tion, such transfers were fraudulent as 
to creditors. Civ.Code, § 3439.06.— 
Grant v. Segawa. 112 P.2d 784. 


§ 293 ‘ 
©.C.A.Colo. The Coiorado statute de- 


«laring that the sale of chattels is 
fraudulent unless accompanied by im- 
mediate delivery admits of no explana- 
_ tion CAIRNE delivery. °35 C.S.A. ¢ 
71, §§ 14, 15, 17.—Fish v. East, 114 
20a 11. Nf 
; The Colorado statute requiring im- 
E- mediate delivery of goods sold does not 
4 permit the transaction to rest upon 
the declarations of good faith of the 
' parties. °35 C.S.A. c. 71, §§ 14, 15, 17. 
—Vish vy. East, 114 F.2d 177. 
Under Colorado statute requiring 
immediate delivery of goods sold, non- 
delivery is not excused by proving that 
- the sale was in fact bona fide. °35 C. 
 §.A. ec. 71, §§ 14, 15, 17.—Fish v. East, 
Sita 20 177. 
: ©.C.A.Colo. Under Colorado law, a 
gale by a vendor, of chattels in his 
‘possession or under his control, not 
‘ollowed by delivery, may be void 
against creditors of the vendor, and 
ights of the parties may not be affect- 
ed by any transfer subsequent to time 
f sale, ’35 C.S.A. c. 71, §§ 14, 15, 17. 
Wish v. Hast, 114 F.2d 177. 
Under Pennsylvania law, 
elivery of possession of pledged goods 
r chattels is legally indispensable to 
alidity of ‘pledge’ so far as rights 
of third parties are concerned.—Com- 
-monwealth Trust Co. of Pittsburgh v. 
reconstruction Finance Corporation, 
20 F.2d 254. ; 
D.C.Il. Provision of ITlinois Uni- 
orm Sales Act that where there is an 
unconditional contract to sell specific 
goods in a deliverable state, the prop- 
erty in the goods passes to the buyer 
when the contract is made, is a restate- 
ment of the rule at common law that 
title may pass between the parties to 
a sale although possession is retained 


tats.Il. c. 12114, § 19, rule 1; § 26.— 
mn re Enterprise Foundry Co., 37 F. 
Supp. 745. 

For the retention of possession of 
goods sold to another to be other than 
legal fraud upon creditors of the 
eller, retention must be consistent not 
nly with a stipulation in the instru- 
ment of transfer that possession be 
retained, but it must be consistent 
with the legal character of the transac- 
tion, under Illinois law. Smith-Hurd 
Stats.1ll. c. 12114;°§ 19, rules 1, 2; § 
6.—In re Enterprise Foundry Co., 37 
Supp. 745. 
Ill. Mortgagor’s execution of quit- 
claim deed which was delivered and 
recorded prior to foreclosure sale, at 
t a time when the premises were not 
-_worth more than one half of the in- 
- debtedness held by the mortgagees 
against it, was not fraudulent because 
mortgagor was permitted to occupy 
dwelling on the premises or because 
_ without consideration, so as to permit 
enforcing deficiency judgment against 
equity of _redemption—Gaskin  y. 
Smith, 30 N.B.2d 624, 375 Ill. 59. 
La.App. Where household furniture 
seized under fieri facias was claimed by 

sister of judgment debtor as a pur- 
chaser, and it appeared that debtor re- 
mained in possession of furniture after 
alleged sale, there was a presumption 
that the parties were in bad faith and 
that sale was a simulation, and burden 
ef overcoming guch presumption was 
upon sister. Civ.Code, art. 2480.—Dor- 
sey v. Ashford, 200 So. 176. 

Statutory presumption that person 
who remains in possession of property 
he sells has simulated sale is streng- 
thened, where person who is insolvent 
and is being sued sells to close rela- 

tion for price said to be paid in cur- 

rency. Civ.Code, art. 2480.—Dorsey v. 
Ashford, 200 So. 176. 


§ 301 
Under Colorado statute 


” C.C.A.Colo. 
ag ‘requiring immediate delivery of goods 
ae sold, the vendee must take actual pos- 
\. session, and the possession must be 
: open, notorious, unequivocal, and such 
PS as to apprise the community that the 


goods have changed hands, or the sale 


-may be void as to 


creditors o 
vendor. ’35 C.S.A. c. 71, $$ 14, 15, 
—Fish v, Hast, 114 F.2d 177. 

Cal.App. Under rule that recorded 
bills of sale are insufficient notice and: 
proof of immediate delivery and change 
of possession of personal property to 
meet statutory requirements with re- 
spect to rights of transferror’s credi- 
tors, the pasting on books of labels 
showing new ownership thereof would 
be insufficient to defeat rights of credi- 
tors, where books remained in physical 
possession and custody of officers of 
corporation, by which they were for- 
merly owned, and were used for the 
same purposes as before sale. Civ.Code, 
§ 3440.—O’Connor y. O’Connor, Rice & 
Barnes, 111 P.2d 656. \ 

Cal.App. ‘Where a transfer of person- 
al property is not accompanied by an 
immediate delivery and followed by an 
actual and continued change of posses- 
sion, such transfer is conclusively pre- 
sumed to be fraudulent and therefore 
void as against creditors of transferror. 
Civ.Code, § 3440.—O’Connor v. O’Con- 
nor, Rice & Barnes. 111 P.2d 656. 


§ 302 

C.C.A.Colo. The Colorado statute re- 
quiring an immediate delivery of goods 
sold will not permit of a concurrent 
or joint possession by vendor and ven- 
dee, and possession must be exclusive 
of the vendor. ’35 C.S.A. ec. 71, §§ 14, 
15, 17.—Fish v. East, 114 F.2d 177. 

§ 303 

Ky. Where husband conveyed to 
wife, eight days after summons was 
served on him, property admittedly 
worth not more than $2,000, and wife 
assumed mortgage of $2,200, when she 
was claiming that her husband owed 
her $4,500, and husband subsequently 
paid mortgage and most of rental 
money was paid to husband, circum- 
stances warranted judgment that prop- 
erty remained subject to husband’s 
debts, and that his creditors, by virtue 
of action commenced before convey- 
ance, had obtained lien against the 
property. Ky.St. § 1907.—Walker v. 
Butt & Hardin, 143 S.W.2d 841, 284 


Ky. 36. 
§ 305 

C.C.A.Colo. Under Colorado statute 
requiring immediate delivery of goods 
sold, the vendee must take actual pos- 
session and the possession must be 
open, notorious, unequivocal, and such 
as to apprise the community that the 
goods have changed hands, or the 
sale may be void as to creditors of 
the vendor. ’35 C.S.A. c. 71, §§ 14, 15, 
17.—Fish v. Hast, 114 F.2d 177. 

Cal.App. Although a writing may 
constitute evidence of a transfer of per- 
sonal property, a visible, actual, con- 
tinued change of possession thereof is 
necessary under statute in order to de- 
feat rights of transferror’s creditors. 
Civ.Code, § 8440.—O’Connor y. O’Con- 
nor, Rice & Barnes, 111 P.2d 656. 

Where a transfer of personal prop- 
erty is not accompanied by an immedi- 
ate delivery and followed by an actual 
and continued change of possession, 
such transfer is conclusively presumed 
to be fraudulent and therefore void as 
against creditors of transferror. Civ. 
Code, § 38440.—O’Connor vy. O’Connor, 
Rice & Barnes, 111 P.2d 656. 


§ 309 

Cal.App. Although a writing may 
constitute evidence of a transfer of per- 
sonal property, a visible, actual, con- 
tinued change of possession thereof is 
necessary under statute in order to de- 
feat rights of transferror’s creditors. 
Civ.Code, § 3440.—O’Connor v. O’Con- 
nor, Rice & Barnes, 111 P.2d 656. 

Where map books, which were trans- 
ferred by corporation in payment for 
Services rendered, remained in posses- 
sion of officers of corporation, who used 
them for same purpose as before sale, 
and while in possession of president 
were levied upon under writ of at- 
tachment in action against corporation, 
there was not such an “actual change of 
possession” as required by statute to 
defeat rights of transferror’s creditors, 
Civ.Code, § 3440.—O’Connor v. O’Con- 
nor, Rice & Barnes, 111 P.2d 656. 

Where a transfer of personal prop- 
erty is not accompanied by an imme- 


: change « 
such transfer is conclusively pres 
to be fraudulent and therefore voi 
against creditors of transferror. Civ. 
Code, § 3440.—O’Connor v. O’Connor, 
Rice & Barnes, 111 P.2d 656. 

“Actual’, as used in statute requiring 
that nonfraudulent transfers of person- 
al property as respects rights of credi- 
tors be accompanied by actual change 
of possession, means existing in act, 
and truly and absolutely so, really act- 
ed, acting, or carried out, as opposed to 
potential, possible, or theoretical. Civ. 
Code, § 8440.—O’Connor v. O’Connor, 
Rice & Barnes, 111 P.2d 656. 

§ 310 

Cal.App.- Rule that where property 
is bulky and not readily transferred by 
actual manual delivery, a constructive 
delivery may be sufficient to meet re- 
quirements of statute dealing with 
transfers of personal property, was not 
applicable to defeat right of creditors 
of transferror of maps and map books, 
which were permitted to remain in pos- 
session of transferror. Civ.Code, § 
3440.—O’Connor yv. O’Connor, Rice & 
Barnes, 111 P.2d 656. 

Wt. Where personal property sold 
or mortgaged is in third person’s pos- 
session at time of sale or execution of 
mortgage and such person is notified 
by purchaser or mortgagee of trans- 


fer of title and agrees to hold prop- 


erty for purchaser or mortgagee, visi- 
ble change of possession thereof is not 
required to make sale or mortgage 
good as against seller’s or mortgagor’s 
attaching creditors, as such third per- 
son’s possession puts creditor on in- 
quiry as to character thereof and 
charges him with knowledge of facts 
ascertainable by such inquiry. OF 
Zone ca ewcen v. Thomas, 15 A.2d 

To make sale of or mortgage on per. 
sonal property in possession of third 
person as naked bailee of seller or 
mortgagor good as against seller’s 
or mortgagor’s creditors, bailee must 
agree to keep property for buyer or 
Dt rmnnnes v. Thomas, 15 A. 


Where personal property sold or 
mortgaged is in hands of third person 
having right of possession, such as 
seller’s or mortgagor’s lessee, at time 
of sale or execution of mortgage, pur- 
chaser’s or mortgagee’s mere notifica- 
tion to such person of sale or execution 
of mortgage is sufficient to make sale 
or mortgage good as against seller’s 
or mortgagor’s attaching creditors and 
constitutes such change of possession as 
circumstances admit. P.L. 2660.—New- 
ton v. Thomas, 15 A.2d 589. 


§ 322 
_C.C.A.Va. The Virginia statute pro- 
viding that gift shall not be valid un- 
less by deed or will or unless actual 
possession is given, and that possession 
at place of joint residence of donor 
and donee shall not be sufficient, ap- 
plies to a husband and wife residing 
together regardless of whether there 
were any creditors of donor when al- 
leged gifts were made. Code Va.1919, 
Be cet se es v. Watkins, 121 F.2d 
Pa.Super. A husband could not 
place his property, either real or per- 
sonal, out of reach of his creditors by 
mere oral declaration made to his wife 
that he held property for her use or 
benefit, and at the same time retain full 
possession and control of property and 
dispose of it as he saw fit.—Powell vy. 
Third Nat. Bank & Trust Co. of Scran- 
ton, 19 A.2d 741, 144 Pa.Super. 480. 
§ 328 

Cal.App. Where a transfer of person- 
al property is not accompanied by an 
immediate delivery and followed by an 
actual and continued change of posses- 
sion, such transfer is conclusively pre- 
sumed to be fraudulent and therefore 
void as against creditors of transferror. 
Civ.Code, § 3440.—O’Connor v. O’Con- 
nor, Rice & Barnes, 111 P.2d 656. 


§ 333 
C.C.A.Colo. Under Colorado law, a 
sale not accompanied by ely any and 
followed by actual and _ continued 
change of possession may be fraudu- 
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lent as to creditors of the vendor, not- 
withstanding such creditors had knowl- 
edge of the sale. ’85 C.S.A. c. 71, §§ 
14, 15, 17.—Fish v. Bast, 114 F.2d 177. 

Under Colorado law, the recording 
of a bill of sale is not notice to cred- 
itors of the vendor. ’35 C.S.A. e. 71, 
$f i4, 15, 17:—Fish vy. East, 114 F.2d 


: § 337 

Pa.Quar.Sess. Act 1931, P.L. 558, No. 
191, 21 P.S. § 351, making unrecorded 
deeds invalid as against subsequent 
judgment creditors and amending Act 
1925, P.L. 613, does not apply to deeds 
executed prior to’said enactment, Thus 
where property was conveyed by deed, 
1927, grantee not recording said deed 
until 1987 and in the meantime judg- 
ments entered against the grantor, with 
liens upon the property theretofore con- 
veyed. In case, supra, grantees had 
gone into possession and were the ac- 
tual visible and exclusive possessors 
prior to the entry of said judgments. 
ete v. Ferguson, 34 Luz.L.Reg.Rep. 


§ 3338 

Ky. The pledge of 15 shares of stock 
by a husband to his wife to secure his 
note to her was a “transfer” within 
statute stating that a gift, transfer, 
or assignment of personalty between 
husband and wife shall not be valid 
as to third persons unless it is in writ- 
ing, acknowledged, and recorded as a 
chattel mortgage is required to be ac- 
knowledged and _ recorded. Ky.St.. § 
2128.—Moore y. Pope, 147 S.W.2d 67, 
285 Ky. }25. 

Ky. Where son allowed father to 
contract with attorney in son’s presence 
for bringing of action involving land, 
without intimating to attorney that he 
had an unrecorded deed from father, 
son’s oceupancy of such land was not 
inconsistent with father’s title, and 
hence was not “notice” of the deed 
such as would preclude attorney from 
subjecting the land to judgment on 
note executed by father as surety. Ky. 
St. § 496.—Nohble v. Hubbard, 149 S.W. 
2d 775, 286 Ky. 100. 

Pa.Com.Pl. Under the Act of June 
D293 TO Pl b 58 Now 191, 20 PiSs§ 
351, any unrecorded agreement or con- 
tract for the sale of real estate is 
fraudulent and void as to the subse- 
quent holder of a judgment note or 
bond duly entered in the prothonotary’s 
office without actual or constructive no- 
tice of such agreement.—Crowell v. 
Bell, 56 Montg. i 


. 343 

Cal.App. If a transfer which appears 
to be a lawful preference is made with 
actual fraudulent intent that transfer 
shall be a mere simulated transfer, and 
that grantor shall retain full beneficial 
interest, the fraudulent intent will viti- 
ate the transfer. Civ.Code, 343 2.— 
Sefton v. San Diego Trust & Savings 
Bank, 106 P.2d 974. 


mn 


§ 344 

Pa. It is against “public policy” for 
a person so to limit his property in 
trust that he retains to himself the 
beneficial incidents of ownership there- 
in and yet places it beyond reach of 
those to whom he is or may become 
indebted.—In re Mogridge’s Hstate, 20 
A.2d 807, 342 Pa. 308. 

Where decedent created trust in favor 
of his wife containing spendthrift clause 
but retained right to receive excess in- 
come, the right to entire beneficial in- 
terest in corpus after wife’s death and 
right to exercise general power of ap- 
pointment thereof, decedent’s rights in 
trust fund. were subject to those of 
his creditors.—In re Mogridge’s Estate, 
20 A.2d 307, 342 Pa. 308. 

§ 355 


Cal.App. Deeds to persons knowing 
of grantors’ intent to defraud their 
judgment creditor and intending to as- 
sist grantors in such fraudulent pur- 
pose and to hold lands conveyed in sec- 
ret trust for grantors should be set 
aside and declared void, even if there 
was consideration for execution theréof, 
—Chichester y, Mason, 111 P.2d 362. 

§ 363 
Ill. A debtor may prefer one creditor 
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though he transfers all his property to 
the preferred creditor thereby hinder- 
ing and delaying other creditors in col- 
lection of their claims, provided the 
conveyance is made in good faith to dis- 
charge the preferred claim.—Albers v. 
Zimmerman, 33 N.H.2d 452, 376 Ill. 306. 

Mich. A debtor can prefer one credi- 
tor to another, although at the time 
of such preference the debtor may be 
insolvent, hut such preference will not 
be held fraudulent on that account.— 
Mason vy. Mason, 296 N.W. 708, 296 
Mich. 622. 

Mo. A debtor may prefer one credi- 
tor to another and transfer his prop- 
erty to secure a bona fide debt of one 
creditor to the exclusion of all other 
ereditors, notwithstanding the pre- 
ferred creditor knows of the debtor’s 
insolvency and that the effect of the 
transfer will be to hinder, delay and 
defeat. other creditors, and the mere 
fact that preferred creditor is father 
of debtor does not render the transac- 
tion invalid.—Owens v. Owens, 146 S. 
W.2d 569. 

Mo.App. A debtor may prefer one 
creditor to another and transfer his 
property to secure a bona fide debt of 
one creditor to the exclusion of all 
other creditors, and such transfer will 
be upheld, though preferred creditor 
knows of debtor’s insolvency and that 
the effect of the transfer will be to hin- 
der, delay and defeat other creditors.— 
Toomay v. Graham, 151 S.W.2d 119. 

Pa. Unless there be some improper 
advantage to debtor beyond the dis- 
charge of his obligation, or benefit to 
creditor beyond the payment or securi- 
ty of his debt, or injury to other cred- 
itors beyond mere postponement to the 
debt preferred, there is nothing fraud- 
ulent in a debtor’s giving preference to 
some of his creditors by paying or se- 
curing his obligations to them. 39 P.S. 
§ 351 et seq.—Peoples-Pittsburgh Trust 
Co. v. Holy Family Polish Nat. Catho- 
lic Church, Carnegie, 19 A.2d 360, 341 
Pa. 390. 

Tenn.App. Where there is merely a 
preference resulting from conveyance, 
even a jury is not at liberty to deduce 
fraud from that which the law pre- 
sumes honest.—Bank of Hendersonville 
v. Dozier, 142 S.W.2d 191. 

An insolvent debtor has the right to 
prefer one creditor over another, and 
the giving of such preference of itself 
carries no presumption of fraud, or that 
the preferred debt does not in fact 
exist, but the burden of proving fraud 
is upon parties alleging it.—Bank of 
a eee v. Dozier, 142 S.W.2d 


Tenn.App. An insolvent debtor has 
the right to prefer one creditor over 
another, and the giving of such pref- 
erence of itself carries no presumption 
of fraud, or that the preferred debt 
does not in fact exist, but the burden 
of proving fraud is upon parties al- 
leging it—Bank of Hendersonville v. 
Dozier, 142 S.W.2d 191. 

Wash. One who creates a preference 
is not acting in good faith and may be 
held liable therefor.—Whiting v. Rubin- 
stein, 116 P.2d 305. 


365 

Cal.App. A pre-existing debt is suf- 
ficient ‘consideration’ to support a 
transfer of property, and, when such 
a transfer is made to one creditor, 
ordinarily it can not be attacked by 
another eyen though transfer rendered 
debtor insolvent. Ciy.Code, 3432.— 
Sefton vy. San Diego Trust & Savings 
Bank, 106 P.2d 974. 

The statutory right of a debtor to 
prefer one creditor to another is based 
upon principle that in absence of fraud 
owner may do. with property as he 
pleases. Civ.Code, § 3432.—Sefton v. 
San Diego Trust & Savings Bank, 106 
P.2d 974. 

Debtor’s preference of one creditor 
is not rendered void by fact that it 
hinders or delays other creditors with 
knowledge of preferred creditor. Civ. 
Code, § 3432.—Sefton v. San Diego 
Trust & Savings Bank, 106 P.2d 974. 

The statute in permitting preferences 
contemplates that a preference may hin- 


§ 369 


der or delay one creditor and favor an- 
other. Civ.Code, § 3432.—Sefton vy. San 
pees Trust & Savings Bank, 106 P.2d 
Ky. The statute relating to convey- 
ances in contemplation of insolvency 
was intended to prevent an insolvent 
debtor from giving a particular cred- 
itor a “preference’’, which is the pay- 
ing or securing to one or more of 
ereditors of an insolvent debtor the 
whole or a part of their claim to the 
exclusion of the rest. Ky.St. 1910. 


§ 
—Jackson y. Coons, 147 S.W.2d 45, 285: 


Ky. 154, 132 A.L.R. 1403. 

Mass. A mere preference is not a 
“fraudulent conveyance’ particularly 
when preference results from exercise of 
legal rights of creditors against debtor. 
G.L.(Ter.Ed.) c. 109A, § 1 et seq.—Ma- 
pets v. Wylde, 32 N.H.2d 615, 308 Mass. 


Mich. A debtor has the right to. 


give preference to a certain creditor to 
the exclusion of all others.—John 
Parks Co. v. General Discount Corpo- 
ration, 293 N.W. 663, 294 Mich. 316. 
N.Y.Sup. A_ transfer by insolvent 
debtor to creditor in consideration of 
pre-existing debt is a mere ‘“prefer- 
ence’ and assailable as such only un- 
der Bankruptcy Act or state legislation 
relative to preferences, not under stat- 
utes governing fraudulent conveyances. 
Debtor and Creditor Law, §§ 273, 276; 


Bankr.Act § 60; sub. b, 11 U.S.C.A. § 96, 


pees b.—Flierl v. Hickey, 24 N.Y.8.2d 

N.Y.Sur. A debtor has a right to 
pay the claim of one creditor in pref- 
erence to and to exclusion of all other 
ereditors. Debtor and Creditor Law 
273.—In re Ewald’s state, 22 N.Y.S. 
2d 299, 174 Misc. 939. 

§ 367 

Ill, Where grantor, who was heavily 
indebted, conveyed an undivided inter- 
est in real estate to brother in consid- 
eration for brother’s note to father, 
which was unconditionally delivered to 
attorney for father and another daugh- 
ter and subsequently delivered to 
daughter, who as father’s agent looked 
after his business, and amount of such 
note was later credited on grantor’s in- 
debtedness to father, the conveyance, 
constituted a “bona fide preference’ to 
one of grantor’s creditors and was not 
void as in fraud of other creditors.— 
Albers v. Zimmerman, 33 N.H.2d 452, 


376 Ill. 306. 


Mich. Where by agreement entere 
into between corporation and individu- 
al, who largely owned certain loan 
companies, the profits of the loan com- 
panies were to be applied to the re- 
duction of individual’s indebtedness to 
the corporation, and the corporation 
had the exclusive right to determine 
what proportion of those profits should 
be applied to liquidation of the indi- 
vidual’s account, there was a valid 
“preference of creditors.’—John A, 
Parks Co. v. General Discount Corpo- 
ration, 293 N.W. 663, 294 Mich. 316. 

N.Y.App.Div. A mortgagor debtor 
may use his unattached funds to pay 
any debt which he selects, so long as 
it is not an illegal preference.—Cor- 
win v. Schafer, 23 N.Y.S.2d 772, 260 
App.Div. 621. 


§ 369 
Pa.Orph. In the absence of fraud, 
a debtor, though insolvent, may as- 


sign assets to a ereditor as security 
for an antecedent debt even though 
the effect of the assignment will be 
to prefer that creditor—In re Hil- 
liard’s Estate, 28 North. 14. 

Tenn.App. If an honest debt be ow- 
ing by one brother to another, or by 
one relative to any other relative, he 
has the right to secure it in preference 
to his other creditors by a conveyance 
of his property in good faith.—Bank 
of Hendersonville vy. Dozier, 142 S.W. 
2¢a..191. 

Tenn.App. Deeds of trust executed 
by mother to daughter to secure notes 
were not absolute conveyances, but 
were prima facie a “preference” in fa- 
vor of one creditor, as affecting their 
status as fraudulent conveyances.— 
Bank of Hendersonville y. Dozier, 142 
S.W.2d 191. 
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Ky. Where lessor had Jandlord’s and grantees was a matter for careful 


lien on produce of leased premises at 
time of execution of mortgage by les- 
see to lessor covering crop growing on 
premises and securing rent, mortgage 
was not a “preference”, as against les- 
see’s attachment creditor, since lessor 
acquired no greater ShEN than he al- 
ready had. Ky.St. § 1910.—Jackson v. 
Coons, 147.8.W.2d 45, 285 Ky. 154, 132 
A.L.R. 1403. 


§ 404 

Mo. A debtor may prefer one credi- 
tor to another and transfer his prop- 
erty to secure a bona fide debt of one 
creditor to the exclusion of all other 
creditors, notwithstanding the _ pre- 
ferred crediter knows of the debtor’s 
insolvency and that the effect of the 
transfer will be to hinder, delay and 
defeat other creditors, and the mere 
fact that preferred creditor is father 
of debtor does not render the transac- 
tion invalid.—Owens v. Owens, 146 S 
W.2d 569 

N.J.Ch. The existence of a close 
family relationship does not prevent 
a bona fide preference between brother 
and sister, but assignment of assets 
to sister must be carefully scrutinized 
to determine whether conveyance is 
fraudulent. N.J.S.A. 25 :2-9.—KEquitable 
Life Assur. Soc. of U. S. v. Patzowsky, 
17 A.2d 794, 128 N.J.Bq. 579. 


- In determining whether insolvent 


judgment debtor’s assignment of assets 


to his sister was fraudulent, judgment 
debtor had right to prefer his sister 
and she acting honestly and in good 
faith had right to extinguish her broth- 
er’s indebtedness to her by accepting 
cash or other property for that pur- 
pose, but she had no right to go fur- 
ther than necessary to serve that pur- 
pose. N.J.S.A. 25:2-9.—Equitable Life 
Assur. Soc. of U. S. v. Patzowsky, 17 
A.2d 794, 128 N.J.Hq. 579. 


§ 405 
La, A transfer by husband to wife 
of corporate stock of the appraised val- 


ue of $2,100 in satisfaction of wife’s 


-elaim on account of proceeds of insur- 
ance on life of deceased son in amount 
of $2,300 paid to wife and by her 
_.turned over to husband and used in his 
business was not subject to be set 
aside by husband’s creditors, regard- 
Jess of husband’s insolvency, since rules 
generally governing unfair preference 
given to creditors do not apply to a 
transfer by husband to wife in sat- 
 isfaction of claim for separate prop- 
erty of wife turned over to husband 
and by him alienated. Rev.Civ.Code, 
arts. 1970, 1971.—Jones vy. Thibodaux, 
199 So. 6338, 196 apo n: 


Ark. In equity, conveyances made to 
members of household or near relatives 
of embarrassed debtor are looked upon 
with suspicion and scrutinized with 
care, and such conveyances, if volun- 
tary, are “prima facie fraudulent,” and 
such conveyances, if embarrassment of 
debtor proceeds to financial wreck, are 
presumed conclusively to be fraudu- 
lent as to existing creditors—Humph- 
reys v. McKnight, 152 S.W.2d 567. 

S.D. Close relationship justifies care- 
ful serutiny of challenged transaction 
for badges of fraud, but such relation- 
ship, unaided by other facts, and cir- 
cumstances, will not support an infer- 
ence of “fraud” or “bad faith’.—Counts 
v. Kary, 297 N.W. 442. 

Va. In a contest between wife and 
husband’s creditors as to a _ transac- 
tion between husband and wife, pre- 
sumptions are against wife and in fa- 
vor of creditors, but presumptions 
may be repelled.—First Nat. Bank of 
Bluefield v. ret a S.H.2d 526. 


Ark. In equity, conveyances made to 
members of household or near relatives 
of embarrassed debtor are looked upon 
with suspicion and scrutinized with 
eare, and such conveyances, if volun- 
tary, are “prima facie fraudulent,” and 
such conveyances, if embarrassment of 
debtor proceeds to financial wreck, are 
presumed conclusively to be fraudulent 
as to existing creditors—Humpbhreys v. 
McKnight, 152 S.W.2d 567. 

_Ilowa. The fact that there was a 


consideration in suit to set aside bill 
of sale of personalty and deed to real- 
ty, but it was not, in itself, deter- 
minative of the issue of fraud.—Kroll 
v. Kirchner, 293 N.W. 433. " 

Iowa. Where it is sought to set aside 
a conveyance as fraudulent, transac- 
tions between relatives are subject to 
scrutiny, and knowledge of grantors’ 
fraudulent intent may be implied from 
the relationship of the parties.—Hathe- 
way v. Hanson, 297 N.W. 824, 230 
Iowa 386. 

N.J.Ch. The existence of a _ close 
family relationship does not prevent a 
bona fide preference between brother 
and sister, but assignment of assets to 
sister must be carefully scrutinized to 
determine whether conveyance is fraud- 
ulent. N.J.S.A. 25:2-9.—Equitable Life 
Assur. Soc. of U. S. v. Patzowsky, 17 
A.2d 794, 128 Dir ere 579. 


Minn. A transfer between husband 
and wife is presumed to be a fraudu- 
lent conveyance as to existing creditors, 
but the presumption like all others, dis- 
appears from the case when the facts 
are shown. Mason’s Minn.St.1927, § 
Bas. co Bmnet v. Thielen, 298 N.W. 


Minn. A transfer by a husband to 

his wife of property which belongs to 
her legally or equitably is not a 
“fraudulent conveyance” as to the hus- 
band’s creditors. Mason’s Minn.St.1927, 
§ 8477(b).—_Kummet v. Thielen, 298 N. 
W. 245. 
Okl. Transfers of property between 
husband and wife are not in themselves 
invalid, nor do they of themselves raise 
an inference of fraud, but such trans- 
actions are scrutinized with greater 
closeness than such transactions be- 
tween unrelated parties.—Jacks y. Dun- 
ham, 108 P.2d 1020. 

Okl. An equity court in considering 
an action attacking a conveyance of 
lands made by a husband to his wife 
as fraudulent against creditors will 
closely scrutinize the transaction. 24 
Okl.St.Ann. § 10.—Lucas v. Coker, 113 
P.2d 589. 

Tenn.App. Transactions between hus- 
band and wife whereby husband’s prop- 
erty is placed beyond reach of his cred- 
itors generally excite suspicion and 
should be carefully scrutinized.—Union 
Bank vy. Chaffin, 147 §.W.2d 414. 

Va. Transactions between husband 
and wife must be closely scrutinized 
to see that they are fair and honest, 
and not mere contrivances resorted to 
for purpose of placing husband’s prop- 
erty beyond reach of his creditors.— 
First Nat. Bank of Bluefield vy. Press- 
ley, 10 S.H.2d 526. 

Wash. Transfers by husband to 
wife of shares of stock in company, 
which were owned by husband as his 
separate property, were invalid as in 
fraud of creditor, irrespective of mo- 
tive actuating the transfers, where it 
was clear that husband was insolvent 
at time transfers were made, since act 
of transferring property was conclu- 
sive evidence of fraud and the intent 
was presumed from the act. Rem.Rev. 
Stat. §§ 5828, 6890 et seq.—Davison v. 
Berit 106 peut 733. 

ee Petryshyn v. Kochan [1940 
Dom.L.R. 796. f ind 


§ 409 

Ark. An insolvent debtor will not be 
permitted to let his land forfeit for 
taxes and then permit his wife to buy 
the land in her name with her money, 
and all such transactions will be treat- 
ed, so far as creditors are concerned, 
as a redemption by debtor.—Humph- 
reys v. McKnight, 152 S.W.2d 567. 

An insolvent debtor who suffered his 
realty to be forfeited for taxes could 
not make a voluntary oral gift of land 
to wife as agaihst existing creditors, 
and purchase of land by wife from 
land commissioner, even if description 
had been good, amounted to redemp- 
tion of land for benefit of husband and 
husband’s  creditors—Humphreys vy. 
McKnight, 152 S.W.2d 567, 


§ 413 
Ala. The relationship of father and 
daughter is not itself a badge of 


1 So.2d 292. i 

Ark. Where a wife, joining with her 
husband and others in executing notes 
secured by their trust deed on certain 
realty, did not agree to mortgage other 
land constituting her separate property, 
presumption of fraud in her subsequent 
conveyance of such land to her daughter 
was inapplicable in favor of noteholders 
as secured creditors, though husband 
agreed before and after such conveyance 
that such land would be available as 
additional security under mortgage.— 
Less as Manning, 149 S.W.2d 40. 

Iowa. The relationship of parents 
and child between grantors and grantee 
does not create a presumption of fraud, 
but requires a critical examination of 
the attending circumstances where it is 
sought to set aside a conveyance as 
fraudulent.—Hatheway v. Hanson, 297 
N.W. 824, 230 LO ace: 


©.C.A.Tex. Under Texas law, a deed 
or other contract made to delay or de- 
fraud creditors is void only as to cred- 
itors, the instrument being good as be- 
tween the parties, and creditors may 
disregard instrument and proceed by 
execution and levy or garnishment 
without canceling instrument, and, if 
creditors do not undertake to cancel, 
they need not make debtor a party to 
proceedings. Vernon’s Ann.Civ.St.Tex. 
art. 3996.—Keene v. Hale-Halsell Co., 
118 F.2d 332. E 

Cal.App. Where a contract has been 
entered into to accomplish a fraudulent 
purpose, a court of equity will not at 
the suit of one of the parties, while 
the agreement is still executory, com- 
pel its execution or decree its cancella- 
tion nor, after it hag been executed, set 
it aside and restore to complainant 
property which he has transferred for 
a fraudulent purpose, but, if a contract 
or deed is made for a fraudulent pur- 
pose through undue influence of con- 
tractee or grantee in violation of a fidu- 
ciary relationship, a court of equity 
will grant relief to a party least in 
fault—Watson v. Poore, 106 P.2d 235. 

§ 416 

Ala, A landowner, in his lifetime, or 
his heirs at law after his death, may 
not invoke aid of equity to vacate sale 
of land, made or procured by him vol- 
untarily, though collusively, to de- 
fraud others in enforcement of their 
claims against him.—Johnson y. Ste- 
phens, 199 So. 828, 240 Ala. 419, 

Cal. One cannot lay trap for another, 
secure his confidence, induce him to 
make conveyance of his property in ex- 
pectation that it will be returned and 
thereafter retain fruits of his perfidy 
on ground that donor too readily yield- 
ed to temptation to save himself at 
possible expense of his creditors.—Wat- 
son v. Poore, 115 P.2d 478, prior opin- 
ion 106 P.2d 285. ¢ q 


‘ § 418 

Ala. Equity will not raise a ‘ven- 
dor’s lien” which is sort of a trust re- 
lationship, out of a transaction where- 
by the vendor made the conveyance to 
hinder, delay, or defraud his creditors 
but a conveyance may become purged 
of infirmities caused by its initial 
fraudulent purpose, and become a legit- 
imate transaction as between the par- 
ties, by matters subsequently occurring, 
effective as of the latter occurrence.— 
MET ay vy. Murray, 200 So. 559, 240 Ala. 

Where owner of realty conveyed 80 
acres to his brother so that he could 
delay, if not defeat, payment of surety 
debt to bank, conveyance of 40 acres 
of the 80 acres by brother to third per- 
son at the instance of the grantor, 
would not purge transaction of its in- 
itial purpose or implant a consideration 
never before intended, so as to permit 
enforcement in equity of a vendor’s 
lien against brother.—Murray y. Mur- 
ray, 200 So. 559, 240 Ala. 550. 

Mich. Where person executes a-con- 
veyance for illegal purpose of delaying 
his creditor in collection of his demand 
and party he trusts defrauds him, per- 
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y Pais: Oe § 420 ' 
Ky. Where unele’s action to quiet 


title to realty which he had conveyed to 
niece and husband to save realty from 
being subjected to payments of judg- 
ments that might have been rendered 
against him in suits in which he was 
being threatened, was based upon deed 
signed and delivered by niece and 
husband, but which was not acknowl- 
edged, and was not an attempt to en- 
force executory agreement to reconvey 
Tealty, niece and husband could not 
invoke doctrine of “pari delicto” to 
defeat recovery hy uncle.—Blankenship 
v. Green, 143 S.W.2d 294, 283 Ky. 700. 

Ky. While equity will not grant re- 
lief to one who has entered into fraud- 
ulent contract and one fraudulently 
transferring land to his sister could 
not compel her to reconvey it to him, 
she was under moral obligation to do 
so, and her subsequent conveyance 
thereof to transferor ‘should be favor- 
ably considered by equity court and 
not regarded as result of undue influ- 
ence barring cancellation of deed.— 
Martin v. Martin, 150 S.W.2d 696, 286 
Ky. 408. 

Tex.Civ.App. Where owner of busi- 
ness became financially embarrassed 
and thereupon transferred the business 
and assets to brother, the transfer may 
have been fraudulent as to creditors of 
owner, but the moral obligation im- 
posed on conscience of brother was 
sufficient consideration for continued 
recognition by brother of owner’s in- 
terest in business while owner lived, 
and was sufficient consideration for 
recognition by brother, after owner’s 
death, of widow’s joint interest in as- 
sets of the business, as basis for under- 
standing that widow should remain in 
business and share the profits.—Rogers 
v. Rogers, 150 S.W.2d 139. 


j § 424 

Cal.App. Where a grantor in reli- 
ance on advice of a grantee in whom 
grantor reposed confidence conveyed 
land in order to save himself from his 
creditors, erence could not retain land 
on ground conveyance was made to 
accomplish a fraudulent purpose.— 
Watson v. Poore, 106 P.2d 235. 


Mass. A wife who. held balance of 
funds turned over to her by husband 
in trust for husband could not avoid 
liability for return of funds to him on 
ground that transfer to her had been a 
part of a scheme to defraud husband’s 
UNO Pees LLIENY: y. Levy, 35 N.H.2d 


Mich. A son, who executed deed to 
his father for purpose of escaping sup- 
posed liability to a creditor, could not 
elaim in a court of equity that result 
of his action should be negatived and 
set aside so as to preclude conveyance 
of land represented by deed to son’s 
stepmother.—Menard v. Menard, 294 N. 
‘W. 106, 295 Mich. 80. 

One who vyoluntarily conveys his 
Jand to another to avoid claims of 
ereditors cannot compel reconveyance 
to himself even after his creditors have 

’ been satisfied, and it is immaterial 
whether he received consideration 
therefor.—Menard vy. Menard, 294 N.W. 
106, 295 Mich. 80. 

See Toohey v. Toohey [1941] 2 Dom. 
L.R. 520. 


§ 431 

Cal.App. Where a contract has been 
entered into to accomplish a fraudu- 
lent purpose, a court of equity will 
not at the suit of one of the parties, 
while the agreement is still executory, 
compel its execution or decree its can- 
cellation nor, after it has been execut- 
ed, set it aside and restore to com- 
plainant property which he has trans- 
ferred for a fraudulent purpose, but, 
if a contract or deed ig made for a 
fraudulent purpose through undue in- 
fluence of contractee or grantee in vio- 
Jation of a fiduciary relationship, a 
court of equity will grant relief to a 
party, least in fault.—Watson vy. Poore, 
06 P.2d 235, 


h —- Tex.Civ.App. 
ness became financially 


¥- 


of busi- 
u embarrassed 
and thereupon transferred the business 
and assets to brother, the transfer may 
have been fraudulent as to creditors of 
owner, but the moral obligation im- 
posed on conscience of brother was 
sufficient consideration for continued 
recognition by brother of owner’s inter- 
est in business while owner lived, and 
was sufficient consideration for recogni- 
tion by brother, after owner’s death, 
of widow’s joint interest in assets of 
the business, as basis for understand- 
ing that widow should remain in busi- 
ness and share the profits.—Rogers Vv. 
Rogers, 150 S.W.2d 139. 


§ 454 

Ala. A court of equity follows the 
proceeds of property fraudulently con- 
veyed, and converts the holder of legal 
title into a trustee subject to the court’s 
decree.—Rochell v. Oates, 2 So.2d 749. 

La.App. Where employer sold mer- 
cantile business without complying 
with the Bulk Sales Law, the purchas- 
ers were liable as receivers to an em- 
ployee for balance due for salary. Act 
No. 270 of 1926, § 1 et seq.—Clements 
v. Knighton, 1 So.2d 139. 

Tenn. Property conveyed in viola- 
tion of the Bulk Sales Law passed 
into the hands of the purchaser charg- 
ed with a “trust’”’ in favor of all credi- 
tors of the seller, and an attaching 
creditor secured no preference over 
other creditors. Code 1932, § 7283 et 
seq.—Middle Tennessee Mills v. Rocky 
miver Coal & Lumber Co., 145 S.W.2d 


§ 524 

Mass. The omission of any refer- 
ence to a purchase by a fraudulent par- 
ty from an innocent purchaser in stat- 
utory statement of exception to general 
rights of a creditor to pursue proper- 
ty fraudulently conveyed does not in- 
dicate legislative intent to abolish es- 
tablished rule that a party to a fraud 
cannot acquire a clear title even from 
an innocent purchaser. G.L.(Ter.Hd.) 
e. 109A, 85 9, 11.—U. S. Fidelity & 
Guaranty Co. v. Sheehan, 32 N.H.2d 


Mt Oe & hh 
seeds: 
¥ ere 0 


In writ of entry, where demandant 
had purchased property in question 
at execution sale under judgment 
against a company, which had appar- 
ently fraudulently conveyed the land, 
upon finding that tenant was a party 
to the original fraud, tenant could 
not claim a clear title by virtue of 
buying at a foreclosure sale conducted 
by a mortgagee from fraudulent gran- 
tee, though mortgagee took as a pur- 
chaser for fair consideration without 
knowledge of the fraud at time of his 
purehase. G.L.(Ter.Ed.) ¢. 107, § 81; 
e. 109A, 9, 11.—U. S. Fidelity & 
SARE AD Oo. v. Sheehan, 32 N.H.2d 


§ 526 

W.Va. Where a note and deed of 
trust to realty securing the note were 
executed in an attempt to hinder, de- 
lay or defraud existing creditors of the 
maker and grantor, equity would not 
intervene to cancel such note in the 
hands of an innocent purchaser for yal- 
ue after maturity nor set aside the 
deed of trust.—Jones v. Evans, 15 S.H. 


2d 166. 
§ 529 
W.Va. In determining whether a 
note executed for the purpose of de» 
laying and defrauding the maker’s 
ereditors and held by an innocent pur- 
chaser for value, who was not a holder 
in due course, should be cancelled at 
the suit of the maker, all technical rules 
applying to negotiable instruments must 
give way to the paramount principle 
that no person shall be permitted to 
rofit by his own wrong,—Jones v. 
Xvans, 15 §.H.2d 166. 
: § 537 
Conn. A conditional seller could not 
maintain replevin against deputy sheriff 
and attaching creditor of buyer where 
conditional sale was an element in gen- 
eral scheme to defraud creditors, of 
which seller had knowledge.—M, Itz- 
kowitz & Sons v. Santorelli, 21 A.2d 
876, 128 Conn. 195. 
Mo.App. Where debtor’s transfer to 
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creditor is made wit 
sideration, or is fraudulent, i 
set aside at suit of other cre 
Toomay v. Graham, 151 S.W.2¢ 
_N.Y.App.Div. Persons allegedly 
grieved by transfer of personalty co 
not obtain possession of the personalty 
by artifice and invoke fraudulent con- 
veyance statutes as justification for 
the act so as to excuse them from ; 
bility for conversion. Debtor and Cred 
_itor Law, § 270 et seq.—Fairfield 
ior Corporation vy. Standard Platinum ~ 
Co:, 23 N.YV.Si2d 1231. ; ee 
As ‘affecting creditor’s liability fo 
conversion of personalty that had al. 
legedly been fraudulently transferred 
relief afforded under fraudulent con) 
ance’ statutes must be molded in a 
cordance with the circumstances 
sented, in an action brought 
frauded creditor or creditors. 
and Creditor Law, 
Junior Corporation 


WH IE 


533 i 
Cal.App. A creditor seeking to reacl 
property fraudulently transferred 
erally may either levy upon pr 
fraudulently conveyed after having 


lent conveyance and subject pro 
to satisfaction of his judgment or 
action in nature of a creditor’s b 
subject property transferred to pa: 
of his judgment.—Richardson v. M 
113, P.2d 916. Cea 
§ 539 ey y 
Ia. An action to have mortgage ex 
cuted by debtor to third party annu e PN 
on ground that it was executed in fraud — 
of the creditor’s rights should have been 
brought by direct suit and not by sun 
mary proceeding.—Gast v. Gast, 3 S: 
aie 197 La. 1043, transferred 181 § 


La.App. Under Code section, 
personal property seized under fieri — 
facias was claimed by a third opponent — 
as purchaser from judgment debtor, — 
seizing creditors could show that t 
opponent’s title was simulated | 


to premiums paid by insolvent de 
for insurance on his life may be giv 
the insurer before maturity of 
policy, and the creditor may t 
maintain a suit for a decree fixing t I 
amount of the claim as a lien on the © 
policy proceeds, payable when the 
icy matures. N.J.S.A. 7 234-28. 
Greenberg v. Goodman, 15 A.2d 63: 
128 N.J.Eq. 149. ei 

N.Y.City Ct. A beneficiary would n 
be deprived of protection against legs 
process given by former statute to per- 
son paying consideration for annuit 
contract on ground that considerati 
for supplementary annuity contra 
with insurer had been paid by bene- 
ficiary with intent to defraud creditors, — 
where judgment creditor had not com- Ps 
menced any suit to avoid contract on ~ 
that ground. Insurance Law, § 55-c, 
as added by Laws 1935, ¢c. 490.—Matul 
ka vy. Van Roosbroeck, 25 N.Y.S.2d 240, 
affirmed 25 N.Y.S.2d 247. { 

Pa.Super. The Uniform Fraudulent 
Conveyances Act gives an additional op- 
tional remedy, by bill in equity to set 
aside conveyance to extent necessary to — 
satisfy creditor’s claim, but it does 
not deprive a creditor of the right, as 
formerly, to work out his remedy at 
law. 39 P.S. § 359.—Simon y. Sorren- 
tino, 20 A.2d 805. 

Tex.Civ.App. In construing the stat- 
ute dealing with a conveyance to de- 
fraud and the statute dealing with a 
voluntary conveyance, all conveyances 
which haye been made for the purpose 
of hindering, delaying, and defrauding 
ereditors are void as to creditors, and 
the creditors may, at their option, avail 
themselves of such invalidity as be- 
tween themselves and a fraudulent ven- 
dee, by either bringing an action to set 
aside the conveyance under the statutes 
or having the property alleged to haye 
been fraudulently conveyed, sold under '— 
execution and by acquiring such title 
as will enable them to maintain suc- 


wa 
a 


i 
a 


A 
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cesethlives an action of. post to. try 
‘Hale: against those claiming under the 
alleged fraudulent conveyance, until the 
action has become barred by adverse 
possession under the three, five or ten 
years’ statutes of limitation. Vernon’s 
Ann.Civ.St. arts. 3996, 3997, 5507, 5509, 
- 5510.—American Employers Ins, Co. v. 
Davis, (153 S.W.2d 501. 
'§ 541 
Been aie: Unuer ‘'exas- law, a deed 


‘ 


raud creditors is void only as to credi- 
tors, the instrument being good as be- 
tween the parties, and creditors’ may 
_ disregard instrument and proceed by 
execution. and levy or garnishment 
without canceling instrument, and, if 

creditors do not undertake to cancel, 
they need not make debtor a party to 

re 3996. Vernon’s Ann,Civ.St.Tex. 
96.—Keene v. Hale-Halsell Co., 


Preap aco: A ereditor seeking to reach 
property fraudulently transferred gen- 
C y may either levy upon property 
raudulently conveyed after having ob- 
ed a judgment upon his claim, 
ring action in equity to set aside 
raudulent conveyance and subject prop- 
rty to satisfaction of his judgment or 
g action in nature of a creditor’s 
subject property transferred to 
ayment of his judgment.—Richardson 
Michel, 113 P.2d 916. 
: ere creditor claiming that debtor 
dulently transferred property ob- 
ains judgment, levies upon property 
dulently conveyed and then pur- 
_ chases it, he may then bring an action 
0 remove the cloud on his title, and in 
uch case, rules governing quiet title 
ions are controlling and three-year 
tute of limitations applying to fraud 
ctions is inapplicable. Code Civ.Proc. 
838, subd. 4.—Richardson v. Michel, 
13 ‘P.2d 916. 
A judgment creditor, after 
t law, may 
‘ in equity to set aside a fraudulent 
-conyeyance of land of his debtor and 
oject the proceeds of the sale to 
‘isfaction of his debt; or, disregard- 
; the conveyance, he may cause an 
eution to be issued upon his judg- 
nt and levied upon land of his 
i been fraudulently 
nveyed, ‘in which event he, or whoever 
becomes the purchaser at execution 
may, after receiving sheriff’s deed, 
bring a suit in equity to set aside 
the fraudulent conveyance as a cloud 
on his title. Rev.St.1939, § 3507, Mo. 
t.Ann. § 38117, p. 1946. Madden vy. 
Fitzsimmons, 150 $.W.2d 761. 
Pa.Super. Under Uniform Fraudulent 
i: Sonveyances Act, defrauded creditor 
as choice of remedies after fraudulent 
conveyance by debtor, either in equity 
under such act, or by sheriff's sale 
ollowed by an action in ejectment. 39 
. § 359.—Simon v. Sorrentino, 20 A. 


MEY Failure of judgment creditor to an- 


i swer petition of husband and wife to 
set aside execution on judgment against 
husband alone on ground that title to 
and levied upon was in husband and 
wife by entireties did not forfeit credi- 
tor’s rights under Uniform Fraudulent 
Conyeyances Act to have conveyance set 
aside or obligation annulled to extent 
necessary to satisfy his claim, or to dis- 
regard the conveyance and attach or 
- levy execution upon the property con- 
veyed. 89 P.S. § 359.—Simon v. Sor- 
‘rentino, 20 A.2d 805. 

Tex.Civ.-App. In construing the stat- 
, ute dealing with a conveyance to de- 
- fraud and the statute dealing with a 
voluntary conveyance, all conveyances 
which have been made for the purpose 
of hindering, delaying, and defrauding 
ereditors are void as to creditors, and 
_ the creditors may, at their option, avail 
--themselves of such invalidity as_ be- 
_ tween themselves and a fraudulent ven- 
dee, by either bringing an action to 
set aside the conveyance under the 
statutes or having the property alleged 
te have been fraudulently conveyed, 
sold under execution and by acquiring 


such title as will enable them to main- 
tain successfully an action of trespass 
to try title against those claiming un- 


der. the alleged “fr: 


other contract made to delay or de-_ 


until the action has. bec 
adverse possession under the three, five 
or ten years’ statutes of | limitation. 
Vernon’s Ann.Civ.St. arts. 3996, 3997, 
5507, 5509, 5510.—American Employ- 
ers Ins. Co. v. Davis, 153 S.W.2d 501. 

Wash, In supplemental proceedings 
following the securing of judgment 
against husband individually and 
against marital communit where 
wife was impleaded in the a ‘davit for 
supplemental proceedings and the or- 
der to appear, it could properly be de- 


termined whether transfers of shares. 


of stock in company by husband to 
wife was in fraud of judgment credi- 
tor. Rem.Rev.Stat. -§§ GLE 5828, 6890 
aed Raredn v. Hewitt, 106 P.2d 


§ 545. 

Pa.Super. Failure of judgment credi- 
tor to answer petition of husband and 
wife to set aside execution on judg- 
ment against husband alone on ground 
that title to land levied upon was in 
husband and wife by entireties did not 
forfeit creditor’s rights under Uniform 
Fraudulent Conveyances Act to have 
conveyance set aside or obligation an- 
nulled to extent necessary to satisfy his 
claim, or to disregard the conveyance 
and attach or levy execution upon the 
property conveyed. 39 Ss. 359.— 
Simon y. Sorrentino, 20 A.2d 805. 

§ 549 

C.C.A.Tex. Under Texas law, a deed 
or other contract made to delay or de- 
fraud creditors is void only as to credi- 
tors, the instrument being good as be- 
tween the parties, and creditors may 
disregard instrument and proceed by 
execution and levy or garnishment 
without canceling instrument, and, if 
creditors do not undertake to cancel, 
they need not make debtor a party to 
proceedings. Vernon’s RACH ates 
art. 3996.—Keene vy. Hale-Halsell Co., 
118 .F.2a!:332. ; 

Tex.Civ.App. Where debtor, who had 
no other property subject to execution 
to enable creditors to secure payment of 
the debt, at time debtor gave cattle to 
his daughter or conveyed cattle with- 
out sufficient consideration, creditors, 
after having reduced the debt to judg- 
ment, were entitled to prevail in gar- 
nishment proceeding against one who 
eared for the cattle under an agree- 
ment that he was to have the milk and 
one-half of the increase. Vernon’s Ann, 
Civ.St. Art. 3997.—Hobbs v. Downing, 
147 S.W.2d 284. 

A writ of garnishment could be used 
by judgment creditors to obtain pos- 
session of cattle which judgment debt- 
or had given or had conveyed without 
sufficient consideration to his daughter. 
Vernon’s Ann.Ciy.St. art. 3997.—Hobbs 
vy. Downing, 147 S.W.2d 284. 

§ 562 

Cal.App. A creditor seeking to reach 
property fraudulently transferred gen- 
erally may either levy upon property 
fraudulently conveyed after having ob- 
tained a judgment upon his claim, bring 
action in equity to set aside fraudulent 
conveyance and subject property to sat- 
isfaction of his judgment or bring ac- 
tion in nature of a creditor’s bill to 
subject property transferred to payment 
of his judgment.—Richardson vy. Michel, 
DUSEP 2ae9 6: 

Mich. A suit by a creditor who has 
pbtained a judgment on a note, but 
who has never foreclosed a real estate 
mortgage securing the note nor levied 
upon any property of the debtor, to 
have an assignment of stock in an oil 
company by the debtor to his wife de- 
clared void as fraudulent to creditors, 
is not a ‘bill in aid of execution” under 
the statute which makes a levy of ex- 
ecution a prerequisite to the filing of 
the bill. Comp.Laws 1929, § 14617.— 
Dean v. Torrence, 299 N.W. 793, 299 
Mich, 24, 

Mo.App. A judgment creditor, after 
exhausting his remedies at law, may 
sue in equity to set aside a fraudulent 
conveyance of land of his debtor and 
subject the proceeds of the sale to 
satisfaction of his debt; or, disregard- 
ing the conveyance, he may cause an 
execution to be issued upon his judg- 


ome barred oo 


heomen ey ( 
then bring a suit in equity to set aside 
the fraudulent conveyance as a clo 
upon his title. Rey.St.1939, § 3507, Mo. 
St.Ann. § 38117, p. 1946. “Madden v. 
pare Ore 150 S.W.2d 761. 
Pa.Super. Failure of judgment credi-- 
tor to answer petition of husband and 
wife to set aside execution on judg- 
ment against husband alone on ground 
that title to land levied upon was in 
husband and wife by entireties did not 
forfeit creditor’s rights under Uniform 
Fraudulent Conveyances Act to have 
conveyance set aside or obligation an- 
nulled to extent necessary to satisfy his 
claim, or to disregard the conveyance 
and attach or levy execution upon the 
property conveyed. 39 P.S. ; 859,— 
Simon v. Sorrentino, 20 A.2d 805. 

Pa.Super. Under Uniform Fraudulent 
Conveyances Act, defrauded creditor has. 
choice of remedies after fraudulent con- 
veyance by debtor, either in equity un- 
der such act, or by sheriff’s sale fol- 
lowed by an action in ejectment. | 39 
P.S. § 359.—Simon y. Sorrentino, 30 A. 
2d 805. 

The Uniform Fraudulent Gonvscaates 
Act gives an additional optional remedy, 
by bill in equity to set aside conveyance 
to extent necessary to satisfy creditor’s 
claim, but it does not deprive a credi- 
tor of the right, as formerly to work out 
his remedy at law. 39 P.S. § 359.— 
Simon y. Sorrentino, 20 A.2d 805. 

W.Va. Where Dill of complaint 
showed plaintiff to be holder of a judg- 
ment against defendant, and that a 
writ of fieri facias had been issued on 
the judgment and returned nulla bona, 
and deseribed judgment debtor’s realty 
and sought to set aside as fraudulent 
a deed of judgment debtor for part of 
the realty, but did not purport to show 
all liens on the realty, and prayed that 
only such realty be held subject to 
plaintiff’s judgment, and for general 
relief, the suit would be treated as a 
“Judgment lienor’s 
Trust: Co. ve bes apie 14 S.B. 2d 619. 


§ 572 

N.J.Ch. A foreign judgment on which 
no recovery has been had in New Jer- 
sey is not a “claim established accord- 
ing to law” nor a “lien’? on property 
conveyed by the debtor within the fap 
form- Penudaent Conveyance Act. 
J.S.A, 2-7 et seq., 25 :2-15;3 USCA, 
Const. es 4, § 1.—Montgomer 
Bene at 17 A.2d 785, 128 NJEQ, 


§ 573 

Cal.App. A judgment creditor, in 
position to levy execution, can brin 
an action to set aside a fraudulen 

conveyance, and it is not necessary 
that judgment creditor should have 
impressed a lien upon property alleged 
to have been fraudulently conveyed, 
prior to institution of- the action.— 
Liuzza v. Bell, 104 P.2d 1095. 


Iowa. An attachment lien is suffi- 
cient to mature a cause of action to set 
aside a conveyance made in fraud of 
creditors. Code 1931, § 12080, subd. 4; 
§ 12086. subd. 3. —Somers Vv. Spaulding, 
294 N.W. 610. 1 


Iowa. 
tion to set aside a conveyance of real 
estate as fraudulent, a lien upon the 
property involved, either by judgment 
or attachment, must be acquired, and, 
when such lien is lost, plaintiff has no 
right to proceed further in his efforts 
to set aside the conveyance.—Federal 
Land Bank of Omaha v. Jefferson, 295 
N.W. 855, 132 A.L.R. 1282. 

Neb. A ereditor whose claim has not 
been reduced to judgment, and who 
has neither a general nor specific lien, 
is not entitled to attack a transfer of 
property as being fraudulent as to 
creditors.—Card vy. George, 299 N.W. 


NJ. Generally, in order to enable 
a creditor to challenge, on ground of | 
fraud, a transfer of property made by 
his debtor, such creditor must first 
have obtained a judgment or some oth- 
er lien on the property.—F. W. Horst- 
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mann Co. vy. Rothfuss, 15 A.2d 623, 128 
N.J.Eq. 168. 
N.J.Ch. In suit to set aside a con- 
veyance on ground of fraud, creditor 
must first have obtained a judgment or 
some other lien on property. N.J.S.A. 
25:2-7 et seq.—Nield v. Norris, 21 A.2d 
153, 130° N.J.Hq.-53. 

§ 579 

Ga. Creditor may in one suit pro- 
ceed for judgment on his debt and to 
set aside fraudulent conveyance made 
by debtor. Laws 1887, np. 64.—Keeter 
v. Bank of Ellijay, 9 S.H.2d 761, 190 
Ga. 525. 

Mo, The requirement that creditor 
must first reduce his claim to judg- 
ment, before he can maintain a suit in 
equity in nature of a creditor’s bill to 
set aside a conveyance as being in 
fraud of creditors, is excused, where 
existence and amount of debt are ad- 
mitted or not denied, or where debtor 
is absent from state and not subject 
to ordinary process of law within the 
state.—General American Life Ins. Co. 
v. Leavenworth, 149 S.W.2d 360. 

Where it appeared from petition, in 
suit in nature of creditor’s bill to set 
aside alleged fraudulent conveyances 
of land, that alleged creditor brought 
an ordinary action at law to obtain 
a judgment against nonresidents and 
that suit was commenced by attach- 
ment, but that attachment was dis- 
solved by entry of appearance of non- 
residents, petition failed to show that 
claim was admitted or not. disputed, 
both as.to its validity and as_ to 
amount, so as to entitle alleged creditor 
to. equitable relief without having first 
established its claim at law by judg- 
ment, since under statute, nonresidents 
must necessarily have filed an answer 
to merits of such petition before at- 
tachment could be dissolved. MRev.St. 
1939,.§ 1442, Mo.St.Ann. § 1278, p. 
1494.—\General American Life Ins. Co, 
v. Leavenworth, 149 S.W.2d 360. 

Neb. A creditor whose claim has not 
been reduced to judgment, and who 
has neither a general nor specific lien, 
is not entitled to attack a transfer of 
property as being fraudulent as_ to 
Ae A ee vy. George, 299 N.W. 

N.J. Generally, in order to enable a 
creditor to challenge, on ground of 
fraud, a transfer of property made by 
his debtor, such creditor must first 
have obtained a judgment or some oth- 
er lien on the property.—F. W. Horst- 
mann Co. y. Rothfuss, 15 A.2d 623, 
128 N.J.Eq, 168. 

N.J.Ch. The statute providing that 
subject to the statute of limitations the 
amount of any premiums for insurance 
paid by an insured in fraud of his 
creditors, with interest thereon, shall 
inure to the creditors’ benefit from the 
proceeds of the policy does not entitle 
a ereditor of the insured to recover 
until he has become a judgment credi- 
tor. N.J.S.A. 17:34-28, 17:34-29.— 
Cohen vy. Metropolitan Life Ins. Co., 19 
A.2d_332, 129 N.J.Eq. 289. | 

N.J.Ch. In suit to set aside a con- 
veyance on ground of fraud, creditor 
must first have obtained a judgment or 
some other lien on property. N.J.S.A. 
25 :2-7 et seq.—Nield v. Norris, 21 A.2d 
153, 130 N.J.Eq. 53. 

Where mortgagees had foreclosed on 
premises owned at time by defendants, 
who were not on original bond, but 
who allegedly assumed payment there- 
of, and mortgagees had an action at 
law pending, but as yet undetermined, 
to secure deficiency judgment against 
defendants, foreclosure decree finding 
existence of a deficiency did not fix 
personal liability of defendants, so as 
to authorize mortgagees to institute a 
suit to set aside a conveyance of other 
realty by defendants on ground of 
fraud. N.J.S.A. 25:2-7 et seq.—Nield v. 
Norris, 21 A.2d 153, 130 N.J.Eq. 53. 

N.Y.Sup. A creditor can set aside a 
transfer of property fraudulent as to 
him although he has not obtained a 
judgment. Debtor and Creditor Law, § 
279.—Zeide v. Flexser, 25 N.Y.S.2d 610, 
175 Mise. 911. 

A creditor suing to set aside as fraud- 
ulent a conveyance of nonresident debt- 
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or’s property to corporation under 
debtor’s domination and control, alleg- 
edly made with intent to hinder and 
delay creditor, was entitled to service of 
summons and complaint pursuant to or- 
der of publication, notwithstanding that 
ereditor had not obtained judgment 
against debtor, and that warrant of at- 
tachment had not been made, since war- 
rant would have been of no avail in- 
asmuch as debtor had parted with reec- 
ord legal title. Debtor and Creditor 
Law, § 279; Civil Practice Act, §§ 232, 
subd. 6, 917, subd. 1.—Zeide v. Flexser, 
25 N.Y.S.2d .610, 175.,Mise: 9172. 

Ohio App. A prior judgment was an 
indispensable prerequisite to a proceed- 
ing in chancery in nature of a cred- 
itor’s bill to have a conveyance of 
realty set aside.—Pennell v. Walker, 36 
N.E.2d 150. , 

A claimant for injuries sustained in 
automobile accident was not a ‘‘cred- 
itor’ until she had reduced her claim 
to judgment, so as to be authorized to 
bring action to have conveyance of a 
one-half interest in realty by other 
party involved in accident to his wife 
two days after the accident declared 
fraudulent. Gen.Code, §§ 8618, 11106. 
—Pennell vy. Walker, 36 N.E.2d 150. 

Pa.Com.Pl. Any creditors of a de- 
fendant in a judgment voluntarily 
confessed may petition for redress 
under the Uniform Fraudulent Convey- 
ance Act regardless of whether or 
not his obligations have been reduced 
to judgment.—Kramer v, Kramer, 23 
Brie 195. 

Wash. Generally, a simple contract 
ereditor cannot maintain an action to 
set aside a fraudulent conveyance until 
he has reduced his claim to judgment, 
except where creditor has an equitable 
interest in property transferred.—Pee- 
ples vy. Hayes, 104 P.2d 305. 


§ 606 

Cal.App. A creditor may attack a 
transfer as fraudulent when he hag re- 
duced his claim to judgment, and has 
endeavored without avail to collect the 
judgment by  execution.—Liuzza_v. 
Bell, 104 P.2d 1095. 

Cal.App. A creditor seeking to reach 
property fraudulently transferred is 
ordinarily required to exhaust legal 
remedy by issue of an execution and its 
return unsatisfied before maintaining a 
ereditor’s suit, but if relief is sought by 
an action to set aside conveyance, exe- 
eution and return of nulla bona igs un- 
necessary.—Richardson y. Michel, 113 
P.2a' 916. 

In action to set aside fraudulent 
transfers, it waS unnecessary as pre- 
requisite to maintenance of action to 
levy an execution and have it returned 
unsatisfied, and therefore the delay in 
issuing the execution did not extend 
time at which statute of limitations be- 
gan to run. Code Civ.Proe. § 338, subd. 
4; Civ.Code, § 3439.—Richardson v. 
Michel, 113 P.2d 916. 


§ 628 j 
N.Y.Sup. In actions to set aside 
transfers of property by codefendant, 
against whom judgment had been re- 
covered for a stock assessment levied 
against stockholders in a national bank, 
where all:causes of action were connect- 
ed by a common thread of alleged fraud 
by codefendant, there was no misjoinder 
of parties plaintiff although plaintiff 
sought judgment in his capacity as re- 
ceiver of the bank and as receiver of co- 
defendant, judgment debtor.—Haight vy. 
Gates, 29 N.Y.S.2d 129. 


§ 629 
Ohio App. A conveyance in trust 
may be canceled by equity decree, 
though cestui que trusts are not de- 
fendants in suit for such relief.—Squire 
vy. Raymond, 35 N.H.2d 976. 


Ohio App. A petition by claimant for 
injuries sustained in automobile acci- 
dent seeking to have conveyance of a 
one-half interest in realty by other 
party involved in accident to his wife 
two days after the accident declared 
fraudulent was insufficient to state 
cause of action, in absence of allega- 
tion that claim had been reduced to 
judgment. Gen.Code, §§ 8618, 11106.— 
Pennell y. Walker, 36 N.W.2d 150, 
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§ 631 ; 
C.C.A.Tex. The debtor or his person- 
al representative is not a “necessary 
party” to a creditors’ action to set aside 
a fraudulent conveyance and to admin- 
ister conveyed property, where debtor 
has finally parted with all interest in 
property conveyed and is under no 
liability to grantee if grantee loses 
property.—Keene y. Hale-Halsell Co., 
TUS Ih densa ‘ 
Cal.App. In an action to set aside 
a fraudulent conveyance, there must be 
a defendant competent to defend, and 
one against whom a judgment may be 
rendered, but the fraudulent grantor 
who has reserved no interest, legal or 
equitable, in the conveyance, although 
a “proper party” is not a “necessary 
party’, since the conveyance is bind- 
ing as to the grantor and is not af- 
fected by his death.—Liuzza vy. Bell, 
104 P.2d 1095. ; 


§ 644 

Ohio App. A bank, taking judgment 
on cognovit note when it was over 15 
years past due and making no attempt 
to realize on note and second mortgage, 
deposited as collateral security for 
judgment note, until all makers and 
indorserf became insolvent and mort- 
gaged property had depreciated in value 
to less than amount of first mortgage 
thereon, was guilty of conduct render- 
ing it inequitable to grant bank relief 
sought in its action to set aside convey- 
ance of realty by one of makers of 
judgment note as defrauding creditors. 
—State ex rel. Squire v. Winch, 32 N.B. 
2d 569, 66 Ohio App. 221. 


§ 645 ; 

Ohio App. In action by bank, taking 
judgment on cognovit note, signed by 
principal defendant and her former 


husband, to set aside such defendant’s. 


conveyance of realty as defrauding 
creditors, it was proper for her to make 
defense that she never made any pay- 
ments on note and that judgment 
against: her was taken over 15 years 
after note became due.—State ex rel. 
Squire vy. Winch, 32 N.H.2d 569, 66 Ohio 
App. 221. 
649 


§ ) 

D.C.La. Under provisions of the Lou- 
isiana Civil Code dealing with the sub- 
ject ““‘What Contracts Shall Be Avoided 
By Persons Not Parties To Them”, one- 


year prescription against revocatory ac- | 
tion to avoid real contracts is not ap-. 


plicable to actions en declaration de 
simulation, or to have decreed pre- 
tenses and shams that outwardly appear 
to be bona fide contracts. Rey.Civ. 
Code La. arts, 1968-1994.—Caster v. 
Miller, 39 F.Supp. 120. 
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Iowa. A creditor cannot, -by his in- 
action, indefinitely postpone the run- 
ning of statute of limitations on cause 
of action to set aside a conveyance as 
fraudulent, and if he fails to secure 
a lien upon the real estate conveyed 
within five years after recording of the 
conveyance, he will be denied the right 
to maintain the action because of “‘Jach- 
es,” in the absence of special circum- 


stances.—Somers v. Spaulding, 294 N. 


W. 610. 

Where note was executed and deliv- 
ered to creditor on August 10, 1932, 
and deed whereby debtor conveyed land 
to her daughter was executed, delivered, 
and recorded on same day, but creditor 
did not obtain lien until September 13, 
1938, creditor was deprived by “laches” 
of right to maintain cause of action to 
set aside the conveyance as fraudulent, 
where no special circumstances were 
shown, notwithstanding the judgment 
lien was obtained within five years aft- 
er maturity of note—Somers v. Spauld- 
ing, 294 N.W. 610. 

Iowa. Where husband of payee of 
note executed by mother and two sons 


knew of conveyance of deceased fa- 
ther’s land in 1922 from mother and 
other heirs to sons, and of fictitious 
mortgage given by sons, maturing in 
1927, but acquiesced therein and per- 
mitted original note to be renewed in 
1930, and in.1931 knew of deed of the 
same land by sons to two sisters, 
whieh was allegedly fraudulent against 


ereditors, he was barred by statute of 


§ 655 ties 
cs limitations and his own “laches” from 
attacking the 1922 conveyance as 

fraudulent in 1938 after becoming 
holder of the note, as against conten- 
tion that his cause of action did not 

" * secerue until 1938, when mother _ re- 

= ta leased the fictitious mortgage.—Kallem 

v. Kallem, 295 N.W. 826. 

Neb. In equity, mere lapse of time 
less than period fixed by statute of 
limitations cannot bar a suit by a cred- 
itor to set aside a debtor’s fraudulent 

s conveyance of land, where rights and 
____ obligations of parties remain unchanged 

and the fraud undiscovered. Comp.St. 

1929, § 36-401.—Blum yv. Voss, 297 N.W. 

84, 


; A creditor’s inexcusable delay in tak- 
- jing steps to set aside a debtor’s deed 
to land as fraudulent, though less than 
time fixed by statute of limitations, 
may bar such relief, where, in the 
meantime, debtor’s grantee, while in 
possession of the land, relying on her 
title without knowledge of creditor’s 
 elaim, discharged a mortgage and oth- 
er liens on the land. Comp.St.1929, § 
36-401._Blum v. Voss, 297 N.W. 84. 
_In suit by creditor to set aside deeds 
to land as fraudulent, creditor’s means 
of knowledge of interests of party in 
possession, by search of the public rec- 
-ords and by inquiry, would be the same 
in equity as knowledge itself. Comp. 
‘St.1929, § 36-401.—Blum vy. Voss, 297 
N.W. 84. 
| Where creditor took no action on note 
maturing April 28, 1932, until February 


recovered judgment thereon on Feb- 
-ruary 15, 1937, and maker of note had 
onveyed realty, incumbered by mort- 
age, to daughter on November 10, 
1932, and by series of deeds land was 
conveyed to one who had resided con- 
tinuously on property for period of 19 
years, and last of grantees procured 
cancellation of mortgage, creditor’s suit 
to set aside deeds as fraudulent was 
barred by “laches”. Comp.St.1929, § 
} _ 36-401.—Blum v. Voss, 297 N.W. 84. 


Pa.Com.Pl. A owned real estate; 


plaintiff ; 
veyed the real estate to himself and 
L his wife, C, by deed in Seven for one 
dollar; June 8, 1929, B sued A in tres- 
pass for personal injuries received in 
a automobile accident and was awarded 
damages November 21, 1930, by verdict 
of jury on which judgment was duly 
entered February 3, 1931; February 19, 
1933, A and his wife, C, conveyed the 
real estate to their son, D, for one 
dollar and soon thereafter C died; June 
30, 1934, B files bill to set aside both 
- conveyances as fraudulent against a 
— ereditor. At hearing no testimony was 
_ offered by .A as to his solvency when 
conveyances were made; and D testified 
that, during his minority, he had con- 
tributed to the support of his father 
and mother. A and C, had financed 
part of his education through college 
and that the conveyance to him was 
bona fide and in consideration of such 
financial aid to his parents. Held, that 
bill will be dismissed as the plaintiff’s 
recovery is barred by her laches, since 
a material question was the validity of 
the conveyance from A to himself and 
his wife C, in entirety and it would be 
inequitable to disturb that title by pro- 
ceedings instituted so long after C’s 
death, and as plaintiff is thus barred 
from attacking the conveyance by deed 
in entirety from A to himself and his 
wife, C, she cannot invalidate convey- 
ance from A and C to their son, D.— 
Bartosh v. Blosko, 41 Lack.Jur. 201. 


Tenn.App. A husband’s judgment 
_ ereditor failing to bring suit before ex- 
piration of six years to set aside as 
fraudulent husband’s conveyance of 
land to wife, was not guilty of “laches” 
which would bar suit, where wife did 
not make any valuable improvements on 
property and did not make any ex- 
penditures in reliance on her title, and 
property was occupied by both husband 
) and wife after execution of deed in the 
| same manner as before.—McDonald y, 
Baldwin, 148 S.W.2d 385. 


FRAUDULENT © 


24, 1936, when he brought action and™ 


ONVE 
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Ga. Petition by creditor against 
debtor .containing positive allegation 
that deed was made by debtor with 
intent to hinder, delay and fraud his 
creditors, including plaintiff, stated 
cause of action for cancellation of deed. 
Code 1933, § 28-201, subd. 2.—Keeter 
v. Bank of Ellijay, 9 S.H.2d 761, 190 
Ga. 525. , 

Kan.. Where deed to son, providing 
that son was to pay one-third of all 
crop raised on farm for as long as his 
parents live and “until all debt is 
paid”, was recorded 7 years and 3 
months before the grantor executed 
financial statement and more than 10 
years before note was executed on 
which creditor had obtained judgment, 
petition of judgment creditor did not 
state facts sufficient to constitute a 
cause of action to set aside the deed on 
ground of ‘fraud’. Gen.St.1935, 77- 
201, subd. 8.—Sawyer v. Goyette, 109 
P.2d 157, 153 Kan. 243. 

Kan. When a _ subsequent creditor 
of a grantor seeks to set aside a deed 
as being fraudulent as to him, he has 
the burden of alleging and proving 
facts reasonably tending to show that 
the grantor intended to defraud him.— 
Sawyer v. Goyette, 109 P.2d 157, 153 
Kan, 243. : 

La. To maintain a revocatory action 
under statute giving creditor an action 
to annul any contract made by debtor 
in fraud of creditor’s rights, creditor 
must allege and prove that debtor was 
insolvent at the time the transfer com- 
plained of was made. Rev.Civ.Code, 
arts. 1970, 1971.—Jones v. Thibodaux, 
199 So. 633, 196 La. 533. 

In creditor’s suit to set aside corpo- 
rate transfer of stock by husband to 
wife as fraudulent, testimony as to 
whether there was a physical delivery 
of the stock certificate was inadmissi- 
ble under pleading attacking transfer 
solely on ground that husband was in- 
solvent and the transfer a fraudulent 
simulation.—Jones v. Thibodaux, 199 
So. 633, 196 La. 533. 

§ 658 - 

Mo. In suit in equity by judgment 
creditors to set aside a deed given by 
judgment debtor, on ground that it 
hindered and defrauded creditors, it 
was unnecessary to allege that judg- 
ment creditors had no adequate rem- 
edy at law where facts were alleged 
from which court could draw conclu- 
sion of lack of adequate legal remedy. 
—Blattel v. Stallings, 142 S.W.2d 9. 

§ 674 

Ga. Where petition in suit for can- 
cellation of deed alleged that effect of 
deed from debtor was to strip him- 
self of everything except personal 
property which was insufficient to pay 
indebtedness, but, by amendment, the 
deed was attached to petition and it 
contained a_ provision reserving life 
estate in debtor and value of life es- 
tate was not alleged, and it was not 
alleged that value of life estate taken 
alone or in connection with personal 
property was insufficient, deed could 
not be set aside under statutory pro- 
vision providing that conveyances by 
insolvent debtors without valuable 
consideration are void. Code 1933, § 
28-201, subd. 3—~Keeter v: Bank of 
Hllijay, 9 S.H.2d 761, 190 Ga, 525. 

N.D. In an action to set aside con- 
veyances alleged to be fraudulent, al- 
legation that the grantor was insolvent 
or rendered himself insolvent by the 
execution and delivery of the convey- 
ances is necessary and vital to the 
statement of the cause of action.— 
Gilbertson vy. Volden, 299 N.W. 250. 

§ 711 

Cal.App. In action to set aside con- 
veyance allegedly fraudulent as to mort- 
gagee which obtained deficiency judg- 
ment on foreclosure of mortgage, 
wherein evidence established existence 
of actual fraud, mortgagee was not 
required to prove value of the property 
upon which the mortgage was foreclos- 
ed. Civ.Code, § 8439.—Security-First 
Nat. Bank of Los Angeles v. Bruder, 
ite Seeds. 

Ill, The fraud necessary to invali- 
date a conveyance which prefers one 


creditor over oth editors o 

will not be presumed but must | 
tablished by convincing proof, an 
mere suspicion arising out of fact that 
grantor and grantee are related will 


not create a presumption of bad faith. 


—Albers v. Zimmerman, 33 N.H.2d 452, 
376 Ill. 306. 

N.M. In suit to set aside a fraud- 
ulent conveyance, the~ affirmative is 
on the creditor throughout, but pre- 
sumptions may arise from evidence ad- 
duced, such as a showing of badges 
of fraud, which will shift to transferee 
the burden of explaining the trans- 
action.—Chesher v. Shafter Lake Clay 
Co., 115 P.2d 636, 45 N.M. 419. 

Tex.Civ.App. In judgment creditor’s 
action to recover land, conveyed by 
debtor and her husband to their son by 
deed assailed by plaintiff as voluntary 
conveyance made to hinder, delay, and 
defraud grantors’ creditors, burden was 
on plaintiff to show that she was cred- 
itor of such debtor before date of 
conveyance. Vernon’s Ann.Civ.St. arts. 
8996, 3997.—Collier v. Perry, 149 S.W. 
2d ee error dismissed, judgment cor- 
rect. 

Tex.Civ.App. To uphold debtor’s 
conveyance as against existing cred- 
itors, burden is on grantee to rebut 
prima facie fraudulent purpose by 
showing that he made valuable con- 
sideration, or that debtor had suffi- 
cient property subject to execution 
to pay his debts at time of conveyance. 
Rev.St.1925, art. 3997.—Duncan vy. 
Jones, 153 S.W.2d 214. 


§ 713 

Cal.App. 
as defrauding creditor, fraud must be 
proved by inference from circumstances 
surrounding transaction and parties’ re- 
lationship and interests as direct proof 
of their fraudulent intent is impossible 
and tbeir real intent and facts of trans- 
actions are peculiarly within knowledge 
of those sought to be charged with 
Se ata a v. Mason, 111 P.2d 

In action to set aside deed as de- 

frauding creditor, where facts and cir- 
cumstances of transaction are entirely 
within defendants’ knowledge and _ it is 
impossible for plaintiff to secure direct 
testimony as to such facts, trial court 
may draw reasonable inferences from 
evidence and base judgment on such 
inferences.—Chichester vy. Mason, 111 P. 
2d 362. 
_ In action to set aside deed as defraud- 
ing creditor, legitimate inferences in 
aid of direct facts proved may be in- 
dulged to establish other facts not di- 
rectly in evidence.—Chichester v. Mason, 
Abe ial i ao Yate) 

Fla. In creditor’s bill to subject 
stock to payment of claim arising out 
of alleged embezzlement of funds by 
creditor’s former attorney, creditor had 
burden of proving that stock was 
owned by debtor or had been fraudu- 
lently conveyed to avoid process, but 
the burden of proving aflirmative de- 
fense that stock belonged to others, 
who were in possession for value and 
in good faith, was no less imperative 
and weakness in proof of aflirmative 


defense might aid in proof of the main | 


PEM Dee v. Oliver, 198 So. 


Iowa. Fraud is not ordinarily pre- 
sumed in suit to set aside fraudulent 
conveyances.—Kroll y. MWirchner, 293 
N.W. 433. 

Ky. Where it had been determined 
on prior appeal that bus company’s 
mortgages, which purchaser of com- 
pany’s certificate of convenience and 
necessity had agreed to pay, were val- 
id, company’s judgment creditor could 
not enforce her claim against amount 
to be paid by purchaser on ground 
that company had _ previously trans- 


ferred its buses and schedules, fraud- 


ulently and without consideration, to 
another company which had assumed 
bus company’s debts, and that money 
to be paid by purchaser belonged to 
bus company instead of its mortgage 
creditors, in absence of any proof of 
fraud, lack of. consideration or as- 
sumption of obligations in connection 
with transfer of buses and schedules. 


In action to set aside deed — 
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when the attackin 


il 80 
of execution 
‘ é judgment creditor 

S made his prima facie case, the 


burden is on the judgment debtor to 


show that the transaction was in all 
Tespects bona fide. Comp.Laws 1929, 
§ 14617.—Emery v. Tant, 295 N. 
356, 295 Mich. 669. 
_In suit in aid of execution, conclu- 
sion of circuit court commissioner that 
after plaintiff had made a prima facie 
ease and defendant had introduced 
convincing evidence that met and re- 
butted the presumption raised by 
plaintiff’s proofs the burden thereafter 
was on plaintiff to make out a case 
was erroneous and decree adopting his 
recommendation that relief be denied 
Was required to be vacated. Comp. 
Laws 1929, § 14617.—Emery v. Tant, 
295 N.W. 356, 295 Mich. 669. 
~ Mich. Where a sale of property is 
attacked as fraudulent as to creditors, 
burden of proof is on the attacking 
party to establish such fraud.—Mason 
v. Mason, 296 N.W. 703, 296 Mich. 622. 
Where judgment creditor files a levy 
and proceeds by bill in aid of execu- 
tion, burden of proof, under statute, is 
on judgment debtor to show that all 
transactions are in all respects bona 
fide. Comp.Laws 1929, § 14617.—Mason 
v. Mason, 296 N.W. 703, 296 Mich. 622. 
Mich. Where, in bringing a judg- 
ment creditor’s bill plaintiff alleged 
fraud in the assignment of certain 
stock, the burden was on plaintiff to 
prove such fraud. Comp.Laws 1929, §§ 
13392-13396, 13398, 13400.—Dean_ v. 
a orence, 299 N.W. 1793, 299 Mich. 


N.¥.Sup. One seeking to set aside 
allegedly fraudulent conveyance has 
burden of showing violation of applica- 
ble statute. Debtor and Creditor Law, 
§§ 272, 273, 276.—Flierl v. Hickey, 24 
N.Y.S.2d 573. 

S.D. A person attacking a transac- 
tion as fraudulent must prove his case 
notwithstanding the difficulties inher- 
ent in the situation—Counts v. Kary, 
297 N.W. 442. 


Tenn.App. The burden of proving 
that conveyances were fraudulent and 
not made to secure a bona fide in- 
debtedness was upon party alleging 
such fraud, in absence of admissions 
in the answers which shifted burden 
of proof.—Bank of Hendersonville v. 
Dozier, 142 S.W.2d 191. 


Va. The relationship of parties and 
insolvency of grantor in a deed do not 
of themselves constitute “badges of 
fraud” and relieve creditors of grantor 
from burden of proving the charges of 
fraud.—First Nat. Bank of Bluefield v. 
Pressley, 10 S.E.2d 526. 


In suit to set aside conveyance as in 
fraud of creditors, fraud is never pre- 
sumed, yet, when a prima facie case 
of fraud has been shown, the burden 
shifts, and defendant must establish 
the bona fides of the transaction.— 
First Nat. Bank of Bluefield v. Press- 
ley, 10 S.H.2d 526. 
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Ga. The statutory rule that a mar- 
ried woman may make contracts with 
other persons but when a transaction 
between husband and wife shall be at- 
tacked for fraud by the creditors of 
either, the onus shall be on the hus- 
band and wife to show that the trans- 
action was fair, applies to transactions 
between husband and wife, and does 
not extend to transactions between 
other relatives. Code 1933, § 53-505.— 
First Nat. Bank of Cornelia v. Kelly, 
10 S.H.2d 66, 190 Ga. 603. 

Mich. In suit by father’s creditor to 
set aside father’s conveyance of prop- 
erty to three daughters, burden of 
showing that conveyance was fraudu- 
lent was upon creditor.—Mason v. Ma- 
son, 296 N.W. 708, 296 Mich, 622. 

Va. Although burden of proving 
fraud was on one who alleged it, where 
transaction assailed was between fath- 
er and daughter, only slight evidence 
was required to ghift burden of show- 
ing its bona fides—Bank of Russell 
County vy. Griffith, 10 S.H.2d 481. 
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Ga. The statutory rule that a mar- 


ried woman may make contracts with 


other persons but when a transaction 
between husband and wife shall be 
attacked for fraud by the creditors of 
either, the onus shall be on the hus- 
band and wife to show that the trans- 
action was fair, applies to transactions 
between husband and wife, and does 
not extend to transactions between 
other relatives, Code 1933, § 53-505.— 
First Nat. Bank of Cornelia v. Kelly, 
10 S.H.2d 66, 190 Ga. 603. 

Ill.App. Where husband is found to 
be insolvent after making voluntary 
conveyance to wife, burden of dis- 
pelling implication of fraud as against 
pre-existing creditors is upon wife.— 
Second Nat. Bank of Robinson vy. 
Jones, 33 N.E.2d 732, 309 Ill.App. 358. 

Ky. In action by husband’s cred- 
{tors to set aside husband’s convey- 
ance to wife of property worth at the 
time about $2,000, and under which 
wife assumed mortgage of $2,200, 
where husband had executed convey- 
ance to wife eight days after sum- 
mons was served on_him, and wife 
claimed husband owed her $4,500, it 
became incumbent on wife to support 
conveyance. Ky.St. § 1907.—Walker v. 
Butt & Hardin, 143 S.W.2d 841, 284 


Ky. 36. 

Mich. Although transactions be- 
tween husband and wife should be 
closely scrutinized when rights of cred- 
itors are involved, burden is upon him 
who seeks to set aside a transaction as 
fraudulent as to creditors to adduce 
evidence in support of his claim, even 
though transaction assailed is one be- 
tween husband and wife. Comp.Laws 
1929, §§ 13392-13396, 138398, 13400.— 
Dean v. Torrence, 299 N.W. 798, 299 
Mich, 24, 

In suit to have assignments of stock 
in an oil company set aside as fraudu- 
lent to creditors, in which there was 
no testimony as to husband’s financial 
condition on date of assignment, nor 
evidence that he became insolvent or 
was without reasonable amount of cap- 
ital to run his business, nor proof that 
he did not, receive fair consideration 
for the stock, and the record showed 
that the wife had invested $15,000 in 
the oil company directly or by way of 
loans and property, a decree dismissing 
bill was properly granted. Comp.Laws 
1929, §§ 13392, 13398-13396, 13398, 
13400.—Dean vy. Torrence, 299 N.W. 
793, 299 Mich. 24. 

Pa.Com.Pl. Where a wife receives 
a note from her husband who is 
bankrupt, insolvent, or in financial dis- 
tress the burden of proof rests upon 
her to show by clear and satisfactory 
evidence that the transaction was fair 
and that her husband’s liabilities 
were not out of proportion to his then 
remaining assets.—Kramer v. Kramer, 
23 Hrie 195. 

Tenn.App. Where complainant seek- 
ing to set aside conveyances of securi- 
ties by husband to wife introduced evi- 
dence casting suspicion upon the trans- 
actions and warranting suspicion of 
fraud, burden of proof shifted to de- 
fendant, and defendant was required 
to show by preponderance of evidence 
that securities were paid for with 
wife’s own funds and that husband 
merely acted as her agent.—Union Bank 
vy. Chaffin, 147 S.W.2d 414. 

Va. In a contest between wife and 
husband’s creditors as to a transaction 
between husband and wife, burden is 
on wife to show bona fides of the trans- 
action.—First Nat. Bank of Bluefield 
v. Pressley, 10 S.E.2d 526. 

Wash. Where any question arises 
as to good faith of any transaction be- 
tween husband and wife, burden of 
proof is upon party asserting the good 
faith. Rem.Rev.Stat. §§ 5828, 6890 et 
seq.—Davison y. Hewitt, 106 P.2d 733. 


2 

La.App. Where household furniture 
seized under fieri facias was claimed 
by sister of Judgment debtor as a pur- 
chaser, and it appeared that debtor re- 
mained in possession of furniture aft- 
er alleged sale, there was a presump- 
tion that the parties were in bad faith 
and that sale was a simulation, and 


burden of overcomin 


(y 
tion was upon sister. Civ.Cod 
2480.—Dorsey v. ree 20 


ing the transfer.—Second Nat. Bank of 
Robinson v. Jones, 33 N.B.2d 732, ee 
Ill.App. 358. hae 

Where debtor’s transfer of properties 
to third party was alleged to have 
been made in consideration of a mine J: 
al deed to Texas land, evidence, inclu 
ing secret reservations made by debt 
and his wife in conveyance, that debt 
continued to live on part of premises 
conveyed, and that third party t 


ance as fraudulent, established | 
conveyance was a ‘‘voluntary conyey- 
ance’, so as to cast burden upon debtor 
to dispel implication of fraud by show- 
ing that debtor retained sufficient prop 
erty after such conveyance to fully pay 
off his obligations to creditor.—Secont 
Nat. Bank of Robinson vy. Jones 
N.B.2d 732, 309 Ill. App. 858. 
Mich. In suit to have assignm 
of stock set) aside as frandn) stage 
t 


creditors, it was necessary under 
statute that plaintiff establish that t 
assignments were made with actu 
intent to defraud or that such assig 
ments rendered defendant insolven 
left him with unreasonably small c 
ital to carry on his business, and 
that there was no fair consider I 
for the assignment. Comp.Laws 19 9, 
§§ 13392, 13393-13396, 13398-13400.— 
Dean v. Torrence, 299 N.W. 793, 2 
Mich, 24. ’ iE 
In suit to have assignments of s 
in an oil company set aside as fra 
lent to creditors, in which there f 
no testimony as to husband’s financial 
condition on date of assignment, nor — 
evidence that he became insolvent o 
was without reasonable amount of ) 
ital to run his business, nor proof. i 
he did not receive fair consideration for —_ 
the stock, and the record showed that 
the wife had invested $15,000 in the 
oil company directly or’ by way of | 
loans and property, a decree dismissing _ 
bill was properly granted. Comp.Laws 
1929, §§ 13392, 13398-13396, 133 
13400.—Dean v. Torrence, 299 N.W. 793. 
299 Mich. 24. ie 
Okl. A creditor seeking to set asid 
alleged fraudulent conveyance 0 
grounds not unlawful per se must, in © 
order to establish a prima facie ease, 
prove grantor’s insolvency on date con- 
yeyance was executed, or show want 
of fair and valuable consideration 
therefor. 24 Okl.St.Ann. §§ 5, E 
Jacks v. Dunham, 108 P.2d 1020. 
Evidence was insufficient to justify 
setting aside as fraudulent a transfer 
by wife to second husband of a tract 
of land left to her by first husband, in 
absence of proof that wife was in- 
solvent when conveyance was made or 
that conveyance lacked fair and valu- | 
able consideration, notwithstanding 
proof that business practices adopted 
by wife and second husband and those 
who dealt with them were not those or- 
dinarily used. 24 Okl.St.Ann. §§ 5,10. | 
—Jacks v. Dunham, 108 P.2d 1020. — 


Oki. In action to enforce judgment 

lien on realty which husband had con- 
veyed to his wife on day after husband 
was served with summons to appear in 
justice court, plaintiff to recover was 
not required to prove that husband was 
insolvent at time of transfer. 24 Okl. 
one. § 10.—Lucas v. Coker, 113 P.2d 
589. : 
Pa.Super. Where alleged fraudulent 
conveyance was from husband to wife 
or to them by entireties, actual fraud- 
ulent intent appears “prima _ facie” 
from a conveyance for a nominal con- 
sideration, and burden is then cast 
upon wife of showing that conveyance © 
was fair and that husband’s liabilities — 
were not out of proportion to his then 


_ Femaining aesatg.2 39 PS. : 354, 357. 
si mon. vi: mee 4 20 . d 805. 


: SAR, A suit by holders of notes, se- 
cured by mortgage on realty, to set 
aside mortgagors’ conveyance of other 
-jJand to their daughter as defrauding 
ereditors of mortgagors, to whom 
daughter | had surrendered corporation 
_ gtocks with understanding that they 
would be returned or property of like 
value substituted, was properly dis- 
" issed as against contention that con- 
areas nce was to pay debt barred by 
tatute of limitations, though deed was 
xecuted over three years after deliv- 
y of stocks, in absence of testimony 
showing when mortgagors’ indebtedness 
to daughter matured, as statute did not 
egin to run until payment, Ry due.— 
ss v. Manning, 149 S.W.2d 40. 
Fla. In a contest Boek creditors 
f an insolvent debtor and _ debtor’s 
wife over realty purchased in wife’s 
name during husband’s indebtedness, 
ere must be clear proof that the pur- 
e was made with wife’s separate 
: s; otherwise the presumption is 
that it was through means furnished 
ce husband.—Thomas y. Burke, 
0 So. 69. 
owa. Where plaintiff; in suit to set 
side’ bill of sale of personalty and 
to realty by es debtor to 
's children, alleged that convey- 
snd bill of sale both stated that 
were executed for $1 and other 
iieauie consideration, burden was on 
plaintiff to show lack of consideration, 
‘burden was not shifted by chil- 
’*s general denial of all allegations 
t specifically admitted and _ specific 
nial of allegations that conveyances 
re but. pretended transfers in fraud 
reditors and specific description of 
consideration, since children’s al- 
 Jegations did not constitute an “affirm- 
ative defense.”—Kroll vy, Kirchner, 293 


yes Where it had been determined 
prior appeal that bus company’s 
ng nO tgages, which purchaser of com- 
Ag -pany’s certificate of convenience and 
rr cessity had agreed to pay, were val- 
_company’s judgment creditor could 
; enforce her claim against amount 
e paid by purchaser on ground 
company had _ previously trans- 
red its buses and schedules, fraudu- 
y and without consideration, to 
ther company which had assumed 
company’s debts, and that money 
Hi" e paid by purchaser belonged to 
_ bus company instead of its mortgage 
creditors, in absence of any proof of 
fraud, lack of consideration or as- 
mption of obligations in connection 
th transfer of buses and schedules. 
addin v. Safety Motor Coach Co., 
51 S.W.2d 389, 286 Ky. 601. 
Mich. In suit by father’s creditor to 
set aside father’s conveyance of prop- 
erty to three daughters, burden was on 
reditor to show that consideration was 
Ail Br aceduate for the conveyance.—Mason 
-v. Mason, 296 N.W. 703, 296 Mich. 622. 
mhere may be a reasonable presump- 
ion that an advancement made by an 
nsolvent parent to his child to whom 
e was indebted was made with inten- 
sols of liquidating the indebtedness.— 
Mason v. Mason, 296 N.W. 703, 296 


f . In suit to have assignments of 
_ stock set aside as fraudulent to credi- 
tors, it was necessary under the stat- 
ute that plaintiff establish that the as- 
‘signments were made with actual in- 
tent to defraud or that such assign- 
ments rendered defendant insolvent or 
left him with unreasonably small cap- 
x ital to carry on his business, and also 
Ee. that there was no fair consideration 
' for the assignment. Comp.Laws 1929, 
13392, 13393-13396, 13398-13400.— 
ean v. Torrence, 299 N.W. 793, 299 
Sy Mich, 24. 
oe ‘Where, in suit to have assignments 
of property set aside as fraudulent to 
creditors, plaintiff has established that 
x pad the assignment left debtor insolvent or 
with unreasonably small capital, and 
hs that there was no fair consideration for 


the assignment, order of proof shifts 
to defendant to go terward with evi- 
dence that consideration was in fact 


24 App. 
made from fraudulent grantor, it is 


ment of consideration and good faith 
of transaction.—Toomay v. Graham, 
151 S.W.2d 119. 

N.J.Ch. Where no consideration is 
paid at the time of a conveyance and 
the conveyance is attacked as fraudu- 
lent, the burden of .proving the consid- 
eration is on the grantee. N.J.S.A. 25: 
2-10.—Lone Star Cement Corporation 
pO aon 18 A.2d 711, 129 N.J.Eq. 


N.Y.Sup, Where conveyance was 
made with actual intent on grantor’s 
part to defraud creditor, burden was 
upon grantee to prove that conveyance 
was for value, for fair consideration, 
and where such fact was not estab- 
lished, proof that grantee knew of 
fraud when he accepted conveyance 
was not essential. Debtor and Credi- 
tor Law, § 276.—B. W. G. Co-op. Cor- 
poration v. Collison, 24 N.Y.S.2d 651. 

Okl. A creditor seeking to set aside 
alleged fraudulent conveyance on 
grounds not unlawful per se must, in 
order to establish a prima facie case, 
prove grantor’s insolvency on date con- 
veyance was executed, or show want of 
fair and valuable ponsider ation there- 
for. 24 Okl.St.Ann. doe , 10.—Jacks Vv. 
Dunham, 108 P.2d 1 

Okl. Evidence ey ipeatteielt to jus- 
tify setting aside as fraudulent a trans- 
fer by wife to second husband of a 
tract of land left to her by first hus- 
band, in absence of proof that wife was 
insolvent when conveyance was made 
or that conveyance lacked fair and val- 
uable consideration, notwithstanding 
proof that business practices adopted 
by wife and second husband and those 
who dealt with them were not those 
ordinarily used. 24 Okl.St.Ann. §§ 5, 
10.—Jacks v. Dunham, 108 P.2d 1020. 

Pa.Super. In contest between wife 
and husband’s creditors, voluntary con- 
veyance is presumed to be fraudulent, 
and burden of proaf is on wife to show 
by clear and _ satisfactory proof that 
conveyance is fair and that husband’s 
liabilities were not out of proportion 
to his then remaining assets.—Powell 
v. Third Nat. Bank & Trust. Co. of 


Saba 19 A.2d 741, 144, Pa.Super. 
4 ; 
Pa.Super. Where alleged fraudulent 


conveyance was from husband to wife 
or to them by entireties, actual fraud- 
ulent intent appears prima facie” 
from a conveyance for a nominal con- 
sideration, and burden is then cast 
upon wife of showing that conveyance 
was fair and that husband’s liabilities 
were not out of proportion to his then 
remaining assets. 39 P.S. §§ 354, 357. 
—Simon v. Sorrentino, 20 A.2d 805. 

Pa.Com.Pl. Where the effect of a 
conveyance is to hinder, delay or 
defraud creditors, and there was no 
consideration for it, or the considera- 
tion which was paid was nominal or 
otherwise grossly inadequate, the con- 
veyance is presumptively fraudulent. 
—Baur v. Baur, 23 Hrie 114. 

Tenn.App. The statute providing 
that conveyances made and obligations 
incurred by person who is thereby 
rendered insolvent shall be fraudulent 
as to creditors, was applicable only 
to conveyances made without a fair 
consideration, and party charging 
fraud has burden of showing absence 
of fair consideration. Code 19382, § 
7274,—Bank of Hendersonville vy. Do- 
zier, 142 S.W.2d 191, 


Tenn.App. In suit to set aside con- 
veyances of bonds by husband to wife, 
wherein depositions introduced by com- 
plainant ie only that wife had re- 
ceived $1,000 from her father’s and 
mother’s estates, though $28,000 of 
bonds were sold to huspati, wife had 
burden of showing that she purchased 
the bonds with her own pr bth —Union 
Bank vy. Chaffin, 147 8.W.2d 414. 

Tenn.App: In suit to set aside as 
fraudulent husband’s deed to wife, 
wherein husband and wife asserted that 


Where transfer has — peon 


incumbent on purchaser to show pay- — 
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conveyance is lacking, intent to hin- 
der, delay or defraud is presumed as 
a matter of law, and it is only where 
actual intent to defraud is proven 
that transfer is void without regard 
for 2 het he of consideration. 39 P.S. 
Pa. § 357.—Commonwealth Trust Co. 
of Pittsburgh Vv. Reconstruction 
Finance Corporation, 120 F.2d 254. 

D.C.Cal. In absence of existing cred- 
itors at time a gift is made, there is 
no presumption that donor intended to 
defraud subsequent creditors, and there 
must be evidence or circumstances 
which would convince the court that 
such was the intention of the donor in 
order to authorize setting aside of the 
ie .—Lynch v. La Fonte, 37 F.Supp. 

Il.App. In “Fraud in Law’ cases 
where transfers are made without con- 
sideration and are deemed to be vol- 
untary, and where it appears that such 
transfers directly tend to or do impair 
rights of creditors, the question of 
actual fraud or fraud in fact or fraud- 
ulent intent of parties is immaterial 
and plaintiff is not required to show a 
fraudulent intent on part of grantor, or 
participation in such fraud by grantee 
in order to set aside conveyance.—Sec- 
ond Nat. Bank of Robinson y. Jones, 33 
N.E.2d 732, 309 Ill.App. 358. 

In creditors’ actions to set aside con- 
veyances in which actual consideration 
passed as being in fraud of creditors, 
which are designated as “Fraud in 
Fact” cases, plaintiff must show that 
there was a fraud in fact on part of 
debtor, and participation in such fraud 
on part of grantee——Second Nat, Bank 
of Robinson v. Jones, 33 N.H.2d 732, 
309 Ill.App. 358. 

Mass. nder uniform fraudulent con- 
veyance law the fraudulent intent may 
be proved by conduct but it must be 

proved and 
tL. ( Ter. Hd.) (ond KOMP WL RLY as 
Mason v. Wylde, 32 N.B.2d CIB “S08. 
Mass. 268. 

Mich. In suit to have assignments of 
stock set aside as fraudulent to credi- 
tors, it was necessary under the stat- 
ute that plaintiff establish that the as- 
signments were made with actual in- | 
tent to defraud or that such assign- 
ments rendered defendant insolvent or 
left him with unreasonably small cap- 
ital to carry on his business, and also 
that there was no fair consideration for 
the assignment. Comp.Laws 1929, §§ 
13392, 13393-13396, 13398-13400.— 
Dean v. Torrence, 299 N.W. 793,299 
Mich. 24. 

Mo.App. Where transfer has been 
made from fraudulent grantor, it is in- 
cumbent on purchaser to show payment 
of consideration and good faith of 
transaction.—Toomay v, Graham, 151 
S.W.2d 119. 

N.J.Ch. That judgment debtor de- 
sired to put his remaining assets be- 
yond reach of judgment creditor does 
not suffice to give judgment creditor 
relief under Fraudulent Conveyances 
Act, but proof must show that judg- 
ment debtor’s grantee participated in 
scheme, and mere fact that grantee 
knew of judgment debtor’s intention to 
defeat judgment creditor’s efforts to 
collect judgment would not defeat 
judgment debtor’s assigniment unless 
assignee actually participated in pur- 
pose by making reservation for benefit 
of judgment debtor or in some other 
manner combining with him to enable 
him to defeat collection of judgment. 
N.J.S.A. 25; eh —Hquitable Life Assur. 
Soc. of U.S. Patzowsky, 17 A.2d 794, 
128 N.J.Eq. B79. 

In judgment creditor’s suit to set 
aside as fraudulent an assignment from 
judgment debtor to his sister, the bur- 
den of establishing fraudulent combi- 
nation between judgment debtor and 
his sister was on judgment creditor 
and was required to be established by 
competent and satisfactory proof. N. 


. Ww, . 
where fair consideration for debtor’s 


is not to be ites a atte 
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\ 


TAL 26 :2-9.— Equitable Life Assur. 


Soc. of U. S. v. Patzowsky, 17 A.2d 
ees 128 N.J.Eq. 579, | 
.M. 


In suit to set aside fraudu- 
lent conveyance, where payment of 
consideration for transfer has been 
shown by transferee, burden shifts to 
attacking creditor to show that, at 
time of transfer, the purchaser had 
knowledge of fraudulent intent or no- 
tice of facts which would have put 
him on inquiry and which, if followed, 
would have led to knowledge of fraud- 
ulent intent.—Chesher v. Shafter Lake 
Clay.;Co., 115. P.2d 636,45 N.M. 419. 

N.Y.App.Div. Where debtors orally 
agreed to purchase certain property 
but never acquired title thereto nor an 
interest therein, and all expenses for 
improvements, water charges, etc., 
were paid by corporation to which 
moneys were advanced by —another, 
judgment creditor did not make out a 
cause of action against corporation 
and others for injunctive relief and 
accounting of rents on theory that cor- 
poration had been organized by debt- 
ors for purpose of acquiring the prop- 
erty and placing it beyond reach of 
creditor, in absence of any _ evidence 
that ,corporation and others had con- 
spired with debtors to defraud credi- 
tor.—Multiple Trading Corporation v. 
Demola, Realty Corporation, 28 N.Y.S 
2d 300, 262 App.Div. 152. 

N.Y¥.Sup. Where conveyance was 
made with actual intent on grantor’s 
part to defraud creditor, burden was 
upon grantee to prove that conveyance 
was. for value, for fair consideration, 
and where such fact was not estab- 
lished, proof that grantee knew of 
fraud when he accepted conveyance was 
not essential. Debtor and Creditor 
Law, § 276.—B. W..G. Co-op. Corpora- 
tion v. Collison, 24 N.Y.S.2d 651. 

In creditor’s suit to set aside as 
fraudulent wWife’s conveyance to hus- 
band of wife’s interest in real estate, 
held by husband and wife as tenants 
by the entirety, and purchased by 
wife for $4100, which was paid wholly 
out of wife’s property, evidence that 
$2,000 turned over to wife from hus- 
band’s wages over a period of years 
had gone into improvements of the 
real estate, did not establish that con- 
veyance to husband was for value, for 
“fair consideration”, so as to make nec- 
essary proof that husband knew of 
fraud when he accepted conveyance. 
Debtor and Creditor Law, 276.—B. 
W. G. Co-op. Corporation v. Collison, 
24 N.Y.S.2d 651. 


Pa.Com.Pl. Where a deed made by a 
debtor shows that the conveyance was 
without consideration there is a pre- 
sumption of fraud and no other evi- 
dence need be produced to show a 
fraudulent intent as to existing credi- 
tors.—Busch y. Jacobson, 30 Del.Co. 
aaa 


Wash. Transfers by husband to 
wife of shares of stock in company, 
which were owned by husband as his 
separate property, where invalid as 
in fraud of creditor, irrespective of 
motive actuating the transfers, where 
it was clear that husband was insol- 
vent at time transfers were made, since 
act of transferring property was con- 
clusive evidence of fraud and the in- 
tent was presumed from the act. Rem. 
Rey.Stat. §§ 5828, 6890 et seq.—Davi- 
son v. Hewitt, 106 P.2d 733. 

Wis. Where there has been fair and 
adequate consideration for a convey- 
ance, there must be proof that the 
grantee participated in the fraudulent 
intent in order to support finding that 
the transaction is void as to creditors, 
but the inference that it was done with 
fraudulent intent is readily drawn 
where it appears that a person heavily 
indebted has transferred his property 
upon grossly inadequate consideration. 
St.1939, §§ 242.03 to 242.05.—In re 
Rasmusgsen’s Hstate, 298 N.W. 172, 238 
Wis. 334. 

§ 729 


R.I. Even if assignees of grantor’s 
subsequent judgment creditors were en- 
titled to have their bill treated as a 
creditor’s suit to reach and apply prop- 
erty conveyed by grantor to his wife 


FRAUDULENT CONVEYANCES 


to their unsatisfied judgment on ground 
that it equitably belonged to grantor 
under a secret trust agreement with 
his wife whereby she held the bare 
legal title for his benefit, assignees had 
burden of proving the secret trust 
Seo ene alleged.—Harriss y. Orr, 14 
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Tenn.App. An insolvent debtor has 
the right to prefer one creditor over 
another, and the giving of such pref- 
erence of itself carries no presumption 
of fraud, or that the preferred debt 
does not in fact exist, but the burden 
of proving fraud is upon parties alleg- 
ing it—Bank of Hendersonville v. 
Dozier, 142 S.W.2d-191. 

§ 735 

Pa. On petition by junior ereditor 
of mortgagor for relief under statute 
providing that a creditor may attack a 
judgment confessed by a debtor on 
ground that mortgagor and her son by 
collusion and fraud permitted the son, 
after purchasing the mortgage, to ob- 
tain a confessed judgment for much 
more than was due on mortgage, trial 
court properly refused to permit son to 
testify as to any alleged arrangement 
to purchase mortgage, which * he 
claimed to have made with mortgagee, 
who died before purchase of mortgage, 
or with trust company, at time when 
trust company held only an undivided 
one-third interest in the mortgage as 
trustee. 12 P.S. § 911.—Donaldson, to 
Use of Bielski vy. Bielski, 17 A.2d 616, 
340 Pa. 528. 

Pa.Super. On petition by junior cred- 
itor of.mortgagor for relief under stat- 
ute providing that a creditor may at- 
tack a judgment confessed by a debtor 
on ground that mortgagor and her son 
by collusion and fraud permitted the 
son, after purchasing the mortgage, to 
obtain a confessed judgment for much 
more than was due on mortgage, trial 
court properly refused to permit son 
to testify as to any alleged arrange- 
ment to purchase mortgage, which he 
claimed to have made with mortgagee, 
who died before purchase of mortgage, 
or with trust company, at time when 
trust company held only an undivided 
one-third interest in the mortgage as 
trustee. 12 P.S. § 911.—Donaldson, to 
Use of Bielski, vy, Bielski, 14 A.2d 859. 
141 Pa.Super, 320. 


§ 748 
Ga. In suit by bank, which had re- 
covered a judgment on a note against 
surety on note, against’ surety’s chil- 
dren to set aside deed to the children 
on ground that it was fraudulent, sure- 
ty’s testimony that he was an indorser 
on the note was material and competent 
to show the surety’s motive and a 
preference under statute to pay his 
individual debt to his children over 
his debt as surety for a third person. 
Code 1933, § 28-301.—First Nat. Bank 
of Cornelia y. Kelly, 10 S.H.2d 66, 190 
Ga. 603. 
§ 751 


Minn. In action to remove clouds 
from title, where mortgage was _ at- 
tacked as fraudulent because allegedly 
given by’ mortgagor when insolvent 
for less than fair consideration, reject- 
ing proof that notes secured by mort- 
gage were executed for fair considera- 
tion was prejudicial error, particular- 
ly where trial judge’s own remarks 
had induced mortgagees to believe such 
proof was unnecessary until notes were 
attacked. Mason’s. Minn.St.1927, § 
8478.— McIntyre y. Peterson, 298 N.W. 
Wilioe 

§ 759 

Tenn.App. In action for declaration 
that trust deeds executed by mother 
to secure notes held by daughter were 
void, it was competent for daughter to 
testify directly concerning her purpose 
and intention in taking the deeds of 
trust.—Bank of Hendersonville y. Do- 
zier, 142 S.W.2d 191. 


§ 770 
Cal.App. In action to quiet title by 
execution purchaser’s grantee on 


ground that grantee’s title was superi- 
or to title of defendant who claimed 
through deed executed by judgment 
debtor, because the judgment debtor 
and others had conspired to defraud 


creditors, evidence sustained finding 
against claims of fraud.—Cook v. Hunt- 
ley, 112 P.2d 889. 

Cal.App. Evidence relating to’ de- 
fendant bank president’s knowledge of 
unsatisfactory condition of ank 
throughout year 1931 in which new 
bank stockholders’ liability act became 
effective, and to the transfer by de- 
fendant, while in debt and only a few 
months before closing of bank, of all 
of his real and personal property with 
exception of bank stock to a newly 
incorporated investment company for 
stock of company which he transferred 
without consideration to his wife and 
ehildren, established fraudulent nature 
of the transfer of property. St.1931, 
Pac cielans See v. Michel, 113 P.2d 
916. . 
Iowa. Mere ground for suspicion 
that conveyance is fraudulent is not 
sufficient to justify the setting aside 
of the conveyance in a creditor’s suit. 
—Kroll v. Kirchner, 293 N.W. 433. 

Ky. Mere suspicion that surety on 
note had endeavored to put his prop- 
erty beyond reach of erediters was not 
sufficient to justify judgment for payee 
in payee’s action against surety and 
principal on note and to set aside 
transfers of property by surety.—Kelly 
vy. King, 145 S.W.2d 78, 284 Ky. 429. 

Mich. Where, in bringing a judg- 
ment creditor’s bill, plaintiff alleges 
and attempts to prove fraud, there 
must be competent proof of the charges 
made, and allegations and conjectures 


as to fraud are not sufficient: Comp. 
Laws 1929, §§ ' 13392-18396, 13398, 
13400.—Dean v. Torrence, 299 N.W. 


793, 299 Mich. 24. 
Mo. 


debtor’s conveyance of farm lands, 
which was made without consideration, 
evidence justified finding that market 


§ TL 


In suit by judgment creditors | 
to set aside as fraudulent judgment 


value of land was in excess of yalue ° 


of homestead, and the amount of a note 
and deed of trust which was a first 
lien on the land.—Blattel y. Stallings, 
142 S.W.2d 9. 

Mo. In wife’s action to quiet and 
determine title to realty and to recover 
dower, wherein wife sought to set 
aside foreclosure sale under deed of 
trust securing note on which wife was 
comaker with deceased husband, evi- 
dence sustained denial of relief on 
ground that wife duly executed the 
note and deed, which were not fraudu- 
lently given, and that note was due and 
unpaid at time of foreclosure sale. Mo. 
St.Ann. §§$ 318, 389, 2653, 3015, 3075, 
pp. 202, 226, 656, 1863, 1900.—Owens 
v. Owens, 146 S.W.2d 569. 

N.J. Evidence held to sustain, fact 
findings that transfers of property 
were fraudulent as to judgment cred- 
itor.—Goldberg v. Yeskel, 19 A.2d 788. 


129 N.J.Eq. 410, affirming 20 A.2d 
656, 129 N.J.Eq. 404. ; 
N.Y.Sup. Where plaintiff cannot 


show fraudulent intent in an action to 
set aside fraudulent conveyance, plain- 
tiff establishes prima facie case merely 
by proof that voluntary conveyance 
was made without any consideration, 
and that, when conveyance was made, 
grantor was indebted to  plaintiff.— 
Cregg v. Blectri-Craft Corporation, 25 
N.Y.S.2d'' 920)" 175) Mise?" 964; 

Tex.Civ.App. A conveyance by debt- 
or is prima facie void as to existing 
creditors. Rev.St.1925, art. 3997.— 
Duncan y. Jones, 153 S.W.2d 214. 

Va. In suit to set aside conveyance 
by attorney of law library and office 
equipment to law partnership composed 
of himself and daughter on ground that 
conveyance was in fraud of creditors, 
wherein defendants claimed that daugh- 


ter paid liens against library and 
equipment and received assignment of 
liens, evidence supported conclusion 


that there was no consideration for 
transfer to daughter of liens, so as to 
authorize daughter to assert lien upon 
Conveyance being set aside——Bank of 


Russell County v. Griffith, 10 S.H.2d 
481. 

§ 771 
Cal.App. In all cases of alleged 


fraudulent conveyances, it is permissi- 
ble to prove fraud by circumstances,— 
Chichester v. Mason, 111 P.2d 862. 


§ 771 


Cal.App. Where the real intent of 
the parties and the facts of the trans- 
actions were peculiarly within knowl- 
edge of parties to alleged fraudulent 
conveyances, fraud could be proved by 
circumstantial evidence.—Walker  v. 
Laugharn, 112 P.2d 695. t 

Mo.App. In judgment creditor’s suit 


to set aside alleged fraudulent assign- 


ment, direct evidence that advance- 
ments from assignee to debtor, which 
allegedly constituted consideration for 
assignment, were loans and not gifts 
could be overcome by circumstantial 
evidence or by inferences.—Toomay V. 


Graham, 151 8,W.2d 119. 


§ 774 

Il. The fraud necessary to invali- 
date a conveyance which prefers one 
creditor over other creditors of gran- 
tor will not be presumed but must be 
established by convincing proof, and 
mere suspicion arising out of fact that 
grantor and grantee are related will 
not create a’ presumption of bad faith. 
—Albers v. Zimmerman, 33 N.H.2d 452, 
376 Ill, 306. 

La. In creditor’s suit to set aside 
as fraudulent debtor’s transfer to wife 
of shares of stock, debtor’s testimony 
that certificates were in wife’s name, 
and possession together with recitals 
in notarial act of transfer as to de- 
livery and acknowledgment of receipt 
thereof and references in creditor’s 
petition to ‘‘transfer’ as such, suffi- 
ciently established the physical deliv- 
ery of certificates so as to show com- 
pleted transfer, notwithstanding wife, 
who understood very little English, 
testified to contrary.—Jones v. Thi- 
bodaux, 199 So. 638, 196 La. 533, 

La, Wvidence failed to establish that 
formation of corporation by one con- 
ducting business in a building owned 
by heirs of decedent and acquisition of 


such stock in corporation by heirs in 


corporation, 


satisfaction of indebtedness against one 
conducting business for advances made 


- to him violated Bulk Sales Act, where it 


appeared that one conducting business 
did not transfer business and assets to 
and that only effect of 
formation of corporation and _ subse- 
quent execution of a lease by it to heirs 
was to substitute corporation for indi- 


- vidual conducting business as tenant of 


heirs. Act No. 114 of 1912; Act No. 270 
of 1926.—Interstate Wlectric Co. v. 
Tucker, 2 So.2d 56, 197 La. 660. 

La.App. Where household furniture 
seized under fieri facias was claimed 
by sister of judgment debtor as a 
purchaser, and it appeared that debtor 
remained in possession of furniture 
after alleged sale, evidence was insuffi- 
cient to overcome statutory presump- 
tion that sale to sister was simulated. 
Civ.Code, art. 2480.—Dorsey v. Ashford, 
200 So. 176. 

Mich. Evidence showed that the pur- 


~ pose of an agreement entered into be- 


tween corporation and individual, who 
largely owned certain loan companies, 
that the profits of the loan companies 
should be applied to the reduction of 
individual’s indebtedness to the corpo- 
ration, was the safeguarding of the 
interests of the corporation in advanc- 
ing money to individual and his loan 
companies and to enable him to dis- 
charge his indebtedness, and that it 
was not entered into in bad faith in or- 
der to prefer the corporation over other 
ereditors of the individual—John A. 
Parks Co. v. General Discount Corpora- 
tion, 293 N.W. 6638, 294 Mich. 316. 

N.J.Ch. Evidence established that 
judgment debtor by the fraudulent use 
of judgments and corporate fiction 
sought to evade judgment of judgment 
ereditor.—Goldberg v. Yeskel, 20 A.2d 
656, 129 N.J.Eq. 404, affirmed 19 A.2d 
788, 129 N.J.Eq. 410. 

N.Y.Sup. In action for an accounting 
involving title to the proceeds of as- 
signed accounts to both parties wherein 
plaintiff asserted priority of assignment, 
evidence showed that assignment was 
made to plaintiff in good faith for pres- 
ent consideration and that although 
plaintiff had not always insisted on the 
full measure of its rights, plaintiff had 
never intended to surrender and had 
not in fact surrendered anything ap- 
proaching unfettered dominion over the 
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accounts or other proceeds and that at 
least some of the 48 invoices received 
in evidence bore assignment date prior 
to those of defendant’s so that plaintiff 
was entitled to an accounting.—South- 
ern Kraft Corporation v. Standard Cap- 
ital Corporation, 27 N.Y.S.2d 238. 
Okl. Neither relationship of parties 
to a deed, nor indebtedness of grantor, 
nor fact that consideration for convey- 
ance was a pre-existing debt, consti- 
tutes ‘prima facie evidence” that con- 
veyance was fraudulent, 24 OkI.St. 


Ann, §§ 5, 10.—Jacks vy, Dunham, 108 
P.2d 1020. 
Okl. Evidence held sufficient to sus- 


tain trial court’s finding that assign- 
ment of judgment was executed in 
fraud of one to whom prior judgment 
against assignor was assigned and 
without consideration, so that claim. of 
assignee of prior judgment to amount 
paid into court in satisfaction of later 
judgment by judgment debtor after 
service thereon of garnishment writ, 
sued out by assignee of prior judgment, 
and recording of assignment of later 
judgment, was superior to claim of as- 
signee of later judgment.—Smyers v. 
Raleigh, 113 P.2d 363. 

Pa.Com.Pl. It was held, under the 
evidence, that the erection on real es- 
tate of a real estate broker’s sign bear- 
ing the word ‘Sold’, and the placing 
of iron pins and wooden stakes of the 
height of several feet, outlining the 
area of a proposed dwelling house, were 
such notice of an unrecorded agreement 
of sale and of the possession of the 
purchaser claiming thereunder that the 
holder of a judgment note or bond en- 
tered subsequently was bound thereby 
and could not take priority over the 


purchaser of the realty.—Crowell v. 
Bell, 56 Montg. 322. 

Tenn.App. In action to set aside 
trust deeds executed by mother to 


daughter as fraudulent, evidence held 
not to establish that either trust deed 
was prepared or executed in a clande- 
stine or surreptitious manner.—Bank 
of Hendersonville y. Dozier, 142 S.W.2d 


Utah. In suit by judgment creditor 
against debtor and corporation which 
debtor organized after debtor had con- 
tracted to buy land from original own- 
er to have declared void a transfer to 
corporation of debtor’s interest in land, 
evidence justified relief on ground that 
interest which debtor transferred to 
corporation exceeded in value. debtor’s 
$2,300 homestead exemption and that 
corporation was debtor’s alter ego.— 
Nielson v. Smith, 107 P.2d 158. 
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C.C.A.I11. In suit by receiver of in- 
solvent national bank to cancel a deed 
whereby stockholder conveyed proper- 
ty to her husband, after assessment 
had been made against stockholder, 
evidence sustained determination that 
conveyance was made with intent to 
hinder, delay, or defraud creditors. 
Smith-Hurd Stats.Ill. ec. 59, § 4.—Adair 
v. Shallenberger, 119 F.2d 1017. 


Ark. In suit by holders of notes, se- 
cured by mortgage on realty, to set 
aside mortgagors’ conveyance of other 
land to their daughter as defrauding 
ereditors, where evidence showed that 
mortgage had not been foreclosed and 
failed to show that mortgaged property 
was insufficient to meet mortgage debt, 
charge of fraud was not sustained, and 
chancellor did not err in dismissing 
complaint for want of equity.—Less v. 
Manning, 149 S.W.2d 40. 

Cal. Evidence authorized judgment 
for judgment creditor in creditor’s pro- 
ceeding against debtors and their son 
to subject to lien of judgments land 
owned by debtors, the record title to 
which had been transferred to son by 
means of an alleged fraudulent fore- 
closure of a deed of trust and sale.— 
Badal v. Adams, 104 P.2d 1023. 

Cal.App. Evidence supported finding 
that conveyance of realty by parents 
to married daughter was without con- 
sideration and in fraud of existing 
ereditor. Code Ciy.Proc. § 2061, subds. 
2, 3.—Van Der Veer vy. Winegard, 107 
Pe2O soa 

Iowa. Finding that transfer of all 
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realty and personalty by mother to 
children, who knew of indebtedness for 
improvements, with secret reservation 
of life estate in land to mother who 
later went into bankruptcy was upon 
grossly inadequate consideration and 
with intention to defraud creditor fur- 
nishing material for improvements and 
was fraudulent and should be set aside, 
was sustained by the.evidence.—F. B. 
Ss as & Sons y. Fisher, 296 N.W. 


Iowa. Evidence warranted decree 
that mortgage of debtor’s farm to son 
purportedly given to secure payment 
of son’s services was fraudulent and 
void as to debtor’s creditors, and that 
debtor’s farm was subject to lien of 
ereditor’s judgment.—Hatheway v. 
Hanson, 297 N.W. 824, 230 Iowa 386. 

Ky. Evidence justified setting aside 
conveyance from husband to wife on 
ground that it was fraudulent as to 
husband’s creditors. Ky.St. § 1907.— 
Walker v. Butt & Hardin, 143 S.W.2d 
841, 284 Ky. 36. 

Mich. In suit by father’s creditor to 
set aside father’s conveyance of prop- 
erty to three daughters, evidence was 
insufficient to show that creditor sus- 
tained burden of proving that convey- 
ance was fraudulent and was without 
adequate consideration notwithstanding 
a reservation of a life estate to the fa- 
ther. Comp.Laws 1929, §§ 13392 et 
seq.,_ 133895, 13398.—Mason v. Mason, 
296 N.W. 703, 296 Mich. 622. 

Minn, In action by husband’s credi- 
tor to have a transfer of money by 
husband to wife set aside on ground 
that it was a “fraudulent conveyance”, 
evidence that transfer of money was 
made in part in consideration of an an- 
tecedent debt, and in part as the pro- 
ceeds of insurance on property belong- 
ing to the wife, sustained a finding that 
the transfer was not a. “fraudulent 
conveyance” as to creditors. Mason’s 
Minn.St.1927, § 8477(b).—Kummet y. 
Thielen, 298 N.W. 245. 

Minn. HWvidence' sustained finding 
that conveyance by defendants to their 
daughters was not made to defraud 
pen arg SNL v. Hollo, 298 N.W. 


NJ. Plenary proof sustained find- 
ing that conveyances from husband 
and wife to third party and from third 
party to wife were fraudulent as to 
persons who had previously instituted 
malicious prosecution suits against 
husband.—Petrillo v. Snelbaker, 19 A. 
2d 683, 129 N.J.Eq. 487. 

N.J.Ch. Evidence was_ sufficient to 
show that when a mother conveyed real- 
ty to her son she thereby became insol- 
vent and that the transfer was made for 
the purpose of avoiding the claims of a 
judgment creditor and others. N.J.S.A. 
25:2-10.—Lone Star Cement Corpora- 
tion v. Palmer, 18 A.2d 711, 129 N.J. 
Hq. 214. 


Pa.Super. In contest between wife 
and husband’s creditors, voluntary con- 
veyance is presumed to be fraudulent, 
and burden of proof is on wife to show 
by clear and satisfactory proof that 
conveyance is fair and that husband’s 
liabilities were not out of proportion 
to his then remaining assets.—Powell 
v. Third Nat. Bank & Trust Co. of 
pig ret 19 A.2d 741, 144 Pa.Super. 


Tenn.App. In suit for adjudication 
that trust deeds executed by mother to 
daughter were fraudulent and void, evi- 
dence held not to authorize finding that 
mother was controlled by daughter in 
making the conveyances.—Bank of 
Ree oh oe v. Dozier, 142 S.W.2d 


Hvidence held to authorize finding 
that trust deeds executed by mother to 
secure notes held by daughter were not 
fraudulent but were good and valid 
conveyances to secure bona fide in- 
debtednesses. Code 1932, §§ 7273, 7274. 
—Bank of Hendersonville y. Dozier, 
142 S.W.2d 191. 

Tenn.App. Evidence that husband 
conveying land to wife told notary 
drafting deed and taking husband’s ac- 
knowledgment that sureties on note ex- 
ecuted by husband would levy on land 
if land was not conveyed to wife, and 
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Tex.Civ.App. 
leged fraudulent conveyance from hus- 


band to wife, evidence established that 


indebtedness secured by lien on prop- 
erty conveyed was paid out of wife’s 
separate estate, rather than with com- 
munity funds as contended by plain- 
tiff. Vernon’s Ann.Civ.St. art. 97.— 
Texas Nat. Bank of Beaumont v. Edson, 
149 S.W.2d 257. 

Wis. Evidence held sufficiently clear, 


satisfactory and convincing to author- 


ize setting aside transaction whereby 
husband executed conveyance of all 
his property to third person and took 
a deed to himself and wife as joint 
tenants, on ground that such transac- 
tion was fraudulent against creditors. 
—Zimdars vy. Zimdars, 295 N.W. 675, 
236 Wis. 484. 
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Ill.App. Where no evidence was in- 
troduced showing that assignment of 
oil and gas lease by husband to wife 
was based upon any _ consideration, 
statements as to husband’s ownership 
of a 160-acre farm after the transfer, 
with no reference as to value thereof, 
were insufficient to discharge burden 
placed upon husband and wife to dis- 
pel implication of fraud as to ex- 
isting creditor of husband by show- 
ing that husband was solvent after 
making the transfer.—Second_ Nat. 
Bank of Robinson v. Jones, 33 N.H.2d 
732, 309 Ll App. 358. 

Mich. In suit in aid of execution 
based on theory that judgment debtor 
who purchased lots on land contract 
to himself alone and alone paid pur- 
chase price was insolvent when he had 
vendor deed lots to himself and wife 
as tenants by entirety, plaintiff made 


~ out a prima facie case which was. not 


shaken by the testimony of the de- 
fense. Comp.Laws 1929, § 14617.— 
Emery v. Tant, 295 N.W. 356, 295 Mich. 
669. 


N.J.Ch. Evidence was sufficient to 
show that when a mother conveyed real- 
ty to her son she thereby became insol- 
vent and that the transfer was made for 
the purpose of avoiding the claims of 
a judgment creditor and others. N.J. 
S.A. 25:2-10.—Lone Star Cement Cor- 
poration v. Palmer, 18 A.2d 711, 129 
N.J.Hq. 214. 

Okl. Neither relationship of parties 
to a deed, nor indebtedness of grantor, 
nor fact that consideration for con- 
veyance was a pre-existing debt, con- 
stitutes ‘prima facie evidence’ that 
conveyance was fraudulent. 24 OkI.St. 
Ann. §§ 5, 10.—Jacks v. Dunham, 108 
P.2d 1020. 


Pa.Super. In contest between wife 
and husband’s_ creditors, voluntary 
conveyance is presumed to be fraudu- 
lent, and burden of proof is on wife 
to show by clear and_ satisfactory 
proof that conveyance is fair and that 
husband’s liabilities were not out of 
proportion to his then remaining as- 
sets.—Powell v. Third Nat. Bank & 
Trust Co. of Scranton, 19 A.2d 741, 144 
Pa.Super. 480. 

Pa.Com.Pl. A decedent, represented 
by the plaintiff, sold a property to the 
father of defendants in 1925, taking a 
mortgage for $10,000, the last payments 


on which were made in 1932. In 1934, 
defendants’ father conveyed another 
property to defendants. In 1939, the 


plaintiff issued execution on the mort- 
gaged premises and purchased it at 
Sheriff’s Sale for costs, the balance of 
the real debt being $7,000, with inter- 
est and considerable taxes against it. 
The plaintiff bought this action in eq- 
uity praying that the conveyance in 
1934 of the property to defendants be 
set aside as fraudulent on the ground 
that the debtor was rendered insolvent 
and the conveyance to his children was 
without a fair consideration. Although 
the Fraudulent Conveyance Act, 39 P.S. 
§ 351 et seq., provides that ‘Every con- 
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and the conveyance was a gift, an ex- 
amination of the debtor’s assets at the 
time of the conveyance showed their 
value to exceed the indebtedness and it 
was held that there was no fraud.— 
Gamble v. White, 21 Wash. 100. 

Tex.Civ-App. In suit to set aside al- 
leged fraudulent conveyance from hus- 
band to wife, evidence supported find- 
ing that husband was solvent when con- 
veyance was made. Vernon’s Ann.Civ. 
St. art. 3997.—Texas Nat. Bank of 
Beaumont v. Edson, 149 S.W.2d 257, 
error refused. 

Va. In suit by husband’s creditors 
to set aside conveyance of husband’s 
property to wife, evidence failed to 
show that husband was insolvent at 
time of conveyance, so as to establish 
a prima facie ease of fraud and re- 
quire defendants to establish the bona 
fides of the transaction.—First Nat. 
Beas Bluefield v. Pressley, 10 S.B. 
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C.C.A.Ill, In suit by national bank 
receiver to cance] deed of stockholder 
to her husband executed after assess- 
ment had been made against stock- 
holder, where defendants contended 
that at time husband purchased prop- 


-erty 29 years prior to wife’s convey- 


ance to husband, title: was taken in 
wife’s name to secure money advanced 
by her, evidence justified determina- 
tion that by delay in asserting his 
right the husband was barred by 
“laches” from claiming the property 
as against wife’s creditors and that 
the subsequent conduct of husband 
and wife evidenced a positive intent of 
husband to give property to wife.— 
Adair v. Shallenberger, 119 F.2d 1017. 

Ala. In suit in equity to enforce a 
vendor’s lien to obtain payment of 
purchase price of realty, evidence es- 
tablished that respondent, who was 
complainant’s only brother, never 
agreed to pay anything for the realty, 
but that it was intended as a gift by 
complainant to help respondent, who 
was indigent, and to delay or defeat 
bank in collection of a surety debt 
from the complainant, or to put com- 
plainant in a better position to nego- 
tiate with bank.—Murray y. Murray, 
200 So. 559, 240 Ala. 550. 


Ala. In suit by judgment creditor 
of father to set aside as fraudulent 
a conveyance of land to daughter by 
father who was hard pressed for funds 
and who had shortly before indicated 
that bankruptcy might follow, father 
and daughter had burden of establish- 
ing by strong and convincing evidence 
that conveyance was supported by. ade- 
quate and valuable consideration.— 
aan vy. Wohl, South & Co., 1 So.2d 


In suit by judgment creditor of 
father to set aside as fraudulent a 
conveyance of land to daughter by fa- 
ther who was hard pressed for funds 
and who had shortly before indicated 
that bankruptey might follow, evidence 
was insufficient to show that convey- 
ance was supported by adequate and 
valuable consideration.—Ryan v. Wohl, 
South & Co., 1 So.2d 292. 

In suit by judgment creditor of 
father to set aside as fraudulent a 
conveyance of land to daughter by fa- 
ther who was hard pressed for funds 
and who had shortly before indicat- 
ed that bankruptcy might follow, evi- 
dence was insufficient to show that 
money allegedly paid by daughter to 
father was used for payment of fa- 
ther’s debts.—Ryan v. Wohl, South & 
Co., 1 So.2d 292. 


Ark. In action by judgment credi- 
tor to set aside judgment debtor’s 
deed conveying 220 acres of land to 
his wife, on ground that the trans- 
action was a fraud on creditors, evi- 
dence sustained trial court’s finding 
that deed was without consideration 
so as to require deed to be set aside 


except as” to 80 acres. _claimes 
Ro 


aa fate, 
homestead.—Scrape v. 1 
S.W.2d 948. bi NS eee 
Cal.App. Evidence supporte 
that conveyance of realty by par 
to married daughter was without ¢ 
sideration and in fraud of existi 
ereditor. Code Civ.Proe. § 2061, subd 
2, 3.—Van Der Veer v. Winegard, 10’ 
B20097. ae 
Cal.App. Evidence sustained jud 
ment setting aside conveyance and su 
jecting land conveyed to satisfaction | 
a deficiency judgment obtained ageing 
the grantor in a mortgage foreclos 
proceeding, on ground that the con 
ance was made without considerat 
in order to hinder, delay, and defrau 
the mortgagee. Civ.Code, § 3439.—Se- _ 
curity-First Nat. Bank of Los Angeles het 
v. Bruder, 113 P.2d 3 ay 
Bvyidence 
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his wife and children and only con- 
sideration that son claimed to hav 
given for transfers to him of truck, — 
tractor and other property was_ the 
payment of hospital and doctors’ b 
incurred by the father which p 
ments were made from proceeds 
ranch operations by the family, shov 
that transfers to son were fraudu 
as to father’s creditors and he 
judgment creditor could recover 
property transferred. Code Civ.Pro: 
89; iv.Code, §§ 3439.06, 3440. 
Grant v. Segawa, 112. Pi2a e844 ee 
Fla, In a contest between creditors 
of an insolvent debtor and debtor’s : 
over realty purchased in wife’s ne 
during husband’s indebtedness, th 
must be clear proof that the pur 
was made with wife’s separate fu 
otherwise the presumption is that i 
through means furnished by her hi 
band.—Thomas y. Burke, 200 So. 6 
lowa. In suit to set aside bill o 
sale of personalty and deed to real Sa 
by plaintiff's debtor to debtor’s chil- | 
dren, plaintiff failed to carry his bu 
den of establishing absence of or in- 
adequacy of consideration under the 
evidence.—Kroll y.- Kirchner, 293 N. 
W. 433 ete ‘ , 
_ Jowa. Finding that transfer of all | 
realty and personalty by mother to— 
children, who knew of indebtedness one 
improvements, with secret reservation — 
of life estate in land to mother who 
later went into bankruptcy, was up 
grossly inadequate consideration and 
with intention to defraud creditor fur- 
nishing material for improvements and 
was fraudulent and should be set aside. 
was sustained by the evidence.—F, | 
peabarese & Sons v. Fisher, 296 N 


Iowa. Evidence 


vy. Polsle 
230 Iowa 780. 


brother’s wife was in fraud of plain- 
tiff, so as to authorize setting aside 
deed, where it appeared that debtor had 
been advanced sums of money by hi 
mother during her lifetime at least the 
equal of debtor’s interest in mother’s 
realty.—Harlow v. Brand, 148 S.W.2d 
690, 285 Ky. 516. f et | 
_La. Evidence did not warrant annul- — 
ling a series of transfers of land for 
fraud or misrepresentation and for 
want of a price or consideration, on 
ground that original transferee did not 
pay a certain sum of money to a bank 
for a widow who with her deceased 
husband’s heirs was sent into posses- 
sion of land by a court judgment and 
that transfer was made only to shield 
land from debts owed to bank.—Met- 
calf vy. Monsour, 197 So. 235, 195 La. 
570. 

Mich. In suit by father’s creditor to 
set aside father’s conveyance of proper- ~ 
ty to three daughters, evidence was in- 
sufficient to show that creditor sus- — 
tained burden of proving that convey- 
ance was fraudulent and was without 
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- a reservation of a life estate to the fa- 
_ ther. Comp.Laws 1929, §§ 13392 et 
———, seq., 18395, 13398—Mason v. Mason, 
— ** 296 N.W. 703, 296 Mich. 622. __ 
-. +~Mich. In suit by father’s creditor to 
set aside father’s conveyance of prop- 
erty to three daughters, evidence was 
abe insufficient to show that father and 
son-in-law agreed that father’s indebt- 
edness to son-in-law was. to be liqui- 
- dated by conveyance or that son-in-law 
accepted conveyance in discharge of in- 
- debtedness.—Mason vy. Mason, 296 N.W. 
7038, 296 Mich. 622. 
~ Minn. In action by husband’s credi- 
or to have a transfer of money by hus- 
band to wife set aside on ground that 
it was a “fraudulent conveyance’’, evi- 
dence that transfer of money was made 
in part in consideration of an ante- 
- cedent debt, and in part as the pro- 
eds of insurance on property belong- 
g to the wife, sustained a finding 
hat the transfer was not a “fraudulent 
: mveyance’ as to creditors. Mason’s 
- Minn.St.1927, § 8477(b)—Kummet. v. 
Thielen, 298 N.W. 2465. 
Mo. Hvidence that judgment debtor 
ransferred by deeds, without consider- 
ion, all his property, authorized de- 
ee setting aside deeds as hindering 
nd delaying judgment creditors.—Blat- 
v. Stallings, 142 S.W.2d 9. 
Mo.App. In judgment creditor’s suit 
o set aside assignment of personalty to 
ebtor’s son-in-law, evidence established 
at payments of money which son-in- 
w had made to debtor, and for repay- 
ment of which assignment was allegedly 
‘made, were mere gifts and did not cre- 
bona fide debts—Toomay v. Gra- 
151 S.W.2d 119. 


i Bee Cacsiti dec of 
e Life Assur. Soc, 0 i - 
wsky, 17 A.2d 794, 128 N.J.Hq. 579. 
N.¥.Sup. In action to set aside as- 
gnment of interest in an estate, made 
1ortly before rendition of judgment 
ia) “against assignor on notes, in considera- 

tion of debt evidenced by note executed 
efore notes on which judgment was 
dered, evidence held not to show 
lack of fair consideration. Debtor and 
@reditor Law, §§ 272, 273, 276.—Flierl 
-v. Hickey, 24 N.Y.S.2d 573. 


Y.Sup. In creditor’s suit to set 
aside as fraudulent wife’s conveyance 
to husband of wife’s interest in_ real 
pete: held by husband and wife as 
enants by the entirety, and purchased 
y wife for $4100, which was paid 
wholly out of wife’s property, evidence 
that $2,000 turned over to wife from 
usband’s wages over a period of years 
had gone into improvements of the 
real estate, did not establish that con- 
- yeyance to husband was for value, for 
“fair consideration”, so as to make 
necessary proof that husband knew of 
fraud when he accepted conveyance. 
- Debtor and Creditor Law, 26. = Be 
-_ W. G. Co-op. Corporation v. Collison, 
omnes ON Y.S.2d0:- 651. { 
ape, 3! N.Y.Sup. In action for an accounting 
involving title to the proceeds of as- 
signed accounts to both parties wherein 
plaintiff asserted priority of assign- 
rg}. ment, evidence showed that assignment 
was made to plaintiff in good faith for 
. present consideration and that although 
plaintiff had not always insisted on the 
full measure of its rights, plaintiff had 
never intended to surrender and had not 
in fact surrendered anything approach- 
ing unfettered dominion over the ac- 
| counts or other proceeds and that at 
, least some of the 48 invoices received 
in evidence bore assignment date prior 


adequate consideration notwithstanding 
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to those of defendant’s ‘ ‘that 
tiff was entitled to an accounting. 
Southern Kraft Corporation v. Standar. 
Capital Corporation, 3 
Okl. Neither relationship of parties 
to a deed, nor indebtedness of grantor, 
nor fact that consideration for convey- 
ance was a pre-existing debt, consti- 
tutes “prima facie evidence’ that con- 
veyance was fraudulent. 24 OkI.St. 
Ann. §§ 5, 10.—Jacks vy. Dunham, 108 
P.2d 1020. 

Pa.Com.Pl. Actual intent appears as 
to one a creditor when the deed is to 
husband, wife or child for a nominal 
consideration and the burden of proof 
rests upon the grantee to show the con- 
sideration was fair and that grantor’s 
obligations were not out of proportion 
to his ee ca 8 assets, and the eyvi- 
dence must be clear and satisfactory.— 
Busch v. Jacobson, 80 Del.Co. 115. 

Tenn.App. The fact that daughter 
holding notes of mother secured by 
deeds of trnst was not careful to pre- 
serve the loose memoranda of sums 
loaned to and paid for her mother, 
after such debts were merged into and 
evidenced by the notes, did not indi- 
cate falsity of her testimony that such 
debts actually existed.—Bank of Hen- 
dersonville v. Dozier, 142 S.W.2d 191. 

In action to have trust deeds _ ex- 
ecuted by mother to secure notes held 
by daughter declared void, daughter’s 
undisputed testimony that she had 
paid certain amount to discharge lien 
on mother’s farm, and that such amount 
was one of the items incorporated in 
note, precluded finding that conveyances 
were voluntary and fraudulent to the 
extent of such amounts.—Bank of Hen- 
dersonville v. Dozier, 142 S.W.2d 191. 

Tenn.App. Evidence held to author- 
ize setting aside husband’s conveyances 
of securities to wife on ground that 
they were fraudulent as against cred- 
itors pee bae against husband as 
surety on bank’s bond, as against con- 
tention that securities were bought with 
wife’s own money.—Union Bank vy. 
Chaffin, 147 S.W.2d 414. t 

Where complainant seeking to set 
aside conveyances of securities by hus- 
band to wife introduced evidence cast- 
ing suspicion upon the transactions 
and warranting suspicion of fraud, bur- 
den of proof shifted to defendant, and 
defendant was required to show by 
preponderance of evidence that securi- 
ties were paid for with wife’s own 
funds, and that husband merely acted 
as her agent.—Union Bank y. Chaffin, 
147 S.W.2d 414. 


Yenn.App. In suit to set aside as 
fraudulent husband’s deed to wife, 
wherein husband and wife asserted that 
husband’s indebtedness to wife was 
consideration for deed, existence of debt 
from husband to wife could not be es- 
tablished by uncorroborated testimony 
of husband and wife—McDonald vy. 
Baldwin, 148 S.W.2d 885. 

In suit to set aside as fraudulent hus- 
band’s deed to wife, wherein husband 
and wife asserted that husband’s in- 
debtedness to wife was consideration 
for deed, uncorroborated testimony of 
husband and wife that money paid by 
wife to husband was loaned to husband, 
was of no weight.—McDonald vy. Bald- 
win, 148 S.W.2d 385. 


Va. In suit to set aside conveyance 
by attorney of law library and office 
equipment to law partnership com- 
posed of himself and daughter on 
ground that conveyance was in fraud 
of creditors, where only consideration 


- claimed was purchase by daughter of 


liens against library and equipment, 
evidence that money with which liens 
were discharged came from funds of 
law firm and were earned as result of 
contracts which were made _. before 
daughter had commenced practice of 
law was sufficient to show that convey- 
ance was without consideration and 
hence was void as to father’s creditors, 
—Bank of Russell County v. Griffith, 10 
S8.E.2d 481. ; 

Va. In suit by husband’s creditors 
to set aside conveyance of husband’s 
property to wife, even if prima facie 
case of fraud had been shown by plain- 
tiffs, defendants established bona fides 


27 N.Y.S.2d 238. 


t e a, ho 
Ww) turned ov ay) 
which she had realized from a 
transaction as consideration | 
conveyance.—First Nat. Bank of E 
field v. Pressley, 10.8.H.2d 526. — 
Wis. In garnishment proceeding 
against assignee of fund belonging to 
wife, evidence held not to sustain find- 
ings that wife was discharging a law- 
ful obligation against herself in trans- 
ferring the fund to assignee, in view 
of evidence that wife was merely satis- 
fying husband’s obligations to as- 
signee, St.1939, § 242.01 et seq.—Neu- 
meyer v. Weinberger, 295 N.W. 775, 


236 Wis. 534. 


§ 779 ; 

C.C.A.Colo. Unuer Colorado law, a 
sale of property, though for a full con- 
sideration, may be void if made’ by the 
owner with intent to hinder, delay, or 
defraud his creditors, and if the vendee 
participated in such intent, and the in- 
tent may be inferred from facts and cir- 
cumstances. 735 C.S.A. ¢. 71, §§, 14, 15, 
17.—Fish v. Hast, 114 F.2d 177. — : 

Cal.App. Evidence held to support 
finding that husband’s transfers of 
property to wife, made while corpora- . 
tion in which husband was interested 
was in bad_ financial condition and 
after husband had executed continuing 
guaranty of corporation’s debts, were 
not made with fraudulent intent. Civ. 
Code, § 3442.—Parker v. Riddell, 108 ' 
P.2d 88, 41 Cal.App.2d 908. ; 


Cal.App. In action to cancel mort-- 
gage, evidence held sufficient to sustain 
trial court’s findings that mortgage iy 
was given with intent to defraud: and 
hinder plaintiff and prevent collection. 
of mortgagor’s debt to plaintiff—Coca-_ 
ray Bottling Co. vy. Feliciano, 111 P.2d _ 


Iowa. Though children were con- 
sidered as volunteer purchasers. from 
their parents, buying the property, not 
to satisfy their debt, but simply be- 
cause they wished independently to 
acquire the property, and would there- 
fore be bound by any knowledge of 
any fraud by their parents on creditors, 
or by any notice of facts which if fol- 
lowed up would give them that knowl- 
edge, conveyances would not be set 
aside, where there was no evidence that 
the children knew of the financial con- 
dition of their parents, or of any 
fraudulent intent on the part of the 
parenteesisrenl v. Kirchner, 293 N.W. 


In suit to set aside bill of sale of 
personalty and deed to realty by plain- 
tiff’s debtor to debtor’s children, proof 
was required to be clear, satisfactory, 
and convincing to establish issue of 
bad faith and fraud on part of parents 
or children.—Kroll y. Kirchner, 293 N. 
W. 433, ' 

Iowa. Finding that transfer of all 
realty and personalty by mother to 
children, who knew of indebtedness for 
improvements, with secret reservation 
of life estate in land to mother who 
later went into bankruptcy, was upon 
grossly inadequate consideration and 
with intention to defraud creditor fur- 
nishing material for improvements and 
was fraudulent and should be set aside, 
was sustained by the evidence.—F. B. 
penne: & Sons yv. Fisher, 296 N.W. 


Mass. Under uniform fraudulent con- 
veyance law the fraudulent intent may 
be proved by conduct but it must be 
proved and is not to be presumed. 
G.L.(Ler.Ed.) ¢. 109A, 5 1 et seq.—Ma- 
a v. Wylde, 32 N.H.2d 615, 308 Mass. 


Mo.App. In judgment creditor’s suit 
to set aside assignment to debtor’s son- 
in-law of debtor’s share in his brother’s 
estate, evidence that alleged indebted- 
ness due to son-in-law from debtor was 
not even discussed when assignment 
was made, that value of brother’s estate 
was not known, that it was agreed that 
sum assigned should be repaid, at least — 
in part, and that son-in-law knew that 
debtor was indebted and was rendered 
insolvent by assignment, established 
that assignment was not made in good 
pense te) v. Graham, 151 S.W.2d. 


i 


¥ 


signmen 
ment was de | iff in 
faith for present consideration and that 
although 


rs 
iy 


maining assets. 39 


or children.—Kroll v. 


under eyide1 
| part of brother 


[tae 


laintiff had not always in- 
sisted on the full measure of its rights, 
plaintiff had never intended to sur- 
render and had not in fact surrendered 


anything approaching unfettered do- 


minion over the accounts or other pro- 
ceeds and that at least some of the 
48 invoices received in evidence bore 
assignment date prior to those of de- 
fendant’s so that plaintiff was entitled 
to an accounting.—Southern Kraft Cor- 
poration v. Standard Capital Corpora- 
tion, 27 N.Y.S.2d 238. - 

Pa.Super. Where alleged fraudulent 
conveyance was from husband to wife 
or to them by entireties, actual fraudu- 


“Jent intent appears “prima facie” from 


a conveyance for a nominal consider- 
ation, and burden is then cast upon 
wife of showing that conveyance was 
fair and that husband’s liabilities were 
not out of proportion to his then .re- 
P.S. §§ 354, 357.— 

Simon vy. Sorrentino, 20 A.2d 805. - 
Wis. In action to set aside fraudu- 
lent conveyance, plaintiff has burden 


of proving fraudulent intent by clear, 


satisfactory, and convincing evidence.— 
Zimdars v. Zimdars, 295 N.W. 675, 236 
Wis. 484. tty 


§ 

Iowa. Though children were con- 
sidered\as volunteer purchasers from 
their parents, buying the property, not 
to satisfy their debt, but simply be- 
cause they wished independently to 
acquire the property, and would there- 
fore be bound by any knowledge of 
any fraud by their parents on credi- 
tors, or by any notice of facts which 
if followed up would give them that 
knowledge, conveyances would not be 
set aside, where there was no evidence 
that the children knew of the financial 
condition of their parents, or of any 


fraudulent intent on the part of the 
Perea ene v. Kirchner, 293 N. 
Vv. ; 


In suit to set aside bill of sale of 
personalty and deed to realty by plain- 
tiff's debtor to debtor’s children, proof 
was required to be clear, satisfactory, 
and convincing to establish issue of 
bad faith and fraud on part of parents 
Kirchner, 293 
N.W. 4383. 


Mo.App. In judgment creditor’s suit 
to set aside assignment to debtor’s son- 
in-law of debtor’s share in his brother’s 
estate, evidence that alleged indebted- 
ness due to son-in-law from debtor was 
not even discussed when assignment 
was made, that value of brother’s estate 
was not known, that it was agreed that 
sum assigned should be repaid, at least 
in part, and that son-in-law knew that 
debtor was indebted and was rendered 
insolvent by assignment, established 
that assignment was not made in good 
Rigtiee? cae. v. Graham, 151 S.W.2d 
a9, 


N.H. Where circumstances surround- 
ing conveyance were strongly sugges- 


‘tive of fraud, setting aside conveyance 


was not improper for want of evi- 
dence to support finding regarding mo- 
tive of vendees in accepting convey- 
ance, since direct proof of the fraud 
was unnecessary. Pub.Laws 1926, c. 
361, §§ 7, 11—Kelley v. Simoutis, 20 
A.2d 628. 

N.J.Ch. In judgment creditor’s suit 
to set aside as fraudulent an assign- 
ment from judgment debtor to his sis- 
ter, the burden of establishing fraudu- 
lent combination between judgment 
debtor and his sister was on judgment 
ereditor and was required to be estab- 
lished by competent and satisfactory 
proof, N.J.S.A. 25:2-9.—Equitable Life 
Assur. Soc. of U. S. v. Patzowsky, 17 
A.2d 794, 128 N.J.Hq. 579. 

An assignment from insolvent broth- 
er to his sister of a note and of a 
contingent interest in testamentary 
trusts, while founded on good con- 
sideration was not entered into in 
“good faith’ and hence could be set 


> tors NS As 25 22-9. Wiquitable Life 


ina te nceal 
and sist . econcea 
the frothesa vances fr mes credi- 


Assur, Soc. of U. S. v. Patzowsky, 17 
A.2d 794, 128 N.J.Hq. 579.. d 

Tenn.App. 
that deeds of trust executed by mother 
to secure notes held by daughter were 
void, as fraudulent, evidence held to 
establish that daughter did not intend 
to foreclose the mortgage during her 
mother’s lifetime, but had sufficient in- 
tent to foreclose after mother’s death. 
—Bank of Hendersonville v. Dozier, 142 
S.W.2d 191. 


§ 782 \ 
_ W.Va. Where plaintiff charged in 
judgment lienor’s suit that deed from 
judgment debtor for part of realty 
sought to be sold was fraudulent, and 
that charge was denied by answer, the 
issue raised was properly tried and de- 
termined by the court before the cause 
was referred to a commissioner in chan- 
cery to ascertain and report the realty 
of the judgment debtor and the liens 
thereon. Code 1931, 38-3-11.—Central 
Trust Co. v. Feamster, 14°8.B.2d 619. 
7 


‘ 85 
N.J.Ch. In judgment creditor’s suit 


to set aside as fraudulent an assign- 
ment by judgment debtor to his sis- 
ter, the question of good faith in the 
assignment is one of fact. N.J.S.A. 
25:2-9.—Equitable Life Assur. Soe. of 
U.S. v. Patzowsky, 17 A.2d 794, 128 
N.J.Eq. 579. 


§ 788 

Pa.Com.Pl. Where a judgment debt- 
or conveys furniture and personal prop- 
erty to a prior judgment creditor and 
receives in consideration a reduction in 
the principal of the judgment and re- 
tains the same for a weekly rental the 
question of sufficiency of delivery is for 
the jury.—Peoples Nat. Bank & Trust 
Co. of Monessen v. Needham, 23 West. 


8-792 . 

N.J.Ch. In judgment creditor’s suit 
to set aside as fraudulent an assign- 
ment by judgment debtor to his sister, 
the question of good faith in the as- 
signment is one of fact. N.J.S.A. 25:- 
2-9.—Hquitable Life Assur. Soe. of U. 
S. v. Patzowsky, 17 A.2d 794, 128 N. 


J.Eq. 579. 


What a sister dealing with her in- 
solvent brother should know from 
prior facts is a ‘conclusion of law” 
and if the sister purchasing from the 
insolvent brother his last remaining 
assets had before her facts which 
should put her on inquiry, it was 
equivalent to ‘notice’ of facts in- 
volved, as regards right of brother’s 
judgment creditor to set the convey- 
anee aside. N.J.S.A. 25:2-9.—Equita- 
ble Life Assur. Soc. of U. S. v. Pat- 
zowsky, 17 A.2d 794, 128 N.J.Eq. 579. 


§ 803 

C.C.A.Ill.. In suit to cancel wife’s 
deed to husband as fraudulent, find- 
ing that at time of purchase of prop- 
erty 29 years before the conveyance 
title was taken in wife’s name to se- 
cure money advanced by her was not 
inconsistent with determination that 
wife’s conveyance to husband was 
fraudulent since the rationale of the 
decision was that, regardless of the 
original agreement, by their concert- 
ed action over the 29-year period, the 
parties had substituted for any orig- 
inal agreement to the contrary, an ab- 
solute gift to the wife—Adair v. ‘Shal- 
lenberger, 119 F.2d 1017. 

Cal. Judgment debtors’ son could 
not contend, as against judgment cred- 
itor who sought to subject debtors’ 
land to lien of judgments, that son 
had obtained a good title to land by 
transfer from bank to which debtors 
had executed a deed of trust covering 
land, in view of finding that son was 
a party to original fraud to defeat 
ereditor’s judgment  liens.—Badal  v. 


Adams, 104 P.2d 1028. 


§ 807 
Ark. In action by judgment credi- 
tor to set aside judgment debtor’s deed 
conveying land to his wife, on ground 
that the transaction was a fraud ou 


- decree for 
express lan 
hereby given 


ntent on 


In action for declaration 


reditors, it was not mee $8 
judgment creditor | 


uage that ‘ju 
> bat it ponerse 
decree declared a lien on the la 
Scrape v. Robinson, 149 S.W.2d 
Pa.Com.Pl.. Where a bill in equ 
is filed against a husband and wife 
a creditor of the wife to set aside 
deed made by the wife to her hus! 
as trustee for their children, on 
ground that the wife was insol 
and the conveyance was fraudulen 
to ereditors, the court may enter 
eree declaring the deed void, ner 
standing the children are not part 
the suit.—Busch vy. Jacobson, 30 
Cognito; ae : 
Tenn.App. Where bill was disti 
framed upon theory of setting 
alleged fraudulent conveyances as 
against judgment creditor, and 0! 
ing sale of the property for sat a 
tion of the judgment, court erred 
declaring lien on the land and orde! 
sale to satisfy such lien for satis 


142 S.W.2d 191. 


§ 812 ? 

Pa.Com.Pl. The plaintiff 
mortgage loan to defendant 
tain property in 1935, relyin 
er property of defendants as 
for the bond. On August 25, 1936, t 
value of the mortgaged premises w 
less than the principal due in 
mortgage and plaintiff made de 
on the defendants for payment. 
August 12, 1986, the defenda 
various conveyances of other 
tate had created tenancies by 
tireties, which the Court held 
acts for the purpose of defraudi 
plaintiff and declared the deeds 
and void, directing the Record 
Deeds to enter the notation — 
records.—Bank of Charleroi & 
Co. v. Dudra, 21 Wash. 160. 
813 : 


ground that the transaction , we 
fraud on creditors, sale ordered fk 
chancery court should have been on 
credit of not less than three m 

as provided by statute for judici 
sales rather than for cash. Pop 
Dig. § 8199.—Scrape v. Robinson 
S.W.2d 943. ve 

§ 3827 


Tenn. Property conveyed jin viol 
tion of the Bulk Sales Law passed into 
the hands of the purchaser charged 
with a “trust” in favor of all ecredito 
of the seller, and an attaching credit 
secured_no preference over other credi 
tors. Code 1932, § 7283 et seq.—Mid 
dle Tennessee Mills v. Rocky re 
Coal & Lumber Co., 145 S.W.2d 

A creditor who brought suit aga: 
debtor under the Bulk Sales Law t 
set aside conveyance of stock of 
chandise as fraudulent and wh 
same time levied an attachment on 
merchandise in its own favor, was no 
entitled to a preference over othe 
creditors as to amount paid into court 
to cover the claim by receiver appoint 
ed for debtor after its insolvene 
Code 1932, § 7283 et seq.—Middle Te 
nessee Mills v. Rocky River Coal | 
Lumber Co., 145 S.W.2d 787, 


§ 828 ips 
Tenn. A creditor who brought suit 

against debtor under the Bulk Sales 
Law to set aside conveyance of stock im 
of merchandise as fraudulent, and who . 
at same time levied an attachment on 
the merchandise in its own favor, was 
not entitled to a preference over other 
creditors as to amount paid into court 
to cover the claim by receiver appoint- 
ed for debtor after its insolvency. 
Code 1932, § 7283 et seq.—Middle Ten- 
nessee Mills v. Rocky River Coal & 
Lumber Co., 145 S.W.2d 787. 


839 
Fla. On bill by husband’s judg- 
ment creditor seeking discovery as to 
how each of three parcels 0 realty 
‘se 4 
it 


‘ 
“Wee 
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§ 840 

conveyed to wife by a third party at 
time husband was insolvent was paid 
for chancellor erred in holding that 


+ defendants’ answers to interrogatories 
cae which were made part of their answer 


Y sufficiently overcame presumption that 
ss property was purchased with funds 
furnished by husband, without re- 


quiring defendants to present evidence 
as part of their case, since the answers 
to interrogatories could not be _ con- 
sidered as “evidence”: for defendants. 
Acts 1931, ec. 14658, § 48(7).—Thomas 
v. Burke, 200 So. 69. 


§ 840 
Ga. Where plaintiitf had not reduced 
its claim against defendant to judg- 
ment and note sued on was not secured 
: by property conveyed by defendant to 
relative and it was not made to appear 
that either grantor or grantees were 
insolvent, prayer for injunction re- 
straining defendants from changing 
status of title to property conveyed 
should have been stricken on demurrer 
and court erred in granting interlocu- 
tory injunction.—Keeter y. Bank of El- 
 lijay, 9 S.B.2d_761, 190 Ga. 525. ; 
——s - Pa.Com.Pl. Defendant, aged recipi- 
ent for several years of public as- 
sistance, gave judgment to her daugh- 
ter for an amount more than the ac- 
eumulations of money received, exe- 
eution issued and levy made. D. P. A. 
--averred such judgment without con- 
4 sideration and to prevent department 
from collecting out of real estate sale 
the sum _ received for support, and 
a injunction to prevent sale of 
property by sheriff. Held, creditor 
may attack a judgment confessed by 
debtor under procedure at law, pre- 
scribed by Act 1897, P.L. 237, Sec. 1, 
12 P.S. § 911.—Commonwealth v. Ever- 
ett, 85 Luz.L.Reg.Rep. 55. 
No precedent in the State for award- 
ing injunction under circumstances of 
gale under allegedly fraudulently con- 
- fessed + judgment.—Commonwealth  v. 
Byerett, 35 LLuz.L.Reg.Rep. 55. 


§ 845 \ 
 §.C. Where it was shown prima 
facie on motion for appointment of 


receiver that husband and wife organ- 
ized a wholesale grocery corporation, 
a real estate corporation and a chain 
- store corporation and husband actively 
managed the affairs of the corpora- 
‘tions and wife acquiesced in the meth- 
ods adopted by the husband and re- 
- eeived benefits resulting therefrom, 
and that eorporate fictions were used 
for the purpose of enriching the hus- 
band and wife at the expense of 
a ereditors, corporate veils would be 
pierced and a receiver was appointed 
so that the assets of the corporations 
and the individuals could be taken in- 
to custody by court for protection of 
ereditors.—Parker Peanut Co. v. M. H. 
ie ad & Cot, 13 S8.Ei2d 143; 196. S.C. 
ppl. 


§ 872 

! - D.C.N.Y. Separate mortgages on spe- 
cifically named automobiles executed 
to secure loans to automobile dealer 
did not constitute mortgages on a 
“stock of merchandise in bulk’ within 
provision of New York Lien Law pro- 
‘viding that mortgages upon a stock 
of merchandise in bulk should be void 
as against mortgagor’s creditors if 
mortgagor failed to comply with provi- 
sions of Lien Law in executing mort- 
gage. Lien Law N.Y., § 230-a.—Sor- 
rin v. Pacific Finance Corporation, 37 

; F.Supp. 527. 
-_ .‘Kan. In action for purchase price of 
personalty, to which plaintiff acquired 
title by foreclosing chattel mortgage, 
; instruction that defendant failed to sus- 
_ tain his contention as to plaintiff's fail- 
ure to comply with bulk sales law and 
that evidence relating thereto was with- 
drawn held not erroneous, in view of 
evidence that mortgagors, at about 
time of delivery of personalty to plain- 
tiff, gave notice to their creditors as 
required by such law, which does not 
to sale by mortgagee. Gen.St. 
§ 58-101 et seq.—Chapman vy. 
Ticehurst, 110 P.2d 785, 153 Kan. 310. 
Pa.Com.Pl. A broker retained to sell 
a business for a commission, the com- 
; mission to become due and payable 


4 
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cted by him or 


whether the sale is effected 0 
by another, becomes a creditor of the 
vendor, within the meaning of the Bulk 
Sales Act of May 23, 1919, P.L. 262, 


69 P.S. § 521 et seq., at the moment 


the sale is consummated, and _ conse- 
quently if the sale is one in bulk he is 
entitled to the protection of the provi- 
sions of the act.—Axler v. Forman, 39 
D. & GC. 702. 

Tenn. The intention of the Legisla- 
ture in enacting the Bulk Sales Law 
was to prevent preferences of creditors, 
to have an equa! distribution of a stock 
of goods conveyed in violation of the 
act, among all creditors, and to put all 
ereditors on an equal footing rather 
than to favor the diligent creditor. 
Code 1932, § 7283 et seq.—Middle Ten- 
nessee Mills v. Rocky River Coal & 
Lumber Co., 145 S.W.2d 787. 
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§ 881 

C.C.A.Cal. The California Warehouse 
Receipts Act repeals provision of the 
California Bulk Sales Law relating to 
transfers presumed to be fraudulent as 
to creditors so far as such provision 
might apply to warehoused goods. Civ. 
Code Cal. §§ 3440, 3440.5; Gen.Laws 
Cal.1937, Act 9059, §§ 1, 25, 42, 58.— 
Heffron v. Bank of America Nat. Trust 
& Savings Ass’n, 113 F.2d 2389, affirm- 
ing In re Williams, 80 F.Supp. 127. 

C.C.A.Cal. Under California Ware- 
house Receipts Act, goods for which 
warehouse receipts have been issued to 
owner by warehouseman having cus- 
tody of goods on owner’s premises un- 
der field warehouse storage agreement 
are not subject to attachment or execu- 
tion by owner’s creditors after ware- 
houseman has notice of owner’s trans- 
fer of receipts, notwithstanding non- 
compliance with California Bulk Sales 
Law providing for notice of intended 
transfer otherwise than in ordinary 
course of trade. Gen.Laws Cal.1937, 
Act 9059, §§ 1, 25, 42, 58; Civ.Code 
Cal. §§ 3440, 3440.5.—Heffron v. Bank 
of America Nat. Trust & Savings Ass’n, 
113 F.2d 239,.affirming In re Williams, 
30 F.Supp. 127. 

C.C.A.Cal. The pledge by a retail 
merchant of a substantial part of his 
stock of goods is a “disposal of goods 
out of the ordinary course of trade” 
within California bulk sales law, and 
void where required notice is not giv- 
en, and good faith of parties is im- 
material. Civ.Code Cal. § 3440.—Mark- 
well & Co. v. Lynch, 114 F.2d 373. 

Under California bulk gales law, a 
retail merchant may make a _ wyalid 
pledge of a substantial part of his 
stock of goods if proper notice has 
been given so that those extending 
credit to merchant may be put on their 
guard and enabled to protect them- 
selves. Civ.Code Cal. 3440.—Mark- 
well & Co. v. Lynch, 114 F.2d 373. 


Ark. Where buyer of stock of mer- 
chandise and fixtures in bulk asked 
seller for names of creditors, and seller 
answered that he owed nothing except 
on an icebox, but buyer did not de- 
mand and seller did not furnish writ- 
ten statement, sworn to by seller, re- 
garding creditors and amount of in- 
debtedness owing to each, and ten 
days’ notice was not given before tak- 
ing possession of property, the Bulk 
Sales Law was not substantially com- 
plied with and seller’s creditors were 
entitled to have property applied to 
satisfaction. of their claims. Pope’s 
Dig. § 6067.—Griffin v. Puryear-Meyer 
Grocery Co., 151 S.W.2d 656. 


Ill.App. A sale of 50 per cent. of 
seller’s business was not the sale of the 
“major” part of the business so as to 
require compliance with the Bulk Sales 
Act, and hence the sale was not void 
as to a creditor of the seller because of 
the failure of the parties to comply 
with the Bulk Sales Act. Smith-Hurd 
Stats. ec. 12114, § 78.—Zenith Radio Dis- 
tributing Corporation v. Mateer, 35 N. 
E.2d 815, 311 Ill.App. 263. 

The word ‘major’, as used in Bulk 
Sales Act which requires compliance 
with the act in the case of a sale of a 
major part of a seller’s business, must 
be construed in its ordinary meaning 
and, as so construed, means greater or 
larger. Smith-Hurd Stats. ¢. 121%, § 


‘at point on 


8.—Zenith Radio I 
ration v. Mateer, : 
Tl.App. 263. ‘Beh bans 

N.Y.Sup. It was incumbent on pur 
chaser of grocery store to demand, and 
on sellers to deliver, sworn certified 
list of all of sellers’ creditors in all 
business enterprises conducted by sell- 
ers as well as all their personal credi- 
tors, and failure to do so was violation 
of Bulk Sales Act. Personal Property 
Law, § 44.—Texas Co. v. Drexelius, 27 
N.Y.S.2d 503, 176. Misc. 371. 

The phrases. “any creditor,” “the 
creditors of the seller,’ “his creditors” 
and “every creditor” in Bulk Sales Act 
are all-inclusive and not limited to any 
particular group of seller’s creditors, 
such as those extending credit to seller 
because of his conduct of particular 
business sold. Personal Property Law, 
§ 44.—Texas Co. v. Drexelius, 27 N.Y.S. 
2d 503, 176 Mise. 371. 

R.I. The statute requiring vendee to 
give notice to vendor’s creditors at least 
five days before actual ‘transfer of 
major part’ in value of stock of mer- 
chandise was inapplicable to sale of 
one-half interest in liquor business 
including liquor license and fixtures, 
but expressly excepting all stock of 
liquors, since the sale did not consti- 
tute a transfer of major part in value 
of the whole of stock of merchandise 
or fixtures, and the vendee obtained 
clear title to the one-half interest, al- 
though no notice was given. Gen.Laws 
1938, ec. 488, § 1 et seq.—Albanese vy. , 
Cashman, 20 A.2d 256. = 


GAME 
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§ 

Fla. Wild game is vested in the 
state as trustee for all its citizens 
with full authority in the state to reg- 
ulate and protect.—Hamilton y. Wil- 
liams, 200 So. 80. 

The owner of the soil has a special 
and qualified interest in the wild game 
on his property which interest is a 
“property right’? incident to owner- 
ship of the soil, and is the right to 
exclusively hunt wild game upon the 
soil subject to any lawful regulation 
by the state—Hamilton v. Williams, 
200 So. 80. 


§ 4 | 
Md. Where river changed its course 
shore where adjoining 4 
properties were divided by line running 
through creek so that both properties 
fronted on, or were opposite, the same 
portion of the river, a game warden’s 
survey establishing dividing line be- . 
tween properties by runnin a line : 
substantially at right angles to center 
line of river was not in accordance 
with established rules of making true 
surveys, and such survey had neither 
weight nor competency as evidence up- 7 
on which to base a decision for or 
against either of adjoining landowners 
having equal rights over waters of 
river common to both, in respect to 
location of duck blinds. Code 1939, 
art. 99, § 47(a).—Councilman y. Le 
Compte, 21 A.2d 535. 


The purpose of statute regulatin 
duck blinds in the waters of Maxy ad 
is to protect and not to deprive each 
landowner of his right to have a duck 
blind. . Code 1939, art. 99,,§ 47(a).— 


-Councilman v. Le Compte, 21 A.2d 5365. 


Where river changed its course at 
point on shore where adjoining prop- 
erties were divided by line running 
through creek, so that both properties 
fronted on, or were opposite, the same 
portion of the river, and dividing line 
located by extending line out over 
water drawn direct from dividing line 
at shore line, as provided by stat- 
ute, would deprive one landowner of 
space for duck blind, and dividing line 
located by game warden by running 
a line substantially at right angles to 
center line of river would deprive the 
other landowner of his space for blind, 
some other method of dividing the wa- 
ters common to both properties must — 
be found, and it must be a method 
which would be equitable and fair to 
all parties concerned, and, if such a 
method could not be found, the stat- 


} 


) (99, § 47(a).— 
i ; Compte, 21 A.2d 535. 
The state cannot, through game war- 


den, award to one landowner and de- 
ny to adjoining landowner the right to 


maintain duck blind, where both are 
SEA entitled to such right. Code 
1939, art. 99, § 47(a).—Councilman v. 
Le Compte, 21 A.2d 535. ; 
Where duck blinds of adjoining 
property owners on river were too near 
each other, game warden had author- 
ity to order the removal of both blinds 
until a determination in a proper pro- 
ceeding as to which, if either, of the 
blinds was improperly located, and 
such an order would give the land- 
owners an opportunity to adjust, ei- 
ther by agreement to use a’ common 
blind in their common waters or by 
‘some other method, if one could be 
found, whereby both could have a 
blind without infringing on the rights 
of the other, and, if the landowners 
could not adjust the matter, neither 
would be entitled to a blind to the ex- 
clusion of the other, Code 1939, art. 
99, § 47(a).—Councilman y. Le Compte, 
21 A.2d 535. 
Pa.Quar.Sess. Section 724 of The 
Game Law of June 3, 1937, P.L. 1225, 
34 P.S. § 1311.724, permits the killing 
of a deer engaged in destroying crops, 
in accordance with the provisions there- 
of, by one who is raising crops for 
family consumption, even though gain- 
fully employed in another occupation. 
Py aes Saleh OPT y. Riggles, 39 D. & C. 
§ 5 


Tex.Civ.App. A person may acquire 
right to hunt on premises owned by 
and in possession of another by grant 
or lease of hunting privileges.—Ander- 
son v. Gipson, 144 S.W.2d 948. 

A grant of right to hunt on grantor’s 
premises must be strictly construed 
and cannot be extended beyond terms 
of deed.—Anderson vy. Gipson, 144 S.W. 
2d 948. A ’ 

An owner of hunting privileges, 
granted by owner of premises subject 
thereto, may assign his rights to an- 
other, but cannot give another a pass 
or permit allowing him to exercise such 
privileges on premises with grantee, un- 
less grant otherwise determines par- 
ties’ rights.——Anderson y. Gipson, 144 
S.W.2d 948. 

A grantee of premises under deed 
reserving hunting privileges to gran- 
tor cannot permit others to come on 
land and hunt, though grantee or his 
assigns have qualified right to hunt 
thereon, subject to fee of, privileges so 
reserved.—Anderson y. Gipson, 144 S. 
W.2d 948. ; 

In suit to enjoin interference with 
enjoyment of hunting privileges granted 
plaintiff by lease on defendants’ land, 
where evidence showed that plaintiff 
granted others right to exercise such 
privileges with him, thereby extending 
them beyond terms of lease and in- 
creasing burden on estate conveyed, 
judgment restraining plaintiff from 
issuing permits or licenses to others to 
hunt with him on leased land should 
have been rendered.—Anderson vy. Gip- 
son, 144 S.W.2d 948. 


§ 9 } 
See Rex v. Wener [1940] 4 Dom.L.R. 
16. 
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§ 10 

Neb. The act to create and estab- 
lish a state game refuge between cer- 
tain counties does not deny those liy- 
ing within the designated area equal 
protection under the law, in view of 
the fact that all citizens, including 
those residing within the area are pro- 
hibited from hunting within the area. 
Laws 1939, ec. 43.—Bauer v. Game, 
Forestation & Parks Commission, 293 
N.W. 282 

Pa.Quar.Sess. The constitutional 
guaranty of the right to acquire, pos- 
sess, and protect property gives an in- 
defeasible right to a property owner 
or lessee, his family and employees, to 
kill deer which are actually engaged 
in the destruction of property and 


Wommenweaith v. Riggles, 39 D. & C 


a to the prem- 
tion 724 of 


1225, 34 P.S. § 1311.724, is unconstitu- 
tional insofar as it attempts to confine 
that right to persons raising crops for 
a livelihood, although the provisions of 
the law requiring notice of such a kill- 
ing are proper and constitutional.— 


Pa.Quar.Sess. Section 706 of the Act 
of June 3, 1937,-P.L. 1225, 34 PS. § 
1311.706, is constitutional. There is no 
provision in this section that delegates 
to a game warden or other peace officer 
the power of passing upon the suffi- 
ciency of the evidence.—Commonwealth 
v. Meckes, 2 Monroe L.R. 69. 

Pa.Quar.Sess. Section 943 of The 
Game Law of June 3, 1937, P.L. 1225, 
34 P.S. § 1311.943, providing the pen- 
alty for violation of Section 942, 34 P. 
S. § 1311.942, which prohibits cutting 
bark from, or cutting down, or remov- 
ing or otherwise injuring or destroy- 
ing a tree or trees or a shrub or shrubs 
growing upon lands acquired for use 
of the Game Commission is invalid and 
unconstitutional in that it gives em- 
ployees of the Commission arbitrary 
and uncontrolled power to determine 
the value of trees so injured or de- 
stroyed and thereby arbitrarily fix the 
penalty of one accused of violating the 
Act. Hyven though the law seem fair 
upon its face, if it be open to adminis- 
tration by an individual with an evil 
eye and an unequal hand so as to make 
a legal discrimination between persons 
in similar circumstances material to 
their rights, it is a denial of equal jus- 
tice and _ unconstitutional.—Common- 
wealth v. Graber, 2 Monroe L.R. 91. 

Section 942 of The Game Law, 34 
P.S. § 1311.942, is unconstitutional and 
void since its purpose is not clearly 
expressed in the title of this Act or in 
the titles of any Act relative to game 
and other wild birds and wild animals. 
—Commonwealth v. Graber, 2 Monroe 
pO ee 

Tex.Cr.App. The statute making 

ossession of any wild game bird dur- 
ing closed season thereon prima facie 
evidence of guilt under statute pro- 
hibiting such possession is not uncon- 
stitutional. Pen.Code 1925, art. 907.— 
Renfroe v. State. 145 S.W.2d 883. 

§ 11 

Pa.Quar.Sess. It is not an offense 
punishable under section 1105 of The 
Game Law of June 8, 1937, P.L. 1225, 
34 P.S. § 13811.1105, to attempt to 
collect a bounty on weasels more than 
four months after they have been 
killed; the provisions of section 1103 
of the act, 34 P.S. § 1311.1103, pro- 
viding that one claiming such a boun- 
ty shall forward the skins to Harris- 
burg within four months after the date 
of killing is a simple instruction as to 
how to proceed and was not intended 
to make it an offense if the pelts 
reached Harrisburg a few days late.— 
Pompous tt v. Bartlett, 39 D.&C. 


Pa.Quar.Sess. It is a violation of 
section 603 of The Game Law of June 
8, 1937, P.L. 1225, as amended by 
the Act of June 24, 1939, P.L. 810, 34 
P.S. § 13811.6038, to set a steel trap 
closer than five feet to a muskrat 
den, or to fail to tag such a trap with 
the owner’s name, regardless of wheth- 
er or not any animal is caught in the 
trap.—Commonwealth v. Johnson, 40 
Dag Ch 6L7; 

Since each muskrat house or den is 
a separate and _ distinct habitation, 
the destruction of or digging into each 
individual house or den in a com- 
munity constitutes a separate violatien 
of section 608 of The Game Law of 
1937, as amended, 34 P.S. § 1311.603. 
—Commonwealth v. Johnson, 40 D. & 
(OME 

Where several muskrat traps are 
set at the same time and in the same 
community in a manner violating sec- 
tion 603 of The Game Law of 1937, 
as amended, 34 P.S. § 13811.6038, in 
that they are misplaced and _ not 
tagged, the setting of each individual 
misplaced trap constitutes a separate 


Law of June 3, 1937, P.L. | 


veo 
offense as does the failure 
each trap.—Commonwealth y. Jo 
40 D. & C. 617. pen Cat hk 
Pa.Quar.Sess. Section 706 of the 
Game Law, 34 P.S. § 1311.706, provides 
that possessing or having under control mt 
any part of a big game animal without 
having attached to it, in a natural way, 
the head, is an offense, the penalty for 
which is provided in another section 
the Statute—Commonwealth y. Mecke: 
2 Monroe L.R. 69. 4 
The statute authorizing the 
State Game Commission to promulgat 
reasonable rules governing or prohibit- 
ing the taking of various classes of — 
game does not of itself prohibit a 
display of game whether lawfully or 
unlawfully taken, nor expressly au- 
thorize the adoption of rules prohibit- 
ing such displays. Rem.Rev.Stat. 
5855—6.—State v. Miles, 105 P.2d 5 
§ 18 i 
,_. Fla. A hunting license does not : 
thorize holder to enter the enclos 
of another without permission, no 
withstanding that entry is peaceabl 
and solely for the purpose of huni 
ing of wild game, since the license 
does not vest title to any game and 


. 
oy 


or lessee’s family or household or 
regularly hired help, provided he ac- 
tually resides upon and is cultivat 
the owner’s or lessee’s lands, to h 
or trap on the land or, with the cons 
of the owner thereof, on land immedi- 
ately adjacent and connecting with h 
own land: the requirement as to resi- 
dence upon and cultivation of the land 
applies only to a member of the fami 
or help, and not to the owner or less 
himself.—Commonwealth vy. Henckel, 4 

D..& ©. 337, 4° Way. 59) Sopa 
LU oA Yorks te 


v 


§ 19 

Ariz, A deputy game warden’s su 
ty was not liable for injuries cau 
by gunshot wound inflicted by depu 
while shooting at animals or fowls, 
since deputy was not performing offi- 
cial duty. Laws 1929, c. 84, §§ 9, 10. 
—Truog y. American Bonding Co. 
Baltimore, 107 P.2da 203. oF, 

When state game and fish ward ' 
and deputies undertake to do some- 
thing outside their duties as prescribed 
by law, they are acting for themselves, 
and their sureties are not liable for © 
such acts. Laws 1929, c. 84, §§ 9, 10. 
—Truog y. American Bonding Co, of 
Baltimore, 107 P.2d 203. if sam 

Wash. Under statute authorizing the 
State Game Commission to promulgate _ 
and enforce reasonable rules and’ regu- 
lations governing the “taking of game”, 
a regulation by the commission pro- 
hibiting the offering of a prize ‘for © 
the display of game was not a regu- 
lation governing or prohibiting the 
“taking of game’? and did not tend to — 
aid the enforcement of any legislative 
purpose respecting such taking, and 
was void. Rem.Rev.Stat. § 5855—6,— 
State vy. Miles, 105 P.2d 51. 

Wash. In action against state game 
protectors and surety on common-law 
fidelity bond to recover damages for 
false arrest and assault, bond, which 
made acting director of the depart- 
ment of game the obligee, and copy of 
letter which chief clerk of department 
had sent to state auditor reciting that 
he was inclosing bond and requesting 
filing thereof, were properly rejected 
when offered in evidence, where bond 
eovered only three of the protectors 
involved, and there was no evidence 
from which it could be concluded that 
letter was sent with knowledge or con- 
sent of surety or that surety intended 
bond to be one of indemnity as well 
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fidelity into which: omitted condi 


Rem.Rev.Stat. §§ 777, 5891, 
ee ae Drolet, 108 P.2 
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Hye 3 § 28 , ; 
-Pa.Quar.Sess. Evidence that defend- 
ant, after being stopped by a uniformed 
officer, refused to allow game protec- 
tors, not in uniform but whom defend- 
ant knew to be such, to inspect his 
ear without a search warrant, for the 
_ purpose of determining whether illegal- 
ly loaded: firearms or illegally killed 
game was being carried, and attempt- 
d to prevent such inspection by force, 
“is sufficient to sustain a conviction for 
resisting inspection or arrest and inter- 
fering with officers of the Common- 
ealth in the performance of their du- 
ties under the provisions of The Game 
aw, in violation of § 1207 of that act, 
P.S. § 1311.1207—Commonwealth yv. 
tler, 40 D. & C. 35 
os: § 29 
SBR Grins Beas: Conviction and_ sen- 
nee for violation of The Game Law of 
e@ 3, 1937, P.L. 1225, 34 P.S. § 1311.1 
eq., before a justice of the peace 
ust be either (1) upon conviction in a 
mary proceeding, or (2) upon de- 
fendant’s signed acknowledgment of the 
mse committed; an oral plea of 
ilt is ineffective—Commonwealth y. 
artlett, 39 D. & C. 320. f 
magistrate’s transcript setting forth 
substance that a defendant charged 
with violation of The Game Law of 
1937, P.L. 1225, 34 P.S. § 1311.- 
q., plead guilty, that the prose- 
tor testified that the information was 
ue and correct, that a game protector 
stified that the prosecutor’s statement 
as correct, and that therefore defend- 
t was fined, is insufficient to sustain 
a ea pmonwealth vy. Bart- 


. 


nak § 32 Y 
.Cr.App. The statute | making 
ssion of any wild game bird dur- 
losed season thereon prima facie 
ice of guilt under statute prohib- 
such possession is merely a rule 
evidence. Pen.Code 1925, art. 907. 
enfroe y. State, 145 S.W.2d 883. 


arn 
GAMING 
§ 128 

i Statute making possession or 
nership of slot machines and other 
jlar devices and apparatus which are 
ambling devices per se’, unlawful, 
was enacted in the proper exercise of 
he “police power” of the state. Laws 
38, ec. 8353.—Clark v. Holden, 2 So.2d 


NBT On 
 _OKLCr.App. The act prohibiting the 
playing or operating of a slot machine 
r inserting a coin, chip, token, check, 
eredit, money, ete, by which play 
or operation such person will stand to 
win or lose, whether by skill or 
chance or by both, a thing of value, 
defining a thing of value to be 
money, coin, currency, check, chip, 


or any 
unreasonable exer- 
cise of “police power.” 21 Okl. 
 $§t.Ann. § 964 et seq.—Couch v. State, 
wep 210 P20 7613. 
_ Tex.Cr.App. Statute punishing per- 
son knowingly permitting gaming de- 
- yvice to remain in his possession or on 
premises controlled or owned by him,- 
to be used for gaming purposes, held 
not inoperative on the ground that a 
different penalty is prescribed for the 
same acts under statute punishing per- 
son permitting prohibited game to be 
played in his house or on premises 
owned or controlled by him. Pen.Code 
1925, arts. 628, 630.—Lee v. State, 143 
 §.W.2d 389. 


wie! § 129 
Ariz. The Legislature, in enacting 
act authorizing use of pari-mutuel ma- 
ehines at horse-racing and dog-racing 
meets, and providing for collection of 
revenues therefrom, intended that act 
should be a “revenue measure”, and 
that any person, copartnership, asso- 
ciation, or corporation that uses a 
pari-mutuel machine at racing meets 


s 
sare! required by law would be read. 


d 


to a racing program conducted by any 
state, county, or district fair held for 
educational or publicity purposes only. 
Code 1939, §§ 73-1601 to 73-1608, 73- 
1601, 738-1602, 73-1605, 73-1608.— 
O’Neil v. Arizona Horsemen’s <Ags’n, 
114 P.2d 894. 

Under act authorizing use of pari- 
mutuel machines at horse-racing and 
dog-racing meets and providing for 
collection of revenues therefrom, a non- 
rofit association which held a one-day 
orse-racing meet was not required 
to secure permit for use of pari-mutuel 
machines, but was required to pay tax 
of 4 per cent. of all moneys received 
from pari-mutuel sales for privilege 
of using such machine. Code 1939, §§ 
73-1601 to 73-1608, 73-1601, 73-1602, 
73-1605, 78-1608.—O’Neil v. Arizona 
Horsemen’s Asg’n, 114 P.2d 894. 

N.J.Sup. In determining whether 
the gaming statutes have been violated, 
the law reaches beyond the outer form 
and takes hold of the substance of the 
thing in issue, and hence no dressing, 
however adroit, can make legal that 
which is illegal._State v. Berger, 17 
A.2d 167, 126 N.J.L. 39: 

N.J.Sup. Stakeholding, formerly a 
misdemeanor by statute, was not with- 
in terms of constitutional provision 
prohibiting “pool-selling, book-making, 
or gambling’ to be allowed or legal- 
ized, and hence repeal of such statute 
was constitutional and precluded con- 


viction for stakeholding committed 
after such repeal. N.J.S.A. 2:135-5 to 
2:135-9,  2:135-7; | P.L.1940, p. 864; 
N.J-S:A.Consts artio4,"§97, par; 225 
State v. Baldinotti, 21 A.2d 291, 127 
N.J.L. 46. } 

N.Y¥.Sup. Under the constitutional 
amendment excepting, from  prohibi- 


tion against gambling, pari-mutuel bet- 
ting on horse races, no right to pari- 
mutuel betting itself was created, but 
Legislature was freed from its former 
restraint and was authorized, if it 
deemed proper, to regulate pari-mutuel 
betting om horse races. Const. art. 1, 
§ 9, as amended.—Anplication of Stew- 
art, 22 N.Y.S.2d 164, 174 Misc. 902, 
affirmed Stewart v. Department of 
State, 23 N.Y.S.2d 226. 

The statute authorizing pari-mutuel 
betting only within inclosure of a race 
track is not repugnant to general 
statute prohibiting forwarding of mon- 
ey or thing of value for purpose of 
being wagered, since general penal pro- 
visions continue in effect outside of 
race tracks and operate to render trans- 
mission of bets to a race track unlaw- 
ful. Penal Law, § 986; Unconsol.Laws, 
§ 1939.1.—Application of Stewart, 22 
N.Y.S.2d 164, 174 Mise. 902, affirmed 
Stewart v. Department of State, 23 N., 
Y.S.2d 226. 


The statute permitting pari-mutuel 
betting on race tracks was designed to 
discourage gambling’ among persons 
most likely to be injured by it, and was 
not intended to permit widespread po- 
tentially irresponsible and wholly un- 
regulated transactions in betting out- 
side race tracks under guise of an 
agency to perform acts thereby made 
Jawful within a race track. Unconsol. 
Laws, §§ 1939.13, 1989.15.—Application 
of Stewart, 22 N.Y.S.2d 164, 174 Mise. 
902, affirmed Stewart v. Department of 
State, 23 N.Y.S.2d 226. 


N.Y.Sp.Sess. That the statute mak- 
ing the keeping of slot machines or 
devices unlawful was amended in less 
than three years so as to expand the 
phrase “thing of value” as used in the 
statute to include additional chances 
or rights to play the machine free, 
and to incorporate within the statute 
the language making unlawful those 
pin-ball machines which can be readi- 
ly converted into free-game machines, 
discloses legislative intent that the 
statute should be enforced as presently 
written and should not be interpreted 
so as to leave the status quo undisturb- 


wh sta at Din Grewal 
thereby made lawful and uded 
machine from being licensed on which 


_ varying scores and tallies or combina- — 
tions of symbols caused the machine 


to yend automatically any thing of 


“value which might be used in the fur- 


ther operation of such device or for ~ 
which no cash value is received did 
not repéal statute prohibiting the own- 
ership or distribution of slot machines. 
Code 1939, §§ 4437(r), 4437(t), 4437 (v) ; 
Pub.Laws 1939, c. 158, § 130(1-3, 5). 
—State v. Abbott, 11 S.H.2d 539, 218 
N.C. 470, followed in State v. Brown, 
11 S.H.2d 545, 218 N.C. 480, State v. 
Rogers, 11 S.H.2d 546, 218 N.C. 481, 
State v. Moseley, 11 S.H.2d 546, 218 
N.C. 481, State v. Davis, 11 S.H.2d 546, 
218 N.C. 482 and State v. Mills, 11 
S$.B.2d 547, 218 N.C. 482. 

The presumption prevails that Leg- 
islature in enacting Revenue Act of 
1939 providing for licensing of cer- 
tain machines did not intend to repeal 
statute prohibiting the ownership or 
distribution of slot machines, Code 
1939, §§ 44387(r), 4437(t), 4487(v); 
Pub.Laws 1939, c. 158, § 130(1-3, 5).— 
State v. Abbott, 11 S.H.2d 539, 218 N. 
C. 470, followed in State v. Brown, 
11 §.B.2d 545, 218 N.C. 480, State v. 
Rogers, 11 S:H.2d 546, 218 N.C. 481, 
State v. Moseley, 11 S.H.2d 546, 218 
N.C. 481, State v. Davis, 11 .S.H.2d 
546, 218 N.C. 482 and State v. Mills, 11 
S.E.2d 547, 218' N.C. 482. 

N.C. The 1937 statute prohibiting 
manufacture, sale, possession, and use 
of slot machines does not impliedly re- 
peal 1923 statute making the opera- 
tion, or possession for purpose of op- 
eration, of a slot machine a_ misde- 
meanor. Pub.Laws 1923, ec. 138; Pub. 
Laws 1937, ec. 196.—State v. Calcutt, 15 
S.B27d" 9.21.9 NG b 45s } : 

Pa.Super. The criminal and penal 
statute making it a nuisance to keep 
or exhibit any ‘gaming table, device, 
or apparatus to win or gain money or 
other property of value, or to engage 
in gambling for a livelihood, or to aid 
or assist others to do so, or to sell 
tickets or policies in a lottery, must. 
be strictly construed and cannot be en- 
larged in scope by courts so as to 
extend to prejudice of defendant in 
ease not covered with reasonable cer- 
tainty by the language used. 18 P.S. 
§ 4612; 46 P.S. § 558.—Commonwealth 
v. Weiss, 16 A.2d 435. 

Where criminal and penal statute 
making it a nuisance to keep or ex- 
hibit any gaming table, device, or ap- 
paratus to win or gain money or other 
property of value, 
gambling for a livelihood, or to aid 
or assist others to do so, was am- 
biguous and created reasonable doubt 
as to whether’ statute covered com- 
mercial sale of punchboard by defend- 
ant who had charge of novelty store, 
doubt was required to be resolved in 
favor of defendant and penalty could 
not be inflicted. 18 P.S. § 4612; 46 
P.S. § 558.—Commonwealth y. Weiss, 
16 A.2d 435. 

S.C. The slot machine licensing act 
does not contemplate that illegal ma- 
chines should be licensed or made legal 
merely because a license happens to 
have been granted, nor that previous 
laws relating to unlawful slot machines 
be amended or repealed.—Act July 1, 
1939, § 101(1) (a), (5), 41 St. at Large, 
pp. 650, 653; Code 1982, § 1301-A.—AI- 
exander v. Hunnicutt, 13 S$.H.2d 630, 
196 S.C. 364; Cannon v. Odom, 13 S.E. 
2d .633, 196: S.C. 3714. 

§.C. The slot machine licensing stat- 
ute must be construed as a whole, as 
making lawful machines for the play- 
ing of music, games or amusements 
subject to the licenses, and subdivision 
5 thereof that issuance of license shall 
not makeslawful the operation of a 
gambling machine or device is not in- 
consistent with prior provisions for 
license. Act July 1, 1939, § 101(1) (a), 
(5), 41 St. at Large, pp. 650, 653.—Al1- 
exander v. Hunnicutt, 13 S.H.2d 630, 
196 S.C. 364, ‘ f 


or to engage in 
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HOAs: 
E Tex.Cr.App. The meaning of the 
word “premises”, as in gaming stat- 
ute, is governed largely by the setting 
and sense of the context. Pen.Code 


1925, art. 630.—Lee v. State, 143 S.W. 
2d 389. 
§ 131 i 


N.C. The law recognizes a difference 
between “games of skill” and ‘games 
of chance,’ the former, like tenpins, 
bowling, archery, “shooting for tur- 
key’’, and other similar trials of skill, 
being lawful, but gambling by every 
species of games of chance, and partic- 
ularly by operation or possession of 
slot machines adaptable for that pur- 
pose, being unlawful. Code 1939, §§ 
4437(r), 4437(t), 44387(v).—State  v. 
Abbott, 11 S.H.2d 539, 218 N.C. 470, 
followed in State v. Brown, 11 S.E.2d 
545, 218 N.C. 480, State v. Rogers, 11 
S.E.2d 546, 218 N.C. 481, State v. Mose- 
Iey, 11 S.H.2d 546, 218 N.C. 481, State 
v. Davis, 11 S.W.2d 546, 218 N.C. 482 
and State v. Mills, 11 S.H.2d 547, 218 
N.C. 482. 

Pa.Quar.Sess. Section 601 of The Pe- 
nal Code of June 24, 1939, P.L. 872, 18 
P.S. § 4601, does not purport to forbid 
games of skill even though a considera- 
tion is exacted for the privilege of par- 
ticipation and a prize or thing of value 
is proffered to successful contestants: 
it forbids as lotteries only games or 
devices wherein the result is deter- 
mined through chance or caprice.— 
Goldfine v. Sutton, 40 D. & C. 68. 


§ 13 

Ala.App. “Gaming” is the act or 
practice of playing games for stakes 
or wagers, ambling.—Jackson  vY. 
State, 1 So.2d 601, certiorari denied 1 
So.2d 602. 

N.Y.App.Div. Slips, edges of which 
were sewed together so that words 
“Pri Treasury Balance’ and the date 
and an arrow pointing to a number 
printed inside could not be learned 
until player purchased slip and opened 
it, were not “policy slips’? for posses- 
sion of which accused could be con- 
victed but could have represented in- 
terests in a “lottery”, since “policy” 
is in the nature of a bet, wager or 
insurance upon drawing of numbers 
in which player selects his own number 
or series of numbers as the winning 
combination. Penal Law, §§ 974, 975, 
1370.—People v. Kravitz, 28 N.Y.S.2d 
938, 262 App.Div. 911. 

N.C. Where licenses issued by reve- 
nue department did not purport to 
authorize violation of criminal law, 
and defendant pleaded guilty to owner- 
ship, sale, lease, transportation, opera- 
tion, and possession of slot machines 
in violation of law, the issuance of 
licenses and payment of license taxes 
did not preclude prosecution. Pub. 
Laws 1923, c. 188; Pub.Laws 1937, c. 
196.—State v. Calcutt, 15 S.H.2d 9, 219 
N.C. 545. 

Pa.Super. A device is not necessari- 
ly a “gambling device” though element 
of chance is contained in it, or though 
it may be used as the subject of a bet, 
such as a horse race, golf game, base- 
ball game or billiards game, though 
betting on them is “gambling”. 18 P.S. 
§ 4605.—Commonwealth v. Mihalow, 16 
A.2d 656, 142 Pa.Super. 433. 

A “device or apparatus for gambling” 
within terms of prohibitory statute is 
a device or apparatus designed for 
earrying on the actual gambling—for 
determining whether the player is to 
win or lose, like the wheel of fortune 
and contrivances of that sort. 18 P.S. 
§ 4605.—Commonwealth y. Mihalow, 16 
A.2d 656, 142 Pa.Super. 433. 

A machine upon which games are 
played for amusement, although in- 
volving an element of chance, is not 
ipso facto a ‘gambling device” or 
“gambling machine.” 18 P.S. § 4605. 
—Commonwealth y. Mihalow, 16 A.2d 
656, 142 Pa.Super. 433. 


§ 134 
See Rex v. Hamm [1941] 2 Dom.L.R. 


466. 
§ 138 
N.Y.Sup. Under statute providing 
that pari-mutuel betting on horse rac- 
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es shall be lawful if conducted in man- 
ner provided by the act notwithstand- 
ing provisions of any other law, pro- 
hibiting or restricting lotteries, book- 
making, and other forms of gambling, 
and providing that betting shall only 
be conducted within grounds or inclo- 
sure of a race track, where and when 
pari-mutuel betting is authorized, bet- 
ting is permitted only if conducted at 
race track, and when betting departs 
from the manner prescribed by the 
statute it becomes as unlawful as any 
other form of gambling. Unconsol. 
Laws, § 1939.1.—Application of Stew- 
art, 22 N.Y.S.2d 164, 174 Misc. 902, 
affirmed Stewart v. Department of State, 
23 NLY.S:2d°226: 


§ 142 

Fla. The purpose of statute prohibit- 
ing operation of slot machines and sim- 
ilar devices adapted for use in such way 
that upon insertion of a coin machine 
can be operated, operator to receive 
something of value dependent upon 
unpredictable outcome, is to prohibit 
all machines which might be operated 
for a thing of value involving element 
of chance. Acts 1937, ¢, 18143.—Moss 
v. Graves, 200 So. 68. 

A warrant charging defendant with 
having possession of an apparatus for 
sale and disposal of mints, that any 
person depositing a-nickel in machine 
would receive a nickel package of 
mints, and that machine was in viola- 
tion of statute prohibiting operation of 
slot machines, was insufficient, where 
machine was a licensed automatic mint 
vending machine, and no element of 
chance or anything of value was _ in- 
volved in its operation. Acts 1937, « 
18011, and ec. 181438, § 2.—Moss v. 
Graves, 200 So. 68. 


Mont. Under statute penalizing as 
a misdemeanor operation of any game 
of chance played with any device for 
money, checks, credit or any repre- 
sentative of value, a pinball machine in 
the operation of which a certain amount 
of skill could be developed, but which 
as played by patronizing public was 
purely a game of chance, and which 
paid off in trade checks if metal ball 
shot from spring or mechanical device 
fell into proper hole designated by 
lighted numbers on back of machine 
which changed each time machine was 

layed, was a ‘‘gambling device’ and 
Paidine in which it was used was 
properly enjoined as a ‘nuisance.’ 
Laws 1937, ce. 153; Rev.Codes 1935, §§ 
11124, 11159.—State ex rel. Dussault 
v. Kilburn, 109 P.2d 1113. 

N.Y.Sp.Sess. The right, on success- 
ful operation of a pin-ball machine, to 
secure additional chances to play the 
game without additional charge and 
solely for amusement, constitutes a 
violation of the statute making the 
keeping of slot machines or devices 
unlawful. Penal Law, § 982.—People 
vy. Boxer, 24 N.Y.S.2d 628. 

Pin-ball machines which could be 
converted in six seconds to a free-game 
machine are ‘‘chance-operated” within 
meaning of the statute making the 
keeping of slot machines or devices 
unlawful, Penal Law, § 982.—People 
vy. Boxer, 24 N.Y.S.2d 628. 

Where the whole function of con- 
verting pin-ball machine from a regu- 
lar pin-ball machine to a free-game 
machine consumed a total of approxi- 
mately six seconds, the machines were 
“readily”? convertible within meaning 
of statute making unlawful the keep- 
ing of slot machines or devices, includ- 
ing pin-ball machines which are 
“readily” convertible into free-game 
machines. Penal Law, § 982.—People 
v. Boxer, 24 N.Y.S.2d 628. 

Since the statute making unlawful 
the keeping of pin-ball machines which 
are readily convertible into free-game 
machines does not use the words 
“knowingly,” “intentionally,” or ‘‘will- 
fully,’ it is no defense to'a prosecu- 
tion under the statute that those hay- 
ing possession of pin-ball machines 
which were readily convertible into 
free-game machines were not shown to 
have the knowledge and intent to con- 
vert the machines into free-game de- 


§ 142 
982.—People v. 


The statute making the keeping of 
slot machines or devices unlawful falls 
within that category of statutes de- 
nominated “malum prohibitum”. Pe- 
nal Law, § 982.—People v. Boxer, 24 
N.Y.S.2d 628. 

If a pin-ball machine in fact can be 
readily changed into a free-game ma- 
chine within meaning of statute mak- 
ing unlawful the keeping of a pin- 
ball machine which is readily converti- 
ble into a free-game machine, the per- 
son possessing or transporting the ma- 
chine violates the statute irrespective 
of his ability or knowledge to perform 
the simple function of changing the 
machine. Penal Law, § 982.—People 
v. Boxer, 24 N.Y.S.2d 628. 

N.C. The word “vend” within Rey- 
enue Act of 1939 excluding a machine 


vices, , Penal Law, § 


Boxer, 24 N.Y.S.2d 628. 


from being licensed on which varying 


scores and tallies or combinations of 
symbols caused machine to vend au- 
tomatically any thing of yalue which 
might be used in the further operation 
of such device, or for which no cash 
value is received, is the equivalent of 
the word ‘give’ or any similar word 
which would mean to provide player 
with additional plays or free plays 
upon making certain scores. Pub.Laws 
1939, ce. 158, § 130(5).—State y. Ab- 
bott, 11 S8.H.2d 539, 218 N.C, 470, fol- 
lowed in State v. Brown, 11 S8.H.2d 545, 
218 N.C. 480, State v. Rogers, 11 S.E. 
2d 546, 218 N.C. 481, State v. Moseley, 
11 S.H.2d 546, 218 N.C... 481, State vy. 
Davis, 11 S.H.2d 546, 218 N.C, 482 
and State v, Mills, 11 S.H.2d 547, 218 
N.C. 482. 

Under statute prohibiting operation 
of slot machines, the thing played for 
and. received is actually the right to 


operate the machine an additional time 


or times and not the token which rep- 
resents that value. Code 1939, §§ 
4437(r), 4437(t), 4437(v).—State y, Ab- 
bott, 1% S.H.2d 539, 218 N.C. 470, fol- 
lowed in State v. Brown, 11 S.H.2d 545, 
218 N.C. 480, State v. Rogers, 11 $.E. 
2d 546, 218 N.C. 481, State v. Moseley, 
11 S.H.2d 546, 218 N.C. 481, State y. 
Davis, 11 S.H.2d 546, 218 N.C, 482 and 
paate v. Mills, 11 S.H.2d 547, 218 N.C. 


N.C. The ownership, sale, demise, or 


transportation of certain slot machines ; 


is prohibited by law, but possession, 
use, and operation of others, under 
license, is permitted. Pub.Laws 1928, 
ec. 138; Pub.Laws 1937, e. 196.—State 
v. Caleutt, 15 S.W.2d 9, 219 N.C. 545. 

Ok1.Cr.App. Generally, a 
chine, which in return for a coin de- 
posited therein dispenses merchandise 
of the value of the coin, accompanied, at 
occasional and uncertain intervals by 
varying amounts of money, trade checks 
or coupons, is a “gambling instrument”. 
21 Okl1.St.Ann. § 964 et seq.—Couch y. 
State, 110 ) P.2d 613, 

The name given to a machine does 
not determine whether it comes under 
classification of a “slot machine” as de- 
fined in statute prohibiting operation of 
slot machines, but that is determined 
by manner and result of its operation. 
21 OkI.St.Ann. § 964 et seq.—Couch, y. 
State, 110 P.2d 618, 

A five ball marble machine which can 
only be operated by inserting a nickel 
into a slot, which releases five steel 
balls into a chute, which operator 
shoots by releasing a plunger on the 
machine, which balls can strike several 
pins or objects within the machine, de- 
pending upon skill or chance of opera- 
tor, and which is operated for amuse- 
ment, comes within act prohibiting the 
operation of ‘“‘slot machines” and opera- 
tion thereof constitutes a misdemeanor. 
21 Okl.St.Ann. § 964 et seq.—Couch y. 
State, 110 P.2d 613. 

Pa.Super. A pin ball machine com- 
prising a miniature bowling alley, 
though having element of chance, was 
not a ‘‘gambling device’’, and its pos- 
session or use was not illegal in ab- 
sence of betting or offering of prizes 
on result. 18 P.S. § 4605.—Common- 
wealth v. Mihalow, 16° A.2d 656, 142 
Pa.Super. 433, 


slot ma- . 


A Seep ee Re eet Oe ee 
La y' : 
§ 142 
S.C, ‘“Pin-table’ machines wherein 


skill of player allegedly determined 
largely the course taken by ball in 
touching contact posts so as to register 
- geore, though there was no pay off on 
the machine or apparatus for pay off, 
were unlawful as “pertaining to games 
of chance’ within terms of statute, 
even if no free games were awarded 
and only element of chance was the 
score that might be made. Code 1932, 
; § 1301-A.—Alexander v. Hunnicutt, 13 
SS.) 201630, 196 S.C. 364. . 

ag Tex.Cr.App. A machine which re- 
turns merchandise of the value of the 
eoin played therein and, in addition, 
a chance of receiving a varying amount 
of checks which may be used to play 
' the machine for amusement only is a 
“eambling device,” the right to con- 
tinue the operation of the machine for 
; amusement being a “thing of value 
within statutes directed against gam- 
_  ing.—Broaddus v. State, 150 S.W.2d 
SOW EVE 

Free games won on marble ma- 
chine in which player deposited five- 
-eent coin to secure marble with which 
to play game, whereby player could, 
through chance, win free games by 
manipulating control lever so as to 
line up animal models, and by mar- 
ble striking a switch which set ma- 
chine to be played again without fur- 
ther deposit of money, constituted 
“things of value” within statute pro- 
viding that such devices should be 
ts Peicidered as used for gaming if mon- 
ey or anything of value was bet there- 
on, and hence accused who permitted 
tnd operation of such machine on her 
“premises, which was a public place or 


appurtenant to a public place, was 
is ate of a misdemeanor, Pen.Code 
1925, arts. 619, 620, 621, 628.—Broad- 
dus ‘vy, State, 150 S.W.2a 247. 
§ 143 a 
Mont. The test for determining 


whether a game is a lottery by deter- 
mining whether element of skill pre- 
dominates over element of chance is 
not a proper test in determining 
whether the statute penalizing as a 
misdemeanor the operating of any 
game of chance played with any de- 
--viee for money, checks, credit or oth- 
er representative of value has been 
violated, since any game involving 
element of skill may become a “gam- 
- bling device’ when_used for the pur- 
pose of betting. Rev.Codes 1935, § 
- 11149; § 11159, as amended by Laws 
- 1937, c. 158, § 1.—State ex rel. Dus- 
sault v. Kilburn, 109 P.2d 1113. 
N.J.Sup. Under statute penalizing 
as a misdemeanor all playing for mon- 
ey or other valuable thing with any 
- device having one or more figures or 
numbers thereon, theater manager, who 
gave to theater patrons cards with 
which game called ‘‘Payme’’ was play- 
ed for credit, voucher redeemable in 
merchandise, was guilty of a misde- 
meanor, since “valuable thing” to the 
manager was the extra trade which the 
playing of the game would attract, as 
against contention that awarding of 
prizes was merely the awarding of a 
gratuitous “prize or premium” to pa- 
trons, and that no risk or loss was in- 
volved by the players, notwithstanding 
some people were permitted to play 
the game without paying an admission 
charge. N.J.S.A.  2:135-1.—State vy. 
Berger, 17 A.2a 167, 126 N.J.L. 39. 


Aa 
a 


§ 155 

Cal.App. Under statute denouncing 
as a crime the keeping or occupancy of 
any room or tenement with books, pa- 
pers, or other devices, or paraphernalia 
for purpose of recording or registering 
bets on the result of any contest, it 
is not the actual making of bets, but 
the occupancy of such a room with 
the equipment used for recording bets, 
which constitutes the offense denounced. 
Pen.Code, § 337a, subd. 2.—People y. 
Kabakoff, 113 P.2d 760. : 

Conn. To “keep a_ place’, within 
statute defining crime of keeping place 
resorted to for purpose of gaming, 
means appropriation of place by person 
in control thereof for conduct of his 
business therein and to maintain, carry 
on, conduct, or manage place. Gen.St. 


( ING yo 
1930, § 6320.—State v. Cieri, 20 
733, 128 Conn. 149. - 

The word “keep”, as used in statute 
declaring it unlawful to keep a gaming 
house, implies duration. Gen.St.1930, 
§ 6320.—State v. Cieri, 20 A.2d 733, 
128 Conn. 149. 

Conn. To render a place a “gaming 
house’, within statute prohibiting the 
keeping of such a house, use of place 
must ordinarily be frequent, customary, 
common, or habitual, and single act of 
gaming is insufficient to constitute it 
a gaming house. Gen.St.1930, § 6320. 
Panos v. Cieri, 20 A.2d 733, 128 Conn. 


N.Y.City Ct. The statute relating to 
keeping of place for game of policy, 
which is broad and sweeping in its 
terms, was enacted by Legislature to 
combat an evil which constitutes not 
merely a form of gambling but a posi- 
tive menace to every community. Penal 
Law, § 974.—People on Complaint of 
Dunn v. Crawford, 25 N.Y.S.2d 259. 
tes Rex v. Granda [1941] 1 Dom.L.R. 


z 


156 
La. “Banking house’, as used in 
statute punishing one who keeps a 
banking house at which money is bet 
or hazarded, means a place where gam- 
bling is carried .on, and a ‘‘banking 
game’, within meaning of statute, is 
a gambling game at which money is 
bet or hazarded. Act No. 12 of 1870, 
§ 2.—State v. Singley, 197 So. 218, 195 
ha. 519. 
160 


§ 

Tex.Cr.App. Statute held susceptible 
of violation by knowingly permitting 
gaming device to remain in one’s pos- 
session to be used for gaming pur- 
poses, or to remain on premises either 
controlled or owned by defendant, to 
be used for gaming purposes. Pen. 
Code 1925, art. 630.—Lee vy. State, 143 
S.W.2d 389. 


§ 162 
See Rex v. Lebansky [1941] 2 Dom.L. 
R. 380. ef 


§ 

N.C. An essential element of the 
statutory offense of unlawful posses- 
sion of gambling devices is operation 
of the device or keeping device in pos- 
session for purpose of being operated. 
C.S.Supp.1924, 4437(b).—State vy. 
Jones, 12 §.H.2d 292, 218 N.C. 734; 

Pa.Super. The criminal statute mak- 
ing it a nuisance to ‘keep or exhibit” 
any gaming table, device, or apparatus 
to win or gain money or other prop- 
erty of value, or to engage in gam- 
bling for a livelihood, or to aid or 
assist others to do so, or to’sell tick- 
ets or policies in a lottery, did not 
cover the commercial sale by person 
in charge of a novelty store, of a 
punchboard which was allegedly in- 
tended for use as a gambling device 
or apparatus but which such person 
merely displayed for sale and did not 
use for gambling on the premises. 18 


P.S. §§ 4603-4606, 4612.—Common- 
wealth v. Weiss, 16 A.2d 435. 

Pa.Co. Where defendant admitted 
ownership of the machines involved 


in this case, and it was admitted and 
shown that defendant installed these 
machines in places of business, and 
controlled the use and operation there- 
of to the extent of having absolute 
control over the removal of moneys 
used in the operation of said machines, 
he was in possession thereof within 
the meaning of the ordinance—Com- 
MeL hee ex rel. v. Shapiro, 89 P.L. 


Tex.Cr.App. Where officers found 
fully equipped gambling paraphernalia 
in operation in house controlled and 
occupied by defendant, and defendant 
was present, but alleged that he knew 
nothing about any game being played 
in house, defendant was properly in- 
dicted under statute against keeping a 
gambling place rather than under stat- 
ute against permitting premises to be 
used: for gaming. Vernon’s Ann.P,C, 
arts. 625, 627.—Reese vy. State, 143 S. 
W.2d 395. 

176 


§ 
Ala.App. A “professional gambler” 
is a person who makes his living in 


dice, or biker Fes 


the 
bling i 
the purpose of thereby winning money 
or other property, or who conducts, 
either as owner or a hs a place 
for ‘gambling. Code 1923, § 4247.—_ 
Hallmark vy. State, 198 So. 149, cer- 
tiorari denied 198 So. 151. : 

A “common gambler’ igs one: who 
maintains himself chiefly by gaming. 
Code 1923, § 4247.—Hallmark vy, State, 
ee So. 149, certiorari denied 198 So. 


i § 177 r 

N.J.Sup. Under statute penalizing a 
stakeholder of any sum of money, 
staked on any running race, the func- 
tion of a “stakeholder” is apart from 
that of the gamester, and is to receive 
the sums wagered and hold them 
against the determining event, whether 
that event be horse race or otherwise, 
and then pay them over to the winner, 
and the ‘stake’ is something of value 
which is in jeopardy or subject to a 
contingency. N.J.S.A. 2:135-7:—State 
Sonics: 21 A.2d 209, 127 N.J.L. 


Where accused was charged by in- 
dictment with having held money 
wagered upon the result of a running 
race thereafter to be run, and evidence 
disclosed that accused did nothing but 
make bets on horse races, motion for 
directed verdict for accused should 
have been granted, N.J.S.A. 2:135-7.— 
Sep Oe: Dudley, 21 A.2d 209, 127 N. 


Evidence that bets were made _ be- 
tween an accused and a third person 
over a period of years, and that check 
was given in payment of net losses on 
racing bets made and determined be- 
fore the delivery of the check to an- 
other accused did not support convic- 
tion under an indictment charging the 
accused with holding money wagered 
upon the result of a running race 
thereafter to be run, since the con- 
tingency of the wager had been re- 
solved before the check was drawn or 
delivered, and neither of the accused 
was a “stakeholder” within statute 
penalizing stakeholders, N.J.S.A. 
2:135-7.—State v. Dudley, 21 A.2d 209. 
127 Ned. L127, 

N.J.Sup. Stakeholding, formerly a 
misdemeanor by statute, was not with- 
in terms of constitutional provision 
prohibiting “pool-selling, book-making, 
or gambling” to be allowed or legal- 
ized, and hence repeal of such statute 
was constitutional and precluded con- 


viction for stakeholding committed 
after such repeal. N.J.S.A. 2:135-5 to 
2:135-9, 2:135-7; P.L.1940, p. 864; 
N.J.S.A.Const. art. 4, § 7, par. 2.— 
State v. Baldinotti, 21 A.2d 291, 127 , 
N.J.L. 46. 
§ 181 
N.J.Sup. Under statute penalizing 


as a misdemeanor all playing for mon- 
ey or other valuable thing with any 
device having one or more figures or 
numbers thereon, theater manager, who 
operated theater in which game called 
“Payme”’ was played on numbered 
squares handed to theater patrons, 
could not escape conviction on ground 
that he did not actually participate in 
the game as .a player, Since manager, 
as one who aided, abetted, and partici- 
pated in the game, was a “prin- 
cipal”, N.J.S.A, 2:135-1—State vy. Ber- 
39 


N.Y.City Ct. A person found in pos- 
Session of two policy slips who was 
merely a player and who was otherwise : 
not connected with any lottery was 
guilty of violating policy statute ag 
against contention that because statute 
refers to a ‘“‘common gambler’, more 
than one isolated instance of gambling 
is required before a person may be 
convicted. Penal Law, § 974.—People 
on Complaint of Dunn y,. Crawford, 25 
N.Y.S.2d 259. 

Under statute relating to keeping of 
place for game of policy, Legislature in- 
tended to include within statutory pro- 
visions the player as well as the opera- 
tor, for fear of arrest on part of player 
tends to serve to remove the evil, 


ones was forfeited. The two who ap- 
peared were found guilty and fined 
$100 and $50 respectively. After the 
statute of limitations had run against 
the criminal offense, they petitioned 
for writ of certiorari demanding that 
the fines and forfeitures be reversed and 
restitution made to them. Held: That 
inasmuch as common gamblers, vaga- 
bonds and rogues were punishable with- 
out trial by jury before the adoption of 
the constitution, the mayor, under a 
city ordinance had the right to convict 
them.—City of Uniontown vy. Samonas, 
4 Fay.L.J. 18. —— 


§ 185 
N.J.Sup. Under statute penalizing 
any person who shall be a stakeholder 
of any sum of money staked on any 
running race, an indictment charging 
that the defendants were the holders 
of money betted, staked and wagered 
did not accuse defendants of being 
“stakeholders”, since the expression 
“stakeholder”, has a definite place in 
gambling transactions and is not to be 
varied in a criminal accusation by 
either circumlocution or a splitting of 
the essential word. N.J.S.A. 2:135-7.— 
State v. Dudley, 21 A.2d 209, 127 N.J. 
L. 127. | 
§ 199 

Ky. An indictment charging viola- 
tion of statutes prohibiting the keep- 
ing, managing, operating or conducting 


a keno bank, faro bank or other ma- - 


chine or contrivance used-in betting 
money, whereby money or other thing 
may be won or lost, must allege that 
the machine was such as is ordinarily 
used for gambling purposes, if. it is 
a machine or contrivance not specifi- 
cally mentioned. Ky.St. §§ 1960, 1967. 
—Rader v. Commonwealth, 152 S.W.2d 
937, 287 Ky. 282. 

An indictment accusing defendant of 
setting up, keeping, conducting and 
exhibiting a slot machine must allege 
that slot machine was ordinarily used 
for gaming. Ky.St. §§ 1960, 1967.— 
Rader y. Commonwealth, 152 S.W.2d 
937, 287 Ky. 282. 


221 

Iv.App. An information alleging 
that defendant unlawfully kept a room 
on certain premises for purpose of 
recording and registering bets on speed 
of a beast, described as a horse, was 
sufficient to charge an offense under 
statute, notwithstanding that informa- 
tion omitted reference to any book, in- 
strument, or device specified in_ the 
statute. Smith-Hurd Stats. c. 38, § 
336.—People v. Allen, 30 N.H.2d 116, 
307 Ill.App. ‘241; People v. Greenberg, 
30 N.W.2d 116; People v. Ramashla, 
30 N.E.2d 117. 


N.C. In prosecution for unlawful 
possession of gambling devices, affi- 
davit upon which was based the war- 
rant on which defendant was tried, 
charging only unlawful possession 
without alleging that defendant oper- 
ated the devices or kept them for pur- 
pose of being operated, was fatally 
defective. C.S.Supp.1924, § 4437(b).— 
State v. Jones, 12 S.H.2d 292, 218 N.C. 
734 


Tex.Cr.App. A complaint and infor- 
mation charging defendant with keep- 
ing and exhibiting a pool table for hire 
were sufficient. Pen.Code 1925, art. 
653; Rev.St.1925, art, 4668.—Swagerty 
v. State, 146 S.W.2d 387. 

§ 240 

Ala.App. In vagrancy 
it is competent to prove the genera 
reputation of persons with whom the 
defendant associates, but the fact that 
defendant occasionally, or even fre- 


alone and of its 0 warrant a 
viction. Code 1923, § 4247; 
subd. 6.—Hallmark y. State 


149, certiorari denied 198 So 


se iN aay , 


In vagrancy prosecution, evidence 
that defendant associated with persons 
reputed to be professional gamblers, 
and that he at one time paid some fines 
in court presumably for some of them, 
was to be considered but was not suf- 
ficient to establish that defendant was 
a “professional gambler”. Code 1923, § 
4247.—Hallmark y. State, 198 So. 149, 
certiorari denied 198 So. 151. 

Cal.App. In prosecution for keeping 
and occupying a flat building with, 
paraphernalia for purpose of recording 
wagers on horse races, evidence of 
telephone conversations between offi- 
cers who entered flat building and 
persons calling up flat building was 
admissible as tending to establish the 
fact that the building was occupied for 
purpose of recording wagers on horse 
races. Pen.Code, § 337a, subd. 2.— 
People v. Joffe, 113 P.2d 901. 

Ga.App. In prosecution for receiving 
and making bets on horse races for 
money at designated places, evidence 
eoncerning long distance calls between 
telephones of defendant and telephones 
of a “bookmaking establishment” in 
another city was relevant and admissi- 
ble to show intent, motive, and scheme 
of defendant. Code 1933, § 26-6401.— 
Friedman v. State, 13 S.E.2d 467. 

Md. In prosecution for violation of 
statute relating to gaming, objection to 
testimony of officer who was detailing 
his observations of rear of premises 
described in search warrant was prop- 
erly overruled, where officer was stat- 
ing facts relevant and admissible to 
show defendants’ guilt. Code Pub.Gen. 
Laws. 1939, art. 27, 288-307.— 
Frankel v. State, 16 A.2d 98. 


8 241 

Ala.App. Evidence established that 
electrically operated machine, which 
could be played by striking small pro- 
pelled balls with a paddle or bat which 
was controlled by player by lever on 
outside of machine and was so con- 
structed that it could be adjusted so 
that it would have a pay-off device, 
eould be operated as a game of chance, 
and was therefore a “gambling device’ 
so as to authorize conviction of accused 
for ownership of the machine. Gen. 
Acts 1931, p. 806, § 1(d).—Kropp vy. 
City of Tuscaloosa, 197-So. 91. 

Ala.App. In vagrancy prosecution, 
it is competent to prove the general 
reputation of persons with whom’ the 
defendant associates, but the fact that 
defendant occasionally, or even fre- 
quently, was seen associating with 
gamblers, is not sufficient evidence 
alone and of itself to warrant a con- 


viction. Code 1923, § 4247; § 5571, 

subd. 6.—Hallmark v. State, 198 So. 

149, certiorari denied 198 So. 151. 
In vagrancy prosecution, evidence 


that defendant associated with persons 
reputed to be professional gamblers, 
and that he at one time paid some 
fines in court presumably for some 
of them, was to be considered but was 
not sufficient to establish that defend- 
ant was a “professional gambler’’. 
Code 1923, § 4247.—Hallmark vy. State, 
pei So. 149, certiorari denied 198 So. 


In vagrancy prosecution, if ‘old 
drawings or something” found in de- 
fendant’s automobile had lost their vi- 
tality as an interest in a lottery game 
by reason of having been played some 
months or years’ before, possession 
thereof would have been too remote 
to circumstantially prove the defend- 
ant’s connection with a lottery. Code 
1923, § 4247; § 5571, subd. 6.—Hall- 
mark v. State, 198 So, 149, certiorari 
denied 198 So. 151. 

Cal. Evidence warranted conviction 
for keeping a room with books for 
registering of wagers on horse races. 


Pen.Code, § 337a, subd. 2.—People v. 

Newland, 104 P.2d 778, superseding 

97 P.2d 972. ; 
Cal.App. Evidence was sufficient to 


sustain conviction for receiving money 


‘inig 8 : 2 
1 to be used as a wager u 
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of a horse race. Pe 


nalia for the purpose of recording or — 
registering bets upon horse races, evi- 
dence showing presence of defend i 
in a room equipped with parapherna 
usually and ordinarily utilized for pur 
pose of receiving and registering bet 
on horse races established the ‘cor 
pus_delicti.” Pen.Code, § 337a, subd. 
2.—People v. Shapiro, 104 P.2d 688. 
Evidence sustained conviction for o« 
cupying a i 


races. Pe 
Code, § 337a, subd. 2.—People v. Sha 
piro, 104 P.2d 688. eo 
_Cal.App. Evidence sustained convie- 
tion of violation of statute declaring it 
a crime to receive, hold or forwar 
any money or thing ,of value stake 
pledged, bet or wagered upon the re 
sult. of any trial or contest of skil 
speed or power of endurance of m 
or beast. Pen.Code, § 337a, subd. 
People v. Taylor, 104 P.2d 846. “a 

Cal.App. Evidence sustained con: 
viction for recording and registe 
bets. Pen.Code, § 837a, subd, 4 
People v. Mix, 106 P.2d 21. ge 

Cal.App. Evidence that police of. 
ficer found five or six men grouped — 
about defendant at garage, that de- 
fendant had in his pocket a “‘serateh 
sheet” and “betting markers’ in shir 
collar, that such papers were custom- 
arily used in recording wagers on _ 
horse races, and that defendant state 
to officer that defendant had been tak 
ing bets on horse races at garage 


two weeks, warranted conviction . C) 
unlawfully occupying building — fo 
purpose of recording wagers on hor 


races. Pen.Code, § 337a, subd - 
People v. Yoder, 106 P.2d 632. — 


5 ey 
Cal.App. Evidence sustained cony 
tion under statute denouncing as_ 
crime the keeping or occupancy of an 
place or part thereof with books, 
pers, or other device or parapher! 
for purpose of recording or registering 
DeLee tne a gesplt ee any contest. — 
en.Code, a, subd. 2.—People v. 
Kabakoff, 113 P.3a 760. 
_Cal.App. Evidence warranted convic- — 
tion for keeping and occupying a 
building with paraphernalia for the — 
purpose of recording wagers on horse 
races. Pen.Code, § 337a, subd. 2 
People v. Joffe, 113 P.2d:901.. 


_Cal.App. Evidence corroborating tes 
timony of defendants’ accomplices wa 
sufficient to connect defendants wit 
crimes with which they were charge 
so as to sustain conviction for viola 
ing statute relating to book selling and 
bookmaking and keeping record o i 
bets, and_of conspiracy to violate the — 
statute, Pen.Code, § 337a, subds. 1, a 
—People vy. Irvine, 113 P.2d 904. Ni 
Cal.App. Evidence was sufficient to 
establish the corpus delicti and sustain — 
conviction of receiving, recording and — 
accepting bids on horse races outside 
the enclosure of a race track. Pen. 
Code, § 337a, subds. 3, 4, 6.—People 
v. Hart, 115 P.2d 546. ae 
Conn. In trial for keeping a gam- 
bling house, evidence that police offi- 
cers played pinball machine in defend- 
ant’s grill, spending certain sum in the ~ 
process, on single occasion, was in- ~— 
sufficient to establish duration of prac- 
tice essential to prove defendant’s — 
guilt. Gen.St.1930, § 6320.—State vy. 
Cieri, 20 A.2d 738, 128 Conn. 149. 


In prosecution for keeping gambling 
house, fact that permit for sale of alJ- 
coholic liquor in defendant’s place had 
been issued to defendant afforded cor- 
roborative evidence that he was keeper 
thereof, but did not render him guilty 
of crime charged. Gen.St.1930, § 6320. 
Sate v. Cieri, 20 A.2d 783, 128 Conn. 

9. 

Ga.App. Evidence sustained convic- 
tion for maintaining two designated 
places where defendant received and 
made bets on horse races for money, 
contrary to the laws of the state. Code ; 


Bea ee: 
2 ae 


Saal 
a 


evidence of commission 
: charged. Penal Law, § 986.—People v. 
abato, 25 N.Y.S.2d 315. A 

In prosecution for knowingly permit- 
ng a room to be used for the register- 
ing and recording of wagers, fact that 
eeone news, scratch sheets, and slips 


onery store where three men were lis- 
E> ning to broadcast from radio station 
thet sufficient to establish crime charged, 
in the absence of evidence of a single 
completed betting transaction, 
defendant’s participation in any such 
ly allowing anyone to engage in such 
transaction on the premises. Penal 
20 315, ! 5 
Statement by proprietor of cigar and 
fe oom were listening to radio broadcast 
of racing news wou not constitute an 
i) i ld t titut 
k lish proprietor’s guilt of offense of 
laving knowingly permitted a room 
recording wagers. Penal Law, 
—People v. Sabato, 25 N.Y.S.2d, 
ecient to sustain conviction for conduct- 
a gambling game. 21 Okl.St.Ann. § 
kl.Cr.App. Conflicting evidence as 
. whether slot machine, which was 
art of accused’s cafe, was set up and 
pable of being operated as against 
ffed with paper so that mechanism 
uld not work, sustained conviction 
ossession of a slot machine a mis- 
meanor. 21 OkI.St.Ann. § 969.—Jen- 
kl.Cr.App. Hvidence that officers 
days after they had seized a slot 
slot machine, containing some 
mey, in the front part of cafe at 
mviction for violation of statute mak- 
ing the possession of slot machine a 
that no slot machine was found on 
premises at 10 o’clock the preceding 
he machine had been only temporarily 
.oved from kitchen where it had been 
that orders had been given to em- 
ployees not to allow the public to use 
enner v. State, 114 P.2d 959. 
_ Pa.Super. ‘Testimony that accused di- 
take care of game and that accused 
would take care of the rest of the place 
- ficient to sustain conviction of book- 
making, establishing and maintaining 
“ment, and conspiracy to set up and 
establish certain games of hazard.— 


ich generally gave racing results was 
e or of 
transaction, or of defendant’s knowing- 
Law, § 986.—People v. Sabato, 25 N.Y. 
oY ationery store that men in back 
Timinating admission’ tending to 
e used for purpose of registering 
| ki.Cr.App. Evidence held  insuffi- 
i.—Jackson v. State, 110 P.2d 929. 
eized while standing in the front 
cused’s contention that machine was 
or violation of statute making the 
rv, State, 114 P.2d 956. 
nachine in accused’s cafe found anoth- 
ro in the morning warranted 
misdemeanor, notwithstanding fact 
vening, and accused’s explanation that 
in storage away from public view, and 
such machine. 21 OkI.St.Ann. § 969.— 
ected operator of gambling game to 
together with other evidence was suf- 
a gambling house and gambling equip- 
A Rae a v. McClurg, 16 A.2d 


95 
_ Pa.Super. Hyidence that police offi- 
cers gambled on pin ball machine on 
defendant’s premises, though sign post- 
ed near machine forbade gambling, held 
not to authorize conviction of establish- 
ing and causing to be established a 
gambling device, and permitting per- 
sons to assemble for purpose of playing 
at gambling device, where defendant 
was not present when officers first made 
bet, and evidence that game involved 
skill was contradicted only by opinion, 
18 P.S. § 4605.—Commonwealth vy, 


zy 


Mihal 
433. 


ow, 656 


wal 


established a gambling device, or per- 


mitting persons to assemble for pur- 


pose of playing a gambling device, was 
not established by proof of motives of 
police officers who gambled on device 
on defendant’s premises, since motives 
of an occasional customer do not de- 
termine character of a man’s business. 
18 PS. § 4605.—Commonwealth  v. 
er: 16 A.2d 656, 142 Pa.Super. 
4 


Pa.Co. On appeal to the county 
court from a summary conviction be- 
fore a_ police magistrate on a charge 
of having violated a city ordinance, 
prohibiting having in his possession 
a “pin-ball” machine without a _ li- 


cense, defendant was found guilty.— 
Commonwealth ex rel. v. Shapiro, 89 
Pale ee2L 0) 


Pa.Quar.Sess. In one of two adjoin- 
ing rooms were nine telephones and 
an amplifier over which information re- 
lating to horses could be heard. A 
wire extended from that room, connect- 
ed the amplifier with a telephone in 
the adjoining room enabling .one to 
hear the same information as received 
jn the other room. By opening a line 
one could hear a description of the 
races at various. tracks. Telephone 
books and unused paper tablets were 
found in the rooms, 
in the first room where charred paper 
in a basket, newspapers concerning in- 
formation about race tracks and race 
horses, a slip of paper with names 
and figures referring to bets on horses, 
were found. Held, that the evidence was 
sufficient to warrant a conviction of 
bookmaking and conspiracy to engage 
in bookmaking, under the Act of June 
24,::19389; P.L. 872, No. 375, 118 P.S. 
§ 4101 et seq.—Commonwealth v. 
Wurth, 30 Del. 5. a 


Pa.Quar.Sess. Where a defendant is 
accused of unlawfully aiding, assisting 
or permitting others to keep or exhibit 
gambling devices, it is not necessary 
for the Commonwealth to prove actual 
operation for gambling purposes; it is 
sufficient if it is proved that the de- 
fendant supplied another with punch 
boards and prizes, as punch boards are 
gambling devices per se.—Common- 
wealth v. Sellers, 54 York 185. 

Tex.Cr.App. Wvidence that defendant 
kept pool table in rear of his restau- 
rant, that he permitted two members of 
public safety department to play pool 
on such table, and that officers played 
several games on the table, paying a 
negro porter for some of the games and 
paying defendant for others, was suffi- 
cient to support conviction of keeping 
and exhibiting a pool table for hire. 
Pen.Code 1925, art. 653; Rev.St.1925, 
art. 4668.—Swagerty v. State, 146 S.W. 
2d 387. 

Tex.Cr.App. Evidence sustained con- 
viction of keeping and being interested 
in keeping a place to bet and wager 
and gamble with cards and _ dice.— 
Brower v. State, 146 S.W.2d 396. 

Tex.Cr.App. Where gaming table 
and bank were kept and exhibited for 
purpose of gaming in house of code- 
fendant who occupied and controlled 
premises which officers raided, and wit- 
ness testified that accused sold chips 
used by players, and after arrest of ac- 
cused and codefendant, accused paid 
players who had bought chips during 
the progress of game with money fur- 
nished him by codefendant, evidence 
sustained conviction of keeping and ex- 
hibiting for purpose of gaming a gam- 
ing table and. bank. Pen.Code 1925, 
art, 619.—Kavany v. State, 147 S.w.2d 


262. 
§ 244 

N.C. In prosecution for illegally 
possessing and operating a gambling 
device and for operating a gambling 
house, evidence relating to several 
raids upon defendant’s shop and to 
finding of “tip boards” or “baseball 
boards” in back room was for jury. 


C.S. §§ 4433, 4434.—State v. Webster, 


12 S.H.2d 272, 218 N.C. 692, 
24:7 


Ala.App. In vagrancy prosecution, 


Guilt of establishing or causing to be | 


Defendants were. 


fe 
sons with whom defer 
but the fact that defe 
ly or frequently wa z 
with gamblers would not b 


rf 


» 


conviction was error. Code 19238, § 
4247; § 5571, 
State, 198 So. 


198 So. 151. 


8 250 ’ i 
N.C. Where defendant pleaded 

guilty to. ownership, sale, lease, and 
transportation of certain slot machines 
and devices prohibited by law, judg- 
ment sentencing defendant to 12 
months in county jail to be assigned to 
work on public roads was well within 
terms of statute creating the offense 
and was upheld. Pub.Laws 1937,, ¢« 
196.—State vy. Calcutt, 15 S.H.2d 9, 219 
N.C. 545, 

§ 251 


Ala. The act suppressing gambling 
devices, regardless of whether the 
devices are used for gambling or play- 
ers are offered inducement by way of 
prizes or other awards, is within the 
“police power’ of the state and_ is 
valid. Code 1940, Tit. 14, §§ 283-292.— 
State ex rel. Green v. One 5¢ Fifth 
Inning Base Ball Machine, 3 So.2d 27. 

Miss. Statute making possession or 
ownership of slot machines and other 
similar devices and apparatus which 
are “gambling devices per se’, unlaw- 
ful, was enacted in the proper exercise 
of the “police power’ of the state. 
Laws 1938, c. 353.—Clark vy. Holden, 2 
So.2d 570. 

Ohio App. 


149. certiorari denied 


An ordinance vesting in 


e suffic ; 
evidence alone and of itself to warrant — 


subd, 6:—Hallmark v. — 


city’s executive officers the power sum- | 


marily to seize and destroy gambling 
instruments or devices was constitu- 
tional—League for Preservation of 
Civil Rights & Internal Tranquility v. 
City of Cincinnati, 28 N.H.2d 660, 64 
Ohio App. 195, appeal dismissed 27 


.N.B.2d 235, 136 Ohio St. 561. 


Pa.Quar.Sess. Judicial comment on 
the provisions of the act of. March 31, 
1860, P.L. 382, 18 P.S. § 141 et seq., 
is applicable to the new criminal code 
of 1939, 18 P.S. § 4101 et seq., which 
inhibits gambling and gambling imple- 
ments.—Commonwealth ex rel, v. 
prcnt ae Slot Machines, 88 P.L.J. 


§ 258 

C.C.A.Ill. In action by grain dealer 
against grain trader who gained con- 
trol of large percentage of corn in 
country for damages caused by monop- 
oly, whether plaintiff and his broker 
were engaged in illegal contracts, in 
that plaintiff did not intend to make 
delivery of grain being traded in, was 
question. for jury, where reasonable 
men might have reached different con- 
clusions from the evidence. Smith- 
Hurd Stats.Ill. c. 38, § 328.—Peto v. 
Howell, 117 F.2d 249. 

In action by grain dealer against 
grain trader who gained control of 
large percentage of corn in country 
for damages caused by monopoly, in 
determining where preponderance of 
evidence lay on question whether 
plaintiff and broker were engaged in 
illegal contracts in that no delivery 
of grain was intended, whether such 
preponderance was to be found in di- 
rect testimony of plaintiff as to inten- 
tion or whether it was to be gleaned 
from other facts’ were matters wholly 
for jury’s determination, and it was of 
no importance from what source evi- 
dence arose so long as it was in rec- 


ord and sustained jury’s verdict. 
Smith-Hurd Stats.Il. ¢. 38, § 328.— 
Peto v. Howell, 117 F.2d 249. 4 

Ala. A ‘game of chance’, within 


codal provisions relating to suppres- 
sion of gambling devices, is a game 
determined entirely or in part by lot 
or mere luck in which judgment, prac 
tice, skill or adroitness have honestly 
no office at all or are thwarted by 
chance, or a game in which hazard 
entirely predominates. Code 1940, Tit. 
14, § 283(d).—State ex rel. Green vy. 
One 5¢ Wifth Inning Base Ball Ma- 
chine, 3 So.2d 27. 


A device which was termed a “fifth 
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‘ inning baseball machine” and was op- 


erated by placing nickel in slot, which 
released certain balls and by ejecting 
balls on board by pulling a plunger 
and striking against the balls, which 
would then strike projections or bump- 
ers on the board, a higher score re- 
sulting by striking certain number than 
by striking others, was a “game of 
chance” subject to condemnation as 
a “gambling device’ under codal pro- 
visions relating to suppression of 
gambling devices. Code 1940, Tit. 14, 
§§ 283-292.—State ex rel. Green vy. One 
5¢ Fifth Inning Base Ball Machine, 3 
So.2d 27. 

The act relating to suppression of 
gambling devices was passed in order 
to curb the evil resulting from slot 
machines, pinball machines and other 
similar mechanical devices. Code 1940, 
Tit. 14, §§ 283-292.—State ex rel. Green 
v. One 5¢ Fifth Inning Base Ball Ma- 
chine, 3 So.2d 27. 

Fact that there was no proof that 
a device termed a fifth inning base 
ball machine was used for gambling or 
that players were offered inducement 
by way of prizes or other awards did 
not preclude the condemnation. of the 
machine as a “gambling device”. Code 
1940, Tit. 14, §§ 283-292.—State ex rel. 
Green v. One 5¢ Fifth Inning Base 
Ball Machine, 3 So.2d 27. 

Md. Where observation of premises 
by officers as disclosed by applica- 
tion for search warrant is sufficient 
to justify the belief in a rationally 
minded ‘person that the law relating 
to gaming is there being violated, the 
existence of “probable cause” to be- 
lieve that the law is being violated as 
contemplated by the statute is grati- 
fied. Code Pub.Gen.Laws 1939, art. 27, 


= 288-307.—Frankel v. State, 16 A.2d 


An application for search warrant, 
showing that certain premises were 
used as a residence and that many per- 
sons were admitted on two succeeding 
afternoons at intervals but that no ad- 
mittance was allowed until a certain 
signal had been given and the party 
seeking admittance had been approved 
by someone inside, showed ‘probable 
eause”’ that premises were being used 
in violation of statute relating to gam- 
ing, and the warrant issued in pursu- 
ance thereof was valid, and hence ap- 
plication and warrant were admissible 
in evidence to justify officer’s presence 
on premises. Code Pub.Gen.Laws 
1939, art. 27, §§ 288-307.—Frankel v. 
State, 16 A.2d 93. 


Miss. To condemn a device or pro- 
gram as ‘gambling’? there must be 
involved as a substantial feature in the 
operation the element of uncontrolled 
and uncontrollable chance.—Rouse_ y. 
Sisson, 199 So. 777, 132 A.L.R. 998. 

An electric coin-operated machine in 
which player deposits five cents, where- 
upon printed questions appear which 
player is required to answer within 20 
seconds by pressing one of several keys 
designating the alternative answers, 
one of which is correct, and if the an- 
swer given is correct player is auto- 
matically awarded a cash prize, is not 
a “gambling device’, the result not 
being dependent on chance, but solely 
by player’s knowledge or want of 
knowledge, and transaction, therefore, 
is a “game of skill’ and not a “game 
of chance’.—Rouse v. Sisson, 199 So. 
KAU Pd Lele OO Os oh 

An electric coin-operated machine in 
which player deposits five cents, where- 
upon printed questions appear which 
player is required to answer within 20 
seconds by pressing one of several 
keys designating the alternative an- 
swers, one of which is correct, and if 
the answer given is correct player is 
automatically awarded a cash prize, is 
not a “slot machine’, within prohibi- 
tory statute, in view of maxim ‘‘nosci- 
tur a sociis’”, but is a machine by 
which a game may be played or a form 
of diversion had within another statute. 
Laws 1938, ¢. ‘353; Laws 1940, c. 122. 
—Rouse v. Sisson, 199 So. 777, 132 A.L. 
R. 998. 

Miss. The alleged fact that slot ma- 
chines and pay-off tables which were 


seized by police were contained in their 
original crates’ as shipped from the 
factory and that the plaintiff, who 
sought to recover them in replevin ac- 
tion had not operated any of them 
and that they were intended for sale in 
a state wherein their possession, owner- 
ship and operation was lawful, did not 
preclude seizure of such devices under 
Mississippi statute, nor _ entitle the 
plaintiff to recover them. Laws 1938, c. 
353.—Clark vy. Holden, 2 So.2d 570. 
Ohio App. slot machine dispens- 
ing package of mints on receipt of 
five cent coin, and indicating that on 
next play either 2, 4, 8, 12, 16, 20 or 
no trade coupons would be received, 
was a “gambling device’ and sheriff 
would not be restrained from interfer- 
ing with use thereof, notwithstanding 
that copyright plate on machine pre- 
vented consecutive playing of machine 
by one person, where two or more per- 
sons could use machine for gambling 
purposes by consecutive alternate 
PgR ee v. Benham, 32 N.E.2d 
Ohio App. A person who, through an 
agent, conducted a gambling place raid- 
ed without a search warrant by the 
sheriff, who arrested the agent and 
seized certain money and other prop- 
erty for use as evidence, was: entitled, 
after pleading guilty and paying the 
fine and costs, to petition the court to 
order the sheriff to return the property. 
Gen.Code, §§ 2833, 13062.—State v. Ja- 
cobs, 32 N.H.2d 574, 66 Ohio App. 151, 
peat 30 N.H.2d 432, 137 Ohio St. 


A person conducting a gambling place 
raided without a search warrant by the 
sheriff, who arrested the agent in 
charge and seized certain money and 
other property, was entitled, after 
pleading guilty and paying the fine and 
eosts, to an order for return of the 
money, since mere possession of the 
money did not constitute an offense, and 
it was not subject to confiscation as 
“apparatus suitable to be used for 
gambling purposes”, Gen.Code, — § 
13062.—State v. Jacohs,’32 N.H.2d 574, 
66 Ohio App. 151, affirmed 30 N.E.2d 
432, 137 Ohio St. 363. 

The statute providing that on convic- 
tion for keeping a gambling place, etc., 
money found in defendant’s possession 
shall be subject to seizure and payment 
of a judgment against him growing 
out of such violation of law, makes 
such money subject to any judgment 
for fines and costs growing out of the 
violation of the gambling statutes, but 
does not authorize the retention of 
seized money to satisfy any judgments 
rendered under statutes providing for 
civil actions to recover money lost at 
gambling. Gen.Code, §§ 5966, 5969, 
13062, 13430-9.—State v. Jacobs, 32 N.E. 
2d 574, 66 Ohio App. 151, affirmed 30 
N.E.2d 432. 187 Ohio St. 363. 

Pa.Quar.Sess. Where the manufac- 
turer of candies known as “Treasures 
Mints” distributes to retailers a punch- 
board on which anyone presenting a 
mint wrapper or reasonable facsimile 
thereof is entitled to a punch with 
the possibility of obtaining a cash 
prize, punches being, however, pro- 
hibited to minors and limited in the 
discretion of the retailer to one daily, 
the punchboard is an illegal gambling 
device, and subject to confiscation; 
viewed realistically, a portion. of the 
purchase price of the mints is the 
consideration for the chance for a 
prize, and the illegality of the ar- 
rangement is not cured by the re- 
mote possibility that a few persons 
may present facsimiles, especially since 
such facsimile could only be copied 
from a purchased wrapper and since 
the rules are obviously intended to 
limit the use of facsimiles.—Meserole 
v. Sutton, 41 D. & C. 408. 

Pa.Quar.Sess. Twenty-five slot ma- 
chines and twenty stands for them, all 
securely crated, were seized by the 
eounty detective while in the station of 
the American Railway Express await- 
ing shipment. Held: That inasmuch 
as such machines are gambling devices 
per se, they must be destroyed, but the 
stands accompanying the machines can- 


not be confiscated and destroyed with- 
out evidence that they have actually 
been used in gambling, in the absence 
of which they must be returned to the 
owner.—In re Destruction of Twenty- 
five Slot Machines, 3 Fay.L.J. 169. 

Pa,.Quar.Sess. A machine which is a 
gambling device per se and which can- 
not be used for any lawful purpose, be- 
comes contraband or outlaw property in 
which no one can assert the right of 
property or possession, and may be 
seized by the publie authorities even 
though it is in the possession of a 
common carrier for shipment.—In re 
Destruction of Twenty-Five Slot Ma- 
chines, 3 Fay.L.J. 169. 

Pa.Quar.Sess. Twenty-five slot ma- 
chines seized at an express office un- 
packed on a search warrant issued by 
an alderman were declared to be ‘“‘out- 
laws” and the petition of their owner 
to have them returned on the ground 
that they had never been used as gam- 
bling devices was refused, and their 
destruction was ordered, where it was 
admitted that they were not adaptable 
for a useful or lawful purpose, but were 
gambling devices per se. The admis- 
sion that the slot machines are gam- 
bling devices per se and cannot be used 
for any lawful purpose sealed their 
fate. Under the policy of the common- 
wealth of Pennsylvania, as to gambling 
devices, they become “contraband” or 
“outlaw’’ property in which no one can 


assert the right of property or posses-— 


sion.—Commonwealth ex rel. v. Twenty- 
five Slot Machines, 88 P.L.J. 465. 

There is a wide difference between ar- 
ticles, the possession of which in itself 
is a crime, and property in itself inno- 
cent, which is only evidential in charac- 
ter. There is a clear distinction be- 
tween a man’s private papers which are 
neither the subject of crime nor the 
means of perpetrating it, and stolen 
property, implements of gambling and 
other property kept and used for an 
unlawful purpose.—Commonwealth ex 


rel. v. Twenty-five Slot Machines, 88 P./ 


L.J. 465 

Under the criminal code of June 24, 
1939, P.L. 872, No. 375, 18 P.S. § 4101 
et seq., a slot machine is completely 
debarred from any place in the lawful 
activities of any resident of the com- 
monwealth. It is completely outlawed 
from the moment that its manufacture 
is begun until it is established in a 
public place for use in procuring the 
nickels, dimes and quarters of those 
who desire to win tinore than their 
investment through the elicking of its 
wheels.—Commonwealth ex rel. - Vv. 
THeRHIEANS Slot Machines, 88 P.L.J. 


Pa.Quar.Sess. One of the defendants, 
after pleading guilty to operating a 
gambling device, a bingo game at a 
carnival, filed her petition for the re- 
turn of certain sound equipment and 
some money found in a money-belt. In 


directing the return of this property, 


the Court held that the sound equip- 
ment used by the claimant was not a 
device or machine used and employed 
for the purpose of unlawful gambling 


and that, while such equipment was a 


eonvenience for the purpose of deliver- 
ing the “ballyhoo”’, there was no ele- 
ment of chance in its use; and that 
money which had been reduced to pos- 
session of the claimant was not the in- 
strumentality of gambling—Common- 
wealth v. Craig, 20 Wash. 177. 


Tex.Civ.App. In proceeding by the 
state to compel defendants to show 
cause why marble machines should not 
be destroyed as gambling devices, the 
state was not bound to establish that 
machines were gambling paraphernalia 
per se and that machines had been 
used for gambling purposes’ before 
they could be seized and confiscated. 
Vernon’s Ann.P.C. arts. 619, 623, 637.— 
State v. Langford, 144 S.W.2d 448. 

Free games won on marble machines 
in which players deposited 5-cent pieces 


‘to secure marbles with which to play 


game whereby players could, through 
chance, win free games by marbles 
striking sufficient number of pins or 
falling into designated holes on playing 
boards constituted ‘things of value” 


Sor S258 4 
; within statute providing that certain 
devices should be considered as used 
for gaming if money or anything of 
value was bet thereon and hence ma- 
chines were ‘gaming devices or para- 
phernalia” and were subject to confis- 
eation. Vernon’s Ann.P.C. arts. 619, 
623; 637, § 2.—State v. Langford, 144 
 §$.W.2d 448. ) 
—) Tex.Civ.App. Under statute provid- 
ing for destruction of gaming devices, 
a “gambling device” is a game having 
* a keeper, dealer or exhibitor who com- 
-—— petes against bettors directly or in- 
directly, and to come under condemna- 
tion of statute, it must be used ‘or 
“exhibited”, that is, displayed for pur- 
- -pose of obtaining bettors. Vernon’s 
»  Ann.P.C. arts. 623, 636.—Callison v. 
State, 146 S.W.2d 468. ‘ 
: The mere finding of a gaming device 
in possession of another does not au- 
thorize its confiscation unless device 
ig being used or exhibited, but actual 
use is unnecessary if it is being ex- 
hibited or displayed for purpose of 


gaming. Vernon’s Ann.P.C. arts. 619, 
623, 636-638.—Callison v. State, 146 
 §.W.2d 468. 


- Unassembled parts of punch boards 
locked in defendant’s warehouse were 
not being “exhibited” or ‘used’ for 
gaming, and were not subject to con- 
fiscation under statute authorizing con- 
demnation of gaming devices, notwith- 
standing that materials could be used 
for no other purpose than gambling. 
‘ _ Yernon’s Ann.P.C. arts. 619, 623, 636- 
 638.—Callison v. State, 146 S.W.2d 468. 
The aim of statutes providing for 
confiscation of gaming devices is to 
Beisit use or ‘exhibition of all pos- 
ible games falling under classification 
of lotteries or gambling devices, but 
eharacter of property alone does not 
its confiscation. Vernon’s 
nw , 623, 6386-638.— 
lison v. State, 146 S.W.2d_ 468. 

See Rex v. Nicas [1940] 3 Dom.L.R. 


764, 

Aa: § 259 
_-Pa.Quar.Sess. It is a crime to make 
a slot machine, It is a crime to exhibit 
such a machine. It is a crime to main- 
tain such a machine. It is a crime to 
issemble such a machine. The pro- 
hibited possession of such a machine is 
a nuisance and a nuisance is a crime. 
When an object is so thoroughly out- 
lawed, it would seem useless to give 
easons for refusal to return it to the 
erson or corporation responsible for its 
presence in the county.—Commonwealth 
ex rel. v. Twenty-five Slot Machines, 
88 P.L.J. 465. 


Slot: machine stands which were also 
seized are somewhat different. It is 
_ agreed that they may be used for law- 
ful purposes. That being the case they 
eannot be confiscated without evidence 
that they have been actually used in the 
act of gaming. There is no evidence in 
this case as to the use of the stands, 
They will be returned to the respond- 
~ ent,—Commonwealth ex_rel. v, Twenty- 
five Slot Machines, 88 P.L.J. 465. 
--~-No matter how the court gets custody 

of slot machines, when once in such 
 eustody, all right of property in the 
device is gone and the court may pro- 
ceed to their destruction. They are not 
within the ordinary laws relating to 
personal property and respondent can 
assert no property rights in them.— 
Commonwealth ex rel. v. Twenty-five 
Slot Machines, 88 P.L.J. 465. 

§ 259%, 

Cal.Super. Under statute regulating 
horse racing providing that the com- 
mission deducted by any licensee from 
pari mutuel pools shall not exceed eight 
per cent. of the gross amount of money 
handled, and the odd cents of all re- 
distributions to be made on all mutual 
- contributions exceeding a sum equal to 
the next lowest multiple of 10, ‘con- 
tributions” are the bets or wagers 
made, and “redistributions’ are the 
sums payable as winnings, and a wager 
may not be divided into fractions and 
the odd cents deducted for each fraction 
separately, but the winnings must be 
considered as a whole, and the odd 
cents deduction must be made accord- 
ingly and can be taken only once for 


‘B 
* - 


ye G G << 
any wager. Gen.Laws 1937, Act 3421, 
§§ 3, 8, 12, 14.—Ballin v. Los Angeles 
County Fair, 111 P.2d 753. 

Del.Super. “Pari-mutuel” 
constitutional provision authorizing 
wagers on horse races by use of ‘“pari- 
mutuel’’ machines or _ totalizators in 
connection therewith has a _ technical 
meaning and is used in the technical 


( ane 


sense. Const. art. 2, § 17.—Wise v. 
Delaware Steeplechase & Race Ass’n, 
18 A.2d 419. 


The “pari-mutuel system” is nothing 
more than a division of a pool among 
successful contributors in proportion 
to the respective contributions, or 
wagers, whereas a “totalizator’ is a 
mechanical device by which the bet- 
ting public is informed rapidly and 
accurately of odds and results, and 
is protected against human errors and 
malpractices. Const. art. 2, 
Wise v. Delaware Steeplechase & Race 
Ass’n, 18 A.2d 419. 

The custom by which a race track 
promoter retains the odd cents, known 
as ‘breakage’, out of amounts due on 
wagers probably emanated from the 
inconvenience of counting and paying 
out pennies, but whatever the source, 
“breakage” is not an essential of the 
system of pool wagering, and _ the 
constitutional provision authorizing 
wagers on horse races by use of pari- 
mutuel machines may not be con- 
strued as a mandate requiring provi- 
sion for “breakage” in legislation en- 
acted thereunder, so.that legality of 
withholding ‘breakage’ must depend 
not on the Constitution but on lan- 
guage of the statute referring thereto. 
Rev.Code 1935, § 5510; Const. art. 2, 
§ 17.—Wise v. Delaware Steeplechase 
& Race Ass’n, 18 A.2d 419. 

The language of statute permitting 
race track operators by authority of 
the racing commission to retain out 
of “redistributions” to be made on all 
pari-mutuel or totalizator pool ‘‘con- 
tributions”, the odd cents exceeding 
a sum equal to the next lowest mul- 
tiple of five is clear and will not per- 
mit resort to custom for explanation. 
Rev.Code 1935, § 5510.—Wise v. Dela- 
Be dias uit (2 & Race Ass’n, 18 A. 


A “contribution” to a pool is a 
“wager” and a ‘redistribution’ is a 
“pay-off? on the wager, within stat- 


ute permitting race track operators by 
authority of racing commission to re- 
tain out of “redistributions” to be 
made on. pari-mutuel or totalizator 
pool “contributions” the odd cents ex- 
ceeding a sum equal to the next lowest 
multiple of five. Rev.Code 1935, 
5510.—Wise v. Delaware Steeplechase 
& Race Assn, 18 A.2d 419. 

The deduction of “breakage” for 
each dollar paid out on wager could 
not be justified on ground that total- 
izator used in connection with pari- 
mutuel system of betting was a nec- 
essary adjunct to the system of wag- 
ering and that results of the totaliza- 
tor were shown only in terms of $1, 
since whatever might be its practical 
limitations, the present form of total- 
izator is not the only machine within 
contemplation of constitutional provi- 
sion authorizing wagers by use of 
pari-mutuel inachines or totalizators 
in connection therewith. Const. art. 
2, § 17.—Wise v. Delaware Steeple- 
chase & Race Ass’n, 18 A.2d 419. 

The deduction of ‘breakage’ for 
each dollar paid out on wager cannot 
be justified on ground that equality 
of pari-mutuel system of betting 
would be destroyed if “breakage” 
were computed only on total amount 
wagered, though if only one deduc- 
tion is permitted, the result in many 
cases would be the payment of dif- 


ferent amounts to persons making the 
same aggregate wagers. Rey.Code, 
1935, § 5510.—Wise v. Delaware 


piecuiesbae: & Race Ass’n, 18 A.2d 


‘An action to recover amount alleged- 
ly due on wager without deduction of 


“breakage” for each dollar of wager 
was not barred on ground that if 
method of computing breakage 


adopted by race track operator was 


computing “breakage” wa 


ether , 
d proper tho: 
s written | 
to the contract by force of statute. 
ing the return to which successful b 
tor was entitled. Rev.Code 1935, 
5510.—Wise v. Delaware Steeplechase 
& Race Ass’n, 18 A.2d 419. 6 
Under statute permitting race track 
operators by authority of the racing 
commission to retain out of amount 
due on wagers, the odd cents, known 
as “breakage’’, exceeding a sum equal 
to the next lowest multiple of five, 
breakage igs deductible only on total 
amount wagered, rather than on each 
dollar thereof, and where wager of $5 
paid off $1.26 for each dollar wagered, 
no “breakage’’ on total pay-off of $6.- 
30 was deductible, and attempted de- 
duction as ‘breakage’ of 1 cent for 
each of the $5 wagered was unwar- 
ranted. Rev.Code 1935, § 5510; Const. 
art. 2, § 17.—Wise yv.. Delaware 
Se eenane & Race Ass’n, 18 A.2d 
419. 


Pa.Super. The policy of the Com- 
monwealth of Pennsylvania as _ de- 
clared in its legislation is opposed to 
gambling. 18 P.S. §§ 4603-4606, and 
§§ 4601, 4602, 4607; 66 P.S. §§ 1701, 
1703, 1704.—Plotnick v. Pennsylvania 
Public Utility Commission, 18 A.2d 


§ 269 

Cal. Wagering agreements, consist- 
ing’ of election bets placed with a bet- 
ting commissioner who was a party to 
the agreements as well as stakeholder 
and who charged commission on_ all 
stakes, were “illegal contracts” which 
would not be recognized by the courts 
and as to which the courts would not 


was 


aid the parties thereto. Pen.Code, §§ 
3078, 659); St:1939, sp. geo 11504.— 
Kyne v. Kyne, 106 P.2a' 620, prior 
opinion 98 P.2d 738. 


- § 270 

Mass. Under Statute providing for 
parimutuel betting on horse races, pur- 
chasers of race tickets must be held to 


‘know of presence of ofticials whose 


duty it is to determine which horses 
are the winners and to consent to be 
bound by judgment of those officials, 
and at least in cases where there is no 
charge of bad faith it eannot ordinari- 
ly be duty of court either to deter- 
mine the eligibility of entries or to de- 
cide which horse won a race. G.L. 
(Ter.Hd.) c. 128A, § 5, as inserted by 
St.1934, ce. 374, § 3.—Finlay v. Eastern 
iadog Ass’n, 30 N.H.2d 859, 308 Mass. 


Under statute providing for parimu- 
tuel betting on horse races, the stand- 
ing of purchasers of “daily double’ 
tickets entitling purchasers to a win- 
ning award or dividend in pool de- 
posited with operator of track was 
fixed by decision made by the “plac- 
ing judges” and “confirmed by the 
stewards” immediately after the race 
upon which decision “pay-off” to tick- 
et holders was actually made, and not 
by decision of ‘“‘stewards’’ the follow- 
ing day sustaining protest and award- 
ing the purse to another horse, and 
hence holders could not recover from 
operator whose duty it was to dis- 
tribute the pool on basis of decision as 
made by officials immediately after 
the race. G.L.(Ter.Ed.) ¢. 128A, § 5, 
as inserted by St.1934, ¢e. 374, § 
Finlay vy. Eastern Racing Ass’n, 30 N. 
H.2d 859, 308 Mass. 20. 

Under statute providing for parimu- 
tuel betting on horse races and amend- 
ment providing that race track shall 
be equipped with automatic betting 
machines capable of accurate and 
speedy determination of award or divi- 
dend to winning patrons, Legislature 


intended an immediate adjustment of 


the ‘pay-off’ to ticket holders. G.L. 
(Ter.Ed.) c. 128A, §.5, as amended by 
S8t.1935, ce. 454, § 1.—Winlay y. Eastern 


pocins Ass’n, 380 N.W.2d 859, 308 Mass. 


§ 271 
C.C.A.Mass. Contracts between New 
York brokerage firm and Massachusetts 


business trust involving purchase of. 


~ 


chaser 


-does not make indorsee a 


‘loser’s own obligation, 
-fense is available to maker or other 


Trust, 118 F.2d 261. ; 
- Ky. In action on note against de- 


‘ceased maker’s estate, defendants could 


not escape liability on ground that note 
resulted from gambling transaction, in 
that note was given for indebtedness 
arising out of stock transactions in 
which stocks were bought and sold on 
margin, since buying of stock on “mar- 
gin” simply means that purchaser paid 
part of purchase price and the stock 
certificates are issued and held by seller 
as collateral for the unpaid balance, and 
is not prohibited as a “gaming trans- 


action”. Ky.St. § 1955.—Griffith’s 
- Adm’x y. Miller, 149 S.W.2d 11, 285 
Ky. 675. 

Miss. A contract under which owner 


of cotton delivered cotton to partner- 
ship and its corporate successor which 
were engaged in mercantile business, 
with understanding that title would 
pass to partnership or successor, and 
that price of cotton would be fixed on 
basis of market price of cotton on such 
day as owner should select to have 
settlement and finally close out the 
sale of cotton, was neither against 
“public policy” nor violative of laws 
relating to gambling contracts and 
dealings in futures, even though one 
or other of the parties might gain or 
lose by ‘reason of the fixing of the 
price on a particular day, because of 
variance from market price on day 
cotton was delivered.—Stroud v. Loper, 
198 So. 46. : : 

Tenn.App. The buying or selling of 
stocks, bonds or commodities for fu- 
ture delivery, where it is the intention 
of either the buyer or seller not to 
make or receive actual delivery, consti- 
tutes “gaming” within meaning of stat- 
ute defining gaming notwithstanding 
exception contained in later statute 
prohibiting ‘‘bucket shops”. Code 1932, 
§§ 7819, 11305 et aed v. My- 
ers, 148 S.W.2d 640. 


8 275 

Ill.App. In suit to recover money 
lost in transactions on the board of 
trade, plaintiff must show that both 
parties had intention to settle by pay- 
ment of differences in price only and 
not by receipt or delivery of property 
purchased, and if either of parties had 
no such intention, the transaction is 
valid. Smith-Hurd Stats. ¢. 38, §§ 328, 
330.—Salzman y. Boeing, 35 N.B.2d 
536, 311 Ill.App. 83. 


§ 288 - é 

Ill.App. Contracts which are based 
on unlawful purposes, such as gam- 
bling contracts or those against pub- 
lic policy, are void ab initio —Smith 
vy. Rust, 83 N.B.2d 723, 310 Ill.App. 
47. 

Tenn.App. A partnership agreement 
to engage in buying and selling com- 
modities upon Chicago grain market 
for future delivery with no intention 
of making or receiving actual delivery 
was void under statutes defining gam- 
ing with respect to such enterprise. 
Code 1932, §§ 7819, 11305 et seq.—Hast- 
erly v. Myers, 148 S.W.2d 640. 


§ 297 
Okl. Generally, where gaming is il- 
legal, negotiable paper given for gam- 
ing consideration is void as between 
original parties and in hands of pur- 
with notice.—Brinley v. Wil- 
jiams, 114 P.2d 463. 
§ 300 
Okl. An indorsement and delivery of 
negotiable paper to pay gambling debt 
“holder in 


due course’, and no title passes _be- 
tween immediate parties. 48 OkI.St. 
Ann. § 122.—Brinley v. Williams, 114 


P.2d 463. 
A holder’s transfer of bill, note, draft, 
or certificate of deposit, issued by inno- 


-eent person, to third person to secure 


money for gambling or to pay gam- 
bling debt, is as invalid as giving of 
and such de- 


! and that no 
title passes between immediate parties 
is that Jaw will not lend its aid to 
transaction in violation of law, _par- 
ticularly to participant therein.—Brin- 
ley’ v. Williams, 114 P.2d 463. 

One to whom payee of bank check 
indorsed and delivered it in exchange 
for money to continue in poker game, 
in which payee, indorsee, and others 
were engaged, was not “holder in due 
course” and hence not entitled to re- 
cover amount of check from maker 
after she stopped payment thereon. 
48 Okl.St.Ann. § 122.—Brinley v. Wil- 
liams, 114 P.2d 463. 

§ 304 

Ark. A note for money lodned to 
maker by payee to be bet in a dice 
game, wherein payee participated with 
maker and others until maker lost the 
money, and chattel mortgage securing 
note, were void as given for money bor- 
rowed for gambling purposes. Pope’s 
Dig. §§ 3330, 6115.—Singley v. Norman, 
150 S.W.2d 947. 

Money lent for purpose of being used 
in gaming cannot be recovered back by 
lender, and a bill or note given for such 
purpose is void as_ between parties 
thereto.—Singley v. Norman, 150 S.W. 
2d 947. 

309 


8 

Cal. The court will not recognize a 
betting contract and will not aid the 
parties thereto, but 
where it finds them.—Kyne vy. Kyne, 
Ae P.2d 620, prior opinion 98 P.2d 

The general rule that courts will not 
recognize betting contracts and_ will 
not aid the parties thereto is applica- 
ble where a party seeking relief must 
rely upon the illegal contract even 
though his alleged rights are sought 
as against a third party.—Kyne Vv. 
Kyne, 106 P.2d 620, prior opinion 98 
P.2d 738. 


The defense of illegality of betting 
contracts is open to the parties to the 
contract and to those claiming under 
them.—Kyne y. Kyne, 106 P.2d 620, 
prior opinion 98 P.2d 738. 


314 
N.Y.City Ct. The statute authorizing 
recovery of money paid or delivered 
upon a wager is a ‘‘remedial statute” 
and not a ‘penal statute’, and the 
right of action given by the statute is 
not in the nature of a penalty. Penal 
Law, § 994.—Galtrof v. Levy, 21 N.Y. 
$.2d 455, 174 Mise: aoe 
31 


N.Y.City Ct. If in placing particular 
bets lost, recovery of which was 
sought, the plaintiff and defendant 
were in pari delicto, the plaintiff could 
not recover. Penal Law, § 994,—Gal- 
re NE Levy, 22 N.Y.S.2d 374, 174 Misc. 


§ 3 

N.Y.City Ct. Penal statute relating 
to gaming bars recovery of lost wager, 
if wager was made in course of loser’s 
profession, as a gambler, but statute 
does not bar recovery of lost wager 
merely because loser has a bad charac- 
ter, tainted by gambling generally. Pe- 


nal. Law, 994.—Galtrof v. Levy, 22 
N.Y.S.2d 374, 174 Mise. 1004. 
The distinction between a ‘casual 


gambler,’’ who does not commit a crime 
by placing casual bets, and ‘“‘profession- 
al gambler” is not based on frequency 
with which each takes part in gamés 
of chance, but distinction is made on 
the nature of the gambling, since one 
who gambles for a livelihood, as a pro- 
fession, violates the law, Whether he 
does it for a week or for many years. 
Penal Law, § 994.—Galtrof v. Levy, 22 
N.Y.S.2d 874, 174 Misc. 1004. 
§ 324 

Cal. In nroceeding on writ of ex- 
ecution levied on moneys in the hands 
of a betting commissioner which pur- 
ortedly comprised moneys wagered by 
hettors with commissioner on outcome 
of an election and which were to be 
used to pay wagers after deduction of 
commissions charged by commission- 


will leave them. 


5 » § 
§ 689.—Kyne vy. Kyne, 106 
P.2d 620, prior opinion 98 P.2d 738 
Where execution was levied on mon- 
eys in hands of a betting commissio 
er, which purportedly comprised m 
eys wagered on outcome of an electio 
claimants who were winners of se 


sustain burden of provin 
to be superior to any ¢ ; 
commissioner might have to the money, 
they would be required to rely up 
the wagering agreements. Pen.Code, §§ 
337a, 659; St.1939, p. 310, § 11504 
Code Civ.Proc. § 689.—Kyne y. Kyne, 
106 P.2d 620, prior opinion 98 


738. 

§ 325 1] : 

Tenn.App. As respects right 

plaintiff, who furnished all the m 
for dealing in commodities upon C 
go grain market for future deli 
to recover from alleged partner 
of amount lost in such enterprise, — 
which was conducted purely for spec- — 
ulative purposes, any rights asserted b 
plaintiff sprang directly from illegal — 
contract, and hence were unenforceable. 
Code 1932, §§ 7819, 11305 et seq.—Hz 
erly v. Myers, 148 EWued 640. 


N.Y.City Ct. A plaintiff did not ps 
with title to money given to defendant 
in connection with bet on horse rae 
and plaintiff had an action for mone 
had and received. Penal Law, § 994. 
Galtrof v. Levy, 21 N.Y.S.2d 455, 
Mise. 489. 


of the defendants, who jointly — 
erated gambling devices, and to thei 
servants, agents, and employees, whos 
names were unknown to plaintiff — 
well known to defendants, for at 
times during gambling operations on 
or more of such defendants would b 
present and ‘participating in the o 
eration, was not subject to demurr 
on ground of ‘“misjoinder of parti 
defendant. Code 1933, § 20-505. 
ver v.. Ford, 14S. Bed) 13205648 
App. 679, followed in 14 §$.H.2d 1 
64 Ga.App. 682. “ae eS 


349 h pe on 

N.Y.CityCt. In action to recover 
moneys lost by plaintiff by betting on 
horse races, motion to amend answer 
by addition of allegations attackin 
plaintiff's general character as a pro- 
fessional gambler was denied where 
proposed amendment did not put plain-— 
tiff and defendant in pari delicto i 
the transaction set forth in the com- 
plaint. Penal Law, § 994.—Galtrof v. 
Levy, 22 N.Y.S.2d 374, 174 Mise. 100 


§ 355 eB 

C.C.A.Ill. In action by grain dealer — 
against grain trader who gained con- — 
trol of large percentage of corn in 
country for damages caused by mo- 
nopoly, in determining whether plain- 
tiff and his broker were engaged in il- 
legal contracts in that actual delivery 
of grain was not intended, jury could 
consider character of final settlements 
made, plaintiff's facilities or lack of 
facilities for handling and delivering 
commodities, his financial ability to 
effectuate delivery, and other all per- 
tinent circumstances, Smith-Hurd. 
Stats.Il. ¢c. 38, § 328.—Peto v. Howell. 
117 F.2d 249. 

Tenn.App. In minor’s action to re 
cover sum lost by father in a game 
of chance allegedly conducted by de- 
fendant in a hotel room, it was com- 
petent to show that defendant was in 
control of other premises used for 
gambling, as a circumstance bearing 
on ultimate question of his connection 


. Pickard v. Bereta be S.W.2d 764. 


eis : § 3 , 
--©.C.A.Il. In action by grain dealer 
against grain trader who gained con- 
trol of large percentage of corn in 
- eountry for damages caused by monop- 
ly, jury held warranted in finding 
that facts and circumstances were 
such as to satisfy defendant’s burden 
of proving that contracts of plaintiff 
d broker were illegal in that no de- 
‘ ivery of grain was intended. Smith- 
4; urd Stats.Ill. c. 38, § 3828.—Peto v. 
‘Howell, 117 F.2d 249. 

_ Ii.App. In suit to recover money 
gambling in commodities, 
atements of parties as to their states 
5 mind in regard to whether they 
intended to settle by payment of dif- 

neces in price only is not always 
trolling, but circumstances through- 
out the transaction may be consid- 
ered. Smith-Hurd Stats. c. 38, §§ 328, 
330.—Salzman v. Boeing, 35 N.H.2d 536, 
Til.App. 83. 

‘suit to recover losses in wheat 
sactions, the fact that transactions 
were carried out on board of trade, 
where rules required delivery, was an 
a aportant circumstance in favor of de- 
- fendants’ theory that settlement 
delivery of wheat rather than by mere 
payment of differences in price was 
‘intended, but that circumstance was 

controlling. Smith-Hurd Stats. c. 
~§§ 328, 330.—Salzman v. Boeing, 
.'N.E.2d 536, 311 IlLApp. 83 
n suit to recover money lost in 
eat transactions through defendant 
ers on board of trade, plaintiff’s 
ial inability to pay for wheat 


iy take delivery, 
ed that plaintiff took delivery with 
that her account with brokers 
wiped out. Smith-Hurd Stats. ec. 
S$. $28, 330.—Salzman v. Boeing, 35 
ad 636, 311 Tll.App. 83. 
suit to recover money. lost in 
at transactions through defendant 
kers on the board of trade, evidence 
t plaintiff was financially unable to 
pay for wheat purchased, and that her 
ntire account was wiped out when 
jarket declined, was insufficient to 
Li that transactions were inval- 
on ground that parties intended to 
settle by payment of differences in 
price and not by receipt or delivery of 
heat, where it appeared that plain- 
s business was handled in usual 
Smith-Hurd Stats. ce. 38, §§ 328, 
Salzman v. Boeing, 35 N,.H.2d 
36, 311 Ill.App. 83. 
Tenn.App. In minor’s action to re- 
cover sum ‘lost by father in game of 
- chance allegedly conducted by defend- 
ant, whether operators of gambling 
; e were the servants of defendant 
was susceptible of proof by circum- 
stantial evidence. Code 1932, §§ 7814, 
; _ 7815—-Pickard y. Berryman, 142 S.W. 
d 764. 


b 

conducted game in hotel in the course 
of which minor’s father lost money, 
- eonclusion that relation of master and 
 gervant between defendant and dealers 
existed was warranted as a legitimate 
inference to be drawn from Sete, 


oy 


_ stances.—Pickard y. Berryman, 
| W.2d 764. 

- -Tenn.App. As respects enforceability 
of alleged partnership contract to en- 
gage in trading upon the Chicago grain 
market, evidence that thousands of 
bushels of grain were bought and sold 
by parties on a margin of 5 to 10 cents, 
that there was no actual delivery or 
acceptance of delivery of any such 
grain, and that settlements were made 
on the rise and fall of the market sus- 
é¢ained finding that such enterprise was 


1932, § 7819—EHa 


S.W.2d 640. i 
GARNISHMENT. 


; § 3 inde 

Tex.Civ.App. Garnishment proceed- 
ings are purely ancillary to the orig- 
inal action, of which court will take 
judicial knowledge.—First Nat. Bank 
in George West v. Frost Nat. Bank of 
San Antonio, 142 S.W.2d 555, error 
dismissed, judgment correct. 

Tex.Civ.App. The purpose of a ‘writ 
of garnishment” is to notify garnishee 
when and where he is required to an- 
swer interrogatories propounded and 
to impound assets and property of a 
debtor in hands of a third person which 
cannot ordinarily be seized by writs of 
execution and attachment.—Hanson Vv. 
Guardian Trust Co., 150 S.W.2d 465, 
error dismissed. 

A proceeding in garnishment is strict- 
ly statutory, and rules of equity have 
no place therein and cannot be invoked, 
—Hanson v. Guardian Trust Co., 150 
S.W.2d 465, ‘error pis oes 

1 


Mich. The garnishment statutes are 
complete in themselves. Comp.Laws 
1929, § 14857 et seq.—Curby v. Mas- 
tenbrook, 293 N,W. 722, 294 Mich. 470. 


§ 27 

Fla. The statute authorizing equita- 
ble garnishment in a> suit in equity 
against a nonresident defendant and 
any defendant residing within the state 
having in his hands effects of, or being 
otherwise indebted to, absent defend- 
ant, presupposes the existence of a 
cause of action cognizable in equity. 
Comp.Gen.Laws. 1927, § 5003.—Cobb v. 
Walker, 198 So. 324. 4 

A suit by physician to enforce 
equitable lien for services rendered in 
performing operation on nonresident 
automobile guest injured in automobile 
accident on proceeds of funds alleged- 
ly due guest under policy covering 
damages to automobile owner, and to 
any guest riding therein, could not be 
sustained as an equitable garnishment 
proceeding, where bill of complaint 
showed that if there was any amount 
due from insurance company to guest 
that amount was uncertain, and that 
if there was any amount due from 


.guest to physician such amount had 


not been adjudicated and was uncer- 
tain. Comp.Gen.Laws 1927, § 5003.— 
Cobb vy. Walker, 198 So. 324. 
§ 29 

Ill.App. The rights of a plaintiff in 
a garnishment-proceeding must be pred- 
icated on the original judgment ob- 
tained by the plaintiff against the de- 
fendant. Smith-Hurd Stats. c. 62, § 1 
et seq.—Ring v. Palmer, 32 N.E.2d 956. 
3809 IlLApp. 333. 


A valid “judgment” within the mean- 
ing of the garnishment statute is a 
judgment on which an execution can is- 
sue for the satisfaction thereof against 
the principal debtor, and does not mean 
a dormant judgment which has ceased 
to be a lien by lapse of time and which 
will not support an execution for its 
enforcement until it is revived. Smith- 
Hurd Stats. c. 62, § 1 et seq.—Ring v. 
Palmer, 32 N.H.2d 956, 309 Ill.App.°333. 

Where plaintiff within seven years 
from date of rendition of judgment in 
his favor, instituted garnishment pro- 
ceeding, but before service of the writ, 
his judgment became dormant by the 
expiration of seven years, so that no 
execution could issue thereon, and 
plaintiff made no effort to revive his 
judgment as permitted by statute, there 
was no valid “judgment” on which 
garnishment proceedings could be main- 
tained, and the mere commencement of 
the garnishment proceedings within the 
seven-year period did not toll the stat- 
ute. Smith-Hurd Stats. ec. 62, § 1 et 
SEQ.3 Cr 1e SOs. Cel Soe 3 25.—Ring y. 
Palmer, 32 N.H.2d 956, 309 Ill.App. 333. 

3oth an execution and proceedings in 
garnishment derive their support from 
the main judgment, and if the main 


"Oh ein ho eee 6 
- Cal.App., A judge of. the municipal — 
court of Los Angeles Ww istitu-— 
tional officer’, and his salary was not if 


dent of corporation, 


subject. to .garnishment pursuant to 
statute. Code Civ.Proc. § 710; Const. 
11.—Wilson v. Walters, 112 


Pa.Com.Pl. A debt owing by a mu- 
nicipality. is not subject to attach- 
ment.—Carol v. Perlmutter, 41 D. & 
C.°702,.30 Del.Co. 269, 55 York 85. 

1 


; § 119 ° 
Ariz. Where proceeds of settlement 
pass through hands of plaintiff’s attor- 
neys, they have an attorney’s lien 
thereon for the amount of their fee, 
and, in an action against their client 
for such fee, they can garnish any 
moneys due client under the settlement 
which remain in the hands of the de- 
fendant.—Richfield Oil Corporation vy. 
La, Prade, 105 P.2d 1115. 

Pa.Com.Pl. Commissions due an 
architect for supervising the erection 
of a building constitute compensation 
for personal services and are there- 
fore exempt from attachment in the 
hands of the employer, by virtue of 
the Act of April 15, 1845, P.L. 459, 
sec. 5, 42 P.S. § 886.—Union Trust Co. 
Ve ema 41 D. & C. 454, 4 Fay.L.J. 
Pa.Com.Pl. Rent due, is subject to 
attachment execution.—Dziwbezynski Y. 
Soja, 30 Del.Co. 258. 

: et § 120 

Colo, Garnishees were not chargeable 
unless the judgment debtor could re- 


cover in. his own name and for his — 


own use that which judgment creditor 
sought to secure by garnishment. Code 
Civ.Proc. §§ 129, 157.—Green vy. Green, 
VIB UP Vd Agta 4 } ; 
IiLApp. The indebtedness sought to 
be garnished usually must be a claim 
upon Which judgment debtor, himself, 
could) have maintained an_ action 
against garnishee. Smith-Hurd Stats. 
ce. 62, § I et seq.—Wetten v. Horix, 33 
N.E.2d 615, 309 Tll.App. 535. 3 
Pa.Com.Pl. In attachment execution 
the general test of liability to garnish- 
ment is the garnishee’s accountability 
to the defendant and to 
plaintiff's claim the garnishee must 
have such title to or interest in the 
thing attached that it cannot be 
taken away from him,—Dziwbezynski 
v. Soja, 30 Del.Co. 258. j 


§ 121 

Cal.App. Where debtor has no right 
to money in question, garnishment by 
creditor is unavailing. Code Civ.Proc. 
§§ 544, 545.—Bunnell v. Basich Bros, 
Const.’ 'Co.,( 111. P2a "358, ° = ; 

Ill.App. The fact that inactive presi- 
which dealt in 
poultry, veal and eggs, used corpora- 
tion’s stationery, office and telephone in 
personally carrying on cheese business, 
would not entitle judgment creditor of 
corporation to maintain garnishment 
against garnishee owing money to pres- 
ident personally for cheese, where cor- 


poration did not deal in cheese, presi-- 
dent personally guaranteed the cheese, 


trucks used in transporting the cheese 
were owned by president, and gar- 
nishee believed that it was dealing per- 
sonally with president. Smith-Hurd 
Stats. c. 62, § 1 et seq.—Rothenberg y, 
Radtke Bros., 34 N.H.2d 892, 310 Il, 
App. 538. 


Neb. The deposit of a cashier’s check 
with city by a third person to enable 
construction company to comply with 
requirement of city that a bid on pay- 
ing project must be accompanied by a 
deposit. of 5 per cent. of the bid to in- 
sure performance, if bid should be ac- 
cepted, was not subject to garnish- 
ment by a judgment creditor of the 
construction company after bid was not 
accepted, as construction company had 
no title to the check or fund it repre- 
sented.—Royal Tire Service vy. George 
W. Bell Co., 297 Se 88, 


Mo.App. In equitable garnishment 


proceeding, refusal to impose lien on 


4 


resist the 


‘debtor’s interest in realty in hands of 
trustees under will was proper, where 
debtor’s right to a share in realty was 
contingent on debior’s being alive at 
time trustees shouid exercise the dis- 
cretion conferred on them by will and 
Sell the property, and the question as 
to when trustees would exercise such 
discretion remained a matter in_ the 
ae ogorube vy. Lehman, 144 S.W.2d 

Pa.Com.Pl. On a motion to quash a 
writ of foreign attachment which had 
been issued against the defendant’s in- 
terest in a trust, the defendant con- 
tended that the trust was a spendthrift 
one, and that her interest was non- 
attachable. The instrument creating 
the trust gave the income to the de- 
fendant for Hfe, and provided “It being 
the intent and purpose of this trust 
to maintain and preserve the corpus 
of the trust fund unimpairéd, it is 
hereby expressly agreed that there 
shall be no power of anticipation or 
of pledge or assignment either of the 
income or of the principal of the trust 
fund, or of any interest therein what- 
soever; and the trustee, its successors 
and assigns, shall hold and administer 
the trust and pay over the income re- 
ceived by it as aforesaid, and the prin- 
cipal sum upon the termination of the 
trust, as herein provided, free from any 
debts, liabilities, obligations or other 
engagements whatsoever of the grantor, 
or of any persons who, by the terms 
hereof, may be or become beneficiaries 
hereunder.” Held, that the trust is a 
spendthrift one, and that the interest of 
the defendant is not subject to attach- 
ment; the attachment must, therefore, 
be quashed.—Riverside Trust Co. v. 
Twitchell, 49 Dauph. 297. 

The words “free from any debts, 
liabilities, obligations or other engage- 
ments whatsoever of the grantor or of 
any persons who, by the terms thereof 
may be or become beneficiaries,” relate 
to both income and principal.—River- 
eige Trust Co. v. Twitchell, 49 Dauph. 

th 

On a motion to quash a writ of for- 
eign attachment which had been issued 
against. the interest of the defendant in 
a testamentary trust, it appeared, that, 
under the provisions of the will, the 
trustee was to pay the income from the 
trust to testator’s widow during her 
lifetime, upon her death to testator’s 
daughter, the defendant, and upon the 
death of the survivor of the widow and 
defendant, to the surviving children of 
the defendant until the youngest should 
arrive at the age of 21 years, where- 
upon the principal was to be distribut- 
ed, Held, that, since the widow of the 
testator is still living, there is no prop- 
erty of the defendant in the hands of 
the garnishee that can be attached by 
a writ of foreign attachment; the writ 
of foreign attachment must, therefore, 
be quashed.—Riverside, Trust’ Co. v. 
Twitchell, 49 Dauph. 297. 


§ 138 

C.C.A.La. Where to protect himself 
against paying twice, upon the conflict- 
ing claims of garnishors and an as- 
signee, all citizens of Texas, a debt the 
debtor owed to a creditor, a citizen 
of Texas, the debtor, a citizen of Louis- 
iana, filed a bill of interpleader, and 
it appeared that the assignment was 
made before garnishments were run but 
that the garnishments were run on the 
debtor in Louisiana before he had no- 
tice of the assignment, the rights of the 
parties were to be determined under 
Louisiana law.—Gordon y. Vallee, 119 
F.2d 118, affirming Helis v. Vallee, 34 
F.Supp. 467. 


§ 162 

N.J. The garnishment statute was 
not intended to provide a method of set- 
tling ownership of personal property in 
the form of a bank account. N.J.S.A. 
2:32-178.—Beninati v. Hinchliffe, 20 A. 
2d 64, 126 N.J.L. 587, reversing 15 A.2d 
761, 125 N.J.L.' 377. 


§ 163 
Cal.App. Money deposited by a box- 
ing promotor with the re>resentative of 
the State Athletic Commussion for ex- 
press purpose of paying fighters for 
services on particular program Was 


GARNISHMENT 


trust money to be used for a specific 


purpose and hence was not subject to 


garnishment.—State Athletic Com’n vy. 
Massachusetts B. & Ins. Co., 113 P.2d 
720, subsequent opinion 117 P.2d 75. 

Colo. Where judgment debtor under 
express provisions of will was entitled 
only to one-tenth portion of principal 
and interest of trust fund annually, 
judgment ereditor could not reach the 
fund or any part thereof by writ of 
garnishment which was served on trus- 
tees at a time when there was nothing 
due to the judgment debtor under the 
terms of the will. Code Civ.Proc. §§ 
129, 157.—Green.v. Green, 113 P.2d 


§ 170 

Ark. Where contract for remodeling 
building provided that work should be 
done in a good and workmanlike man- 
ner and provided for payment of con- 
tract price on completion of work, and 
several items included in original con- 
tract were improperly constructed and 
would require replacement, owner of 
building could demand that items be 
replaced before he could be required to 
pay the contract price for the work, and 
hence there was no “indebtedness” on 
the part of the owner which was sub- 
ject to garnishment by  contractor’s 
ereditor.—Wyatt Lumber & Supply Co. 
v. Hansen, 147 S.W.2d 366. 

In case of a construction contract 
where the owner is not to become in- 
debted to the contractor until perform- 
ance in all particulars, there is no “in- 
debtedness” owing to the contractor 
which may be reached in garnishment 
proceeding until the terms of the con- 
tract have been performed.—Wyatt 
Lumber & Supply Co. v. Hansen, 147 
S.W.2d 366. 

Cal. Money is “owing and unpaid” 
within meaning of statute providing 
special form of garnishment for benefit 
of person who holds judgment against 
defendant ‘to whom money is owing 
and unpaid” where there is an existing 
and unsatisfied legal liability regardless 
of whether the liability arises in tort 
or in contract or whether the liability 
is fixed and established by final judg- 
ment or by some other means. Code 
Civ.Proc. § 710.—Department of Water 
and Power of City of Los Angeles v. 
Inyo Chemical Co., 108 P.2d 410, 16 
Cal.2d 744, prior opinion 100 P.2d 822. 

Pa.Super. The statutory provision 
relating to proceedings before justices 
of the peace and which exempts wages 
or salary from attachment in hands 
of an employer applies to all judg- 
ments in whatever court entered. 42 
P.S. § 886.—Hollander v. Kressman, 17 
A.2d 669, 143 Pa.Super. 32. 

A garnishee was not bound by an 
agreement between judgment debtor 
and a third party respecting debtor’s 
wages, where garnishee was not a party 
to such agreement.—Hollander v. Kress- 
man, 17 A.2d 669, 143 Pa.Super. 32. 


§ 171 

©.C.A.N.Y. In absence of a_ statute 
to the contrary, usually garnishment 
does not affect future earnings or salary 
but will only reach an indebtedness 
which has accrued.—U. §S. v. Long Is- 
land Drug Co., 115 F.2d 983, reversing 
29 K.Supp. 737. 


Ark. A debt contracted although not 
presently payable or matured, but 
which will certainly become payable 
in the future, can be _ reached by 

arnishment. Pope’s Dig. §§ 6119, 
8123-6125.—Harris vy. Harris, 146 S.W. 
2d 539. 

Cal. Under statute providing special 
form of garnishment for benefit of per- 
son who holds judgment against de- 
fendant “‘to whom money is owing and 
unpaid”, the fact of liquidation of an 
uncertain claim and not the manner of 
liquidation is the decisive factor in de- 
termining whether money is “owing 
and unpaid” so as to be subject to gar- 
nishment. Code Civ.Proc. § 710.—De- 
partment of Water and Power of City 
of Los Angeles v. Inyo Chemical Co., 
108 P.2d 410, 16 Cal.2d 744, prior 
opinion 100 P.2d 822. BOs 

Money is “owing and unpaid” within 
meaning of statute providing special 
form of garnishment for benefit of per- 


. 


§ 172 


son who holds judgment against de- 
fendant ‘to whom noney is owing and 
unpaid” where there is an existing and 
unsatisfied legal liability regardless of 
whether the liability arises in tort or 
in contract or whether the liability is 
fixed and established by final judgment 
or by some other means. Code Ciy. 
Proce. § 710.—Department of Water and 
Power of City of Los Angeles v. Inyo 
Chemical Co., 108 P.2d 410, 16 Cal.2d 
744, prior opinion 100 P.2d 822. 

Under statute providing special form 
of garnishment for bénefit of person 
who holds judgment against defendant 
to whom money is owing and unpaid, 
the existence or nature of any means 
of coercing payment is immaterial] in 
determining whether there is an “ex- 
isting liability’ which is subject to 
garnishment, and if the obligation has 
become fixed in any other manner than 
by a final judgment, the money is “ow- 
ing and unpaid” notwithstanding that 
a judgment has not yet been obtained 
as a means of enforcing the liquidated 
liability. Code Civ.Proe. § 710—De- 
partment of Water and Power ‘of City 
of Los Angeles v. Inyo Chemical Co., 
108 P.2d 410, 16 Cal.2d 744, prior 
opinion 100 P.2d 822. . 

Pa.Super. If judgment debtor who 
was performing services under contract 
with garnishee was an independent con- 
tractor, money due debtor under con- 
tract after date of service of attachment 
to date of trial was bound thereby, but 
if debtor was an employee, wages 
earned by him after attachment were 
not affected by return. 42 P.S. § 886. 
—Hollander v. Kressman, 17 A.2d 669. 
143 Pa.Super. 32. 

§ 172 g 

Ark. In order that a garnishee may 
be charged there must be an existing 
debt at the time of the service of gar- 
nishment and not a mere conditional or 
contingent liability—Wyatt Lumber & 
Supply Co. v. Hansen, 147 S.W.2d 


Fla. Generally, a debt to be subject 
to garnishment must be due absolutely 
and without contingency.—Cobb  v. 
Walker, 198 So. 324. 

Iil.App. The indebtedness sought to 
be garnished must be a liquidated sum 
due without contingency at date when 
answer to. garnishment suit is filed. 
Smith-Hurd Stats. c. 62, § 1 et seq.— 
Wetten v. Horix, 33 N.H.2d 615, 309 
IlL.App. 535. 

_Where the amount due from gar- 
nishee to judgment debtor may be as- 
certained by computation or reference 
to the contract out of which the claim 
arises, it is a “liquidated claim” with- 
in garnishment statute and is subject 
to garnishment. Smith-Hurd Stats. ¢. 
62, § 1 et seq.—Wetten v. Horix, 33 N. 
H.2d 615, 309 Ill.App. 535. 

A determination of whether an ae- 
tion of debt or indebitatus assumpsit 
will lie against garnishee in favor of 
judgment debtor is merely a convenient 
test to ascertain whether claim is 
liquidated and not contingent, and 
hence subject to garnishment. Smith- 
Hurd Stats. c. 62, § 1 et seq.—Wetten 


v. Horix, 33 N.H.2d 615, 309 IllLApp. 


535. 
A “contingent claim” within statute 
prohibiting garnishment to satisfy 
such claim is one _ where liability 
hinges upon some future event, which 
may or may not occur, and depends 
upon some condition as yet unper- 
formed. Smith-Hurd Stats. e«, 62, § 1 
et seq.—Wetten v. Horix, 33 N.H.2d 
615, 309 Ill.App. 535. 

Minn. Judgment may not be ob- 
tained against a garnishee unless, when 
served, the money or valuable belong- 
ing to the defendant is due absolutely. 
Mason’s Minn.St.1927, §§ 9359-9361(1). 
—S. T. McKnight Co. v. Tomkinson, 296 
N.W. 569. 

Where garnishee’s office check paya- 
ble to defendant was payable only on 
the contingency that receivables 
pledged to garnishee by defendant 
would be suflicient to retire the prin- 
cipal due the garnishee from defendant 
on certain notes, there existed a “con- 
tingency”, and there was nothing of 
value belonging to defendant which 
plaintiff could reach by garnishment 


"- "oF, oe heel 


or his bondsmen, 


§ 174 


Mason’s Minn.St.1927, §§ 8358, 9359- 


9361(1).—S. T. McKnight Co. v. Tom- 
kinson, 296 N.W. 569. 
§ 174 

Fla. A suit by physician to enforce 
equitable lien for services rendered in 
performing operation on nonresident 
automobile guest injured in automo- 
bile accident on proceeds of funds al- 
legedly due guest under policy cover- 
ing damages to automobile owner, and 
to any guest riding therein, could not 
be sustained as an equitable garnish- 
ment proceeding, where bill of com- 
plaint showed that if there was any 
amount due from insurance company 
to guest that amount was uncertain, 
and that if there was any amount due 
from guest to physician such amount 
had not been adjudicated and was un- 
certain. Comp.Gen.Laws 1927, § 5003. 
—Cobb v. Walker, ee So. 324. 


1 

Cal. Money is “owing and unpaid” 
within meaning of statute providing 
special form of garnishment for benefit 
of person who holds judgment against 
defendant “to whom money is owing 
and unpaid’? where there is an existing 
and unsatisfied legal liability regardless 
of whether the liability arises in tort 
or in contract or whether the liability 
is fixed and established by final judg- 
ment or by some other means. Code 
Civ.Proc. § 710.—Department of Water 
and Power of City of Los Angeles v. 
‘Inyo Chemical Co., 108 P.2d 410, 16 
Cal.2d 744, penn 100 P.2d 822. 


Or. Where husband and wife were 
individually indebted under judgment 
but husband in his representative ca- 
pacity as administrator of his deceased 
-daughter’s estate was not indebted, at- 
tempted service of garnishment on ad- 
ministrator after he had paid over all 


money belonging to estate to himself 


and his wife in their individual capaci- 
ties was a nullity so far as creating 
any liability on part of administrator 
notwithstanding no 
order had been made directing admin- 
_istrator to make such distribution, in 
view of fact that later court order sanc- 
tioned the distribution. Laws 1931, ec. 
95.—In re Freitag’s HBstate, 107 P.2d 


978. 

Statutory language that, if by virtue 
of “order of court or otherwise” a par- 
tial distribution shall have been made 
by personal representative of decedent 
prior to service of attachment or execu- 
tion, only the remainder of personal es- 
tate going to heir, legatee, or devisee 
shall be affected by attachment or ex- 
ecution, is so clear and unequivocal that 
rules of construction such as rule of 
“ejusdem generis” have no application, 
since statute means whether an order 
- of court was made or not. Laws 1931, 
aot re Freitag’s Estate, 107 P.2d 

Tex.Civ.App. Where money was de- 
livered to attorney for client and at- 
torney immediately turned money over 
to a third party for delivery to client 
after which attorney was served with 
garnishment, attorney as garnishee was 
not ‘“‘indebted” to client within contem- 
plation of garnishment statute. Rev. 
St.1925, arts. 4078, 4084.—Smith v. 
Rogers, 147 S.W.2d 9384. 

Where money was delivered to at- 
torney for client and attorney handed 
money to a third party for delivery 
to client after which attorney was 
served with garnishment, when attor- 
ney as garnishee yielded possession of 
property to third party his only liabili- 
ty to client debtor was for damages in 
event of loss or injury traceable to 
fraud or negligence and _ service of 
garnishment upon him did not change 
his status or liability from that of 
“Dhailee’ to that of ‘debtor’. Rev.St. 
1925, arts. 4078, 4084.—Smith v. Rog- 
ers, 147 S.W.2d 934. 

Tex.Civ.App. In garnishment  pro- 
eeeding on judgment against garnishee 
corporation’s alleged creditor, where 
facts and jury’s findings showed that 
proceeds of voluntary sale of home- 
stead of such creditor, who delivered 
them to corporation, were repaid to 
him by corporation before service of 
garnishment writ and that he was not 


be a Ee de ede 


indebted to corporation on other ac- 
counts an : 
ing to him in its possession on 


of such service, and no interminglin 


of such proceeds with other assets of. 


corporation was shown, they were not 
subject to garnishment writ as ‘‘com- 
munity property” of creditor and his 
wife. Vernon’s Ann.Civ.St. art, 4076 et 
seq.—Frazier Jelke & Co. v. Chapman 
Minerals Corporation, 149 S.W.2d 1101. 
Error dismissed, judgment correct. 
In garnishment proceeding on judg- 
Ment against garnishee corporation’s 
alleged creditor, where evidence showed 
and jury found that corporation paid 
all its indebtedness on account of such 
creditor’s money delivered to corpo- 
ration through trustee or otherwise, 
and there was no evidence that funds 
of such creditor, his wife and daugh- 
ter were so commingled that parts be- 


longing to each could not be readily 
isolated and identified, corporation was 
not liable therefor when writ was 


served. Vernon’s Ann.Civ.St. art. 4076 
et seq.—Frazier Jelke & Co. v. Chap- 
man Minerals Corporation, 149 S.W. d 
1101, error dismissed, judgment cor- 


rect. 
§ 183 
Il.App. A judgment creditor may 
pursue his remedy in garnishment for 
any indebtedness of the garnishee to 
the judgment debtor which is a_defi- 


nite certain obligation. Smith-Hurd 
Stats. ¢. 62, § 1 et seq.—Wetten v. 
ee eg 33 N.H.2d 615, 309 IllApp. 


The form of action in which judg- 
ment debtor could have recovered from 
garnishee is immaterial on question 
whether a claim is subject to garnish- 
ment by judgment creditor so long as 
indebtedness of garnishee is liquidat- 
ed and not contingent on a _ future 
event. Smith-Hurd Stats. c. 62, § 1 
et seq.—Wetten vy. Horix, 33 N.H.2d 
615, 309 Ill.App. See 


§ 203 

Pa. Where the benefits payable by 
a city police beneficiary association, 
which was a purely private organiza- 
tion and was not a fraternal benefit 
society, were not the subject of any 
statutory exemption, court was without 
power to declare such benefits not sub- 
ject to attachment on ground that to 
permit attachment of such funds would 
be contrary to the public policy of the 


state. Act April 29, 1874, P.L. 78, § 2, 
par. 9; 40 P.S. § 1051 et seq.; 15 P.S. 
§ 2851—1 et seq.—Mamlin v. Genoe, 17 


A.2d 407, 340 Pa. 320, reversing 10 A.2d 


799, 139 Pa.Super. 100. 


10 ' 

Miss. If a policy is one of indemnity 
against liability as distinguished from 
indemnity against loss actually sus- 
tained, an insurer is subject to garnish- 
ment by an injured person who has re- 
covered judgment on a claim which is 
within the protection of the policy.— 
Commercial Casualty Ins. Co. v. Skin- 
ner, 1 So.2d 225. 

Where to comply with statute requir- 
ing operator of public bus to furnish 
public liability or indemnity insurance, 
insurer issued policy agreeing to in- 
demnify the insured against loss from 
liability arising from claims against 
insured and agreeing to pay any final 
judgment for personal injuries, includ- 
ing death and damages to property, the 
policy provided “indemnity against lia- 
bility’ and not mere ‘indemnity 
against actual loss”, and, therefore, in- 
jured party recovering unsatisfied judg- 
ment for personal injuries against in- 
sured could maintain garnishment pro- 
ceeding against the insurer. Code 1930, 
§ 7124.—Commercial Casualty Ins. Co, 
v. Skinner, 1 So.2d 225. 


§ 223 

Pa.Super. Under will providing that 
the ‘interest of any beneficiary” shall 
not be subject to attachment by bene- 
ficiary’s creditor, the quoted phrase re- 
fers to interest of the beneficiary in 
fund in hands of executors, and such 
provision was valid and precluded gar- 
nishment of executors by devisee’s cred- 
itor with respect to proceeds of sale 
of land payable to devisee. 20 P.S. § 
243.—Holmesburg Bldg. Ass’n vy. Bad- 
ger, 18 A.2d 529, 


d it had no effects belong- 
date of 


‘he 
cut: 


Ass’n vy. Badger, 18 A.2d 629. 
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Cal. Where city appealed from judg: 
ment against it in tort action brought 
by corporation and Supreme Court ap- 
proved trial court’s findings on all is- 
sues and items of damage except. that 
amount awarded for an item of dam- 
age was reduced and method was pre- 
scribed for computation of another item 
and judgment was reversed for sole 
purpose of determining sum to be 
awarded and for entry of proper judg- 
ment on such determination, garnish- 
ment levy against city by state which 
was corporation’s judgment creditor 
made after Supreme Court’s ruling and 
before trial court entered another judg- 
ment was effective, since Supreme 
Court’s determination was a “judgment” 
which was effective to “liquidate” lia- 
bility of the city at least to the amount 
fixed and established that there was 
money “owing and unpaid’ within the 
statute providing special form of gar- 
nishment in such case. Code Civ.Proc. 
§ 710.—Department of Water and Pow- 
er of City of Los Angeles v. Inyo Chem- 
ical Co., 108 P.2d 410, 16 Cal.2d 744, 
prior opinion 100 P.2d 822. 
Pa.Com.Pl. The assignment of a 
judgment being but partial, the fund 
could not be the subject of attachment. 
An attachment must be against the 
debtor of defendant, and not against 
one who holds merely a chose in ac- 
tion.—Allegheny County vy. Simon, 89 
Pda us 


231 

Mo.App. Where interest in property 
which is sought to be reached by 
equitable garnishment and subjected to 
payment of debt is contingent upon 
happening of some future event, such 
action cannot be maintained.—Anth vy. 
Lehman, 144 S.W.2d 190. 


§ 232 : 

Ga.App. A garnishment proceeding 
is a distinct suit against a separate 
party, and for an entirely new cause 
of action, and such proceeding, being 
purely statutory and in derogation of 
common law, must be strictly pursued. 
Code 19338, § 46-105.—Anderson vy. Led- 
better-Johnson, Contractors, 9 §.H.2d 
860, 62 Ga.App. 732. 

IW.App. ‘Garnishment” is a _ statu- 
tory proceeding, ancillary in character, 
and designed to aid the collection of a 
judgment rendered in the principal ac- 
tion. Smith-Hurd Stats. c. 62, § 1 et 
seq.—Ring v. Palmer, 32 N.E.2d 956, 
309 Ill App. 333. 

Miss. An “attachment writ” 
“garnishment writ’ may be incorpo- 
rated into one process, but they are 
essentially different in character, the 
former being directed against proper- 
ty of the principal defendant and in 
his possession or under his control, 
whereas the object of the latter igs to 
reach an indebtedness due him by a 
third person or property in the pos- 
session or under the control of a third 
person belonging to the principal de- 
fendant.—Craig v. Barber Bros. Con- 
tracting Co., 199 So. 270. 

Pa.Com.Pl, A municipal corporation 
or a political sub-division of the state 


and a 


cannot be a arnishee.—Allegheny 
County v. Simon, 89 P.L.J. 131. 
Tex.Civ.App. A garnishment _ pro- 


ceeding is strictly statutory and the 


rules of equity have no place in such 


proceeding and cannot be invoked 
Foye adr v. Rogers, 147 S.W.2d 


§ 234 
Wash. Under statute providing that, 


a’ 


2491 


upon filing of judgment of justice of 
peace with 4 county clerk of the coun- 
ty in which the judgment was rendered, 
judgment shall become a judgment of 
the superior court, and statute provid- 
ing that the venue of garnishment pro- 
ceedings shall be the same as the orig- 
inal action and that a writ shall be is- 
sued by the court having jurisdiction 
of the original action, where transcript 
of judgment of justice of the peace was 
filed in the office of the county clerk in 
the county in which the judgment was 
rendered, superior court had “jurisdic- 
tion of the original action’, since, on 
filing of the transcript, jurisdiction of 
the justice court ceased, and garnish- 
ment could issue out of the superior 
court against the state. Rem.Rev.Stat. 
§§ 445—l1(c), 680—1 to 680—3.—State 
ex rel. Adjustment Department of 
ela ee Credit Bureau v. Ayer, 114 P. 


Under statute providing that the ven- 
ue of garnishment proceedings shall be 
the same as the original action, where 
transcript of the justice court judgment 
is filed in the superior court, justice 
court loses jurisdiction over the cause 
and the superior court acquires it and 
the venue of the action is shifted to the 
superior court, which becomes the ven- 
ue of the original action. Rem.Rev. 
Stat. §$ 445—1(c), 680—3.—State ex rel. 
Adjustment Department of Olympia 
Credit Bureau v. Ayer, 114 P.2d 168. 

Under garnishment statutes, justice 
courts cannot issue writs of garnish- 
ment against the state, but superior 
court may do so not only on judgments 
which they themselves render but also 
on judgments brought up from justice 
court by transcript. Rem.Rev.Stat. §§ 
445—1(c), 680—1 to 680—8.—State ex 
rel. Adjustment Department of Olym- 
ae Credit Bureau vy. Ayer, 114 P.2d 


§ 237 

Mich. It is not necessary to jurisdic- 
tion in garnishment cases that either of 
the parties in the original case be resi- 
dents of the state or that the cause of 
action accrue in the state.—Fraser v. 
Collier Const. Co., 298 N.W. 313, 297 
Mich. 641. 

§ 238 

Mich. Garnishment proceeding can- 
not be maintained unless court has ju- 
risdiction of parties to the principal 
suit.—IFraser v. Collier Const. Co., 298 
N.W. 313, 297 Mich. 641. 

It is not necessary to jurisdiction in 
garnishment cases that either of the 
parties in the original case be residents 
of the state or that the cause of action 
accrue in the state.—Fraser -v. Collier 
Sart Co., 298 N.W. 3138, .297 Mich. 

j § 242 

Del.Super. Where New York corpo- 
ration became indebted to its sub- 
contractor of Philadelphia as a result 
of work performed in Delaware, and 
the claim of a Delaware corporation 
against subcontractor arose out of 
work done in Delaware for subcontrac- 
tor, the New York corporation was 
properly summoned as garnishee by 
the Delaware corporation, as against 
contention that the New York corpo- 
ration was not subject to garnishment 
process because all money due from it 
to subcontractor was payable at its 
office in New York City, particularly in 
absence of showing that place of pay- 
ment was an express term of New 
York corporation’s contract with sub- 
contractor.—Forest Products Co. v. 
Magistrelli, 14 A.2d 397 

§ 248 

U.S.Idaho. Attachment is wholly the 
creature, and controlled by, the law of 
the state, and property and persons 
within a state can be subjected to the 
operations of that local_law.—Huron 
Holding Corporation v. Lincoln Mine 
Operating Co., 61 S.Ct, 518, reversing 
Lincoln Mine Operating Co. v. Huron 
Holding Corporation, 111 F.2d 438, re- 
versing 27 F.Supp. 720, certiorari grant- 
ed Huron Holding Corporation vy, Lin- 
eoln Mine Operating Co., 61 S.Ct. 28. 

Power over the person who owes a 
debt confers jurisdiction upon courts 
of a state where writ of attachment is- 


GARNISHMENT 


sues.—Huron Holding Corporation v. 
Lincoln Mine Operating Co., 61 CR 
513, reversing Lincoln Mine Operating 
Co. v. Huron Holding Corporation, 111 
F.2d 438, reversing 27 F.Supp. 720, 


certiorari granted Huron Holding Cor-. 


poration vy. Lincoln Mine Operating Co., 
61 S.Ct. 28. 
§ 262 


Ill.App. In garnishment proceeding, 
no showing that one who made gar- 
nishment affidavit was credible person 
is necessary.—Book v. HBwbank, 35 N. 
H.2d 961, 311 Ill.App. 312. 

269 

Tex.Civ.App. Where judgment 
against one defendant was secured in 
district court and against the other 
in Court of Civil Appeals on appeal, 
description of the judgment in appli- 
eation for writ of garnishment as hav- 
ing been secured in the Court of Civil 


‘Appeals against both defendants was 


sufficient to enable trial court and clerk 
to issue garnishment writ properly, 
and the untrue part of the statement 
was descriptive only and could be 
treated as surplusage.—First Nat. Bank 
in George West v. Frost Nat. Bank of 
San Antonio, 142 S.W.2d 555, error 
dismissed, judgment correct. 

Where bank recovered judgment and 
sought writ of garnishment, descrip- 
tion in affidavit of affiant as president 
of the bank was sufficient to show affi- 
ant’s authority to’ make the affidavit 
for the writ.—First» Nat. Bank in 
George West v. Frost Nat. Bank of San 
Antonio, 142 S.W.2d 555, error dis- 
missed, judgment correct. 

See Wood and Mellon vy. 
[1940] 4 Dom.L.R. 656. 

§ 274 

Tex.Civ.App. Affidavit for writ of 
garnishment was not required by stat- 
ute to state the exact amount due on 
the judgment, hence a contention that 
additional credit of $42.94 should have 
been allowed on judgment was not 
ground for quashing the garnishment 
writ. Rev.St.1925, art. 4076.—First 
Nat. Bank in George West v. Frost Nat. 
Bank of San Antonio, 142 S.W.2d 555, 
error dismissed, sidemone correct. 


Wash. In ordinary understanding, 
the term “debt” is an obligation resting 
upon contract express or implied.—Com- 
mere State Bank v. Curtis, 109 P.2d 
Under statute providing that bond in 

arnishment proceeding should _ be 

ouble the amount of the 
claimed”, in fixing the amount of bond 
in action on note, providing for reason- 
able sum as attorney’s fee, the attor- 
ney’s fee claimed should be taken into 
consideration. Rem.Rey.Stat. § 681.— 
Commercial State Bank v. Curtis, 109 P. 
2d 558. 

293 


§ 

Ga. One to whom alimony has been 
awarded may avail herself of any 
proper legal remedy for the enforce- 
ment of her judgment and to that 
end may cause successive garnishment 
to be served on the employer of the 
defendant to reach his salary, pay- 
able monthly, which is subject to gar- 
nishment.—Banda vy. Banda, 14 S.H.2d 


479 
§ 294 

Tex.Civ.App. In a garnishment pro- 
ceeding, the statutory requirements as 
to the summoning of garnishee are im- 
perative, and a writ which cites a gar- 
nishee to appear at a date of the term 
of court other than the first day of 
the ensuing term is defective and will 
not support a judgment by default. 
Rev.St.1925, arts. 4079, 4082.—Hanson 
v. Guardian Trust Co., 150 S.W.2d 465. 
Error dismissed. 

A writ of garnishment commanding 
garnishees to appear before trial court 
at next term thereof on first Monday in 
July, 1940, was fatally defective where 
it was apparent from face of record 
that such date was not the first day of 
the ensuing term of court on which 
garnishees were required to appear un- 
der statute, but that such date was 
within term at which garnishment pro- 
ceeding was filed, and hence trial court 
acquired no jurisdiction over persons 
or over money or effects of either gar- 


Rennie 


§ 336 


nishee and no judgment coyld properly 
have been rendered except judgment 
quashing and dismissing garnishment 
proceeding. Rev.St.1925, arts. 4079, 
4082.—Hanson vy. Guardian Trust Co., 
150 S.W.2d 465, error dismissed. 


§ 300 

Ga.App. In proceeding upon _ the 
traverse of a deputy marshal’s return 
of service of a summons of garnish- 
ment, where it was neither alleged in 
the traverse nor proved on the trial 
when the party complaining of the re- 
turn first had notice thereof, so as to 
establish that traverse was filed at 
the first term of court after such no- 


Laws 1925, p. 377, § 36, as 


’ Dp. = 
Backus v. Standridge, 14 S.H.2d 134, 
64 Ga.App. 750. 

Mont. A garnishee did not ‘‘waive”’ 
defects in process by answering, since 
“waiver” is an intentional relinquish- 
ment or abandonment of a known legal 
right, and only a general appearance in 
court in a regular action ‘‘waives” de- 
fects in process. Rev.Codes 1935, §§ 
9417, 9419, 9423.—Merchants Credit 
Service v. Chouteau County Bank, 114 
P.2d 1074. 

§ 304 

Del.Super. Where neither at time 
writ of foreign attachment was actual- 
ly served nor at any time thereafter 
were checks sought to be attached, in 
the actual possession of the garnishee, 
but were on the desk of one who was 
attorney both for garnisher and for 
receivers who had executed the checks, 
at which the garnishee was sitting, and 
garnishee repeatedly said in deputy 
sheriff’s presence that he did not ae- 
cept the checks, and at and immediate- 
ly prior to service of writ there was 
nothing to prevent deputy sheriff from 
having actual possession of the checks, 
deputy sheriff had no authority under 
statute dealing with writ of attach- 
ment, and the duty of the officer in 
executing the writ, to notify garnishee 
that he was attaching the checks. Rey. 
Code 1935, 
ape Line Co. vy. Satterthwaite, 14 A.2d 


§ 320 : 

Tex.Civ.App. Where record con- 
tained no writ of garnishment and con- 
sequently no return of officer showing 
service on garnishee, and statute fur- 
nishing procedure for substitution of 
lost papers was not pursued, affidavit 
of deputy sheriff could not be consid- 
ered a part of record for purpose of 
showing service, and hence trial court 
was without jurisdiction to ‘render 
judgment against garnishee. Reyv.St. 
1925, art. 2289.—Southern Underwrit- 
ers v. BHllis-Smith & Co., 142 S.W.2d 


735. 
§ 336 
Cal.App. An attaching creditor takes 
only such rights or interest as his debt- 
or has.—Bunnell v. Basich Bros. Const. 
Conte 20d 8bs: 


Colo. Rights and liabilities of a gar- 
nishee are to be determined as of the 
date of the garnishment. Code Civ. 
Proc. §§ 129, 157.—Green v. Green, 113 
P.2d 427. 


Minn. Garnishment transfers the de- 
fendant’s rights against the garnishee 
to the plaintiff, subject to any existing 
contractual limitations between the de- 
fendant and the garnishee, but cannot 
disturb the rights of the garnishee in 
property or money belonging to the 
defendant. Mason’s Minn.St.1927, §§ 
9359-9361(1).—S. T. McKnight Co. v. 
Tomkinson, 296 N.W. 569. 

Neb. A judgment creditor’s claim 
against a garnishee can rise no higher 
than that of the principal debtor.—Roy- 
al Tire Service v. George W. Bell Co., 
297 N.W. 88. 

A judgment creditor who caused a 
garnishment in aid of execution to be 
issued, and who attached a cashier’s 
check in the hands of a third person, 
was not a “bona fide purchaser for val- 
ue’, but was a mere “volunteer” who 
took only such a right as belonged ‘to 


4612.—Missouri-Kansas: 


son, 145 S.W.2d 929. : 
A garnishor is subrogated to the 
ghts of the defendant, and he acquires 
no greater right by service of the writ 
than the defendant would be able to 
assert and enforce in an action against 
the garnishee, the garnishor stepping 
into the shoes of the defendant, and be- 


ete ace vy. Pierson, 145 S.W.2d 
oe 

; §3 
right of creditor 
nst garnishee is no stronger than 
tor’s right against debtor.—Anth 
ehman, 144 S.W.2d 190. 

; § 339 
_ Ark. The effect of service of writ of 
_ garnishment is to impound all property 
Sy peeeered of garnishee belonging to 


gment debtor at time of service or 
t may thereafter come into gar- 
or up until the filing 


. Pope’s Dig. §§ 6119, 6123-6125. 
is v, Harris, 146 S.W.2d 539. 

yan § 341 

In absence of statute, a gar- 
ishee is not chargeable with interest in 
or of plaintiff during pendency of 
proceedings unless he has contract- 
to pay interest or actually receives 
interest or continues, after service of 
t, writ, to use the money due or 
wrongfully detains it, or there has been 
ollusion or unreasonable delay on his 
t.—Murphy v. Merchants Nat. Bank 
i 


ob 1e, 200 So. 894, 240 Ala. 688. 

ae J 

Op ee § 350 

CASS Under statute, upon service 

of garnishment summons a lien is cre- 
‘ed in favor of the plaintiff on all the 

btedness of the garnishee to the de- 

ant in fi. fa. over and above the 


u 
dat of answer, the lien attaches im- 
mediately upon the accruing of the in- 
an edness and from that time operates 
a lien in favor of plaintiff, and that 
lien cannot be defeated by any kind of 
payment by the garnishee to himself 


arrangement. 
Ownby v. Wager, 13 S.H.2d 686. 


vai § 352 
>»a.Com.Pl. In attachment of the 
amount due on a judgment, the rights 


ent. Subsequent assignments by the 
arnishee are of no _ effect.—Carol_ v. 
erlmutter, 41 D. & C. 702, 30 Del. 
269, 55 York 85. 
Tex.Civ.App. A defendant may not, 
after service of writ of garnishment, 
dispose of impounded funds by assign- 
ent or otherwise, even though the 
ebht accrues after service of the writ. 
‘Cooper v. Cocke, 145 S.W.2d 275. 
An assignment by defendant of 
mount due for sale of caliche on Au- 
gust 1, 1935, did not entitle assignee 
to fund as against plaintiff who ob- 
tained issuance of a writ of garnish- 
ment under judgment against defendant 
upon buyers of caliche on June 14, 1935, 
such writ being returnable July 15, 
- 1935, though assignment was made pri- 
or to time money was deposited into 
court by garnishees.—Cooper v. Cocke, 
>) 145 S.W.2d 275. 
eee § 353 


re C.C,A.La. Where ‘Texas judgment 
creditors of Texas creditor had served 
writs of garnishment in aid of writs 
of attachment on Louisiana debtor who 
had no notice of the creditor’s prior 
assignment of the indebtedness, under 
' Louisiana law the assignment was in- 
effective for want of notice when the 
garnishments were run, the garnish- 
ments primed the assignment and judg- 


Oo) i 7 
ments entered 


gain e debtor in 
garnishment proceedings were r 
to be given effect, notwithstanding u 


der Texas law notice to debtor is not 


necessary to validity of assignment. 
Civ.Code La., arts. 2642, 2643; Act La. 
No. 220 of 1932; U.S.C.A.Const. art. 4, § 
1.—Gordon y. Vallee, 119 F.2d 118, af- 
aang Helis v. Vallee, 34 F.Supp. 
Ky. The inclusion, in contract for 
sale of bus company’s property, of its 
mortgages as obligations to be paid 
by purchaser direct to mortgagees, op- 
erated to assign to mortgagees the 
right to receive payments superior to 
any right which thereafter could have 
been acquired by an attaching creditor 
of bus company, regardless of techni- 
cal invalidity of mortgages.—Maddin y. 
Safety Motor Coach Co., 151 S.W.2d 
389, 286 Ky. 601. Bey 


Minn. Where garnishee summons was 
served on garnishee before summons in 
the main action was placed in the hands 
of the sheriff for service, fact that de- 
fendant made a general appearance in 
the main action, demanding a change 
of venue, and that garnishee appeared, 
could not cut off rights of third parties 
who had in the meantime by regular 
garnishment proceedings impounded the 
property and credits of defendant in the 
hands of the garnishee.—Nash y. S. M. 
Braman Co., 297.N.W. 755. 

Plaintiff in a junior garnishment may 
attack a prior garnishment by showing 
it was made without authority of law, 
and that junior garnishment was law- 
fully made before defect or illegality of 
prior garnishment was waived.—Nash v. 
S. M. Braman Co., 297 N.W. 755. 


f § 357 

C.C.A.Miss; Where casualty compa- 
ny’s agent was indebted to company, 
company had the right to accept pay- 
ments on his premium account, and the 
acceptance of a payment on his premi- 
um account since service of garnishment 
summons on company by agent’s judg- 
ment creditor did not establish liabili- 
ty against company for any amount un- 
der the garnishment writ.—Western 
Casualty & Surety Co. v. National Mut. 
Casualty Co., 117 F.2d 440. 

In absence of showing that any mon- 
ey due casualty company’s agent came 
into possession or control of company, 
that company continued to pay or per- 
mit agent to draw salary or compensa- 
tion after service of garnishment writ 
by agent’s judgment creditor, or that 
any part of money paid by agent to 
company represented premiums belong- 
ing to company which had been collect- 
ed during life of garnishment writ, 
creditor was entitled to no recovery 
from company.—Western Casualty & 
Surety Co. v. National Mut. Casualty 
Co.,,117. F.2d 440. 

Ark. A _ garnishee, after service of 
writ upon him, must retain possession 
of all property and effects of debtor in 
garnishee’s hands, and a garnishee fail- 
ing to do so is liable for value thereof 
to the judgment creditor. Pope’s Dig. 
§§ 6119, 6123-6125.—Harris v. Harris, 
146 S.W.2d 539. 

Pa.Com.Pl. All debts, all deposits 
of money and all other effects belong- 
ing to or due to the defendant by 
the garnishee at the time of and after 
the service of the writ of attachment 
execution and up to trial are bound 
by. the attachment.—Dziwbezynski v. 
Soja, 30 Del.Co. 258. 

Pa.Com.Pl. An attachment execution 
creates a continuing lien upon the fu- 
ture wages of a defendant and which 
may be due him from the garnishee 
because an attachment execution binds 
all monies due the defendant in the 
hands of the garnishee or coming into 
his hands up to the time of trial—Com- 
momegealey ex rel. v. Thurkins, 23 West. 


Tex.Civ.App. A garnishee cannot be 
charged with debt or effects which come 
into his hands after the date named 
for his answer.—Cooper vy. Cocke, 145 
S.W.2d 275. 


.§ 358 
Ark. A garnishee making payments 
on his note in possession of judgment 


satetnteey, 


mS WEIR 
tor’s interrogatories, an amo I 
than necessary to pay judgment, wa 
liable to judgment creditor _ ith 
amount of the judgment. Pope’s Dig. 
§§ 6119, 6123-6125.—Harris v, Harris, 


‘s 
4 


Ga.App. Under statute, upon service: 
of garnishment summons a lien is cre- 
ated in favor of the plaintiff on all the 
indebtedness of the garnishee to the 
defendant in fi. fa. over and above the 
exemptions at time of service and upon 
all future indebtedness acerning up to 
date of answer, the lien attaches im- 
mediately upon the accruing of the m- 
debtedness and from that time operates 
as a lien in favor of plaintiff, and that 
lien cannot be defeated by any kind of 
payment by the garnishee to himself 
or to another or by any other kind of 
arrangement. Code 1933, § 46-203,.— 
Ownby v. Wager, 12 S.H.2d 686. 

’ § 380 


Minn. No property or credits of a 


146 S.W.2d 539. | 


the — 


defendant in the hands of a garnishee 


are laid hold of by the service of a 
garnishee summons on the garnishee 


unless there is a main action pending ~ 


or unless the summons therein is is- 
sued and in the hands of the proper of- 
ficer for service.—Nash v. S. M. Braman 
Cok, 82 97h INIWi SDD: 

Mo.App. In action for breach of con- 
tract, issue was whether alleged credi- 
tor was entitled to judgment against 
alleged debtor and, if so, the amount 
thereof, and part of verdict reciting 
that garnishee was indebted to princi- 
pal debtor in certain amount was ut- 
terly void, since question of garnishee’s 
indebtedness .to principal debtor could 
only have been in 
judgment had been obtained against 
principal debtor. Mo.St.Ann.. 1415, 
p. 1625.—Leesburg State Bank Trust. 
Co. v. Merchants Bank of Kansas City, 
142 S.W.2d 94. 

The right of court or, jury to find 
amount which a garnishee owes princi- 
pal debtor arises after liabillty of prin- 
cipal debtor has been adjudged. Mo. 
St.Ann. § 1415, p. 1625,—Leesburg 
State Bank & Trust Co. v. Merchants 
Bank of Kansas Citv, 142 S.W.2d 94. | 

§ 3384 

Colo. Where piaintiff brought action 
on a judgment against nonresident 
judgment debtor and proceeded in rem 
by attachment and garnisheed legacy 
or any amount due under it, held by 
trustees for use of the judgment debt- 
or, and only service upen trustees as 
garnishees was made at a time when 
there was no payment due to the judg-, 
ment debtor under terms of the will, 
trial court properly 
garnishees, since there was no “res” in 
existence belonging to judgment debt-° 
or which could be reached by attach- 
ment. Code Civ.Proc. §§ 129, 157.— 
Green v. Green, 113 P.2d 427. 

Wis. Where action to set aside fraud- 
ulent conveyance sounded in tort, and 
two of defendants by their testimony 
corroborated other evidence that there 
was no contractual obligation on ‘part 
of defendant, garnishment action 
against third party was properly dis- 
missed, notwithstanding recital in af- 
fidavit for garnishment that action was 
on contract. §St.1939, §  267.01(3).— 
Klade v. Palmer, 297 N.W. 3865, 237 
Wis, 681. ; 

The Circuit Court has power to pre- 
vent abuse of its process by dismissing 
garnishment action on order to show 
cause for want of contractual relation 
between plaintiffs and principal defend- 
ant. St.1939, § 267.01(3).—Klade vy, 
Palmer, 297 N.W. 365, 287 Wis, 581. 


385 
_ TihApp. The garnishee and others 
interested in fund sought to be reached 
by garnishment had right to inquire 
into validity of antecedent judgment 
upon which garnishment was based.— 
Schnur v. Bernstein, 32 N.H.2d 675, 309 


IlLApp. 90. 
Tex.Civ.App. The defendant in the 
main suit on which a garnishment suit 


is predicated, has the right to appear — 


issue after valid — 


discharged the 


“tn 


a 


—_ 
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in the garnishment suit and make his 
own defense. Rev.St.1925, art. 4094.— 


Gray Co. v. Ward, 145 S.W.2d 650, er- 


ror dismissed, judgment correct. 
§ 398 


C.C.A.Miss. A garnishee may set off 
any bona fide debt that may be due 
him by the judgment debtor, and the 
money due by the garnishee to the 
judgment debtor must be actually ap- 
plied to the garnishee’s debt, and if 
not applied but paid to the debtor, such 
payment would be at the peril of gar- 
nishee.—Western Casualty & Surety Co. 
ie aeqiraanes Mut. Casualty Co., 117 F.2d 

Cal.App. Where principal contractor 
had possession of money which had 
been earned by subcontractor, but prin- 
cipal contractor was entitled to an off- 
set in excess of amount earned by the 
subcontractor, the principal contractor 
was not liable under statute regarding 
liability of garnishee for failure to sur- 
render, pursuant to demand and writ of 
attachment, money earned by the sub- 


eontractor. Code Civ.Proc. §§ 544, 545. 
—Bunnell v. Basich Bros. Const. Co., 
111. P.2a 358. 

Ga.App. Where defendant in fi. fa. 


earned $60 at weekly wage of $15 while 
working for garnishee for four weeks 
from date of service of garnishment 
summons so that his total exemption 
weekly under the law was $11.75, leay- 
ing an average balance of $3.75 weekly 
or a total of $15 of the $60, the lien 
of the garnishment attached to that 
sum as it. accrued, and garnishee could 
not escape liability to the plaintiff by 
applying that sum or any portion there- 
of to an overdraft to himself or any one 
else, or by making any kind of arrange- 
ment between himself and the defend- 
ant in fi, fa. or any other person. Code 
1933, § 46-203.—Ownby v. Wager, 13 
S.E.2d 686. 
§ 429 


La.App. In attachment proceeding, 
attempt to levy on amount due debtor 
by garnishee was unavailing, where 
garnishee was not served with inter- 


rogatories.—Harrison v. Atlas Sign: 
crafts Co., 200 So. 173. 
Pa.Com.Pl. A garnishee insurance 


company cannot be required to state its 
interpretation of the relevant policy if 
the policy itself is submitted.—Davis 
y. Derbyshire, 39 D.& C. 368. 

Interrogatories must be limited to 
basic facts and may not be used to 
elicit evidence from the garnishee.— 
Davis v. Derbyshire, 39 D. & C. 368. 

While a garnishee insurance company 
may be required to state whether it 
had a contract of insurance with a 
judgment defendant, and to disclose 
the coverage of the policy, it may not 
be required to answer questions of an 
evidential nature bearing upon the re- 
lationship between the assured and the 
driver of his automobile at the time 
of an accident.—Davis v. Derbyshire, 39 
D. & C. 368. 

A garnishee cannot be compelled to 
annex copies of correspondence to his 
answers to interrogatories, although it 
may be that the production of such cor- 
respondence, could be compelled at the 
pee a vie v. Derbyshire, 39 D. & C. 
368. 

Pa.Com.PIl. In filing interrogatories 
upon the garnishee in a proceeding of 
foreign attachment, the plaintiff is en- 
titled to know if there is property of the 
defendant which has come into the 
hands of the garnishee after the service 
of the attachment.—Ajax Hosiery Mills 
vy. James Hosiery Mills, 56 Montg. 331. 

In such case, the plaintiff is entitled 
to an answer from the garnishee as to 
the state of the accounts between de- 
fendant and garnishee between the time 
of service and the answer filed to the 
interrogatories.—Ajax- Hosiery Mills vy. 
James Hosiery Mills, 56 Montg. 331. 

In such case, the plaintiff is entitled 
to an answer to a question which asks 
if the defendant holds any instrument 
in writing, due or thereafter to become 
due, upon which the garnishee has in 
any manner become _ liable.—Ajax 
Hosiery Mills v. James Hosiery Mills, 
56 Montg. 331. : 

In such case, the plaintiff is entitled 
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to an answer to a question which asks 
if there were any claims made upon 
the garnishee by the defendant after 
service of the writ and prior to the 
service of the interrogatories.—Ajax 
Hosiery Mills y. James Hosiery Mills, 
56 Montg. 331. 

In such case, an interrogatory is too 
broad which asks if the garnishee has 
entered into any written contract with 
the defendant and which asks that 
copies of such contract or contracts be 
attached to the answer; the question 
need not be answered.—Ajax Hosiery 
eee vy. James Hosiery Mills, 56 Montg. 

In such case, an interrogatory is too 
general and vague which asks “does” 
the defendant supply certain merchan- 
dise to the garnishee; the interrogatory 
is too general as to time and need not 
be answered if asked in that form.— 
Ajax Hosiery Mills v. James Hosiery 
Mills, 56 Montg. 331. 

In such case, the plaintiff is entitled 
to an answer to a question which asks 
the garnishee to state the dates of pay- 
ment and amounts paid by the gar- 
nishee to the defendant within six 
months prior to the service of the writ 
of foreign attachment.—Ajax Hosiery 
ae v. James Hosiery Mills, 56 Montg. 

In such case, the plaintiff is entitled 
to an answer to a question which asks 
the garnishee to state the dates of pay- 
ment and amounts paid by the gar- 
nishee to the defendant subsequent to 
the service of the writ of foreign at- 
tachment,—Ajax Hosiery Mills v. James 
Hosiery Mills, 56 Montg. 331. 

In such case, the plaintiff is entitled 
to an answer to an interrogatory which 
asks the garnishee to set forth par- 
ticularly all charges and countercharges 
made on its books and records within 
six months prior to the service of the 
writ, with respect to the defendant.— 
Ajax Hosiery Mills v. James Hosiery 
Mills, 56 Montg, 331. 


§ 430 
Pa.Com.Pl. Where a_ garnishee be- 
lieves, or is advised by its counsel, 
that an interrogatory is improper, it 
is entitled to instruction by the court 
as to the necessity for answering.— 
Davis v. Derbyshire, 39 D. & C. 368. 


§ 448 

Ga.App. An answer to a summons of 
garnishment made at the proper. term 
of court is amendable, and hence a 
garnishee, after having answered that 
he has no funds due the defendant in 
fi. fa.. may subsequently amend his an- 
swer over objection duly made and 
show that at the time the summons 
was served on him he was indebted to 
the defendant in fi. fa—Ownby v. Wa- 
ger, 13 S.H.2d 686. 


§ 451 

Ark. Where there was no written 
denial of garnishee’s answer filed the 
answer which averred that the gar- 
nishee was not indebted to the debtor 
was conclusively presumed to be true. 
Pope’s Dig. 6125.—Wyatt Lumber 
Seb ly: Co. v. Hansen, 147 S.W.2d 


An answer of a garnishee must be 
taken as ‘prima facie’ true, and if it 
is not controverted by written denial 
and no issue is taken thereon, it will 
be presumed to be absolutely true 
Pope’s Dig. § 6125—Wyatt. Lumber & 
Supply Co. v. Hansen, 147 S.W.2d 366. 

§ 456 

Ti.App. Where judgment creditor in- 
sisted that judgment debtor and gar- 
nishee entered into a valid - contract 
binding garnishee to pay debtor $3,000 
a year minimum royalties and that that 
amount was neither contingent nor un- 
liquidated, and garnishee admitted exe- 
eution of contract but contended in its 
answer that it was procured by fraud, 
that there was a total failure of consid- 
eration, and that it had canceled con- 
tract before it was served with proc- 
ess, issues of fact with respect to fraud 
and failure of consideration were raised 
and were required to be determined by 
evidence, and those issues could be tried 
in the garnishment proceeding. Smith- 
Hurd Stats. ec 62, § 1 et seq.—Wetten 


§ 469 
MP 33 N.E.2d 615, 309 Ill.App. 


Tex.Civ.App. In garnishment pro- 
ceeding, only issue to be determined, as 
between plaintiff and garnishee, is 
whether the garnishee is indebted to 
defendant in main suit or has in its 
possession effects belonging to him. 
Rev.St.1925, arts. 4078, 4084.—Smith y. 
Rogers, 147 8.W.2d 934. 

§ 462 

_Wis. In garnishment action, ques- 
tion concerning failure of plaintiff to 
reply to answer of garnishee defend- 
ant. within statutory period and the 
granting of extension of time to file a 
reply related to a matter of practice, 
and motion for relief was addressed to 
the discretion of the trial court.— 
Schmidt v. Blankschien, 294 N.W. 49, 
235 Wis. 586. 

§ 464 


C.C.A.Miss. A judgment creditor had 
burden of proving that garnishee be- 
came indebted to judgment debtor after 
service of garnishment writ.—Western 
Casualty & Surety Co. y. National Mut. 
Casualty Co., 117 F.2d 440. 

Pa.Super. When garnishee in an at- 
tachment pleads nulla bona, burden of 
showing assets in his hands is on at- 
taching- creditor—Hollander v. Kress- 
man, 17 A.2d 669, 143 Pa.Super. 32. 

Plaintiff in an action of attachment 
sur judgment must show funds or prop- 
erty of the judgment debtor in gar- 
nishee’s hands subject to attachment.— 
Hollander vy. Kressman, 17 A.2d 669, 
143 Pa.Super. 32. 

’ Tex.Civ.App. 
in garnishment proceeding, at relevant 
times, was in building occupied by gar- 
nishee and warehouse company, did not 
raise conclusive presumption that prop- 
erty, was in possession of garnishee or 
in joint possession of garnishee and 
warehouse company, where garnishee 
had not placed the property there and 


had no right to possession or control 


thereof.—Moore y. Riona Products, 145 
S.W.2d 906. 


§ 468 
_ Miss. In garnishment proceeding by 
judgment creditor against insurer 


which had issued public liability policy 
to judgment debtor, an operator of pate 
lic bus, admitting insurer’s telegram to 
Railroad Commission, stating that tele- 
gram might be accepted as binding 
bodily injury and property damage lia- 
bility insurance coverages conforming 
with commission’s requirements, over 
objection that the telegram was su- 
perseded by policy was not. error, since 
the telegram was a connecting, funda- 
mental basis of liability of the insurer. 
Code 1930, § 7124.—Commercial Casual- 
ty Ins, Co. y. Skinner, 1 So.2d 225. 


§ 469 

C.C.A.Miss. The judgment 
of a casualty company’s agent was re- 
quired to show by a preponderance of 
the evidence that the amount claimed 
by it was actually retained by agent 
as commissions during life of gar- 
nishment writ served on company, and 
that commissions constituted debts due 
agent by company, and fact that agen- 
cy contract recited that commissions 
were to be considered debts “due by 
the company to the agent” was not 


determinative of the issues, since the: 


facts, rather than the contractual rela- 
tionship vf the parties, were control- 
ling.—Western Casualty & Surety Co. 
v. National Mut, Casualty Co., 117 F. 
2d 440. 

Cal.App. In action to enforce statu- 
tory liability of garnishee, evidence 
sustained finding that, at time of service 
of writ of attachment on principal con- 
tractor, it did not have in its possession 
any moneys belonging to subcontractor. 
Code Civ.Proc. §§ 544, 545.—Bunnell y. 
Basich Bros. Const. Co., 111 P.2d 358. 

In action to enforce statutory liabili- 
ty of garnishee, a principal contractor, 
evidence supported finding that at time 
of service of writ of attachment and 
demand on the principal contractor the 
subcontractor had incurred, on account 
of labor and materials, lienable obliga- 
tions in excess of amount of money 
earned by it under its subecontraet, and 
that such obligations were extin- 


creditor | 


That property involved. — 


Ry 


-§ 469 egrets 


guished, not by the subcontractor, but 
by the principal contractor and its sure- 
ty by reason of which there existed 
an offset against the subcontractor in 
excess of amount earned by the subcon- 
tractor under its contract. Code Civ. 
Proc. §§ 544, 545.—Bunnell v. Basich 
_ Bros. Const. Co., 111 P.2d 358. 
Mei Minn. Evidence sustained findings 
that, when garnishee summons was 
served on city, company owning license 
Petes LO sell patented process to purify water 
had complied substantially with con- 
tract with city to install such process in 
city’s water plant, or that compliance 
was waived, and that there was a bal- 
ance unpaid by city on the contract in 
a certain sum, due absolutely and with- 
out any contingency, so that such 
sum was subject to garnishment by 
- eompany’s judgment creditor. Mason’s 
 -Minn.St.1927, §§ 9360, 9361(1).—North- 
ern Engineering Co. y. Neukom, 298 N. 
eee 47 


_-~-Miss. In judgment creditor’s gar- 
 nishment proceeding against judgment 
_. _debtor’s public liability insurer, record 
did not disclose any lack of co-opera- 
tion by insured debtor with insurer 
which sought to escape liability be- 
cause of alleged lack of co-operation.— 
Commercial Casualty Ins. Co. v. Skin- 
- ner, 1 ‘So.2d 225. 
_ NJ. Where judgment was obtained 
against “Anthony Sorce individually 
cand trading as Beninati Fruit Co.’’, and 
evy was made on bank account stand- 
ng in name of “Beninati Fruit Co.,” 
and rule to show cause was made di- 
recting bank and Anthony Sorce to 
show cause why money and account 
should not be turned over to officer 
making the levy, testimony of bank of- 
-ficer on return of rule that account was 
signed by “G. Beninati’” and that later 
Anthony Sorce was authorized to sign 
checks as manager, was not an “admis- 
sion of debt” or “failure to deny debt” 
go ag to permit entry of order directing 
bank to turn the money over. N.J.S. 
A, 2:32-178.—Beninati v. Hinchliffe, 20 
2d 64, 126 N.J.L. 587, reversing 15 
2d 761, 125 N.J.L. 377. 


In garnishment 


we 


ie 


of which money levied on under execu- 
tion was deposited, bank officer’s testi- 
- mony that account was opened by third 
person, who instructed bank to honor 
checks signed in name of such com- 
pany by judgment debtor as manager 
thereof exclusively, was sufficient to 
support court’s conclusion that money 
‘belonged to judgment debtor, trading 
as such company, so that bank was in- 
debted to him and obligated to turn 
over money to officer holding execution. 
| NJ.S*A., 2:32-178—Beninati vy. Hin- 
 -¢hiiffe, 15 A.2d 761, 125 N.J.L. 377. 


~ Pa.Super. That judgment debtor’s in- 
; come when working for garnishee under 
contract as an independent contractor 
greatly exceeded amount that debtor 
eceived as wages from garnishee after 
ervice of attachment sur judgment did 
not justify conclusion that there was a 
secret arrangement between debtor and 
garnishee by which debtor received 
more from garnishee, especially where 
debtor had lost trucks that he had used 
while performing services for garnishee 
under the contract.—Hollander v. Kress- 
man, 17 A.2d 669, 143 Pa.Super. 32. 
Tex.Civ.App. Evidence established that 
contractors building highway pursuant 
to contract with state highway depart- 
ment owed defendant for caliche which 
- was taken pursuant to contract between 
defendant and state highway depart- 
ment, so that money owed defendant 
for caliche could be reached by garnish- 
ing contractors, as against contention 
that there was no privity of contract 
between contractors and defendant, 
where it appeared that contract between 
highway department and defendant was 
made for benefit of such contractors as 
might be employed by highway depart- 
ment to construct highway, and that 
highway department had assigned the 
contract to contractors who had agreed 
to make payments direct to defendant, 
—Cooper y. Cocke, 145 S.W.2d 275. 
Tex.Civ.App. Where garnishee an- 
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swered that it was not indebted to de- 
fendant in garnishment, and 
had received an invoice from defendant 
together with a letter assigning pay- 
ment of amount of invoice, letter would 
have been the “best evidence” of its 
contents, but, where evidence did_ not 
eontradict answer, plaintiff charged no 
fraud in execution of assignment, and 
testimony of contents of letter and cir- 
cumstances surrounding the whole 
transaction was introduced without ob- 
jection, judgment was properly award- 
ed in favor of assignee against gar- 
nishee, even though letter itself was 
not offered in evidence.—Stancil v. Mills 
& Exports Co., 146 S.W.2d 787. 

Tex.Civ.App. In garnishment pro- 
ceeding on judgment against garnishee 
corporation’s alleged creditor, evidence 
that certain notes were executed by cor- 
poration to such creditor for use as 
eollateral to secure certain indebted- 
ness, that some of them were used for 
such purpose, but others were never 
used because loans to be secured there- 
by were never made, and that, when 
loans made were paid, notes used as 
security therefor were returned to cor- 
poration, all notes were marked ‘can- 
celled’, and corporation president’s sig- 
nature was cut therefrom, warranted 
jury’s finding that corporation was not 
indebted to such alleged creditor when 
writ of garnishment was served on it, 
Vernons’ Ann.Civ.St. art. 4076 et seq.— 
Frazier Jelke & Co. v. Chapman Miner- 
als Corporation, 149 S.W.2d 1101, er- 
ror dismissed, judgment correct, 

Tex.Civ.App. In garnishment pro- 
ceeding against bank in which judg- 
ment debtor had a safety deposit box, 
evidence sustained finding that bank 
acted in good faith in its effort to make 
a full and complete disclosure in its 
pleadings of all material facts known 
to it, in accordance with the require- 
ments of law, and that the facts re- 
cited in its pleadings that judgment 
debtor retained key to box, that bank 
had been unable to procure the key, 
and that the box could not be opened 
without that key except by breaking 
or cutting out the lock with tools, were 
true. Vernon’s Ann.Civ.St. art. 4086.— 
Texlite, Inc., v. Liberty State Bank, 150 
S.W.2d 822. 


§ 474 

Iil.App. Where judgment creditor in- 
sisted that judgment debtor and gar- 
nishee entered into a valid contract 
binding garnishee to pay debtor $3,000 
a year minimum royalties and that that 
amount was neither contingent nor un- 
liquidated, and garnishee admitted exe- 
ecution of contract but contended in its 
answer that it was procured by fraud, 
that there was a total failure of con- 
sideration, and that it had canceled con- 
tract before it was served with process, 
issues of fact with respect to fraud and 
failure of consideration were raised and 
were required to be determined by 
evidence, and those issues could be 
tried in the garnishment proceeding. 
Smith-Hurd Stats. c. 62, § 1 et seq.— 
Wetten v. Horix, 33 N.B.2d 615, 309 
Ill.App. 535. 


Where a garnishee denies liability 
one of the objects of garnishment suit 
is to ascertain whether there is a debt 
due from garnishee to judgment debtor. 
Smith-Hurd Stats. c. 62, § 1 et seq.— 
Wetten v. Horix, 33 N.H.2d 615, 309 
Ill.App. 535. 

Mass. When mortgaged personalty is 
attached as unencumbered and mort- 
gagee is summoned as mortgagor’s trus- 
tee, all questions concerning validity 
of mortgage and mortgagee’s interest 
in such property must be determined in 
that action. G.L.(Ter.Ed.) ¢, 223, § 
44A, as added by St.1937, e. 295, § 2.— 
Springfield Acceptance Co. y. Laroumis, 
29 N.H.2d 725. 

N.J. Where a levy is made on rights 
and credits alleged to be due a judg- 
ment debtor and there is a rule to 
show cause why garnishee should not 
turn rights and credits over to officer 
making levy, the district court judge 
cannot, on return of such rule, hear 
testimony and determine as a question 
of fact whether or not there was a 
debt due, the admission of the debt by 


thate it © 


a e, 20 A! , 126 N. 
iby 587, reversing 15 A.2d 761, 125 N.J 


L A 

A question of fact as to whether gar- 
nishee has’ admitted debt or has failed 
to deny debt cannot be tried in gar- 
nishment proceeding, N.J.S.A. 2:32— 
178.—Beninati v. Hinchliffe, 
64, 126 N.J.L. 587, reversing 15 A.2d 
T6ly 125 Neil 377. 

8 476 

Ark. In garnishment proceeding to 
impound proceeds of mortgaged spin- 
ach, sold to garnishee by plaintiff’s 
judgment debtor subject to mortgage, 
whether mortgage had been paid was 
issue under conflicting testimony for 
jury, whose verdict, sustained by suf- 
ficient evidence, is binding on plaintiff 
appealing from judgment dissolving 
writ. of garnishment.—Myers v. Bush- 
miaer, 145 S.W.2d 722. 

Pa.Super. In judgment creditor’s at- 
tachment sur judgment proceedings 
where creditor claimed that amounts 
received by debtor under arrangement 
whereby debtor hauled garnishee’s pro- 
duce were payments to debtor as an 
independent contractor, and garnishee 
claimed that he did not at any time 
have funds in his hands belonging to. 
debtor which were subject to attach- 
ment, creditor’s evidence was not suffi- 
cient to show that there were funds 
of debtor in garnishee’s hands subject 
to attachment, and hence garnishee’s 
motion for directed verdict should have 
been granted.—Hollander v. Kressman, 
17 A.2d 669, 143 Pa.Super. 32. 

Tex.Civ.App. In garnishment  pro- 
ceeding by creditor of canning company 
against canning company’s corporate 
successor, evidence held to make fact 
question whether warehouse company 
occupying building formerly owned by 
canning company, rather than the suc- 
cessor, Maintained possession and_ con- 
trol of the canning company’s goods, as 
ground for denial of relief sought.— 


6. UJ. 


20 A.2d- 


Mosze vy. Riona Products, 145 S.W.2d — 
906. 
§ 481 
Il. App. In garnishment proceedings 


against executor and executrix of de- © 


cedent’s estate for amount due gar- 
nishor’s judgment debtor, where gar- 
nishees’ answer stated that they had 
funds due such debtor in their hands, 
they did not claim anything in litiga- 
tion, proper parties were before court 
at hearing on complaint and answer, 
and garnishor did not contend that 
garnishees were not holding property 
which properly should be paid to him, 
court had jurisdiction of parties and 
subject matter, though there was vari- 
ance between garnishees’ names as 
stated in garnishment affidavit and re- 
quest for summons and in judgment 
against garnishees.—Book v. Hwhbank, 
35 N.H.2d 961, 311 Ill.App. 312. 


N.J. Where a levy is made on rights 
and credits alleged to be due a judg- 
ment debtor, and there is a rule to 
show cause why garnishee should not 
turn rights and credits over to officer 
making the levy, an order directing 
garnishee to do so may not be made 
unless garnishee admits the debt to be 
due the judgment debtor. N.J.S.A. 
2:26-179, 2:26-180, 2:32-178.—Beninati 
v. Hinchliffe, 20 A.2d 64, 126 N.J.L. 
oer, reversing 15 A.2d 761, 125 N.J.L. 


Tex.Civ.App. A writ of garnishment 
commanding garnishees to appear be- 
fore trial court at next term thereof 
on first Monday in July, 1940, was 
fatally defective where it was apparent 
from face of record that such date was 
not the first day of the ensuing term 
of court on which garnishees were re- 
quired to appear under statute, but 
that such date was within term at 
which garnishment proceeding was 
filed, and hence trial court acquired no 
jurisdiction over persons or over mon- 
ey or effects of either garnishee and no 
judgment could properly have been ren- 
dered except judgment quashing and 
dismissing garnishment proceeding. 
Rey.St.1925, arts. 4079, 4082.—Han- 


vee 


Baas? 


son y. Guardian Trust Co., 150 S.W.2d 
465, error dismissed. 
: § 499 
Mich. Where garnishee in garnish- 
ment proceeding filed disclosure deny- 
ing liability and made answer to spe- 
cial interrogatories and plaintiff de- 


manded trial of statutory issue, and 


subsequently filed motion for sum- 
mary judgment to which garnishee ob- 
jected and moved for dismissal of mo- 
tion, order directing filing of affidavit 
of merits against motion for summary 
judgment was error, since under gar- 
nishment statutes garnishee was enti- 
tled to trial of issues raised by disclo- 
sure and answers to interrogatories, 
and such procedure was not modified by 
statute providing for summary judg- 
ments. Comp.Laws 1929, §§ 14260, 
14857 et seq.—Curby v. Mastenbrook, 
293 N.W. 722, 294 Mich. 470. 

Tex.Civ.App. In garnishment suit, 
garnishee’s answer, alleging that plain- 
tiffs’ judgment debtor recovered judg- 
ment against garnishee for ‘net bal- 
ance’ of stated sum and that such 
judgment was valid and_ subsisting 
judgment against garnishee, admitted 
garnishee’s indebtedness to _ plaintiffs’ 
judgment debtor in such sum only and 
was sufficient to prevent taking of 
judgment by plaintiffs for greater sum, 
in absence of exceptions or controvert- 
ing affidavit by plaintiffs. Vernon’s 
Ann.Civ.St. art. 4085 et seq.—Vick Vv. 
rat ee Fast Motor Lines, 151 S.W. 
2d 293. 


. § 508 

Tex.Civ-App. In a garnishment pro- 
ceeding, the statutory requirements as 
to the summoning of garnishee are im- 
perative, and a writ which cites a 
garnishee to appear at a date of the 
term of court other than the first day 
of the ensuing term is defective and 
will not support a judgment by default. 
Rev.S8t.1925, arts. 4079, 4082.—Hanson 
v. Guardian Trust Co., 150 S.W.2d 465, 
error dismissed. 


§ 521 

S.D. Where garnishee failed to make 
disclosure within required time and 
court entered default judgment reciting 
that there had been actual and timely 
service of garnishee affidavit and an- 
nexed affidavit and on filing of gar- 
nishee’s motion to set aside default 
judgment on ground that record and 
judgment roll did not show that prin- 
cipal defendant was served with gar- 
nishee summons and an annexed affi- 
davit, trial court permitted plaintiff to 
amend return to show fact of service on 
principal defendant, judgment denying 
motion to set aside default judgment 
was affirmed. §.D.C. 37.2805, 37.2811, 
37.2812.—_Farmers Elevator Co. of Hum- 
boldt v. Kapaun, 297 N.W. 678. 

Wash. In action to recover balance 
due on note containing provision for a 
reasonable sum as attorney’s fee where 
complaint alleged that $100 was reason- 
able attorney’s fee, garnishment bond 
which was less than double the amount 
claimed if attorney’s fee was included 
was insufficient under statute providing 
that bond in garnishment proceeding 
shall be double the amount of the “debt 
claimed’ and _ therefore . garnishment 
writ was properly quashed and default 
judgment against garnishee defendant 
was properly vacated. Rem.Rev.Stat. §§ 
474, 475, 681.—Commercial State Bank 
v. Curtis, 109 P.2d 558. 


§ 549 

Tex.Civ.App. Allowing $500 to gar- 
nishee’s counsel was not an abuse of 
discretion where counsel put in about 
ten days preparing cause for trial, 
cause was regularly set down for trial, 
and it was unknown to counsel that 
cause would not be tried, and counsel 
had completed cause for trial and were 
ready to proceed to trial when they 
first learned that judgment creditor 
would not go forward with the trial to 
contest garnishee’s answer.—Hirsch v, 
Dearing, 151 S.W.2d 949. 


564 
Pa.Com.PIl. To dissolve an attach- 
ment execution the petitioner must 
point to some defect in the record 
which renders the proceeding funda- 
mentally irregular and void, and where 
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it appears that the attachment was 
good for any amount it will not be 
dissolved in whole or in part.—Dziw- 
bezynski v. Soja, 30 Del.Co. 258. 

Tex.Civ.App. That affidavit for writ 
of garnishment might contain untrue 
statements would not be ground for 
quashing the writ.—VFirst Nat. Bank in 
George West v. Frost Nat. Bank of 
San Antonio, 142 §.W.2d 555, error dis- 
missed, judgment correct. 

Affidavit for writ of garnishment was 
not required by statute to state the 
exact amount due on the judgment, 
hence a contention that additional 
credit of $42.94 should have been al- 
lowed on judgment was not ground 
for quashing the garnishment writ. 
Rev.St.1925 art. 4076.—First Nat. 
Bank in George West v. Frost Nat. 
Bank of San Antonio, 142 S.W.2d 555. 
error dismissed, judgment correct. 


Wash. In action to recover balance 
due on note containing provision for a 
reasonable sum as attorney’s fee where 
complaint alleged that $100 was rea- 
sonable attorney’s fee, garnishment 
bond which was less than double the 
amount claimed if attorney’s fee was 
included was insufficient under statute 
providing that bond in garnishment 
proceeding shall be double the amount 
of the “debt claimed’? and therefore 
garnishment writ was properly quashed 
and default judgment against garnishee 
defendant was properly vacated. Rem. 
Rev.Stat. §§ 474, 475, 681.—Commercial 
State Bank vy. Curtis, 109 P.2d 558. 

§ 575 

Tex.Civ.App. Where trial court 
properly quashed garnishment proceed- 
ings and found that garnishee had em- 
ployed an attorney to file answer re- 
specting garnishee’s indebtedness ‘to 
defendants, allowing garnishee an at- 
torney’s fee for filing answer and 
charging such fee as part of costs 
against plaintiff was proper. Rev.St. 
1925, art. 4100.—Hanson vy. Guardian 
Trust Co., 150 S.W.2d 465, error dis- 
missed. 

579 


§ 

Miss. Where writ of attachment and 
writ of garnishment are incorporated 
into one process, the quashing of writ 
of garnishment does not of itself dis- 
charge writ of ,attachment.—Craig v. 
Barber Bros. Contracting Co., 199 So. 
270. 

§ 584 

Ky. Where bus licensee borrowed 
money from bank to repossess his cer- 
tificate of convenience and necessity 
which he had transferred to another, 
and persons signed. licensee’s note as 
sureties only if certificate was returned 
to licensee, but if it was not returned 
money was to be returned to bank to 
discharge note, and licensee executed to 
signers a mortgage on certificate, and, 
after money was deposited with clerk 
of court, licensee’s creditor attached 
such money and licensee agreed that 
money might be paid to ereditor if 
licensee lost his suit against his trans- 
feree, and licensee lost such suit, sign- 
ers who paid note to bank and who 
intervened in attachment proceeding 
were entitled to the money in posses- 
sion of clerk. Civ.Code Prac. §§ 29, 
207.—Slusher v. Ward, 144 S.W.2d 
226, 284 Ky. 204. 

§ 585 

Minn. Where garnishee summons was 
served on garnishee before the summons 
in the main action was issued and de- 
livered to officer for service, the gar- 
nishment was unauthorized and plain- 
tiff in a subsequent garnishment, which 
was regularly made, before defect in 
first garnishment had been waived by 
appearances by defendant and garni- 
shee, could intervene in first garnish- 
ment and claim the right of precedence 
in the fund or property in the hands 
of the garnishee. Mason’s Minn.St, 
1927, §§ 9263, 9366—Nash v. S. M. 
Braman Co., 297 N.W. 755. 


Neb. In garnishment proceedings, 
where a third person, claimant of the 
fund, interpleads, trial court can hear 
and determine such person’s right 
thereto.—Richards vy. Gilmore’gs DHstate, 
299 N.W. 365. 


§ 608 


§ 592 

N.J.Sup. Garnishment proceedings 
by judgment creditor, levying execu- 
tion on money deposited with garnishee 
bank to credit of company, in name of 
which judgment debtor traded, by 
third person, were not defective because 
of failure to enter proper orders and 
to give proper notices of hearings to, 
and permit offer of testimony by, such 
third person, who was properly repre- 
sented by counsel throughout and not 
prejudiced. N.J.S.A.  2:32-178.—Beni- 
nati v. Hinchliffe, 15 A.2d 761, 125 N. 
Aiglbaieal/t 

Pa.Com.Pl. A garnishee may, under 
Pa.R.C.P, 2302, interplead rival claim- 
ants to the fund.—Gruninger y. Grun- 
inger, 38 D. & C. 484. 

Where the interest of a judgment de- 
fendant, which has been subjected to 
attachment execution, is only partly 
liquidated, and the garnishee inter- 
pleads rival claimants to the fund, the 
court will not have it pay the liquidated 
portion of the fund into court, but will 
by virtue of the authority conferred 
upon it by Pa.R.C.P. 2307, order it to 
retain all of the fund in its possession 
until further order of the court.—Grun- 
inger vy. Ree Be D. & C. 484. 

6 


N.J.Sup. Garnishment proceedings 
by judgment creditor of garnishee’s 
creditor were not illegal because of fail- 
ure to serve notice thereof on third 
person, claiming money levied on in 
garnishee’s hands under execution, as 
only garnishee and judgment debtor 


need be made parties to such proceed- | 


ings. N.J.S.A. 2:32-178.—Beninati_v. 
Hinchliffe, 15 A.2d 761, 125 N.J.L. 377. 

Garnishment proceedings by judg- 
ment creditor, levying execution on 
money deposited with garnishee bank 
to credit of company, in name of which 
judgment debtor traded, by third per- 
son, were not defective because of fail- 
ure to enter proper orders and to give 
proper notices of hearings to, and per- 
mit offer of testimony by, such third 
person, who was properly represented 
by counsel throughout and not preju- 
diced. N.J.S.A. 2:32-178.—Beninati v. 
Hinchliffe, 15 A.2d ist 125 N.J.L. 377. 

60: 


§ 

Cal.App. Under statute providing for 
determination of title to property 
levied on where claim of third party 
showing right to possession is filed, 
corporate stock standing in name of 
third party claimant on books of gar- 
nishee could not be the subject of trial 
of title or right of possession, since 
purpose of statute is to protect officer 
making levy against claims for dam- 
ages by third parties, and no damage 
could be shown as against officer in 
garnishment of stock, in that lien arose 
upon service of writ without taking 
possession by the officer. Code Civ. 
Proc. §§ 542, 549, 689.—Bank of Amer- 
ica Nat. Trust Savings Ass’n_ v. 
Riggs, 104 P.2d 125, 39 Cal.App.2d 679. 

Under statute providing for deter- 
mination of title to property levied on 
where claim of third party showing 
right to possession ig filed, an indebt- 
edness of money due by garnishee to 
third party claimant could not be the 
subject of trial of title or right of pos- 


session since purpose of statute is to 


protect officer making levy against 
claims for damages by third parties, 
and no damage could be shown as 
against officer in garnishment of mon- 
ey, in that lien arose upon service of 
writ without taking possession by the 
officer. Code Civ.Proc. §§ 542, 549, 
689.—Bank of America Nat. Trust & 
Savings Ass’n v. Riggs, 104 P.2d 125. 
39 Cal.App.2d 679. : 

Neb. ‘he county court had jurisdic- 
tion in garnishment proceedings to de- 
termine ownership between rival claim- 
ants of undisputed amount owing on 
real estate contract.—Richards vy. Gil- 
more’s Hstate, 299 N.W. 365. 


608 

Ala. In statute providing that where 
claimant in garnishment proceeding 
propounds claim in writing and makes 
oath thereto, plaintiff must “take issue 
in law” or in fact, the quoted phrase 
means that if claimant’s pleading is 
in form of good pleading, yet insuffi- 


Se rn i 


§ 608 


cient in averment to state a valid claim, 
its sufficiency must be tested by de- 
murrer pointing out the defects, so 
that if demurrer is sustained, claimant 
may amend or suffer judgment. Code 
1923, § 8080.—Byrum v. Pharo, 200 So. 
622, 240 Ala. 564. 

Striking claims in garnishment pro- 
ceeding from the files, on grounds of 
which some were ‘speaking grounds” 
atating facts not apparent on face of 
the pleading, such as ground that no 
claim had been filed in probate office 
to establish lien on garnishee’s build- 
ing, was error. Code 19238, §§ 8079, 
8080.—Byrum v. Pharo, 200 So. 622, 240 
Ala. 564, 


611 

Kan. Evidence’ supported finding 
that bank account of insurance agent 
consisted of premiums on policies of in- 
surance, collected by agent, and held in 
trust for insurer, so as to entitle in- 
surer to account as against one who 
garnisheed account for personal debt 


of agent. Gen.St.1935, 40-247.—Meixner 
poe Jeusser, 112°°P:2d .103; 153 Kan. 


Tex.Civ.App. Evidence showing a 
mere promise upon part of defendant to 
pay his debt to intervener out of fund 
to be received by defendant from sale 
of caliche failed to show an “equitable 
assignment” entitling intervener_ to 
fund, as against plaintiff who obtained 
issuance of a writ of garnishment un- 
der a judgment against defendant, up- 
on buyers of caliche.—Cooper v. Cocke, 
145 S.W.2d 275. ae 


Ark. Refusal of the jury to sign a 
form of verdict which recited, “We, 
the jury, find for the intervener, against 
the garnishee” in a named sum, consti- 
tuted an expression on jury’s part that 
the intervener was not entitled to re- 
eover fund held by garnishee and which 
intervener claimed belonged to him.— 
Davis v. Faulkner Radio Service Co., 
145 S.W.2d 718. 


1 
Mo.App. When garnishment was 
tried, right of principal debtor in pro- 
, ceeds of draft involved was directly 
‘in issue and determination of that is- 
sue was conclusive as to the principal 
debtor. Mo.St.Ann. § 1415, p. 1625.— 
Leesburg State Bank & Trust Co. v. 


Merchants Bank of Kansas City, 142 
S.w.2d 94. : 
§ 632 
U.S.Idaho. A garnishee, which has 


obeyed judgment rendered by a state 
court in the exercise of its constitution- 
al power over persons and property 
within its territory, should be afford- 
ed protection.—Huron Holding Corpora- 
tion v. Lincoln Mine Operating Co., 61 
$.Ct. 5138, reversing Lincoln Mine Op- 
erating Co. v. Huron Holding Corpora- 
tion, 111 F.2d (438, reversing 27 F.Supp. 
720, certiorari granted Huron Holding 
Corporation v. Lincoln Mine Operating 
07,161 °S, Ct... 28. 

Ala, Payment or other satisfaction 
by the garnishee of a final judgment 
directed against him by a court having 

- jurisdiction discharges the garnishee 
from further liability to plaintiff, and 
also such payment, to the amount 
thereof, extinguishes the indebtedness 
of the garnishee to defendant and con- 
stitutes protection to the garnishee 
against suit by the defendant or his 

rivies on the same cause of action.— 
urphy v. Merchants Nat. Bank of 
Mobile, 200 So. 894, 240 Ala, 688. 

A garnishee in an action against him 
by defendant or his assignee, to take 
advantage of payment of the judgment 
in the garnishment proceedings, must 

’ show that the court in those proceed- 
ings had jurisdiction, that judgment 
was rendered against defendant, that 
the debt for which the garnishee was 
charged and which he paid is identical 
with the debt in controversy, and that 
he was compelled to pay under due 
process of LA ator ied v. Merchants 


Nat. Bank of Mobile, 2 So. 894, 240 
Ala. 688 
Mass. It was duty of.corporate mort- 


gagee, summoned as mortgagor’s trus- 
tee in action wherein mortgaged auto- 
mobile was attached as unencumbered, 
to ‘assert its rights under mortgage 
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therein, and its failure to do so pre- 
cludes it from asserting such rights in 
its subsequent repleyin action for pos- 
session of automobile. G.L.(Ter.Hd.) c¢. 
223, § 444, as added by St.1937, ec. 295, 

2.—Springfield Acceptance Co. Vv. 
Laroumis, 29 N.H.2d 725. 

Mass. In corporate mortgagee’s re- 
plevin action for possession of mort- 
gaged automobile, purchased by one 
defendant at sale on execution under 
default judgment against mortgagee 
and mortgagor in attachment suit, re- 
quest that mortgagee’s default as mort- 
gagor’s trustee and entry of such judg- 
ment did not deprive mortgagee of its 
rights under mortgage was properly 
denied. G.L.(Ter.Ed.) ce 223, 44A, 
as added by St.1937, ¢«. 295, § 2.— 
Springfield Acceptance Co. y. Laroumis, 
29 N.E.2d 725. 

Mo.App. Where claimant brought 
action against principal debtor, 
brought into court under constructive 
service, and trust company, and served 
garnishment on bank which held pro- 
ceeds of draft, but trust company was 
dismissed from the action before the 


right of principal debtor and of trust . 


company in the proceeds of draft was 
put in issue, and trust company, with 
knowledge that in event of recovery of 
damages against principal debtor judg- 
ment would be asserted as a charge 
against proceeds of draft in custody of 
garnishee, failed to assert in court any 
right or interest in the proceeds of 
draft, the trust company was preclud- 
ed by “estoppel” from asserting right 
to portion of proceeds of draft which 
garnishee had paid into court in ac- 
cordance with court order. Mo.St.Ann, 
§§ 1310, 1311, p. 1517.—Leesburg State 
Bank & Trust Co. v. Merchants Bank 
of. Kansas City, ‘ane 94, 


Tex.Civy.App. Damages for alleged 
wrongful issue of writ of garnishment 
were to be determined by loss sus- 
tained.—Reynolds y. Sandel, 142 S.W. 
2d 527. 

Loss of profits was not recoverable 
as damages for alleged wrongful issue 
of writ of garnishment, since loss: of 
profits was not damages which could 
reasonably be anticipated as natural 
result of suing out of writ.—Reynolds 
vy. Sandel, 142 S.W.2d 627. 
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$7 
Ark. The element of cost, although 
not necessarily of itself sufficient, was 
an important one for Department of 
Publie Utilities to consider in deter- 
mining whether public convenience and 
necessity would be served by granting 
gas company a certificate to construct 
and operate a natural gas pipe line to 
serve customers which were being 
served by another company. Pope’s 
Dig. §§ 2065 et seq., 2097(a, d), 2104. 
—Department of Public Utilities vy. 
Arkansas Louisiana Gas Co., 142 S.W. 

2d 213, 200 Ark, 983.. 


§ 8 

Ark. The order of Department of 
Publie Utilities granting gas company 
a certificate of convenience and neces- 
sity to construct and operate a natural 
gas pipe line to serve customers which 
were being served by another company 
was supported by substantial evidence, 
though service of other company had 
been adequate and satisfactory, where 
company applying for certificate offered 
to serve customers at rate substantially 
lower than rates which were being 
charged. Pope’s Dig. §§ 2065 et seq., 
2097(a, d), 2104.—Department of Pub- 
lic Utilities v. Arkansas Louisiana Gas 
Co., 142 S.W.2d 218, 200 Ark. 983, 


The transportation and distribution 
of natural gas is a business that should 
not be immune from competition, un- 
der certain conditions, rather than a 
regulated monopoly.Department of 
Publie Utilities v. Arkansas Louisiana 
Gas Co., 142 S.W.2d 213, 200 Ark. 983. 

Ohio App. A natural gas company 
could not, after expiration of franchise 
grant from city, have voluntarily re- 
moved its pipe lines or service from 
the city, nor could the city have arbi- 
trarily ordered such removal. Gen. 


Code, § 504-2 et seq.—City of Zanesville 
v. Ohio Fuel Gas Co., 28 N.H.2d 949, 64 
Ohio App. 440. : 


§ 9 , 
’ N.Y.App.Div. Subject to the prohibi- 
tion that its charges shall not be un- 
just or unreasonable and that it shall 
not unjustly discriminate so as to give 
undue preference or disadvantage to 
customers similarly circumstanced, the 
law leaves a utility furnishing gas and 
electricity, as it was at common law, 
free to extend its facilities and to af- 
ford inducements to encourage its busi- 
ness and to foster its interests on the 
same principles which are followed in 
other pursuits and _ trades. Public 
Service Law, § 65, subds. 2, 3; § 66, 
subd. 12.—In re City Ice & Fuel Co., 
23 N.Y.S.2d 376, 260 Anp.Div. 537, dis- 
missing appeal 18 N.Y.S.2d 588, 173 
Mise. 534. : 

Tenn. Contractual obligation of gas 
company, under franchise ordinance, to 
pay city 5 per cent. of company’s gross 
receipts from sale of gas was not a 
“tax”? within general revenue law im- 
posing tax on gross receipts of gas and 
other utilities, and was not abrogated 
by provision of general revenue law 
prohibiting municipalities from impos- 
ing any tax upon the privileges covered 
by the*law. Pub.Acts 1937, ¢. 108, art. 
2, § 2, Item G, as amended by Pub. 
Acts 1937, ce. 192, § 19, and Pub.Acts 
LOS OR Meu oa, 31.—Nashville Gas & 
Heating Co. v. City of Nashville, 152 S. 
W.2d 229, 177 Tenn. 590. 

Even if contractual obligation of gas 
company, under franchise ordinance, to 
pay municipality 5 per cent. of gross 
receipts from sale of gas was only gross 
receipts charge in effect in municipal- 
ity in state at time of passage of stat- 
ute imposing tax on gross receipts of 
gas and other utilities and relieving 
utilities from paying any gross re- 
ceipts, privilege, franchise or license tax 
to any municipality, such fact did not 
establish that the contractual obligation 
was in the contemplation of the Legis- 
lature. Pub.Acts 1937, ¢. 108, art. 2, § 
2, Item G, as amended by Pub.Acts 
1937, c. 192, § 19, and Pub-Acts 1939, 
e. 21, § 31.—Nashville Gas & Heating 


Co. v. City of Nashville, 152 S.Ww.2d 
229, 177 Tenn. 590. 
811 
See Consumers’ Gas Co. v. Toronto 


[1940] 4 Dom.L.R. 670. 


§ 19 

©.C.A.7. The Natural Gas Act should 
be liberally construed, so as to embrace 
within its scope the implied powers 
necessary to an exercise of the ex- 
pressly granted powers. Natural Gas 
Act § i et seq., 15 U.S.C.A. § 717 et seq. 
—Natural Gas Pipeline Co. of America 
v. Federal Power Commission, 120 F.2d 


C.C.A.8. The Natural Gas Act is a 
constitutional regulation of an indus- 
try subject to control for the public 
good and hence contracts of a corpora- 
tion engaged in transportation and sale 
of natural gas are subject to regula- 
tion thereunder in the publie interest 
though the contracts were made prior 
to enactment of the statute. Natural 
Gas Act §§ 1 et seq., 1(a), 15 U.S.C.A. 
§§ 717 et seq., 717(a); U.S.C.A.Const. 
Amend. 5.—Mississippi River Fuel Cor- 
poration v. Federal Power Commission, 
121 F.2d 159. 

The chief purpose of Congress in en- 
acting the Natural Gags Act was to se- 
cure regulation of the transporter and 
large scale seller in interstate com- 
merce. Natural Gas Act § 1 et seq., 15 
U.S.C.A. § 717 et seq.—Mississippi River 
Fuel Corporation v. Federal Power 
Commission, 121 F.2d 159. 

The Natural Gas Act’ is intended to 
protect the ultimate consumer rather 
than the intermediate utility, Natural 
Gas Act‘ § 1 et seq., 15 U.S.C.A. § 717 
et seq.—Mississippi River Fuel Corpo- 
ration v. Wederal Power Commission, 
121 F.2d 159. 

Tex.Civ.App. Where legislature in 
1907 enacted statutes requiring certain 
reports to be filed with city authorities 
by gas and light companies furnishing 
gas or light to inhabitants of city and 
imposing penalties for willful refusal 


° 


to make reports, and legislature there- 
after authorized organization of pub- 
lic utility corporations of such nature 
that required reports, if made by cor- 
porations, would not serve purpose in- 
tended under 1907 statutes, such stat- 
utes were to be construed as applying 
only to companies of same nature as 
those in existence at date of passage of 
statutes and not to corporations organ- 
ized under subsequent legislation. Ver- 
non’s Ann.Civ.St. arts. 1119-1122, 1435. 
—City of Baird v. West Texas Utilities 
Co., 145 S.W.2d 965, error dismissed, 
judgment correct. 

The statute providing that any gas or 
light company which willfully refuses 
to make reports to city authorities as 
required by statute shall forfeit and 
pay to the city the sum of $100 per day 
for each day during which company 
continues in default is a “penal stat- 
ute.” Vernon’s Ann.Civ.St. arty 1122.— 
City of Baird v. West Texas Utilities 
Co., 145 S.W.2d 965, error dismissed, 
judgment correct. 

“Willfully,’”’ as used in statute pro- 
viding that any gas or light company 
which willfully refuses to make reports 
to city authorities as required by stat- 
ute shall forfeit and pay to the city 
$100 per day for each day during which 
company continues in default, means 
‘with evil intent, or without reasonable 
ground to believe the act lawful. Ver- 
non’s Ann.Civ.St. art. 1122.—City of 
Baird v. West. Texas Utilities Co., 145 
S.W.2d 965, error dismissed, judgment 
correct. 

20 


\ § 

Cal.App. Under municipal and coun- 
ty ordinance requiring persons having 
an interest in pipes under city streets 
to file maps drawn to a scale desig- 
nated by city engineer showing loca- 
tion of pipes, if known, failure of gas 
company to file map showing location 
of gas pipe did not constitute violation 
of ordinance, where date of installation 
of pipe was not shown or that it was 
originally installed by gas company or 
by its predecessor, or that location of 
pipe was known and where city en- 
gineer failed to designate a scale for 
such maps.—Jentick v. Pacific Gas & 
Hlectric Co., 105 P.2d 1005. 


A municipal and county ordinance re- 
quiring persons having an interest in 
pipes under surface of public streets to 
file in office of city engineer a map 
drawn to a scale designated by city en- 
gineer showing location, size, descrip- 
tion, and date of installation, if known, 
of such pipes, would not authorize gas 
company owning pipes under streets 
to draw maps to any scale, since ordi- 
nance was clear and there was no room 
for construction.—Jentick v. Pacific 
Gas & Electric Co., 105 P.2d 1005. 

Under city and county ordinance re- 
quiring persons or corporations having 
an interest in pipes under surface of 
any public street to file in office of city 
engineer maps drawn to a scale to be 
designated by city engineer, showing 
location of such pipes, on city en- 
gineer’s failure to designate the scale 
of the maps to be filed with him, the 
contingency on which gas company 
owning pipes under city streets was re- 
quired to file such maps never hap- 


pened, and gas company never incurred ' 


any obligation under the ordinance.— 
Jentick v. Pacific Gas & Electric Co., 
105 P.2d 1005. 

§ 21 

C.C.A.6. An order of a federal regu- 
latory body, such as an order of the 
Federal Power Commission, promulgat- 
ed under Natural Gas Act, which may 
have effect of forbidding or compelling 
eonduct on part of complainant but 
only on contingency of future adminis- 
trative action, is not reviewable. Natu- 
ral Gas Act §§ 1-24, 15 U.S.C.A. §§ 717- 
71i7w.—Hast Ohio Gas Co. v. Federal 
Power Commission, 115 F.2d 385. 

A complainant may seek review of 
order of a federal regulatory body, 
such as an order of the Federal Power 
Commission promulgated under the 
Natural Gas Act, declining to relieve 
the complainant from a statutory com- 
mand forbidding or compelling conduct 
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on complainant’s part, if his grievance 
qualifies as a “ease” or “controversy”, 
and responds to conventional requisites 
of equity jurisdiction, and statute con- 
fers jurisdiction on revewing court. 
Natural Gas Act §§ 1-24, 15 U.S.C.A. §§ 
717-717w.—East Ohio Gas Co. v. Fed- 
eral Power Commission, 115 F.2d 385. 

The alleged fact that a general order 
of Federal Power Commission became 
binding upon company which was en- 
gaged in distributing natural gas to 
consumers, by virtue of determination 
of Commission that the company was a 
“natural gas company’’ within the 
meaning of the Natural Gas Act, did 
not authorize Circuit Court of Appeals 
to review preliminary procedural order 
of Commission which declared the stat- 
us of company where the general order 
had already been complied with by the 
company and was no longer the sub- 
ject of controversy. Natural Gas Act §$§ 
1-24, and §§ 5(b), 19(a, b), 15 U.S.C.A. 
§§ 717-717w, and §§ 717d(b), 717r(a, 
b).—East Ohio Gas Co. y. Federal Pow- 
er Commission, 115 F.2d 885. 

D.C.La. A Delaware natural gas 
company, which had no charter power 
to act as a common carrier or public 
utility and was authorized to do busi- 
ness in Louisiana only as a private 
corporation, and which sold 99.83 per 
cent. of its gas in interstate commerce, 
was not a “public utility’ or “common 
earrier pipe line’ subject to jurisdic- 
tion of Louisiana Publie Service Com- 
mission or state laws relating to in- 
vestigation and regulation of public 
service and public utility corporations, 
hence company was entitled to declara- 
tory judgment to that effect and to 
permanent injunction against further 
prosecution of rate investigation pro- 
ceedings by the commission. Jud.Code, 
§ 274d, 28 U.S.C.A. § 400; Act La. 
No. 39 of 1906, § 7.—Interstate Natural 
Gas Co. v. Louisiana Public Service 
Commission, 34 F.Supp. 980. 

See Royalite Oil Co. v. Major Oil In- 
vestments Ltd. [1941] 2 Dom.L.R. 451. 
§ 23 

Kan. A contract between city and 
natural gas company providing that 
city should purchase 50,000,000 cubic 
feet of natural gas per year, and pro- 
viding that the city had already con- 
tracted with another natural gas com- 
pany for the purchase of a minimum 
of 110,000,000 cubic feet per year, and 
providing that should the requirement 
of the city not equal the 50,000,000 cu- 
bie feet per year, over and above the 
minimum requirements of the contract 
with the other natural gas company, 
then the amount to be purchased un- 
der the contract should be reduced ac- 
cordingly, and that the adjustments 
of the amounts of gas taken under the 
two contracts should be equalized as 
nearly as could be each month, was 
not void on ground that it lacked pos- 
sibility of performance.—LaHarpe Fuel 
Co. v. City of Iola, 105 P.2d 900, 152 
Kan, 445 

To entitle natural gas company to re- 
cover from city for breach of contract 
whereby the city agreed to buy a cer- 
tain amount of natural gas per year, 
it was not necessary for the company 
to establish a market value for the 
gas.—LaHarpe Fuel Co. v. City of Iola, 
105 P.2d 900, 152 Kan. 445. 

City had authority under statute to 
enter into contract with natural gas 
company for the purchase of natural 
gas for the use of the city. Gen.St. 
1935, 12-842.—LaHarpe Fuel Co. v. City 
of Iola, 105 P.2d oa 152 Kan. 445. 

2 


§ 

C.C.A.La. Under Louisiana statute 
defining ‘‘gas’’ as natural gas as it is 
taken from the earth including any 
gasoline content it may have but not 
including casinghead. gas, the sale 
of gas carries to the purchaser all 
and not only a part of its gasoline 
content. Act La. No. 252 of 1924, § 13. 
—Union Producing Co. v. Pardue, 117 
F.2d 225, affirming Pardue y. United 


Gas Publie Service Co., 28 F.Supp. 
847. 
0.C.A.Ok1 A utility company, such 


as a gas company, has the duty to ex- 


§ 24 


ercise its franchise to serve individuals 
who desire to be served without dis- 
crimination between them, and hence 
the utility may refuse or discontinue 
service to one who does not conform 
to its reasonable rules and has the right 
to protect itself against fraud, injury, 
or undue risk and liability, and to make 
rules for that purpose and to require 
compliance therewith by those dealing 
with it—Oklahoma Natural Gas Co. yY. 
Young, 116 F.2d 720, 132 A.L.R. 908. 

D.C.Fla. Where director of public 
utilities of city of St. Petersburg, Flor- 
ida, demanded from subdivision owner 
advancement of cost of installing water 
and gas mains requested by owner and 
advancement was made, and it did not 
appear that any moneys of city were 
used in construction of such mains, 
director in installation of mains acted 
as “agent”? of owner and the city pos- 
sessed the money as a “trustee” of own- 
er and title to the mains vested in own- 
er.—Brownell v. City of St. Petersburg, 
38 F.Supp. 1003. 


N.Y. Contract which obligated de- 
fendant to buy gas that might be pro- 
duced from wells drilled or from any 
wells which might be drilled on certain 
tracts of land in two townships and on 
any other oil and gas leases that sellers 
might acquire in the townships, and 
which obligated buyer to take in any 
one month 10 per cent. of the gas mar- 
keted by the buyer from “said field’ 
during the preceding month, was con- 
struable as obligating buyer to take 
not only 10 per cent. of gas marketed 
by buyer from a field in which sellers 
had wells at time of execution of con- 
tract, but also 10 per cent. of gas mar- 
keted by buyer from a subsequently 


discovered field in which sellers had no 


wells.—Haughey v. Belmont Quadrangle 
Drilling Corporation, 29 N.D.2da 649, 
284 N.Y. 136, 130 A.L.R. 1331, reversing 
10 N.Y.S.2d 245, 256 App.Div. 1008, re- 
argument denied 12 N.Y.S.2d 769, 257 
App.Div. 884 


Buyer which breached contract for 
purchase of natural gas was liable 
to sellers for any loss caused by re- 
fusal to accept and pay for the gas 
which sellers were able to supply with- 
in the stipulated limits of the buyer’s 
obligation. Personal Property Law, § 
132.—Haughey v. Belmont Quadrangle 
Drilling Corporation, 29 N.B.2d 649, 
284 N.Y. 136, 130 A.L.R. 1331, revers- 
ing 10 N.Y.S.2d 245, 256 App.Div. 1008, 
reargument denied 12 N.Y.8.2d 769, 257 
App.Div. 884. 


Where buyer of natural gas did not 
agree to pay price of gas irrespective 
of delivery or transfer of title, and gas 
which buyer was obligated to take was 
never identified or set apart from the 
mass or pool tapped by sellers’ wells, 
no property in the gas passed to buyer 
which breached the purchase contract 
and sellers could not maintain action 
for purchase price, but could only 
maintain action for damages for nonac- 
ceptance in which measure of damages 
would be estimated loss directly and 
naturally resulting in ordinary course 
of events from buyer’s breach of con- 
tract. Personal Property Law, §§ 132, 
144, 145—Haughey v. Belmont Quad- 
rangle Drilling Corporation, 29 N.H.2d 
649, 284 N.Y. 136, 130 A.L.R. 1331, re- 
versing 10 N.Y.S.2d 245, 256 App.Div. 
1008, reargument denied 12 N.Y.S.2d 
769, 257 App.Div. 884. 


Where breach of contract for sale 
of natural gas left intact sellers’ pow- 
er to take from the wells the gas which 
buyer should have taken and to resell 
the gas, and there was no evidence 
establishing that there was no market 
for the gas, the essential element of 
sellers’ damage was difference between 
the “contract price’, which was the 
amount of the obligation which the 
buyer failed to fulfill, and the ‘‘market 
price’, which was the value of the 
goods which the sellers had left on 
their hands. Personal Property Law, § 
145.—Haughey v. Belmont Quadrangle 
Drilling Corporation, 29 N.E.2da 649, 
284 N.Y. 136, 130 A.L.R. 1331, revers- 
ing 10 N.Y.S.2d 245, 256 App.Diy. 1008. 
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y “reargument denied 12 N.¥.S.2d 769, 257 


App.Div. 884. 
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Pea inaction fo 


r breach of contract for 


from the buyer’s refusal to take and 
pay for stipulated amount of gas was 
not even prima facie the purchase price, 
but was the difference between the 
ae price and the value to the sellers of the 
gas which the buyer failed to _ take. 
Personal Property Law, § 145, subd. 3. 
 —Haughey y. Belmont Quadrangle 
Drilling Corporation, 29 N.H.2d 649, 
re ie N.Y. 136, 130 A.L.R. 1331, reversing 
~ 10 N.Y.S.2d 245, 256 App.Div. 1008, re- 
argument denied 12 N.Y.S.2d 769, 257 
 <App.Div. 884. 
he fact that sellers had agreed to 
BY sell natural gas produced from wells 
located on certain tracts only to the 
buyer would not preclude sale to an- 
other after the buyer failed to take 
e stipulated amount. Personal Prop- 
ty Law, § 145, subd. 3—Haughey v. 
elmont Quadrangle Drilling Corpora- 
on, 29 N.H.2d 649, 284 N.Y, 136, 130 
.L.R. 1331, reversing 10 N.Y.S.2d 245, 
App.Div. 1008, reargument denied 
N.Y.S.2d 769, 257 App.Div. 884. 
.Y.Sup. Where evidence established 
t customer was responsible for met- 
r tampering, resulting in substantial 
amount of unmetered gas being used by 
stomer, gas company’s statutory ob- 
ligation to supply service to customer 
ceased. Transportation Corporations 
Law, § 12.—-Rocha v. Consolidated Edi- 
son Co. of New York, 22 N.Y.S.2d 157. 
Ohio A Cincinnati ordinance requir- 
ing gas company to furnish undiluted 
natural gas to consumers in Cincinnati, 
required an “abandonment” and “‘with- 
drawal’ of company’s present service 
of mixed gas, and hence was invalid un- 
er statutes requiring approval of pub- 
e utilities commission to abandonment 
withdrawal of service of public utili- 
. Gen.Code, §§ 504-2, 504-3.—City 
f Cincinnati v. Public Utilities Com- 
sion, 30 N.E.2d 797, 137 Ohio St. 


(437. 
Ne § 26 
-C.C.A.Okl. A gas company may, in 
the discharge of its duties to the con- 
umer, govern its action by reasonable 
es and regulations, that power be- 
g an inherent power implied from 
1e nature of its business, limited only 
yy the charter, or by express statute 
or ordinance.—Oklahoma Natural Gas 
23 y. Young, 116 F.2d 720, 132 A.L.R. 


Publie utility companies such as gas 
companies’ have a right to adopt and 
force reasonable rules and regula- 
tions for their security and conven- 
 ience, and to enforce compliance there- 
with by refusing or discontinuing the 
service, but such rules must be rea- 
sonable, just, lawful, and not discrim- 
- inatory.-—Oklahoma Natural Gas Co. v. 
Young, 116 F.2d 720, 132 A.L.R. 908. 


A utility company, such as a gas 
ympany, has the duty to exercise its 
franchise to serve individuals who de- 
sire to be served without discrimina- 
tion between them, and hence the util- 
ity may refuse or discontinue service 
to one who does not conform to its 
reasonable rules and has the right to 
- protect itself against fraud, injury, or 
undue risk and liability, and to make 
les for that purpose and to require 
compliance therewith by those dealing 
with it—Oklahoma Natural Gas Co. y. 
Young, 116 F.2d 720, 132 A.L.R. 908. 
—  €.C.A.0kl. Public utility companies 
such as gas Companies have a right to 
adopt and enforce reasonable rules and 
regulations for their security and con- 
venience, and to enforce compliance 
therewith by refusing or discontinuing 
the service, but such rules must be 
reasonable, just, lawful, and not dis- 
 eriminatory.—Oklahoma Natural Gas 
, 0 v. Young, 116 F.2d 720, 132 A.L.R. 
_ A corporation furnishing gas may by 
by-laws make reasonable rules and 
regulations to insure the payment of 
bills, such as rule providing for the 
stopping of the gas supply unless all 
_ arrearages are paid, whether owing by 
an the tenant in possession or by his 
predecessors.—Oklahoma Natural Gas 
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purchase of natural gas, loss resulting 


read et F 

Generally, a public service co 
furnishing gas ma require (‘th 
charges be paid for a reasonable time 
in advance or be secured by a reason- 
able deposit by the consumer, and may 
enforce such a requirement by the re- 
fusal of service to persons who do not 
comply.—Oklahoma Natural Gas Co. v. 
Young, 116 F.2d 720, 132 A.L.R. 908. 

Generally, both under statute and 
apart from statute, a gas company 
may refuse a consumer a further sup- 
ply of gas for failure to pay arrear- 
ages for gas consumed, although the 
consumer is solvent or the deposit pro- 
vided for has not been used up by 
charges for gas.—Oklahoma Natural 
Gas Co. vy. Young, 116 F.2d 720, 132 A. 
L.R. 908. 

To maintain an action in tort for gas 
company’s refusal to continue to sup- 
ply gas to consumer, the consumer 
must allege facts which make the re- 
fusal a breach of duty.—Oklahoma 
Natural Gas Co. v. Young, 116 F.2d 
720, 132 A.L.R. 908. 

Where consumer, who used gas to 
heat her home, failed to pay delinquent 
gas bill which was considerably larg- 
er than deposit, gas company which 
shut off the gas was not liable to the 
consumer because of the fact that the 
consumer contracted pneumonia.—Okla- 
homa Natural Gas Co. v. Young, 116 
F.2d 720, 132 A.L.R. 908. 

Gas company owed no duty to con- 
sumer under the “humanitarian rule” 
to refrain from turning off gas sup- 
ply which was used to heat house in 
cold weather, on consumer’s failure to 
pay delinquent gas bill, though con- 
Sumer was sick in bed as result of 
an automobile accident, and hence gas 
company was not liable because the 
consumer contracted pneumonia.—Okla- 
homa Natural Gas Co. v. Young, 116 
B20. °720,' 132 AER, 9038: 

A utility company, such as a gas 
company, has the duty to exercise its 
franchise to serve individuals who de- 
sire to be served without discrimina- 
tion between them, ,and hence the util- 
ity may refuse or discontinue service 
to one who does not conform to its 
reasonable rules and has the right to 
protect itself against fraud, injury, or 
undue risk and liability, and to make 
rules for that purpose and to require 
compliance therewith by those dealing 
with it.—-Oklahoma Natural Gas Co. Vv. 
Young, 116 F.2d 720, 132 A.L.R. 908. 

The only basis on which liability 
could be imposed on gas company for 
turning off gas of consumer for de- 
linquency in payments was the omis- 
sion or negligent discharge of some le- 
gal duty which would bring the case 
within the sphere of judicial cogni- 
zance.—Oklahoma Natural Gas Co. v. 
Young, 116 F.2d 720, 132 A.L.R. 908. 

Okl. A gas company, negligently dis- 
connecting customer’s gas service, is 
liable to such customer for any dam- 
age proximately resulting therefrom.— 
Oklahoma Natural Gas Co. v. Graham, 
117. P.2d 173: 

In action against gas company for 
damages to plaintiff’s health because of 
cold contracted as alleged result of 
wrongful disconnection of her gas sery- 
ice, evidence held sufficient to support 
trial court’s finding for plaintiff.—Okla- 
homa Natural Gas Co. vy. Graham, 111 
Bead 13. 


§ 28 
Pa.Com.Pl. Where a gas company re- 
quires customers to make a_ deposit, 
which the company is to hold for its 
protection and to return to the cus- 
tomer upon the expiration of his con- 
tract with the company and the pay- 
ment of all amounts due, no trust re- 
lationship as to the deposit arises be- 
tween the company and the customer, 
but the relationship is that of debtor 
and creditor—In re Harrisburg Gas 
Co., 38 D. & C. 611. 
§ 29 
_ Til. Generally, public utility furnish- 
ing water, gas or electricity to public 
may adopt and enforce as a reasonable 
regulation that such service to custom- 
er may be shut off from one who has 


there is bona fide « 
ther as to customer’s liability fo 
ter, gas or electricity, or as to correct 
ness of bill rendered by public utility, 


right to discontinue service cannot be — 


exercised by utility so as to coerce cus- 


tomer into paying the bill.—Barry v.. 


Commonwealth Edison Co., 29 N.H.2d 
1014, 374 Ill. 473, reversing 24 N.E.2d 
220, 302 Ill.App. 558. 


N.Y.Sup. The statutory presumption 
that person to whom gas was_ being 
furnished is responsible for existence 
of an appliance in a gas meter which 
interfere with registration of gas 
consumed is applicable to civil actions 
or proceedings. Penal Law, § 1431-a.— 
Rocha v. Consolidated Edison Co. of 
New York, 22 N.Y.S.2d 157. 


§ 34 

’ ©.C.A.Okl. Generally, a public serv- 
ice company furnishing gas may re- 
quire that charges be paid for a rea- 
sonable time in advance or be secured 
by a reasonable deposit by the con- 
sumer, and may enforce such a re- 
quirement by the refusal of service to 
persons who do not comply.—Oklaho- 
ma Natural Gas Co. v. Young, 116 F. 
2d 20. lS aAnUaR.. 90S: 

C.C.A.Tex. Where franchise granted 
by Texarkana, Tex., to a gas company 
obligated company to maintain the 
same scale of gas rates in Texarkana, 
Tex., aS in Texarkana, Ark., and the 
company was compelled in Arkansas 
litigations to establish lower rates in 
Texarkana, Ark., but did not lower 
Texarkana, Tex., rates or refund over- 
charges to Texarkana, Tex., consum- 
ers, and there was no applicable Texas 
statute awarding interest on _ over- 
charges, and interest on overcharges 
was not promised by company in fran- 
chise contract, from date when refunds 
of overcharges became due, company 
was bound to pay consumers interest 
on refunds at legal rate as matter of 
law as damages for detaining the mon- 
ey, unless waived.—City of Texarkana, 
v. Arkansas Louisiana Gas Co., 118 
F.2d 289, 

Where franchise granted by Texar- 
kana, Tex., to a gas company obligated 
company to maintain same seale of gas 
rates in Texarkana, Tex., as in Tex- 
arkana, Ark., and company was com- 
pelled in Arkansas litigations to es- 
tablish lower rates in Texarkana, Ark., 
but did not lower Texarkana, 
rates or refund overcharges to Tex- 
arkana, Tex., consumers, and under 
franchise contract an involuntary low- 
er rate was not to be put into effect 
in Texas until it was finally established 
in Arkansas, company was not bound 
to refund overcharges to Texarkana, 
Tex., consumers until dates on which 
Arkansas litigations ended.—City of 
Texarkana vy. Arkansas Louisiana Gas 
Co., 118 F.2d 289. 

Where franchise granted by Tex- 
arkana, Tex., to a gas company obli- 
gated company to maintain same scale 
of gas rates in Texarkana, Tex., as in 
Texarkana, Ark., and company was 
compelled in Arkansas litigations to 
establish lower rates in ‘Texarkana, 
Ark., but did not lower Texarkana, 
Tex., rates or refund overcharges to 
Texarkana, Tex., consumers, during 
any time that company was prevented 
by Texarkana, Tex., from making pay- 
ments refunding overcharges to con- 
sumers in such city, the city could not, 
in action against company to enforce 
franchise contract for consumers’ bene- 
fit, demand interest as damages for 
nonpayment.—City of Texarkana y, Ar- 
tae Louisiana Gas Co., 118 F.2d 

La. In action for price of gas, plea 
that gas company agreed to assign 
mineral leases if defendant would drill 
a test well on certain lands and pay 
past-due gas bill, and that until gas 
company tendered assignment of leases, 
action to recover price of gas was pre- 
mature did not set forth a valid de- 
fense, since only appropriate method by 
which defendant could have availed it- 


Mex ie 
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self of the agreement would have been 
by way of reconventional demand for 
specific performance or enforcement of 
alleged agreement or a demand for 
damages for breach of alleged agree- 
ment or a dissolution thereof. Civ.Code, 


. art. 2046; Code Prac. art. 158.—Arkan- 


sas Louisiana Gas Co. v. R. O. Roy & 
C€o., 198 So. 768, 196 La. 121. 

In action for price of gas, plea that 
gas company agreed to assign mineral 
leases to defendant if defendant would 
drill a test well on certain land and 
pay a past-due gas bill, and that until 
gas company tendered assignment of 
leases, action to recover price of gas 
was premature, could not be sustained 
unless obligation to pay gas bill was 
novated or extinguished and a condi- 
tional obligation substituted for it, and 
there being no allegations indicating 
that parties to agreement intended to 
extinguish or impair unconditional ob- 
ligation of the defendant to pay past- 
due gas bill, “novation’’ was not shown. 
Civ.Code, arts. 2130, 2185, 2187, 2190.— 
Arkansas Louisiana Gas Co. v. R. O. 
Roy & Co., 198 So. 768, 196 La. 121. 

N.Y.Sup. The statute prohibiting 
service charges by gas corporation was 
enacted to prevent a gas corporation 
from charging anything but a fair and 
reasonable price for the gas supplied. 
Public Service Law, § 65, subd. 6.— 
Trinchere v. United Blectrie Light & 
eee Co., 24 N.Y¥.S.2d 681, 175 Misc. 

Ohio. In the case of a natural gas 
company\engaged in developing produc- 
tive leaseholds to supply gas to be sold 
in service, wasting assets, to be amor- 
tized, must comprehend not only the 
loss resulting from the exhaustion of 
gas reserves under productive lease- 
holds, but the cost of acquiring and 
earrying for a time leaseholds taken in 
good faith to replenish and stabilize its 
gas supply, though leaseholds on test 
are later found to be unproductive, and 
must therefore be canceled and aban- 
doned.—Wast Ohio Gas Co, v. Public 
Utilities Commission, 28 N.H.2d 599, 
137 Ohio St. 225. 

An annual rate of return of 6% per 
cent. on the valuation of producing 
and selling natural gas companies, for 
a two-year period from 1937 to 1939, 
was sufficient to assure financial confi- 
dence in the utilities, was above the line 
of confiscation and was not unfair or 
unreasonable.—East Ohio Gas Co. v. 
Public Utilities Commission, 28 N.H.2d 
599, 187 Ohio St. 225. 

Tex.Civ.App. The test in determin- 
ing whether the service of a power 
company is rendered ‘under similar 
and like circumstances” within stat- 
ute making it unlawful for any power 
company to discriminate against any 
consumer in the charge for gas, elec- 
tric current, or power or in_ service 
rendered under similar and like cir- 
cumstances is to ascertain whether the 
material billing factors on which the 
rate is based are substantially the 
same, and in determining that ques- 
tion it is not essential that the con- 
sumers be competitors or that they be 
engaged in the same character of busi- 
ness. Rev.St.1925, art. 1438 —Texas 
Power & Light Co. v. Doering Hotel 
Co., 147 S.W.2d 897. 


§ 36 

C.C.A.7. Under the Natural Gas Act, 
action of Federal Power Commission in 
ordering uatural gas companies to re- 
duce income by a certain amount, rath- 
er than determining precise rates to be 
charged, was not prejudicial to _com- 
panies. Natural Gas Act § 5, 15 U.S.C, 
A. § 717d.—Natural Gas Pipeline Co, of 
America v. Federal Power Commission, 
120 F.2d 625. 


Assignments of error in gas com- 
panies’ petition for rehearing in pro- 
ceeding before Federal Power Commis- 
sion to fix rates of companies sufficient- 
ly raised question of sufficiency of evi- 
dence to support commission’s order to 
entitle companies to raise such question 
on review by Circuit Court of Appeals. 
Natural Gas Act § 19, 15 U.S.C.A, § 
717r.—Natural Gas _ Pipeline Co. of 
America y. Federal Power Commission, 
120 F.2d 625, 


GAS 


Under the Natural Gas Act, the Fed- 
eral Power Commission may make in- 
terim order for reduction or increase 
of rates of natural gas companies, even 
though hearing ig not completed. Nat- 
ural Gas Act § 5, 15 U.S.C.A. § 717d.— 
Natural Gas Pipeline Co. of America v. 
ge Power Commission, 120 F.2d 

oO. 

In proceeding before Federal Power 
Commission for determination of rates 
of natural gas companies, a fair rate of 
return on a fairly established rate base 
supplies the correct test of reasonable- 
ness, and not the value of the service to 
users. Natural Gas Act §§ 4, 5, 15 U.S. 
C.A. §§ 717c, 717d.—Natural Gas Pipe- 
line Co. of America vy. Federal Power 
Commission, 120 F.2d 625. 

In determining rates of natural gas 
companies under the Natural> Gas Act, 
a “fair return” is to be largely meas- 
ured by usual returns in like invest- 
ments in the same vicinity over the 
same period of time. Natural Gas Act 
§§ 4, 5, 15 U.S.C.A. §§ 717¢, 7174.— 
Natural Gas Pipeline Co. of America v. 
ese Power Commission, 120 F.2d 


Evidence supported finding of Feder- 
al Power Commission made in 1940, 
that 61% per cent. was “fair return” for 
natural gas companies which produced 
natural gas in Texas and transported 
it to Illinois where it was sold whole- 
sale, where companies were in business 
nearly eight years before Natural Gas 
Act became effective in 1938, their en- 
terprise was speculative and _ necessi- 
tated capital of $75,000,000 to $84,000,- 
000, and wells would be exhausted in 
1954. Natural Gas Act §§ 4, 5, 15 US. 
C.A. §§ 717¢c, 717d.—Natural Gas Pipe- 
line Co. of America v. Federal Power 
Commission, 120 F.2d 625. 


The Federal Power Commission, in 
determining rates of natural gas com- 
panies, erred in: not including sum in 
rate base for going value, where com- 
panies were in business nearly eight 
years before Natural Gas Act became 
effective in 1938, their wells would be 
exhausted in 1954, and their enterprise 
was highly speculative and uncertain. 
Natural Gas Act §§ 4, 5, 15 U.S.C.A. §§ 
717c, 717d.—Natural Gas Pipeline Co. 
of America v. Federal Power Commis- 
sion 120 F.2d 625. 


Where natural gas companies had 
been in business for nearly eight years 
before Natural Gas Act became effective 
in 1938, and their wells would be ex- 
hausted in 1954, Federal Power Com- 
mission in 1940, erred in fixing period 
of amortization at 23 years, and proper 
period of amortization was years 
five months, the period between date of 
proceedings to fix rates, and date when 
wells would be exhausted. Natural 
Gas Act §§ 4, 5, 15 U.S.C.A.. §§ '717e, 
717d.—Natural Gag Pipeline Co. of 
America vy, Federal Power Commission, 
120 F.2d 625. 


C.C.A.8. Under provision in Natural 
Gas Act requiring every natural gas 
company to file with Federal Power 
Commission schedules showing all rates 
and charges together with all contracts 
affecting or relating thereto, where gas 
company had no formal schedules of 
rates and charges but fixed its rates by 
contract with customers, the commis- 
sion was warranted in accepting the 
contracts as ‘‘schedules” within mean- 
ing of the act. Natural Gas Act § 4(c), 
15 U.S.C.A. § 717¢c(c).—Mississippi Rivy- 
er Fuel Corporation v. Federal Power 
Commission, 121 F.2d 159. 


The rates permitted by the Natural 
Gas Act are to be submitted to the test 
of a fair investment return on the nat- 
ural gas companies’ property as a 
whole. Natural Gas Act § 4(c), 15 U.S. 
C.A. § 717c(c).—Mississippi River Fuel 
Corporation v. Kederal Power Commis- 
sion, 121 F.2d 159. 

The rate of return rather than value 
of service to users is the largely deter- 
minative factor of ‘reasonableness’ of 
the charges made by a natural gas 
company, subject to the qualification 
that the rate must not be unreasonable 
in itself. Natural Gas Act § 4(c), 15 U. 
S.Cc.A. § 717c(c).—Mississippi River 


§ 36 
Fuel Corporation v. Federal Power 
Commission, 121 F.2d 159. 

Natural gas company did not sustain 
burden imposed upon it by the Natural 
Gas Act of showing the “reasonable- 
ness” of proposed increased rates, in 
absence of evidence showing the value 
of the property used and useful in its 
operations for serving its customers 
under the proposed rates, or proof of 
operating costs in rendering that serv- 
ice, or what would constitute a reason- 
able rate of return on the property so 
used. Natural Gas Act § 4(c, e), 15 U. 
S.C.A. § 717c(c, e).—Mississippi River 
Fuel Corporation v. Federal Power 
Commission, 121 F.2d 159. 

Ill.App. The statute providing that 
a person required by gas company to 
deposit money with company should re- 
ceive interest thereon related to funds 
deposited to insure credit standing 
with gas company, and did not require 
gas company to pay interest on mon- 
eys collected for gas service, but re- 
quired to be returned to customers by 
final determination in gas rate pro- 
ceeding. Smith-Hurd Stats. c. 74, § 12. 
—Peoples Gas Light & Coke Co. v. 
Hart, 34 N.E.2d 88, 310 Ill.App. 351. 

Where excessive charges by _ gas 
company impounded pending final de- 
termination of gas rate proceeding had 
been collected from 800,000 customers 
and totaled over $6,000,000, two indi- 
viduals who as customers would be 
entitled to only about 48 cents each as 
interest, and who were the only per- 
sons raising any complaint, were not 
entitled to intervene in gas rate pro- 
ceeding as representatives of all other 
gas consumers, to present claim that 
interest should be paid on impounded 
funds.—Peoples Gas Light & Coke Co. 
v. Hart, 34 N.H.2d 88, 310 Ill.App. 351. 

Mich. Where franchise for supply- 
ing gas in city included a schedule 
of rates and provided that charges aft- 
er expiration of five-year period might 
be fixed by agreement or otherwise, 
gas company’s promulgation of new 
rates after expiration of rates contained 
in schedule was not unlawful.—City of 
Dearborn y. Michigan Consol. Gas Co., 
297 N.W. 534, 297 Mich. 388. 

Under franchise for supplying gas in 
city including a schedule of rates and 
containing provision for a 10 per cent. 
discount upon prompt payment of bills, 
gas company’s substitution, after ex- 
piration of period for which rate sched- 
ule was to be effective, of a delayed 
payment charge in place of the dis- 
count-payment provision was not in vio- 
lation of franchise, but was a matter af- 
fecting rates and was within jurisdic- 
tion of Public Service Commission,— 
City of Dearborn vy. Michigan Consol. 
Gas Co., 297 N.W. 534, 297 Mich, 388. 

A minimum-payment plan under 
which rates for gas were based upon 
consumption during previous year was 
not unlawful, but matter was within 
jurisdiction of Public Service Commis- 
sion.—City of Dearborn v. Michigan 
Consol. Gas Co., 297 N.W. 534, 297 
Mich. 388. 


N.D. Where undisputed evidence in 
rate case of reproduction cost disclosed 
a substantial increase in the value of 
property of public utility maintaining 
electric, gas and steam heat depart- 
ments, over the property’s original cost, 
it was duty of railroad commissioners 
to give consideration and effect to that 
evidence as a major factor in reaching 
commissioners’ finding of “fair value” 
on which the utility was entitled to 
earn a return, Comp.Laws Supp.1925, 
§ 4609¢c37.—Northern States Power Co. 
v. Board of Railroad Com’rs, 298 N,. 
W. 423. 

If additions by public utility main- 
taining electric, gas and steam heat de- 
partments were completed and in use, 
value of additions should be allowed 
by railroad commissioners in rate case 
in determining ‘fair value’ on which 
utility was entitled to earn a return. 
Comp.Laws Supp.1925, § 4609¢c37.— 
Northern States Power Co. v. Board 
of Railroad Com’rs, 298 N.W. 423. 

Where railroad commissioners in rate 
ease had before them the entire history 
of public utility maintaining electric, 
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gas and steam heat departments, show- 
ing successful operation of utility over 
a long period of years, it was the duty 
of the commissioners to consider, de- 
termine and give effect to the going 
concern value of the utility in estab- 
lishing a rate base. Comp.Laws Supp. 
1925, § 4609c37.—Northern States Pow- 
r Co. v. Board of Railroad Com’rs, 298 
N.W. 423. 
: The fact that depreciation of the 
roperty of a public utility maintain- 
ing electric, gas and steam heat de- 
partments was computed by railroad 
commissioners in rate case on the 
basis of the property’s actual physical 
0 i rather than on a_ salvage 
basis, could not be construed as an 
“soing concern value’. 
omp.Laws Supp.1925, § 4609¢37.— 
Northern States Power Co. vy. Board of 
Railroad Com’rs, 298 N.W. 423. 


In proceeding before the railroad 
commissioners to determine rates for 
public utility maintaining electric, gas 
and steam heat departments, it would 
~ e been proper for commissioners to 
have allowed utility’s investigation cost 
incurred in preparation for rate case, 
_ apportioned over a period of years. 
mp.Laws Supp.1925, § 4609c37.— 
rthern States Power Co. v. Board of 
ailroad Com’rs, 298 N.W. 423. 

In making allowances for operating 
eosts or expenses of public utility 
and steam 


eX 


e. ‘oad commissioners 
allow such amounts as in its judgment 
but the judgment 


should not have substituted therefor 
pinion of what the expenditures 
for any specific purpose ought to have 
been. Comp.Laws Supp.1925, § 4609¢37. 
orthern States Power Co. v. Board 
Railroad Com’rs, 298 N.W. 423. 


here undisputed evidence in rate 
e disclosed that public utility, main- 
ning electric, gas and steam heat de- 
rtments, had expended $8,476.01 for 
al services during year immediately 
eding rate case, and there was no 
dence tending to show that such ex- 
ditures were wasteful or extra- 
ordinary, or that such services would 
cost less in the future, an annual al- 
uae wance of $3,000 for attorney’s fees 

a too great a departure from the 
2 fae uatienged proof to be accounted 


ras a reasonable exercise of judg- 
nt by railroad commissioners. Comp. 
ws Supp.1925, § 4609¢c37.—Northern 
States Power Co. v. Board of Railroad 
om’rs, 298 N.W. 423. 

Where evidence in rate case before 
ailroad commissioners showed an item- 
ed list of dues and donations by 
3 ibliec utility maintaining electric, gas 
eS Peay steam heat departments, totalling 
: $4,638.94 which the utility had paid 
: during the year immediately pre- 
ling the inquiry, a finding that some 
ut not all of such dues and donations 
rere properly chargeable to operating 
penses without specifying which were 
roper and which were not, and an al- 
owance of $3,000 for all the purposes 
listed, was, in absence of any claim 
of bad faith on part of utility or that 
expenditure for any particular purpose 
| was excessive, an attempt to control 
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In proceeding before railroad com- 
missioners to determine reasonableness 
of rates of public utility maintaining 
electric, gas and steam heat dcdepart- 
ments, a “lump sum” allowance for op- 
erating costs at a figure substantially 
less than the amount which the utility 
- @laimed, and which it offered evidence 
to prove was necessary, made on find- 
ings which did not disclose the extent 
to which the utility’s claims had been 
- allowed, reduced, or rejected, was made 
on insufficient findings of fact. Comp. 
Laws Supp.1925, § 4609c37.—Northern 
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States Pow | Rail , 
Com’rs, 298 N. Pee a ies tin, 
In investigation of a public util 


maintaining electric, gas and steam 
heat Cepartments, for purpose of es- 
tablishing a rate base, railroad com- 
missioners were required to make find- 
ings of fact on all matters which had 
a eons on the rates which the util- 
ity would be permitted to charge. 
Comp.Laws SUP OES 10% 4609¢37.— 
Northern States Power Co. vy. Board 
of Railroad Com’rs, 298 N.W. 428. 
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Ohio. Where there was no existing 
contract between city and gas company, 
fixing the rate and terms for product 
or service, the Public Utilities Com- 
mission was authorized under statute 
on hearing on appeal to fix a just and 
reasonable rate and order it substituted 
for the rate fixed by ordinance, or it 
could find and declare the rate so fixed 
by ordinance to be just and reasonable 
and ratify and confirm it. Gen.Code, § 
614-45.—East Ohio Gas Co. v. Public 
Utilities Commission, 28 N.E.2d 599, 
137 Ohio St. 225, 

An appeal to the Publie Utilities 
Commission by gas company which re- 
fused to accept municipal ordinance 
rate did not constitute a ‘“‘waiver’” of 
the company’s right to charge and col- 
lect such rate as might be finally es- 
tablished as a fair and reasonable rate. 
Gen.Code, §§ 614-45, 614-46.—Kast Ohio 
Gas Co. v. Public Utilities Commission, 
28 N.BH.2d 599, 137 Ohio St. 225. 

The Supreme Court would not reverse 
an order of the Public Utilities Commis- 
sion on hearing on complaint filed by 
gas company to city ordinance regulat- 
ing rates, with respect to a finding on 
leakage, where such finding was based 
on expert testimony and factual evi- 
dence, and was not against the mani- 
fest weight of the evidence.—Hast Ohio 
Gas Co. vy. Public Utilities Commission, 
28 N.E.2d 599, 137 Ohio St. 225. 

On hearing before Public _ Utilities 
Commission on complaint filed by gas 
company to city ordinance regulating 
rates, the commission did not err in 
refusing to stay proceedings awaiting 
report of federal agency concerning gas 
rate at certain location, where commis- 
sion had before it a rate ordinance of 
only two years’ duration, and had to 
move with celerity, and any rate which 
the federal agency might designate 
would be of an entirely prospective 
nature.—Hast Ohio Gas Co. y. Public 
Utilities Commission, 28 N.H.2d 599, 
137 Ohio St. 225. 

On hearing before Public Utilities 
Commission on complaint filed by gas 
company to city ordinance regulating 
rates, commission did not err in deny- 
ing city an opportunity to inspect gas 
pipes of gas company to observe their 
condition, where the principal purpose 
of the city in inspecting the pipes was 
to reassert its theory that an accrued 
depreciation should be based on the 
deepest pit in a 20-foot length of pipe, 
and the commission in at least two 
previous cases had rejected that meth- 
od of determining accrued depreciation 
as unsound and impractical.—East Ohio 
Gas Co. v. Public Utilities Commission, 
28 N.E.2d 599, 137 Ohio St. 225. 


On hearing before Publie Service 
Commission on complaint filed by gas 
company to ordinance of city regulat- 
ing rates, the commission did not err 
in failing to require gas company to 
produce evidence of the original cost of 
its properties, where it was testified 
by company’s accountants that such 
cost did not appear on the company’s 
books with any completeness, was not 
readily ascertainable from any other 
source, and, if it could be obtained, 
would not prove definite or satisfac- 
tory in determining the fact for which 
it was desired, and the city did not 
offer evidence to disprove statements 
nor did it avail itself of the oppor- 
tunity to examine the company’s books 
to determine any such costs.—East 
Ohio Gas Co. v. Public Utilities Com- 
ahmed 28 N.H.2d 599, 137 Ohio St. 


On hearing before Publie Utilities 
Commission on complaint filed by gas 


evidence, | rere CO ; 
were made available to city 
engineers and accountants so 
information could be ascertained and 
presented by the city if it deemed the 
information important.—East Ohio Gas 
Co. v. Public Utilities Commission, 28 
N.H.2d 599, 187 Ohio Sti 225. 

Ohio App. Where franchise granted 
by city to natural gas company had 
by its terms expired, the furnishing of 
free service to the city thereafter be- 
came a matter of contract, and a pro- 
vision in a subsequent rate ordinance 
requiring such free service was not 
enforceable against the company, iu ab- 
sence of acceptance by the company. 
Gen.Code, § 504-2 et seq.—City of 
Zanesville v. Ohio Fuel Gas Co., 28 N.E. 
2d 949, 64 Ohio App. 440. .. 

The statute providing for the lodg- 
ing of a complaint with respect to the 
rate, price, charge, toll, or rental to be 
made, charged, demanded, collected, or 
exacted, for any commodity, utility, or \ 
service by public utility, has no appli- 
eation to a provision in a rate ordi- 
nance ordering the furnishing by nat- 
ural gas company of free service to 
city. Gen.Code, § 614-44.—City of 
Zanesville v. Ohio Fuel Gas Co., 28 N.H. 
2d 949, 64 Ohio App. 440. 

Tex.Civ.App. Under statute authoriz- 
ing governing body of cities to regulate 
by ordinance rates to be charged by 
gas and light companies using streets 
and public grounds of city and engaged 
in furnishing gas or light to public, 
and providing that governing body 
shall not prescribe any rate which will 
yield more than 10 per cent. per an- 
num net on actual costs of ‘“‘physical 
properties, equipments and_ better- 
ments,” it was contemplated that stat- 
ute should apply to only those compa- 
nies whose physical properties, plant or 
enterprise are located in a single city, 
and quoted words relate to a_ single 
enterprise conducted with reference to 
a particular city. Vernon’s Ann.Civ.St. 
arts. 1119-1121.—City of Baird v. West 
Texas Utilities Co., 145 S.W.2d 965, er- 
ror dismissed, judgment correct. 
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C.C.A.6 An order of the Federal 
Power Commission which decreed that 
company which distributed natural gas 
to consumers was engaged in transpor- 
tation of natural gas in interstate com- 
merce and was therefore a natural gas 
company within meaning of Natural 
Gas Act, directed investigation into cost 
of transportation of natural gas to be 
undertaken, and directed the company 
to furnish certain data, was not. review- 
able by the Circuit Court of Appeals. 
Natural Gas Act §§ 1-24, and §§ 5(b), 
19(a, b), 15 U.S.C.A. §§ 717-717w, and 
§§ 717d(b), 717r(a, b).—East Ohio Gas 
Co. v. Federal Power Commission, 115 
F.2d 385. 


An order of the Federal Power Com- 
mission which declared that company 
which was engaged in distributing nat- 
ural gas to consumers was a “natural 
gas company” within meaning of Natu- 
ral Gas Act, and directed investigation 
into cost of transportation of natural 
gas to be undertaken and directed the 
company to furnish certain data, was 
not reviewable by Circuit Court of Ap- 
peals because of mere expectation that 
other orders of the Commission applica- 
ble to all natural gas companies might 
follow. Natural Gas Act §§ 1-24, and 
§§ 5(b), 19(a, b), 15 U.S.C.A. §§ 717- 
TA tw, and) Ss 17a), Tr (ab) 
Hast Ohio Gas Co. vy. Federal Power 
Commission, 115 F.2d 385. 

C.C.A.10. The question whether an 
order of the Federal Power Commis- 
sion finding that certain companies 
were natural gas companies and direct- 
ing an investigation of their charges 
and practices was reviewable would be 
determined under the facts existing at 
time petition for review was filed, and 
the petition would not be considered as 
one seeking review of subsequent or- 
ders. Natural Gas Act § 19, 15 U.S.C. 
A. § 717r.—Canadian River Gas Co. v. 
Federal Power Commission, 113 F.2d 
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1010, denying rehearing 110 F.2d 350. 
Certiorari denied 61 S.Ct. 76. 

Under statute providing that party 
to a proceeding under the Natural Gas 
Act aggrieved by an order issued by the 
Federal Power Commission may obtain 
a review of such order in the Circuit 
Court of Appeals, a mere procedural 
order directing that a proceeding be 
instituted is not reviewable. Natural 
Gas Act § 19, 15 U.S.C.A. § 717r.—Can- 
adian River Gas Co. v, Federal Power 
Commission, 113 F.2d 1010, denying 
rehearing 110 F.2d 350, certiorari de- 
nied 61 S.Ct. 76. 

Under statute providing that party to 
a proceeding under the Natural Gas 
Act aggrieved by an order issued by 
the Federal Power Commission may 
obtain a review of such order in_ the 
Circuit Court of Appeals, where Com- 
mission makes an order pursuant to the 
Act commanding a company to do, or 
refrain from doing something, the com- 
pany may seek a review of that order, 
and raise the question of the jurisdic- 
tion of the commission over the com- 
pany. -Natural Gas Act § 19, 15 U.S.C. 
A. § 717r.—Canadian River Gas Co. v. 
Federal Power Commission, 113 F.2d 
1010, denying rehearing 110 F.2d 350. 
certiorari denied 61 S.Ct. 76. 

N.Y.App.Div. When a_ utility fur- 
nishing gas and electricity has estab- 
lished rate classification available to 
all customers for a like and contempo- 
raneous service, it has fulfilled its ob- 
ligation under statute which prohibits 
direct or indirect rebates, discrimina- 
tion, or departure from publicly sched- 
uled rates. Public Service Law, § 65, 
subds. 2, 3; § 66, subd. 12.—In re 
City Ice & Fuel Co., 23 N.Y.S.2d 376, 
260 App.Div. 537, dismissing appeal 18 
N.Y.S.2d 588, 173 Mise. 534. 


Where it appeared that utility serv- 
jing gas and electricity induced distrib- 
utors, manufacturers, and retail dealers 
in mechanical refrigerators to engage 
in promotional campaign and agreed to 
expend between $300,000 and $350,000 
on advertising, to contribute $5 toward 
a $9.50 allowance for turned-in non- 
automatic refrigerators and to under- 
write in part any default in commercial 
paper created in connection with sales 
under conditional sales agreement, the 
utility did not violate statute prohibit- 
ing direct or indirect rebates, discrim- 
ination, or departure from _ public 
scheduled rates. Public Service Law, § 
65, subds. 2, 3; § 66, subd. 12.—In re 
City Ice & Fuel Co., 23 N.Y.S.2d 376, 
260 App.Div. 537, dismissing appeal 18 
N.Y.S.2d 588, 173 Misc. 534. 

Ohio. Where gas company was re- 
quired by ordinance of City of Colum- 
bus which was approved by majority of 
electors voting on the question, to fur- 
nish natural gas of heat value above a 
prescribed minimum, at a certain rate 
which was lower than previous rate 
charged, and company which filed a 
complaint against the ordinance, with 
the Public Service Commission,  en- 
gaged in a secret and undisclosed prac- 
tice of mixing manufactured gases with 
natural gases and furnishing the com- 
bined product to gas users of city, the 
commission in determining reasonable 
rate erred in failing to eliminate entire- 
ly from computation, expenses of com- 
pany connected with procurement and 
distribution of manufactured gases, and 
commission’s order was remanded with 
instructions to fix new rate.——Ohio Fuel 
Gas Co. v. Public Utilities Commission, 
35 N.E.2d 829, 138 Ohio St. 483. 

Tex. A ‘de novo judicial trial’, con- 
templated by the statute affording a 
Ge novo trial in the district court in a 
gas rate order appeal from the Rail- 
road Commission involving a charge of 
confiscation or unreasonableness and 
unjustness, means a_ trial anew or 
afresh, and contemplates a full civil 
trial on the facts as well as the law. 
Vernon’s Ann.Civ.St. art. 6059.—Lone 
Star Gas Co. v. State, 153 S.W.2d 681, 
modifying State v. Lone Star Gas Co., 
129 S.W.2d 1164. 

On appeal under statute from a gas 
rate order of the Railroad Commission, 
the trial court did not err in refusing 
to permit the state, seeking to enforce 
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the order, to introduce the transcript 
of the evidence heard by the Commis- 
sion, since the appeal in the trial court 
was a trial de novo, Vernon’s Ann.Civ. 
St. art. 6059.—Lone Star Gas Co. v. 
State, 153 S.W.2d 681, modifying State 
v. Lone Star Gas Co., 129 S.W.2d 1164. 
On appeal in an action against a gas 
company to enforce a rate order of the 
Railroad Commission, the Court of Civ- 
il Appeals improperly held that the 
trial court erred in its charge defining 
the term “used and useful’, where the 
United States Supreme Court had held 
on appeal that only the issue of confis- 
cation was submitted to the jury and 
that it was properly submitted by the 
trial court.—Lone Star Gas Co. y. State, 
153 S.W.2d 681, modifying State v. 
Lone Star Gas Co., 129 S.W.2d 1164. 
The Court of Civil Appeals improp- 
erly held that the trial court on a 
statutory appeal from a gas rate order 
of the Railroad Commission erred in 
its charge defining the term ‘used and 
useful” because the findings of the 
Commission on the question of what 
property is used and useful are final 
when determined on substantial evi- 
dence, since the statutory appeal was 
a trial de novo. Vernon’s Ann.Civ.St. 
art. 6059.—Lone Star Gas Co. v. State, 
153 S.W.2d 681, modifying State vy. 
Lone Star Gas Co., 129 S.W.2d 1164. 
In action against gas company to en- 
force a gas rate order of the Railroad 
Commission the trial court erred in 
permitting company’s witness to testi- 
fy in effect that he knew what percent- 
age rate of return the Commission had 
always fixed for gas utilities and that 
it had never fixed a rate of less than 
seven per cent., where there was no 
factual basis showing that any gas 
company of a similar nature had ever 
been allowed seven per cent. on a com- 
parable basis.—Lone Star Gas Co. v. 
State, 153 S.W.2d 681, modifying State 
vy. Lone Star Gas Co., 129 S.W.2d 1164. 
On a statutory appeal from a gas 
rate order of the Railroad Commission, 
the district court was required to de- 
termine the validity or invalidity of the 
order on conditions as they existed at 
the very time it was promulgated, and 
if gas company attacking order wished 
to contest it on the ground that it had 
become invalid since it was promul- 
gated on account of changed conditions, 
company was required first to invoke 
the jurisdiction of the Commission to 
pass on that question. Vernon’s Ann. 
Civ.St. art. 6059.—Lone Star Gas Co. v. 
State, 153 S.W.2d 681, modifying State 
v. Lone Star Gas Co., 129 S.W.2d 1164. 


A gas company was required to obey 
a gas rate order of the Railroad Com- 
mission so long as the order was in 
force, and the statute providing for an 
appeal to the district court from such 
an order and allied statutes prescribed 
the exclusive statutory judicial remedy 
for all persons who might wish to at- 
tack the order. Vernon’s Ann.Civ.St. 
art. 6059.—Lone Star Gas Co. v. State, 
153 S.W.2d 681, modifying State v. 
Lone Star Gas Co., 129 S.W.2d 1164. 

Even though a gas rate order of the 
Railroad Commission must stand or 
fall on conditions as they existed when 
order was promulgated, it is proper 
on a statutory appeal to the district 
court from the order to admit evidence 
concerning conditions and transactions 
existing and transpiring after promul- 
gation of order and even before, if such 
evidence tends to prove or disprove the 
validity or invalidity of the order at 
the time it was made or if it throws 
light on that question, Vernon’s Ann. 
Civ.St. art. 6059.—Loné Star Gag Co. v. 
State, 153 S.W.2d 681, modifying State 
v. Lone Star Gas Co., 129 S.W.2d 1164. 
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D.C.Ark. A gas company’s foreman 
supervising laying of pipe in street 
in city in Arkansas was bound to take 
notice that pedestrians were constantly 
using street and might be injured by 
reason of a sunken place being left 
therein by gas company’s employees 
after laying of pipe—Hoge v. Fort 
Smith Gas Co., 37 F.Supp. 71. 

Ark. Plaintiff’s testimony, as to in- 
juring back by falling over backwards 
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after striking board three or four feet 
high sticking in a hole gas company 
had dug in traveled portion of street to 
find a leak in its gas line, presented 
question for jury as to whether plain- 
tiff was injured in manner testified to 
by him, as against contention that 
plaintiff's testimony was in conflict 
with accepted law of physics, in that, 
if he had been walking forward into 
board, his momentum would have 
caused him to fall forward instead of 
backward.—Fort Smith Gas Co. v. Lew- 
is, 150 S.W.2d 622. 

Cal.App. Evidence that small rocks 
or pieces of concrete which allegedly 
caused pedestrian to fall and sustain 
injuries were left on pavement by gas 
company in filling in an excavation in 
an alley warranted instruction based 
on city ordinance to the effect that as 
soon as the work which had been done 
in the alley was completed, it was the 
duty of the gas company to put the 
excavated portion of the pavement in as 
good a condition as it was before the 
work was commenced.—Parsell v. San 
Diego Consol. Gas & Blectric Co., 115 
P.2d 539. 


In action for injuries sustained. by 
pedestrian in fall resulting when she 
stepped on a piece of stone or broken 
concrete allegedly left by gas company 
in filling in an excavation in alley, re- 
fusal of an instruction to the effect 
that a higher degree of care was re- 
quired of a pedestrian who walked 
along an alley than of one who walks 
along a sidewalk was not error, since 
pedestrian was required to exercise 
reasonable care in view of existing 
conditions just as she would have had 
she been walking along a sidewalk 
constructed especially for pecestrians. 
—Parsell v. San Diego Consol. Gas & 
Blectrie ‘Co., 115° P20, 539: 

Ky. In action for injuries to plain- 
tiff who fell into ditch in which a gas 
pipe line had been placed, fact that 
payroll checks for employees were 
made out by defendant did not of it- 
self show that defendant maintained 
the line so as to render defendant 
liable-—United. Carbon Co. vy. Spence, 
148 S.W.2d 1038, 285 Ky. 568. 

In action for injuries to plaintiff who 
fell into a ditch in which a gas pipe 
line had been placed, evidence as to 
defendant’s ownership or operation of 
the line was insufficient for jury.— 
United Carbon Co. v. Spence, 148 S.W. 
2d 1038, 285 Ky. 568. 
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Cal.App. Evidence presented ques- 
tion for jury as to whether alleged neg- 
ligence of defendant gas company in 
leaving im alley a quantity of stones 
and broken concrete after completing 
the filling in of an excavation was 
“proximate cause” of injury to pedes- 
trian who stepped on small piece of 
stone or broken concrete and fell to 
pavement in alley, notwithstanding that 
there was evidence from which it could 
have been found that stones and brok- 
en concrete were placed in alley by 
some one other than defendant.—Par- 
sell vy. San Diego Consol. Gas & Hlectriec 
Cos. 106), P20 938: 


Evidence presented question for jury 
as to whether pedestrian, who was in- 
jured when she stepped on a gmall 
piece of stone or broken concrete and 
fell to pavement, had seen piles of 
small stones and broken concrete al- 
legedly left by defendant gas company 
on edge of pavement in alley after com- 
pleting the filling in of an excavation 
prior to her injury, and knew that 
stones and rocks were being moved 
over the pavement by passing vehicles, 
so as to be guilty of contributory neg- 
ligence barring recovery.—Parsell Vv. 
San Diego Consol. Gas & Hlectric Co., 
106 P.2d 935. 


Fact that pedestrian, who was in- 
jured when she stepped on a small 
piece of stone or broken concrete alleg- 
edly left by defendant gas company in 
filling in an excavation and fell to 
pavement in alley, could have proceeded 
over sidewalks which were safe in go- 
ing from her home to a store, did not 
render pedestrian guilty of contribu- 
tory negligence as a matter of law.— 
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__ Parsell y. San Diego Consol. Gas & 
Electric Co., 106 P.2d 935. : 
“hy § 55 

- Ga.App. Where an appliance for 


heating water by gas on private prem- 
-ises is owned and controlled by the 
owner or occupant of the premises, 
company which did not sell or install 
the appliance, but merely furnished gas 
to it, is not responsible for the condi- 
tion of the appliance and is not liable 
to owner or occupant for injuries 
- eaused by defective condition of the 
appliance unless the gas is supplied by 
— company with actual knowledge of de- 
fective and dangerous condition of the 
- appliance.—Cornett_ v. Georgia Public 
Utilities Co., 11 S.E.2d 68." 
Mass. If gas company’s. conduct 
with regard to leaking gas main was 
such that harmful consequences to an- 
other would probably ensue, company 
was liable even if precise manner in 
which harm resulted could not be fore- 
seen.—Barbeau vy. Buzzards Bay Gas 
 Co., 31 N.H.2d 522, 308 Mass. 245. 
N.Y.Sup. Gas company, in distribut- 
ng illuminating gas, was engaged in 
4 usiness of selling a useful though dan- 
a gerous commodity and company’s lia- 
bility as to care exercised by it must 
_ be measured accordingly.—Laughlin v. 
New York Power & Light Corporation, 
Sao. Nev .s.2d 292, : 
S§.D. A gas company was not liable 
for damages resulting from explosion 
of illuminating gas in plaintiff’s dwell- 
ing house, occurring when plaintiff 
- switched off electric light after having 
discovered that valve in gas pipe in 
- pasement was broken, and after hav- 
ing plugged hole through which gas 
was escaping, in absence of any show- 
ng that any act of negligence on part 
f gas company, which had previously 
removed meter and closed valve when 
use of gas in the house had been dis- 
ontinued, was proximate cause of 
he injury.—Froke v. Watertown Gas 
memeO, 298 oN. WwW. 450. 
14 Utah. A gas company, selling gas to 
- motor park corporation, delivering gas 
(o such corporation as its meters, not 
_ fo individual tenants, looking to corpo- 
ration, not tenants, for payment, send- 
a ing its employees on _ corporation’s 
premises only on invitation, having no 
rae control over gas pipes and other appli- 
ances, except meters, within motor park, 
and making repairs only when request- 
ed by such corporation, is not liable 
_ for injuries to tenant thereof as result 
of gas explosion beneath cabin occupied 
by her.—Loos v. Mountain Fuel Supply 
weenco., 108 P.2d 254. 
hy A gas supplier, not installing, owning 
or controlling gas pipes or appliances 
on another’s premises, owing no duty 
to inspect them, and having no actual 
knowledge of leaks or defects therein, 
is not liable for damages resulting from 
gas explosion on such premises.—Loos 
pe ountain Fuel Supply Co., 108 P.2d 
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Mass. Gas company in the conduct 
of its business was bound to use “rea- 
sonable care” to prevent escape of gas 
on premises of customer, and ‘‘reason- 
_ able care’; in view of the dangerous 
- character of gas and its tendency to 
escape, meant care commensurate with 
the danger that would probably result 
if such care were lacking.—Barbeau v. 
Buzzards Bay Gas Co., 31 N.B.2d 522. 
3808 Mass. 245. 
Pay * N.Y.Sup. A gas company manufac- 
turing and distributing illuminating 
gas is bound to exercise vigilance to 
- prevent injury to third parties from 
dangerous qualities of the gas.—Laugh- 
lin v. New York Power & Light Cor- 
' poration, 23 N.Y.S.2d 292. 
i Tex. Gas is a very dangerous sub- 
i y stance, and when a gas company has 
5 notice of a break in its pipe line, it 
must use due care and diligence to pre- 
vent escape of gas therefrom.—McAfee 
v. Travis Gas Corporation, 153 S.W.2d 
442, reversing 131 S.W.2d 139. 

Act of person in_ striking match 
which caused gas explosion and result- 
ing injuries to plaintiff did not operate 
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gas corporation fi liability, | 
though such person was stranger to 
parties in action, in view of negligence 
of corporation in permitting pipe line 
to remain in leaky condition.—McAfee 
v. Travis Gas Corporation, 153 S.W.2d 
442, reversing 131 S.W.2d 139. 

Tex.Civ.App. One who uses gas for 
profit is bound to exercise care cor- 
responding to the dangers incident to 
its use.—Lone Star Gas Co. vy. Brad- 
ford, 147 S.W.2d 547, error dismissed, 
judgment correct. 

Tex.Civ.App. Generally, a company 
supplying gas is not under duty to 
keep in repair, or inspect supply pipe 
on private property, in absence of no- 
tice of a leaky or otherwise defective 
condition.—Texas Public Service Co. v. 
Mireles, 149 S.W.2d 298, error dis- 
missed, judgment correct. 

Tex.Civ.App. In action for destruc- 
tion of house and its contents by fire, 
caused by gas escaping from gas sys- 
tem installed by defendant, where jury 
found that the pipe line and hot water 
heater were negligently installed, the 
fact that cut-off was located as close 
to the gas container as practicable in 
accordance with rules of National Board 
of Fire Underwriters would not exempt 
defendant from  liability.—Lone Star 
Gas Co. v. Holifield, 150 S.W.2d 282. 

Tex.Civ.App. Where there was no 
evidence that regulator was too small 
to handle amount of gas consumed by 
16 appliances in church kitchen when 
regulator was installed, or that gas 
company knew or should have known 
of increase in the number of appli- 
ances thereafter, gas company was not 
liable for carbon monoxide poisoning 
of church worker alleged to have re- 
sulted from furnishing of a regulator 
which was too small to regulate vol- 
ume of gas used by appliances.—Lone 
ous Gas Co. v. Lazzara, 152 S.W.2d 

In action by church worker for 
carbon monoxide poisoning resulting 
from alleged negligence of gas com- 
pany in maintaining a regulator which 
allegedly was too small to regulate vol- 
ume of gas used by appliances in a 
church, if any other factor except the 
small size of the regulator caused the 
production of carbon monoxide gas, 
gas company was not liable-—Lone Star 
Gas Co. v. Lazzara, 152 S.W.2d 824. 

Utah, A gas company, as supplier of 
dangerous substance, must exercise high 
degree of care, and if it continues to 
supply gas under pressure after notice 
of leak or possible danger, it may be 
held liable for damage from explosion 
caused by such leak, but it cannot be 
charged with negligence, unless, 
through its employees, it knew of some 
leak or danger and failed to take steps 
to prevent explosion.—Loos v. Mountain 
Fuel Supply Co., 108 P.2d 254. 


§ 57 

Ga.App. Where instantaneous’ gas 
waterheater in bathroom of dwelling 
and pipes and vents connected there- 
with were installed, owned, and con- 
trolled by owner or occupants of the 
dwelling, and not by gas company, 
which had no actual knowledge of de- 
fective condition of heater and connec- 
tions which became filled with leaves, 
debris, and decay and so became unfit 
for use, and heater and equipment had 
been used for several years by former 
occupants and for five months by pres- 
ent occupant, gas company had no 
duty to inspect for. breach of which 
duty it could be held liable to present 
occupant who was injured by escaping 
gas.—Cornett v. Georgia Publie Utili- 
ties Co., 11 §.H.2d 68. 


§ 58 
Ill.App. That deceased, killed by 
explosion of gas in cistern on his 


property, did not personally give gas 
company notice of leaking gas pipe 
did not preclude recovery against gas 
company for his death, since fact that 
gas company received notice from oth- 
er members of family was sufficient to 
charge gas company with duty of in- 
vestigating and makin repairs.— 
Mrdalj v. Public Service Co. of North- 
ern Illinois, 381 N.H.2d 978, 308 Il. 
App. 424, 


en 


e ] 
owner of proper any cot 
not defend on ground it was p 
hibited by Public Utilities Act 

shutting off gas : 
since where gas company has knowl- 
edge that gas is escaping in a _ build- 
ing occupied by consumer it is gas 
company’s duty to shut off gas supply 


until necessary repairs. have been 
made. Smith-Hurd Stats. e. 111%, § 


38.—Mrdalj v. Public Service Co. of 
Northern Illinois, 31 N.E.2d 978, 308 
Ill. App. 424. 

N.Y.Sup. In action against gas com- 
pany for death of employee of city 
waterworks department as result of as- 
phyxiation by carbon monoxide gas 
when employee entered manhole, where 
plaintiff sought to show that gas 
seeped into manhole from company’s 
nearby gas mains, it was not necessary 
that company should have notice of 
particular method in which accident 
occurred to establish negligence of 
company, if possibility of an accident 
was clear to ordinarily prudent eye.— 
Laughlin v. New York Power & Light 
Corporation, 23 N.Y.S.2d 292. 

Tex.Civ.App. Where gas company 
adjusted consumer’s stoves for use of 
diluted gas which was supplied to con- 
sumer, when gas company later chang- 
ed from use of lighter diluted gas to 
heavier undiluted gas, it was bound 
to apprise its consumers of intended 
change and use every precaution. to 
see that persons whom it must have 
known had their appliances adjusted 
for use of diluted gas, had an oppor- 
tunity to readjust their appliances in 
a suitable manner for use of undiluted 
gas.—Lone Star Gas Co. v. Bradford, 
147 S.W.2d 547, error dismissed, judg- 
ment correct. 


§ 61 
Cal.App. In action against gas com- 
pany and its employees for injuries 


eaused by gas explosion occurring 
when steam shovel used by contractor 
for road work bent gas pipe under sur- 
face of street, failure of gas company 
to file with city engineer map showing 
location or gas pipe, as required by 
city and county ordinance, did not con- 
stitute a “proximate cause” of accident, 
where contractor never sought to in- 
spect map or to obtain a copy of a map 
of location of pipes under the street. 
—Jentick v. Pacific Gas & Electric Co., 
105 P.2d 1005. 
§ 62 


Tex. One injured in gas explosion 
was not guilty of contributory negli- 
gence as matter of law because he went 
to place where pipe: line was leaking 
with full knowledge of facts and with 
full knowledge that such leaking pipe 
line was object of danger.—McAfee y. 
Travis Gas Corporation, 153 S.W.2d 
442, reversing or eansed L399, 


Tex.Civ.App. In action by church 
worker for carbon monoxide poisoning 
resulting from alleged negligence of 
gas company in maintaining a regula- 
tor which was too small to regulate 
volume of gas used by appliances in a 
church kitchen, burden was on the 
plaintiff to prove that capacity of the 
regulator was being exceeded at the 
time she sustained her alleged inju- 
ries.—Lone Star Gas Co. v. Lazzara, 
152 S.W.2d 824. 

69 
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Utah. The “res ipsa loquitur doc- 
trine” cannot be invoked against gas 
company which had no control over 
gas facilities where explosion causing 
injury to one suing company for dam- 
ages occurred, took no part in installa- 
tion of gas appliances, and assumed no 
liability to keep them in repair, but 
merely made minor adjustments when 
requested by corporation supplied with 
gas by such company.—Loos vy. Moun- 
tain Fuel Supply Co., 108 P.2d 254. 

In action for injuries to motor park 
company’s tenant as result of gas ex- 
plosion under cabin occupied by plain- 
tiff, jury, under pleading alleging facts 
bringing case within “res ipsa loquitur 
doctrine”, was justified in concluding 
that explosion was caused by gas es- 
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caping from main, in absence of any 
other probable cause therefor and in 
view of known properties and explosive 
force of gas and course of pipeline un- 
der cabin, though no proof was given 
that explosion was caused by gas or 
that gas leaked from pipes.—Loos vV. 
po eeein Fuel Supply Co., 108 P.2d 
One pleading and establishing that 
gas explosion which caused him injury 
occurred in area controlled exclusively 
by another and that pleader had right 
to be in such area may invoke “res ipsa 
loquitur_ doctrine” against such other 
party.—Loos v. Mountain Fuel Supply 
Co., 108 P.2d 254. 

In action against gas company and 
motor park corporation for injuries to 
motor park tenant as result of gas ex- 
plosion under cabin occupied by plain- 
tiff, where trial court failed to present 
to jury theory of defendants’ negligence 
under res ipsa loquitur doctrine, as re- 
quested, but gave instruction to find 
for plaintiff, if jury found from evi- 
dence that defendants knew that pipes 
within park were defective and leak- 
ing, verdict and judgment for plaintiff 
cannot be upheld on appeal, in absence 
of evidence supporting allegations of 
specific acts of negligence, though evi- 
dence revealed facts and circumstances 
sufficient to invoke res ipsa loquitur 
doctrine.—Loos v. Mountain Fuel Sup- 
ply Co., 108 P.2d 254. 


§ 71 

Cal.App. In action against gas com- 
pany andvits employees for injuries suf- 
fered in a gas explosion, occurring whem 
steam shovel, being used by contractor 
for road work, bent a gas pipe under 
surface of street, wherein jury returned 
verdict in favor of employees of gas 
company and against gas company, 
evidence held not to establish any 
want of care on part of any person 
employed by gas company except em- 
ployees who were by jury’s verdict 
acquitted of negligence, and hence ver- 
dict in favor of employees exonerated 
gas company.—Jentick v. Pacific Gas & 
Electric Co., 105 P.2d 1005. 

Iu.App. In action for death of per- 
son resulting from explosion of gas in 
cistern located on his property, which 
occurred while deceased was investi- 
gating odor in cistern water, evi- 
dence warranted jury’s finding that 
explosion was caused by commercial 
gas furnished by defendant gas _ com- 
pany.—Mrdalj v. Public Service Co. of 
Northern Illinois, 31 N.E.2d 978, 308 
TllApp. 424. : 

In action for death of person killed 
by explosion of gas in cistern on his 
property, evidence that gas company’s 
employee had stated that gas odor 
came from something dead in cistern 
and that owner, before investigating 
odor, obtained a ladder and put it 
into opening of cistern and took flash- 
light and threw away cigar indicated 
that decedent was exercising ordinary 
care for his own safety and was not 
guilty of contributory negligence.— 
Mrdalj v. Public Service Co. of North- 
ern Illinois, 31 N.E.2d 978, 308 Ill. 
App. 424. 

N.Y.App.Div. In action against gas 
company for death of employee of city 
water works department as result of 
asphyxiation by carbon monoxide gas 
when employee entered manhole, where- 
in plaintiff sought to show that gas 
seeped into manhole from company’s 
nearby gas main, evidence sustained 
judgment for the plaintiff—Laughlin vy. 
New York Power & Light Corporation, 
27 N.Y.S.2d 87, 261 App.Div. 1107, af- 
firming 23 N.Y.S.2d 292. 

N.¥.Sup. In action against gas com- 
pany for death of employee of city 
waterworks department as result of 
asphyxiation by carbon monoxide gas 
when employee entered a manhole, 
where plaintiff sought to show that gas 
seeped into manhole from company’s 
nearby gas mains, it was sufficient if 
plaintiff proved facts from which jury 
might reasonably infer that gas mains 
of company and appurtenances in con- 
nection therewith were defective or 
negligently maintained, inspected, and 
operated by company, or that company 
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did not use care which a reasonable, 
prudent person would have exercised 
under the facts presented by plaintiff— 
Laughlin v. New York Power & Light 
Corporation, 23 N.Y.S.2d 292. 

In action against gas company for 
death of employee of city waterworks 
department as result of asphyxiation 
by carbon monoxide gas when em- 
ployee entered manhole, where evidence 
offered by plaintiff made out prima 
facie case that carbon monoxide gas 
seeped into manhole from company’s 
nearby gas mains, burden was upon 
company to show that it was not re- 
sponsible for carbon monoxide gas in 
manhole, and whether company’s evi- 
dence was sufficient to overcome pre- 
sumption of negligence cast upon com- 
pany by plaintiff's evidence was for 
jury.—Laughlin vy. New York Power & 
Light Corporation, 23 N.Y.S.2d 292. 

Tex. In action for injuries sustained 
in gas explosion, if operator of gas 
pipe line had notice that it was leak- 
ing, under facts, jury was amply justi- 
fied in finding negligence and proxi- 
mate cause against it—McAfee y. Tra- 
vis Gas Corporation, 153 S.W.2d 442, 
reversing 131 S.W.2d 139. 

In action for injuries sustained in 
gas explosion, evidence supported find- 
ing that gas corporation was negligent 
in permitting pipe line to remain in 
leaky condition for length of time 
shown by record and there was ample 
evidence that such negligence continu- 
ously operated until it contributed to 
bring about plaintiff’s injuries—Mc- 
Afee v. Travis Gas Corporation, 153 
S.W.2d 442, reversing 131 S.W.2d 139. 

In action for injuries sustained in 
gas explosion, there was. no evidence 
justifying judgment against any of de- 
fendants other than gas corporation 
which operated pipe line.—McAfee vy. 
Travis Gas Corporation, 153 S.W.2d 
442, reversing 131 S.W.2d 139. 

Tex.Civ.App. In action for destruc- 
tion of house and its contents by fire, 
caused by gas escaping from gas sys- 
tem installed by defendant, evidence 
sustained jury’s finding that pipe line 
and hot water heater were negligently 
installed.—Lone Star Gas Co. v. Holi- 
field, 150 S.W.2d> 282. 

In action for destruction of house and 
its contents by fire, caused by gas es- 
caping from gas system installed by de- 
fendant, evidence sustained finding that 
plaintiff was not guilty of contributory 
negligence in using the system for six 
months without attempting to locate 
cut-off placed by defendant, and in 
failing to notify members of his 
household, to protect property in case 
of fire-—Lone Star Gas Co. yv. Holifield, 
150 S.W.2d 282. 

In action for destruction of house and 
its contents by fire, caused by gas es- 
caping from gas system installed by 
defendant, evidence was insufficient to 
sustain jury’s finding regarding value 
of property immediately after the fire. 
—Lone Star Gas Co. v. Holifield, 150 
S.W.2d 282. 

Tex.Civ.App. In action by church 
worker for carbon monoxide poison- 
ing resulting from alleged negligence 
of gas company in maintaining a regu- 
lator which allegedly was too small to 
regulate volume of gas used by appli- 
ances in church kitchen, where vol- 
ume of gas used by appliances was 
not shown and only evidence on ques- 
tion showed that average consumption 
of gas was within capacity of regulator, 
plaintiff could not recover for inju- 
ries, since if volume of gas was with- 
in capacity of regulator, then the size 
of regulator could not have been “prox- 
imate cause’ of production of carbon 
monoxide gas.—Lone Star Gas Co. y. 
Lazzara, 152 S.W.2d 824. 

§ 72 

Il.App. In action for death of per- 
Son resulting from explosion of gas in 
cistern located on his property, wheth- 
er explosion was caused by accumula- 
tion of gas distributed by gas com- 
pany which passed from underground 
leaking gas pipes through soil and 
floor of brick and cement cistern held 
for jury.—Mrdalj v. Public Service Co. 
of Northern Illinois, 31 N.W.2d 978, 
308 IlLApp. 424. 


§ 73 


Mass. In action against gas compa- 
ny for injuries from explosion of gas 
which had escaped from main and set- 
tled in customer’s basement, where one 
of employees had told customer after 
leak was repaired that everything wa, 
all right, and company had undertak- 
en to eliminate free gas from custom- 
er’s premises, whether company had ex- 
ercised ‘‘reasonable care’ was for the 
jury, though escape of gas was orig- 
inally due to negligence of contractor 
in operating a mechanical shovel on 
street, company was not negligent in 
failing to discover the leak, and acted 
reasonably in repairing the broken 
pipe—Barbeau y. Buzzards Bay Gas 


‘Co., 31 N.E.2d 522, 308 Mass. 245. 


N.Y.Sup. In action against gas com- 
pany for death of employee of city 
waterworks department as result of as- 
phyxiation by carbon monoxide gas 
when employee entered a manhole, 
where plaintiff sought to show that gas 
seeped into manhole from company’s 
nearby gas mains, evidence offered by 
plaintiff was sufficient to make out 
prima facie case as against motion for 
nonsuit.—Laughlin v. New York Power 
& Light Corporation, 23 N.Y.S.2d 292. 

In action. against gas company for 
death of employee of city waterworks 
department as result of asphyxiation 
by carbon monoxide gas when em- 
ployee entered manhole, where evidence 
offered by plaintiff made out prima 
facie case that carbon monoxide gas 
seeped into manhole from company’s 
nearby gas mains, burden was upon 
company to show that it was not re- 
sponsible for carbon monoxide gag in 
manhole, and whether company’s evi- 
dence was sufficient to overcome pre- 
sumption of negligence cast upon com- 
pany by plaintiff's evidence was for 
jury.—Laughlin v. New York Power & 
Light Corporation, 23 N.Y.S.2d 292. 

Tex.Civ.App. In consumer’s§ action 
for injuries resulting from carbon 
monoxide poisoning, evidence that gas 
company changed gas supply from di- 
luted gas to undiluted gas without 
notifying consumer or readjusting con- 
sumer’s stoves which were adjusted for 
use of diluted gas and that appliances 
used by consumer and adjusted to use 
of diluted gas emitted carbon mon- 
oxide in harmful quantities when un- 
diluted gas was used and that analysis 
disclosed contamination of consumer’s 
blood stream to such an extent as 
physicians believed was producing or 
contributing to heart attack suffered 
by consumer, was for the jury.—Lone 
Star Gas Co. v. Bradford, 147 S.W.2d 
547, error dismissed, judgment correct, 

Tex.Civ.App. In action for value of 
personal property destroyed by fire, 
claimed to have resulted from a gas 
explosion, whether the fire was result 
of gas explosion was for the jury.— 
Texas Public Service Co. vy. Mireles, 
149 S.W.2d 298, error dismissed, judg- 
ment correct. 

In action for value of personal prop- 
erty destroyed by fire claimed to have 
resulted from gas explosion in store 
building, where gas service pipe, which 
was designed to serve store building 
and separate building containing bar- 
ber shop, passed under floor of the 
store, and the company supplying the 
gas made no effort to show the reason 
why, or circumstances under which 
the particular arrangement of piping 
was made, or the facts incident to 
prior trouble, evidence was _ sufficient 
for jury on issue of negligence.—Texas 
Public Service Co. v. Mireles, 149 S.W. 
2d cep error dismissed, judgment cor- 
rect. 

Utah. In action against motor park 
company for injuries to tenant thereof 
as result of explosion alleged to have 
been caused by ignition of gas leaking 
from pipe under cabin oceupied by 
plaintiff, defendant’s negligence under 
“res ipsa loquitur doctrine’ held for 
jury under evidence.—Loos v. Mountain 
Huel Supply Co., 108 P.2d 254. 

73 


Tex. Under facts, negligence of 
plaintiff suing for injuries sustained in 
gas explosion was question for jury, 
and mere fact that he knew about leaks 
in pipe line and knew that they consti- 


--y, Travis Gas Corporation 
«442, reversing ee my 
7 - 'Tex.Civ.App. In action for destruc- 
tion of house and contents by fire, 

caused by gas escaping from system in- 


if there was mar- 


stalled by defendant, 
ket. value for house, that was the 
2 ‘iterion for measure of damages 
hether destruction of property was to- 
tal or partial—bLone Star Gas Co. v. 

Holifield, 150 S.W.2d 282. 


GIFTS 
. § 6 sq” 
N.Y.Sur. A “gift causa mortis”, 
ich in its essential characteristics 


a substitute for a testamentary dis- 
osition of property, must be made un- 
der apprehension of death from some 
sent disease or some impending per- 
, becomes void by recovery from the 
ease or escape from the peril, is 
ocable at any time by the donor 
d becomes yoid by the death of 
ynee in lifetime of donor, and differs 
rom a “gift inter vivos’” which at the 
moment it is consummated becomes ab- 
olute and irrevocable—In re_ Rear- 
: 96 N.Y.S.2d° 203; 175 


urn the remainder, there is a “gift” 
art consumed and a “bailment for 
uitous use’ of part to be returned. 
y. Hutchinson Gas Co., 296 N. 


BS) § 12 
‘Mass. Whether there is a completed 
ft of an ordinary tangible chattel is 
minable by law of the situs of the 
hattel—Morson y. Second Nat. Bank of 
oston, 29 N.H.2d a 


3 
App. where” notarial acts con- 
one-half interest of son and 


) 


““An act in the form of a sale but in- 
valid as such for want of considera- 
m may be valid as a_ gratuitous 
mation” if the act is authentic in 

form and there is no obstacle between 
the parties to prevent the making of 
‘ ‘aes donation.—Nofsinger v. Hinchee, 199 
Bes. eas 

Rie § 14 

a.App. The statutory provision that 
orporeal things constituting subjects 
f donations inter vivos shall be trans- 
‘red by authentic act was supersed- 
by Uniform Stock Transfer Act, but 
vision that manual gift of corporeal 
ovable effects, accompanied by real 
ivery, is not subject to any formali- 
ty, was not affected by such act. Rev. 
-Code, arts. 1536, 1539; Act 180 of 
-1910.—Le Blanc v. Volker, 198 So. 398. 


pa > tei ca § 15 
~~~*ip.c.Cal. In order to constitute a 
. valid “gift inter vivos” of personalty, 
there must be shown an intention to 
give, that is, an expression of purpose 
to divest the donor of title in and 
ownership of the thing given, carried 
raug into effect and evidenced by delivery 
of possession to the donee and ac- 
- ceptance by him.—Lynch y. La Fonte, 
> 87 F.Supp. 499. 
D.C.N.Y. The essential elements of 
he B “sift inter vivos” are intention, de- 
- jivery, and  acceptance.—Speaker vy. 
_ Keating, 36 F.Supp. 556. 
Ark. To constitute valid “‘gift inter 
___-vivos”, donor must be of sound mind, 
> must actually deliver property to donee, 
- ~+must intend to pass title immediately, 
Bak and donee must accept the gift. Pope’s 
oY, re a § 6073,—Krickerberg v. Hoff, 143 
aN S.W.2d 560. 
‘ Ga.App. To constitute a valid “gift” 
_ --—s- of a chattel, in the absence of a writ- 
a] 


* 


tion by | 
delivery, — 


mone 4 L) a 
0 give bu 
al or symbo 

would put it beyond the po 
donor to revoke the gift, even where 
the donor and donee are close relatives. 
—Young v. Locknit, 13 S.H.2d 525, 

Ky. The facts necessary to consti- 
tute a “gift inter vivos’” are a compe- 
tent donor, an intention on part of do- 
nor to make gift, a donee capable of 
taking gift, completion of gift, with 


nothing left undone, delivery, to go 
into effect at once, and irrevocability 
of the gift—Gernert v. Liberty Nat. 


Bank & Trust Co. of Louisville, 145 S. 
W.2d 522, 284 Ky. 575. 

Ky. A “gift inter vivos” is a com- 
pleted or executed gift which takes ef- 
fect by relinquishment of title or con- 
trol and is completed by actual, con- 
structive or symbolic delivery without 
right of revocation, coupled with ac- 
ceptance by the donee.—York’s Ancil- 
lary Adm’r vy. Bromley, 151 S.W.2d 
28, 286 Ky. 533. 

Minn. Where evidence showed an in- 
tention by donor to make gifts, and a 
delivery to give effect to intention was 
undisputed and conclusive, no written 
instrument was necessary to the valid- 
ity of the gifts—DLarkin v. McCabe, 
299 N.W. 649. 

Mo. Title does not pass by reason of 
mere statement indicating a gift and 
a want of consideration is one reason 
for such fact.—Cartall v. St. Louis 
Union Trust Co., 153 S.W.2d 370. 

Neb. To make a valid and effective 
“sift inter vivos”’, there must be in- 
tention to transfer title to property 
and delivery by donor and acceptance 
by donee, and transfer must be so com- 
plete that if donor again resumes con- 
trol over it without donee’s consent he 
becomes liable in trespass.—First Trust 
mers of Lincoln vy. Hammond, 299 N.W. 


N.Y. To establish a valid “gift in- 
ter vivos’, there must have been an 
intention to give, delivery of the thing 
given to the donee pursuant to that 
intention, and acceptance of the gift 
by the donee.—In re Kelly’s Hstate, 33 
N.B.2d 62, 285 N.Y. 139, modifying 20 
N.Y.8S.2d 689, 259 App.Div. 1024. 

N.Y.Sup. A “gift inter vivos’’ can re- 
sult only from a delivery by the donor, 
possession and absolute control by the 
donee, intent by donor to divest him- 
self of title, and conduct on his part 
unequivocally indicating consummation 
of his intention.—Hurley v. Molloy, 21 
N.Y.S.2d 974. 

Ohio App. Essentials of a “gift in- 
ter vivos’ are donor’s intention to 
transfer title to and right of posses- 
sion of the particular property to 
donee then and there, and in pursu- 
ance of such intention a delivery by 
donor to donee of the subject matter 
of the gift to the extent practicable 
or possible, considering its nature, 
with relinquishment of ownership, do- 
minion, and control over it.—In re 
Milliken’s Estate, 31 N.E.2d 866. 

Ohio App. Requisites of a_ valid 
“sift inter vivos’ are intent on donor’s 
part to make an immediate gift of 
property and delivery thereof to donee, 
or to a third person as trustee for 
donee, with relinquishment of all con- 
trol over property by donor.—In re 
Fetzer’s Hstate, 34 N.W.2d 306, appeal 
ceraissed 26 N.H.2d 207, 186 Ohio St. 

Pa.Super. To make a valid “gift 
inter vivos,’ there must be a clear, 
satisfactory and unmistakable intention 
of the giver to part with and surrender 
dominion over subject of gift with an 
intention to invest donee with right of 
disposition beyond recall, accompanied 
with an irrevocable delivery, actual or 
constructive.—Reynolds vy. Maust, 15 A, 
2d 853, 142 Pa.Super. 109. 

_Pa.Orph. To constitute a gift inter 
vivos there must be first an intention 
to make a gift, and, secondly, actual, 
constructive or symbolic delivery.—In 
re Throne’s Hstate, 49 Dauph, 251. 

Pa.Orph. The essential elements of a 
valid gift inter vivos are (a) an inten- 
tion to give then and there, and (b) 
such actual or constructive delivery at 


ail 
power of the t 
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D.C.N.Y. “Intention” whic 
which is evidenced by words and con- 
duct, and also by presumption that 
donor intends legal effect of his or her 
Bea ee v. Keating, 36 F.Supp. 

Ky. In every “gift’’? a delivery of 
the thing is essential to validity, and 
intention without consummation is not 
enough.—Chipman’s Adm’r y. Gerlach, 
150 S.W.2d 633, 286 Ky. 157. 

Neb. To make a valid and effective 
“sift inter vivos’, there must be inten- 
tion to transfer title to property and 
delivery by donor and acceptance by 
donee, and transfer must be so com- 
plete that if donor again resumes con- 
trol over it without donee’s consent he 
becomes liable in trespass.—First Trust 
ma of Lincoln vy. Hammond, 299 N.W. 

N.Y.Sur. An intention to give, no 
matter how forcefully proven, is not 
sufficient to constitute a valid “gift 
inter vivos.’’—In re Seigle’s Estate, 26 
N.Y.S.2d 410, 176 Mise. 15. 

Tex.Civ.App. If a clear intention is 
manifest at the time to give personal 
property to another and_ relinquish 
control thereof, this is sufficient.—HElls- 
worth v. HWlisworth, 151 §.W.2d 628, 
error refused. 

§ 21 


Cal.App. 
personalty without consideration, un- 
der the statute, it is necessary that 
there shall be an immediate surrender 
of the article which is the subject of 
the gift, together with all dominion 
and control over it, and, if dominion 
and control over the gift is retained 
by the donor until his death, it be- 
comes merely an unexecuted and un- 
enforceable promise to make a future 
gift. Civ.Code, §§ 1146-1148.—More- 
head v. Turner, 106 P.2d 969. 

If a donor reserves the right of do- 


minion and control over property given, 


it is fatal to the legality of the gift. 
Civ.Code, §§ 1146-1148.—Morehead v. 
Turner, 106 P.2d 969. 

Cal.App. A gift of personalty igs con- 
summated only by an unconditional de- 
livery of the personalty.—In re Boggs’ 
Hstate, 112 P.2d 961. 

Ga.App. Where grandmother verbal- 
ly gave antique table to plaintiffs, but 
requested them to let it remain in the 
grandmother’s house until the death 
of the grandmother’s sister, who lived 
with the grandmother, and after the 
death of the grandmother the grand- 
mother’s sister sold the table to one 
who thereafter sold it to the defendant, 


there was no valid “gift” to plaintiffs — 


because of lack of delivery, and plain- 
tiffs were not entitled to prevail in 
trover action.—Young vy. Locknit, 13 S. 
H.2d 525. 

Ky. In every “gift” a delivery of the 
thing is essential to validity, and in- 
tention without consummation is not 


enough.—Chipman’s Adm’r y, Gerlach, 


150 S.W.2d 633, 286 Ky. 157. 
Mass. Generally, in order to com- 
plete a parol gift, some form of deliy- 
ery, either of tangible property or of 
some document of title embodying or 
representing the property intended to 
be given, is necessary.—Reardon y. 
Whalen, 29 N.H.2d 23. ; 
_Mich. A third party’s physical de- 
livery to donee of subject matter of al- 
leged gift did not complete the gift, 
where inference was warranted that 
third party delivered subject matter to 
donee without donor’s knowledge and 
instructions.—Loop vy. Des Autell, 298 
N.W. 738, 294 Mich. 527. 
_ Mich. Delivery is essential to valid- 
ity of a gift, either inter vivos or causa 
mortis.—Loop v, Des Autell, 293 N.W. 
738, 294 Mich. 527, 

Mere expressions of intention by don- 
or, unaccompanied by requisite steps 
to effect a legal transfer, are insufficient 
to create a valid gift——Loop v. Des Au- 
tell, 293 N.W. 738, 294 Mich, 527, 


To consummate a “gift” of — 


is es- | 
sential element of “gift inter vivos” — 
calls for a mental operation by donor — 


; 


Mich. Where money was deposited 
in three banks in the names of mother 
and daughter jointly with the right 
of survivorship, on the mother’s death 
bank accounts vested in the daughter 
as survivor and her gift of a part of 
such funds and promise to give more 
to other children being without consid- 
eration, did not make survivor liable 
for the remainder, notwithstanding 
that survivor admitted that_such_was 
the mother’s intention. Comp.Laws 
1929, § 12063, as amended by Pub. 
Acts 1937, No. 286—Frank vy. Schultz, 
295 N.W. 374, 295 Mich, 714. 

Mo. There must be a delivery actual 
or constructive of the thing given with 
the intent to relinquish all dominion 
thereover by a donor to a donee to con- 
stitute an irrevocable ‘‘gift inter vivos”, 
and the requirement of delivery is par- 
ticularly applicable to parol ‘gifts.— 
Cartall v. St. Louis Union Trust Co., 
153 S.W.2d 370. 

Neb. To make a valid and effective 
“gift inter vivos”, there must be in- 
tention to transfer title to property and 
delivery by donor and acceptance by 
donee, and transfer must be so com- 
plete that if donor again resumes con- 
trol over it without donee’s consent he 
becomes liable in trespass.—First Trust 
he of Lincoln v. Hammond, 299 N.W. 

N.Y. An attempted gift is incom- 
plete until there has been a delivery. 
—In re Kelly’s Estate, 33 N.E.2d 62, 
285 N.Y. 139, modifying 20 N.Y.S.2d 
689, 259 App.Div. 1024. 

N.Y.Sur. For a gift, made through 
an agent, to be effective, the essential 
element of delivery must be complete 
in the lifetime of the principal.—In re 
Zweig’s Estate, 29 N.Y.S.2d 157, 176 
Mise. 770. 

Tex.Civ-App. To constitute effective 
parol “gift” of chattel, either ‘causa 
mortis” or “inter vivos’, both at law 
and in equity, there must be “deliv- 
ery” of chattel to or for benefit of 
donee in sense of surrender of pos- 
session of property or symbol there- 
of to donee with intention and pur- 
pose of then vesting title thereto in 
him.—O’Donnell v. Halladay, 152 S.W. 
2d 847, error refused. 


§ 22 

D.C.N.Y. ‘Delivery’ which is essen- 
tial element of “gift inter vivos’ must 
be as perfect as nature of property 
and circumstances and surroundings 
of parties will reasonably permit, and 
hence may take one of three forms, ac- 
tual, constructive, or symbolic.— 
Speaker v. Keating, 36 F.Supp. 556. 

Md. To show a yalid gift inter vivos, 
donor must have done everything which 
it was possible for him to do to com- 
plete and perfect the gift——Pomerantz 
v. Pomerantz, 19 A.2d 713. 

§ 23 

D.C.Cal. In order to constitute a 
valid “gift inter vivos’ of personalty, 
the donee must have such control and 
such control only of the subject-mat- 
ter of the gift as is consistent with the 
ownership purported to be transferred 
to him, and what constitutes essential 
delivery, possession or control depends 
on circumstances.—Lynch y. La Fonte, 
387 F.Supp. 499. 

Md. To make a “gift inter vivos” 
complete, there must be an actual 
transfer of all right and dominion over 
it by donor and acceptance by donee, or 
by some competent person for him, and 
transfer of the gift should go into effect 
at once and completely.—Pomerantz v. 
Pomerantz, 19 A.2d 713. 

There is no valid “gift inter vivos” 
where there is reserved to donor, ei- 
ther expressly or as a result of circum- 
stances, a power of revocation or domin- 
ion over the subject of the gift.—Pom- 
erantz v. Pomerantz, 19 A.2d 713. 

To show valid gift inter vivos, there 
must be no “locus poenitentiae,” which 
exists when supposed donor may at 
any moment undo what he has done.— 
Pomerantz v. Pomerantz, 19 A.2d 713. 

The delivery of gift may be actual 
or constructive, but must completely di- 
vest donor of dominion or control and 
transfer it to donee—Pomerantz vy. 
Pomerantz, 19 A.2d 713. 
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Mich. A “gift inter vivos’”? must be 
fully consummated during the lifetime 
of the donor and vest ownership in 
the donee beyond the power of recall 
by the donor.—Lumberg vy. Common- 
weet Bank, 295 N.W. 266, 295 Mich. 

Mo. There igs no legally consum- 
mated ‘gift inter vivos’” where the do- 
nor reserves either expressly or in the 
circumstances the power of revocation 
or dominion over the subject of the 
gift—Cartall v. St. Louis Union Trust 
Co., 153 S.W.2d 370. 

N.Y.Sur. To constitute a valid ‘“‘gift’’, 
there must be satisfactory proof of an 
actual surrender of control and au- 
thority by donor over the thing given, 
and evidence must show that donor in- 
tenced to divest himself of the pos- 
session of his property and it should 
be inconsistent with any other inten- 
tion or purpose.—In re Delapenha’s 
SNe 28 N.Y.S.2d 975,176, Misc. 


§ 24 

N.Y.Sur. The “delivery” necessary to 
consummate a “gift”? must be as per- 
fect as nature of property and cir- 
cumstances and surroundings of par- 
ties will reasonably permit.—In_ re 
Delapenha’s Wstate, 28 N.Y.S.2d 975, 
176 Mise. 732. 

Alleged donee of contents of safe 
deposit box was not entitled to jewel- 
ry found therein after donor’s death 
because donee was in possession of 
key to box, where there was no identi- 
fication of subject of alleged gift nor 
of exact contents of box at time of 
giving of key when donor was in good 
health.—_In re Delapenha’s Estate, 28 
N.Y.S.2d 975, 176, Misc. 732. 

§ 25 

D.C.N.Y. “Delivery” which is essen- 
tial element of “gift inter vivos’’ must 
be _as perfect as nature of property 
and circumstances and surroundings of 
parties will reasonably permit, and 
hence may take one of three forms, ac- 
tual, constructive, or symbolic.—Speak- 
er vy. Keating, 36 F.Supp. 556. 

Ark. Delivery sufficient to support a 
gift may be made to a bailee or it may 
be made by token as by delivery of 
key to a dresser drawer and to a lock- 
box where valuables are kept.—Aycock 
v. Bottoms, 144 S.W.2d 43. 

Md. The delivery of gift may be ac- 
tual or constructive, but must complete- 
ly divest donor of dominion or control 
and transfer it to donee.—Pomerantz v. 
Pomerantz, 19 A.2d 713. 


N.Y.Sur. Instrument, executed in du- 
plicate by insurance broker, attested by 
three witnesses, and delivered to office 
manager two weeks. before broker’s 
suicide, which directed that office man- 
ager should have full access to files and 
safe and recited “I am also assigning 
over to her all my account books’’, was 
sufficient to effect a valid “gift inter 
vivos” of broker’s list of customers and 
of his account books, since language 
contained in instrument imported de- 
livery without direct proof of that 
essential element of a gift.—In re Kap- 
han’s Hstate, 26 N.Y.S.2d 910, 176 Mise. 
228. 

The words, “I am assigning”, con- 
tained in an instrument executed by de- 
cedent shortly before committing sui- 
cide, were words of a present and ab- 
solute gift, and hence validity of instru- 
ment as making a valid gift inter vivos 
was not affected by fact that such in- 
strument was one of a series of trans- 
actions by which papers prospective in 
operation or testamentary in form were 
executed by decedent.—Iin re Kaphan’s 
Hstate, 26 N.Y.S.2d 910, 176 Misc. 228. 

N.Y.Sur. Donations may be made in 
a symbolic manner without actual 
physical delivery of articles or prop- 
erty.—In re Delapenha’s Hstate, 28 N. 
Y.S.2d 975, 176 Mise. 732. 

Tex.Civ.App. There may be a “gift” 
of an intangible thing and a symbolic 
delivery thereof, but such delivery must 
be with intention to invest donee with 
title thereto.—O’Donnell v. Halladay, 
152 S.W.2d 847, capes refused. 

2 


Or. Gifts by father to his daughters 
of stock in corporation were valid 


§ 32 


“gifts,” though there was no actual ac- 
ceptance of the stock, since the law 
presumes an acceptance of a gift by 
the donee when the gift is unaccompa- 
nied by any condition to be performed 
by him, especially, when the gift is 
from a parent to a child—Simonton v. 
Dwyer, 115 P.2d 316. 

Tex.Civ.App. In order to consum~ 
mate a “gift” of corporate stock, there 
must be an intention on the part of 
the donor that the title thereto vest 
in the donee, and the intention of so 
vesting the title must be consummated 
by delivery to the donee to the extent 
that such property is reasonably sus- 
ceptible of delivery.—Ellsworth vy. Blls- 
worth, 151 S.W.2d 628, error refused. 

§ 30 

Ark. Delivery sufficient to support 
a gift may be made to a bailee or it 
may be made by token as by delivery 
of key to a dresser drawer and to a 
lock-box where valuables are kept.— 
Aycock vy. Bottoms, 144 §.W.2d 43. 

Minn. Delivery of a_ gift by the 
donor to a third person for the bene- 
fit of the beneficiary by the use of such 
expressions as “for the donee”, “for the 
use of the donee”, or “to keep for the 
donee’, or similar expressions, indi- 
eates an intention that the depositary 
shall receive delivery not as the don- 
or’s agent, but as the agent of, or trus- 
tee for, the beneficiary.—Larkin v. Me- 
Cabe, 299 N.W. 649. 

Delivery of a gift to a third person 
for the benefit of the beneficiary is 
sufficient 
Cabe, 299 N.W. 649. 

A trust created by delivery of chat- 
tels by a donor to a third person is 
valid although the beneficiary had no 
noe es it.—Larkin v. McCabe, 299 N. 


Ohio App. Where there is a deliv.’ 


ery of property by donor to a third 
person for benefit of donee, under cir- 
cumstances manifesting an intention to 
vest immediate title in donee and re- 
linquishment of all dominion over the 
property, the third person is thereby 
constituted a ‘trustee’ for donee, and 
there is a sufficient delivery to com- 
plete “gift”, and validity of such gift 
is not affected by fact that donee’s en- 


joyment of property is postponed un- : 


til donor’s death.—In re. Fetzer’s Bs- 
tate, 34 N.H.2d 3806, appeal dismissed 
26 N.H.2d 207, 136 Ohio St. 426. 

Where decedent prior to his death de- 
livered note executed by his son and 
son’s wife to attorney, together with 
written instructions that upon dece- 
dent’s death attorney should deliver 
note to son with understanding that 
such delivery would amount to cancel- 
lation of note, attorney’ became a 
“trustee” for son and wife, and the 
transaction constituted a valid “gift 
inter vivos’’.—In re Fetzer’s Hstate, 34 
N.E.2d 306, appeal dismissed 26 N.B. 
2d 207, 186 Ohio St. 426. 

§ 32 \ 

Ariz. The unconditional delivery of 
a gift or grant of property to a third 
person, to take effect at the donor’s 
death, if there is no intention to re- 
voke or actual revocation, is effective 
and valid as of the time of delivery, 
though the enjoyment thereof may be 
pospened aes v. Allred, 111 P.2d 


Ky. Where property is delivered to 
one with distinct agreement that he 
shall distribute certain portions of it 
to others and shall retain a portion for 
himself, he is not the “agent” of the 
donor, but is himself a “donee” and 
a “trustee” for the other donees, and 
a delivery to him is sufficient—Gernert 
v. Liberty Nat. Bank & Trust Co. of 
Dee 145 S.W.2d 522, 284 Ky. 

The fact that intestate did not per- 
sonally deliver jewelry to cert yin heirs, 
did not prevent gift from bei g a valid 
“gift inter vivos,’’ where intustate de- 
livered the jewelry to another heir, 
with instructions that the jewelry 
should be delivered to such heirs, and 
delivery was made in accordance with 
instructions, though, perhaps, in some 
instances after intestate’s death—Gern- 
ert vy. Liberty Nat. Bank & Trust Co. 


“delivery’’.—Larkin y. Me-' 


‘ q 
i 
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; 
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§ 33 
peeromey me, 145 S.W.2d 522, 284 Ky. 


Mo. There is os legally consum- 
mated ‘“‘gift inter vivos’’ where the do- 
nor reserves either expressly or in the 
circumstances the power of revocation 
or dominion over the subject of the 
gift.—Cartall v. St. Louis Union Trust 
€o., 153 S.W.2d 370. 


§ 37 ; 
D.C.N.Y. ‘Acceptance’ as _ essential 
element of “gift inter vivos’ which 
may be actual or implied, and may 


also be evidenced by words and con- 
duct, need not be contemporaneous 
with delivery but may be manifested 
subsequently.—Speaker y. Keating, 36 
F.Supp. 556. 

-La.App. A notarial cash deed on 
regular stock form, signed by grantor 
and grantee in the presence of two 
witnesses and a notary was not good 
as a “donation inter vivos’”’ of land 
sought to be conveyed where there 
was no acceptance in precise terms as 
required by article 1540 and_ there 
was never any corporeal possession in 
the grantee as required by article 1541. 
Rey.Civ.Code, arts. 1540, 1541.—Wood 
v. Martin, 2 So.2d 665. 


§ 41 ; 

Ga. Generally, gifts made in con- 
templation of marriage are subject to 
“implied condition” that they are to be 
returned if donee breaks engagement, 
and such rule applies to real estate as 
well as personalty, and in a proper case 
equity will take jurisdiction to enforce 
a reconyveyance.—Guffin vy. Kelly, 14 8. 
H.2d 50, 191 Ga. 880. 4 

N.Y.Sup. Where defendant received 
from plaintiff a ring upon the occa- 
sion of their engagement to be mar- 
ried and engagement was either can- 
celed by mutual consent or was broken 
by defendant, plaintiff was entitled to 
the return of the ring.—Hutchinson v. 
Kernitzky, 23 N.Y.S.2d 650. 

Pa.Super. A stipulation that donee 
shall pay donor’s debts or funeral ex- 
penses out of property given does not 
render gift invalid.—Reynolds v. Maust, 
15 A.2d 853, 142 Pa.Super. 109. 


Pa.Orph. In Pennsylvania, the right 
of a man to do what he pleases with 
his own property has always been lib- 
erally construed, and accordingly a 
donor may impose any conditions he 
desires, so long as those conditions are 
not illegal or against public policy.— 
In re Reed’s Estate, 23 Brie 20. 


§ 42 

Ark. A “gift inter vivos’ cannot be 
made to take effect in the future, as 
such transaction would only be a 
promise or agreement to make gift, and, 
being without consideration, would be 
unenforceable and void. Pope's Dig. § 
6073.—Krickerberg v. Hoff, 143 S.W.2d 
560. 

A memorandum executed by defend- 
ant’s sister-in-law to defendant which 
stated she had $1,000 on deposit for de- 
fendant, and which was executed ‘as 
evidence of sister-in-law’s intention to 
give defendant $1,000 at some future 
time, did not constitute a valid ‘gift 
inter vivos.” Pope’s Dig. § 6073.— 
Krickerberg v. Hoff, 143 S.W.2d 560. | 

Md. If transfer of subject of a gift 
is to be at a future time, it is only a 
promise without consideration and can- 
not be enforced either at law or in equi- 
ty.—Pomerantz vy. Pomerantz, 19 A.2d 
ULS. 

N.Y.Sur. An “inter vivos gift” to 
be effective must be present and abso- 
lute and thing given must be identi- 
fied since a “gift,” unlike a will, is 
never ambulatory, but definitely ascer- 
tnined property passes at time of do- 
nation and there never can _ be in- 
cluded within such a gift additions of 
separate property, but such additions 
must be made the subject of inde- 
pendent proof and cannot pass under 
the words of the prior donation of 
other property.—In re Delapenha’s Es- 


tate, 28 N.Y.S.2d 975, 176 Mise. 732. 
Ohio App. Where there has been a 


completed gift of personal property, 
reservation by donor to himself during 
his lifetime of earnings thereof will not 
invalidate the gift.—In re Fetzer’s Hs- 
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tate, 34 N.H.2d 306, appeal dismissed 
26 N.H.2d 207, 136 Ohio St, 426. . 

Tex.Civ.App. “Gifts inter vivos 
have no reference to future and go in- 
to. immediate and absolute effect.— 
O’Donnell v. Halladay, 152 S.W.2d 
847, error refused. ae 

D.C.Cal. Where delivery of personal- 
ty which is subject of a gift has once 
been made and possession transferred, 
the gift is irrevocable and is not af- 
fected by the fact that the donor im- 
mediately thereafter comes into physi- 
cal possession and control of the prop- 
erty, without any retransfer of the 
ownership by the donee.—Lynch v. La 
Fonte, 37 F.Supp. 499. 

Ala. Generally, a completed gift in- 
ter vivos is irrevocable by the donor, 
his heirs and personal representative. 
—Patterson v. Leonard, 200 So. 759, 240 
Ala. 652, 

The question of revoecability of gift 
inter vivos usually turns on whether 
or not it was a perfect gift, intention- 
ally made by the donor of his own 
will, or was superinduced by force, 
fraud, or undue influence, which operat- 
ed to destroy donor’s free ageney.— 
Patterson v. Leonard, 200 So. 759, 240 
Ala, 652. 

Ga. Where testatrix died leaving a 
will in which all realty was bequeathed 
to defendants, she virtually withdrew 
alleged oral agreement to give the real- 
ty to plaintiffs and defendants, and the 
alleged oral agreement could not be 
enforced by the plaintiffs against the 
defendants, though defendants had 
agreed to the testatrix’ alleged oral 
agreement, since the will which spoke 
from the date of testatrix’ death took 
precedence over the alleged oral agree- 
ment. Code 1933, § 113-105.—Moore vy. 
Segars, 14 S.H.2d 752. 


N.Y.Sup. In action against husband 
and wife to recover sums alleged to 
have been obtained by fraud from 
plaintiff, sums given as gifts could 
not be recovered.—Schelinski y. Evans, 
22 N.Y.S.2d 150. z 


§ 50 
N.J. Where a transfer from the sub- 
ordinate one of two persons, between 
whom exists a relationship of trust and 
confidence, to the dominant one has 
been made, it is voidable, in absence 
of equitable defenses, at the instance 
of the transferor, or those standing in 
his stead, if there was any deception, 
undue influence, unfairness, conceal- 
ment, or coercion, or if the transaction 
was not thoroughly understood by the 
transferor.—Stewart v. Stewart, 20 A. 

2d 1, 129 N.J.Eq. 481. 


§ 53 

_ Cal.App. A gift of personalty which 
is incumbered, no matter how clear 
the intention of the donor to pay the 
incumbrance, does not accomplish a 
gift until the donor has in fact actual- 
ly paid the incumbrance, though the 
donor may make a gift of his eguity in 
the personalty.—In re Boggs Bstate, 
112 P.2d 961. 

Mass. Where insured named his 
niece as beneficiary in life policies and 
made a completed gift of them to her, 
niece was not merely a beneficiary hav- 
ing a qualified “vested interest’? which 
would be divested if insured exercised 
the right reserved to him to change 
the beneficiary, but, by virtue of the 
completed gift, niece became the owner 
of the policies free from any power of 
control or dominion over them by in- 
sured.—Ponlain y. Sullivan, 30 N.E.2d 
848, 308 Mass. 58. 


N.Y.Sur. An instrument by which 
insurance broker shortly before com- 
mitting suicide directed that oftice 


manager should have full access to files 
and safe and assigned to her all his 
account books for the stated reason 
that since his was a personal business 
and office manager was well acquainted 
with customers, she was the only one 
qualified to retain them, although ef- 
fecting a valid gift inter vivos of ac- 
count books, did not convey to office 
manager the entire business of insur- 
ance broker, the accounts receivable, or 
the office furniture or, other appur- 
tenances connected with conduct of the 
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business.—In re Kaphan’s Estate, 26 N. 
Y.S.2d' 910, 176 Mise. : 

The recital in instrument, by which 
insurance broker made a gift inter 
vivos of his customer list and account 
books to office manager, that it would 
please donor if donee would give do- 
nor’s daughter a specified percentage 
of the commissions office manager 
might earn was merely “precatory’”’.— 
In re Kaphan’s Estate, 26 N.Y.S.2d 
910, 176 Mise, 228. 

§ 56 

La.App. An instrument, executed un- 
der private signature, conveying land 
to grantor’s daughter, which declared 
that a part of consideration for its 
execution was “love and affection’, was 
impotent as a ‘‘donation inter vivos’’. 
Civ.Code, art. 1536.—Cox v. Caldwell, 
197° So. 167. 

§ 58 


Mass. A chose in action, including a 
simple debt, having no corporeal exis- 
tence and no tangible body, cannot be 
given away effectively without a deed, 
the execution of an adequate release or 
transfer in writing, or performance of 
some other act placing debt beyond 
legal control of creditor—Reardon vy. 
Whalen, 29 N.E.2d 23. 


A valid gift of an undistributed share 
in estate of a deceased person could not 
be made by mere word of mouth, al- 
though subject of alleged gift was not 
embodied in or represented by any doc- 
ument of title or other tangible evi- 
dence.—Reardon v. Whalen, 29 N.E.2d 
aoe 

Mich. A valid gift of securities inter 
vivos may be effective without a writ- 
ten assignment.—Cook v. Fraser, 299 
N.W. 1138, 298 Mich. 374. 

Where ‘husband exercised no con- 
trol over securities after final delivery 
to his wife two months before his 
death except to receive certain dividend 
payments, delivery of gift was 
rendered ineffectual.—Cook yv. Fraser, 
299 N.W. 113, 298 Mich. 374. 

Minn. Delivery of negotiable bonds 
by donor to a depositary for named 
beneficiaries in execution of the donor’s 
intention to make sgifts, without desig- 
nation of capacity in which the deposi- 
tary received the bonds, was sufficient- 
ly valid to complete ‘gifts’, since the 
depositary took as a ‘‘trustee’’ for the 
beneficiaries.—Larkin v. McCabe, 299 
N.W. 649. 

Redelivery of bonds to donor by a 
third person, to whom the donor had 
delivered them for beneficiaries, did not 
reinvest the donor with title to the 
bonds, where the redelivery was for the 
purpose of enabling the donor as life 
tenant to collect income from the 
bonds, since, where gift has been exe- 
cuted so as to pass title to a benefici- 
ary, a return of the property to the 
donor for a purpose not inconsistent 
with continued ownership of the bene- 
ficiary does not reinvest the donor with 
title—Larkin v. McCabe, 299 N.W. 649. 

An attempted gift of bonds by donor 
to his son, after gift of the bonds to 
the donor’s daughters, was ineffectual, 
since a completed gift cannot be re- 
voked by a donor.—Larkin v. McCabe, 
299 N.W. 649. 


The reservation by donor of bonds, 
of the income from the bonds during 
his lifetime, did not render the gift in- 
valid, since a present gift reserving to 
the donor the income for life is a valid 
“sift inter vivos’ although enjoyment 
is postponed until the donor’s death.— 
Larkin v. McCabe, 299 N.W. 649. 

Gifts of bonds by donor were not in- 
valid on ground that no time was fixed 
for delivery by third persons who held 
the bonds in trust for the beneficiaries, 
where the third person was directed by 
the donor to deliver the bonds at the 
donor’s death, since a direction to de- 
liver at death definitely fixes the time 
oe delet Somat ik v. McCabe, 299 N. 


. 649, 

Where mentally competent donor had 
intention to make gift of bond to his 
daughter, and he delivered it to her 
personally, giving her absolute disposi- 
tion of it, and daughter accepted it, 
there was a valid “gift’.—Larkin vy. 
McCabe, 299 N.W. 649. 
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Mo. Where two brothers owned & 
grocery store, and one brother bor- 
yowed a sum of money for use of the 
grocery company and money was so 
used by the company, and that brother 
gave his half interest in the company 
to the son of other brother, but with- 
out saying that he gaye the indebted- 
ness against the company, and other 
brother gave his half interest to his 
son, and thereafter brother who bor- 
rowed money died and his estate was 
required to pay the note, son of other 
brother could not avoid reimbursing 
estate of brother who borrowed the 
money, on ground that there was a 
“sift inter vivos”’ of the indebtedness. 
—Mississippi Valley Trust Co. v. John 
F. Weber & Bro. Grocery Co., 148 S. 
W.2d 578. : 

Where the subject of an alleged gift 
is. the indebtedness of a third.person, 
not evidenced by a written instrument, 
in order to constitute a valid gift there- 
of, there must be an assignment in 
writing or something equivalent there- 
to, and the transfer must be actually 
executed.—Mississippi Valley Trust Co. 
v. John F. Weber & Bro. Grocery Co., 
148 S.W.2d 578. 

Mo.App. Where the subject of al- 
leged gift is the indebtedness of a third 
person, not evidenced by a written in- 
strument, there must be an assignment 
in writing or its equivalent and the 
transfer must be actually executed in 
order to constitute a valid “gift”.— 
Mississippi Valley Trust Co. v. Weber 
Bros. Realty Co., 149 S.W.2d 437. 

N.H. An oral gift of a chose in ac- 
tion is legally ineffective in respect to 
transfer to another than debtor.—Wat- 
kins & Son v. Carrig, 21 A.2d 591. 

Ohio. Where depositor in a _ build- 
ing association directed the association 
to withdraw a specified sum of mon- 
ey from her account, to convert it 
into a certificate of deposit payable to 
herself, or another, or the survivor, 
and to place the certificate in the de- 
positor’s passbook, and association did 
as it was directed, an ‘executed con- 
tract” thereby arose between the de- 
positor and the association creating aly 
immeciate joint and equal interest i 
the certificate in the depositor and the 
designated person, binding the associa- 
tion to its terms, and on the deposi- 
tor’s death the named person became 
the owner of the certificate—Rhor- 
backer y. Citizens Bldg. Ass’n Co., 34 
N.@.2d 751, 138 Ohio St. 273. 


Where depositor in a building as- 
sociation directed the association to 
withdraw a _ specified sum of money 
from the depositor’s account and con- 
vert it into a certificate of deposit pay- 
able to the depositor, or another, or 
the survivor, there was no _ necessity 
for consideration passing between the 
depositor and the named person, and 
full assent to the contract by the named 
person would be presumed.—Rhorback- 
er v. Citizens Bldg. Ass’n Co., 34 N. 


£.2d 751, 138 Ohio St. 273. 
§ 59 
Ark. Delivery of stock certificates, 


which constitute “indicia of title’ or 
“token of title’, is sufficient to sup- 
port a gift.—Aycock v. Bottoms, 144 §S. 
W.2d 43. 

Ky. The reservation by donor dur- 
ing his lifetime of dividends on stock 
did not destroy validity of gift of the 
stock to son.—York’s Ancillary Adm’r 
vy. Bromley, 151 S.W.2d 28, 286 Ky. 533. 

Gift of stock to son was not incom- 
plete because donor did not inform cor- 


poration of the gift and because he 
continued to serve as a director and 
officer of the corporation. Ky.St. §§ 


545, 546.—York’s Ancillary Adm’r_ vy. 
Bromley, 151 S.W.2d 28, 286 Ky. 533. 

The statutes requiring that shares of 
stock be transferred on books of cor- 
poration are for protection of the cor- 
poration only and transfer of stock to 
son was not effective as to the corpo- 
ration until its records reflected that 
fact, but as between donor and_ son, 
the transfer was complete when donor 
signed transfers on back of stock cer- 
tificates and delivered the certificates to 
son with intention to make a gift there- 
of. Ky.St. §§ 545, 546—York’s Ancil- 
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lary Adm’r v. Bromley, 151 S.W.2d 
28, 286 Ky. 5338. 

La.App. A transfer of homestead as- 
sociation stock to transferor’s daughter 
during transferor’s life without consid- 
eration or authentic act was valid dona- 
tion inter vivos, but subject of colla- 
tion after transferor’s death, as it could 
not be subject of manual gift. ' Rev.Civ. 
Code, arts. 1245, 1248, 1536, 1539; 
Act 180 of 1910.—lLe Blane v. Volker, 
198 So. 398. 

Mass. An oral gift of bond, note, 
savings bank book, shares of corpora- 
tion’s stock, and personal property of 
like nature, accompanied by actual de- 
livery of evidence of title to donee, with 
intent to pass title, and acceptance 
thereof by donee, will transfer owner- 
ship of property.—Gowell v. Twitchell, 
28 N:B.2d 531. 

Mass. Where donor, while he and 
donee were traveling in Italy, signed 
his name to a stock certificate which 
evidenced stock of Massachusetts corpo- 
ration, filled in the donee’s name there- 
on, and delivered the certificate to 
donee, a “gift” of the stock was_ ef- 
fected, even though certain formalities 
required by Italian law for making of 
gifts were not observed. G.L.,Ter.Ed., 
ce. 155, §§ 26, 27.—Morson y. Second 
Nat. Bank of Boston, 29 N.H.2d 19. — 

Mass. A present “gift’? of shares in 
a real estate trust required proof of 
an actual or symbolic delivery of the 
shares coupled with a present donative 
intent. Rock v. Rock, 33 N.H.2d 973, 
309 Mass. 44. 

N.Y.App.Div. The delivery on Christ- 
mas Day of a sheet of paper bearing 
words, ‘100 shares J. M. stock to be 
delivered to you as soon as it can be 
recorded”, and signed by the alleged 
donor, did not constitute a ‘‘gift inter 
vivos’, where there was no delivery of 
the stock during alleged donor’s life- 
time, since paper on its face showed 
that delivery was to be mace in future. 
—In re Seigle’s Estate, 28 N.Y.S.2d 563, 
262 App.Div. 879, modifying 26 N.Y.S. 
2d 410, 176 Mise. 15. 

N.Y.Sur. Where bank deposits, mort- 
gage securities, and bearer bonds were 
held jointly by mother and daughter 
with right of survivorship and bank 
deposits were later transferred to 
daughter’s name alone, but the property 
was so held only for mother’s conven- 
ience to the end that her estate could be 
disposed of according to oral instruc- 
tions without formal administration up- 
on mother’s death, and mother retained 
possession of the bank books and 
mortgage securities, and bonds were 
kept in a safety deposit box, there was 
no inter vivos “gift” or “trust’’ for 
want of delivery.—In re Bates’ Hstate, 
21 N.Y.S.2d 306, affirmed In re Bates’ 
Will, 20 N.Y.S.2d 1012, reargument de- 
ae In re Bates’ Hstate, 21 N.Y.S.2d 
393). 


N.Y.Sur. Evidence that claimant_re- 
ceived from donor on Christmas Day 
an envelope of usual Christmas greet- 
ing type containing a sheet of paper 
bearing words “100 shares J. M. stock 
to be delivered to you as soon as it 
can be recorded,’ and signed by the 
alleged donor, was not sufficient to 
establish _a ‘gift inter vivos.”’—In re 
Seigle’s Hstate, 26 N.Y.S.2d 410, 176 
Misc. 15. 

_Or. Failure of president of corpora- 
tion to deliver to his daughters certifi- 
eates of stock in corporation and his 
custody of them during his lifetime 
did not render ineffectual his attempt 
to make a gift of those certificates to 
his daughters nor prevent the trans- 
action from becoming a valid and com- 
pleted ‘‘gift,”” where he had surrender- 
ed certificates owned by him and had 
them canceled, and, in lieu thereof, 
the corporation, under the president’s 
direction, issued new stock certificates 
in the names of the daughters.—Simon- 
ton y.' Dwyer, 115° P.2a 316. 
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Ala. A life policyeheld by insured on 
his own life is a “chose in action,” 
which, like a chattel, may be the sub- 
ject of a gift—Phillips v. Phillips, 198 
So. 132. 
Mass. ‘Insured’s delivery of life pol- 


§ 63 


icies to his niece, named as beneficiary 
therein, with intent of making a gift 
of them to her, and her acceptance of 
them, constituted a completed ‘gift” 
whereby she became their absolute 
owner.—Ponlain v. Sullivan, 30 N.H.2d 
848, 308 Mass. 58. 

The statutes prohibiting a court from 
electing for an insured to exercise the 
right to change the named beneficiary, 
and providing that a life policy or its 
proceeds shall not be attached or taken 
in payment of any debt of the insured 
or beneficiary, are intended to limit 
the rights of creditors and to protect 
the rights of beneficiaries, and they 
cannot be interpreted to enable an in- 
sured to avoid and nullify a voluntary 
completed gift of life policies to the 
beneficiary. G.L.(Ter.Hd.) ec. 175, §§ 
125, 135.—Ponlain y, Sullivan, 30 N.H, 
2d 848, 308 Mass. 58. 

Ohio App. Insured’s typewritten 
statement, which remained in her con- 
tinuous and exclusive possession until 
her death, that she desired that residue 
of her annuity life insurance be paid 
to her brother, “who shall divide it- 
equally between ‘himself and his daugh- 
ter’, did not charge brother, who was 
named in policy as beneficiary and did 
not know of such statement until aft- 
er insured’s death, with duty to make 
such division, as statement could not 
take effect as gift, contract, or declara- 
tion of trust, but was merely expres- 
sion of desire unaccompanied by any 
act giving it juristic significance.—Un- 
ion Central Life Ins. Co. v. MacBrair, 
31 N.H.2d 172, 66 Ohio App. 144. 
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Il.App. A note may be transferred 
as a gift without indorsement or writ- 
ten assignment by payee if delivered 
to donee by payee with intent to trans- 
fer title. Smith-Hurd Stats. ec. 98, §§ 
50, 69.—City Nat. Bank & Trust Co. 
of Chicago v. Oberheide Coal Co., 80 
N.B.2d 753, 307 Ill.App. 519. 

Mass. An oral gift of bond, note, 
savings bank book, shares of corpora- 
tion’s stock, and personal property of 
like nature, accompanied by actual de- 
livery of evidence of title to donee, with 
intent to pass title, and acceptance 
thereof by donee, will transfer owner- 
ship of property.—Gowell v. Twitchell, 
28 N.B.2d 531. 
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Wis. If sole consideration for notes 
was maker’s natural love and affection 
for payees, there can be no recovery 
thereon against maker’s estate after 
his death.—In re .Schoenkerman’s Ns- 
tate, 294 N.W. 810, 236 Wis. 311. 
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Md. Evidence that father made de- 
posit in savings bank in name of minor 
daughter, subject to order of father, 
and that father told daughter that de- 
posit was to be hers when she was 21 
years of age, was insufficient to show 
a perfected and completed “gift inter 
Se ey Cente vy. Pomerantz, 19 A. 
ZA oe 

N.J.Ch. The mere opening of sav- 
ings bank accounts by father in trust 
for daughter was insufficient to estab- 
lish a completed “gift”? or “trust,” but 
evidence could be received to show fa- 
ther’s intention to make an absolute 
gift or trust.—Hickey v. Kahl, 19 A.2d 
33, 129 N.J:Hq. 233. 

The fact that deceased’s daughter, 
who was named as executrix, on in- 
struction of attorney placed savings 
bank books in deceased’s name in trust 
for her in safe deposit box to which 
both she and one named as executor in 
deceased’s will had access did not con- 
stitute a ‘waiver’ of a right to claim 
a gift of the savings accounts to her 
by deceased.—Hickey v. Kahl, 19 A.2d 
33, 129 N.J.Hg. 233: 

N.Y¥.Sur. Where bank deposits, mort- 
gage securities, and bearer bonds were 
held jointly by mother and daughter 
with right of survivorship and bank 
deposits were later transferred to 
daughter’s name alone, but the property 
was so held only for mother’s conveni- 
ence to the end that her estate could 
be disposed of according to oral in- 
structions without formal administra- 
tion upon mother’s death, and mother 
retained possession of the bank books 
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and mortgage securities, and bonds 
were kept in a safety deposit box, there 
was no inter vivos “gift” or “trust” for 
want of delivery.—In re Bates’ Bstate, 
21 N.Y.S.2d 306, affirmed In re Bates’ 
Will, 20 N.Y.S.2d 1012, reargument de- 
a In re Bates’ Hstate, 21 N.Y.S.2d 

R.I. As in all cases of gifts inter 
vivos, the controlling question in de- 
termining whether there has been a gift 
of a joint interest in a bank deposit 
is the donor’s true present intent, and 
the form of the deposit is not con- 
elusive, but it may be considered with 
all other facts in ascertaining the al- 
leged donor’s true intent.—Millman_ Vv. 
Streeter, 19 A.2d 254, reargument denied 
21 A.2d 559. 
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N.Y.Sup. A pitt inter vivos” did not 
result from action of defendant in 
changing three savings bank accounts 
from his individual name to joint ac- 
counts with plaintiffs, without defend- 
ants surrendering possession of bank 
books and without plaintiffs exercising 
any control over or contributing to 
bank denosits.—Hurley v. Molloy, 21 N. 
Y.S.2a 974. : 

A promise to make gift in futuro re- 
sulting from action of defendant in 
changing three savings bank accounts 
from his individual name _ to joint 
accounts with plaintiffs, without pay- 
ment by plaintiffs and without surren- 
der of bank books by defendant, was 
void and unenforceable as without con- 
sideration.—Hurley v. Molloy, 21 N.Y. 
S.2d 974. 

Pa. The rights of each of tenants to 
joint bank account are the same even 
where one contributes the entire sum 
to the account, and the one who makes 
such a contribution, by his act, makes 
an immediate gift to the other tenant.— 
In re Cochrane’s Estate, 20 A.2d 305. 
342 Pa. 108. 

R.I. Where deceased had his bank 
account payable to himself or another 
or the survivor of them and when ill, 
delivered bank book to such other who 
returned it upon the recovery of de- 


ceased, who subsequently died, and 
proof was that deceased intended to 
make outright gift upon his death, 


there was no “gift in praesenti,” and 
attempted gift was invalid because not 
made in accordance with the statute of 
wills. Gen.Laws 1938, ce. 566, § 13.— 
McCartin v. Devine, 17 A.2d 864. 

A party asserting a right to bank 
deposit as survivor of another who 
originally opened the account and 
whose money alone was deposited 
therein must show a completed gift 
of a joint interest in the account in 
praesenti, and if the intention of the 
donor appears to be that the gift is 
to take effect only after death, the at- 
tempt to make a valid gift is ineffec- 
tual. Gen.Laws 1938, ec. 566, § 13.— 
McCartin v. Devine, 17 A.2d 864. 
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Md. Delivery of passbook is neces- 
sary to show valid gift inter vivos of 
bank deposit, particularly where de- 
posit is in a savings bank, by the rules 
of which the book must be produced at 
the bank before deposit can be with- 
drawn.—Pomerantz v. Pomerantz, 19 A. 
2d 713. 

N.J.Ch. Though mere delivery of 
savings bank books to daughter by 
father did not transfer full control to 
her, because she could not make with- 
drawals without his signature, that 
concerned the banks only, and did not 
prevent delivery operating as a then 
present gift as between the father and 
the daughter.—Hickey v. Kahl, 19 A. 
2d 33, 129 N.J.Eq. 233. 

R.I. Such matters as the mere pos- 
session of a bankbook, or its equiva- 
lent, are not conclusive in determining 
whether there has been a gift inter 
vivos, but are to be considered with all 
the facts in determining the alleged 
donor’s true intent, and the existence 
of a completed gift—Millman v, Street- 
er, 19 A.2d 254, reargument denied 21 A. 
2d 559. 
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Mass, An oral gift of bond, note, 
savings bank book, shares of corpora- 


_tion 
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tion’s stock, and personal property of 
like nature, accompanied by actual de- 
livery of evidence of title to donee, 
with intent to pass title, and accept- 


ance thereof by donee, will transfer 
ownership of property.—Gowell  v. 
Twitchell, 28 N.H.2d 531, 


§ 67 

Cal.App. Where a confidential rela- 
tionship existed between vendor and 
purchaser, a delivery of the note for 
the unpaid balance of the purchase 
price by the vendor to the purchaser 
was constructively fraudulent.—Bur- 
dick v. Wittich, 116 P.2d 90. 


§ 71 

D.C.N.Y. A daughter claiming a gift 
inter vivos in mortgages assigned by 
mother to mother and daughter joint- 
ly, survivor to take all, had burden to 
establish such gift, but was only re- 
quired to establish it by fair prepon- 
derance of the evidence.—Speaker v. 
Keating, 36 F.Supp. 556. 

Cal.App. Where the parties. stipu- 
lated that a confidential relationship 
“ag understood in law” existed between 
a purchaser and the vendor, burden of 
proving an alleged gift by vendor to 
purchaser of the note for the unpaid 
balance, and the requisite intent to 
make such a gift rested upon the pur- 
gen oo v. Wittich, 116 P.2d 
Where confidential relationship ex- 
isted between vendor and purchaser, al- 
legation that delivery of note for un- 
paid balance by vendor to purchaser 
was for safekeeping only, is sufficient 
to place burden of showing that de- 
livery was made with intent to re- 
nounce the obligation upon the pur- 
Oe v. Wittich, 116 P.2d 


Cal.App. Although the usual rule is 
that possession is presumptive evidence 
of an operative delivery, where par- 
ties stand in confidential relationship 
to each other and the one in superior 
position gains an advantage, such per- 
son in superior position has the burden 
of showing that the transaction was 
not constructively fraudulent if the 
transaction is  attacked.—Burdick v. 
Wittich, 116 P.2d 90. 

Il. The burden of proof of a gift is 
on donee, and such proof must be by 
elear and convincing evidence.—Kesh- 
ner v. Keshner, 33 N.B.2d 877, 376 Ill. 
354, reversing In re Keshner’s Estate, 
26 N.H.2d 529, 304 Ill-App. 640. 

Iowa. In action by administrator 
to establish in himself ownership of 
bonds which one in possession claimed 
by gift inter vivos, alleged donee had 
burden, under her pleading and the 
evidence presented, to prove that de- 
cedent Curing his lifetime had given the 
bonds to her and was requirea to sus- 
tain burden by clear, convincing and 
satisfactory evidence.—Bosserman  y. 
Watson, 298 N.W. 804, 230 Iowa 627. 


Kan. In an action by the mort- 
gagee’s administrator and one of the 
heirs to recover on a note and fore- 


close the mortgage, a defendant heir 
had the burden of proving his defenses 
that he was entitled to the note and 
mortgage because of a family settle- 
ment and because of a gift to him by 
the mortgagee——Hotchkiss y. Ogle, 109 
P.2d 134, 153 Kan. 156. 

Mass. In executrix’ suit to declare 
defendant trustee of shares of bank 
stock for testatrix’ benefit or require 
accounting for value thereof, burden 
was on plaintiff to show that defend- 
ant’s mother, who paid for shares, made 
gift thereof before her death to testa- 
trix, as alleged by plaintiff.—Gowell v. 


Twitchell, 28 N.E.2d 531. 
Mo.App. In executrix’ action to re- 
cover money allegedly loaned by de- 


ceased to defendant who by answer de- 
nied such allegation generally, and by 
way of showing that cause of action 
had never existed, showed that such 
sums had been received as gifts, de- 
fendant had ‘‘burden of evidence’ as 
distinguished from “burden of proof” 
in matter of establishing fact that he 
had received particular sums as gifts 
but burden of proving cause of ac- 
rested upon executrix.—Roth y. 
Roth, 142 S.W.2d 818. 
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Mo.App. Where action by testamen- 
tary trustee of deceased officer of cor- 
poration against corporation for mon 
ey allegedly due such officer was de- 
fended on ground of gift of indebt- 
edness to another, defendant had bur- 
den of proving such gift.—Mississippi 
Valley Trust Co. v. Weber Bros. Realty 
Co., 149. S.W.2d 437. 

N.J. Where there has been a trans- 
fer from the subordinate one of two 
persons, between whom exists a rela- 
tionship of trust and confidence, to the 
dominant one, and avoidance of the 
transfer is sought, the transferee has 
the burden of proving that there was 
no deception, undue influence, unfair- 
ness, concealment, or coercion, and thav 
the transaction was thoroughly under- 
stood by the transferor.—Stewart v. 
Stewart, 20 A.2d 1, 129 N.J.Eq. 481. 

N.Y. The decedent’s subsequent pos- 
session of ring purchased by his di- 
vorced wife with her individual funds 
did not give rise to presumption that 
ring was delivered to husband with 
intention on part of wife to transfer 
title thereto.—In re Kelly’s Estate, 33 
N.E.2d 62, 285 N.Y. 139, modifying 20 
N.Y.S.2d 689, 259 App.Div. 1024. 

N.Y.Sur. Where claimant filed claim 
against estate on a note and executors 
offered in evidence canceled checks 
payable to claimant and aggregating 
same amount as face of note, claimant 
was entitled to offer any competent 
evidence in explanation of the purpose 
of the checks which remained payable 
to her other than her own testimony, 
and on her failure to do so gift would 
not be presumed. Civil Practice Act, § 
347.—In re Seigle’s Estate, 26 N.Y.S.2d 
410, 176 Mise. 15. 

N.Y.Sur. To establish ‘that a gift 
has been made, the burden rests'on the 
donee to show by the clear evidence 
each and every element essential to es- 


tablish that a gift was made—IJn re 
Zweig’s Estate, 29 N.Y.S.2d 157, 176 
Misc. 770. 


Pa. In suit to set aside gift inter 
vivos of money withdraw from sav- 
ings account and, pursuant to notice 
of withdrawal, paid to donee who was 
onor’s friend, evidence established 
hat donee did not stand in confidential 
relationship to donor so as to cast bur- 
den on donee of proving that gift 
was voluntary act of donor, both fair 
and beyond suspicion.—Naulty vy. Stite- 
ler, 19 A.2d 141, 341 Pa. 234. 

Pa.Super. There is no presumption 
against the validity of a gift by a par- 
ent to a child.—Reynolds v. Maust, 15 
A.2d 853, 142 Pa.Super. 109. 

_Tenn.App. The existence of  rela- 
tion of special trust and confidence be- 
tween two persons does not prevent the 
one who is dependent upon the other 
from giving him property but guch re- 
lation raises a presumption of in- 
validity of such a gift and the burden 
is upon the donee to show by the clear- 
est and most satisfactory evidence that 
at the time the transaction took place, 
no advantage whatever was taken.— 
Miller v. Proctor, 145 S.W.2d 807. 

Where a confidential relationship ex- 
ists, donee must show that no undue 
influence was used and the gift was 
understandingly and voluntarily made 
by donor and that donor had the bene- 
fit of competent and independent ad- 
vice of a disinterested third party and 
such rule is applicable not only where 
the donor himself seeks to impeach 
the gift but also where his heirs or 
distributees seek to do so.—Miller vy. 
Proctor, 145 S.W.2d 807. 

The rule that where a confidential 
relationship exists, donee must show 
not only that no undue influence was 
used and that gift was understanding- 
ly and voluntarily made by donor is 
especially applicable where the donee 
has already been paid for his services 
and the gift would disappoint the just 
claims ot the donor’s relatives.—Mill- 
er vy. Proctor, 145 S.W.2d 807. 

In suit by donor’s heirs to vacate 
deed by donor to her nurse, where 
there was relation of special trust and 
confidence between donor and nurse, 
court of equity could not allow deed 
of gift to stand in absence of showing 
that nurse did not abuse contidence 


and trust reposed in her and that don- 
or acted freely of her own consent and 
upon independent and _ disinterested 
Bavaro, Mey v. Proctor, 145 8.W.2d 
807. 


§ 72 
See In re Cleveland [1941] 2 Dom.L. 
R. 784. 
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Cal. Under statute, a beneficial gift 
is presumed to be accepted by the 
donee even without his knowledge or 
consent. Civ.Code, § 1059, subd. 2.— 
In re Kalt’s Estate, 108 P.2d 401, 16 
Cal.2d 807, prior opinion 102 P.2d 399. 

Ky. The fact of manual possession 
of a chattel is not of itself sufficient 
to warrant the presumption that there 
had been an actual delivery of it and 
an irrevocable and unconditional trans- 
fer of title—Chipman’s Adm’r v. Ger- 
lach, 150 S.W.2d 633, 286 Ky..157. 

Possession is always an element in 
the donee’s favor and an undisputed 
record of often repeated statements by 
donor that he intended to give or had 
given something to the one who had 
possession of it gives rise to a factual 
presumption or inference that that in- 
tention had been consummated.—Chip- 
man’s Adm’r vy. Gerlach, 150 S.W.2d 
633. 286 Ky. 157. é 

Possession is open to explanation and 
the force of the inference to uphold the 
claim of the donee of an executed gift 
is weakened if the donor is dead and 
the donee had ready access to his prop- 
erty and effects.—Chipman’s Adm’r v. 
Gerlach, 150 S.W.2d 633, 286 Ky. 157. 

N.J.Ch. Where savings bank books 
in name of father in trust for daugh- 
ter were handed to her by the father, 
allegedly as a gift of the savings ac- 
counts, the presumption was that the 
books remained in her possession there- 
after.—Hickey vy. Kahl, 19 A.2d 33, 129 
Nede Bd: 233% 

Ohio App. Acceptance by donee of 
a beneficial gift will be presumed, and 
presumption prevails where gift is de- 
livered to a third person as trustee for 
donee without donee’s knowledge.—In 
re Fetzer’s Estate, 34 N.E.2d 306, ap- 
peal dismissed 26 N.H.2d 207, 136 


of stock in corporation were valid 
“gifts,” though there was no actual ac- 
eeptance of the stock, since the law 
presumes an acceptance of a gift by 
the donee when the gift is unaccompa- 
nied by any condition to be performed 
by him, especially when the gift is 
from a parent to a child.—Simonton y. 
Dwyer, 115 P.2da 316. 
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Kan. In action to set aside assign- 
ments of personalty on account of lack 
of mental capacity of and undue in- 
fluence and fraud allegedly practiced 
on the assignor, testimony which tend- 
ed to establish the activities of one 
of the defendants with reference to the 
property of the assignor while the as- 
signor was in the hospital was admis- 
sible-—Brothers v. Adams, 107 P.2d 
HO Ue mlOe tana 1O.4-D. 


Mo. In determining whether there 
has been a gift inter vivos, time when 
the gift is first asserted has a bearing 
on the issue of delivery.—Cartall v. St. 
} Bowls Union Trust Co., 153 S.W.2d 

(VU, 

N.J.Ch. The mere opening of sav- 
ings bank accounts by father in trust 
for daughter was insufficient to estab- 
lish a completed “gift” or “trust,” 
but evidence could be received to show 
father’s intention to make an absolute 
gift or trust.—Hickey v. Kahl, 19 A.2d 
Bow L2IN. dds) Zoos 


R.I. In determining whether there 
was a valid gift inter vivos of money 
placed by alleged donor in safe deposit 
box, court was entitled to consider all 
evidence before him relating to the al- 
leged donee’s right to the money after 
alleged donor’s death, including the 
conduct of both under the agreement, 
since the form of the agreement for 
the deposit was not conclusive, even 
though it be construed as granting to 
the alleged donee any rights to re- 
move and to have and use all the con- 
tents of the box during the alleged do- 


‘GIFTS 


nor’s life.—Millman y. Streeter, 19 A. 
2d 254, reargument denied 21 A.2d 559. 
in determining whether there had 
been a valid gift inter vivos by de- 
ceased to his friend of money in safe 
deposit box, the trial justice had a 
right to consider the shifting by _ re- 
spondent of the basis of her claim 
from a different basis made at previous 
hearings and in the present suit, and 
the conflict between certain conduct of 
alleged donor’s friend and her testi- 
mony.—Millman v. Streeter, 19 A.2d 
254, reargument denied 21 A.2d 559. 

In determining whether there had 
been a valid gift inter vivos by de- 
ceased to his friend of money in sate 
deposit box, the trial justice had a 
right to consider the conflict between 
certain of the testimony of the friend 
of the alleged donor and that of third 
persons and the exercise by the al- 
leged donor alone of the right to use 
the money in the safe deposit box.— 
Millman y. Streeter, 19 A.2d 254, rear- 
gument denied 21 A.2d 559. 

In determining whether there had 
been a valid gift inter vivos by de- 
ceased to his friend of money in sate 
deposit box, trial justice had a right 
to consider conflicts in the friend’s 
testimony, and her testimony that she 
had added the name of alleged donor 
to the box as a matter of “convenience” 
as contrasted with other testimony to 
the contrary, and testimony of friend, 
which was open reasonably to an infer- 
ence that she knew and felt that all of 
alleged donor’s alleged gifts to her 
were made because he wanted every- 
thing in order “if anything happened 
to him’.—Millman v. Streeter, 19 A.2a 
254, reargument denied 21 A.2d 559. 


Tex.Civ.App. Evidence, whether di- 
rect or circumstantial, is competent 
when introduced for the purpose of ei- 
ther sustaining or defeating a gift.— 
McGrede v. Rembert Nat. Bank, 147 S. 
W.2d 580, error dismissed, judgment 
correct. 

Tex.Civ.App. In action by decedent’s 
mother against decedent’s executrix in 
both individual and representative ca- 
pacities for proceeds resulting from 
sale of corporate shares standing in de- 
cedent’s name but allegedly belonging 
to plaintiff, the financial condition of 
plaintiff was relevant to show circum- 
stances consistent with intention to 
make gift of the shares involved.—Ells- 
worth v. Ellsworth, 151 S.W.2d 628, er- 
ror refused. 

Where issue was whether corporate 
shares had been given deceased son by 
plaintiff mother or transferred to him 
to evade income tax, proof over objec 
tions of irrelevancy and immateriality 
that mother had failed to produce 
copies of income tax returns although 
served with subpcena duces tecum was 
not error where it was shown that 
plaintiff was willing to produce re- 
quired data if commanded to do so by 
eourt.—Ellsworth v. Hllsworth, 151 S. 
W.2d 628, error refused. 
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D.C.N.Y. Evidence showed intention 
on part of mother to make a gift inter 
vivos to daughter of mortgages by ex- 
ecuting assignments of mortgages to 
mother and daughter jointly, survivor 
to take all.Speaker v. Keating, 36 F, 
Supp. 556. 

Where mother executed assignments 
of mortgages to herself and daughter 
jointly, survivor to take all, ‘“‘accept- 
ance’ by daughter of the gift inter 
vivos was shown by signing a letter 
authorizing mother to collect all inter- 
est on mortgages which might be held 
by daughter and mother jointly and 
that daughter would not make any 
claim against mother’s estate for any 
interest that might be collected by the 
mother, by daughter’s execution of ex- 
tension of one mortgage and discharge 
of another, and by her knowledge with- 
out rejection of the gift.—Speaker vy. 
Keating, 36 F.Supp. 556. 

A daughter claiming a _ gift inter 
vivos in mortgages assigned by mother 
to mother and daughter jointly, surviv- 
or to take all, had burden to establish 
such gift, but was only required to 
establish it by fair preponderance of 
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the evidence.—Speaker y. Keating, 36 
F.Supp. 556. 

Ala. In grantor’s action to cancel 
conveyance of his interest in father’s 
estate to a brother, who had for several 
years managed estate as sole surviving 
executor, evidence failed to establish 
that grantor’s free agency was inver- 
fered with by any eonduct of gvruutee 
or by any conspiracy between grantee 
and sister to deprive grantor of his 
rights, so as to entitle grantor to de- 
cree of cancellation—Patterson  v. 
Leonard, 200 So. 759, 240 Ala. 652. 

Ark. The same strict degree of proof 
is not required regarding delivery, in 
order to support a gift, between mem- 
bers of a family as between strangers. 
—Aycock v. Bottoms, 144 S.W.2d 43. 

Ark. In sister’s suit against broth- 
ers for partition of land inherited from 
their father, wherein defendants con- 
tended that they had acquired title by 
oral conveyance from their father 
coupled with possession, evidence sus- 
tained finding that the father failed to 
effectively convey separate tracts to 
four children, where the property was 
assessed for taxes in father’s name, 
rents were paid during the father’s 
lifetime and partly during his widow’s 
Temes v. Smith, 150 S.W.2d 


Cal.App. In action by executor to 
compel nieces of deceased to account 
for securities belonging to the estate, 
wherein the nieces contended that the 
deceased had made a gift of the se- 
curities to them before her death, evi- 
dence supported judgment for the ex- 
ate sai Aa v. Turner, 106 P.2d 

Cal.App. In action to quiet title to 
real property and to obtain decree 
that delivery of the note for the unpaid 
balance of the purchase price by vendor 
to purchaser was a gift, evidence jus- 
tified judgment for defendants on 
ground that delivery was not operative 
pe a gift.—Burdick v. Wittich, 116 P.2d 


Ga.App. In 


ings, defendant’s evidence that his 


mother, at time when she owned realty © 


in question, told him to build on the 
realty and that she would give the 
realty to him, that he thereupon built 
a dwelling on the realty and lived 
therein’ with his family for about 25, 
years, that he had been in continuous 
possession, had made improvements, 
had paid no rent, and had for the last 
three years returned the realty for 
taxes, showed a complete equity in de- 
fendant under a parol “gift’? within 
meaning of statute, and burden shifted 
to plaintiffs to show some superior 
right or title. Code 1933, § 37-804.— 
Holton v. Mercer, 15 S.H.2d 253. 

_ Ill. The burden of proof of a gift 
is on donee, and such proof must be 
by clear and convincing evidence.— 
Keshner v, Keshner, 33 N.H.2d 877, 376 
Ill. 354, reversing In re Keshner’s Es- 
tate, 26 N.E.2d 529, 304 Tll.App. 640. 
_ Iil.App. In action by conservator of 
incompetent for return of jewelry 
which incompetent’s daughter had dis- 
posed of by will on theory that it had 
been acquired from incompetent and 
which daughter’s husband and _ sister 
after daughter’s death had allegedly 
obtained from incompetent by fraudu- 
lent misstatements, evidence that a 
close bond of affection existed between 
daughter and her parents, and that for 
five years or more prior to adjudica- 
tion, incompetent had recognized the 
rights of legatee as expressed in 
daughter’s will sustained finding that 
jewelry was the subject of a valid 
“sift inter vivos’? from incompetent to 
daughter, and that daughter’s legatee 
was entitled to the jewelry as against 
conservator.—In re Ashbeck’s Estate, 31 
N.B.2d 326, 308 Ill.App. 326. 

Il.App. Evidence was not suflicient- 
ly clear and convincing to establish gift 
inter vivos of 17 certificates of stock 
from deceased to alleged donee.—In re 
Preib’s Estate, 34 N.B.2d 126, 310 Ill. 
App. 389. 

Iowa. Gift inter vivos required sup- 
porting proof of donor’s intention and 
purpose to give and of intention to 
pass title by the gift, and proof that 


dispossessory proceed-— 


ey er 
Drotet: -Bos 
vy. Watson, 298 N.W. 804, 230 Iowa 627. 
F Where evidence regarding gift inter 
vos is conflicting, a preponderance of 
idence must do more than merely 
turn scales lightly in favor of gift and 
must be such as to leave no reasonable 
‘oom for doubt as to the donor’s inten- 
‘ion.—Bosserman y. Watson, 298 N.W. 
804, 230 Iowa 627. 
Towa. In action by administrator to 
establish in himself ownership of 
- bonds which one in possession claimed 
by gift inter vivos, alleged donee had 
burden, under her pleading and the 
yidence presented, to prove that de- 
dent during his lifetime had given 
e bonds to her and was required to 
ustain burden by clear, convincing 
--and_ satisfactory evidence.—Bosserman 
. Watson, 298 N.W. 804, 230 Iowa 627. 
ne claiming bonds by gift inter vi- 
vi s had burden of establishing essen- 
elements and of proving consum- 
mated gift by clear and_ satisfactory 
-evidence.—Bosserman y. Watson, 298 
j . 804, 230 Iowa 627. 
n action by administrator to estab- 
lish in himself ownership of bonds 
hich one in possession claimed by 
ft inter vivos, evidence was insuffi- 
ent to show a completed and consum- 
lated gift—Bosserman vy. Watson, 298 
.W. 804, 230 Iowa 627. 
_ Kan. Direct evidence was not neces- 
sary for plaintiffs to prevail in action 
to set aside assignments of personalty 
account of mental incapacity of 
_ undue influence and fraud _al- 
edly exercised on the assignor before 
' death.—Brothers v. Adams, 107 
id 757, 152 Kan. 675. 
In action to set aside assignments of 
sonalty on ground of lack of mental 
acity of and undue influence and 
aud allegedly practiced on the as- 
gnor, evidence was sufficient to sus- 
in findings that fraud and undue 
uence had been practiced on _ the 
ignor.—Brothers v. Adams, 107 P, 
2d 757, 152 Kan. 675. 

‘Kan. In an action by the mort- 
‘ee’s administrator and one of the 
eirs to recover on a note and_fore- 
close the mortgage, evidence held in- 
‘sufficient to support the claim of a 
defendant heir that he was entitled to 
e note and mortgage because of a 
ily settlement with the plaintiff 
r, and because of a gift to him by 
mortgagee.—Hotchkiss y. Ogle, 109 
w27d134, 153 Kan: 156. 
In an action by the mortgagee’s ad- 
_ministrator and one of the heirs to 
recover on a note and foreclose the 
mortgage, clear and convincing evi- 
dence is required to support the de- 
_fenses of a defendant heir that he was 
entitled to the note and mortgage be- 
cause of a family settlement and be- 
eause of a gift to him by the mort- 
agee.—Hotchkiss v. Ogle, 109 P.2d 134, 
53 Kan. 156. 
Yestimony that the mortgagee had 
told a person entrusted with the pos- 
session of the mortgage and the note 
secured thereby to deliver the papers 
to the mortgagee’s brother if anything 
happened to the mortgagee, without 
stating for what purpose they were to 
be delivered, was insufficient to estab- 
lish a valid gift—Hotchkiss v. Ogle, 
e109 P.2d 134, 153 Kan. 156. 
Ky. In suit in equity by heirs of in- 
testate against administrator and cer- 
tain other heirs to compel the inclu- 
sion in inventory of intestate’s per- 
sonal assets of jewelry which intestate 
had given to certain heirs during her 
- lifetime, on ground that intestate was 
mentally incompetent to make the gifts, 
- evidence of impaired health alone was 
not enough to prove mental incom- 
_ petency of intestate, where the impair- 
ment was not to such an extent as to 
dim, weaken, or dissipate intestate’s 
mental faculties.—Gernert y. Liberty 
Nat. Bank & Trust Co. of Louisville, 
+145 S.W.2d 522, 284 Ky. 575. 

Ky. Gifts first asserted after death 
q of donor are regarded with suspicion 
and must be established by clear and 
convincing evidence.—Chipman’s Adm’r 
’ co 150 S.W.2d 633, 286 Ky. 
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ticle and the relationship of_the _ 
ties are important factors.—Chipman’s 
Adm’r v. Gerlach, 150 S.W.2d 633, 286 
TVA Oe 

Ky. Testimony by widow that de- 
cedent had indorsed stock certificates, 
that she witnessed his signature, and 
that he then handed the stock to son 
who took possession thereof, coupled 
with testimony of son that stock was 
never thereafter out of his possession, 
established that the stock had been 
accepted as a gift, notwithstanding tes- 
timony by treasurer of corporation that 
decedent had brought the stock to 
treasurer complaining that he was not 
receiving full amount of the dividends. 
—York’s Ancillary Adm’r, v. Bromley, 
151 S.W.2d 28, 286 Ky. 533. 

Testimony by attorney to whom 
notes had been given for collection that 
owner upon retaking possession there- 
of stated that he had given the notes to 
daughter, coupled with evidence of 
daughter’s possession, established a 
gift thereof to daughter.—York’s Ancil- 
lary Adm’r vy. Bromley, 151 S.W.2d 
28, 286 Ky. 533. 


Possession of bonds by daughter aft- 


er father’s death or sale thereof by 
daughter during her father’s lifetime 
and retention of proceeds would not es- 
tablish a gift thereof by father to 
daughter, since such would not be in- 
consistent with custody as agent, par- 
ticularly where, during last years of 
father’s life, the daughter largely man- 
aged and controlled his personal estate. 
—York’s Ancillary Adm’r y. Bromley, 
151 S.W.2d 28, 286 Ky. 5383. 


Md. The evidence of every element 
necessary for a complete and perfect 
gift should be clear and convincing.— 
Pomerantz v. Pomerantz, 19 A.2d 713. 

Md. That by-laws. of bank in which 
deposit was made by father in name 
of minor daughter, subject to order 
of father, provided that parents could 
make deposits for children and if de- 
sired could make deposits subject to 
control of parents or another person 
as they might designate, was not au- 
thority to uphold deposits as a com- 
plete and valid gift inter vivos, where 
other evidence was to the contrary.— 
Pomerantz v. Pomerantz, 19 A.2d 713. 

Mass. WHyvidence showing, among 
other things, that father did not man- 
ually deliver shares in a real estate 
trust to his son, that father at no 
time during his life relinquished con- 
trol over them, and that father received 
all the income, supported finding that 
father did not intend to make a pres- 
ent ‘gift’? of shares, even though writ- 
ing on back of one certificate stated 
that shares belonged to son.—Rock y. 
Rock, 33 N.H.2d 973, 309 Mass. 44. 


Where record did not show that a 
father at the time of his death was in- 
debted to his son who was appointed 
administrator of father’s estate, shares 
of a real estate trust were erroneously 
excluded from inventory of father’s 
estate on ground that they were given 
to son by father in payment of money 
which father owed son.—Rock y. Rock, 
33 N.H.2d 973, 309 Mass. 44. 


Mich. Where there is no suggestion 
of fraud or undue influence, very slight 
evidence will suffice to establish deliv- 
ery of a gift inter vivos.—Cook v. Fra- 
ser, 299 N.W. 113, 298 Mich, 374. 

Mich. In suit to compel widow and 
administratrix to inventory, as part of 
assets of husband’s estate, certain secu- 
rities claimed by widow by virtue of 
gift inter vivos from her deceased hus- 
band, evidence sufficiently established 
a gift inter vivos.—Cook y. Fraser, 299 
N.W. 113, 298 Mich. 374. 

Mo. Generally, a gift inter vivos, 
sought to be established after alleged 
donor’s death, must be proved by 
forceful, clear and conclusive testi- 
mony convincing court beyond reason- 
able doubt of its _truthfulness.—St., 
Louis Union Trust Co. v. Busch, 145 
S.W.2d 426. 

Mo. In suit by trustees and part of 
beneficiaries of testamentary trust es- 
tate against executors under testator’s 
deceased son’s will to determine own- 


urt’s finding ~ 
gave shares to son durin: 
that they were owned by. 
—St. Louis Union Trust Co. 
145 S.W.2d 426. } ey ae 

Mo. To establish parol trust and 
gift inter vivos, testimony must be 
clear, cogent, and convincing, SO as 
to leave no room for reasonable doubt ' 
in chancellor’s mind, especially where 
gift is not asserted until after alleged — 
donor’s death.—Stein v. Mercantile “q 
promis Bank & Trust Co., 148 S.W.2d 
570. 
Mo. A gift inter vivos must be es- 
tablished by clear and convincing tes- 
timony, especially where such gift is 
not asserted until after the death of | 
the alleged donor, and gifts thus pre- 
ferred after death of the alleged donor 
are regarded with suspicion.—Missis- 
sippi Valley Trust Co. v. John F. 7 
peered & Bro. Grocery Co., 148 S.W.2d 
Mo.App. A gift inter vivos must be 
established by clear and convincing 
testimony, especially where the gift is 
not asserted until after the death of 
the alleged donor.—Mississippi Valley 
Trust Co. v. Weber Bros. Realty Co., 
149 S.W.2d 437. 

In action by testamentary trustee of 
former corporate officer for amount of 
indebtedness of corporation, which ac- 
tion was defended on ground of gift 
of indebtedness to a third person, 
where the indebtedness was not evi- 
denced by a written instrument and 
there was no delivery or transfer of the 
jndebtedness symbolical or otherwise, 
there was not sufficient proof of 
the alleged “gift’.—Mississippi Valley 
Trust Co. vy. Weber Bros. Realty Co., 
149 S.W.2d 437. 

Mont. In suit to remove cloud on ti- 
tle to realty allegedly resulting from 
deed executed by woman to man with 
whom she lived as husband and wife 
for about 17 years prior to her death, 
and who furnished most of money 
with which to acquire property which 
was taken in woman’s name, evidence 
was insufficient to show that money 
furnished by man was “gift” to the 
woman.—Hstey v. Haughian, 113 P.2d 
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N.J.Ch. The fact that deceased’s 
daughter, who was named as execu- 
trix, did not inform one who was 


named as executor, or executor’s attor- 

ney, that savings bank books in name 
of deceased in trust for her had been 
given to her by deceased, until several 
days after they were placed in safe 
deposit box, was of slight moment in 
passing on question whether deceased 

had made a gift of the savings ac- 
counts to her.—Hickey yv. Kahl, 19 A. 

2d 33, 129 N.J.Hq. 233. 

The fact that father, who opened 
savings accounts in bank in his name 
in trust for his daughter, made no 
withdrawals therefrom was evidence 
that he had a donative intention toward 
his daughter with reference to the mon- 
ey so deposited, especially when he 
maintained other savings accounts in 
his individual name from which he 
made withdrawals for his own use.— 
Hickey v. Kahl, 19 A.2d 38, 129 N.J. 
Rq. 233. 


In suit by executor to determine 
ownership of money standing to the 
credit of two savings accounts opened 
in the name of deceased in trust for 
his daughter, evidence established a 
“sift” of the money by deceased to his 
daughter or a “trust.’—Hickey y. Kahl, 
19 A.2d 338; 129 N:J.Hq. 233. 

Daughter had burden of proof to 
establish by satisfactory evidence that 
her father had a donative intention 
toward her when shortly before his 
death he gave her certain sums of 
money to pay certain bills and al- 
legedly to keep the balance.—Hickey v. 
Kahl, 19 A.2d 33, 129 N.J.Eq. 233. 

Evidence of deceased’s daughter was 
not sufficient to establish that when 
deceased shortly before his death gave 
her certain sums of money to pay cer- 
tain bills, he told her she could keep 
the balance for herself.—Hickey vy. 
Kahl, 19 A.2d 338, 129 N.J.Hq. 233. 
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N.Y. Where decedent’s divorced wife 
purchased ring with her individual 
funds to give to their son who refused 
to accept delivery of ring, which was 
thereafter worn by decedent for a num- 
ber of years until shortly before his 
death when he handed it to his second 
wife for safekeeping, there was no 
“gift” of ring by divorced wife to de- 
eedent, in absence of any evidence of 
delivery of possession to him or that 
he ever claimed during his lifetime that 
ring belonged to him.—In re Kelly’s 
Hstate; 383 “N:.b.2d (62). 285 "N.Y. 139, 
modifying 20 N.Y.S.2d 689, 259 App. 
Div. 1024. 

The fact that wife of decedent per- 
mitted him to take possession of ring 
purchased with her individual funds 
did not establish a “gift” of ring, since 
that fact indicated merely joint custody 
thereof and joint custody negatived 
any idea of a gift.—In re Kelly’s Hs- 
tate, 33 N.H.2d 62, 285 N.Y. 139, modi- 
fying 20 N.Y.S.2d 689, 259 App.Div. 

To establish making of gift, person 
claiming benefit thereof must show by 
elearest evidence each and every ele- 
ment essential to establish that a gift 
was made.—In re Kelly’s Estate, 33 
N.H.2d 62, 285 N.Y. 139, modifying 
20 N.Y.S.2d 689, 259 App.Div. 1024. 

N.Y.App.Div. Testimony of dece- 
dent’s friend that decedent, fearing that 
he would not get well, gave bank book 
to niece of wife saying, ‘if any- 
thing ever happens to me this is for 
you,” corroborated by physician, was 
sufficient to show “delivery” of bank 
book to the niece and established valid 
gift. Surrogate’s Court Act, § 309.—In 
re Murphy’s Estate, 23 N.Y.S.2d 591. 

N.Y.Sur. Evidence that donor, when 
in good health, gave key to safe de- 
posit box in another city to donee, 
stating that donor wanted donee to 
“have everything in his vault” and that 
donor would go with donee to vault so 
that donee could get into vault, that 
donor subseguently stated that he had 
delivered key to donee and that every- 
thing in box was donee’s “to do with 
as she pleased, whenever she pleased’, 
and that donor intended to marry 
donee, was insufficient to establish a 
present “absolute gift’.—In re _ Dela- 
penha’s Estate, 28 N.Y.S.2d 975, 176 
Mise. 732. : 

Ohio App. Pvidence that wife, who 
had maintained a household in common 
with her husband and sister, placed 
inventory of the property which had 
been prepared for insurance purposes 
many years before in sister’s hands, 
and said “I am giving you everything 


now,’ held to establish “gift inter 
vivos.’—In re Milliken’s Estate, 31 
N.H.2d 866. 


The fact that residuary legatee, when 
she and every one else concerned con- 
sidered that estate was solvent, per- 
mitted administrator to sell property 
and apply proceeds of sale to payment 
of estate’s obligations, was not signifi- 
eant as respects legatee’s claim, sup- 
ported by evidence, that such property 
had been given to >her by decedent 
during decedent’s lifetime.—In re Mil- 
liken’s Estate, 31 N.E.2d 866. 

Pa. Tvidenece sustained decree dis- 
missing bill to set aside gift inter vivos 
of money withdrawn from savings ac- 
count and, pursuant to notice of with- 
drawal, paid to donee who was donor’s 
friend, on ground that donor had suffi- 
cient mental capacity to transact busi- 
ness when he signed order of with- 
drawal.—Naulty vy. Stiteler, 19 A.2d 
141, 341 Pa. 234. 

Evidence sustained decree dismissing 
bill to set aside gift inter vivos of 
money withdrawn from savings ae- 
count and, pursuant to notice of with- 
drawal, paid to donee who was the 
donor’s friend, on ground that, even 
if donee stood in confidential relation- 
ship with donor, donee sustained bur- 
den of proving that gift was the volun- 
tary act of the donor, both fair and 
beyond suspicion.—Naulty vy. Stiteler, 
19 A.2d 141, 341 Pa, 234. 

Pa,Super. While burden of proof to 
establish a gift is upon one claiming 
title to property as result of alleged 
gift, less evidence in support thereof is 
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necessary when transaction is between 
a parent and child than is ordinarily 
required.—Reynolds y. Maust, 15 A.2d 
853, 142 Pa.Super. 109. 

Pa.Super. Hyidence that prior to 
death decedent executed and delivered 
to her son a writing telling son to sell 
bonds, which decedent had previously 
delivered to son for safekeeping, to 
pay decedent’s funeral expenses and 
that balance remaining belonged to son 
warranted conclusion that decedent 
made a valid “gift”? of bonds to son, 
imposing a trust or obligation upon 
son to pay decedent’s funeral expenses. 
—Reynolds v. Maust, 15 A.2d 853, 142 
Pa.Super. 109. 

Pa.Com.Pl. Decedent had lived with 
a daughter and her family, paying her 
no board but charging her no rent. 
Evidence that more than two years be- 
fore his death, in presence of family, he 
handed his daughter an envelope con- 
taining bonds worth more than the 
balance of his property, saying it was 
a reward for her care of him. Testi- 
mony of loose coupons deposited to 
credit of the owner after he had made 
the gift and that donee made declara- 
tions after testator’s death that he had 
left the bonds for her to divide equally 
among the other children and express- 
ing her intention to do so. Question 
turned upon whether after date of al- 
leged gift, plaintiff daughter exercised 
absolute dominion over the’ bonds. 
Held, such question is one of fact and 
for the jury. Testimony sharply con- 
flicted. Significance attached to fact 
that testator did not mention bonds in 
his will, drawn by a lawyer, and the 
most valuable part of his estate. As 
jury might have decided either way and 
no complaint as to admission or exclu- 
sion of testimony or manner of submis- 
sion, verdict for plaintiff should not be 
disturbed.—Delucantonia v. Deluca, 35 
Luz.l.Reg.Rep. 49. 

_Pa.Orph. The donee of a gift inter 
vivos has the burden of proving all 
facts essential to the validity of the 
gift by evidence that is clear and con- 
a a re McClain’s Estate, 4 Fay. 


Pa.Orph. Decedent’s widow claimed 
shares of stock standing of record on 
the corporate books in the name of de- 
eedent as gifts inter vivos and offered 
the testimony of numerous witnesses as 
to the assignment on the back of the 
stock certificates and statements of the 
decedent making gifts thereof to her. 
Held: that she had sustained the bur- 
den notwithstanding that for years 
thereafter decedent had included the 
stock thus given in his financial state- 
ments and had voted it at corporate 
meetings, as such statements were self- 
serving on his part.—In -re McClain’s 
Estate, 4 Fay.l.J. 204. 

R.I. One who sets up a gift as rea- 
son for retaining property of another 
has burden of proving such gift by 
satisfactory evidence, especially where 
alleged donee is in a position of trust 


and confidence.—Reynolds v. Stevens, 
18 A.2d 637. 
R.I. In suit by executors against 


deceased’s friend who cared for de- 
ceased prior to his death, to establish 
constructive trust in specific funds in 
friend’s possession, which were pro- 
ceeds of two checks drawn on de- 
eceased’s bank account by friend acting 
as agent for deceased, evidence failed 
to establish ‘‘gift” of proceeds to 
ee cherie v. Stevens, 18 A.2d 
The 


R.I. Where money belonging solely 
to alleged donor was placed in safe de- 
posit box, and alleged donor and his 
friend executed agreement that they 
hired and held box as joint tenants, 
with the survivor to have exclusive 
right of access thereto for any pur- 
pose, including right to remove con- 
tents in case of the death of either, 
and the agreement was made without 
valuable consideration, the law general- 
ly stated as _ to gifts inter vivos was 
required to be applied, and therefore 
the burden was on the alleged donor’s 
friend to establish by satisfactory evi- 
dence a completed gift in presenti of 
a joint interest in the money, with the 
attendant right of survivorship.—Mill- 
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man vy. Streeter, 19 A.2d 254, reargu- 
ment denied 21 A.2d 559. 

Tenn.App. The existence of relation 
of special trust and confidence between 
two persons does not preyent the one 
who is dependent upon the other from 
giving him property but such relation 
raises a presumption of invalidity of 
such a gift and the burden is upon 
the donee to show by the clearest and 
most satisfactory evidence that at the 
time the transaction took place, no ad- 
vantage whatever was_ taken.—Miller 
v. Proctor, 145 S.W.2d 807. 

Tex.Civ.App., In action by decedent’s 
mother against decedent’s executrix in 
both individual and representative ca- 
pacities for proceeds resulting from 
sale of corporate shares standing in de- 
cedent’s name but allegedly belonging 
to plaintiff, evidence sustained findings 
of jury that shares had been given to 
decedent by _ plaintiff.—Hllsworth  v. 


Ellsworth, 151 S.W.2d 628, error) re- 
fused. 

Tex.Civ.App. The circumstances 
that instrument, stating that signer 


willed specified amounts to named per- 
sons, including one designated as ad- 
ministrator, and any money left to 
named club, indicated signer’s inten- 
tion to give property by will and evi- 
denced such date of feeling by him 
toward administrator and club as 
might be corroborative of and consist- 
ent with gifts to them, were insuffi- 
cient to show “gift” to administrator 
personally and in trust for elub.— 
O’Donnell v. Halladay, 152 S.W.2d 847. 
error refused. 

Statements by sanatorium patient to 
his nurse that he wanted certain per- 
son to manage or take charge of things 
after his death held not evidence of his 
intention to vest title in praesenti to 
his bank deposit in such person, as 
required to establish “gift” thereof be- 
fore patient’s death, in view of pa- 
tient’s contemporaneous signature of 
instrument which would have given 
such person right to take charge of pa- 
tient’s property after patient’s death if 
it had been executed in proper form, as 
such instrument negatived idea of: gift 
in praesentii—O’Donnell y. Halladay, 
152 S.W.2d 847, error refused. 

Possession of savings bank book by 
alleged donee of bank deposit does not 
establish or even raise presumption of 
“sift” of deposit to him by depositor.— 
O’Donnell v. Halladay; 152 S.W.2d 847. 
Error refused. 4 
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N.Y.App.Div. Where decedent’s friend 
testified that decedent expressed inten- 
tion to give certain life policies to niece 
of decedent’s wife, and decedent sub- 
sequently delivered policies and pre- 
mium receipt books to friend in whose 
possession they remained until dece- 
dent’s death, evidence was not sufficient 
to show ‘delivery’ of policies to the 
niece, and valid gift was not estab- 
lished.—In re Murphy’s Hstate, 23 N.Y. 
S.2d 591. 

Ohio App. Gifts completed by sym- 
bolic delivery are not favored in law 
and must be clearly proved.—In re 
Bacon's Hstate, 32 N,E.2d 433. : 

Pa. .Payees’ actual possession of note 
and other evidence held to authorize 
finding that note was delivered as a 
gift by deceased maker.—In re Koleff’s 
Estate, 16 A.2d 384. 

§ 84 

Iowa. To take a case out of the stat- 
ute of frauds, on ground of a part per- 
formance of an oral contract or gift, 
it is necessary to establish the gift or 
contract by clear, unequivocal and defi- 
nite testimony and to establish clearly 
and definitely the acts claimed to be 
done thereunder and that such acts 
were referable exclusively to the con- 
tract or gift—Moore y. Olson, 294 N. 
W. 305. 


§ 85 

Me. Whenever relation between two 
persons is such that one is completely 
dependent and relies on, and _ neces- 
sarily reposes confidence in, the oth- 
er, a “fiduciary or confidential rela- 
tion’? exists and law implies a condi- 
tion of superiority held by the one 
over the other, so that in every trans- 
action between them in the nature of a 


q 
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deed, gift, contract, or the like, by 
which the superior party obtains a 
possible benefit, the existence of un- 
due influence and the invalidity of the 
transaction is presumed, and the bur- 
den of proof is cast upon the one who 
receives the benefit to show by clear 
evidence that he or she acted with en- 
tire fairness and other party acted in- 
dependently with full knowledge and 
of his own volition free from undue 
influence—Small v. Nelson, 16 A.2d 
473. 
Evidence as to the enfeebled condi- 
tion of a bachelor, 90 years of age, who 
had relied on his female cousin for 
several months before death for care 
and advice as to his affairs, and had 
been kept under opiates for several 
weeks, established existence of a ‘‘con- 
fidential relationship” between the 
bachelor and his cousin and cast upon 
cousin the burden of proving by clear 
evidence the validity and entirely vol- 
untary character of a claimed gift by 
bachelor to cousin of remainder of 
bachelor’s life savings allegedly made 
just four days before bachelor’s death. 
—Small v. Nelson, 16 A.2d 473. 

Pa. Evidence held not to show sus- 
picious circumstances surrounding ex- 
ecution of note as gift to friends who 
eared for maker in his last illness.— 
In re Koleff’s Estate, 16 A.2d 384. 

Evidence indicating only that payees 
of note executed by decedent as a gift 
were concerned in preparation of the 
note, and that one payee was author- 
ized to have access to decedent’s safe 
deposit box, held not to establish ex- 
istence of “confidential relation’ be- 
tween payees and decedent, affecting 
validity of the note—In re Koleft’s Hs- 
tate, 16 A.2d 384. 


§ 89 

Il.App. Whether bonds which had 
been left with bank for safekeeping 
by intestate, and had been turned over 
by the bank to intestate’s son, were 
given to the son by the intestate, or 
whether the son merely had the right 
to use of the bands which therefore 
were part of the assets of the in- 
testate’s estate, was for jury.—In re 
Strickiand’s Estate, 32 N.W:2d 660, 309 


Ky. Whether deceased had _ given 
diamond ring to betrothed was for 
jury.—Chipman’s Adm’r y. Gerlach, 150 
S.W.2d 633, 286 Ky, 157. ; 

Me. Where eyidence as to circum- 
stances under which a 90-year-old 
bachelor just four days before _ his 
death allegedly gave his life savings 
to a female cousin, with whom he was 
living and on whom he had relied for 
care and advice as to his affairs, es- 
tablished the existence of a confidential 
relation between the parties, the ques- 
tion whether donee had overcome the 
presumption of undue influence and in- 
validity of the gift was for the jury. 
—Small v. Nelson, 16 A.2d 473. 

Mo. Title to money, deposited by 
owner thereof in California banks to 
eredit of himself and another jointly 
as result of such other’s fraud or un- 
due influence, was not conclusively 
transferred to him as survivor on own- 
er’s death. St.Cal.1929, p. 444, § 15a.— 
In re Decker’s Estate, 152 S.W.2d 104. 

N.Y.Sur. Where claimant sought to 
establish a gift causa mortis and the 
basic preconditions for such gift were 
lacking from claimant’s proof, court 
was not warranted in permitting the 
jury to speculate as to whether such 
gift was made—In re Reardon’s WHs- 
tate, 26 N.Y.S.2d Ae 175 Mise. 1002. 


Pa. A finding that there was legal 
consideration for note was not neces- 
sary to sustain finding, supported by 
evidence, that note was a gift inter 
vivos.—In re Koleff’s Estate, 16 A.2d 


384. 

Tex.Civ.App. In action for cash sum 
and amount of bank deposit, alleged 
to have been given plaintiff individual- 
ly and as trustee, respectively, by de- 
fendant administrator’s decedent, jury’s 
finding, in response to special issue, 
that decedent entrusted plaintiff with 
decedent’s personal. property for dis- 
tribution, held to refer to tangible phys- 
ical property present in  decedent’s 
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sanatorium room _ under’ evidence.— 
O'Donnell v. Halladay, 152 S.W.2d 847. 
Error refused. 


§ 96 

Pa. If evidence established a con- 
fidential relation between alleged donee 
of a gift causa mortis and testator, 
that would not in itself preclude the 
possibility of a valid gift but would 
serve merely to place on alleged donee 
a heavy burden of proof.—In re Moy- 
er’s Estate, 19 Ton 841 Pa. 402. 


Fla. Gifts causa mortis are tested 
by strict rules—Heyser v. Crane, 198 
So. 472. 

N.Y.Sur. A “gift causa mortis’’, 
which in its essential characteristics is 
a substitute for a testamentary disposi- 
tion of property, must be made under 
apprehension of death from some pres- 
ent disease or some impending peril, 
becomes void by recovery from the dis- 
ease or escape from the peril, is revo- 
cable at any time by the donor and be- 
comes void by the death of donee in 
lifetime of donor, and differs from a 
“sift inter vivos’’ which at the moment 
it is consummated becomes absolute 
and irrevocable-—In re Reardon’s Hs- 
tate, 26 N.Y.S.2d 203, 175 Mise. 1002. 

N.C. A “donatio mortis causa” is a 
gift made by a person in_ sickness, 
who, apprehending his dissolution 
near, delivers, or causes to be deliv- 
ered, to another the possession of per- 
sonal goods to keep as his own in case 
of donor’s decease.—Bynum y. Fidelity 
Bank of Durham, 12 S.H.2d 898, 219 
NIC #1092 

In proving a “gift causa mortis” an 
intentional transfer and actual or eon- 
structive delivery of subject of gift is 
necessary and must be made in view 
of impending death from present ill- 
ness, and to show intention of donor it 
is proper to allege the setting sur- 
rounding donor when alleged gift was 
made.—Bynum y. Fidelity Bank of 
Durham 12—8,H:20d>898"" 219 N.C5109: 

Pa.Orph. Two essentials for a _ gift 
mortis causa are lacking: (1) there 
was no contemplation of death, and (2) 
there was no delivery.—In re Throne’s 
Hstate, 49 Dauph. 251. 

é § 99 

Fla. The intencion of the donor to 
make a gift is an element absolutely 
necessary to the validity of a gift causa 
mortis.—Heyser v. nant! 498 So. 472. 


§ la} 

N.Y.Sur. Where transfers of money 
were evidenced by instruments con- 
cededly executed by the donor a few 
days before her death, while she was 
under the apprehension of death, the 
necessary elements of a “gift causa 
mortis”’ were shown.—In re Zweig’s 
Estate, 29 N.Y.S.2d 157, 176 Mise. 770. 

N.¥.Sur. Where a single man after 
being admitted to hospital and shortly 
before death, resulting from injuries 
sustained in an automobile accident on 
the same day and before stating that 
he knew he was about to die, delivered 
to a nurse in the presence of a male 
nurse his wallet, two bank books, an 
insurance policy, some cash, a key, and 
an identification card, and directed the 
nurse to give them to a named woman 
as he wanted such woman to have 
everything he owned, a valid “gift 
causa mortis’” to the named person of 
all such articles, which constituted the 
entire estate, was thereby made.—In re 
Brooks’ HWstate, 29 N.Y.S.2d 379. 

: § 103 

Mich. Delivery is essential to validi- 
ty of a gift, either inter vivos or causa 
mortis.—Loon v. Des Autell, 293 N.W. 
738, 294 Mich. 527. 

Tex.Civy.App. To constitute effective 
“sift” of chattel, either ‘‘causa 
or “inter vivos”, both at law 
and in equity, there must be ‘‘deliv- 
ery” of chattel to or for benefit of 
donee in sense of surrender of posses- 
sion of property or symbol thereof to 
donee with intention and purpose of 
then vesting title thereto in him.— 
O’Donnell vy. Halladay, 152 S.W.2d 847. 
Brror refused. 

104 


§ 
Mich. Where deceased, after gelling 
land to third party on land contract in 
1932, executed a quitclaim deed and 


2512 
assignment to transfer deceased’s inter- 
est in land to plaintiff, and deceased 
received payments of principal and in- 
terest on land contract until death in 
1937 and retained possession of deed 
and assignment until shortly before 
death, when such instruments were sent 
to plaintiff by letter from person with 
whom deceased was staying, and let- 
ter warranted inference that at time 
of mailing thereof deceased was irra- 
tional and that instruments had been 
mailed to plaintiff without deceased’s 
knowledge, plaintiff could not claim 
land contract by reason of a “trust” or 
“gift causa mortis’’, since there was no 
delivery by deceased.—Loop v. Des Au- 
tell, 2938 N.W. 738, 294 Mich. 527. 
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Ohio App. Where donor, desiring to 
make two gifts, prepared bonds, placed 
them in envelopes, stamped and ad- 
dressed to the donees and thereafter, 
conscious of approaching death, called 
his niece and gave her the keys to 
safety deposit box in which the en- 
velopes had been placed, and directed 
her to procure the envelopes and mail 
them, a gift to the addressees was com- 
pleted, though donor died before niece 
was able to get the envelopes from the 
bank.—In re Bacon’s Wstate, 32 N.H.2d 


433. 
§ 110 

Ariz, The unconditional delivery of 
a gift or grant of property to a third 
person, to take effect at the donor’s 
death, if there is no intention to re- 
voke or actual revocation, is effective 
and valid as of the time of delivery, 
though the enjoyment thereof may be 
POSWORS Soe ein vy. Allred, 111 P.2da 


Mich, Though a “gift causa mortis” 
must be delivered to or for the donee 
to vest title at the death of the donor, 
that does not mean that the subject 
of the gift must be in the hands of the 
donee, but it is sufficient ‘‘delivery” if 
the subject is placed in the hands of 
a third party by the donor with bind- 
ing written instructions which the 
donor does not change.—Lumberg y. 
Commonwealth Bank, 295 N.W. 266, 295 
Mich. 566. 

Where decedent suffering the last 
stages of tuberculosis and aware that 
his time was limited directed bank to 
issue a cashier’s check for full amount 
of his savings account payable to his 
sister in Poland, and bank held check 
under written directions from decedent 
concerning delivery of check to sister, 
there was sufficient ‘delivery’, pre- 
sumed “acceptance”, and thus a valid 
“sift causa mortis’”.—Lumberg v. Com- 
monwealth Bank, 295 N.W. 266, 295 
Mich. 566. 
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Mich. Where decedent suffering the 
last stages of tuberculosis and aware 
that his time was limited directed bank 
to issue a cashier’s check for full 
amount of his savings account payable 
to his sister in Poland, and bank held 
check under written directions from 
decedent concerning delivery of check 
to sister, there was sufficient ‘‘deliv- 
ery”, presumed ‘acceptance’, and thus 
a valid “gift causa mortis’’.—Lumberg 
v. Commonwealth Bank, 295 N.W. 266. 
295 Mich. 566. 

Where a gift causa mortis is bene- 
ficial to the donee and imposes no bur- 
dens on him, acceptance by him is pre- 
sumed as a matter of law, and it is 
sufficient if he avails himself of the 
gift when it becomes known to him 
even after the death of the donor.— 
Lumberg v. Commonwealth Bank, 295 
N.W. 266, 295 Mich. 566. 


§ 120 
Mich, A “gift causa mortis” does 
not vest absolute title in the donee in 
presenti, but remains subject to re- 
call by the donor, whether so specified 
or not, and rights. thereto remain 
changeable during the lifetime of the 
aovor.—Lumberg vy. Commonwealth 

Bank, 295 N.W. Php 295 Mich, 566. 
23: 


§ 

Mich. A will executed by decedent 
after the making of a valid gift causa 
mortis did not revoke the gift.—Lum- 
berg v. Commonwealth Bank, 295 N.W. 
266, 295 Mich. 566. 


§ 131 
Pa. Though certificates of deposit 
have been held to be “negotiable in- 
struments’, they can be _ transferred 


as gifts causa mortis without either - 


endorsement or assignment in writing. 
56 P.S. § 1 et seq.—In re Moyer’s Es- 
tate, 19 A.2d 467, 341 Pa. 402. 

Though the statute providing that 
where the holder of an instrument pay- 
able to his order transfers it for value 
without endorsing it, the transfer vests 
in the transferee such title as the 
transferor had refers to transfers for 
value, the rule expressed therein is ap- 
plicable to the gratuitous transfer of a 
certificate of deposit, 56 P.S. § 101.— 
In re Moyer’s Estate, 19 A.2d 467, 341 
Pa. 402, 


§ 136 
N.Y.Sur. In administrator’s proceed- 
ing to determine whether deceased 


made a gift causa mortis, burden of 
establishing such gift was on claimant. 
—In re Reardon’s Estate, 26 N.Y.S.2d 
203, 175 Misc. 1002. 

Pa. If evidence established a_con- 
fidential relation between alleged do- 
nee of a gift causa mortis and testa- 
tor, that would not in itself preclude 
the possibility of a valid gift but 
would serve merely to place on alleged 
donee a heavy burden of proof.—In re 
ah Estate, 19 A.2d 467, 341 Pa. 
402. 


Where a confidential relation is es- 
tablished between a donor and donee, 
the presumption is that the transac- 
tion, if .of sufficient importance, is 
void, and’ the donee has the burden of 
proving affirmatively a compliance with 
equitable requisites and thereby over- 
coming the presumption.—In re Moy- 
er’s Estate, 19 A.2d 467, 341 Pa. 402. 

A donee in confidential relation to 
donor must affirmatively show that no 
deception was used and that the act 
was the intelligent and understood act 
of the donor, fair, conscientious, and 
beyond the reach of suspicion.—In_re 
Moyer’s Estate, 19 A.2d 467, 341 Pa. 


402. 
§ 137 
N.Y.Sur. Where claimant sought to 
establish a gift causa mortis, alleged 
quotations of deceased’s speech de- 
rogatory to his acting legal representa- 
tive were inadmissible-—In re _ Rear- 


don’s Estate, 26 N.Y.S.2d 203, 175 
Mise. 1002. ‘ 
N.C. In proving a “gift causa mor- 


tis” aa intentional transfer and actual 
or constructive delivery of subject of 
gift is necessary and must be made in 
view of impending death from present 
illness, and to show intention of donor 
it is proper to allege the setting sur- 
rounding donor when alleged gift was 
made.—Bynum v. Fidelity Bank of 
Durham, 12 S.E.2d 898, 219 N.C. 109. 
In action against a bank to recover 
funds deposited therein on ground of 
alleged donatio mortis causa of such 
funds to plaintiff by deceased, it was 
proper for plaintiff, in order to show 
intention of deceased, to allege circum- 
stances surrounding plaintiff’s  rela- 
tionship te deceased and facts concern- 
ing deceased’s state of health and 
death.—Bynum y. Fidelity Bank of 
Durham, 12 S.E.2d 898, 219 N.C. 109. 
N.C. Where there is a controversy 
as to fact of making a gift causa 
mortis, evidence tending to show a 
motive and reason for making gift is 
admissible especially where declara- 
tions of donor or acts performed which 
are relied upon to show delivery are 
ambiguous, and evidence showing 
donor’s affection and regard for donee 
is admissible-—Bynum v. Fidelity 
Bank of Durham, 12 S.H.2d 898, 219 
N:€/71097 
In case of a gift causa mortis by a 
married woman to a person other than 
her husband, evidence of husband’s ill 
treatment of her is admissible to show 
reason and motive for making gift.— 
Bynum y. Fidelity Bank of Durham, 
LQNSH2d 898, 219 NG: 109. 
Tex.Ciy.App. Evidence, whether di- 
rect or circumstantial, is competent 
when introduced for the purpose of ei- 
ther sustaining or defeating a gift.— 
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McGrede v. Rembert Nat. Bank, 147 
S.W.2d 580, error dismissed, judgment 
correct. 

§ 1338 


N.C. Where there is a controversy 
as to fact of making a gift causa mor- 
tis, subsequent declarations of donor 
in nature of admissions against inter- 
est are admissible to show that donor 
has given property to donee, but such 
declarations are not admissible to de- 
feat a gift consummated by _ delivery.— 
Bynum v. Fidelity Bank of Durham, 12 
S.H.2d 898, 219 N.C. 109. 

§ 140 

Fla. Evidence that grandmother 
showed a _ particular interest in her 
granddaughter for many years before 
her death, and several months before 
her death earmarked certain bonds, as 
intended for granddaughter, that two 
days before her death grandmother 
gave granddaughter the key to her de- 
posit box and sent granddaughter to 
bank in another city to obtain bonds 
and to rent a box in her own name and 
see that they were properly lodged 
therein, that effort to accomplish ex- 
change was frustrated because of bank 
rule requiring a written order, and that 
grandmother had said that she was 
afraid that she was not going to get 
well, supported chancellor’s finding that 
there was a valid “gift causa mortis.” 
—Heyser v. Crane, 198 So. 472. 

N.Y.Sur. Where alleged donor, while 
recuperating from cerebral hemorrhage, 
lived with claimant to whom he paid 
certain sum for board and room and 
at time of making alleged gift of se- 
curities to claimant had no illness from 
which death ensued and was under no 
apprehension of impending death and 
thereafter recovered fully from alleged 
illness which he suffered at time of 
making alleged gift, and alleged do- 
nor’s way of living indicated that he 
expected to live for some time, evidence 


was insufficient to establish a “gift 
causa mortis’? notwithstanding that 


donor died shortly after making al- 
leged gift as result of a second cere- 
bral hemorrhage which was unpredict- 
able.—In re Reardon’s Wstate, 26 N.Y. 
S.2d 208, 175 Mise. 1002. 

Where claimant claimed gift causa 
mortis from deceased who lived at the 
claimant’s home and claimant had ac- 
cess to all of deceased’s securities and 
papers, possession of property alleged- 
ly given to the claimant added nothing 
to the claimant’s claim, where evidence 
failed to establish elements of a gift 
causa mortis.—In re Reardon’s Estate, 
26 N.Y.S.2d 203, 175 Mise. 1002. 

Pa, The absence of an endorsement 
on a certificate of deposit payable to 
testator’s order was not conclusive of 
an incomplete gift causa mortis but 
was merely evidence to be considered 
by the jury with all the other circum- 
stances of the case in determining 
whether a gift causa mortis was effect- 
ed as a matter of fact, and in that con- 
nection it was proper to consider 
whether testator at the time of the 
alleged transfer was physically able to 
make such an endorsement, 56 P.S. §§ 
81, 101.—In re Moyer’s Estate, 19 A.2d 
467, 341 Pa. 402. 


GOOD WILL 


§1 

App.D.C. “Good will” is character- 
istic of a going business and essen- 
tially is constituted in the tendency of 
customers to return for trade to those 
with whom they are accustomed to 
deal, and included in the elements 
holding out the lure to return are an 
established trade-name, a _ specific or 
general location, a reputation for serv- 
ice, personal attention, reasonable 
prices, etc., and for most purposes good 
will must be dealt with legally in 
connection with the particular business 
involved.—Burke v. Canfield, 121 F.2d 
877 


N.Y.Sup. The term ‘good will’ is 
generally used as indicating that ele- 
ment of value which inheres in the 
fixed and favorable consideration of 
customers arising from an established 
and well-known and_ well-conducted 


§ 7 

business._-Randall vy. Bailey, 23 N.Y. 
$.2d 173. 

Wash. The “good will” of a_busi- 


ness is that value which inheres in 
fixed and favorable consideration of 
customers arising from an established 
and well conducted business, and sale 
of. good will of a business carries im- 
plied covenant by seller that he will 
not Solicit the custom for which pur- 
chaser paid and seller parted for the 
consideration he received therefor.—J. 
L. Cooper & Co. y. Anchor Securities 
Contos Po eu.s4 be 


_ App.D.C. “Good will’ is character- 
istic of a going business and essential- 
ly is constituted in the tendency of 
customers to return for trade to those 
with whom they are accustomed to 
deal, and included in the elements 
holding out the lure to return are an 
established trade-name, a_ specific or 
general location, a reputation for sery- 
ice, personal attention, reasonable 
prices, etc., and for most purposes 
good will must be dealt with legally in 
connection with the particular business 
Te ohniaew Be v. Canfield, 121 F.2d 

La.App. “Good will’ as the object 
of a sale is the advantage or benefit 
acquired by an establishment beyond 
the mere value of the capital stock, 
funds or property employed in the 
business, in consequence of the general 
public patronage and encouragement 
which the business receives from con- 
stant or habitual customers on account 
of the location, or common celebrity, 


reputation for skill, affluence, punetu- — 


ality, or from other accidental cireum- 
stances or necessities or even from 
ancient partialities or prejudices.—J. 
aged Mouton, Ine., vy. Hebert, 199 So. 

Md. Good will is “property”, injury 
to which is a proper subject for legis- 
lation.—Schill vy. Remington Putnam 
Book Col, TV AL2aeryoy 

Mass. A corporation may have a val- 
uable “good will’”’ even though business 
hay have been conducted at a loss 
during certain years, and existence of 
good will is not negatived by omission 
to carry it upon the books at a cer- 
tain valuation—Commissioner of Cor- 
porations & Taxation v. Ford Motor 
Co., 33 N.H.2d 318, 308 Mass. 558. 

No specific rule can be laid down to 
ascertain the value of good will, but 
each case must be decided in the light 
of its own particular facts, and the 
question presents an issue of faet.— 
Commissioner of Corporations and 
Taxation v. Ford Motor Co., 33 N.E. 
2d 318, 308 Mass. 558. 

Pa.Orph. There is no legally recog- 
nized property right in the nature of 
goodwill attached to the practice of a 
professional man, such as continues to 
exist after his death—In re Baer’s Bs- 
tate, 38 D. & C. 409, 56 Montg. 286, 54 
York 127. 


§ 7 

C.C.A.N.Y. Where there is a trans- 
fer of property which carries with it 
some right to bargain for economic 
advantage which the law recognizes 
like the good will of a business, or the 
right to secure a license to do business, 
there may be the transfer of an ex- 
pectancy which is itself ‘“property’’.— 
Crenshaw v. McKinley, 116 F.2d 877. 

La.App. Vendor of insurance busi- 
ness, including expiration lists, “good 
will’ of the business and membership 
in an insurance exchange, warranted 
the items which he sold and could not 
even by agreement relieve himself of 
that warranty against his own acts. 
Civ.Code arts, 2475, 2504.—J. Alfred 
Mouton, Inc., v. Hebert, 199 So. 172. 

Wash. “Good will’ is “property” in 
legal sense of the term, and subject to 
sale in connection with business pre- 
cisely as other personal property is 
subject to sale—J. L. Cooper & Co. 
v. Anchor Securities Co., 113 P.2d 8465. 

A purchaser of good will may as- 
sign and sell such good will to a third 
person even if transfer from original 
owner does not run to purchaser, “his 
successors and assigns”, and such third 


p 
113 P.2d 845. ‘ 
ae ‘The “good will’ of a business 
is that value which inheres in fixed 
ation of custom- 
established and 


‘solicit the custom for which purchaser 
id and seller parted for the consider- 
tion he received therefor.—J. L. Coop- 
& Co. vy. Anchor Securities Co., 113 
2d 845. 
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Vash. The vendor of good will hav- 
ing right to conduct a rival business 

iy seek for trade by any honest 
nethod, including public advertisement 
or private advertisement among those 
who were not customers of the old 
busi he may deal with old 
attracted by their 


ade with him; 
ll not be permitted to destroy value 
ood will by canvassing directly old 
omers, endeavoring to dissuade 
em from dealing with purchaser of 
d will, and soliciting them to trade 
| vendor.—J. L. Cooper & Co. vy. 
r Securities Co., 113 P.2d 845. 
m if purchaser of good will of 
Trance company had not  wrong- 
lly breached contract employing for- 
r owner of company, former owner 
1 right to be employed by insurance 
partment of another company and 
age in competition with purchaser, 
ormer owner did not have right 
icit his old customers or do any 
hat would interfere with pur- 
rs use and enjoyment of that 
jt had purchased, nor did for- 
_haye right to carry away confiden- 
| information by copies or in his 
and solicit names of customers of 
purchaser thus remembered.—J. L. 
Cooper & Co. y. Anchor Securities Co., 
3 P.2d 845. 
nm absence of express or implied con- 
ions in contract for sale of a_busi- 
together with good will thereof 
he contrary, vendor is at liberty 
t up a similar business in same 
ty and carry it on in his own 
—J. L. Cooper & Co. y. Anchor 
Securities Co., 113 P.2d 845. 
The sale of ‘good will’ of a business 
irries with it, even in absence of a 
trictive covenant, the implied obliga- 
n that seller will not solicit his own 
tomers or do any act that would 
fere with vendee’s use and enjoy- 
t of that which he has purchased. 
L. Cooper & Co. v. Anchor Se- 
rities Co., 113 ee 845. 


eting with buyer in the same 
iness, and involuntary transfer does 
t+ affect seller’s Tiberty to do either. 
tual Life Ins. Co. vy. Menin, 115 
2d 975. 

Ti.App. A vendor of a business or 
interest therein, including the good 
, may re-enter a rival or competing 
siness in an adjacent locality and 
publish, advertise for and solicit cus- 
tomers, if there is no covenant or 
agreement to contrary in contract of 
sale—Warp v. Warp, 30 N.H.2d 146, 
por Ill.App. 205. 


” § 16 

 ©.0.A.N.Y. Voluntary sale of busi- 
ness deprives seller of right to_ solicit 
old customers, but not of the right of 
competing with buyer in the same 
business, and involuntary transfer does 
not affect seller’s liberty to do either. 
Gol aes Life Ins. Co. v. Menin, 115 
; 975 


‘La.App. Generally, in absence of 
eement to the contrary, the sale 
»9f a business with the ‘‘good will” 
thereof does not prevent the vendor 
from engaging in a similar business in 
the same vicinity, provided he does 
nothing to injure good disposition of 
the publie toward the old business, 
or to impair the advantages and bene- 


fits w 


acquired by the purchas' 
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will” of the old customers.—J. — 
Mouton, Ine., v. Hebert, 199 So 

The vendor of ‘good will’ haying 
the right to conduct a rival business 
may seek for trade by any __ honest 
method, including public advertisement 
or private advertisement among those 
who are not customers of the old busi- 
ness, and may deal with old customers 
who, attracted by their knowledge, 
gained by advertising or otherwise, 
that he is in business, choose to trade 
with him, but vendor may not destroy 
value of the “good will” by canvassing 
the old customers directly, endeavoring 
to dissuade them from dealing with 
purchaser of the good will, and solicit- 
ing them,to trade with the vendor.— 
J. Alfred Mouton, Inc., v. Hebert, 199 
So. 172. 

§ 22 


La.App. The purchaser of insurance 
business, including expiration lists and 
“good will’, was entitled to cancel the 
sale and recover the price if purchaser 
was thereafter deprived of the use and 
enjoyment of a substantial part of the 
items covered by the sale of such 
consequence that it might reasonably 
be assumed that he would not have 
made the purchase without the part 
of which he was deprived. Civ.Code, 
art. 2511.—J. Alfred Mouton, Ine., v. 
Hebert, 199 So. 172. 

Where. vendor of insurance business 
together with the ‘good will’, by per- 
suasion, advertisement or otherwise, 
secured 60 per cent. of renewals on 
expiration lists included in the _ sale 
and seriously impaired good will of 
old business by offering old customers 
insurance in another company at a 
cheaper rate, purchaser was entitled to 
cancellation of the sale and to recovery 
of the price paid. Civ.Code arts. 2475, 
2504, 2511.—J. Alfred Mouton, Ine., v. 
Hebert, 199 So. 172. 


GRAND JURIES 


§1 

D.C.N.J. The United States District 
Court for the District of New Jersey is 
authorized to summon a grand jury at 
each of its terms at Newark, Trenton 
and Camden, to serve, if necessary, 
during the whole of the term, and 
hence competence of grand jury which 
served at December, 1939, term, at 
Camden, and continued its session un- 
der court order to complete unfinished 
business, was not affected by fact that 
during its term of service other grand 
juries may have been in service at 
Newark and Trenton. Jud.Code § 96 
aS amended, and § 284, as amended, 


28 U.S.C.A. §§ 176, 421.—U. S. v. Perl- 
stein, 39 F.Supp. 965. 
2 

Pa.Super. The _ legislature cannot 


abolish the grand jury, which is the 
body required to find an indictment 
against accused. P.S.Const. art. 1, §§ 
9, 10.—Commonwealth vy. Liebowitz, 17 
A.2d 719, 143 Bauer: 75. 


U.S.Tex. Texas statute providing for 
selection of grand jury is not in itself 
unfair and is capable of being carried 
out without racial discrimination. Ver- 
non’s Ann.C.C.P.Tex. arts. 333-350.— 
Smith v. State of Texas, 61 S.Ct. 164, 
reversing 136 S.W.2d 842, certiorari 
granted 60 S.Ct. 891, 309 U.S. 651, 
84 L.Ed. 1001. 

Fla. The fact that grand jury of 
Duval county which had a lawfully es- 
tablished criminal court of record was 
summoned without written order first 
being made by circuit judge and filed 
with clerk of circuit court as provided 
by statute did not render invalid a 
murder indictment which was presented 
in open court by the grand jury, in 
absence of a showing that fraud or un- 
just prosecution arose from failure of 
the judge to make the written order. 
Comp.Gen.Laws 1927, §§ 4455, 8214; 
Const.,Declaration of Rights, § 10, 
amended in 1934.—Gray v. State, 197 
So. 333, 143 Fla. 588. 

Il, The Jury Commissioners Act, 
authorizing courts to adopt rules for 
drawing of grand jurors, is not uncon- 
stitutional as conferring legislative 
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D.C.N.J. The statute authorizing a 
district judge to order a venire to is- 
sue for a second and a third grand 
jury refers only to such additional 
grand juries as are called for service 
at a single place for holding court and 
at a single term of court at that place. 
Jud.Code § 284, as amended, 28 U.S. 
CAL 1§,0421,—U, | Si, v2 .Peristein,| (39/8. 
Supp. 965. 

Pa. Offenses of conspiracy to misuse 
power and influence of office of secre- 
tary of highways for personal ag- 
grandizement of defendants, and of 
conspiracy to extort bond business and 
moneys from contractors by misuse 
and abuse of powers of office of chief 
engineer of department of highways, 
were proper for invest Saban of a spe- 
cial grand jury and for presentment 
by the district attorney of a bill of 
indictment by leave of court.—Com- 


vce i ¥ a 


 Pomvien v. Kirk, 17 A.2d 195, 340 Pa. 


§ 9 

N.Y.Sup. The fundamental purpose 
of grand jury system is to obtain a 
group of men and women who repre- 
sent a fair and impartial cross-section 
of the citizens of the county, each with 
his or her own individual thoughts, ex- 
periences, and reactions, and preserva- 
tion of such complete freedom of 
thought and expression is essential.—In 
re Grand Jurors Ass’n, Bronx County, 
25 N.Y.S:2d 154. 

Tex.Cr.App. Indictment charging 
defendant with theft of a calf was not 
invalidated by reason that owner of 
ealf allegedly stolen served as foreman 
of grand jury returning indictment, 
where no motion was made and no 
steps taken at time of impaneling of 
grand jury to have owner removed 
ore Cac a nes v. State, 147 S.W.2d 

Tex.Cr.App. The qualifications pre- 
scribed by law for members of grand 
jury apply to all races alike, and must — 
be observed as much as any other stat- 
ute. Code, Cr.Proc,. 1925,; art, §339s== 
King y. State, 152 S.W.2d 342. 


: § 26 

_ D.C.Cal. The only test to which the 
jury commissioner and clerk of court 
are held in strict accountability in 
making lists of names for grand and 
petit. juries is that of impartiality. 
Jud.Code §§ 275, 276, 282, 28 U.S.C.A. 
§§ 411, 412, 419.—U. S. v. Ballard, 35 
H.Supp. 105. 


§ 29 

_8.C. One indicted for murder had 
right to waive any objection to grand 
jurors without disclosing reason there- 
for, where no fundamental requisite 
was involved.—State v. Hann, 12 S.B. 
2d_720, 196 S.C. 211. 

Waiver of individual grand jurors’ 
disqualification, though applicable to 
all of them, does not involve grand 
jury’s constitutional existence, espe- 
cially where such disqualification is 
merely because of irregularity in fol- 
lowing prescribed regulations and is 
not actually prejudicial to one indicted 
by such grand jury.—State v. Hann, 12 
8.H.2d 720, 196 S.C. 211, 

§ 31 

C.C.A.I1l. Where accused igs not 
shown to have been prejudiced by ir- 
regularities in selection of grand ju- 
rors, and none of grand jurors is 
shown to have been incompetent or 
disqualified, irregularities in the selec- 
tion of jurymen are to be disregarded. 
—U. S. v. Glasser, 116 F.2d 690, cer- 
tiorari granted Glasser v. U. S., 61 S.Ct. 
835, Kretske v. U. S., 61 S.Ct, 885 and 
Roth v. U. 8., 61 S.Ct. 835. 

Fla. A statute relating to summon- 
ing and selecting grand jury is ‘‘di- 
rectory’? when departure from the stat- 
ute does not in absence of fraud or 
prejudice militate against statutory or 
constitutional rights or interests of 
party challenging regularity of selec- 
tion of grand jury.—Gray v. State, 197 
So. 333, 143 Bla. 588. 


A “mandatory” statute relating to 
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summoning and selecting a grand jury 
is one required to be observed in order 
to prevent fraud, unjust prosecutions 
or an invasion of statutory or consti- 
tutional rights of citizens—Gray v. 
State, 197 So. 333, 148 Fla. 588. 

Ga. A challenge to the array, on 
ground that jury commissioners had 
not taken oath before the ordinary and 
had such oath recorded and had_ not 
certified the jury list, was without 
merit where oath was administered to 
commissioners by clerk of superior 
court but was not recorded, and jury 
list was signed by each commissioner 
and was recognized as the list pre- 
pared by the commissioners.—Harris y. 
State, 12 S.W.2d 64, 191 Ga. 243. : 

La. Where record showed that in 
drawing grand jury the clerk of court 
acted as one of jury commissioners, 
and the deputy clerk of court acted as 
one of the witnesses, motion to quash on 
ground that one of the attesting wit- 
nesses to “the procés verbal of the 
drawing of the grand jury was the 
chief deputy clerk of court, and that 
by virtue of her office she was not a 
disinterested witness, was properly de- 
nied, since deputy was qualified to 
serve as a witness as long as she was 
not at the time a member of the jury 
commission.—State v. Mahfouz, 1 So.2d 
82,197: La. 216. 

Miss. The words “having been or- 
ganized”, in record stating “the grand 
and petit juries having been or- 
ganized”, meant that jury was legally 
organized.and that statutory oath was 
administered and that the other things 
required by law were done.—McMillan 
v. State, 2 So.2d 823. : 

Tex.Cr.App. Under statute prescrib- 
ing qualifications of grand jurors, 
much of the determination of the fit- 
ness of a grand juror, such as the as- 
certaining of the good moral character 
of prospective juror, is left to jury 
commissioner. Code Cr.Proc.1925, art. 
339.—_Hamilton y. State, 150 S.W.2d 
395. 


Under statute prescribing qualifica- 
tions of grand jurors, it is not re- 
quired in the selection of a grand 
juror that there be a pro rata repre- 
sentation between white and colored 
races. Code Cr.Proc.1925, art. 339.— 
Hamilton y. State, 150 S.W.2d 395. 


§ 32 

R.I. Under statute providing for ap- 
pointment of state jury commissioner, 
subject to exception of drawing of ju- 
rors from towns, Legislature imposed 
duty on state jury commissioner alone, 
at least after the second Monday in 
July, 1939, to draw jurors from cities 
and to qwtalify all jurors who could 
lawfully serye as grand or petit jurors. 
Pub.Laws 1939, c. 700, amending Gen. 
Laws 1938, ec. 506; Const. art. 1, § 7 
—State v. Muldoon, 20 A.2d 687. | 

The statute providing for appoint- 
ment of state jury commissioner, at 
least in so far as it relates to drawing 
and qualifying of grand jurors from 
cities, is “mandatory” and not “‘direc- 
tory’ in view of positive language of 
provisions prohibiting a person from 
serving on any grand or petit jury in 
courts of the state unless he shall have 
been drawn and qualified as prescribed 
in the statute. Pub.Laws 1939, c. 700, 
amending Gen.Laws. 19388, c¢. 506; 
Const. art. 1, § 7.—State vy. Muldoon, 
20 A.2d 687. 

Tex.Cr.App. Where special judge 
failed to take oath as_ prescribed by 
Constitution, special judge was with- 
out authority to organize and _ to em- 
panel grand jury, and an indictment 
returned by grand jury empaneled by 
such special judge was void, and, in- 
dictment being void, defendant on mo- 
tion in arrest of judgment was not 
under burden of challenging sufficiency 
thereof in limine. _Vernon’s Ann.St. 
Const. art. 16, § 1—Enloe vy. State, 150 
S.W.2d 1039. 


§ 40 
Fla. A statute relating to summon- 
ing and selecting grand jury is ‘‘direc- 
tory’? when departure from the statute 
does not in absence of fraud or preju- 
dice militate against statutory or con- 
stitutional rights or interests of party 


GRAND JURIES 


challenging regularity of selection of 
grand jury.—Gray v. State, 197 So. 333. 
143 Fla. 588. 

A “mandatory” statute relating to 
summoning and selecting a grand jury 
is one required to be observed in or- 
der to prevent fraud, unjust prosecu- 
tions or an invasion of statutory or 
constitutional rights of citizens.—Gray 
v. State, 197 So. 333, 143 Fla. 588. 

Ill, Where grand jurors were not 
personally served but were summoned 
by mail, challenge to the array of grand 
jurors was properly overruled.—People 
v. Sink, 30 N.H.2d 40, 374 Ill. 480. 


§ 

RI. The “grand jury,’ within con- 
stitutional prohibition against holding 
person for capital or other infamous 
crime unless on presentment or indict- 
ment by a grand jury, is a grand jury 
as known at common law which must 
be composed of not more than 23 
members all of whom must be duly 
drawn and qualified according to law, 
and at least 12 of whom must concur 
in order to return an _ indictment. 
Const. art. 1, § 7.—State v. Muldoon, 
20 A.2d 687. 


§ 67 

Ga. A challenge to the array, on 
ground that jury commissioners had 
not taken oath before the ordinary and 
had such oath recorded and had not 
certified the jury list, was without 
merit where oath was administered to 
commissioners by clerk of superior 
court but was not recorded, and jury 
list was signed by each commissioner 
and was recognized as the list pre- 
pared by the commissioners.—Harris y. 
State, 12 S.H.2d 64, 191 Ga. 243. 

Pa.Quar.Sess. A defendant has a 
right, at common law, of challenge of 
the Grand Jury before it passes upon 
his case.—Commonwealth v. Howard, 51 
Dauph, 3. 


70 

Wash. That prosecuting attorney in- 
terrogated prospective grand jurors, 
pursuant to court’s instructions, and 
elicited information helpful to the court 
in passing upon qualifications of such 
persons, with result that six persons 
were excused, was not improper as in 
effect challenging grand jurors.—State 
v. Ingels, 104 P.2d 944. 


§ 73 
Wash. The prosecuting attorney had 
no right of challenge against a _pro- 
spective grand juror.—State v. Ingels, 
104 P.2d 944, 


§ 74 

Ga. Where defendant was arrested 
and gave bond before indictment was 
returned, he should have objected to the 
grand jurors because of alleged irregu- 
Jarity in drawing the names of the 
grand jurors, before return of the in- 
dictment, and, having failed to do so 
defendant eonld not afterwards object 
by plea in abatement.—Burns y. State, 
11 S.E.2d 350. 

Ky. A defendant, pleading not guil- 
ty of crime charged in indictment and 
taking his chances with trial jury, may 
not subsequently be heard to object to 
qualification or disqualification of per- 
sons serving on or excluded from jury. 
Cr.Code Prac. § .157.—Richardson  v. 
Commonwealth, 144 S.W.2d 492, 284 
Key. 319 

78 ; 

La. Where there was a_ criminal 
charge pending against a member of 
the grand jury, and the trial judge 
took judicial cognizance thereof be- 
eause the charge was filed and was 
then pending in his court, the member 
was incompetent and was properly dis- 
charged and the vacancy supplied in 
accordance with rules prescribed by 
law, as against contention that the ju- 
ror who was impaneled and sworn to 
take the place of the discharged mem- 
ber was a “stranger” on the grand 
jury and that his presence vitiated all 
subsequent proceedings of the grand 
jury. Code Cr.Proec. arts. 172, 422.— 
State v. Henry, 3 So.2d 104, 197 La. 
9.99. 

Wash. The superior court had wide 
discretion in the matter of excusing 
persons summoned for jury service, 
which was not abused by excusing for- 


§ 8s 


ty persons as a group from attendance 
before the court as grand jurors. Rem. 
Rev.Stat. §§ 95, 97—1, 100, 2099, subd- 
5.—State v. Ingels, 104 P.2d 944. 

80 


D.C.Ohio. Where grand jury which 
returned indictment against defendants 
was impaneled for October, 1939, term 
of District Court of Cleveland, Ohio, 
and before close of October term grand 
jury was by special order authorized to 
continue to sit during February, 1940, 
term, which continued until beginning 
of April term, fact that law required 
a term of such District Court at 
Youngstown, Ohio, in March did not 
affect terms of court held at Cleve- 
land, and hence life of grand jury did 
not terminate “at beginning of March 
term at Youngstown, Jud.Code § 284, 
as amended, 28 U.S.C.A. § 421.—U. S. 
ven ceutra Supply Ass’n, 37 F.Supp. 

Ga. The sheriff of county to which 
cause was transferred for grand jury 
investigation was not disqualified from 
notifying grand jurors to reconvene 
because he had attempted to apprehend 
guilty persons in county from which 
the cause was transferred, where sher- 
iff testified that he had no pecuniary 
interest in the case.—Harris y. State, 
12 S.B.2d 64, 191 Ga. 243. 


§ 83 

Ill, A grand jury is subject to re- 
call upon order of circuit judge and 
he determines whether occasion arises 
for its recall.—People v. Bote, 33 N.E. 
2d 449, 376 Ill. 264. 

§ 838 

Ga.App. The province of a grand 
jury is to hear the state’s case and 
from that consider whether a true bill 
should be returned, and whether the 
defendant should have a public trial on 
the charges against him.—Jenkins vy. 
State, 14 S.H.2d 594. 

N.Y.App.Div. A grand jury drawn 
to attend extraordinary term of Su- 
preme Court possesses the same powers 
and jurisdiction as are vested in a 
grand jury drawn at a regular term 
to return indictment. Judiciary Law, 
§ 153. Code Cr.Proc. §§ 226, 235.— 
People ex rel. Hamway y. Truesdell, 24 
NeYi8- 2013972: 

N.Y.Sup. Hach panel of grand jurors 
is a distinct legal entity and after be- 
ing duly impaneled has its own duty 
to perform, which is prescribed by law 
and cannot be enlarged or extended.— 
In re Grand Jurors Ass’n, Bronx 
County, 25 N.Y.S.2d 154. 

The grand jury’s duty cannot be 
delegated to any other agency nor ean 
any other agency be authorized by law 
to supplement or supersede activities 
of the official grand jury.—In re Grand 
Jurors Ass’n, Bronx County, 25 N.Y. 
8.2d 154. 

N.Y.Co.Ct. Although grand jury 
may call upon court for advice, or dis- 
trict attorney or attorney general for 
assistance, grand jury’s right of in- 
vestigation is a right belonging wholly 
to grand jury, irrespective of juris- 
diction of district attorney or attorney 
general, and grand jury has right to 
investigate fully without hindrance any 
criminal charge which may be present- 
ed to it. Code Cr.Proc. §§ 252, 259, 
260.—Application of Mullen, 27 N.Y.S. 
2d 846, 176 Misc. 442. 

N.¥.Co.Ct. “Grand jury” is a grand 
inquest with powers of investigation 
and inquisition, the scope of whose in- 
quiries cannot be limited narrowly by 
questions of propriety or forecasts of 
probable result of investigation or by 
doubts whether any particular individ- 
ual will be found properly subject to 
accusation of crime.—People v. Doe, 29 
N.Y.S.2d 648, 176 Misc. 943. 


Pa.Quar.Sess. The powers and duties 
of a grand jury are ordinary, which 
includes passing on indictments, mak- 
ing presentments upon their own mo- 
tion, and the visiting and inspecting 
publie institutions; and extraordinary, 
which includes investigations submitted 
to them by the court.—In re Delaware 
County Grand Jury Investigation, 30 
Del.Co. 237. 

The criminal courts may direct the 
grand jury to investigate matters of 


a a 


§ 88 


general import which, from their na- 
ture and operation in the entire com- 
munity, justify the investigation, the 
object being to suppress general or 
publie evils affecting in their influence 
and eperation communities rather than 
individuals. The power is a delicate 
one and is exercised under urgent neces- 
sity or where the public would suffer 
from the delays incident to the ordi- 
nary forms of law.—In re Delaware 
County Grand Jury Investigation, 30 
Del.Co. 237. 

Wash. Though collection of funds 
for political campaign is not an offense, 
it might well constitute legitimate mat- 
ter of inquiry before grand jury and 
investigation concerning accounting for 
such funds would clearly be within 
scope of grand jury’s authority.—State 
v. Ingels, 104 P.2d 944. 


§ 92 

N.Y.Co.ct. A grand jury may hand 
up a presentment involving the conduct 
of public officers in the discharge of 
their official duties, but such present- 
ments are limited to acts of public offi- 
cials and may not be used against 
rivate individuals.—People v. Doe, 29 
-Y.S.2d 648, 176 Misc. 943. 

N.Y.Gen.Sess. Grand jury has a duty 
to communicate its findings in an ap- 
propriate case to the proper authorities 
charged with a duty in connection with 
the matter reported.—Application of 
Knight, 28 N.Y.S.2d 353, 176 Misc. 635. 


5... § 9345) 

Ill, A citizen. should not be per- 
mitted to communicate with a grand 
jury, but, if he possesses any informa- 
tion justifying the accusation of any- 
one, he should impart the information 
to the State’s attorney, and, if the 
State’s attorney refuses to act, the citi- 
zen can make his complaint to a com- 
mitting magistrate-—People v. Parker, 
30 N.H.2d 11, 374 Ill. 524. 

The rule forbidding communications 
by a citizen to a grand jury is not 
limited to cases then pending before 
the grand jury.—People vy. Parker, 30 
N.E.2d 11, 374 Ill. 524. 
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D.0.Ohio. The constitutional guaran- 
ties that an accused, after presentment 
or indictment, shall have right to an 
open trial, to confront witnesses, to 
have assistance of counsel, and trial 
' by jury, do not affect deliberations of 
grand jury.—U. S. v. Central Supply 
Ass’n, 34 F.Supp. 241. 

An accused does not have a right to 
appear before grand jury, either per- 
sonally or by counsel, and, although 
district attorney may examine witness- 
es before grand jury, he has no right 
to be present during their delibera- 
tions if any juror objects, and, in Ohio, 
district attorney may not be present 
during grand jury’s vote on a Dill. 
Gen.Code Ohio, § 13436-7.—U. S. vy. 
Central Supply Ass’n, 34 F.Supp. 241. 
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Pa.Quar.Sess. A grand jury is not 
bound by any rules of evidence, they 
are a secret tribunal and may lay 
by the heels in jail the most powerful 
man in the country by finding a bill 
against him, and for that purpose may 
even read a paragraph from a news- 
paper.—Commonwealth y. van den Berg, 
30 Del.Co. 202. 


§ 96 

C.C.A.La. Where pleas in abatement 
of indictment set up that three per- 
sons, purporting to act as special as- 
sistants to Attorney General, partici- 
pated in proceedings before rand 
jury without having been specifically 
directed to do so by Attorney General, 
but it appeared that each of the per- 
sons had been commissioned and had 
taken oath as required by statute, and 
each commission appointed the person 
named a special assistant and specifi- 
eally directed him to conduct proceed- 
ings in which the United States were 
interested including grand jury pro- 
ceedings, no unauthorized intrusion in- 
to grand jury room was established. 
5 U.S.C.A. §§ 310, 312, 315.—Shushan 
v. U. S., 117 F.2d 110. 

Where each commission appointed 
person named a special assistant to 
Attorney General and specifically di- 
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rected him to conduct proceedings in 
which United States were interested, 
including grand jury proceedings, and 
some of them expressly mentioned vio- 
lations of mail fraud statute, and in 
others the violations were stated to 
have been by named person and “other 
persons unknown’’, the authority of 
each extended specifically to appearing 
in grand jury proceedings in prosecu- 
tions under the mail fraud statute, and 
the mention of persons supposed to be 
guilty was too general to restrict the 
authority to cases against them only. 
5 CUISICLALY 88) 3105 312-0 315en CrCode; 
§ 215, 18 U.S.C.A. § 338.—Shushan v. 
U.S. 417, Fi2d 110: 

D.C.Ohio. An accused does not have 
a right to appear before grand jury, 
either personally or by counsel, and, al- 
though district attorney may examine 
witnesses before grand jury, he has 
no right to be present during their 
deliberations if any juror objects, and, 
in Ohio, district attorney may not be 
present during grand jury’s vote on a 
bill. Gen.Code Ohio, § 13436-7.—U. S. 
wane Supply Ass’n, 384 F.Supp. 


D.C.Ohio. Where special assistants 
to attorney general received commis- 
sions required by statute providing 
for appontment and oath of special 
attorneys or counsel, exhibited them 
to clerk of District Court, and took 
oath required by statute, and such 
oaths were filed and referred to com- 
missions, special assistants did things 
required by statute in order to qual- 
ify them for appearance before grand 
jury, and it was unnecessary to file 
commissions. 5 U.S.C.A. §§ 310, 315.— 
U. S. v. Central Supply Ass’n, 37 F. 
Supp. 890. 

Neither the statute providing for 
manner of conducting legal proceed- 
ings, nor statute providing for ap- 
pointment and oath of special attor- 
neys or counsel, limits number of 
special assistants who can appear be- 
fore grand jury on _ behalf of at- 
torney general. 5 U.S.C.A. §§ 310, 315. 
—U. S. v., Central Supply Ass’n, 37 F. 
Supp. 890. 

W.Y.Co.Ct. Under statute, authoriz- 
ing attorney general to investigate and 
prosecute violations of statute prohib- 
iting monopolies, attorney general had 
no authority to appear before grand 
jury and present evidence resulting in 
the indictment of accused for perjury 
for giving false testimony before grand 
jury in the investigation of violations 
of statute prohibiting monopolies, 
where it did not appear that accused 
was in any manner connected with 
any act or transaction constituting 
such violations, and such appearance 
of attorney general before grand jury 
came within provisions of statute re- 
quiring an indictment to be set aside 
upon motion by accused where unau- 
thorized person appeared before grand 
jury while charge embraced in indict- 


ment was under consideration. Code 
Cr.Proc. § 313; General Business Law, 
§§ 340 et seq., 347; Penal Law, § 
1L6207a 3: y/\Const:; 1.894, varte.) byl §) 4185 


adopted in 1925.—People v. Dorsey, 29 
N.Y.S.2d 637, 176 Mise. 932. 


N.Y.Co.Ct. The attorney general has 
statutory authority to present to grand 
jury evidence of any felony which was 
the means or part of the means by 
which a violation of statute prohibiting 
monopolies in restraint of trade was 
accomplished, but under such statutory 
authority he may not present evidence 
of felonies or other offenses wholly 
disconnected with, or not applicable to 
or not in respect of the practices and 
transactions referred to in such statute 
prohibiting monopolies. General Busi- 


ness Law, §§ 340 et seq., 341, 347— 
People v. Doe, 29 N.Y.S.2d 648, 176 
Mise. 943. 

Pa. The secrecy of a grand jury in- 


vestigating acts and conduct of public 
officials was not violated by presence 
during taking of testimony of special 
assistants to the district attorney, and 
two stenographers, where special as- 
sistants took oath of office and _ ste- 
nographers took oath of seerecy, and 
conduct of the parties inyolyed was 


2516 
| 
not shown to be injurious to defend- 
ants._Commonwealth y. Kirk, 17 A.2d 
195, 340 Pa. 346. x 

Pa.Super. It is duty of district at- 
torney, either personally or through his 
assistants, to attend upon a grand 
jury, lay before them all matters upon 
which they are to pass, aid them in 
examination of witnesses and give gen- 
eral instructions as may be required, 
but it is improper for the district at- 
torney or an assistant to take part in 
deliberations of a grand jury.—Com- 
monwealth v. Brownmiller, 14 A.2d 
907, 141 Pa.Super. 107. y 

Pa.Quar.Sess. Where a bill of indict- 
ment shows by endorsement a request 
of the district attorney for leave to 
present it to the grand jury and the 
special leave granted by the court, it 
is a district attorney’s bill, and it mat- 
ters not where the district attorney ob- 
tained the information upon which he 
predicated such request, nor is the bill 
affected by the fact that it’ was based 
upon information furnished the district 
attorney in a presentment by the grand 
jury after investigatory proceedings.— 
Commonwealth v. van den Berg, 30 Del. 
Co. 202. 

Pa.Quar.Sess. A district attorney 
has power to appoint an assistant or 
investigator to meet an existing public 
emergency, and where a matter has been 
submitted by the court to the grand 
jury for investigation, services of the 
appointee do not render the proceedings 
before the grand jury irregular.—In re 
Delaware County Grand Jury Investiga- 
tion, 30 Del.Co. 237. 

It is the duty of the district attorney, 
personally or through his assistants, to 
attend upon the grand jury, lay before 
them all matters upon which they are 
to pass, aid them in the examination of 
witnesses and give such general in- 
struction as may be required.—In re 
Delaware County Grand Jury Investiga- 
tion, 30 Del.Co. 237. 

Pa.Quar.Sess. While it is the duty of 
the Commonwealth’s counsel, as well as 
his privilege, to attend upon the grand 
jury with matters upon which they are 
to pass, to aid in the examination of 
witnesses, and to give such general 
instructions as they may require, any 
attempt on his part to influence their 
action or to give effect to the evidence 
adduced is grossly improper and im- 
pertinent.—Commonwealth y. Bane, 3 
Fay.L.J. 291, 
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©.C.A.La. Where court reporter fur- 
nished stenographers who were present 
in grand jury room while evidence was 
taken on request of District Attorney 
and District Attorney accepted serv- 
ices of stenographers who were paid 
by court reporter, the stenographers 
were “employed in a clerical capacity 
to assist the District Attorney”? within 
statute prohibiting indictment being 
held insufficient by reason of attend- 
ance before grand jury of stenogra- 
phers employed in a clerical capacity 
to assist the District Attorney, and 
therefore indictment could not be an- 
nulled because of the stenographers’ 
presence. 18 U.S.C.A. § 556.—Shushan 
VIA, USL LE 2 a PLO: 

The statute prohibiting an indictment 
being held insufficient by reason of at- 
tendance before grand jury during tak- 
ing of testimony of stenographers em- 
ployed in a clerical capacity to assist 
the District Attorney, does not require 
that the stenographers be permanently 
employed in the District Attorney’s 
office. 18 U.S.C.A. § 556.—Shushan v. 
UuSie1hg 2d LO: 

Pa. The secrecy of a grand jury in- 
vestigating acts and conduct of public 
officials was not violated by presence 
during taking of testimony of special 
assistants to the district attorney, and 
two stenographers, where special as- 
sistants took oath of office and_ ste- 
nographers took oath of secrecy, and 
conduct of the parties involved was 
not shown to be injurious to defend- 
ants.—Commonwealth vy, Kirk, 17 A.2d 
195, 340 Pa. 346. 
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Pa.Quar.Sess. The presence of an 
unauthorized person in the grand jury 


room, without more, is insufficient to 
render an indictment invalid.—In re 
Delaware County Grand Jury Investi- 
gation, 30 Del.Co. 237. 
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Ga.App. The statement, in statute 
authorizing indictment for malpractice 
in office, that prosecutor, defendant, 
and their witnesses shall have right to 
appear before and be heard by grand 
jury, means that defendant must be 
giyen reasonable opportunity and time 
to get his witnesses and appear with 
them before grand jury, as_ statute 
shvuuld be given construction which 
will make it effective rather than one 
which would defeat legislature’s intent. 
Code 1933, §§ 89-9907, 89-9908.—Moore 
vy. State, 12 S.H.2d 410. 

N.Y.Co.Ct. An application which al- 
leged that witness deliberately and 
willfully attempted to hinder and delay 
grand jury’s investigation into viola- 
tions by certain corporation and its 
officers of General Business Law and 
commission of other crimes, and that 
such willfulness was premeditated and 
result of witness’ effort to protect cor- 
poration and its officers and employees 
frem prosecution, was sufficient to war- 
rant issuance of order requiring wit- 
ness to show cause why he should not 
be punished for contempt. General 
Business Law, §§ 340, 341.—Application 
of Mullen, 27 N.Y.S.2d 846, 176 Misc. 
442, 

Whether assistant attorney general 
in questioning witness before grand 
jury with respect to bribery of public 
officials exceeded his express authority 
to investigate violations of the General 
Business Law in connection with con- 
tracts for construction of public high- 
ways and sewers was immaterial in 
determining liability of witness to 
prosecution for contempt for refusal to 
answer such questions, since grand 
jury has statutory duty to inquire into 
all crimes committed or triable in the 
county and to present them to the 
eourt. Code Cr.Proc. §§ 252, 259, 260; 
General Business Law, §§ 340, 341.— 
Application of Mullen, 27 N.Y.S.2d 846, 
176 Misc. 442. 

Witness could not escape liability 
for criminal “contempt” for refusal to 
answer questions asked by assistant 
attorney general in connection with 
grand jury’s investigation on ground 
that assistant attorney general, in ask- 
ing questions with respect to bribery 
of public officials, exceeded express 
authority to investigate violations of 
the General Business Law in connection 
with contracts for public highways and 
sewers, since grand jury’s right to in- 
vestigate was not dependent upon au- 
thority or jurisdiction of assistant at- 
torney general. Code Cr.Proc. §§ 252, 
259, 260; General Business Law, §8§ 
340, 341.—Application of Mullen, 27 
N.Y.S.2d 846, 176 Misc. 442. 

N.Y.Co.Ct. In determining whether 
subpoenas to appear before grand jury 
should be canceled on application of 
persons named therein on ground that 
grand jury and attorney general had 
exceeded their authority, it was pre- 
sumed that grand jury and attorney 
general will ‘be guided in their acts by 
court decisions defining the power and 
authority of attorney general and 
grand jury.—People v. Doe, 29 N.Y.S. 
2d 648, 176 Misc. 943. 

Attorney general did not exceed his 
authority by issuing subpcenas duces 
tecum requiring the production of the 
records of certain corporation relating 
to business transactions had with a 
named individual and specified corpora- 
tions and officers and employees of 
such corporation, where such individual 
and corporation had already pleaded 
guilty to indictments charging them 
with a violation of statute prohibiting 
monopolies in restraint of trade. Gen- 
eral Business Law, §§ 340 et seq., 341, 
347.—People v. Doe, 29 N.Y.S.2d 648, 
176 Mise. 943. 

A witness is not entitled to challenge 
authority of grand jury, provided it 
has a de facto organization and exist- 
enece.—People v. Doe, 29 N.Y.8.2d 648, 
176 Misc. 943. : 

Relevancy of testimony submitted to 
grand jury is no concern of witness be- 
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fore that body.—People v. Doe, 29 N. 
Y.S.2d 648, 176 Mise. 943. 

Where assistant attorney general un- 
der the direction of the attorney gen- 
eral was conducting grand jury in- 
vestigation under statutory authority 
to investigate and prosecute violations 
of statute prohibiting monopolies, the 
authority of assistant attorney general 
to issue subpcenas requiring appear- 
ance of witnesses before grand jury 
could not be challenged by subpoenaed 
witnesses on ground that such pro- 
ceeding before the grand jury was for 
the sole purpose of finding an indict- 
ment against one of the witnesses sub- 
peenaed charging him with bribery or 
misconduct in public office for the pur- 
pose of securing removal of such wit- 
ness from his office, General Business 
Law, §§ 340 et seq., 341, 347.—People 
Seon 29 N.Y.S.2d 648, 176 Mise. 

N.Y.Gen.Sess. Where witness refused 
to answer questions before grand jury 
after being granted immunity, the 
grand jury voted to cite the witness 
for contempt, interrogatories in ques- 
tion and witness’ response thereto were 
read into record and witness was fur- 
nished with written specification for ci- 
tation of contempt and court thereupon 
set a date for hearing five days later, 
the witness had sufficient notification 
of the accusation and reasonable time 
to make defense. Judiciary Law, §$§ 
750, subd. 5, 751.—In re Greenleaf, 28 
N.Y.S.2d 28, 176 Misc. 566. 

“Immunity” against prosecution 
granted witness by grand jury of New 
York county is conferred in name of 
people of state of New York and is 
binding in all parts of and upon all 
agencies of the state so that witness 
who refused to answer questions could 
not defeat charge of criminal contempt 
on ground that immunity did not pro- 
tect him against possible prosecution 
in another county in state. Judiciary 
Law, § 750, subd. 5.—In re Greenleaf, 
28 N.Y.S.2d 28, 176 Misc. 566. 

“Immunity” against prosecution con- 
ferred by grand jury of New York 
County on witness does not protect 
witness against prosecution by federal 
government but that fact does not ex- 
cuse witness from testifying before 
grand jury after immunity has been 
conferred and does not constitute de- 
fense to contempt proceeding for fail- 
ure to testify. Judiciary Law, § 750, 
subd. 5.—In re Greenleaf, 28 N.Y.S.2d 
28, 176 Misc. 566. 

In determining whether witness re- 
fusing to answer question before grand 
jury after being granted immunity was 
guilty of criminal contempt, a _pre- 
sumption existed that inquiry by 
grand jury was carried on in good 
faith requiring evidence of concrete na- 
ture to rebut the presumption since the 
grand jury is an agent of the sovereign 
state and constitutes an arm of the 
court. Judiciary Law, § 750, subd. 5. 
—In re Greenleaf, 28 N.Y.S.2d 28, 176 
Mise. 566. 

Where New York county grand jury, 
which was conducting an inquiry with 
respect to possible perjury or suborna- 
tion of perjury by reason of fact that 
a possible perjurious explanation had 
been given about the disposition of two 


$5,000 payments made by a public of-. 


ficer and the grand jury was aware of 
the fact that a banker associated with 
the officer in a private capacity with- 
drew two $5,000 cash sums on the 
same or very nearly the same day as 
did the officer, and the grand jury aft- 
er granting the banker’ immunity 
against prosecution questioned him re- 
garding the disposition of the money, 
the questions were pertinent to the in- 
quiry and refusal to answer the 
questions constituted “contempt”. Ju- 
diciary Law, § 750, subd. 5.—In re 
Greenleaf, 28 N.Y.S.2d 28, 176 Misc. 
566. 

If it appears that answers to be 
elicited by grand jury’s questions in 
examination of witness on whom im- 
munity against prosecution had been 
conferred maybe pertinent to the in- 
quiry, the court is not justified in in- 
terfering with the inquiry by substi- 
tuting its own opinion as to relevancy 
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for that of the grand fury, in proceed- 
ing for contempt for failure to answer 
the questions. Judiciary Law, § 750, 
subd. 5.—In re Greenleaf, 28 N.Y.S.2d 
28, 176 Misc. 566. 

Pa.Quar.Sess. When a grand jury is 
engaged in the extraordinary function 
of investigating matters given to it in 
charge by a court and has no formal 
bills before it, the witnesses about to 
be examined by it must be sworn or 
affirmed by a judge of the court which 
has directed and is supervising the in- 
vestigation.—_Commonwealth v. Rhey, 89 
229 OBS nd layey, 

The foreman of a grand jury has no 
power or authority to administer the 
oath to witnesses who are called to tes- 
tify during a special investigation. In- 
dictments thus returned are illegal and 
pid tra get a2 v. Rhey, 89 P.L. 


J. 
113 

C.C.A.La. The secrecy of grand 
jury proceedings is not to be set aside 
on every request or suggestion of the 
person indicted, but only when there 
is probability of serious illegality.— 
Shushan vy. U. S., 117 F.2d 110. 


N.Y.Gen.Sess. A grand jury report, » 


which stated that charges heard were 
unwarranted and requested that dis- 
trict attorney be permitted to transmit 
minutes of grand jury proceedings to 
presiding justice of the appellate di- 
vision for appropriate action against 
complaining witness, did not violate 
statute, penalizing the willful disclo- 
sure of grand jury’s evidence or man- 
ner of individual voting by member 
thereof, except when lawfully required 
by court or officer. Penal Law § 1783. 
—Application of Knight, 28 N.Y.S.2d 
353, 176 Mise. 635. 

Pa. The rule. requiring secrecy of 
proceedings of investigating grand jury 
is for protection of commonwealth, 
grand jurors, and witnesses, and is not 
concerned with protecting accused, 
whose constitutional and _ statutory 
rights are not affected.—Commonwealth 
v. Kirk, 17 A.2d 195, 340 Pa. 346. 

A grand juror may be ealled to 
prove what a witness testified to before 
the grand jury.—Commonwealth  v. 
Kirk, 17 A.2d_ 195, 340 Pa. 346. 

Pa.Super. The requirement that pro- 
ceedings before an investigating grand 
jury be conducted in secrecy is pri- 
marily for the benefit of the common- 
wealth and not for the defendant’s pro- 
tection.—Commonwealth y. Brownmil- 
ler, 14 A.2d 907, 141 Pa.Super. 107. 

Pa.Quar.Sess. The grand jury’s oath 
of secrecy is founded on the principle 
that for public policy they should con- 
duct their investigation and deliberate 
upon bills submitted, in seerecy. This 
requirement of secrecy is not for the 
defendant’s protection, but for the bene- 
fit of the Commonwealth and is not 
intended to hamper the Commonwealth 
in prosecuting offenses against the crim- 
inal law.—In re Delaware County Grand 
Jury Investigation, 30 Del.Co. 237. 
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C.C.A.Ohio. If disclosure of evidence 
against indicted person before grand 
jury becomes essential to attainment of 
justice and vindication of truth after 
indictment and defendant’s apprehen 
sion, witnesses’ testimony before grand 
jury may be inquired into.—Schmidt y. 
U. S., 115 F.2d 394. 

The responsibility for relaxing rule 
of secrecy of grand jurors’ deliberations 
and supervising any subsequent in- 
quiry concerning them resides in court 
of which grand jury is part, and such 
matter appeals to court’s discretion 
when brought to its attention.—_Schmidt 
v. U. S., 115 F.2d 394. 

D.C.Ohio. Proceedings taking place 
in grand jury room may be investi- 
gated only by judicial inquiry, whea 
court deems it necessary in order to 
advance the cause of truth and justice, 
and then only where by proper verified 
pleading a clear and positive showing 
is made of gross and prejudicial irregu- 
larity influencing grand jury in return- 
ing an indictment.—U. S. v. Central 
Supply Ass’n, 34 F.Supp. 241, 

The privilege of secrecy as to pro- 
ceedings before grand jury extends not 
only to grand jurors as such and as 


oo ‘eae &) t 
esses, but to those who appear ex- 
vely as witnesses before grand 
US: Central Supply Ass’n, 


241. 
Defendants were not entitled to order 
asing witnesses before grand jury 
witnesses’ oath of secrecy, not- 
NN standing that indictment had been 
returned and arrest or appearance of 
defendants, and contention that a de- 
al of order would deprive defendants 
f their constitutional guaranties set 
h in Fifth and Sixth Amendments. 
C.A.Const. Amends. 5, 6.—U. S. v. 
oe Supply Ass’n, 34 F.Supp. 241. 
oe efendants were not entitled to order 
disclosing names of witnesses who ap- 
red before grand jury, notwithstand- 
defendants’ contention that a denial 


Ol 18 U.S.C.A. §§ 562, 562a; 
.8.C.A.Const. Amends, 5, 6.—U. S. v. 
tral Supply Ass’n, 34 F.Supp. 241. 
k. The grand jury is an inquisi- 
1 body, the proceedings of which 
tended to be kept secret, and they 
t be examined and reviewed by a 
ourt upon motion to set aside or 
an indictment, except for cause 
scified by statute.—Collins v. State, 
3 S.W.2d 1,-200 Ark, 1027. 
dvery member of a grand jury must 
seep secret whatever may have been 
by any of its members and must 
as confidential the manner in 
hh members have voted, and a 
d juror cannot be questioned about 
ything that he has. said or any vote 
he may have cast, save for a per- 
’ that he may have committed in 
vaking accusation or giving testimony 
efore fellow jurors.—Collins yv. State, 
43 S.W.2d 1, 200 Ark. 1027. 
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The County Court has 
trol of the minutes of a grand jury 
hich was sworn in by a judge of such 
court, and all motions and matters re- 
ig to such minutes should be made 
presented to such court.—People 
Cummings, 29 N.Y.S.2d 402, 177 
Mise. 111. 
aayey § 122 
.,Quar.Sess. There is a presumption 
legality and regularity of the pro- 
eedings before an investigating grand 
, Which can be overcome only by 
dence of improper conduct by the 
trict attorney or those assisting him, 
ich influenced the grand jury to the 
rejudice of those under investigation.— 
e Delaware County Grand Jury In- 
gation, 30 Del.Co, 237, 


§ 126 
Grand 


vas presented that certain currency 
changes were handling and clearing 
ge sums of money for the houses, 
and charged witness with having given 
false testimony concerning where- 
abouts of records of one of the cur- 
ency exchanges, and concerning a 
bank account from which the witness 
aimed he obtained money to set him- 
f up as a_partner in the currency 
hange, sufficiently charged the wit- 
ness with conduct and testimony ob- 
structing or tending to obstruct ‘the 
administration of justice—U. S. vy. 
Brown, 116 F.2d 455. 
Failure of witness, who was charged 
with conduct and testimony before 
grand jury constituting willful ob- 
struction of an investigation then in 
- progress, to make application for bill 
of particulars, precluded the witness 
from later asserting that charge was 
too indefinite—U. S. v. Brown, 116 F. 
2d 455. 
False swearing before grand jury in 
itself is insufficient to constitute ‘“‘con- 
tempt” and for ee, to constitute 
contempt it must be shown that the 


purpose of t 


grand jury witness for ‘“contempt’’ 
ground that conduct and testimony of 


justice—U. S. v. | ait ; 
Bvidence sustained conviction 0 


on 


witness constituted willful obstruction 
of a grand jury investigation.—U. S. v. 
Brown, 116 F.2d 455. 

C.C.A.Ohio. Attorneys advising cli- 
ents that interrogation of grand ju- 
rors concerning evidence on which 
they based indictments of clients was 
proper, thereby causing clients or ju- 
rors to disregard or ignore jurors’ oath 
of secrecy, were guilty of at least 
technical “contempt”, as such advice 
constituted unlawful interference with 
court’s proceedings. Gen.Code Ohio, § 
13436-3—Schmidt v. U. S., 115 F.2d 
394, 

Attorneys’ conduct in filing grand 
jurors’ affidavits, privately obtained, in 
support of motions to quash indict- 
ments was interference with court’s 
prerogatives and punishable as obstruc- 
tion to administration of justice, 
whether done intentionally or _ not. 
Jud.Code, § 268, 28 U.S.C.A. § 385.— 
Schmidt v. U. S., 115 F.2d 394. 

Ga.App. The superior court was au- 
thorized to find that docket in which 
ordinary of county kept memoranda of 
his official acts was a “public docket” 
and therefore properly held the ordi- 
nary in contempt for refusing to pro- 
duce the docket which was demanded 
by a committee of investigation ap- 
pointed by the grand jury which was 
conducting investigation of office of the 
ordinary. Code, §§ 59-309 to 59-312.— 
Nichols v. State, 16 S.H.2d 162. 


An ordinary of county could not 
avoid being held in contempt for fail- 
ure to produce docket containing rec- 
ord of his official acts, demanded by 
committee of investigation appointed 
by grand jury, on ground that the 
book when produced might be used as 
incriminating evidence against the or- 
dinary. Code, § 59-309 to 59-312.— 
Nichols v. State, 16 S.H.2d 162. 


A committee of investigation ap- 
pointed by grand jury to investigate 
the office of ordinary of county were 
proper parties to invoke action by the 
judge of the superior court to hold 
the ordinary in contempt for failure to 
comply with an order of the commit- 
tee.—vichols v. State, 16 8.E.2d 162. 


Petition filed by committee appointed 
by grand jury to conduct investigation 
of office of ordinary of county, which 
alleged that an order of the judge of 
the superior court to turn over certain 
public docket was served personally 
on the ordinary, and that he failed to 
produce the docket and refused to give 
any information with reference to dis- 
position he had made of the docket, 
was not demurrable. Code, §§ 59-309 
ried Gee Fas v. State, 16 S.H.2d 


On appeal from judgment holding 
ordinary of county in contempt of 
court for failure to turn over to in- 
vestigation committee appointed by 
grand jury to investigate the office of 
the ordinary, a certain docket as re- 
quested by the committee, the ordi- 
nary was not entitled to reversal on 
ground that the same docket was in- 
volved in a criminal proceeding against 
the ordinary, that question whether the 
docket was a public record was sub- 
mitted to jury, and that the jury found 
the ordinary not guilty. Code, §§ 
59-309 to 59-312.—Nichols v. State, 16 
S.H.2d 162. 


GUARANTY 


§1 

Il.App. A “guaranty” is an under- 
taking to be responsible for the per- 
formance of an obligation of a third 
person upon his failure to perform it. 
—Kreizelman y. Stevens, 35 N.B.2d 532, 
311 IlLApp. 161. 

Minn. A contract to enter into a 
future contract of guaranty is binding 
like any other contract to enter into 
a particular contract in the future, 
and on breach ‘of a contract to guar- 
antee a debt, the one entitled to the 
guaranty may recover the amount of 
the debt remaining past due and un- 


‘taking 


ex.( 


an. ( 
other for payment of debt incurred b 
named third person in case of such — 
person’s failure to pay it.—Pittinger v. _ 
Southwestern Paper Co. of Fort Worth, 
151 S.W.2d 922. 


2 

Cal.App. A contract of “guaranty” 
gives rise to a separate and independ- 
ent obligation from that which binds 
the principal debtor.—Security-First 
Nat. Bank of Los Angeles y. Chapman, 
106 P.2d 431, 

Cal.App. A “guaranty”, as defined 
by statute in effect in 19338, as a prom- 
ise to answer for the debt, default, 
or miscarriage of another, was an un- 
dertaking or promise of one person to 
take upon himself the fulfillment of 
the obligation of another, in case the 
other defaults in performance there- 
of. Civ.Code, § 2787.—Ingalls v. Bell, 
110 P.2d 1068. 

Under statute in effect in 1933, a 
guaranty was a collateral undertaking 
which could not exist without a main 
or substantive liability to which it was 
collateral, and although guaranty con- 
tract was collateral to contract of prin- 
cipal debtor, the two were distinct and | 
independent. Civ.Code, § 2787.—Ingalls 
v. Bell, 110 P.2d 1068. 


§ 4 

Cal.App. The statutes abolishing dis- 
tinction between sureties and guaran- 
tors and defining rights and obligations 
of sureties were not applicable to rights 
acquired under contract of guaranty 
dated before enactment of such _ stat- 
utes. Civ.Code, §§ 2787, 2807, 2845.— 
Ingalls v. Bell, 110 P.2d 1068. 

Cal.App. Under statutes in effect in 
1933, both a “guarantor” and a “sure- 
ty’ were bound for another person, but 
a “surety” was usually bound with his 
principal by the same instrument exe- 
cuted at the same time and on the same 
consideration, whereas a “guarantor” 
was not. Civ.Code, §§ 2787, 2831.—In- 
galls v. Bell, 110 P.2d 1068. 

Under statutes in effect in 1933, a 
“ouaranty” always assumed the pres- 
ence of a guarantor who was personally 
liable, so if there was no personal lia- 
bility a contract of “suretyship” and ' 
not of “guaranty” resulted. Civ.Code, 
Sen had 2831.—Ingalls v. Bell, 110 P.2d 


_ Where purchasers of royalty interest, 
in order to obtain seller’s consent to 
assignment of such interest and modi- 
fication of the purchase agreement, 
agreed that within 80 days after notice” 
that assignee had violated the purchase. 
contract, purchasers would pay to seller 
the balance remaining on account of 
purchase price, and guarantee faithful 
performance in every respect, and that 
purchasers should be subrogated to. 
seller’s interest in event of such pay- 
ment, the agreement was an independ- 
ent collateral contract for direct pay- 
ment of money, constituting a “‘guaran- 
ty” and not a “suretyship” under stat- 
utes in effect in 1938, and seller’s right. 
to sue purchasers arose not as result. 
of enforcing the purchase contract. 
against assignee, but as result of guar- 
anty, and hence tender of the as- 
signment or exhaustion of remedies 
against assignee was not necessary be- 
fore suing purchasers. Ciyv.Code, §§ 
1439, 2787, 2807, 2823, 2831, 2845, 2846, 
2848, 2849, 3307, 3386, “3392.—Ingalls. 
v. Bell, 110 P.2d 1068. 

Ga. While an undertaking by which 
one induces the subsequent furnish- 
ing of goods to a third person by 
guaranteeing payment therefor may be. 
recognized as an independent contract 
of “guaranty” and not of “suretyship”, 
the liability in such case relates only 
to payment for goods so_ furnished, 
and the principle thus applied cannot 
be so extended as to render furnishing 
of such goods a suflicient consideration 
for an independent contract of guar- ( 
anty in reference to a previously exist- 
ing indebtedness.—Greenwold Grift 
ee v. Durham, 13 S.H.2d 346, 191 Ga. 

Pa.Com.P1, 


Contract guaranteeing. 


7g 
2 


sale is that of’ guaranty distinguished 


from surety, latter being an engage- 
ment original or absolute or uncondi- 
tional. Weyenberg Shoe Mfg. Co. v. 
Epstine, 34 Luz.L.Reg.Rep. 420. 

8 


Cal.App. Under statutes in effect in 
1933, in a “guaranty” liability was 
fixed by principal debtor’s failure to 
pay at maturity or when payment was 
guaranteed, irrespective of whether 
debtor could pay the debt, but in “in- 
demnity” no liability accrued until aft- 
er, by use of due and reasonable dili- 
gence, there had been failure to collect 
the debt from principal debtor or the 
one indemnified had actually suffered 
loss against which the contract pro- 
tected him. Civ.Code, § 2787.—Ingalls 
v. Bell, 110 P.2d 1068. 

Under statutes in effect in 1933, in 
case of either guaranty or indemnity, 
remedies against principal debtor must 
have been exhausted in order to au- 
thorize recovery, where parties so pro- 
vided in their contract. Civ.Code, §§ 
2807, 2823.—Ingalls v. Bell, 110 P.2d 


1068. 
§ 10 


Cal.App. Under statutes in effect in 
1933, contracts of “guaranty” and of 
“warranty’’ were similar, in that pur- 
pose of both was to save one of the 
contracting parties from loss which the 
parties contemplated might happen, 
but a contract of “‘warranty” was a 
primary obligation, whereas a “guaran- 
ty” was collateral. Civ.Code, § 2787.— 
Ingalls v. Bell, 110 P.2d 1068. 


§ 36 
N.Y.Sep. The invalidity of a chattel 
mortgage as affected by affidavit which 
did not truthfully state the considera- 
tion given by borrowers to lender as 
security for loan evidenced by a note 
did not affect legality or enforceability 
of note as against accommodation en- 
dorser thereof or endorser’s guarantee 
of mortgage, in view of statute of New 
Jersey where transaction was con- 
stmmated that mortgage in such event 
was void only as against creditors of 
mortgagor and subsequent purchasers 
and mortgagees in good faith. N.J.S.A. 
46 :28-5.—Ollendorf v. Lissberger, 28 N. 
Y.S.2d 455, 176 Misc. 661. 
§ 42 
Cal.App. As long as agreement es- 
tablished intention of creating a con- 
tract of guaranty, no set words and 
form were required to constitute a 
“guaranty” as defined by statute in ef- 
fect in 1933. Civ.Code, § 2787.—Ingalls 
v. Bell, 110 P.2d 1068. 


§ 49 

Cal.App. The delivery of goods up- 
on faith of a guaranty that they shall 
be paid for constitutes a_ sufficient 
“consideration”? for the guaranty. Civ. 
Code, § 2792.—McDonald v. Graven- 
stein Apple Growers Co-op. Ass’n of 
Sonoma County, 108 P.2d 936. 


§ 50 

Cal.App. Where apple marketing as- 
sociation refused to sign marketing 
contract with tenant unless owner of 
orchard property who leased to tenant 
on a share rental basis would also sign 
and owner thereupon did sign, owner 
signed as a “guarantor” rather than 
as a principal and was personally lia- 
ble for tenant’s indebtedness to asso- 
ciation for advances made under the 
contract, notwithstanding owner did 
not personally receive any of the money 
or goods advanced. Ciy.Code, §§ 2787, 
2792.—McDonald v. Gravenstein Apple 
Growers Co-op. Ass’n of Sonoma Coun- 
bY eL0S. Pi2d" 936. 

Where apple marketing association 
refused to sign marketing contract 
with tenant unless owner of orchard 
property who leased to tenant on a 
share rental basis would also sign and 
owner thereupon did sign as guarantor, 
the guaranty was supported by a legal 
“consideration”, since the guaranty 
arose out of the original contract. Civ. 
Code, § 2792.—McDonald vy. Graven- 
stein Apple Growers Co-op. Ass’n of 
Sonoma County, 108 P.2d 936. 

5 


nA 
Iii.App. Where a third party prom- 
ises to pay or guarantee a debt which 
has previously been incurred, some ad- 
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ditional consideration is necessary to 
support the promise.—Bassett v. 
Heiens, 30 N.H.2d 528, 307 Ill.App. 426. 


§ 56 

Mass. A _ letter wherein defendant 
promised that if plaintiff, assignee of 
note and a second mortgage, was com- 
pelled to foreclose second mortgage, de- 
fendant would see that the plaintiff suf- 
fered no loss as result, which letter was 
given for purpose and had effect of 
inducing plaintiff not to enforce repay- 
ment of loan, was supported by “val- 
uable consideration’ even though de- 
fendant was not financially interested 
in the property, the parties, or the 
transactions that had previously taken 
place, and though promise was given 
for purpose of inducing plaintiff bank 
to forego enforcement of loan solely for 
benefit of plaintiff’s officer.—National 
Shawmut Bank of Boston y. Goldfine, 
31 N.H.2d 561, 308 Mass. 184. 

Where defendant wrote a letter prom- 
ising that if plaintiff, holder of second 
mortgage, was compelled to foreclose at 
any time, defendant would see that 
plaintiff suffered no Joss as _ result, 
plaintiff did not thereby undertake to 
wait forever or for any definite time, 
but this would not prevent a finding of 
“consideration” for the promise.—Na- 
tional Shawmut Bank of Boston v. 
Goldfine, 31 N.H.2d 561, 308 Mass, 184. 


§ 70 
Il.App. A guarantor cannot revoke 
his guaranty and release himself from 
liabilities incurred before the revoca- 
tion.—In re Klink’s Hstate, 35 N.B.2d 
684, 310 Ill.App. 609. 


§ 73 

Il. App. Death of guarantor did not 
terminate all liability under the guar- 
anty.—In re WKlink’s Wstate, 35 N.W. 
2d 684, 310 Ill.App. 609. 

La. The continuing guaranty signed 
by decedent terminated at his death, 
where party guaranteed, through its 
representatives, acquired knowledge of 
decedent’s death when it occurred, and 
party guaranteed failed to establish 
that widow and heirs of decedent ex- 
tended the guaranty or waived the 
expiration thereof.—Interstate Wlectric 
Co. v. Tucker, 2 So.2d 56, 197 La: 660. 

§ 76 

C.C.A.11]. A guarantor may impose 
any terms or conditions he may choose 
and will only be liable according to 
the terms of his agreement.—C. T. C. 
Inv. Co. v. London & JGancashire In- 
demnity Co. of America, 116 F.2d 741. 


Ariz. The mere fact that assignment 
of automobile conditional sales contract 
by dealer to finance corporation was 
denominated at the top ‘Assignment 
with Guaranty of Payment’ or that 
word ‘guaranty’? was used therein did 
not of itself make it as a matter of 
law a simple ‘‘contract of guaranty’, 
since character of a legal instrument is 
determined by what is within the 
four corners thereof, and not by name 
given to it.—Pacific Finance Corpora- 
tion of California v. Burkhart, 108 P. 
2d 380. 


Ill.App. In action on guaranties of 
village special assessment vouchers. 
contracts of guaranty must be consid- 
ered in connection with vyvouchers.— 
Kreizelman v. Stevens, 35 N.H.2d 532, 
311 IllApp. 161. 


N.Y. Where guaranty of payment of 
bonds was indorsed upon each bond at 
time of bond issue, court could inter- 
pret language of the guaranty as re- 
ferable to terms of the bonds.—Read 
v. Lehigh Valley R. Co., 31 N.H.2d 
891, 284 N.Y. 485, modifying 17 N.Y. 
S.2d 99, 258 App.Div. 948, appeal 
granted 18 N.Y.8S.2d 1002, 259 App.Diyv. 
705. 

N.Y.Sup. The court must determine 
and give effect to intention of the par- 
ties as ascertained by a fair and rea- 
sonable interpretation of terms used 
and language employed in the con- 
tract of guaranty, as read in the light 
of the attendant circumstances, and 
the purpose for which the guaranty 
was made.—First Trust Co. of Albany 
y. Dumary, 23 N.Y.S8.2d 532. 

Pa. Clause would not be stricken 
from contract of guaranty merely be- 


§ 89 


cause it was ambiguous or inept, but 
court would, if possible, assign to it a 
meaning consistent with the probable 
intention of the parties—Land Title 
Bank & Trust Co. v. Baron, 19 A.2d 62. 

A contract of guaranty drawn by a 
professional guarantor would be con- 
strued strictly against guarantor ‘and 
in favor of insured.—Land Title Bank 
& Trust Co. v. Baron, 19 A.2d 62. . 

Tex.Civ.App. Liability on a guaranty 
can be fixed and preserved only by a 
strict compliance with the terms of the 
guaranty.—City State Bank & Trust Co. 
of McAllen v. United Paperboard Co., 
146 S.W.2d 832. 


§ 82 

Pa.Com.Pl. Where B wires and con- 
firms by letter to C in Wisconsin, guar- 
anteeing account of A, A and B in 
Pennsylvania, goods shipped, A did not 
pay and C brings action on the guar- 
antee against B, B defended on ground 
that contract between B and C was of 
guaranty and not suretyship, and goy- 
erned by laws of Wisconsin, also that 
allegation of every reasonable effort to 
collect from A was not included in 
statement. Held, in unilateral contract, 
to guarantee future credits to be given, 
place of contracting is where credit is 
given in reliance on guaranty.—Weyen- 
berg Shoe Mfg. Co. vy. Hpstine, 34 Luz. 
L.Reg.Rep. 420. 

§ 83 

Mont. A “general guaranty” is one 
for acceptance by public generally and 
is so written that any one to whom it 
is presented may advance money or in- 
eur liability upon complying with its 
terms and, having done so, may hold | 
the guarantor’ responsible _ thereon, 
whereas a ‘special guaranty’ is one 
which is addressed to a particular per- 
son who alone can take advantage 
thereof. Reyv.Codes 1935, § 8171.—Aus- 
tin v. New Brunswick Fire Ins, Co. of 
Wew Brunswick, N. J., 108 P.2d 1036. 


N.Y. Where bonds were payable to 
the “registered owner” or his legal 
representative, and were transferable 
“by the holder hereof only * * * 
upon the books of said company,’ and 
railroad’s guaranty indorsed upon each 
bond at time of issuance ran to “holder 
of the within bond,” the phrases “reg- 
istered owner’ and “holder” -referred 
to provision requiring transfer upon 
the books, and hence both principal 
obligation and guaranty ran to the 
same party, so that discharge of guar- 
antor discharged principal, and guar- 
anty was enforceable only by a posses- 
sor of bonds who was in fact regis- 
tered aS owner upon books of the com- 
pany, or had muniments of title by 
which he could compel company to 
register in his name the bonds held by 
him.—Read y. Lehigh Valley R. Co., 31 
N.H.2d 891, 284 N.Y. 435, modifying 17 
N.Y.S.2d 99, 258 App.Div. 948, appeal 
Srantod 18 N.Y.S.2d 1002, 259 App.Div. 
705. 


§ 89 

Il.App. Money claims arising by 
virtue of past extensions of credit made 
in reliance on a continuing guaranty, 
ean be assigned.—In re Klink’s state, 
35 N.H.2d 684, 310 Ill.App. 609. 

Mich. The holder of a negotiable in- 
strument payable to bearer, in event 
of nonpayment, possesses the right to 
bring suit against one who has guar- 


~ anteed payment.—Aiton v. Slater, 299 


N.W. 149, 298 Mich, 469. 


Where guaranty agreement, which 
guaranteed payment of principal and 
interest of negotiable bond payable to 
bearer, was attached to bond, transfer 
of bond to plaintiff resulted in an as- 
signment of the guaranty agreement by 
operation of law to plaintiff.—Aiton y, 
Slater, 299 N.W. 149, 298 Mich. 469. 

Wis. Where bondholder surrendered 
his bonds under corporate reorganiza- 
tion proceeding of mortgagor and ac- 
cepted stock in exchange for bonds, 
and thereafter assigned stock certifi- 
eates to another, without commencing 
an action against guarantors of bonds 
of mortgagor, assignment of stock did 
not carry with it bondholder’s right 
of action against guarantors, so as to 
authorize assignee to bring action 
against guarantors. Bankr.Act § 101 


§ 94 


et seq., 11 U.S.C.A. § 501 et seq.—Al- 
len vy. Trepte, 298 N.W. 55, 238 Wis. 


§ 94 

Fla. <A corporation’s letter to anoth- 
er corporation, stating that ‘We here- 
by authorize you to ship one car of” 
strawberry crates to named purchaser 
thereof “and guarantee payment of 
your invoice’ and requesting recipient 
to advise sender whether such car had 
been paid for after lapse of two weeks, 
constituted unqualified guarantee of 
payment of invoice for one car of such 
crates, not guarantee on condition that 
guarantor be notified of purchaser’s de- 
fault within stated period.—John S. 
Barnes, Inc., v. Paducah Box & Basket 
Co., 2 So.2d 861. a 

Il.App. Where under conditions of 
contract no liability has arisen on part 
of principal, there is no liability on 
guarantor.—Kreizelman v. Stevens, 35 
N.E.2d 532, 311 Ill.App. 161. 

Minn. A guaranty by a payee of 
payment of a note is absolute, and 
binds the guarantor to pay the note 
at maturity on default of the maker, 
unless by its terms it is made con- 
ditional. Holbert vy. Wermerskirchen, 
297 N.W. 327. . 

N.Y.Co.Cct. A “guaranty of payment 
is an absolute undertaking on the part 
of the guarantor that the principal 
will perform, whereas a “guaranty of 
collection” is an undertaking to pay if 
payment cannot by reasonable dili- 
gence be obtained from the principal 
obligor.—Swift & Co. v. Novotny, 28 N. 
Y.S.2d 562. ae 

On an absolute and unconditional 
guaranty of payment, recourse may be 
had against the guarantor immediately 
upon default of the principal.—Swift & 
Co. v. Novotny, 28 N.Y.S.2d 562. | 

Wash. In administratrix’ action 
against surety on bond guaranteeing 
performance of executor’s contract to 
pay plaintiff's decedent, as intended 
legatee under testatrix’ will, propor- 
tionate share of all funds coming into 
executor’s hands from testatrix’ estate, 
neither surety nor personal represen- 
tative of deceased executor’s estate will 
be heard to say that such estate's as- 
sets, distributed to such representa- 
tive, do not constitute “funds” within 
contract, for even if obligation be to 
pay from particular fund only, obligor, 
whose failure to realize or collect fund 
is due to his own neglect or unreason- 
able refusal to act, will not be permit- 
ted to escape liability.—Gregory vy. Fi- 
delity & Casuaity Co. of New York, 110 
Maan: S$ 4:7. 

' The surety on bond, guaranteeing 
performance of executor’s contract to 
pay intended legatee under testatrix’ 
will proportionate share of all funds 
coming into executor’s hands by execu- 
tor and executor’s “heirs, executors, 
administrators and successors,” is lia- 
ble thereon for balance due under con- 
tract from administrator of deceased 
executor’s estate—Gregory v. Fidelity 
& Casualty Co. of New York, 110 P.2d 
84 


§ 95 
Cal.App. Where owner of apple or- 
chard who leased to tenant on a share 
rental basis signed tenant’s contract 
with marketing association and guaran- 
teed reimbursement of association for 
all advances made to tenant, owner 
was primarily liable as guarantor for 
repayment of entire amount advanced 
to tenant, regardless of how expenses 
were to be apportioned under the con- 
tract as between owner and tenant.— 
McDonald y. Gravenstein Apple Growers 
Co-op. Ass’n of Sonoma County, 108 
P.2d 936. 
§ 98 


NJ. A contract, whereby party 
agreed to purchase coal for company 
of various prices not to exceed a cer- 
tain sum on “unpaid balance,’ and 
which provided that if company prayed 
for inyoice within 30 days it should be 
entitled to certain discounts and that, 
if in opinion of party ‘‘credit’” of com- 
pany should be impaired, party re- 
served right to “immediately stop mak- 
ing further advances or purchases of 
coal,” contemplated extension of 
“credit” by the party to company, and 
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hence guarantor of payment was liable 
for price of coal as being delivered on 
eredit, notwithstanding contract pro- 
vided that coal should be the proper- 
ty of party until paid for by the com- 
pany, since such provision involved 
idea of payment on date subsequent to 
delivery and hence involved ‘‘credit.’’— 
Altshul v. Astor Coal Distributors, 16 
A.2d 619, 125 N.J.L. 543. 

Tex.Civ.App. Where manufacturer 
wrote to customer that if customer’s 
bank would forward its guaranty cover- 
ing half amount of order for cartons, 
cartons would be sent on terms of sight 
draft, and thereafter bank wrote to 
manufacturer that bank would guaran- 
tee payment of half the amount of or- 
der on “arrival’’ and “receipt”? of car- 
tons, and cartons were shipped under 
a sight draft with bill of lading  at- 
tached, and customer never paid sight 
draft and never received cartons, con- 
tingency on which bank’s liability to 
manufacturer was predicated never oc- 
curred, and bank was not “estopped” 
from standing on the letter as written, 
since there was no “receipt”? of the 
cartons.—City State Bank & Trust Co. 
of McAllen y. United Paperboard Co., 
146 S.W.2d 832. 

Wis. Where creditor in a contract 
with principal agreed to extend credit 
only to the extent of $1,000 if princi- 
pal’s obligations under the contract 
were fully secured, that limitation was 
for creditor’s benefit and did not mod- 
ify or condition a separate contract of 
guaranty containing no specific limita- 
tion or condition, and hence the guar- 
antor was not discharged by the al- 
lowance of credit in excess of $1,000 to 
principal.—Bay Oil Co. v. Vilas, 296 
N.W.) 595, 

Where creditor agreed to extend 
credit to principal only to the extent 
of $1,000 if principal’s obligations were 
fully secured, guarantor’s agreement 
that principal would pay when due all 
lawiul charges for merchandise sold 
to him by creditor and would keep and 
perform all other provisions of his 
agreement with creditor was an unam- 
biguous engagement by principal that 
he would pay for all goods purchased 
by him whatever the amount and by 
guarantor that he would guarantee full 
performance by principal, and hence 
ereditor’s recovery on guaranty was 
erroneously limited to $1.000.—Bay Oil 
Co. v. Vilas, 296 N.W. 595. 


§ 101 

Mass. Where first mortgage was 
foreclosed under power of sale therein, 
and corporate mortgagee bid in prop- 
erty and gave itself a foreclosure deed 
accordingly, the second mortgage held 
by plaintiff as collateral security for 
note was rendered worthless and ex- 


tinguished, and plaintiff was thereby 
“compelled to foreclose the second 
mortgage” within defendant’s letter 


promising that if plaintiff was com- 
pelled to foreclose second mortgage, de- 
fendant would see that plaintiff suffered 
no loss as result, foreclosure of first 
mortgage constituting a “compulsory 
liquidation” of mortgaged property and 
incidentally of second mortgage.—Na- 
tional Shawmut Bank of Boston vy. 
Goldfine, 31 N.H.2d 561, 308 Mass. 184. 

Under a promise made in a letter 
by defendant in October, 1929, that if 
plaintiff “at any time’ should be com- 
pelled to foreclose second mortgage, 
defendant would see that plaintiff suf- 
fered no loss, action on the promise 
commenced by filing declaration in 
June, 1935, was not, as a matter of law, 
filed after expiration of a reasonable 
time or after unreasonable delay, even 
if promise was to continue for only a 
reasonable time.—National Shawmut 
Bank of Boston v. Goldfine, 31 N.B, 
2d 561, 308 Mass. 184. 

N.¥.Sup. In determining value of 
mortgages for purpose of finally deter- 
mining actual loss for which mortgage 
guaranty company was liable on its 
guaranty contracts, value of the under- 
lying realty was a factor of major 
weight. Insurance Law, § 425, subd. 5. 
—In re New York Title & Mortgage Co, 
(Series B-K), 21 N.Y.S.2d 575. 

“Market value,” as used in measuring 
values of realty for purpose of deter- 
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2520 
mining values of mortgages, which, in 
turn, were to be made solely as a step 
in finally determining actual loss mort- 
gage guaranty company was liable for 
upon guaranty contracts, refers to 
value under normal conditions. Insur- 
ance Law, § 425, subd. 5.—In re New 
York Title & Mortgage Co. (Series 
"B2Ke), va INGYuSced eo 10: 

The Legislature has not prescribed 
any exclusive rule of real estate valua- 
tion for purpose of determining values 
of mortgages, and it is beyond province 
of the courts to lay down an exclusive 
rule of valuation applicable to all cases. 
—In re New York Title & Mortgage 
Co. (Series B-K), 21 N.Y.S.2d 575. 

Under the “willing buyer-willing sell- 
er standard’ or ‘comparative sales 
method” for measuring values of realty 
for purpose of determining values of 
mortgages, the actual sales of the same 
property, or of closely comparable 
property, furnish, with or without cor- 


rectives, the measure of value.—In re 
New York Title & Morteage Co. 
(Series B-K), 21 N.Y.S.2d 575. 

The “willing buyer-willing seller, 


standard” or ‘comparative sales meth- 
od” for measuring values of realty for 
purpose of determining values of mort- 
gages, is useless under depressed con- 
ditions, for the reason that, in times 
of depression, there are not a suflicient 
number of willing purchasers to bring 
about enough sales, either for cash or 
on terms, to create a reasonable basis 
for comparative analysis, and many 
sales on terms involve so little cash 
that the purchase price, reflected large- 
ly in a purchase money mortgage, is 
not persuasive evidence of value.—In re 
New York Title & Mortgage Co. (Series 
B-K), 21 N.Y.S.2d 575. 


Under “reproduction, reconstruction 
or summation method” of measuring 
values of realty for purpose of deter- 
mining values of mortgages, value of 
the building is determined by multiply- 
ing the cube of the building, accurately 
measured, by a cube factor expertly 
chosen to definitely refiect estimated 
cost per cube of the building, and then 
deducting from resulting figure for de- 
preciation and adding value of land.— 
In re New York Title & Mortgage Co. 
(Series B-K), 21 N.Y.S.2d 575. 


The “capitalization method” of meas- 
uring values of realty for purpose of 
determining values of mortgages con- 
sists in expertly estimating the gross 
income which property should throw 
off, and separately the expenses reason- 
ably required to carry it, and thus ar- 
riving at a fair estimate of net income 
and using a_ capitalization figure or 
factor, expertly chosen, and deprecia- 
tion must be taken into consideration 
in use of such method.—In re New 
York Title & Mortgage Co. (Series 
BK )ysg:2h) DINGY. S.2dau5 ton 

The “multiple of gross rentals proc- 
ess” of measuring values of realty for 
purpose of determining values of mort- 
gages, referred to as “rule of thumb,” 
consists in multiplying actual gross 
rentals by a figure or factor, usually 
5, 6, or 7.—In re New York Title & 
ia tas Co. (Series B-K), 21 N.Y.S.2d 


§ 103 

Iu.App. Under lessee’s stockholders’ 
guaranty of cost of alteration of leased 
premises, conditioned on lessee’s failure 
to pay any part of rent, but providing 
that if lessee paid any part of the rent 
during the lease term, the guarantors’ 
obligation should be reduced in the pro- 
portion that the amount of rent paid 
bore to the amount of rent reserved, 
where lessee defaulted, and liquidator 
of corporate lessee was appointed and 
agreed with lessor adjusting the 
amount due to time when liquidator 
vacated the premises, recovery of judg- 
ment by lessor against stockholder of 
lessee in suit for balance of rent, in 
which lessor admittedly was not en- 
titled to recover and in which guaran- 
ty was referred to as guaranty of rent, 
did not bar recovery in subsequent suit 
on the guaranty of alteration costs, 
since agreement was a “guaranty” of 
repayment of cost of alterations and 
not a guaranty of rent, but stockholder 
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was entitled to credit for amount paid 
on judgment.—Willoughby Tower Bldg. 


Corporation v. Enzinger, 34 N.E.2d 723, 
310 Dll.App. 535. oF 
ay 


Il.App. Where guaranty of corpo- 
ration’s payment of amounts due for 
services to corporation was continuing, 
it could be revoked at any time on no- 
tice, but alleged writing of letters re- 
voking guaranty did not operate as 
“revocation”? where there was positive 
testimony that such letters were never 
received, and subsequent letters by 
guarantor did not indicate that revoca- 
tion had oeccurred.—Panknin v. Inspira- 
tion Placers, 29 N.E.2d 864, 307 Ill. 
App. 241. 

Tex.Civ.App. A written guaranty, 
fixing amount guaranteed and specify- 
ing no time limit for continuance of 
obligation, tends strongly to indicate 
that a continuing guaranty Was con- 
templated.—Pittinger v. Southwestern 
Paper Co. of Fort Worth, 151 S.W.2d 
922. 

Tex.Civ.App. An instrument stating 
that signers guaranteed payment of 
certain person’s account for specified 
maximum amount and requesting cred- 
itor to notify them when account 
reached such amount, whereupon they 
would see that payment was made by 
debtor or send creditor personal check 
to cover, did not limit guaranty to pay- 
ment of debt during only such time as 
whole debt did not exceed amount spe- 
cified, nor make promise conditional on 
ereditor’s notice to guarantors when 
whole indebtedness reached maximum 
amount guaranteed.—Pittinger v. 
Southwestern Paper Co. of Fort Worth, 
151 S.W.2d 922. 

Where letter of guaranty does not 
definitely show whether guarantors in- 
tended that their obligation to pay 
specified amount, if not paid by debtor, 
should be limited to first indebtedness 
of such amount incurred by him or 
continue throughout time that creditor 
extended line of credit to such debtor, 
court must look to facts and circum- 
stances surrounding whole transaction 
to find parties’ intention in such re- 
spect.—Pittinger v. Southwestern Paper 
Co. of Fort Worth, 151 S.W.2d 922. 


§ 116 

Wash. Where intended legatee, to 
whom executor of testatrix’ estate con- 
tracted to pay proportionate share of 
all funds coming into executor’s hands, 
until full payment of legacy, agreed by 
terms of contract to waive all claims 
for payment of interest by executor, 
administratrix of such legatee’s estate 
could not recover from surety on execu- 
tor’s bond guaranteeing performance of 
contract interest on balance due under 
contract from date of decree distribut- 
ing assets of testatrix’ estate to admin- 
istrator of deceased executor’s estate.— 
Gregory v. Fidelity & Casualty Co. of 
New York, 110 P.2d 847. 


§ 120 

Iil.App. Plaintiff could not recover 
on guaranties of village special assess- 
ment vouchers where village was not in 
default, but had fully complied with its 
obligations to pay vouchers from funds 
realized from collection of first install- 
ment of special assessment, as against 
contention that since defendant guaran- 
teed “the payment of the within note 
at maturity with interest’? and since 
vouchers were due and payable on or 
before December 31, 1930, vouchers 
matured as of such date in so far as 
guaranty was concerned and guarantor 
was absolutely liable on his guaranty 
even though principal obligor was only 
liable to pay vouchers if, as and when 
special assessments were collected.— 
Kreizelman y. Stevens, 35 N.E.2d 532, 
311 Ill.App. 161. 

A “guaranty” of payment of obliga- 
tion of another is an absolute under- 
taking imposing liability on guarantor 
immediately on default of principal 
debtor.—Kreizelman v. Stevens, 35 N.H. 
2d 532, 311 Ill.App. 161. 

Liability may not be imposed on 
guarantor unless and until principal 
debtor has defaulted, and such is true 
whether guaranty is co-extensive with 
or hvoader or narrower than principal 
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contract.—Kreizelman y. Stevens, 35 N. 
H.2d 532, 311 Dl.App. 161 


§ 121 

N.Y.Sup. The provisions of a pol- 
icy of guaranty under which guaran- 
tor had the right to requisition bond 
and mortgage and to institute fore- 
closure in the name of the insured 
were binding on holder of guaranteed 
mortgage certificates —Fisher v. Title 
Guarantee & Trust Co., 26 N.Y.S.2d 
960, 176 Misc. 166, reversed 28 N.Y.S.2d 
410, 262 App.Diy. 2938. 

Vex.Civ-App. An instrument stating 
that signers guaranteed payment of 
certain person’s account for specified 
maximum amount and requesting credi- 
tor to notify them when account 
reached such amount, whereupon_ they 
would see that payment was made by 
debtor or send creditor personal check 
to cover, did not limit guaranty to 
payment of debt during only such time 
as whole debt did not exceed amount 
specified, nor make promise conditional 
on ecreditor’s notice to guarantors when 
whole indebtedness reached maximum 
amount guaranteed.—Pittinger v. 
Southwestern Paper Co. of Fort Worth, 
151 S.W.2d 922. 

§ 137 

Cal.App. Under statutes in effect in 
1933, a guarantor was liable immedi- 
ately upon default of principal, with- 
out demand or notice, and so creditor 
was not required to exhaust remedies 
against debtor, and creditor’s mere de- 
lay or failure to proceed against prin- 
cipal debtor did not exonerate guaran- 
tor unless the contract provided that 
such action must be taken. Civ.Code, 
§§ 2807, 2823.—Ingalls v. Bell, 110 P. 
2d 1068. 

Pa. Where trustee was required to 
act for bondholders in making de- 
mands on mortgagor, ambiguous clause 
in contract of guaranty providing that 
guarantor should be obligated to pay 
principal within 18 months after de- 
mand by insured would be construed 
as meaning that guarantor’s period of 
grace started running from time of 
demand by trustee upon mortgagor, 
but, even if clause were construed as 
contemplating demand upon guarantor, 
notice to guarantor by trustee contain- 
ing copy of letter to mortgagor recit- 
ing defaults was sufficient to constitute 
such demand.—Land Title Bank 
Trust Co. v: Baron, 19 A.2d 62. 


§ 138 

Cal.App. Under statutes in effect in 
1933, a guarantor was liable immedi- 
ately upon default of principal, without 
demand or notice. and so creditor was 
not required to exhaust remedies 
against debtor. and creditor’s mere de- 
lay or failure to proceed against prin- 
cipal debtor did not exonerate guar- 
antor unless the contract provided that 
such action must be taken. Civ.Code, 
§§ 2807, 2823.—Ingalls v. Bell, 110 P. 
2d 1068. ‘ 

Fla. Where seller’s delay, if any, in 
giving notice of buyer’s default to 
guarantor of payment for articles sold, 
was due to act of God, that is, flood 
conditions interrupting mail service 
and precluding seller from carrying on 
business in orderly manner, guarantor 
was not absolved from liability, even if 
guarantee was conditioned on notice to 
guarantor of such default within stated 
period.—John §. Barnes, Inc., v. Padu- 
cah Box & Basket Co., 2 So.2d 861. 

Fla. Where seller’s invoice, payment 
of which was guaranteed by another 
than buyer under contract obligating 
seller to notify guarantor of buyer’s 
default after lapse of two weeks, 
showed terms of sale to be net 30 days, 
default notice, given to guarantor by 
seller three days after expiration of 30 
days from date of invoice, was timely. 
—John S. Barnes, Inec., v. Paducah 
Box & Basket Co., 2 So.2d 861. 

Il.App. If provision of guaranty 
required notice of default of the prin- 
cipal, a “prima facie case’ of notice 
was proven where it was shown that 
claimant sent a letter to the guarantor 
which was received by him, stating the 
facts with reference to the default of 
the principal in the obligation guaran- 
teed, and asking the guarantor to make 
known his plans for the “liquidatiun’ 


§ 155 


of the obligation, the word ‘‘liqnuida- 
tion” being defined as to pay or settle. 
—In re Klink’s Estate, 35 N.E.2d 684, 
310 Ill.App. 609. 


App.D.C. Where guarantor resisted 
recovery on written guaranty on 
ground that seller had failed to give 
prompt notice of buyer’s default as 
required by oral agreement but guar- 
antor received notice of buyer’s de- 
fault in time to withhold an amount 
which he would otherwise have paid to 
buyer, guarantor was liable for that 
amount on his guaranty, since to that 
extent he was not injured by lack of 
notice.—United Clay Products Co. v. 
Linder, 119 F.2d 456. 

Ill.App. Where the only provision in 
guaranty with respect to notice of de- 
fault of principal was that the guaran- 
tor agreed to pay promptly the indebt- 
edness to bank on advice from the bank 
that the indebtedness was due, and 
that the bank was not required to 
make or give presentment, demand, 
protest, or notice of default of any of 
the obligations guaranteed by the 
guarantor, and that, if any of the ob- 
ligations were payable on demand, the 
bank could, in its sole discretion de- 
termine when to make demand, the 
fact that more than 4% years elapsed 
after principal’s default before notice 
was given to the guarantor, did not 
relieve the guarantor from liability.— 
In re Klink’s Estate, 35 N.E.2d 684, 
310 Ill.App. 609. 

§ 146 

Pa. Where trustee was required to 
act for bondholders in making demands 
on mortgagor, ambiguous clause in 


contract of guaranty providing that | 


guarantor should be obligated to pay 
principal within 18 months after de- 
mand by insured would be construed 
as meaning that guarantor’s period of 
grace started running from time of 
demand by trustee upon mortgagor, 
but, even if clause were construed as 
contemplating demand upon guarantor, 
notice to guarantor by trustee contain- 
ing copy of letter to mortgagor recit- 
ing defaults was sufficient to constitute 
such demand.—Land Title 
Trust Co. v. Baron, 19 A.2d 62. 


§ 150 

Cal.App. Under statutes in effect in 
1933, a guarantor was liable immedi- 
ately upon default of principal, with- 
out demand or notice, and so creditor 
was not required to exhaust remedies 
against debtor, and creditor’s mere de- 
lay or failure to proceed against prin- 
cipal debtor did not exonerate guaran- 
tor unless the contract provided that 
such action must be taken. Civ.Code, 
§§ 2807, 2823.—Ingalls v. Bell, 110 P. 
2d 1068. 

N.Y.Sup. Where defendant, by trans- 
action consummated in New Jersey, 
induced lender to loan money to bor- 
rowers from which lender received a 
$12,000 note and chattel mortgage, 
and defendant endorsed note as accom- 
modation endorser for borrowers and 
executed a guarantee of mortgage, and 
lender executed an affidavit of consid- 
eration in accordance with New Jersey 
chattel mortgage act reciting that con- 
sideration for mortgage was a $12,000 
loan when lender in fact advanced only 
$10,000 to borrowers, defendant’s right 
to “subrogation” was impaired as re- 
sult of making of affidavit but impair- 
ment was no defense to lender’s action 
on endorsement and guarantee, where 
defendant was equally at fault with 
lender with respect to affidavit. Gener- 
al Business Law, § 374; N.J.S.A. 31:6- 
1; 46:28-1 et seq.; 46:28-5.—Ollen- 
dorf v. Lissberger, 28 N.Y.S.2d 455, 176 
Mise. 661. 
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§ 

N.Y.Sup. The obligation of guaran- 
tor under written contract of guaranty 
could not be extended without its con- 
sent to cover the performance of a dif- 
ferent contract.—Gross vy. Lawyers Title 
& Trust Co,,. 27 UN.Y.Si2d Seb Saeene 
Mise. 152. 

Where, by virtue of statute and divi- 
sion certificate, original corporate guar- 
antor ceased to exist as separate en- 
tity except to preserve rights of exist- 
ing creditors and obligee extended in- 
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debtedness for three years and accepted 
a renewal of guaranty from resulting 
corporation as to which original guar- 
antor was surety, the original guar- 
antor was relieved of liability, since 
eapacity to consent to creation of new 
obligation was lacking. Laws 1924, ¢. 
322.—Gross v. Lawyers Title & Trust 
Gone? N.Y-S.2d 858; 176 Mise. 152. 

Tex.Civ.App. The agreement by 
holder of a note secured by mortgage 
without the knowledge or consent of 
the guarantors thereon to accept pay- 
ment of the note in installments in a 
different amount than that provided for 
in the note relieved the guarantors of 
liability on the note—Rodriguez v. 
Shacklett. 144 S.W.2d 296. 

Wis. Where creditor in a contract 
with principal agreed to extend cred- 
it only to the extent of $1,000 if prin- 
cipal’s obligations under the contract 
were fully secured, that limitation was 
for creditor’s benefit and did not mod- 
ify or condition a separate contract of 
guaranty containing no specific limita- 
tion or condition, and hence the guar- 
antor was not discharged by the al- 
lowance of credit in excess of $1,000 
to principal.—_Bay Oil Co. v. Vilas, 296 
N.W. 595. 


Ohio. Where creditor makes absolute 
settlement with principal debtor, dis- 
charging him from obligation, the debt- 
or secondarily liable is discharged.— 
Gholson v. Savin, 31 N.H.2d 858, 137 
Ohio St. 551. 

§ 172 


Cal.App. An action against a guar- 


§ 171 


-antor must be brought specially upon 


the contract of guaranty itself, and 
such action is not for collection of the 
principal debt, as such, but is inde- 
pendent of any action upon the princi- 
pal obligation.—Ingalls y. Bell, 110 P. 
2d 1068. 

Fla, A buyer’s default in payment 
for strawberry crates, sold by corpora- 
tion in reliance on another corpora- 
tion’s guarantee of such payment, and 
guarantor’s refusal to pay purchase 
price, though notified of default within 
reasonable time, established guaran- 
tor’s liability —John S. Barnes, Inc., v. 


Paducah Box & Basket Co., 2 So.2d 
861. 
§ 174 
N.Y.Sup. Generally a party entitled 


to enforce a principal obligation may 

enforce the guaranty of payment but 

the rule is applicable only where the 

party is in possession of principal ob- 

ligation.—_In re Lawyers Westchester 

Mortgage & Title Co., 26 N.Y.S.2d 575. 
§ 176 

Mich. A guaranty agreement at- 
tached to negotiable bond specifically 
guaranteeing payment of principal and 
interest of bond was sufficient upon 
default in payment of bond to justify 
suit by holder of bond against obligors 
on guaranty agreement, and obligors 
eould not avoid liability on ground 
that guaranty contract was not nego- 
tiable or assignable.—Aiton y. Slater, 
299 N.W. 149, 298 Mich, 469. 

Where guaranty agreement attached 
to negotiable bond payable to bearer 
ran to a trustee as obligee, the trustee 
merely represented each of the bond- 
holders, and holder of particular bond, 
being “real party in interest”, was en- 
titled to maintain action on guaranty 
in her own name. Comp.Laws 1929, § 
14010.—Aiton vy. Slater, 299 N.W. 149, 
298 Mich. 469. 

Where guaranty agreement attached 
to negotiable bond payable to bearer 
stated that payment of principal and 
interest was guaranteed, holder of 
bond could maintain action as a third 
party beneficiary under the guaranty 
agreement, notwithstanding it would 
necessitate retroactive application of 
statute giving such a right of action. 
Pub.Acts 1937, No. 296.—Aiton  y. 
Slater, 299 N.W. ee 298 Mich. 469. 

p 


C.C.A.I1l. Where guarantor of corpo- 
rate realty bonds, or certificates of de- 
osit substituted therefor, denied lia- 
ility on its guaranty contract, certifi- 
eate holder could either sue guarantor 
on its contract or could realize what it 
might on the certificates by sale or 
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some other method, but it could not do 
both if the doing of one, such as by 
sale of certificates, rendered it unable lo 
comply with “condition precedent” of 
the guaranty contract that certificates 
presented for payment be surrendered 
uncanceled and assigned to guarantor.— 
Cc. T. CG. Inv. Co. v. London & Lanca- 
shire Indemnity Co. of America, 116 
F.2d 741. ; 

Provision of contract guaranteeing 
payment of corporate realty bonds, or 
certificates of deposit substituted there- 
for, that any coupon or note presented 
for payment be surrendered uncanceled 
and assigned to guarantor, was valid 
“eondition precedent” to payment, so 
that, where certificate holder sold cer- 
tificate allegedly for purpose of mini- 
mizing damages upon the guaranty aft- 
er guarantor denied liability, holder 
was thereafter precluded, by its inabil- 
ity to comply with the condition, from 
enforcing payment by guarantor.—C. T. 

. Inv. Co. v. London & Lancashire 
Indemnity Co. of America, 116 F.2d 
741 


Where contract guaranteeing payment 
of corporate realty bonds, or certificates 
of deposit substituted therefor, required 
surrender of a certificate uncanceled 
and assignment to guarantor as condi- 
tion precedent to payment, and upon 
demand by a certificate holder guaran- 
tor denied liability on ground of prior 
payment, guarantor’s refusal to per- 
form its covenant of guaranty was not 
a “waiver” of its right of subrogation 
to the security for the debt so as to en- 
title holder to sell certificate allegedly 
to protect itself from loss, and, there- 
after, to sue upon the guaranty contract 
without complying with the condition 
precedent.—C. T. C. Inv, Co. v. London 
& Lancashire Indemnity Co. of Ameri- 
ca, 116 F.2d 741. 

Where contract guaranteeing pay- 
ment of corporate realty bonds re- 
quired that bonds be surrendered un- 
canceled and assigned to guarantor as 
“condition precedent’ to payment, mere 
tender of the bonds to guarantor by 
holder and request for performance of 
the guaranty was not sufficient, but 
holder was required to keep the tender 
good in order to comply with the con- 
dition precedent.—C. T. C. Inv. Co. y. 
London & Lancashire Indemnity Co. 
of America, 116 F.2d 741. 

Cal.App. Where guarantor’s promise 
to pay is absolute and unconditional, 
his liability is fixed when the principal 
obligation matures and is not predicat- 
ed upon the exhaustion by the creditor 
of his remedy against the original 
debtor.—McDonald v. Gravenstein Apple 
Growers Co-op. Ass’n of Sonoma Coun- 
ty, 108 P.2d 936. 

Where apple orchard owner who 
leased to tenant on a share rental basis 
signed tenant’s 15-year marketing con- 
tract only after marketing association 
refused to contract with tenant unless 
owner also signed, and contract provid- 
ed that it constituted a lien upon apples 
for repayment of all advances made by 
association, there was an implied prom- 
ise by tenant to reimburse association 
for advances and a “guaranty” by own- 
er that such reimbursement would be 
made, hence action could be maintained 
against owner as ‘guarantor,’ ag 
against contention that contract was a 
“chattel mortgage’ as to owner and 
that action could not be brought until 
security was exhausted allegedly at 
end of the 15-year contract period.— 
McDonald v. Gravenstein Apple Grow- 
ers Co-op. Ass’n of Sonoma County, 108 
P.2d 936. 


Cal.App. It is not a “condition pre- 
cedent” to recovery upon a guaranty 
that creditor assign all his rights 
against debtor over to guarantor, and 
guarantor who pays the principal ob- 
ligation is entitled to reimbursement. 
—Ingalls v. Bell, 110 P.2d 1068. 

Cal.App. Under statutes in effect in 
1933, a guarantor was liable immedi- 
ately upon default of principal, without 
demand or notice, and so creditor was 
not required to exhaust remedies 
against debtor, and creditor’s mere de- 
lay or failure to proceed against prin- 
cipal debtor did not exonerate guaran- 
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tor unless the contract. provided that 
such action must be taken. Civ.Code, 
§§ 2807, 2823.—Ingalls v. Bell, 110 P. 
2d 1068 

Mich. Under guaranty agreement at- 
tached to bond specifically guarantee- 
ing payment of principal and interest 
of bond, holder of bond was entitled 
to maintain suit against guarantors 
without having first proceeded against 
obligor on bond.—Aiton v. Slater, 299 
N.W. 149, 298 Mich, 469. 

Minn. The payee of a note who in- 
dorses it with an unconditional guar- 
anty of payment becomes absolutely 
liable to the transferee on default of 
the maker, without any obligation on 
the transferee’s part to exhaust avail- 
able legal remedies to collect the note 
from the maker.—Holbert v. Wermer- 
skirchen, 297 N.W. 327. ; 

Pa.Com.Pl. In Wisconsin nothing 
short of return of execution nulla bona 
would suffice to charge guarantor. Li- 
ability arises only when creditor has 
exhausted all means of collecting from 
defendant.—Weyenberg Shoe Mfg. Co. v. 
Epstine, 34 Luz.L.Reg.Rep. 420. 

§ 179 

Mich. The guarantors, under guar- 
anty agreement attached to negotiable 
bond payable to bearer stating that 
payment of principal and interest on 
bond was guaranteed, could not escape 
liability on guaranty to holder of bond 
on ground that purpose of guaranty 
had been fulfilled prior to purchase of 
bond by a prior holder with which 
bond was originally deposited as col- 
lateral.—Aiton vy. Slater, 299 N.W. 149, 
298 Mich. 469. 

§ 184 


Cal.App. Compliance with statute re- 
quiring property covered by trust deed 
to be bid in for its fair market value 
at foreclosure sale was not essential to 
cause of action founded upon a written 
contract guaranteeing payment of note 
secured by trust deed which was fore- 
closed. Code Civ.Proc. § 580a.—Se- 
curity-First Nat. Bank of Los Angeles 
v. Chapman, 106 P.2d 431. 

Cal.App. In action against a guar- 
antor, complaint must allege execution 
of guaranty and that guarantor has 
not paid the obligation.—Ingalls v. 
Bell, 110 P.2d 1068. 

Ji.App. In action on guaranties of 
village special assessment vouchers, 
complaint which failed to state that 
principal debtor defaulted in payment 
of vouchers failed to state cause of ac- 
tion.—Kreizelman v. Stevens, 35 N.B. 
2d 532, 311 Ill.App. 161. 

Minn. Complaint alleging that de- 
fendant sold a note to plaintiff, in 
which defendant was named as payee, 
and that defendant agreed that he 
and his wife would indorse the note, 
guaranteeing it, and that plaintiff had 
in all things performed the contract 
on his part, but the defengant re- 
fused to indorse the note, guarantee- 
ing it, but instead tendered a note in- 
dorsed without recourse, set forth a 
cause of action for breach of con- 
tract to indorse and guarantee the 
payment of the note-—Holbert v. Wer- 
merskirchen, 297 N.W. 327. 

§ 190 

Ala. In action on guaranty of per- 
formance of written contract, plea of 
fraudulent misrepresentations by prin- 
cipal obligor was demurrable in ab- 
sence of averment that plaintiff, the 
guarantee, participated in or had any 
knowledge of such representations.—J. 
R. Watkins Co. v. Turberville, 198 So. 
847, 240 Ala. 283, 

Ala. In action upon contract of 
guaranty, special pleas that guarantors 
were not liable on ground that each 
signed the contract of guaranty on con- 
dition that a third person was to exe- 
cute the instrument as guarantor be- 
fore delivery, and that principal ob- 
ligor delivered instrument to obligee 
without procuring required signature 
of the third person, presented valid de- 
fense.—J. R. Watkins Co. v. Ruther- 
ford, 199 So. 235, 240 Ala. 335. 

‘Tex.Civ.App. In action against ad- 
ministratrix on  decedent’s written 
guaranty of note, burden rested on de- 
fendant to plead failure of considera- 
tion for guaranty as defense.—Baten vy. 
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Thornhill, 145 §.W.2d 608, error re- 


fused. 
§ 191 

Il.App. In action on guaranties of 
Special assessment youchers, although 
fact issues were raised by pleadings 
as to plaintiff’s ownership of vouchers 
and guaranties thereon, consideration 
for such guaranties and as to whether 
guaranties were placed on vouchers aft- 
er defendant had signed them, plaintiff 
could not recover even though he were 
to prevail as to foregoing issues on tri- 
al, unless he also alleged and proved 
default of principal debtor.—Kreizel- 
man v. Stevens, 35 N.E.2d 532, 311 Ill. 
App. 161. 

Tex.Civ.App. In action on written 
guaranty contract, plaintiff is not 
bound to plead and prove consideration 
for guaranty, as such contract imports 


sufficient ‘“consideration’’.—Baten v. 
Thornhill, 145 S.W.2d 608, error re- 
fused. 
§ 193 
Wash. In action against surety on 


bond guaranteeing performance of ex- 
ecutor’s. contract to pay intended lega- 
tee under testatrix’ will proportionate 
share of all funds coming into execu- 
tor’s hands until full payment of lega- 
ey, allegations of original and supple- 
mental complaint that executor divert- 
ed to his own use estate’s funds which 
should have been paid to such legatee 
did not change character of cause of 
action set up in either complaint, and 
trial of case on theory of breach of 
contract. by administrator of deceased 
executor’s estate after receiving suffi- 
cient assets of such estate to pay bal- 
ance due under contract did not consti- 
tute fatal variance. Rules of Supreme 
Court, rule 6, subds. 2, 3.—Gregory v. 
Fidelity & Casualty Co. of New York, 
110 P.2d 847. 
§ 194 


Tex.Civ.App. In action on written 
guaranty contract, plaintiff igs not 
bound to plead and prove considera- 
tion for guaranty, as such contract im- 
ports sufficient ‘‘consideration’’.—Baten 
v. Thornhill, 145 S.W.2d 608, error re- 
fused. ‘ 

Want of consideration for written 
guaranty of performance of contract is 
not established merely by lack of eyvi- 
dence on question of consideration 
therefor.—Baten v. Thornhill, 145 S.W. 
2d 608, error refused. 

§ 201 

Fla. In action on guarantee of pay- 
ment for strawberry crates purchased 
from plaintiff, where evidence showed 
that sale was made to named individu- 
al, that invoice was to him as agent 
of growers’ association, and that he 
received and used crates, defendant’s 
pleas that erates were not purchased 
for such person individually nor 
shipped to or received by him, but by 
such association, account of which de- 
fendant did not guarantee, were not 
sustained, as it was immaterial whether 
purchaser acted for himself or as 
agent for association.—John 8. Barnes, 
Inc., v. Paducah Box & Basket Co., 2 
So.2d 861. 

Til.App. Evidence held to authorize 
denial of recovery on agreement guar- 
anteeing payment of the mortgage in- 
debtedness, executed by attorney who 
became owner of land subject to mort- 
gage held by attorney’s servant, on 
ground that there was no consideration 
for the agreement.—Palardis v. Gower, 
35 N.H.2d 966, 311 LTllLApp. 352. 


Mo. In action on contract guaran- 
teeing payment of bonds issued by in- 
vestment company and expense of en- 
forcement of the guaranty, and guar- 
anteeing performance of terms of trust 
deed and chattel mortgage executed by 
the company to secure payment of the 
bonds, evidence failed to sustain de- 
fense that, upon default in payment of 
bonds, bondholders entered into agree- 
ment whereby they would accept new 
securities in lieu of old ones and that 
sale that took place under trust deed 
securing bonds was fictitious and held 
purely for purpose of clearing title and 
that bondholders had already agreed 
and accepted, without consent of guar- 
antors, new security in lieu of their 
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old bonds, so that guarantors’ liability 
on guaranty contract was extinguished. 
—Strauss v. Zollmann, 153 S.W.2d 65. 
§ 203 
_ Fla. Evidence presented question for 
jury as to whether defendants had 
signed credit guaranty covering mer- 
chandise purchased from plaintiff by a 
third party.—McConnon & Co. v. Hunt- 
er, 198 So. 57. 
210 


§ 

Tex.Civ.App. In suit against makers 
of note and administratrix of estate 
of deceased guarantor thereof to recov- 
er on note and foreclose trust deed 
lien on makers’ realty, judgment, con- 
forming to statute, in favor of plain- 
tiff for deficiency between amounts ad- 
judicated against makers and against 
administratrix, was not erroneous. 
Rev.S8t.1925, arts. 6247, 6251, 6252.— 
Baten v. Thornhill, 145 S.W.2d 608, er- 
ror refused. 

Wis. Where creditor agreed to ex- 
tend credit to principal only to the ex- 
tent of $1,000, but limit was not oper- 
ative so far as guarantor’s liability was 
concerned, creditor was entitled to re- 
cover on guaranty with interest from 
date of principal’s default—Bay Oil 
Co. v. Vilas, 296 N.W. 595. 


§ 212 

Cal.App. Under statutes in effect in 
1933, guarantor could not compel cred- 
itor to avail himself of remedies 
against the debtor unless he paid the 
obligation, in which case he could com- 
pel the creditor to act by a proceeding 
in equity. Civ.Code, §§ 2848, 2849.— 
Ingalls v. Bell, ve P.2d 1068. 

2 


14 

Cal.App. It is not a “condition pre- 
cedent” to recovery upon a guaranty 
that creditor assign all his rights 
against debtor over to guarantor, and 
guarantor who pays the principal ob- 
ligation is entitled to reimbursement. 
—Ingalls v. Bell, 110 P.2d 1068. 

Ohio. Where one who stands in po- 
sition of surety, guarantor or party 
secondarily liable, is obliged to pay all 
or part of common obligation, he is 
entitled to full reimbursement from 
the principal or party primarily liable, 
and statute permitting contribution be- 
tween co-debtors, who are each liable 
in the same right is inapplicable. Gen. 
Code, §§ 8079, 8081-8084.—Gholson Vv. 
Savin, 31 N.E.2d 858, 137 Ohio St. 551. 


GUARANTY INSURANCE 
§ 2 

N.J. In suit for premium for surety 
bond guaranteeing faithful perform- 
ance of municipal contract for scaven- 
ger service and for removal of gar- 
bage and ashes, against contractors in- 
dividually and as copartners, judg- 
ment was properly entered against con- 
tractors jointly and _severally.—John 
J. Carlin, Inec., v. O’Connor, 17 A.2d 
584, 126 N.J.L. 2438. 

N.Y.City Ct. Where corporation 
which had contracted with United 
States government for construction was 
unable to complete contract and surety 
on performance bond took over control 
of the corporation in such manner as to 
strip it of all its assets and undertook 
performance of the contract but lost 
money thereon, surety was liable to 
workmen’s compensation and liability 
insurer, on theory of ‘‘quasi-contract,” 
for premiums on policies issued to the 
original contractor pursuant to statute. 
Workmen’s Compensation Law, § 1 et 
seq.; 40 U.S.C.A. § 270.—Royal In- 
demnity Co. y. Sol Lustbader, Ine., 26 
N.Y.S.2d 328. 


D.C.Mich. The surety on account- 
ant’s bond to audit city’s records in 
accordance with contract and specifica- 
tions, providing that no payments 
would be made by city before comple- 
tion of work, unless surety bond for 
faithful performance of contract was 
filed, became liable on bond to sure- 
ties on city treasurer’s fidelity bonds 
for amounts paid by them to city be- 
cause of losses caused by treasurer’s 
fraud and embezzlements before and 
after negligent audit resulting in fail- 
ure to discover his previous defalca- 
tions, as accountant’s bond was not 


§ 29 


mere completion bond, but bond for 
faithful performance of contract.— 
Maryland Casualty Co. v. Cook, 35 F. 
Supp. 160. 

Mont. ‘“‘Guaranty insurance” is a con- 
tract under which one for a considera- 
tion agrees to idemnify another against 
loss arising from want of integrity, 
fidelity, or insolvency of employees and 
persons holding positions of trust 
against insolvency of debtors, losses in 
trade, losses for nonpayment of notes, 
and other evidence of indebtedness, or 
against other breaches of contract.— 
Austin v. New Brunswick Fire Ins. Co. 
Tatas Brunswick, N. J., 108 P.2d 

36. 

Tex.Civ.App. A policy insurin 
against loss resulting from the “loss”, 
misshipment, or ‘“misplacement”’ of 
boxes during shipment was not lim- 
ited in coverage to physical loss of the 
property, but extended to coverage of 
damage to goods from misplacement 
in ship.—Miles v. United Services Au- 
tomobile Ass’n, 149 S.W.2d 233, error 
granted. 
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§1 
Pa. The guardian ig the “personal 
representative’ of ward while ward 
lives and, upon ward’s death, the ad- 
ministrator or executor becomes his 
“personal representative” as to any and 
all things pertaining to debtors and 
ereditors of the estate, regardless of 
whether the debt or credit arose out of 
transactions with the ward himself or 
the guardian during ward’s lifetime. 
In re Frew’s Dstate, 16 A.2d 26, 340 

Pa. 89. 
6 


§ 

Ill. At common law, a father was 
natural guardian of minor child and 
father’s domicile was the domicile of 
the child.—People ex rel. Noonan vy. 
Wingate, 33 N.H.2d 467, 376 Ill. 244. 

La. A surviving husband was en- 
titled to an undivided one-half in full 
ownership of the community property 
and to the usufruct of the undivided 
one-half of the community property 
inherited by his children, and as the 
father of his minor children he was 
not only entitled to be appointed their 
natural tutor but was required to ac- 
cept the appointment. Civ.Code, art. 
301,—Kelley v. Kelley, 3 So.2d 641, 198 
La. 338. 

19 


§ 

Pa.Super. An executor which, with- 
out having been appointed guardian of 
estate of minor, retained minor’s dis- 
tributive share of deceased’s_ estate 
and invested it in first mortgage par- 
ticipations, would not be regarded as 
a guardain in fact of the minor’s estate, 
and would be required to pay over cash 
to minor when she attained her ma- 
Joxrityac2 ON ees. ; 1023.—In re Me- 
Tague’s Estate, s saree 532. 


Cal. The jurisdiction of court ap- 
pointing a guardian is a continuing 
one in respect to supervision of act of 
guardian, consideration of his account- 
ing, giving instructions and removing 
or discharging guardian.—Browne vy. 
Superior Court in and for City and 
County of San Francisco, 107 P.2d 1, 
prior opinion 95 a2 178. 

App.D.C. In proceeding wherein 15 
year old girl was adjudged to be with- 
out adequate parental care and sup- 
port and placed under guardianship of 
a person not related to her, a finding 
that the girl was without “adequate 
parental care’ and an order transfer- 
ring girl’s custody and guardianship 
from her mother were unauthorized 
under Juvenile Court Act where eyi- 
dence established that the mother’s 
care of girl from girl’s birth had been 
continuous and devoted and had result- 
ed in a well developed, well educated, 
healthy child. D.C.Code Supp. V, T. 
18, §§ 251a et seq., 255, 264(4).—In re 
Stuart, 114 F.2d 825, 

“Adequate parental care’, as used in 
the Juvenile Court Act, means such 
eare as is necessary to accomplish pur- 
pose of act. D.C.Code Supp. V, T. 18, 
§§ 251a et seq., 255, 264(4).—In re 
Stuart, 114 F.2d 825. 


a Se 


= 


= 


§ 22 


A judgment of the juvenile court of 
the District of Columbia adjudging 
that a 15 year old girl was without 
adequate parental care and support and 
that she should be placed under 
guardianship of a person not related 
to her was inconsistent with constitu- 
tional principles concerning inherent 
right of parents to custody of their 
children and the Juvenile Court Act, 
where evidence established that the 
girl’s mother had given the girl con- 
tinuous and devoted care which had 
resulted in a well developed, well edu- 
eated, healthy child. D.C.Code Supp. 
V, T. 18, §§ 251a et seq., 255, 264(4).— 
In re Stuart, 114 F.2d 825. 

N.Y.Sur. Whether a guardian of mi- 
nor children shall be appointed as well 
as the selection to be made is a mat- 
ter of discretion committed to the Sur- 
rogate._In re Gilmore Guardianship, 
22 N.Y.S.2d 476. 

Where grandparents seeking guard- 
janship of minor grandchildren had no 
fixed abode and led more or less roving 
life for five or six years and had no 
proper home into which infants could 
be taken, and there was no assurance 
that children would be kept together 
and grow up in each other’s compan- 
jonship, or that their present and fu- 
ture well-being would be advanced, and 
children if permitted to be under the 
supervision of the Welfare Department 
and maintained in a boarding home 
during the illness of mother would be 
well taken care of, welfare of infants 
would not be promoted or their inter- 
ests better served by granting their 

randparents letters of guardianship.— 
ue Ear more Guardianship, 22 N.Y.S. 


§ 25 

Alaska. Where written notice of fil- 
ing and hearing of application for ap- 
pointment of guardian for minors under 
14 years of age was given to minors’ 
grandmother and she appeared in the 
proceeding and protested against ap- 
pointment, appointment of guardian 
was not invalid on ground that court 
had not acquired jurisdiction of the 


persons of the minors. Comp.Laws 
1933, §§ 4510, 4512.—In re Young’s 
Estate, 9 Alaska 158. 

Cal. The jurisdiction of court ap- 


pointing a guardian is a continuing 
One in respect to supervision of act of 
guardian, consideration of his account- 
ing, giving instructions and removing 
or discharging guardian.—Browne v. 
Superior Court in and for City and 
County of San Francisco, 107 P.2d 
1, prior opinion 95 P.2d 178. 

Cal.App. Where the mother of illegi- 
timate twins was at date of filing of 
petition for guardianship and for con- 
siderable period of time prior thereto 
a resident of San Joaquin county, su- 
perior court of such county was vested 
with jurisdiction to hear and determine 
guardianship proceeding, notwithstand- 
ing that children were at that time 
residing in another county in a home 
in which they were placed by an insti- 
tution.—In re Guardianship of Sharp, 
106 P.2d 244. 

App.D.C. The juvenile court of the 
District of Columbia had “jurisdiction” 
to make an order adjudging that a 15 
year old girl was without adequate 
parental care and support and that she 
should be placed under guardianship 
of a person not related to her where 
parties were before the court, and case 
described in petition was within class 
of cases which the Juvenile Court Act 
gave the court power to deal with, and 
petition on its face stated a cause of 
action. D.C.Code Supp. V, T. 18, §§ 
251a et seq., 255, 264(4).—In re Stuart, 
114 F.2d 825. 

That evidence failed to support peti- 
tion in proceeding before juvenile 
court of District of Columbia involving 
a question of adequate parental care 
of a 15 year old girl did not affect the 
ecourt’s “jurisdiction” to hear the pro- 
ceeding and to make an order adjudg- 
ing that the girl was without adequate 
parental care and support and that 
she should be placed under guardian- 
ship of a person not related to her, 
although evidence made the court’s 
action erroneous and subject to re- 
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versal on appeal. D.C.Code Supp. V, T. 
18, §§ 251a et seq., 255, 264(4).—In re 
Stuart, 114 F.2d 825. P 

Mass. In guardianship proceeding 
involving minor child of divorced par- 
ents, probate judge was without juris- 
diction to enter decree amending the 
petition for guardianship and decree 
entered thereon so as to give care and 
custody of child to guardian. G.L. 
(Ter.Ed.) c. 201, § 5; ©. 208, §§ 28, 29. 
—Cohen v. Cohen, 30 N.B.2d 540, 307 
Mass. 539. 

Pa.Super. A legally appointed guard- 
ian of the estate of a minor is an of- 
ficer of the orphans’ court, and the 
minor is a ward of that court.—In re 
McTague’s BP ihe A.2d 532. 

40 


Cal.App. In determining who shall 
have custody of minor child, para- 
mount consideration is determination 
of what may be for the best interest 
and welfare of the minor, and such 
matter rests largely in trial court’s 
sound discretion.—In re Guardianship 
of Sharp, 106 P.2d 244. 

Cal.App. Though the failure of a 
parent to provide for a child may be 
shown as one of the items of evidence 
bearing on the question of the parent’s 
competency to be a guardian of the 
child, it is not the same thing as ‘“in- 
competency” nor does it require a con- 
clusion that the parent is ‘‘incompe- 
tent’’, since the past failure of a parent 
to provide for his child may well co- 
exist with a present duty to discharge 
fully all the duties of guardianship.— 
In re McCoy’s Guardianship, 116 P.2d 
103. 

The section of the Probate Code pro- 
viding that a parent guilty of abandon- 
ment for failure to provide for a child 
forfeits all right to the guardianship, 
and that the parent who, under certain 
conditions, knowingly permits his child 
to remain one year in an orphan asy- 
lum abandons and forever forfeits all 
right to the guardianship of the child, 
indicates that in the former case the 
forfeiture is not to be permanent, while 
in the latter case, the penalty is a per- 
manent bar to all future custody, since 
were the penalty intended to be the 
same in each case, the same language 
would undoubtedly have been applied 
to both situations. Probate Code, 
1409.—In re McCoy’s Guardianship, 116 
P.2d 103. 

Presumably, the interest of a child 
will best be subserved by awarding its 
care to a parent, unless the parent is 
unfit to have the care of the child, and 
unless the parent is found to be unfit, 
the parent is entitled to the care and 
custody of the child.—In re McCoy’s 
Guardianship, 116 P.2d 103. 

N.Y.Sur. Whether a guardian of mi- 
nor children shall be appointed as well 
as the selection to be made is a matter 
of discretion committed to the Surro- 
gate——In re Gilmore Guardianship, 22 
N.Y.S.2d 476. 

§438 

Pa.Super. Trust company which, as 
executor, was in possession of the dis- 
tributive share of deceased’s minor 
granddaughter, could not have been ap- 
pointed guardian of the minor’s estate. 
20 P.S. § 1023.—In re McTague’s Estate, 
18 A.2d 532. 


§ 54 

Alaska. Where testatrix devised and 
bequeathed all her estate to named in- 
dividual as trustee for her three chil- 
dren, such provision did not conflict 
with testatrix’ appointment of another 
individual as guardian of the estates 
of two of the children since the duty 
of the guardian was to see that the 
trustee administered his duties correct- 
ly and that the wards received the net 
income and that the income was proper- 
ly expended and accounted for.—In re 
Young’s Estate, 9 Alaska 158. 

Probate court is not bound to appoint 
testamentary guardian under all condi- 
tions, but a parent having the right to 
appoint a testamentary guardian should 
be denied that right only where it is 
established that testamentary guardian 
is not of good moral character, or is 
otherwise incompetent to discharge du- 
ties or that appointment would consti- 


tute an injustice to the wards and be 

rejudicial to them. Comp.Laws 19383, 
8s 4510-4515.—In re Young’s Dstate, 9 
Alaska 158. 

Okl. A member of county excise 
board was a “county official” within 
purview of statute providing that a 
county or city official can not receive 
compensation for serving as a guard- 
ian of a minor or incompetent, and 
that he can not act as guardian unless 
he is related to the minor or incompe- 
tent. 30 Okl.St.Ann. § 13.—Clinton v. 
Mullens, 110 P.2d 917. 

The statute relating to appointment 
of county or city official as the guard- 
jan of any minor or incompetent, is 
“mandatory” and not ‘directory.’ 30 
Ok1.St.Ann. § 13.—Clinton vy. Mullens, 
LLOVP. 2a Ont. 


Cal.App. The appointment of a 
guardian for a minor is a matter lying 
within the trial court’s sound discre- 
tion.—In re McCoy’s Guardianship, 116 
Prada Ose 


8 63 
Ohio App. The mother of an illegiti- 
mate child is entitled to notice of a 
guardianship proceeding concerning the 
child.—In re McLean’s Adoption, 29 N. 
H.2d 425, 65 CEE App. 106. 
67 


Alaska. A petition for appointment 
of guardian for deceased’s minor chil- 
dren should not have been entitled in 
the matter of the estate of the deceased 
and should not have been filed in the 
cause relating to the probate of the 
deceased’s will but should have been en- 
titled in the matter of the guardian- 
ship of the minors and have been given 
a number of its own. Comp.Laws 1933, 
§§ 4351, 4352.—In re Young’s BPstate, 
9 Alaska 158. 

Alaska. Where petition for appoint- 
ment of guardian for deceased’s minor 
children was entitled in the matter of 
the estate of the deceased, but chil- 
dren’s grandmother, though protesting 
against the title of the cause, filed her 
own petition for appointment as guard- 
jan in the same proceeding, the er- 
roneous title did not divest the court 
of jurisdiction, but became an irregu- 
larity which did not render the judg- 
ment appointing guardian void.—In re 
Young’s Estate, 9 Alaska 158. 

Cal.App. Where custody of minor 
daughter was awarded to mother in 
divorce proceeding, daughter on reach- 
ing age of 18 was entitled to petition 
for and nominate her own guardian.— 
Waliace v. Kerr, wk P.2d 754. 


Cal.App. Where mother gave illegiti- 
mate twins to sister and husband, who 
eared for children until mother, on pre- 
text of taking children to her home 
for visit, turned them over to an insti- 
tution for adoption purposes and re- 
linquished right to custody of chil- 
dren, evidence warranted finding that 
mother “abandoned” children and that 
their best interest and welfare would 
be served by appointing sister and 
husband guardians.—In re Guardian- 
ship of Sharp, 106 P.2d 244, 

Cal.App. Though the failure of a 
parent to provide for a child may be 
shown ag one of the items of evidence 
bearing on the question of the parent’s 
competency to be a guardian of the 
child, it is not the same thing as ‘in- 
competency” nor does it require a con- 
clusion that the parent is “inecompe- 
tent”, since the past failure of a parent 
to provide for his child may well co- 
exist with a present duty to discharge 
fully all the duties of- guardianship.— 
ante McCoy’s Guardianship, 116 P.2zd 


App.D.C. In proceeding wherein 15 
year old girl was adjudged to be with- 
out adequate parental care and support 
and placed under guardianship of a 
person not related to her, evidence 
supported finding that girl was without 
adequate parental support, in the sense 
of lack of funds, D.c.Code Supp. V, T. 
18, §§ 251a et seq., 255, 264(4).—In re 
Stuart, 114 W.2d 825. 

In proceeding wherein 15 year old 
girl was adjudged to be without ade- 
quate parental care and support and 
placed under guardianship of a person 
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not related to her, evidence failed to 
show that care given the girl by her 
mother was insufficient to protect the 
girl. D.C.Code Supp. V, T. 18, §§ 251a 
et seq., 255, 264(4)._In re Stuart, 114 
F.2d 825. ‘ 

A judgment that a 15 year old girl 
was without adequate parental care 
and support and that she should be 
placed under guardianship of a person 
not related to her was not warranted 
on ground that, according to evidence, 
the giri’s mother was unwilling to per- 
mit girl’s father to visit the girl and 
that a support order in proceedings 
against the father was conditioned up- 
on the making of arrangements for 
such visits. D.C.Code Supp. V, T. 18, 
§§ 251a et seq., 255, 264(4).—In re 
Stuart, 114 F.2d 825. 

In proceeding wherein 15 year old 
girl was adjudged to be without ade- 
quate parental care and support and 
placed under guardianship of a person 
not related to her, evidence was in- 
sufficient to establish such mental in- 
competence as made the girl's mother 
unfit to associate with or care for the 
girl, and hence judgment taking girl 
from custody and guardianship of her 
mother was not justified on ground 
that evidence supported conclusion 
that the mother was mentally incom- 
petent to provide adequate parental 
vare for the girl. D.C.Code Supp. V, T. 
18, §§ 251a et seq., 255, 264(4).—In re 
Stuart, 114 F.2d 825. 

Evidence which showed no more than 
that through marital unhappiness and 
poverty a 1S year old girl’s mother was 
at times in an anguished and perhaps 
frantic state of mind did not warrant 
depriving the mother of the girl by 
placing girl under guardianship of a 
person who was not related to_ her. 
D.C.Code Supp. V, T. 18, §§ 251a et 
seq., 255, 264(4).—In re Stuart, 114 F. 
2d 825. =A 


§ 

Cal.App. In guardianship proceed- 
ings, court acts for and on behalf of 
the minor and must necessarily _be 
given considerable latitude in bringing 
out the facts, and in doing so may take 
over the examination of witnesses.— 
Le ye Guardianship of Sharp, 106 P.2d 
24 


N.Y.Sur. In proceeding for appoint- 
ment of guardian of minor children, 
controlling consideration must be given 
to best interests of the minors.—In re 
Gilmore Guardianship, 22 N.Y.S.2d 476. 


§ 73 

Cal.App. Where, at the conclusion 
of the hearing and after court had in- 
dicated its decision in guardianship 
proceedings, the court directed counsel 
to “prepare your order’, which was 
done, and order incorporated findings 
of court on all material facts necessary 
to sustain the order. order sufficiently 
complied with statutory requirements, 
and findings and order were not re- 
quired to be incorporated in separate 
documents. Code Civ.Proc. § 632.—In 
re Guardianship of Sharp, 106 P.2d 
244, 

Cal.App. In determining whether a 
parent igs a fit guardian for his child, 
any findings concerning fitness or un- 
fitness in the past are mere surplusage, 
since the determining factor is the 
parent’s fitness for guardianship at the 
time of the hearing of the guardianship 
petition.—In_ re McCoy’s Guardianship, 
amGee.2d L038: 


8 75 
Alaska. Judgment which improperly 
limited appointment of guardian to 
that of persons of children was amend- 
ed so as to make the appointee guard- 
ian of the estate of the minors as well 
as of their persons. Comp.Laws 1933, 
§§ 4510-4515.—In re Young’s Estate, 9 
Alaska 158. 
§ 77 


Alaska, On motion to vacate judg- 
ment aflirming order appointing guard- 
ian for minors on ground that judgment 
was void, objection that probate court 
confirmed mother’s testamentary ap- 
pointment without taking evidence, that 
no evidence was introduced before pro- 
bate court that the minors’ deceased 
father had failed to make a will ap- 
pointing guardian, and that alleged 


GUARDIAN AND WARD 


will of mother was not introduced in 
evidence in probate court could not be 
considered where the grounds consti- 
tuted some of the exceptions. filed 
against order of appointment and were 
determined to be without merit.—In re 
Young’s Estate, 9 Alaska 158. 

Cal.App. The conclusion reached by 
a trial court on the question of the ap- 
pointment: of a guardian for a minor 
will not be set aside on appeal, unless 
it is shown to have been reached as 
the result of an abuse of discretion.— 
hake McCoy’s Guardianship, 116 P.2d 

The fact that child’s mother obtained 
a divorce from the father for desertion, 
and that the father was thereafter con- 
victed of failure to provide for the 
minor and his mother, did not require 
reversal of court’s judgment granting 
guardianship of the child, after the 
mother’s death, to the father rather 
than to the child’s stepfather, where 
there was evidence to show that at the 
time of guardianship proceedings the 
father was a fit person for the guard- 
ianship of the child.—In re McCoy’s 
Guardianship, 116 P.2d 103. 

Cal.App. Where wife was appointed 
guardian of husband’s estate on ground 
that he was an incompetent because of 
disease and not because of weakness of 
mind, and husband, while in full pos- 
session of his mental faculties and in 
receipt of the benefit of his estate, 
waited for almost six years to initiate 
proceeding to review legality of the ap- 
pointment of his wife as guardian, 
husband’s conduct amounted to “con- 
sent” and his right to writ of certiorari 
was barred by ‘“‘laches’.—Bernstein v. 
Superior Court of Los Angeles County, 
116 P.2d 172. 


La. The Supreme Court has general 
supervision over all inferior courts 
and has appellate jurisdiction in a case 
involving tutorship of a minor or cus- 
tody of a child. Const.1921, art. 7, § 
10.—Hattier v. Martinez, 1 So.2d 61, 
197 La. 121; 


§ 82 
Cal.App. Where there was _ substan- 
tial evidence to sustain the findings and 
order of the court in guardianship 
proceeding, no prejudice resulted to de- 
fendants by reason of not having been 
afforded an opportunity to submit 
counter findings.—In re Guardianship 
of Sharp, 106 P.2d 244, 
§ 838 
Ga.App. The court of ordinary is a 
eourt of general jurisdiction and that 
jurisdiction extends to the discharge 
of former, and the requiring of new 
surety, from administrators and guard- 
ians. Code, § 24-1901, subd. 8.—Great 
American Indemnity Co. vy. Jeffries, 16 
S.H.2d 135. 


§ 108 

Alaska. Alaska statule regarding ap- 
pointment of guardian makes provision 
for a separation of the duties of a 
guardian relative to the person of a 
minor and his estate only when a com- 
petent parent is living or when the 
minor is a nonresident of Alaska. 
Comp.Laws 1933, §§ 4510—4515, 4538. 
—In re Young’s Estate, 9 Alaska 158. 

Provision of will whereby testatrix 
appointed named indiviuual as “guard- 
ian of my children’ did not restrict 
appointment to being guardian of the 
persons of the children. Comp.Laws 
1933, §§ 4510-4515, 4538.—In re Young’s 
Estate, 9 Alaska 158. 

Where a person is appointed guard- 
jan without any words of limitation, it 
means guardian of the person and es- 
tate.—In re Young’s Hstate, 9 Alaska 
158. 

Tex.Civ.App. Where county court 
had appointed a guardian for minors 
on the basis of an application, which 
alleged residence in the county in ac- 
cordance with statute which provides 
for the venue in guardianship matters, 
in an action to set aside all such 
guardianship proceedings on_ the 
ground of lack of jurisdiction due to 
nonresidence of parties in the county, 
it was conclusively presumed that the 
eourt had found all the facts concern- 
ing jurisdiction, which did not appear 
of record, in favor of the court’s juris- 


§ 139 


diction. Vernon’s Ann.Civ.St. art. 4111. 
—Jones v. Sun Qil Co., 145 S.W.2d 615, 
error granted. 


§ 110 

D.C.Ga. The office of guardian of a 
minor expires with the cause of the 
office, and therefore is terminated as a 
matter of law upon the minor’s arrival 
at majority—Mason v. Royal Indem- 
nity Co., 35 F.Supp. 477. 

Pa.Super. A legally appointed and 
qualified guardian of a minor may seek 
to force acceptance of distribution in 
kind due to the existence of statutory 
provision, and not to the exercise of any 
inherent right. 20 P.S. § 865.—In re 
McTague’s Hstate, 18 A.2d 532. 

An application by an alleged guard- 


ian to the orphans’ court to distribute in’ 


kind presupposes that the alleged 
guardian of the minor has been legally 


appointed, and is subject to the juris- - 


diction of the orphans’ court as such.— 
In re McTague’s Estate, 18 A.2d 532. 

The guardian of a minor is entitled 
to have his application to distribute in 
kind considered by the orphans’ court 
if, as an officer of the court, he has act- 
ed in conformity with the law, and has 
given reasons satisfactory to the or- 
phans’ court. 20 P.S. § 865.—In re Me- 
Tague’s Hstate, 18 Pers: 532. 


Cal.App. Where custody of minor 
daughter was awarded to mother in 
divorce proceeding, daughter on reach- 
ing age of 18 was entitled to petition 
for and nominate her own guardian.— 
Wallace v. Kerr, 108 P.2d 754. 


§ 113 

Pa. The guardian is the ‘personal 
representative’ of ward while ward 
lives and, upon ward’s death, the ad- 
ministrator or executor becomes his 
“personal representative” as to any and 
all things pertaining to debtors and 
ereditors of the estate, regardless of 
whether the debt or credit arose out 
of transactions with the ward himself 
or the guardian during ward’s lifetime. 
pone Frew’s Estate, 16 A.2d 26, 340 

a, 89. 


§ 122 

N.Y.App.Div. Where petition upon 
which a person was appointed guardian 
of the person and property of an infant 
contained false suggestions of material 
facts, revocation of letters issued to 
such person was required, even if er- 
roneous statements were 
made. Surrogate’s Court Act, § 99, 
subd. 4.—In re Daggett’s Guardianship, 
28 N.Y.S.2d 701, 262 App.Div. 867. 


§ 139 

Cal.App. A guardian who has been 
appointed can be removed only upon a 
finding by the trial court of the exist- 
ence of one of the causes listed in 
statute as grounds for removal of 
guardian. Probate Code, § 1580.—In re 
Sherman’s Guardianship, 108 P.2da 717. 

The allowance of attorneys’ fees out 
of guardianship estate for services ren- 
dered in proceedings appertaining to 
the appointment or removal of a guard- 
jan and the amount of such fees rest 
in the sound discretion of: the trial 
court, and in absence of abuse thereof, 
the trial court’s finding in such re- 
spect will not be disturbed upon ap- 
peal—In re Sherman’s Guardianship, 
108 P.2d 717. 

N.Y.App.Div. The guardian of the 
person and property of an infant was 
properly removed, where it appeared 
that petition upon which guardian was 
originally appointed contained false 
suggestions of material fact, and it ap- 
peared to the best interests of the in- 
fant that guardian should be removed. 
Surrogate’s Court Act, § 99, subd. 4.— 
In re Daggett’s Guardianship, 28 N.Y.S. 
2d 701, 262 App.Div. 867. 

Wash. A court is not required to 
remove a guardian upon the bare re- 
quest of a minor, where no other cause 
for the removal is shown. Rem.Rey. 
Stat. § 1579.—Guardianship of Robin- 
son, 115 P.2d 734. 

A court cannot arbitrarily remove 
a guardian and appoint some one else 
in his stead. Rem.Rev.Stat. § 1579.— 
Guardianship of Robinson, 115 P.2d 
734, 

That minors over age 14 requested 


innocently | 
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§ 139 


reynoval of guardian did not require re- 
moval of guardian. Rem.Rev.Stat. §§ 
1567, 1579—Guardianship of Robin- 
Sons 115 20 734. 

In proceeding by guardian of per- 
sons of minors for removal of guardian 
of estates of minors, record did not 
warrant removal on ground that guar- 
dian of estates of minors had filed a 
false report.—Guardianship of Robin- 
son, 115 P.2d 734. 

A guardian of estate of minors would 
not be removed on petition of guardian 
of persons of minors, on ground that 
guardian of estate of minors, as at- 
torney, prosecuted personal injury ac- 
tion of one of minors on contingent fee 


basis and compromised such action, 
where record disclosed that attorney 
performed services for guardian ad 


litem, who submitted matter to the 
court, which after a hearing authorized 
the compromise settlement and fixed 
amount of attorney’s fee.—Guardian- 
ship of Robinson, Lande P.2d 734. 

69 


Cal.App. Where wife was appointed 
guardian of husband’s estate on ground 
that he was incompetent because of 
disease and not because of weakness 
of mind and thereafter daughter filed 
a petition by which she sought to suc- 
ceed mother as guardian, on hearing of 
the daughter’s petition father could 
present testimony to effect that he 
was no longer suffering from any disa- 
bility by reason of his physical con- 
dition.—Bernstein v. Superior Court of 
Los Angeles County, 116 P.2d 172. 

Wash. An order approving final ac- 
eount of former guardian of estate of 
minors, discharging the former guar- 
dian, relieving his bondsmen and ap- 
pointing his attorney as successor 
guardian of estate of minors was “res 
judicata” in subsequent proceeding by 
guardian of persons of minors for re- 
moval of successor guardian, and such 
order was binding on guardian of per- 
sons of minors, where guardian of per- 
sons of minors was served with notice 
of the hearing on the account, and 
chose not to appear.—Guardianship of 
Robinson, 115 P.2d 734. 


8 171 

YTex.Cr.App. The purpose the 
statute punishing those who entice 
minors from custody is to prevent a 
minor child from being decoyed and 
enticed away from his parent, guardian 
or person standing in the stead of such 
parent or guardian. Pen.Code 1925, 
art. 585.—MecNelly v. State, 152 S.W.2d 
Rew. 

Information, which charged defend- 
ant with illegally enticing minors from 
custody of a named widows’ and or- 
phans’ home, was fatally defective for 
failure to allege that the widows’ and 
orphans’ home was a charitable or be- 
nevolent institution within meaning of 
statute. Pen.Code 1925, art. 535.—Mc- 
Nelly v. State. Lodi poiede Mikes 

ts 
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§ 18: 

La. Tutorship: Where minors, after 
death of their mother, lived in same 
household with tutor, who was minors’ 
father, and minors inherited’ their 
mother’s interest in community proper- 
ty, tutor could not charge minors with 


both maintenance of household and 
board and lodging, but tutor, could 
charge unemancipated minors an 
amount commensurate with their sta- 
tion in life for board, provided that 
such amount had not been offset by 


services rendered to tutor by minors. 
Rey.Civ.Code, arts. 223 et seq., 223, 
224, 229-231, 250, 350.—Succession of 
Fontano, 200 So. 142, 196 La. 775. 

La. Where tutor was entitled to 
charge minors an amount commen- 
surate with minors’ station in life for 
board, provided that such amount had 
not been offset by services rendered to 
tutor by minors, and tutor failed to 
secure authorization from court, with 
concurrence of undertutor, to expend 
an amount in excess of minors’ reve- 
nues, amount, if any, which tutor could 
charge minors for board could not 
exceed amount of minors’ net yearly 
income.—Succession of Fontano, 200 So. 
v42, 196 La, 775. 

Pa. The failure of minors’ guardian 
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to account for contributions made by 
two of minors for support of the fam- 
ily did not require that guardian be 
surcharged with amount of contribu- 
tions, where it appeared that guardian, 
who was also acting as housekeeper, 
had received contributions as house- 
keeper and had used entire amount 
to supply needs of family.—In re Hen- 
ry’s Estate, 19 A.2d 66. 

Where minors’ guardian had charged 
herself with mortgage interest collect- 
ed by her attorney but not deposited 
for minors in estate account, and rec- 
ords showed that guardian over period 
of four months had received practically 
nothing from estate account, although 
she was maintaining the four minors in 
a common household during that time, 
guardian was entitled to credit for 
expenditures for benefit of minors dur- 
ing that period on theory that expendi- 
tures must have been a part of mort- 
gage interest received by attorney and 
deposited in and paid out through his 
individual bank account.—In re Hen- 
ry’s Hstate, 19 A.2d 66. 


§ 187 

Tex.Civ.App. A provision of agreed 
county court judgment that minor chil- 
dren’s personal guardian should have 
right to apply to court for order re- 
quiring guardian of their estates to pay 
sums necessary in emergencies, such 
as wards’ illness and hospitalization, 
did not require personal guardian to 
make such application before expendi- 
ture of such sums, so that his failure 
to do so did not preclude him from 
suing guardian of wards’ estates for 
amount of doctor’s bill and other ex- 
penses incurred and paid by personal 
guardian because of one ward’s illness. 
—Salyer v. Shropshire, 144 S.W.2d 618. 


§ 204 

Ala. A guardian may not on behalf 
of his ward incur a debt in the pur- 
chase of land, execute a mortgage to 
secure such debt, or invest ward’s 
funds in realty by accepting a contract 
conditioned on further payments, with- 
out regard to whether injury occurs or 
bad faith enters into the transaction.— 
—Grace v. Solomon, 3 So.2d 3. 


Cal. A guardian has the custody 
and care of his ward, and guardian 
may limit ward’s activities in a rea- 
sonable manner for ward’s own benefit, 
but cannot without good reason deny 
ward such freedom as is essential to 
her welfare.—Browne v. Superior Court 
in and for City and County of San 
Francisco, 107 P.2d 1, prior opinion 
95 P.2d 178. 

§ 210 


Okl. The guardian of a minor can- 
not, after commencing an action for 
his ward, enter into compromise and 
settlement thereof and confess judg- 
ment against ward, quieting title to 
ward’s lands or waiving any of ward’s 
substantial rights, and a judgment en- 
tered by confession by guardian does 
not create an “estoppel” against the 
Ay po erae v. Johnston, 104 P.2d 


§ 211 

D.C.D.C. Where infant’s funds were 
in custody of guardian who was under 
adequate bond, and litigation between 
guardian and another claimant concern- 
ing right to administer the fund for 
the infant was pending, district court, 
which decided that guardian wags re- 
quired to bear burden of litigation over 
conflicting claims concerning right to 
administer the fund, would in exercise 
of its discretion order custody of fund 
to remain in guardian during pendency 
of litigation, so as to avoid additional 
expense to the infant’s estate which 
would be incurred if custody of fund 
were changed, since there was no ‘‘vest- 
ed right” to custody of fund during 
litigation and district court had duty 
to protect the infant’s interests.—In re 
Dunlap’s Guardianship, 36 F.Supp. 545. 

D.C.D.C. Upon appointment of mi- 
nor’s. stepmother as guardian of the 
minor, the stepmother became entitled 
to the possession of all property of 
the minor.—Dunlap y. Jones, 88 FH. 
Supp. 593. 

Where designation of life policy ben- 
eficiary which named insured’s daugh- 


A ee 
a, 3 


2526. 


ter as beneficiary and provided that if 
daughter should be under 21 years 
of age at time of payment, money 
should be payable in trust for daugh- 
ter was construable as creating a dry 
trust or passive trust, merely for pur- 
pose of enabling some one sui Juris 
to execute receipt and release to in- 
surer without which the daughter if 
then a minor could not obtain the 
money, a guardian appointed for the 
daughter who was_a minor at time of 
payment of proceeds of policy was en- 
titled to possession of proceeds which 
were required to be expended’ by 
guardian for benefit of the daughter 
under. direction of court and protect- 
ed by guardian’s bond.—Dunlap  v. 
Jones, 38 F.Supp. 593. 

Ga. Where property is set aside as 
a year’s support to a widow and minor 
children and widow dies before chil- 
dren have married or reached majority, 
her right to control property, with at- 
tendant power of sale, vests in guard- 
jan of the minors. Code 1933, § 113- 
1002; Laws 1937, p. 861.—Walden vy. 
Walden, 12 S.H.2d 345, 191 Ga. 182. 

Tex. Under statute, wife who _ to- 
gether with minor child survived de- 
ceased husband could take possession 
of community estate by taking out 
administration, by qualifying as sur- 
vivor in community, or by being ap- 
pointed guardian of estate of minor 
child. Vernon’s Ann.Civ.St. arts. 3290 
et seq., 4102 et seq.; Rev.St.1925, art. 
38661 et seq.—Grebe v. First State 
Bank of Bishop, 150 S.W.2d 64, 136 
Tex. 226, amerie 106 S.W.2d 382. 

212 


R.l. A guardian, unlike trustee, 
executor or administrator, does not 
take legal title to ward’s personal prop- 
erty, but is merely vested with power 
to control and manage such property, 
and both legal and beneficial titles 
thereto remain in ward.—Edwards v. 
Cardarelli, 14 A.2d 693. 


§ 213 
Ala. A guardian has the power to 
dispose of the personal estate of his 
ward, including the transfer of choses 
in action, without an order of court.— 
Spann v. First Nat. Bank of Montgom- 
ery, 200 So. 554, 240 Ala. 539. 

Ala. A guardian, being, a ‘trustee’, 
must give his personal attention and 
care to the management of his ward’s 
estate, and is bound to exercise such 
diligence and prudence as reasonably 
prudent men ordinarily employ in the 
conduct of their own affairs and his 
failure to do so is negligence and he 
will be held liable for loss resulting 
Leanap tp v. Williams, 3 So.2d 


A guardian’s- duty is limited to the 
exercise of due diligence in the light of 
the particular circumstances surround- 
ing the administration of the trust.— 
Cox v. Williams, 3 So.2d 129. 

Whether, in a given case, a guardian 
will be justified in intrusting a specific 
part of the administration of a trust to 
an agent, depends upon whether such 
act would be the act of a reasonably 
prudent person in a similar situation.— 
Cox v. Williams, 3 So.2d 129. 

Reasonable diligence on the part of a 
guardian requires him to know gener- 
ally what his attorney is doing in the 
carrying out of the duties he was em- 
ployed to perform, and where investi- 
gation, decision, and action is left by 
guardian to his attorney, the attorney’s 
decision becomes the guardian’s deci- 
sion, his acts the guardian’s acts, and 
his negligence the guardian’s negli- 
gence.—Cox v. Williams, 3 So.2d 129. 

Cal.App. The guardian of minor 
child or incompetent person exercises 
trust demanding highest degree of good 
faith and confidence.—In re Guardian- 
ship of Carlon’s Estate, 110 P.2d 488. 

La.App. A tutrix, administering an 
estate falling to a minor, cannot bind 
other heirs not represented who had no 
actual or constructive knowledge of the 
acts performed.—Conoway y. Unity In- 
dustrial Life Ins. Co., 199 So. 168, 

N.Y.Sup. Guardians and committees 
may seek instructions from court in 
proper cases, but generally they must 
employ their own independent judg- 
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ment and discretion.—_In re Hagedorn, 
27_N.Y.S.2d 48, 176 Misc. 233. 

Ohio App. A guardian must exer- 
cise the same measure of care and dili- 
gence with respect to ward’s funds as 
would be exercised by a man of ordi- 
nary prudence and skill in the manage- 
ment of his own business.—In re Mc- 
Intire’s Guardianship, 29 N.H.2d 568, 
65 Ohio App. 143. 

Tenn.App. A guardian must strictly 
comply with statutes in investing and 
handling ward’s funds, and substan- 
tial compliance with law is insufficient. 
—State ex rel. Wilson v. Meek, 146 S. 
W.2d 961. 

215 


§ 

Ala. Generally, when a final settle- 
ment is made of the administration of a 
person who has acted as administrator 
and also as guardian for decedent’s 
minor heirs or distributees, and an ac- 
count is ascertained and declared in 
decree on settlement as due guardian, 
who was also administrator, or when 
for some reason no act was necessary 
to transfer to the person’s capacity as 
guardian the liability incurred as ad- 
ministrator, the liability is transferred 
by operation of law, but there is a lim- 
itation on such rule—Lane vy. Lane, 
199 So. 870, 240 Ala. 447. 

When a person who is administrator 
also acts as guardian for decedent’s 
minor heirs or distributees, and such 
person, as administrator, owes himself 
money or property, as guardian, and 
no property or funds subject to trans- 
fer existed at time of supposed trans- 
fer by operation of law, and the person 
is insolvent and unable to restore the 
property, no transfer to him, as guard- 
ian, can be regarded as having taken 
place by operation of law, but if the 
person is solvent or has assets sub- 
ject to be appropriated, it is his duty, 
as guardian, to make collection and 
bring fund into.guardianship, and the 
duty will be considered as having been 
performed.—Lane v. Lane, 199 So. 870. 
240 Ala. 447. 

Ala. It is the duty of a guardian to 
collect any debt due the estate of the 
ward, and haying notice of such a debt 
is chargeable with the amount thereof 
if lost through his negligence.—Spann 
v. First Nat. Bank of Montgomery, 200 
So. 554, 240 Ala. 539. 

A guardian’s duty to collect any debt 
due the estate of the ward carries with 
it a corresponding power to perform it 
on the principle that the means must 
be adequate to the end to be accom- 
plished.—Spann v. First Nat. Bank of 
Montgomery, 200 So. 554, 240 Ala, 539. 

Ala. A guardian is chargeable with 
any property of the ward which 
could have been received or recovered 
by the use of reasonable diligence to 
that end, which is the diligence that 
a prudent man would exercise in_ the 
prosecution of his own affairs. Code 
1923, §§ 8149, 8170.—Hastings v. Hu- 
ber, 1 So.2d 749. 

Ala. It is positive duty of guardian 
to collect assets of his ward, to re- 
duce to possession choses in action, and 
to collect debts due the estate of his 
ward.—Cox v. Williams, 3 So.2d 129. 

A guardian having notice of a debt 
due the estate of his ward is liable 
on final settlement for the loss of such 
debt through his negligence, where 
debt could have been collected had 
guardian used due diligence.—Cox vy. 
Williams, 3 So.2d 129. 

Upon qualification as guardian, the 
guardian’s first duty is to secure pos- 
session of all assets of the estate of his 
ward, but such duty is not absolute 
and is a duty to exercise diligence in 
that regard.—Cox v. Williams, 3 So.2d 
129. 

A guardian may not delegate his du- 
ty to secure possession of the assets of 
his ward, and, although he must fre- 
quently act through agents or attor- 
neys, that is not a delegation of pow- 
ers for the guardian remains responsi- 
ble for the reasonable diligence of his 
agent or attorney.—Cox y. Williams, 3 
So.2d 129. P 

Pa. Where minors’ guardian had 
charged herself with amount of mort- 
gage interest collected by her attorney 
but not deposited for minors in estate 
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account, guardian was entitled to cred- 
it for amount deposited by attorney in 
account without indicating its source, 
but which was apparently a portion of 
the mortgage interest because of ab- 
sence of any other source from which 
it could have come.—In re Henry’s Hs- 
tate, 19 A.2d 66. 


§ 219 

Ga. A guardian is not authorized by 
private contract to invest funds of his 
ward in land, and such an investment 
is a breach of the guardian’s statutory 
bond and will authorize suit to recover 
the amount from the guardian and his 
surety. Code 1933, § 49-216—Ameri- 
can Surety Co. of New York v. Adams, 
10 S.H.2d 30, 190 Ga. 575. 

In statutory proceeding by guardian 
for authority to invest funds of his 
ward, the guardian acts in a fiduciary 
capacity and is bound to utmost good 
faith with the court and the ward in 
the interest of the ward. Code 1933, § 
49-216.—American Surety Co. of New 
Rept vy. Adams, 10 S.E.2d 30, 190 Ga. 

Where guardian, who was decedent’s 
widow, petitioned to invest funds of 
wards, who were decedent’s minor chil- 
dren, and land in which guardian 
sought leave to invest the funds had 
in fact been set apart from the de- 
cedent’s estate as statutory year’s sup- 
port to the guardian and wards as 
widow and minor children, but the 
guardian omitted to inform the court 
of such fact, or that the guardian had 
an individual interest in the land, the 
omission constituted a fraud upon the 
court, and authorized decree setting 
aside order: granting the prayer of the 
petition for investment. Code 1933, § 
49-216.—American Surety Co. of New 


‘York v. Adams, 10 8.H.2d 30, 190 Ga. 


DUD: 

Where petition of guardian, who was 
decedent’s widow, to invest funds of 
wards, who were decedent’s minor chil- 
dren, failed to disclose that land in 
which funds were proposed to be in- 
vested had been set apart from dece- 
dent’s estate as statutory year’s sup- 
port to the guardian and wards as 
widow and minor children and, under 
an order granting the prayer of the pe- 
tition for investment, the guardian in- 
vested the funds in the land, the trans- 
action constituted breach of the guard- 
ian’s bond, which would support equi- 
table action against the guardian’s le- 
gal representative and surety on the 
guardian’s bond to set aside the order 
for investment and to recover the 
amount of the invested funds. Code 
1933, § 49-216.—American Surety Co. of 
New York vy. Adams, 10 S.E.2d 30, 190 
Ga. 575. 

La. A sale of realty by tutrix of 
minor children could not be collaterally 
attacked on ground that family meet- 
ing which authorized the sale was not 
properly composed in that one member 
of it was a friend and not a relative of 
the minors, though there were enough 
relatives to compose family meeting. 
—Jackson v. United Gas Publie Service 
Co., 198 So. 6338, 196 La.-1. 

Sale by tutrix of minors’ interest in 
realty to co-owners for its appraised 
value was authorized under amended 
statute, though former statute required 
that entire property be sold. Act No. 
50 of 1912, amending Rev.St. § 2667.— 
Jackson y. United Gas Public Service 
Co., 198 So. 633, 196 La. 1. 

§ 222 

Tenn.App. Generally, a guardian has 
no power to convert ward’s personal 
estate into real estate without direction 
of chancery court.—Kirk v. Sumner 
County Bank & Trust Co., 153 S.W.2d 


1S9: 
§ 224 
Ala. A guardian may not on behalf 
of his ward incur a debt in the pur- 
chase of land, execute a mortgage to 
secure such debt, or invest ward’s 
funds in realty by accepting a contract 
conditioned on further payments, with- 
out regard to whether injury occurs or 
bad faith enters into the transaction. 
—Grace vy. Solomon, 3 So.2d 3 
§ 232 
D.C.Okl. Where minors’ guardian 
received insurance money as result of 


§ 239 


destruction by fire of property which 
former guardian improperly purchased 
with minors’ money, such sum was to 
be deducted from amount surcharged 
to former guardian.—Waldrep v. Mer- 
kle, 38 F.Stpp. 165. 

Ala. In absence of statute a guar- 
dian may not invest his ward’s funds 
in realty.—Grace v. Solomon, 8 So.2d 


N.Y.Sup. Generally, a guardian may 
change the property of his infant 
ward to put it at greater yield if there 
is no express statutory restriction and 
if the change is manifestly for the ad- 
vantage of the ward. Civil Practice 
Act, § 980-a.—Schwartz v. Kutsher, 
29 N.Y.S.2d 168, 176 Mise. 815. 

Pa, Investments by guardian of 
minors not approved by court when 
made could be thereafter approved by 
court if it thought it proper so to do. 
20 P.S. §§ 1644, 1645.—In re Henry’s 
Hstate, 19 A.2d 66. 

Pa. The section of the Fiduciaries’ 
Act, providing that where fiduciary is 
doubtful as to the propriety of retain- 
ing securities distributed in kind he 
may apply to the Orphans’ Court hav- 
ing jurisdiction for -authority to re- 
tain or sell them, and the court will 
make such order in the premises as it 
may appear to be proper, vested discre- 
tion in the court to which the petition 
is addressed. 20 ts! 66.—In re 
Lee’s Hstate, 21 A.2d 87, 342 Pa. 567. 

Where certain nonlegal investments 


had at guardians’ request been award-. 


ed to them in kind as the property of 
a minor and guardians petitioned or- 
phans’ court to permit them to retain 
securities, allowance of petition would 
constitute authority to retain nonlegals 
and would shift the burden of proving 
want of due care from fiduciary to 
minor if loss resulted. 20 P.S. §§ 865, 


-866.—In re Lee’s Hstate, 21 A.2d 87, 


342 Pa. 567 

Where certain nonlegal investments 
had at guardians’ request been award- 
ed to them in kind as property of a 
minor and a year and a half before 
the minor was to become of age, guar- 
dians petitioned orphans’ court for a 
decree permitting them to retain the 
securities in kind and appointment of a 
master would be necessary to consider 
each of the investments in detail for 
the purpose of advising the court and 
the expense of reference, including 
counsel fees would be disproportionate 
to the value of the ultimate result 
reached, orphans’ court properly dis- 
missed the petition in the exercise of 
its discretion. 20 P.S. §§ 865, 866.— 
Ercne Lee’s Hstate, 21 A.2d 87, 342 Pa. 


Tenn.App. A guardian must strictly 
comply with statutes in investing and 
handling ward’s funds, and substantial 
compliance with law is insufficient.— 
State ex rel. Wilson vy. Meek, 146 S.W. 
2d 961. 

Tenn.App. Under statute regulating 
the loaning by guardian of surplus 
funds of a ward’s estate on real estate 
security, there should be a formal ap- 
plication by guardian to county court 
for authority to make the loan, the ap- 
pointment of three disinterested ap- 
praisers, their written report, and an 
order of County Court authorizing the 
making of the loan. Code 1932, § 8496. 
—Hines v. Thompson, 148 S.W.2d 3876. 

The authority of a guardian to loan 
funds of ward is purely statutory, and 
guardian is generally held to a strict 
compliance with requirements of the 
statute-——Hines vy. Thompson, 148 S.W. 
2d 376. 

Wash. A guardian must use proper 
care in making an investment of ward’s 
funds, and a guardian who fails to 
make a proper investigation would be 
liable for resultant losses from the in- 
vestment where a proper investigation 
would have disclosed that such was an 
improper trust investment.—In re Le- 
Fevre’s Guardianship, 113 P.2d 1014. 

Where bonds were a proper trust in- 
vestment at the time such bonds were 
purchased by guardian with ward's 
funds and without order of court, nei- 
ther guardian nor surety could be held 
liable for loss to ward’s estate result- 


| 
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§ 236 


ing from such bonds subsequently be- 
coming worthless, merely because guar- 
dian neglected to make a proper in- 
vestigation before purchasing such 
bonds, since a preliminary investiga- 
tion would not have prevented the loss. 
—In re LeFevre’s Guardianship, 113 P. 
2d 1014. 
§ 236 

Pa.Orph. A guardian for minors who 
has in that capacity received the pro- 
ceeds of real estate sold pursuant to the 
Revised Price Act of June 7, 1917, P.L. 
388, 20 P.S. § 1561 et seq., under court 
order, may invest such funds in the 
manner permitted guardians by section 
41(a) of the Fiduciaries Act of June 7, 
1917, P.L. 447, 20 P.S. §§ 801, 804, 805, 
without obtaining a further order of 
the court—In re Henry’s Wstate, 38 D. 
& C. 700. 

§ 239 


Pa.Orph. Where a guardian of a 
nine-year-old minor receives the assign- 
ment of a bond and mortgage, taking 
title to it in its individual name, pur- 
chased by the minor’s funds, and where 
subsequently the real estate covered by 
the lien of the mortgage is conveyed 
to the corporate guardian in its in- 
dividual name, held that the minor was 
entitled to elect whether she would 
take title to the real estate or the 
money representing the purchase price 
of the mortgage through which the real 
estate was subsequently acquired.—In 
re Good’s Bstate, Be Nee 236. 

2 


Ohio App. In absence of_ specific 
statutory regulation, where guardian 
deposited ward’s funds, in good faith, 
for safe-keeping, and earmarked to 
show their trust character, in a gen- 
erally regarded financially sound and 
solvent incorporated bank in the state 
of residence of guardian and of ward, 
and the deposit was merely temporary 
pending distribution, investment or 
payment of current bills of ward, for 
a reasonable time and without interest, 
and was not made as a permanent in- 
vestment, and was subsequently ap- 
proved by probate court, guardian was 
not liable for loss of ward's funds 
through failure of the bank. Gen.Code, 
§ 10506-45, 114 Ohio Laws, p. 374.— 
In re MelIntire’s Guardianship, 29 N.E. 
2d 568, 65 Ohio App. 143. 

In determining liability of guardian 
for loss of ward’s funds through fail- 
ure of bank in which funds were de- 
posited, what is a reasonable time for 
the guardian to leave the funds on de- 
posit pending investment, distribution, 
or payment of current bills must be 
determined from a consideration of the 
facts of each particular case.—In re 
McIntire’s Guardianship, 29 N.H.2d 568, 
65 Ohio App. 143. 

§ 245 

N.Y.App.Div. Where interest on in- 
vestments collected by guardian of in- 
fant was not deposited in guardian’s 
bank account, and there was no evi- 
dence that the money was expended for 
benefit of the infant, guardian would 
be surcharged with compound interest 
on the amounts received on theory that 
he used them for his own purposes.— 
In re Bunting’s Wstate, 23 N.Y.S.2d 
926, 261 App.Div,. 32. 

§ 249 

Cal.App. In guardianship matters, it 
is not necessary in all cases to procure 
ua court order before an expenditure 
inay be made.—In re Hwing’s Hstate, 
109 P.2d 748. 

If expenditures made by guardian 
were just and equitable they should be 
allowed, notwithstanding guardian 
failed to obtain an order from the 
court in advance.—In re Ewing’s Estate, 
109 P.2d 748. 

In passing upon expenditures of 
guardian shown in guardian’s account, 
much discretion must be reposed in 
trial judge.—In re Ewing’s Estate, 109 


P.2d 748. 

Pa.Com.Pl. Plaintiff filed a bill in 
equity against defendant to _ recover 
$250 paid to defendant by plaintiff’s 
guardian during her minority on order 
of the Orphan’s Court at the request of 
the Guardian “to cover expenses which 
will be incurred in connection with hav- 
ing an operation performed to correct 


GUARDIAN AND WARD 


her condition, now existing on account 
of her being ruptured and to caver the 
cost of dental work which the said 
minor will be required to have done.” 
No operation was performed but the 
defendant expended $127 for medical 
services and dental work needed by the 
plaintiff to remedy her condition, de- 
scribed in the Court’s order. The bal- 
ance and certain additional sums were 
expended by the defendant for the 
maintenance of the plaintiff. There was 
no fraud involved. After hearing and 
argument, Held, that defendant was in- 
debted to plaintiff in the amount of 
$1238, since he had no legal right to use 
the money for a purpose not contained 
within the order of the Court.—Miller 
v. Miller, 32 Berks 203. 


§ 250 
Pa.Orph. The orphans’ court will 
not, save under exceptional circum- 


stances, grant a petition by a substi- 
tuted guardian to award its counsel a 
fee for services consisting of procuring 
the appointment of the substituted 
guardian, collecting amount of sur- 
charge from the former guardian, and 
securing an order for the payment of 
allowance for the minor’s education and 
support.—In re Linker’s Estate, 37 D. 
SIO ile 

Pa.Orph. While it is better practice 
for a guardian for minors to apply to 
the court for authority to expend part 
of the principal for the minors’ sup- 
port, failure to do so merely places 
upon her the burden of justifying the 
necessity as well as the reasonableness 
of the expenditures, and where that 
burden is met she will not be sur- 
charged therefor.—In re Henry’s Estate, 
38 D. & C. 700 

§ 258 


Ala. Attorneys’ fees are not allow- 
able against the estate of a ward for 
services rendered in litigation caused 
solely by the mismanagement or malad- 
ministration of the guardian, nor are 
they allowable against the ward’s es- 
tate when the services are rendered for 
the sole protection of the guardian.— 
Grace v. Solomon, 3 So.2d 3 


Mich. Allowance of $500 to guardian | 


for special services rendered in connec- 
tion with estate of minor wards, and 
allowance of $481.20 to attorney for 
the guardian, was justified in view of 
character of estate, care for and educa- 
tion of the wards, supervision exer- 
cised over funds received, from the 
Veterans’ Administration, and _ litiga- 
tion attended to and travel and con- 
Sultations relative thereto.—In re Horn 
Estates, 294 N.W. 150, 295 Mich. 193. 


§ 259 

Pa.Orph. Ordinarily the proper time 
to ask for an allowance of counsel fees 
for a guardian’s counsel is at the audit 
of the account; while the guardian 
may properly pay reasonable fees for 
legal services necessitated from time to 
time during the progress of the guard- 
jianship, the responsibility of determin- 
ing the propriety and amount of such 
fees rests upon him, and if counsel be- 
lieves them to be inadequate he may 
accept them without prejudice to claim 
an additional sum at the audit.—In re 
Linker’s Estate, 37 D. & C, 717. 


265 

Ga. In suit by bank to set aside a 
conveyance by surety, against whom 
bank had obtained a judgment on note 
which surety had indorsed to surety’s 
children on ground that the conveyance 
was fraudulent, charges that where a 
guardian uses his wards’ money for 
his own use, whether legally or illegal- 
ly, he thereby becomes indebted to. his 
wards for such money, and it would be 
his duty to restore it either in money 
or property, and that it was contended 
that surety was a mere security on 
debt to his children for their money 
which he as their guardian had in- 
dividually used, and that there was no 
contention but that he was security on 
note given to bank, stated correct 
principles of law.—First Nat. Bank of 
Ree: v. Kelly, 10 S.E.2d 66, 190 Ga. 


Tenn, Guardianship is a trust of the 
highest and most sacred character, and 
the trustee cannot be allowed to have 
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any inducement to neglect his ward’s 
interests.—Meloy v. Nashville Trust 
Co., 149 /S.W.2d) 73. a 

A guardian may not trade with him- 
self on account of his ward, and cannot 
purchase or deal with his ward’s prop- 
erty for his own benefit—Meloy v. 
Nashville Trust Co., 149 S.W.2d 73. 

Trust company as guardian was li- 
able for loss from investment of minor 
ward’s funds in real estate mortgage 
loan theretofore owned by trust com- 
pany, though investment was in good 
faith and well secured when made, and 
default was in payment of renewal note 
and mortgage, and not in payment of 
note and mortgage in which investment 
was originally made.—Meloy v. Nash- 
ville Trust Co., 149 S.W.2d 73. 

Tenn.App. A guardian’s purchase of 
land with ward’s money results in trust 
for ward.—Kirk v. Sumner County 
Bank & Trust Co., 153 S.W.2d 139. | 

Wash. A guardian, who acting in 
good faith committed a breach of trust 
by technically converting guardianship 
funds by investing such funds in the 
name of the guardian individually, was 
liable to the ward only for the actual 
loss suffered by virtue of such breach 
of trust.—In re LeFevre’s Guardian- 
ship, 113 P.2d 1014. 

Guardian, who, acting in good faith, 
invests guardianship funds in securities 
taken in the name of the guardian as 
an individual, is not an absolute ‘“‘in- 
surer”’ of the fund so invested, but is 
liable for any loss to ward’s estate ac- 
tually sustained by reason of failing to 
take title to securities in such a man- 
ner as to indicate their trust character. 
—In re LeFevre’s Guardianship, 113 P. 
2d 1014. 

A guardian should not invest guard- 
janship funds in the guardian’s name, 
as an individual, but where a guardian 
has in good faith violated such rule, 
the liability imposed for such breach 
of duty is limited to the actual damage 
eaused by such breach.—In re lLe- 
Fevre’s Guardianship, 113 P.2d 1014. 

Where no damage to ward’s estate 
was shown to have resulted from the 
fact that guardian, acting in good faith 
and unaware that she was violating 
any law, invested guardianship funds 
in the name of the guardian ag an in- 


dividual, which investments  subse- 
quently became worthless, the ward 
was not entitled to any _ recovery 


against either the guardian or surety 
on account of such technical breach of 
trust by the guardian._In re lLe- 
Fevre’s Guardianship, 113 P.2d 1014. 

Wash, An attorney, who was guard- 
jan of estates of minors, could render 
legal services to guardian ad litem in- 
stituting personal injury action in be- 
half of one of the minors, and was en- 
titled to reasonable value of such sery- 
ices, as determined by the court after 
hearing, from the funds received by 
guardian ad litem in settlement of the 
action, since such services were outside 
of normal duties of guardian of estates 
of minors.—Guardianship of Robinson, 
115) P2073 4. 

A guardian should not be allowed to 
profit at the expense of a ward’s estate. 
Producten of Robinson, 115 P.2d 


§ 268 
N.Y.App.Div. Where infant’s gener- 
al guardian also acted in successive 
eapacities as executor, administrator 
and trustee, and all money received in 
the different capacities belonged to in- 
fant and eventually should have been 
charged to guardian’s account, the 
guardian and sureties on his bond as 
guardian were chargeable with mis- 
appropriated money regardless of ca- 
pacity in which guardian was acting 
at the time of the particular misappro- 
priations. Surrogate’s Court Act, § 112. 
—In- re Bunting’s Estate, 23 N.Y.S.2d 

926, 261 App.Div, 32. 


Pa.Orph., Where the corporate 
guardian of a minor’s estate files an 
account for adjudication during minor- 
ity, under Rule 9(L) of the Orphans’ 
Court of Philadelphia, showing a bal- 
ance in cash, which is awarded to it, 
although in fact the cash was on de- 
posit in a general trust fund account 
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of the guardian in another bank, which 
had failed to open the day of the audit, 
and thereafter the guardian continues 
to treat the estate as if it had the cash 
‘on hand, paying awards made at the 
audit, investing funds and subsequently 
reinvesting them, there is voluntary 
restitution such that a receiver subse- 
quently appointed for the guardian can- 
not repudiate the entire transaction, 
selling the securities and taking credit 
for them as against an overdraft aris- 
ing from the original loss; and this 
is so even though the guardian’s action 
may have been influenced by the fact 
that it originally erroneously believed 
that it had a right to set off deposits 
of the closed bank sufficient to protect 
its deposit therein.—In re Wilczinski’s 
Estate, 40 D. & C. 179. 
§ 269 

Ala. Ward who was of full age and 
married had right, in absence of fraud 
or deception, to contract with her 
guardian as to the trust properties.— 
Hastings v. Huber, 1 So.2d 749. 

Kan. A_ transaction between bene- 
ficiary and his “fiduciary”, which term 
includes trustee under express trust, 
guardian, executor or administrator, as 
to matters within scope of fiduciary re- 
jation, is voidable, unless it is fair and 
reasonable and assented to by all par- 
ties beneficially interested, with knowl- 
edge of their legal rights and all rele- 
vant facts whieh fiduciary knows or 
should know, and parties are of com- 
petent age and understanding and not 
subjected to undue influence.——Nelson 
v. Gossage, 107 P.2d 682, 152 Kan. 
805. 


§ 273 

D.C.Okl. A deed whereby an 18- 
year-old girl attempted to convey her 
interest in land which her former 
guardian had improperly bought with 
the girl’s funds was not a “ratifica- 
tion” of former guardian’s acts in buy- 
ing land, where deed was executed at 
sole instance of one who had been a 
guardian for the girl and a real estate 
broker who was apparently such ae 
son’s agent.—Waldrep v. Merkle, 38 F. 
Supp. 165. , 

Ark. Where receipt acknowledging 
full settlement of guardian’s account 
and requesting court approval of set- 
tlement and discharge of guardian and 
his bondsman was signed by minors 
three years after becoming of age, and 
was signed also by their mother and 
acknowledged before notary, guard- 
jan’s acts were thereby “ratified” and 
he was exonerated as fo all irregulari- 
ties in his administration, and, in ab- 
sence of fraud or misrepresentation, 
the receipt was binding upon minors 
and barred exceptions to guardian’s 
final report.—Dunbar vy. Cook, 147 S.W. 


2d 337. 
: § 274 


Ok}. Generally, a ward arriving at 
full age ratifies his guardian’s unau- 
thorized acts by receiving and appro- 
priating the proceeds and _ benefits 
thereof to his own use, but, in order 
to create such “estoppel” by acceptance 
of benefits, ward must have acted with 
knowledge of his rights, and party 
claiming estoppel must have been with- 
out knowledge of the facts, and have 
ehanged his position to his injury in 
reliance on ward’s conduct.—Harjo Vv. 
Johnston, 104 P.2d 985. 

§ 276 

N.J. Infant was not “estopped’’ 
from questioning acts of trust com- 
pany by the alleged conduct of his 
natural guardian in participating as 
testamentary trustee with trust com- 
pany in administration of the trust 
estate.—Brown v. Fidelity Union Trust 
Co., 19 A.2d 681, 129 N.J.Eq. 379. 

§ 277 

La. Minors, who received the benefit 
of a sale of land consummated by their 
duly authorized legal representatives, 
acting in good faith, were “estopped’’ 
to deny the judicial statements and 
admissions of such representatives.— 
Jackson vy. United Gas Publie Service 
Co., 198 So. 633, 196 La. 1. 

Pa.Orph. Pstoppel, affirmance or ac- 
quiescence does not exist against a 


42 C.J. ANNO.—159 


Let 


GUARDIAN AND WARD 

minor nine years of age with reference 
to the investments made by her guard- 
ian and the manner in which title to 


same is taken.—In re Good’s Hstate, 27 
North, 236. 
284 


§ 

Pa.Com.Pl. Payments from the fund 
in the hands of a guardian are within 
the control of the court, and the court 
may, in its -discretion, direct payment 
of the verdict and costs resulting from 
an action in trespass.—In re Skumin’s 
Estate, 7 Sch.Reg. 292. 

Pa.Orph. Audit of the first and final 
account of the York Trust Company, 
guardian of the estate of Charles A. 
Reiver, a minor, 
monwealth and of the County of York. 
Claims refused.—In re Reiver’s state, 
10 Som. 134, 54 York 97. 


8 286 

La, The statutory provisions for 
alienation by a tutor of immovable 
property belonging to a minor were 
adopted to protect minors’ interests 
and are to be strictly construed. Rev. 
Civ.Code, arts. 339, 340, 353.—Succes- 
Pes of Fontano, 200 So. 142, 196 La. 


§ 287 

Pa. The section of the Fiduciaries’ 
Act, providing that where fiduciary is 
doubtful as to the propriety of retain- 
ing securities distributed in kind he 
may apply to the Orphans’ Court hav- 
ing jurisdiction for authority to retain 
or sell them, and the court will make 
such order in the premises as it may 
appear to be proper, vested discretion 
in the court to which the petition is 
addressed. 20 P.S. § 866.—In re Lee’s 
Hstate, 21 A.2d 87, 342 Pa. 567. 


8 292 

La. The burdening of a minor’s es- 
tate with loans and mortgages which 
are speculative in character is not fa- 
vored by Supreme Court, and a tutor 
cannot, even with advice of family 
meeting and authority of court, bur- 
den any portion of minors’ estate in or- 
der to purchase property for minors 
on terms of credit. Rev.Civ.Code, arts. 
339, 340, 353.—Succession of Fontano, 
200 So. 142, 196 La. 775. 


A tutor may, upon compliance with 
requisite legal formalities, sell or mort- 
gage property in which minors have an 
interest to secure money to pay debts 
of succession or pre-existing debts of 
coinmunity or for certain other pur- 
poses. Rey.Civ.Code, arts. 3839, 3840, 
353.—Succession of Fontano, 200 So. 
142;°196"Lal 775. 

§ 309 

Ala. In proceeding by guardian to 
sell for $4,000 interest of infant in 
property of deceased who had peti- 
tioned court for adoption of infant but 
died before consummation of proceed- 
ings, decree that it was to the best in- 
terests of infant that offer should be 
accepted was sustained »y the evidence. 
Ga ee v. Rivers, 200 So. 764, 240 Ala, 


§ 317 
Ky. A judgment ordering the sale 
of infants’ farm for reinvestment was 
void where bond required by statute 
was not executed by the guardian. 
Civ.Code Prac. § 489, subsec. 5; § 493. 
—Allgood’s Ex’r v. Mercer, 150 S.W.2d 
635, 286 Ky. 253. 
§ 320 
Pa.Orph. It seems that the orphans’ 
court has no power to direct a fiduciary 
to sell personal property at private sale, 
but may only direct him to liquidate it 
for the peeeee of complying with a 
decree of distribution.—In re Oleniak’s 
Estate, 40 D. & C. 393. 


Tex. Where it clearly appears from 
record relating to appointment of 
guardian and sale of land by the 
guardian that applicable statutes have 
not been complied with, or that the 
statutes do not authorize the sale of 
such land, the guardian was unau- 
thorized to make the sale, and the sale 
is void. Vernon’s Ann.Civ.St. arts. 
4102, 4198 et seq.—Jones v. Sun Oil 
Co., 153 S.W.2d 6571, reversing 145 
S.W.2d 615. 


Claims of the Com-_ 


S: ; § 355 


§ 334 

_ N.J.Ch. The misnomer of an infant, 
in proceeding for sale of infant’s lands 
under statutes dealing with a sale of 
an infant’s lands by his guardian or 
next friend, did not vitiate the pro- 
ceeding, and the infant was concluded 
by the decree for sale and_ order con- 
firming sale. N.J.S.A. 3:17-16.—Web- 
ster-Art & Strength Building & Loan 
Ass’n vy. Armondo, 15 A.2d 890, 128 N. 
J.Hq. 219. 


§ 339 

N.J.Ch. Guardian’s deed made pur- 
suant to decree for sale of infant’s re- 
alty and order confirming sale con- 
veyed the infant’s interest, notwith- 
standing that there had been misnomer 
of the infant in proceeding under stat- 
ute for the sale of the realty. N.J.S.A. 
3 :17-16.—Webster-Art & Strength 
Building & Loan Ass’n v, Armondo, 15 
A.2d 890, 128 N.J.Eq. 219. 


§ 343 
Okl. When a minor’s land has been 
sold by a guardian, minor has three 
years after attaining majority to com- 
mence an action to recover such land. 
58 OKISt.Ann, § 836.—Mercer y. Mc- 
Keel, 108 P.2d 1388. 


§ 351 

Ark. One who had entered into writ- 
ten contract to purchase realty was 
“estopped” to contend in suit for spe- 
cific performance that when the other 
party to the contract entered into the 
contract he was not the legal guardian 
of his minor daughters having interest 
in the realty, and was not authorized 
to enter into the contract in their be- 
half, where such person was appointed 
and qualified as legal guardian five 
days after the contract was entered 
into, and contract was approved by 
probate court, and thereafter both par- 
ties recognized contract as being val- 
id, and otherwise ratified the contract. 
—Dowdle v. Byrd, 147 S.W.2d 343. 

Conn. Sale of realty by testator’s 
grandson as guardian of the estate of 
the grandson’s children conveyed at 
least any interest the children had by 
reason of life use in them created by 
code to teoeeneee will.—Westport 

aper-Boar ‘o. v. Staples, 15 A.2 
127 Conn. 115. va ee 

Tex. If judgment in a guardianship 
proceeding shows attempted sale of 
land by the puprdies to be void, all 
purchasers 0 land thereunder are 
charged with notice of such vice and a 
good title to such land will not pass 
by virtue of the sale. Vernon’s Ann. 
Civ.St. arts. 4102, 4193 et seq.—Jones 
v. Sun Oil Co., 153 S.W.2d 571, revers- 
ing 145 S.W.2d 615. 

If it appears that judgment of pro- 
bate court authorizes sale of land by 
guardian and it is apparently regular 
on its face, the rights of innocent 
purchasers will be protected. Vernon’s 
Ann.Civ.St. arts. 4102, 4193 et seq.— 
Jones v. Sun Oil Co., 153 S.W.2d 571, 
reversing 145 S.W.2d 615. 

Where orders of probate court ap- 
pointing guardian and _ authorizing 
sale of Jand are annulled in suit in 
nature of a bill of review, but the or- 
ders _were not void on their face, the 
validity of title conveyed under the 
orders will depend on question of 
whether the present owner or some 
prior grantor thereunder was a pur- 
chaser in good faith without notice 
of the defect, and issue of good-faith 
purchaser cannot be tried out in the 
probate court, since such issue would 
involve title to land which the pro- 
bate court would have no jurisdiction 
to determine. Vernon’s Ann.Civ.St. 
arts. 4102, 4193 et seq., 4328—Jones 
v. Sun Oil Co., 153 S.W.2d 571, re- 
versing 145 S.W.2d 615. 


§ 355 

Pa. The failure of guardian of four 
minors to secure an authorization from 
orphans’ court before investing pro- 
ceeds from sale of minors’ realty did 
not require that guardian be sur- 
charged to full extent of proceeds of 
sale, where investments were made un- 
der advice of competent counsel who 
had acted for minors’ father and were 
actually made in compliance with the 
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nee The provisions of Revised Price Act 
relating to court’s supervision of in- 
__-vestment and expenditure of money ob- 


- tained from sale of property are not 
“mandatory” in all cases, and do not 
oJ _ require guardian of minors, whose in- 
-__terests were unrestricted and absolute, 

to obtain court order before investing 
roceeds from sale of their realty. 20 
PS. §§ 1644, 1645.—In re Henry’s Hs- 
tate, 19 A.2d 66. 

§ 357 
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purchase a home after house in which 
} inors lived burned, and tutor com- 
‘aa jed with requisite legal formalities 
in obtaining authority for transactions 
on settlement of tutor’s account, minors 
could not profit by building and pur- 
chased property, or proceeds of sale 
thereof, and at same time avoid obliga- 
tions incurred in connection therewith, 
i ecially where tutor acted in good 
wy) 


- Rey.Civ.Code, arts. 339, 340, 
Succession of Fontano, 200 So. 
42, 196 La, 775. 

< § 363 

Ark. A widow who was appointed 
administratrix and guardian of chil- 
en should have filed regular reports 
her administration and guardianship 
d could be called to account for fail- 
cane do so.—Shell v. Sheets, 152 S.W. 

| SXale 


‘Where widow, appointed administra- 
‘trix of deceased husband’s estate and 
guardian for his minor children, made 
no regular reports of her administra- 
tion and of her guardianship, but it 


1 of the estate, and such income bare- 
which 


d income which were expended dur- 
ing their minority for their support. 
pe’s Dig. § 6297.—Shell v. Sheets, 
2 S.W.2d 301. 

The terms “discharge” and 
are sometimes used synony- 


x 


Where guardian pledged se- 
rities of ward to secure guardian’s 
own debt to stockbrokers, the ward 
could proceed to require an accounting 
by guardian, but as against the stock- 
i rokers the remedy of accounting was 
not exclusive.—Tierney v. Coolidge, 32 
| be 198, 308 Mass. 255, 132 A.L.R. 


49. 

_ j.N.Y.App.Div. The general guardian 
of an infant must render full and ac- 
- eurate accounts, and if he does not, the 
3 presumptions are all against him and 
obscurities and doubts are resolved ad- 
versely to him, and he has burden of 
___- showing that account which he renders 
and the expenditures which he claims 
to have made were correct, just and 
necessary.—In re Bunting’s Estate, 23 
N.Y.S.2d 926, 261 App.Div. 32. 
— OKLCr.App. Every guardian 
pointed in state accepts his appoint- 
ment subject to statutory provision re- 
- quiring guardian to render account and 
at expiration of his trust to settle his 
~-aeecounts. 58 OkI.St.Ann. § 776.—Glenn 
Seva state, 114 P:2da 192. 


Pa. On the question of right to ac- 
counting, a “confidential relation” is 
not restricted to any personal associa- 
tion, and it may exist as matter of law 
in certain recognized fiduciary relation, 
as in case of trustee and cestui que 
trust, attorney and client, and guardian 
and ward, and it may also exist as 
matter of fact wherever one person has 
reposed a special confidence in another 
to the extent that the parties do not 
deal with each other on equal terms, 


ay 4 g x A a ; Kae e 
j er ‘Fiduciaries Act. 20 P.S. § 801, 1644, 
s per te re Henry’s Hstate, 19 A.2d 
Re ‘ 
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dependence or justifiable trust, on the 
other.—Ringer vy. Finfrock, 17 A.2d 348. 
340 Pa. 458. 

Pa.Orph. While the accounts of 
guardians filed by reason of the death 
or resignation of the guardian during 
the ward’s minority should, as provided 
ir rule 10(C) of the Rules of the Or- 
phans’ Court of Philadelphia County, 
be filed with the clerk of the orphans’ 
court in accordance with section 59(j) 
1 of the Fiduciaries Act of June 7, 
1917, P.L. 447, 20 P.S. § 10438, accounts 
filed by reason of the death of the ward 
during minority should ordinarily be 
filed with the register of wills, and 
audited as in the case of the arrival of 
the ward at full age, because the death 
of the ward terminates the guardian- 
lubaaees re Templar’s Estate, 38 D. & 


§ 368 

Pa.Orph. A guardian for three 
wards, all of different ages, did not fol- 
low accepted procedure in the orphans’ 
court, where he filed one account which 
showed the separate estates of each 
child. This practice has been con- 
demned and rightly so. The. invariable 
practice has been to require guardians 
to file an account as each child comes of 
age.—In re Harrisons’ Hstates, 89 P.L. 
J. 325. 

Where an unusual situation warrants 
the filing of a consolidated account, the 
proper procedure is to come into court 
and get permission. The clerk has no 
power to dispose of consolidated ac- 
counts. The cost bill is’ fixed by the 
authority of an act of assembly. hen 
such an account is considered neces- 
sary, with no person objecting, if an 
order is made permitting the consolida- 
tion, the clerk will be warranted in 
charging for one account. Otherwise 
he would not.—In re Harrisons’ Hs- 
tates, 89 P.L.J. 325. 


§ 369 

Ala, Generally, when a person who 
is administrator also acts as guardian 
for décedent’s minor heirs or distribu- 
tees, such person is not liable, as 
guardian, for assets which came into 
his possession as administrator until 
they have been separated and distin- 
guished from other assets of estate, 
either actually or upon some established 
legal theory—Lane y. Lane, 199 So. 870. 
240 Ala. 447, 


Where decedent’s estate consisted of 
an amount of damages for decedent’s 
unlawful death in Florida railroad ac- 
cident, and decedent’s husband, who 
acted as administrator and as guardian 
for minor children, as administrator, 
collected damages from railroad and 
used proceeds to purchase land, title to 
which was taken in husband’s name, 
and Florida statutes concerning death 
actions were not pleaded and proved in 
proceeding on final settlement of hus- 
band’s guardianship accounts, and, at 
time of settlement of administration in 
probate court, fund arising from dam- 
ages was not in being and administrator 
was insolvent, a subsequent decree of 
settlement of guardianship was unwar- 
ranted in so far as it charged husband, 
as guardian, and surety on guardian’s 
bond, with amounts charged against 
husband, individually and as adminis- 
trator, in favor of special guardian for 
children under decree in settlement of 
administration. Code 1923, §§ 5696, 
5917.—Lane v. Lane, 199 So. 870, 240 
Ala. 447, 


_ § 371 

Cal.App. Failure of guardian to pre- 

sent vouchers for some of items of ex- 

penditure in excess of $20 did not pre- 

clude approval of guardianship account. 

Probate Code, § 1534.—In re Ewing’s 
Hstate, 109 P.2d 748. 


§ 372 

D.C.Ga. Although court of ordinary 
has authority to require settlement and 
accounting between guardian and ward 
under Georgia law, it is not necessary 
that such method of settlement be ex- 
hausted before proceeding by _ suit 
against the guardian and a statutory 
suit against the guardian igs not a con- 
tinuance of the proceeding in the court 
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b sh eviden fn 
condition of the estate in order th 
the court may correctly adjudica 
the rights of the parties. Code 1 
§§ 8204-8211.—Hastings v. Huber, 1 
So.2d 749, : 
Ga.Apo. A ward was not barred by 
limitation in seeking an accounting 
and settlement with her guardian, al- 
though application or petition there- 
for was instituted proximately eight 
years and three months after ward 
had attained her majority, code sec- 
tion providing for 10-year limitation 
being applicable. Code, 3-709, 
49-301, 49-312.—Pettigrew v. Williams, 
16 S.H.2d 120. 

A ward was not barred by neglect 
and “laches” from seeking accounting 
and settlement with her guardian by 
petition filed July 2, 1940, although 
ward reached her majority March 2 
1931, in view of allegations that ward 
obtained her first knowledge that 
guardian’s annual returns were on 
file in court of ordinary about June 


15, 1940, and that as ward had been | 


told by guardian and her attorney 
that no settlement could be made with 
ward until her youngest brother and 
sister, who were also wards of guard- 
ian, became of age, ward was induced 
to make no investigation and take no 
action seeking settlement. Code, § 
49-301.—Pettigrew v. Williams, 16 S. 
H.2d 120. 

An amendment to petition filed by 
ward against her mother, as guardian, 
for settlement and accounting, wherein 
ward attacked legality and correctness 
of guardian’s returns, specifying in 
such amendment with  definiteness 
grounds on which ward questioned 
legality and correctness of returns and 
particular items of expenditures and 
vouchers attacked, was proper, and 
was not subject to grounds of general 
and special demurrer urged by guard- 
jan. Code, §  49-301.—Pettigrew  v. 
Williams, 16 S.B.2d 120. 

Iu. The rules and principles of equi- 
ty prevail in matters pertaining to the 
settlements of guardians or conserva- 
tors.—Nonnast v. Northern Trust Co., 
29 N.H.2d 251, 374 Tl. 248, modifyin 
In re Nonnast’s Estate, 21 N.H.2d 796, 
300 Ill.App. 537. 

Me. The probate court by proper 
proceedings must require a guardian 
to present a true account showing 
receipts and disbursements in behalf 
of his ward, when it is called to the 
attention of the judge of probate that 
there may be funds for which the 
guardian has failed to account.—In re 
Morse’s Estate, 19 A.2d 247. ) 


Pa.Orph. Where the estate of a ward 
dying during minority aggregates less 
than $1,000, it may, in order to minim- 
ize administration expenses, be dis- 
tributed _in accordance with rule 10(B) 
of the Rules of the Orphans’ Court of 
Philadelphia County, providing that it 
is affirmatively shown that the funeral 
and medical expenses, if any, have 
been paid or provided for, and that the 
next of kin, to whom distribution is 
authorized by the Act of June 12, 1931, 
P.L. 556, 20 P.S. § 872, join in the re- 
quest for confirmation and distribution ; 
where these qualifications are not met, 
or where for any other reason the court 
feels that the particular account pre- 
sented should be audited, the account 
will be placed on the audit list for dis- 
position in analogy with the practice 
prescribed by rule 10(C) relating to 
discharge of guardians during minority, 
ane re Templar’s Estate, 38 D. & G 


Pa.Orph. No account will be audited 
until guardian is appointed for minor 
and unborn children, ete., not otherwise 
represented._In re Simon’s Estate, 23 
Brie 212. 
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§ 

Cal. The jurisdiction of court ap- 
pointing a guardian is a continuing 
one in respect to supervision of act of 
guardian, consideration of his account- 
ing, giving instructions and remoying 


or discharging guardian.—Browne vy, 
Me 


a 


Superior Court in and for City and 
County of San Francisco, 107 P.2d 1, 
prior opinion 95 P.2d 178. 

Til. The powers of the county court 
and of the probate court, in relation to 
the accounts of guardians and conserv- 
ators, are not confined to those given 
by statute but are coextensive with 
those of a court of chancery.—Nonnast 
v. Northern Trust Co., 29 N.H.2d 251, 
374 Ill. 248, modifying In re Nonnast’s 
Estate, 21 N.H.2d 796, 300 Ill.App. 537. 

Pa.Orph. The Municipal Court of 
Philadelphia has no authority to order 
a guardian appointed by the orphans’ 
court to pay a continuing weekly sum 
to the beneficiary’s wife for her sup- 
port, but the wife may recover in the 
orphans’ court only the amount of ar- 
rearages under such an order awarded 
to her at the audit of the guardian’s ac- 
count; if the guardianship should 
cease, the balance of the estate will 
thereafter be held by the guardian as 
agent or custodian for the minor to 
whom it was awarded, and further pro- 
ceedings to subject it to liability for 
support must be by execution in the 
nature of attachment issuing out of the 
Municipal Court.—In re Oleniak’s Hs- 
tate, 40 D. & C. 393. 

8 383 

Iowa. Where guardian was appoint- 
ed executor of ward’s estate and while 
executor misappropriated a portion of 
funds which had been in his hands 
as guardian prior to appointment as 
executor, court properly sustained mo- 
tion to strike a portion of objections 
to guardiah’s report which were based 
upon alleged breaches of duty in per- 
mitting the misappropriations by ex- 
ecutor, especially where court there- 
after admitted evidence covering en- 
tire matter—In re Johnston’s Guard- 
ianship, 299 N.W. 393, 230 Iowa 891. 

La. An emancipated minor’s opposi- 
tion to tutor’s account on ground that 
mortgages placed upon minor’s proper- 
ty during tutor’s administration were 
illegal and not chargeable against 
minor was ‘‘moot” where mortgages 
had been paid.—Succession of Fontano, 
200 So. 142, 196 La. 775. 

§ 384 

Ala. Where a guardian files a ré- 
port to which exceptions as to the 
items thereof are reserved, the bur- 
den of establishing the right to the 
eredit claimed devolves on the guard- 
ian.—Hastings v. Huber, 1 So.2d 749. 

A guardian must prove the reason- 
able value of services for which credit 
is claimed, in settlement of his guard- 
ianship.—Hastings v. Huber, 1 So.2d 


In the case of challenge of items of 
guardian’s account when first pre- 
sented by guardian, the burden of 
proof is upon him to establish, within 
rules of evidence that obtain, the 
verity of the claim or the reasonable- 
ness of the service for which claim is 
made, and in case of challenge of an- 
nual settlements or items thereof, the 
burden is upon him who challenges 
the same.—Hastings v. Huber, 1 So.2d 
749. 

In proceeding on final settlement 
of guardianship account, admitting 
checks as vouchers for guardian was 
not error.—Hastings v. Huber, 1 So.2d 
749. 
In proceeding on final settlement of 
guardianship account, evidence sus- 
tained decree approving the account. 
Code 1923, §§ 8204-8211.—Hastings v. 
Huber, 1 So.2d 749. 

Ala. Upon settlement of guardian’s 
account when guardian claims a credit 
for assets not reduced to possession, 
and exception is filed to the allowance 
of credit, the burden is on the guardian 
to prove the justness of his claim and 
he must show that he employed due 
diligence to collect the demand for the 
loss of which he claims credit, or he 
must show that diligence could have 
accomplished nothing.—Cox v. Wil- 
liams, 3 So.2d 129. 

Ark. Where a ward lives with her 
guardian as_a member of family, re- 
ceiving board and clothing and render- 
ing ordinary household services_ re- 
quired by parents of their children, 
such services are presumed, in the ‘ab- 
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Sence of clear showing to the contrary, 
to be sufficient compensation for the 
ward’s support.—Shell v. Sheets, 152 S. 
W.2d 301. 

_ Ul. Conservators, executors, admin- 
istrators, and guardians serve in the 
same fiduciary capacity as trustees, 
and, if they pay out money without 
having claims filed in the estate of the 
ward or the deceased, a conservator, 
guardian, administrator, or executor, 
upon objection being filed to his final 
report, has burden to make as com- 
lete and satisfactory proof as would 
ave been required had the creditor 
who received payment, filed his claim, 
made proof, and obtained an order of 
court for payment of the claim.—Non- 
nast v. Northern Trust Co., 29 N.H.2d 
251, 374 Ill. 248, modifying In re Non- 
nast’s Hstate, 21 N.H.2d 796, 300 Ill. 
App. 537. 

Wash. In proceeding by ward to re- 
cover guardianship funds invested in 
bonds which subsequently became 
worthless, where such bonds appeared 
upon their face to be a proper trust in- 
vestment at the time purchased with 
guardianship funds and ward _ pre- 
sented no evidence to the contrary, 
court was required to assume that in- 
vestment was a proper one to be made 
with guardianship funds, so that nei- 
ther guardian nor surety could be held 
liable for loss resulting therefrom mere- 
ly because guardian failed to make a 
proper investigation before purchasing 
the bonds.—In re Le¥Weyre’s Guardian- 
ship, 113 P.2d 1014. 


§ 386 

N.Y.App.Div. Evidence sustained de- 
cree surcharging  infant’s general 
guardian’s final account with specified 
sum.—In re Buckhout (Atwell), 22 N.Y. 
8.2d 420, 260 App.Div, 835, affirming 
In re Walker, 17 N.Y.S.2d 918. 

Wis. In proceeding to vacate a re- 
lease of guardian and his surety, which 
release by its terms purported to re- 
ceipt for all guardianship property due 
the ward and to terminate the liability 
of guardian and his surety on account 
of the guardianship, and to require ac- 
counting, evidence that ward executed 
release with full knowledge of facts 
regarding property held by guardian 
for ward, and with ample time to con- 
sider whether or not to execute release, 
did not sustain finding setting aside 
release on ground that it was not a 
final release and discharge of guard- 
ian, but executed solely for purpose of 
terminating further expense for pre- 
mium on guardian’s bond and without 
ward’s understanding effect of such 
release.—In re Larson’s Estate, 294 N. 
W. 532, 236 Wis. 77. 

§ 3838 

Ala. In settlement of guardian’s 
final account, court could look to the 
whole of the guardian’s account to 
find the truth of challenged matters 
and if the estate is preserved the 
end of statutes ig attained. Code 1923, 
§§ 8204-8211.—Hastings v. Huber, 1 
So0.2d 749. 

Mich. The matter of compensation of 
a guardian is left to consideration of 
the court passing on the guardian’s 
accounts, and the amount has nothing 
to do with the account as an item of 
it and cannot be considered by the 
jury.—In re Horn Hstates, 294 N.W. 
150, 295 Mich, 1938. 

Wis. In proceeding to vacate a re- 
lease of guardian and his surety, exe- 
cuted by ward with full knowledge of 
facts regarding guardianship property, 
and to require accounting, where no 
fraud, misrepresentation, or mistake 
was alleged, findings of fact that 
guardian had never reduced to posses- 
sion the guardianship property, that he 
never collected the property without 
finding that it was collectible, or of 
any more than nominal value, and that 
guardian failed to collect amount due 
from estate of predecessor guardian, 
without finding that that estate was 
solvent, did not sustain trial court’s 
action setting aside release and re- 
quiring guardian to account for face 
value of property.—In re Larson’s Es- 
tate, 294 N.W. 532, 286 Wis. 77. 


§ 392 
Tenn.App. It is within sound dis- 


§ 400 


cretion of chancellor to fix compensa- 
tion of guardian, and, in absence of a 
elear abuse of that discretion, it is 
not within the province of reviewing 
court to review chancellor’s aetion.— 
Justice v. Morris, 143 S.W.2d 105. 

¢ 397 


§ 

D.C.Ga. Under Georgia law, receipts 
and releases executed in favor of guar- 
dian by infants upon reaching majority 
were not in themselves binding unless 
it was made to appear that they evi- 
denced a final settlement after full ex- 
hibit of the guardian’s accounts, and 
with full knowledge by the infants of 
their legal rights.—Park v. Park, 37 F. 
Supp. 185. 

Under Georgia law, receipts and re- 
leases executed in favor of guardian 
by infants upon reaching majority, 
which were attacked within four years 
from date of execution, on ground that 
infants were induced by misrepresen- 
tations to execute the receipts and re- 
leases, were not even “prima facie evi- 
dence” of settlement, but judgment of 
discharge of the guardian, entered by 
the court of ordinary, was binding un- 
til set aside for fraud. Code Ga.1933, 


§§ 37-219, 37-220, 387-709.—Park vy. 
Park, 37 F.Supp. 185. 
Ark. Where receipt acknowledging 


full settlement of guardian’s account 
and requesting court approval of set- 
tlement and discharge of guardian and 
his bondsman was signed by minors 
three years after becoming of age, and 
was signed also by their mother and 
acknowledged before notary, guardian’s 
acts were thereby “ratified”? and he was 
exonerated as to all irregularities in 
his administration, and, in absence of 
fraud or misrepresentation, the receipt 
was binding upon minors and barred 
exceptions to guardian’s final report. 
—Dunbar v. Cook. 147 S.W.2d 387. 


§ 400 

La. Tutorship: Where tutor in his 
account sought to charge minor for 
minor’s support, and one of the 
grounds for minor’s opposition to ac- 
count was that tutor failed to include 
therein any rent from himself for tu- 
tor’s occupation and use of property in 
which minor had an undivided half in- 
terest and charges would offset each 
other, tutor’s charge against minor 
would be disallowed and minor’s oppo- 
sition to account on such ground would 
be_ disallowed.—Succession of Fontano, 
200 So. 142, 196 La. 7:75. 

Pa.Orph. Where the father of four 
children, all of whom are under eight 
at the time their mother dies, selects a 
woman having no business experience 
to take over the home in which they 
are living and care for them, and later 
selects her as the children’s guardian, 
and, upon the father’s death shortly 
thereafter, the guardian continues to 
rear the children, leaving the manage- 
ment of the estate and its bookkeeeping 
in the hands of an attorney who had 
been their father’s attorney, and, upon 
the children’s coming of age, the guard- 
ian claims credit of approximately $25,- 
000 for their support and maintenance, 
of which approximately $2,500 was paid 
from principal, and this sum represents 
about $145 a month, of which $45 was 
used for rent, and the auditing judge 
is convinced that the money was hon- 
estly expended for the maintenance of 
the children and the household and 


that the guardian made no profit there-, 


on, the guardian will not be surcharged 
for any part of the credit, nor will she 
be denied the usual commissions.—In 
re Henry’s Estate, 38 D. & C. 700. 
Where the father of four motherless 
children of tender years selects as their 
guardian a woman who he knows has 
no business experience and who after 
his death confides the administration 
of the minors’ estate to a competent 
attorney having a wide experience in 
real estate matters, who had also been 
the father’s attorney, the guardian will 
not, after the attorney’s death and upon 
the minors’ coming of age, be sur- 
charged for investing in a mortgage 
without personal investigation, upon 
the recommendation and advice of the 
attorney, especially where the facts in- 
dicate that at the time the investment 


§ 400 


was made the amount expended on the 
mortgaged property and the rental 
value thereof apparently warranted the 
investment, even though, because of the 
nature of the neighborhood, it subse- 
quently proved to be improvident.—In 
re Henry’s Hstate, 38 D. & C. 700. 
Where the administrator of an estate 
of which minors are beneficiaries pays 
the amount due them to their guardian 
without application to the court and 
without the guardian’s entering se- 
curity, although the decree appointing 
the guardian did so without security 
and provided that no funds should be 
received by her without application to 
the court and the entry of security, his 
action in so doing is irregular and im- 
proper; but if it was due to oversight 
rather than a deliberate attempt to cir- 
cumyvent the decree of appointment, and 
if the money so received by the guard- 
ian was properly used for the minors’ 


' support, the court will,confirm the pre- 


viously unauthorized payment, and will 
not direct the guardian to reimburse 
the administrator therefor—In, re 
Henry’s Estate, 38 D. & C. 700. 

§ 401 

La. Tutorship: Where tutor in his 
‘account sought to charge minor for mi- 
nor’s support, and one of the grounds 
for minor’s opposition to account was 
that tutor failed to include therein any 
rent from himself for tutor’s occupa- 
tion and use of property in which 
minor had an undivided half interest 
and charges would offset each other, 
tutor’s charge against minor would be 
disallowed and minor’s opposition to 
account on such ground would be dis- 
allowed.—Succession of Fontano, 200 
So. 142, 196 La. 775. 

Pa.Super. A quasi guardian of a 
minor may be entitled on accounting to 
a credit for proper payments made for 
minor’s benefit. 20 P.S. § 865.—In re 
McTague’s Estate, 18 A.2d 632. 


§ 402 

Mich, A guardian is entitled to such 
reasonable compensation as _ circum- 
stances warrant.—In re Horn Bstates, 
294 N.W. 150, 295 Mich. 193. 

N.Y.Sur. Where under will trustees 

at written request of beneficiary or 
her guardian were to permit beneficiary 
to occupy a residence rentfree, and 
the reasonable expenses of upkeep and 
maintenance were to be proper charges 
against income from residuary estate, 
trustees properly paid to guardian 
money for upkeep and maintenance of 
the residence, and guardian was en- 
titled to commissions on such sum, as 
against contention that trustees were 
required to pay for upkeep and main- 
tenance to creditors directly instead of 
paying them to the guardian.—In re 
Leeds’ Estate, 23 N.Y.S.2d 679. 
-Okl A member of county excise 
board was a ‘county official” within 
purview of statute providing that a 
county or city official can not receive 
compensation for serving as a guard- 
jan of a minor or incompetent, and 
that he can not act as guardian unless 
he is related to the minor or incompe- 
tent. 30 OklSt.Ann. § 13.—Clinton y. 
Mullens, 110 P.2d 917. 

Tenn.App. It is within sound dis- 
cretion of chancellor to fix compensa- 
tion of guardian, and, in absence of a 
clear abuse of that discretion, it is not 
within the province of reviewing court 
to review chancellor’s action.—Justice v. 
Morris, 143 S.W.2d 105. 


§ 403 

Mich. Allowance of $500 to guardian 
for special services rendered in con- 
nection with estate of minor wards, 
and allowance of $481.20 to attorney 
for the guardian, was justified in view 
of character of estate, care for and ed- 
ucation of the wards, supervision exer- 
eised over funds received from the 
Veterans’ Administration, and litiga- 
tion attended to and travel and con- 
sultations relative thereto.—In re Horn 
Bstates, 294 N.W. 150, 295 Mich. 193. 

Pa. A guardian who had been in 
sole charge of four minor children for 
about 16 years, performing all house- 
hold services without compensation ex- 
cept her board and lodging, who spent 
$500 of her own estate in maintaining 
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household and made an investment of 
her own to provide a home for the 
children, and who invested children’s 
funds with common prudence and fair 
judgment was entitled to five per cent. 
commissions, notwithstanding that 
guardian, who lacked business experi- 
ence, had consulted attorney in making 
investments and had permitted him 
to keep the books.—In re Henry’s Hs- 
tate, 19 A.2d 66. 

Pa.Orph. Where a corporate guard- 
ian, due to its liquidation, files its first 
and final account and charges 5% on 
the principal amount of minor’s estate, 
such commission will be reduced to 
244% so that the successor guardian 
can receive the further commission.—In 
re Good’s Estate, ei Marthe 236. 


Tenn.App. Where an attorney quali- 
fied as a guardian at instance of surety 
on predecessor guardian’s bond so that 
attorney might protect surety by realiz- 
ing as much as possible out of unau- 
thorized investments of guardianship 
funds by predecessor guardian, and at- 
torney received compensation from 
surety for services rendered in realiz- 
ing on assets, attorney was not en- 
titled to additional compensation out of 
guardianship assets for services ren- 
dered as an attorney and not as guard- 
ian in realizing on guardianship as- 
sets, since such services inured to bene- 
fit of surety.—Justice v. Morris, 143 
S.W.2d 105. 


§ 406 

Pa.Orph. Where the father of four 
children, all of whom are under eight 
at the time their mother dies, selects a 
woman having no business experience 
to take over the home in which they 
are living and care for them, and later 
selects her as the children’s guardian, 
and, upon the father’s death shortly 
thereafter, the guardian continues to 
rear the children, leaving the manage- 
ment of the estate and its hook kecpie 
in the hands of an attorney who ha 
been their father’s attorney, and, upon 
the children’s coming of age, the guard- 
ian claims credit of approximately $25,- 
000 for their support and maintenance 
of which approximately $2,500 was 
paid from principal, and this sum rep- 
resents about $145 a month, of which 
$45 was used for rent, and the auditing 
judge is convinced that the money was 
honestly expended for the maintenance 
of the children and the household and 
that the guardian made no profit there- 
on, the guardian will not be surcharged 
for any part of the credit, nor will she 
be denied the usual commissions.—In 
re Henry’s Estate, 38 D. & C. 700. 


§ 408 

Pa.Orph. A reasonable counsel fee 
for services in stating and filing the 
account of a guardian for a minor and 
appearing at the audit is assessable as 
an expense and properly allowable, 
even though the guardian has misap- 
plied the entire estate—In re Wilczin- 
ski’s Estate, 40 D. & C. 179. 

Pa.Orph. Where an unusual situation 
warrants the filing of a consolidated ac- 
count, the proper procedure is to come 
into court and get permission. The 
clerk has no power to dispose of con- 
solidated accounts. The cost bill is 
fixed by the authority of an act of as- 
sembly. When such an account is con- 
sidered necessary, with no person ob- 
jecting, if an order is made permitting 
the consolidation, the clerk will be 
warranted in charging for one account, 
Otherwise he would not.—In re Harri- 
sons’ Estates, 89 P.L.J. 325. 


§ 410 
D.C.Ga. Under Georgia law, receipts 
and releases executed in favor of 


guardian by infants upon reaching ma- 
jority, which were attacked within four 
years from date of execution, on 
ground that infants were induced by 
misrepresentations to execute the re- 
ceipts and releases, were not even 
“prima facie evidence” of settlement, 
but judgment of discharge of the 
guardian, entered by the court of or- 


dinary, was binding until set aside 
for fraud. Code Ga,1933, §§ 37-219, 
87-220, 37-709,—Park y. Park, 37 KF. 
Supp. 185. 


D.C.Okl. A judgment of Oklahoma 
Supreme Court affirming an Oklahoma 
district court’s judgment, which re- 
versed a county court’s judgment deny- 
ing a guardian’s petition to vacate or- 
der approving a former guardian’s final 
account and surcharged former guar- 
dian, was conclusive of the jurisdiction 
of the county and district court in the 
federal District Court in guardian’s 
subsequent action against former guar- 
dian and his surety to recover judg- 
ment against surety on guardian’s bond 
based upon judgment rendered against 
former guardian in county court after 
rendition of district court’s judgment. 
—Waldrep vy. Merkle, 38 F.Supp. 165. 

Ga.App. The approval by ordinary 
of annual returns of guardian is prima 
facie evidence only of correctness and 
legality thereof, and ward may in prop- 
er proceeding after reaching majority 
attack such returns. Code, 49-301. 
—Pettigrew v. Williams, 16 S..2d 120. 

La. A bank which had acquired land 
at foreclosure sale after it was sold 
by deceased’s succession through ad- 
ministration sale to administratrix was 
not bound by final account rendered by 
deceased’s administratrix, as tutrix, to 
deceased’s minor children, where ac- 
count was rendered in a consent pro- 
ceeding and bank was not a_ party 
thereto.—Cox y, First Nat. Bank in Ar- 
ecadia, 197 So. 616, 195 La. 963. 

Where individual was appointed ad- 
ministratrix of deceased’s succession 
and also qualified as natural tutrix for 
deceased’s minor children, a final ac- 
count rendered by individual, as natural 
tutrix, to minors and a judgment based 
thereon against individual did not re- 
lieve individual, as administratrix, from 
duty of rendering an account in such 
capacity.—Cox v. First Nat. Bank in 
Arcadia, 197 So. 616, 195 La. 963. 

Me. A decree of the judge of pro- 
bate showing that the guardian of a 
deceased ward had not failed to ac- 
count for anything could not be at- 
tacked so long as it stood in an en- 
tirely separate proceeding in the same 
court in an endeavor to charge the 
deceased ward’s administrator with 
a devastavit because he failed to ac- 
count for assets alleged to have been 
in guardian’s hands, but the amount 
due from the guardian to the estate 
was required to be judicially deter- 
mined in the regular and proper way 
by proceedings in the probate court 

rovided for that very purpose.—In re 

orse’s Estate, 19 A.2d 247. 

Mo.App. In matters of approving 
settlements of guardians, the probate 
courts act in a ‘judicial capacity,’ and 
their Judicial acts stand on an equality 
with “final judgments’ of circuit 
courts. Mo.St.Ann.Const. art. 6, § 34.— 
State ex rel. Ellsworth v. Fidelity & 
Pe hear Co. of Maryland, 147 S.W.2d 


N.Y.Sur. An vunappealed from decree 
in accounting of guardian of beneficiary 
under will wherein guardian was al- 
lowed commissions on sumsgs_ received 
from trustees for upkeep and mainte- 
nance of residence was “res judicata” 
of right of trustees to pay such sums to 
the guardian, and hence trustees could 
not be surcharged with commissions 
paid to the guardian.—In re Leeds’ Es- 
tate, 23 N.Y.S.2d 679. 

Okl. The notice given pursuant to 
statute providing for the giving of no- 
tice of final settlement and distribution 
of a ward’s estate and statute provid- 
ing for service upon the Superintendent 
of the Osage Agency is notice to the 
world and brings before the court all 
parties having or claiming an interest 
in the estate, and a decree rendered on 
such notice unappealed from is binding 
against all parties claiming an interest 
in the estate subject to impeachment 
for fraud and to be set aside in a 
proper tribunal to the same extent and 
in like manner as other judgments. 58 
OkK1LSt.Ann. §§ 553, 833; Act Cong. 
April 18, 1912, § 3, 37 Stat. 86.—Wilson 


v. Duncan, 110 P.2d 596. 
Wash, An order pp proves final ac- 
count of former guardian of estate of 


minors, discharging the former guard- 
ian, relieving his bondsmen and ap- 


pointing his 
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attorney as successor 
guardian of estate of minors was “‘res 
judicata” in subsequent proceeding by 
guardian of persons of minors for re- 
moval of successor guardian, and such 
order was binding on guardian of per- 
sons of minors, where guardian of per- 
sons of minors was served with notice 
of the hearing on the account, and chose 
not to appear.—Guardianship of Robin- 
son, 115 P.2d 734. 


§ 411 

Mich. Where annual accounts of 
guardian contained no claim for spe- 
cial or extraordinary services, annual 
allowance to the guardian after his 
first and second accounts did not bar 
an allowance for special services cov- 
ering the subsequent period.—In_ re 
Horn Estates, 294 N.W. 150, 295 Mich. 
193 


The Supreme Court’s opinion on ap- 
peal from decision relating to guardi- 
an’s annual accounts did not bar sub- 
sequent award for’ special services 
which were not involved on a former 
appeal.—_In re Horn Estates, 294 N.W. 
150, 295 Mich. 193. 

Tenn.App. A guardian’s annual or 
partial accounts, though approved by 
court, do not have force and effect of 
final judgment and are not conclusive 
of correctness thereof, unless made so 
by statute, but may be reviewed and 
corrected at any time before final set- 
tlement or on final settlement of ac- 
counts.—State ex rel. Wilson vy. Meek, 
146 8.W.2d 961 


§ 412 

C.C.A.Okl. Under Oklahoma statute, 
the county court in which a guardian- 
ship is pending has jurisdiction and 
authority. in a proper ease, to reopen 
and examine the accounts of a former 
guardian at any time prior to final 
termination of the guardianship pro- 
ceedings. 58 OkI.St.Ann. §§ 556, 833.— 
Hartford Accident & Indemnity Co. vy. 
Hembree, 122 F.2d 178. : 

Where county court of Pottawatomie 
county, Oklahoma, approved account of 
guardian, and new bond which he ten- 
dered, and released and_ exonerated 
surety from liability on old bond, and 
thereafter guardianship proceedings 
were removed to county court of Cleve- 
land county and new guardians were 
anpointed, the county court of Cleve- 
land county had power during pen- 
dency of the guardianship proceeding 
to vacate the order approving the ac- 
count of the prior guardian upon a 
proper showing and to surcharge him 
in the amount of any shortage found 
to exist at the time of his discharge, 
and if shortages: existed, the surety on 
the old bond would be lable at least 
for such shortages as existed prior to 
the date it secured a release of the 
bond. 58 OkI.St.Ann. §§ 556, 833.— 
Hartford Accident & Indemnity Co. 
v. Hembree, 122 F.2d 173. 

D.C.Ga. A proceeding to set aside 
judgment dismissing guardian, to can- 
cel receipts and releases, used by the 
guardian to obtain judgment of dis- 
missal, and to require an accounting, 
on ground that infants were induced by 
misrepresentation to execute the _ re- 
ceipts and releases, could be maintained 
in a superior court of the state of Geor- 
gia without recourse to the court of 
ordinary which granted the judgment 
of dismissal. Code Ga.1933, §§ 37-219, 
37-220, 37-709.—Park vy. Park, 37 F. 
Supp. 185. 


A suit involving relationship between 
guardian and ward at time of guardi- 
an’s settlement is a. suit inter partes 
and does not concern probate.—Park 
y. Park, 37 F.Supp- 185, 


Aja. Annual or semiannual’ settle- 
ments of accounts of a guardian may 
be opened or reconsidered before, dur- 
ing, or after final settlement of the 
guardian’s accounts where proceedings 
are instituted within time limits pre- 
scribed by _ statutes. Code 1923, . §§ 
6482-6484, 8201 et seq. and § 8966. 
—Hastings v. Huber, 1 So.2d 749, 

In the ease of challenge of items of 
guardian’s account when first pre- 
sented by guardian, the burden of 
proof is upon him to establish, with- 
in rules of evidence that obtain, the 
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verity of the claim or the reasonable- 
ness of the service for which claim 
is made, and in case of challenge of 
annual setthments or items. thereof, 
the burden is upon him who _ chal- 
lenges the same,—Hastings vy. Huber, 1 
So.2d 749. : 

Mo.App. The probate court of Jack- 
son county having jurisdiction of the 
subject matter involved in the final 
settlement in a curatorship, a voluntary 
appearance, if made by ward at final 
hearing, conferred on that court juris- 
diction of the person, anda final set- 
tlement constituted a “final judgment” 
which could be set aside in an equity 
court only on ground of fraud proper- 
ly pleaded and duly proven. Mo.St. 
Ann.Const. art. 6, § 34.—State ex rel. 
Ellsworth y. Fidelity & Deposit Co. of 
Maryland, 147 S.W.2d 1381. 

Where guardian and curatrix made 
three annual settlements and one final 
settlement listing losses and charging 
them to disbursements, ward who 
helped run business wherein losses were 
sustained was not entitled to have set 
aside, six years after entry, probate 
court’s judgment of final settlement 
and discharge of guardian and curatrix 
on ground of alleged fraud causing 
ward not to suspect wrong and not to 
acquaint himself fully with situation 
in hand.—State ex rel. Ellsworth vy. Fi- 
delity & Deposit Co. of Maryland, 147 
S.W.2d. 131. 

§ 413 


Okl. That decree of county court ap- 
proving final report of guardian of a 
member of the Osage Tribe of Indians 
was entered without personal notice to 
the ward was not sufficient to author- 
ize setting the decree aside as fraudent- 
ly obtained, or beyond the jurisdiction 
of the court rendering it, since there 
is nothing which requires personal or 
direct notice to the ward of a hearing 
upon his or her guardian’s report. 58 
Okl.St.Ann. §§ 553, 8383.—Wilson v. 
Dunean, 110 P.2d 596. 

The notice given pursuant to stat- 
ute providing for the giving of notice 
of final settlement and distribution of 
a ward’s estate and statute providing 
for service upon the Superintendent of 
the Osage Agency is notice to the 
world and brings before the court all 
parties having or claiming an interest 
in the estate, and a decree rendered on 
such notice unappealed from is binding 
against all parties claiming an interest 
in the estate subject to impeachment 
for fraud and to be set aside in a 
proper tribunal to the same extent and 
in like manner as other judgments. 
58 Okl.St.Ann. §§ 553, 833; Act Cong. 
April 18, 1912, § 3, 87 Stat. 86.—Wil- 
son v. Duncan, 110 P.2d 596. 

Where action to vacate a judgment of 
the county court approving report of 
former guardian of member of the 
Osage Tribe of Indians, on ground that 
judgment was fraudulently obtained, 
was commenced in 19386, and it was 
alleged that the judgment was entered 
on the 12th day of February, 1932, 
and filed of record on March 15 of the 
same year, allegation that the plaintiff 
did not know of the decree or the’ pro- 
ceedings in which it was entered until 
shortly before filing the action was 
insufficient as a claim that the action 
did not accrue more than two years 
before it was commenced, since the ree- 
ord of the decree was notice to the 
world.—12 OklSt.Ann. § 95, subd. 3. 
—Wilson v. Duncan, 110 P.2d 596. 

Where judgment approving tne final 
report of a guardian of a member 
of the Osage ‘Tribe of Indians was en- 
tered by the county court in 1932, and 
ward commenced action to vacate the 
judgment in -1936, and it appeared 
from ward’s petition that she became 
sui juris in plenty of time to have in- 
stituted regular vacation proceedings 
but failed to do so and the general 
entry of the judgment gave the ward 
constructive notice of the entry of the 
judgment, the ward was not entitled to 
invoke the equitable powers of the 
district court to vacate the final judg- 
ment of the county court on ground of 
fraud. 12 Okl.St.Ann. §§ 984, 1031.— 
Wilson vy. Duncan, 110 P.2d 596. 


§ 421 


Where county court entered judg- 
ment approving final report of guardian 
of member of Osage Tribe of Indians 
and four years later ward sought to 
vacate judgment and to recover from 
former guardian and surety and it was 
alleged that the ward attained majority 
before judgment was entered approving 
the final report, and there were no 
allegations sufficient to warrant exer- 
cise of the equitable powers of the dis- 
trict court, and judgment was not void 
upon its face, the ward could not main- 
tain action to vacate judgment on the 
ground that the bond sued on was giv- 
en after the ward reached her majority 
and the county court had no jurisdic- 
tion to adjudicate concerning it.—Wil- 
son v. Dunean, 110 P.2d 596. 


§ 416 
D.C.Ga. Under Georgia law, petition 
to cancel receipts and releases executed 
by infants in favor of guardian, when 
infants reached their majority, to set . 
aside judgment discharging guardian, 
and to require an accounting on 
ground that infants were induced by 
misrepresentations to execute the re- 
ceipts and releases which were used by 
guardian to obtain judgment of dis- 
missal from court of ordinary, which 
was filed within three years after ren- 
dition of the judgment of discharge, 
was timely filed. Code Ga.19338, §§ 37- 
219, 37-220, 37-709.— Park v. Park, 37 
F.Supp. 185. 
§ 418 


La, Tutorship: Evidence held to 
show that a debt which formed part of 
basis for mortgage included in tutor’s 
account of administration of communi-. 
ty property in which tutor’s minor ¢hil- 
dren inherited their mother’s interest 
was a community debt, and hence tutor 
was not precluded from charging debt 
to minors or their mother’s estate not- 


withstanding that in tutor’s petition to — 


have himself and minors placed in pos- 
session of property tutor made a judi- 
cial confession that mother’s succession 
owed no debts. Rey.Civ.Code, art. 2291. 
—Succession of Fontano, 200 So. 142, 
196 La. 775. 


N.Y.App.Div. The general guardian 
of an infant must render full and ac- 
curate accounts, and if he does not, the 
presumptions are all against him and 
obscurities and doubts are resolved ad- 
versely to him, and he has burden of 
showing that account which he ren- 
ders and the expenditures which he 
claims to have made were correct, just 


and necessary.—In re Bunting’s Es- 


ie 23 N.Y.S.2d 926, 261 App.Div. 
ike § 419 
Ark. Where guardian of minor 


failed to make any accounting upon 
the occurrence of alleged loss of guard- 
janship funds due to failure of bank, 
in which deposited, which had occurred 
several years prior to ward’s action 
for accounting so that books of bank 
were no longer available, guardian was 
required to account for the amount of 
money received for ward, plus interest 
from the date guardian’s first settle- 
ment was due, less a reasonable attor- 
ney’s fee.—Young v. Young, 147 S.W.2d 
736. 


§ 420 

Mo.App. Where ward denied volun- 
tarily appearing in probate court at 
time settlement in curatorship was 
shown to have been made, and probate 
court judgment specifically stated that 
ward appeared in open court, waived 
all notice, and acknowledged satisfac- 
tion of record, probate court did not 
commit reversible error in allowing 
oral testimony concerning conversa- 
tions and transactions in that court to 
establish jurisdiction over ward for 
purpose of making final settlement and 
discharging guardian and curatrix.— 


State ex rel. Ellsworth v. Fidelity & 
Deposit Co, of Maryland, 147 S.W.2d 
£31. 
§ 421 
Me. A ward cannot maintain an ac- 
tion against his guardian respecting 
matters of his estate until there has 


been a final accounting by the guard- 
i the balance due has _ been 


ian and ( 
determined in the probate court, and 


§ 426 


the administrator of a deceased ward 
as his personal representative is 
vested with no greater rights.—In re 
Morse’s Hstate, 19 A.2d 247. 

426 


C.C.A.Ney. Where money which de- 
fendant allegedly promised to pay to 
the mother of minor children under a 
contract between defendant and the 
mother was to be used by the mother 
for maintenance of minors, the indi- 
rect and incidental benefit which 
minors would have received from per- 
formance of defendant’s promise if 
money had been used by mother for 
minors’ maintenance was _ insufficient 
to entitle minors or their guardian to 
maintain action against defendant _on 


eect Percival y. Luce, 114 F.2d 
Ky. Infant’ who resided in a sister 


state resided in a “foreign country” 
within statute authorizing action of an 
infant, who resides in a foreign country 
and who- has a guardian, curator, or 
committee residing therein, to bring 
suit by such guardian, curator, or com- 
mittee or by next friend. Civ.Code 
Prac. § 35, subd. 4.—Dr. Pepper Bot- 
tling Co. of Kentucky v. Hazelip, 144 
S.W.2d 798, 284 Ky. 333. 

La.App. A tutrix, as representative 
of a minor, has no greator rights than 
minor would have had.—Conoway v. 
nee Industrial Life Ins. Co., 199 So. 
168. 

La.App. Where succession proceed- 
ings. of deceased insured were not 
opened in a probable court of compe- 
tent jurisdiction and minor was not 
recognized as sole heir by judgment 
of court, qualified natural tutor of mi- 
nor child of insured could not main- 
tain action on industrial life policy 
notwithstanding that designated bene- 
ficiary died prior to death of insured, 
since insurer is entitled to be protect- 
ed by judgment placing the heir in 
possession of insured’s estate, so that 
it may not be later compelled to pay 
again if others prove that they are the 
lawful heirs of insured.—Wilmore v. 
pity Industrial Life Ins. Co., 2 So.2d 
95. 


§ 428 

C.C.A.J1]. Where wife was fraudu- 
lently induced to execute release of 
divorced husband’s obligation under 
property settlement agreement for sup- 
port of wife and minor children, dam- 
ages for fraud could be recovered by 
guardian for the children since the 
agreement approved by divorce court 
ereated an obligation of husband for 
benefit of his children and they had 
right to sue on the contract made for 
their benefit. Civ.Code Cal., § 159.— 
McVeigh vy. McGurren, 117 F.2d 672. 

Where wife made contract with hus- 
band for support of herself and minor 
children and divorce decree approved 
the contract, fact that wife was not ap- 
pointed guardian of the minors until 
after wife had been induced by false 
representations to execute release of 
husband’s obligation under contract 
did not preclude maintenance of action 
of fraud for sums due for support of 
ehildren, since the contract was made 
for their benefit and the cause of action 
existing in the minor children 
guardian’s appointment passed _ to 
guardian.—McVeigh vy. McGurren, 117 
H.2d 672. 


La.App. Where tutrix of minor 
heirs, who had not been judicially 
sent into possession of the estate of a 
deceased insured, had not been judici- 
ally recognized as administratrix, tu- 
trix could not recover proceeds of a 
policy of industrial insurance on the 
life of insured notwithstanding: the 
designated beneficiary died prior to 
death of the insured. Civ.Code, art. 
337.—Conoway v. Unity Industrial Life 
Ins. Co., 199 So. 168. 

Petition of tutrix of alleged minor 
heirs of insured failed to disclose 
right of action in tutrix to recover 
proceeds of industrial life policy not- 
withstanding beneficiary had died pri- 
or to date of insured’s death, where pe- 
tition did not allege that the heirs 
had been sent into possession of the 
insured’s estate and failed to allege 
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that tutrix had been judicially recog- 
nized as the administratrix of the in- 
sured’s estate. Civ.Code, art. 337.— 
Conoway v. Unity Industrial Life Ins. 
Co., 199 So. 168. 


§ 439 

La, A hypothecary action by dative 
tutor of minors against a bank, as a 
third possessor of land left by minors’ 
deceased father and acquired by bank 
at foreclosure sale after land had been 
sold by deceased’s succession through 
administration sale to administratrix, 
to have land declared subject to 
minors’ legal mortgage so that it could 
be sold to satisfy minors’ judgment 
against their mother, as former natural 
tutrix, was premature, where mother, 
who had qualified As administratrix of 
succession, had not filed an account as 
administratrix or delivered assets of 
estate to herself as tutrix.—Cox v. 
First Nat. Bank in Arcadia, 197 So. 
616, 195 La. 963. 


§ 447 
_N.Y¥.App.Div. Order denying a mo- 
tion by committee of infant to inter- 
vene in action against the infant and 
to revoke the appointment of a special 
guardian ad litem was required to be 
vacated, where the order was granted 
before service of summons.—Chilson vy. 
Cana 22 N.Y.S.2d 556, 260 App.Div. 


Where guardian of infant was the 
plaintiff in action against the infant, 
and the infant resided with the com- 
mittee of the infant, the committee of 
the infant would be permitted to serve 
an answer on behalf of the infant.— 
Chilson y. Battey, 22 N.Y.S.2d 556, 260 
App.Div. 838. 

§ 449 

Ga. In proceeding for probate of 
will, service on minors over 14 years 
of age was sufficient where minors’ fa- 
ther, who was natural guardian under 
bond, was duly appointed as guardian 
ad litem, though father was not made 
a party or served as natural guardian. 
Code 19338, §§ 37-1008, 49-111, 81-212, 
113-608.—Griffin v. Suber, 12 S.H.2d 
621, 191 Ga. 269. 


§ 451 

C.C.A.Nev. In action by guardian of 
minors to recover money allegedly due 
under a contract between defendant 
and minors’ mother, a complaint alleg- 
ing that defendant and the mother 
made a contract whereby defendant 
promised to pay the mother $25 a 
month for support of minors. until 
they attained their majority, and that 
defendant refused to pay plaintiff or 
any other person, for benefit of minors, 
payments due under eontract, did not 
state a claim upon which relief could 
be granted, where it was not claimed 
that minors or guardian were trans- 
ferees, assignees, or successors in in- 
terest of mother, since complaint did 
not show a breach of contract between 
defendant and the mother, and action 
could not be maintained upon theory 
that minors were “third party benefi- 
ciaries’’ of contract.—Percival vy. Luce, 
114 F.2d 774. 

Miss. A complaint by minors by “BR. 
B. Nelson, next friend” and by “HE. B. 
Nelson, guardian,’ to whom letters of 
guardianship were issued as chancery 
clerk of county where minors resided, 
was not demurrable for failure to show 
that “E. B. Nelson’? was as chancery 
clerk appointed guardian, since it was 
sufficient that minors were represent- 
ed by him as next friend, fact of ade- 
quate representation being more im- 
portant than the characterization in 
che pleadings.—Hill v. Ouzts, 200 So. 
254, 


N.C. An answer of guardian of min- 
or remaindermen, admitting allegations 
of petition of life tenant and joining 
in prayer thereof that interest of re- 
maindermen be mortgaged to pay for 
portion of improvements placed on land 
by life tenant, did not’ warrant mort- 
gaging of interest of remaindermen, 
where it did not appear that interest 
of remaindermen would be materially 
promoted by the mortgage. Code 1939, 
§ 2180.—Hall v. Hall, 15 S.H.2d 278, 
219 N.C. 805. 


§ 455 7 ; 
Tex.Civ.App. In personal guardian’s 
action against two minor wards’ es- 
tates jointly for amount of doctor’s 
bill and drug bill, paid by plaintiff as 
result of one ward’s illness, and rent 
paid for residence occupied by plaintiff 
and wards while staying in city where- 
in sick ward received treatments, money 
judgment against estate of other ward 
was unauthorized, in absence of tes- 
timony that any of such expenses were 
for such ward’s’ benefit.—Salyer v. 
Shropshire, 144 S.W.2d 618. 2 
In personal guardian’s action against 
minor wards and guardian of their es- 
tates for amount of doctor bill and 
other expenses incurred and paid by 
plaintiff because of one ward’s illness, 
burden was on plaintiff to prove that 
such expenses were reasonable.—Salyer 
v. Shropshire, 144 S.W.2d 618. 
§ 459 


Pa.Orph. Where the wife of a_ late 
minor files a petition in the orphans’ 
court, upon the filing of the guardian’s 
final account, asking distribution to her 
of arrearages under a support order 
and for a decree to enable the guardian 
to convert qa mortgage constituting the 
sole asset of the minor’s estate into 
cash for payment of the award, an ad- 
judication awarding to the wife the 
amount due her, and the balance ‘‘com- 
posed as indicated in the account’ to 
the late minor, in effect grants the 
prayer of the petition; since the award 
cannot be complied with except by con- 
verting the mortgage, the guardian re- 
tains sufficient power to do so for the 
purpose of making the distribution de- 
Cea re Oleniak’s Estate, 40 D. & 
Cc. p 


§ 462 

Ark. The statute providing for ap- 
pointment of guardian of nonresident 
minors having an estate within the 
state was inapplicable where_ the 
minors had a duly appointed and act- 
ing guardian in the state of their 
residence. Pope’s Dig. § 6236.—Texas 
Co. v. Sewell, 149 S.W.2d 925. 

Where, after Arkansas probate court 
approved guardian’s final account and 
discharged guardian on finding that 
residence of minor wards had _ been 
changed to sister state wherein guard- 
jan had been appointed, subsequent 
appointment by Arkansas’ probate 
court of another as curator for the 
minors was unnecessary and without 
authority of law. Pope’s Dig. §§ 6236, 
6293, 6294, 6296.—Texas Co. v. Sewell, 
149 S.W.2d 925. 

Where order appointing resident 
guardian for nonresident minors who 
had oil royalty interest in state was 
void because the nonresident minors 
had a duly appointed and acting 
guardian in state of their residence, 
the Arkansas guardian and his attor- 
ney were liable to the wards for the 
commissions received by the guardian, 
fees paid guardian’s attorney and 
court costs.—Texas Co. v. Sewell, 149 
S.W.2d 925. 

Ill, Where father, before his death, 
had left child with maternal uncle and. 
his wife in Illinois, mere proof of or-~ 
der of appointment of paternal grand- 
mother as guardian of person and es- 
tate of child by Massachusetts pro- 
bate court did not require [Illinois 
court to deliver child into possession 
of paternal grandmother as guardian 
without a full consideration of evi- 
dence to determine what was _ best 
for the child, since the child being 
out of the jurisdiction of Massachu- 
setts court, such court was limited in 
scope of its inquiry.—People ex rel. 


Noonan vy. Wingate, 33 N.H.2d 467, 
376 Ill. 244. 
Order of Massachusetts probate 


court appointing a guardian of the 
person of a child in Illinois would 
not be considered binding in courts 
of any state where child might be 
found if it appeared that, subsequent 
to such appointment, there had been 
change of circumstances materially af- 
fecting the best interests of the child. 
—People ex rel. Noonan v. Wingate, 
83 N.H.2d 467, 376 Ill. 244. 

Order of probate court of Massa- 
chusetts appointing paternal grand- 


re a. 


tee 
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mother ag guardian® of child, after 
father’s death while child was with 
maternal uncle in Illinois, where fath- 
er had left child after mother’s death, 
could not be given “full faith and 
eredit”, and comity did not require 
courts of Illinois to consider order of 
Massachusetts court a bar to exercise 
of the judicial power of the courts of 
Illinois to determine status of child 
and what was for its best interests. 
U.S.C.A.Const. art. 4, § 1—People ex 
rel. Noonan v. Wingate, 33 N.H.2d 467, 
376 Ill. 244 

In proceeding involving custody of 
child whose parents were dead and 
who had been left by father with 
maternal uncle and wife in_ Illinois, 
fact of appointment by Massachu- 
setts probate court of paternal grand- 
mother as guardian of person and es- 
tate was admissible in evidence to be 
considered ag one of circumstances 
but could not be given controlling ef- 
fect.—People ex rel. Noonan v. Win- 
gate, 33 N.H.2d 467, 376 Ill. 244. 

Where, after death of child’s moth- 
er, various relatives, including pater- 
nal grandmother made suggestions as 
to disposition of child and some of- 
fered to care for child and after con- 
sideration father selected maternal 
uncle and wife in Illinois to take care 
of child while father was_ traveling 
in his employment and father wrote 
several letters expressing satisfaction 
with care they were bestowing on 
daughter, evidence did not warrant a 
finding that it was to child’s best in- 
terests that it be taken from maternal 
uncle and be given into possession of 
paternal grandmother in Massachu- 
setts who had been appointed by Mas- 
sachusetts court as guardian of per- 
son and estate.—People ex rel. Noonan 
vy. Wingate, 33 N.E.2d 467, 376 Il 
244, 
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Ark. Where, after father as guard- 
ian of minor children had executed 
mineral lease, father with children 
moved to sister state and presented to 
Arkansas probate court petition and 
final settlement and probate court, find- 
ing that father had been appointed 
guardian by probate court of sister 
state and had filed certified copy of 
bond, discharged guardian, the guard- 
ian appointed by sister state had right 
to receive all royalty payments due 
wards directly from lessee without in- 
tervention of an Arkansas_ curator. 
Pope’s Dig. §§ 6293, 6294, 6296.—Texas 
Co. v. Sewell, 149 S.W.2d 925.) 

Where order appointing resident 
guardian for nonresident minors who 
had oil royalty interest in state was 
void because the nonresident minors 
had a duly appointed and acting guard- 
jan in state of their residence, the 
lessee which made payment to the Ar- 
kansas guardian was jointly liable 
with the guardian for guardian’s com- 
mission, fee paid to guardian’s attor- 
ney and court costs and the lessee was 
liable for six per cent. interest on the 
royalty payments as they became due 
to the minors.—Texag Co. v. Sewell, 
149 S.W.2d 925. 
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Tex.Civ.App. ‘the statute providing 
that when a nonresident minor or per- 
son of unsound mind owns property 
within the state, guardianship of such 
estate may be granted when it is made 
to appear that a necessity exists there- 
for, in like manner as if such minor 
or person of unsound mind resided in 
the state, is not unconstitutional. Ver- 
non’s Ann.Civ.St. art. 4132.—In re 
Burges’ Estate, 148 S.W.2d 908. 


§ 4 

C.C.A.Okl. Where county court of 
Pottawatomie county, Oklahoma, ap- 
proved account of guardian, and new 
bond which he tendered, and released 
and exonerated surety from liability 
on old bond, and thereafter guardian- 
ship proceedings were removed to 
county court of Cleveland county and 
new guardians were appointed, the 
eounty court of Cleveland county had 
power during pendency of the guard- 
‘anship proceeding to vacate the order 
approving the account of the prior 
guardian upon a proper showing and 
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to surcharge him in the amount of any 
shortage found to exist at the time 
of his discharge, and if shortages ex- 
isted, the surety on the old bond 
would be liable at least for such short- 
ages as existed prior to the date it 
secured a release of the bond. 58 Okl. 
St.Ann. §§ 556, 833.—Hartford Acci- 
dent & Indemnity Co. v. Hembree, 122 
P2de 173% 

D.C.Okl. Under Oklahoma statutes, 
test in determining whether surety on 
bond for guardian, who had been dis- 
charged by a county court after ap- 
peeval of guardian’s final account, was 
iable for guardian’s defalcations, if 
any, occurring prior to execution of 
bond was what amount was due from 
guardian when he filed final account, 
and if at such time guardian failed to 
account for any property which had 
come into his hands as guardian, de- 
linquencies would be as of date of final 
account and not when misappropria- 
tion of funds actually occurred.—Wal- 
drep v. Merkle, 38 F.Supp. 165. 

Ark. Where order appointing resi- 
dent guardian for nonresident minors 
who. had oil royalty interest in state 
was void because the nonresident 
minors had a duly appointed and act- 
ing guardian in state of their resi- 
dence, sureties on guardian’s bond were 
jointly liable in amount of bond for 
commissions paid to the guardian and 
fees paid to guardian’s attorney not- 
withstanding the bond was executed 
under void probate court order.—Texas 
Co. v. Sewell, 149 S.W.2d 925. 

Iowa. Where guardian, who was ap- 
pointed ward’s executor without bond, 
made no disbursements from ward’s 
estate coming into his hands while 
guardian, but thereafter while execu- 
tor misappropriated funds of estate, 
surety on guardian’s bond was not lia- 
ble for the misappropriations because 
they did not occur during guardian- 
ship, notwithstanding that guardian 
was in default to two estates of which 
he was administrator at time of his 
appointment as guardian.—In re Jobns- 
ton’s Guardianship, 299 N.W. 393, 230 
Iowa 891 


Mont. Where guardian who occupied 
residence property of which he and his 
ward owned an undivided one-half in- 
terest defaulted in paying rent for 
ward’s interest, surety on guardian’s 
bond conditioned that guardian should 
faithfully execute the duties of his 
trust according to law was liable for 
guardian’s rent that became due be- 
fore his appointment and during the 
entire period in which he, acted as 
guardian both before and after effective 
date of the bond. Rev.Codes 1935, §$§ 
10332, 10408, 10418.—Mitchell v. Co- 
lumbia Casualty Co., 106 P.2d 344. 


Wash. Where no objection was made 
to the terms of a suretyship contract, 
as written, by any party to proceeding 
in guardianship, wherein ward sought 
to hold guardian and surety liable for 
guardianship funds, the court could not 
rewrite the suretyship contract.—In re 
LeFevre’s Guardianship, 113 P.2d 1014. 


Where no damage to ward’s estate 
was shown to have resulted from the 
fact that guardian, acting in good faith 
and unaware that she was violating any 
law, invested guardianship funds in the 
name of the guardian as an individual, 
which investments subsequently became 
worthless, the ward was not entitled to 
any recovery against either the guard- 
ian or surety on account of sueh tech- 
nical breach of trust by the guardian.— 
tT Pe LeFevre’s Guardianship, 113 P.2d 
1 ‘ 
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Ala. When the probate court finds 
and decrees that, as administrator, a 
person who has acted as administrator 
and also as guardian for decedent’s 
minor heirs and _ distributees, owes 
himself, as guardian, an amount which 
should be paid, but the person does 
not collect it or bring it into guardian- 
ship hopper, such person, as guardian, 
is prima facie chargeable with a “mis- 
feasance’’ for which guardian’s bond 
must stand responsible, but the rule 
presupposes that as guardian the per- 
son can collect the amount from him- 
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self as administrator.—Lane v. Lane, 
199 So. 870, 240 Ala. 447. 

Ga, A guardian is not authorized by 
private contract to invest funds of his 
ward in land, and such an investment 
is a breach of the guardian’s statutory 
bond and will authorize suit to recover 
the amount from the gaardian and his 
surety. Code 1933, 49-216.—Ameri- 
can Surety Co. of New York v., Adams, 
10 S.B.2d 30, 190 Ga. 575. 

Where petition of guardian, who was 
decedent’s widow, to invest funds of 
wards, who were decedent’s minor chil- 
dren, failed to disclose that land in 
which funds were proposed to be in- 
vested had been set apart from de- 
cedent’s estate as stautory year’s sup- 
port to the guardian and wards as 
widow and minor children and, under 
an order granting the prayer of the pe- 
tition for investment, the guardian in- 
vested the funds in the land, the trans- 
action constituted breach of the guard- 
ian’s bond, which would support equi- 
table action against the guardian’s le- 
gal representative and surety on the 
guardian’s bond to set aside the order 
for investment and to recover the 
amount of the invested funds. Code 
1933, § 49-216.—American Surety Co. 
of New York v. Adams, 10 S.H.2d 30, 
190 Ga. 575. 

Wash. Where bonds were a proper 
trust investment at the time such bonds 
were purchased by guardian with 
ward’s) funds and without order of 
court, neither guardian nor surety could 
be held liable for loss to ward’s estate 
resulting from such bonds subsequent- 
ly becoming worthless, merely because 
guardian neglected to make a proper in- 
vestigation before purchasing such 
bonds, since a preliminary investigation 
would not have prevented the loss.—In 


peek ede Guardianship, 113 P.2d 
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Ala. Under statute concerning juris- 


diction of probate court to make par- 
tial or final settlements or distribu- 
tions of estates of decedents when ex- 
ecutor or administrator making settle- 
ment is also guardian of an heir or 
distributee of decedent, and providing 
that upon final settlement any decree 
to which ward may be entitled must 
be rendered against executor or admin- 
istrator in name of special guardian, 
for use of ward, ‘and thereafter the 
executor or administrator, in the ca- 
pacity of guardian, shall be account- 
able for such decree’, quoted language 
was not intended to change law fixing 
liability of person occupying dual rela- 
tion and respective liability of his two 
bonds as such but means that admin- 
istrator shall be accountable on_prin- 
ciples of law which fix his liability as 
guardian to account. Code 1923, 
5917.—Lane v. Lane, 199 So. 870, 24 
Ala, 447. 

Ala, Where decedent’s estate con- 
sisted of an amount of damages for de- 
cedent’s unlawful death in fFlorida 
railroad accident, and decedent’s hus- 
band, who acted as administrator and 
as guardian for minor children, as ad- 
ministrator, collected damages from 
railroad and used proceeds to purchase 
land, title to which was taken in hus- 
band’s name, and Florida statutes 
concerning death actions were not 
pleaded and proved in proceeding on 
final settlement of husband’s guardian- 
ship accounts, and, at time of settle- 
ment of administration in probate 
court, fund arising from damages was 
not in being and administrator was in- 
solvent, a subsequent decree of settle- 
ment of guardianship was unwarranted 
in so far as it charged husband, as 
guardian, and surety on guardian’s 
bond, with amounts charged against 
husband, individually and as adminis- 
trator, in favor of special guardian for 
children under decree in settlement of 
administration. Code 1928, §§ 5696, 
5917.—Lane v, Lane, 199 So. 870, 240 
Ala, 447. 

Ala. When a person who is admin- 
istrator also acts as guardian for de- 
eedent’s minor heirs or distributees a 
surety on the guardian’s bond is only 
liable for acts and omissions of the 
person, as guardian, and not in other 
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capacities, and to render surety liable 
there must be some misfeasance, or 
malfeasance by the person, aS guard- 
ian, not as administrator.—Lane v. 
Lane, 199 So. 870, 240 Ala. 447. 

N.Y.App.Div. Where infant’s general 
guardian also acted in successive ca- 
pacities as executor, administrator and 
trustee, and all money received in the 
different capacities belonged to infant 
and eventually should have’ been 
eharged to guardian’s account, the 
guardian and sureties on his bond as 
guardian were chargeable with misap- 
propriated money regardless of capac- 
ity in which guardian was acting at 
the time of the particular misappropri- 
ations. Surrogate’s Court Act, § 112.— 
In re Bunting’s Estate, 23 N.Y.S.2d 926, 
261 App.Div. 32. 

§ 497 M 

Mass. In succeeding guardian’s stat- 
utor. equity proceeding to enforce 
bonds of former guardian who was re- 
moved for failure to account, allowance 
of former guardian’s accounts before 
proceeding was instituted, was not a 
defense to succeeding guardian’s re- 
covery of attorney’s fees and expenses 
incurred in removal and accounting 
proceeding, since accounts could be 
prepared, balanced and allowed with- 
out dealing with such fees and ex- 
enses. G.L.(Ter.Ed.) ¢. 205, §§ TA, 
Geraee SUD. 03\5 ..C. 6, §§ 2, 4, 6— 
Chase y. Faulkner, 30 N.H.2d 239. 

Mont. A surety on a guardian’s or 
administrator’s bond is concluded by 
the settlement of the final account of 
the fiduciary, even if not a party to 
the proceeding or actually notified of 
it.—Mitchell vy. Columbia Casualty Co., 
106 P.2d 344. 

Wash. A final judgment against a 
guardian procured in a separate action 
is conclusive against the surety on 
uardianship bond.—In re _ LeFevre’s 

uardianship, 113 P.2d 1014. 

The rule that a final Judgment against 
a guardian is conclusive in an action 
against surety on guardian’s bond is 
applicable only where such judgment 
against guardian was procured in a 
separate action, and such rule did not 
apply so as to preclude surety alone 
from taking an appeal from a judgment 
holding guardian and surety jointly 
and severally liable to ward for guard- 
ianship funds.—In re LeFevre’s Guard- 
jianship, 113 P.2d 1014. 
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Mass. In succeeding guardian’s stat- 
utory equity proceeding to enforce 
bonds of former guardian who was re- 
moved for failure to account, succeed- 
ing guardian’s final assent to allow- 
ance of former guardian’s accounts aft- 
er former guardian had been removed 
and had been brought to an account- 
‘ing by legal proceedings was _ not 
“waiver” of former guardian’s breach 
of bonds in not accounting voluntarily 
when former guardian should have 
done so. G.L.(Ter.Ed.) ¢. 205, § 1, 
subd. 6; §§ TA, 29, 31, subd. 3.— 
Chase v. Faulkner, A N.H.2d 239. 


5 
The release of a 


C.C.A.Ok1. surety 
on guardian’s bond does not release 
it on account of antecedent liability 


incurred.—Hartford Accident & In- 
demnity Co. v. Hembree, 122 F.2d 173. 

Ala. Sureties on a general guardian- 
ship bond are not discharged from lia- 
bility already incurred by the guardian 
giving an additional, new, or special 
bond with other or different sureties.— 
Cox y. Williams, 3 So.2d 129. 

Ga.App. The court of ordinary is a 
eourt of general jurisdiction and that 
jurisdiction extends to the discharge 
of former, and the requiring of new 
surety, from administrators and guard- 
jans. Code, § 24-1901, subd. 8.—Great 
American Indemnity Co. v. Jeffries, 
16 S.E.2d 136. 
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Mass. In succeeding guardian’s stat- 
utory equity procee ing to enforce 
bonds of former guardian, wherein 


succeeding guardian sought recovery of 
legal services and expenses incurred in 
proceeding for removal of and account- 
ing by tormer guardian, the wards 
should have been the petitioners, 
though represented by their guardian, 
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but the defect in such particular was 
purely formal and could. be readily 
cured by amendment. G.L.(Ter.Ed.) 
ce. 205, §§ 7A, 29, 31, subd. 3.—Chase v. 
Faulkner, 30 N.E.2d 239. 
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Wash. In ward's. action against 
guardian and surety on guardianship 
bond to recover guardianship funds in- 
vested in guardian’s name individually 
in bonds, which subsequently became 
worthless, evidence sustained finding 
that no fraud or collusion so as to im- 
pose upon surety an unwarranted lia- 
bility was shown to exist between the 
ward and guardian, who at time of ac- 
tion had no property from which to 
make good the loss of guardianship 
funds.—In re LeFevre’s Guardianship, 
113 P.2d 1014. 

In proceeding by ward to recover 
guardianship funds invested in bonds 
which subsequently became worthless, 
where such bonds appeared upon their 
face to be a proper trust investment at 
the time purchased with guardianship 
funds and ward presented no evidence 
to the contrary, court was required to 
assume that investment was a proper 
one to be made with guardianship 
funds, so that neither guardian nor 
surety could be held liable for loss re- 
sulting therefrom merely because 
guardian failed to make a proper in- 
vestigation before purchasing the bonds. 
aacaties LeFevre’s Guardianship, 113 P. 
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Mass. In action on guardian’s bond, 
recovery may include not only the sum 
for which fiduciary is bound to account 
and has failed tc account, but also 
consequential CAE caused by the 
breach. G.L,(Ter.Ed.) c. 205, § 1, subd. 
6; §§ 29, 31, subd. 3—Chase v. Faulk- 
ner, 30 N.B.2d 239. 

In statutory equity proceeding in 
probate court to enforce guardian’s 
bond, amount recoverable should be 
determined in the same manner as in 
action at law on bond. G.L.(Ter.Ed. 
ce, 205, § 7A.—Chase v. Faulkner, 30 N. 
H.2d 239. 

Proper attorney’s fees and expenses 
incurred in attempt to compel former 
guardian to account in his removal 
required by his failure to account, and 
in subsequent process of appointing 
new guardian and procuring account- 
ing and transfer of estate to new 
guardian, are damages caused by ‘“neg- 
lect or maladministration” of former 
guardian within statutes providing that 
execution in action at law on guard- 
ian’s bond shall be awarded for all 
damages caused by guardian’s neglect 
or maladministration. G.L.(Ter.Ed.) e 
205, §§ 29, 31, subd. 38.—Chase y,. 
Faulkner, 36 N.H.2d 239. 

The principle that costs and expenses 
as between solicitor and client cannot 
be awarded under sfatute providing 
that awarding of probate court costs 
rests in discretion of court, after final 
decree in proceeding in which costs 
and expenses arise, was not applicable 
to succeeding guardian’s recovery, in 
statutory equitable proceeding to en- 
force bonds of former guardian, of 
fees and expenses incurred in proceed- 
ing for removal and accounting by 
former guardian, since such fees and 
expenses were damages allowed by 
statute for breach of bonds. G.L.(Ter. 
Hid.) c. 205, § 7A; ¢. 215, § 45.—Chase 
v. Faulkner, 30 N.H.2d 239. 
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§1 

U.8.Cal. Congress has the authority 
to liberalize the common-law procedure 
on habeas corpus. 28 U.S.C.A. §§ 451, 
454, 455, 457-461.—Walker v. Johnston, 
61 S.Ct. 574, reversing 109 F.2d 436, 
certiorari granted 61 S.Ct. 68. 

U.S.Mich. A regulation of warden of 
state prison requiring petition for writ 
of habeas corpus to be submitted to 
the institutional welfare office and to 
legal investigator to parole board was 
invalid.—Ex parte Hull, 61 S.Ct. 640, 
Rehearing denied 61 S.Ct. 823. 

C.C.A.Kan. The purpose and func- 
tion of a proceeding in “habeas cor- 
pus” ig to determine the question 


whether a person is being unlawfully ns 
Geta ram noe v. Hudspeth, 11 


Cal. The function of the writ of 
“habeas corpus” is to determine the 
legality of one’s detention by an in- 
quiry into the question of jurisdiction 
and the validity of the process on its 
face and whether any thing has tran- 
spired since it was issued to render it 
invalid, and the writ is not designed 
to retry issues. of fact or to answer 
the purpose of an appeal.—Hx parte 
Connor, 108 P.2d 10, 16 Cal.2d 701, cer- 
tiorari denied Connor y. People of State 
of California, 61 S.Ct. 844. 

App.D.C. “Habeas corpus’ can be 
sought only to effectuate a prisoner’s 
immediate release, and not to test the 
legality of imprisonment at some fu- 
ture time.—Pope v. Huff, 117 F.2d 779. 

Kan. Application by a prisoner for 
a writ of habeas corpus constituted a 
“collateral attack” on the judgment of 


econviction.—Loftis v. Amrine, 105 P. 
2d 890, 152 Kan. 464. 
N.M. Under constitutional prohibi- 


tion against suspension of privilege 
of the writ of habeas corpus, the legis- 
lature may add to the efficacy of the 
writ of habeas corpus, as known to the 
common law and English statutes in 
force at time of separation of American 
colonies from Great Britain, but can- 
not curtail such rights. Comp.St.1929, 
§§ 63-101 to 63-137; Const. art. 2, § 
7; art. 6, § 13.—In re Forest, 113 P.2d 
582, 45 N.M, 204. 


N.Y. The statute requires rigid ob- 
servance of limitations upon use of 
writ of habeas corpus SE CEAT. from 
nature and objects of writ itself as de- 
fined by common law. Civil Practice 
Act, § 1231.—People ex rel. Carr vy. 
Martin, 35 N.H.2d 636, 286 N.Y. 27, re- 
eta 24 N.Y.S.2d 729, 261 App.Div. 


OkI.Cr.App. The office of a writ of 
“habeas corpus” is not to determine 
the guilt or innocence of the prisoner, 
and the only issue which it presents is 
whether he is restrained of his liberty 
by due process of law. 12 Ok1.St.Ann. 
§ 1342._Ex parte Wood, 110 P.2d 304. 

Wyo. It is not purpose of writ of 
habeas corpus to interrupt orderly ad- 
ministration of criminal laws by com- 
petent court acting within its jurisdie- 
tion.Smith vy. Roach, 106 P.2d 536. 


§ 4 

Fla. The statutory provision author- 
izing one in custody under a capias 
to apply for writ of habeas corpus to 
test the sufficiency of the indictment 
or information, instead of moving to 
quash such indictment or information 
held constitutional, since such statute 
accorded no new rights or privileges 
not theretofore available. Acts 1939, ¢. 
peiae § 140.—Jones v. Cook, 200 So. 


That portion of statutory provision 
which authorizes accused, whose mo- 
tion to quash indictment or informa- 
tion has been denied, to apply for a 
writ of habeas corpus to test the suf- 
ficiency of the charge cannot be given 
effect under State Constitution, since 
such procedure would permit a_su- 
perior court to review an order of an 
inferior court in other than appellate 
proceeding. Acts 1939, c. 19554, § 140; 
ena th 5, § 5.—Jones v. Cook, 200 

0. : 


§ 5 

Mich. Relief by way of habeas cor- 
pus is not available to one convicted 
of a crime and committed by a court 
that has acquired jurisdiction and has 
not abused its power.—In re Stone, 294 
N.W. 156, 295 Mich. 207, 

Pa.Quar.Sess. A writ of habeas cor- 
pus cannot be issued to challenge al- 
leged errors upon trial nor to have a 
defendant released on bail pending mo- 
tions for a new trial and in arrest of 


judgment.—Commonwealth y. Wurth, 
30 Del. 5. 

§ 6 
Tex.Cr.App. Where sheriff refused 


to accept bond binding relator to await 
action of grand jury and. kept relator 
confined in jail and date upon which 
grand jury was to meet had already 
passed and bond, if approved, would 


+ 
if 
er 
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have been functus officio, relator was 
not entitled to discharge from im- 
prisonment in habeas corpus proceed- 


i Sad parte Newsom, 143 S.W.2d 


§ 9 

U.S.Cal. Where defendant pleaded 
guilty to count charging robbery of 
an insured bank and count for jeo- 
pardizing lives of the bank officials and 
was sentenced to 10 years under the 
first and to 15 years under the second 
count, to run consecutively, the second 
sentence would not be adjudged void 
on habeas corpus in order to permit 
defendant to apply for parole under 
the first, though statute under which 
prosecution was brought did not cre- 
ate two separate crimes but merely 
prescribed alternative sentences for the 
same crime, since defendant’s remedy 
was to apply for vacation of sentence 
and resentence in conformity to the 


statute. 12 U.S.C.A. § 588b.—Holiday 
v. Johnston, 61 S:Ct. 1015, 313: U.S. 
342, 550. 85 L.Ed. —. ! 


C.C.A.Cal. Where location of vessel 
upon which crime, which was com- 
mitted by petitioner, occurred was de- 
termined adversely to  petitioner’s 
claims in District Court wherein peti- 
tioner was convicted of crime, question 
of location of vessel could not be con- 
sidered in subsequent habeas corpus 
proceedings wherein petitioner sought 
release from imprisonment on ground 
that vessel was not within jurisdiction 
of District Court where criminal case 
was tried.—Walsh vy. Johnston, 115 F. 
2d 806. 

C.C.A.Kan. Ordinarily, the only 
questions open to review in a proceed- 
ing in habeas corpus to obtain release 
from confinement after conviction of a 


penal offense are whether court which, 


imposed sentence had jurisdiction of 
offense and of defendant’s person, 
whether sentence pronounced was one 
authorized by law, and whether ac- 
cused was denied assistance of counsel 
in his defense in violation of Sixth 
Amendment, and other questions must 
be presented by appeal in criminal 
case. U.S.C.A.Const. Amend. 6.—Scott 
y. Aderhold, 116 F.2d 797. 

C.C.A.Kan. The writ of ‘habeas cor- 
pus” may not be made a substitute for 
an appeal from sentence of conviction, 
and questions which should be raised 
by application for review of judgment 
of conviction may not: be challenged by 
writ of habeas corpus.—Hudspeth v. 
McDonald, 120 F.2d 962. 

C.C.A.Mo. A petition for writ of ha- 
beas corpus cannot be considered as 
a writ of error or appeal or as a 
means of reviewing errors of law and 
irregularities, not invoking question of 
jurisdiction, occurring during course 
of the trial.—Ellerbrake vy. King, 116 
F.2d 168. 

C.C.A.N.Y. Where relator in habeas 
corpus proceedings had appealed from 
neither commitment nor contempt or- 
der, he could raise issue of jurisdic- 
tion only.—U. S. ex rel. Emanuel v. 
Jaeger, 117 F.2d 483. 

D.C.Ky. The writ of habeas corpus 
cannot be used as a writ of error.—Hx 
parte Sharpe,’ 36 F.Supp. 386. 


D.C.N.J. A selective service draftee’s 
failure to fill out and sign ‘‘Appeal to 
the Board of Appeal” blank on ques- 
tionnaire, pursuant to procedure estab- 
lished by selective service regulations, 
was not fatal to his petition for a 
writ of habeas corpus based on local 
board’s refusal to re-classify him bhe- 
cause of change in status and failure 
to permit an appeal from _ refusal, 
where it appeared that questionnaire 
was lodged with local board, and evi- 
dence was conflicting concerning 
whether draftee demanded question- 
naire in order that he might perfect his 
appeal. Selective Training and Service 
Act of 1940, 50 U.S.C.A.Appendix § 301 


et seq.—U. 8S. ex rel. Filomio v. Powell, 
88 F.Supp. 183. 
D.C.N.¥. When draftee under Selec- 


tive Training and Service Act of 1940 
was inducted into military service, he 
had exhausted all administrative rem- 
edies to correct refusal of local board 
to grant him a deferment because of 
dependents, and therefore draftee was 


HABEAS CORPUS 
entitled to apply for writ of habeas 
corpus to secure his discharge from 
army, notwithstanding that there was 
still open to him under circular of War 
Department the right to apply for dis- 
charge or release on account of de- 


pendents. Selective Training and 
Service Act, § 1 et seq., 50 U.S.C.A. 
Appendix, § 301 et seq.—uU. S. ex rel. 


Ursitti v. Baird, 39 F.Supp. 872. 

Cal. Writ of habeas corpus was not 
proper remedy where attorney claimed 
that he had been denied right to con- 
sult ward, in view of fact that no at- 
tempt had been made to secure relief 
from court appointing guardian.— 
Browne v. Superior Court in and for 
City and County of San Francisco, 107 
P.2d 1, prior opinion 95 P.2d 178. 

Cal. The function of the writ of 
“habeas corpus’ is to determine the 
legality of one’s detention by an in- 
quiry into the question of jurisdiction 
and the validity of the process on its 
face and whether any thing has tran- 
spired. since it was issued to render it 
invalid, and the writ is not designed 
to retry issues of fact or to answer the 
purpose of an appeal.—Ex parte Con- 
nor, 108 P.2d 10, 16 Cal.2d 701, certio- 
rari denied Connor v. People of State 
of California, 61 S.Ct, 844. 

App.D.C. The writ of habeas corpus 
should not be used as a substitute for 
an appeal.—Boykin v. Huff, 121 F.2d 


Where trial court’s failure to inform 
accused that he could appeal in 
propria persona in effect denied him 
the right of appeal, accused was not 
entitled to immediate freedom on ha- 
beas corpus, on ground that he was 
denied constitutional rights, if appeal 
could yet be made available to him. 
28 U.S.C.A. §§ 832, 835.—Boykin v. 
Huff, 121 F.2d 865. 

Fla. Habeas corpus cannot be sub- 
stituted for an appeal.—State ex rel. 
Buckner v. Culbreath, 3 So.2d 380. 

Ga. Where after conviction in re- 
ecorder’s court for violation of city or- 
dinance, defendant without proceeding 
by certiorari brought petition for ha- 
beas corpus, if question of constitu- 
tionality of ordinance was made in 
recorder’s court, the remedy of de- 
fendant would not have been by habeas 
corpus but would have been by cer- 
tiorari from the adverse judgment of 
the recorder’s court.—White vy. Horns- 
by, 12 S.E.2d 875, 191 Ga. 462. 

Ga. Generally, writ of habeas corpus 
cannot be used as a substitute for a 
writ of error or other remedial pro- 
cedure to correct errors of law, of 
which the defendant has had oppor- 
tunity to avail himself—White  v. 
Hornsby, 12 S.H.2d 875, 191 Ga. 462. 

Ga. A petition by one convicted of 
crime for writ of habeas corpus to ob- 
tain his liberty can be maintained only 
for defects rendering judgment of 
eonviction void and cannot be made a 
substitute for writ of error or other 
remedial procedure to correct errors 
and irregularities—Wilcoxon y. Al- 
dredge, 15 S.H.2d 873. 

Kan. Habeas corpus is not a substi- 
tute for an appeal.—Hutton v. Amrine, 
111 P.2d 540, 153 Kan, 436. 

Kan. Application for writ of habeas 
corpus was denied where the matters 
of which the application complained 
could only have been brought before 
the Supreme Court on appeal from 
judgment and sentence imposed on ap- 
plicants’ pleas of guilty in district 
court.—Herrold v. Amrine, 113 P.2d 
1052, 153 Kan. 569. 

Mich. Whether sentence imposed up- 
on defendant by trial court was illegal 
because defendant’s previous conviction 
in a federal court was considered as 
one of the previous felony convictions 
with which defendant was charged in 
supplemental information was not re- 
viewable by habeas corpus, but proper 
method for reviewing question was by 
writ of error or appeal. Comp.Laws 
1929, § 17340.—In re Franks, 297 N.W. 
521, 297 Mich. 353. 

When there is a valid conviction and 
an irregular sentence which may, un- 
der the law, be corrected by a new 
sentence, habeas corpus will not be 
permitted to perform function of a writ 
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of error.—In re Franks, 297 N.W. 621. 
297 Mich. 3538. 

Mich. The remedy of petitioner who 
attacked validity of indeterminate sen- 
tence law was not by habeas corpus, 
and his petition for such writ must be 
denied. Comp.Laws 1929, §§ 17336- 
17340.—In re Southard, 298 N.W. 457, 
298 Mich, 75. 

Mich. Habeas corpus will not be per- 


mitted to perform functions of writ of — 


error.—In re Southard, 298 N.W. 457, 
298 Mich. 75. 

N.Y.App.Div. If term of sentence im- 
posed upon petitioner had been reduced 
by commutation and earned compensa- 
tion thereby entitling petitioner to be 
released from custody, petitioner’s 
remedy, if any, was by a_ proceeding 
pursuant to provisions of Civil Practice 
Act concerning proceedings against a 
body or officer, rather than by habeas 
corpus. Penal Law, § 19438; Civil Prac- 
tice Act, § 1283 et seq.—People ex rel. 
Anow y. Hunt, 21 N.Y.S.2d 319, 259 
App.Div. 1071. 

N.Y.App.Div. Even if a _prisoner’s 
grievances presented substantial error, 
his remedy was by appeal, and not by 


a proceeding for a writ of habeas cor-— 


pus. 


: Code Cr.Proc. § 543.—People ex 
rel. 


Walsh, on Behalf of Miller, v. 


Lawes, 28 N.Y.S.2d 501, 262 App.Div. 


884. 

N.Y.Sup. The correctness of either 
first judgment sentencing defendant or 
second judgment resentencing him can- 
not be inquired into on habeas corpus 
but the cure must be sought in court 
pronouncing the sentences or on appeal. 
Civil Practice Act, §§ 1251, 1252, 1254: 
—People ex rel. Van Orden y. War- 
den of City Prison, 27 N.Y.S8.2d 35. 

N.Y.Sup. Where convict was sen- 
tenced as fourth offender and based 
right to relief mainly on ground that 
some of previous convictions were im- 


proper, his remedy was by appeal and 


the convictions could not be reviewed 
in habeas corpus proceeding.—People 
ex rel. Garrison v. Wilson, 29 N.Y.S, 
2d 811, 176 Mise. 1040. 

N.Y.Gen.Sess. If court exceeds its 
power and sentence in whole or in 
part is illegal, or where it has no pow- 


er to render judgment and case is not’ | 


one where an error merely is to be 
corrected, prisoner’s remedy is, accord- 
ing to the peculiar circumstances of 
the case, either to proceed under stat- 
ute by writ of habeas corpus, or to 
appeal if time to do go has not ex- 

ired. Civil Practice Act, 1230.— 

eople v. Brooks, 24 N.Y.S.2da 576. 

N.D. A writ of habeas corpus can- 
not be invoked as a substitute for ap- 
peal or writ of error to obtain a re- 
view of the correctness of the acts of 
the court acting within its jurisdiction. 
—Ryan v. Nygaard, 297 N.W. 694, 70 
N.D. 687, 

Ok1.Cr.App. A defendant held by 
virtue of an information preferred by 
a proper prosecuting officer in a court 
of competent jurisdiction cannot be 
discharged on habeas corpus for in- 
sufficiency of the evidence on his pre- 
liminary examination to: show commis- 
sion of a felony or probable cause to 
believe him guilty thereof, but he has 
the right to raise that question in the 
court in which the information is pend- 
ing, by motion to quash or set aside 
the information, and on adverse ruling 
the remedy is by appeal from the 
judgment of conviction, 12 Okl.St.Ann. 
$ 1342—Hx parte Wood, 110 P.2d 304. 

OklL.Cr.App. Accused who appealed 
from conviction for felonious posses- 
sion of intoxicating liquor and did not 
raise question of cruel and excessive 
punishment could not subsequently 
raise such contention in habeas corpus 
proceeding to obtain his release from 
county jail. 87 Okl.St.Ann. § 12.—Co- 
burn vy. Schroeder, 112 P.2d 191, 

Writ of habeas corpus cannot be 
used to perform the office of a writ of 
error on appeal.—Coburn y. Schroeder, 
1212, -Pe2dyL91, 


Okl1.Cr.App. Habeas corpus is. avail- 


able remedy to one convicted of crime 
and sentenced without having effec- 
tively waived his constitutional right 
to assistance of counsel, where ex- 


piration of time has rendered relief by 


v4 . ' 4 ‘ 


unavailable. OkISt.Ann.Const. art. 2, 
‘I is 20.—Ex parte Wilkerson, 115 P.2d 
eras ‘ 

Bh oa Ba Proceedings for a writ of 


- habeas corpus may not be employed as 
a substitute for an appeal.—Common- 
wealth ex rel. Nedeau v. Ashe, 19 A.2d 
462, 342 Pa. 46. é 

_- -Pa. Where superior court in habeas 
- eorpus proceeding set aside a sentence 
wl roe to 12 years on account of non- 
compliance with statutory procedure, 
but directed that another sentence for 
-gimilar period for breaking prison 
4 hile serving first sentence and before 
t was set aside should commence to 
un from date first sentence was set 
aside, prisoner was not entitled to file 
in Supreme Court a petition for habeas 
— corpus raising same issues as were de- 


Ashe, 19 A.2d 464, 341 Pa. 337. 
A writ of habeas corpus can never be 
used as a substitute for an appeal: to 
_ test the correctness of the administra- 
tion of the law in connection with a 
mmitment to prison.—Commonwealth 
x rel. Penland v. Ashe, 19 A.2d 464, 
Pa. 337. : 
Where relator, serving sentence of 6 
12 years, was sentenced for break- 
ing prison to another similar term to 
commence upon expiration of first sen- 
tence, and first sentence was subse- 
quently set aside in habeas corpus pro- 
ceeding in superior court, relator’s 
petition in Supreme Court for habeas 
rpus on ground that sentence for 
‘eaking prison was erroneous in that 
t was imposed under statute measur- 
g extent thereof by sentence being 
ved at time of escape, which sen- 
ence subsequently became’ void, and 
hat court erred in directing that sen- 
tence for escane should begin to run 
only from date of setting aside first 
sentence, did not raise question of 
“fundamental error’ which could be 
orrected on habeas corpus, where re- 
ator had not appealed from judgment 
in habeas corpus proceeding in superior 
ourt. 8 P.S. § 141 et seq., and § 
19 P.S. § 241.—Commonwealth ex 
5 el. Penland vy. Ashe, 19 A.2d 464, 341 


ts 
_ Pa.Com.Pl. Where on a habeas cor- 
- pus alleging that petitioners were un- 
_ justly deprived of their liberty by in- 
carceration in the county prison on a 
supposed violation of an ordinance of a 
city, that petitioners had been found 
guilty by the Mayor and that he did 
not give an alternative term of im- 
_ prisonment for the non-payment of the 
_ fine which he imposed and it appeared 
that an appeal had been presented to 
the Court of Quarter Sessions, which 
_ appeal was refused; that subsequently 
an appeal was taken to the Superior 
‘ourt in which the action of the Quar- 
er Sessions was affirmed; that an ap- 
plication was made to the Supreme 
— Court for an allowance of an appeal 
which was refused; that later an ap- 
plication was made to the Supreme 
court of the United States for a writ of 
certiorari directed to the mayor’s court 
which was refused and following these 
_ various proceedings, the defendants 
voluntarily appeared before the mayor 
and were committed to the county jail; 
on the hearing on the habeas corpus the 
question was raised that the commit- 
ment was illegal and void because the 
_ petitioners were not given the alterna- 
tive of paying the fine and costs, the 
- court held that under the habeas corpus 
act a habeas corpus proceeding may not 
be used as a substitute for an appeal 
_ and dismissed the writ—Ferree v. 
Douglas, 23 West. 155, appeals dis- 
missed 21 A.2d 472. 
_ After a legal trial in a court of com- 
_ petent jurisdiction and in which a 
proper judgment has been entered 
against a petitioner which is sufficient- 
ky regular to sustain the commitment, 
; the defendant and petitioner on cer- 
tiorari may not on a writ of habeas 
corpus substitute questions which 
should have been raised by an appeal. 
—fFerree v. Douglas, 23 West. 155, ap- 
peals dismissed 21 A.2d 472. 
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g pp. Where sed did not 
appeal from judgment of conviction, 
original application in Court of Crim- 
inal Appeals for writ of habeas corpus 
would be refused unless the judgment 
was absolutely void.—Ex parte Lay- 
man, 146 S.W.2d 405. 

Tex.Cr.App. Questions of validity 
of indictment and judgment of trial 
court making sentence cumulative were 
matters properly to be brought before 
Court of Criminal Appeals on original 
appeal, and court was not required to 
consider them on appeal from judg- 
ment, in ex parte proceeding, denying 
release from state penitentiary.—Ex 
parte Bland, 147 S.W.2d 499. 

Tex.Cr.App. A defendant who was 
acquitted of murder charge on ground 
of insanity at time of killing and at 
time of trial could not raise issue in 
habeas corpus proceeding that acquittal 
was an adjudication of not guilty by 
reason of insanity in second prosecu- 
tion for murder of second man seven 
minutes after murder of which defend- 
ant was acquitted, but should raise 
such defense in trial of second prosecu- 
tion on the merits—Ex parte Hamlin, 
152 S.W.2d 334. 

Va. Mere errors in proceedings of a 
court of competent jurisdiction cannot 
be reviewed on habeas corpus, and in 
such case the remedy, if any, is by 
writ of error or appeal.—Hobson vy. 
Youell, 15 S.H.2d 76, 177 Va. 906. 

Wash. A writ of “habeas corpus” 
is not a “writ of error” and cannot 
bring a case before Supreme Court in 
such manner that court can exercise 
appellate jurisdiction.—Williams v. Mc- 
Cauley, 108 P.2d 822. 

Wash. Where a prisoner sought to 
show he was illegally confined, he 
should have sought his remedy in the 
superior court in some form of pro- 
ceedings which would have been a di- 
rect attack upon the original judgment 
of conviction.—_Voigt v. Mahoney, 116 
P.2d 300. 

W.Va. The objection by one of Afri- 
can descent, who had been indicted for 
a felony, that all persons of his race, 
although otherwise eligible, were il- 
legally excluded from the grand jury 
which returned the indictment against 
him, should have been interposed by 
plea in abatement, rather than in a 
habeas corpus proceeding after his con- 


pei ata parte Farmer, 14 S.H.2d 
wis. Since writ of “habeas corpus” 


is not intended to perform the office of 
an appeal or writ of error, it cannot 
be resorted to for purpose of review- 
ing orders or judgments which are 
merely erroneous, and on _ habeas 
corpus nothing will be investigated ex- 
cept jurisdictional defects or illegality 
because of want of any legal authority 
for detention or imprisonment.—State 


ex rel. Currie v. McCready, 297 N.W. 


771, 238 Wis. 142. 
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C.C.A.Ga. Where, in an extraordinary 
case, appeal is not a practical remedy, 
an extension of the remedy by extra- 
ordinary motion for new trial is more 
fitting than release on habeas corpus. 
—Sanford v. Robbins, 115 F.2d 435, 

The judgment of a court-martial, con- 
victing accused of rape and sentencing 
accused to life imprisonment after 
President had ordered that accused be 
given a new trial following conviction 
for same offense by a previous court- 
martial, could not be disturbed on 
habeas corpus proceedings, irrespective 
of whether judgment was right or 
wrong, where judgment had not been 
revised or reversed. Articles of War 
40 and 50 of 1916, 39 Stat. 657, 658; 
Articles of War 40 and 48 of 1920, 10 
U.S.C.A. §§ 1511, 1519; Article of War 
50144, 10 U.S.C.A. § 1622.—Sanford v. 
Robbins, 115 F.2d 435. 

C.C.A.Ga. Generally, an appeal, rath- 
er than habeas corpus proceedings, is 
proper procedure for correcting mis- 
conduct and errors in trial of a crim- 
inal case.—Sanford v. Robbins, 115 F, 
2d 435. 

C.C.A.Kan, Habeas corpus cannot be 
utilized as a ‘substitute for appeal._— 
Casebeer vy. Hudspeth, 114 F.2d 789. 


until 
edies in state courts, 1 
peal if necessary to 
preme Court.—Gall v. 
Supp. 504. ; 
If prisoner’s sentences were lacking 
in due process as a matter of law, in 
that he was not assigned counsel, his 
failure to appeal should not debar con- 
sideration of the merits of the ques- 
tion of due process in habeas corpus 


ited States ‘Su- 
Brady, 39 F. 


proceeding in federal court.—Gall v. . 
Brady, 39 F.Supp. 504. 
D.C.Pa. Habeas corpus cannot be 


employed as a substitute for a writ of . 
error to redetermine petitioner’s guilt. 
S. “ex. rel, Perry yv. Hiatt, 33) B. 


Supp. 1022. 
Fla. A writ of “habeas corpus” can- 
not be made to perform functions of ; 


a writ of error or appeal, motion to 
quash, or a motion in arrest of judg- , 
ment.—State ex rel. Linick y. Cole- p 
man, 198 So. 100. 7 

Mich. The writ of habeas corpus 
eannot function as a writ of error and 
deals only with radical defects render- 
ing a judgment or proceeding abso- 
lutely void.—In re Stone, 294 N.W. 156. 

295 Mich. 207. 

Objections to methods of proof or 
introduction of evidence are to be 
raised on writ of error and not by 
habeas corpus.—In re Stone, 294 N.W. 
156, 295 Mich. 207. : 

N.Y.Sup. Generally, a writ of habeas 
corpus will not be granted where there 
is a remedy by appeal, except where 
facts upon which the writ is sought 
are unquestioned and where it appears 
by those facts that a relator is im- 
properly deprived of his liberty.—Peo- 
ple ex rel. Prudhomme y. Superintend- 
ent of New York State Reformatory for 
omen at Bedford Hills, 21 N.Y.S.2d 

N.C. The writ of “habeas corpus” 
cannot be used as a substitute for an 
appeal from a judgment of commitment 
for contempt.—In re Adams, 11 S.B.2d 
163, 218 N.C. 379. 


N.C. A writ of habeas corpus can- 
not be substituted for appeal.—Ex parte 
Smith, 11 §.H.2d 317, 218 N.C. 462. 


Ohio. Where court in criminal case 
has jurisdiction of the crime and the 
person, the remedy for review of er- 
rors or irregularities in the conduct of 
the criminal trial or sentence of accused 
is by appeal and not by habeas corpus. 
—Ex parte Whitmore, 29 N.H.2d 363, 
137 Ohio St. 313. 


Habeas corpus would not lie to re- 
view alleged errors or irregularities of 
trial judge in criminal case in allegedly 
leaving courtroom during trial or con- 
versing with another judge from a 
position in which it was impossible to 
see either the jury or the lawyers or 
to hear argument to jury, since peti- 
tioners’ remedy was by appeal, as 
against contention that trial court lost 
jurisdiction by such conduct, that trial 
lapsed, and that there was therefore no 
trial and therefore could be no appeal. 
—Hx parte Whitmore, 29 N.H.2d 363, 
137 Ohio St. 313. 

Okl.Cr.App. Habeas corpus is avyail- 
able remedy to one convicted of crime 
and sentenced without having effective- 
ly waived his constitutional right to 
assistance of counsel, where expiration 
of time has rendered relief by applica- 
tion for new trial or appeal unavail- 
able. OkI.St.Ann.Const. art. 2, § 20.— 
In re Meadows, 106 P.2d 139. 

OkLCr.App. A writ of habeas cor- 
pus may not be used as a _ substitute 
for an appeal, and any illegality or 
any irregularity claimed by a defend- 
ant must be such as to render the pro- 
ceedings absolutely void so ag to de- 
mye the court of jurisdiction to ren- 

er the particular judgment.—Ex parte 
Williams, 106 P.2d 524, 

Pa.Super. Where writ of habeas 
corpus has been sued out in a lower ‘ 
court and dismissed, if relator deems 
that error has been committed, his 
remedy is by appeal to Superior Court, 
and not by another writ of habeas cor- 
pus in Superior Court.—Commonwealth _ 
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ex rel. Krannacher y. Ashe, 15 A.2d 
855, 142 Pa.Super. 162. 

_ Wyo. The writ of “habeas corpus” 
is not in nature of, nor to be used as 
substitute for, proceeding in error or 
appeal.—_Smith y. Roach, 106 P.2d 536. 


ualiss 
Pa.Com.Pl. Where defendants have 
surrendered themselves to the keeper 
of the jail for the purpose of airing 
the subject matter of their controyver- 
sy in the courts by means of a writ 
of habeas corpus, in such case the writ 
will be denied._Ferree v. Douglas, 23 
noe 155, appeals dismissed 21 A.2d 
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Ala.App. In habeas corpus proceed- 
ing, where state, in addition to intro- 
ducing into evidence Governor’s extra- 
dition warrant, introduced the requisi- 
tion of the Governor of Florida which 
served as the basis of the warrant, 
and the requisition showed upon its 
face that it was insufficient upon which 
to predicate the warrant because it 
did not comply with provisions of Uni- 
form Criminal Bxtradition Act, peti- 
tioner was _ entitled to be_ released. 
Gen.Acts 1927, p. 76; Gen.Acts 1931, p. 
aie §§ 3, 5.—Kelley v. State, 200 So. 


Ala.App. Unless it is made to ap- 
pear either in extradition warrant of 
Governor or elsewhere in proceedings 
that habeas corpus petitioner has been 
lawfully charged by indictment or in- 
formation or by affidavit made before 
magistrate in demanding state with 
having there committed a crime under 
its laws, the petitioner is entitled to 
writ of habeas corpus. Code Supp. 
1936, § 4183(5)—Watson y. State, 2 
So.2d 470. 

Alaska. A prisoner will not be dis- 
charged on habeas corpus for defect 
in original arrest or commitment where 
government shows sufficient ground for 
prisoner’s detention.—Olsen y. Todd, 9 
Alaska 14. 

Ga. Detention by arrest under a 
bench warrant based on an indictment 
regular upon its face was not illegal 
and hence writ of habeas corpus was 
not available for discharge of one so 
arrested. Code 1933, §§ 27-801, 50-101, 
50-116, subd. 3.—Harris vy. Whittle, 10 
S.E.2d 926, 190 Ga. 850. 

Ga. A prisoner in federal peniten- 
tiary in Georgia who was arrested im- 
mediately upon his discharge pursuant 
to extradition proceedings by Massa- 
chusetts authorities was not entitled 
to habeas corpus on ground that he 
did not voluntarily come into Georgia 
as a fugitive. U.S.C.A.Const. art. 4, 
§ 2, par. 12; Code 1933, § 44-302.— 
Scheinfain vy. Aldredge, 12 §$.H.2d 868, 
191 Ga. 479. 

Ga. Where record disclosed that pe- 
titioner was a fugitive from justice 
from Pennsylvania, that petitioner was 
arrested on warrant of Governor of 
Georgia and held in custody of sheriff 
pending arrival of agent of Pennsyl- 
vania, and that Governor’s order was 
on a requisition made to him by Penn- 
sylvania Governor, all of which orders 
were regular on their face, refusing 
to dischargé petitioner under writ of 
habeas corpus was not error.—Rex v. 
Aldredge, 13 S.E.2d_ 665, 191 Ga. 638. 

Kan. Evidence adduced at prelimi- 
nary examination held sufficient to jus- 
tify binding defendants over for trial 
for violation of gambling statutes, and 
hence defendants were not entitled to 
release on habeas corpus. Gen.St.1935, 
62-620, 62-621.—Gates v. Zimmer, 106 
P.2d 650, 152 Kan. 616. 

Mich. Writ of habeas corpus and 
ancillary writ of certiorari issued to 
inquire into cause of petitioner’s deten- 
tion must be dismissed if petitioner is 
confined under legal criminal process. 
Comp.Laws 1929, §§ 15207, 15210.—In 
re Stone, 294 N.W. 156, 295 Mich. 207. 

Mo. Where one convicted of first- 
degree robbery had been paroled by 
governor of asylum state but had vio- 
lated law of demanding state and 
unon reauisition by demanding state, 
governor of asylum state had issued 
a rendition warrant, writ of habeas 
corpus Was quashed on the ground 
that asylum state could waive punish- 
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ment of convict and decide whether it 
would punish the prisoner or turn him 
over to demanding state.—Mattes y. 
Tavlor, 153 S.W.2d 833. 

N.H, Where requisition of governor 
of Pennsylvania was accompanied by 
duly authenticated indictment substan- 
tially charging the establishment of 
gambling place in violation of laws of 
Pennsylvania, petitioner was not en- 
titled to discharge on habeas corpus on 
ground that the requisition did not set 
forth substantially that a crime as 
charged had been committed. 18 P.S. 
Pa. § 4605.—Bracco y. Wooster, 20 
A.2d 640. 

N.J.Com.Pl. Where record in extra- 
dition proceeding showed that father 
was charged in Illinois with kidnap- 
ping and conspiracy arising out of the 
bringing of his minor daughter from 
Illinois to New Jersey in July, 1939, 
and copy of Illinois divorce decree an- 
nexed to request for extradition 
showed that father was given custody 
of child for a period of two months 
during summer of each year, and IIli- 
nois kidnapping statute under which 
indictment was framed contained pro- 
viso that statute should not apply to 
parent taking his minor child unless 
parent has been deprived of right to 
custody by court order, and there was 
evidence that mother consented to fa- 
ther’s taking of child out of Illinois, 
father was entitled to discharge on 
writ of habeas corpus, since it ap- 
peared that father had right to child’s 
custody and could not be guilty of 
crime charged.—Ex parte Kelsey, 21 
A.2d 676, 19 N.J.Mise. 488. 


Pa.Super. Under statute, an accused 
may challenge validity of extradition 
proceedings by habeas corpus. 19 P.S. 
§ 129.—Commonwealth ex rel. Spivak v. 
Heinz, 14 A.2d 875, 141 Pa.Super. 158. 


Tex.Cr.App. Where relator in habeas 
corpus proceedings was arrested and 
held in custody by virtue of a warrant 
issued by one signing the warrant as 
elerk of the corporation court of the 
city of Galveston, even though such 
clerk actually was the recorder of the 
corporation court and the warrant was 
indorsed by the judge of a court of 
record, such warrant was invalid and 
the relator was illegally in custody 
and was entitled to his discharge. 
Code Cr.Proc.1925, ,arts. 38, 223, 224; 
—Ex parte Grisafli, 144 S.W.2d 547. 


Tex.Cr.App. Where, immediately aft- 
er expiration of 90 days from time of 
filing of complaint which charged re- 
Jator with being a fugitive from justice 
from another state, and under which 
a warrant of a justice of the peace 
was issued, Governor by warrant com- 
manded petitioner’s arrest and delivery 
to an agent of the demanding state to 
be taken back to that state, relator was 
not entitled to his discharge on habeas 
corpus, notwithstanding that demand- 
ing state did not take possession of 
relator, during the time he was held 
under the warrant issued by the jus- 
tice of the peace, as a fugitive from 
justice. Code Cr.Proc.1925, arts. 1003, 
eK: parte Hensley, 145 S.W.2d 

73. 


Relator was not entitled to be dis- 
charged from custody on ground that 
offense with which he was charged in 
foreign state was merely a ‘“misde- 
meanor” and that he was not subject 
to extradition, where complaint on 
which extradition writ was requested 
alleged that relator wilfully and feloni- 
ously, in a manner “eminently” dan- 
gerous, and with a reckless disregard 
of human life, did drive automobile at 
such rate of speed that he could not 
properly control it, and without keep- 
ing a proper lookout, and that he 
struck a certain individual and inflicted 
mortal wounds upon such individual, 
21 Okl.St.Ann. §§ 701, 705, 707, 716, 


722._Hx parte Hensley, 145 S.W.2d 
673. 

18 
C.C.A.Cal. An allegation that de- 


fendant failed to take appeal because 
not advised by counsel did not in- 
validate judgment of conviction, as 
ground for habeag corpus. U.S.C.A. 
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Const. Amend. 6.—Lovvorn y. John- 
ston, 118 F.2d 704. 
C.C.A.Cal. Where after defendant 


had appealed from judgment of con- 
viction, his attorneys moved for leave 
to withdraw, and court granted mo- 
tion but failed to appoint other counsel, 
the failure to appoint counsel to assist 
in appeal did not deprive defendant of 
any constitutional right which would 
justify his release on habeas corpus. 
—Osborne y. Johnston, 120 F.2d 947. 
C.C.A.Ga. Where accused who was 
fully aware of charges made against 
him by indictment pleaded guilty after 
indictment was read to him in open 
court, and did not request assistance 
of counsel, constitutional right to as- 
sistance of counsel was ‘“‘waived,’’ con- 
viction was presumed regular, and 
habeas corpus proceedings, wherein ac- 
cused again admitted his guilt but 
contended that he was ignorant of divi- 
sion of indictment into separate counts 
and that had he been represented by 
counsel a less severe sentence would 
have been imposed, could not be main- 
tained. U.S.C.A.Const. Amend. 6,.—Ad- 
kins v. Sanford, 120 F.2d 471. 
C.C.A.Kan. The right of an accused 
to have counsel may be waived, and it 
is only when it is not waived that 
validity of the proceeding may _ be 
challenged by habeas corpus. U.S.C.A. 
Const. Amend. 6.—Hudspeth vy. Mc- 
Donald, 120 F.2d 962. ; 
An accused who was represented by 
counsel of his own selection, who did 
not call court’s attention to counsel’s 
intoxication, if any, which was not 
apparent to court in numerous con- 
ferences, and who did not request ap- 
pointment of other counsel, was not 
entitled to release, following conviction, 


by habeas corpus, on ground that he 


was denied constitutional right to ef- 
fective assistance of competent counsel. 
U.S.C.A.Const. Amend. 6.—Hudspeth vy. 
McDonald, 120 F.2d 962. 

C.C.A.Kan. Where federal prisoner 
was ‘sentenced to a four-year term on 
January 27, 1933, and paroled on De- 
cember 25, 1935, and a parole vio- 
lator’s warrant was issued against pris- 


oner on February 24, 1936, and prison- ~ 


er was sentenced for a different of- 
fense on July 6, 1936, and was not 
taken into custody under warrant until 
date when’ prisoner was entitled to re- 
lease under second sentence, prisoner 
was not entitled to discharge on habeas 
corpus on ground that warrant was not 
served until after expiration of sen- 
tence on which prisoner was paroled, 
since warrant was issued within the 
“term of prisoner’s sentence’ within 
statute relating to issuance of warrant 
for retaking of prisoner who violates 
his parole, and parole board’s juris- 
diction over prisoner under original 
sentence was suspended by confinement 
under second sentence. 18 U.S.C.A. §§ 
feo e ar oak vy. Hudspeth, 121 F.2d 
270. 

Where parole violator’s warrant is- 
sued against federal prisoner by board 
of parole was not served upon prisoner 
until six days before prisoner filed ap- 
plication .for writ of habeas corpus 
prisoner could not complain that board 
failed to accord prisoner a_ hearing 
granted by statute providing that when 
a prisoner has been retaken upon a 
warrant issued by board of parole, he 
shall be given an opportunity to appear 
before the board, sinee prisoner was 
not ‘‘retaken’ upon warrant until it 
was served upon him, and a “reasonable 
time,” as contemplated by statute, had 
not elapsed between arrest on warrant 
and filing of application for writ. 18 


U.S.C.A. § 719—Adams yv. Hudspeth, 
PATO 2 aeet0. 
D.C.Cal. A _ petition for writ of ha- 


beas corpus for release from imprison- 
ment for kidnapping, on ground that 
agents of Federal Bureau of Investiga- 
tion had made threats against peti- 
tioner’s life which induced him to en- 
ter a plea of guilty, would be denied 
where petitioner acknowledged that 
“these threats didn’t bother me, as 
the biggest part of my family and re- 
lations have been, or are, police’, and 
transcript of record disclosed that 
trial judge had informed petitioner of 
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constitutional rights and counsel was 
appointed and petitioner had never 
complained of alleged threats. Kid- 
napping Act §§ 1, 3, 18 U.S.C.A. §§ 
408a, 408ec—Waley vy. Johnston, 38 F. 
Supp. 408. 

D.C.Cal. Where, at time of issuance 
of original deportation warrant, the 
government was unable to deport Rus- 
sian alien, and alien was then permitted 
to be at liberty for several years during 
which he was active in the Communist 
Party, alien, who was rearrested on 
original warrant for purpose of de- 
portation, was not entitled to discharge 
on habeas corpus. Anarchist Exclusion 
Act, 8 U.S.C.A. § 187.—In re Hanoff, 39 
F.Supp. 169. 

D.C.Md. In habeas corpus proceed- 
ing for release from imprisonment un- 
der state conviction, on ground of 
denial of assistance of counsel, the 
ultimate question must be whether, 
looking at the case as a whole, it has 
been disposed of in accordance with 
that concept of due process of law 
which is implicit in the Fourteenth 
Amendment. U.S.C,A.Const. Amends. 6, 
14.—Gall yv. Brady, 39 F.Supp. 504. 

D.C.N.Y. Where it appeared that lo- 
cal board gave draftee under Selective 
Training and Service Act of 1940 every 
opportunity within its power to pre- 
sent facts that would entitle him to 
deferment on account of dependency 
of his mother and grandfather, that 
board refused to grant draftee a defer- 
ment because certain contradictions in 
affidavits presented by draftee and in 
original questionnaire led board to 
doubt draftee’s veracity, that board 
was unanimous in its original classifi- 
cation, and that board on reconsidera- 
tion of its classification determined 

' that no new facts presented warranted 
reopening of proceeding, board did not 
act in arbitrary and capricious manner 
in refusing to grant deferment, so as 
to authorize issuance of writ of habeas 
corpus to secure draftee’s discharge 
from army. Selective Training and 
Service Act, § 1 et seq., 50 U.S.C.A. 
Appendix, § 301 et seq.—U. S. ex rel. 
Ursitti v. Baird, 39 F.Supp. 872. : 

App.D.c. A preliminary hearing 

' prior to indictment or prior to trial is 
not a constitutional right which, if 
denied, would require defendant’s re- 
lease on habeas corpus.—Clarke v. 
Huff, 119 F.2d 204. 

Apprisal of grand. jury procardings 
by warrant issued for arrest prior to 
such proceedings is not a constitution- 
al right which, if denied, would require 
defendant’s release on habeas corpus. 
—Clarke v. Huff, 119 F.2d 204. 

Ga. The grantee of a conditional par- 
don may be arrested without notice 
and hearing for alleged breach of such 
condition, such grantee having a right 
to test the legality of the arrest and 
detention based on breach of the condi- 
tion by application for a writ of habeas 
eet pin vy. Johnson, 15 S.H.2d 


Ga, Where pardon was conditioned 
on payment of $50 fine, without speci- 
fying time within which payment must 
be’ made, and payment was. not ten- 
dered until three months later, release 
on habeas corpus was: properly denied. 
Code, § 20-1105.—Pappas v. Aldredge, 
15 S.H.2d 718. 

Ga. A meritorious charge in habeas 
corpus petition by one convicted of 
crime that he was denied benefit of 
counsel in trial therefor because at- 
torneys appointed by court to repre- 
sent him were so ignorant, inexperi- 
enced or grossly lacking in apprecia- 
tion of their responsibility as to 
amount to virtually no representation 
eonstituted ground for issuance of such 
writ, and order remanding him to 
sheriff’s custody until execution of 
death sentence on ground that none of 
complaints in petition was appropriate 
thereto, but simply called for review 
of alleged errors in trial, was errone- 
ous to such extent. Const.Ga. art. 1, § 
1, par. 5; U.S.C.A.Const. Amend. 14. 
—Wilcoxon y. Aldredge, 15 S.B.2d 8738. 

Ga. A petition by one convicted of 
erime for writ of habeas corpus to ob- 
tain hig liberty can be maintained 
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only for defects rendering judgment 
of conviction void and cannot be made 
a substitute for writ of error or other 
remedial procedure to correct errors 
and irregularities—Wilcoxon v. Ald- 
redge, 15 8.H.2d 873. 

A negro, failing to present in proper 
way at his trial for rape, objection 
that members of his race were sys- 
tematically and arbitrarily excluded 
from county jury lists in violation of 
Federal and State Constitutions, 
“waived” such objection as ground for 
writ of habeas corpus directing his re- 
lease from jail in which he was con- 
fined until time for execution of death 


sentence imposed on his conviction. 
Code, § 26-1302; Const.Ga. art. 1, § 1, 
par. 3; U.S.C.A.Const. Amend, 14.— 


Wilcoxon v. Aldredge, 15 S.H.2d 873. 
Ill. In original habeas corpus pro- 
ceeding to secure prisoner’s discharge 
from penitentiary, allegations in prison- 
er’s petition that his earned good time 
had been forfeited arbitrarily conferred 
upon Supreme Court jurisdiction to 
determine whether administrative dis- 
cretion had been abused.—People ex rel. 
pay, v. Lewis, 34 N.H.2d 712, 376 Ill. 
In original habeas corpus proceeding 
to secure prisoner’s discharge from 
penitentiary on ground that Depart- 
ment of Public Welfare arbitrarily for- 
feited prisoner’s earned good time, Su- 
preme Court could not interfere with 
exercise of an administrative function 
by attempting to substitute its own 
judgment or discretion for that of the 
department.—People ‘ex rel. Day v. 
Lewis, 34 N.H.2d 712, 376 Ill. 509. 

Kan. Alleged fact that prisoner was 
not guilty of murder for which he was 
convicted was not ground for writ of 
habeas corpus.—Crebs y. Amrine, 113 P. 
2d 1084, 153 Kan. 736. 

N.Y.Sup. Where defendant was ad- 
judged in contempt of court and 
fined for failure to make payments di- 
rected by divorce decree, but order for 
issuance of writ of commitment and 
warrant of commitment were uncon- 
ditionally vacated after defendant en- 
tered into private settlement agree- 
ment, subsequent warrant of commit- 
ment issued without institution of new 
contempt proceeding was a nullity and 
defendant detained thereunder was en- 
titled to be released on habeas corpus 
on ground that he was deprived of his 
liberty without ‘due process of law’’. 
—People ex rel. Hess v. Finn, 27 N.Y. 
§.2d 80, 176 Misc. 407. 

Ok1.Cr.App. Habeas corpus will not 
lie to correct purely procedural errors, 
and is not designed to interrupt order- 
ly administration of laws by competent 
court acting within limits of its juris- 
Gerona an parte Meadows, 106 P.2d 

OkI1.Cr.App. Accused who raised no 
question concerning validity of judg- 
ment upon which ‘his commitment to 
county jail was based could not obtain 
release on habeas corpus on ground 
that confinement in jail was seriously 
endangering his health. 12 Okl.St.Ann. 
§ 1342; Okl1.St.Const. art. 6, § 10.— 
Coburn v. Schroeder, 112 P.2d 191. 

Okl.Cr.App. Habeas corpus is the 
proper remedy where a defendant has 

een denied his constitutional right to 
a speedy trial. Okl.St.Ann.Const. art. 
rie 20.—Ex parte Meadows, 112 P.2d 


Okl.Cr.App. Habeas corpus will not 
be granted to correct errors or ir- 
regularities of procedure where the 
court has jurisdiction of the person 
and subject matter, but there must be 
such illegality or irregularity as to 
render the proceedings void or to con- 
piivute a want ch nee rp rueess before 
abeas corpus wi e.—Ex parte Tiner 
115 P.2d 282. “i } 
Oxk1.Cr.App. Where transcript of rec- 
ord and affidavits disclosed that com- 
plaint charging offense of attempt to 
rape was read to accused in justice 
court, and that accused was informed 
that he had 24 hours to plead, and 
that accused had a right to be rep- 
resented by attorney at expense of 
county, and that accused waived such 
rights at preliminary hearing and that 

ormation was read in the district 


court and accused was informed of his. 


constitutional and statutory rights, and 
that he waived such rights and en- 
tered a plea of guilty, and accused 
offered no evidence to the contrary in 
the Criminal Court of Appeals, habeas 
corpus would not lie on ground that 
accused was denied “due process of 
law” in that preliminary examination 
Was waived and sentence was pro- 
nounced in district court on the same 
day and accused was without .bene- 
fit of counsel in the proceedings. Okl. 
St.Ann.Const.Bill of Rights, § 20.—Ex 
parte Wooldridge, 115 P.2d 284. 

Ok1.Cr.App. A judgment and _ sen- 
tence to 40 years imprisonment in 
state penitentiary on plea of guilty of 
capital offense of robbery with _fire- 
arms by uneducated, illiterate and in- 
experienced minor, not shown by 
court’s minutes to have been represent- 
ed by counsel or advised of his right 
to counsel, was void and should be set 
aside. Oki.St.Ann.Const. art. 2, § 20.— 
Ex parte Wilkerson, 115 P.2d° 923. 

Okl1.Cr.App. When a person is held 
in eustody under void order of com- 
mitment or imprisoned without due 
process of law under sentence of any 
court of state, Criminal Court of Ap- 
peals has authority and owes duty to 
inquire into legality of commitment on 
habeas corpus when matter is properly 
brought before it by petition, and if 
it be adjudged that order of commit- 
ment was made without authority of 
law, such person igs entitled to dis- 
charge from custody in order to pre- 
serve constitutional right not to be 
deprived of liberty without due proc- 
ess of law. OkI.St.Ann.Const. art. 2, § 
7; U.S.C.A.Const.. Amend. 14, § 1.—HDx 
parte Wilkerson, 115 P.2d 923. 

Pa. A defendant who pleaded guilty 
to indictment containing six counts on 
which he was sentenced was not en- 
titled to release on habeas corpus on 
ground that he did not know that he 
was pleading guilty to six different 
counts, since defendant was presumed 
to have been aware of what he was 
pleading guilty to.—Commonwealth ex 
rel. Jenkins v. Ashe, 19 A.2d 472, 341 
Pa. 334. 

Pa.Super. Where evidence showed 
such an acquaintance on part of peti- 
tioner with criminal procedure as fair- 
lv to justify inference that he was 
familiar with constitutional right to 
be represented by counsel, and that if 
he was not represented by counsel 
when convicted it was because he did 
not desire to be so represented, peti- 
tioner was not entitled 15% years after 
conviction to discharge from imprison- 
ment on ground that he was not rep- 
resented by counsel, was not informed 
of his right to have counsel, and did 
not have_ counsel appointed by the 
court, and did nothing to waive his 
constitutional right to be represented 
by counsel at trial—Commonwealth ex 
rel. Quinn v. Smith, 19 A.2d 604, 144 
Pa.Super. 160. 

Pa.Super. Where eleven years 
elapsed. after trial before relator sought 
release from imprisonment by habeas 
corpus, and no notes of testimony were 
of record in criminal case and neither 
assistant district attorney who tried 
Cuse nor trial judge remembered 
whether relator was represented by 
counsel or advised of his right to coun- 
sel, relator was not entitled to dis- 
charge from imprisonment on ground 
that he did not have counsel, and did 
moening to waive his constitutional 
right thereto.—Commonwealth ex rel. 
Voyanski v. Smith, 19 A:2d 739, 144 
Pa.Super. 547. 


Pa.Super. Where defendant, who was 
charged with larceny of automobile 
and with knowingly receiving a stolen 
automobile, was out on bail for 11 
days, before his trial, but he failed to 
employ an attorney and secure wit- 
nesses, and when no attorney appeared 
for him, the court appointed a com- 
petent attorney to represent the de- 
fendant, and that attorney cross-ex- 
amined some of the commonwealth’s 
witnesses, defendant, after being con- 
victed on the charge of larceny, could 
not thereafter be released from custody 
on ground that he was deprived of his 
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legal and constitutional rights at the 

trial. 18 P.S. § 2774.—Commonwealth 
ex rel. Hullig v. Ashe, 20 A.2d 852, 145 
Pa.Super, 11. 

Tenn. Whether the statute author- 
izing the election of a justice of the 
peace by each municipality was im- 
pliedly repealed or suspended as to 
Hamilton county and the city of Chat- 
tanooga by the statute redistricting 
Hamilton county was doubtful, and 
hence the acts and authority of a 
justice of the peace assuming to have 
been legally elected by the municipality 
would be accredited at least until it 
was. decided that no such office ex- 
isted, and one serving sentence in 
workhouse would not be discharged on 
habeas corpus on theory that justice 
of the peace who had sentenced him was 
illegally acting as such. Code 1932, § 
675; Priv.Acts 1917, ec. 438.—State ex 
: Holt v. Wert, 152 S.W.2d°1032. 

Tex. Where proceedings in which 
relator was adjudged in contempt were 


void, relator was discharged from cus-. 


et, parte Barcia, 143 S.W.2d 
Tex.Civ.App. While application to 


district judge for writ of habeas corpus 
is proper proceeding for parent to re- 
cover surrendered custody of his minor 
child, judge is vested with broad equity 
powers as chancery court in such pro- 
ceeding and ehild’s paramount interest 
becomes dominant issue before court. 
Vernon’s Ann.St.Const. art. 5, § 8.— 
Schultz v. Brown, 152 S.W.2d 801, er- 
ror dismissed. © i 

Va. It iS only where the proceedings, 
under which the party complaining is 
detained in custody, are void that the 
party will be discharged on habeas 
corpus.—Hobson y. Youell, 15 S.H.2d 
716, 177 Va. 906. 
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C.C.A.Kan. In habeas corpus pro- 
ceeding, petitioner’s\ alleged ground 
that he was not served with copy of in- 
dictment did not go to jurisdiction of 
sentencing court.—Taylor v. Hudspeth, 
113-°R.2d 825, ; 

There was no mandatory obligation 
on the government to furnish accused 
with copy of indictment, and in ab- 
sence of allegation of request for copy 
and refusal thereof, writ of habeas 
corpus could not be granted because 
copy was not served. 18 U.S.C.A. § 
eg aon v. Hudspeth, 113 F.2d 


Questions of competency of evidence 
adduced at the trial will not be re- 
viewed on habeas corpus because if er- 
ror was committed it does not go to 
the jurisdiction of the court.—Taylor 
v. Hudspeth, 113 F.2d 825. 


.©.C.A.Kan. On habeas corpus, the 
only defects that ean be challenged are 
those which affect the jurisdiction of 
the court pronouncing sentence, and 
errors of law committed by the trial 
court in process of trial, in the exer- 
cise of its jurisdiction over a case 
properly before it, even though serious, 
cannot be reviewed.—Caballero y. Hud- 
speth, 114 F.2d 545. 


C.C.A.Mo. Where prisoner’s name 
was spelled the same in the indict- 
ment and in commitment, alleged fact 
that one letter in first name was trans- 
posed could not be attacked collateral- 
ly, was not a “jurisdictional question” 
and was not ground for issuance of 
writ of habeas corpus,—Bllerbrake vy. 
King, 116 F.2d 168. 


D.C.N.Y. A writ of habeas corpus is 
not a vehicle for a correction of errors 
on a trial as on an appeal.—People ex 
rel. Albanese v. Hunt, 34 F.Supp. 444. 

D.C.Tex. In habeas corpus proceed- 
ing by petitioner who had been convict- 
ed of violatirig the narcotic statute, 
where it was shown that a narcotic 
officer charged with an investigation 
of the petitioner reported to officer’s 
superior that the petitioner had been 
in Federal Narcotic Farm and upon his 
release and while en route to his home 
committed violations but where evi- 

-dence did not show that the report 
was used before grand jury, nor that 
the sentencing court admitted any tes- 
timony concerning the petitioner’s so- 
journ at the farm, petitioner was not 
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entitled to writ on ground of violation 
of statute providing in effect that sub- 
mmission to treatment at the farm 
should not be used against patient in 
any proceeding in any court. 21 U.S.C. 
A. § 232.—In re Spence, 37 F.Supp. 


A violation of a rule of evidence will 
not necessarily support a _ collateral 
attuck upon a Judgment.—In re Spence, 
37 F.Supp. 69. 

The writ of “habeas corpus” is ever 
at the behest of an illegally confined 
person but will result in his discharge 
only for such errors by the committing 
court as result in substantial injury to 
him by the deprivation of some consti- 
tutional right—In re Spence, 37 F. 
Supp. 69. 

Cal.App. The function of the writ of 
“habeas corpus” is not to serve the 
purpose of an appeal, so that a prison- 
er cannot predicate as ground for dis- 
charge errors of law committed by a 
et court.—Ex parte Coon, 112 P.2d 

Mere errors of law arising out of 
rulings of court at trial do not come 
within “due process of law’ clause, as 
respects prisoners’ right to habeas cor- 
pus. U.S.C.A.Const.° Amend, 14.—Hx 
parte Coon, 112 P.2d 767. 

Adverse rulings, such ag refusal to 
grant challenges for cause, refusal to 
grant motion for change of venue, and 
refusal to issue subpoena duces tecum 
for witnesses residing outside county, 
were not acts in excess of “jurisdic- 
tion’, as respects prisoners’ right to 
habeas corpus, but were merely errors 
committed in exercise of jurisdiction.— 
Ex parte Coon, 112 P.2d 767. 

In prosecution for violation of stat- 
ute penalizing persons refusing to be 
sworn or answer questions before leg- 
islature or committee thereof, refusal to 
indorse subpoena for witnesses residing 
outside county was not. prejudicial, 
as respects defendants’ right to habeas 
corpus, where facts which were expect- 
ed to be proved by, such witnesses were 
that purpose of committee was to 
harass and destroy certain organization, 
relief officials, and others, since such 
evidence would not constitute a defense, 
nor would it tend or assist toward such 
end. Pen.Code, §§ 87, 1330.—Ex parte 
Coon, 112 P.2d 767. 


Ga. One convicted of crime is not 
at liberty to prove on his petition for 
writ of habeas corpus that his confes- 
sion, admitted in evidence on trial for 
such crime, was involuntary. Code, § 
se te vy. Aldredge, 15 S.H. 
2d 873. 


N.J. Continuance of murder prose- 
cutions with consent of defendants, 
their counsel, and prosecuting attorney, 
with 11 jurors after a juror became too 
ill to continue, was error, but merely 
trial error, which did not oust court’s 
jurisdiction, and hence writ of habeas 
corpus to obtain accuseds’ release did 
not lie more than four years. N.J.S.A. 
2:82-13(b).—Ex parte Tremper, 19 A. 
2d 342, 129 N.J.Hq. 274, affirming 8 A. 
2d 279, 126 N.J Eq. 276. 


N.Y.Sup. Where defendant’s consti- 
tutional privilege against incriminating 
himself was violated by compelling him 
to testify before grand jury, though 
he failed to claim constitutional priv- 
ilege, indictments were dismissed with- 
out further motion, and writ of habeas 
corpus was sustained, without neces- 
sity of inspection of the minutes of 
testimony.—People v. Seaman, 21 N. 
Y.S.2d 917, 174 Mise, 792. 

Okl. On petition for habeas corpus, 
Supreme Court will not look beyond 
judgment and sentence of any court 
of competent jurisdiction as to mere 
irregularities of procedure or errors of 
law on questions over which court 
had jurisdiction.—Dx parte Mitchell, 
Tigo 2a Ouio. 

OkL.Cr.App. Habeas corpus does not 
lie to correct mere irregularity of pro- 
cedure where court had jurisdiction, 
but there must be illegality or irreg- 
ularity sufficient to render the proceed- 
ings eye parte Whitson, 104 P. 
2d 9 


OkI.Cr.App. Where one imprisoned 
under judgment of conviction seeks 
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discharge on habeas corpus, inquiry 
is limited to whether the court in 
which he was convicted had jurisdic- 
tion of his person and of the crime 
charged, and if trial court had juris- 
diction to convict and sentence, the 
writ cannot issue to correct mere er- 
rors.—Hx parte Linam, 109 P.2d 838. 

Oki.Cr.App. Habeas corpus will not 
lie to correct purely procedural errors, 
and is not designed to interrupt order- 
ly administration of laws by competent 
court acting within limits of its juris- 
saat ober gle parte Wilkerson, 115 P.2d 

Pa. The statute authorizing court 
to impose sentence on plea of guilty 
entered on bill of indictment prepared 
by district attorney on receiving notice 
of accused’s intention to plead guilty 
was not complied with where accused 
executed instrument waiving finding of 
bill of indictment, requesting prepara- 
tion of bill by district attorney, and 
stating that accused would plead guil- 
ty, and where such instrument was 
attached to bill, but accused was not 
entitled to release by hubeas corpus 
where accused pleaded guilty in open 
court. 19 P.S. § 241.—Commonwealth 
ex rel. Moore v. Ashe, 19 A.2d 734, 341 
Pa. 555. 

Pa.Super. Record on habeas corpus 
proceedings did not warrant discharg- 
ing relator from imprisonment 
grounds that relator, who was im- 
prisoned under convictions after relator 
entered pleas of guilty to district at- 
torney’s statutory indictments charging 
relator with attempted burglary and 
burglary, was not represented by coun- 
sel or advised of his right thereto, or 


of his right to jury trial, that relator 


was deprived of his constitutional right 
to indictment by grand jury, that in- 
dictments were not signed or authen- 
ticated by district attorney, and that 
relator did not sign and was not asked 


to sign his name to any plea entered 


on indictments, nor wags any plea of 
guilty indorsed thereon. 19 P.S. § 241. 
—Commonwealth ex rel. Slifko v. Ashe, 
20 A.2d 799, 144 Pa.Super. 593. 


Pa.Super. Where indictment for rob- 
bery prepared under statute providing 
that in certain cases defendants may 
enter pleas of guilty and be sentenced 
without the presentation of bill of in- 
dictment to grand jury was not signed 
by district attorney and the directions 
of the statute were not carefully fol- 
lowed, but where defendants were fully 
conversant with the crime charged 
against them and, with full knowl- 
edge of the crime, they pleaded guilty 
in open court and were sentenced with- 
in the limits prescribed by statute, the 
record justified denial of writ of habeas 
corpus, 12 P.S. § 1165; 18 PS. § 2892. 
19 B.S. § 241.—Commonwealth ex rel. 
Dende v. Ashe, 20 A.2d 802, 144 Pa. 
Super. 598. 

pa.O.& T. The trial judge’s failure, 
before the trial, to inform defendant, 
accused of serious crime, of his consti- 
tutional right to be represented by 
counsel at his trial, or to appoint coun- 
sel for such defendant, who has not 
waived his right to be represented by 
counsel at the trial, is error, and de- 
fendant, though found guilty, and hay- 
ing served several years of his sen- 
tence, will be discharged, under habeas 
corpus proceedings, from further im- 
prisonment. Such rule will apply even 
though defendant has made a full writ- 
ten confession of the crime and though 
co-defendants, represented by counsel 
at the same trial, were convicted on the 
same evidence as was defendant.—Com- 
monwealth ex rel. Allen v. Smith, 57 
Montg. 26. : 


§ 20 

C.C.A.Cal. The federal District Court 
had jurisdiction to consider application 
in the nature of writ of error coram 
nobis at common law to set aside al- 
legedly void judgment of conviction on 
ground that defendant was insane, and 
other grounds, though period provided 
by rule of court for motions of similar 
nature had elapsed, and hence decision 
on such application was “res judicata’”’ 
on subsequent application for habeas 
corpus on the same grounds.—Robin- 
son v. Johnston, 118 F.2d 998, 


OD 


to have conviction set aside would be 
es. avnding upon court in habeas corpus 
proceeding even if erroneous, but 
“ would be void and not binding in 
habeas corpus proceeding if trial court 
did not have jurisdiction.—Robinson v. 
- Johnston, 118 F.2d 998. } 
-- -<©.0.A.Kan. On habeas corpus, the 
only defects that can be challenged 
are those which affect the jurisdiction 
of the court pronouncing sentence, and 
errors of law committed by the trial 
- court in process of trial, in the exercise 
of its jurisdiction over a case properly 
before it, even though serious, cannot 


be reviewed.—Caballero v. Hudspeth, 
Deda RY 2d) 545. 
oe only 


endment, and other questions must 
in criminal 
6.—Scott 


C.A.Kan. The scope of review by 
‘habeas corpus” is limited to examina- 
tion of jurisdiction of court whose 
judgment of conviction is challenged, 
and it is only when court has no juris- 
diction to try petitioner or when in a 
proceeding his fundamental constitu- 
ynal rights have been violated that 
sort may be had to the writ.—Huds- 


pass upon validity of modified judg- 
ment in criminal proceedings, if Dis- 
‘trict Court and Circuit Court of Ap- 
eals were without jurisdiction to 
dify original 1 7 we ats aa 


- dictional and was not open to_ review 
P habeas corpus proceedings.—Pope V. 
Huff, 117 F.2d 779. 

Fla. The circuit court has jurisdic- 
tion to adjudge parties before the 
court to be in contempt of court and 
may exercise such power either er- 
2 neously or properly subject to re- 
ew in appellate court on habeas cor- 
s.—State ex rel. Hamilton vy. Tram- 
ell, 200 So. 82. 


Kan. An information charging that 
fendant willfully, unlawfully and 
> foniously brought stolen automobile, 
which was the personal property of 
nhamed person, into Butler county, was 
properly drawn under statute, and pun- 
-ishment therefor was properly imposed 
as for grand larceny, and hence defend- 
ant was not entitled to writ of habeas 
ie corpus on ground that conviction and 
sentence for grand larceny was errone- 
ous in that his crime was theft of au- 
tomobile in South Sioux City and that 
_ district court of Butler county was 
without jurisdiction. Gen.St.1935, 21- 
1038, 21-534.—Green v. Amrine, 111 P, 
2d 80, 158 Kan, 435. 
 NJd.Sup. If alleged illegal confine- 
- ment ot prosecutor was by virtue of a 
final judgment adjudging prosecutor a 
disorauerly person, and it Hirst Crimi- 
-. ual Court ot Jersey City, which entered 
- the final judgment, was competent to 
try violations under disorderly persons 
law, prosecutor was not entitled to 
me writ of habeas corpus in 
udson County Court of Common 
Pleas. N.J.S.A. 2:82-13, subd. b, 2:82- 
A 48. 2:82-49, 2:201-1 et seq.—Lanning 
vy. Hudson County Court of Common 
Pemiueas, 21 A.2d 295, 127 N.J.L. 10. 
r N.¥. An order or judgment of court 
acting without jurisdiction is entirely 
void, and person imprisoned by virtue 


* 
Ls 


his release by habeas ¢ 


- ees ve Pa te 
such order or judg 


ings. Civil Practice Act, § 
People ex rel. Carr v. Martin, 35 N.E.2d 


636, 286 N.Y. 27, reversing 24 N.Y.8.2d 


729, 261 App.Div. 865. yh 

A person, detained under judgment 
of court which never acquired juris- 
diction of cause which it tried, is en- 
titled to writ of “habeas corpus,” and, 
at least in some cases, he may show 
such basic infirmity in judgment by 
proof extraneous to proceedings before 
court which granted judgment. Civil 
Practice Act, § 1231.—People ex _ rel. 
Carr v. Martin, 35 N.H.2d 636, 286 N.Y. 
27, reversing 24 N.Y.S.2d 729, 261 App. 
Div. 865. 

Where person is detained pursuant to 
judgment which is entirely void be- 
cause it is based upon determination 
by court of questions which court had 
no jurisdiction even to consider, per- 
son unlawfully detained is entitled to 
writ of “habeas corpus”. Civil Practice 
Act, § 1231.—People ex rel. Carr v. 
Martin, 85 N.E.2d 636, 286 N.Y. 27, 
Ab 24 N.Y.S.2d 729, 261 App.Div. 


The court had -jurisdiction to decide 
whether proof that husband had ap- 
propriated his wife’s property would 
establish that he was guilty of larceny, 
as respects accused’s right to habeas 
eorpus. Civil Practice’ Act, § 1231.— 
People ex rel. Carr v. Martin, 35 N.H.2d 
636, 286 N.Y. 27, reversing 24 N.Y.S.2d 
729, 261 App.Div. 865. 

Where questions urged by relator 
who pleaded guilty to charge of grand 
larceny might have been raised under 
plea of not guilty and court would 
then have been called upon to decide 
question of law involved and_ jury 
might have been called upon to decide 
question of fact, and it was clear that 
court had jurisdiction to decide such 
question of law and jury had juris- 
diction to decide such question of fact, 
judgment could not be challenged by 
“habeas corpus” on ground that court 
was without jurisdiction because ap- 
propriation of property of _relator’s 
wife was not a crime, even if. judgment 
was erroneous. Civil Practice Act, 
1231.—People ex rel. Carr_y. Martin, 
35 N.H.2d 636, 286 N.Y. 27, reversing 
24 N.Y.S.2d 729, 261 App.Div. 865. 


Ohio App. A writ of habeas corpus 
would not be granted for release from 
state reformatory of minor who, upon 
being arrested and taken before the 
municipal court, gave his age as 19 
years when in fact he was but 17 years 
of age, and who thereafter was in- 
dicted, pleaded guilty, and was con- 
victed in the common pleas court on a 
criminal charge without proceedings 
of any kind having been held before 
the juvenile court of the county.—In 
a Evans, 35 N.H.2d 887, 67 Ohio App. 


OkKL.Cr.App. The question of lower 
court’s lack of jurisdiction to _ pro- 
nounce judgment of conviction and sen- 
tence for crime may be raised in habeas 
corpus proceeding by person convict- 
ed and sentenced.—Ex parte Meadows, 
106 P.2d 139. 


Okl1.Cr.App. A writ of habeas corpus 
may not be used as a substitute for an 
appeal, and any illegality or any ir- 
regularity claimed by a defendant must 
be such as to render the proceedings 
absolutely void so as to deprive tne 
court of jurisdiction to render the par- 
ticular judgment.—Hx parte Williams, 
106 P.2d 524. 

Ok:.Cr.App. The remedy of habeas 
corpus is available wherever it is 
found that the court in which the pe- 
titioner was tried had no jurisdiction 
to try him, or that in its proceedings 
his constitutional rights were denied, 
Okl1.St.Ann.Const. art. 2, § 7.—Ex parte 
Stinnett, 110 P.2d 310; Ex parte Pen- 
nington, 110 P.2d 923. 

Okl.Cr.App. Habeas corpus cannot 
be invoked for release of one imprison- 
ed under judgment and commitment 
by a court of competent jurisdiction 
unless the judgment and sentence are 
clearly void.—Ex parte Gilbert, 111 P. 
2d 205. 

OkI.Cr.App. The remedy of “habeas 


im, or tha s 
e titutional rights were 
re Flowers, 111 P.2d 509. Z eee 
Ok1.Cr.App. The question of lower 
eourt’s lack of jurisdiction to pro- — 
judgment of conviction and 


nounce 2 
sentence for crime may be raised in> 
habeas corpus proceeding by person 


convicted and  sentenced.—Ex 
Wilkerson, 115 P.2d 923. 

Pa. Where an order of commitment 
to prison is beyond the power or ju- 
riscdiction of the tribunal entering it, 
person thereby wrongfully detained 
may secure release on habeas corpus. 
—Commonwealth ex rel. Penland v. 
Ashe, 19 A.2d 464, 341 Pa. 337. 

Pa.Super. Whether accused is charg- 
ed on face of extradition papers with 
crime is a jurisdictional question which 
is open to judicial inquiry and review 
in habeas corpus proceedings, and, if 
accused successfully contradicts juris- 
dictional facts, he is entitled to dis- 
charge from custody. 19 P.S. §§ 125, 
126.—Commonwealth ex rel. Spivak v. 
Heinz, 14 A.2d 875, 141 Pa.Super. 158. 

Where extradition warrant issued by 
Pennsylvania Governor ordering that 
relator be surrendered to Kansas au- 
thorities to answer charge of criminal 
libel recited that it had been represent- 
ed by Governor of Kansas that relator 
was charged with crime of libel and 
had committed an act intentionally re- 
sulting in such crime in Kansas, and 
it was not alleged that relator had 
sent allegedly libelous books, which 
relator caused to be printed and pub- 
lished in New York, from Pennsylvaxn: 
ia to Kansas, warrant did not, on ita 
face, recite essential jurisdictionsi 
facts, and hence relator was entitled to 
discharge from custody in habeas cor- 
pus proceedings. 19 P. S. §§ 125, 126, 
129.—Commonwealth ex rel. Spivak v. 
Heinz, 14 A.2d 875, 141 Pa.Super. 158. 

Pa.Com.bl. A judgment of a court 
of competent jurisdiction can only be 
disregarded for want _of competent ju- 
risdiction.—Ferree y. Douglas, 23 West. 
155, appeals dismissed 21 A.2d 472. 

vt. Habeas corpus was available to 
obtain release of clerk from imprison- 
ment for contempt in violating unau- 
thorized order of Franklin county mu- 
nicipal court, directing clerk to open 
sealed boxes of votes. Pil. 276.— 
In’ ney Piast, 7 Az dieoo. 

Wash. To render a judgment in a 
criminal case immune from attack by 
habeas corpus, the court which render- 
ed the judgment must have had not 
only jurisdiction of subject matter and 
of defendant’s person, but also au- 
thority to render particular judgment 
in question, and if either of such ele- 
ments is wanting, the judgment is 
fatally defective and open to collat- 
eral attack.—Williams vy. McCauley, 
108 P.2d 822, 

Wash. While a writ of habeas cor- 
pus cannot be permitted to perform 
functions of an appeal or writ of er- 
ror to review errors or irregularities 
of a court of competent jurisdiction, 
if the judgment under which one is 
restrained of his liberty is void, the 
rigae Senha a be Sphiaeee by habeas 
sorpus.—Williams vy. eCaul Pe 
2d 822. peas vy 

Wyo. A habeas corpus petition for 
relief from imprisonment under judg- 
ment of court is collateral attack or 
judgment, and writ should not issue, 
unless judgment is void on jurisdic- 
tional grounds.—Smith vy. Roach, 106 P 
2d 536, 
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§ 

C.C.A.Ga. Trial court's to 
permit withdrawal of plea of nolo 
contendere which was entered in con- 
Spiracy prosecution knowingly and de- 
liberately and without undue coercion 
and which was sought to be withdrawn 
after departure of government’s wit- 
hesses was an exercise of discretion 
which another court could not over— 
rule on habeas corpus.—Farnsworth y. 
Sanford, 115 F.2d 375, affirming 33 F, 
Supp. 400. 

Where defendant who sought to with- 
draw his plea of nolo contendere in 


parte 


refusal 


conspiracy prosecution charged his 
counsel with misconduct and discharged 
them and counsel thereupon testified 
on issue of whether they exerted pres- 
sure on defendant to enter the plea, any 
error in hearing the evidence, as violat- 
ing privilege attaching to communica- 
tions between counsel and client, was 
not error that could be redressed on 
habeas corpus.—Farnsworth y. San- 
ford, 115 F.2d 375, affirming 33 F. 
Supp. 400. 

C.C.A.Ga. Defendants who have been 
convicted without counsel in ordinary 
cases, though there was no_ express 
waiver of counsel, are not held under 
a void sentence, and their jailer is not 
guilty of “false imprisonment”, and 
sentence may in some cases be vulner- 
able to attack even by habeas corpus, 
but until attacked in a regular way 
the sentence is valid as against accused 
and protects those who execute it.— 
Sanford vy. Robbins, 115 F.2d 435. 

C.C.A.Kan. One pleading guilty of 
crime may be heard to urge in habeas 
corpus proceeding that his right to 
aid of counsel in his defense was 
wrongftlly denied. U.S.C.A.Const. 
Amend. 6.—Blood v. Hudspeth, 113 F. 
2d 470. 

C.C.A.Kan. Alleged fact that agent 
of Federal Bureau of Investigation told 
accused that there was no_ evidence 
against them was immaterial in habeas 
corpus proceeding, since such matters 
do not go to the jurisdiction of the 
District Court and it did not appear 
that there had been a denial of com- 
pulsory process for obtaining witnesses. 
28 U.S.C.A. § 656.—McDonald v. Huds- 
peth, 113 F.2d 984, certiorari denied 61 
S.Ct. 64; Barnowski v. Hudspeth, 113 
F.2d 984, certiorari denied 61 S.Ct. 65. 

C.C.A.Kan. In habeas corpus pro- 
ceeding to secure release of petitioner 
from confinement after conviction in 
eriminal case, where petitioner was rep- 
resented in criminal case by attorneys 
of his own choice who did not include 
a bill of exceptions in record on ap- 
peal of criminal case, but the omission 
did not affect outcome of appeal and 
was not prejudicial to  petitioner’s 
rights, petitioner was not entitled to 
habeas corpus writ on alleged ground 
that his attorneys in criminal case were 
biased and erred during trial and in 
perfecting appeal.—Casebeer v. Hud- 
speth, 114 F.2d 789. 

Defects in perfecting or prosecuting 
an appeal from conviction do not lay 
a basis for discharge of convicted ac- 
eused on habeas corpus for want of 
“due process’.—Casebeer v. Hudspeth, 
114 F.2d_789. 

D.C.N.Y. A criminal proceeding 
against an alien did not supersede an 
order of the immigration authorities 
excluding alien from entering the Unit- 
ed States, notwithstanding the criminal 
proceeding and exclusion order arose 
out of the same state of facts, and alien 
was not entitled to habeas corpus to 
eompel immigration authorities to re- 
lease alien for purpose of posting bail 
fixed under the criminal indictment.— 


U. S. ex rel. Sgalta v. Reimer, 33 F. 
Supp. 1023. 
D.C.Pa. An 18 year old boy, not 


represented by counsel when he plead- 
ed guilty to criminal charges against 
him, held entitled to release on writ 
ef habeas corpus from imprisonment 
in penitentiary under judgments and 
eommitments on such pleas, in ab- 
sence of evidence of competent and in- 
telligent waiver of his constitutional 
right to assistance of counsel. U.S.C.A. 
Const. Amend. 6.—U. S. ex rel. Nortner 
vy. Hiatt, 33 F.Supp. 545. 


D.C.Pa. Alleged innocence of the 
erimes to which accused pleaded guilty 
and was sentenced was not ground for 
release on habeas corpus.—uwU. S. ex rel. 
Perry v. Hiatt, 33 F.Supp. 1022. 

App.D.C. That the prosecution ei- 
ther did not discover or did not use 
as witnesses or disclose names of per- 
sons whose testimony could be only 
eumulatively corroborative of facts ful- 
ly proven by other witnesses or evi- 
dence is not sufficient ground for re- 
lease by habeas corpus from punish- 
ment lawfully imposed.—Jordon v. 
Bondy, 114 HW.2d 599. 
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HABEAS CORPUS 


Mich. The writ of habeas corpus 
cannot function as a writ of error and 
deals only with radical defects ren- 
dering a judgment or proceeding ab- 
solutely void.—In re Stone, 294 N.W. 
156, 295 Mich, 207. 

N.Y.App.Div. In habeas corpus 
proceeding, the fact. that the specific 
crime charged was committed subse- 
quent to making of executive order 
was immaterial where the alleged crime 
for which relator was indicted was 
committed as an incident to and aris- 
ing out of a condition involving acts 
of gambling and vice within scope of 
executive order.—People ex rel. Ham- 
way v. Truesdell, 24 N.Y.S.2d 392. 

N.Y.App.Div. Jurisdiction to hold an 
individual who is not accused of crime 
and who is not a material witness in 
any criminal action pending in a New 
York court is not granted under laws 
and Constitution of New York, and an 
order holding any person under such 
conditions is without authority and 
amounts to an “imprisonment’? which 
should be corrected by a habeas corpus 
order.—People, on Complaint of 7 
eae) 26 N.Y.S.2d 458, 261 App.Div. 


_Ok1.Cr.App. Habeas corpus does not 
lie to correct mere irregularity of pro- 
cedure where court had jurisdiction, 
but there must be illegality or irregu- 
larity sufficient to render the proceed- 
ae void.—_ Ex parte Whitson, 104 P.2d 


Ok1.Cr.App. A judgment and_  sen- 
tence to 40 years imprisonment in state 
penitentiary on plea of guilty of capi- 
tal offense of robbery with firearms by 
uneducated, illiterate and inexperienced 
minor, not shown by court’s minutes 
to have been represented by counsel or 
advised of his right to counsel, was 
void and should be set aside. OkKI.St. 
Ann. art. 2, § 20.—Ex parte Meadows, 
106 P.2a 139. 

Ok1.Cr.App. The remedy of habeas 
corpus is available wherever it is found 
that the court in which the petitioner 
was tried had no jurisdiction to try 
him, or that in its proceedings his 
constitutional rights were _ denied. 
Ok1St.Ann.Const. art. 2, § 7.—Ex parte 
Stinnett, 110 P.2d 310. 

Where illiterate negro was without 
assistance of counsel in murder prose- 
cution, and did not effectively waive 
his constitutional right to the benefit 
of counsel, or to be furnished with a 
list of witnesses to be called in chief 
to prove the allegations of the in- 
formation, together with their post 
office addresses, and he was sentenced 
to life imprisonment, and relief by 
motion for new trial or by appeal was 
unavailable because of expiration of 
time, habeas corpus was an available 
remedy. OkI.St.Ann.Const. art. 2, §§ 
7, 20; 22 Okl.St.Ann. § 464.—Ex parte 
Stinnett, 110 P.2d 310. 

Ok1.Cr.App. The remedy of ‘habeas 
corpus” is available whenever it is 
found that the court in which the peti- 
tioner was tried, had no jurisdiction to 
try him, or that in its proceedings his 
constitutional rights were denied.—In 
re Flowers, 111 P.2d 509. 

§ 23 

U.S.Mich. The invalidity of prison 
regulation requiring petitions for writ 
of habeas corpus to be submitted to 
institutional welfare office and to legal 
investigator to parole board did not 
compel release of prisoner who had 
been convicted of statutory sex offense. 
—Ex parte Hull, 61 S.Ct. 640, rehear- 
ing denied 61 S.Ct. 823. 

U.S.Neb. Under Nebraska law, a 
petitioner asserting that his imprison- 
ment was the result of a deprivation 
of rights guaranteed him by the IFed- 
eral Constitution, could have his as- 
serted federal rights determined in 
habeas corpus proceedings.—Smith vy. 
O’Grady, 61 S.Ct. 572. , 

Allegations that petitioner had been 
denied any real notice of true nature 
of charge against him, that because of 
deception by Nebraska representatives 
he had pleaded guilty to a charge pun- 
ishable by 20 years to life imprison- 
ment, that his request for benefit and 
advice of counsel had been denied by 
the court, and that he had been rushed 


§ 34 


to the penitentiary where his ignorance, 
confinement, and poverty had precluded 
the possibility of securing counsel to 
challenge the procedure by regular 
processes of appeal stated a cause of 


action entitling petitioner to habeas 
corpus, since, if true, allegations 
showed a denial of “due process of 
law”’, U.S.C.A.Const. Amend. 14.— 


Smith v. O’Grady, 61 S.Ct. 572. 

Fla. Where habeas corpus is invoked 
to obtain discharge of an accused, it 
must be shown that statute under 
which charge against accused is made 
is invalid or that charge as made is 
not merely defective in its allegations 
but wholly fails to state any offense 
under the laws of the state—State ex 
rel Linick vy. Coleman, 198 So. 100. 

The right to attack an information 
by writ of habeas corpus is more lim- 
ited than is permitted in motions to 
quash and in arrest of judgment, and 
may avail only when offense charged 
does not constitute a crime under laws 
of state by reason of unconstitutionali- 
ty of the statute invoked or when there 
is a total failure to allege a crime 
under any statute.—State ex rel. Linick 
v. Coleman, 198 So. 100. 

Ga. One indicted and tried under an 
unconstitutional statute may, even aft- 
er conviction, obtain his discharge from 
custody on a writ of habeas corpus, 
but such rule is qualified to extent that 
where accused upon trial brings in 
question the validity of statute and 
the point is decided against him, it 
then becomes res judicata and cannot 
be reviewed collaterally on habeas cor- 
pus.—White v. Hornsby, 12 8.E.2d 875. 
191 Ga. 462. 

N.Y.Sup. The Supreme Court had 
jurisdiction to entertain writ of habeas 
corpus and to determine question of 
reasonableness of bail fixed by county 
court for one held as a material wit- 
ness.—People ex rel. Weiner v. Collins, 
22 N.Y.S.2d 774, affirmed 22 N.Y.S.2d 
775, 260 App.Div. 806. 

Okl.Cr.App. When a person is held 
in custody under void order of com- 
mitment or imprisoned without due 
process of law under sentence of any 
court of state, Criminal Court of Ap- 
peals has authority and owes duty to 
inquire into illegality of commitment 
on habeas corpus when matter is prop- 
erly brought before it by petition, and 
if it be adjudged that order of com- 
mitment was made without authority 
of law, such person is entitled to dis- 
charge from custody in order to pre- 
serve constitutional right not to be 
deprived of liberty without due process 
of law. OklI.St.Ann.Const. art. 2, 
7; U.S.C.A.Const. Amend. 14, § 1.— 
Ex parte Meadows, 106 P.2d 139. 

Tex.Cr.App. Where sheriff refused to 
accept bond binding the relator to 
await action of grand jury, relator 
would not be released in habeas corpus 
proceeding on ground that sheriff ar- 
bitrarily refused to approve good and 
sufficient bond presented to him where 
proceeding was in effect an effort to 
obtain from Court of Criminal Appeals 
a writ of mandamus directing the sher- 
iff to approve the proffered bond, of 
which action court had no jurisdiction. 
Vernon’s Ann.C.C.P. art. 53a.—Hx parte 
Newsom, 143 S.W.2d 956. 


§ 34 

U.S.Mich. Where petitioner’s parole 
was revoked and petitioner was or- 
dered to serve out sentence for first 
sex offense only because of second con- 
viction of another sex offense, mo- 
tion for leave to file petition for writ 
of habeas corpus on ground that sec- 
ond conviction was void, because of va- 
riance between pleading and proof re- 
garding date when second offense was 
committed, was denied where there 
was no claim that petitioner objected 
to evidence tending to establish dif- 
ferent date for commission of offense, 
or that he moved for a continuance to 
enable him to secure other witnesses, 
he did not allege that at time of trial 
he had an alibi, and ascertainment of 
facts was impossible because petition- 
er did not furnish transcript taken at 
second trial, so that it would be im- 
proper to inquire whether he was de- 
nied due process of law in the second 


§ 34 


trial. Mich.Stats.Ann. § 28.2108—Hx 
parte Hull, 61 S.Ct. 640, rehearing de- 
nied 61 S.Ct. 823. 


©.C.A.Kan. An accused, having 
pleaded guilty, may not, in a habeas 
corpus proceeding, attack the indict- 


ment as_ having been. procured by 
fraud and perjured testimony.—Norris 
v. Hudspeth, 114 F.2d 1007. 

C.0.A.Mo. Where petitioner had been 
convicted of mailing and causing to be 
delivered pancake flour mixed with ar- 
senic, and the government had satis- 
fied its burden of establishing beyond 
reasonable doubt that what petitioner 
mailed was poisonous and indictment 
was held sufficient, petitioner was not 
entitled to discharge on habeas corpus 
on ground that conviction was void 
because indictment failed to charge a 
erime in that arsenic was not poison- 
ous. Cr.Code § 217, 18 U.S.C.A. § 340. 
—Estabrook y. King, 119 F.2d 607. 

D.C.Pa. Alleged failure to give ac- 
cused a hearing before a United States 
Commissioner prior to indictment af- 
forded no ground for relief by habeas 
corpus.—vU. Poot rel. Perry v. Hiatt, 
33 F.Supp. 1022. : 

Sa aop. Complaint charging that 
defendant did willfully and unlawfully 
commit the crime of being intoxicat- 
ed in a public place or a place open 
to public view in certain city, con- 
trary to ordinarce, stated facts suffi- 
cient to constitute a public offense 
within jurisdiction of police court as 
against contention in habeas corpus 
proceeding that the particular place in 
the city where the defendant was 
elaimed to be intoxicated was not defi- 
nitely described. Pen.Code, § 1426.— 
Ex parte Boza, 106 P.2d 29. 

Where complaint under which de- 
fendant was convicted charged that 
defendant did willfully and unlawfully 
commit the crime of being intoxicated 
4n a publie place or a_ place open to 
publie view in certain city in violation 
of ordinance, the failure to. allege the 
precise address of the public place or 
place open to public view was not 
open to criticism in habeas corpus pro- 
ceeding.—Ex parte Boza, 106 P.2d 29. 

Where complaint under which peti- 
tioner seeking release on habeas corpus 
was convicted charged that he did will- 
fully and unlawfully commit the crime 
of being intoxicated in a public place 
or a place open to public view in cer- 
tain city in violation of ordinance, it 
was not mandatory to charge the de- 
gree of intoxication as such word has 
a well-understood meaning.—Ex parte 
Boza, 106 P.2d 29. 

Cal.App. Although a writ of hubeas 
eorpus will lie when complaint under 
which conviction was had wholly fails 
to state a publie offense, the writ 
eannot be made to serve office of a 
demurrer.—Hx parte Clark, 109 P.2d 
407. 

A complaint charging that defend- 
ant willfully and unlawfully took and 
attempted to carry away merchandise 
from immediate possession of lawful 
owner thereof, but failing to state 
mame of owner of property, was not 
so defective as_ to entitle defendant 
to release on habeas corpus after con- 
viction. Pen.Code, §§ 484, 1426.—Ex 
parte Clark, 109 P.2d 407. 

A defendant convicted under com- 
plaint charging the unlawful taking 
and attempting to carry away mer- 
chandise from immediate possession of 
lawful owner was not entitled to re- 
lease on habeas corpus on ground that 

complaint was so fatally defective 
that it would not constitute a bar to 
a subsequent prosecution for same 
offense. Pen.Code, §§ 484, 1426.—Bx 
parte Clark, 109 P.2d 407. 

Fla. “Habeas corpus” is not a reme- 
dy for relief against indictments charg- 
ing criminal offenses defectively or in- 
artificially, since in suck’ case the de- 
tention of accused is not without juris- 
diction.—State ex rel, Linick vy. Cole- 
man, 198 So. 100. 

An information which charged that 
accused sold to certain party a motor 
vehicle, and failed to deliver to pur- 
chaser or transferee a certificate of 
title to the vehicle at time of delivery 
ef the vehicle, was defective, but de- 
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fects therein were not such as might 
be taken advantage of in habeas corpus 
proceeding. Comp.Gen.Laws 1927, 
3979.—State ex rel. Linick v. Coleman, 
198 So. 100. 

Fla. Whether or not habeas corpus 
proceeding may be successfully used to 
test the sufficiency of the charge upon 
which petitioner is in custody depends 
upon the degree of infirmity of the in- 
dictment or information. Acts 1939, c« 
eat § 140.—Jones v. Cook, 200 So. 

In habeas corpus proceeding, the 
court having jurisdiction thereof may 
determine the sufficiency of the charge 
as well as whether or not petitioner 
should be held to answer the charge 
which appears to have been attempted 
to be made, or a charge of some other 
criminal offense. Acts 1939, ec. 19554, § 
140.—Jones v, Cook, 200 So. 856. 

Ga. In habeas corpus proceeding 
for release from imprisonment pursu- 
ant to extradition, whether alleged 
fugitive is charged with a crime is a 
question of law, and is always open 
upon face of the papers to judicial in- 
quiry, but if indictment forming basis 
of the extradition proceedings substan- 
tially charges a crime in conformity to 
laws of demanding state, fugitive 
should not be released, however de- 
fective indictment might be at common 
law or under rules of criminal pro- 
cedure. U.S.C.A.Const. art. 4, § 2, par. 
2; Code 19338, § 44-302.—Scheinfain vy. 
Aldredge, 12 §.H.2d 868. 191 Ga. 479. 

Mich. The fact that supplemental in- 
formation charging previous convic- 
tions failed to state with particular 
certainty the name of the court and 
its location in each allegation of prior 
conviction did not render information 
subject to attack in habeas corpus pro- 
ceeding on ground that information 
was insufficient to give court jurisdic- 
tion to sentence defendant as a fourth 
offender. Comp.Laws 1929. §§ 17270, 
17290.—In re Stone, 294 N.W. 156, 295 
Mich, 207. 

W here supplemental information 
charging previous convictions failed to 
state with particular certainty the name 
of the court and its location in each 
allegation of prior conviction, any in- 
completeness as to the form of the 
allegations was cured by proof and 
verdict and could not be taken advan- 
tage of in habeas corpus proceeding. 
Comv.Laws 1929. §§ 17270, 17290.—In 
re Stone, 294 N.W. 156, 295 Mich. 207. 


N.Y.App.Div. Where an _ unauthor- 
ized person is present during grand 
jury session at which charge embraced 
in indictment was considered, defend- 
ant is relegated to remedy provided by 
statute relating to. settin aside in- 
dictment on motion of defendant and 
cannot bring habeas corpus. Code Cr, 
Proc. § 313.—People ex rel. Hamway 
v. Truesdell, 24 N.Y.S.2d 392. 


N.Y.App.Div. An indictment may 
not be attacked by habeas corpus for 
lack of evidence to support it.—People 
v. Conklin, 26 N.Y.S.2d 36, 261 App. 
Div. 1032. 


N.Y.App.Div. Where the information 
is insufficient to confer jurisdiction, 
writ of habeas corpus is available.— 
People v. Rapoport, 26 N.Y.S.2d 110, 
261 App.Div. 484, dismissing appeal 
People v. Rappaport, 16 N.Y.S.2d 382, 
To Muse. lo, 

N.¥.Sup. Habeas corpus was proper 
remedy to secure release from impris- 
onment of petitioner who on a plea of 
guilty, was sentenced under penal 
statute prohibiting acts disturbing 
public peace or health or outraging 
ublic decency, after filing of an in- 
ormation which failed to allege acts 
constituting a violation of any Penal 
Law. Penal Law, § 43.—People ex rel, 
Prudhomme vy. Superintendent of New 
York State Reformatory for Women 
at Bedford Hills, 21 N.Y.S.2d 563. 

_ N.Y¥.Sup. Where disorderly conduct 
information charged that accused pick- 
eted hotel with sign stating that hotel 
bought from bakery which refused to 
employ union bakers, a negation of 
unity of interest between hotel and 
bakery could be assumed prima facie 
from the facts pleaded, and the infor- 


mation on its face was sufficient to 
require a trial of issues and could not 
be held defective on habeas corpus.— 
People ex rel. Briesblatt v. Borden, 22 
N.Y.S.2d 690, 175 Mise. 54. 

N.Y.Co.Ct. Ordinarily, trial court 
has authority to pass on sufficiency of 
indictment, and defects therein may not 
be considered in habeas corpus pro- 
ceeding.—People ex rel. Kennedy v. 
Hunt, 21 N.Y.S.2d 304, affirmed 20 
N.Y.S.2d 1012, appeal denied 21 N. 
Y.S.2d 393. 

N.D. A court having jurisdiction of 
the offense charged, and of the ac- 
cused, has jurisdiction to determine 
whether the offense is sufficiently 
charged in the indictment or informa- 
tion.—Ryan v. Nygaard, 297 N.W. 694. 
70 N.D. 687. 

Okl1.Cr.App. An information charg- 
ing that defendants assaulted named 
persons “with a firearm, to wit: a 
shotgun,” thereby putting such _ per- 
sons in fear of immediate injury, and 
took specified sum from their posses- 
sion while they were under influence 
of such fear, against their will, with 
felonious intent to convert same to de- 
fendants’ own use and benefit, was 
not so insufficient as to authorize is- 
suance of habeas corpus for release 
from imprisonment under conviction 
phereander ox parte Linam, 109 P.2d 


Ok1.Cr.App. Petitioners who were 
held under charges of commission of a 
felony were not entitled to be dis- 
charged on habeas corpus on ground 
that they were illegally restrained of 
their liberty because the evidence be- 
fore examining magistrate was insuffi- 
cient on which to base an information, 
and that informations were insufficient 
because they were filed against peti- 
tioners by reason of alleged illegal 
searches and seizures. 12 Ok1.St.Ann. 
ounce parte Wood, 110 P.2a 
oS) . 

Ok1.Cr.App. Habeas corpus was the 
proper remedy to secure petitioner’s 
release from confinement in city jail, 
where complaint on which petitioner 
had been convicted did not charge a 
violation of any of the ordinances of 
the city where the conviction was ob- 
tained.—_ Ex parte Davis, 114 P.2d 186. 
_OKLCr.App, Petitioner was not en- 
titled to discharge in habeas corpus 
proceeding because he was charged in 
information with having robbed an in- 
dividual other than the individual he 
was charged in preliminary .complaint 
with having robbed, where petitioner 
was represented by counsel in robbery 
prosecution, but made no motion to 
quash the information and _ filed no 
demurrer thereto.—Hx parte Tiner, 115 
P.2d 282. 


Pa. Where relator applying for a 
writ of habeas corpus did not contend 
that crimes for which he was sentenced 
were not within statute authorizing a 
sentence of life imprisonment for a 
fourth offense and did not complain 
that he was not the defendant con- 
victed in prior proceedings or that 
record, was in any respect deficient, 
omission, if any, of an information 
with notice filed by the district at- 
torney was harmless error, since rela- 
tor’s identity as the person formerly 
convicted was required to be regarded 
as acknowledged or confessed within 
statute, and presumably he was cau- 
tioned by the court as provided in the 
staln te: 19 Fees 922, 924.—Common- 
wea ex rel. Dugan y. Ashe, 1 2 
461, 342 Pa. 77. ais 
_Pa. The district attorney’s failure to 
sign indictment on which defendant en- 
tered his plea was not ground for re- 
lease on habeas corpus, since entry of 
plea constituted “waiver” of objections, 
—Commonwealth ex rel. Jenkins y. 
Ashe, 19 A.2d 472, 341 Pa. 334. 

_The failure of prosecutor to sign in- 
dictment was not ground for release 
on habeas corpus where prosecutor’s 
name had been indorsed thereon, since 
that was all the law required.—Com- 
monwealth ex rel. Jenkins vy. Ashe, 19 
A.2d 472, 341 Pa. 334, 

Pa.Super. The fact that indictment 
which was prepared and authenticated 
by district attorney, and which charged 
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larceny of registration plate from auto- 
mobile, was indorsed simply “Felony” 
was not material and did not furnish 
ground for discharge of accused on 
habeas ‘corpus. 19 P.S. § 241.—Com- 
monwealth ex rel. Campbell y. Ashe, 15 
A.2d 409, 141 Pa.Super, 408. 

Pa.Super. Indictments, prepared un- 
der statute providing that, where a 
person is willing to enter a plea of 
guilty, district attorney shall prepare 
a bill of indictment in usual form and 
the plea of guilty shall at request of 
defendant be entered thereon, which 
were defective in that district attorney 
failed to sign them, would be deemed 


amended, where relator admitted in his, 


petition for habeas corpus that he 
signed a plea of guilty indorsed on 
back of indictments, and_ especially 
where trial court indorsed the sen- 
tences on the indictments and thus 
authenticated them as having been pre- 
pared and presented by the district at- 
torney. 19 P.S. § 241,—Commonwealth 
ex rel. Conrad y. Ashe, 15 A.2d 926, 142 
Pa.Super. 254. 

Indictments charging that defendant 
feloniously made an assault and_ beat, 
struck, and ill used person robbed, suf- 
ficiently averred violation of statute 
defining offense of robbery with ag- 
gravating circumstances. 18 P.S. § 
2892.—_Commonwealth ex rel. Conrad vy. 
Ashe, 15. A.2d 926, 142 Pa.Super. 254. 

Pa.Super. Where record showed a 
defendant’s arraignment in court, a 
plea of guilty with full knowledge of 
crime charged, and nothing presented 
by way of extenuation, and entry of 
plea of guilty was by written authority 
of defendant contained in a separate 
writing, defendant could not be dis- 
charged because of formal defect or 
defects in indictment prepared by the 
district attorney under statute provid- 
ing for waiver of an indictment by a 
grand jury and plea of guilty thereon. 
io -RS3 241.—Commonwealth ex rel. 
Banky v. Ashe, 16 A.2d 668, 142 [Pa. 
Super. 396. 

Pa.Super. On habeas corpus, where 
“indictments” eharged, in _ statutory 
language, that accused sent a threaten- 
ing letter to prosecutrix with intent to 
extort money from her, but did not 
charge that letters were sent through 
United States mail, and accused plead- 
ed guilty, and there was no trial and 
no testimony was taken, there was 
nothing in record to show that letters 
were sent through mail in violation of 
federal statute. 18 PS. § 2934; 19 
P.S. § 241; 18 U.S.C.A. § 338a.—Com- 
monwealth ex rel. Finan v. Ashe, 18 
A.2d 328, 143 Pa.Super. 471. | 

Tex.Cr.App. Where complaint al- 
leged a refusal or failure to give peace 
bond, but jurat appended thereto re- 
cited “Sworn to and subscribed before 
me on this 25th day of July A. D. 
193—.”, the complaint was fatally de- 
fective in that jurat bore an improper 
date, and defendant should have been 
discharged under writ of habeas cor- 
pus. Code Cr.Proc.1925, arts. 79, 85.— 
Ex parte Salamy, 147 S.W.2d 487. 


Tex.Cr.App. Where information re- 
cited that assistant district attorney 
of “Harris County, Texas’, presented 
that defendant “in said county and 
state’ committed an aggravated as- 
sault, information could not be at- 
tacked on habeas corpus as failing to 
show yenue in Harris county on 
ground that former quoted words were 
used as part of name of office held by 
assistant district attorney.—Ex parte 
Robinson, 150 8.W.2d 791. 


Tex.Cr.App. Even if venue was not 
shown, except inferentially, in com- 
plaint and information under which 
defendant was convicted, defendant was 
not entitled to discharge on habeas 
corpus, since in habeas corpus proceed- 
ings the court will go no further than 
to determine whether arrest or con- 
viction is supported by a law under 
which a valid complaint may be drawn. 
—Hx parte Ryan, go S.W.2d 798. 

3: 


D.C.D.C, Where robbery prosecution 
depended largely on question of iden- 
tification and person who was present 
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at time of robbery and had opportunity 
to observe the two robbers was un- 
able to say definitely whether ac- 
cused was one of them, although he 
believed accused was not one of them, 
and accused did not subpoena such 
person although his name and address 
were available from police report and 
from testimony in the trial, failure of 
government to call such person as wit- 
ness did not entitle accused to release 
upon habeas corpus after conviction, as 
constituting “coneealment”’ or 
pression of evidence’ in violation of 
constitutional guaranty of right of ac- 
cused to be “confronted with witness- 
es” against him. U.S.C.A.Const. Amend. 
6.—In re Curtis, 36 F.Supp. 408. 

D.C.Wis. Application for writ of 
habeas corpus on ground that petition- 
er had been deprived of constitutional 
right to have assistance of counsel for 
his defense in criminal proceeding in 
state court was denied, where it ap- 
peared from an examination of the 
proceedings that petitioner had con- 
ferred with counsel, that petitioner was 
well acquainted with legal procedure 
with which he was confronted, and 
that petitioner intelligently and under- 
standingly ‘waived’ his right to fur- 
ther assistance by counsel. -U.S.C.A. 
Const. Amend. 6.—Hx parte Murphy, 
85 F.Supp. 473. 

Cal. Where the contention that the 
trial court failed to inform defendant 
of his right to counsel was not urged 
in proceedings to vacate judgment of 
conviction either iu the trial court or 
on appeal, and no appeal was taken 
from judgment, the contention could 
not be made the basis of a successful 
“collateral attack” by habeas corpus 
on the validity of judgment, since a 
defendant may not try out his conten- 
tions piecemeal by successive proceed- 
ings attacking the validity of the judg- 
ment against him. Pen.Code, § 987; 
U.S.C.A.Const. Amend. 6; Const.Cal. 
art. 1, § 13.—Ex parte Connor, 108 P.2d 
10, 16 Cal.2d 701, certiorari denied 
Connor v. People of State of California, 
61 S.Ct. 844. 

Iu, Under statute providing that 
any person not tried within four 
months of date of commitment shall be 
liberated unless delay shall happen 
on the application of prisoner, petition- 
er who either moved for or expressly 
consented to two continuances whereby 
trial was delayed approximately two 
months, could not obtain release on 
habeas corpus after ~-conviction on 
ground that he was 
four and. one-half months after his 
commitment. Smith-Hurd Stats. e. 38, 

748.—Martino vy. Ragen, 29 N.D.2d 
529, 374 Ill. 342, 

Mich. Accused who consented to be- 
ing tried jointly with a fellow offender 
could not assert on habeas corpus that 
there was error in trying him jointly 
with a fellow offender.—Wilson y. Par- 
don and Parole Board, 294 N.W. 145. 
295 Mich, 179. 
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D.C.Cal. A decision denying applica- 
tion in the nature of writ of error 
coram nobis at common law to set 
aside allegedly void judgment of con- 
viction of kidnapping on ground that 
agents of Federal Bureau of Investiga- 
tion had made threats against petition- 
er’s life which induced him to enter 
a plea of guilty was “res judicata” on 
subsequent application for habeas cor- 
pus on the same ground.—Waley v. 
Johnston, 38 F.Supp. 408, 


D.C.N.J. The function of the writ 
of “habeas corpus’ is to release a per- 
son unlawfully restrained of his liber- 
ty, and submission to that restraint 
under protest should not deprive one 
of the right to release.—U. S. ex rel. 
Filomio v. Powell, 38 F.Supp. 183. 

Where selective service draftee was 
refused re-classification by local board 
because of change in status and was 
transferred to training camp despite 
attempted appeal from that action, and 
draftee refused to take oath on induc- 
tion, his action did not constitute a 
“waiver’’ of civil relief, and he could 
seek relief by habeas corpus, as against 


not tried until ~ 


§ 44 


contention that he should have first 
declined induction and subjected him- 
self to charges of desertion by military 
authorities before he could test his 
detention in a habeas corpus proceed- 
ing. 10 U.S.C.A. § 652; Selective 
Training and Service Act of 1940, 50 
U.S.C.A.Appendix § 301 et seq.—U. S. 


ee rel. Filomio v. Powell, 38 F.Supp. 
r § 37 
C.C.A.Kan. Habeas corpus would not 


lie to secure release of accused on 
ground that he had been placed in 
double jeopardy, where it was not 
alleged in petition for writ, or other- 
wise suggested, that acctsed asserted 
constitutional guaranty against double 
jeopardy in second prosecution, which 
resulted in his conviction and confine- 
ment. U.S.C.A.Const. Amend. 5.—Mc- 
Ginley v. Hudspeth, 120 F.2d 528. 

Tex.Cr.App. Habeas corpus is not 
available to establish jeopardy.—Bx 
parte Hamlin, 152 ea 334. 


D.C.N.Y. Where it is made to ap- 


pee that prosecuting officers caused or 
c<nowingly suffered any false testimony 


to be introdueod, defendant against — 


whom such testimony is given will be 


discharged on a writ of habeas corpus. 
—People ex rel. Albanese v. Hunt, 34 


F.Supp. 444. 

Mich. Habeas corpus is not available 
to test questions of evidence—In re 
Stone, 294 N.W. 156, 295 Mich. 207. 


Mich. Objection to method of proof. 
of prior conviction, by introduction of 
certified copies of judgments of convic- 
tion and by having an expert compare 
fingerprints made by defendant with 
certified copies of fingerprints fur- 
nished by.various prisons of which pe- 
titioner was alleged to have been an 
inmate, could not be raised in habeas 
corpus proceeding.—In re Stone, 294 N. 
W. 156, 295 Mich. 207. 

Ohio App. On the taking of deposi- 
tions of insurer’s investigators to whom 
a defendant in tort action made state- 
ments to enable his attorney to pre-— 
pare hig defense, investigators properly 
refused to answer questions whether 
defendant was operating automobile, 
how he was operating it, when he first 
learned an accident had happened, what 
he was doing at and immediately prior 
thereto, the kind of automobile, for 
whom he was working, and whether in- 
vestigators went to place of accident 
and what they discovered and investi- 
gators were entitled to a writ of habeas 
corpus to secure théir release from cus- 
tody of sheriff, after being found guil- 
ty of contempt for refusing to answer | 
questions, since questions called for 
disclosures of confidential communica- 
tions and for irrelevant and immaterial 
evidence. Gen.Code. § 11526.—In re 
Heile, 29 N.E.2d 175, 65 Ohio App. 45, 


Pa.Super. Alleged conversations be- 
tween accused and district attorney in 
which he advised accused, if guilty, to 
enter pleas without trial, furnished no 
ground for discharge of accused on ha- 
bea corpus.—Commonwealth ex rel. 
Campbell v. Ashe, 15 A.2d 409, 141 Pa. 
Super. 408. 

Alleged promises to accused by coun- 
ty detective or jail warden to effect that 
if accused pleaded guilty to all charges 
they would be sentenced on only one 
furnished no ground for discharge on 
habeas corpus of accused who were sen- 
tenced on all charges, especially where 
accused had been sentenced before and 
had knowledge that the judge alone did 
the sentencing and detective and war- 
den could not speak for him.—Common- 
wealth ex rel. Campbell vy. Ashe, 15 A. 
2d 409, 141 Pa.Super. 408. 

§ 44 
A petitioner was not en- 
to writ of habeas corpus on 
ground that evidenee was obtained 
through unlawful search and seizure, 
and admitted against petitioner, where 
petitioner merely alleged that “two 
officers’ entered his home without war- 
rant, and there was no contradiction 
of respondent’s showing that the offi- 
cers were deputy sheriffs engaged in 
enforcement of state laws. U.S.C.A, 


C.C.A.Kan. 
titled 


Stee 7 ane 
Amend. 4,—Taylor v. Hud 


2d 825, 

Ordinarily, the only 
questions open to review in a proceed- 
g in habeas corpus to obtain release 
om confinement after conviction of a 
penal offense are whether court which 
imposed sentence had jurisdiction of 
offense and of defendant's person, 
whether. sentence pronounced was one 
thorized by law, and whether ac- 
ised was denied assistance of counsel 
his defense in violation of Sixth 
endment, and other questions must 
presented by appeal in criminal 
se. U.S.C.A.Const. Amend, 6.—Scott 

Aderhold, 116 F.2d 797. 
1 hether petitioner was wrongfully 
denied benefit of counsel in his defense 
eriminal cases wherein petitioner 
as convicted of certain crimes was 
pen to review in a habeas corpus pro- 
eding.—Scott vy. Aderhold, 116 F.2d 


©.D.C. Suppression of evidence by 
yvernment would offend constitutional 
aranty of accused person to be “con- 
ronted with witnesses”. against him 
d would entitle such person to relief 

habeas corpus. U.S.C.A.Const, 
end. 6.—In re Curtis, 36 F.Supp. 


kl.Cr.App. Where county attorney 
id district judge promised defendant 
t if defendant would plead guilty to 
rge pending against him, the judg- 
ment and sentence would run concur- 
ently with a sentence previously im- 
d upon defendant, but suspended 
g defendant’s good behavior, and 
ises could not be fulfilled because 
was without authority to pro- 
ide that sentences should run concur- 

at ae defendant was 17 years of 
OM 1 


i terate, without advice of coun- 
and would not have entered his 
except for representations by 
e and attorney, Criminal Court of 
Appeals, on habeas corpus proceedings, 
puld inquire into proceedings and or- 
er defendant discharged from custody, 
r vacate judgment and remand same 
. trial court for further proceedings. 
kl.St.Ann.Const. art. 2, § 20.—Ex 
arte Pennington, 110’ P.2d 923. 


; § 46 

 €.C.A.Kan. Judgments on pleas of 
guilty are presumed to be regular and 
valid and are not to be lightly set aside 
n collateral attack in habeas corpus 
ie vy. Hudspeth, 113 F. 
470. 

.C.A.Kan. If there is ambiguity 
commitment or conflict therein with 
gment in a criminal case, judgment 
y be resorted to in a habeas corpus 
oceeding to ascertain whether_ peti- 
er is unlawfully detained—Walden 
Hudspeth, 115 F.2d 558. 


‘ .C.A.Kan. Where judgment, which 
was pronounced on August 238, 1933, 
‘ovided that defendant should serve 
term of five years in case 53476 to 
ike effect from date of judgment, five 
ears in case 53477 to take effect on 
date of expiration of sentence in case 
53476, and from three to five years in 
case 53424 to begin on date of expira- 
- tion of sentence in case 53477, and two 
- commitments were issued, and _ trial 
court had power to impose consecutive 
sentences, and defendant had not serv- 
Ls d time provided for in sentences, de- 
ndant was not entitled to discharge 
on habeas corpus on ground of am- 
 biguity or conflict in commitments re- 
garding whether sentences should run 
consecutively or concurrently.—Walden 
vy. Hudspeth, 115 F.2d 558. 
- €.C.A.Kan. Ordinarily, the only 
questions open to review in a proceed- 
ing in habeas corpus to obtain release 
from confinement after conviction of 
a penal offense are whether court 
which imposed sentence had jurisdic- 
_ tion of offense and of deffmdant’s per- 
gon, whether sentence pronounced was 
one authorized by law, and whether 
accused was denied assistance of coun- 
sel in his defense in violation of Sixth 
Amendment, and other questions must 
be presented by appeal in criminal 
ease. U.S.C.A.Const. Amend. 6.—Scott 
\ -v. Aderhold, 116 F.2d 797. 
> C.C.A.Mo, A judgment cannot be 
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C.C.A.N.Y. No attack can be made 


on regularity, correctness, or validity 
of original order, in habeas corpus 
proceedings.—U. S. ex rel. Emanuel v. 
Jaeger, 117 F.2d 483. 

D.C.Cal. Where first count of indict- 
ment charged assault with intent to 
rob mail matter, and each of ten other 
counts charged robbery of a different 
mail pouch with dangerous weapons, 
sentence of 25 years on second count 
exhausted court’s powers, and sentences 
under remaining counts were invalid, 
requiring defendant’s release after ter- 
mination of first 25-year sentence. Cr. 
Code § 197, 18 U.S.C.A. § 320.—Colson 
v. Johnston, 35 F.Supp. 317. 

D.C.Ga. Where petitioner was sen- 
tenced in March, 1931. to five years’ 
imprisonment on even-numbered counts 
in indictment, the sentences to run con- 
currently, and sentences on such counts 
were to commence at expiration of 
three-year sentences on odd-numbered 
counts, and District Court thereafter 
revoked probation on even-numbered 
counts and reduced sentence on such 
eounts to three years and eight months, 
and after passage of term at which 
sentence was imposed District Court, in 
petitioner’s absence, and, in accordance 
with mandate of Circuit Court of Ap- 
peals, changed sentence to eight years 
after crediting thereon time from Au- 
gust 19, 1932, to April 9, 1936, and 
petitioner had served over six years 
and eleven months, petitioner was en- 
titled to discharge on habeas corpus. 
Cr.Code, §§ 37, 215, 18 U.S.C.A. §§ 88, 
338; 18 U.S.C.A. § 725.—Greenhaus v. 
Sanford, 37 F.Supp. 644. 

D.C.Kan. Where petitioner, who 
had pleaded guilty, had been given 
eonsecutive sentences of 34% years on 
each of two counts in indictment charg- 
ing violation of White-Slave Traffic 
Act, and indictment charged but one 
offense for which maximum imprison- 
ment was five years, the excess sentence 
above five years was void, and hence 
petitioner was entitled to discharge 
on habeas corpus where petitioner had 
served in excess of five years after con- 
sidering statutory and industrial good- 
time allowance. White-Slave Traffic 
ACE, Of ALO HOS $2, AIS OLSiCvA §039/8.—" 
Caballero v. Hudspeth, 36 F.Supp. 905. 

By a plea of guilty to an indictment 
charging one offense for which maxi- 
mum imprisonment was five years, pe- 
titioner did not thereby ‘‘waive’’ his 
right to object by habeas -corpus to 
a sentence of seven years.—Caballero v. 
Hudspeth, 36 F.Supp. 905 


D.C.Mich. Where court sentencing 
petitioner under two separate indict- 
ments designated in each case that the 
sentence of one year and one day be- 
gin at expiration of the sentence in 
the other case, the admittedly ambigu- 
ous sentences were technically impos- 
sible of performance, though court’s 
intention that they run consecutively 
and not concurrently was apparent, 
and petitioner therefore would be re- 
leased on habeas corpus after serving 
one year and three months.—In re Feg- 
ler, 36 F.Supp. 88. 

D.C.Mo. A judgment cannot be 
lightly set aside by collateral attack 
even on habeas corpus.—Mothershead 
v. King, 37 F.Supp. 210. 


D.C.Pa. Where petitioner was not 
unlawfully imprisoned, habeas ecorpu 
would not lie to obtain release from 
custody on ground that an order of 
a District Court requiring sentence im- 
posed on petitioner to run independent- 
ly of another sentence was void be- 
cause order was entered while case was 
on appeal and district court was with- 
out jurisdiction over it—U. §S. y. 
Rollnick, 33 F.Supp. 863. 

D.C.Tex. Where original judgiaent 
recited a plea of guilty to indictment 
having two counts and provided that 
defendant should be imprisoned for 
five years for offense charged in each 
count, but was silent as to whether 
terms of imprisonment should run con- 
secutively or concurrently, and 
amended judgment was subsequently 


was 

judgment, 

habeas corpus was granted.—Ex parte 
Hill, 36 F.Supp. 191. 

Alaska. Notwithstanding portion of 
judgment which released defendant on 
bail pending appeal from conviction 
for assault and battery, and which 
approved appeal bond, was void as be- 
ing in excess of power of United States 
commissioner and ex officio justice of | 
the peace, the rest of the judgment 2 
convicting the defendant and imposing 
sentence was valid and could not be 
attacked on habeas corpus on asserted 
ground that void portion of judgment 
rendered the whole judgment void.— 
Olsen v. Todd, 9 Alaska 14. 

Fla. A record, showing that defend- 
ant entered plea of guilty as charged 
in indictment for first degree murder 
and that court adjudged him guilty of 
such offense and pronounced sentence 
of imprisonment for life on recommen- 
dation of state attorney, supported al- 
legation of defendant’s habeas corpus 
petition that court did not take and 
consider testimony and determine 
therefrom degree of unlawful homicide 
of which defendant should. be ad- 
judged guilty, so that judgment was 
void and defendant should be dis- 
charged from custody _ thereunder. 
Comp.Gen.Laws 1927, § 7140.—In re 
Barnes, 200 So. 93. 

Ga. Where time fixed for execution 
of defendant had expired by reason of 
supersedeas pending determination of 
writ of error to Supreme Court, order 
fixing a new date of execution entered 
without the presence of the defendant 
did not deprive defendant of his con- 
stitutional rights, and did not entitle 
him to discharge on petition for habeas 
corpus, but only to a remand to the 
trial court for resentence during his 
presence in court. Code 1933, § 27- 
2521; U.S.C.A.Const. Amend. 14.— 
Smith v. Henderson, 10 S.H.2d 921, 190 
Ga. 886. 

Iowa An alleged error in sentencing 
defendant on plea of guilty of murder 3 
without first examining witnesses to 
determine the degree of offense did not 
render judgment void as basis for dis- 
charge in habeas corpus proceeding. 
Code 1939, §§ 12503, 12913; Const. art. 
1, §§ 1, 9, 10.—Convey v. Haynes, 298 
N.W. 647, 230 Iowa 485, 134 A.L.R. 
966; Cullon v. Haynes, 298 N.W. 851, 
230 Iowa 489. 4 


Kan. Where journal entry recited 
that a defendant pleaded guilty to 
charge of forgery in second degree and 
was sentenced to serve in penitentiary 
until discharged by law, and_ sheriff 
was ordered to deliver defendant to 
penitentiary to be confined therein for 
a term of two to twenty years, or until 
discharged according to law, sentence 
construed as for a term of not less 
than nor more than ten years was not 
void, and defendant was not entitled 
to an order of release on writ of habe- 
as corpus before serving his sentence. 
Gen.St.1935, 21-608, 21-631.—Loftis v. 
Amrine, 105 P.2d 890, 152 Kan. 464. 


Ky. A habeas corpus proceeding, for 
purpose of determining right of one 
confined under a judgment of convic- 
tion, is a ‘‘collateral attack”? on the 
judgment of confinement and will be 
granted only if the judgment is void, 
and the sole inquiry in such proceed- 
ing is whether indictment describes an 
offense of the class which the law 
recognizes and of which the court had 
jurisdiction—Hageman y, Kirkpatrick, 
143 S.W.2d 506, 283 Ky. 798. 

Ky. Where minor was sentenced to 
one year’s confinement in the House of : 
Reform at Greendale, upon expiration 7 
of the term, the circuit court properly 
ordered his release on petition for a 


- 


writ of habeas corpus. Ky.St. § 
2095b-13.—Commonwealth y. Crawford, 
147 S:W.2d 1019, 285 Ky. 382. 

Ky. A habeas corpus proceeding is 
a “collateral attack’? on a judgment 
under which a prisoner is confined and 
may be sustained only where the judg- 
ment is void.—Commonwealth vy. Craw- 
ford, 147 S.W.2d 1019, 285 Ky. 382. 

Ky. Where authority is vested in 
the court to impose sentences to partic- 
ular institutions for varying lengths 
of time, a judgment imposing a lesser 
punishment than the minimum  pro- 
vided by law is merely erroneous and 
not void, and habeas corpus will not 
lie—Commonwealth y. Crawford, 147 
S.W.2d 1019, 285 Ky. 382. 

N.Y. Even without statute limiting 
jurisdiction of court to examine in 
habeas corpus proceedings validity of 
sentence of imprisonment passed on 
accused by another court, there are 
analogous limitations of jurisdiction 
arising from nature and objects of writ 
itself, as defined by common law, from 
which its name and incidents are de- 
rived. Civil Practice Act, § 1231.— 
People ex rel. Carr vy. Martin, 35 N.E.2d 


636, 286 N.Y. 27, reversing 24 N.Y.S. 
2a 729, 261 App.Div. 865. 
N.Y.App.Div. One who was con- 


victed of robbery, third degree, while 
armed, wag not entitled to release from 
prison on habeas corpus, on ground 
that there was no such crime under 
the Penal Law, since the fact that 
relator was armed during the commis- 
sion of the crime was not part of the 
crime itself, but merely had to do 
with increased punishment. Penal 
Law, § 2120 et seq.—People ex rel. De 
Bernardo v. Martin, 24 N.Y.S.2d 804, 
261 App.Div. 870. 

N.Y.App.Div. Where a defendant 
fails to appeal from a judgment of 
conviction embodying an incorrect sen- 
tence, he may raise the question later 
by habeas corpus proceedings or by an 
application for a re-sentence in the trial 
court.—People v. Mellon, 25 N.Y.S.2d 
650, 261 App.Div. 400. 

N.¥.Sup. Provisions of statute ex- 
cluding from benefits of writs of ha- 
beas corpus persons committed or de- 
tained by virtue of the final judgment 
or decree of a competent tribunal of 
eivil or criminal jurisdiction apply 
only when tribunal had jurisdiction to 
render the judgment. Civil Practice 
Act, § 1231.—People ex rel. Prudhomme 
v. Superintendent of New York State 
Reformatory for Women at Bedford 
Hills, 21 N.Y.S.2d 563. 

N.Y.Sup. The correctness of a re- 
sentence may not be reviewed by means 
of habeas corpus. Civil Practice Act, 
§§ 1251, 1252, 1254.—People ex rel. Van 
Orden y. Warden of City Prison, 27 
NoYa8.2011 35: 


N.Y.Gen.Sess. If court exceeds its 
power and sentence in whole or in part 
is illegal, or where it has no power to 
render judgment and case is not one 
where an error merely is to be cor- 
rected, prisoner’s remedy is, according 
to the peculiar circumstances of the 
case, either to proceed under statute 
by writ of habeas corpus, or to appeal 
if time to do so has not expired. Civ- 
il Practice Act, § 1230.—People v. 
Brooks, 24 N.Y.8.2d 576. 


N.D. Where court orally pronounced 
against one convicted of driving a 
motor vehicle while he was intoxicated, 
a fine of $50 and a sentence of 60 
days in jail, and two days later the 
judge signed a written judgment con- 
taining the additional provision that 
on motorist’s failure to pay the fine he 
must serve an additional day in jail 
for every $2 of the fine remaining un- 
paid, the additional provision was in- 
valid, and motorist after serving 60 
days in jail was entitled to release on 
habeas corpus, notwithstanding that 
fine was not paid. Comp.Laws 1913, §§ 
4331, 10924-10926, 10933, 10935, 10941, 
10942.—State ex rel Perry v. Garecht, 
297 N.W. 132. 

Ok1.Cr.App. When a person is held 
in custody under a void order of com- 
mitment, or is imprisoned without due 
process of law under the sentence of 
any court of the state, it is the court’s 
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duty, on habeas corpus to inquire into 
the illegality of the commitment when 
the matter is properly before it, and, 
if it be adjudged that the order of 
commitment was made without au- 
thority of law, the person will be 
entitled to a discharge from custody. 
Ok1.St.Ann.Const. art. 2, § 7—Ex parte 
Stinnett, 110 P.2d 810. 

OkL.Cr.App. Where a person is held 
in custody under a void order of com- 
mitment, or is imprisoned without due 
process of law 
any court of the state, it is the court’s 
duty on habeas corpus to inquire into 
the illegality of the commitment when 
the matter is properly brought before 
it, and, if it be adjudged that the order 
of commitment was made without au- 
thority of law, the person in custody 
will be entitled to a discharge from 
custody.—In re Flowers, 111 P.2d 509. 

Pa. A defendant sentenced on each 
of six’counts of indictment was not 
entitled to release on Irabeas corpus on 

round that there could be but one 
judgment and sentence on an indict- 
ment containing several counts.—Com- 
monwealth ex rel. Jenkins v. Ashe, 19 
A.2d 472, 341 Pa. 334. 

Pa.Super. A parole violator, sen- 
tenced to imprisonment in state pen- 
itentiary for full unexpired term of 
maximum sentence previously imposed 
on his plea of guilty of escape there- 
from while serving unexpired portion 
of sentence for larceny of automobile 
because of his conviction of another 
crime while on parole, was not enti- 
tled to release from custody on writ of 
habeas corpus. 18 P.S. §§ 251, 2774; 
19 P.S. § 241; 61 P.S. § 305.—Com- 


-monwealth ex rel. Warner v. Ashe, 14 


A.2d 460, 140 Pa.Super. 496, 

Pa.Super. Relator could not com- 
plain because he received a maximum 
sentence of 5 years on one charge of 
robbery with aggravating circumstances 
and a maximum sentence of 10 years 
on another charge of robbery with ag- 
gravating circumstances and_ indict- 
ment for second offense failed to charge 
that he had been convicted of a prior 
similar offense, where both sentences 
imposed were within maximum pre- 
seribed by statute, and neither of the 
sentences was imposed for a_ second 
offense. 18 P.S. §§ 2892, 3731.-Com- 
monwealth ex rel. Conrad v. Ashe, 15 
A.2d 926, 142 Pa.Super. 254. 


Pa.Super. The fact that when rela- 
tor was called for sentence on a plea 
of guilty to charge of feloniously us- 
ing explosives, an officer from another 
county appeared in court and stated to 
the court that relator was suspected of 
having committed an offense in such 
other county, but that there was not 
sufficient evidence to warrant an ar- 
rest, afforded no ground for relator’s 
discharge on habeas corpus. 18 P.S. § 
3045; 19 P.S. § 241.—Commonwealth 
ex rel. Fake vy. Smith, 19 A.2d 745, 144 
Pa.Super. 497. 


Pa.Com.Pl. Where a party is in cus- 
tody by virtue of a final decree of 
judgment or process thereon, by a 
eourt of competent jurisdiction, no in- 
quiry into the process which led_ to 
the decree is to be had, and no relief 
administered on habeas corpus.—Ferree 
vy. Douglas, 23 West. 155, appeals dis- 
missed 21 A.2d 472. 

Tex.Cr.App. Where evidence that 
constable had not seen relator in habe- 
as corpus proceeding since before re- 
jJator’s conviction until several months 
later disclosed that constable did not 
take custody of relator by virtue of 
judgment of conviction, relator was 
improperly held in custody for non- 
payment of release fee taxed as part 
of the costs, because the taxation of 
such release fee was illegal under stat- 
ute which prohibits the taxation of 
any item of costs for a purported serv- 
ice which was not actually performed. 
Code Cr.Proc.1925, arts. 1011, 1065, 


subd. 5.—Ex parte Griffis, 145 S.W.2d 
192. 

Tex.Cr.App. Where indictment 
charged ordinary robbery and then 


averred use of a firearm, but sentence 
imposing life imprisonment — recited 
that accused had been adjudged to be 


under the sentence of: 
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guilty of robbery, thereby indicating 
that state had abandoned the charge 
of robbery with firearms, for which 
offense accused contended only death 
or a term for years, and not life im- 
prisonment, could be imposed under 
statute, the unappealed from judgment 
was not shown to be void so as to 
warrant habeas corpus upon original 
application to Court of Criminal Ap- 
peals.  Pen.Code 1925, art. 1408.—Ex 
parte Layman, 146 S.W.2d 405. 

_ Tex.Cr.App. A commitment by a 
justice of the peace for failure to give 
peace bond is reviewable by writ of 
habeas corpus. Code. Cr.Proe.1925; 
arts. 79, 85.—Dx parte Salamy, 147 S. 
W.2d 487. 

Tex.Cr.App. Where no judgment 
had been entered upon docket of jus- 
tice of the peace, although assistant 
district attorney had made notation 
on jacket of case that defendant would 
plead guilty and would pay fine by 
order of assistant district attorney, 
there was no judgment such as might 
be used as a plea in bar of a subse- 
quent prosecution and defendant was 
entitled to release under writ of ha- 
beas corpus. Code Cr.Proc.1925, art. 
He sie parte Marple, 147 S.W.2d 

Va. A writ of habeas corpus may 
not be invoked for failure of a verdict 
to state the degree of guilt, where 
accused has been convicted of murder 
in the first degree and sentenced ac- 
cordingly, notwithstanding that imposi- 
tion of sentence upon -yerdict might 
have been cause for reversal upon 
appeal.—Hobson v. Youell, 15 S8.H.2d 
76, 177 Va. 906. 

A statement, in circuit court’s judg- 
ment, that on defendant’s plea of guilty 
to a short statutory form of indictment 
for murder the court proceeded ‘‘to 
hear and determine the measure of his 
punishment”, was conclusive on its face 
and not open to ‘collateral attack” on 
habeas corpus proceedings, where cir- 
cuit court had jurisdiction to try and 
to convict defendant of offense charged. 
Code 1936, § 4865.—Hobson y. Youell, 
15 S.E.2d 76, 177 Va. 906. 

Where record on habeas corpus pro- 
ceeding to review judgment convicting 
petitioner of first-degree murder under 
plea of guilty to a short statutory form 
of indictment. for murder showed that 
counsel was appointed for petitioner, 
and judgment was regular on its face 
and indicated that extent of punish- 
ment was duly determined by trial 
court, and it was clearly established 
that petitioner was legally charged 
with first-degree murder, petitioner was 
held pursuant to a “valid commitment” 
and was not entitled to discharge on 
habeas corpus. Code 1936, §§ 4394, 
4865, 4919.—Hobson y. Youell, 15 S.H. 
2d 76, 177 Va. 906. : 

Wash. To render a judgment in a 
eriminal case immune from attack by 
habeas corpus, the court which render- 
ed the judgment must have had not 
only jurisdiction of subject matter and 
of defendant’s person, but also author- 
ity to render particular judgment in 
question, and, if either of such ele- 
ments is wanting, the judgment is 
fatally defective and open to collateral 


attack.— Williams vy. McCauley, 108 P. 
2a 822. 
Wash. Where petitioner was con- 


victed for first degree forgery and sen- 
tenced under indeterminate sentence 
law to state penitentiary for not less 
than 14 nor more than 20 years, and 
maximum minimum sentence which 
eould have been lawfully imposed was 
5 years, and petitioner, who did not 
appeal from conviction, had served 5 
years on sentence, and maximum sen- 
tence of 20 years was correctly im- 
posed, and it was not claimed that 
court which imposed sentence did not 
have jurisdiction, petitioner was not 
entitled to discharge on habeas corpus, 
although minimum sentence of 14 years 
was void, but petitioner was eligible 
for consideration by board of prison 
terms and paroles as though he had 
served a lawful minimum sentence 
Reui.Rev.Stat. § 2281.—Williams y. Me- 
Cauley, 108 P.2d 822. 

Wash. Where accused was convicted 


~ 


‘of which the superior court of 
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of robbery and also on separate charge 
of being an habitual eriminal and com- 
mitted to penitentiary under sentence 
on habitual criminal charge, accused, 
although he had served time equivalent 
to term imposed for robbery according 
to clerk’s minute entry with respect 
thereto, no final judgment in the form 
required by statute being entered upon 
such conviction, was not entitled to be 
released on habeas corpus because sen- 
tence and commitment on _ habitual 
criminal charge were void, but was re- 
turned to court where he was convicted 
of robbery for entry of a proper final 
judgment and sentence upon such con- 
viction, taking into consideration 
habitual criminal conviction as increas- 
ing punishment. Rem.Rev.Stat. § 431. 
—Blake vy. Mahoney, 113 P.2d 1028. 

Wash. Writ of habeas corpus can- 
not be used to collaterally attack a 
judgment, even though the judgment 
is erroneous, if not utterly void.—Voigt 
v. Mahoney, 116 P.2d 300. 

Where an information charged that 
crime was committed in the county, 
that the crime was first-degree ee 

a 
county, a court of general jurisdic- 
tion, had jurisdiction, and accused was 
arrested on a warrant, taken before 


‘the court, arraigned, and pleaded guil- 


ty, the accused could not obtain his re- 
lease on habeas corpus based on _ theo- 
ry that judgment of that court was 
void on its face—Voigt v. Mahoney, 
116 P.2d 300. ‘ 

A judgment because it is excessive 
or deficient, or because of some irregu- 
larity in the procedure occurring at or 
before the trial, may be erroneous and 
Bee void.—_Voigt v. Mahoney, 116 P.2d 
300. 

Where judgment in original criminal 
action was not void on its face even 
though it might have been erroneous 


‘because no jury had been called or im- 


paneled to determine the degree of 
murder of which accused was guilty 
or the punishment therefor, the judg- 
ment could not be attacked collaterally 
by petition for writ of habeas corpus. 
—Voigt v. Mahoney, 116 P.2d 300. 
Where petitioner was charged with 
first-degree murder, arrested on a war- 
rant, and taken before the court where 
he pleaded guilty, but no jury was 
ealled or impaneled to determine the 
degree of murder of which petitioner 
was guilty or the punishment there- 
for, the judgment, sentence, and com- 
mitment were not limited ‘to penalty 
for manslaughter, and, resting solely 
upon conviction for murder of first de- 
gree, were valid on their face, and 
eould not be attacked collaterally by 
writ of habeas corpus. Rem.Rey.Stat. 


ey ost vy. Mahoney, 116 P.2d 
300. 
W.Va. Where trial court in prosecu- 


tion for attempted armed robbery had 
jurisdiction to impose allegedly exces- 
sive sentence of 25 years, contention 
that the sentence was excessive could 
not be inquired into on writ of habeas 


aad parte Farmer, 14 S8.H.2d 
Wis. Eyen if an error in procedure 


had been committed by court in first 
sentencing minor and then suspending 
the sentence upon placing him on pro- 
bation, the provision imposing sentence 
would have been merely erroneous and 
not a “jurisdictional defect’, and hence 
would not be reviewable in habeas cor- 
pus proceeding. 8.1939, §§ 57.01(1) 
57.05(1).—State ex rel. Currie vy. Me- 
Cready, 297 N.W. 771, 238 Wis. 142. 

Wyo. One sentenced to life term in 
penitentiary on his plea of guilty of 
second degree murder is not entitled 
to release from custody in habeas 
corpus proceeding on ground of dis- 
trict court judge’s promise to impose 
sentence of only five years’ imprison- 
ment if such plea were ertered.—Smith 
v. Roach, 106 P.2d 536. 


§ 50 
N.Y.Co.Ct. Where relator, sentenced 
from 5 to 15 years for attempted 
robbery and 5 to 10 years additional 
for being armed, had pleaded guilty, 
and when judge, reviewing facts, stat- 
ed that relator was armed, no denial 
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of such fact was made by relator or 
counsel, habeas corpus . proceeding 
brought on theory relator was enti- 
tled to reduction of sentence because 
he was not armed would be dismissed. 
Penal Law, §§ 1944, 2124.—People ex 
rel. Bai v. Brophy, 21 N.Y.S.2d. 824, 
affirmed 21 N.Y.S.2d 825, 259 app De 
ree reargument denied 23 N.Y.S.2d 
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C.C.A.Kan. Action of trial court in 
criminal case on motion for new trial 
on ground of alleged newly discovered 
evidence, which motion was filed after 
appeal from conviction had been taken, 
could not be basis for release of con- 
victed accused upon habeas corpus, 
since court in criminal case had no ju- 
risdiction to entertain the motion, and 
hence any action taken upon the mo- 
tion was not prejudicial to accused.— 
Casebeer v. Hudspeth, 114 F.2d 789. 


\ 
D.C.N.Y. If inducted into army un- 
der Selective Training and Service Act, 
plaintiff, who claimed that he had er- 
roneously given wrong date of his 
birth when he registered and on ques- 
tionnaire, could sue out a writ of 
habeas corpus and present issue of his 
age, jurisdiction of local board over 
laintiff, and legality of board’s action. 
Sicetice Training and Service Act of 
1940, §§ 1 et seq., 2, 10(a) (2), 50 U.S. 
G.A. Appendix, §§ 301 et seq, 302, 310 
sey, (2).—Dick v. Tevlin, 37 F.Supp. 
836. 


D.C.N.Y. A writ of habeas corpus to 
inquire into cause of detention of one 
inducted into army under Selective 
Service Act was discharged under cir- 
cumstances showing that local board’s 
investigation was fair and its findings 
were supported by substantial  evi- 
dence. ‘Selective Service and Training 
Act of 1940, § 1 et seq. 50 U.S.C.A, 
Appendix § 301 et seq.—U. S. ex rel. 
Hrrichetti v. Baird, 39 F.Supp. 388. 
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C.C.A.Or. Under Oregon statute pro- 
viding that militia shall consist of 
United States male citizens ‘resident 
within the state,’ enlistment in Ore- 
gon National Guard of 19-year old boy 
whose domicile was in Washington but 
who had temporary residence in Ore- 
gon while attending university in Ore- 
gon during school year, was valid, since 
statute required only “residence” with- 
in state, as distinguished from ‘“dom- 
icile,” hence boy was not entitled to 
discharge on habeas corpus from active 
service ordered by proclamation of the 
President. Code Or.1930, 5§2-101.— 
Owens v. Huntling, 115 F.2d 160. 
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N.Y.App.Div. The proper and only 
method of obtaining relief from exces- 
sive bail in either civil or criminal 
cases is by writ of habeas corpus.— 
People ex rel. Deliz y. Warden of City 
Prison (Tombs) in City of New York, 
21 N.Y.S.2d 4385, 260 App.Div. 155. 

The statute making final a decision 
of a judge fixing bail, so far as re- 
view by appeal is concerned, does not 
deprive defendant of constitutional pro- 
tection against being held in exces- 
Sive bail, and relief from excessive bail 
can be granted by Supreme Court un- 
der writ of habeas corpus, not as a 
review of prior determination fixing 
bail, but in protection of such consti- 
tutional right. Code Cr.Proc. §§ 563, 
566; Const. art. 1, § 5.—People ex rel. 
Deliz v. Warden of City Prison 
(Tombs) in City of New York, 21 N. 
¥.S.2d 435, 260 App.Div. 155, 

The power to grant relief from ex- 
cessive bail by habeas corpus should 
be exercised only in cases where there 
has been a real invasion of defendant’s 
constitutional right that excessive bail 
shall not be required, and not where 
there is mere difference of Opinion as 
to amount fixed. Const. art. 1, § 5.— 
People ex rel. Deliz vy. Warden of City 
Prison (Tombs) in City of New York, 
21 N.Y.S.2d 435, 260 App.Div. 155. 

That bail was fixed by justice in 
Court of General Sessions did not de- 
prive Supreme Court of right to give 
relief against excessive bail in habeas 
corpus proceeding. Code Cr,.Proc. §§ 


563, 566; Const. art. 1, § 5.—People ex 
rel. Deliz v. Warden of City Prison 
(Tombs) in City of New York, 21 N.Y. 
$.2d 4385, 260 App.Div. 155. 
N.Y.App.Diyv. An order fixing bail is 
not a “final order’? and is not appeal- 
able and in so far as such an order 
may violate constitutional guaranties 
against excessive bail, relief may be 
granted under a writ of habeas corpus. 
—-People on Complaint of v. Doe, 
26 N.Y.S.2d 458, ae App.Div. 504. 


C.C.A.N.Y. Habeas corpus proceed- 
ings cannot be used to review, as on 
appeal, the court action which has led 
to the commitment order.—vU. S. ex rel. 
Emanuel y. Jaeger, 117 F.2d 483. 

Where president and sole stockholder 
of company which had petitioned for 
reorganization entered into agreement 
whereby another was to furnish neces- 
sary cash to consummate reorganiza- 
tion and bankruptcy court had juris- 
diction to order president individually 
to make refund on nonconsummation of 
plan contemplated by the agreement, 
but record did not justify the order, 
order committing the president for con- 
tempt for noncompliance with the re- 
fund order was authority, not subject 
to attack in habeas corpus proceedings, 
for marshal to hold the president in 
eustody.—U. 8S. ex rel. Hmanuel vy. 
Jaeger, 117 F.2d 483. 

Cal.App. In proceeding to have hus- 
band punished for contempt for failure 
to pay attorney fees ordered in first 
wife’s separate maintenance action, re- 
fusal of second wife, who was not a 
party in contempt proceedings but ap- 
peared as witness, to disclose where she 
kept money which she withdrew from 
a joint bank account kept with her 
husband, did not constitute ‘‘perjury”’, 
and writ of habeas corpus would issue 
to secure her release from a commit- 
ment for contempt based on perjury, 
where second wife’s testimony was not 
false on face of record, and testimony 
sought to be elicited was not material 
to the issues. Pen.Code, § 118; Code 
Civ.Proc. § 2065.—Hx parte Blache, 105 
P.2d 635. 

Fla. Where court had jurisdiction to 
restrain petitioners from engaging in 

ractice of optometry in violation of 
aw and acts committed by them subse- 
quent to entry of injunctive order 
were not shown to be different from 
those intended to be enjoined, petition- 
ers seeking writ of habeas corpus were 
properly remanded to custody of sher- 
iff. Acts 1939, ec. 19031.—State ex rel, 
Buckner v. Culbreath, 3 So.2d 380. 

One may not violate a court order, 
even though erroneously entered, and 
when punished for his misdeed have the 
propriety of the order which he has 
violated reviewed on habeas corpus.— 
State ex rel. Buckner v. Culbreath, 3 
So.2d 880. 

N.D. Where clerk of district court 
without authority ordered commitment 
of one accused of contempt to the coun- 
ty jail without an order of the district 
court to that effect, accused was. enti- 
tled to discharge from custody.—Gaschk 
v. Kohler, 294 N.W. 441, 

Okl. The refusal of demand for jury 
trial by persons cited for contempt for 
failure to pay money for support of 
illegitimate child as ordered in bastardy 
proceeding rendered order of conviction 
erroneous, and on confession of error 
by county attorney writ of habeas cor- 
pus would be granted. 21 OklI.St.Ann. 
§§ 565-568; Ok1St.Ann.Const. art. 2, § 
25.—Ex parte Mitchell, 113 P.2d 979. 

Tex. Where complaint against a di- 
vorced husband for disobedience of a 
child support order was sworn to be- 
fore divorced wife’s attorney acting as 
a notary public and divorced husband 
was adjudged in contempt and com- 
mitted to jail, deereé of contempt was 
void and divorced husband was enti- 
tled to a writ of habeas corpus,—Ex 
parte King, 143 Sead 580. 

Ga. In habeas corpus. proceeding 
brought by father against mother to 
secure custody of minor child, superior 
court properly gave effect to original 
divorce decree giving to each of par- 
ents custody of child for six months 


in each year, rather than to decree as 
amended at a subsequent term with- 
drawing father’s right to custody of 
child, even though amendment made 
decree conform to original decree as 
orally rendered, where there was no 
proceeding brought for purpose of 
amending decree as entered, with due 

notice to father, Code 1933, § 24-104, 

ae 6.—Crowell v. Crowell, 11 S.H.2d 

IiLApp. The record of dependency 
proceedings in county court and re- 
citals, affirmatively showing such 
court’s jurisdiction of parties and sub- 
ject matter, in decree awarding depend- 
ent children’s custody to county proba- 
tion officer, purport verity and cannot 
be collaterally attacked in habeas 
corpus proceeding by petitioning moth- 
er’s oral testimony dehors the record 
that she was a minor when she entered 
appearance and filed waiver of process 
in dependency proceedings. Smith- 
Hurd Stats. c. 23, § 196 et seq.—People 
ex rel. Green v. Hapenney, 32 N.E.2d 
640, 309 IlLApp. 436. 

Neb. Where father and his first 
wife were divorced shortly after birth 
of child, and child was then permitted 
te live with father’s brother and sis- 
ter-in-law, who provided child with a 
good home for about 17 months with- 
out aid from father, who manifested 
little interest in child and purchased 
nothing for child but one toy on one 
occasion, brother and __ sister-in-law 
were entitled to retain custody of child 
as against claim of father, who was a 
bartender and who upon his remar- 
riage sought to obtain custody of child. 
—Ex parte Kaufmann, 299 N.W. 617. 

Pa.Super. A writ of habeas corpus 
is not the proper proceeding to pass 
upon and determine the amount due 
for care and keeping of a _ child.— 
Commonwealth ex rel, Cummings v. 
AG ae 15 A.2d 529, 141 Pa.Super. 


Tex.Civ.App. In habeas corpus pro- 
ceeding to obtain custody of infant, 
the rights of conflicting claimants are 
to be determined as in other civil ac- 
tions by courts exercising broad eq- 
uitable powers.—York v. Holt, 144 S. 
W.2d 415. 

Tex.Civ.App. In habeas corpus pro- 
eeeding to obtain custody of infant, 
the paramount issue to be determined 
is the welfare of the infant and in 
whose custody ‘his best interests will 
Geico yeteny one v. Holt, 144 S.W.2d 
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Ga. A decree in a divorce case 
awarding custody of minor child gives 
only a prima facie right, and a court 
in a subsequent habeas corpus pro- 
ceeding is not always concluded by 
terms of divorce decree.—Crowell v. 
Crowell, 11 S8.E.2d 190. 

§ 113 

D.C.N.Y. A writ of habeas corpus is- 
sued by District Court would not run 
outside of the district.—U. S. ex rel. 
Rubin v. Powell, 1 F.R.D. 644. 


Colo. To warrant a hearing in habe- 
as corpus proceeding, court must have 
jurisdiction of respondents and person 
allegedly suffering restraint, and or- 
dinarily the alleged restraint must be 
exercised upon such person within the 
state or territory, since no sovereignty 
by its judgment can aoe restrain 
or relieve persons beyond its limits. 
735 C.S.A. c. 77, § 3.—Ex parte Emer- 
son, 108 P.2d 866. 

Generally, if respondent is able to 
produce the party allegedly restrained, 
writ of habeas corpus may issue, not- 
withstanding that the party restrained 
is not within the state. °35 C.S.A. e«. 
as 8.—Ex parte Hmerson, 108 P.2d 
Where it was alleged that at about 
11 o’clock a. m, on day writ of habeas 
corpus issued petitioner was still in 
hands of respondents and that police 
sergeant directly controlling his cus- 
tody was informed by counsel that 
writ was being applied for immediately 
and that information was conveyed to 
Wyoming officer to whom _ petitioner 
was delivered in compliance with an 
interstate compact, petition should not 
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have been dismissed but testimony 
should have been taken as to whether 
respondents had right to deliver peti- 
tioner to Wyoming officer and as to 
whether respondents could effect return 


of petitioner if writ should issue so 
as to bring proceeding within the ex- 
ception to the general rule that no 
sovereignty by its judgment can direct- 
ly restrain or relieve persons beyond 
BUS plIMIGSs 30 CS care Caal is 3.—HDx 
parte Emerson, 108 P.2d 866. 

Ga. A judge of superior court sit- 
ting in his circuit had no authority 
to grant a writ of habeas corpus for 
custody of minor child, where alleged 
illegal detention did not exist in a 
county of circuit in which judge was 
sitting. Code 1933, § 50-103.—Girtman 
v. Girtman, 11 §.H.2d 782, 191 Ga. 173. 

§ 115 
_ Ga. A superior court judge has full 
jurisdiction to entertain habeas corpus 
petition by any person detained within 
such judge’s circuit, though detention 
be under judgment of superior court 
of another circuit.—Wilcoxon v. Ald- 
redge, 15 §.H.2d 878. 

A judge of superior court of county, 
in jail of which one sentenced to death 
on conviction in superior court of an- 
other county for rape was confined 
until time for execution, had jurisdic- 
tion to entertain his habeas corpus 
petition for release from custody on 
meritorious grounds. Code, § 26-1302. 
—Wilcoxon v. i ae 15 S$.H.2d 873. 
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Fla. A proceeding wherein question 
was legal sufficiency of a warrant 
charging petitioner with having pos- 
session of an apparatus for sale and 
disposal of mints in violation of stat- 
ute prohibiting operation of slot ma- 
chines was properly before Supreme 
Court on original jurisdiction by habe- 


as corpus. Acts 1937, ¢c. 18143.—Moss 
v. Graves, 200 So. 68. 
Okl1.Cr.App. In absence of extreme 


emergency, the Criminal Court of Ap- 
peals will not entertain an original 
application for a writ of habeas corpus 
where application has not been previ- 
ously presented and writ refused by 
district court of county where petition- 
er is restrained.—In re McDonald, 112 
P.2d 428. 

Wash. The Supreme Court will de- 
cline assumption of original jurisdic- 
tion in either habeas corpus or manda- 
mus proceedings except in cases -in- 
volving interests of state at large, or of 
the public, or when it is necessary in 
order to afford an adequate remedy, 
Const. art. 4, § 4.-State ex rel. Pacific 
Bridge Co. v. Washington Toll Bridge 
Authority, 112 P.2d 135. 

Wash, Under the constitutional pro- 
visions, the state Supreme Court had a 
discretionary power to exercise or re- 
frain from exercising its jurisdiction 
in original habeas corpus proceedings 
and could require that resort be had 
first to Superior Court. Const.Wash. 
art. 4, §§ 4, 6.—Voigt v. Mahoney, 116 
P.2d 300. 

Where, under constitutional provi- 
sions, the state Supreme Court had 
discretionary power to exercise orig- 
inal jurisdiction or to refrain from do- 
ing so, court was justified in denying 
a petition for habeas corpus to which 
an answer had been filed denying the 
material allegations of the petition, be- 
cause of the inexpediency of determin- 
ing questions of fact in the Supreme 
Court. Const.Wash. art. 4, §§ 4, 
Voigt v. Mahoney, 116 P.2d 300. 
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C.C.A.Cal. The senior circuit judge 
would not issue writ of habeas corpus 
and thus disqualify himself from act- 
ing on an appeal from the final order 
jn the proceedings, where no reason 
was shown why application could not, 
with equal propriety and facility, be 
presented to a United States district 
judge or District Court. 28 U.S.C.A. § 
463(a).—Sweetney v. Johnston, 121 
F.2d 445. 

D.C.Md. Scope of operation of ha- 
beas corpus in federal courts has been 
extended rather than contracted by 
acts of Congress. 28 U.S.C.A. §§ 451- 
466.—Gall vy. Brady, 39, F.Supp. 504. 


" § 122 


§ 122 

C.C.A.9. The power of Circuit Court 
of Appeals to issue writs of habeas 
corpus is in aid of the court’s appellate 
jurisdiction only.—In re Anderson, 117 
aeae 939, certiorari denied 118 F.2d 

C.C.A.N.Y. One who was convicted 
in a state court of New York, who 
procured issuance by a state court of a 
writ of habeas corpus to review his 
detention and who, after various pro- 
ceedings, was denied both leave to ap- 
peal and release on habeas corpus, was 
not entitled to issuance of writ by fed- 
eral court, in absence of indication that 
state law did not give adequate relief, 
but his remedy, if any, was by appli- 
eation to Supreme Court of the United 
States for certiorari—U. S. ex rel. 
Lesser v. Hunt, 117 F.2d 30, affirming 
U. S. ex rel. Lesser v. People of State 
of New York, 34 F.Supp. 730. 

D.C.Ky. Before a. federal district 
court is asked to issue a writ of habe- 
as corpus, in the case of a person 
held under a state commitment, re- 
course should be had to whatever ju- 


dicial remedy is afforded by the state. | 


28 U.S.C.A. §§ 452. 453.—Hx parte 
Sharpe, 36 F.Supp. 386. 

In absence of exceptional cirecum- 
stances which justify issuance of writ 
of habeas corpus by a lower federal 
court, in case of a prisoner held under 
state commitment, petitioner should 
be required to have the state court 
judgment reviewed through proper pro- 
ceedings by United States Supreme 
Court, 28 U.S.C.A. §§ 452, 453.—Ex 
parte Sharpe, 36 F.Supp. 386. 

Weere petitioner, 
habeas corpus from federal District 
Court after conviction in state conrt, 
accepted judgment of state court and 
did net appeal to state court of last re- 
sort and all evidence regarding invol- 
untary character of his confession 
which was given in habeas corpus pro- 
ceeding was also presented to jury in 
state trial under instructions giving 
principles of law applicable thereto, the 
petitioner was afforded “due process of 
law’? by the judicial machinery pro- 
vided by the state government, and 
failure to take advantage of the judi- 
cial machinery provided by the state 
on account of lack of funds, lapse of 
time or other personal reason did not 
entitle him to writ of habeas corpus. 
28 U.S.C.A, §§ 452) 453 3 Usierag 
Const. Amends. 5, 14.—In re Sharpe, 36 
F.Supp. 386. 
federal District Court is not. 
properly called upon to review by writ 
of habeas corpus validity of a state 
court judgment where the defendant 
voluntarily elects not to have the pro- 
eeedings reviewed by state court of 
last resort. 28 U.S.C.A. 8§ 452, 453.— 
Ex parte Sharpe, 36 F.Supp. 386. 


D.c.Ky. A person held under a 
state commitment, before seeking ha- 
beas corpus. from a federal district 
court, should have recourse to what- 
ever judicial remedy is afforded by the 
state. 28 US.C.A. §§ 452; 453 ix 
parte Stonefield, 36 F.Supp. 453. 


Where the state court, six weeks aft- 
er request therefor, appointed counsel 


tor the prisoner less than 48 hours be- » 


fore the trial, and alibi witnesses could 
not be located in time, and a transcript 
was never prepared because the ste- 
nographer died shortly after the trial 
and her notes were not found, and the 
prisoner allegedly tendered a bystand- 
er’s bill of exceptions but failed to re- 
quire the judge by mandamus to sign 
the bill, in the absence of whieh the 
highest state court was unable to re- 
view the evidence, and affirmed the 
conviction, the failure of the prisoner, 
claiming denial of due process, to have 
the entire record reviewed by the high- 
est state eourt was fatal to his right 
to obtain release on habeas corpus 
from the federal district court. 28 
U.S.C.A. §§ 452, 453; Const.Ky. § 110; 
U.S.C.A.Const. Amend. 14—Hx parte 
Stonefield, 36 F.Supp. 453. 

Where a prisoner who has appealed 
to the state court of last resort brings 
habeas corpus proceedings, he should 
be required to have the state court 


seeking writ of. 
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--—s All: constitutional questions presented 
in a state court proceeding should be 
disposed of on review by the United 
States Supreme Court in that proceed- 
ing, instead of by writ of habeas cor- 
pus from a lower federal court. 28 U. 
S.C.A. §§ 452, 453.Ex parte ‘Stone- 
field, 36 F.Supp. 453. 
 pP.C.N.Y. Decisions of state courts 
having jurisdiction of the person in 
criminal cases are not to be lightly dis- 
_turbed by District Court, and it is 
only in exceptional circumstances that 
District Court will interfere where case 
has not been taken directly to Supreme 
ee ourt from highest court of the state. 
-. —U. S. ex rel. Lesser v. People of State 
of New York, 34 F.Supp. 730. 
Sia 128 
- U.S.Mich. A state and its officers 
may not abridge or impair a prisoner’s 
right to apply to a federal court for 
writ of habeas corpus.—HEx parte Hull, 
1 S.Ct. 640, rehearing denied 61 S.Ct. 
«823. 
zi Sew hether a petition for writ of ha- 
beas corpus addressed to a_ federal 
court is properly drawn and what, al- 
ations it must contain are questions 
for that court alone to determine.— 
x parte Hull, 61 S.Ct. 640, rehearing 
mied 61 S.Ct. 823. 
C.C.A.9. The lower federal courts 
ould not consider an application for 
a writ of habeas corpus where peti- 
‘tioner is detained under state process, 
except in exceptional cases.—In re An- 
arson, 117 F.2d 939, certiorari denied 
8) Bi2d..750. 
An application for leave to file pe- 
tition for writ of habeas corpus in 
, forma pauperis in Circuit Court of Ap- 
- peals would be denied where petitioner 
was detained under state process and 
ease did not appear to be exceptional, 
—In re Anderson, 117 F.2d 939, certio- 
rari denied 118 F.2d 750. 
_ ©.C.A.Ind. Release of prisoner from 
ate prison on ground that he was il- 
egally restrained under state court 
idgment in violation of 14th Amend- 
ent should be sought by application 
state court for review of such 
judgment, not by petition to fed- 
eral court for writ of habeas corpus. 
U.S.C.A.Const. Amend. 14.—Botwinski v. 
Dowd, 118 F.2d 829. 
ie ~€.C.A.Ind. State governmental 
“ bodies who are charged with prosecu- 
_ tion and punishment of offenses are 
' not to be interfered with by federal 
_ courts except in_case of extraordinary 
-_ cireumstances.—Davis vy. Dowd, 119 F. 
2d 338. 
Ordinarily, a federal court is not jus- 
tified in issuing a writ of habeas corpus 
in behalf of a prisoner under state com- 
mitment, in absence of showing by 
prisoner that he has attempted to avail 
himself of whatever judicial remedy 
may be afforded by the state—Davis v. 
my Dowd, 119 F.2d 338. 
ss @.C.A.Kan. A federal court has ju- 
ae risdiction to inquire by writ of habeas 
corpus whether incarceration under 
commitment from state court denied 
constitutional rights, but will not as- 
sume such jurisdiction in absence of 
extraordinary circumstances, and prop- 
er remedy is application to state courts, 
followed if necessary by appeal direct 
to United States Supreme Court. 28 U. 
S.C. § 466.—Gebhart v. Amrine, 117 
_ F.2d 995. 
o C.C.A.Ky. The power conferred on a 
federal court to issue a writ of habe- 
as corpus to inquire into a cause of de- 
tention of any person asserting that he 
igs being held in custody by authority 
ofa state court in violatign of constitu- 
tion, laws, or treaties of’ United States 
is not unqualified, but is to be exerted 
in exercise of a sound discretion. 28 U. 
S.C.A. §§ 452, 453, 466.—Fleenor vy. 
Hammond, 116 F.2d 982, reversing 28 
F.Supp. 625. 
C.C.A.Ky. The federal district court 
properly dismissed petition for habeas 
corpus for release from imprisonment 
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ten confession extorted re 
where it appeared that petitioner’s ap- 
plication for writ of coram nobis had 
been denied but petitioner had not ap- 
pealed, sought habeas corpus, or pur- 
sued available remedies in state courts. 
—Sharpe v. Buchanan, 121 F.2d 448, 
seus Ex parte Sharpe, 36 F.Supp. 
C.C.A.Neb. Where both state dis- 
trict court and State Supreme Court 
ruled that there was no invalidity in 
sentence on account of the fact that, 
though offense was charged to have 
been committed in one county, the 
state district judge accepted petition- 
er’s plea of guilty in a different county 
in the same judicial district and im- 
posed sentence there, the federal court 
would not undertake to review the rul- 
ing in habeas corpus proceeding, since 
petitioner was not deprived of “due 
process of law” or of any substantial 
SR Rape i v. O’Grady, 114 F.2d 
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C.C.A.Neb. The power conferred on 
federal court to issue writ of habeas 
corpus to inquire into cause of deten- 
tion of any person asserting that he is 
being held in custody by authority of 
a state court in violation of the federal 
constitution, laws or treaties, is not 
unqualified, but is to be exerted in the 
exercise of a sound discretion, and the 
due and orderly administration of jus- 
tice in a state court will not be inter- 
fered with except in rare cases where 
exceptional circumstances of peculiar 
urgency are shown to exist.—Boyd v. 
O’Grady, 121 F.2d 146. 

Allegations that, although petitioner 
was innocent, he was deprived of his 
liberty, kept in ignorance of his rights, 
denied assistance of coumsel, and co- 
erced into pleading guilty by threats 
of prosecutor, that he was sentenced 
and taken to Nebraska state peniten- 
tiary, and that application to state 
court for writ of habeas corpus was 
denied without a hearing being grant- 
ed, showed existence of a case justify- 
ing intervention of federal court by 
granting of habeas corpus, in order to 
prevent denial of ‘‘due process of law”, 
in view of fact that it was doubtful 
whether Nebraska courts would at 
time of filing of the petition have 
granted habeas corpus to one_ sen- 
tenced on plea of guilty but without 
counsel, upon proof aliunde that waiv- 
er of counsel, implied by the plea, had 
not been intelligently made. U.S.C.A. 
Const. Amend. 14.—Boyd y. O’Grady, 
121 F.2d 146. 


C.C.A.N.Y. Habeas corpus to review 
detention under conviction in state 
court should not be issued by federal 
court after writ has been issued by 
state court and dismissed, unless the 
state court will not, or cannot do jus- 
tice.—U. S. ex rel. Lesser v. Hunt, 117 
¥.2d 30, affirming U. S. ex rel. Les- 
ser _v. People of State of New York, 
34 E.Supp. 730. 


D.C.Fla. Federal courts can relieve 
against unlawful custody under con- 
viction for violating ordinance which 
interferes with interstate commerce, on- 
ly in a plain case showing exceptional 
circumstances warranting such inter- 
ference with local or state authorities. 
at Naa i s, cae AM UC Es CODE 
QU bas , cl, 3.—Ex parte Kdwards, 3 
F.Supp. 673. ; 4 u 

D.C.Ky. Jurisdiction of federal Dis- 
trict Court in habeas corpus proceed- 
ing of prisoner claiming that he is un- 
lawfully confined following conviction 
in state court is not unqualified but is 
to be carefully exerted in the exercise 
of a sound discretion. 28 U.S.C.A. §§ 
aoe 453.—Ex parte Sharpe, 36 F.Supp. 
The due and orderly administration 
of justice in a state court is not to be 
interfered with, by habeas corpus pro- 
eeeding in federal District Court, ex- 
cept in rare cases where circumstances 
of peculiar urgency are shown to exist, 
28 U.S.C.A. §§ 452, 453.—Ex parte 
Sharpe, 36 F.Supp. 386. 

_D.C.Ky. A federal court’s power to 
inquire on habeas corpus into the 


nder duress, 
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cretion, and only where exceptiona Ra; 
circumstances of peculiar urgency ex- 
ist. 28 U.S.C.A. §§ 452, 453.—Ex: parte | 
Stonefield, 36 F.Supp. 453. - j 

D.C.N.Y. The federal courts are re- 
luctant to interfere with judgments of 
state courts.—People ex rel. Albanese © 
v. Hunt, 34 F.Supp. 444. 

A writ of habeas corpus would not 
be granted by Federal District Court 
to direct discharge of one held in cus- 
tody on a conviction of crime in a state 
court on ground that conviction was 
void because one of people’s witnesses 
testified falsely, although time for fil- 
ing application for new trial in state 
court on ground of newly discovered 
evidence had expired, but prisoner 
should apply for writ in state court. 
Code Cr.Proc.N.Y. § 465, subd. 7; § 
466.—People ex rel. Albanese y. Hunt, . 

4 
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384 F.Supp. 444. a 
D.C.N.Y. A federal court has juris- 
diction to grant relief by habeas corpus 
if a citizen has been denied his consti- 
tutional rights in criminal proceedings 3 
in state courts.—U. S. ex rel. Lesser v. | 
People of State of New York, 34 F. ; 
Supp. 730. 5 
In a habeas corpus proceeding to ob- 
tain release from imprisonment under 
conviction by a state court, District : 
Court does not sit as a Court of Ap- 
peals.—U. S. ex rel. Lesser vy. People ‘ 
of State of New York, 34 F.Supp. 730. — 
D.C.N.Y. Only in exceptional cases 
will federal courts interfere where pro- 
ceedings for writs of habeas corpus : 
have not been prosecuted through state | 
courts.—People ex rel. Tower v. Hunt, — 
36 F.Supp. 49. j 
D.C.Wis. Federal courts should ex- ] 
ercise great caution in granting extra- { 
ordinary writ of habeas corpus, where 
petitioner has been denied such relief 
by state courts.—Ex parte Murphy, 35 | 
F.Supp. 473. 
§ 129 q 
C.C.A.Ind. Proof that counsel ap- 
pointed by trial court to represent ac- 
cused, who was charged with a felony. 
was unfamiliar with Supreme Court i 
practice and had never had a case in 
the Indiana Supreme Court would not 
entitle accused to discharge on petition 
in federal court for a‘writ of habeas 
corpus on ground that failure of trial 
court to appoint a competent counsel to 
represent accused, constituted a denial ¥ 
of “due process of law’, where no 
ground for an appeal was suggested. 
U.S.C,A.Const. Amend. 14.—Achtien vy. — 
Dowd, 117 F.2d 989. 
Ordinarily, a petitioner seeking a 
writ of habeas corpus in a_ federal . 
court to review a state court sentence 
on ground that sentence violated a 
right given petitioner by Fourteenth 
Amendment must show he has exhaust- ; 
ed his efforts to obtain desired relief 
in the state court. U.S.C.A.Const. 
eared, 14.—Achtien v. Dowd, 117 F.2d 
_D.C.N.Y. Under due process provi- ‘ 
sion, a federal court has authority to | 
discharge a prisoner upon a writ of 
habeas corpus where it is made to ap- 
pear that officials connected with trial 
in state court knowingly procured 
false testimony or knowingly perpe- 
trated a fraud upon the court or de- 
fendant.—U. S. ex rel. Lesser v. People 
of State of New York, 34 F.Supp. 730. 


§ 133 

Pa.Quar.Sess. Where motions for a 
new trial and in arrest of judgment 
have been filed in a criminal case, peti- 
tions in the matter, including one for 
a writ of habeas corpus, should be 
presented to the trial judge.—Common- ‘ 
wealth v. Wurth, 30 Del. 5. . 


; § 150 

U.S.Mich. Where petitioner’s parole 
was revoked and he was ordered to 
serve out his first sentence only be- 
cause of second conviction, motion of . 
petitioner, who was in prison under 
sentence for first offense, for leave to 
file petition for writ of habeas corpus 
on ground that the second conviction 


= 
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was void, was not premature.—Ex 
parte Hull, 61 S.Ct. 640, rehearing de- 
nied 61 S.Ct. 823. 

C.C.A.Cal. Where, on accused’s com- 
plaint that he had been sentenced for 
25 years although maximum penalty 
provided was 20 years, Circuit Court 
of Appeals held that sentence was 
good for 20 years so that accused 
could not complain until he had served 
20 years, and, at accused’s request, 
District Court ordered reduction of 
sentence to 20 years, accused could 
not complain that he was not present 
when reduction was ordered, and was 
not entitled to release by writ of ha- 
beas corpus, sought by accused before 
he had served 20 years.—Verheul v. 
Johnston, 121 F.2d 959. 

C.C.A.Kan. Where petitioners in 
habeas corpus had not completed serv- 
ice of their sentences in first case, it 
was unnecessary to explore contentions 
made by petitioners in respect to judg- 
ments and sentences which were im- 
posed in second case and which were 
to run consecutively with sentences in 
first case, or in respect to jurisdiction 
of the trial court in criminal prosecu- 
tion to enter order reducing the judg- 
ment in the second case.—Macomber y. 
Hudspeth, 115 F.2d 114. 

One confined in prison is not entitled 
to a writ of habeas corpus unless he is 
entitled to immediate relief, and the 
writ will not issue unless he is present- 
ly restrained of his liberty without war- 
rant of law.—Macomber vy. Hudspeth, 
115 F.2d 114. 

C.C.A.Kan. Where sentence under 
which petitioner was confined in pris- 
on following revocation of probation 
had not expired, as alleged in petition 
for habeas corpus, and petitioner did 
not allege that he was not accorded a 
full and fair hearing on the revocation 
of the probation, no cause for grant- 
ing writ of habeas corpus was shown 
to exist. 18 U.S.C.A. § 724.—Burgess 
v.. Hudspeth, 120 F.2d 550. 

C.C.A.Wash. Where accused found 
guilty of forging indorsement on check 
issued against United States Treasury, 
and of publishing and uttering such 
check, was sentenced to ten years’ im- 
prisonment on first count and five 
years on second count, to run consecu- 
tively, and accused contended that 
maximum sentence on first count was 
five years, sentence on first count 
would only be void as to excess, and, 
since cumulative sentence was good for 
ten years, accused was not entitled to 
release by habeas corpus, on ground 
that cumulative sentence was exces- 
sive, before he had served ten years. 
Grieodel $729, 13 US CoA 873i £8 
WS:C.A. § 710; 38 U.S.EC.A. § 1238.— 
Demaurez v. Squier, 121 F.2d 960. 


D.C.Cal. Where accused was_ sen- 
tenced to 10 years’ imprisonment in 
federal penitentiary, although the maxi- 
mum sentence possible under the ap- 
plicable statute was five years, if 
subsequent order vacating the sentence 
was void because accused was in the 
penitentiary and was not before the 
court, prior sentence was not vacated 
and aecused ‘could not obtain his re- 
lease from custody of the warden on 
habeas corpus, until he served the legal 
sentence under the statute. Cr.Code § 
47, 18 U.S.C.A.. § 100.—McDowell v. 
Johnston, 36 F.Supp. 902. 

D.C.Md. Where prisoner sought ha- 
‘beas corpus for release from peniten- 
tiary under concurrent sentences, but 
one of such sentences was valid, de- 
termination of invalidity of other sen- 
tence would not entitle prisoner to re- 
lease.—Gall v. Brady, 39 F.Supp. 504. 

Ala. Where preliminary proceedings 
in the county court were pending and 
undetermined when prisoner filed peti- 
tion for writ of habeas corpus seeking 
bail before a probate judge, the peti- 
tion was premature and did not deprive 
eounty court of jurisdiction.—Anderson 
y. State, 198 So. 169, reversing 198 So. 
166. 

App.D.C. Where prisoner was law- 
fully in custody under sentence impos- 
ed under indictment charging him with 
robbery and was not being detained 
under sentence imposed under indict- 
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ment charging him with attempted rob- 
bery, which sentence was to take effect 
at expiration of first sentence, applica- 
tion for habeas corpus for release_ un- 
der second sentence was premature, 
and validity of second sentence could 
not be considered.—Pope v. Huff, 117 
F.2d 779. 

Mich. Writs of habeas corpus and 
ancillary certiorari which were issued 
by Supreme Court upon _ petitioner’s 
contention that trial court’s action in 
sentencing petitioner to the state’s 
prison for life as a fourth offender was 
illegal because petitioner’s conviction in 
federal court was considered as one of 
the previous felony convictions with 
which petitioner was charged in sup- 
plemental information would be dis- 
missed where, even as a third offender, 
petitioner was subject to a mandatory 
sentence for not less than 15 nor more 
than 380 years, and petitioner had not 
served minimum sentence. Comp.Laws 
1929, §§ 17339, 17340.—In re Franks, 
297. N.W: 521, 297 Mich. 353. 

N.Y.App.Div. Where relator’s maxi- 
mum term of imprisonment would not 
expire until November, 1944, writ of 
habeas corpus issued on relator’s be- 
half in 1940 was properly dismissed.— 
People ex rel. Clark vy. Snyder, 22 N.Y. 
S.2d 418, 260 App.Div. 836. 

N.Y.App.Div. Under penal law pro- 
viding that a first offender convicted 
of felony other than murder should 
receive indeterminate sentence with 
minimum of not less than one year or, 
in case the minimum is fixed by law, 
not less than that minimum, defendant 
who. was convicted in 1933 of first 
degree robbery punishable by imprison- 
ment for indeterminate term of not 
less than 10 years and of other offenses, 
and who was. sentenced to indeter- 
minate term of not less than 25 nor 
more than 30 years, was not entitled 
to release on habeas corpus. Penal 
Law § 2189.—People ex rel. Caiazzo v. 
Wilson, 27 N.Y.S.2d 4838, 262 App.Div. 
796, reargument denied 29 N.Y.S.2d 910, 
262 App.Div. 925. 


N.Y.App.Div. Although order trans- 
ferring prisoner sentenced to peniten- 
tiary to state hospital for criminal in- 
sane, which purported to adjudge pris- 
oner insane without notice and with- 
out a hearing, was a nullity, writ of 
habeas corpus was properly dismissed 
where petition demanded prisoner’s re- 
lease from hospital in disregard of fact 
that term of imprisonment would not 
expire until December, 1942. Correc- 
tion Law, § 408.—People ex rel. Green- 
well v. McNeill, 28 N.Y.S.2d 839, 262 
App.Div. 912. 

N.Y.Gen.Sess. Where no appeal had 
been taken and time for appealing had 
expired, only remedy left to prisoner 
was institution of special proceeding 
to test legality of his further confine- 
ment when he had served the time he 
deemed legal under the _ sentences.— 
People v. Brooks, 24 N.Y.S.2d 576. 


Pa.Super. Where relator was admit- 
tedly lawfully imprisoned under a sen- 
tence which would not expire until 
January 27, 1946, but contended that 
sentence for crime committed while on 
parole should begin to run from date 
of sentence, August 7, 1937, instead of 
from completion of his prior sentence, 
application for habeas corpus was pre- 
mature and was dismissed without 
prejudice. 61 P.S. § 305.—Common- 
wealth ex rel. Stauffer vy. Ashe, 15 A.2d 
409, 141 Pa.Super. 407. 

Pa.Super. Even if prisoner’s sentence 
for robbery might be reversed on ap- 
peal or set aside on habeas corpus for 
defects of substance leading up to his 
plea of guilty, it would be effective 
until so reversed or set aside, and 
breaking or escaping from the peniten- 
tiary while confined under sentence 
would be a crime punishable under 
statute even though sentence might 
afterward be set aside, and that break- 
ing or escaping from the penitentiary 
and attempting to escape from county 
jail while awaiting trial would preclude 
prisoner’s discharge from confinement. 
18 P.S. § 251.—Commonwealth ex rel. 
Banky v. Ashe, 16 A.2d 668, 142 Pa. 
Super. 396. 
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Pa.Super. Petition for writ of habe- 
as corpus was denied where it failed 
to show that relator was illegally con- 
fined in penitentiary, in that petition 
was based on relator’s belief that his 
sentences on three indictments were 
to run concurrently, and it appeared 
that sentences were to run consecutive- 
ly. 19 P.S. § 241.—Commonwealth ex 
rel. King v. Ashe, 17 A.2d 427, 143 Pa. 
Suner. 6. } 

Pa.Super. Where 15% years elapsed 
before petitioner sought release from 
imprisonment on ground that he was 
not represented by counsel at trial and 
judge who presided at the trial had no 
recollection of what occurred there 
with respect to the relator being rep- 
resented by counsel, and.witnesses for 
the prosecution at the trial were either 
dead or could not be found, and there 
were no stenographic notes or notes 
of testimony of the trial, petitioner 
was barred by “laches” from seeking 
discharge from imprisonment on 
ground that he was not informed of his 
right to have counsel and was not rep- 
resented by counsel at trial—Common- 
wealth ex rel. Quinn vy. Smith, 19 A,2d 
504, 144 Pa.Super. 160. 

Wash. In case of a sentence whicly 
is merely excessive, if court which im- 
posed sentence had jurisdiction of de- 
fendant’s person and subject matter of 
offense, the sentence is not void ab ini- 


tio because of the excess, but the sen- 


tence is good so far as power of 
court extends and is invalid only as to 
excess, and hence a person in custody 
under such sentence cannot be dis- 
charged on habeas corpus until he has 
suffered or performed so much of the 
sentence as it was within power of the 
court to impose.—Williams v. McCauley, 
108 P.2d 822, 


Pa.Super. A commitment to prison 
acts individually on each person com- 
mitted, and a writ seeking his dis- 
charge on habeas corpus must likewise 
be individual, and several persons can- 
not join in one petition for a writ of 
habeas eorpus.—Ferree v. Douglas, 21 
A.2d 472, 

A petition for habeas corpus _ insti- 
tutes a new proceeding in which the 
commonwealth, at the relation of the 
particular prisoner seeking to. be dis- 
charged, is the petitioner and the 
keeper of the prison detaining him is 
the respondent.—Ferree v. Douglas, 21 
A.2d 472, 


Where defendants at a hearing be- 
fore mayor were convicted of violating 
an ordinance regulating canvassing for 
sale of merchandise within the city 
and appeals were refused by the high- 
est reviewing court of the state, and 
the Supreme Court of the United 
States denied certiorari, case could not 


~be reopened on petition for writ of 


habeas corpus. 19 P.S. § 1189; PS. 
Const. art. 5, § 14.—Ferree v. Douglas, 
21 A.2d 472. 


Tex.Civ.App. In habeas corpus pro- 
ceeding to have child restored to uncle’s 
custody pursuant to previous judgment 
awarding custody to uncle and his wife 
jointly, petition for the writ was not 
insufficient for failure of uncle’s wife 
to join with him, since it would be 
conclusively presumed. that custody 
awarded to uncle would be shared by 
his wife equally with him.—yYork y. 
Holt, 144 S.W.2d 415. 

Vt. Under express statutory provi- 
sion, the sister of a person illegally 
detained in a hospital for the insane 
was a person authorized to bring on 
behalf of such person a petition for 
writ of habeas corpus. P.L. 2026.—In 
re Cornell, 18 A.2d 304, 
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N.C. Where husband had been com- 
mitted to jail at his wife’s instance for 
willful disobedience of court order to 
provide for wite and children, wife, be- 
ing interested in continuing husband’s 
imprisonment, was under statute en- 
titled to notice of husband’s petition for 
discharge. C.S. § 2231.—In re Adams, 
11 S.B.2d 163, 218 N.C. 379. 

N.D. Where petition for writ of 
habeas corpus recited that petitioner 
was illegally restrained of his liberty 
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and was confined in the state peniten- 
tiary by virtue of an illegal, final judg- 
ment, the Supreme Court issued an or- 
der to show cause addressed to the 
warden of the state penitentiary.—Ryan 
v. Nygaard, 297 Wage 70 N.D. 687. 

U.S.Cal. Trial judge’s determination, 
as evidenced by calling on defendant to 
show cause and by referring cause to 
master, that petition for habeas corpus 
was suflicient, was not an abuse of dis- 
eretion and would not be. reviewed by 
the Supreme Court though it was con- 
tended that petition with its charges 
of trial without advice of counsel in- 
sufficiently alleged denial of constitu- 
tional rights and failed to rebut pre- 
sumption of regularity attaching to 
record of trial and  conviction.—Holi- 
day vy. Johnston, 61 S.Ct. 1015, 313 U.S. 
342, 550, 85 L.Ed. —. 

C.C.A.Ind. In habeas corpus proceed- 
ing, before a hearing is necessitated or 
the writ issues, court, to whom petition 
is addressed, must determine whether 
“it appears from the petition itself that 
the party is not entitled thereto’’.—Ach- 
tien v. Dowd, 117 F.2d 989. 

C.C.A.Kan. In habeas corpus  pro- 
ceeding, court may make preliminary 
inquiry to determine propriety of is- 
suance of writ after joinder of issues, 
and where it appears at such inquiry 
that there is no basis for issuance of 
writ and that, if petitioner were pres- 
ent and testified to all facts pleaded in 
petition, he would be remanded to re- 
spondent’s custody, action may _ be 
taken in his absence. 28 U.S.C.A. § 
461.—Blood v. Hudspeth, 113 F.2d 470. 

In habeas corpus proceeding for re- 
lease from custody of warden of large 
penitentiary umder sentences on pleas 

of guilty of violating postal laws, trial 

court’s procedure in hearing case on 
verified petition, answer, certified copy 
of record in criminal cases, affidavits of 
trial judge, assistant United States at- 
torney, and post office inspector, writ- 
ten statements by petitioner and his 
co-defendant to such inspector, and 
petitioner’s letter to United States at- 
torney, was necessary and did not of 
itself trespass on any right of peti- 
tioner. 28 U.S.C.A. § 461; Cr.Code §§ 
192, 218, 18 U.S.C.A.. §§ 315, 347.— 
Blood v. Hudspeth, 113 F.2d 470. 

C.€.A.Kan. The practice of making 
a preliminary inquiry to determine the 
propriety of issuing a writ of habeas 
corpus is proper.—Taylor v. Hudspeth, 
113 F.2d 825. 

€.C.A.Mo. The federal court has du- 
ty to make a preliminary examination 
to determine whether a petition for a 
writ of habeas corpus discloses upon 
its face sufficient basis for issuance of 
the writ, and to dismiss the petition 
if it does not.—Hllerbrake y. King, 116 
F.2d 168. 

€.C.A.Mo. Unless an application for 
habeas corpus presents such facts as 
would prima facie entitle petitioner to 
the writ, it is not error to deny writ, 
and where it appears from showing 
made by petitioner that, if petitioner 
were brought into court and cause 


of his detention inquired into, he 
would necessarily be remanded, the 
writ need not be awarded. Cr.Code § 


276, 18 U.S.C.A. § 455.—DHstabrook v. 
King, 119 F.2d 607. 

C.C.A.Neb. On petition for habeas 
corpus, court’s first duty was to de- 
termine whether facts alleged in peti- 
tion, if true, warranted issuance of a 
writ of habeas corpus, since if it ap- 
pears from petition 
party is not 
should not be issued. 28 U.S.C.A. § 
4§65.—Taylor v. O’Grady, 113 F.2d 798. 

C.C.A.Neb. The federal court 
duty to make a preliminary examina- 
tion to determine whether a_ petition 
for a writ of habeas corpus discloses 


upon its face sufficient *basis for is- 
suance of the writ, and to dismiss 
the petition if it does not.—Banks vy. 
O’Grady, 113 F.2d 926. 

D.C.Md. In habeas corpus proceed- 
ing for release from imprisonment un- 
der conviction in state court, wherein 


court had previously appointed an at- 
torney to prepare and argue case for 


has, 
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a petitioner in a similar proceeding in 
which same points of law were in- 
volved, court did not specially appoint 
counsel for the second petitioner in 
view of lack of fund to compensate 
ae ass v. Brady, 39 F.Supp. 

D.C.N.J. A selective service draftee’s 
petition for writ of habeas corpus 
based on local board’s refusal to re- 
classify him because of change in stat- 
us and failure to permit an appeal 
from refusal was not dismissible be- 
cause of yariance between petition al- 
leging that draftee was originally 
classified on December 24, 1940, and 
alleged proof that he was classified on 
November 22, 1940, where draftee was 
only placed in class I on November 22 
and was not placed in class I-A until 
physician made his report on December 
24, and draftee did not receive notice 
of classification until after December 
24, Selective Training and Service Act 
of 1940, 50 U.S.C.A. Appendix § 3801 
et seq.—uU. S. ex rel. Filomio v. Powell, 
88 F.Supp. 183. 
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C.C.A.Cal, In habeas corpus pro- 
ceeding for release from imprisonment, 
allegation that  petitioner’s counsel 
withdrew from the case while jury was 
considering it, without allegation that 
court consented to the withdrawal or 
was advised thereof, or that any ob- 
jection thereto was ealled to’ court’s 
attention, was a “conclusion of law” 
rather than an “ultimate fact’ and 
without more did not raise a factual 
issue.—Lovvorn vy. Johnston, 118 F.2d 
704. 

C.C.A.Cal, Traverse was treated as 
part of petition in determining wheth- 
er petition stated facts entitling peti- 
tioner to writ of habeas corpus.—Os- 
borne vy. Johnston, 120 F.2d 947. 

Habeas corpus petition stating facts 
showing that trial court in criminal 
ease had jurisdiction of defendant’s 
person and of offense for which he was 
prosecuted, and which stated no facts 
showing lack of such jurisdiction, did 
not state facts entitling defendant to 
writ of habeas corpus.—Osborne vy. 
Johnston, 120 F.2d 947, ; 

Habeas corpus petition alleging that 
trial court in criminal case, never had 
jurisdiction, that it lost its jurisdic- 
tion, and that judgment of conviction 
was void for lack of jurisdiction al- 
leged mere ‘conclusions of law” which 
court on review of order denying peti- 
tion’ was not required to accept in ab- 
sence of pleaded facts warranting such 
conclusion.—Osborne v. Johnston, 120 
F.2d 947. 

C.C.A.Cal. Habeas corpus petition 
alleging that special agent whom peti- 
tioner was convicted of murdering was 
not, at the time he was killed, engaged 
in performance of his official duties 
did not allege ground for issuance of 
writ though allegation if true, would 
have been good defense, since matter 
had no bearing on question of juris- 
diction. . Cr,Code §§ 273, 275, .18 U.S. 
CA, $§452, 454; (£8-U.S.C-Axc§ 253.— 
Osborne v. Johnston, 120 F.2d 947. 

Allegation in habeas corpus petition 
that during criminal trial petitioner 
had moved for continuance in order to 
procure evidence and that denial of 
motion deprived petitioner of his con- 
stitutional right to have compulsory 
process for obtaining witnesses in his 
favor was a mere ‘conclusion of law” 
which was without foundation, in ab- 
sence of showing that petitioner had 
requested compulsory process for ob- 
taining witnesses.—Osborne vy. John- 
ston, 120. B.2d> 947. 


C.C.A.Cal. An application for writ 
of habeas corpus would be assumed to 
have been made to the senior circuit 
judge rather than to the United States 
Circuit Court of Appeals, since the 
United States Cireuit Court of Appeals 
can issue writs of habeas corpus only 
in aid of its appellate jurisdiction, 
while senior circuit judge has co-ordi- 
nate jurisdiction with district judges 
in considering a petition for writ of 
habeas corpus. 28 U.S.C.A. § 463(a).— 
Sweetney v. Johnston, 121 F.2d 445. 

C.C.A.Ind. In habeas corpus proceed- 
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ing brought in federal district court 
by petitioner who was imprisoned un- 
der sentence of Indiana court, peti- 
tion which alleged, that petitioner had 
pleaded not guilty to charge set forth 
in indictments, that thereafter, without 
his knowledge, his counsel, who was 
appointed by trial court, consented to 
an agreed statement of facts, which 
facts established  petitioner’s guilt, 
showed a record upon which state court 
could not have validly pronounced sen- 
tence upon petitioner, and would have 
necessitated issuance of writ, if facts 
had shown that petitioner had exhaust- 
ed his efforts to obtain desired relief 
in the state court. Burns’ Ann.St.Ind. 
§ 33-1901; U.S.C.A.Const. Amend. 14.— 
Achtien v. Dowd, 117 F.2d 989. 

In habeas corpus proceeding brought 
in federal district court by petitioner 
who was imprisoned under sentence of 
Indiana court on ground that sentence 
violated a right given petitioner by 
Fourteenth Amendment, failure of peti- 
tion to show that petitioner had ap- 
plied to state court for such a writ 
rendered petition insufficient, where it 
did not appear that danger of irrepara- 
ble loss was both great and immediate, 
notwithstanding belief of petitioner’s 
counsel that it would be futile to ap- 
ply to Indiana Supreme Court for a 
writ in view of its recent announce- 
ments as to conditions under which it 
would grant habeas corpus. Burns’ 
Ann.St.Ind. § 3-1901; U.S.C.A.Const. 
creo 14.—Achtien v. Dowd, 117 F.2d 

C.C.A.Ind. In habeas corpus pro- 
eeeding in Federal District Court by 
petitioner who was imprisoned under 
sentence of Indiana court, on ground 
that proceedings in state court, denial 
of right to counsel of his own choice, 
fixing of excessive bail, and imposition 
of unreasonably severe and multiple 
punishment worked an infringement of 
his rights under the Federal Constitu- 
tion, failure of petition to show that 
petitioner had attempted to avail him- 
self of remedy in state court rendered 
petition insufficient, notwithstanding 
petitioner’s assertion that to have 
sought a remedy under Indiana Consti- 
tution and statutes would have been 
futile. Burns’ Ann.St.Ind. § 38-1901; 
Const.Ind. art. 1, § 27.—Davis v. Dowd, 
119 F.2d 338. 

C.C.A.Ky. Allegations in a _ petition 
for a writ of habeas corpus that peti- 
tioner is held without due process of 
law must be specific in statement of 
facts sUpDOTHn the legal conclusion. 
U.S.C.A.Const. Amend. 14.—Fleenor vy. 
Hammond, 116 F.2d 982, reversing 28 
F.Supp. 625. 


D.C.Md. Where letters from prison- 
ers in state penitentiary to federal 
judge were in the nature of very in- 
formal petitions for habeas corpus, 
court declined to issue the writ where 
facts alleged obviously constituted no 
proper basis therefor, but where let- 
ters indicated possibility of probable 
cause for judicial inquiry, court ap- 
pointed attorney to confer with pris- 
oner and prepare formal petition if 
facts seemed to justify it. 28 U.S.C.A. 
A Viatusccrnp! i v. Brady, 39 F.Supp. 


Cal. A _ petition filed in Supreme 
Court to vacate and set aside judgment 
and legal restoration to sanity could 
be treated only ag a petition for writ 
of habeas corpus, since there was no 
provision of law authorizing the filing 
in the court of a petition to vacate and 
set aside judgment and legal restoration 
to sanity.—Ex parte Puter, 106 P.2d 


N.Y.Sup. Petition for writ of ha- 
beas corpus was defective in contain- 
ing very little required by statute. 
Civil Practice Act, § 1234.—People ex 
rel. Garrison v. Wilson, 29 N.Y.S.2d 
811, 176 Mise. 1040, 

Oki.Cr.App. Petition for writ of 
habeas corpus which alleged that peti- 
tioner was convicted without due proe- 
ess of law as provided by federal con- 
stitutional requirement of a present- 
ment or indictment of grand jury, that 
petitioner’s attorney failed to file an 


‘appeal from the conviction, and that 
county attorney made prejudicial re- 
marks to jury so that petitioner re- 
ceived an excessive sentence but which 
failed to state the name of the court 
or the crime or to state the punish- 
ment imposed, would not warrant dis- 
charge even if facts alleged were estab- 
lished, since want of jurisdiction was 
not shown. U.S.C,A.Const. Amend. 5,— 
Ex parte Whitson, 104 P.2d 980. 

Oki.Cr.App. Habeas corpus petition 

which merely stated that petitioner had 
been illegally and unlawfully tried and 
denied constitutional and lawful rights, 
that he was tried in open district court 
by jury without attorney to defend 
him, and that the court. refused, to 
appoint attorney to defend petitioner, 
and which was silent concerning the 
court wherein petitioner was tried or 
erime of which he was convicted, did 
not state facts warranting petitioner’s 
discharge, and was required to be de- 
nied:—Ex parte Gray, 109 P.2d 513. 
’ OkL.Cr.App. An application for writ 
of habeas corpus must at least make 
prima facie showing that applicant’s 
confinement is unlawful.—Ex parte Li- 
nam, 109 P.2d 838. i 

Where facts stated in petition for 
writ of habeas corpus, if established, 
will not warrant discharge of petition- 
er, the writ will be denied.—Ex parte 
Linam, 109 P.2d 838. i 

OkLCr.App. Where petition for writ 
of habeas corpus fails to set forth 
eause of, and authority for, alleged 
detention,. and does not state facts 
which show that writ demanded ought 
to issue, demurrer to the petition will 
be sustained and the writ denied.—Ex 
parte Clement, 110 P.2d 624. 

Petition for writ of habeas corpus al- 
leging that petitioner was sentenced 
in open district court without an at- 
torney to defend him, and that the 
court in which he was being held re- 
fused to appoint an attorney to defend 
him, was demurrable in absence of 
allegation as to the court wherein peti- 
tioner was tried, or the crime of which 
he was convicted.—Ex parte Clement, 
110 P.2d 624. 

Okl1.Cr.App. Where the facts stated 
in a petition for writ of habeas corpus 
fail to set forth the alleged cause of de- 
tention and authority therefor, and the 
petition does not state facts showing 
that the writ demanded ought to issue, 
a demurrer thereto will be sustained 
and the writ will be denied.—Hx parte 
Miller, 111 P.2d 203. ’ 

Okl.Cr.App. A _ petition for writ of 
habeas corpus, alleging that petitioner 
was unlawfully imprisoned and re- 
strained of his liberty by the warden 
of the state penitentiary, and alleging 
merely that petitioner was sentenced 
in open district court without an at- 
torney to defend him, and that the 
eourt in which he was being held re- 
fused to appoint an attorney to defend 
him, was demurrable where petition 
was silent with respect to the court 
wherein petitioner was tried or the 
crime of which he was convicted.—Hx 
parte Miller, 111 P.2d 203. 

Tenn. A petition for a writ of habe- 
as corpus averring that petitioner was 
making application to judge of second 
division of sixth judicial cireuit be- 
cause there was no judge residing in 
Sequatchie county, where parties re- 
sided, qualified to hear cause, that that 
judge was most convenient in point of 
distance to petitioner, and that peti- 
tioner had returned to her mother in 
Hamilton county, showed on its face 
that circuit judge of Hamilton county, 
to whom petition was addressed, had 
jurisdiction to issue writ. Code 1932, 
§$§ 9674, 9675.—Goforth v. State ex rel. 
Goforth, 144 oy ae 139s 

1 
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©.C.A.Kan. Under statute a habeas 
corpus petitioner is required to make 
oath to facts set up in his petition. 28 
U.S.C.A. § 454.—McDonald y. Hudspeth, 
113 F.2d 984, certiorari denied 61 S.Ct. 
64; Barnowski v. Hudspeth, 113 F.2d 
984, certiorari denied 61 S.Ct. 65. 

C.C.A.Okl. Where it was argued that 
writ of habeas corpus should have been 
granted on ground that indictment was 
fatally defective and for other reasons, 
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but the pleadings did not allege even 
directly or remotely facts which pre- 
sented the grounds for determination, 
writ was properly denied.—Scott v.. U. 
Sip 2lGy R20. 1372 
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U.S.Cal. <A petition for habeas corpus 
ought not to be scrutinized with tech- 
nical nicety, and, though petition is 
insufficient in substance, it may be 
amended in interest of justice-—Holiday 
v. Johnston, 61. S-6t. 1015, 313: U.S. 
342, 550, 85 L.Bd. —. 
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Ga. A petition for habeas corpus, 
filed by minor child’s paternal grand- 
mother against mother after death of 
father, which did not allege that moth- 
er was an unfit person to have the 
custody, should have been dismissed on 
general demurrer.—Girtman vy. Girtman, 
11° 8.E.2d-782; 191 Ga. 173. 

Ill. A petitioner resisting extradition 
in a habeas corpus action could not 
successfully contend that sheriff did 
not answer allegation in petitioner’s 
traverse to sheriff’s answer that no 
agent of the demanding state appeared 
to receive him within six months from 
date of arrest as required by state and 
federal statutes and that such failure 
to deny was an admission of the facts 
pleaded, where it appeared that, with 
the consent of petitioner’s counsel, the 
court directed the sheriff’s return to 
stand as a_reply to the _ traverse. 
Smith-Hurd Stats. c. 60, § 5; 18 US. 
C.A. § 662.—People ex rel. Poncher vy. 
O’Brien, 30 N.E.2d 75, 374 Ill. 568. 


\ 


sue 


§ 162 

Cal. Where matters set forth in so- 
called petition to vacate and set aside 
judgment and legal restoration to san- 
ity, which wag filed in Supreme Court 
and which could be treated only ag a 
petition for writ of habeas corpus, had 
been fully, thoroughly and correctly 
disposed of by District Court of Ap- 
peal in proceedings involving petitioner, 
petition would be dismissed, and writ 
of habeas corpus discharged and peti- 
Lee remanded.—Hx parte Puter, 106 


Kan. Where documents attached to 
application for writ of habeas corpus 
by one seeking release from peniten- 
tiary warden’s custody showed that pe- 
titioner was regularly informed against 
in district court on charge of feloni- 
ously passing no-fund check, that he 
Was duly arraigned, pleaded not guilty, 
and was represented by counsel, tried 
by jury, and found guilty, that jury 
was polled, that, before allocution and 
sentence, evidence was adduced show- 
ing that he had previously been con- 
victed three times for distinct and 
separate felonies, and that he was then 
sentenced to life imprisonment under 
statute, nothing was presented to justi- 
fy issuance of process requiring warden 
to answer application. Gen.St.1935, 21- 
107a.—Hutton vy. Amrine, 111 P.2d 540. 
153 Kan. 436. 

OkI.Cr.App. Where facts stated in 
petition for writ of habeas corpus do 
not warrant petitioner’s discharge, the 
writ will be denied.—Ex parte Gray, 
L096 P:205,513; 


§ 164 

Md. The sheriff being officer in 
charge of county jail and prisoners 
therein, city court properly refused to 
issue order to keeper of jail for release 
of prisoner after hearing on writ of 
habeas corpus directed to “John Doe, 
keeper of the county jail’, even if 
keeper had been named.—Jones v. Doe, 
16 A.2d 901. 


§ 165 

Tenn. Under statute, the appoint- 
ment by the circuit judge of Hamilton 
county, to whom a petition for writ of 
habeas corpus was addressed, of any 
lawful officer of the county to serve 
the writ was valid, and it was no ob- 
jection that the writ was addressed to 
any lawful officer of Hamilton county 
and was executed, by an officer of that 
eounty within the bounds of Sequatchie 
county. Code 1932, § 9681.—Goforth 
Hear ex rel. Goforth, 144 S.W.2d 
T39, 


§ 170 
C.C.A.Mo. Federal court has right 


— te ee 


§ 188 


to make a preliminary examination to 
determine whether petition for writ of 
habeas corpus. discloses on 
sufficient basis for issuance of the writ, 
and to dismiss the petition if it does 
not. 28 U.S.C.A. § 455.—Mothershead 
vy. King, 112 F.2d 1004. 

Where habeas corpus petition alleged 
that because of petitioner’s total deaf- 
ness, plea of guilty to crime for which 
he was charged was entered without 
his having any information concerning 
charges made against him, without ad- 
vice or assistance of counsel, and with- 
out petitioner’s having waived his con- 
stitutional right to have assistance of 
counsel, and there was nothing on face 
of petition nor in warden’s return to 
dispute the allegations, dismissal of 
petition without giving petitioner op- 
portunity to prove the truth of the 
allegations was error. 28 U.S.C.A. 
455.—Mothershead y. King, 
1004. 

Okl1.Cr.App. Where sheriff, who was 
charged in habeas corpus proceeding 
with unlawful restraint, neglected to 
make a return to a rule to show cause 
why the writ should not issue, and 
petition, duly verified, on its face 
showed that petitioner was illegally 
restrained of his liberty by the sheriff, 
and no legal cause for the restraint 
appeared, the Criminal Court of Ap- 
peals would summarily order that the 
petitioner be discharged. 12 OkI.St. 
Ann. §§ 1338-1341; 39 Okl.St.Ann. § 
528.—Ex parte Hastings, 105 P.2d 270. 

OkKL.Cr.App. Where prosecution for 
violation of liquor statutes was dis- 
missed on application of county attor- 
ney, defendant’s habeas corpus pro- 
ceeding for release from imprisonment 
must be dismissed as a “moot case.” 
37 OklSt.Ann. §§ 41-48.—Hx parte 
Blancett, 109 P.2d 840. 

Pa.Com.Pl. A writ of habeas corpus 
filed by a convict in a penitentiary 
after pleading guilty to robberies on 
three separate indictments, was dis- 
missed, where, as required by the act 
of April 15, 1907, P.L. 62, 19 PS. § 
241, the indictments were in proper 
form and signed by the district attor- 
ney, but not by defendant, and could 
be pleaded effectually against any sub- 
sequent prosecutions for the same of- 
fenses.—_Commonwealth ex rel. v. Ashe, 
89 P.O. s 423), 

§ 171 


Ii. A writ of habeas corpus im- 
ports verity until impeached, and re- 
quires no supporting evidence.—People 
ex rel. Day yv. Lewis, 34 N.H.2d 712, 
876 Ill. 509. 

§ 172 


Ga. In habeas corpus proceeding 
for release from imprisonment pursu- 
ant to extradition, failing to rule on 
motion to compel agent of demanding 
state to file an answer was not error. 
—Scheinfain v. Aldredge, 12 §.H.2d 868. 
191 Ga. 479. 

§ 175 


Wash. A judgment by a court of 
competent jurisdiction, valid upon its 
face, and a valid commitment under 


it, is an unanswerable return to a writ © 


of habeas corpus.—Voigt v. Mahoney, 
116 P.2d 300. 

See Ex parte Sullivan [1941] 1 Dom. 
L.R. 676. 


§ 181 A 
Ala. <A petitioner for writ of habeas 
corpus by demurring to the return ad- 
mitted the truth of the facts stated.— 
Vernon y. State, 200 So. 560, 240 Ala. 
577, certiorari denied Vernon y. Wil- 
son, 61 S.Ct. 837. 


§ 183 

Neb. Where 21-month-old child was 
subject of habeas corpus proceeding, it 
was not necessary that child remain in 
courtroom at all times, but it was 
proper for trial court to direct on what 
occasions during trial child should be 
brought into court. Comp.St.1929, § 
29-2802.—Ex parte Kaufmann, 299 N. 
Wie Ol aiie 


§ 183 
C.C.A.Cal. Where habeas corpus 
petition alleged that petitioner was il- 
legally detained by District Director 


of the Immigration and Naturalization 
Service, denial of alleged detention by 
District Director, contained in return 


its face . 


§ 
112° F.2d 
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F, 
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~ 2d 470. ’ ert hs : 
In habeas corpus proceeding by one ; nv 
sentenced to penitentiary on pleas of S9 Vv 
guilty to criminal indictments for re- told that subpoenas were i 
lease from custody on ground that he fect in Wisconsin and that they we 
was denied assistance of counsel at not required to appear as witnesses 
by United States Board of Parole, the time of entering such pleas, burden in obedience to such process.—Casebeer 
varden’s return on warrant was con- was on petitioner to show that he did y. Hudspeth, 121 F.2d 914, conforming 
elusive in absence of traverse. 18 U.S. not waive right to counsel in valid and to mandate 61 S.Ct. 804, 312 U.S. 662, 
A. § 717.—Adams vy. Hudspeth, 121 binding manner, but was a al 85 L.Ed. —, reversing 114 F.2d 789. 


ses 
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XU PMR denied assistance of counsel. U.S.C.A. C.C.A.Mo. Where a defendant with- 
Ala. On hearing under habeas cor- Const. Amend. 6.—Blood v. Hudspeth, out counsel acquiesces in trial resulting 
us, if no evidence is adduced by either 113 F.2d 470. 4. 5 in his conviction, and later seeks re- 
party, the return is presumed to be The statutory provision that judge lief by habeas corpus, the burden of | 
true and the averments of the petition to whom habeas corpus petition is pre- proof rests on him to establish that | 
for the writ, though not denied or eon- sented shall proceed in summary man- he did not competently and intelligent- — 
troverted by the return, can not be ner to determine facts by hearing tes- ly waive his constitutional right to_ the 
considered as thereby admitted.—Ver- timony and arguments requires peti- assistance of counsel.—Mothershead v. 
non y. State, 200 So. 560, 240 Ala. 577, tioner to submit with petition or Tre- King, 112 F.2d 1004. J 
ertiorari denied Vernon vy. Wilson, 61 Ply traversing allegations in answer C.C.A.Wash. The mere allegation of | 
" SiGe BERG whatever evidence he has and desires ignorance of the right to the assistance . 
Ariz. A prisoner was not entitled to to, be heard and considered. 28 U.S. of counsel without supporting facts or q 
scharge on writ of habeas corpus on EE tn eee v. Hudspeth, 113 F. cireumstances is insufficient oe over- | 
i i nt was unlaw- “¢ . ie come the presumptions arising from a 
8 ee ot cuoetintendent of C.C.A.Kan. The accused, claiming in judgment and from the presumption of 
state prison showed that prisoner was ® habeas corpus proceeding that he was knowledge of the law so as to invali- 
denied his right to the assistance of date a sentence.—Jorgensen vy. Swope, 
counsel, had the burden of establishing 14114 F.2d 988 | 


that he did not competently and in- D.C.Cal. Presumption of legality at- | 
telligently waive such right.—Norris v. tached to order of a judge of the Unit- 
Hudspeth, 114 F.2d 1007. ed States District Court of another 


Evidence that trial judge, govern- district vacating an order dismissing 

Nemental ment attorney, and federal marshal an indictment for want of prosecution. 

Syratcks pauE Diem convictions was observed nothing in the accused’s con- —Ex parte Altman, 34 F.Supp. 106. 

" eaacd sx etclusive in habeas cor- Versation or demeanor indicating that D.C.Fla. Evidence held to establish | 

pee, wae cone oa A alidity of be, was under the influence of nar- exceptional circumstances authorizing } 

pus (proceeding, = aed oa wast ees cotics or mentally incompetent, sup- federal court to grant habeas corpus 

eee rateciied: Gauigiead ported the trial court’s finding in a for relief from custody for violation of 

939 zl 17954, 17341- ey St 4 594 habeas corpus proceeding that the ac- licensing ordinance, on ground that ap- 

eae ie EaTicn 07a hike cused competently and intelligently plication of such ordinance to sales- 

, 156, 295 Mich. 207. waived his right to the assistance of man taking orders for photographs and 

ety § 189: counsel.—Norris vy. Hudspeth, 114 F.2d frames was unwarranted interference 

au In original habeas corpus pro- 1007. with interstate commerce. 28 U.S.C.A. 
ing to secure prisoner’s discharge ©.C.A.Kan. A judgment of convic- §§ 453, 461; U.S.C.A.Const. art. 1, § ; 
om penitentiary, where prisoner al- tion is presumed to be correct and may  §8, cl. 3.—Hx parte Hdwards, 37 F.Supp. . 
| that his earned good time had not be lightly set aside in a habeas 673. 

been forfeited arbitrarily, and re- corpus proceeding.—Macomber v. Hud- D.C.Md. In habeas corpus proceed- 
a averred that prisoner’s time speth, 115 F.2d 114. ing for release from imprisonment un- 

was forfeited because of five specified In a habeas corpus proceeding, a der conviction in Maryland court, evi- 

fractions of rules. of institutions heavy burden rests on a petitioner to dence held to establish that prisoner q 

erein prisoner had been confined, show by a clear and convincing pre- was not denied opportunity to have 

d prisoner did not contest aver- ponderance of evidence that he did not counsel, but that judge would have 

ents in the return, the alleged infrac- Waive his right to counsel, but was appointed counsel if prisoner had so 


Chas 


ns were properly presented for con- deprived of that right. U.S.C.A.Const. requested, and that prisoner’s plea of , 
deration of the Supreme Court.—Peo- Amend. 6.—Macomber y. Hudspeth, 115 guilty and waiver of jury trial were 
( ae at Re v. Lewis, 34 N.H.2d WF.2q 114. Pe aE pe not improperly. induced. | 
376 Ill. 509. C.C.A.Kan. The constitutional right Const-Md.Declaration of Rights, art. 5; ' 
§ 190 of accused to be represented by counsel ®@t..15, § 5; Code Md.1939, art. 27, 


-Cal. On hearing on petition for may pb i b f es-  §, 686; U.S.C.A.Const. Amends. 5,:6 | 
of habeas corpus on ground that DEP ERIAL AEC ae nn Ghat oe ERtete i4.—Gall v. Brady, 39 F.Supp. 504. ” 3 
t ner had been deprived of con- and intelligently waive that constitu- , D-C.Md. In habeas corpus proceed- q 
itutional right to assistance of coun- tional right rests on the accused ing for release from imprisonment un- re 
for his defense, petitioner would Qdom vy. Aderhold, 115 F.2d 202. der conviction in state court, evidence 7 
e burden of sustaining his allega- ©.C.A.Kan. Proof which is requisite held to establish that petitioner’s trial 

in habeas corpus to secure discharge eee an cere conl. Waeb Gem a 
from confinement after conviction can- MN hae ase feilane) to. appoie | 
not be supplied by an ex parte affida- pice: 14 be gee ee ovat sone 

vit—McGinley v. “Hudspeth, 120 F.2d gupp. 515. Sutar yP a 
523. In habeas corpus proceeding for re- 


' In habeas cor + ; : 
WGPAvGal Where record. showed: at- adeaaea alocediyd PS ried lease from imprisonment under convic- 4 


matively that petitioner for habeas 4 acai ek i) +S tion in state court, evidence held to 
‘corpus had counsel in prosecution prea adhe ta fers hem are Te eee establish that prisoner was not forci- | 
against him and his right to relief ney in which certain fact de. bly brought back to state court from 
“depended on his proving facts. not tailed relating to Bhoeceain ee e- District of Columbia but returned vol- 
merely outside of, not merely incon- prosecutions of accused esroncons, Untarily.—Carey vy. Brady, 39 F.Supp. 
sistent with, but completely contra- but harmless, where ab GA eaeneceis 515. 
dieting record, petitioner’s burden was. appeared from petition na ears ead D.C.N.Y. In habeas corpus proceed- 
Be ige Conters wy Sanford, 120 F.2d. ords that aceused*tad. nob been placed sneer one eee local -board’s 
x17. ‘ Nae eed : hat selectee’s marriage was 
_ Bividence justified finding that peti- event, he hyd waived the taagtieh, BY a so-called “evasion marriage” and en- 
tioner for habeas corpus had not sus- §.C.A Const. Amend BianeGtaler * tered into solely to avoid service under . 
tained burden of proving facts contra- Hudspeth 120 F.2d 523, ey Vv. Selective. Service Act. Selective Service 
dieting record which showed that he ~ ©.¢.A.Kan. Generally. th ffici SE ean ee ooh Oe, 20e0 Mena ReC racy 
had counsel in prosecution against gy of the evident CoCiruseaie: sao ge ve iets Fcc oo 301 et seq.— 
4 aes v. Sanford, 120 F.2d viction ei) pe ee pay on appeal F.Supp. 388. rrichetti v. Baird, 39 
aay I : and canno e tested in habeas corpus X ; 
€.C.A.Kan. An accused seeking re- roceedi a _ D-C.Pa. In habeas corpus proceed- 
Moni writ (of. habeas: corpus» on DEocentin esate ea the ioe eree of ing for release from imprisonment in 
ground that he had been denied assist- witsion Telnee in Seen ia proceeaiaunere Peete on ground that petitioner 
ance of counsel had burden of estab- sufficiency of the evidence in the crim- We pre aeq eee ented by, counsel when 


lishing that he did not competently and j Gas ; ee he pleaded guilty to Charges against 
ntelligently waive his constitutional winieaee Chee nee pe He aEpenn see him; burden | wes 59 
_ right to assistance of counsel.—Bugg y. : ; ' i 


_ Hudspeth, 113 F.2d 260. 


nee a him to convince 
“er, cour y preponderance of evidence 
2d 914, conforming to mandate 61 S. that he did not com i 

: - the petently and intel- 
Ct. 804, 312 U.S. 662, 85 L.Ed, —, re- ligently waive his constitutional right 


 ©.C.A.Kan, Ordinarily, “it will be versing 114 F.2d 789 t assist 
‘ cy : . tgs > prio as a | Sel. 5 y 
_ presumed that accused’s right to aid On petition for writ of habeas cor- Const. Amend. gnu Se rel oft: 
of counsel in his defense was waived pus, testimony of petitioner’s former ner y. Hiatt, 33 F Supp 545, 
aes Sai a Ek gp and Ak Wee abeaE a Mh ps resident who D.C.Tex. In habeas corpus proceed 
’ me zr, 1ere he appeare e- wou have testified concerning alibi i f 
ore court without counsel and failed on hearing on supplemental Potion SST ean aoe cena mares) 2 ou: 


¥ 2 ; ae : é violating the narcoti te, in ‘ab- 
to request or indicate in any manner for new trial had told her that a gov- sence of ‘direct pheat Brees a6 ee 


a desire that counsel be assigned to ernment man had told him he did n i 
a ; 1 nsel issigne a é S ot assumed that the ¢ i - 
assist him in defense. U.S.C.A.Const. have to attend hearing because his ex-  titioner was poribleradc adiwitted AoE 
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legal testimony. 21 U.S.C.A. § 232.—In 
re Spence, 37 F.Supp. 69. 

Ala. That no action was taken by 
the state on date when preliminary trial 
was set for hearing did not suffice to 
show a discontinuance of the proceed- 
ing by the state, since it would be 
presumed that the magistrate before 
whom the preliminary hearing was set, 
in absence of anything to the contrary 
appearing, performed his duty by en- 
tering a continuance in the cause with- 
in the limitation of the law. Code 1923, 
§ 5227.—Anderson v. State, 198 So. 169, 
reversing 198 So. 166. 

Ala.App. On a petition for a writ of 
habeas corpus or in the alternative for 
bail in a reasonable sum, the presump- 
tion of innocence of an unindicted pris- 
oner charged with first degree murder 
is not overcome prima facie by the 
introduction of the ex parte affidavit 
which produced his arrest, sworn out 
by some one claiming to have probable 
eause for believing prisoner guilty. 
Const-19.09," art: at 16.—Anderson v. 
State, 198 So. 166, reversed 198 So. 169. 

On petition for a writ of habeas cor- 
pus or in the alternative for bail in a 
reasonable sum by an unindicted pris- 
oner charged in an affidavit with first 
degree murder, it was the duty of the 
state to introduce substantial evidence 
to overcome the presumption of inno- 
cence with which prisoner was protect- 
ed by law. Const.1901, art. 1, § 16.— 
paeeaet v. State, 198 So. 166, reversed 

0. 


Cal. Where the alleged denial of the 
right of an accused to counsel was not 
asserted on appeal from a judgment of 
conviction or on appeal from an order 
denying a motion to set aside the con- 
viction, it will be presumed, under the 
presumption of validity ad regularity 
which attends every final judgment, 
that the requirements concerning coun- 
sel were met. Pen.Code, § 987; U.S. 
C.A.Const. Amend. 6; Const.Cal. art. 1, 
§ 13.—Ex parte Connor, 108 P.2d 10, 16 
Cal.2d 701, certiorari denied Connor vy. 
me of State of California, 61 S.Ct. 


A judgment cannot be lightly set 
aside by collateral attack even on habe- 
as corpus, since when collaterally at- 
tacked, the judgment of a court car- 
ries with it a presumption of regular- 
ity.—Ex parte Connor, 108 P.2d 10, 16 
Cal.2d 701, certiorari denied Connor vy. 
es of State of California, 61 S.Ct. 


Where a defendant without counsel 
acquiesces in a trial resulting in his 
conviction, and later seeks relief by 
the extraordinary remedy of habeas 
corpus, he has the burden of establish- 
ing that he did not competently and 


intelligently waive his constitutional 
right to counsel. Pen.Code, § 987; U. 
S.C.A.Const. Amend. 6; Const.Cal. art. 


1, § 13.—Ex parte Connor, 108 P.2d 10, 
16 Cal.2d 701, certiorari denied Connor 
v. People of State of California, 61 S. 
Ct. 844. 

A docket entry recording proceedings 
in the municipal court at time of de- 
fendant’s preliminary arraignment stat- 
ing that the court informed defendant 
of the charge against him and of his 
right to the aid of counsel in every 
stage of the proceedings imported ab- 
solute verity and was required to be 
accepted as speaking the truth on col- 
lateral attack of the judgment of con- 
viction by habeas corpus, since the 
presumption is that in preparing the 
record, official duty was regularly per- 
formed. Code Civ.Proc. § 1963, subd. 
15; Pen.Code, § 987; U.S.C.A.Const. 
Amend. 6; Const.Cal. art. 1, § 13.— 
Ex parte Connor, 108 P.2d 10, 16 Cal, 
2d 701, certiorari denied Connor v. 
People of State of California, 61 S.Ct. 
844, 

App.D.C. Wvidence warranted finding 
that there was no such intimidation of 
government’s witnesses by prosecuting 
attorney as would justify defendant’s 
release on habeas corpus on ground 
that a constitutional right had been 
violated, notwithstanding evidence that 
shortly before trial, prosecuting attor- 
ney interviewed certain witnesses, 
showed them signed statements which 
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- HABEAS CORPUS 


they had made of their testimony be- 
fore the grand jury and stated that if 
they intended to testify differently at 
the trial their testimony would consti- 
ante perjury.—Clarke v. Huff, 119 F.2d 


In habeas corpus proceeding, evidence 
offered by petitioner addressed to issue 
of his guilt or innocence of crime for 
which he was convicted was properly 
rejected since habeas corpus may not 
be employed to review sufficiency of 
evidence to sustain the conviction or 
to correct mere error in the admission 
or exclusion of testimony.—Clarke v. 
Huff, 119 F.2d 204. : 

Ga. In habeas corpus proceeding to 
obtain release from imprisonment un- 
der executive warrant based upon ex- 
tradition proceeding, which was regu- 
lar on its face, petitioner had burden 
of showing some valid and _ sufficient 
reason why the warrant should not be 
executed. Code 1933, §§ 44-302, 44- 
305.—Scheinfain v. Aldredge, 12 S.E.2d 
868, 191 Ga. 479. 

In habeas corpus proceeding ts ob- 
tain release from imprisonment under 
executive warrant based upon extradi- 
tion proceedings, presumption that 
governor has complied with the con- 
stitution and the law continues until 
contrary appears. U.S.C.A.Const. art. 
4, § 2, par. 2; Code 1933, §§ 44-302, 
44-305,—Scheinfain v. Aldredge, 12 S. 
H.2d 868, 191 Ga. 479. : 

Kan. In habeas corpus proceedings, 
the records of courts are not set aside 
upon the unsupported statements of a 
defeated litigant.—Cochran v. Amrine, 
113) Pde 1048,.153) (Kank 77. 

Where there was no evidence to sup- 
port allegations that petitioner had 
been deprived of due process of law by 
courts and officers and agents of the 
state, that his previous petitions for 
writ of habeas corpus had been dis- 
missed by the courts without recourse 
to the record upon unfounded assump- 
tion that record showed conviction by 
orderly trial within requirements of 
due process of law, and that officers 
and agents of the state were exercising 
unlawtul authority over the petitioner, 
petitioner was not entitled to writ of 


habeas corpus.—€ochran v. Amrine, 
113 P.2d 1048, 153 Kan. 777. 
La. In husband’s habeas corpus 


proceeding against his wife, separated 
from him, and her parents to recover 
custody of spouses’ two 23 months old 
sons, evidence held to sustain trial 
judge’s finding that children’s welfare 


required that they. be left in their 
mother’s custody at their maternal 
grandparents’ home.—State ex rel. 


Johnson y. Ashmore, 2 So.2d 897, 197 
eso, 

Minn. In habeas corpus proceeding 
by parents to determine custody of 
nine year old daughter who was liv- 
ing at the home of her maternal grand- 
parents, evidence was insufficient to 
overcome the presumption as to the 
parents’ fitness to have the care of 
their daughter, and did not require a 
finding that the daughter’s best inter- 
ests would be served by leaving her 
with the grandparents.—State ex rel, 
Olson v. Sorenson, 293 N.W. 241. 


N.H. Evidence that officer who had 
charge of raid on gambling house in 
Pennsylvania arrested petitioner in 
that raid and that petitioner then stat- 
ed his name to be that as set forth in 
extradition requisition and warrant, 
which was not petitioner’s real name, 
and that the officer learned petition- 
er’s real name in the course of subse- 
quent investigation, and testimony of 
the officer that petitioner was the per- 
son arrested in the raid sustained find- 
ing that the petitioner was the party 
named in the indictment, 18 P.S.Pa. § 
4605.—Bracco v. Wooster, 20 A.2d 640. 

Hyidence that petitioner left Penn- 
sylvania after commission of alleged 
offense relating to establishment of a 
gambling place, and was found in New 
Hampshire supported necessary find- 
ing that he was a fugitive from justice 
so as to authorize his extradition. 
18 P.S. § 4605.—Bracco v. Wooster, 20 

N.Y.Co.Ct. In habeas 


corpus) pro- 


§ 191 


‘ceeding in Wyoming County Court 


wherein relator alleged that Erie Coun- 
ty Court by which he was sentenced 
was without jurisdiction because at 
time of arraignment he was not in- 
formed of his right to counsel or asked 
if he desired counsel, there was a strong 
presumption of jurisdiction on part of 
the County Court of Erie County and 
that the officers of that court performed 
their essential duty. Code Cr.Proc. § 
308.—People ex rel. Kennedy vy. Hunt, 
21 N.Y.S.2d 302, affirmed 13 N.Y.S.2d 
816, 257 App.Div. 1039. 

OklL.Cr.App. The Criminal Court of 
Appeals indulges every reasonable pre- 
sumption against a waiver of funda- 
mental constitutional rights, and does 
not presume acquiescence in their loss. 
OkLSt.Ann.Const. art. 2, § 1 et seq.— 
Hx parte Bradley, 113 P.2d 611. 

The presumption created by absence 
of recital in minutes of court proceed- 
ings and in the journal entry of judg- 
ment and sentence, of waiver by de- 
fendant of his right to be represented 
by counsel, was overcome by court 
officials’, testimony showing that pro-. 
ceedings on arraignment of defendant 
were regular, and that defendant was 
fully advised as to his statutory and 
constitutional rights before entering 
plea of guilty. OkI.St.Ann.Const. art. - 
2, § 1 et seq.—Ex parte Bradley, 113 
P.2d 611. 

Ok1.Cr.App. Under rules of proce- 
dure governing original proceedings in 
habeas corpus filed before Criminal 
Court of Appeals, affidavits of nonresi- 
dent witnesses may be introduced by 


either party.—Ex parte Wooldridge, 
115 d 284. 
Ok1.Cr.App. In habeas corpus pro- 


ceeding for release from penitentiary 
of one convicted and sentenced for 
crime, where trial court’s minutes do 
not show that counsel was appointed 
for accused or that he refused to ac- 
cept advice of counsel after being ad- 
vised of his right thereto by court, 
presumption is that offer to appoint 
counsel was not made. OkI.St.Ann. 
Const. art. 2, § 20.—Ex parte Wilker- 
son, 115 P.2d 923. 

Pa.Super. Where indictment for 
robbery was prepared under statute 
providing that in certain cases defend- 
ants may enter pleas of guilty and be 
sentenced without the presentation of 
a bill of indictment to the grand jury, 
transcript of testimony and_ proceed- 
ings in open court taken by court 
stenographer when the defendants 
were brought into court and pleaded 
guilty to the indictment formed part 
of record in case which court could 
consider in habeas corpus proceeding. 
12) P'S) § 811653") 18) (PiShesres ozo 
P.S.. § 241.—Commonwealth ex rel. 


Dende v. Ashe, 20 A.2d 802, 144 Pa. 
Super. 598. 
Pa.Super. Evidence indicating that 


defendant had given instruction to his 
workmen to obtain gravel, but had not 
given instruction as to place from 
which gravel was to be obtained, was 
insufficient to justify. order holding 
accused on charge of larceny and en- 
titled him to discharge in habeas cor- 
pus proceeding. 18 P.S. § 4807.—Com- 
monwealth ex rel. Baldwin vy. Apple- 
bee, 21 A.2d 93, 145 Pa.Super. 289. 

Tex.Cr.App.' In habeas corpus pro- 
ceeding by one indicted for murder to 
secure his release from custody of sher- 
iff, evidence held to establish petition- 
er’s right to bail. Vernon’s Ann.St. 
Const. art. 1, § 11.—Ex parte Bennett, 
161 S.W.2d 797. 


W.Va. One who sought release from 
the penitentiary by habeas corpus on 
ground that the negligence and inecom- 
petence of his attorneys, in prosecution 
for attempted armed robbery, amounted 
to a denial of his tight to assistance of 
counsel as guaranteed by the Federal 
Constitution, had the burden of proy- 
ing such charge. U.S.C.A.Const. 
apne 6.—Ex parte Farmer, 14 §8.H.2d 
910. 


C.C.A.Cal. A 4 alien who was 
ordered to be deported on finding tnat 
he was connected with management of 
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a house of prostitution, was receiving 
benefit from the earnings of a prosti- 
tute and was managing a house of 
prostitution or music or dance hall or 
other: place of amusement or resort ha- 
bitually frequented by prostitutes or 
where prostitutes gathered, was not 
entitled to writ of habeas corpus where 
record disclosed that proceedings by 
immigration authorities were lawful 
and regular, that hearing which preced- 
ed issuance of warrant for deportation 
was fair, and that findings of Secretary 
of Labor were amply supported by the 
evidence. Immigration Act of 1917, § 
+ 19; -8 U.S.C.A. § 155.—Tom Wing Art 
yv. Carmichael, 117 F.2d 158. 


©.C.A.Ga. Petition for writ of habe- 
as corpus, on ground that petitioner 
had been denied his constitutional 


right of assistance of counsel and that 
plea of guilty entered by him was 
coerced, was denied, where evidence 
disclosed that plea of guilty was free- 
dy and voluntarily made and that 
thereby petitioner competently and in- 
telligently waived assistance of coun- 
sel.—Zewezubuck vy. Sanford, 112 F.2d 
1008, affirming 32 F.Supp. i 

C.C.A.Ind. Where selection of coun- 
sel to represent accused is made by 
trial court, selection must be given 
fespect, and proof strong enough to 
support a finding of abuse of discre- 
tion presented, before a reviewing court 
in a habeas corpus proceeding will 
grant relief.—Achtien v. Dowd, 117 F. 
2d 989. 

C.C.A.Kan.’ In habeas corpus pro- 
ceeding on ground that petitioner had 
been denied constitutional right to as- 
sistance of counsel, evidence supported 
trial court’s finding that petitioner 
competently and intelligently waived 
his constitutional right and sustained 
judgment denying writ of habeas cor- 
pus. Cr.Code § 197, 18 U.S.C.A. § 320. 
—Bugg v. Hudspeth, 113 F.2d 260. 

C.C.A.Kan. In habeas corpus pro- 

ceeding, petitioner failed to establish 
that sentencing court was without ju- 
_risdiction to pronounce sentence on al- 
leged grounds. petitioner had _ not 
waived constitutional right to have as- 
sistance of counsel, and was not in 
courtroom when entire sentence was 
pronounced, in view of sentencing 
court’s judgment and its recitals, pre- 
sumption of regularity of judgment, 
implication that petitioner waived right 
to counsel, and convincing showing by 
warden as to surrounding facts and 


circumstances.—Taylor y. Hudspeth, 
113 F.2d 825 
C.C.A.Kan. Record, which showed 


that although one accused informed 
court that he had had differences with 
his attorney and desired to be repre- 
sented by someone else, and attorney 
asked to withdraw as counsel, the trial 
judge directed the accused to proceed 
to trial with counsel who had repre- 
sented them from time of their arrest 
10 months before, but which did_ not 
disclose that judge was informed of 
nature of differences between attorney 
and aceused, and contained nothing 
reflecting on the attorney as attorney 
for accused, sustained orders denying 
habeas corpus petitions on ground that 
accused were not denied right to ‘as- 
sistance of counsel’, U.S.C.A.Const. 
Amend. 6.—MecDonald vy. Hudspeth, 113 
F.2d 984, certiorari denied 61 S.Ct. 64; 
Barnowski v. Hudspeth, certiorari de- 
nied 61 S.Ct. 65. 

C.C.A.Kan, Evidence in habeas cor- 
pus proceedings wherein petitioner 
sought release from confinement after 
eonviction in criminal cases did not 
Sustain contention that petitioner had 
been wrongfully denied benefit of coun- 
sel in criminal cases.. U.S.C.A.Const. 
eee 6.—Scott v. Aderhold, 116 F.2d 
D.C.D.C. On habeas 
evidence disclosed 
been issued and served to obtain wit- 
nesses to prove alibi for petitioner 
in robbery prosecution and that the 
witnesses were present at trial and 
were interviewed by petitioner’s attor- 
neys who considered their testimony 
not to be helpful to petitioner and 
directed witnesses to return to city 
where they resided, and there was no 


corpus, where 
that process had 
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evidence other than statements of peti- 


tioner that the witnesses would have 
established alibi had they testified, 
evidence did not sustain contention 
that petitioner was denied right to 
have compulsory process for obtaining 
witnesses in his favor. U.S.C.A.Const. 
Pena 6.—In re Curtis, 36 F.Supp. 
408 


D.C.Mich. On habeas corpus to ob- 
tain release from federal correctional 
institution on ground petitioner had 
served his time under admittedly am- 
biguous sentence, all doubt would be 
resolved in favor of petitioner.—In re 
Fegler, 36 F.Supp. 88. 

D.C.Pa. In habeas corpus proceed- 
ing for release from penitentiary, pe- 
titioner, showing that judgments and 
commitments, under which he was con- 
fined, did not indicate that he was ad- 
vised of constitutional right to coun- 
sel before pleading guilty to charges 
against him, and testifying under oath 
in open court without contradiction 
that he was ignorant of, and not ad- 
vised of, such right, met burden of 
proving by preponderance of evidence 
that his constitutional rights were in- 
fringed. U.S.C.A.Const. Amend. 6.—U. 
See rel. Nortner v. Hiatt, 33 F.Supp. 

D.C.Pa. One seeking release on ha- 
beas corpus on ground that he was 
convicted without being represented by 
counsel must prove by a preponderance 
of evidence that he was not cognizant 
of his right to counsel, or that he was 
not advised of that right, or that he 
did not competently and intelligently 
waive it. U.S.C.A.Const. Amend. 
had ex rel. Cloud v. Hiatt, 36 F.Supp. 


Where accused alleged that they were 
not represented by counsel when they 
pleaded guilty to charges against them, 
that they did not know of their consti- 
tutional right to counsel, were not ad- 
vised thereof and did not competently 
and este tend waive it, but affidavit 
by Assistant nited States Attorney 
who prosecuted the accused, corrobo- 
rated by affidavit of special agent of 
the Federal Bureau of Investigation, re- 
cited that judge was heard to advise 
the accused of their right to counsel 
and to offer to appoint one for them, 
petitions for release by ‘writ of habe- 
as corpus would be denied.—U. S. ex 
rel. Cloud v. Hiatt, 36 F.Supp. 107. 

Ala.App. In habeas corpus proceed- 
ings for release of two prisoners held 
under extradition proceedings, evidence 
authorized order discharging prisoners 
from custody.—State v. MecFarling, 3 So. 
2d 135, certiorari denied 3 So.2d 136. 

Cal. Evidence showed that defend- 
ant intelligently and competently 
waived his right to counsel with full 
understanding of the consequences of 
his act, and hence he was not entitled 
to release on petition for a writ of 
habeas corpus on the ground that that 
right was denied him. Pen.Code, § 
987; U.S.C.A.Const. Amend. 6; Const, 
Cal, art. 1, § 13.—Hx parte Connor, 108 
P.2d 10, 16 Cal.2d 701, certiorari de- 
nied Connor v. People of State of Cali- 
fornia, 61 S.Ct. 844. 


Where a defendant seeking release 
on habeas corpus contends that the 
trial court imposed on him and took 
advantage of his ignorance, any eyvi- 
dence touching on his intelligence, edu- 
cation, ability to comprehend his situ- 


ation, and familiarity with court pro- 
cedure is relevant and material. en. 
Code, § 1474.—Ex parte Connor, 108 


P.2d 10, 16 Cal.2d 701, certiorari de- 
nied Connor v. People of State of Cali- 
fornia, 61 S.Ct. 844. 

On application for habeas corpus at- 
tacking validity of conviction on 
ground that defendant was denied his 
right to counsel, the full record of pro- 
ceedings had up to the time defendant 
filed his original application was ad- 
missible as bearing directly on the is- 
sue of whether his waiver of counsel 
was intelligently and competently made 
or whether he was imposed on by the 
trial court, and the same was true of 
correspondence conducted by him with 
public officials including particularly 
his letter to the district attorney which 


was plainly indicative of his experience 
education, and familiarity with cour 
procedure at or about the time of pro- 
ceedings wherein he stood mute. Pen. 
Code, § 987; U.S.C.A.Const. Amend, 6; 
Const.Cal. art. 1, § 13.—Ex parte Con- 
nor, 108 P.2d 10, 16 Cal.2d 701, certio- 
rari denied Connor y. People of State of 
California, 61 S.Ct. 844 

App.D.C. In habeas corpus proceed- 
ing, based on theory that after trial 
court had pronounced sentences to run 
concurrently court did not have power 
to make them run consecutively, evi- 
dence sustained finding that at time of 
pronouncing sentence originally the 
trial judge intended to make the sen- 
tences run consecutively and that his 
statement that they were to run con- 
currently was a slip of the tongue and 
not the expression of his real intention. 
—Rowley v. Welch, 114 F.2d 499. 
App.D.C. A finding that no copy of 
Code of District of Columbia was either 
in or taken into jury room during 
jury’s deliberations in murder prosecu- 
tion was proper, although one juror tes- 
tified that a copy of Code was brought 
into jury room and examined by 
jurors while considering verdict to be 
rendered, where 10 jurors and deputy 
marshal who had charge of jury dur- 
ing its deliberations contradicted ju- 
ror’s testimony.—Jordon v. Bondy, 114 
F.2d, 599. ! 

Fla. Where petitioner in habeas cor- 
pus was held under fugitive warrant 
and under rendition warrant issued by 
Governor of Florida on requisition of 
Governor of Georgia, which appeared 
regular on its face and showed that 
it was issued in eonformity with ap- 
plicable acts of Congress, there was a 
presumption of the regularity of the 
proceedings and documents supporting 
the warrant of rendition, and petitioner 
should be remanded in absence of alle- 
gations to overcome such presumption. 
Comp.Gen.Laws 1927, § 8498.—State ex 
rel. Johnson v. Sweat, 3 So.2d 124. 
Ga. In habeas corpus proceeding by 
divorced father to obtain custody of 
child from mother’s second husband, 
after mother’s death, evidence of child’s 
probable welfare and father’s suitabil- 
ity to have custody held not to over- 
come father’s prima facie right to cus- 
tody,. and hence not to authorize 
awarding custody to stepfather, though 
awarding custody to father would re- 
move child to another state and to new 
associations. Code 1938, §§ 30-127, 49- 
102, 74-106 to 74-108, 74-110.—Chapin 
iat eee 12 S.H.2d 312, 191 Ga. 


Ga, In habeas corpus proceeding by 
grantee of a conditional pardon, whose 
pardon by Governor had been revoked, 
on ground that his behavior had not 
been good behavior as required by par- 
don, trial court did not err in admit- 
ting evidence showing a gaming con- 
viction of the grantee, as against con- 
tention that it was immaterial, because 
the first conviction was for the offense 
of operating a lottery, where condition 
of pardon was not limited to any par- 
ticular type of offense, though Gover- 
nor’s revocation order referred only to 
offense of maintaining a_ lottery.— 
Muckle v. Clarke, 12 S.H.2d 339, 191 
Ga. 202 
Ill Where a rendition warrant was 
not executed within six months from 
date of first arrest of petitioner chal- 
lenging the sufficiency of extradition 
proceedings on ground that no agent 
of demanding state appeared to receive 
him within six months from date of 
arrest, and record was silent concern- 
ing cause of delay, it had to be as- 
sumed that officials charged with de- 
livery and execution of warrant did 
their duty and that immediately after 
its issuance it came into the hands of 
the sheriff and that he undertook to 
apprehend petitioner, and _ petitioner 
had burden of overcoming that assump- 
tion. Smith-Hurd Stats. c. 60, § 5; 
18 U.S.C.A.. § 662.—People ex rel. 
Poncher v. O’Brien, 30 N.H.2d 75, 374 
Ill. 568. 

Ill. In habeas corpus proceeding to 
determine whether alleged fugitive 
from justice was lawfully arrested, if 


there is any competent evidence that 
fugitive was in demanding state when 
crime was committed, he is not en- 
titled to discharge though evidence is 
conflicting, since it is not court’s prem- 
ise in such case to determine innocence 
or guilt of the alleged fugitive.—Peo- 
ple ex rel. Sansone v. O’Brien, 33 N.B. 
2d 219, 376 Ill. 168. 

In habeas corpus proceeding to de- 
termine whether alleged fugitive from 
justice was lawfully arrested, where 
two witnesses positively identified re- 
lator as being present in demanding 
state at time and place when crime 
was committed, and two other wit- 
nesses testified that in their best judg- 
ment he was the man they saw com- 
mit the offense charged, writ was 
properly quashed though three other 
witnesses testified positively that rela- 
tor was in another state on the day in 
question.—People ex rel. Sansone vy. 
O’Brien, 33 N.H.2d 219, 376 Ill. 168. 

N.Y.App.Div. Wvidence, conclusively 
establishing that relator’s maximum 
term of imprisonment had not yet ex- 
pired, justified order dismissing writ 
of habeas corpus.—People ex rel. Whit- 
ney v. Wilson, 21 N.Y.S.2d 300, 259 
App.Div. 1107, appeal denied 22 N.Y.S. 
2d 528. Appeal granted. 

N.Y.Sup. Though the warrant of a 
Governor demanding extradition of an 
alleged fugitive is presumptive evi- 
dence in habeas corpus proceeding, 
there is no reason why it should be 
conclusive.—People ex rel. Pahl v. Pol- 
lack, 22 N.Y.S.2d 413, 174 Mise. 981. 

Where the only evidenee that relator 
had in New York violated parole, un- 
der which he was released in Pennsyl- 
vania, was a charge of a complainant 
that relator was responsible for her 
pregnancy and for an abortion com- 
mitted on her, and later she testified 
that the charge had been fabricated in 
order to cause trouble for the relator, 
relator was entitled to be discharged 
from custody, notwithstanding requisi- 
tion for extradition by the governor of 
Pennsylvania.—People ex rel. Pahl vy. 
Pollack, 22 N.Y.S.2d 4138, 174 Misc. 981. 

N.C. Where husband had been com- 
mitted to jail for willful disobedience 
of court order to provide for his wife 
and children and to execute a deed of 
trust on real estate as security for the 
performance of the order, a finding of 
fact on hearing writ of habeas corpus 


“that husband had no funds with which 


to comply with judgment was not suf- 
ficient to sustain order discharging him, 
there being no explanation of his re- 
fusal to execute deed of trust as or- 
dered.—In re Adams, 11 S.E.2d 163, 218 
Ni. 379! 

Okl1.Cr.App. In habeas corpus pro- 
ceeding for release from penitentiary of 
one convicted and sentenced for crime, 
where trial court’s minutes do not 
show that counsel was appointed for 
accused or that he refused to accept 
advice of counsel after being advised 
of his right thereto by court, presump- 
tion is that offer to appoint counsel 
was not made. OkI.St.Ann.Const. art. 
2; ° 20.—Ex parte Meadows, 106 P.2d 
139. 


Tenn. In habeas corpus proceeding, 
to prevent the extradition of relator, 
in order to warrant relator’s discharge 
from custody, the proof must clearly 
and satisfactorily show that he is not 
a fugitive from justice—State ex rel. 
Brown. vy. Grosch, 152 S.W.2d 239, 177 
Tenn. 619 

It is not necessary that the evidence 
show absolutely that the party charged 
with crime was present in the demand- 
ing state at the exact moment the crime 
was committed, but it is sufficient that 
the evidence show that such party was 
in the demanding state on or about the 
time alleged.—State ex rel. Brown v. 
Grosch, 152 S.W.2d 239, 177 Tenn. 619. 

Where Governor issued his warrant 
to extradite -relator to answer to the 
charge of murder allegedly committed 
in the state of Louisiana at 9 p. m. on 
certain date, mere testimony by relator 
that he left the state at 12 o’clock noon 
on such date was not “clear and satis- 
factory proof” that relator was not a 
“fugitive from justice.’—State ex rel. 
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Brown v. Grosch, 152 S.W.2d 239, 177 
Penn. 619: 

In order to defeat extradition pro- 
ceedings upon the ground that the par- 
ty charged is not a “fugitive from jus- 
tice,” his absence at or about the 
time of the crime must be shown be- 
yond a reasonable doubt.—State ex rel. 
Brown vy. Grosch, 152 S.W.2d 239, 177 
Tenn. 619. 

Tex.Civ.App. In habeas corpus pro- 
ceeding by natural parents against 
adoptive mother for custody of child, 
where child had good home with 
adoptive mother and there was_ no 
proof of bad moral character of adop- 
tive mother or proof of abuse, neglect 
or ill treatment of the child by the 
adoptive mother, evidence did not war- 
rant taking custody from the adoptive 
mother. Vernon’s Ann.Civ.St. art. 46a, 
§§ 7, 9.—Urrutia v. Urrutia, 142 S.W. 
2d 267, error refused. 
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D.C.N.Y. If affidavits submitted by 
relator in support of application for 
writ of habeas corpus on ground that 
relator’s conviction in state court was 
based on false and perjured testimony 
were such as would probably have not 
changed verdict, writ of habeas corpus 
would be denied.—U. 8S. ex rel. Lesser 
v. People of State of New York, 34 F. 
Supp. 730. 

In proceeding for writ of habeas 
corpus on ground that relator’s convic- 
tion in a state court was based on false 
and perjured testimony, admissions in 
affidavits, which were offered by rela- 
tor in support of application for writ, 
to the effect that complainant stated 
that he was forced by police to bring 
criminal charges against relator, and 
that relator was not guilty, were to be 
scrutinized and weighed with great 
caution.—U. S. ex rel. Lesser v. People 
of State of New York, 34 F.Supp. 730. 

In habeas corpus proceeding to ob- 
tain release from imprisonment under 
conviction by a state court, affidavits 
purporting to contain impeachment 
testimony alone are insufficient to au- 
thorize discharge.—U. S. ex rel. Lesser 
v. People of State of New York, 34 F. 


Supp. 730. 
iad 194 


8 

U.8.Cal. Where petition for writ of 
habeas corpus is filed, the issuance of 
an order to show cause is a con- 
venient practice which deprives the 
petitioner of no substantial right if 
the petition and traverse are treated, 
as they should be, as together consti- 
tuting the application for the writ, 
and the return to the rule as setting 
up the facts thought to warrant its de- 
nial and if issues of fact emerging 
from the pleadings are tried as re- 
quired by statute. 28 U.S.C.A. §§ 451, 
454, 455, 457-461.—Walker v. John- 
ston, 61 S.Ct. 574, reversing 109 F.2d 
436, certiorari granted 61 S.Ct. 68. 

The disposition of application for 
writ of habeas corpus on matters of 
fact as well as of law, on allegations of 
petition and traverse and those of re- 
turn and accompanying affidavits with- 
out the taking of testimony, is im- 
proper. 28 U.S.C.A. §§ 451, 454, 455, 
457-461.—Walker vy. Johnston, 61 S.Ct. 
574, reversing 109 F.2d 436, certiorari 
granted 61 S.Ct. 68. 

Where allegations of petition for 
writ of habeas corpus and traverse and 
those of return and accompanying afli- 
davits present an issue of fact, the 
proper procedure is to issue writ of 
habeas corpus, have petitioner pro- 
duced, and hold a hearing at which 


evidence is received. 28 U.S.C.A. §§ 
451, 454, 455, 457-461.—Walker vy. 
Johnston, 61 §8.Ct, 574, reversing 109 


F.2d 436, certiorari granted 61 S.Ct. 
68. : 

A “judicial inquiry” into truth and 
substance of causes of detention of 
petitioner seeking writ of habeas cor- 
pus involves the reception of testimony. 
28 U.S.C.A. §§ 451, 454, 455, 457-461.— 
Walker v. Johnston, 61 S.Ct. 574, re- 
versing 109 W.2d 436, certiorari grant- 
ed 61 8.Ct. 68. 

If petition for writ of habeas cor- 
pus, the return, and the traverse raise 
substantial issues of fact, it is peti- 
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tioner’s right to have those issues 
heard and determined in manner pre- 
scribed by statute. 28 U.S.C.A. §§ 
451, 454, 455, 457-461.—Walker v. 
Johnston, 61 S.Ct. 574, reversing 109 
ae 436, certiorari granted 61 S.Ct. 

Allegations of petition for writ of 
habeas corpus on ground that  peti- 
tioner had been deprived of his con- 
stitutional right to assistance of coun- 
sel for his defense and traverse, taken 
together, overcame presumption of reg- 
ularity which record of trial imported 
and entitled petitioner to hearing. 28 
ULS.C.A. §§ 451, 454, 455, 457-461; 20. 
S.C.A.Const. Amend. 6.—Walker  v. 
Johnston, 61 S8.Ct. 574, reversing 109 
as 436, certiorari granted 61 S.Ct. 

Where petitioner sought writ of 
habeas corpus on ground that he had 
been deprived of constitutional right to 
assistance of counsel for his defense, 
denials in affidavits, filed with return 
to rule to show cause, of petitioner’s 
allegations only served to make issues 
which were required to be resolved by 
evidence taken in the usual way and 
could have no other office and witnesses 
who made them were required to be 
subjected to examination ore tenus or 
by deposition as were all other wit- 
nesses. 28 U.S.C.A. §§ 451, 454, 455, 
457-461; U.S.C.A. Const. Amend. 6.— 
Walker v. Johnston, 61 S.Ct. 574, re- 
versing 109 F.2d 436, certiorari grant- 
ed 61 S.Ct. 68. , 

Where petitioner sought writ of habe- 
as corpus on ground that he had been 
deprived of constitutional right to as- 
sistance of counsel for his defense, 
question whether petitioner carried his 
burden of proof and showed his right 
to discharge was to be determined by 
the whole of the testimony and not by 
pleadings and affidavits. - 28 U.S.C.A. 
§§ 451, 454, 455, 457-461; U.S.C.A. 
Const. Amend. 6.—Walker v. Johnston, — 
61 S.Ct. 574, reversing 109 F.2d 436, 
certiorari granted 61 S.Ct. 68. 

Where petitioner sought writ of 
habeas corpus on ground that he had 
been deprived of constitutional right 
to assistance of counsel for his defense, 
the government’s contention that peti- 
tioner’s allegations were improbable 
and unbelievable could not serve to 
deny petitioner an opportunity to sup- 
port them by evidence. 28 U.S.C.A. §§ 
451, 454, 455, 457-461; U.S.C.A.Const. 
Amend. 6.—Walker v. Johnston, 61 S. 
Ct. 574, reversing 109 F.2d 436, ecer- 
tiorari granted 61 S.Ct. 68. 


U.S.Cal. The statute prescribing pro- 
cedure to be followed on application 
for writ of habeas corpus and requir- 
ing the court, justice, or judge to de- 
termine the facts of the ease by hear- 
ing testimony and argument, contem- 
plates: that the prisoner may invoke 
appraisal of the testimony by the 
judge himself rather than by a master 
or commissioner, 28 U.S.C.A. §§ 457, 
458, 461.—Holiday v. Johnston, 61 S. 
Ct. 1015, 3138 U.S. 342, 550, 85 LiWa. 


The practice pursued in certain fed- 
eral courts of referring habeas corpus 
cases to a commissioner could not over- 
come plain command of statute that 
judge determine facts of case by hear- 
ing testimony and argument, though 
practice was followed in certain de- 
portation cases reviewed by the Su- 
preme Court without any point being 
made of the procedure followed. 28 
U.S.C.A. §§ 457, 458, 461.—Holiday vy. 
Johnston, 61 §.Ct. 1015, 313_U.8. 342, 
550, 85 L.Ed. 

The plain terms in which congres- 
sional policy was evidenced in the 
statute describing procedure to be fol- 
lowed on application for writs of habe- 
as corpus and requiring judge to de- 
termine facts of case by hearing testi- 
mony and argument would preclude 
eourt from substituting another more 
convenient mode of trial, such as, re- 
ferring cause to a commissioner, since, 
even if such practice were convenient, 
that consideration was for Congress. 
48 U.S.C.A. §§ 457, 458, 461.—Holiday 
v. Johnston, 61 S.Ct, 1015, 313 U.S. 342, 
550, 85 L.Ed. — 
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The practice of referring equity 
eauses to masters furnished no author- 
ity for referring habeas corpus case 
to a commissioner in violation of the 
plain terms of statute requiring judge 
to determine facts of case, particularly 
since Congress prescribed the different 
procedure in habeas corpus cases well 
knowing of the practice of reference to 
masters in chancery. 28 U.S.C.A. §§ 
456-459, 461.—Holiday v. Johnston, fe 


SiGt 11015, 313 U.S. 342; 550, 85 
Ed. —. 

Where the statute prescribing pro- 
cedure to be followed on application 


for writ of habeas corpus expressly 
required judge to determine facts of 
the case, the Rules of Civil Procedure 
containing provision that the rules 
should not apply otherwise than on 
appeal in habeas corpus cases except 
to the extent that practice in such 
proceedings is not set forth in statutes 
of the United States would not be con- 
strued as sanctioning the reference of 
a habeas corpus cause to a master. 28 
U.S.C.A. §§ 456-459, 461; Federal 
Rules of Civil Procedure, rules 53, 81 
(a) (2), 28 U.S.C.A. following section 
723e—Holiday v. Johnston, 61 ‘CE 
HOLS UEss S42, 500, 30 Lhd. —— 

Under statutes prescribing procedure 
to be followed on application for writ 
of habeas corpus and requiring the 
judge to determine facts of the case 
by hearing testimony and argument, 
district judge should himself have 
heard petitioner’s testimony and in 
light thereof and other testimony him- 
self have found the facts and based 
his disposition of cause upon his find- 
ings, and procedure followed of per- 
mitting hearing before a commissioner 
and disposing of the cause on records 
made before the commissioner was un- 
authorized. . 28 U.S.C.A. §§ 456-459, 
461.—Holiday v. Johnston, 61 8.Ct. 
Hitomots U.S. 342, 550, 85 L.Ed. —. 

C.C.A.Cal. Where habeas corpus pe- 
tition alleged that petitioner was de- 
tained in custody of District Director 
of the Immigration and Naturalization 
Service, and did not allege that_peti- 
fioner was detained by the United 
States Marshal or any party other than 
the District Director, contention that 
petitioner was unlawfully detained by 
immigration authorities and by Unit- 
ed States Marshal could not be con- 
sidered.—Graham y. Carr, 112 F.2d 908. 

C.C.A.Cal. he question involved up- 
on hearing of order to show cause in 
habeas corpus proceeding, and conse- 
quently upon appeal from order deny- 
ing the writ, is whether the petition 
and traverse of the return, construed 
together as the aynlication for the writ, 
allege a material fact which if true, 
though controverted in return to rule 
to show cause, would require discharge 
of petitioner.—Lovvorn y. Johnston, 
118 F.2d 704. 


In return to order to show cause in 
habeas corpus proceeding, denial of 
petitioner’s allegation that his counsel 
withdrew from trial of criminal case 
could not be considered in determining 
petitioner’s right to the writ.—Lovvorn 
vy. Johnston, 118 F.2d 704. 


©.C.A.Cal. Where convicted defend- 
ant sought habeas corpus on ground 
that he was insane when he pleaded 
guilty, allegation that facts concern- 
ing such insanity were known to trial 
court when plea of guilty was accept- 
ed merely meant that judge should 
have concluded that defendant was in- 
sane, and hence crucial question in 
determining right to habeas corpus 
was the fact of ‘nsanity and not the 
judge’s knowledge on the _ subject.— 
Robinson y. Johnston, 118 F.2d 998. 

©.C.A.Cal, A motion to vacate judg- 
ment and sentence and to withdraw 
plea of guilty on grounds that defend- 
ant was insane and under duress and 
misrepresentation when he _ pleaded 
guilty, was denied assistance of coun- 
sel, and was not advised of right to 
withdraw plea of guilty, and that court 
erred in imposing sentence less than 
ten days after the plea, went to the 
jurisdiction of trial court, and hence 
could be raised collaterally on habeas 
corpus in any federal court where the 
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defendant was detained, including 
court which rendered the judgment. 
28 U.S.C.A. § 723a; Federal Rules in 
Criminal Cases after Verdict rule 2, 18 
U.S.C.A. following section 688.—Rob- 
inson v. Johnston, 118 F.2d 998. 

C.C.A.Ga. Where former conviction 
was pleaded in bar of further prosecu- 
tion before a court-martial, and plea 
was regularly urged and overruled by 
the court, and there was no lack of 
judicial atmosphere or of aid and ad- 
vice of counsel, District Court should 
not have attempted to retry merits of 
plea in habeas corpus’ proceedings. 
Article of War 40 of 1916, 39 Stat. 
Gotan eniona v. Robbins, 115 F.2d 
435. 

C.C.A.Kan. Where one seeks dis- 
charge from confinement after convic- 
tion or plea of guilty, upon an appli- 
cation for a writ of habeas corpus, the 
only questions presented are whether 
petitioner was convicted by a court 
having jurisdiction of his person and 
the offense, and whether the sentence 
pronounced was one within the power 
of the court.—Bugg yv. Hudspeth, 113 
F.2d 260. 

C.C.A.Kan. Ordinarily, the only 
questions open to review in a habeas 
corpus proceeding to secure petitioner’s 
release from confinement after convic- 
tion for a crime are whether court had 
jurisdiction of the offense charged and 
of petitioner’s person, whether petition- 
er was denied assistance of counsel in 
his defense, and whether sentence im- 
posed was authorized by law, and other 
questions must be reviewed by appeal 
in the criminal case.—Casebeer v. Hud- 
speth, 114 F.2d 789. 

Questions concerning the nature or 
sufficiency of the evidence adduced upon 
trial of criminal case cannot be deter- 
mined in habeas corpus proceeding to 
secure release of petitioner from con- 
finement after conviction.—Casebeer y. 
Hudspeth, 114 F.2d 789. 

C.C.A.Kan. In a habeas corpus pro- 
ceeding by an accused seeking dis- 
charge from confinement after convic- 
tion or plea of guilty, the only ques- 
tions are whether the accused was con- 
victed by a court haying jurisdiction 
of his person and the offense, and 
whether the sentence was within the 
power of the court.—Norris vy. Hud- 
speth, 114 F.2d 1007. 


C.C.A.Kan. Petitioner’s argument di- 
rected to alleged facts preceding and 
attending trials and that certain rea- 
sonable deductions indicated petition- 
er’s innocence of crimes laid in in- 
dictments could not be considered in 
habeas corpus proceedings to obtain re- 
lease from confinement after petitioner’s 
conviction of penal offenses.—Scott v. 
Aderhold, 116 F.2d 797. 

C.C.A.Kan. Whether certain accused 
was a member of conspiracy to trans- 
port in interstate commerce a. person 
who had been kidnapped and was held 
for ransom and did conspire in viola- 
tion of the law was an “issue of fact’’, 
which, on being resolved against ac- 
cused in trial of indictment against 
him, could not be relitigated in habeas 
corpus proceeding. 18 U.S.C.A. §§ 408a, 
ip radars v. McDonald, 120 F.2d 


C.C.A.Kan. Generally, the sufficiency 
of the evidence to warrant a conviction 
can be reviewed only on appeal and 
cannot be tested in habeas corpus pro- 
ceedings to effect the discharge of an 
accused from confinement after convic- 
tion, since in such a proceeding the 
sufficiency of the evidence in the crim- 
inal case must be conclusively pre- 
sumed.—Casebeer vy. Hudspeth, 121 F, 
2d 914, conforming to mandate 61 §. 
Ct. 804, 312 U.S. 662, 85 L.Ed. —, re- 
versing 114 F.2d 789. 

_C.C.A.Mo. A judge to whom a peti- 
tion for habeas corpus is addressed 
should be alert to examine the facts 
for himself, when if true as alleged 
they make the trial absolutely void.— 
Mothershead vy. King, 112 F.2d 1004. 

C.C.A.Neb. Determination by state 
court of Nebraska having jurisdiction 
of prosecution that accused had fled 
from justice, and that limitations were 
therefore tolled, was binding upon both 


accused and federal court to which pe- 


tition for habeas corpus was presented. 
Comp.St.Neb.1929, § 29-110; 28 US. 
CALS) 455. BayloxnvavenpOsGra diy: prin, 
F.2d -798. f 

C.C.A.N.Y. Where, in proceedings for 
reorganization of debtor company, pres- 
ident and sole stockholder of debtor 
raised question of jurisdiction of bank- 
ruptey court to enter order against 
president individually and also raised 
question of jurisdiction in contempt 
proceedings for noncompliance with the 
order, bankruptcy court’s determination 
that it had jurisdiction was a matter 
settled against “collateral attack’ in 
habeas corpus proceedings even if the 
bankruptey court was acting on errone- 
ous grounds. Bankr.Act § 77B, 11 U.S. 
C.A, § 207.—U.-S. ex rel. Hmanuel v. 
Jaeger, 117 F.2d 483. 

D.C.Cal. Where indictment was dis- 
missed for want of prosecution, anoth- 
er district court in habeas corpus pro- 
ceeding had no right to inquire wheth- 
er there was or was not warrant for 
such action.—Ex parte Altman, 34 FP. 
Supp. 106. 

Where district court dismissed in- 
dictment for want of prosecution and 
subsequently vacated the order dis- 
missing the indictment, court’s finding 
that condition on which dismissal of 
indictment was based did not actually 
exist, would be accepted in habeas cor- 
pus proceeding, since a court haying 
power to act has the power to undo 
its own act unless the act has acquired 
a finality which is beyond the court’s 


Ben lies Es parte Altman, 34 F.Supp. 
D.C.Md. In habeas corpus for release 


from imprisonment under conviction in 
state court, that prisoner was allegedly 
forcibly abducted from District of Co- 
lumbia to the county wherein he was 
tried was not a material matter for in- 
quiry.—Carey v. Brady, 39 F.Supp. 515. 

D.U.Mass. On hearing on _ petitions 
for bail or removal of defendants to 
court where indictment was pending 
against them and habeas corpus only 
question for determination of district 
judge was whether defendants were 
persons named in the indictment and 
whether treating the indictments them- 
selves as prima facie evidence of prob- 
able cause, there was probable cause 
for their prosecution.—U. S. vy. Frank- 
feld, 34 F.Supp. 17. 


_D.C.Mo. Generally the only ques- 
tions open to review in proceeding in 
habeas corpus to obtain release from 
confinement after conviction of penal 
offense are whether court which im- 
posed sentence had jurisdiction” of of- 
fense and of the accused’s person, 
whether sentence pronounced was one 
authorized by law, and whether ac- 
cused was denied assistance of counsel 
in his defense in violation of Sixth 
Amendment and other questions must 
be presented by appeal in the crim- 
inal case. U.S.C.A.Const. Amend. 6— 
Mothershead v. King, 37 F.Supp. 210. 

D.C.N.J. Where selective — service 
draftee’s petition for a writ of habeas 
corpus based on local board’s refusal to 
re-classify him because of change in 
status and failure to permit an appeal 
from refusal did not raise issue re- 
garding time within which an appeal 
may be taken from local board’s elassi- 
fication, the issue was ‘‘moot” and the 
District Court was not warranted in 
considering it. Selective Training and 
Service Act of 1940, 50 U.S.C.A. Ap- 
pendix § 301 et seq.—U. S. ex rel. 
Filomio v. Powell, 38°F.Supp. 183. 

D.C.N.Y. In order to determine 
weight of affidavits submitted by rela- 
tor in support of application for writ 
of habeas corpus on ground that rela- 
tor’s conviction in a state court was 
based on false and perjured testimony, 
all testimony given upon trial should 
have been before District Court.—U. S. 
ex rel. Lesser _v. People. of State of 
New York, 34 F.Supp. 730. 

D.C.N.Y. Where draftee under Se- 
lective Training and Service Act of 
1940 applied for writ of habeas corpus 
on ground that local board improperly 
refused to grant him a deferment on 
account of dependents, only question 
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open was whether board acted in an 
arbitrary and capricious manner, and 
if there was fair opportunity present- 
ed to draftee and a fair hearing held 
and substantial evidence to support 
board’s finding, then writ would be 
dismissed. Selective Training and 
Service Act, § 1 .et seq., 50 U.S.C.A. 
Appendix, § 301 et seq.—U. S. ex rel. 
Ursitti v. Baird, 39 F.Supp. _872. 

D.C.Pa. ‘ne inquiry on habeas cor- 
pus is limited to examination of funda- 
mental and jurisdictional questions.— 
us a ex rel. Perry v. Hiatt, 33 F.Supp. 

)22. 

The alleged fact that accused had a 
mistaken idea of nature of offenses 
charged and was thereby misled into 
making a false confession did not raise 
question which court could consider in 
habeas corpus proceedings.—U. S. ex 
rel. Perry v. Hiatt, 33 F.Supp. 1022. 

Ala. Where the court proceeding and 
conviction under which a prisoner is 
held are of a court of competent juris- 
diction and regular on their face, it is 
not permissible to impeach the court’s 
jurisdiction by parol testimony.—Ver- 
non vy. State, 200 So. 560, 240 Ala. 577, 
certiorari denied Vernon vy. Wilson, 61 
SiG a vewes 

Ala. It is only when invalidity ap- 
pears on face of proceeding that judg- 
ment of court of competent jurisdic- 
tion may be impeached on habeas cor- 
pus.—Vernon y. State, 200 So. 560, 240 
Ala. 577, certiorari denied Vernon y. 
Wilson, 61 S.Ct. 837. 

Where,. in murder prosecution, uo 
question was raised on or before the 
trial regarding formation of grand jury 
that presented indictment, or as to its 
regularity, and no objection was en- 
tered as to the venire for trial, or the 
formation of a petit jury selected and 
impaneled therefor, in habeas corpus 
proceeding after conviction, defendant 
was not entitled to introduce parol 
evidence to show that there had never 
been any negroes placed on grand 
juries in county in which he was con- 
victed, although there was a large per- 
centage of negro population in that 
county. Code 1923, § 4310; § 3238, as 
amended by Gen.Acts 1936, Ex.Sess., p. 

IPeiConst Alanko Ot mes uelao 6 Wee eA. 
Const. Amend. 14; Civil Rights Act 
1875, § 4, 8 U.S.C.A. § 44._Vernon v. 
State, 200 So. 560, 240 Ala. 577, certio- 
rari denied Vernon v. Wilson, 61 S.Ct. 
837. 

Ala.App. Where Governor’s. extra- 
dition warrant appeared sufficient, the 
introduction of the warrant into evi- 
dence in a habeas corpus proceeding, 
without more, would have operated to 
limit the issues as to whether petition- 
er was fugitive from justice and as to 
whether he was the identical person 
described in the warrant. Gen.Acts 
1927, p. 76; Gen.Acts 1931, p. 559.— 
Kelley v. State, 200 So. 115. 

Cal. Ordinarily, court in habeas cor- 
pus proceeding can determine only 
whether applicant is being unlawfully 
deprived of liberty.—Browne v. Superi- 
or Court in and for City and County of 
San Francisco, 107 P.2d 1, prior opin- 
ion 95 P.2d 178. ‘ 

Cal. In a- habeas corpus proceeding 
the court considers only those grounds 
of illegality attacking the judgment al- 
leged in the petition for the issuance 
of the writ, and the case is heard and 
determined on the issues framed by 
the pleadings. Pen.Code, § 1474.—Ex 
parte’ Connor, 108 P.2d 10, 16 Cal.2d 
701, certiorari denied Connor y. People 
of State of California, 61 S.Ct. 844. 

The scope of inquiry on habeas cor- 
pus may under exceptional circum- 
stances extend over the entire course 
of proceedings in the lower courts 
and may embrace additional evidence 
received by the Supreme Court, either 
directly or under an order of refer- 
ence, but in considering the purport 
of the record on prior proceedings, er- 
roneous opinions and conclusions are 
irrelevant, and immaterial matters are 
disregarded. Pen.Code, § 1474.—Ex 
parte Connor, 108 P.2d 10, 16 Cal.2d 
701, certiorari denied Connor v, People 
of State of California, 61 S.Ct. 844. 

Cal.App. Where there was substan- 
tial evidence supporting verdict finding 
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a violation of ordinance, facts could not 
be considered in application for writ 
of habeas corpus.—Ex parte Boza, 106 
P.2d 29. 

Cal.App. Whether complaints on 
which defendants were convicted did 
not state a public offense and were de- 
ficient in other particulars could pro- 
perly be raised on habeas corpus pro- 
ceeding. Pen.Code, § 1426.—Ex parte 
Coon, 112 P20. 767. 

Contention that, in criminal prosecu- 
tion, court refused to grant challenges 
for cause based on bias and prejudice, 
refused to grant motion for change of 
venue, and refused to issue subpcena 
duces tecum for witnesses residing out- 
side county, could not be raised in 
habeas corpus proceeding, since con- 
tentions involved “errors of law com- 
mitted at the trial’.—Hx parte Coon, 
1? TRy2da 67: 

Cal.App. In habeas corpus proceed- 
ing for release from custody under or- 
der adjudging petitioner in contempt 
for willfully refusing to comply with 
order requiring petitioner to partially 
reimburse county for support of her 
minor child, a ward of juvenile court, 
adjudication of petitioner’s ability to 
comply with order to reimburse in or- 
der adjudging petitioner in contempt 
was conclusive, and sufficiency of evi- 
dence could not be considered. St. 
1937, pp. 1048, 1049, x8 860, 862-864.— 
Hx parte Carboni, 116 P.2d 453. 

In habeas corpus proceeding for re- 
lease from custody under order ad- 
judging petitioner in contempt for 
willfully refusing to comply with or- 
der requiring petitioner to partially 
reimburse county for support of her 
minor child, a ward of juvenile court, 
reasonableness of fine imposed on peti- 
tioner in contempt proceedings could 
not be passed on. St.1937, pp. 1022, 
1048, 1049, §§ 579, 860, 862-864.—Dx 
parte Carboni, 116 P.2d 453. 

Colo. Ordinarily, in habeas corpus 
proceeding, where the person allegedly 
restrained has challenged the truth 
of the officer’s return on the face as 
provided by statute, court must settle 
the facts by hearing the testimony and 
arguments and then dispose of the 
prisoner as the case may require. 735 
C.S.A. ¢..77, § 3—Ex parte Emerson, 
108 P.2d 866. 


App.D.C. Where defendant was sen- 
tenced to prison by North Carolina 
court on February 17, 1935,- and 
prayer for judgment on second count 
was continued for five years but sen- 
tence on first count was suspended, 
and on October 19, 1939, the North 
Carolina court issued ecapias for de- 
fendant’s arrest, but application for 
extradition was not made until March 
8, 1940, whether defendant was no 
longer a fugitive because five-year pe- 
riod had expired before its extension 
on February 19, 1940, involved a ques- 
tion of limitation which could not be 
raised by defendant on his application 
for writ of habeas corpus in the Dis- 
trict of Columbia, but which could be 
raised only in the courts of North Car- 
OUNA pal. CcCOdeapl G2aere Dace Ore ahem onus 
Code N.C.1939, § 4665(1) et seq.—Pel- 
ley. ‘Colpoys, 1225 F.2d. 12. 

App.D.C. Whether proceedings for 
arrest and extradition of one who had 
been given a suspended sentence origi- 
nated out of personal animosity of 
North Carolina judge who before ele- 
vation, to the beneh had been prosecu- 
tor at defendant’s trial was not a mat- 
ter for inquiry or comment by court 
in District of Columbia to which de- 
fendant applied for writ of habeas cor- 
pus: D.C:Code 192977 T. 6, .§ 377-— 
Pelley v. Colpoys, 122 F.2d 12. 

App.D.C. Where American citizen in 
Canada who was committed to institu- 
tion for insane after, being convicted 
of manslaughter was thereafter trans- 
ferred to St. Elizabeths Hospital in 
District of Columbia for treatment 
until his transfer as provided by law 
to his state of residence, and it ap- 
peared that although he may have had 
at one time a legal residence in Ten- 
nessee he had thereafter resided in and 
exercised the right of franchise in vari- 
ous other states, granting of habeas 
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corpus to permit his release or return 
to Tennessee was properly denied on 
ground that any legal residence in Ten- 
nessee had been ‘‘abandoned”, particu- 
larly where court in the United States 
had also found him to be a person of 
unsound mind, and the State of Ten- 
nessee was unwilling to accept him. 24 
U.S.C.A. § 196a—De Marcos vy. Over- 
holser, 122 F.2d 16. 

Fla. Where petitioners had been en- 
joined from engaging in practice of op- 
tometry and had been found in con- 
tempt of court for violating the order, 
question whether their activities con- 
stituted practice of optometry in viola- 
tion of statute could not be determined 
on appeal from order denying writ of 
habeas corpus where it was not shown 
that their acts committed subsequent to 
the entry of the injunctive order were 
different from those intended to be pro- 
hibited. Acts 1939, ec. 19031.—State ex 
rel. Buckner v. Culbreath, 3 So.2d 380. 

Where persons in custody under 
process for contempt resorted to collat- 
eral remedy of habeas corpus, the in- 
quiry before circuit judge was limited 
to jurisdiction of court issuing the 
process of contempt and voidness of 
the process upon its face.—State ex rel. 
Buckner v. Culbreath, 3 So.2d 380. 

Ga. In habeas corpus proceeding for 
release from imprisonment pursuant to 
extradition, whether alleged fugitive is 
charged with a crime is a question of 
law, and is always open upon face of 
the papers to judicial inquiry, but if 
indictment forming basis of the extra- 
dition proceedings substantially charg- 
es a crime in conformity to laws of 
demanding state, fugitive should not be 
released, however defective indictment 
might be at common law or under rules 
of criminal procedure. U.S.C.A.Const. 
art. 4, § 2, par. 2; Code 1933, § 44-302. 
—Scheinfain vy. Aldredge, 12 §.H.2d 868, 
191 Ga. 479. 

Ga, On petition by one convicted of 
crime for writ of habeas corpus on 
ground of his deprivation of counset 
by court’s appointment of ignorant 
and inexperienced attorneys to repre- 
sent him, it is ordinarily better prac- 
tice for superior court judge to disre- 
gard question of sufficiency of allega- 
tions of petition as to such deprivation 
and conduct hearing and investigation 
into real truth and merits of charge 
made, though that is matter which 
should be determined by judge in ex- 
ercise of his discretion. Const.Ga. art. 
, § 1, par. 5; U.S.C.A.Const. Amend. 
CEreataboa aon v. Aldredge, 15 S.H.2d 
Ill, In habeas corpus proceeding by 
a person arrested as fugitive from jus- 
tice in extradition proceeding, technical 
sufficiency of indictment could not be 
determined.—People ex rel. Georgevitch 
v. Allman, 31 N.E.2d 590, 375 Ill. 368. 

Ill, In habeas corpus proceeding by 
alleged fugitive from justice, where 
rumors had come to the court of ef- 
fort being made to sway testimony 
of witnesses, court properly continued 
cause to permit investigation of the al- 
leged tampering with witnesses.—Peo- 
ple ex rel. Sansone v. O’Brien, 33 N.E. 
2d 219, 376 Ill. 168. 


Kan. In original habeas corpus pro- 
ceeding for petitioner’s release from 
state penitentiary after revocation of 
conditional pardon granted him by 
Governor, Supreme Court has no ju- 
risdiction to review reasons which 
prompted Governor and parole authori- 
ties to revoke pardon. Gen.St.1935, 62- 
2216.—Boaz v. Amrine, 113 P.2d 80, 
153 Kan. 614. 

Kan. While courts are liberal in en- 
tertaining petitions in habeas corpus 
proceedings, questions once fully con- 
sidered and determined in the absence 
of changed circumstances should be re- 
garded as settled.—Cochran vy, Amrine, 
113 P.2d 1048, 153 Kan. 777. 

Ky. A habeas corpus proceeding, 
for purpose of determining right of one 
confined under a judgment of convic- 
tion, is a “collateral attack’? on the 
judgment of confinement and will be 
granted only if the judgment is void, 
and the sole inquiry in such proceeding 
is whether indictment deseribes an of- 
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fense of the class which the law recog- 
nizes and of whieh the court had ju- 
risdiction.—Hageman  y. Kirkpatrick, 
143 S.W.2d 506, 283 Ky. 798. 

Mass. In habeas corpus proceeding, 
a request for ruling that Governor had 
no authority to issue warrant for arrest 
and rendition of petitioner to state of 


New York because indictment was 
pending against petitioner in Massa- 


chusetts for commission of a felony 
Was propérly denied, where agreed 
facts did not show nature of offense 
charged in indictment.—In re Harris, 
34 N.H.2d 504, 309 Mass. 180. 

In habeas corpus proceeding, there 
Was no error in denial of request for 
ruling that Governor had no authority 
to issue warrant for arrest and rendi- 
tion of petitioner to state of New York 
because indictment was pending 
against petitioner in Massachusetts, 
where Governor possessed such author- 
ity under uniform criminal interstate 
rendition law. G.L.(Ter.Ed.) ¢c. 276, § 
20G, as added by St.1937, ec. 304.—In 
ea aa 34 N.B.2d 504, 309 Mass. 

Mass. In habeas corpus proceeding 
by petitioner seeking to avoid extradi- 
tion, guilt or innocence of petitioner is 
not in issue, as that must be deter- 
mined in the demanding state. G.L. 
(Ter.Ed.) c. 276, § 20H, as added by 
$t.1937, ce. 304.—In re Harris, 34 N.E. 
2d 504, 309 Mass. 180. 

Mo. In habeas corpus proceeding for 
discharge from penitentiary under stat- 
utory three-fourths rule, fact issue as 
to failure to post in such prison printed 
copies of statutes enacting such rule 
-and prescribing punishment for escape 
of penitentiary inmate from custody of 
officers guarding him outside prison 
and of prison rules cannot be raised 
by petitioner for first time nearly a 
month after evidence was heard, writ 
quashed, and petitioner remanded to 
prison authorities’ custody. Rey.St. 
1939, §§ 4307, 9041, 9086, Mo.St.Ann. 
§§ 3913, 8396, 8442, pp, 2751, 6201, 
6214.—Hx parte Rody, 152 S.W.2d 657. 

Neb. In habeas corpus proceeding 
involving custody of child, court is not 
required to restore child to its father, 
but child’s welfare is paramount to 
wishes of father or any other relative. 
—Ex parte Kaufmann, 299 N.W. 617, 

In habeas corpus proceeding involv- 
ing custody of child, court must con- 
sider, in light of age of child, its past 
and future, the proposed home, its 
entire surroundings, the temporal wel- 
fare of the child, as to food, clothing, 
discipline, and, if of tender years, care- 
ful nursing when required, and medi- 
eal attention, and court, must then con- 
sider its spiritual and religious care 
and upbringing and whether it will 
have loving care, with understanding 
and affection.—Hx parte Kaufmann, 299 
N.W ; 

N.H. In habeas corpus proceeding to 
obtain release, under extradition war- 
rant from governor issued under requi- 
sition of governor of Pennsylvania, the 
technical sufficiency of indictment 
which accompanied the requisition was 
not open to investigation.—Bracco vy. 
Wooster, 20 A.2d 640. 

N.J.Com.Pl. In determining whether 
acts committed by petitioner as shown 
by evidence and record of extradition 
proceeding constituted crime charged, 
eourt, on habeas corpus, would look 
beyond mere sufficiency of indictment 
as a criminal pleading.—Ex parte Kel- 
sey, 21 A.2d 676, 19 N.J.Mise. 488. 

In extradition it must appear as a 
“eondition precedent” to the issuance 
of a warrant that the person demanded 
is substantially charged with a crime 
against demanding state from which 
he is alleged to have fled, and a crime 
which he could have committed on the 
date stated, and such question of law 
is open to inquiry on writ of habeas 
ecorpus.—Ex parte Kelsey, 21 A.2d 676. 
19 N.J.Mise. 488. 

N.M. In order to justify change in 
award of custody of a child from one 
parent to another on ground of 
“changed circumstances’, the changed 
circumstances must be substantial, and 
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only a change materially affecting the 
existing welfare of the child, occurring 
since the former adjudication, may 
properly become the subject of inquiry 
and basis of a change.—Albright v. Al- 
bright, 115 P.2d 59, 45 N.M. 302. 

Where Arizona court had awarded 
custody of child to father at a time when 
the father and mother were living 
apart but were not divorced, and later 
the parties were divorced and the moth- 
er remarried, a judgment changing 
award so as to entitle the mother to 
custody of the child for nine months 
and the father for three months each 
year, on ground of “changed circum- 
stances” of the parties, was justified.— 
Albright vy. Albright, 115 P.2d 59, 45 
N.M. 302. 

N.M. The courts of one state upon a 
showing of changed circumstances indi- 
eating that the welfare of child will 
best be served by change of custody 
from.parent who was awarded custody 
by court of another state, to the other 
parent, will not hesitate to make the 
change and in doing so does not deny 
“full faith and credit” to the judgment 
of the other state—Albright v. Al- 
bright, 115 P.2d 59. 45 N.M. 302. 

N.Y. A person, detained under judg- 
ment of court which never acquired ju- 
risdiction of cause which it tried, is en- 
titled to writ of “habeas corpus,” and, 
at least in some cases, he may show 
such basic infirmity in judgment by 
proof extraneous to proceedings before 
court which granted judgment. Civil 
Practice Act, § 1231.—People ex rel. 
Carr v. Martin, 35 N.H.2d 636, 286 N.Y. 
27, reversing 24 N.Y.S.2d 729, 261 App. 
Div. 865. 

The rule that person imprisoned by 
virtue of a final judgment rendered 
after trial or plea of guilty may, in 
habeas corpus proceedings, go outside 
record of court which rendered judg- 
ment to show that acts for doing of 
which he is restrained were such as 
could not constitute a crime, may be 
applied only within limited field 
within which writ of habeas corpus 
may be used to challenge validity of 
judgment. Civil Practice Act, § 1231. 
—People ex rel. Carr v. Martin, 35 N.E. 
2d 636, 286 N.Y. 27, reversing 24 N.Y. 
$.2d 729, 261 App.Div. 865. 

The writ of ‘‘Shabeas corpus” may not 
be used for purpose of deciding ques- 
tions of law and of fact which were 
within jurisdiction of trial court, but 
which were not raised there. Civil 
Practice Act, § 1231.—People ex rel. 
Carr v. Martin, 35 N.H.2d 636, 286 N. 
Y. 27, reversing 24 N.Y.S.2d 729, 261 
App.Div. 865. 


N.Y.App.Div. The court on habeas 
corpus can not go behind certificate of 
conviction reciting that prisoner was 
guilty of robbery while armed to deter- 
mine whether prisoner was armed.— 
People ex rel. De Bernardo y. Martin, 
24 N.Y.S.2d 804, 261 App.Div. 870. 


N.Y.App.Div. Where relator pleaded 
guilty to assault in second degree while 
armed, and a sentence of ten years’ 
imprisonment, five years of which were 
imposed as increased punishment for 
being armed, was imposed, relator 
could not subsequently raise issue that 
he was not armed in a habeas corpus 
proceeding. Penal Law, § 1944.—Peo- 
ple ex rel. McCue v. Martin, 24 N.Y.S. 
2d 826, 261 App.Div. 868. 

N.Y.App.Div. Where trial court had 
jurisdiction of defendant’s person and 
of crime with which defendant was 
charged when sentence was pronounced, 
and court made a finding that defend- 
ant was over 16 and under 19 when 
sentence was imposed, judgment of 
conviction could not be attacked col- 
laterally in habeas corpus proceeding. 
—People ex rel. Wiegand v. Brophy, 
25 N.Y.S.2d 547, 261 App.Div. 877. 

N.Y.App.Div. In habeas corpus pro- 
ceeding, the court could examine into 
and pass on the sufficiency of the pa- 
pers’ on which the Governor of New 
York acted in issuing his warrant for 
the arrest of relator.—People ex rel. 
Pahl v. Hagerty, 26 N.Y.S.2d 568, 261 
App.Div. 1049. 


N.Y.App.Div. In habeas corpus pro- 
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ceeding involving validity of extradi- 
tion, where papers upon which warrant 
was issued by governor of New York 
for arrest of relator showed jurisdic- 
tional facts necessary for rendition of 
relator to Pennsylvania, court had no 
power to determine guilt or innocence 
of relator.—People ex rel. Pahl v. Hag- 
erty, 28 N.Y.S.2d 186, 262 App.Div. 45. 
affirmed 36 N.E.2d 689. ; ; 

In habeas corpus proceeding involv- 
ing validity of proceeding for rendition 
to Pennsylvania of relator upon ground 
that relator had violated terms of his 
parole by committing crime in New 
York, relator’s claim that he was inno- 
cent of crime upon which revocation of 
his parole was based could not be 
raised in present proceeding, but should 
be urged as a defense before authorities 
of Pennsylvania 61 P.S.Pa. § 309.— 
People ex rel. Pahl v. Hagerty, 28 N.Y. 
S.2d 186, 262 App.Div. 45, affirmed 36 
N.H.2d 689. 

A habeas corpus proceeding involving 
validity of extradition cannot be used 
as means of securing trial of relator in 
state in which he is living for crime 
with which he is charged by demand- 
ing state.—People ex rel. Pahl v. Hag- 
erty, 28 N.Y.S.2d 186, 262 App.Div. 45. 
Affirmed 36 N.B.2d 689. 

N.Y.App.Div. Relator, by pleading 
guilty to crime of robbery, first de- 
gree while armed with dangerous 
weapon, not only admitted his guilt of 
such crime, but also that at time of 
commission thereof he was armed with 
dangerous weapon, and could not raise 
issue that he was not armed in habeas 
corpus proceedings. Penal Law, § 
1944.—People ex rel. Codoluto v. Mar- 
tin, 28 N.Y.S.2d 865, 262 App.Div. 934. 

N.Y.Sup. In habeas corpus proceed- 
ings to secure release of a prisoner 
on ground that court issuing commit- 
ment lacked jurisdiction, jurisdiction 
of person and subject matter was not 
alone conclusive, but jurisdiction of 
court to render particular judgment 
was a proper subject of inquiry and 
court must determine whether upon 
record judgment was warranted by law 
and was within jurisdiction of the 
court.—People ex rel. , Prudhomme v. 
Superintendent of New York State Re- 
formatory for Women at Bedford Hills, 
21. N.Y.S.2d, 5638. 

N.Y.Sup. Inquiry on every writ of 
habeas corpus must be complete, even 
though summary. Code r.Proc. § 
838.—People ex rel. Pahl y, Pollack, 
22 N.Y.S.2d 413, 174 Mise. 981. 

N.Y.Sup. On a writ of habeas cor- 
pus, the court must inquire beyond 
the Governor’s warrant demanding ex- 
tradition of an alleged fugitive.—People 
ex rel. Pahl v. Pollack, 22 N.Y.S.2d 
413, 174 Mise. 981. 


N.C. On writ of habeas corpus to 
secure discharge of husband, commit- 
ted to custody for willful disobedience 
of court order to provide for his wife 
and children, the court could not go 
behind the judgment of commitment, 
the only question being whether the 
judgment was warranted by law and 
within the jurisdiction of the court.— 
aH ate Adams, 11 S.H.2d 163, 218 N.C. 


N.D. Whether petitioner in habeas 
corpus proceeding had been in jeo- 
pardy or whether statute operated to 
render conviction for unlawful pos- 
session of nitroglycerin a bar to a 
prosecution for burglary with the use 
of nitroglycerin or burglary in the 
third degree were questions within 
the trial court’s jurisdiction, and the 
determination of those questions could 
not be reviewed in a habeas corpus 


proceeding in the Supreme Court. 
Laws 1927, c. 126; Comp.Laws 1913, 
§§ 9873, 10328, 11860; Const. § 13.— 


Ryan v. Nygaard, 297 N.W. 694, 70 N. 
D. 687. 

N.D. On habeas corpus, the inquiry 
is limited to questions of jurisdiction. 
—Ryan v. Nygaard, 297 N.W. 694, 70 
N.D. 687. 

Oxkl.Cr.App. The question whether a 
certain action by a trial court is prej- 
udicial to the substantial rights of a 
defendant cannot be determined in a 
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habeas corpus proceeding.—Ex parte 
“Williams, 106 P.2d 524. 

The Criminal] Court of Appeals in a 
habeas corpus proceeding will only go 
into the question whether the court, 
whose action is complained of, had 
jurisdiction to render the particular 
judgment which was rendered.—Ex 
parte Williams, 106 P.2d 524. 

Okl.Cr.App. Where one imprisoned 
under judgment of conviction seeks dis- 
charge on habeas corpus, inquiry is 
limited to whether the court in which 
he was convicted had jurisdiction of 
his person and of the crime charged, 
and if trial court had jurisdiction to 
convict and sentence, the writ cannot is- 
sue to correct mere errors.—Ex parte 
Linam, 109 P.2d 8388. 

OkLCr.App. The scope of review on 
habeas corpus is limited to an examina- 
tion of jurisdiction of court whose 
judgment of conviction is challenged.— 
Ex parte Pennington, 110 P.2d 923; In 
re Flowers, 111 P.2d 509. 

OkLCr.App. The question of defend- 
ant’s insanity at time of commission 
of offense or at time of trial cannot be 
raised on habeas corpus, after judg- 
ment of conviction has become final. 
22 Okl.St.Ann. §§ 1161-1163.—Ex parte 
Gilbert, 111 P.2d°205. 

Where petitioner was not entitled to 
writ of habeas corpus under the facts, 
whether habeas corpus was proper rem- 
edy would not be determined.—Ex 
parte Gilbert, 111 P.2d 205. 

Ok1.Cr.App. Where a disputed ques- 
tion arises as to what occurred on the 
arraignment, of one accused of a crime, 
the Criminal Court of Appeals will give 
great weight to the recitation in the 
minutes of the court proceedings as to 
what occurred.—Ex parte Bradley, 113 
P.2d 611. 

Pa. On petition for habeas corpus, 
Supreme Court can only look to the 
record to determine whether a judg- 
ment exists, and may not exercise an- 
pellate jurisdiction to pass upon the 
propriety of such judgment, except in 
the case of certain fundamental er- 
rors which may be corrected on habeas 
corpus even though defendant failed to 
appeal from judgment.—Commonwealth 
ex rel. Penland v. Ashe, 19 A.2d 464, 
8429 Pal 337. 

Pa.Super. In habeas corpus proceed- 
ing, examination of purported signa- 
ture of relator to plea of guilty in- 
dorsed on “indictment” upon which he 
was sentenced and relator’s signature 
to petition for habeas corpus disclosed 
that plea of guilty was signed by re- 
lator, and hence there was no merit 
in relator’s contention that he did not 
enter a plea of guilty. 19 P.S. § 241.— 
Commonwealth ex rel. Fake v. Smith, 
19 A.2d 745, 144 Pa:Super. 497. 

Where relator’s allegations in peti- 
tion for habeas corpus, that he had 
been induced to plead guilty to charge 
of feloniously using explosives by as- 
sistant district attorney’s promise of 
leniency and statement that court 
would not appoint an attorney for him, 
were denied, under oath, by assistant 
district attorney, in view of relator’s 
long criminal record and prior con- 
victions for felony, the court was not 
required to and would not give cred- 
ence to such allegations by relator. 
18 P.S. § 3045; 19 P.S. § 241.—Com- 
monwealth ex rel. Fake v. Smith, 19 
A.2d 745, 144 Pa.Super. 497. 


Pa.Super. A writ of habeas corpus 
does not open up for review the guilt 
or innocence of the prisoner who has 
been summarily convicted before a 
magistrate or court not of record after 
a hearing at which witnesses were 
sworn and testified, and whose convic- 
tion has not been reversed on appeal to 
the court of quarter sessions, nor set 
aside on certiorari to the common pleas. 
—Ferree v. Douglas, 21 A.2d 472. 

Pa.Com.Pl. In an action of habeas 
corpus, where the only evidence is that 
the purported ward is not and hag not 
been in- the custody of the respondent, 
the court will not compel the respond- 
ent to answer the petitioners’ question 
as to the whereabouts of the purported 
ward. The court will not permit the 
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writ of habeas corpus to be used sole- 
ly for the purpose of discovering the 
residence of the person in question.— 


Commonwealth ex rel. Merkel et al. v.- 


Woffindin, 56 Montg. 345. 

Tenn. If the Governor of the asylum 
state issues his warrant for person 
sought by demanding state, such per- 
son may test the legality of the war- 
rant in a habeas corpus proceeding and 
may raise the ‘question of fact’? wheth- 
er the person sought is a fugitive from 
justice, but before his release is, justi- 
fied, he must show beyond a reasonable 
doubt that he is not guilty.—State ex 
rel, Brown v. Grosch, 152 S.W.2d 239. 
177 Tenn. 619. 

Tex.Cr.App. In habeas corpus pro- 
ceeding by one held for extradition, 
the guilt or innocence of such person 
accused of crime in the demanding 
state will not be tried in the forum 
of the asylum state.—Ex parte Steaven- 
son, 144 S.W.2d 552. 

Tex.Cr.App. Courts will not resort 
to evidence of case to determine wheth- 
er a judgment is void and only mat- 
ters appearing in record will be con- 
seer Ae parte Biand, 147 S.W.2d 
499. 

Tex.Civ.App. A_ district court, in 
which spouses filed habeas corpus peti- 
tion for custody of wife’s miner child 
by divorced husband, had jurisdiction 
to hear and determine plaintiff’s allega- 
tions of changed conditions since entry 
of another district court’s order award- 
ing child’s custody to father except for 
one hour each month and to alter such 
peated gains v. Harris, 150 S.W.2d 
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Tex.Civ.App. While application to 
district judge for writ of habeas cor- 
pus is proper proceeding for parent to 
recover surrendered custody of his 
minor child, judge is vested with broad 
equity powers as chancery court in 
such proceeding and child’s paramount 
interest’ becomes dominant issue before 
court. Vernon’s Ann.St.Const. art. 5, § 
8.—Schultz v. Brown, 152 S.W.2d 801. 
error dismissed. 

In habeas corpus proceeding for re- 
lease of relator’s minor daughter from 
state school for feeble-minded persons, 
relator’s and county psychiatrist’s un- 
disputed testimony, contained in tran- 
script of county court proceeding for 
child’s commitment to such school, that 
she was feeble-minded and would be 
better off in state school, removed any 
beta a tly as to her best interest, and 

istrict Judge properly denied writ 
and remanded child to custody of 
superintendent of such school, in ab- 
sence of pleading or evidence that her 
best interest would be served by_re- 
storing her custody to relator. Ver- 
non’s Ann.Civ.St. arts. 3233-3238, 3867— 
8871.—Sehultz v. Brown, 152 S.W.2d 
801, error dismissed. 


Va. On habeas corpus to review a 
judgment in a criminal case, the re- 
viewing court examines only the power 
and authority of the trial court to act 
and not the correctness of its conclu- 
sions, and whether there was sufficient 
evidence to support conviction cannot 
be considered.—Hobson vy. Youell, 15 S. 
EH.2d:76, 177. Va. 906. 

Wash. On “habeas corpus’, judg- 
ment of a subordinate court cannot be 
disregarded, reversed or set aside, re- 
gardless of how clearly Supreme Court 
may perceive that judgment is errone- 
ous and however plain it may be that 
court ought to reverse judgment if it 
were before the court on appeal or writ 
of error, and Supreme Court can only 
look at record to see whether a judg- 
ment exists, and can not say whether 
judgment is right or wrong.—Williams 
vy. McCauley, 108 P.2d 822. 


Where only question before trial 
court on habeas corpus proceedings 
was whether petitioner had been il- 
legally confined under judgment, and 
sentence, in a criminal case, trial court 
was not authorized to order that peti- 
tioner be brought before the board of 
prison terms and paroles for considera- 
tion for a parole—Williams v. McCaul- 
ey, 108: P.2d 822. 
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‘Wash. The jurisdiction of a court or 
judge to render a judgment is a prop- 
er subject of inquiry on habeas corpus 
and is generally the only question open 
to inquiry.—Williams v. McCauley, 108 
P.2d 822. 

Wis. Since writ of “habeas corpus” 
is not intended to perform the office of 
an appeal or writ of error, it cannot be 
resorted to for purpose of reviewing 
orders or judgments which are merely 
erroneous, and on habeas corpus noth- 
ing will be investigated except juris- 
dictional defects or illegality because of 
want of any legal authority for de- 
tention or imprisonment.—State ex rel. 
Currie v. McCready, 297 N.W. 771, 238 
Wis. 142. 

Wis. Nothing will be investigated on 
habeas corpus except jurisdictional de- 
fects amounting to want of any legal 
authority for the detention or impris- 
onment.—State ex rel. Morgan ‘ v. 
Fischer, 298 N.W. 353, 238 Wis. 88. 

Wis. Where a person is detained 
pursuant to order of court made upon 
a preliminary examination, the only 
question raised by a writ of habeas 
corpus is, whether there was any evi- 
dence for the magistrate to act upon 
and whether the complaint charged 
any offense known to the law.—State 
ex rel. Morgan v. Fischer, 298 N.W. 
353, 238 Wis. 88. 

When it is discovered that there is 
competent evidence upon which the ex- 
amining magistrate might act in deter- 
mining the existence of essential facts. 
“Jurisdiction” is established and in 
such case, a defendant detained pursu- 
ant to order of court upon preliminary 
examination will not be discharged 
upon habeas corpus.—State ex rel. Mor- 
ee vy. Fischer, 298 N.W. 353, 238 Wis. 


Where proof showed that defendant 
detained pursuant to order of court 
made upon preliminary examination 
was under influence of liquor while 
driving automobile which struck pedes- 
trian walking on shoulder of road 
about 2 or 3 feet from edge of the 
concrete, that automobile was traveling 
about 55 miles an hour, and that the 
pedestrian subsequently died from the 
effect of collision, evidence was amply 
sufficient to justify detention of defend- 
ant who could not be discharged on 
writ of habeas corpus.—State ex rel. 
Mare v. Fischer, 298 N.W. 3538, 238 
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C.C.A.Ga. On habeas corpus to ob- 
tain release from sentence’ of a court- 
martial, there can be no discharge if 
the court had jurisdiction to try of- 
fender for offense and. sentence was 
one which the court could under the 
law pronounce.—Sanford v,~ Robbins, 
115 F.2d 435. 

The habeas corpus court cannot grant 
a new trial, which is the just remedy 
for errors, and it ought not lightly 
to release those who have been ad- 
judged guilty.—Sanford y. Robbins, 115 
F.2d 435. 

_D.C.Cal. Pending appeal from deci- 
sion of District Court granting habeas 
corpus, petitioner would be discharged 
upon recognizance with surety for ap- 
pearance to answer judgment of the 
appellate court. Rules of Court for 
the Ninth Circuit, rule 29.—Colson v. 
Johnston, 35 F.Supp. 317. 

-D.C.Cal. The utmost relief courts can 
give to alien imprisoned pending depor- 
tation is to discharge him from further 
imprisonment if government fails to ex- 
ecute order of deportation within a rea- 
sopebie time.—In re Hanoff, 39 F.Supp. 

D.C.Mich. Although court granted 
writ of habeas corpus, actual discharge 
of the prisoner was delayed 12 days to 
afford the district court, from which 
the prisoner had been sentenced, oppor- 
tunity to take any action desired or 
deemed advisable and proper if it felt 
that it had the right to correct the 
sentence.—In re Fegler, 36 F.Supp. 88. 

D.C.Pa. A federal District Court is 
not authorized to remand one released 
from penitentiary on writ of habeas 
corpus to custody of court which sen- 
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need him, but, to secure justice, will 
_ direct warden to notify United States 
Attorney for such court’s district of 
precise time when prisoner will be re- 
leased.—U. S. ex rel. Nortner v. Hiatt, 

33 F.Supp. 545. : 

—-s-* Fila. “Where proof was not evident 
- nor presumption great that petitioner 
in habeas corpus proceeding committed 
crime of first-degree murder as charged 
in indictment, the trial court’s judg- 
ment denying bail and remanding peti- 
_tioner to custody of sheriff to be held 
- without bail was reversed with direc- 
tions for fixing of amount and condi- 
ions of bail to be furnished by relator. 
State ex rel. McGrath vy. Coleman, 199 
So. 567. 

_ Fla. On habeas corpus, where charge 
of crime is insufficient but discloses 
probable cause to believe defendant 
violated criminal statute, defendant 
should be discharged only conditional- 
ly. Acts 1939, ce. 19554, § 140.—Jones 
-y. Cook, 200 So. 856. “ ; 

- Where warrants charging disturb- 
ance of the peace and an attempt to 
mutilate public property were defec- 
ive but disclosed probable cause to 
believe accused violated city ordinance, 
accused was entitled on habeas corpus 
to discharge from custody under the 
defective warrants and to absolute dis- 
charge in event further proceedings ac- 
to law were not instituted 
him within reasonable time 
c. 
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demand upon Governor of Illinois for 
extradition of relator and matter of 
eged fraud committed on authorities 
i state was wholly for the 
t state.—People ex rel. 


ertii. 168. 
“Ky. Under statute providing that 
ll commitments of minors to houses 
yf reform shall be until the minors 
shall arrive at the age of 21, the Whit- 


House of Reform at Greendale for one 
year, and the Fayette circuit court, 
when granting a discharge on petition 
for a writ of habeas corpus after ex- 
piration of one-year term, should have 
remanded the boy to the Whitley cir- 
cuit court for proper sentence. Ky.St. 
— §§ 2095b-13, 2095c-1 et seq.—Common- 
wealth v. Crawford, 147 S.W.2d 1019, 
285 Ky. 382. , : 
Mo. In habeas corpus action by pris- 
- oner whose parole had been set aside, 
Court of Appeals was authorized only 
to discharge prisoner from custody of 
sheriff under the commitment and re- 
mand him to custody of sheriff for fur- 
ther proceedings in circuit court in ac- 
cordance with law.—State ex rel. Wil- 
‘kerson v. Kelly, 142 S.W.2d 27. 
N.Y.App.Div. A sentence of 1% 
years to 7% years, plus not less than 
5 nor more than 10 years for being 
armed, was a_ single sentence, the 
Jast part of which was illegal, where 
there was no showing that defendant 
was armed, and a later sentence of 1 
year to 1 year and 1 month, not sus- 
pended, made in an attempt to correct 
error in suspending first part of former 
- sentence was also a_ single sentence 
illegal in part, and the sentences be- 
- ing illegal in part were wholly illegal 

so that defendant was required to be 
remanded for resentence, but he was 
entitled to credit for time already 
served against such sentence as might 
be imposed. Penal Law, § 1944.—Peo- 
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N.Y.Sup. 
ing where indeterminate. sentence of 
relator as habitual offender was held 
erroneous and relator had already > 
served more than the six months’ im- 
prisonment authorized by law, relator 
would be discharged.—People ex rel. 
Brooks v. Warden of Women’s Prison, 
24 N.Y.S.2d 931, 175 Misc. 663. 

Okl. A person who is held under 
voidable order of conviction and has 
been properly informed against as for 
indirect contempt in court of competent 
jurisdiction may be released from cus- 
tody on writ of habeas corpus on such 
conditions as will insure his amenabil- 
ity to future action of court.—Ex parte 
Mitchell, 113 P.2d 979. 

Where petitioner’s conviction of con- 
tempt for failure to pay money for 
support of illegitimate child as ordered 
in bastardy proceeding was erroneous 
because of refusal of demand for jury 
trial, release on habeas corpus was con- 
ditioned on giving of bond to insure 
petitioner’s appearance to answer cita- 
tion for contempt. 21 Okl.St.Ann. §§ 
565-568; Okl.St.Ann.Const. art. 2, § 25. 
—HEx parte Mitchell, 113 P.2d 979. 

Okl.Cr.App. Where questions raised 
in habeas corpus petition for release 
from penitentiary concern denial of 
some of petitioner’s statutory or consti- 
tutional rights in connection with his 
arraignment and pronouncement of 
judgment and sentence against him, 
proceedings after filing of information 
in district court should be vacated, but 
petitioner should be remanded to such 
court and proceeded against therein as 
if never arraigned on such information 
instead of being unqualifiedly  dis- 
charged from incarceration.—Ex parte 
Meadows, 106 P.2d 139. 

The judges of all courts of record 
are magistrates, and their object should 
be, not to turn loose on society persons 
justly convicted of criminal offenses by 
unqualifiedly discharging them from 
incarceration in habeas corpus proceed- 
ing, but to have sentences imposing 
punishment exceeding that authorized 
by law in mode, extent or place of ex- 
ecution corrected by calling respondent 
courts’ attention to excess.—Ex parte 
Meadows, 106 P.2d 139. 

Okl.Cr.App. Where sheriff, who was 
charged in habeas corpus proceeding 
with unlawful restraint, neglected to 
make a return to a rule to show cause 
why the writ should not issue, and 
petition, duly verified, on its face 
showed that petitioner was illegally 
restrained of his liberty by the sher- 
iff, and no legal cause for the restraint 
appeared, the Criminal Court of Ap- 
peals summarily ordered that petition- 
er be discharged. 12 Okl.St.Ann. §$§ 
1338-1341.—Ex parte Hawkins, 106 P. 
2d 1112. ; 

Ok1.Cr.App. Where pardoning power 
extended clemency and it was accepted 
pending determination of an applica- 
tion for a writ of habeas corpus direct- 
ed to the warden of state penitentiary, 
petitioner, by accepting pardon, ‘aban- 
doned” his application for a writ and 
“waived” the right to have it deter- 
mined.—Ex parte Cindle, 109 P.2d 519. 

Where a parole was granted and ac- 
cepted and brought to attention of 
Criminal Court of Appeals pending de- 
termination of an application for writ 
of habeas corpus, the case would be 
Pee rimmiie Tea parte Cindle, 109 P.2d 

Okl.Cr.App. Where questions raised 
in habeas corpus petition for release 
from penitentiary concern denial of 
some of petitioner’s statutory or consti- 
tutional rights in connection with his 
arraignment and pronouncement of 
judgment and sentence against him, 
proceedings after filing of information 
in district court should be vacated, but 
petitioner should be remanded to such 
court and proceeded against therein as 
if never arraigned on such informa- 
tion, instead of being unqualifiedly dis- 
charged from incarceration.—Ex parte 
Wilkerson, 115 P.2d 923. 

The judges of all courts of record 
are magistrates, and their object 


them from incarceratio. 

pus proceeding, but (one se 
imposing punishment exceeding — 
authorized by law in mode, extent or 
place of execution corrected by calling 
respondent courts’ attention to excess. 
—Ex parte Wilkerson, 115 P.2d 923. 

Pa.Super. Where indictment appar- 
ently prepared under statute providing 
for preparation of an indictment by the 
district attorney upon waiver of indict- 
ment by grand jury did not substan- 
tially comply with statute, defendant 
would have been entitled to discharge 
on habeas corpus, but where defendant 
broke prison and escaped and pleaded 
guilty upon recapture to indictment 
charging breaking and escaping duly 
prepared under statute, and sentence of 
not less than six or more than twelve 
years to be computed from expiration 
of original sentence was imposed, orig- 
inal sentence was ordered set aside and 
defendant was remanded to penitenti- 
ary to serve sentence for breaking pris- 
on to be computed from date of order. 
18 B.S. § 251; 19 P.S. § 241.—Common- 
wealth ex rel. Penland v. Ashe, 17 A.2d 
224, 142 Pa.Super. 403. 

Wash. Where accused was convicted 
of robbery and also on separate charge 
of being an habitual criminal and com- 
mitted to penitentiary under sentence 
on habitual criminal charge, accused, 
although he had served time equivalent 
to term imposed for robbery according 
to clerk’s minute entry with respect 
thereto, no final judgment in the form 
required by statute being entered upon 
such conviction, was not entitled to be 
released on habeas corpus because sen- 
tence and commitment on habitual 
criminal charge were void, but was re- 
turned to court where he was convicted 
of robbery for entry of a proper final 
judgment and sentence upon such con- 
viction, taking into consideration habit- 
ual criminal conviction as increasing 
punishment. Rem.Rev.Stat. § 431.— 
Blake v. Mahoney, 113 P.2d 1028. 
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D.C.Ky. The federal District Court 
denying petition for writ of habeas 
corpus in case where petitioner, held 
under state commitment, had accepted 
verdict and judgment of state circuit 
court but in habeas corpus proceedings 
claimed that confession was involun- 
tary and that perjured testimony had 
been given and that subsequent to his 
conviction another had confessed that 
he committed the crime for which peti- 
tioner was convicted, granted a certifi- 
cate of probable cause for appeal. 28 
U.S.C.A. §§ 452, 453.—Ex parte Sharpe, 
36 F.Supp. 386. 

D.C.Mass. Where defendants were 
the persons named in indictment charg- 
ing refusal to answer questions be- 
fore the Dies Committee in violation of 
statute and there was probable cause 
for prosecution petitions for bail or 
removal of defendants to court where 
indictment was pending against them 
were granted and petitions for habeas 
corpus ‘denied. 2 U.S.C.A. § 192.—U. 
S. v. Frankfeld, 34 F.Supp. 17. 


Iowa. Where court admittedly hav- — 


ing jurisdiction of the parties and sub- 
ject matter denied petition for writ 
of habeas corpus, court had jurisdic- 
tion to decide, even though its de- 
cision was wrong, and plaintiff could 
not, seven years later and without hay- 
ing taken appeal, obtain vacation and 
modification of the judgment on ground 
that it was entered in violation of law 
and without right, power, or jurisdic- 
tion.—Moravek v. Crock, 297 N.W. 319. 

In application by father seeking cus- 
tody of son, to vacate and modify 
judgment denying petition for writ of 
habeas corpus, allegation that son’s 
grandparents who had son’s custody 
were failing to give son medical care 
and attention required by his abnor- 
mal physical condition was admitted 
by demurrer.—Moravek y. Crock, 297 
INV ig ooo ane é 

In application by father seeking 
custody of son to vacate and modify 
judgment denying petition for writ of 
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habeas corpus, allegation that son’s 
grandparents who had son's custody 
were failing to give son medical care 
and attention required by his abnormal 
physical condition demanded investiga- 
tion on the merits to determine what 
would be best for the child, and hear- 
ing should be had to investigate fa- 
ther’s claims.—Moravek v. Crock, 297 
N.W. 319. 
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D.C.Kan. A decision of Circuit Court 
of Appeals on appeal in a prior habeas 
corpus proceeding was the “law of the 
case” in subsequent habeas corpus pro- 
ceedings by same petitioner in so far 
as facts were the same.—Caballero v. 
Hudspeth, 36 F.Supp. 

§ 203 , 

D.C.Mo. Where petitioner in habeas 
corpus proceeding according to his own 
statement entered plea of guilty and 
was sentenced to imprisonment and the 
petitioner contended that because of 
impaired hearing he did not under- 
stand the proceeding at time he en- 
tered the plea and that he did not 
have assistance of counsel, and a for- 
mer application for writ of habeas cor- 
pus based upon the same facts had 
been denied, the application was de- 
nied and the petition was dismissed.— 
Mothershead v. King, 37 F.Supp. 210. 

Where no appeal was taken by peti- 
tioner in habeas corpus proceeding, 
from order denying the petition, the 
findings of the District Court who de- 
nied the petition were of great weight 
in considering a subsequent applica- 
tion of the petitioner based upon the 
same facts.—Mothershead v. King, 37 
F.Supp. 210. ; 

Although the ‘“res_ judicata’? doc- 
trine does not extend to a _ decision 
on habeas corpus refusing to discharge 
a prisoner, a federal court may base 
its refusal to discharge such a pris- 
oner on a prior refusal.—Mothershead 
v. King, 37 F.Supp. 210. Gs 

Cal. Where validity of conviction as 
habitual criminal had been determined 
in superior court and on appeal and 
on a prior petition for a writ of habeas 
corpus and nothing had occurred since 
that substantially affected the rights 
of person so convicted, a further peti- 
tion for writ of habeas corpus would 
be denied.—Ex parte Miller, 112 P.2d 
10, 17 Cal.2d 734. : 

App.D.C. Where petitioner in habeas 
corpus proceeding had previously ap- 
plied for substantially identical relief 
in another coordinate forum having ad- 
mitted jurisdiction, and the forum 
where the first proceeding was brought 
had determined the application adverse- 
ly to him, District Court in subsequent 
habeas corpus proceeding did not abuse 
its discretion in declining to exercise 
its jurisdiction.—Beard vy. Bennett, 114 
B.2d° 578. 


Kan, The district court’s denial of 
writ of habeas corpus could not be 
made basis for application for writ to 
Supreme Court, where there was no 
appeal from judgment of district court 
nor any assignment of error founded 
thereon.—Green v. Amrine, 111 P.2d 
80, 153 Kan. 435. 

Pa. A relator, who prosecuted no 
appeal from judgment of Superior 
Court in habeas corpus proceedings, re- 
manding relator to court of quarter 
sessions for resentence on one indict- 
ment and directing that four other 
sentences, Which were found proper, 
should take effect consecutively as pro- 
nounced, could not maintain original 
proceeding in Supreme Court for writ 
of habeas corpus until the term im- 
posed upon resentence and the four 
other terms approved by superior 
court’s judgment had been served.— 
Commonwealth ex rel. Nedeau v. Ashe, 
19 A.2d 462, 342 Pa. 46. 

Pa.Super. Where court in habeas 
corpus proceeding awarded custody of 
child to parents and referred to an 
agreement whereby the parents agreed 
to pay defendants certain sum due for 
eare of child, reference to agreement 
to pay for care of child was not intend- 
ed as a “condition precedent” to de- 
livery of child to its parents.—Common- 
wealth ex rel. Cummings v. Nearhoof, 
15 A.2d 529, 141 Pa.Super. 581, 
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Pa.Super. When a petition for writ 
of habeas corpus has been considered 
and refused by Supreme Court of 
Pennsylvania, and a writ of certiorari 
to such order has been refused by 
United States Supreme Court, Superior 
Court will not further review or con- 
sider matters so passed upon and de- 
cided.—Commonwealth ex rel. Lewis vy. 
Ashe, 16 A.2d 433. 

Tex.Civ.App. A judgment awarding 
eustody of infant in habeas corpus 
proceeding is “res judicata’ of the 
facts existing at the time of the judg- 
ment, but when circumstances have 
changed such judgment is not dis- 
positive of rights under the changed 
PAE GIO NS oy Lord v. Holt, 144 S.W.2d 

oO. 

Tex.Civ.App. After denial of writ of 
habeas corpus for release of relator’s 
minor daughter from state school for 
feeble-minded persons, relator, con- 
cluding at any time that daughter’s 
best interest would be served by her 
release therefrom because of changed 
conditions, may apply to district court 
for another such writ and thereby, on 
proper showing of such facts, fully 
protect daughter’s paramount interest 
against any arbitrary action by super- 
intendent of such school or_ district 
court’s mistake, if any, in denying pre- 
vious writ. Vernon’s Ann,.Ciy.St. arts. 
3233-3238, 3867-3871; Vernon’s Ann. 
St.Const. art. 5, § 8.—Schultz v. Brown, 
152 S.W.2d 801, error dismissed. 

Wash. Where petition for habeas 
corpus by a prisoner against warden 
of penitentiary had been denied upon 
demurrer, there was greater reason to 
deny a later similar petition based up- 
on same facts when the warden filed 
an answer denying the material allega- 
tions of the petition—Voigt v. Ma- 
honey, 116 P.2d 300. 
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C.C.A.N.Y. Where president and sole 
stockholder of company which had pe- 
titioned for reorganization entered into 
agreement whereby another was to fur- 
nish necessary cash to consummate re- 
organization and bankruptcy court had 
jurisdiction to make, but record did 
not justify, order directing president 
individually to make refund on non- 
consummation of plan contemplated by 
the agreement, so that order of commit- 
ment for noncompliance with refund or- 
der was not subject to collateral at- 
tack in habeas corpus proceedings, no 
costs were taxed on appeal, notwith- 
standing affirmance of judgment dis- 
missing writ of habeas corpus.—U. S. 
ins rel. Emanuel v. Jaeger, 117 F.2d 
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Tex.Civ.App. In habeas corpus pro- 
ceeding to have child in custody of 
grandmother restored to uncle’s cus- 
tody pursuant to previous judgment, 
where uncle’s allegations showed that 
he was still proper custodian of child 
and custody was restored upon an ex 
parte hearing, grandmother’s allega- 
tions in motion for new trial to the 
effect that conditions had so changed 
that uncle was no longer a- proper 
custodian and that grandmother was 
able to properly care for and support 
child, and that it would be for child’s 
best interest to award custody to 
grandmother, were insufficient as _ be- 
ing mere “conclusions” and too gen- 
eral to serve as allegations of fact.— 
York v. Holt, 144 S.W.2d 415. 

§ 210 

C.C.A.Cal. Federal statute regulat- 
ing appeals from final decision of fed. 
eral court in habeas corpus proceeding 
where detention complained of was 
by virtue of process issued out of 
state court was not repealed by Rules 
of Civil Procedure prescribing man- 
ner in which an appeal may be taken 
when permitted by law. 28 U.S.C.A. § 
466; Rules of Civil Procedure for Dis- 
trict Courts, rule 73 (a), 28 U.S.C.A. 
following section 723¢c.—Schenk vy. 
Plummer, 113 F.2d 726, second case. 

Ga. Where there was nothing in the 
brief of defendant in habeas corpus 
proceeding to negative statement in 
brief of plaintiff that plaintiff was con- 
victed of a misdemeanor and sentenced 
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therefor, and that the object of the 
application for habeas corpus was to 
secure her release, on ground that she 
held a pardon from the Governor, the 
Supreme Court was authorized under 
court rule to take the statement as 
true on writ of error. Supreme Court 
Rules, rule 15.—Johnson y. Aldredge, 
14 §.H.2d 757. 

Ill, An order, in habeas corpus pro- 
eeeding, discharging defendant, against 
whom a writ of capias ad satisfacien- 
dum had issued, from custody beeause 
of plaintiff’s failure to advance de- 
fendant’s board at commencement of 
week as required by Insolvent Debtors 
Act was not an ‘“‘appealable order”, and 
ended defendant’s liability to impris- 
onment. Smith-Hurd Stats. e. 72, 
295 ce. 77, § 5.—Peiffer v. French, 33 
N.E.2d 591, 376 Ill. 376, affirmed 28 
N.H.2d 983, 306 Ill App. 326. 

Md. An appeal does not lie from or- 
der on writ of habeas corpus, as it is 
not “final order’ or ‘‘final judgment” 
and is regarded as discretionary in 
court below.—Jones v. Doe, 16 A.2d 

The statute providing for review of 
question of constitutionality of statute 
in Court of Appeals when prisoner, held 
on charge of violating such statute, 
has been released below on ground that 
statute is unconstitutional, is inapplica- 
ble to appeal by prisoner denied re- 
lease from jail after habeas corpus 
hearing involving no question of con- 
stitutionality of statute alleged to have 
been violated by his arrest after his 
release on previous writ of habeas 
corpus from imprisonment under sen- 
tence on conviction of same offense. 
Code 19389, art. 42, §§ 13, 16.—Jones 
v. Doe, 16 A.2d 901. 

N.M. The statutes, authorizing ap- 
peals in Civil cases, do not authorize an 
appeal from an order of the district 
court in habeas corpus proceedings. 
Comp.S8t.1929, §§ 63-101 to 63-137.—In 
re Forest, 113 P.2d 582, 45 N.M. 204. 

“Habeas corpus” is a “suit” and a 
common-law right, and hence habeas 
corpus proceeding is not a ‘special 
statutory proceeding” contemplated by 
statute authorizing appeals from final 
judgment of district court in such pro- 
ceedings. Laws 1937, c. 197; Comp.St. 
1929, §§ 63-101 to 63-137; Const. art. 
1,°$.43 artsi2,1§ 7s arth 6;.§ 232 inere 
Forest, 113 P.2d 582, 45 N.M. 204. 

No appeal to Supreme Court would 
lie from order of district court in 
habeas corpus proceeding remanding 
relator to custody of sheriff, since no 
provision has been made by statute 
for such appeals, but relator, upon 
entry of such adverse order, could in- 
stitute an original proceeding for writ 
of habeas corpus in the Supreme Court. 
Comp.St.1929, §§ 63-101 to 63-137; 
Laws 1915, ec. 77; Laws 1937, e. 197.— 
ae Forest, 113 P.2d 582, 45 N.M. 
204. 
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N.C. Where husband, who had been 
committed to jail at his wife’s instance 
for willful disobedience of court order 
to provide for wife and children, was 
discharged under writ of habeas corpus, 
wife, having been a party to action 
leading to husband’s commitment and 
being interested in the result, was per- 
mitted to bring order of discharge to 
Supreme Court for review on writ of 
certiorari. C.S. §§ 632, 638.—In re 
Adams, 11 S.E.2d 163, 218 N.C. 379. 


§ 215 

C.C.A.9. Application for leave to ap- 
peal in forma pauperis from order 
denying application for leave to file 
petition for writ of habeas corpus in 
forma pauperis, in the Circuit Court of 
Appeals, was denied to petitioner who 
was detained under state process, on 
ground that Circuit Court of Appeals 
has no jurisdiction in habeas corpus 
except in aid of its appellate juris- 
diction, and that remedy of petitioner 
was in United States Supreme Court.— 
In re Anderson, 118 F.2d 750, denying 
appeal 117 F.2d 939. 

C.C.A.Mo. Where Tederal District 
Court which rendered final decision 
denying writ of habeas corpus, also 
considered the petitioner's application 
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for appeal from such decision, but 
deemed that the grounds of his appli- 
cation for the writ were frivolous and 
without merit, and granted no certifi- 
cate of probable cause for allowance 
of appeal, the Cireuit Court of Ap- 
peals was therefore prohibited by stat- 
ute from allowing an appeal from the 
decision of the district court, 28 U.S. 
een § 466.—Nally v. Scott, 114 F.2d 

Ky. Issues raised by an appeal from 
judgment denying  petitioner’s  dis- 
charge on a writ of habeas corpus were 
“moot questions’ and would not be 
considered by Court of Appeals, in view 
of judgment of Court of Appeals af- 
firming judgment of circuit court find- 
ing petitioner guilty of unlawfully 
transporting whisky. Cr.Code Prac. § 
429, as amended, and §§ 429-1, 429-2, 
as added by Acts 1940, ¢c. 93.—Hage- 
man y. Kirkpatrick, 145 S.W.2d 532, 
284 Ky. 608. apr 
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Pa.Super. Where the Superior Court 
heard habeas corpus case solely by way 
of appeal, it would not consider any 
matters not raised in the trial court.— 
Commonwealth ex rel. Hullig v. Ashe, 
20 A.2d 852, 145 Pa.Super. 11, 

W.Va. The constitutionality of stat- 
ute under which petitioner in habeas 
corpus proceeding had been sentenced 


. to the penitentiary would not be con- 


sidered on writ of error to an order of 
the circuit court discharging writ of 
habeas corpus and remanding petitioner 
to prison, where the question was not 
raised in petition for the writ, nor at 
the hearing below, nor by the assign- 
ment of error.—Ex parte Farmer, 14 S. 
H.2d 910. 
217 
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C.C.A.Cal, From a decision of fed- 
eral court in habeas corpus proceed- 
ing where detention complained of was 
by virtue of process issued out of 
state court, an appeal is permitted 
only when a certificate of probable 
eause is obtained from the court which 
rendered the decision or from a judge 
of the Circuit Court of Appeals, and 
where no certificate of probable cause 
was obtained in a habeas corpus pro- 
ceeding, Circuit Court of Appeals did 
not have jurisdiction to entertain the 
appeal. 28 U.S.C.A. Rules of 
Civil Procedure for District Courts, 
rule 73(a), 28 U.S.C.A. following sec- 
tion 723¢c—Schenk v. Plummer, 113 F. 
2d 726, second case. 

©.C.A.Cal. Where application for 
writ of habeas corpus was without 
merit, application for leave to appeal 
in forma pauperis from denial of writ 


was denied.—Verheul vy. Johnston, 121 
F.2d 959. 
©.C.A.Ind. In absence of certificate 


of probable cause for allowance of ap- 


peal from order in habeas corpus pro- 


ceeding by one held in state prison 
under process issuing from state court, 
appeal from such order is not prop- 
erly before Circuit Court of Appeals. 
28 U.S.C.A. § 466.—Botwinski v. Dowd, 
118 F.2d 829. 

C.C.A.Kan. In absence of finding by 
district court that probable cause ex- 
isted for appeal from denial of ha- 
beas corpus for release from imprison- 
ment under commitment from state 
court, Circuit Court of Appeals had no 
jurisdiction of such appeal. 28 U.S. 
C.A. § 466.—Gebhart v. Amrine, 117 F. 
2d 995. 

©.C.A.Mo. Under statute respecting 
prosecution and defense of actions in 
federal courts by poor persons with- 
out prepayment of fees or costs, Dis- 
trict Court could not direct that Unit- 
ed States pay reporter’s charges for 
furnishing petitioner in habeas corpus 
proceeding with transcript of testi- 


mony, although petitioner was given 
leaye to appeal in forma pauperis, 


since reporter’s charges were not ‘‘fees 
or costs’ within the statute. 28 U.S. 
C.A. § 832.—Estabrook v. King, 119 
F.2d 607. 

Even if District Court had been pos- 
sessed of power to order that petition- 
er in habeas corpus proceedings be 
furnished with a reporter’s transcript 
of testimony at government expense, 
denial of a transcript at government 
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expense would not have been an abuse 
of discretion, although petitioner was 
given leave to appeal in forma pauperis, 
where testimony would not have af- 
fected result on appeal. 28 U.S.C.A. 
832.—Estabrook v. King, 119 F.2d 607, 
C.C.A.Wash. Where application for 
writ of habeas corpus was without 
merit, application for leave to appeal 
in forma pauperis from denial of writ 
was denied. 28 U.S.C.A. § 832.—De- 
maurez v. Squier, 121 F.2d 960. 
D.C.N.Y. Where district attorney of 
county in which relator was convicted 
was brought into relator’s habeas cor- 
pus proceeding by service upon him of 
writ and copy of relator’s application, 
and order denying writ recited that as- 
sistant district attorney of such coun- 
ty appeared in opposition to the appli- 
eation, the district attorney was an 
“appellee” within federal rule requiring 
appellant to serve upon appellee a des- 
ignation of portions of record to be 
contained in the record on appeal, and 
where district attorney had not been 
served with such notice motion to settle 
record on appeal was denied. Penal 
Law N.Y. § 1 et seq.; Federal Rules of 
Civil Procedure, rules 73(g), 75(a), 28 
U.S.C.A. following section 723¢c.—U. S. 
ex rel. Sheehan v. Lawes, 1 F.R.D. 731. 
Iowa. Where there was no showing 
that person who accepted service of 
abstract of record had authority to 
accept service, and affidavits of attor- 


_heys of record for warden of peniten- 


tiary denied that they accepted service 
or authorized anyone to accept service, 
appeal from judgment dismissing writ 
ot habeas corpus which was sought to 
obtain release from penitentiary of ac- 
cused who had been convicted of mur- 
der was dismissed on ground that ab- 
stract was not served upon the warden 
or his attorneys within the required 


time. Code 1939, §§ 12910, 12911.— 
Farrant y. Haynes, 294 N.W. 311. 
§ 218 


Ga, The filing of a bill of excep- 
tions, to decision of judges on hear- 
ing of habeas corpus case brought by 
one held under a sentence imposed on 
her after a verdict of guilty in a mis- 
demeanor case, did not entitle her to 
a supersedeas and bail, pending the 
decision on writ of error.—Johnson y, 
Aldredge, 14 §S.B.2d 757. 


The statute providing that at no 
time either before the commitment 
court when indicted, after a motion 


for new trial is made, or while a bill 
of exceptions is pending, shall any per- 
son charged with a misdemeanor be 
refused bail, did not entitle one held 
under a sentence imposed on her after 
verdict of guilty in a misdemeanor 
case, to supersedeas and bail pending 
decision on writ of error to review a 
judgment in habeas corpus case. Code 
1933, § 27-901.—Johnson v, Aldredge, 
14 S.B.2d 757. 

Ga. Denying an application for bail 
pending decision by the Supreme Court 
on review of a judgment of dismissal 
in a habeas corpus proceeding was not 


See eae vy. Aldredge, 15 S.E.2d 
§ 220 

C.C.A.Kan. Petitioner could not com- 

plain, on appeal from order denying 


application for a writ of habeas cor- 
pus, that he was arrested without a 
warrant and that no new indictment 
was filed against him after his condi- 
tional release, where it affirmatively 
appeared that an indictment was _ re- 
turned in both cases against him, that 
a parole violator’s warrant was issued 
for the violations of his conditional re- 
lease on the counts on which he was 
originally sentenced in the first case, 
and that he was taken into custody 
under that warrant.—Odom y, Ader- 
hold, 115 F.2d 202. 

Petitioner could not complain, on ap- 
peal from order denying his applica- 
tion for a writ of habeas corpus, that 
he was twice sentenced on one count 
of an indictment, where neither ap- 
plication for writ nor record showed 
with any degree of particularity where- 
in he was twice sentenced on the same 
count, and a careful examination of 
the record failed to establish any facts 


supporting that charge-——Odom v. Ad- 
erhold, 115 F.2d 202. \ 

Ala. Where in habeas corpus pro- 
ceeding after submission of cause in- 
the Court of Appeals the state sought 
a writ of certiorari to bring up _ the 
minute entry of the county court from 
which the warrant committing prison- 
er originated so as to disclose an or- 
der of continuance entered therein, the 
petition for writ of certiorari was prop- 
erly denied.—Anderson vy. State, 198 So. 
169, reversing 198 So. 166. 

Ala.App. A minute entry which was 
not in evidence in habeas corpus pro- 
ceedings and was not under considera- 
tion in the trial of those proceedings in 
the court from which an appeal was 
taken, but was made in county court 
from which warrant committing pris- 
oner originated, was not the proper 
subject of a writ of certiorari, since it 
was not properly a part of the record 
in the pending cause—Anderson vy. 
State, 198 So. 166. f 

Ga. An affidavit and uncertified brief 
of evidence not incorporated in bill of 
exceptions, or in any brief of evidence 
approved by the judge hearing habeas 
corpus and identified only by _ filing 
entries made by the clerk eould not 
be considered on review in habeas cor- 
pus proceeding attacking petitioner's 
conviction of murder as based upon an 
unlawfully obtained confession in vyio- 
lation of the due process of law clause. 
U.S.C.A.Const. Amend. 14,—Smith_ vy. 
Henderson, 10 §.E.2d 921, 190 Ga. 886. 

Ga. Where sole assignment of error 
in bill of exceptions on appeal in 
habeas corpus proceedings was on or- 
der entered therein, reviewing court 
was. not concerned with application for 
an appeal bond or supersedeas bond, or 
order of court denying application, and 
would not require clerk of trial court 
to send up copies of proceedings re- 
lating to those matters,—Allman vy. Ald- 
redge, 15 S.H.2d 710. 

N.Y.App.Div. In habeas corpus pro- 
ceeding, court was bound by statement 
in the commitment indicating when 
crime was committed.—People ex rel. 
Rathbourne y. Martin, 27 N.Y¥.S.2d 109. 
261 App.Div. 1113. 

Tex.Cr.App. Where appellant had 
served part of his five-year sentence 
and was on a Six months’ reprieve at 
time of commission of second offense 
and he was then returned to peniten- 
tiary on his five-year sentence, ‘at 
which time his good rating was taken 
from him, but later it ws restored 
without restoring his credit for over- 
time, whether he was improperly de- 
prived of rights could not be consid- 
ered where court was unable to tell 
from the record whether there had 
been a compliance with law and rules. 
—Ex parte Bland, 147 S.W.2d 499. 
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Kan. Where examination of the files 
of the district court showed that no 
basis for the granting of a writ of 
habeas. corpus to release petitioner 
from the penitentiary, was presented in 
that court, petitioner’s appeal from a 
judgment denying a writ was dismis- 
sed.—Pyle vy. Amrine, 112 P.2d 354, 
153 Kan: 
_ Kan. Where notice of appeal from 
judgment denying writ of habeas cor- 
pus was filed in Supreme Court but pe- 
tition ruled upon was not before re- 
viewing court, appeal was dismissed.— 
Cochran v. Amrine, 113 P.2d 1048, 153 
Kan. 777, 

See Attorney-General of Manitoba y. 
Zailig [1941] 2 Dom.L.R. 525; In re 
Carnochan [1941] 3 Dom.L.R. 700. 
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Ala.App. Where it was ascertained 
that a petition for writ of habeas cor- 
pus was prematurely and improperly 
presented to the probate judge and that 
the judge was without jurisdiction to 
hear and determine the petition, an 
appeal from a judgment denying relief 
was required to be dismissed.—Ander- 
son v. State, 198 So. 166. 

Tex.Cr.App. Where, pending appeal 
from an order in habeas corpus pro- 
ceeding remanding relator to custody, 
relator was releused, it was unnecessary 
to consider questions presented by rec- 
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-.ord and appeal was dismissed.—Ex 


parte Daws, 143 Saar 947. 

Kan. On petitioner’s appeal from a 
judgment denying a writ of habeas 
corpus to release petitioner from the 
penitentiary, petitioner’s motion to 
subpcena witnesses was denied since 
there are no issues of fact determin- 
able by testimony of witnesses in an 
appealed case.—Pyle v. Amrine, 112 P. 
2d 354, 153 Kan. 568. 

On petitioner’s appeal from a judg- 
ment denying a writ of habeas corpus 
to release petitioner from the peni- 
tentiary., petitioner’s motion to sub- 
peena records was denied, where no 
records were specified, and there was 
no showing that any such _ records 
would have any pertinent bearing on 
any issue justiciable in the appeal.— 
Pyle iv. Amrine, 112 P.2d. 354, 153 


Ky. Under express provisions of 
statute authorizing appeals in habeas 
corpus proceeding, a, hearing of such 
appeal was held, during vacation, by 
a majority of the members of the Court 
of Appeals and a decision thereof ren- 
dered the same as if the court were in 
regular session. Cr.Code Prac. § 429, 
as amended, and §§ 429-1, 429-2, as 
added by Acts 1940, ec. 93.—Gray v. 
Connors, 147 S.W.2d oe! 285 Ky. 229. 

22: 
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U.S.Cal. Trial judge’s determination, 
as evidenced by calling on defendant 
to show cause and by referring cause 
to master, that petition for habeas 
corpus was sufficient was not an abuse 
of discretion and would not be re- 
viewed by the Supreme Court though 
it was contended that petition with its 
charges of trial without advice of 
counsel insufficiently alleged denial of 
constitutional rights and failed to re- 
but presumption of regularity attach- 
ing to record of trial and conviction. 
—Holiday y. Johnston, 61 S.Ct. 1015. 
313 U.S. 342, 550, 85 L.Ed. —. 

C.C.A.Cal. The question involved up- 
on hearing of order to show cause in 
habeas corpus proceeding, and conse- 
quently upon appeal from order deny- 
ing the writ, is whether the petition 
and traverse of the return, construed 
together as the application for the writ, 
allege a material fact which if true, 
though controverted in return to rule 
to show cause, would require dis- 
charge of petitioner.—Lovvorn v. John- 
stoh, 118 F.2d 704. 

C.C.A.Cal. Where trial court filed 
memorandum opinion, findings of fact 
and conclusions of law on motion for 
new trial, and order overruling such 
motion, but granting defendant leave 
to tender additional affidavits was en- 
tered, subsequent order permitting 
withdrawal of such motion did not 
vacate the order of denial, and hence 
defendant’s rights on appeal from sub- 
sequent denial of habeas corpus must 
be determined in the light of denial 
of motion for new trial.—Robinson v. 
Johnston, 118 F.2d 998. 

C.C.A.Kan. A District Court’s find- 
ing, supported by substantial evidence, 
that one petitioning for writ of habeas 
corpus to seeure his release from pen- 
itentiary warden’s custody under sen- 
tences imposed on his pleas of guilty 
to criminal indictments, was not wrong- 
fully denied assistance of counsel at 
time of entering such pleas, must not 
be overturned on appeal, where not 
elearly wrong. U.S.C.A.Const. Amend. 
6.—Blood v. Hudspeth, 113 F.2d 470. 

C.C.A.Kan. In habeas corpus to se- 
cure release of accused allegedly placed 
in double jeopardy, admission of ex 
parte affidavit of Assistant United 
States Attorney in which certain facts 
were detailed relating to proceedings in 
two prosecutions of accused was errone- 
ous, but harmless, where it affirmative- 
ly appeared from petition and court 
records that accused had not been 
placed in double jeopardy, and that, in 
any event, he had waived the question. 
U.S.C.A.Const. Amend. 5.—McGinley vy. 
Hudspeth. 120 F.2d 523. 

Ala.App. On appeal from judgment 
denying writ of habeas corpus to pe- 
titioner who was held for extradition 
the Court of Appeals coule not pre- 
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sume that the petitioner had in fact 
lawfully been charged in demanding 
state by indictment or information or 
by affidavit as required by Uniform 
Extradition Act, in absence of proof to 
that effect, and, if such facts existed, 
they should have been proved. Code 
Supp.1936, § 4183(1) et seq.—Watson 
vy. State, 2 So.2d 470. i 

App.D.C. Where trial court’s action 
had in effect denied accused the right 
of appeal from conviction, but on ap- 
peal in habeas corpus proceeding, the 
United States Court of Appeals for the 
District of Columbia determined that 
appeal in the criminal cause was pend- 
ing, the court would not pass on the 
further question of whether indictment 
charged a crime, since that question 
was one for determination in the crimi- 
a cause.—Boykin v. Huff, 121 F.2d 

Fila, In reviewing judgment in habe- 
as corpus proceeding, denying bail and 
remanding petitioner to custody of 
sheriff, to be held without bail under 
indictment presented by grand jury, 
the Supreme Court, which was not ad- 
vised of testimony except that certified 
to it by the circuit judge, based its 
conclusion on the transcript of the rec- 
ord certified to it.—State ex rel. Mc- 
Grath vy. Coleman, 199 So. 567. 

Ga. Refusal to postpone hearing on 
petition for habeas corpus, on grounds 
that plaintiff’s counsel was physically 
unable to try the cause and that plain- 
tiff had been unable to procure neces- 
sary information or documents in two 
days, did not show such abuse of dis- 
cretion .as would authorize reversal 
of judgment denying the writ, in ab- 
sence of showing that evidence was of- 
fered on question of continuance,— 
Scheinfain v. Aldredge, 12 S.H.2d 868, 
191 Ga. 479. ) 

Ga. Where applicant for habeas cor- 
pus alleged that she had tendered pay- 
ment of fine, thus fulfilling condition 
on which applicant was pardoned, but 
did not show date of tender, and re- 
sponse alleged that fine was not ten- 
dered until specified date, and bill of 
exceptions showed that evidence was 
heard but did not set forth such evi- 
dence, reviewing court would presume 
that evidence sustained respondent’s 
allegation as to the time of tender. 
—Moore y. Lawrence, 15 S.H.2d 519. 

Ga. Where sole assignment of error 
in bill of exceptions on appeal in ha- 
beas corpus proceedings was on order 
entered therein, reviewing court was 
not concerned with application for an 
appeal bond or supersedeas bond, or 
order of court denying application, and 
would not require clerk of trial court 
to send up copies of proceedings re- 
lating to those matters.—Allman y. Al- 
dredge, 15 S.EB.2d 710. 

Ga. Refusal to grant continuance on 
motion of attorney for prisoner filing 
habeas corpus petition disclosing no 
ground for issuance of such writ is 
not reversible error, though motion was 
otherwise meritorious. Code, § 81- 
1413.—Wilcoxon vy. Aldredge, 15 S.H.2d 
873. 

Mass. The reviewing court would 
not determine whether exceptions 
would lie in habeas corpus proceeding, 
where it was necessary to overrule the 
exceptions even if proper.—In re Har- 
ris, 34 N.E.2d 504, 309 Mass. 180. 

N.H. In habeas corpus proceeding 
to obtain release under extradition 
warrant, issued on requisition of goy- 
ernor of Pennsylvania, admission of 
testimony relating to law of Pennsyl- 
vania or to uniform practice govern- 
ing indictments in that state was not 
prejudicial, since the sufficiency of the 
indictment was not open to investiga- 
tion.—Braceo v. Wooster, 20 A.2d 640. 

N.M. On appeal from judgment 
changing award of custody of child 
because of changed circumstances, the 
question for the Supreme Court was 
whether there was evidence to support 
the trial court’s findings and whether 
its discretion in awarding custody was 
abused under the circumstances.—Al- 
bright v. Albright, 115 P.2d 159; 45 N. 
M. 302. 

Where the trial court, in determin- 


— 
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ing whether change of award of cus- 
tody of child was justified because of 
changed circumstances of the parties, 
passed on question of whether the 
mother was a proper person to haye 
eustody of the child, findings of trial 
court in that respect would not be dis- 
turbed on appeal.—Albright vy. Al- 
bright, 115 P.2d 59, 45 N.M. 302. 

Pa.Super. On relator’s appeal from 
order dismissing writ of habeas cor- 
pus in extradition proceeding, Superior 
Court’s duty was confined to determin- 
ing whether proceeding was had in ac- 
cordance with law. 19 P.S. §§ 125, 126, 
129.—Commonwealth ex rel. Spivak v. 
Heinz, 14 A.2d 875, 141 Pa.Super. 158. 

Pa.Super. The duty of Superior 
Court in reviewing an order in ha- 
beas corpus proceeding awarding cus- 
tody of a child is prescribed by stat- 
ute which requires the court to con- 
sider the testimony and make such or- 
der upon the merits of the case, ei- 
ther in affirmance, reversal, or modifi- 
cation of the order appealed from, as 
to right and justice shall belong. 12 
P.S. § 1874—In re_ Hixon, 20 A.2d 
925, 145 Pa.Super. 33. 

Pa.Super. An appeal from an order 
dismissing a petition for writ of 
habeas corpus not being specially al- 
lowed by statute was in the nature 
of certiorari requiring reviewing court 
to examine into the jurisdiction and 
regularity of the proceeding.—Ferree 
v. Douglas, 21 A.2d 472. 

W.Va. Where no judgment other 
than a judgment dismissing petition 
for habeas corpus could have been 
rendered under the evidence, question 
whether the judge was so prejudiced 
against the petitioner that the judge 
could not give the petitioner a fair and 
impartial trial became ‘moot’’.—Ex 
parte Farmer, 14 S.8.2d 910. 
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C.C.A.Kan. Where trial court’s find- 
ing in habeas corpus proceeding that 
petitioners had not been deprived of 
their right to counsel in criminal pros- 
ecution was supported by substantial 
evidence and was not clearly wrong, if 
was required to be sustained on ap- 
peal. Rules of Civil Procedure for 
District Courts, rule 52(a), 28 U.S.C/A. 
following section 723¢c; U.S.C.A.Const. 
Amend. 6.—Macomber v. Hudspeth, 115 
W.2d 114. 

C.C.A.N.Y. On appeal 
dismissing writ of habeas corpus to 
review Chinese person’s exclusion from 
United States because of failure to 
prove his citizenship as son of re- 
lator, who was citizen, question is 
whether proof was so indisputable that 
denial of such paternity could only 
have proceeded from entire disregard 
of evidence and arbitrary disposition 
not to hear case on merits.—U. S. ex 
rel. Mark Guey Him vy. Reimer, 115 F. 
20241. 

Where Immigration Board of Review 
excluded Chinese person from United 
States chiefly because he appeared to 
be too old to be son of citizen, claimed 
to be applicant’s father, in reliance 
partly on board’s own judgment and 
partly on certificate of surgeons, who 
examined applicant, and testimony of 
one of them, though qualified physi- 
cian, called by alleged father, testified 
that it was impossible to fix applicant's 
age outside permissible limit from his 
appearance, issue of paternity was not 
so clear that persons honestly dis- 
posed to decide it on merits must have 
concluded that applicant was such citi- 
zen’s son, so that order dismissing 
writ of habeas corpus to review Board’s 
action must be aflirmed.—wU. S. ex rel. 
Mark Guey Him v. Reimer, 115 F.2d 
241. 
N.C. The facts, based upon evidence, 
found by judge in committing husband 
for contempt for willful disobedience 
of court order to provide for wife and 
children, were not reviewable on certio- 
rari to review order in habeas corpus 
proceedings, discharging husband from 
custody, except for purpose of passing 
on their sufficiency to warrant judg- 
ment of commitment.—In re Adams, I1 
SB 2.00163) 218 NCH BT 9F 
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Ky. Where petition for writ of ha- 


from order 
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me ie aS i.e : ‘ ‘ A 
_beas corpus did not show exact nature 
ie f charge on which petitioner was tried 
; in circuit court, bat only that he had 
been tried and convicted for some char- 
acter of violation of liquor laws, Court 
of Appeals would assume that petition- 
er was indicted in circuit court for an 
offense of which such court had juris- 
iction, and hence there was no show- 
g that judgment of circuit court com- 


firmed.—Peonle ex rel. Cunningham vy. 


itting petitioner to jail was void— Dunnock, 24 N.Y.S.2d 394, 260 App. 
a) Be scman vy. Kirkpatrick, 143 S.W.2d Div. 1036. 1 
aS 283 Ky. 798. F N.Y.App.Div. Where relator in ha- 


beas corpus proceeding contended that 
a requisition for his surrender to Penn- 
sylvania was not made on the Gov- 
ernor of New York by the Governor of 
Pennsylvania, the district attorney and 
others contended that such requisition 
was made, and testimony on that fact 
was not taken on the trial, the mat- 
ter was remanded to the Special Term 
to determine whether the papers on 
which the Governor of New York 
acted in issuing his warrant for re- 
lator’s arrest included a requisition of 
the Governor of Pennsylvania, and, if 
necessary, to take evidence with re- 
spect thereto and report the evidence 
and its findings to the Appellate Divi- 
sion. 18 U.S.C.A. § 662; U.S.C.A.Const. 
art. 4, § 2.—People ex rel. Pahl v. Hag- 
eaG 26 N.Y.S.2d 568, 261 App.Div. 


N.Y.App.Div. Where it was highly 
questionable whether the Appellate 
Division had power to direct Board of 
Parole to act in regard to expiration 
date of sentence as a result of com- 
pensation which the prisoner was en- 
titled to earn on his sentence, order 
discharging the prisoner’s writ of 
habeas corpus was affirmed, notwith- 
standing manifest error of the board 
which the Appellate Division suggest- 
ed should be _ corrected. Correction 
Law, § 230, subd. 4, and §§ 235, 236. 
—People ex rel. Hammond y. Martin, 
27 N.Y.S.2d 6838, 261 App.Div. 648. 

N.Y.App.Div. In habeas corpus pro- 
ceedings concerning welfare of child, 
order was reversed and cause remit- 
ted to Special Term to take proof and 
inquire into the conditions under which 
the infant child was living and_deter- 
mine what was best for his welfare.— 
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 ©.C.A.Ind. Where record on appeal 
from federal district court’s order, 
denying habeas corpus petitioner re- 
lease from imprisonment in state pris- 
on under state court judgment, dis- 
closes full hearing on petition, and 
testimony of judge, who presided over 
trial resulting in judgment, state po- 
liceman, who brought petitioner from 
another state to place of trial, and 
prosecuting attorney, who _ prosecuted 
case, justified denial of relief prayed, 
order must_be affirmed.—Botwinski y. 
Dowd, 118 F.2d 829. 
C.C.A.Mo. If allegations of habeas 
‘pus petition that plea of guilty was 
ered by petitioner without his hav- 
ing any information concerning charges 
made against him, without the advice 
and assistance of counsel, and without 
waiving his constitutional right to have 
assistance of counsel, were true, peti- 
ioner was entitled to release from cus- 
 tody of warden, but if such facts were 
& _ true, the habeas corpus writ should 
e discharged. 28 U.S.C.A. § 455; U. 
.C.A.Const. Amend. 6.—Mothershead v. 
ng, 112 F.2d 1004. 
Colo. A judgment of district court 
City and County of Denver award- 
custody of minor child to its fa- 
her in habeas corpus proceeding 
ainst the father’s divorced wife was 
rmed, where petition for writ of 
yeas corpus, which was filed in dis- 
rict court on March 7, 1940, was based 
Montana judgment providing that 
ents should have custody of child 
equal periods each year until child 
ained school age, notwithstanding 
that wife had been awarded temporary 
custody of child by Denver juvenile 


» 


AS: 


court under petition in delinquency People ex rel. Springer v. Springer, 28 
led by wife on March 5th. 735 C.S.A, N.Y.S.2d 11, 262 App.Div. 810, 
: ; ce. 46, § 200.—Snyder v. N.Y.App.Div. Order sustaining writ 


chmoyer, 104 P.2d 612. 


Ga. Where defendant convicted in 
recorder’s court for violating city or- 
ance without proceeding by certio- 
ari brought petition for habeas corpus 
nm ground that ordinance was unconsti- 
tutional, and petition was silent regard- 
_ ing whether constitutional question was 
raised in recorder’s court, but it ap- 

peared from the record that evidence 


of habeas corpus was_affirmed.—Peo- 
ple ex rel. Duryea v. Kieb, 29 N.Y.S. 
2d 31, 262 App.Div. 912. 
Tex.Cr.App. Where no statement of 
facts was brought forward, and_sher- 
iff’s return showed that sheriff held ap- 
pellant by virtue of warrant and final 
judgments of conviction, and there was 
nothing in record to show that appel- 
lant was entitled to be released, judg- 


7 4 A ment remanding appellant to custody 
ee on) that Sissuel at habeas after hearing upon writ of habeas cor- 


cen ta, ue Cie Cote. Bas Sor pened ae parte Till, 143 
- ment denying writ of habeas corpus tak 3 

| Was required to be affirmed.—white v. _,rOCCrApp. Where there was a0 
- Hornsby, 12 8.E.2d 875, 191 Ga. 462. statement of facts in the record, no bills 
hi. eee . 2 ; F of exception, and nothing was present- 
2) ig Where Piicioné: come udge ad ed to sustain general allegations re- 
not pass on sufficiency of facts, stated jating to alleged unlawful restraint 
in papers corpus petilon by one con- under judgment and commitments, 
victed of crime, to support general judgment denying writ of habeas cor- 


allegations of his deprivation of coun- pus would be affirmed.—Ex parte 
Sel by court’s appointment of defense Briggs, 149 S.W.2d 88. 
attorneys so ignorant, inexperienced Tex.Cr.App. Where record failed to 


and grossly lacking in appreciation of 
their responsibility as to amount to 
4 irtually no representation of petition- 
er, but denied motion by one of such 
attorneys for continuance and sum- 
La marily remanded petitioner to sheriff’s 

eustody until execution of death gen- 
tence on erroneous ground that court 


reflect that petitioner for writ of ha- 
beas corpus had served sentence under 
rule of law announced by court, order 
remanding petitioner to custody of 
penitentiary authorities would be af- 
firmed without prejudice to petitioner’s 
right to have the matter determined 
in another hearing.—Hx parte White- 


2 had no jurisdiction to review petition- side, 150 S.W.2d 1022. 

_ er’s trial in superior court of another Tex.Civ.App. In spouses’ habeas 
county, Supreme Court, on writ of corpus proceeding for ‘custody of 

/ error to review such order, should not wife’s infant daughter by divorced 


go into such question for purpose of 
ascertaining whether judgment may be 
affirmed on such ground, but should 
reverse judgment and remand case to 
trial court for further adjudication of 
question. Const.Ga. art. 1, § 1, par. 5; 
U.S.C.A.Const. Amend. 14.—Wilecoxon v. 
Aldredge, 15 S.H.2d 873. 
N.Y.App.Div. In father’s habeas cor- 
ue proceeding to obtain custody of 
Y% year old daughter from maternal 


husband, controversy as to child’s cus- 
tody is divisible and determinable in- 
dependently of proceedings in another 
court of concurrent jurisdiction for 
child’s adoption by other parties, so 
as to authorize affirmance of part of 
judgment awarding custody and re- 
versal of part declaring adoption judg- 
ment void and setting it aside—Ble- 
vins v. Harris, 150 S.W.2d 813. 

Wis. Where it _ satisfactorily 


¥ 


ap- 


0} 

gs pro 
for ) C1 

be summarily disposed of an 


" record 
eeding, if no v 
the purpose Edel Ly, 


cot: record: 
returned to trial court forthwith — 
State ex rel. Morgan v. Fischer, 298 
N.W. 353, 238 i ek } 


3 
Wash. Where the Supreme Court 
had denied a writ of habeas corpus by 
a prisoner against the warden of the 
penitentiary because the application ’ 


was collateral attack on original judg- 
ment of conviction, or because the su- 
perior court was the more appropriate 
forum, an ancillary petition for writ 
of certiorari, directed to clerk of the 
superior court, requiring her to make 
available certain records, was denied 
as supplying nothing additional which 
would affect the conclusion as to the 
writ of habeas corpus.—Voigt v. Maho- 
ney, 116 P.2d 300. 
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N.Y.Sup. The writ of habeas corpus 
is a sacred writ, and it may not be 
suspended unless cases of rebellion, in- 
vasion, or public safety may require 
it.—People ex rel. Pahl v. Pollack, 22 — 
N.Y.S.2d 413, 174 Mise. 981. 
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N.D. Insurance issued under state 
hail insurance act does not take effect 
until application for insurance is ac- 
tually received in office of hail insur- 
ance department. Laws 1933, ¢. 137, 
§§ 2, 5—Glinz v. State, 298 N.W. 238. 
CONE Dado | 

Where crop is struck by hail at any 
time before application for policy is 
filed with hail insurance department, 
no policy issued under state hail in- 
surance act becomes effective. Laws 
1933. c. 137, §§ 2, 5.—Glinz vy. State, 
298 N.W. 238, 70 .N.D. 776. - 


§ 11 

D.C.Tex. Hail insurance policy 
which insured against loss in a speci- 
fied amount, which provided for pre- 
mium on basis of insurance not exceed- 
ing a certain amount per acre without 
regard to amount of crop raised and 
which dealt with percentages of crop ; 
lost or damaged without regard to its ‘4 
value, was a “valued policy’ under 7 
which insured was entitled to recover 
64 per cent. of the specified amount 
for destruction of 64 per cent. of the ; 
erop.—Lee vy. National Liberty Ins. Co. 
of America, 35 F.Supp. 898. 

N.D. When material damage is 
caused to crop by hail, crop is “struck 
by hail’, within act making insurance 
ineffective on crop struck by hail be- 
fore application is filed with hail in- 
surance department, no matter what 
may be yield thereafter. Laws 1933, c. 
137, §§ 2, 5.—Glinz v. State, 298 N.W. 
238,,70 N.D. 776. 

_Under act making insurance ineffec- 
tive on crop struck by hail before ap- 
eases is filed with hail insurance 

epartment, a crop is not ‘struck by 
hail” unless hail has caused material 
damage to crop. Laws 19338, ec. 137, 
§§ 2, 5.—Glinz v. State, 298 N.W. 238, 
70 N.D. 776. 

_ “Damage’’ to crop, rendering it un- 
insurable under state hail insurance 
act, means substantial damage, some 
injury by which value is diminished 
or destroyed, an actual injury not de- 
termined by percentage merely, but a 
damage that is visible, observable, and 
material. Laws 19338, ¢. 137, §§ 2, 5. 
saree v. State, 298 N.W. 238, 70 N.D. 

Tex.Civ.App. Where hail insurance 
policy, providing that amount payable 
in event insured crop was damaged 
should in no event exceed actual loss 
or damage sustained by hail, was con- 
strued as a valued policy, insured could 
recover thereon without proving value 
of crop destroyed, or difference between 
value of crop damaged before and aft- 
er time of such damage.—Twin City 
vie Ins. Co. v. Grindstaff, 152 S.W.2a 

g 11% . 
In action on hail in- 
allegations of fact in 
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Tex.Civ.App. 
surance policy, 
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petition were sufficient so that it could 
reasonably be implied that policy was 
a “valued policy”, even if no_ effect 
were given to averment that it was 
a “valued policy’’.—Twin City Fire Ins. 
Co. vy. Grindstaff, 152 S.W.2d 845. 

12 ; 


_N.D. Evidence showed that before 
insurance application was received by 
hail insurance department, crop sought 
to be insured had been ‘struck by 
hail”, and therefore there was no lia- 
bility under hail policy. Laws 1933, e. 
137, §§ 2, 5.—Glinz v. State, 298 N.W. 
238, 70 N.D. 776. 
§ 12% 

Neb. Where house was ruined by 
storm and damage was all caused by 
hail, wind and water, evidence as to 
how much damage was caused by hail 
and wind, which policy insured against, 
and how much was caused by rain and 
flood, which damage would not be cov- 
ered by policy, was for jury.—Parish 
v. County Fire Ins. Co. of Philadelphia, 
298 N.W. 702. 


HAWKERS AND PEDDLERS 


§1 

D.C.Colo. Ministers of duly recog- 
nized religious sect, who sincerely ex- 
ercise their faith by preaching the Gos- 
pel and offering to take subscriptions 
for and sell religious publications from 
door to door, are not within terms of 
city ordinance prohibiting “solicitors, 
peddlers, hawkers, itinerant merchants 
and transient vendors of merchandise” 
from entering residences without own- 
ers’ or occupants’ request or invitation 
to solicit orders for sale of, peddling, 
or hawking, goods, wares and merchan- 


dise—Donley v. City of Colorado 
Springs, 40 F.Supp. 15. 
Ala.App. Where the state showed 


without dispute that on various occa- 
sions during a particular year defend- 
ant went from house to house or from 
place to place and sold goods from his 
truck to his customers in Lamar coun- 
ty without having paid the privilege 
tax fixed by statute for operating a 
rolling store, the state was entitled to 
recover the tax, penalties, citation fee, 
and issuance fee as a matter of law. 
Gen.Acts 1935, p. 441, § 348. Schedule 
146, as amended by Gen.Acts 1936-37, 
SP: en p. 277.—State v. Webster, 197 
So. i 


Ala.App. Under statute providing 
for the licensing of transient vendors 
and peddlers, owners of a rolling store 
from which goods, wares, and mer- 
chandise, including tobacco products, 
were sold to persons in Geneva county, 
were subject to the payment of a tran- 
sient vendor’s or peddler’s license of 
$150, and were not entitled to operate 
the rolling store under the license re- 
quired of transient dealers. Gen.Acts 
1935, p. 501, § 348, Schedule 147, 
subd. (e), p. 499, § 348, Schedule 146, 
as amended by Gen.Acts 1936-37, Sp. 
Sess., p. 277.—Harris Bros, v. State, 198 
So. 437, certiorari granted 198 So. 4438. 

Fla. Ordinance prohibiting peddlers 
from using streets or sidewalks or 
other pubiic property in selling or 
offering for sale any merchandise with- 
out a permit was not applicable to 
member of religious sect known as 
Jehovah’s Witnesses who sold and dis- 
tributed religious pamphlets on streets 
of city.—State ex rel. Hough v. Wood- 
ruff, 2 So.2d 577. 

Miss. Since a corporation could not 
itself actually peddle goods, it was not 
liable for privilege tax upon transient 
vendors of tobacco, under statute re- 
stricting the term “transient vendors” 
to persons who themselves actually ped- 
dle or sell and deliver. Laws 1940, c. 
120, §§ 1, 3, 221.—Craig v. Brown & 
Williamson Tobacco Corporation, 200 
So. 446. 

Elimination of the word “natural” in 
subsequent enactment of statute im- 
posing privilege tax upon each “natur- 
al person” doing business as a tran- 
sient vendor or dealer did not make 
the statute applicable to corporations, 
in view of statutory definitions of 
“transient vendor’ restricting the term 
to persons who themselves actually 
peddle or sell and deliver goods. Laws 
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1940; e. 120;°8§ 1, 3, 221.—Craig™ v. 
Brown & Williamson Tobacco Corpo- 
ration, 200 So. 

Ohio App. One employed by bakery 
owner to sell bakery products for sal- 
ary and commissions on retail route 
covered by such owner’s truck driven 
by such employee, was not ‘“independ- 
ent contractor” and “‘peddler’’, but ‘‘em- 
ployee” and “agent’’ of such owner, and 
hence not required to obtain peddler’s 
license under city ordinance omitting 
statutory exemption of manufacturers 
selling articles manufactured by them. 
Gen.Code, § 8672.—Nickles v. Echel- 
berger, 31 N.H.2d 474. 

OkLCr.App. A city ordinance re- 
quiring a license fee in the sum of 
$5 per day in advance for hucksters, 
peddlers, hawkers, agents, or solicitors, 
desiring to sell, solicit to sell, or to 
take orders for the sale of any article 
on the streets of the' city, was illegal 
and inapplicable to photographers or 
their agents, in view of general stat- 
ute authorizing a tax against photog- 
raphers and their agents, in addition 
to the classes named in the ordinance, 
since, if tax was to be levied against 
photographers and their agents, they 
should have been specifically named in 
the ordinance. 11 Okl1.St.Ann, § 651.— 
Ex parte Davis, 114 P.2d 186. 

S.C. The statute declaring that no 
person shall, as hawker or peddler, ex- 
pose for sale or sell any goods, wares 
and merchandise without having first 
obtained a license is not intended to 
give any new definition of the words 
“hawkers” and ‘peddlers’ but sole 
purpose is to regulate granting of li- 
censes to persons falling within well 
recognized definition of those words, 
and hence in order to render one 
amenable to penal provisions of the 
statute, it must be shown not only 
that he has sold prohibited articles, 
but also that such sale was made by 
him as a hawker or peddler. Code 
1932, § 7120.—State v. Meredith, 15 S. 
H.2d 678, 197 S.C. 351. 

S.C. Books are within statute de- 
claring that no person shall as hawker 
or peddler, expose for sale or sell any 
“goods, wares and merchandise’ in 
any county without having 
tained a license. Code 1932, § 
State v. Meredith, 15 S.H.2d 678, 197 
S:Ci3515 


2 

N.Y.Sp.Sess. An ordinance requiring 
that canvassers who go from house to 
house to sell “goods” by sample and 
to take orders for future delivery to 
obtain licenses was applicable to per- 
sons soliciting newspaper subscriptions, 
papconle y. Passafume, 22 N.Y.S.2d 
785. 


§ 3 

La. The intention of the legislature 
in enacting the statute providing that 
every ‘“‘peddler’’ and “hawker” shall pay 
an annual license, was to protect mer- 
chants, retail or wholesale, who have a 
fixed place of business, and who are 
required to pay an occupational license, 
as well as taxes on their buildings and 
merchandise, and hence the statute did 
not apply to a member of a religious 
sect, who traveled about in an automo- 
bile distributing and selling pamphlets 
and books devoted to the teachings of 
his religious sect. Act No. 15 of 1934, 
3d Ex.Sess. § 16.—State ex rel. Seman- 
sky v. Stark, 199 So. 129, 196 La. 307. 


§ 8 

Tex.Cr.App. The statute providing 
that the governing body of a city or 
town shall have the power to regulate 
or to suppress and prevent peddlers, 
delegates to the governing body of a 
eity or town the power to pass an or- 
dinance prohibiting peddlers from go- 
ing on the premises of private resi- 
dences without an invitation of the 
owner or occupant thereof, and requir- 
ing a permit, and fixing a penalty. 
Rev.St.1925, art. 1015, subd. 387.—Ex 
parte Lewis, 147 cae 478. 


YTex.Cr.App. An ordinance of the 
eily of Marshall prohibiting peddlers 
from going on the premises of private 
residences without invitation of the 
owner or occupant thereof, requiring a 
permit, and fixing a penalty, was a 
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valid exercise of the “police power”, 
not only inherent but also granted by 
statute giving the governing body of 
a city or town the power to regulate 
or to suppress and prevent peddlers, 
and was not unreasonable or arbitrary. 
Rey.St.1925, art. 1015, subd. 37.—Ex 
parte Lewis, 147 S.W.2d 478. 

That section of the ordinance of the 
city of Marshall prohibiting peddlers 
from going on the premises of private 
residences without an invitation of the 
owner or occupant does not conflict 
with that section requiring that every 
peddler shall obtain a permit from the 
city manager before soliciting any or- 
ders.—Ex parte Lewis, 147 S.W.2d 478. 

The ordinance of the city of Mar- 
shall, prohibiting peddlers from going 
on the premises of private residences 
without an invitation of the owner or 
occupant and requiring that a peddler 
before soliciting any orders must ob- 
tain a permit from the city manager, 
makes it the duty of each peddler to 
obtain a permit from the city authority, 
and, if the peddler expects to make 
sales or solicitations at private resi- 
dences, to do so either by invitation of 
a resident or with the resident’s per- 
mises parte Lewis, 147 S.W.2d 
478, 
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Ala. Under statute providing that 
transient vendors are not authorized 
to sell any goods required to be sold 
at a fixed location except upon pay- 
ment of maximum license levied for 
the sale of merchandise at fixed loca- 
tion, and statutes requiring retail deal- 
er in tobacco products to pay license 
tax for each place of business owned 
or operated whether under the same 
roof or not, and requiring license of 
transient peddlers, the legislative intent 
is manifested that the several sched- 
ules of license fees that apply are 
relative to the sale of tobacco at fixed 
locations, and that the owners of 
rolling store are required to pay the 
ntaximum license for the privilege of 
selling tobacco products. Gen.Acts 
1935, p. 451, § 348, Schedule 32; p. 
499, § 348, Schedule 146, as amended 
by Gen.Acts 1936-37, Sp.Sess., p. 277, 
and pp. 557, 558, 561, §§ 349, 350, 352 
(a), 354, 356—Harris Bros. v. State, 
aoe So. 448, granting certiorari 198 So. 
Ala.App. The payment of a license 
tax for the privilege of operating a 
store at a fixed location by a person, 
firm, or corporation does not exempt 
the person, firm, or corporation from 
the payment of a license tax for the 
privilege of operating a rolling store. 
Gen.Acts 1935, p. 441, § 348, Schedule 
146, as amended by Gen.Acts 1936-37, 
SP Peee p. 277.—State v. Webster, 197 
0. A 


Where the state showed without dis- 
pute that on various occasions during 
a particular year defendant went from 
house to house or from place to place 
and sokti goods from his truck to his 
customers in Lamar county without 
having paid the privilege tax fixed by 
statute for operating a rolling store, 
the state was entitled to recover the 
tax, penalties, citation fee, and issuance 
fee as a matter of law. Gen.Acts 1935, 
p. 441, § 348, Schedule 146, as amend- 
ed by Gen.Acts 1936-37, Sp.Sess., p. 
277.—State v. Webster, 197 So. 87. 

Ala.App. Under statute fixing privi- 
lege tax to be paid state for privilege 
of selling tobacco products in cities 
and towns and providing “in all other 
places, whether incorporated or not’, 
tax should be $2, total tax for privi- 
lege of selling tobacco products from 
a rolling store in rural sections of 
Geneva county for both state and coun- 
ty was $8, since the rural section of 
Geneva county is a “place other than 
an incorporated city or town’. Gen. 
Acts 19385, p. 451, § 348, Schedule 32. 
—Harris Bros. v. State, 198 So. 437, 
certiorari granted 198 So. 4438. 

Under statute fixing privilege tax to 
be paid the state for privilege of sell- 
ing tobacco products in cities, towns, 
and other places, transient vendors or 
peddlers, duly licensed as such, are 
not authorized to sell tobacco products 
without paying the special tobacco 
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privilege tax applicable to the city, 
town, or place where they do business. 
Gen.Acts 1935, p. 451, § 348, Schedule 
32; p. 499, § 348, Schedule 146, as 
amended by Gen.Acts 1936-37, Sp.Sess., 
p. 277.—Harris Bros: v. State, 198 So. 
437, certiorari granted 198 So. 443. 
Under statute providing that tran- 
sient vendors, duly licensed as_ such, 
are not authorized. to sell any goods, 
wares, or merchandise that are by law 
required to be sold at a fixed location 
except upon payment of maximum li- 
‘cense levied for the sale of merchan- 
dise at a fixed location, there *s no 
requirement that tobacco products be 
sold at a fixed location and the maxi- 
mum license provision does not apply 
to transient vendor of tobacco prod- 
ucts, duly licensed as a transient ven- 
dor and paying special tobacco privi- 
lege tax. Gen.Acts 1935, p. 451, § 348, 
Schedule 32; p. 499. § 348, Schedule 
146. as amended by Gen.Acts 1936-37, 
Sp.Sess., p. 277.—Harris Bros. v. State, 
tre So. 437, certiorari granted 198 So. 
Ark. An ordinance requiring _ li- 
eenses from persons handling dry- 
zoods, notions, wearing apparel, house- 
hold goods or other articles was broad 
enough to embrace religious books 
which defendants were peddling, under 


term ‘other articles’’.—Cole v. City of 
Fort Smith, 151 S.W.2d 1000. 
OKLCr.App. A city ordinance re- 


quiring a license fee in the sum of $5 
per day, in advance, for hucksters, ped- 
dlers, hawkers, agents, or solicitors, 
desiring to sell, solicit to sell, or to 
take orders for the sale of any article 
on the streets of the city, and con- 
taining no provision for police inspec- 
tion or supervision, or any standard 
for the applicant to maintain, was a 
“revenue raising measure’ rather than 
a “regulatory measure”’.—Ex parte Da- 
vis, 114 P.2d 186. 
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Ark. As respects violation of license 
ordinance, it could make no difference 
as to what motives, religious or other- 
wise, might have prompted defendant 
to peddle books.—Cole y. City of Fort 
Smith, 151 S.W.2d 1000. 

§:C. The statute declaring that no 
person shall, as hawker or peddler, 
expose for sale or sell any goods, 
wares and merchandise without hav- 
ing first obtained a license is not in- 
tended to give any new definition of 
the words “hawkers” and “peddlers” 
but sole purpose is to regulate grant- 
ing of licenses to persons falling with- 
in well recognized definition of those 
words, and hence in order to render 
one amenable to penal. provisions of 
the statute, it must be shown not only 
that he has sold prohibited articles, 
but also that such sale was made by 
him as a hawker or peddler. Code 
1932, § 7120.—State v. Meredith, 15 S. 
rad -678, 197° S.C. 351. 


A minister who, as a member. of 
the religious society called Jehoyvah’s 
Witnesses, was engaged in going from 
house to house through the rural dis- 
tricts in order to preach and -teach 
principles drawn from the Bible, in 
accordance with his faith, and who as 
incidental to his work of evangelism 
sold religious books and pamphlets 
for a consideration which was devoted 
to publication of other religious litera- 
ture was not guilty of violating the 
statute declaring that no person shall 
as “hawker” or ‘‘peddler”’ expose. for 
sale or sell any goods, wares and mer- 
chandise without having first obtained 
a license. Code 1932, § 7120.—State v. 
Meredith, 15 S.E.24 678, 197 S.C. 351. 
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D.C.Ohio. Under Ohio statute con- 
ferring power on boards of county 
commissioners to establish sanitary 
sewer districts, the establishment of a 
sewer system in sparsely inhabited 
district or as a part of a plan to pro- 
mote private enterprise, or where there 
is no substantial menace to health, is 
a gross abuse of discretion which 
equity will enjoin. Gen.Code Ohio, §§ 
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6602-1 to 6602-33.—Coblentz vy. Sparks, 
35 F.Supp. 605. 

Under Ohio statute, boards of county 
commissioners have authority to es- 
tablish sanitary sewer districts only 
where districts are required for pur- 
pose of promoting public health and 


welfare. Gen.Code Obio, §§ 6602-1 to 
6602-33.—Coblentz v. Sparks, 385 F. 
Supp. 605. 


The county board of commissioners 
was guilty of gross abuse of discretion 
in establishing a sanitary sewer dis- 
trict, which included 1,400 acres of 
sparsely settled farm: land, wherein 
population was not sufficiently large 
and compact to cause a menace to 
health, where it appeared that district 
was established primarily for benefit 
and accommodation of a city and the 
United States government’s  experi- 
mental air station, both of which were 
outside limits of district as established 
Gen.Code Ohio, §§ 6602-1 to 6602-33. 
—Cobientz v. Sparks, 35 F.Supp. 605. 

Where county board of commission- 
ers was guilty of yross abuse of dis- 
eretion in establishing a sanitary sew- 
er district, which included 1,400 acres 
of sparsely settled farm land, ineclua- 
ing complainant’s land, wherein popu- 
lation was. not sufficiently large and 
compact to cause a menace to health, 
act of board in levying special assess- 
ments on complainant’s land as part 
of cost of establishing district and of 
installing sewers therein constituted a 
taking of complainant’s property with- 
out “due process of law” in violation 
of Fourteenth Amendment, and com- 
plainant was entitled to an injunction 
enjoining the levying and collection of 
the special assessments. Gen.Code 
Ohio, §§ 6602-1 to 6602-33, 6602.8; U. 
8.C.A.Const. Amend. 14.—Coblentz v. 
Sparks, 35 hing eae 

1 


Ohio. Unless employee of board of 
health of the Portsmouth city health 
district was appointed upon the recom- 
mendation of the health commissioner, 
he would have no standing as an em- 
ployee of the district board of health. 
Gen.Code, §§ 1261-16 et seq., 1261-22, 
4404 et seq., 4408, 4411.—State ex rel. 
eee Feyler, 32 N.B.2d 13, 137 Ohio 


§ 24 

La. The intention of the legislature 
in enacting the statute providing that 
every ‘‘peddler’ and “hawker’’ shall 
pay an annual license, was to protect 
merchants, retail or wholesale, who 
have a fixed place of business, and who 
are required to pay an occupational 
license, as well as taxes on their build- 
ings and merchandise, and hence the 
statute did not apply to a member of a 
religious sect, who traveled about in an 
automobile distributing and_ selling 
pamphlets and books devoted to the 
teachings of his religious sect. Act No. 
15 of 1934, 83d Ex.Sess. § 16.—State ex 
rel. Semansky v. Stark, 199 So. 129, 196 
La. 307. 

Tex.Cr.App. The ordinance of the 
city of Marshall, prohibiting peddlers 
from going on the premises of private 
residences without an invitation of the 
owner or occupant and requiring that 
a peddler before soliciting any orders 
must obtain a permit from the city 
manager, makes it the duty of each 
peddler to obtain a permit from the 
city authority, and, if the peddler ex- 
pects to make sales or solicitations at 
private residences, to do so either by 
invitation of a resident or with the 
resident’s permission.—Hx parte Lewis, 
147 S.W.2d 478. 


§.D. Routine examinations of school 
premises by superintendent of county 
board of health, not based upon direc- 
tion from such board nor upon any 
belief that insanitary conditions actual- 
ly existed, were not within rule of 
state board of health authorizing ac- 
tion by health officer when insanitary 
conditions of school premises are 
found ‘by complaint or otherwise” to 
exist, and hence superintendent could 


not recover for such services. SDC 
27,1802-27.1809, and 27.1805.—Dona- 
Le v. Minnehaha County, 299 N.W. 
aoe. 
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3 § 29 " 

N.Y. The amendatory statute requir- 
ing limited dividend housing companies 
to pay charges of State Board of Hous- 
ing for expenses of inspection, super- 
vision, and auditing is not unconsti- 
tutional ‘as “impairing obligation of 
contract.” Unconsol.Laws, § 2267.— 
People y.. Brooklyn Garden Apartments, 
28 N.B.2d 877, 283) N.Y..373, reversing 
15 N.Y.S.2d 890, 258 App.Div. 151, re- 
versing 10 N.Y.S.2d 63, 169 Mise. 610, 


appeal granted 17 N:Y.S.2d 877, 258 
App.Div. 958. a 
The amendatory statute requiring 


limited dividend housing companies to 
pay charges of State Board of Hous- 
ing for expenses of inspection, super- 
vision, and auditing is not invalid as 
a violation of ‘‘due process” clause on 
ground that no provision is made in 
statute for a hearing in respect to dis- 
tribution of board’s expense and 
amount of expense to be allocated to 
any particular company. Unconsol. 
Laws, § 2267.—People y. Brooklyn 
Garden Apartments, 28 N.H.2d 877, 283 
N.Y. 373, reversing 15 N.Y.S.2d 890, 
258 App.Div. 151, reversing 10 N.Y.S. 
2d 63, 169 Mise. 610, appeal granted 
17 N.Y.S.2d 877, 258 App.Div. 958. 
The amendatory statute requiring 
limited dividend housing companies to 
pay charges of State Board of Hous- 
ing for expenses of inspection, super- 
yision, and auditing is not invalid as 
an illegal delegation of taxing power. 
since requirement for payment is not 
imposed by the State Board, but by 
Legislature, and the only power that is 
delegated is the power to allocate par- 
ticular expense, which is a permissible 
delegation. Unconsol.Laws, § 26 
People v. Brooklyn Garden Apartments, 
28 N.E.2d_ 877, 283 N:Y.) 373, revers- 
ing 15 N.Y.S.2d 890, 258 App.Div. 151, 
reversing 40 N.Y.S.2d 63, 169 Misc. 610, 


appeal granted 17 N.Y.S.2d 877, 258 
App.Div. 958. | 
Pa.Com.Pl. Administrative bodies 


which are concerned with the public 
health have a right to enforce the. evi- 
dent intention of the Legislature in 
order that the community may best be 
served.—Wetzel & Son yv. State Board 
of Undertakers of Dept. of Health of 
Pennsylvania, 50 Dauph. 373. 

S.D. Superintendent of county board 
of health must receive some authority 
from such board before rendering in- 
vestigations and _ services. SDC 27.- 
1806.—Donahoe v. Minnehaha County, 
299 N.W.|.238. 5 


§ 30 

Fla, The State Board of Health 
could not discriminate against naturo- 
pathie practice by promulgating a rul- 
ing whereby specimen containers, bio- 
logical products, and laboratory servic- 
es were to be furnished to doctors of 
medicine, osteopaths, and dental sur- 
geons only, and not to doctors of nat- 
uropathy, since naturopathic practice 
is recognized by statute. Acts 1927, ¢. 
12286.—State ex rel. Turner vy. Balt- 
zell, 197 So. 783. 


_ Iowa. Installation of water softener 
in home by connecting it with water 
distributing pipes did not constitute 
“ylumbing’’ within statute authorizing 
cities to prescribe rules and regulations 
for plumbing connecting buildings with 
water mains. Code 1939, § 5775.— 
State, for Use and Benefit of Sioux 
City, v. Harrington, 296 N.W. 221. 
N.Y. The Board of Health of the 
City of New York, in discharging stat- 
utory duty to protect public health 
may promulgate. regulations for that 


purpose, an y appropriate provi- 
sions in the Sanitary Code, exercise 
control over delivery of milk and 
milk products to consumers. New 


York City Charter of 1936, §§ 553, 556, 
568.—Stracquadanio v. Department of 
Health of City of New York, 32 N.E.2d 
806, 285 N.Y. 93, affirming 20 N.Y.S.2d 
965, 259 App.Div. 994, affirmin 20 
N.Y.8.2d 964, appeal denied 21 N.Y.S. 
2d 611, 259 App.Div. 1073. 

The New York City Charter endows 
the board of health with a broad dis- 
eretion in the selection of measures 
by which public heatth may be pro- 
tected within the field of its jurisdic- 
tion. New York City Charter of 1936. 
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§ 558.—Stracquadanio v. Department of 
Health of City of New York, 32 N.H. 
2a°806, 285 N.Y. 93, affirming 20 N.Y. 
S$.2d, 965, 259 App.Div. 994, ptuminy 
20. N.Y.8.2d 964, appeal denied 21 N.Y. 
8.2d 611, 259 App.Divy. 1073 


N.Y.App.Div. Though State Board of 
Housing had authority to make prop- 
er regulations and rules within powers 
conferred on it by legislature, it had 
no power of a legislative nature. Un- 
consol.Laws, § 2251 et seq.—Weinfeld 
v. Knickerbocker Village, 25 N.Y.S.2d 
759, 261 App.Div. 383, followed in 
Weinfeld v. Hillside Housing Corpora- 
tion, 25 N.Y.S.2d 762. 

Ohio. The trade of barbering oper- 
ating directly on person of customer 
and affecting the health, comfort and 
safety of public may be regulated with- 
in reasonable limits by General As- 
sembly under the “police power’? which 
is rightfully exercised by regulating 
use of private property or so restrain- 
ing personal action as to secure com- 
fort, health or protection of the com- 
munity.—Jones y. Bontempo, 32 N.E.2d 
17, 137 Ohio St. 634, affirming 29 N.E. 
20.428, 65 Ohio App. 103. 

Those engaged in occupation of bar- 
bering or those desiring to pursue that 
business may be exumined as to their 
competency and are subject to super- 
vision and control in matters of clean- 
liness, sanitation, conduct, habits, in- 
fectious and contagious diseases, and 
the like. Gen.Code, § 1081-1 et seq.— 
Jones y. Bontempo, 32 N.B.2d 17, 137 
Ohio St. 434, affirming 29 N.H.2d 428, 
65 Ohio App. 103. 

8 31 

C.C.A.N.Y. The power of the New 
York Industrial Board to make rules 
for the safety of window cleaners is 
limited by considerations of safety 
commensurate with the nature of the 
work. Labor Law N.Y. § 202:—Burris 
v. American Chicle Co., 120 F.2d 218, 
affirming 33 F.Supp. 104, 

C.C.A.N.Y. The section of New York 
Labor Law providing for the protec- 
tion of window cleaners is constitu- 
tional as against contention that it 
does not prescribe an_ intelligible 
standard of duty, delegates legislative 
powers, and arbitrarily discriminates 
between persons engaged in hazardous 
work of similar nature. Labor Law 
INGE: 202.—Burris v. American. Chi- 
ele Co., 120 F.2d 218, affirming 33 F. 
Supp. 104. 

Provision of New York Labor Law 
empowering Industrial Board to make 
supplemental rules to section providing 
for safety of window cleaners by desig- 
nating safety devices was a permissible 
delegation of power to make adminis- 
trative regulations to carry out such 
section. Labor Law N.Y. § 202.—Bur- 
ris v. American Chicle Co., 120 F.2d 
218, affirming 33 F.Supp. 104. 

Ga.App. Generally, when including 
in right to legislate in interest of 
public health, public safety, and public 
morals, the right to impose reason- 
able regulations in matter otherwise in 
interest of public welfare, words of 
regulation should be determined with 
some strictness so as not to include 
everything that might be enacted as 
a regulation by a subordinate division 
of government on ground of mere ex- 
pediency.—Abel y, State, 13 8.E.2d 507, 
EapslpEtse 10 (S.E.2457198311:190" Ga. 
651. 


A joint county and city board of 
health was created, not by a sub- 
ordinate division of government, but 
by statute, and derived its power to 
establish rules and regulations directly 
and solely from the Legislature. Code 
19338, §§ 88-201, 88-203, 88-204, 88-205, 
88-9902.—Abel v. State, 13 S.B.2d 507, 
transferred 10 8.H.2d 198, 190 Ga. 651. 

N.Y. The police power may be _ in- 
voked by states and municipalities as 
basis for imposing reasonable restric- 
tions’ through zoning ordinances and 
regulations uniformly applicable with- 
in a given area affecting uses to which 
private property located within that 
area may’ be put, but its exercise 
finds justification only in _ promotion 
of -publiec health, public safety, public 
welfare and good order, to the end 
that public conyenience and general 
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prosperity may be attained.—440 East 
102nd Street Corporation v. Murdock, 
34. N.B.2d, 329,285 N.Y. 298, revers- 
ing 23 N.Y.S.2d:347, 260 App.Div. 604, 

S.C. The Housing Authorities Act, 
providing that county’s housing author- 
ity shall not become active until such 
county’s legislative delegation adopts 
resolution establishing need for such 
authority, is not invalid as violating 
separation of powers provision of Con- 
stitution and unlawfully attempting to 
delegate legislative powers to such del- 
egation. Act March 19, 1934, 38 St. at 
Large, p. 1368, § 19, added by. Act 
June 5, 1935, 39 St. at Large, p. 500, 
and amended by Act April 17, 1937, 40 
St. at Large, p. 267; Const. art. 1, § 
14; art. 3, § 1—Benjamin v. Housing 
Authority of Darlington County, 15 
SiBi2d 173875 148: Sce5479), 

The Housing Authorities Act does 
not violate separation of powers provi- 
sion of Constitution because of provi- 
sion in act for appointment of members 
of county’s housing authority by state 
senator from such county. Act March 
19, 1934, 88 St. at Large, p. 1368, § 19, 
added by Act June 5, 1935, 39 St. at 
Large, p. 500, and amended by Act 
April 17, 1937, 40 St. at Large, p. 267; 
Const. art. 8, § 1.—Benjamin v. Hous- 
ing Authority of Darlington County, 15 
S)B.2d: 73% ).1985S C5797 
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Mich. Order of Stream Control Com, 
mission. requiring city of Niles to 
erect an approved sewage treatment 
plant was justified where city was 
the first city in the state on_ the 
course of St. Joseph River below Indi- 
ana cities which were discharging 
sewage into such river, in order that 
commission might thereby be put into 
a position where it could demand 
that the Indiana cities stop polluting 
such river. Comp.Laws 1929, § 282.— 
City of Niles v. Stream Control Com- 
mission, 296 N.W, 713, 296 Mich. 650. 

Pa.Com.Pl. Where the Department 
of Public. Health of second class city 
issues order to vacate a building for 
statutory reasons, but fails to serve on 
owner, agent, occupant or other person 
in charge of such. building notice of 
the order indicating defects to be rem- 
edied and giving opportunity for re- 
pairing. Held, that, on appeal to 
Court, such order will be vacated, with- 
out prejudice to re-issue it, if neces- 
sary, as notice is a prerequisite to an 
order to vacate under Act of April 29, 
1911. PL. 203, 53, P.Ss,&90L1cet seq. — 
Suravitz’ Estate vy. City of Scranton, 41 
Lack.Jur. 136. 

W.Va. The statute providing that a 
state commissioner of health or any 
eounty or municipal health officer shall 
inquire into. and investigate all nui- 
sances affecting the public health with- 
jn his jurisdiction, and any such of- 
ficer, or the county court of any coun- 
ty or any municipality may apply to 
the circuit court of the county in which 
the nuisance exists, or to the judge 
thereof in vacation, for an injunction 
forthwith to restrain, prevent, or abate 
the nuisance, empowers the board of 
commissioners of Ohio county to act 
in lieu of a county court, in view of 
the fact that the board of commission- 
ers of Ohio county by legislative en- 
actment fulfills the. duties generally 
discharged by county courts. Code 
1931116538465 Const. arte .8,1°8. 24, a8 
amended in 1879.—Board of Com’rs of 
Ohio County v. Elm Grove, Mining Co., 
9 S.H.2d 813. 


The comparative injury doctrine 
should be applied with great caution 
in nuisance cases, even though not in- 
yolying public health, and where pub- 
lic health is involved, there is extreme- 
ly narrow basis for undertaking to bal- 
ance conveniences.—Board of Com’rs 
of Ohio County v. Elm Grove Mining 
Co.,. 9 .S:H.2d 813. 


W.Va. In action by board of com- 
missioners of the county of Ohio to 
enjoin coal mining company from the 
maintenance of a public nuisance con- 
sisting of a burning pile of “gob” or 
refuse materials, which came from mine 
and from which emanated sulphur 
dioxide, evidence sustained chancellor’s 
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finding that fumes from the pile con- 
stituted a ‘nuisance’ affecting the pub- 
lic health within meaning of statute 
authorizing an injunction to restrain, 
prevent, or abate a nuisance affecting 
public health. Code 1931, 16-3-6.— 
Board of Com’rs of Ohio County vy. 
Hlm Grove Mining Co., 9 S.H.2d 813. 
62 
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D.C.N.Y. Under New York Multiple 
Dwelling Law, landlord must repair 
all defective conditions in a multiple 
dwelling. Multiple Dwelling Law N.Y. 
§ 4, subds. 3, 27, 78; Tenement House 
Law N.Y. § 102.—Costagliola v. Home 
peace Loan Corporation, 35 F.Supp. 


ov. 

Cal. The federal and state housing 
acts were enacted to provide for low- 
cost housing incidental to slum clear- 
ance, but there is no requirement that 
the new structures be confined to slum 
areas. St.1938, Ex:Sess., pp. 1-23; p. 
18, § 13; United States. Housing Act 
of 1937, 42 U.S.C.A. §§ 1401 to 1480. 
—Riggin v. Dockweiler, 104 P.2d 367. 

Fla. The statute imposing duty on 
owners of apartment buildings to keep 
the apartments in safe condition in cer- 
tain respects applies only to plumb- 
ing, lighting, heating and ventilation 
of apartments and. does not require re- 


pair of the floor of a porch to an apart- © 


ment. Comp.Gen.Laws 1927, § 3361.— 
Butler v. Maney, 200 So. 226. 

IiL.App. If an ordinance respecting 
handrails on stairways in store build- 
ings was a re-enactment of a prior or- 
dinance, it was to be regarded as a con- 
tinuation of existing ordinance and not 
as enactment of a new ordinance for 
purposes of determining whether ordi- 
nance was applicable. to defendant’s 
store which was allegedly constructed 
prior to passage of ordinance.—Doran 
v. Boston Store of Chicago, 30 N.E.2d 
778. 307 IlLApp. 456. 

Even if ordinance of city of Chicago 
respecting handrails on stairways be- 
came effective in 1931 and defendant's 
department store building was con- 
structed in 1906-7, such fact did not 
render ordinance inapplicable to build- 
ing where ordinance provided that it 
should be unlawful 
maintain buildings of certain classes, 
including department stores, 
stairways therein complied with ordi- 
nance provisions concerning handrails 
on stairways.—Doran v. Boston Store of 
nara ee 30. N.W.2d 778, 307 ILl.App. 

An ordinance of city of Chicago 
which allegedly became effective in 1931 
and which provided that it should be 
unlawful to construct or maintain cer- 
tain classes of buildings, including de- 
partment stores, unless stairways there- 
in complied with provisions of ordi- 
nance, part of which required -that 
stairways more than three feet three 
inches wide have not less than two 
handrails, was applicable so as to re- 
quire defendant, which operated depart- 
ment store in Chicago, to maintain a 
handrail at each side of store stairway 
which was six feet three-fourths inches 
wide, notwithstanding building was 
constructed in 1906-7.—Doran y. Bos- 
ton Store of Chicago, 30 N.M.2d 778, 
307 Lll.App. 456. 

Ky. ‘he purpose of the Municipal 
Housing Commission Act was to pro- 
mote slum clearance by acquiring, es- 
tablishing, erecting, maintaining and 
operating low cost housing projects in 
municipalities of the first and second 
class. Ky.St.. §§ 2741x-1, 2741x-10—— 
City of Louisyille v. German, 150 S.W. 
2d. 931) 286" Ky. 477; 

A housing project undertaken under 
the Municipal Housing Commission Act 
is a “publie work” serving a ‘public 
purpose’ and has as its objective the 
promotion of the public health, safe- 
ty, morals and general welfare, etc., 
of the citizens of. the city. Ky.St. §§ 
2741x-1, 2741x-10.—City of Louisville 
yeh ak pcr 150 S.W.2d 931, 286 Ky. 

77. 

‘La.App. Building code requirements, 
that in. certain buildings covering an 
area of a particular number of square 
feet there shall be provided at least 
two continuous lines of stairs, that 
width of stairs shall not be less than 


to construct or | 


unless | 


Ri 4 

” , 5 weal m3 
three feet, etc., that treads of stairs 
: shall be of uniform width, and that 
stairs shall be provided with hand- 
rails, were intended to cover stairways 
leading from one floor of a building to 
another and had no application to a 
set of wide steps provided as a means 
of entrance to and exit from the main 
floor of a structure, or devised 
purpose of enabling persons to reach 
a change in level of a particular floor.— 
eye Latour v. Roosevelt Hotel, 1 So.2d 
mt ES 


aN: Under amendatory statute re- 
quiring limited dividend housing com- 
panies to pay charges of State Board 
: of Housing for expenses of inspection, 
fe supervision, and auditing, the purpose 
of the provision that amount so paid 
by companies shall be included as a 
— factor in determining maximum 
is to enable com- 


§ 
n Apart- 
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- Diy. 151, reversing 10 N.Y.S.2d 63, 
Mise. 610, appeal granted 17 N.Y.S.2d 
877, 258 App.Div. 958. . 
The amendatory statute requiring 
- limited dividend housing companies to 
pay charges of the State Board of 
oi Housing for expenses of inspection, 
supervision, and auditing relates to all 
- jimited dividend housing companies 
whenever organized and merely amends 
provisions already applicable to a com- 
- pany which has been organized and 
has completed its buildings prior to 
time when statute was enacted by add- 
m ‘ing, for the future, a new item to its 
xpenses. 2267.— 
- People vy. Brooklyn Garden Apartments, 
28 N.B.2d 877, 283 N.Y. 373, reversing 
N.Y.S.2d 890, 258 App.Div. 151, re- 
versing 10 N.Y.S.2d 63, 169 Misc. 610, 
appeal granted 17 N.Y.S.2d 877, 258 
SenAipp.Div.( 95 
__ The statutory charge against limited 
dividend housing companies for ex- 
penses of inspection, supervision, and 
uditing by State Board of Housing is 
ot a “tax” or “fee’’ within statute 
empting such companies from pay- 
mt of taxes and fees, and com- 
nies are not protected against pay- 
ent of statutory charge by statute 
oncerning exemptions. Unconsol.Laws, 
§§ 2267, 2289, 2301.—People v. Brook- 
lyn Garden Apartments, 28 N.B.2d 877, 
283 N.Y. 373, reversing 15. N.Y.S.2d 
~ 890, 258 App.Div. 151, reversing 10 N. 
 Y.S.2d 68, 169 Misc. 610, appeal grant- 
ed 17 N.Y.S.2d 877, 258 App.Div. 958. 
N.Y. Where the erection of so-called 
eubicles in had been 


Paar; 


Uneconsol.Laws, § 


va 
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his predecessor in interest, 
hoard of standards and appeals had no 
authority, in view of provision of Mul- 
tiple Dwelling Law, to revoke as 
against petitioner the certificate of 
occupancy. Multiple Dwelling Law, § 
- 301; Real Property Law, § 290, subd. 
2; New York City Charter 1936, § 
646, subd. g.—Edwards v. Murdock, 29 
‘N.E.2d 74, 283 N.Y. 529, reversing 15 
N.Y.S.2d 181, 258 App.Div. 716, appeal 
denied 17 N.Y.S.2d 220, 258 App.Div. 
_ 877, motion denied 26 N.H.2d 814, 282 
N.Y. 684, mandate conformed to 22 N. 
 Y.S.2d 772, reargument and motion de- 
nied 29 N.E.2d 666. 


; N.Y.App.Div. The purpose of the 

statute providing that in every multiple 
dwelling the owner shall provide lights 
which shall each be of not less than 15 
watts or equivalent photometric rating 
for the vestibule and entrance hall and 
in every public hall, stair, firestair and 
fire-tower, on every floor, is to enforce 
illumination of specific interior portions 
of a multiple dwelling, and does not 
require lights for exterior steps or 
places. Multiple Dwelling Lrw, § 40.— 
Vlanagan v. Rosoff, 23 N.Y.8S.2d 980, 
960 App.Diy. 776. 


for. 
be secured.—Tralow Realty 


Peay HEAL A 
N.Y.App.D Mere  cross-refer 
between applications filed with Bronx 
Borough Superintendent of Buildings 
for office building and fire prevention 
permits showing that applications re- 
ferred to same premises could not 
change their character as separate ap- 
plications for doing separate kinds of 
work for which separate permits should 
Corpora- 
tion v. Murdock, 24 N.Y.S.2d 561, 261 
App.Div. 173. 

N.Y.App.Div. The State Housing 
Law, which contained no specific pro- 
vision giving the State Board of Hous- 
ing power to compel a limited dividend 
company to accept an application for 
a lease or renewal, did not, by impli- 
cation, give Board such power where 
there was no discrimination on ground 
of race, creed, color, or faith. Un- 
consol.Laws, § 2251 et seq.—Weinfeld 
v. Knickerbocker Village, 25 N.Y.S. 
2d 759, 261 App.Div. 383, followed in 
Weinfeld vy. Hillside Housing Corpora- 
tion; 25  N:Y.S8.2d “762. 

The provision of Public 
Law that commissioner may approve 
or disapprove a lease or a renewal 
thereof and may compel a _ housing 
company to accept a tenant whose ap- 
plication for a lease or renewal is ap- 
proved by commissioner, does not re- 
late to any housing company project 
constructed prior to the effective date 
of the law in 1939, in view of re- 
cital in the subdivision of the act in- 
volved that it relates to dwellings in 
a housing company project ‘hereafter 
constructed”. Public Housing Law, 
182, subd. 8, enacted by Laws 1939, c¢. 
808.—Weinfeld yv. Knickerbocker Vil- 
lage, 25 N.Y.S.2d 759, 261 App.Div. 
383, followed in Weinfeld v. Hillside 
Housing Corporation, 25 N.Y.S.2d 762. 

N.Y.Sup. Where the erection of so- 
called cubicles in lodging house had 
been completed pursuant to plan that 
had been approved by City Department 
of Buildings and a certificate of occu- 
pancy had been issued by City Com- 
missioner of Buildings before petition- 
er acquired his leasehold of lodging 
house, and petitioner in acquiring lease- 
hold relied upon certificate of occu- 
pancy issued to his predecessor in 
interest, petitioner was a ‘‘purchaser” 
within meaning of Multiple Dwelling 
Law and the City Board of Standards 
and Appeals had no authority to re- 
voke as against petitioner the certifi- 
cate of occupancy. Multiple Dwelling 
Law, § 301.—Edwards v. Murdock, 22 
N.Y.8.2d 772, conforming to mandate 
29 N.E.2d 74, 283 N.Y. $09. reversing 
15 N.Y.S.2d 131, 258 App.Div. 716, ap- 
peal denied 17 N.Y.S.2d 220, 258 App. 
Div. 877, motion ‘denied 26 N.H.2d 814, 
282 N.Y. 684, reargument and motion 
denied 29 N.H.2d 666. 

N.Y.Sup. A building which was 
leased in its entirety to a manufac- 
turer and by him used for factory 
purposes, except for two separate por- 
tions thereof which lessee sublet to 
other persons, was a ‘“tenant-factory 
building” within meaning of statutory 
definition of such building in the Labor 
Law, making the owner of a tenant- 
factory building responsible for the 
observance of safety provisions of such 
law. Labor Law, 315, subd. 2.— 
Hente v. Shercoop Corporation, 23 N. 
¥.S.2d 53853175 Mise. 327, 


Pa.Super. In using ‘‘safe’’ in statute 
concerning installation of safe and re- 
frigerator wastepipes, draftsmen of 
original statute were not referring to 
adjective ‘safe’ but to an appliance, 
akin, or of a similar nature, to a re- 
frigerator, and statute refers to waste 
pipes leading from safes and refrig- 
erators for purpose of draining them. 
Act. dunes 75) 1901, Pla os sm igorays 
P.S. § 2591.—City of Pittsburgh v. 
Kane, 14 A.2d 887, 141 Pa.Super. 44. 

Under statutory regulations forbid- 
ding the connection of safe waste pipes 
and special waste pipes with the 
plumbing system, it was not intended 
to grant to plumbers the sole right or 
privilege of installing or fitting waste- 
pipes to safes and similar appliances 
to exclusion of steam-fitters and pipe- 
fitters. 53 P.S. § 2591.—City of Pitts- 
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a plumbing or drainage system where- 
by impure air or odor might escape ! 
from a drain or sewer into appliance 
used for. storage and _ protection of ; 
meat, provisions and beverages, and 
statute does not grant an exclusive 
right or privilege to plumbers. 53 P.S. 
2591.—City of Pittsburgh v. Kane, 
14 A.2d 887, 141 Pa.Super. 44. 

R.I. The purpose of Housing Au- 
thority statute was to acquire land ; 
with funds provided by federal gov- 
ernment and erect houses for occu- 
paney by families of small 
Gen.Laws 1938, c. 344, § 1 et seq.— 
sean ay ex rel. v. Berard, 18 A.2d 

Va. The functions of a housing au- 
thority in matter of low cost housing 
projects, in furtherance of slum elimi- 4 
nation, are a proper exercise of the 
“police power.” Code Supp.1938, §§ 7 
3145(1)-3145(24); Const. § 159.—Mum- . 
power v. Housing Authority of City of 
Bristol, 11 S.E.2d 732, 176 Va. 426. } 
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N.Y.Sup. The provision of Adminis: | 
trative Code which gives lien of judg- 
ment obtained by city in proceeding 
for demolition of an unsafe building 
priority over existing mortgages and : 
liens except tax and assessment liens, ‘ 
is not unconstitutional as taking prop- 
erly without ‘‘due process of law,” or 
as “impairing the obligation of con- } 
tract.” Administrative Code § C26— : 
193.0 to C26—208.0 and C26—204.0, 
subd.; f3¢ Const. NY. carts) 1, 1$63 ./U.Ss ee 
C.A.Const. art, 1, § 10—Thornton vy. 
Chase, 23 N.Y.S.2d 735, 175 Mise. 748. 

N.Y.Sup. The provision of Adminis- 
trative Code authorizing city to bring a 
proceeding for demolition of an unsafe 
building is a ‘police power’? measure 
designed to abate a public nuisance. 
Administrative Code, §§ C26—193.0 to 
C26—208.0.—Thornton v. Chase, 23 N. 


¥.8.2d 735, 175 Mise. 748. : 
§ 64 
Cal.App. Ordinance requiring lodg- 


inghouses already erected or thereafter 
constructed to be equipped with fire 
escapes, and providing that person vio- 
lating ordinance should be guilty of 
misdemeanor was not ineffective because 
it did not designate the person upon 
whom duty to construct fire escapes 
rested, but the fair intendment of or- 
dinance was that duty rested primarily 
on the owner who leases building know- | 
ing it is to be used for lodginghouse 7 
punposes:— Roxas v. Gogna, 106 P.2d 


N.Y.App.Div. The statute requiring 
that fire escapes, when required on 
fronts of buildings, be not less than 10 
feet above sidewalk was designed to 
protect general public and to keep lad- 
der and fire escape beyond reach of 
persons, including playful boys, on 
sidewalk. Administrative Code, § C 
26—219.0, subd. h.—Pinghero v. Queens 
County Say. Bank, 23 N.Y.S.2d 659, 
260 App.Div. 667. 
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Fla. Rules of the Board of Beauty 
Culture Examiners that no school of 
beauty culture shall be approved unless 
it provides at least one instructor for 
the first 20 students or fraction there- 
of, two instructors if more than 20 
students and less than 35, and if stu- ‘ 
dents shall exceed 35, then’ one instruc- 
tor for each 15 students, and that all 
porecns desiring to operate a school of 

eauty culture must apply for a per- 
mit and by application show compli- 
ance with all requirements, were a 
valid exercise of the police power. 
Acts 1935, ¢e. 16800.—Gillett vy. Florida 
ee of Dermatology, 197 So. 


The mere fact that rules adopted by 
the Board of Beauty Culture Examin- 
ers might have the effect of destroying 
school or established business of a ‘ 
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dermatology school would not render 
the rules invalid, since the possession 
and enjoyment of all rights are sub- 
ject to control or regulation under the 
police power. Acts 1935, ¢«. 16800.— 
Gillett v. Florida University of Derma- 
tology, 197 So. 852. 
‘Kan, A person selling cigars and 
lunches at counter to public and op- 
erating bar for sale of beer to public 
in building in densely populated busi- 
ness. district conducted ‘restaurant’ 
within statute requiring restaurant in 
cities having public waterworks and 
sewerage system to be equipped with 
water closet for guests and statute re- 
quiring restaurant to be provided with 
public washroom for guests. Gen.St. 
1935, 86-111, 36-113—Campbell_ v. 
Weathers, 111 P.2d 72, 153 Kan. 316. 
N.M. The word “insufficient”, as 
used in Barbers Price Fixing Act au- 
thorizing Board of Barber Examiners 
to approve price agreements establish- 
ing minimum prices for barber work 
in each judicial district as will best 
protect public health and safety by 
affording a sufficient minimum price to 
enable barbers to furnish modern and 
healthful services and appliances, in- 
eludes prices which are too high as 
well as those which are too low. Laws 


19S *e.h 230; 12.—Arnold v. Board 
of Barber Examiners, 109 P.2d 779, 45 
N.M. 57. 

Pa.Com.Pl. On an appeal by a stu- 


dent apprentice from an order of the 
State Board of Undertakers revoking 
his registration, it appeared that ap- 
pellant had received a notice on April 
15, 1940, citing him to appear before 
the Board on May 6, 1940 to show 
cause why his registration should not 
be revoked, ‘as provided for under § 
8 of the Act of June 10, 1931, P.L. 485, 
63 P.S. § 478h, as amended,’ and that 
a hearing was held on May 6, 1940. 
The testimony before the Board indi- 
cated, inter alia: that the licensed un- 
dertaker, with whom the appellant was 
registered, received a salary from the 
appellant’s father who was not a li- 
censed undertaker; that all the moneys 
from funerals were turned over to the 
father; that the appellant knew that 
various leases were entered into be- 
tween his father and the undertaker in 
order to make it appear as though the 
undertaker were actually the proprietor 
of the business; and that the appellant 
and his father had complete control of 
the business. The appellant contended 
that he was never served with any 
notice of the charges and accusations 
against him, and that he was never in- 
formed of his accuser. Held, that there 
was sufficient evidence to sustain the 
conclusion of the Board, and that there 
was no error in revoking the registra- 
tion of the appellant.—State Board of 
Undertakers, Dept. of Public Health of 
Pennsylvania v. Crouse, 50 Dauph. 60. 


The laws of this Commonwealth re- 
lating to an “undertaker” as well as 
the rules and regulations of the State 
Board of Undertakers, apply with equal 
forve to a “student apprentice,’ since 
he, by his apprenticeship, seeks to be- 
come an “undertaker.’—State Board 
of Undertakers, Dept. of Public Health 
of Pennsylvania y. Crouse, 50 Dauph. 
60. 


Inasmuch as the notice to the appel- 
lant advised him that he was to show 
cause why the registration should not 
be revoked “as provided for under § 
8 of the Act of June 10, 1931 P.L. 485, 
63 P.S. § 478h, as amended,” and said 
§ 8 sets forth violations for which a 
license may be refused, suspended or 
revoked, the appellant was sufficiently 
informed that he was being charged 
with the violation of one or more of 
the offenses set forth in this section. 
Furthermore, it appears that the ap- 
pellant was present at the hearing with 
counsel, and did not ask for a continu- 
ance to prepare any defense.—State 
Board of Undertakers, Dept. of Public 
Health of Pennsylvania y. Crouse, 50 
Dauph, 60. 

Inasmuch as the Board itself was the 
accuser of the appellant, there is no 
validity in his contention that he was 
not notified as to who was his ac- 
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cuser.—State Board of Undertakers, 
Dept. of Public Health of Pennsylvania 
v. Crouse, 50 Dauph. 60. 

Paragraph (a) of Rule 10 of the 
Regulations of the Board refers to com- 
plaints made to the Board by any 
“Funeral Director or AssoCiation of 
Funeral Directors or any other person 
in interest” of violations of the laws 
and rules and regulations relating to 
undertakers, and does not refer to in- 
spections and citations by the Board 
after inspections have been made at the 
Board’s request.—State Board of Un- 
dertakers, Dept. of Public Health of 


Pennsylvania vy, Crouse, 50 Dauph. 60.- 


There is no merit in appellant’s ob- 
jection that when a witness was re- 
called to testify at the hearing, he was 
not sworn, because the record dis- 
closes that when the witness was orig- 
inally called to testify, he was sworn. 
—State Board of Undertakers, Dept. of 
Public Health of Pennsylvania vy. 
Crouse, 50 Dauph. 60. 
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N.Y.Sup. Where there was a charge 
of first-degree manslaughter and_ the 
chief medical examiner of New York 
City pursuant to his duty found evi- 
dence of criminality and delivered an 
autopsy record to the distriet attor- 
ney of New York county, the New 
York City charter provision stating 
that such records shall not be open 
to public inspection was controlling, 
and the provisions of the Public Health 
Law constituting records of autopsies 
performed by county coroners public 
records open for inspection had no 
application, since the chief medical ex- 
aminer is not a substitute for a ‘“cor- 
oner”’, Laws 1915, ce. 284; New York 
City Charter 1936, § 879; Public Health 
Law, § 5-a.—Application of English, 26 
N.Y.S.2d 23, 175, Mise. 930, denying 
order People v. English, 24 N.Y.S8.2d 
207, 175 Mise. 751. 

N.Y.Gen.Sess. The provisions of the 
Public Health Law providing for pre- 
serving records of autopsies performed 
by county coroners and constituting 
them “public records” open for inspec- 
tion have no application to the records 
of the medical examiner of New York 
City, which records, on being turned 
over to the district attorney, are, by 
express charter provision, essentially 
confidential, and not available for in- 
spection. Public Health Law, § 5-a; 
New York City Charter 1936, § 879.— 
People v. Engiish, 24 N.Y.S.2d 207, 175 
Mise. 751. 

N.Y.Dom.Rel.Ct. The intent and 
purpose of statute providing that there 
shall be no specific statement on the 
birth certificate as to whether a child 
is born in wedlock or as to the name 
or marital status of its mother is to 
remove any stigma which would at- 
tach to an innocent offspring because 
of the indiscretion or stupidity of ei- 
ther its mother or father, or both. 
Public Health Law, § 383.—Castellani 
v. Castellani, 28 N.Y.S.2d 879, 176 
Mise. 763. 

Ohio. Legislation regulating occupa- 
tion of barbering must bear some dis- 
ecernible relationship to public health 
or welfare and General Assembly can- 
not under guise of its police power im- 
pose unreasonable, captious or arbitra- 
ry rules having no recognizable con- 
nection therewith. Gen.Code, § 1081-1 
et seq.—Jones v. Bontempo, 32 N.E.2d 
17, 187 Ohio St. 634, affirming 29 N.E. 
2d 428, 65 Ohio ates 103. 
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Ark. The Housing Authorities Act 
is not unconstitutional as delegating 
legislature’s right to make laws to 
public agency or authority, since the 
act at most delegates power to agency, 
or authority to determine facts condi- 
tioning operation of act. Acts 1937, p. 
1074.—Hogue v. Housing Authority of 
North Little Rock, 144 S.W.2d 49. 

The Housing Authorities Act author- 
izing erection of public low-rent hous- 
ing projects is not unconstitutional as 
granting ‘‘special privileges” to certain 
citizens or class of citizens. Acts 1937, 
p. 1074.—Hogue yv. Housing Authority 
of North Little Rock, 144 S.W.2d 49. 

The Housing Authorities Act author- 
izing erection of public low-rent hous- 
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ing projects is not void for failure to 
limit location of projects to slum areas. 
Acts 1937, p. 1074, § 2—Hogue vy. 
Housing Authority of North Little 
Rock, 144 S.W.2d 49. 

The Housing Authorities Act author- 

izing erection of public low-rent hous- 
ing projects is not discriminatory 
against private owners of dwelling ac- 
commodations and does not take their 
property for public purposes or uses 
without “due process of law” and with- 
out a just compensation therefor. 
Acts 1937, p. 1074.—Hogue y. Housing 
Authority of North Little Rock, 144 
S.W.2d 49. 
_ Ark. The primary purpose of Hous- 
ing Authorities Act was slum clear- 
ance by removing the evils existing 
therein and emanating therefrom, which 
are a great detriment to public wel- 
fare of citizens generally, and in at- 
tempted prevention of which private 
agencies cannot successfully cope. Acts 
1937, p. 1074, § 2—Hogue v. Housing 
Authority of North Little Rock, 144 
S.W.2d 49. 

Fla. The Legislature has the power 
to regulate trades or professions oper- 
ating directly on the person, on the 
theory that their operation affects the 
health, comfort, safety, and public wel- 
fare of the public, and such is espe- 
cially true with reference to the occu- 
pation of a barber or beauty culturist. 
—Gillett v. Florida University of Der- 
matology, 197 So. 852. 

Ga.App. Regulations of occupation 
of plumbing by board of health, re- 
quiring registration with county health 
officer, bond permit, and guarantee 
bond for faithful observance of regu- 
lations of board, are reasonably adapt- 
ed to preserve public health and not 
unuecessarily interfere with liberty. 
property or business of citizen, and 
are reasonable, impartial and consist- 
ent with general policy of state. Code 
1933. §§ 88-201, 88-2038, 88-204, 88-205, 
88-9902.—Abel v. State, 13 S.H.2d 507, 


panerircd 10 S.H.2d 198, 190 Ga. 
Ky. The description of buildings 


predominating in an area which is 
characterized as a ‘‘slum area” by Fed- 
eral Housing Act and the ordinances 
and contracts between city and mu- 
nicipal housing commission relating to 
slum clearance projects was substan- 
tially that which had always been 
the description of a “nuisance” within 
the power of a municipality to abate. 
Ky.St. §§ 2741x-1 et seq., 3058-1, 
3058-26, 3095; United States Housing 
Act of 1937, §§ 110) Ai, 42" Cys @ eames 
1410, 1411.—Douthitt v. City of Coy- 
ington, 144 S.W.2d 1025, 284 Ky. 382. 

Ordinances of city of Covington and 
proposed contracts for slum clearance 
projects under Federal Housing Act 
were not invalid on ground that city 
was undertaking to condemn property 
for benefit of local housing commission 
upon discretion of the commission and 
not upon discretion of city authorities, 
where whole tenor and intent of ordi- 
nances and contracts were that char- 
acterization and elimination of butid- 
ings and areas should be by co-opera- 
tive action and, if board of commis- 
sioners of city did not coneur in selee- 
tions and plans of commission, nothing 
could be done. Ky.St. § 2741x-1 et 
seq.; Const.Ky. United 


seq., 42 U.S.C.A. § 1401 et seq.; U.S. 
C.A.Const. 14.—Douthit v. 
City of Covington, 144 S.W.2d 1025, 284 
Ky. 382. 

Ky. The power of slum clearance is 
to be exercised by the city in coopera- 
tion with program of housing commis- 
sion subject to all of limitations to 
which such actions are subjected under 
constitution and laws of the state. Ky. 
St. § 2741x-1 et seq.; United States 
Housing Act of 1937, § 1 et seq., 42 U. 
8.C.A. § 1401 et seq.; Const.Ky. §§ 13, 
242.—Douthitt v. City of Covington, 144 
S.W.2d 1025, 284 Ky. 382. 

Ky. The provisions of ordinance of 
city of Louisville relating to sanitary 
condition of barber shops and prescrib- 
ing qualifications of those engaged in 
burbering are valid enactments under 
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tity’s “police power’.—City of Louis- 
ae v. Kuhn, 145 S.W.2d 851, 284 Ky. 

4, 

A provision of ordinance of the city 
of Louisville prescribing hour for open- 
ing of barber shops at 8 a.m. and fix- 
ing hour for closing shops at 6 p.m. 
except on Saturdays and the day pre- 
ceding holidays when it is fixed at 8 
p-m. is invalid exercise of city’s “police 
power’.—City of Louisville y. Kuhn, 
145 S.W.2d 851, 284 Ky. 684 

N.M. In suit for declaratory judg- 
ment attacking constitutionality of Bar- 
bers Price Fixing Act, State Board of 
Barber Examiners was required to 
show a direct connection between prices 
eharged for barber work in the judicial 
district involved and the maintenance 
of healthful and sanitary conditions in 
the shops, in view of fact that principal 
basis of the act was to enable barbers 
to furnish modern and healthful serv- 
ices and appliances to protect public 
health. Laws 1937, c. 230, § 12; Const. 
WeNie art. v2, 9 18; art. 4,0§ 383) U.S. 
C.A.Const.Amend. 14.—Arnold v. Board 
of Barber Examiners, 109 P.2d 779, 45 
N.M. 57. 

The statute authorizing Board of 
Barber Examiners to approve mini- 
mum price agreements submitted by 
organized groups of 75 per cent. of 
barbers in each judicial district is not 
invalid as an unlawful “delegation of 
legislative authority’. Laws 1937, e. 
230, § 12.—Arnold v. Board of Barber 
Examiners, 109 P.2d 779, 45 N.M. 57. 

The Barbers Price Fixing Act. au- 

thorizing Board of Barber Examiners 

to approve agreements establishing 
minimum prices for barber work, sub- 

mitted by any organized group of 75 
per cent. of barbers in each judicial 
district, with ultimate power of fixing 
minimum prices in Board, is not so 
arbitrary, discriminatory, or unreason- 
able as to violate state or federal con- 
stitutions guaranteeing ‘due process 
of law’ and “equal protection of the 
laws,” Laws 1937, ¢. 230, § 12; Const. 
Neve art,” 2, § SS Cea Const. 
Amend. 14.—Arnold v. Board of Barber 
Dxaminers, 109 P.2d 779, 45 N.M. 57, 

N.Y.Sup. Under regulations of State 
Board of Housing concerning. applica- 
tions to housing corporations organized 
under Public Housing Laws for apart- 
ment leases, all sections of the regula- 
tions dealing with leases and renewals 
thereof must be read together and in 
connection with pertinent provisions 
‘of such laws to ascertain their spirit 
and intent. Public Housing Law, 
182, subd. 3.—Rosenthal v. Weinfeld, 
22 N.Y.S.2d 625, 175 Misc. 9 


Tex. The Supreme Court could not 
Say as a matter of law that legisla- 
tive findings in Housing Authorities 
Law that insanitary or unsafe dwell- 
ing accommodations or over-crowding 
eaused an increase in and spread of 
disease and crime and constituted a 
menace to the health, safety, morals, 
and welfare of the residents of the 
state, which findings were entitled to 
great weight, were manifestly wrong. 
Vernon’s Ann.Civ.St. art. 1269k, § 2.— 
Housing Authority of City of Dallas 
y. Higginbotham, 143 S.W.2da 79, 130 
A.L.R. 1053, answers to certified ques- 
tions conformed to 143 S.W.2d 95. 


The Housing Authorities Law au- 


thorizing the erection of public low 
rent housing projects is not uncon- 
stitutional as granting special privi- 


leges to any individual or group. Ver- 
non’s Ann.Civ.St. art. 1269k, §§ 2, 3(h), 
8-10, 12, 21; Vernon’s Ann.St.Const. 
art. 1, § 3; United States Housing Act 
of 1937, 42 U.S.C.A. § 1401 et seq.— 
Housing Authority of City of Dallas v. 
Higginbotham, 143 S.W.2d 79, 1380 A. 
L.R. 10538, answers to certified ques- 
tions conformed to 143 S.W.2d 95. 
The Housing Authorities Law. en- 
acted to eliminate slums by public low 
rent housing projects is not uncon- 
stitutional as containing an _ invalid 


delegation of power to the Housing 
Authority. Vernon’s Ann.Ciy.St. art. 
1269k, §§ 2, 3(h), 8-10, 12, 21; Ver- 


non’s Ann.St.Const. art. 2, § 1; United 
States Housing Act of 1937, 42 U.S.C, 
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A. § 1401 et seq.—Housing Authority of 
City of Dallas v. Higginbotham, 143 8. 
W.2d 79, 130 A.L.R. 1053, answers to 
certified questions conformed to 143 S. 
W.2d 95. 

Tex. The purpose of the United 
States Housing Act, and- the Texas 
Housing Authorities Law, is the elimi- 
nation of slum conditions and the pro- 
viding of safe and sanitary dwelling 
accommodations for persons of low in- 
come. Vernon’s Ann.Civ.St. art. 1269k, 
§§ 2, 3(h), 12; United States Housing 
Act) of .1:937,) 42. U.S.C:A.9-§ 1401 et 
seq.—Housing Authority of City of 
Dallas vy. Higginbotham, 143 S.W.2d 
79, 180 A.L.R. 1053, answers to certi- 
fied questions conformed to 143 S.W.2d 
95 


Tex.Civ.App. The erection of a pub- 
lic housing project for colored families 
did not constitute an unwarranted dis- 
erimination against other members of 
the public where other housing proj- 
ects were constructed and operated for 
benefit of white persons of low income. 
Vernon’s Ann.Civ.St. arts. 1269k, 3264. 
—Housing Authority of City of Dal- 
las v. Higginbotham, 143 S.W.2d 95, 
conforming to answers to certified ques- 
tions 148 S.W.2d oes 130.,.A.L. Rs 1053. 


Ga.App. Accusation charging misde- 
meanor of following occupation of 
plumbing without registering or com- 
plying with certain other regulations 
of board of health was sufficient .as 
against demurrer. Code 1933, §§ 88- 
201, 88-208, 88-204, 88-205, 88-9902.— 
Abel _v. State, 13 S.H.2d 507, trans- 
ferred 10 S.H.2d 198, 190 Ga. 651. 

An accusation charging that defend- 
ant unlawfully followed occupation of 
plumbing in violation of regulations 
of board of health alleged every es- 
sential ingredient of offense with suf- 
ficient clearness to enable defendant 
to prepare defense and jury to under- 
stand nature of offense, and to pro- 
tect defendant from “second jeopardy”. 
Code 19338, §§ 88-201, 88-2038, 88-204, 
88-205, 88-9902.—Abel v. State, 13 S. 
H.2d 507, transferred 10 S.H.2d 198, 
190 Ga. 651. 

OKLCr.App. An information charg- 
ing that accused communicated a ve- 
nereal disease, to wit, syphilis, to 
named individual on or about certain 
date, was sufficient to charge the of- 
fense of communicating a venereal dis- 
ease.—Epps v. State, 104 P.2d 262. 
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N.Y.App.Div. Evidence was insuffi- 
cient to sustain conviction for violation 
of Sanitary Code provision for failure 
to furnish sufficient heat to tenants.— 
People v. Danzilo, 25 N.Y.S.2d 447, 261 
App.Div. 929. 


§ 92 

C.C.A.I1]. Where contractor in eom- 
puting amount of his bid for construc- 
tion of a system of intercepting sewers 
for sanitary district used part of data 
on plan provided by district, but ig- 
nored rest of data, contractor, on dig- 
ging sewage ditch according to con- 
tract, was not entitled to extra compen- 
sation for additional labor and equip- 
ment cost resulting from encountering 
more underground water than contrac- 
tor had anticipated when he submitted 
his bid—Allied Bridge & Construction 
Co. v. Danville Sanitary Dist., 114 FB. 
2d 155; 

Il.App. In determining whether sure- 
ty bond furnished by contractor in 
connection with construction work un- 
der contract with sanitary district op- 
erated for benefit of third persons 
bond and contract between district and 
eontractor were to be construed as one 
instrument.—Galesburg Sanitary Dist., 
for Use of Anderson y, American Surety 
Co. of New York, 32 N.W.2d 407, 308 
Dil.App. 457. 

The right of a third person to recoyv- 
er on a contractor’s bond, such as a 
surety bond furnished to a sanitary 
district in connection with a construc- 
tion contract between contractor and 
district, depends upon conditions of 
bond.—Galesburg Sanitary Dist., for 
Use of Anderson y, American Surety 
Co. of New York, 32 N.H.2d 407, 308 
Tll.App. 457, 


Where compensated surety bond fur- 
nished by contractor to sanitary dis- 
trict in connection with construction 
work performed under contract with 
district was conditioned upon contrac- 
tor’s faithfully performing work under 
eontract, and bond provided that con- 
tractor should perform all agreements 
in contract, and terms of bond made 
provisions of contract part of bond, and 
contract provided that contractor 
agreed to pay damages for injury to 
property sustained by any person as 
result of any act or omission by con- 
tractor in construction work, bond cre- 
ated an obligation on part of surety 
for benefit of property owner whose 
property was damaged by construction 
work.—Galesburg Sanitary Dist., for 
Use of Anderson y. American Surety 
Co. of New York, 32 N.H.2d 407, 308 
l.App. 457. 

Where contractor, by contract with 
sanitary district, agreed to pay all 
damages for injury to property result- 
ing from construction work, and terms 
of contractor’s surety bond created, an 
obligation on part of surety for benefit 
of property owner whose property was 
damaged by construction work, district 
could maintain action against surety 
for property owner’s benefit to recover 
amount of judgment which property 
owner had recovered against contractor, 
notwithstanding that property owner’s 
action against contractor was_ based 
upon tort.—Galesburg Sanitary Dist., 
for Use of Anderson y. American Surety 
Co. of New York, 32 N.H.2d 407, 308 
IlL.App. 457. 
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§ 3 

C.C.A.1. A preliminary contract of 
insurance need not specify all the de- 
tails of the contract which is finally 
to be expressed in the written policies, 
and it will be presumed that, in the 
preliminary contract, the parties con- 
templated such form of policy, contain- 
ing such limitations and provisions, as 
are usual in such cases, or as have 
been used before by such parties.— 
Fisher v. Underwriters at Lloyd’s Lon- 
don, 115 F.2d 641. 

Where insurance contracts thereto- 
fore issued to insured contained two- 
day elimination clause and _ provided 
compensation only for disability pre- 
venting insured from filling engage- 
ments as a dancer, written cover note 
containing such elause and _ provision 
represented contract in which prelim- 
inary agreement was merged, though 
nothing was said in preliminary agree- 
ment concerning two day limitation 
period or whether insured had any 
contracts) of employment during term 
covered by the contract.—Wisher  y. 
Underwriters at Lloyd’s London, .115 
BH.2d 641. 

©.C.A.Neb. In action on disability 
insurance policy, issued through insur- 
er’s agent in Nebraska to resident 
thereof, applicable substantive law is 
that of such state, wherein it is rule 
of law that insurer, inducing insured 
by a course of dealing reasonably to 
believe and act on belief that prompt 
payment of premium 
with terms of policy will not be re- 
quired, is estopped to claim lapse of 
policy for insured’s failure to comply 
strictly with provisions, thereof re- 
specting prompt payment of premiums, 
but occasional indulgences shown by 
insurer to insured with respect to such 
matter do not create “estoppel” or 
vary terms of policy as to time when 
future premiums must be paid.—Atna 
Life Ins. Co. v. Kepler, 116 F.2d 1. 

D.C.Ky. Where insurer was not li- 
able under policy for disability re- 
sulting from heart disease and draft 
delivered to insured in consideration 
of the surrender of the policy and 
full settlement of all liability under 
it was not cashed by insured, who 
however retained possession of draft 
and asserted title to it on ground that 
insurer was liable for disability bene- 
fits under the policy, insured was not 
entitled to the draft which should be 
surrendered or properly cancelled.— 
Mutual Ben, Health & Accident Ass’n 
vy. Patton, 37 F.Supp. 48. 


in accordance, 
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‘La, Ambiguous provisions of health 
policy are to be. construed’ liberally in 
favor of insured.—Powell v. Liberty 
Industrial Life Ins. Co,. 2 §0.2d 638, 
197 La. 894, annulling 1 So.2d 834. 

La.App. Where daily income policy 
provided that measure of insurer’s lia- 
bility should be judged by and from 
stipulations both on face of policy and 
reverse side of sheet evidencing the 
eontract in its entirety, stipulation ex- 
cepting from provision for accidental 
disability benefits, disability resulting 
from venereal disease, was not in con- 
flict with face of policy providing for 
accidental disability benefits, so as to 
require court, construing the policy fa- 
vorable to insured, to ignore stipula- 
tion as a constituent provision of in- 
surance contract, notwithstanding that 
stipulation, together with other materi- 
al provisions, were on reverse side of 
sheet on which policy was written.— 
Jones v. Washington Nat. Ins. Co., 2 
So.2d 696. 

Neb. Every contract, such as a 
health and accident policy, is made 
with reference to, and subject to, ex- 
isting law, and every law affecting 
such contract is read into and becomes 
a part of the contract.—Reinsch v. 
Pacific Mut. Life Ins. Co. of Califor- 
nia, 299 N.W. 632. 

§ 4 

D.C.N.Y. In action to recover dis- 
ability benefits on health and accident 
policy issued in New York, causes of 
action against insurer and reinsurer 
which were based on theory of -antici- 
patory breach of contract for the ‘““wan- 
ton, wilful and econtumacious” repudia- 
tion of contract by insurer would be 
dismissed in view of New York rule 
excluding doctrine of ‘anticipatory 
breach” in case of repudiation of an 
executory contract to pay money in the 
future, whether such payments be in 
installments or otherwise. Federal 
Rules of Civil Procedure, rule 12(b), 28 
U.S.C.A. following section 723¢.—Kuhn 
v. Pacific Mut. Life Ins. Co. of Cali- 
fornia, 37 F.Supp. 102. 

Ark. Where supplement to group ac- 
cident and health policy issued to an 
employer provided for death benefits to 
holders of disability benefit certificates 
issued under policy upon receipt of 
proof of death during continuance of 
supplement, and employer canceled 
policy while employees holding certifi- 
eates were receiving weekly disability 
benefits, such employees did not have 
“vested rights” to death benefits, and 
hence beneficiaries in employees’ certi- 
ficates could not recover death benefits 
from insurer when employees died aft- 
er cancellation of policy.—Washington 
Nat. Ins. Co. vy. Ollie, 142 S.W.2d 226. 
200 Ark. 1001. 
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C.C.A.Neb. In action on disability 
insurance policy, where evidence show- 
ed that insurer advised insured, at 
time of refusing his tender of over- 
due premium, that policy had lapsed 
for nonpayment of premium, but not 
that it could not be reinstated or that 
application for reinstatement would be 
rejected, and, insured testified that he 
did not apply for reinstatement in 
compliance with policy, but endeavored 
to induce insurer to accept overdue 
premium and thus” restore policy, 
ecourt’s finding that insurer could not 
defend on ground that policy had not 
been reinstated wags erroneous,—Atna 
Life Ins. Co: v. Kepler, 116 F.2d 1. 

In action on disability insurance pol- 
icy, burden was on insured to prove 
yeinstatement of policy after its lapse 
for admitted default in payment of 
premium, and insurer. was not required 
to prove that policy was not reinstated, 
—Mtna Life Ins. Co. vy. Kepler, 116 
Read 1: 

Kan. The statute providing that no 
misrepresentation in obtaining life pol- 
icy shall be deemed material winless 
matter misrepresented actually contrib- 
uted to contingency on which policy is 
payable applies to health and accident 
policies, Gen.St.1935, 40-418.—Hlliff v. 
Inter-State Business Men’s_ Accident 
Co., 109 Pi2da 92,153 Kan, 177. 

Tex.Civ.App. A provision in hospi- 
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talization insurance policy that any de- 
fault in payment of premium lapsed the 
policy, and that subsequent acceptance 
of a premium by the insurer rein- 
stated the policy only to cover acci- 
dental injury thereafter sustained, and 
such sickness as might begin more than 
15 days after the date of such accept- 
ance, is valid.—Great American Acci- 
cae Ins. Co. v. Roggen, 144 S.W.2d 
Pur: 


§ 6 

C.C.A.Neb. In action on disability 
insurance policy, issued through in- 
surer’s agent in Nebraska to resident 
thereof, applicable substantive law is 
that of such state, wherein it is rule 
of law that insurer, inducing insured 
by a course of dealing reasonably to 
believe and act on belief that prompt 
payment of premium in accordance 
with terms of policy will not be re- 
quired, is estopped to claim lapse of 
policy for insured’s failure to comply 
strictly with provisions thereof re- 
specting prompt payment of premi- 
ums, but occasional indulgences shown 
by insurer to insured with respect to 
such matter do not create “estoppel” 
or vary terms of policy as to time 
when future premiums must be paid. 
sis bik Life Ins. Co. v. Kepler, 116 F. 

h 

Under Nebraska law, insurer’s ac- 
ceptance of three overdue annual pre- 
miums on disability insurance policy 
in course of 12 years held not to con- 
stitute course of dealing, custom, hab- 
it or practice which would “estop” in- 
surer to claim default in payment of 
subsequent premium.—®tna Life Ins. 
Co. v. Kepler, 116 F.2d 1. 

An insurer’s acceptance of overdue 
premiums from insured will not con- 
stitute a “course of dealing’, on which 
insured may rely in failing to pay 
subsequent premium when due, unless 
previous acceptance of overdue premi- 
ums has become a custom, habit or 
practice, as unrelated acts of forgive- 
ness of insured’s occasional delinquen- 
eieys do not ordinarily constitute 
“course of dealing.”’—Altna Life Ins. 
Co. v. Kepler, 116 F.2d 1. 

Where disability insurance policy 
provided that if insured defaulted in 
payment of premium, insurer’s subse- 
quent acceptance of premium should 
reinstate policy, insurer’s acceptance of 
three overdue annual premiums in 12 
years did not constitute ‘‘course of 
dealing” justifying insured in assum- 
ing that he could safely neglect. to 
pay later premium on time.—AJtna Life 
Ins. Co, v. Kepler, 116 F.2d 1. 


Tex.Civ.App. Where insurer first 
denied liability under a hospitalization 
policy on ground that cause of hos- 
pitalization claimed for was due to ac- 
cident or sickness which had its incep- 
tion before issuance of policy, but ex- 
pressly stated that no other grounds 
for denying liability were waived, in- 
surer did not thereby “waive” and was 
not “estopped’ from subsequently re- 
lying on another provision of policy 
which relieved insurer of liability for 
loss due to sickness which began less 
than 15 days after reinstatement of 
policy by acceptance of a late payment 
of premium.—Great American Accident 
Ins. Co. v. Roggen, 144 S.W.2d 1115. 


§ 7 
Provision in policy that lia- 


D.C.Ky. 
bility for disability resulting from 
heart trouble was conditioned upon 


origination of the disease after a defi- 
nitely prescribed period was of the es- 
sence of the agreement, and its fulfill- 
ment was a prerequisite to right of re- 
covery.—Mutual Ben. Health: & Acci- 
dent Ass’n vy. Patton, 37 F.Supp. 48. 
See Gyles v. Mutual Benefit Health & 
Accident Ass’n [1940] 4 Dom.L.R. 801. 


§ 7% 

C.C.A.1Ill. Under insurance contract 
providing compensation for disability 
preventing insured from filling engage- 
ments as a classical dancer, insured 
could not recover if she had no engage- 
ments on days of alleged disability.— 
Fisher v. Underwriters at Lloyd’s Lon- 
don, 115 F.2d 641. 

La.App. Insured who was. success- 
ful in suit to recover disability benefits 


§ 9 
under health and accident policies was 
entitled to legal interest only, and not 
interest at 6 per cent.—Sanchez v. Na- 
tional Life & Accident Ins. Co. of Nash- 
ville, Tenn., 200 So. 180, rehearing re- 
fused 1 So.2d 129. 

La.App. Where insurer unreasonably 
refused to pay disability benefits under 
two -health and accident policies 
amounting to $186, an attorney’s fee 
of $25 to insured under statute was 
reasonable. Act No. 310 of 1910, § 3. 
—Sanchez v. National Life & Accident 
Ins. Co. of Nashville, Tenn., 200 So. 
180, rehearing refused 1 So.2d 129. 

La.App. Rule that statutory penal- 
ty tor insurer’s arbitrary refusal or 
delay in making settlement under a 
policy should not be assessed where 
refusal was based on advice of li- 
censed physician would not preclude 
assessment of the penalty where there 
was undue delay on physician’s part 
in making the examination, or undue 
delay on insurer’s part in requesting 
such examination. Act No. 310 of 
1910, § 3—Sanchez vy. National Life 
& Accident Ins. Co. of Nashville, Tenn., 
1 So.2d 129, refusing rehearing 200 
So. 180. 

Where there was external evidence 
of accidental injury within meaning 
of health and accident policy and ex- 
amination of insured was not made 
by insurer’s physician until more than 
30 days after filing of claim and in- 
spection report, insurer could not es- 
cape liability for statutory penalty 
for arbitrarily refusing to pay bene- 
fits under policy on ground that such 
refusal was based on physician’s opin- 
ion. ' Act’ No.’ 310° of 1910) Ste = 
Sanchez vy. National Life & Accident 
Ins. Co. of Nashville, Tenn., 1 So.2d 
129, refusing rehearing 200 So. 180. 

In action for benefits under healt’ 
and accident policy, fact that insured 
was allowed less than he claimed 
would not excuse insurer’s refusal to 
pay benefits under policy so as to re- 
lieve insurers from liability for statu- 
tory penalty for such refusal. Act 
No: 310° "of 1910). $ 3!="Sanchez as 
National Life & Accident Ins. Co. of 
Nashville, Tenn., 1 So.2d 129, refus- 
ing rehearing 200 So. 180. 

Neb. The inability, of one insured 
under a health and accident policy, to 
do any of the material acts necessary 
for the transaction of his usual busi- 
ness or vocation, or of any business 
or employment for which he may be 
fitted, and so as to prevent the sub- 
stantial and practical conduct or pur- 
suit of any such business or employ- 
ment for which he is fitted, is equiva- 
lent to inability to do all the substan- 
tial and material acts necessary to the 
prosecution of every occupation or em- 
ployment for which the insured was 
fitted, for compensation, gain, or profit, 
in the customary and usual manner,— 
Reinsch y. Paciie Mut. Life Ins. Co. 
ot California, 299 N.W. 632. 


§ 9 

C.C.A.Neb. In action on disability in- 
Surance policy, which had lapsed for 
nonpayment of premium on time, in- 
Sured’s letter to insurers general agent, 
stating that there had been times when 
premium payments were not sent ex- 
actly when due and that insured had 
letter from such agent stating that pre- 
mium must reach him within time con- 
siderably more than 31 days after due 
date, was not competent evidence of in- 
sured’s reliance on insurer’s custom to 
receive overdue premiums, as it did not 
attribute insured’s default to any act of 
Insurer and, if it had, would have been 
incompetent as self-serving declaration. 
—Aitna Life Ins. Co. vy. Kepler, 116 F. 
2d 1, 

C.C.A.Neb. In action on disability in- 
Surance policy, were insured testified 
that he could recall but one default 
in payment of premium during 12 
years before lapse of policy for noupay- 
ment of premium and did not testify 
that insurer’s acceptance of overdue 
premium in any year caused or in- 
fluenced insured to default in year of 
such lapse or say why he neglected to 
pay premium on time in such year, 
court’s finding that such default was 
caused or induced by insurer’s aeccep- 
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years was erroneous as not supported 
by evidence and based on speculation 
and conjecture.—tna Life Ins. Co. v. 
Beeepler 116 KF: 20-1: E 

Ala. In action for sick benefits un- 
der health policy which provided that 
it did not cover loss sustained while 
suffering from insanity or mental in- 
_firmity, where report of insured’s 
physician disclosed that insured had 
been treated for ‘“‘schizophremia”, oth- 
 erwise known as “dementia preecox”, 
which is a form of insanity or mental 
infirmity within the exclusion terms 
of the policy, and where the physician 
was corroborated by a specialist in 
ervous and mental diseases, the insur- 
er was entitled to the affirmative 
eharge with hypothesis.—Grabove Vv. 
Mutual Ben. Health & Accident Ass’n, 1 
Pd 297. ‘ 
Ga.App. In suit on health and acci- 
dent policy to recover for death of 
insured by allegedly accidental means, 
evidence was insufficient for jury to 
find that a night or two before in- 
-sured’s death, an embolus became at- 
tached. from some accidental means, to 
ppendectomy wound, was_ separated 
from wound by insured’s falling from 
his bed to the floor, and was projected 
rough the veins of his body, caus- 
ing his death—Hulme y. Mutual Bene- 
fit Health & Accident Ass’n, 13 §.E.2d 
i 


La.App. In suit against insurer to 
over disability benefits under two 
alth and accident insurance policies 
d statutory penalties for insurer’s 
inreasonable delay in paying benefits, 
evidence established that insurer’s re- 
sal to make payment was unreason- 
within meaning of statute. Act 
No. 810 of 1910, § 3.—Sanchez vy. Na- 
tional Life & ‘Accident Ins. Co. of 
Nashville, Tenn., 200 So. 180, rehearing 
fused 1 So.2d 129. 


injuries sus- 
; in attempting to 
ift one side of a box car wheel, on 
‘ound that insured suffered from dis- 
ility for six weeks.—Sanchez y. Na- 
tional Life & Accident Ins. Co. of 
- Nashville, Tenn., 200 So. 180, rehearing 
refused 1 So.2d 129. 
Where physician testified that after 
sured suffered back injury in at- 
lift one side of a box 


ular rigidity on his right side, and 
a superintendent stated on 
claim blank that there was 
evidence of injury, consisting of a 
' slight abrasion, there was ‘‘external 
evidence of accidental injury”, within 
- meaning of health and accident insur- 
ance policies.—Sanchez y. _ National 
x: ife & Accident Ins. Co. of Nashville, 
- Tenn., 200 So. 180, rehearing refused 1 
 So.2d 129. 
Neb. In action by insured against 
- jnsurer to recover monthly disability 
installments under a health and acci- 
dent policy, evidence was sufficient to 
¥ suvport verdict for insured.—Keinsch 
vy. Pacifie Mut. Life Ins. Co. of Cali- 
' fornia, 299 N.W. 632. 
-. Fenn.App. Evidence held to author- 
ize recovery of installments due under 
health benefit certificate on grounds 
that insured was in good health when 
policy was issued and had not previ- 
ously applied to another insurer for 
sick benefits, and that disease arose 
more than 380 days after issuance of 
-policy.—Phifer vy. Mutual Ben. Health 
 & Accident Ass'n, 148 S.W.2d 17. 
In suit to recover health benefits, 
- chancellor could disregard evidence not 
showing any previous application for 
insurance of substantial nature that 
— had been rejected in determining 
whether insured had made misrepre- 
-sentations concerning previous appli- 
eation for insurance.—Phifer v. Mu- 
tual Ben. Health & Accident Ass’n, 148 
S.W.2d 17. 
Tenn.App. It could not be ruled as 
a matter of law that one using about 
1% quarts of intoxicating liquor per 
month was “intemperate’, or that such 
use would materially affect his health, 


external 


ance of overdue premiums in previous | 


> V, U 

+" « x - hte] AE 
and hence evidence of s ch use di 
not preclude recovery of any bene 
fits—Phifer v. Mutual Ben. Health & 
Accident Ass’n, 148 S.W.2d 17. — 

Tex.Civ.App. Evidence was insuffi- 
cient to support finding that insurer 
unconditionally accepted insured’s 
checks for quarterly premium on health 


and accident policy given after premi- 


um was due, so as to prevent lapse of 
policy, where checks were dishonored 
on presentation.—Commonwealth Casu- 
any & Ins. Co. y. Stephens, 150 S.W.2d 


HIGHWAYS 
§ 1 5 
Fla. Whether a road is a “public 
road” or a “private road’ is deter- 


mined by extent of right to use it 
and not by the extent to which the 
right is exercised, and if all the people 
have a right to use it, it is a “public 
road’’, notwithstanding that the num- 
ber who have occasion to exercise the 
right is small.—Hillsborough County 
v. Highway Engineering & Construc- 
tion Co., 199 So. Hone 


§ 

Tex.Civ.App. Generally, the term 
“highway” means a way open to all 
the people without distinction for pas- 
sage and repassage at their pleasure. 
Vernon’s Ann.Civ.St. art. 6771.—South- 
western Greyhound Lines v. Railroad 
Commission, 147 S.W.2d 318. 

The word “established”, within stat- 
ute defmin gs) publie roads as all public 
roads and highways that have been or 
may be laid out and established, means 
completed and open to public travel. 
Vernon’s Ann.Civ.St. art. 6771.—South- 
western Greyhound Lines y. Railroad 
Commission, 147 ee 318. 

3 


Ark. To acquire a private right of 
way across another’s land or for the 
public to acquire the right to a pub- 
lic highway by adverse user, use must 
be under a claim of right and not per- 
missive and road must be used openly, 
continuously and adversely for seven 
years.—Harrison v. Harvey, 150 S.W. 
2d 758. 

Fla. The statute which vested in 
state road department all right, title, 
and easement in land whereon depart- 
ment had constructed and maintained 
roads for a period of four years, unless 
owner thereof within one year made 
known to department his claim thereto, 
operated as an act of repose with re- 
spect to_important public rights, and 
was not invalid as altering materially 
the law of adverse possession, since one 
year was sufficient time for any ad- 
verse claimant to file his claim. Acts 
1935, c. 17307.—Bridgehead Land Co., 
for Use and Benefit of River’s Edge y. 
Hale, 199 S6. 361, followed in Bridge- 
head Land Co., for Use and Benefit of 
River’s Edge v. Inter County Telephone 
& Telegraph Co., 199 So. 363. ‘ 

Mich. ‘the statute defining public 
highways is ae statute of repose. 
Comp.Laws 1929, § 3936.—Trowbridge 
v. Van Wagoner, 296 N.W. 689, 296 
Mich. 587. 

Roads used as highways established 
in pursnance of existing laws for ten 
years or more are deemed ‘public 
highways” regardless of whether any 
record or other proof exists that they 
were ever established as highways. 
Comp.Laws 1929, § 3936—Trowbridge 
vy. Van Wagoner, 296 N.W. 689, 296 
Mich. 587. 

Utah. The existence for many years 
of a roadway openly used as _ public 
might desire for vehicular, pedestrian 
and equestrian traffic, connection of the 
roadway with other highways and pub- 
licly used sheep trails in the vicinity 
and the nonpermissive user of the road 
for the driving of sheep were circum- 
stances to be considered in determin- 
ing whether the road was established 
by adverse user over a period of years. 
—Jeremy v. Bertagnole, 116 P.2d 420. 

4 ‘ 


Alaska. Where an unpatented placer 
mining claim, in lawful existence as 
such on the unsurveyed public mineral 
lands of the United States, in Alaska 
was entered onto by the Alaska Road 
Commission, in 1917, and a_ public 


-a road to 1938, openly, no 
continuously, and adversely 
owner of the claim, a “right of 
by prescription’ by adverse user — 


20 years was gained. Comp.Laws 1933, — ’ 


§ 3354.—Clark v. Taylor, 9 Alaska 298. 

Il.App. To establish a public high- 
way by prescription, there must be a 
user by the public for the statutory 
period, and such user must be ad- 
verse, under claim of right, continu- 
ous and uninterrupted, with knowledge 
of the owner of the estate, and yet 
without his consent, and the burden 
of proving the existence of such facts 
rests on the one asserting the right 
by prescription.—Foeller, for Use of 
Town of Shiloh Valley, v. Griffin, 32 
N.H.2d 938, 309 Ill.App. 238. 

Mich. A use required by statute to 
make a way a “public highway” is one 
accompanied by some act on the part 
of the public authorities, open, no- 
torious and hostile to the private own- 


ership, which gives the original own- - 


er notice that his title is denied. Comp. 
Laws 1929, § 3936.—Trowbridge v. Van 
Wagoner, 296 N.W. 689, 296 Mich. 587. 


§ 8 
D.C.Wis. The erection of a _ fence 
across a supposed highway stopped 


running of Wisconsin statute providing. 
highways which shall have 


that all 
been laid out by supervisors of any 
town and recorded, any portion of 
which shall have been opened and 
worked for term of three years, shall 
be declared to be legal highways so 
far as they have been so opened and 
worked, notwithstanding law may not 
have been in all respects complied with 
in laying it out. St.Wis.1939, § 80.0% 
argent vy. Brennan, 40 I*.Supé. 


89 

Mich. A use required by statute to 
make a way a “public highway” is one 
accompanied by some act on the part 
of the public authorities, open, notori- 
ous and hostile to the private owner- 
ship, which gives the original owner 
notice that his title is denied. Comp. 
Laws 1929, § 3936.—Trowbridge vy. Van 
Wagoner, 296 N.W. 689, 296 Mich. 587. 


Z § 11 

C.C.A.N.C. Under North... Carolina 
law, there can be no acquisition of an 
easement by the public over a way or 
street by adverse user unless the pub- 
lic authorities have exercised author- 
ity and control over it.—Summervyille vy. 
Duke Power Co., 115 F.2d 440. 

Under North Carolina law, to es- 
tablish the existence of a road or alley 
as a public way in the absence of the 
laying out by public authority or 
actual dedication, it is essential not 
only that there be 20 years’ user under 
claim of right adverse to the owner, 
but the road must have been worked 
and kept in order by public authority. 
—Summerville vy. Duke Power Co., 115 
F.2d 440. 

§ 14 

Wis. Where proceeding to establish 
highway was deemed to have been 
abandoned because of failure to file 
award or release of damages along 
with order establishing road, 
thereafter a roadway bounded by land- 
owner’s fence was used by the public 
for over 50 years, highway was estab- 
lished by user, but land enclosed by 
fence could not be taken from land- 
owner except after payment of com- 
pensation as against contention that 
fence encroached upon land econstitut- 
ing a_town highway established by 
proceedings before town board. Rey. 
SGTS5:85 Cn 19 OSS) bk. Sh. lommne mod 
Buchanan vy. Wolfinger, 298 N.W. 176. 
237 Wis. 652. 

§ 20 


Alaska. A highway in Alaska hay- 
ing been established by the public over 
unreserved public lands of the United 
States vested in them a right of way 
for a public highway under the laws 
of the United States, and though the 
highway was held in trust for the 
public, Congress had authority to 
change the righway from free public 


highway into a toll road. Comp.Laws 


and. 


; 
' 
{ 
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1933, §$ 191, 464, 48 U.S.C.A. §§ 416, 
De 485 US. CAP TS: 4185 * 4300S: CAs § 
932.—Gordon v. Nash, 9 Alaska 701. 
Mich. That strip of land sought by 
Pes in ejectment on ground of 
yreach of condition in conveyance lay 
befween two paved ways, one for east- 
bound traffic and the other for west- 
bound traffic 23d most of the land was 
not actuaily a traveled portion of the 
highway, and was not confined to a 
width of four rods did not prevent 
strip from becoming a part of the 
“public highway”. Comp.Laws 1929, § 
3936.—Trowbridge v. Van Wagoner, 
296 N.W. 689, 296 Mich. 587. 


§ 22 

Wis. Where proceeding to _ estab- 
lish highway was deemed to have been 
abandoned because of failure to file 
award or release of damages along with 
order establishing road, and thereafter 
a roadway bounded by _ landowner’s 
fence was used by the public for over 
50 years, highway was established by 
user, but land enclosed by fence could 
not be taken from landowner except 


after payment of compensation as 
against contention that fence en- 
eroached upon land _ constituting a 


town highway established by proceed- 
ings before town board. Rev.St.1858, 
ec. 19, §§ 58, 85.—Town of Buchanan v. 
Wolfinger, 298 N.W. 176, 237 Wis. 652. 


§ 23 

Alaska. Where the right to a high- 
way depends solely on user by the 
public, its, width and extent. of the 
servitude imposed on the land are 
measured by the character and extent 
of the user, for the easement cannot 
be broader than the user, though the 
public will not be confined to the 
precise portion of the soil on which 
the wheels of passing vehicles may run, 
which is commonly called the “track”. 
—Clark v. Taylor, 9 Alaska 298. 

Where a right of way by prescrip- 
tion has been gained by the public 
through the use of a road and bridge 
over a prior existing unpatented placer 
mining claim, and there was no show- 
ing of any necessity for a road and 
bridge of any greater width for the 
convenient use of the road or bridge 
or for the maintenance or repair of 
the road and bridge, the width of the 
road was limited to the width main- 
tained and used.—Clark v. Taylor, 9 
Alaska 298. \ 

N.Y.App.Div. The shoulder of a 
highway is part of the “highway” 
and may be used for travel.—La Rue v. 
Borrman, 22 N.Y.S.2d 209, 260 App. 
DiVeS3 7K 

The statutory provision that a street 
or roadway shall include part of the 
highway intended for vehicular travel 
is for the purpose of excluding side- 
walks which are generally constructed 
within the limits of the highway. 
Vehicle and Traffic Law, § 2, subd. 3. 
—La Rue v. Borrman, 22 N.Y.S.2d 209, 
260 App.Div. 337. 


§ 27 

Il.App. To establish a public high- 
way by prescription, there must be a 
user by the public for the statutory 
period, and such user must be ad- 
verse, under claim of right, continuous 
and uninterrupted, with knowledge of 
the owner of the estate, and yet with- 
out his consent, and the burden of 
proving the existence of such facts 
rests on the one asserting the right by 
prescription.—Foeller, for Use of Town 
of Shiloh Valley, v. Griffin, 32 N.E.2d 
938, 309 Ill.App. 238. 

Mo.App. Evidence sustained judg- 
ment refusing to enjoin defendants 
from keeping closed a road running 
across their lands and to compel them 
to open the road and take down ob- 
structions placed thereon, on ground 
that the road which defendants ob- 
structed was not a public road.—Birkey 
vy. Burguard, 146 S.W.2d 65. 

N.H. In suit to restrain defendant 
from trespassing on plaintiff’s land, evi- 
dence sustained master’s finding that 
for over 40 years prior to plaintiff’s 
acquisition of land a roadway had been 
used by all occupants of defendant’s 
farm and by public at large without 
objection or interruption and that since 
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1928 town had cared for and main- 
tained roadway as other public roads 
had been kept.—Perley v. Roberts, 18 
A.2d 385. 

Pa.Com.Pl. It was held, under all 
the evidence, that the lane or right of 
Way in question had not become, 
through use, a public way.—Baltz v. 
Snell, 56 Montg, 289. 

Utah. Evidence warranted finding 
that road used by the public generally 
for all necessary and eonvenient pur- 
poses, including pedestrian, vehicular 
and equestrian traffic and trailing of 
cattle, horses and sheep, for more than 
60 years was a public road or highway. 
—Jeremy v. Bertagnole, 116 P.2d 420. 

1 


§ 3 

Fla. The federal statute respecting 
federal aid in construction and mainte- 
nance of state roads have no effect on 
state agencies’ power to establish such 
roads, but come into play only in con- 
nection with money contributions by 
federal government to aid in construc- 
tion and maintenance of state roads 
when established.—Sibley v. Volusia 
County, 2 So.2d 578. 

N.C. A “highway” is a way open to 
all people without distinction for pas- 
sage and repassage at their pleasure, a 
public way or road open and free to 
any one who has occasion to pass along 
it on foot or with any kind of vehicle, 
a thoroughfare in which the public has 
a right of way for passage, or a road 
maintained at public expense and kept 
open to the travel of the public.—Hilde- 
brand v. Southern Bell Telephone & 
Telegraph Co., 14 S.H.2d 252, 219 N.C. 
402 


A “highway” is a way open to the 
public at large for travel or transporta- 
tion without distinction, discrimination, 
or restriction, except such as is inci- 
dent to regulations calculated to secure 
to the general public practical benefits 
therefrom and enjoyment’ thereof.— 
Hildebrand v. Southern Bell Telephone 
& poceraph Co., 14 S.H.2d 252, 219 N. 


The prime essentials of a “highway” 
are the right of common enjoyment on 
the one hand and the duty of public 
maintenance on the other.—Hildebrand 
v. Southern Bell Telephone & Telegraph 
Co., 14 S.H.2d 252, 219 N.C. 402. 

It is the right of travel by all the 
world, and not the exercise of the 
right, that constitutes a way a public 
“highway”, and the actual amount of 
travel upon it is not material.—Hilde- 
brand v. Southern Bell Telephone & 
Telegraph Co., 14 S.H.2d 252, 219 N.C. 
402. 


An easement acquired for use as a 
public highway is acquired for a public 
use but not for all public uses, the 
use being limited to right of public 
generally to pass and repass, to travel 
on foot or with any kind of vehicle, 
and a “highway” is a strip of land ap- 
propriated to a particular public use, 
the facilitation of travel.—Hildebrand v. 
Southern Bell Telephone & Telegraph 
Co., 14-S:H.2d 252, 219 N.C. 402. 

§ 33 

Ala.App. The public streets of cities 
are part of the public highway system 
of Alabama.—William E. Harden, Inc., 
v. Harden, 197 So. 94. 

Wash. A_ proposed highway ap- 
proximately 1,100 feet long leading 
from a state highway to a grain ware- 
house situated on bank of Columbia 
river was a “highway” within statute 
defining highways, where warehouse 
Was owned by a co-operative grain 
growers’ association, and highway 
would be used to haul grain to ware- 
house by trucks and would be open 
to public. Rem.Rey.Stat. §, 10511.— 
State ex rel. Oregon-Washington R. & 
Nav. Co. v. Walla Walla County, 104 
P.2d 764. 


§ 44 
Alaska. Where statement of facts 
in action by owner of placer mining 
claim against chief engineer and a 
precinct superintendent of the Alaska 
Road Commission, to restrain them 
from causing the completion of a 
bridge and the construction of ap- 
proaches thereto on placer mining 
claim, did not show whether claim 


§ 66 


was on surveyed or unsurveyed lands, 


the dedication contained in statute 
establishing public highways along 
section lines was inapplicable. Laws 


oe ce. 19.—Clark vy. Taylor, 9 Alaska 


§ 49 
Pa.Super. One of the main purposes 
of article of statutes concerning roads, 
streets, and highways in townships is 
the opening of new public roads. 53 
P.S. § 19092—2001 et seq.—In re Ruth- 
pe Ave., 15 A.2d 5385, 142 Pa.Super. 


§ 51 

Tex. The right to establish and 
build highways rests primarily with 
the Legislature and such power may 
be delegated to some other agency as 
the Legislature may determine. Ver- 
non’s Ann.St.Const. art. 3, § 52.—State 
v. Hale, 146 S.W.2d 731, modifying 
96 S.W.2d 135. 

Tex.Civ.App. A commissioners court 
may abandon a statutory method being 
pursued to establish a public road, 
and then pursue any other method au- 
thorized by statutes’ for establishing 
such road.—Irion County v. Mayer, 149 
S.W.2d 629. 

Tex.Civ.App. Proceeding for estab- 
lishment of county road could not 
be held void because county judge who 
presided over meetings of commission- 
ers’ court owned lands along proposed 
route where it was not shown that the 
county judge voted in any of the pro- 
ceedings or that the orders were not 
passed by a qualified quorum.—Dough- 
ty v. DeFee, 152 S.W.2d 404, error re- 
fused. 

Procedure of commissioners’ court in 
opening a county road was not un- 
constitutional, and objecting property 
owner's land was not taken without 
“due process of law’’, where the law 
afforded owner right to present claim 
for damages, to appeal to county court, 
and to obtain review in district court. 
Vernon’s Ann.Civ.St. art. 6703 et seq.— 
Doughty v. DeFee, 152 S.W.2d 404, er- 
ror refused. 

Wis. In a proceeding to lay out a 
highway, supervisors, to obtain juris- 
diction and retain it, must comply ex- 
actly with the requirements of stat- 
ute. Rev.St.1858, ¢.. 19, §§ 58, 60.— 
Town of Buchanan v. Wolfinger, 298 
N.W. 176, 237 Wis. 652. 

Wis. Where town board in proceed- 
ing to open road made and recorded 
an order establishing the road which 
order was indefinite as to location of 
the highway and did not correspond to 
description of the road in the peti- 
tion, and there was a failure to file 
with the town clerk an order releasing 
damages along with the order as re- 
quired by statute, proceedings were 
deemed to have been “abandoned’’. 
Rev.St.1858, c. 19, §§ 58, 60.—Town 
of Buchanan y. Wolfinger, 298 N.W. 
176, 2387 Wis. 652. 

§ 55 

Tex.Civ.App. Contention that state 
Was necessary party to proceeding to 
open county road because order of 
commissioners’ court attempted to take 
property belonging to state, in that 
road had its beginning at point in 
state highway, was without merit where 
record clearly showed it was intention 
of commissioners to open road from 
the state highway and that they did 
not intend to appropriate any prop- 
erty or easement rights of the state 
on the highway.—Doughty v. DeFee, 
152 S.W.2d 404, error refused. 


§ 58 
Tex.Civ.App. The 20-day notice re- 
quired by statute to be given of a pro- 
ceeding on petition of freeholders for 
establishment of a second class road is 
not required where commissioners court 
proceeds on its own motion to establish 
a road as authorized by statute. Rey. 
St.1925, arts. 6703, 6705, 6706-6710.— 
Irion County v. Mayer, 149 S.W.2d 629. 

8 66 
Tex.Civ.App. A commissioners court 
is authorized to lay out a public road 
on its own motion as Well as on free- 
holders’ petition. Rev.St.1925, arts. 
67038, 6705, 6706-6710.—Irion County y. 

Mayer, 149 8.W.2d 629. 


§ 66 


Tex.Civ.App. The commissioners’ 
court has authority to open a county 
road upon its own motion, as against 
contention that such a road may be 
opened only in response to an ap- 
plication therefor by requisite number 
of freeholders.—Doughty v. DeFee, 152 
S.W.2d 404, error refused. 

§ 84 

Tex.Civ.App. In proceeding for es- 
tablishment of county road, even if 
member of jury of view was sworn by 
specially hired counsel of commission- 
ers’ court seeking to open road, such 
fact would not within itself void acts 
of the juror nor of the jury of view 
upon which he served, since the act of 
administering the oath to the juror 
was purely ‘ministerial’? and not “quasi 
judicial’.—Doughty v. DeFee, 152 S.W. 
2d 404, error refused. 


§ ss 

Tex.Civ.App. Where establishment 
of county road was challenged on the- 
ory that two members of jury of view 
were not ‘freeholders” of county, but 
one testified that, although he did not 
own land, he was a member of an 
association which owned real estate 
in county, and other, who testified 
that he did not own land, further tes- 
tified that he had an interest in a 
company, and evidence created strong 
inference that such company owned 
building and lot where it did business 
in the county, and where all members 
of jury of view participated in final 
decision and signed report as required 
by statute which permitted majority of 
them to act, the challenge was not 


sustained, Vernon’s Ann.Civ.St. art. 
6706.—Doughty v. DeFee, 152 S.W.2d 
404, error refused. 


A petitioner for a county road is 
not disqualified from serving on jury 
of view.—Doughty v. DeFee, 152 S.W. 
2d 404, error refused. 

Proceedings for establishment of 
county road were not void because a 
member of jury of view was a brother 
of one of the county commissioners.— 
Doughty v. DeFee, 152 S.W.2d 404, er- 
ror refused. t 

§ 94 


Ark. In proceeding to establish 
route of county road, the mailing to 
landowners of a copy of the order of 
the county court appointing viewers 
Was a substantial compliance with 
statute providing for notice to land- 
owners affected but even if such no- 
tice were insufficient, validity of pro- 
ceedings would not thereby be affect- 
ed since failure to give any notice 
does not render order void. Pope’s 
Dig. §§ 6948, 6949.—Cain y. Littrell, 
150 S.W.2d 630. 


§ 100 

Ark, In proces dig for establishing 
or changing route of county road, the 
proceedings of the viewers were not 
invalid as against contention that they 
did not view and lay out proposed 
road in its entirety but viewed and 
laid out only that part of the road to 
be located on the lands of objectors.— 
Cain vy. Littrell, 150 S.W.2d 630. 

Where it was undisputed that the 
report of the viewers properly de- 
seribed the route of proposed county 
road, mere fact that surveyor’s de- 
scription of the route of the road was 
attached to report of viewers after it 
was signed did not invalidate report. 
—Cain y. Littrell, 150 S.W.2d 630. 

Pa.Super. Under provisions of stat- 
ute concerning the laying out and 
opening of township highways provid- 
ing that ‘“‘Whenever, under the provi- 
sions of this act, the right of eminent 
domain and/or the * * * assessment 
of damages and benefits in viewer pro- 
ceedings is provided for, the proceed- 
ings shall be as set forth in this ar- 
ticle’, viewer proceedings are intended 
to be merely incidental to accomplish- 
ment, in a constitutional manner, of 
main purposes of statute. 53 P.S. § 
19092—1901 et seq.—In re Ruthwood 
Ave., 15 A.2d 535, 142 Pa.Super..101: 


Tex.Civ.App. Im proceeding for es- 
tablishment of county road, the fact 
that jury of view adopted field notes 
prepared by others did not of itself 


show that the road adopted was not 
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the one which, in the judgment of the 
jury, should have been established.— 
Doughty v. DeFee, 152 S.W.2d 404, er- 
ror refused. 

§ 104 


Tex.Civ.App. In’ proceeding for es- 
tablishment of county road, the fact 
that one member of jury of view was 
not present with the other four jurors, 
when they viewed out the road )imme- 
diately before all five members met 
at a schoolhouse on the same day to 
make their final report, did not render 
proceeding void where the other juror 
had theretofore viewed out the pro- 
posed road. with other members. of the 
jury and he was thoroughly familiar 
with the land involved.—Doughty_ vV. 
DeFee, 152 S.W:2d 404, error refused. 


§ 128 

Fla. In determining location of state 
highway, private interest in one route 
or. another is not a matter to be con- 
sidered as controlling.—Sibley y. Vo- 
lusia County, 2 So.2d 578. 

The statutory designation and es- 

tablishment of State Road No. 21 did 
not confine State Road Department to 
adoption of route then occupied by 
existing road. Acts 1928, c. 9311; Acts 
1927, c. 12383.—Sibley v. Volusia Coun- 
EY, ce SOs 2G, OMS, 
_Pa.Super. Where long-established 
road near county line was not only 
realigned and straightened, but was 
made a county line road by joint ac- 
tion of the courts of the counties. in- 
volved, county line must be taken as 
center line of the road, notwithstand- 
ing inference of slightly different lo- 
cation, drawn from present location of 
the .road., 36. PS. .§§-..1902, 1905.— 
Bartholomew v. Baker, 17 A.2d 724, 143 
Pa.Super. 149. 

The rule authorizing boundaries of 
public roads to be fixed by reference 
to center of the beaten track is a 
“rule of necessity” and in part a “rule 
of convenience,’ and does not supplant 
direct evidence of where the road was 
actually located when opened.—Bar- 
tholomew. v. Baker, 17 A.2d 724, 143 
Pa.Super. 149. 

If when road was opened its course 
was marked by marking either the 
boundaries or the center line, limits 
of the road would not shift if center 
line of travel deviated from time to 
time.—Bartholomew v. Baker, 17 A.2d 
724, 143 Pa.Super. 149. 


§ 133 

Pa.Super. The statute providing 
that where road has been laid out by 
viewers, report of viewers has been 
confirmed, and road has been opened 
with traveled track within lines of 
road as originally laid out, such lines 
shall remain the boundary lines, is 
not, rendered inapplicable if the road 
at any point is outside the boundaries 
fixed. by the order. 36 P.S. § 1905.— 
Bartholomew y. Baker, 17 A.2d 724, 143 
Pa.Super. 149. 


§ 135 

Alaska. The _ 60-foot road width, 
which is limited by the territorial laws 
for Alaska to territorial roads built 
and maintained or built or maintained 
by the Territorial Board of Road Com- 
missioners, either by itself or in co- 
operation with the Board of Road 
Commissioners for Alaska, had no ap- 
plication to the roads and_ bridges 
constructed by the Alaska Road Com- 


mission. Laws 1917, ec. 36, — 
Clark v. Taylor, 9 Alaska 298. 
§ 138 


D.C.Wis. Where designation of tract 
of land on plat as “beach” was held not 
to show intention of platter to dedicate 
“beach”? area to general publie as 
either public highway or beach, order 
of town board determining that high- 
way should: be laid out by town over 
“peach”? area, wherein no award of 
damages was made, could not be con- 
sidered as an order of condemnation. 
St.Wis.1925, § 236,11.—Threedy vy. 
Brennan, 40 F.Supp. 69. 

Pa.Super. Upon confirmation ' by 
court of quarter sessions of action of 
township officials with regard to the 
laying out and opening of a road, of- 
ficials were clothed with authority to 
proceed. with physical opening and con- 


struction of road. 53 P.S. § 19092—101 
et seq. and § 19092- -2013.—In re Ruth- 
wood Ave. 15 A.2d 585, 142 Pa.Super. 
101. 

The limit of jurisdiction of court of 
quarter sessions in matters concerning 
laying out and opening of township 
highways is reached when report of 
township commissioners is confirmed, 
either automatically when no excep- 
tions have been filed or when excep- 
tions taken have been dismissed. 53 
P.S. §§ 19092—101 et seq., 19092—1901 
et seq.,. 19092—2001 et. seq., 19092— 
2010, 19092—2013.—In_ re Ruthwood 
Ave., 15 A.2d 535, 142 Pa.Super. 101. 

If damages and benefits to abutting 
property owners by the laying out of a 
township highway have been agreed 
upon, confirmation of township com- 
missioners’ report by court of quarter 
sessions is end of matter, but, if not 
agreed upon, the incidental and ex- 
clusive jurisdiction of court of common 
pleas to appoint viewers and adjudi- 
eate all such controversies attaches as 
soon as quarter sessions has confirmed 
report in other particulars. 53 P.S. §§ 
19092—101 et seq., 19092—1901 et 
seq., 19092—2001 et seq., 19092—2010. 
19092—2013.—In re Ruthwood Ave., 15 
A.2d 535, 142 Pa.Suner. 101. 

1 
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Towa. Under a county court’s order 
referring to a petition for a county 
road tc be 33 feet wide and reciting 
that no objections having been made 
to locating of ‘‘said road’ the court 
ordered that ‘‘the same” be established 
and placed upon the road record, quot- 
ed words referred back to road de- 
scribed in previous paragraph of or- 
der, and order “specially directed” or 
fixed width of road at 33 feet with- 
in statute providing that county and 
state roads must be 66 feet wide un- 
less otherwise specially directed but 
that the court may, for good reasons, 
fix a different width not less than 33 
feet. Code 1851, °-§ 515.—Baird, v. 


Johnston, 297 N.W. 215. 
147 
Tex.Civ.App. Insticution of suit to 


enjoin commissioners’ court from open- 
ing county road, and to set aside or- 
ders made by commissioners’ court at- 
tempting to establish road on petition 
of freeholders, did not deprive com- 
missioners’ court of authority to en- 
ter order opening road upon its own 
motion.—Doughty v. DeFee, 152 S.W. 
2d 404, error refused, 
§ 150 
Tex.Civ.App. In absenee of gross 
abuse of discretion, fraud, or collusion 
of commissioners’ court in opening of 
county road, order of commissioners’ 
court is conclusive.—Doughty, v. De- 
Fee, 152 S.W.2d ae error refused. 
76 
Ark, On appeal from order of coun- 
ty court establishing road, the circuit 
court committed no error in making a 
personal view. of the .proposed road 
where both sides were present in per- 
son or by counsel or had opportunity 
to be present and the evidence ad- 
duced in court. was sufficient to sup- 
port court’s finding of public con- 
venience and necessity.—Cain vy. Litt- 
rell, 150 S.W.2d 630. 
§ 188 
Tex.Civ.App. A suit to enjoin the es- 
tablishment of a publie road will not 
lie unless the proceedings to establish 
the road are void, or the establishment 
of a particular road is'shown to be an 
abuse of the discretionary power of 
the commissioners court.—Irion County 
v. Mayer, 149 S.W.2d 629. 
Tex.Civ.App. Hstablishment of coun- 
ty road could not be enjoined on 


ground that attorneys for commis- 
sioners’ court met with the jury of 
view during their final deliberations 


and brought into the meeting a special- 
ly prepared map and_ field notes of 
proposed road, where pleading did not 
support such alleged irregularity and 
testimony did not show that any un- 
due influence was exerted upon the 
jury of view by such attorneys. or that 
the discretion of the jury of view was 
in any manner affected by presence of 
attorneys.—Doughty v. Delee, 152 S. 
W.2d 404, error refused. 


In suit to enjoin county commission- 
ers’ court from opening county road 
and to set aside orders of commission- 
ers’ court attempting to establish road, 
even if testimony had been admitted 
to effect that there was no public 
necessity for the road, the testimony 
would not have been conclusive of is- 
sue and would not have convicted the 
commissioners’ court of gross abuse 
of discretion, fraud, or collusion in the 
opening of the road.—Doughty v.. De- 
Fee, 152 S.W.2d 404, error. refused. 
Institution of suit to enjoin commis- 
sioners’ court from opening county 
road, and to set aside orders made by 
commissioners’ court attempting to es- 
tablish road on petition of freeholders, 
did not deprive commissioners’ court of 
authority to enter order opening road 
upon its own motion.—Doughty vy. De- 
Fee, 152 S.W.2d 404, error refused. 


§ 189 

Ark. In proceeding to establish 
county road where petitioners who 
were charged with expense do not 
pay or are unwilling to do so, court 
may declare such road not a. public 
highway and adjudge all costs against 
petitioners.—Pope’s Dig. § 6953.—Cain 
vy. Littrell, 150 S.W.2d. 630. 

Minn. Employee of state highway 
department who worked at hourly 
wage with no pay for vacations taken 
prior to time that rule of Civil Service 
Board granting vacations with pay, 
»romulgated under statute, was enact- 
ed, was not entitled to vacation with 
pay out of the State Highway Fund 
for any period prior to the date of 
the enactment of the rule, since grant 
of such vacation pay would be a mere 
“gratuity”. Laws 1939, ec. 441; Ma- 
Son's’ Minn.St-1927,..§. 2553, subd. 4.— 
Nollet v. Hoffmann, 297 N.W. 164. 

§ 194 


Iowa. Evidence did not sustain con- 
tention that paragraphs of road record 
concerning a county road were not 
made on same date and could not be 
construed together in determining 
width of road prior to a certain date. 
—Baird vy. Johnston, 297 N.W. 315. 

Tex.Civ.App. Record of proceedings 
of commissioners court established that 
project for opening of road in col- 
laboration with adjoining county was 
abandoned and establishment of second 
elass public road along county line 
was on motion of commissioners court 
under authority given it by statute and 
was not void for failure to post notice 
as required when proceeding is had 
upon petition by freeholders. Rev.St. 
1925, arts. 6703, 6705, 6706—-6710.—Iri- 
on County v. Mayer, 149 S.W.2d 629. 


§ 199 

Ariz. The State Highway Commis- 
sion may change highway route when 
it determines, in reasonable exercise 
of its discretion, that such change is 
in best interests of public, though ef- 
fect thereof is to damage seriously or 
destroy value of property along old 
highway line.—State ex rel. Sullivan vy. 
Carrow, 114 P.2d 896. 

‘The State Highway Commission’s 
right to use its discretion in determin- 
ing whether. change of highway route 
is in publie’s best interest cannot be 
surrendered by any state officers, and 
no promise or agreement by any of 
them can create vested right in, holder 
of property adjoining highway to con- 
tinued existence of main route thereof. 
—State ex rel. Sullivan v. Carrow, 114 
P.2d 896. 

Ill. Where federal Department of 
Agriculture rejected originally selected 
highway route because of railroad 
grade crossings and state Department 
of Publie Works and Buildings changed 
the route so as to eliminate two of the 
crossings, avoidance of such dangerous 
conditions was paramount to any ques- 
tion of convenience of users and no ju- 
dicial interference with final location of 
the road was justified.—Department of 
Public Works and Buildings v. Legg, 
29 N_W.2d 515, Be I. B06. 

Pa.Super. A public road once laid 
out cannot be changed by the super- 
visors, but only by a new proceeding 
under the road law. B.S. “$§,. 1902) 
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1905.—Bartholomew v. Baker, 17 A.2d 
724, 143 Pa.Super. 149. 

Pa.Super. In statute prohibiting 
change of public road “the costs and 
expenses of which, including damages 
to such township, shall exceed $500”, 
the phrase ‘to such township” modi- 
fies “costs and expenses’ as well as 
“damages”, and hence road could be 
changed where no damages were in- 
volved and entire cost thereof, though 
exceeding $500, would be borne by 
municipal water authority rather than 
township. 53 P.S. § 190938—1115.—In 
re Change of Road in Towamensing 
Tp., Carbon County, 18 A.2d 468. 

§ 207 
Owners of land not abut- 
ting on or adjoining a _ portion of 
township road which was to be va- 
cated to make room for reservoir were 
not “property owners affected” by pro- 
posed vacation and relocation of the 
road, so as to make their consent nec- 
essary, notwithstanding that proposed 
change would require them to travel 
farther or to travel over more. dirt 
surface road, 53 P.S. § 19093—1115.— 
In re Change of Road in Towamensing 
Tp., Carbon, County, 18 A.2d 468. 
§ 209 


Pa.Super. 


Pa.Super. Owners of land not abut- 
ting on or adjoining a _ portion of 
township road which was to be va- 
cated to make room for reservoir had 
no standing to file exceptions to town- 
ship supervisors’ petition for change 
of township road, notwithstanding 
that proposed change would require 
them to travel farther or over more 
dirt surface roads. 53 P.S. § 19093 
—1115.—In re Change of Road in To- 
waluensing Tp., Carbon County, 18 A. 
2d 468. 


§ 211 : 

Ark. In proceeding for establishing 
or changing route of county road, the 
proceedings of the viewers were not 
invalid as against contention that they 
did not view and lay out proposed 
road in its entirety but viewed and 
laid out only that part of the road to 
be located on the lands of objectors. 
—Cain v. Littrell, 150 S.W.2d 630. 


§ 224 

N.C. Where highway was relocated, 
but old highway was not abandoned, 
defendant who purchased land between 
old and new highways, with knowl- 
edge that plaintiffs had a right of way 
or easement over the old highway for 
ingress to and egress from _ plaintiffs’ 
abutting property, purchased the land 
cum onere and could not obstruct the 
old highway so as to interfere with 
plaintiffs’ right to use the full width 
of the old highway, notwithstanding 
plaintiffs would have a longer and less 
satisfactory means of egress and in- 
gress even if contested portion of old 
highway were  obstructed.—Long Vv. 
Melton, 10 S.H.2d 699, 218 N.C. 94. 

Where state highway commissioner 
relocates a road, any abutting owner 
on the old road as against any owner 
in fee of land beneath the old road 
may demand that the entire width of 
the old roadway be kept open to the 
end that a reasonable means of egress 
and ingress be provided to his prop- 
erty, even where a less satisfactory and 
less valuable means of egress and in- 
gress would remain even if contested 
portion of old road were closed.— 
Long v. Melton, 10 S.H.2d 699, 218 N.C. 
94 


In action for damages and to en- 
join obstruction of old highway which 
was no longer kept up by state high- 
way commission after construction of 
new relocated highway, evidence of de- 
fendant, who predicated her defense 
upon’ the assumption, and _ therefore 
assumed the burden of proving, that 
old highway had been completely aban- 
doned as a public highway, did not 
establish abandonment or negative pre- 
sumption of continuance of the old 
highway under county maintenance, or 
under private maintenance with ap- 
proval. of county.—Long y. Melton, 10 
S3B.2d_ 699,218 Neer oa. 

§ 230 a 
N.C. The maxim “once a highway, 


§ 249 


always a highway” supports rule that 
where it is shown that a highway was 
once laid out pursuant to law or cre- 
ated by dedication, burden of showing 
discontinuance, abandonment, or yaca- 
tion is upon party who asserts that 
the public and the abutting owners 
have lost or surrendered their rights, 
and in absence of satisfactory evi- 
dence of discontinuance, vacation, or 
abandonment the presumption is in 
favor of continuance of the highway 
with the principal and incidental rights 
attached to it—Long vy. Melton, 10 S. 
E.2d 699, 218 N.C. 94. 

§ 234 

Iowa. The statutes governing the 
procedure to be followed on the es- 
tablishment or alteration of a highway 
by county board of supervisors are also 
applicable to the vacation of a highway 
in view of statutory rules for the con- 
struction of statutes. Code 1935, §§ 64, 
4560, 4576, 4580, 4581, 4585, 4586.— 
Magdefrau v. Washington County, 293 
N.W. 574. 

Mo.App. In cases of the loss of the 
right to a publie road, resulting from 
abandonment or vacation by the pub- 
lic, the result acerwes. from the acts 
and doings of those entitled to the 
highway, and not from the adyersary 
or hostile possession of others. Mo. 


St.Ann. § 7839, p. 6738.—MecEneny v.- 


Gerlach, 142 S.W.2d 1095. 
§ 241 

Ark. Where enlargement of munici- 
pal airport required elimination of 
county road and county court order 
vacated the road on condition that an- 
other road be improved and overpass 
over railroad tracks be constructed, the 
conditional nature of the order did 
not render it invalid.—Tunnah y. Moy- 
er, 152 S.W.2d 1007. j 


§ 247 
Tex.Civ.App. In suit to compel re- 
opening of road which was closed as 


a condition of acceptance by the state — 


of conveyance of land on both sides 


of road for state park, wherein mem- | 


bers of State Park Board were sued 
as individuals only, evidence estab- 
lished that county commissioners’ court 
and members of State Park Board had 
acted in good faith under statutes re- 
lating to discontinuance of highways 


and establishment of state parks. Ver- 
non’s, Ann.Civ.St. art. 2351, subds. 3, 
6; art. 6081d, § 9; -art. 6703; Ver- 
non’s Ann.St.Const. art. 11, § 2; art. 


16, § 24.~Boyd v. Dillard, 151 S.W.2d 
847, error dismissed, judgment correct. 

Under statute authorizing county 
commissioners’ court to close road 
where land on both sides thereof is to 
be used for park, where the state re- 
quired that portion of road abutting 
land to be used for state park be 
closed, owners of lands abutting re- 
mainder of road were not entitled to 
mandatory injunction to compel re- 
opening of such portion of road. Ver- 
non’s Ann.Civ.St. art. 6081d, § 9— 
Boyd v. Dillard, 151 S.W.2d 847, er- 
ror dismissed, judgment correct. 


§ 249 

Pa.Quar.Sess. Where Public Service 
Commission has decreed abandonment 
of a highway and has ordered barriers 
to be erected by a railroad company to 
preyent crossing on the route of the 
abandoned highway and said railroad 
has since such abandonment of said 
crossing been in exclusive possession 
and defendant’s agents and employes 
have repeatedly trespassed over said 
property, there is interference with the 
order of the Public Service Commission 
(answer admitting that the commission 
had made such order but that complain- 
ant made no effort to maintain barriers 
and had permitted the crossing to be 
used). Held, question of jurisdiction 
depends on the averments in the bill 
and not on the testimony, On the face 
of such bill equity has jurisdiction of 
the complaint and power to grant relief 
by injunction. While it does not appear 
in bill or answer or testimony, it may 
be presumed that under the provisions 
of Act 1913, P.L. 1374, 66 BSS Sh imes 
seq., owner of adjacent property had 
due notice of the order of the Publie 


ao geht eer ual 
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Service Commission and was charged 
i with such notice—Central R. Co. of New 
rs Jersey v. eG oe ene ile 
Mo.App. In action to restrain the 
obstruction of an alleged public road 
across defendants’ farm, defendants 
Be evidence was insufficient to sustain bur- 
ae den of proving that defendants had 
asserted exclusive ownership in them- 
selves as against the public or a non- 
user on part of public of the road for 
a period of 10 years so as to show an 
abandonment by the public. Mo.St. 
Ann, § 7839, p. 6738.—McEneny v. Ger- 
ws lach, 142 S.W.2d 1095. ney ee 
Where a public road by prescription 
s established, and abandonment is re- 
lied on as a defense, it must be shown 
by clear and cogent proof that those 
who had a right to abandon it did so 
voluntarily and with a clear intention 
so to do, and it is not dependent on 
Ff the acts of the owners but on the acts 
and intention of the public. Mo.St. 
mn. § 7839, p. 6738.—McEneny v. Ger- 
h, 142 S.W.2d 1095. 
In cases of the loss of the right to 
public road, resulting from abandon- 
vent or vacation :by the public, the 
2sult acerues from the acts and do- 
gs of those entitled to the high- 
y, and not from the adversary oF 
ystile’ possession of others. Mo.St. 
n. § 7839, p. 6738.—McHneny v. Ger- 
h, 142 S.W.2d 1095. 
‘User of alleged public road across 
arm did not lose her rights to the 
ad because of a contract between 
ers of farm and her deceased hus- 
id whereby the deceased husband 
ad been given the privilege of using 
he road for two years, since her hus- 
could not affect or destroy her 
ht, established by prescription, to 
- the road. Mo.St.Ann. § 7839, p. 
ee v. Gerlach, 142 S.W. 
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.C. The maxim “once a .highway, 
lways a highway” supports rule that 
here it is shown that a highway was 
ce laid out pursuant to law or cre- 
ed by dedication, burden of showing 
discontinuance, abandonment, or vaca- 
tion is upon party who asserts that 
e public and the abutting owners 
ed ave lost or surrendered their rights, 
a in absence of satisfactory evi- 
ence of discontinuance, vacation, or 
andonment the presumption is in 
vor of continuance of the highway 
ith the principal and _ incidental 
ghts attached to it-—-Long v. Mel- 
ton, 10 S.H.2d 699, 218 N.C. 94. 
_ Tex.Civ.App. The power of county 
and county commissioners to discon- 
tinue abandoned section of highway as 
a public road was restricted to aban- 
donment of its maintenance as a pub- 
highway, and did not include pow- 
to tear down trestle constructed as 
part of the road and leading across 
ampy land to ferry, so as to deny 
use of trestle to abutting landowners. 
~Reyv.St.1925, art. 6703.—MacFarlane v. 
Davis, 147 S.W.2d 528. 


, § 253 

-__ Pa.Super. In determining whether 
Legislature, in fixing five years next 
after completion of proceedings in quar- 
ter sessions for opening and laying 
out of township roads as period of 
_ time on expiration of which land pro- 
posed to be taken shall revert to its 
owners unless road has been actually 
- opened, intended that such period could 
be indefinitely extended through trial 
and disposition, in common pleas, of 
appeals taken from reports of viewers 
- appointed to determine damages and 
benefits to affected property owners, 
‘Superior Court was bound to consider 
full scope and purpose of first-class 
township code. 53 P.S. §§ 19092—101 
et seq., 19092—1901 et seq., 19092— 
2001 et seq., 19092—2013.—In re Ruth- 
5 ie Ave., 15 A.2d 585, 142 Pa.Super. 
Under statute fixing five years next 
efter completion of proceedings in quar- 
“er sessions for opening and laying 
jut of publie roads in townships as 
period of time at expiration of which 
land proposed to be taken shall revert 
to its owners unless road has been ac- 
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definitely extended through trial and 
disposition, in common pleas, of 
peals taken from reports of viewers ap- 
pointed to determine damages and ben- 
efits to affected property owners. 53 
P.S. §§ 19092—101 et seq., 19092—1901 
et seq., 19092—2001 et seq., 19092— 
2010, 19092—2013.—In_ re Ruthwood 
Ave., 15 A.2d 535, 142 Pa.Super. 101. 

Under statute providing that, when- 
ever proceedings have been commenced 
for opening and laying out of a pub- 
lic road in a township, the road shall 
be opened for public use within five 
years next after completion of such 
“nroceedings”, quoted word refers to 
proceedings commenced for opening and 
laying out of road and does not in- 
clude incidental controversies in a dif- 
ferent forum arising over damages and 
benefits as consequence of laying out 
road. 563 P.S. § 19092—2013.—In re 
Ruthwood Ave., 15 A.2d 535, 142 Pa. 
Super. 101. 

Where more than five years had ex- 
pired after date of confirmation by 
court of quarter sessions of township 
commissioners’ report concerning lay- 
ing out of township road, and road 
had not been opened to public and 
there had been no appropriation of 
township funds for opening road, land 
proposed to be taken for road reverted 
to its owners free of any easement or 
right of public use, notwithstanding 
that appeals from report of viewers 
appointed to assess damages and ben- 
efits to property owners arising out 
of laying out of road were still pend- 
ing in court of common pleas. 53 P.S. 
§§ 19092—101 et seq., 19092—1901 et 
seq., 19092—2001 et seq., 19092—2010, 
19092—2013.—In re Ruthwood Ave., 15 
A.2d 535, 142 Pa.Super. 101. 

§ 254 

Mo.App. In action to restrain the 
obstruction of an alleged public road 
across defendants’ farm, defendants’ 
evidence was insufficient to sustain bur- 
den of proving that defendants had 
asserted exclusive ownership in them- 
selves as against the public or a non- 
user on part of public of the road for 
a period of 10 years so as to show 


an abandonment by the public. Mo. 
St.Ann. § 7839, p. 6738—McEneny v. 
Gerlach, 142 S.W.2d 1095. 


§ 257 

N.C. The owner of land over which 
public highway is laid out has exclusive 
right to soil, subject only to right of 
travel in the public and incidental right 
of keeping highway in proper repair 
for public use, and construction of tele- 
graph line along highway constitutes 
an additional burden upon the fee for 
which owner is entitled to compensa- 
tion.—Hildebrand v. Southern Bell Tele- 
phone & Telegraph Co., 14 S.H.2d 252, 
219 N.C. 402. 

Ohio App. The fee to a _ country 
highway is in the abutting owner and 
public has only right of improvement 
thereof and uninterrupted travel there- 
over.—Donough vy. Mansfield Telephone 
Co., 32 N.E.2d 480. 

Tex. The public roads belong to the 
state, which has full control and au- 
thority over them.—State v. Hale, 146 
S.W.2d 731, modifying 96 S.W.2d 135. 

Tex.Civ.App. Where roadway is 
dedicated by the owner, or acquired by 
purchase or condemnation, or estab- 
lished by prescription, the fee remains 
vested in him whose land was taken 
and the public right is but a highway 


“c 


easement”.—Jarrell v. Boedeker, 146 
S.W.2d 298. 
§ 259 
Ohio App. An owner of land abut- 
ting on a country highway, with ti- 


tle extending to center of the road, has 
a property right in shade trees along 
the highway, and such right may not 
be interfered with, without his consent 


or first making compensation.—Don- 
ough v. Mansfield Telephone Co., 32 
N.E.2d 480. 
§ 261 
Tex.Civ.App. Persons, who bought 


land abutting on highway over which 
was built a trestle leading to ferry, 
acquired a “property interest’ in the 


tend that period so fixed could be in 
ap- | 


county and county com ner: i 
MacFarlane v. Daven 147 S.W 


Cal. Property which an abutting” 
owner has in the street in front of 
his land is the right of access and of 
light and air, and for an infringement 
of such rights he is entitled to com- 
pensation.—Rose v. State, 105 P.2d 
302, superseding 94 P.2d 1058, 
lowed in Bettencourt v. State, 105 P. 
2d 316, superseding 94 P.2d 1066, fol- 
lowed in Brandon v. State, 105 P.2d 
316, superseding 94 P.2d 1066, fol- 
lowed in Jones v. State, 105 P.2d 317, 
superseding 94 P.2d 1066, followed in 
Laughlin v. State, 105 P.2d 317, super- 
seding 94 P.2d 1067. 

Cal. The owner of property fronting 
on a street or highway has as ap- 
purtenant thereto certain private ease- 
ments in the street in front of or ad- 
jacent to the lot, distinguished from 
the public easements therein,’ which 
are a part and portion of his property. 
—Rose v. State, 105 P.2d 302, super- 
seding 94 P.2d 1058, followed in Bet- 
tencourt v. State, 105 P.2d 316, super- 
seding 94 P.2d 1066, followed in Bran- 
don v. State, 105 P.2d 316, super- 
seding 94 P.2d 1066, followed in Jones 
v. State, 105 P.2d 317, superseding 94 
P.2d 1066, followed in Laughlin vy. 
State, 105 P.2d 317, superseding 94 P. 
2d 1067. 

Cal.App. Owners of property abut- “ 
ting on highway not only had right to ; 
use of street in common with all other 
members of the public but also had 
private easement of ingress and egress } 
which they were entitled to enjoy with- : 
out substantial impairment for public ] 
purposes, unless justly compensated ; 
Pe ee ae he v. Ricciardi, 107 P.2d 

The interest in a _ street which is 
peculiar and personal to an abutting 
lot owner and which is different from 
that of the general public is the right 
to have free access to the property 
substantially in manner he would have 
enjoyed the right in case there had 
been no interference with such street. 
—People v. Ricciardi, 107 P.2d 647. 

The private easements possessed by ' 
an owner abutting on a street are the 
rights of ingress and egress by means 
of adjacent portion of street, the right 
to receive light from space occupied by 
street and the circulation of air there- 
from, and right to have street space 
kept open so that signs or goods dis- 
played in and upon the property may 
be seen by passers-by.—People y. Ric- 
ciardi, 107 P.2d 647. ‘ 

Cal.App. A road is primarily laid 
out for benefit of adjoining landowners. 
—Beals v. City of Los Angeles, 116 P. 
2d 489. 

Il.App. Rights of an abutter are 
subject to rights of state to regulate 
and control public highways for bene- 
fit of traveling public, even though 
abutter may be inconvenienced by such 
regulation.—Calumet Federal Savings 
& Loan Ass’n of Chicago v. City of 
Bee 29 N.E.2d 292, 306 Ill.App. 

N.Y.App.Div. The requirement that 
a highway be kept open for access as | 
well as for travel does not apply to 
a state parkway forming part of the 
state park system.—Board of Sup’rs of 
Monroe County v. Wilkin, 22 N.Y.S.2ad 
465, 260 App.Div. 366. 

§ 264 

Cal. Property which an _ abutting 
owner has in the street in front of his 
land is the right of access and of light 
and air, and for an infringement of 
such rights he is entitled to compen- 
sation.—Rose v. State, 105 P.2d 302, 
superseding 94 P.2d 1058, followed in 
Bettencourt v. State, 105 P.2d 316, 
superseding 94 P.2d 1066, followed in 
Brandon y. State, 105 P.2d 316, super- 
seding 94 P.2d 1066, followed in Jones 
v. State, 105 P.2d 317, superseding 
94 P.2d- 1066, followed in Laughlin y. 
State, 105 P.2d 317, superseding 94 P. 
2d 1067. 

N.C. Under statute authorizing high- 
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way commission to control uses of land 
embraced within easements for highway 
purposes, owner of such land could on- 
ly use it, whether for building or culti- 
vation, by permission, and not as a 
matter of right, except for ingress and 
egress. Pub.Laws 1921, ¢. 2, § 10, as 
amended by Pub.Laws 1923 ce. 160, § 1. 
—Hildebrand vy. Southern Bell Tele- 
phone & Telegraph Co., 14 S.H.2d 252, 
ZO Nes 4.02% 
§ 265 


Cal.App. The private easements pos- 
sessed by an owner abutting on a street 
are the rights of ingress and egress by 
means of adjacent portion of street, the 
right to receive light from space oc- 
cupied by street and the circulation of 
air therefrom, and right to have street 
space kept open so that signs or goods 
displayed in and upon the property 
may be seen by passers-by.—People vy. 
Ricciardi, 107 P.2d 647. 

Cal.App. Unlawful obstruction or in- 
terference with highway is per se a 
“nuisance”, giving abutting owner 
usual rights and remedies of owner of 
freehold.—Beals y. City of Los Angeles, 
116 P.2d 489. 

Property owners on a public way 
may maintain an action to open the 
way when by closing one end thereof 
their property is placed in a cul-de-sac. 
—Beals v. City of Los Angeles, 116 P. 
2d 489. 

N.C. In action for damages and to 
enjoin obstruction of old highway after 
construction of new relocated high- 
way, over ‘which old highway plain- 
tiffs had easement for egress and in- 
gress with respect to their abutting 
property, defendant’s allegations with 
reference to plaintiffs’ use of the old 
highway for alleged unlawful parking 
and in furtherance of plaintiffs’ alleged 
unlawful roadhouse business would not, 
even if sufficiently proved, establish 
forfeiture of plaintiffs’ property right 
to use the old highway in traveling 
to and from their land.—Long y. Mel- 
ton, 10 S.E.2d 699, 218 N.C. 94. 

Tex.Civ.App. Owners of land abut- 
ting highway, the value of which 
would be impaired by destruction of 
trestle previously maintained as part 
of the highway, were entitled to in- 
junction against destruction of the 
trestle on abandonment of the high- 
way, especially where such destruction 
was not based on petition. signed by 
freeholders as required by statute. 
Rey.St.1925, arts. 6703, 6705.—MacFar- 
lane v. Davis, 147 S.W.2d 528. 

A prayer for temporary injunction 
restraining removal of trestle and ap- 
proach to ferry landing, ‘‘with notice 
to show cause why the injunction 
should not be made permanent on 
hearing” and that upon hearing court 
enter order “restraining the said com- 
missioners * * * for thrée years” 
and for other relief, general and spe- 
cial, sustained conclusion that plain- 
tiffs prayed for a permanent injunc- 
tion.—MacFarlane vy. Davis, 147 S.W. 
2d 528. 


§ 268 

Fla. The act permitting use of mu- 
nicipality’s past-due obligations to pay 
taxes levied for payment of interest on, 
and sinking fund to pay principal of, 
municipal bonds, and statutes provid- 
ing for budget and readjustment, re- 
funding and liquidation of indebtedness 
of financially embarrassed political sub- 
divisions of state, are inapplicable to 
refunding bonds of county and special 
road and bridge districts and special 
tax school districts therein. Acts 1931, 


Hx.Sess., c. 15772; Acts 1935, ce. 16838, - 


16965, 17401; Const. art. 9, § 6—State 
v. South Lake County Special Road and 
Bridge Dist. in Lake County, 198 So. 
832. 

Where petitions by Lake County 
board of commissioners and board of 
publie instruction to validate refunding 
bonds of such county and special road 
and bridge districts and special tax 
school districts therein complied with 
all legal requirements and were regular- 
ly filed, required notice was given, each 
petition was regularly submitted to duly 
constituted judge of Fifth Judicial Cir- 
cuit, and everything else prerequisite to 
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issuance of bonds was regularly done, 
circuit court of such county had juris- 
diction of parties and subject matter. 
Acts! 1931, Dx.Sessi-ec) 15772: Const. 
art. 9, § 6.—State v. South Lake County 
Special Road and Bridge Dist. in Lake 
County, 198 So. 832. 

Special road and bridge districts’ and 
special school tax districts’ regularly 
validated bonds, refunded by issuance 
of other bonds, were not invalid be- 
cause acts authorizing them did not 
limit amount of bonds or tax to sup- 
port them. Acts 1931, Ex.Sess., « 
15772; Const. art. 9, § 6.—State vy. 
South Lake County Special Road and 
eee Dist. in Lake County, 198 So. 

Refunding bonds of special road and 
bridge districts regularly created are 
not invalid because districts overlap or 
are overlapped by one or more other 
taxing districts, as creation of over- 
lapping taxing districts for purpose of 
making public improvements is matter 
of legislative discretion, which courts 
will not control, unless shown to vio- 
late some provisions of organic law. 
Acts 1931, Ex.Sess., c. 15772; Const. 
art. 9, § 6.—State v. South Lake Coun- 
ty Special Road and Bridge Dist. in 
Lake County, 198 So. 832. 

Fla. In proceedings to validate re- 
funding bonds proposed to be issued 
on behalf of special tax road and 
bridge districts in Hillsborough county, 
where amount of outstanding refunda- 
ble indebtedness of each district was 
shown at hearing, the trial court’s 
decree should have limited the authority 
of the board of county commissioners 
of Hillsborough county to issue bonds 
in amount sufficient to refund outstand- 
ing refundable obligations and no more. 
Acts 1931, c. 15772.—State v. Northeast 
Tampa Special Road and Bridge Dist. 
of Hillsborough County, 3 So.2d 481. 

In proceedings to validate refunding 
bonds proposed to be issued on behalf 
of special tax road and bridge dis- 
tricts in Hillsborough county, record 
did not show that validity of proposed 
bonds was affected by a contract, if 
any, whereby county commissioners 
had agreed to pay fiscal agents a fee 
of 2 per cent. on all bonds not ex- 
changed but sold under’ refunding 
plan. Acts 1931, ec. 15772.—State v. 
Northeast Tampa Special Road and 
Bridge Dist. of Hillsborough County, 3 
So.2d 481. 

The proceeds of refunding bonds is- 
sued on behalf of special tax road and 
bridge districts in Hillsborough county 
must be used exclusively to discharge 
old bonds and may not be used other- 
wise, and the fact that refunding bonds 
sell at a premium has no effect on such 
rule. Acts 1931, c. 15772.—State v. 
Northeast Tampa Special Road and 
Bridge Dist. of Hillsborough County, 3 
So.2d 481. 


Ill. Where bond issue election held 
pursuant to Roads and Bridges Act 
was invalid because petition for hold- 
ing election was not signed by a ma- 
jority of freeholders in road_ district 
as required by the act, a_ so-called 
validating act could not cure defect, 
since validating act could not confer 
jurisdiction where none existed be- 
fore. Smith-Hurd Stats. c. 121, §§ 120, 
185.2.—People ex rel. Blair v. Ervin, 
31 N.E.2d 789, 375 Dl. 435. 


La. Parishes, municipalities, road 
districts, irrigation districts, drainage 
districts, ete., are “political subdivi- 


sions of the state,” created not by the 
constitution but by the Legislature.— 
State v. Coulon, 3 So.2d 241, 197 La. 
1058. 


Miss. Separate road district, man- 
aged by county board of supervisors, 
was authorized to issue funding bonds 
to pay judgment against district re- 
covered in suit by state tax collector. 
Sp.Laws 1926, c. 922; Code 1930, §§ 
5977-5979.—Jenkins vy. Board of Sup’rs, 
Lee County, 199 So. 90, 189 Miss. 814, 

§ 270 

Del. Statute amending code provid- 
ing for reorganization of the state high- 
way department is not unconstitutional. 
42 Del.Laws, c. 173.—State ex rel. Mor- 


§ 297 


ford v. Emerson, 14 A.2d 378, affirming 
10 A.2d 515. 
§ 279 


Mo. In absence of special statutory 
method to determine the population of 
a county, under statute requiring 
county to have specified population in 
order for judges of county to consti- 
tute a board of road overseers, popula- 
tion should be fixed by the last decen- 
nial census. Mo.St.Ann. §§ 654, 7892, 
pp. 4898, 6768 Hardin vy. 
County, 147 S.W.2d 643. 

The statute providing that, for pur- 
pose of determining salaries of coun- 
ty officers, population of county should 
be ascertained by multiplying number 
of votes at last general election by 
five, was inapplicable in determining 
whether county had population of not 
less than 50,000 as required by statute 
in order for county judges to consti- 
tute a board of road overseers, and 
hence county judge was not entitled 
to salary as member of board of road 


Jefferson 


overseers, where decennial census 
showed population of less than 50,000. 
Mo.St.Ann. §§ 654, 7892, 11808, pp. 


4898, 6768, 7025.—Hardin y. Jefferson 
County, 147 S.W.2d 643. 


§ 290 
Ala.App. The Road Patrol Act of 
1931, general in form, but with local 
application, authorizing ‘road _ patrol- 
men for Mobile county, was not repealed 
by implication by State Highway Pa- 
trol Act of 1939. Code 1940, Tit, 36, 
§§ 59-74; Tit. 62, § 48—Stone’ y. 
State ex rel. Lartigue, 2 So.2d 334. 
The Road Patrol Act of 1931, gener- 
al in form, but having local applica- 
tion to Mobile County, was not re- 
ealed by implication by constitution- 
al amendment and the enabling act to 
effectuate it placing office of sheriff of 
Mobile county upon. salary basis. 
Code 1940, Tit. 62, § 48; Laws 1939, 
p. 580; Loe.Laws 1939, p. 355.—Stone 
vy. State ex rel. Lartigue, 2 So.2d 334. 
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2: 

Ark. Where initiated salary law 
adopted by voters of Chicot county 
provided that county judge should 
serve as road commissioner at stipu- 
lated salary, county judge’s employ- 
ment of road superintendent at $150 
per month was unauthorized.—White 
v. Chotard, 152 S.W.2d 552. 

Tenn. Constitutional proyision that 
the terms of all officers elected at the 
general August election shall begin on 
the succeeding first day of September 
was read into Private Acts of 1941, 
providing a new road law for Sequat- 
chie county, so as to overcome objec- 
tion to act that it failed to specify 
date of commencement of term of of- 
fice of members of county road com- 
mission therein provided for. Privy. 
Acts 1941, ¢. 2205) Const. ‘art. 7$95e—= 
Farmer v. Wiseman, 151 S/W.2d 1085, 
177 Tenn. 578. 

The Private Acts of 1941, providing 
a new road law for Sequatchie county, 
is unconstitutional because of the fail- 
ure to specify therein the term of. of- 
fice of the members of county road 
commission provided for by act. Privy. 
Acts 1941, ¢. 220.—Farmer v. Wiseman, 
151 S.W.2d 1085, 177 Tenn. 578. 

2 


§ 29 

La. Under statute authorizing crea- 
tion of road districts and which pro- 
vides that officers of police jury of 
parish in which district lies, or in which 
the most territory of district lies, if 
district lies in two or more parishes, 
shall be officers of the road districts, 
and which then provides that treas- 
urer of road district shall furnish a 
special bond, treasurer of any road 
district created under the statute is 
required to give such bond and not 
just treasurers of districts which lie 
in two or more parishes. Act No. 30 
of 1917, Ex.Sess.; Act No. 118 of 1921, 
Ex.Sess., § 8—Road Dist. No. 1 of 
Jackson Parish vy. Fidelity & Deposit 
Co. of Maryland, 197 So. 252, 195 La. 


621. 
§ 297 
Ariz. The powers conferred on high- 
way department to lay out and build 
public highways are “governmental” 
and those exercising such powers and 
their legal advisors are functioning as 
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§ 297 


“State agencies” and, whether paid out 
of highway fund or state’s general 
fund, their source of compensation is 
“public money.”’—Conway v. State Con- 
solidated Pub. Co., 112 P.2d 218. 

Ark. Where initiated salary law 
proyiding for salary of county judge 
of Chicot county stated that judge 
should serve as road commissioner and 
should be entitled to expense account 
of $500 per year, automobile purchased 
for use of judge as road commissioner 
could be paid for from $500 fund pro- 
yided other expenses for the year also 
came from that fund. White vy. Cho- 
fara, 152) -S:Wi2d* 552. 

Minn. Under Civil Service Act, com- 
missioner of highways had power to 
reduce wages of employees in highway 
department up until wage and salary 
schedules were approved by Commis- 
sion of Administration and Finance as 
provided in the act. Mason’s Minn.St. 
1927, § 2553, subd, 4; Mason’s Minn. 
St.Supp.1940, §§ 254-51 to 254-87, and 
$$ 254-58(3), 254-60(4), 254-87.—State 
ex rel, Goar y. Hoffmann, 296 N.W. 24. 
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Ariz. The powers conferred on high- 
way department to lay out and build 
public highways are ‘governmental’ 
and those exercising such powers and 
their legal advisors are functioning as 
“state agencies’ and, whether paid out 
of highway fund or state’s general 
fund, their source of compensation is 
“public money.”—Conway v. State Con- 
solidated Pub. Co., 112 P.2d 218. 

Conn. In absence of controlling stat- 
utory or charter provision, proper pro- 
cedure in bringing appeal from deci- 
sion of public officer charged with pro- 
tection of public interest, such as 
mayor charged with duty of removing 
officer guilty of misconduct or of de- 
termining whether proposed location 
of gasoline filling station is a proper 
one or appeal from decision of state 
officers such as highway commissioner 
or tax commissioner, is a citation to 

‘the officer as such to appear and an- 
Swer the complaint, and other persons 
having direct interest adverse to in- 
terest of plaintiff should also be sum- 
moned either at time appeal is taken 
or subsequently. Practice Book 1934, 
p. 374, form 582.—Rommell v. Walsh, 
15 A.2d 6, 127 Conn. 16. 

N.J.Sup. Under statute relating to 
duties of road supervisor in townships 
having population of more than 4,500 
and statute giving township committee 
power to define duties of its officers, 
Landis township committee was au- 
thorized to enact an ordinance requir- 
ing majority vote of the township com- 
mittee to hire or discharge employees 
working on streets and highways in the 
township, and road supervisor did not 
have exclusive right to select men to 
be employed in his department. N.J.S. 
A. 40:145-10, 40:48-1(3)—Clark v. Lan- 
dis Tp., 19 A.2d 696, 126 N.J.L. 371. 

Pa.Com.Pl. In an action by a firm 
of engineers against the Pennsylvania 
Turnpike Commission, the statement of 
claim averred, inter alia: that after 
negotiations between the plaintiffs and 
‘the defendant relative to the plaintiffs 
making a traffic survey for the pro- 
posed Turnpike, the plaintiffs sub- 
mitted an estimate of the cost of the 
suryey to the Chief Engineer of the 
State Department of Highways which 
was later followed by a second written 
estimate, a copy of which was attached 
to the statement of claim, and which 
though addressed to the said Chief En- 
gineer, stated, “In accordance with the 
request of the Turnpike Commission 
made at its meeting on September 21, 
1937, we submit herein an estimate of 
the cost for making a survey of traflic 
and earnings applicable to the * * #* 
Turnpike * * *-”’; that also attached 
as an exhibit was a letter to the plain- 
tiffs stating, “Please be advised that 
the Pennsylvania Turnpike Commission 
has approved and accepted your pro- 
posal addressed to (Chief Engineer of 
the State Highway Department) 
x *« * and has by proper resolution 

directed the Department of Highways 

to proceed with the work and to carry 
out the terms thereof with you,” 
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Signed “Pennsylvania Turnpike Com- 
mission by John D. Faller, Secretary ;” 
that the plaintiffs entered upon per- 
formance of the contract; that after 
the receipt of the reports from the 
plaintiffs, the Commission severed rela- 
tions with the plaintiffs, and used the 
report of another firm of engineers who 
had participated jointly with the plain- 
tiffs in the collection of the traffic data, 


from which the conclusions of the 
plaintiffs and the other firm were 
drawn; and that no final report was 


made because the Commission did not 
request one. In an affidavit of defense 
raising questions of law, the defendant 
contended that the statement does not 
set forth any contractual relationship 
between the parties, or any action of 
the defendant constituting a breach of 
any contract. Held, that the affidavit 
of defense raising questions of law 
must be overruled.—Coverdale v, Penn- 
sylvania Turnpike Commission, 50 
Dauph. 79. : 


There is no validity in the defend- 
ant’s contention that there cannot be 
a valid contract because the plaintiffs’ 
offer was made to the Chief Engineer 
of the State Department of Highways 
and not to the defendant. The defend- 
ant itself unequivocally declared in 
writing that it had ‘‘approved and ac- 
cepted” the proposal ‘‘addressed to” the 
Chief Engineer of the Department of 
Highways, and had “by proper resolu- 
tion directed the Department of High- 
ways to proceed with the work and to 
carry out the terms thereof with you.”’ 
The reference to the direction to the 
Department of Highways is based upon 
the provisions of the Act of 1937, P.L. 
774, 36 P.S. § 652a et seq., relating to 
certain assistance by the Department of 
Highways.—Coverdale yv. Pennsylvania 
Turnpike Commission, 50 Dauph. 79. 

The letter from the Commission con- 
stituted a direct, positive and unequivo- 
cal acceptance of the plaintiffs’ pro- 
posal. It not only used the words “has 
approved and accepted,” but also the 
words “by proper resolution,” which 
indicates a considered judgment in ar- 
riving at its conclusion to accept, and 
the closing phrase states that the di- 
rection has been given to the Depart- 
ment of Highways to proceed with the 
work, which clearly indicates the sever- 
ance between the two authorities.—Coy- 
erdale v. Pennsylvania Turnpike Com- 
mission, 50 Dauph. 79. 

Not only is it manifest that the con- 
tract was one between the parties to 
this action in its inception, but in the 
course of its performance it is equally 
manifest that the defendant so consid- 
ered, it; for example, the request, of 
the Commission to submit a prelimi- 
nary report of its work, its acquiescence 
at least in the conferences held in 
Washington, D. C., with the Bureau of 
Public Roads, and the subsequent de- 
livery of copies of the preliminary re- 
port to the defendant in Washington, 
D. C., as also conferences subsequently 
held between plaintiffs’ representatives 
and the Commission with respect to the 
report; to which may be added the re- 
quest of the Commission on January 
3, 1938, to send it an additional report, 
which request was acceded to by plain- 
tiffs.—Coverdale v. Pennsylvania 
‘Turnpike Commission, 50 Dauph. 79. 
Tenn. In statute authorizing state 
highway patrol, to “assist the County 
and Municipal police authorities” to 
enforce liquor law, the quoted phrase 
is not to be narrowly construed as 
conferring authority on officers. of 
highway patrol to act only in conjune- 
tion with sheriff or other strictly coun- 
ty officers in such cases only as one or 
more of the local officers, taking the 
initiative and procuring the warrant, 
may invite the state patrol to assist 
them. Pub.Acts 1939, c. 49, § 15, subd, 
3.—Vickers y. State, 142 S.W.2d 188, 
petition dismissed 145 S.W.2d 768. 

The object of statute authorizing 
state highway patrol to assist county 
and municipal police officers to en- 
force liuqor law was not to authorize 
the patrol to assist this or that local 
officer on this or that occasion, and 
only when summoned by him, but to 


assist the body of local officials in en- 
forcement generally of a general law, 
since “assist” was used in the act in 
the broad sense of giving support to 
in some undertaking. Pub.Acts 1939, 
c. 49, § 15, subd. 3.—Vickers v. State, 
142 S.W.2d 188, petition dismissed 145 
S.W.2d 768. ey 

Tenn. Under the act, a provision of 
which authorizes State Highway Patrol 
to assist county and municipal police 
officers to enforce liquor law, legisla- 
ture was dealing with widespread prac- 
tice of law violation likely to be ag- 
gravated in counties left legally dry 
by conversion of adjacent counties into 
legally wet territory under the act, and 
as a natural incident legislature could 
properly provide for additional means 
of protection of territory left dry in 
order that wet privileges conferred on 
given territory might not adversely af- 
fect territory left dry. Pub.Acts 1939, 
ce. 49, § 15, subd. 3.—Vickers v. State, 
145 S.W.2d 768, dismissing petition 142 
S.W.2d 188. 

W.Va. The statutory provisions that 
state road commissioner shall have 
sole authority to keep a complete and 
accurate record of all proceedings, rec- 
ord and file all bonds and contracts 
taken or entered into, and assume re- 
sponsibility for custody and. preserya- 
tion of all papers and documents per- 
taining to his office, that rules shall 
be recorded in a book especially kept 
for that purpose, and that all other 
records and entries necessary to show 
official conduct of department shall be 
preserved and shall be public records 
and open for inspection during busi- 
ness hours, are “mandatory”, where 
such proceedings concern the public 
interest or rights of individuals. Code 
1937, 17-2A-9(13).—West v. City of 
Clarksburg, 13 S.H.2d 155, 


§ 3 
The construction, maintenance, and 
operation of highways, bridges, and 
tunnels is a primary governmental func- 
tion of the states. 
—D.C.N.J. Howell v. Port of New 
York Authority, 34 F.Supp. 797; 
N.J.Sup. Miller v. Port of New York 
Freie 15 A.2d 262, 18 N.J.Misce. 


§ 302 
N.C, State hignway patrolman’s offi- 
cial bond, under which surety agreed 
to indemnify the state against loss 
caused by failure of officials named in 
bond faithfully to discharge duties 
of their respective offices and honest- 
ly to account for all money or other 
personalty that might come into their 
respective hands in connection with 
their offices, did ‘not cover alleged 
claim of third party for tort committed 
upon third party by patrolman. under 
color of his office—Woodard y, Hunter, 
10 S.H.2d 721. 
§ 306 
Pa. The use of office of chief en- 
gineer of department of highways in 
influencing placing of bonds by con- 
tractors with certain favored agencies 
for private gain of individuals owning 
or interested in such agencies was a 
clear violation of duties of a public 
official Commonwealth y. Kirk, 17 A. 
2d 195, 340 Pa. 346. 


Pa.Super. In prosecution of former 
secretary of highways for misuse and 
waste of public funds, supplementary 
instructions that former secretary was 
not required to accept advice of sub- 
ordinates, that it was for jury to de- 
termine whether such advice was suf- 
ficient for secretary to base his dis- 
cretion upon, and that advice of sub- 
ordinates did not relieve former secre- 
tary of entire responsibility were prop- 
er. 71 P.S. § 1875—Commonwealth y. 
prownees 14 A.2d 907, 141 Pa.Super. 


Under the statutes, the secretary of 
highways is the one that is primarily 
responsible for using proper discre- 
tion, and he may not escape or avoid 
such obligation by attempting to dele- 
gate authority to assistants. 71 P.S. § 
1375.—Commonwealth v. Brownmiller, 
14 A.2d 907, 141 Pa.Super, 107, 

Evidence sustained conviction of for- 
mer secretary of highways of willful 


“and corrupt misuse of public funds for 
political purposes by permitting the 
employment of an excessive number of 
highway employees before an election, 
and of corrupt neglect and refusal to 
perform duties of his office by failing 
to investigate cause of illegal expendi- 
tures of highway funds.—Common- 
wealth v. Brownmiller, 14 A.2d 907, 141 
Pa.Super. 107. 
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§ 

Ariz. The employment of three work- 
men, who were citizens of the United 
States but who had not for year previ- 
ously been bona fide residents of Ari- 
zona, and employment of workman 
who was not citizen of United States 
but who had declared his intention to 
become such, on federal-aid highway 
project, was not in contravention of 
statute prohibiting employment. of 
aliens, or nonresidents of state on pub- 
lic works in view of another statute 
making exceptions in case of federal 
aid contracts, and therefore registrar 
of contractors was without jurisdiction 
to revoke highway contractor’s license 
because of employment of such work- 
men. Rey.Code 1928, § 1352, as amend- 
ed by Laws 1931, c. 31, and §§ 1352-A, 
1352-B, as added by Laws 1933, c. 12, 
§§ 2, 6; Laws 1933, c. 104, §§ 1, 4, 9; 
23QU.S- CA, 13; Federal Aid High- 
way Act ‘of 1938, § 12, 23 U.S.C.A. § 
Sa.—Lee Moor Contracting Co. v. Hard- 
wicke; 106 P.2d 332. a 

Tenn. The acts reducing interest 
rate paid by state to counties on high- 
way reimbursement bonds are not un- 
constitutional as “impairing obligation 
of contract’, since no contractual rela- 
tionship exists between state and 
counties by virtue of acts; reimburse- 
ment acts being strictly ratuitous. 
Pub.Acts 1927, ¢. 23; Pub.Acts 1937, 
ec. 165, § 6, as amended by Pub.Acts 
1939, c. 188; U.S.C.A.Const. art. 1, § 
10: Const.Tenn. art. 1, -$ (20.—Cun- 
ningham -v.' Broadbent, 147 S.W.2d 
408. 
Acts reducing interest rate paid by 
state to counties on highway reim- 
bursement bonds are not unconstitu- 
tional as “impairing obligation of con- 
tract’? even if contract was created by 
acts, since “county’’ is merely a politi- 
eal subdivision of the state, and such 
contract is not protected by State or 
¥ederal Constitution from alteration 
or revocation. Pub.Acts 1927, ¢. 23; 
Pub.Acts 1937, c. 165, § 6, as amended 
by Pub.Acts 1939, ec. 188; U.S.C.A. 


Const. art. 1, § 10; Const.Tenn. art. 
1, § 20.—Cunningham v. Broadbent, 
147 8.W.2d 408. 
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The construction, maintenance, and 
operation of highways, bridges and 


tunnels is a primary governmental func- 
tion of the states. 
—D.C.N.J. Howell v. Port of New York 
Authority, 34 F.Supp. 797; 
N.J.Sup. Miller v. Port of New York 
Authority, 15 A.2d 262, 18 N.J.Misc. 


601. : 

Ala. Counties and municipalities have 
right to maintain highways and bring 
actions to remove unnecessary obstruc- 
tions from highways or streets regard- 
less of time the nuisance may have been 
imposed.—Fuller v. Knight, 2 So.2d 605. 

Pa.Super. The Legislature placed 
matters pertaining to the state high- 
way system, its construction and 
maintenance under authority of De- 
partment of Highways, subject to limi- 
tation that where any highway, state, 
county, or township, is crossed by 
facilities of a public utility, then mat- 
ters pertaining to the crossing are 
subject to the exclusive jurisdiction of 
the public utility commission. 71 P.S 
§ 511.—Department of Highways of 
Pennsylvania v. Pennsylvania Public 
Utility Commission, 14 A.2d 611, 141 
Pa.Super, 376. 

Pa.Quar.Sess. Where no plot of a 
subdivision has been brought to the 
supervisors of the township for ap- 
proval and there has been no action of 
said supervisors showing an express or 
implied acceptance of the roads on be- 
half of the township, they, cannot be 
found guilty of violating Second Class 
Township Code of 1933, P.L. 103. Sec- 
tions 516 and 521, 53 P.S. §§ 19093-516, 
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19093-521, if they fail to properly care 
for the streets and roads.—Common- 
wealth v. Woods, 22 Erie 126. 

It is unreasonable to place upon the 
township the expense of maintaining 
roads in a subdivision which is sparse- 
ly settled and in which there are no 
churches, schools, stores or public 
buildings of any kind, and none of the 
streets are of use to the general public 
and are used only by the owners of the 
few homes on the streets, and by mer- 
chants for delivery of supplies—Com- 
monwealth vy. Woods, 22 Erie 126. 

Va. The manifest purpose of the 
statute whereby the state took over 
the construction and maintenance of 
all county roads was to relieve the 
county taxpayers of the cost of the 
construction and maintenance of coun- 
ty roads. Acts 1932, ce. 415.—Henrico 
County v. City of Richmond, 15 8.H.2d 
309, 177 Va. 754. 
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Ill, A highway route originally se- 
lected may be changed by Department 
of Public Works and Buildings where 
it appears that, as finally located, it 
is the best route for people of state 
generally and will sufficiently connect 
designated communities.—Department 
of Public Works and Buildings v. Legg, 
29 N.H.2d) 515, 374.011. 306. 

N.Y.App.Div. A gasoline station be- 
ing essential incident of modern public 
parkway, which is a “public highway’’, 
such a station may be constructed on 
Hastern State Parkway with state funds 
by superintendent of public works on 
approval of Taconic State Park Com- 
mission in exercise of its power of con- 
trol and management of such parkway, 
without express statutory’ power to 
construct and maintain such_ station. 
Highway Law, § 10.—Anderson y. Ta- 
conic State Park Commission, 28 N.Y. 
S.2d 832, 262 App.Div. 892, reversing 
25 N.Y.S.2d 473, 175 Misc. 942. 


§ 318 

W.Va. If street in city was in fact 
designated by the state road commis- 
sion as a connecting part of a state 
road under the law as it existed prior 
to 1933 when statute providing that 
state road commissioner shall designate 
and may, at any time, relocate and re- 
designate as a connecting part of a 
primary road any bridge or_ street 
within a municipal corporation, became 
effective, the statute providing that 
streets designated as primary roads 
within municipalities shall be taken 
over by the commissioner on July. 1, 
1933, would operate as of the date 
mentioned therein. Code 1937, 17-4- 
26, 17-4-32.—West v. City of Clarks- 
burg, 13 S.E.2d 155. 

The designation of a street within a 
municipal corporation as a connecting 
part of a primary road, must be made 
by an order entered by the state road 
commissioner, so that the street can be 
located with certainty. Code 1937, 17- 
4-26.—West v. City of Clarksburg, 13 
S.H.2d 155. 


§ 319 

N.Y.Ct.Cl. Where state-in construct- 
ing highway changed channel of stream 
and built culvert and bridge with in- 
sufficient capacity for flow of creek so 
that water and ice which normally 
spread out in meadow above claimant’s 
land was thrown down upon his prop- 
erty where it flooded his buildings, the 
state was negligent in construction and 
maintenance of the artificial channel 
and was liable for resulting damage.— 
Inkawhich y. State, 22 N.Y.S.2d 761. 

N.Y.Ct.Cl, A property owner seeking 
to recover against state for fiood dam- 
age had burden of showing that her 
injury was due to negligence of state’s 
employees in construction and mainte- 
nance of state highway culvert.—Farrar 
Rete 29 N.Y.S.2d 490, 176 Misc: 


Where state in constructing highway 
between claimant’s property and river, 
which customarily overflowed its banks 
at flood season, placed culverts under 
highway at location of an _ existing 
flood channel, and thereafter culvert 
was dammed up but dam was washed 
out by first flood, there was no negli- 
gence on part of state, for which claim- 


§ 34614, 


ant could recover for flood damage, 
based either on construction of culvert 
or in leaving culvert open after dam 


failed to hold.—Farrar y. State, 29 N. 
Y.S.2d 490, 176 Mise. 989. 
§ 343 
Ky. The expenditures by Depart- 


ment of Highways for warning signals, 
danger signals and road markers to 
promote the safety and conveniente of 
the traveling public is uniformly recog- 
nized as a legitimate expense and is 
properly chargeable to ‘construction 
and maintenance’ of the highway.— 
Grauman y, Department of Highways, 
151 S.W.2d 1061, 286 Ky. 850. 


§ 34644 

D.C.Ark. Sum donated by state to 
aid paving improvement district in pay- 
ing bonds is paid to entire district, and 
not to property owners whose property 
fronts upon state highway improved by 
Beas and commissioners cannot ap- 
ply 
against lands fronting on state high- 
way to exclusion of lands which do not 
front on such highway. Acts Ark.1931, 
Act 85.—Black v. Street Improvement 
Dist. No. 2 of Dardanelle, 37 F.Supp. 


894, 

Cal. The County Road Fund Act 
should be construed liberally. St.1937, 
p. 2562, § 1622.—City and County of 
San Francisco v. Boyd, 110 P.2d 1036. 

Il. The highway commissioner was 
vested with discretion as to particu- 
lar roads and bridges that should be 
improved with money borrowed’ by 
town under road bond issue, in ab- 
sence of showing that money borrowed 
was to be used on any project or de- 
voted to any particular purpose, ex- 
cept the general direction of statute 
that it was to be used for general 
purpose of building, repairing roads, 
bridges or any other work incident to 
construction thereof. Smith-Hurd Stats, 
e021, 120.—Austin y, Healy, 35 
N.F.2d 78, 376 Ill. 633. 

,Kan. The fact that four county 
highways which entered a city from 
different directions followed certain 
streets within city and that each high- 
way joined another at a point within 
city and that highways had different 
numbers did not destroy character of 
streets as “connecting links” in county 
highway system within statute con- 
cerning duty of boards of county com- 
missioners to apportion and distribute 
money from county and township road 
funds to cities on county highway sys- 
tems for maintenance of streets used as 
connecting links in system of county 
highways. Gen.St.1935, 68-506e—City 
of Osawatomie v. Board of Com’rs of 
oe County, 110 P.2d 748, 153 Kan. 


Ky. The Constitution not only does 
not prohibit counties from making a 
donation to the State Highway Com- 
mission for the purpose of construct- 
ing and maintaining roads within the 
county but the Constitution expressly 
confers such power which has also re- 
ceived legislative sanction. Ky.St. § 
4356t-5; Const. 79.—Grauman _ v. 
Department of Highways, 151 S.W.2d 
1061, 286 Ky. 850. 

The phrase “construction and main- 
tenance’’ with respect to highways has 
a broader meaning’ than that of con- 
struction and maintenance of an actual 
roadbed and is broad enough to in- 
clude everything appropriately con- 
nected with and incidental to the con- 
struction and maintenance of an ef- 
ficient road system, including the ordi- 
nary and usual devices used on roads 
to promote the safety and convenience 
of traffic, as respects power of county 
to make a donation to State Highway 
Commission for construction or main- 
tenance of state road within county. 
Ky.St. § 4356t-5; Const. § 179.—Grau- 
man v. Department of Highways, 151 
S.W.2d 1061, 286 Ky. 850. 

The fiscal court of Jefferson county 
had power to appropriate $500 for pur- 
pose of purchasing and installing an 
automatic stop and go signal on U. 8. 
highway at a point where it passed 
through town of St. Matthews, since 
signal promoted safety and conveni- 
ence of traffic, and was properly clas- 
sified as ‘‘construction or maintenance”, 


state aid to reduction of taxes © 
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Ky.St. § 4856t-5; Const. § 179.—Grau- 
-man y. Department of Highways, 151 
~$.W.2d 1061, 286 Ky. 850. 

Minn. 
highway fund a charge to be used to 
defray general costs of government is 
to that extent violative of constitu- 
tional provision establishing the fund 
and requiring that fund be used solely 
for highway purposes. Laws 1939, ( 
Deesiveart. 2,°§'20; Const. art. 16, § 2— 

Cory v. King, 296 N.W. 506. 

Okl. Claim against county for labor 
chargeable against the county highway 
fund should have been denied where 
claimant failed to establish an unen- 
- eumbered balance in the specific ete 

e 


as 
ft: 


appropriated with which to pay 
claim. 62 OklSt.Ann. §§ 311-816.— 

Board of Com’rs of Pontotoc County 
vy. Campbell, 115 P.2d 256. 2 
Wis. Revenues from motor vehicle 
registration fees, operators’ license 
fees, and motor vehicle fuel _ taxes 
which are paid into the general fund 
of the state treasury and moneys ap- 
_propriated from the general fund to 
the State Highway Commission do not 
constitute “trust funds’ to be used 
xelusively for highway purposes. St. 
939, §§ 14.68(1), 20.49, 25.20, 78.02, 
(85.01, 85.08.—Friedrich v. Zimmerman, 
298 N.W. 760, 238 Wis. 148. 
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Fla. Where contractor dealt openly 
gap fetrly with county in execution of 
the contract for the paving of certain 
treets, and statute under which con- 
ract was executed was subsequently 
invalidated, whether contractor could 
recover on quantum meruit for paving 
is not dependent on the amount of 
e of street improvements by the pub- 
ic, but was dependent upon whether 
ad was of a public nature so as to 
authorize commissioners to have it 


dealt 
a publie road 
undertook in their capacity as su- 
pervisors of the roads to have it paved, 
d county engineer acting for com- 
sSioners staked street out and con- 
red with prospective contractors 
out kina of material best suited to 
oject, and the board adopted resolu- 
n accepting improvement as having 
en done in accordance with contract 
vhich was entered into under an in- 
ralid statute, the contractor could not 
be precluded from recovering for pay- 
ing on quantum meruit basis on ground 
that county commissioners were with- 
— out authority to contract and pay for 
labor and materials sued for. Act 1923, 
¢. 93816; Acts 1927, ec. 12207.—Hills- 
borough County v. Highway Engineer- 
ig & Construction Co., 199 So. 499. 
Where the statute under which pay- 
ing certificates were issued to contrac- 
tor was invalid because never passed 
by Senate, county was liable for the 
reasonable value of work performed 
and materials furnished by contractor 
wpe in good faith paved street, and 

unty could not escape liability for 
e sum represented by a _ certificate 
ivch had never been canceled or held 
nvalid, on ground that certificate con- 
tinued enforceable, and that owner of 
assessed premises described therein was 
estopped from challenging its invalid- 
ity, and that certificate constituted a 
lien against the property on which it 
was intended to be an incumbrance, 
- since relationship between property 
owners and the county was outside 
controversy between county and con- 
tractor. Acts 1923, c. 9316; Acts 1927, 
 ¢, 12207.—Hillsborough County y. High- 
- way Engineering & Construction Co., 
ELI ISO. 49:9. 

Ga, A valid contract to improve and 
construct a section of a state aid road 
established by the highway department 
- may be sublet by the county to a com- 
- petent contractor without advertising 
and letting to the lowest bidder under 
code provision. Code, § 23-1702.—Jones 
y. Graham, 15 S.E.2d 420. 

Mo. Contract for pavement of high- 
way must be definite and specific as to 
what is authorized to be done and com- 


at 
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The statute imposing on the 


way Commission, 149 
transferred 128 S.W.2d 646. ? 

Highway pavement contract provid- 
jing that contractor’s unit contract price 
would be considered as full com- 
pensation for all materials and other 
items entering into the construction of 
pavement, and that no additional com- 
pensation would be allowed for any ex- 
cess thickness was neither prohibited 
nor illegal. Mo.St.Ann. §§ 8115, 8116, 
8119, pp. 6899, 6900, 6903.—Sandy 
Hites Co. v. State Highway Commis- 
sion, 149 S.W.2d 828, transferred 128 
S.W.2d 646. 

N.Y.Sup. Where materials company 
with which paving company contracted 
to furnish materials for the reconstruc- 
tion of a portion of highway, let the 
portion of contract for delivery of such 
materials to an individual, who em- 
ployed another individual, who was 
not recognized as a commercial hauling 
company, to deliver the material, under 
portion of contract providing that if 
materials were hauled by vehicles 
owned or operated by plants furnishing 
the materials or by recognized commer- 
cial hauling company, the furnishing 
and delivery of such matertls should 
not be considered as subcontracting, 
the materials company and the indi- 
vidual to whom portion of contract 
providing for delivery of materials was 
let were ‘‘subcontractors” of the paving 
company.—Moribella vy. Depew Paving 
Co., 29 N.Y.S.2d 297, 176 Misc. 866. 

N.Y.Ct.Cl. Under highway construc- 
tion contract providing that extension 
beyond date of completion shall be for 
such time and upon such terms and 
conditions as shall be fixed by the 
division of highways, which may in- 
clude a charge for engineering and in- 
spection expenses actually incurred up- 
on the work, division of highways is 
not mandatorily required to impose 
engineering charges as a term or, con- 
dition to granting of extension, but 
power to impose such charges is dis- 
cretionary and should not be exercised 
arbitrarily or beyond the contempla- 
tion of parties to contract.—Good 
Roads Engineering & Contracting Co. 
Teuarate, 29 N.Y.S.2d 848, 176 Mise. 
012. 

If a highway construction contract 
is inconsistent with notice to bidders, 
contract is controlling.—Good Roads 
Engineering & Contracting Co. v. State, 
29 N.Y.S.2d 848, 176 Mise. 1012. 

Where highway construction contract 
authorized extension of time by the 
division of highways which was em- 
powered to impose as a condition a 
charge for engineering and inspection 
expenses and contractor proceeded with 
diligence but could not complete con- 
tract within time required, application 
for extension of time should have been 
granted without the imposition of 
charges for engineering and inspection 
work.—Good Roads Hngineering & Con- 
tracting Co. v. State, 29 N.Y.S.2d 848. 
176 Misc. 1012. 

Tex.Civ.App. Road contractors suing 
the state upon construction contract 
must be held to have affirmed provision 
in state highway department’s stand- 
ard specifications, which were attached 
to and made part of the contract, giv- 
ing engineer broad powers to decide 
questions arising under the contract.— 
Martin Bros. v. State, 146 S.W‘2a 782. 
error granted. 

Where bidders for state highway con- 
struction contract stated type of equip- 
ment which they proposed to use, en- 
gineer’s alteration of plans and specifi- 
cations so as to require contractor to 
leave more trees than originally spec- 
ified on the right of way, thus making 
use of such equipment impossible and 
necessitating use of more expensive 
methods, was a ‘material alteration” 
not authorized by contract provision 
empowering engineer to make changes 
and alterations in plans and specifica- 
tions, and contractors were entitled to 
be compensated as for extra work, for 
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Bros. v. State, 146 S.W.2d 782, error 
granted. 

The control given by highway con- 
struction contract to engineer over 
clearing and grubbing ag preliminary 
work did not authorize engineer to 
materially change other provisions re- 
lating to subsequent construction work, 
by requiring contractors to leave more 
trees on the right of way than original- 
ly specified, so as to make construction 
work more expensive.—Martin Bros. v. 
State, 146 S.W.2d 782, error granted. 

Wis. The state highway commission 
can provide for supplemental agree- 
ments in its specifications and its con- 
tracts for highway construction, since 
supplemental agreements which are nec- 
essary in the economy of road construc- 
tion are primarily for protection of 
the state. St.1939, §§ 15.79, 84.06.— 
State ex rel. Lathers v. Smith, 299 N.W. 
43, 238 Wis. 291. 

The state highway commission has 
discretion to require bids at unit prices 
for excavation of different types of ma- 
terial in process of building a highway. 
St.1939, §§ 15.79, 84.06.—State ex rel. 
Lanes yv. Smith, 299 N.W. 43, 238 Wis. 

Under rule that state highway en- 
gineer’s classification of materials as 
rock or common excavation is final and 
conclusive in absence of fraud or gross 
error, whatever his motives, engineer 
may not by purely arbitrary changes in 
classification pave the way for a sup- 
plemental agreement that in effect in- 
creases agreed compensation for com- 
mon excavation. St.1939, §§ 82.02(9), 
84.06.—State ex rel. Lathers v. Smith, 
299 N.W. 48, 238 Wis. 291. 

Wis. A contract supplementing high- 
way construction contract by amending 
contract unit price for rock excavation 
was not void because not approved by 
Governor or state chief engineer, where 
construction contract approved by Gov- 
ernor and state chief engineer contained 
provision that supplemental agreements 
should constitute a part of approved 
contract, and hence supplemental con- 
tract which was simply a modification 
of compensation features of partly exe- 
cuted contract was not governed by 
statute relating to approval of contract 
by engineer and Governor. St.1939, §§ 
15.77(1), 15.79, 84.06.—State ex rel. 
Dabhers v. Smith, 299 N.W. 43, 238 Wis. 


The requirement in statute governing 
bids and contracts for highway con- 
struction, that contracts shall be en- 
tered into subject to statute relating to 
approval of contracts by state chief en- 
gineer and Governor, merely relates to 
initial execution of contract and does 
not relate to a supplemental contract 
amending contract unit price for rock 
excavation, and hence claim under such 
supplemental contract was not invalid 
because not approved by state chief 
engineer. St.1939, §§ 15.77(1), 15.79, 
82.02, 84.06(1, 4).—State ex rel. Lathers 
v. Smith, 299 N.W. 43, 238 Wis. 291. 

Wis. The rules and specifications of 
the highway commission constitute a 
part of all highway contracts. St.1939, 
§§ 15.77(1), 15.79, 84.06.—State ex rel. 


Lathers v. Smith, 299 N.W. 43, 238 
Wis. 291. 
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C.C.A.Ok]. The chief of accounts has 


no authority to make a contract and 
cannot act for the state highway com- 
mission, nor bind the commission by 
indorsing, on the assignment of a high- 
way contractor’s claim filed with the 
commission, a statement that the war- 
rant, when payable, would be 
to the assignee.—Standard Accident. 
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Ins. Co. of Detroit, Mich., v. Federal 
Nat. Bank of Shawnee, Okl., 115 F.2d 
34, adhering to 112 F.2d 692. 
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C.C.A.Okl. An indorsement on the 
assignment of a highway contractor’s 
elaim filed with the state highway 
commission, if constituting an accept- 
ance of the assignment, gives rise to 
an independent contract between the 
commission and the assignee obligating 
the state to pay the assignee and cut- 
ting off defenses of the commission 
against the contractor. 69 OkI.St.Ann. 
§ 93 note.—Standard Accident Ins. Co. 
of Detroit, Mich., v. Federal Nat. Bank 
of Shawnee. Okl., 115 F.2d 34, adher- 
ing to 112 F.2d 692. 

The state highway commission will 
not be held to have accepted an as- 
signment of a highway contractor’s 
claim previously filed with it, thereby 
cutting off defenses against the con- 
tractor, in the absence of a clear show- 
ing of intent to do so. 69 OkI.St.Ann. 
§§ 21, 26, 93 note—Standard Accident 
Ins. Co. of Detroit, Mich., v. Federal 
Nat. Bank of Shawnee, Okl., 115 F.2d 
34, adhering to 112 F.2d 692. 

The chief of accounts has no au- 
thority to make a contract and cannot 
act for the state highway commission, 
nor bind the commission by indorsing, 
on the assignment of a highway con- 
tractor’s claim filed with the commis- 
sion, a statement that the warrant, 
when payable, would be issued to the 
assignee.—Standard Accident Ins. Co. 
of Detroit, Mich., v. Federal Nat. Bank 
of Shawnee, Okl., 115 F.2d 34, adher- 
ing to 112 F.2d 692. 

An indorsement by the chief of ac- 
counts on the assignment of a high- 
way contractor’s claim filed with the 
state highway commission, certifying 
that the claim has been audited, ap- 
proved, and allowed by the commission 
and that the warrant, when payable, 
will be issued direct to assignee, does 
not constitute an acceptance of the as- 
signment and amounts to no more than 
an acknowledgment of notice thereof. 
69 OkI.St.Ann. §§ 21, 26, 93 note— 
Standard Accident Ins. Co. of Detroit, 
Mich., v. Federal Nat. Bank of Shaw- 
nee, Okl., 115 F.2d 34, adhering to 112 
BE.2d 692. 


C.C.A.Pa. Where road construction 
contract required county to furnish 
contractor with sufficient plans and re- 
quired contractor to relocate a town- 
ship sewer-syphon system, even if con- 
tract placed duty upon county to fur- 
nish plans necessary to accompany 
township’s application to Pennsylvania 
state board of health for permit to 
change sewer-syphon system, failure 
to nerform that duty was not cause of 
delay in construction work and did 
not render county liable for breach of 
contract where it was not until some- 
time between March 20 and March 27, 
1939, that the township corrected de- 
fect in system as required by state 
board and then county furnished draw- 
ing in time for township to complete 
its application on March 29. 35 P.S. 
Pa. § 691.207.—Frank vy. Allegheny 
County, 119-+F.2d 614. 

Where road construction contract be- 
tween county and contractor required 
relocation of township sewer-syphon 
system, provision of contract requiring 
county to furnish requisite rights of 
way was required to be read in con- 
junction with requirement that all al- 
terations made to the sewer-syphon 
system should meet the approval of 
the township commissioners and the 
state board of health—Frank y. Al- 
legheny County, 119 F.2d 614. 

Where contract with county for road 
construction required relocation of 
township sewer-syphon system, provid- 
ed that alterations made to system 
should be with the approval of the 
township commissioners and the Penn- 
sylvania state board of health, and 
provided that, if work should be 
stopped by any public authority for 
period of three months without fault 
of contractor, contractor could on ten 
Jays’ notice discontinue performance, 
delay of over three months due to fail- 
ure of township and state board to 


HIGHWAYS 


grant approval justified the contrac- 
tor in abandoning the contract but did 
not render the county liable for breach 
of contract. 35 P.S.Pa. § 691.207.— 
naar v. Allegheny County, 119 F.2d 

Where road construction contract be- 
tween county and contractor required 
relocation of township sewer-syphon 
system but required all alterations 
made in the system to meet the ap- 
proval of the township commissioners 
and Pennsylvania state board of health, 
and contractor, as authorized by con- 
tract, abandoned the contract because 
of delay due to failure of township 
and state board to grant approval, the 
contractor could not recover on quan- 
tum meruit for the work done before 
abandoning the contract.—Frank v. Al- 
legheny County, 119 F.2d 614. 

Where provision of road construction 
eontract giving contractor right to 
abandon contract provided that, in such 
event, liability of county to contractor 
should be determined as provided in 
other paragraphs, one of which gave 
county privilege of terminating con- 
tract and to-take possession of and 
utilize, in completion of the project, 
the materials which were on the site 
of the work, in completing the project 
the county was entitled to appropriate 
the contractor’s materials even though 
the contractor had properly exercised 
his option to terminate the contract. 
PETES v. Allegheny County, 119 F.2d 
Cal.App. In action on construction 
eontract for roadwork on state high- 
way which provided that in case of re- 
moval of slide outside limits of the 
cross-section which came into roadway 
through no fault of contractor, quantity 
of excavations would be computed by 
“average and areas’ method, evidence, 
including expert testimony, sustained 
finding that so-called correction for 
curvatures was a part of method of 
measuring quantity by average and 
areas, where the center line is_on a 
curve. Civ.Code, §§ 1644, 1645.—Caletti 
v. State, 114 P.2d 9. 


Fla. In contractor’s action against 
county to recover on a quantum meruit 
for construction of a street, where evi- 
dence established fair price of materials 
furnished, labor performed in accord- 
ance with specifications and the con- 
tract, and that verdict in any other 
amount would not have conformed to 
the pleadings and proof, trial judge in 
instructing verdict in favor of con- 
tractor and telling jury the amount of 
recovery did not invade province of 
jury as against contention that amount 
claimed to be due was never liquidated 
and should have been left to jury.— 
Hillsborough County v. Highway En- 
pinvering, & Construction Co., 199 So. 
499. 


Where contractor paved certain street 
and in return therefor received certain 
certificate of indebtedness issued under 
invalid statute, and contractor thereaft- 
er sought to recover from county on 
quantum meruit, county could not re- 
sort to the deiense of estoppel which 
might be available to it in a controversy 
with the property owners who were not 
parties to the action. Acts 1923, ¢ 
9316; Acts 1927, ce. 12207.—Hillsbor- 
ough County v. Highway Engineering 
& Construction Co., 199 So. 499. 

Where the statute under which pay- 
ing certificates were issued to contrac- 
tor was invalid because never passed 
by Senate, county was liable for the 
reasonable value of work performed 
and materials furnished by contractor 
who in good faith paved street, and 
county could not escape liability for 
the sum represented by a certificate 
which had never been canceled or held 
invalid, on ground that certificate con- 
tinued enforceable, and that owner of 
assessed premises described therein 
was estopped from challenging its in- 
validity, and that certificate constituted 
a lien against the property on which it 
was intended to be an incumbrance, 
since relationship between property 
owners and the county was outside 
controversy between county and con- 
tractor. Acts 19238, ¢c. 9316; Acts 1927, 
ec. 12207.,—Hillsborough County y. High- 
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way Hngineering & Construction Co., 
199 So. 499. 

In contractor’s action to recover from 
county on a quantum meruit for the 
paving of a street, where there was no 
applicable statute providing for the 
payment of interest, the contractor was 
not entitled to payment of interest on 
the amount found to be due.—Hills- 
borough County y. Highway Engineer- 
ing & Construction Co., 199 So. 499. 

Ky. An assignment of state road 
contractor’s rights in contract to sure- 
ty on contractor’s bond was subject to 
all terms and conditions of contract, 
performance thereof, and contractor’s 
liabilities and obligations thereunder. 
—Southern Exchange Bank v. American 
Surety Co. of New York, 144 S.W.2d 
203, 284 Ky. 251. 

La. A highway contractor is requir- 
ed to furnish at his own expense the 
machinery and implements necessary to 
perform the work he has contracted to 
do.—Louisiana Highway Commission y. 
McCain, 1 So.2d 545, 197 La. 359. 


Miss. The statute imposing liability 
upon original contractor to pay all 
persons who furnish labor, material, 
equipment, or supplies for and in the 
course of the performance of contract, 
includes material and supplies fur- 
nished to a subcontractor doing high- 
way construction work. Code 1930, § 
5009.—Arkansas Fuel Oil Co. v. Trini- 
dad Asphalt Mfg. Co., 198 So. 41. 


Mo. Where highway paving contract 
provided that the contractor’s unit 
contract price for pavement would be 
considered as full compensation for 
all materials and that no additional 
compensation would be allowed for any 
excess thickness, contractor could not 
recover costs of excess thickness on 
theory of breach of implied warranty of 
sufficiency of plans and specifications 
furnished by the highway commission. 
Mo.St.Ann. § 8116, p. 6900.—Sandy 
Hites Co. v. State Highway Commis- 
sion, 149 S.W.2d 828, transferred 128 
S.W.2d 646. 

Where highway pavement contract 
provided that no additional compensa- 
tion would be allowed for any excess 
thickness and state highway commis- 
sion refused to let contractor build 
subgrade above elevation specified, and 
to be sure that pavement would be 
thick enough contractor followed state 
highway inspector’s suggestion of set- 
ting subgrading machinery one-eighth 
of an inch below theoretical ordinates, 
the contractor could not recover the 
costs of excess thickness on ground 
that highway commission produced 
such extra thickness by its interfering 
with and control and direction of con- 
tractor’s performance of the contract.— 
Sandy Hites Co. v. State Highway Com- 
mission, 149 S.W.2d 828, transferred 
128 S.W.2d 646. f 

Inspectors and engineers of state 
highway department had no authority 
to vary terms and_ specifications of 
written contract for pavement of high- 
way. Mo.St.Ann. §§ 8115, 8116, 8119, 
pp. 6899, 6900, 6903.—Sandy Hites Co. 
v. State Highway Commission, 149 S.W. 
2d 828, transferred 128 S.W.2d 646. 

Where highway pavement contract 
provided for pavement seven inches 
thick, but plainly contemplated that 
it would average both more and less 
and specifically provided what was to 
be done in either, or both, situations, 
there was no implied warranty that the 
specifications would produce pavement 
exactly seven inches thick, and there- 
fore contractor could not recover cost of 
excess thickness on ground of breach 
of implied warranty.—Sandy Hites Co. 
vy. State Highway Commission, 149 S. 
W.2d 828, transferred 128 S.W.2d 646. 


N.Y. Where materialman which fur- 
nished labor, material, and equipment 
to contractor improving a publie high- 
way failed to comply with provisions of 
Lien Law requiring filing of notice of 
lien, materialman could not maintain 
an action under the Lien Law to fore- 
close lien and to establish its priority 
as a lienor. Lien Law, § 12.—Amiesite 
Const. Corporation y. Luciano Contract- 
ing & Building Co., 30 N.H.2d 483, 284 
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‘In an action to foreclose a lien, the 
failure of public highway contractor’s 


Teak 


assignee to file his assignment within | 
Beat 


time required by Lien Law and omis- 
ion in assignment of covenant that as- 
gnor “would receive any moneys ad- 
need by assignee as a trust fund 
ould render assignment ineffective as 
gainst those only who were entitled to 
nvoke priority or preferential payment 
nder the section of the Lien Law re- 

— lating to priorities. Lien Law, §§ 16 

5(5).—Amiesite Const. Corporation v. 

Luciano Contracting & Building Co., 30 

H.2d 483, 284 N.Y. 228, affirming 18 
.8.2d 873, 259 App.Diy. 826. 

The subdivisions of the section of the 
nm Law relating to priorities requir- 
g every assignment of money due or 

to become due under a contract for a 

public improvement to contain a cove- 

nant that assignor will receive moneys 
vanced by assignee as a.trust fund, 
providing that funds received by 
ntractor under advances made pur- 
nt to any assignment are trust 

Ae: ds, must be considered and given 

effect with regard to the other provi- 

ons of that section and with regard 

‘other pertinent provisions of the 

en Law. Lien Law, § 25(5, 6).— 

iesite Const. Corporation v. Luciano 

Sontracting & Building Co., 30 N.H.2d 

(83, 284 N.Y. 223, affirming 18 N.Y.S.2d 

3, 259 App.Div. 826. 

; highway contractor’s assignment of 
money due under public improvement 
Eppes was a valid common-law as- 

: mment, even though assignee failed 

(0 file assignment within time required 

by the Lien Law and assignment. did 

) ontain covenant that contractor 

receive money advanced by as- 


er a prior nor subsequent valid 
Lien Law §§ 16, 25(5).—Amiesite 
ynst. Corporation y. Luciano Contract- 
& Building Co., 30 N.H.2d 483, 284 
223, affirming 18 N.Y.S.2d 873, 
»p.Div., 826. 

p.Div. Where contract for re- 
‘tion of state highway and 
located. thereon. provided that 
ctor could secure all the fill neec- 
ry from a certain borrow, and 
_ borrow failed to furnish  suffi- 
t earth fill, contractor was entitled 
to recover from the state the reasonable 

‘alue of additional work and additional 
which contractor was required to 
chase.—Manstin Engineering Cor- 
po goon v. State, 21.N.Y.8.2d 169, 259 
-Div. 1096. 


a “Sup. The provision of Lien Law, 
miting liens upon publie construction 
® persons performing work for con- 
actor, subcontractor, assignee or their 
gal representatives, did not limit in 
y way the filing of a lien by individ- 
ual who was employed by subcontractor 
to deliver materials used by contractor 
_ in the reconstruction of a public high- 
way for the state. Lien Law, § 12.— 
-Moribella vy. Depew Paving Co., 29 N. 
-Y.S.2d 297, 176 Mise. 866. 


tractor who furnished materials and 
the individual to whom was let the 
portion of contract for delivery of such 
'. materials. ' Lien Law, § 12; State 
Finance Law, § 137.—Moribella_ v. 
_ Depew Paving Co., 29 N.Y.S.2da 297, 
" 176 Misc. 866. 

 N.Y.Ct.Cl. A contractor which con- 
tracted with the state to build a high- 
way could not recover from the state 
for money expended by contractor, 


bidding, and no information was with- 
held or deception practiced, and noth- 
ing was demanded of contractor which 
it had not contracted to do.—C. B. 
Whitmore Co. y. State, 29 N.Y.S.2d 559. 

Pa.Com.Pl. A surety company, as as- 
signee of a construction company, and 
in its own right, filed a motion to va- 
eate an award of the Board of Arbi- 
trators made in connection with a con- 
tract between the construction com- 
pany and the Department of Highways. 
The Commonwealth thereupon filed a 
petition raising questions of jurisdic- 
tion. The award had, been made pur- 
suant to the following provision in the 
contract: ‘All questions or disputes 
arising between the parties hereto re- 
specting any matter pertaining to this 
contract or any part thereof or any 
breach of said contract shall be referred 
to the Secretary of Highways and the 
Attorney General of the Commonwealth 
of Pennsylvania, whose decision and 
award shall be final, binding, and con- 
clusive upon all parties without ex- 
ception or appeal; and all right or 
rights of any action at law or in equity 
under and by virtue of this contract 
and all matters connected with it and 
relative thereto are hereby expressly 
waived.” Held, that the agreement be- 
tween the parties was an adoption of 
the so-called common law arbitration, 
and that this Court was without juris- 
diction to entertain this proceeding since 
the parties have agreed that the award 
shall be final, binding, conclusive and 
without appeal.—Seaboard Surety Co. 
y. Commonwealth, 51 Dauph. 203. 

The Act lof 1927, Pole 381,35 ES 5"§ 
161, is not exclusive and did not abro- 
gate common law ‘arbitration; it is 
applicable only when the parties indi- 
eate a clear intention to refer disputes 
to arbitration under the said Act. No 
such intention can be inferred in the 
present case, and, in fact, the arbitra- 
tion clause itself negatives any such 
intention.—Seaboard Surety Co. v. Com- 
monwealth, 51 Daunh. 203. 

Tex.Civ.App. Under contract with 
state for highway construction, giving 
engineer authority to decide all ques- 
tions on quality or acceptability of ma- 
terials furnished and work performed, 
manner of performance and rate of 
progress, interpretation of plans and 
specifications, and acceptable perform- 
ance of the contract, and to act as 
referee, engineer’s determination of the 
amount of excavation of various types 
performed by contractors was binding 
and precluded recovery for allegedly 
larger amount of excavation, in absence 
of showing of engineer’s partiality, 
fraud, misconduct or gross error, or 
failure to exercise honest judgments— 
Martin Bros. v. State, 146 S.W.2d 782. 
Error granted, 

Tex.Ciy.App. Under highway  con- 
struction contract providing that the 
filing of a bid should be presumptive 
evidence that bidder had earefully ex- 
amined plans and specifications as well 
as site of work, it was presumed that 
contractor, when he proposed to com- 
plete construction of highway called 
for by contract within 120 days, knew 
of existence of obstructions on right of 
way and that plang and specifications 
provided that obstructions should be 
removed by the county and not hy the 
state, and hence the trial court in con- 
tractor’s action against the state for 
breach of contract properly exciuded 
testimony with reference to obstrue- 
tions.—Neyland y. State, 151 S:w.2da 
331, error dismissed, judgment correct. 

Where highway construction contract 
provided that the filing of a bid should 
be presumptive evidence that bidder 
had carefully examined plans and 
specifications as well as site of work, 


120 working days specified in contract. 
—Neyland v. State, 151 S.W.2d 331, er- 
ror dismissed, judgment. correct. 

Where highway construction contract 
provided that engineer would furnish 
and set construction stakes and that — 
manner of performance and rate of 
progress of work should be decided by 
engineer, whose decision would be final, 
engineer’s decision not to set stakes 
when requested by contractor to -do 
so was conclusive, in absence of evi- 
dence that engineer in passing on 
manner, of performing contract was 
guilty of fraud, misconduct, or such 
gross mistake as would imply bad 
faith or failure to exercise an honest 
judgment.—Neyland y. State, 151 S.W. 
2d Mea error dismissed, judgment cor- 
rect.” f 

In absence of evidence showing cor- 
rect engineering practices applicable 
to the construction of highways over 
the same or similar terrains as that 


involved in highway construction con- 


tract sued on, the reviewing court was 
unable to determine whether changes 
in plans and specifications made by 
engineer, as he was authorized to do 
under contract, were correct or justi- 
fied, nor could the court conclude, from 
the fact that numerous changes were 
made, that they were unwarranted and 
the result of eaprice or ill will on part 
of engineer toward contractor.—Ney- 
land v. State, 151 S.W.2d 331, error 
dismissed, judgment correct. 

Where highway construction contract 
provided that authorized alterations 
would be indorsed on approved plans 
or shown on supplementary sheets, but 
work was performed in accordance with 
changes made orally or by means of 
oral or written instructions of the en- 
gineer, the variation was a “deviation” 
from the contract rather than an 
“abrogation” thereof, within the rule 
that though deviations do not neces- . 
sarily cause a failure of performance 
or an abrogation, they may entitle the 
parties to extra compensation or dam- 
ages.—Neyland v. State, 151 S.W.2d 
331, error dismissed, judgment correct. 

Where engineer, as the referee un- 
der a highway construction contract, 
made an award of damages against 
contractor ‘and in favor of the state 
but made certain allowances in favor 
of contractor, contractor to reduce 
amount of award in favor of the state, 
avoid it entirely, or replace it with an 
award against the state and in favor 
of contractor, was required, among 
other things, to show that time allow- 
ance made by engineer was incorrect or 
that contractor had suffered a pe- 
cuniary damage by reason of action 
of the state or its employees which 
had not been allowed by engineer in a 
correct and sufficient amount.—Neyland 


v. State, 151. 8.W.2a 331, error dis- 
missed, judgment correct. 
Tex.Civ.App. Where plaintiff fur- 


nished money to subcontractor to fi- 
nance highway subcontractor after be- ] 
ing advised by general contractor that q 
he would remit payments due on sub- 
contract directly to plaintiff, plaintiff ; 
was entitled to have impounded, by a i 
sort of special “‘garnishment’ such 
funds as were due to plaintiff by con- . 
tractor in hands of Highway Depart- 
ment just as if plaintiff had been a 
contractor or laborer who had furnished | 
the labor, material or equipment that . 
went into the public highway improve- 
ment. Vernon’s Ann.Civ.St. arts. 5472a, 
5472b, 6674m.—De Montel v. Brance, 
151 S.W.2d 859. 
Wash. In action against state for 
additional materials and services. fur- 
nished under highway construction con- § 
tract, where contractor claimed that ’ 
road was’ made wider and materials 
were spread thicker than required by 
original plans, contractor had burden 
of proving its measurements and their 
accuracy, and that those measurements 
reflected true amount of materials ac- 
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tually used on construction.—l. Ro- 


mano Engineering Corporation v. State, 
113 P.2d 549. 

In action against state for additional 
materials and services furnished under 
highway construction contract, evidence 
did not sustain trial court’s findings 
that highway had been constructed to 
a width 3.9 feet in excess of that re- 
quired by plans but established to the 
contrary that the road was staked and 
constructed according to the plans, not- 
withstanding a subsequent examina- 
tion of completed highway showed a 
widening of road surface as result. of 
intervening factors.—L. Romano En- 
gineering Corporation y. State, 113 P. 
20: 549, 

Where state established that road 
was correctly staked for a theoretical 
top width of thirty feet and was con- 
structed in reasonable accordance with 
the staking, though subsequent meas- 
urement showed a top or surface width 
of 33.9 feet, contractor could not use 
width measurement of surface subse- 
quent to comnletion of construction as 
foundation for computation of addi- 
tional quantities over contract require- 
ments which it claimed were actually 
placed on road at time of construction. 
—L. Romano Engineering Corporation 
v. State, 113 P.2d 549. 

In action against state for additional] 
materials and services furnished under 
highway construction contract, evidence 
would not sustain recovery insofar as 
it was based on measurements pur- 
porting to show that materials were 
spread to a depth in excess of that 
required by the plans.—L. Romano 
Engineering Corporation v. State, 113 
P.2d 549. 

In action against state for additional 
materials and services furnished under 
highway construction contract, evidence 
would not sustain recovery for addi- 
tional -filler or top course surfacing.— 
L. Romano Engineering Corporation 
v. State, 113 P.2d 549. 

Where highway construction contract 
required payment for base course ma- 
terials- according to quantities com- 
puted from truck loads delivered on 
road way, highway engineer’s failure 
to either measure contractor’s stock 
pile or give rock tickets as receipts 
for truck loads delivered therefrom 
would not require that state accept 
contractor's estimate of rock in stock 
pile and make ‘payment in accordance 
with such estimate, notwithstanding 
alleged accuracy of contractor’s esti- 
mate as to amount of rock which had 
been in stock pile, particularly where 
it had been custom in that highway 
district to use spread stakes and not 
rock tickets.—L. Romano Engineering 
Corporation v. State, 113 P.2d 549. 

In action against state for additional 
materials and services furnished under 
highway construction. contract, evi- 
dence would not sustain recovery for 
additional base course material nor for 
additional selected roadway borrow. 
L..Romano Engineering Corporation v. 
State, 113 P.2d 549. 

In action against state for additional 
materials and services furnished under 
highway construction contract, evidence 
sustained recovery for additional solid 
rock excavation, in absence of evidence 
to contradict contractor’s testimony re- 
garding quantity of solid rock which 
trial court upon personal inspection 
found physically present.—L. Romano 
Engineering Corporation v. State, 113 
P.2d 549. 

Wis. Under specifications of state 
highway commission that classification 
of road excavations as “common excava- 
tion” or “rock excavation” will be 
determined by highway engineer as 
work is performed, and defining rock 
excavation, the engineer’s classification 
of materials as rock or common excaya- 
tion is “final” .and conclusive in ab- 
sence of fraud or gross error and may 
not be questioned by state treasurer, 
notwithstanding engineer has classified 
as rock excavation what another en- 
gineer may have classified differently. 
St.1939, § 82.02(9).—State ex rel. Lath- 
ers vy. Smith, 299 N.W. 43, 288 Wis. 291. 

Under state highway commission's 
specifications defining rock excavation, 
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for which a higher unit price may be 
paid, as including all conglomerate de- 
posits so firmly cemented as to present 
characteristics of solid rock and which 
is not practicable to excavate with pow- 
er shovel except after thorough drill- 
ing and blasting, any deposit or mass 
so firmly cemented that in opinion of 
highway engineer it may be only re- 
moved by described method may be 
classified as “rock excavation’ which 
may include certain “hardpan” which is 
a cemented or compacted deposit. St. 
1939, §§ 82.02(9), 84.06.—State ex rel. 
pate v. Smith, 299 N.W. 48, 238 Wis. 
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Ky. Evidence warranted finding that 
person in charge of concrete work on 
highway construction job was a “sub- 
contractor” and not a “superintendent”, 
and hence such person’s claim for labor 
was covered by contractor’s bond guar- 
anteeing full payment of claims of 
persons supplying labor and materials 
in prosecution of work, notwithstand- 
ing that such person was paid $35 per 
week during period consumed in com- 
pleting contract, and that balance of 
his compensation was to be a percent- 
age of contractor’s net profits. Ky.St. 
§ 2495-2.—Trinity Universal Ins. Co. v. 
Coker, 150 S.W.2d 640, 286 Ky. 261. 

In proceeding to determine whether 
person in charge of concrete work on 
highway construction job was a super- 
intendent or was subcontractor whose 
claim for labor was covered by con- 
tractor’s bond guaranteeing full pay- 
ment of claimants supplying labor in 
prosecution of the work, testimony of 
contractor’s general manager that con- 


crete work was sublet to person in, 


charge thereof, and that such person 
was not superintendent or employee of 
contractor, was competent as throwing 
light on capacity in which such per- 
son performed services for which con- 
tractor was indisputably obligated to 
pay him, and as showing construction 
which the parties themselves placed on 
contract. Ky.St. § 2495-2.—Trinity 
Universal Ins. Co. v. Coker, 150 S.W.2d 
640, 286 Ky. 261. i 

La. Materials which form a compo- 
nent part of completed structure or are 
consumed in the work are considered 
covered by a highway contractor’s 
bond, and the surety on the bond is 
liable therefor. Act No. 224 of 1918, 
as amended by Act No. 271 of 1926.— 
Louisiana Highway Commission y. Me- 
Cain, 1 So.2d 545, 197 La. 359. 

The instrumentalities forming a part 
of highway contractor’s plant or equip- 
ment used in doing work which survive 
performance and remain the property 
of their owner after completion of the 
contract are not, covered by the con- 
tractor’s bond, and the surety is not 
liable therefor. Act No. 224 of 1918, 
as amended by Act No. 271 of 1926.— 
Louisiana Highway Commission v. Me: 
Gain, 1 So.2d 545, 197 La. 359. 

A highway contractor’s bond is a 
purely statutory one, and the liability 
thereon is determined by provisions of 
the bond construed with reference to 
the statute. Act No. 224 of 1918, as 
amended by Act No. 271 of 1926.— 
Louisiana Highway Commission vy. Me- 
Cain, 1 So.2d 545;:197° La. 359. 

Since highway contractor’s bond is 
purely statutory, the court is required 
to look to the statute to find conditions 
of bond, and whatever is written into 
bond not required by statute must be 
read out of bond, and whatever is not 
expressed in it which ought to have 
been incorporated must be read into 
the. bond. Act No. 224 of 1918, as 
amended by Act No. 271 of 1926.— 
Louisiana Highway Commission v, Mc- 
Cain, 1 So.2d 645, 197 La. 359. 

Lumber company-which did not re- 
cover from surety on highway con- 
tractor’s bond the full amount of com- 
pany’s recorded claim was not entitled 
to allowance of 10 per cent. attorney’s 
fees. Act No. 224- of 1918, § 8.— 
Louisiana Highway Commission vy. Mc- 
Cain,-1-S0.2d 545..197,.La..359. 

Miss. As regards liability of surety 
on subcontractor’s bond which guaran- 
teed performance of subcontract of 
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highway construction work and all 
agreements including the carrying of 
public and employers’ liability policies, 
for unpaid premiums on policies issued 
to subcontractor, procuring. of insur- 
ance being a condition precedent to 
right to commence the work, act of 
subcontractor in obtaining insurance 
served to enable it to commence the 
work, and hence surety was benefited 
by such compliance.—Hartford Accident 
& Indemnity Co. vy. Hewes, 199 So. 93, 
ee on suggestion of error 199 So. 

The proper construction of perform- 
ance bond which obligated highway 
subcontractor to ‘carry” liability in- 
surance to determine whether surety 
was liable for premiums does not rest 
upon distinction between word ‘“‘fur- 
nish’, which means to provide or sup- 
ply, and the word “carry”, which 
means to bear the expense of and also 
to keep in force, but test of surety’s 
liability is whether or not requirement 
of carrying insurance was intended for 
benefit only of the public and em- 
ployees of subcontractor and in relation 
to which insurance agencies issuing 
policies were merely incidental bene- 
ficiaries. Code 1930, §§ 2274-2281.— 
Hartford Accident & Indemnity Co. vy. 
Hewes, 199 So. 93, modified on sugges- 
tion of error 199 So. 772. : 

In determining liability of surety on 
faithful performance bond of highway 
subcontractor for premiums on public 
and enbployers’ liability policies issued 
to subcontractor, if there is no am- 
biguity, plain intention of parties can- 
not be disregarded or enlarged by con- 
struction, and to render surety liable, 
it is essential not merely that perform- 
ance of contract shall operate, but that 
it must be so intended for direct benefit 
of agencies issuing the policies.—Hart- 
ford Accident & Indemnity Co. v, 
Hewes, 199 So. 938, modified on sugges- 
tion of error 199 So. 772. 


A surety on faithful performance 
bond of subcontractor doing highway 
construction work was not liable for 
premiums on public and employers’ lia- 
bility policies by reason of provision 
in subcontract which required subcon- 
tractor to ‘carry’? such policies for 
protection of public and subcontractor’s 
employees, since protection intended 
was fully complied with when subcon- 
tractor “carried’’ insurance during 
progress and until completion of the 
work, and insurance agencies issuing 
the policies were merely “incidental 
beneficiaries’ —Hartford Accident & 
Indemnity Co. v. Hewes, 199 So. 938, 
modified on suggestion of error 199 So. 


772, 


Neb. Where contractor owed cement 
company under several contracts © in- 
cluding a highway construction con- 
tract secured by a bond, surety on 
the bond had the legal right to have 
payments by contractor from funds 
derived from the highway contract ap- 
plied to the indebtedness thereunder, 
and was not liable to the cement com- 
pany which, knowing the source of 
the funds, applied them in payment of 
indebtedness under other contracts, 
though cement company was. directed 
to make such application by the con- 
tractor.—Ash Grove Lime & Portland 
Cement Co. v. Moran Const. Co., 296 
N.W. 761. : 


Pa.Com.Pl. One, Holmes, who had a 
eontract with the Pennsylvania Turn- 
pike Commission for work on a certain 
section of the highway executed a 
bond, with the present defendants as 
sureties, conditioned “that if the said 
principal and all subcontractors shall 
promptly make payment for all labor 
performed, services rendered and mate- 
rials furnished in the prosecution of 
the work provided for in said contract 
* * * or in any amendment or ex- 
tension of or addition to the said con- 
tract, the above obligation shall be 
void.” In this action, the plaintiff, a 
subcontractor of Holmes, sued the sure- 
ties, and averred, in his Statement of 
Claim: that between August 1 and 15, 
1939, the plaintiff and Holmes entered 
into a verbal agreement whereby the 
plaintiff, as a subcontractor, was to 
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remove 558,000 cubic yards of ground; 
that prior to October 16, 1939, Holmes 
reduced, by 258,000 cubie yards, the 
yardage to be removed by the plain- 
tiff, and awarded that amount to an- 
other subcontractor; that Holmes and 
the plaintiff thereafter entered into a 
written contract for the excavation of 
360,000 eubie yards; and that between 
August 15, 1939 and the transfer of the 
258,000 cubic yards to the other sub- 
contractor, the said other subcontrac- 
tor, at the instance of the plaintiff, re- 
moved 85,650 cubic yards which the 
plaintiff was to remove. The plaintiff 
: now claims the profit which it would 
have made on the removal of the 85,- 
650 cubic yards which were removed 
by the other subcontractor. Held, that 
- the plaintiff's claim is not one for un- 
paid materials or labor furnished on 
the project or for services rendered, but 
is a claim for breach of the contract 
- by Holmes. Since the bond of the de- 
fendant surety companies does not cov- 
er a breach of contract between the 
contractor and the subcontractors, the 
defendants’ affidavit of defense raising 
questions of law must be sustained.— 
McKenzie Co. v. Fidelity & Deposit Co. 
of Maryland, 50 Dauph. 158. 
Pa.Com.Pl. A statutory demurrer 
_ raising questions of law was dismissed, 
where a sub-contractor sued the surety 
on the general contractor’s bond given 
in the improvement of a state highway, 
defendant surety denying liability for 
the alleged extras due to a change in 
the plans. Plaintiff’s statement was too 
multifarious to be passed upon sum- 
marily without a hearing on the 
merits, in that the major items repre- 
sented compensation for alleged work, 
no part of the suit being brought on 
the basis of the general contract or for 
‘recovery under the terms of the general 
eontract—Commonwealth yv. Seaboard 
Surety Co., 89 P.L.J. 255. 
Wash. Acceptance of work done un- 
der county highway construction con- 
tract by resolution of board of county 
commissioners after partial completion 
of project started running of 30 days’ 
limitation period for filing of claims 
against contractor’s bond, and accep- 
_ tance of work by state was unnecessary 
to start running thereof. Rem.Rev.Stat. 
-§ 1161; Laws 1929, ¢. 88, §§ 1(b). 11, 
18; Laws 1933. c. 41, §§ 14, 17—Haz- 
ard v. C. E. O’Neill Co., 108 P.2d 660. 
A claim filed against county highway 
- construction contractor and bond there- 
of over year and a half after beginning 
of adjustment between county and con- 
tractor, and after completion thereof by 
county commissioner’s acceptance of 
work done under contract, should not 
be allowed, though contract was not 
completed, as required by statute to 
start running of 30 days’ limitation pe- 
riod for filing of claims against bond, 
as claim was not filed within ‘‘reason- 
able time” after discontinuance of work, 
and allowance thereof would prejudice 
surety on bond. Rem.Rev.Stat. § 1161. 
—Hazard v. C. E. O’Neill Co., 108 P.2d 
660. 
After execution, and county commis- 
- sioner’s approval, of contract between 
_ corporation, previously awarded con- 
tract by county for construction of 
highway, and person for whom corpo- 
ration acted in bidding therefor, that 
he should do all work and furnish ma- 
terials necessary to perform construc- 
tion contract, take it over, and assume 
all obligations thereunder, he was not 
 eontractor’s ‘‘agent’’ within provision 
thereof that subcontractor should be 
considered contractor’s agent, so that 
his employee could not recover, as third 
party beneficiary under such provision, 
from contractor and surety on its bond 
for hauling and _ spreading gravel.— 
Hazard vy. C. H. O’Neill Co., 108 P.2d 
660. 


§ 352 

C.C.A.Ohio. A surety bond, given to 
secure contractor’s performance of con- 
tract with county commissioners for 
road work and payment by contractor 
of claims of subcontractors, material- 
men, and laborers for labor and ma- 
terials furnished in performing con- 
tract, imposed an obligation upon sure- 


ty to materialmen no broader in scope 
than statute requiring its) execution, 
and surety became liable under the 
bond only for material or supplies that 
went into or became part of completed 
work.—Hochevar vy. Maryland Casualty 
Co., 114 F.2d 948. 

A materialman, who asserted claims 
against surety on bond given to secure 
eontractor’s performance of contract 
with county commissioners for road 
work and to secure payment by con- 
tractor of claims of materialmen and 
laborers for labor and materials fur- 
nished, had burden of showing extent 
and validity of materialman’s claims.— 
Hochevar v. Maryland Casualty Co., 
114 F.2d 948. 

Where materialman who. asserted 
claims against surety on bond given 
to secure contractor’s performance of 
contract with county commissioners for 
road work and payment by contractor 
of claims of materialmen and laborers 
could not separate parts of claims at- 
tributable to contract secured by bond, 
complete disallowance of materialman’s 
claims was proper. Gen.Code Ohio, § 
8324-1._Hochevar v. Maryland Casual- 
ty Co., 114 F.2d 948. 

§ 353 

Ga.App. Premiums for contracts of 
insurance with road contractor, one 
covering workmen’s compensation and 
employer’s liability coverage, and the 
other public liability and property 
damage coverage, were not covered by 
statute dealing with bonds for public 


contractors, and providing that no 
contract for public works shall be 
valid unless contractor shall give 


bond, payable to state or other body 
contracted with, with good and sufhi- 
cient surety, for use of the obligee and 
of all persons doing “work” or fur- 
nishing “skill,” “tools,” “machinery,” 
or “materials” under or for the pur- 
pose of such contract, and hence the 
insurer could not recover the amount 
of the premiums from the road con- 
tractor’s surety. Code 19338, §§ 23- 
1705 et seq., 114-601, 114-602.—Seibels, 
Bruce & Co. y. National Surety Cor- 


poration, 11 S.H.2d 705. 
§ 355 
Tenn. Where county court, in con- 


templation of use of roadway as a 
state highway, authorized a committee 
to negotiate with interested property 
owners for necessary rights of way 
and the removal therefrom of obstruc- 


tions, and agreements were reached 
with adjoining property owners, and 
beginning with August 18, 1931, and 


running through August 16, 1933, the 
county paid certain sums, the county’s 
claim against the state for reimburse- 
ment was not paid or “settled” prior 
to July 1, 1931, and hence state was 
liable under statute providin that 
the state shall be liable for highway 
expenses. Pub.Acts 1931, ce. 57, § 1.— 
Phillips v. State ex rel. Polk County, 
148 S.W.2d 369. 

_ Lhe primary purpose of the act mak- 
ing the state liable for highway ex- 
penses is to transfer to the state li- 
ability for the payment of the cost of 
rights of way for state highways. Pub. 
Acts 1931, ¢c. 57.—Phillips v. State ex 
rel, Polk County, 148 S.W.2d 369. 


§ 35: 

Pa.Com.Pl. Where highway depart- 
ment removed large trees from front of 
residence, and abutting property own- 
er’s claim for damages refused by view- 
ers, and where on appeal it appeared 
that trees furnished shade to dwelling, 
deadened noise of street and absorbed 
dust from highway, and where trees 
have been in law considered as real 
estate, and Act 1909, provides for pro- 
tection of trees on highway, for removy- 
al where necessary, and for agreement 
between abutting owner and highway 
departments. Rule to quash appeal dis- 
charged and proceedings referred back 
to viewers.—Appeal of Gallagher, 35 
Luz.L.Reg.Rep. 39. 


§ 371 
Fla. If there is doubt as to existence 
of public easement in form of right of 
way, county or municipality must re- 
sort to law action of ejectment against 
persons in possession of land subject 


to easeme 


wood.,198 So. 17. 
Mo. At common law, un 
or unreasonable highway 0 g 
which necessarily impedes or incom- 
modes its use by the traveling public, 
is a “public nuisance”’.—Carson v. Bald- 


win, 144 S.W.2d 134. 
§ 378 aA 
Ala, Counties and municipalities 


have right to maintain highways and 

bring actions to remove unnecessary ob- 

structions from highways or streets re- 

gardless of time the nuisance may have 

esc peed csr Sel | v. Knight, 2 So. 
5. 


§ 380 
S.C. The entry by state highway 
department employee upon _ private 
property for the purpose of removing 
a defective tree which constituted a 
hazard to traffic on a public highway 
would not be a “trespass”, but would 
fall within the scope of the duty of the 
highway department to keep the road 
safe for those who are lawfully upon 
it—Inabinett v. State Highway Depart- 

ment, 12 S.H.2d 848, 196 S.C. 117. 
382 


§ 

Ark. Where road serving some 15 
or 20 families had been in use_ for 
more than 20 years and was graded by 
county and used by school buses, and 
highway authorities had constructed a 
ramp connecting road with highway 
and no gates, fences or other obstruc- 
tions obstructed the road since the 
no fence law of about 1923 and road 
was used openly and without interrup- 
tion, injunction would lie to restrain 
defendants from obstructing use of 
road over defendants’ land since public 
by adverse user acquired right to use 
road. Acts 1923, Act 233 as amended 
by Acts 1925, Act 144.—Harrison v. 
larvey, 150 S.W.2d 758. 

Okl. In actions by the state to en- 
join interference with a right of way 
acquired by the state for highway pur- 
poses, trial court did not abuse its dis- 
cretion in granting mandatory injunc- 
tive relief against those constructing 
buildings on the right of way.—State 
ex rel. State Highway Commission vy. 
Gillam, 105 P.2d 778. 

_Pa.Super. Where township  super- 
visors allowed apparently permanent 
marble monuments to remain for some 
time at intersection of road, and did 
not attempt to explain existence of 
such monuments by any evidence in ac- 
tion to enjoin adjoining owner from 
maintaining hedge and~ monuments, 
implications favorable to adjoining 
owner were to be drawn from presence 
of such monuments, and_ supervisors 
had duty to rebut them.—Bartholomew 
apne ae 17 A.2d 724, 143 Ha.Super. 


§ 390 
Tex.Civ.App. In suit to recover dam- 
ages resulting from defendants’ plow- 
ing up a public road which had been 
used by public for many years and 
removing a culvert thereon, petition 
which alleged that plaintiffs were in- 
jured because they were compelled to 
move their mailbox to a place much 
further from their residence, and that 
they were required to travel a distance 
of three miles further when going to 
and from market, ete., sufficiently 
pleaded damages specially suffered, as 
against a general demurrer, though pe- 
tition would have been vulnerable as 
against a special exception.—Travelers 
Ins), Co.v. Key, 1460 Siw-2ainsis: 
§ 391 

Tex.Civ.App. In suit to recover dam- 
ages resulting from defendants’ plow- 
ing up a public road which had been 
used by public for many years and re- 
moving a culvert thereon, evidence, in- 
cluding testimony of disinterested wit- 
nesses that road was never impassable 
but was continuously used, was insuf- 
ficient to establish special damages 
suffered by plaintiffs of such a nature 
a oe eepeort sien in their 
avor.—Travelers Ins. Co. v. K 
S.W.2d 813. SP 


§ 39 

Iu.App. In action 
town against one who was obstructing 
an alleged public highway by a gate 
placed across the highway, trial court’s 


ms 


for the use of. 


we 


- public road was obstructed by growth 


> evidence.—Io 
f _of ‘Shiloh Valley, i 
, 32 N.B.2a Bey) Il App. 238. 


dis- 


ae : § ‘ 
__Tex.Cr.App. Where evidence 


closed that at least part of road de- 


scribed in prosecution for obstructing a 


of trees and washing of ditches, that 
it could not and had not been used for 
a road for some 20 years, that county 
commissioner had stated that he would 
have to secure a petition to have the 
road opened, but that petition seeking 
opening of the road was never acted 
upon, record failed to disclose that road 
involved was a “public road’’ so as to 
authorize conviction.—Varner v. State, 
145 S.W.2d 198. 


§ 409 ~~ 

U.S.N.H. Where a restriction of the 
use of highways is designed to. pro- 
mote the public convenience in the in- 
terest of all, it cannot be disregarded 
by the attempted exercise of some civil 
right which in other circumstances 
would be entitled to protection. U.S. 
C.A.Const. Amend. 14.—Cox v. State 
of New Hampshire, 61 S.Ct. 762, affirm- 
ing State v. Cox, 16 A.2d 508. 
-D.C.Ky. A _ state in exercising au- 
thority over highways may legislate to 
prevent wear and hazards due to ex- 
cessive size of vehicles and weight of 
Be aney. v. Johnson, 37 F.Supp. 

Mass. The federal government may 
use highways for all purposes neces- 
‘sary or reasonably incidental to carry- 
ing out of powers delegated to it, and 
is not to be thwarted or hampered in 
execution of those powers by state reg- 
ulations, but general control remains 
in the states and may be exercised by 
them to secure safe.and orderly use 
of ways for benefit of all persons and 
agencies in so far as such control can 
be exercised without substantial inter- 
ference with any function of the fed- 
eral government.—Neu v. McCarthy, 33 
ae 570, 309 Mass. 17, 133 A.L.R. 

Mass. The state statute providing 
that federal forces or the militia should 
have right of way in street or highway 
was intended to establish prior right to 
use streets and highways between par- 
ties each of whom would otherwise 
have right to use and occupy them, but 
was not intended to confer upon any- 
one a right to proceed against the ab- 
solute prohibition of some other law. 
G.L.(Ter.Ed.) c. 33, § 58, as added by 
St.1939, ec. 425.—Neu v. McCarthy, 33 N. 
E.2d 570, 309 Mass. 17, 1383 A.L.R. 1291. 

N.H. The state may provide meas- 
ures to prevent the use of highways 
for purposes other than travel, may 
regulate travel, and may forbid any 
particular form of travel, or may per- 
mit it under such terms as it imposes 
within constitutional bounds. Const. 
pt. 1, art. 81; pt..2; art. 5.—State v. 
Cox, 16 A.2d 508, affirmed Cox v. State 
of New Hampshire, 61 S.Ct. 762. 

The state is in oe of a land- 
owner in control of the use of a high- 
way, except that discrimination must 
be fair and that no essential rights 
be impaired. Const. pt. 1, art. 31; pt. 
2, art. 5.—State v. Cox, 16 A.2d 508. 
affirmed Cox y. State of New Hamp- 
shire, 61 S.Ct. 762. 

Or. The use of a highway to conduct 
a private business for profit is privilege 
which ean be granted, withheld or reg- 
ulated by the state—Warren v. Bean, 
115. P-2a_ 167. 

Tenn, Control of the roads of a par- 
ticular county is regarded as an ap- 
propriate subject for local legislation.— 


State ex rel. Horner y. Atkinson, 152 
S.W.2d 620, 177 Tenn. 660. 
Tex. Within certain constitutional 


limitations, the Legislature has exclu- 
sive control over the public roads and 
highways of the state. Vernon’s Ann. 
St.Const. art. 3, § 52.—State v. Hale 
146 S.W.2d 731) modifying 96 S.W.2d 
135: 

Wis. A newly laid concrete high- 
way which was closed to public travel 
was not a “public highway”, and hence 


yS were not applicable to such hig 
, for way. St.1939, § 85.10(21) (a, d).—Peter- 
v. Grif- 


paet at'S 
or pub 


sen v. Jansen 


292. 
§ 410 

_ Colo. The purpose of statute relat- 
ing to motor and other vehicles was to 
prohibit vehicles that would be inju- 
rious to highways, and covered imple- 
ments of husbandry with tires having 
protuberances of any material other 
than rubber projecting beyond tread on 
traction surface of the tire except those 
having protuberances which would not 
in the opinion of the state highway de- 
partment injure the highway as pro- 
vided in one section notwithstanding 
provision in another section excepting 
implements of husbandry. ’35 C.S.A. ¢. 
16, §§ 241(b), 264(c).—People v. Ra- 
pini, 112 P.2d 551, 107 Colo. 363, 134 
A.L.R. 545. 

A binder is a “vehicle” within statute 
prohibiting moving of a vehicle over 
highway having protuberances of any 
material other than metal on wheels. 


» 295 N.W. 30, 236 Wis. 


735 C.S.A. c. 16, § 264(c).—People v. 
Rapini;; 1127) P.2d 551, 107 “Colo:.»363, 
134 A.L.R. 545. 

N.H. The public has no ‘‘vested 
rights” to the use of highways, but 
use thereof is “permissive” and any | 
conditions of permission imposed by 


the state are proper, if not forbidden by 
the Constitution. Const. pt. 1, art. 31; 
pt. 2, art. 5.—State v. Cox, 16 A.2d 
508, affirmed Cox vy. State of New 
Hampshire, 61 S.Ct. 762. 

The right to travel imparts the right 
of communication from one while a 
traveler to others, and travel may be 
by persons congregated in a_ group, 
but, while the reasonable incidents of 
travel are a part of it, the incidents 
do not themselves create or imply the 


right to travel.—State v. Cox, 16 A.2d 


508, affirmed Cox v. State of New 
Hampshire, 61 S.Ct. 762. 

The right of “speech” is an incident 
of the right of “highway travel’’, but 
the right of “highway travel” is not 
inherent in the right of ‘speech’’.— 
State v. Cox, 16 A.2d 508, affirmed Cox 
v. State of New Hampshire, 61 S.Ct. 762. 

W.Va. Use of public highways for 
private profit is a ‘privilege’ and not 
a “right.’—Darnall Trucking Co. yv, 
Simpson, 12 S.E.2d 516. 


§ 417 
Conn. The statute requiring that stop 
sign at intersection on through high- 
way be placed as near as practicable 
to traveled portion of such highway 
permits location of such sign without 
regard to position of property line, and 
elements to be considered in determin- 
ing where it is practicable to place such 
sign include proper regard to giving of 
reasonable notice of intersection to 
drivers approaching it. -Gen.St.Supp. 
1935, § 76c—Olson v. Musselman, 15 
A.2d 879, 127 Conn. 228. 
§ 421 


Ala. Each user of a highway owes 
others duty to exercise reasonable care 
not to injure him after he is aware of 
his presence as well as to discover his 
presence.—Francis v. Imperial Sanitary 


pepe eh & Dry Cleaning Co., 2 So.2d 
Conn. Under statute providing that 


no vehicle shall be permitted to remain 
stationary upon traveled portion of 
any highway, the “traveled portion” 
of the highway comprises only that 
portion intended for normal travel 
and not the shoulders of the road. Gen. 
S$t.1930, 1653.—Nichols v. Williams, 
16 A.2d 605, 127 Conn. 337. 

Ohio App. Under statute providing 
that where crosswalks or cinder paths 
parallel public road or highway, pedes- 
trians shall not walk in, along or upon 
the vehicular traveled portion of such 
public road or highway, except at 
crossings and crosswalks, a “ecross- 
walk” is only found at an intersection 
and not at another place along the 
highway since crosswalks are specially 
paved or marked paths crossing a 
street or road for persons on foot. 
Gen.Code, § 6310-34.—Sprung vy. HB. I. 
Dupont De Nemours & Co., 34 N.H.2d 
41, appeal dismissed 23 N.H.2d 947, 136 
Ohio St. 94. 


Service Cab Co., 11 S.H.2d 115. > 
§ 429 Ree 
Iil.App. It is the duty of persons 
about to cross a dangerous place 
approach it with care commensura 
with the known danger, and when o 
on a public highway fails to use _or- 
dinary precatition while proceedir 
over a dangerous place, such conduct 
is condemned as ‘‘negligence.’’—Russe 
v. Richardson, 31 N.H.2d 427, 308 IL 
App. 11. (3 


§ 438 tet 
Ariz. In statute making it a m 
demeanor to drive any vehicle wh 


or narcotic drugs, “vehicle” 1 
not only all animal-drawn vehicles, 


P.2d 70. 


cidents arising from defects or dan 
gerous conditions on a public roat 
but its duty is merely that of a priva 
corporation to exercise ordinary ¢a 
to prevent injury from defects in | 
highway.—Commonwealth y. Dever, 
S.W.2d 1065, 284 Ky. 150. i 4 

N.Y.Ct.Cl. Under ‘amended statu 
state assumes liability for dama 
caused by misfeasance or negligence 
its officers or employees whether s 
damages are sustained on a highway o 
otherwise or at any time of the yea 
and such misfeasance or neglige 
may be a failure to warn of obstru 
tions or a failure to repair after n 
tice. Highway Law, § 58; Court of 
Claims Act, § 12-a, now § 8.—Torrey vV. 
State, 23 N.Y.S.2d Pi 175 Misc. 259. 


§ 

Kan. The only basis for imposi 
liability on township for accident 
township road is failure to confor 
to the statutory requirements for co: 
struction and maintenance, and liabil- 
ity is not imposed as for common-lay 
negligence. Gen.St.1935, 68-301.—Sell 
v. McPherson Tp., 107 P.2d 670, 15: 
Kan. 731. ( 

Neb. A county, being a political s 
division of the state, and having s 
ordinate powers of sovereignty, is 
liable at common law for negligence 
maintaining a public road or bridg : 
Sate vy. Hitchcock County, 298 N.W 
55 


; 


a 


N.Y.Sup. In action against town, de 
feuse that road including sidewalk and — 
place where accident occurred was 
eounty road exclusively under juris- — 
diction of county board of supervisors 
and exempt from jurisdiction of town 
or its officers was struck out where © 
county constructed the sidewalk, since 
statute imposes on town superintendent — 
of highways the duty of maintaining 
all sidewalks in town constructed by 
county adjacent to county roads. High- 
way Law, § 140, subd, 18—Strauch 
ye eon of Oyster Bay, 25 N.Y.S.2d° 9 
‘Town superintendent of highways ist 
liable for negligence in performance 
of statutory duty to maintain all side- — 
walks in town constructed by county 
adjacent to county roads. Highway 
Law, § 140, subd. 18.—Strauch y. 
Town of Oyster Bay, 25 N.Y.S.2d 809. 

Ohio App. Under statute providing 
that board of county commissioners 
shall be liable in its official capacity 
for damages received by reason of its 
negligence in not keeping a road or | 
bridge in proper repair, the negligence 
that creates liability is not that of 
blockading a road so as to exclude 
publie from its use or in failing to 
warn that road is impassable, but in 


not keeping road or bridge ‘in prop 


. repair for travel. Gen.Code, § 2408.— 

- Sheley v. Swing, 29 N.H.2d 364, 65 
Ohio App. 109. 

- Under statute providing that board 
of county commissioners shall be liable 
in its official capacity for damages re- 
ceived by reason of its negligence in 
not keeping a road or bridge in proper 
‘repair, to create liability as against 
board road must be out of repair and 
such condition must have been caused 
by commissioners’ failure to exercise 
- reasonable care. Gen.Code, § 2408.— 
 Sheley v. Swing, 29 N.E.2d 864, 65 
‘Ohio App. 109. 


4 442 
 €.C.A.Miss. A highway 
f hich had constructed new road under 
- contract requiring contractor to main- 
% n necessary barricades, sufficient red 
lights, and approved danger signals 
and signs, and to take all necessary 
precautions for safety of public, had 

ty prior to final acceptance of high- 
“way, which had been opened to traffic, 
o warn public of any defects or dan- 

gers in and along highway.—c. C. 
; Moore Const. Co. v. Hayes, 119 F.2d 


contractor 


1. A highway contractor doing 
rork in a highway is bound to act 


rights of persons lawfully using the 
way and is liable for injuries result- 
ing from his negligence in the perform- 
ince of the work.—Toler v. Hawkins, 
aeetOo -Po2d= 1041. 
a e liability of a highway contractor 
juries to persons lawfully using 
he way does not depend on contract 
ut arises out of a legal duty devolv- 
g upon contractor as well as upon 
public in general not to obstruct 
or make the highway dangerous for 
erainary use under the circumstances, 
and such duty being to the public gen- 
rally may be enforced by any one if 
nages occur on account of the fail- 
e to perform that duty.—Toler vy. 
wkins, 105 P.2a 1041. 

ha? § 443 


rred by others, including pedestrians 
ng the highway on which the prem- 
s abut.—Nichols v. Donahoe, 34 N.E. 
2d 681, 309 Mass. 241. 

ability for injuries to pedestrian 
ng highway depends on control of 
e instrumentality which caused such 
juries.—Nichols v. Donahoe, 34 N.E. 
681, 309 Mass. 241. 

Tenn.App. The fact that an injury 
ceurs on premises adjoining highway 
es not necessarily preclude a recoyv- 
for injury where the traveler is 
; a voluntary trespasser, but if the 
veler is forced to leave the highway 
order to pass around an obstruction 
place by the landowner, the latter is 
abie for injuries resulting from a 
ngerous condition on his premises 
en though the condition was not in 
such proximity to the highway as to 
render him liable under ordinary cir- 
umstances.—City of Knoxville v. Ba- 
ker, 150 S.W.2d 224. 

Tex.Civ.App. Generally, owner or oc- 
cupant of premises abutting highway 
tmaust exercise reasonable care not to 
jeopardize or endanger safety of per- 
sons lawfully using highway as a means 
of passage or travel, and owner or oc- 

‘cupant is liable for any injury that 
-—s«proximately results from his wrongful 

— acts in such respect.—Skelly Oil Co. v. 
Johnston, 151 S.W.2d 863, error re- 
thas fused. 

ieee A county’s exercise of its right to sur- 
face highway with oil does not change 
duty of person owning or operating 
property adjacent to highway to exer- 
- ¢ise reasonable care not to jeopardize 
or endanger safety of persons lawfully 
using highway as a means of passage or 
travel.—Skelly Oil Co. v. Johnston, 151 
8.W.2d 863, error refused. 

An oil company maintaining gaso- 
line manufacturing plant near highway 
must exercise reasonable care to pre- 
vent injury to travelers on highway as 
result of manner in which company 
utilizes its equipment and plant,—Skelly 


i 


er 


easonably and with due regard for the 


10h 


? Pr 4 


Wiebe, iis Degas 

Oil Co. v. Johnston, 

error refused. 
. AE 8 2 OCS, | MT 

Kan. A township and its officers 
have no statutory duty to lay a road- 
way culvert across a public road of 
adequate length to span a road main- 
tained for travel for a width of 25 
feet.  Gen.St.1935, 68-534, 68-1109.— 
Sell v. McPherson Tp., 107 P.2d 670, 
152 Kan. 731. 

Neb. One of the essential elements of 
the right of recovery against a county 
for negligence in maintaining a high- 
way, is that the highway is one which 
the county is liable to keep in repair. 
Comp.S8t.1929, § 39-832.—Stitzel v. 
Hitchcock County, 298 N.W. 555. 

Pa.Super. Rule applicable to main- 
tenance of streets in towns and cities 
does not apply to roads in rural dis- 
stricts, but a township must provide a 
reasonably safe highway for usual and 
ordinary travel and must repair dan- 
gerous holes or other irregularities in 
highway with suitable material.—Wil- 
letts v. Butler Tp., 15 A.2d 392, 141 Pa. 
Super. 394. 

Pa.Super. A county must maintain 
its roads in a reasonably safe condition 
for use of the general traveling public, 
but latter has duty to use those roads 
in a usual and ordinary manner and to 
exercise reasonable care.—Biearman_ v. 


Allegheny County, 21 A.2d 112, 145 
Pa.Super. 330. 
§ 445 
La.App. Generally, an illegal ob- 


struction of a highway cannot occur 
unless highway has. been actually 
opened and rendered passable for trav- 


eke Oeil vy. Hemenway, 3 So.2d 
§ 447 
Kan. A township had no. duty to 


clean out weeds at east end of culvert 
on township road, so long as their 
presence did not obstruct or hinder the 
culvert’s purpose of facilitating the 
draining of water off the road or road- 
side.—Sell v. McPherson Tp., 107 P.2d 
670, 152 Kan. 731. 

Neb. Failure within a _ reasonable 
time to clear a highway of dangerous 
articles left thereon, or reasonably to 
warn of a dangerous condition, is ac- 
tionable ‘“negligence’.—Swinford . v. 
Finek, 299 NiW. 227. i 

S.C. Where the state highway de- 
partment knew, or by the exercise of 
ordinary care would have known, of 
the defective condition of a tree which 
stood just off the right of way of a 
public highway in close proximity 
thereto, it was the department’s duty 
to remove such tree, or otherwise pro- 
tect the safety of persons using the 
highway.—Inabinett v. State Highway 
rere ee 12 S.H.2d 848, 196 S.C. 
Tenn.App. In determining whether a 
defect or hazard is in such close prox- 
imity to the highway as to render trav- 
eling upon it unsafe, proximity must 
be considered with reference to the 
highway as traveled and used for 
public travel rather than as_ located, 
and the proper test for determining the 
necessity for a barrier, or liability for 
injury is whether the way, would be 
dangerous to a traveler so using it, 
rather than the distance from it of the 
dangerous object or place—City of 
Knoxville vy. Baker, 150 S.W.2d 224, 


§ 450 
Miss. The rule that it is not re- 
quired in the exercise of reasonable 


eare that barricades should be placed 
around or in front of obstruétions or 
other like situations of danger that 
may be found within the space inelud- 
ed between other nearby barricades 
which are sufficient in themselves to 
warn a motorist that he should reason- 
ably expect to encounter to his own 
detriment such impediments to safe 
travel if he should fail to exercise rea- 
sonable care for his own safety by 
keeping a constant lookout and a vigi- 
lant caution as he proceeds within the 
condemned area is applicable to a pe- 
destrian.—Gordon v. Illinois Cent. R. 
Co., 1 So.2d 772, 190 Miss. 789. 

_Neb. Failure within a reasonable 
time to clear a highway of dangerous 
articles left thereon, or reasonably to 


_ Finck, 


Tenn.App. In determining her 
defect or hazard is in such close prop 
imity to the highway as to render t 
eling upon it unsafe, proximity must 
be considered with reference to the 
highway as traveled and used for pub- — 
lic travel rather than as located, and ; 
the proper test for determining the 
necessity for a barrier, or liability for _ 
injury is whether the way would be 
dangerous to a traveler so using it, 
rather than the distance from it of the 
dangerous object or  place.—City of 
Knoxville v. Baker, 150 S.W.2d 224. 

» § 452 

N.Y.App.Div. Reasonable protection 
of public traveling on a town, county, 
or state highway may require at dan- 
gerous points erection and maintenance 
of adequate barriers to warn and 
guard, and absence of such a barrier 4 
may be negligence; the rule of duty 
in such cases being one of reasonable- 
ne&Ss and sufficient protection for travel 
generally.—Mason v. Town of Andes, 

25 N.Y.S.2d 738, 261 App.Div. 354, 
reversing 15 N.Y.S.2d 834. (4 
Wash. A county is under no duty ‘ 
to maintain warning signs along high- 
way unless such duty is prescribed by 
law or the situation is inherently dan- 
gerous or of such a character as to 


‘mislead a traveler exercising reason- 


able care—Johanson vy. King County, 4 
109 P.2d 307. : a 
§ 453 ; 
Cal.App. To make county Hable for , 
injuries and deaths resulting from de- fe 
fect in highway, it is only necessary 
that supervisor in charge of highway } 
have knowledge of the condition, and A 
constructive notice is sufficient. St. 
1923, p. 675.—Ohran yv. Yolo County, 4 
104 P.2d 700. 
Kan. A township is not liable for 
damage caused by defect in township 
highway unless township trustee had 
notice of defect for at least five days 
prior to time damage was sustained. “i 
Gen.St.1935,  68-301.—Kinzie v. New 
CRUSE Tp., 107 P.2d 707, 152 Kan. 


§ 456 

_La.App. If pedestrian saw excava- d 
tion made by defendant near highway E 
and sudden sound of automobile horn 3 
frightened pedestrian so that she ; 
turned hurriedly and fell into exca- / 
vation, there could be no liability on 
part of defendant—Bamburg yv. Stand- © 
ard Oil Co. of Louisiana,'199 So. 411. _ 
_La.App. Negligence on part of plain- 

tiff is a good defense to an action for . 
injuries resulting from defects or ob- 
structions in streets or highways, pro- 4 
vided it is one of the efficient and 
proximate causes of accident, and not : 
a mere condition or oceasion of it.— 
siege v. Town of Jonesboro, 2 So.2d 


Ohio App. Until plaintiff, whose 
house was destroyed by fire when fire 
department was unable to reach it due 
to ditches which board of county com- 
missioners allegedly caused to be dug 
across a road without warning public ; 
that road was blockaded, brought her 
property within perimeter of zone of 
danger created by alleged defect in 
road, no duty was owing to plaintiff by 
commissioners, and, until a duty arose, ; 
no damage suffered. by plaintiff could . 
be proximate result of defect in road 
such as to render board liable to 
plaintiff for loss of house. Gen.Code, § 
2408.—Sheley v. Swing, 29 N.B.2d 364. 
65 Ohio App. 109. : 

Under statute providing that board 
of county commissioners shall be liable 
in its official capacity for damages re- ; 
ceived by reason of its negligence in 
not keeping a road or bridge in proper 
repair, legislature did not intend to 
impose a liability upon a county to re- >= 
spond for all damage, no matter how 7 
far removed from defective road, pro- 
vided only that by a chain of reason- 
ing, no matter how tenuous, defect 
could be connected with damage. Gen. 4 
Code, § 2408.—Sheley v. Swing, 29 N. 
E.2d 364, 65 Ohio App. 109. ; 

A person whose house was destroyed 
by fire when fire apparatus was unable 


me o town 


highway 
insufficien dex 


i 
Ore, 


pair. Gen.Code, § 2408.—Sheley  v. 


Swing, 29 N.W.2d 364, 65 OhioApp. 109. 


§ 461 

La.App. Pedestrian seeking to recov- 
er for injury sustained when she fell 
into an excavation made near public 
highway was held to have seen that 
which she should have seen.—Bamburg 
v. Standard Oil Co. of Louisiana, 199 
So. 411. 

Pedestrian was not required to keep 
her eyes glued to road but she was 
required to look sufficiently well to 
see if her path was clear.—Bamburg 
v. Standard Oil Co. of Louisiana, 199 
So. 411. 

La.App. A traveler on a street or 
highway is required to exercise only 
ordinary care, for his own safety, and 
it need not be shown that he necessari- 
ly came in contact with obstruction or 
defect to warrant recovery for injuries 
against those responsible for mainte- 
nance of street or highway, and such 
general rule is applicable regardless 
of kind or class of the way which is 
being used, and what is “ordinary 
eare” depends upon circumstances of 
each case.—Fallin v. Town of Jones- 
boro, 2 So.2d 516. . 

Ohic A Under statute providing 
that board of county commissioners 
shall be liable in its official capacity 
for damages received by reason of its 
negligence in not keeping a road or 
bridge in proper repair, so long as road 
remains open and _ public is invited 
impliedly to use it, those using it have 
a right to assume that county has per- 
formed its duty to them and that road 
is reasonably safe for travel in_or- 
dinary mode. Gen.Code, § 2408.—She- 
ley v. Swing, 29 N.H.2d 364, 65 Ohio 
App. 109. 

Pa.Super. A person who uses a 
street or highway that is thrown open 
for public travel, knowing that there 
is a safer route which he may take 
to reach his destination, is not neces- 
sarily guilty of negligence because he 
does not take safer route, and it is 
only when danger is so great and ap- 
parent that an ordinarily prudent per- 
son would regard it as dangerous and 
therefore avoid it that trial court can 
say, as matter of law, that person 
using more dangerous route is guilty 
of contributory negligence.—Willetts v. 
pales Tp., 15 A.2d 392, 141 Pa.Super. 
394. 


Pa.Super. One who knows of a _ de- 
fect in a township highway and volun- 
tarily undertakes to test its danger 
when defect could be avoided cannot 
recover from township for injuries sus- 
tained as result of defect.—Willetts v. 
Butler Tp., 15 A.2d 392, 141 Pa.Super. 
394. 

Pa.Super. A county must maintain 
its roads in a reasonably safe condi- 
tion for use*of the general travelling 
public, but Jatter has duty to use those 
roads in a usual and ordinary manner 
and to exercise reasonable care.—Biear- 
man vy. Allegheny County, 21 A.2d 112. 


145 Pa.Super. 330. 
8 463 
Miss. When one is sufficiently 


warned that a public thoroughfare is 
under construction or undergoing re- 
pairs, he should exercise a vigilant cau- 
tion and keep a constant lookout for 
dangers incident to the progress of the 
work.—Gordon y. Illinois Cent. R. Co., 
1 S0.20- 772)" 190 Miss/U789. 
§ 468 

Conn. A court cannot entertain ac- 
tion against town for injury caused by 
highway defect, in absence of compli- 
ance with statute requiring written no- 
tice of injury, and court’s function, 
where such notice has been given, is 
to determine whether it meets statutory 
requirement. Gen.St.1930, § 1420.— 
Main v. Town of North Stonington, 16 
A.2d 356. 


“The statutory provision that notice 


5 eC: . of inaccuracy 
bing injury, if there was no in- 
tention to mislead or town was not 
actually misled thereby, obviates inac- 
curacies in description of injury, but 
cannot supply lack of any description 
thereof. Gen.St.1930, § 1420.—Main vy. 
ae of North Stonington, 16 A.2d 


N.Y.Sup. Statute requiring that no- 
tice be given to town clerk or town 
superintendent of claim based on de- 
fect in highway is constitutional and 
the giving of notice is a “condition 
precedent” to the maintenance of an 
action against town. Highway Law, § 
215.—Strauch v. Town of Oyster Bay, 
25 N.Y.8.2d 809. 

Pa.Com.Pl. In a suit in trespass for 
damages resulting from alleged negli- 
gence in construction in 1933, the 
plaintiff is not barred by the provi- 
sions of the Act of July 1, 1937, P.L. 
2547, 53 P.S. § 2774, which requires 
specific notice to be given within six 
inonths, since the statute of limitations 
only applied to actions occurring after 
its passage.—Skokut v. Washington 
County, 21 Wash. 49. 

8 470 

Conn. A notice to town that woman 
“sot hurt’? and that defective condi- 
tion of road was cause of her “‘getting 
hurt” did not describe injury, as re- 
quired by statute, to authorize recoyv- 
ery of damages for her resulting death, 
since word “hurt” would include any 
injury, whether very trivial or very 
serious, and of whatever nature. Gen. 
St.1930, § 1420—Main v. Town of 
North Stonington, be A.2d 356. 

4 


S 
La.App. Where pedestrian alleged 
that around 9 or 10 o’cloeck in morn- 
ing she was walking about two feet off 
edge of asphalt surface along shoulder 
of highway with an automobile coming 


toward her from opposite direction, 
that another automobile suddenly 
sounded its horn behind pedestrian 


causing her to suddenly turn around 
and as she did so, she fell into an ex- 
cavation about two feet from edge of 
asphalt made by defendant for purpose 
of laying pipeline, that excavation was 
some six feet in length and about two 
feet across, and that heavy rain ob- 
scured pedestrian’s vision, exception of 
no cause or right of action was prop- 
erly sustained since pedestrian’s fail- 
ure to see the excavation constituted 
“negligence” and “want of care’ which 
were the proximate contributing cause 
of her injury.—Bamburg v. Standard 
Oil Co. of Louisiana, 199 So. 411. 

Neb. In an action against a county 
for negligence in maintaining a high- 
way, the petition must sufficiently al- 
lege that the highway is one which the 
county is required to maintain, Comp. 
St.1929, § 39-832.—Stitzel v. Hitchcock 
County, 298 NW, 555. 

Pa.Com.Pl. To the complaint that 
the plaintiff had failed to set forth any 
legal liability on the part of the coun- 
ty for which recovery could be had in 
an action of trespass, it was held that 
the plaintiff had pleaded the loss of 
valuable property rights due to negli- 
geut acts in repairing the highway 
and that the remedy must be in tres- 
pass for such injury.—Skokut vy, Wash- 
ington County, 21 Wash. 49. 


486 

Mass. Whether plaintiff, who fell as 
result of defect in highway, was not in 
exercise of due care at time of fall, so 
that she was barred from recovering 
from town for injuries sustained, was 
for jury.—Sonia v. Inhabitants of Town 
of Billerica, 30 N.B.2d 901, 307 Mass. 
611. 

N.Y.App.Div. The questions of neg- 
ligence of state or subdivision thereof 
because of obstructions in highways 
or thoroughfares or in shoulders of 
highways are questions of fact.—Raf- 
ferty v. State, 24> N.Y.S.2d 689, 261 
App.Div. 80, affirming 16 N.Y.S.2d 685, 
172 Misc. 870. 

Pa,Super. A person who uses a 
street or highway that is thrown open 
for public travel, knowing that there 
is a safer route which he may take 


§ 493 2). Sea 
Fla. The statutes comprising part o 
the general county budgetary law do 
not apply to tote for servicing sp 
cial tax district bonds, such as ref d-— 
ing bonds proposed to be issued on 
behalf of special tax road and bri 
districts in Hillsborough ( 
Comp.Gen.Laws 1927, 


ty, 3 So.2d 481, 
§ 494 ; cy 

Pa.Quar.Sess. A _ petition presente 
under the provisions of Section 90 
the Act of July 18, 1935, P.L. 1299. 
P.S. § 19093—905, is addressed to 
equitable discretion of the court.—A 
plication of Supervisors of Washingt: 
Tp., 28 North. 51. cee 


not the road tax should be inereas 
Application of Supervisors of 
ington Tp., 28 North. 51. samen 

Under the provisions of the 
May 1, 1933, P.L. 103, 53 P.S. § 
—902, there is a mandatory d 
the part of the township sup 


prepare a budget in writing ar 
for their organization meeting in 
uary, Or as soon thereafter as f 


Sees 


arm 
properties, dwelling houses, one m ve 
facturing plant and one slate quarry 
and the petition of its supervisors 


taxpayers of the township and 
no budget has been prepared by the 
supervisors setting forth the estimat 
receipts and the expenditures for t 
current year, the court in the exer 
of its discretion will refuse to grant. 
increase in the road tax of the t 
ship.—Application of Supervisors 
Washington Tp., 28 North. 51, — 


| 


495 . os 

Fla. That section of the special ro 
and bridge districts 
county commissioners’ 


of a railroad within district to pay in 
terest and create sinking fund for pay- | 
ment of bonds, and section providin 
that such tax shall be assessed and col- | 
lected only on taxable property within 
district and other similar statutes, are 
intended to confine the tax to Dropenee : 
which may by law be assessed and col- — 
lected in the district, and do not moc 
fy or amend the statute placing rollin 
stock and other personalty of railroad 
constructively in districts in which rail- 
road mileage is situated, for purposes 
of taxation, and hence rolling stock of 
a railroad not actually situated withi 
a special road and bridge district may 
be constructively allocated thereto for 
purpose of being subjected to ad valor- 
em debt service taxes levied for such a 
district, Comp.Gen.Laws 1927, §§ 960, 
2687, 2688.—Lee vy. Atlantic Coast Line 
R. Co., 200 So. 71. 

The statute requiring railroad prop- 
erty to be valued for taxation on a unit a 
system, and requiring allocation of — 
valuations of personalty used by rail- 
roads to be made to different taxing — 
units by State Comptroller and by him | 


§ 496 


reported to tax assessors for assess- 
ment and collection of taxes on such 
allocated value, makes portion of per- 
sonalty so valued and allocated and re- 
ported to tax assessors constructively 
in the several taxing units for taxation 
purposes, including special road and 
bridge districts, the personalty being 
subject to taxation in the state and a 
part of the railroad mileage being in 
each taxing unit to which allocations 
of values are made. Comp.Gen.Laws 
1927, § 960.—Lee v. Atlantic Coast Line 
R. €o.;, 200 So. 71. 


§ 496 

Ark. A description of land in road 
district tax proceedings and in the tax 
deed thereunder as “R.B.R. S.E. Quar- 
ter of S.W. Quarter, Section :25, Twp. 
18, R. 2 W. 25.88 acres’ was inade- 
quate, and the tax deed thereunder was 
are v. Fischer, 148 -S.W.2d 
159. ; 

Fla. Statutes comprising part of the 
general county budgetary law did not 
authorize the board of county commis- 

sioners of Hillsborough county to im- 
pose an annual tax on all taxable prop- 
erty in special tax road and bridge dis- 
tricts sufficient to service refunding 
bonds proposed to be issued on behalf 
fs of districts, basing such tax on the 
previous three years’ tax collection, 
where bonds were proposed to be is- 
sued under statute authorizing special 
road and bridge districts to issue re- 
funding bonds. Comp.Gen.Laws 1927, 
* §§ 2303-2308; Acts 1931, ¢. 15772.— 

State v. Northeast Tampa Special Road 
and Bridge Dist. of Hillsborough Coun- 
ty, 3 So.2d 481. 

Iu. Each of the acts required by 
statutes requiring highway commission- 
er annually to determine amount neces- 
sary to be raised by taxation for road 
and bridge purposes, to determine tax 
- yate to be certified by him to county 
board and to make certificate and file 
it with county clerk, which certificate 
must be presented to the county board 
at the regular September meeting for 
consideration, is independent and man- 
datory. Smith-Hurd Stats. c. 121, §§ 56, 
62.—People ex rel. Preisel vy. New York 
ant R.. Co.) (32 NiW.2d. 167, 375° 111. 

To obtain approval of board of su- 
pervisors to mandatory provision of 
statute that board give its approval of 
tax levy for road and bridge purposes 
of amount stated in certificate of high- 
Way commissioner, board must have a 
valid certificate presented to it. Smith- 
Hurd Stats. ec. 121, § 56.—People ex rel. 
Preisel v. New York Cent. R. Co., 32 N, 
BH.2d 167, 375 Wl. 574. 

A tax levied by county clerk pur- 
suant to certificate of highway commis- 
sioner of amount to be raised by taxa- 
tion for road and bridge purposes was 
not legally levied where certificate was 
not signed by highway commissioner 
and it should not have been extended. 
Smith-Hurd Stats. c. 121, §§ 56, 62.— 
People ex rel. Preisel v. New York 
a Coi32 N B.20d 167) 375001. 

A defect in certificate of commission- 
er of highways fixing amount to be 

raised by taxation for road purposes 
because certificate was not signed by 
commissioner before it was filed in 
county clerk’s office and amount ex- 

tended against taxpayer's property was 
not cured when county court permitted 
commissioner to affix his signature 
thereafter on the hearing. Smith-Hurd 

Stats. c. 121, §§ 56, 62; c. 120, §§ 716, 
717.—People ex rel. Preisel v. New 
York Cent. R. Co., 32 N.E.2d 167, 375 


* 


Ill. 574. 
Under statute authorizing amend- 
ments in tax proceedings where at- 


tempt to comply with law is ineffective 
on account of informality or clerical er- 
ror, amendments cannot be allowed 

where they add matter essential as a 
basis for the levy of the tax, such as 
signature of highway commissioner to 
certificate of amount required to be 
raised by taxation for road and bridge 
purposes. Smith-Hurd Stats. ec. 120, §§ 
716, 717; c. 121, §§ 56, 62.—People ex 
rel. Preisel v. New York Cent. R. Co., 
32 N.H.2d 167, 375 Ill. 574. 
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Tex.Civ.App. The county 


tended in part but inadequate for the 
servicing of road and drainage district 
refunding bonds, had the power and 
duty to make good the default by levy- 
ing additional taxes, as required by 
decrees of the federal court in bond- 
holders’ suits.—Security State Bank of 
San Juan y. State, 146 S.W.2d 313. 
§ 497 

C.C.A.Mo. The county court of Jack- 
son county, Ark., had power to levy a 
county road tax if a majority of quali- 
fied electors of county had voted a 
public road tax at general election for 
state and county officers preceding 
levy at such election, and it was not 
essential that a majority of those vot- 
ing at election should cast their votes 
for tax, but, if a majority of those who 
voted on question cast their votes 
in affirmative, levy was authorized. 
Const.Ark. Amend. No, 3.—Thompson 
v. State of Arkansas ex rel. Erwin, 
114 F.2d 351. 

Under Arkansas law, purpose of stat- 
utes requiring that “for road tax” and 
“against road tax’? be placed on bal- 
lots submitting to voters question of 
levy of county road taxes, and con- 
cerning duties of certain county officers 
to publish notice of time and place of 
elections and questions submitted to 
electors, is to apprise electors of is- 
sues that will confront them on elec- 
tion day, and if there is compliance 
with statutes, election is valid, irre- 
spective of number of votes cast and, 
if statutes are not complied with, elec- 
tion is valid if there is a_ sufficient 
number of votes cast to show that 
electors were sufficiently informed to 
cast their votes freely and intelligently. 
Pope’s Dig.Ark. §§ 4672, 4673, 4675, 
4756.—Thompson y. State of Arkansas 
ex rel. Hrwin, 114 F.2d 351. 

Under Arkansas law, the people may 
not be deprived of their right of 
suffrage because of failure of officials 
to perform their ministerial duties un- 
der statutes requiring that ‘for road 
tax’”’ and ‘‘against road tax” be placed 
on ballots submitting to voters ques- 
tion of levy of county road taxes, and 
concerning duties of certain county offi- 
cers to publish notice of time and place 
of elections and questions submitted 
to electors. Pope’s Dig.Ark. §§ 4672, 
4673, 4675, 4756.—Thompson y. State 
piystkansas ex rel. Erwin, 114 F.2d 
351. 

Under Arkansas law, 
requiring that “for road tax’ and 
“against road tax’? be placed on bal- 
lots submitting to voters the question 
of levy of county road taxes, and con- 
cerning duties of certain county offi- 
cers to publish notice of time and place 
of elections and questions to be sub- 
mitted to electors, are ‘directory’ and 
not “mandatory”, if proceeding is to 
attack result of an election that has 
been held. Pope’s Dig.Ark. §§ 4672, 
46738, 4675, 4756.—Thompson vy. State 
ae Arkansas ex rel. Hrwin, 114 F.2d 

hs 

Where 2,514 votes were cast in Jack- 
son county, Ark., at election at which 
question of levying a county road tax 
was submitted to voters, and 2,041 
votes were cast on question of authoriz- 
ing tax, of which 1,819 votes favored 
tax, and county judge had stickers 
bearing “for road tax” and “against 
road tax’ delivered to election judges 
and clerks for use of voters on elec- 
tion day, the election was valid and 
levy was authorized, although county 
commissioners failed to place ‘‘For road 
tax” and “Against road tax’? on bal- 
lots, and sheriff’s proclamation of elec- 
tion did not mention road tax ques- 
tion, and commissioners failed to pub- 
lish notice of submission of tax ques- 
tion to electors. Pope’s Dig.Ark. §§ 
4672, 46738, 4675, 4756.—Thompson v. 
State of Arkansas ex rel. Erwin, 114 
F.2d 351. 

498 


§ 

Ark. A description of land in road 
district tax proceedings and in the tax 
deed thereunder as “R.B.R. §.E. Quar- 
ter of S.W. Quarter, Section 25, Twp. 
18, R. 2 W. 25.88 acres” was inade- 
quate, and the tax deed thereunder 


the statutes 


commis- 
sioners’ court, having levied taxes in- © 


159N ua Roses. 
Where the advertisement ‘ 
confirmation to road_ district for road 
district taxes of land were had under 
an improper and void description, tax 
deed of the district to the land was 
void.—Toler v. Fischer, 148 S.W.2d 
159. 

Where description of land in tax 
proceedings for road district taxes and 
in tax deed thereunder was inadequate 
and void, the lower court lacked power 
to sell the land for the road _ district 
taxes assessed against them.—Toler vy. 
Fischer, 148 S.W.2d 159. 

Fla. The act permitting use of mu- 
nicipality’s past-due obligations to pay 
taxes levied for payment of interest on, 
and sinking fund to pay principal of, 
municipal bonds, and statutes provid- 
ing for budget and readjustment, re- 
funding and liquidation of indebtedness 
of financially embarrassed political sub- 
divisions of state, are inapplicable to 
refunding bonds of county and special 
road and bridge districts and special 
tax school districts therein. Acts 1931, 
Bx.Sess., .¢c. 15772; Acts 1935, cc. 16838, 
16965, 17401; Const, art. 9, § 6.—State 
v. South Lake County Special Road and 
Bridge Dist. in Lake County, 198 So. 
832. ; 


§ 499 

Ill. A suit to enjoin the levy and 
collection of taxes for payment of road 
bonds on ground that tax was invalid, 
in that special election held for purpose 
of determining whether t#e bonds 
should be issued resulted in a defeat of 
the proposal as shown by determina- 
tion of board of canvassers, was not a 
suit to contest the result of an elec- 
tion to which town was a ‘necessary 
party”, but was a suit to declare a 
tax invalid, which did not require com- 
pliance with statute pertaining to elec- 
tion contests. Smith-Hurd Stats. ec. 46, 
§ 120.—Lenhart v. Miller, 31 N.H.2d 
781, 375 Ill. 346. 


Mich. Where assessments for town- 
ship road improvements were spread 
by city on property therein located 
through a common mistake of town- 
ship, county, and city on basis of an 
agreement apportioning between town- 
ship and city township indebtedness 
existing when city became incorpo- 
rated, city and its taxpayers, shown to 
have no equities superior to those of 
township taxpayers, were not entitled 
after lapse of many years to have road 
taxes cancelled and to recover money 
paid on assessments. Comp.Laws 1929, 
$$ 2337, 4314 et seq.—City of Farming- 
ton _v. Township of Farmington, 293 
N.W. 911, 294 Mich. 693. 


HOLIDAYS 


§ 4 

Tenn.App. Under statute designating 
certain days as legal holidays and 
Saturday afternoons as_half-holidays 
on which all public offices may be 
closed and business may be suspended 
at the option of the parties in interest 
or managing the same, use of word 
“may” indicates that purpose was to 
make it optional with public officials 
in closing offices, that those days may 
or may not be treated as days of busi- 
ness, and that, whether the one course 
or the other is pursued, there should 
be no just or legal ground of com- 
plaint. Code 1932, § 7520.—Hammick 
v. Gilbert, 144 S.W.2d 5. 

Under _ statute designating certain 
days as legal holidays and Saturday 
afternoons as half-holidays on which 
all public offices may be closed and 
business may be suspended at option 
of parties in interest or managing the 
same, a legal holiday has a different 
status from that of Sunday. Code 
1932, § 7520.—Hammick vy. Gilbert, 144 
S.W.2d 5. 

Under statute designating certain 
days as legal holidays and Saturday 
afternoons as half-holidays. on which 
all public offices may be closed and 
business may be suspended at option of 
parties in interest or managing the 
same, the foreclosure of a mortgage or 
trust. deed is not prohibited or excuséd 
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HOMESTEADS 


5 ye 

©.C.A.9.. Under California law, the 
homestead estate is a sort of “joint 
tenancy” with right of survivorship 
as between husband and wife.—Tooley 
v. Commissioner of Internal Revenue, 
121 F.2d 350. 

Ky. The right to a homestead ex- 
emption is purely statutory and is se- 
cure to a landowner who is an actual 
bona fide housekeeper with a family 
resident in the commonwealth. Ky.St. 
§ 1702.—First Nat. Bank of Jackson 
v. Oliver, 150 S.W.2d 894, 286 Ky. 286. 

A “homestead” is not an “estate 
in land but merely accords the owner, 
if he is a housekeeper with a family, 
the privilege of occupying land_ free 
from claims of creditors. Ky.St. § 
1702.—First Nat. Bank of Jackson, v. 
Oliver, 150 S.W.2d 894, 286 Ky. 286.. 

Tenn. The right of homestead is 
favored by Tennessee courts, and such 
Tight is broadly and liberally con- 
strued. Const. art. 11, § 11.—Hinds v. 
Buck, 150 S.W.2d 1071, 177 Tenn. 444. 


§ 3 

D.C.Ky. The statutory homestead 
exemption in Kentucky is not an “‘es- 
tate” in land, but is merely a right 
of occupancy. Ky.St. § 1705.—In re 
Gibson, 33 F.Supp. 838. - 

Ohio App. A homestead exemption, 
or an exemption in lieu of homestead, 
is not a personal privilege of the debt- 
or, but is for the benefit of the debtor’s 
family and the general public. Gen. 
Code, § 11738.—Troutman v. Wichar, 
28 N.B.2d 953, 64 Ohio App. 410. i 

Okl. Generally, ownership in fee is 
not essential to establish a “homestead” 
right in land which is not an estate in 
land but a mere privilege of exemption 
from execution of such estate as hold- 
er has, and any interest in land, cou- 
pled with requisite occupancy, is suf- 
ficient to support a ‘‘homestead’’ ex- 
emption.—Mercer vy. McKeel, 108 P.2d 
138. 

Tex.Civ.App. ‘“Homestead’’: exeln p- 
tion is a right conferred by law upon 
the head of a family, and unless he 
avails himself of the right by pleadings 
and proof, courts cannot assume facts 
exist against the validity of an existing 
debt and lien, or that the head of the 
family wishes to claim the exemption. 
Vernon’s Ann.Civ.St. arts. 3832, 3839; 
Vernon’s Ann.St.Const. art. 16, §§ 50, 
51.—Roberson v. Home Owners’ Loan 
Corporation, 147 S.W.2d 949, error dis- 
missed, judgment correct. 
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§ 

Minn. The Old Age Pension Act, 
which imposes a lien in favor of the 
state on all realty belonging to a 
recipient of old age pension benefits, 
does not violate the exemption provi- 
sion of the eonstitution. Laws 1939, 
ec. 315; Const. art. 1, § 12—Dimke v. 
Finke, 295 N.W. 75. 


§ 14 

Ark. The homestead laws are reme- 

dial and should be liberally construed 
to effect their beneficent purposes. 
Pope’s Dig. § 7178; Const. art. 9, 
§ 3.—Yadon v. Yadon, 151 S.W.2d 
969. 
Cal.App. The homestead statute is 
tv be construed strongly to protect 
the homestead, and right of a creditor 
to take homestead on forced sale will 
be strictly limited to the instances 
specified therein. Civ.Code, § 1245.— 
Arighi v. Rule & Sons, 107 P.2d 970, 
41 Cal.App.2d 852. 

Fla. Homestead laws are founded 
upon considerations of public policy, 
their purpose being to promote the 
stability and welfare of the state by 
encouraging property ownership and 
independence on part of the. citizens 
and by preserving a home where the 
family may be sheltered and live be- 
yond the reach of economic misfortune. 
Const. art. 10, § 1.—Bigelow v. Dun- 
phe, 197 So. 328, 143 Fla. 603, rehear- 
ing denied 198 So. 138. 

Kan. The constitutional and statu- 
tory provisions relating to homesteads 


MGS, oS 
are liberally construe 
60-3501; Const. art. 


Gen.St.1935, 
15, § 9.—In re 
Dittemore’s Estate, 106 P.2d 1056, 152 
Kan. 574. 

Nev. The rule of liberal construction 
can be applied to constitutional and 
statutory provisions relating to home- 
steads only where there is substantial 
compliance with such provisions. 
Comp.Laws, §§ 3315-3323; Const. art. 
4, § 30.—McGill v. Lewis, 116 P.2d 581. 

Ohio App. Homestead” statutes are 
very liberally construed in favor of 
the debtor and his family. Gen.Code, 
§ 11730.—New Martinsville Grocery Co. 
v. Hannibal Store Co., 29 N.H.2d 226. 
65 OhioApp. 50. 

_Tex.Civ.App. Although homestead 
rights should be vigorously upheld, and 
provisions of Constitution and laws 
for their protection should be scrupu- 
lously adhered to, they should not be 
allowed to become vehicles of fraud 
whereby rights of innocent third par- 
ties may be lost.—Goodrich v. Second 
Nat. Bank of Houston, 151 S.W.2d 276. 
Error refused. 

Utah. Constitutional provision that 
the Legislature shall provide for home- 
stead exemptions is ‘‘mandatory.” Rey. 


S$t.1933, 38-0-1; Const. art. 22, § 1.— 
McMurdie vy. Chugg, 107 P.2d 163. 
Wash. Homestead and exemption 


laws are favored in the law and are to 
be liberally construed.—State ex rel. 
White v. Douglas, 107 P.2d 593. 


1 

Cal.App. Homestead statutes are 
benevolent and remedial in character, 
to protect property from existing debts, 
and may be liberally construed. Civ. 
Code, §§ 1240, 1241.—Parker v. Riddell, 
108 P.2d 88, 41 Cal.App.2d 908. 

Ohio App. Homestead exemption 
laws, or exemption laws in lieu of 
homestead, should be liberally con- 
strued in favor of a judgment debtor, 
and should be strictly construed 
against a judgment creditor. Gen. 
Code, § 11738.—Troutman vy. Hichar, 28 
N.E.2d 953, 64 Ohio App. 415. 

35 


Fla. A husband and wife may con- 
stitute a “family’’ under the homestead 
article of the Constitution. Const. art. 
10, § 1.—Bigelow y. Dunphe, 198 So. 
13, denying rehearing 197 So. 328, 143 
Fla. 603. 

Ky. The right to a homestead ex- 
emption is purely statutory and is se- 
cure to a landowner who is an actual 
bona fide housekeeper with a family 
resident in the commonwealth. Ky.St. 
§ 1702.—First Nat. Bank of Jackson 
v. Oliver, 150 S.W.2d 894, 286 Ky. 286. 

Okl. The “homestead” right, with 
its exemptions from forced sale, can- 
not originate without existence of a 
family consisting of more than one 
person, but when the homestead char- 
acter has. once attached it may con- 
tinue for benefit of a single individual 
who is sole surviving member of fami- 
ly. 31 OklSt.Ann. § 1; 58 OkI.St.Ann. 
§ 311; OklI.St.Ann.Const. art. 12, §§ 1, 
2.—Oklahoma State Bank v. Van Has- 
sel, 114 P.2d 912. 

Tenn. In Tennessee, one does not 
have to reside on the homestead to 
claim a homestead right, and such 
right exists if the head of the family 
owns or is possessed of the land, and 
if there is the relation of father and 
child or husband and wife, there is a 
“family.’”? Const. art. 11, § 11.—Hinds 
v. Buck, 150 S.W.2d 1071, 177 Tenn. 
444, 


§ 36 

Ark. The social status of the “fami- 
ly’ existed between widow and _ her 
daughter, who had always lived with 
her, when widow purchased home and 
moved onto the property, though 
Gaughter had attained her majority, 
was working and earning about $13 a 
week, and paid no rent but contributed 
what she could spare for household 
expenses, and hence mother could claim 
homestead exemption as ‘head of a 
family’. Pope’s Dig. § 7178; Const. 
art. 9, § 3.—Yadon v. Yadon, 151 S.W. 
2d 969. 

Under liberal construction of home- 
stead laws, “head of a family” is one 
in authority where the status or rela- 
tionship of the family exists. Pope’s 
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Dig. § -7178; ~ Const arty 9, § 93-— 
Yadon v. Yadon, 151 S.W.2d 969. . 
_Fla. Under the Constitution, a mar- | 
ried woman may be the “head of a 
family” and as such head of a family 
she may have homestead exemption 
rights in realty owned by her upon — 
which she lives with her husband and F 
her children in a family home. Const. — 
art. 10, § 1—Bigelow v. Dunphe, 198 © 
So. 13, denying rehearing 197 So. 328. 
143 Fla. 603. ) 
Even if there is a presumption of | 
fact. that a husband if living is the 
head of the family, and hence is vested > 
with homestead exemption rights, such 
presumption does not relieve a mort- 
gagee or grantee of duty to ascertain 
rights of those occupying real estate — 
that is being conveyed or mortgaged. 
Const. art. 10, § 1—Bigelow v. Dunphe, — 
198 So. 13, denying rehearing 197 So. 
328, 143 Fla. 603. ii 28 
Ky. The right to a homestead ex- — 
emption is purely statutory and is se- — 
cure to a landowner who is an actual 
bona fide housekeeper with a family | 
resident in the commonwealth. Ky.St. | 
§ 1702.—First Nat. Bank of Jackson v. | 


mepsueks 150 S.W.2d 1071, 177 Tenn 


children living with him when he pu 
chased land, a “homestead,” regardle 
of enforced absence of wife through 
her confinement as an inmate in an 
asylum, was acquired by husband when 
he purchased property, and even i: 
children left the home and husband 
alone remained, the homestead right, 
once acquired, remained with husband. 
Const. art. 11, § 11.—Hinds v. Buck 
150 S.W.2d ego Tenn, 444, 
45 ; 
Tex.Civ.App. The law does not con-— 
template that because the head of a | 
family lives with his’ wife and children i 
on certain property, the occupancy ipso 
facto makes the property his ‘‘home- 
stead”’. Vernon’s Ann.Civ.St. arts. 
3832, 3839; Vernon’s Ann.St.Const. art. | 
16, §§ 50, 51.—Roberson v. Home — 
Owners’ Loan Corporation, 147 S.W.2d — 
949, error Sismesee judgment correct. — 
B ; 


Yo} : 

S.D. Where husband and wife in- — 
tended that new house which was built 
upon certain premises should be their 
home and it was immediately occupied 
and used as their home, premises con- 
stituted the ‘‘homestead” of the hus- 
band and wife, and builder was not © 
entitled to mechanic’s lien against 
premises to secure payment for con- — 
structing house. S$. Di Cig (5077. 07e eee 
Const. art. 21, § 4—-Home Lumber Co. 
v. Heckel, 293 N.W. 549. 

Tex.Civ.App. Although intention in 
good faith to occupy property as home-— 
stead is the prime factor in impressing 
property with ‘‘homestead” character, 
intention alone, without overt acts of 
homestead occupancy, cannot give a 
homestead right, but it is equally true 
that all other things combined cannot 
give property homestead character in 
absence of intention to dedicate it to 
the uses of a home. Vernon’s Ann.Civ, 
St. arts. 3832, 3839; Vernon’s Ann.St. 
Const. art. 16, §§ 50, 51.—Roberson v. 
Home Owners’ Loan Corporation, 147 
S.W.2d 949, error dismissed, judgment 
correct. 

§ 438 


Okl. A purchase of homestead with- 
in statutory limits as to quantity and 
value, with good-faith intention of pres- 
ently residing thereon or residing there- 
onas soon as temporary obstacle to res- 
idence can be removed or necessary 
preparation for residence ean be made, 
is equivalent to “actual occupancy”, 
and property is exempt from lien levy, 
or forced sale—Chennault y. Glenn, 
109 P.2d 811. 

Where husband and wife lived three- 
quarters of a mile from tract of bot- 
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land was being cleared and cultivated, 
and proceeds earned from cultivation 
was used for support and maintenance 
of themselves and their children, and 
parties intended to build home on land 
when it was cleared and made ready 
therefor, the land constituted a “home- 
stead” exempt from levy upon judg- 
ment against. husband.—Chennault v. 
Glenn, 109 P.2d 811. 
- Tenn. In Tennessee, one does not 
‘have to reside on the homestead to 
claim a homestead right, and such 
right exists if the head of the family 
owns or is possessed of the land, and 
if there is the relation of father and 
- child or husband and wife there is a 
“family.” Const. art. 11,:§ 11—Hinds 
ye 150 S.W.2d 1071, 177. Tenn. 


- Tex.Civ.App. Although intention in 
good faith to occupy property as home- 
_ Stead is the prime factor in impressing 
property with ‘homestead’ character, 
intention alone, without overt acts of 
homestead occupancy cannot give a 
homestead right, but it is equally true 
that all other things combined cannot 
give property homestead character in 
absence of intention to dedicate it to 
he uses of a home. Vernon’s Ann,.Civ, 


§§ 50, 51.—Roberson vy. 
Home Owners’ Loan Corporation, 
 $.W.2d 949, error dismissed, judgment 


Bs ‘§ 53 
al.App. Where building is actual 
bona fide residence of a party, ‘he may 
gally select it and land on which it 
is situated as a “homestead”, even 
_ though, incidentally, a part thereof is 
used for other purposes than those of 
family residence.—Coca Cola Bottling 
Co. v. Feliciano, 114 P.2d 604. 
_ Miss. To avail of rule that judgment 
debtor may successfully interpose claim 
of exemption as against execution cred- 
itor at any time before sale under ex- 
- ecution if debtor has actually gone in- 
to occupancy or re-occupancy of land 
as homestead at time of sale, occu- 


mily, and it is not sufficient that it 
as been made a mere part-time lodg- 
g place, while real residence of fam- 
y remains elsewhere.—Bank of Cruger 
Hodge, 198 So. 26. 
Tex.Civ.App. Property is dedicated 
3 a ‘‘Shomestead” by the use thereof as 
 such.—J. R. Watkins Co. v. Dawson, 
145 S.W.2d 901. 
hae rural homestead” exemption com- 
prehends a residence and _ business 
homestead exemption, and _ therefore 
- dedication of a “rural homestead” con- 
sists of the use of a part of a tract for 
a residence and use of the balance for 
support of the family. Vernon’s Ann.St. 
Const. art. 16, § 51.—J. R. Watkins Co. 
v. Dawson, 145 Sten 901. 
58 


_ Cal.App. Where occupants of a resi- 
; dence on lands of record owner were 
employed to operate sawmill and used 
residence for keeping of books of busi- 
ness of lumber yard and mill but did 
not have such title or possession of 
the property as to justify claim of 
homestead, and property was sold on 
foreclosure, in action for use and oc- 
cupaney and judgment declaring pur- 
chaser on foreclosure to be owner, trial 
court did not err in failing to set aside 
homestead to occupants.—Snyder vy. 
Pine Grove pe eee os 105 P.2d 369. 
' L 


Tex.Civ.App. The place of the home- 
stead, and not the business of the head 
ot the family, gives character to it, 
and property may be the homestead 
of a family whether the title is the 
, separate property of either the hus- 
‘ee band or the wife, or community prop- 
, Bee rerson y. LevenfSon, 143 S.W.2d 
419. 

Where husband and wite occupied 
one apartment in apartment house and 
neither husband nor wife had any oth- 
er occupation than that of operating 
rd apartment house, the apartment house 
property was the “homestead” of hus- 


tom land claimed as homestead while — 


which were a business building 


trust deed was invalid.—Person v.. 
enson, 143 S.W.2d 419. : 

Tex.Civ.App. An owner of lot, oo 
an 
separate residence, which was habitu- 
ally leased by him for revenue pur- 
poses and not used in connection with 
his business, was not entitled to claim 
business homestead in portion of lot 
on which residence was located. Ver- 
non’s Ann.St.Const. art. 16, § 50.—Py- 
land v. Sayers, 148 S.W.2d 450, error 


granted. 
§ 68 


Nev. To secure the benefits of the 
constitutional and statutory provisions 
exempting homestead from forced sale 
under process of law, it is necessary 
that a declaration of homestead pe filed 
for record as provided by statute. 
Comp.Laws, § 3315.—McGill vy. Lewis, 
116 P.2a 581. 

Wash. The right to claim a home- 
stead was lost where declaration of 
homestead was not filed within 30 days 
after judgment debtors received notice 
of judgment. Rem.Rev.Stat. § 528.— 
Bonded Adjustment Co. v. Heden, 105 
P.2d 44. 

§ 69 


Cal.App. The statute governing se- 
lection of homestead from wife’s sepa- 
rate property authorizes a joint declar- 
ation of homestead. Civ.Code, § 1239.— 
Parker y. Riddell, 108 P.2d 88, 41 Cal. 
App.2d 908. 

A joint declaration of homestead re- 
citing that parties were husband and 
wife, and executed by both, was suffi- 
cient, though not reciting specifically 
that husband was head of the family, 
since husband was head of the family 
by statutory definition. Civ.Code, §§ 
1238, 1239, 1261, 1263—Parker v. Rid- 
dell, 108 P.2d 88, 41 Cal.App.2d 908. 

Nev. A_ declaration of homestead 
stating that claimants “fare the owners 
as a home of the premises hereinafter 
described, and that it is their intention 
to use and claim the same as a home- 
stead’ was not in compliance with 
statute requiring that the declaration of 
homestead ‘‘shall state” that the hus- 
band and wife are, at the time of mak- 
ing the declaration, residing with their 
family on the premises. Comp.Laws, 
§§ 3315-3323; Const. art. 4, § 30.—Mc- 
Gill vy. Lewis, 116 P.2d 581. 


§ 72 
Wash. The filing of declaration of 
homestead creates a “vested interest’ 
in the property. Rem.Rev.Stats. §§ 528, 


559, 602; Const. art. 19, § 1.—State 

oa rel. White v. Douglas, 107 P.2d 
: § 82 

Ky. The right to a homestead vests 


upon acquisition of property or at any 
time thereafter, while still occupied by 
owner, provided that the owner is or 
becomes a bona fide housekeeper with 
a family, and once the homestead right 
is vested, it is not essential to con- 
tinuance of the right that family of 
owner remain dependent on him or 
continue to be residents of property, 
and death of persons constituting fam- 
ily will not divest owner of his home- 
stead right. Ky.St. § 1702.—First Nat. 
Bank of Jackson vy. Oliver, 150 S.W.2d 
894, 286 Ky. 286, 

The right of homestead vested in a 
landowner in year when landowner 
moved onto property with wife and son, 
and it was not essential to continuance 
of the right that wife continue to live 
thereon or that son should remain de- 
pendent upon landowner or a resident 
of property, and, once vested, neither 
death of wife nor removal of son from 
property divested landowner of his 
right to homestead. Ky.St. § 1702.— 
First Nat. Bank of Jackson y. Oliver, 
150 S.W.2d 894, 286 Ky. 286. 

Tex.Civ.App. Homestead rights at- 
tach to realty when a dedication there- 
of is made for that purpose, and this 
may be done before the fee passes, or 
the entire purchase price paid subject 
to the vendor’s lien.—Hughes y. Gros- 
hart, 150 S.W.2d 827. 

§ 87 
Where declaration 


Nev. of home- 


: -stea 
trust deed, and hence the lien of the 
Lev- p 


residing on premises, the premises were 
not exempt from execution sale on 
ground that they were homestead prop- 
erty. Comp.Laws, § 3315-3323; 
Const. art. 4, § 30—McGill v. Lewis, 
116 P.2d 581. : 


§ 89 : 

Cal.App. Bvidence that building 
across front of lot was flush with side- 
walk, that two of three front rooms 
were used as stores and for bottling 
wines, that third was used as a ware- 
house, that gasoline, beer, wines and 
soft drinks were sold by owner of 
building and that the and his family 
had no other home aside from_ their 
living quarters in the rear of the build- 
ing supported finding that property 
was actual bona fide residence of own- 
er and his wife which could be legal- 
ly selected as a ‘“homestead’”’.—Coca 
SU Reider ted Co. v. Feliciano, 114 P. 


Fla. Evidence that husband was liv- 
ing on land at time of executing deed 
to wife, and at time of his death, and 
with exception of a short period bad 
been living there ever since he pur- 
chased land, established homestead 
eharacter of the land as basis for hold- 
ing the deed to wife invalid.—Jahn vy. 
Purvis, 199 So. 340. 

Neb. Where widow’s petition for or- 
der setting aside to her for life a 
homestead estate in farm occupied by 
widow and decedent was contested by 
heir at law, testimony by tenant, who 
did not intervene in proceeding, that 
such tenant had a homestead estate 
in the farm was insufficient to support 
a finding that farm was homestead of 
tenant at time of decedent’s death, 
where it appeared that tenant had va- 
cated premises prior to entry of decree 
assigning homestead to the widow.— 
In re Kopac’s Hstate, 299 N.W. 489. 

Tex.Civ.App. Evidence that one of 
eotenants, who inherited from father 
a one-tenth interest in tract located 
about 1%, miles from land on which 
he was living, used regularly uncul- 
tivated portion of the tract for pastur- 
age of his stock, and cut firewood and 
posts thereupon, supported finding that 
lien of a subsequent judgment never 
attached to one-tenth imterest inherited 
by cotenant from his father because 
interest had been dedicated as part of 
“homestead’’ prior to abstracting of 
judgment. Vernon’s Ann.Civ.St. arts. 
3314, 5449; Vernon’s Ann.St.Const. 
art. 16, § 51.—J. R. Watkins Co. vy. 
Dawson, 145 S.W.2d 901. 


§ 90 

Tex.Civ.App. Whether an apartment 
house was the homestead of parties 
who executed a trust deed to secure 
notes was required to be determined 
by the facts as they existed at the 
time of the execution of the trust deed. 
—Person y. Levenson, 143 S.W.2d 419. 


94 

S.D. Where tract of land which was 
separated by railroad right of way was 
not within a town plat and did not em- 
brace in the aggregate more than 160 
acres, the land constituted a “home- 
stead” and was not subject to judg- 
ment against owner, unless owner by 
his acts divested the land to its home- 
stead character or estopped himself 
against judgment creditor from assert- 
ing a homestead right therein. SDC 
a ate eer auton v. Scandrett, 293 N. 


§ 97 
Ill.App. Where husband and wife 
owned homestead property as joint 


tenants, and husband left wife who 
continued to reside on the homestead 
property, and thereafter husband di- 
vested himself of his one-half inter- 
est and wife remained on homestead 
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tenant did not 
guish the home- 


of, wife was entitled to exclusive use 
of homestead and rents and profits 
therefrom regardless of its value until 
homestead was extinguished, and was 
not required to account to cotenant 
for such profits. Smith-Hurd Stats. c¢, 
SO MS coe PCL og §§ he! ser 168,1§51'6.—— 
Strickler v. Yates, 32 N.E.2d 681, 309 
Ill.App. 128. ’ 

Neb. A statutory homestead, as be- 
tween mortgagors and mortgagees, is 
not limited to a value of $2,000, but 
covers the value of the entire 160 acres. 
Comp.St.1929, § 40-104.—Evans v. First 
Nat. Bank of Fairbury, 297 N.W. 154. 

Tex.Civ.-App. The value of property 
does not enter into the definition of a 
“homestead”, but it is merely a limita- 
tion on the exemption when established. 
—Person y. Levenson, 143 S.W.2d 419. 


§ 110 

Kan. Two or more lots or parcels 
of land when adjoining and united may 
be included in one homestead, but 
where several parcels are not contigu- 
ous, but are separated by lands of 
others, those parcels cannot be_ in- 
cluded in one “homestead’.—Meech v. 
CUE y, 113 Pp.2d 1091, 153 Kan. 


Where wife had’ a homestead right 
in one acre of tract consisting of 14 
city lots bisected by an alley, which 
separated house from a barn and well 
on opposite side of alley, “homestead” 
could not consist of lots on which 
improvements were located because 
those lots were divided by the alley.— 
Meech v. Grigsby, 113 P.2d 1091, 153 
Kan. 784. ae 


S.D. Where land east of railroad 
right of way, and on which buildings 
were located, was habitually and in 
good faith used as part of homestead, 
and the whole tract, including land on 
west side, was worth less than $5,000, 
fact that the land was separated by 
the railroad right of way did not pre- 
vent the land on the west side from 
being a part of the homestead. SDC 


°51.1709:—Edelman vy. Scandrett, 293 N. 


W. 817. 
§ 120 


D.C.Ky. The purpose of Kentucky 
statute providing for payment of $1,000 
to debtor out of proceeds derived from 
sale of his homestead is not to en- 
hance personal estate of debtor, but is 
to enable debtor to purchase another 
homestead. Ky.St. § 1705.—in re Gib- 
son, 33 F.Supp. 838. 

Under Kentucky statute providing 
for payment of $1,000 to debtor out of 

roceeds derived from sale of his 

omestead, if debtor fails within a 
reasonable time to make investment in 
a newly acquired homestead, the pro- 
tection the law affords debtor against 
claims of creditors is gone. Ky.St. 
1705.—In re Gibson, 33 F.Supp. 838. 


Tenn. Where the entire fee and 
homestead estate are passed by deed 
or decree upon sale of homestead lands, 
the whole of the fund realized from 
the sale represents the homestead.— 
Hutcheson vy. Hutcheson, 143 S.W.2d 
886. 

Tex.Civ.App. An agreement by own- 
er of homestead for sale of caliche 
from homestead to state highway de- 
partment at royalty price of three 
cents per cubic yard for acceptable 
material was not a conveyance of 
“minerals in place’, and hence proceeds 
froin the sale did not constitute pro- 
eeeds from sale of “homestead” or any 
portion thereof in such manner as to 
be exempt from garnishment under 
statute. Rev.St.1925, art. 3834.—Coop- 
er v. Cocke, 145 S.W.2d 275. 


§ 143 
Cal.App. Generally, a fee simple in 


the land is not necessary for establish-. 


ment of a “homestead,” since the “home- 
stead right” is not an “estate in land,” 
but a mere “privilege” of exemption 
from execution of such estate as the 
holder occupies. Civ.Code, §§ 765, 766. 
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te right as provi by statute by 
tendering to the wife the value there- 


‘AOI 


—Arighi y. Rule & Sons, 107 P.2d 970. 
41 Cal.App.2d 852. 5 


Fla. There may be homestead ex- 
emption rights in estates by the en- 
tireties, subject to the wife’s right of 
survivorship in such estate. Const. 
art. 10, § 1—Coleman y. Williams, 200 
So. 207. 

Where husband paid for lot, title to 
which was taken in name of wife, and 
another lot was conveyed to husband 
and wife, husband was the “beneficial 
owner” of the one lot and had an in- 
terest in the other which gave him a 
homestead exemption, subject to wife’s 
right of survivorship, and where both 
lots were used by husband and wife as 
home for themselves and family and 
were so used when judgments were 
obtained against husband and wife 
and subsequently by husband as home 
for himself and children following di- 
vorce, husband was the sole owner of 
the beneficial interest in both lots with 
homestead exemption rights therein. 
Const. art. 10, § 1—Coleman vy. Wil- 
liams, 200 So. 207. 

Iowa. Generally, one holding realty 
under contract to purchase is entitled 
to a homestead exemption except as to 
liability under the contract for the un- 
paid purchase money.—Utley v. Boone, 
299 N.W. 437, 230 Iowa 979. 

Okl. Generally, ownership in fee is 
not essential to establish a “home- 
stead” right in land which is not an 
estate in land but a mere privilege of 
exemption from execution of such es- 
tate as holder has, and any interest 
in land, coupled with requisite oc- 
cupancy, is sufficient to support a 
“homestead’? exemption.—Mercer v. Mc- 
Keel, 108 P.2d 138. 

A husband and wife occupying land 
purchased at guardian’s sale, and 
claiming such land as a homestead may 
assert their homestead rights in such 
land as against creditors and all other 
persons except owners of superior title, 
notwithstanding guardian’s deed is so 
defective that it may be set aside in 
timely action by the ward.—Mercer v. 
McKeel, 108 P.2d 138. 

Tex. Husband and wife could ac- 
quire no homestead right or interest 
in land to which they had no title— 
Greene v. White, 153 S.W.2d 575, re- 
easing White v. Greene, 129 S/W.2d 


Tex.Civ.App. The place of the home- 
stead, and not the business of the head 
of the family, gives character to it, 
and property may be the homestead 
of a family whether the title is the 
separate property of either the husband 
or the wife, or community property.— 
Person v. Levenson, 143 S.W.2d 419. 

Tex.Civ.App. A. party may acquire 
an equitable title in land under a con- 
tract and establish a homestead _ inter- 
est therein before the legal title is 
acquired.—Hughes v. Groshart, 150 S. 
W.2d 827. Sy 

A married man with a family may 


~ acquire homestead rights on land _ to 


which he has only an equitable title 
or in which he owns but an undivided 
interest—Hughes v. Groshart, 150 S. 
W.2d 827. 

§ 158 


Cal.App. A homestead may be ac- 
quired in property in which the claim- 
ant has a life estate.—Arighi v.! Rule 
Sepa 107 P.2da 970, 41 Cal.App.2d 


§ 162 
Cal.App. Where occupants of a resi- 
dence on lands of record owner were 
employed to operate sawmill and. used 
residence for keeping of books of busi- 
ness of lumber yard and mill but did 
not have such title or possession of 
the property as to justify claim of 
homestead, and property was sold on 
foreclosure, in action for use and oc- 
cupancy and judgment declaring pur- 
chaser on foreclosure to be owner, trial 
court did not err in failing to set aside 
homestead to occupants.—Snyder  v. 
Pine Grove Lumber Co., 105 P.2d 369. 

§ 163%) 
Tex.Civ.App. A homestead may be 
established upon land held by tenancy 
in common, provided just rights of 


cotenants are not prejudiced.—J ee es 
Mice? sree Co.” v. Dawson, 145 S.W.2d 


'Tex.Civ.App. 
could hold and assert homestead right 
in their undivided half interest 
realty, regardless of how partition be- 


tween them and owner of other half fr 
interest was effectuated. Vernon’s Ann. — 


St.Const. art. 16 50.—Pyland v. 


nes 
Sayers, 148 S.W.2d 450, error granted. 


Tex.Civ.App. A married man with 
family may acquire homestéad rights 
on land to which he has only «an equita-— 


ble title or in which he owns but an 
Gros- 


undivided interest.—Hughes v. 
hart, 150 S.W.2d 827. 
E § 164 
Ohio App. A_ cotenant 
homestead exemption in undivided real 
ty held in cotenancy, especially wher 


the tenants are husband and wife. | 
§ 11730.—New Martinsville 


Gen.Code, 
Grocery Co. v. Hannibal Store Co., 2 
N.E.2d 226, 65 OhioApp. 50.. 

A judgment debtor could claim home 
stead exemptions in realty owned b 
himself and his wife as tenants in com 
mon, po cade ¢ 11730.—New Martins 
ville Grocery Co. v. Hannibal Stor 
Co., 29 N.B.2d Ae ed OhioApp. 50. 


§ f 
Oki. A “homestead” consists of the 
home of a family, whether title 
lodged in husband or wife, and up 
death of either husband or wife, t¢ 
survivor may continue to possess a} 
occupy the whole homestead, and ho 


stead is not subject to debts of either 
31 OKlSt.Ann. § 1; 58 OkISt. 


yer att 
nn. 3. OkLSt.Ann.Const. art. 12 
§§ 1, 2—Oklahoma State Bank vy. V 
Hasels tie P.2d 912. ae % 
Tex.Civ.App. The place of the 
stead, and not the business of the ewe 
of the family, gives character to it, 
and property may be the homeste 
of a family whether the title is the 
separate property of either the hu 
band or the wife, or community prop 
rane RE coe Vv. Levenson, 143 
; 187 
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/ 


Tex.Civ.App. ‘he place of the home- _ 


stead, and not the business of th 1d 
of the family, gives charact ata 
property may be the homestead of 

family whether the title is the separat 
property of cuter the husband or the 
wife, or community property.—Person > 
v. Levenson, 143 $.W.2d 419... 
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e. to 
exemptions. 


Rev.St.1933, 


38-0-1; 
v. Chugg, 107 P.2d 163. 


§§ 193-195 ‘ 
S8.D. Under constitutional provision 


that the right of a debtor to enjoy |. 


the comforts and necessaries of life 


shall be recognized by wholesome laws ~ 


exempting from forced sale a home- 


stead, the Legislature has no power | 


to differentiate between debts by pro- 


viding that the homestead, or proper- — 


ty declared exempt, shall be’ subject 
to certain debts but not to others, but 
has only the power to define the home- 
stead and specify the property or lim- 
it the amount in value that shall be 
exempt. SDC 51.1707; Const. art. 21, 
§ 4.——Home Lumber Co. v. Heckel, 293 
N.W. 549. 

Under constitutional provision ex- 
empting homestead from forced sale 
and authorizing Legislature to define 
homestead and specify property or 
limit the amount in value that shall be 
exempt, the statute authorizing sale 
of homestead for agreed or reasonable 
eost of material furnished, or labor 
performed in the original erection and 
construction of buildings thereon, was 
void in that it was an attempt to dif- 
ferentiate between debts and discrim- 
inate between creditors, and was not 
within authority of Legislature. SDC 
51.1707; Const. art. 21, § 4—Home 
Lumber Co. v. Heckel, 293 N.W. 549. 


A husband and wife 


nly 


may claim — 


Cag 


S.W.2ds, {cae 


er to it, and» 


Const. art. 22, § 1.—McMurdie _ 


§ 198 : ; 
4 § 198 ; 
) Cal.App. Where proceeds from prop- 
ae erty fraudulently obtained find their 
aR way into a homestead for purposes of 
: seclusion, the right of defrauded credi- 
‘ tor may become paramount to that of 
ee) homestead owner, dependent upon facts 
ae of the case. Civ.Code, ,§§ 1240, 1241.— 
+ --Parker y. Riddell, 108 ‘P.2d 88, 41 Cal. 
fe HA. 20.908; 


§ 199 

ae. Tex.Civ.App. An abstract of judg- 

ae ment does not create a lien on home- 

stead subsequently acquired if home- 
stead was dedicated at moment of its 

-acquisition.—J. R. Watkins Co. v. Daw- 

Bok. son, 145 S.W.2d 901. 

“a ' Where tenant in common, who estab- 
lished homestead right in his undivided 
interest in land as father’s heir, sub- 
sequently. inherited an undivided  in- 
terest in same land as mother’s heir, 
and property was then partitioned, a 
lien of judgment against the tenant 
-in common abstracted after acquisition 
of interest from father and _ before 
acquisition of interest from mother 

{ attached to no part of tract received 

by the tenant in common on partition. 

- -Vernon’s Ann.Civ.St. arts. 3314, 5449; 

- Vernon’s Ann.St.Const. art. 16, § 51.— 

J. R. Watkins Co. v. Dawson, 145 S.W. 

Pen OOL, 

ty Tex.Civ.App. Realty purchased for 

use aS a homestead is exempt to such 

purchaser, notwithstanding there be 
judgment liens recorded against the 
purchaser at the time, since the home- 
stead character and absolute right of 
exemption attaches in such case simul- 
taneously with the acquisition of the 
property in preference to the judgment 

- jiens. Vernon’s Ann.Ciy.St. art. 5449.— 

Hughes v. Groshart, 150 S.W.2d 827. 

; The lien of a judgment properly re- 
corded in the county before the ac- 

_ quisition of realty by judgment debtor, 

who occupied the realty as a home- 

stead, was not superior to the home- 
stead right of the purchaser from the 

_ judgment debtor, who occupies the 

_ premises as a homestead before judg- 

ment debtor had vacated them, not- 

- withstanding deed from debtor was 

placed in escrow under agreement pro- 

| viding for delivery thereof*only upon 


x 


completion of installment payments of 
“purchase price, and several months 
thereafter a correction deed was given 
by debtor and recorded providing for 
payment of purchase price by an in- 
_ stallment vendor’s lien note. Vernon’s 
- Ann,Civ.St. art. 5449.—Hughes v. Gros- 
hart, 150 S.W.2d 827. 
fist Utah. Where agreement to sell land 
and water stock made no provision for 
payment of attorney’s fees in event of 
necessity of legal action to collect un- 
paid purchase price and subsequently 
_ purchaser executed notes which rep- 
_ resented the then unpaid purchase price 
and provided for attorney’s fees in 
event collection by attorney became 
necessary, the homestead exemption in 
favor of the purchaser protected the 
land against forced sale for the attor- 
ney’s fees, since the homestead inter- 
est of the purchaser vested before his 
liability for attorney’s fees arose. Rey. 
St.1933, 38-0-1; Const. art. 22, § 1— 
MeMurdie v. Chugg, 107 P.2d 163. 


claiming the property as a homestead. 
Rev.S8t.1933, 38-0-1; Const. art. 22, § 1. 
—MeMurdie vy. Chugg, 107 P.2d 163. 
§ 211 

Ala. Under express statutory provi- 
gions, vendee’s claim of homestead ex- 
emption is subject .to a vendor’s lien 
for unpaid purchase money or to a 
purechase-money mortgage or contract, 
executed contemporaneously with the 
purchase. Code 1923, § 7884——Coon vy. 
Henderson, 199 So. 704, 240 Ala. 492. 

Okl. A husband may purchase or 
acquire an outstanding title for pur- 
pose of securing enjoyment of home- 
stead rights although he is already in 
possession under a defective title with 
or without consent of his wife, and 
when such is done, it will be presumed 
to have been necessary but such may 
be rebutted by a showing that hus- 


Po 
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Utah, BPExisting liens on property 
eannot be defeated by subsequently’ 


9 ‘\ Theos ie a) vi, ret 


band or wife owned paramount title 
when purchase was made and until it 
is made to appear that a paramount 
title was not acquired consideration 
agreed to be paid will be treated as 


“purchase money”. OkI.St.Ann.Const. 
art. 12, § 2.—Mercer v. McKeel, 108 
P.2d 1388. 


Money paid for land by a third per- 
son directly to grantor for grantee is 
generally considered “purchase money” 
as against homestead right.—Mercer v. 
McKeel, 108 P.2d 1388. 

Land purchased and used for a 
homestead is not exempt from execu- 
tion or sale for purchase price or any 
part thereof. OklI.St.Ann.Const. art. 12, 
§ 2.—Mercer v. McKeel, 108 P.2d 138. 

Tex.Civ.App. A building and loan 
association, which acquired note and 
vendor’s lien from vendors with the 
express understanding that association 
was to have a lien upon the property 
purchased to secure cash advancement, 
and which thereafter received from 
vendees a deed of trust and note re- 
newing and extending the original note 
and vendor’s lien, acquired an interest 
superior to any homestead rights of 
vendees and was entitled to foreclose 
its lien, though vendee occupied the 
property before transaction was con- 
summated. Vernon’s Ann.Civ.St. art. 
3839; Vernon’s Ann.St.Const. art. 16, 
§ 50.—De Busk vy. Jacksonville Build- 
ing & Loan Ass’n, 147 S.W.2d 537, er- 
ror dismissed, judgment correct. 


Utah. A vendor’s lien in amount of 
unpaid purchase price of land attaches 
to the land at the time when agreement 
to sell is executed, andthe lien con- 
tinues and cannot be defeated by a 
later arising claim of a homestead ex- 
emption. Revy.St.1933, 38-0-1; Const. 
art. 22, § 1—McMurdie v. Chugg, 107 
P.2d 163. 

Interest as agreed between parties to 
land purchase agreement, or in ab- 
sence of agreement, legal interest on 
the unpaid purchase price of land is 
included in amount of vendor’s lien 
which attaches to the land for the un- 
paid purchase price when the agree- 
ment to sell is executed, and the in- 
terest is included in the amount of 
the lien which is prior to the home- 
stead exemption claim.  Reyvy.St.1933, 
38-0-1, Const. art. 22, § 1—McMurdie 
v. Chugg, 107 P.2d 163. 

A vendor who executed agreement to 
sell land and water stock had a ven- 
dor’s lien for unpaid purchase price 
and six per cent. interest agreed on by 
the parties, which could not be defeat- 
ed by purchaser’s claim of homestead 
exemption. Rev.St.1933, 38-0-1; Const. 
art. 22, § 1.—McMurdie v. Chugg, 107 
Pi2d' 163. " 
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Iowa. Where lien’ on junior mort- 
gage was lost because of failure of 
holder of junior mortgage to redeem 
within nine months after foreclosure 
sale under senior mortgage but debt 
secured by the junior mortgage rep- 
resented part of purchase price of 
homestead property which had been 
sold to mortgage debtor, judgment for 
the debt became lien upon the home- 
stead which was not exempt from ex- 
ecution, since the debt was considered 
as having been contracted prior to the 
acquisition of the homestead. Code 
1939, § 10155, subd. 1.—Anderson y. 
Renshaw, 294 N.W. 274. 


§ 224 

Ill.App. A corporation, combining 
claims against owner of house and lot 
for balance due on judgment note for 
contract price of roof, put on house by 
corporation, and attorneys’ fees pro- 
vided for by note, in single judgment 
on note, and proceeding to sale of 
property under such judgment, failed 
to bring its rights within statutory 
provision that no homestead property 
shall be exempt from sale for debt in- 
eurred for improvement thereof, so 
that sheriff’s sale and deed of property 
to corporation did not deprive such 
owner of his homestead rights therein. 


Smith-Hurd Stats. c. 52, §§ 1, 3.—Bie-. 


bel Roofing Co. v. Pritchett, 30 N.H.2d 
196, 307 Ill App. 247, transferred 25 
N.B.2d 800, 373 Ill. 214. x 


HOMESTEADS 


- 


5 Wy a ea a y 
Iowa. A lien, obtained on hom 
property by judgment on note for 
of materials used exclusively in im- 
provement of homestead and 


be enforced, in absence of others’ in- 
tervening rights, though right to fore- 
close mechanic’s lien on such property 
has been lost under statute of _limita- 
tions. Codes 1935, 1939, § 10155, subd. 
3; §§ 10278, 10296; Acts 40th. Gen. 
Assem. ¢. 223, § 8—Moffitt v. Dennis- 
ton & CeCe aint N.W. 731. 


Kan. Court was not precluded from 
declaring an indebtedness due from 
husband to deceased wife’s estate to 
be a lien on the homestead, on ground 
that lien could be created only in the 
manner prescribed in the Constitution, 
where indebtedness was created by ad- 
vancement by wife of money to hus- 
band to pay a valid mortgage on the 
realty. Const. art. 15, § _9.—Tillot- 
aon v. Goodman, 114 P.2d 845, 154 Kan. 


227 
Cal.App. The lien of a judgment 
does not attach to a homestead.—Coca 
Cor anh ae Co. v. Feliciano, 114 P. 


Tex.Civ.App. A judgment lien prop- 
erly abstracted, recorded and indexed 
as provided by statute, making certain 
judgments a lien upon defendant’s real 
estate situated in the county, does not 
operate upon the property impressed 
with homestead rights. Vernon’s Ann. 
Civ.St. art. 5449——Hughes y. Groshart, 
150 S.W.2d 827. ua 


8 

Iowa. [Wxecution issued under judg- 
Inent which became lien on homestead 
because debt on which judgment was 
based represented part of purchase 
price of homestead, was required to be 
general and other property liable to 
execution was required first to be ex- 
hausted. Code 1939, § 10155, subd. 1. 
—Anderson y. Renshaw, 294 N.W. 274. 
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§ 

C.C.A.Tex. Under Texas law, a con- 
tract to convey a one-half interest in 
mineral rights of homestead tract was 
unenforceable from beginning.—Jones 
ue Continental Royalty Co., 

Fla. Homestead may be alienated to 
some of owner’s children if done in 
good faith for appropriate considera- 
tion and for no illegal purpose.—Par- 
rish v. Robbirds, 200 So. 925. 

Tex.Com.App. A divorced wife may 
incumber her homestead as she chooses. 
—Straus v. Brooks, 148 S.W.2d 393, 
reversing 126 S.W.2d 542. 

5 , 


25 

Tex.Civ.App. The rule that convey- 
ance of realty, under partition agree- 
ment to cotenant assuming debt se- 
cured by lien against other cotenant’s 
moiety only, with creditor’s consent, 
creates lien against entire property 
conveyed, cannot create or fix addi- 
tional lien on homestead to secure debt 
not theretofore secured by it, except 
for purposes authorized by Constitu- 
tion and statute. Vernon’s Ann.Civ.St. 
art. 3839; Vernon’s Ann.St.Const, art. 
16,°§ 50.—Pyland v. Sayers, 148 S.W. 
2d 450, error granted. 

One assuming payment of note, se- 
cured by vendor’s lien on undivided 
half interest, theretofore conveyed by 
him to maker, in realty wherein gran- 
tor claimed business homestead, in 
consideration of portion thereof set 
apart to grantor by partition deed pro- 
viding that note should constitute lien 
against such portion, did not enlarge 
lien to cover homestead interest. Ver- 
non’s Ann.St.Const. art. 16, § 50.— 
Pyland vy. Sayers, 148 S.W.2d 450, 
error granted. 

An asserted lien on land is void and 
unenforceable to extent that it would 
constitute additional lien on homestead 
to secure existing indebtedness not 
theretofore secured by it, and renewal 
or extension of such lien is equally 
ineffective. Vernon’s Ann.St.Const. art. 
16, § 50.—Pyland vy. Sayers, 148 §. 
W.2d 450, error granted. 

256 

Neb. Where wire of an insane hus- 

band did not join with the guardian, 


levy 
thereon under general execution, may 


215) EZ 


gage was not 
against the homestead. Comp.St.1929, 


» had been duly 
t; he execution of a mortgage 
the homestead property, the mort- 
enforceable as _a_ lien 


§ 40-104.—Hvans vy. First Nat. Bank of 
Fairbury, 297 N.W. 154. 

Ohie. The statute, providing that a 
deficiency judgment rendered on an 
indebtedness evidenced vy a mortgage 
on a homestead, shall not be enforcea- 
ble after two years, is not unconstitu- 
tional. Gen.Code, § 11663-1.—Montalto 
a aVared 34 N.H.2d 765, 138 Ohio 

Oki. A homestead may be sold and 
conveyed by its owner and purchaser 
will take title free of all judgment 
liens or debts except those enumerated 
in constitution, and creditors cannot 
complain whatever the consideration of 
such conveyance or motive for making 
eonveyance may have been. 31 OKI.St. 
Ann. § 1; 58 Ok1.St.Ann. § 311; Okl. 
St.Ann.Const. art. 12, §§ 1, 2.—Okla- 
homa State Bank v. Van Hassel, 114 
P.2d 912. 

§ 259 


Fla. Where a married woman is the 
head of a family residing with the 
family on a home place, she cannot 
legally convey or mortgage such home 
place unless her husband joins her as 
required by the Constitution, even 
though she owns the home place and 
is a free dealer under the statute. 
Gonst.).art. 10, §§ 1, -4.—Bigelow ‘v. 
Dunphe, 198 So. 13, denying rehearing 
197 So. 328, 143 Fla. 603. 

Provision of Constitution that all 
property of a wife owned by her be- 
fore her marriage or lawfully acquired 
afterward shall be her separate prop- 
erty and not subject to husband’s debts 
without her consent given by some 
instrument in writing does not modify 
or affect operation of constitutional 
provision regulating the execution of 
conveyances and mortgages of home- 
stead realty, whether the wife or the 
husband is the head of the family and 
the owner of the homestead_ realty. 
Const. arts. 10, 11.—Bigelow v. Dunphe, 
198 So. 13, denying rehearing 197 So. 
328, 143 Fla. 603. ; 

Tex.Com.App. The homestead right 
of wife and husband attached to wife’s 
separate estate did not destroy wife’s 
power to convey separate estate with- 
out joinder of insane husband. Ver- 
non’s Ann.Civ.St. art. 4618.—Ross v. 
Tide Water Oil Co., 145 S.W.2d 1089, 
affirming Tide Water Oil Co. v. Ross, 
123 S.W.2d 479. 

Prior to the enactment of statutes 
authorizing wife of insane husband 
to convey, with permission of court, 
her separate property or the home- 
stead, joinder by husband was unneces- 
sary to validity of conveyance by wife 
of insane husband. Vernon’s Ann.Civ. 
St. arts. 1299, 4617, 4618.—Ross_ y. 


Tide Water Oil Co., 145 S.W.2d 1089, - 


affirming Tide Water Oil Co. v. Ross, 
123 S.W.2d 479. 

Tex.Civ.App. In_ absence of wife’s 
consent, a husband could not by con- 
tract with heirs of husband’s grand- 
parent deprive wife of her right to 
protect wife’s alleged homestead rights 
in land which had belonged to grand- 
parent.—Bethel v. Yearwood, 142 S.W. 
2d 927, error dismissed, judgment cor- 


rect. 
§ 261 ' 

Fla. Where husband was_incapaci- 
tated, mentally and physically, by a 
severe illness, and thereafter wife pro- 
vided for the family from an orange 
grove inherited from a former hus- 
band, and conducted all phases of the 
family’s affairs, a house belonging to 
wife, into which the family moved, 
and which was occupied by them for 
about 25 years, was a “homestead” 
and wife was “head of the family” 
within constitutional provision. that 
‘homestead’ owned by “head of fam- 
ily” shall not be alienable without 
joint consent of husband and wife. 
Const. art. 10, § 1—Bigelow v. Dunphe, 
197 So. 328, 143 Fla, 603, rehearing de- 
nied 198 So. 13. ) : 

A mortgagee is charged with notice 
of constitutional provision that a home- 
stead owned by head of a family shall 


authorized by the 
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not be alienable without joint consent 
of husband and wife, and when he 
, accepts a mortgage does so with notice 
of the use of the property, and burden 
is not on mortgagor to acquaint the 
mortgagee with facts showing its 
.bomestead character. Const. art. 10, § 
1.—Bigelow v. Dunphe, 197 So. 328, 143 
Fla. 603, rehearing denied 198 So. 13. 

The authority given a married wo- 
man to become a free dealer is founded 
upon statute and by it she may trade as 
a feme sole, but one who deals with 
her may not indulge the presumption 
that because she executes a mortgage 
alone on property owned by her, she 
is not the head of her family and that 
the property is not a homestead, and 
if it develops that the land is in fact a 
homestead and that she has become the 
family head, the mortgage is invalid. 
Const. art. 10, § 1.—Bigelow v. Dunphe, 
197 So. 328, 143 Fla. 603, rehearing de- 
nied 198 So. 18. : 

Miss. Where grantor, while living 
with her husband on conveyed land as 
a homestead, signed and acknowledged 
a deed wherein defendant was named ag 
grantee, and grantor deposited deed 
with a bank under conditions shown 
by memorandum reciting that deed 
should be delivered only to grantor un- 
less she died before calling for it and 
then to defendant, and after husband’s 
death grantor, before being taken to 
hospital preceding grantor’s death, de- 
livered memorandum to defendant with 
instructions that defendant should take 
memorandum and get his deed, delivery 
of memorandum was a “delivery” of 
deed, and deed was not void on ground 
that it was not signed by husband, 
since deed was not fully executed ag 
such until delivery.—Ladner v. Moran, 
1 So.2d 781, 190 Miss. 826. 

Mo. The policy of statutes restrain- 
ing alienation of homestead without 
wife’s joining in deed is to protect 
‘wife, and to enable her to protect the 
family, and not to interpose obstacles 
in the way of conveyance of homestead 
to wife or to wife and children with 
wife’s consent and approval, whatever 
may be the form of such conveyance. 
Mo.St.Ann, 608, p. 4221—Hall y. 
Hall, 145 S.W.2d 752. 


A husband’s deed of land constitut- * 


ing homestead to his wife was not an 
“alienation” of the homestead so as 
to require joinder by wife therein. 
Mo.St.Ann. 608, p. 4221—Hall v. 
Hall, 145 S.W.2d 752. 

Tex.Civ.App. Where notes secured 
by deed of trust executed by husband 
and wife represented the unpaid pur- 
chase price of the land, and deed to 


husband expressly reserved a vendor’s. 


lien, deed of trust was not invalidated 
by fact that wife was not examined 
privily and apart from husband when 
her acknowledgment thereto was taken, 
in view of husband’s right to renew, re- 
arrange, and convey land to satisfy 
vendor’s lien without joinder by wife. 
—Dyess v. Hansen, 151 S.W.2d 904, 
error dismissed, judgment correct. 

A husband may renew, rearrange, 
and convey land to satisfy a vendor’s 
lien outstanding against a homestead, 
without joinder of his wife—Dyess v. 


Hansen, 151 S.W.2d 904, error dis- 
missed, judgment correct. 
The restriction against husband’s 


selling homestead without joinder of 
wife applies where husband has ac- 
quired full property in the land, not 
where it is charged with preceding 
equities or incumbrances, which have 
precedence over the homestead privi- 
lege, and wife cannot question. hus- 
band’s arrangements in relation to such 
incumbrances unless husband is squan- 
dering property with the fraudulent de- 
sign of depriving wife of homestead.— 
Dyess v. Hansen, 151 S.W.2d 904, er- 
ror dismissed, judgment correct. 

A husband’s admitted signature to 
deed of trust securing notes given for 
purchase price of homestead was suf- 
ficient to establish a valid lien on the 
homestead and to authorize sale there- 
under.—Dyess v. Hansen, 151 S.W.2d 
904, error dismissed, judgment cor- 
rect. 


§ 262 
Ala, A contract by purchaser to re- 
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convey land in event of default in 
payment of purchase money, which 
was executed and delivered as part of © 
transaction for purchase of land, was 
not void as a fraud on homestead | 
rights of purchaser or wife, who did 
not join in contract, since by express i 
statutory provision, purchaser’s home- 
stead exemption is subject to pur- — 
chase-money mortgage and vendor's — 
lien. Code 19238, § 7884.—Coon vy. Hen-— 
derson, 199 So. 704, 240 Ala. 492.90 9 
Where contract by purchaser to re- 
convey land in event of default in pay- | 
ment of purchase money was executed 
and delivered as part of transaction 
of purchase of land, such contract — 
amounted to a “purchase-money mort- 
gage” and was entitled to enforcement 
as against homestead exemption 
claimed either by purchaser or pur- ) 
chaser’s wife who did not join in OX is 
ecution of contract. Code 1923, § 7884, 
—Coon v. Henderson, 199 So. 704, 240 
Ala. 492. in Feo Sele ae 
Where court, having jurisdiction of 
subject matter and parties, entered a 
decree for specific performance of pur- 
chaser’s contract to reconvey land in 
event of default in payment of purchase 
money, neither sugh decree nor deed 
executed by purchaser in obedience 
thereto was void or subject to attack 
as violating homestead exemption 
rights, in action by purchaser’s wife, 
who was a party to neither contract 
nor suit for specific performance. 
Coon y. Henderson, 199 So. 704, 2 
Ala. 492. ; i 


/ 


As 
‘ 


§ 265 bs 

Tex.Civ.App. The fundamental law 

of Texas denies to the husband and | 

wife common-law right to mortgage bgt Al 

homestead property.—Burkhardt y. Lie-_ 

berman, 142 pe as 283, error granted. 
81 } y 


Fla. A deed conveying homestead — 
land, executed to wife by husband © 
alone, without being signed or sepa- 
rately acknowledged by wife, was a 
nullity and conferred no right, title, or — 
interest on wife.—Jahn v, Purvis, 199 
So. 340. if sr 

§ 290 Se Og a 

Okl, Though wife was not named in 
granting clause of conveyance of min- — 
eral interest in homestead, she became 
a “grantor” with her husband where | 
she stated after the habendum clause _ 
that she as wife thereby joined in the ~ 
conveyance. 16 Oki.St.Ann. § 4; QOkI. 
St.Ann.Const. art. 12, § 2.—Melton vy. 7 
Sneed, 109 P.2d 509. de 


Me 
wi 


executed it did not render the con- — 
veyance invalid, where the conveyance | 
was fully executed by both husband 


and wife before delivery. 16 OkI.St. | ae 
Ann. § 4; Okl.St.Ann.Const. art. 12, 
§ 2.—Melton y. Sneed, 109 P.2d 509. 


Tex.Com.App. The statutes relating 
to conveyance by wife of insane hus- 
band, with court’s permission, of sep- | 
arate property or the homestead were _ 
merely cumulative of wife’s right to 
convey theretofore recognized, were not 
restrictive thereof and did not in- 
validate conveyances made _ without 
compliance with statute by wife joined 
by insane husband. Vernon’s Ann.Civ. 
St. art. 1299, 4617, 4618.—Ross v. Tide 
Water Oil Co., 145 S.W.2d 1089, af- 
firming Tide Water Oil Co. v. Ross, 123 
S.W.2d 479. 


Tex.Civ.App. \vhere husband and 
wife occupied one apartment in apart- 
ment house and neither husband nor 
wife had any other occupation than 
that of operating apartment house, the 
apartment house property was the 
“homestead” of husband and wife when “A 
they executed a trust deed, and hence 
the lien of the trust deed was invalid. : 
—Person v. Levenson, 143 S.W.2d 419. 


§ 304 

Iowa. An agreement between mort- 
gage debtor and assignee of mortgage 
that note and mortgage had been lost, 
that mortgage was valid lien on prop- 
erty constituting homestead, and that 
when mortgage was paid it would be 
satisfied by written satisfaction with- 
out surrender of original mortgage and 


% § 304 


note, was valid between parties or as- 
signs, although the signatures of the 
debtors to the agreement were not 
acknowledged, but the unacknowledged 
instrument was not entitled to recorda- 
i tion. Code 1939, § 10147.—Anderson v. 
Renshaw, 294 N.W. 274. ~ 
Tex.Civ.App. An instrument in the 
am form of a deed, whereby husband and 
f wife purported to convey premises oc- 
ecupied by them as their homestead in 
consideration of the assumption by the 
" grantee named therein of an existing 
, mortgage on the homestead, was sub- 
ject to direct attack in trespass to try 
title suit against the grantee named in 
such instrument by husband and wife 
on the ground that such instrument 
was in fact intended to be a mortgage 
and so understood by all parties and 
' that acknowledgment of wife’s signa- 
' ture thereto was not taken in accord- 
ance with law. . Vernon’s Ann.Ciy.St. 
art. 6605.—Watson v. Toler, 153 S.W. 


2d 506. 
§ 313 


- ex.Civ.App. Owners of homestead 
could not, after clothing trustee under 
trust deed with apparent power of sale 
and after having stood idly by and per- 
mitted the power of sale to be exer- 
cised whereby third party parted with 
money on faith that such trustee had 
power of which he was apparently 
clothed, assert as against such third 
party that such apparent power of sale 
was in fact invalid.—Burkhardt v. Lie- 
berman, 142 S.W.2d 283, error granted. 
Tex.Civ.-App. The equities between 
original parties to a mortgage cannot 
avail a mortgagor in a suit on a se- 
-eured negotiable note to foreclose the 
- mortgage, even if it results in incum- 
brance of homestead, if those entitled 
‘to the exemption have caused the re- 
sult by their own deliberate fraud.— 
--—~—s« Goodrich v. Second Nat. Bank of Hous- 
ton, 151 S.W.2d 276, error refused. 
‘If owners of homestead simulate a 
_ transaction in which a negotiable note 
would be secured by a valid and meri- 
_-torious lien on the exempt estate, and 
their artifice succeeds in imposing Up- 
on an innocent party, they are “‘es- 
topped” from denying the truth of 


e 


: permitted to prove that a lien, their 

acts declared to be valid, is void be- 
- eause their acts were false——Goodrich 
vy. Second Nat. Bank of Houston, 151 
 §$.W.2d 276, error refused. 

Where recorded warranty deed exe- 
- cuted by vendor and his wife, who were 
in possession of the land, recited ex- 
-istence of purchase-money note, and 
the note, secured by vendor’s lien, was 
acquired by good-faith holder, and 
nearly four years later vendor extended 
time for payment of note by execution 
of recorded instrument, and nothing oc- 
curred that was calculated to put hold- 
er on notice of vendor’s claim of home- 
stead, vendor was “estopped” from 
' contending that purported sale was 
simulated and was intended not to 
- pass title but to create a mortgage of 
vendor’s homestead to secure an exist- 
ing debt and was void under homestead 
laws.—Goodrich vy. Second Nat. Bank of 
Houston, 151 S.W.2d 276, error refused. 


§ 321 

Okl. A homestead may be sold and 
conveyed by its owner and purchaser 
will take title free of all judgment 
liens or debts except those enumerated 
in constitution, and creditors cannot 
complain whatever the consideration 
of such conveyance or motive for mak- 
ing conveyance may have been. 31 Okl, 
St.Ann. § 1; 58 OkISt.Ann. § 311; 
OkISt.Ann.Const. art. 12, §§ 1, 2.— 
Oklahoma State Bank v. Van Hassel, 
114 P.2d 912. 
‘> Tex.Civ.App. The sole office which 
i possession performs in matter of no- 
; tice of homestead character of property 
is to put person desiring to purchase 
on inquiry, and it has no effect of de- 
termining what inquiry shall be or of 
whom it shall be made.—Burkhardt v. 
Lieberman, 142 S.W.2d 283, error 
granted. 

Where dwelling house in which own- 
ers resided was on. land which was 
separate from land involved in suit and 
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_ their solemn statements, and cannot be . 
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claimed as homestead property, posses- 
sion, though it may have been in fact 
such as to render the separate land a 
part of homestead, was not such as 
necessarily did so to affect a prospec- 
tive purchaser at trustee’s sale and one 
who purchased from him with notice of 
its homestead character, contrary to 
affidavits by: owners made at time of 
giving trust deed.—Burkhardt vy. Lie- 
berman, 142 S.W.2d 2838, error granted. 

§ 328% 

Ala. Where names of grantors were 
left blank in certificates of acknowl- 
edgments of mortgage and mortgage 
Was executed by grantors’ marks and 
not attested by two witnesses ag re- 
quired by law, mortgage was void. 
Code 1940, Tit. 47, §§ 22 et seq., 24, 
30.—Thomasgs v. Davis, 2 So.2d 616. 

Ohio. The statute, providing that a 
deficiency judgment rendered on an 
indebtedness evidenced by a mortgage 
on a homestead shall not be enforcea- 
ble after two years, does not take away 
the remedy, but merely limits the time 
for enforcing a deficiency judgment. 
Gen.Code, § 11663-1.—Montalto v. Yeck- 
ley, 34 N.H.2d 765, 188 Ohio St. 314. 

The statute, providing that a deficien- 
cy judgment rendered on an indebted- 
ness evidenced by a mortgage on a 
homestead, shall not be enforceable 
after two years, did not operate to pre- 
clude the enforcement of a @eficiency 
judgment rendered for an indebtedness 
secured by mortgage on premises nev- 
er occupied or held as a homestead, 
and on which was erected a building 
primarily for business purposes, con- 
sisting of a storeroom on the first 
floor and living quarters for not more 
than two families on the second and 
third. floors. Gen.Code, §§ 11663-1, 
11760.—Montalto v. Yeckley, 34 N.B.2d 
765, 138 Ohio St. 314. 


332 
y 

Fla. A deed of homestead to some 
of owner’s children should not be set 
aside under evidence showing that 
deed was duly executed and considera- 
tion was paid.—Parrish v. Robbirds, 
200 So. 925. 


§ 337 

Okl; Hvidence failed to establish 
that wife was incompetent and in- 
capable of understanding nature of 
her act at time of joining husband in 
execution of mortgage on homestead, 
so as. to authorize canceling mortgage 
and foreclosure proceedings thereun- 
der and to recover realty.—Whittington 
v. McMasters, 109 P.2d 228. 


§ 340 

Fla, Husband’s heirs obtaining can- 
cellation of husband’s invalid convey- 
ance of homestead to wife, and of 
wile’s conveyance to third party, were 
not required to return to third party 
the consideration paid to wife, which 
heirs did not receive, but were re- 
quired to reimburse third party for 
value , of permanent improvements 
which he placed upon the premises, 
less the value of timber or other prop- 
erty taken from the property during 
aA occupancy.—Jahn v. Purvis, 199 So. 


§ 341 

Fla. Provisions of a will in which 
testatrix directed that her residence, 
with all the furniture and furnishings 
therein contained, together with the 
land attached thereto, should be. re- 
tained as a homestead, did not dispose 
of homestead property.—Brickell v. Di 
Pietro, 198 So. 806. 

A homestead is not subject to tes- 
tamentary distribution.—Brickell v, Di 
Pietro, 198 So. 806. 

Where testatrix directed that her 
homestead be retained as a home for 
her unmarried children “as long as 
they or any of them may live and re- 
main “unmarried’’, and directed execu- 
tors to maintain the homestead and 
pay all costs out of the income of the 
estate and to sell it after it was not 
used by certain unmarried children as 
a home, will did not create a “trust” 
in homestead which could not be ter- 
minated by mutual consent of devisees. 
—Brickell v. Di Pietro, 198 So. 806. 

Neb. A provision of will that testa- 
tor’s just debts, including burial ex- 
penses and costs of administration, 


- ghould first be 


constitute such a clear and unequivo- — 


3 


ade al 


paid, being ¢ 


impress a lien for such debts upon 
testator’s homestead valued at less than 
$2,000. Comp.St.1929, §§ 30-231, 40- 
117.—Gordon v. Gordon, 299 N.W. 515. 

Where decedent’s will devised fee 
title in decedent’s hemestead property 
to his sole surviving child and a life 
estate to his widow, the child obtained 
the remainder-fee title clear of all debts 
and claims against decedent’s estate, 
and subject only to the widow’s life 
estate, Comp.St.1929, § 40-117.—Gor- 
don v. Gordon, 299 N.W. 515. 


343 ; 

Iowa. The homestead right is lost 
with loss of right of purchaser under 
his contract for purchase of land.—Ut- 
ley v. Boone, 299 N.W. 437, 230 Iowa 
979, ; . 
Where vendees under contract to pur- 
chase realty failed to comply with con- 
tract, and thereafter voluntarily en- 
tered into lease of premises from ven- 
dor’s successor, purchasers had no 
homestead right in property by_ virtue 
of their contract to purchase and occu- 
pancy which could be asserted against 
vendor’s successor. Code 1939, § 10147. 
—Utley v. Boone, 299 N.W. 437, 230 
Iowa 979. 

Ky. The right to a homestead vests 
upon acquisition of property or at any 
time thereafter, while stid occupied by 
owner, provided that the owner is or 
becomes a bona fide housekeeper with 


a family, and once the homestead right | 
is vested, it is not essential to continu- 


ance of the right that family of owner 
Temain dependent on him or continue 
to be residents of property, and death 
of persons constituting family will not 
divest owner of his homestead right. 
Ky.St. § 1702.—First Nat. Bank of 
Jackson vy. Oliver, 150 S.W.2d 894, 286 
Ky. 286. : 

The right of homestead vested in a 
landowner in year when landowner 
moved onto property with wife and son, 
and it was not essential to continuance 
of the right that wife continue to live 
thereon or that son should remain de- 
pendent upon landowner or a resident 
of property, and, once vested, neither 
death of wife nor removal of son from 
property divested landowner of his 
right to homestead. Ky.St. § 1702.— 
First Nat. Bank of Jackson vy. Oliver. 
150 S.W.2d 894, 286 Ky. 286. 

Tex.Civ.App. The mere filing of suit 
to partition land which was subject 
to homestead rights did not as a mat- 
ter of law constitute a ‘‘waiver”’ or 
“abandonment” ‘of the | homestead 
rights, especially where plaintiff ex- 
pressly asserted her homestead rights, 
and plaintiff retained her homestead 
right in the entire tract which was 
ordered partitioned in kind.—Carr vy. 
peri mone 144 §.W.2d 612, error grant- 
ed. 


§ 344 

Ill.App. Wife who continued to oc- 
cupy property as her homestead after 
she was abandoned by husband ac- 
quired certain rights to which she was 
entitled and of which she could not be 
deprived unless another homestead was 
provided or unless an estate of home- 
stead was set apart for her. Smith- 
Hurd Stats. ¢, 52,.§ 2; ¢. 68, § 16 
Cohn v. Litwin, 35 N.W.2d 410, 311 Ill. 
App. 55. 

Ky. The right to a homestead vests 
upon acquisition of property or at any 
time thereafter, while still occupied by 
owner, provided that the owner is or 
becomes a bona fide housekeeper with 
a family, and once the homestead right 
is vested, it is not essential to continu- 
ance of the right that family of owner 
remain dependent on him or continue 
to be residents of property, and death 
of persons constituting family will not 
divest owner of his homestead right. 
Ky.St. § 1792.—¥Virst Nat. Bank of 
Jackson y. Qliver, 150 S.W.2d 894, 286 
Ky. 286. 

The right of homestead vested in a 
landowner itn year when landowner 
moved onto property with wife and 
son, and it was not essential to con- 
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epen ent upon andowner or a 
ent of property, and, once vested, 
either death of wife nor remoyal ot 


son from property divested landowner 
of his right to-homestead. Ky.St. § 


1702.—First Nat. Bank of Jackson vy, 
Oliver, 150 S.W.2d 894, 286 Ky. 286. 

Tenn. Where a husband had _ his 
minor children living with him when 
he purchased land, a ‘‘homestead,’” re- 
gardless of enforced absence of wife 
through her confinement as an inmate 
in an asylum, was acquired by husband 
when he purchased property, and even 
if children left the home and husband 
alone remained, the homestead right, 
once acquired, remained with husband. 
Const. art. 11, § 11.—Hinds v. Buck, 
150 S.W.2d 1071, 177 Tenn. 444. 

§ 350 “oi 

Tex.Civ.App. A -homestead right at- 
taching to undivided interest in prop- 
erty survives partition and attaches to 
property received in partition.—J. 
Menne Co. v. Dawson, 145 8.W.2d 


351 

Ky. While homestead can be 
abandoned Be owner thereof, mere 
temporary absence from homestead does 
not constitute an “abandonment”, and 
owner loses no right by reason of 
such temporary absence. Ky.St. § 1702. 
—First Nat. Bank of Jackson v. Oliver, 
150 S.W.2d 894, 286 Ky. 286 


§ 355 

Miss. The homestead statute allows 
only a removal which may be justly 
adjudged as temporary, and requires a 
speedy return as soon as cause of ab- 
sence can be removed. Code 1930, § 
Ae Pam of Cruger v. Hodge, 198 
0. i 

The removal of family from land in 
1932 to enable husband to obtain em- 
ployment after being unable to secure 
advances necessary to make crop be- 
cause of financial depression, was an 
“abandonment” of homestead, notwith- 
standing intention to return after mak- 
ing enough money to buy farming 
equipment, where seven years had 
elapsed and it did not appear when, if 
ever, there would be enough money 
to buy equipment. Code 1930, § 1776. 
eee of Cruger vy. Hodge, 198 So. 
26. 


§ 370 
Cal.App. A deed of homestead prop- 
erty given by husband and wife to 
their children with reservation of 4 


life estate in grantors during life of. 
‘wife did not constitute a 


“srant’ or 
an “abandonment” of the homestead 
within statute, so as to make life in- 
terest preserved by grantors subject 
to execution under judgment against 
husband. Civ.Code, § 1243.—Arighi v. 
Rule & Sons, 107 P.2d 970, 41 Cal.App. 
2d 852. 

Iowa. Where owners of life estate 
in homestead having annual rental 
valne of approximately $400, because of 
financial difficulties, executed quitclaim 
deed for $900 and entered into a con- 
tract with grantee that grantee would 
keep account of amounts invested by 
him in realty, pay insurance premiums 
on policy for $500 on life of one of the 
grantors, and after deducting his in- 
vestment collect interest at six per 
eent., less rents, account for balance 
of any insurance money to grantors 
or their representatives, and about 
eight years later grantors paid $500 
to grantee who quitclaimed to one of 
the grantors, circumstances showed that 
a defeasance of title and right to re- 
deem was intended by the parties and 
that the grantors did not “abandon” 
their homestead.—Sweet v. Bergen, 295 
N.W. 182. 

Ky. Where debtor conveyed his in- 
terest in land to son after executing 
notes payable to plaintiff, and debtor 
had a homestead right in land before 
executing notes and when he executed 
deed to son, and debtor’s interest in 
land was worth less than $1,000, such 
interest was exempt from process to 
satisfy debts represented by notes, and 
status of exemption was not changed 
by conveyance to son, even if convey- 


‘anee was. wi ns Reenbon Ky. 
‘St. § 1702.—First Nat. Bank of Jackson 
v. Oliver, 150 S.W.2d 894, 286 Ky. 286. 

Tex.Civ.App. In suit to foreclose 
vendor’s lien on realty claimed by de- 
fendant spouses as business homestead, 
where a witness testified that defend- 
ant husband continuously occupied and 
‘used part of premises in conducting 
his business and defendants’ deed con- 
veying property to their sons recited 
that defendants reserved exclusive man- 
‘agement and control thereof during 
their lifetime, trial court was not au- 
thorized to hold that deed and its reg- 
istration constituted abandonment of 
property as homestead, notwithstand- 
ing husband’s and sons’ uncontradicted 
testimony that deed was never delivered 
to either son and that neither of them 
agreed to pay any of defendants’ debts 
as recited in deed. Vernon’s Ann.St. 
Const. art. 16, § 50.—Pyland v. Sayers, 
148 S.Ww.2da 450. Error granted. 

Tex.Civ.App. The conveyance by 
judgment debtor of realty, which debt- 
or had acquired after the recording of 
a judgment against him and occupied 
as a homestead, did not constitute an 
“abandonment” which would _ affect 
homestead rights of purchaser as 
against the lien of the judgment. Ver- 


non’s Ann.Civ.St. art. 5449.—Hughes 
v. Groshart, 150 S.W.2d 827. 
381 


Tex.Civ.App. .A_ legally designated 
homestead may be the subject of a 
waiver. Vernon’s Ann.Civ.St. arts. 
B8B 25195398 
16, §§ 50, 51.—Roberson v. Home Own- 
ers’ Loan Corporation, 147 S.W.2d 949. 
Hrror dismissed, judgment correct. 

§ 393 

Tex.Civ.App. Where prospective pur- 
chaser of real estate at sale by trustee 
under trust deed was told by owner 
that property to be sold was not home- 
stead property, and such owner re- 
ferred prospective purchaser to bank 
and to attorney, and purchaser bought 
the property, and owners yielded peace- 
able possession, owners were ‘“es- 
topped” to assert that property was 
homestead.—Burkhardt v. Lieberman, 
142 S.W.2d 283, ee granted, 

39: 


8.D. That owner of homestead 
served notice on his judgment creditor 
that he claimed that land west of rail- 
road right of way constituted his 
homestead, did. not “estop’’ him. from 
thereafter asserting that the land east 
of the right of way was-a part of his 
homestead, where the notice did not 
state that the owner claimed that the 
land west of the right of way con- 
stituted his entire homestead, and the 
notice specifically set forth that owner 
of homestead was applying for a loan 
to be secured by the land on the west 
side of the right of way and that the 
notice was served for the purpose: of 
asserting the homestead exemption.— 
Edelman v. Scandrett, 293 N.W. 817. 

Tex.Civ.App. Under principle that 
where one of two persons equally en- 
titled to consideration, as far as their 
purposes are concerned, must suffer 
from delinquency of a third, the loss 
more properly falls upon him who, hay- 
ing readily at hand the means of pro- 
tection, has failed to avail himself of 
that, owners of alleged homestead who 
in effect contended that they had sworn 
falsely in affidavits that land was not 
homestead should not be equally en- 
titled to same consideration that should 
be accorded to victim of their deceit— 
Burkhardt v. Lieberman, 142 S.W.2d 
283, error granted. 


§ 404 

Kan. In action to quiet title to real- 
ty, claimed by defendants to have been 
abandoned .as homestead by plaintiff's 
parents before they conveyed it to 
plaintiff, parents’ testimony as to their 
intention to return to realty, from 
which they had moved, and occupy it 
as their home, was admissible under 
rule that party whose intention or pur- 
pose is subject of inquiry or fact per- 
missible to be proved under substan- 
tive law of case may testify as to in- 
tent and purpose of his acts.—Killough 
v. Swift & Co. Fertilizer Works, 114 
Pe2d 83, lba) Wan wis: 


Vernon’s Ann.St.Const. art. 


 § 412 
Kan. In eens to quiet title es ‘real 


ty, claimed by defendants to have been 


abandoned as homestead by plaintiff's 
parents before their conveyance there- 
of to plaintiff, where plaintiff's motlieg 
testified that parents, who had left 
realty, moved back to it 55 days befor 
such conveyance, father’s testimony — 
that he decided 52 days before CXEOUL ais 
ing deed to give up homestead did not 
render plaintiff’s evidence subject to 
demurrer, as concurrence of -such  de- 
cision and action thereon was required > 
to constitute abandonment of home. 
stead. —Killough v. Swift & Co. Fer- 
tilizer Works, 114 P.2d 831, 154 es 


Tales. > 
§ 413 fi 

Ill.App. Wife in possession and 

serting. right to an estate of homes 


entered in forcible entry and detain 


litigation, and court in its eo (ee 


set up a 


Cal. Homestead payee is not e 
empt froin execution where the e 
tion levy is a necessary step to secur 
or preserve to judgment creditor 
able rights, and such property, not 
ing exempt from execution, is subje 
to attachment. Code Civ.Proc. § 54 
Const. art. 17, § 1.—Southern Pa 
Milling Co. v. Milligan, 104 P.2d 65 
superseding 96 P.2d 1010. f; 

In action on contract wherein att: h- 
ment was levied on homestead p 
erty of defendants, the trial cour : 
erly granted defendants’ motion 
discharge of levy of attachment, wiieh 


was supported by affidavit that the pe: 


homestead was of value of $5,000 an 
was subject to encumbrance of $3,50 
where no contrary affidavit was fil 
and there was nothing to show that 
the property exceeded in value the 
maximum amount of the homestead ex- 
emption. Civ.Code, §§ 1240, 
Const.’ art. 17, § 1.—Southern Pace. Mill- 
ing Co. y. Milligan, 104 P.2d 654, Ss I< 
perseding 96 P.2d 1010. 

Cal.App. Unless a judgment cons 
tuting a lien is obtained before filing 


of declaration of homestead, the home- — 


stead property is ordinarily exem 
from execution. Civ.Code, §§ Bees 1241 
—Parker y. Riddell, 108 P.2d 88 
Cal.App.2d 908. 

Iil.App. The failure of judemiee 
creditor to set off to judgment debtors 
their estate of homestead before sale of 
debtors’ 
did not invalidate the sale. 
Hurd Stats. ce. 52, 


§§ 
piclsom, 33 N.B.2d 648, 309 Tl.App. 


The statutory provisions as to mates 0 


ner of conducting execution sale of 
property in which debtors have a 
homestead estate are directory and 
not mandatory. Smith-Hurd Stats. ¢. 
52, §§ 1, 10.—Brown v. Nelson, 33 N. 
E.2d 648. 309 Ml. App. 557. 


Although judgment debtors whose at 


property had been sold at execution — 
sale without setting off to them their 
estate of homestead would have been — 
entitled to have their homestead estate 
set off to them if they had so request- 
ed, they were not entitled to have sale 
set aside on ground that failure to set 
off estate of homestead had invalidated 
the sale. Smith-Hurd Stats. c. 52, §§ 1, 
10.—Brown y. Nelson, 33 N.H.2d 648, 
309 Ill.App. 557. : 


§ 415 

Cal. Homestead property which is 
sold at forced sale must be sold sub- 
ject to any incumbrance thereon, and 
unless a bid is received exceeding the 
homestead exemption for the property 
subject to the encumbrance, no -sale 
can be had. Ciy.Code, §§ 1245-1259; 
Const. art. 17, § 1.—Southern Pac. Mill. 


ing Co., v. Milligan, 104 P.2d 654, su- 
perseding 96 P.2d 1010. 
§ 420 
D.C.Va. Under the Virginia statute 
relating to homestead exemptions, the 
exemption is not absolute but exists 
only when and after the debtor has 


(12555 


1, 10.—Brown v. — 


| owned a two-thirds 


§ 422 


claimed it and perfected it by the 
recordation in the clerk’s office of an 
instrument setting forth the claim and 
giving a description and valuation of 
the property claimed as a homestead. 
Code Va.1919, §§ 6531, 6532, 6540.—In 


re Robinette, 34 F.Supp. 
422 


D.C.Ky. Under Kentucky homestead 
exemption statute, owner of homestead 
ean assert right to receive $1,000 of the 
money arising from sale of his home- 
stead to enable him to purchase another 
homestead at any time before there is 
a final order disposing of the proceeds. 
Ky.St. § 1705.—In re Gibson, 33 F. 
Supp. $838. 


§ 427 

Cal.App. Failure of judgment cred- 
itor to perfect its levy of execution by 
filing of petition for appointment of ap- 
praisers of debtor’s homestead prop- 
erty within 60 days after the levy had 
effect of extinguishing the lien of ex- 
ecution, and precluded any subsequent 
levy of execution against the homestead 
property based upon same judgment 
by an assignee thereof. Civ.Code, §§ 
1245, 1253, 1254-—Arighi v. Rule & 
Sons, 107 P.2d ete Cal.App.2d 852. 


Ohio App. Where judgment debtor 
interest and his 
wife owned a one-third interest in real- 
ty, from which it was impossible to set 
off a homestead by metes and bounds, 
the rights of the parties were required 
to be determined by the provisions of 
the statute dealing with procedure 
“when homestead is not divisible, and if 
the appraised rental value of the prop- 


erty ~should exceed $100 per annum, 
. two-thirds of the excess would be sub- 
ject to the demands of the judgment 


‘3 


creditor. Gen.Code, § 11735.—New 
Martinsville Grocery Co. v. Hannibal 
Store Co., 29 N.H.2d 226, 65 OhioApp. 


50. 
1 § 451 

Okl. If mortgaged realty was home- 
stead, the minor children of deceased 
mortgagor then became ‘‘necessary par- 
ties’? to foreclosure action, as a “condi- 
tion precedent” to the effective fore- 
closure of their interests, and the fail- 


| ure to join them resulted in their in- 


terests not being foreclosed.—Rives v. 
Stanford, 106 P.2d 1101. 

Okl. When husband and wife are 
living upon property title to which is 
claimed by husband and both have 
homestead claim thereon, action by 

- third party against husband alone to 

_ establish interest in land adverse to 
homestead claim is erroneous for lack 
of proper parties, wife being an in- 
dispensable party, and any judgment 

_ thereon against husband alone does 
not conclude the wife.—Mercer v. Mc- 
Keel, 108 P.2d 138. 8 


§ 452 
 Tex.Civ.App. “Homestead” 
tion is a right conferred by law upon 
the head of a family, and unless he 
avails himself of the right by pleadings 
and proof, courts cannot assume facts 
exist against the validity of an exist- 
ing debt and lien, or that the head of 
the family wishes to claim the exemp- 
tion. Vernon’s Ann.Civ.St. arts. 3832, 
8839; Vernon’s Ann.St.Const. art. 16, 
§§ 50, 51.—Roberson v. Home Owners’ 
Loan Corporation, 147 S.W.2d 949, er- 
ror dismissed, judgment correct. 

Where neither note nor trust deed se- 
curing it indicated that property sub- 
ject to indebtedness was _ homestead 
property, and homestead character of 
the property was not pleaded or proved 

- in action on the note and for foreclosure 
of trust deed, and validity of trust deed 
was not challenged as evading home- 
stead rights, homestead character of 
peonerty if any existed, was ‘‘waived” 

y the parties. Vernon’s Ann.Ciy.St. 
arts. 3832, 3839;  Vernon’s Ann.St. 
Const. art. 16, §§ 50, 51.—Roberson vy. 
Home Owners’ Loan Corporation, 147 
S.W.2d 949, error dismissed, judgment 
correct. 

4m action on note and for foreclosure 
ot trust deed, defendants who failed to 
plead homestead as a defense were not 


exemp- 


entitled to introduce proof of the 
homestead issue. Vernon’s Ann.Ciy.St. 
arts. 3832, 3839; Vernon’s Ann.St. 


be | 1 /- es eee 
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HOMESTEADS — 
Const. art. 16, §§ 50, 51.—Roberson v. 
Home Owners’ Loan Corporation, 147 
S.W.2d 949, error dismissed, judgment 
correct, 

Tex.Civ.App. In suit to foreclose 
vendor’s lien, defendant’s plea of busi- 
ness homestead, alleging that he was 
64 years old, had wife and family, 
and had. used and occupied premises 
involved in conducting his business for 
30 years, that property was adapted 
to such purpose, that he had no other 
place or way in which to earn liveli- 
hood, and that he had no other place 
of business, was sufficient. Vernon’s 
Ann.St.Const, art. 16, § 50.—Pyland v. 
Sayers, 148 S.W.2d 450, error granted. 

' § 462 

Ill.App. In forcible entry and de- 
tainer by purchaser of realty at ex- 
ecution sale against one claiming home- 
stead therein, absence of evidence of 
value of realty was immaterial, as ex- 
ecution purchaser of realty worth over 
$1,000, in which judgment debtor has 
estate of homestead not set off, gets no 
title available in proceeding at law for 
possession of premises, while sheriff’s 
deed of homestead land worth less 
than such sum is nullity. Smith-Hurd 
Stats. ec. 52, §§ 1, 3—Biebel Roofing Co. 
v. Pritchett, 30 N.H.2d 196, 307 Ill.App. 
Aka transferred 25 N.E.2d 800, 373 Ill. 
21 


Tex.Civ.App. In trespass to try ti- 
tle, evidence held sufficient to support 
finding that neighbor who purchased 
land, claimed by plaintiffs to be home- 
stead property, from purchaser at sale 
under trust deed was innocent purchas- 
er for value.—Burkhardt v. Lieberman, 
142-S.W.2d 283, error granted. 


§ 464 

Tex.Civ.-App. Whether tract or piece 
of land adjoining dwelling in which 
homestead estate has been acquired is 
part of homestead is fact question.— 
Continental Inv. Co. v. Schmeich, 145 
S.W.2d 219, error refused. 

Tex.Civ.App. Slight evidence of use 
is sufficient to raise issue of dedication 
of tract. as a rural homestead. Ver- 
non’s Ann.St.Const. art. 16, § 51.—J. 
Si ee Co. v. Dawson, 145 S.W.2d 


Tex.Civ.App. In action to foreclose 
deed of trust, wherein holders of judg- 
ment intervened seeking foreclosure of 
alleged lien on defendant’s land created 
by filing and recording of abstract of 
judgment, whether defendant’s land on 
which interveners sought to enforce 
their lien was homestead on date in- 
terveners’ abstract of judgment was 
filed should have been submitted to 
jury, under evidence.-—Pickett v. Riley, 
149 S.W.2d 990. } 

¥ § 466 

Tex.Civ.App. In trespass to try ti- 
tle to recover alleged homestead prop- 
erty from one who purchased at sale 
under trust deed, court properly held 
immaterial jury’s answers to special is- 
sues that circumstances surrounding 
purchaser prior to sale would have put 
reasonably prudent person on inquiry 
and that such inquiry would have led 
to knowledge that property was part of 
homestead, where owner, when pros- 
pective purchaser made inquiry, stat- 
ed that property was not homestead, 
and had made affidavits to effect that 
it was not homestead.—Burkhardt v. 


Lieberman, 142 S.W.2d 283, error 
granted. 

§ 470 
D.C.Ky. The exemption right of 


homesteader in proceeds derived from 
sale of his homestead under Kentucky 
statute did not, upon death of home- 
steader, survive in favor of adminis- 
tratrix of his estate, but only statutory 
exemption which survived death of 
homesteader was that which was pre- 
served for benefit of his widow and 


children. Ky.St. § 1705.—In re Gibson, 
33 F.Supp. 838. 
D.C.Ky. In Kentucky, a widow can- 


not claim both dower and homestead, 
but she must elect which she will take, 
and, if she elects to take dower in lieu 
of homestead, the homestead right of 
the infant children follows and _ at- 
taches to the dower.—In re Gibson, 33 
F.Supp. 838, 


oe Re ae 
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Kan. Where bachelor owning 116%4- 
acre farm opened his farm home to his 


brother’s widow and her three small ~ 


sons in 1908, and they lived there un- 
til widow’s death in 1913, and there- 
after bachelor and his three minor 
nephews continued to reside there, and — 
the nephews attained their majority, 
and thereafter one nephew moved away. 
but the bachelor and two nephews re- 
mained until bachelor’s death in 1937, 
and thereafter the two nephews con- 
tinued to live there, the farm home, 
which had become a “family domicile’ 
in 1908, remained a “homestead’’ and 
exempt from execution in invitum for 
satisfaction of bachelor’s debts since 
the term “family” as used in the home- 
stead law is interpreted most liberally. 
Gen.St.1935, 60-3501, 77-201, subd. 29; 
Const. art. 15, 9.—In re Dittemore’s_ 
Hstate, 106 P.2d 1056, 152 Kan. 574. 

Kan. A postnuptial contract which 
was fairly and intelligently entered in- 
to by husband and wife, each of whom 
owned property, and which related to 
handling of the property during life- 
time of the parties and how it should 
be disposed of at their death, and 
provided homestead rights and other 
benefits for wife in case her husband 
should predecease her, was valid, and 
upon husband’s death, the wife was not 
entitled to have set off to her any 
additional homestead rights or any 
additional allowances as the surviving 
spouse. Gen.St.Supp.1939, sf 59-401 to 
59-404, 59-502.—Porter v. Axline, 114 
P.2d 849, 154 Kan. 87. 

Mo. Before homesteader’s death, his 
adult or minor children have no vested 
interest in homestead, but, if he die 
seized of the homestead, his widow be- 
comes vested with a life estate termin- 
able upon marriage, and minor children 
become vested with an estate for years 
terminable upon arriving at age of 21, 
and in addition a remainder estate 
vests in homesteader’s heirs, but pos- 
session is postponed until expiration 
of homestead estates. Mo.St.Ann. §$§ 
306, 612, pp. 194, 4227.—Hall y. Hall, 
145 S.W.2d 752. 

Neb. An allowance made by probate 
court to decedent’s widow was a debt 
against decedent’s estate, but could 
not be satisfied out of decedent’s home- 
stead valued at less than $2,000. 
Comp.St.1929, § 40-117.—Gordon v. Gor- 
don, 299 N.W. 515. 

Okl. The “homestead” right, with its 
exemptions from forced sale, cannot 
originate without existence of a fami- 
ly consisting of more than one per- 


‘son, but when the homestead charac- 


ter has once attached it may continue 
for benefit of a single individual who 
is sole surviving member of family. 
31 OkISt.Ann. § 1; 58 OklSt.Ann. § 
311; OkI.St.Ann.Const. art. 12, §§ 1, 2. 
—Oklahoma State Bank v. Van Has- 
sel, 114 P.2d 912. ; 

Okl. A “homestead” consists of the 
home of a family, whether title is 
lodged in husband or wife, and upon 
death of either husband or wife, the 
survivor may continue to possess and 
occupy the whole homestead, and 
homestead is not subject to debts of 
either spouse. 31 OkI.St.Ann. § 1; 58 
Ok1.St.Ann, 311; OkI.St.Ann.Const. 
art. 12, §§ 1, 2.—Oklahoma State Bank 
v. Van Hassel, 114 P.2d 912. 


Tenn. Where homestead had been 
set apart and assigned to widow out 
of intestate’s realty, it became an ab- 
solute estate for life with right to use 
or sale. Code 1932, § 8357.—Hutche- 
son v. Hutcheson, 143 S.W.2d 886. 


Tenn. Where minor children were 
living with their father when he pur- 
chased land while his wife was con- 
fined as an inmate in an asylum, and 
the father mortgaged the land before 
his death, the wife not joining in mort- 
gage, the homestead, which existed at 
father’s death although children were 
then of age, inured to surviving wife’s 
benefit, since the father was the “head 
of a family”, notwithstanding that 
wife was in asylum and could not live 
on land. Code 1932, § 7719, Const. art. 
11, § 11.—Hinds v. Buck, 150 S.W.24d 
1071, 177 Tenn. 444. 

Utah. Where mortgagors and their 
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iged property be sold to the 
ty for taxes and then obtained 
quitclaim deed from the county, nei- 
ther son nor his wife had any inter- 
est in the property which was _ not 
subject to the mortgage and _ foreclosed 
by foreclosure action, and hence wife 
could not claim homestead. Rev.St. 
1933, 104-55-3.—Gigliotti_ vy. Albergo, 

2 


§ 476 

Tex. Husband’s one-half interest in 
community estate would vest immedi- 
ately in his heirs at law with the same 
rights that husband had prior to his 
death, burdened, however, with right 
of wife to use and occupy the property 
as a homestead for her natural life, 
whereas wife continued to own the 
other one-half in her own right as 
community survivor.—Greene v. White, 
153 S.W.2d 575, reversing White vy. 
Greene, 129 S.W.2d 801. 


481 
Kan. To constitute an ‘“abandon- 
ment” of a homestead, the abandon- 


ment must be voluntary, and a wife 
by living apart from her husband 
without fault on her part does not 
thereby divest herself of her home- 
stead right at his death.—Meech y. 
Grigsby, 113 P.2d 1091, 153 Kan. 784, 
Evidence that, because of husband’s 
drinking, husband and wife agreed to 
live separately, that wife deeded to 
husband town lots which they had 
purchased together and received in re- 
turn deed, to land outside town, and 
that when husband became ill wife ire: 
turned and cared for him, occupying 
with him a house on one of lots into 
which she moved her household goods 
upon husband’s death established that 
wife retained homestead right in one 
acre of the town property.—Meech vy. 
Grigsby, 113 P.2d 1091, 158 Kan. 784. 
Tenn, A wife’s absence from her 
husband by necessity} such as confine- 
ment of wife in a state institution for 
the insane, will not be an “abandon- 
ment” of homestead by wife. Const. 
art. 11, § 11.—Hinds v. Buck, 150 S. 
W.2d 1071, 177 Tenn. 444. 
§ 482 

Il. Where surviving widow’s inter- 
est in real estate under ante-nuptial 
agreement was that of a life tenant, 
contention that homestead rights were 
not released by her in ante-nuptial 
agreement was immaterial, since widow 
as life tenant would enjoy the use of 
property which was all that she would 
have a right to if she was in posses- 
sion of it as a homestead.—Guhl y. 
Guhl, 33 N.H.2d 185, 376 Ill. 100. 


§ 490 : 

Ky. Where debtor conveyed his in- 
terest in land to son after executing 
notes payable to plaintiff, and debtor 
had a homestead right in land before 
executing notes and when he executed 
deed to son, and debtor’s interest in 
land was worth less than $1,000, and 
debtor died before plaintiff attempted 
to collect notes, son was not precluded 
from claiming that land was exempt 
from process to satisfy debts repre- 
sented by notes by fact that debtor 
did not claim a homestead right in 
his lifetime, since homestead exemp- 
tion need not be claimed until plaintiff 
sought to subject land to satisfaction 
of debt. Ky.St. § 1702.—First Nat. 
Bank of Jackson v. Oliver, 150 S.W.2d 
894, 286 Ky. 286. 

Mo. Before homesteader’s death, his 
adult or minor children have no vested 
interest in homestead, but, if he die 
seized of the homestead, his widow be- 
comes vested with a life estate termin- 
able upon marriage, and minor children 
become vested with an estate for years 
terminable upon arriving at age of 21, 
and in addition a remainder estate 
vests in homesteader’s heirs, but pos- 
session is postponed until expiration 
of homestead estates. Mo.St.Ann. §§ 
306, 612, pp. 194, 4227—Hall y. Hall, 
145 S.W.2d 752. 

§ 498 


La. A widower, who accepted suc- 
cession of his_ wife unconditionally 
and who with his wife had occupied 
property as their home, which was oc- 


permitted the mort- 
Me 
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cunied subsequent to wife’s death by 
widower and a cripple who was de- 
pendent upon widower for support, 
was not entitled to constitutional 
“homestead” exemption. Civ.Code, art. 
1013; Const.1921, art. 11, § 1—Wood 
v. Mason, 3 So.2d 256, 198 La. 1. j 

Okl. A “homestead” consists of the 
home of a family, whether title is 
lodged in husband or wife, and upon 
death of either husband or wife, the 
survivor may continue to possess and 
occupy the whole homestead, and home- 
stead is not subject to debts of either 
spouse. 31 Okl.St.Ann. § 1; Okl. 
St.Ann, 311; Okl1.St.Ann.Const. art. 
12, §§ 1, 2.—Oklahoma State Bank 'v. 
Van Hassel, 114 P.2d 912. 

§ 512 

D.C.Ky. The exemption right of wid- 
ow and children of homesteader, upon 
homesteader’s) death, in proceeds de- 
rived from sale of his homestead, under 
Kentucky statute, is limited to enjoy- 
ment of the income from the exempt 
fund, which must be invested under 
order of the court or otherwise so 
protected that creditors of homestead- 
er can secure fund after right of widow 
and children in the income derived 
therefrom has been extinguished. Ky. 
oa 1705.—In re Gibson, 33 F.Supp. 


Ala. If a homestead tract is encum- 
bered, the amount of such encumbrance 
is to be deducted in determining the 
value of the homestead and to the ex- 
tent of the encumbrance, the right of 
the widow to full allowance of her 
homestead provided under statute is to 
be awarded from other lands of the 
decedent. Code 1940, Tit. 7, §§ 662, 
688.—Childs vy. Julian, 2 So.2d 453. 


§ 517 

Ala. If a homestead tract is en- 
cumbered, the amount of such en- 
cumbrance is to be deducted in deter- 
mining the value of the homestead and 
to the extent of the encumbrance, the 
right of the widow to full allowance 
of her homestead provided under stat- 
ute is to be awarded from other lands 
of the decedent. Code 1940, Tit. 7; §§ 
ee 688.—Childs v. Julian, 2 So.2d 


S.D. The fact that owner of home- 
stead, who was seeking to borrow 
money on the security of only a part 
of the homestead, proceeded to take the 
necessary steps to free that part from 
apparent judgment and tax liens which 
would attach except for the homestead 
character of the property, did not con- 
stitute an “abandonment” of that por- 
tion as a homestead of the balance of 
the homestead property. SDC 51.1711, 


and 51.1712.—Edelman vy. Scandrett, 
293 N.W. 817. 
Tenn. Where sale to Tennessee Val- 


ley Authority of land left by intestate 
and set apart to widow as homestead, 
which sale was approved by chancellor, 
was not a voluntary sale, since the 
Authority could have condemned the 
land, and entire fee and homestead es- 
tate passed to the Authority, the whole 
fund realized from the sale represented 
the land itself and was impressed with 
widow’s homestead right. Code 1932, § 
8357; Tennessee Valley Authority Act, 
16 U.S.C.A. §§ 831-831ce.—Hutcheson 
v. Hutcheson, 143 S.W.2d 886. 

Where 200-acre tract set aside to 
widow as homestead was valued by 
commissioners at $800 at time it was 
so set aside, and 20.3 acres were sub- 
sequently sold for $1,345.20 and _ re- 
maining land had value of $3,000 at 
time of such sale, the value found at 
time homestead was set apart con- 
trolled, and the subsequent apprecia- 
tion in value could not affect widow’s 


right to have the whole fund realized’ 


from the sale of the 20.3 acres im- 
pressed with her homestead right. Code 
1932, § 8357.—Hutcheson v. Hutcheson, 
143 S.W.2d 886. § - 
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Kan. Where wife lived on homestead 
for a time after husband’s death and 
then went away to work for other peo- 
ple, but kept her houséhold goods, cows 
and farm implements on the place, re- 
turned to it at her convenience and re- 
garded it as her home, her departure 
did not constitute an ‘‘abandonment” of 


se, ee 


~homestead.—Stump y. Smarsh, 113 P.2d | 
1058, 153 Kan. 804. iN aH 

Tenn. That a wife was insane and 
confined to an asylum after husband’s 
death did not affect wife’s homestead 
rights, once acquired. Const. art. 11, § 
11—Hinds v. Buck, 150 S.W.2d 1071, 
177 Tenn. 444. — 

527, ; 


§ 

Ala. Where mortgage covered home- 
stead and nonhomestead lands, the 
mortgagor’s widow was entitled to 
have the equity of redemption in the 
entire encumbered property sold, and ~ 
the proceeds not exceeding $2,000 de- 
ereed to her in lieu of her homestead, j 
where it appeared that the homestead \ 
right would be of no value in excess 
of the encumbrances unless burden was 
imposed on other lands covered by 
the mortgage. Code 1940, Tit. 7, §§ 
ple 688.—Childs v. Julian, 2 So.2d 

Oe 


Kan. Where an administrator files — 
petition to sell town lots for payment — 
of debts, widow claiming homestead 
exemption in one acre of the tract is — 
required to select and describe par- 
ticular land claimed, and may not | 
postpone such_ selection until final 
settlement of the estate. Gen.St.Supp. 
1939, 59-403, 59-2235, 59-2249, 59- | 
2251.—Meech y. Grigsby, 113 P.2d 
1091, 153 Kan. 784. 

Mo.App. Where widow applied to — 
probate court to have her homestead 
and dower in decedent’s property set — 
off, widow was not entitled to notice 
of probate court’s action in setting _ 
out homestead. Mo.St.Ann.Const. art. — 
2, § 30—Mulkey v. Mulkey, 145 S.W. | 
2d 996. Loe et 

Neb. The county court of a county — 
in which an estate is settled has juris- 
diction to assign the homestead, where 
the facts on which the right of home- _ 
stead depends are not in dispute.—U. ; 
S. Fidelity & Guaranty Co. v. Bates, 
296 N.W. 560. } an 

Neb. The county court has jurisdic- 
tion to set aside to a widow for life 
the homestead of her deceased hus- ‘ 
Denderata re Kopac’s Estate, 299 N.W. — 
489. Peace 
Where heir at law objected to.the ~ 
setting aside of deceased’s homestead 
for life to petitioner as widow of de- 
ceased on the ground that petitioner 
was not the widow of deceased, the © 
burden of proof was on the objector.— 
In re Kopac’s Estate, 299 N.W. 489. 
An heir at law failed to sustain his 
plea that petitioner, seeking to have — " 
homestead of decedent set aside to her y 
for life, was not the widow of decedent. © 
—In re Kopac’s Dstate, 299 N.W. 489. 

In proceeding by alleged widow of 
decedent to have set aside to her for 
life a homestead estate in 160-acre — 
farm owned by decedent at time of 
death, evidence was sufficient to estab- 
lish that farm had been occupied by ~— 
decedent and petitioner at the time of 
decedent’s death and that petitioner 
was the widow of decedent so as to. 
warrant setting aside of the farm to 
widow for life as homestead of de- 
cedent, where there were no creditors 
of decedent, and personal property in 
estate was sufficient to pay expenses 
and cost of administration.—In re 
Kopac’s Hstate, 299 N.W. 489. 


§ 537 

Ala. <A proceeding in equity, where- 
by decedent’s homestead was set apart 
to his widow, vested in.the widow a 
life estate therein, while the fee re- 
mained in the heir or devisee, subject 
to be divested and vested in the widow 
upon judicial ascertainment of the in- 
solvency of the estate of the decedent. 
Code 1923, § 7918.—Martin v. Cothran, 
200 So, 609, 240 Ala. 619. 

Mo.App. Widow’s bill in equity to 
set aside probate court proceeding set- 
ting out widow’s homestead in certain 
realty held to show on its face that no 
cause of action was stated, in that 
fraud in the very act of procuring the 
probate court’s judgment was not 
therein alleged.—Mulkey vy. Mulkey, 145 - 
S.W.2d 996. . 

Widow’s lack of knowledge of entry 
of judgment by probate court, upon 
widow’s application, setting -off her 


§ 587 


homestead in decedent’s realty, did not 
excuse widow’s failure to appeal from 
judgment so as to enable her to main- 
tain suit in equity to vacate probate 
court’s judgment without alleging as 
ground therefor fraud in the act of 
procuring the judgment.—Mulkey  v. 
Mulkey, 145 S.W.2d 996. : 
A probate court judgment approving 
report of commissioners appointed to 
set off homestead, like the final settle- 
ment of an administrator, is as con- 
- clusive as the judgment of any other 
--eourt, and not subject to impeachment 
except on the ground of fraud in the 
so very act of procuring the judgment.— 
-Mulkey v. Mulkey, 145 S.W.2d 996. 
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‘Tenn, Where homestead had been set 
apart and assigned to widow out of 
- intestate’s realty, it became an absolute 
estate for life with right to use or 
sale. Code 1932, 8357.—Hutcheson 

_y. Hutcheson, 143 S.W.2d 886. 5 
Where sale of land set apart to wid- 
ow as homestead was approved by 
chancellor on behalf of widow and the 
adult and minor heirs of intestate, the 
fund which was realized from the sale 
and which was impressed with widow’s 
homestead right was properly ordered 
to be invested in other land with title 
for life in widow and _ remainder in 
heirs. Code 1932, 8357.—Hutcheson 

vy. Hutcheson, 143 S.W.2d_ 886. : 
_. Tex,Civ.App. Where widow, claim- 
ing as a homestead land involved in 
suit to recover on a vendor’s lien and 
_ deed of trust note executed by her son 
and to foreclose liens on land, author- 
ized loan to be made to son, was pres- 
ent when loan was made, and asserted 
no claim of any rights to land, widow 
was “estopped” as a matter of law to 
deny the validity and binding effect 
of.the note and deed of trust.—Sheats 
| vy. King, 152 S.W.2d 456, error refused. 


HOMICIDE 


P §1 
Til, The same elements that consti- 
tute crimes of murder and manslaugh- 
ter at common law are embraced in 
_. homicide statute, and hence the offenses 
are the same as at common law, and 
statute must be interpreted as was the 
common law.—People v. Lewis, 31 N.H. 

» 2d 796, 375 Ill. 330. 


; 89 
Cal. Chronic alcoholism and mental 
deterioration are grounds for defense 
against charge of murder in the first 
degree and may be urged in mitigation 
of punishment.—People y. Griggs, 110 
Pi2d 1081. 


8 20 

 App.D.c. A defendant’s voluntary 
intoxication does not of itself negative 
the malice required to constitute sec- 
ond degree murder and thereby reduce 
second degree murder to voluntary 
manslaughter,—Nestlerode v. U. S., 122 
F.2d 56. 


Ky. In murder trial, where defense 
was that defendant was too drunk to 
entertain intent to kill or know what 
he was doing, evidence of his drunk- 
enness at time of killing was permissi- 
ble to show lack of intent and defeat 
eonviction of murder, but such drunk- 
enness constituted no defense to charge 
of killing in sudden affray and with- 
out previous malice.—Richardson vy. 


wit 
2 


ns 
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Commonwealth, 144 S.W.2d 492, 284 
‘Ky. 319. 

Ky. One will not be permitted to 
voluntarily indulge in _ intoxicating 


liquor and later defy the law by de- 
stroying lives of innocent persons or 
committing other crimes and then es- 
cape punishment therefor on ground 
of insanity.—Smiddy v. Commonwealth, 
152 S.W.2d 949, 287 Ky. 276. 

N.Y. Deliberation and premeditation 
are necessary constituents of the crime 
of “murder in first degree’ and if by 
reason of intoxication, the jury should 
-be of the opinion that deliberation or 
premeditation necessary to constitute 
first degree murder does not exist, the 
erime is reduced to a lower grade of 
murder or in the absence of any intent 
to kill, then to manslaughter in some 
of its grades, and the intoxication need 
not be to the extent of depriving the 
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accused of all power of volition or of 


all ability to form an intent,—People 
v. Crumble, 35 N.H.2d 634, 286 N.Y. 24. 

N.C. In murder prosecution, intox- 
ication is an “affirmative defense” akin 
to plea of insanity, and, as every man 
is presumed to be sane and to possess 
a sufficient degree of reason to be re- 
sponsible for his crime until contrary 
is proven, burden of such defense is 
upon the defendant.—State v. Cureton, 
11 S.B.2d 469, 218 N.C. 491. 

Pa. Intoxication which will nega- 
tive plan and premeditation and the 
intent to kill must be such as to sub- 
vert conscious purpose.—Commonwealth 
v. Kline, 19 A.2d oi 341 Pa. 238. 

1 


N.C. In murder prosecution, no in- 
ference of absence of deliberation and 
premeditation arises as a matter of law 
from intoxication, and mere intoxica- 
tion cannot serve aS an excuse for the 
offender._State v. Cureton, 11 S.H.2d 
469, 218 N.C. 491. 

In murder prosecution, influence of 
intoxication upon question of existence 
of premeditation depends upon degree 
of intoxication and its effect upon the 
mind and passion, and for intoxication 
to constitute a defense, it must appear 
that defendant was not able, by reason 
of drunkenness, to think out before 
hand what he intended to do and to 
weigh it and understand nature and 
consequence of his act.—State v. Cure- 
ton, 11 S.H.2d 469, 218 N.C. 491. 
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Ga. The act of one participant in 
conspiracy to rob, in shooting the per- 
son robbed, is reasonable and probable 
consequence of a design. to commit 
armed robbery, so as to make another 
participant guilty of homicide.—Jen- 
kins vy. State, 9 S.B.2d 909, 190 Ga. 556. 

Miss. The act of one of the joint 
actors at time of killing may be attrib- 
uted to other joint actor, but, to render 
admissible declaration of one of actors 
prior to killing and not within presence 
and hearing of the other actor, there 
must be proof of a conspiracy between 
the two to commit the unlawful act.— 
Jones yv. State, 198 So. 555. 


Ohio App. An inmate of an indus- 
trial school who had obtained iron bar 
with which school employee was killed 
by another inmate was not improperly 
convicted of murder on ground that in- 
mate withdrew from enterprise because 
after obtaining bar inmate had sig- 
nalled to the other to effect that it was 
“no go’ where meaning of signal was 
a matter of conjecture and there was 
nothing to indicate that signalling was 
intended to deter such other from 
using the bar and inmate did not re- 
place bar and did nothing to warn yic- 
tim of the danger.—State y. Lee, 34 N. 
H.2d 985. 

Pa. If one is only a terrified on- 
looker, neither his presence at homi- 
cide nor his failure to report it would 
make him an ‘accomplice’’.—Common- 
wealth v. Giovanetti, 19 A.2d 119. 

If defendant, by her understanding 
of detective’s question’ whether she 
knew they were killing her husband, 
and her affirmative reply thereto, meant 
nothing more than that she knew after 
husband’s death that they had. killed 
him, such evidence alone would make 
defendant neither an “‘accomplice” nor 
even an “accessory after the fact’’.— 
Pounmonwesith vy. Giovanetti, 19 A.2d 


§ 31 
OkI.Cr.App. Where one is charged 
with murder as a principal it is neces- 
sary to prove a conspiracy or an ac- 
tual participation in murder by the 
doing of some overt act by the one 
charged in order to warrant conviction, 
and a mere mental assent to or ac- 
quiescence in commission of the crime, 
by one who does not procure or advise 
its perpetration and who takes no part 
therein, gives no counsel and utters no 
words of encouragement to the perpé- 
trator, however wrong morally, does 
not constitute such person a ‘partici- 
pant” in the crime. 21 Okl.St.Ann. § 
172.—_Hubbard v. State, 112 P.2d 174. 

33 


§ 
Pa, If defendant had knowledge be- 


be 


‘forehand that her husband ‘ 
kill 


killed and if she aide 


in her home for such felonious pur-— 
pose, she would be as guilty as they; 
but, if défendant knew or suspected 
just before her husband. died and 
after arsenic had been administered to 
him that they were killing him and 
did nothing to aid, encourage, or 
countenance them, she would not be 
gailty—Commonwealth yv. Giovanetti, 
DOP ALZ ONTO eR eae 
The mere presence at a homicide 
and knowledge of its commission does 
not make a person guilty unless he 
aids, assists, and abets.—Common- 
wealth v. Giovanetti, 19 A.2d 119. 
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Fla. Under indictment charging that 
homicide was committed by defendant 
shooting deceased with a pistol, con- 
viction for second degree murder was 
warranted if pistol wounds inflicted by 
defendant caused or materially con- 
tributed to immediate death of de- 
ceased, and mere fact that other mortal 
wounds were inflicted upon deceased 
by codefendants did not relieve defend- 
ant.—Brinson v. State, 198 So, 15. 

Ga. An injury unlawfully inflicted 
must be accounted as efficient, proxi- 
mate cause of injured person’s subse- 
quent death when it appears that in- 
jury constituted sole proximate cause 
of death, directly and materially con- 
tributed to happening of subsequently 
accruing immediate cause of death, or 
materially accelerated death, though 
proximately occasioned by pre-existing 
eause.—Wilson y. State, 10 S.H.2d 861. 
190 Ga. 824. 


§ 58 

La. At common taw, where more 
than a year and a day intervene be- 
tween the injury and the death of the 
victim, the injury is not legally deemed 
the cause of death, and the person who. 
inflicted it is not criminally responsi- 
ble for the homicide.—State v. Moore, 
199 So. 661, 196 La. 617. 

Common-law rule that where more 
than a year and a day intervene be- 
tween injury and death, the person 
who inflicted the injury is not crim- 
inally responsible for the homicide, ob- 
tains generally throughout the United 
States, unless otherwise provided for 
by statute.—State v. Moore, 199 So. 
661, 196 La.’ 617. i 

The Legislature by adoption of the 
Code of Criminal Procedure thereby 
providing a short form of indictment — 
for murder, wherein an allegation that 
death occurred within a year and a 
day after infliction of injury is un- 


‘necessary, did not change substantive 


law requiring that the occurrence of 
death within a year and a day after 
infliction of alleged fatal injury be 
proved as an essential element of mur- 


der. Code. Cr.; Proc. arts. 235, 248, 
are ot) v. Moore, 199 So. 661, 196 
a. 2 


§ 59 A 
Conn. “Murder” at common law is 
the unlawful killing of one human be- 
ing by another with malice afore- 
thought.—State yv. Jacowitz, 20 <A.2d 
470, 128 Conn. 40. 


Conn, The statute defining murder 
has not changed the common-law defi- 
nition but provides a more severe pen- 
alty where certain features such as 
premeditation are present, Gen.St. 
Cum.Supp.1935, § 1685¢.—State vy. 
Jacowitz, 20 A.2d 470, 128 Conn. 40. 


_ill. Motive is not one of the essen- 
tial elements of crime of murder.—Peo- 
pie AF Mangano, 30 N.B.2d 428, 375 


Ill, The common factor and essen- 
tial element which constitutes a crime 
under charge of murder or charge of 
manslaughter is unlawful killing of a 
human being, and the element that dis- 
tinguishes ‘‘murder” from “manslaugh- 
ter” is malice.—People v. Lewis, 31 N. 
H.2d 795, 375 Ill. 330. 

va. A homicide committed in hot 
blood, growing solely out of combat for 
which person committingsit was not 
responsible, is not “murder’’.—Wilkins 
v. Commonwealth, 11 §.H.2d 653. 


e any” 
way, even to extent of harboring them — ; 


iz esser offense of 
manslaughter which lacks it, and does 
not mean simply hatred or specific 
animosity, but it extends to and em- 
--—+braces generally the spirit or state of 


commits a given fierce act, and it may 
be discoverable in a specific deliberate 
intent to kill, and may also be in- 
ferred or implied from circumstances 
which show a wanton and depraved 
spirit, a mind bent on mischief and 
evil, without regard to their conse- 
quences, and includes all those states 
of mind in which a homicide is com- 
mitted without legal justification, ex- 
tenuation or excuse. Gen.St.Cum.Supp. 
f 1935, § 1685¢c.—State v. Jacowitz, 20 
. A.2d 470, 128 Conn. 40. eas 
_ ..IN. The common factor and essen- 
___ tial element which constitutes a crime 
‘ under charge of murder or charge of 
i manslaughter is unlawful killing of a 
human being, and the element that dis- 
tinguishes ‘murder’ from “manslaugh- 
b ter” is malice.—People v. Lewis, 31 N. 
oe Wi2dH795, 375 Ll. 380. 
: Ky. ‘Malice’ aforethought” means a 
predetermination to commit an act 
without legal excuse, and it is imma- 
terial at what time before commission 
ia of act the determination was formed.— 
Rose v. Commonwealth, 149 S.W.2d 
NA 2286 Ky: 63. 

; §8.C. ‘Malice’ as an element of mur- 
der is a wicked purpose to do an un- 
lawful act without sufficient legal 

_.provocation.—State v. Heyward, 15 S. 
H:2d 669, 197 S.C. 374. 
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Cal.App. When an unlawful assault 
— is made with a deadly weapon upon 
another, resulting in death, and assault 
is not provoked or perpetrated in neces- 
he - sary self-defense or in heat of passion, 
E malice may be presumed, and under 
such circumstances the killing may 
sl constitute ‘murder of the second de- 
gree’ when it is not perpetrated by 
means of poison, lying in wait, torture, 
Ki or any other kind of willful, deliberate, 
c. or premeditated  killing.—People v. 

Butterfield, 105 P.2d 628. q 

Ky. Malice may be inferred from 
circumstances attending killing, and it 
is for the jury to determine whether or 
-not the act was done with malice afore- 
thought.—Rose vy. Commonwealth, 149 
S.W.2d 772, 286 Ky. 53. 

§.C. In murder prosecution, the use 
of a deadly weapon implies malice.— 
State v. Edwards, 10 S.H.2d 587, 194 
S.C. 410. 

Tex.Cr.App. ‘Malice’ does not mean 
a material intent to take a human life, 
but means a continuous conduct, dan- 
gerous to others, so frecklessly and 
wantonly as to manifest a depravity of 
mind and disregard for human life.— 
Brewer v. State, 143 S.W.2d 599. 

YTex.Cr.App. The malice necessary to 
assessment of death penalty in mur- 
der prosecution may be implied by 
jury from facts and circumstances.— 
Villareal v. State, 146 S.W.2d 406. 

Tex.Cr.App. ‘‘Malice’ as element of 
| murder with malice may be evidenced 
ol by reckless disregard of the rights of 
a others eventuating in some exhibition 


of a heart fatally bent on mischief, re-. 


bee gardless of toward whom the mischief 
i might be directed.—Barrow v. State, 
151. S.W.2d 589. 


Ky. Where shooting was intentional, 
neither voluntary manslaughter result- 


5 ing from gross negligence or wanton 
oe recklessness, nor involuntary man- 
oe slaughter resulting from ordinary neg- 

: ligence, was involved, and defendant 


would have been guilty of murder or 
voluntary manslaughter if shooting 
was unlawful, irrespective of his neg- 
lect to furnish attention or medical 
aid or his refusal to permit others to 
do so.—King vy. Commonwealth, 148 S. 
W.2d 1044, 285 Ky. 654. 

Where wound is unlawfully and in- 
tentionally inflicted by person charged 
with refusing to render or permit aid 
or medical attention, and death results 
from the refusal or neglect, the crime 
committed is ‘“‘murder” or “manslaugh- 


» is the 
“murder, as 
tions, 


mind with which one approaches and - 


ter,” and refu: ; 
aid or medical attention should not be 


made.the basis for separate instruc- 
King v, Commonwealth, 148 8S. 
W.2d 1044, 285 ee ais, P { 


. § 68. 

Ga. Slaying an officer to avoid being 
taken into custody, while having rea- 
sonable ground to believe that victim 
ig an arresting officer and that his ob- 
ject is to make a lawful arrest for a 
felony, is ‘‘murder’’, whereas the slay- 
ing if committed without reasonable 
ground of belief as to his official char- 
acter or purpose,.and without malice, is 
“manslaughter.’”’ Code 1933, § 27-207. 
—Morton y. State, 10 S.H.2d 8386, 190 
Ga. 792, 
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Cal. Under the statute every mur- 
der committed in the perpetration or 
attempt to perpetrate robbery, or bur- 
glary, is “murder of the first degree’. 
Pen.Code, § 189.—People v. Hawk, 112 
P.2d 225, 17 Cal.2d 812. 

Fla. The language of statute mak- 
ing adulteration of liquors a crime and 
providing that if death of person shall 
result from drinking adulterated liquor, 
“the crime shall be deemed murder and 
be punished accordingly” does not 
make the denounced act and culmina- 
tion in death statutory ‘murder in first 
degree” but merely reaffirms the law 
as it was and would have been had 
such language not been used in .the 
statute, and the denounced acts may 
culminate in murder in any one of the 
several degrees. Comp.Gen.Laws 1927, 
§ 7645.—Coston y. State, 198 So. 467. 

Pa. Under statute providing that all 
murder which shall be committed in 
the perpetration of or attempt to per- 
petrate certain crimes shall be deemed 
murder in the first degree, the malice 
of the initial offense attaches to what- 
ever else the criminal may do in con- 
nection there with, and. by the statute 
the killing is deemed ‘‘murder in the 
first degree.’ 18 P.S, § 2221.—Com- 
monwealth y. Frisbie, 20 A.2d 285, 342 
Vetoes MILE fe 

Pa. Where defendant was looking 
for an automobile to steal so that it 
might be used in escaping from place 
of contemplated robbery, and after be- 
ing given ride by a motorist attempted 
to take automobile from motorist, that 
defendant had not intended to _ kill 
motorist but started to fire because he 
could not get away after deceased had 

rabbed defendant’s wrist following de- 
endant’s drawing of revolver, would 
not lessen crime and make it murder 
of less than ‘‘murder in the first de- 
gree 18) Pes; 2221.—Commonwealth 
vy. Frisbie, 20 A.2d 285, 342 Pa. 177. 

Wash. Under statute defining mur- 
der in the first degree as including 
killing of a human being without de- 
sign to effect death by a person en- 
gaged in the commission of, attempt 
to commit, or in withdrawing from 
the scene of robbery or other specified 


felonies, requisite circumstantial con- 
nection between the killing and the 
robbery, or other felony, takes the 


place of the premeditated design in de- 
termining degree of homicide. Rem. 
Rey.Stat. § 2392.—State v. Barton, 105 
P.2d 63. 

Under statute including within mur- 
der in first degree killing of a human 
being without design to effect death by 
a person committing, attempting to 
commit, or in withdrawing from scene 
of robbery, robbery is not necessarily 
directly included as an integral part of 
the murder, but is only incidentally 
related thereto, and the victim of rob- 
bery need not be same person as victim 
of homicide, and the robbery may be 
committed in one jurisdiction and the 
killing take place in another; the only 
connection between them being the cir- 
eumstance of the accused’s flight from 
place of one to scene of the other. 
Rem.Rey.Stat. § 2392.—State v. Bar- 
ton, 105 P.2d 63. 

Wash. A “homicide” is committed in 
the perpetration or attempt to perpe- 
trate another crime when it is commit- 
ted by accused while engaged in the 
performance of any act required for 
the full execution of some crime other 
than the homicide, which accused in- 


346, 


§ 73 syne a 
Colo. Under statute relating to m 

der perpetrated by means of tortur 
the turpitude of the act of torture si 
plies the place of deliberate and pr 
meditated malice, and the purpose t 
kill is conclusively presumed from th 
intention to perpetrate the torture un 
lawfully inflicted. ’35 C.S.A. ¢c. 48 
TaN ae vy. People, 111 VP 


§ 74 Mee eats 

Ala.App. A knife is.a “deadly weap. 
on’.—Coates v, State, 199 So. 830, 29 
Ala.App. 616. ras, es ; 

Pa.0.&T. Any instrument capable 
of causing death, however innocent its _ 
original purpose, becomes a dea 
weapon used for purposes of violen 
a heavy metal pipe, 18 i 
nearly two inches .in diameter, 
weighing almost four pounds, i 
deadly weapon in the contemplatio 
the law.—Commonwealth v. Patters 
41°D. & C. 215,123 Erie 215. | 
Tex.Cr.App. An i ; eon 
ing of two brick-bats cemente 
gether was not per se a “deadly weap- — 
Berea © v. State, 151 S.W.2d 
Wash. -A hunting rifle is a ‘ds 
ous instrumentality’’.—State v. He 
113 P.2d 530. i 


§ 78 Ue 
Iowa. Where one deliberately — 
wantonly opens fire upon another . 
man being with a deadly weapon and 
with intent to wound that person, th 
law holds him to the consequences of 
such act, and if the victim is fatally 
wounded, the law presumes malice and 
the intent to kill and a conviction of 
“murder in the first degree’ ig war- 
ranted. Code 1939, § 12911.—State v. 
Sullivan, 298 N.W. 884, 230 Iowa 817. 
Pa.0.&T. The provision of section _ 
701 of The Penal Code of June — 1 
1039, PULY 872 208i PSs $a Ota 
stantially reGnacting section 74 of. 
Criminal. Code of March 31, 1860, P 
382, as amended by the Act of May 
1923, P.L: 306; 180 PIS $i220ttet 
murder. committed in the perpetratio 
of robbery is murder in the first degree 
is inapplicable where there was no 
even a momentary premeditation, the s 
homicide was in no way motivated by — 
robbery, and there was no intent to rob 
up to the moment when the fatal blo 
was struck.—Commonwealth y. Patte 
son, 41 D. & C. 215, 23 Brie 215. — 
Tex.Cr.App. In murder prosecut 
findings of malice are essential to su 
port assessment of death penalty 
Villareal vy. State, 146 S.W.2d 406. 


Sa, 
Wy 
i 


i) 


by defendants.—People y. Kaye, 
P20 679. 


Pa. An _ unintentional homicide in 
the commission or attempted commis-_ 
sion of a felony such as rape, burglary — 
or robbery was ‘‘murder’ at common ¥. 
law, since the malice which was es- | 
sential to constitute murder of the ~ 
initial offense attached to whatever else 
the criminal might do in connection 
therewith. Commonwealth y. Guida, 19 | 
A.2d 98. 

Under the common-law rule that an 
intentional homicide in the commission 
or attempted commission of a felony 
such as rape, burglary or robbery was 
“murder,” the essential ingredient is 
either the, commission of the felony or 
the attempt to commit a felony, and 
the criterion is not whether the mere 
attempt to commit the felony is of it- 
self, as a distinct crime, a felony or 
a misdemeanor.—Commonwealth v. ‘ 
Guida, 19 A.2da 98 : 


The statute providing that all mur- r 
der which shall be committed in the . 
perpetration of or attempting to per- 


petrate any arson, rape, robbery, burg- 
lary or kidnapping shall be deemed 
“murder in the first degree’ by im- 


plication recognizes that the essential 


‘specific intention to take life. 


§ 82 
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is not the completion of the robbery,. gree is an unlawful homicide with ma- 


rape, ete., but that murder may be 
present in an attempted robbery, rape, 
ete. 18 P.S. § 2221—Commonwealth 
v.. Guida, 19 A.2d 98. 

Where defendant with others planned 
robbery and defendant provided the 
tape to be use in quieting victim and 
watched outside while others attempt- 
ed the robbery, and in so doing killed 
the intended victim’s housekeeper, de- 
fendant was properly convicted under 
statute of “murder in the first de- 
gree.” 18 P.S. § 2221.—Commonwealth 
v. (Guida, 19 A.2d 98. 


§ 86 

'Cal.App. One who _ willfully, pre- 
meditatedly, and of his malice afore- 
thought, commits or attempts to com- 
mit an assault upon a certain person 
with the intention of killing him, but 
in the execution of his design unin- 
tentionally kills another instead, is 
nevertheless guilty of murder, on 
theory that the intent in such case is 
transferred by law from his intended 
victim to the person killed, and_ the 
crime is exactly what it would have 
been if the person against whom _ the 
intent to kill was directed had been 
in fact killedi—People v. Buenaflore, 
105) Pi2d 621. : 

In homicide prosecution, instructions 
stating law with respect to guilt of one 
who unintentionally killed third party 
while assaulting another with intent 
to kill, were proper, and failure to in- 
struct on law of self-defense in such 
instructions was not error where law 
of self-defense was fully expounded in 
another portion of court’s charge to 
paneer eonle vy. Buenaflore, 105 P.2d 
2 J 


S.C. Accused was guilty of murder 
if there was malice in his heart at time 
of killing, regardless of whether he 
killed his intended victim or a third 
person through mistake.—State’v. Hey- 
ward, 15 S.H.2d 669, 197 S.C. 371. 


§ 90 » 

Ark. Under statute, to constitute 
“first-degree murder” there must be in 
the mind of the accused a willful, de- 
liberate, malicious, and premeditated 
Pope’s 
Dig. § 2969.—Gulley v. State, 146 S.W. 
2d 706. 

Mo.App. ‘‘Deliberation,’’ as an ele- 
ment of murder in the first degree, 
means done in a cool state of the blood, 
not in a sudden passion engendered by 
lawful or some just cause of provoca- 
tion—Ex parte Johnson, 142 S.W.2d 

1 


N.Y. Deliberation and premeditation 
are necessary constituents of the crime 
of “murder in first degree” and if by 
reason of intoxication, the jury should 
be of the opinion that deliberation or 
premeditation necessary to constitute 
first degree murder does not exist, the 
erime is reduced to a lower grade of 
murder or in the absence of any in- 
tent to kill, then to manslaughter in 
some of its grades, and the intoxication 
need not be to the extent of depriving 
the accused of all power of volition or 
of all ability to form an intent.—People 
v. Crumble, 35 N.W.2d 634, 286 N.Y. 
2 


N.O. In murder prosecution, pres- 


ence of provocation has a bearing on 
question of deliberation favorable to 
defendant, just as its absence has an 
unfavorable bearing.—State v. Starnes, 
Dies-.2d 553, 218. N.C, 539. 
N.C. “First degree murder’ is the 
unlawful killing of a human being with 
malice and with “premeditation”, which 
means thought beforehand for some 
length of time, however short, and not 
formed simultaneously with killing, 
and ‘deliberation’ which means_ that 
act was done in cool state of blood and 
does not mean reflection upon it for 
any appreciable length of time, but 
means an intention to kill executed by 
defendant in furtherance of fixed de- 
sign to gratify a feeling of revenge or 
to accomplish some unlawful purpose 
and not under influence or violent pas- 
sion suddenly aroused by some unlaw- 
ful or just cause or legal provocation. 
-—State v. Brown, 11 8.H.2d 321, 218 N. 


©. 415. 
Pa.O.&T. Murder in the first de- 


lice aforethought, either expressed or 
inferred from the circumstances; in 
contemplation of law, no time is too 
short to form the intent to take human 
life which is required in order to con- 
stitute a wilful, deliberate, and_ pre- 
meditated killing—Commonwealth  v. 
Patterson, 41 D. & C. 215, 28 Brie 215. 


§ 9 ; 

Cal. In homicide prosecution, ap- 
preciable space of time between inten- 
tion to kill and act of killing need 
not exist, but intention and act may 
be as instantaneous as _ successive 
thoughts of the mind.—People v. Smith, 
104 P.2d 510. : 
“Deliberation” and ‘‘premedita- 
tion’, as essential elements of first 
degree murder, do not require any 
fixed time beforehand, and, although 
such mental processes must be prior 
to killing, they need not be simultane- 
ous, and but a moment of thought may 
be sufficient to form a fixed design to 
kill. Code 1939, § 4200.—State v. Hud- 
son, 10 S.H.2d 730, 218 N.C. 219, 

Pa, The law fixes no length of time 
as necessary~ to form intention to kill, 
but leaves existence of a fully formed 
intent as a fact to be determined by 
jury from all facts and circumstances 
in evidence.—Commonwealth vy. Earnest, 
21 A.2d 38, 342 Pa. 544. 

Wash. The premeditation required 
to support a conviction of first degree 
murder may involve no more than a 
moment in point of time.—State v. 
Davis, 108 P.2d 641. 

The premeditated intent to kill nec- 
essary to support conviction for first 
degree murder may be formed in a 
very short interval before the actual 
killing.—State v. Davis, 108 P.2d 641. 


105 
Cal.App. When an unlawful assault 
is made with a deadly weapon upon 
another, resulting in death. and as- 
sault is not provoked or perpetrated 
in necessary self-defense or in heat of 
passion, malice may be presumed, and 
under such circumstances the killing 
may constitute ‘murder of the second 
degree” when it is not perpetrated by 
means of poison, lying in wait, torture, 
or any other kind of willful, deliberate, 
or premeditated killing.—People v. But- 

terfield, 105 P.2d 628. 


Pa.O.& T. Murder in the second de-. 


gree is an unlawful homicide under 
circumstances of depravity of heart and 
a disposition of mind regardless of 
social duty, but where no intention to 
kill exists or can reasonably be in- 
ferred.—Commonwealth v. Patterson, 
41 D. & C. 215, 23 Drfe 215. 


Pa.O.&T. Murder not of the first 
degree is murder of the second degree. 
It includes all unlawful killing under 
circumstances of depravity. of heart, 
recklessness of consequences, and a dis- 
position of mind unconcerned with so- 
cial duty, but where no intention to 
kill exists or can be reasonably and 
fully inferred.—Commonwealth v. Dra- 
go, 88 P.L.J. 647. 

Va. One fatally shooting another in 
course of sudden quarrel, in mutual 
combat, on sudden provocation, after 
being twice knocked down by decedent, 
who was stranger, against whom killer 
bore no previous grudge or malice, was 
not guilty of “murder in the second 
degree’.—Wilkins v. Commonwealth, 11 
S$.H.2d 653. 

§ 107 


Mass. In the expression ‘“deliberate- 
ly premeditated malice aforethought” in 
murder statute, the word “deliberately” 
does not mean slowly, but has refer- 
ence to the purposeful character of pre- 
meditated malice rather than the time 
spent in premeditation. G.L.(Ter.Ed.) 
ce. 265, § 1—Commonwealth vy. Brooks, 
82 N.W.2d 242, 308 Mass. 867. 

In murder statute referring to “de- 
liberately premeditated malice afore- 
thought”, the word ‘“‘deliberately” indi- 
eates that it must be shown that plan 
to murder was formed after being the 
subject of deliberation and reflection, 
but the law cannot set any limit to the 
time, which may be a matter of days, 
hours or even seconds, and it is not so 
much a matter of time as of logical 
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sequence, comprising first deliberation. 
and premeditation, then resolution to 
kill and lastly killing in pursuance of 
the resolution. G.L.(Ter.Ed.) c. 265, § 
1.—Commonwealth v. Brooks, 32 N.E. 
2d 242, 308 Mass. 367. ‘ 

\ § 110 ; 

Fla. It is unnecessary to support 
conviction of manslaughter that fatal 
blow delivered by defendant be inflict- 
ed with intent to kill or with a dead- 
ly weapon.—Bess v. State, 1 So.2d 580. 

Ga. Where a person kills in self- 
defense, or in defense of habitation, 
property or person against one who 
manifestly intends or endeavors by 
violence or surprise to commit a felony 
on either, or against any persons who 
manifestly intend and endeavor in a 
riotous and tumultuous manner to en- 
ter the habitation of another for the 
purpose of assaulting or offering per- 
sonal violence to any person dwelling 
or being therein, such homicide is ‘‘jus- 
tifiable,”’ but if the killing is not un- 
der such circumstances, or other cir- 
eumstances of justification, but in the 
course of a rencounter in which the 
participants engage with a mutual in- 
tention to fight, the offense may be 
“voluntary manslaughter” as related to 
mutual combat. Code 1933, §§ 26-1011 
to 26-1017.—Shafer v. State, 13 S.H.2d 
798, (191 Ga. 722. 

Ill, The common factor and essen- 
tial element which constitutes a crime 
under charge of murder or charge of 
manslaughter is unlawful killing of a 
human being, and the element that dis- 
tinguishes “murder”? from ‘“‘manslaugh- 


5 


ter’ is malice.—People v. Lewis, 31 N.. 


BH.2d 795, 375 Ill. 330; 

Ky. Where wound is unlawfully and 
intentionally inflicted by person charg- 
ed with refusing to render or permit 
aid or medical attention, 
results from the refusal or neglect, the 
erime committed is “murder” or ‘‘man- 
slaughter,” and refusal to render or 
permit aid or medical attention should 
not be made _the basis for separate 
instructions.—King v. Commonwealth, 
148 S.W.2d 1044, 285 Ky. 654. 

Wash. “Manslaughter” comprises all 
homicides not falling within definitions 
of murder in first or second degree and 
such homicides as are not excusable or 
justifiable. Rem.Rev.Stat. §§ 2390, 2392- 
2395.—State v. Hedges, 113 P.2d 530. 


and death~ 


§ 113 ; 
Fla. Where accused charged with 
offense of murder in second degree 
was found guilty of manslaughter, 


state’s failure to establish a motive for 
killing was immaterial.—Covington v. 
State, 200 So. 531. 


Ky. It is not necessary to commis- 
sion of manslaughter that a deadly 
weapon be employed.Boges vy. Com- 
Peete 148 S.W.2d 703, 285 Ky. 


§ 114 
Pa.0.&T. Voluntary manslaughter 
is a homicide intentionally committed 
under the influence of passion, and 
without malice expressed or implied.— 
Commonwealth v. Patterson, 41 D, & C. 
215, 23 Brie 215. 


§ 116 

Ky. To warrant conviction of volun- 
tary manslaughter, there must have 
been intentional killing, but such in- 
tent, in absence of express testimony, 
may be inferred from accused’s acts 
and even founded on manifest or reck- 
less disregard for safety of human life 
—Boggs v. Commonwealth, 148 S.W.2d 
703, 285 Ky. 558. 

Ky. Where shooting was intentional, 
neither voluntary manslaughter result- 
ing from gross negligence or wanton 
recklessness, nor involuntary man- 
slaughter resulting from ordinary neg- 
ligence, was involved, and defendant 
would have been guilty of murder or 
voluntary manslaughter if shooting 
was unlawful, irrespective of his ne- 
glect to furnish attention or medical 
aid or his refusal to permit others 
to do so.—King v. Commonwealth, 148 
S.W.2d 1044, 285 Ky. 654. f 

If refusal to permit wounded person 
to obtain aid or medical attention, or 
to render it where duty to render it 
exists, is so grossly negligent or reck- 


Se ee 


= 


Taree 


= 
x 


€ 


Pe ee 


ENON ee ee 


‘ 


‘disregard 


nifest wanton. 
a specific 


human lite, rather than 


manslaughter, or may be guilty of in- 
voluntary manslaughter if such acts or 


_ omissions were the ey of ordinary 
negligence.—Kin 


g v. Commonwealth, 
148 S.W.2d ee Ky. 654. ; 
18 
D.C.Mich. Under Michigan law, if 
act of killing, though intentional, is 


_ committed under the influence of pas- 


sion or in heat of blood, produced by 
an adequate or reasonable provocation, 
and before a reasonable time has 
elapsed for the blood to cool and rea- 
son to resume its habitual control and 
is result of temporary excitement, by 
which the control of reason was_dis- 
turbed, rather than of any wickedness 
of heart or cruelty or recklessness of 
disposition, the offense is ‘‘manslaugh- 
ter’. —Metropolitan Life Ins. Co. v. Me- 
David, 39 F.Supp, 228. 

N.M. All that is required to reduce 
a homicide from murder to voluntary 
manslaughter is sufficient provocation 
to excite in the mind of the defendant 
such emotions as either anger, rage, 
sudden resentment, or terror as may be 
sufficient to obscure the reason of an 
ordinary man, and to prevent delibera- 
tion and premeditation, to exclude mal- 
ice, and to render the defendant -in- 
capable of cool reflection.—State v. 
Plummer, 107 P.2d 319, 44 N.M. 614. 

See Rex y. Jackson [1941] 2 Dom.L, 


Ret 9! 
SS § 119 


Ala, Mere words or gestures, no mat- 
ter how offensive or insulting, will not 
reduce homicide to manslaughter.—Har- 
ris v. State, 2 So.2d 431. 


§ 127 

Ga. Slaying an officer to avoid being 
taken into custody, while having rea- 
sonable ground to believe that victim 
is an arresting officer and that his ob- 
ject is to make a lawful arrest for a 
felony, is ‘“‘murder’’, whereas the slay- 
ing if committed without reasonable 
ground of belief as to his official char- 
acter) or purpose, and without malice, is 
“manslaughter.’”? Code 1933, § 27- 207. 


—Morton y. State, 10 $.B.2d 836, 190 
Ga, 792. 
: § 130 


C.C.A.Hawaii, Where one of police 
officers secured admission to house sus- 
pected of being operated as a brothel 
as a guest, and thereafter such officer 
blew whistle as signal to other nearby 
officers to assist in making the arrest, 
an officer coming to assist in making 
the arrest, who was electrocuted when 
procuress of brothel sprung electric 
trap on him, was not a “‘trespasser’, 
but even if he had been a trespasser, 
his killing by such an _ instrument 
nonetheless constituted ‘“manslaugh- 
ter’.—Warren v. Territory of Hawaii, 
119 F.2d 936. 

134 


§ 

D.C.Mich. Under the Michigan law, 
‘involuntary manslaughter’ involves 
an unintentional killing resulting from 
the commission of an unlawful act not 
amounting to a felony, or from gross 
negligence. ‘Comp.Laws Mich.1929, §§ 
16708, 16709, 16717.—Metropolitan Life 
ins Come McDavid, 39 F.Supp. 228. 


Ky. Where shooting was intentional, 
neither voluntary manslaughter result- 
ing from gross negligence or wanton 
recklessness, nor involuntary man- 
slaughter resulting from ordinary neg- 
ligence, was involved, and - defendant 
would have been guilty of murder or 
voluntary manslaughter if shooting 
was unlawful, irrespective of his neg- 
lect to furnish attention or medical 
aid or his refusal to permit others 
to do so.—King v. Commonwealth, 148 
S.W.2d 1044, 1285 Ky. 654. 

If refusal to permit wounded person 
to obtain aid or medical attention, or 
to render it where duty to render it 
exists, is so grossly negligent or reck- 
less as to manifest wanton disregard 
for human life, rather than a specific 
intent to bring about death, the of- 
fenders may be guilty of voluntary 
manslaughter, or may be guilty of in- 
yoluntary manslaughter if such acts 


ef tent to bring about death, the of- 
fenders may be guilty of voluntary 


inn 


or omissions were the result of ordi- 
nary negligence.—King 


v. Common- 
wealth, 148 S.W.2d 1044, 285 Ky. 654. 
Pa. Where recklessness of conduct 
causes another’s death, to sustain a 
charge of “involuntary manslaughter” 
it must amount to unlawfulness of 


conduct, and it is immaterial whether , 


the unlawful act, which is an essential 
of involuntary manslaughter, was un- 
lawful in its inception or became un- 
lawful:after it was begun. 18 P.S. § 
2226; 19 P.S:; § 352.—Commonwealth v. 
Aurick, 19 A.2d 920, 342 Pa. 282, re- 
versing 16 A.2d 429, 142 Pa. Super. 364. 

Though the basis of a charge of in- 
voluntary manslaughter is the causing 
of another’s death by one’s .negligent 
act or negligent omission to act, the 
proof of negligence that will support 
the charge must be something more 
than the slight negligence which will 
support a civil action for damages 
based on negligence.—Commonwealth v. 
Aurick, 19 A.2d 920, 342 Pa. 282, re- 
versing 16 A.2d 429, 142 Pa. Super. 364. 

The proof of negligence to support a 
charge of involuntary manslaughter, 
though it must be something more than 
the slight negligence which will support 
a civil action for damages based on neg- 
ligence, need not be proof of acts or 
omissions exhibiting reckless, wicked, 
and wanton disregard of the safety of 
others, since negligence of that degree 
will support a charge of “second de- 
gree murder’.—Commonwealth v. Au- 
rick, 19 A.2d 920, 342 Pa. 282, revers- 
ing "16 A.2d 429, 142 Pa. Super. 364. 

Pa.Quar.Sess. A specific intent to in- 
jure is not a necessary element of as- 
sault and battery or manslaughter, 
where defendant’s conduct is wanton 
and reckless.—Commonwealth vy. Pa- 
gano, 33 Berks 233. 

In order to sustain a conviction of 
involuntary manslaughter, there must 
be eyidence to show that a death was 
caused by the reckless, wanton conduct 
of the defendant.—Commonwealth vy. 
Pagano, 33 Berks 233. 

Va. “Involuntary manslaughter” is 
the killing of one accidentally, contrary 
to the intention of the parties in the 
prosecution of some unlawful but not 
felonious act, or in the improper per- 
formance of a lawful act.—Massie v. 


Common weality 15 S.B.2d 30, 177 Va. 
883. 
§ 135 
Ga. The intentional shooting of an-: 


other who dies from the wound is not 
‘involuntary manslaughter’’.—Walton 
v. State, 10 S.W.2d 755, 190 Ga. 746. 
§ 136 

Ky. Where one while doing an un- 
lawful act not amounting to felony or 
likely to endanger human life kills an- 
other without intending to do so, it 
is “involuntary manslaughter’, which 
means that the offense was done un- 
willingly and not from choice or will to 
do it.—Dotson v. Commonwealth, 143 
S.W.2d 517, 283 Ky. 825 

§ 140 

Utah. An act prohibited by law and 
made illegal, regardless of way in 
which it is performed, is “unlawful 
act’, while act which is not in itself 
jllegal, but may be lawful, and becomes 
illegal in given case because of manner 
or way in which it is performed, is 
lawful act done in unlawful manner 
and hence becomes unlawful fapette v. 


Anderson, 116 P.2d 398. 
§ 141 
Ala. App. To constitute ‘‘wanton neg- 
ligence”’, so that homicide resulting 


therefrom is “voluntary manslaughter”, 
there must be a design, purpose, or in: 
tent to do wrong, or reckless indif- 
ference to or disregard of the natural 
Me probable consequences of the act 
done. Code 1923, 4460.—Willis v. 
eelegs 197 So. 62, "certiorari denied 197 
So. 67. 
N.J.Sup. Where collapse of building 
is caused by architect’s neglect or viola- 
tion of building code in preparing de- 
fective plans, and an occupant ‘s killed, 
the architect is subject to indictment 
for manslaughter.—State v. Ireland, 20 
A.2d 69, 126 N.J.L. 444. 

Pa, A more culpable degree of neg- 
ligence is required to establish a crim- 
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inal homicide than ig required in a civil — 
action for damages, and contributory 
negligence is not a defense, but crim- | 
inal responsibility for a negligent homi- © 
cide must ordinarily be determined pur- 
suant to the general principles of ‘“neg- 
ligence”’, the fundamental of which is 
knowledge, actual or imputed, that the 
act of the slayer tended to endanger 
wlife, and it must appear that the death 
was not the result of misadventure but 
the natural and probable result of a — 
reckless or culpably negligent act, and 
that the fatal consequence of the neg- — 
ligent act could reasonably have been 
foreseen.—Commonwealth v. Aurick, 19 — 
A.2d 920, 342 Pa. 282, reversing 16 A. 
2d 429, 142 Pa. Super. 364. : 
Wash. The statute providing that 
homicide is excusable when committed 
by accident or misfortune in doing any 
lawful act by lawful means with “ordi- 
nary caution” and without any unlaw-_ : 
ful intent does not require a finding 
by the jury that the accused was guilty 
of gross negligence before a conviction — 
for manslaughter may be had, but un- : 
der the statute a finding that an ac-_ 
cused was guilty of ordinary negligence © 


supports a conviction. Rem.Rev.Stat. — 
AT 2404.—State v. Hedges, Sa 


8 142 

Fla. If a person undertakes to cure 
those who search for health, and who 
are, because of their plight, more or 
less susceptible of following ‘the advice phe 
of any one who claims the knowledge 7 
and means to heal, he cannot escape the 
consequence of his gross ignorance of 
accepted and established remedies and : 
methods for the treatment of diseases 
from which he knows his patients suf- 
fer, and if his wrongful acts, positive 
or negative, reach the degree of gross- 
ness, he will be answerable to the state _ 
in a manslaughter prosecution, if the 
patient dies as a result of the treat- | 
ment.—State v. Heines, 197 So. 187. 


§ 143 Ss 
N.J.Sup. Where collapse of building 
is caused by architect’ s neglect or vio- | 
lation of building code in preparing de-— 
fective plans, and an occupant is killed, _ 
the architect is subject to indictment 
for manslaughter.—State v. Ireland, 20 
A.2d 69, 126 N.J.L. 444. ; 


§ 147 

Ala.App. SimprYe negligence 1 “not 
sufficient to sustain a charge of man- 
slaughter in the first degree. Code 
1923, § 4460.—Willis v. State, 197 "S03 
62, certiotari denied 197 So. 67. Rh 

Tex.Cr.App. Under statute, there igs 
a fundamental difference between ‘neg- 
ligent homicide of the first degree’ 
and “negligent homicide of the second. 
degree’, in that negligent homicide of 
the first degree involves a lawful act 
by accused and negligent homicide of 
the second degree involves an unlaw- — 
ful act, and, therefore, when a negli- 
gent homicide results from a single 
transaction, accused cannot be found 
guilty of both offenses. Pen.Code 1925, 
arts. 1231, 1237, 1238, 1240, 1242, 1243. 
—Bowles v. State, 146 S.W.2a 183. 


Ok1.Cr.App. «Guipaple negligence’, 
as used in statute defining manslaugh- 
ter in the second degree, is the omission 
to do something. which a reasonable ~ 
and prudent person would do, or the 
doing of something which such a per- 
son would not do under circumstances 
surrounding the particular case. 21 
Okl.St.Ann. § 716.—Wilson v. State, 
105 P.2d 789. 

To warrant a conviction for ‘‘man- 
slaughter in the second degree”, there 
must be a criminal or culpable neg- 
ligence, and the culpability of a de- 
fendant is a question of fact for the 
jury, and test of “culpability” is wheth- 
er acts charged as criminal show a de- 
gree of carelessness amounting to a 
culpable disregard of rights and safe- 
ty of others, and whether such acts 
caused the death of deceased. 21 Okl. 
St.Ann. § 716.—Wilson v. State, 105 P 
2d 789. a 

To convict one of manslaughter in '" 
the second degree, it is unnecessary “4 
to show an intent to kill, but it is ' 
sufficient to show an unlawful killing. 4 


§ 148° 


21 Okl.St.Ann. § 716.—Wilson v. State, 
105 P.2d 789. ¢ 

Vex.Cr.App. Under statute, there is 
a fundamental difference between ‘‘neg- 
ligent homicide of the first degree” 
and “negligent homicide of the second 
degree’, in that negligent homicide 
of the first degree involves a lawful 
act by accused and negligent, homicide 
of the second degree involves an un- 
lawful act, and, therefore, when a neg- 
ligent homicide results from a single 
transaction, accused cannot be found 
guilty of . both offenses. Pen.Code 
1925, arts. 1231, 1237, 1288, 1240, 1242, 
Bowles vy. State, 146 S.W.2d 


§ 160 

Ky. Metallic knucks constitute a 
“weapon”, since they are offensive and 
_ defensive instrumentalities manufac- 
Y, tured only for the purpose of commit- 
ting offensive or defensive acts, and in 
prosecution for striking and wounding 
a woman with intention of killing her 
- but from the effects of which she did 
‘not die, if testimony had left no doubt 
that defendant had struck woman with 
metallic knucks and severely injured 
her, no instruction defining what was 
or what was not a deadly weapon 
would have been necessary, but where 
testimony as to character of instrument 


t 


‘ used was not clear and positive, an in- 


struction was necessary.—Perry _ v. 
Commonwealth, 151 S.W.2d 377, 286 
MeN. 18 1 
+ ex.Cr.App. If weapon used on vic- 
tim is not shown to be deadly, it is 
not “assault to murder’, though de- 
fendant said he intended to kill, since 
_ the desire to kill is not proof that 
- weapon was deadly.—Pleasant v. State, 
144 S.W.2d 545. 


§ 163 
Ga.App. Whether offense is assault 
‘with intent to murder or unlawfully 
_ shooting at another depends on wheth- 
er defendant was motivated by malice 
or by passion.—Haney v. State, 13 S. 
 BH.2d 384. 


§ 1 

Cal. Intent to injure is of necessity 
a part of an intent to kill, particularly 
where intent to kill is attempted to be 
_effectuated by means of an explosive. 
“Pen.Code, § 601; St.1939, p. 785, 

_ 12354.—People v. Kynette, 
794, superseding 97 P.2d 287, 

_ Cal.App. In prosecution for assault 
with intent to commit murder, a spe- 
cific intent to murder must be proved; 
such intent being an essential ingredi- 
ent of the offense——People v. Pineda, 
106 P.2d 25. 

Cal.App. The crime of assault with 
intent to commit murder requires the 
presence of both the intent to commit 
a violent injury, which is a necessary 
part of the assault, and the specific 
_ intent to kill. Pen.Code, § 240.—Peo- 
ple vy. Alexander, 106 P.2d 450, rehear- 
ing denied 106 P.2d 916. 


N 


) 


wet § 173 

Ky. In prosecution for striking and 
- wounding woman with the intention of 
killing her, but from the effects of 


-* which she did not die, that prosecuting 


witness had a bad reputation for quar- 

relsomeness did not justify murderous 

assault made upon her by defendant. 

Ky.St. § 1166.—Perry v. Common- 

wealth, 151 S.W.2d 377, 286 Ky. 587. 
§ 184 


La. No one has the right to kill an- 


* other simply because the latter has 


made some threats against him.—State 
y. Vernon, 2:So.2d 629, 197 La. 867. 

Okl.Cr.App. The alleged fact that 
deceased ‘told defendant before homi- 
eide that she was going to shoot him 
would not mitigate the homicide, nor 
‘constitute a justification therefor, where 
deceased committed no overt act to 
earry out the alleged threat.—Abby vy. 
State, 114 P.2d 499, rehearing over- 
ruled 115 P.2d 266. 

Wash. Before a homicide can be held 
excusable, the homicide must have been 
committed by accident or misfortune, 
if must have occurred in the doing of 
a lawful act by lawful means, ordinary 
caution must have been observed by the 
person responsible for the killing, and 
the person must have acted without any 
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unlawful intent. Rem.Rev.Stat. s 2404. 


—State v. Hedges, 113 P.2d 530. 
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Ky. One who was charged with 
homicide was not justified in stabbing 
deceased, no matter how insulting de- 
ceased’s language may have been, since 
insulting language is no justification 
‘for an assault.—Gooslin v. Common- 

w wealth, 142 Be Wica day 283 Ky. 665. 


§ ; Ace 

Tex.Cr.App. The statute authorizing 
a person to arrest without a warrant 
any one committing a felony or breach 
of the peace in such person’s presence 
does not contemplate a counter attack 
upon the part of the person attempting 
to arrest or the taking of the life of 
the fleeing malefactor. Code Cr.Proc. 
1925, art. 212.—Martinez v. State, 152 
S.W.2d 369. 4 

Where accused accompanied by 
brother pursued deceased who had cut 
the brother and was fleeing from at 
least three pursuers when accused pos- 
sessed himself of .hammer and as a 
result of an assault by accused and 
brother deceased died, offense, if any, 
committed upon the brother by de- 
ceased did not give the accused, in al- 
leged attempt to arrest deceased, the 
right to engage in the assault that cul- 
minated in the death of the deceased. 
Code Cr.Proc.1925, art. 212.—Martinez 
v. State, 152 BW eae 


Ala.App. In murder prosecution, un- 
der evidence that defendant killed de- 
ceased by shooting him in the. back 
with a pistol while the deceased was 
running from defendant, the question 
of self-defense was not involved.—Glass 
v. State, 198 So. 70, certiorari denied 
198 So. 72. 

Ga. Where a person kills in self-de- 
fense, or in defense of habitation, prop- 
erty or person against one who mani- 
festly intends or endeavors by violence 
or surprise to commit a felony on ei- 
ther, or against any persons who man- 
ifestly intend and endeavor in a riotous 
and tumultuous manner to enter the 
habitation of another for the purpose 
of assaulting or offering personal vio- 
lence to any person dwelling or being 
therein, such homicide is ‘‘justifiable,” 
but if the killing is not under such 
circumstances, or other circumstances 
of justification, but in the course of a 
rencounter in which the participants 
engage with a mutual intention to 
fight, the offense may be “voluntary 
manslaughter’ as related to mutual 
combat. Code 1933, §§ 26-1011 to 26- 
1017.—Shafer vy. State, 13 S.H.2d 798, 
191 Ga. 722. 

Tex.Cr.App. The right of  self-de- 
fense is not limited to cases in which 
individual is threatened with loss of 
life or serious bodily injury.—Cloudy 
v. State, 152 S.W.2d 3863. 

§ 208 
N.Y. Under statute relating to “jus- 
tifiable homicide’, if deceased pointed 
gun at accused and snapped trigger 
s0 as to commit a felonious aggression 
against accused, accused was justified 
in standing his ground and killing 
deceased if that was necessary in re- 
sisting the assault. Penal Law, § 
1055, subd. 2.—People v. Ligouri, 31 
N.W.2d 37, 284 N.Y. 309, reversing 19 
N.Y.S.2d 316, 259 App.Div. 750 and 
19 N.Y.S.2d 314, op App.Div. 750. 
10 


Ky. One cannot shelter under his 
right of self-defense when he himself 
brought on the immediate difficulty in 
which the alleged danger to himself 
occurred.—Johnson yv. Commonwealth, 
147 S.W.2d 1048, 285 Ky. 374. 

Though defendant might have availed 
himself of right of self-defense if he 
had acted earlier in the melee, yet, if 
deceased abandoned that immediate 
difficulty and was later attacked by 
defendant in circumstances authoriz- 
ing deceased to himself become the 
aggressor in exercising his right of 
self-defense, then killing could not be 
justified under right of self-defense.— 
Johnson vy. Commonwealth, 147 S.W.2d 
1048, 285 Ky. 374, 

One should not be allowed to employ 
the cloak of self-defense when he him- 


self was the producer of the threatened’ 


rik 


ie 
re ye 


danger and but for which is 
erent would not oo happened.—John 


ity 


i 


sun v. Commonwealth, 147 S.W.2d 1048, 4 


285 Ky. 374, 


\ 


for taking human life meed not be one 
arising out of real or actual or immi- 


nent danger in order to justify the - 


slayer, as he may act on the_ belief 
arising from appearances which give 
him reasonable cause to apprehend 
danger of death or great bodily harm, 
although there may be no actual dan- 
ger, and 
the circumstances as they appear to 
him, yet the danger must not be 
brought on by the unlawful acts or 
wrongful conduct of the slayer, and 
no person has the right to kill anoth- 
er through unfounded fear or coward- 
jce.—Murphy v. State, 112 P.2d 438. 


i 229 

Ok1.Cr.App. If it appeared to one 
charged with murder, after time of 
homicide, that it wag necessary for him 
to slay his assailant in order to save 
his own life or prevent the receiving of 
great bodily harm, he had a right to 
act on such appearance and slay his 
assailant, although he was in no actu- 
oF Reece ae vy. State, 112 P.2d 


Knowledge of defendant charged with 
homicide, derived from personal obser- 
vation of deceased’s propensity to at- 
tack persons without cause, is an im- 
portant circumstance in determining 
from the standpoint of defendant, the 
reasonableness of the danger apparent 
to him, and from which defendant 
might estimate the character of the at- 


tack on him and what he might expect © 


from his assailant as well as that to 
which he might at the moment deem 
necessary to guard himself against.— 
Murphy v. State, 112 P.2d 438. 
Tex.Cr.App. In determining liability 
for assault with intent to murder with 
malice, the law accords to a person the 
right to defend himself against real or 
apparent danger such as would reason- 
ably create in mind of a person who 
is being attacked an apprehension or 
fear of death or serious bodily injury.— 


Pittman v. State, 144 S.W.2d 569. | 
§ 230 


Tex.Cr.App. Where conduct of in- 
jured party at time of shooting by de- 
fendant was of such character as was 
reasonably calculated to create in de- 
fendant’s mind an apprehension or 
fear of death or serious bodily injury, 
defendant had right to take such action 
as would protect him from imminent 
danger which confronted defendant at 
time of shooting.—Pittman v. State, 144 
S.W.2d 569. 


§ 232 

Ky. A defendant who relies upon 
right of self-defense as an excuse for 
homicide cannot excuse himself from 
the killing by exercising an unreason- 
able judgment as to necessity for kill- 
ing when exercise of a reasonable 
judgment would have shown no neces- 
sity therefor.—Farley v. Commonwealth, 
145 S.W.2d 100, 284 Ky. 536. 

If a defendant who relies on right 
of self-defense as an excuse for homi- 
cide exceeds his rights in acquiring 
the defense, the defense fails, and de- 
fendant is not entitled to the defense 
where circumstances furnished no 
grounds for belief of impending dan- 
ger.—Farley v. Commonwealth, 145 S. 
W.2d 100, 284 Ky. 536. 

Miss. In prosecution for assault and 
battery with intent to kill and murder, 
plea of “self-defense” can be sustained 
only when the defendant, acting as a 
reasonable and prudent man under the 
particular circumstances, is justified in 
concluding that such course is neces- 
sary in order to protect himself against 
death or great bodily harm at the 
hands of his assailant.—Thornton y,. 
State, 1 So.2d 778. 

The law of Mississippi does not re- 
quire flight by one assailed, but the 
law cannot ignore flight of prosecut- 


ing witness who had theretofore at- 


tacked defendant, since right of “self- 
defense’ is coterminous with reason- 
ably apparent necessity.—Lhornton y. 
State, 1 So.2d 778. ; 

, Okl.Cr.App, The bare belief by one 


pers a 


Ok!.Cr.App. Though the necessity 


his guilt must depend on ~ 


5 e by ‘ A 
; sary, but there must exist rea- 
sonable grounds for such belief at the 
time of the killing, and whether such 
reasonable grounds exist is a jury 
question.—Hood y. State, 106 P.2d 271. 
The right of one to take another’s 
life in self-defense is not to be tested 
by the honesty or good faith of his be- 
lief in the necessity of the killing, but 
by the fact whether he had reasonable 
grounds for such belief.—Hood vy. State, 
106 P.2d 271. 
249 


§ 

Ky. Though deceased may _ have 
brought on difficulty which resulted in 
his death, the one charged with de- 
ceased’s death had right to use only 
such force as appeared to him reason- 
ably necessary to repel the assault by 
deceased.—Gooslin v. Commonwealth, 
142 S.W.2d 989, 283 Ky. 665. ° 

Tex.Cr.App. The statute on justifi- 
able homicide permits one to defend 
himself against any kind and charac- 
ter of unlawful and violent attack, pro- 
vided he uses no greater force than is 
necessary to repel the assault. Pen. 
Code 1925, arts. 1222, 1224.—Martinez 
v. State, 151 S.W.2d 817. 

§ 250 

Tenn. Where great bodily violence is 
being inflicted, or threatened, on a per- 
son, by one much stronger and heavier, 
with such determined energy that the 
person assaulted may reasonably ap- 
prehend death or great bodily injury, 
he is justified in using a deadly weapon 
on his assailant, and it makes no dif- 
ference whether the bodily violence is 
being, or is about to be inflicted with 


overpowering adversary. of superior 
strength and size—Kress v. State, 144 
S.W.2d 735. 

257 


§ 

§.C. An officer who knocks on a per- 
son’s front door does not necessarily do 
so at his own risk, nor is the person 
living in the house, if he hears the of- 
ficer knock and does not give such of- 
ficer time to make his presence and 
purpose known, exonerated if he harms 
the officer.—State v. Heyward, 15 S.B. 
DANGER VIOTE SCS 374. 


. § 259 

Okl.Cr.App. The so-called “Unwrit- 
ten Law’ which would justify the tak- 
ing of human life by a person for the 
breaking up of his home is not recog- 
; nized in Oklahoma.—Neece y. State, 104 

‘ P.2d 568. i 
i YTex.Cr.App. A person is justified in 
; acting in defense of another against 
unlawful violence as it appears to him 
in . in the same manner and to same extent 
nt as he would in acting in his own de- 


4 iepeeanmer tines v. State, 152 S.W.2d 
369. 
§ 262 
Ga. Where a person kills in self-de- 


ense, or in defense of habitation, prop- 
erty or person against one who mani- 
-festly intends or endeavors by violence 
or surprise to commit a felony on ei- 
ther, or against any persons who man- 
ifestly intend and endeavor in a riotous 
and tumultuous manner to enter the 
habitation of another for the purpose 

“ of assaulting or offering personal vio- 
lence to any person dwelling or being 
therein, such homicide is ‘justifiable,’ 
but if the killing is not under such 
circumstances or other circumstances of 
justification, but in the course of a 
reencounter in which the participants 
engage with a mutual intention to 
fight, the offense may be ‘voluntary 
manslaughter” as related to mutual 
combat. Code 1933, §§ 26-1011 to 26- 
1017.—Shafer v. State, 13 S.E.2d 798, 
191 Ga. 722. 

Ky. The right to act in defense of 
the home arises only where security 
or sanctity of the home, as such, is 
invaded or  threatened.—Sizemore  v 


Commonwealth, 148 S.W.2d 341, 285 
Ky. 499. ‘ 
The right to act in defense of the 


home exists where an attempted forc- 
ible entry is made for purpose of com- 
mitting felony or of inflicting great 
. bedily harm or offering personal vi- 
olence to persons dwelling or present 


¥ zs ra 
- in home, or attack a 
tack is made on home with firearms 


a club, a rock, or with the fists of an 


vs i ‘/ 


i iy ey 
0 ed at- 
for any of such purposes, or person 
lawfully in home is guilty of conduct 
justifying his attempted ejectment and 
such person is injured or killed by 
householder in resisting ejectment.— 
Sizemore vy. Commonwealth, 148 S.W.2d 
341, 285 Ky. 499. . t 
N.C. Ordinarily, when a person!who 
is free from fault in bringing on a 
difficulty is attacked in his own dwell- 
ing or home, the law imposes upon him 
no duty to retreat before he can justify 
fighting in_self-defense.—State v. Rod- 
dey, 14 $.H.2d 526, 219 N.C. 532. , 


§ 266 

Ga. Where a person kills in self-de- 
fense, or in defense of habitation, prop- 
erty or person against one who mani- 
festly intends or endeavors by violence 
or surprise to commit a felony on ei- 
ther, or against any persons who man- 
ifestly intend and endeavor in a riotous 
and tumultuous manner to enter the 
habitation of another for the purpose of 
assaulting or offering personal violence 
to any person dwelling or being there- 
in, such homicide is “justifiable,’? but 
if the killing is not under such circum- 
stances, or other circumstances of jus- 
tification, but in the course of a ren- 
counter in which the participants en- 
gage with a mutual intention to fight, 
the offense may be “voluntary man- 
slaughter” as related to mutual com- 
bat. Code 1938, §§ 26-1011 to 26-1017. 
—Shafer v. State, 13 S.E.2d 798, 191 
Ga. 722. 

Miss. Where accused killed deceased 
at time when they were alone late at 
night in a little store after some money 
had been removed from accused’s purse 
in adjoining bedroom when no oné else 
was present in room except deceased, 
accused was entitled to present theory 
that she was entitled to use such force 
as reasonably appeared to be necessary 
to prevent what she believed, and had 
good reason to believe, was intended es- 
cape of deceased with her money while 
awaiting arrival of an officer, notwith- 
standing accused would not have been 
entitled to have intentionally shot de- 
ceased while so doing except in neces- 
sary self-defense to save her life or to 
prevent great bodily harm.—Garner vy. 
State, 2 So.2d 828. 


Mo. The abstraction of a few hand- 
fuls of shrimp from defendant’s basket 
by deceased could not justify or excuse 
the killing of deceased, no matter how 
much such shrimps may have meant to 
Seven gels Siaie vy. Fultz, 142 S.W.2d 


§ 268 

Tex.Cr.App. That accused was neg- 
ligent or careless in discharging his 
pistol would not render him guilty of 
“murder” for what otherwise would 
be an “accidental homicide.”’—Burt v. 
State, 145 S.W.2d 886. , 

Tex.Cr.App. If defendant was re- 
strained of her liberty by deceased and 
drew pistol, not with intent to kill him 
but to induce him to release her, and 
in the scuffle which ensued over. the 
pistol it was accidentally discharged, 
defendant would not be guilty of mur- 


Gena athennon v. State, 152 S.W.2d 
; § 273 
Ala.App. Indictment, stating “The 


Grand Jury of said County charges 
that before the finding of this Indict- 
ment’ accused killed another by shoot- 
ing her with a shotgun contrary to law 
and against peace and dignity of the 
state, did not charge an offense, and 
therefore action of court in quashing 
the indictment and ordering another to 
be preferred after accused had been 
put on trial and after at least one wit- 
ness had been examined by the state 
did not constitute ‘former jeopardy”’’. 
Code 1940, Tit, 15, § 258.—Pinson vy. 


State, 2 So.2d 339. ; 
Fla. An information charging. that 
chiropractor, in undertaking to treat 


a patient’s infected foot, instructed the 
patient against the use of insulin, which 
was indispensable to the patient’s re- 
covery, knowing that the patient was 
suffering from diabetes, and that the 
patient died as a result of such treat- 
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ment, was sufficient to charge 2 man- 
slaughter.—_State v. Heines, 197 So. 


substance that on a stated date defend 
ant unlawfully, maliciously, felonious] 
and purposely, but without premedit. 
tion and delib 

person with a shotgun and as a re- — 
sult thereof she died on that date, 
charged murder in the second degree 
and did not deprive defendant of his 
liberty without “due process of law’’, as _ 
against 
contained no sufficient allegation of in- | 
tent to commit murder in the second — 
degree and failed to inform defendant — 
of the nature and cause of, the ac- 
cusation. 
Const.Neb. art. 1, 
Sena: 14.—Chadek v. State, 


for murder held sufficient to char 
such offense.—Smart vy. 
W.2d 397. 


anticipate 
which defendant may offer as to other 
independent causes of death than that 
alleged in 
27-701.—Wilson y. State, 10 S.H.2d 8 


190 Ga, 824, ; 
§ 286 ¢ i 
Mo. Indictment charging that de 
fendant committed offense of man 


slaughter in causing death of ano 
by attempting to produce an aborti 
was sufficient both in form and. sub- 
stance, 
State v. Dupree, 147 S.W.2d 419. 


fendant with premeditated murder an 
homicide while engaged in a burglar 
or robbery ,was proper and not “dur 
licitous”, and information was not de- | 
fective in not stating in detail the facts — 
and elements of burglary or robbery 
upon which crime of murder in first — 
degree 
Rem.Rev.Stat. §° 2392 subd. 3.—St 
v. Anderson, 116 P.2d 346. oe 


mitted varied in the several counts ant 
in some of which it was averred tha 
means to the grand jury were unknown 
was authorized, : 
which offense was committed is not a | 
constituent element of offense of mur 
der, though averments as to means use 
are material averments, and must be 
proved, unless they are averred to b 
unknown. 
ald v. State, 1 ace 658 


der. in the second degree was not. in- 
sufficient for failure to allege specifical- 
ly the location of the wound. Comp.St. — 
1929, § 28-402.—Chadek v. State, 294 
N.W. 384. sok 


simply that offense of murder was — 
committed in Tarrant county was au- x 
thorized by statute and was sufficient, 
and it’ was not required to allege that 
acts inflicting fatal wounds were com- | 
mitted 
subsequently death occurred in Tar- | 
rant county. Code Cr.Proc.1925, 
210.—Harris vy. State, 149 S.W.2d 99. 


accusatory part that defendant mur- 
dered his 
thought”, and in the descriptive part 
alleging that he struck her with a 
deadly weapon with the willful, feloni- 
ous, and malicious intent to kill her, 
from which she died, was not defective 
on ground that 
in the descriptive part that the killing 
was done with “malice aforethought”. 
Cr.Code Prac. 
subd. 4.—Davenport v. Commonwealth, 
148 S.W.2d 1054, 285 Ky. 628. 


gree murder contained sufficient allega- 
tion of intent to commit murder in the 
first degree.—Veneziano y. State, 297 N. 


Lgl se a 
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ati 


Neb. An “information, alleging 


eration, shot a name 


contention that information | 


Comp.St,1929, § 28-402; 
§ 3; U.S.C.A.Const. 


Tex.Cr.App. A. Dill of indictm 


State, 146 
§ 284 bo 


Ga. A murder indictment need not 
and negative testimony — 


indictment. Code 19338, 


Mo.St.Ann. § 3991, p, 2797. 


Wash. An information charging de el 


mY 
FP 


was charged under statut 


§ 288 ake 
Indictment for murder whereb 


since the means by 


Code 1923, § 4539.—McDon- 
‘ ‘ Seat 
295 pa tt! 


Neb. An information charging mur- | 


§ 296 ; 
Tex.Cr.App. An indictment alleging 


in Johnson county and that — 
artes 


301 


§ 
Ky. An indictinenut charging in the © 


wife ‘‘with malice afore- 


it did not describe 


§§ 122, subd. 2, 124, 


§ 302 
Information charging first de- 


oT? per inel 


Neb. 


 § 308 


; § 303 ; 

Neb. An information, alleging in 
substance that on a stated date defend- 
ant‘unlawfully, maliciously, felonious- 
ly and purposely, but without premedi- 
tation and deliberation, shot a named 
person with a shotgun and as a result 
‘thereof she died on that date, charged 

-. murder in the second degree and did 
not deprive defendant of his liberty 
without “due process of law”, as 
against contention that information 
contained no sufficient allegation of in- 
tent to commit murder in the second 
degree and failed to inform defendant 
of the nature and cause of the accusa- 
tion. Comp.S8t.1929, § 28-402; Const. 
Neb. art. 1, § 3; U.S.C.A.Const. Amend, 

14.—Chadek v. State, 294 N.W. 384. 

’ § 306 

Fla. An indictment drawn under 
statute providing that adulteration of 
_ liquor resulting in death of any person 
shall be deemed murder, if intended to 
_ charge “‘murder in first degree’, must 
allege that the acts alleged were done 
from and with premeditated design to 
effect the death of a particular human 
being. Comp.Gen.Laws 1927, § 7645.— 

Coston v. State, 198 So. 467. 

" § 310 — 

Mo. Allegations that accused unlaw- 
fully and feloniously made an assault 
upon decedent and performed an oper- 
ation upon him which was not neces- 
_.sary to preserve the life of decedent 
and had not been advised by physician 
to be necessary for that purpose and 
that accused thereby unlawfully, wil- 
} pee: and feloniously killed the dece- 
i dent charged the commission of a ‘‘vol- 

‘and untary homicide’,—State v. Stark, 151 
> §.W.2d 1095. 
- ~*“Neb. Information was sufficient in 
.-. form to charge the offense of murder in 
the first and second degrees.,— Veneziano 
Hiv. state, 297. NW. 920. 
. Ohio App. An indictment sufficiently 
Ne charged first-degree murder, as against 

- contention that only charge was con- 
' spiracy to commit murder, where in- 
_  dictment charged murder in direct and 
explicit language, notwithstanding ex- 
press allegation that defendants con- 

-spired, which was unnecessary under 
_- aider and abettor statute. Gen.Code, §§ 

12380, 13437-3.—Licavoli v. State, 34 

N.B.2d 450. 
' Utah. An information, charging that 
defendant committed crime of invol- 
untary manslaughter by unlawfully 
and without malice killing named per- 
son, was sufficient as charging offense 
by using name given it by statute, 
‘defining it as required by another sec- 
tion of statute, and, with bill of partic- 
ulars furnished defendant, advising him 
of nature and cause of accusation. Rev. 
$t.1933, § 103-28-5(2), and §§ 105-21-8, 
105-21-47, as amended by Laws 1935, 
-¢. 118; Const. art. 1, § 12.—State v. 
_ Anderson, 116 P.2d 398. 


§ 331 
Ala. Where variance in name of de- 
ceased as stated in indictment for mur- 
der and as established by the evidence 
is slight, and such as to leave no doubt 
as to identity of deceased, there is no 
“fatal variance” between indictment and 
proof, and the trial court will not be 
put in error for refusing accused’s re- 
quested affirmative charge. Code 1940, 
hey 7, § 273.—Jones v. State, 2 So.2d 

Variance between murder indictment 
alleging that deceased’s given name was 
“Mellie’ and evidence that her name 
was “Nellie” was not a “fatal variance,” 
and did not entitle accused to requested 
affirmative charge. Code 1940, Tit. 7, § 
273.—Jones v. State, 2 So.2d 422. 

§ 335 

‘Ala. In murder prosecution deceas- 
ed’s name must be correctly stated 
and a material variance is fatal.Jones 
v. State, 2 So.2d 422. 

Ala. In murder prosecution, where 
indictment charged killing of Torbert 
Walton, alias Tolbert Waller, evidence 
tending to show that defendant killed 
“Tolbert Walton” did not create a fa- 
tal “variance’’.—Williams v. State, 2 So. 
2d 423. 


Ti. 


et 


§ 336 
Where accused were both pres- 


te one 2 er ce ( 
1 er 


se ig ning ee ‘ 


ent and participated in an attack on 


deceased, as a result of which attack. 
deceased was knocked down twice and 
neither of the accused made any pro- 
test or objection to the assault the 
other-made upon the deceased, convic- 
tion was not improper on ground that 
indictment charged murder by joint as- 
sault and that proof showed that each 
of the accused acted independently of 
the other and committed separate of- 
fenses. Smith-Hurd Stats. c. 38, § 582. 
Meee tiny v. Sink, 30 N.H.2d 40, 374 Ill. 


§ 343 
Tex.Cr.App. In prosecution for as- 
sault to murder, the accused’s plea of 
not guilty put the state upon proof of 
every material fact necessary to convict 
and therefore proof of the seriousness 
of the wounds inflicted was necessary 
to establish the state’s case.——Wilson 
vy. State, 145 S.W.2d 890. 
§ 344 

‘Ky. An indictment charging defend- 
ant in the accusatory part with mali- 
cious shooting and wounding with in- 
tent to kill, and in the descriptive part 
alleging that defendant unlawfully, 
willfully, feloniously, and maliciously 
shot at and wounded named person 
with a pistol, though death did not 
ensue, was not defective on ground of 
“variance’’ because 'of omission of 
words “with intent to kill’ in descrip- 


tive part. Cr.Code Prac. § 124.—Mc- 
Clain vy. Commonwealth, 144 S.W.2d 
816, 284 Ky. 359. 
§ 345 
La. In prosecution for murder where 


bill of exceptions did not affirmatively 
show that third shot fired by defend- 
ant missed deceased, the inescapable 
inference was that it also took effect.— 
prate v. Vernon, 2 So.2d 629, 197 La. 


Mo. In prosecution for manslaugh- 


‘ter by abortion, the state must prove 


that defendant used an instrument up- 
on deceased with intent of producing 
an abortion, that such procedure was 
not necessary treatment for purpose of 
saving deceased’s life or the life of the 
unborn child, and that death resulted. 
Mo.St.Ann. § 3991, p. 2797.—State v. 
Dupree, 147 S.W.2d 419. 

N.C. Where plea of defendant, ac- 
cused of murder, denied that defend- 
ant was guilty of unlawful killing and 
challenged both weight and credibility 
of evidence offered by state, burden 
rested on state to show beyond rea- 
sonable doubt that defendant had com- 
mitted an unlawful killing before any 
verdict of unlawful homicide could be 
returned.—State v. Howell, 10 S.E.2d 
815, 218 N.C. 280. 

Tex.Cr.App. In murder prosecution, 
under defendant’s plea of not guilty, 
state was required to prove that de- 
fendant did the killing.—Vallone v. 
State, 147 S.W.2d 227. 

Wa. In trial for murder of one con- 
cededly killed by shot fired by ac- 
cused’s minor son, burden was on com- 
monwealth to prove by competent evi- 
dence beyond reasonable doubt that 
accused was not only present when 
killing occurred, but was aiding and 
abetting son in commission of crime 
by performance of some overt act and 
shared in son’s criminal intent to take 
deceased’s life—Hamilton v. Common- 
wealth, 15 S.H.2d 94, 177 Va. 896. 

Wash. Where accused filed a plea of 
not guilty to an information charging 
murder in the first degree while en- 
gaged in committing, attempting to 
commit, or sin withdrawing from the 
scene of robbery, every material alle- 
gation of the information was placed 
in issue, and the state had burden of 
proving material. allegations beyond 
reasonable doubt. Rem.Rey.Stat. § 
2392.—State v. Barton, 105 P.2d 63. 


§ 346 

Ky. In murder prosecution, the com- 
monwealth, in establishing the corpus 
delicti, had burden of proving not only 
the death of alleged victim, but also 
that death was the result of criminal 
acts by defendant.—Bates v. Common- 
wealth, 143 S.W.2d 730, 284 Ky. 1. 
N.C. The rule that proof or admis- 
sion that defendant intentionally killed 


another with deadly weapon se 
to presumptions which cast burden on 
defendant to mitigate the killing or 


cident, misadventure, 1 
does not mean that burden of showing 
unlawful killing does not rest with 
state throughout trial—State v. Howell, 
10 S.H.2d 815, 218 N.C, 280. 


§ 347 

Ala. In murder prosecution, state 
had burden of showing that accused 
committed act intentionally, and all 
that oecurred at the time of the killing 
was relevant, though it included the 
killing of others than the one named 
in the indictment, and though accused 
may have committed other offenses than 
the particular. one on which he was 
being tried.—Grissett vy. State, 2 So.2d 
399° 

Cal. Where crime requires proof of 
specific intent to kill, such intent, like 
any other fact. or essential of the crime, 
must be proved by evidence or infer- 
ences reasonably deducible therefrom 
and may not be based upon a presump- 
tion.—People v. Snyder, 104 P.2d 639, 
superseding 96 P.2d 986. 

Towa. Where one deliberately and 
wantonly opens fire upon another hu- 
man being with a deadly weapon and 
with intent to wound that person, the 
law holds him to the consequences of 
such act, and if the victim is fatally 
wounded, the law presumes malice and 
the intent to kill and a conviction of 
“murder in the first degree’ is war- 
ranted. Code 1939, § 12911.—State v. 
Sullivan, 298 N.W. 884, 230 Iowa 817. 

Neb. In a prosecution for murder in 
the second degree, when the fact of 
unlawful killing is proved and no eyi- 
dence tends to show express malice on 
the one hand or any justification on the 
other, the law presumes malice, there 
is an inference that killing was inten- 
tionally done, the crime of murder in 
the second degree is established, and 
the evidence requires submission of the 
ease to the jury. Comp.St.1929, § 28- 
402.—Chadek y. State, 294 N.W. 384. 

Tex.Cr.App. In prosecution for as- 
sault with alleged specific intent to 
kill, it is state’s duty to show such in- 
tent, and plea of not guilty puts state 
on proof thereof.—Griffith v. State, 152 
S.W.2d 349. 

§ 348 

Tex.Cr.App. In prosecution for as- 
sault to murder with malice, where 
weapon used was deadly weapon per 
se, defendant’s intention to kill com-' 
plaining witness will be presumed.— 
Huntsman v. State, 143 S.W.2d 587. 


§ 350 , 
Ala.App. Where the evidence in 
murder prosecution showed without 
dispute that homicide was committed 
with a deadly weapon, proof of the 
use of the deadly weapon raised the 
presumption of malice, and threw on 
defendant the burden of repelling the 
presumption.—Coates v. State, 199 So. 
830, 29 Ala.App. 616. 
Ga. A homicide, shown beyond rea-’ 
sonable doubt to have been committed 
by one charged therewith, is presumed 


_to# be malicious until contrary appears, 


unless state’s evidence shows circum- 
stances of justification, mitigation or 
excuse, and in absence of such evidence, 
it devolves on defendant to show such 
circumstances in order to reduce homi- 
cide from murder to manslaughter or to 
justify it.—Wilson v. State, 10 S.H.2d 
861, 190 Ga. 824, 

Iowa. Where one deliberately and 
wantonly opens fire upon another hu- 
man being with a deadly weapon and 
with intent to wound that person, the 
law holds him to the consequences of 
such act, and if the victim is fatally 
wounded, the law presumes malice and 
the intent to kill and a conviction of 
“murder in the first degree” is war- 


ranted. Code 1939, § 12911.—State v. 
Sullivan, 298 N.W. 884, 230 Iowa 817. 
r) In a .prosecution for murder 


in the second degree, when the fact of 
unlawful killing is proved and no evi- 
dence tends to show express malice on 
the one hand or any justification on 
the other, the law presumes malice, 
there is an inference that killing was 


° 
to,?* 
excuse it altogether on grounds of ac- _ 
or self-defense, 
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re v. State, 294 N.W. 
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1 873) 
Wash. In first degree murder prose- 


eution, proof of deliberation or pre- 
meditation was necessary.—State  v. 
Davis, 108 P.2d 641. 
‘ § 352 

Cal.App. Where homicide was con- 
clusively established, defendant had 


burden of showing that it was justifi- 
able. Pen.Code, § 1105.—People  v. 
Soules. 106 P.2d 639. 

Cal.App. Under’ statute providing 
that when commission of a homicide 
is proven, burden of proving circum- 
stances of mitigation, justification, or 
excuse is on a defendant, unless prose- 
cution’s proof tends to show crime is 
only manslaughter, or that defendant 
was justified or excused, it is neces- 
sary only that defendant produce evi- 
dence, the weight of which is sufficient 
to create in the minds of the jurors 
a reasonable doubt_as to the existence 
of circumstances justifying the homi- 
cide. Pen.Code, § 1105.—People v. Car- 
son, 110 P.2d 98. 

Ga. On trial of accused indicted for 
murder where homicide is proved, pre- 


sumption exists that the killing was’ 


murder, and if there were circumstanc- 
es of justification or mitigation burden 
of proving them is upon the accused 
unless they appear from the evidence 
offered by the state—Walton v. State, 
10 S.H.2d 755,.190 Ga. 746. 


§ 353 

ju. In murder prosecution, testi- 
mony of alienist, who examined defend- 
ant and gave him certain intelligence 
tests, that defendant’s tested intelli- 
gence was that of an 8 year old child, 
and that in alienist’s opinion defend- 
ant knew difference between right and 
wrong but did not have power of selec- 
tion, did not raise question of defend- 
ant’s insanity.—People v. Mangano, 30 
N.EB.2d 428, 375 Ill. 72. 


8 354 

Ky. Where defendant, in murder 
prosecution, admitted the killing of 
deceased, it became incumbent on him 
to present such proof to the jury as 
might convince them that he acted 
in defense of himself.—Jackson v. Com- 
SAE Nd 147 S.W.2d 715, 285 Ky. 
313. 

| Tex.Cr.App. Where the evidence 
raises the issue of use of deadly weap- 


on by deceased, it is an absolute pre-. 


sumption that deceased intended to in- 
flict injury mentioned in statute pro- 
viding that when homicide takes place 
to prevent murder, if weapon used by 


party attempting or committing such - 


murder is such as would have been 
ealeulated to produce that result, it 
is to be presumed that the person so 
using it designed to inflict the injury, 
and the provisions of the statute must 
be given in charge to the jury. Pen. 
Code 1925, art. 1223.—Whatley v. State, 
149 S.W.2d 98 
; § 356 } : 
N.C. In murder prosecution, intoxi- 
eation is an ‘‘aflirmative defense’ akin 
to plea of insanity, and, as every man 
igs presumed to be sane and to possess 
a sufficient degree of reason to be re- 
sponsible for his crime until contrary 
is proven, burden of such defense is 
upon the defendant.—State v. Cureton, 
11 S.H.2d 469, 218 N.C, 491. 


§ 358 
Ga. On trial of accused indicted for 


murder where homicide is proved, pre-. 


sumption exists that the killing was 
murder, and if there were _circumstanc- 
es of justification or mitigation, bur- 
den of proving them is upon the ac- 
eused unless they appear from the evi- 
dence offered by the state—Walton v. 
State, 10 S.H.2d 755, 190 Ga. 746. 

Ga. A homicide, shown beyond rea- 
sonable doubt to have been committed 
by one charged therewith, is presumed 
to be malicious until contrary appears, 
unless state’s evidence shows circum- 
stances of justification, mitigation or 
excuse, and in absence of such evi- 
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dence, it devolves on defendant to show 
such circumstances in order 
homicide from murder to manslaughter 
or to justify it—Wilson v. State, 10 
S.E.2d 861, 190 Ga. 824. 

Mo. Generally, a presumption of 
murder in the second degree arises 
from an intentional killing of a human 
being by another where a deadly wea- 
pon is used by him at a vital part 
of the body, absent proof of other facts 
tending to show deliberation to raise 
such killing to first degree murder, or 
to show want of premeditation and 
malice to reduce the killing to man- 
slaughter, or to show that such killing 
was excusable or justifiable—State v. 
Miller, 143 S.W.2d 241. 

N.C. Where intentional killing of a 

human being with a deadly weapon is 
admitted, or is established by the evi- 
dence, burden is on accused to show 
to satisfaction of jury facts sufficient to 
justify or excuse the homicide or to re- 
duce it to manslaughter.—State v. 
Sheek, 15 S.H.2d 282, 219 N.C. 811. 
_ Pa.O.& T. Vountary manslaughter 
is an intentional killing under a suffi- 
cient cause of provocation, a state of 
rage or passion, without time to cool, 
placing the defendant beyond the con- 
trol of his or her reason, and suddenly 
impelling him or her to the killing. 
The burden of reducing the crime of 
murder inthe second degree to man- 
slaughter, when it is proved that it 
was committed by the defendant, rests 
upon the defendant.—Commonwealth y. 
Drago, 88 P.L.J. 647. ; 

Wa. When commonwealth has proven 
commission of a homicide and pointed 
out accused as criminal agent, the pre- 
sumption is that accused is guilty of 
murder in second degree, and in order 
to elevate offense to murder in first de- 
gree burden is on commonwealth, and 
to reduce offense to manslaughter the 
burden is on accused.—Hobson vy. You- 
ell, 15 8.W.2d 76, 177 Va. 906. 

Wash. Generally, where killing of a 
human being is admitted, the killing 
is presumed to constitute the crime 
of murder in the second degree, and 
the burden is imposed on the state to 
raise the crime to murder in the first 
degree and on the defendant to justify 
his act or reduce charge to manslaugh- 
ter.—State v. Davis, 108 P.2d 641. 

The presumption that homicide which 
had been proved: was murder in sec- 
ond degree is not one established for 
the benefit and protection of person 
charged with crime, but was originally 
adopted of necessity to assist state in 
establishing a connected and complete 
prima facie case.—State v. Davis, 108 
P.2d 641. 

Wash. A homicide, admitted or prov- 
ed beyond reasonable doubt, is pre- 
sumed to be murder in second degree. 
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—State v. Anderson, 116 P.2d 346. 
§ 364 
Cal. In prosecution of watchman for 


murder of one who entered mining 
property to steal gasoline, evidence of 
watchman’s conversation with deputy 
sheriff about 15 hours before the kill- 
ing, wherein watchman received advice 
concerning his rights and duties, was 
admissible as bearing on questions of 
intent and of negligence.—People v. 
Silver, 108 P.2d 4, 16 Cal.2d 714, prior 
opinion 102 P.2d 763. 

CalL.App. In prosecution for assault 
with intent to commit murder, criminal 
negligence may be shown to establish 
the intent to commit a violent injury, 
which is a necessary part of the as- 
sault. Pen.Code, § 240.—People  v. 
Alexander, 106 P.2d 450, rehearing de- 
nied 106 P.2d 916. 

N.C. In prosecution for the first-de- 
gree murder of defendant’s wife, where 
the state contended that defendant had 
secreted himself on the premises and 
that he was there waiting for his wife 
to come out of the house, testimony 
that freshly smoked cigarette butts 
were found around a chair in the wood- 
house and that a person sitting in the 
ehair could not have been seen from 
the dwelling house was competent “cir- 
cumstantial evidence’? from which the 
jury might infer lying in wait or pre- 
meditation and deliberation.—State vy. 
Cash, 15 S.B.2d 277, 219 N.C. 818. 


to reduce 


Tex.Cr.App. In_ trial for murder 
with malice, evidence that defendant 
exhibited pistol while drinking, an- ae 
nounced that he was a tough guy, and 
offered to do some fancy shooting with | 
such pistol, in dance hall some time 
before shooting of deceased in bar of. 
such establishment, was admissible to — 
show defendant’s motive, malice, and 
general and reckless disregard of oth- 
a rights.—Stapp v. State, 147 SW.2d 


§ 366 

N.C. Under bill of indictment alleg- 
ing that defendant “unlawfully, wilful- — 
ly and feloniously, with premeditation 
and deliberation and of his malice 
aforethought’”’ murdered deceased, it 
was competent on premeditation and — 
deliberation to show that defendant’s — 
motive was robbery. Code 1939, §§$ 
4200, 4614._State v. Hudson, 10 S.H.2d 
730, 218 N.C. 219. Le neo 

N.C. Where indictment charged mur- 
der in the first degree with premedita- 
tion and deliberation, circumstantial | 
evidence as to killing to rob was some © 
evidence of charge of premeditation and — 
deliberation. Code 1939, §§ 4200, 4614. 
—State v. Hudson, 10 S.H.2d 730, 218, 
NCH219; tials 

Ok1.Cr.App. Hvidence of the actions, 
eonduct, and general demeanor of a ys 
defendant a short time prior to the 
commission of a homicide is competent | 
as tending to show the state of his 
mind at the time of the homicide.— — 


7X 


Hicks v. State, 106 P.2d 136. tae 
§ 367 : seis ee 
Tex.Cr.App. In trial for assault to 
murder, sheriff's testimony that de 


fendant, on several occasions, when not 
under arrest, asked witness who re- 
ported defendant to federal officers f 
making illicit whiskey and accused 
injured person of having reported de- 
fendant, was admissible to show de- 
fendant’s motive and malice when he 
shot such person.—Davis v. State, 146 
$.W.2d 994. b 
_ Tex.Cr.App. In murder prosecution 
it is always permissible for state to 
prove antecedent threats made by ac- — 
cused against deceased, but threats 
must have been directed towards de- — 
ceased or embrace him in a class in 
which he is included in order to show | 
state of mind of accused before killing — 
as indicating malice.—Fey v. State, 152 — 
S.W.2d 766. BS 
§ 369 

Tex.Cr.App. In murder prosecution, | 
admission of testimony that accused ~ 
dropped a shell in a cafe in which wit- 
ness was a waitress, and after picking 
it up said that he was going to Jil ee 
someone with it, where it was not © 
shown that the threat was directed to-— 
ward the deceased and no circumstance — 
was proven from which a conclusion — 
could reasonably be drawn that threat 
had reference to deceased, was error.— ; 
Fey v. State, 152 S.W.2d 766. ae 


§ 372 

Miss. In homicide prosecution, ac- 
cused should have been permitted to 
show all facts regarding victim’s visit | 
to home of accused over protest not on- 
ly of accused but of plantation manager 
and others as well, as tending to estab- 
lish victim’s state of mind and his de- © 
termination to enforce demand that ~ 
woman living with accused as his wife, — 
leave accused and return to victim.— 
McDowell v. State, 198 So. 564. ; 


Wash. In murder cases} evidence of 
previous disputes or quarrels between 
the accused and the deceased is gen- 
erally admissible, particularly where 
the existence of malice or premedita- 
tion at time of the homicide is in issue. 
—-State v. Davis, 108 P.2d 641. 

§ 376 

Tex.Cr.App. In prosecution for as- 
sault with intent to murder with mal- 
ice, wherein witness testified that wit- 
ness sharpened steel-handled case knife 
for defendant a short time prior to 
assault, testimony of witness identify- 
ing such knife was admissible as show- 
ing purpose of defendant in having an 
instrument capable of inflicting death — 
or serious bodily injury, where the 
knife exhibited was the same kind as 
that used by defendant in making the 
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Be gerauit—Adains v. State, 144 S.W.2d 
ae : § 379 : 
oa Fla. In murder prosecution, any evi 
ya dence tending to identify defendant as 
aes the guilty person and show his presence 
rss; at the scene of the crime is relevant 
a and competent.—Williams vy. State, 197 


So. 562, 143 Pla. 826. 
§ 385 a 
Ga. In homicide prosecution against 
negro defendant who participated in 
conspiracy to rob deceased who was 
shot by another negro conspirator, ad- 
mission of statements of deceased on 
way to hospital that several negroes 
entered store and shot deceased was 
not error, notwithstanding that state’s 
evidence did not then show defendant’s 
- eonnection with robbery, where state’s 
- evidence as finally presented clearly es- 
tablished defendant’s connection with 
_robbery.—Jenkins v. State, 9 S.H.2d 
909, 190 Ga. 556. 
- Pa. In murder prosecution where 
commonwealth contended that defend- 
ant and another woman conspired to 
poison defendant’s husband, defendant 
should have been permitted to prove 
that other woman was engaged in busi- 
ness of curing people-—Commonwealth 
v. Giovanetti, * seon 119: 


390 

-_ Ala.App. In murder _ prosecution, 
_ there Ae no impropriety in disallow- 
ing proof of the general bad character 
of the deceased.—Anderson v. State, 2 
So.2d 461, certiorari denied 2 So.2d 4638. 
Ga. In murder trial, testimony of 
defendant’s mother on direct examina- 
tion that defendant had never been in 
trouble before he and deceased had 


actions, are irrelevant. 
_ A aeinaeaned v. State, 10 S.E.2d 


4. 

In homicide prosecution, character 
é of deceased could not be established 
RG £26 specific acts of violence.—Gunter v. 
Sta 


te, 10 S.H.2d 264. 
In homicide prosecution, refusal to 
permit defendant to prove general char- 
acter of deceased for violence and for 
particular acts was not error.—Gunter 
v. State. 10 S.H.2d 264. 
Ky. Where defendant in murder 
prosecution did not put in issue his 
character for peace and quietude, trial 
‘court erroneously permitted common- 
_ wealth to prove in rebuttal that defend- 
ant’s general reputation was bad.—Rose 
_v. Commonwealth, 149 S.W.2d 772, 286 
Ky. 53. 

Byvidence as to defendant’s character 
‘must first be introduced by accused, 
and until he has put character in issue 
the commonwealth cannot attack it.— 
_ Rose v. Commonwealth, 149 S.W.2d 772, 
1 286 Ky. 53. Ls 
La. In murder prosecution testimony 

of defendant relative to her environ- 
ment and hardship throughout her 
childhood and early womanhood was 
relevant on question of extent of pun- 
ishment jury would impose in event 
defendant was found guilty, and there- 
fore trial court’s sustaining state’s ob- 
jection to testimony regarding defend- 
ant’s life history was error, particu- 
ts larly where state had permitted a part 
_  ~+of defendant’s life history to go into 
the record unobjected to, and then sub- 


Len Sequently objected to narration of re- 
_ + mainder thereof. Code Cr.Proe. art. 
Peperae2,-— suave Vv. Henry, 198 So. 910,196 
ath La. 217. 

ae Ok1.Cr.:App. In murder prosecution, 


defendant’s witnesses who were unable 
_ to state deceased’s general reputation 
- with reference to whether he was a vio- 
a, lent, quarrelsome, and dangerous man 
aR were not entitled to testify. that de- 
if ceased was an _ overbearing man— 
{ Sweet v. State, 107 P.2d 817. 

§ 391 


ay Miss. In murder prosecution against 


‘i father who killed his son, wherein fath- 
van er claimed temporary insanity because 
é of intoxication, testimuny regarding 


tendency and disposition of father to- 
ward violence or threats of violence 
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when in a'state of intoxication was 
Roper admitted—Hand v. State, 200 
So. 2 : 


§ 394 

Ky. In homicide cases when plea is 
self-defense and proof is of sudden en- 
counter, it is competent to prove that 
deceased was a man of evil reputation 
or a habitual carrier or user of deadly 
weapons, but it is incompetent to go in- 
to detail as to encounter or transaction 
between strangers to accused for pur- 
pose of proving bad reputation.—Brad- 
ley v. Commonwealth, 148 S.W.2d 737, 
285 Ky. 579. 3 

YTex.Cr.App. In murder prosecution, 
where threats by victim were proved, 
defendant could show that victim was a 
man of violent or dangerous character 
but not that his general reputation as 
a peaceable, law-abiding citizen was 
bad, and sustaining objections to ques- 
tions about victim’s reputation was not 
error. where defendant’s counsel de- 
clined to reframe the question in com- 
pliance with statute. Pen.Code 1925, 
art. 1258.—Duncan v. State, 146 S.W. 
2d 749. . 

§ 399 


Cal.App. In prosecution for assault 
with intent to commit murder, where 
accused contended that he did not in- 
tend to harm wife, but fired shot with 
intent to commit suicide but that shot 


missed him and almost struck wife, ~ 


evidence, that accused carried on his 
telephone answering service practically 
alone and thereby became fatigued and 
susceptible to a mental breakdown 
which might induce thoughts of self- 
destruction, was properly excluded as 
being remote and speculative.—People 
y. Alexander, 106 P.2d 450, rehearing 
denied 106 P.2d 916. 


§ 406 

Ga. In prosecution for murder, tes- 
timony of a third person as to a con- 
versation between defendant and de- 
fendant’s wife, heard by third person 
a short time before alleged homicide, 
was relevant on question of motive and 
was not inadmissible upon ground that 
wife could not testify against defend- 
ant.—Kennedy v. State, 11 S.E.2d 179. 

Il. The rule that motive is not one 
of the essential elements of crime of 
murder does not prevent introduction 
of evidence to show presence of a mo- 
tive which would lead accused to com- 


mit act charged.—Péople v. Mangano, - 


30 N.E.2d 428, 375 Ill. 72. ‘ 

Ky. In homicide prosecution, testi- 
mony concerning two difficulties be- 
tween accused and deceased, which oc- 
curred a few weeks before the homi- 
cide, in which accused threatened to 
kill deceased, and testimony showing 
that bad_ feeling existed between ac- 
cused and deceased, was admissible to 
show .accused’s state of feeling and mo- 
tive—Thomas v. Commonwealth, 145 
S.W.2d 387, 284 Ky. 548. 


Mass. In second degree murder 
prosecution, where Commonwealth con- 
tended that during argument in saloon 
between deceased and another deceased 
made a remark casting reflection upon 
the other’s mother, and that defendant 
learned of the incident and went to 
saloon in search of deceased, admission 
of certain evidence on cross-examina- 
tion of defendant tending to show his 
relation with the other’s mother was 
not error.—Commonwealth y. Capalbo, 
32 N.H.2d 225, 308 Mass. 376, 


N.M, In prosecution of defendant 
for mingling poison with food with 
intent to kill prosecuting witness, writ- 
ten documents which were found in 
defendant’s trunk, and which tended to 
show _a wicked and depraved mind of 
the defendant, directed toward prose- 
cuting witness’ son, if not the whole 
family, were properly admitted to show 
motive. Comp.St.1929, § 35-603.—State 
v. Holden, 113 P.2d 171, 45 N.M. 147. 

Tex.Cr.App. In trial for murder with 
malice, evidence that defendant exhibit- 
ed pistol while drinking, announced 
that he was a tough guy, and offered 
to do some fancy shooting with such 
pistol, in dance hall some time before 
shooting of deceased in bar of such es- 
tablishment, was admissible to show 
defendant’s motive, malice, and general 
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and reckless ¢ gard of others’ 

—Stapp v. State, 147 S.W.2d 25 
Tex.Cr.App. In prosecution for 


der of woman with whom defendant 
living though he was not — 


had been ‘ 
married to her, testimony by a neigh- 
bor that he had seen victim a few days 
prior to her death and that she was 
pregnant was admissible to show prob- 
able motive, particularly where no ob- 
jection was made to other similar tes- 
timony.—Reese v. 
828. 

In prosecution for murder of woman 
with whom defendant had been living 
without benefit of wedlock, physician’s 
testimony that he delivered a_ well-de- 
veloped baby from victim’s body by 
Caesarian operation was not objection- 
able because referring to fact that child 
was ‘well-developed’, since testimony 
to show imminence of childbirth was 
admissible to show motive.—Reese v. 
State, 151 Be aaot 


407 
N.C. In murder prosecution, testi- 
mony of witness that he heard defend- 
ant say to deceased that he did not 
want copy of tobacco sales slip drawn 
up by deceased but wanted the orig- 
inal, and that deceased said that he 
wanted to keep original in case he 
wanted to raise tobacco next year, was 
admissible as tending to show motive. 
Code 1939, § 4200.—State v. Hudson, 

10 S.H.2d 730, 218 N.C. 219. 
§ 409 


Okl.Cr.App. In prosecution of wife 
for murder of husband, evidence re- 
garding letters passing between de- 
fendant and male ecodetendant reveal- 
ing deep-seated love between the par- 
ties was admissible to show motive for 
Lalo Amie a Ss v. State, 112 P.2d 

§ 411 

Ala. In prosecution of a defendant 
charged with murder of his wife, under 
defendant’s plea of insanity, it was 
proper to prove the adultery of the 
defendant’s wife, and such proof could 
be supplied by circumstantial evidence. 
eens v. State, 200 So. 602, 240 Ala. 


Colo. In prosecution for murder of 
police officer, where testimony showed 
that defendant shot officer because he 
thought officer was attempting to take 
his ‘“‘woman” away from him and that 
witness and officer were about to do 
that when the fatal shots were fired, 
evidence that defendant was a pimp 
within statute was admissible to show 
motive. ’35 C.S.A. e. 48, § 211.—Coates 
v. People, 106 P.2d 354. 

Tex.Cr.App. In murder trial, testi- 
mony of defendant’s wife that she had 
a date with deceased for night of 
homicide was inadmissible, in absence 
of showing by defendant that he knew 
of such fact before killing.—Jamar y. 
State, 150 S.W.2d 1031. 


§ 412 
Ala. In murder prosecution, trial 
court did not err in allowing witness 
to testify that deceased kept money in 
his store and on his person for pur- 
pose of showing motive-—McDonald v. 
State, 1 So.2d 658. 


§ 413 

Iowa. In murder prosecution for 
death of shoe store clerk who was shot 
through the head and was found in a 
dying condition back of cash register in 
shoe store, testimony as to sum ‘of 
money in possession of clerk when 
clerk left home on morning of homicide, 
and as to absence of money on clerk at 
hospital after homicide, and as to evi- 
dence concerning sale of shoes shortly 
before homicide, and as to fact that de- 
fendant had been unemployed and was 
without funds the day before the homi- 
cide, was admissible as tending to sup- 
port theory of state that robbery was 
motive for homicide.—State v. Swank, 
296 N.W. 219. 


§ 415 

Pa. In prosecution of wife for mur- 
der of husband on theory that wife and 
third person were acting in coneert in 
perpetration of crime, there was no er- 
ror in admitting evidence regarding in- 
surance taken out by third person on 
husband’s life, notwithstanding absence 


State, 151 S.W.2d° 
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deceased, and in applying for the in- 


usba death, where 
was admitted in connection 
t dence that wife made no pro- 
test, objection, or comment upon learn- 
ing that third person had taken out 


insurance.—Commonwealth vy. Giacobbe, 


TO VAI2G) 715) 3415 Pa, 1187. 

Pa. In prosecution of defendant for 
murdering deceased for insurance money 
by drowning, trial court did not err in 
admitting evidence that defendant had 
negotiated for additional life insurance 
on the life of the deceased, for the 
purpose of showing motive, where the 
defendant had no insurable interest in 


surance made himself the beneficiary 
and falsely described himself as de- 
ceased’s nephew.—Commonwealth v. Pe- 
trillo,:19 A.2d 288, 341 Pa. 209. 

Tex.Cr.App. In murder prosecution, 
policy on life of victim payable in event 
‘of death to accused was properly ad- 
mitted to show motive.—Reese v. State, 
151 S.W.2d 828. 


§ 416 

Ga. In prosecution for killing a po- 
lice officer where there was evidence 
that defendant knew that deceased was 
a police officer, proof of threat to kill 
police officers some three years before 
the trial was not inadmissible on the 
ground of ‘‘remoteness”, nor was the 
evidence irrelevant, nor was it subject 
to the objection that the testimony 
tended to put defendant’s character in 
issue and related. to a separate and 


distinct transaction.—Shafer vy. State, 
13 S8.H.2d 798, 191 Ga. 722. 
N.C. General threats to kill,. not 


shown to have any reference to the 
deceased, are not admissible in evi- 
dence, but a threat to kill or injure 
some one not definitely designated is 
admissible, where other facts adduced 
give individuation to it—State v. Hud- 
son, 10 S.B.2d 730, 218 N.C. 219. 

N.C. In murder prosecution,  evi- 
dence of an alleged threat of defend- 
ant made after dispute with deceased 
over tobacco sales was not inadmissible 
as being too remote or indefinite. Code 
1939. § 4200.—State v. Hudson, 10 S.E. 
2d 730, 218 N.C. 219. 

§ 419 

La. In murder prosecution, where the 
only evidence of assault or) hostile 
demonstration by victim was from de- 
fendant, was opposed to testimony of 
reliable witnesses and to the circum- 
stances, and was not believed by trial 


court, statute making evidence of 
threats against accused inadmissible, 
“in absence of proof’? of hostile dem- 


onstration or overt acts, was applica- 
ble. Code Cr.Proc. art. 482.—State v. 
Carter,/ 1. So.2d 62, 197 La. 155. 

Proof of overt act or hostile demon- 
stration by deceased at time of killing 
must be made to satisfaction of the 
trial judge before defendant may in- 
troduce evidence of prior threats by 
deceased, subject. to appellate review, 
Code Cr.Proe. art, 482.—State v. Carter, 
1 So.2d 62, 197 La. 155. 

§ 423 

Ga.App. In voluntary manslaughter 
prosecution, testimony that deceased 
had trouble with third person shortly 
after first altercation with defendant 
and shortly before second altercation 
with defendant in which deceased was 
killed by defendant, was not admissible 
to show deceased’s state of mind, or as 
part of “res gestae.’ Code 1933, § 38- 
202.—Gunter v. State, 10 S.H.2d 264. 

Ky. In murder prosecution wherein 
it was shown that a witness had for- 
merly had some difficulty with deceased 
and took a pistol from him which 
looked like the one found under or 
near deceased after his, death, court 
properly sustained objection to ques- 
tions and answers which undertook to 
go into details of difficulty between wit- 
nesses and deceased.—Bradley v. Com- 
eget, 148 S.W.2d 737, 285 Ky. 

Tex.Cr.App. In murder prosecution, 
evidence that at dance on night of 
murder accused struck a third party 
with a sharp knife and murder victim 
thereupon struck accused’s hat brim, 
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wholly unconnected with the alleged 
murder and should not have been ad- 
mitted, but was not sufficiently harmful 
to warrant reyersal.—Villareal v. State, 
146 S.W.2d 406. 

Tex.Cr.App. In trial for murder with 
malice, evidence that defendant exhibit- 
ed pistol while drinking, announced 
that he was a tough guy, and offered 
to do some fancy shooting with such 
pistol, in dance hall some time before 
shooting of deceased in bar of such es- 
tablishment, was admissible to show 
defendant’s motive, malice, and general 
and reckless disregard of others’ rights. 
—Stapp v. State, 147 S.W.2d 256. 

Wash. In first degree murder prose- 
cution, in attempting to prove delibera- 
tion or premeditation the state was 
entitled to present to the jury a com- 
plete picture of all relevant surround- 
ing circumstances present and antece- 
dent, and the jury was entitled to con- 
sider all physical circumstances of the 
killing in the light of the background 
of relationship of the parties and the 
transactions between them.—State v. 
Davis, 108 P.2d 641. 

In first degree murder prosecution 
for death of defendant’s mother on 
March 18, testimony that on March 1 
defendant had signed ‘his mother’s 
nanie to a check and cashed check with 
neighboring merchant, and that mother 
had. later repaid the merchant but had 
informed defendant that she would not 
again help him out of such a difficulty, 
was admissible, since such evidence 
properly constituted part of the state’s 
case as showing the relations between 
defendant and his mother shortly prior 
to the killing.—State v. Davis, 108 P.2d 


641. 
§ 424 

Ala. In murder trial, defendant’s 
testimony on cross-examination, as to 
fist fight between him and deceased 
during their school days four to. six 
years before homicide and ill feeling 
still harbored by defendant because of 
such fight was admissible as concern- 


. ing circumstance to be considered in 


connection with evidence that fight was 
mere school-day incident, followed by 
friendly associations between partici- 
pants.—Cex v. State, 199 So. 806, 240 
Ala. 368. 

Ohio App. In murder prosecution, 
testimony as to scene between victim 
and coconspirator, which tended to 
show that there was some ill feeling ex- 
isting and danger apprehended, was 
competent. Gen.Code, §§ 12380, 13437- 
3.—Licavoli v. State, 34 N.H.2d 450. 

§ 425 

Ky. In murder prosecution,  testi- 
mony that a witness had formerly had 
some difficulty with deceased and took 
a pistol from him which looked like 
the one found under or near deceased 
after his death, which occurrence hap- 
pened 13 or 14 months prior to homi- 
cide, wag properly stricken on ground 
that the date was too remote and that 
witness failed to identify pistol suffi- 
ciently when shown him.—Bradley _ v. 


Commonwealth, 148 S.W.2d 737, 285 
Ky. 579. 
N.M. In prosecution for mingling 


poison with food with intent to kill 
prosecuting witness, admission of a let- 
ter which was written by defendant 
about six years before the alleged min- 
gling of poison with food, and which 
could have been characterized by jury 
as a threat against the life of a third 
person, was not subject to objection 
that it was too remote in point of time. 
Comp.St.1929, § 35-603.—State v. Hol- 
den, 118 P.2d 171, 45 N.M. 147. 

Wash. In first degree murder prose- 
eution, in determining whether premed- 
itation was present, the relationship 
of deceased mother and her accused 
son for at least several weeks prior to 
the homicide could be shown to jury 
by competent evidence.—State v. Davis, 
108 P.2d 641. 

§ 427 


In murder prosecution, 


Conn. trial 


-shooting and wounding with intent to © 


f —— vig 
court’s ruling that deceased’s wife 
could testify only that deceased had 
stated that he was going to a certain — 
place to meet defendants, and that she © 
could not testify that deceased told her — 
that he was going “‘to tell them some- 
thing’, improperly limited wife’s testi- — 
mony, since words “to tell them some- 
thing” was only statement by witness 
of deceased’s purpose and did not re- 
late to purpose of defendants.—State y. 
Perelli, 21 A.2d 389, 128 Conn. 172, _ 
Ga. In prosecution for murder of — 
wife, where on night before homicide | 
wife was at home of sister when ac- — 
cused came by and inquired for her, — 
testimony that wife then asked wit- | 
ness to go with her and that wife sai 
she was scared to go by herself wa 
admissible to illustrate conduct and — 
motive of wife. Code 1933, § 38-202.— 
Thompson vy. State, 11 S.H.2d 795, 191 
Ga. 222, ae ie 
In murder trial, testimony, / 
reply to question whether deceased told 
witness how defendant received bullet 
wound, that deceased said that he a 


f° 


deceased was narration of past event, 
made out of defendant’s hearing, not 
part of res geste, and_self-serving.— — 
State v. Benson, 142 S.W.2d 52. 0) 


_Mo. In prosecution for murder, tes- 
timony by accused as to statement al-— 
legedly made by deceased on evenin 
preceding deceased’s disappearance, 
he intended going away, was inad 
sible, either as showing deceased’s 
of mind, which was immaterial si 
he did not go away, or as explana 
of state’s evidence as to statements 
legedly made by accused on day fol- 
lowing deceased’s disappearance that 
deceased had gone to Arizona, where 


plain with respect thereto.— 
Taylor, 148 S.W.2d 802. LTS 
§ 429 is. Wy 
Ala, All the circumstances and con- 


‘ditions surrounding the actual killing 
are matters pertinent to the issue in a 
prosecution for homicide—George aa 
State, 200 So. 602, 240 Ala. 632. — ba 


Ala. In murder 


was relevant, though it included t 
killing of others than the one named 
the indictment, and though accused m 
have committed other offenses than | 
particular one on which he was b aGi8 
tried.—Grissett v. State, 2 So.2d 39 oe 


Ga.App. In prosecution’ for volun- 
tary manslaughter, testimony of state’ 
witness on direct examination that de- 
ceased was dead when deceased hit 
floor and that deceased was taken to a— 
hospital because witness did not know | 
that deceased was dead was admissible, 
where witness testified that witness saw 
certain defendants taking part in fight 
which resulted in deceased’s death.— 
Sweat v. State, 11 S$.H.2d 40. oe 


Ky. In prosecution of negro for 


kill. testimony of victim’s white niece 
that defendant had insulted her was 
admissible as bearing on whether de- 
fendant and victim left cafe and were 
together on street at time of shooting, 
and on whether defendant was intoxi- — 
cated as testified to by other witness. 
—McClain vy. Commonwealth, 144 S.w. ~ 
2d 816, 284 Ky. 359. ’ 
N.M. In _ prosecution for mingling 
poison with food with intent to kill 
prosecuting witness, testimony of -wit- 
ness that after eating cake baked in 
prosecuting witness’ home, he became 
sick and had symptoms similar to those be 
displayed by prosecuting witness and 
members of his family after eating food 
made from flour, was admissible as a 
link in the chain of circumstances tend- 
ing to establish the crime, and that 
the crime was designed and not acei- 
dental or the result of mistake. Comp. 


unfavorable action on the jury, 


§ 429 


St.1929, § 35-603.—State v. Holden, 113 
P.2d 271, 45 N.M. 147. 

Tex.Cr.App. In prosecution for mur- 
der of 18 year old boy who was struck 
by accused with a club, a witness who 
saw the blows struck and heard the im- 
pact was entitled to testify concerning 
whether the blow was an easy one, 
a back-handed stroke or a_ straight 
Baal lick.—Simons v. State, 149 8.W.2d 
103 


Wash. In first degree murder prose- 
cution, in attempting to prove delibera- 
tion or premecitation the state was en- 
titled to present to the jury a complete 
picture of all relevant surrounding cir- 
cumstances present and antecedent, and 
the jury was entitled to consider all 
physical circumstances of the killing 


in the light of the background of rela- 


tionship of the parties and the trans- 
actions between them.—State v. Davis, 
108 P.2d 641. 

y 430 


_ Tex.Cr.App. In murder prosecution, 
testimony regarding whether there was 
blood on clothing of victim when her 
body was found by roadside was ad- 
missible though it might have had an 
since 
state had burden of showing that vic- 
tim met a violent and unlawful death 
and testimony regarding bloody condi- 
tion would show violent treatment.— 
Reese v. State, ie aera Ce 828, 
Ala. In prosecution for murder 
- where witness testified that defendant 

had shot her immediately after he had 
shot two other persons at the same 
time and place, court did not err in 
overruling defendant’s objection to wit- 
ness’ testimony detailing the circum- 
stances and particulars of the assault 
on her.—Peters v. State, 200 So. 404. 
240 Ala. 531. 

Ala. In murder prosecution arising 
out of death of prisoner injured by 
police officer in making arrest, where 


_ prisoner was taken to jail by officer 


and was later removed to _ hospital 


where he died, circuit court erred in 


overruling objection to question, ‘“‘What 
time did they take him out of jail?” 
_ supplemented by explanation that by 
“they”? reference was made to the au- 

_ thorities.—Dyson v. State, 2 So0.2d 787, 
denying certiorari 2 So.2d 784. 
Ala.App. In prosecution of police of- 
ficer for manslaughter for death al- 
legedly resulting from injuries inflicted 
while making arrest on a Saturday 
afternoon, evidence that deceased was 
left unconscious in jail until authori- 
ties removed him to hospital the fol- 
lowing morning was inadmissible under 
evidence that accused’s responsibility 
with respect to a prisoner terminated 
upon delivery at jail for incarceration 
and that accused had no authority to 
remove deceased from jail to hospital, 
and admission of such evidence re- 
quired reversal of conviction, even 
' though improperly admitted testimony 
which rendered such evidence particu- 
larly prejudicial was admitted without 
objection.—Dyson v. State, 2 So.2d 784, 
certiorari denied 2 So.2d 787. 

Mo. In prosecution for murder, evi- 
dence that shortly after deceased’s dis- 
appearance “no hunting” signs ap- 
peared about the farm on which de- 
ceased’s body was subsequently found 
was admissible, notwithstanding evi- 
dence failed to show that accused had 
anything to do with posting such signs, 
where accused kept cattle, which he 
claimed he had purchased from de- 
ceased, on farm about which signs were 
posted, was in that vicinity practically 
every day after deceased’s disappear- 
ance, and must have seen the sign.— 
State v. Taylor, e4 S.W.2d 802. 


37 

Ga. In prosecution for killing po- 
lice officer, admission of evidence re- 
lating to possession by defendant of 
several guns and pistols, a cartridge 
belt and ammunition was not error, 
where the evidence was restricted to 
showing intent, scheme, design, purpose 
and state of mind of defendant.—Sha- 
fer y. State, 138 S.H.2d 798, 191 Ga. 722. 

Tex.Cr.App. Officers’. testimony that 
brass knucks were found on defendant’s 
person when defendant was arrested 
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was admissible in prosecution for mur- 
der with malice where defendant, at 
time of flight and arrest, was unlaw- 
fully carrying arms and knucks. Pen. 
Code 1925, art. 483.—Ely v. State, 150 

S.W.2d 1018. | 

§ 446 : 
Tex.Cr.App. In trial for assault to 
murder, where defendant denied intent 
to kill, but claimed that he shot at 
victim’s legs, physician’s testimony that 
bullet wound was in victim’s twelfth 
vertebrae, and resulted in permanent 
paralysis from waist down, was_ad- 
missible.—Griffith v. State, 152 S.W.2d 


349. 
§ 447 

Ga. An instrument may be shown to 
be a weapon likely to produce death by 
direct proof as to the character of the 
weapon, by exhibition of it to the jury, 
by evidence as to the nature of the 
wound or other evidence such as would 
warrant jury in finding that the instru- 
ment was one calculated to produce 
death.—Banks y. State 15 S.H.2d 190. 

Ky. Where accused in murder pros- 
ecution replied in affirmative to ques- 
tion whether he saw the shotgun which 
was introduced in evidence by accused’s 
brother and whether that was the same 
shotgun, and brother had _ previously 
identified the shotgun as being the one 
loaned to deceased and used in the 
shooting, such testimony was not ob- 
jectionable on ground that record did 
not show that gun was ever put in 
evidence; it being undisputed that the 
shotgun was the one borrowed by de- 
ceased and used by accused in commit- 
ting the homicide.—Bradley v. Com- 
pee ak 148 S.W.2d 737, 285 Ky. 


Tex.Cr.App. In prosecution for mur- 
der of 18 year old boy who was struck 
by accused with a club which was de- 
scribed by several witnesses including 
the accused, wherein a witness testi- 
fied concerning the striking of the blow 
and stated that a portion of the club 
broke off, the action of the trial court 
in asking the witness if he had de- 
scribed the stick, and permitting wit- 
ness thereafter to describe the stick 
was not error.—Simons vy. State, 149 
S.W.2d 103. 


§ 448 

Ky. Though it is customary in hom- 
icide prosecutions to introduce medical 
witnesses to establish cause of death, 
proof thereof is not confined to medical 
testimony, and like other’ essential 
facts, it can be proved by_ circumstan- 
tial evidence, and it is sufficient if any 
layman of average intelligence would 
know from his own knowledge and ex- 
perience that particular injuries were 
the cause of death.—Commonwealth v. 
Sullivan, 148 S.W.2d 3438, 285 Ky. 477. 


§ 451 

Ala. In murfer prosecution wherein 
aecused plead insanity, admission of 
testimony of ‘accused’s ex-wife as to 
what accused said to her on day of 
homicide relative to her divorce pro- 
ceedings then pending against accused 
was not error.—Naugher vy. State, 1 So. 
2d 294. 

In murder prosecution wherein ac- 
cused pleaded insanity as a defense, 
admission of evidence tending to show 
that accused had been married prior to 
his marriage to second wife who had 
instituted divorce pigceedin es against 
him on the day of the homicide, and 
that accused had four children by for- 
mer marriage and had secured a di- 
vorce from his first wife in another 
state, and had filed suit in Alabama 
seeking a divorce from his first wife 
which was later dismissed was not er- 
ror.—Naugher v. State, 1 So.2d 294. 

In murder prosecution wherein ac- 
cused pleaded insanity as a defense, 
alleged recent illicit relations between 
the accused’s wife and the deceased 
were matters of legitimate inquiry un- 
der proper conditions, but the wife who 
was the first witness for the state 
could not on cross-examination be in- 
terrogated concerning such matters in 
the absence of some proof of the in- 
patty of the accused, since such mat- 
ters tend to prove the cause of insanity 
rather than insanity itself—Naugher v. 
State, 1 So.2d 294. 
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Cal.App. C I s 
gree robbery and assault with intent 
to commit murder, proffered testimony 
that defendant suffered from a mental 
ailment sometimes resulting in a loss 
of consciousness and akin to insanity 
was not admissible on guilt issue under 


statute, if ailment was such that de- 
fendant wag insane or partially insane 
or if evidence related to an alleged sub- 
normal mental condition. Pen.Code, 


26, subd. 5, § 1026.—People vy. Brown, 
110 P.2da 1059. : 
Ky. In murder prosecution, trial 


court properly admitted in evidence 
record of inquest into defendant’s in- 
sanity, which was held in another coun- 
ty about 19 years before, and in which 
the defendant was committed to a state 
asylum for the insane.—Gulley v. Com- 
monwealth, 143 S.W.2d 1059, 284 Ky. 


98. 

Pa.O.& T. At the trial of an indiet- 
ment for murder against a defendant 
twenty-two years of age, whose de- 
fense is that he did not commit the 
crime, but who freely admits that he 
made confessions of guilt to four dif- 
ferent persons and who does not plead 
insanity, it is not reversible error for 
the trial judge to exclude expert testi- 
mony that defendant was a moron hav- 
ing a mental age of eight years; such 
evidence is not admissible as a de- 
fense, for criminal responsibility does 
not depend upon defendant’s mental 
age but upon his ability to differenti- 
ate between right and wrong, or as af- 
fecting the weight of the confessions, 
since defendant admitted making them 
while in full possession of his facul- 
ties and without coercion; and, while 
the court in its discretion might have 
admitted it in mitigation of the penal- 
ty, its exclusion is not prejudicial error 
if the jury gave defendant the lesser 
of the alternative penalties for mur- 
der of the first degree—Commonwealth 
Be eon Bote 39 D. & C. 93, 56 Montg: 

§ 454 

Ky. In murder trial, where defense 
was that defendant was too drunk to 
entertain intent to kill or know what 
he was doing, evidence of his drunken- 
ness at time of killing was permissible 
to show lack of intent and defeat con- 
viction of murder, but such drunken- 
ness constituted no defense to charge 
of killing in sudden affray and with- 
out previous malice.—Richardson  v. 
Commonwealth, 144 S.W.2d 492, 284 
Ky. 319. 

Ky. In prosecution of negro for 
shooting and wounding with intent to 
kill, testimony of victim’s white niece 
that defendant had insulted her was 
admissible as bearing on whether de- 
fendant and victim left cafe and were 
together on street at time of shooting, 
and on whether defendant was intoxi- 
cated as testified to by other witness.— 
McClain vy. Commonwealth, 144 S.W.2d 
816, 284 Ky. 359. 

§ 461 

Tex.Cr.App. In murder prosecution, 
defendant could not offer in evidence 
a verbal provocation by defendant’s 
sister, which led to defendant slapping 
sister during argument preceding fatal 
encounter with deceased, in mitigation 
of punishment for killing deceased, 
where deceased did not encourage or 
prompt the sister to resort to provoca- 
tive language. Pen.Code 1925, art. 
1143; Code Cr.Proc.1925, art. 728.— 
Moore v. State, 151 S.W.2d 595. 


§ 463 

Cal. In prosecution of watchman for 
murder of one who entered mining 
property to steal gasoline, evidence of 
watchman’s conversation with deputy 
sheriff about 15 hours before the kill- 
ing, wherein watchman received advice 
concerning his rights and duties, was 
admissible as bearing on questions of 
intent and. of negligence.—People vy. 
Silver, 108 P.2d 4, 16 Cal.2d 714, 


prior opinion 102 P.2d 763. 
464 
Ala.App. In murder prosecution 


where issue of self-defense is presented, 
inquiry into the general bad character 
ot deceased should be limited to his 


character or reputation for violence, — 


~r 


: ay a! uN ; 
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turbulence and _bloodthirstiness.—An- 
derson vy. State, 2 So.2d 461, certiorari 
denied 2 So.2d 463. 


= $465 "> 

Ok1.Cr.App. Where defendant as a 
witness in his own behalf in murder 
prosecution testified relative to specific 
acts of violence which deceased had told 
defendant that he had committed on 
other persons, and several other spe- 
cific acts which defendant had knowl- 
edge of, derived from personal observa- 
tion, and on which he claimed to have 
a acted on because of his belief of im- 
S minent danger to himself when al- 
<4 -legedly attacked by deceased, trial 
q court did not err in refusing to permit 
: defendant to call alleged third persons 
44 to testify as to such acts of violence on 
‘ the part of the deceased, which the 
oe alleged third persons had witnessed.— 
4 Murphy v. State, 112 P.2d 438. 
§ 466 
_ Ok1.Cr.App. On trial for “murder 
wherein the defense is justifiable homi- 
cide in self-defense, and there is evi- 
dence to support the defense, evidence 
of specific acts of violence on the part 
of deceased against persons other than 
the defendant, being known to defend- 


ant prior to the homicide, is admissible 
‘ to show the disposition of deceased to 
7 become violent without provocation, 


; and as tending’ to show his condition 
; of mind and violent temper on such 
7 occasions and his disposition to use 
‘ deadly weapons.—Murphy v. State, 112 
> P.2d 438. 

a . § 467 

’ Oxkl.Cr.App. Generally, on a trial for 
homicide,‘ where the defendant has laid 
a proper foundation by evidence tending 
to show that in committing the homi- 


; introduce evidence of the turbulent and 
r dangerous character or reputation of 


= pea MUrEDy vy. State, 112 P.2d 
4 : § 470 
% / Cal.App.. In murder prosecution, 


where evidence clearly negatived self- 
defense and showed that defendant was 
the aggressor, deliberately armed him- 
p self with shotgun, and killed an_un- 
armed and intoxicated man without 
justification or cause, evidence of for- 
mer unprovoked assaults by victim up- 
on other persons was properly rejected 
though defendant was permitted to tes- 
tify that victim’s general reputation for 
A peace and quiet was not too good. 
Pen.Code, § 188.—People v. Soules, 106 
. P.2d 639. 


Generally, in homicide prosecution, 

. proof of turbulent, violent and danger- 
ous character, to show that person was 

: more likely to have been the aggressor 
in an affray resulting in his death, 
must be established by evidence of his 
general reputation for peace and quiet 
in his community rather than evidence 
of specific assaults.—People v. Soules, 
106 P.2d 639. 

The trial court has a sound discre- 
tion to determine whether a prima facie 
showing of good faith by defendant 
has been established to warrant the re- 
ception of evidence of prior acts of vio- 
lence by deceased upon other persons. 
—People v. Soules, 106 P.2d 639. 

OkI.Cr.App. Where a defense of self- 
defense is pleaded in a homicide prose- 
cution, specific acts of violence on the 
part of the deceased towards others 
than the defendant may, if known to 
the defendant prior to the homicide, be 
shown in evidence.—Sweet v. State, 107 


P.2d 817. : : 
Tex.Cr.App. If self-defense is an is- 
sue, defendant may prove anything 


known to him prior to homicide about 
deceased as going to show why defend- 
ant acted, and proof of specific acts of 
unlawful violence committed by de- 
ceased on others is admissible, if de- 
fendant knew of them prior to homi- 
cide, to show who was probably the 
aggressor and to show the state of 
mind of defendant and to shed light 
upon standpoint of defendant at time of 
homicide.—Jackson v. State, 147 S.W. 
2d 1078. 

In murder prosecution where defend- 
ant claimed self-defense, sustaining 
state’s objection to defendant’s prof- 
fered testimony showing that deceased 


oo HOMICIDE, 


cide he acted in self-defense, he may. 


ans 
ir 


had been in trouble in Louisiana prior 
to shooting was proper, where character 


of trouble in which deceased was alleg- 


edly involved was not shown.—Jackson 


v. State, 147 S.W.2d 1078. 


In murder prosecution where defend- 
ant claimed self-defense, proof of speci- 
fic acts of alleged misconduct on part 
of deceased prior to shooting, not 
shown to have a tendency to character- 
ize deceased as a violent or dangerous 
man, was not admissible-—Jackson v. 
State, 147 S.W.2d 1978. 

§ 473 

La. In homicide prosecution, it was 
not erroneous to reject evidence of 
altercation between accused and _ de- 
ceased four years prior to killing, 
where the only testimony of an overt 
act or hostile demonstration by de- 
ceased at time of killing was that of 
accused, and accused made contradic- 
tory statements prior to trial and 
also during. cross-examination.—State 
v. Scott, 3 So.2d 545, 198 La. 162. 

§ 474 


Ga. In murder prosecution, refusal 
to admit testimony of defendant’s 
fiancee, that she told deceased that she 
would tell defendant that deceased had 
forcibly had intercourse with her with- 
out her consent, and that deceased stat- 
ed that he would kill defendant if she 
told defendant, was not error, in ab- 
sence of evidence that she communi- 
cated such threat to defendant, or that 
deceased was the aggressor, or that 
defendant killed deceased in self-de- 
fense.—Johnson y. State, 15 S.H.2d 786. 
_ La. Threats are admissible as bear- 
ing upon the issue whether the de- 
ceased or the accused was the aggressor 
in the difficulty in which the killing 
occurred.—State v. Vernon, 2 So.2d 629, 
197 La. 867. 

§ 476 


Ga. Uncommunicated threats by de- 
ceased against defendant are not ad- 
missible on the trial of a case involving 
question whether defendant was justi- 
fied in taking the life of deceased, un- 
less there is evidence showing or tend- 
ing to show that deceased was ag- 
gressor, and that defendant killed de- 
ceased in _ self-defense.—Johnson vy. 
State, 15 S.E.2d 786. 

La. The general rule is that in a 
homicide case threats are not admis- 
sible for the purpose of justifying the 
homicide unless there is something in 
the evidence which tends to make out 
a case of self-defense.—State v. Vernon, 
2 So.2d 629, 197 La. 867, 

La. In prosecution for manslaughter 
where deceased was the aggressor but, 
after defendant’s first shot, which 
missed, deceased raised his hands and 
said “I give’, but defendant fired two 
more shots which struck deceased, 
there was no evidence tending to show 
that killing was in ‘‘self-defense’’; and 
exclusion of uncommunicated threats 
by deceased against defendant was not 


error.—State v. Vernon, 2 So.2d 629, 
197 La. 867. 
§ 477 
La. Uncommunicated threats are 


admissible on an issue of fact of 
whether the killing was malicious or 
in self-defense.—State v. Vernon, 2 So. 
20, 629,197 La. 867. 

Uncommunicated threats are admis- 
sible to corroboraate evidence of com- 
municated threats in prosecution for 
homicide.—State v. Vernon, 2 So.2d 
629, 197 La. 867. 

§ 482 

La. In prosecution for manslaughter 
where defendant testified that he had 
been shot in the wrist by deceased, 
admission in rebuttal of testimony of 
deputy sheriff that search had been 
made and that no pistol belonging to 
deceased had been found was proper.— 
State v. Vernon, 2 So.2d 629, 197 La. 
867. 


Ga. In murder prosecution, réfusal 
to admit testimony of defendant’s 
fiancee that she told defendant that de- 
ceased had forcibly had intercourse 
with her without her consent was not 
error, where the alleged act of inter- 
course took place several days before 
she told defendant about it, and de- 


i Pk). La out dada] ake” TRicre Teo st . 
eT aR en Re 


“ 
= 
. 


-fendant thereafter accosted deceased 
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about the matter and after a talk with 
him, deceased and defendant parted.— — 
Johnson y. State, 15 S.H.2d 786. 

§ 491 

Iu. In murder prosecution, defend- 
ant has right to introduce all material 
evicence that tends to mitigate the | 
crime and lessen the punishment and 
is likewise entitled to have ali evidence 
excluded which is not material or rele-— 
vant to the case, since jury not_only 
determines guilt of accused, but deter- 
mines turpitude of crime and proper 
punishment as well.—People v. Man- 
gano, 30 N.H.2d 428, 375 Ill. 72. 

Mo. Elements essential to murder in 
first degree may be shown by cireum-. 
stantial evidence.—State v. Taylor, 148 
S.W.2d 802. 

§ 493 


N.Y. An exception to the convention- — 
al rule which prohibits the receipt in — 
evidence of hearsay statements is the 
rule which governs admission of dying | 
declarations.—People y. Bartelini, 35 
N.H.2d 29, 285 N.Y. 483. x 

The general rule against hearsay evi- — 
dence yields to the dying declaration 
exception as a matter of} public neces- 
sity in aid of administration of criminal _ 
law in the punishment of the guilty 
and the protection of the innocent, and 
basis upon which exception rests is 
assumption, born of experience, that — 
approach of death produces a state of 
mind in which utterances of dying — 
persons are to be taken as free of ordi- © 
nary motives to misstate—People Vege 
Bartelini, 35 N.W.2d 29, 285 N.Y. 433.° — 

Tex.Cr.App. The hearsay rule has no © 
application to dying declarations. er- | 


non’s Ann.C.C.P. art. 725.—Bray v. — 
State, 143 S.W.2d 593. ae 
"-§ 498 Mae 
N.Y. In homicide prosecution, dying 


declaration made by deceased to 

tective testifying that deceased, in 
reply to detective’s question as to 
whether deceased felt that deceased — 
was going to die, said, “Don’t you see- 
I am going out?” and “I feel rotten” 
and “I mean I am going to die’, was — 
admissible-—People v. Bartelini, 35 N. | 
H.2d 29, 285 N.Y. 438. \ ave 

In homicide prosecution, dying decla- 
ration made by deceased to his father 
after deceased said, ‘Papa, I die’, was 
admissible-—People v. Bartelini, 35 N. 
BHi2d 29, 285 NY. 43838. 

N.Y.App.Div. Statements made by 
deceased while on operating table just 
before administration of anesthetic, in 
reply to questions by state trooper, 
that accused was the person who shot 
deceased, were inadmissible as “dying 
declarations’ in murder prosecution, 
where there was no statement or in- — 
dication by deceased himself that he 
knew that death was approaching ‘and 
only evidence relating to deceased's | 
knowledge of approaching death was) 
testimony of attending physician of his | 
opinion that deceased was aware of ap- 
proaching death.—People v. Hall, 22° 
N.Y.S.2d 973, 260 App.Div. 421. 

§ 500 

N.Y. The admissibility of dying 
declarations does not depend upon any 
particular form of expression, and there 
is no unyielding ritual of words to be — 
spoken by the dying.—People v. Barte- 
lini,*35 N.H.2d 29, 285 N.Y. 433. 

Tex.Cr.App. Where the deceased has 
made two statements about the same 
time, one of which is oral and the other 
reduced to writing, both, upon proper 
predicate having been laid, are admis- 
sible as dying declarations. Vernon’s 
Ann.C.C.P. art. 725.—Bray v. State, 143 
S.W.2d 593. 

501 


Tex.Cr.App. It is not necessary that re 
a written dying declaration should be 
dated, and such fact may be shown _by 

parol testimony. Vernon’s Ann.C.C.P. 

art. 725.—Bray v. State, 143 S.W.2d FS 
593: 

Where deceased’s statement that he — 
was shot by accused was reduced to 
writing by county attorney, who tes- 
tified that deceased was sane and con- 
scious of approaching death and that 
he stated that he was going to die 
and that declaration was voluntarily 


q 
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é made by deceased, that county attor- 
ney did not persuade or urge deceased 
to make statement, and that statement 
was not made in reply to any question, 
statement was admissible as a “dying 

Pe - declaration” in murder prosecution, not- 

Me _ withstanding that it was not dated and 

‘ predicate for its admission was not re- 

As) duced to writing. Vernon’s Ann.C.C. 

4 P. art. 725.—Bray v. State, 143 S.W.2d 

cat 593. 

on” § 503 . 
ae Ala.App. The fact that dying declara- 

Br tions were made some days or weeks 
prior to the death of deceased did not 
render them incompetent.—Sowell v. 
State, 199 So. 900. 

Fla. “Dying declaration” to be ad- 
missible in evidence must be shown to 
have been made with knowledge that 
death was imminent and inevitable, and 

_ any expressions of one mortally wound- 

ed at time of making an alleged dying 

- declaration, tending to show that de- 

ceased then believed his death was im- 

-minent, are admissible for purpose of 

‘determining whether declaration then 

made and offered in evidence was in 

- fact a dying declaration.—Covington v. 
State, 200 So. 531. ; 

Ga. In homicide prosecution where- 

in evidence was sufficient to show that 

deceased was in the article of death, 
statements tending to show that de- 
ceased was conscious of his condition 

were admissible. Code 1933, §§ 38-301, 

-38-307.—Jenkins v. State, 9 S.H.2d 

‘909, 190 Ga. 556. 

Minn. Where declarant made decla- 

rations in belief of impending death, 
that declarant lingered for several days 

after her declarations were made did 

t render the declarations inadmissible 

nce it is the belief of impending death 

at the time the declaration is made 
that renders it admissible as a dyin 

declaration.—State v. Brown, 296 N,W. 


proof like any other fact and may be 
shown by declarations of the declarant 
or by circumstances.—State y. Brown, 
296 N.W. 582, 

 N.Y.App.Div. An attending  physi- 
cian was not competent to give his 
opinion that deceased, who had _ been 
shot five times in the head and the 
neck, while lying on the operating ta- 
: ble just prior to administration of 
anesthetic was aware of approaching 
death so as to render deceased’s state- 
ments admissible as “dying declara- 
tions” in murder prosecution, since it 
was for jury to say whether deceased 
knew that he was dying.—People v. 
. 22 N.Y.S.2d 978, 260 App.Div. 


Ms 


v hy declaration reduced to writing can be 
made by parol proof as well as where 
the dying declaration is not reduced to 
writing. Vernon’s Ann.C.C.P. art. 725. 
 —Bray vy. State, 143 S.W.2d 593. 


Colo. In homicide prosecution against 
a physician who allegedly caused death 
of patient by performing an abortion, 
statement of patient to another physi- 
cian three days before patient’s death, 
after that physician had informed pa- 
tient that she was in a very serious 
condition, and that if she had the least 
chance in the world of getting well, she 
must tell physician what had happened, 
because treatment would depend on her 
statement, was not a “dying declara- 
tion” within meaning of statute, and 
its admission was prejudicial error. 
Laws 1937, p. 557, § 1.—Polly v. Peo- 
ple, 108 P.2d 220. 

Fla, “Dying declaration” to be ad- 
missible in evidence must be shown to 
have been made with knowledge that 
death was imminent and_ inevitable, 
and any expressions of one mortally 
wounded at time of making an alleged 
dying declaration, tending to show that 
deceased then believed his death was 
imminent, are admissible for purpose 
of determining whether declaration then 
made and offered in evidence was in 
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fact a dying declaration.—Covington ve 


State, 200 So. 531. i 5 
Minn. A belief in the mind of the 
declarant at the time of making dec- 


laration that death is near is indispens- | 


able to admission of the declaration as 
a dying declaration and any hope of 
recovery, however slight, renders the 
declaration inadmissible.—State Vv. 
Brown, 296 N.W. 582. 

Minn. Where ten days after girl had 
received extreme unction from Catholic 
priest and six days after she declared 
that she knew she was about to die, 
doctor told her that she was going to 
die and girl replied, “I am going to 
die some time,” after which girl made 
statement implicating accused as per- 
son who performed abortion which re- 
sulted in girl’s death, statement was 
admissible as a dying declaration since 
statement indicated that girl believed 
that death was inevitable—State v. 
Brown, 296 N.W, 582. 

N.Y. A dying declaration is compe- 
tent as evidence only in the event that 
there is clear proof that declarant was 
conscious of impending death and had 
abandoned all hope of living.—People 
v. Bartelini, 35 N.H.2d 29, 285 N.Y. 


§ 505 

Ark. In homicide prosecution, where 
deceased was shot five times in mid- 
dle portion of body and wounds would 
necessarily result in death, and, prior 
to making statement to his cousin as 
to circumstances surrounding’ the 
shooting, deceased stated that he was 
“shot all to pieces” and that he knew 
he could not live, and deceased died 
within 48 hours after he was _ shot, 
statements made to cousin were proper- 
ly admitted as “dying declarations”, 
since jury could find that deceased was 
under a sense of impending death.— 


Cross. v. State, 143 S.W.2d 630, 200 
Ark, 1165. 
Ga. In homicide prosecution where- 


in evidence was sufficient to show that 
deceased was in the article of death 
and was conscious of his condition, ad- 
mission of testimony of witness that 
the deceased stated when he reached 
the hospital that he had been shot in a 
holdup was not error. Code 1933, §§ 
38-301, 38-307.—Jenkins v. State, 9 S. 
H.2d 909, 190 Ga. 556. 


Minn. Where girl was mortally sick 
when she made declarations naming ac- 
cused as person who performed an 
abortion as result of which she died and 
there was _ evidence that at the time 
she made declarations she believed that 
death was imminent and there was no 
hope of recovery, declarations were 
admissible as “dying declarations” in 
manslaughter prosecution.—State vy. 
Brown, 296 N.W. 582. 


Where declarant made a statement 
which lacked necessary foundation for 
admissibility as her dying declaration 
at time it was made and subsequently 
after being informed by doctors that 
she was about to die and at time when 
she was mortally sick, declarant made 
another statement in which she re- 
affirmed or reiterated prior statement, 
prior statement was admissible as a 
part of the dying declaration having 
the necessary predicate and which was 
aesett ase ae ee v. Brown, 296 


Pa, Statements, made by deceased 
shortly before death, to his wife and 
employer with respect to circumstanc- 
es under which he was shot, were ad- 
missible as ‘‘dying declarations’ in 
prosecution for homicide, where de- 
ceased’s spine had been severed by 
bullet, deceased had been told by phy- 
sician that he had not long to live, and 
had stated that he thought he was dy- 
ing, and death occurred less than ten 
hours after the shooting —Common- 
euety v. Jones, 19 A.2d 389, 341 Pa. 

Tex.Cr.App. In murder prosecution 
a dying declaration in part stating, “ot 
realize that I am in bad shape and I 
am conscious of approaching death & 
want to tell how it happened”, was 
admissible notwithstanding that there 
was no statement that deceased at the 
time of making the statement had no 


hope of recover 


-had abandoned hope o 


.W.2d 87. 
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under a sense of impending death, 
so as to render them admissible as 
dying declarations, is a preliminary 
question for trial court, and its find- 
ing will not be disturbed on appeal 
if there is evidence to support it.— 
Cross v. State, 143 S.W.2d 530, 200 Ark. 
11 


In determining whether declara- 
tions were made under a sense of im- 
pending death so as to render them 


. 


admissible as dying declarations, trial - 


court should consider all circumstances 
surrounding the declarant at the time 
the declarations were made, such as 
the character of the wound, the decla- 
ration of deceased himself that he 
eould not live, and the fact that he 
died shortly  afterwards.—Cross _ v. 
State, 143 S.W.2d 530, 200 Ark. 1165. 

The admissibility of declarations as 
dying declarations is for court, and the 
weight and credibility to be given the 
declarations is for jury.—Cross v. State, 
143 S.W.2d 530, 200 Ark. 1165. 

Fla. In prosecution for murder, 
where physician testified that amount 
of morphine administered to deceased 
did not affect her mental processes, 
whether dying declaration should be ex- 
cluded because deceased was at the time 
allegedly under influence of morphine 
was a “mixed question of law and fact” 
to be determined by the tria) court pri- 
or to the admission of such dying dec- 
ear aay Seon v. State, 200 So. 

Minn. That evidence was conflicting 
as to whether declarant made declara- 
tions in belief that death was imminent 
and that there was no hope of recovery 
did not render alleged dying declara- 
tions inadmissible but raised question 
of fact as to whether predicate for ad- 
mission of dying declaration had been 
ea are Seb e v. Brown, 296 N.W. 


§ 510 i 

N.Y. A dying declaration is not ad- 
mitted if the speaker is giving ex- 
pression to suspicion or conjecture and 
not to known facts.—People v. Barte- 
lini, 35 N.E.2d 29, 285 N.Y. 433. 

Tex.Cr.App. In murder prosecution, 
admission of the statement, ‘‘He cut me 
with a knife for no reason.” as part of 
a dying declaration, was not error.— 
Tucker v. State. 148 S.W.2d 1111. 

Tex.Cr.App. In murder prosecution 
where accused’s brother testified that 
he pawned a watch with deceased, who 
failed to return it on receiving redemp- 
tion money, and that in a dispute aris- 
ing out of transaction he fired a shot 
at deceased, a dying declaration con- 
taining statement to the effect that de- 
ceased took a ring to certain place for 
accused and returned it to him on cer- 
tain day and that accused “eame ont 
to my house and called me out of the 
house & shot me’, was admissible 
since statement showed that deceased 
was speaking of accused and not his 
brother, as against contention that 
statement was _ irrelevant.—Terry  v. 
State, 150 S.W.2d 87. 

ae Rex v. Buck [1941] 1 Dom.L.R. 


§ 518 

Fla. In prosecution for murder, 
where deceased, at time she charged ac- 
cused with having fatally wounded her, 
recovery and 
knew that death was imminent, such 
dying declaration as to accused’s guilt 
was admissible, notwithstanding de- 
ceased was at the time allegedly under 
influence of morphine, where physician 
testified that amount of morphine ad- 
ministered to deceaged did not affect 
her mental processes.—Covington v. 
State, 200 So. 531. 


§ 521 

Ark. The admissibility of declara- 
tions as dying declarations is for 
court, and the weight and credibility 
to be given the declarations is for 
jury.—Cross v. State, 148 S.W.2d 530, 
200 Ark. 1165. 

N.¥. Dying declarations are danger- 
ous because made with no fear of 
prosecution for perjury and without 


Ark. Whether declarations are made 
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a ution 
it oe court petore such declaration is 
ived in evidence.—People Aes Barte- 


lini, 35 N.EB.2d 29, 285 N.Y, 


A dying declaration ae admitted 
into evidence is not to be regarded as 
having the same value and weight as 
testimony of witness given in open 
court under sanction of oath and under 
tests and safeguards which are there 
provided.—People v. Bartelini, 35 N.H. 
2d 29,285) N.Y. 433: 

§ 529 


Cal. In prosecution for homicide, if 
a prima facie case is presented that de- 
ceased met his death by means of an 
unlawfu! act of another, the evidence 
is sufficient to prove the corpus delicti. 
—People v. Ives, 110 P.2d 408. 

To prove a “prima facie case of cor- 
pus delicti” in a homicide prosecution, 
all that was required was to show a rea- 
sonable probability that a criminal] act 
of another had been the cause of death. 
—People v. Ives, 110 P.2d 408. 

Cal.App. In murder trial, evidence 
showing prima facie that deceased met 
death by means of another’s unlawful 
act is sufficient to prove corpus delicti. 
—People'v. Kaye, 111 P.2d 679. 

Idaho. Evidence that a jewelry sales- 
man was last seen alive on May 21, 
and that on May 24 in same city a dead 
human body identified as that of the 
salesman was found in a’ locked auto- 
mobile, that a .25 caliber bullet was 


extracted from neck of corpse and that 


an exploded .25 caliber shell, but no 
firearm, was found in automobile, es- 
tablished the “corpus delicti’ in mur- 
der prosecution.—State v. Johnston, 113 
P.2d 809. 

Ky. In murder ,prosecution,  evi- 
dence established the corpus delicti.— 
Bates v. Commonwealth, 143 S.W.2d 
730, 284 Ky. 1. 

Ky. In a homicide case, proof of the 
corpus delicti necessitates proof both 
of a death and of a criminal agency as 
the cause thereof—Hawk v. Common- 
wealth, 144 S.W.2d 496, 284 Ky. 217. 

Miss. In homicide prosecution, evi- 
dence established corpus delictii—My- 
ers v. State, 2 So.2d 

Mont. Where there was direct proof 
of death of deceased and ample sub- 
stantial evidence in addition to ac- 
cused’s confession to effect that de- 
ceased came to his death by means of 
a criminal agency sufficient to warrant 
the admission of the confession of the 
accused, evidence was sufficient to es- 
tablish the corpus delicti. Rev.Codes 


1935, § 10962.—State v. Ratkovich, 105 
P.2d 679. 
Wash. In a murder prosecution, the 


corpus delicti must be established be- 
yond reasonable doubt, but the fact 
of death may be found either by di- 
rect or circumstantial evidence or both. 
-State v. Anderson, 116 P.2d 346. 

§ 531 

Ala.App. The causal connection be- 
tween blow stricken by accused and 
death of deceased which must be shown 
beyond a reasonable doubt in murder 
prosecution can be established by cir- 
eumstances as well as by direct evi- 
dence.—Walden v. State, 198 So. 261, 
affirmed 198 So. 264. 

Cal. In’ homicide prosecution, evi- 
dence held to show that cause of 
death of deceased was gunshot wound. 
—People v. Smith, 104 P.2d 510. 

Fla. Evidence sustained convictions 
of second degree murder and man- 
slaughter, as against claim that conclu- 
sion that deceased came to -his death 
by reason of pistol wounds, which 
were inflicted by one of the defend- 
ants, was not warranted.—Brinson vy. 
State, 198 So. 15. 

Ga. In murder prosecution, evidence 
as to the nature of the wound and 
character of the instrument used was 
sufficient to show that knife with which 
accused stabbed deceased was a weapon 
likely to produce death.—Banks vy. 
State, 15 S.H.2d 190: 

Ky. Where a cause sufficient to pro- 
duce a complication resulting in death 
is shown, and no other cause is shown, 
sufficient basis for conclusion that death 
arose from the known cause is afforded, 


is Saenived of 


rave mere possibinty that ideate result- 


ed from some other cause than de- 
fendant’s act will not overcome facts 
Eevee leaving no rational grounds for 
doubt.-Commonwealth v. Sullivan, 148 
S.W.2d 3438, 285 Ky. 477. 

Ky. If ‘wound was “dangerous,” 
meaning calculated to endanger or de- 
stroy life, and death ensued, there is 
sufficient proof of murder or man- 
slaughter, though it may appear that 
deceased might have recovered if he 
had taken proper care of himself: or 
submitted to an operation, or that un- 
skillfu) or improper treatment aggra- 
vated the wound and contributed to 
death, or that death was immediately 
caused by an operation necessitated by 
condition of the wound.—King v. Com- 
Been cAy Le 148 S.W.2d 1044° 285 Ky. 


§ 532 

Idaho. Evidence relating to identifi- 
cation by jewelry salesman’s brother-in- 
law of dead body found in locked au- 
tomobile as that of salesman, to iden- 
tification of automobile, clothing and 
false teeth as belonging to salesman 
and relating to finding in one of pock- 
ets of duplicate receipt and invoice 
showing purchase of amount of gaso- 
line which salesman had purchased on 
date when last seen alive sufficiently es- 
tablished identity of the body.—State 
v. Jobnston, 113 P.2d 809. 


§ 536 

Ark, The fact that because of poor 
marksmanship accused who fired shot 
at automobile in which prosecuting wit- 
nesses were riding failed to hit the 
automobile did not excuse accused from 
intent to kill, reflected by all facts and 
circumstances, which were sufficient to 
sustain conviction for assault with in- 
ae to kill—Hale v. State, 148 S.W.2d 

Cal.App. Evidence that accused tele- 
phoned to and threatened to murder 
wife, who had obtained interlocutory 
decree of divorce and custody of child, 
and went to wife’s residence and stood 
on front porch and fired shot which 
narrowly missed wife who was run- 
ning up stairway in house, as against 
evidence that accused intended to com- 
mit suicide but that shot missed him 
and almost struck wife, sustained con- 
viction for assault with intent to com- 
mit murder. Pen.Code, § 240.—Peo- 
ple v. Alexander, 106 P.2d 450, reargu- 
ment denied 106 P.2d 916. 

Pa.O.&T. Murder has been reduced 
by statute to exact and definitely lim- 
ited terms, which leave no room for 
misinterpretation. Murder in Pennsyl- 
vania is divided into two classes: mur- 
der in the first degree and murder in 
the second degree. To establish murder 
of the first degree, the commonwealth 
must show beyond a reasonable doubt 
that the killing was wilful, deliberate 
and premeditated. The proof of the in- 
tention to kill, and of the disposition of 
the mind, constituting murder in the 
first degree, lies upon the commen- 
wealth, but this proof need not be ex- 
press or positive-—Commonwealth v, 
Drago, 88 P.L.J. 647. 

Tex.Cr.App. In trial for assault to 
murder with malice, evidence held to 
justify jury’s finding that defendant 
intended to take complaining witness’ 
life when he cut such witness with 
knife-—Huntsman vy. State, 143 S.W.2d 


587. 
§ 537 

Ga. In prosecution for murder by 
beating deceased with a glass bottle, 
evidence authorized finding that bottle 
was a weapon likely to produce death 
and that its use by defendant was 
attended with implied malice. Code 
1933, § 26-1004.—Kennedy v. State, 11 
$.B.2d 179. 

Pa. Brutality: exhibited by sadistic 
killer established ‘‘malice” as essential 
ingredient of murder, implied from out- 
rageous circumstances of the act, show- 
ing a cruelty of disposition, and a heart 
regardless of social duty and fatally 
bent on mischief.—Commonwealth y. 
Earnest, 21 A.2d 38, 342 Pa. 544. 


§ 5328 
Cal. In homicide cases, express evi- 
dence of deliberate purpose to take the 


life of another is not necessary, but it © 
is sufficient if facts’ and circumstances 
surrounding commission of offense rea- 
sonably warrant inference of such de- 
liberate ie) PuED esr sople v. Smith, 104 — 
P.2d ; 
Cal. reg In prosecution for second- | 
degree murder, evidence warranted ~ 
jury in assuming that defendant de- — 
liberately struck deceased with a rock 
or club on side of deceased’s head © 
with such force as to kill deceased, and 
for no better reason than that” de-- 
ceased had_ previously cursed and t 
struck defendant for stumbling against fed 
nis Ope v. Butterfield, 105 P.2d 


Fla. The character of a homicide 
and the element of premeditation may 
be proved by circumstantial evidence, — 
the jury being privileged to infer ex-_ 2 
istence of premeditation and unlawful Bike By 
character of homicide from the eyi- _ 
dence submitted, as they may infer ex- — 
istence of any other material element sae 
in a criminal charge.—Crawford vy. — 
State, 1 So.2d 713. a 

Mass, Wvidence that defendant, while 
under arrest, did not reveal fact that 
he still had a revolver, and upon favor- 
able opportunity when officers were get- 
ting out of automobile, quickly per- 
formed series of acts ending in shoot- 
ing of officer, sufficiently showed “de- 
liberately premeditated malice afor 
thought” to warrant conviction of fir 
degree murder. G.L.(Ter.Ed.) ¢. 265, 
1.—Commonwealth v. Brooks, 32 N.E. 9 
242. 308 Mass. 367. 

Ohio App. Bvidence that seven shots 2G 
in all were fired at victim with aut hy 
matic pistol] would not establish th 
shooting was premeditated, since one 
with finger on trigger of an automatic 


ing” 1 
bead as in the case of coldly premed- 
itated murder.—State v. Porello, 33 | 
E.2d 23, appeal dismissed 31 ‘NE. 2d 
440, 137 Ohio St. pee 


§ ea 

Ala.App. A conviction for second-de- 
gree murder could not be _ sustained 
where evidence for prosecution merely 
authorized jury to guess as to what 
caused deceased’s death.—Hardison v. _ 
State, 200 So. 635, certiorari denied 200 
So. 636, 240 Ala. 647. 

Cal.App. Evidence sustained finding 
identifying defendant as perpetrator of 
crime of first- scarce UENCE Se ae 
v. Pianezzi, 


ory of conspiracy to rob decedent, 

dence held sufficient to sustain convic- 
tion of defendant not present when of- — 
conmitted. People De) 


fenses were 
Kaye, 111 P.2d 679. 
Cal.App. In trial for murder and 


robbery of decedent, evidence held suf- 
ficient to justify inference by jury that 
blow which caused decedent’s death © 
was struck by one defendant in code- 
fendants’ presence as part of defend- 
ants’ preconceived plan to rob decedent, — 
so as to warrant conviction of all de-_ 
Se eee ame RS Ea v. Kaye, 111 P.2d 

Ga, Evidence warranted conviction — 
of defendant for murder of merchant — 
who was shot by third person during ~ 
robbery of store, on ground that de- 
fendant and third person and two 
other men entered into conspiracy to 
rob merchant and that defendant ac- 
tively per emated therein by driving 
automobile and waiting in automobile 
a short distance away while the rob- 
bery took place.—Jenkins y. State, 9 
8.E.2d 909, 190 Ga. 556. 

Ga. Evidence that accused and com- 
panions were operating a still and 
that accused had possession of pistol 
at time deputy sheriff was killed au- 
thorized finding that deputy was em- 
powered to arrest accused and that ac- 
cused was then actually anticipating 
arrest and had reasonable ground to 
believe that deputy was acting in- his 
capacity as an officer for that purpose. 
Code 1933, § 27-207.—Morton y. State, 
10 S.B.2d 336, 190 Ga. 792. 

Iowa. In prosecution for homicide, 
evidence was sufficient to show that 
defendant fired the shot that killed 
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deceased.—State vy. Sullivan, 298 N.W. 
884, 230 Iowa 817. ~ tats 
Ky. Evidence warranted conviction 
for murder, as against claim that mur- 
der was committed by persons other 
than defendant.—Lett v. ~Common- 
wealth, 144 S.W.2d 505, 284 Ky. 267. 
Ky. In murder prosecution, where 
defendant was indicted under a certain 
name, alias another name, and defend- 


ant gave his true name on direct ex- 


amination and admitted that he had 
used an alias when arrested, and_ de- 
fendant had been positively identified 
by a witness, the state was not bound 
to prove defendant’s identity in any 
other manner.—Butler v. _Common- 


wealth, 144 S.W.2d 510, 284 Ky. 276. 


N.Y. Evidence that codefendant was 


“with defendant before shooting, accom- 


tion. 


panied him to place where defendant 
shot deceased, and fled with defendant, 
did not establish that codefendant aid- 
ed, abetted, or otherwise participated in 
the homicide so as to sustain conviction 
for murder in the second degree.—Peo- 
ple v. Ligouri, 31 N.E.2d 37, 284 N.Y. 
309, reversing 19 N.Y.S.2d 316, 259 
App.Div. 750 and 19 N.Y.S.2d 314, 259 
App.Div, 750. 


N.Y. Evidence on issue of defend- 


- ant’s identity as person who committed 
murder held not sufficiently certain to 


authorize conviction of murder.—People 


- y. Davino, 31_N.E.2d 918, 284 N.Y. 486. 


Ohio App. Evidence that murder was 
committed in furtherance of a conspir- 
aey to which defendant was a party 


- supported conviction of murder in the 

first degree.—Sulkin v. State, 33 N.E. 
2d 42, appeal dismissed 198 N.E. 485, 
we i30) Ohio St. 197 


Ohio App. Evidence held to author- 


ize conviction of three defendants tried 
- jointly for murder of policeman, on is- 


sue of one defendant’s actual participa- 
Gen.Code, §§ 12402-1, 13449-5.— 
State v. Dingledine, 33 N.E.2d 660, ap- 


i peal disniissed, 20 N.H.2d 367, 135 Ohio 
MeSt. 251. 


Ohio App. In prosecution for first- 
degree murder of police officer who 
was fatally shot following bank rob- 
bery, evidence was sufficient for jury 
to find a conspiracy among defendant 


and his companions, even though there 


was no direct evidence that defendant 


himself fired a single shot, and hence 


was suflicient to sustain conviction for 
unlawfully, purposely, and _ willfully 
killing police while he was in. the dis- 
charge of his duty.—State v. Figuli, 
36 N.E.2d 19, appeal dismissed 17 


 NB.2d 920, 134 Ohio St. 495. 


Yex.Cr.App. BWvidence that during 


shooting between third party and de- 


ceased some one in direction from 


- which defendant approached said “‘Let’s 


kill him” and that when deceased fell 
defendant hit deceased with a board 
warranted convicting defendant as a 


“principal”, in prosecution for murder, 


—McDowell v. State, 147 S.W.2d 806, 
Tex.Cr.App. Where accused armed 


‘ with hammer and aided by brother 


assaulted deceased as a result of which 
deceased fell to ground with a number 
of stab wounds in chest and body, evi- 
dence authorized conviction of murder 
without malice, notwithstanding that 
no one saw knife in hands of either 
accused or his brother, since brothers 
were acting together with a common 


intent and a common design and act of 


one was act of both and each was 
responsible for the acts of the other.— 
Martinez vy. State, 152 S.W.2d 369. 
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Ala.App. A conviction for second-de- 
gree murder under an indictment charg- 
ing that defendant killed his wife by 
hitting her with a blunt instrument was 
unauthorized where evidence against 
defendant was entirely circumstantial 
and there was no evidence that de- 
ceased died as result of a blow in- 
flicted by defendant.—Hardison y. State, 
200 So. 635, certiorari denied 200 So. 
636, 240 Ala. 647. 

Ga. Hyidence which merely cast sus- 
picion on wife because of her apparent 
knowledge of acts of her husband, who 
was jointly indicted with her, was in- 
sufficient to uphold a conviction of 
murder by poisoning. Code 1933, § 


_ HOMICIDE 


38-109.—Roberson y. State, 10 S.H.2d_ 
403, 190 Ga. 664. : } 


Ky. Circumstantial evidence which 
did not fairly and reasonably. connect 
accused with the offense charged was 
not sufficient to sustain conviction for 
voluntary manslaughter.—Morgan Vv. 
Commonwealth, 147 S.W.2d 3878, 285 
Ky. 184. 

Ohio App. When fatal shots are fired 
from automobile and occupants of au- 
tomobile are identified, conclusion that 
they fired shots is irresistible. Gen. 
Code, § 13437-3.—Licavoli v. State, 34 
N.H.2d 450. - 

Evidence that murders were commit- 
ted by members of conspiracy, and that 
defendant as member and leader was 
criminally responsible to same extent 
as though he were personally present 
and acting, justified conviction of first- 
degree murder. Gen.Code, §§ 12380, 
13437-3.—Licavoli v. State, 34 N.H.2d 
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Ky. Evidence in murder prosecution 
that defendant and M, coal miners, were 
employed to assist in roadhouse on Sat- 
urday night, that while defendant was 
putting money in cash register, de- 
ceased lifted billy from defendant’s 
pocket and put it in deceased’s pocket 
and when deceased refused to return 
billy on request, defendant fired pistol 
shot into floor and that immediately 
following shot of defendant M drew his 
pistol and shot deceased, failed to suffi- 
ciently connect defendant with the fatal 
shooting of deceased by M to render 
defendant punishable as an ‘‘aider and 
abettor’’.—Alexander v. Commonwealth, 
147 S.W.2d 401, 285 Ky. 233. 

Evidence that defendant, employed in 
roadhouse, immediately after deceased 
fell upon floor following shot by anoth- 
er employee in roadhouse, forbade de- 
ceased’s removal and threatened harm 
to anyone attempting to move deceased, 
was insufficient to create guilt on de- 
fendant’s part as an ‘“aider and abet- 
tor’ of person who shot deceased.— 
Alexander v. Commonwealth, 147 S.W. 
2d 401, 285 Ky. 233. 

Okl1.Cr.App. In prosecution of wife 
for murder of husband, evidence held 
insufficient to show a conspiracy be- 
tween defendant and her male code- 
fendant to take husband’s life-—Hub- 
bard v. State, 112 P.2d 174. 
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Mo. Wvidence sustained conviction 
for manslaughter in causing the death 
of another by attempting to produce 
an abortion. Mo.St.Ann. § 3991, p. 
2797.—State v. apres. 147 S.W.2d 419. 
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Cal. \In murder prosecutions, wherein 
defendant interposed pleas of not guil- 
ty by reason of insanity, evidence justi- 
fied trial court’s finding that defend- 
ant was sane when he committed the 
ie apa gate vy. Johansen, 110 P.2d 

Ga. Evidence gustained conviction 
for murder as against defense of in- 
sanity.—Thompson v. State, 11 S.B.2d 
795, 191 Ga, 222. 


Ky. Evidence was insufficient to ex- 
cuse defendant’s killing of wife on 
ground of insanity, where it appeared 
that defendant’s indulgence in intoxi- 
cating liquor did not destroy defend- 
ant’s mental comprehension of right 
and’ wrong or deprive him of knowl- 
edge of what he was doing.—Smiddy v. 
Commonwealth, 152 S.W.2d 949, 287 
Bas PAS 

See Smythe vy. The King [1941] 1 
Dom.L.R. 497. 
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Cal.App. Evidence held to authorize 
conviction of second-degree murder, not 
mitigated by defendant’s intoxication. 
—People v. Soules, 106 P.2d 639. 

Ky. Evidence held sufficient to justi- 
fy conviction of murder as against de- 
fense that because of intoxication, crime 
was no more than voluntary man- 
slaughter.—Richardson vy. Common- 
wealth, 144 §.W.2d 492, 284 Ky. 319. 

Pa. Bvidence indicated that at time 
of assault accused was not so intoxi- 
cated as to be incapable of premeditat- 
ing upon his act, and warranted con- 
viction for murder in the first degree 


ny ee wf ‘ Be 

and imposition of life senten 01 

pea v. Kline, 19 A.2d 59, 
a. ; ; pee 


Ohio App. r 
of policeman who ‘was searching with 
other officers for participant in robbery, 
evidence held to authorize jury’s con- 


nce 


clusion that officer was in discharge of | 


his duties when killed, within statu- 
tory definition of murder. Gen.Code, §§ 
12402-1, 13432-5.—State v. Dingledine, 
33 N.E.2d 660, appeal dismissed 20 N. 
E.2d 367, 135, Ohio St. 251. 
Tex.Cr.App. Evidence sustained con- 
viction for murder with malice, as 
against defense that shooting was _ ac- 
cidental.—Ely v. State, 150 S.W.2d 1018. 
Tex.Cr.App. Evidence sustained con- 
viction for murder with malice afore- 
thought as against defendant’s theory 
that deceased ran into defendant’s open 
knife.—Moore v. State, 151 S.W.2d 595. 
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Cal.App. In murder prosecution aris- 
ing out of a brawl, jurors were not 
bound to accept as true the version of 
brawl given by defendant and his wit- 
ness, indicating that defendant acted 
in self-defense, but could properly con- 
sider other facts tending to establish 
defendant’s guilt.—People v. Giovanni, 
113) P20 912: 

ill. Where accused is the only person 
to testify as to the actual facts of the 
homicide with which accused _ is 
charged, jury is not compelled to ac- 
cept such statement, but may consider 
the surrounding circumstances, and also 
the probability of the accused’s state- 
ment.—People v. Uher, 31 N.H.2d 936, 
875 Ill. 499. 

Evidence sustained conviction of mur- 
der as against claim of self-defense. 
Smith-Hurd Stats. ¢. 38, § 367.—People 
v. Uher, 31 N.E.2d 936, 375 Ill. 499. 

N.C. In prosecution against husband 
for murder of wife in woods near their 
home, husband’s testimony that he sent 
wife for a jar of whisky and that the 
last time he remembered seeing her 
alive, she was standing up with a jar 
in her hands, was insufficient to sus- 
tain plea of self-defense or to require 
trial judge to charge the law of self- 
defense.—State v. Wall, 11 S.E.2d 880. 
218 N.C. 566. 
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Cal.App. Evidence sustained convic- 
tion of manslaughter ag against claim 
of self-defense, in absence of evidence 
that deceased struck any blows in 
course of altercation or that he com- 
mitted any acts of aggression aside 
sey Gy ta a poe and the shaking 
0 is finger a efendant.—P: 
Lee, 111 P.2d 908. ara 
Ill. Evidence sustained conviction of 
chen reg tnce oe eats claim of self- 
efense.—People v. Sin .B. 
374 IL dso. , 30 N.H.2d 40, 
Ky. In homicide prosecution, 
dence sustained conviction as against 
plea of self-defense.—Crum v. Common- 
wealth, 144 S.W.2d 1047, 284 Ky. 483. 
Ky. Where accused in shooting at- 
fray with deceased, after disarming 
deceased and when accused was no 
longer in danger, continued to beat 
deceased about head with pistol] frac- 
turing his skull, evidence warranted 
finding that accused used more force 
in taking life of deceased than was 
necessary to protect himself under his 
right of self-defense and warranted 
conviction of manslaughter.—Thomas vy. 
COEUTONNER LE 145 S.W.2d 37, 284 Ky. 
Ky. Evidence that deceased was in- 
toxicated at time of shooting by de- 
fendant and failing to show that de- 
ceased had made any threat against 
defendant warranted conviction for vol- 
untary manslaughter, as against claim 
of self-defense.—TFarley vy. Common- 
Migs 145 S.W.2d 100, 284 Ky. 536. 
y. 
wounding with intent to kill, where de- 
fendant relied on defense of self-de- 
fense, evidence was sufficient to sustain 
conviction. Ky.St. § 1166.—Caswell v. 
Commonwealth, 147 S.W.2d 1045, 285 
Ky. 394. 
Ky. Evidence supported conviction 
of voluntary manslaughter-ags against 
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In prosecution for murder — 


evi-* 


In prosecution for cutting and > 


a 


ae ion tha killing - was in self- de- 
fe Johnson y. Coat (147 


Ky. Evidence sustained conviction 
for killing deceased, as against claim 
that accused acted in self-defense.— 
Williams v. Commonwealth, 152 S.W.2d 
967, 287 Ky. 253. 

Miss. In prosecution for assault and 
battery with intent to kill and murder, 
proof that prosecuting witness after 
emptying his shotgun at defendant fled, 
and that defendant seized a shotgun 
and shot fleeing prosecuting witness 
twice in the back, showed that de- 
fendant did not shoot prosecuting wit- 


ness in  ‘“'self-defense’.—Thornton v. 
State, 1 So.2d 778. 
Mo. In murder trial, defendant’s 


evidence held sufficient to show that 
homicide was justifiable on ground of 
self-defense.—State yv. Benson, 142 S. 
W.2d 52. 

' Ohio App. Evidence that defendant 
and homicide victim had been partners 
in operating an illegal still, that after 
victim’s_ release from reformatory, he 
appeared in defendant’s store and de- 
manded money, that victim picked up 
shears and threatened defendant there- 
with and that defendant was afraid 
of weapon which victim might have in 
other hand did not establish that shoot- 
ing was _in justifiable self-defense.— 
State v. Porello, 33 N.B. 24 23, appeal 
eee d 31 N.B.2d 440, 137 Ohio St. 


OkLCr.App. Evidence supported con- 
viction of manslaughter in the first 


degree, as against plea of Bee ere E Re 


—Fleetwood v. State, 109 P.2 

Tex.Cr.App. Conviction a assault 
with intent to murder with malice was 
not warranted, as against claim of self- 
defense, under evidence that prior to 
shooting by defendant, victim told de- 
fendant, who was in ‘automobile with 
victim’s wife, that “I ought to kill 
you, and I might as »well do it” and 
picked up an iron pipe and started 
towards automobile.—Pittman vy. State, 
144 S.W.2d 569. 

Tex.Cr.App. Eviden@ that deceased 
cursed and threatened accused with 
club and that accused took the club 
away from deceased and that at a time 
when deceased was doing nothing and 
was standing still the accused struck 
deceased a blow with the club, which 
erushed deceased’s skull and resulted 
in his death, did not establish defense 
that aceused acted in “self-defense” in 
striking the deceased._Simons v. State, 
149 S.W.2d 103. 
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Evidence sustained conviction of mur- 


der. 

—Ga. Holland v. State, 13 S.H.2d 347, 
191 Ga. 608; Walthour v. State, 13 
S.B.2d 659, 191 Ga. 61 on 

In. People v. Collins, 31 N.E. 2d 295, 
SToulUy 25% 

Ky. Jackson Vv. Commonwealth, 147 
S.W.2d 715, 285 Ky. 313; Daven- 
port v. Commonwealth, 148 S.W.2d 


4054, 285 Ky. 

S.C. State v. Hann, 12 S.H.2d 720, 
196 S.C. 211; 

Tex.Cr.App. Harris vy. State, 149 S. 
W.2d 99. 

Evidence sustained murder convic- 


tions. 
—Cal, People v. Clark, 116 P.2d 56; 


Ga. Banks v. State, 15 S.H.2d 190; 
Coates v. State, 15 S.H.2a 240; 
Worthy v. State, 15 S.H.2d 854; 

Ky. Coots v. Commonwealth, 151 S. 
W.2d 65, 286 Ky. 373 

Okl.Cr.App. Murphy v. State, 112 P. 
2d 438. 

Bvidence sustained conviction for 

murder. 
—Cal. App. People v. Crawford, 106 P. 
2d 219; 
Ga. Walton v. State, 10 S.H.2d 755, 


190 Ga. 746; Massey vy. State, 11 s 
H.2d 186. 

Dvyidence sustained conviction for 
manslaughter. Pen.Code, § 192, subd. 1. 
—Cal.App. People v. Flint, 113 P.2d 

924; 
Fla. Livingston v. State, 1 So.2d 
260. 

Cal. Evidence sustained convictions 


for two murders.—People y. Johansen, 
110 P.2d 406. 
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Cal. inh Bvidence ‘relating to stab- 


bing of deceased in connection with a 


brawl involving two groups of young 
colored men and to defendant’s de- 
parture from the state immediately 
thereafter sustained conviction of man- 
slaughter. Pen.Code, § 192.—People v. 
Sienna rise P.2d 912. 

Colo. tap at da of chiropractor 
for mae y abortion, evidence sus- 
tained conviction. —Cowles - -y. People, 
110) P.20)2 

Fla. Evidence held to authorize man- 
slaughter conviction, in view of testi- 
mony that defendant, victim and an- 
other were seen in automobile and that 


defendant and another were seen re- 
turning in automobile from direction 
in which body was later found.— 
Overstreet v. State, 197 So. 516, 143 
Fla. 794. 

Fla. Evidence that deceased’s death 
resulted from fracture of skull by 


blow delivered by defendant over de- 
ceased’s left ear sustained conviction 
of defendant under count charging 
that defendant made a fatal assault up- 
on deceased carelessly, recklessly, with 
culpable negligence, and with reckless 
disregard for deceased’s ie and safe- 
ty.—Bess vy. State, 1 So.2d 5 


Ga. In prosecution for murder of 
deputy sheriff during raid on still op- 
erated by accused, evidence that officers 
approached still at night and that ac- 
cused and companions spoke of shoot- 
ing after discovery of the officers, be- 
fore officers started firing, sustained 
conviction of murder.—Morton v. State, 
10 S.H.2d 836, 190 Ga. 792. 

Ga, Evidence held to authorize con- 
viction of murder.—Wilson y. State, 
10 S.H.2d 861, 190 Ga. 824. 

‘a. | In prosecution for murder by 


shooting, evidence held sufficient to 
support conviction.—Claybourn v. 
State, 11 §8.H.2d 23, 190 Ga. 861. 

Ga. Byidence warranted conviction 


for murder by beating deceased with 


a glass bottle. Code 1933, § 26-1004. 
—Kennedy v. State, 11 S.H.2d 179. 
Ga. Evidence warranted conviction 


of defendant for murder of deceased.— 
Johnson y. State, 15 S.H.2d 786. 

Ga.App. Evidence that defendant 
and deceased had had a previous diffi- 
culty which affected their relations, 
that upon occasion of homicide, after 
exchange of words, deceased invited 
defendant out of building, and that 
defendant shot deceased while they 
were leaving building, warranted con- 
viction for BATS ane RES caps v. 
State, 11 S.E.2d 256. 


Ky. Evidence, though circumstan- 
tial, sustained conviction of murder.— 
Bates v. Commonwealth, 143 S.W.2d 
730, 284 Ky. 1, 

Mass. Where evidence authorized 


finding that force used by husband on 
wife was such as to create a plain 
and strong likelihood that victim 
would die as a result, verdict of guilty 
of murder rather than mere man- 
slaughter was warranted.—Common- 
wealth v. Gordon, 29 N.E.2d 719. 

Miss. Evidence supported conviction 
of murder, as against contention of- 
fense was manslaughter.—Ashford vy. 
State, 198 So. 35. 

Miss. Evidence did not sustain con- 
viction for manslaughter.—McDowell vy. 
State, 198 So. 564. 

Miss. Evidence held not to sustain 
conviction of manslaughter.—Godine v. 
State, 1 So.2d 494. 

Miss. Evidence sustained conviction 
of murder against claim that offense 
was no more than manslaughter.— 
White v. State, 1 So.2d 500, 190 Miss. 
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Mo. Evidence sustained conviction of 
manslaughter.—State v. Woods, 142 S 
W.2d 87; State v. York, 142 S.W.2d 91, 

Neb. Evidence sustained conviction 
for manslaughter.—Brice v. State, 295 
N.W. 894. 

Okl.Cr.App. Evidence held © insuffi- 
cient to support conviction of defend- 
ant for murder of her husband.—Hub- 
bard y. State, 112 P.2d 174. 

Pa. Evidence held to authorize con- 
viction of murder of husband by wife. 
—Commonwealth y, Butler, 16 A.2d 7%. 
340 Pa, 162. 


i acs le 
ee ah oS, 


Tex.Cr.App. Evidence was insufficient aie 
to sustain murder conviction.—Guerrera | 
v. State, 148 S.W.2d 421. 

Tex.Cr. App. Evidence supported con- 
viction of murder with malice afore- r 
piapente Beckham v. State, 148 S.W. 2d - Ne 


Tex.Cr.App. Evidence sustained con- | 
viction of murder including infliction 
of deane penalty.—Smith y. State, 150 — 
S.W.2d 388. : 

Tex, ne App. Evidence sustained con- 
viction of murder with malice, though 
death was result of mutual combat.— 
Barrow v. State, 151 S.W.2d 589. = 

Tex.Cr.App. Evidence sustained con-- 
viction for murder with malice, as — 
against claim of the defendant that he _ 
was merely seeking to ascertain if gun 
would shoot or if it was ge: eee 
son v. State, 151 S.W.2d 841 } 

Wash, Evidence that accused, de- 
ceased, and deceased’s brother went on 
a deer’ hunting trip, that the three men 
decided to separate, each to follow a. 
designated course in order to cover a 
nearby ridge, that about half hour later ‘ 
accused fired a’ shot which struck t ry 
deceased.in the head, that the shot > ; 
fired at a point less than 200 feet. patel 
where deceased was standing, that the 
deceased was wearing red hat and red_ 
hunting shirt, but that trees and under ® 
brush prevented clear observation, sup- > 
ported verdict of guilty. Rem.Rev.Stat. — 
§§ 2395, 2404, 2414 (7) Sint v. Hedg- 
esy0113 P20" 530: 

In a homicide prosecution, Sa 
viction of a lesser degree of homicide | K 
must rest on evidence establishing the 
facts in that regard, and failing to 
establish the facts incident to a higher | 
degree.—Lee v. State, 294 N.W. 513, © 
236 Wis. 181. ee 
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Evidence sustained first-degree mur- 


der conviction. acy 
—Cal. People v. Reed, 110 P.2d 394. Hy 
followed in People vy. Thurman, 110) in 


P.2d 396: 


gn et People v. Pianezzi, 108 Pee on 
Fla. Lundon v. State, 199 So. 755: 


State v. Hargraves, 107 P.2d ee 


Iowa.’ State v. Swank, 296 N.W. 219. 
Evidence sustained conviction of first — 
degree murder. ; 
—Fla. Gray v. State, 197 So. 333, 143 — 
Fla. 588; Williams v. State, 197 So. 
562, 143 Pla, $26; P 
Pa. Commonwealth y. Turza, 16 A.2d — 
401, 340 Pa. 128; 
' Wis. Lee v. State, 294 N.W. 5133 236 
Wis. 181. 

Ark. Evidence which did not show _ 
that killing was wilful, deliberate, — 
malicious, and premeditated would not © 
sustain conviction of “first- -degree mur- — 
der’ but was sufficient to sustain con- 
viction for second-degree murder. 
Pope’s Dig. § 2969.—Gulley v. State, 146 
S.W.2d 706. \ 

Cal. Evidence pertaining to question 
of premeditation warranted conviction 
of defendant, accused of shooting wife, © 
for first degree murder.—People v. 
Smith, 104 P.2d 510. aan 

Cal. Verdict of murder in the first 
degree without recommendation was 
sustained by the evidence without con- 
sidering Bee ees objected to.—People 
v. Ives, 110 P.2 

Cal. meldeied, bes ‘defendant, because 
of alleged mistreatment by his victims, 
planned in advance to shoot them, that 
he did shoot them as they approached 
unarmed from a distance of 20 to 30 
feet, that he threatened others present 
at the time, and expressed no regret 
for his action, sustained conviction for 
first-degree murder. Pen.Code, § 1239. 
sie v. Wong Don Kay, 111 P.2d 


Fla. Evidence dgustained conviction 
for first-degree murder, as against con- 
tention that no premeditation was 
shown.—Crawford v. State, 1 So.2d 713. 

Ky. Evidence, including accused’s 
own admission that he planned in ad- 
vance to rob deceased and to strike 
him with a hatchet while doing so, 
and that plan was carried out and de- 
ceased died as result of blows inflicted 


by the accused and companion in 
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-——s gourse of robbery, warranted convic- 
p tion of first-degree murder.—Houston v. 


—  ~+Commonwealth, 142 S.W.2d 150, 283 
Bs Ky. 544 
of Mo. Circumstantial evidence  sus- 


tained conviction of murder in the first 
Mero v. Taylor, 148 S.W.2d 


N.J. Evidence supported conviction 
of first degree murder. N.J.S.A. $ 
138—2.—-State v. Leaks, 17 A.2d 550, 126 
N.J.L. 115; State v. Leaks, 18 A.2d 33, 
$26 N.J.L. 115. 

N.Y. Conviction of murder in the 
first degree must be supported by proof 
beyond reasonable doubt that  homi- 
cide was committed by accused from 
a deliberate and premeditated design 
to effect death of victim.—People_ v. 
Paige, 28 N.E.2d 922, 283 N.Y. 479. 

Ordinarily, where a person has said 
he would “kill” another and a few 
- days later does kill him, a finding that 
the homicide was committed with a 
_ deliberate, premeditated design to ef- 
fect the death of the victim, as basis 
for conviction of murder in the_ first 
- degree, is justified—People v. Paige, 
28° N.H.2d 922, 283 N.Y. 479. 
Where accused had said that he 
would kill victim, and a few davs 
later actually did so, but it appeared 
hat act was prompted by fright, hu- 
miliation, and resentment and that he 
attacked victim, who was then. sur- 
rounded by a crowd of friends, with 
a knife which accused had used when 
a boy scout, possibly hoping to make 
the group fear him and wipe out his 
humiliation, evidence would not sustain 
conviction of murder in the first de- 

‘gree.—People vy. Paige, 28 N.W.2d 922, 
dea) NY. 47.9) ; 

b N.Y. Evidence that detective was 
shot and mortally wounded during a 
robbery in which accused participated 
sustained conviction of first degree 
- murder. Penal Law, § 1044, subd. 2.— 
rg pegple v. Ertel, 29 N.H.2d 70, 283 N.Y. 


nurder conviction of husband who 
killed wife in the woods near their 
+ home.—State v. Wall, 11 S.E.2d 880, 

Pasale N.C. 566. 

N.C. In murder prosecution, evidence 
was sufficient to show motive, premedi- 
tation, and deliberation and ‘hence suffi- 
cient to sustain conviction for murder 
in the first Cegree.—State v. Woodard, 
11, 8.H.2d 882, 218 N.C. 572. 

'-N.C. Evidence sustained conviction 
of defendant for the first-degree mur- 
der of his wife by firing three shots at 

her as she was fleeing from him crying 
for help.—State v. Cash, 15 S.H.2d 

Fas 219 ONC. 818. 

Ohio App. Evytence did not sustain 
conviction of murder in the first degree 
because failing to show intent to kill 
and premeditation.—State v. Porello, 33 
N.H.2d 28, appeal dismissed 31 N.H.2d 
440, 137 Ohio St. 567. 
_ Pa. Evidence that defendant was 
guilty of murdering another by means 
of poisoning for purpose of collecting 
insurance on victim sustained convic- 
tion of murder in the first degree.— 
Commonwealth vy. Petrillo, 16 A.2d 50. 
340 Pa. 33. 

Pa. Evidence sustained conviction for 
first-degree murder with death penalty. 
—Commonwealth vy. Petrillo, 19 A.2d 
288, 341 Pa. 209. 
} Pa. Evidence warranted conviction 
for murder in the first degree and im- 

position of the death penalty.—Com- 
- monwealth vy. Jones, 19 A.2d 389, 341 

e Pa. 541. 
~~ Pa. Evidence held to authorize con- 
by viction of first degree murder with 


3. 


death penalty.—_Commonwealth v. 
HWarnest, 21 A.2d 38, 342 Pa, 544, 
§ 560 
Evidence sustained conviction for 


inurder in the second degree. 
—Ala.App. Coates vy. State, 199 So. 830, 
29 Ala.App. 616; 
Fla. Perry vy. State, 200 So. 525. 
Hvidence sustained conviction of mur- 
der in the second degree. 
—Ala.App. Freeman v. State, 1 So.2d 
917, certiorari denied 1 So.2d 920; 
ae Veneziano vy. State, 297 N.W. 


N.C. Hvidence warranted first-degree . 
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Evidence held sufficient to sustain 


conviction of second-degree murder. 
—Mo. State v. Benson, 142 S.W.2d 52; 
Neb. Chadek vy. State, 294 N.W. 384. 
. Ala.App. Evidence that deceased 
came to his death as the proximate 
result of pistol wound admittedly in- 
flicted by accused sustained conviction 
of second degree murder.—Walden v. 
rare 198 So. 261, affirmed 198 So. 


Ark, Hvidence which did not show 
that killing was wilful, deliberate, 
malicious, and premeditated would not 
sustain conviction of ‘first-degree mur- 
der’ but was sufficient to sustain con- 
viction for second-degree murder. 
Pope’s Dig. § 2969.—Gulley v. State, 146 
S.W.2d 706. 

Cal.App. Evidence that defendant 
entered cafe with intention of engag- 
ing in shooting affray with another, 
and evidence regarding position of the 
parties engaged in the shooting with 
relation to proprietor of cafe who was 
unintentionally struck by a bullet, and 
regarding absence of powder marks on 
wound as indicating which of the par- 
ties fired shot which struck proprietor, 
sustained conviction for murder in the 
second degree on ground fatal shot was 
fired by defendant.—People v. Buena- 
flore, 105 P.2d 621. 

Cal.App. Evidence that defendant 
while walking with deceased, stepped 
on stone and stumbled against de- 
ceased, who cursed defendant and 
struck defendant with his fist, and that 
defendant thereafter picked up a stone 
or club and _ struck deceased on head 
and dragged deceased’s body from 
roadway into a thicket to conceal it 
from view, and that defendant failed 
to inform anyone of the homicide and 
withdrew his money. from a bank and 
left home, warranted conviction for 
“murder of the second degree’”’.—People 
v. Butterfield, 105 P.2d 628. ; 

Cal.App. Byvidence warranted con- 
viction for second-degree murder on 
ground that death resulted from abor- 
tion caused by criminal act of de- 
epaentrays whic v. Gomez, 106 P.2d 

Cal.App. In prosecution for murder 
allegedly committed by stabbing in dis- 
pute after dice game, evidence held to 
authorize verdict of second-degree mur- 
der but not of first-degree murder.— 
People v. La Fleur, 108 P.2d 99. 

Cal.App. Evidence held sufficient to 
sustain conviction of second-degree 
BREESE eoRte y. Amaya, 112 P.2d 

Conn. Where deceased who was drunk 
and unarmed and neither threatening 
nor attacking anyone was shot by ac- 
cused in his tenement under circum- 
stances warranting a finding that there 
was no justification or excuse for the 
act, finding of ‘‘malice aforethought” 
was justified and warranted conviction 
for second degree murder. Gen.St.Cum. 
Supp.1935, § 1685¢—State v. Jaco- 
witz, 20 A.2d 470, 128 Conn. 40. 

Fla. Evidence that accused obtained 
potassium cyanide, a deadly poison, in- 
quired as to quantity necessary to kill 
a person, and learned that it could be 
used by being dissolved in alcoholic 
liquor, that he delivered bottle of 
whisky to another who without knowl- 
edge of poisonous contents delivered 
bottle in same condition to another 
who likewise delivered it to a party 
who drank some of the liquor and im- 
mediately died, and that victim died 
of poisonous drug and that symptoms 
immediately before death indicated 
presence of potassium cyanide, sus- 
tained conviction for “murder in the 
third degree’. Comp.Gen.Laws 1927, § 
7645.—Coston v. State, 198 So. 467. 

Fla. Evidence was suflicient to sup- 
port a judgment of conviction of mur- 
der in. the second degree.—Kelly vy. 
State, 199 So. 764. 

Mo. In prosecution for murder by 
defendant of one who took shrimps 
from defendant’s basket while defend- 
ant was peddling shrimps, evidence 
held. sO to support conviction 
or murder in second degree.—Sta i 
Fultz, 142 S.W.2d 39. ei 

Mo. Hvidence was sufficient to sup- 
port conviction of murder in the gec- 


divorced wife.—State y. 


+ ‘ bis. : i , { 
ond degree for the killin 
was allegedly living w 


W.2d 5 ' { ; 

Neb. In a prosecution for murder in 
the second degree, when the fact of un- 
lawful killing is proved and no eyi- 
dence tends to show express malice 
on the one hand or any justification 
on the other, the law presumes malice, 
there is an inference that killing was 
intentionally done, the crime of mur- 
der in the second degree is established, 
and the evidence requires submission 
of the case to the jury. Comp.St.1929, 
ep at any athens v. State, 294 N.W. 


Tenn. Evidence was insufficient to 
sustain second-degree murder convic- 
tion.— Kress v. State, 144 S.W.2d 735. 

Va. Evidence that defendant owned 
shotgun which was found in his home 
recently cleaned, and testimony of bal- 
listie expert, the truthfulness of which 
was not challenged, that shell found 
near deceased’s home was fired from 
such shotgun, warranted conviction for 
second degree murder.—Ferrell v. Com- 
monwealth, 14 8.H.2d 293, 177 Va. 861. 

Va. In murder trial, evidence held 
insufficient to sustain: conviction of ac- 
cused for second-degree murder as aid- 
er and abettor in fatal shooting of de- 
ceased by accused’s minor son.—Ham- 
ilton vy. Commonwealth, 15 S.H:2d 94, 
LTTEVal, 896; 

Wis. On trial of mother for murder 
of her infant child, evidence held suffi- 
cient to warrant submission to jury of 
questions of first degree murder and 
fourth degree manslaughter, as well as 
to sustain conviction of second degree 
murder. St.1939, § 340.26—Van Rite 
v. State, 295 N.W. 688, 237 Wis. 212. 
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Evidence supported conviction of vol- 
untary manslaughter. 

—Ark. Gentry v. State, 147 S.W.2d 1: 
Ga.App. 
115. 
Evidence sustained 
voluntary mansséaughter. 
rae Casteel v. State, 152 S.W.2d 
Va. McReynolds v. Commonwealth, 

15. S$.H.2d 70,.177 Va. 938. 
Ala.App. Evidence tending to show 
that homicide resulted from an inten- 
tional act, or from a negligent act so 
wantonly or recklessly committed as to 
show a disregard of human life at the 
time and place and under the circum- 
stances of the homicide, tends to show 
commission of “voluntary manslaugh- 
ter” or “manslaughter in the first de- 
gree.” Code 1923, § 4460.—Willis vy. 
ay 197 So. 62, certiorari denied 197 

oO. 3 

_Ga.App. Evidence sustained convic- 
tion for involuntary manslaughter in 
the commission of an unlawful act.— 

Kimball y. State, 10 S.E.2d 240. 
Ga.App. Evidence warranted convic- 
tion of father-in-law, who killed son- 
in-law, for voluntary manslaughter.— 

Gunter vy. State, 10 S.B.2d 264, 


Ga.App. Evidence that defendant 
and defendant’s brothers went to de- 
ceased’s place of business and that de- 
fendant joined with his brothers in 
fight which resulted in deceased’s 
death, and which evidence authorized 
finding that acts of defendant and 
brothers resulted from a common pur- 
pose, warranted conviction for “volun- 
tary manslaughter’.—Sweat v. State, 
11 S.B.2d 40. 

Ga.Avp. Evidence held to authorize 
conviction of involuntary manslaughter. 
—Cartwright v. State, 12 $.B.2d 370. 

Ky. Evidence sustained conviction 
for voluntary manslaughter.—Gooslin v. 
Commonwealth, 142 S.W.2d. 989, 283 
Ky. 665. 

Ky. Conflicting evidence by eyewit- 
nesses as to whether defendant or an- 


conviction for 


other did the shooting, together with ° 


fact that shortly after the killing de- 
fendant was in possession of pistol 
with which killing was done, supported 
conyers os voluntary manslaughter.— 
oberts v. Commonwealth, 144 S.Ww. 
1043, 284 Ky. 377. ripe 
Ky. Evidence held not to warrant 
conviction of voluntary manslaughter on 


Malcom vy. State, 13 S8.H.2d - 


e oO 
e npeTboe whom he had shot in defense of 


- cure such aid.—King v. Cominonwealth, 
148 S.W.2d 1044, 285 Ky. 654 


slaughter 


efused es render 


procure medical aid for 


s father, or to permit others to pro- 


Ky. Evidence was sufficient to sus- 
tain conviction for voluntary man- 
by cutting decedent with a 
knife.—Fields v. Commonwealth, 152 


.S.V7.2d) 281, 287 Ky. 27: 


Mo. Conviction on a charge of vol- 
untary manslaughter was not sustained 
by evidence that death resulted from 
general peritonitis which set in shortly 
after accused, who did not have a li- 
cense to practice medicine, performed 
upon decedent an operation for hem- 
orrhoids in a manner charged by ex- 
perienced physician to be improper, 
where the further testimony of such 
physician, who also operated on de- 
cedent after peritonitis had set-in, es- 
tablished no injuries from accused’s 
acts which might have caused perito- 
nitis but rather indicated peritonitis 
was probably the _ result ‘of hem- 
Shae State v. Stark, 151 S.W.2d 

OkKL.Cr.App. Evidence that accused’s 
wife had secured a divorce from ac- 
cused because of her affection for de- 
ceased and that deceased had thus 
broken up accused’s home, and that 
accused met deceased on street and 
fired three shots during struggle and 
fatally wounded deceased, sustained 
conviction for manslaughter. in the first 
degree.—Neece v. State, 104 P.2d 568. 

OkI.Cr.App. Evidence sustained first- 
degree manslaughter conviction of one 
who was carrying a pistol, in violation 
of statutes making it a misdemeanor, 
when he fired the fatal shots. 21 Okl. 
St.Ann. §§ 711, 1277, 1278, 1280—Wel- 
born v. State, 105 P.2d 187. 

Okl1.Cr.App. Evidence sustained first 
degree manslaughter conviction.—Allen 
v. State, 105 P.2d 450; Hood v. State, 
106 P.2d 271. 

Ok!.Cr.App. Evidence sustained con- 
viction for manslaughter in the second 
degree. 21 Okl1.St.Ann. § 716.—Hicks v. 
State, 106 P.2d 136. 

OkI.Cr.App. Evidence sustained con- 
viction for first degree manslaughter.— 
Sweet v. State, 107 P.2d 817; Ware 
v. State, 110 Bee 617. 

Oki.Cr.App. Evidence sustained ‘con- 
viction of manslaughter in the first de- 
gree.—Edwards vy. State, 115 P.2d 918. 

Utah. Evidence held ‘to justify con- 
viction of involuntary manslaughter.— 
State v. Anderson, 116 P.2d 398. 

Wa. Evidence establishing that, at 
time of automobile accident which re- 
sulted in death of occupant, the driver 
of the. automobile was under the in- 
fluence of alcohol, sustained convic- 
tion of driver of the offense of “invol- 
untary manslaughter”. Code 1936, § 

4722.—Massie_ y. Commonwealth, 15 S$. 
pea 30, 177 Va. 883. 

W.Va. Evidence was insufficient to 
sustain conviction for voluntary man- 
Soe CL a v. Roberts, 11 S.E. 
dad 172. 
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Cal. Evidence held to authorize con- 
viction of police officer of malicious use 
of explosives, and conviction cf other 
officer of attempted murder, assault 
with intent to murder, and malicious 
use of explosives, committed by bomb- 
ing.—People v. Kynette, 104 P.2d 794, 
superseding 97 P.2d 287. 

Cal.App. Evidence sustained convic- 
tion of assault with intent to commit 
murder.—People y. Pineda, 106 P.2d 25. 

Cal.App. Evidence sustained convict- 
tion of assault with deadly weapon 
with intent to commit murder.—People 
v. Pearson, 107 P.2d 463. 

Ga.App. Evidence was insufficient to 
sustain conviction of assault with in- 
tent to murder.—Stanley v. State, 11 
S.H.2d 51. 

Ga.App. Evidence authorized verdict 
finding defendant guilty of assault with 
intent to murder.—Gaither vy. State, 11 
S.E.2d 254. 

Ga.App. Evidence sustained convic- 
tions for assault with intent to mur- 
Cer,—Freeman v. State, 11 S.E.2d 832, 
53 Ga.App. 649. 

Itl. Evidence tending to show that 
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pil ‘gollector attempted to force his 
way i antl “abusive. apartment, 


violent anid abusive language, knocked 
accused’ other down, assaulted ac- 
cused, and that ensuing fight during 
which accused struck collector with a 
knife was of collector’s own seeking, 
did not sustain conviction for assault 
with intent to commit murder.—People 
Oi er eas he 30 SN Ei2d,: 636,293 '7b) Ll. 


Ky. Evidence warranted conviction 
of defendant for maliciously stabbing 
and wounding another with a_ knife 
with intent to kill.—Brinegar v. Com- 
nea 147 S.W.2d 1037, 285 Ky. 


Ky.. Evidence held sufficient to sus- 
tain conviction of malicious shooting 
and wounding with intent to kill. Ky. 
St. § 1166.—Mullins v. Commonwealth, 
149 S.W.2d 725, 285 Ky. 804 

Ky. In prosecution for striking and 
wounding a woman with intention of 
killing her but from the effects of 
which she did not die, evidence estab- 
lished that wound was inflicted with 
some sort of instrument other than the 
bare hand or even the bare fist of de- 
fendant, and that there was a ma- 
licious as well as a destructive intent 
and purpose on defendant’s part. Ky. 
St. 1166.—Perry v. Commonwealth, 
151 S.W.2d 377, 286 Ky. 587. 

N.M. Evidence sustained conviction 
of defendant for mingling poison with 
food with intent to injure and_ kill 
prosecuting witness. Comp.St.1929, § 
35-603.—State v. Holden, 113 P.2d 
171, 45 N.M. 147. 

Okl.Cr.App. Evidence sustained ver- 
dict and judgment of conviction in 
prosecution for assault with intent to 
kill wherein defendant was sentenced 
to serve 10 years in state penitentiary. 
21 Okl.St.Ann. §§ 645, 652.—Green vy. 
State, 105 P.2d 795 

Tex.Cr.App. In prosecution for as- 
sault to murder without malice afore- 
thought, evidence that defendant and 
his brother approached complaining 
witness for purpose of provoking a 
difficulty, that, while brother was 
fighting with complaining witness, 
brother called to defendant to “cut 
him” and “let’s kill him while we have 
got him”, that defendant cut complain- 
ing witness in back, that, when com- 
plaining witness would turn to fight 
defendant, the brother would attack 
him, and that euts on complaining wit- 
ness were serious, was sufficient to sus- 
tain verdict against defendant.—Gandy 
v. State, 143 S.W.2d 392 


Tex.Cr.App. Hvidence. that defenuant 
attacked woman and cut her several 
times with knife was insufficient to sus- 
tain conviction of assault with inteat 
to murder, where wounds of victim did 
not appear serious, and no witness tes- 
tified that knife used by defendant was 
capable of producing death or sericvus 
bodily injury.—Pleasant y. State, 144 8. 
W.2d 545. 

Tex.Cr.App. Evidence relating to the 
defendant’s attack on restaurateur with 
a sharp steak knife having a blade 
seven inches long warranted conviction 
for assault with intent to murder with 
malice on ground that knife was a 
“deadly weapon’”’.—Adams y. State, 144 
S.W.2d 889. 

Vex.Cr.App. In trial for assault to 
murder, evidence held sufficient to take 
to jury issue of defendant’s guilt and 
support verdict of esl ites aie ane Vv. 
State, 146 S.W.2d 99 

Tex.Cr.App. In eshte for as- 
sault to murder with malice, evidence 
whether «defendant was actuated by 
malice in stabbing unarmed man was 
sufficient to sustain conviction.—Patter- 
son vy. State, 147 S.W.2d 784. 

YTex.Cr.App. Hvidence was _ insuffi- 
cient to support a conviction for as- 
sault with intent to murder.—Meekins 
v. State, 149 S.W.2d)\ 959. 

Tex.Cr.App. Hvidence sustained con- 
viction of assault with intent to mur- 
der.—Capps v. State, 151 S.W.2d 799. 
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Cal. Evidence held to authorize con- 
viction of police officer of malicious use 
of explosives, and conviction of other 
officer of attempted, murder, assault 


used | 
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with intent to murder, and malicious 
use of explosives, committed by bomb. 


ing.—People v. Kynette, 104 P.2d 794, 
superseding 97 P. wee 


Cal. In prosecution for murder in 
the first degree, evidence of the corpus 
delicti was sufficient to submit to jury. 
—People v. Ives, 110 P.2d 408. 

In prosecution for murder in the 
first degree, there was sufficient legal’ 
evidence upon which to deny motion 
of defendants for directed verdict.i— — 
People v. Ives, 110 P.2d 408. 

Ky. In murder prosecution, evidenc x 
concerning victim’s death after suffer. | 
ing fractured skull from blow inflicted 
by defendant was sufficient to take case 
to jury on issue of whether death was — ; 
caused by wounds inflicted by defend-— 
ant, without necessity of medical testi- — 
mony to show causal connection.—Com- ee 
monwealth y. Sullivan, 148 S.W.2d re 
285 Ky. 477. 

Miss. Circumstantial evidence | of 
guilt of murder of wife held for jury. 
—Lancaster v. State, 200 So. 721. 

Pa. In prosecution of wife for mu et 
der of husband in whose body large © 
quantities of arsenic were found, cir 
cumstantial evidence relating to wife’ 
lack of affection for her husband, he 
relations with a third person, insurance 
carried by wife and third person on 
husband’s life, third person’s announced — 
intention of “fixing” defendant and his 
subsequent ‘statement that he had done 
so, wife’s failure to procure neces ; 
medical aid and her callous behavior 
after death was sufficient to take case 
to jury.—Commonwealth y. Giacobbe, 
199: A205 (ie ssa bee 3 

Tex.Cr.App. In trial for assault 
murder, evidence held sufficient to take 
to jury issue of defendant’s guilt an 
support verdict of conviction.—Davis Veo 
State, 146 S.W.2d 994. 

Tex.Cr.App. Defendant’s guilt wee 
murder with malice aforethought was 
for jury under conflicting evidence. 
Franco y. State, Baa S.W.2d 1089, 


56 ; 

Iu. Under statute providing that 
trials for criminal offenses should b 
conducted according to course of co1 
mron law, the substantive and proce 
dural cqmmon law were applicable | 


murder. i §. 
736.—People v. “Lewis, 31 N.E.2d 195, 
$75 Ill, 330, 

La. The judge presiding over tria 
of a homicide case is charged with duty — 
of maintaining order, guarding rights 
of defendant, and seeing that issues are 
presented to jury in such a way that 
the jurors will not be swayed by preju-. 
cite: Be v. Henry, 198 So. 910, 196 


es 
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N.Y.App.Div. In trial for abortion © 
and first degree manslaughter in per- 
forming criminal abortion, exhibition of 
woman, whose name and address. ap-. 4 
peared on letter in possession of one — 
defendant’s husband when he was ex- 
amined at district attorney’s office on | 
day after victim’s death, and woman in — 
other defendant’s apartment when such 
defendant was arrested, was error.— 
People v. Walliams: 23>:N.Y-S.2 05 760i 
260 App.Div. 102 

Tex.Cr.App. In pa prosecution, | 
where accused and brother together — 
made an assault upon deceased and a — 
nephew was permitted to testify that 
he had shown scars received in another 
encounter with deceased to accused’s 
brother and there was no denial that 
nephew had received such scars in an 
encounter with deceased, and their ex- 
hibition in the presence of the jury 
could neither add nor detract from 
statement that he had shown such 
scars to accused’s brother, refusal to 
allow the nephew while on the witness 
stand to exhibit to jury scars on his 
body was not error. —Martinez y. State, 
152 S.W.2d 369. h 
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Ark, Evidence respecting defendant’s 
failure to report alleged assault upon a 
deceased by an unknown person, de- 4 
fendant’s flight and circumstances at- a 
tending disposition of money, which 

defendant claimed had been given to a 


--‘Tdaho. 


tion, 
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defendant by deceased, was sufficient 
for jury in prosecution under informa- 
tion charging that defendant felonious- 
ly killed deceased with malice afore- 
thought and with a felonious intent to 
rob.—Dinwiddie v. State, 151 S.W.2d 
93. 

Ark. Where eyidence was sufficient 
to sustain verdict finding defendant 
guilty of crime of voluntary man- 
slaughter, there was no error in refus- 
ing to direct a verdict.—Casteel v. 
State, 152 S.W.2d 554. é 

Fla. In murder prosecution, testi- 
mony of undertaker’s employee that 
head of deceased shewed wounds or 
bruises about the neck, and would not 
remain in any certain position, indicat- 
ing broken neck, made jury question 
on whether death was caused by strik- 
ing with blunt instrument.—Overstreet 
v. State, 197 So. 516, 143 Fla. 794. 

Fla. Defendant’s guilt of manslaugh- 
ter held for jury under the evidence.— 
Curry v. State, So.2d 565. 
Ga. In_ prosecution for killing of 
- police officer in defendant’s home, it 
was a question for the jury under the 
evidence whether defendant and de- 
ceased had engaged in the rencounter 
with a mutual intention to fight, and 
_ judge’s failure to charge the law of 
“voluntary manslaughter” as based up- 
on the theory of ‘mutual combat” or 
mutual intention to fight was error for 
which a new trial should have been 
granted._Shafer v. State, 13 S.H.2d 
798, 191 Ga. 722. 

In prosecution for murder of 
- yillage marshal who had been called 
to home of defendant’s parents-in-law, 


where evidence showed that marshal 


undertook to secure possession of de- 
fendant’s gun or to disarm defendant, 
and that defendant resisted, whether 
marshal used more force than neces- 
sary, what the condition of defendant’s 
mind was toward the marshal, and 
whether killing of marshal was ac- 
companied with malice were questions 
of fact for the jury.—State v. Har- 
graves, 107 P.2d 854. 

Idaho. Conflicts in testimony in 
murder prosecution presented questions 


for the jury.—State v. Johnston, 113 
P.2d 869. 

Il. In prosecution for murder by 
abortion, whether defendant in fact 


-* performed an abortion on decedent was 


a “question of fact” for the jury.— 
People v. Martin, 34 N.H.2d 845, 376 
Til. 569. 

In prosecution for murder by abor- 
evidence was sufficient for jury 
to find that abortion performed was 

not necessary to save decedent’s life— 
People y. Martin, 34 N.E.2d 845, 376 

Ill. 569. 
' Ky. Malice may be inferred from 

circumstances attending killing, and it 
is for the jury to determine whether 
or not the act was done with malice 


. oe nent Rose vy. Commonwealth, 


: S.W.2d 772, 286 Ky. 53. 

_ Ky. Where evidence establishes that 
wound was inflicted with some sort of 
instrument other than the bare hand 
or even the bare fist of defendant, ac- 
cused of striking and wounding anoth- 
er with intention of killing but from 
effects of which death did not ensue, 
whether the instrument employed was 
a “deadly weapon” becomes a question 
for jury under proper instructions, but 
if the instrument employed was one 
which in law is such a weapon per se, 
then no instruction defining what is or 
what is not a deadly weapon need be 
given. Ky.St. § 1166.—Perry v. Com- 
a ee 151 S.W.2d 377, 286 Ky, 


Ky. Where commonwealth relied 
upon circumstantial evidence to estab- 
lish charge of shooting and killing and 
testimony of accused corroborated by 
eyewitness indicated that the shooting 
was done in necessary self-defense, evi- 
dence of accused’s guilt of voluntary 
manslaughter was insufficient for jury. 
—Vaughn v. Commonwealth, 151 S.W. 
2d 778, 286 Ky. 712. 

Miss. In prosecution for assault and 
battery with intent to kill and murder, 
digfendant’s guilt was for jury.—Thorn- 

m y. State, 1 So.2d 778. 

Mo.App. In prosecution for assault 


. wy } : 
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with intent to kill, conflicting , evi- 
dence as to manner in which quarrel, 
which culminated in physical combat 
started was for jury. Mo.St.Ann.- 
4014, p. 2817.—State v. Brown, 149 S 
W.2d 414. 

Neb. The inference to be drawn from 
the voluntary use of a deadly weapon 
on the vital part of another is entirely 
for the jury in a homicide prosecution, 
and whether the defendant acted with 
malice is a question of fact for the 
jury, to be determined like any other 
question of fact from all the facts and 
circumstances shown by the evidence, 
and that is true when the facts and 
circumstances surrounding the killing 
are fully testified to by eyewitnesses. 
—Veneziano y. State, 297 N.W. 920. 

Ohio App. In prosecution for first- 
degree murder of police officer who 
was fatally shot following bank rob- 
bery, whether defendant told another 
officer, who testified, that following 
robbery defendant and his companions 
took nine or ten guns into their room 
for the purpose of fighting it out with 
the police if they were discovered, was 
a fact question for the jury.—State v. 
Figuli, 36 N.H.2d 19, appeal dismissed 
17 N.E.2d 920, 134 Ohio St. 495. 

Pa. The law fixes no length of time 
as necessary to form intention to kill, 
but leaves existence of a fully formed 
intent as a fact to be determined by 
jury from all facts and _  circum- 
stances in evidence—Commonwealth v. 
Earnest, 21 A.2d 38, 342 Pa. 544. y 

S.C. In prosecution for murder of 
accused’s wife, wholly circumstantial 
evidence was sufficient for jury.—State 
ya ida akan, 10 S.B.2d 587, 197 S.C. 
S.C. In prosecution for murder of 
policeman, where defendant alleged 
that he mistakenly thought that the 
policeman was a third person who had 
threatened to kill defendant, and that 
defendant shot in defense of person 
and home, whether shooting was with 
malice was for the jury.—State v. 
Heyward, 15 8.H.2d 669, 197 S.C. 371. 

In murder prosecution, where testi- 
mony required submission of the 
question of malice to the jury, it was 
province of jury to weigh the eyi- 
dence and decide on its sufficiency in 
reaching a verdict.—State vy. Heyward, 
15 S.H.2d 669, 197 S.C. 371. 

Tex.Cr.App. In prosecution for mur- 
der of Joe Rodrequez, where Mexican 
witnesses gave deceased’s name as Jose 
or Joe Rodrigues, refusal to give per- 
emptory charge was not error where 
court instructed the jury that if they 
believed from the evidence that de- 
ceased was not commonly known by 
the name of Joe Rodrequez to acquit 
defendant, since in ordinary speech 
with the accent on the second syllable 
the names sounded the same.—Cha- 
verea v. State, 150 S.W.2d 241. 

Tex.Cr.App. In prosecution for as- 
sault with intent to murder without 
malice, conflicting testimony regarding 
the assault and attendant circumstances 
created a question of fact for the jury. 
—Pounds v. State, 150 S.W.2d 798. 

Tex.Cr.App. In prosecution against 
two brothers for assault with intent to 
murder, whether the brothers acted to- 
gether on a previously formed design, 
and whether one brother was keeping 
watch so that the other brother could 
commit the act, were for jury.—Capps 
v. State, 151 S.W.2d 799. 

Tex.Cr.App. In murder prosecution, 
whether killing is one with malice is a 
question of fact for jury.—Tyson v. 
State, 151 S.W.2d 841. 

_ Wash. Evidence for the state relat- 
ing to the corpus delicti,was sufficient 
for jury in first degree murder prosecu- 
tion.—_State v. Reed 116 P.2d 346. 


§ 

Ark. Where there was evidence that 
accused cursed prosecuting witnesses 
and threatened to get one of the wit- 
nesses and his son and charged all 
with double crossing accused, and that 
shortly thereafter accused ran toward 
the witnesses with a pistol in his hands 
and. pointed toward automobile in 
which witnesses were riding and fired, 
whether accused intended to kill any 
of the witnesses and whether there was 
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any malice on part of accused, so as 
authorize conviction for assault w 


intent to kill were questions for the _ 


jury.—Hale y. State, 148 S.W.2d 1083. 
Cal.App. Whether accused had spe- 


cifie intent to commit burglary and to — 


kill an officer who arrived at scene of 
burglary, so as to authorize conviction 
for burglary and for assault with intent 
to commit murder, was question of fact 
for jury, to be deduced from circum- 
stances surrounding entry of building 
and shooting of the officer.—People v. 
Pineda, 106 P.2d 25. 

Wash. In first degree murder prose- 
cution, it is for the jury to determine 
whether premeditation did in fact ex- 
ist prior to the homicide.—State v. 
Davis, 108 P.2d 641. 

§ 576 ‘ 

Ky. Where the evidence is sufficient 
to connect accused with commission of 
alleged homicide and to justify sub- 
mission of case to jury, it becomes 
jury’s duty to weigh and measure and 
reconcile conflicts of evidence.—Morgan 
v. Commonwealth, 143 S.W.2d 1068, 284 
Ky. 124. 


§ 578 

Ohio App. In prosecution of three 
defendants for murder of policeman, 
evidence held for jury on issue of 
whether defendants were resisting ar- 
rest. Gen.Code, §§ 12402-1, 13432-5.— 
State v. Dingledine, 33 N.H.2d 660, ap-. 
peal dismissed 20 N.H.2d 367, 135 Ohio 


St. 251, 
§ 579 


Idaho. In prosecution for murder of 
village marshal who had been called to 
home of defendant’s  parents-in-law, 
where evidence showed that marshal 
undertook to secure possession of de- 
fendant’s gun or to disarm defendant, 
and that defendant resisted, whether 
marshal used more force than necessary, 
what the condition of defendant’s mind 
was toward the marshal, and whether 
killing of marshal was accompanied 
with malice were questions of fact for 
aot jury.—State v. Hargraves, 107 P.2d 


Ky. Where evidence showed that de- 
fendant peace officer and codefendant, 
whose assistance he procured for the 
purpose of arresting deceased, sought 
to arrest deceased who Jrew gun and 
fired on defendants who then fired on 
deceased, killing him, evidence of de- 
fendant’s guilt of homicide was insuffi- 
cient for jury.—Slone v. Commonwealth, 
149 S.W.2d 1, 285 Ky. 668. 

§ 580 


Ala. In murder prosecution, defend- 
ant’s guilt was for jury, where state’s 
evidence tended to show an unprovoked 
homicide and defendant’s evidence 
tended to show that defendant acted 
in self-defense.—Williams v. State, 2 
So.2d 5 

Ala.App. In murder__ prosecution, 
whether killing was unjustified or in 
self defense was for the jury.—Walden 
Sa) 198 So. 261, affirmed 198 So. 


Cal.App. In prosecution for murder 
allegedly committed by stabbing in dis- 
pute after dice game, tried without a 
jury, evidence held to make fact ques- 
tions for trial court on issues of mitiga- 
tion or self-defense and degree of the 
crime.—People v. La Fleur, 108 P.2d 


Ky. In homicide prosecutions where 
accused admits act which caused death 
only question for determination by 
jury, in considering guilt or innocence, 
is Whether accused has brought forward 
such proof as would ordinarily con- 
vince jury that he was acting in de- 
fense of himself, and it is only in 
such cases when it is uncontradictedly 
shown that act was committed in self- 
defense that the court is justified in 
taking case from jiury.—Crum vy. Com- 
non weet 144 §.W.2d 1047, 284 Ky. 

In homicide prosecution, under cor- 
rect self-defense instructions, jury can 
consider question whether accused used 
more force than was necessary in re- 
pelling claimed anticipated danger.— 
Crum v. Commonwealth, 144 S.W.2d 
1047, 284 Ky. 483. 

Ky. In homicide prosecution against 
deputy sheriff who killed deceased while 
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J d in self-defense was for 
jury.—Lovelace v. Commonwealth, 147 
S.W.2d 1029, 285 Ky. 326. 

Ky. In prosecution for maliciously 
stabbing and wounding another with 


intent to kill, evidence whether defend- 


ant provoked assault, and whether de- 
fendant cut or stabbed person assault- 
ed in defendant’s necessary or appar- 
ently necessary self-defense, was for 
jury.—Brinegar v. Commonwealth, 147 
S.W.2d 1037, 285 Ky. 400. 

Ky. Whether accused was guilty of 
manslaughter, as against contention 
that accused shot deceased in self-de- 
fense, was for jury.—Bradley yv. Com- 
ieee 148 S.W.2d 737, 285 Ky. 


Ky. Whether defendant in murder 


‘prosecution shot deceased in self-de- 
fense was _a question for the jury.— 
Rose _v. Commonwealth, 149 S.W.2d 


7172, 286 Ky. 53. 
Mass. In second degree murder pros- 


ecution where defendant contended that 


he shot in self-defense, but Common- 
weaith contended that the defense was 
a fabrication and that deceased was 
grasping a dollar bill in his pocket 
at time he was shot, and that he could 
not have raised his hand out of pocket 
after he was shot, the weight of the 
contentions was for the jury. G.L. 
(Ter.Hd.) ec. 278, §§ 383A-33G.—Com- 
monwealth v. Capalbo, 32 N.H.2d 2265. 
308 Mass. 376. 

Okl1.Cr.App. The bare belief by one 
that he i$ about to suffer death or great 
personal injury will not, in itself, 
justify him in taking the life of his 
adversary, but there must exist reason- 
able grounds for such belief at the time 
of the killing, and whether such rea- 
sonable grounds exist is a jury ques- 
tion.—_Hood v. State, 106 P.2d 271. 

S.C. In prosecution for murder of 
policeman, whether there was such an 
unlawful invasion of defendant’s home 
as would justify him in shooting po- 
liceman in defense of himself and of 
his home was for the jury.—State v. 
Heyward, 15 S.H.2d 669, 197 S.C. 371. 

Va. In homicide prosecution of con- 
stable, whether the facts were reason- 
ably sufficient to warrant an ordinary 
man in believing that constable stood 
in danger of serious bodily harm, so 
as to justify constable’s act in killing 
deceased, was for the jury.—McReyn- 


olds v. Commonwealth, 15 S.H.2d 70, 
177 Va. 933. : 
~ . i ose 
S.C. In prosecution for murder of 


policeman, whether there was such an 
unlawful invasion of defendant’s home 
as would justify him in shooting po- 
liceman in defense of himself and of 
his home was for the jury.—State v. 
Heyward, 15 noe 669 9 SiCr- 3k. 
583 

Miss. In murder prosecution against 
accused who shot deceased at time 
when they were alone late at night in 
a little store after her money had been 
removed from accused’s purse in ad- 
joining bedroom when no one else was 
present in room except deceased, 
whether accused was using more force 


-than reasonably appeared to be neces- 


sary to prevent what accused believed, 
and had good reason to believe, was 
intended escape of deceased with ac- 


cused’s money while awaiting arrival 
of an officer, was for jury.—Garner vy. 
State, 2 So.2d 828. 

§ 584 
-Cal.App. In prosecution for second- 


degree murder, whether deceased was 
struck by defendant in the heat of 
passion was for jury.—People v. But- 
terfield, 105 P.2d 628. 


§ 585 

Miss. The question of sanity or in- 
sanity of person charged with murder 
is one of fact for jury.—Hand y. State, 
200 So. 258. ; i 

Whether father, who had been drink- 
ing for several days and who had re- 
eeived some sedatives when he shot his 
son, was temporarily insane, was for 
jury in murder prosecution.—Hand vy. 
State, 200 So. 258. : 

Mo. In murder prosecution, in which 


_ HOMICIDI 


defendant urged defense of insanity, 
conflicting testimony of medical ex- 


perts as to defendant’s mental condi- 
tion presented question for jury.—State 
v. West, 142 S.W.2d 468. 


Tex.Cr.App. In murder prosecution 
wherein insanity was offered as_ sole 
defense, case was made out for jury. 
—Reese v. State, 151 S.W.2d 828, 


§ 587 _ 

Ky. In trial for malicious shooting 
and wounding with intent to kill, com- 
monwealth’s evidence, tending to show 
only that defendants and another, who 
shot into automobile driven by prose- 
ecuting witness, lined up across road 
and, without any demonstration, refused 
to get out of way until automobile 
reached them, was insufficient to take 
to jury question of defendants’ guilt, 
in absence of evidence that any of 
them directly or indirectly instigated, 
procured, promoted, or encouraged 
shooting.—Carpenter v. Commonwealth, 
145 S.W.2d 833, 284 Ky. 629. 


Ky. In murder prosecution against 
defendant as an aider and abettor of 
one who fired shot which killed de- 
ceased, evidence held insufficient to re- 
quire submission of defendant’s guilt 
to jury.—Alexander v. Commonwealth, 
147 S.W.2d 401, 285 Ky. 233. 


§ 588 

Ala.App. Conflicting testimony: held 
to make jury question concerning guilt 
of assault with intent to murder. Code 
1928, § 3303.—Beck v. State, 197 So. 42, 
reversed 197 So. 43. 

Ala.App. Where evidence would not 
sustain conviction of first-degree man- 
slaughter, but might sustain convic- 
tion of second-degree manslaughter, 
defendant was not entitled to general 
affirmative charge as respects count 
charging first-degree manslaughter, 
since such count also, in effect, charged 
the lesser offense.—Willis v. State, 197 
So. 62, certiorari denied 197 So. 67. 

Ala.App. In prosecution for murder 
in second degree, defendant’s guilt was 
for jury where evidence for the state 
was ample to support verdict that de- 
fendant was guilty and defendant’s evi- 
dence strongly negatived the fact of 
guilt of homicide in any degree.— 
Adams y. State, 198 So. 451. 

Cal.App. In murder prosecution, al- 
leged circumstances of mitigation 
placed in evidence either by prosecu- 
tion or by defendant are not necessarily 
conclusive, but jury has duty to weigh 
such evidence and determine what cred- 
it it deserves, and accord to it the 
weight to which it is entitled.—People 
v. La Fleur, 108 P.2d 99. 

Where jury in murder prosecution 
eoncludes that circumstances of mitiga- 
tion have not been satisfactorily es- 
tablished by credible evidence, or that, 
even if isolated facts have been satis- 
factorily established, their combined 
weight has failed to prove an ultimate 
fact which amounts to legal mitigation 
of the offense, as a matter of additional 
prerogative jury may reject the whole 
of such evidence and thereafter revert 
to remaining questions relating to the 
two degrees of murder, together with 
jncidental question of recommendation 
of punishment should first-degree mur- 
der be the verdict.—People v. La Fleur, 
108 P.2d 99. 

In reaching a conclusion in murder 
prosecution whether circumstances of 
mitigation have been proved to have 
existed at time of homicide, or whether 
the killing was the willful, deliberate, 
and premeditated act of defendant, jury 
should be guided by rules relating to 
other defenses generally.—People v. 
La Fleur, 108 P.2d 99. 

The jury is to say whether evidence 
is sufficient to lead them to believe, or 
to entertain a reasonable doubt whether 
killing was committed under heat of 
passion, and appellate court should in- 
terfere with judgments of conviction 
only in exceptional cases.—People v. La 
Fleur, 108 P.2d 99. 

In prosecution for murder allegedly 
committed by stabbing in dispute after 
dice game, tried without a jury, evi- 
dence held to make fact questions for 
trial court on issues of mitigation or 
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self-defense and degree of the crime.—_ 
People v. La Fleur, 108 P.2d 99. 

Fla. In homicide prosecution where- fay: 
in accused admitted his guilt but prof- 
fered self-defense as a motive for his ' 
act, the only question for jury was de- 
gree of homicide of which accused was 
guilty.—Peterson v. State, 199 So. 753. 

Fla. BHvidence of defendant’s guilt of 
manslaughter was sufficient for jury.— 
Covington v. State, 200 So. 531. Us 

Idaho, In murder prosecution, the 
question of the degree of the crime is 
one exclusively for the jury, and its 
determination of such question will not 
be disturbed where there is any sub-- 
stantial evidence to support it. Code 
1932, § 19-2012.—State v. Hargraves, —— 
107 P.2d 854. | fea" 

Mo. In murder prosecution, a re- 
quested instruction on insanity was — 
properly refused, where there was no — 
evidence to support it.—State v. Jack- — 
son, 142 S.W.2d 45. Xs 

In murder prosecution, requested in- 
structions which submitted irresistible ; 
impulse as a ground for acquittal were 
properly rejected, since defense of ir- 
resistible impulse is not recognized in ~ 
Missouri.—State vy. Jackson, 142 S.W. — 
2d 45. 

Mo. 


the second degree for killing of woman ale 
ee club.—State v. Posey, 152 S.W. © 


sufficient to ‘fake to jury question of 
defendant’s guilt of second degree mur- — 
der.—Staté v. Privett, 152 S.W.2d 73. 

Mo.App. The accused’s intentional 
use of a pair of scissors to stab the 
prosecuting witness five times, follow- ‘ 
ing a violent quarrel between the par- — 
ties, authorized the submission of is- | 
sue as to accused’s guilt of the of- 
fense of assault with intent to kill. 
Mo.St.Ann. § 4014, p. 2817.—State v.. 
Brown, 149 S.W.2d 414. yet 

Neb. In a prosecution for murder in 
the second degree, when the fact of un- KO 
lawful killing is proved and no eyi- ~ 
dence tends to show express malice on — 
the one hand or any justification on the 
other, the law presumes malice, there is 
an inference that killing was intention-— 
ally done, the crime of murder in the © 
second degree is established, and the — 
evidence requires submission of the case ~ 
to the jury. Comp.St.1929, § 28-402.— — 
Chadek v. State, 294 N.W. 884. 9) — 

N.M. Ordinarily, evidence requiring — 
a submission to jury of defendant’s 
plea of self-defense will call for a sub- 
mission of issue of voluntary man-_ 
slaughter.—State vy. Plummer, 107 P.2d | 
819, 44 N.M. 614. i les 

In murder prosecution, where defend- 
ant, in support of plea of self-defense, © 
testified that he acted in fear or terror 
of bodily harm, trial court properly — 
submitted issue of voluntary man- © 
slaughter.—State v. Plummer, 107 P.2d 
319, 44 N.M. 614, : 

N.C. Hyvidence presented question 
for jury as to whether defendant was | 
guilty of murder in first degree. Code 
1939, §§ 4200, 4643.—State v. Hudson; © 
10 S.E.2d 730, 218 N.C. 219. 

N.C. Where accused admitted that 
he shot his wife in a scuffle with no 
intention of shooting her, and there 
was testimony that accused stated that 
shooting was not an accident and that 
he meant to kill his wife, whether ac- — 
cused was guilty of murder in the 
first degree was for the jury, and re- 
fusal of judgment of nonsuit at close 
of the state’s evidence was not error. 
Code 1939, § 4643.—State v. Brown, 11 
§.H.2d 321, 218 N.C. 416. 3 

N.C. Evidence was for jury as to 
whether defendant was guilty of mur- 
der in the first degree.—State v. Cure- 
ton, 11 S.H.2d 469, 218 N.C. 491. 

N.C. Whether accused was guilty of 
second-degree murder was for jury, as 
against contention that the evidence in 
light most favorable to state was sus- 
ceptible only of inference that killing 
was result of passion produced by 
fright and that accused was guilty of 
manslaughter.—State v. Sheek, 15 8.B. 
2d 282, 219 N.C. 811. 
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§ 588 


_Ok1.Cr.App. To warrant a convic- 
tion for ‘manslaughter in the second 
degree’, there must be a criminal or 
culpable negligence, and the culpability 
of a defendant is a question of fact for 
the jury, and test of “culpability” is 
whether acts charged as criminal show 
a degree of carelessness amounting to a 
culpable disregard of rights and safe- 
ty of others, and whether such acts 
eaused the death of deceased. 21 Okl. 
St.Ann. § 716.—Wilson y. State, 105 P. 
20.789. 
Tex.Cr.App. In trial for assault to 
murder, state’s testimony held sufficient 
to take to jury question of defendant’s 
guilt of assault to murder with malice. 
—Huntsman v. State, 143 S.W.2d 587. 
Wash. In first degree murder prose- 
cution, evidence afforded ample basis 
for finding by jury, beyond reasonable 
doubt, that the killing was premeditat- 
ed and constituted murder in first de- 
gree, and justified trial court’s refusal 
to withdraw from jury charge of first 
degree murder.—State v. Davis, 108 P. 
2d 641. 
Wis. In prosecution for first-degree 
- murder, evidence was insufficient to re- 
quire submission of the issue of third. 
as against contentioxw. 
that jury could have found that de- 
fendant was committing an assault with 
- intent to do great bodily harm which 
was a felony, and that a killing result- 
ing would therefore be murder in the 
third degree, since murder in the first 
degree may have as 01 of its con- 
stituent elements the commission of a 


felony. St.1939, § 340.09.—Lee v. State, 


_ 294 N.W. 518, 286 Wis. 181. 
In prosecution for first-degree mur- 


der, evidence did not warrant the sub- 


mission to the jury of the issue of 
manslaughter in the second degree.— 
Lee y. State, 294 N.W. 513, 236 Wis. 
iS. } 
4 Wis. On trial of mother for murder 
of her infant child, evidence held sufli- 
cient to warrant submission to jury of 
questions of fight degree murder and 
fourth degree manslaughter, as well as 
to sustain conviction of second degree 
_ murder. St.1939, § 340.26.—Van Rite 
vy. State, 295 N.W. 688, 2387 Wis. 212, 
jae; § 595 
Cal.App. In prosecution for assault 
with intent to commit murder, trial 
court’s instructions stating material 
elements necessary to prove the crime, 
and applying the rules as to necessary 
intent to the particular facts, sufficient- 
ly instructed jury regarding the specific 
intent to kill necessary to constitute the 
crime. Pen.Code § 240.—People_ v. 
Alexander, 106 P.2d 450, reargument 
a denied 106 P.2d 916. 
‘ Cal.App. In first-degree murder 
- prosecution, instruction regarding in- 
tention was correct statement of law. 
—People v. Pianezzi, 108 P.2d 685. 
~ Colo. In homicide prosecution 
against physician who allegedly_per- 
formed an abortion on deceased, an 
instruction that when a physician in- 
‘serts into the womb of a pregnant wo- 
man instruments “calculated” to pro- 
duce irritation and serious derange- 
- ment of the female economy and an 
abortion follows, the intention to pro- 
duce that result is a necessary conclu- 
sion from the act, was erroneous, since 
it would place every physician in jeop- 
ardy each time he used instruments un- 
der the circumstances described in the 
instruction under conditions not in- 
volving an intention to perform a mis- 
carriage. 35 C.S.A. ¢c. 48, § 56.—Polly 
vy. People} 108 P.2d 220. 

Tex.Cr.App. Where court in murder 
prosecution charged that, unless jury 
believed beyond reasonable doubt that 
accused at time he struck deceased had 
specific intent to kill deceased, he 
should be acquitted, charge was not 
objectionable on ground that it did not 
submit to jury that it was necessary 
that accused have a specific intent to 
kill before conviction could be had for 
murder.—Wright v. State, 143 S.W.2d 
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§ 597 
Ga. In prosecution .for murder of 
wife, charge that the law presumes 
every homicide to be malicious until 
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contrary appears from circumstances of. 
alleviation, excuse or justification and 
that defendant against whom a_ homi- 
cide has been proven must make out 
such circumstances, unless they appear 
from evidence against him, was not er- 
roneous on ground that court failed to 
charge in connection therewith that 
if there was evidence of alleviation, 
justification or excuse, burden would 


shift back to state to show that 
homicide was malicious or on ground 
that it left burden on defendant 


throughout trial to show lack of mal- 
ice.—Thompson v, State, 11 $.H.2d 795. 
192 Ga. 222: 

Ky. In trial for maliciously cutting 
and wounding with intent to kill, in- 
struction defining ‘maliciously’ as a 
“determination to do the act of cutting, 
stabbing or wounding without legal ex- 
cuse’’ was proper, as word ‘‘malicious- 
ly” is synonymous with “malice afore- 
thought”. Ky.St. § 1166.—Hwers_v. 
Commonwealth, 146 S.W.2d 1, 284 Ky. 


780. 
§ 599 

Ga. In- murder trial, charge to jury 
that intentional homicide is presumed 
to be malicious, until contrary appears 
from circumstances of alleviation, justi- 
fication, mitigation or excuse, that 
burden is on slayer to prove such cir- 
cumstances, unless they appear from 
state’s evidence, and that if proof shows 
that killing was done without malice, 
such presumption does not exist and 
burden is on state to prove malice be- 
yond reasonable doubt, but that if ac- 
companying proof does not disclose 
that intentional homicide was commit- 
ted without malice, burden is on slayer 
to show such fact, was proper.—Wilson 
v. State, 10 S.H.2d 861, 190 Ga. 824. 


§ 601 

N.C. Where the entire evidence in 
the record showed that deceased was 
slain either by defendant as principal 
or by third person as coconspirator of 
defendant, acting in a concerted plan 
with defendant, in the perpetration of. 
or attempt to perpetrate a robbery of 
deceased, all reference to premeditation 
and deliberation could have been 
omitted from charge, since in either 
event defendant was guilty of murder 
in first degree under statute. C.S. § 
4200.—State v. Miller, 14 S.H.2d 622, 
219, “N.C. 514. 


§ 602 
Pa. In prosecution for murder of 
defendant’s husband, statement in 


charge that detective testified that de- 
fendant said to him that she com- 
pianed about way her husband treated 
er was erroneous under evidence.— 
Commonwealte vy. Giovanetti, 19 A.2d 


A point for charge that, if jury found 
that defendant never knew until after 
her husband’s death that there was in- 
surance policy issued at request of 
husband’s employer, jury must not con- 
sider such policy as possible motive for 
murder, should have been affirmed un- 
der evidence.—Commonwealth y. Gio- 
vanetti, 19 A.2d 119. 

In prosecution for murder of defend- 
ant’s husband, point for charge that 
there was no evidence of any family 
discord or quarrels between defendant 
and husband and uncontradicted evi- 
dence was that defendant showed noth- 
ing but friendliness, love, and affection 
for husband should have been affirmed 
under evidence.—Commonwealth vy. Gio- 
vanetti, 19 A.2d 119. 

In prosecution for murder of defend- 
ant’s husband, point for charge that 
jury must find that defendant never ap- 
plied for a single policy of insuranee 
on husband’s life or had anything to do 
with effecting insurance should have 
been affirmed with slight change of 
phraseology, in view of insurance 
agent’s testimony that policies were 
taken out by husband.—Commonwealth 
v. Giovanetti, 19 A.2d 119. 

§ 604 

Cal. In prosecution of watchman for 
murder of one who entered open pit 
silica mining property to steal gasoline, 
defended on ground that watchman was 
resisting commission of felony, in view 
of statute defining entry of mine or any 
underground portion thereof with in- 


- \ 

it larceny as bi 
struction defining ‘mine’ as a su 
ranean cavity or passage, especially a 
pit or excavation in the earth, from 
which metallic ores or other mineral — 
substances are taken by digging, was 
too restricted. Pen.Code, § 195; § 197, 
subd. 2; § 459; St.1939, pp. 1072, 1108, 
§§ 2200, 2601.—People v. Silver, 108 P. 
2a 4, 16 Cal.2d 714, prior opinion 102 
P.2d 763. 

In prosecution of watchman for mur- 
der of one who entered open pit silica 
mining property to steal gasoline, de- F 
fended on ground that watchman was : 
resisting commission of felony, in view 
of statute defining entry of mine or any 
underground portion thereof with in- : 
tent to commit larceny as burglary, de- 
fendant was entitled to instruction de- 
fining “‘mine’”’ as including all mineral- 
bearing properties of whatever kind © § 
or character, whether underground, 4 
quarry, pit, well, spring, or other ‘ 

‘ 
P 
q 


source, and defining ‘‘mineral’? as in- 
cluding all mineral products, and stat- 
ing that properties used in working 
or developing mine are to be deemed 
affixed to mine. Pen.Code, § 195; § 197, 
subd. 2; § 459; St.1939, pp. 1072, 1108, : 
§§ 2200, 2601.—People v. Silver, 108 P. 
2d 4, 16 Cal.2d 714, prior opinion 102 
P.2d 763. 
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Colo. In homicide prosecution : 
against physician who allegedly per- z 
formed abortion on deceased, an in- 
struction that an “instrument,” as re- ¥ 
ferred to in the information and in- 
structions, is any object which is used 
for the purpose of causing an abortion 
or miscarriage, gave too broad a defini- 
tion to the word “instrument.” 35 C. 
S.A. ¢c. 48, § 56-—Polly v. People, 108 
P.2d 220. 

Ky. In murder prosecution, instruc- 
tions were not erroneous because fail- 
ing to define a deadly weapon notwith- 
standing alleged doubt as to the char- 
acter of instrument used to cause death. 
—Bates v. Commonwealth, 143 S.W.2d 
730, 284 Ky, 1. . 

Ky. Where evidence establishes that 
wound was inflicted with some sort of 
instrument other than the bare hand or 
even the bare fist of defendant, accused 
of striking and wounding another with 
intention of killing but from effects of 
which death did not ensue, whether the 
instrument employed was a “deadly 
weapon” becomes a question for jury 
under proper instructions, but if the 
instrument employed was one which in 
law is such a weapon per se, then no 
instruction defining what is or what is 
not a deadly weapon need be given. 
Ky.St. § 1166.—Perry v. Commonwealth, 
151 S.W.2d 377, 286 Ky. 587. 

Metallic knucks constitute a ‘“‘weap- 
on’’, since they are offensive and defen- 
sive instrumentalities manufactured 
only for the purpose of committing of- 
fensive or defensive acts, and in prose- 
cution for striking and wounding a 
woman with intention of killing her 
but from the effects of which she did 
not die, if testimony had left no doubt 
that defendant had struck woman with 
metallic knucks and severely injured 
her, no instruction defining what was 
or what was not a deadly weapon 
would have been necessary, but where 
testimony as to character of instrument 
used was not cleur and positive, an in- 


struction was necessary.—Perr v. 
Commonwealth, 151 S.W.2d 377, 286 
Ky. 587 

In prosecution for striking and 


wounding a woman with intention of 
killing her, but from the effects of 
which she did not die, instruction that 
the weapon must be found to be a 
deadly one when used in the way and 
manner employed by defendant re- 
quired a finding that weapon employed 
by defendant was a deadly one only 
when used in the way and manner em- 
ployed by defendant in the case at bar, 
and was substantially correct. Ky.St. 
§ 1166.—Perry v. Commonwealth, 151 
S.W.2d 377, 286 Ky. 587. 

Tex.Cr.App. In prosecution for mur- 
der an instruction predicated on stat- 
utory provision that the instrument or 
means by which the homicide was com- 


dered in j 


i 0 
he ints t of the accused Bhoult: 


mn given since such statute 
had. been repealed, Pen.Code 1925, art. 
‘ (1261. —Smart v. State, 146 S.W.2d 397. 
Tex.Cr.App. In murder prosecution 
Shere evidence established that after 
deceased, an 18 year old boy, hit ac- 
cused with stick, the accused took the 
stick away from deceased and struck 
deceased a blow which fractured his 
skull and caused his death, accused was 
not entitled to requested charge that 
the stick, which was a green pine slab, 
6 feet long and about 2 or 8 inches in 
thickness, was not a “deadly weapon” 
in the hands of accused, who was a 
30 year old man weighing 187 pounds. 
—Simons vy. State, 149 S.W.2d 103. 


§ 606 

Ga. In murder trial, instructions 
that deceased’s wounds, inflicted by de- 
fendant, need not have been mortal in 
: themselves for jury to attribute de- 
ceased’s death to defendant, but that 
it is sufficient if they were primary 
cause, which produced other secondary 
causes from which death resulted, and 
that defendant was guilty of homicide, 
f if he inflicted grievous wounds on de- 
( ceased under circumstances rendering 
eth defendant criminally liable for some 
m grade of such offense, though deceased 

a may have died from other causes set 

1 in motion by such wounds, if they con- 
tributed to deceased’s death, were prop- 
er, full, and fair to defendant.— Wilson 
v. State, 10 S.E.2d 861, 190 Ga. 824. 

Til. Where there was no evidence 
warranting an instruction on the law 
of self-defense in homicide prosecution, 
instruction that the fact that other 

an causes contributed to the death of de- 

~~ ceased ~ does not relieve a person in- 

_  flicting an injury on another of re- 
a sponsibility if such injury contributed 
mediately or immediately to the death 
a but ignoring the defense of self-de- 
f fense was not error.—People v. Sink, 30 
N.B.2d_ 40, 374 Til. 480. 

Tex.Cr.App. In murder prosecution 
wherein evidence established that ac- 
cused struck deceased with club which 
accused had taken away from deceased 

. after deceased struck accused, a charge 
a on intervening cause was not required 
ae by the evidence.—Simons y. State, 149 
a S.W.2d 103 
_ § 607 


Ky. In prosecution for maliciously 
eutting and wounding another with a 
deadly weapon with intent to kill, fail- 
ure to tell the jury whether person 
attacked lived or died was not error 
where such person appeared at the 
trial and ‘testified. Ky.St. § 1166.— 
Smith vy. Commonwealth, 145 S.W.2d 
51, 284 Ky. 468. 

§ 611 
E- Ga. In_ prosecution for murder of 
i. deputy sheriff during raid on _ still 
mM operated by accused, instructions as to 
a! respective duties and rights of deputy 
> as an arresting officer and of accused 
a in submitting to arrest or’ resisting 

BI, were neither incorrect nor argumenta- 
q tive. Code 1933, §§ 26-1007, 27-207.— 
: Morton v. State, 10 S.H.2d 8386, 190 Ga. 

Tex.Cr.App. In murder prosecution, 
where accused asserted affirmative de- 
fense that he had not intended ‘to hit 
or kill deceased but merely shot in an 
effort to stop him, charge on accidental 
homicide that jury should acquit if 
they found that accused shot his pistol 
for purpose of causing deceased to stop 
and was not guilty of any negligence 
or carelessness in doing so, tended to 
lead jury to believe that accused could 
be held guilty of murder if he was neg- 
ligent and careless in discharging hig 
pistol and therefore was insufficient to 
present the affirmative defense.—Burt v. 
State, 145 S.W.2d 886 

W.Va. In murder prosecution, trial 
court properly refused to give defend- 
ant’s requested instruction that if de- 
ceased and a constable went on the de- 
fendant’s property without authority, 
then the jury should find that they 
were trespassers and entered on the 
property at their own risk, since the in- 
struction might reasonably have. been 
interpreted by the jury to warrant the 
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cea of treapa passer—State v. Rob-_ 


erts, 11 $.E.2 
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Ind. In prosecution for first degree 
murder, where issue was whether de- 
fendant was sane at time of homicide, 
and there was evidence that defendant 
habitually used intoxicants and might 
have been intoxicated at time of homi- 
cide, an instruction that defendant’s 
mental condition, whether such condi- 
tion was occasioned by voluntary in- 
toxication or otherwise, was a factor 
to be considered was not improper. 
—Warren v. State, 33 N.H.2d 105 

N.C. In homicide prosecution, fail- 
ure to instruct on question as _ to 
whether defendant was mentally capa- 
ble of committing the crime was not 
error, where there was no _ evidence 
that the defendant was not capable of 
knowing and understanding what_ he 
was doing.—State v. Miller, 14 8.H.2d 
522, 219 N.C, 514. 

N.C. In murder prosecution, where 
there was no evidence in record tend- 
ing to show that defendant was _ in- 
sane,’ trial court’s charge that there 
was no evidence of insanity in case, 
and that jury would not consider any, 
was not error.—State v. Melvin, 14 
E.2d 528, 219 N.C, 8. 

Ok1. Cr.App. In murder prosecution, 
wherein defendant pleaded self-defense 
and temporary insanity, the court 
could charge on each of those issues in 
separate instructions, and was not re- 
quired to combine those issues in the 
same instruction—Abby v. State, 114 
P.2d 499, rehearing overruled 115 P.2d 
266. 

Wash. In first degree murder prose- 
cution, instruction that jury must be 
convinced that defendant’s mind was 
diseased to such extent that he was un- 
able to perceive the moral qualities of 
the act with which he was charged 
was not objectionable as placing undue 
burden on defendant.—State v. Davis, 
108 P.2d 641: 

In first degree murder prosecution, 
refusal of instruction regarding jury’s 
duty to find defendant not guilty if 
jury determined that he was insane at 
time of commission of homicide was not 


‘error in view of instructions given and 


fact that requested instruction em- 
bodied an incorrect statement of law 
on a collateral matter.—State v. Davis, 
108 P.2d 641. 

In first degree murder prosecution, 
requested instruction that if defendant 
was insane at time of commission of al- 
leged offense, or if he was insane dur- 
ing trial, verdict would be “not guilty 
on account of insanity’, was properly 
refused.—State v. eae 108 P.2d 641. 


Ga. In murder prosecution, charge 
that voluntary drunkenness is no ex- 
cuse for a crime eommitted by a person 
so affected was_ proper.—Holland vy. 
State, 13 S.H.2d 347, 191 Ga. 608. 

Ind. In prosecution for first degree 
murder, where issue was whether de- 
fendant was sane at time of homicide, 
and there was evidence that defendant 
habitually used intoxicants and might 
have been intoxicated at time of homi- 
eide, an instruction that defendant’s 
mental condition, whether such condi- 
tion was occasioned by voluntary intox- 
ication or otherwise, was a factor to be 
considered was not improper.—Warren 
vy. State, 33 N.H.2d 105, 

Ky. in murder prosecution, refusal 
to give specific instruction on legal ef- 
fect of defendant’s drunkenness was 
proper where drunkenness would not 
entitle defendant to acquittal, but could 
only have reduced hig offense from 
murder to voluntary manslaughter, 
which latter offense was included in 
the trial court's instructions.——Chism 
v. Commonwealth, 150 S.W.2d 694, 286 
Ky. 314. 

Miss. In murder prosecution, in- 
struction submitting issue of whether 
voluntary intoxication would constitute 
a defense was not erroneous on ground 
that accused had not drunk any whisky 
during two days preceding the homi- 
cide, ‘where it was shown that drugs 
were administered on day of homicide 
because of condition produced by volun- 
tary intoxication, that condition still 


prevailed at time drugs were cumbia” 

and that giving of drugs was deeme 
necessary because of condition pro 
duced by such intoxicationHand Nee, 
State, 200 So. 258. : 
N.C, While intoxication is an affirm- 
ative defense in murder prosecution, mn 
special plea is required, and to avai 
defendant and require ‘trial court t : 
explain and apply the law in respect or 
thereto, there must be some reo et | ly 
tending to show that defendant’s men- 
tal processes were so overcome by ex-" 
cessive use of liquor or other intoxi 
cants that he has temporarily, at least, 
lost capacity to think and plan. —State — 
ie rca 11 S.H.2d 469, 218 N.C. 


In murder prosecution, defendant is 
not relegated to his own testimony : 
establish affirmative defense of into 
eation, but it is sufficient if testimony ~ ( 
of any/witness tends to establish the{ 
fact, but it must be made to appear 
affirmatively in some manner that suc 
defense is relied upon to rebut pre 
sumption of sanity before the meer 
becomes a part of the law of the cas 
which trial judge must explain. a 
apply to the evidence.—State vy. Cur 
ton, 11 S.H.2d 469, 218 N.C. 491, — 
In murder prosecution, evidence - 0) 
defendant’s intoxication was not suffi- — 
cient to require trial judge to charge — 
jury on doctrine of intoxication as 
defense, though testimony of witnesses 
for state and of defendant showed th U9) 
defendant had _ been drinking.—State y. 
Cureton, 11 S:H.2d 469, 218 N.C. 491. — 
Tex.Cr. App. Refusal ‘to give request. 
ed instruction that defendant was n 
guilty if defendant, due to into 
tion, did not have specifie i 
kill person assaulted at the very 
of the assault, was proper, since 
intoxication does not excuse the co 
mission of an offense. Vernon’s An 
oi pres 386.—Adams vy. State, 144 8 
2 


e) 
fnough it might mitigate it to ede 
extent, from murder in first degree 
murder in second degree, was not er- 
roneous under evidence, and if defen 
ant’s counsel wished further explana 
tion he should have so requested.— _ 
Harris v. State, 2 So.2d 431. si 
Instructions on voluntary ma 
slaughter merely submitting issue. o 
guilt on belief by jury that defendant 
cut and killed decedent, not in his ne-— 
cessary or apparently necessary self-— 
defense, but in sudden affray or sudden 
heat and passion under provocation or 
dinarily calculated to excite the pas- 
sions beyond control, were not ie yi 
eous because of failure to state that the 
act must have been unlawfully, wilful- 
ly, intentionally, or feloniously com- — 
mitted.—_Fields v. Commonwealth, | 152 
S.W.2d 281, 287 Ky. 27. 
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Cal.App. In murder 
court properly charged 
language that homicide 
under enumerated circumstances, , 
that when defendant is the assailant or 
is engaged in mutual combat, he must 
in good faith endeavor to decline fur- — 
ther struggle, where there was sub- 
stantial evidence that defendant was the © 


aggressor. Pen.Code, § 197.—People vy.) 

Soules, 106 P.2d 639. ¥ 
Ga, Instruction that ‘justifiable 

homicide’ is the killing of a human 


being by commandment of the law, in 
execution of public justice, by permis- 
sion of the law in advancement of pub- 
lie justice, in self-defense, or in de- 
fense of habitation, property or person 
against one who manifestly intends or 
endeavors by violence or surprise to 
commit a felony on either, or against 
any person who manifestly intends and 
endeavors in a riotous or tumultuous 
manner to enter the habitation of an- 
other for purpose of assaulting or of- 
fering personal violence to any person 
dwelling or being therein, was not mis- 
leading or confusing.—Walton vy. State, 
10 S.H.2d 755, 190 Ga. 746, 

Instruction defining “justifiable 
homicide’ was not objectionable on 


§ 616 


ground that it would lead jury to un- 
derstand that under the evidence ques- 
tion of justifiable homicide was in- 
volved and that if no such question was 
shown, verdict of guilty of murder 
was required to be returned.—Walton 
' -v. State, 10 S.H.2d 755, 190 Ga. 746. 

Instruction defining ‘justifiable homi- 
cide” was not erroneous on ground that 
‘there was no evidence and no issue in 
ease to support the instruction.—Wal- 
ton v. State, 10 S.H.2d 755, 190 Ga. 746. 


re ee 


et 


icide”’ was not objectionable on ground 
that it restricted jury to issue of guilty 
of murder or not guilty of murder, on 
aecount of justifiable homicide.—Wal- 
ton v. State, 10 S.H.2d 755, 190 Ga. 746. 

Ga. In prosecution for the murder 
of a bailiff who was about to enter 
defendant’s home or was seeking en- 
trance for purpose of arresting de- 

‘fendant without a warrant, in absence 
of evidence to show that arrest without 

‘warrant would have been authorized, 
~eourt erred in charging jury that part 
of statute declaring circumstances un- 
der which an arrest may be lawfully 
made without a warrant and in not 
also instructing that under the evidence 
arrest would have been illegal. Code 
“f 1933, § 27-207.—McIntosh yv. State, 13 
$.E.2d.770, 191 Ga. 736. ‘ : 

_In prosecution for murdering a_bail- 
iff who was about to enter defendant’s 
home or was seeking entrance for pur- 
pose of arresting defendant without a 
warrant, instruction that if jury found 
from evidence that deceased was an of- 
\ ficer, a bailiff, and without warrant 
or legal authority, or thet he was only 
a private individual who sought to ar- 
rest defendant, then defendant would 

have had right to resist such arrest 

with force proportioned to that be- 
ing used by the officer, and no more, 
and that if jury found that he ‘did 
this, and the killing was without 
malice, then he would not be guilty of 
any offense’, was erroneous, since if 
other stated conditions existed, de- 
fendant should have been acquitted 
regardless of question of malice.—Mc- 
- Jntosh y. State, 13 S.H.2d 770, 191 Ga. 
‘736. 

In prosecution for murder of a_bail- 
iff who was about to enter defendant’s 
home or was. seeking entrance for 
purpose of arresting defendant without 
a warrant, instruction that if deceased 
was attempting to arrest defendant un- 
—s-« Jawfully without using force, and _ de- 

 fendant shot and killed him, defendant 

would be guilty of murder unless he 
was acting under the fears of a rea- 
sonable man as to certain stated mat- 
ters, was erroneous, since it ignored 
and excluded the principle that if a 

person kill another to avoid an illegal 
arrest, not in a spirit of revenge, the 
homicide is generally manslaughter 
and not murder.—McIntosh y. State, 
18 S.H.2d 770, 191 Ga. 736. 

Ohio App. In prosecution of three de- 
fendants for murder of policeman while 
policeman was searching with other of- 
ficers for participant in robbery, charge 
requiring state to prove beyond rea- 
sonable doubt that policeman had war- 
rant for arrest of defendant or had 
given notice of intention to arrest de- 
fendant or some person then occupying 
dwelling house and was refused admit- 
tance, and that otherwise policeman’s 
forcible entry was illegal and jury must 
acquit, was as favorable to defendant 
as possible.—State v. Dingledine, 33 
N.B.2d 660, appeal dismissed 20 N.B.2d 
367, 185 Ohio St. 251. 
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Ala.App. In murder prosecution, de- 
fendant’s requested charge that if de- 
‘ceased had committed felony in de- 
fendant’s presence, defendant had right 
to use any force that was reasonably 
necessary to apprehend deceased, was 
properly refused where there was no 
evidence which would have justified 
Jury in finding that deceased had com- 
mitted a felony.—Glass v. State, 198 So. 
70, certiorari denied 198 So. 72. 

Ala.App. Charge that arresting offi- 
cer may not strike an unnecessary blow 
but that officer is judge of the force to 
be applied was properly refused ag ar- 
gumentative and as an improper state- 


Instruction defining ‘“‘justifiable hom-., 
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HOMICIDE — 
ment of law that officer in making ar- 
rest may apply only such force as is 
reasonably necessary to accomplish 
purpose, irrespective of personal belief 
of officer in regard thereto.—Dyson vy. 
State, 2 So.2d 784, certiorari denied 2 
So.2d 787. 

In prosecution of police officer for 
manslaughter for death resulting from 
injuries inflicted while making an ar- 
rest, charges that, even though threats 
against accused allegedly made by de- 
ceased were not communicated to ac- 
cused, jury might consider such 
threats, if it believed that they were 
made, in ascertaining who was the ag- 
gressor and determining the degree of 
the offense, were argumentative and 
properly refused.—Dyson v. State, 2 So. 
2d 784, certiorari denied 2 So.2d 787. 

In prosecution of police officer for 
manslaughter for death resulting from 
injuries inflicted while making an ar- 
rest, charge that jury should consider 
evidence as to character of accused and 
of deceased for purpose of determining 
who was the aggressor was properly 
refused, since evidence raised no issue 
as to who was the aggressor because 
an officer making a lawful arrest is 
justified in using such force as is rea- 
sonably necessary to accomplish his 
purpose.—Dyson v. State, 2 So.2d 784, 
certiorari denied 2 So.2d 787. 

Tex.Cr.App. In murder prosecution, 
where accused with hammer in hand 
and accompanied with brother pursued 
deceased to place where assault was 
made on deceased, allegedly because 
accused was attempting to arrest the 
deceased for an assault upon accused’s 
brother who received a slight wound at 
hands of deceased, and accused wrested 
control of his brother from officer who 
appeared at scene and two of them 
fled together from the scene, evidence 
did not warrant instruction that ac- 
cused had a right to arrest the de- 
ceased and in doing so had a right to 
use all reasonable force necessary to 
apprehend him. Code Cr.Proc.1925, 
art. 212.—Martinez v. State, 152 S.w. 


2d 369. 
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Ga. In murder trial, court did not: 
err in failing to state contentions of 
the state and accused in charge to jury, 
give instructions as to jury’s right to 
consider truthfulness of such conten- 
tions, and charge that homicide was 
justifiable and defendant entitled to ac- 
quittal, if jury believed his statement 
that fatal shot was fired. as deceased 
approached defendant with heavy 
wrench or iron in threatening manner. 
—Holley v. State, 14 S.H.2d 103, 191 
Ga. 804. 

Tex.Cr.App. A charge on right of 
self-defense does not become material, 
unless accused did some affirmative act 
under claim of self-defense.—Huntsman 
v. State, 143 S.W.2d 587. 
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Ga. In murder prosecution, where 
statutory principles relating to justifi- 
able homicide and _ the necessity of 
showing the fears of a reasonable man 
on part of defendant were given and 
defined with essential accuracy in their 
relation to self-defense, charging that 
the danger must be pressing and urgent 
or apparently so and that the means 
to carry out the injury that the party 
feared must be at hand was not er- 
roneous. Code 1933, §§ 26-1011, 26-. 
1012.—Morton vy. State, 10 S.H.2d 836, 
190 Ga, 792. 

Ky. In murder prosecution, instruc- 
tion on defendant’s guilt of murder or 
voluntary manslaughter containing 
negation relating to defendant’s right 
of self-defense as defined in instruc- 
tion submitting that right against de- 
cedent, an innocent bystander, was er- 
roneous for failure to refer to instruc- 
tion covering right of self-defense in 
relation to those participating in fight 
and extending it to the accidental 
killing of a bystander, but error was 
not prejudicial in view of instructions 
as a whole.—Bowman v. Commonwealth, 
143 S.W.2d 1051, 284 Ky. 103 

Ky. In prosecution for shooting and 
wounding with intent to kill, seif-de- 
fense instruction directing acquittal if 


be 


Seat. Vik Shae es ts 
it was necessary for defendant to shoot pa te. 
in order to protect himself, without Pa 


stating that defendant was justified in — 
shooting if in exercise of reasonable 
judgment it was necessary to do so, 
was erroneous as making the jury and 
not defendant judge of whether he was 
in danger.—McClain v. Commonwealth, 
144 §.W.2d 816, 284 Ky. 359. x 

Ky. In prosecution ‘for homicide 
where accused, claimed shooting was 
done in sudden affray in self-defense, 
self-defense instruction should contain 
the words at an appropriate place, 
“real or to the defendant apparent”.— 
Vaughn v. Commonwealth, 151 S.W.2d 
778, 286 Ky. 712. : 

Mo. An instruction on _ self-defense 
in murder prosecution was not er- 
roneous on grouud that it failed to di- 
rect jury that defendant had a right 
to act upon appearance, where jury 
was told that it was not necessary to 
such defense that the. danger should 
have been real or actual, or that it 
should have been impending and im- 
mediately about to fall upon him.— 
State v. Miller, 143 S.W.2d 241. 

In murder prosecution, an instruction 
that if defendant voluntarily entered 
into the difficulty he could not justify 
himself on ground of self-defense was 
erroneous, in that it was so broad and 
unqualified as to include even volun- 
tary acts of defendant done in self-de- 
fense.—State v. Miller, 143 S.W.2d 241. 

In murder prosecution, refusal of 
trial court, in instructing on self-de- 
fense, to tell jury it was not necessary 
for defendant to nicely measure proper 
quantity of force necessary to repel the 
assault, was error.—State v. Miller, 143 
S.W.2d 241. 

Okl.Cr.App. In murder prosecution, 
wherein defendant pleaded self-defense 
and temporary insanity, the court could 
charge on each of those issues in sep- 
arate instructions, and was not. re- 
quired to combine those issues in the 
same instruction—Abby v. State, 114 
oe 499, rehearing overruled 115 P.2da 

Tex.Cr.App. In trial for assault to 
murder, trial court’s charge to acquit if 
jury believed from evidence, or had rea- 
sonable doubt, that prosecuting witness 
was making or about to make what ap- 
peared to defendant, as viewed from his 
standpoint at time, an unlawful attack 
on him, was not erroneous as requiring 
jury to view all circumstances from 
it pramuelne rather than that of 
efendant.—Huntsman y. Stat : 
W.2d 587. Tee oa 

Tex.Cr.App. In homicide prosecution, 
charge relating to law of threats in 
language of statute relating to threats 
and character of deceased was not er- 
ror. Vernon’s Ann.P.C. art. 1253.— 
Johnson v. State, 143 S.W.2d 771. 


Tex.Cr.App. Instruction that if ac- 
cused struck deceased with a hammer 
as a means of self-defense, believing at 
the time that he did so, if he did, that 
he was in danger of losing his life, or 
of suffering serious bodily injury at the 
hands of deceased, or if there was rea- 
sonable doubt thereof, then accused was 
not guilty, was erroneous as being too 
restrictive, and court should have em- 
braced within the charge the element of 
self-defense under apparent danger.— 
Wright v. State, 143 S.W.2d 949, 
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Ga. In prosecution for murder of 
deputy sheriff during raid on still 
operated by accused, charging the rule 
as to creating an emergency and taking 
advantage thereof, as applied to self- 
defense, was proper over objection that 
such instructions were confusing as to 
the law of justifiable homicide and self- 
defense, and that they excluded from 
consideration the acts of deputy, not- 
withstanding possible applicability of 
principle that provocatory acts may in 
some instances be sufficient to arouse 
the fears of a reasonable man that his 
life is in danger—Morton y, State, 10. 
S.E.2d 836, 190 Ga. 792. 

§ 621 

Ala.App. In murder prosecution, 
trial court properly refused to give de- 
fendant’s requested instruction that in 
considering question of self-defense, 


AVAL fe bene 


d in takin 
intelligence of defend- 


j deg 
ant, that what might appeal to him as 


imminent danger and cause him to act, 
might not so appear to one of more in- 
telligence, and that it would still be 
self-defense if, from the evidence, jury 
found that defendant believed himself 
in imminent danger.—Coates vy. State, 
199 So. 830, 29 Ala.App. 616. ° 

Cal.App. In murder ™ prosecution, 
court erred in refusing to give instruc- 
tion that a person in the exercise of 
his right of self-defense, not only has 
a right to stand his ground and de- 
fend himself when attacked, but he 
may pursue his adversary until he 
has secured himself from danger.— 
People v. Carson, 110 P.2d 98. 

Cal.App. In murder prosecution, 
where jury was instructed that person 
acting in self-defense may pursue his 
adversary until he has secured_himself 
from danger, court properly refused to 
add to instruction additional statement 
that right of pursuit existed though as- 
sailant had withdrawn from combat, if 
defendant had reasonable ground to 
apprehend that he would return and 
renew the assault.—People v. Gioyanni, 
113 P.2d 912. 

Ga. In prosecution for murder of 
wife, charge that if defendant created 
an emergency which caused son to un- 
dertake to defend himself and his moth- 
er, and that if defendant then shot to 
repel apparent danger, the defendant 
would not be justified in defending 
himself, was not erroneous because it 
referred in terms to the parties or be- 
eause allegedly impressing jury with 
fact that emergency had been created 
by defendant, or because of absence 
of charge that if no emergency had 


“been created by defendant, such charge 


should be disregarded.—Thompson v. 
State, 11 S.0.2d 795, 191 Ga. 222. 

Ga.App. Where defendant charged 
with murder was convicted of involun- 
tary manslaughter in the commission 
of an unlawful act, charge dealing 
with question of reasonable fears as 
constituting circumstances justifying a 
homicide was not objectionable. Code 
1933, § 26-1012.—Kimball vy. State, 10 
S.B.2d 240. 

Ga.App. Instruction that if deceased 
was an officer and without legal author- 
ity or only a private individual who 
sought to arrest accused’s son, then the 
son had right to resist such arrest with 
force proportioned to that being used 
by the officer and no more, and if he 
did so and killed the officer “and the 
killing was without malice’, then he 
was not guilty of any offense was er- 
roneous because of the quoted qualifi- 
eation, since if other conditions existed 
then accused should have been acquit- 
ted, regardless of question of malice.— 
MelIntosh v. State, 14 S.H.2d 235, 64 
Ga.App. 775. 


Ky. In homicide prosecution, when 
the safe means of escape are those 
which appeared to defendant in exer- 
cise of a reasonable judgment on de- 
fendant’s part, the phrase ‘‘safe means 
of escape’ in a_ self-defense instruc- 
tion is not erroneous because safety of 
means is made applicable to that which 
appeared to defendant in exercise of 
defendant’s reasonable judgment in im- 
mediate circumstances.—Farley v. Com- 
Seek a 145 S.W.2d 100, 284 Ky. 
536. 

In homicide prosecution, a_ self-de- 
fense instruction that if jury believed 
that at time defendant shot deceased, 
if defendant did so, defendant in good 
faith believed, and had. reasonable 
grounds to believe, that he was in dan- 
ger of death or great bodily harm, at 
deceased’s hands, and there appeared to 
defendant, in exercise of a reasonable 
judgment, ‘no other safe means of 
averting the danger,” either real or 
apparent, eacent to shoot deceased, 
jury should find defendant not guilty, 
was not erroneous for use of quoted 
words.—lFarley v. Commonwealth, 145 
$.W.2d 100, 284 Ky. 536. 

Ky. Instructions which in generally 
approved form informed jury that ac- 
eused could not be convicted if jury 
believed from the evidence that in 


shooting deceased accused acted in 


g into ac- sh 
his necessary or apparently necessary 


ane 
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self-defense sufficiently presented de- 
fense of self-defense—Bowling v. Com- 
peewee 147 S.W.2d 73, 285 Ky. 


_Ky. Instruction that if jury _be- 
lieyed that defendant when he killed 
deceased reasonably believed that he 
was in danger of bodily harm at the 
hands of deceased, and that it was 
necessary, or believed by defendant, in 
the exercise of reasonable judgment, 
to be necessary, to wound or kill de- 
ceased to avert that danger, real or to 
defendant apparent, then jury should 
find defendant not guilty on ground 
of self-defense and apparent necessity, 
was not, when considered as a whole, 
erroneous on ground that it left to the 
jury rather than to the defendant the 
decision whether defendant was in 
danger of death or bodily harm.— 
Jackson v. Commonwealth, 147 S.W.2d 
715, 285°" Ky. 318: 

La. In manslaughter prosecution, 
the giving of an instruction containing 
statement that the shooting and killing 
of an assailant after he has been dis- 
armed and while he is standing with 
his back to the slayer is murder and 
not justifiable in self-defense, and that 
if a person inflicted a wound upon an- 
other while acting in self-defense and 
afterwards inflicted another after his 
antagonist had declined all further 
combat and was fleeing from him and 
each wound was sufficient to haye pro- 
duced death, he may be adjudged guil- 
ty of murder in inflicting the last 
wound was not prejudicial error.— 
siete y. Richey, 3 So.2d 285, 198 La. 


Ok1.Cr.App. In homicide prosecution, 
wherein defendant sought to establish 
that he acted in self-defense, instruc- 
tions that evidence had been offered 
for purpose of showing reputation of 
deceased as a violent, quarrelsome, tur- 
bulent and dangerous man, and of 
showing that deceased was guilty of 
acts of violence towards other persons 
prior to alleged homicide and that de- 
fendant had heard of such acts, and 
that such evidence should be considered 
in connection with all the evidence in 
ascertaining whether defendant at time 
of difficulty reasonably and in good 
faith believed that he was in danger 
of losing his life or receiving great 
bodily injury at hands of deceased, 
properly protected rights of defendant. 
—Fleetwood v. State, 109 P.2d 240. 


Tex.Cr.App. In prosecution for as- 
sault to murder, an instruction, which 
set out accused’s right of self-defense 
against an attack or threatened at- 
tack which reasonably put accused in 
apprehension of suffering bodily in- 
jury, was not objectionable as limiting 
right of self-defense to actual or ap- 
parent danger of suffering death or 
Serious bodily injury.—Wilson v. State, 
145 S.W.2d 890. 

Where there is evidence, viewed 
from the accused’s standpoint, that ac- 
cused. was in danger of a threatened 
attack at the hands of more than one 
assailant, the court should instruct the 
jury that accused had a right to de- 
fend himself against either or both 
such assailants.—Wilson v. State, 145 
S.W.2d 890. 

Tex.Cr.App. In murder prosecution 
where court gave an instruction cover- 
ing law of self-defense, instruction on 
provoking difficulty was not objection- 
able as an unwarranted limitation of 
defendant’s right to defend himself.— 
Jamison y. State, 148 S.W.2d 405. 

In murder prosecution, where court 
charged on provoking difficulty, further 
charge that defendant had right to arm 
himself for protection and that his ac- 
tion in doing so did not forfeit or im- 
pair’ his right of self-defense was not 
too restrictive—Jamison vy. State, 148 
S.W.2d 405. 

Tex.Cr.App. In murder prosecution, 
charge on self-defense was not subject 
to attack on ground that court required 
the jury to view transaction resulting 
in deceased’s death as it appeared to 
jury at the time of trial rather than 
as it appeared to accused at time of 
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killing.—Simons yv. State, 149 §.W.2d — Ce 


Tex.Cr.App. A charge on self-de- | 
fense which places on one accused of 
homicide the burden of establishing 
that defense beyond a reasonable doubt — 
is erroneous.—Pena vy. State, 151 S.W. 
2d 598. sae ‘ 

_ Qex.Cr.App. In trial for assault with 
intent to murder, instruction to acquit, 5 
if it reasonably appeared to defendant 
from his standpoint’ that he was in 
danger of serious bodily injury and 
that assault was necessary to defend 
himself against what appeared to him 
to be unlawful attack, was erroneous ~ 
as restricting right of self-defense to 
defense against apprehended serious. 
bodily injury.—Cloudy v. State, 152 S._ 
W.2d 363. = 

Va. Instruction that, on a trial for 
murder, the law of ‘‘self-defense”’ is the — 
‘Yaw of necessity’, and the necessity 
relied on to justify the killing must — 
not arise out of the prisoner’s own 
misconduct, and, if the jury shall be-— 
lieve from the evidence that the pris- 
oner by his own misconduct brough 
about the necessity of killing the de-- 
ceased, then the prisoner cannot justi- 
fy the killing of the deceased by plea 
of necessity, unless he was without — 
fault in bringing about that necessity, _ 
was not’ erroneous.—McReynolds vy. eons 
PMO WA ae 15 S.E.2d "70, 1770 Vasa 
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Cal. In murder prosecution, defend- 
ed on ground of justifiable homicide . 
in resisting attempt to commit felony, 
but not on ground of self-defense, in- 
structions on self-defense were erron- 
eous and prejudicial to defendant.— © 
People v. Silver, 108 P.2d 4, 16 Cal.2d — 
714, prior opinion 102 P.2d 763. " 

Ga. In murder trial, charge to jury 
that homicide was justified and defend- 
ant should be acquitted, if jury believed. 
that he took deceased’s life under rea- 
sonable fear that defendant’s life was in 
danger or that felony was about to be — 
committed on him, and that jury might © 
consider words, threats, menaces and — 
contemptuous gestures, with all other | 
surrounding circumstances, in deter- 
mining whether defendant acted under — 
influence of reasonable fear was not er- | 
roneous as misleading and inapplicable p 
to facts in evidence.—Holley v. State, 
14 §.H.2d 103, 191 Ga. 804. ern 


Ga. Accused’s statement that he 

found his wife and deceased, who was ~ 
a female, having unnatural sexual re- — 
lations, that deceased left house at his. 

request but returned shortly thereafter 
with a rifle, and that accused shot her — 
to prevent deceased from killing him, — 
disclosed that accused relied on self- — 
defense, and hence charge with respect — 
to self-defense, which gave statutory — 
definition of “justifiable homicide”, was — 
sufficient without any reference to al- 
leged improper relations between de- 
ceased and accused’s wife or to right | 
of accused to kill in order to protect 
his home and marital relationship, 
where only evidence of such improper 
relationship was the statement by ac- 


cused. Code, § 26-1011.—Jackson vy. 
State, 15 8.H.2d 484. 
Ind. In. prosecution for assault,. 


where there was evidence of an affray 
and facts were such that defendant — 
might have contended that he was act: 
ing in self-defense, giving of instruc- 
tions upon law of self-defense was not. 
error, notwithstanding that defendant’s. 
counsel stated in opening argument 
that he did not intend to rely upon. 
self-defense as a defense.—Soucie vy. 
State, 31 N.H.2d 1018. 


Ky. In murder prosecution, it was. 
not error to qualify instruction cover- 
jing the right of self-defense in relation 
to those participating in fight and ex- ‘y 
tending it to the accidental killing of 4 
an innocent bystander by depriving de- 
fendant of the right of self-defense if 
he provoked or began the assault or 4 
entered into the affray when not appar- — 
ently necessary for his own defense, 
where there was abundant evidence 
that defendant entered into the affray 
of his own accord when no one was. 
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. attacking him—Bowman vy. Common- 
5 wealth, 143 S.W.2d 1051, 284 Ky. 103. 


Ky. Where there were no eyewit- 
nesses and defendant relied upon an 
alibi, and there was some evidence of 
a struggle at time of homicide, trial 
court properly instructed on the three 

' degrees of homicide and on self-defense, 
—Sewell y. Commonwealth, 144 S.W.2d 
* 223, 284 Ky: 183. 

Ky. In murder prosecution, trial 
court properly refused to give instruc- 
tion that defendant had the right at the 
time of the shooting to defend himself 
from impending danger from persons 
acting in concert with deceased where 
no material difference existed in testi- 
mony before trial court and testimony 
before Court of Appeals on prior ap- 
peal when it was held that court was 
not authorized to give such an instruc- 
tion.—Couch y. Commonwealth, 145 S, 
W.2d 49, 284 Ky. 445. 4 

Ky. In homicide prosecution, evi- 
dence authorized qualification of self- 

defense instruction wpon theory that 
murder was pursuant to a conspiracy, 
where it appeared that defendant and 
his two brothers met at place of shoot- 
ing, each armed with a deadly weapon, 
and that one of brothers had left the 
place a short while before following 
an argument with deceased, vowing to 
return and avenge his wrong.—Woods 
vy. Commonwealth, 147 8.W.2d 690, 285 


MSY. 210. 
Ky. In homicide prosecution against 
deputy sheriff who killed deceased 


while endeavoring to arrest him, con- 
* fining self-defense instruction to right 
- to defend against attack and assault 
of deceased only, when eyidence jus- 
tified inclusion of accused’s right to 

defend himself against both deceased 
and his brother, constituted prejudicial 
__ error.—Lovelace v. Commonwealth, 147 
"S.W.2d 1029, 285 Ky. 326. 

Ky. A defendant killing guest who 
- had not been requested to leave and 
as to whom no attempt at ejectment 
had been made, was not entitled to in- 
struction on right to act in defense of 

home, where defendant’s only attempt- 
ed justification of killing of guest was 
that defendant acted in defense of de- 
fendant’s father.—Sizemore y. Common- 
wealth, 148 S.W.2d 341, 285 Ky. 499. 
_ Ky. In prosecution of defendant for 
the murder of his wife, wherein he tes- 

tified that she was killed by a burglar, 
and denied that he made any attack 
on her, trial court properly refused to 
give requested instructions relating to 
manslaughter and self-defense, notwith- 
standing that there was evidence of a 
_ struggle-—Davenport v. Commonwealth, 

148 S.W.2d 1054, 285 Ky. 628. 

} Where a defendant testifies to facts 
showing how the killing occurred, and 
_ there is no room for any possible the- 
ory except that defendant is guilty of 
murder or that he is innocent, there 
is no reason for the court to give man- 
slaughter and self-defense instructions. 
—Davenport v. Commonwealth, 148 S. 
W.2d 1054, 285 Ky. 628. 

Miss. In murder prosecution, giving 

of instruction regarding defendant’s 

right to plead self-defense if defendant 
provoked the difficulty was error where 
there was no evidence that defendant 
provoked the difficulty but evidence 
was without any material conflict that 
difficulty was provoked by deceased.— 
- Thompson v. State, 200 So. 715. 


N.C. In prosecution against hus- 
band for murder of wife in woods near 
their home, husband’s testimony that 
he sent wife for a jar of whisky and 
that the last time he remembered see- 
ing her alive, she was standing up with 
a jar in her hands was insufficient to 
sustain plea of self-defense or to re- 
quire trial judge to charge the law of 
self-defense.—State v. Wall, 11 S8.H.2d 
880, 218 N.C. 566. 


N.C. In determining whether facts 
required trial judge without special re- 
quest to instruct jury upon law of 
self-defense, the fact that the testi- 
mony was contradictory was no con- 
cern of the trial or appellate court and 
testimony from which inference of: self- 
defense could be drawn was accepted 
as true.—State v. Greer, 12 S.H.2d 238, 
218 N.C, 660. 
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N.C. In prosecution for assault with 
a deadly weapon with intent to kill, 
where evidence raised an inference of 
self-defense which was not destroyed 
by contradictory evidence of the state 
and accused’s own declaration to oth- 
ers that the actual shooting was ac- 
eidental, trial judge without special re- 
quest therefor had duty of instructing 
jury upon law of self-defense and fail- 
ure to do so required new trial. C.S. 
§ 564.—State v. Greer, 12 S.H.2d 238, 
218 N.C. 660. 

Tex.Cr.App. .In murder prosecution, 
failure of court to charge on law of un- 
communicated threats was not error, 
where there were no facts requiring 
such charge.—Wright v. State, 143 S. 
W.2d 949, 

Tex.Cr.App. In murder prosecution, 
whether a charge regarding defendant’s 
right to arm himself for purpose of 
protection in event of aitack is too re- 
strictive must depend upun the circum- 
stances of the particular case.—Jami- 
son y. State, 148 S.W.2d 405. 

In murder prosecution, where it was 
defendant’s position that he believed 
deceased was going to his automobile 
for a gun when defendant shot de- 
ceased, but there was no suggestion in 
the testimony that defendant acted in 
defense of his wife, his children, or his 
property, failure to give instruction cov- 
ering defendant’s right to defend his 
wife, his property and his children was 
not error.—Jamison y. State, 148 S.W. 
2d 405. ; 

Instruction covering statute which 
provides in part that when homicide 
takes place to prevent murder, and the 
weapon or means used by the party 
attempting or committing such murder 
would have been calculated to produce 
that result, it is to be presumed that 
the person so using them designed to 
inflict the injury should be given when 
called for by the evidence. Vernon’s 
Ann.P.C. art. 1223.—Jamison vy. State, 
148 S.W.2d 405. 

In murder prosecution, there is no 
occasion to charge upon the presump- 
tion from the use of a deadly weapon 
by deceased if there is no evidence that 
deceased used a deadly weapon.—Jami- 
son v. State, 148 S.W.2d 405. 

In murder prosecution, where there 
was no testimony showing that de- 
ceased was armed, failure to give an 
instruction covering statute which pro- 
vides in part that when homicide takes 
place to prevent murder and weapon or 
means used by the party attempting 
or committing such murder would have 
been calculated to produce that result, 
it is to be presumed that the person so 
using them designed to inflict injury, 
was not error. Vernon’s Ann.P.C. art. 
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Engen poangon v. State, 148 S.W.2d 
Tex.Cr.App. Where the evideuce 


raises the issue of use of deadly weapon 
by deceased, it is an absolute presump- 
tion that deceased intended to inflict 
injury mentioned in statute providing 
that when homicide takes place to pre- 
vent murder, if weapon used by party 
attempting or committing such murder 
is such as would have been calculated 
to produce that result, it is to be pre- 
sumed that the person so using it de- 
signed to inflict the injury, and the 
provisions of the statute must be given 
in charge to the jury. Pen.Code 1925, 
pa rae, Meese v. State, 149 S.W. 


In prosecution resulting in conviction 
for murder without malice, where de- 
fendant testified that deceased had 
drawn his pistol and had it in his hand 
in an effort to kill defendant, and that 
defendant, believing that his life was 
in danger, drew his pistol and fired the 
fatal shot, refusing an instruction cov- 
ering statute regarding homicide taking 
place to prevent murder was error, re- 
quiring reversal. Pen.Code 1925, art. 
Tae Gen oe vy. State, 149 S.W.2d 


Tex.Cr.App. Where evidence merely 
showed that deceased attempted to at- 
tack accused with an ice pick, instruc- 
tion on self-defense was not error for 
failure to refer to use of a pistol by 
sprcherat hee peter for wea v. State, 150 S.W. 


d 395, 


jured party but that party was acci- 
dentally hit with a rock thrown by the 
injured party’s own son at a time when 
defendant was running away from 
scene of the difficulty, and issue of 
self-defense was not raised by _ testi- 
mony of either the state’s or the de- 
fendant’s witnesses, requested charge 
thereon, which was of most general 
character and did not even name any 
one against whom defendant was sup- 
posed to be defending, was properly 
Tefusetis PRuaUs y. State, 150 S.W.2d 
Tex.Cr.App. In murder prosecution 
where defendant testified that deceased 
eaught wrist of defendant and would 
not release her, telling her that she had 
to promise him not to “cheep” what 
had happened the other night, a charge 
on defendant’s right to resort to such 
means as appeared reasonably neces- 
sary to extricate herself from restraint 
obviated necessity of charge under 
statute regarding milder or lesser at- 
tack. Pen.Code 1925, art. 1224.—Mat- 
terson v. State, 152 S.W.2d 352. . 
Tex.Cr.App. In murder prosecution, 
defendant’s testimony that she asked 
deceased to let defendant out of truck, 
that when truck stopped deceased 
caught wrist of defendant and would 


not release her, telling her that she had. 


to promise him not to ‘‘cheep” what 
had happened the other night, and told 
her that he would choke her half to 
death, raised issue of illegal restraint 
and entitled defendant to an appro- 
priate instruction on law of her right 
to resort to such means as appeared to 
her to be reasonably necessary to ex- 
tricate herself from such_ restraint.— 
Matterson v. State, 152 S.W.2d 352. 
Tex.Cr.App. In murder prosecution, 


where accused and brother together 


made an assault upon deceased, special 
requested instruction that jury could 
consider knowledge, if any, of accused’s 
brother as to dangerous character of 
deceased, was properly refused in ab- 
sence of a showing that knowledge of 
accused’s brother as to dangerous char- 
acter of deceased was imparted to ac- 
cused.—Martinez vy. State, 152 S.W.2d 
369. 


§ 628 . 
Tex.Cr.App. In prosecution for as- 
sault to murder, evidence that accused 
at the time of the alleged offense was 
fighting with two men was suflicient to 
raise an issue as to accused’s right to 
defend himself against either or both 
adversaries, and therefore an instruc- 
tion, which limited the statement of 
the law of self-defense to accused’s 
right to defend himself against the 
victim of assault, only was erroneous, 
—Wilson v. State, ao S.W.2d 890. 


§ 

Tex.Cr.App. In trial for murder 
with malice, state’s testimony held te 
eall for charge to jury on provocation 
of difficulty or imperfect right of 
self-defense in conjunction with charge 
on murder without malice, so that 
court erred in failing to embody par- 
agraph dealing with such doctrine in 
fue charge.—Stapp v. State, 147 S.W.2d 
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Ga, In murder prosecution, charge 
that the law would not justify de- 
fendant in deliberately killing deceased 
for a past act, or an accomplished act 
of sexual intercourse with defendant’s 
fiancee, was not error, where the act 
was not imminent or about to take 
place, and the fact that such an act 
had previously taken place would fur- 
rete aaa ierela pete ea nor mitiga- 
ion for the killing.—Johnson y. 
15 S8.H.2d 786. e Nit giaes 
Ga.App. In prosecution for assault 
with intent to murder, failing to charge 
the law of mutual protection as between 
brothers as provided by statute was not 
error where defendant did not claim 
that he stabbed prosecutor to protect 
defendant’s brother. Code 1933, §§ 26- 
cone 26-1016.—Lanier vy. State, 11 S. 
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cide prosecution, an in- 
right of defendant to shoot — 


shot in defense of another.—Crum_ vy. 


Commonwealth, 144 §.W.2d 1047, 284 


Ky. 483. ; 

In homicide prosecution, wherein ac- 
cused testified that he shot to protect 
himself, refusal to instruct on accused’s 


right to shoot deceased to prevent in- 


jury to others was not error.—Crum vy. 
Commonwealth, 144 S.W.2d 1047, 284 
Ky. 483. 

Tex.Cr.App. In murder prosecution, 
where there was evidence that victim 
had threatened to “‘wipe out the whole 
Duncan delegation’, but no evidence 
that victim made hostile demonstration 
toward members of defendant’s family 
or was within such distance as to have 
committed assault upon members of the 
family, there was no_ necessity for 
charge on the law relating to defense 
of another.—Duncan v. State, 146 S.W. 
2d 749. ; 
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Ky. In prosecution for maliciously 
stabbing and wounding another with 
intent to kill, defendant was not en- 
titled to instruction on defense of his 
home, where fight occurred in his 
yard, and no attack of any kind was 
directed at his home or any member 
of his family, and his sole defense was 
that he acted in  self-defense.—Brine- 
gar v. Commonwealth, 147 S.W.2d 
1037, 285 Ky. 400. 

Ky. Where, according to testimony 
of accused, shooting was done in a sud- 
den affray in his own self-defense, re- 
fusal to give requested instruction on 
accused’s right to shoot in defense of 
his home was not error.—Vaughn yv. 


Commonwealth, 151 S.W.2d 778, 286 
Ky. 712. 
Tex.Cr.App. In prosecution for mur- 


der of 18 year old boy which took 
place on premises of accused’s mother, 
wherein accused testified that his moth- 
er did not request him to eject the boy 
from the premises, nor complain of dis- 
turbance on the premises participated 
in by the boy, refusal of instruction 
that if accused went. to his mother’s 
home for purpose of quelling disturb- 
ance and to eject the disturbing party, 
he had a right to use such force as ap- 
peared to him to be reasonably neces- 
Sary to accomplish that object, was 
not error since accused had no right 
to eject any one from his mother’s 
premises unless requested to do so by 
his mother.—Simons y. State, 149 S.W. 
2d 103. 
638 


Ky. In murder prosecution, ~ trial 
eourt properly refused to give defend- 
ant’s requested instruction that defend- 
ant had right to use such force as was 
necessary, Or apparently necessary, fo 
evict deceased from the defendant’s 
premises, and that it was not defend- 
ant’s duty to retreat, where the evi- 
dence @id not show that deceased was 
on the defendant’s premises when de- 
fendant shot him.—Gulley v. Common- 
wealth, 143 S.W.2d 1059, 284 Ky. 98. 


; § 639 

Tex.Cr.App. In prosecution for mur- 
der where there was evidence to support 
accused’s theory that deceased, while 
scuffing with accused, was accidentally 
eut by a knife or sharp instrument 
in deceased’s own hand, the jury should 
have been instructed distinctly and af- 
firmatively as to such issue and a gen- 
eral instruction as to accidental cause 


of death was insufficient.—Smart  v. 
State, 146 S.W.2d 397. 
Tex.Cr.App. In murder prosecution 


where testimony raised issue of acci- 
dent, an instruction that no act done 
by accident is an offense and that if 
jury had reasonable doubt as to wheth- 
er stabbing of deceased by defendant 
was done intentionally or accidentally, 
jury should resolve doubt in favor of 
defendant and acquit him, was ade- 
quate upon law of accident and was 
not objectionable as being an undue 
comment upon weight of evidence.— 
Holmes v. State, 146 S.W.2d 400. 
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in defense of another is not 
required unless evidence justifies it or 
tends to show that the accused actually 


acquit him, was not objectionable as 
an attempt to charge on law of acci- 
dent and reasonable doubt in such 
manner that jury could not acquit de- 
fendant on ground of accident unless 
they resolved doubt in defendant’s 
favor, notwithstanding use of disjunc- 
tive “‘or’.—Holmes y. State, 146 S.W. 
2d 400. : 

Tex.Cr.App. In murder prosecution, 


where defendant testified that she was’ 
restrained of her liberty by deceased, 


and drew pistol not with intent to kill 
him, but to induce him to release her, 
and in the scuffle which ensued over 
the pistol it was accidentally dis- 
charged, defendant was entitled to an 
instruction on accidental discharge of 
Rees eee v. State, 152 S.W.2d 
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Ala. In murder prosecution, defend- 
ant’s requested charge was properly re- 
fused, as it ignored the phase of the 
evidence tending to show conspiracy 
between defendant an alleged accom- 
plice to commit the offense, and left 
jury to determine what constituted aid- 
ing and abetting.—McDonald v. State, 1 
So.2d 658. 

Ala.App. In _ second-degree murder 
prosecution, refusal of requested charge 
that accused could not be convicted if 
he was not present aiding or abetting 
the murder was not error since if ac- 
cused aided or abetted in the unlawful 
killing of deceased, it was not essen- 
tial to his guilt that he be present 
when the fatal affair occurred.—Free- 


man _v. State, 1 So.2d 917, certiorari 
denied 1 So.2d 920. 
Cal.App. In first-degree murder 


prosecution, instruction that all per- 
sons concerned in commission of a 
crime, whether they directly committed 
the act constituting the offense, or 
knowingly and with criminal intent 
aided and abetted in its commission, 
are to be prosecuted, tried and pun- 
ished as principals was proper.—Peo- 
ple v. Pianezzi, 108 P.2d 685. , 

Miss. In murder prosecution, where 
evidence showed that defendant, with 
pistol in hand, commanded bystanders 
to stand back while deceased was. being 
kicked by defendant and defendant’s 
companions, instruction that if jury 
believed that deceased was killed will- 
fully, feloniously and with malice 
aforethought, defendant was present 
and encouraged killing, and was guilty 
of murder, was not erroneous as elimi- 
nating necessary element of felonious 
intent on part of defendant in. aiding 
and encouragin killing.—Davis v. 
State, 198 So. 572. 

Ohio App. A charge, requiring ac- 
quittal if killing was done by person 
or persons other than defendant for 
reasons or motives peculiar to them- 
selves alone independent of any con- 
cert with or aiding or abetting by de- 
fendant, was properly refused as not 
containing correct statement of law, 
since slayers’ reasons or motives might 
have been peculiar to themselves alone 
and independent of any concert of de- 
fendant, and still act might have been 
in furtherance of purposes of common 
design. Gen.Code §§ 12380, 13437-3.— 
Licavoli v. State, 34 N.H.2d 450. 

Tex.Cr.App. In prosecution for as- 
sault to murder without malice afore- 
thought, evidence that defendant and 
his brother approached complaining 
witness for purpose of provoking a dif- 
ficulty, that, while brother was fighting 
with complaining witness, brother 
called to defendant to ‘‘cut him’ and 
“Jet’s kill him while we have got him’, 
that defendant cut complaining witness 
in back, that, when complaining witness 
would turn to fight defendant, the 
brother would attack him, and that cuts 
on complaining witness were serious, 
justified charge on law of principals.— 
Gandy v. State, 143 S.W.2d 392. 


the evidence tends to prove, whether — 
defendant requests the court to do so 

or not, and it is the court’s duty 
decide, as a matter of law, whet 
there is any evidence tending to — 
duce the degree of the offense to man 
slaughter in the first degree, 22 Ok1.St. 
Ann. § 916.—Welborn vy. State, 105 P 
2d 187. fy 


§ 642 pny | 
Ala. In prosecution of defendant. for” 
murder of his wife, wherein defendant — 
pleaded. not guilty by reason of in 5 
sanity, general charges as to the cr i 
degrees of homicide were properly re 
fused.—George v. State, 200 So. 602, 
Ala. 632. RNG vee 
Ky. In murder prosecution, wh 
there were no eyewitnesses, defendant | 
relied on an alibi, and there was evi- 
dence of a struggle at time of homicide, 
trial judge had duty to instruct . 
every phase or degree of the crime that 
might possibly apply, so that j 
could return verdict under any 
of facts it might believe to be ° 
sistent with the evidence.—Bates) v. 
pon iealee, 143 S.W.2d 730, 
Vv. . .S 
Ky. Where there were no eye 
nesses and defendant relied upon an 
alibi, and there was some eviden 
a struggle at time of homicide, tr § 
court properly instructed on the three 
degrees of homicide and on self-defense. 
—Sewell y. Commonwealth, 144 § | 
223, 284 Ky. 183. } ; ry 
Ky. Where wound is unlawfully and 
intentionally inflicted by 


t person. 
charged with refusing to render o 
permit aid or medical attention, and 
death results from the refusal or neg: 
lect, the crime committed is ‘“‘murder 
or “manslaughter,” and refusal to ren- 
der or permit aid or medical atten 


there is no eye-witness to the homicide, 
and there is some evidence of a stru 
gle, and defendant does not testify a 
to how the killing occurred, the cour 
must give all the law on _ homicide.— 

Davenport v, Commonwealth, 148 S.W..— 
2d 1054, 285 Ky. 628. : fi 


Mo. In murder prosecution, with 4 
fense of insanity, where there was © 
nothing in evidenee, even in statements — 
and in confession of defendant, givin 
them the most favorable interpreta- 
tion to defendant, that could be allowed 
to justify the “heat of passion” neces- 
sary to destroy the element of delibera- _ 
tion and reduce the crime to murder — ig 
in the second degree, defendant was 
either guilty of murder in the first de 
gree or else not guilty by reason of 
insanity, and trial court did not errin 
refusing to instruct on second degree 
and obier ats v. West, 142 S.W.2d- 


Mo. Where evidence in homicide case 
disclosed that deceased’s head had been 
erushed and fragments of skull beaten 
into the ground, no instruction on sec- — 
ond degree murder was required, since 
facts proven showed murder in the | Pa 
first degree and nothing else.—State y, 
Taylor, 148 S.W.2d 802. : Wits 
See Rex vy. Sammy [1940] 3 Dom.L.R. — 


720. 
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N.C. Charge which placed burden on 
accused in order to escape presump- 
tions arising from intentional killing 
with a deadly weapon, to justify his 7 
acts, was erroneous aS denying to ac- ie 
cused opportunity to show facts and i 
eircumstances in mitigation sufficient to 


reduce the crime to manslaughter,— 
arate v. Sheek, 15 S.H.2d 282, 219 N.C. 
rls 
§ 644 . 
Ala.App. In murder prosecution y 
where deceased had been drinking be- Nn 


fore shooting and defendant’s evidence 
showed that deceased, when drinking, 
had a reputation for being violent, re- 
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fusal of defendant’s written requested 
charge that if jury believed that de- 
ceased was of violent character jury 
should consider such evidence in de- 
termining degree of defendant’s guilt 
Was prejudicial against defendant, 
an where substance of requested charge 
was not covered by oral charge, and 
the requested charge was not abstract. 
Code 1923, § 7318.—Jacobs v. State, 197 
So. 67, certiorari denied 197 So. 69. 

Se, Cal.App. In first-degree murder 
hee prosecution, evidence justified court in 
_ limiting jury to a verdict finding de- 
- fendant either not guilty or guilty of 
murder in first degree.—People v. Pi- 


_ anezzi, 108 P.2d 685. 
| Ky. In murder prosecution where 
court instructed jury regarding its 
_ duty in case they believed beyond a 


_ veasonable doubt that defendant killed 
_ deceased with malice aforethought, and 
its duty if it was determined that the 
shooting was in sudden affray and in- 
structed that should they find defend- 
ant guilty and have doubt regarding 
_ whether shooting was willful or such 
as to constitute crime of voluntary 
manslaughter, jury should give de- 
_ fendant benefit of doubt and_ inflict 
lesser provided penalty, instruction 
was fully understood by jury where 
it found defendant guilty only of les- 
i ser offense with infliction of a penalty 
slightly in excess of the statutory 
minimum.—Couch v. Commonwealth, 
| 145 S.W.2d 49, 284 Ky. 445. 

Ky. Where defendant admitted fatal 
_ shooting but claimed that he had shot 
in defense of his father, instructions 
- presupposing defendant’s innocence of 
murder and of voluntary manslaughter 
as defined in previous instructions, but 
- requiring a finding that defendant had 
- unlawfully injured victim and directing 
- conyiction of murder if defendant will- 
fully, feloniously and with malice 
-  aforethought conspired to prevent vic- 
- tim from receiving proper medical at- 
tention, or of voluntary manslaughter 
if defendant was guilty of such neglect 
unlawfully, willfully but without mal- 
ice, were meaningless and erroneous.— 
ing v. Commonwealth, 148 S.W.2d 
044, 285 Ky. 654. 
_Mo. An instruction that if jury be- 
‘lieved beyond a reasonable doubt that 


Taylor, 148 S.W.2d 802. 
Pa. The trial judge’s statement that 
in his opinion verdict must be either 
guilty of murder in first degree or not 
guilty was not error, where judge also 
stated that jury were not to be con- 
_ trolled by his opinion, since they alone 

had Hehe to fix degree of crime.—Com- 
-- monwealth vy. Giacobbe, 19 A.2d 71, 341 
i Pa. 187. 
Tex.Cr.App. Ordinarily, where issue 
of killing without malice arises in 
trial for 1nurder with malice, instruc- 
tion that if defendant’s mind was in 
_ such condition of sudden passion, aris- 
ing from adequate cause, as to render 
it incapable of cool reflection at time 
of committing offense charged, penal- 
ty assessed on conviction cannot be 
more than five years in penitentiary, 
is sufficient, and trial court need not 
group or enumerate various things 
claimed to have produced such condi- 
tion. Vernon’s Ann.P.C. art. 1257¢c.— 
Stapp v. State, 147 S.W.2d 256. 

_ W.Va. In prosecution of one who 
was indicted for murder, statute pro- 

viding for indeterminate sentences did 
not make improper the giving of in- 
‘struction, which told the jury that any 
one of five verdicts might be found 
under the indictment, and which defined 
the nature of the various offenses cov- 
ered thereby, and which instructed the 
jury as to the punishment for each. 
Acts 1939, c. 24.—State vy. Roberts, 11 
8.E.2d 172. 
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Ark. The fact that husband and 
wife were habitual drinkers of intoxi- 
eating liquors, that they frequently 
fought and quarreled, but that in spite 
of such conduct they had lived together 
and reared a_ family, together with 
manner in which husband killed wife, 


> ¥ 

‘ 
HOMICIDE 
were matters to be considered in de- 
termining if deliberation and malice 
were present at time of killing, so as 
to authorize an instruction on first de- 
gree murder.—Strawn v. State, 151 S. 
W.2d 988. 

Ark. In murder prosecution, where 
it appeared that husband killed wife 
under circumstances showing no pre- 
meditation or deliberation, trial court 
erred in instructing on murder in the 
first degree.—Strawn v. State, 151 8.W. 
2d_ 988. nat 

Cal.App. In murder prosecution, in- 
struction that killing is first-degree 
murder if willful, deliberate and pre- 
meditated, and “if it is not willful, de- 
liberate and premeditated then it is 
murder in the second degree, provided 


* * * that it is willful, unlawful, 
felonious, and with malice afore- 
thought,’’ was neither erroneous nor 


CEES: coger taco 22 vy. Soules, 106 P.2d 
639 


In murder prosecution, jury was cor- 
rectly told that malice, either express 
or implied, must be shown to have ex- 
isted on part of defendant to constitute 
murder of either the first or the sec- 
gad degree.—People v. Soules, 106 P.2d 

9. 

In murder prosecution, distinction be- 
tween first and second degrees was 
properly declared to be the presence or 
absence of premeditation and delibera- 
tion.— People v. Soules, 106 P.2d 639. 

App.D.C. In prosecution for second 
degree murder for killing two persons 
with an automobile. instruction that 
“second degree murder” is the unlaw- 
ful killing of another without pre- 
meditated design and plan to effect 
death, but with malice aforethought, 
and defining “malice aforethought’’ as 
comprehending an act done regardless 
of social duty and a mind bent upon 
mischief, or an act done with a deprav- 
ed mind and attended with circum- 
stances which indicate a wilful disre- 
gard of the rights or the safety of 
others, was proper.—Nestlerode v. U. 
S)) 22, oR 2 diyioe: 

Ga. In murder trial, where judge 
charged jury fully on law of murder, 
malice, voluntary manslaughter, justifi- 
able homicide, assault with intent to 
murder, assault and battery, and sub- 
mitted to jury each of lesser offenses by 
full and fair instructions, instruction 
that if defendant made unjustifiable 
assault on deceased with weapon likely 
to produce death and, with malice 
aforethought, inflicted wounds from 
which she died within year, jury would 
be authorized to find defendant guilty 
of murder, was not erroneous as omit- 
ting idea of premeditation or delibera- 
tion and likely to constrain jury to 
convict of murder instead of man- 
siaughter.—Wilson vy. State, 10 S.B.2d 
861, 190 Ga. 824. 

Ky. In murder prosecution, instruc- 
tion on murder was justified where 
commonwealth’s evidence was to effect 
that defendant told deceased, who was 
coming from behind bar in saloon with 
beer bottle, to stop and then shot him. 
—Rose v. Commonwealth, 149 S.W.2d 
U2 280, evnibes 

Neb. In a prosecution for murder in 
the first or second degree, the court, 
in instructing the jury, is required to 
state only the law applicable to the 
facts proved and those which the evi- 
dence tended to prove.—Veneziano v. 
State, 297 N.W. 920. 

N.C. In homicide prosecution, limit- 
ing jury to verdict of murder in first 
degree or verdict of not guilty was 
not error, where evidence for state 
showed that homicide was committed 
in the perpetration of or attempt to 
perpetrate a robbery, and evidence for 
defendant showed that killing was done 
by third person while third person and 
defendant as coconspirators in a pre- 
conceived plan were perpetrating or at- 
tempting to perpetrate a robbery, since 
in either event the homicide was first 
degree murder. C.S. § 4200.—State y. 
Miller, 14 $.W.2d 522, 219 N.C. 514, 

Ohio App. Where there was no 
doubt that first-€egree murder was 
committed by actual slayers and issue 
was whether defendant bore such rela- 
tions to actual slayers as would make 


him legally answerable for 
and indictment charged 
murder, refusal to charge on second- 
degree murder was not error. Gen. 
Code, §§ 12380, 13487-3.—Licavoli v. 
State, 34 N.E 2d 450. : 

8.c. In murder prosecution, where 
only theory supported by circumstan- 
tial evidence was that accused deliber- 
ately planned and executed the unlaw- 
ful killing with a deadly weapon, there 
was no element of manslaughter in the 
case and a charge as to the law of man- 
slaughter would have been improper.— 
Sere Edwards, 10 8.H.2d 587, 194 8. 
Cc. 410. 

Tenn. In murder prosecution, evi- 
dence was insufficient to support state’s 
theory embodied in instructions that 
defendant shot deceased from motives 
of hatred and by reason of old troubles 
existing between them, and that the 
shooting was done willfully, unlaw- 
fully, and with malice aforethought.— 
Kress v. State, 144 S.W.2d 735. 

Va. In homicide prosecution, instruc- 
tion that person killing human being 
with malice aforethought is guilty of 
murder, and that murder perpetrated 
by lying in wait, or any kind of wilful, 
deliberate and premeditated killing is 
murder in the first degree, and that 
mortal wound given with deadly weap- 
on in previous possession of slayer 
without any or upon slight provocation, 
is prima facie wilful, deliberate and 
premeditated killing, and throws on 
defendant the necessity of proving ex- 
tenuating circumstances, did not mis- 
lead jury.—Ferrell v. Commonwealth, 
14 S.H.2d 293, 177 Va. 861. 

Wash. In a prosecution for first de- 
gree murder, the trial court is not 
bound to define murder in second de- 
gree for jury unless facts of the case 
admit of a verdict of murder in second 
geehee tats vy. Anderson, 116 P.2d 


In prosecution under information 
charging premeditated murder and 
homicide while engaged in the per- 
petration and attempt to perpetrate 
burglary and robbery, defendant was 
not entitled to instructions on second 
degree murder and manslaughter where 
cause was tried by state on theory 
of premeditated murder, and defend- 
ant offered no evidence respecting homi- 
cide, which occurred on _  deceased’s 
premises while defendant was not in 
course of flight, and evidence showed 
that defendant went to premises to 
steal and was armed and ready to shoot 
if necessary to protect himself, and it 
was immaterial that defendant had 
withdrawn from burglarized building 
when homicide occurred, since the 
homicide was part of “res gestae’ to 
the burglary, and could not be dis- 
associated therefrom. Rem.Rev.Stat. § 
2392, subd. 3.—State v. Anderson, 116 
P.2d 346. 
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Ga. In murder prosecution, failure 
to charge on law of voluntary man- 
slaughter was proper because of lack 
of evidence to raise such issues, in 
absence of request, even if issue was 
presented by defendant’s statement.— 
ee Re v. State, 11 S.H.2d 795, 191 

a. é 


Ga. In murder prosecution, failure 
to charge on voluntary manslaughter 
held not error under evidence.—McCoy 
v. State, 138 $.H.2d 183, 191 Ga, 516. 


Ga. In murder prosecution, failure 
to charge on law relating to voluntary 
manslaughter was not error where is- 
sue as to such offense was presented 
only by defendant’s statement and 
there was no request to charge.—Felder 
v. State, 13 S$.H.2d 455, 191 Ga. 600. 

Ga. If the evidence, as distinguished 
from the prisoner’s statement before 
the jury, authorizes an inference that 
the killing occurred in the course of a 
mutual combat, it is the duty of the 
judge, even without request, to give in 
charge the law of ‘voluntary man- 
slaughter” as related to mutual com- 
bat.—Shafer vy. State, 13 8..2d 798, 191 
Ga. 722. 

In prosecution for killing of police 
officer in defendant’s home, it was a 
question for the jury under the evidence 


their 
first-degree 
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——— 
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ry of “mutual combat” or mutual in- 


) nd judge's 
arge the of ‘voluntary 
unienters as based upon the theo- 


tention to fight was error for which a 


new trial should have been granted.— 


antes v. State, 13 S.H.2d 798, 191 Ga. 
Ga. Where there was evidence that 
accused by stabbing with a _ butcher 
knife having a blade of about 3% 
inches in length used knife in such 
manner as would naturally tend to de- 
stroy human life and inflicted wound 
from which deceased died and that the 
wound was intentionally inflicted, re- 
fusal to charge on the law of involun- 
tary manslaughter as defined by code 
was not error. Code, §§ 26-1006, 26- 
1009.—Banks v. State, 15 S.H.2da 190. 
Ga.App. In homicide prosecution, 


charge on law of manslaughter was not 


error, where defendant’s statement was 
sufficient to raise a doubt on question 
whether homicide was murder or volun- 
tary or involuntary manslaughter. 
Gunter vy. State, 10 S.H.2d 264. 
Ga.App. The law of voluntary man- 
slaughter may properly .be given in 
charge to jury on trial of one indicted 
for murder, where, from evidence or 
from defendant’s statement to jury, 
there is anything deducible which 
would tend to show that defendant was 
guilty of manslaughter or which would 
be sufficient to raise a doubt as to 
whether homicide was murder or man- 
ge ata oa v. State, 10 S.H.2d 


Ga.App. In homicide prosecution, 
evidence did not warrant submission to 
jury of charge on the law of involun- 
tary manslaughter in the commission 
of a lawful act without due caution 
and § circumspection.—Swearingen vy. 
State, 11 S.E.2d 423. 

Where there was evidence that de- 
fendant herself, or acting in concert 
with others, inflicted 24 or 29 blows on 
deceased’s body after the first time 
that she struck deceased when he al- 
legedly pinched her leg, trial court was 
required to charge that if jury found 
that such other blows were inflicted, 
and if they caused death without 
any intention to cause it, defendant 
would be guilty of homicide in commis- 
sion of an unlawful act and be subject 
to the penalty of not less than one nor 
more than three years in the peniten- 


tiary.—_Swearingen v. State, 11 S.W.2d 
423. 
Ga.App. Where, though some of the 


evid-nece in murder prosecution author- 
jzed a verdict for murder, there was 
other evidence which authorized jury 
to find that defendant and deceased 
were engaged in a mutual combat and 
that the homicide was voluntary man- 


slaughter, trial court’s failure to 
charge the law of involuntary man- 
slaughter in the commission of an 


unlawful act was not error, especially 
in the absence of a request "for such a 


charge.—Malecom y. State, 13 S.H.2d 
Atal %e 
Ky. In homicide prosecution, to jus- 


tify an instruction on involuntary man- 
slaughter, it should appear from all the 
acts and circumstances that the pur- 
pose to kill the person assaulted or 
struck or wounded was lacking.—Dot- 
son v. Commonwealth, 143 S.W.2d 517, 
283 Ky. 825. 

Generally, an involuntary man- 
slaughter instruction is justified where 
death results from fight without deadly 
weapons.—Dotson v. _Commonwealth, 
143 S.W.2d 517, 283 Ky. . 825. 


Ky. In murder trial, where only ex- 
cuse offered by defendant was that he 
was so drunk at time of killing that 
he did not know what he was doing, 
court properly instructed jury on man- 
slaughter and erred in defendant’s 
favor in giving instruction on subject 
of drunkenness.—Richardson y. Com- 


monwealth, 144 S.W.2d 492, 284 Ky. 
alios 

Ky. An _ instruction on _ voluntary 
manslaughter was properly’ given, 


though at actual time of killing nothing 
transpired between deceased and de- 


ie ld redu 
voluntary manslaughter, where there 
was testimony concerning conversation 
between deceased and defendant earlier 
on day of killing which indicated a 
state of anger on defendant’s part to- 
wards the deceased.—Roberts v. Com- 
oe 144 S.W.2d 1043, 284 Ky. 


Ky. In prosecution of defendant for 
the murder of his wife, wherein he tes- 
tified that she was killed by a burglar, 
and denied that he made any attack 
on her, trial court properly refused to 
give requested instructions relating to 
manslaughter and self-defense, notwith- 
standing that there was evidence of a 
struggle——Davenport vy. Commonwealth, 
148 S.W.2d 1054, 285 Ky. 628. 

Neb. Where there was no evidence 
tending to prove manslaughter, as de- 
fined by statute, the trial court in mur- 
der prosecution, was not required to 
charge the jury with reference to the 
law applicable to such a non-existent 
situation. Comp.St.1929, § 28-403.— 
Veneziano v. State, 297 N.W. 920. 

Wash. In prosecution under in- 
formation charging premeditated mur- 
der and homicide while engaged in the 
perpetration and attempt to perpetrate 
burglary and robbery, defendant was 
not entitled to instructions on second 
degree murder and manslaughter where 
ease was tried by state on theory of 
premeditated murder, and defendant 
offered no evidence respecting homicide, 
which occurred on deceased’s prem- 
ises while defendant was not in course 
of flight, and evidence showed that 
defendant went to premises to steal 
and. was armed and ready to shoot if 
necessary to protect himself, and it 
was immaterial that defendant had 
withdrawn from burglarized building 
when homicide occurred, since the 
homicide was part of “res gestae’ to 
the burglary, and could not be dis- 
associated therefrom. Rem.Rey.Stat. § 
2392, subd. 38.—State v. Anderson, 116 
P.2d 346. 
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Ga. In murder prosecution, where in- 
structions on voluntary manslaughter 
were adapted to the testimony and to 
the defendant’s contentions, and sub- 
stantially covered without material in- 
accuracy all essential principles of the 
statute relating to such homicide, the 
instructions were not erroneous, and 
eourt did not improperly refuse to 
charge in exact language of statute. 
Code 1933, § 26-1007.—Morton v. State, 
10 S.H.2d 836, 190 Ga. 792. 


Ga. In murder prosecution, charge 
on voluntary manslaughter which com- 
mingled therewith the law of justifiable 
homicide based on reasonable fears was 
improper.—MclIntosh v, State, 13 S:H.2d 
770, 191+Ga: 736. 

Ga. In prosecution for killing police 
officer, charge relating to voluntary 
manslaughter was not erroneous as 
against contention that it placed upon 
defendant the burden of proving that 
the deceased was the aggressor and de- 
vrived the defendant of the benefit of 
the law applicable to mutual combat.— 
yoaee y. State, 18 S.H.2d 798, 191 Ga. 

Ga. In prosecution for homicide, 
court, after defining to jury the of- 
fense of “voluntary manslaughter’, in 
the words of the Code, properly 
charged that it was for the jury to de- 
termine in the light of all the attendant 
circumstances whether there was sufli- 
cient justification for the excitement of 
passion in accused resulting in killing 
of deceased so as to reduce crime to 
voluntary manslaughter and was not 
required to apply principles whereby 
voluntary manslaughter is distinguish- 
able from other homicides to the par- 
ticular facts of the case. Code, § 26- 
1007.— Jackson v. State, 15 $E2a 484, 
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Cal.App. In murder prosecution 
where defendant requested the court 


to advise the jury that, if they enter- 
tained a reasonable doubt regarding 
whether the killing was deliberate and 
premeditated, they must find defendant 
not guilty, failure to instruct jury 
with reference to manslaughter was not 


“killing to error, since’ the requested taetrtichy 


removed from jury’s consideration a ny 
question of a crime less than th f 
Ci i aaa v. Crawford, 106 . 
Ga. In homicide prosecution, court’ : 
failure to charge the law relating to in- 5 
voluntary manslaughter was not error — 
under the evidence which disclosed that re 
the homicide was either murder or a 
cidental homicide and was not invol- 
untary manslaughter. Code 1933, 
26-404, 26-1006, 26-1009. —Walton ‘Y 
State, 10 S.B.2d 755, 190 Ga. 746. 
Ga. Where there was no evidence re- 
quiring or authorizing charge upon — 
subject of voluntary manslaughter and 
there was no request in writing so t ) 
charge, court’s omission to charge on 
such subject was not error even 
though the statement of accused to t 
jury authorized such a charge.—Massey 
v. State, 11 S.H.2d 186. >y 
Ga.App. Where the state’s theory o 
the case was that the accused murd: 
the deceased by hitting him with 
fist or some instrument unknown n 
which the deceased died, the judge di 
not err in failing to charge on. aes 


and spend rain net “Kimball vy. Sta ate 
10 S.H.2d 240. y 


Ky. In murder prosecution , again t 
tions on, and his companion, j 


murder or eon bia : 4 
disclosed that deceased had mad 
threats against constable because 
prior arrest, and there was probab: 
ity that something was said or do e | 
one or more of parties which wa Ra 5 


defendants who might have concede 
such fact.—Marcum vy. Commonweal 
142 S.W.2d 187, 2838 Ky. 590. #2 
Ky. Where accused, in spite of ef 
forts of others to prevent him fron 
doing so, struck deceased at. base 1) 
ear with pistol * 


refusal 
manslaughter 


6 


instruction : 
rosecution, was not error.—Dotso: raf 
ea 143 S.W.2d 517,” ee 


theory except that defendant is guilty 
of murder or that he is innocent, ther 
is no reason for the court to give m 
slaughter and self-defense instructions. 
—Davenport v. Commonwealth, be hs} iy 
W.2d 1054, 285 Ky. 628. 
Neb. 
gree murder, 
that defendant and decedent, his wi € 
were engaged in a sudden quarrel at 
the time of the shooting, the trial court: 
did not err in failing to charge th 
jury on the law applicable to a sudden 
quarrel resulting in death. Comp.St. 
1929, §§ 28-402, 28-403.—Chadek vy. 
State, 294 N.W. 384. $ 
Tex.Cr. App. An instruction advising — as 
jury generally that whoever in per- — 
formance of a lawful act by negligence 
and carelessness causes death of an 
other is guilty of negligent homicid at 
of the first degree, followed by defini-. be f 
tion of a lawful act, was properly re- } 
fused, where accused was either guilty 
of murder with malice or he should 
have been acquitted under accused’s 
claim that killing was aecidental— 
Allen vy. State, 146 S.W.2d 384. . 
§ 663 : “t 
Tex.Cr.App. In trial for assault to 
murder, evidence held not to demand 
charge on assault with intent to maim 
or commit any other offense than to 


destroy life or do serious bodily in- 
jury.—Huntsman y. State, 143 S.W.2d 
587. 
§ 669 
Cal. Instruction that jury’s disere- — 


tion to fix penalty of defendant found 
guilty of first degree murder, at life 
imprisonment or death, was not arbi- 
trary and should be employed only i 
satisfied that lighter penalty shoul 

imposed, and that jury should return 


Aa * 7 
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. § 669 

aw first degree murder verdict without 
a4 recommendation as to penalty if evi- 
Ai dence did not show extenuating circum- 
4. ; stances, was not error, and alleged con- 


flict with other instructions that jury 
was free to act according to their own 
judgment in fixing penalty was not 
prejudicial to defendant.—People v. 
- Smith, 104 P.2d 510. 
 N.J. In homicide prosecution, trial 
judge’s charge respecting jury’s right 
under statute to recommend life im- 
prisonment was not erroneous, where 
it appeared clear from the entire charge 
that question of recommendation of 
life imprisonment was left to unre- 
stricted discretion of jury. N.J.S.A. 
2:138—4.—State v. Leaks, 17 A.2d 550, 
a NIL eee te v. Leaks, 18 A.2d 
o. 


for murder 


guilty of murder in the first degree 
they should fix their punishment at 
death unless under the facts and cir- 
cumstances appearing they thought the 
punishment should be imprisonment in- 
stead of death, in which case imprison- 


te 
iS, 


a curate. Code 1932, §§ 10771, 10772. 
 —Porter y. State, 151 S.W.2d 171, 177 
Tenn. 515. 


: § 672 ; 
Ja. Misspelling of word “man- 
slaughter’ in verdict of guilty of of- 
fense of manslaughter did not render 
rdict fatally defective, where inten- 
ion and meaning of jury by its ver- 
could nevertheless easily be de- 
ined.—Covington v. State, 200 So. 


a.App. In murder prosecution, 
verdict finding defendant guilty of ‘‘in- 
voluntary manslaughter’ had effect of 
finding defendant guilty of highest de- 
gree of involuntary manslaughter, and 
s not objectionable as being too 
ague and uncertain to support a judg- 
ent.—Kimball y. State, 10 S.E.2d 240. 
Nev. Accused could not complain 
at jury persisted in bringing in in- 
formal verdicts by bringing in of. sec- 
ond verdict upon which accused was 
sentenced wherein defendant was found 
guilty of murder in the first degree 
and charge in the information was not 
“informal”? in any sense of the word, 
and bringing in of the only other ver- 
_ diet wherein jury also recommended 
eniency which recommendation jury 
was instructed could not be part of 
verdict did not constitute “persisting” 
in finding informal verdicts—Kramer 
v. State, 108 P.2d 4, 
Pa. In murder prosecution, where 
efendant was found guilty of first de- 
ree murder, there was no error in 
jury’s failure to return a verdict on 
manslaughter irdictment upon which 
_ defendant was aiso being tried.—Com- 
-\ monwealth v. Giacobbe, 19 A.2d 71, 341 
eres! 187, 
 Yex.Cr.App. Where court submitted 
| issue to jury on ‘assault to murder 
~~ ~with malice and without malice, ver- 
ms dict which found accused guilty of 
unlawful assault with specific intent 
to kill, but which did not contain 
specific finding as to malice, was in- 
sufficient to support a valid sentence. 
Lewis v. State, 145 S.W.2d 571. 
Where indictment did not allege that 
assault to murder was with malice but 
trial court’s instructions covered as- 
sault to murder with and without mal- 
ice, and verdict contained no finding 
as to malice but assessed punishment 
at term within limits prescribed for 
assault to murder either with or with- 
out malice, verdict was insufficient for 
failure to specify grade of offense to 
enable trial court to give effect to the 
Indeterminate Sentence Law. Vernon’s 
c.c.P. art. 775.—Lewis v. State, 145 
'$.W.2d 571. 

Tex.Cr.App. Where accused was 
charged with both negligent homicide 
of the first degree and negligent homi- 

iad cide of the second degree, and upon 
trial without jury, court merely found 
accused guilty without stating in 
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which degree, whether court’s finding 
was sufficiently definite was required 
to be determined in the light of judi- 
cial precedents ee the sufficien- 
ey of verdicts. Pen.Code 1925, arts. 
1231, 1237, 1238, 1240, 1242,, 1243 — 
Bowles v. State, 146 S.W.2d 183, 

In prosecution before court without 
a jury on complaint and information 
which charged both negligent homi- 
cide of the first degree and negligent 
homicide of the second degree, where 
court merely found accused guilty 
without specifying which degree, and 
the sentence of six months in jail 
could have been given for either offense, 
failure of court to specify whether con- 
viction was for negligent homicide of 
first degree or of second degree ren- 
dered judgment fatally defective for 
uncertainty. Pen.Code 1925, §§ 1231, 
1237, 1238, 1240, 1242, 1243.—Bowles 
y. State, 146 S.W.2d 183. 

§ 678 

Ala. In murder prosecution, verdict 
that jury found defendant guilty of 
first degree murder as charged in in- 
dictment, and fixed his punishment at 
death in the electric chair, was_ suffi- 
cient.—Williams v. State, 2 So.2d 423. 

Tex.Cr.App. Where-court in prosecu- 
tion for murder with malice afore- 
thought instructed jury upon murder 
with malice and also upon the law of 
murder without malice and jury found 
accused guilty and assessed his punish- 
ment at five years in penitentiary but 
did not specify whether they found 
him guilty of murder with malice or 
without malice, accused could not com- 
plain that verdict was so indefinite as 
not to form the proper basis for judg- 
ment, since there are no degrees of 
murder and punishment was authorized 
by law. Vernon’s Ann.P.C. art. 1256. 
—Bray v. State, 143 S.W.2d 593. : 

It is not necessary in murder prose- 
cution for the verdict to specify wheth- 
er the accused is found guilty of mur- 
der with or without malice.—Bray vy. 
State, 143 S.W.2d 593. 

Tex.Cr.App. Where no offenses in- 
cluded in an indictment for murder 
were submitted to the jury, finding of 
the jury that accused was ‘‘guilty” 
was tantamount to a finding that he 
was “guilty as charged”, that is, guilty 
of murder, and was sufficient to sup- 
port judgment of conviction.—Bray v. 
State, 143 S.W.2d 593. 

Tex.Cr.App. Under present murder 
statute, it is not necessary for verdict 
to show whether accused is found guil- 
ty of murder with or without malice. 
Vernon’s Ann.P.C. arts. 1256-1257¢.— 
Beckham y. State, 148 S.W.2d 1104. 

§ 679 

Tex.Cr.App. Where indictment 
charged that defendant, with malice 
aforethought, made an assault with in- 
tent to murder, verdict finding defend- 
ant guilty as charged in indictment 
and assessing defendant’s punishment 
at two years in penitentiary, author- 
ized trial court in sentencing defendant 
to confinement in penitentiary for two 
years, aS against contention that jury 
failed to state whether jury found de- 
fendant guilty of assault to murder 
with, or without, malice—Adams vy. 
State, 144 S.W.2d 889. 

Tex.Cr.App. Evidence supported al- 
legations in count of complaint and 
information charging negligent homi- 
cide in the first degree, and the trial 
court which found defendant guilty of 
negligent homicide without stating the 
degree must have found him guilty of 
negligent homicide in the first degree. 
—Lvans v. State, 147 S.W.2d 794. 
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Ala.App. Jury finding defendant 
guilty of manslaughter in first degree 
‘acted within its province in fixing peri- 
od of punishment.—McHugh vy. State, 3 


Poa 569, certiorari denied 3 So.2d 
La. A jury’s statutory power to 


qualify its verdict of guilty in murder 
prosecution, so as to relieve accused 
of payment of extreme penalty, may be 
exercised without regard to cirecum- 
stances under which the crime was 
committed, and, even though the jury 
may be convinced after hearing the evi- 


os sl 
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dence that the crim 


revolting one, it still has the er to 
remit the extreme penalty. Code Cr. 
Proc. art. 409.—State v. Henry, 3 So. 
Fa 1047 197 La. 999% ; 


Nev. The failure to accept a ver- 


dict finding defendant guilty of mur-— 


der in the first degree recommending 
leniency was not error, since the rec- 
ommendation for mercy in absence of 
statute could not be considered by the 
court; such recommendation not con- 
stituting part of the verdict. Cone 
Laws, §§ 10068, 11019, 11020, 11266. 
—Kramer vy. State, 108 P.2d 304. 
§ 683 

Ky. Where defendant admitted fatal 
shooting but claimed that he had shot 
in defense of his father, verdict find- 
ing defendant guilty of voluntary man- 
slaughter, and reciting that it was ren- 
dered under instruction which presup- 
posed innocence of murder and volun- 
tary manslaughter as defined in pre- 
vious instructions, but which required 
unlawful shooting as condition prece- 
dent to guilt, was a finding that shoot- 
ing was not unlawful, precluding con- 
viction under such instruction.—King 
v. Commonwealth, 148 S.W.2d 1044, 
285 Ky. 654. 


§ 686 
See Rex v. Rennie [1940] 3 Dom.L.R. 
850; Rex v. Harrop [1940] 4 Dom.L. 
R. 80; Rex y. Krawechuk [1941] 2 
Dom.L.R, 353. : 


683 
Mo. The Supreme Court, on defend- 
ant’s appeal, need not consider wheth- 
er there was evidence in murder prose- 
cution of deliberation sufficient to jus- 
tify submission of murder in first de- 
gree, where defendant was convicted of 
murder in second degree.—State vy. 
Fultz, 142 S.W.2d 39. 
690 
Ark On appeal from conviction for 
first degree murder with death sen- 
tence, defendant could not rely upon 
statute respecting duty’ of Supreme 
Court, on appeal from conviction for 
a capital offense, to consider errors 
prejudicial against defendant, irrespec- 
tive of whether exceptions were saved 
in trial court, where defendant made no 
objections in trial court except an ob- 
jection to testimony which was admis- 
sible. Pope’s Dig. § 4257.—Lewis v. 
State, 148 S.W.2d 668. 
§ 693 t 
Idaho. In murder prosecution, the 
question of the degree of the crime is 
one exclusively for the jury, and its 
determination of such question will 
not be disturbed where there is any 
substantial evidence to support it. 


Code 1932, § 19-2012.—State v. Har- 
graves, 107 P.2d 854. 
Ohio App. The question of mercy is 


not open on appeal in, a murder pros- 
ecution, being a matter committed sole- 
ly to the jury’s discretion, or, if de- 
fendant pleads guilty, to the uncon- 
trolled discretion of the _ statutory 
three-judge court. Gen.Code, § 13442- 
5.—State v. Snow, 32 N.W.2d 86, appeal 


girmissed 16 N.E.2d 275, 134 Ohio St. | 


. 


eines: O96 

Ark. Whether declarations are made 
under a sense of impending death, so 
as to render them admissible as dying 
declarations, is a preliminary question 
for trial court, and its finding will not 
be disturbed on appeal if there is evi- 
dence to support it.—Cross vy. State, 
143 S.W.2d 530, 200 Ark. 1165. 

Miss. The Supreme Court would not 
reverse verdict which took into account 
that the alleged danger of great bodily 
harm at the hands of a fleeing victim 
who was shot twice in the back by de- 
fendant could not be apparent even to 
distorted reason.—Thornton v. State, 
1 So.2d 778. 

Mo. In homicide prosecution, where- 
in a previous conviction of manslaugh- 
ter and discharge upon compliance with 
sentence was alleged and proved’ by 
state and punishment assessed against 
accused, who was convicted of man- 
slaughter, was the minimum allowed 
upon that charge where previous con- 
viction is proved, conviction would not 
be reversed on ground that the verdict 
resultéd from passion or prejudice 
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etermine whether it is of 
sufficient weight and_ credibility to 
make out case of murder beyond rea- 
sonable doubt, and finding that evi- 
dence presented a question of fact is 
insufficient for affirmance.—People v. 
Dayvino, 31 N.E.2d 913, 284 N.Y. 486. 

Ohio. Under constitutional provision 
respecting jurisdiction of courts of ap- 
peals to review, affirm, modify or re- 
verse judgments of courts of common 


concurring, may not reverse on weight 
of evidence a conviction of murder in 
first degree but may, if record war- 
rants, modify and affirm such convic- 
tion ‘by reducing it from murder in 
first degree to manslaughter. Const. 
art. 4, § 6.—State v. Porello, 34 N.H.2d 
198, 188 Ohio St. 239, affirming #3. NE 
B.2d 23, appeal dismissed 31 N.H.2d 
440, 137 Ohio St. 567. 

Pa. On appeal from a conviction for 
murder in the first degree, the Supreme 


Court has the duty to review carefully 


the entire record to determine whether, 
accepting as true all evidence adverse 
to defendant, the ingredients necessary 
to constitute murder in the first de- 
present.—Commonwealth vy. 
Turza, 16 A.2d 401, 340 Pa. 128. 
§ 699 
Tex.Cr.App. In trial for assault to 
murder with malice, where instrument 
used by defendant is shown to be dead- 
ly weapon and facts and circumstances 
justify finding that defendant intended 
to kill complaining witness, jury may 
so find, and such finding is presumed 
rom verdict of guilt—Huntsman  v. 
tate, 143. S.W.2d 587. 
i § 704 
Ala. In prosecution for assault with 
intent to murder, admission of evidence 
that victim continuously had _ boils 


around wound made by shot fired by 


defendant’s son was not reversible er- 
ror, especially, where trial court fixed 
practically the minimum punishment, 
since nature, character, and result of 
wound was evidence in ascertaining in- 
tent.—Beck v. State, 197 So. 43, revers- 
ing 197 So. 42. 

Ala. Where there was evidence tend- 
ing to show that defendant charged 
with murder of divorced wife enter- 
tained malice against inmates of tavern 
where divorced wife worked and went 
there with design to kill all of the 
inmates except one, it was not reversi- 
ble error to permit witness to testify 
in detail concerning the shooting of a 
person other than defendant’s divorced 
wife at the same time and place, though 
witness testified it was five minutes 
after defendant had shot divorced wife 
and her mother.—Peters y. State, 200 
So. 404, 240 Ala. 531. 

‘Ala. App. In prosecution of police of- 
ficer for manslaughter for death alleg- 
edly resulting from injuries inflicted 
while making arrest on a Saturday aft- 
ernoon, evidence that deceased was left 
unconscious in jail until authorities re- 
moved him to hospital the following 
morning was inadmissible under evi- 
dence that accused’s_ responsibility 
with respect to a prisoner terminated 
upon delivery at jail for incarceration 
and that accused had ro authority to 
remove deceased from jail to hospital, 
and admission of such evidence re- 
quired reversal of conviction, even 
though improperly admitted testimony 
which rendered such evidence particu- 
larly prejudicial was admitted without 
objection.—Dyson v. State, 2 So.2d 784, 
certiorari denied 2 So.2d 787. 

“Colo. In homicide prosecution 
against a physician who _ allegedly 


‘eaused death of patient by performing 


an abortion, statement of patient to 
another physician three days before 
patient’s death, after that physician 
had informed patient that she was in 
a very serious condition, and that if 
She had the least chance in the world 
of getting well, she must tell physi- 
cian what had happened, because treat- 
ment would depend on her statement, 


7 meaning of statute, and its admission 
i a8 § 
220 


_ments j 
received in evidence as the uncontro- 


pleas, the Court of Appeals, two judges” 
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was Repoicial error. Laws _ 1937, p. 
1.—Polly v. People, 108 PZ 


‘Colo. In prosecution of chiropractor 
for murder by abortion, any error in 


admitting dying declaration of victim — 


was harmless, where the dying decla- 
ration was only a repetition of state- 
in written exhibit theretofore 


verted admissions of defendant.— 
Cowles v. People, 110 P.2d 249. 

Fia. In prosecution for murder by 
poisoning of liquor resulting in death 
of person, admission of notes written 
in jail by accused to party indicted as 
a principal in the murder, which notes 
advised party not to talk to sheriff or 
others and reminded party of purport- 
ed facts, and striking of accused’s 
statement, while testifying as to the 
notes, that there was no admission of 
any crime in any of the notes, was not 
reversible error. Comp.Gen.Laws 1927, 
§ 7645.—Coston y. State, 198 So. 467. 

Fla. In prosecution for murder by 
poisoning of liquor resulting in death 
of person, error, if any, in permitting 
state to question accused’s alleged in- 
tended victim with respect to alleged 
threats by accused, which questions 
could have been effective only to show 
premeditated design, was cured by ver- 
dict which found accused guilty of 
murder in third degree and so acquit- 
ted him of premeditated design. Comp. 
Gen.Laws 1927, § 7645.—Coston v. 
State, 198 So. 467, 

Ga. In homicide prosecution against 
defendant who participated in conspir- 
acy to rob deceased who. was shot by 
another conspirator, admission of tes- 
timony that witness had conversation 
concerning the shooting with conspira- 
tor who shot deceased, and that such 
conspirator made a written statement 
which witness identified, was not pre- 
judicial, where conversation or state- 
ment was not produced in evidence 
and substance thereof was not related 
to jury.—Jenkins v. State, 9 S.H.2d 909. 
190 Ga. 556. 

Ky. In homicide prosecution, ques- 
tion asked of commonwealth’s witness 
on direct examination concerning what 
members of hunting party had been 
doing from the time they started hunt- 
ing until time of the homicide, which 
was propounded with the view of trac- 
ing the chain of events which took 
place after the parties started on the 
hunt, was not prejudicial to the ac- 
cused’s substantial rights.—Williams y. 
S 152'° S:W:2da" 967, 287 

y. 


Mot In ‘prosecution for murder by 
defendant of one who had taken some 
shrimps from defendant’s basket when 
defendant was peddling shrimps, exclu- 
sion of evidence as to defendant’s pawn- 
ing of clothes, even if it had tended to 
prove that defendant had. used money 
obtained from pawning clothes for buy- 
ing shrimps for sale, held not preju- 
dicial error, since such’ facts did not 
justify or excuse killing, and, in so far 
as such episode could be considered as 
tending to destroy element of delibera- 
tion and reduce grade from murder in 
first degree to murder in the second de- 
gree, defendant had all benefit of facts 
authorized where he was found guilty 
of murder in second degree.—State v. 
Fultz, 142 S.W.2d 39. 

Mo. In murder trial, wherein defend- 
ant, who pleaded self-defense, testified 
that deceased reached for gun and said 
to defendant, ‘I didn’t kill you the oth- 
er time, I will now”, testimony, erron- 
eously admitted in answer to question 
whether deceased told witness how de- 
fendant received bullet wound, that de- 
ceased said that he and defendant were 
prowling a garage and defendant got 
shot, was not harmless to defendant, 
but prejudicial to his rights, though it 
was admitted that defendant had “been 
shot.—State v. Benson, 142 S.W.2d 52. 

Mo. In murder trial of one pleading 
self-defense, error in admitting hearsay 
testimony, given in reply to question 
whether deceased told witness how de- 
fendant received bullet wound, that de- 
ceased said that he and defendant were 


‘poisoning of liquor resulting in aul 


‘treatéd injured party had already tes-~ 


prowilas a garage’ naa defendantie 
shot, was not cured as matter of law ie 
instruction , Withdrawing such evidence 


from jury’s nee —S tate 
Benson, 142 SW 52. ‘ 
Tex, Cr.App. Aereaeieen for a 


sault to gues ae where physician who — ri 
tified as to seriousness of the wound: oe 
the admission of testimony by sheri 
relative to the same matter, which 
was in substance and effect but a repe-_ ; 
tition of the testimony given by the é ys 
physician, was harmless error. nee : 
v. State, 145 S.W.2d 890. i 
Tex.Cr.App. In murder prosecuti 
evidence that at dance on night of — 
murder accused struck a third d part: ; 
with a sharp knife and murder victim 
thereupon struck accused’s hat bri 
but that incident caused no difficu 
bettveen the parties, and accused and 
victim left dance in friendly mood, re- | 
lated to a separate and distinct 1 
wholly unconnected with the a 
wpe and. should not have beén a 


146 S.W.2d 4 
Tex.Cr.App. In trial for assault t 
murder, admission of sheriff’s test 
mony that defendant asked witnes 
who reported defendant to federal offi. 
cers for making illicit whiskey and | 
cused injured person of having 
ported defendant was not error, wh 
another witness testified without 
jection to substantially same fa 
Davis v. State, 146 S.W.2d 994.. 
Va. In prosecution of constable fo 
homicide, admission of testimony 0: 
eyewitness that after deceased was sh 
and after deputy sheriff had subd 
deceased’s brother, he put handeu: 
him and hit him twice in the m uth 
and when deceased’s brother asked tha 
the handcuffs be taken off so ‘that _ 
might go to deceased’s 
sheriff told him that if he didn’t sh 
up” he would “lay him by the side o 
his brother’, if error, was harmless, 
where ‘jury’s verdict finding constable 
guilty of voluntary manslaughter reste 
on the fact testified to by several wit- — 
nesses that constable and deceased were 
both standing up when deceased was 
shot, and that at the time deceased was 
doing nothing, but that  deceased’s 
brother had knocked the deputy sheri 
down. —McReynolds v. Commonweal 
15 S:H.2d 70; 177 Va. 933. % 
§ 709 — ‘ 
In prosecution for sordare 


of person, admission of notes wri 
in jail by accused to party indicte 
a principal in the murder, whic 
advised party not to talk to sheriff. 


statement, while testifying as to thee 
notes, that there was no admission of 
any crime in any of the notes, was not | 
reversible error. Comp.Gen.Laws 1927 
§ 7645.—Coston v. State, 198 So. 467. 
Pa.O.&T. At the trial of an indict- — 

ment for murder against a defendant | 
twenty-two years of age, whose defense 
is that he did not commit the crime, 
but who freely admits that he made 
confessions of guilt to four different — 
persons and who does not plead insani- 
ty, it is not reversible error for the — 
trial judge to exclude expert testimony — 
that defendant was a moron having a> 
mental age of eight years; such evi- — 
dence is not admissible as. a defense, 

for criminal responsibility does not de- 

pend upon defendant’s mental age but 
upon his ability to differentiate be- 
tween right and wrong, or as affecting 
the weight of the confessions, since de- 
fendant admitted making them while in 
full possession of his” faculties and 
without coercion; and, while the court 
in its discretion might have admitted it 
in mitigation of the penalty, its ex- 
clusion is not- prejudicial error if the 
jury gave defendant the lesser of the 
alternative penalties for murder of the 
first degree.—Commonwealth v. McCabe, 
39 D. & C. 98, 56 Montg. 214. 
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Where judge orally stated to — 
various graces of the of- 
im an indictment for 


Ala, 
the jury the 
fense included 
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a murder and observed that he would 
as ’* later charge the jury as to self-defense, 
7 but finished charge without doing. so, 
and on his attention being called to 
the omission gave jury correct inter- 
pretation of the law of self-defense, 
court’s failure to charge on subject 
of self-defense until attention was 
called to it was not prejudicial on 
ground that it tended to minimize ef- 
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sett v.-State, 2 So.2d 399 . 
AE Cal. Instruction that jury’s discre- 
tion to fix penalty of defendant found 
guilty of first degree murder, at life 
-* imprisonment or death, was not ar- 
bitrary and should be employed only 
be imposed, and that jury should re- 
turn first degree murder verdict with- 
out recommendation as to penalty, if 
evidence did not show extenuating ¢ir- 
cumstances, was not error, and alleged 
conflict with other instructions that 
_ jury was free to act according to their 
own judgment in fixing penalty was 
not prejudicial to defendant.—People v. 
Smith, 104 P.2a 510. 
Cal. In prosecution for 
- murder, charging generally that a per- 
son is presumed to intend that which 
he voluntarily and wilfully does in 
facet do, and is also presumed to intend 
all natural, probable and usual conse- 
quences of his acts, was prejudicial er- 
ror as indicating that finding of speci- 
fic intent may be based upon presump- 
, tion, notwithstanding other instruc- 
tions required proof of specific intent 
beyond reasonable doubt.—People vy. 
- Snyder, 104 P.2d 639, superseding 96 
~~ P.2d 986. . 
Cal.App. In murder prosecution, in- 
struction that killing is first-degree 
murder if willful, deliberate and pre- 
meditated, and “if ‘it is not willful, 
deliberate and premeditated then it is 
murder in the second degree, provided 


attempted 


* *« * that it is willful, unlawful, 
felonious, and with inalice  afore- 
thought,’ was neither erroneous nor 


_ prejudicial—People v. Soules, 106 P. 
2d 639. 


Colo. Where accused was charged 
with ‘assault to commit murder” and 
no particular degree of murder was in- 
volved and eourt’s instructions cov- 
ered the crime of murder, refusal to 
instruct on all degrees of murder if 
error was not prejudicial since error 
if any was favorable to the accused.— 
Phillips v. People, 110 P.2d 977. 

Colo. ‘Under statute relating to mur- 
der perpetrated by means of “torture”, 
instruction that a murder committed 
with peculiar and extreme atrocity and 
_ eruelty amounted to a murder perpe- 
trated by means of ‘torture’. was re- 
versible error, since neither in law nor 
in ordinary usage does the primary 
- meaning of ‘torture’ permit of the 
“synonym assumed in the instruction. 

*35 C.S.A, c. 48, § 32.—Townsend vy. 
People, 111 P.2d 236. 

_ Ga. In homicide prosecution, inclu- 
sion of délusional insanity in definition 
of insanity and test of criminal re- 
sponsibility in preliminary instructions 
was not prejudicial, where testimony on 
insanity had not been completed and 
trial judge could not determine its 
scope, and judge expressly cautioned 
jury that they might consider subject 
of delusional insanity if there was any 
evidence of such insanity, and limited 
those instructions to evidence that had 
been or might be introduced with fur- 
ther caution that the judge was not ex- 
pressing any opinion on what evidence, 
if any, had been or might be introduced 
by defendant.—Bryant y. State, 13 S.B. 
2d 820, 191 Ga. 686. 

In homicide prosecution, giving of in- 
struction that the law does not attempt 
to measure the degree of insanity which 
renders a person irresponsible for his 
act was reversible error, even though 
the test of sanity by inability to dis- 
tinguish between right and wrong was 
correctly given immediately preceding 
that instruction, and immediately fol- 
lowing the instruction the judge in de- 
fining the essential criminal intent stat- 
ed that the question was whether de- 


fect of self-defense instruction.—Gris- 


if satisfied that lighter penalty should 


. HOMICIDE — 


fendant was mentally incapable of dis- 
tinguishing between right and wrong 
with reference to the act.—Bryant y. 
State, 138 S..2d 820, 191 Ga. 686. 

Ga.App. Where defendant charged 
with murder was convicted of involun- 
tary manslaughter in the commission 
of an unlawful act, charge that ,de- 
ceased suffered immediately from blow 
from defendant a partial paralysis was 
harmless, even if inaccurate, because 
state did not contend that there was 
an immediate paralysis—Kimball v. 
State, 10 S.H.2d 240. 

Ga.App. Where defendant charged 
with murder was convicted of invol- 
untary manslaughter in the commis- 
sion of an unlawful act, instruction 
which related to malice, even if errone- 
ous, could not have been basis of a 
new trial, since the offense of man- 
slaughter did not involve malice, and 
defendant was not harmed thereby. 
Code 1938, § 26-1007.—Kimball  v. 
State, 10 S.B.2d 240. 

Where defendant charged with mur- 
der was convicted of involuntary man- 
slaughter in the commission of an un- 
lawful act, even if charge regarding 
murder was erroneous, defendant could 


not complain, since an _ erroneous 
charge on the subject of higher of- 
fenses is not cause for a new trial 


where the verdict is for a lesser of- 
fense.—Kimball v. State, 10 S.H.2d 240. 

Ky. In homicide prosecution, where 
accused testified that he shot deceased 
solely because he believed deceased was 
about to shoot or cut accused and ac- 
cused’s own testimony showed little 
provocation for the killing, accused was 
not prejudiced by omission of words 
“upon provocation ordinarily calculated 
to excite passion beyond control” from 
instruction which informed jury that 
they should’ convict of manslaughter if 
they believed from evidence that homi- 
cide was committed in sudden affray or 
in sudden heat and passion without 
previous malice.—Taylor v. Common- 
wealth, 143 S.W.2d 520, 288 Ky. 804. 

Ky. Where defendant’s evidence 
tended to prove that he had struck de- 
ceased with his fist because deceased 
kept coming at him and refused to stay 
back, instead of with a blackjack as 
testified to by one witness for the state, 
omission of an instruction on involun- 
tary manslaughter was prejudicial er- 
ror, where defendant was convicted of 
voluntary manslaughter.—Cook v. Com- 
Te GaeD, 149 S.W.2d 507, 285 Ky. 
749. 


Ky. In prosecution for murder 
where there was evidence that defend- 
ant’s mother in presence of her daugh- 
ter asked defendant to get her gun and 
that they would kill deceased and that 
at time deceased was _ killed, either 
mother, daughter or defendant had 
eried out “Shoot him,” a conspiracy 
instruction was not prejudicial to de- 
fendant’s substantial rights.—Coots v. 
Spon wen 151 S.W.2d 65, 286 Ky: 


Ky. In prosecution against deputy 
sheriff killing deceased who approached 
deputy after deputy arrested allegedly 
intoxicated woman, instruction predi- 
cating deputy’s right to prevent release 
of woman by force or violence on the 
fact that woman was actually guilty 
of offense for which she had been ar- 
rested was reversible error.—Woods vy. 


Commonwealth, 152 S.W.2d 997, 287 
Ky. 312. 
Miss. In homicide prosecution, issue 


submitted to jury should have been 
limited under the facts to manslaugh- 


ter, but, where conviction was of man-° 


slaughter, failure to so limit the issue 
was not reversible error.—McDowell v. 
State, 198 So. 564 

Miss. Accused convicted of man- 
slaughter could not complain of al- 
leged error in granting manslaughter 
instruction, where, if jury believed that 
accused was sane at time of homicide, 
they would have been warranted in 
convicting him of murder.—Hand vy. 
State, 200 So. 258 

N.Y. In murder prosecution, where 
accused claimed that he shot deceased 
when deceased feloniously assaulted ac- 
cused by pointing gun at accused and 


foundation of the defense and require 


11 cou: 
Hhat 


reversal of conviction, notwithstanding 
trial court gave usual charge on self- 
defense relating to duty to retreat ex- 
cept in face of imminent danger of 
irreparable injury. Penal Law, § 1055, 
subds. 1, 2.—People v. Ligouri, 31 N. 
B.2d 37, 284 N.Y. 309, reversing 19 N. 
Y.S.2d 316, 259 App.Div. 750 and 19 
N.Y.S.2d 314, 259 App.Div. 750. 

N.Y. The refusal to charge that dy- 
ing declaration, when admitted into evi-. 
dence, is not to be regarded as having oy 
the same value and weight as testimony 
of witness given in open court under 
sanction of oath and under tests and ; 
safeguards which are there provided, i 
was reversible error, where trial judge : 
made only brief reference in his charge = 
to dying declarations and did not cover = 
the subject, and judgment of conviction : 
for first degree murder rested on two 
dying declarations which, as accusatory i 
statements, were not only of doubtful 
admissibility, but were neither clear } 
nor satisfactory.—Peonle v. Bartelini, 35 } 
N.H.2d 29, 285 N.Y. 433. 3 

N.C. In prosecution for assault with 1 
a deadly weapon with intent to kill, ; 
where evidence raised an inference of 
self-defense which was not destroyed 
by contradictory evidence of the state 
and accused’s own declaration to oth- 
ers that the actual, shooting was: ac- 4 
cidental, trial judge without special re- 
quest therefor had duty of instructing 
jury upon law of self-defense and fail- 
ure to do so required. new trial. C.S. 
§ 564:—State v. Greer, 12 S.E.2d 238, 
218 N.C. 660. 


N.C. In prosecution under  incict-. 
ment charging murder, where evidence 
showed that shooting occurred in de- 
fendant’s home, a_ self-defense instruc- 
tion which embodied doctrine of  re- 
treat was prejudicial, even though trial 
court further instructed on one’s right 
to protect his home and family.—State 
Pepeae 14 S.E.2d 526, 219 N.C. 


a 


Seen 


* 


Ok1.Cr.App. The fact that court in 
murder prosecution submitted issue of 
manslaughter in the first degree and 
jury found defendant guilty of man- 
slaughter in the first degree, though 
under the law and the facts the crime 
was murder, was not prejudicial to 
defendant, and conviction would not 
Be pe bak Sarit) ads oa v. State, 105 P. 
2 le 


Tex.Cr.App. In prosecution resulting 
in conviction for murder without mal- 
ice, where defendant testified that de- 
ceased had drawn his pistol and had | 
it in his hand in an effort to kill de- 2 
fendant, and that defendant, believing 
that his life was in danger, drew his 
pistol and fired the fatal shot, refusing 
an instruction covering statute regard- 
ing homicide taking place to prevent 
murder was error, requiring reversal. 
Pen.Code 1925, art. 1223.—Whatley y. 
State, 149 S.W.2d 98. 

Tex.Cr.App. In prosecution for as- 
sault with intent to murder constable, 
wherein constable’s son testified that 
defendant commanded his companion to 
shoot constable, that constable’s son 
grabbed pistol, placing his thumb be- 
tween hammer.and firing pin, that trig- 
ger was pulled, but that he did not 
know whether his action in seizing pis- 
tol caused trigger to be pulled or not, 
trial court committed reversible error 
in refusing defendant’s requested in- 
struction that if hammer of pistol was 
accidentally snapped, defendant could. 
not be convicted.—Meekins y. State, 149 
S.W.2d ‘959. : 

Tex.Cr.App. In homicide  prosecu- 
tion, instruction that if jury believed 
beyond a reasonable doubt that defend- 
ant thought deceased was about to kill 
or seriously injure him and, while un- 
der such fear, killed deceased, then de- 
fendant was not guilty, was reversibly 
erroneous for imposing on defendant 
the burden of establishing the defense 
of self-defense beyond a_ reasonable 
doubt.—Pena y. State, 151 S.W.2d 598, 
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( In homicide prosecution, de- 
_ fendant could not complain of an in- 
struction on murder pursuant to a con- 


spiracy, where jury found defendant 


der.—Woods y. Commonwealth, 147 S. 
W.2d 690, 285 Ky. 275. ; 
Ky. The error, if any, in trial court. 
giving a murder instruction would not 
operate to prejudice of accused, where 
conviction was of manslaughter.—John- 
son v. Commonwealth, 147 S.W.2d 1048, 
285 Ky. 374. s 
§ 714 


, Ky. Instruction defining term ‘‘mal- 
ice aforethought” by first defining 
“malice’ and then -defining ‘‘afore- 
thought” did not constitute prejudicial 
error, where two definitions when com- 
bined conformed to approved definition 
of “malice aforethought”.—Johnson vy. 

e Commonwealth, 147 S.W.2d 1048, 285 

Sz Ky. 374. 

= § 717 
Ga. Where defendant was charged 

with murder and he denied any knowl- 

edge or connection therewith, thus mak- 
ing issue of murder or nothing, charge 
on law of justifiable homicide, although 
improper, was not reversible error.— 

Claybourn vy. State, 11 S.H.2d 23, 190 

Ga. 861. 

Ky. In murder trial, where only ex- 
cuse offered by defendant was that he 
was so drunk at time of killing that 
he did not know what he was doing, 
court properly instructed jury on man- 
slaughter\and erred in defendant’s fa- 
vor in giving instruction on subject of 
drunkenness.—Richardson v. Common- 
wealth, 144 peer 284 Ky. 319. 


Cal. In murder prosecution, defend- 
ed on ground of justifiable homicide 
in resisting attempt to commit felony, 
but not on ground of self-defense, in- 
structions on self-defense were erron- 
eous and prejudicial to defendant.— 
People v. Silver, 108 P.2d 4, 16 Cal.2d 
714, prior opinion 102 P.2d 763. 

Ill. Where there was no evidence to 
support the giving of an instruction on 
Ny the law of self-defense, the giving of 
7 such an instruction in homicide prose- 
“ cution was not prejudicial error.—Peo- 
4 ple v. Sink, 30 N.H.2d 40, 374 Ill. 480. 
" Ky. The giving of a self-defense in- 
struction, where there was no evidence 

f on which to base it, was harmless to 
; the defendant.—Roberts v. Common- 
wealth, 144 S.W.2d 1043, 284 Ky. 377. 

Tex.Cr.App. Where there was no tes- 
4 timony in record which raised issue of 
f self-defense, trial court in giving a 
charge on _ self-defense gave accused 
a more than he was entitled to, and ac- 
s cused could not complain of the charge 
: on ground that court required jury to 
view transaction resulting in deceased’s 
death as it appeared to jury at time of 
trial rather than as it appeared to ac- 
cused at time of killing.—Simons y, 
State, 149 S.W.2d 103. 

§ 722 

Ala.App. In prosecution for assault 
with intent to murder, where evidence 
tended to sustain the felony charged, 
: defendant could not complain of ver- 
ey dict finding defendant guilty of assault 
and battery.—Goodson vy. State, 197 So. 
69, certiorari denied 197 So. 70. 

Nev. Accused convicted of murder of 
the first degree could not complain of 
ft, action of trial court in not accepting 
; first verdict wherein jury. found ac- 

cused guilty of murder in second de- 

gree and recommended leniency, since 

such action was favorable to accused 

x because it gave jury an opportunity to 

fix the penalty at life imprisonment. 

Comp.Laws, §§ 10068, 11019.—Kramer 
v. State, 108 P.2d 304, 
§ 723 

Ala. Where date set for execution of 
accused who was convicted of first de- 
gree murder passed pending appeal, 
the Supreme Court which affirmed the 
conviction set a new date for execu- 
tion.—_ Jones v. State, 2: So0.2d 422. 

Ark. Where evidence in prosecution 
of negress for murder of a white man 
failed to show that negress went. to 
place where deceased was employed for 
purpose of committing robbery or mur- 
der, or that premeditation and malice 


guilty of manslaughter and not of mur- 


actuated the crime, and there was evi- 


dence that meeting between negress 
and deceased was planned for engaging 
in immoral conduct, and that robbery 
and homicide were incidental and with- 
out premeditation, a conviction for first 
degree murder with death by electrocu- 
tion would be modified by substituting 
21 years of penal servitude.—Dinwiddie 
v. State, 151 S.W.2d 93... — 

Ark, Where trial court erred in in- 
structing on murder in the first degree 
because elements of premeditation and 
deliberation were not proved, judgment 
convicting defendant of first degree 
murder would be modified by substitut- 
ing second degree murder.—Strawn v. 
State, 151 S.W.2d 988. 

Cal. Instructions on presumption 
that one intends natural, probable and 
usual consequences of acts necessitated 
reversal of conviction of attempted 
murder, as indicating that finding of 
specific intent might be based on pre- 


sumption, though other counts of in- 


dictment charged offenses not requir- 
ing proof of specific intent, where 
court also charged that instructions 
should be considered as applying to 
each count of indictment unless specifi- 
cally limited. Const. art. 6, § 4%— 
People v. Snyder, 104 P.2d 639, super- 
seding 96 P.2d 986. ; 

Cal.App. Evidence held not to war- 
rant reducing conviction from second 
degree murder to manslaughter.—Peo- 
ple v. Soules, 106 P.2d 639. 

Fla. Where accusea was tried for 
murder in the first degree but was 
convicted of manslaughter, and assign- 
ments of error related to matters large- 
ly in trial court’s discretion, which it 
did not appear was abused, and _ evi- 
dence was ample to have supported the 
higher degree of homicide, conviction 
would be affirmed.—Pruitt v. State, 197 
So. 519, 143 Fla. 897. 

Fla. Where evidence did not prove 
murder in the second degree but es- 
tablished defendant’s guilt of man- 
slaughter resulting from the use of ex- 
cessive force in making an arrest, a 
judgment convicting defendant of mur- 
der in the second degree was reversed 
under statute with directions to the 
circuit court to enter a judgment for 
manslaughter and pass sentence accord- 
ingly. Comp.Gen.Laws Supp. § 8663 
(323).—McRane vy. State, 3 So.2d 502. 

Mass. An indictment charging de- 
fendant with commission of murder in 
the second degree did not charge a 
“capital offense’ and consequently did 
not come within the practice prescribed 
by statute regarding appeals in capital 
cases. G.L.(Ter.Ed.) ec. 278, § 33H, as 
amended by St.1939, ¢. 341.—Common- 
wealth v. Capalbo, 32 N.E.2d 225, 308 
Mass. 376. 


Mass. In murder prosecution, evi- 
dence held not to establish that justice 
required reviewing court to exercise its 
statutory additional powers in capital 
cases. G.L.(Ter.Ed.) ¢c. 278, § 33H, as 
added by St.1939, ¢. 341.—Common- 
wealth v. Brooks, 32 N.H.2d 242, 308 
Mass. 367. 

Miss. In trial of two defendants for 
murder, where proof affirmatively 
showed that one of defendants did not 
shoot deceased or do any act which 
would render him guilty of murder or 
any crime for which conviction might 
be had under ‘such charge, conviction 
of such defendant for manslaughter 
must be reversed, and he must be dis- 
charged by Supreme Court.—Grisham y. 
State, 2 So.2d 821. 

Ohio. If there is no evidence in a 
murder prosecution to establish beyond 
reasonable doubt that defendant is 
guilty of first degree murder, the court 
of appeals on review, two judges con- 
curring, may modify and affirm a con- 
viction by reducing conviction from 
murder in first degree to appropriate 


lesser included offense. Gen.Code, §§ 
13449-1, 13459-6; Const. art. 4, § 6.— 
State v. Porello, 34 N.H.2d 198, 138 


Ohio St. 239, affirming 33 N.E.2d 23, 
appeal dismissed 381 N.W.2d 440, 137 
Ohio St. 567. 

Under constitutional provision re- 
specting jurisdiction of courts of ap- 
peals to review, affirm, modify or re- 
verse judgments of courts of common 


pleas, the Court of Appeals, tw 
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concurring, may not reverse: on weigh 
of evidence a conviction of murder in — 
first degree but may, if record w 
rants, modify and affirm such con 
tion by reducing it from murder | 
first degree to manslaughter. Const 
art. 4, § 6.—State v. Porello, 34 N.E. 
198, 188 Ohio St. 239, affirming 33 N.! 
2d 23, appeal dismissed 31 N..2d 440, 
1387 Ohio St. 567... i 

Under evidence court of appeals prop. 
erly modified a conviction of first de- — 
gree murder to manslaughter.—State © 
v. Porello, 34.N.H.2d 198, affirming 
N.E.2d 23, 138 Ohio St. 239, appes 
cysuieace 31 N.E.2d 440, 187 Ohio — 


Ohio App.. Where shooting was ad- 
mitted and defendant failed in proof 
that killing was in self-defense, but r 
ord did not. show intent -to kill 
premeditation requisite for murder 
the first degree, conviction of murder 
the first degree would be modified 
the Court of Appeals by reducing 
press finding of murder to included 
ser crime of manslaughter.—Sta 
Porello, 33 N.E.2d 23, appeal dismiss¢ i 
31 N.H.2d 440, 137 Ohio St. 567. — 2a 
_OkI.Cr.App. Where the sole conten- — 
tion on appeal is that judgment and 
sentence should be modified from the ~ 
death penalty to that of imprisonme 
in the penitentiary for life, the C 
inal Court of Appeals will examine th 
record carefully to see whether the de- 
fendant has been accorded every right 
guaranteed by the Constitution and t 
statutes of the state, whether any m 
terial error has been committed du 
ing the trial of the case, and whether ~ 
under the evidence the jury was moved 
by passion or prejudice in inflicting 
the extreme penalty.—Cunningham YV. 
State, 105 P.2d 264, Lan 
On appeal by one who was convicted 
and sentenced to death for the murd 
of his wife, record warranted the 
position of the extreme penalty and did 
not justify the Criminal Court of )- 
peals in modifying the penalty.—Cun- 
ningham y. State, 105 P.2d 264. 
Okl.Cr.App. Hvidence required — 
duction of sentence of 25 years for — 
first degree manslaughter to 12 years. 
—Hood v. State, 106 P.2d 271.,. ae 
~ Okl.Cr.App. In murder prosecution, 
evidence was insufficient to warrant 
death penalty, and the Criminal Court 
of Appeals would modify the judgme 
by reducing the punishment to hard 1. 
bor in the state penitentiary for lif 
22 OklSt.Ann. § 1066.—Murphy vy. 
State, 112 P.2d 438. aa 


Okl1.Cr.App. The Criminal Court of — 
Appeals has the right to modify a judg- 
ment inflicting the death penalty for 
murder to imprisonment at hard labo 
for life when the Criminal Court of 
Appeals deems it proper in the furthe 
ance of justice, but commutation can 
be granted only by the chief executive 
of the state, and is granted as a matter 
of clemency.—Abby vy. State, 114 P.2d 
499, rehearing overruled 115 P.2d 266. 

Evidence did not warrant interfer- 
ence by the Criminal Court of Appeals 
to modify a judgment inflicting death | 
penalty for murder to imprisonment at 
hard labor for life—Abby v. State, 114. 
eae 499, rehearing overruled 115 P.2da 

v 
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Pa. Where mother pleaded guilty to | 
eharge of murdering her infant son — 
born of an extra-marital relation fol-_ 
lowing desertion by husband, evidence 
as to accused’s good reputation as 
law-abiding citizen and devoted mother, 
her extremely hard life and desperate © 
financial circumstances, and her low 
level of intelligence and lack of educa- 
tion disclosed such mitigating circum- 
stances as to constitute the imposition 
of death penalty an abuse of trial 
court’s discretion requiring a modifica- 
tion by resentence to life imprison- 
ment, particularly in view of recom- 
mendation of lesser sentence by dis- 
trict attorney’s office. 18 P.S. § 4701. 
—Commonwealth y. Irelan, 17 A.2d 897, 
341 Pa. 43. 
Where the trial court has abused its © 
discretion under statute in imposing 
death sentence in first-degree murder 


. a" “ - 


- prosecution where defendant has plead- 
Ar ed guilty, Supreme Court will act to 
- eorrect such abuse. 18 P.S.-§ 4701.— 
~ €ommonwealth v. Irelan, 17 A,2d 897, 
4 341 Pa, 43. . =a 
-—- ¥enn. In prosecution for homicide, 

evidence showed that defendant negroes 
about 19 and 22 years of age, respec- 
tively, planned and executed homicide 
and robbery, and that there were no 
_ extenuating or mitigating circumstances 
to relieve them’ from the punishment 
of death imposed by jury.—Porter_v. 
State, 151 S.W.2d 171, 177 Tenn. 515. 

Where murder committed in course of 
robbery was brutal and the guilt of de- 
fendants was established beyond any 
reasonable doubt, there was no occasion 
for recommending a commutation of 
punishment of. death fixed by jury. 
Code 1932, §§ 10771, 10772.—Porter Vv. 
State, 151 S.W.2d 171, 177 Tenn. DibSE 
-Tex.Cr.App. Where complaint and 
information contained two counts, one 
charging negligent homicide of first de- 
and other charging Deg ligens 
court gave 

d verdict 


Rakin. § 724 

 @©al. Where evidence sustained con- 
-yvictions for two’ murders, and _ trial 
court’s finding that defendant was sane 
at the time of commission of the mur- 
ders, the trial court’s action in im- 
posing the death penalty would be 
sustained on appeal. Pen.Code, § 1239. 
—People vy. Johansen, 110 P.2d 406. 


Tul. Twenty years in prison for mur- 
Mt er committed in perpetration of rob- 
- bery was not excessive though accused 
ras. only 14 years of age.—People ev. 
Collins, 31 N.E.2d 295, 375 Ill.°253. 


Ky. A sentence to term of 21 years 
in state penitentiary on conviction of 
maliciously shooting and wounding po- 
lice officer with intent to kill him was 
not excessive. Ky.St..§ 1166.—Mullins 
vy. Commonwealth, 149 S.W.2d 725, 285 
Ky. 804... 
_ ex.Cr.App. Where jury found that 
accused was guilty of murder with 
malice, assessment of 45 years in the 
penitentiary did not constitute an “ex- 
cessive penalty’.—Allen y. State, 146 
 §.W.2d 384. 
- 'fex.Cr.App. If conduct of one: ac- 
cused of murder with malice as result 
_' of discharge of. his pistol during 
struggle for possession thereof with 
another than deceased was intended by 
. -aecused to bring on trouble with such 
other person and was calculated to and 
did cause him to strike accused, but 
aceused did not intend to kill such 
person, such blow caused accused to 
have reasonable apprehension of death 
or serious bodily injury at such per- 
son’s hands, there was created in ac- 
eused’s mind a degree of anger, rage, 
resentment or terror rendering him 
-/ ineapable of cool reflection, and cir- 
cumstances would have produced such 
state of mind in person of ordinary 

‘temper, jury is not warranted in as- 

sessing greater punishment than five 
years in penitentiary on conviction 
'. of crime charged. Vernon’s  Ann.P.C. 
arts. 1257b, 1257¢.—Stapp v. State, 147 

= §.W.2d 256. 

Utah. In fixing penalty for murder, 
no discrimination is made between de- 
grees of intelligence.—State v. Mark- 
. ham, 112 P.2d 496. 

7 Under statute imposing death penalty 
; for first-degree murder or upon recom- 
-mendation of the jury life imprison- 
ment in the discretion of the court, trial 

court cannot vary from the imposition 

[ of the death penalty unless jury recom- 
q mends a different penalty, in which 
w event trial court in its discretion may 
impose a penalty of life imprisonment 
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instead of death penalty which is othér- i 


wise mandatory. Rev.St.1933, 103-28-4. 
—State v. Markham, 112 P.2d 496, 


HOSPITALS 


i 


§ 3 

Pa.Quar.Sess. Under the Act of 1931, 
P.L. 510, relating to private nursing 
homes and private hospitals, as amend- 
ed by the Act of 1939, P.L. 438, 35 P.S. 
§ 226, it is not necessary, in order to 
sustain a conviction for operating a 
private nursing home or private hos- 
pital, to show that the home or hospital 
was operated for profit—Commonwealth 
v. Crandall, 54 York 188. 


§ 5 

Fla. The tax to be imposed under 
provisions of special act creating Leon 
County Hospital Tax District is “ad 
valorem” on all real and personal prop- 
erty, as distinguished from “assess- 
ments for special benefits’ to real prop- 
erty located’ in the district. Sp.Acts 
1939, ce. 19939.—Crowder v. Phillips, 1 
So.2d 629. ; 

Advantages to the community from 
the construction and maintenance of a 
hospital are not “special benefits’ to 
real property for which assessments 
against real estate within district would 
be authorized under special act creating 
Leon County Hospital Tax District. 
Sp.Acts 1939, e¢.. 19939.—Crowder v. 
Phillips, 1 So.2d 629. 

A district, such as the Leon County 
Hospital Tax District, may not be cre- 
ated with general taxing authority with 
respect to real estate within district, 
but must be restricted to power to levy 
assessments for special benefits. Sp. 
Acts 1939, ¢e. 19939; Const. art. 9, §§ 
1, 5; art. 10, § 7, as amended.—Crow- 
der vy. Phillips, 1 So.2d 629. 

The special act creating Leon County 
Hospital Tax District is violative of 
constitutional provision that Legisla- 
ture shall authorize counties to assess 
and impose taxes for county purposes 
only and that property shall be taxed 
upon principles established for state 
taxation, since under the act the coun- 
ty is not authorized to maintain. hos- 
pital as a county project, and no at- 
tempt is made to empower district to 
levy special assessments, but power to 
impose ad valorem taxes on all realty 
and personalty within district igs at- 
tempted to be delegated to district for 
establishment of an improvement by 
which realty in district will not be 
specially benefited, and district’s trus- 
tees' cannot be given such authority. 
Sp.Acts 1999,.-c.. 19939); Const. -art...9, 
S§ deeb evarts: LO} 7, aS amended.— 
Crowder v. Phillips, 1 So.2d 629. 

Under special act creating Leon Coun- 
ty Hospital Tax District, | district’s 
board of trustees could only have been 
empowered to make assessments against 
realty within district where special 
benefits could be traced to such realty. 
Sp.Acts 1939, ¢.  19939.—Crowder vy. 
Phillips, 1 So.2d 629. 

N.Y.Sup. A municipal | corporation 
has no proprietary rights distinct from 
trust for the public in its streets, 
wharyes, cemeteries, hospitals, court- 
houses and other public buildings, but 
it holds them for public use, and to 
no other use can they be appropriated 
without special legislative sanction.— 
American Dock Co. v, City of New 
York, 21 N.Y.S.2d 9438, 174 Mise. 813. 

Ohio. The operation of an institu- 
tion for the feeble-minded by the Pub- 
lic Institutional Building Authority is 
not authorized by statute, and the De- 
partment of Public Welfare alone has 
that duty. Gen.Code, § 1890-100.— 
State ex rel, Public Institutional Bldg. 
Authority v. Neffner, 30 N.W.2d 705, 
137 Ohio St. 390. ; 

Pa. The statute vesting in the com- 
monwealth the title to and right to 
operate all property theretofore used 
by counties, cities or institution dis- 
tricts for care of mental patients was 
not objectionable because of difficulty 
in separating property used for the 
poor from that used in mental health 
cases, since the commonwealth could 
have taken over all property used for 
both purposes, and if it could take all, 
it could take any part. 50 P.S. §'1051 


The statute vesting in the common- 
wealth the title to and right to operate 
all property theretofore used by coun- | 
ties, nee or institution districts, for 
eare of mental patients is not unlawful 
as containing an improper “delegation 
of legislative power’ because of provi- 
sion therein requiring the Department 
of Welfare to make an investigation for 
purpose of determining which of the iy 
institutions were necessary and which 
of them might be operated by the com- 
monwealth in such manner as to insure | + 
proper care, and requiring the Gov- 
ernor thereafter to determine which of 
the institutions should be managed and 
operated by the commonwealth. | 50 
P.S. -§ 1053; P.S.Const. art. 2, § 1.— 
Chester County Institution Dist. v. 
Ogres ies 17 A.2d 212, 341 Ba. 


The statute vesting in the common- ; 
wealth the title to and right to operate : 
all properties theretofore used by coun- 
ties, cities or institution districts, for 
care of mental patients, was not inyal- 

id as applied to the Chester County In- 

stitution District, on the ground that 

the statute worked irreparable damage . 
to the taxpayers of the county and to 
the county. 50 P.S. § 1051 et seq.— 
Chester County. Institution Dist. v. 
Pemmenicnlths 17 A.2d 212, 341 Pa. 


The statute vesting in the common- 
wealth the title to and right to op- 


_— 


erate all properties. theretofore used 
by counties, cities or institution dis- 
tricts, for care of mental patients a 


would not be held invalid for unrea- 
sonableness as applied to institution 
district which was self-supporting and 
which combined operation of property 
devoted to indigent poor and to mental 
hospital in such” manner as to make 
division difficult, since such question 
was for legislative determination. 50 
P.S. §. 1051 et seq.—Chester County In- 
stitution Dist. v. Commonwealth, 17 
A.2d 212, 341 Pa. 49. h 

Wis. Under statutes concerning state 
and county tuberculosis sanatoria, 
prime purpose of establishing sanatoria. 
is to cure patients afflicted with tuber- 
culosis, and protection of public from 
spread of disease is secondary. St. 
1939, §§ 50.01(1), 50.02(1), 50.07(1, 2). 
—Milwaukee County v. Oconto County, 
294 N.W. 11, 235, Wis. 601. 


a a 
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N.Y.Sup. Under by-law of the Flush- 
ing Hospital and Dispensary that 
amendment might be made by a two- 
thirds vote at any annual or special 
meeting of which notice has been pub- 
lished with the call for meeting, where 
without sufficient notice to membership, 
a resolution was adopted at annual 
meeting that existing by-laws of the 
hospital be repealed and that new by- 
laws be officially adopted in their place, 
the resolution was void, particularly 
where change was not approved by 
board of trustees as elsewhere provided. 
General Corporation Law, § 25.—In re 
Flushing Hospital & Dispensary, 27 N. 
¥.S.2d 207, affirmed 28 N.Y.S.2d 155, 
262 App.Div. 749, reargument denied 
29 N.Y.S.2d 151, 262 App.Div. 863. 


Purported amendment to by-laws of 
the Flushing Hospital and Dispensary 
would be declared void by the court in 
exercise of its equitable powers in so far 
as amendment attempted to permit 
amendments to the by-laws without no- 
tice to the members of the corporation, 
since such amendment was unreasonable 
and contrary to best interests of the 
corporation. General Corporation. Law, 
§ 25.—In re Flushing Hospital & Dis- 
pensary, 27 N.Y.S.2d 207, affirmed 28 
N.Y.S.2d 155, 262 App.Div. 749, rear- 
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gument denied 29 N.Y.S.2d 151, 262 
App.Div. 863. ‘ 
Pa.Super. Evidence sustained con- 


viction for unlawfully operating a pri- 
vate nursing home and unlawfully oper- 
ating a private hospital and of practic- 
ing medicine and surgery without a li- 
cense.—Commonwealth y. Crandall, 21 
A.2d 232. 


seme of which is limited not by amount 
- of contributions but rather by bounda- 
ries of personal ambitions. General 
Corporation Law, § 25.—In re Flushing 
Hospital & Dispensary, 27 N.Y.S.2d 207. 
Affirmed 28 N.Y.S.2d 155, 262 App. 
Div. 749, reargument denied 29 N.Y.S. 
2d 151, 262 App.Div. 863. 

; 8s 

-Fla. A municipality can regulate 
and control a hospital maintained by 
it, and in exercise of such power it 
can exclude from practice within the 
a hospital licensed physicians belonging 
to particular schools of medicine.— 
pacpardson y. City of Miami, 198 So. 


The expression, in the act providing 
for licensing of osteopathic physicians 
.. and surgeons, that osteopathic phy- 
sicians and surgeons licensed thereun- 
der shall have same rights as physi- 
d cians and surgeons of other schools of 
medicine with respect to treatment of 
eases or “holding of offices in public 
institutions’, does not mean_ that 
osteopathic physicians can practice in 
and have rights and facilities of a mu- 
nicipal hospital extended to their pa- 
tients as a matter of law, regardless 
of rules and regulations of hospital. 
Acts 1927, c. 12287, §§ 11, 13.—Rich- 
ardson y.sCity of Miami, 198 So. 51. 

The board of trustees of hospital 
supported by general taxation in city 
of Miami could adopt a regulation ex- 
cluding from treatment of cases in 
such hospital duly qualified and li- 
censed osteopathic physicians and sur- 
geons. Comp.Gen.Laws 1927, § 3417 
et seq.; Acts 1927,c,'12287, -§§ 11°13: 
Sp.Acts 1925, c. 10847, § 23a, as added 
by Sp.Acts 1929, c. 14234, § 7.—Rich- 
ardson vy, City of Miami, 198 So. 51. 


§1lo | 

Conn. That under the. statutes a 
county is entitled to be reimbursed by 
the state in part at least for support 
of inmates of the county jail and of 
the county home is not determinative 
that money expended by county for 
hospitalization of such persons is paid 


y by it as agent of the state, so as to 
i require public hospitals under’ the 
statutes to furnish hospitalization to 


such persons for not more than $8 per 
week. Gen.St.1930, § 189, as amended, 
Gen.St.Supp.1939, § 90e.—General Hos- 
iy pital Soc. of Connecticut v. New Haven 
re County, 14 A.2d 746, 127 Conn. 53. 
x While the state pays indirectly to 
amounts fixed in the statutes for the 
board of prisoners and of inmates of 
county temporary homes, which pay- 
x. ments go into the general treasury of 
; the county, payments by the county 
for hospitalization in public hospitals 
i of prisoners and inmates of county 
; temporary homes do not fall within 
, statutory provision prohibiting public 
hospitals from charging or receiving 
more than $8 per week for the care 
i of any patient when such expense is 
“paid by the state * .*' *'' directly.”’ 
Gen.St.1930, § 189, as amended, Gen. 
» St.Supp.1939, § 90e, and §§ 1747, 1889, 
2007, 6527; Gen.St.Supp.1939, § 591e. 
—General Hospital Soe. of Connecticut 
v. New Haven County, 14 A.2d 746, 127 
Conn. 53. 
The statutory provision prohibiting 
a publie hospital from charging or 
receiving more than $8 per week for 
the care of any patient when such ex- 
pense ig paid by the state through the 
agency of any town is applicable only 
to the hospitalization of “state” pau- 
pers whom town is required to sup- 
port but town is entitled to reimburse- 
ment from the_ state. Gen.St.1930, § 
189, as amended. Gen.St.Supp.1989, § 
90e, and §§ 1698, 1710, 1711, 1713.— 
General Hospital Soc. of Connecticut 
v. New Haven County, 14 A.2d 746, 127 
Conn. 53. 
§ 11 


N.Y.Sup. A recovery under provision 
7 of New York City Charter making 


; liable for care ¢ a 
endents in hospitals under ju 
ion of Department of Hospitals, was 
mproper, where evidence failed to es- 


tion. New York City Charter, 1936, § 
587, subd. b.—Goldwater v. Bergman, 
29 N.YiS.2d 231; 


N.Y.Sup. Where, prior to service of 
summons in action by infant and its 
father, the father executed an assign- 
ment absolute in form to hospital cov- 
ering hospital bill for services fur- 
nished to infant by hospital, and in- 
fant and father recovered judgments, 
the latter being limited in amount to 
hospital bill, the statute giving hospi- 
tals a lien to secure payment of their 
reasonable charges at cost rates did 
not apply to give hospital a lien upon 
both recoveries. Lien. Law, 
Abbondola v. Kawecki, 29 N.Y.S.2d 530, 
177. Mise. 122. 

Where an infant and its father 
brought an action for damages as re- 
sult of injuries sustained’ by infant, 
and infant recovered judgment for per- 
sonal injuries and the father recovered 
a judgment in amount oz hospital bill 
for services furnished to infant. by 
hospital, the hospital could not claim 
a lien against infant’s recovery to. se- 
cure payment of its charges, since 
there could have been no recovery by 
infant for medical expenses.—Abbon- 
dola v.. Kawecki, 29 N.Y.S.2d 530, 177 
Mise. 122. 

Where an infant and its father re- 
covered judgments in action for dam- 
ages as result of injuries sustained by 
infant, the judgment in favor of father 
being limited to amount of hospital 
bill. for services furnished to infant 
by hospital, the statutory hospital lien, 
so far as it affected recovery by father, 
was subject to lien of attorney on re- 


covery in favor of the father and was ~ 


limited to reasonable charges at cost 
rates. Lien Law, § 189.—Abbondola 
ts Kawecki, 29 N.Y.S.2d 530, 177 Misc. 
122. 


Wash. Where injured person re- 
ceived draft from public liability in- 
surer payable to herself and_ hospital 
at which she had been a patient, but 
hospital refused to indorse draft, and 
injured person thereupon returned draft 
to insurer and demanded another pay- 
able to herself alone, but hospital filed 
lien for its services prior to delivery to 
injured person of new draft by insurer 
which retained a portion of original 
amount to protect itself against any 
lien which hospital might assert, filing 
of lien was timely, as against conten- 
tion that receipt of original draft con- 
stituted a settlement and payment be- 
fore filing of lien. Laws 1937, c. 69, §§ 
1, 2.—Layton vy, Home Indemnity Co., 
113 P.2d 538. 


The medical lien statute giving hospi- 
tal a lien for services rendered, being 
in derogation of the common law, was 
to be strictly construed, and its opera- 
tion would not be extended for benefit 
of those not clearly within its terms. 
Laws 1937, c. 69, §§ 1, 2.—Layton yv. 
Home Indemnity Co., 113 P.2d 538. 

The statute giving hospital a lien 
for services rendered did not operate 
“retroactively” so as to give hospital a 
lien for services rendered prior to ef- 
fective date of statute, but statute ap- 
plied only to services rendered there- 
after. Laws 1937, c. 69, §§ 1, 2.—Lay- 
ton v. Home Indemnity Co., 113 P.2d 
538. 
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Ala. The rule that building owner 
owes invitee entering building duty to 
use reasonable care to have entrance 
in reasonably safe condition for him 
applies to hospitals such as medical 
elinics.—Norwood Clinic vy. Spann, 199 
So. 840, 240 Ala, 427. 

A medical clinic building must be 
kept reasonably safe for infirm people 
using it, not merely for robust, strong 
and healthy people or’ even those of 
average normal physique.—Norwood 
Clinic v. Spann, 199 So. 840, 240 Ala. 
427 : 


A jury should have more latitude in 
determining reasonable safety of medi- 


r + 
jurisdic- 


ablish that defendant’s father was a 
dependent when he received hospitaliza- 


. Anderson, 16 S.H 

A private hospital operated for p 
cuniary profit owes to a patient t 
duty to use reasonable care fo 
safety and reasonable skill and 
gence in nursing and caring for hi: 
ylodme ns Hospital y. Anderson, 16 S. 


injury to patient, as upon the character 
of the act itself.—Dillon v. Rocka y 
Beach Hospital & Dispensary, 30 
H.2d 373, 284 N.Y. 176, reversin 

N.Y.S.2d 502, 259 App.Div. 1033, — 


N.Y.App.Div. A hospital had dut 
furnishing patient with a reas 
competent nurse.—Howe v. Medical 
Center Hospital, 26 N.Y.S.2d 95 
App.Div. 1088. ; “te 

N.Y.Mun.Ct. Special nurses engage 
by hospital at request of patient, whose 
wages were paid by hospital and col- 
lected from patient along with oth 
charges, were “independent contract 
rather than “employees” of the hos 
and hence hospital would not be li 
for loss of patient’s dentures resu 


from nurses’ negligence.—Fisher 
Sydenham Hospital, 26 N.¥.8.2d 38 
176 Mise, 7. ' woh 


N.Y.Ct.Cl. Employees at state hospi- 
tal who permitted patient suffering 
from involuntary melancholia to de- 
scend a flight of stairs on. crutches 
without assistance, though he had ni er 
before used his crutches in desce 

the stairs, and though elevator as - 


available to move the patient, with 
sult that patient fell and receive 
injuries, were guilty of negligence re 
dering state liable for death of pat 

—Gunzburger v. State, 27 N.Y.S.2d 60 


N.C. Where a patient enters hospit: 
for treatment of a particular ma 
and expresses no preference as to ph 
cian by whom he is to be treated an 
there directed to or assigned to a 
reputable physician who is not an em- 
ployee of the hospital, those in charge 
of the hospital must exercise reason- 
able care in the selection of the physi- | 
cian and if no negligence is shown 


NC: 
Ordinarily, a hospital undertakes on- 
ly to furnish room, food, facilities for — 
operation and attendance, and is not | 
liable for injuries resulting from the ~ 
negligence of a physician in the absence ~ 

of evidence of agency or other facts up- 
on which the principle of respondeat 
superior can be applied.—Smith v. Duke 
University, 14 S.H.2d 6438, 219 N.C. 628. 
In action for alleged negligent treat- 
ment of patient by a physician in de- 
fendant’s hospital, where there was no 
evidence that physician who was a pro- 
fessor in defendant’s medical school as- 
sumed to act for defendant otherwise 
than in his individual capacity as a 
practicing physician in treating patient, 
or that he was held out by defendant as 
having been employed by it to treat pay 


ain 
Sie 


a _ jacked authority 


§ 13 Sigal: 
patients or that hospital undertook to 
furnish physicians for the treatment of 
maladies of patients, hospital was not 
liable for injury in treating patient in 
the absence of subsequent ratification 
by defendant of any action on part of 
physician beyond the limits of his em- 
ployment as a professor in defendant’s 
medical school.—Smith vy. Duke Univer- 
sity, 14 S.H.2d 643, 219 N.C. 628. 

Or. Where physicians regularly em- 
ployed by hospital association incor- 
porated for profit were furnished office 
space and paid monthly salaries and, 
although permitted to have their own 
patients also, they rendered profes- 
sional services for association pursuant 
to contract between association and 
high school to render medical services 
to members of football squad, ‘‘master 
and servant’’ relationship existed be- 
tween association and physicians, and 
association was liable for their ‘negli- 
gent acts upon principle of ‘“responde- 
at superior’. Code 1930, § 46-901.— 
eeu v. C. H. Weston Co., 108 P.2d 
_Persons and hospitals that treat pa- 
tients for hire with expectation and 
hope of securing gain and profit there- 
from are liable for negligence and mal- 
practice on part of physicians and sur- 
geons employed by them.—Giusti v. C. 


' H. Weston Co., 108 P.2d 1010. 


Hospital association incorporated for 
profit which contracted with high 
school to furnish medical services to 
members of football squad could not 
escape liability for negligence of phy- 
sicians regularly employed by it to 
perform its contract on plea that by 
the nature of their work physicians 
- were not subject to association’s con- 
trol as to manner and details of their 
_ work, and that, therefore, there was no 
“master and servant” relationship, but 
that physicians were ‘‘independent con- 
tractors’ as to whom association was 
merely required to exercise due care 
in selecting.—Giusti vy. C. H. Weston 
Co., 108 P.2d 1010. 


§ 16 

Cal.App. A hospital corporation was 
not guilty of negligence in failing to 
discover that one of its patients had a 
broken rib, since the discovery of a 
broken rib and the treatment thereof 
constituted act of “practicing medi- 
_¢ine,”’ and hospital as a corporation 
under statutes to 
practice medicine, and hospital had no 
legal duty to examine patient from 
time to time for broken bones. Stat. 
1937, p. 1255, § 2008.—Guilliams v. 
Hollywood Hospital, 105 P.2d 318. 

A hospital is not an insurer of the 
safety of its patients, and there is 
nothing about a hospital, as such, that 
is inherently dangerous.—Guilliams v. 

‘Hollywood Hospital, 105 P.2d 318. 


§ 17 
See Barker v. Lockhart [1940] 3 
Dom.L.R. 427; Craig Bros. v. Sisters 
of Charity ane om.L,R. 561. 


La.App. Where employee, who was 
employed as a physiotherapist by pres- 
ident and general manager of incorpo- 
rated health association for a definite 
period of several months on a stipulat- 
ed salary schedule, was discharged 
without just cause, corporation could 
not avail itself of a charter provision, 
of which employee had no notice, re- 
quiring a special resolution by board of 
managers to authorize a contract of em- 
ployment for period longer than one 
“month, to defeat employee’s right to re- 
cover unpaid salary for unexpired pe- 
riod of employment, particularly where 
so-called corporation was merely a 
trade-name under which president and 
general manager operated his personal 
business.—Harrosh y. Fife Bros. Health 
Ass’n, 1 So.2d 323. 


Although in general persons dealing 
with corporations are bound by charter 
limitations, with respect to right of 
an employee of minor importance, such 
as a physiotherapist employed by hos- 
pital, to recover on a contract of em- 
ployment for a definite period of sev- 
eral months, a charter provision, re- 
guiring a special resolution of board 
of managers to authorize contract of 
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employment for a period of more than — 


one month, would be considered a ‘‘pri- 
vate restriction’, by which employee 
would not be bound unless he had _ no- 
tice thereof—Harrosh v. Fife Bros. 
Health Ass’n,' 1 So.2d 323. a 

Where corporation reaped benefits of 
continued services of physiotherapist, 
who rejected offer of other employment 
and remained in corporation’s employ 
because of long-term contract of em- 
ployment promised him by president 
and general manager of corporation, 
neither the president nor corporation 
could deny president’s authority to 
make such contract on basis of a char- 
ter limitation.—Harrosh y. Fife Bros. 
Health Ass’n, 1 So.2d 323. 

Where a hospital was operated by the 
president and general manager partly 
as business of the corporation and part- 
ly as such president’s private enter- 
prise, both the corporation and such 
president individually were obligated 
under contract of employment whereby 
the president employed a physiothera- 
pist, who was employed indiscriminate- 
ly in the business of the corporation 
and the business carried on as the 
president’s private enterprise—Harrosh 
v. Fife Bros. Health Ass’n, 1 So.2d 323. 

N.Y.Sup. Under by-law of the Flush- 
ing Hospital and Dispensary that no 
person except those whose names have 
been filed and posted as elsewhere pro- 
vided should be eligible for election to 
office of trustee, purported election of 
trustees by nominations from the floor 
after a nominating committee had made 
a report and its nominations had been 
duly posted in accordance with the by- 
jaws was void. General Corporation 
Law, § 25.—In re Flushing Hospital 
& Dispensary, 27 N.Y.S.2d 207, affirmed 
28 N.Y.S.2d 155, 262 App.Diy. 749, re- 
argument denied 29 N.Y.S.2d 151, 262 
App.Div. 863. 


Under by-law of the Flushing Hospi- 
tal and Dispensary that no person, ex- 
cept those whose names have been filed 
and posted as elsewhere provided 
should be eligible for election to office 
of trustee, where nominating commit- 
tee duly filed its report and nomina- 
tions of seven trustees were duly posted 
at least three weeks before -annual 
meeting in accordance with the by-laws, 
and no other nominations were so 
posted, only the seyen nominees were 
eligible for election and the polls were 
elosed to any other nominations. Gen- 
eral Corporation Law, § 25.—In re 
Flushing Hospital & Dispensary, 27 N. 
Y.S.2d 207, affirmed 28 N.Y.S.2d, 155, 
262 App.Div. 749, reargument denied 
29 N.Y.S.2d 151, 262 App.Div. 863. 

The couft had power in the interests 
of right and justice to set aside elec- 
tion of trustees for hospital corporation 
even if election were strictly legal, and 
was justified in taking such action 
where members were denied right to 
know a reasonable time before annual 
meeting the names of people who were 
to be voted for as trustees, particularly 
where method of nominating in advance 
had always been theretofore followed. 
General Corporation Law, § 25.—In re 
Flushing Hospital & Dispensary, 27 
N.Y.8.2d 207, affirmed 28 N.Y.S.2d 155, 
262 App.Div. 749, reargument denied 
29. N.Y.S.2d 151, 265 CODD DAN: 863. 


Cal. In action against hospital for 
injuries to patient, allegations of com- 
plaint that hospital undertook to pre- 
pare plaintiff for operation, to care for 
and attend him during operation, and 
thereafter so long as necessary, in skill- 
ful, careful, and efficient manner by 
use of proper and suitable means, suffi- 
ciently stated legal duty of care as- 
sumed by hospital, thus satisfying first 
essential element of cause of action for 
negligent injuries.—Guilliams v, Holly- 
wood Hospital, 114 P.2d 1, prior opin- 
ion 105 P.2d 318. 

Under complaint, alleging that de- 
fendant hospital undertook to prepare 
plaintiff for operation and to care for 
and attend him during operation and 
thereafter so long as necessary in skill- 
ful, careful, and efficient manner by use 
of proper and suitable means, plaintiff 
could establish hospital’s duty of care 


oat sd ‘ 
hin ey 
i 


tue of special contract or _ 


toward patien 
offer proof of o 


de 
—Guilliams v. Hollywood Hospital, 
P.2d 1, prior opinion 105 P.2d 318. — 

In action against hospital for in- 
juries to patient, complaint alleging 
that defendant so negligently and care- 
lessly attended plaintiff before and dur- 
ing kidney operation that his rib was 
broken and failed to discover’ such in- 
jury, which should have been discov- 
ered in exercise of ordinary skill in at- 
tending plaintiff after operation, or, 
having discovered it, negligently failed 
to render plaintiff any care or treat- 
ment therefor, was not fatally defective 
as too general, ag it alleged two types 
of negligent conduct, either of which 
was sufficient to support. plaintiff’s 
cause of action and set forth what was 
done with as much particularity as 
plaintiff could, considering nature of 
cause of action and his condition when 
injury occurred.—Guilliams v, Holly- 
wood Hospital, 114 P.2d 1, prior opin- 
ion 105 P.2d 318. ‘ 

In personal injury action, allegations 

of complaint that plaintiff suffered pain, 
loss of health, and delayed recuperation 
after operation in corporate defendant’s 
hospital as immediate and proximate 
result of defendants’ concurrent acts of 
negligence, and was thereby damaged 
in, stated _sum, were sufficient.—Guil- 
lidmg v. Hollywood Hospital, 114 P.2d 
1, prior opinion 105 P.2d 318. 
_in action against hospital for in- 
juries to patient, complaint was not in- 
sufficient for failure to allege that de- 
fendant’s servants acted within scope 
of their employment, in absence of al- 
legation of specific negligent act by a 
particular empNyee as foundation of 
plaintiff’s cause of action.—Guilliams v. 
Hollywood Hospital, 114 P.2d 1, prior 
opinion 105 P.2d 318. 

Cal.App. In action against county, 
Supervisors thereof, director of county 
hospital and two nurses therein for in- 
juries to pay patient, amended com- 
plaint, charging that defendants negli- 
gently failed to furnish plaintiff with 
proper nursing care and attention in 
certain particular, but not alleging that 
defendant director ordered anyone to do 
or refrain from doing anything the do- 
ing or omission of which caused in- 
juries, that plaintiff contracted with 
such director for care or attention, that 
her personal care or attention devolved 
on director, or that he selected or em- 
ployed nurses detailed to take care of 
plaintiff or was responsible to her for 
any failure in supervision of such 
nurses, stated no cause of action against 
See GL Sipe r v. Colusa County, 113 


_ in action for injuries to pay patient 
in county hospital, complaint alleging 
that care of and attention to plaintiff 
were personally entrusted to certain 
nurses in hospital and that they failed 
to render such service was sufficient on 
demurrer to state cause of action 
against nurses.—Griffin y. Colusa Coun- 
ty, 113 P.2d 270. 


Ga.App. In action against hospital 
for injuries sustained by patient al- 
legedly as result of negligence of hos- 
pital’s employees in leaving an electric 
pad en patient’s leg with pad’s con- 
trol switch kept in “high” position, 
testimony of patient’s witness, concern- 
ing her experience with electric pads 
relative to likelihood of such a pad 
burning flesh if kept on high position 
when applied thereto was admissible.— 
Piedmont Hospital v. Anderson, 16 S. 
H.2d 90. 

Evidence sustained judgment for 
patient for burns sustained as result 
of application of electric pad to pa- 
tient’s leg, on ground that hospital’s 
employeeS were negligent in placing 
pad with the control switch turned to 
“high” position, on the leg of the 
patient who was sleeping\as a result 
of administration to him of heavy dose 
of _narcotics.—Piedmont Hospital  y. 


Anderson, 16 S.H.2d 90. 
Ill.App. In action against hospital, 
evidence authorized inference that 


cauterizing machine inflicted burn and 
caused pieces of wire to enter plain- 
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as 


® 


to 

guilty and motion for judgment not- 
withstanding verdict.—Delling v. Lake 
View Hospital 
School for Nurses, 33 N.H.2d 915, 310 


eating 


, as against motion 


inst defenda 
nstruct jury to find defendant not 
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IiLApp. 155. 

N.Y. Evidence made out prima facie 
case for plaintiff on issue of malpractice 
against defendant physicians and of 
willful abandonment of plaintiff’s case 
against defendant physician and hospi- 
tal, as against motion for nonsuit.—Mei- 
selman y. Crown Heights Hospital, 34 
N.E.2d 367, 285 N.Y. 389, reversing 20 
N.Y.S.2d 174, 259 App.Div. 840, appeal 
Genes 20 N.Y.S.2d 669, 259 App.Div. 


N.Y.App.Div. In action to recover 
damages for personal injuries sustained 
by plaintiff who, while a patient in 
defendant’s hospital, was burned about 
the thighs through the negligent appli- 
cation of hot water bags, evidence sup- 
ported jury’s finding that the injury 
was caused by the negligence of under- 
graduate nurse.—Howe v. Medical Arts 


Center Hospital, 26 N.Y.S.2d 957, 261. 


App.Div. 1088. 

In action to recover damages for per- 
sonal injuries sustained by plaintiff 
who while a patient in defendant’s hos- 
pital was burned about the thighs 


through the negligent application of 


hot water bags by an_ undergraduate 
nurse, evidence sustained jury’s finding 
that hospital had failed to perform its 
duty of furnishing a reasonably compe- 
tent nurse.—Howe vy. Medical Arts Cen- 
ter Hospital, 26 N.Y.S.2d 957, 261 App. 
Div. 1088. 


N.C. In action for injury resulting 
from alleged negligent treatment of pa- 
tient in defendant’s hospital, plaintiff 
had burden to show by legal evidence 
and not by such evidence as would 
merely raise a ‘conjecture or suggest 
a possibility that physician whose treat- 
ment was complained of was at the time 
acting within the scope of his employ- 
ment by the hospital and that physi- 
cian’s treatment of patient caused 
jury complained of.—Smith v. Duke 
nye 14 §.B.2d 643, 219 N.C. 
628. 

In action for alleged negligent treat- 
ment of patient by a physician in de- 
fendant’s hospital, evidence that physi- 
cian was employed by defendant as a 
professor in medical school and that 
employment included free ward work in 
the treatment of charity patients in the 
hospital and that he was a member of 
professional staff of hospital as a physi- 
cian and surgeon was not sufficient to 
show that in treatment of patient phy- 
sician was at the time and in respect 
to particular treatment given her, act- 
ing ‘within scope of his employment” 
by defendant, as distinguished from his 
private practice for which he was paid 
by patient so as to impose Hability on 
defendant hospital if physician was 
negligent and injury arose from his 
negligence.—Smith v. Duke University, 
14 S$.H.2d 643, 219 N.C. 628. 

In action for alleged negligent treat- 
ment of patient by physician in defend- 
ant’s hospital, evidence that physician 
wus employed as a professor in medical 
school of the defendant and was fur- 
nished an office in the hospital which he 
used as part compensation for teach- 
ing and for free ward work was not 
sufficient to show that’ physician was 
the “agent” of the defendant in treat- 
ing the patient where there was evi- 
dence indicating that in treating the 
patient, physician was exercising in- 
dependent and individual professional 
skill and judgment.—Smith y. Duke 
University, 14 S.H.2d 6438, 298 N.C. 


8 
“ok. Eyidence that patient was re- 
ceived as paying patient in hospital 
while in an irrational condition, that 
side rails were placed on his bed, but 
were later removed, that thereafter pa- 
tient was found with his bloody head 
on concrete floor, that his head and 
face were then bandaged, and the side 
rails were again installed, and _ that 
after his death three days later exami- 
nation disclosed that his skull was so 


. a ¥ 
y fractured that t 
- could have caused his death, was sufli- 
cient to make out a “prima facie case” 
against the hospital, and trial court did 
not err in granting a new trial after 
directed verdict for the hospital.— 
Morningside Hospital and ‘Training 
School for Nurses y. Pennington, 114 P. 
2d 943. 

Pa.Com.Pl. An hospital has no 
charging lien on a verdict in favor of 
the plaintiff, for services rendered him. 
—Carol.v. Perlmutter, 41 D. & C. 702, 
30 Del.Co. 269, 55 York 85. 

See Dixie v. Royal Columbian Hos- 
pital [1941] 2 Wee 138. 

9 
Cal.App. In action by hospital pa- 
tient against hospital and physicians to 
recover damages for a broken rib which 
was allegediy broken after patient. en- 
tered hospital, complaint was demur- 
rable as failing to allege what the de- 
fendants did or omitted to do.—Guil- 
liams* vy. Hollywood Hospital, 105 P.2d 


318. 
§ 30 

Ala. In action for injuries to cripple, 
slipping and falling on slick cement 
walkway sloping upward toward -en- 
trance to defendant’s medical clinic 
building, burden was on plaintiff to 
show defendant’s negligence.—Norwood 
Cue v. Spann, 199 So. 840, 240 Ala. 

In action for injuries to cripple, slip- 
.ping and falling on slick cement walk- 
way sloping upward toward entrance 
to defendant’s medical clinic building, 
into which he was going for eye ex- 
amination, evidence of defendant’s neg- 
ligence held sufficient to support jury’s 
verdict for plaintiff—Norwood Clinic 
v. Spann, 199 So. 840, 240 Ala, 427. 

Colo. In action by patient against 
sanitarium for alleged negligent care 
and treatment by agents of sanitarium, 
even if hydrotherapy treatment was 
negligently given to patient on night 
of her entry into sanitarium, evidence, 
including medical testimony that it was 
“possible’ for exposure to have precipi- 
tated pneumonia, was insufficient to es- 
tablish that such negligence was “prox- 
imate cause” of patient’s contracting 
pneumonia which subsequently devel- 
oped into tuberculosis, since testimony 
that it was ‘possible’? for exposure to 
have precipitated the pneumonia was 
not equivalent to ‘probable’’.—O’Con- 
nor y. Boulder Colorado Sanitarium 
Ass’n, 111 P.2d 633. 

La.App. Where charity hospital in- 
tervened in suits brought by occupants 
of automobile for injuries sustained in 
collision, against driver of other auto- 
mobile and his insurer, seeking to re- 
cover for drugs, medicines, and X-rays 
furnished occupants, complying with 
statute requiring that pleadings be ac- 
companied by affidavits of officer of 
hospital, and no testimony was offered 
in contradiction thereof, claims of hos- 
pital were duly proved. Act No. 289 of 
1938.—Prevost v. Smith, 197 So. 905. 

N.Y.Mun.Ct. In patient’s action 
against hospital and nurses for negli- 
gence causing loss of dentures, testi- 
mony of nurses held to authorize de- 
nial of recovery.—lisher y. Sydenham 
Hospital, 26 N.Y.S.2d 389, 176 Misc. 7. 

Or. In malpractice action by foot- 
ball player against hospital associa- 
tion and two physicians employed by it 
to perform its contract with high 
school to furnish medical services to 
football squad, where contract did not 
obligate association to advise school 
authorities as to_physical condition of 
players, and sole negligence alleged 
was the erroneous diagnosis of player’s 
injury and advice to him that he could 
continue to play, admission of testi- 
mony of school’s football coach that he 
looked to association for advice as to 
whether an injured player should be 
allowed to continue to play was error 
as injecting an irrelevant issue.—Gius- 
fir. C.) Ele Weston ak 108 P.2d 1010. 


Ala. In action for injuries to crip- 
ple, falling on cement walkway, inclin- 
ing upward toward entrance to de- 
fendant’s medical clinic building, evi- 
dence that walkway had become slick 
surfaced, over which it was intended 


he fracture 


Uy Ba AS “iT 
itor Wis aae ieee § 16 
that infirm people should walk, and did 
not comply with citv regulations in 
some respects was sufficient to take to 
jury question whether defendant used 
due care to safeguard persons at- 
flicted as was plaintiff—Norwood Clin- 
ic v. Spann, 199 So. 840, 240 Ala. 427. 

N.Y. In patient’s action against hos- 
pital for burn on feet, evidence whether 
burn was caused by electric light lamp ~ 
which was found in, patient’s bed and 
whether lamp was in a position to © 
burn patient’s foot as result of neg- 
ligence of any person for whose act 
or omission hospital was liable, was 
for jury.—Dillon v. Rockaway Beach 
Hospital & Dispensary, 30 N.H.2d 373, 
284 N.Y. 176, reversing 21 N.Y.S.2d 
502, 259 App.Div. 1033. sds ut as 

In patient’s action against hospital 
for burns on feet, circumstantial evi- 
dence was sufficient to constitute — ee 
prima facie case of hospital’s negli- 
gence, where such evidence negatived — 
all but bare possibilities that hospit: 
was free from  negligence.—Dillon y 


patton 3 21° N.Y.S.2d 502, 259 App.Di 
Or. In malpractice action against 
hospital association incorporated for 


profit and physicians regularly em- 
ployed by it to perform its contract 
with high school to furnish medical 
services to members of football squad, | 
evidence that football player described — 
what were characteristically disloca- 
tions of his shoulder, but that phys 
cian erroneously diagnosed the injury 
and advised that player could continue | 
to play football, was for jury on issue 
of physician’s negligence in failing to 
discover true nature of the injury in 
the. exercise of ordinary care and_skill 
in making diagnosis.—Giusti y. C. H. 
Weston Co., 108 P.2d 1010. soahty 
In malpractice action against hospi- — 
tal association incorporated for profit 
and physicians regularly employed by — 
it to perform its contract with high 
school to furnish medical serine tos 
members of football squad, wher ie 
time physician first examined plaintiff 
football player on November 12, plat 
tiff, after dislocating shoulder twice in ~ 
football games, had continued to pla 
once a week and to practice regularly © 
for seven weeks, evidence as to wheth 
er physician’s negligence, if any, was 
“proximate cause” of plaintiff’s injury 
was insufficient for jury.—Giusti y. C._ 
H. Weston Co., 108 P.2d 1010. t 


Or. In malpractice action against — 
hospital association incorporated for — 
profit, an employee who was not a 
physician, and two physicians em- 
ployed by association to perform its — 
contract with high school to furnish © 
medical services to members of foot- 
ball squad, where evidence disclosed no 
failure of duty on part of the nonpro- 


fessional individual defendant, as to — 
whom plaintiff was nonsuited, giving © 
of instruction that, notwithstanding 


such defendant was not a physician, he 
was bound to exercise reasonable care 
in discharge of duties assigned to him 
by association, was error, since by im- — 
plication a verdict against association 
based on what such defendant did or 
failed to do was thereby authorized 
ae v. C. H. Weston Co., 108 P.2d \_ 


# 


HUSBAND AND WIFE 


§ 5 ¥ 
Fla. A married woman and her hus- 
band are, in the eyes of the law, but 
one person, and the woman has no | 
separate legal  existence.—Foster vy, — 
Cooper, 197 So. 117, 143 Fla. 493. 
r § 9 
C.C.A.9. The effect of marriage upon 
an interest in land acquired by either 
or both of spouses during coverture is 
determined by the law of state where 
the land is located.—Black vy. Commis- 
sioner of Internal Revenue, 114 F.2d 


§ 16 
Va. The presumption that husband 
is the head of the house may be re- 
butted by evidence of an uncontra- 
dicted witness when it is not inherently 
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“probable although witness be inter- 
: ested or even a defendant.—Fairfax v. 
Pay _ Commonwealth, 13 See BLO, . 

: ih 


-).C.Mich. As a result of the mar- 

riage contract, a husband has a duty 

to support and live with his wife, and 
the wife must contribute her services 
and society to the husband and follow 
_ him in his choice of domicilg—Graham 
v. Graham, 33 F.Supp. 936. 
Miss. A husband has the right to 
_ choose and establish the matrimonial 
- domicile, and the wife has duty to ac- 
- quiesce in his selection and_ follow 
him to the domicile of his choice, un- 
_ less the choice has been unreasonably 
- and arbitrarily made, or the comfort, 
health and general well being of the 
wife would be jeopardized by a change. 
-—Ouzts v. Carroll, 199 So. E 
-_N.Y.Sup. As to husband and wife, 
he home of one is the home of the 
other and the duty of the wife is to 
dwell with the husband.—Kuphal v. 
Kuphal, 29 N.Y.S.2d 868. 
| The husband has a prima facie con- 
_ tinuing right to establish and to change 
he matrimonial domicile not depend- 
ng upon the wife’s consent or mis- 
i, oo amon v. Kuphal, 29 N.Y.S. 
AAS ee : 
_ A husband’s own misconduct may op- 
‘erate to defeat his fundamental right 
o establish and to shift the matri- 
onial domicile—Kuphal y. Kuphal, 
9 N.Y.S.2d 868, . 
_Pa.Super. Wife is under duty to live 
with husband at such reasonable place 
he can, according to his means, pro- 
¢ home.—Mather v. Mather, 


Qa 


. \ 
Pa.Super. Under the law of both 
Pennsylvania and Illinois, it is the duty 
of the wife to accompany her husband, 
who in good faith changes his domicile 
from one state to another.—Common- 
wealth vy. Custer, 21 A.2d 524, 
W.Va. A husband has the undoubt- 
right to select the place of abode for 
imself and his wife, but considering 
1 surrounding circumstances, includ- 
ig husband’s means, the right must 
e equitably exercised and must not 
iM, be_used to inflict suffering on the wife. 
_—Harbert v. Harbert, 11 S.H.2d 748. 


! § 28 

_ Ala. Where there was friction be- 
ween husband and a son and wife 
ded with the son, there was no jus- 
fication in morals or law for the hus- 
and to strike his wife and such con- 
uct was sufficient cause for her to 
ve separate from him and to claim 
separate maintenance.—Wallis vy. Wal- 
s, 199 So. 844, 240 Ala, 439. 

Ala. 
striking his wife, except in defense of 
himself and, if he does, it is sufficient 
cause for her to live separate and 
apart from him, and to claim sepa- 
rate maintenance.—Puckett v. Puckett, 
200 So. 420, 240 Ala, 607. 

The mere failure of wife, who was 
seeking separate maintenance from her 
husband, to contribute to the peace 
and happiness of the home would not 
justify the husband in committing ac- 
tual violence on her person, but, in 

determining amount of provision to be 
made to wife, she could not be regard- 
ed as entirely blameless if, while liv- 
ing with the husband, without provo- 
eation from him, she was inconsiderate 
or disrespectful in her attitude toward 
him, or if she habitually pursued a 
course of eonduct calculated to vex 
and harass a reasonably indulgent hus- 
band.—Puckett v. Puckett, 200 So. 420. 
240 Ala, 607. A 
{ 29 

— C.C.A.3. Under New Jersey law, a 
husband is liable for support of his 


_--—~—s wife.—Commissioner of Internal Reve- 
nue vy, Caspersen, 119 F.2d 94. 
es D.C.Mich. As a result of the mar- 


is riage contract, a husband has a duty 
to support and live with his wife, and 
* the wife must contribute her services 
: and society to the husband and follow 
him in his choice of domicile.-—Graham 
vy. Graham, 83 F.Supp. 936. 


they lived 


A husband is not justified in 


Cal.App. A husband and wif 
stituted a social unit upon their 


riage and husband’s obligation to sup-— 


port wife arose immediately out of 
such unity, and continued as long as 
they both should live-——Remondino v. 
Remondino, 106 P.2d 437. "% 

Del.Super. The common-law _princi- 
ple charging husband with all civil 
liabilities, including support of his wife 
and payment of her burial charges, is 
generally recognized in United States, 
but it must appear, either by direct 
proof or by proof showing cohabita- 
tion and other facts and circumstanc- 
es, that parties were married.—Owens 
v. Bentley, 14 A.2d 391. : 

Ga.App. A husband has duty flowing 
from marriage relation to support and 
maintain his wife, and that duty ordi- 
narily remains as long as the relation 
of husband and wife exists.—Hayes v. 
Hayes, 15 S.H.2d 626, transferred 11 
S.E.2d 764, 191 Ga. 237. 

Ill.App. The husband’s duty to sup- 
port wife is continuing obligation and, 
even though the wife should leave hus- 
band for a time, wife has right to re- 
turn to their home for purpose of re- 
suming status of husband and wife.— 
Garvy v. Garvy, 33 N.H.2d 882, 310 
Il. App. 169. 

N.J. At common law, the husband 
was liable for support of his wife while 
apart with his consent.— 
Richman vy. Richman, 18 A.2d 403, 129 
N.J.Hq. 114. 

N.Y.App.Div. Husband’s duty to sup- 
port former wife, unless terminated by 
final judgment of divorce, remains un- 
changed, in absence of wrong on_ her 
part divesting herself of that right.— 
Williams v. Williams, 25 N.Y.S.2d 940, 
261 App.Div. 470. ‘ 

N.Y.Sup. The infidelity of a wife 
justifies her husband in separating 
from her and terminates husband’s ob- 
ligation to support wife—Taylor v. 
Taylor, 26 N.Y.S.2d 711. 

N.Y.Sur. The obligation of a hus- 
band to support his wife, even where 
she seeks it, is only _in accordance with 
his means.—In re Chandler’s Will, 26 
N.Y.S.2d 280, 175 Misc. 1029. 

Pa.Quar.Sess. Man’s first duty is to 
support his wife, and family, and in a 
manner to be reasonably expected from 
one in his financial situation, and in 
determining the amount which he 
should pay, the court should not deduct 
from his income expenses incurred for 
his own convenience rather than for his 
necessities Commonwealth vy, Poirier, 
30 Del.Co. 153. 

Duty to support is a moral obliga- 
tion and _ also one imposed by the com- 
mon and statutory law as a public 
duty. It is not dependent upon con- 
tract nor is it a debt within the legal 
sense of the term, nor does it depend 
upon the ability or disability of the 
wife to support herself or to contribute 
to the support of, their children.—Com- 
monwealth vy. Poirier, 30 Del.Co. 153. 

S.C. A-man must furnish the “nec- 
essaries of life’ to his wife and minor 
children, dependent upon him for sup- 
port but he need not expend the same 
amount upon each, since necessaries of 
life for one may be either more or less 
dependent upon circumstances than for 
another, and may include medical at- 
tention.—Harris v. Leslie, 12 S8.H.2d 
5385; 195 S:C) 526. 

Va. The right of a_ wife during 
coverture to support and maintenance 
is not a “property right.”—EKaton vy. 
Davis, 10 S.E.2d 893. 

Va. A husband’s obligation to sup- 
port his wife exists regardless of 
whether she is destitute and in neces- 
sitous circumstances.—Heflin y. Hef- 
lin, 14 S.H.2d 317, rae Va. 385. 

3 


That wife’s mother was owner of a 
grocery store and that there was no 
testimony that wife was required to 
pay room and _ board while staying 
with mother did not absolve husband 
from liability for support, since the 
husband was primarily liable for the 
support of his wife, notwithstanding 
that the mother might have been sec- 
ondarily liable under statutes providin 
for home relief, Laws 1933, c. 482, 


3 25.—Anonym 
“mous, 22’ N.Y.8.24 432. 


fare Law, § 
“y ri § 3 tae Mead aaNet 

N.Y.Dom.Rel.Ct. The obligation of 
husband to afford support to his wife 
continues as long as the marriage rela- 
tion is not dissolved or limited by de- 
eree of divorce or separation, notwith- 
standing that the wife has a separate 
estate. Laws 1933, c. 482, § 92, subds. 
2, 3, and subd. 1 as amended by Laws 
1936, c. 346, § 6; Laws 1938, ¢. 482, 
§ 101, subd. 1; § 431.—Anonymous v. 
Anonymous, 22 N.Y.S.2d 2. 

Wis. A wife who leaves her husband 
is not entitled to be supported by him 
if leaving was without reasonable 
cause.—Nowack v. Nowack, 293 N.W, 
916, 235 Wis. 620. 

Where there was no express finding 
that wife’s leaving of husband was 
without reasonable cause, but a finding 
to the contrary would be opposed to the 
great weight and preponderance of the 
evidence, wife was not entitled to sep- 
arate maintenance.—Nowack vy. Nowack, 
293° N.W. 916, 235 Wis. 620. : 


33 
Mo.App. Where a wife leaves her 
husband, even for a justifiable cause, 
and subsequently lives in open adul- 
tery, the wife thereby forfeits her right 
to support from husband.—Webster v. 
Boyle-Pryor Const. Co., 144 S.W.2d 828. 
The rule that a wife who leaves her 


“husband even for a justifiable cause 


and subsequently lives in open adul- 
tery, thereby forfeits her right to sup- 
port from husband, is not applicable 
where the adultery of the wife is con- 
nived at or consented to by the hus- 
band.—Webster yv. Boyle-Pryor Const. 
Co., 144 S.W.2d 828. : 


§ 36 

D.C,Mich. As a result of the mar- 
riage contract, a husband has a duty 
to support and live with his wife, and 
the wife must contribute her services 
and society to the husband and follow 
him_in his choice of domicile-—Graham 
v. Graham, 33 F.Supp. 936. 


§ 37 
Pa. Husband and wife have recipro- 
cal rights in each other’s estates. 48 
P.S. § 31 et seq.—Kirk v. Kirk, 16 A. 
2d 47. i 
38 


§ 
_N.Y.Dom.Rel.Ct,. The rights which 
either spouse acquire by fact of mar- 
riage in the personality of the other 
ordinarily depend upon matrimonial 
Setar v. Smith, 29 Y.S. 


§ 39 ‘ 

N.Y.App.Div. In action by widow 
and adult children of decedent to have 
decreed that decedent was rightful 
owner of certain realty, evidence failed 
to show that decedent paid considera- 
tion for purchase of property and 
caused it to be conveyed to his sister 
for purpose of defeating rights of his 
wife, from whom he had lived apart 
for some years, under agreement that 
sister was to convey premises to de- 
cedent upon demand.—Burtt v. Riley, 
22 N.Y.S.2d 972, appeal denied 24 N.Y. 
8.20159. 

Pa, Either spouse may challenge as 
fraudulent a conveyance of realty or 
a gift of personalty made during a 
marriage, but mere proof of conveyance 
or gift without knowledge of other 
spouse does not constitute a prima 
facie case of fraudulent transfer, but 
it is necessary, in addition, that actual 
any be proved.—Kirk vy. Kirk, 16 A. 

Pa.Com.Pl. A bill in equity by a 
wife naming her husband and his part- 
ner as respondents and which alleged 
that her husband had deserted her, that 
he was beyond reach, that she was 
without means of support, that he had 
property within the jurisdiction, name- 
ly an interest in a partnership and 
other facts from which an inference of 
agreement between the husband and 
partner to deprive the wife of support 
could be drawn was sustained.—Wa- 
nisko v. Wanisko, 19 Leh.L.J. 176. 


§ 40 
_ Pa. Where husband voluntarily con- 
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Ris, AGH 
_ time of engagement to marry, did not 
know of the conveyance three days be- 
fore marriage, did not raise presump- 
tion of “fraud” entitling wife to have 
deed set aside after husband’s death, 
and wife would be required to prove 
anal fraud.—Kirk vy. Kirk, 16 A.2d 


§ 41 
Pa. Husband and wife have recipro- 
cal rights in each other’s estates. 48 
Hane § 31 et seq.—Kirk v. Kirk, 16 A.2d 


Hither spouse may. challenge as 
fraudulent a conveyance of realty or a 
: gift of personalty made during a mar- 

riage, but mere proof of conveyance 

- or gift without knowledge-of other 
ag -spouse does not constitute a prima 
f facie case of fraudulent transfer, but 
it is necessary, in addition, that actual 
a fraud be proved.—Kirk v. Kirk, 16 A. 


N 2d 47 
§ 47 


7 N.J. At common law, husband, by 
virtue of marriage alone, becomes vest- 
: ed with freehold estate, jure uxoris, 
in his wife’s lands, and is immediately 
entitled to rents, issues and_ profits 
thereof.—Hopper v. Gurtman, 18 A.2d 
t 245, 126 N.J.L. 263, affirming 8 A.2d 
: 376, 17 N.J.Misc, 289. 

A husband’s freehold estate, jure 
et uxoris, in his wife’s lands under com- 
i mon law is ‘vested interest,’’ which 
merges in his indefeasible freehold es- 
tate of curtesy on birth of living off- 
spring capable of inheriting wife’s es- 
tate.—Hopper v. Gurtman, 18 A.2d 245, 
126°N.J.L. 263, affirming 8 A.2d 376, 
17 N.J.Mise. 289. 

§ 50 


x. Pa.Super. The possession of personal 
; property by wife is at common law 
the possession of the husband.—Hoak 


v. Unger, 18 A.2d 105, 143 Pa.Super. 
‘= 389. 

‘A SHouae 

“ae C.C.A.Ky. Where claimants as own- 


a ers of paper title of Kentucky land 
5) condemned by federal government 
sought to avoid 15-year statute of 
3 limitations on ground of disability of 
coverture, and their claim was not 
filed until after General Assembly of 
Kentucky had amended statutes by 
withdrawing coverture as a disability, 
saving or prolonging the operation of 
the several statutes of limitation and 
amendment applied retroactively to 
causes of action accruing before its 
passage, defense of coverture as toll- 
re ing limitations was unavailing. Ky. 
i St.1930, § 2506, as amended by Acts 
1934, c. 45; Ky.St.1936, §§ 2505, 2508. 
—Gillis v. Curd, 117 F.2d 705. 


§ 36 

: Mich. The right of husband to con- 
4 trol tenancy by entirety is governed by 
the common law and is not changed by 

the married women’s statute. Comp. 

Laws 1929, § 138057 et seq.—Arrand Vv. 
Graham, 298 N.W. 281, 297 Mich. 559. 

§ 96 

Cal. Where husband and wife con- 

veyed realty owned in joint tenancy 

to church mission board, reserving a 

life estate to themselves or the sur- 

vivor, and at same time an agreement 

; was executed wherein mission board 
-) agreed to educate a relative of gran- 
tors for the ministry should grantors 

die before his education was com- 
pleted, deed to mission board was not 

a strict “deed of gift’? but was a con- 
veyance to the board in part, at least, 

in “consideration” of board’s agree- 

ment to supervise and, under cer- 

tain contingencies to finance educa- 

tion of grantor’s relative, and gran- 
\ tors received some benefit, from grant 
and their promise was, therefore, pre- 

sumed to be a “joint and several obli- 


gation”. Civ.Code, § 1659.—Forbes v. 
Board of Missions of M. BH, Church, 
South, 110 P.2d 8, prior opinion 104 


125 0X0 lie halal 

In absence of evidence that offer by 
husband and wife to convey property 
owned in joint tenancy to church mis- 


=) 


Db 'S_ agreemen 
r ge, tion of relative 

‘ j wife, who knew of. 
husband’s ownership of the realty at 


ie cet a 
i ae upervise educa- 
if grantors should 
die before relative’s education was 
completed, was a joint offer, presump- 
tion was that it was “joint and sey- 
eral’. Civ.Code, § 1659.—Forbes_ v. 
Board of Missions of M. EH. Church 
South, 110 P.2d 8, prior opinion 104 
P.2d 111. 
Even if offer of husband and_ wife 
to convey realty owned by them in 
joint tenancy to church mission board, 
partly as a gift and partly for a ‘“‘con- 
sideration” from which they derived 
a benefit, was a joint offer, the death 
of husband before offer was accepted 
by board did not release wife in 
whom, on husband’s death, title to 
the whole property became vested. 
Civ.Code, § 1543.—Forbes v. Board of 
Missions of M. B. Church, South, 110 
P.2d 3, prior opinion 104 P.2d 111. 

Where husband and wife offered to 
convey realty owned in joint tenancy 
to church mission board, reserving 
life estate to themselves or the sur- 
vivor, and also executed an agreement 
wherein board agreed to educate a 
relative of grantors for the ministry 
if grantors should die before his edu- 
cation was completed, evidence held 
insufficient to sustain finding that of- 
fer was contingent on its acceptance 
and execution of proposed agreement 
by board before death of ‘either hus- 
band or wife.——TForbes vy. Board of 
Missions of M. BH. Church, South, 110 
P.2d 8, prior opinion 104 P.2d 111. 

Where husband and wife who con- 
veyed realty owned in joint tenancy 
to church mission board reserving a 
life estate to themselves or survivor, 
and at same time executed an agree- 
ment requiring board to educate their 
young relative for the ministry should 
they die before his education was 
completed, held that even if agreement 
was required to be accepted by board 
within reasonable time so that wife, 
after husband’s death could have de- 
clined to accept the agreement because 
of delay, where wife made no objec- 
tion to the delay, received the agree- 


ment, and gave her written receipt 
therefor, she thereby “waived” any 
right to complain of the delay.— 


Forbes v. Board of Missions of M. BH. 
Church, South, 110 P.2d 8, prior opin- 
jon 104 P.2d 111. 


In action to set aside a grant deed, 
evidence held not to support finding 
that wife who could not speak Eng- 
lish and who was one of two grantors 
of property owned in joint tenancy 
conveyed to church mission board was 
ignorant of, and was misled and de- 
ceived as to, her rights after hus- 
band’s death and, therefore, was not 
barred or “estopped”? by laches, limi- 
tations or otherwise, from seeking to 
obtain cancellation of conveyance.— 
Forbes v. Board of Missions of M. H. 
Church, South, 110 P.2d 3, prior opin- 
ion 104 P.2d 111. 

In action to set aside grant deed 
and to quiet title to land conveyed 
by husband and wife and owned in 
joint tenancy to church mission board 
reserving life estate to themselves, 
finding that wife, who could not speak 
English, was prevented, after hus- 
band’s death, from consulting other 
persons in regard to her rights under 
the agreement, was not sustained by 
evidence.—Forbes v. Board of Mis- 
sions of M. E. Church, South, 110 P. 
2d 8, prior opinion 104 P.2d 111. 

In suit to set aside deed of prop- 
erty, jointly owned by grantors, to 
church mission board reserving a life 
estate to grantors or the_ survivor, 
evidence held. to establish that wife, 
who survived husband and who did 
not speak English and understood it 
very little, thoroughly understood the 
purpose and effect of the deed and 
assented to the transaction with full 
knowledge.—Forbes v. Board of Mis- 
sions of M. HE. Church, South, 110 P. 
2a 3, prior opinion 104 P.2d 111. 

Where wife, who could not speak 
English and could not readily under- 
stand it, with full knowledge of what 
she was doing joined husband in exe- 


-ment requiring 
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realty. to church mission board, 


serving a life estate to grantors ore 
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the survivor, and also executed 
young relative for the ministry sho 
they die before his education was 
pleted, wife had no legal right 
complain of the conveyance to the — 
board or to ask that it be returned 
to her after husband’s death. C 
Code, § 1659.—Forbes v. Boa 
Missions of M. E. Church, South, 
P.2d 8, prior opinion 104 P.2d 111. gs 
Where husband and wife conveyed — 


be aif 


elect 


gation on board, even if a purch: 
had been found and a demand 
been made by sba 


estate, and at same time an agre 
was executed requiring board to 
eate their relative for the min 
should they. die before his Ci 
was completed, and providing t! 
it should become necessary for g 


became ill in hospital and that 
tive gave up his education to’ 
ministry, did not justify a demand. 
a_ reconveyance.—Korbes vy. Boar 
Missions of M. B®. Church, South, | 
P.2d 8, prior opinion 104 P.2d 111. 
An agreement executed by husban 
and wife, who conveyed jointly owne 
realty to church mission board, 1 
serving a life estate to themsel 
the survivor, requiring board to 
cate grantors’ relative for minist. 
they should die before his .educat 
was completed, could not be set 
in action by wife’s executor on grou 
of fraud, undue influence, or on | 
theory of haste as a deathbed t1 
action, where, though husband 
less than two months after its e 
tion, the agreement was a consu 
tion of a desire first expressed by hus- 
band over two years before and fre- 
quently repeated, and was the resu. 
of long negotiations—Forbes v. Board 
of Missions of M. H. Church, South, 
iat P.2d 8, prior opinion 104 P.2d_ 
. >. eet 
Cal.App. Where realty was owned 
joint tenancy by husband and wif 
title was exclusively in wife on dea 
of husband.—Forbes v. Board of Mi 
ons of M. BE. Church, South, 104 P.2 
Where husband and wife conveyed 
realty owned in joint tenancy to church 
mission board reserving a life estate to 
themselves or the survivor, and also 
executed an agreement referring to 
themselves as ‘‘parties of the second 
part” requiring board, among other ~ 
things, to educate their nephew for ~— 
the ministry should they die before — 
his education was completed, in ab- 
sence of an exclusive joint obligation 
jin the agreement, the presumption 
was that it was a “joint and several 
obligation” binding on wife after hus- 
band’s death even though not ac- 
cepted until after husband’s death. 
Civ.Code, § 1659.—IForbes vy. Board of | 
Missions of M. E. Church, South, 104 
B2ddt Ls ae, 
An agreement executed by husband ~ 
and wife who conveyed realty owned 
in joint tenancy to church mission — 


, aw 
~) board reserving a life estate to them- 
selves or the survivor requiring board, 
among other things, to educate their 
nephew for the ministry should _they 
die before his education was completed, 

- was not revoked by board’s failure to 

accept agreement until after six months 
had elapsed, where husband and wife 

knew that board had its place of busi- 
ness in Tennessee, preliminary nego- 


tiations had been unhurried, and it 
was necessary for board’s representa- 


tive to come to California, appraise 
realty, and report back to board.— 
Forbes vy. Board of Missions of M. E. 


~Chureh, South, 104 P.2d 111. 
Where husband and wife conveyed 
realty owned in joint tenancy to a 
-ehurch mission board reserving a_ life 
estate to themselves or the survivor, 
ven if agreement requiring board, 
among other things, to educate their 
nephew for the ministry should they 
- die before his education was completed, 
was a joint offer, it survived husband’s 
death and was binding on wife when 
‘accepted by board after husband’s 
death. Civ.Code § 1543.—KForbes  v. 
Board of Missions of M. BH. Church, 
Sonth, 104 P.2d 111. : 
Even if agreement executed by hus- 
band and-wife who conveyed realty 
owned in joint tenancy to church mis- 
sion board reserving a life estate to 
themselves or survivor requiring board, 
‘among other things, to educate their 
nephew for the ministry should they 


where she accepted it and signed a 
receipt when agreement was returned 
executed by board.—Forbes vy. Board 
f Missions of M. BH. Church, South, 
104 P.2d 111. 
Cal.App. A written agreement by 
husband and wife renting safe deposit 
pox, stating that box was held in 
oint ownership with right of survivor- 
ship and that on death of either hus- 
band or wife contents of box “inso- 
far as bank was concerned” should be 
absolute and exclusive property of sur- 
vivor, created a “joint tenancy” in se- 
curities in box at time of husband’s 
death, the quoted phrase not defeating 
the intent to create a joint tenancy. 
-—In re Watkins’ Wstate, 104 P.2d 389, 
_ subsequent opinion 108 P.2d 417. 

An agreement executed by husband 
and wife opening bank account, stat- 
ing that moneys deposited in account 
were payable to either husband or wife 
or to the survivor, created an account 


~\ 


agreement. St.1913, p._335, § 16; — 
1925, p. 512. § 15a—In re Watkins’ 

Hstate. 104 P.2d 389, subsequent opin- 
— jon 108 P.2d 417. 

‘ A husband and wife executing agree- 
ments of joint tenancy with reference 
to their safe deposit box and _ their 
- bank account and taking deeds of joint 
tenancy, with a full and correct under- 
standing of result to be achieved by 
ereating a joint tenancy, did not act 
under a mutual mistake of law which 
would invalidate the joint tenancies, 
notwithstanding that there was a mu- 
tual misunderstanding between hus- 
- pband and wife and one of their coun- 
c sel, and that another counsel gave er- 
_ roneous advice, as result of which both 
husband and wife declared in their 
‘joint will that their property was com- 
munity in character.—In re Watkins’ 
Hstate, 104 P.2d 389, subsequent opin- 
ion 108 P.2d 417. 

Cal.App. Delivery to and acceptance 
by husband of instruments creating 
joint tenancies in husband and wife 
operated as a valid “delivery”? to and 
“seceptance”’ by wife, even if she was 
without knowledge of the transactions. 
—Sanders vy. Crabtree, 112 P.2d 923. 

Cal.App. Where grantor’s interest in 
Jand and securities held in joint ten- 
ancy by grantor and her husband was 
conveyed in trust to grantor’s son to be 
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HUSBAND AND WIFE 


reconveyed to grantor or otherwise en- 


cumbered upon demand of grantor, for 
the express purpose of securing to 
grantor the control and right of dis- 
position of her half of property, the 
joint tenancy in property was ter- 
minated by such conveyance and was 
succeeded by a “tenancy in common’. 
Civ.Code, §§ 683, 686.—Reiss v. Reiss, 
114 P.2d 718. 

Il.App. Under contract executed by 
husband, wife and bank, providing that 
moneys deposited by husband or wife 
should be placed to the credit of both 
jointly and might be withdrawn on re- 
quest or order of either, and that upon 
death of either, the survivor should 
have absolute right to withdraw all 
moneys, “joint tenancy’ account with 
full right of survivorship was created, 
though husband retained exclusive pos- 
session of pass book. Laws, 1821, p. 
14, § 2; Laws 1917, p. 557, § 1, Smith- 
Hurd Stats. c. 76, § 2 note.—In re Hal- 
aska’s Estate, 30 N.H.2d 117, 307 Ill. 
App. 1838 

Iowa. Where deed was made to hus- 
band and wife or to the survivor of 
either, the deed was sufficient to mani- 
fest an intention to create an estate in 
joint tenancy with survivorship inci- 
dent thereto so that on husband’s death 
no title passed to his heirs, since the 
word ‘survivor’ had no_ equivocal 
meaning and was not an incident to 
the creation of a tenancy in common.— 
Hruby v. Wayman, 298 N.W. 639, 230 
Iowa 653. 

Mich, That deceased wife indicated 
by statements, testamentary in char- 
acter, that she intended that husband 
should. have everything at her death, 
failed to establish agreement to create 
survivorship rights in personalty since 
an expression of intention to perform 
a future act does not create a con- 
tract.—Weiser v. Laszlo, 294 N.W. 122. 
295 Mich, 133. ~ 

Mich. An agreement to create sur- 
vivorship rights in business of husband 
and wife did not exist because mort- 
gage taken by spouses at time busi- 
ness was sold named spouses as mort- 
gagees and thus created survivorship 
rights by virtue of statute, where such 
security merged when purchasers as- 
signed their interest in business to 
spouses by instrument which contained 
no language which could create sur- 
vivorship rights, and which revested 
title in spouses and under which in- 
strument each owned an undivided one- 
half interest in the business. Comp. 
Laws 1929, § 13071.—Weiser v. Laszlo, 
294 N.W. 122, 295 Mich. 133. 


Mich. Where, after selling his farm 
on a land contract, intestate, by prop- 
er conveyances, placed title to farm in 
himself and wife and to the survivor, 
intestate’s interest, as vendor, in con- 
tract became vested in intestate and 
wife with right of survivorship, and 
hence intestate’s interest in contract 
was not an asset of intestate’s estate 
notwithstanding that intestate did not 
by written assignment transfer to wife 
his interest, as vendor, in contract.— 
Mundy v, Mundy, 296 N.W. 685, 296 
Mich. 578. 


Mich, Where husband and_ wife 
withdrew money from joint bank ac- 
count to ‘purchase bond payable to 
bearer, and bond was retained by them 
until husband’s death, wife, who there- 
upon took possession of bond, became 
owner of bond which had formerly 
been joint property of husband and 
wife. Comp.Laws 1929, § 13071.—Aiton 
vy. Slater, 299 N.W. 149, 298 Mich. 469. 

Mo. The married woman’s acts pro- 
tect a wife’s interest in an estate by 
the entirety by removing the husband's 


jus mariti at common law. Mo.St.Ann. 
§§ 2998, 3002-3004, pp. 5055, 5062, 
5064, O'Halloran, 


5073.—Schwind vy. 
142 S.W.2d 55. 

Neb. Additions to joint checking ac- 
count in names of husband and wife 
which were made by wife out of in- 
come from or sale of property of hus- 
band did not become part of joint 
account to which wife was entitled, but 
such additions would have same char- 
acter as property not sold or income 
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not deposited. Comp. 
—First Trust Co. of 
mond, 299 N.W. 496._ a. : 

N.Y.App.Div. In action for damages 
for wife’s conversion of proceeds of ac- 
counts in savings banks held in name of 
husband and wife and payable to either 
or the survivor, husband’s testimony, in 


. 
ror 


answer to question concerning whether " 


it was his recollection that accounts 
were trust accounts at all times, that 
it was his understanding that accounts 
were made that way so that in case 
something happened to husband the 
money would be turned over to wife 
was insufficient to overcome. statutory 
presumption that accounts belonged to 
the husband and wife as “joint ten- 
ants”. Banking Law, 5 239, subd. 3.— 
Gibbons yv. Schwartz, 27 N.Y.S.2d 214, 
261 Anp.Div. 794. 

N.Y.Sur. Creation of a _ statutory 
“Joint account” with right of survivor- 
ship was established by showing, as to 
intention of parties as disclosed by 
joint written request of husband and 
wife made concurrently with creation 
of account expressly stating desire to 
open an account payable to either or 
to the survivor and by signature by 
both of signature card bearing nota- 
tion, that account was joint and pay- 
able in case of death to survivor, not- 
withstanding that savings account 
book issued was not made out in usual 
form for joint account.—In re Hoff- 


man’s Nstate, 25 N.Y.S.2d 339, 175 
Mise. 607. 
Joint ownership of a bank deposit 


does not differ from any other joint 
ownership, and, upon creation of a 
“joint account” in name of husband 
and wife, ownership of one-half of 
joint account vested in wife so.that 
deposit to that extent was irrevocable 
so far as husband was concerned, 
since wife had a vested property in- 
terest therein.—In re Hoffman’s Es- 
tate, 25 N.Y.S.2d 339, 175 Misc. 607. 

N.Y.Sur. Where bond and mortgage 
were payable to husband and wife or 
survivor, mortgage became wife’s prop- 
erty on her husband’s death because 
of character in which spouses held it, 
and not through husband’s will.—In re 
Sterling’s Will, 27 N.Y.S.2d 36. 

Bank accounts in names of husband 
and wife payable to either or survivor 
as joint tenants, by force of very form 
of accounts, became property of sur- 
vivor and were no part of estate of 
epee re Sterling’s Will, 27 N.Y.S. 

Ohio App. Where husband and wife 
for many years maintained at their res- 
idence a joint fund in cash, arising from 
contributions made by them from pro- 
ceeds of a tourist home jointly main- 
tained by them, proceeds of husband’s 
farming operations, proceeds of hus- 
band’s wages, and proceeds of rentals 
from husband’s property, and _ each, 
without notifying the other or account- 
ing to the other, withdrew amounts 
from the fund, the estate created was 
not a “joint tenancy”, and the rules ap- 
plicable to the right of survivorship in 
a joint tenancy were not applicable, 
since the right vested in each to termi- 
nate the estate by withdrawing the 
whole fund was inconsistent with a 
joint tenancy in which a party thereto 
can withdraw only his proportion.— 
Bowerman vy. Bowerman, 35 N.E.2@ 
1012, 67 Ohio App. 425. 

_Pa.Com.Pl. A joint tenancy by en- 
tireties resembles a common law joint 
tenancy in that each spouse owns the 
whole and therefore is entitled to en- 
joyment of the entirety and to surviyv- 
orship, but it differs in that neither 
one has any individual portion which 
can be alienated or separated, or which 
can be reached by the creditors of ei- 
ther spouse.—Lukae vy. Morris, 7 Sch. 
Reg. 241. 

Wash. A deposit of community 
funds by husband and wife in com- 
mercial bank under agreement with 
bank acknowledging that each deposi- 
tor’s interest was joint and_ several, 
and providing that during lifetime of 
both either could withdraw any part 
of the funds and that death of one 
should not affect right of the other to 
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under agreement with bank that de- 
posit should be payable to either de- 
positor or the survivor created a joint 
tenancy with right of survivorship. 
Rem.Rev.Stat. § 1344.—In re Ivers’ Es- 
tate, 104 P.2d 467. 

Deposit agreements issued by com- 
mercial banks upon deposit of com- 
munity funds created joint tenancies 
with rights of survivorship notwith- 
standing noncompliance with statute 
providing that husband and wife may 
agree as to disposition of community 
property to take effect upon death of 
either, but that agreement must be 
signed, sealed, witnessed, acknowl- 
edged, and certified in manner required 
of deeds, since the effect of agreements 
was not postponed until death of hus- 
band or wife, but rights thereunder 
accrued immediately and were enforce- 
able while both were yet alive. Rem. 
Rev.Stat. § 6894.—In re Ivers’ Estate, 
104 P.2d 467. 
ae In re Mailman [1941] 3 Dom.L.R. 
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Ark. Where by mesne conveyance 
to third person husband’s interest in 
realty held by husband and wife by 
the entirety was transferred to wife 
and subsequently wife by voluntary 
conveyance transferred to third per- 
son, who without consideration there- 
for again conveyed realty to Mus- 
band and wife, estate by the entirety 
was re-established, as against claims 
of deceased wife’s heirs who failed to 
establish a property settlement be- 
tween husband and wife as considera- 
tion for the first transaction whereby 
estate by the entirety was destroyed.— 
Faulkner y. Byland, 147 S.W.2d 37. 

Fla. An “estate by entireties’ is an 
estate over which the husband and 
wife have absolute disposition and as 
to which each, in the fiction of law, 
holds the entire estate as one person. 
—Hunt v. Covington, 200 So. 76. 


Fla. Where title to land was held by 


44 


husband and wife as tenants by en- 


tirety, upon death of husband, title 
passed to wife, despite husband’s will 
devising property to another.—Hall v. 
Roberts, 1 So.2d 579. 

Mass. A “tenancy by the entirety” 
confers upon husband rights  para- 
mount to those of hig spouse under 
which during his life and continuance 
of marital relationship he is entitled 
to possession and control of granted 
premises, together with use and prof- 
its therefrom.—Franz y. Franz, 32 N. 
H.2d 205, 308 Mass. 262. 

Mich. An “estate by entireties’ re- 
fers to a form of co-ownership held by 
husband and wife with right of surviv- 
orship.—Lilly v. Schmock, 298 N.W. 
116, 297 Mich, 513. 


Mich. Neither husband nor_ wife 
alone can sever, the tenancy by the en- 
tirety or convey a moiety to defeat_the 
title of the survivor.—Arrand v. Gra- 
ham, 298 N.W. 281, 297 Mich. 559. 

Mo. An “estate by the entirety’? in 
Missouri possesses characteristics like 
such an estate possessed at common 
law.—Schwind y. O’Halloran, 142 S. 
W..2d 55. 

With respect to an estate by the en- 
tirety, unities of interest, title, time, 
and possession exist in the husband 
and wife, they being one person in 
law.—Schwind vy. O’Halloran, 142 S.W. 


55. 

On the death of a husband or wife, 
the survivor continues to hold the 
whole title to an estate by the entirety, 
because there is no one to share it, 
not because of the survivorship, which 
effects a change in the person only 
and not the estate—Schwind v. O’Hal- 
loran, 142 S.W.2d 55. 

In wife’s action against deceased 
husband’s administrator pendente lite 
to establish her interest in secured 
notes which were purchased with pro- 
ceeds from realty, evidence established 


: S ty in 
ty, as against administrator’s 
realty, he took title in the names of 
himself and wife as a matter of con- 
venience only, and that resulting trust 
existed in husband’s favor.—Schwind 
v. O’Halloran, 142 S.W.2d 55. 

Proceeds derived from sale of prop- 
erty held by the entirety, in absence 
of other factors, retains its entirety 
characteristics, and such characteris- 
tics follow it on  reinvestment.— 
Schwind y. O’Halloran, 142 S.W.2d 55. 

N.J.Ch. Where realty was conveyed 
to husband and wife by the entireties, 
title which wife took was of such na- 
ture that it would terminate upon her 
death in the lifetime of her husband 
or would become sole if she should out- 
live him, not because of the vesting of 
any new or further estate on death of 
the husband, but because of the origi- 
nal conveyance.—Alt vy. Kwiatek, 17 A. 
2d 161, 128 N.J.Eq. 469. 

N.Y.Sur. Where vendors under a 
land contract own premises described 
therein as tenants by the entirety, on 
death of one, survivor becomes entitled 
to balance due under the contract and 
the same rule applies to the vendees in 
a land contract who hold property as 
tenants by the entirety.—In re McKin- 
neve Estate, 24 N.Y.S.2d 906, 175 Misc. 


Where premises covered by land con- 
tract were owned by husband and wife 
as tenants by the entirety, on death of 
husband, surviving wife was entitled 
to any balance due on the contract.— 
In re McKinney’s state, 24 N.Y.S.2d 
906, 175 Mise. 377. 

Pa. The Uniform Interparty Agree- 
ment Act had no application to deter- 
mination of whether husband’s deed to 
wife operated to create estate by the 
entireties, as intended. 69 P.S. § 541 
et seq._In re Walker’s Estate, 16 A.2d 
28, 340 Pa. 13. 


Pa.Com.Pl. Where a decedent’s exec- 
utor, with the approval of decedent’s 
children, engages an undertaker, and it 
subsequently develops that all dece- 
dent’s property was held in an estate 
by the entireties with his feeble-minded 
wife, the wife’s guardian will, upon 
petition filed by the undertaker and de- 
cedent’s children, be required to pay the 
undertaker’s bill.—In re Scalzo, 39 D. 

377 
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Pa.Com.Pl. Where a_ husband and 
wife jointly acquire real estate or per- 
sonal property, including choses in ac- 
tion or choses in possession, without 
any limitations or conditions attached, 
an estate by entireties is created.—Ed- 
wards v. Dauphin Deposit Trust Co., 49 
Dauph. 129. 

Where such an estate is created, it 
is not an estate of divisible parts; 
there is but one estate, and in contem- 
plation of law it is held by but one per- 
son.—Edwards  v. Dauphin Deposit 
Trust Co., 49 Dauph. 129. 

Pa.Com.Pl. Wearing apparel may be 
held in an estate by the entireties.—Kd- 
wards v. Dauphin Deposit Trust Co., 50 
Dauph. 389. 


Pa.Com.PIl, A tenancy by entireties 
has four unities incident to joint ten- 
ancy—interest, same conveyance, at the 
same time, one and the same undivided 
possession—and in addition thereto, the 
unity of person.—Crossniklaus v. Ki- 
secker, 30 Del.Co. 378. 

Pa.Com.Pl. Preliminary objections 
to a bill were dismissed, where a wife, 
separated from her husband, filed suit 
during his lifetime for an accounting 
of receipts and revenues from real es- 
tate held by them as tenants by the 
entireties, with leave to file an answer 
within twenty days.—Alberts v. Alberts, 
Sol PLLS. 229° 

Even if it were true as a matter of 
law that plaintiff had no right to an ac- 
counting for the rents of the properties 
held by the entireties, nevertheless 
where there are allegations of fraud in 
that the husband has taken the rents 
and invested in other properties which 
he had placed in his own name, and the 
allegation of forgery, in which the name 
of the plaintiff was used to enable the 
defendant to dispose of his individual 


tion that when husband took title ‘to 


by t 

on of 
give equity jurisdiction 
Alberts v. Alberts, 89 P.L.J. 229. 
Pa.Com.Pl. An entirety may exist 
personal as well as real property and it 
a chose in action as well as a chose i 
possession.—Cusick v. Mills Novelty Co. 

23 West. 91, an 

Tenn. 


decedent 


loan association requesting 
payment of withdrawal value of shares 
of class A 2 


or his wife, and wife knew of that_ 
tion and agreed to it, even if decedent — 
and his wife held stock as tenants b. 
the entirety, wife by agreeing to ac 
tion relinquished her interest therein 
claim against association for pay 
became decedent’s claim, and the ri 
of his estate to payment was matu 
by his death, as against contention 
upon death stock became propert 
wife as survivor. Code 1932, § 38 
State ex rel. McCormack vy. Ame: 
Building & Loan Assg’n, 150 S.¥ 
1048, 177 Tenn. 385. Mom 
Where husband without wife’s kno 
edge bought shares of class A stoc 
a building and loan association iss 
in name of husband or wife and 
queathed all of his estate to wife, a1 
wife qualified as executrix, claim 
stock under will, listed it as part 
husband's estate, and paid inherita 
tax on it, wife was entitled to deman 
payment of stock by association as a 
death claim under statute, as agai 
contention that husband and wife he 
stock as tenants by the entirety | 
that wife took it as her own by sui 
vivorship. Code 1932, § 3899. 
Ss nek Cor ae Va amen cay Pe 
ng oan Ass’n, 0 S.W,2d ~ 
177 Tenn. 385. bide 


§ 98 * 
Mass, A deed conveying land t 
husband and wife as joint tenant 
without more, 3 


» operates to create a 
tenancy by the entirety” unless 
COnLTaEY: tytent appears on face of 
strument.—Franz vy. Franz, 32 N.B 
205, 308 Mass. 262, : ae 


Pa. A deed from husband as sole 
grantor to wife, conveying undivided — 
half interest in husband’s land, and r 
citing purpose to create estate by 
tireties, merely ereated a “tenancy i 
common” and not a “tenancy by the 
entireties’, since unity of title and 
unity of time were lacking.—In 
Walker’s Estate, 16 A.2d 28, 340 P 

Pa.Com.Pl. A conveyance or dev 
of lands to husband and wife dur 
coverture, creates an estate by entiret 
and not a joint tenaney or tenancy i 
common.—Crossniklaus v. Kisecker, 30 — 
Del.Co. 378. feie leah 

Pa.Com.Pl, A conveyance or devis 
of lands to husband and wife durin 
coverture, creates an estate by entire 
and not a joint tenancy or tenancy 
common.—Crossniklaus v. Kisecker, 3 
Del.Co. 378. : 


§ 100 rie 

Pa.Com.Pl. An estate by entireties 

may be destroyed by agreement of the 

parties.—Edwards v. Dauphin Deposit — 
Trust Co., 49 Dauph. 129. aa he 


§ 101 = 
Mich. The rule that a husband can- ~ 
not convey tenancy by entirety alone 
applies to a conveyance that may divest — 
the entire title and does not affect the 
validity of a lease during the lifetime © 
of the husband. Comp.Laws 1929, § 
13309.—Arrand v. Graham, 298 N.W. 
281, 297 Mich, 559. : 

Where husband and wife held title as 
tenants by entirety, and husband alone 
entered into written lease for term of 
five years with an option for an exten- 
sion of five years, the lease was valid 
and enforceable during lifetime of the | 
husband. Comp.Laws 1929, §§ 13057 et — , 
seq., 13309.—Arrand v. Graham, 298 N. 
W. 281, 297 Mich, 559. 

Mo.App. Any act affecting title to 
realty held by husband and wife as 
tenants by entirety must be joint act 
of both spouses, and neither alone may 
subject property to mechanic’s lien by 


° SSRs 
coe § 102 


2 4 _ ty.—Magidson v. Stern, 148 S.W.2d 144, 
aA § 102 


“a 


Fla. A husband may not convey his 
interest in an estate held by the en- 
tireties to a third party without 
joinder of his wife—Hunt v. Coving- 
ton, 200 So. 76. 

Mich. Neither husband nor. wife 
alone can sever the tenancy by the en- 
tirety or convey a moiety to defeat the 
title of the survivor.—Arrand y. Gra- 
ham, 298 N.W. 281, 297 Mich. 559. 
he rule that a husband cannot con- 
yey tenancy by entirety alone applies 
to a conveyance that may divest the 
entire title and does not affect the va- 
lidity of a lease during the lifetime of 
raham, 298 N.W. 


Be) 


had account made payable either to 
herself, or to her husband, or to the 
urvivor, and thereafter she surren- 
lered passbook, asking that account 
be closed and that full amount there- 
be paid to her, and husband subse- 
quently gained possession of passbook 
from company and assigned it for a 
consideration, the assignee took no in- 
terest in the account by reason of such 
-assignment.—Schwartz v. Sandusky 
unty Savings & Loan Co., 30 N.B. 
556, 65 Ohio App. 437. 

Pa.Super. Where second mortgage 
vas executed to husband and wife by 
entireties, and was expressly made 
ject to a first mortgage lien, and 
sequently a mortgage was executed 
yank which paid the first mortgage 
btedness, an instrument executed 
y husband alone, which purported. to 
postpone the lien of the second mort- 
rage to that of the bank, did not affect 
status of the lien of the second 
tgage which, upon death of hus- 
yand, vested in wife who did nothing 
rejudice her interest in the mort- 
e—Grambo vy. South Side Bank & 


tate held by herself and husband are 
not liable to be conveyed, encumbered 
xr otherwise prejudiced or disposed 
f by the husband to any greater ex- 


title and rights of a wife in an 


ent than though such an estate were 
rested in the wife exclusively in her 
own right—Grambo v. South Side 
Bank & Trust Co., 14 A.2d 925, 141 Pa. 
uper. 176. 


There is no presumption flowing 
from marital relationship that one 
“spouse in conveying interest in estate 
eld by the parties by the entireties 
ieted as agent for the other.—Grambo 
-y. South Side Bank & Trust Co., 14 
A.2d 925, 141 Pa.Super. 176. 

aed § 106 

D.C.Mich. Where spouses conceded 
xistence of original joint obligation 
n stock certificates of companies hold- 
ing stock in insolvent national bank, 
joint judgment, with enforcement lim- 
ted to joint and entirety property, 
would be entered against them, not- 
? withstanding their individual proceed- 
— ings and discharges in bankruptecy.— 
iy Schram y. Werback, 39 F.Supp. 616. 
Fla. An estate by entireties is not 
subject to execution for debt of hus- 
é Ct and, to partition, to devise by will, 
or to the laws of descent and distribu- 
tion.—Hunt vy. Covington, 200 So. 76. 


NJ. Generally, estate in lands by 
5 entirety is not reachable by execu- 
tion on judgment against either spouse 
_ during coverture, since they are seized 
of whole estate, not moieties or shares 
thereof, and there is but one estate 
held by one person in contemplation 
F of law, but each hag an alienable es- 
+ tate subject also to execution.—Hop- 
ee v. Gurtman, 18 A,2d 245, 126 NJ. 
. 263, affirming 8 A.2d 376, 17 NJ. 
bs Misc. 289. 

Pa.Com.Pl. Defendant, taken into 
eustody on a writ of eapias ad satis- 
faciendum on judgments recovered 
against him in a negligence case, was 

i released for insolvency, where his only 


a 


a his or her own individual act, as both. 
_-—s Spouses are seized of indivisible entire- _ 
7 


the vendor, was 
Bank v. Woods, hig S.W.2d 750. 


Ill. Where wife owns fee title to 
property and her husband has but an 
inchoate right of dower in his wife’s 
property, he does not, by joining in a 
warranty deed to her land, become 
bound by the covenants of warranty 
contained in such deed.—Weegens v. 
Karels, 29 N.H.2d 248, 374 Ill. 273. 

Where warranty deed to _ wife’s 
property was signed by both wife and 
her husband and delivered by husband 
on day of wife’s death, when she was 
in a coma and unable to consent to 
such delivery, husband was not bound 
by covenants of warranty contained in 
deed, so as to be “estopped”, upon 
succeeding to’ wife’s property, to deny 
validity of deed and its warranty.— 
Weegens v. Karels, 29 N.H.2d 248, 374 
WW ..273. 

Ky. A married woman joining in 
the deed of her husband merely to re- 
lease her dower is not bound by the 
covenant of warranty in such a deed.— 
Williams v. Thomas, 149 S.W.2d 525, 
285 Ky. 776. 


§ 109 

Ky. Where wife’s deed to husband 
was invalid and husband and wife re- 
mained in joint occupancy of the land, 
neither husband nor wife could main- 
tain ejectment or action for forcible de- 
tainer against the other, and hence 
possession of neither occupant could be 
“exclusive”, “adverse’’ or ‘hostile’ and 
adverse possession did not run in hus- 
band’s favor. Ky.St. §§ 2505, 2506.— 
Howard v. Turner, 152 S.W.2d 589, 287 
Ky. 206. i 


Miss. Where husband had _ lease 
which contained option of renewal for- 
ever, but the lease was not renewed on 
its expiration, subsequent execution of 
lease to the wife by successor to orig- 
inal lessors furnished wife with ‘‘color 
of title’ so as to enable her to obtain 
title by “adverse possession? to the 
land on which husband and wife re- 
sided.—Lincoln y. Mills, 2 So.2d 809, 
eupenstion of error overruled 3 So.2d 


Where wife holds homestead under 
color of title arising from a recorded 
conveyance in her name, and evinces 
her claim by acts of ownership and 
control, all to the knowledge of her 
husband, the wife may acquire complete 
title by “adverse possession” for the 
statutory period.—Lincoln vy. Mills, 2 
So.2d 809, suggestion of error over- 
ruled 3 So.2d 835. 


Hvidence established that wife ob- 
tained, as against her husband, title to 
land on which the parties resided by 
“adverse possession’? through assertion 
of ownership, and exercise of use and 
control for the statutory period under 
color of title—Lincoln y. Mills, 2 So.2d 
809, suggestion of error overruled 3 
So.2d 835. 

The maturing of title to land, on 
which husband and wife resided, in the 
wife by adverse possession operated 
completely to divest, not only the hus- 
band of any claim or right of title 
thereto, but also all creditors or lienors 
claiming through him, since title of 
the wife was not a ‘derivative title’ 
but an “independent paramount title,” 
—Lincoln y. Mills, 2 So.2d 809,. sug- 
gestion of error overruled 3 So.2d 8385. 

Pa. Where wife’s deed to husband 
was void because husband did not join 
therein, husband’s subsequent posses- 
sion of property conveyed wag not “ad- 


Wicee aah ds © 3 ieoee he 
Fla. Where husband’s conveyance 
of homestead land to wife was void 
because of wife’s failure to sign or 
separately acknowledge the deed, and 4 
husband was in possession of the land 
at time of his death, no question of 
title in wife by adverse possession ap- . 
peared before date of his death.—Jahn : 
vy. Purvis, 199 So. 340. 

Miss. In suit by purchaser at fore- i 
closure sale under deed of trust exe- 
cuted by heirs, to confirm title as i 
against heir and wife who claimed 
title by adverse possession under parol 
gift from ancestor, where wife did not 
pay taxes or insurance premiums, and 
every act of heir was consistent with 
his claim to occupancy of premises as 
a tenant in common, and wife’s acts 
were not hostile to husband’s interest, 
finding that title had not been ac- . 
quired by adverse possession would not 
be disturbed. Code 1930, §§ 2111, : 
2287.—Elmer v. Holmes, 199 So. 84, 189 
Miss. 785. 

N.C. Where wife, having been aban- 
doned by husband, had acquired title 
to husband’s property by adverse pos- 
session, wife had right to convey prop- 
erty to daughter. Code 1939, §§ 428, 
2530.—Nichols y, York, 13 S.H.2d 565, 
219_N.C. 262... 


§ 113 

Miss. Where tract owned by wife 
adjoined home of husband and wife, 
which was located on husband’s land, 
and the parties occupied the wife’s 
land as homestead from 1878 until 
husband’s death in 1930, husband who 
had charge of wife’s land and operated 
it as a farm was wife’s “agent” in re- 
gard to possession and use thereof 
and did not obtain title to the land 
by “adverse possession”, in view of 
absence of proof of exclusive possession 
and of hostile use excluding wife from C 
possession.—Barner y. Lehr, 199 So. 


§ 124 

Ohio App. One who enters into a 
contract to furnish necessaries for a 
wife or child on husband’s credit for a 
certain price is entitled to such con- 
tract price, but must look to the hus- 
band’s credit as the only security for 
payment.—Wintrode v. Connors, 35 N.E. 
2d 1018, 67 Ohio App. 106. 


Pa.Super. Under statutes giving mar- 
ried women the same property rights 
as unmarried women and authorizing 
married women to make contracts as 
if unmarried, and permitting married 
women to sue and be. sued, primary 
liability for necessaries for wife and 
family remains that of husband, but 
wife becomes liable therefor when she 
specifically contracts in her own name 
and the credit is given her, and pre- 
sumption that she is acting as her 
husband’s agent is thereby overcome, 
28. PS. AS noaO ane Sub as Se Seemed 
—Fulcomer y. Pennsylvania R. Co., 14 
A.2d 593, 141 Pa.Super. 264, 


Pa.Com.Pl. The furnishing of money 
which is used to buy. necessaries consti- 
tutes the furnishing of necessaries.— 
Department of Public Assistance vy. 
Hurlbutt, 39 D. & C. 466. 

A husband is liable for the repayment 
of moneys furnished his wife for neces- 
saries by the Department of Publie As- 
sistance—Department of Public As- 
sistance v. Hurlbutt, 39 D. & C. 466. 

Pa.Com.Pl. Where, in an action to 
compel a husband to repay pecuniary 
assistance furnished his wife, it is ad- 
mitted that at the time the assistance 
was furnished the husband and wife 
were living together, it must be implied - 
that the husband owed a duty to sup- 
port the wife and that she had a right 
to obtain credit for necessaries.—De- 
partment of Public Assistance v. Hurl- 
butt, 89 D. & C. 466. 

Pa.Mun. A married woman is _ not 
liable for necessaries furnished to her 
while her husband is living unless she 
has contracted to pay for them.—De- 
partment of Public Assistance y. Moon- 
ey, 40 D&C, 374, 


~ n, 0: 
ae 
 -N.Y.Sup. 


marily 
services. 
1025, prior 100 P.2d 508. 
evidence showed 
that separation agreement made inade- 
quate provision for wife’s support, the 
husband was liable for services of phy- 
sician, rendered for wife, since such 
services were ‘‘necessaries’’ for the 
payment of which the physician did not 
look solely to the credit of the wife.— 
Hillman v. Boehm, 29 N.Y.S.2d 199. 


§ 147 
Pa.Com.Pl, Where in an action in 
Teplevin between a wife, as plaintiff, 
and her husband, as defendant, the wife 
enters rule for counsel fee. Held, that 
rule will be made absolute on the gen- 
eral principle of law that a husband is 


liable for services rendered to her by 


an attorney in proceedings necessary to 
protect her rights.—Stocki v. Stocki, 42 


. Lack.Jur. 11, 89 P.L.J. 214. 


§ 156 

N.J.Dist.Ct. A husband is liable for 
the reasonable cost of his wife’s funeral, 
even though it is ordered and performed 
without his knowledge or consent, and 
even though he is living apart from wife 
at time of her death, the rule being 
based on “public policy’, and husband’s 
insolvency has no bearing on such lia- 
bility, which is “primary liability”, but 
if husband is insolvent, the wife’s es- 
tate also becomes liable for her funeral 
expenses»—Mondock v. Gennrich, 21 A. 
2d 611, 19 N.J.Mise. 499. 


The established misconduct of wife 
does not relieve an undivorced husband 
of his duty to bury wife, and such 
duty js to the ublic.—Mondock v. 
Gennrich, 21 A.2d 611, 19 N.J.Mise. 499. 


Where plaintiff gave defendant an op- 
portunity to handle arrangements for 
burial of defendant’s wife, who was 
plaintiff’s sister, and defendant refused, 
plaintiff had a right to make reason- 
able and necessary arrangements for 
sister’s burial and was not barred from 
recovering reasonable cost of funeral 
expenses from defendant, after plain- 
tiff paid undertaker’s bill and took 
an assignment of undertaker’s claim 
against defendant, on ground that 
Plaintiff was an “officious intermed- 
dler’.—Mondock vy. Gennrich, 21 A.2d 
611, 19 N.J.Mise. 499. 


Where plaintiff was otherwise en- 


' titled to recover from defendant for 


reasonable and necessary costs. of 
funeral for defendant's wife, and there 
was no evidence as to whether funeral 
bill was in keeping with defendant’s 
means nor evidence to contrary, and 
defendant was earning only $30 per 
week, the statute limiting the cost of 
funerals for public ‘charges of the 
state to $100 could be applied in de- 
termining extent of defendant’s liabili- 
ty to plaintiff, and plaintiff was _en- 
titled to judgment against defendant 
for $100. N.J.S.A. 
44 :7-13.—Mondock v. Gennrich, 21 A.2d 
611, 19 N.J.Misce. 499. 


§ 158 
Ky. Under the statute making a 
husband liable for his wife’s ‘“‘necessi- 
ties”, a wife’s necessities included 


board in a sanatorium in which a hus-’ 


band had placed his wife. Ky.St. § 
2130.—Fidelity & Casualty Co. of New 
York v. Downey, 143 S.W.2d 869, 284 
ES Venice. 
§ 159 
Ky. That a wife is also liable out 
of her own estate to any person fur- 
nishing necessities to her does not re- 
Neve a husband of liability for such 
necessities or impose on wife’s estate 
obligation to repay husband, since pri- 
mary liability for payment of wife’s 
necessities is on the husband. Ky.St. 
§ 2130.—Videlity & Casualty Co. of 
New York vy. Downey, 143 S.W.2d 869, 
284 Ky. 72. 
163 


§ 
Mo. Wife’s authority under hus- 
band’s authorization to enter husband’s 
safe deposit box terminated on hus- 


42 C.J.ANNO.—166 


30:5-16, 44:1-157, ° 


Py Cc i ae 
. Niemann, 110 P.2d 


Marital relations do not create a 
presumption of agency between hus- 


band and wife when dealing with each 


other’s property, and such agency, when 
denied, must be proved the same as 
any other agency.—Lazarus’ Adm’x y. 
Hall, 152 S.W.2d 592, 287 Ky. 199. 

tu action against decedent’s widow, as 
administratrix, to recover from dece- 
dent’s estate commissions allegedly due 
plaintiff on the sale of decedent’s farm, 
where plaintiff claimed that widow, as 
decedent’s agent, had agreed to pay 
plaintiff for his services in finding a 
purchaser for farm, evidence warranted 
conclusion that plaintiff failed to estab- 
lish a principal and agent relationship 
between widow and decedent, and hence 
judgment for plaintiff was unauthor- 
ized.—Lazarus’ Adm’x v. Hall, 152 8. 
W.2d 592, 287 Ky. 199. 

N.Y.City Ct. In action .for damages 
resulting from eating canned salmon 
which caused. illness, evidence that 
plaintiff's wife purchased salmon from 
defendant ‘retailer as plaintiff’s wife 
raised presumption that she did so as 
agent for husband in procuring neces- 
sary food for family which he was un- 
der duty to provide.—Singer vy. Zabelin, 
24 N.Y.S.2d 962. 


§ 169: 

Ohio App. The fact that husband 
had claim against insured arising out 
of wife’s injuries sustained in automo- 
bile accident conferred no authority 
on husband to settle the wife’s claim. 
—Royal Indemnity Co. v. McFadden, 29 
N.E.2d 181, 65 OhioApp. 15. 


§ 171 

Ky. Marital relations do not create 
a presumption of agency between hus- 
band and wife when dealing with each 
other’s property, and such agency, 
when denied, must be proved the same 
as any other agency—Lazarus’ Adm’x 
vy. Hall, 152 S.W.2d 592, 287 Ky. 199. 

Mont. Though husband’s agency for 
wife is not to be implied trom fact 
that he may have undertaken an enter- 
prise with a view to her benefit as well 
as his own, when a husband assumes 
to act for his wife and his action nat- 
urally tends to accomplish her known 
wishes, it needs but little evidence to 
warrant inference that the action was 
authorized by her, and slight evidence 
of husband’s agency is sufficient to 
charge wife who receives, retains_and 
enjoys benefits of the contract.—Coft- 
man v. Niece, 105 P.2d 661. ; 

Bvidence held to authorize holding 
wife liable upon note on ground that 
husband executed note for wife as her 
agent, and wife accepted benefits there- 
of.—Coffman y. Niece, 105 P.2d 661. 

Ohio App. Automobile liability in- 
surer had burden of showing authority 
of husband to bind wife by settlement 
of wife’s claim for injuries sustained 
in automobile accident.—Royal Indem- 
nity Co. v. McFadden, 29 N.H.2d 181. 
65 Ohio App. 15. : at 

The husband and wife relationship 
of parties raised no inference of au- 
thority of the husband to bind wife 
by compromise of wife’s claim for in- 
juries sustained in automobile accident, 
—Royal Indemnity Co. vy. McFadden, 29 
N.B.2d 181, 65 OhioApp. 15. 

Bvidence of actual authority of hus- 
band to act for wife in settlement of 
wife’s claim for injuries sustained in 
automobile accident was essential in 
order to bind the wife by the alleged 
settlement, where there had never been 
any prior similar transaction upon 
which to predicate a holding out from 
which authority of the husband could 


ROY uegtes St) Db (aca 

Automobile liability insurer fail 
sustain burden of proving tha 
had conferred upon her husband 
thority to agree on wife’s behalf 
settlement of wife’s claim for injuric 
sustained in automobile accident 
Royal Indemnity Co. v. McFadden, 
N.E.2d 181, 65 Ones LD ae 

177 

Wyo. Wife of payee of demand not 
was not a “holder in due cours 
where the payee was the agent of hi 
wife in handling the transaction 
sulting in the taking of the note, no’ 
was not received by the wife unt 


& 


The general rule, that notice 
agent while acting in his prin 
business is notice to the principal, i 
applicable to notice to a husband ) 
acting as agent for his wife— 
vy. Krouskop, 108 P.2d 262. . 

178 id lec 
edg 


share of estate as in intestacy abit 
quiring waiver of rights to be ackno 
edged; which statute became appl 
only where testator executed e¢ 
thereafter in 1934, since legislatur« 
not by statute destroy any right 
testator acquired by the waive 


171 Mise. 612. 


agreements.—Weeks v. Weeks, 197 | 
393, 143 Fla. 686. ° rh ‘ab ogien 

Ill, The mere fact that survivin 
widow will not receive as much f 


had been executed does 
ground for holding the ante-nu 
agreement invalid.—Guhl y. Guhl, 
N.F.2d 185, 376 Ill. 100. j 

N.Y. A wife cannot, by agreem 
make husband’s right created by 1 
immune from right of state to change 
law which created the right nor wai' 
in advance a right created for her ben ‘ 
efit if the law does not permit such 
waiver. Decedent Estate Law, § 18 
In re McGlone’s Will, 32 N.E.2d 539 
284 N.Y. 527, reversing 17 N.Y.S.2d 
316, 258 App.Div. 596. reversing 13 
¥Y.S.2d. 76, 1:71, Mise.” 612: y 

N.Y¥.Sur. Widow was 
knowledge of the character and con- ~~ 
tents of formal antenuptial agreemen Gre 
signed by her, in absence of evidence 
showing fraud or imposition—In re ~ 
Markel’s Estate, 24 N.Y.S.2d 253, 175 77 
Mise. 570, 573. ; ws 

Pa. The relation of prospective 
spouses is one of extreme mutual con- 
fidence requiring exercise of utmost 
good faith in all transactions between 
them, and, when they enter into an 
antenuptial agreement determining 
property rights, a duty arises having no 
place in ordinary contractual relation- 
ship to be frank in disclosure of all 
circumstances materially bearing upon 
contemplated agreement.—In re Groff’s 
Bstate, 19 A.2d 107, 341 Pa, 105. 

An antenuptial agreement determin- 
ing property rights will not be invali-_ 
dated by reason of fact that wife does i 
not receive as much as she would be 


oa 


Pers 
legnlly entitled to receive on death of 
husband in the absence of the agree- 
doent.—In re Groff’s Estate, 19 A.2d 
LOwaes4) Pas 105; t 

The validity of an antenuptial con- 
tract is dependent upon a reasonable 
provision for the wife, or, in absence 
of such provision, full and fair dis- 
closure to the wife of the husband’s 
worth.—_In re Groff’s Estate, 19 A.2d 
NOT 841) Pal 105. 

Ténn.App. An engagement to marry 
ereates a “confidential relation’ be- 
tween contracting parties and an ante- 
nuptial contract entered into after en- 
gagement and during its pendency 

must be attended by utmost good faith, 
and if provision for prospective wife 
is, in light of surrounding circum- 
stances, wholly disproportionate to 
means of future husband and to what 
she would receive under the law, bur- 
den rests on those claiming validity of 
 eontract to show that there was a full 
disclosure of nature, extent, and value 
of intended husband’s property, or 
that prospective wife had full knowl- 
edge thereof without such disclosure, 
and that she, with this knowledge, 
voluntarily entered into antenuptial 
settlement.—Baker v. Baker, 142 S.W. 
Paris. y : 

The fact that intended wife knows 
in a general way that husband is 
reputed to be wealthy is not sufficient 
to satisfy requirement of a full dis- 
closure in making antenuptial con- 
co ian vy. Baker, 142 S.W.2d 
387 


ay 


‘In negotiations for a marriage set- 
tlement, burden is not on prospective 
wife to inquire as to wealth of intended 
husband, but burden is on him to in- 
_ form her, especialiy where anything 
he has said or done might mislead 
her as to extent of his property, at 
least where prior to negotiations there 
has arisen a_ confidential relationship 
between parties by reason of an en- 
 gagement to marry.—Baker v. Baker, 
? £49 S.W.2d 737, 
A widow’s suit against executor of 
her deceased husband’s estate and hus- 
band’s devisees and legatees to set 
aside, for alleged fraud, an antenuptial 
contract entered into between widow 
and husband after their engagement 
but before their marriage would fail, 
in so far as suit proceeded upon the- 
ory that widow did not read contract 
and was unaware of its contents, where 
widow had opportunity to read con- 
tract, and there was nothing in record 
to indicate that advantage was taken 
of her in connection with actual exe- 
—_ eution of contract.—Baker v. Baker, 142 
Bees. Wierd 031. 

- ’ § 192 

Til. Marriage is a sufficient ‘“consid- 
eration” for an ante-nuptial contract.— 
Peean VaeGuhl, 33, N.be2d- 185. 376 Ti). 

100. 


hs § 195 
Mo. Where antenuptial contract pro- 
vided that wife would be paid $2,000 
from husband’s estate as consideration 
for her release of all marital rights in 
his property, husband could discharge 
the obligation during his lifetime.— 
Hall vy. Hall, 145 pene 752° 

19 


§ 

Tenn.App. An engagement to mar- 
ry creates a “confidential relation” be- 
tween contracting parties and an an- 
tenuptial contract entered into after 
engagement and during its pendency 
must be attended by utmost good faith, 
and if provision for prospective wife 
is, in light of surrounding circum- 
stances, wholly disproportionate’ to 
means of future husband and to what 
she would receive under the law, bur- 
den rests on those claiming validity 
of contract to show that there was a 
full disclosure of nature, extent, and 
value of intended husband’s property, 
or that prospective wife had _ full 
knowledge thereof without such dis- 
closure, and that she, with this knowl- 
edge, voluntarily entered into antenup- 
tial settlement.—Baker y. Baker, 142 
S.W.2d 737. 

An antenuptial contract entered in- 
to after engagement of parties and be- 
fore their marriage is not invalidated 
merely because the portion of property 
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ad 
fixed for bride is small or dispropor- 


tionate, for, if fully informed and ad- 
vised, intended wife may be satisfied 
with provision made for her, and if 
she then voluntarily enters into con- 
tract she is bound by its terms.—Baker 
v. Baker, 142 S.W.2d 737. 

$5197 © 

Kan. A postnuptial agreement mak- 
ing provision for wife in lieu of her 
rights in property of husband, if prop- 
erly evidenced and reasonable and free- 
ly assented to by the wife, is valid.— 
Porter y. Axline, 114 P.2d 849, 154 
Kan, 87, 

The test of validity of postnuptial 
contracts: relating to disposition of 
property upon the death of a spouse is 
whether they were fairly and intelli- 
gently made.—Porter v. Axline, 114 P. 
2d 849, 154 Kan. 87. 

A postnuptial contract which was 
fairly and intelligently entered into by 
husband and wife, each of whom 
owned property, and which related to 
handling of the property during life- 
time of the parties and how it should 
be disposed of at their death, and pro- 
vided homestead rights and other bene- 
fits for wife in case her husband 
should predecease her, was valid, and 
upon husband’s death, the wife was not 
entitled to have set off to her any addi- 
tional homestead rights or any addi- 
tional allowances as the surviving 
spouse. Gen.St.Supp.1939, §§ 59-401 to 
59-404, 59-502.—Porter v. Axline, 114 
P.2d 849, 154 Kan. 87. 


§ 206 

C.C.A.1. Under Massachusetts law, 
the relinquishment by an intended wife 
of her statutory rights to share in her 
husband’s estate in the event of his 
death is sufficient “consideration” to 
support a contract by the husband to 
transfer to her certain property.—Com- 
missioner of Internal Revenue y. Bris- 
tol, 121 F.2d 129. 

Under Massachusetts law, antenuptial 
relinquishment by intended wife of stat- 
utory rights she might have in certain 
stocks then owned by intended husband 
in consideration of his conveyance of 
two pieces of real estate to himself and 
her as tenants by entirety and pur- 
chase of two annuities for her was 
binding and enforceable. G.L.(Ter.Ed.) 
Mass. ¢c.189;'§ 1; ¢:190,°§-1(2)3-e. 191, 
§ 15.—Commissioner of Internal Reve- 
nue v. Bristol, 121 F.2d 129. 


§ 207 

Pa. In determining the adequacy of 
provisions made for wife in antenuptial 
agreement determining property rights, 
all surrounding circumstances must be 
considered.—In re Groff’s Estate, 19 A. 
20 °107,,341 Pa. 105. 

_The test of the adequacy of the con- 
sideration in antenuptial agreement de- 
termining property rights is whether 
the provision for the intended wife is 
sufficient to enable her to live comfort- 
ably after the husband’s death in sub- 
stantially the same way as, consider- 
ing all the circumstances, she had pre- 
viously lived.—In re Groff’s Estate, 19 
A.2d, 107, 341 Pa. 105. 

_Where husband agreed by antenup- 
tial agreement that wife should have 
income of the trust fund of $50,000 as 
well as payment of funeral expenses out 
of principal of trust, in full satisfae- 


tion of all rights to which she might. 


be entitled as widow, and wife at time 
of making agreement had little or no 
estate of her own and was past middle 
life, and husband at that time alleged- 
ly had assets exceeding $350,000, provi- 
sion for wife was not so manifestly 
unreasonable and disproportionate to 
husband’s means at time of agreement 
as to raise a presumption of fraud or 
designed concealment.—In re  Groff’s 
Estate, 19 A.2d 107, 341 Pa. 105. 

_Where husband agreed by antenup- 
tial agreement that wife should have 
income of trust fund of $50,000 as well 
uS payment of funeral expenses out of 
principal of trust in full satisfaction of 
rights to which she would be entitled 
as widow and at time of making agree- 
ment husband failed to disclose that he 
had assets allegedly exceeding $350,- 
000, provision for wife was not inade- 
quate and failure to disclose true finan- 


cial worth was of 1 yn 
re Groff’s Estate, 19 A.: 
LOS. it : yaa" 
§ 210 reel a 
Il. In construing an ante-nuptial — 
agreement the rules governing COn- 


struction and interpretation of con- 
tracts generally are applicable—Guhl 
v. Guhl, 33 N.H.2d 185, 376 Ill. 100. . 

N.Y. Under instrument made in 
1922, before marriage, whereby wife 
renounced all right, title, and interest 
she might have in any estate of which 
her husband might die seized, wife 
did not “waive” her right to take 
any part of estate which her husband 
might choose to bequeath to her or 
the right to succeed to property. of 
her husband which legislature might 
thereafter create. Decedent Estate 
Law, § 18—In re McGlone’s Will, 32 
N.E.2d 539, 284 N.Y. 527, reversing 17 
N.Y.S.2d 316, 258 App.Div. 596, re- 
versing 13 N.Y.S.2d 76, 171 Misc. 612. 

Pa.Orph. The husband’s oral ante- 
nuptial promises are not equivalent to 
a contract for the sale or disposal of 
real estate-—Goldberg v. Goldberg, 51 
Dauph. 16. 

Pa.Orph. Antenuptial contracts, es- 
pecially where the parties to it are ad- 
vanced in years and have separate es- 
tates, are not regarded with disfavor 
at law.—In re Von Steuben’s Estate, 
18 North. 28. 

Each antenuptial contest is in some 
respects unique. In each, all of the 
relevant facts must be considered to- 
gether, and the court must determine 
whether or not the party objecting has 
a just right to complainIn re Von 
Steuben’s Estate, 18 North. 28. 

R.I. Antenuptial agreement to open 
joint bank accounts obligated husband 
not only to make all such accounts 
payable to survivor, but also to ‘leave 
them so payable and not to lessen the 
amounts so on deposit, except with 
consent of wife or except so far as 
the money drawn out should be need- 
ed for family or business expenses or 
other reasonable expenses, and any 
considerable withdrawals for any pur- 
poses not of such general character 
would constitute breaches of the agree- 
ment.—Cole v. Cole, 21 A.2d 248. 


§ 215 
Kan. Provisions of the Probate Code 
relating to property rights of a_ sur- 
viving spouse are inapplicable if there 
is a valid contract between husband 
and wife respecting disposition of their 
property upon the death of one of 
them. Gen.St.Supp.1939, §§ 59-401 to’ 
59-404, 59-502.—Porter v. Axline, 114 

P.2d 849, 154 Kan. 87. 


§ 216 

R.I. Where joint bank ~ accounts 
were opened by husband in accordance 
with antenuptial agreement, wife had 
no right to withdraw moneys from ac- 
count and to open account with part 
thereof in her own name, and could 
be required to restore the money so 
withdrawn, but should not have ‘been 
declared a trustee thereof for the bene- 
Been husband.—Cole yv. Cole, 21 A.2d 


§ 221 

Pa.Orph. If an intending husband, 
knowing what he is doing, freely exe- 
cutes an antenuptial agreement, he 
cannot in the absence of fraud or over- 
reaching, repudiate his agreement after 
the death of his wife and claim that 
which by, bbe ape at he declared he 
wou not claim.—In re Von § 
Estate, 18 North. 28. eenbens 

Tenn.App. If an antenuptial - 
tract entered into between pariice fun 
ing pendency of their engagement was 
fraudulent in the first instance, the 
fact that wife, after husband’s death, 
accepted a bequest under husband’s 
will and monthly income provided by 
husband’s insurance policy did not pre- 
vent wife from setting contract aside. } 
—Baker v. Baker, 142 S.W.2d 737. 

In widow’s suit against executor of 
her deceased husband’s estate and hus- 
band’s devisees and legatees to set 
aside, for alleged fraud, an antenup- 
tial contract entered into between wid- 
ow and husband after their engage- 
ment but before their marriage, 
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{ contract aside by he 
E oner assert her right, if 
any, to o was for jury.—Baker v. 
Baker, 142 S.W.2d 737. . 

n determining whether widow was 
barred by laches or acquiescence from 


Maintaining suit against executor of 


husband’s estate and husband’s devisees 
and legatees to set aside, for alleged 
fraud, an antenuptial contract on the- 
ory that widow entered into contract 
in ignorance of husband’s wealth, that 
widow knew or had reason to know 
that husband was a man of means 
was not sufficient to require that she 
commence action before husband’s 
death to set contract aside—Baker v. 
Baker, 142 S.W.2d 737. 

In _widow’s suit against executor of 
her deceased husband’s estate and hus- 
band’s devisees and legatees to set 
aside, for alleged fraud, an antenuptial 
contract on theory that widow entered 
into contract in ignorance of hus- 
band’s wealth, whether widow was 
guilty of culpable negligence in failing 
to learn facts concerning husband’s 
wealth, or whether she had acquiesced 
in conduct of which complaint was 
made, therehy precluding herself from 
relief, was for jury.—Baker v. Baker, 
142 S.W.2d 737. : 

The question of whether widow, by 
her failure to bring suit during hus- 
band’s lifetime to set aside an antenup- 
tial contract for alleged fraud, was 
barred by laches or acquiescence from 
maintaining’ suit against husband’s 
executor and devisees and legatees to 
set contract aside was to be determined 
in view of rule that widow, during 
marriage relation, was under a moral 
necessity to refrain from doing any- 
thing that would disturb such relation. 
—Baker v. Baker, 142 S.W.2d 737. 


§ 234 
Til. In action to construe ante-nup- 
tial agreement it was not necessary 
to allege and prove facts negativing a 
presumption of fraud that would arise 
from any fiduciary relationship.—Guhl 
v. Guhl, 33 N.E.2d 185, 376 Ill. 100. 


§ 244 
Ill, Where the parties are engaged 
to be married before the execution of 
an ante-nuptial contract a “confiden- 
tial relationship” is.deemed to exist, 
and if the provision made for the in- 
tended wife in such contract is so small 
as to be disproportionate to the extent 
and value of the intended husband’s 
estate, the presumption is raised of an 
intentional concealment of the extent 
of such estate, but such presumption is 
not ‘‘evidence’, and as soon as con- 
trary evidence is produced the pre- 
sumption vanishes.—Guhl v. Guhl, 33 

N.E.2d 185, 376 Il. 100. 


N.Y.Sur. Attorney personally cho- 
sen by client presumptively discharged 
his duty by disclosing to her, prior to 
execution of antenuptial agreement, 
such legal rights as she possessed. De- 
eedent Estate Law, § 18.—In re Mar- 
kel’s Estate, 24 N.Y.S.2d 253, 175 Misc. 
BOs Locos 

Knowledge acquired by prospective 
wire in connection with proposed ante- 
nuptial agreement which was not exe- 
cuted would be attributed to her in 
connection with subsequent consum- 
mated agreement which was allegedly 
procured by fraud. Decedent Estate 
Law, § 18.—In re Markel’s Estate, 24 
NUY.S.2d 253, 175 Misc. 570, 573. 

Pa. Where no provision is made for 
wife in an antenuptial agreement de- 
termining property rights, or the pro- 
vision made for her is unreasonable 
disproportionate to the then means 
of intended husband, the presumption 
of designed concealment arises and 
imposes a burden on those- alleging 
the validity of agreement to show that 
it was fairly made.—In re Groff’s Es- 

_ tate, 19 A.2d 107, 341 Pa. 105. 

R.I. In suit for accounting of mon- 
eys withdrawn by wife from joint 
bank accounts and to have wife de- 
clared a trustee of moneys so with- 
drawn, evidence sustained finding that 
husband by antenuptial agreement had 

- promised to establish certain bank ac- 


= 


' any time make a gift to wife, 


ts in the joint names of himsel 
d wife, but that husband did not at 
her own absolute property, of the 
moneys on deposit.—Cole v. Cole, 21 A. 
2d 248. F = 

In suit for, accounting of moneys 
withdrawn from joint bank accounts 
by wife and to have wife declared a 
trustee for husband of moneys’ so 
withdrawn, evidence supported implicit 
finding that under antenuptial agree- 
ment between husband and wife the 
latter had no right to withdraw any 
money from the joint accounts with- 
out husband’s consent and that _ he 
never gave such consent.—Cole v. Cole, 
21 A.2d 248. 

Tenn.App. In widow’s suit against 
executor of her deceased husband’s es- 
tate and husband’s devisees and lega- 
tees to set aside, for alleged fraud, 


an antenuptial contract entered into 
between widow and husband after 
their engagement but before their 


marriage on theory that widow entered 
into contract in ignorance of husband’s 
wealth, burden, in going forward with 
evidence, was upon defendants to show 
either that there was a full disclosure 
of nature, extent, and value of hus- 
band’s property, or that widow other- 
wise had full knowledge thereof and 
voluntarily entered into contract with 
such knowledge,: regardless of whether 
widow’s testimony concerning state- 
ments or transactions with husband 
was excluded. Code 1932, § 9780.— 
Baker v. Baker, 142 S.W.2d 737. 
§ 246-247 : 
Tenn.App. In widow’s suit against 
executor of her deceased husband’s es- 
tate and husband’s devisees and lega- 
tees to set aside, for alleged fraud, an 


antenuptial contract on theory that 
widow entered into contract in igno- 
rance of husband’s wealth, evidence 


did not warrant conclusion that widow, 
prior to husband’s death, knew facts 
upon which suit was based, at least 
those concerning nature, extent, and 
value of husband’s property when con- 
tract was entered into, in determining 
whether widow was barred by’ laches 
or acquiescence from setting contrect 
aside.—Baker v. Baker, 142 S.W.2d 737. 


§ 248 
Mass. Where husband assigned life 


policy to wife upon her promise to 
reassign policy on request but wife 
refused to reassign policy, the hus- 


band was not entitled to relief upon 
his wife’s express contract to reas- 
sign the policy to him on demand. 
G.L.(Ter.Ed.) c¢. 209, § 2.—Levy v. 
Levy, 35 N.H.2d 659. 

Tenn.App. There is no presump- 
tion of invalidity of a contract be- 
tween -husband- and wife in those 
states wherein disabilities of coverture 
have been removed, except in very rare 
Se eras v. Matthews, 148 S. 


§ 256 
C.C.A.3 Under Pennsylvania law, a 
note under seal, given by husband to 
wife, was a valid enforceable obliga- 
tion as to which want of consideration 
was not a defense.—Commissioner of 


Internal Revenue v. Park, 113 F.2d 
352. 
Conn. Services performed for wife 


by husband and expenditures made by 
him on wife’s property, under such cir- 
cumstances as did not give rise to a 
legal obligation on wife’s part to pay 
therefor, did not constitute a_ valid 
“consideration” for a note executed by 
wife and made payable to order of 
husband.—Davis v. Davis, 21 A.2d 393. 
128 Conn. 243. 

Where there was no promise by hus- 
band to advance anything to wife in 
the future, the fact that husband might 
possibly make payments to wife in 
the future did not constitute a valid 
“consideration” for a note executed by 
wife and made payable to order of 
husband.—Davis v. Davis, 21 A.2d 393. 
128 Conn. 243. 


§ 258 
Mass. The statute forbidding the 
making of contracts between husband 
and wife did not preclude husband, 
after separation of parties, from re- 


. *. 


covering his watch from wife to 
he had loaned it. G.L.(Ter.Ed.) 
2.—Levy y, Levy, 35 N.E.2d 66: . 


s ae 
that includes a contract of partner- 
ship.—Commissioner of Internal Rey- 
enue v. Tenney, 120 F.2d (421. } 

An agreement between husband and 
wife under which husband was to a 


Internal Revenue v. Tenney, 120 F.2d — 
421. + Das 
Fla. The status of a copartnership 
eannot exist between a husband at 
wife, since a married woman i 
competent to make a contract of par J 
nership and is without legal capacit: cae 
to assume such obligations.—Foster vy. 
Cooper,’ 197 ‘So. 117, 143). Rlay 493 ee 
La.App. Husband and wife cannot — 
become partners in a business so as to ~ 
render wife liable for partnership debts. _ 
—Fairbanks, Morse & Co. v. Bordelon, : 
198 So. 391. x % 
w 


§ 260 | 
Services performed by hus 
band for wife and expenditures mad 
by him on wife’s property not und 
such circumstances as would ent 
husband to compensation therefor 
not give rise to an indebtedness | 
wife to hushband.—Davis y, Davis, | 
A.2d 393; 128 Conn. 248. ty 

Iowa. 
farming, 
work and canning ) 
marital, nor such as entitled he 
matter of right to income and in 4, 
ment of husband’s business, including’ — 
bank deposits made wholly from ear : 
ings of his farm operations and interest 
on his investments and bonds paid for 
in full from money acquired in opera- 
tion of his farm land and equipmen 
though wife did more than her sh 
of work by which money was earn 
and her services, because of husban 
physical disabilities, were harder a 
different than they would otherw 
have been.—Sinift v. Sinift, 293 N 


841. f fe: 
§ 261 a 
Il. In wife’s proeceeding for order 
requiring a special commissioner to is-— 
sue and deliver a deed to wife pursu- 
ant to a certificate of sale in a fore- 
closure case, which certificate had bee 
assigned to wife by husband, evidence 
justified denial of relief o L 
that assignment was procured b 
fraud and was without consideration. 
alan v. Litwin, 30 N.B.2d 619, 375 
Where wife, who had’ filed suit for 
separate maintenance, had no grounds 
for relief, wife’s promise to husband > 
to resume marital status was not suffi- — 
ecient ‘consideration’ for husband’s as- 
signment to wife of a certificate of sale. 
in a .mortgage foreclosure case.—Lit- | 
win v. Litwin, 30 N.B.2d 619, 375 Ill. 


90 
§ 263 ae 

D.C.N.C. Where a husband executed | 
and recorded a deed conveying his life 
estate in properly to his wife, the deed | 
constituted a vaiid conveyance although 
wife did not know of its existence. — 
Watson v. U. S., 34 F.Supp. 777. : 

Fla. A deed executed by husband 
to wife conveying one-half undivided 
interest in property in which husband 
and wife possessed an estate by en- ~ 
tireties terminated that estate and 
lodged the unqualified fee-simple es- 
tate in wife. Comp.Gen.Laws 1927, 
5670.—Hunt v. Covington, 200 So. 76. 

Fla. The statute authorizing hus- 
band to transfer realty direct to wife 
is sufficient to authorize a conveyance 
by husband to wife without using 
medium of conveyance to a_ third 
party as a conduit to pass title from 
husband to wife. Comp.Gen.Laws 
1927, 5670.—Hunt v. Covington, 200 
So. 76. 


§ 264 
Neb. Owner of fee title to realty 


Vz 


w, 


ae. Peto } a". - re 
~~ 


could not, .without intervention of a 
trustee, convey directly to himself and 
‘ his wife and thereby creute in himself 
and his wife an estate in “joint tenan- 
ey” with right of survivorship as was 
recognized at common law, and such 
as exists in Nebraska.—Stuehm v. Mi- 
kulski, 297 N.W. 595. 


§ 270 
‘Ark, Conveyance to third person of 
shusband’s interest in realty held by 
husband and wife by the entirety and 
conveyance thereof by third person to 
wife destroyed estate by the entirety, 
although no consideration for the con- 
- veyances changed hands, because nat- 
ural Jove and affection between hus- 
band and wife supplied a _ sufficient 
- consideration.—Faulkner Vv. Byland, 

147 S.W.2d 37. 
{ 273 


§ 

Mo. A direct and unconditional con- 
-veyance of land by husband to wife 
“passes to wife the husband’s interest, 
except as to his marital rights. _Mo. 
St.Ann. § 2998, p. 5055.—Hall y. Hall, 
45 S.W.2d 752. : 
Where antenuptial contract provided 
hat, if husband should _ predecease 
wife, wife should be paid $2,000 from 
usband’s estate, and subsequent con- 
veyance of homestead by husband to 
wife referred to the antenuptial con- 
tract and provided that if ‘grantee 
- ~jerein should not predecease the gran- 
tor” title should revert to grantor and 
his heirs, but quoted language was al- 
edly miscopied from  attorney’s 
aft, the quoted provision was deemed 
o be intended to provide that title 
should revert to husband if wife pre- 
eceased husband, and hence deed con- 
veyed a base or conditional fee which 
- beeame absolute upon husband’s death. 
Mo.St.Ann. §§ 612, 2998, 3103, pp. 4227, 
5055, 1926.—Hall v. Hall, 145 S.wW.2d 


Ky. An attempted conveyance from 
Cae married woman to her husband, or 
JF 5 anyone else, in which husband does 
5 t join as grantor, is absolutely void. 

oward vy. Turner, 152 S.W.2d 589, 


te 
2 
7 Ky. 206. 


Pa. A wife’s deed to husband, in 


¥ 


; In an action in ejectment 
by an heir of a married woman who, 

nm 1883, conveyed the property in ques- 
ion to her husband without his join- 
_ der, it appeared that the defendant 
claimed title through a conveyance from 
the husband, The wife died intestate 
nm 1884; the husband recorded his deed 
n 1887, and continued to reside on the 
premises until 1904 when he conveyed 
the property. The husband died in 
1939. Held, that the deed of the wife 
to her husband was ineffective to ¢on- 
vey any title; since the husband held 
by right of curtesy, he did not hold 
adversely to his wife, and, therefore, 

ft e plaintiff is not barred by the Stat- 
ute of Limitations—Dice v. Reese, 49 
- Dauph. 31. 


j 8 287 
_ Mo. The fact that two persons are 
husband and wife does not afford the 
husband ground for reclaiming at will, 
irrespective of the consent of his wife, 
_ property theretofore effectively given 
the wife. Mo.St.Ann. §§ 2998, 38002- 
3004, pp. 5055, 5062, 5064, 5073.— 
Schwind v. O'Halloran, 142 S.W.2d 55. 
_Pa.Super. Where husband made a 
valid gift to wife of a mortgage, and 
subsequently he had the marriage an- 
-nulled because of the fact that he 
~ had another wife, from whom he had 
not been divorced, at the time of the 
- marriage, though he had falsely rep- 
resented himself in his application for 
a marriage license as a widower, he 
was not entitled to have the assign- 
: ment set aside where no rights of 
i husband’s creditors were involved. 23 
P.S. § 1 et seq.—Mannoni y. Mannoni, 
20 A.2d 915, 144 Pa.Super. 605. 
ae § 294 
Cal.App. The conversion of separate 
estate of each spouse into an owner- 
ae ship in joint tenancy does not consti- 
€ tute a “gift inter vivos’ on the part 
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of either—In re Watkins 
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mee 389, subsequent opinion 10 


property conveyed by third persons 
was taken in name of wife, who with 
husband thereafter executed mortgage 
securing loan for construction of res- 
idence on property, did not constitute 
an incompleted “gift”? from husband to 
wife subject to revocation on death of 
husband prior to payment of mortgage, 
where fee simple title was irrevocably 
vested in wife at time of execution of 
deed to wife.—Parks’ Hx’rs vy. Parks, 
150 S.W.2d 687, 286 Ky. 233. 

Pa.Super. Where husband executed 
an assignment of mortgage, under seal, 
to his wife, and delivered it to her, to- 
gether with mortgage, and the assign- 
ment was duly recorded in the office of 
the recorder of deeds, there was a valid 
irrevocable “gift” of the mortgage to 
her.—Mannoni v. Mannoni, 20 A.2d 915. 
144 Pa.Super. 605. 


; § 295 3 

Ark. Where husband executed in- 
strument stating that since his wife 
contributed 5<ths of amount of original 
business investment, she was owner of 
Seths of all property and that trans- 
fers of property which he had made 
or might thereafter make to wife were 
not gifts but conveyances, and where 
husband transferred stock certificate to 
wife, the act of donation was completed 
and a valid “gift”? was made, since 
there was an intention established as 
well as delivery, rather than creation 
of a ‘‘trust’.—Aycock v. Bottoms, 144 
S.W.2d 43. 


§ 297 

Iowa. Joint deposit certificates, is- 
sued to spouses by bank, are three- 
party contracts with respect to right 
to make and receive payment, but not 
with respect to fixing or determining 
ownership of funds deposited as_ be- 
tween: joint payees.—Sinift v. Sinift, 
293 N.W. 841. 

Neb. Under statute, where husband 
deposits money in bank payable to him- 
self or wife as joint tenants with right 
of survivorship, and not as tenants in 
common, completed ‘gift’? is consum- 
mated by husband to wife, even though 
wife never had manual possession of 
passbook. Comp.St.1929, § 8-164.— 
First Trust Co. of Lincoln v. Hammond, 
299 N.W. 496. 

§ 298 

C.C.A.Ill. Where the purchaser is a 
married person, title taken in the name 
of the spouse is presumed, in absence 
of testimony to contrary, to be a gift 
from the one to the other, whoever 
may have furnished the consideration. 
iti v. Shallenberger, 119 F.2d 

Ark. Where husband makes improve- 
ments upon his wife’s lands, the law 
presumes a gift to her of all such im- 
provements.—Aycock v. Bottoms, 144 S. 
W.2d 43. 

Ind.App. Generally, husband and 
wife to whom note and mortgage is 
made payable each own undivided one- 
half interest therein, notwithstanding 
that consideration therefor is separate 
property of husband, since husband 
will be presumed to have intended to 
make a gift of a one half interest 
therein to wife.—Radabaugh v. Rada- 
baugh, 35 N.H.2d 114. 

A husband and wife, who pooled 
their funds regardless of source for 
purpose of purchasing realty and main- 
taining family and making a $3,500 
loan, each owned undivided one-half 
interest in note and mortgage securing 
such loan, notwithstanding that wife 
made a contribution toward the loan 
of $632 from her own funds, where 
note and mortgagor were made pay- 
able to both husband and wife, in 
view of the presumption of husband’s 
gift of a half interest.—Radabaugh y. 
Radabaugh, 35 N.W.2d 114. 

Mo. If a husband pays the con- 
sideration for realty and directs that 
title be vested in himself and in his 
wife, the law presumes that he intends 
the conveyance as a provision for his 
wife——Schwind y. O’Halloran, 142 §, 
W.2d 55. 


Ky. A transaction whereby title to 


e | ies is) ints 
pouse to inet ot er was intended S 
a “gift”.—First Trust Co. of Lincoln v. 
Hammond; 1299 NGWe 400 ee 
Under statute, where husband depos- — 
its money in bank payable to himself or 
wife as joint tenants with right of 
survivorship and not as tenants in 
common, deposit is presumed to have 
been made with donative intent, and for 
benefit of wife with intention of giving 
her, if she survives, complete title to 
the fund. Comp.St.1929, § 8-164.— 
First Trust Co. of Lincoln v. Ham- 
mond, 299 N.W. 496. 
Pa.Super. Where husband assigned 
a mortgage to his wife, the presump- 
tion was that the assignment to her 
was a gift—Mannoni v. Mannoni, 20 
A.2d 915, 144 Pa.Super. 605. 
Pa.Com.P1. Where real estate pur- 
chased and paid for by the husband 
is taken in the name of the wife, a 
gift is presumed, and if her title is 
challenged the burden is upon the oth- 
er party to establish otherwise, and 
the same rule applies to amounts sub- 
sequently paid for carrying charges — 
and principal and interest on a mort- 


gage.—Dunning v. Dunning, 30 Del. 
Cows 61; 

Wash. Where husband purchases ~ 
property in name of wife with his 


separate funds, no presumption of a ; 
“resulting trust” in favor of husband ~ 
arises in absence of showing that such 
a trust was intended, but it is pre- 
sumed that husband intended to make 
a “gift” to wife of beneficial interest in 
property passing under the deed.— 
Seott v. Currie, 109 P.2d 526. 

The presumption of a gift to wife 
arising from husband’s purchase with 
his separate funds of property taken 
in wife’s name may be rebutted by 
matter contained in deed or by parol 
evidence establishing a contemporane- 
ous intent of husband to make _ his 
wife only a trustee of property.—Scott 
vy. Currie, 109 P.2d 526. 


§ 299 A 
Iowa. In suit by children of de- 

ceased to reform deed and mortgage al- 
leged to have been procured through 
fraud and undue influence by widow of 
decedent, evidence justified finding that 
a confidential relationship existed. be- 
tween widow and‘ decedent which cast 
the burden upon the widow to sustain 
the purported gift of the property to 
yer pads thee she waies to sustain 
such burden.—In re Brooks’ Esta 
N.W. 735. arias 

§ 300 


Cal.App. If original certificate of de- 
posit issued to wife or any issued in 
lieu thereof represented in whole or in 
part funds held by the husband in 
common law sole ownership in Kansas, 
the placing of such funds in the name 
of the wife before the husband and 
wife left Kansas indicated a gift to her 
resulting in a change of ownership and 
constituting thereafter the separate 
property of the wife—In re Brandel’s 
Hstate, 112 P.2d 976. 

Il. In statutory proceeding by exec- 
utor to compel delivery of bonds and 
money which respondents claimed were 
given by deceased to his wife, evidence 
in behalf of respondents, including tes- 
timony of wife and daughter that de- 
ceased had said to wife, “take these 
bonds and do the best you can with 
them”, was not sufficiently clear and 
convincing as matter of law to prove 
a “gift inter vivos”’, especially in view 
of other circumstances. Smith-Hurd 
Stats. c. 3, §§ 83, 84.—Keshner v. Kesh- 
ner, 33 N.H.2d 877, 376 IM. 354, re- 
versing In re Keshner’s Mstate, 26 N.H. 
2d 529, 304 Ill.App.. 640. 

Mass. In determining whether bal- 
ance of moneys turned over by hus- 
band to wife was held by wife in 
trust or whether moneys were a gift 
to wife, husband’s statement to a third 
person that he had given wife $1,000 
as a Valentine’s day gift did not re- 
quire conclusion that such a gift was_ 
aN sac made.—Levy y. Levy, 35 N.B. 

¢ 9. 


Mo. Evidence that wife knew noth- 
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orsed h t 
ind received proceeds t 
such notes were found in husband’s 
safety deposit box after his death, was 


of an irrevocable parol “gift in praesen- 
ti” from husband to wife.—Cartall v. St. 
Louis Union Trust Co., 153 S.W.2d 370. 

Neb. Evidence was_ insufficient to 
show husband’s intention to relinquish 
all further dominion over his property, 
or to show actual or constructive de- 
livery to defendant, except as to check 
for $15,000 and accumulation of other 
checks, but there was sufficient evidence 
of “gift inter vivos’’ as to such items 
when coupled with legal presumption 
which follows transfer of property by 
one spouse to other.—First Trust Co. 


of Lincoln v. Hammond, 299 NW. 496. 


N.J. Evidence showed that gift by 
70-year old widow to her young hus- 
band fairly made, without any decep- 


‘tion on his part and without any un- 


fairness, concealment or coercion, with 
a thorough understanding of the na- 
ture of the gift on the part of the wid- 
ow, was valid and could not be recov- 
ered.—Stewart v. Stewart, 20 A.2d 1, 
129 N.J.Eq. 481. 

In wife’s action against husband to 
recover corporate stock on ground that 
wife’s gift thereof to husband was pro- 
cured by fraud, undue influence, un- 
fairness, coercion and concealment, evi- 
dence sustained finding that gift was 
intentionally and willfully made with- 
out fraud, and hence could not be re- 
covered.—Stewart v. Stewart, 20 A.2d 
1, 129 N.J:Hq. 481.) . ; 

303 

N.J. Even if fraud had been com- 
mitted inducing wife in June, 1935, to 
make gift of corporate stock to hus- 
band, where wife was fully aware of 
the fact when she executed gift tax re- 
turn in April, 1936, and she executed 
the gift tax return and paid the gift 
tax with ful! knowledge of any alleged 
fraud, she elected to stand by the gift 
and could not recover the stock on 
ground of fraud.—Stewart v. Stewart, 
20 A.2d 1, 129 N.J.Mq. 481. 

§ 304 

Cal.App. The coiversion of separate 
estate of each spouse into an owner- 
ship in joint tenancy does not consti- 
tute a “gift inter vivos” on the part 
of either.—In re Watkins’ Estate, 104 
P.2d 389, subsequent opinion 108 P.2d 


417. é 
§ 305 
C.C.A.U1. Where the purchaser is 
a married person, title taken in the 
name of the spouse is presumed, in 
absence of testimony to contrary, to 


be a gift from the one to the other, 
whoever may have furnished the con- 
sideration.—Adair v. Shallenberger, 119 
F.2d 1017. 

§ 308 


N.J.Sup. In action by wife’s execu- 
tor and trustee against husband’s exec- 
utors to recover for wife’s estate the 
value of jewelry which allegedly. be- 
longed to wife and was claimed to 
have been unlawfully appropriated by 
husband before his death, where issue 
was whether there had been a gift of 
jewelry inter vivos, exclusion of an- 
swer to question asking husband’s ex- 
ecutor whether husband ever stated 
that it was wife’s jewelry was not er- 
ror, since information sought to be 
elictted was immaterial.—lirst Nat. 
Bank of Toms River v, Levy, 16 A.2d 
555, 125 N.J.L. 458. 

§ 309 ; 

Iowa. In suit to determine rights of 
testator’s collateral heirs and widow in 
certificates of bank deposits and bonds 
listed in will and executor’s inventory, 
evidence held to justify finding that 
neither testator nor widow intended to 
transfer ownership and control of such 
instruments from him to her irrevoc- 
ably and without reservation by gift, 
contract, or trust, though they were 
payable to either spouse or survivor.— 
Sinift v. Sinift, 293 N.W. 841. 

Tenn. Evidence did not sustain a 
finding that widow by consenting to 


a 
f, and that — 


not persuasive and convincing evidence | 


§ 317 Z 

N.Y.Sup. The doctrine of nonliability 
of one spouse for torts-committed on 
other was based on common-law prin- 
ciple of merger of husband and wife 
in unity of marriage and desire of the 
law to promote conjugal happiness 
and tranquillity.—Lindley v. Cusson, 
22 N.Y.S.2d 516. 


§ 321 
S.D. The fiction of the unity of 
spouses has been abolished in South 
Dakota. SDC 14.0201 et seq., 47.0301, 


65.0108, 65.0202.—Scotvold v. Scotvold, 


298 N.W. 266: 

Tex.Civ.App. A wife may acquire 
stock in private corporations by pur- 
chase, gift, descent or devise.—Lar-° 
son v. Sterling Mut. Life Ins. Co., 153 
S.W.2d 177, error dismissed. 


331 

Ga. A widow is bound by her con- 
tracts of suretyship, and_ considera- 
tion flowing to her principal or co- 
grantor under a _ deed executed by 
widow in connection with a contract 
of suretyship is legal “consideration” 
making contract binding upon widow 
and her property. Code 1933, § 53- 
503.—Smalley v. Bassford, 13 S.H.2d 
662, 191 Ga. 642. 

Ga.App. Immediately on death of 
husband, surviving spouse becomes a 
“widow’’ and may enter into valid con- 
tract for burial expenses of husband. 
Code 1933, §:. 53-503.—Leatherman vy. 
J. Austin Dillon Co., oe S.E.2d 94, 


8 33 

Fla. Under Florida common ‘law, a 
married woman cannot by contract 
bind herself for personal _ liability. 
Comp.Gen.Laws 1927, § 87(71).—Kel- 
logg-Citizens Nat. Bank of Green Bay, 
Wis., v. Felton, 199 So. 50 

Kia. The common law, as interpreted 
by Supreme Court, does not recognize 
capacity in a married woman to con- 
tract.—Hogan y. Supreme Camp of 
American Woodmen, 1 So.2d 256. 

A contract between a married woman 
and a fraternal insurance society re- 
specting reinstatement of a _ lapsed 
death benefit certificate was unenforce- 
able against the woman.—Hogan v. Su- 
preme Camp of American Woodmen, 1 
So.2d 256. 

Pa. Under Married Women’s Prop- 
erty Act, a married woman’s capacity 
is general and, with slight exception, 
she may contract and dispose of her 
property as freely as may the husband. 


48 P.S. §§ 31, 32.—Kirk v. Kirk, 16 
A.2d 47. 
Pa.Super. In 1878 and prior there- 


to, capacity of married woman to con- 
tract was exceptional and her dis- 
ability general, and her contracts were 
presumed to be_ void.—Fulcomer vy. 
Pennsylvania R. Co., 14 A.2d 5938, 141 
Pa.Super. 264. 

The statutes giving married women 
the same property rights as unmarried 
women, and authorizing married wom- 
en to make contracts as if unmarried, 
and permitting them to sue and be 
sued, emanicipated married women 
from their common-law disabilities, 
and authorized them to incur contract 
liabilities as if they were feme soles, 
with the exception of such disabilities 
as were particularly specified in or 
contemplated by the statutes, and vest- 
ed in married women all earnings ac- 
quired by them in carrying on inde- 
pendent businesses or in_ performing 
Jabor or services on their sole and 
separate account. 28 P.S. § 320; 48 
P.S. §§ 31, 32, 111.—Fulcomer v. Penn- 
sylvania R. Co., 14 A.2d 593, 141 Pa. 
Super. 264. 

Tex.Civ.App. The statutes impliedly 
invest a married woman with power 
to contract for necessaries for herself 
and children, as well as for such ex- 
penses as are incidental and _ neces- 
sary to management and control of 
her separate property and such com- 


statutes do not give her power 
herself to personal liability to 
Vernon’s. Ann.Ciy.St. arts. 4614, 
—John F. Grant Lumber Co, v. . 
151 S.W.2d 944, error granted. 
Tex.Civ.App. Although statute 
pliedly invest a married woman 
power to contract for necessaries 
herself and children, and for s 
expenses as are incidental and ne i 
sary to management of her i Bn 
property and such community pr es 
as statutes commit to her charge, 
out joinder of her husband, the stat 
do not give her power to bind he 
without joinder of her husband to 
sonal liability for debts other than t 
enumerated in statutes. Vernon’s An 
Civ.St. arts. 4614, 4623.—Keith v. { 
153 S.W.2d 636. AC 
Wis. Under statute, a married 
man is free to make ner, Coe 


* 


§ 347 Penge SS: 
Pa.Super. Under statutes — ving 
married women the same _ prope 
rights as unmarried women an 
thorizing married women to make 
tracts as if unmarried, and penis 
married women to sue and be | 
primary liability for necessaries f 
wife and family remains that of 
band but wife becomes liable 


ber husband’s agent is thereby o 
28 PS. § 320; 48 P.S. § 


and children, as well as for suc 
penses as are incidental and nece 
to management and control of 
separate property and such com: 
property as statutes. commit © 
charge, without joinder of her 
band, and, save in such respects, stat 
utes do not give her power to bi = 
self to personal liability to debt. Ver 
non’s nn.Civ.St. arts. 46 
John F. Grant Lumber Co. vy. 
151 S.W.2d 944, error granted. 


§ 348 e 

Ga.App. There is no _ inhibi 
against a loan by a wife to her h 
band for purpose of paying a deb 
Pierce v. Cheves-Green Co., 12 8. 
2d 476. fae 


§ 349 Me 
©.C.A.Pa. Under Pennsylvani 
the married status of a woman w 
makes or indorses a note is merely 
the condition for which the note wil 
be held invalid if it was in. fact — 
accommodation for another, but — 
note was given as a primary obliga 
tion for her own use, the note. 
as binding upon the woman as if s 
were a femme sole, even though t 
proceeds are used to pay the debt 
another. 48 P.S.Pa. 32.—Hart 
Stevens, 112 F.2d 934, remanding caus 
28 F.Supp. 345. h 


xe 

Fla. A note executed by a married 
woman cannot be enforced against he 
as a personal liability unless she is | 
“free dealer’ under statute. mr 


eS 


he 


Gen.Laws 1927, §§ 87(71), 5024-50 
5674, 5866; Const. art. 11, §§ 1, 2—~ 
Kellogg-Citizens Nat. Bank of 


Gree! 
Bay, Wis., v. Felton, 199 So. 50. Shee 

Original or renewal notes executed 
for borrowed money by a married wo- 
man not a ‘free dealer’ under stat- 
utes, regardless of domicile of woman 
or of where notes were executed, were 
void as personal liability of married 
woman and could not be enforced 
against her separate property in Flor- 
ida where notes were not executed for 
any of substantive law purposes spec- 
ified in constitution and were not exe- 
cuted for benefit to, and were not se- 
cured by mortgage upon, her separate 


property in Florida. Comp.Gen.Laws 
1927, §§ 87(71), 5024-5027, 5674 et 
seq., 5866; Const. art. 11, 1, 2.— } 


§ 349 


Kellogg-Citizens Nat, Bank of Green 

Bay, Wis., v. Felton,’ 199 So. 50. 

- A personal judgment or decree ob- 

> tained in Florida against a married 
. woman predicated upon her notes for 
money borrowed, merely as_ personal 
obligations against her, is void as be- 
ing contrary to substantive laws and 
“public policy” of state, unless notes 

were executed by her as a “free deal- 


er” under statute. Comp.Gen. Laws 
1927, §§ 87(71), 50245027, 5674 et 
seq., 5866; Const. art. 11, §§ 1, 2.— 


Kellogg-Citizens Nat. Bank of Green 
v Bay, Wis., v. Felton, 199 So. 50. 
-~~—sS© Original or renewal notes executed 
for borrowed money by married wo- 
man not a free dealer cannot legally be 
enforced in Florida courts as a person- 
al obligation against married woman 
‘either while she is a married woman 
or after death of husband. Comp.Gen. 
r Laws 1927, §§ 87(71), 5024-5027, 5674 
met sea., 5866; Const. art. 11, §§ 1, 2— 
ae Kellogg-Citizens Nat. Bank of Green 
* Bay, Wis., v. Felton, 199 So. 50 
Notwithstanding part of borrowed 
money was placed to married woman’s 
eredit in bank and her notes were ac- 
cepted because she owned property, 
where the money was not used to pur- 
chase property in Florida nor used for 
any substantive law purpose specified 
in constitution, and notes were not se- 
eured by mortgage upon woman’s sep- 
arate property in Florida, and she was 
not a free dealer, nutes created no per- 
sonal liability upon which personal 
judgment could be rendered against 
married woman in Florida by “comity” 
or otherwise without violating ‘public 
policy”. Comp.Gen.Laws 1927, §§ 87 
(71), 5024-5027, 5674 et seq., 66 ; 
AS Const. art. 11, §§ 1, 2.—Kellogg-Citi- 
gens Nat. Bank of Green Bay, Wis., v. 
Ma Felton, 199 So. 50. 


Pa.Com.Pl. Husband and wife, as co- 
makers, give bank a judgment note 

i which is renewed and interest thereon 
(paid monthly for two years and on 
last renewal note is entered of record 
shortly before death of husband when 

wife takes rule to open judgment and 
to be let into a defense. Plaintiff's an- 
; swer and testimony taken on deposi- 
_- tions show that, while the wife five 
years previously had purchased the 

property and business of her husband 
by moneys saved from the joint earn- 
ings of their business, and since then 
had conducted it as her husband's suc- 
cessor, the proceeds of the original note 
- were used to pay the personal debts of 

the husband and others. Held, that the 
rule to open judgment will be made ab- 

solute as it appears defendant signed 

the note entirely for the benefit of 

others.—First Nat. Bank of Jessup vy. 
Weintraub, 42 Lack.Jur. 30. 
a Pa.Com.Pl. A judgment note execut- 
ed by a married woman is presumably 
valid, and the burden of showing its in- 
a _ validity is upon the obligor of the note, 
+ —tLorey v. Kauffman, 57 Montg. 57. 

me : § 252 

Tex.Civ.App. A note signed by mar- 
ried woman, without husband’s joinder, 
given to renew a debt incurred by her 
prior to her marriage for improvement 

of her separate property, after debt 

had become barred by four year stat- 
ute of limitations, was not void, but 
was voidable only at married woman’s 
instance, and where coverture was es- 
tablished as a defense to suit on note, 

neither she nor her husband were li- 

able thereon. Vernon’s’ Ann.Civ.St. 

arts, 4614, 4621, 5527.—John F. Grant 
~ Lumber Co, y. Jones, 151 S.W.2d 944. 
_  Hrror granted. 

) Tex.Civ.App. A note executed by a 
wife without joinder of her husband is 
not void, but is voidable only, at in- 
stance of wife. Vernon’s Ann.Civ.St. 
arts. 4614, 4623.—Keith vy. Allen, 153 S. 
W.2d 636. 

Where wife pleaded and established 
her coverture as a defense to a suit 
upon a note, she was not personally lia- 
ble thereon, in absence of findings of 
fact which constituted exceptions to 
statutory rule prohibiting wife from 
eontracting without joinder of husband, 
Vernon’s Ann.Civ.St. arts. 4614, 4623.— 
Keith v, Allen, 153 S.W.2d 636. 
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Pa.Com.Pl. Where an insured bor- 
rows money upon a promissory note to 
pay premiums upon a life insurance pol- 
icy, and his wife joins in executing a 
renewal note at a time when she is ben- 
eficiary of the policy, she is not an ac- 
commodation maker within the mean- 
ing of the Act of June 8, 1893, P.L. 
344, 48 P.S. § 31, and is liable upon 
the note; but if the policy has lapsed 
at the time the renewal note is given, 
there being no benefit accruing to_her, 
she ig an accommodation maker and not 
liable.—Lillis v. Krack, 38 D. & C. 551. 

Pa.Com.Pl. While her method of 
conducting business may have been 
misleading to others, still, as a married 
woman, wife was protected in signing 
note by provisions of the Act of June 
8, 1893; P1344, § 2,48 PIS. §) 32.—— 
First Nat. Bank of Jessup v. Wein- 
traub, 42 Lack.Jur. 30. 

Pa.Com.Pl. In a petition to oven a 
judgment on a judgment note signed by 
husband and wife the wife alleged that 
she signed as an accommodation maker. 
On depositions it developed that the 
wife had made several signed state- 
ments, prior to the granting of the 
loan, indicating that the loan was for 
her own personal use. The husband 
stated that the money was used “to fix 
up an account with-my employer. I 
had a car and other expenses, and we 
had a few debts together, but princi- 
pally it went to me”. The Court re- 
fused to open the judgment.—Globe In- 
dustrial Loan Corporation y. Pearl, 19 
Leh.L.J. 122, 

8 355 


Tex.Civ.App. A wife may acquire 
property by purchase either for cash 
or on credit, and as an incident there- 
to may enter into a contract for pur- 
chase of either personal or real prop- 
erty.—Larson v. Sterling Mut. Life Ins. 
Co., 153 S.W.2d 177, error dismissed. 


§ 356 

Tex.Civ.App. Where wife, using 
money from insurance which was her 
separate property, went into business 
of beer distributing under trade-name, 
but husband managed and controlled 
the business with her consent, and hus- 
band and wife executed contract with 
brewery for distribution of beer, but 
wife did not obtain court order re- 
moving her disabilities of coverture and 
declaring her a feme sole for mercan- 
tile and trading purposes, wife was not 
liable on account for price of beer sold. 
Rey.St.1925, art. 4626.—Witherspoon v, 
G. Heileman Brewing Co., 144 S.W.2d 


1017. 
§ 358 

©.C.A.Pa. Where note executed by 
married woman who was sole bene- 
ficiary of her deceased father’s estate 
replaced other notes, representing in 
part a personal obligation and in part 
an obligation of her father which was 
secured by collateral, married woman 
was not an “accommodation indorser” 
to extent that note represented father’s 
indebtedness and, therefore, was not 
under Pennsylvania statute relieved 
from liability on the note to such ex- 
tent, in view of fact that whatever 
benefit was derived from note in pro- 
tecting collateral or in relieving the 
father’s estate from _ liability inured 
directly to the married woman as bene- 
ficiary of the estate. 48 P.S.Pa. § 32. 
—Hart v. Stevens, 112 F.2d 934, re- 
manding cause 28 F.Supp. 38465. 


Ga. Where defendant, who was a 
married woman, signed an agreement 
guaranteeing ‘for value received’ pay- 
ment of a corporation’s renewal note, 
mere indulgence to principal as to time 
of payment of existing indebtedness 
would not constitute such an inde- 
pendent consideration as would make 
defendant’s undertaking a contract of 
“guaranty” as distinguished from one 
of “suretyship”’.—Greenwold Grift Co. 
v. Durham, 13 S.H.2d 346, 191 Ga. 586. 

Where defendant, who was a married 
woman, signed an agreement guaran- 
teeing ‘‘for value received” payment of 
a corporation’s renewal note, creditor’s 
promise to defendant to extend addi- 
tional credit to principal, followed by 
actual extension thereof, would not 


if pabihes kre 


amount to such an independent 5 
flowing to defendant as would charac 
terize defendant's agreement to pay 
original indebtedness as one of “guar- 
anty”. Code 1933, § 103-101.—Green- 
wold Grift Co. v. Durham, 13 S.E.2d 
346, 191 Ga. 586. 
A married woman could not make a 
contract of suretyship.—Greenwold 
Grift Co. v. Durham, 13 S.E.2d 346, 
191 Ga. 586. < 
In action on agreement which de- 
fendant, who was a. married woman, 
signed guaranteeing ‘for value re- 
ceived” payment of a corporation’s re- 
newal note, judgment of nonsuit was 
proper where evidence showed no valid 
consideration for agreement except as 
a contract of suretyship.—Greenwold 
Geift Co. v. Durham, 13 S.B.2d 346, 191 
Ga. 586. f 
Pa.Super. Where a married woman 
doing business in Philadelphia desir- 
ing to enable a third party to obtain 
merchandise through a New York cor- 
poration engaged in business of factor- 
ing commercial accounts sent a letter” 
which stated ‘this letter is sent au- 
thorizing you to sell to G. Mogul, up 
to the sum of $1400.00 * * * and 
charge same to us,’ the contract was 
an original undertaking on part of 
married woman and not a “contract of 
guaranty” or “surety”, and hence she 
was obliged to honor it even if contract 
was governed by Pennsylvania law, 
since quoted phrase reasonably mani- 
fested intention to assume an original 
undertaking at time of signing of let- 
ter.—United Factors Corporation v. 
Mogul, 16 A.2d 735, 142 Pa.Super. 506. 
Where married woman doing busi- 
ness in Philadelphia desiring to enable 
a third party to obtain merchandise 
through a New York corporation en- 
gaged in business of factoring commer- 
cial accounts wrote a letter stating 
“this letter is sent authorizing you to 
sell to G. Mogul, up to the sum of 
$1400.00 * * * and charge same to 
us” and contract. was received and ac- 
cepted in New York, contract was sub- 
ject to New York law and hence even 
if contract were one of suretyship or 
guaranty, it would be subject to law 
of New York which provides in effect 
that a married woman may make con- 
tracts, carry on business, exercise all 
powers pertaining thereto and be lia- 
ble on such contracts as if sne were 
unmarried. Domestic Relations Law 
N.Y. § 51.—United Factors Corporation 
Mitek i 16 A.2d 735, 142 Pa.Super. 


Pa.Com.Pl. Under § 2 of the Act of 
June 8, 1893, P.L. 344, 48 PS. § 382, 
a married woman may not become an 
accommodation indorser, maker, guar- 
antor, or surety for another.—Lorey v. 
Kauffman, 57 Montg. 57. © 

Pa.Com.Pl. The act of June 8, 1893, 
P.L. 344, paragraph 2, 48 P.S. § 32, 
provides that hereafter a married wo- 
man may not become accommodation 
indorser, maker, guarantor or surety 
for another, and she may not execute or 
acknowledge a deed, or other written 
instrument, conveying or mortgaging 
her real property, unless her husband 
join in such mortgage or conveyance.— 
Secretary of Banking vy. Koppenhaver, 
8 Sch.Reg. 40. ; 


§ 35814 
Pa.Com.Pl, The whole tenor of our 
decisions is to the effect that the mar- 
ried woman should be diligent to assert 
her rights. Her accommodation notes 
are not absolutely void, but voidable 
merely, and the doctrine of laches will 
apply.—Secretary of Banking v. Kop- 

penhaver, 8 Sch.Reg. 40. 

J § 35994 
Pa.Com.Pl. It has been determined 
and is now well settled law that an 
obligation of a married woman execut- 
ed as an accommodation maker is not 
made void by the act of June 8, 1893, 
PL. 344, 43 PS. $$ 81.32. iit but 
is merely voidable——Faust v. Lutz, 8 

Sch.Reg. 160. 


§ 371 
Pa.Com.Pl. If the statute is to have 
any practical effect, the Court should 
be liberal in allowing a married wo-e 
man to assert her defense where the 
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a ae: 


mn thou 
firmation 0 er part, shoul 
e a bar.—Secretary of Banking y. 
: ypenhaver, 8 Sch.Reg. 40. _ ae 

- It is now well settled that a note or 
other obligation given by a married wo- 
man is now presumed to be valid, and 
if she alleges its invalidity, the burden 
is upon her to show that it comes with- 
in the exceptions to her right to con- 
tract made in the statute.—Secretary of 
Banking v. Koppenhaver, 8 Sch.Reg. 40. 

Some degree of active diligence is 
placed upon a lender to ascertain the 
purpose for which a woman he knows 
to be married is borrowing money, as 
well as diligence on the part of a mar- 
ried woman in asserting her rights.— 
Secretary of Banking v. Koppenhaver, 
8 Sch.Reg. : 

Pa.Com.Pl. An accommodation  ob- 
ligation is valid ud binding until the 
married woman takes some action to 
void the same. This action must be 


taken within a reasonable time and if 


the married woman wishes to avoid 
liability, she is under duty to act dili- 
gently and promptly. A failure to do 
so constitutes laches on her part and 
effects a waiver of her right to escape 
liability under the Act of 1893, 48 P.S. 
§§ 31, 32, 111.—Faust v. Lutz, 8 Sch. 
Reg. 160). ; 


§ 372 : } 
N.Y.Sup. Defendant’s marriage aft- 
er the making of a lease did not alter 


her obligations or liability under 
lease in suit—Helfer v. Shaw, 25 N. 
Y.S.2d 868. 

Tex.Civ.App. Under’ statute, mar- 


riage does not release wife from her 
antenuptial debts and she may exe- 
cute an agreement extending time of 
payment thereof, without joinder of 
her husband, when its purpose is to 
extend time of payment of note exe- 
cuted for benefit of her separate prop- 
erty or extension of a lien thereon, 
on theory that such renewals and ex- 
tensions may thus conserve her es- 
tate and possibly prevent a loss or 
sacrifice to her. Vernon’s Ann.Ciy.St. 
erts. 4614, 4621.—John F. Grant Lum- 
ber Co. v. Jones, 151 S.W.2d 944, error 
granted. 


§ 376 ; 
Tex. Since the partitioning of land 
is not a “conveyance”, land may be 


artitioned by parol, even by married 
Fenn. Rev St1925. art. 3995, subd. 
4.—Houston Oil Co. of Texas vy. Kirkin- 
dall, 145 S.W.2d 1074, affirming Hum- 
ble Oil & Refining Co. v. Kirkindall, 
119 S.W.2d 731. 

380 


§ 

Pa.Com.Pl. If a defendant is finally 
declared a trustee ex maleficio the hus- 
band would have no interest whatever 
in the property and his joinder in a 
deed of reconveyance would not be nec- 
essary.—Butler v. Cole, 22 Brie 184. 

§ 386 : 

La.App. A wife has authority _ to 
bind herself and husband in anything 
relating to her trade, if she is a public 


merehant and living with husband. 
Civ.Code, art. 131.—Winter v. Gani, 
199 So. 600., 


N.C. In North Carolina the common- 
law disabilities of a married woman to 
eontract, with certain exceptions, have 
been removed, and she is bound by an 
estoppel the same as any other person. 
—Tripp v. Langston, 10 S.H.2d 916, 
218 N.C. 295. 

Where defendants gave note and 
mortgage to married woman and there- 
after conveyed the mortgaged land to 
her husband, and thereafter she and 
her husband conveyed the land to de- 
fendants by deed containing full cove- 
nants including a warranty that the 
Jand was free from all incumbrances, 


her joinder in the deed released her .in- 


terest as mortgagee as well as her in- 
choate right of dower, and administra- 
tor of her estate was ‘‘estopped” from 
asserting any interest in the land but 
was not “estopped” from proceeding 
against defendants on the note as an 
unsecured claim.—Tripp v. Langston, 
10 S.H.2d 916, 218 N.C, 295. 


be held pers 
committed by the other spouse.—Sand- 


x 


Pash 
Wash. A 


innocent spouse ca 
onally liable for a_ tort 
gren y. West, 115 P.2d 724. 
h § 413 : : ‘ 
_La.App. A husvand is not, by reason 
of the marital relationship, liable for 
wife’s torts committed in his absence, 
and is not liable unless wife at the 
time was acting as his agent or was 
engaged in an errand for benefit of the 
community.—Aitna Casualty & Surety 
Co. v. Simms, 200 So. 34. 
§ 419 
OkLCr.App. In prosecution of a 


married woman for unlawful posses- 
sion of intoxicating liquor, the trial 
court erred in refusing to instruct 


the jury on the question of covertur 
which was raised by the woman’s evi- 
dence. 21 Okl.St.Ann. § 157.—Stewart 
v. State, 111 P.2d 200. 

§ 420 

Mo. In prosecution of wife for forg- 
ery, instruction upon question of lia- 
bility of wife for crime committed in 
presence of her husband was proper.— 
State v. Patton, 147 S.W.2d 467. 

§ 42014; 

_ Mo. In forgery prosecution, evidence 
justified finding that defendant was a 
party to scheme to defraud and did not 
commit forgery under coercion, as 
against defendant’s contention that 
forged check was written by her in 
presence’of and under direction of her 
husband and that law presumed that 
she committed the act under coercion 
of her husband, which presumption 
had not been repelled._—State v. Patton, 
147 S.W.2d 467. 

Okl.Cr.App. Where criminal acts 
are committed by a married woman in 
the presence of her husband, she is 
presumed to have acted under coer- 
cion, and that rule applies to liquor 
law violations the same as any other 
violations. 21. Okl.Sti:Ann, » §) 157.— 
Stewart v. State, 111 P.2d 200. 

The presumption that a married 
woman committing criminal acts in 
the presence of her husband acts un- 
der coercion is very slight and may 
be rebutted by slight circumstances, 
but there must be some evidence to 
rebut it. 21 OklI.St.Ann. § 157.—Stew- 
art v. State, 111 P.2d 200. 


§ 423 

Cal.App. A husband and wife can- 
not conspire together to commit a 
erime, but to give life to such rule, al- 
leged conspirators must @be husband 
and wife, which implies a. valid mar- 
riage.—People v. Little, 107 P.2d 634, 
41 Cal.App.2d 797, rehearing denied 1U8 
P.2d 63, 41 Cal.App.2d 797. 

Where codefendant and defendant had 
spouses living and undivorced on No- 
vember 19, 1938, at time of their at- 
tempted marriage to each other, mar- 
riage was void and codefendant and 
defendant did not become husband and 
wife until ‘they went through a second 
ceremony on March 9, 1940, after their 
disabilities had been removed, and 
hence defendant and codefendant could 


conspire to commit crimes between 
July 1, 1938, and January 1, 1940. 
Civ.Code, 61.—People v. Little, 107 


§ 

P.2d 634. 41 Cal.App.2d 797, rehearing 
denied 108 P.2d 63, 41 Cal.App.2d 797. 
§ 424 
Pa.Orph. A wife’s separate property, 
or separate statutory property, is all 
property, the legal title to which is 
fixed in her individually for her own 
use and benefit.—Goldberg v. Goldberg, 

51 Dauph. 16. 


§ 435 
Md. In’ Maryland, married women’s 
acts are not interpreted as entirely 


abrogating the common law.—Riegger 
v. Bruton Brewing Co., 16 A.2d 99. 
N.J. The Married Woman’s Act, as 
supplemented and amended, abolished 
husband’s estates of freehold jure ux- 
oris in wife’s lands and curtesy ini- 
tiate. N.J.S.A. 37:2-12.—Hopper — v. 
Gurtman, 18 A.2d 245, 126 N.J.L. 263, 
affirming 8 A.2d 376, 17 N.J.Misec. 289. 
S.D. ‘he cumulative effect of stat- 
utes relating to rights of married wo- 
man is to declare her a legal individ- 
ual, with right to own and control her 


tn 


nnot 


fe eee) 
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ee 


tenants, and to enter into contra 
with others, including her husband. 
SDC 14.0201 et seq., 47.0301.—Scotyold 
v. Scotvold, 298 N.W. 266. 1 eee re 
Tenn.App. Under statutes, a hus- — 
band and wife are on absolute equal- _ 
ity in a legal sense with respect to — 
adjustment of their property rights eon 
and differences, and wife may buy, sell, 
trade and traffic, give and take jus 
as if she has never been married. 
Matthews y. spare 148 S.W.2d 3 
73 


5 § } 
N.Y.Co.Ct. The proceeds of services — 
performed by wife in boarding and 
rooming people in home furnished and 
supplied by husband belong to husban 
unless there is a_ special agreeme 
that proceeds shall belong to wife.—Oli- 
ver’ vii: Patnoe;!25) Ney. St2d 445s 
§ 485 ' 


Neb. A married woman, permitting 
her husband to mortgage her property — 
or permitting title thereto to remain in 
his name, is “estopped” to claim t 
he is not owner thereof.—Clements 
Doak, 299 N.W. 505 ; 

S.C. Generally, a married woman 
who permits the legal title to real es er 
tate to stand in name of her husband _ 
is “estopped” from asserting an eq- 
uitable title or interest to and in such 
property as against creditors of h 
band, who in extending credit to h 
band relied on his legal title and 
no knowledge or were not chargea 
with notice of equitable right and 
terest of wife in the real estate.—F: 
oe v. Oswald, 9 S.E.2d 793, 194 
Where plaintiff, when judgment Ww. 
entered against plaintiff's husband 
favor of receiver of stockholders’ 
bility of a state bank, had an existin: 
beneficial equity in land, title to wh 
was in husband’s name, and judgm 
arose solely from husband’s statut 
liability as a stockholder in bank, and ~ 
it was not shown that bank had ex 4 
tended credit to husband on faith of _ 
husband’s apparent title or that bank | 
knew that record title was in husband, ~ 
and husband conveyed land to plaintiff — Pe 
after entry of judgment, plaintiff was 
not “estopped” from asserting her in- 
terest against receiver, and plaintiff’s ; 
equity, if established, was superior to 
judgment lien.—Fallaw vy. Oswald, 
8.B.2d 793, 194 S.C. 387. Tea ae 

A married woman, by permitting — 
legal title to her proportionate interest 
in land to remain in her husband as | 
trustee from 1916 to 1938, was not — 
precluded by “laches” from asseértin 
her interest in the land as against hu 
band’s judgment creditor where credi- 
tor had not been prejudiced by acts  — 
of the married woman.—Fallaw vy. Os- — 
wald, 9 S.H.2d 798, 194 S.C. 387. oa 

§ 486 ty 

. A married woman, permitting 
her husband to mortgage her prop- 
erty or permitting title thereto to re-_ 
in in his name, is ‘estopped’ to 
claim that he is not owner thereof.— 
Clements v. Doak, 299 N.W. 505. < 

N.J. Where wife did not join in 
deed to certain real property but sub- | 
sequently executed a deed of quitclaim 
of dower right in the premises, and 
husband thereafter in statements to — 
creditor bank held himself out as sole ~ 
owner of the property, wife could not, 
as against creditors of husband, claim — 
an interest in the property.—Fredericks 
Nee cae ak 16 A.2d 809, 128 NJ.Eq. 


§ 487 ~ ea 
Ill, Where a wife holds out to the 
world that her husband owns property 
or allows him to so act as to induce — 
such belief, or that he has power to 
bind her, others dealing with the hus- 
band on the faith of this truth will be 
protected against the claims of the 
wife.—Sohio Corporation v. Gudder, 32 
N.H.2d 148, 375 Ill. 622. 
§ 489 
Neb. A wife’s. silence throughout 
husband’s negotiations in her presence 
for loan on land, previously conveyed 
to her by husband’s unrecorded deed, 
and when loan was closed and mort- 
gages securing it were signed, “es- 
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§ 524 Sar BA Ngee 
topped” her from asserting in any ac- 
tion by mortgagee that title to land was 
not in husband,—Clements v. Doak, 299 

§ 524 
Ark. A husband acting as_ his 
wife’s agent in con*eying land consti- 
tuting her separats property to their 
- daughter after sp ases executed notes 
secured by their crust deed on other 
realty, could not without written pow- 
er of attorney, bind wife by agree- 
ment with nete-holders’ agent that 
land conveyed would be available as 
additional srurity under mortgage. 
~Pope’s Dig. § 1837; Acts 1939, Act 
_ 27.—Less v. Manning, 149 S.W.2d 40. 
N.C. Where wife did not own land 
occupied by husband as tenant, there 
- could be no implied agency in husband 
to contract for wife debts in connec- 
tion with farming operations on the 
_ land.—Robertson v. Robertson, 11 S.E. 

d 318, 218 N.C. 447. 

+ § 525 
_Cal.App. Where husband and wife 
were joint owners of realty upon which 
apartment house was built and _ both 
solicited from plaintiff a loan which was 
expended upon property in liquidating 
Piticatstine incumbrances and paying la- 
‘bor bills, it could be inferred that hus- 
and was wife’s agent so as to render 
er liable with him for his fraudulent 


ation, y y 
lished by circumstantial evidence, and, 
as between the parties, much less evi- 
_ dence is needed to establish agency of 
one for the other than is ordinarily 
ey oe, Brown vy. Oxtoby, 114 P.2d 


Mich. Where husband and wife were 
ointly indebted on a note for discharge 
f which father of wife gave his note 
holder and it was shown that the 
ransaction was consummated by the 
husband with the father, father’s estate 
eeking reimbursement from the hus- 
and and wife had burden of showing 
hat the husband had authority to bind 
the wife, as well as the burden of prov- 
mg every other essential element of 
their cause.—Albrecht v. Pfeiffer, 299 
N.W. 780, 298 Mich. 721, 


ie : § 527 

- Qil.. In interpleader suit to determine 
ownership of royalties on oil produced 
from property, to which corporate em- 
ployee claimed title pursuant to fully 
executed contract of purchase from cor- 
porate stockholder and his wife who 
claimed to own the property and con- 
tended that employee had merely rent- 
ed the property, evidence sustained de- 
- cree for employee and his wife, on 
ground that oral contract had been 
made with stockholder, and that the 
- stockholder in making the contract was 
authorized to represent his wife.—Sohio 
Corporation vy. Gudder, 32 N.H.2d 148, 

375 Ill. 622. 


§ 528 

Mich. The obvious purpose of an 

instrument executed by wife authoriz- 
ing husband to’ purchase, -rent, sell, 
exchange, mortgage, lease, surrender, 
manage and in every way deal with 
real estate or any interest therein, 
and to sell, assign and transfer her 
dower right, was to give husband 
broadest possible powers in dealing 
with any realty in which wife had an 
interest, and its provisions would be 
construed in such a way as to give 
effect to intention of the parties.— 
Continental Nat. Bank vy. Gustin, 297 
N.W. 214. 

Utah. Where husband who conduct- 
ed business affairs for wife borrowed 
money for which he executed note and 
pledged wife’s stock indorsed with 
wife's name but not in her handwrit- 
ing, pledgee was put on notice that 
agent’s conduct might not be within 
the powers granted him, and pledgee 
could not accept stock certificates ex- 


co 


~ 


on . 
cept at its own peril. 
8-1.—Malia v. Giles, 114 
A § 536 < a eh ea 
Ill. A wife who holds her husband 
out as an agent for the making of a 
contract is “estopped” from denying 
liability for the husband’s acts done in 
behalf of the wife.—Sohio Corporation 
v. Gudder, 32 N.E.2d 148, 375 Dll. 622. 


§ 537 

Utah, Where husband who conduct- 
ed business affairs for wife borrowed 
money and pledged stock of wife whose 
name was indorsed on the certificates 
but not in her handwriting, and wife 
denied that husband had authority to 
pledge the stock as collateral, and it 
did not appear that she knew of the 
pledge, that wife did not take any ac- 
tion to protect her rights until pledgee 
sought to recover on note did not af- 
fect her rights.—Malia v. Giles, 114 P. 


2d 208. 
§ 562 

Tex.Civ.App. A married woman is 
liable on a contract made for benefit 
of her separate property.—McLoughlin 
v. Schnitzer, 147 §.W.2d 826. 7 

Tex.Civ.App. The statutes impliedly 
invest a married woman with power 
to contract for necessaries for herself 
and children, as well as for such ex- 
penses as are incidental and necessary 
to management and control of her sep- 
arate property and such community 
property as statutes commit to her 
charge, without joinder of her hus- 
band, and, save in such respects, stat- 
utes do not give her power to bind her- 
self to personal liability to debt. Ver- 
non’s Ann.Civ.St. arts. 4614, 4621.— 
John F. Grant Lumber Co. v. Jones, 
151 S.W.2d 944, error granted. 

Under statute, marriage does not re- 
lease wife from her antenuptial debts 
and she may execute an agreement 
extending time of payment thereof, 
without joinder of her husband, when 
its purpose is'to extend time of pay- 
ment of note executed for benefit of 
her separate property or extension’ of 
a lien thereon, on theory that such 
renewals and extensions may thus con- 
serve her estate and possibly prevent a 
loss or sacrifice to her. Vernon’s Ann. 
Civ.St. arts. 4614, 4621.—John F. Grant 
Lumber Co. vy. Jones, 151 S.W.2d 944, 
error granted. 

8 577 ; 

Pa.Com.Pl. A joint action of as- 
sumpsit against a husband and wife 
for rent for a marital domicile can not 
be sustained,against the wife unless the 
plaintiffs aver and prove that the wife 
contracted for such rent in her name 
and by her authority, but a joint con- 
tract by a husband and wife does not 
make the wife’s estate liable even for 


necessities.—Robinson yv. Rackley, 23 
West. 18. 
§ 593 
Pa.Com.Pl. The act of June 8, 1893, 


P.L. 344, paragraph 2, 48 P.S. § 32, pro- 
vides that hereafter a married woman 
may not become accommodation in- 
dorser, maker, guarantor or surety for 
another, and she may not execute or ac- 
knowledge a deed, or other written in- 
strument, conveying or mortgaging her 
real property, unless her husband join 
in such mortgage or conveyance.—Sec- 
retary of Banking vy. Koppenhaver, 8 
Sch.Reg, 40. 
§ 59914) 

Mo. In wife’s action to quiet and 
determine title to realty and to recover 
dower, wherein wife sought to set 
aside foreclosure sale under deed of 
trust securing note on which wife was 
comaker with deceased husband, wife 
had burden of proving her contentions 
that the note was. fraudulently given 
and was without consideration, that 
obligations which it was to secure 
had been paid, and that the note was 
forgiven. Mo.St.Ann. § 2653, p. 656.— 
Owens v. Owens, 146 S.W.2d 569. 


§ 600 

D.C.Pa. In Pennsylvania, a married 
woman may assign her personal prop- 
erty as collateral for her husband’s 
benefit and such assignment cannot be 
repudiated except for fraud by assignee. 
—Reed y. Kellerman, 40 F.Supp. 46. 

Ga. Note and mortgage by married 


\ 


Ga.App. I 
widow can legally assume his debts. 
Code 1933, § 53-503.—Leatherman v. 
J. Austin Dillon Co., 13 S.H.2d 94. > 

Pa.Com.Pl. While the acts defining 
the rights and privileges of a married 
woman limit her right to become an 
accommodation maker or endorser or 
grantor or surety, by the Act of June 
8, 1893, P.L. 344, 48 P.S. § 31 et sea, 
a wife is not prohibited from mortgag- 
ing or pledging her separate estate for 
the payment of her husband’s debts or 
securing their payment.—Peoples Pitts- 
burgh Trust Co. v. Evans, 23 West. 86. 


§ 605 

Ala. Under statute prohibiting wife 
from directly or indirectly becoming 
surety for husband, wife, who in order 
to secure debts of her husband ex- 
ecuted a mortgage against land con- 
veyed to wife by her father, was en- 
titled to invoke aid of equity to set 
aside such mortgage, and was not de- 
prived of such right on the ground of 
“waiver” or “estoppel”. Code 1940, 
Tit. 34, § 74.Thomas vy. Davis, 2 So. 
2d 616. 

Fla. Where note of corporation was 
endorsed by president and wife, and 
amongst securities pledged to secure 
payment of note was stock belonging to 
wife, the president and his wife by 
their endorsement ratified pledge of the 
stock, and wife could not enjoin sale 
thereof on ground that it constituted 
her separate property, since wife’s sepa- 
rate property became liable for debt 
which her husband assumed by endors- 
ing the note. Comp.Gen.Laws 1927, §§ 
5866, 5868; Const. art. 11, § 1.—Chis- 
holm y. Coconut Grove Exchange Bank, 
198 So. 708. 

Ga. Where all facts, which allegedly 
made security deed executed by wife in- 
valid because given in consideration of 
husband’s debt, were fully known to 
bank which held security deed, or its 
officer, there was no place for the prin- 
ciple of ‘‘estoppel’’ against wife’s at- 
tacking the security deed. Code, 
53-503.—Deen v. Baxley State Bank, 1 
$.H.2d 194. 

8 606 


Ala, In wife’s suit to caneel mort- 
gage executed against her land to se- 
eure debts of husband, evidence dis- 
closed that the two mortgages ex- 
ecuted during the two years next pre- 
ceding date of mortgage sought to be 
canceled were carried forward into the 
last mortgage, which evidenced in- 
debtedness of the parties and took the 
place of prior mortgages.—Thomag y. 
Davis, 2 So.2d 616. 

In wife’s suit to cancel mortgage on 
land conveyed to her by father on the 
ground that mortgage was executed to 
secure debts of husband, the burden 
of proof was on mortgagee to show 


how or in whose name the account of 


indebtedness secured by mortgage was 
kept.—Thomas y. Davis, 2 So.2d 616. 

In wife’s suit to cancel mortgage on 
ground it was executed to secure hus- 
band’s debt to bank, bank failed to dis- 
charge its burden of proof to show 
in whose name account of indebtedness 
secured by mortgage had been kept 
by evidence that permanent records of 
bank, which had been stored in out- 
house, were destroyed by rain and 
hence were unavailable-—Thomas y. 
Davis, 2 So.2d 616. 

In wife’s suit to cancel mortgage on 
her Jand, on ground that it was ex- 
ecuted to secure husband's indebted- 
ness to bank, evidence warranted find- 
ing that mortgage was 
through undue advantage taken by 
bank’s officers of ignorance of mort- 
gagor and her husband, who was under 
control of bank officer, and required 
equity to cancel mortgage and aue- 
tioneer’s deed made in attempted fore- 
closure of mortgage.—Thomas y. Davis, 
2 So.2d 616. 

Ga. A wife’s petition for injunction 
against sale under security deed, and 
for cancellation of such deed, showing 


procured’ 


2649 

that such deed was given in considera- 
tion of husband’s debt, was not subject 
to general demurrer though lengthy 
and indefinite in some respects, and 
though .not offering to refund sum al- 
legedly advanced by defendant. Code, 
§ 53-503.—Deen y. Baxley State Bank, 
15 S.H.2d 194. 

A wife’s petition to set aside deed 
made to secure husband’s debt need 
not be as particular or definite in al- 
legations as if wife were seeking to 
recover money or other thing of value. 
Code, § 53-503.—Deen vy. Baxley State 
Bank, 15 S.E.2d 194. 

_A wife was not required, as prerequi- 
site to injunction against sale under 
security deed given in consideration of 
husband’s debt, and to cancellation of 
such deed, to refund money which, 
according to the petition, agent of hold- 
er of such deed merely claimed to have 
advanced on purchase price of the land. 
Code, §§ 37-104, 53-503.—Deen v. Bax- 
ley State Bank, 15 S.E.2d 194. 

wife seeking injunction against 
sale of land under security deed given 
in consideration of husband’s debt, and 
cancellation of such deed, was not re- 
quired to tender back the land where 
she did not claim that sale of the land 
to her was invalid. Code, §§ 37-104, 
37-1203, 53-503.—Deen v. Baxley State 
Bank, 15 S.E.2d 194. 

Where it did not appear that wife 
purchased land subject to a debt of her 
husband existing at the time as a claim 
against it, wife was not barred from 
attacking security deed allegedly given 
in consideration of husband’s debt. 
Code, § 53-503.—Deen v. Baxley State 
Bank, 15 S.E.2d 194. 

A wife may cancel deed given to 
secure husband’s debt on such showing 
alone, without necessity of alleging 
fraud. Code, § 53-503—Deen v. Baxley 
State Bank, 15 S.Hi2d 194. 

Ga. Where there was evidence that 
real purpose of note and deed to secure 
debt was to borrow money with which 
to pay debt of husband, and that wife 
signed the noté and deed as surety with 
notice on part of lender, wife suing to 
enjoin sale of property under the securi- 
ty deed was entitled_to have such issue 
submitted to jury.—Ramsey v. Kitchen, 
15) Ssh.2d' 877. 

In suit by wife to enjoin sale of 
property under power of sale in securi- 
ty deed on ground that debt was that 
of her husband and that wife was mere- 
ly a surety for her husband, evidence 
that deed covered building ‘on railroad 
right of way, that there was no con- 
test between wife and railway com- 
pany, and that company was not a 
party to the deed and was not a party 
to the case, would have authorized find- 
ing that as between wife and lender 
the building did not become a part of 
the realty but was removable as person- 


alty, and that it belonged to wife. 
Code, §§ 85-105, 85-201.—Ramsey v. 
Kitchen, 15 S.H.2d 877. 


§ 608 
Ky. Where proceeds of note secured 
by mortgage executed by husband and 
wife were used entirely by husband 
and note was also secured by assign- 
ment of life insurance on husband’s 
life, wife, who had title to mortgaged 
property, was a. mere surety of her 
husband and had right to require that 
note be paid out of deceased husband’s 
estate, to which some of life insurance 
was payable, and not out of proceeds 
of sale of mortgaged property. Ky.St. 
§ 2127.—Parks’ Ex’rs v. Parks, 150 S. 

W.2d 687, 286 Ky. re 


§ 624 

Il.App. Attorney’s fees of a _ hus- 
band, incurred in a criminal proceed- 
ing, would not be considered as a 
“family expense’ within statute mak- 
ing family expenses chargeable on 
property of both husband and wife. 
Smith-Hurd Stats. ¢. 68, § 15.—Kell- 
man y. Tilton, 29 N.H.2d 32, 306 Ill. 
App. 504. 


628 
N.Y.Sur. Where assets of husband’s 
estate were inadequate to defray the 
reasonable cost of the husband’s 
funeral, the minimum charge for his 
funeral was payable from the estate 
of his deceased wife. Surrogate’s Court 
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Act, § 216—In re Cava’s Estate, 21 
N.Y.S.2d 999, 174 Mise. 750. 


§ 632 

D.C.Pa. Where defendant’s husband 
pledged defendant’s trust certificates to 
a national bank as collateral security 
for payment of husband’s note, and de- 
fendant executed a binding consent to 
pledge, and husband defaulted in pay- 
ment of note, receiver of bank who 
bought certificates at sale held in ac- 
cordance with terms of note was right- 
ful owner of certificates as against de- 
fendant and could recover from defend- 
ant the amount of dividends or interest 
received by defendant after date of 
pledge, and was entitled to an order 
directing defendant to execute papers 
necessary to effect a transfer of certifi- 
cates to receiver.—Reed v. Kellerman, 40 
F.Supp. 46. 
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Cal.App. Where married grantor was 
of sound mind and was not acting un- 
der duress, menace, fraud, or undue 
influence when she executed and de- 
livered deed to her separate property 
to a man who was not her husband, 
and there was no evidence that mar- 
riage was contemplated as a considera- 
tion for transfer, conveyance was a 
“sift”? which grantor had a right to 
make, and it was not void as based on 
unlawful consideration. Civ.Code, § 
1040.—Rypka y. Be 1156 P.2d 521. 


Pa. Under. Married Women’s Prop- 
erty Act, a married woman’s capacity 
is general and, with slight exception, 
she may contract and dispose of her 
property as freely as may the husband. 
48 P.S. §§ 31, 32.—Kirk v. Kirk, 16 
A.2d 47. 


§ 643 

Ala, The statute, requiring that hus- 
band’s assent to alienation by wife of 
her land must be manifested by hus- 
band joining in alienation in the “mode 
prescribed by law for the execution of 
conveyances of land”, means that deed, 
mortgage, or other conveyance of land 
must be duly acknowledged _ before 
proper officer or attested as directed 
by statute. Code 1940, Tit. 34, § 73; 
Tit. 47, §§ 22, 24.—Thomas v. Davis, 2 
So.2d 616. 

Ky. An attempted conveyance from 
a married woman to her husband, or 
to anyone else, in which husband does 
not join as grantor, is absolutely void. 
—Howard v. Turner, 152 S.W.2d 589, 
287 Ky: 206. , 

N.C. Abandonment of wife by hus- 
band authorizes wife to execute a 
valid conveyance of her lands without 
his joinder. Code _1939, ..§..).2530; 
Const. art. 10, § 6.—Nichols vy. York, 
13-S.H.2d'565, 219 N.C. 262. 

645. 

Del.Ch. Where husband was not a 
party to contract of sale of real prop- 
erty by his wife, no acknowledgment of 
wiite would be required in order to 


make contract valid.——Lowe v. Wil- 
liams, 18 A.2d 424. 

647 
Tex.Com.App. Prior to the enact- 


ment of statutes authorizing wife of 
insane husband to eonvey, with permis- 
sion of court, her separate property or 
the homestead, joinder by husband 
was unnecessary to validity of convey- 
ance by wife of insane husband. Ver- 
non’s Ann.Civ.St. arts. 1299, 4617, 4618. 
—Ross v. Tide Water—Oil Co., 145 S. 
W.2d 1089, affirming Tide Water Oil 
Co. v. Ross, 123 S.W.2d 479. 

The statutes relating to conveyance 
by wife ot insane husband, with court’s 
permission, of separate property or the 
homestead were merely cumulative of 
wife’s right to convey theretofore rec- 
ognized, were not restrictive thereof 
and did not invalidate conveyances 
made without compliance with statute 
by wife joined by insane husband. 
Verncn’s Ann.Civ.St. art. 1299, 4617, 
4618.—Ross v. Tide Water Oil Co., 145 
S.W.2d 1089, affirming Tide Water Oil 
Co. v. Ross, 123 S.W.2d 479. 

Tex,Civ.App. The statute authoriz- 
ing wife, permanently abandoned by 
her husband, to convey her separate 
property without husband’s joinder by 
permission of District Court, does not 
inhibit capacity of wife permanently 
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separated from husband to convey such 
property without his joinder, but is 
cumulative and leaves unaffected previ- 
ous law authorizing such conveyance 
without, authorization by court order. 
Vernon’s Ann.Civ.St. art. 4617.—Mas- 
terson v. Bouldin, 151 S.W.2d 301, er- 
ror refused. 

§ 652 

Tex.Civ.App. A contract, providing 
that named married woman “hereby 
sells, transfers, conveys and assigns to” 
named attorneys ‘12% interest in any 
and all property to which she may be 
entitled” in consideration of services 
rendered by them in determining and 
procuring her property rights as 
against her husband, and that, at ei- 
ther party’s option, wife would pay at- 
torneys reasonable market value of 
such property in cash when her prop- 
erty rights were determined, whereup-- 
on contract of conveyance should ter- 
minate, did not constitute conveyance 
to attorneys of legal title to wife’s 
land as matter of law, but was reason- 
ably susceptible of construction as only 
a contract to convey land.—Masterson 
v. Bouldin, 151 S.W.2d 301, error re- 


fused. 
y § 659 

Fla. Married women in proper cases 
may be estopped by their conduct con- 
cerning execution or acknowledgment, 
of instruments affecting realty in which 
they are interested.—Steen v. Scott, 198 
So. 489. : 

Where the facts of the particular case 
warrant it, the doctrine of estoppel may 
be applied to married women with ref- 
erence to conveyances of their separate 
property.—Steen v. Scott, 198 So. 489. 

Husband and wife who recognized 
the binding effect of a lease which their 
lessee had assigned to plaintiff and ac- 
cepted rent from _ plaintiff until they 
sold premises and sought to remove 
plaintiff were ‘estopped’ to contend 
that lease had been cancelled by notice 
to lessee, which was legally insufficient 
under statute, that lease was invalid 
because notary had_ failed to certify 
that wife acknowledged execution of 
lease separate and apart from husband 
as required by statute, and that oral 
promise to lease property to plaintiff 
was conditioned on their not selling 


premises. Comp.Gen.Laws 1927, §§ 

5399, subd. 2, 5660, 5676.—Steen v. 

Scott, 198 So. 489. ( 
664 

N.Y.Sup. The amendment to Do- 


mestic Relations Law removing bar to 
bringing of action by wife against her 
husband for a tortious act expressly re- 
stricts removal of disability to causes 
of action accruing after amendment 
has taken effect, and hence husband 
was entitled to have complaint brought 
by former wife against him and others 
dismissed as to himself, where cause 
of action accrued prior to enactment 
of amendment. Domestic Relations 
Law, § 57, as amended by Laws 1937, 
ec. 669; Laws 1937, c. 669, § 5.—Lind- 
ley y. Cusson, 22 N.Y.S.2d 516. 

A wife could not maintain her action 
against husband for tort based on a 
cause of action accruing prior to en- 
actment of amendment to Domestic 
Relations Law removing bar to bring- 
ing of action by wife against her hus- 
band for a tortious act, even though 
parties were divorced at time of com- 
mencement of action. Domestic Rela- 
tions Law, § 57, as amended by Laws 
1937, c. 669; Laws 1937, c. 669, § 5.— 
Lindley v. Cusson, 22 N.Y.S.2d 516. 

§ 665 

Minn. A wife could not maintain an 
action against her husband for injuries 
sustained in an automobile accident 
even though the accident occurred in 
Wisconsin where wife could have main- 
tained such an action, since, under 
Minnesota law, no wife may maintain 
a civil action against her husband for 
any tort committed against her person 
without regard to the place where the 
tort was committed. Mason’s Minn.St. 
1927, § 8616.—Kyle v. Kyle, 297 N.W. 
744, 


§ 672 
La. A suit by husband against wife 
to recover jewelry and cash alleged to 
have been wrongfully taken from hus- 
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band was not subject to exception on 
ground that suit between spouses dur- 
ing existence of marriage was contrary 
to public policy, where spouses were 
separated, and wife entered into biga- 
mous marriage with another. Code 
Prac. arts. 1, 105.—Kramer vy. Freeman, 
3 So.2d 609, 198 La. 244. : 
' Mass. Jurisdiction in equity exists 
of conflicting rights of husband and 


wife concerning property.—Levy  v. 
-' «Levy, 35° N.H.2d 659. : 
: Minn. Under a well-settled ‘‘public 


* policy” cf the state, one spouse may 
not maintain a civil action against the 
other for personal injuries caused by 
the other’s tort. Mason’s Minn.St.1927, 
§ 8616.—Kyle v. Kyle, 297 N.W. 744. 

NeY.Sup. Where a_ joint bank ac- 


husband and wife, a dissolution of the 
marriage or even a separation of the 
parties is such a change of status as 
would warrant the intervention of equi- 
ty to dissolve such joint account by 
-_—- severance or partition.—Cart y. Cart, 28 
N.Y.S.2d 58, 176 Mise. 457. é 

- Pa.Com.Pl. A wife filed a Bill in 
equity to have a deed of trust execut- 
ed by the husband to one of the de- 
fendants declared null and void, or 
to secure a reconveyance of certain 
properties described in the deed of 
trust. The plaintiff averred an ante- 
nuptial promise by her husband, as 
follows, “I am not going to save my 
_ properties for children. They are 


tate or the monies you can get for sell- 
ing part of them for paying domestic 
help, medical bills, or any other neces- 
gities you may need for’ our health 
and comfort.’ The Bill averred that 
the husband’s promises were false and 
not made in good faith, but to de- 
fraud her into marrying him. One 
paragraph of the Bill averred that the 
grantee in the Deed of Trust, his wife, 
and a third defendant “knew of the 
marriage engagement existing between 
the plaintiff and defendant (her hus- 
band), and despite such knowledge ac- 
tively engageu in the procurement of 
the Deed of Trust.” It appeared that 
the husband and wife are cohabiting 
as such. Held, that since the aver- 
ments concerning the grantee, his wife 
and the third defendant are insuffici- 
“i or ent to grant the relief which the plain- 
tiff seeks, and since the plaintiff may 
not, in this proceeding, sue her hus- 
band, the Bill must be dismissed.— 
Goldberg v. Goldberg, 51 Dauph. 16. 
Since it is acknowledged that the 
husband and wife are cohabiting as 
- such, the plaintiff is not authorized, 
under the Act of 1893, P.L. 344 as 
, amended, 48 P.S.~§§ 31,..32, 111, to 
attack the validity of the deed of trust 
of his property.—Goldberg vy. Gold- 
berg, 51 Dauph. 16. 
,_ Suit by wife to set aside husband’s 
deed of trust is not a proceeding by 
a wife to recover her separate proper- 
a bigs coldbers v. Goldberg, 51 Dauph. 


§.D. A civil action is maintainable 
between husband and wife for damages 
for personal tort committed by one 
against the other. SDC 14.0201 et seq., 
47.0301, 65.0103, 65.0202.—Scotvold v. 
Scotvold, 298 N.W. 266. 
In A. wife could sue her husband for in- 
juries sustained through his negligent 
4 operation of automobile in which she 
was riding. SDC 14.0201 et seq., 47.- 
' 0301, 65.0103, 65.0202.—Scotvold v. 
Scotvold, 298 N.W. 266. 


, § 674 

eee a.Com.Pl.. Act 1913, P.L. 14, 28 P. 
S. § 320; 48 P.S. § 111, amended Act 
1893, so that a married woman could 
sue her husband to protect and recover 
her separate property.—Wildoner  y. 
Sutton, 34 Luz. L. Reg.Rep. 118. 


§ 675 
N.C. Under statute providing that a 


married woman suing alone can re- 
eover for injuries and such recovery 
Shall be her sole separate property 


as fully as if she were unmarried, a 
married woman, resident of Ohio, in 
which state the common-law fiction of 


eount has been created in the names of © 


te 
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the unity of the person of the husband of action in an 


and wife still exists, was entitled to 
maintain in her own right, an action 
against her husband for injuries sus- 
tained in an automobile accident in 
North Carolina. Code 1939, § 2513; 
Const. art. 10, § 6—Bogen v. Bogen, 
12 S.\H.2d 649,219 N.C, 51. * 
Pa.Com.Pl. The Act of March 27, 
1913, P.L. 14, § 1, 48 P.S. § 111, amend- 
ing the Act of June 8, 1893, P.L. 344, § 
3, does not change the common-law 
prohibition upon the maintenance by a 
wife of an action against her husband 
for unliquidated personal damages, ei- 
ther at law or in equity.—Algard y. Al- 
gard, 39 D. & C. 486. : 


' 


§ 678 

N.Y.Sup. The wife having made the 
purchase, a right of action for breach 
of implied warranty is hers, and the 
husband cannot maintain an action 
therefor, in the absence of proof that 
the wife acted as his agent in mak- 
ing the purchase.—Dragoti vy. Der- 
derian, 24 N.Y.S.2d 754. 


§ 

Ariz. The mere sale. of intoxicating 
liquor to a husband or wife, when it 
is consumed by the purchaser and 
thereby a situation arises which re- 
sults in financial injury to the other 
spouse, does not give rise to an action 
for damages.—Pratt v. Daly, 104 P.2d 
147, 55 Ariz. 535,'130 A.L.R. 341. 

Under common law, as modified by 
the various Married Women’s Acts, an 
action lies by either spouse against 
one who knowingly sells a habit-form- 
ing drug to the other, except for a 
lawful medical purpose, if the effect 
of the sale is to cause or aggravate 
the habitual use of the drug.—Pratt v. 
Daly, 104 P.2d 147, 55 Ariz. 535, 130 
A.L.R. 341 

The rule that authorizes’ either 
spouse to bring common-law action for 
loss of consortium against one who 
knowingly sells “habit-forming drug” 
to the other also applies to the 
sale of intoxicating liquor, but, since 
there is not the same presumption 
that use of liquor will eventually cause 
loss of volition that there is with a 
habit-forming drug, it is incumbent 
upon spouse bringing action to prove 
that to knowledge of seller such a 
stage has been reached by the con- 
sumer.—Pratt v. Daly, 104 P.2d 147, 55 
Ariz. 535, 130° A.LR: 341. 

Tex.Civ.App. In suit by husband 
and wife to recover damages resulting 
from defendants’ plowing up a public 
road which had been used by public 
for many years and removing a cul- 
vert thereon, permitting wife to recover 
damages jointly with her husband was 
error, where whatever damages, if any, 
wife might have suffered were such as 
were recoverable by her husband, and 
no issue touching damages sustained 
by her was submitted.—Travelers Ing. 
Co. v. Key, 146 S.W.2d 813. 


§ 684 

Pa.Super. The statute providing that 
rights of action for personal injuries 
to wife shall be redressed in only one 
suit brought in names of husband and 
wife is “mandatory”. 12 P.S. § 1621. 
—Fulcomer vy. Pennsylvania R. Co., 14 
A.2d 593, 141 Pa.Super. 264. 

The statutes providing that rights 
of action for personal injuries to wife 
shall be redressed in only one suit 
brought in names of husband and wife, 
and that either husband or wife may 
waive right of action, and that failure 
to join in suit within 20 days after 
service of rule to join or be barred 
shall be conclusive evidence of such 
waiver, does not prevent bringing of 
action by either husband or wife, and 
provides a mode by which the other’ 
shall either join in the suit or ‘be 
barred as fully as if he or she had ac- 
tually waived right of action. 12 PS, 
§§ 1621, 1622—RKWulcomer vy. Pennsyl- 
vania R. Co.,, 14 A.2d 593, 141 Pa.Su- 
per. 264. 

Subsequent to statute providing that 
rights of action for “personal injuries 
shall be redressed in only one suit 
brought in names of husband and wife, 
and that separate verdicts should be 
rendered if both join in the suit, right 


continued to exist as they 
had before passage of st 
husband could sue alone for [ 
ages, or wife could sue alone for her 
damages, but there could not 
separate suits, 
could sue in the names of both and by 
two verdicts have total amount of dam- 
ages apportioned. 12 P.S. § 1621 et 
seq.—Fulcomer vy. Pennsylvania R. Co., 
14 A.2d 593, 141 Pa-Super. 264. — 
Tex.Civ.App. Where wife and minor 
daughters were injured when automo- 
bile driven by husband was_ struck 
from rear by another automobile, and 
husband died without bringing action 
for injuries, on death of husband, wife 
had right to recover for injuries done 
to her own estate.—Le Sage v. Smith, 
145 S.W.2d 308, error dismissed, judg- 
ment correct. ‘ / 


§ 687 ; 

Pa.Super, At common law, husband 
had action for damages for injuries to 
wife whereby he lost her services, be- 
cause he had the right to her services, 
including her earnings, and such right 
arose from the common-law relation of 
unity of person; the husband, as_ to 
personal property and services, being 
the person.—Fulcomer y. Pennsylvania 
R. Co., 14 A.2d 593, 141 Pa.Super. 264. 

Prior to statute providing for recov- 
ery in action by wife of husband’s 
damages arising out of injury to wife 
and requiring husband to file disclaim- 
er at time of bringing of action, recov- 
ery in the right of the wife was re- 
stricted to damages personal to wife, 
and right of action for her. services 
and expenses was exclusively in hus- 
band. Act of June 11, 1879, P.L. 126. 
—Fulcomer v. Pennsylvania R. Co., 14 
A.2d 598, 141 Pa.Super. 264. 

R.I. An action properly lies in favor 
of husband against town or city to 
recover damages suffered by. husband 
in consequence of personal injuries 
sustained by wife through negligence 
of town or city in failing to keep its 
highway in safe condition for travel. 
—Brickle v. Quinn, 14 A.2d 817. 

S.C. $10,000 as consequential dam- 
ages to husband for loss of wife’s so- 
ciety, companionship, and services and 
for hospital and medical expenses, 
amounting at time of trial to $850, re- 
sulting from wife’s injuries causing 
permanent disabilit 
per cent., and preventing her from 
again attending to household and do- 
mestic affairs as she formerly did, held 
not excessive.—Cook v. Atlantie Coast 
Line R. Co., 13 S.B.2d 1, 196 S.C. 230. 

S.C. Husband’s right to wife’s serv- 
ices, aid, comfort, society, and com- 
penensey remain despite the so-called 

arried Women’s Acts and he is stil 
under duty to support wife.—Cook vy. 
Atlantic Coast Line R. Co., 13 S.B.2d 
1, 196.8.C. 230. 

Husband was entitled to recover val- 
ue of those services of his. wife which 
he has lost as result of wife’s injuries, 
including loss of his wife’s society and 
companionship in the home, all of 
which are comprehended by the term 
“consortium.’’—Cook vy, Atlantic Coast 
Line R. Co., 13 S.B.2d 1, 196 S.C. 229. 


693 
Ariz. Wife alone was entitled to 
bring an action for loss of consortium 
as result of defendants’ selling intoxi- 
eating liquor to husband with full 
knowledge that husband was an ha- 
bitual drunkard, and husband was 
neither a ‘necessary party’ nor a 
“proper party”, regardless of whether 
damages when recovered would become 
community property. Rey.Codes 1928, 
§§ 2172, 3729.—Pratt v. Daly, 104 P.2d 

147, 55 Ariz. ene A.L.R. 341. 
1 


N.Y.App.Div. In action to recover 
rent for occupancy of property by ten- 
ant during period subsequent to time 
when plaintiff’s husband conveyed to 
her his interest in property, husband 
had no interest in cause of action and 
was neither a “necessary” nor “proper 
party” plaintiff—Wicks y. Walters, 28 
N.Y.S.2d 57, 262 App.Div. 780, 

Tex.Civ.App. Where husband is 
merely joined pro forma with wife and 
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Tex.Civ.App. A wife, whose husband 
deserted her and refused to join in her 
suit for conversion of show animals 
constituting her separate property in- 
herited from her deceased first hus- 
band, had right to maintain suit in 
her own name without joinder of hus- 
band. Reyv.St.1925, art. 1983.—Lang v. 
Harwood, 145 S.W.2d 945. 
Tex.Civ-App. The husband is ‘a 
“proper party’ plaintiff and in one 
sense a “necessary party” in an action 
to recover the wife’s separate property. 
Rev.St.1925,, art. 1983—Crenshaw v. 
Newell, 147 S.W.2d 523, error refused. 
In an action to recover wife’s sepa- 
rate property, a wife will not be de- 
nied her right of recovery alone upon 
the ground that her husband fails or 


- neglects to sue therefor, or that he fails 


or neglects to join her therein, but wife 
may maintain a suit in her own name 
by a proper showing that husband has 
so failed and neglected to sue or join 
her in such an action. Rev.St.1925, art. 
1983.—Crenshaw v. Newell, 147 S.W.2d 
523, error refused. 

Court cannot read into statutory pro- 
vision that in case husband fails or 
neglects to sue either alone or jointly 
with his wife for the recovery of wife’s 
separate property, wife may sue alone 
by authority of the court, a condition 
not clearly expressed therein. Rev.St. 
1925, art. 1983.—Crenshaw v. Newell, 
147 S.W.2d 523, error refused. 

Where wife established by uncontra- 
dicted evidence that her husband had 
failed and neglected to institute suit 
concerning wife’s separate property 
or to join ‘wife as a plaintiff therein, 
wife had met condition imposed by 
statute and order sustaining defend- 
ant’s plea in abatement was error. 
Rev.St. 1925, art. 1983.—Crenshaw v. 
Newell, 147 S.W.2d 523, error refused. 

The absence of husband’s name as a 
party in the pleadings in suit by wife 
concerning her separate property is in- 
dieation of the fact that husband had 
failed and neglected to sue or join the 
wife in her suit. Rev.St.1925, art. 
1983.—Crenshaw v. Newell, 147 8.W.2d 
523, error refused. 

The effect upon the wife’s rights is 
the same irrespective of the reasons 
for husband’s refusal to sue alone or 
join wife as party in action affecting 
wife’s separate property, otherwise wife 
could be deprived of her right to re- 
cover her property because of some un- 
warranted dereliction on husband’s 
part which it was the purpose of the 
statute to prevent. Rev.St.1925, art. 
1983.—Crenshaw vy. Newell, 147 S.W.2d 
523, error refused. 

Husband cannot be compelled to 
bring a suit nor to join wife in suit 
concerning wife’s separate property, 
and where court intimated that wife’s 
suit would .be dismissed unless hus- 
band joined her as a plaintiff and hus- 
band still neglected to do so, wife was 
entitled to assert her right independ- 
ently of her husband. Rey.St.1925, art. 
1983.—Crenshaw v. Newell, 147 8.W.2d 
523, error refused. 


§ 731 

Fla. The holder of notes could have 
sued the husband-maker without join- 
ing his wife, and the wife having been 
joined could have been dismissed aft- 
erward.—Noyes v. Webster Inv. Co., 
197 So. 390, 148 Fla. 702. 

Tex.Civ.App. When a feme sole in- 
stitutes a suit and subsequently mar- 
ries before the case is tried, the suit 
will not abate under statute, but hus- 
band is a “necessary party plaintiff’, 
jin absence of allegations and proof 
that husband declined to join wife in 
the action. Vernon’s Ann.Civ.St. arts. 
1983, 2084.—Woodmen_ of World Life 
Ins. Soe. v. Smauley, 153 S.W.2d 608. 

Where beneficiary instituted action on 
double indemnity benefit certificate 


arts. 1983, 
Woodmen of World, Life Ins. Soc. v. 
Smauley, 153 S.W.2d 608 _— 


§ 747 

Pa.Com.Pl. In a Bill of complaint 
by a wife to secure an accounting and 
other relief from her husband, the wife 
averred, inter alia: that at the time 
of the marriage, she had certain money, 
which she and her husband invested 
jointly; that subsequent to the marri- 
age, the wife managed all of their in- 
vestments, made from contributions of 
both; that she was beneficiary under 
certain insurance policies on his life, 
and paid premiums thereon; that cer- 
tain specifically mentioned securities 
were in a safe deposit box in the 
names of the husband and wife; that 
it was their understanding that the 
funds in question constituted proper- 
ty held as tenants by the entireties, 
and were to be used for no other pur- 
pose than that directed by both; that 
in 1934, the wife became a patient in 
a Philadelphia hospital, and was un- 
able to take care of her financial ar- 
rangements and transactions; that she 
executed a power of attorney in favor 
of her husband to dispose of certain 
securities, and to retain the moneys 
and accumulate the income for their 
joint benefit: that the husband sold 
some of the securities and appropriat- 
ed the proceeds; that he refuses to 
disclose where the remaining securities 
are; that the husband has changed 
the beneficiary on some of the insur- 
ance policies; and that he has taken 
eertain items of the wife’s personalty 
some of which are specified. The hus- 
band contended, on preliminary objec- 
tions, (1) that an averment in the Bill 
that he deserted the wife without 
cause, is irrelevant and impertinent, 
(2) that the wife is guilty of laches, 
and (3) that the facts are so insufifici- 
ently averred that it is impossible for 
him to answer. Held, that the prelim- 
inary objections must be overruled.— 
Shank v. Shank, 51. Dauph. 45. 

The mere statement that the defend- 
ant deserted the plaintiff without cause 
is not impertinent or  irrelevant.— 
Shank v. Shank, 51 Dauph. 45. 

Since the Bill shows that the plain- 
tiff was under a physical disability, a 
reasonable explanation for the delay in 
bringing her action appears on the face 
ra the Bill.—Shank y. Shank, 51 Dauph. 


While it may be true that some of 
the paragraphs of the Bill might have 
been more specifically averred, never- 
theless, the prayer of the Bill asks for 
an accounting. All the matters com- 
plained of in the Bill are within the 
knowledge of the defendant for the 
reason that he handled all the transac- 
tions involved and certainly must know 
or have within his knowledge, all the 
necessary information to fiie.an an- 
swer to the merits of the Bill. The 
Bill as a whole shows that the plain- 
tiff is entitled to recover something, 
and substantially avers fraudulent 
transactions on the part of the defend- 
ant, and seeks an accounting from him, 


—Shank y. Shank, 51 Dauph. 45. 
§ 748 
Ga.App. A petition to recover dam- 


ages for alleged conversion of county 
warrant for amount of $1,705.86 held 
by defendant as collateral to indemnify 
it against any losses as result of joint 
debt of petitioner’s husband and his 
mother, which alleged that $580.57 was 
to be held as petitioner’s property, and 
that such sum was converted and ap- 
plied to loan of husband and his moth- 
er, was sufficient, as against. general 
demurrer.—Pierce v. Cheves-Green & 
Co., 12 S.E.2d-476. 

A petition for alleged conversion of 
eounty warrants held by defendant as 
eollateral to indemnify it against losses 


ing a scheme to defraud by compellin 
petitioner to pay her husband’s debt. 
—Pierce v. Cheves-Green & Co,, 12 
E.2d 476. ’ ; 
A petition for alleged conversion 
county warrants held by one of defen 
ants as collateral to indemnify i 
against any losses as result of join 
deht of petitioner’s husband and 
mother, which alleged that other 
fendant sometimes purchased {1 
mortgage purchase money notes fre 
defendant holding warrants as collat-— 
eral, and which alleged that defendant 
holding warrants as collateral acte 
agent for other defendant in con 
ing warrants, was insufficient to | 
cause of action against defendant — 
holding warrants, where it was not 
leged that such defendant bought -n 
and deed executed by petitioner’s 
band and his mother.—Pierce 


In wife’s suit to recover money 
allegedly due as her share of profits — 
under contract for sale of her separate 
property to defendants, petition setting — 
forth nature and amount of wife 
claim for interest, rents and reven 
and period within which they were al- 
leged to have been collected was 
subject to exception for failure to ¢ 
further particulars, where those p 
ticulars were in defendants’ possessi 
re v. Babin, 200 So. 294, 196 L 


Tex.Civ.App. Under _ statute, 
alone may not maintain action for r 
covery of her separate property unle 
she alleges that her husband has fai 
or neglected to prosecute such sui . 
has refused to join her in the action. — 
Vernon’s Ann.Ciy.St. art.1983.—Cruse v. 
Archer, 153 8S.W.2d 679. ee, 

Where it affirmatively appeared fro sap 
petition that plaintiff was a married — 
woman and that her husband was only 
joined in suit as formal party, an 
there was no excuse alleged for h 
band’s failure to prosecute suit or 
join plaintiff as actual party plaintiff 
trial court committed fundamental and ~ 
reversible error in overruling defend- — ‘ 
ant’s general demurrer.: Vernon’s Ann. 
Civ.St. art. 1983.—Cruse v. Archer, 153 
S.W.2d 679. ih 

Where petition alleged that not 
sued on were payable to order of Mr: 
R. J. Archer, inference necessarily ar 
that plaintiff, the payee, had been 
ried at all times after execution of note: 
—Cruse v. Archer, 153 S.W.2d 679. 


§ 750 . 
Ariz. A complaint alleging © 
plaintiff's husband was an _ habitual 
drunkard, and that defendants, wit 


knowledge of such fact, sold intoxica 3 4 
ing liquor to plaintiff’s husband was — 
sufficient to state a cause of action 
under common law for loss of consor- 
tium.—Pratt v. Daly, 104 P.2d 147, 55 
Ariz, 535, 130 A.L.R. 341. 


§ 753 , 
Tex.Civ.App. In action on account 
for beer sold, against husband and wife 


individually and jointly and doing busi- 
ness as beer distributing company, pe- 
tition which on its face disclosed wife’s 
coverture and failed to affirmatively 
allege that account was incurred for | 
necessaries or for benefit of or in man- ~ 
agement of wife’s separate property, — 
or that wife had obtained court order 
removing disabilities of coverture for 
mercantile and trading purposes, or 
other facts authorizing personal action 
against married woman, was_ subject 
to general demurrer. Rev.St.1925, art. 
4626.—Witherspoon y. G. MHeileman 
Brewing Co., 144 S.W.2d 1017. 


§ 771 
Tex.Civ.App. A note signed by mar- 
ried woman, without husband’s joinder, 
given to renew a debt ineurred by her 
prior to her marriage for improvement 
of her separate property, after debt had 
become barred by four year statute of 


gis Wan F Jj Pasty et ae Raa, 
3 SatT2 er 


able only at married woman’s instance, 
and where coverture was established as 


nor her husband were liable thereon. 

_Vernon’s Ann.Civ.St. arts. 4614, 4621, 

- 5527.—John F. Grant Lumber Co. v. 

Jones, 151 S.W.2d 944, error granted. 
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Tex.Civ.App. ‘the defense of cover- 
ture, not affirmatively showing on face 
of plaintiff's petition, must be special- 
ly pleaded.—McLoughlin v. Schnitzer, 
147 S.W.2d 826. 


§ 778 
Mont. Plaintiff who alleged execu- 
tion of note by both’ husband and wife 
could show, without amending the 
_ pleadings, that note was in fact signed 
f limitations, was not void, but was void- 
by husband as wife’s agent, since man- 
ner and means of executing a note 
is a matter of evidence rather than of 
pleading, and ratification of agent’s 
acts can be proved under general al- 
- jJegation that principal executed con- 
-tract.—Coffman vy. Niece, 105 P.2d 661. 

¢ 779 


; § 

C.C.A.Pa. Where maker sought to be 
relieved from liability for part of in- 
debtedness represented by note on 
ground that to such extent the note 


.§.Pa. § 32._Hart v. Stevens, 112 F.2d 
34, remanding cause 28 F.Supp. 345. 
nder Pennsylvania law, a note exe- 
cuted by a married woman is presumed 
to be valid, and if she alleges that it is 
“een the burden is upon her to 
show that it comes within the statu- 
_ tory exceptions to her right to contract. 
48 P.S.Pa. § 32.—Hart y. Stevens, 112 
ee 934, remanding cause 28 F.Supp. 


( Wife seeking to avoid lia- 
ility on noteson ground that proceeds 
were used to pay husband’s debts and 
that plan arranged to induce her to 
gn note and bill of sale was devised 
a means to ayoid laws relative to a 


s 
Mich. In action of assumpsit by 
yank on note against wife who execut- 
ed note and her husband, who 
dorsed the note and who was director 
of bank wherein wife set up an affirm- 
ative defense and filed a counterclaim 
for proceeds of stock which was sold 
“by bank to apply on indebtedness 
of husband to bank, on ground that 
tock was pledged to secure her note 
nd not husband’s indebtedness, wife 
ad burden of establishing her affiirm- 
ative defense and counterclaim.—Lu- 
- ington State Bank v. Ostendorf, 295 
NW. 336, 295 Mich. 620. 
Mich. Where husband and wife were 
- jointly indebted on a note for discharge 
; of which father of wife gave his note to 
-_—+iholder, and note was subsequently sat- 
__isfied, to entitled the father’s estate to 
- recover reimbursement from wife, plain- 
tiffs were required to show by prepon- 
derance of evidence that the wife either 
expressly or impliedly obligated her- 
self to reimburse her father for hig 
payment of the note and that some 
-benefit resulted to her sole and separate 
- property by reason of the payment of 
) the, note.—Albrecht v. Pfeiffer, 299 N. 
 W. 780, 298 Mich. 721. 
 _N.J.Dist.Ct. In action to recover 
from defendant the cost of a funeral for 
defendant’s deceased wife after plain- 
tiff, who was wife’s brother, paid un- 
___ dertaker’s bill and took an assignment 
; of undertaker’s claim against defend- 
ant, plaintiff had burden of proving that 
funeral bill incurred was in keeping 
with defendant’s means.—Mondock vy. 
Eosae} 215 A.2d° 671; 19 N.J.Mise. 


Pa.Com.Pl. The note of a married 
woman is presumed valid and the bur- 
den is on her to show its invalidity.— 
Globe Industrial Loan Corporation y, 
Pearl, 19 Leh.L.J. 122. 


r 


a defense to suit on note, neither she 
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Pa.Com.PL f After Act 
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rebut presumption of payment of a 
mortgage and which presumption 
would arise under statute of limita- 
tions, would be on the wife part owner 
of mortgage, seeking to recover, after 
assignment of mortgage to her in 1913. 
Before Act 1913 statute of limitations 
would have excluded period of wife's 
coverture, in ascertaining the time in 
which presumption of payment arose.— 
wildoner v. Sutton, 34 Luz,L.Reg.Rep. 
1 


Tex.Civ.App. One seeking to bind a 
married woman on a note or contract 
must bring his cause strictly within 
statutes making her liable, and burden 
is upon him to establish particular facts 
authorizing married woman to create 


the liability in question, since such facts | 


could not be presumed by reason of fact 
that she did so contract. Vernon’s 
Ann.Civ.St. arts. 4614, 4623.—Keith v. 
Allen, 153 S.W.2d 636. ; 


§ 794 : 
Cal.App. Where husband and wife 
commenced dealings with stock broker 
and wife ordered broker to buy stock 
certificates which were made out in 
wife’s name and held by broker in hus- 
band’s account, and husband thereafter 
ordered other stock on ‘‘when, as and 
if’? issued basis, but failed to pay for 
stock when delivery was tendered, that 
wife asked the broker to obtain cer- 
tificates in her name was not sufficient 
to defeat finding of ‘joint adventure” 
on part of husband and wife.—Rutland, 
Edwards & Co. v. Cooke, 112 P.2d 287. 
Conn, Finding, that note executed 
by wife and made payable to order of 
husband was given solely in considera- 
tion of sale of orchids cultivated by 
husband and the assumption by hus- 
band of another note was not supported 
where it appeared from husband’s 
own testimony that a part ot con- 
sideration consisted of services  per- 
formed for wife by husband and ex- 
penditures made by him on wife’s prop- 
erty and future advances which hus- 
band might make to wife.—Davis v. 
Davis, 21 A.2d 393, 128 Conn. 243. 
Ga.App. Undisputed evidence that 
wife was secretary of corporation at 
time she executed note, that at time 
loan was negotiated neither she nor 
her husband was indebted to loan and 
savings association, that most:of checks 
received from association were put in 
bank account of the corporation and 
that one of checks received from as- 
sociation was turned over to a ecredi- 
tor of wife or corporation warranted 
recovery from wife on note, though 
such proceeds as were turned over to 
husband, and used to pay his own 
debts, were turned over unwillingly.— 
George v. Seaboard Loan & Savings 
Ass’n, 16 S.H.2d 74. 


La. In suit. in quasi contract by hus- 
band against wife and: her mother to 
recover jewelry and cash alleged to 
have beeu wrongfully taken from hus- 


band, evidence established that defend-- 


ants conspired to take husband’s mon- 
ey and jewelry, that they committed 
theft and robbery at times and place 
alleged, that stolen jewelry and cash 
were husband’s separate property, and 
that jewelry was worth value placed 
upon it by plaintiff—Kramer y. Free- 
man, 3 So.2d 609, 198 La. 244, 

In suit in quasi contract by husband 
to recover money and jewelry unlaw- 
fully taken from him, evidence warrant- 
ed conclusion that wife, acting in con- 
cert with her mother, borrowed ring 
from husband with intent of convert- 
ing it to use of her mother and herself, 
—Kramer v. Freeman, 3 So.2d 609, 198 
La. 244. 

Mich. In action of assumpit by bank 
on note against wife who. executed 
note, and her husband, who indorsed 
the note, and who was director of bank 
wherein wife filed counterclaim for 
proceeds of stock which was sold by 
bank ‘to apply on indebtedness of hus- 
band to bank, on ground that stock 
was pledged to secure her note and 
not husband’s indebtedness, evidence 
sustained trial court’s conclusion that 
stock was not held by bank as collat- 


eral to wif 


913, 28 B.S. « wife's not 
collateral to husba 


§ 320, 48 P.S. § 111, burden of proof to- 


edness.—Ludington State_ 
tendorf, 295 N.W. 95 

Mich. here hus i 
jointly indebted on a note for discharge 
of which father of wife gave his note 
to holder, and husband and wife deliv- 
ered certain stocks some of which were 
owned individually and some jointly by 
the two, to the father who gave a re- 
ceipt witnessed by husband and wife, 
whether the wife agreed to reimburse 
father was a question of fact to be 
established by preponderance of evi- 
dence.—Albrecht v, Pfeiffer, 299 N.W. 
780, 298 Mich. 721. 

Neb. Evidence required findings that 
wife owned in her own right the realty 
described in the mortgage when exe- of 
cuted, that she contracted the debt evi-, 
denced by the note with reference to 
her separate property and with refer- 
ence to her own trade or business, and 
that she intended to bind her separate 
estate for payment of the note and 
mortgage and did so, so as to entitle 
the mortgagee to a deficiency judgment . 
against her. Comp.St.1929, §§ 42-201, 
42-202, 42-203.—Federal Land Bank of 
Omaha. v. Plumer, 297 N.W. 541. 

N.J. In wife’s suit against husband 
to recover amount of joint bank deposit 
on ground that it was wife’s money 
and not husband’s money that went in- 
to the account, evidence sustained de- 
termination that $1,400 of the account 
belonged to the husband and $208 to 
the wife and that the money withdrawn 
by the husband was used for house- ' 
hold expenses.—Stewart v. Stewart, 20 
A.2d 1, 129 N.J.Eq. 481. 

N.J.Ch. Evidence held to establish 
husband’s defense of payment in wife’s 
action against husband to collect a 
balance alleged to be due on a loan 
to husband.—Klee vy. Klee, 20 A.2d 659, 
130 N.J.Eq. 31. : 

N.C. Evidence supported finding that 
plaintiff had abandoned his wife and 
children, so that possession of plain- 
tiff’s property by wife and a daughter 
to whom wife conveyed property was 
adverse to plaintiff. Code 1939, §§ 
428, 2530.—Nichols v. York, 13 S.H.2d 
565s 219 NEC: 262: 

R.I. Evidence that wife, because of 
marital differences, left tenement owned 
by husband and wife as joint tenants, 
but later returned thereto, lived there 
for at least six weeks and spent consid- 
erable money renovating it, although 
she again left and apparently did not 
thereafter attempt to enter tenement or 
request that husband account for his 
occupancy or vacate the tenement, was 
insufficient to establish that wife had 
been ousted from tenement so as to en- 
title her to an accounting for husband’s 
use thereof. Gen.Laws 1938, ec. 590, § 
Heytitoecptage a oth vy. Kahnovsky, 21 A.2d 


Tex.Civ.App. DPvidence that married 
woman was not permanently separated 4 
from her husband at time she executed 
note in favor of her mother, since de- q 
ceased, and that proceeds thereof were } 
not used for necessaries for married 
woman and her children or for benefit of 
her separate estate or community prop- 
erty committed to her charge, supported . 
judgment denying recovery on note by 
administrator of mother’s estate. Ver- 
non’s Ann.Civ.St. arts. 4614, 4623.— 
Keith vy, Allen, 153 S.W.2d 636. 
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§ 

du. Whether a husband is acting as 
his wife’s agent is a “question of fact’. — 
—Sohio Corporation v. Gudder, 32 N.E. — 
2d 148, 375 Ill. 622. ; 

Mass. Where wife purchases goods 
for use of family with money supplied 
by her husband for support of family, 
whether wife acts: as principal or as + 
agent for, her husband as an undis- 
closed principal or as agent for him as 
a disclosed principal is commonly a 
question of fact—Colby y. First Nat. 
Stores, 29 N.H.2da 920. 

Mass. In suit involving conflicting 
property rights of husband and wife, a 
court properly ordered that husband’s 4 
watch, which he had loaned to wife x 
who refused to return it, should be 
delivered to husband.—Levy y. Levy, 
35 N.H.2d 659, 


: —receip 
the wife’s signing of receipt as a wit- 


th th 

; r, and to ‘om h 

vife certain stocks in trust as se- 

‘ity, and gave husband and wife a 
t which was witnessed by them, 


ness and her acceptance of benefit to 
her personal and separate estate did 
not establish as a matter of law that 
the husband had power to obligate wife 


- to reimburse father for payment of note. 


—Albrecht v. Pfeiffer, 299 N.W. 780, 
298 Mich. 721. 

Where husband and wife were jointly 
indebted on a note for discharge of 
which father of wife as’ result of 
transaction with thé husband gave his 
note to holder, and took trom husband 
and wife certain stocks in trust as 
security and gave husband and wife 
receipt which was witnessed by them, 
wife by accepting benefits resulting 
from transaction did not as a matter 
of law ‘ratify’? transaction so as to 
become liable to reimburse father.— 
Albrecht v. Pfeiffer, 299 N.W. 780, 298 
Mich. 721. ‘ 

Neb. Where the contract of a mar- 
ried woman does not in express terms 
bind her separate estate for payment 
of a debt partially secured by a mort- 
gage in which she is the mortgagor, 
the question of her intention to do so, 
if put in issue by pleadings in a fore- 
closure suit, must be determined as a 
fact from all evidence and surrounding 
circumstances. Comp.St.1929, §§ 42- 
201, 42-202, 42-203.—Irederal Land 
Bank of Omaha v. Plumer, 297 N.W. 
541. 

Pa.Com.P1l, Plaintiff sued a wife for 
merchandise, groceries ordered by her 
but charged to her husband, afterward 
deceased. Where testimony, adduced to 
prove defendant had promised to pay 


for the goods, only revealed that al- 


leged declarations were promises to 
pay the debt of husband, rule to take 
off nonsuit discharged.—Mayock Vv. 
Koval, 34 Luz.L.Reg.Rep. 171. 

Tex.Civ.App. In attorneys’ action 
against husband and wife to establish 
plaintiffs’ claim to interests in wife’s 
separate property and defendants’ com- 
munity property under wife’s contract 
to convey such interests to plaintiffs in 
consideration of services rendered in 
determining and procuring wife’s prop- 
erty rights as against husband, defend- 
ants’ documentary evidence of allega- 
tions of plaintiffs’ petitions that wife 
was permanently separated from hus- 
band when she employed plaintiffs and 
so represented to them and of wife’s di- 
vorce petition that she was compelled 
by husband’s cruel treatment to aban- 
don him permanently was not conclu- 
sive in plaintiffs’ favor on issue of 
spouses’ permanent separation, as re- 
gards instruction of _ verdict.—Master- 
son v. Bouldin, 151 S.W.2d 301, error 
refused. ' 

§ 802 

Mass. A master’s findings, that hus- 
band and wife agreed that nothing was 
due from wife to husband in the matter 
of accounting when wife had conduct- 
ed business while husband was not 
under conservatorship, did not support 
direction in decree that wife should 
turn over to husband a list of debts 
and documentary evidence necessary to 
aid husband in collection of claims.— 
Franz v. Franz, 32 N.E.2d 205, 308 
Mass. 262. 


§ 807 

Ill.App. In partition suit between 
husband and wife, question of home- 
stead was a right as between husband 
and wife, and court in decreeing sale 
of property which was_ indivisible 
could retain jurisdiction of the amount 
of $1,000 for purpose of passing upon 
division thereof and was justified in 
dividing such sum which represented 
the homestead equally between  hus- 
band and wife——Walker v. Walker, 30 
N.E.2d 109, 307 Ill.App. 121, transfer- 
red 26 N.E.2d 117, 373 Ill. 339. 

Pa.Com.Pl. It seems that, where a 
husband and wife have recovered sep- 
arate verdicts for negligent operation 


fe judgments and 
quired under the Ac 


1895, 


3 ; 4 = ce) “ ys Fe 
-P.L. 54, 12 P.S. § 1621; where a single | 


judgment has been entered, the record 
should be corrected by amendment be- 


fore further proceedings thereon.— 
Veihdeffer v. Keystone Mut. Casualty 
Co., 40 D. & C. 657, 


§ 808 

Fla. It could not be_ successfully 
argued that an action on notes was 
joint because the maker’s wife was a 
comaker and also that the judgment 
thereon was defective because wife’s 
name was included in it, since if the 
notes were void as to the wife, they 
could have formed no basis for a joint 
action and if insufficient for that pur- 
pose, inclusion of wife’s name in the 
final judgment did not yitiate it.— 
Noyes v. Webster Iny. Co., 197 So. 390. 
143 Fla. 702. 

That maker’s wife remained a party 
to action on notes until judgment was 
entered did not render judgment de- 
fective but at worst the inclusion of her 
name therein amounted to ‘‘surplusage” 
and did not affect the efficacy of the 
judgment as to the husband-maker.— 
Noyes v. Webster Inv. Co., 197 So. 390. 
143 Fla. 702. ‘ 

8 809 i 


Fla. Where married woman’s notes, 
although valid in Wisconsin as place 
of contracting or of woman’s domicile, 
were invalid and would not be enforced 
in Florida, judgment on the notes ob- 
tained against the woman in Florida 
was likewise invalid and unenforceable. 
Comp.Gen.Laws 1927, §§ 87(71), 5024- 
5027, 5674 et seq., 5866; Const. art. 11, 
§ 1, 2.—Kellogg-Citizens Nat. Bank of 
Green Bay, Wis., Neeeohon, 199 So. 50. 


Ill.App. The court was justified in 
entering an order apportioning costs 
between husband and wife in suit for 
partition as against contention that 
husband was required to pay all the 
costs because master and court found 
that rights and interests of husband 
were not properly set forth by amend- 
ed complaint and that wife made a 


substantial defense thereto. Smith- 
Hurd Stats. c. 106, 40.—Walker v. 
Wake 30° N-B.2d. 109.5307 Il.Ann, 


transferred 26 N.E.2d 117, 3873 
Il. 339. 

Pa.Super. Prior to statute providing 
that rights of action for personal in- 
juries to wife shall be redressed in 
only one suit brought in names of hus- 
band and wife, separate actions by 
husband and by wife could be tried by 
different juries, and husband was pri- 
marily responsible for expenses neces- 
sarily incurred as result of wife’s in- 
juries and related to her support and 
maintenance, and he would have had 
to pay such expenses, if wife did not, 
even after recovery by her therefor. 
12 PS. § 1621 et seq.—Fulcomer y. 
Pennsylvania R. Co., 14 A.2d 593, 141 
Pa.Super. 264. 

Pa.Com.Pl. Where a husband insti- 
tutes a suit against his wife which 
compels her to retain counsel to defend 
her title to property, and the chancel- 
lor finds in favor of the wife, counsel 
fees and costs will be awarded to the 
Te vy. Dunning, 30 Del.Co. 

8 835 

C.C.A.10 A separation agreement 
wherein husband agreed to pay wife 
for benefit of minor children $150 per 
month until youngest arrived at her 
majority, and wife agreed to maintain 
home for children and properly care 
for them, was a valid contract made for 
third persons beneficiary.—Commission- 
er of Internal Revenue y. Weiser, 113 
F.2d 486. 

Cal, A husband and wife may con- 
tract with one another concerning mat- 
ters of property and support. Civ.Code, 
§§ 158, 159.—Lazar v. Superior Court 
in and for City and County of San 
Francisco, 107 P.2d 249. 

Cal. The statutes governing separa- 
tion agreements, though in terms ap- 
plicable only to agreements for imme- 
diate separation, are equally applicable 
to agreements for support entered into 


— 


Mt2PP 20d) a 17 Cal 2d 718s 


after separation has 
ode, §§ 159, 160.—Kamper 


Cal.App, A ___ propert ttle: Van 
agreement which — contained prove Noy 
that agreement should be binding only 
if. a divorce decree should be gran 
wife within period of six months 
that terms of agreement should be 
proved by decree and that if de 
contained any additional or incon 
sistent provisions the agreement shoul 
become void was not invalid as con 
“public  policy.’”’-—Queen 


under which husband and wife agree 
that, upon death of one, all of proper 
ty of either would go to survivor 
upon death of survivor would go 
their four children was a valid contr 
under the Civil Code. Civ.Code, § 1 
—Sonnicksen v. Sonnicksen, 113 P. 
495. 1 eae 
Conn. Contracts between husba 
and wife made in settlement of t 
property affairs, in view of div 
proceedings instituted or determin 
upon, are not necessarily contrary to 
public policy and void unless concea 
from the court.—Lasprogato v. — 
progato. 18 A.2d- 3538, 127 Conn. 51 
Fla. The rule requiring full and fair 
disclosure of financial condition of the 
parties applies both to ante-n 
property agreements and to separa’ 
agreements.—Weeks v. Weeks, 197 So. 
398, 143 Fla. 686. tA 
Ga.App. A contract providin 
wife’s support and maintenance by hus 
band is enforceable even though mad 
after separation has taken place or im 
mediately before separation which ha: 
already been determined upon.—Hay 
v. Hayes, 15 S.E.2d_ 626, transfer 
Ti /S-H.2d 7647191 Ga 2378 
An agreement entered into by 
band and wife while living in 
fide state of separation providin 
husband should pay wife stated m 
ly sums for her support until her. 
marriage, and that she accepted th 
sums in settlement of all alimony, co 
sel fees, or any other interest 


trary to 
Queen, 112 P.2d 755. i save 
Cal.App. A separation § agre ent 


Hayes v. Hayes, 15 S8.H.2d 626, trans: 
ferred 11 S.H.2d 764, 191 Ga. 237: 
A postnuptial settlement ay 
be valid, though husband and wife d 
not each receive the same amount unde! 
the settlement.—Perkins v. Perkins, 
P.2d 804, 154 Kan. 73. 
Kan. Postnuptial agreements fa 
and understandingly made, 


_ property rights between husband ar 


not an action for divorce may b 
stituted are not against “public — 
ey’ and are enforceable.—Perkin 
Perkins, 114 P.2d 804, 154 Kan. 73. 

Mass. An agreement providing th 
husband should pay to trustee 


and payable independent of any decre 
of alimony awarded by the court in 
divorce suit, and that wife should giv 
credit for any payment under agree 
ment on such alimony as might b 
awarded, was valid, and its terms — 
showed that the parties intended that 
it should continue in effect after a de- — 
eree of divorce.—Schillander y. Schil- | 
lander, 29 N.H.2d 686. ; “ 

Mo.App. Contracts between husband ~ 
and wife for settlement of their proper- 
ty rights are valid and binding in ab- 
sence of fraud or collusion, but if 
contract is collusive or intended to pro- 
mote dissolution of marriage, it is 
void as against public policy.—Bishop 
vy. Bishop, 151 S.W.2d 553. 

N.Y: Under the Domestic Relations 
Law provision that a husband and wife 
cannot contract to relieve the husband 
from his liability to support his wife, 
the wife may not voluntarily release 
her husband from his duty to support 
her, and the husband cannot for a 
consideration purchase exemption from  ~— 
that duty, notwithstanding that the — 
husband and wife may generally freely 
contract with one another as do strang- 
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A § 835 ¢ ; 4 i } + 
ers. Domestic Relations Law, § 51.— 
 Kyff v. Kyff, 35 N.E.2d 655, 286 N.Y. 


71, reversing 23 N.Y.S.2d 145, 260 App. 
Div. 472. ; 
N.Y.App.Div. Separation agreement 
procured by fraudulent misrepresenta- 
tion as to financial condition of hus- 
band who earned between $5,000 and 
$6,500 annually, providing, in addition 
to other consideration, for lump-sum 
payment of $120 to wife having life ex- 
pectancy of approximately 28 years, 
would not relieve husband from liabil- 
ity to support wife for remainder of 
her life. Domestic Relations Law, 
51; Civil Practice Act, § 1155.—Boehm 
-v. Boehm, 27 N.Y.S.2d 941, 262 App. 
- Div. 104. 
_ N.Y.Sup. Where husband agreed to 
make monthly payments for support 
of wife in consideration of wife’s com- 
-mencing action to annul their marriage 
on ground of husband’s physical in- 

- capacity, and where there was no show- 
ing in action to vacate judgment of an- 
-  nulment that husband was aware at 
time of marriage that his incapacity 
_ -was incurable, such contract was not 

void as being “collusive”, since by ex- 
| press statutory provision, husband, al- 
so, had a right to bring action for an- 

ulment. Civil Practice Act, §§ 1141, 
: Domestie Relations Law, § 
ai tan S —Shaff v. Shaff, 23 N.Y.S.2d 

651, Mise. 339. : 
Where husband knew of his physical 
neapacity to enter into marriage state 
rior to marriage but did not inform 
fe of the fact, and subsequently 
reed to make monthly payments for 
upport of wife in consideration of 
wife’s bringing action to annul their 
_ marriage, such contract was valid and 
enforeeable.—Shaff v. Shaff, 23 N.Y.S. 
2d 651, 175 Misc. 339. 
 -N.Y.Sur. Where husband and wife 
entered into valid agreement for divi- 
sion of securities of holding company, 
which husband organized and to 
which husband transferred stock in 

hig incorporated investment business, 

payment of dividends to husband and 
wife based upon their respective shares 
f stock of holding company did not 
affect validity of agreement.—In re 
Burr’s Wstate, 24 N.Y.S.2d 940, 175 
Misc. 725. 
: ‘N.Y.Sur. Although an agreement re- 
Saag lieving husband from obligation to 
support wife is void to extent that en- 
forcement of its terms for the future 
will not be permitted by the courts, 
greement is valid in so far as it has 
actually been executed. Domestic Re- 
dations Law, § 51.—In re Chandler’s 

Will, 26 N.Y.S.2d 280, 175 Mise. 1029. 
a Ohio. A wife, separating from hus- 
and, had legal right to make contract 
with him for her permanent support 
and support of their minor child, not 
_ only in its behalf, but in her own be- 
half, to protect herself against. her sec- 
ondary liability under for 
child’s support. Gen.Code, §§ 7997, 
~§000.—Tullis v. Tullis, 34 N.E.2d 212, 

138 Ohio St. 187. 

_ Or, All contrivances or agreements 
between husband and wife having for 
their object termination of the marriage 
— ~contract or design to facilitate or pro- 
iN eure it will be declared void as against 
“public policy”.—Giddings v. Giddings, 
pee tia oP.) 1009. 
> Or. Contract dealing with question 
of obtaining alimony, cost of obtain- 
ing divorce and waiver of rights other- 
+ wise attendant on divorce, which was 
executed by the parties who were Linn 
county residents, eighteen days before 
_ divorce was granted to husband in 
Multnomah county, when considered 
with evidence concerning procurement 
of the contract, and establishing that 
the divorce was obtained with the 
+ eonsent of wife, was unenforceable be- 
cause of illegality.—Giddings v.. Gid- 
dings, 114 P.2d 1009. 

Pa.Com.Pi. Statement of the plain- 
tiff wife as to the purposes and effect 
of agreement and bond will not be con- 
strued as collusive in matter of divorce 
proceedings.—Brown y. Brown, 42 Lack. 
Aiko, GaP 

Tenn.App. With respect to validity 
of separation agreements, the conduct 
of a husband is not the sole consid- 
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Where separation agreement on its 


face purported to embrace every prom- — 


ise or obligation of husband and wife, 
the silence of the agreement with re- 
spect to reunion, or husband’s re- 
fraining from filing a bill for divorce, 
was a very strong circumstance sup- 
porting husband in his denial that he 
gave such assurances, especially where 
agreement recited that spouses were 
separated and each declared intention 
of living thereafter apart from the 
other.—Matthews v. Matthews, 148 S. 
W.2d 3. 

Evidence failed to show that, at 
time of execution of separation agree- 
ment, husband promised that he would 
reunite with the wife and would re- 
frain from filing a bill for divorce so 
as to authorize invalidation of agree- 
ment on ground of fraud.—Matthews 
v. Matthews, 148 S.W.2d 3. 

That wife, at conference when sepa- 
ration agreement was expounded and 
its terms acknowledged, was repre- 
sented by two highly respected coun- 
sel who gave their approval 
rangement and recommended its ac- 
ceptance by the wife, was sufficient 
upon which to base conclusion that 
wife was not in any respect imposed 
upon or coerced into signing the in- 
strument.—Matthews v. Matthews, 148 


The presence of highly respected and 
able counsel at conference wherein 
wife signed and acknowledged a sepa- 
ration agreement negatived inference 
or contention that wife was incompe- 
tent to understand arrangement and 
was ignorant of its terms and did not 
know what she was doing so as to 
authorize invalidation of agreement.— 
Matthews v. Matthews, 148 S.W.2d 38. 

A separation agreement between hus- 
band and wife could not in absence 
of fraud or coercion be annulled on 
ground of the meagerness of allow; 
ance to wife when contrasted with 
wealth of husband, where husband 
created a quasi-trust for wife to pro- 
tect her throughout her life, regard- 
less of any misfortune that might be- 
fall him, and wife and her counsel at 
time of execution of agreement were 
content with the allowance with full 
knowledge of husband’s financial sta- 
tae Pele v. Matthews, 148 S.W. 


Separation agreements between hus- 
band and wife are valid.—Matthews y. 
Matthews, 148 S.W.2d 3. 

A husband did not have burden to 
show fairness of separation agree- 
ment on theory that there existed a 
confidential relation between husband 
and wife, where there existed no re- 
lation of trust or confidence between 
them, but an attitude of hostility. 
Matthews v. Matthews, 148 S.W.2d 3. 

A husband did not have burden to 
show fairness of separation agree- 
ment on theory that there existed a 
confidential relation between husband 
and wife, where wife was represented 
by independent counsel and advice 
from trustworthy attorneys and lay- 
men, and, when such is the case, in- 
ference of fraud or undue_ influence 
disappears.—Matthews vy. Matthews, 
148 S.W.2d 3. 


_In determining validity of separa- 
tion agreement between husband and 
wife, court must indulge presumption 
that wife willingly accepted  stipu- 
lated and definitely fixed and amply 
assured allotments, rather than the 
hazards always attendant upon allow- 
ances that subsequent events may 
Sweep away.—Matthews v.. Matthews, 
148 S.W.2d 3. 


Separation agreements between hus- 
band and wife are enforced when de- 
liberately made, regardless of . ques- 
tion of greater blame or fault.—Mat- 
thews vy. Matthews, 148 S.W.2d 3. 

See Pope v. Pope [1940] 3 Dom.L.R. 
454; Brown y. Ingham [1941] 3 Dom. 


L.R. 740. 

§ 340 
_CaLApp. A property settlement pro- 
viding in part that husband should 
name children ag beneficiaries of life 


to ar-. 


pie 
judgment, was supported by “cons 
eration” irrespective whe oe rem 
payments came from community p 
erty or from separate property of in- 
sured.—Chilwell y. Chilwell, 105 P.2d 
122. 4 

Cal.App. ( 
entered into property settlement agree- 
ment making, no provisidn for support 
of wife, but which provided that agree- 
ment should not be construed as a 
waiver by wife of right to support or 
alimony, subsequent agreement in an- 
ticipation of divorce decree, providing 
that its terms should not modify prop- 
erty settlement agreement except in the 
matter of monthly payments for sup- 
port which were set at $75 per month, 
subject to right of court of competent. 
jurisdiction to inerease the amount, 
was void as without “consideration”, 
since trial court could in its discretion 
adopt or reject terms of agreement as 
to maintenanece.—Morrow v. Morrow. 
105 P.2d 129, 

Ga.App. Although separation agree- 
ment between husband and wife must 
be supported by a consideration to be 
enforceable, husband’s duty to support 
wife is a sufficient consideration to sus- 
tain ‘this promise for support of wife 
while living apart from her.—Hayes v. 
Hayes, 15 S.H.2d 626, transferred 11 
S.E.2d 764, 191 Ga. 237. 

Onio. A separation agreement, where- 
by husband assigned to wife all of his 
interest in their household goods, wife 
released her statutory claims to hus- 
band’s property, and husband agreed 
to pay wife stated sum monthly for 
their minor child’s support and educa- 
tion, was supported by adequate and 
complete ‘‘consideration’”? and was mu- 
tually and permanently binding on 
both parties. Gen.Code, § 8000.—Tul- 
us vey ws, 84 N.E.2d 212, 138 Ohio 

ts 187. 


§ 

Cal.App. Where modification or 
property settlement agreement provided 
for reduction of weekly payments from 
$500 to $325, and provided that if hus- 
band should make three defaults wife 
should have right to enforce terms of 


original contract at rate of $500 per 


week, but time was not expressly made 
of the essence, and it did not clearly 
appear from the agreement that it was 
the intention of the parties that time 
should be of the essence of the con- 
tract, time was not of the essence of 
the contract.—Walsh v. Walsh, 108 P. 
2d 765. 

_Cal.App. In action on contract pro- 
viding for support and maintenance of 
wife wherein upon the state of the 
case as submitted there were no equi- 
ties in favor of husband, trial: court 
was without jurisdiction to do more 
than determine whether any liability 
existed and, if it did exist, the amount 
thereof as provided by the contract, as 
against contention of husband who had 
received his discharge in bankruptcy 
that even if he were liable under terms 
of the agreement to pay the sum 
prayed for, the court should have re- 
duced the amount to a reasonable sum 
for a bankrupt to pay. Bankr.Act § 
17, 11 U.S.C.A. § 35.—Blair y. Blair, 


1129 P.2d' 39: 
Agreement which was denominated a 
property settlement agreement and 


which provided for creation of trust 
by husband in favor of wife was con- 
struable as an agreement for support 
and maintenance of wife, under which, 
in event requisite amount of support 
was not provided by the trust created, 
it devolved on husband to make up 
the deficiency until such time as he 
had satisfied condition of agreement 
requiring him to convert trust property 
into income-bearing securities.—Blair 
Ve, Blaine diay PL2idie 9) 

Agreement providing for support and 
maintenance of wife was construable 
as requiring husband to pay any part 
or all of sum of $1,500 per month 
which net income from trust, which 
husband agreed to create, did not yield, 
until such time as the trust property 
should be converted into securities as 
provided by the agreement, as against 
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Fla. A separation agreement be- 
tween husband and wife must be given 
a_realistic interpretation based on its 
plain everyday meaning as conveyed by 
its terms, unless context unmistakably 
shows that parties intended that it be 
given some peculiar interpretation not 
readily apparent on its face—Bergman 
vy. Bergman, 199 So. 920 

The rules applicable to construction 
of separation agreements are no differ- 
ent from those governing interpreta- 
tion of other agreements.—Bergman v. 
Bergman, 199 So. 920. 

Kan. Where spouses in a postnup- 
tial agreement agreed that property 
settlement was binding whether separa- 
tion was had or not, that each -~waived 
all rights given under the laws of the 
state, by reason of the marriage con- 
tract, and the agreement provided that 
neither was responsible for the other’s 
cebts, in husband’s divorce action 
where wife answered praying denial 
of divorce and allowance of permanent 
alimony and husband dismissed his 
petition and trial was had on the an- 
swer and cross-petition, wife was not 
entitled to any further amounts wheth- 
er denominated alimony, separate main- 
tenance or equitable division of prop- 
erty. Gen.St.1935, 60-1506.—Perkins v. 
Perkins, 114 P.2d 804, 154 Kan. 73. 

Mo.App. If allowance to wife was 
not alimony, but was the affirmance 
of a legal contractual obligation en- 
tered into between the parties, then it 
was not subject to modification by 
the court. Mo.St.Ann. $e ae 1564. 
—Moser v. Moser,: 148 S.W Wt, 

N.Y. Where husband is at default 
on obligation to support wife under 
separation agreement, wife may, in 
some circumstances, be required to 
make an election of remedies, whether 
to stand upon husband’s contract ob- 
ligation to support her or upon his 
marital obligation to support her in 
the manner defined by law.—Woods Vv. 
Bard, 32 N.E.2d 772, 285 N.Y, 11, re- 
versing 21 N.Y.S.2d 205, 259 App. 


Div. 1093. 

N.Y. A husband’s failure to sup- 
port wife can be made by wife a 
basis for rescission of their separa- 
tion agreement.—Woods vy. Bard, 32 
N.B.2d 772, 285 N.Y. 11, reversing él 


N.Y.S.2d 205, 259 App.Div. 1093, 


N.Y.App.Div. Where husband and 
wife entered into separation agreement 
under which wife accepted a lump sum 
in full satisfaction for her future 
support, husband took risk that agree- 
ment would be set aside in event that 
proceeds of settlement were exhausted 
and that his wife was liable to be- 
come a public charge, even though 
proceeds were exhausted through wife’s 
mismanagement and extravagance, in 
view of public policy of state. Domes- 
tie Relations Law, § 51; Public Wel- 


fare Law, § 125. “De Robertis y. De 
Robertis, 25 N.Y.S.2d 929, 261 App. 
Div. 476. 


N.Y.Dom.Rél.Ct. A separation agree- 
ment will be given the same force and 
effect as any other contract, and the 
fact that such an agreement has_ been 
entered into between persons closely re- 
lated because of marriage clothes the 
agreement with greater solemnity than 
an ordinary contract involving a busi- 
ness transaction.—Sinno y. Sinno, 21 N. 
Y.S.2d 964, 174 Mise. 869. 


When parties to a marriage relation- 
ship, which has brought children into 
the world, enter into a_ separation 
agreement, it must be assumed, that 
every phase of the contract was care- 
fully considered and the contract not 
only affects interest and rights of hus- 
band and wife but also interests and 
rights of children.—Sinno vy. Sinno, 21 
N.Y.S.2d 964, 174 Misc. 869. 

Okl. Contract which was entered in- 
to by a husband and wife in contempla- 
tion of divorce, for the support and 
maintenance of their minor children, 
was not a “contract made expressly 
for the benefit of third persons” with- 


a Boe Berry 
v. Cooley, 109 P. 2a 1081, © 
Original settlement contract between 
husband and wife and providing that 
grant of realty to the wife for life 
with remainder to their children should 
terminate on her remarriage, was bind- 
ing on them, and it could not be al- 
tered by them without the consent of 
their children, and attempted abroga- 
tion of the contingency of remarriage 
without children’s consent was void.— 
Berry v. Cooley, 109 P.2d_ 1081. 
Pa.Com.Pl. Where a husband and 
wife, having two children, enter into a 
written agreement to separate, and the 
husband in the agreement covenants to 
pay $80.00 per month for support of 
the wife and children, the husband can- 
not 11 months afterwards arbitrarily 
reduce the payment to $60.00 a month. 
aun oe v. Robinson, 19 Leh.L.J. 


Tenn.App. Separation agreements 
between husband and wife must be 
viewed in light of history and circum- 
stances of the parties, and no indul- 
gence should be granted a husband 
wholly at fault with respect to his 
marital obligations, and such a hus- 
band should be held to a stricter rule 
of interpretation than is a husband 
who has arrived at conclusion for sub- 
stantial reasons that his matrimonial 
venture is a complete failure and that 
a permanent separation is the only 
means of enjoying peace or prosperity. 
—Matthews v. Matthews, 148 S.W.2d 


“In construing separation agreement 
between husband and wife, courts do 
not sanction implications and unex- 
pressed agreements, and will refuse 
to give them effect in absence of the 
most positive testimony that such col- 
lateral stipulation or agreements were 
entered into.—Matthews v. Matthews, 
148 S.W.2d 3. 

A wife, who following execution of 
separation agreement entered into a 
supplemental agreement wherein for- 
mer agreement was specifically refer- 
red to and recited with much detail, 
and who at least at time of filing 
supplemental agreement knew every 
fact or circumstances pertaining to 
relations between herself and her hus- 
band, “ratified’ the original agree- 
ment and acknowledged her obliga- 
tion to observe its terms.—Matthews 
v. Matthews, 148 S.W.2d 3. 

A separation agreement between 
husband and wife is within the cate- 
gory of “contracts” and is to be look- 
ed upon and enforced as an agree- 
ment and is to be construed as other 
contracts as respects its interpreta- 
tion, meaning and effect, and being 
such, courts are restrained from dis- 
regarding it and annulling it.—Mat- 
thews v. Matthews, 148 S.W.2d 3. 


When a separation agreement be- 
tween husband and wife is submitted 
to a court of equity for interpretation 
and enforcement, it must be con- 
strued by the rules of interpretation 
and remedies to be applied as any 
other contract. eumes v. Mat- 
thews, 148 S.W.2d 3. 

Tenn.App. A wife who, following a 
prior separation agreement, executed 
another separation agreement, was 
precluded under doctrine of ‘‘election 
of remedies” from seeking to invali- 
date the subsequent agreement where 
wife was represented by able counsel 
and she deliberately ratified such sub- 
sequent agreement.—Matthews v. Mat- 
thews, 148 S.W.2d 3. 

See Fetherstonhaugh v. Fetherston- 
haugh [1940] 3 Dom.L.R. 346. 
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N.Y.Sup. A husband was entitled to 
rescission of contract between husband 
and wife intended to re-establish mari- 
tal status on a normal basis, and pro- 
viding that husband and wife would 
undertake to perform his or her mari- 
tal obligations, and containing depend- 
ent covenants, Where wife breached 
contract by failing to perform her mar- 
ital obligations and by failing to per- 
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Sans oe 
form dependent covenant | relating J 
nonuse of alcoholic liquor, it 


notwit 
standing absence of fraud in makin 
contract, where wife’s breach “was sO: 
substantial as to defeat object of p 
ties in making contract.—Mindheim 
Mindheim, 21 N.Y.S.2d 372. 


§ 844 

Cal.App. Where husband anes tite. 
entered into separation agreement pro- 
viding that, upon death of one, all o 
property of either would go y 
vivor, that upon survivor’s death, prop- 
erty would go to children and tha 
they would make wills to carry ou 
provisions of agreement, fact that wife 
died leaving a will executed ‘prior t 
separation agreement and inconsisten’ 
therewith did not constitute a Rae 
ation” of separation agreement.—Son- 
nicksen v. Sonnicksen, 113 P.2d 495 
A separation agreement 
in New York, which provided 
that agreement should be automati 
ly terminated if either party obtaine 
an absolute divorce, was automatic 
terminated on husband’s obtainin 
divorce in Florida on ground of 
treme cruelty and frequent indulg 
in violent and ungovernable temper. 
against contention that agreement 
templated a divorce in New Yo 
where adultery is the only ground for 
absolute divorce, since ‘absolute ai oe 
vorce”’ granted under laws of Flo 
would be so recognized in New York 
—Bergman v. Bergman, 199 So. . 920 


-Ga.App. Where husband and ‘wit 
while living in a bona fide state 
separation had entered into valid 


agreement under which husband was to 
pay wife stated monthly sums for ere 
support, and parties were subsequently 
divorced without any demand for a ¥ 
mony, divorce decree making no men- — 
tion of alimony did not bar right o 
wife to monthly payments provided f 
in agreement, and wife was entitled 
recover from husband arrearages d 
under contract which accrued both | 


v. Hayes, 15 S.H.2d 626, traneferrede 
$.H.2d 764, 191 Ga. 237. 

Mass. Where divorce decree did n 
mention alimony or incorporate an in- P 
dependent agreement providing for the ~ 
payment of a monthly sum by hus Sian 
band to trustees for wife’s benefit, the 
decree could not have been accepted as. 
a substitute for husband’s contractua ca 
obligation, and hence that obligation — 
remained valid and could be enfore py 
by action at law after the decre 
Beirne Sas v. Schillander, 29 N. 
Where husband agreed to pay mont 
ly sum to trustee for wife’s benefit as_ 
long as husband and wife should li 
independent of any decree of alimony 
awarded in divorce suit, and divorce 
decree did not mention alimony or ins -an 
corporate agreement, the court could 
not, in absence of statutory authority 
grant husband’s petition’ to modi 
agreement and specify a reasonable 
amount, if any, for support of wife and 
minor child because of changed condi- — 
tions.—Schillander vy. Schillander, 29 N.- 
H.2d 686. ty 4 

N.J. The incorporation of a separa- — 
tion agreement in a Nevada divorce de-- 
eree was, so far as weekly stipend to 
be paid to the former wife was con- 
cerned, an “adoption” of the agreement 
as the alimony feature of the decree, 
and the obligation to make weekly 
payments became a court order to pay 
alimony which the court had power — 
to alter in accord with changing cir- © 
cumstances.—Corbin v. Mathews, 19 A. 
2d 633, 129 N.J.Eq. 549, reversing 11 
A.2d 603, 127 N.J.Eq. 121 

N.Y.App. Div. The nonpayment by 
husband of installments due under sep- 
aration agreement and his commence- 
ment of an action for annulment af- 
forded the wife an election to treat 
agreement as remaining in existence or 
as having been abandoned, and by ap- 
plication for temporary alimony, pro- 
curement of an order directing payment 
thereof and enforcement of statutory 
remedies for collection thereof, wife 
made her election to treat agreement as 
having been abandoned, since wife’s 
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rights under. contract and to alimony 
~ eould not both coexist—Woods v. Bard, 
21 N.Y.S.2d 205, 259 App.Div. 1093. 

_ N.Y.App.Div. Where husband 
brought divorce action in New Jersey 

and wife counterclaimed for support 
and maintenance and_ subsequently 
moved for such relief but no award 
was made, wife was not barred by 


“election of remedies’, after husband 
secured divorce, from recovering in- 
stallments coming due under prior 


‘separation agreement which required 
payment of $10 a week for life pro- 
vided wife remained single, since agree- 
ment was not abrogated as a matter of 
fact or law under either New York or 
New Jersey law, in absence of adequate 
proof as to the New Jersey law.—Ren- 
_ nie v. Rennie, 26 N.Y.S.2d 690, 261 
_ App.Div. 587. 

 - N.Y.App.Div. Where, after E 

hreatened to bring action to set aside 
eparation agreements, husband made 
ayments under another arrangement 
and offered new settlement, evidence 
warranted finding that separation 
agreements were rescinded by mutual 
eonsent of parties.—Boehm _v. Boehm, 
(27 N.Y.S.2d 941, 262 App.Div. 104. 

_N.Y.App.Div. The right to resort to 
a court of law to enforce a separation 
reement and the remedies to enforce 
imony in a matrimonial action may 
at times be concurrent.—Wimpfheimer 
hs pa smpieimer, 29 N.Y.S.2d 102, 262 


band’s legal obligation to support wife 
me to an end, and husband was re- 
lieved from the paysnent of any sum 
hereafter falling due under a pre-ex- 
ting separation agreement.—Taylor v. 
aylor, 26 N.Y.S.2d 711. 
_N.Y.Dom.Rel.Ct. The purpose of a 
separation agreement may be changed 
parties, and such change may oc- 
cur as result of conduct as well as by 
an actual understanding, but a man 
or woman cannot disregard a separa- 
ion agreement and have recourse to 
courts for a_ better arrangement than 
that provided by agreement.—Sinno y. 
Sinno, 21 N.Y.S.2d 964, 174 Misc. 869. 


Ohio. A wife’s waiver and surrender 
all her permanent right of support 
aranteed by statute and every possi- 
e right in any present or future 
roperty or estate of her husband by 
:paration contract, whereby husband 
signed to her all of his interest in 
their household ‘goods and agreed to 
pay her monthly sums for their minor 
child’s support, were absolute and com- 
_ plete surrenders, which wife could not 
reclaim and no court could set aside so 
ng as contract was carried out by 

f sband. Gen.Code, §§ 7997, 8000.— 
‘Tullis v. Tullis, 34 N.E.2d 212, 138 

Ohio St. 187. 


Ohio App. When alimony is granted 
n a divorce action following personal 
ervice, it voids a previous installment 
rder for alimony alone.—Aukland_ v. 
-Aukland, 31 N.E.2d 731, appeal dis- 
missed 26 N.H.2d 449, 186 Ohio St. 
39 


a 


= § 846 
See Brown vy. Ingham [1941] 3 Dom. 
LR. 740. ' 
§ 847 

 Cal.App. In divorce action, evidence 
that 10 years earlier the parties had 
- separated for days and had then 
executed a property settlement agree- 
ment, but that their differences were 
thereafter adjusted and that agreement 
was not carried out but was destroyed 
established a rescission of the separa- 
ion agreement.—Lo Vasco v. Lo Vasco, 
15 P.2d 562. 


render a previous contract and settle- 
ment of property rights void, and, in 
absence of divorce, a separation con- 
tract between husband and wife is ab- 
rogation of the marital  relation.— 
a v. Weeks, 197 So. 398, 143 Fla. 
‘ Ga.App. A separation contract be- 
tween husband and wife creating a 
trust for the minor children of the 
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HUSBAND AND WIFE 
parties without any reservation of rig! 
to revoke trust created a valid execu- 
tory trust which could not be revoked 
without consent of beneficiaries, and 


the subsequent cohabitation of the hus- 


band and wife for a short period did 
not affect rights of children under the 


ugreement. Code 1933, § 30-217.—Wat- 
kins v. Watkins, 13 S.H.2d 100. 
N.Y.Sup. Where there is a reconcili- 


ation with an intent to resume mar- 
riage relationship, a separation agree- 
ment may be terminated, but cohabita- 
tion without intent to reconcile does 
not ipso facto destroy the separation 
agreement.—Dubin v. Dubin, 22 N.Y.S. 
2d 246, 174 Misc, 952. 


§ 849 
Cal.App. Where husband and wife 
entered into separation agreement pro- 
viding that, upon death of one, all of 
property of either would go to sur- 
vivor, and upon death of survivor 
would go to their four children, and 
husband, upon wife’s death, took pos- 
session of all of property and denied 
wife’s estate any interest therein, hus- 
band thereby became “estopped” from 
making any disposition of property 
other than that contemplated by agree- 
ment. Code Civ.Proc. § 369.—Sonnick- 
sen yv. Sonnicksen, 113 P.2d 495. 
§ 851 


Cal.App. Where modification of 
property settlement agreement provid- 
ed for reduction of weekly payments 
from $500 to $325, but provided that 
in event husband made three defaults 
in performance of agreement, wife 
should have right to enforce terms of 
original contract, and where husband 
was absent from state from shortly 
before October 11, 1939, until evening 
of October 25, and did not make pav- 
ments due on October 11, 18 or 25 but 
on October 26 husband’s attorney in- 
formed  wife’s attorney that he had 
check for $975 for wife and on fol- 
lowing day tendered check conditioned 
upon wife’s giving receipt in full, in 
wife’s action for breach of agreement, 
evidence sustained finding that hus- 
band was excused from making pay- 
ments on time,—Walsh y. Walsh, 108 
PeZOeoos 

Cal.App. Where property settlement 
agreement provided that, if wife should 
bring action against husband to en- 
force agreement, husband should pay 
all costs and expenses including rea- 
sonable attorney’s fees, but, before in- 
stitution of action for breach of prop- 
erty settlement agreement, husband 
made valid tender to wife of amount 
found by court to be due, award of 
attorney’s fees was improper.—Walsh 
v. Walsh, 108 P.2d 768. 

Cal.App. Where it appeared that 
husband was not delinquent on any 
payments due under original property 
settlement agreement with wife at time 
of entering into supplemental agree- 
ment, which contained provision grant- 
ing wife right to recover attorney’s 
fee, the consideration for which was 
forbearance of wife to pursue any 
claims she had against husband, sup- 
plemental agreement was without a 
valid “consideration”, and hence wife 
could not recover attorney’s fees under 
supplemental agreement.—Queen v. 
Queen, 112 P.2d 755. : 

Conn. Contracts between husband 
and wife made in settlement of their 
property affairs, in view of divorce 
proceedings instituted or determined 
upon, are enforceable by actions 
brought upon the contracts themselves 
and the remedies are no other or dif- 
ferent from the remedies provided by 
law for the breach of any other con- 
tract.—Lasprogato v. Lasprogato, 18 
A.2d 3538, 127 Conn. 510. 

Mass. Apart from statute the court 
has no power in matters concerning 
alimony and contracts for support and 
revision thereof. G.L.(Ter.Ed.) ¢c. 208, 
§§ 34, 37.—Schillander vy. Schillander, 29 
N.H.2d 686. 

Mo.App. The remedy of wife, who 
had been granted divorce, for enforce- 
ment of property settlement agreement 
between husband and wife was inde- 
pendent action to recover amount alleg- 
edly due under agreement, rather than 
motion in divorce suit for amendment 


conform to_ i 
1355, 1356, 1 Dey 
Bishop, 151 “20.1 DDsehy ties re 

N.Y.App.Div. In consolidated — 
tions between ‘husband and wife, 
dence sustained judgment dec 
void a separation agreement entered 
into between the parties.—Murthey v. 
beer a 26 N.Y.S.2d 363, 261 App.Div. 


See Stevens v. Stevens, [1940] 3 Dom. 
L.R. 283; Bouveur v. Bouveur [1941] 
2 Dom.L.R, 348. 

§ 853 4 

Mont. In divorced wife’s action 
against her former husband for sup- 
port money due under’ separation 
agreement antedating divorce decree, 
allegations of answer that agreement 
was void and against public policy as 
executed collusively and on considera- 
tion that divorce be granted defendant 
and that plaintiff, pursuant to such 
agreement, refused to plead further in 
her pending action against defendant 
and aided him in obtaining divorce, 
stated no defense.—Ryan v. Ryan, 106 
P.2d 337. 

N.Y.Sup. In wife’s action for pay- 
ments alleged to be due under separa- 
tion agreement, alleged defense and 
counterclaim, stating that husband at 
request of wife, and mistakenly be- 
lieving that he was obligated so to do. 
paid federal and state income taxes of 
the wife, did not constitute a defense. 
—Dubin vy. Dubin, 22 N.Y.S.2d 246, 174 
Mise. 952. 

In wife’s action for payments alleged 
to be due under separation agreement, 
defense that husband at request of 
wife, and mistakenly believing that he 
was obligated so to do, paid federal 
and state income taxes of the wife, if 
treated as a counterclaim, was defective 
in absence of allegations of wife’s 
knowledge that payments were improp- 
er, and that she knew she was not en- 
titled to them, and that a demand had 
been made before counterclaim was 
filed, since wife’s guilty knowledge 
would not be presumed.—Dubin vy. Du- 
bin, 22 N.Y.S.2d 246, 174 Mise. 952. 

In wife’s action for payments alleged 
to be due under separation agreement, 
defense stating that husband at request 
of wife, and mistakenly believing that 
he was obligated so to do, paid fed- 
eral and state income taxes of the wife, 
in the absence of an allegation that 
payments were made for the use of the 
wife, was insufficient to constitute a 
common-law count of assumpsit for 
money paid.—Dubin vy. Dubin, 22 N. 
Y.S.2d 246, 174 Misc. 952. 

In wife's action for payments alleged 
to be due under separation agreement, 
defense, alleging that the agreement 
did not express the true intention of 
the parties, in that it was harsh, op- 
pressive, and unconscionable, and was 
executed by the husband under duress, 
was insufficient in not stating the facts 
constituting the alleged duress.—Dubin 
page tiny 22 N.Y.S.2d 246, 174 Misc. 

In_ wife’s action for payments al- 
leged to be due under a _ separation 
agreement, defense alleging that, under 
laws of California wherein agreement 
was entered into, agreement was pre- 
sumed to have been entered into by 
husband without sufficient considera- 
tion, and under undue influence, was 
an assertion of what the husband con- 
sidered to’ be the legal effect of the 
California law, and was insufficient, as 
not alleging ultimate facts concerning 
law of California—Dubin y. Dubin, 
22 N.Y.S.2d 246, 174 Mise. 952. 

In_ wife’s action for payments al- 
leged to be due under a separation 
agreement, defense that the agreement 
which 'was executed in California was 
invalid, in that it was promotive of 
divorce of the parties, was insufficient 
and a ‘‘sham,” since separation agree- 
ments are valid in New York and have 
been sustained in California, and fact 
that payments will be continued after 
divorce does not make contract illegal. 
—Dubin vy. Dubin, 22 N.Y.S.2d 246, 174 
Mise. 952. 

In wife’s action for payments alleged 
to be due under separation agreement, 
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_ absence of pleading 
reconciliation, with: 


der.—Hunter y. Hunter, 


-insufficie 
of facts showing 
x y rit intent to resume 
marriage relationship.—Dubin v, Du- 


pin, 22 N.Y.S.2d 246. 174 Misc. 952. 
ee Siete) hi BOO tei) « 
P Ga. Jurisdiction of subject matter 


of suit for permanent alimony depends 
on existence of marital relations at 
time action is instituted—Durden v. 
Durden, 12 $.H.2d 305, 191 Ga, 404. 
Ga. Where woman having living 
husband marries another man, second 
marriage is void and woman cannot 
recover alimony from second husband. 
—Barnett v. Barnett, 13 S.H.2d 19, 191 
Ga. 501. 

N.J. The purpose of the separate 


maintenance statute is to make the 


xight of the wife to support more se- 


~@ure than it was at common law by 


giving her a remedy, whenever her 
husband fails to perform his legal duty, 
directly against him, instead of leav- 
ing her right in that respect to be 
wrought out, as at common 
N.J.S.A. 2 :50- 
-39.—Richman vy. Richman, 18 A.2d 403, 


spouse ‘ 
may enforce his or her rights thereun- 
24 N.Y.S.2d 


§ 861 
Mad. “Alimony’’, whether temporary 
‘or permanent, is not a “debt” but gen- 


erally speaking is a periodical allow- 


‘ance during the joint lives of the 
spouses for the wife’s support and 
maintenance when they live separate 
and apart or she is divorced.—Winkel 


--y., Winkel, 15 \A.2d 914, 


N.Y.Dom.Rel.Ct. As respects  hus- 
band’s liability to support wife where 
marriage is invalid, an undertaking to 
support one to whom husband is: not 
legally obligated is not enforceable.— 
Kroner vy. Kroner, 23 N.Y.8.2d 670. 

The basis for an order of Domestic 
Relations Court for support of wife is 
that there is a legal obligation, and re- 
lationship of wife and. husband must 
be found to be existing.—Kroner v. 
Kroner, 23 N.Y.S.2d 670. 

§ 862 

Kan. In action for alimony, before 
an award may be made, the plaintiff 
_must plead and prove, and the trial 
court must find, that a cause exists 
for which a divorce may be granted, 
but in an action for divorce in which 
a divorce is refused, the trial court 
for good cause shown may make such 
order as may be proper for the equita- 
ble division and disposition of the 
property of the parties. Gen.St.1935, 
60-1506, 60-1516.—Perkins v. Perkins, 
114 P.2d 804, 154 Kan. 73. 

N.Y.Dom.Rel.Ct. A spouse who, by 
her own act or conduct, has relieved 
husband from his obligation to support 
her, is entitled to maintenance from 
him if she is unable to provide for 
herself and is, or is likely to become, 
a public charge—Camhi v. Camhi, 25 
N.Y.S.2d 559. 

864 


§ 8¢ ads 
Iil.App. On question of wife’s fault 
in respect to desertion as. affecting 
wife's right to maintain action for sepa- 
rate maintenance, the time during 
which husband and wife lived apart 
when original suit, wherein husband 


asked for divorce and wife asked for 


separate maintenance, was pending and 
appeals were made to Appellate and 
Supreme Courts, was not chargeable 
against wife.—Garvy v. Garvy, 33 N.E. 
2d 882, 310 Ill.App. 169. 

Where husband and wife separated 
July 16, 1932, and husband filed bill 
for ‘divorce on November 4, 1933, and 
wife filed cross-bill for separate main- 
tenance, and Supreme Court in Febru- 
ary, 1936, denied wife’s petition to ap- 
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enance. 
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6, offered to 


a ; f 
return home and resume marital rela- 


tionship, wife was not barred from 


subsequently filing bill for separate 


maintenance.—Garvy v. Garvy, 33 N.E. 
2d 882, 310 Ill.App. 169. - 

Where wife left husband, and hus- 
band filed bill for divorce and wife 
filed cross-bill for separate mainte- 
nance, and circuit court dismissed bill 
for divorce and granted cross-bill for 
separate maintenance, and Appellate 
Court. confirmed decree of dismissal 
and reversed decree granting separate 
maintenance, and Supreme Court de- 
nied wife’s petition for leave to ap- 
peal, and wife thereafter presented 
herself at husband’s home and offered 
to resume marital relationship, wife 
was living separate and apart from 
husband without fault on wife’s part, 
and could maintain action for separate 
maintenance.—Garvy y. Garvy, 33 N, 
B.2d°882, 310 Ill.App. 169. 

_Mo.App. The statute providing that 
circuit court shall order such support 
and maintenance for wife who has been 
abandoned without good cause by hus- 
band who refuses or neglects to pro- 
vide for her, out of husband’s property, 
as the nature of case and circumstanc- 
es of parties require, is a legislative 
recognition of equity jurisdiction of 
circuit court to award wife separate 
maintenance out of estate of husband 
who abandons wife without her fault 
and leaves her without means of her 
own. Rey.St.1939, § 3376, Mo.St.Ann. 
§ 2989, p. 5048.—Meredith v. Meredith, 
151 S.W.2d 536. ; 


Neb. A wife living apart from her 
husband generflly becomes entitled to 
alimony or separate maintenance when 
she offers in good faith to return to 
him and he refuses to accept the offer 
and receive her.—Sinn y. Sinn, 294 N. 
W. 381. 

The term “alimony” as used in the 
rule that a wife living apart from her 
husband generally becomes entitled to 
“alimony” when she offers in good 
faith to return to him and he refuses 
to accept the offer and receive her, is 
not used in any technical sense, but 
rather as the equivalent of an allow- 
ance to be paid by a husband to a 
wife for her separate maintenance and 
support.—Sinn y. Sinn, 294 N.W. 381. 


N.J. Wife, who had left marital 
home with acquiescence of husband 
after husband had for some time sought 
to rid himself of wife in such way 
as to place blame for separation upon 
her shoulders, was not required to 
prove extreme cruelty warranting a 
divorce in order to justify award of 
separate maintenance. N.J.S.A. 2:50- 
39.—Richman v, Richman, 18 A.2d 403, 
129 N.J.Eq. 114. ° 

The separate maintenance statute 
should be construed to give a wife a 
right of action against her husband 
whenever she separates from him un- 
der such circumstances as would en- 
able a third person to maintain an ac- 
tion against him for necessaries fur- 
nished to her. N.J.S.A.  2:50-39.— 
Richman y. Richman, 18 A.2d 403, 129 
N.J.Hq. 114. 

The separate maintenance statute is 
intended to afford a direct remedy to a 
wife living apart from her husband 
with his consent or acquiescence, and 
is intended to permit substitution of 
statutory remedy for common law ac- 
tion whenever the latter will lie. N. 
J.S.A. 2:50-39.—Richman vy, Richman, 
18 A.2d 403, 129 N.J.Hq. 114, 

The law favors continued cohabita- 
tion of husband and wife, and hus- 
band’s consent to separation is not 
justifiable cause for such separation, 
nor does wife’s consent thereto absolve 
husband from his common-law duty to 
maintain her, N.J.S.A. 2:50-39.—Rich- 
man vy. Richman, 18 A.2d 403, 129 N. 
J.Eq. 114. 

N.J.Ch. Husband’s duty to support 
wife continues, notwithstanding sepa- 
ration, if due to husband’s fault.— 
Greenspan v. Greenspan, 18 A.2d 283, 
19 N.J.Mise. 153. 


rt "Wife who’ had bee 
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Greenspan, 
N.J.Mise. 153._ 


husband, and there has been a sep 
tion by agreement, an order can | 


made for wife’s support only if proo d 
is submitted that she is a public cone : 
Sinteae 


or likely to become one.—Sinno v 
no, 21 N.Y.S.2d 964, 174 Misc. 869. — 
Where husban 
on death of wife’s mother reluc 


mand of wife’s father, 
gether with their child  remaine 
household of father and_ sister 
their consent, husband did not “a 
don” wife, so as to entitle her to s 
rate maintenance.—Anonymous_ vi 
Anonymous, 24 N.Y.S.2d 613. 

Tenn.App. An equity court may 
eree separate maintenance to 
though husband’s dereliction or 
causing wife to live apart from | 
was not such as to justify divore 


cree.—Loy v. Loy, 151 S.W.2d 178. 
866 


tween husband and a son and wi 
ed with the son, there was no justi 
tion in morals or law for the husb 
to strike his wife and such con 


maintenance.—Wallis yv. 
844, 240 Ala. 439. 
Ala. A 
striking his wife, except in defen 
himself and, if he does, it is sufficie 
cause for her to live separate and apa 
from him, and to claim separate m 
tenance.—Puckett_ v. Puckett, 200 § 
420, 240 Ala. 607. # 
§ 372 a Gee 
Iowa. Where wife was granted 
arate maintenance on ground 
band’s adultery and thereafter 
again took up residence with hus 
after he had allegedly repres 
that he would not again: see the 
woman and reconciliation was ¢0} 
tional, of short duration and fu 
and was not treated as a condona 
and the decree was not considere 
have been abrogated, but husband | 
mediately after being again separat 
from wife continued to comply 1 
separation decree provisions for p 
of nearly five years, separation « 
was effective and husband’s failu 
comply with it was sufficient to 
him in “contempt”.—Williams vy. 
liams, 297 N.W. 294. jeaet 
N.Y.Dom.Rel.Ct. Order requiri 
band to contribute to the 


Wallis, 1 


* 


ng hus 


wife took up marital 
lived together as husband and wife. 
Brown v. Brown, 21 N.Y.S.2d 325. © : 
In a marital relationship, a resump.- 
tion of the marital relationship after 
breach between the parties constitutes © 
“condonation.”—Brown y. Brown, 21 N. 
Y.S.2d 325. : 
875 ; 


Md. In awarding alimony, the chan-| _ 
cellor must act in the present in refer- 
ence to a variable ability to support, _ 
and alimony may not be allowed 
husband has neither tangible property, 
income nor earning capacity, but may 
be allowed if husband should later ac-— 
quire faculties, and, if alimony be 
awarded and faculties should increase, 
decline, or utterly fail, alimony may be 
varied accordingly or rescinded.—Win- 
kel vy. Winkel, 15 A.2d 914. 

§ 876 

N.J. A wife has right to cause dis- 
missal of her bill for separate mainte- F 
nance after spouses’ reconciliation, as : 
law does not encourage actions tend- 
ing to disrupt marriage status, but 
does encourage parties’ reconciliation. — 
N.J.S.A. 2:29-130.—Shaffer y. Shaffer, 

17 A.2d 780, 129 N.J.Eq. 42, a 


be 
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: Public policy ordains that marriage 


status be maintained, and it is duty of 
counsel for parties to actions tending 
to disrupt marriage status, such as 
wife’s suit for separate maintenance, 
5 to encourage settlement of such cases. 
_ —Shaffer v. Shaffer, 17:A.2d 780, 129 
N.J.Eq. 42. ye 
'N.Y.Dom.Rel.Ct. The issue of legiti- 
macy of petitioner’s children was not 
within scope of proceedings to compel 
‘ respondent to contribute to support, of 
petitioner as respondent’s alleged _wife. 
«Castellani v. Castellani, 28 N.Y.S.2d 
_ 879, 176 Mise. 763. % 
: Ohio App. Under code provisions a 
lating to the payment of alimony, Conn 
is not required as a prerequisite to al- 
lowing alimony either in gross or ie 
 stallments to the wife, to find tha 
‘husband has property, either real or 
‘ personal. Gen.Code, §§ 11990, 11991.— 
‘Pellegrino v. Pellegrino, 36 N.E.2d Eye 
ss Pa.Com.Pl. A bill in equity by a 
: wife naming her husband and his part- 
ner as respondents and which alleged 
that her husband had deserted her, 
that he was beyond reach, that she was 
: without means of support, that he had 
property within the jurisdiction, name- 
i ly an interest in a partnership and oth- 
Ag er facts from which an inference of 
agreement between the husband and 
partner to deprive the wife of support 
 eould be drawn was sustained.—Wan- 
-_isko v. Wanisko, 19 Leh.L.J. 176, 10 
4 ft Som, 258. i 
‘ Va. The desertion and nonsupport 
statutes do not abolish other remedies 
of a deserted wife, such as those under 
divorce statutes and those brought un- 
der inherent jurisdiction of an equity 
court for separate maintenance alone. 
Code 1936, §§ 1936-1944a, 5100 et seq. 
_ —Heflin v. Heflin, 14 S.H.2d 317, 177 


. 385. 
Va § 877 


z Neb. Without seeking a divorce, a 
wife, who has not violated any duty 
growing out of the marriage relation, 
may maintain a suit in equity against 
her husband for separate maintenance, 
where he has violated his legal duty to 

support her.—Sinn y. Sinn, 294 N.W. 
1 estes 


1. 

tate, § 878 
_ N.Y.Dom.Rel.Ct. The : 
3 ff statute providing that, after final adie 
 dieation by Supreme Court denying ali- 
mony in a separation action, if in opin- 
BS ion of family court circumstances of 
i parties have changed, or if it is shown 
ie that petitioner is likely to become a 

public charge, the family court may en- 
ry tertain a petition for support, is to save 
community from burden which should 
be earried by one legally chargeable 
_ therewith, even where adjudication has 
been had by a court of competent ju- 

yisdiction. Domestic Relations Court 
Acts §§) 187, ) Laws, 1933, -c.. 482, as 
amended by Laws 1936, c. 346, § 10.— 

- Sinno v. Sinno, 21 N.Y.S.2d 964, 174 

Mise. 869. : a i 
_—-*_-N.Y.Dom.Rel.Ct. A wife’s right to 
4h file a petition in the Domestic Rela- 

tions Court of City of New York for 

support from her husband is not taken 

away from wife by fact that husband 

and wife have entered into a separation 

-agreement.—Sinno vy. Sinno, 21 N.Y.S. 
2d 964, 174 Misc. 869. 
§ 879 

Fla. In suit for separate mainte- 
nance under statute relating to alimony 
unconnected with causes of divorce, it 
t is not essential for either party to be 
. resident of state to confer on court 

jurisdiction of parties and subject mat- 

ter. Comp.Gen.Laws ‘1927, § 4989.— 
a Kiplinger v. Kiplinger, 2 So.2d 870. 
4 Ga. Where wife’s petition for ali- 
mony is filed when marital relation ex- 
ists, but subsequently husband is 
granted divorce, court retains jurisdic- 
tion of alimony proceeding and divorce 
does not bar wife’s right to alimony.— 
Boone vy. Boone, 15 S§.B.2d 868. 

Mich. Jurisdiction of circuit courts 
in chancery in divorce and separate 
maintenance proceedings is entirely 
statutory, and the power to award ali- 
mony is wholly statutory. Comp.Laws 
1929, § 12794.—Binkow v. Binkow, 299 
N.W. 734, 298 Mich. 609. 

N.J. The Court of Chancery derives 


purpose of 


> = 


HUSBAND AND 
its sole authority to decree maintenan 
and support as between undivorced 
husband and wife, from the statute 
dealing with separate maintenance, 
there being no authority in the court 
to deal with such matter except under 
the statute. N.J.S.A. 2:50-39.—Rich- 
man y. Richman, 18 A.2d 403, 129 N. 
J.Eq, 114. 

N.J. Court of Chancery possesses 
jurisdiction in matrimonial disputes to 
deal with questions of support and to 
make adjudications incident thereto.— 
Hagopian vy. Hagopian, 20 A.2d 436, 130 
N.J.Eq. 38. 3 

N.J.Ch. Whether parties to suit for 
separate maintenance were residents of 
New Jersey when Mexican divorce de- 
cree was obtained was immaterial to 
jurisdiction of New Jersey court so 
long as residential requirements exist- 
ed when bill for separate maintenance 
was filed.—Greenspan v. Greenspan, 18 
A.2d 283, 19 N.J.Mise. 153. ; 

Bill for maintenance is an “action in 
personam”’ and it must needs be 
brought in state where the husband 
is located.—Greenspan y. Greenspan, 18 
A.2d 283, 19 N.J.Mise. 153. 

N.Y.App.Div. Where the Domestic 
Relations Court in vacating an earlier 
support order determined that a New 
Jersey divorce decree granted to hus- 
band was valid, the determination was 
within the power of the court and was 
conclusive on the parties on that issue 
in any later action or proceeding.— 
Loomis v. Loomis, 28 N.Y¥.S.2d 809, 
262 App.Div. 906. 

N.Y.Sup. The Family Court has ju- 
risdiction upon petition of wife to com- 
pel support upon a proper showing of 
facts within limits of Supreme Court 
order where a divorce, separation, or 
annulment has been granted to wife by 
the Supreme Court. Laws 1933, c. 482, 
§ 137.—In re James, 23 N.Y.S.2d 494, 
175 Mise. 319. 

N.Y.Dom.Rel.Ct. The statute author- 
izing family court to entertain a peti- 
tion for support if after adjudication 
by Supreme Court denying alimony in 
a separation action the circumstances 
of the parties have changed or it is 
shown that petitioner is likely to be- 
come a public charge empowers the 
family court to make an order based on 
such petition if the evidence warrants. 
Laws 1933, c. 482, § 137.—Cosgrove v. 
Cosgrove, 23 N.Y.S.2d 586. 


In proceeding in family court for 
support, where petitioner had been de- 
nied alimony by Supreme Court in 
separation action, and it appeared at 
hearing before family court that peti- 
tioner was employed as an actress carn- 
ing $75 a week, petition would be de- 
nied with permission to renew applica- 
tion if at any future time it appeared 
likely that petitioner would become a 
public charge or if circumstances had 
changed. Laws 19383, e. 482, § 137.— 
Cosgrove yv. Cosgrove, 23 N.Y.S.2d 586. 

N.Y.Dom.Rel.Ct. The Domestic Rela- 
tions Court of the City of New York is 
a court of limited jurisdiction and can- 
not enter an order for support of a 
wife except as provided in the act es- 
tablishing the court. Laws 1938, ec. 
482, § 137.—Cosgrove v. Cosgrove, 238 
N.Y.S.2d 586. 

N.Y.Dom.Rel.Ct. The Domestic Rela- 
tions Court of the City of New York 
has no equity jurisdiction, but is em- 
powered to make orders for the sup- 
port of a dependent spouse, and in- 
cidentally to inquire whether a valid 
relationship exists between the parties. 
—Kroner v.‘ Kroner, 23 N.Y.S.2d 670. 

N.Y.Dom.Rel.Ct. Where ~ husband 
abandons wife, the wife may at her 
option either retain the last matri- 
monial domicile or establish a new 
one in another state, and in any event 
she may follow her husband into the 
state of his residence and secure sup- 
port from him. Laws 1938, e. 482, §§ 
92, 103.—Weil yv. Weil, 26 N.Y.S.2d 


467. 

Where husband’s abandonment of 
wife was established by preponder- 
ance of evidence, wife could maintain 
action in New York wherein husband 
resided to require husband to sup- 
port wife notwithstanding that wife 
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{ mie’ 

was - 

(1938, @. 482, § 

26 N.Y.S.2d 467. 
N.Y.Dom.Rel.Ct. 


a 


eee ‘ < 


quent hearings in wife’s support pro- 


‘ceeding that his place of residence was 


in another state, but voluntarily of- 
fered support of $10 weekly which of- 
fer was accepted and decreed by a 
formal order of the court, adjudication 
established status of the wife in all of 
its legal implications as one entitled to 
support including ‘her right to enforce 
it in forum and established New York 
City as unchallenged location of domi- 
cile of both husband and wife.—Smith 
v. Smith, 29 N.Y.S.2d 469. 

_N.C. Where wife suing for alimony 
without divorce resided in Alamance 
county, and husband was resident of 
Wilson county, husband’s' motion to 
remove the cause from Alamance coun- 
ty to Wilson on ground that the cause 
of action arose in Wilson county was 
properly denied, since the venue pre- 
scribed by statute providing that wife 
may institute an action in county in 
which cause of action arose is not ex- 
clusive if either the plaintiff or the de- 
fendant resides in another county at 
commencement of the action. CS. §§ 
469, 1667.—Dudley vy. Dudley, 14 S.B. 
2d 787, 219 N.C. 765. 

Va. The equity courts of Virginia 
have, from an early date, had jurisdic- 


tion to entertain a suit for alimony | 


on behalf of a deserted wife though 
no divorce was sought, and the divorce 
statutes have not impaired or abridged 
such jurisdiction. Code 1936, § 5100 
et seq.—Heflin v. Heflin, 14 S.B.2d 317. 
177 Va. 385. 

W.Va. Prior to enactment of statute 
providing for suit for separate mainte- 
nance, a court of equity, independently 
of proceedings for divorce, 
ground of inadequate remedy at law, 
could decree maintenance to a wife who 
had been deserted by her husband, and 
the venue of such suit for maintenance 
without divorce was not governed by 
divorce statutes, but by the laws relat- 
ing to place of suit for the vindication 
of ordinary legal or equitable rights. 
Code 1931, 48-2-8; 48-2-29, as added 
by Acts 19355 ¢c. 35.—Dailey v. Brennan, 
14 S$.H.2d 617. 

Since clear intent of legislature in 
enacting. statute providing for suit by 
wife for separate maintenance was to 
give statutory force to a right then 
vested at common law in a wife who 
had been deserted, the provision of 
statute authorizing the maintenance 
of such suit in “the circuit court of any 
county that would have jurisdiction of 


a suit for divorce between the parties’? 


would not be construed as limiting the 
jurisdiction of circuit court in such 
eases to cases where a suit for divorce 
might presently be maintained. Code 
1931, 48-2-8, 48-2-9; 48-2-29, as added 
by Acts 1935, ce. 35.—Dailey v. Brennan, 
14 §$.8.2d 617. 

Under statute providing for suit by 
wife for separate maintenance and ali- 
mony, such suit could be maintained by 
wife against her husband in the circuit 
court of the county in which she was 
a bona fide resident, if such court 
under statute would have had jurisdic- 
tion, in the sense of venue, of a suit 
for divorce between the parties, and 
such jurisdiction was not dependent 
on residence for a required period, or 
the maturing of grounds of divorce by 
the passing of time or otherwise. Code 
ESALN ts fast pel Pv price as added 

y Acts , €, 35.—Dailey v. Brenna 
14 §..2d 617. i ” 
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Ohio App. The provisions of the 
statute allowing a change of venue in 
actions for divorce or alimony are fairly 
complied with by the filing of an ap- 
plication fo¥ such change, supported by 
an affidavit that a fair and impartial 
hearing cannot be’ had before the court 
in which the petition for divorce or ali- 
mony has been filed. Gen,Code, § 
12000.—Paul vy. Paul, 29 N.B.2d 812, 65 
Ohio App. 246. : 

On the filing of the application for 
a change of venue in an action for 


Where husband did 
not claim on original hearing or subse- 


on the 


ing ee 
which the petition for ye 
mony has been filed, it be 


1933, 


mandatory duty of the court to allow a 
change of venue and remove the cause 


to some other one of the counties com- 


prising the same common pleas judi- 
cial district prior to the constitutional 
amendments of 1912. Gen.Code,  $§ 
12000.—Paul yv. Paul, 29 N.W.2d 812, 65 
Ohio App. 246. ‘ 

The statute allowing a change of 
venue in actions for divorce or ali- 
mony is not unconstitutional because 
of its provision making it the manda- 
tory duty of the court petitioned to 
allow a change of venue when the ap- 
plication and affidavit have been filed. 
Gen.Code, § 12000.—Paul v. Paul, 29 
N.E.2d 812, 65 Ohio App. 246. 


§ 885 
Fla. The order requiring husband 
to pay temporary maintenance pen- 


dente lite did not expire upon expira- 


tion of time for taking testimony un- 
der the statute, but continued in full 
force until modified by order of court. 
Acts 1931, c. 14658, § 46.—Giddens v. 
Giddens, 1 So.2d 163. 


Fla. In action for separate mainte- 
nance and for custody of adopted chil- 
dren of parties, the plaintiff. was en- 
titled to temporary support and main- 
tenance for herself and two minor chil- 
dren and payment of her counsel fees 
ang costs-—Penney v. Penney, 1 So.2d 

Ga. In wife’s action for permanent 
alimony under statute, trial judge in 
term time or vacation is authorized on 
wife’s application upon three days’ no- 
tice to husband, to grant temporary 
alimony, and, when temporary alimony 
is so granted, judgment is conclusive 
as between parties until reversed or 
modified. Code 1933, §§ 30-202, 30-213. 
zeae v. Evans, 14 §.H.2d 95, 191 Ga. 


The provisions in statute authorizing 
an action for permanent alimony, by 
use of language, “but such proceeding 
shall be in abeyance when a petition 
for divorce shall be filed bona fide by 
either party, and the judge presiding 
shall have made his.order on the mo- 
tion for alimony,’ does not authorize 
abeyance of proceeding for temporary 
alimony on account of filing suit for 
divorce, where judge has not made his 
order on the motion for alimony. Code 
§§ 30-211 to 30-213—Evans v. 
Evans, 14 §.H.2d 95, 191 Ga. 752. 

Where it appears that proceeding 
brought by wife under statute for ali- 
mony has never been finally disposed 
of, and consent order for temporary 
alimony has not been modified or ter- 
minated by proper proceedings in the 
case in which it was granted, allega- 
tions in independent petition to revise 


‘and revoke order granting temporary 


alimony, though taken as true, do not 
require the grant of any of the relief 
prayed for. Code 1933, §§ 30-202, 30- 
913.—Evans v. Evans, 14 S.H.2d 95, 191 
Ga. 752. : , 

Where judgment for temporary ali- 
mony, in wife’s statutory action for 
permanent alimony, had already been 
granted when decree for divorce was 
rendered, judgment for temporary ali- 
mony was not nullified by decree of 
divorce. Code 1933, §§ 30-202, 80-211 
to 30-213.—Evans v. Hvans, 14 S.B.2d 
95, 191 Ga. 752. 


Where it appeared that consent judg- 
ment for temporary alimony, in wife’s 
statutory action for permanent  ali- 
mony, had not been modified by judge 
before institution of proceedings for 
contempt for failure to pay tempo- 
rary alimony awarded, consent judg- 
ment. was binding, notwithstanding 
that husband subsequently secured a 
divorce decree, and hence trial judge 
did not err in requiring payment 
of amount of temporary alimony ac- 
cumulatcd after divorce decree or in 
holding husband in contempt of court 
for failure to pay it. Code 1933, §§ 30- 
202, 30-213.—Evans vy. Bvans, 14 8.B.2d 
95, 191 Ga. 752. : 

‘A judgment refusing or granting tem- 


. by co 


i at any time. 
14 §.H.2d 95, 191 Ga. 752. GY 

In contempt proceeding for failure to 
pay temporary alimony awarded,.wife, 
in wife’s statutory action for perma- 
nent alimony, wherein husband filed a 
cross-action seeking to have judgment 
for temporary alimony decreed void 
and to have pending action for alimony 
dismissed, trial judge did not abuse his 
discretion in disallowing payment of 
alimony accruing after filing of answer 
in nature of cross-action. Code 1933, 
§§ 30-202, 30-211 to 30-213._Hvans vy. 
Hvans, 14 §8.H.2d 95, 191 Ga. 752. 

Kan. Where husband instituted di- 
vorce suit against wife, and she filed a 
eross-petition for permanent alimony 
and the setting aside of a post-nuptial 
agreement, and when the cause came 
on for trial, the husband dismissed his 
petition, and trial was had on wife’s 
answer and cross-petition and. hus- 
band’s reply and answer, and trial 
court rendered judgment denying 
wife’s divorce and holding that post- 
nuptial agreement was binding, and 
wife was financially able to pay a rea- 
sonable attorney fee and her expenses 
of preparing for the trial, trial court 
did not err in denying wife’s motion 
for allowance for attorney’s fees, etc., 
and she was denied any allowance on 
unsuccessful appeal to the Supreme 
Court. Gen.St.1935, 60-1507.—Perkins 
v. Perkins, 114 P.2d 804, 154 Kan. 73. 

Md. Solicitors for wife were entitled 
to reasonable fees at husband’s expense 
for their services in procuring allow- 
ance of alimony without divorce.— 
Winkel v. Winkel, 15 A.2d 914. 

Orders granting allowance, at hus- 
band’s expense, to solicitors for wife 
for services in obtaining alimony with- 
out divorce, aggregating $450, held ex- 
cessive and reduced so as to aggregate 
$200.—Winkel v. Winkel, 15 A.2d 914, 

Mo.App. A motion for alimony pen- 
dente lite, suit money, and the like, 
filed in connection with separate main- 
tenance action, is not only an adjunct 
to the main action, but is also the 
basis of an independent proceeding be- 
fore the trial court, which, when insti- 
tuted, should be finally and completely 
determined on its own merits.—Mere- 
dith v. Meredith, 151 S.W.2d 536. 

The trial court has inherent equity 
power to award temporary support, 
suit money and the like to wife in sep- 
arate maintenance action, notwith- 
standing that there is no statutory au- 
thority for such award.—Meredith v. 
Meredith, 151 S.W.2d 536. 

In view of rule that wife is entitled 
to benefit of all favorable presumpticns 
until it is determined that she has 
forfeited her right to receive support 
and maintenance from husband, wife 
filing motion for temporary support 
and suit money pending her separate 
maintenance action need not establish 
her ultimate right to recover in such 
action, and is only required to make a 
prima facie showing that she is entitled 
to temporary support and suit money. 
BB Gave v. Meredith, 151 S.W.2d 

36. 


The denial of wife’s motions for ali- 
mony pendente lite, attorneys’ fees and 
suit money pending her separate main- 
tenance action was error, where wife 
made a prima facie showing on essen- 
tial elements of her cause of actioh for 
separate maintenance.—Meredith vy. 
Meredith, 151 S.W.2d 536. 

A wife filing motions for alimony 
pendente lite, attorneys’ fees and suit 
money pending her separate mainte- 
nance action, made a “prima facie’ 
showing of essential elements of her 
cause of action, so as to be entitled to 
such relief, where wife had evidence 
which tended to support her right to 
recover and which could only be over- 
come by preponderance of countervail- 
ing evidence on part of husband with 
respect to merits of separate mainte- 
nance action.—Meredith v, Meredith, 151 
S.W.2d 536. 

That husband had but little cash in- 
come did not relieve him from his lia- 
bility to make provision for wife’s sup- 
port and maintenance pending her sep- 
arate maintenance action, if husband 
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ject to revision 
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otherwise had means whic 
available for such purpose 
v._ Meredith, 151 S.W.2d 536. | 
N.J. In wife’s suit for - sepa 
maintenance, counsel fees of complai 
ant’s solicitors may be awarded pen- 
dente lite for purpose of protecting or. 
defending wife's marital rights and a 
er final decree.—Shaffer v. Shaffer, | 
A.2d' 780, 129 N.J.Eq. 42. is 
Allowance of counsel fees penden 
lite in matrimonial action, such as 
wife’s suit for separate maintenance, 
not authorized by statute, but such al- 
lowance is necessary incident of ali 
mony allowed wife on preliminasy er . 
plication.—Shaffer v. Shaffer, 17 
780, 129 N.J.Eq. 42. 
In wife’s suit for separate maint 
nance, she may be awarded alimony 
counsel fees, not as matter of cours 
but in court’s sound discretion aft 
consideration of pleadings and 
tomary affidavits——Shaffer vy. Sh 
17, A.2d'780;.129 N.J.Hq. 42. |. 
The Chancery Court has no gen 
or implied. power to grant counsel 
in matrimonial actions, such as wife’s 
suit for separate maintenance, but 
utory provisions are exclusive 
measure of court’s authority on 
subject—Shaffer v. Shaffer, 17 
780, 129 N.J.Eq. 42.. 
The statute requiring complainant 
dismissing bill in equity, to pay 
fendant his costs does not autho: 
Chancery Court to allow solicitors 
wife, causing dismissal of her bill fo 
separate maintenance, their counse fe 
and disbursements. N.J.S.A. 2:29-13 
—Shaffer v. Shaffer, 17 A.2d 780, 1 
N.J.Eq. 42. ‘ 
Where order dismissing bill of cor 
laint in wife’s suit for separate mai 
enance was obtained by defendant’s 
solicitor and wife’s solicitors filed fo 
mal petition for stay of dismissal unt 
their fees were paid or they had oppo 
tunity to impose lien therefor on ca 
of action, allowance of such fees w. 
not authorized by statute authorizin 
chancellor to make such allowance 
counsel fees as seems reasonable ar 
proper to party obtaining order or 
eree. N.J.S.A.  2:29-131.—Shaffer 
Shaffer, 17,.A.2d 780, 129 N.J.Hq. 42._ 
Where wife’s suit for separate mai 
tenance was not tried, but amica 
settled, and she caused dismissal 
bill, chancellor was not authorized t 
allow wife’s solicitors counsel fees | nd- 
disbursements by statute authorizing © 
Chancery Court, on making order or de- 
cree, to charge successful ' party } 
costs, counsel fee, or both, as the 
was no successful, party. N.J.S.A. 2 
29-132,.—Shaffer v. Shaffer, 17 A.2@ 78( 
129 N.J.Eq... 42. nile ae Y ; 
Where wife’s unverified bill for sep- 
arate maintenance was dismissed afte . 
filing of answer and replication and no 
affidavits or other proofs were offered, 


ap 


a 
’ > 
chancellor properly denied application — 7 
of wife’s solicitors for allowance of 
counsel fees pendente lite, as there was 
nothing to show that bill had any © 
merit.—Shaffer vy. Shaffer, 17 A.2d 780, — 
129 N.J.Eq. 42. We 

N.J. In suit for separate mainte- 
nance and to set aside previously exe- | 
cuted separation agreement, allowance 
of alimony pendente lite and counsel 
fees was proper.—Wilkinson v. Wilkin-| 
son, 20 A.2d 417, 130 N.J.Eq. 65. , 

N.C. Where the superior court speci- — 
fically found in wife’s statutory action 
for allotment of subsistence without 
divorce and for counsel fees that judg- — 
ment of nonsuit was presented after 
hearing of attorneys’ petition for al- 
lowance of fees and after the court had 
announced its decision, action was 
“pending”? when allowance was made 
within statute providing that pending 
trial and final determination of issues ‘ 
wife may apply for allowance of sub- 
sistence and counsel fees. C.S. § 1667, 
as amended.—McFetters v. Mcifetters, 
14: S.H.24! 883,219 N.C. 781. 

On question whether wife’s action 
for allotment of subsistence without di- ; 
vorce and for counsel fees was pending 
within statute when allowance of coun- 
sel fees was made, finding that certifi- 
eate and affidavit prepared by hus-~ 
band’s attorney were filed in support of 


| 


his resistance to judgment allowing 
4 ‘i counsel fees against him, coupled with 
ze finding that judgment of nonsuit was 
presented after hearing on attorneys’ 
- petition for allowance and after court 
had announced its holding negatived 
yee -any suggestion that certificate and af- 
 fidavit were presented for wife, as a 
- motion for nonsuit, particularly where 
no finding that it was so presented was 
made. C.S. § 1667, as amended.—Mc- 
_ Fetters v. McFetters, 14 S.E.2d 833, 
LOSN C273 1% 
On question whether wife’s action 
or allotment of subsistence without 
livorce and for counsel fees was pend- 
ng within statute when allowance of 
ounsel fees was made, where complaint 
lleging a cause of action within stat- 
ute and praying for allowance of coun- 
sel fees pendente lite was a part of the 
- record when case came on for hear- 
ing after notice to husband, attorneys’ 
yetition for allowance of fees was no 
more than a motion to have the court 
re oe wife’s prayer in that respect. 
C.S. § 1667, as amended.—McFetters v. 
MeFetters, 14 S.E.2d Sy 219° N.C, 731. 
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N.Y.Dom.Rel.Ct. Hvidence warranted 
conclusion that there was a valid sep- 
uration agreement between petitioner 
and respondent, despite petitioner’s tes- 
BA imony that respondent had slept in 
-house and that petitioner had cooked 
for him, which did not constitute ‘‘con- 
donation.’’—Sinno vy, Sinno, 21 N.Y.S.2d 
964, 174 Mise. 869. 
_ Where separation agreement, under 
which petitioner accepted $300 in lieu 
f future support, provided that peti- 
oner was to receive $25 a week for 
‘support of children who, except one, 
were self-supporting, and family unit 
ad an income of between $25 and $29 
a week, and there was no proof that 
etitioner was a public charge, petition- 
er was not entitled to an_ increase in 
support money.—Sinno yv. Sinno, 21 N. 
$.2d 964, 174 Misc. 869. 
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Neb. Where plaintiff’s petition in ac- 
n for separate maintenance clearly 
owed that she was defendant’s wife, 
nd that defendant owned considerable 
ealty and other property, she was not 
required to go farther and show that 
he was absolutely destitute and in 
starving circumstances.—Sinn y. Sinn, 
94 NW. 381. 
NJ.Ch. Bill alleging that on certain 
date husband deserted wife unjustifia- 
bly and had refused to live with wife, 
hat prior to specified time husband 
had failed to properly maintain wife or 
to make any contributions for support 
of wife and dependent children sufli- 
ciently showed abandonment and _ re- 
fusal or neglect to maintain wife and 
children as required a statute.— 
Greenspan vy. Greenspan, 18 A.2d 283, 
19 N.J.Mise. 153. 
: _ OhioApp. If wife’s reply seeking a 
divorce might be considered an amend- 
~~ ment to her petition seeking alimony 
< a and custody of minor children, then a 
new cause of action was created, re- 
quiring the issuance of a summons 
with a copy of the petition as amended 
with service on the defendant, and the 
court over objection would be without 
jurisdiction to hear the cause until the 
time provided by statute had expired. 
- ~——«Gen.Code, § 11985.—Gasior v. Gasior, 
__—s-85 -N.B.2d 1021, 67 Ohin App. 84. 
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_—s Alla. “Wife’s evidence that husband 
struck her justified trial court in plac- 
ing on the husband the burden of sep- 
» arate maintenance.—Puckett vy. Puckett, 
' 200 So. 420, 240 Ala. 607. 
wn Fla. In suit for separate mainte- 
: nance, evidence was sufficient to meet 
requirement as to “residence” under 
} statute, ‘‘residence’’ consisting of fact 
2 and intention and indicating place of 
i abode, whether permanent or tempora- 
ry, “resident” being one who lives at 
place with no present intention of re- 
moving therefrom, and whether party 
is “resident” being question of law and 
fact to be settled or determined from 
facts of each particular case. Comp. 
Gen.Laws 1927, § 4989.—Kiplinger y. 
Kiplinger, 2 So.2d 870. 

IiApp. In wife’s action against hus- 


band for separate ‘maintenance, based 


on alleged refusal of husband to permit 
wife to return to their home and to 
resume marital relations, trial court 
should have permitted inquiry to be 
made as to husband’s attitude toward 
wife.—Garvy v. Garvy, 33 N.H.2d 882. 
310 Ill.App. 169. ; 

Kan. In husband’s divorce action, 
where wife answered praying denial of 
divorce and. allowance of permanent 
alimony and husband dismissed his pe- 
tition and trial was had on wife’s an- 
swer and cross-petition, evidence sus- 
tained finding that postnuptial agree- 
ment settling the property rights of the 
parties was fairly made and that it 
provided for a fair and equitable divi- 
sion of the property of both spouses 
so as to be binding on them. Gen.St. 
1935, 60-1506.—Perkins y. Perkins, 114 
P.2d 804, 154 Kan. 73. 

N.Y.Dom.Rel.Ct. In wife’s proceed- 
ing for support, husband’s testimony 
that he received a salary of only $20 
per week from family corporation 
which he controlled was so opposed to 
the probabilities and in its nature so 
suspicious as to be unworthy of be- 
lief, where testimony showed that sal- 
aries paid to others were larger than 
that allegedly paid to husband, who 
was master salesman. Laws 1933, ¢. 
482, § 92, subds. 2, 3, and subd. 1, as 
amended by Laws 1936, c. 346, § 6; 
Laws 1933, ec. 482, § 101, subd. 1; § 
131.—Anonymous vy. Anonymous, 22 N. 
Y.8.2d 4382.5 - P 

Husband’s testimony that he received 
but $20 per week from family corpo- 
ration which he controlled and by 
which he was employed as master 
salesman, and which paid to other 
salesmen from $25 to $35 per week and 
paid husband’s brother $25 per week, 
was not sufficient, in wife’s action for 
support, to overcome statutory pre- 
sumption that a husband is prima facie 
presumed to have sufficient means to 
support wife. Laws 19338, c. 482, 
131.—Anonymous v. Anonymous, 22 N. 
Y.S.2d 432. 

In proceeding for support, wife was 
not required to prove that she had no 
means of her own to support herself, 
where it did not appear that wife had 
unjustifiably abandoned husband and 
refused to return to his home, even 
though his conduct, condition, or be- 
havior be not such as to make it un- 
safe for her to continue to live with 
him. Baws 1933; ¢ 482," $9137," as 
amended by Laws 1936, c. 346, § 10.— 
Anonymous v. Anonymous, 22 N.Y.S. 
2d 432. 

N.Y.Dom.Rel.Ct, Where husband went 
to great pains to conceal his where- 
abouts from wife who was_ thereby 
deprived of her lawful right to lo- 
eate her husband and right to make his 
residence hers, and concealment frus- 
trated all attempts by wife to exercise 
and enforce valid rights of marriage 
status including support in any juris- 
diction wherein hushand could be lo- 
cated, husband’s concealment not only 
destroyed ‘any claim by him of aban- 
donment on wife's part, but established 
his own abandonment of the wife— 
Smith v. Smith, 29 N.Y.S.2d 469. 

In wife’s support proceeding, evidence 
established that at the time husband 
left wife, matrimonial domicile was in 
New. York City where both parties 
resided and had their home and where 
the marriage of the parties had taken 
place.—Smith v. Smith, 29 N.Y.S.2d 469. 
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Ala, Evidence sustained trial judge’s 
finding limiting award to wife for sep- 
arate maintenance to $75 per month.— 


Puckett v. Puckett, 200 So. 420, 240 
Ala. 607. 
Fla. In suit for separate main- 


tenance as well as in suit for divorce, 
plaintiff must show by good and suf- 
ficient testimony that the court has 
jurisdiction of the parties and the sub- 
ject matter and that grounds for di- 
vorce or separate maintenance exist, 
—Giddens v. Giddens, 1 So.2d 163. 
Neb. In action by wife for separate 
maintenance, wherein wife contended 
that her husband had used vile and in- 
sulting language to her, so that she 


Comp.St.192 
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N.J. Evidence that husband was not 
suitably supporting wife who was liv- 
ing apart from him established that 
husband did “refuse or neglect to main- 
tain and provide for her’ so as to 
entitle wife to a decree for a reasonable 
and proper allowance for her support 
and maintenance. N.J.S.A. 2:50-39.— 
Richman v. Richman, 18 A.2d 403, 129 
N.J.Eq. 114. ' 
N.J.Ch. Evidence in suit, for mainte- 
nance showed that husband resided in 
New Jersey at time of service of proc- 
ess upon him.—Greenspan y. Greenspan, 
18 A.2d 2838, 19 N.J.Misce. 153. 
Evidence in wife’s suit for mainte- 
nance showed that husband had aban- 
doned wife and refused or neglected to 
support her.—Greenspan v. Greenspan, 
18 A.2d: 283, 19 N.J.Mise. 153. 
Husband’s admission of having ob- 
tained a Mexican divorce while living 
in New York, coupled with failure to 
testify, was sufficient curroboration of 
wife’s testimony concerning abandon- 
ment if corroboration was required.— 
Greenspan y. Greenspan, 18 A.2d 283, 
19 N.J.Misc. 153. 
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Fla. In wife’s suit for separate 
maintenance where husband had re- 
fused to comply with order requiring 
him to pay temporary alimony and 
suit money and wife was thereby de- 
prived of fund to pay expenses of 
prosecution of suit, in order enlarg- 
ing time for taking testimony in the 
cause was not an abuse of discretion, 
notwithstanding wife’s application was 
not made until some six months after 
the cause was at issue and about three 
months after expiration of statutory 
time for taking testimony. Acts 1931, 
ce. 14658, § 46.—Giddens v. Giddens, 1 
So.2d 163. 

Ga. Whether wife was entitled to 
permanent alimony on ground of in- 
voluntary separation brought about by 
“cruel treatment’ of the husband was 
for jury. Code 1933, § 309-210.—Mell 
v. Mell, 9 S.B.2d 756, 190 Ga. 508. 


Ohio App. Whether or not an answer 
is filed to a petition for divorce and 
alimony or for alimony alone, the cause 
is an ‘‘adversary cause’ and must be 
submitted and determined on its mer- 


its.—Gasior v. Gasior, 35 N.H.2d 1021, 


67 Ohio App. 84 
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Ala. In wife’s proceeding for sepa- 
rate maintenance, court cannot divide 
property between husband and wife.— 
phate v. Wallis, 199 So. 844, 240 Ala. 
Decree awarding wife separate main- 
tenance does not affect wife’s dower 
right and wife cannot obtain its equiv- 


alent without a divorce, until husband’s. 


death. Wallis v. Wallis, 199 So. 844, 
240 Ala. 439, j 

Ga. A judgment for permanent ali- 
mony, rendered without jurisdiction of 
subject matter, is a mere nullity, and 
may be so held in any court, when it 
becomes material to the interests of 
the parties to consider it. Code 1933, 
§ 110-709.—Durden vy. Durden, 12 S.H. 
2d 305, 191 Ga. 404. 

Where husband moved to another 
state after wife’s suit for permanent 
alimony was instituted in Georgia, and 
husband obtained final divorce decree 
in the other state, and aliniony suit 
was subsequently dismissed, judgment 
for permanent alimony, obtained in 
second suit instituted in Georgia six 
months after dismissal of first suit, was 
subject to collateral attack by plea in 
bar interposed to petition for attach- 
ment as for a contempt of court for 
failure to pay alimony, and refusal on 
general demurrer to strike plea alleg- 
ing that judgment was void on ground 
that court was without jurisdiction of 
subject matter was not error.—Durden 
v. Durden, 12 §.H.2d 305, 191 Ga. 404. 

IlLApp. A decree of Appellate Court 
affirming decree dismissing husband’s 
divorce suit against wife who left hus- 
band’s home, and reversing decree 
granting separate maintenance to wife, 


was not “res judicata” of wife’s right 
subsequently to maintain action for 
separate maintenance after presenting 
herself at husband’s home and offering 
to remain there and resume marital 
relations, where it did not appear in 
former case that wife had made an ef- 
fort to return to her home and her 
husband, but. merely that wife had 
written husband a letter and that she 
had gone to his office and. requested 
that he drive her home.—Garvy y. Gar- 
vy, 33 N.H.2d 882, 310 Ill.App. 169. 

Kan. In husband’s divorce action 
where wife answered praying denial of 
divorce and allowance of permanent 
alimony and husband dismissed his pe- 
tition, and trial was had on. wife’s an- 
swer and cross-petition, that court 
found that wife was not entitled to 
alimony as such did not preclude the 
court from considering the property 
settlement which husband and wife had 
and from settling their 
property rights. Gen.St.1935, 60-1506. 
-—Perkins v. Perkins, 114 P.2d 804, 
154 ..Kan. 73. 

N.Y.Dom.Rel.Ct. Where husband 
was employed by family corporation 
which was a going concern at time 
wife applied for support, order for 
support would be based upon existing 
state of facts subject to modification 
when and if business collapsed. Laws 
1933, .c.. 482, § 92, subds. 2, 8, and 
subd. “1, as amended by Laws 1936, 
ce. 346. § 6.—Anonymous v. Anonymous, 
22. N-Y.S.2d 432, 

N.Y.Dom.Rel.Ct. An order requiring 
husband to support wife was vacated 
to permit hearing on the merits, on 
husband’s showing that marriage was 
invalid because wife. had a former hus- 
band living at time of marriage and 
made misrepresentations in certificates 
and records of marriage, and that hus- 
band believed that previous marriage 
could be regarded as ended because of 
previous husband’s abandonment. of 
wife, notwithstanding that husband had 
signed agreement acknowledging ex- 
istence of the marital relationship and 
liability for support.—Kroner v. Kro- 
ner, 23 N.Y.S.2d 670. 

An order cf Domestic Relations Court 
of the City of New York for the sup- 
port of a person on the basis of a void 
marriage is a nullity.w—Kroner v. Kro- 
ner, 23 °N.Y.S:2d 670. Las 

N.Y.Dom.Rel.Ct. Order requiring 
husband to contribute to. wife’s sup- 
port on ground husband’s alleged 
Florida. divorce decree was invalid for 
want of jurisdiction could be vacated 
by court and a new hearing granted 
to husband to give relief against fraud 
in the obtaining of the order if Flor- 
ida divorce decree were shown to_be 
valid.—Brewer v. Brewer, 24 N.Y.S. 
2d 6, denying application to vacate or- 
der 24 N.Y.S.2d 5, affirmed 21. N.Y.S. 
2d 154, 259. App.Div. 993. 


entered into, 


Where husband was ordered to con-' 


tribute to wife’s support on ground let- 
ter in evidence from wife to Florida 
attorney ‘was insufficient .to authorize 
attorney to appear for wife in hus- 
pand’s Florida divorce proceeding, and 
therefore that Florida divorce decree 
was invalid, affidavit and letters sub- 
mitted by husband on his application to 
vacate the order and for new hearing 
did not make any further showing of 
authorization to the attorney to ap- 
pear for wife which would warrant 
granting of husband’s_ application.— 
Brewer v. Brewer, 24 N.Y.S.2d 6, de- 
nying ‘application to vacate order 24 
N.E.2 affirmed 21 N.Y.S.2a 154, 
259 App.Div. 993. 

N.Y.Dom.Rel.Ct. Orders for support 
are entered by Family Court Division 
only either upon duly acknowledged 
written agreement of parties or after a 
formal hearing of allegations of a duly 
verified petition and of sworn proofs 
in conformity with rules of evidence, 
and there is a right of appeal there- 
from, upon a printed record, to the 
Appellate Division of the Supreme 
Court. Laws 19338, c. 482, §§ 58, 128, 
129.—-Anonymous y. Anonymous, 24 N, 
Y¥.S:2d 613. 

N.Y.Dom.Rel.Ct. Where no_ action 
had been instituted for annulment of 
the marriage of a man only 15% years 


‘allegedly struck 
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of age at the time of marriage, the 
marital relationship existed between 
the parties to such marriage, and court, 
having jurisdiction over the parties, 
might enter an order for the support of 
the wife and child. Domestic Rela- 
tions Law, § 7, subd. 1; 15-a.— 
Anonymous v. Anonymous, 29 N.Y.S. 
2d 331, 176 Mise. 850. 

In wife’s proceeding to secure sup- 
port for herself and child, where it ap- 
peared husband, who was under 18 
years of age, had no means with which 
to support wife and child and was un- 
likely to secure employment in the im- 
mediate future, the proceeding was re- 
served generally with leave to the wife 
to renew in the event of a change in 
husband’s financial condition.—Anony- 
mous v. Anonymous, 29 N.Y.S.2d 331, 
176 Mise. 850. 

_Tenn.App. A disposition of posses- 
sion of spouses’ home property by pro- 
vision of decree reversing a decree 
granting wife divorce that spouses had 
equal rights in such property and pos- 
session thereof, if husband elected to 
avail himself of such possession, and 
that chancery court would maintain 
case on docket, so that husband might 
protect his right to property was equi- 
table—Loy vy. Loy, 151 S.W.2d 178. 

A decree reversing a decree granting 
wife divorce and providing that spouses 
should have equal rights in their home 
property and possession thereof, if 
husband elected to avail himself of 
such possession, was not erroneous as 
depriving husband of his present in- 
terest in property as tenant by en- 
tirety with yite, as title thereto was 
not disturbed, but only right to pos- 
session thereof was disposed of by 
decree.—Loy v. Loy, 151 S.W.2d 178. 
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Ala. Separate maintenance allowance 
to wife of $30 a month which was 
more than half of husband’s cash in- 
come was unauthorized where wife 
lived with son to whom she was like- 
ly to pay the support money, husband 
had offered to take wife back in home 
where she had been for 50 years, and 
$200 a year with $100 for attorney’s 
fee of wife would be sufficient allow- 
ance.—Wallis v. Wallis, 199 So. 844, 
240 Ala. 439. ; 


Ala. Separate maintenance allowance 
to wife is based upon husband’s earn- 
ings or income and earning capacity 
not upon. the corpus of his estate.— 
Pane v. Wallis, 199 So. 844, 240 Ala. 

39. 

Ala. Before placing on husband, who 
wife, the burden of 
separate maintenance, the conduct of 
the wife was to be considered in deter- 
mining the amount of provision to be 
decreed in her favor.—Puckett v. Puc- 
ket, 200 So. 420, 240 Ala. 607. 

The mere failure of wife, who was 
seeking separate maintenance from her 
husband, to contribute to the peace and 
happiness of the home would not justify 
the husband in committing actual vio- 
lence on her person, but, in determin- 
ing amount of provision to be made to 
wife, she could not be regarded as en- 
tirely blameless if while living with the 
husband, without provocation from him, 
she was inconsiderate or disrespectful 
in her attitude toward him, or if she 
habitually pursued a course of conduct 
calculated to vex and harass a reason- 
ably indulgent husband.—Puckett  v. 
Puckett. 200 So. 420,° 240 Ala. 607. 

In determining the amount of provi- 
sion to be decreed in favor of wife, 
overindulgence is not to be shown to a 
wife whose husband has given her 
grounds for separate maintenance, when 
her own failure to act the part of a 
dutiful wife has helped to put her in 
the position of ‘having the law on her 
side”, and such misconduct on the part 
of the wife may be considered as in a 
measure palliating the offense of the 
husband, and as abridging the wife's 
claim to allowance from him for sep- 
arate maintenance.—Puckett vy. Puckett, 
200 So. 420, 240 Ala. 607. 

Conn, The measure of husband’s duty 
in wife’s direct equitable action against 
him for support is support to which 
she is entitled under marital contract, 


§ 901 


not merely that which selectmen would 
be required to provide for pauper.— 
Ae v. Hein, 18 A.2d 374, 127 Conn. 

Generally, husband against whom 
wife brings direct equitable action for 
support must provide, within reason- 
able limits of his ability, for her sup- 
port and happiness, as well as mere 
bodily shelter and food.—Hein y. Hein, 
18 A.2d 374, 127 Conn. 503. 

Iowa. Where husband allegedly 
earned $118 per month, allowance of 
$12 per week for separate maintenance 
of wife and three’ children was proper. 
—Williams v. Williams, 297 N.W. 294. 

N.J.Ch. There is no hard and fast 
rule as to amount husband should con- 
tribute to support of wife and children, 
but each case must be judged by its 
own particular facts—Greenspan_ vy. 
CecenPeeD: 18 A.2d 283, 19 N.J.Misc. 


Pa.Quar.Sess. A man’s first duty is 
to his wife and family. Necessary ex- 
penses in one’s business must, of 
course, be first paid before there is any 
net income for the family’s support, 
but expenditures, merely for his own 
convenience rather than of necessity 
cannot be deducted in such an amount 
as to deprive his wife and child of rea- 
sonably adequate support,—Common- 
wealth vy. Saunt te ye Berks 237. 8 
nk 


§ 

_ N.¥.Dom.Rel.Ct. The statute declar- 
ing a husband to be chargeable with 
the support of his wife if possessed of 
sufficient means or ability to earn such 
means is declaratory of the common- 
law doctrine that husband’s faculties 
or his source of support for alimony 
are his capabilities of maintaining. a 
family, ordinarily consisting of his in- 
come from whatever source derived, 
and, if he refuses to acquire income, 
the sum which he might obtain by due 
exertion. Laws 1933, ec. 482, 
subd. 1—Anonymous v,. Anonymous, 22 
N-Y.S.2d! 432. 

Under statute declaring husband to 


be chargeable for support of wife if | 


possessed of sufficient means or ability 
to earn such means, court is authorized 
to predicate a support order upon po- 
tential earning capacity and to deter- 
mine that the fair amount required for 
support exceeds _husband’s salary, 
where it is so inadequate as to satisfy 
court that such salary is merely color- 
able but the court js not required to 
determine whether salary is collusively 
low but only that such compensation 
is in fact less than what the husband 
is able to earn for discharge of duty 
to support his wife. Laws 1933, ¢. 
482, § 101, subd. 1.—Anonymous V4, 
Anonymous, 22 N.Y.S.2d 432. 


Alleged liabilities for business loans 


from friends could not be considered in 
determining amount of support to be 
given wife, where it did not clearly ap- 
pear that the husband rather than 
family corporation which he controlled 
was the primary debtor. Laws 1933, ¢. 
482, § 92, subds. 2, 3, and subd. 1, as 
amended by Laws 19386, ¢. 346, § 6; 
Laws 1933, c. 482, § 101, subd. 1: 
§ 131.—Anonymous v, Anonymous, 22 
N.Y.S.2d 432. : 

Where wife was afflicted with Adis- 
sion’s disease, requiring medical at- 
tention, husband was required to pay 
$15 weekly for support, which sum in- 
cluded allowance of $5 per week for 
medical treatment subject to modifica- 
tion. Laws 1933, c. 482, § 92, subhds, 
2, 3, and subd. 1, as amended by Laws 
1936, c. 346, § 6; Laws 19338, ¢c. 482) 
§ 101, subd. 1; § 181.—Anonymous y. 
Anonymous, 22 N.Y.S.2d 432. 

Pa.Quar,Sess. The question of what 
constitutes a proper and _ reasonable 
allowance for a wife and child de- 
pends on a variety of circumstances. 
Items to be considered are the hus- 
band’s means, his resources, or his 
ability to pay; the needs of his wife 
and child, as measured by their con- 
dition and station in life; the sep- 
arate property and income of his wife, 
if any; as well as the misconduct of 
the husband and the obligations of the 
husband to support other members of 
his family.—Commonwealth y, Schaef- 
fer, 32 Berks 237. 
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Neb. Where it appeared that hus- 
band had realty worth $27,000, but 


there was some doubt as to the income 
which it produced, an allowance to wife 
of $40 a month for separate mainte- 
mance was too high, and would be re- 
duced to $25 a month.—Sinn v. Sinn, 
me2o4 NW. 381. : 
-.  -Pa.Quar.Sess. Where a man is sepa- 
rated from his wife without fault on 
her part, and has an annual income of 
between $9,000 and $10,000, an order of 
$175 per month for the support of his 
j wife and 14-year-old son is not exces- 
Schaeffer, 32 


 sive—Commonwealth v. 
Seae Berks 237. 
op 7 § 903 


Ga. Where husband was required by 
decree to pay wife certain sum monthly 
as long as she remained single and on 


contempt on ground that he had the 
entire month within which to pay ali- 
mony for month, and that he could not 
im’ contempt before end of month. 
30-213.—Hs- 


husband of contempt for failure to pay 
pete alimony pursuant to decree on 
ground that the wife cohabited with 
another man. Code 1938, §§ 30-210(3), 

( Meera pew v. Eskew, 14 


“Md. Where decree for alimony with- 
iv i husband’s 
) wife’s 
ipliance with requirement that she 
nvey certain realty to her husband, 
mony did not accrue until convey- 


nee of the realty to husband by trus- 
tee appointed by the court on _ wife’s 
failure to convey.—Winkel vy. Winkel, 
5 A.2d 914. 
Commonly, decree for alimony or 
intenance is effective from the time 
its passage, but the ,court may 
x the time at which alimony is to be- 
gin at either before, with, or after the 
pope or WP decree.—Winkel v. Winkel, 
Minn. A husband who has available 
income may be punished as for con- 
tempt for disobedience of an order to 
- pay temporary alimony awarded in an 
action for separate maintenance.—Dahl 
Dahl, 298 N.W. 361. 
The statute providing -that if a hus- 
band has an income from any source 
Sufficient to enable him to pay aili- 
mony, and he fails and refuses to pay 
eee alimony, a court may order him to 
jay such alimony, and if he disobeys 
'; the order, he may be punished as for 
~ contempt, does not require that there 
be a further order that husband should 
omply with order making the award of 
imony before he can be found guilty 
f contempt. Mason’s Minn.St.1927, § 
~8604.—Dahl v. Dahl, 298 N.W. 361, 
In action by wife against husband 
for separate maintenance, evidence sus- 
bey _ tained finding that husband was guilty 
enol contempt for failure to obey an 
fi order directing him to pay temporary 
alimony to the wife.—Dahl v. Dahl, 298 
me NW SOL. 
‘y Where husband’s disobedience of an 
order in separate maintenance action, 
: awarding wife temporary alimony, 
prejudiced wife’s remedy, husband 
could, in the court’s discretion, be pun- 
ished under statute by imprisonment. 
Mason’s Minn.St.1927, § 9794.—Dahl y, 
‘Dahl, 298 N.W. 361. 
A sentence of 30 days in jail imposed 
on husband for failure to obey an order 
in separate maintenance action, requir- 
s ing him to pay temporary alimony, was 
an within court’s power and was not ex- 
cessive. Mason’s Minn.St.1927, § 9794, 
» —Dahl vy. Dahl, 298 N.W. 361, 
a, N.J.Ch. A wife has no vested right 
to recover unpaid arrearages of Ali- 
mony or maintenance, as it is always 
within the power of a court of chancery 
Ag to modify its original order with retro- 
S active effect, and thus reduce the 
5 amount of unpaid arrearages, or extin- 
guish them entirely, and hence a court 
of chancery has authority to decline to 
make orders facilitating collection of 
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such unpaid arrearages. 
37, 2:50-39.—Duffy v. Duffy, 19 A.2d 
236, 19 N.J.Mise. 332. 

A process of execution to enforce 
alimony and maintenance decrees does 
not issue as of course, but only on the 
special order of the chancellor, and it 
will not be ordered unless equitably 
justified. N.J.S.A. 2:29-58.—Duffy v. 
Duffy, 19 A.2d 236, 19 N.J.Mise. 332. 

Where wife who had been awarded 
allowance for support of herself and 
daughter in separate maintenance ac- 
tion made no effort to collect arrear- 
ages from her husband during the last 
six years of his life, though he re- 
mained within the jurisdiction, and 
though no obstacle stood in the way of 
her taking proceedings against him, 
and the daughter of the parties became 
self-supporting before the husband 
ceased making payments, and shortly 
after he ceased making payment she 
reached the age of 21 years, the wife 
was “estopped” to collect the arrear- 
ages from husband’s executors after his 


death. Nid vA) 2 750237)" 2':5 023.9.— 
Duffy v. Duffy, 19 A.2d 236, 19 NJ. 
Misc. 332. 


In , determining whether a wife is 
entitled to collect arrearages of al- 
lowances for support and maintenance, 
a Court of Chancery exercises a sound 
discretion based. on equitable principles. 
N.J.S.A. 2:50-87, 2:50-39.—Duffy_v. 
Duffy, 19 A.2d 236, 19 N.J.Mise. 332. 

N.Y.Dom.Rel.Ct. Husband who ad- 
mittedly failed to pay for support of 
wife in accordance with decree, was 
directed to comply with order and to 
pay in addition $5 per week on the ar- 
rears and furnish a cash bond of $1,- 
000, and in default of furnishing the 
bond, was subject to commitment to 
city prison for period of six months.— 
Smith v. Smith, 29 N.Y.S.2d 469. , 


N.C. In contempt proceeding for dis- 
obedience of court order directing pay- 
ment of a sum certain for the sub- 
sistence of defendant’s wife and child, 
in accordance with statute providing 
for alimony without divorce, where de- 
fendant alleged a lack of funds and in- 
ability to obtain funds with which to 
comply with such order, findings of 
fact as to funds of which defendant 
was possessed and as to defendant’s 
earning capacity, in addition to find- 
ing as to entry of order and noncom- 
pliance therewith, were necessary to 
support conclusion that failure. to com- 
ply with coxzrt order was ‘wilful and 


contemptuous’. C.S. § 1667.—Smith- 
pee BSE BES EA2 11 8.H.2d 455, 218 


The mere right of husband, as stat- 
ed in court order, to move at any time 
for the modification of the order di- 
recting payment of a sum certain for 
wife’s subsistence and husband’s fail- 
ure to seek such modification did not 
support court’s conclusion in contempt 
proceeding that husband’s failure to 
comply with order was “wilful and 
contemptuous”.—Smithwick vy, Smith- 
wick, 11 S.H.2d 455, 218 N.C. 503. 


In contempt proceeding for husband’s 
disobedience of court order to pay a 
sum certain for wife’s subsistence, the 
record, showing no findings of fact ag 
to husband’s property, earning capaci- 
ty, or financial ability to comply with 
the order, was insuflicient to support 
a judgment for contempt under stat- 
ute providing for punishment for con= 
tempt of any person guilty of wilful 
disobedience of court order or process. 
CS. § 978(4).—Smithwick v. Nmith- 
wick, 11 8.E.2d 455, 218 N.C. 503. 


Ohio App. In a contempt proceeding 
for failure to pay installments of ali- 
mony, the jurisdiction of the trial court 
to make the original order may be at- 
tacked either directly or collaterally.— 
Pellegrino ‘v. Pellegrino, 36° N.B.2d 3. 


In contempt proceeding arising out 
of husband’s failure to pay wife ali- 
mony, where husband’s source of in- 
come was from the Industrial Commis- 
sion of Ohio, trial court had no juris- 
diction to make an _ order effective 
against the Industrial Commission 
which was not a party to the proceed- 
ing and could not properly be brought 
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gm 
tered against a husband for the am 
of arrearages in various orders of sup 


county court to appoint a receiver or 
trustee to sell the real estate of her 
husband to enforce payment of moneys 
due her, a rule to show cause granted 
on the husband wag discharged and the 
costs placed on the county for the 
reason that the county court is with- 
out jurisdiction in the matter.—Com- 
monwealth ex rel. vy. Brenneman, 88 P. 
L.J. 364. 

Pa.Quar.Sess. On a wife’s petition to 
have a prior order of Court (47 Dauph. 
283) vacating a support order an- 
nulled, and the support order rein- 
stated, the record indicated: that on 
September 27, 1933, the husband and 
wife entered into a separation agree- 
ment wherein the wife, in consideration 
of the husband’s conveying to her a 
certain property, released him from 
all obligation for further support; that 
in November, 1933, the parties resumed 
cohabitation for ten days when the wife 
terminated the marital relations; that 
in March, 1934, the wife secured a 
Court order of $40.00 per month, the 
separation agreement not having been 
offered in evidence in that proceeding; 
and that the husband has not complied 
with the portion of the last order of 
Court (47 Dauph. 283) requiring him 
to pay the arrearages on the original 
support order: Held, that the separa- 
tion agreement is an executed contract, 
and was not abrogated by the brief re- 
Sumption of marital relations; the rule 
to annul the order vacating the sup-. 
port order must, therefore, be dis- 
charged; the husband may, however, 
be brought into Court on a charge of 
contempt of Court, for failure to pay 
the arrearages.—Commonwealth  y. 
Wike, 49 Dauph. 269. : ; 
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Ga, An instruction in wife’s suit for 
alimony, that if jury found for chil-. 
dren jury should fix an allowance which 
would be sufficient to provide for their 
maintenance, protection, and education 
until their majority, was erroneous, 
notwithstanding statutory provision 
that until majority it is duty of father 
to provide for maintenance, protection, 
and education of child, since such prin- 
ciple should be given to jury: with 
proper explanation of discretion vested 
in jury. Code 1933, §§ 30-207, 74-105. 


‘—Mell v. Mell, 9 S.H.2d 756, 190 Ga. 


508. 


Ga. Both pending suits granting a 
divorce and pending suits granting ali- 
mony without a divorce and thereaft- 
er. judges of superior courts are em- 
powered by statute to determine the 
custody of minor children, Code, §§ 30- 
127, 30-206, 30-213.—Kniepkamp vy. 
Richards, 16 S.B.2d 24, ; 


Iil.App. Where’ wife was granted 
separate maintenance and custody of 
children with right of visitation to the 
husband who sought to compel the wife 
to secure a divorce, and wife was not 
shown to be unfit to have custody. of 
children but refused to let husband see 
children, court was not warranted in 
granting an order taking the custody 
of the children from the wife and 
placing them in an institution’ rather 
than, disciplining wife for failure to 
obey decree.—Doyle v. Doyle, 33 N.W.2d 
507, 309 Ill.App. 454. 

N.Y.Dom.Rel.Ct. Where no_ action 
had been instituted for annulment of 
the marriage of a man only 15% years 
of age at the time of marriage, the 
marital relationship existed between the 
parties to such marriage, and court, 
having jurisdiction over the parties, 
might enter an order for the support of. 
the wife and child. Domestic Relations 
aw, § A subd, 1; oe We Dahan 

us v. Anonymous, -Y.S.2 
176 Mise, 850.” Siti 

In wife’s proceeding to secure sup- 
port for herself and child, where it 
appeared husband, who was under 18 


years of age, had no means with whieh — 


to support wife and child and was un-> 


port for his wife from whom be was 
separated and the wife petitioned the ~ 
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_ likely to secure employment in the im- 


mediate future, the proceeding was re- 
served generally with leave to the wife 
to renew in the event of a change in 
husband’s financial condition.—Anony- 
mous v. Anonymous, 29 N.Y.S.2d 331, 
176 Mise. 850. 
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Ala. Decree awarding separate main- 
tenance to wife should not tie up all 
husband’s operations by creating a lien 
on all property of husband, and if a 
lien should be granted, it should de- 
scribe property with sufficient particu- 
larity —Wallis v. Wallis, 199 So. 844, 
240 Ala. 439. 

Where husband owned farm of 340 
acres assessed at $1,220 and small 
amount of live stock and.farm equip- 
ment and had about $4,000 in cash, 
decree awarding separate maintenance 
should limit, lien granted to the 340 
acres of land.—Wallis v. Wallis, 199 
So. 844, 240 Ala. 439. 

Ala. If separate maintenance allow- 
ance awarded wife is not paid as di- 
rected, collection may be enforced out 
of any property subject to payment of 
husband’s debts,—Wallis vy. Wallis, 199 
So. 844, 240 Ala, 439. 

Ga. Where wife instituted suit for 
alimony. and husband thereafter moved 
to alepema and obtained divorce, and 
first alimony suit was dismissed, and 
wife instituted “renewal” suit for ali- 
mony, an order, to which there was no 
exception, setting aside dismissal of 
first alimony suit and reinstating first 
alimony suit, was within jurisdiction 
of trial court, whether or not court had 
discretion to set aside dismissal and 
to reinstate first suit after term, and 
hence grant of alimony, to which there 
was no exception, was not void for 
want of jurisdiction as to subject mat- 
ter, and husband could be held in 
contempt for failure to pay such_ali- 
mony.—Durden y. Durden, 12-8.H.2d 
305, 191 Ga. 404. 

N.J. Where order called upon _ re- 
spondeht who had been operating hus- 
band’s store under direction of person 
sequestering property in maintenance 
proceeding to pay sum of money, al- 
leged to be due to receiver and which 
Court. of Chancery had directea re- 
spondent to pay, inability to comply 
with order in that he was unable to 
make payment was complete answer to 
charge of contempt.—Trautwein y. 
Trautwein, 18 A.2d 265, 129 N.J.Eq. 90. 

In contempt proceeding against per- 
son operating husband’s store under 
direction of person sequestering proper- 
ty in maintenance proceedings for fail- 
ure to pay over money to receiver in 
accordance with Chancery Court’s or- 
der, respondent’s affidavit stating in- 
ability to pay must be accepted as 
true in absence of contradictory evi- 
dence.—Trautwein vy, Trautwein, 18 A, 
2d 265, 129 N.J.Ha. 90 

N.J.Ch. Where there was due and 
owing to wife from husband, under 
order in suit for maintenance, support 
money pendente lite, and there had 
since accrued a certain sum for un- 
paid support money, costs, and coun- 
sel fees, the wife was a “creditor” 
entitled to bring a suit to set aside 
alleged fraudulent conveyances by the 
husband. N.J.S.A.  2:29-57.—Basking- 
er v. Baskinger, 18 A.2d 845, 129 N.J. 
Eq. 224. 

In suit by wife against husband 
and others to set aside as fraudulent 
eertain conveyances, evidence sustained 
contentions ,of wife that conveyances 
were consummated in order to prevent 
the eollection by wife of support mon- 
ey awarded in suit for maintenance. 
N.J.S,A.. 2:29-57.—Baskinger v.. Bask- 
inger, 18 A.2d 845, 129 N.J.Hq. 224. 


In suit by wife against husband 
and others to set aside conveyances 
by husband as fraudulent and as 
made by husband in order to avoid 
payment of support money to wife 
in accordance with decree in main- 
tenance ‘suit, vice chancellor would 
merely determine that conveyances 
were fraudulent and impress a lien 
on the husband’s interest and leave 
further proceedings to be brought in 
the maintenance suit. N.J.S.A. .2:29- 
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57.—Baskinger v. Baskinger, 18 A.2d 
845,129 N.J.Eq. 224. 

S.C. The enforcement of an alimony 
decree differs radically from enforce- 
ment of an ordinary money judgment 
in that in the latter case, with cer- 
tain exceptions, enforcement may be 
had by execution against property 
only, whereas in case of decree for 
alimony, a defaulting husband may be 
imprisoned for contempt if he fails to 
make payment in accordance with 
terms of decree.—Johnson y. Johnson, 
13 S.H.2d 593. 
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Ark. Where court had jurisdiction of 
subject matter and parties on date 
when its original decree was entered 
awarding maintenance to wife and chil- 
dren, wife’s subsequent attempted dis- 
missal in vacation of the action was 
ineffectual in thereafter depriving court 
of jurisdiction to modify decree, since 
statute provides that plaintiff may dis- 
miss any “suit” but does not provide 
fer dismissat of a judgment or decree 
in vacation. Pope’s Dig. § 1486.—Shu- 
man v. Irby, 147 S.W.2d 358. 

Conn. A motion to modify judgment 
providing for support of wife cannot 
take the place of an appeal and should 
not be entertained unless it appears 
that a substantial change has, occurred 
in situation of parties since entry of 
judgment.—Hein v. Hein, 18 A.2d 374, 
127 Conn, 503. 

Where no appeal was taken from 
judgment awarding support to wife, and 
within four months husband moyed to 
modify the judgment, motion was prop- 
erly denied -in absence of intervening 
substantial change in parties’ financial 
circumstanees.—Hein y. Hein, 18 A.2d 
874, 127 Conn. 503. 

Ill.App. On hearing of husband’s pe- 
tition for reduction of amount. of 
monthly payments of alimony and sup- 
port, a conversation between wife and 
an attorney acting for the husband to 
effect that husband did not intend to 
keep up the payments but desired to 
obtain a divorce, was admissible as 
material to contention of wife that hus- 
band’s effort to have payments réduced 
sprang: from a plan to force a divorce 
upon the wife rather than from hus- 
band’s inability to continue the month- 
ly payments for reasons assigned by 
the husband.—Hoover vy. Hoover, 30 N. 
H.2d 940. 307 IllLAnp. 590. 


‘re court has jurisdiction anu au- 
thority to alter provisions of a decree 
respecting payments of alimony or sep- 
arate maintenance, where a change in 
circumstances or conditions of either 
party so requires.—Hoover v. Hoover, 
30 N.B.2d 940, 307 Ill.App. 590. 


The alteration of an order respecting 
payments of alimony or separate main- 
tenance rests in sound discretion of 
trial court, and unless record shows 
an abuse of that discretion, such order 
will generally not be disturbed on re- 
view.—Hoover vy. Hoover, 30 N.H.2d 940. 
307 Ill.App. 590. 


A modification of decree which re- 
quired husband to pay for wife’s main- 
tenance $200 a month, by reducing 
amount to $100 a month, was an abuse 
of discretion, under evidence’ that 
husband’s drawing accounts from 1931 
to 1940 as member of law firm were 
approximately $14,000 a year, that his 
total receipts from 1927 te March, 
1940, amounted to $187,000 that he was 
50 years old at time of modification, 
that he had built a $13,000 home for a 
woman with whom he was living and 
whom he had taken on expensive trips, 
and that the wife required the sum of 
$200 for necessities and maintenance 
of her modest apartment.—Hoover Vv. 
Hoaxen, 30 N.H.2d 940, 307 Lll.App. 


A husband was not entitled to mod- 
ification of decree which required him 
to pay $200 a month for maintenance 
of wife on ground that decree was 
based upon support of wife and a 
daughter who had _ since become of 
age, where decree awarded $200 a 
month “for the complainant for ali- 
mony and- support’ and no mention 
was made of the daughter except that 
she was placed in custody of the wife, 
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—Hoover v. Hoover, 30 N.E.2d 940, 307 
Ill.App. 590, 


A wife was not entitled to modifica- 
tion of decree which required husband 
to pay her $200 a month for mainte- 
nance, notwithstanding wife had diffi- 
culty in getting along on such amount, 
and husband’s earnings during 10 years 
prior to petition for modification would 
have warranted a substantial increase, - 
where husband contended that he was 
discharged from a law firm and was 
unemployed.—Hoover y. Hoover, 30 N. 
H.2d 940, 307 Ill.App. 590. , 


Md. Where original decree for ali- 
mony without divorce made the award 
‘pending further order of the court”, 
court could modify such decree by 
decreasing alimony as of date of filing 
of wife’s petition for increase in ali- 
mony, and not merely as of date of 
the decree of modification—Winkel v. 
Winkel, 15 A.2d 914. 

In decree granting wife alimony 
without divorce, recital that award was 
“pending further order of the court” 
was a reservation of right and power 
to change or stop the allowance when- 
ever the known circumstances of the 
De eat cca Elve econ for such 
quitable redress.—Winkel v. inkel, 
15 A.2d 914. aa 

Allowance of alimony to wife with- 
out divorce should be increased if hus- 
band’s faculties are improved and’ re- 
duced if they decline.—Winkel v. Wink- 
el, 15 A.2d 914. 

In awarding alimony, the chancellor 
must act in the present in reference 
to a variable ability to support, and 
alimony may not be allowed if hus- 
band has neither tangible property, in- 
come nor earning capacity, but may be 
allowed if husband should later’ ac- 
quire faculties, and if alimony. be 
awarded and faculties should increase, 
decline, or utterly fail, alimony may 
be varied accordingly or rescinded.— 
Winkel v. Winkel, 15 A.2d 914, 

The doctrine of relative adjustment 
to contemporaneous faculties in fixing 
alimony rests upon the mutual rights 
and obligations of the parties, which — 
they assumed for the duration of their 
lives, as well with reference to their 
children as to themselves.—Winkel vy. 
Winkel, 15 A.2d 914, 

Where alimony is allowed, alone or 
in divorce decree, court’s jurisdiction as 
to alimony is continuing, whether re- 
served or not, and so much of the. 
decree as relates to alimony may be 
changed from time to time and allow- 
ance increased, decreased, or otherwise 
modified to conform to changed condi- 
tions —Winkel v. Winkel, 15 A.2d 914. 

The court may modify a decree for 
alimony with respect to unpaid install- 
ments of past-due alimony, subject to 
exceptions created by special cireum- 
stances, as absence of the husband 
from the jurisdiction or some other 
particular reasons shown.—Winkel y, 
Winkel, 15 A.2da 914, 

Where original decree awarded wife 
$12 a week alimony without divorce, 
and husband did not pay alimony, but 
wife collected rent from husband® in 
excess of rental value of property oc- 
cupied by husband, and, on wife’s peti- 
tion for increase in alimony, evidence 
indicated that husband’s faculties were 
insufficient to pay $12 a week, wife was 
entitled to alimony at $12 a week only 
from time when. wife ceased to re- 
ceive rentals to time of filing the peti- 
tion for increase and thereafter at $4 
pee week.— Winkel v. Winkel, 15 A.2d 


Where it did not clearly appear that 
husband’s lessened faculties, rather 
than recalcitrancy, were the cause of 
his uninterrupted refusal to pay ali- 
mony to wife, his contumacy precluded 
him from _ successfully seeking abate- 
ment for defaults in payments occurring 
before wife filed petition for increase in 
suoony oninkel v. Winkel, 15 A.2d 

14, 

In proceeding by wife to modify and 
enforce award of alimony without di- 
voree, evidence held to establish that 
rental paid by husband for occupancy 
of wife’s property was in excess of 
rental value and that wife waived pay- 


ment of then accrued installments of 
eo abel y. Winkel, 15 A.2d 


‘Mich. Where circuit court entered 
decree granting a wife separate main- 
_ tenance for two years, a provision in 
decree that either party could apply to 
the court for further directions as cir- 
ie’ cumstances might require did not over- 

- come definite provisions in decree limit- 
ing the time for payment of separate 
maintenance and did not operate as a 
reservation of jurisdiction over case. 
 Comp.Laws 1929, § 12794.—Binkow v. 
 Binkow, 299 N.W. 734, 298 Mich. 609. 
Where circuit court, on wife’s peti- 


provisions 
whereby the court retained jurisdiction 
ver the case, and, at hearing on wife’s 
ubsequent petition for extension of 
ecree, no evidence was offered show- 
ng new or changed conditions, circuit 
court was not authorized to extend de- 
ree for another two-year period. 
Comp.Laws 1929, § 12794.—Binkow vy. 
Binkow, 299 N.W. 734, 298 Mich. 609. 
 NJ.Ch. A wife has no vested right 
recover unpaid arrearages of ali- 
ny or maintenance, as it is always 
‘within the power of a court of chancery 
to modify its original order with re- 
oactive effect, and thus reduce the 
mount of unpaid arrearages, or ex- 
tinguish them entirely, and hence a 
ourt of chancery has authority to de- 
ne to make orders facilitating col- 
tion of such unpaid arrearages. N. 
A. 2:50-37, 2:50-39.—Duffy v. Duf- 
9 A.2d 236, 19 N.J.Misc. 332. 
p m.. An application for 
dification of order for support. of 
fe or a hearing for purpose of vacat- 
g the order may be made and may be 
anted if there has been a change of 
cumstances, but where there was 
thing to show a change of circum- 
stances, application to set aside order 
on ground that defendant was not rep- 
resented by counsel when the order was 
entered would be denied.—Camhi vy. 
mhi, 25 N.Y.S.2d 559. 
Ohio App. An application to modify 
-an order for the payment of alimony 
will not be permitted to take the place 
of proceedings in error.—Pellegrino y. 
llegrino, 36 N.E.2d 3. 
It is always a requisite for modifica- 
_tion of a continuing order to pay ali- 
ony that the application set out and 
_ the evidence substantiate a changed 
- condition as a predicate for modifica- 
ha anes v. Pellegrino, 36 N.E. 
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The refusal to modify an order re- 
uiring payment of alimony was not 
, ‘rror where there was no evidence of 
‘any Changed condition upon which a 
_ wmodifieation could be predicated.—Pel- 


_._ Pa.Quar.Sess. peti- 
i ion to suspend a.temporary order for 
the support of his wife and child, it 

was alleged that the wife, prosecu- 
trix, left the defendant without cause, 

and that the defendant is willing and 
able to support the child. The testi- 
rea mony indicated, inter alia, that while 
the prosecutrix and the defendant were 

_ living at the home of the defendant’s 
- mother, the prosecutrix left because the 

- defendant drank too much beer and 

- came home drunk several times, be- 
cause she caught him at an apartment 

where a drinking party was going on, 
and saw him coming out of a room 

-. with two girls, because the defendant 
Was running around’ with another wo- 

man for about a year, because the 

defendant carried contraceptives to 
work, and because the defendant re- 

v) fused to establish a separate home, al- 
ie ‘a though he was earning $1200 a year. 
Jt also appeared that if the defendant 
--—-were to have custody of the child, she 

_--_~. -would be in the care of his mother who 

is 70 years of age. Held, that the tem- 

; porary order of support should be con- 

5 tinued until the parties are divorced, or 

H the defendant makes a bona fide offer 

to take his wife and child to such a 
home as his circumstances will permit. 

“a cata v. Sitler, 49 Dauph. 


8.0. A court of equity has the pow- 


h change oe 
alimony originally granted for wife’ 
support by a domestic decree for ali- 
mony as the altered circumstances of 
parties show to be equitable and nec- 


essary.—Johnson v. Johnson, 13 S.E. wer) eh 


2d 593. 

In South Carolina, alimony decrees, 
even though they be deemed “‘final’’ 
when rendered, are subject to modi- 
fication on a proper showing of al- 
tered financial circumstances, and this 
modification may operate prospective- 
ly as well as retroactively with ref- 
erence to installments.—Johnson  v. 
Johnson, 13 S.H.2d 593. 


: § 917 
App.D.C. An appellate court has in- 
herent power to issue a maintenance 
order pending appeal in a matrimonial 
proceeding.—Brown v. Brown, 121 F.2d 


Where motion for rule to show cause 
why husband should not be adjudged 
in contempt for failure to comply with 
maintenance order issued by appellate 
court pending appeal in matrimonial 
proceeding was signed by attorney of 
the appellant wife, an affidavit in sup- 
port of the motion was not necessary.— 
Brown v. Brown, 121 F.2d 101. 

Motion for rule to show cause why 
husband’ should not be adjudged in 
eontempt for failure to comply with 
maintenance order issued by appellate 
court pending appeal in matrimonial 
proceeding sufficiently notified husband 
of charge against him.—Brown  v. 
Brown, 121 F.2d 101. 

Ill.App. The alteration of an order 
respecting payments of ‘alimony or 
separate maintenance rests in sound 
discretion of trial court, and unless 
record shows an abuse of that discre- 
tion, such order will generally not be 
disturbed on review.—Hoover v. Hoover, 
30 N.E.2d 940, 307 Il App. 590. 

Kan. Where husband instituted. di- 
vorce suit against wife, and she filed 
a cross-petition for permanent alimony 
and the setting aside of a post-nuptial 
agreement, and when the cause came 
on for trial, the husband dismissed his 
petition, and trial was had on_wife’s 
answer and cross-petition and hus- 
band’s reply and answer, and trial court 
rendered judgment denying wife’s di- 
vorce and holding that post-nuptial 
agreement was binding, and wife was 
financially able to pay a reasonable at- 
torney fee and her expenses of prepar- 
ing for the trial, trial court did not 
err in denying wife’s motion for allow- 
ance for attorney’s fees, ete., and she 
was denied any allowance on unsuccess- 
ful appeal to the Supreme Court. Gen. 
St.1935, 60-1507.—Perkins v. Perkins, 
114 P.2d 804, 154 Kan. 73. 

Mo.App. An appeal from vwrder de- 
nying wife’s motions for alimony pen- 
dente lite, attorneys’ fees and_ suit 
money pending trial of wife’s separate 
maintenance action, and from order de- 
nying wife’s motion for alimony pen- 
dente lite, attorneys’ fees and expenses 
of appeal pending appeal from such or- 
der, could be taken to Court of Ap- 
peals, where amount in dispute between 
husband and wife on such motions was 
not beyond limits of appellate jurisdic- 
tion of Court of Appeals.—Meredith v. 
Meredith, 151 S:W.2d 536. 

N.Y.Dom.Rel.Ct. Orders for support 
are entered by Family Court Division 
only either upon duly acknowledged 
written agreement of parties or after a 
formal hearing of allegations of a duly 
verified petition and of sworn proofs in 
conformity with rules of evidence, and 
there is a right of appeal therefrom, 
upon a printed record, to the Appellate 
Division of the Supreme Court. Laws 
1933, c. 482, §§ 58, 128, 129.—Anony- 
mous y. Anonymous, 24 N.Y.S.2d 613. 
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Ohio App. The wilful failure of a 
father to perform duty of providing 
support for his wife or child a crime 
and an actionable wrong.—Wintrode y. 
Rpt) 35 N.H.2d 1018, 67 Ohio App. 


Pa.Super. The purpose of a proceed- 
ing to require husband to support his 
wife or children is to secure’ such al- 
lowance for their support as is;reason- 
able, having in view the husband’s 


tof)... 
wife’s — 


4251; Cr.Co: 
i —Commonwealt 
2d 493, 144 Pa.Supe: 


Vex.Cr.App. 
band or father can be prosecuted for 
neglect and failure to support in ab- 
sence of an actual desertion. Vernon’s 


-~Ann.P.C. art. 602.—Trees vy. State, 162 


S.W.2d 361. Ne 
§ 920 - 


N.J.Sup. The statutory proceeding to 
obtain a support. order against hus- 
band under provisions of act relating to 
disorderly persons is designed to safe- 
guard the municipality against loss 
arising from failure of erring husband 
to discharge particular marital duty, 
and not to provide direct relief for neg- 
lected wife. N.J.S.A.2:201-1 et seq., 
2:204-1, 2:204-2.—Coffey v. Coffey, 14 
A.2d 485, 125 N.J.L. 205: 

, § 921 

Pa,Quar.Sess.. When a man is volun- 
tarily contributing a sum for the sup- 
port of his wife and children, reasona- 
ble in proportion to his earnings and 
ability to pay, proceedings against him. 
should not be instituted, and he should 
not be subject to costs or the entry of 
security.—Commonwealth v. Poirier, 30 
Del.Co. 153. rue: 

The purpose of the statutes confer- 
ring jurisdiction in support cases is to 
assure reasonable support for the de- 
pendents. and not to punish the defend- 
ant, nor to divide his estate—Common- 
wealth v. Poirier, 30 Del.Co. 153. 

Cases decided by the Superior Court 
in support proceedings, cited and re- 
viewed.—Commonwealth vy. Poirier, 30 


‘ 


Del.Co. 153. : 

, § 923 
-Pa.Super. In. proceeding ‘against 
husband for mnonsupport,. husband’s 


“sufficient ability’ to make payments 
to wife is determined not only by his 
actual income, but _by all attendant cir- 
cumstances. 18 P.S. §§ 1251 et seq., 
4733.—Commonwealth v. Henderson, 17 
A.2d, 692, 143 Pa.Super. 347. ‘ 

Pa.Super. The only “reasonable 
cause’ justifying a husband in refusing 
to support his wife is conduct on her 
part which would be a valid ground for 
a decree in divorce, 18 P.S.. §§ 1251 et 
seq., 4733.—Commonwealth y. Hender- 
‘son, 17 A.2d 692, 143 Pa.Super. 347. 

Tex.Cr.App. Under, statute penaliz- 
ing husband who, shall willfully de- 
sert, neglect, or refuse to provide for 
the support and maintenance of his 
wife who may be in necessitous cir- 
cumstances, offense may be committed 
by husband who willfully, deserts his 
wife and neglects or refuses to sup- 
port her, she being in necessitous cir- 
cumstances, or he may commit offense 
without deserting the wife by neglect- 
ing and refusing to support her, she 
being in  necessitous | circumstances, 
and gist of the offense is failure to 
support wife when she ig in neces- 
sitous circumstances, and manner in 
which offense may be committed does 
not constitute a distinct offense, but 
merely different ways of committing 
offense prohibited by statute. Ver- 
non’s Ann.P.C. art,  602.—Griffith vy. 
State, 148 S.W.2d 429, rehearing over- 
ruled 149 S.W.2d 586. 
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Pa.Super. That wife was gainfully 
employed did not deprive her of her 
right to support by her husband, since 
duty of support is imposed by law up- 
on husband, but the amount of wife’s 
separate earnings was one of the’ rele- 
vant circumstances to be considered in 
fixing the amount of a support order. 
—Commonwealth ex rel. Liuzzi v. 
Liuzzi, 15 A.2d 738, 142 Pa.Super. 239. 

Pa.Quar.Sess. Inasmuch as the wife 
has two children, by »a former mar- 
riage, whom she is anxious to educate, 
the fact that she has $3000 in addition 
to the hoyse cannot be allowed to bar 
her right to receive support from the 
husband.—Commonwealth v, Blacha, 49 
Dauph. 36. 


Pa.Quar.Sess, 


§ 931 
Since it appears that, 


4 : i ae 
Under statute, a hus- 


x 


following the marriage, the husband 
and his children by a former marriage 
went to live in the wife’s house which 
was a commodious one and sufficient to 
accommodate them all, the fact that the 
husband later moved from the house 
and rented a smaller one does not make 
the wife guilty of desertion in not fol- 
lowing him.—Commonwealth vy. Blacha, 
49 Dauph. 36. 
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Pa.Com.Pl. A valid ‘agreement. for 
separation and support is a bar to a 
criminal prosecution for support under 
the Act of April 13, 1867, P.L. 78, 18 
P.S. § 1251 et seq.—Robinson y. Robin- 
son, 19 Leh.L.J. 26. 

Pa.Quar.Sess. In support proceed- 
ings by a wife against her-husband, it 
appeared that on February 7, 1938, 
they had entered into an agreement of 
separation, but that, thereafter, they 
had. lived together as man and wife in 
the same house, . Held, that the agree- 
ment is not a bar to this prosecution 
for  non-support.—Commonwealth  y. 
Blacha, 49 Dauph. 36 

§ 937 

N.J. The Juvenile and Domestic Re- 
lations Court was without authority to 
direct a transfer of a cleaning business 
from husband to wife. N.J.S.A. 2:204- 
1, 2:204-5, 2:204-10.—Hagopian v. 
Hagopian, 20 A.2d 436, 1380 N.J.Hq. 38. 

N.J.Sup. Where complaint was inter- 
posed\by wife and not municipal ever- 
seer of the poor, jurisdiction of county 
juvenile court was not lawfully in- 
voked, and judgment adjudging hus- 
band a disorderly person and ordering 
husband to make weekly payments for 
support of family was void. N.J.S.A. 
9:6-1 et seg., 2:201-1 et seq., 2:204-1, 
2:204-2.—Coffey v. Coffey, 14 A.2d 485. 
126.N.J.L. 205. 

Pa.Quar.Sess. Husband and wife 
having resided in a certain County in 
Pennsylvania and she, for reasons af- 
fecting her health having taken up res- 
idence in another State, endeavored to 
return to their former home after re- 
covery from illness, but her husband 
refused admission; whereupon’ she 
swore out warrant for his arrest in an- 
other County on charge of desertion 
and non-support, The contention was 
raised that the Court was without ju- 
risdiction as the wife was a resident of 
another State, and also that warrant 
should have been issued in the County 
where her husband still resided. Held, 
that the Court has proper jurisdiction 
of the case, and the warrant could be 
validly issued in another County than 
that of the husband’s residence.—Mil- 
ler vy. Miller, 41 Lack.Jur. 198. 


§ 941 

N.J.Sup. The making of a complaint 
by the municipal overseer of the poor 
and an allegation therein that, by 
reason of the husband’s desertion or 
willful refusal or negleet to provide for 
and maintain his wife, she “may be- 
come chargeable to’’ the municipality, 
were jurisdictional - prerequisites to 
county juvenile court issuing a support 
order against husband under provisions 
of act relating to disorderly persons. 
N.J.S.A. 2:201-1 et seq., 2:204-1, 2:204- 
2.—Coffey v. Coffey, 14 A.2d 485, 125 
N.J.L. 205. 


§ 945 

Pa.Super. If at date of marriage 
wife who obtained support order 
agatnst husband was incompetent to 
marry because of fact that she then 
had a lawful husband living, from 
whom she had not been divorced, and 
the wife’s incompetency to marry exist- 
ed during the entire time the parties 
lived together as husband and wife, the 
husband should be permitted to prove 
it and be reimeved ot: duty of support- 
ing the wife—Commonwealth ‘x rel. 
Knode v. Knode, 20 A.2d 896, 145 Pa. 
Super. 1 

Where support order was entered 
against husband and husband subse- 
qnene filed motion to vacate the or- 
der, the trial judge improperly refused 
to permit any inquiry by husband into 
alleged marriage: of wife to another 
man at time of the marriage with the 
husband unless the husband first 
learned of it after date of entry of or- 
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iginal support order, and husband 
should have been given upportunity to 
prove that the wife was incompetent to 
marry him, and that the incompetency 
existed during the time the parties 
lived together as husband and wife.— 
Commonwealth ex rel. Knode vy. Knode, 
20 A.2d 896, 145 Pa.Super. 1. 

Reports of investigators or agents of 
the court made in proceeding -for a 
support order are not admissible or 
useable as evidence, and the investiga- 
tors and agents themselves must be pro- 
duced, sworn, and examined and be 
subject to cross-examination.—Com- 
monwealth ex rel. Knode v. Knode, 20 
A.2d 896, 145 Pa.Super. 1. 

Pa.Quar.Sess. Where husband and 
wife live apart, the burden is upon the 
wife, in a proceeding for support to 
give evidence which will justify her 
leaving the common home.—Common- 
wealth v. Binney, 30 Del.Co. 403. 

In such case adultery of the husband 
is sufficient justification and evidence 
thereof is admissible upon the hearing 
of the case—Commonwealth v. Binney, 
30 Del.Co. 403. 

§ 948 


Pa.Super. In considering husband’s 
sufficient ability to support wife peti- 
tioning for support order, not only 
actual amount earned by him, but all 
attendant circumstances, must be con- 
sidered. 18 P.S. § 1252.—Common- 
wealth ex rel. Stout v. Stout, 16 A. 
2d 723, 142 Pa.Super, 449. 

Pa,Super. Evidence justified order 
requiring husband to contribute to sup- 
port of wife living separately, where 
it appeared that wife left husband be- 
cause husband was going with other 
women, and especially where wife of- 
fered to return to husband and make a 
home, which offer was rejected by hus- 
band. 18 P.S. §§ 1251 et seg., 4733.— 
Commonwealth vy. Henderson, 17 A.2d 
692, 143 Pa.Super. 347. 

In proceeding for nonsupport, evi- 
dence failed to show abuse of discre- 
tion in ordering husband to pay wife 
the sum of $40 a month, particularly 
where husband did not see fit to. en- 
lighten court as to his actual earnings. 
18 P.S. §§ 1251 et seq., 4733.—Common- 
wealth v. Henderson, 17 A.2d 692, 143 
Pa.Super. 347. 

Pa.Quar.Sess. In a non-support hear- 
ing the defendant’s statement of net 
income in his income tax return is not 
necessarily applicable in determining 
the amount of the order to be made.— 
ape ahaa v. Poirier, 80 Del.Co, 


53 
§ 953 

Pa.Super. An order requiring hus- 
band in  nonsupport proceeding to 
make payments to wife was erroneous 
in so far as it sought to apply retro- 
actively, since order should become ef- 
fective only from its date. 18 P.S. §$§ 
1251 et seqg., 4733.—Commonwéalth y. 
Fiendonsons 17 A.2d 692, 143 Pa.Super. 
4 


Pa.Super. Where wife testified at 
hearing in proceeding for support that 
she married husband on certain date 
and the husband did not deny the 
marriage nor apneal from order of sup- 
port entered by the court, the order 
adjudicated fact of the marriage, and 
husband, who subsequently sought to 
vacate the order, could not deny that 
he had married the wife as testified to 
by her.—Commonwealth ex rel. Knode 
v. Knode, 20 A.2d 896, 145 Pa.Super. 1. 

Pa.Super. Under express. statutory 
provision, an order directing husband 


to pay specified amount for support of. 


wife is not final but may be increased, 
reduced or vacated where the financial 
condition of the parties changes or 
where other proper reasons are shown. 
17 P.S. § 263.—Commonwealth ex rel. 
Crandall v. Crandall, 21 A.2d 236. 

Where husband sought the vacation 
or modification of an order directing 
him to pay specified amount for the 
support of his wife, the burden rested 
upon husband to show, by competent 
evidence, such change in thé financial 
condition of the parties as would jus- 
tify the vacation or modification of the 
order. 17 P.S. § 263.—Commonwealth 
ex rel. Crandall v. Crandall, 21 A.2d 
236. 


§ 953 


Changes which will justify the vaca- 


tion or modification of an order direct- 
ing husband to pay specified amount 
for supvort of wife must be permanent 
and not merely temporary losses. 17 
P.S. § 263.—Commonwealth ex rel. 
Crandall v. Crandall, 21 A.2d 236. 

Testimony by physician that corpora- 
tion, of which he was the president and 
in which he owned controlling interest 
and which operated a health institu- 
tion, was no longer able to pay his 
salary was insufficient to justify vaca- 
tion of order directing physician to 
pay $12.50 per week for the support of 
his wife, where physician refused to 
disclose corporation’s income from 
stocks, bonds and other security hold- 
ings and his own individual invest- 
ments and where it appeared that cor- 
poration was paying physician’s per- 
sonal expenses. 17 P.S. §. 263.—Com- 
monwealth ex rel. Crandall vy. Cran- 
dall, 21 A.2d 236. ; 

In determining husband’s ability to 
pay for wife’s support in accordance 
with court order, not only the actual 
income received by husband but also 
the attendant circumstances must be 
considered.—Commonwealth ex rel. 
Crandall v. Crandall, 21 A.2d 236. 

Trial judge, in determining hus- 
band’s ability to pay for support of 
wife in accordance with court order 
was not required to accept as true the 
husband’s statement with respect to his 
financial circumstances, but could make 


his own deductions from the evidence 


and accompanying circumstances. _ 17 
P.S. § 263—Commonwealth ex rel. 
Crandall v. Crandall. 21 A.2d 236. 


Where husband took no appeal from 


order directing him to pay specified 
amount per week for wife’s support, 
husband could not rely as a ground for 
vacation of such order on wife’s refusal 
to live with him at institution operated 
by corporation of which husband was 
president, where he allegedly could se- 
cure maintenance for her, since in ab- 
sence of appeal from original order, it 
must be assumed that wife was entitled 


to support and that it was husband’s. 


17. PS. § 263.— 


duty to provide it. 
Crandall y./ 


Commonwealth ex rel. 
Crandall, 21 A.2d 236. 

Trial court did not abuse its discre- 
tion in dismissing husband’s petition 
to vacate an order directing husband 
to pay $12.50 per week for the support 
of his wife. 17 P.S. § 263.—Common- 
wealth ex rel. Crandall y. Crandall, 21 
A.2d 286. | 

Pa.Super. An order making  avail- 
able monthly payments of $100 for 
support of wife and one child by hus- 
band earning $4,400 a. year was not 
abuse of discretion under circumstan- 
ces. 18 P.S. § 1252.—Commonwealth 
ex rel. Camp v, Camp, 21 A.2d 449, 

Support orders are not final, and on 
change in circumstances, if additional 
financial ability or other proper rea- 
son could be shown, wife could move 
to have amount of order increased. 
18 P.S. § 1252.—Commonwealth ex rel. 
Camp y. Camp, 21 A.2d 449. 

Pa.Co. Petitioner’s rule to have an 
order made in a desertion and nonsup- 
port proceeding vacated on the ground 
that there had never been a legal mar- 
riage, as proseeutrix had. not : been 
divorced from a previous husband, was 
discharged, where the question had not 
been raised at the prior hearing when 
the order had been made, which order 
had been complied with until the filing 
of the instant petition, and he admitted 
that he knew of her previous marriage 
when he married her.—Commonwealth 
v. Knode, 89 P.L.J. 108. 

An order of court made against a 
defendant in a desertion, and nonsup- 
port court, from which order no ap- 
peal has been taken, is res adjudicata 
and cannot be reopened at a subsequent 
hearing.—Commonwealth vy. Knode, &9 
PEL ake ilO8s 

Pa.Com.Pl. Support order. awarded 
ugainst husband by another court is, in 
later suit by husband against wife for 
desertion, proper to admit in evidence 
and to be considered by judge or jury, 
but is no legal barrier to diyorce 
prayed for by husband, nor conclusive 
as to the cause or justification of sep- 


§ 953. Kea 

“fF \, 
aration, And where master finds that 
_ quarrels between respondent and libel- 
lant did not warrant wife’s desertion 
and recommends decree in favor of hus- 
band, court will sustain recommenda- 
tion.—Hutchins y. Hutchins, 34 Luz.L. 
, Reg.Rep. 229, | 
+ Pa.Quar.Sess. Under the evidence in 
_ this case an order of $25 per week for 
: the support of the wife and $10 per 
week for the support of a child seven 
months of age at the time of the hear- 
ing = was_ proper.—Commonwealth V. 

' Poirier, 30 Del.Co, 153, 


Bs Be § 955 

ss Pa.Super. In passing upon ability of 
ov a husband to support wife in prosecu- 
tion for desertion and nonsupport, not 
only the amount actually earned but 
~ also the attendant circumstances must 
— -+be ~econsidered.—Commonwealth ex rel. 
~biugzi v. Liuzzi, 15 A.2d 738, 142 Pa. 
Super. 239. 

Where husband earned $75 per week 
for 26 weeks out of: the year as a mu- 
‘sician, order awarding wife, who was 
_ gainfully employed at $25. per week, 
$7.50 per week for support, was not 
— excessive.—Commonwealth ex rel. Liuzzi 
i xe AN 15 A.2d 738, 142 Pa.Super. 


39. 

 Pa.Quar.Sess. Since the husband 
earns approximately $100 a month, and 
it appears that at least one of the 
wife’s children is able to contribute 


rupee? 959 

- Pa.Super. Where court found that 
husband was able to make some pay- 
ment on arrearages due under a sup- 
ort order and willfully neglected or 
efied order, court was authorized by 
ntute to commit the husband for con- 
pt in failing to pay arrearages, not- 
withstanding declination of another 
dge in a prior proceeding to commit 
husband. 62 P.S. 1960.—Common- 
wealth ex rel. Liuzzi v. Liuzzi, 15 A.2d 
738, 142 Pa.Super. 239 

Whether husband should be com- 
: mitted for failing to pay arrearages 
ae under support order is within dis- 
-_ eretion of_the hearing judge. 62 P.S. 
~ § 1960.—Commonwealth ex rel, Liuzzi 
v. Liuzzi, 15 A.2d 738, 142 Pa:Super. 
39.)' 


eae ks § 964 
_ NJ. \In divorce suit, Court of Chan- 
eery could-not review an order of the 
Juvenile and Domestic Relations Court 
directing husband to convey certain 
property to wife, since proper pro- 
cedure to secure review of such order 
was by certiorari. N.J.S.A.. 2:204-1, 
_ 2:204-5.—Hagopian v. Hagopian, 20 A. 
2d 436, 130 N.J.Eq. 38. 


In wife’s 


sonable and proper sum _ for t 
nance of wife and spouses’ minor child 
or children and to determine sufliciency 
of defendant’s ability to pay such sum 
from all evidence and attending circum- 
stances, and Superior Court will not 
interfere on appeal from order dis- 
missing husband’s petition to decrease 
weekly amount allowed wife by sup- 
port order, unless convinced that there 
was clear abuse of discretion. 18 P. 
S. § 1252.—Commonwealth ex rel. Stout 
7 enn 16 A.2d 728, 142 Pa.Super. 
449. 


Di In wife’s proceeding against husband 
si for support, where there was evidence 
>, that defendant lived with hig mother 
in eomfortable circumstances, that he 
had two checking accounts in bank 

‘t and joint safe deposit box with moth- 
us er at another bank, that she loaned 
him about $6,000, not shown to have 
‘ been repaid, that wife was sickly, un- 
6 able to work and required operation, 
and that defendant was competent real 

estate broker capable of earning more 
money if he made special effort, mu- 
nicipal court’s order, dismissing hus- 

y band’s petition to decrease $15 weekly 
: allowance made to wife by support 
order, was not such abuse of discretion 
as to justify reversal thereof on ap- 
peal. 18 P.S. § 1252.—Commonwealth 
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Pa.Super. 
band in nonsupport proceeding should 
be ordered to pay as support for his 
wife is largely in discretion of trial 
court, and, unless there is a clear abuse 
of discretion, its judgment will not be 
disturbed by appellate court. 18 PS. 
§§ 1251 et seqg., 4733.—Commonwealth 
v. Henderson, 17 A.2d 692, 143 Pa. 
Super, 347. 

Pa.Super. Testimony taken in court 
on a hearing relating to an order for 
support is a part of the ‘record’ to 
be sent up on appeal with the rest of 
the court papers, and igs not taken 
merely for convenience or accommoda- 
tion of the judge, and its certification 
as a part of the record is not a matter 
of grace or favor. 12 P.S. § 1165.— 
Commonwealth ex rel. Knode v. Knode, 
20 A.2d 896, 145 Pa.Super. 1. 

Pa.Super. Superior Court would not 
interfere with order of trial court dis- 
missing husband’s petition to vacate 
order directing husband to pay speci- 
fied amount per week for wife’s sup- 
port, unless there was a clear abuse of 
trial court’s discretion. 17 P.S. § 263. 
—Commonwealth ex rel. Crandall v. 
Crandall, 21 A.2d 236. e 

Pa.Super. Wife could not complain 
that court made order reducing month- 
ly payments for support of wife and 
one child after informal discussion 
with parties on September 25, 1940, 
and without taking any _ testimony, 
where record showed that hearing had 
been held on January 29, 1940, at 
which both parties appeared and tes- 
tified fully and husband was thorough- 
ly cross-examined by  wife’s former 
counsel, and it was clear that order 
was based on such testimony, since if 
situation had changed materially after 
testimony was taken, it was for wife 
to move for additional hearing. 18 P. 
S. § 1251 et seq.—Commonwealth ex 
rel. Camp v. Camp, 21 A.2d 449. 

On appeal in nonsupport proceeding, 
superior court will not interfere un- 
less it is convinced that there has been 
a clear abuse of discretion. 18 P.S. § 


1252.—Commonwealth ex rel, Camp v.. 


Camp, 21 A.2d 449. 
§ 972 
D.C.Pa. The right of a husband to 


bring an action for alienation of af- 
fections of his wife in a court of com- 
petent jurisdiction is a fundamental 
common-law right.—Wilder v. Reno, 39 
F.Supp. 404. 

Tex.Civ.App. To give rise to cause 
of action for alienation of spouse’s 
affections, there must be breach of 
legal duty by defendant and resulting 
damages to plaintiff.—Collier v. Perry, 
149 S.W.2d 292, error dismissed, judg- 
ment correct. 

The .gist of action for alienation of 
affections is intentional or purposeful 
alienation of one spouse’s affections 
from the other.—Collier vy. Perry, 149 
S.W.2d 292, error dismissed, judgment 
correct. 

In action for alienation of spouse’s 
affections, the damage is for loss of 
consortium, but, to establish cause of 
action, loss of all elements included in 
such term is unnecessary, as substan- 
tial impairment thereof, through un- 
justified intentional conduct, creates 
cause of action in favor of damaged 
spouse against  offender.—Collier vy. 
Perry, 149 S.W.2d 292, error dismissed, 
judgment correct. 

An attempted alienation of spouse’s 
affections does not give rise to cause 
of action by other spouse for dam- 
ages, if no loss of affection or con- 
sortium resulted from such attempt.— 
Collier vy. Perry, 149 S.W.2d 292, error 
dismissed, judgment correct, 

An, action for alienation of spouse’s 
affections may be maintained for loss 
or impairment of any of elements in- 
volved in term ‘“consortium”.—Collier 
v. Perry, 149 §.W.2d 292, error dis- 
missed, judgment correct. 

§ 973 

Mo.App. In action to recover dam- 
ages of defendant for having enticed 
and induced plaintiff’s husband to sep- 
arate from her, that relations between 


The amount which. hus- “fe 


action.—Reynol 
W.2d' 8473 
Tex.Oiv.App. 


Tyee tL 


To give rise 


rey Leta 


149 S.W.2d 292 
ment correct. 

The gist of action for alienation of 
affections is intentional or purposeful 
alienation of one spouse’s_ affections 
from the other.—Collier vy. Perry, 149 
S.W.2d 292, error dismissed, judgment 
correct. 

In action for alienation of spouse’s 
affections, the damage is for loss of 


consortium, but,’ to establish ‘cause of ~ 


action, loss of all elements included in 
such term is unnecessary, as substan- 
tial impairment thereof, through un- 
justified intentional conduct, 
cause of action in favor of damaged 
spouse against offender.—Collier’ v. 
Perry, 149 S.W.2d 292, error dismissed, 
judgment correct. , 

An attempted alienation of spouse’s 
affections does not give rise to cause 
of action by other spouse for damages, 
if no loss of affection or consortium 
resulted from such attempt.—Collier v. 
Perry, 149 S.W.2d 292, error dismissed, 
judgment correct. died 

To give wife cause of action against 
another woman for alienation of hus- 
band’s affections, such other woman’s 
action must be wrongful, and to be 
“wrongful action” it must be designed 
to alienate husband’s affections:—Col- 
lier v. Perry, 149 S.W.2d 292, error dis- 
missed, judgment correct. 

An action for alienation of spouse’s 
affections may be maintained for loss 
or impairment of any of elements in- 
volved in term “consortium’’,—Collier 
v. Perry, 149 S/W.2d 292, error dis- 
missed, judgment correct. 

§ 974 

Or. “Malice” in alienating husband’s 
affections means intentional doing of 
wrongful act without just cause or ex- 
SE DOES vy. Bradford, 107 P.2d 

§1 


003 

Ohio App. In action by husband for 
alienation of wife’s affections, evidence 
of husband’s intoxication and improper 
relations with other women; and of 
wife’s knowledge thereof, was admissi- 
ble under general denial to show what 
in fact alienated wife, and to indicate 
extent of damages.—Fry y. Lebold, 31 
N.H.2d 257. 

Where petition alleged that, because 
of defendant’s wicked and malicious 
conduct, love and affection of plaintiff's 
wife was alienated from plaintiff and 
plaintiff was deprived of wife’s com- 
fort, fellowship, society, and_ services, 
and of her aid and comfort in domestic 
affairs, action would be treated as for 
“alienation of affections” rather than 
for “criminal conversation’.—Fry  y. 
Lebold, 31 N.E.2d 257. j 


§ 1004 

Or. In wife’s action for alienation of 
husband’s’ affections, plaintiff must 
prove that defendant actually alienat- 
ed husband’s affections and that such 
action was malicious in order to pre- 
Lp ppmarrahen eee v. Bradford, 107 P.2d 
_In action against parents for aliena- 
tion of child’s affection for his or her 
spouse, .defendants are presumed to 
have acted in good faith, under infiu- 
ence of mutual affection, and for what 
they believed to be their child’s real 
Doseipareea tot v. Bradford, 107 P.2d 
_Pa.Com.Pl. In an action for aliena- 
tion of affections, the burden is on 
plaintiff to prove her case, and to show 
that defendant was the active and in- 
ducing cause of her loss of the affec- 
tion and companionship of her hus- 


baat eee vi Kingan,: i88,°P.LJ. 
, § 1015 
Or. In action against mother of 


plaintiff's -husband for alienation of 
his affections, court properly denied 


oe 


to cause | 
of action for alienation of spouse’s — 
affections, there must be breach — i0f i= 
legal duty by defendant and resulting — 
damages to plaintiff.cCollier v. Perry, | 
, error dismissed, judg-— 
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th 
ssault, 
nd uttered no 


women not parties to action. 


v. Bradford, ae P.2d 106. 


—Bradford 


1019 
Tenn.App. Evidence authorized re- 
covery for alienation of wife’s_affec- 
tions.—Kinnaird v. Norris, 150 S.W.2d 


122, 
§ 1020 

Mo.App. In acticn to recover dam- 
ages of defendant for having enticed 
and induced plaintiff’s husband to sep- 
arate from her, plaintiff was not re- 
quired. to prove her case by direct 
and positive testimony, and circumstan- 
tial evidence was_sufficient.—Reynolds 
v. Reynolds, 143 S.W.2d 347. 

Or. In action against mother of 
plaintiff's husband for alienation of his 
affections, evidence that defendant dis- 
liked character of care bestowed by 
plaintiff on hushand’s infant daughter 
by previous marriage, manifested such 
dislike by substituting defendant’s at- 
tention and oversight for such care, not 
with malice toward plaintiff, but with 
grandmother's solicitude for grand- 
child’s welfare and happiness, and’ as- 
serted\right to advise her son, was in- 
sufficient to warrant judgment for 
plaintiff, in absence of testimony that 
defendant gave husband any advice 
to plaintiff’s prejudice or that he lost 
his love for plaintiff because of defend- 


ant’s advice.—Bradford v. Bradford, 
107 P.2d 106. 
: § 1022 
Mo.App. In action to recover dam- 


ages of defendant for having enticed 
and induced plaintiff’s husband to sep- 
arate from her, evidence presented 
jury question whether defendant in- 
tentionally enticed plaintiff’s husband 
and induced separation.—Reynolds v. 
Revnolds, 143 S.W.2d 347. 

Pa.Com.Pl. A compulsory non-suit 
was entered in an action by plaintiff 
against her brother-in-law for the 
alienation of her husband’s affections, 
where there was no evidence that de- 
fendant ever said anything unkind 
about his sister-in-law to his brother 
or to anybody else, that he ever at- 
tempted to poison his brother’s mind 
against his wife, or that he was the 
cause or had anything to do with the 
fact that his brother left his home and 
family, but “hat all the trouble between 
her husbani and defendant arose over 
the settlement of their father’s estate.— 
Kingan v. Kingan, 88 P.L.J. 604. 

§ 1030 

Tenn.App. $1,000 for alienation of 
wife’s affections where defendant owned 
a farm of 189% acres with three houses 
on it, had a truck together with some 
stock, farming tools, and household 
goods, and received $40 a month from 
the United States Government, was not 
excessive.—Kinnaird v. Norris, 150 S.W. 


2d 722. 
§ 1075 
Colo. A community system of prop- 
erty growing out of marriage relation 
does not prevail in Colorado.—McCann 


vy. Doughty, 115 P.2d 395. 
' § 1077 : 
©.C.A.9. Where husband and wife 


domiciled in Oregon executed written 
agreement by which they undertook to 
convert into community property all 
property of whatever nature then owned 
by them or thereafter to be acquired, 
the sufficiency of the agreement to ef- 
fect the object of the parties was 
gauged by the laws of the situs of the 
land.—Black v. Commissioner of In- 
ternal Revenue, 114 F.2d 355. 

A state may deny to nonresidents 
the incidents of its community prop- 
erty laws but it may also extend the 
community property system to nonresi- 
dents at least as to lands acquired by 
them within the state—Black vy. Com- 
missioner of Internal Revenue, 114 
W.2d 355. L 

Where husband and wife domiciled in 


' cannot 


nve} 
L erty 
owned by them or thereafter to be ac- 


quired, wife by virtue of the agreement 


obtained a vested community interest 
in land located in Idaho and_thereto- 
fore separately owned by the husband. 
Code Idaho 1932, §~31-901 et seq.— 
Black v. Commissioner of Internal Rev- 
enue, 114 F.2d 355. 

Where husband and wife domiciled 
in Oregon executed written agreement 
by which they undertook to convert 
into community property all property 
then owned by them or thereafter to be 
acquired, and instrument was recorded 
in Washington, in which state husband 
owned undivided interest in lands oper- 
ated by partnership, partnership ar- 
rangement did not deprive wife of her 
vested community interest in the land 
or income, and status was not altered 
by circumstance that spouses were 


Black v. Commissioner of Internal Rey- 
enue, 114 F.2d 355. 

Tex. Where, in action to recover for 
injuries sustained in accident in Okla- 
homa, wife was joined merely ‘pro 
forma” by her husband who had ex- 
ecuted a release of wife’s cause of ac- 
tion for a valuable consideration, the 
laws of the state of Texas as to wife’s 
right to maintain action would govern, 
in absence of allegations or proof that 
under laws of Oklahoma cause of. ac- 
tion for personal injuries was separate 
property of wife—RKoberts vy. Magnolia 
Petroleum Co., 143 S.W.2d 79, refusing 
error 142 S.W.2d 315. 


§ 1090 

La.App. A community of acquets 
and gains cannot exist between two 
persons who are not validly or at 
least putatively married.—Sims v, Ma- 
tassa, 200 So. 666. i 

A community of arquets and gains 
exist between concubines, 
though they keep their concubinage 
secret by deceiving the public into 
believing that they are married.—Sims 
vy. Matassa, 200 So. 666. 

Articles of furniture purchased by 
unmarried woman with her money 
while she was living with a man as 
his wife were her property and could 
not be seized to satisfy a judgment 
against the man.—Sims v. Matassa, 
200 So. 666. 

§ 1096 


La.App. Separate money belonging 
to woman when she married lost its 
identity as her ‘“‘paraphernal property” 
by being commingled with community 
funds earned by woman after mar- 
riage or advanced to her by her hus- 
band.—Smith v. Brock, 200 So. 342. 

Wash. Where after marriage a hus- 
band placed mortgage on land which 
he had paid for before his marriage, 
but wife did not sign notes and mort- 
gages, and community contributed 
nothing towards acquisition or opera- 
tion of land, the mortgages did not be- 
come community obligation, and wife 
was not entitled to land on husband’s 
death as ‘‘community property’. Rem, 
Reyv.Stat. §§ 6890-6892.—In re Binge’s 
Hstate, 105. P.2d 689. 

Wash. Property acquired before 
marriage and in certain ways, together 


with the rents, issues and _ profits 
thereof, constitute “separate proper- 
ty” and all other property acquired 


after marriage constitutes “community 
property.”—Conley v. Moe, 110 P.2d 
Liz. 


§ 1097 

Ariz. The marriage relation in Ari- 
zona, and particularly in regard to 
the community estate, is more analo- 
gous to a “partnership” than any oth- 
er status known to Arizona law.—Ackel 
v. Ackel, 110 P.2d 238, rehearing de- 
nied 111 P.2d 628. 

Cal. If premiums on wife’s life pol 
icy taken out before marriage were 
paid out of community property but 
with husband’s knowledge and consent, 
husband was not subsequently entitled 
to share in proceeds of life policy to 
exclusion of named beneficiary. Civ. 
Code, § 172.—Pacifie Mut. Life Ins. Co 
vy. Cleverdon, 108 P.2d 405, 16 Cal.2d 
788, prior opinion 101 P.2d 558. 


property then 


domiciled in a non-community state.—, 


erned by the law in force at time of | 
acquisition thereof.—Grolemund _ ¥. 
Cafferata, 111 P.5d 641. ‘ : 

Cal.App. The declaration in j in 
d wife 


and mutual will of husband and 
that “property here disposed of 
accumulated and acquired during YP 
marriage and is community property,” — 
did not convert their separate property — 
or property held in joint tenancy i 
community property.—In re Watk 
Hstate, 104 P.2d 389, subsequent op 
ion 108 P.2d 417. The 
In absence of some agreemen y 
tween spouses, mere declaration in will 
that certain property is separate or 
community is insufficient in itse 
establish actual character of ownersh 
of such property, and is merely test 
tor’s opinion as to character of owner- 
ship of property, and will not contr 
dict terms of actual agreements 
which joint tenancies were crea 
In re Watkins’ Estate, 104 P.2d 
subsequent opinion 108 P.2d 417. © 
Whether property is separate prope 
ty or community property or is held in 
joint tenancy is determined from m 
in which property was acquired.— 
Watkins’ Hstate, 104 P.2d 389, s1 
quent opinion 108 P.2d 417. Vay ies 
Community ownership of prop 
inconsistent with ownership as j 
tenants, and the two forms of own 
ship cannot exist in the Same proper 
at the same time.—In re Watkins’ BH 
tate, 104 P.2d 389, subsequent opinic 
108 P.2d 417. AVIS 
Cal.App. Where separate proper 
and community property are so com-_ 
mingled that they cannot be traced, — 
and the identity of each has been — 
lost, the whole will be treated as ec 
munity property, since the burden 
on the one claiming that property 
separate to establish that fact. 
ele 164.—Porter vy. Nelson, 109 


persons, except her creditors. B 
p. 444, § 15a—De Hart y. Allen, 1: 
Pi2d 342: eee 5 


_ Deposits in bank account after opet 
ing thereof by wife in her name> 
came accumulations of principal fund 


Proc. § 1963, subds. 7, 8. 11, 8; 
1929, p. 444, § 15a.—De Hart y. A 
1il P.2d 342. fi, i 
Cal.App. Generally, money borrowe 
on personal security by husband o 
wife is “community property’’.—Mosesi- 
an v. Parker, 112 P.2d 705. ay 
Cal.App. Where decedent and wife 
agreed before her divorce from former 
husband to buy land and upon the 
marriage to make it community prop- 
erty, and this was acted upon and 
agreed to after the marriage, agree- 
ments were not contrary to “public 
policy” and could not be set aside in 
an action to quiet title by decedent’s 4 
Ae uae v. Marvin, 116 P.2d 
La. Where children sought to main- — 
tain petitory action against widowed 
mother on theory that property was ac- 
quired by their father by inheritance 
from grandfather, and that sale of prop- __ 
erty by executor of the grandfather's 
estate was merely to effect a partition, 
but the succession. proceedings of 
grandfather showed that property was 
sold for purpose of paying debts and 
legacies of the estate, and that father 
as highest bidder acquired the land by 
paying one-half the purchase price in 
eash and giving his notes for the bal- 
ance, the mother was properly ad- 
judged to be owner of an undivided one- 
half interest in the land as community 
property, notwithstanding that after 
the sale was consummated, the heirg 
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‘La.App. That note is made payable 
to wife does not transform what would 
otherwise be a community asset to sep- 
~ arate property of wife. Civ.Code, arts. 
gaey) 2402.—Cox y. Caldwell, 197 So. 


Tex. All property acquired by either 
husband or wife during marriage, ex- 
cept that which is the separate prop- 
y of either, is deemed the ‘“com- 
unity” of husband and wife. Rev.St. 
5, art. 4619.—Smith v. Buss, 144 
2d 629, affirming Buss v. Smith, 
220 91:2; 


mith v. Buss, 144 S.W.2d 
_affirming Buss vy. Smith, 125 S. 
P20 712, 

enerally, a bank account consisting 
separate and community funds com- 
gled in such manner that neither 


; ria title, is 
munity property”, and the burden 
roving that any portion thus ac- 
is the separate property of the 
rests upon the party asserting 
fact—Hardee v. Vincent, 147 S. 
d 1072, reversing 127 S.W.2d 333. 
Civ.App. Proceeds of claim for 
mt due under accident and 
policy to deceased husband 
his lifetime were ‘‘community 
rty’, and wife had right to re- 
ve proceeds due as community sur- 
yr, and, failing in that, to bring 
to recover. Vernon’s Ann,.Civ.St. 
4619.—Boomer y._ Massachusetts 
ding & Insurance Co., 148 S.W.2d 
rror dismissed. . 


-Tex.Civ.App. Whether property is 
‘separate property” of wife or spouses’ 
‘community property” is determined as 
yf inception of title thereto.—Skinner 
Vaughan, 150 S.W.2d 260, error dis- 
ssed, judgment correct. 
‘Tex.Civ.App. If ‘surviving wife of 
eedent, who took possession of all 
and within fenced enclosure under 
deed of only part thereof, continued his 
adverse possession of other part for 
ufficient length of time, in connection 
with his prior possession, to acquire 
tle thereto, such part was not com- 
- munity property, but wife’s separate 
property. _ Vernon’s Ann.Civ.St. art. 
M 5510,—Cook v. Hutto, 151 S.W.2d 642. 
_ Error granted. pais 
Wash. Vhe rule that commingling 
of separate and community property so 
Poh that each is indistinguishable from the 
other renders the mass common is sub- 
_ ject to qualification that when com- 
munity property is inconsiderable in 
- comparison with the separate property, 
the mass remains separate. Rem,Rev. 
Stat. §§ 6890-6892.—In re Binge’s Hs- 
tate, 105 P.2d 689. 
The status of real or personal prop- 
ty as community or separate property 
becomes fixed ‘as of the date of its 
urchase or acquisition, and the status, 
when once fixed, retains its character 
until changed by agreement of the 
Biers or operation of law. Rem.Rev. 
Stat. §$§ 6890-6892—In re Binge’s Ds- 
* tate, 105 P.2d 689. 

pte hehe acquired through  con- 
-tractual obligation, as between husband 
and wife and all others claiming under 
them, has its origin and is acquired as 
of the date when the obligation becomes 
binding, and not as of the time when 
“the money is paid or the thing is de- 

livered or conveyed. Rem.Rev.Stat. §§ 
_ 6890-6892.—In re Binge’s Hstate, 106 
Pi2d- 689. 


Ay 


P.2d 689. X 
Where a husband and wife unite in 
a promissory note secured by mortgage 
payable to their grantor as a part 0 
the purchase price, or, by the same 
means, borrow money to be used in 
payment from a third person,, the 
money borrowed becomes ‘‘community 
property,’ and to that extent the pur- 
chased property is ‘community prop- 
erty.” Rem.Rev.Stat. §§ 6890-6892.— 
In re Binge’s Estate, 105 P.2d 689. 

Wash. The status of real property 
as community property or _ separate 
property is determined as of date of 
its acquisition.—Scott v. Currie, 109 P. 
2d 526. 

The status of property as community 
property or separate property is not 
determined by form of deed in which 
either or both spouses may be nominal 
grantees, but depends’ upon circum- 
stances surrounding transaction.— 
Scott v. Currie, 109 P.2d 526. ri 

Wash. Property acquired before 
marriage and in certain ways, to- 
gether with the rents, issues and prof- 
its thereof, constitute “separate prop- 
erty” and all other property acquired 
after marriage constitutes ‘community 
property.’—Conley v. Moe, 110 P,2d 
1725 ; 


§ 1101 

Cal. Consequential damages which 
may be recovered for expenses incur- 
red by either husband or wife in the 
treatment of his or her injuries are 
presumably community property, in 
absence of allegation that separate 
property of either was obligated for 
payment of such expenses. Code Civ. 
Proe. 370; Civ.Code §§ 161a, 172, 
172a, 174..Sanderson vy. Niemann, 110 
P.2d 1025, prior opinion 100 P.2d 508. 

Tex.Civ.App. Under Texas law, dam- 
ages to a married woman for personal 
injuries are “community property” for 
recovery of which husband may sue 
alone.—Roberts y. Magnolia Petroleum 
Co., 142 S.W.2d 315, error refused, 143 
$.W.2d 79. 


§ 1103 

La. The right to compensation is 
personal to married woman employee, 
and is property right belonging to her, 
for which she alone, during her life- 
time, may sue to recover, and_ the 
right is not a community asset which 
must be claimed by community through 
husband. Act No. 20 of 1914.—Brown- 
field _v. Southern Amusement Co., 198 
ae 656, 196 La. 738, annulling 198 So. 
La.App. Compensation payments to 
employed wife under Einployers’ Lia- 


bility Act do not become a part of - 


the acquéts and gains of the ‘com- 
munity,’ as do wages. Act No: 20 of 
1914, as amended.—Brownfield — yv. 
Southern Amusement Co., 198 So. 670, 


annulled 198 So. 656, 196 La. 73. 
§ 1107 
Cal.App. In wife’s proceeding for 


writ of mandate, requiring State Di- 
rector of Agriculture to issue produce 
dealer’s and _ broker’s licenses to her 
after director’s denial of her husband’s 
application for similar licenses because 
of violations of statute by corporate 
licensee in which he owned controlling 
interest, whether such business and 
peat te VEC TELPOnS WO ult become com- 
munity property, depends largely on 
facts. St.1933, p. 274, as nitended® 
St.1939, p. 2832, § 1269.—Mosesian y. 
Parker, 112 P.2d 705. 

Businesses, such ag those of produce 
dealer and broker, and profits there- 
from, constituting property acquired 
after owner’s marriage, are “‘communi- 
ty property”, Civ.Code, §§ 162-164.— 
Mosesian y. Parker, 112 P.2d 705. 

_ La. The earnings of wife not liv- 
ing apart from husband belong to 
matrimonial community.—Brownfield y, 


Ascension Parish 

School Board, 200 So. 681. ‘ 

Wash. Money acquired from city by 
wife, who was married to and was liv- 
ing with city attorney, as salary for 
stenographic services rendered city at- 
torney, was “community property”, 
notwithstanding that money was placed 
in wife’s separate bank account, and . 
hence city attorney had an “interest” 
which invalidated wife’s contract of 
employment under statute pfoviding 
that city officer or employee should not 
be interested in contract for services, 
and hence husband and wife could not 
recover balancé of wife’s unpaid salary, 
and city could recover’ amount paid to 
wife. Rem.Rey.Stat. §§ 6890-6892, 
6896, 9106.—Beakley v. City of Bremer- 
ton, 105 P.2d 40. : F 

§ 1114 j 

C.C.A.Tex. Under Texas law, oil and. 
gas leases are considered conveyances | 
of a base, fee title to oil and gas in 
place so that bonuses and royalties re- 
ceived for the leases are “separate 
property” of a spouse, if the land is. 
Vernon’s Ann.Ciy.St.Tex. art. 4614.— 
Crabb v. Commissioner of Internal 
Revenue, 119 F.2d 772, case remanded 
120, 5R 20s, 2015.00) ; Eh: tay tee 

Tex.Com.App. In wife’s suit to en- 
join levy of execution on goods. and 
fixtures under judgment rendered 
against husband, on ground _ that 
goods and fixtures were wife’s sepa- 
rate property, wherein proof showed ~— 
that goods and fixtures were paid for 
out of funds of the business which 
was commenced with wife’s separate 
funds, husband’s testimony that he did 
not claim any interest in the business 
and that it belonged to his wife did ‘ 
not rebut presumption that goods and ‘7 
fixtures were “community property’, nd 
since profits derived from wife’s sepa- 
rate estate during marriage belonged 
to. the community estate of the par-’ 
ties.—Hardee y. Vincent, 147 S.W.2d 
1072, reversing 127 S.W.2d 333. ‘ 

Tex.Civ.App. Interest which accrued 
during coverture on notes constituting 
wife’s separate property did not be- 
come “separate property” of wife, but 
was the “community property” of her- 
self and her husband.—Cruse v. Archer, 
153 S.W.2d 679. 


§ 1123 » 

Wash. Where assets of marital 
community were used in making pay- 
ments and improvements on dwelling 
house constructed upon husband’s sep- 
arate property, which thereby became 
more valuable, the community acquired 
an interest in or an equitable lien 
against the property which passed to 
trustee in bankruptcy of the com- 
munity and became subject to enforce- 
ment in trustee’s suit on behalf, of 
creditors of community.—Conley vy. 
Moe, 110 P.2d 172. 

Although natural 
value during coverture of separate 
property does not constitute ‘“com- 
munity property’, separate property 
if, enhanced in value by use of com- 
munity funds in a substantial amount 
is “community property” to extent of 
that enhancement in value.—Conley vy. 
Moe, 110 P,.2d 172. ; 

é § 1127 

La. A wife having sufficient para- 
phernal means to purchase property 
¥ ones to as herself of the ugual 
erms of credit.—Byrd vy. Babin, 200 
So. 294, 196 La. 902. aa 

§ 1129: 

Tex. Where land conveyed to a 
married woman had status of being 
woman’s separate property at time of 
conveyance to her, the fact that notes 
executed by her and which bound her 
separate estate only for payment of 
part of purchase price were paid after — 
her death out of funds which were 


ear 


enhancement in : 
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not her separate estate did not alter 
situation with respect to whether land 
was married woman’s separate estate 
or community property, and neither 
did such fact disprove prima _ facie 
title established by contents of deeds 
conveying land to her.—Smith y. Buss, 


144 S$.W.2d 529, affirming Buss v. 
Smith, 125 S.W.2d 712. 


Tex.Civ.App. A married Wwoman’s 
shares of corporation’s stock, paid for 
with proceeds of oil royalties constitut- 
ing her separate property, and money 
due her from corporation on account 
of sale of another corporation’s stock, 
which was also her separate property, 
did not constitute “community proper- 
ty” of herself and husband, but origi- 
nated as and continued to be her 


. “separate property’, though’ acguired 


after marriage.—Frazier Jelke & Co. v. 
Chapman Minerals Corporation, 149 §. 
W.2d 1101, error dismissed, judgment 
correct. 

Where shares of corporation’s stock 
issued to wife and money due her from 
corporation were conclusively shown 
not to have been profits from invest- 
ment of her separate funds, nor com- 
mingled with husband’s properties in 
corporation’s hands or elsewhere, but 
to have resulted from sales of wife’s 
separate properties, character of such 
shares and money as her separate prop- 
erties never changed, but there was at 
most a.mere exchange of one form of 
her separate property for another,— 
Yrazier Jelke & Co. v. Chapman Miner- 
als Corporation, 149 S.W.2d 1101, er- 
ror dismissed, judgment correct. 


Wash. Where part of purchase price 
of land comes from husband’s separate 
funds and balance is paid from com- 
munity funds, the land constitutes “sep- 
arate property” of the husband to the 
extent of purchase price paid from hus- 
band’s funds, and balance of purchase 
price represents interest of community 
in land. Rem.Rey.Stat. §§ 6890-6892. 
—In re Binge’s Estate, 105 P.2d 689. 

Where part of purchase price of 
land was shown to have come from 
husband's separate funds, and there 
was no evidence of application of com- 
munity funds to payment of balance 
of purchase price, land constituted the 
“separate property’ of husband, and 
did not pass to widow on’ husband’s 
death as “community property”. Rem. 
Rey.Stat. §§ 6890-6892.—In re Binge’s 
Hstate, 105 P.2d 689. ; 

Where a husband mortgages his sep- 
arate property to secure a fund, and 
the fund is not devoted to any com- 
munity purpose, the fund rétains its 
status as ‘separate property” of hus- 
band. Rem.Rev.Stat. § 6890.—In re 
Binge’s Estate, 105 P.2d 689. 

That lender mortgagee required mort- 
gagor’s wife to sign mortgage on mort- 
gagor’s separate property would not 
convert money acquired thereby into a 
community fund, if it was not applied 
to community uses. Rem.Rey.Stat.  § 
pone rin re Binge’s Hstate, 105 P.2d 
689. 

Where a husband acquired during his 
marriage land with his separate funds 
and the rents, issues, and profits from 
his separate property, such land con- 
stituted the ‘‘separate property” of hus- 
band which did not pass to widow on 
husband’s death as “community prop- 
erty”. Rem.Rev.Stat. §§ 6890-6892.—In 
re Binge’s Estate, 105 P.2d 689. 

Even if wife made contributions to 
the community, by such contributions 
she did not acquire any interest in land 
purehased with husband’s’ separate 
funds and with rents, issues, and profits 
from his separate property. Rem.Rev. 
Stat. §§ 6890-6892.—In re Binge’s Hs- 
tate, 105 P.2d ‘689. 

Wash. Where title to property pur- 
chased by husband with his separate 
funds was. taken in wife’s name, and 
there was no showing of any limitation 
in deed of interest ‘conveyed to wife 
or of any intention that she should 
hold title in trust for husband, prop- 
erty purchased became wife’s ‘‘sepa- 
rate property”, and its status as such 
wag not affected by community prop- 
erty laws.—Scott v. Currie, 109 P.2d 
526. ( 


HUSBAND AND WIFE 
§ 1133 

Tex.Civ.App. Whether public land 
purchased is community or separate 
property depends upon the inception 
of the title as the initial step essential 
to the initiation of the right to acquire 
title. Vernon’s Ann.Ciy.St. arts. 4613, 
4619.—MacRae vy. MacRae, 144 S.W.2d 
320, error refused, 

Where husband purchased state pub- 
lic school land before marriage, and 
during marriage sale was forfeited for 
nonpayment of interest and husband 
thereafter exercised preference right, 
under statute, to repurchase at reap- 
praised value, the inception of title 
was in the original purchase before 
marriage and not in the exercise of 
the preference right to repurchase, 
hence the land remained ‘separate 
property” of husband subject merely 
to right of the community for reim- 
bursement for any community funds 
used in repurchasing the land.  Ver- 
non’s Ann.Civ.St. arts. 46138, 4619, 5326, 
5326a.—MacRae v, MacRae, 144 S.W.2d 
320, error refused, 

Where husband purchased state pub- 
lic school land before marriage and 
during marriage sale was forfeited for 
nonpayment of interest, the statutory 
amendment during marriage | giving 
original purchaser preference right to 
repurchase forfeited land was merely 
in addition, or an alternative, to the 
right which existed at time of pur- 
chase before marriage to reinstate a 
forfeited purchase by payment of ar- 
rearages, and title acquired by hus- 
band by repurchase had its inception 
in the original purchase before mar- 
riage the same as though husband 
had elected to reinstate instead of re- 
purchase, hence land remained ‘‘sepa- 
rate property” of husband and: was 
not “community property’. Vernon’s 
Ann.Civ.St. arts. 46138, 4619, 5326, 
5326a.—MacRae v. MacRae, 144 S.W.2d 
320, error refused. 


§ 1141 

D.C.Wash. Under Washington com- 
munity property law, money paid for 
tax certificates is presumed to be com- 
munity property, Rem.Rev.Stat.Wash. 
§ 6892.,—U. S. v. Ferry County, 39 F. 
Supp. 1007.. 

Cal.App. All property owned by 
wife before her marriage is presumed 
to be her separate property. Civ.Code, 
§ 162.—De Hart v. Allen, 111 P.2d 342. 

Money deposited in bank, in or- 
dinary course of business, to account 
of woman living with man as_ his 
wife at time of deposit, and subse- 
quently marrying him formally, was 
presumably her property, regardless 
of its source. Civ.Code, §§ 79, 162; 
Code Civ.Proc. § 1963, subds, 7, 8, 11, 
12, 30; St.1929, p. 444, § 15a—De 
Hart v. Allen, 111 P.2d 342. 

In action wherein balance in bank 
account, opened in name of woman 
living with defendant as his wife 
and subsequently. marrying him for- 
mally, was attached as his property, 
judgment denying her third party 
claim to such balance was erroneous, 
in absence of evidence contradicting or 
rebutting statutory presumptions that 
property owned by wife before mar- 
riage is her separate property. Civ. 
Code, §§ 79, 162—De Hart y. Allen, 
111 P.2d 342. 

Cal.App. The statutory rule that 
whenever any real or personal prop- 
erty, or any interest therein or in- 
cumbrance thereon, is acquired by a 
married woman by an instrument in 
writing, the presumption is that the 
same is her separate property, is based 
on theory that under such circum- 
stances it will be presumed that hus- 
band has made a gift of his interest to 
wife, and the presumption will prevail 
until overcome by credible rebutting 
evidence. Civ.Code, § 164.—People v. 
One 1939 La Salle 8 Touring Sedan, 
Engine No. 2301026, 115 P.2d 39. 

La. Where procés verbal of executor 
revealed that property was duly adver- 
tised and sold at public auction and 
that executor as highest bidder ac- 
quired the land by purchase, but no 
stipulation was to be found in procés 
verbal exhibiting that executor pur- 
chased the property with his separate 


’ funds, 


§ 1141 


the presumption was _ conclu- 
sive that the property belonged to the 
community.—Sanderson y. Frost, 3 So. 
2d 626, 198 La. 295. 

La.App. All property acquired by 
either spouse during existence of mar- 
riage- presumably falls into and _ be- 
comes an asset of community of ac- 
quets and gains between them, if such 
exists, _Civ.Code, arts. 2399, 2402.— 
Cox, vy. Caldwell, 197 So. 167. } 

The burden of overcoming presump- 
tion that property acquired by either 
Spouse during existence of marriage 
vested in community rests upon per- 
son alleging the separate and para- 
phernal character of the particular 
property. Civ.Code, arts. 2399, 2402.— 
Cox v. Caldwell, 197 So. 167. 

Where land which was separate 
property of wife was sold to her fath- 
er, and father subsequently reconveyed 
property to wife by a deed which re- 
cited a cash consideration, property 
would be presumed to have yested in 
community, in absence of showing that 
price of last sale from father was paid 
from paraphernal funds which wife 
had administered separately from hus- 
band or that purchase was an invest- 
ment of such funds. Civ.Code, arts. 
ieee 2402._Cox y. Caldwell, 197 So. 


La.App. A community of acquets 
and gains as provided for by law is 


always presumed to exist between 
every married couple. Civ.Code, arts. - 
2332, 2399-2401.—Riche v. Ascension 


Parish School Board, 200 So. 681. 

Where there was nothing in a 
wife’s original or amended petition in 
suit for unpaid salary allegedly due 
her as a teacher to negative the ex-- 
istence of a community of aequets and 
gains between wife and her husband, 
who was not a party to suit, it was 
presumed that such a community ex- 
isted between them, and the wife had 
no right of action on the salary claim, 
since the claim belonged to the com- 
munity, and the husband as head and 
master of the community should in- 
stitute and prosecute all suits on com- 
munity claims. Civ.Code, arts. 2332, 
2399-2401.—Riche v. Ascension Par- . 
ish School Board, 200 So. 681. 

It should never be presumed that a 
husband and wife are living apart, 
but on the contrary it should be pre- 
sumed that they are living together. 
—Riche v. Ascension Parish School 
Board, 200 So. 681. 

Tex.Com.App. Where the original 
investment in a business was from 
funds belonging to wife’s separate es- 
tate, a stock of merchandise and fix- 
tures, acquired after the date of orig- 
jnal acquisition, was presumed to have 
been purchased from profits from the 
business rather than by capital invest- 
ment, so as to be “community prop- 
erty”, liable for husband’s debts,— 
Hardee v. Vincent, 147 S.W.2d 1072. 
reversing 127 S:W.2d 333. 

Tex.Com.App. All property acquired 
by either a husband or his wife dur: 
ing marriage, by onerous title, is 
“community property’, and the burden 
of proving that any portion thus ac- 
quired is the separate property of the 
wife rests upon the party asserting 
that fact—Hardee v. Vincent, 147 S.W. 
2d 1072, reversing 127 S.W.2da 3382. 

In wife’s suit to enjoin levy of exe- 
cution on goods and fixtures of a busi- 
ness which was commenced with wife's 
funds, under judgment rendered sole- 
ly against husband, on ground that 
the goods and fixtures were separate 
property of the wife, wife had burden 
of showing that money used in the 
purchase of the goods and fixtures 
came out of the wife’s separate estate. 
—Hardee v. Vincent, 147 S.W.2d 1072, 
reversing 127 S.W.2d 338. 

Tex.Civ.App. Land, conveyed to wife 
by deeds containing no recitals indi- 
eating that property was to be her 
separate property or was paid for or 
intended to be paid for out of her 
separate estate and no recitation that it 
was a gift to her from grantor, is pre- 
sumed from face of such instruments 
to be “eommunity property”’.—Skinner 
vy. Vaughan, 150 S.W.2d 260, error dis- 
missed, judgment correct. 
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ie “Wash. , Presumptively, property tak- ; 


en in the name of a husband or wife 
is “community property,” and the bur- 
den is on one asserting otherwise to 
show that property in question is 
separate property. Rem.Rey.Stat. § 
6892.—Hughes y. Boyer, 104 P.2d 760. 
Wash. Presumptively, property tak- 
en in the name of a husband or wife 
is “community property,” and the bur- 
den is on one asserting otherwise to 
in question is 
A separate property. Rem.Rev.Stat. § 
_ 6892. Hughes vy. Boyer, 104 P.2d 760. 
Wash. When it is made to appear 
that property was not community prop- 
erty, it will be presumed that it re- 
mains separate property until some di- 
rect and positive evidence to the con- 
is made to appear. _Rem.Rev. 
Stat. §§ 6890-6892.—In re Binge’s Es- 
‘tate, 105 P.2d 689, 
Where a husband has separate in- 
come, it is presumed that charges 


4 


of such income. Rem.Rev.Stat. §§ 
- 6890-6892.—In re Binge’s Estate, 105 
P.2d 689. 


‘ Where a husband has in his pos- 


ession both community and separate 
nds, it is presumed that he pays 
bts from the fund from which prop- 
rly they should be met. Rem.Rev. 
‘Stat. §§ 6890-6892—In re Binge’s Es- 
Pi2d 689. 

Wash. Property acquired by hus- 
d’s purchase during marriage is 
sumed to be “community property”, 
t presumption is rebuttable and may 
ye overcome by proof that property 
acquired was in fact so acquired with 
separate funds of one of members of 
ommunity.—Scott y. Currie, 109 P.2d 


f § 1142 
Cal.App. Real property acquired by 


a testator after marriage was presump- 


tively community property.—In re Bur- 


—nett’s Dstate, 109 P.2d 26. 
_ Cal.App. Where realty: was deeded 
wife, there was a presumption that 
was her separate property, but the 
esumption was rebuttable, Civ.Code, 
-164.—Porter v. Nelson, 109 P.2d 996. 
“Wash. Property acquired by either 
spouse during coverture is presump- 
tively “community property”, and bur- 
n of proof is on party who contends 


5 ~ that such property is separate prop- 


' erty. 


Rem.Rey.Stat. §§ 6890-6892.— 


a Beakley v. City of Bremerton, 105 P. 


2d 40. : 
Wash. Where property is acquired 


during marriage, there is a rebuttable 


presumption 


that it is community 
property, but the test of whether it is 
“community property” or “separate 


community funds and community 
credit, or separate funds and the issues 
and profits thereof. Rem.Rev.Stat. $$ 


property is whether it was acquired 
bY. 


- 
€ 


mer i 
munity property 


. > 


-~ 6890-6892.—In re Binge’s Estate, 10d 
m2 


7 § 1143 
-. Cal.App. Where property is  pur- 
chased with separate funds of one of 
the spouses, except where there is a 
written agreement, the true intention 
of the parties as to whether the prop- 
rty was to be transmuted into com- 
may be shown by 
parol.—Marvin v. Marvin, 116 P.2d 151. 
' Tex.Civ.App. Where defendants in 
trespass to try title claimed undivided 


one-half interest in land on _ theory 
that it was community property, 
whether plaintiffs’ assignor, who had 


1880 after marriage 


owned land prior to marriage, per- 
mitted land to be sold at tax sale in 
was immaterial 
where it appeared assignor redeemed 
Jand the following year, since under 
law then in effect, tax purchaser did 


r. not acquire title until he had held for 


two years under tax deed.—Hays v. 
Dumraese, 153 S.W.2d 225, error re- 
fused. 8 

D.C.La. Under evidence that the 
wife had no paraphernal funds, no 
separate earnings, and was not sepa- 
rated either in person or property 


from her husband, a sale to the wife 
from her mother was a conyeyance of 
preperty which inured to the com- 
Taunity of acquéts and gains existing 


' 108 P.2d 417. 


‘nity property to separate property of 


e 
a. ar 

chiodo v. Cera 

Cal. In 


ROD 
of pur ) 
his earnings, a 


quiet title, on ground that land was 
“community property’’.—Marvin v. Mar- 
Win, LLe Ra2ds tole 

La, Evidence, consisting of uncon- 
tradicted testimony of husband and 
wife and documentary evidence, sup- 
ported finding that real estate pur- 
chased in wite’s name only, without 
statement that wife was purchasing” 
with her paraphernal funds, was ‘‘sep- 
arate property” of wife so as not to 
be subject to judgment obtained 
against husband.—American Surety Co. 
of New York v. Noble & Salter, 199 
So. 131, 196 La. 312. 

La. Evidence that wife in purchas- 
ing property sold to defendants paid 
portion of purchase price from pro- 
ceeds derived from her separate prop- 
erty and remainder with mortgages 
upon property, which mortgages were 
assumed by defendants, that wife act- 
ed in her individual capacity in trans- 
action with consent of defendants and 
that her husband consented to trans- 
action established that property sold 
was wife’s ‘‘separate property’’.—Byrd 
v. Babin, 200 So. 294, 196 La. 902. , 

La.App. The presumption that title 
to property acquired by wife during 
marriage vested in community is not 
overcome by declaration of spouses in 
deed to wife that wife is purchasing 
with her own separate and paraphernal 
funds under her separate administra- 
tion. Civ.Code, arts. 2399, 2402.—Cox 
v. Caldwell, 197 So. 167. 

The wife and those claiming under 
her, to overcome presumption in favor 
of. community character of property, 
must establish paraphernal character 
of funds, administration thereof sepa- 
rately and apart from husband, and 
investment b her, Civ.Code, arts. 
2209 2402.—Cox yv. Caldwell, 197 So. 


Where there was no recital in the 
act nor testimony in the record ‘to 
prove that note and mortgage acquired 
by wife during marriage was part of 
purchase price of lot, even if lot was 
wife’s separate property when sold, the 
presumption that note and mortgage 
vested in community was not overcome. 


spouse, within meaning of statute pro- 
viding for descent of community prop- 
erty upon death of survivor of owners 
in community. Probate Code, §§ 228, 
1080.—In re Watkins’ Estate, 108 P. 
2d 417, 16 Cal.2d 793, prior opinion 104 
P.2d 389, rehearing denied 109 P.2d 1. 
Where uncontradicted evidence on 
material issues in proceeding to deter- 
mine heirship showed as matter of law 
that property of estate was community 
property of decedent and _ previously 
deceased husband, and that, under stat- 
ute providing for descent of commu- 
nity property, relatives of husband 
were entitled to share therein, a judg- 
ment awarding the property to sole 
heir of deceased was unauthorized. 
Probate Code, § 228.—In re Watkins’ 
Hstate, 108 P.2d 417, 16 Cal.2d 793, pri- 
or opinion 104 P.2d 389, rehearing de- 
nied 109 P.2d 1. ; j 
Cal.App. A wife’s affidavit filed in 
proceeding to determine inheritance tax 
to be paid on estate of deceased hus- 
band, reciting how property had been 
acquired and that it was held in joint 
tenancy and stating that her attorney 
had advised her that the property was 
community in character, was insuffi- 
cient to show in proceeding to deter- 
mine heirship of wife who subsequent- 
ly died that the property was com- 
munity property.—In re Watkins’ Hs- 
tate, 104 P.2d 389, subsequent opinion 


Cal.App. In! action to quiet title to 
realty purchased at sale under execu- 
tion to satisfy a judgment which plain- 
tiff held against a husband, wherein 
wife set up defense that realty was 
her separate property, on ground that 
it had been purchased with funds part- 
ly owned by her before her marriage 
and partly derived from her earnings 
after her marriage, evidence justified 
judgment for plaintiff on ground that 
wife’s funds had been so ‘commingled 
with community funds that the iden- 
tity of each had been lost, and that 
hence all would be treated as com- 
munity funds. Civ.Code, § 168.—Por- 
ter v. Nelson, 109 P,2d 996. 


Cal.App. Conflicting evidence sus-~ 


tained finding that husband had given Ciy.Code, arts. 2399, 2402.—Cox v. 
money, which had constituted com- Caldwell, 197 So. 167. 

munity property of husband and wife, La.App. In order to establish that 
to wife as her separate property, land purchased at tax sale by married 
thereby converting it from commu- woman in her own name but during 


coverture was not “community prop- 
erty,’ thereby establishing married 
woman’s right to maintain suit to en- 
join sale under foreclosure of such 
land, where tax deed contained no re- 
citals to negative presumption of com- 
munity, it was necessary to prove that 
purchase price was paid from the 
identical funds purchaser had when 
married, or from funds realized from 
reinvestment thereof over which hus- 
band had not had control nor admin- 
istration.—Smith v. Brock, 200 So. 342. 
In married woman’s suit to enjoin 
sale under foreclosure of land pur- 
chased at tax sale in woman’s own 
name but during coverture, evidence 
which tended to establish that pur- 
chase price was paid from wife’s sep- 
arate property was insufficient to over- 
come presumption of community char- 
acter of land, so as to establish right 
of wife to maintain such action.— 
Smith v. Brock, 200 So. 342. 
_ Wife, in order to overcome presump- 
tion in favor of community character 
of property, must establish parapher- 
nal character of funds, administration 
Eee Phd geht and apart from hus- 
and and investment by wife.—Smi 
v. Brock, 200 So. 342. Stan 
Tex. Evidence that before land was 
deeded to a married woman she had 
received gifts of money which were 
placed in a common bank account sub- 
ject to husband’s check, that no sep- 
arate account of money had been kept, 
and that husband drew check on bank 
account for cash consideration named 


wife to which husband’s only claim 
after wife’s death would be as_ heir 
or legatee.—Hutchinson y. California 
Trust’ Co} Liat Pl2d'40a: 

Cal.App. Evidence failed to establish 
that husband agreed to transmute his 
separate property into community prop- 
erty, so as to entitle wife to maintain 
action to set aside deed to the property 
executed by husband on ground that 
the property was community property 
and that the wife had not joined in the 
decd Manas ay v. Darusmont, 115 P.2d 


Cal.App. Dvidence that decedent had 
purchased land after final decree of di- 
vorce was entered was sufficient to sup- 
port finding that land was “separate 
property” of decedent.—Marvin y. Mar- 
WD te Omen alee 

Where the separate property of a 
spouse has been transmuted into com- 
munity property, the change in status 
of the property may be shown by the 
very nature of the transaction or from 
surrounding circumstances, and it is 
not essential to show express agree- 
ment.—Marvin v. Marvin, 116 P.2d 151. 

Evidence that no money other than 
community earnings was used to buy 
property was sufficient to support find- 
ing that property was “community 
property” ag it tended to show an 
executed oral agreement between hus- 
band and wife.—Marvin y. Marvin, 116 
Pea 1 py 

Tvidence that wife paid part of pur- 
chase price of land before her marriage, 


ba 


in deed conveying land to married 
woman, and that deed recited that con- 
sideration was to be paid out of her 
separate property, and that she alone 
executed notes for balance of purchase 
price to be paid out of her separate 
estate, warranted conclusion that as 
between married woman and husband 
it was intended, at time of acquisition, 
that she should take title in her sepa- 
rate right.—Smith v. Buss, 144 S.W.2d 
529, affirming Buss v. Smith, 125 S. 
W.2d 712. 

Tex,Com.App. In wife’s suit to en- 
join levy of execution on goods and 
fixtures under judgment rendered 
against husband, on ground that goods 
and fixtures were wife’s separate prop- 
erty, wherein proof showed that goods 
and fixtures were paid for out of funds 
of the business which was commenced 
with wife’s separate funds, husband’s 
testimony that he did not claim any 
interest in the business and that it 
belonged to his wife did not rebut pre- 
sumption that goods and fixtures were 
“community property”, since profits 
derived from wife’s separate estate dur- 
ing marriage belonged to the com- 
munity estate of the parties —Hardee 
v. Vincent, 147 S.W.2d 1072, reversing 
127 S.W.2d 333. 

Tex.Civ.App. Evidence in action of 
trespass to try title, wherein plaintiffs 
claimed as assignees of former owner 
of. Jandy, and defendants. claimed un- 
divided half .interest therein as as- 
signees of former owner’s wife on 
theory that land was community prop- 
erty, evidence supported implied find- 
ing that former owner purchased land 
prior to marriage, and sustained judg- 
ment awarding land to. plaintiffs.— 
Hays v. Dumraese, 153 S.W.2d 225, er- 
ror refused. 

Wash. Ividence of agreement _be- 
tween husband and wife that earnings 
of either or both are to be separate 
property must be. strong enough to 
overcome presumption that property 
was acquired aS community property, 
and mere fact that money acquired by 
wife is placed in bank in her own name 
is insufficient to overcome such pre- 
sumption. Rem.Rey.Stat. §§ 6890-6892. 
—Beakley v. City. of Bremerton, 105 
P.2d 40. 

Wash. Evidence that realty pur- 
chased by husband was paid for with 
funds obtained from sale of his prop- 
erty in Minnesota, where husband and 
wife had previously lived and which 
was not a community property state, 
was sufficient to overcome presumption 
that realty acquired was “community 
property.”’—Scott v. Currie, 109 P.2d 
526. 

Evidence that husband and wife aft- 
er moving to Washington from Minne- 
sota had no appreciable income aside 
from income derived from husband’s 
property in Minnesota, which was not 
a. community property state, was suf- 
ficient to establish that property pur- 
chased in Washington by husband who 
placed title in wife’s name, and prop- 
erty obtained in exchange therefor, was 
not “community property’’.—Scott v. 
Currie, 109 P.2d 526. 


§ 1152 

La.App. Where there was no decla- 
ration in act of purchase that land 
was acquired as wife’s separate prop- 
erty, it became and formed part of 
community property between wife and 
husband.—Fountain v. Kirby Lumber 
Corporation, 199 So. 603. 

Tex. Recitals in «deeds conveying 
land to a married woman stating that 
consideration was to be paid out of 
grantee’s separate property and that 
part of purchase price was to be rep- 
resented by notes executed by grantee 
prima facie constituted the land the 
grantee’s separate property and prima 
facie showed that at time when grantee 
acquired land grantee took entire title 
in her separate right and not in com- 


munity.—Smith y. Buss, 144 S.W.2d 
529, affirming Buss v. Smith, 125 S. 
W.2d-712, 

§ 1153 
La. Where a married woman buys 


immovable property in her name and 
it is not declared in the act of sale 


‘HUSBAND AND WIFE 


that property was purchased with her 
separate funds, she may assert and 
prove as a fact that real estate was 
bought with her parepierel funds.— 
American Surety Co. of New York vy. 
Noble & Salter, 199 So. 131, 196 La. 


312. 
§ 1154 

Cal.App. Where wife enabled and 
eaused record title of property to be 
placed in name of husband as his sep- 
arate property, and had knowledge of 
Sale of the property by husband to 
third parties, and of the consideration 
that the third parties were paying to 
the husband, and although the wife 
talked to the third parties on several 
occasions she did not claim a com- 
munity. interest in the property, and 
the wife surrendered possession to the 
third parties, the wife upon being 
deserted by her husband was “es- 
topped’ from attacking the record title 
and. claiming the conveyance to be 
void because the property was com- 
munity property and the wife did not 
join in execution of the deed.—MackKay 
v. Darusmont, 115 P.2d 221. h 

La. Where property acquired in 
names of both husband and wife was 
sold and other property was deeded to 
wife alone as part of purchase price 
more than 12 years before plaintiff 
obtained judgment against husband, 
there was no prejudice so as to form 
basis for an “estoppel” against wife 
proving that realty acquired in names 
of both husband and wife was bought 
with her paraphernal funds, and that 
therefore property deeded to-wife alone 
was her separate property.—American 
Surety Co. of New York v. Noble & 
Salter, 199 So. 131, 196 La, 312. 

La. Where it was alleged that moth- 
er after husband’s death judicially con- 
fessed in tutorship proceedings that 
property was the separate property of 
husband and that children had inherit- 
ed it in full ownership from their fath- 
er, but it was not shown that children 
were prejudiced or damaged by allega- 
tions of mother in the tutorship pro- 
ceedings, plea of “estoppel” which chil- 
dren sought to invoke against mother 
was properly rejected.—Sanderson vy. 
Frost, 3 So.2d 626, 198 La. 295, 

§ 1162 

Cal.App. Community property can- 
not be segregated and applied by an 
order or judgment of the court so as 
to hold the wife’s interest in the com- 
munity property in liquidation of her 
liability to support her mother, Civ. 
Code, §§ 172, 172a, 206.—Grace y. Car- 
penter, 108 P.2d 701. 

§ 1172 

C.C.A.La. Under Louisiana law, a 
wife has a present vested interest in 
one-half of the community property 
and not a mere expectancy, and upon 
death of the husband she does not take 
by inheritance but in her own right 
as owner.—De Lappe y. Commissioner 
of Internal Revenue, 113 F.2d 48. 

Under Louisiana law, a husband is 
the head of the community and he may 
dispose of community property without 
the consent of the wife, but in doing 
so he acts as agent for the community 
and not by right of ownership of the 
whole-—De Lappe v. Commissioner of 
Internal Reyenue, 113 F.2d 48. 

Cal. A husband and wife by statute 
are given an equal interest in the 
community property during continu- 
ance of the marriage relation, but they 
do not possess equal power of manage- 
ment, control or disposition, and hus- 
band has power of management and 
control. Civ.Code §§ 16la, 172, 172a. 
—Sanderson v. Niemann, 110 P.2d 
1025, prior opinion 100 P.2d 508. 

Cal. The 1927 statute defining in- 
terests of spouses in community prop- 
erty did not change existing rule vest- 
ing in husband the entire management 
and control of eommunity property, 
in view of express recognition in 1927 
statute of existing statutory provi- 
sions giving management and control 
to husband., Civ.Code, §§ I6la, 172, 
172a.—Grolemund v, Cafferata, 111 P. 
2d 641. 

The failure of statutes exempting 
wife’s earnings and separate property 


§ 1172 


from liability for husband’s debts to 
make any provision in regard to lia- 
bility of husband’s separate property, 
husband’s earnings, or balance of com- 
munity property, aside from wife’s 
earnings, for obligation created by 
husband’s tort, indicated legislative 
intent that husband should retain 
power to divest parties of their com- 
munity property, so long as he made 
no gift of community property with- 
out. consideration. Civ.Code, §§ 168, 
171.—Grolemund y. Cafferata, 111 P. 
2d 641. 

The provision of Probate Code, that 
community property passing from hus- 
band’s control by reason of death or 
testamentary disposition by wife is 
subject to his debts and to adminis- 
tration, indicated that Legislature did 
not intend by enactment of statute de- 
fining interests of spouses in com- 
munity property to alter existing rule 
that husband has right of full man- 
agement and control of community 
RMI EOE ea odes § ae. Civ. 

ode, a.—Grolemund vy. Cafferata 
111 P.2d 641. f 

Cal.App. Where widow of insured 
claimed a half interest in life policy 
on ground that premiums thereon were 
paid with community funds and that 
widow had not consented to a gift of 
policy to mother, evidence warranted 
finding that naming of mother as bene- 
ficiary constituted a voluntary gift 
without consideration, and that widow 
did not consent to gift of widow’s 
community interest in policy, and jus- 
rape eae ie ee Civ.Code, 
Ni a, -—Bazzell y. HEndri 
P.2d 49. eee 

Cal.App. The respective interests of 
husband and wife in community prop- 
erty are existing and equal, subject to 
husband’s dominant right to manage 
and control such property. Civ.Code, 
§§ 161a, 172, 172a.—Mosesian v. Parker, 
112. P.2d°705. 

The husband of woman granted li- 
censes to engage in produce dealer and 
broker businesses, not constituting her 
separate property, would have not only 
equal and existing interest therein, but 
complete management and _ control 
thereof, subject only to statutory re- 
strictions on disposition thereof. Ciy. 
Code, §§ 161a, 172, 172a; Code Civ. 
Proc. §§ 1811-1821.—Mosesian vy. Park- 
er, 112, P.2d 705. 

Cal.App. The husband hag the right 

of control and management of com- 
munity property.—People vy. One 1939 
La Salle 8 Touring Sedan, Engine No. 
2301026, 115 P.2a 39. 
_ Tex.Civ.App. The statutes impliedly 
invest a married woman with power to 
contract for necessaries for herself and 
children, as well as for such expenses 
as are incidental and _ necessary to 
management and control of her sep- 
arate property and such community 
property as statutes commit to her 
charge, without joinder of her husband, 
and, save in such respects, statutes do 
not give her power to bind herself to 
personal liability to debt. Vernon’s 
Ann.Ciy.St. arts. 4614, 4621—John F. 
Grant Lumber Co. y. Jones, 151 S.W. 
2d 944, error granted. 

Tex.Civ.App. Contracts for purchase 
of certificates of indebtedness by wife 
from company which had no knowledge 
of claim that funds used for purchase 
were community property until hus- 
band’s repudiation of the certificates 
of indebtedness several years later were 
not void because the payments were 
made out of community funds without 
authority or consent of husband, but 
rather, where the contracts were had 
and the money paid in the usual man- 
ner, the money when paid became prop- 
erty of the company.—Larson y. Ster- 
ling Mut. Life Ins. Co., 153 S.W.2d 177. 
Error dismissed. 

Wash. he management and control 
of community property conferred by 
statute on husband is for the commun- 
ity and in the community interest, and 
is not restricted to transactions in the 
ordinary management of community 
business, but husband’s authority is 
complete so long as he is acting on be- 
half of the community. Rem.Rey.Stat. 
§ 6892.—Hanley v. Most, 115 P.2d 933. 


Se 


Be: Ua toner vy: Most, 175° P.2d 


Occasional small gifts by elderly and 
well-to-do husband to middle-aged wo- 
man who was employed at cigar stand 
in hotel patronized by husband did not 
ty rant enjoining husband against giv- 
ing away community personalty, in ab- 
sence of evidence reflecting on hus- 
band’s morality in relation to the gifts. 
Hanley v. Most, 115 P.2d 933. 
Leon § 1175 
‘Tex.Civ.App. Under statute provid- 
ng that community .property may be 
disposed of by husband only, the right 
of husband to manage, control and dis- 
se of the community property is ab- 
te so long as it is not exercised for 
rpose of defrauding wife and, bar- 
any disposition or dissipation of 
roperty made with intent to de- 
wife, the husband may sell or 
even give away the ‘property. Ver- 
non’s Ann.Civ.St. art. 4619.—Locke y. 
ocke, 143 S.W.2d 637. 
Fraud toward wife on part of hus- 
ba in his management of community 
property was required to be established 
by wife as a “condition precedent” to 
fe’s right to recover her share of 
munity funds which she alleged 
isband converted to his own use in 
sof his own living expenses and 
2€ ry expenditures in the preserva- 
on of the community estate during 
riod between separation of husband 
wife in 1930 and divorce in 1937. 
non’s Ann.Ciy.St. art. 4619.—Locke 
2 socke, 143 S.W.2d 637. 
 Tex.Civ.App. Where funds of a wife, 
either separate or her interest in the 
‘unity, have been used permanent- 
improve husband’s separate real 
property, upon partition of the com- 
munity estate, wife is entitled to re- 
bursement therefor.—Ogle v. Jones, 
W.2d 644, error refused. 
The right of surviving wife to reim- 
bursement for improvements made on 
ate property of deceased husband 
sed upon equitable principles and 
recovery is limited to 


‘tue of improvements placed thereon. 
( no Jones, 143 S.W.2d 644, error 
ised. i 

ally, measure of reimbursement 
surviving wife for improvements 
ade on separate property of deceased 
sband is extent of enhancement in 
: e of the property at time of parti- 
tion by virtue of such improvements.— 
. v. Jones, 143 S.W.2d 644, error re- 


~ fused. 
| Where surviving widow’s separate 
nd community funds had been used 
r husband to make improvements on 
is separate property, fact that widow 
as awarded a homestead right in por- 
ion of land upon which improvements 
rere placed and would therefore be en- 
_ titled to occupy property for remainder 
ae her life would not preclude reim- 
ursement to widow to extent of en- 

hancement in value of husband’s prop- 
erty at time of partition by virtue of 
such improvements.. Vernon’s Ann.St. 
Const. art. 16, § 52.—Ogle v. Jones, 143 
$.W.2d 644, error refused. 
Babys § 1188 

. D.C.Cal. Under California law, hus- 
band and wife may contract freely 
with each other with regard to com- 
munity property and may change the 
character of either separate or com- 
- munity property. Civ.Code Cal. §§ 
158, 159.—Riggle vy. Rogan, 37 F.Supp. 


oN 
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Pot ak 
Bk Cal, A husband may relinquish to 
wife the right to her earnings during 
marriage without any consideration 
other than their mutual consent, which 
may be shown by evidence of acts or 
conduct of the husband indicating that 
he did not regard the earnings as com- 
Nenad property.—Pacific Mut. Life 
Ins. Co., y. Cleverdon, 108 P.2d 405, 
tia 788, prior opinion 101 P.2d 


Cal, If husband and wife by execu- 
tion of joint tenancy instruments and 
receipt of joint tenancy deeds intended 
to and did change status of their com- 


f LA ma 4 
i Doniunite property, husband’s decision is 
ie 


of “community property’’.—In re Wat- 
kins’ Estate, 108 P.2d 417, 16 Cal.2d 
793, prior opinion 104 P.2d 389, rehear- 
ing denied 109 P.2d 1. 

A husband and wife may agree with 
respect to character of property which 
they hold and may transmute their 
property from one status to another 
by agreement which ordinarily need 
not be executed with any_ particular 
formality.—In re Watkins’ Estate, 108 
P.2d 417, 16 Cal.2d 793, prior opinion 
104 P.2d 389, rehearing denied 109 P.2d 


Cal.App. A husband and wife may 
by agreement convert their community 
property into the separate estate of 
either spouse.—In re Watkins’ Estate, 
104 P.2d 389, subsequent opinion 108 
P.2d 417. 


The interest of each spouse in com- 
munity property which is converted 
into an estate in joint tenancy is “sepa- 
rate property.’—In re Watkins’ Estate, 
104 P.2d 389, subsequent opinion 108 
P.2d 417. 


The action of community partners in 
investing their property with a title 
in joint tenancy is conclusive evidence 
of their intention to vest title in the 
survivor._In re Watkins’ Hstate, 104 
pine 389, subsequent opinion 108 P.2d 
417. 

Cal.App.. Husbands and wives have 
legal right to contract with each other 
eoncerning their personal interests in 
property, and by agreement between 
them the status of any property owned 
by them may be changed from sepa- 
rate to community and vice versa.— 
In re Furtsch’s Estate, 110 P.2d 104. 

Cal.App. Under codal provision, a 
wife may convey her interest in realty 
to her husband whether the interest 
is community or otherwise. Civ.Code, 
Met hari igo +f vy. Darusmont, 115 P. 

21. 


Cal.App. The fact that husband and 
wife took title to property involved 
in suit to quiet title as joint tenants 
was not conclusive on. question of 
whether they thereafter held lot as 
joint tenants, since a husband and 
wife may by agreement. transmute 
character of property held by them. 
Civ.Code, §§ 158, 159.—Schipper v. Pen- 
kalski, 115 P.2d 231. 


A husband and wife may by written 
agreement, or by an _ executed oral 
agreement, transmute the character of 
property held by them, and such agree- 
ment. will be given effect by the law. 
Civ.Code, §§ 158, 159.—Schipper v. 
Penkalski, 115 P.2d 231. 

Cal.App. A husband and wife may 
by contract transmute the separate 
property of either or both into com- 


munity property.—Marvin vy, Marvin, 
L116" P20 PHT. 
§ 1189 
Cal.App. A husband and wife may 


contract with regard to their property. 
Fee tae v. Remondino, 106 P.2d 

Ole 4 

La. A transfer which purported to 
be an ordinary conventional sale of 
land by husband to his wife for a 
stipulated price represented by two 
notes signed by the wife, bearing inter- 
est, and secured by a conventional 
mortgage and vendor’s lien on the land, 
was void on its face. Rey.Civ.Code, 
arts. 1790,,.2446.—Little vy. Barbe, 198 
So. 368, 195 La. 1071. 

A contract of sale by a man to his 
wife, in which the wife incurs a per- 
sonal obligation to pay the price, or 
any part thereof, is null, Rev.Ciy.Code, 
arts, 1790, 2446.—Little v. Barbe, 198 
So. 368, 195 La. 1071. 

_ Wash. Spouses can agree that earn- 
ings of either or both of them are to 
be separate property, provided rights 
of creditors are not prejudiced there- 
by. Rem.Revy.Stat. §§ 6890-6892, — 
eeley y. City of Bremerton, 105 P.2a 


co into I h 
all property of whatever 
owned by them or thereafter to b 
quired, as to realty located in 


4 Washing- 
ton and theretofore owned separately 
by the husband, wife under law of 
Washington acquired vested community 
interest in land and in rents and pro- 
ceeds therefrom.—Black v, Commission- 
er of Internal Revenue, 114 F.2d 355. 


: § 1191 |. 

Wash. Under community property 
law, husband or wife can give or con- 
vey his or her separate property to 
other spouse, provided he or she is free 
from debts and liabilities or at time of 
making of the gift or conveyance has 
ample means readily and conveniently 
accessible to his or her creditors and 
to the ordinary process used in the 
eollection of debts. Rem.Reyv.Stat. 5 
6890 et seq.—Davison v. Hewitt, 106 
P.2d 733. 4 Y aie 

Under community property law, if 
gift from one spouse to the other is 
valid when made, it is valid as to sub- 
sequent creditors. Rem.Rey.Stat. § 
6890 et seq.—Davison v. Hewitt, 106 
P.2d 733. ‘a 

§ 1193 eee 

Wash. Where rent of apartment oc- 
cupied by woman apartment house em- 
ployee and her husband was to be part ~ 
of woman’s compensation and no agree- 
ment relative to rent was submitted to 
and approved by Industrial Welfare i. 
Committee of the Department of Labor ° 
and Industries as required by order in 
of Committee, employers were not en- 
titled to credit for rent of more than 
one-third of woman’s minimum salary | 
and could not recoyer any other rent 
against husband or the marital com- 
munity, since the question of rent was 
governed by the minimum wage law 
for women and the order of the Wel- | 
fare Committee dnd: statute relating to 
husband’s liability for family expenses |. 
was inapplicable. Rem.Rev.Stat. §§ 
6906, 7623 to 7641.—Hvans v. Hart- 
mann, 105 P.2d 717. / 

§ 1198 

Wash. The rule that community is 
not liable for torts committed by hus- 
band as a, public officer is not ap- 
plicable where community receives the 
actual benefits from the tort.—Beakley 
v. City of Bremerton, 105 P.2d 40. 
Where city attorney fraudulently mis- 
appropriated part of money allowed for 
stenographic. services, and community 
composed of attorney and his wife 
benefited therefrom, community was 
liable to city, but separate estate of 
wife not participating in transaction 
was not liable. Rem.Rey.Stat. §§ 6890- 
6892.—Beakley v. City of Bremerton, 
105 P.2d 40. ; j 

Wash, In_action in tort for conyer- — 
sion of funds, personal property, and 
records of local labor union by parent 
union and by another local to which 
such funds and property had been i 
transferred, brought against such un- 
ions and against the individual mem- 
bers thereof, judgment for plaintiff was 
properly entered against the marital 
communities of the individual defend- 
ants, since individual. defendants, in 
their union activities, were engaged in 
furthering the welfare of their. re- 
spective tamilies—Furniture Workers’ 
Union Local 1007 v. United Brother- 
hood of Carpenters and Joiners of 
America, 108 P.2d 651, , 


§ 1200 j 

La.App. The husband only, ag head 
and master of the community, is re- 
sponsible and ean be sued for debts 
of community.—Fairbanks, Morse & Co. 
vy. Bordelon, 198 So, 391. ‘ 

La.App. married woman is not 
liable for a community debt.—Winter 
v. Gani, 199 So. 600, r 

A community debt incurred by hus- 
band in course of a business carried 
on by him created no liability on) part r 
of wife, who operated another busi-— te 
ness distinct from that of husband : 
and which had no relation to the debt, | 


but husband wag alone liable therefor, vr 
Ss i" 


Civ.Code, art. 131—Winter v. Gani, 
199 So. 600. 


§ 1202 

Cal. Prior to enactment in 1927 of 
statute defining interests’ of spouses 
in community property, community 
property was liable for husband’s 
debts. Civ.Code, § 161a—Grolemund 
v. Cafferata, 111 P.2d 641. 

The term “debts of the husband” 
within statutory provision that earn- 
ings of wife should not be liable for 
debts of the husband. includes, unless 
otherwise qualified, debts incurred by 
husband for benefit of community as 
well as his own separate debts. Civ. 


Code, § 168.—Grolemund vy. Cafferata, 
111 P.2d 641. 
Cal. The statutes giving to hus- 


band the management.and control of 
community personalty and realty sub- 
ject the community personalty, with 
the exception of. wife’s earnings, and 
the community realty, to all contracts 
of husband as well as to judgments 
arising out of his torts. Civ.Code, §§ 
168, 172, 172a.—Grolemund v. Caf- 
ferata, 111 P.2d 641. 

Community property consisting of 
leasehold interest and furniture of 
rooming house purchased in 1926 
with funds consisting of earnings of 
husband commingled with separate 
funds of wife, of furniture purchased 
after year 1927 with money received 
from operation of rooming house, and 
of realty purchased with commingled 
funds in 1930, was properly subjected 
to judgment against husband for his 


tort. Civ.Code, §§ 161a, 172, 172a.— 
Grolemund y. Cafferata, 111 P.2d 641. 
Cal.App. The statutory exemption 


of the earnings of a wife from liability 
for the debts of her husband except 
for necessities, is ‘“waived’’ where such 
earnings are so mingled with com- 
munity property as to lose their iden- 
tity. Civ.Code, § 168.—Porter y. Nel- 
son, 109 P.2d 996. 

Where separate property and com- 
munity | property are ‘so commingled 
that they cannot be traced, a wife may 
not thereafter claim an exemption as 
to a sum which equals the amount of 
her earnings which she has theretofore 
placed in the common fund. Civ.Code, 
§ 168.—Porter v. Nelson, 109 P.2d 996. 

Wash. The creditors of a community 
are entitled to impress a lien upon 
the community or upon property in 
which community has acquired an in- 
terest.—Conley v. Moe, 110 P.2d 172. 


§ 1206 
—€.C.A.La. Under Louisiana law, a 
husband is the head of the community 
and he may dispose of community 
property without the consent of the 
wife, but in doing so he acts as agent 
for the community and not by right of 
ownership of the whole.—De Lappe Vv. 
nae tune of Internal Revenue, 113 
20.48. 


Y.C.La. Where husband,.as_ such, 
joined wife in deed executed for pur- 
pose of dividing property with wife’s 
co-owner, statute requiring husband to 
join in conveyance of wife’s property 
was fully complied with. Civ.Code La. 
art. 2404.—Angichiodo y. Cerami, 35 
F.Supp. 359. 

Under the codal article that the hus- 
band should join in sale of community 
property to make deed valid, the im- 
portant legal fact is that the husband 
join in the authentic act and the fact 
that the authentie act happens to be 
one of partition between the other par- 
ties of real estate does not render in- 
effectual the signature of, and does not 
diminish the authority given by, the 
husband. Civ:Code La. art. 2404.—An- 
gichiodo vy. Cerami, 35 F.Supp. 359. 

The consideration for husband’s join- 
ing in sale of community property need 
not be monetary. Civ.Code La. art. 
2404.—Angichiodo v. ‘Cerami, 35 F. 
Supp. 359. 

A wife cannot alienate property be- 
longing to the community .of acquéts 
and gains without authority and con- 
sent of her husband who is head and 
master of the community. Civ.Code 
La. arts. 2402, 2404.—Angichiodo y. 
Cerami, 35 F.Supp. 359, 
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§ 1209 

Cal.App. In suit to cancel note and 
trust deed covering community prop- 
erty, determination that the instru- 
ments which affected title to real prop- 
erty were void because neither was 
signed nor authorized to be signed by 
the wife was proper. Civ.Code, § 172a. 

—Vaughan v. Roberts, 113 P.2d 884. 
Cal.App. The codal provision requir- 
ing wife to join husband in executing 
any instrument by which community 
realty is conveyed was designed to 
protect a wife’s community 
where the property stands in the name 
of her husband, and does not apply to 
property taken in the name of hus- 


Kay v. Darusmont, 115 

Tex.Civ.App. On question of rights 
of paar where wife claimed title 
under deed conveying land to former 
husband, her title if any resulted from 
her marital status and the presump- 
tion that the land was community prop- 
erty, and conveyance having been made 
during the existence of marriage rela- 
tion, the wife’s title was equitable 
and the husband had the legal title.— 
Bllett v. Mitcham, 145 S.W.2d 917, er- 
ror dismissed, judgment correct. 

Where wife claimed title under deed 
conveying land during existence of mar- 
riage to former husband who held le- 
gal title and who thereafter conveyed 
all his right, title and interest to ad- 
verse claimant, wife had the burden 
of establishing that purchaser was_not 
an innocent purchaser.—Ellett v. Mit- 
cham, 145 S.W.2d 917, error dismissed, 
judgment correct. 

Where wife claimed title under deed 
conveying land to her former husband, 
during the existence of the marriage 
relation and husband thereafter con- 
veyed all his right, title and interest 
to adverse claimant, and there was no 
evidence that divorce decree was re- 
corded or that purchasers had actual 
knowledge or information pertaining 
to the divorce, evidence was insuffi- 
cient to establish that purchasers were 
not “innocent purchasers”? and the wife 
was not entitled to recover an undivid- 
ed one-half interest in the land.—EI- 
lett v. Mitcham, 145 S.W.2d 917, error 
dismissed, judgment correct, 

Tex.Civ.App. ‘The aet amending 
community property statute so as to 
provide for control, management and 
disposition of such property by. wife 
when husband has disappeared and his 
whereabouts are unknown to wife for 
over twelve months did not affect 
power of wife permanently separated 
from husband to: convey community 
property without authorization by 
eourt order. Vernon’s Ann.Civ.St. art. 
4619.—Masterson v. Bouldin, 151 S.W. 
2d 301, error refused. 

Tex.Civ.App. A husband may during 
coverture convey the community prop- 
erty of husband and wife without 
joinder of the wife. Vernon’s Ann,Ciy. 


St. art. 4619—Cushenberry v. Profit, 
153 S.W.2d 291, error refused. 
In determining validity of a deed, 


whereby husband and ‘wife conveyed 
title to land, which was the communi- 
ty property, the mental capacity of 
wife to execute such deed was imma- 
terial, since under statute husband 
alone could validly convey community 
property. Vernon’s Ann.Civ.St. art. 
4619.—Cushenberry v. Profit, 153 S.W. 
2d 291, error refused. 

8 1210 

D.C.La. Sale by wife to her mother 
of property which had inured to com- 
munity of acquéts and gains existing 
between the wife and her husband was 
a valid conveyance of title without hus- 
band joining in and signing the sale, 
where there were repeated ratifications 
by husband of the sale by his wife to 
her mother. Civ.Code La. arts. 2402, 
9404.—Angichiodo y. Cerami,’ 35 F. 
Supp. 359. 

Where wife gave notes to her mother 
as part of purchase price for land and 
wife without husband joining in and 
signing sale reconveyed community 
land to mother, who was to surrender 


interest. 


§ 1210 


the notes, act of husband in taking 
notes out of the trunk of mother after 
her death and giving notes to the wife's 
brother so that he might have them 
canceled at the parish seat was a 
“ratification” of wife’s sale of land to 
her mother and of the authentic act, in 
which husband joined, partitioning the 
property between his wife and_ the 

rother.—Angichiodo vy. Cerami, 35 F. 
Supp. 359. 

Where husband claimed title to prop- 
erty on ground that he did not join 
in wife’s sale of community pronerty 
to her mother, but after the mother’s 
death the husband joined in authentic 
deeds partitioning the mother’s prop- 
erty and stating that the land involved 
was owned by the mother, the deeds 
were translative of whatever title the 
husband might have had to land, and 
by signing the deeds he acceded to 
the fact of his wife’s inheritance from 
her mother and by implication recog- 
nized title in the mother. Civ.Code La. 
art. 2404.—Angichiodo vy. Cerami, 35 F. 
Supp. 359. 

Where husband claimed title to land 
on ground that he had not joined in 
conveyance of wife to her mother but 
husband joined in act, executed after 
the death of mother partitioning her 
property, the act which was before a 
notary public and was witnessed by 
two persons was an “authentic act” 
sufficient to transfer husband’s title. 
Civ.Code La. arts. 2234, 2402, 2404, 
2440.—Angichiodo v. Cerami, 35 F. 
Supp. 359. 

The requisite of the codal article that 
the husband should join in the sale of 
community property to make the deed 
valid is one subject to ratification, 
especially when the ratification is em- 
bodied in an authentic act. Civ.Code: 
La. art. 2404.—Angichiodo -y. Cerami, 
35 F.Supp. 359. 

Where husband claimed title to land 
on ground that the land was com- 
munity -property which wife, without 
husband joining in, had conveyed to 
her mother, authentic deed, joined in 
by husband, after the mother’s death, 
partitioning the mother’s property be- 
tween the wife and her brother, was 
supported by suflicient and valid “con- 
sideration.” Civ.Code La. art. 2404.— 
Angichiodo vy. Cerami, 35 F.Supp. 359. 

Where husband claimed title to land 
on ground that the land was com- 
munity property which wife, without 
husband joining in, had conveyed to 
her mother, but after death of. the 
mother husband joined an authentic 
deed partitioning the mother’s prop- 
erty between the wife and her brother, 
the husband could not. revoke his own 
alienation. Civ.Code La, art. 2404,— 
Angichiodo v. Cerami, 35 F.Supp. 359. 


Where husband claimed title to land 


on ground that the land was commu- 
nity property which wife, without hus- 
band joining in, had .conveyed to her 
mother, but after the mother’s death 
husband joined in authentic deed par- 
titioning the mother’s property between 
the wife and her brother, title in the 
wife’s brother was validated by ‘‘rati- 
fication” or confirmation, where both 
parties acted according to the terms of 
the partition. Civ.Code La. art, 2404. 
eee ee v. Cerami, 35 H.Supp. 


Where husband claimed title to land 
on ground that he did not join in 
wife's conveyance of land constituting 
community property to wife’s mother, 
but where husband joined in authentie 
act partitioning land as part of moth- 
er’s estate, even if husband did not 
know what he was signing or thought 
he was signing something else, or was 
misled in the signing, he eould not be 
relieved. Civ.Code La. arts. 2402, 2404. 
Tahoe vy. Cerami, 35 F.Supp. 
309) 

Where it appeared that mother con- 
veyed land to her daughter, that there- 
after mother executed mineral lease, 
that daughter reconveyed property to 
mother, and that daughter’s husband, 
who had not joined in daughter’s re- 
conveyance to mother, joined in authen- 
tie acts partitioning the land as part 
of the mother’s estate, company which 
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of partition in purchasing the mineral 
lease was in the category of an “inno- 
cent purchaser” so that husband could 
not claim title ay against the company 
because of fact that husband had not 
- joined in the wife’s reconveyance to 
her mother. Civ.Code La, arts. 2402, 
+ 2404.—Angichiodo vy. Cerami, 35 F. 
Supp. 359. ; 
Cal.App. A wife may be “estopped’ 
by her conduct to attack validity of 
instrument, executed by husband, be- 
cause she: did not join therein. Civ. 
Code, § 172a.—Bush v. Rogers, 109 
P.2d 379 


_ Where wife, not joining in husband’s 
lease of mining claims, was present 
during conversations of husband, his 
attorney, and lessees concerning de- 
velopment of claims and terms of lease 
before execution thereof and subse- 
ent conversation respecting prospec- 
interest, com- 


denied giving her consent to execution 
of lease, circumstances were sufficient 
to show “waiver” of her interest, com- 
munity or otherwise, in matter of 
lease. Civ.Code, § 172a.—Bush v, Rog- 
_ ers, 109 P.2d 379. { 

- Cal.App. In order to entitle a wife 
to set aside conveyance of community 
property executed by husband alone 
A Me to recover the property, wife must 
establish that it was community prop- 
erty, and the general circumstances 
must be such as do not affirmatively 


tacking the transfer. 
»  —MacKay v. Darusmont, 115 P.2d 221. 
b 5  Tex.Civ.App. A husband was _ not 
_ “estopped’’. to assert his exclusive 
r rights to manage, control and dispose 
of entire community property by wife’s 
representations that spouses were per- 
-manently separated in her contract to 
; pcenver, interest in such property to at- 
_  torneys in consideration of services 
rendered in determining and procuring 
her property rights as against hus- 
- band.—Masterson y. Bouldin, 151 S.W. 
- 2d_:«301, error refused, 
apy § 1229 
La. Husband has no right to assert 
judicially against his wife a claim that 
is based only upon his interest in the 
matrimenial community as long as the 
community remains undissolved, ex- 
cept in a suit which seeks or which 
may accomplish a dissolution of the 
community.—Carter v. Third Dist. 
eta Ass’n, 197 So. 230, 195 La. 
OBE ; 


The rights of action granted by stat- 
utes permitting wife to sue her hus- 
‘band to regain administration of wife’s 
- paraphernal property intrusted to hus- 
band and allowing wife to sue husband 
for restitution of wife’s paraphernal 
property are independent of wife’s 
right to sue for separation of property 
when her separate estate is endangered 
by her husband’s mismanagement or 
by his financial difficulties. Civ.Code, 
arts. 2387, 2391, 2425.—Carter v. Third 
Dist. Homestead Ass’n, 197 So. 230, 195 
La. 555. 
ann Wife could maintain action which 
Ly was in effect an action against the 
husband for restitution of wife’s para- 
_ phernal property consisting of build- 
ing and loan association’s stock issued 
in wife’s name, without seeking dis- 
solution of the matrimonial community, 
or separation of property. Civ.Code, 
arts. 2387, 2391.—Carter y. Third Dist. 
Homestead Ass’n, 197 So. 230, 195 La. 
DD. 

Husband could not recover from 
» wife, so long as matrimonial communi- 
ty remained undissolved, the hus- 
band’s half of community funds al- 
legedly invested in building and loan 
association’s stock which was pur- 
chased in name of wife and was the 
é wife’s separate property. Act No, 140 

of 1932, 34.—Carter y. Third Dist. 
i‘ ao Ass’n, 197 So. 230, 195 La. 
= 555. 


-_ relied on the record showing the acts” 


A husband has no right o 
against his wife as long as matrimonial 
community remains undissolved, to re- 
cover husband’s half of community 
funds invested in property bought in 
the name of the wife, either by direct 
action or by way of reconventional 
demand in a suit brought by the wife 
for the restitution of her separate 
property.—Carter v. Third Dist. Home- 
stead Ass’n, 197 So. 230, 195 La. 555. 

In wife’s action for restitution of her 
paraphernal property consisting of 
building and loan association’s stock, 
which was brought after any interest 
of husband in the stock was foreclosed 
because of his failure to assert right 
within time authorized by statute, hus- 
band’s plea, that suit should be held 
in abeyance pending determination of 
issues in husband’s pending divorce 
suit wherein husband was urging that 
the stock was community property and 
wherein husband had obtained injunc- 
tion temporarily restraining wife from 
disposing of community property, was 
properly overruled. Act No. 140 of 
1932, § 34.—Carter v. Third Dist. 
Homestead Ass’n, 197 So. 230, 195 La. 
555 


La.App. A husband and wife were 
not precluded from maintaining action 
against lessor for trespass which de- 
prived them of peaceable possession of 
their home, on theory that claims arose 
out of violation of contract of lease 
and that wife was:without right to 
sue, the husband being the master of 
the community, where husband and 
wife were not suing on contract of 
lease but merely alleged that they 
rented premises for purpose of showing 
that they were in lawful possession and 
that lessor in violation of obligation 
trespassed and disturbed them in their 
use of the property. Civ.Code, art. 
2315.—Vogt v. Jannarelli, 198 So. 421, 
transferred 196 So. 346, 195 La. 277. 

La.App. In married woman’s action 
for personal injuries, sustaining objec- 
tions to proof of damages on account 
of medical expenses was proper, since 
such items were due the community and 
could not be recovered by married wo- 
man,—Lanza v. De Ridder Coca Cola 
Bottling Co., 3 So.2da 217. 

Tex.Civ.App. Under Texas law, dam- 
ages to a married woman for personal 
injuries are “community property” for 
recoyery of which husband may. sue 
alone.—Roberts vy. Magnolia Petroleum 
Co., 142 S.W.2d 315, error refused 143 
S.W.2d 79, 

Wife who did not allege that her 
husband had refused to become a real 
party plaintiff and who merely joined 
her husband ‘pro. forma” could not 
maintain action against motorist for 


injuries sustained in an automobile 
collision.—-Roberts v. Magnolia Petro- 
leum Co.,. 142 S.W.2d- 315, error 


refused, 143 S.W.2d 79. 

Tex.Civ.App. An action to recover 
for meals furnished by a cafe oper- 
ated by a married woman should be 
brought by the ‘husband in his name 
and the wife would not be ‘proper 
party’? since earnings would be com- 
munity proverty of husband and wife. 
—Gist v. Tsesmelis, 153 S8.W.2d 277, 
error refused. 

Yex.Civ.App. In an action to recov- 
er community property, it is not suf- 
ficient that the husband be made a 
pro forma party but he must be a real 
party.—Gist v. Tsesmelis, 153 S.W.2d 
277, error refused. 

Tex.Civ.App. ‘To recover interest ac- 
cruing during coverture on notes which 
constituted wife’s separate property. 
husband was a ‘necessary party” to 
action, and his joinder with wife pro 
forma was wholly insufficient to author- 
ize recovery.—Cruse v. Archer, 153 §S. 
W.2d 679. 


§ 12 

Ariz. Wife alone was entitled to 
bring an action for loss of consortium 
as result of defendants’ selling intoxi- 
cating liquor to husband with full 
knowledge that husband was an hab- 
itual drunkard, and husband was nei- 
ther a “necessary party’? nor a “prop- 
er party’, regardless of whether dam- 
ages when recovered would become 
community property.’ Rey.Codes 1928, 


rate 


Cal. A married | 
right to bring an a 
own name: for injuries to her pe 
and she is a “necessary party” to that 
action, though her husband may join 
her therein.—Sanderson. y. Niemann, 
110 P.2d 1025, prior opinion 100 P.2 


8. : ; 
A husband must bring all actions 
that concern the community’ property, 
unless express: statutory ~ exceptions 
permit her to bring such action. Civ. 
Code §§ 161a, 172, 172a.—Sanderson Vv. 
Niemann, 110 P.2d 1025, prior opinion 
100 P.2d 508. ‘ 

A husband hag primary right, of 
which he is not divested by statute 
authorizing wife to sue for personal 
injuries, to seek recovery of conse- 
quential damages from financial loss 
to community, though such damages 
are result of injuries to wife, and 
hence wife’s joinder in husband’s ac- 
tion in small claims court for dam- 
ages to community owned automobile 
and consequential damages from finan- 
cial loss to community as result of 
wife’s injuries did not preclude wife, 
on ground that there had been a 
“splitting of causes of action’, from 
maintaining separate action for in- 
juries. Code Civ.Proc. §§ 3870, 427; 
Civ.Code §§ 161a, 172a, 174.—Sander- 
son v. Niemann, 110 P.2d 1025, prior 
opinion 100 P.2d 508. 


I.a.App. All actions involving or re- 
lating to community property must be 
instituted, prosecuted or defended by 
the husband, the head and master of 
the community, which function may not 
be delegated to the wife—Smith vy. 
Brock, 200 So. 342. 


La.App. A claim for loss of earn- 
ings by married woman forming part 
of woman’s claim for damages arising 
out of automobile accident was a claim 
inuring to benefit of community exist- 
ing between woman and her husband, 
and was recoverable by him alone as 
head and master of the community. 
Civ.Code, art. 2402.—Simon v. Harrison, 
200 So. 476, followed in 200 So. 481. 

La.App. Where there was nothing 
in a wife’s original or amended peti- 
tion in suit for unpaid salary. alleged- 
ly due her as a teacher to negative 
the existence of a community of 
acquets and gains between wife and 
her husband, who was not a party to 
suit, it was presumed that such a 
community existed between them, and 
the wife had no right of action on the 
salary claim, since the claim belonged 
to the community, and the husband 
as head and master of the community 
should institute and ‘prosecute all 
suits on community claims. Civ.Code, 
arts. 2332, 2399-2401.—Riche v. Ascen- 
sion Parish School Board, 200 So. 681. 

The community of acquets and gains 
should be regarded as a separate en- 
tity from the spouses, and hence the 
wife has no right of action on a claim 
which belongs to the community. Civ. 
Code, arts. 2332, 2399-2401.—Riche v. 
SATS Parish School Board, 200 

oO. ‘ 


§ 1249 

La. Where building and loan asso- 
ciation’s stock was purchased in wife’s 
name, and subsequently statute was 
enacted which provided that building 
and loan association stock might be 
owned by a wife as her separate prop- 
erty and would form no part of marital 
community, and that any claim by a 
husband of interest in stock issued in 
name of his wife was required to be 
asserted by suit brought within 90 
days from effective date of statute, 
husband’s only right to assert judi- 
cially a community interest in the 
stock was right accorded by the stat- 
ute, and upon expiration of 90-day 
period any claim of interest in stock 
which husband might have had was 
foreclosed. Act No. 120 of 1902, § 13; 
Act No. 140 of 1932, § 34; Civ.Code, 
art. 2334.—Carter v. Third Dist. Home- 
stead Ass’n, 197 eed 195 La. 555. 
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Cal.App. Where facts were pleaded 


constituting an estoppel against wife 


erson — 
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who sought to set aside deed_ executed 
by husband alone on ground that it 
conveyed community realty, and wife 
had not joined therein, the grantees 
were entitled to rely on the estoppel 
even though estoppel was not pleaded 
in express terms.—MacKay v. Darus- 
mont, 115 P.2d 221. 
§ 1254 - 
La.App. In suit against husband 
and wife on debt contracted during 
marriage, debt was presumed to be for 
benefit of the community, and _ wife 
could not be held liable, in absence 
of allegation that debt inured to sep- 
arate benefit of wife, or that she was 
separate in property from her husband, 
or engaged in business as a public mer- 
chant.—Fairbanks, Morse & Co. v. Bor- 
delon, 198 So. 391. 


§ 1261 

D.C.La. Where husband sought to 
establish title to land on ground that 
he did not join in sale by his wife to 
her mother, evidence established that 
husband signed knowing the import 
of the documents, authentic deeds 
whereby the wife and her brother par- 
titioned mother’s property, and _ hus- 
band thereby ratified the act of sale 
by his wife to her mother. Civ.Code 
La. art. 2404.—Angichiodo vy. Cerami, 
35 F.Supp. 359. 7 

In husband’s action to establish title 
to property, evidence established that 
act of partition, in which husband 
joined following judgment placing 
heirs, including wife, in possession, 
was properly executed and was not in- 
duced by fraud. Civ.Code La. art. 
2404.—Angichiodo v. Cerami, 35 F. 
Supp. 359. 2 

In husband’s action to establish 
title to land on ground that husband 
did not join in wife’s conveyance of 
the land which constituted community 
property to her mother, and that act 
partitioning mother’s estate was void, 
husband had burden of proving his al- 
legations by preponderance of the evi- 
dence. Civ.Code La. arts. 2402, 2404.— 
Angichiodo vy. Cerami, 35 F.Supp. 359. 

Where husband sought to establish 
title to land on ground that he did not 
join in wife’s conveyance of land con- 
stituting community property to wife’s 
mother, and that he was fraudulently 
induced to join in authentic act par- 
titioning the land as part of the 
mother’s estate, evidence was_ insuffi- 
cient to establish fraud. Civ.Code La. 
arts. 2402, 2404:—Angichiodo v. Cera- 
mi, 35 F.Supp. 359. 

Cal.App. Findings that husband ac- 
quired property at .close of an escrow, 
that wife executed and delivered to 
husband quitclaim deed covering the 
property, that husband conveyed prop- 
erty to third parties for valuable con- 
sideration, that in the meantime the 
property had stood in the name of the 
husband as his separate property at 
all times, and that the third parties 
acquired the property without notice 
of alleged community interest of the 
wife and in reliance on her quitclaim 
ceed were sustained by evidence and 
were sufficiént to support judgment 
refusing to set aside the husband’s 
deed on ground that it conveyed com- 
munity realty, and that the wife had 
not joined therein. Civ.Code, § 172a.— 
Mackay v. Darusmont, 115 P.2d 221. 

Wash. That transactions” between 
husband and friend involved seventy- 
five per cent. of the community prop- 
erty, that the community received no 
eonsideration for the transfer, and simi- 
lar facts were in themselves not deter- 
minative of whether husband acted for 
the community and in the community 
interest as affecting wife’s right to at- 
tack such transactions, but were merely 
relevant in part. Rem.Rev.Stat. § 6892. 
—Hanley v. Most, ies P.2d''\ 933. 
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Cal.App. Findings that husband ac- 
quired property at close of an escrow, 
that wife executed and delivered to 
husband quitclaim deed covering the 
property, that husband conveyed prop- 
erty to third parties for valuable con- 
sideration, that in the meantime the 
property had stood in the name of the 
husband as his separate property at 
all times, and that the third parties 
acquired the property without. notice 
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of alleged community interest of the 
wife and in reliance on her quitclaim 
deed were sustained by evidence and 
were sufficient to support judgment 
refusing to set aside the husband’s 
deed on ground that it conveyed com- 
munity realty, and that_the wife had 
not joined therein. Civ.Code, § 172a.— 
MacKay v. Darusmont, 115 P.2d 221. 


§ 1276 

N.M. Where husband and wife have 
permanently separated and no longer 
live or cohabit together, either may 
institute suit for division of property 
or disposition of their children, with- 
out asking for or obtaining dissolution 
of bonds of matrimony, or file suit for 
absolute divorce, wherein permanent 
separation satisfactorily | established 
may ve deemed: strong evidence of in- 
compatibility constituting ground for 
divorce. Laws 1901, c. 62, § 23; Laws 
1933. ec. 54.—Poteet v. Poteet, 114 P.2d 
91, 45 N.M, 214, 

Tex.Civ.App. Where husband and 
wife entered into property settlement 
which was fair, by executing general 
warranty deeds each of which express- 
ed intention to divide realty and that 
property should be separate property 
of grantee without any community of 
interest of grantor, but marriage rela- 
tion was never dissolved and neither 
of them during time between making 
of agreement and death of husband 
made any demands upon the other for 
any change in division, on death of 
husband wife was not entitled to a 
life estate in one-third of the land of 
which he died seized by reason of the 
law of descent and distribution, but 
children of the husband and _ wife 
were entitled to fee-simple title to such 
land. Vernon’s Ann.Civ.St. art. 2571. 
—Selby v. Selby, 148 S.W.2d 854. 

Vex.Ciy.App. A valid, enforceable 
parol partition of land can be made by 
the joint owners thereof, including a 
husband and wife, and such partition 
is not prohibited by the statute of 
pralidss scant v. Woods, 150 S.W.2d 

A husband and wife, on permanent 
separation can, by parol, partition 
property between themselves, and such 
a contract is valid and enforceable— 
Cantrell v. Woods, 150 S.W.2d 838. 

An oral agreement by husband and 
wife who had decided to separate, for 
partition and division of their commu- 
nity property, was valid and was not 
prohibited by the statute of frauds, 
and hence one claiming under wife had 
no interest in realty which had been 
given to the husband under the agree- 
a ee v. Woods, 150 S.W.2d 


Tex.Civ.App. An orphan who had 
lived with decedents, who were hus- 
band and wife, but who was not shown 
to have been legally adopted by the 
decedents was neither a “necessary par- 
ty” nor a “proper party” to suit to 
nartition community realty belonging 
to the decedents, since in order for 
orphan to have right to inherit por- 
tion of estate, she must have been leg- 
ally adonted by the decedents as their 
child.—Feliczak v. Kopycinski, 153 S. 
W:2d 329. 

In partition suit for division of land 
which had been community property of 
husband and wife, and was jointly 
owned by wife’s heirs and the estate 
of the deceased husband which was 
being administered by executor under 
husband’s will, trial court was author- 
ized to appoint a receiver upon proper 
showing having been made of necessity 
therefor, Rev.St.1925, art. 2293.—Fel- 
iezak v. Kopycinski, 153 S.W.2d 329. 

In suit by wife’s heirs for partition 
of property which had been community 
property of husband and wife, evidence 
establishing that executor of deceased 
husband’s estate usurped his authority 
and took complete control and exclu- 
sive possession of the land, including 
that inherited by the heirs from the 
wife, and without authority rented and 
leased the land, and converted rents 
and revenues therefrom, and failed and 
refused to render to heirs an account- 
ing and refused to pay them anything 
of the rents and revenues collected, 
authorized the trial court to appoint 


§ 1297 


receiver to preserve and conserve es- 

tate until partition could be accom- 

plished, Rev.St.1925, art. 2293.—Iel- 

iczak v. Kopycinski, 153 S.W.2d 329. 
1294 

La.App. The value placed on an au- 
tomobile which was community prop- 
erty in an ex parte inventory at time 
of suit for separation would yield to 
the actual value which the automobile 
had as of the date of separation in a 
proceeding for an accounting and set- 
tlement between former husband and 
Wepre onveret vy. Kleinpeter, 198 So. 

In proceeding for an accounting of 
community property after a judgment 
of separation, evidence was not. suffi- 
cient to warrant requiring former 
wife to account for sum of money 
given her before separation, where 
evidence was not conclusive that the 
wife had the sum in her possession at 
date of  separation.—Kleinpeter  v. 
Kleinpeter, 198 So. 413. 

In proceeding for an accounting and 
settlement between former husband and 
wife after jucgment of separation, wife 
was not required to account for sum, 
part of which was expended for at- 
torney’s fees in separation suit and 
balance of which was claimed as ali- 
mony due her under judgment of court. 
—Kleinpeter v. Kleinpeter, 198 So. 413. 

In proceeding for an accounting and 
settlement between former husband 
and wife after judgment-of separation, 
wife was properly made to account for 
check which represented funds of the 
community, where evidence was not 
sufficient to support contention -that 
husband made wife a manual gift of 
check.—Kleinpeter v. Kleinpeter, 198 
So. 413. 

In proceeding for an accounting and 
settlement between former husband and 
wife after judgment of separation, wife 
was properly charged with the amount 
of community funds expended for the 
purchase of a burial lot for her mother. 
—Kleinpeter v. Kleinpeter, 198 So. 413. 

In proceeding for an accounting and 
settlement between former husband and 
wife after judgment of separation, fund 
on deposit in bank undergoing liquida- 
tion could not be considered, where 
there was no evidence as to the amount 
of dividends paid on the fund.—Klein- 
peter v. Kleinpeter, 198 So. 413. 

In proceeding for an accounting and 
settlement between former husband and 
wife after judgment of separation, wife 
was not entitled’ to attorney’s fees.— 
Kleinpeter y. Kleinpeter, 198 So. 413. 


§ 1296 

La. Under statute providing that 
when either husband or wife dies with- 
out leaving ascendants or descendants 
and without having disposed of his or 
her share in community property by 
will, such share should be held by sur- 
vivor in usufruct during his or her 
life, surviving spouse was entitled to 
usufruct of deceased spouse’s one-hal2 
of the community property during re- 
mainder of her life, and usufruct did 
not cease on remarriage of surviving 
spouse. Rev.Civ.Code, arts. 915, 916. > 
Succession of Stallings, 1 So.2d 690, 197 
La. 449. ¥ 

La. The remarriage of a surviving 
husband after the death of his wife ter- 
minated the usufruct which he enjoyed 
of the undivided one-half of the com- 
munity property belonging to his first 
wife, but heirs who made no effort to 
obtain possession of property to which 
they became entitled and made no offer 
to pay indebtedness due by the first 
community did not accept successions 
and make themselves liable as heirs aft- 
er husband’s death by signing a re- 
lease of any rights they might have 
against a certain piece of realty which 
second wife claimed as her separate 
property. Civ.Code, art. 991.—Kelley v. 
Kelley, 3 So.2d 641, 198 La. 338. 

§ 1297 

C.C.A.La. Under Louisiana law, a 
wife has a present vested interest in 
one-half of the community property and 
not a mere expectancy, and upon death 
of the husband she does not take by in- 
heritance but in her own right as own- 
er.—De Lappe v. Commissioner of In- 
ternal Revenue, 113 F.2d 48. 
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--- ministered, superior court sitting in 
probate may determine what is sep- 
arate property of deceased wife and 
what is community property.—Parsley 
im. a: v. Superior Court in and for Los An- 
‘  geles County, 104 P.2d 1073. 
The right of husband to community 
property as community survivor should 
- be determined in probate proceeding in- 
stituted by deceased wife’s sister who 
qualified as executrix, and any possible 
-_ eontroversy relative to such property 
could be adjudicated in such proceed- 
g, and prosecution of civil action by 
husband to determine his right to pos- 
session of such property was not nec- 
Probate Code, §§ 300, 571, 613, 
5, 920, 921, 927,—Parsley v. Superior 
ourt in and for Los Angeles County, 
4 P.2d 1078, ; 


f 


deceased mother was the 
‘community property of father and 
mother, the deed conveyed entire title, 
if land was separate estate of plain- 
’ mother, plaintiffs, as mother’s 
, succeeded to the mother’s title, 


art. 2571.—Smith |v. Buss, 1 
d 529, affirming Buss vy. Smith, 
dq. 742- 

: § 1308 
Where community property was 
cumbered with considerable debt at 
‘ime of wife’s death, the acceptance of 
1e succession could not be made for 
-wife’s minor heirs unconditionally, but 
suld be made for them only with the 
yenefit of inventory, and hence a pro- 
ceeding in which heirs asked to be rec- 
gnized and to be put in possession of 
-wife’s estate was a proceeding for such 
recognition and possession only with 
he benefit of inventory. Civ.Code, art. 
pr iyeley y. Kelley, 3 So.2d 641, 198 
338. 
The remarriage of a surviving hus- 
and after the death of his wife ter- 
inated the usufruct which he enjoyed 
the undivided one-half of the com- 
unity property belonging to his first 
ife, but heirs who made no effort to 
obtain possession of property to which 
ey became entitled and made no offer 
_ to pay indebtedness due by the first 
community did not accept successions 
liable as heirs 
after husband’s death by signing a re- 
ase of any rights they might have 


i) 
aa against a certain piece of realty which 
ss second ~=wife claimed as her separate 
; property. Civ.Code. art. 991.—Kelley 
vv. Kelley, 3 So.2d 641, 198 La. 338. 
Children by surrendering to the sec- 
ta arene. wife of their deceased father the 
-—s proceeds of a life policy payable to the 
estate did not accept their father’s suc- 
cession and thereby become liable for 
a _ indebtedness against his estate, since 
the proceeds of a life policy payable 
to an estate are not available for the 
payment of debts of the decedent and 
to that extent form no part of the es- 


tate. Act No, 88 of 1916; Civ.Code, 
art. 991.—Kelley v. Kelley, 38 So.2d 641. 
198 La, 338. 


La.App. Where daughter and other 
heirs agreed to pay pro rata share of 
expenses of father’s last illness and 
funeral and daughter did not object 

to the sale of cattle belonging to the 
succession or of certain timber in order 
a to obtain funds to pay off a mortgage 
and raised no objection, to sale of tim- 
ber on lands which her father had 
previously sold to her half-brother and 
daughter participated in the division of 
movable effects of succession, daugh- 
ter tacitly accepted her father’s succes- 
sion and was “estopped” from claim- 
ing as gole ‘heir of the father and moth- 
er, an interest in timber conveyed by 
the father to defendant on ground that 
timber was community property not- 
withstanding that she did not expressly 
accept father’s succession. Civ.Code, 
arts. 977, 988.—Aedison v. Kirby Lum- 
f ber Corporation, 3 So.2d 199. 
a ; Where daughter tacitly accepted suc- 


“ietiaaes 
Where wife’s estate is ad- 


its obligations and she could not claim 
an interest in timber conveyed by fa- 
ther who was obligated to warrant and 
defend title conveyed. Civ.Code, arts. 
1013, 1423.—Addison vy. Kirby Lumber 
Corporation, 3 So.2d 199. 
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Widow who received one- 
half of insured’s estate as his surviv- 
jing spouse in community, and the re- 
mainder as his universal legatee and 
received the full amount of the un- 
diminished estate was not entitled to 
recover from named beneficiary one- 
half of premiums paid on life policy 
from funds in the community, though 
proceeds of policy were payable to an- 
other, since if the premiums had been 
paid, entirely from insured’s funds, 
the estate inherited by widow from 
him presumably would have been pro- 
portionately reduced whereas widow 
was paid in full without reduction.— 
Hogan v. Hall, 118 F.2d he 

Cal.App. The statute providing that 
on death of intestate without issue any 
portion of intestate’s estate which had 
been community property of intestate 
and previously deceased spouse should 
be distributed equally to heirs of intes- 
tate and heirs of previously deceased 
spouse is applicable also to property 
which had formerly constituted a part 
of community estate of spouses but 
which survivor had acquired as her sep- 
arate property by an inter vivos gift 
from her previously deceased spouse. 
Probate Code, § 228.—In re Watkins’ 
Wstate, 104 P.2d 389. 

La. The seizure and sale of land 
belonging to matrimonial community 
to satisfy debt which husband had 
contracted after wife’s death was null 
as to half interest which heirs\ of wife 
inherited.—_Long y. Chailan, 199 So. 
222, 196 La. 380. 

La. Unconditional acceptance of an- 
cestor’s succession did not ‘“estop’” 
heirs from asserting interest in wife’s 
share of community property which 
was sold by sheriff to satisfy judgment 
obtained against ancestor for debt in- 
curred after his wife’s death. Rev. 
Ciy.Code, art. 2621; Code Prae. art. 
jet hong v. Chailan, 199 So. 222, 196 

a. i 


La. In action by heirs to recover 
land which had allegedly belonged to 
matrimonial community, evidence was 
sufficient to identify land as land 
which was bought during period that 
purchaser was married to ancestor 
through whom heirs claimed.—Long vy. 
Chailan, 199 So, 222, 196 La. 380. 

La. Upon dissolution of community 
by death of wife, her heirs became 
seized of her interest therein cum onere, 
subject to all legal and valid claims 
against it, and susceptible of divesti- 
ture in the enforcement of such claims. 
FY) bipee v. Pruitt, 200 So. 282, 196 La. 


La. Husband who had executed se- 
cured note representing community 
obligation was authorized, as com- 
munity survivor, to acknowledge serv- 
ice of process and waive all delays and 
required notices in seizure and sale of 
the hypothecated community property, 
though upon death of wife her heirs 
had allegedly become seized of her un- 
divided half interest in the community. 
Act No. 57 of 1926; Rey.Civ.Code, art. 
11.—Childs v. Pruitt, 200 So, 282, 196 
La. 866. 

La. Under statutes, foreclosure pro- 
ceedings under mortgage covering com- 
munity property and importing a con- 
fession of judgment could be brought 
against surviving spouse in community 
alone without making heirs of deceased 
spouse parties to the proceedings, and 
curator ad hoe could be appointed to 
represent surviving spouse who was ab- 
sent and not represented in the state, 
Act No. 57 of 1926; Code Prac. arts, 
116, 737, and art. 733, as amended by 
Act No. 171 of 1932.—Dixon vy. Fed- 
eral Land Bank of New Orleans, 200 
So. 306, 196 La, 937, 

La, A surviving husband was enti- 
tled to an undivided one-half in full 


7 es Ls 
all debts of the succession an all 


inherited by en, 
father of his minor childre 
‘only entitled to be appointed ivy 
natural tutor but was required to ac- 
cept the appointment. Civ.Code 
301.—Kelley v: Kelley, 8 So.2d 641, 198 
La. 338, PF rE” 

Tex. Upon husband’s death survived 
by wife and minor child, title to one- 
half of community funds on deposit in 
bank in husband’s name passed to mi-— 
nor, subject to wife’s right of con- 
trol for purpose of paying community 
debts. Rev.St.1925, arts. 2578, 2579, 
3661 et seq., 3663, 3667, 3669, 3678.— 
Grebe v. First State Bank of Bishop, 
150 S.W.2d 64, 136 Tex. 226, revers- 
ing 106 S.W.2d 382. 

Where assets of community estate 
are in cash, there are no debts unpaid, 
there has been no administration of 
estate, and there is no necessity for 
any, then upon death of either hus- 
band or wife, community estate vests 
one-half in the survivor and the other 
half in their children, and under such 
circumstances survivor is not entitled 
to sell or convey community assets. 
Rev.St.1925, art. 2578.—Grebe v. First 
State Bank of Bishop, 150 S.W.2d 64, 


not. 
r 


ane Tex. 226, reversing 106 S.W.2d 
Tex. Where assets of community es- 


tate are in cash, there are no debts un- 
paid, there has been no administration 
of estate, and there is no necessity 
for any, then upon death of either 
husband or wife, community estate 
vests one-half in the survivor and the 
other half in their children, and un- 
der such circumstances survivor is not 
entitled to sell or convey community 
assets. Rev.St.1925, art. 2578.—Grebe 
v. First State Bank of Bishop. 150 S. 
W.2d 64, 136 Tex. 226, reversing, 106 
S.W.2d 382. ; a 

Tex. Husband’g one-half interest in 
community estate would vest immedi- 
ately in his heirs at law with the same 
rights that husband had prior to his 
death, burdened, however, with right of 
wife to use and occupy the property as 
a homestead for her natural life, where- 
as wife continued to own the other one- 
half in her own right as community 
survivor.—Greene vy. White, 153°S.W.2d 
575, reversing White v. Greene, 129 S. 
W.2d 801. 

Widow who ratified contract whereby 
property was purportedly conveyed to 
husband with reservation of the miner- 
al estate parted with her interest in 
the mineral estate, but such ratification 
could not affect the rights of husband’s 
heirs.—Greene v. White, 153 S.W.2d 
575, reversing White v. Greene, 129 S. 
W.2d 801. 

Tex.Civ.App. Where husband and 
wife conveyed wife’s separate property 
retaining superior legal title and a 
vendor’s lien to secure payment of pur- 
chase money note, one-half of that title 
passed to husband and other half to 
wife’s heirs on her death, note was 
personalty which passed to husband, 
and payment of note by conveyance to 
husband of interest of executor and 
beneficiaries of estate of subsequent 
grantee terminated outstanding su- 
perior legal title, and husband became 
owner of property in fee simple which 
on husband’s death passed to his broth- 
er and sister. Vernon’s Ann.Civ.St. 
arts. 2570, 2571.—Ackermann y, Bar- 
tholomae, 144 S.W.2d 589. 


Tex.Civ.App. Where tract of land 
was community property of husband 
and wife, and husband died survived 
by wife and five children, children and 
surviving wife from moment title vest- 
ed by death of husband were ‘tenants 
in common,.’—J. R. Watkins Co. v. 
Dawson, 145 S.W.2d 901. 

Tex.Civ.App. The legal title of notes, 
constituting community property, on 
death of husband, vested in wife as 
survivor of their community estate and 
their six children jointly, subject to 
rights of ereditors.—lirst Nat. Bank of 
El Campo y. Gann, 150 S.W.2a 290, 
error refused. 
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La. A surviving husband was enti- 
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- tled to an undivided one-half in full 
_ ownership of the community property 


and. to the usufruct of the undivided 
one-half of the community property in- 


~ herited by his children, and as the fath- 


er of his minor children he was not on- 
ly entitled to be appointed their natural 
tutor but was required to accept the 
appointment. Ciy.Code,. art. 301.—Kel- 
ley v. Kelley, 3 So.2d 641, 198 La. 338. 

Tex. After community estate has 
been fully administered and all debts 
paid, the survivor is not entitled to use 
funds or community assets for his 
own private use, but holds them in 
trust for benefit of true owners there- 
of. Rev.St.1925, art. 3661 et seq.— 
Grebe v. First State Bank of Bishop, 
150 S.W.2d 64, 136 Tex. 226, reversing 
106 S.W.2d 382. 

Yex.Civ.App. The surviving spouse, 
even in absence of having qualified un- 
der statute, is given broad powers to 
possess, control, and dispose of com- 
mnunity property in settlement of com- 
munity affairs.——Southern Underwriters 
v. Lewis, 150 S.W.2d 162. 

Tex.Civ.App. Where notes held by 
bank for husband as gratuitous bailee 
constituted community property, upon 
husband’s death, wife as survivor in 
community had right to possession 
thereof as part of community estate 
without necessity of qualifying as sur- 
vivor in community and without neces- 
sity of showing that there were no 
community debts owing by estate.— 
First Nat. Bank of El Campo y. Gann, 
150 S.W.2d 290, error refused. ; 

Where bank held notes placed in 
wallet, which constituted community 
property, as gratuitous bailee for hus- 
band, and, upon husband’s death, bank 
permitted wife and one of children to 
remove certain notes from wallet, and 
thereafter wife died, bank was _ not 
liable to either estate of husband or 
wife for value of notes removed from 
wallet, since wife as survivor in com- 
munity was entitled to possession of 
notes.—First Nat. Bank of Hl Campo 
v. Gann, 150 S.W.2d 290, error refused. 

§ 1329 

D.C.La. Where the United States 
sought to recover back amount of emer- 
gency crop loan from borrower and 
from partnership which had _ pur- 
chased cotton crop without regard to 
recorded crop pledge, but one of part- 
ners died before filing of action, sur- 
viving widow in community and sole 
heir of legal age were liable solidarily 
for unpaid debt of succession. Ciy.Code 
La. arts. 946, 947, 1013, 1056.—U. S. v. 
Fontenot, 33 F.Supp. 629. 

Idaho. Where the surviving husband 
of the marital community had the 
management and control. of the com- 
munity estate and business during 
wife’s lifetime, husband was personal- 
ly liable for community debts, and the 
whole of the community. property was 
liable therefor. Code 1932, § 14-113.— 
Pierson y. Pierson, 115 P.2d 742. 

Tex.Civ.App. The general expenses 
of deceased husband were chargeable 
against community estate of deceased 
husband and surviving wife, and were 
deductible from community estate be- 
fore partition—Norwood vy. Farmers & 
Merchants Nat. Bank of Abilene, 145 S. 
W.2d 1100, error refused. 

Tex.Civ.App. The entire community 
estate of deceased husband and sur- 
viving wife was liable for necessary 
and reasonable charges incident to tem- 
porary administration during will con- 
test, and hence fees of attorney and 
temporary administrator were charge- 
able to the community estate as a 
whole.—Norwood vy. Farmers & Mer- 
chants Nat. Bank of Abilene, 145 S.W. 
2d 1100, error refused. 


§ 1345 

©.C.A.9. Under California law, com- 
munity property acquired by husband 
and wife prior to 1927 is subject to ad- 
ministration on death,of husband in 
superior court sitting in probate, and 
such court determines what debts and 
expenses of administration are to be 
paid therefrom, and what. part of 
property is community property, and 
when it was acquired and attributes 
thereof, and respective rights of widow 
and heirs, devisees, or legatees therein, 
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and until administration it cannot be 
determined authoritatively by any oth- 
er courts what property is or is not 
community property, or how distribu- 
tion should be made, Probate Code 
Cal. §§ 202, 300.—Rosenberg v. Com- 
missioner of Internal Revenue, 115 F. 
2d 910. 

Idaho. Though the death of one of 
the spouses dissolves the marital com- 
munity, it does not leave the estate 
in the condition of a partnership when 
one of the partners dies, as against 
contention that upon the death of the 
wife the community estate must be ad- 
ministered in the same manner, as a 
partership estate. Code 1932, §§ 14- 
1138, 15-806.—Pierson vy. Pierson, 115 
P.2d 742. 

Idaho. In sons’ actions against their 
father individually and as executor of 
their deceased mother’s estate to recov- 
er on a quantum meruit for services 
rendered after reaching majority un- 
der contracts with father, father as 
executor was a “proper party” defend- 
ant, since, though no individual judg- 
ment could be obfained against the 
estate for the claim, the indebtedness 
if found to exist was a charge against 
the entire community property and col- 
lectible out of the community without 
or:independent of any administration 
of the estate. Code 1932, § 14-113.— 
Pierson vy. Pierson, 115 P.2d 742. 

Where a husband entered into con- 
tracts with his sons for the payment 
of monthly sums and the furnishing of 
room and board for services rendered, 
judgments rendered in actions on quan- 
tum meruit running against husband 
individually and.as executor of the es- 
tate of his deceased wife and each of 
them could not; be collected from the 
separate estate of the Ceceased wife, 
since she was not personally liable for 
the debt in her lifetime, and. there 
could be no judgment against the es- 
tate except in so far ag the estate 
profited from the community property. 
Code 1932, § 14-113.—Pierson v.. Pier- 
son, 115 P.2d 742; 


La. A surviving husband as master 
of the community, usufructuary, and 
tutor of his minor children was in- 
vested with the right to administer the 
property of the wife’s succession until 
minors became of age, debts were paid, 
and partition was demanded: by major 
heirs, if there was a residue, and they 
were entitled to a settlement of the 
suecession.—Kelley v. Kelley, 3 So.2d 
641, 198 La. 338. 

Where community property was held 
intact after wife’s death and was man- 
aged by husband as surviving spouse 
and usufructuary without any objection 
by creditors or major heirs despite 
husband’s remarriage, and at husband’s 
death community property was still in- 
tact, the two successions were so con- 
nected with the matrimonial community 
that they formed together an entire 
mass called the “estate’? which was li- 
able not only for the payment of the 
common debts, but also for the distrib- 
utive interests of the heirs in the resi- 
due in absence of renunciation by heirs. 
Pee y. Kelley, 3 So.2d 641, 198 La. 


Where community property was held 
intact after wife’s death and was man- 
aged by husband as surviving spouse 
and usufructuary without any objection 
by creditors or major heirs despite hus- 
band’s remarriage, and community 
property was still intact at husband’s 
death, matrimonial community could 
have been settled in succession of hus- 
band alone, and hence there could be no 
objection to settlement of community 
by joint administration of successions 
of husband and wife, and heirs, who 
made no complaint concerning succes- 
sion proceedings, which were regular 
in every respect, could not attack pro- 
ceedings and administrator’s sale made 
therein more than 16 years after ter- 
mination of proceedings.—Kelley _ v. 
Kelley, 3 So.2d 641, 198 La. 338. 

La. The charge made by certain chil- 
dren of deceased parents that one son 
eaused his wife to obtain a separation 
of property so that she could purchase 

roperty of the successions from ad- 
judicatee at administrator’s sale was 


arp oe 
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not sufficient to establish bad faith, 
since son as a forced heir of parents 
could have purchased property in his 
own name, Civ.Code, art. 1146.—Kelley 
v. Kelley, 3 So.2d 641, 198 La. 338. 
Where the wife of a son of deceased 
parents purchased property of the suc- 
cessions from adjudicatee at adminis- 
trator’s sale, other children of the par- 
ents who were not prejudiced by a 


judgment of separation of property 


procured by wife had no right to ask 
that the judgment be declared null or 
ineffective—Kelley v. Kelley, 3 So.2d 
641, 198 La. 338. 

Tex. A county court could _ not 
change the ownership of property from 
separate to community by merely ap- 
proving an inventory and appraisement 
to such effect.—Smith v. Buss, 144 8.W. 


2d 529, affirming Buss v. Smith, 125° 


S.W.2d 712. 

Tex. Under statute, wife who to- 
gether with minor child survived de- 
ceased husband could take possession 
of community estate by taking out ad- 
ministration, by qualifying as survivor 
in community, or by being appointed 
guardian of estate of minor child. Ver- 
non’s Ann.Ciy.St. arts. 3290 et seq., 
4102 et seq.; Rev.St.1925, art. 3661 
et seqi—Grebe v. First State Bank of 
Bishop, 150 S.W.2d 64, 186 Tex. 226, 
reversing 106 S.W.2d 382. 

Tex.Civ.App.. Where water district 
did not undertake to purchase land 
from father as a community survivor 
but insisted on joinder of sons. as 
heirs of their deceased mother and pre- 
pared deed to be executed by father 
and sons and district accepted delivery 
of deed from and paid consideration to 
the father who was not authorized to 
act for the sons, and who did not pay 
sons their share of consideration, dis- 
trict could not escape liability to sons 
for their share on ground that prop- 
erty was community property and sold 
to pay community debts and that dis- 
trict was under no obligation to see 
that proceeds were properly .applied. 
—Willacy County Water Control & Im- 
provement Dist. No. 1 v. Hofer, 149 
S.W.2d 1114. 

Although community debts may exist 
and authorize and support a sale by 
community survivor, yet, if the grantee 
otherwise contracts, he is bound. by 
the contract.—Willacy County Water 
Control & Improvement Dist, No. 1 y. 
Hofer, 149 S.W.2d 1114. 


8 1355 
Cal.App. In suit by decedent’s son 
against decedent’s second wife to quiet 


title to certain real property, whether 


statements made by decedent and his 
conduct during 30 years of marriage to 
defendant indicated an intent to trans- 


mute his land to community property — 


was a question of fact.—Marvin y. Mar- 
vin) 116 P.2d) bbe 

Tex.Civ.App. Proceeds of claim for 
amount due under accident and health 
policy to deceased husband during his 
lifetime were ‘‘community property”, 
and wife had right to receive proceeds 
due as community survivor, and, fail- 
ing in that, to bring suit to recover. 
Vernon’s Ann.Civ.St. art. 4619.—Boom- 
er v. Massachusetts Bonding & Insur- 
ance Co., 148 S.W.2d 945, error dis- 
missed. 

Tex.Civ.App. A primary purpose of 
“administration” is the protection of 
creditors of the estate, and, where ques- 
tion of necessity for administration. 
has been raised by a debtor being 
pressed for payment of debt due the 
community estate, the unqualified com- 
munity survivor may prosecute the 
suit, and in doing so the _ survivor 
exercises power similar to that of a 
surviving partner.—Southern Under- 
writers v. Lewis, 150 S.W.2d 162. 
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Tex. Where assets of community es- 
tate are in cash, there are no debts 
unpaid, there has been no administra- 
tion of estate, and there is no neces- 
sity for any, then upon death of either 
husband or wife, community estate 
vests one-half in the survivor and the 
other half in their children, and under 
such circumstances survivor is not en- 
titled to sell or convey community as- 
sets. Reyv.St.1925, art. 2578.—Grebe y. 


ee 
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Tex. The survivor in community is 
authorized, without qualifying under 
any statute, to sell and convey com- 
: munity property for payment of com- 
munity debts, since community prop- 
: erty descends subject to debts of com- 

munity estate. Rev.St.1925, art. 3661 
‘et seq.—Grebe v. First State Bank of 
Bishop, 150 S.W.2d 64, 136 Tex. 226, 

reversing 106 S.W.2d 382. é 
¥ One of objects of law of community 
property is to give survivor full au- 
thority to manage and dispose of com- 

munity property for paying of com- 
munity debts. Rev.St.1925, art. 3661 
et seq.—Grebe y. First State Bank of 
Bishop, 150 S.W.2d 64, 136 Tex. 226, 

reversing 106 S.W.2d 382. 
ex.Civ.App. A surviving spouse 
may sell community property to pay 

community’ debts, and _ existence of 
_ debts, however small, will support the 
sale.—Willacy County Water Control 

- & Improvement Dist. No. 1 v. Hofer, 
149 S.W.2d 1114. pigs 
ss Tex.Civ.App. Where married pur- 
chaser of land uncer an executory con- 
tract of purchase when made a defend- 
oS ant to suit in trespass to try title and 
to remove cloud from title disclaimed 
any interest in Jand, such disclaimer 
amounted to a ratification of sheriff’s 
execution. sale of land, after death of 
‘ae purchaser’s wife, to satisfy community 
debt and was binding on purchaser’s 
children, and also amounted to recog- 
nition that vendor who was the pur- 
chaser at execution sale acquired what- 
ever equity community estate then had 
Ht in Peau v. Powell, 153 8S. 


P § 1365 
_ Tex. Where piaiuciffs’ father, while 
acting as qualified community survivor 
of community estate between himself 
and plaintiffs’ deceased mother, execut- 
3 ed a deed conveying land, if land was 
mother’s separate property, vendee took 
good title if vendee took without no- 
tice of fact that land was mother’s sep- 
arate property.—Smith v. Buss, 144 S, 
- W.2d 529, affirming Buss vy. Smith, 125 
Bei 


S.W.2d 712. 

Where deed under which land was 
-. conveyed to plaintiffs’ mother during 
her marriage to plaintiffs’ father recit- 
ed that consideration was to be paid 
out of the mother’s separate property, 
and such deed was on record when 
plaintiffs’ father, after mother’s death, 
conveyed land while acting as qualified 
-  eommunity survivor of community es- 
tate between mother and father, the 
deed gave notice to vendee that land 
. ee mother’s separate property.—Smith 
_-y. Buss, 144 S.W.2d 529, affirming Buss 
Dw vesmith, 125 S.W.2a ‘712. 

That land which had been conveyed 

to plaintiffs’ mother during her mar- 
riage to plaintiffs’ father as mother’s 
separate estate was inventoried, ap- 
praised, and sold as part of commu- 
nity estate between mother and father 
after mothers death, in proceedings in 
county court wherein father quaiified 
as community survivor of community 
estate be.ween himself and _ plaintiffs’ 
mother, did not preclude plaintiffs from 
recovering property by subsequent suit 
in district court against persons claim- 
ing through father’s vendee, since if 
land was uot part of community estate 
county court did not have jurisdiction 
over it.—Smith v. Buss, 144 8.W.2d 529, 
affirming Buss vy. Smith, 125 S.W.2d 
712. 

Where vendees who acquired land 
from plaintiffs’ father while he was act- 
ing as qualified community survivor of 
community estate between himself and 
plaintiffs’ deceased mother took land 
with full record notice that it was the 
deceased mother’s separate estate, ve 
dees and their successors stood in nse 
better position as against plaintiffs 
than the father would have stood had 
he never attempted to convey property. 
—Smith v. Buss, 144 S.W.2d 529, af- 
firming Buss v. Smith, 125 S.W.2d 712. 

Where land wus eonveyed to a mar- 

a ried woman under circumstances show- 
ing that at time of acquisition of land 


First State Bank of Bishop, 150 S.w. it was intenaca? ene” she 


Bia) !2dt 64: 136 Tex. 226, reversing 106 8S. 


Ne 


title in her separate right and_ nol 


in community, the fact that her hus- 
band, after woman’s death, took part 


in having land inventoried and ap- 
praised as community property in com- 
munity survivorship proceedings and 
that husband purported to convey 
property as community property, did 
not constitute proof that property _was 
community property.—Smith v. Buss, 
144 S§.W.2d 529, affirming Buss v. 
Smith, 125 S.W.2d 712. : 

Tex.Civ.App. A deed purporting to 
conyey deceased husband’s interest as 
well as surviving wife’s interest in 
community property by wife as the 
duly qualified survivor in community 
under appointment of a court having 
proper jurisdiction was sufficient to 
convey the interests of the surviving 
wife and the deceased husband.—Nie- 
mann vy. Garcia, 144 S.W.2d 621, error 
dismissed, Jude ment OP Tech: 

La. Where son bought all stock be- 
longing to mother and other heirs of 
father, and joined with other heirs in 
petition for homologation of final ac- 
count filed by mother’s executrix, and 
all parties acquiesced in distribution of 
the stock, the son could not challenge 
validity of transaction and validity of 
notes more than 20 years later on 
ground that notes were without consid- 
eration in that part of the stock be- 
longed to the matrimonial community 
existing between mother and father.— 
Succession of Henderson, 197 So. 267, 
195 La. 665. 


IMPROVEMENTS 


81° 

La.App. A widow who _ occupied 
property for many years but who to 
her own knowledge held under no in- 
strument translative of ownership was 
not a “good faith possessor’, but as a 
“possessor in bad faith” was entitled 
at option of owner to remove improve- 
ments placed on premises subsequent 
to date that her husband quitclaimed 
the property to another, or to be paid 
the value thereof. Civ.Code, arts. 3451, 
3452.—Levy v. Clemons, 3 $o.2d 440. 

Tex.Civ.App. The ‘term “improve- 
ments’ comprehends all additions to 
freehold, except trade fixtures which 
can be removed without injury to 
building.—Nine Hundred Main vy. City 
of Houston, 150 S.W.2d 468, error dis- 
missed, judgment correct. 


§ 3 

Ill.App. Generaliy, if a stranger en- 
ters upon the land of owner without 
owner’s consent and makes an improve- 
ment by erecting a building, the build- 
ing becomes the property of the own- 
er.—Hayes v. Davis, 30 N.B.2d 521, 307 
Ill.App. 440. 

La. Where a_ parish school board 
appropriated defendant’s land by con- 
structing a school building thereon at 
its own expense, and board subse- 
quently acquired title to land by ex- 
propriation proceedings, defendant 
could not keep building or compel 
board to remove or demolish it, not- 
withstanding statutory provision that 
when constructions have been made by 
a third person, with such person’s 
materials, owner of soil has a right 
to keep constructions or compel third 
person to remove or demolish them, 
sinee such provision was not applica- 
ble to case. Civ.Code, arts. 508, 2626, 
2627, 2629.—Ouachita Parish School 
Board v. Clark, 1 So.2d 54,197 La. 131, 

La. The statutory provision that 
eonstructions. made on or within soil 
are supposed to be done by owner 
and at his expense and to belong to 
him, unless contrary is proved, ecan- 
not be construed to mean that a per- 
son Owns constructions merely because 
he owns soil on which constructions 
have been made. Ciy.Code, art. 506.— 
Ouachita Parish School Board y. 
Clark, 1 So.2d 54, 197 La. 181. 

Under statute providing that con- 
structions madé@ on or within soil are 
supposed to be done by owner and at 
his expense and:to belong to him, un- 
less contrary is proved, the fact that 
constructions are found on goil creates 
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should take 


Civ.Code, art. - 
School Board v. 
Gan V3t, Phe tev 53 
When a third person makes im- 
provements on soil of another, the 
third person is owner of improve- 
ments, but under statute owner of soil 
may acquire ownership of improve- 
ments on certain conditions. Civ.Code, 
arts. 506, 508.—Ouachita Parish School 
Board v. Clark, 1 So.2d 54, 197 La. 131. 

Where a parish school board con- 
structed a school building at its own 
expense on defendant’s land, defend- 
ant did not become owner’ of build- 
ing merely because it was erected on 
his soil, and defendant could not ac- 
quire ownership of building without 
complying with statute. Civ.Code, 
arts. 506, 508.—Ouachita Parish School 
Board v. Clark, 1 So.2d 54, 197 La. 1381. 

La.App. Where a third person, as 
a badfaith possessor, makes improve- 
ments on another’s land, owner of land 
may retain improvements or require 
their demolition, and if retained owner 
will owe third person their value with- 
out regard to any enhraicement in val- 
ue of soil due to their presence. Civ. 
Code, art. 508—Peters y. Crawford, 
199 So. 433. 

Wash. The improvement of land 
passes no form of title to it nor inter- 
est in it, and the most the improver 
can claim is compensation.—In re 
Binge’s, Estate, 105 P.2d 689. 
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Ill.App. Where true owner of land 
seeks relief in equity against party in 
possession, and improvements upon the 
land of a permanent character are made 
in good faith by the party in posses- 
sion, believing himself to be a bona 
fide purchaser or owner for value, and 
under circumstances justifying such be- 
lief, and expenditure is reasonable in 
amount and of benefit to the estate, 
allowance may be made for the in- 
creased value caused by the improve- 
ments, but the, one in possession is 
charged with the value of use and oc- 
cupation of the premises.—Hayes vy. 
Davis, 30 N.H.2d 521, 307 Ill.App. 440. 

Ky. A purchaser in possession of 
land under a judgment. awarding the 
land to him may upon reversal of the 
judgment recover compensation for 
improvements placed by him upon the 
land.—Kidd vy. Roundtree, 148 S.W.2d 
275, 285 Ky. 442. 


Tex.Civ.App. Where plaintiffs pur- 
chased property pendente lite and pos- 
session of property was obtained by a 
writ of sequestration and a_replevin 
bond, a defendant who was without 
title or right to possession was not 
entitled to an allowance for improve- 
eee v. Molter, 149 S.W.2d 


Wash. The underlying theory of the 
“unjust enrichment” doctrine is that, 
where one expends money and labor in 
the improvement of the property of an- 
other on the faith of an unenforceable 
contract, he is, on repudiation of the 
agreement by the owner, entitled to be 
reimbursed for improvements enhanc- 
ing the value of the property.—Hard- 
grove vy. Bowman, 116 P.2d. 336. 

Wis. Where plaintiff, without con- 


tract with plaintiff's mother but with ° 


her oral consent, entered into posses- 
sion of mother’s lot and erected filling 
station thereon, knowing that lot be- 
longed to mother, and mother had bor- 
rowed money to pay part of initial cost 
of station without making demands on 
plaintiff, and plaintiff made improve- 
ments and performed labor on lot with- 
out request by’ mother and with no 
apparent CAP OCLELR of payment from 
her, plaintiff, who was out of posses- 
sion at time of suit against mother, 
could not recover value of improve- 
ments on theory of “restitution” and 
was not entitled to a lien against. lot, 
since there wag no’ basis for equitable 
relief.—Diver v. Diver, 295° N.W. 18, 
236 Wis. 274. 


_ § 18 
Il.App. Where true owner of lanil 
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imself 
or owner for value, 
and under circumstances f 
such belief, and expenditure is reason- 
able in amount and of benefit to the 
estate, allowance may be made for the 


ments, but the one in possession is 
charged with the value of use and oc- 
cupation of’ the premises.—Hayes vy. 
Davis, 30 N.E.2d 521, 307 Ill.App. 440. 
La. Where a parish school ‘board 
appropriated defendant’s land by con- 
structing a school building thereon 
at its own expense, defendant could 
not keep building without reimbursing 
board for value of materials used and 
price of workmanship, even if board 
erected building in bad faith. Civ. 
Code, arts. 506, 508.—Ouachita Parish 
Be nee v. Clark, 1 So.2d 54, 197 


Soe 18 


s 
La.App. Where a third person, as a 
badfaith possessor, makes improve- 
ments. on another’s land, owner of land 
may retain improvements or require 
their demolition, and if retained owner 
will owe third person their value with- 
out regard to any enhancement in val- 
ue of soil due to_their presence, Civ. 
Code, art, 508.—Peters v. Crawford, 

199 So.-433.) - : . 


La.App. Where a third person, while 
in good-faith possession of another’s 
land, makes improvements on land, if 
owner of land elects to reimburse third 
person the amount represented in en- 
hanced value of soil, owner must ad- 
duce satisfactory proof of such value. 
Civ.Code, art. 508.—Peters v. Crawford, 
199 So. 433. 


Wis. Where plaintiff, without con- 
tract with plaintiff's mother but with 
her oral consent, entered into posses- 
sion of mother’s lot and'erected filling 
station thereon, knowing that lot be- 
longed to mother, and mother had bor- 
rowed money to pay part of initial cost 
of station without making demands on 
plaintiff, and plaintiff made improve- 
ments and performed labor on lot with- 
out request by mother and with no 
apparent expectation of payment from 
her, plaintiff, who was out of posses- 
sion at time of suit against mother, 
could not recover value of improve- 
ments on theory of ‘restitution’ and 
was not entitled to a lien against lot, 
since there was no basis for equitable 
relief.—Diver v. Diver, 295 N.W. 18, 
236 Wis. 274, 

§ 29 


See Cartwright v. Cartwright [1941] 
1 -Dom:L..R. 869) 3. +). 
§ 51 ; 

Wash. Under the doctrine of unjust 
enrichment, the measure of damages is 
the amount that the property has been 
enhanced in value by labor and_ im- 
provements, less any damages suffered 
by the owner during the occupancy of 
the putative vendee or tenant.—Hard- 
grove v. Bowman, 116 P.2d 336. 


§. 

Wash. In action to recover the 
amount of the enhanced value of land 
as result of labor and improvements 
by the plaintiff before lease executed 
by defendant was declared invalid in 
a prior suit by the defendant, trial court 
did not err in refusing to consider evi- 
dence of defendant concerning damages 
alleged to have been sustained by de- 
fendant because of alleged breaches of 
the lease by the plaintiff, since defend- 
ant’s position was utterly inconsistent 
with the one that he took in the former 
suit, but properly admitted evidence of 
physical damage to the land though 
such evidence incidentally tended to es- 


tablish breaches of the lease.—Hard- 
grove v. Bowman, 116 P.2d 336. 
INCEST 
§ 15 


Wash. The guilt or innocence of ac- 
cused in a prosecution for incest is not 
affected by the consent or non-consent 
of prosecutrix.—State v, Coffey, 112 
P.2d 989. 


Oi tberia. 8 
_- Wash. 


justifying 


increased value caused by the-improve-— 
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State v. Coffey, 112 P.2d 989. 


Iowa. In prosecution of father for 
incest, testimony of prosecutrix must 
be corroborated if she consented to the 
illicit relations, but if she was the 
victim of force or undue influence, her 
testimony alone may sustain conviction. 
Code 1939, §§ 13900, 13901.—State v. 
Mentzer, 298 N.W. 893, 230 Iowa 804. 

Wash. In the absence of statute re- 
quiring corroboration, conviction for in- 
cest may be had on uncorroborated tes- 
timony of prosecutrix.—State v. Coffey, 
112 P.2d 989. 


INDEMNITY 


WAS § 1 

N.Y.Sur. Two basic types of indem- 
nity agreement are recognized, in one 
of which indemnitee is to be saved from 
a thing specified by agreement, and in 
the other from the consequences there- 
of.—In re Campbell’s Estate, 27 N.Y.S. 
2d 831, 176 Misc. Ag 


§ 

C.C.A.W.Va. The doctrines of “sub- 
rogation” and of “indemnity” are both 
based upon the princi,le that a bene- 
fit has been conferred upon defendant 
at the expense of plaintiff—Crab Or- 
chard Improvement Co. v. Chesapeake 
& O. Ry. Co., 115 F.2d 277, affirmed 33 


‘F.Supp. 580. 


8 

C.C.A.Ind. An indemnity contract 
running in favor of gas company and 
executed by city which decided to take 
over property of gas company which 
was authorized, as trustee, to furnish 
gas to city until such time as city ex- 
ercised right to succeed to trusteeship, 
was valid.—Chase Nat. Bank of City of 
New York v. Citizens Gas Co. of Indi- 
anapolis, 113 F.2d 217, certiorari 
granted city of Indianapolis v. Chase 
Nat. Bank of City of New York, 61 S. 
Ct. 73, 61 S.Ct. 74, Chase Nat. Bank 
of City of New York v. Citizens Gas Co. 
of Indianapolis, 61 S.Ct. 74, and Chase 
Nat. Bank of City of New York vy. In- 
dianapolis Gas Co., 61 S.Ct. 74. 

D.C.Pa. ‘he provision of Federal 
Employers’ Liability Act invalidating 
contracts seeking to exempt common 
earrier from liability created by the 
act contemplated an agreement between 
employer and employee and did not 
invalidate contract under which man- 
ufacturing company, as part of con- 
sideration for installation of a switch 
agreed not to erect structures in dan- 
gerous proximity to sidetrack, as re- 
gards claim of railroad for liability 
over. Federal Employers’ Liability 
Act § 5, 45 U.S.C.A. § 55.—Culmer v. 
Baltimore & O. R. Co., 1 F.R.D. 765. 

Okl. Where application for bond for 
security dealer provided that should 
the surety company execute suretyship 
the ‘undersigned, hereinafter called 
the Indemnitor’’, will perform all the 
conditions of the bond and save the 
surety harmless, the signers of the 
bond undertook and engaged them- 
selves, if the surety company made 
the bond, to indemnify and save the 
surety company harmless from any 
loss which it might sustain by so obli- 
gating itself, and the fact that the ap- 
plication was also signed by the se- 
curity dealer, that the other signers 
were not mentioned in body of ap- 
plication, and that performance by 
the dealer of certain conditions was 
contemplated, did not render the con- 
tract unenforceable as to those condi- 
tions or obligations which rested alike 
upon both him and other signers of 
the application. 15 Okl.St.Ann,. §§ 157, 
421.—Luke v. American Surety Co. of 
New York, 114 P.2d 950. 

Where a contract of indemnity is in 
the form of an application for a _ se- 
eurity dealer’s bond and is. executed 
by the dealer and by third persons, 
the fact that part of its obligations is 
such as requires performance by the 
dealer only does not relieve the other 
signers of liability for obligations 


which are 


ae 

1 are not personal to the de 
—Luke v. American Surety 
York, 114 P.2d 950. 


oe bilan § 18 aime 2, 
C.C.A.Conn. An indemnity bond 
en pursuant to statute should be con- — 
strued tc »rovide coverage which the — 
legislature has required as a_condit: 
of the right or relief which the statu 


gives—U. S. v. Hartford Accident & 
Indemnity Co., 117 F.2d 503, reversing 
33 F.Supp. 859. Ne 


third party beneficiary court was bou 
to look at entire agreement and cor 
strue intention of parties as such inten. 
tion appeared in language of agree- 
ment.—Reconstruction Finance Corpo- 
ration v. Teter, 117 F.2d 716. — * 
Ga.App. The cardinal rule of. 
struction of a contract, such as an 
demnity contract, is to ascertain t 
intention of the parties. 
20-702.—_U. §. Fidelity & Gu 
Co. v. Schwalbe, 13 S.B.2d 512. 
_In arriving at the true interpret: 
tion of a contract, such as an ind 
nity contract, all attendant cir 
stances may be considered. — oo 
1933, § 20-704.—U. S. Widelity — \ 
Gay. Co. v. Schwalbe, 13 S.E.2d 


Contractor’s bond could properly b 
considered in determining the sc 
of contractor’s indemnity agree 
and the two instruments were r 
quired to be treated together.—l 
Fidelity & Guaranty Co. v. Sch 
13 S.H.2d 512. . 

N.Y. A_ subcontract for structw 
steel work containing agreement that 
subcontractor would take usual and ~ 
proper precautions to prevent damages ~ 
to persons and property, that it wou 
indemnify owner and managers again 
all claims for injuries caused by negli- 
gence or carelessness of subcontract 
and that subcontractor would carry fu 
contingent. and public liability an 
workmen’s compensation insurance pro 
tecting owner and managers, was pro 
erly construed by trial court to be 
primarily one of indemnity but one es- _ 
sentially for erection of steel with the 
indemnity agreement as an incident of 
the contract, intended to afford to own 
er protection against claims for damag- 
es.—Employers’ Liability Assur. Corp 
ration, Limited, of London, Mngland, 
Post & McCord, 36 N.E.2d 135, 286 N 
Y. 254, reversing 25 N.Y.S.2d 52, 26 
App.Div. 242. Z 

Okl. In the interpretation of an 
demnity contract, the cardinal rule isi4 ae 
to ascertain the intention of the par- 


114 P.2a 950. 

In arriving at the intention of th 
parties to an indemnity contract, the 
whole contract must be considered. 15 
OklSt.Ann. § 157.—Luke. y. American — 
Sea) Co. of New York, 114 P.2d 


Pa.Com.Pl. Where a bona fide pos- 
sessor of property makes improvements 
upon it, in good faith and under an 
honest belief of ownership, a court of 
equity in an action by the real owner to 
recover possession of the property will f “a 
compel him to pay for the improve- 3. 
ments, so far as they are permanently — 
beneficial to the estate and enhance its 
value.—Persson v. Drake, 3 Monroe L. 
R, 42. 


Wis. It was not against ‘public pol- 
icy” to extend indemnity clause of con- 
tract between general building contrac- 
tor and owner of premises on which 
contract was performed and _ subcon- 
tractor to cover indemnity for violation 
of safe place statute arising from sub- 
contractor’s default in violating safety 
order, which contributed actively to li- 
ability of owner of premises.—Hartford | 
Accident & Indemnity Co. vy. Worden- 
Allen Co., 297 N.W. 436, 238 Wis. 124. 


§ 20 
Pa. Where New Jersey land was 
purchased subject to mortgage, and 
contract indemnifying mortgagees 


an 


ae 


fox foreclosure and then only the de- 
Been Cee oie re Black’s Estate, 19 A. 


here defendants executed an indem- 
y contract agreeing to indemnify an 
_ incorporated Illinois investment com- 
- -pany against loss incurred in connec- 
: men with purchases of securities of 
light and power corporations, and in- 
vestment company’s, right under con- 
_ tract was to sue thereon, upon default, 

at any time prior, to expiration of two 
years after company’s dissolution, and 


ly become indebted to plaintift’s as- 
gnor, had been dissolved more than 
wo years before commencement of 
ction on contract, plaintiff could not 
ecover from defendants on theory of 
“subrogation,” on ground that assignor 
ita eahiogated to rights of its debtor, 
the investment company, against de- 
f Laws I11.1919, pp. 320, 327, 
§§ 14, 538, 79; Smith-Hurd Stats. 

Ill. ce. 82, §§ 157.94, 157.86, notes, and 
- 157.86.—Reconstruction Finance Corpo- 
ration y. Teter, 117 F.2d 716. 
‘N.Y. A steel work contract which 
ontained agreement by contractor to 
indemnify owner and managers against 
“ar claims for injuries from neglgence 
r carelessness by contractor but which 
not make general contractor a par- 
ty thereto and provided only that in 
event a general contract was let, the 
eelwork contract should then become 
subcontract thereunder, provided in- 
demnity only for loss to owner caused 
iy, negligence of contractor, and did 
not provide indemnity to general con- 

actor for its own negligence or fur- 
ish basis for recovery of contribution 
‘om contractor by suvrogee of general 
tractor. Civil Practice Act, § 211-a. 
Mmiployers’ Liability Assur, Corpora- 
on, Limited, of London, England, v. 
Post & McCord, 36 N.H.2d.135, 286 N. 
Y. 254, reversing 25 N.Y.S.2d 52, 261 
Pp.Div. 242, 

24 


-- Cail.App. Under indemnity agreement 
Rt: whereby owners of major part of stock 
of tool company, which sold its busi- 
ness and assets, agreed to indemnify 
purchaser against all claims or de- 

mands which might be made against 
purchaser by the tool company, its 
 ereditors, persons haying claims against 
the company, or company’s stockhold- 
ers, ~indemnitors agreed only to in- 
peli 3 demnify purchaser against claims and 
- | demands incurred or occurring up to 
p," (time of agreement and sale, and any 
; liability created by purchaser either 
under name of the company or in pur- 
- ehaser’s own name after purchaser took 
over the assets of the company, did not 
come within terms of indemnity agree- 
ment but wags an independent liability 
of vy. 


N.Y. Where contracts between city 
and contractor for the furnishing by 
contractor of turnstiles to city and be- 
‘tween contractor and inventor of turn- 
stiles were plain and unambiguous and 
inventor guaranteed to save city and 
contractor from loss for infringement 
of any patents, and contractor agreed 
" to pay 50 per cent. of inventor’s costs 
f of litigation or damages resulting from 
al “infringements” of any patent in manu- 
facture or sale of turnstiles, and there- 
after inventor filed a patent applica- 
tion in the Patent Office and was com- 
pelled to take part in an ‘interference 

' proceeding” in which he wags success- 
ful, the contractor was not liable to 


L 


vestment company, which had alleg- 


fo 
eosts of the litigation in ~ nterfe 
ence proceeding.—Nau v. Vulcan Rai 


& Construction Co., 36 N.H.2d 106, 286 


N.Y. 188, modifying 24 N.Y.S.2d -989, 
260 App.Div. 997, appeal denied 25 N.Y. 
S.2d 794, 261 App.Div. 805. y 

N.Y.App.Div. Under agreement  be- 
tween steel work contractor and manag- 
ers acting as joint agents for owner 
reserving to managers the right to 
name general contractor and providing 
that steel work contractor should per- 
form agreement as though general con- 
tractor were named in agreement in 
place of the managers, and requiring 
steel work contractor to perform agree- 
ment in strict conformity with the law 
and to indemnify managers against 
judgments resulting from steel work 
contractor’s negligence, the general con- 
tractor thereafter named by managers 
became entitled to all the rights and 
benefits accruing to the managers with 
the same force.and effect as though 
general contractor had _ been literally 
named as manager throughout the 
agreement.—Employers’ Liability Assur. 
Corporation, Limited, of London, Eng- 
land, v. Post & McCord, 25 N.Y.S.2d 
52, 261 App.Div. 242. 

N.Y.App.Div. Provisions of a written 
agreement would not be construed as 
requiring indemnitor to indemnify in- 
demnitee against indemnitee’s own neg- 
ligence, where the intention to furnish 
such indemnity was not expressed in 
the agreement in unequivocal terms.— 
Swift & Co. v. James Stewart & Co., 
25 N.Y.S.2d 487. 


Okl. Where application for security 
dealer’s bond signed by dealer and 
others obligated signers to save sure- 
ty harmless and recited that it coy- 
ered all extensions or renewals of the 
bond and the bond made pursuant ‘to 
application was upon a form required 
by securities commissioner and recited 
that it covered all renewals or new reg- 


istrations of the dealer, a renewal of- 


the dealer’s registration by the securi- 
ties commissioner under coverage pro- 
vided by original bond was an “ex- 
tension of the bond’ which did not 
relieve the signers of the application 
from liability as indemnitors, notwith- 
standing the securities commissioner 
had advised the dealer that his -regis- 
tration hdd expired and statute pro- 
vided that. application for renewal 
should be treated as an original appli- 
cation. 71 OkI.St.Ann. § 41.—Luke y. 
American Surety Co, of New York, 114 
P.2d 950. 
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D.C.Conn. An indemnity contract 
will not be construed to indemnify a 
person against his own negligence, 
where such intention is not expressed 
in unequivocal terms.—U. S. vy. Hart- 
ford Accident & Indemnity Co. of Hart- 
ford, Conn,, 33 F.Supp. 859. 


Cal.App. <A provision in contract be- 
tween Los Angeles County Flood Con- 
trol District and the federal govern- 
ment for assumption of liability by 
district for damages caused by or in- 
cident to construction of flood control 
project by the government could not be 
relied on as an assumption of liability 
by district for wrongful death of child 
as result of negligence of United States 
engineers. St.1935, p. 1008, § 15a.— 
Brandenburg y, os Angeles County 
Flood Control Dist., 114 P.2q 14; 

Ill.App. Under defendant’s bond in- 
demnitying plaintiff insurance company 
against any loss which plaintiff might 
sustain because of its reinsurance and 
assumption of liabilities of another 
company of which defendant was presi- 
dent, defendant did not assume any ob- 
ligations with respeet to contingent lia- 
bilities designated as ‘unearned pre- 
miums’” which subsequently became 
fully earned and ceased to be a lia- 
bility, and could be held. liable only 
upon proof of some ultimate. loss; 
hence, where surplus resulted from the 
transaction, defendant was entitled to 
return of a note and cash advanced 
to plaintiff as security and to payment 
of defendant’s salary retained by plain- 
tiff.—National Mut. Chureh Ins. Co; y, 
Magill, 29 N.W.2d 306, 806 IlLApp. 534. 


orporat. : 
nd, v. Post & M 
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193, 
A. Lutz Co., 26 N.Y.S.2d 872, 261 App. 
Div. 1080... 5 j 

N.Y-App.Div. - 
eral contractor by employee of sub- 
contractor to recover damages for in- 


juries caused by negligence of the gen- 


In action against gen-_ 


eT aS 


eral contractor, motion by general con- — 


tractor to implead subcontractor under 
indemnity clause in subcontract was 
properly denied on ground, that clause 
did not indemnify general contractor 
against damages occasioned by its 
own negligence.—Page v. Turner’ Const. 


Co., 28 N.Y.S.2d 164, 262. App.Div. 
N.Y.Sup. While there is no illegality 


in a contract to be indemnified against 
consequences of one’s own negligence, 
such agreements are subject to scru- 
tiny to determine whether such an in- 
tent is revealed.—-Walters v. Rao Blec- 
trical Equipment Co., 21 N.Y.S.2d 408, 
174 Mise. 445. ' a ee 

Provision, in a subcontractor’s con- 
tract, that subcontractor agreed to hold 
harmless and indemnify contractor and 
from all claims for injuries caused by 
subcontractor, would not entitle con- 
tractor to relief from liability on a 
claim resulting from his negligence.— 
Walters v. Rao Hlectrical HKquipment 
Co., 21 N.Y.S.2d 403, 174 Mise. 445... 

A provision, in subcontractor’s con- 
tract, whereby he agreed to indemnify 
contractor from all claims for injuries 
caused. by subcontractor, rotected 
contractor against liability for injuries 
to third parties resulting froma pas- 
sive breach of duty by contractor.— 
Walters v. Rao Electrical Equipment 
Co., 21 N.Y.S.2d 408, 174 Mise. 445. °° 


Where a subcontractor negligently 
dropped a piece of, pips which. fell 
through an opening in. planking con- 
structed by general contractor and 
struck pedestrian, negligent construc- 
tion by contractor of the flooring re- 
quired by Labor Law did not consti- 
tute “passive negligence” so ag to re- 
lieve contractor from liability for pe- 
destrian’s injuries in accordance with 
contract whereby subcontractor agreed 
to indemnify contractor from all claims 
for injuries caused by subcontractor. 
Labor Law, § 241.—Walters' v. Rao 
Electrical Equipment Co., 21 N.Y.S.2d 
403, 174 Mise, 445. . 
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Cal.App. Under indemnity agreement 
whereby stockholders of tool company 
which sold its business agreed to in- 
demnify purchaser against all claims 
which might be made against it, pur- 


alk 


chaser could not recover from indemni-— 


tors expenses incurred in | defending 
suit against purchaser and indemnitors 
by retailer against whom judgment had 
been obtained for patent infringement 
in selling company’s and purchaser’s 
tools, notwithstanding suit’ included 
some claims which might have been 
covered by indemnity agreement, where 
at time of sale of business there was no 
agreement requiring company or pur- 
chaser to sell such tools to retailer, 
but purchaser continued to sell such 
tools in name of company and_ there- 


after in purchaser’s “own name, and 
hence expenses were incurred in de- 
fending against liability. created. by 


purchaser's own _acts.—Byron Jackson 
Sogn a0as, 107, P.2d 639, 41 Cal.App, 


Under indemnity agreement whereby 


stockholders of tool company which 
sold its business agreed to indemnify 
purchaser against. all claims which 
might be made against it, purchaser 
could not recover from indemnitors ex- 
penses incurred in defending suit 
against purchaser and indemnitors by 
retailer against whom judgment had 
been obtained for infringement of pat- 
ent in selling company’s and purchas- 
er’s tools, notwithstanding’ retailer’s 
charges that purchaser defrauded re- 
tailer might have been groundless or 
not sustainable, since fact that charges 
were made was ‘sufficient to require 
purchaser to defend itself against them, 
and indemnitor is not liable for costs 
incurred by indemnitee in defending 
suit for indemnitee’s wrongful acts.— 
Byron Jackson Co. v. Woods, 107 P.2d 
639, 41 Cal.App.2d 777. 

An indemnitee cannot recover against 
an indemnitor for counsel fees or costs 
incurred and voluntarily paid by him 
in defending a suit for damages caused 
by indemnitee’s own wrongful acts.— 
Byron Jackson Co. v. Woods, 107 P.2d 
639, 41 Cal.App.2d 777. 

Under indemnity agreement whereby 
stockholders of tool company which 
sold its business agreed to indemnify 
purchaser against all claims which 
might be made against it, purchaser 
could not recover from indemnitors ex- 
penses incurred in defending suit 
against purchaser and indemnitors by 
retailer against whom judgment had 
been obtained for infringement of pat- 
ent in selling company’s and purchas- 
er’s tools, notwithstanding suit was 
settled prior to trial by indemnitors, 
where purchaser was defending against 
liability created by its own acts inde- 
pendent of any liability covered by in- 
demnity agreement.—Byron Jackson Co. 
al Soak 107 P.2d 689, 41 Cal.App.2d 

N.Y.Sur. Under agreement whereby 
buyer of notes and stock agreed to in- 
demnify nominal buyer thereof against 
all damages which might arise from 
execution of purchase agreement by in- 
demnitee as buyer, estate of deceased 
indemnitor was liable, for reasonable 
attorney’s fees for counsel retained by 
indemnitee in connection with litiga- 
tion, resulting from refusal of represen- 
tatives of indemnitor’s estate to carry 
out purchase agreement, indemnitee 
having been notified by representatives 
of estate that their counsel could not 
represent. his interest.—In re Camp- 
bell’s Hstate, 27 N.Y.S.2d 831, 176 
Misc. 543. .. 
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C.C.A.N.Y. The liability of an in- 
demnitor is to compensate indemnitee 
for “loss sustained” which would not 
be suffered until judgment against in- 
demnitee should be satisfied and in 
such case indemnitee’s judgment over 
against indemnitor should be stayed 
until payment of judgment against in- 
demnitee.—Burris yv. American. Chicle 
ren 120 F.2d 218, affirming 33 F.Supp. 


C.C.A.Wyo. A sum paid in prudent 
settlement of a suit made in good faith 
is paid under ‘‘com)ulsion”’ within the 
meaning of an indemnity against 
“Josses,” meaning payments made un- 
der legal compulsion.—Thermopolis 
Northwest BHlectric Co. v. Ireland, 119 
F.2d. 409. 

Where corporation which had agreed 
to indemnify its organizer disclaimed 
any responsibility to defend suit 
against organizer, there was a repudia- 
tion of its obligation and organizer’s 
executrix was authorized to make a 
reasonable, prudent, and.. good-faith 
compromise and settlement, without no- 
tice to the company, as basis for claim- 
ing indemnity.—Thermopolis North- 
Wess Electric Co. v. Ireland, 119 F.2d 

IitLApp. A cause of action does not 
arise on indemnifying bond until it has 
been definitely ascertained that loss or 
damage has been’ sustained.—National 
Slovak Soc. of U..S..A., for Use of 
American Surety Co. of New_York, v. 
a Say 29 N.H.2d, 946, 307 Ill.App. 


N.¥.Sup. Where agreement was one 


INDEMNITY 

of indemnity against loss or damage 
sustained by reason of execution of a 
bail bond, a mere showing that lia- 


bility had been fixed against party to 
be indemnified, without proof of actual 


loss, was insufficient to render in- 
demnitors liable-—Borek v. Bazarewski, 
21 N.Y.S.2d 916. 

N.Y.City Ct. Where automobile oc- 
cupant brought action for injuries sus- 
tained in collision between trolley car 
and automobile, owner of automobile 
could not maintain cross-complaint 
against driver who was. gratuitous 
bailee of the automobile, for amount 
recovered by occupant from owner, in 
absence of an agreement between own- 
er and driver by which driver indemni- 
fied owner for liability imposed on 
owner by statute. Vehicle and Traffic 
Law, § 59.—Kurzon vy. Union Ry. Co. 
of New York City, 21 N.Y.S.2d 310. 

Parties to bailment of automobile 
were presumed to have known that 
bailor would become liable for negli- 
gence of bailee resulting in injuries to 
third parties, and upon failure of par- 
ties to contract with reference to such 
liability, bailee did not become liable 
to indemnify bailor for liability impos- 
ed on bailor under Vehicle and Traffic 
Law. Vehicle and Traffic Law, § 59.— 
Kurzon y. Union Ry. Co. of New York 
City, 21 N.Y.S.2d 310. 

Fa.Orph. To recover against the es- 
tate of a deceased obligor on a col- 
lateral bond indemnifying a_ building 
and loan association against loss from 
mortgagor’s failure to perform cove- 
nants in mortgage for eleven years, 
obligee must show not only that actual 
loss was sustained, but that such loss 
was sustained ,within the eleven-year 
See mea re Hyans’ Hstate, 57 Montg. 


Where the obligation in a collateral 
bond is to indemnify a mortgagee- 
building and loan association against 
loss by reason of mortgagor’s failure 
to perform the covenants in his mort- 
gage, within a certain period, and dur- 
ing that period the mortgagor did pay 
all dues, premiums, fines and interest, 
the obligee has sustained no such loss 
as may be recovered from the estate of 
the deceased obligor, notwithstanding 
that within the period the property de- 
preciated in value to a point below the 
amount of the first mortgage thereon, 
which was subsequently foreclosed.— 
In re Evans’ Hstate, 57 Montg. 204. 

Even though the obligee in such a 
case has sustained a loss on its mort- 
gage investment, through depreciation 
in value of the real estate securing it 
and foreclosure by a prior lienholder, 
there can be no recovery on the bond 
because the loss did not arise out of 
nonperformance of any act against 
which the obligee was indemnified._In 
re Evans’ HWstate, 57 Montg. 204. 
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Ohio. Where creditor makes absolute 
settlement with principal debtor, dis- 
charging him from obligation, the debt- 
or secondarily liable is discharged.— 
Gholson y. Savin, 31 N.E.2d 858, 137 
Ohio St. 551. 

§ 46 


C.C.A.Mo. At common law, one who 
is compelled to pay damages resulting 
from the negligence of another has a 
cause of action for ‘“indemnity’’ against 
the tort-feasor—New Amsterdam Cas- 
ualty Co. v. Boaz-Kiel Const. Co., 115 
F.2d 950. 

C.C.A.N.Y. Where window cleaning 
contractor’s violation of statute re- 
sulted in injury to its employee and 
consequent liability of building owner 
to such employee, the contractor was 
liable over to owner, though there was 
no express provision for indemnity in 
contract between them, Labor Law N 
Y. § 202.—Burris v. American Chicle 
Co., 120 F.2d 218, affirming 33 F.Supp. 
104. 

Where window cleaning contractor’s 
breach of New York statute making it 
duty of contractor to require employee 
to use equipment:complying with stat- 
ute rendered liable to contractor’s em- 
ployee a building owner which did not 
actively participate in  contractor’s 
wrongful acts or omissions, the owner 


§ 46 
was entitled to indemnity from _ the 
contractor. Labor Law N.Y. 202.— 
Burris vy. American Chicle Co., 120 
F.2d 218, affirming 33 F.Supp. 104. 

C.C.A.W.Va. A person who, in whole 
or in part, has discharged a duty which 
is owed by him but which as between 
himself and another should have been 
discharged by the other, is entitled to 
“indemnity” from the other, unless 
the payor is barred by the wrongful 
nature of his conduct.—Crab Orchard 
Improvement Co. v. Chesapeake & QO. 


Ry. Co., 115 F.2d 277, affirming 33 F. _ 


Supp. 580. 
The “indemnity” principle is more 
limited in application than that of 


“subrogation,” since not only must a 
benefit be.conferred upon defendant by 
a discharge of his duty or obligation, 
but the discharge must have occurred 
under circumstances in which plain- 
tiff was, at the same time, discharging 
a personal obligation coextensive with 
that of defendant.—Crab Orchard Im- 
provement Co. v. Chesapeake & O. Ry. 
ea 115 F.2d 277, affirming 33 F.Supp. 

Cal.App. While no right of contribu- 
tion exists between joint tort-feasors, 
whether sued separately or collectively, 
yet a principal who has been obliged 
to pay for the unauthorized negligent 
act of his agent resulting in injury 
may indemnify himself to the full 
amount against his agent.—Jentick vy. 


ones Gas & Electric Co., 105 P.2d 
La.App. Where contractor was lia- 


ble to co-owners of house for attor- 


ney’s fees which co-owners were re-’ 


quired to pay to secure release of their 
property from illegal seizure, the con- 
tractor did not have right to require 
a co-owner to pay back such amount 
to the contractor on ground that the 
co-owner was a warrantor for the con- 
tractor for the attorney’s fees.—Pierce 
v. Robertson, 200 So. 669. 

Miss. An agent or employee, 
through whose sole -wrong the prin- 


cipal or master has been obliged to 


make compensation to a third person, 
is liable to the principal. or master 
for such compulsory outlays.—Gran-. 
quist v. Crystal Springs Lumber Co., 
1 So.2d) 216. 

N.Y. A subcontract was to be read 
and construed as a whole, having in 
mind its. purpose and limitations and 
the conditions surrounding its execu- 
tion and_ delivery, in determining 
whether subrogee of general contractor 
could base thereon a right to recover 
contribution from subcontraetor.—Hm- 
ployers’ Liability Assur. Corporation, 


._Limited, of London, England, v. Post 


& McCord, . 86 N.H.2d 135, 286 N.Y. 
254, reversing 25 N.Y.S.2d 52, 261 App. 
Div. 242. 

N.Y.App.Div. The statute making 
it duty of certain boards of education 
to save harmless all teachers and 
members of supervisory and adminis- 
trative staff from any claims for ac- 
cidental bodily injuries, does not cre- 
ate a new cause of action in favor’ of 
an injured person, but is only a stat- 
ute of “indemnification”. Hducation 
Law, § 569-a.—Massimilian v. Board 
of Education of School Dist. of City 
of Niagara Falls, 25 N.Y.S.2d 978, 261 


App.Div. 428. 
N.¥.Sup. The right to indemnity 
between codefendants stands on the 


principle that every one is responsible 
for the consequences of his own neg- 
ligence and if another person has been 
compelled by the judgment’ of court 
having jurisdiction to pay damages 
which ought to have been paid by the 
wrongdoer they may be recovered 
from him.—Miller v. Green, 26 N.Y.S. 
2d 54. 

N.Y.Sup. Retailer of adulterated 
food who is liable to consumer for 
breach of warranty may recover from 
the manufacturer from whom he pur- 
chased the food if no further process- 
ing was done by the retailer. Personal 
Property. Law, § 96:—Catalanello y. 
Cudahy Packing Co., 27 N.Y.S.2d 6387. 

Where one is held liable for the neg- 
ligence of another without active fault 
on his own part, he is entitled to in- 
demnity from the latter, and the rule is 


’ 
Ay ’ 


especially applicable to an action in 
negligence based on violation of statu- 
tory law.—Catalanello v. Cudahy Pack- 
ing Co., 27 N.Y.S.2d 637. : 
If a retailer of food which is adul- 
terated as a result of action of the 
: manufacturer is held liable to consum- 
er for damages resulting from con- 
sumption of the food, the retailer may 
recover on a cross-complaint against 
the manufacturer who was primarily 
responsible. Personal Property Law, § 
196; Agriculture and Markets Law, §$ 
- 199-a, 200.—Catalanello v. Cudahy 
Packing Co., 27 N.Y.S.2d 637. 
Where _ evidence established that 
packer sold to retailer and retailer sold 
to customer a processed pork product 
which was prepared for consumption 
- without further processing or cooking 
and which contained trichinae spiralis, 
because process was not properly ap- 
‘plied, the packer was guilty of com- 
-mon-law negligence in not properly ap- 
plying the process, and ‘packer and 
retailer were guilty of a breach of 
“implied warranty’ of merchantable 
quality of the product and of violation 
of provisions of Agriculture and Mar- 
kets Law relating to adulteration of 
food, which were ‘proximate cause” of 
trichinosis contracted by consumers of 
the product, and hence retailer was li- 
able for damages resulting from the 
Hn of trichinosis and _ the 
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 N.Y.Sup. Where jury found that 
both tenant, whose duty it was to re- 
pair leased premises in its possession 
and control, and landlord, which was 
entitled under lease to be indemnified 
by tenant for damages arising out of 
-active negligence, were liable for in- 
uries sustained by pedestrian who was 
struck by glass window ventilator 
- which fell from leased floor of building, 
‘| jury must necessarily have found that 
- aecident was caused by negligence of 
tenant, its servants, or licensees, and 
<i hence tenant was primarily liable, and 
landlord was entitled to judgment over 
against tenant on a cross-complaint, 
since landlord and tenant were not in 
“pari delicto”, but tenant’s negligence 
was “active negligence” and that of 
landlord was “passive negligence.’’— 
+ Wellington v. Jones Estate Corporation, 
i Pa29UNY.S.2d 433. 
 -N.©. One whose negligent operation 
- of automobile causes injuries to anoth- 
er is liable for all damages proximately 
resulting from original injuries, in- 
cluding those partly caused by physi- 
 cian’s or surgeon’s unsuccessful or neg- 
 ligent treatment of injured person, and 
has no cause of action by independent 
suit against physician or surgeon in 
event of such person’s recovery of dam- 
ages from operator.—Bost v. Metcalfe, 
J 14 §.B.2d 648, 219 N.C. 607. 
~~ One whose negligent operation of au- 
tomobile proximately caused injury to 
another is not entitled to contribution 
7 from physician or partial exoneration 
from lability because of such physi- 
 cian’s failure to minimize damages by 
properly treating injured person, as 
‘“Drimary and secondary liability” doc- 
trine is inapplicable person causing 
- original injury and physician were not 
“joint tort-feasors,”’ and such person’s 
wrong was primary cause of injury. 
Code 1939, § 618.—Bost v. Metcalfe, 14 
§.2.2d 648, 219 N.C. 607. 

Ohio. Where one who stands in posi- 
tion of surety, guarantor, or party sec- 
ondarily liable, is obliged to pay all or 
part of common obligation, he is en- 
titled to full reimbursement from the 
principal or party primarily liable, and 
statute permitting contribution between 
eodebtors who are each liable in the 
same right is inapplicable. Gen.Code, 
§§ 8079, 8081-8084.—Gholson vy. Savin, 
81 N.E.2d 858, 137 Ohio St. 551. 

Ohio App. Where city’s expenses for 
medical care for firemen and fire offi- 
cers who were injured at fire on oil 
company’s premises were paid pursuant 
to an ordinance which was not adopted 
until long after the fire, city was not 
entitled to recover from the oil com- 


ek 


‘company for 


Cie Fe 


In action against city an ht 
injuries sustained by 
guest when automobile struck an elec- 
trie light pole which, after widening of 
paved portion of highway, was left al- 
most in center of one trafiic lane of the 
highway, trial court properly refused 
requested instruction that, if jury find 
any verdict against city, it must also 
find a verdict for city and against light 
company, in the same amount, where 
menace of the pole to traffic was the re- 
sult of the act of the city in widening 
the paved portion of the highway so as 
to leaye the pole almost in the center 
of the traflic lane—Farrelly v. City of 
Pittsburgh, 17 A.2d 191, 340 Pa. 516. 

Pa. A person who, in whole or in 
part, has discharged a duty which is 
owed by him, but which as between 
himself and another should have been 
discharged by the other, is entitled 
to ‘indemnity’ ‘from the other, unless 
the payor is barred by the wrongful 
nature of his conduct.—Pennsylvania 
Co. for Insurances on Lives & Grant- 
ing Annuities v. Clark, 18 A.2d 807, 
340 Pa. 433. 


§ 54 

C.C.A.N.Y. That building owner’s 
duty to comply with New York statute 
relating to safety of window cleaners 
could not be delegated so as to relieve 
owner from liability to contractor’s 
employee did not make owner and con- 
tractor ‘‘joint tort-feasors’” or free con- 
tractor from liability as indemnitor to 


Pa. 


owner. Labor Law N.Y. 202.—Bur- 
ris vy. American Chicle Co., 120 F.2d 
218, affirming 33 F.Supp, 104. 


Miss. Except where modified by 
statute, joint tort-feasors are not en- 
titled to contribution between them- 
selves or to any recovery over, one 
against the other.—Granquist v. 
Sita Springs Lumber Co., 1 So.2d 


N.M. In action for death of child 
who was struck by automobile after 
alighting from school bus, where bus 
driver stopned bus with all four wheels 
on the pavement and discharged child 
at a dangerous place in the highway, 
the bus driver, owner, and surety com- 
pany were not entitfed to judgment 
over against motorist on theory. that 
bus driver was only passively negli- 
gent, and that motorist was actively 
negligent. Comp.St.1929,. § 76-101.— 
Krametbauer v. McDonald, 104 P.2d 
900, 44 N.M. 478. 

N.Y.App.Div. Where jury found that 
subcontractor and general contractor 
were jointly negligent as a result of 
which plaintiff's decedent suffered fatal 
injuries, action of jury in not bringing 
in a verdict in favor of the general 
contractor on its cross-complaint 
against the subcontractor was proper. 
—KHifert v. U. 8S. Fidelity & Guaranty 
Co., 26 N.Y.8.2d 879, 261 App.Div. 1081. 
Reargument denied 27 N.Y.S.2d 772, 
261 App.Div. 1092. Appeal granted. 


N.¥.Sup. Rule that court should not 
interfere as between joint tort-feasors, 
is not applicable, where one of two 
parties chargeable with negligence is 
primarily liable therefor, and the other 
is only liable by reason of its owner- 
ship cf the property, and not by reason 
of any negligence occurring by its ac- 
tive interposition, or with its affirma- 
tive knowledge or consent, and under 
such circumstances, as between them- 
selves, active wrongdoers stand in re- 
lation of ‘‘indemnitors”’ to party who 
was legally liable-—Wade vy. Village of 
hay Ones 21 N.Y.S.2d 1020, 174 Misc. 

Where dangerous condition of village 
street causing injury to plaintiff was 
created by independent contractor and 
village’s liability to plaintiff resulted 
from village’s failure to take notice of 
dangerous condition, village and inde- 
pendent contractor were not in “pari 
delicto” and village was entitled, in 
plaintiff's action against it, to implead 


independent contractor as a defendant © 


on ground that contractor was liable 
over to village under theory of in- 
demnification. Civil Practice Act, 


‘pany for such al ¢ 
Youngstown v. C ervi : 31 q 
N.B.2d.876;. 66,Ohio App. 97.4 


rt. 


tance for life - 


check on “Back Tax’ 
with notice that clerk a 
no authority to draw che ( 
personal obligation, could not recover 
over from bank. Code 1932, § 7386.— 
Hartford Accident & Indemnity Co. v. 
Farmers Nat. Bank, 149. S.W.2d 473, 24 
Tenn.App. 699. ; ey : 

Tex. Where injury forming basis for 
judgment against joint tort-feasors re- 
sults from violation of duty which one 
of tort-feasors owed to the other, the 
latter, at common law, is entitled to 
contribution or indemnity from the for- 
mer.—Wheeler v. Glazer, 153 S.W.2d 
449, reversing Glazer v. Wheeler, 130 
S.W.2d 353. 3 


See Butler y. ae Trunk Pacific 
Ry. Co. & Jasper Coal Ltd. [1940] 3 
Dom.L.R. 544. 


§ 57. 
C.C.A.I11. Under Illinois law, where 
benefit, if any, to plaintiff's assignor 
from an indemnity agreement was inci- 


“dental, plaintiff could not recover upon 


agreement as a ‘third party benefi- 
ciary.”—Reconstruction Finance Corpo- 
ration v. Teter, 117 F.2d 716. 

An alleged intention of parties to an 
indemnity contract to benefit plaintiff's 
assignor did not muke assignor a 
“third party beneficiary’ of contract so 
that contract could be enforced by 
plaintiff.cReconstruction Finance Cor- 
poration v. Teter, 117 F.2d 716. 


Tex.Civ.App. Generally, .the only 


party entitled to sue on an indemnity 


contract is the indemnitee or someone 
in his right, 
Fidelity & Deposit Co. of Maryland v. 
Reed, 150 S.W.2d 836, ; 


O18" 5S se a . 

C.C.A.N.Y. That window cleaning 
contractor’s injured employee, who ob- 
tained judgment against building own- 
er for contractor’s breach of New 
York Labor Law, could not have sued 
contractor because of the New York 
Workmen’s Compensation Law, was of 
no consequence as respects contractor’s 
liability as indemnitor to owner. La- 
bor Law N.Y. § 202; 
pensation Law N.Y. § 1 et seq.—Bur- 
ris v. American Chicle Co., 120 F.2d 
218, affirming 33 F.Supp. . ; 


\ -§ 60 hy 
D.C.Conn. One whose active negli- 
gence has been adjudicated cannot in 
an action over invoke the judgment as 
proof of his liability to the tort claim- 
ant and still escape its effect as a de- 
termination of his own primary liabili- 
ty precluding any recovery over.—Lew- 
is v. United Air Lines Transport Cor- 
poration, 34 F.Supp. 124: 

Ga.App. 
against railway company fur value of 
clothing stolen from carton shipped by 
defendant as delivering connecting car- 
rier, judgments for consignor against 
consignee and for consignee” against 
freight company for value of such 
clothing in previous suits, wherein rail- 
way company was vouched into court 
by freight company, were conclusive 
against railway company, so as to re- 
quire verdict for plaintiff—Acme Fast 
Hee v. Southern Ry. Co., 16 S.BH.2d 


N.Y. Where plaintiff obtained judg- 
ment against defendants ag joint tort- 
feasors, the liability of defendants ag 
to plaintiff was conclusively established 
to be that of joint tort-feasors, but 
where!issue of liability as between de- 
fendants. was not litigated or deter- 
mined on that trial, the one defendant 
and. subrogee of the other were not 
concluded on that issue by provisions 
of the statute furnishing one joint tort- 
feasor with biegihiee fs for recovery of con- 
tribution from other, unless the judg- 
ment was based on facts fatal to re- 
covery of contribution 
Civil Practice Act, § 211-as—Nmployers’ 
Liability Assur. Corporation, Limited, 
of London, England, yv. Post & Me- 


Cord, 86 N.Hi2d 135, 286 N.Y. 254; re- 


such as his assignee.— . 


Workmen’s Com- > 


In freight company’s action _ 


by subrogee. — 


8 
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young 25 N.Y.S.2d 52, 261 App.Div. 


Where carpenter employed by con- 
erete work subcontractor sued general 
contractor and steel work subcontrac- 
tor for injuries, and under the charge, 
jury were authorized to find, and did 
find, that employees of steel work sub- 
contractor were negligent in allowing 
tool to fall, but that general contractor 
was also negligent in not covering over 
floors as ae by statute and or- 
dinance, and that both general con- 
tractor and steel work subcontractor 
were liable for concurrent acts of neg- 


ligence which were proximate cause of’ 


injury, the findings of the jury pre- 
cluded subrogee of general contractor 
in an independent action from recoy- 
ering contribution from steel work sub- 
contractor on theory that steel work 
subcontractor was solely primarily lia- 
ble, and therefore obligated to pay en- 
tire judgment. Labor Law, § 241; Civ- 
il ‘Practice Act, § 211-a.—Employers’ 
Liability Assur. Corporation, Limited, 
of London, England, v. Post & McCord, 
36 N.H.2d 135, 286 N.Y. 254, reversing 
25 N.Y.S.2d 52, 261 App.Div. 242. 

N.Y.App.Div. An apparent. excep- 
tion to the rule of mutuality embodied 
in the principle of ‘res judicata’ 
exists where liability for fault of an 
agent or servant or indemnitee is as- 
serted against the principal, master 
or indemnitor, and in such case where 
there has been’ a prior judgment in 
favor of the agent, servant or indem- 
nitee rendered in an action brought 
against him by the same plaintiff, the 
judgment destroys the basis of lia- 
bility asserted against the principal, 
master or indemnitor and constitutes 
a complete defense to the action there- 
after brought against him.—Daly v. 
Terpening, 26 N.Y.S.2d 160, 261 App. 
Div. 423, reversing 26 N.Y.S.2d 157. 

N.Y.App.Div. A verdict allowing re- 
covery from general contractor for 
death of fireproofing subcontractor’s 
employee, who fell into elevator shaft, 
did not détermine liability as between 
general contractor and carpentry sub- 
contractor, which was notified of death 
action: and was notified that general 
contractor would seek indemnity if 
held liable, and which allegedly failed 
to: maintain barriers around shaft.— 
Pink v.. Kraus & Silverman, 28 N.Y. 
S.2d 340, 262 App.Div. 156. 

Wis. Where subcontractor agreed in 
building subcontract to save general 
eontractor and owner harmless from 
damages connected with subcontractor’s 
operations on the job, and its employee 
was injured as result of its misconduct 
in violating safety. order, and injured 
employee sued owner for violation of 
safe place statute, and-defense of the 
case was. tendered to subcontractor 
without being specifically grounded up- 
on indemnity. contract, in action on 
indemnity eontract, subcontractor 
eould not defend on ground it was not 
bound by judgment against owner be- 
cause it was not party to case and 
there was a defective tender of defense 
by owner to subcontractor.—Hartford 
Accident & Indemnity Co. v. Worden- 
Allen Co., 297 N.W. 486, 238 Wis. 124. 

Where building subcontractor agreed 
in gsubeontract to indemnify owner of 
premises against damages due to sub- 
contractor’s operations on job and own- 
er became liable for injuries to subcon- 
tractor’s employee because of subcon- 
tractor’s violation of safety order and 
injured employee secured _ judgment 
against owner, Owner’s liability insur- 
er after paying judgment against own- 
er could recover for costs of appeal in 
employee’s injury case, where such in- 
surer served demand that subcontrac- 
tor either pay the judgment or prose- 
cute an appeal and subcontractor de- 
clined to do either, and owner’s inter- 
pleading of general contractor in the 
injury case by cross-complaint which 
was dismissed, the determination being 
affirmed on appeal, was not shown to 
be result of bad faith or bad judgment 
on owner’s part.—Hartford Accident .& 
Indemnity Co. v. Worden-Allen Co., 297 
N.W. 436, 238 Wis. 124. 


§ 66 Le 
Ga. In action by surety against. in- 


INDIANS 


demnitor to recover losses sustained by 
surety by reason of having become 
surety for a corporation on a bond 
made by corporation in a judicial pro- 
ceeding, petition containing copy of 
indemnity contract whereby indemni- 
tor agreed to indemnify surety, and 
alleging in substance the condition of 
the bond) with the names of the parties, 
and alleging a breach thereof by the 
corporation with loss to the surety, 
was not subject to general demurrer.— 
Prudential Finance Co. v. National 
Surety Corporation, 14 S8.H.2d 728. 

Pa.Com.Pl. In a statement of claim 
on a bend of indemnity, facts denoting 
reasonable diligence to collect from the 
principal debtor are material to the es- 
tablishment of loss and must be al- 
leged.—E. P. Wilbur Trust Co. v. 
Eberts, 27 North. 307. 

In a statement of claim on a bond 
of indemnity, facts relating to the sale 
of collateral and the application of the 
proceeds are material to the establish- 
ment of loss and must be alleged.—H. 


P. Wilbur Trust Co. vy. Eberts, 27 
North. 307. 
Pa.Com.Pl. In suits upon a hond of 


indemnity, the losses sustained ure ma- 
terial facts which must be pleaded with 
particularity.—H. P. Wilbur Trust Co. 
v. Eberts, 27 Nor tba Bee: 


Ark. Recovery cannot be had. for 
the improvements made in good faith 
upon the land of another in the absence 
of a counterdemand for rents and 
profits.—Buswell v. Hadfield, 149 S.W. 
20V5 5b: 

N.Y.City Ct. In automobile occu- 
pant’s action for injuries sustained in 
collision between trolley car and auto- 
mobile, wherein automobile owner filed 
cross-complaint rgainst driver of auto- 
mobile, answer to cross-complaint that 
owner was insured, that insurance pro- 
tected owner and any driver of automo- 
bile with owner’s permission from 
claims of injured parties for damages, 
and that owner did not wish to press 
cross-complaint, and was not real party 
in interest thereto, but that real party 
in interest was insurer which should 
not be allowed to become a party to 
au ECHO Bs ees se eal Wa at a v. 

nion Ry. Co. o ew York City, 21 
N.Y.S.2d. 310. tf 


§ 71 

C.C.A.Pa. In action on indemnity 
agreement purporting to be signed by 
defendant in Pennsylvania, evidence of 
defendant’s alleged _ ratification of 
forged signature was not admissible, 
where declaration alleged that defend- 
ant executed agreement and defend- 
ant denied in his affidavit of defense 
that he executed agreement and alleged 
a forgery. 12 P.S.Pa. § 386.—Breslin 
v. National Surety Co., 114 F.2d 65. 


§ 72 
C.C.A.Wyo. Evidence held to war- 
rant finding that resolution by power 
company’s board of directors to in- 
demnify organizer of the company 
against liability to bondholders of old 


company, property of which organizer 


purchased at tax sale, contemplated all 
liability of organizer and not merely 
liability in pending suit.—Thermopolis 
Northwest Hlectric Co. vy. Ireland, 119 
F.2d 409. 

In action against power company on 
agreement to indemnify company’s or- 
ganizer against loss in suit by trustee 
for bondholders of former company, 
which organizer’s executrix had ‘set- 
tled for $20,000, though amounts_in- 
volved exceeded $200,000, evidence held 
to establish that such settlement was 
reasonable and favorable—Thermopolis 
Northwest Hlectrie Co. v. Ireland, 119 
F.2d 409. 

Cal.App. Under indemnity agreement 
whereby stockholders of tool company 
which sold its business agreed to in- 
demnify purchaser against all claims 
which might be made against it, pur- 
chaser which sought partial reimburse- 
ment from indemnitors for expenses in- 
curred in defending suit against pur- 
chaser and indemnitors by retailer 
against whom judgment had been ob- 
tained for infringement of patent in 
selling company’s and purchaser’s tools, 


8% 


on theory that some of tools which 
were part of basis of judgment against 
retailer had been purchased before exe- 
cution of indemnity agreement, had 
burden to establish what part of tools 
sold by retailer had been purchased be- 
fore date of agreement and what part 
thereafter.—Byron Jackson Co. v¥. 
yo 107 P.2d 639, 41 Cal.App.2d 


Mo.App. In suit in equity for an ac- 
counting of amount due surety for a 
loss on a bond guaranteeing transac- 
tions of livestock dealer, required by 
federal statute, and to have amount 
found to be due adjudged a first lien 
on stock certificate pledged to surety, 
evidenee that defendant consented that 
surety bond be increased from $2,000 
to $5,000, and deposited or consented 
to deposit with agent of surety stock 
certificate, justified judgment for sure- 
ty. Packers and Stockyards Act, 7 U. 
S.C.A. -§ 181 et seq—Massachusetts 
Bonding & Insurance Co. v. Buchanan, 
142 S.W.2d 1073. 


§ 

_C.C.A.Pa, In surety company’s ac- 
tion on indemnity agreement purport- 
ing to be signed by defendant in Penn- 
sylvania, whether signing of defend- 
ant’s name, by person connected with 
office of general agents of surety com- 
pany, was forgery, was question of fact 
for jury and not question of law for 
court. 18 P.S.Pa. § 3631.—Breslin v. 
National Surety Co., 114 F.2d 65. 

In surety company’s action on in- 
demnity agreement purporting to be 
signed by defendant in Pennsylvania, 
whether signing of defendant’s name, 
by person connected with office of gen- 
eral agents of surety company, was 
done with intent to defraud, was ques- 
tion of fact for jury and not question 
of law for court. 18 P.S.Pa. § 3631.— 
Bregee v. National Surety Co., 114 F. 

N.Y.App.Div. In action for indem- 
nity by  contractor’s insurer, ‘which 
had paid judgment for death of fire- 
proofing subcontractor’s employee, who 
fell into open elevator shaft, against 
carpentry subcontractor, wherein in- 
surer conceded that defendant had no 
duty to, plank over shaft, and merely 
offered record of death action, of which 
notice had been given to defendant, and 
contract with defendant, which _ re- 
ferred to contract for prior buildin 
to show what items were required, 
and wherein defendant produced five 
uncontradicted witnesses and showed 
that defendant performed contract in 
erecting barriers around shaft, and 
that, at time of accident, it was im- 
possible to mai.tain barriers in midst 
of stripping work, direction of ver- 
dict for defendant was proper. Civil 
Practice Act, § 457-a.—Pink v. Kraus 
& Silverman, 28 N.Y.S.2d 340, 262 
App.Div. 156. 


INDIANS 


§ 6 
D.C.Idaho. Grants by Indians 
should be regarded strictissimi juris 
and all uncertainties resolved in their 
favor. Treaty with Shoshone (Eastern 
Band) and Bannock Tribes of Indians, 
15 Stat. 673.—U. S. v. Cutler, 37 F. 


Supp. 724. 

D.C.Wash. Indian plaintiffs may, as 
other citizens of the United States, 
employ counsel of their own choice. 
8 U.S.C.A, § 3.—Sampson y. Brennan, 
39 F.Supp. 74. 4 

D.C.Wash. The police power of the 
state to regulate fishing does not apply 
to subjects, such as Indian fishing 
rights, not possessed by the people, 
state or nation.—Makah Indian Tribe 
v. McCauly, 39 F.Supp. 75. 

The statutory grant of citizenship to 
Indians withdrew the Indians’ tribal 
and other property, such as _ fishing 
rights, from the operation of police 
power affecting the rights of other 
citizens. 8 U.S.C.A. § 3.—Makah Indian 
Tribe v. MeCauly, ah F.Supp. 76. 

D.C.Wash. Phe Conenesstonal pur- 
pose of 1940 statute providing that a 
person born in the United States to a 
member of an Indian, Eskimo, Aleutian, 
or other aboriginal tribe is a national 


Bk PR Sy, ya, tee ha aes 
and citizen of the United States at birth, 
was to make clear that born citizens of 
the United States include persons born 
after passage of statute enacted in 
1924 stating that all noncitizen Indians 
born within the territorial limits of the 
United States are declared to be citizens 
f the United States. 8 U.S.C.A. § 3; 
SaHonality Code 1940, § 201, 8 U.S.C.A. 
§ 601.—Totus v. U. S., 39 E.Supp. 7. 
Members of the Yakima Indian Tribe 
were not entitled to injunctive relief 
restraining the enforcement as against 
_ them of the provisions of the Selective 
Training and Service Act of 1940 on 
ground that they are alien residents 
within the United States who have not 
declared their intention to become citi- 
- zens thereof, in view of statute provid- 
ing that a person born in the United 
States to a member of an Indian Hs- 
_kimo, Aleutian, or other aboriginal tribe 
is a national and citizen of the United 
States at birth. Nationality Code 1940, 
§ 201, 8 US.C.A. § 601; Selective Train- 
ing and Service Act of 1940, 50 U.S.C.A. 
Appendix § 301 et seq.—Totus v. U. S., 
F.Supp. 7. oe 


Evideuce 


A 


na had no right of occupancy in 
nds granted to railroad by federal 
vernment at time of grant, and 
hence decree refusing to enjoin rail- 
road from interfering with alleged. pos- 
sessory rights of such tribe was proper 
noth as to land within reservation, 
re which was set apart by presidential 
- proclamation subsequent to grant to 
ilroad, and as to land without the 
reservation. Act July 27, 1866, 14 
Stat. 292; Act Feb. 20, 1925, 43 Stat. 
954.—U. S. v. Santa Fe Pac. R. Co., 
“2d 420. 
.A.Okl. The claim of Secretary of 
Interior of right to assume adminis- 
tration of trust property of incompe- 
tent Indian may not be challenged in 
an action to which neither the Secre- 
tary of Interior or the United States 
is a party. Act June 7, 1897, § 1, 30 
t. 72; Act March 8, 1921, § 26, 41 
fico sae v. Hoffman, 113 F. 
baa is 
Where neither United States nor Sec- 
tary of Interior was made party de- 


served under mining leases on his re- 
stricted allotments, title to which was 
~ eonveyed to Secretary and his succes- 
sor in office in trust for Indian and 
which was so held by Secretary at 
time of Indian’s death, and also re- 
ricted allotments and_ restricted 
unds derived therefrom both prior to 
and after Indian’s death in hands of 
3 ‘Secretary. 25 U.S.C.A. §§ 372, 373.— 
* Hanson v. Hoffman, 113 F.2d 780. 
In action by alleged daughter of de- 
ceased Indian based on theory that In- 
-dian’s will was void, federal District 
Court was without jurisdiction over 
jJands which were acquired for the 
Indian with funds received from royal- 
ties reserved under mining leases on his 
restricted allotments, title to which was 
conyeyed to Secretary of Interior and 
his successor in office in trust for the 
Indian and which were so held by the 
Secretary in trust for the Indian at 
time of his death, and restricted allot- 
ments and *restricted’ funds derived 
*y therefrom both prior to and after death 
of Indian in hands of Secretary of In- 
terior. 25 U.S.C.A. §§ 372, 373.—Han- 
son y. Hoffman, 113 F.2d 780. 


Where Indian, to whom an allotment 
of land had been made, died before ex- 
piration of trust period and before is- 
suance of fee-simple patent, but left 
will which was not approved or probat- 
ed in so far as it undertook to dispose 
of land purchased from royalties re- 
eeived under mining lease on restrict- 
ed allotments an personalty over 
which Secretary of Interior had not ex- 
ercised administrative control, federal 
District Court had jurisdiction, in ac- 


pean \ ° pte 
tion by alleged daughter of Indian 
adjudge that the alleged daughter was 
an heir of Indian and to decree that 
will was ineffectual as to such property 
on ground of fraud, undue influence, 
and lack of testamentary capacity. 25 
U.S.C.A. §§ 372, 378.—Hanson v. Hoff- 
man, 113 ¥.2d 780. 

The approval of will of Indian by 
Secretary of Interior and delivery of 
restricted funds free of restrictions, to 
testamentary beneficiaries vested the le- 
gal title in the beneficiaries and termi- 
nated control and administration there- 
of by the Secretary of Interior, and 
thereafter the question whether In- 
dian’s alleged daughter was entitled 
to equitable rights therein as against 
the beneficiaries was one purely of 
private right which could be determin- 
ed in federal court, since funds having 
passed beyond jurisdiction of Secre- 
tary, he was without power to declare 
a trust. 25 U.S.C.A. §§ 372, 373.—Han- 
son v. Hoffman, 113 F.2d 780. 

C.C.A.Okl. The jurisdiction of a Unit- 
ed States court to entertain a suit by 
the United States for enforcement of 
the rights or protection of the prop- 
erty of its Indian wards is based on 
the constitutional provision providing 
that judicial power of United States 
shall extend to all controversies to 
which the United States is a party. U. 
S.C.A.Const. art. 3, § 2.—McCarty v. 
Hollis, 120 F.2d 540. 

D.C.Okl. An action to enjoin Okla- 
homa officers from levying taxes 
against allegedly tax exempt restricted 
Indian lands, for cancellation of un- 
paid levies, and for a declaratory judg- 
ment establishing tax exempt character 
of the lands in futurity was not an ac- 
tion coming within the purview of the 
limitations provisions of the statute de- 
claring the statutes of limitation of 
Oklahoma applicable to restricted Indi- 
ans of the Five Civilized Tribes and 
their heirs or grantees. Act April 12, 
1926, 44 Stat. 239.—Seber v. Board of 
EEN Ee of Creek County, 38 F.Supp. 


D.C.Wash. In _ action 
States as trustee for five Indians, to 
cancel tax deed to allotted Indian land, 
testimony of one of the Indians that 
she wanted the fee patent to land to 
be issued would not be rejected, where 
such Indian voluntarily caused the fee 
patent to be filed for record, and her 
action was for the express purpose of 
creating a situation under which she 
and her husband might acquire title 
to the property to the exclusion of 
the other Indians by means of 
foreclosure sale. 25 U.S.C.A. § 372.—U. 
S. v. Ferry County, 39 F.Supp. 1007. 

Ct.Cl. Where it igs established that 
certain officers of the defendant may 
have acted carelessly and negligently 
in the selection and appointment of ex- 
aminers who examined and estimated 
certain of plaintiffs’ timber lands, re- 
sulting in loss to plaintiffs, who were 
Indians, in the sale of said timber, it 
is held that the statute or agreement 
which grants the right upon which 
plaintiffs’ claim is based determines the 
question of jurisdiction rather than 
the conduct of the defendant’s author- 
ized agents which ‘constituted the 
breach.—Chippewa Indians of Minne- 
sota v. U. S., 91 Ct.Cl. 97. 


Okl. The period within which an ac- 
tion to reopen a decree determining 
heirship of a deceased citizen allottee 
of the Five Civilized Tribes, by one 
who was served by publication in the 
former action, was fixed by congres- 
sional act at six months rather than 
at one year by state statute dealing 
with succession. 84 Okl.St.Ann. § 254; 
26) U:8.C.A. 375.—In re Morrison’s 
Hstate, 104 P.2d 4387. 

Where an action is instituted in the 
county court under the provisions of 
the congressional act dealing with de- 
termination of heirship of deceased 
members of the Five Civilized Tribes, 
and an appeal is prosecuted to the dis- 
trict court and from there to the Su- 
preme Court, one who claims to be an 
heir, and who was served by publica- 
tion, may appear in county court 
within six months from date that dis- 


court pur 


by United. 


“ae Sup! 
mandate, and move to | 
is not required to appear ~ 


sete ats 

within s 

months after county court’s decree. 25 
U.S.C.A. § 375.—In re Morrison’s Bs- 
tate, 104 P.2d 437. el ¥) teal 
Okl. Upon a hearing to determine 
the heirs of Seminole Indian, held 
many years after his death and death 
of his parents, census cards made by 
government commission to the Five 
Civilized Tribes had strong probative 
force, and family relationships shown 


thereby must be accepted in absence 


of strong and convincing evidence to 
the contrary. Act Cong. June 28, 1898, 
§ 21, 30 Stat. 502.—Harjo v. Johnston, ~ 
104 P.2d 985. ; a oN acai? 
In action by Indian to have partition 
decree dividing his uncle’s land, en- 
tered in suit brought by him while a 
minor, set aside, evidence held to au- 


thorize the relief sought on ground 
that family relationships were as 
shown by government records, and 


that evidence to contrary was insuffi- 
cient to rebut government records.. 12 
Okl1.St.Ann. § 551; Act Cong. June 


28, 1898, § 21, 30 Stat.. 502.—Harjo: v- 


Johnston, 104 P.2d 985. 
Okl. 


Where ,counsel for Indian mi- 


nor plaintiff in partition action, though 
.familiar i 


with government records 
showing that plaintiff was entitled to 
three-eighths interest in the land, and 
though having no personal knowledge 
of the family relationships. affecting 
such interest, did not introduce such 
records in evidence nor include the in- 
formation therein in statement to the 
court, and, assigned. judge signed 
journal entry for 
plaintiff only one-eighth interest, in re- 
liance on counsel’s statement alone, 
without hearing witnesses who had 
keen subpcenaed or taking other: tes- 
timony, the judgment was invalid as 
a fraud on the court, 12 Okl.St.Ann. 
§ 551; Act Cong. June 28, 1898, § 21, 
30 Stat. 502.—Harjo y. Johnston, 104 
P.2d 985. 

Okl. In proceedings to determine the 
heirs of deceased Indian and to set 
aside a decree in a separate mainte- 
nance and support action against de- 
ceased Indian, decreeing that child was 
born of the marriage between. deceased 
Indian and his wife, evidence sustained 
finding that child was in fact born 
of the. marriage between the deceased 
Indian and his wife, and was in fact. 
the deceased Indian’s heir, rather than 
a child of third persons.—Wistar v. 
Whitewing, 116 P.2d 565. 


In proceedings to determine the ‘heirs 
of deceased Indian and to set aside a 
decree in a separate maintenance and 
support action against deceased Indian, 
decreeing that child was born of the 
marriage between deceased Indian and 
his wife, evidence sustained finding 
that the wite was of Indian blood so 
as fo entitle her to inherit a portion 
of the deceased Indian’s estate under 
congressional act. Act Cong. Feb.> 27, 
1925, §' 7, (25° U.S.C.A. § 331) note — 
Wistar v. Whitewing, 116 P.2d 565. 

§ 14 

C.C.A.Okl. The federal statute mak- 
ing Oklahoma statutes of limitation ap- 
plicable to restricted Indians of the 
Five Civilized Tribes applies only to 
suits in which the issues involve title | 
to land and has no application to other 
suits. Act April 12, 1926, § 2, 44 Stat. 
240.—U. ©. v. Fixieo, 115 F.2d 389. 

Okl. The fact that foreclosure pro- 
ceedings, void for want of judicial pow- 
er of a district court of the state be- 
cause of mortgage, which was on the 
inherited, allotted, restricted lands of 
a full-blood citizen of the Choctaw 
Tribe of Indians, was not approved by 
the county court as required by con- 
gressional act, failed to reflect on the 
face of the judgment roll the quantum 
of Indian blood of the full-blood heir 
and failed to show whether the mort- 
gage was approved as required by con- 
gressional act, did not make the decree 
therein immune from successful col- 
lateral attack, Act Cong. May 27, 1908, 
§ 9, 35 Stat. 315.—Neal v. Travelers 
Ins. Co., 106 P.2d 811. F 
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decree awarding | 


Okl. A district court of the state 
has no judicial power to enter a valid 
judgment foreclosing a mortgage on 
the inherited, allotted restricted lands 
of a full-blood citizen of the Choctaw 
Tribe of Indians, where the mortgage 
was not approved by the county court 
as required by congressional act. Act 
Cong. May 27, 1908, § 9, 35 Stat. 315.— 
em v. Travelers Ins. Co., 106 P.2d 

hs j 


§ 16 

D.C.N.Y. Under federal statute pro- 
viding that all municipal laws of New 
York may extend over and be en- 
forced within Indian villages in state, 
the words ‘‘municipal laws”: were in- 
tended to apply only to state laws for 
the government and control of vil- 
lages. Act Feb. 19, 1875, § 8, 18 Stat. 
831.—U. S. v. Forness, 37 F.Supp. 337. 

The act of 1875 providing that New 
York Court for County of Cattar- 
augus, and Federal District Courts 
have jurisdiction over all actions for 
recovery of rents and possession of 
real property within limits of Indian 
villages in New York according to 
practice in such courts means that en- 
forcement of rights under the act may 
be brought about either through fed- 
eral or state courts mentioned and re- 
lates only to question of practice and 
does not make New York. laws ap- 
plicable. Act Feb. 19, 1875, § 7, 18 
Stat. 331.—U. S. v. Forness, 87 F.Supp. 
338% 

The legislative power of Seneca Na- 
tion in New York being vested in its 
council by its constitution, the In- 
dians are not subject to laws of New 
York state and process of New York 
courts, since state cannot by legisla- 
tion change that power or authority. 
Laws N.Y.1892, ce. 679.—U. S. v. For- 
ness, 87 F.Supp. 337. 3 

The status of an Indian tribe is that 
it is a distinct community occupying 
its own territory with boundaries ac- 
curately described on which laws of 
state can have no force, and which 
citizens of state have no right to en- 
ter but with assent of Indians them- 
selves, or in conformity with_ treaties 
and with acts of Congress.—U. S. v. 
Forness, 37 F.Supp. 337. 

In proceeding by United States to 
eancel leases made by Seneca Nation 
of Indians of New York in accordance 
with resolution, adopted by Council 
of Indians on default in payment of 
rent in accordance with terms of 
leases, rights of parties were only 
such ag existed under laws of United 
States in harmony with rights of Sen- 
eca Nation of Indians which occupied 
position of a quasi-independent na- 
tion, and statutes of New York were 
not controlling. Act Feb. 19, 1875, 18 
Stat. 330; Act Sept. 30, 1890, 26 Stat. 
558; Laws N.Y.1892, ec. 679; Act Feb. 
HHUSTHs § CSA LS Stats: 331i 8. vy: 
Forness, 37 F.Supp. 337. 


§ 33 

C.C.A.Idaho. Generally, statutes pass- 
ed for benefit of dependent Indian 
tribes or communities are liberally con- 
strued, doubtful expressions ordinarily 
being resolved in favor of the Indians. 
—U. S. v. Oregon Short Line R. Co., 
113 F.2d 212, certiorari denied Oregon 
Short Line R. Co. v. U. S., 61 S.Ct. 47. 

Where statutes passed for the benefit 
of dependent Indian tribes or communi- 
ties are being construed, the = court 
should keep in mind the circumstances 
in which statute was enacted, the pow- 
er. of Congress in the premises, the 
situation und needs of the Indians, and 
the object to be attained.—U. S. v. 
Oregon Short Line R. Co., 113 F.2d 
212, certiorari denied Oregon Short 
Line R. Co. v. U. S8., 61 S.Ct, 47. 


The statute requiring’ execution of a 
bond by the Utah & Northern Railroad 
conditioned on due payment of any 
damages which might accrue by reason 
of the killing or maiming of Indians 
on reservations through which railroad 
ran, or their livestock, in construction 
or operation of the railway, or by rea- 
son of fires originating thereby, con- 
templates security for payment of dam- 
ages independent of negligence, and 
contemplates insuring the Indians 


INDIANS 


against loss though occasioned by in- 
evitable accident. Act Sept. 1, 1888, § 
14, 25 Stat. 456.—U. S. v. Oregon Short 
Line R. Co., 113 F.2d 212, certiorari 
denied Oregon Short Line R. Co. v. U. 
Sie 6H oSiGtes 47; 

Congress may, as condition of its 
grant of right of way through an In- 
dian Reservation, impose on a railroad 
company full burden of losses to tribal 
Indians and their property occasion- 
ed by operation of trains within bor- 
ders of the reservation. Act Sept. 1, 
1888, § 14, 25 Stat. 456.—U. S. v. Ore- 
gon Short Line R. Co., 113 F.2d 212, 
certiorari denied Oregon Short Line R. 
Coz\v.,U..S.,561 SiCt, 47, 

C.C.A.Okl. Until administrative con- 
trol of Secretary of Interior over In- 
dian’s allotments and trust property 
las ceased, courts are without power to 
interfere with performance by Secre- 
tary of his administrative functicns 
with respect thereto. 25 U.S.C.A. 
372, 373.—Hanson vy. Hoffman, 113 F. 
2d 780. 

So long as legal title to restricted 
funds of Indian derived from restrict- 
ed allotments of Indian remained in 
hands of Secretary of Interior subject 
to his administration and control and 
within his quasi judicial power, that 
power could not be controlled or re- 
strained by judicial action.—Hanson vy. 
Hoffman, 113 F.2d 780. 

§ 37 

S.C. Under statute appropriating 
sums for Catawba Indians, the appro- 
priations for salary of financial agent, 
and for repairs of and contributions to 
Indian schools could be expended only 
for the purposes appropriated. Code 
1932, § 3205; Act June 8, 1940, 41 St. 
at Large, p. 2020, § 61.—Harris v. Les- 
lie, 12 S8.B.2d 538, re S.C. 526. 


§ 3 

D.C.Idaho. The treaty between Unit- 
ed States and the Shoshone (Hastern 
Band) and Bannock Tribes of Indians 
embodied not a grant to the Indians 
but a grant from the Indians to the 
United States, and all rights not speci- 
fically granted were reserved to the 
Indians. Treaty with Shoshone (Hast- 
ern Band) and Bannock Tribes of In- 
dians, 15 Stat. 673.—U. S. v. Cutler, 37 
F.Supp. 724. 

Under Treaty with Shoshone (Hastern 
Band) and Bannock Tribes, Indians 
reserved right to hunt all kinds of 
birds at any time and in any manner, 
and United States can impose no re- 
striction as to when and what kind of 
birds the Indians may kill upon the 
reservation. Treaty with Shoshone 
(Eastern Band) and Bannock Tribes of 
Indians, 15 Stat. 673.—U. S. v. Cutler, 
37 F.Supp. 724. 

D.C.Wash. A treaty between’ the 
United States and an Indian tribe must 
be construed not according to the tech- 
nical meaning of its words to learned 
lawyers, but in the sense in which the 
words would naturally be understood 
by the Indians.—Totus v. U. S., 39 
F.Supp. 7. 

A treaty between the United States 
and the Yakima Nation of Indians, 
whereby the United States agreed that 
the members of the Yakima Tribe 
would not be called on to make war 
on any tribe except in_ self-defense, 
was superseded by the Selective Train- 
ing and Service Act of 1940, which 
provides that all laws and parts of laws 
in conflict with the provisions of the 
act are suspended to the extent of 
such conflict for the period in which 
the act is in force. Treaty between the 
United States and the Yakima Nation 
of Indians March 8, 1859, art. 8, 12 
Stat. 954; Selective Training and 
Service Act of 1940, § 16, 50 U.S.C.A, 
Appendix § 316; U.S.C.A.Const. art. 6, 
el. 2.—Totus y. U. S., 39 F.Supp. 7. 

Congress has power to repeal a 
treaty or any provision thereof and 
also has the right to suspend the pro- 
visions of the treaty during the period 
of an emergency, and that rule ap- 
plies to Indian treaties as well as 
others.—Totus vy. U. S., 39 F.Supp. 7. 

D.C.Wash. The provision of the 
Treaty with Makah Tribe of Indians 
relating to fishing rights of Indians 
merely reserved and preserved invio- 


§ 38 


late to the Indians the fishing rights 
which from time immemorial they had 
enjoyed, and granted nothing to the 
Indians. Treaty with Makah Tribe of 
Indians, art. 4. 12 Stat. 940.—Makah 
veo Tribe v. McCauly, 39 F.Supp. 


Under provision of the Treaty with 
Makah Tribe of Indians securing to 
the Indians in common with all citi- 
zens of the United States the right of 
taking fish at usual and accustomed 
grounds and stations, the fishing rights 
of Indians were not subject to future 
state police regulation of fish because 
fact that other citizens’ fishing rights 
were subject to such regulation. Treaty 
with Makah Tribe of Indians, art. 4, 
12 Stat. 940.—Makah Indian Tribe vy. 
McCauly, 39 F.Supp. 75. 

An Indian treaty should be liberally 
construed so as _to give effect to the 
meaning attached to the treaty by the 
Indians themselves.—Makah Indian 
Tribe v. McCauly, 39 F.Supp. 75. 

Members of the Makah Tribe of In- 
dians were entitled to injunction re- 
straining state officers from preventing 
the members from enjoying fishing 
rights secured by treaty with the tribe, 
by attempting to enforce against the 
members state fishing regulations. 
Treaty with Makah Tribe of Indians, 
art. 4, 12 Stat. 940—Makah Indian 
Tribe v. McCauly, 39 F.Supp. 75. 

Ct.Cl. In purchasing the ‘Leased 
District” the Government was con- 
cerned with providing’ for the freed- 
men, persons of African descent held 
in slavery by the Choctaws and Chick- 
asaws; and the “trust fund’ provided 
for in the treaty of 1866, 14 Stat. 769, 
was essentially contingent upon the ob- 
servance of the treaty provisions for 
adoption of the freedmen within the 
time stipulated. Said treaty was not 
complied with either by the Indians 
or the United States, as held in Unit- 
ed States v. The Choctaw Nation, 38 
Ct.Cl. 558+—Choctaw Nation y. U. S., 
91 :Ct.€1...320. 

Congress possesses and has long ex- 
ercised in many cases the authority to 
charge Indian tribes with disburse- 
ments for their benefit which may be 
a charge against public funds, for 
which disbursement the Government 
has not by treaty or agreement as- 
sumed responsibility—Choctaw Nation 
VUES... 92 .Ct. Cl. 23204 


S.C. In action by members of tribe 
of Catawba Indians for construction of 
statute with reference to distribution of 
appropriation made by General Assem- 
bly for the Indians, neither the Indians 
suing nor the Indian Agent or Commis- 
sioner could waive any of provisions of 
statute involved, and certainly not the 
Indians suing, where return of Indian 
Agent or Commissioner denied their au- 
thority to act for the tribe. Code 1932, 
§ 3205; Act June 8, 1940, 41 St. at 
Large, p 2020, § 61.—Harris v. Leslie, 
12 S$.H.2d 538, 195 S.C. 526. 

Under statute appropriating a certain 
sum for “support” of Catawba Indians, 
the Indian Agent or Commissioner had 
latitude in disbursing the sum in such 
manner that Indians would be provided 
for to extent of appropriation in: view 
of public necessity that they should be 
eared for by the agent in manner that 
would keep those of the tribe who were 
more fortunate from neglecting and 
leaving the unfortunate to the mercy of 
charity. Code 1982, § 3205; Act June 
8, 1940, 41 St. at Large, p. 2020, § 61.— 
Harris v. Leslie, 12 8$.W.2d 538, 195 S. 
C626. 

Under statute appropriating a certain 
sum for “support” of Catawba Indians, 
Indian Agent or Commissioner could 
set aside out of such sum a _ special 
fund for physicians and medical atten- 
tion, and a fund for old and disabled 
Indians. Code 1932, § 3205; Act June 
8, 1940, 41 St. at Large, p. 2020, § 61.— 
eee vy. Leslie, 12 S.H.2d 538, 195 S, 


& : 

Under statute appropriating a certain 
sum for “support” of Catawba Indians, 
premium on bond of Indian Agent or 
Commissioner, and cost of supplies 
could not be paid out of the “support” 
fund, but such items were required to 
be borne by the agent out of his salary 
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unless there existed some other general 
-" ‘provision providing for payment there- 
of. \Code 1932, § 8205; Act June 8, 
1940, 41 St. at Large, p. 2020, § 61.— 
} pas vy. Leslie, 12 S.H.2d 538,°195.S. 
» C526; 
‘ The word “support” within statute 
‘appropriating a certain sum for sup~ 
port of Catawba Indians means to 
- maintain or aid and assist in mainte- 
nance of the Indians by supplying them 
with necessaries of life or furnishing 
- the funds therefor, and while it is nec- 
essary that bodies of deceased mem- 
| bers of tribe shall be disposed of, yet 
even with discretion reposing in Indian 
Agent or Commissioner as to division 
of fund appropriated, the word “sup- 
ort’ has not such elasticity as will 
De ecnie agent to expend any portion 
thereof upon the departed. Code 1932, 
 § 3205; Act June 8, 1940, 41 St. at 
Large, p. 2020, § 61.—Harris v. Leslie, 
712 08.H.2d.538, 195, 8.C.«.526. { 
Under statute appropriating a certain 
um for “support” of Catawba Indians, 
appropriation was not required to be 


} 
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> eeds of: indi- 
‘wae ibe. Code 1932, § 
: 205; pd Ste vat 
Large, p. 2020, § 61.—Harris v. Leslie, 
(12 8.H.2d 538, 195 S.C. 526. ; 
While the Indian Agent or Commis- 
‘sioner under statute making appropria- 
ion for “support” of Indians has right 
of exercising discretion in disbursement 
xe of the funds, courts would have power 
and would restrain a fraudulent or ar- 
; bitrary exercise of such discretion. Code 
 +-1982,§ 3205; Act June. 8, 1940, 41 St. 
at Large, p. 2020, § 61.—Harris v. Les- 
e, 12 'S.B.2d 638,:195 S.C. 526. 
Under statute appropriating sums for 
i the appropriations 


re 
i 
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a Act June 8, 1940, 41 St. at Large, 
 p. 2020, § 61.—Harris v. Leslie, 12 S.H. 
be 2d5538;'195:'8.Cx 526. 

-- - Wash. Treaties with Indian tribes 
re construed by courts in favor of In- 
ians in an endeavor to exercise toward 
tem the highest degree of good faith 
because of dominant position of United 
States government.—State v. Tulee, 109 
P.2d 280. 

In interpreting Indian treaties, rights 
not expressly granted by Indians are 
reserved to them.—State v. Tulee, 109 


The treaty with the Yakima Indians 
which gave the Indians the right to 
take fish ‘at all usual and accustomed 
‘places, in common with citizens of the 
Ay Territory” established in favor of the 
_ Indians a perpetual servitude on lands 
im pepe ssary for their use in taking fish 
at their accustomed fishing places with- 
out boundaries of the reservation, and 
lands conveyed by United States or by 
¥ eetes were subject to such easements. 
. Treaty with Yakimas, June 9, 1855, art. 
3, 12 Stat. 951, 953.—State v. Tulee, 
109 P.2d 280. 


§ 40 

_ Ct.Cl. Where Treaty of 1866 between 
the Seminole Nation and the United 
States provided that inasmuch as there 
were among the Seminoles many per- 
sons of African descent and blood who 
had no interest or property in the 
soil and no recognized. civil rights, it 
is stipulated that such persons and 
their descendants and such others of 
the same race as should be permitted 
- by the nation to settle there, should 
have and enjoy all rights of native citi- 
gens, inclusion of freedmen in division 
*s of tribal funds and lands on same basis 
as Indians by blood was proper, as 
against contention that the treaty made 
provision for political rights only and 
that participation in tribal property 
along with Indians by blood was not 
included, Treaty of March 21, 1866, 14 
Stat. 755.—Seminole Nation y. U. S., 90 


ea 


Ct.Cl. 151, certiorari denied 60 S.Ct. 
1086, 310 U.S. er of L.Ed, 1408, 
C.C.A.Minn,. Under statute authoriz- 


ing proceeding to condemn lands al- 
lotted in severalty to Indians and stat- 
ute authorizing Secretary of Interior 


z 
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through lands allotted in severalty, two 
methods have been provided for the ac- 
quisition of right of way for highway 
through lands allotted in severalty and 
each of the statutes is an effective and 
reasonable provision in the procedure 
for the acquisition of a right of way, 
neither dependent upon the other. 25 
U.S.C.A. §§ 311, 357.—U. S. v. State of 
Minnesota, 113 F.2d 770. 


D.C.Okl. Where Secretary of In- 
terior granted to Oklahoma state high- 
way commission a right of way for a 
state highway across land which had 
been allotted to a Kickapoo Indian, 
and grant was silent as to what 
should constitute uses of highway, and 
commission, acting under state laws, 
subsequently granted defendant elec- 
tric company a license to erect an 
electric line along highway, whether 
construction of line constituted an 
“additional servitude” of right of way 
was to be determined by local law. 
DIOS CRAG 8 Sd = 4 aU Oud Seo Oly: 
69 Ok1.St.Ann. §§ 4, 26.—U. S. v. Okla- 


homa Gas & Electric Co., 37 F.Supp. 


347. 


Where Secretary of Interior granted 
to Oklahoma state highway commis- 
sion a right of way for a state high- 
way across land which had been al- 
lotted to a Kiekapoo Indian, and 
grant was silent as to what should 
constitute uses of highway, and com- 
mission, acting under state laws, sub- 
sequently granted defendant electric 
company a license to erect an electric 
line along highway, if grant conveyed 
power to the state to use right of way 
for highway purposes and the state 
determined that use granted to de- 
fendant was a valid’ use of highway, 
fact that state had a mere easement 
would not defeat the right of United 
States to compel defendant to remove 
line, .25 U.S.C.A. § 311; 43. U.S.C.A., § 
961, 69 Okl.St.Ann. §§ 4, 26.—U. S. v. 
Oklahoma Gas & Blectrie Co., 37 F. 
Supp. 347. 


Where Secretary of Interior granted 
to Oklahoma state highway commission 
a right of way for a state highway 
across land which had been allotted to 
a Kickapoo Indian, the state could use 
land only for highway purposes and 
if it failed to use land for such pur- 
poses, title would revert to the United 
States, notwithstanding that the state 
had paid a substantial sum of money 
to United States for use of land. 25 


U.S.C.A. § 311; 48 art | 9613 69° 


Okl1.St.Ann. §§ 4, 26.—U. S. v. Okla- 
ae Gas & Electric Co., 37 F.Supp. 


Where in January, 1928, the Sec- 
retary of Interior granted to Okla- 
homa State Highway Commission an 
easement to a right of way for a state 
highway across land whith had been 
allotted to a Kickapoo Indian, and 
grant was silent as to what should 
constitute uses of highway, United 
States would be deemed to have acted 
under federal statute authorizing 
Secretary to grant permission to prop- 
er state authorities for establishment 
of highways, in accordance with laws 
of state in which lands are situated, 
through lands which have been al- 
lotted to Indians, and State of Okla- 
homa had power to determine uses to 
which highway would be subject. 25 
U.S.C.A. § 311; 43 U.S.C.A. § 961; 69 
Okl.St.Ann, §§ 4, 26.—U. S. v. Okla- 
vin: Gas & Electric Co., 387 F.Supp. 


Where Secretary of Interior granted 
to Oklahoma State Highway Commis- 
sion an easement to a right of way for 
a state highway across land which had 
been allotted to a Kickapoo Indian, 
and grant was silent as to what 
should constitute uses of highway, and 
commission, acting under state law, 
subsequently granted defendant elec- 
trie company a license to erect an elee- 
tric line to transmit power along 
highway, and the state had _ paid 
United States compensation for use of 
land for highway, the United States 
could not claim additional compensa- 


for the opening | 
and establishment of public highways — 


ve line. 25 U. 
Y 961; 69 O 
26.—U. S. v. Oklahoma G 
Co., 37 F.Supp. 347. © : a 

Ct.Cl. Congress possesses authority 
to determine the extent and manner of 
distribution of tribal property among 
the members of the Indian tribes and 
to legislate in reference to tribal prop- 
erty in any manner and to any extent 
it deems proper for the benefit of the 
are gers Nation v. U. S., 92 Ct 


§ 52 

C.C.A.Mont. Under contract for sale 
of timber on reservation, making Tim- 
ber Sale Regulations part of the con- 
tract, determination. of damages for 
breach by purchaser under direction of 
the Secretary of Interior was a duty 
imposed by contract, which» was pre- 
sumably performed, and determination, 
when made, was binding in absence of 
showing of fraud or bad faith.—Pol- 
ley’s Lumber Co. v. U. S., 115 F.2d 751. 

Under Timber Sale Regulations, made 
part of contract for sale of timber on 
reservation lands, provision for deter- 
mination of depreciation in value caus- 
ed by purchaser’s breach had purpose 
of making the mode outlined for assess- 
ment of damages the exclusive mode, 


avoiding battle of experts, and elimi-— 


nating difficulties attendant upon com- 
putation of damages in judicial pro- 
ceedings.—Polley’s Lumber Co. v. U. S., 
115... 208 7bde 

A provision in Timber Sale Regula- 
tions, made a part of contract for sale 
of timber on reservation, that deprecia- 
tion in value and quantity caused by 
purchaser’s breach should be estimated 
under direction of officer approving the 
eontract, was valid under Montana law. 
Rev.Codes Mont.1935, § 7558.—Polley’s 
Lumber Co.-v. U. S., 115 F.2d 751. 

Under contract for sale of timber on 
reservation, providing for estimate of 
depreciation in value and quantity re- 
sulting from purchaser’s breach, meth- 
od of estimating damages adopted by 
assistant director of forestry, applying 
the measure of difference between value 
of contract and value of similar con- 
tract at date of breach, and computing 
decline in stumpage values by formula 
concerning ratio between lumber prices 
and stumpage rates, and taking into ac- 
count other factors, such as decline in 
logging costs, was reasonable and war- 
ranted recovery on basis of such com- 
putation.—Polley’s Lumber Co. v. U. S., 
115 F.2d 751. 

C.C.A.Mont. In action for breach of 
contract to purchase timber on reserva- 
tion, wherein the government relied on 
estimate of damages made pursuant to 
the contract by Indian Service official, 
court did not. err im rejecting evidence 
of methods of determining timber val- 
ues employed by .other governmental 
agencies which did not show that In- 
dian Service official’s method was un- 


sound, but tended merely to disclose 


honest difference of opinion as to fac- 
tors to be considered.—Polley’s Lumber 
Coy evs Un Sas Tb SE 2h 


C.C.A.Wash. Where trust patents 
for allotments of lands in the Qui- 
naielt Indian reservation were issued 
in conformity with General Allotment 
Act and contained usual provision that 
the United States would hold lands 
allotted, subject to statutory provi- 
sions and restrictions, for 25 years in 
trust for sole use and benefit of In- 
dians, and lands were chiefly valuable 
for their timber, the restraint upon 
alienation, effected by terms of trust 
patents, extended to timber as well as 
to lands. 25 U.S.C.A. §§ 331 et  seq., 
406; Treaty between United States 
and Quinaielt Indians July 1, 1855, 
art. 6, 12 Stat, 972.—U. S, v. Bast- 
man, 118 F.2d 421, reversing Hastman 
v. ‘U. S., 28 F.Supp. 807 and 31 FE. 
Supp. vos : 

That section 7 of statute respecting 
sale of timber on unallotted lands ‘of 
Indian reservations authorizes regula- 


tions by Secretary of Interior concern- — 


ing sale of timber, whereas section 8 of 
statute refers to sale by allottees of 
timber on allotments held under trust 


ake ati ae fr es 3 7 Be 


a wat 


with Secretury’s consent, was immate- 
rial _to question whether Secretary 
could prescribe regulations for sale of 
timber on trust allotted lands in the 
Quinaielt Indian reservation. 25 U.S. 
C.A. §§ 406, 407.—U. S. v. Eastman, 118 
F.2d 421, reversing Hastman vy. U. §S., 
28 F.Supp. 807 and 31 F.Supp. 754. 

The statutory power of Secretary: of 
Interior with respect to authorizing 
sale of timber on trust allotted lands 
in the Quinaielt Indian reservation 
was not limited to veto of a sale im- 
provident from standpoint of price, but 
Secretary could promulgate general 
rules concerning terms under which 
sales by allottees would be approved, 
such as ,rules concerning protection 
of young growth during logging proc- 
ess, and the permissible height of 
stumps, and disposition of slashings in 
such way as to mitigate fire hazard. 
25. U,S.C.A. 406; Treaty between 
United States and Quinaielt Indians 
July 1,.1855, art. 6, 12 Stat. 972.—U. 
S. v. Eastman, 118 F.2d 421, reyersin 
Eastman v. U. S., 28 F.Supp. 807 an 
31 F.Supp. 754. 

In prescribing regulations respecting 
sale of timber on ftrust allotted lands 
in the Quinaielt Indian reservation, the 
Secretary of Interior was not obliged 
to act for the immediate advantage of 
Indians but could formulate a policy 
which would be beneficial to future 

enerations of Indians. 25 U.S.C.A, § 

06; Treaty between United States and 
Quinaielt Indians July 1, 1855, art. 6, 
12 Stat. 972.—U. S..v. Eastman, 118 
F.2d 421, reversing Eastman v. U. S., 
28 F.Supp. 807 and 31 F.Supp. 754. 

The district court could not substi- 
tute its judgment for that of the Secre- 
tary of Interior respecting regulations 
concerning sale of timber on trust al- 
lotted Jands in the Quinaielt Indian 
reservation. 25 U.S.C.A. § 406; Treaty 
between United States and Quinaielt 
Indians July 1, 1855, art. 6, 12 Stat. 
972.—_U. S. v. Eastman, 118 F.2d 421, 
reversin Eastman v. U. S., 28 F. 
Supp. 807 and 31 F.Supp. 754. 

The treaty. between United States 
and the Quinaielt Indians did not ren- 
der timber which Quinaielt Indian allot- 
tees proposed to sell from trust allotted 
lands in the Quinaielt Indian reserva- 
tion immune from charges under statute 
authorizing Secretary of Interior to 
charge a reasonable fee incident to 
sale of timber on Indian allotments. 25 
U.S.C.A. § 413; Treaty between United 
States and Quinaielt Indians July 1, 
1855, art. 6, 12 Stat. 972.—_U. S. v. East- 
man, 118 F.2d 421, reversing Hastman 
vee S., 28 F.Supp. 807. and 31 F.Supp. 
754. 

D.C.Wash. A timber company’s 
breach of contract to purchase timber 
on Indian. reservation logging unit 
from United States occurred not later 
than date on which contract was can- 
celed by government after repeated de- 
faults of purchaser, and government’s 
measurement of damages as of that 
date was authorized and not prejudicial 
to purchaser or surety on its bond, 
full penalty of which was less than 
damages computed as of such date.— 
U. S. v. Deschutes Pine Timber Co., 
35 F.Supp. 72. 

Breach of contract to purchase tim- 
ber on Indian reservation from United 
States by purchaser’s persistent failure 
to perform it created cause of action 
for damages, and correct estimate of 
remaining timber and value thereof, 
made after breach and within coverage 
period of purchaser’s performance bond 
as provided for by contract, was not 
necessary to create valid cause of ac- 
tion,.as making of such estimate was 
an incident to follow breach if gov- 
ernment sued therefor.—U. S. v. Des- 
ehutes Pine Timber,Co., 35 F.Supp. 72. 

A provision in contract to purchase 
timber on Indian reservation from goy- 
ernment for estimate of remaining tim- 
ber and value thereof after purchaser’s 
breach of contract by officer approving 
eontract for government did not re- 
quire new timber cruise after breach, 
nor personal estimate by such officer 
without his assistants’ and. subordi- 
nates’ aid, but only fair and’ reason- 
uble estimate by or under direction 
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of proper officer.—U. S. v. Deschutes 
Pine Timber Co., 35 F.Supp. 72. 

In government’s action for breach of 
contract to purchase timber on Indian 
reservation, an estimate of remaining 
timber and value thereof by Secretary 
of the Interior in approving and includ- 
ing with his letter to Attorney General 
estimate and. recommendations for com- 
mencement of suit by Commissioner 
of Indian Affairs and second corrected 
estimate by Secretary were valid and 
sufficient to support recovery by gov- 
ernment of amount of damages fixed by 
corrected estimate, less amount of items 
erroneously allowed, but known or ac- 
curately determinable by calculation, 
for beetle infestation and breach of in- 
dividual allotment contracts, in absence 
of showing of fraudulent purpose of 
any government official or employee in 
connection with inclusion of such items. 
—U. S. v. Deschutes Pine Timber Co., 
35 F.Supp. 72. ) 

Ct.Cl. Where the facts disclose that 
the defendant, acting through its duly 
authorized representative, the Secretary 
of the Interior, selected and appointed 
to make a cruise of Indian timber lands 
belonging to plaintiffs’ examiners who 
were inexperienced and incompetent, 
and where the examinations and _esti- 
mates made by such inexperienced and 
incompetent examiners were not checked 
and verified by a foreman who was ex- 
perienced and competent, and where 
said timber was sold on the basis of 
such estimates so made, it is held that 
the acts of the defendant through its 
authorized officer constituted a viola- 
tion of the terms and provisions of the 
Act of January 14, 1889, 25 Stat. 642, 
which act required that the examination 
of such lands of plaintiffs should be 
“careful, complete, and thorough’ and 
should be made by ‘‘a sufficient number 
of competent and experienced examin- 
ers,” and that plaintiffs are accordingly 
entitled to recover for the loss sus- 
tained in the sale of said timber on 
the basis of said incorrect appraisals 
thereof.—Chippewa Indians of Minne- 
gota’v. U.S.) 91 Ct.Clni97. 2 

Where the timber of plaintiff Indians 
was sold on the basis of incorrect es- 
timates made by inexperienced and in- 
competent examiners, in violation of the 
act making provision for such exami- 
nation and appraisal, it is held that 
plaintiffs are entitled to recover for 
the amount expended for such inac- 
curate and incorrect estimates, which 
amount for such expenses was reim- 
bursed to defendant out of funds be- 
longing to  plaintiffs—Chippewa _ In- 
dians of Minnesota v. U. S., 91 Ct.Cl. 97. 

The fact that the actions of persons 
selected by Secretary of the Interior to 
make a cruise of Indian timber lands, 
and who made inaccurate estimates, 
were aggravated does not affect the 
right of plaintiffs to maintain and re- 
cover on the claim arising out of the 
statute or agreement for loss resulting 
from inaccurate estimates.—Chippewa 
Indians of Minnesota v. U. S., 91 Ct.Cl. 
Os 

Ct.Cl. Disbursements made in 1911 
and 1912 for expenses incident to ap- 
praising timber, which was in the in- 
terest and for the benefit of plaintiff, 
and for which the Government had no 
obligation, but which the Secretary of 
the Interior had implied authority to 
make, was also specifically authorized 
in the appropriation act of March 4, 
1911, 36 Stat. 1289—Choctaw Nation 
Views 27 91iCt:El: 320. 

§ 59 

Ct.Cl. Plaintiff, an Indian tribe or 
nation, brings suit for an accounting 
with respect to the disposition of its 
property and the disbursement of its 
funds under certain treaties, agree- 
ments and acts of Congress, and for 
interest on certain sums involved there- 
in. With the exception of one claim 
arising from the reduction of the rate 
of interest on a trust fund established 
for the benefit of the plaintiff, it is 
held that such claims so asserted are 
not warranted and that the expendi- 
tures complained of were disbursed for 
the benefit of the plaintiff, for lawful 
purposes, under the provisions of the 


§ 59 


treaties and agreements between the 
Choctaw Nation and the United States 
and under various acts of Congress 
which were enacted in the exercise of 
the plenary power of Congress over the 
property, funds, and affairs of Indian 
tribes.—Choctaw Nation v. U. S., 91 Ct. 
Chi32.0; 

When the Government assumes the 
expense involved in the management, 
control, and disposition of property of 
an Indian tribe, Congress. generally 
provides for so doing and a liability 
of this character cannot be inferred 
where the legislation concerned with 
the subject matter deals specifically 
with the details of procedure and 
makes no mention of such an_ assumed 
liability.—Choctaw Nation vy. U. S., 91 
Ct.Cl. 320, 

When the agreements with Indian 
tribe for disposition of Indian prop- 
erty are interpreted in the light of 
their purpose due to existing condi- 
tions, the assumption by the United 
States of control of the administration 
of the affairs of the tribe and the 
carrying out of the agreement did 
not impose upon the Government the 
obligation of paying all the expenses 
incident thereto.—Choctaw Nation vy. 
UPS 9n Cucre 3208 

The United States Government has 
not as a general policy borne the ex- 
pense of the sale or distribution of 
tribal property pursuant to treaty or 
agreement with Indians.—Choctaw Na- 
tion Vv. SU." Shs %Ohielsis 20% 

“Proceeds” within agreements with 
Indian tribe for disposition of Indian 
lands means the amount of money pro- 
duced less the expenses of sale.—Choe- 
taw Nation v. U. S., 91 Ct.Cl. 320. 

The provision of the act of August 
12, 1935, 25.U.S.C.A. § 475a, requir- 
ing the court to offset sums gratuitous- 
ly expended for the benefit of the 
tribe, is a ratification of the disburse- 
ments made by the Secretary of the 
Interior from tribal funds, for prop- 
er purposes and for the benefit of the 
tribe in connection with disposition of 
Indian lands, which may have been in 
excess of Congressional appropriations. 
Fern bi Nation v. U. S., Creel: 


The Atoka and Supplemental agree- 
ments with Indian tribe for disposi- 
tion of Indian lands, 30 Stat. 495, 32 
Stat. 641, did not impose any obliga- 
tion upon the United States to bear 
the expense of their administration.— 
Choctaw Nation v. U. S., 91 Ct.Cl. 320. 

The act. of , July, 2, 1902-5132) Stats 
641, ratifying the Supplemental agree- 
ment relating to allotment and sale 
of Indian lands, contained no provi- 
sion imposing upon the Government 
the cost of appraising improvements 
upon the lands of plaintiff; it was 
impossible to complete the appraise- 
ments without appraising the improve- 
ments, and since the statute provid- 
ed for paying for appraisements out of 
plaintiff’s funds, the Secretary of the 
Interior had implied authority to pay 
this expense out of plaintiff’s funds.— 
Choctaw Nation v, U. S., 91 Ct.Cl. 320. 

Under _ the decision in the Creek 
Nation Case, 78 Ct.Cl. 474, 490, where 
it, was held that the Curtis Act, 30 
Stat. 495, which took away from the 
Indian authorities the control which 
they formerly exercised over tribal 
property and funds, and by implica- 
tion vested the Secretary of the In- 
terior with authority “to disburse and 
expend the funds in such manner and 
for such purposes as would, in his 
judgment, satisfy the needs of the In- 
dians,” it is held that funds expended 
for pay of miscellaneous employees and 
for miscellaneous agents’ expense in 
disposing of Indian lands, do not come 
within the purview of annual appro- 
priations from public funds for the 
operation of the Interior Department 
and such funds were properly charge- 
able against the Indian tribe.—Choc- 
taw Nation v. U. S., 91 Ct.Cl. 320. 

The amount disbursed from plain- 
tiffs funds for roads was not an ex- 
pense which the Government was obli- 
gated to bear in the administration of 
the Atoka and Supplemental agree- 
ments for disposition of Indian lands 
by government, 30 Stat. 495, 32 Stat. 
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641.—Choctaw Nation v. U. S., 91 
Cl. 320, Ringe, ; 


ct. 


‘Disbursements for premiums for in- 
covering plaintiff’s Capitol 
building, while not specifically au- 
thorized by Congress, were made un- 
der the implied authority of the Atoka 


and Supplemental agreements relating 


to disposition of plaintiff's property 
and administration of its funds, since 


a said disbursements were solely in the 
interest of plaintiff and for the pur- 


pose of conserving and protecting its 
property.—Choctaw Nation v. U. S., 91 
Ct. Cl! 23:20: 

Disbursement from plaintiff’s funds 
or the erection of a monument to a 
eceased chieftain, authorized by an 
et of Congress, was not a taking of 
laintiff’s funds by the Government 
‘or its own benefit or for the benefit 
of another, and Congress possessed 


-. plenary authority to direct the use of 


* 


M. 


ai 


ndian funds, obtained on disposition 


of Indian property, for any purpose 


vhich Congress considered to be for 
the benefit of the Indians.—Choctaw 
Nation v.- U.S.,.°91'! Ct-Cl, 320 


Congress had authority to provide 
or payments to newly enrolled mem- 
ers of the plaintiff tribe in order to 
qualize, so far as possible, the bene- 
fits which the members of the tribe 
would receive from the Indian lands 
which the Government was disposing 
pursuant to treaties and agreements 
d also to make payments covering 
the expense of such disbursements.— 
octaw Nation y. U. S., 91 Ct.Cl, 320. 


The provision of the Atoka agree- 
aent, 30 Stat. 495, with reference to 
xpenses of surveying, platting, and 
appraising the town lots then located 

the reservation and providing that 
no claim should be made against In- 
dians therefore, is not applicable to 
the towns, parts of towns, and town 
provided for in the act of 1908, 


Ws nes in 
35 Stat. 444, providing that expenses 


1900, 31 
mental Atoka agreement approved July 


Hi 


}) 
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incurred in selling lots should be paid 
from proceeds, when considered in con- 


 Pulée, 109 P.2d 280. 


tion with other provisions of the 
oka agreement with reference to 
wn sites and lots, the act of May 31, 
Stat. 221, and the Supple- 


1902, 32 Stat. 641.—Choctaw Nation 
PS. OMe Ct. Cl.» 820. 


fash. Notwithstanding treaty with 


ima Indians giving Indians right 
sh ‘at all their usual and accus- 


the Territory, the state of Washing- 
nm enjoys to the full the exercise of 
S$ police power as an equal of the oth- 
er states making up the federal Union, 
including the original 13. Treaty with 
Yakimas, June 9, 1855, art. 3, 12 Stat. 
951, 953.—State v. Tulee, 109 P.2d 280. 
The rights of the Yakima Indians 


to fish, secured by treaty fixing terri- 


orial limits of reservation and provid- 
ng that Indians should retain right 


of taking fish “at all usual and accus- 


tomed places, in common with citizens 
of the Territory”, was limited by state 


statutes governing taking of fish, and 


tate statute requiring license to take 
almon and food fish applied to mem- 
ber of Yakima tribe fishing outside 
boundaries of reservation. Treaty with 
Yakimas, June 9, 1855, art. 3, 12 Stat. 
951, 953; Act March 2, 1853, 10 Stat. 
172; ‘Rem.Rev.Stat. § 5703.—State vy, 


oF: , § 64 

_Ct.Cl. It is held that the enactment 
of the civilization act of 1889, 25 Stat. 
642, and the approval of the agreements 
made thereunder, did not deprive Con- 


gress of its lawful plenary power over 


the Indian tribes and their properties 
to direct changes in the amount, or 
amounts, of land to be allotted to the 
individual Chippewas, and that the 
changes which were directed by Con- 
ress in the subsequent acts of 1891, 26 
tat. 794, and 1904, 33 Stat. 539, which 
the Department of the Interior ef- 
fectuated, were lawful; and plaintiffs 
were not injured and are not entitled 
to recover from the United States the 
value of the lands additionally allotted. 
Chippewa Indians v, U. S., 88 Ct.Cl. 1, 
affirmed 307 U.S. 1, cited.—Chippewa 


. tiff being given a 


Cha T4080 
Where the 


-the manner in which the Chippewa In- Nie 
dians of Minnesota should consent to 
the amendatory act of 1891, it is held. 


that the Secretary of the Interior, act- 


ing with reference to a matter apper-. 


taining to his especial duty, may be 


regarded as having’ spoken and acted. 


for the President in the premises.— 
Chippewa Indians of Minnesota v. U. S., 
90 Ct.Cl. 140. rod 

A complete consent to the amenda- 
tory act of 1891 was given by the Chip- 
pewa Indians of Minnesota when they, 
without exception, accepted their al- 
lotments | thereunder.—Chippewa _ In- 
dians of Minnesota v. U. S., 90 Ct.Cl. 


140. 

Ct.Cl. The act of July 1, 1902, 32 
Stat. 641, ratifying the Supplemental 
agreement relating to allotment and 
sale of Indian lands, contained no pro- 
vision imposing upon the Government 
the cost of appraising, improvements 
upon the lands of plaintiff; it was 
impossible to complete the appraise- 
ments without appraising the improve- 
ments, and since the statute provided 
for paying for appraisements out of 
plaintiff’s funds, the Secretary of the 


Interior had implied authority to pay 


this expense out of plaintiff’s funds.— 
Choctaw Nation v. U. S., 91 Ct.Cl. 320. 

Ct.Cl. Where, under the Curtis Act, 
the ‘‘Dawes Commission” undertook to 
determine who were citizens of the 


plaintiff tribe and to make up rolls. 


thereof, and where, under said Curtis 
Act, 30 Stat. 495, the defendant under- 
took to abolish the tribal government 
of said plaintiff tribe and to assume 
full administrative control of all tribal 
property and affairs, and where acting 
under two agreements with said plain- 
tiff tribe the defendant undertook to 
divide, and did divide, said. tribal 
property among those lawfully entitled 
to participate in its distribution; it is 
held that'as long as said Dawes Com- 
mission without fraud or intentional 
misconduct proceeded in accordance 
with said agreements between the par- 
ties, said commission was acting under 
the jurisdiction conferred by the agree- 
ments and its decrees were final.—Creek 
Nation v. U. S., 92 Ct.Cl. 346, certio- 
rari denied 61 §.Ct. 1099, 313 U.S. 581, 
85 L.Ed. —. 


Where plaintiff’s petition does not al- 
lege want of jurisdiction or fraud or 
any other ground of equitable interfer- 
ence but merely alleges errors and ir- 
regularities, it is held that such allega- 
tions of errors and irregularities are 
not sufficient to set aside a judgment 
when attacked collaterally and are 
therefore insufficient to form a_ basis 
for holding the decrees of the Dawes 
Commission to be void.—Creek Nation 
v. U. S., 92 Ct.Cl. 346, certiorari de- 
mea 61 S.Ct. 1099, 313 U.S. 581, 85 L. 
d. —. 

Where the agreements are found in 
the statutes, the court takes) judicial 
notice of what said agreements con- 
tain, and it is held that an examina- 
tion of said agreements shows that the 
defendant merely agreed to make .up 
rolls of the citizens of the plaintiff 
nation.—Creek Nation y. U. S., 92 Ct.Cl. 
846, certiorari denied 61 S.Ct. 1099, 313 
U.S. 581, 85 L.Ed. —. 


The jurisdiction of the Dawes Com- 
mission did not aepeng upon the plain- 


was granted by the agreements which 
gave the commission the right to hear 
and determine who would be entitled 
to be enrolled as members of the tribe. 
—Creek Nation v. U. S., 92 Ct.Cl. 346, 
certiorari denied 61 S.Ct. 1099, 313 U. 
8S. 581, 85 L.Ed. —. 


§ 65 

Ct.cl. The act of 1902, 32 Stat. 716, 
providing for the distribution of tribal 
property among the members of the 
Cherokee Nation, did not confer upon 
individual Indians born prior to Sep- 
tember 1, 1902, such a vested right as 
would preclude Congress thereafter 
from including in the benefits of dis- 
tributions which had not been made 
members of the tribe born subsequent 


earing; jurisdiction | 


existed on January 1, 1906, 
determine the persons entitled 
lotment of tribal lands 


to al- 


tribe members whose names appeared 
on the December, 1905, roll, but who 
had died between making of that roll 
and January 1, should be included as 
allottees. Act June 28, 1906, 34 Stat. 
539, 545, §§ 1, 6.—U. S. ex rel. Jump 
v. Ickes, 117 F.2d 769. : 

Under provision of the Osage Al- 
lotment Act of June 28, 1906, that 
roll of Osage tribe as it existed on 


January 1, 1906, should determine the © 


persons entitled to allotment of tribal 
lands and funds thereunder, the tribal 
property rights of an Indian dying 
prior to January 1, died with him, 
though his name by inadvertence or 
mistake or lack of knowledge on part 
of agent was retained on the roll. 
Act June 28, 1906, 34 Stat. 539, 545, 
§§ 1, 6.—U. S. ex rel. Jump v. Ickes, 
117 ¥F.2a 769. j 


§ 790 
D.C.Wash. The 1927 statute relating © 
to cancellation of patents in fee simple — 
for allotments to Indians held in trust — 


was not necessary for the purpose of 
making an acceptance of a fee patent a 
condition precedent to its validity, 25 
U.S.C.A. § 352a.—U. S. v. Ferry Coun- 
ty, 39 F.Supp. 1007. 1 - 

Where trust patent relating to land 
in Washington was issued in name cof 
deceased olville Indian, one heir, 
without consent of the other heirs, 
could not accept a fee patent which 
such heir caused to be issued, and 
thereafter deprive the other heirs of 
their interest in property by purchas- 
ing a tax deed, since the property was 
jointly owned and the law of Wash- 
ington prevents one tenant in common 


from asserting or claiming a lien on © 


realty for taxes paid as against the 
other tenants in common. Rem.Rey.Stat. 
Wash. § 6892; 25 U.S.C.A. § 372.—U. 
S. v. Ferry County. 39 F.Supp. 1007. 


C.C.A.Okl. The interests of the half- 
blood grandchildren of a _ full-blood 
Creek allottee, who died in 1937, 
were restricted under 1933 statute. 
Act .May 27, 1908, § 9, as amended by 
Act April 12, 1926, § 1, 44 Stat. 239; 
Act Jan. 27, 1933, § 1, 47 Stat. 777; 25 
U.S.C.A. § 355.—U. S. v. Watashe, 117 
F.2d 947. j 

Under statutes providing that re- 
strictions_ on land inherited by re- 
stricted Indians shall remain unless 
removed in the “manner provided by 
law”, the quoted phrase embraces re- 
moval of restrictions by partition, as 
respects half-blood as well as full- 
blood heirs, 
partition land ag between full-blood 
and half-blood heirs. Act May 27, 
1908, § 9, as amended by Act April 12, 
1926, § 1, 44 Stat. 239; Act Jan. 27, 
1933, § 1, 47 Stat. 777; 25 U.S.C.A. § 
355.—U. S. v. Watashe, 117 F.2d 947. 

The statute governing restrictions 
on land inherited by restricted Indians 
manifests intent to liberalize restric- 
tions respecting lands of heirs of less 
than full-blood. Act Jan. 27, 1933, § 
1, 47 Stat. 777.—U. S. v. Watashe, 117 
F.2d 947. 

C.C.A.Okl. The statutory restriction 
on the right of a_full-blood Indian 
heir to alienate land applies to invol- 
untary sales, such ag a sheriff’s sale un- 
der execution issued upon a judgment 
against such Indian heir. Act January 
27, 1933, 47 Stat. 777, 779, §§ 1, 8,— 
McCurtain y. Palmer, 121 F.2d 1009. 

Where land purchased with income 
derived from restricted lands allotted 
to enrolled full-blood Choctaw Indian 
was inherited by full-blood Indian 
brother as heir of Indian for whom 
such land was purchased, the convey- 
ance of such land by _ sheriff on sale 
under execution issued upon a judg- 
ment against the Indian heir for dam- 
ages for a fatal assault upon the hus- 
band of judgment creditor wag void 
under statutory restriction upon right 


and funds — 
thereunder did not contemplate that — 


and hence court could - 


ie 


Li i ed 


we 


) 
| 
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- 
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my 


re Li 


The fact that conveyance at sheriff’s 
sale of land belonging to fuill-blood 
Indian heir, who under statute could 
not validly convey such land without 
the approval of Oklahoma county court, 
Was upon commendable consideraticn 
in that sale was under execution issued 
on judgment against Indian heir for 
damages for fatal assault, did not vary 
the requirement that statute controlling 
alienation of such land be complied 
with. Act January 27, 1933, 47 Stat. 


777, 779, §§ 1, 8.—McCurtain_v. Palm- 
-er, 121 F.2d 1009. 


__€.C.A.Wash. Under Treaty between 
United States and Quinaielt Indians, 
land could be allotted to Quinaielt In- 
dians subject to restrictions. upon 
alienation in view of provision of 
treaty authorizing the President in his 
discretion to assign lands to individ- 
uals or families on same terms and 
subject to same regulations as are pro- 
vided in the treaty with the Omaha 
Indians. Treaty between United States 
and Quinaielt Indians July 1, 1855, 
art. 6, 12 Stat. 972; Treaty between 
United States and Omaha _ Indians 
March 16, 1854, art. 6, 10 Stat. 1044,— 
U. S. vy. Eastman, 118 F.2d 421, re- 
versing Eastman v. U. S., 28 F.Supp. 
807 and 31 F.Supp. 754. 


D.C.Nevy. Under act providing for 
sale of land in Pyramid Lake Indian 
Reservation to settlers or their trans- 
ferees and giving government right of 
entry if entry is not made by purchas- 
er within 90 days after fixing of price, 
the making of prescribed part payment 
within 90-day period effected “entry” 
by purchaser, and the government 
could not take possession because of 
subsequent defaults, particularly where 
defaults were due to depression and 
tender was made as soon as the mon- 
ey could be raised by purchaser, Act 
June 7, 1924, §§ 1-4, 25 U.S.C.A. § 421 
note.—U.:S. v. Garaventa Land & Live- 
stock Co., 38 F.Supp. 191. 


Ct.Cl. Where by an act of the gen- 
eral council of the Seminole Nation a 
townsite commission was created, and 
said commission under the authority 
of said act acquired a tract of land 
which was divided into lots and offered 
for sale; and where a number of lots 
were sold to Brown, principal chief of 
said Nation; and where said sale to 
Brown was not in accordance with the 
provisions of said act in that in such 
sale Brown was relieved of the require- 
ment to erect a building or buildings 
on said lots within 6 months there- 
after, but where said sale to Brown was 
later ratified and confirmed by vesolu- 
tion of the Seminole general council, 
and said resolution was afterwards rat- 
ified and confirmed by the Congress 
of the United States, it is held that 
the proof submitted is insufficient to 
show that said sale was a fraud on the 
plaintiff’s rights nor that the ratifica- 
tion of said sale by the Congress in 
these circumstances amounts to a tak- 
ing of plaintiff's land by the United 
States.—Seminole Nation v. U. S., 92 
Ct.Cl. 210, certiorari denied 61 S.Ct. 
841, 313 U.S. 563, 85 L.Ed. —. 


The United States did not appropri- 
ate the land for its own benetit nor 
did it appropriate it for the benefit of 
another, unless the sale of the lots to 
Brown was fraudulent and the United 
States was a party to the fraud.—Semi- 
nole Nation vy. U. S., 92 Ct.Cl. 210, cer- 
tiorari denied 61 S.Ct. 841, 313 U.S. 
563, 85 L.Ed. —. 


Where plaintiff to show fraud relies 
solely on the alleged inadequacy of the 
price paid and the fact that the pur- 
chaser was the principal chief of the 
Seminole Nation, and that Congress 
when it passed the act ratifying the 
sale was cognizant of these facts, it is 
held that this falls short of sufficient 
proof of fraud and far short of suf- 
ficient proof that the United States was 
party to q fraud.--Seminole Nation 
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een eone 
Sige ae 
Secretary of the In- 


terior is not authorized to alien or lease 


lands of restricted Indian allottees of 
the Five Civilized ‘Tribes, in their 


stead and right, and the allottee alone 
is vested with such right, but exercise 


of it is subject to the approval of the 
secretary. Act May 27, 1908, 35 Stat. 
312.—Seber vy. The Spring Oil Co., 33 F. 
Supp. 805. 


§ 

C.C.A.Okl. Under lease of Indian 
coal lands providing that if lessee neg- 
lected or refused to pay annual ad- 
vance royalty for 60 days after it be- 
came due and payable, the lease should 
be null and void, lease did not auto- 
matically terminate on lessee’s neglect 
or refusal to pay advance royalties 60 
days after they became due and pay- 
able, since that provision was for the 
benefit of the Indians’ mining trustees 
as lessors and upon default they could 
treat the lease as void or not, at their 
election. Act of June 28, 1898, 30 Stat. 
495, 505; Act of March 4, 1913, 37 Stat. 


1007.—American Surety Co. of New 
York v. U. &§., 112 F.2d 903. 
C.C.A.Okl. Where lease of Indian 


coal lands provided that an assignment 
thereof should not be made without the 
approval of the Secretary of the In- 
terior, and assignment of lease also 
provided that it was subject to Secre- 
tary’s approval, assignment was void 
and ineffectual in absence of the requi- 
site approval, and hence there was no 
alteration of surety’s contract with as- 
signor, and surety was not discharged 
from its obligation under assignor’s 
bond. Act of June 28, 1898, 30 Stat. 
495, 505; Act of March 4, 1913, 3/ Stat. 
1007.—American Surety Co. of New 
York v.. Us,.Ss 112-8.2d 1903; 

Where acts of mining trustees and 
assignments of lease of Indian coal 
lands were made ineffectual without ap- 
proval of the Secretary of the Interior 
by act of Congress and Secretary’s 
regulations, which have the force and 
effect of law, the defenses of estoppel, 
ratification, and laches could not be 
urged in an action by the United States 
to recover royalties due under lease, 
since to permit that prerequisite to 
validity to be rendered unnecessary by 
application of those defenses would 
thwart the public policy of the United 
States to afford protection to Indians 
with respect to leases of coal lands. 
Act of June 28, 1898, 30 Stat. 495, 505; 
Act of March 4, 1913, 37 Stat. 1007.— 
American Surety Co. of New York v. 
UwS., 112 F.2d 903: 

C.C.A.Okl. Under statute giving Sec- 
retary of Interior authority to adminis- 
ter leasing of restricted lands allotted 
to or inherited by Quapaw Indians and 
under lease giving Secretary of Interior 
authority to declare lease forfeited for 
violation of terms of lease, 
retary had power to declare lease for- 
feited and terminated after due notice 
where assignee of lease violated terms 
thereof. Act March 38, 1921, 41 Stat. 
1249; 25 U.S.C.A. §§ 1, 2.—Smith v. 
ULS;, 113 F.2d 194. 


A clear and explicit provision in a 
lease of restricted lands allotted to or 
inherited by Quapaw Indians for for- 
feiture for breach of its covenants is 
valid and upon a breach by the lessee 
may be enforced at the election of the 
lessor.—Smith v. U. S., 113 F.2d 191. 

Where lease of restricted Quapaw al- 
lotment for mining purposes was exe- 
euted in October, 1924, for a term of 
10 years and for such additional period 
as lead and zine minerals should be 
found therein in paying quantities, 
lease terminated, according to its own 
terms, on January 1, 1936, when as- 
signee of lease ceased to produce lead 
and zine minerals in paying quantities. 
=—Smith vy. U..8., 113 B.i2ds191. 

Where assignee of lease of restricted 
Quapaw allotment for mining purposes 
breached lease, acceptance in April, 
1936, of advance royalty due in Oc- 


the Sec- 


son of any subsequent surrend¢ 
cancellation of the lease. 


25 U.S. 


pursuant to division orders on ace 
of dirt and sediment, since oil produ 
under leases was oil of lessees. _ 
June 28, 1906, §§ 1-5, 12. 34 Stat 5 
Act March 2, 1929, 45 Stat. 1 
S. v. Stanolind gas Oil Pure 


rules prepared by Secretary a 
missioner were not in _ evidence, 
Secretary and Commissioner had 
been joined as parties defenda1 
respective of what reason 


in payment of rent, 
cancel leases and removed all di 
ties placed on Indians except — 
leases could not be made for 


enforcing forfeiture by its own a 
or failure to act. Act Keb.19, 1875, 
Stat. 330; Act Sept. 30, 1890, 26 S 
558.—U. S. v. Forness, 37 F.Supp. 
Ratification by Seneca Indian 
of acts of Indian agent in extendi 
time over period of years for paym 
of rent, due under leases on Februar 
19, to April 20, was sufficient to pr 
vent forfeiture of leases, for failure to 
pay rent on February 19, 1939, witho 
notice and without right to tender 
amount unpaid before suit. Act Feb. | 
28) 19015 3f Stat. 819s “Act Hebaasr 3 
1875, 18 Stat. 330; Act Sept. 30, 1890 
26 Stat. 558.—U. S. v. Forness, 37 
Supp. 337. j 
Under provision of lease made by 
Seneca Indian Nation, as lessor, gi 
ing lessor right of re-entry in case 
rent was not paid, it was indispensable _ 
to right to re-enter that lessor should - ee 
either in person, or by agent or attor- 
ney duly authorized, previously, on 
very day on which rent became due 
and payable, make an actual demand 
of exact amount of rent due., Act Feb. 
28, 1901, 31 Stati- 819); “Act! Pebselo yas 
1875, 18 Stat. 330; Act Sept. 30, 1890, 
26 Stat. 558.—U. S. v. Forness, 37 F 
Supp. 337. 


Under lease executed by Seneca In- 
dian Nation as lessor authorizing In- 
dian Nation, on default in payment of > 
rent, to cancel lease, where defendants 
in suit by United States on behalf of 
Indian Nation to cancel lease had 
tendered back due rent, and such 
money was being held by government 
pending outcome of suit, effect of 
tender was to prevent forfeiture asked 


A 


‘Feb. 19,1875, 18 Stat. 330; 


shi 84 = 


for by plaintiff, whether suit 


Act Feb. 28, 1901, 31 Stat. 819; Act 
Act Sept. 


--80, 1890, 26 ‘Stat. 558—U. S. v. For- 


—— 


treaty of the United States 


ness, 37 F.Supp. 337. 

D.C.N.Y. Where act provided that 
moneys due Seneca Indian Nation from 
leases should be paid to United States 
Indian agent for New York | 
Agency, and from moneys received he 
was to pay $2,500 to Seneca Council 
and deduct $250 for his own compen- 
sation and distribute balance as pro- 
vided, and resolution adopted by In- 
dian council to cancel leases directed 
that Indian agent give notice of can- 
eellation, attitude of Indians in re- 
garding agent as more than one having 
power merely to collect rent, coupled 
with fact that part of agent’s compen- 
ation came from Indian moneys, made 
him ‘‘agent” of Indians whose act in 
extending time for paying rent could 
be ratified. Act Feb. 28, 1901, 381 
Stat. 819.—U. S. v. Forness, 37 F.Supp. 


York, rent was due. February 19, 1939, 
but for many years prior to 1939 In- 
ian agent had sent to various lessees 
otices to effect that rents were due 
ach year in advance on February 19, 
and must be paid on or before April 
20, or interest would be charged, Sen- 
- eca Nation “ratified” act of their agent 
in so extending time, although agent 
had no authority under the act to 
extend the time. Act Feb. 28, 1901, 31 
Stat. 819.—U. vy. Forness, 37 F. 
upp. 337. 
D.C.N.Y. Federal District Court had 


, 


on behalf of Seneca Nation of Indians 
to cancel leases made by Indian Na- 
_ tion, in_ accordance with terms of 

leases. 


neel leases after Indian council had 
adopted resolution canceling leases on 
default in payment of rent. Act Feb. 
Toeleto, Lestat. 330; Act Sept. 30, 
1890, 26 Stat. 558.—U. S. v. Forness, 
weston. Supp. 331. 

 - p.C.Okl. The Secretary of the Interi- 
or is not authorized to alien or lease 
lands of restricted Indian allottees of 
the Five Civilized Tribes, in their stead 
and right, and the allottee alone is 
vested with such right, but exercise of 
it is subject to the approval of the 
secretary. Act May 27, 1908, 35 Stat. 
- 312.—Seber v. Spring Oil Co., 33 F. 


 p.C.0kl. That no royalties for cas- 
_ ing-head gas were paid to an Indian 
 allottee of Five Civilized Tribes did not 
entitle such allottee te an accounting 
- for value of such casing-head gas ob- 


tained by oil company as lessee under 


an oil and gas lease executed by al- 
lottee ag lessor, since under rules and 
regulations of the Secretary of the In- 
terior, incorporated by reference in the 
lease, such royalties were payable to 
the superintendent of the Five Civiliz- 
ed Tribes. Act May 27, 1908, 85 Stat. 
312.—_Seber v. Spring Oil Co., 33 KF. 
Supp. 805. 
App.D.C. The repeal, as to the 
Osage Indians, of provision in Act of 
1894 conferring jurisdiction on federal 
courts to hear and determine suits in- 
volving the right of any Indian to an 
— allotment of lands under a law or 
left the 
law as it had previously been. 25 
/U.S.C.A. § 345.—U. S. ex rel. Jump v. 
Ickes, 117 F.2d 769. 


§ 85 
Where statute authorized 


C.0.A.0kI1, 
Secretary of Interior to promulgate 
regulations governing oil and gas 


leases of Osage Indian land, and the 
Secretary adopted regulation providing 
for execution of division orders ap- 
roved by Superintendent of Osage 
ndian Agency before delivering oil to 
purchaser, division orders approved by 
Superintendent providing for deduction 


was one 
for forfeiture or for revocation of lease. 


Indian: 


of 8 per cent, of oil on account of 


and sediment therein were not in con- © 


flict with Executive Order of Presiden 
fixing amount of royalty at one-sixth, 
since Secretary would be presumed to 
have impliedly approved the trade 
usage that division orders contain such 
deduction provision by failing to pro- 
vide that orders should not contain 
such provision. Act June 28, 1906, §§ 
1-5, 12, 34 Stat. 539; Act March 2, 
1929, 45 Stat. 1478.—U. S. v. Stano- 
lind Crude Oil Purchasing Co., 113 F. 
2d 194. 

KOE and regulations of 
the Secretary of the Interior with re- 
spect to departmental oil and gas leases 
of land owned by Indian allottees have 
all the force of statutes. Act May 27, 
1908, 35 Stat. 312—Seber v. Spring 
Oil Co., 33 F.Supp. 805. 

The Secretary of the Interior is not 
authorized to alien or lease lands of re- 
stricted Indian allottees of the Five 
Civilized Tribes, in their stead and 
right, and the allottee alone is vested 
with such right, but exercise of it is 
subject to the approval of the secre- 
tary. Act May 27, 1908, 35 Stat. 312. 
reneged v. Spring Oil Co., 33 F.Supp. 


Where Indian allottee of Five Civiliz- 
ed ‘Cribes, through her guardian, exe- 
cuted oil and gas lease which was ap- 
proved by the Secretary of the Interior 
in accordance with governing statutes, 
and obtaining of casing-head gas by 
lessee was by virtue of operations un- 
der lease, and thereafter Secretary of 
the Interior adopted regulations appli- 
cable to casing-head gas, the regula- 
tions were not invalid as making a new 
lease or contract for allottee. Act May 
27, 1908, 35 Stat. 312.—Seber v. Spring 
Oil Co., 33 F.Supp. 805. 

Rules and regulations of the Secre- 
tary of the Interior concerning oil and 
gas leases of restricted lands of mem- 
bers of the Five Civilized Tribes be- 
come part of the lease by express 
agreement of the parties. and such reg- 
ulations are controlling. Act May 27, 
1908, 35 Stat. 312.—Seber v. Spring 
Oil Co., 33 F.Supp. 805. 

An Indian allottee of the Five Civil- 
ized Tribes was not entitled to an ac- 
counting for value of casing-head gas 
obtained and sold by oil company as 
lessee under an oil and gas lease on 
ground that lease made no provision 
for casing-head gas, where regulations 
of the Department of the Interior, 
which were incorporated in the lease by 
reference, provided that lessee should 
be entitled to casing-head gas, and a 
royalty should be payable thereon, and 
fixed method of determining amount 
thereof. Act May 27, 1908, 85 Stat. 
312.—Seber vy. Spring Oil Co., 33 F. 
Supp. 805. 


§ 92 

D.C.Okl. Mineral royalties accruing 
to enrolled full-blood Creek Indian’s 
credit in custody of the Secretary of 
Interior were impressed with the same 
restrictions as were lands from which 
they were derived, and Secretary had 
power to require as a condition to his 
approval of any investment of those 
royalties that there be included in any 
conveyance to Indian by reason of in- 
vestment restrictive provisions against 
alienation and encumbrance without his 
consent, and hence lands purchased 
with royalties were restricted -when 
conveyed by Indian to her children 
with Secretary’s approval and contin- 
ued to have that character thereafter 
by reason of restrictive provisions con- 
tained in the conveyance to her.—Seber 
v. Board of Com’rs of Creek County, 38 
F.Supp. 731. 


Ct.Cl. Where by an act of the gen- 
eral council of the Seminole Nation a 
townsite commission was created, and 
said commission under the authority of 
said act acquired a tract of land which 
was divided into lots and offered for 
sale; and where a number of lots were 
sold to Brown, principal chief of said 
Nation; and where said sale to Brown 
was not in accordance with the provi- 
sions of said act in that in such sale 
Brown was relieved of the requirement 


to erect 
lots 
where said sale to 


ed States, it is held that the proof sub- 
mitted is insufficient to show that said 
sale was a fraud on_ the _ plaintiff’s 
rights nor that the ratification of said 
sale by the Congress in these circum- 
stances amounts to a taking of plain- 
tiff’s land by the United States.—Sem- 
inole Nation v. U. S., 92 Ct.Cl. 210, 
certiorari denied 61 S.Ct. 841, 313 U.S. 
563, 85 L.Ed. —. i 
Where plaintiff to show fraud relies 
solely on the alleged inadequacy of the 
price paid and the fact that the pur- 
chaser was the principal chief of the 
Seminole Nation, and that Congress 
when it passed the act ratifying the 
sale was cognizant of these facts, it is 
held that this falls short of sufficient 
proof of fraud and far short of suf- 


confirmed by the Congress of the Unit-. 


ficient proof that the United States was | 


party to a fraud.—Seminole Nation vy. 
U. S., 92 Ct.Cl. 210, certiorari denied 
61. S.Ct. 841, 313 U.S. 563, 85 L.Ed. 


§ 95 

C.C.A.Okl. Death of Indian and ap- 
proval of his will by Secretary of 
Interior did not free the allotment from 
restriction nor terminate the trust re- 
specting the properties held by the Sec- 
retary of Interior, but the allotment re- 
mained restricted and the money deriv- 
ed therefrom both before and subse- 
quent to the death of the Indian, and 
the lands conveyed to the Secretary in 
trust for the Indian remained subject 
to the trust and to administration and 
control of the Secretary. 25 U.S.C.A. § 
373.—Hanson v. Hoffman, 113 F.2d 780. 

Where Indian allottee died before ex- 
piration of trust period and before is- 
suance of fee-simple patent, but left 
will disposing of his allotments, and 
will had been approved by Secretary 
of Interior, until that approval was set 
aside, the Secretary did not have ex- 
clusive jurisdiction to ascertain leyal 
heirs of the Indian. 25 U.S.C.A. §§ 372, 


gl Spas eae v. Hoffman, 1138 F.2d 
780. 
C.C.A.Okl. An Indian tribe ‘‘waived’’ 


notice of proceeding before Secretary 
of Interior for determination of heirs 
of deceased Indian allottee who died 
intestate, by voluntarily appearing in 
proceeding and seeking affirmative re- 
lief. Act March 2, 1889, 25 Stat. 1013. 
—Peoria Tribe or Band of Indians yv. 
Wea Townsite Co., 117 F.2d 940. 

An Indian tribe could not complain 
that other persons were given insuffi- 
cient notice of proceeding before Sec- 
retary of Interior for determination of 
heirs of deceased Indian allottee who 
died intestate. Act March 2, 1889, 25 
Stat. 1013.—Peoria Tribe or Band of 
eae: v. Wea Townsite Co., 117 F.2d 


Where Peoria and Miami Nations 
Act of 1889, under which land was 
allotted to Indians belonging to Con- 
federated Tribes, provided that Gen- 
eral Allotment Act of 1887 was ap- 
plicable to Confederated Indian Tribes 
in Indian Territory. and General Allot- 
ment Act provided that Kansas laws 
regulating descent should apply to 
lands in Indian Territory allotted un- 
der such Act, Kansas laws governed 
descent and distribution of land allot- 
ted to Indian belonging to confederat- 
ed tribe, notwithstanding Act of 1890 
providing that laws of Arkansas en- 
forced in 1883 relating to descent and 
distribution and not conflicting with 
any law of Congress were applicable 
in Indian Territory. 25 U.S.C.A. §§ 
331 et seq., 340, 348; Act March 2, 
1889, 25 Stat. 1018; Act May 2, 1890, 
§ 31, 26 Stat. 94.—Peoria Tribe or 
Band of Indians v. Wea Townsite Co.,. 
117 F.2d 940. 

Where statute empowers Secretary 
of Interior to determine heirs of Indi- 
an allottee dying intestate before ex- 
piration of trust period, and Indian 
died intestate before expiration of 
trust period, secretary had exclusive 


\ 


oN 


Const. Amends. 


t subject 
lew by the courts in | 
2 ng of fraud, error of 
or gross mistake of fact, and_secre- 
tary had power to reopen his decision 


-as to heirship and to grant a rehear- 
pins: 


25 U.S.C.A. § 372.—Peoria Tribe 
or Band of Indians vy. Wea Townsite 
Co., 117 F.2d 940. 

Okl. The allotment of a Seminole In- 
dian who died before Oklahoma became 
a- state, which had been acquired 
through the blood of both parents, de- 
volved half to heirs of his father and 
half to his mother, under apres 
pee pe te v. Johnston, 104 P.2d 

SO. 

Okl, County courts of ~ Oklahoma 
have jurisdiction of Osage headrights in 
probate matters. Okl.St.Ann.Const. art. 
Gus Lossy Act: Cong mA pril 8, LO 126.83, 
37 Stat. 86.—Wilson vy. Duncan, 110 


Okl. The judgment of the county 
court, or district court, on appeal, in 
heirship proceedings authorized by 
congressional act dealing with deter- 
mination of heirship of deceased mem- 
bers of the Five Civilized Tribes, is not 
“res judicata” as to any person claim- 
ing an interest in or title to the allot- 
ment, acquired by a conveyance, deed, 
or contract executed prior to the act. 
25 U.S.C.A. § 375.—Sturm v. Dyer, 113 
P.2d 378. 


§ 96 

Okl. Had it been satisfactorily prov- 
en that surviving wife of deceased 
Osage allottee was of Indian blood, re- 
gardless of the quantum thereof, she 
would have been entitled under con- 
gressional act to inherit a portion of 
his estate as one of his heirs at law, 
notwithstanding that she claimed to be 
of Cherokee Indian blood rather than 
of Osuge Indian blood. Act Cong. Feb. 
27, 1925, § 7, 43 Stat. 1011, 25 U.S.C.A. 
§ 331 note—In re Smith’s Wstate, 107 
P.2d 188. 


The congressional act prohibiting the 
inheritance by persons not of Indian 
blood from those of one-half or more 
Indian blood of the Osage Tribe, except 
spouses of then existing marriages, does 
not violate constitutional requirements 
of ‘due process” and “equal protection 
of the law” because it discriminates 
against those not having Indian blood. 
Act Cong. Feb. 27, 1925, § 7, 43 Stat. 
1008, 25 U.S.C.A. § 331 note; U.S.C.A, 
5, 14.—In re Smith’s 
Estate, 107 P.2d 188. 


§ 98 

Okl. Trial court’s finding that sur- 
viving wife of deceased Osage allottee 
was not of Indian blood, and hence 
not entitled to inherit a portion of his 
estate under congressional act prohibit- 
ing inheritance by persons not of In- 
dian blood from those of one-half or 
more Indian blood of the Osage Tribe, 
except spouses of then existing mar- 
riages, was not against the clear weight 
of the evidence. Act Cong. Feb. 27, 
1925, § 7, 48 Stat. 1011, 25 U.S.C’A. § 
331 note.——In re Smith’s Estate, 107 P. 
2d 188. 


§ 100 

C.C.A.Okl. The United States, in its 
own behalf and in its capacity as 
guardian of Indian tribes or individual 
Indians, may institute and maintain in 
federal courts appropriate suits for 
enforcing the rights or protecting the 
property of its Indian wards, as a nec- 
essary complement to the obligations of 
guardianship which the United States 
bears to its wards.—McCarty v. Hollis, 
120 F.2d 540. 


©.C.A.Wash. Under statute authoriz- 
ing Indians to maintain actions in 
proper district courts of the United 
States for allotments of land, Congress 
intended merely to authorize actions to 
compel the making of allotments in the 
first instance. 25 U.S.C.A. 345.—U. 
S. v. Eastman, 118 F.2d 421, reversing 
Eastman y. U. S., 28 F.Supp. 807 and 
31 F.Supp. 754. 

D.C.Wash. Indians may institute and 
prosecute in a federal court an action 
to enforce their rights under the con- 


rennan, 39 

D.C.Wash. 
Indian Tribe, who were citizens of the 
United States, could as other citizens 
employ counsel of their own choice and 
could maintain federal court action to 
enforce their rights under the Constitu- 
tion, laws or treaties of the United 
States. Treaty with Makah Tribe of 
Indians, 12 Stat. 939; 8 U.S.C.A. § 3.— 
Makah Indian Tribe y. McCauly, 39 F. 
Supp. 75. 

Okl. The procedure for determina- 
tion of heirship, authorized by con- 
gressional act dealing with determina- 
tion of heirship of deceased members of 
the Five Civilized Tribes, is a ‘‘special 
proceeding,” ag distinguished from a 
“civil action.” 25 U.S.C.A. § 375.—In 
re Morrison’s Hstate, 104 P.2d 437. 

The purpose of the congressional act 
dealing with determination of heirship 
of deceased members of the Five 
Civilized Tribes is to provide a tribunal 
which can determine the question of 
heirship as against the entire world. 
25 U.S.C.A. 375.—In re Morrison’s 
Hstate, 104 P.2d 437. 


§ 105 - 

Wis. Under treaties with Menominee 
Indians where State of Wisconsin was 
given right of way to maintain a pub- 
lic highway across the Menominee In- 
dian reservation, state by implication 
acquired right to take such possession 
of land as would enable it to con- 
struct, maintain and police highway 
and neither the Indians nor others 
could .possess, occupy or use right of 
way to exclusion of general public or 
use it except on same terms and condi- 
tions as general public since Indians’ 
title was mere “possessory right’’ sub- 
ject to extinguishment by. the United 
States: 925," U.SICTA. 9 § 9311); “Treaty 
With the Menominee Indians Jan. 23, 
1849, art. 2, 9 Stat. 952, May 12, 1854, 
art. 2, 10 Stat. 1065, and April 18, 
1856, art. 3, 11 Stat. 679.—State v. 
Tucker, 296 N.W. 645, 237 Wis. 310. 


8 113 

Ct.Cl. The Secretary of the Interior 
has implied authority to incur and 
pay the expenses for investigating tri- 
bal warrants and claims, and was given 
explicit authority by the act of April 
26, 1906, 34 Stat. 137, relating to col- 
lection of revenues aecruing to Indian 
tribes by officer appointed by Secretary 
of the Interior.—Choctaw Nation v. U. 
Seo Cr. Clewa20. 

The nature of the purpose of expendi- 
ture of Indian funds and the extent of 
the benefit are matters of policy resting 
solely with Congress.—Choctaw Nation 
y. U. S., 91 €t-Cl.320, 

Payments made to the Choctaw Na- 
tional Treasurer subsequent to the pas- 
sage of the Curtis Act of June 28, 1892, 
30 Stat. 495, pursuant to and in satis- 
faction of treaty obligations, were not 
amounts paid or intended for disburse- 
ments as contemplated by the Curtis 
Act and were not in violation of Sec- 
tion 19 of the Curtis Act prohibiting 
payments by United States to tribal 


government or officer for disbursement, . 


but were authorized by Congress in 
various appropriation acts, which acts, 
even if in conflict with Section 19 of 
the Curtis Act, were enacted within the 
plenary power of Congress over the af- 
fairs, property, and funds of the In- 
dian tribes for their benefit.—Choctaw 
Nation v. U. S., 91 Ct.Cl. 320. 

Section 19 of the Curtis Act, 30 Stat. 
495, prohibiting payments by United 
States to tribal government or officer 
for disbursement related only to moneys 
intended for disbursements per capita 
or for the purpose of carrying out 
agreements or acts of Congress concern- 
ing matters over which jurisdiction was 
taken from the tribal government and 
vested in the Secretary of the Interior 
when the authority of such tribal gov- 
ernment was restricted, and, as so lim- 
ited, continued by the Atoka agreement 
and subsequent acts of Congress.— 
Choctaw Nation v. U. S., 91 Ct.Cl. 320. 

Where disbursements were made for 
the payment of certain Choctaw war- 
rants issued by the Choctaw National 


4 HES Ai tig oe cele 
Members of the Makah tions 


Go rich, after i 
ere nd by the Secretar 
erior to alid and bindi 

of the Choctaw Nation, a: 

where the United States had ass 

no obligation for such payments, it i 

held that the Secretary of the Int 

had implied authority to make | 
disbursements from plaintiff’s fun 
and that express authority theref« 
was conferred by the acts of Ma 
3, 1899, 30 Stat. 1074, and April 
1906, 34 Stat. 137—Choctaw Nation 


Where disbursements, properly — 
thorized to be made from tribal fun 
were made from certain interest-beari 
trust funds, provided and set 
treaties and acts of Congress, it is 
that the acts of Congress under whic 
said disbursements were made were suf- — 
ficiently specific to authorize hte ; 
bursements from said trust funds 
Choctaw Nation v. U. S., 91 C 


320. 

Congress possessed authority o a 
rect the use of Indian tribal trust fun 
for any purpose which Congress dee 
for the best interest of the tribe ev 
if such use might not be in accordan 
with provisions of a prior treaty, agree- 
ment, or act of Congress.—Choctaw j 
tion. V..U.S83 91 ChCII3 20m “4 

Where it was provided in the ac 
June 22, 1855, 11 Stat. 611, that 
tain sums should be held as a t 
fund for the benefit of the Chocta 
and that said trust fund should yiel 
annual interest of not less than five 
centum, and where in the appropriai 
act of March 1, 1907, 34 Stat. 202! 
it was provided that certain sums_ 
said trust fund should thereafter dray 
interest at three per centum per annum 
it is held that the Government 
reducing the interest rate specified an 
agreed to in the treaty of 1855, faile 
to fulfill its obligation thereunder an 
thereby received the use of the fund: 
of plaintiff for the benefit of the G 
ernment represented by the reduction 
interest subsequent to January 1, 1 
Sages. Nation vy. U. S., uF 


The Government cannot use for _ 
benefit of another, or for its own be 


amounts due the tribe by the Govern 
ment under an obligation solemnly as- — 
sumed; it has been uniformly held that — 
where the Government assumes a treaty — 
obligation to make a definite paymen 
it must do _so.—Choctaw Nation 
Ues:, 9hiCuely3 20% 


3 2 AY 
D.C.Idaho. Under Treaty with Sho- — 
shone (Hastern Band) and Bannock 
Tribes of Indians, Indian could not be 
prosecuted under Migratory Bird Trea- io 
ty Act for killing a wild duck on the 
reservation after 4 P. M., and inform 
tion must be dismissed. Treaty wit 
Shoshone (Hastern Band) and Bannoc 
Tribes of Indians, 15 Stat. 673; Migra 
tory Bird Treaty Act, 16 U.S.C.A. § 70 
et seq.; Convention between United 
States and Great Britain Aug. 16, 1916, — 
39 Stat. 1702.—U. S. v. Cutler, 37 FB. yi 
Supp. 724. Ny 
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§ 

Wis. Where the United States — 
granted to the State of Wisconsin a 
right of way to construct and main 
tain a public highway across Menomi- 
nee Indian reservation, state court had 
jurisdiction of prosecution of an en- 
rolled member of the Menominee Tribe 
for operating an unregistered truck 
on portion of highway entirely withi 
boundaries of reservation since gran 
of right of way to State carried with it 
such control of highway as was usual 
and necessary to the construction, 
maintenance and policing of the high- 
way, 25° USC. AY § "sii stldoomes 
85.01; Treaty with the Menominee In- 
dians, Jan. 23, 1849, art. 2, 9 Stat. 952 
May 12, 1854, art. 2, 10 Stat. 1065, and 
April 18, 1856, art. 3, 11 Stat. 679.— 
State v. Tucker, 296 N.W. 645, 2387 
Wis. 310. 


INDICTMENT AND INFORMATION 


§ 1 
N.Y.City Ct. An information institut- 


ale 
ing proceeding against a defendant is 
foundation of court’s  jurisdiction.— 
_ People v. Thursam, 23 N.Y.S.2d 706. 
RAI. The constitutional requirement 
_ for presentment or indictment by grand 
jury gives to accused right to insist on 
requirement that indictment must have 
been found by grand jury drawn ac- 
cording to law and legally competent 
to act for the purpose, and an indict- 
ment, though apparently regular in 
form, which is not returned by legally 
_ drawn and qualified grand jurors, is 
not an “indictment”? within constitu- 
ional meaning, and a person accused 
snot bound to answer such indictment 
he seasonably by proper pres 


presentment of grand jury 
“condition precedent” to trial for 

rime, except for certain minor offenses, 

as grand jury is constituent part of 

court, which has no jurisdiction of 

cause without such presentment.—State 

7 oh Hann, 12 S.H.20d 720, 196 S.C. 211. 
ws mr: 


im 


SA 


§ 7 

Utah. The filing of a complaint in 
ie district court by the district -at- 
_torney charging defendant with having 

injured a cow by altering and defacing 
_ the brand was improper in view of stat- 
ute requiring all criminal matters in 

istrict courts to be prosecuted by in- 
ormation or indictment except misde- 
‘meanor cases certified to the district 

rt and cases coming to the district 
ourt on appeal from an inferior court. 
ev.St.1933, §§ 20-4-31, 105-16-1; Const. 
vi § 7.—State v. Johnson, 114 P.2d 


; § 11 
a. Offenses of conspiracy to misuse 
ower and influence of office of secre- 


. 346. 

Wis. There is no statutory authority 
or prosecuting a misdemeanor on com- 
aint except in justice court trials. 
ES 1939; Srwoob.0L06 Zbib.12; 50355207, 
$55.18, 357.01, 357.20, 357.25.—Stecher 
ive state, 297 N.W. 391, 287 Wis, 


& § 12 
N.Y.Co.Ct. Where defendant who 
- was charged with violating statute 
making it a misdemeanor to willfully 
endanger life or health of a child was 
a practicing dentist, and, if convicted, 
Inight be sentenced to New York Coun- 
ty Penitentiary, with probability that 
his license would be revoked, a ‘“‘prop- 
erty right’ was involved and defend- 
ant was entitled to have his innocence 
or guilt determined by a jury, and 
hence motion that defendant be prose- 
cuted by indictment and that action be 
ransferred from Court of Special Ses- 
ions to County Court of Bronx Coun- 
ty would be granted. Penal Law, § 
_ 483.—People v. Figur, 21 N.Y.S.2d 571. 
_ _N.Y.Gen.Sess. The difficulty of ques- 
_ tion of law alone, except in cases of 
first impression, should not be a rea- 
-son for transferring prosecution of a 
eriminal charge from the Court of Spe- 
_ cial Sessions to the Court of General 
Sessions. Inferior Criminal Courts 
Act, § 31, subd. 1(c).—People v. Schul- 
_— man, 22 N.Y.S.2d 429, 175 Misc. 157. 
An application to transfer criminal 
prosecution from the Court of Special 
Sessions to the Court of General Ses- 
sions is addressed to the discretion of 
the court, and all that is required is 
that the court believe that it is ‘“rea- 
-gonable,’ which means just, proper, 
fair, or equitable. Inferior Criminal 
Courts Act, § 31, subd. 1(c).—People v. 
Schulman, 22 N.Y.S.2d 429, 175 Misc. 


57. 

Ordinarily, an application to trans- 
ay fer criminal prosecution from the Court 
) of Special Sessions to the Court of 
f General Sessions should be granted 
where the prosecution is exceptional 


highly publicized o 


ae 
or seriou 
19) ( 
a notorious case. Inferior ina 
Courts Act, § 31, subd. 1(c); Judiciary 
Law, § 749-aa, subd. 4,—People_ v. 
Schulman, 22 N.Y.S.2d 429, 175 Misc. 
157. 
Where accused was charged by in- 
formation in Court of Special Sessions 
with perjury in the second degree in 
an investigation into alleged crimes in 
connection with the procurement of 
public contracts for printing, and 
crime charged was serious offense and 
not a typical Special Sessions case, and 
conviction would stigmatize accused 
and unless extenuating circumstances 
existed would warrant severe punish- 
ment, application for transfer of the 
case from the Court of Special Sessions 
to the Court of General Sessions was 
granted. Inferior Criminal Courts Act, 
§ 31, subd. 1(c).—People v. Schulman, 
22 N.Y.8.2d 429, 175 Mise. 157. : 
Where all persons charged with 
crime in connection with an investiga- 
tion into alleged crimes committed in 
the procurement of public contracts for 
printing were charged with offenses by 
indictment except accused who was 
charged by information with the crime 
of perjury in the second degree, charge 
against accused should have been pros- 
ecuted by _indictment.—People v. Schul- 
man, 22 N.Y.S.2d 429, 175 Mise. 157. 
N.C. Procedure whereby the case was 
transferred from county recorder’s court 
to the superior court for trial on the 
original warrant without a bill of in- 
dictment was authorized by statute. 
Pub.Laws, 1929, ce. 115, § 2.—State v. 
Samia, 10 S.H.2d 916, 218 N.C. 307. 
S.D. One accused of driving motor 
vehicle while intoxicated, in violation 
of statute declaring such offense a 
misdemeanor punishable by fine of not 
less than $50, nor more than $300, or 
imprisonment in county jail for not 
exceeding one year, or both such fine 
and imprisonment, must be prosecuted 
on information, as such offense is be- 
yond jurisdiction of justice of the 
peace, and county court, in which 
complaint charging offense is filed, has 
no jurisdiction to proceed further until 
state’s attorney files information. SDC 
32.0907, 32.0911, 34.1501, 34.1502, 34.- 
3401, 44.9922.—State v. Mee, 297 N.W. 
40, reversing 292 N.W. 875. 
Tex.Civ.App. Under federal statute 
providing that all offenses, the penalty 
for which does not exceed confinement 
for six months, shall be considered a 
petty offense and can be prosecuted un- 
der complaint and information, the po- 
tential penalties under the law and not 
the actual punishment that might be as- 
sessed by the court upon trial controls 


the class of the offense. Cr.Code, § 
335, 18 U.S.C.A. § 541.—Harwell v. 
Morris, 143 S.W.2d 809. 

§ 13 
Pa.Super. The statute providing 


that when person charged with crime 
notifies district attorney of his willing- 
ness to enter plea of guilty, no bill of 
indictment charging such offense shall 
be sent to grand jury, but district at- 
torney shall prepare bill of indictment, 
on which such plea shall be entered 
at defendant’s request, and court shall 


thereupon impose sentence for offense 
charged therein, is constitutional. 19 
P.S. § 241.—Commonwealth ex rel. 


Warner v. Ashe, 14 A.2d 460, 140 Pa. 
Super. 496. 
§ 14 


N.J.Sup. The statutory offenses in- 
volving obstruction or interference with 
polling place or voters, violation of bal- 
lot regulations, fraudulent voting or in- 
terference with election or canvass, at- 
tempt to cast illegal vote, attempt by 
election officers to discover how voter 
voted, electioneering within or about 
polling place, threatening or intimidat- 
ing voter, and the making of specified 
expenditures, are offenses which were 


in 
yy 
1 


“with election or canvass, 


tion or inte nce 
or voters, violation of — 
tions, fraudulent voting or in 


cast illegal vote, attempt by election 
officers to discover how voter voted, 
electioneering within or without polling 
place, threatening or intimidating vot- 
er, and making of specified expendi- 
tures, by making such offenses mere 
eases of “disorderly conduct” punish- 
able summarily without indictment. or 
without jury trial, is invalid on ground 
that the offenses are offenses which, 
under, Constitution, are punishable only 
after ®“indictment and trial by jury. 
N.J.S.A. 19:34-6, 19:34-7, 19:34-11 to 
19 :34-13, 19 :34-15, 19 :34-28, 19:34-38; 
N.J.S.A.Const. art. 1, pars. 7, 9.—Wi- 
lentz v. Galvin, 15 A.2d 903, 125 N.J. 


L. 455. 

The statute conferring exclusive ju- 
risdiction on criminal judicial district 
courts to try in a summary way with- 
out jury trial enumerated offenses 
against the election law is invalid with 
respect to such jurisdiction, on ground 
that the enumerated offenses are of- 
fenses which under Constitution are 
punishable only after indictment and 
trial by jury. N.J.S.A. 2:212-1, 2:212- 
6, 2:212-19, 2:213-1, 2:214-5, 19:34-6, 
19:34—7, 19:34-11 to 19:34-13, 19:34- 
15, 19:34-28, 19:34-38; N.J.S.A.Const. 
art. 1, pars. 7, 9.—Wilentz v. Galvin, 
15 A.2d 903, 125 N.J.L. 455. : 

Ohio App. The amendatory statute, 
in so far as it provides that a female 
convicted for contributing to the de- 
linquency of a child shall be confined 
to the woman’s reformatory for the 
same term for which she could be com- 
mitted to the workhouse or jail, does 
not provide punishment for the commis- 
sion of a “felony” so as to require the 
offense of contributing to delinquency 
to be prosecuted by indictment rather 
than by affidavit. 
1639-45; Const.Ohio art. 1, § 
v. Beddow, 32 ee 34. 

Pa.Quar.Sess. All crimes which espe- 
cially affect public Society are indicta- 
ble at common law. The test is not 
whether precedents can be found in the 
books, but whether they injuriously af- 
fect the public police and economy.— 
Commonwealth v. Weiner, 49 Dauph. 


428. 
§ 22 

N.Y.App.Div. The pendency of pro- 
eeedings before magistrate would not 
invalidate indictment independently re- 
turned by grand jury. Code Cr.Proc. 
§§ 144, 145, 149, 150.—People v. Rapo- 
port, 26 N.Y.S.2d 110, 261 App.Div. 
484, dismissing appeal People v. Rap- 
paport, 16 N.Y.S.2d 382, 173 Mise. 113. 

§ 27 

OkLCr.App. Where a defendant 
waives the right to a preliminary exam- 
ination, and no evidence is offered by 
the state, the charge in the informa- 
tion must be substantially as that stat- 
ed in the preliminary complaint.—Rick- 
man vy. State, 106 P.2d 280 

Where a defendant waived a prelimin- 
ary examination, and no proof was 
taken by the state, a motion to quash 
an information should be sustained if 
the allegations contained in the infor- 
mation vary in some material matter 
from those set forth in the criminal 
a ta pe acc 9 v. State, 106 P.2d 


10.—State 


Okl1.Cr.App. Where one is charged 
in a justice court by preliminary 
complaint, and an examining trial has 
been had, and the defendant has been 
held to the district court, the county 
attorney is authorized to file an in- 
formation in the district court on any 
reasonable charge which the facts at 
the preliminary examination justify, 
and if a preliminary examination is 
waived, he must file an information in 
substantial compliance with the com- 
plaint filed before the justice—Potts 
vy. State, 113 P.2d 839. 

Where no crime was alleged in pre- 
liminary complaint, and no _ informa- 
tion was filed in the district court, 
trial court erred in permitting an 
amendment by interlineation when cage 


erence — 
attempt to 


Gen.Code, §§ 1639-39, . 


By. 


ae 


ay 


a Ghee 


aCe, 


Ste 
2d 839 


to. efendant’s _ 
Ann, § 304.—Potts vy. 


Okl.Cr.App. Where one is charged 
in justice court by preliminary com- 
plaint, and an examining trial is had, 
and defendant is held to the district 
court, county attorney is authorized to 
file an information in the district court 
on any reasonable charge which the 
facts at the preliminary examination 
justify, and if a preliminary examina- 
tion is waived, the county attorney 
must file an information in substantial 
compliance with the complaint filed 
‘before the justice of the peace.—Hx 
parte Tiner, 115 P.2d 282. 

If the facts developed at preliminary 
hearing, of one accused of robbery 
with firearms, were that assistant man- 
ager of store was the person actually 
robbed instead of the. manager as 
charged at preliminary examination, 
then county attorney would be author- 
ized to file an information charging 
the accused with the robbery of the 
assistant manager.—Ex parte Tiner, 115 
P.2d 282. a 


§ 

D.C.N.J. Where grand jury was im- 
paneled for stated term of United 
States District Court which commenced 
at Camden on the first Tuesday of De- 
cember, 1939, but on January 11, 1940, 
an order was entered by a_ district 
judge authorizing the grand jury to 
continue in session to complete its un- 
finished business, an indictment re- 
turned on April 16, 1940, before entry 
of an order adjourning the December, 
1939, term, at Camden sine die and 
before the special May, 1940, term had 
commenced, was yalid, though the stat- 
ed terms of court held at Trenton and 
Newark had intervened. Jud.Code §§ 
9-11, and § 96 as amended, 28 U.S.C. 
A. §§ 13-15, 176; Federal Rules of 
Civil Procedure, rule 77(a), 28 U.S.C. 
A. following section 723¢c.—U. S. v. 
Perlstein, 39 F.Supp. 965. 


§ 43 
Pa.Quar.Sess. A district attorney is 
not required to set forth on the record 
his reasons for asking leave to submit 
a district attorney’s bill to the grand 
jury.—Commonwealth v. van den Berg, 
30 Del.Co. 202. 


§ 

D.C.Ohio. That indictment named 
115 coconspirators whom it failed to 
indict did not justify inference that 
those charged were indicted because of 
“envy, hatred, or malice’, or that co- 
conspirators not charged were ‘“‘unpre- 
sented for fear, favor or affection, re- 
ward or hope of reward”, so as to ren- 
der indictment violative of Fifth 
Amendment to Federal Constitution. 
U.S.C.A.Const. Amend. 5.—U. S. v. Cen- 
tral Supply Ass’n, 37 F.Supp. 890. 

Ga App. <A court will not investigate 
as to the sufficiency of the evidence be- 
fore a grand jury.—Jenkins v. State, 14 
$.H.2d 594, 

N.Y.Sup. Corroboration of an _ ac- 
complice is necessary to the finding of 
a valid indictment by a grand jury, 
and in absence of corroboration the 
indictment may be set aside. Code 
Cr.Proc. § 258.—People v. Dally, 21 N. 
Y.S.2d 774, 174 Mise. 830 

If only testimony before grand jury 
is testimony of accomplices, it is not 
sufficient to warrant a conviction by 
trial jury. Code Cr.Proc. § 399.— 
People v. Dally, 21 N.Y.S.2d 774, 17 
Misc. 830. 

N.Y.Co.Ct. Evidence that defendant, 
an apartment house superintendent, 
caused automatic elevator to move while 
attempting to repair elevator in control 
room on roof of building without warn- 
ing persons who might be about -to use 
elevator, did not, as matter of law, es- 
tablish beyond reasonable doubt that 
defendant was guilty of ‘culpable negli- 
gence’ rendering defendant criminally 
liable for death of person caught in ele- 
vator.—People v. Carlson, 26 N.Y.S.2d 
1003, 176 Misc. 230. 

N.Y.Co.Ct. Where only evidence be- 


m 

told by such female, no indictment of 
defendant was warranted. Code Cr. 
Proc. § 392; Penal Law, § 2013.—Peo- 
ple y. Cummings, 29 N.Y.S.2d 402, 177 
Mises i171): 

Pa.Super. An indictment can only be 
found by a grand jury. P.S.Const. art. 
1, §§ 9, 10.—Commonwealth v. Liebo- 
witz, 17 A.2d 719, 143 Pa.Super. 75. 

RI. The “grand jury,” within con- 
stitutional prohibition against holding 
person for capital or other infamous 
crime unless on presentment or indict- 
ment by a grand jury, is a grand jury 
as known at common law which must be 
composed of not more than 23 members 
all of whom must be duly drawn and 
qualified according to law, and at least 
12 of whom must concur in order to 
return an indictment. Const. art. 1, § 
7.—State v. Muldoon, 20 A.2d 687. 

S.C. A grand jury, which was duly 
drawn by lawfully authorized officers 
for court term at which indictment was 
found, was duly organized and sworn, 
and acted on indictment in regular 
and usual manner, had legal existence, 
so that indictment was not void on 
ground of grand jurors’ disqualifica- 
tion, expressly waived by defendant, 
because of statutory irregularity in is- 
suance of voters’ 
cates to grand jurors, each of whom 
was qualified to receive proper certifi- 
eate. Act Feb. 16, 1940. 41 St. at 
Large, p. 2056; Const.S.C. art. 1, §§ 5, 
Ue wart o2esh 4, subd. fe" art.nos cee. 
U.S.C.A.Const. Amend. 14.—State y, 
Hann, 12 §8.H.2d 720, 196 S.C. 211. , 

There is no proper way to determine 
number of grand jurors concurring in 
indictment or whether necessary num- 
ber concurring therein included unqual- 
ified members.—State v. Hann, 12 S.H. 
2a 720; 196'S.C. 2115 

The presence of even one disqualified 
grand juror renders grand jury’s find- 
ing of indictment illegal, if objection 
on such ground is timely made and 
not waived, but such objection may be 
waived by defendant’s failure to make 
it in time.—State v. Hann, 12 S.H.2d 
720; 196 (S.C. 211, 3 


§ 47 
C.C.A.La. In a grand jury room, 
guilt does not have to be shown be- 
yond a reasonable doubt, but only as 
SS a tart Ver tinsel a 
110. 


Ga.App. The sufficiency of evidence 
introduced before a grand jury is a 
question for determination by the 
grand jury and not by the court.— 
Summers vy. State, 11 S.H.2d 409. 


Ga.App. Where the granting of a 
motion to strike a plea in abatement on 
ground that indictment was founded 
on evidence obtained in violation of con- 
stitutional rights against self-incrimina- 
tion was assigned as error, and there 
was no showing that there was no oth- 
er competent evidence on which the in- 
dictment might not in fact have been 
founded, sufficiency of other evidence 
upon which indictment may bave been 
founded was not subject to review. 
Const.Ga, art. 1, § 1, pars. 3, 6.—Meri- 
wether v. State, 11 8.H.2d 816, 63 Ga. 
abt pee transferred 8 S8.W.2d 72, 189 

a. 746. 


Ga.App. The return of an indictment 


or presentment is valid where there is 


any competent evidence on which to 
base the finding and, in order for the 
return to be invalid, it must be shown 
that the finding was predicated on 
wholly illegal evidence and in the ab- 
sence of any competent evidence.—Price 
v. Cobb, 11 S.H.2d 822, 63 Ga.App. 694. 

N.Y.Co.Ct. Where an 18-year-old 
daughter accusing father of incest was 
not corroborated, the indictment must 
be dismissed.—People v. Oliver, 25 N. 
Y.S.2d 602. 

N.Y.Co.Ct. The test to be applied 
on motion to dismiss indictment for 
failure of proof before grand jury is 
the same that governs on motion to 
dismiss indictment at close of the peo- 
ple’s case upon a trial, Code Cr.Proc. 


- plainant joined union and 
quired to pay initiation fee o 


registration certifi- ~ 


vidence showing merely 


con 
: Ae 
provided by ruling adopted by u n’ 
executive council, which raised the fe 
warrant finding of indictment ch: 
ing union “chairman” with tort 
People v. Martinez, 26 N.Y.S.2d 537. 
§ 49 ; 
N.Y¥.Sup. Moving affidavits, 
sions and failed to enlighten the 
preme Court concerning what the w 
and his counsel were alleged to 
testified before the grand jury, did 
ciency and legality of the evidence t a 
justify an indictment for crimina ne Be: 
ing of a motion to inspect the 
jury minutes, Penal Law 
In determining whether an indi 
ment should be dismissed for lac 
not speculate with reference to 
and contentions in moving paper 
ing out affirmatively a_ suffi - 1 
strong case to warrant an tae 
indictment.—People v. Keppler, 25 
8.2d 804. } Bie 
50 
committed to hospital for crimin 
sane before his trial on indictm a 
should apply to proper counta tee 
pointment as his committee for 
minutes and then make such motio 
as she may be advised, instead 
grounds that defendant and his \ 
were legally separated by judgmen 
fore indictment. Penal Law, § 480: 
People v. Conklin, 26 N.Y.S.2d 36, 
§ ‘ 
N.Y.Co:Ct. Where County — 
grand jury rightfully refused to return 


from $25 to $75, was insufficient | 
and coercion. Code Cr.Proc. § 258. ae 
were in the main hearsay and ¢ 
nesses interviewed by the Bier 3 
overcome the presumption of sg 
ligence and did not warrant the gra t 
van 

People v. Keppler, 25 N.Y.8.24 f 
sufficient evidence, the court | 
the defendant has the burden o 
against the presumed legality of th 

NX, App.Div.: The. mmothenme 
abandonment of his infant e¢ 
pose of moving to inspect grand 
moving to dismiss indictment 01 
and children’s custody given wit 
App.Div. 1032. 

51 

an indictment for impairing the morals 


providently granting recomme 
without an inspection of the n 
and upon which defendant was 
wrongfully invaded defendant’s [ 
tutional right, and County Court h 
jurisdiction to set aside the order 
which was done on defendant’s motior 
Code Cr.Proc. § 392; Penal Law, 

2013.—People y. Cummings, 29 N.} 
2d 402, 177 Mise. 111. Fe 


N.Y.Gen.Sess. Where the grand jur: 
investigates a matter presented to 
without prior hearing, so that no d 
ositions or statements were transmit 
to grand jury, upon failing to indict 
the grand jury should, as a matter of 
orderly court procedure, file a report of 
‘no bill’, notwithstanding statute re- 
quiring depositions and statements, if 
any, transmitted to grand jury to be 
returned to the court, upon failure to 
indict, with an endorsement to the ef- 
fect that the charge is dismissed, does 
not expressly require a report where 
no such depositions or statements exist. — 
Code Cr.Proc. § 269.—Application of 
eens) 28 N.Y.S.2d 358, 176 Mise. — 


In order to prevent unjustified re- 
submission of matters to grand jury 
under statute permitting the resubmis- 
sion after dismissal of a charge, if the 
court so directs, a record should be made — 
of grand jury proceedings wherein no 
indictment was voted, notwithstanding 
fact that no depositions or statements, 
which are required by statute to be re- 
turned to court in event of failure to 
indict, were transmitted to grand jury. 
Code Cr.Proc. §§ 269, 270.—Applica- 


ry 


eet Te . ie) ’ WP os’, 
(Sa eee 
tion of Knight, 28 
Mise. 635. 
The fact that grand jury’s report of 
no bill stated that grand jury had 
investigated charges and : 
unwarranted did not warrant the strik- 
ing out of such reports.—Application of 
eens 28 \N.Y.S.2d 3538, 176 Misc. 
: In view of statute limiting circum- 
stances under which grand jury’s testi- 
mony may be revealed, the inclusion in 
grand jury report of ‘‘no bill” of re- 
quest that district attorney be per- 
mitted to transmit the minutes of grand 
_ jury hearings to presiding justice of 
appellate division for appropriate ac- 
tion against complaining witness was 
not improper, since such request pro- 
vided a basis for’ district attorney’s ap- 
plication for authority to transmit min- 
Pe utes as requested. Code Cr.Proc. § 


2d 353, 276 Mise. 635. ; 

- OkLCr.App. The statute providing 
that the dismissal of a charge does 
not prevent its being again submitted 
, to a grand jury as often as the court 

may direct, but that without such di- 
rection it cannot be again submitted, 
pertains to dismissal of a charge pend- 
ing against a defendant at the time of 
the convening of the grand jury. be- 
cause of the nonconcurrence of at 
least nine grand jurors in an indict- 
ment against the accused, and does 
not pertain to a dismissal of an in- 
dictment by a trial court by motion 
_ of the state before any plea to the 
_ indictment is made by the accused. 22 

OK1St.Ann. §§ 382, 383.—Ray v. Ste- 
venson, 111 P.2d 824, 


§ 52 

S.C. Where indictment, charging un- 
lawful possession of alcoholic liquors 
in place of business other than licensed 
! Jiquor store, which indictment bore 
names of three witnesses, only two of 
2 


-mitting solicitor to resubmit same _in- 
dictment to grand jury after adding 
name of another witness, whereupon 
grand jury which was charged again 
as to what was meant by “place of 
business” under statute, returned a 


Act May 20, 
Large, p. 307.—State v. 
8$.H.2d 523. 
‘ § 55 
 Tex.Cr.App. The statute requiring 
that fact of a presentment of an indict- 
ment be noted in the minutes does not 
require that name of the person charged 
_ be also entered in the minutes, if such 
_ -person_is in custody or under bond. 
Code Cr.Proc.1925, art. 394.—Reese vy. 
_ State, 151 S.W.2d 828. 
* _ The main purpose of statutory re- 
quirement that fact of presentment of 
indictment in open court by grand jury 
be entered on minutes of the court not- 
ing briefly style of criminal action and 
file number of indictment is to establish 
identity of true bill in order that only 
true bills be presented against persons 
to be tried thereunder whereas purpose 
of added provision that name of de- 
fendant be omitted unless he is in cus- 
tody or under bond is to prevent de- 
fendants from hearing of their indict- 
ment before arrest and possibly avoid- 
ing apprehension. Code Cr.Proc.1925, 
oe 394.—Reese v. State, 151 S.W.2d 


§ 58 
C.C.A.I1l. A defendant cannot right- 
‘ fully be put upon trial for a criminal 
offense prosecuted by indictment unless 
b the record shows that the indictment 
was returned into open court by a 
” 


J 


é 


grand jury, but that grand jury ap- 
peared in open court and returned the 


indictment need not appear bv any 
set form of phraseology, and all that 
is necessary is that such fact be made 


+7 to appear from record by apt words.— 
U. S. v. Glasser, 116 F.2d 690, certio- 
rari granted Glasser vy. U. S., 61 S.Ct. 
835, Kretske v. U. S., 61 S.Ct. 835 and 
Roth v. U. S., 61 S.Ct. 835. 

Where record showed convening of 
court and presence of judges and court 
‘ officers and that grand jury returned 


NDICTMENT 4 


N.Y.8.2d 353, 176 four indictments 


found them 


 952-t.—Application of Knight, 28 N.Y.S., 


op 
t under. attack 
in handwritin 


face of indictmen 
tained statement 


in open court on named date, and was 
indorsed by grand jury, it sufficiently 
appeared from record that indictment 
was properly returned into open court 
by a grand jury.—uv. 8S. v. Glasser, 116 
F.2d 690, certiorari granted Glasser V. 
U. S., 61 S.Ct. 835, Kretske v. U. S., 61 
se 835 and Roth v. U. S., 61 S.Ct. 


§ 68 
Ky. Only witnesses who are exam- 
ined by grand jury must be named on 
the indictment. Cr.Code Prac. § 120.— 
Merriss v. Commonwealth, 151 S.W.2d 
1030, 287 Ky. 58 


69 

Ala. The statute respecting trial up- 
on a certified copy of indictment when 
original indictmeat has been lost, de- 
stroyed or so mutilated as to be illegi- 
ble contemplates that proof of loss 
and an order for substitution of certi- 
fied copy should be made before ar- 
raignment. Code 1923, § 4553.—Jordan 
v. State, 1 So.2d 591, 183 A.L.R. 1335. 

A valid indictment must be duly re- 
turned into court before defendant may 
be tried on a certified copy of original 
indictment after original has been lost, 
destroyed, or so mutilated as to be ille- 
gible. Code 1923, § 4553—Jordan_ v. 
State, 1 So.2d 591. 183 A.L.R.. 1335. 

When proof of loss of original indict- 
ment and order substituting a certified 
copy of indictment are made at the 
time when defendant first raises ques- 
tion respecting trial on certified copy, 
there is a substantial compliance with 
the statute concerning trial upon a cer- 
tified copy of indictment when original 
indictment has been lost, and it is im- 
material when copy was made. Code 
1928, § 4553—Jordan vy. State, 1 So.2d 
591, 133 A.L.R. 1335. 

One who is accused in an indictment 
stands indicted notwithstanding that in- 
dictment is lost, it being merely a ques- 
tion of replacing evidence of indictment. 
—Jordan vy. State, 1 So.2d 591, 133 A. 
1HUNey | WRB, 

Where defendant was arraigned and 
pleaded not guilty upon a certified copy 
of original indictment, which was lost, 
and record did not show that defendant 
did not know that document upon 
which he was being tried was a copy, 
and a valid original indictment had 
been returned into court, and proof of 
loss of indictment was offered as basis 
for order substituting copy, and order 
was made on day of trial when defend- 
ant first moved to strike copy, refusal 
of motion was not error. Code 1923, § 
4553; Const. art. 1, § 7—Jordan v. 
State, 1 So.2d 591, 133 A.L.R. 1335. 


§ 75 

N.Y.Sup. The statute providing that 
first of two pending indictments for 
same offense shall be deemed supersed- 
ed and be set aside on motion is not 
self-executing, and mere finding of sup- 
erseding indictment does not render 
original indictment null and void, but 
both indictments retain their vitality 
until first one is set aside by court 
order. Code Cr.Proc., § 292-a.—People 
apse 24 N.Y.S.2d 381, 175 Misc. 


The statute providing that first of 
two pending indictments for same of- 
fense shall be deemed superseded and 
shall be set aside on motion is manda- 
tory. Code Cr.Proc. § 292-a.—People 
rae aes 24 N.Y.S.2d 381, 175 Misc, 


The statute providing that first of 
two pending indictments for same of- 
fense shall be deemed superseded and 
be set aside on motion refers to in- 
dictments before commencement of trial 
on either. Code Cr.Proc., § 292-a.— 
People v. Sloan, 24 N.Y.S.2d 381, 175 
Mise. 618. 


§ 78 

OkLCr.App. The statutes providing 
the procedure for the dismissal of in- 
dictments, where a demurrer or a mo- 
tion to quash is sustained to an in- 
dictment on the arraignment of a de- 
fendant in the district court in connec- 
tion with a felony charge, apply only 
to felony cases and do not apoE in the 


of Ray 
clerk of court that indictment was filed © 


at Sst 


i ak 


Ala. The absence from indict: ent sel 
charging grand larceny, which pur-  ~ 


ported to follow code form of indict- 
ment prescribed for the offense, of the 
word “knowingly”, in connection with 
the word ‘wilfully’, was not such a 
fatal defect as that indictment would 
not sustain a conviction, where there 
was no demurrer to indictment on such 
grounds, since there may be a wilful 
act without knowingly doing a wrong 
and there is an inference that act was 
knowingly done from the fact that it 
was wilful. Code 1940, Tit. 14, § 331; 
Tit. 15, § 259, form 66.—Ex parte Al- 
len, 2 So.2d 321, reversing Allen Vv. 
State, 2 So.2d 320. $ 

The statutory forms for indictment 
under grand larceny statute do not in- 
clude one appropriate to describe the 
offense of knowingly wilfully and 
without consent of owner, entering in- 
to a dwelling or other described struc- 
ture and cutting, breaking, carrying 
away or removing certain articles at- 
tached to such building, the value of 
which is $5 or more, with intent to con- 
vert it to his own use, which is made 
grand larceny by statute. Code 1940, 
Tt: 14, § (331s) Tit 15, $9259, form 66. 
—Ex parte Allen, 2 So.2d 321, revers- 
ing Allen y. State, 2 So.2d 320. 


An indictment in statutory form, 
which fails to state facts constituting 
the offense in-ordinary and concise lan- 
guage, so that a person of common un- 
derstanding will know what is intend- 
ed, does not furnish a defendant with 
“the nature and cause of the accusa- 


tion” as required by state constitu- *y 
tion. Code 1940, Tit. 15, §§ 230, 232; | 
Const.1901, 


§ 6.—Ex parte Allen, 2 So. 
2d 321, reversing Allen y. State, 2 So. Ma 
2d 320. 

An indictment, purporting to charge 
offense of grand larceny in statutory : 
form, which charged that defendant 
wilfully and without consent of owner 
entered upon the land or property of 
another and carried away therefrom 24 
windows complete and six doors of the 
value of $36, contrary to law and © 
against the peace and dignity of the 
state of Alabama, failed to charge a 
crime, where it wag not charged that 
act was done feloniously, or that entry { 
was in a building, or that windows and . 
doors were attached to and were part . 
of building, or that there was an in- 
tent to convert them to defendant’s own it 
use. Code 1940, Tit. 15, §§ 230, 232, 

259, form 66.—Ex parte Allen, 2 So. 2d 
Bae, reversing Allen v. State, 2 So.2d Y 


Ala.App. Allegations in an _ indict- 
ment charging grand larceny, which 
purported to follow code form of in- 
dictment prescribed for offense with 
which defendant was charged, that de- 
fendant “willfully” did the acts com- 
plained of, “contrary to law”, was sub- 
stantially equivalent to alleging that 
defendant “knowingly did so”, so that 
indictment was not void, but merely 
demurrable. Code 1940, Tit. 14, § 331; 
Tit. 15, § 259, form 66, par. 5.—Allen 
v. State, 2 So.2d 320, reversed Ex parte 
Allen, 2 So.2d 321. 

Pa. The action of a district attorney 
in preferring a bill, with leave of court, 
in cases involving offenses of a public 
nature will not be reviewed in absence 
of a manifest and flagrant abuse of 
powers vested in him, and it is not 
essential that district attorney’s rea- 
sons be set forth upon the record.— 
Commonwealth y. Kirk, 17 A.2d 195, 
3840 Pa, 346. 

Pa.Super. Where indictment appar- 
ently prepared under statute provid- 
ing for preparation of an indictment 
by the district attorney was _ not 
signed by district attorney and was 
not authenticated by court or clerk 
of court, no plea was entered and no 
separate paper was signed by defend- 
ant pleading guilty and waiving pres- 
entation to grand jury, one rubber 
stamp on indictment was almost en- 
tirely undecipherable and was not at- 
tested by court or clerk, and another 
rubber stamp was not authenticated or 


 dictment 


Ashe, 17 A 
Va A 


Code 1936, § 4865.— 
eupeon v. Youell, 15 S.E.2d 76, 177 Va. 


§ 97 

Ga.App. A count in indictment which 
charged defendant with knowingly ut- 
tering a forged instrument was not 
subject to special demurrer on ground 
that count failed to allege that grand 
jurors made their charge and accusa- 
tion against defendant in name of 


and on behalf of citizens of Georgia. 


Code 1933, § 26-3914.—Deason v. State, 
11 S.h.2a 74. 

Tex.Cr.App. It is not essential to 
allege in an indictment that the grand 
jurors were sworn or that the present- 
ment was made upon their oaths or 
ONE wae et vy. State, 149 S.W. 


: 8 103 
C.C.A.Ill. A kidnapping indictment 
was not defective for reason that it 
alleged the offense to be “against the 
peace and dignity of the United States” 
as distinguished from “against the 
peace and dignity of the United States 
of America’. 18 U.S.C.A. §§ 408a, 408b. 

—U. S. v. Dressler, 112 F.2d 972. 
105 


Md. Whether considered in respect 
of the statute denouncing the offense 
of obstructing justice or of the common 
law, the counts of an indictment charg- 
ing that defendants unlawfully and cor- 
ruptly attempted and conspired with 
each other and with each other and 
with certain other persons to obstruct 
and impede the due administration of 
justice by attempting and endeavoring 
to influence a witness to leave the city 
and not return until after the trial of a 
criminal case were good unless bad 


because of duplicity, even though some 


of the counts did not state that the of- 
fense was against the statute. Code 
1939, art. 27, §§ 30, 650.—Romans v. 
State, 16 A.2d 642, 178 Md. 588, certio- 
rari denied Romans y. State of Mary- 
land, 61 S.Ct. 732. 

Pa.Quar.Sess. It is not necessary 
that an indictment set forth a reference 
to the statute on which it is based.— 


Sot age ee oa v. Givens, 49 Dauph. 
233. 
§ 113 ‘ 
N.Y.Co.Ct. So far as formal validity 


of indictment returned by the grand 
jury for Queens county was concerned, 
signature thereto of the attorney gen- 
eral was adequate, and the words “in 
charge of Kings County investigation” 
added to the signature of the assistant 
attorney general were disregarded as 
surplusage.—People y. Dorsey, 29 N.Y. 
S.2d 637, 176 Mise. 932 
§ 120° 

Ala.App. , Where indictment was, on 
February 28, 1940, duly presented in 
open court to presiding judge by fore- 
man of grand jury in presence of re- 
maining 17 grand jurors, and indict- 
ment was accordingly indorsed and 
marked ‘filed’ on such date and 
“signed” by clerk of court, there was a 
sufficient compliance with statute, not- 
withstanding that there also appeared 
an incorrect indorsement thereon in- 
dicating that indictment had been 
“filed”? on February 17, 1940. Code 
1940, Tit. 15, § 250.—Pinkerton vy. 
State, 2 So.2d 3238, certiorari denied 2 
So.2d 324. 


; § 122 

U.S.Okl. Objection that indictment 
was indorsed by “‘Foreman”’ instead of 
by “Foreman of the Grand Jury” would 
be rejected as frivolous——HEdwards v. 
U. S., 61 S.Ct. 669, reversing 113 F.2d 
286, certiorari granted 61 S.Ct. 51. 

C.C.A.Okl. An indictment signed by 
assistant United States attorney and 
indorsed a true bill by an individual 
designated as foreman was not demur- 
rable on ground that indorsement was 
not part of indictment and that in- 
dorsement failed to show that the in- 
dividual was foreman of the grand 


the words “of the grand jury,” that 
was not essential to the validity of 
the indictment.—Hdwards y. U. S., 113 
F.2d 286, certiorari granted 61 S.Ct. 


§ 125 

Pa.Super. An accused, who was sen- 
tenced under indictment charging for- 
gery and uttering of forged bank 
checks, was not entitled to be dis- 
charged because printed form of indict- 
ment used had the word ‘“‘misdemeanor” 
indorsed on it, since such indorsement 
was immaterial. 18 P.S. § 5010; 19 
P.S. § 241.—Commonwealth ex rel. 
Krannacher v. Ashe, 15 A.2d 855, 142 
Pa.Super. 162. 

Pa.Quar.Sess. The notation on the 
back of the indictment constitutes no 
part of the indictment, and does not 
add to or weaken the legal force of its 
averments.—Commonwealth vy. Givens, 
49 Dauph. 233. n 

13 


N.Y.Sup. An ‘information’ performs 
the same function in minor offenses as 
the indictment im more serious ones, 
and need not be framed with the exact- 
ness of a pleading.—People ex rel. Tanis 
v. Benedict, 28 N.Y.S.2d 202. 


§ 131 

Pa.Quar.Sess. The chief purpose of 
an information is to acquaint the de- 
fendant with the charge imputed to him. 
An information is sufficient which sets 
forth the charge in substantially the 
language of the act.—Commonwealth v. 
Greene, 40 D. & C. 546, 57 Montg. 68. 


§ 139 
Okl1.Cr.App. The precedent fact that 
a preliminary examination has _ been 
had or waived constitutes the jurisdic- 
tional basis for a prosecution for a fel- 


-ony by information.—Rickman y. State, 


106 P.2d 280. 


Ok1.Cr.App. Where one is charged in 
a justice court by preliminary com- 
plaint, and an examining trial has been 
had, and the defendant has been held 
to the district court, the county at- 
torney is authorized to file an informa- 
tion in the district court on any rea- 
sonable charge which the facts at 
the preliminary examination justify, 
and if a preliminary examination is 
waived, he must file an information in 
substantial compliance with the com- 
plaint filed before the justice.—Potts v. 
State, 113 P.2d 839; Ex parte Tiner, 
115 P.2d 282. 


Utah. The district attorney had au- 
thority to issue information after prop- 
er preliminary hearing in city court 
on sufficient complaint, and district 
court, to which city court bound over 
defendant for trial, had jurisdiction 


of cause.——State v. Anderson, 116 P. 
2d 398. 
§ 141 
Tex.Cr.App. An information must be 


supported by and founded upon a valid 
soap tints Homland v. State, 151 S.W. 


§ 142 

Ok1.Cr.App. All details and technical 
allegations required in an information 
need not be stated in the complaint be- 
fore the magistrate, but it is sufficient 
if the complaint includes a statement in 
ordinary language of the acts constitut- 
ing the offense intended to be charged. 
—Rickman v. State, 106 P.2d 280. 

A preliminary complaint which did 
not give a description of building al- 
leged to have been burglarized, and 
which did not allege name of owner of 
building, was defective, but conviction 
for second-degree burglary would not 
be reversed, where defendant knew from 
the information the exact building 
which he was charged with having en- 
tered.—Rickman vy. State, 106 P.2d 280. 

§ 154 

Pa.Quar.Sess. An indictment which 
has been ignored cannot be again pre- 
sented to the same or a _ subsequent 
grand jury without leave of court, but 
a new indietment may be returned to a 
subsequent jury on another complaint 
for the same offense—Commonwealth 


Eyes BSi 
83 


opener ad Dae 


An indictment must be broug 
in the two years after the o 
charged, as required by section 77 © 
the Criminal Procedure Act of Mare 
31, 1860, P.L. 427, as amended by th 
Actriot vAprill 691989. toe: Tein milo 
§ 211, even though another indicts 


W)68& Chv353, De YOLK oo. 


§ 155 

Or. Where district attorney’s name 
was signed by one of his deputies, 
on complaint filed in municipal cour 
of city of Portland, and complaint 
was verified by oath before municip. 
judge, complaint met requirements of 
statute providing that, in.a municipal 
court, a criminal action is. commenced 


State v. Rand, 112 
ing rehearing 111 P.2d 82. 

Pa.Quar.Sess. The law does not 
quire that an inforrmation be as skil 
ly and exactly drawn as an indictm 
Particularly is this true where th 
formation is drawn by a justice of 1 
peace, who is not learned in the 1 
and from whom is not expected tf] 
same precision in drafting pleadi 
required in a court of record. 
monwealth vy. Greene, 40 D. & C. 5 
Montg. 68. 

158 ‘ 


§ 4 a 

Mo. Information which concl 
with words “against the peace 
dignity of the State, and contrar 
Section No. 4020, R.S.1929”, 
tially complied with constitutional prc 
vision that all indictments shall con 
clude “against the peace and dignity 
of the State’, and the added words 
“and contrary to Section No. 4020, J 
1929”, could be rejected as surplus 
and did not render the information 
bad. Mo.St.Ann. § 4020, p. 2827; Mo. 
St.Ann.Const. art. 6, § 38.—State v. 
Ashworth, 143 S.W.2d. 279. 7 4 Hat 


‘ 


§ 160 ' oy 

Ark. Under statute authorizing dep- 
uty prosecuting attorney to file in 
formation charging commission of | 

crime, prima facie presumption exi 
that deputy is acting under directi 
of prosecuting attorney and if informa: 
tion is challenged by defendant and 
there is failure of prosecuting attorne 
to confirm, trial court must quash t 
information, but if question of author-_ 
ity is not raised, presumption that 

deputy acted at instance of his superior 
continues and information, being vo 
able only, is sufficient to confer juris 


diction. Pope’s Dig. § 10885; Const. 
Amend. No, 21.—State v. Hason, 143 S._ 
W.2d 22, 200 Ark. 1112. : ie 


Tex.Cr.App. An information must 
be signed by county attorney present- 
ing it. Code Cr.Proc.1925, art. L, 
sabe 9.—Willhite v. State, 150 S.W.2d 
§ 161 mas 

Or. The statute providing that 
name of every person who voluntarily — 
appears before a justice of the peace — 
to prosecute another in a criminal ac- 
tion shall be indorsed upon complaint 
as private prosecutor did not affect 
validity of complaint filed in mu- 
nicipal court charging defendant with 
driving an automobile while under in-- 
fluence of intoxicating liquor although 
complaint had name of district attor- 
ney signed thereon by one of his 
deputies, since complaint was _ gov- 
erned by statute providing that in a ~ 
justice’s court, and in a municipal 
court a criminal action is commenced 
by filing of a complaint therein, veri- 
fied by oath of person commencing ac- 
tion. O.C.L.A. §§ 26-1217, 28-602, 95- 
204.—State v. Rand, 112 P.2d 10384, 
denying rehearing 111 P.2d 82. 

162 


= 


§ 

Okl.Cr.App. The statutory direction 
that all informations shall be signed by 
the county attorney is required as a 
guaranty of good faith and to protect 
a defendant against prosecution by pri- 
vate persons without authority of law. 


? 


2 


pa oes 


Wash. The “verification” is not a 
substantial part of the complaint or 
information, and the only purpose of 
such appended affidavit is to insure 
good faith in instituting the proceed- 
ing.—State v. Hurd. 105 P.2d 59. 


ay § 163 

Fla. An affidavit of state’s attorney 
verifying an information in the form 
prescribed by statute was_ sufficient. 
meeneus 1939, (coe 19554,, §: 279) subd. 25 
Declaration of Rights, § 10, as amended 
in 1934.—Mongeon v. State, 3 So.2d 371. 


- te Ais 
or 


§ 168 

Or. The purpose of statutes provid- 
ng that the name of every person 
vho voluntarily appears before a jus- 
tice of the peace to prosecute another 
n a criminal action shall be indorsed 
pon complaint as private prosecutor 
d that, if it is found that prosecu- 
; is malicious or without probable 
e, judgment shall be rendered 
ainst private prosecutor for costs 
ind disbursements, is to deter in- 
tution of prosecutions malicious or 
vithout probable cause by imposing 
osts and disbursements thereof as a 
penalty. O.C.L.A. §§ 26-1217, 26-1218. 
-—State v. Rand, 112 P.2d 1034, deny- 
ng rehearing 111 P.2d 82. 

"yy ; § 170 
‘al.App. The statute providing that 
inal charge stating substantially 
accused committed public offense 
ein specified is sufficient, that such 
statement may be made in ordinary 
nci language without technical 
-averments or allegations of matter not 
essential to be proved, and that it may 
be in words of statute describing of- 
 fense or any words sufficient to give 
accused notice of offense charged, is 


952.—People _v. 


accused of ‘due process” in that in- 
formation drawn thereunder gives ac- 
-eused no information as to nature of 


Cal.App. ‘The various provisions of 
ne statute for simplifying pleadings in 
criminal cases and providing among 
other things that statement of offense 
1y be in any words sufficient to give 
cused notice of offense of which he is 
accused, are ‘“‘permissive’ and ‘‘direc- 
tory” and not ‘‘mandatory’”’. Pen.Code, 
-§ 952.—People v. Price, 115 P.2d 225. 
_ Pa.,Com.Pl. It should not be ex- 
tlif pected that justices of the peace or 
aldermen should prepare the informa- 
— tion with the same accuracy and skill 
that should be required of persons pre- 
paring the same who are learned in the 
~ law.—Commonwealth yv. Choper, 27 
North. 303. ; 
Wash. The statute providing that 
all forms of pleading in criminal ac- 
sea tions heretofore existing are abolished, 
and that the forms of pleading and 
rules by which the _ sufficiency of 
pleadings is to be determined are those 
prescribed, was designed to simplify 
pleadings in criminal actions by dis- 
carding the ancient forms and techni- 
ealities of the common law. Rem.Rey. 
a erat § 2022.—State v. Barton, 105 P.2d 


ms § 173 
—~=Ind. An indictment is not rendered 
fatally defective because allegations of 
Ae fact are prefaced with such words as 

4 “being”, “having”, ‘“‘knowing”’, or ‘‘act- 
ing as’, although the particular form 
of the averment is not commended.— 
Sheets v. State, 30 N.E.2d 309. 

La. An indictment, charging that 
defendant feloniously made an assault 
iS upon named victim on a certain date 

and feloniously put victim in bodily 
fear and danger and stole a designated 
; amount of money from victim’s person 
and possession, was sufficient as an 
indictment for robbery, notwithstand- 
ing that in wording of indictment the 


writer 


22 OkLSt.Ann. § 303.—Roberts v. State, | rbs after 
and remote from nouns to which verbs 83 


115 P.2d 270, superseded 117 P.2d 174. 


- oe tt D3 he 
thereof placed his ve 


Ss @) 


referred as their objects.—State v. 
Cooper, 8 So.2d 118, 197 La. 1040. 
Supreme Court will not annul indict- 
ments and bills of information on 
ground that they have not been writ- 
ten in a modern style, and, so long as 
wording of a bill of indictment or in- 
formation is understandable and un- 
ambiguous, it should not be held in- 
valid for want of a better style of ex- 
pression.—State v. Cooper, 3 So.2d 118, 
197 La. 1040. 


§ 177 

Tex.Cr.App. An indictment charging 
defendant with possession of mari- 
huana was not defective because it 
spelled the narcotic with the letter ‘j” 
while statute denouncing possession of 
marihuana spelled the narcotic with an 
“h”, since the two methods of spelling 
the drug sound the same and are “idem 
sonans”. Vernon’s Ann.P.C. art. 725b. 
—Wilson v. State, 145 S.W.2d 598. 
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Okl.Cr.App. An order of the board of 
barber examiners, establishing a mini- 
mum price for barber work, was not a 
“Judgment”? or other determination of 
a court or officer of special jurisdiction 
within meaning of statute making it 
unnecessary in pleading the judgment 
or other determination of such court or 
officer to state the facts conferring ju- 
risdiction, but requiring the statement 
that such judgment or determination 
has been duly given or made. 22 Okl. 
St.Ann. § 412; 59 Okl.St.Ann, § 91 et 
seq.—Sparks v. State, 115 P.2d 277. 
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C.C.A.Ariz, Where offense charged 
in each count of indictment alleging 
violations of statute respectin use 
of mails to defraud was charged with 
sufficient particularity to apprise de- 
fendant of what he must be prepared 
to meet and to make the judgment a 
bar to a second prosecution for same 
offense, counts were not open to at- 
tack on grounds that they were indef- 
inite and uncertain. Cr.Code § 215, 18 
U.S.C.A. § 338.—Cornes v. U. S., 119 
F.2d 127. ; 

C.C.A.Cal. The office of an “‘indict- 
ment” is fully to inform accused of 
nature of charge so as to enable him 
to prepare any defense he might have, 
and nothing more specific in matter of 
form is required of it. 18 U.S.C.A. § 
556.—Zuziak v. U. S., 119 F.2d 140. 

C.C.A.Fla. To sustain indictment, it 
is sufficient that offense be described 
with sufficient clearness to show viola- 
tion of law and to enable accused to 
know nature and cause of accusation 
and plead judgment, if one‘ be ren- 
dered, in bar of further prosecution for 
same offense.—Weathers v. U. S., 117 

.2d ; 

C.C.A.U11. In prosecution for making 
disposition of sugar which might be 
used in manufacture of distilled spirits 
without making return thereof to Com- 
missioner of Internal Revenue, an in- 
dictment charging that accused was en- 
gaged in business of disposing of sugar 
and that, after accused received demand 
letter requiring him to furnish in writ- 
ing returns showing disposition of all 
amounts and substances of character 
used in manufacture of distilled spirits, 
he disposed of large quantity of sugar 
without making the report to the com- 
missioner, was sufficient, and was not 
objectionable on ground that it was 
vague and indefinite. 26 U.S.C.A. Int. 
Rev.Code, § 2811.—U. S. v. Signore, 115 
F.2d 669. 

C.C.A.I11. An indictment charging a 
conspiracy to defraud the United 
States of and concerning its govern- 
mental function to be honestly and 
faithfully represented in the courts of 
the United States by an Assistant 
United States Attorney to prosecute de- 
linquents for crimes free from corrup- 
tion, dishonesty, and improper influ- 
ence, sufficiently apprised defendants 
of the charge against them with rea- 
sonable particularity as to the persons, 
time, place and circumstances. Cr.Code 
§ 37, 18 U.S.C.A. § 88.—U. S. v. Glasser, 
116 F.2d 690, certiorari granted Glasser 
v. U. S., 61 S.Ct. 835, Kretske v. U. S., 


-‘made to an -indictment before trial, 


Cc. 


with all such particulars as are essen- 
tial to acquaint accused with reason- 
able certainty of the nature of the 
accusation against him. Cr.Code §§ 
37, 215, 18 U.S.C.A. §§ 88, 338.—U. S. 
v. Beck, 118 F.2d 1782! 

An indictment charging all defend- 
ants by name with devising scheme to 
defraud a class of named persons own- 
ing various. securities, and alleging 
what three defendants did in further- 
ance of the scheme to defraud, was 
sufficient to inform defendants of the 
crime charged and to protect them 
from a second prosecution for the same 
offense. Cr.Code §§ 37, 215, 18 U.S. 
C.A. §§ 88, 338.—U. S. v. Beck, 118 F. 
2d 178. 

C.C.A.Mo. 


Upon proper objection 
every essential element of the crime 
sought to be charged is generally re- 
quired to be charged.not merely in- 
ferentially but with reasonable certain- 
ty and directness since the primary 
purpose of an indictment is to give the 
accused sufficient information to enable 
him to prepare his defense.—Kane vy. 
U. S., 120 F.2d 990. 

C.C.A.N.M. The test of sufficiency of 
an indictment is whether it contains 
elements of offense intended to be 
charged and is sufficiently definite to 
apprise defendant of what he must be 
prepared to meet and to support a plea 
of former acquittal or conviction | 
against another charge for same of- 
fense.—Graham vy. U. S., 120 F.2d 543. 


D.C.D.C. An accused ig entitled to 
be informed of the nature and cause 
of the accusation against which he is 
to defend himself, even though what is 
needed is an identification, within rea- 
sonable limits, of information in the 
possession of the accused, or the fur- 
nishing of information which in other 
circumstances would not be required 
because evidentiary in nature.—U. S. v. 
U. S. Gypsum Co., 37 F.Supp. 398. 

An accused is not only entitled as of 
right to such information as is reason- 
ably necessary to preparation of his 
defense, but the controversial issues 
should be narrowed to extent of which 
they are _ susceptible, particularly 
where trial of facts by jury must pro- 
ceed without serious interruption, but 
this does not mean that specific identi- 
fication of particular constituent pri- 
mary facts should be required where, 
by reasonable investigation in the light 
of information contained in the indict- 
ment, or otherwise furnished by the 
prosecution, accused will not be.preju- 
dicially surprised._U. S. v. U. S. Gyp- 
sum Co., 37 F.Supp. 398. | 


D.C.La. An indictment charging de- 
fendant with having solicited funds for 
a political purpose, to wit, as subscrip- 
tions to a newspaper published by one 
of the political factions of the state, 
from several persons receiving as part 
of their salaries or compensation, funds 
from the United States Treasury suffi- 
ciently apprised defendant of the 
manner in which the funds were so- 


letted ae S. v. Cason, 39 F.Supp. 
D.C.Pa. An indictment, which charg- 


es offense with sufficient particularity 
to apprise defendant of what he must 
be prepared to meet and to make judg- 
ment a bar to second prosecution for 
same offense, is sufficient.—U. 8S. v. 
Shecter, 35 F.Supp. 11. 

Ala.App. Complaint charging offense 
of owning a gambling device, which 
stated facts constituting the offense in 
clear and concise language without 
repetition and with that degree of cer- 
tainty to apprise accused of nature of 
accusation against him and to which 
he was called upon to answer, was 
sufficient. Gen.Acts 1931, p. 806, § 1 
Neuere aida) vy. City of Tuscaloosa, 197 

0. 


Ga.App. An indictment charging, in 
prosecution for involuntary man- 
slaughter, that motorist violated stat- 
ute requiring one motorist meeting an- 


ee ae Oe 
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other ¢oming from the opposite direc- 
tion to keep to the right of the center 
of the highway “so as to pass without 
interference’, was not vague and _ in- 
definite. Code 1933, § 68-303(¢, d).— 
Kelly v. State, 10 S.H.2d 417. 

An indictment for involuntary man- 
slaughter, charging that motorist while 
driving automobile at speed of more 
than 55 miles per hour, recklessly 
left righthand side of highway and 
struck deceased’s automobile, which 
was at a complete standstill on its 
own righthand side of highway, caus- 
ing deceased’s death, was not subject 
to objection that acts set forth there- 
in were not so plainly set forth that 
nature of offense could easily be un- 
derstood, or that offense was not set 
forth in terms of statute requiring a 
motorist ‘“‘meeting” another coming 
from opposite direction to turn to right 
of center of highway, so as to pass 
without interference, since motorists 
are ‘meeting’, in sense of statute, 
though one automobile is stopped. 
Code 19338, § 68-303(c).—Kelly v. State, 
10 S.E.2d 417. 

EADY: A ¢ount in indictment 
which charged forgery in that defend- 
ant forged signatures of certain per- 
sons to an instrument authorizing an 
administrator to direct clerk of superi- 
or court to cancel an execution in fa- 
vor of administrator was not subject to 
special demurrer on ground that count 
was vague, that instrument alleged to 
have been forged was not such an in- 
strument as was forbidden to be forged 
by law, and that instrument could not 
have been means of carrying out an in- 
tent to defraud persons whose signa- 
tures were allegedly forged. Code 
1933, § 26-3914.—Deason v. State, 11 

H.2d 74. 


Ga.App. Where every essential in- 
gredient of offense charged is set forth 
with sufficient clearness to enable a 
defendant to prepare his defense and 
the jury clearly to understand the na- 
ture of the offense, and the indictment 
is exact enough to protect the defend- 
ant from a second jeopardy, the indict- 
ment is not demurrable.—Summers y. 
State, 11 S.E.2d 409. 

Ga.App. Accusation charging that 
defendant operated and maintained a 
tourist camp in a county having a 
population of more than 57,000 ac- 
cording to the last federal census, with- 
out having secured the permission of 
the board of commissioners of roads 
and revenues of county, was sufficient 
under statute providing that in cases 
tried on accusations, the offense shall 
be charged with the same particularity, 
both*as to form and substance, as is 


required to be observed in bills of 
indictment in the superior courts. 
Acts 1880-81, p. 580, § 32; Acts 1937, 


p. 625.—Jones vy. State, 13 S.H.2d 462, 
transferred 10 S.H.2d 394, 190 Ga. 654, 

An accusation charging defendant 
with operating and maintaining a 
tourist camp without having secured 
the permission of the board of com- 
missioners of roads and revenues of 
county in a county having a popula- 
tion of more than 57,000, according to 
the last federal census, was not de- 
murrable on ground that the words 
“tourist camp’? were not defined in the 
act on which the accusation was based, 
or in the accusation itself, and that 
therefore the defendant was not ap- 
prised of the charge she was required 
to answer. Act .1937, p. 625; Code 
1933, § 102-102.—Jones v. State, 13 
S.E.2d 462, transferred 10 S.H.2d 394, 
190 Ga. 654. 

tll. An indictment which notifies the 
accused of the nature and cause of the 
accusation so as to enable accused to 
prepare his defense is sufficient.—Peo- 
ple y. Braun, 31 N.H.2d 287, 375 Il. 
284, affirming 24 N.H.2d 879, 303 Ill. 
App. 

Where an indictment for conspiracy 
merely charged an unlawful agreement 
and set out facts upon which the 
agreement was predicated, such indict- 
ment adequately informed the accused 
of the crime charged and was certain 
enough to protect him from further 
prosecution for the same offense,—Peo- 
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ple v. Braun, 31 N.E.2d 287, 375 Ill. 
284, affirming 24 N.H.2d 879, 303 Ill. 
App. 177. 

The crime of conspiracy is complete 
on the coming into being of the un- 
lawful agreement, and therefore in 
indictment for conspiracy the object 
need only be stated with certainty to 
a common intent.—People v. Braun, 31 
N.E.2d 287, 375 Ill. 284, affirming 24 
N.H.2d 879, 303 Ill.App. 177 

Where an indictment for conspiracy 
stated the object of the conspiracy to 
be “to extort and defraud’’, the object 
of the conspiracy was stated with suf- 
ficient certainty.—People v. Braun, 31 
N.H.2d 287, 375 Ill. 284, affirming 24 
N.E.2d 879, 303 Ill.App. 177. 

Iu. The constitutional provision that 
accused shall have right to demand na- 
ture and cause of accusation against 
him was intended to give accused such 
specific designation of offense as would 
enable him to prepare his defense and 
to plead the judgment in bar of sub- 
sequent prosecution for same_ offense. 
Smith-Hurd Stats.Const. art. 2, § 9.— 
People y. Flynn, 31 N.H.2d 591, 375 
Ill, 366, affirming 27 N.H.2d 669, 305 
Ill.App. 619. 

mayor charged with failing to 
make any effort to stop prostitution, 
lotteries, and gambling was entitled to 
know what houses of prostitution, 
gambling houses, and lotteries he failed 
to proceed against, and he was not ob- 
liged to ask for bill of particulars. 
Smith-Hurd Stats. c. 24, § 28.—People 
v. Flynn, 31 N.B.2d 591, 375 Ill. 366, 
ier 27 N.H.2d 669, 305 Ill.App. 

lil. The purpose of constitutional 

guaranties to every person accused of 
crime of the right to demand the nature 
and cause of accusation is to secure 
to accused such specific designation of 
the offense charged as will enable him 
to plead his defense and plead the 
judgment in bar of a subsequent prose- 
cution for the same offense. Smith- 
Hurd Stats.Const. art. 2, § 9.—People 
v. Lewis, 31 N.B.2d 795, 375 Til. 330. 
_ Ky. An indictment for false arrest, 
imprisonment, or transportation, con- 
forming in a general way to previous- 
ly approved indictment, was not de- 
fective because of indefiniteness or oth- 
erwise. Ky.St. § 1221.—Parsons v. 
Commonwealth, 148 S.W.2d 301, 285 
Ky. 472. 

Me. In prosecution under Blue Sky 
Law, indictment which alleged that 
map, on which was shown the realty 
involved in indenture of sale alleged to 
constitute a security within the statute, 
was in possession of corporation on he- 
half of which defendant executed in- 
denture as president, and also that map 
was in possession of defendant, was not 
“duplicitous” or uncertain. Rey.St. 
1930, c. 57, § 162; § 165, as amended 
by Pub.Laws 1933, ec. 240.—State v. 
Cushing, 15 A.2d 740. 


Mich. An information, charging al- 
leged illegal sale of whisky, which 
averred that defendant had sold six 
glasses of whisky to a certain person 
for price of $2.10, while he, the de- 
fendant, had not fully complied with 
provisions of act regulating traffic of 
alcoholic liquor, and while no other 
person at premises had fully complied 
with the act, was insufficient as against 
motion to quash on ground that in- 
formation did not specify charge-made 
against defendant with sufficient par- 
ticularity. Comp.Laws 1929, § 17259; 
Pub.Act 1933, Ex.Sess. No. 8, § F 
as amended by Pub.Acts 1937, No. 281. 
—People v. Brown, 299 N.W. 784, 299 
Mich, 1. 

N.Y.Sup. An information charging 
accused with unlawfully committing a 
misdemeanor of endangering the mor- 
als of a child, in that accused willfully 
caused a named child, 10 years of age, 
to be placed in such a situation that 
her morals were likely to be impaired 
in violation of section 483, subd. 2, of 
the Penal Law, was suflicient to fully 
apprise accused of nature of crime of 
which he was accused. Penal Law, 
483, subd. 2.—People ex rel. Tanis v. 
Benedict, 28 N.Y¥.S.2d 202. 

N.Y.Co.Ct. An information must set 
out acts constituting the crime with 
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same clarity as an indictment and must 
state offense and act constituting the 
offense, and information cannot be sup- 
plemented or pieced out by affidavits 
in the magistrate’s court. Code Cr. 
Proc. § 145.—People v. Trudeau, 24 N. 
Y.S.2d 34. 

The purpose of an “indictment” is to 
identify charge against a defendant so 
that his conviction or acquittal may 
prevent a subsequent charge for the 
same offense and also to notify him of 
the nature and character of the crime 
charged against him to the end that he 
may prepare a defense.—People v. Tru- 
deau, 24 N.Y.S.2d 34. 

N.Y.Co,Ct. An information charging 
commission of a misdemeanor must set 
out acts constituting crime with same 
clarity, particularity and exactness as 
an indictment, and information must 
state offense and act constituting of- 
fense and must be sufficient to inform 
defendant of nature of charge against 
him and of act constituting charge.— 
People v. Patrick, 26 N.Y.S.2d 183, 175 
Mise. 997. 

An information charging a_ crime 
must allege with certainty that defend- 
ant has committed or omitted the acts 
under circumstances and with intent 
mentioned in statute, and all elements 
which enter into definition of offense 
must be stated and if any of the ele- 
ments contained in statutory definition 
of the crime are omitted information 
is fatally defective and defect is not 
cured by verdict or by plea.—People 
ea Aart ick 26 N.Y.S.2d 183, 175 Mise. 


The act which is charged as an of- 
fense in an information must be de- 
scribed with such a degree of certainty 
as to identify and distinguish it from 
other transactions so that accused may 
not be charged with one thing and 
tried for another, and so that jury 
may be able to deliver an intelligible 
verdict.—People v. Patrick, 26 N.Y.S. 
2d 183, 175 Mise. 997, 

The same precision of pleading as is 
required in informations charging mis- 
demeanors is not required with respect 
to minor offenses below grade of mis- 
demeanor.—People v. Patrick, 26 N.Y.S. 
2d 183, 175 (Mises 99%, 

The offense of leaving the scene of 
an accident without reporting is a 
“misdemeanor”, in so far as question 
of sufficiency of informations charg- 
ing such offense is concerned. Vehicle 
and Traffic Law, § 70, subd. 5-a.—Peo- 
ple v. Patrick, 26 N.Y.S.2d 1838, 175 
Misc. 997. 

N.Y.City Ct. Where information for 
being a disorderly person alleged that 
defendant wrongfully and unlawfully 
neglected to provide for his lawfully 
wedded wife and their children ac- 
cording to his means, information sui- 
ficiently informed defendant cf the of- 
fense charged, and the inclusion of 
additional allegation “Jeaving them in 
danger of becoming a publie burden” 
did not render the information void. 
Code Cr.Proc. § 899, subd. 1.—-People 
vy. Ensser, 27 N.Y.S.2d 12. 

Ohio App. In prosecution for refus- 
al to pay use tax, affidavit charging 
that defendant refused to pay full and 
exact tax, set forth in certain assess- 
ment shown on tax commission’s rec- 
ords and filed with commission on cer- 
tain date, after service of copy assess- 
ment on defendant by registered mail, 
was insufficient as not stating offense 
charged in such definite terms as to 
advise defendant thereof. Gen.Code, §§ 
5546-25, 5546-26, 5546-36, 5546-88 
5546-44, 13432-18.—State v. Fields, 35 
N.B.2d 744. 

Okl.Cr.App. An information or in- 
dictment which, construed under ordi- 
nary rules of construction, states all 
essential elements of the crime 
charged sufficiently to enable a_per- 
son of common understanding to know 
what is meant, and with sufficient 
particularity to enable a defendant to 
prepare for his trial and to plead the 
judgment in bar, if again informed 
against for the same offense, is suf- 
ficient—Armour v. State, 112 P.2d 
1116. : 

Okl.Cr.App. An information, charg- 
ing unlawful possession of slot ma- 


hich alleged details concerning 
f machine involved sufficiently 


he absence of a de- 
sufficient to confer 
eourt to hear 
ain judgment 


against him, in t 
- murrer thereto, was 
«jurisdiction upon county 
-. ‘such charge and to sust 
—s of: conviction.—Jenner Vv. State, 


information which 
charged accused with violating barber 
law by charging a named person 25 
‘eents for a haircut was not defective 
for failure to allege specifically that 
accused cut anybody’s hair. 
Ann. § i et seq.—Sparks y. State, 115 


- Okl.Cr.App. An 


An information alleging that accused 
rated a barber shop in Cushing and 
g that he violated order fixing 
the minimum price for barber work 
for that city by charging 25 cents for 
haircut was not defective for failure 
ssly allege that the charge of 
in the city of 
the test of the sufficien- 
is whether 


25 cents was 
ushing, since ¢ 
; an information : 
eges every element of the offense in- 
to be charged and sufficiently 
d of what he must be 
59 Okl.St.Ann. § 91 
seq.—Sparks vy. State, 115 P.2d 277. 


pprises accuse 
prepared to meet. 


cient if the charge is stated with so 
much certainty that defendant may 
now what he is called on to answer, 
d that the court may know how to 
render the proper judgment thereon.— 
i mmonwealth v. 
919, 143 Pa.Super. 394. 
 Pa.Com.P1. 


t is not necessary that. 
an information should charge the crime 
with the same detail and 
- euracy required 
pe ngealth v. Choper, 


technical ac- 
indictment.— 


is not necessary that an_informa- 
eontain a full and specific state- 
ent of the offense—Commonwealth vy. 


In prosecution 1 
‘ravated assault by willfully and with 


} Tex.Cr.App. 


mplaint which alleged that defendant 
nlawfully and with negligence” col- 
ided with person 
uncertain,— Warren v. State, 143 S.W.2d 
620. 


involved was 


Information 


- Tex.Cr.App. 


at defendant 
ssembled with purpose and intent to 
each other by violence and by use 
of hatchets, wrenches, etc., to inter- 


2 
da 


-» named individual and others from law- 
fully pursuing 
—  oecupation and 
offense of engaging in a riot and was 
not objectionable on ground that the 
allegations were too uncertain _and in- 
definite and were confusing.—Ralph v. 
State, 148 S.W.2d 401. 
 Tex.Cr.App. A 


his and _ their 
employment, 


information charging 
unlawfully hunting 
deer or other animals protected by 
statutes of Texas by aid 
ficial light attached to an automobile 
since from face of 
information 
impossible for defendant to know for 
what offense he was going to be tried, 
deer or other 
mals protected by game 
Code 1925, 
1925, art. 396, subd. 7; 
416.—Sullivan v. 


of an arti- 


was unauthorized, 


Code Cr.Proc. 
arts. 405, 414, 
150 S.W.2d 


Tex.Cr.App. Allegations 


elear and certain,—Ex parte Robinson, 
150 S.W.2d 791. 
Tex.Cr.App. A 


kept a place “where intoxicating liq- 
uor, to writ, beer and whiskey was kept, 
possessed and sold or 
and failing to 
defendant did 
charging the 


given away”, 
negative the fact that 


statute prohibits, was insufficient 


apprise defendant as to which offe se 


defendant would be called on to de- 
fend, and therefore did not charge an 
offense.—Lenox vy. State, 152 S.W.2d 
342, | 

In prosecution for maintaining com- 
mon nuisance where intoxicating liq- 


uor is handled, the charge must_ be 
biter es vy. State, 152 S.W.2d 
42. 

Utah. Information, which charged 


that accused on or about a certain date 
at a certain place obtained alfalfa 
hay of the value of $536.30 from 
named parties by means of false pre- 
tenses, was sufficient to comply with 
constitutional provision that the ac- 
cused shall have the right to demand 
the nature and cause of the accusation 
against him. Rey.St.1933, 105-21-8, 
105-21-47, as enacted by Laws 1935, 


ec. 118, § 1; Const. art. 1, § 12.—State 
v. Hill, 116 P.2d 392. 

Wis. Under statute making it a 
misdemeanor to violate statute au- 


thorizing licensed class A retail liq- 
uor dealers to sell only unrefrigerated 
beer for consumption away from the 
premises where sold and making it 
mandatory to take away a dealer’s 
license if convicted of two _ offenses, 
the offense is a ‘crime’ within con- 
stitutional provision giving an accused 
the right to be heard by himself and 
counsel and to demand the nature and 
cause of the accusation against him. 
St.1939, § 66.05(10) (f, m); Const. art. 
1, § 7.—¥Frank vy. Kluchesky, 297 N.W. 
399, 237 Wis. 510, 
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In federal court, an in- 


C.C.A.N.Y. 
dictment for perjury may not be 
drawn in the alternativé and there 


may not be a conviction for deliberate- 
ly making oath to contradictory state- 
ments unless the prosecutor shows 
which of the statements was false.— 
U. S. v. Buckner, 118 F.2d 468. 

Ala. Where an indictment charged 
that deputy sheriff knowingly took $4 
as his fee for making an arrest, which 
service was not actually performed by 
him or which was a greater fee than 
was allowed by law for the said serv- 
ices or was a fee “other than” allowed 
by law for said services rendered by 
him, indictment was not defective on 
ground that the crimes attempted to 
be charged were by disjunctive aver- 
ments in the alternative one of which 
included acts not prohibited, since the 
two concluding phrases employed in 
the indictment charged that an unlaw- 
ful fee was taken, the words “other 
than” being synonymous with the 
word “except” and create an excep- 
tion.—_Ingram yv. State, 3 So.2d 431, 
granting certiorari 3 So.2d 426. 

Ala. An indictment charging that 
defendant knowingly took $4 ag his fee 
for making an arrest which service 
was not actually performed by him, or 
which was a greater fee than was al- 
lowed by law for the said services or 
was a fee “other than” allowed by law 
for such services rendered by him, was 
not defective on ground that the last 
alternative did not charge an offense. 
Code 1940, Tit. 14, § 160.—Brewer v. 
State, 3 So.2d 438, granting certiorari 
erie 432, certiorari denied 3 So.2d 


Ala.App. When offenses are charged 
in the alternative, each alternative 
must state a complete offense under 
the law, and failure to do so renders 
the entire count defective—Ingram v. 
State, 3 So.2d 426, certiorari granted, 
3 So.2d 431. 

Where an indictment charged in the 
alternative that deputy sheriff know- 
ingly took fee for services not actually 
rendered, or a fee which was other 
than that allowed by law for the serv- 
ices rendered by him, whereas the tak- 
ing of a fee other than allowed by law 
for the services rendered was not by 
any valid law made a criminal offense, 
indictment was demurrable as failing 
to charge any offense with certainty. 
Code 1940, Tit. 14, § 160.—Ingram vy. 
State, 3 So.2d 426, certiorari granted 
3 So.2d 431. 


Ky. An indictment, charging com- 


adly 

ands, fist 
8 ew hen eat 

and employed’, was sufficient: Ss 
against contention that it charged 
commission of crime* by alternative 
modes disjunctively, though use of 
words “and/or” was confusing and 
improper, since indictment sufficiently 
apprised defendant of accusation and 
charged but one offense. Cr.Code Prac. 
§§ 122, 124, 126.—Boggs -v. Common- 
wealth, 148 S.W.2d 703, 285 Ky. 558. 

Tex.Cr.App. In complaint charging 
violation of a phase of the Tick Dradi- 
cation Law by transportation of cattle 
from tick infested area to area free 
from ticks without a written permit or 
certificate of an inspector of the Live- 
stock Sanitary Commission of Texas 
“or? of an inspector of the Bureau of 
Animal Industry, United States Depart- 
ment of Agriculture, the use of the 
disjunctive conjunction “or” did not 
render the complaint fatally defective, 
since a permit secured either from the 
state or the federal authorities would 
have satisfied the requirements of the 
law. Vernon’s Ann.P.C. art. 1525c, § 
21.—Smith v. State, 144 S.W.2d 281. 

The use of the word ‘or’ in a com- 
plaint is proper where the doing of 
either thing would excuse the defend- 
ant and where he is not required to 
do both, so that, if the gist of an of- 
fense is the failure to do something 
which it was defendant’s duty to do, 
allegation should follow statute and 
use the word “or” instead of “and’.— 
Smith vy. State, 144 S.W.2d 281, 

_ § 182 

C.C,.A.Ill, An indictment charging con- 
spiracy to defraud the United States 
was not repugnant and inconsistent on 
ground that it alleged that defendants 
conspired with each other and with 
other persons to the grand jurors un- 
known. Cr.Code § 87, 18 U.S.C.A. 
88.—U. 8S. y. Glasser, 116 F.2d 690, cer- 
tiorari granted Glasser v. U. S., 61 S.Ct. 
835, Kretske v. U. S., 61 S.Ct. 835 and 
Roth v. U. S., 61 S.Ct. 835. 

Ga.App. An indictment charging 
perjury for falsely testifying before 
grand jury that accused had not made | 
a statement that he had witnessed al- 
leged burglary was not demurrable 
on ground of “variance”, in that indict- 
ment alleged that accused signed the 
statement and statement set out in in- 
dictment showed on its face that it 
was not signed, where the words in 
indictment that accused falsely swore 
upon his oath “among other things, 
and to the effect following” preceding 
pleading of signed statement which was 
being plead as matter of inducement 
showed that state was giving exact 
substance of statement only in so far 
as it was material. Code 1933, § 26- 
4001.—Darnell v. State, 11 S.W.2d 692. 

Ind. An indictment will not be held 
bad merely because it contains sur- 
plusage or _ repugnant allegations. 
Burns’ Ann.St. § 9-1127.—Sheets y. 
State, 30 N.H.2d 309. 


feet, 


§ 185. ‘ 

Ga.App. Generally, in pleading mat- 
ters of inducement in indictment, it 
does not require as much certainty as 
the statement of the gist or gravamen 
of the offense.—Darnell yv. State, 11 S. 
H.2d 692. 

Matter of “inducement” is merely in- 
troductory to gist or gravamen of of- 
fense, or in some respect explanatory 
of it or the manner in which it orig- 
inally took place.—Darnell v. State, 11 
S.E.2d 692. : 


§ 187 

C.C.A.N.M. Rule that all parts of 
an indictment should be taken into 
consideration and that indictment 
should be reasonably construed does 
not warrant court in supplying 
omitted language which igs essential to 
a necessary element of the _ offense 
Cee ae Vv. UPS sso me 


N.Y.Co.Ct. Deficiencies in informa- 
tions cannot be supplied by recourse 
to depositions, affidavits or testimony. 
People v. Patrick, 26 N.Y.S.2d 183, 175 
Misc. 997, 


ee ee ee 


ne Ee ee 


we, Te 


me 


ji 


in dete: 
f an informa- 
m, 23 N.Y.S.2d 


_ the same strictness is not required 
in_an information as on an indictment. 
—People v. Thursam, 23 N.Y.S.2d 706. 

Oki.Cr.App. The Criminal Court of 
Appeals will place a liberal construction 
on informations, but the rights of a 
defendant must be protected at all 
times.—Barfield y. State, 110 P.2d 316. 


sho 11 Ne De - 
sufficiency 


People v. ‘Thursa 


189 
Ga.App. The names of offenses are 
not material, but description given in 
indictment or accusation of offense de- 
termines nature of crime charged.— 


gry v. Georgia Power Co:, 15 S.H.2d 
0) 


_Tex.Cr.App. Where witnesses ques- 
tioned by grand jury disagreed as to 
correct name of an alleged lottery, and 
some of such witnesses disclaimed any 
knowledge of a name therefor, an in- 
dictment charging the establishment of 
a lottery, the name of which was un- 
known to the grand jury, was suffi- 
cient as against contention that grand 
jury did not exercise ordinary diligence 
to ascertain name of lottery.—McFar- 
land vy. State, 146 S.W.2d 188. 


§ 190 
Mo. Information which charged 
erime of*kidnapping was not required 
to apprise defendant of the penalty for 
the offense. Mo.St.Ann. § 4020, p. 2827. 
—State v. Ashworth, 143 S.W.2d 279. 

N.Y.Co.Ct. Indictments and informa- 
tions are tested by the same rulings so 
far as a substantial description of the 
offense iS concerned.—People v. Tru- 
deau, 24 N.Y.S.2d 34. 

N.Y.City Ct. An information per- 
forms the same function as an indict- 
ment and must set forth facts necessary 
to establish the crime charged, and 
where the alleged offense is charged in 
the language of statute, the circum- 
stances which constitute the alleged 
crime must be set forth and no essen- 
tial elements may be omitted.—People 
v. Thursam, 23 N.Y.S.2d 706 

An information to be sufficient must 
allege a crime known to the law and all 
the elements of the crime claimed to 
have been committed.—People v. Thur- 
sam, 23 N.Y.S.2d 706. 

When a person is charged with the 
doing of an act which may or may not 
be a crime, the facts and circumstances 
which render the act criminal must be 
alleged, and if there is no such allega- 
tion no crime is charged.—People v. 
Thursam, 23 N.Y.S8.2d 706. 


§ 192 

D.C.Pa. Indictment alleging that 
members of mill work manufacturers’ 
association of certain county, being un- 
able to compete successfully with out- 
of-state manufacturers of stock mill 
work, combined with building contrac- 
tors and carpenters’ union to exclude 
such mill work from county, and that 
defendants did so by closed-shop labor 
agreements, threats of strikes, refusal 
to install out-of-state millwork, etce., 
held not demurrable as pleading con- 
clusions rather than facts, nor as in- 
sufficiently aileging conspiracy in_ re- 
straint of interstate commerce. Sher- 
man Anti-Trust Act §§ 1, 2, 15 U.S.C. 
A. §§ 1, 2.—U. S. v. Lumber Institute 
of Allegheny County, 35 F.Supp. 191. 

Me. An indictment should state facts 
and not conclusions.—State v. Dumais, 
15, A.2d 289. 


An indictment must contain a _ state- 
ment of all the facts, and it need con- 
tain nothing more.—State v, Dumais, 
15 A.2d 289. ’ Z 

Okl.Cr.App. An information charging 
that accused violated the barber law by 
charging a named person 25 cents for 
a haircut, which was 15 cents less than 
the minimum price approved by board 
of barber examiners, was not defective 
as pleading a ‘‘conclusion” for failure 
to state specifically the minimum price 
fixed by the board. 59 OkI.St.Ann. § 91 
et seq.—Sparks v. State, 115 P.2d 277. 

Tex.Cr.App. In complaint and _in- 
formation charging negligent homicide, 
allegation that defendant was driving 
on a public highway was not insuffi- 


clusion” of the pleader. 
te, 147 S.W.2d 794. 
193 


D.C.Pa. An indictment charging vio- 
lation of statute making use of mails in 
furtherance of scheme to defraud an 
offense need not allege evidentiary 
facts. Cr.Code § 215, 18 U.S.C.A. § 338. 
—U. S. v. Shecter, 35 F.Supp. 11. 

Ga.App. An accusation charging the 
ultimate facts is sufficient, and state 
is not required to allege evidentiary 
facts establishing ultimate  facts.— 
Abel v. State, 13 S.H.2d 507, trans- 
ferred 10 S.H.2d 198, 190 Ga. 651. | 

Pa.Quar.Sess. To require the District 
Attorney to set forth any further in- 
formation would be to require him to 
plead the evidence on which he relies. 
aaa ee vy. Weiner, 49 Dauph. 

99 


§1 

C.C.A.Il]l. An indictment charging a 
conspiracy to defraud the United States 
of and concerning its governmental 
function to be honestly and faithfully 
represented in the courts of the United 
States by an Assistant United States 
Attorney to prosecute delinquents for 
crimes free from corruption, dishon- 
esty, and improper influence, sufficient- 
ly apprised defendants of the charge 
against them with reasonable particu- 
larity as to the persons, time, place, 
and circumstances. Cr.Code § 37, 
U.S.C.A. § 88.—U. S. v. Glasser, 116 F. 
2d 690, certiorari granted Glasser v. U. 
S., 61 S.Ct. 835, Kretske yv. U. S., 61 S. 
Ct. 835 and Roth v. U. S., 61 S.Ct. 835. 

C.C.A.Kan. An indictment charging 
that several accused, at St. Paul, in 
Ramsey county, in the state and dis- 
trict of Minnesota, and elsewhere in 
such state and district, at places un- 
known, and at certain places in Illi- 
nois and various other places subse- 
quently mentioned, conspired to trans- 
port in interstate commerce a person 
who had been kidnapped and was be- 
ing held for ransom. sufficiently laid 
venue in federal judicial district of 
Minnesota. 18 U.S.C.A. §§ 408a, 408c. 
rein v. McDonald, 120 F.2d 


nt as a “con 
Evans y. Sta 


An indictment charging that several 
accused conspired, in Minnesota, to 
transport in interstate commerce a 
person who had been kidnapped and 
was being held for ransom sufficiently 
laid venue in federal judicial district 
of Minnesota, notwithstanding further 
charge of commission of certain overt 
acts, in furtherance of conspiracy, in 
Florida and Cuba. 18 U.S.C.A. §§ 
408a, 408c.—Hudspeth v. McDonald; 
120 E.2d 962. 


C.C.A.Wash. An indictment charg- 
ing conspiracy to use mails to defraud 
was not defective because it alleged 
that defendants conspired at various 
places within the district of trial court 
and at places in other districts, since 
prosecution for conspiracy to use mails 
to defraud may be maintained in any 
district where an overt act in further- 
ance of conspiracy is committed, al- 
though prosecution might be held at 
place of formation of conspiracy, re- 
gardless of place of commission of the 
overt. act, Cr.Code, §§ 37, 215, 18 U. 
S.C.A. §§ 88, 338.—Walker v. U. S., 
116 F.2d 458. 


Ga. In indictment of accessory be- 
fore the fact to robbery by open force, 
alleging that principals committed of- 
fense in named county, and _ thereafter 
alleging that defendant “did yet then 
and there’ procure, counsel, and com- 
mand principals to commit the crime, 
the expression ‘then and there,” re- 
ferred to the named county, and indict- 
ment was suflicient.—Harris v. State, 
12 S.H.2d 64, 191 Ga. 243. 

Me. Where a single fact was alleged 
in indictment with time and place, the 
words ‘then and there” subsequently 
used as to occurrences of other facts, 
as to the crime or a part thereof, re- 
ferred to same point of time, and 
necessarily imported that the two were 
ecoexistent.—State y. Dumais, 15 A.2d 
289. 

Pa.Quar.Sess. Where an indictment 
avers that the grand jury were in- 
quiring for the county named, and that 


‘named defendants “lat 


yeoman” did on a specified dat 
and there’ commit the offenses char 
the venue is sufficiently laid not 
standing at no place in the indict 
is it specifically averred that the of 
fenses were committed within the co 
ty or within the jurisdiction of 
court.—Commonwealth y. van den Ber 
30 Del.Co.. 202. id 
Tex.Cr.App. Where complaint : 
ried caption of ‘The State of Tex: 
County of Harris’, and informati 


fendant’s acts as being 
said county and state’, quoted p 
referred to Harris county, and Ones 
mation and complaint were sufficient 
to show venue in that county.— fe 
parte Robinson, 150 S.W.2d 791. _ 
When a county and state have been 
previously named in the same inst 
ment, as an information, and only one 
such county and state has been name 
the expression “in said county 
state” will refer to it unless it clea 
indicates otherwise.—Ex parte Robi 
son, 150 S.W.2d 791. \ 


§ 211 vt iis 
C.C.A.I1], An indictment charging 
conspiracy to defraud the Uni 
States of and concerning its govern- 
mental function to be honestly anc 
faithfully represented in the court 
the United States by an Assista: 
United States Attorney to prosecute ¢ 
linquents for crimes free from corr 
tion, dishonesty, and improper aana | 
ence, sufliciently apprised defendant 
of the charge against them with rez 
sonable particularity as to the persons, 
time, place, and circumstance’ 
Code § 37, 18 U.S.C.A. §/88:-—U.8 
Glasser, 116 F.2d 690, certiorari grant: 
ed Glasser v. U. S., 61 S.Ct. 835, Kr 
v. U. S., 61 S.Ct. 835 and Roth’ 
SSrOLeSiCtms35s : 
C.C.A.lowa. The first count of 
dictment, alleging that defendants © 
mail in furtherance of a scheme to de 
fraud in connection with sales o 
shares in investment trusts opera 
and controlled by defendants, s . 
ciently charged defendants with con 
mission within period of statute of 
limitations of the offense denoun 
by mail fraud statute. Cr.Code § 2 
18 U.S.C.A. § 338.—Dillon vy. U. §., 1 
F.2d 334, certiorari denied 61 S.Ct. 71; 
Crowley v. U. S., 113 F.2d 334, cer- 
tiorari denied 61 S.Ct. 72, . wie 
Ala. An indictment, which charge 
arson in third degree by burning ac- — 
cused’s automobile for purpose of de- 
frauding insurer, which substantially } 
followed form given in statute creat- 
ing the offense, and was found nearly 
ten years after enactment and approy- 
al of the statute, was not demurrabl +, 
for failure to allege that offense wa: 
committed subsequent to such date, 
even though prior thereto there was 
no statute covering the offense. Code 
1923, §§ 3293, 3294, as amended by 
Gen.Acts 1927, p. 554.—Dean y. State, 
197 So. 58, reversing 197 So. 51. 
Ala.App. An indictment charging 
arson in the third degree by burning © 
aceused’s automobile for purpose of | 
defrauding insurer was demurrable for — 
failure to allege that offense charged 
was committed subsequent to Novem- | 
ber 9, 1927, where prior to November 
9, 1927, there was no_ prohibition 
against a person burning his own > 
property in order to defraud insurer, 
Code 1923, § 4928; Code 1928, § 3293. 


—Dean v. State, 197 So. 51, reversed 
197 So. 53. 
Me. Where a single fact was alleged 


in indictment with time and _ place, 
the words “then and there’ subse- 
quently used as to occurrences of oth- 
er facts, as to the crime or a _ part 
thereof, referred to same point of time, 
and necessarily imported that the two 
were coexistent.—State vy. Dumais, 15 


A.2d 289, 
Wash. An information alleging that 
accused had carnal knowledge of a 


female child 15 years of age who was 
not accused’s wife ‘‘some time durin 
the period intervening from July 15, 


ciently definite as to date of the com- 
_ mission of the offense charged. Rem. 
 Rey.Stat. § 2060.—State v. Jordan, 108 
 P.2d 657. 

4 § 215 


Ga.App. Where offense charged was 
against society in general and there 
was no prosecutor, return by grand 
jury of a special presentment alleging 
that offense or offender was unknown 
until within two years before return of 
special presentment would presump- 
tively establish that offense or offend- 

er was unknown, until statement was 
- denied by evidence on part of defend- 
ant. Code § 27-601.—Walton v. State, 
(15 S.H.2d 455. 

Neb. In 


for chicken 


exception making the statute of limi- 
tation inoperative. Comp.St.1929, § 29- 
Emery v. State, 295 N.W. 417. 


a conspiracy to contrive, proDone, 
o be 


~ overt acts, but none was alleged 
hin two years of the filing of the 
ae Cote. Bees §§ Sa ae H 

1a aw .—People v. 
ines, 29 N.W.2d 483, 284 N.Y. 93, 
ene 17 N.Y.S.2d 141, 258 App. 


em § 226 
 ©.C.A.NJ. An” “indictment” is a 
tten accusation of one or more per- 
of a crime or misdemeanor, pre- 
d to and presented upon oath by 
a grand jury, and it is an aecusation 
against a person, not against a name, 
and hence a name is not of the sub- 
stance of an indictment.—U. S. v. Faw- 
ett, 115 F.2d 764, 132 A.L.R. 404. 
.C. The indictment must show on 
6 face that it has been found by 
competent authority in accordance with 
equirements of law and that a partic- 
: person mentioned therein has done, 
ithin jurisdiction of indictors, specific 
ts at a specific time, which acts, so 
done, constitute what the court can 
see, as a question of law, to be a crime. 
Code 1939, § 4610.—State v. Finch, 11 

$.H.2d 547, 218 N.C. 511. : 
_ Where no name at all appears in bill 
ee in only count on which conviction 
‘is had, such a charge is fatally defec- 
: ive and judgment must be arrested, 
notwithstanding question is presented 
for the first time in the Supreme Court. 
Code 1939, § 4610.—State v. Finch, 11 
"S\H.2d 547, 218 N.C. 511. 


§ 227 

Md. Where a person adopts or as- 
 gumes a name whereby he becomes 

known so that the adopted or assumed 
name is suflicient for his identification, 
he may be prosecuted in that adopted 
or assumed name, since the crime is 
-jndividual and its prosecution is per- 
sonal, and the name is material only 
for its evidentiary value to make cer- 
tain the particular person charged 
with the offense—Romans y. State, 16 
A.2d 642, 178 Md. 588, certiorari de- 
nied Romans v. State of Maryland, 61 
S.Ct. 732. 


' § 230 

Md., An indictment designating one 
accused person as “I, R. otherwise 
‘ ealled D. H., otherwise called Mrs. W. 
im otherwise called BH. M. H., late of’? Bal- 
- timore City was not erroneous on 
1 ground that two separate individuals 
were charged wih the same offense and 
that identity of the accused was un- 
known.—Romans y. State, 16 A.2d 642, 


1939, to September 15, 1939”, was suffi- 


two 


or more names will appear in the evi- 


dence as defendant’s name, both or all 
names should be used in the _ indict- 
ment, connected by an alias dictus.— 
Romans v. State, 16 A.2d 642, 178 Md. 
588, certiorari denied Romans y. State 
of Maryland, 61 S.Ct. 732. 

§ 2338 

C.C.A.Tenn. The true test of the 
sufficiency of an indictment is whether 
it contains the elements of the offense 
intended to be charged, and sufficiently 
apprises the accused of what he must 
be prepared to meet, so that the judg- 
ment may be a bar to further proceed- 
ings against him for the same offense. 
—Hughes v. U. S., 114 F.2d 285. 

D.C.N.J. A defendant is entitled to 
be advised of the nature and the cause 
of the accusation against him so that 
he may meet the accusation, prepare 
for trial and, after judgment, be able 
to plead the record and judgment in 
bar of further prosecution for the same 
Gar nse mur S. v. Perlstein, 39 F.Supp. 

D.C.Pa. All that is required of in- 
formation is that it must charge every 
element of the crime in order that ac- 
cused and court may know exact offense 
intended to be charged and the record 
be sufficient to support an appeal of 
formal acquittal or conviction.—U, S. v. 
Chadwick, 39 F.Supp. 204. 

Ala.App. An indictment for forgery 
of an appeal bond was not demurrable 
as charging two separate offenses in 
that the first part charged forging, and 
the second part, uttering the bond, 
nor was indictment demurrable because 
it was not alleged that defendant ut- 
tered the bond knowing it was forged, 
and because the different counts in 
indictment were not numbered. Code 
1928, § 4121, and 4556, form 62.— 
Terry v. State, 197 So. 44 certiorari 
denied 197 So. 46. 

Me. If intention with which an act 
is done is material to constitute the 
offense charged, such intention must be 
truly and positively laid in the indict- 
ment, and want of a direct allegation 
of anything material, in the descrip- 
tion of the substance, nature, or man- 
ner of the offense, cannot be supplied 
by any intendment or implication 
PRM A amt v. Dumais, 15 A.2d 


Me. Nonessential elements of an of- 
fense need not be alleged in indict- 
ment.—State v. Cushing, 15 A.2d 740. 

Neb. An information, which alleges 
all the facts or elements necessary to 
constitute the offense described in the 
statute and intended to be punished, is 
ayes eh rains v. State, 294 N.W 


Neb. An information which alleges 
all facts or elements necessary to con- 
stitute the offense described in a stat- 
ute and intended to be punished is 
tn are Vee be OL v. State, 297 N. 


N.J.Com.Pl. All necessary elements 
to constitute an offense must be set 
forth in the complaint.—State v. Heath, 
15 A.2d 92, 18 N.J.Mise. 471. 

Pa.Quar.Sess. It is not necessary for 
an indictment to show the manner in 
which the unlawful act was performed. 
—Commonwealth v. Ganster, 55 York 1. 

Tex.Cr.App. The state’s pleading, to 
be sufficient to charge an offense, must 
allege the essential elements necessary 
to constitute the offense charged.—Mc- 
Nelly v. State, 152 S.W.2d 771. 


§ 241 
Ky. In charging a statutory of- 
fense, criminal intent or criminal 
knowledge need not be alleged where 
the statute does not make such intent 
or knowledge essential ingredient of the 
offense charged.—Mullins v. Common- 

wealth, 147 8.W.2d 704, 285 Ky. 282, 
244 


§ 

Ky. In charging a statutory offense, 
criminal intent or criminal knowledge 
need not be alleged where the statute 
does not make such intent or knowledge 
essential ingredient of the offense 
charged.—Mullins vy. Commonwealth, 
147 S.W.2d 704, 285 Ky. 282. 


direct. alle- 
in the 


cation whatsoever.—State vy. 
15 A.2d 289. 


§ 248 

Ky. In charging a statutory of- 
fense it is unnecessary to use “feloni- 
ously’ or like technical words which 
were commonly regarded as indispens- 
able at common law, where the statute 
does not inelude such words or ele- 
ments in the description of the offense 
charged.—Mullins v. Commonwealth, 
147 S.W.2d 704, 285 Ky. 282. 

Mo. Under statute prohibiting a per- 
son from obtaining property under 
false pretenses with intent ‘‘to cheat or 
defraud” another, an. information 
charging an intent to cheat and de- 
fraud was not required also to charac- 
terize the intent as felonious, particu- 
larly where information in other por- 
tions charged that defendant felonious- 
ly and designedly with intent to cheat 
and defraud a bank applied for a loan 
and designedly and with the felonious 
intent to obtain loan represented that 
he was the owner and had possession 
of certain ‘personalty. Rev.St.1939, 
4487, Mo.St.Ann. § 4095, p. 2894.— 
State v. Nienaber, 148 S.W.2d 1024. 
.O. If an information or in- 
dictment alleges the commission of 
acts which constitute a felony, it is not 
necessary to allege that the acts were 
done feloniously.—Commonwealth  y. 
Martini, 40 D. & C. 112. 

§ 249 

Utah. The omission of word “un- 
lawfully” in complaint, charging that 
defendant committed involuntary man- 
slaughter by killing named person 
without malice, was supplied by sub- 
sequent allegation that act was con- 
trary to statute. Rev.St.1933, §§ 105- 
21-8, 105-21-19, as amended by Laws 


1935, ce. 118.—State v. Anderson, 116 
Pi2d.1398. 
§ 253 
U.S.Mo. To determine whether an 
indictment charges an offense, the 


pleader’s designation of a statute pur- 
porting to support the charge is im- 
material, since the charge, though not 
sustained by that statute, may come 
within the terms of another, just as 
other statutes not referred to by the 
pleader may draw the sting of criminal- 
ity from the allegations.—U. S. v. 
Hutcheson, 61 S.Ct. 463, affirming 32 
F.Supp. 600. 


App.D.C. Where language of crim- 
inal statute imports less than the 
framers of the legislation intended, 
an indictment must and may allege 
all of the facts which the language 
implies as requisite to constitute the 
crime denounced.—Neufield v. U. §&., 
118 F.2d 375. 

Ga.App. An accusation need not 
show the law on which it is predicated 
or evidence on which state relied for 
conviction.—Abel vy. State, 13 S.H.2d 
a eee gs 10 S.E.2d 198, 190 

a. i 


Ky. Generally an indictment is suf- 
ficient which charges an offense de- 
nounced and defined by statute, if in- 
dictment is as fully descriptive, literal- 
ly or substantially, as the language of 
the statute, so that defendant is there- 
by fully informed of the particular of- 


fense charged and the court enabled 


to see therefrom on what statute the 
churge is founded.—Mullins y. Common- 
wealth, 147 S.W.2d 704, 285 Ky. 282. 
An indictment which alleges every 
essential fact and circumstance and ev- 
ery ingredient of the crime. being 
charged without any attempt to use the 
language of the statute defining the 
crime is sufficient.—Mullinsty. Com- 
men egsuny 147 S.W.2d 704, 285 Ky. 


Pa.Super. A  misreference, whether 
in caption of indictment or in body 
thereof, to statute violated does not 
invalidate indictment in federal courts 


entio ust — 
y laid in the © 
a 


if acts charged therein are sufficient to 
coustitute an offense under any federal 
statute-—Commonwealth v. Ginsberg, 18 
A.2d 121, 14? Pa.Super. 317. 
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ala.App. An indictment substantial- 
ly following Janguage of statute cre- 
ating the offense is not void.—Allen v. 
State, 2 So.2d 820, reversed Ex parte 
Allen, 2 So.2d 321. 

Fla. The substitution of words of 
synonymous meaning to those appear- 
ing in the statute will not render in- 


fermation fatally defective—Jones v. 
State, 3 So.2d 8. 
Kan. In an _ information charging 


violation of a statute defining a pub- 
lic offense, words used in the statute 
need not be strictly pursued, but other 
words conveying the same meaning 
may be used.—State v. Davidson, 105 
P,2d 876, 152 Kan. 460. 

Me. An indictment should state all 
elements necessary to constitute the 
offense, either in words of statute, or 
in language which is its substantial 
poe poe vy. Dumais, 15 A.2d 


N.C. An indictment for an offense 
created by statute must be framed upon 
the statute and such fact must distinct- 
ly appear upon the face of the indict- 
ment itself, and in order that it shall 
so appear, the bill must either charge 
the offense in the language of the act, 
or specifically set forth the facts con- 
stituting the same.—State v. Jackson, 
AGS Be2aT149) 20'S 9N. Casts: 
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C.C.A.Ill. Indictment charging vio- 
lation of statute prohibiting disposition 
of substances of character used in man- 
ufacture of distilled spirits without ren- 
dering return thereof, ‘‘when required 
by the commissioner”, was not defective 
because it charged accused with fail- 
ure to make return after receiving ‘‘de- 
mand letter’ provided in the statute, 
on ground that the statute did not con- 
tain the words “demand letter’, since 
the words used complied with the lan- 
guage “when required by the commis- 
sioner” used in the statute. 26 U.S.C.A. 
Int.Rev.Code, § 2811.—U. S. v. Signore, 
115 F.2d 669. 

Ala, An indictment which substan- 
tially follows the form prescribed by 
statute relating to offense charged is 
sufficient.—Dean v. State, 197 So. 58, 
reversing 197 So. 51. 

Ala.App. If an indictment is framed 
under a statute, which defines the of- 
fense created, and prescribes its con- 
stituents, indictment must allege, in 
words of statute or other words equiv- 
alent in meaning, all the statutory 
elements which are essentially descrip- 
tive of the offense.—Allen vy. State, 2 
So.2d 320, reversed Ex parte Allen, 2 
So.2d 321. 

Ariz. An information charging that 
defendant willfully and unlawfully op- 
erated and drove “a vehicle, to wit, an 
wagon and team” upon described high- 
way while defendant “was intoxicated 
and under the influence of an intoxi- 
eating liquor,’ stated all essential ele- 
ments of statutory offense, as against 
eontention wagon and team was not 
a ‘vehicle’? within terms of statutes. 
Code 1939, §§ 44-709, 66-401, 66-402.— 
State v. Stewart, 111 P.2d 70. 


Cal.App. An information which 
charges an offense in the exact terms 
of the statute is sufficient and accused 
is not entitled to detailed allegation 
setting forth particular circumstances. 
—People v. Mitchell, 104 P.2d 545. 

Cal.App. A count of an information 
alleging substantially in language of 
statute, that defendant’s automobile 
was involved in an accident causing 
death to a pedestrian and that defend- 
ant “did wilfully fail to immediately 
stop” automobile and wilfully neglect- 
ed to render aid, as required by Vehicle 
Code, sufficiently alleged defendant’s 
knowledge of facts alleged. Vehicle 
Code, §§ 480, 482(a); St.1935, pp. 170, 
171; Penal Code, §§ 950—952.—People 
v. Dallas, 109 P.2d 409. 

Cal.App. An indictment charging 
defendants with unlawfully placing in- 
jurious and offensive acid in places of 
usiness properly charged commis- 
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sion of offense in language of statute 


making that action unlawful. Pen. 
Code, § 875 (1, 4).—People v. Black, 
113 P.2d 746 


Colo. The statute making it unlaw- 
ful to fly aircraft in such manner as to 
be imminently dangerous to persons 
or property lawfully on the land over 
which the aireraft is flown is suffi- 
ciently definite and certain to state a 
misdemeanor, and count of informa- 
tion based thereon was not subject to 
motion to quash. Laws 1937, p. 

§ 8—People v. Agnew, 113 P.2d 424 
107 Colo. 399. 

App.D.C. Where the language of a 
statute, without more, is sufficient to 
apprise an accused with reasonable 
certainty of the nature of the accusa- 
tion against him, an information or in- 
dictment drawn in that language will 
be sufficient, otherwise additional alle- 
gations must appear therein.—U. S. v. 
Henderson, 121 F.2d 75. 

Fla. An information charging crime 
substantially as defined by statute is 
sufficient.—Jones v. State, 3 So.2d 388. 

Fla. In drafting indictments and in- 
formations, the words of the statute 
should be observed and_ followed.— 
Jones v. State, 3 So.2d 388. 

Idaho. A criminal complaint sub- 
stantially in language of statute charg- 
ing that defendant willfully and un- 
lawfully and with intent to defraud did 
make, draw, and deliver a check drawn 
on a named bank, knowing that he had 
no funds in the bank to cover the pay- 
ment of the check in the sum of $15 
lawful money of the United States, con- 
trary to the form of the statute, was 
sufficient. Code 1932, § 17-3908.—State 
v. Sedam, 107 P.2d 1065. 

lili, An indictment charging that 
mayor willfully and knowingly failed, 
neglected, and omitted to make any ef- 
fort to stop prostitution, lotteries, and 
gambling, was insufficient for failure 
to allege that mayor knew that such 
places existed, where they were locat- 
ed, and that he failed to act, notwith- 
standing that* counts of indictment 
were in the words of the _ statute. 
Smith-Hurd Stats. ec. 24, § 28; Smith- 
Hurd Stats. Const. art. 2, § 9—People 
vii Plynn,)3t °NB.247-5 91; 375) Th 93665 


’ 
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rattan 27 N.E.2d 669, 305 I1l.App. 
Il.App. An allegation in informa- 
tion, charging offense of obtaining 


money by false pretenses, that accused 
acted willfully and ‘with intent to 
cheat and defraud’’, sufficiently charged 
that accused knew pretenses were false 
and made designedly, in conformity 
with statute defining the offense, and 
therefore, under constitutional and 
statutory provisions as to the form 
of indictment and information, the in- 
formation was not objectionable as 
failing to state the nature and cause 
of the accusation. Smith-Hurd Stats. 
Cr20 Ora SLO C MAUL OW (luge CONSE Make, oa a0 
9.—People v. White, 30 N.H.2d 782, 


307 Ill.App. 
Il.App. An information charging in 
statutory language that defendant 


caused, aided and encouraged infant to 
become a delinquent child, and did 
acts which directly tended to render 
such child a delinquent child, was suffi- 
cient without necessity of setting out 
what particular acts defendant com- 
mitted. Smith-Hurd Stats. ec. 38, § 
104; Smith-Hurd Stats.Const. art. 2, §§ 
2, 9.—People v. Billow, 30 N.H.2d 795. 
307 IllApp. 549. 


Ky. An indictment, which in the 
language of the statute charged a vio- 
lation of the ‘statute denouncing as 
guilty of grand larceny any person who 
takes, drives or operates a vehicle with- 
out the knowledge and consent of the 
owner, was not demurrable on ground 
of failure to charge that acts were 
done feloniously. Ky.St. § 2739g-58.— 
Mullins .v. Commonwealth, 147 S.W.2d 
704, 285 Ky. 282. 

Ky. An indictment which charged 
in the language of the statute that 
accused confederated and banded 
themselves together to intimidate and 
injure another was not insufficient for 
failure to charge that pursuant to the 
conspiracy accused committed a fel- 
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ony, since the formation of the con- 
spiracy, of itself, for the purposes 
stated constituted a felony under the 
statute and the acts committed pursu- 
ant thereto were immaterial. Ky.St. § 
1241a-1; Cr.Code Prac. §§ 122, 124.— 
York v. Commonwealth, 148 S.W.2d 
837, 285 Ky. 

Mich. Where it is essential to ap- 
prise defendant of the precise offense 
charged, and an averment in language 
of statute is not sufficient to do so, 
the courts will require that the infor- 
mation be more. specific.—People_ y. 
Brown, 299 N.W. 784, 299 Mich. 1. 

Mo.App. An information which 
charged defendant in separate counts 
of practicing medicine and surgery 
without a license, and of attempting to 
treat sick and others afflicted with 
bodily and mental infirmities without 
a license and which substantially fol- 
lowed language of statute, was suffi- 
cient. Mo.St.Ann. § 9118, p. 5080.— 
State v. Stark, 148 S.W.2d 82. 

Mo.App. Generally, it is sufficient to 
frame information in words of statute. 
—State v. Stark, 148 S.W.2d 82, 

Neb. Generally, it is sufficient for 
an indictment to describe the crime 
charged in the language of the statute 
and it is not necessary to negative the 
exceptions contained in the statute de- 
fining the crime if they are not descrip- 
tive of the offense.—Hmery v. State, 295 
N.W. 417. 

Neb. To charge a statutory offense, 
information or complaint must contain 
a distinct allegation of each essential 
element of the crime as defined by law 
creating it, either in language of stat- 
ute or its equivalent.—Dickens y. State, 
296 N.W. 869. 


N.C. A warrant charging that in a 
certain county and township on a cer- 
tain day accused did unlawfully and 
wilfully operate a motor vehicle on a 
state highway in a careless and reck- 
less manner and without due regard 
for the rights and safety of others and 
their property in violation of the or- 
dinances of the City of Chapel Hill, and 
contrary to the statutes, was sufticient 
to charge an offense under, reckless 
driving statute. Code 1939, 2621 - 
(287).—State v. Wilson, 12 S.H.2d 654, 
213° N.C, 769: 

N.C. In drawing of warrant or in- 
dictment charging a statutory offense, | 
better rule is to follow language of 
the statute and if the warrant or in- 
dictment charges substantially the 
crime, it is sufficient.—State vy. Wilson, 
12 S.H.2d 654, 218 N.C. 769. 


Okl.Cr.App. Words used in a stat- 
ute to define a public offense need not 
be strictly pursued in the information, 
but other words conveying the same 
meaning may be used.—Barfield v. 
State, 110 P.2d 316. 


OklL.Cr.App. An information charg- 
ing that defendant willfully and un- 
lawfully engaged in prescribing and 
doctoring sick and injured live stock by 
administering to a certain domestic 
animal belonging to named individual 
and received lawful money of the Unit- 
ed States for the treatment, the defend- 
ant well knowing that he did not haye 
a license and certificate of the state 
to practice veterinary medicine and 
surgery as prescribed by the laws of 
the state, was sufficient to charge de- 
fendant with the offense of adminis- 
tering, without a _ license, preventive 
medicine to live stock, for compensa- 
tion, as prohibited by statute. 59 Okl. 
St.Ann. § 687.—Bartield v. State, 110 
Pe2dinowios 

Pa.Quar.Sess. An indictment is suffi- 
cient if it charges the crime is substan- 
tially in the language of the act of as- 
sembly creating the offense.—Common- 
wealth v. Ganster, 55 York 1. 


2638. 

C.C.A.Ill. An indictment charging 
two defendants in six counts of vio- 
lating Mann Act, in causing two girls 
to be transported from one state to 
another for purposes of prostitution, 
which named date of trip, the girls in- 
volved, the mode of transportation, 
and object of transportation, using 
statutory terms, was_ sufficient, as 
against contention that indictment was 


en ee ee 
we, of ae iS 
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too vague. 18 U.S.C.A. § 397 et seq.— 

. U.S. v. Hunt, 120 F.2d 592. 
i) a C.CLAc Tenn.) District. (Court did, not 
err in overruling defendant’s demurrer 
to third count of indictment charging 
violations of the Mann Act, where the 
count was in the language of the stat- 
ute, and charged a statutory offense. 
Mann Act, §§ 2, 3, 18 U.S.C.A. §§ 398, 
_ 399.—Hughes v. U. S., 114 F.2d 285. 
_C.C.A.Wash. Indictments alleging that 
robbery of two named banks ‘which 
said bank was then and there or- 
ganized and operating under the laws 
of the United States” were sufficient 
as following language of statute mak- 
. “8 ig it a crime to rob any member bank 
a of the Federal Reserve System and any 
bank, banking association, trust com- 
pany, savings bank, or other banking 
institution organized or operating un- 
der the laws of the United States. 12 


ri6 


- US.C.A. §§ 588a, 588b.—Cossack  v. 

 - Swoene, 114 F.2d 998. 

 Ala.App. An indictment in code 
form charging grand larceny in 


 feloniously taking and carrying away 

two mules, the personal property of a 
named person, and charging that de- 
fendants did buy, receive, conceal or 
aid in concealing two mules, the per- 
sonal property of that person, know- 
ing that they were stolen, was sufficient 
and was not demurrable.—Poole vy. 
State, 1 So.2d 661, certiorari denied 1 

~So0.2d 664. 

Ariz. An information following lan- 
guage of statute, defining offense of 
 joitering withou legitimate reason 
within 300 feet of grounds of public 
school, at which children are in at- 
tendance, is good. Code 1939, § 43- 
'5902.—State v. Starr, 113 P.2d 356. 

ot Cal.App. While the crimes of lar- 
 eeny, embezzlement and obtaining mon- 
ey under false pretenses still retain 
their specific elements as far as proof 
is concerned, notwithstanding consoli- 
dation of such crimes under charge of 
grand theft, they may, under statute, 
set forth in words of the enact- 
- ment or in any words sufficient to give 
-aecused notice of offense with which he 
is charged. Pen.Code, §§ 484, 503, 952. 

_—People’v. Torp, 104 P.2d 542. 

- -Cal.App. An information charging in 
words of statute that accused at a cer- 
tain time and place did willfully and 
unlawfully assault the person of prose- 
- euting witness by ‘‘means of force like- 
+ ly to produce great bodily injury’? was 
ufficient as against contention that it 
was fatally defective in failing to al- 
_ lege kind or character of force used by 
accused in commission of alleged as- 
 sault. Pen.Code, §§ 245, 952.—People 
v. Mitchell, 104 P.2d 545. 
_App.D.C. Where statute denouncing 
robbery as a crime and providing for 
its punishment did not itself express 
all of the elements of the crime of 
robbery at common law but Congress 
meant to make robbery a crime and 
by “robbery’? meant robbery in the 
usual common-law sense of the term 
except as expanded by the _ statute, 
’ it was necessary and permissible for 
indictment to overlap statute in order 
to charge crime of robbery. D.C.Code 
Bigao yale 16.) § 1 34.—Neufield “v.'U. °S:; 
Pee H.2d 375. 

It was proper to charge in robbery 
indictment that money taken from 
named. individual was property of 
bank and that money was stolen, not- 
withstanding fact that robbery statute 
did not express the elements of com- 
mon-law robbery that the property 
shall belong to some one other than 
the robber, and that it shall be stolen. 
D.C.Code 1929, T. 6, § 34.—Neufield v. 
U. S; 118 F.2d 3765. 

App.D.C. The purpose of the _ re- 
quirement that unless the language of 
a statute, without more, is sufficient 
to apprise accused with reasonable cer- 
tainty of nature of accusation against 
him, allegations in addition to those 
in language of statute must appear in 
an information or indictment, is to in- 
t sure that accused will be able proper- 
ly to prepare and make his defense 
and thereafter will be able to plead the 
judgment as a bar to a_ subsequent 
prosecution for the same offense and 
also to inform the court of the facts 


i 
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alleged so that it may properly de 
the case and pronounce judgment.—U 
S. v. Henderson, 121 F.2d 75. | 
App.D.C. An information framed 
around statutory language and charg- 
ing on oath of named person that de- 
fendant on stated date with force and 
arms at the District of Columbia and 
within the jurisdiction of the court 
did then and there unlawfully operate 
a certain motor vehicle, to-wit, a mo- 
torcycle, at an immoderate rate of 
speed and in such a careless, reckless, 
and negligent manner as to cause, and 
did cause, the death of a named per- 
son against the form of the statute 
and against the peace and government 
of the United States was sufficiently 
explicit to apprise defendant with rea- 
sonable certainty of nature of accusa- 
tion. D.C.Code Supp. V, t. 6, §§ 246a 
- 246ce._U. S. v. Henderson, 121 F.2d 
75. 
Fla. Information charging defend- 
ant with having been an accessory be- 
fore the fact to the commission of the 
willful setting fire to and burning a 
certain, dwelling house with intent to 
injure and defraud insurer was _ not 
defective in that it failed to set forth 
that defendant after fire made claim 
for insurance, where it appeared that 
information was drawn under statute 
which did not require that any claim 
should have been made upon insurer 
in order to render defendant guilty. 
Comp.Gen.Laws Supp. §§ 7208(7), 
7208(12).—Johns y. State, 197 So, 791. 
Fla. Information which substituted 
word “used’’ for word “occupied’’ ap- 
pearing in arson statute was not fa- 
tally defective. *Acts 1931, Bx.Sess., ec. 
yoo § 1.—Jones v. State, 3 So.2d 


Fla. A warrant which was predi- 
eated on a violation of the statute 
against operating on any hard-surfaced 
road a log cart, tractor, well machine, 
or any steel tired vehicle other than 
the ordinary farm wagon or buggy, 
or any other vehicle or machine that is 
likely to damage a hard-surfaced road 
except ordinary wear and tear, but 
which charged only that defendant did 
operate on a hard-surfaced road in a 
named county a steel tired vehicle, same 
not being an ordinary farm wagon or 
buggy, was fatally defective for loose 
indefinite statement of the chafge and 
for failure to sufficiently describe the 
vehicle, since an affidavit based on the 
statute should allege the type of ve- 
hicle in specific terms and that opera- 
tion thereof would cause an injury 
greater than ordinary wear and tear. 
Comp.Gen.Laws 1927, §) 1321.—Baker 
v. Hayes, 3 So.2d 590. 

Ga. An indictment, charging murder 
in statutory language and describing 
instruments, including hatchet, used by 
defendant in inflicting homicide, as be- 
ing such as would likely produce death, 
and from use of which death resulted, 
was not demurrable for failure to de- 
scribe weapon more particularly and 
character and manner of its use in as- 
sault on decedent or to anticipate de- 
fendant’s evidence as to time interven- 
ing before death occurred.—Wilson vy. 
State, 10 S.B.2d 861, 190 Ga. 824. 


Ga.App. An indictment for involun- 
tary manslaughter, charging that mo- 
torist while driving automobile at speed 
of more than 55 miles per hour, reck- 
lessly left righthand side of highway 
and struck deceased’s automobile, 
which was at a complete standstill on 
its own righthand side of highway, 
causing deceased’s death, was not sub- 
ject to objection that acts set forth 
therein were not so plainly set forth 
that nature of offense could easily be 
understood, or that offense was not set 
forth in terms of statute requiring a 
motorist ‘‘meeting’’ another coming 
from opposite direction to turn to right 
of center of highway, so as to pass 


without interference, since motorists 
are ‘‘meeting’, in sense of statute, 
though one automobile is stopped. 


Code 1933, § 68-303(c).—Kelly vy. State, 
10 S.B.2d 417. 

Kan. An _ information charging a 
violation of a provision of the auto- 
mobile traffic code requiring the driver 
of a vehicle, who intends to make a 


0) RE ; 
right turn at 


the approach a 
practical to the It Diese 
edge of the roadway. insu 
“intersection”, where it used other 
words conveying the same meaning. 
Gen.St.Supp.1937,  8-544(a).—State v. 
Davidson, 105 P.2d 876, 152 Kan. 460. 

Mich. Information which | charged 
that accused carried a pistol in motor 
vehicle operated and occupied by them, 
although neither of accused had license 
to carry pistol, and neither was in his 
dwelling house or place of business 
or on other land possessed by him, 
contrary to statute, was in accordance 
with the language of the statute and 
was sufficient. Pub.Acts 1931, No. 328, 
§ 227.—People vy. Moceri, 293 N.W. 727. 
294 Mich, 483. 

Mich. An information which was 
framed in the language of the negli- 
gent homicide statute, and which 
charged accused with causing the 
death of a. named boy at a specified 
time and in specified township and 
county by earelessly and_ recklessly 
operatine an automobile on a _ desig- 
nated highway, specifying with par- 
ticularity the alleged careless and 
reckless acts of accused, was sufficient 
to inform accused of the nature of the 
accusation against him and to fairly 
apprise accused of the offense charged, 
and hence was not subject to motion 
to quash or to motion for order re- 
quiring information to be made more 
specific. Comp.Laws 1929, § 17259;° 
Comp.Laws Supp.1940, § 17115-324; 
Const. art. 2, § 19.—People y. Hger, 299 
N.W. 8038, 299 Mich. 49. 

Where information was framed in 
the language of negligent homicide 
statute and met constitutional and 
statutory requirements with respect to 
informing accused of the nature of 
the accusation against him, it was not 
necessary to indicate specifically in 
information the statute under which 
accused was charged. Comp.Laws 1929, 
§ 17259; Comp.Laws Supp.1940, § 
17115-324; Const. art. 2, § 19.—Peo- 
ple v. Eger, 299 N.W. 803, 299 Mich. 


Mo. An information charging the of- 
fense of robbery by force as defined in 
statute was sufficient in both form and 
substance. Mo.St.Ann. § 4058, p. 2856. 
—State v. Weiss, 142 S.W.2d 38. 

Mo. Information charging the opera- 
tion of a motor vehicle while in in- 
toxicated condition, in substance fol- 
lowing language of statute creating of- 
fense, was sufficient. Mo.St.Ann, § 7783 
(gz), p. 5235.—State v. Beckham, 142 
S.W.2d 13. 


Mo. An information charging defend- 
ant with operating a motor vehicle 
while intoxicated, which followed lan- 
guage of statute, was sufficient. Mo.St. 
Ann. § Pe aes p. 5235.—State v. Hart, 


142 S.W.2 
Mo. Information which charged 
in language of 


erime of kidnapping 

statute was_ sufficient. Mo.St.Ann. § 
4020, p. 2827.—State v. Ashworth, 143 
S.W.2d 279. 

Mo. Information on printed form 
which charged robbery in first degree 
conformed to statute and was_ sufli- 
cient. Mo.St.Ann. § 4058, p. 2856— 
State v. Ford, 143 S.W.2d 289, 


Mo.App. An _ information charging 
assault with intent to kill followed 
the language of the statute with re- 
spect to such offense and was suf- 
ficient. Mo.St.Ann. § 4014, p. 2817.— 
State v. Brown, 149'S.W.2d 414. 

N.C. Indictment which charged lar- 
ceny of a tombstone, of the goods and 
chattels of a certain party, was insuffi- 
cient on which to sustain conviction 
under statute relating to larceny of 
property from land. C.S. § 4259.—wState 
ae ek tl” SWi2d '149)218 Ne: 
_ OKLCr.App. An indictment charging, 
in language of statute dealing with the 
receiving of bribes by officers, that 
named members of city board of edu- 
eation agreed to receive and did re- 
ceive from named person a bribe of 
$6,000 on agreement that board mem- 
bers’ action as such officers would be 
influenced by such bribe in voting to 


cient because it failed to use the word 


me 


\ 
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_ Tex. tr.App. Ir ant +7; dhareune 
a ministrator with conversion of funds 
igor an estate was sufficient. Vernon’s 


Ann.P.C. art. 1538. —Hankamer y. State, 
150 S.W.2d 794. 

Wash. An information charging that 
accused at a certain time and place 
“did then and there being unlawfully 
and feloniously have in his possession 
and control as bailee, servant and 
agent’’ of owner personalty consisting 
of $313.81, lawful money of the United 
States, and “did secrete, withhold and 
appropriate the same to his own use, 
with intent to deprive’? owner thereof, 


“was sufficient, where information was 


substantially in language of statute, 
and the failure to employ the present 
participle “having” following the word 
“feloniously”’ and charging that accused 
feloniously, as bailee, had money in 
his possession was not fatal error. 
Rem.Rev.Stat. § 2601.—State v. Boulet, 
NOGPP2d7 311, 

In charging one with offense of lar- 
ceny by bailee, accuracy of expression 
should not be sacrificed to haste, and 
care should be exercised to draft infor- 
mation in the very language of the 
statute to obviate typographical or 
grammatical errors. Rem.Rey.Stat. § 
2601.—State v. Boulet, 106 P.2d 311. 
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U.S.Okl. Count charging conspiracy 
to violate the Securities Act of 1933 by 
selling unregistered securities was not 
demurrable because failing to charge 
that the securities so sold were not of 
a class exempted from registration by 
the Act and the rules and regulations 
promulgated essa ed Securities 
Met 1933), i 3, 17, 15 U.S.C.A. §§ wae 
T7Te, T7q(a hares VWenUasis.,OLA5.Ct. 
669, reversing 113 F.2d 286, certiorari 
granted GIS Cty ode 

Counts charging violation of the Se- 
curities Act of 1933 by sale of unreg- 
istered securities were not demurrable 
because failing to charge that the se- 
curities so sold were not of the class 
exempted from registration by the act 
and the rules and regulations promul- 
gated thereunder. Securities Act 1933, 
SS Bae ay) ayer lis 2 OES OWN ay LK Te, 


77q(a).—Edwards Nien Lae See GE Ct. 669, 
reversing 113 F.2d 286, certiorari 
granted 61 S.Ct. 51. 

C.C.A.Cal. An indictment charging 


that defendant, not being a person per- 
mitted to acquire gold bullion pursu- 
ant to Treasury Regulation, unlawful- 
ly and knowingly acquired a certain 
quantity of gold bullion, was sufficient 
to charge an offense under the Trad- 
ing With the Hnemy Act, and the Exec- 
utive Order issued by the President on 
August 28, 1933, pursuant to statute 
concerning emergency limitations and 
restrictions on business of members 
of the Federal Reserve System, it not 
being necessary to negative the exist- 
ence of a license, which was “defensive 
matter’. Trading With the Enemy Act 
§ 5(b), as amended, 12 U.S.C.A. § 95a; 
Gold Reserve Act of 1934, §§ 3, 13, 31 
U.S.C.A.. § 442, and 12 US.C.A, §§ 95, 
213.—Rufiino v. U. S., 114 F.2d 696. 

C.C.A.Mo. In prosecution for sale of 
drugs in violation of Harrison Anti- 
Narcotic Act, it is unnecessary to plead 
the exceptions to the statute. Harri- 
son Anti-Narcotiec Act § 2, 26 U.S.C.A. 
Int.Rev.Code, § 2554. —Nigro TO We SSs, 
117 F.2d 624. 

C.C.A.Okl. Ordinarily, 
ereated by a proviso or other distinct 
or substantive clause of a criminal stat- 
ute need not be negatived in an indict- 
ment but one relying upon such an ex- 
ception must set it up and establish it. 
—Edwards v. U. S., 113 F.2d 286, cer- 
tiorari granted 61 S.Ct. 51. 

An indictment charging a conspiracy 
to violate a statute need not negative 
an exception contained in such statute 
either by proviso or other distinct or 
substantive provision.—Hdwards vy. 3 
§., 113 F.2d 286, certiorari granted 61 
S.Ct. 51, 

Count of indictment, charging con- 
spiracy to sell securities and to use 
mails in connection therewith in viola- 


an exception 


A 

. was not demurrable ground 
of failiore’ to charge that ‘the securities 
were not of the class exempted by cer- 
tain. agree of the act. Securities 
Act 1933, § 8, as amended, § 5(a) Gs 2): 
as amended, ist 17(a) (1, =. US) AU erie 
§§ 77e, T7e(a) Go 2)» ace aN (El a): 
Cr.Code §§ 37, 215, 18 U.S g§ 88 
338._Edwards v. U. Ss 13° fod 286, 
certiorari granted 61 Sct. 51. 

D.C.Pa. It is not incumbent upon 
government in an information to nega- 
tive every exemption and exception 
which may be available to a defendant 
to avoid prosecution and conviction.— 
U. S. v. Chadwick, 39 F.Supp. 204. 

D.C.Pa. Where exemption or excep- 
tion which may be available to a de- 
fendant to avoid prosecution and con- 
viction is not so incorporated with 
substance of clause defining the offense 
as to constitute a material part of de- 
scription of the acts which make up 
the offense charged, it is a matter of 
defense and need not be pleaded in 
indictment or information—U. Sv. 
Chadwick, 39 F.Supp. 204. 

La. In prosecution for violation of 
local option ordinance prohibiting the 
handling or distributing of intoxicating 
liquor “other than when prescribed by 
a licensed physician as a medicine,” 
when exception was made_ necessary 
by_proviso of statute authorizing such 
ordinances, the matter contained in 
the statute proviso was required to be 
urged by way of defense, and bill of 
information was not required to state 
that the liquor was handled or dis- 
tributed for beverage purposes or soth: 
erwise than when prescribed by 
licensed physician as a medicine.” Act 
No..17 of 1935, 1st Ex.Sess., § 2; Code 
Cr.Proec. art. 228.—State v. White, 197 
So. 745, 195 La. 1028. 

Under statute, an indictment need not 
aver that accused is not within terms 
of proviso of statute creating the of- 
fense, since matter contained in a pro- 
viso or exception in statute must be 
urged by way of defense. Code Cr. 
Proc. art. 228.—State v. Wihite, 197 So. 
745, 195 La. 1028. 

Neb. Generally, it is sufficient for 
an indictment to describe the crime 
charged in the language of the statute 
and it is not necessary to negative the 
exceptions contained in the statute de- 
fining the crime if they are not descrip- 
opis the offense. —Hmery y. State, 295 

V 

cis Ct. Exceptions contained in 
the enacting clause of a statute on 
which information is based must be 
negatived while provisos contained in 
the enacting clause of such a statute 
need not be so negatived, being some- 
thing which defendant is required to 
establish by way of defeasance or ex- 
Shee eens v. Thursam, 23 N.Y.S.2d 
7 

Where provisions contained in Labor 
Law regarding hours of labor of opera- 
tors of motor trucks and motor busses 
first came into being by way of amend- 
ment of 1936 and were continued with- 
out change by amendment of 1937, the 
provisions were contained in an ‘‘enact- 
ing statute’ within rule that excep- 
tions contained in enacting clause must 
be negatived and the provisions were 
“exceptions” and not “provisos” and it 
was necessary for the people to nega- 
tive such exceptions. Labor Law, 
Poeineeee vy. Thursam, 23 N.Y.S.2d 


Where information, charging viola- 
tion of Labor Law regarding hours of 
labor of operators of motor trucks and 
motor busses, did not negative or allege 
that alleged overtime was not caused or 
required by accident or by act of God 
or by the elements or by a cause not 
known to the driver or owner at time 
driver last went on duty prior to such 
delay, the information was fatally de- 
fective in view of statutory provision 
that statute should not apply in case of 
accident, or act of God or when delay 
was caused by elements or cause not 
known to driver or owner when driver 
last went on duty. Labor Law, § 167, 
—People v. Thursam, 23 N.Y.S.2d 706. 

Tex.Cr.App. Where that portion of 
a statute alleged to have been violated 


in an Arado cane lon is. 


‘that 


with the exceptions enu 
statute as substantially to ne} 
exceptions, it is not necessary fo 
information to negative the exceptio: 
es ae Clements v. State, Lag i 

Information charging defendant 
the illegal practice of law for seek 
temporary alimony in divorce proce 
ing was not defective because it 
not negative exceptions in statute de 
ing with the illegal practice of la 
where defendant was not. charged | it! 
doing any of the acts “specified in th 


exceptions. Vernon’s Ann.P.C. 
rs —Clements v. State, 147 
Tex.Cr. App. the exceptions 


omissions mentioned in the statut 
a necessary part thereof or are 
scriptive of the offense thereby crea 
the state’s pleading must negative t 
existence of such exceptions or omis 
sions.—Howland y. State, 151 a ; 


601. 
§ 272 eo 

C.C.A.Ark, Where a name cs ‘not 
essential element of an offense, it nee¢ 
not be stated in an indictmen and 
it need not be alleged that the 
was unknown to the grand 
Baker v. U. S., 115 F.2d 533, certi 
denied 61 S.Ct. WL; rehearing a 
615/S.Ct. 7315 ay 
©.C.A.Il. An indictment charging 
conspiracy to defraud the United S$ 
its governments 


Attorney to prosecute delinquents 
crimes free from corruption, dishonest 
and improper influence, sufficiently | 
prised defendants of the charge again 
them with reasonable particularit A 
to the persons, time, place and cireum- 
stances. Cr.Code § 37, 18 Us Cae 
88.—U. S. v. Glasser, 116 F.2d 690, 
tiorari granted Glasser v. U..S., 61: SC 
835, Kretske v. U. 61 S.Ct. 835 a 
Roth y. U. S: 61 Sch 835. 
C.C.A.N.Y. An indictment, 
accused conspired to ; 
and impede the official actions of offi- — 
cers in and of a United States D 
trict Court in order that one be 
tried therein would receive a Se 


be so impeded. Cr.Code § 135, 18 U. 8.C 
Ase 241.—U. S. v. Polakoff, 112 F 

Ala.App. An indictment charg 
grand larceny of two mules and t 
buying, receiving, concealing or aidin 
in concealing two mules, the person 
property of a named person, was n 
demurrable on ground that only th 
initials of the allegedly injured pe 
son and not his Christian name we 
used.—Poole v. Saye a So.2d 661, cer- 
tiorari denied 1 So.2d 664, 


tes «: 
8 piss ma 
App.D.C. The purpose of thie stat- 
ute providing that in every indict- 
ment, except for forgery, in which it 
is necessary to make am averment re- \ 
garding money or bank bill or notes, | 
etc., issued by lawful authority and — 
intended to pass and circulate as mon- — 
ey, it shall be sufficient to describe 
such money, etc, as money, was to. 
relieve the government from the ne- 
cessity of detailed particularization in : 
either allegations or proof of money 
taken. D.C.Code 1929, T. 6, § 362.— — 
Neufield v. U. Sag 118 F.2d 375. ta 


C.C.A.Tex. The Facts constituting 
such aggravation of a crime as will in- 
crease the statutory punishment must 
be plainly charged or they are not con- 
fessed by a plea or established by a 
verdict of guilty. 12 U.S.C.A. § 588b.— 
Meyers v. U. S., 116 F.2d 601. 

Cal.App. In order to put in issue 
the question whether a defendant is 
armed with a deadly weapon, such al- 
legation must be pleaded in the com- 
plaint, information or indictment.—Peo- 
ple v. Lesterjette, 104 P.2d 844. 
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Cal.App. 
fendant’s prior 


In prosecution for rape, de- 
conviction for lareeny 


en.Code, §§ 487, 969.—People v. Craig, 
104 P.2d 864. te ee 
_ Cal.App. In prosecution for receivin 
stolen goods, allegation charging tha 
_ defendant was received at San Quentin 
prison, having been convicted of rob- 
_ bery, was not the equivalent of an al- 
gation that for such conviction he 
had served a term of imprisonment and 
did not form proper basis for an_ad- 
_judication that he was an_ habitual 
criminal, since to hold that the words, 
“was received” at the prison, imported 


ai 


She meaning of the word “received”. 
Pen.Code, 83 oie 969a.—People vy. Mur- 


Miss. Under statute providing grad- 
tions in punishment for unlawful sale 
1d possession of intoxicating liquors, 
where accused is prosecuted as a third 
offender, indictment must charge and 
proof must show that accused had 
been convicted of a first offense, that 
after conviction of first offense, he 
committed a second offense and was 
convicted for it as such, and _ that 
i er successive offenses and conyic- 
AUST ns in such manner he committed 
the third offense. Laws 1912, c. 214.— 
lillwood vy. State, 1 So.2d 582, 190 
liss. 750. 


912, ce. 214; Code 1930, §§ 2, 
Millwood y. State, 1 So.2d 582. 
750. 

information charging first 
e robbery and that defendant had 
previously convicted of robbery, 
failing to allege defendant’s com- 
ance with and lawful discharge from 
sentence allegedly imposed upon prior 
conviction, was insufficient to charge 
prior conviction under Habitual Crim- 
inal Act so as to subject defendant to 
extreme penalty thereby imposed, but 
efendant could not complain where 

efendant was not convicted under 
- Habitual Criminal Act. Mo.St.Ann. §§ 
4061, 4461, 4462, pp. 2863, 3063, 3066. 
ate v. Held, 148 S.W.2d 508 
Although an information purports to 
‘been drawn under Habitual Crim- 
A 1 Act and is insufficient to authorize 
FS position of extreme penalty therein 
provided, information may be good as 
j arging the offense for which accused 
s on trial. Mo.St.Ann. §§ 4461, 4462, 
pp. 3063, 3066.—State v. Held, 148 S. 
Wed 508. 


D. The fact of former convictions 
need not be set forth in the informa- 
tion charging the commission of the 


, @ 126.— 
N.W. 694, 70 


 fex.Cr.App. In prosecution in coun- 

ty court for possession of intoxicating 
liquor for the purpose of sale in a 
dry area, a plea of a former convic- 
tion in the cause before a named judge 
in chambers in the district court sit- 
ting in a different county was bad 
upon its face, because no trial for the 
- offense charged which was an offense 
~ committed in the county in which ac- 
cused was being tried against a local 
Jaw of such county, could have been 
had before a district judge in another 
county and in a district court.—Galla- 
gher v. State, 151 S.W.2d 819. 

The words ‘same offense’, as used 
in the Penal Code providing for en- 
hancement of punishment upon second 
conviction of a misdemeanor of the 
same offense mean an offense of a like 
eharacter, and complaint and informa- 
tion should so charge. Pen.Code 1925, 
a art. 61.—Gallagher v. State, 151 S.W. 


2a 819. 
Wash. A supplemental information 
charging that defendant, who had 


of an automobile in sister state was. 
proverly. coeted in the information. 


been convicted of second 
burglary, was an_ habitual 
need. not allege the 
burglary conviction. Rem.Rev.Stat. § 
2286.—State v. Domanski, 115 P.2d 
729 


A defendant, who is convicted of an 
offense and who is then charged with 
being an habitual criminal, is entitled 
to only such information that clearly 
shows prior convictions. Rem.Rev.Stat. 
Bare tame tare v. Domanski, 115 P.2d 

A supplemental information charg- 
ing that defendant who had been con- 
victed of second degree burglary had 
been previously convicted in Kings 
county, March 14, 1923, of the crime 
of burglary in the second degree, that 
April 5, 1926, he had been convicted of 
crime of burglary in second degree in 
district court of Salt Lake county, 
Utah, and that June 8, 1931, he was 
convicted of the crime of burglary in 
the first degree in the superior court 
of Santa Clara county, California, was 
sufficient to charge that defendant was 
an “habitual criminal’. Rem.Reyv.Stat. 
§ 2286.—State v. Domanski, 115 P.2d 


429. 
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Ky. In framing an indictment under 
statute denouncing a crime based upon 
commission of a previous and different 
crime, the same technical particularity 
in describing the previous crime is not 
required as would have been in an 
indictment charging the previous crime. 
—Blusinsky v. Commonwealth, 144 §S. 
W.2d 1038, 284 Ky. 395. 


Neb. In_ prosecution for chicken 
stealing, allegation that defendant had 
been convicted of chicken stealing pre- 
viously in another state did not invali- 
date the information, in view of the 
fact that under statute increased pen- 
alty is imposed for a second offense, 
and in view of the fact that to au- 
thorize increase in penalty, conviction 
of first offense must be charged in the 
information. Comp.St.1929, § 28-524.— 
Wiese v. State, 294 N.W. 482. 

Tex.Cr.App. Where indictment which 
was read to jury, charged accused with 
forgery and in addition that accused 
had theretofore been convicted in an- 
other state of burglary, an offense of 
same nature as forgery, court should 
have stricken part of indictment charg- 
ing former offense since burglary is not 
offense of same nature as forgery but 
error in failing to do so was not preju- 
dicial where court in charge did not in- 
struct relative to former conviction and 
jury returned a verdict assessing mini- 
mum punishment.—Brown v. State, 143 
S.W.2d 775. 

Tex.Cr.App. Counts charging prior 
convictions were insufficient in absence 
of averment that each succeeding of- 
fense was committed after conviction 
of the preceding offense.—Mullins y. 
State, 144 S.W.2d 565. 

An indictment charging a prior con- 
viction must allege directly that for- 
mer conviction was for an offense com- 
mitted prior to offense for which ac- 
cused is to be tried.—Mullins v. State, 
144 8.W.2d 565. 


§ 288 

D.C.N.Y. Indictment charging that 
telephone operator intercepted tele- 
phone communication made by Securi- 
ties and Exchange Commission and di- 
vulged the existence, contents, sub- 
stance and meaning of the telephone 
communication to another defendant 
who with another unlawfully, wilfully 
and knowingly aided, abetted, coun- 
selled, commanded, induced, procured 
and advised the telephone operator to 
intercept the telephone communications 
and _ to divulge the contents to the oth- 
er defendant charged a crime against 
all defendants, Communications Act 


of 1934, §§ 501, 605, 47 U.S.C.A. §§ 
501, 605; Cr.Code § 332, 18 U.S.C.A. 
donee: S. y. Gruber, 39 F.Supp. 


§ 291 
C.C.A.Minn. A count of indictment 
which charged that on and between 
August 24, 1937, and December 28 
1937, a certain party stole and carried 
away many thousands of dollars from 


second degree 


; Jam 
criminal 


crime ir A 

in secreting th 

by clandestinely placi 
of the stolen mone 
his living quarters, 
and intending to suppress evidence 
of the crime, stated an offense.—Neal 
v. U. Siv.114- F2a 71000. 

Ga. An indictment of accessory be- 
fore the fact, alleging with certainty 
and particularity that named principals 
had committed offense, and alleging 
facts upon which defendant was 
charged as accessory, was_ sufficient 
without alleging that principals had 
been convicted or were unknown or had 
not been taken into custody.—Harris vy. 
State, 12 S.H.2d 64, 191 Ga. 243. 

An indictment of accessory before the 
fact to robbery by open force, charg- 
ing that defendant ‘did yet then and 
there’ procure, counsel, and command 
principals to. commit crime, was not 
demurrable as showing that defendant 
was present at time of commission of 
crime, where immediately preceding 
language in same paragraph stated that 
defendant was absent at time of offense. 
ryan vy. State, 12 S.E.2d 64, 191 Ga. 
243. 

In indictment of accessory before the 
fact to robbery by open force, it was 
not necessary to allege where acces- 
sorial acts were committed, since ac- 
cessory must be tried in county where 
the crime was committed. Code 19338, § 
27-1101.—Harris v. State, 12 S.H.2d 64. 
191 Ga, 243. 

Pa.Quar.Sess. An accessory before 
the fact may be indicted and tried as 
a principal, or as an accessory before 
the fact—Commonwealth v. Baer, 42 
Lack.Jur. 41. 


§ 300 

D.C.Ill. Where first three pages of 
indictment set forth conspiracy in gen- 
eral terms, allegations in 11 additional 
pages as to details of conspiracy could 
not be rejected as ‘“‘surplusage’, and 
indictment was required to be tested, 
on demurrer, by sufficiency of such al- 
legations.—U. S. v. Regan, 39 F.Supp. 

Ill. Where indictment charged lar- 
ceny of automobile and as matter of 
aggravation and for purpose of inflict- 
ing greater penalty alleged that de- 
fendant had been previously convicted 
of robbery and defendant was duly 
convicted of larceny of automobile, al- 
legation regarding matter in aggrava- 
tion could be rejected as surplusage 
since it did not constitute an element 
of the offense of larceny of automobile. 
Smith-Hurd Stats. ce. 38, § 602.—Peo- 
Rie v. Atkinson, 35 N.B.2d 58, 376 IIl. 


Ind. An indictment will not be held 
bad merely because it contains sur- 
plusage or repugnant allegations. Burns’ 
Ann.St, § 9-1127.—Sheets v. State, 30 
N.H.2d 309. 


Ky. An indictment charging wilful 
murder was’ not defective for reason 
that it contained a count under habitu- 
al criminal statute on ground that such 
count was surplusage and prejudicial 
to defendant’s rights, since under in- 
dictment, defendant might have been 
convicted of any of lesser degrees of 
homicide, and increased punishment 
prescribed by habitual criminal statute 
would have become applicable. Ky.St. 
§ 1130.—Smiddy v. Commonwealth, 152 
S.W.2d 949, 287 Ky. 276. 


Mo. Information’ which concluded 
with words “against the peace and 
dignity of the State, and contrary to 
Section No. 4020, R.S.1929”, substan- 
tially compliea with constitutional pro- 
vision that all indictments shall con- 
clude ‘against the peace and dignity 
of the State’, and the added words 
“and contrary to Section No. 4020, R. 
$.1929”, could be rejected as surplus- 
age and did not render the informa- 
tion bad. Mo.St.Ann. § 4020, p. 2827; 
Mo.St.Ann.Const. art. 6, § 38.—State vy. 
Ashworth, 143 S.W.2d 279. 

Mo. An insufficiently specifie charge 
as to taking of check in information, 
sufficient after verdict of conviction to 


¢ 


eharge robbery of money, may be 
treated as surplusage not invalidating 
information. Rey.St.1939, § 3952, Mo. 
St.Ann. § 3563, p. 8160.—State v. 
Biven, 151 S.W.2d 1114. 

N.Y.Co.Ct. A motorist who left scene 
of accident without reporting was prop- 
erly tried on a charge of violating sec- 
ond amendment to statute making it 
a misdemeanor for a motorist to leave 
scene of an accident without reporting 
to nearest olice station or judicial 
officer, notwithstanding that informa- 
tion charged motorist with failure to 
report “as soon as physically able’, 
since quoted words were merely sur- 
plusage and their use did not affect 
motorist’s rights or legality of proce- 
dure. Vehicle and Traffic Law, § 70, 
subd. 5-a.—People v. La Rock, 21 N.Y. 
$.2d 778, 174 Mise. 795. 

Tex.Cr.App. Where indictment 
charged that accused obtained posses- 
sion of a note secured by deed of trust 
from makers by virtue of bailment and 
that he did unlawfully and without 
consent of makers fraudulently con- 
vert the note and lien to his own use 
with the intent to deprive makers of 
the value thereof, averment that ac- 
cused appropriated deed of trust secur- 
ing the note was surplusage, since 
deed of trust was but an incident of 
the note and followed it.—Smith y. 
State, 148 S.W.2d 844. 
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Mich. Where information followed 
words of one section of statute in 
charging assavlt with a deadly weapon 
without intending to commit murder 
and. without intending to inflict great 
bodily harm less than murder, but con- 
cluded with a reference to another sec- 
tion of the statute, the concluding ref- 
erence to the section of the statute 
was mere surplusage, and the language 
of the information clearly informed 
accused of the charge against him, 
Pub.Acts 1931, No. 328, §§ 82, 84.— 
People v. Netzel, 294 N.W. 708, 295 
Mich, 353. 


§ 308 

C.C.A.Ark. Where count of indict- 
ment charging use of mails in further- 
ance of scheme to defraud by represent- 
ing that defendants had discovered and 
were applying, at their hospitals, a 
sure cure for certain diseases and_ ail- 
ments, charged the mailing of a C. O. 
D. parcel addressed to an individual, 
the contents unknown, the indefinite 
description of the matter mailed was 
ground for asking for a bill of par- 
ticulars. Cr.Code § 215, 18 U.S.C.A. 
338.—Baker v. U. S., 115 F.2d 533, cer- 
tiorari denied 61 S.Ct. 711, rehearing 
denied 61 8.Ct. 731. . 

C.C.A.I1l. The object of a “bill of 
particulars’ is to give the defendant 
notice of the specific charges against 
him and to inform him of the particu- 
lar transaction in question so that he 
may be prepared to make his defense. 
—U. S. v. Glasser, 116 F.2d 690, certio- 
rari granted Glasser v. U. S., 61 S.Ct. 
835, Ikretske v. U. S., 61_S.Ct. 835 and 
Oth van W. Or lolu iS. CU. | S30. 

C.C.A.Mo. Indictment for using the 
mails for purpose of executing a 
scheme to defraud by inducing victims 
to send money to defendants in pay- 
ment of correspondence courses clearly 
informed defendants of the nature and 
cause of accusation against them so 
that denial of bill of particulars was 
not an abuse of discretion. Cr.Code § 
215, 18 U.S.C.A. § 338.—Grell v. U. S., 
112 F.2d 861. 

C.C.A.Tenn, The purpose of a “bill 
of particulars” is to enable an accused 
to avoid surprise, and to enable him 
to prepare for trial—Hughes y. U. 8 
114 F.2d 285. 

C.C.A.Tex. Where indictment fully 
set out charges against defendants and 
record did not show that defendants 
were victims of surprise at trial, re- 
fusal to grant a bill of particulars 
was not error.—Chadwick v. U. 8., 117 
F.2d 902. 

The granting of a bill of particulars 
rests within sound discretion of Dis- 
trict Court, and in absence of a show- 
ing of abuse of discretion, its ruling 
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will not be disturbed on appeal.— 
Chadwick v. U. S., 117 F.2d 902. 

C.C.A.Wash. Where indictment al- 
leged existence and described in detail 
character of scheme to defraud, and 
each count specifically alleged date of 
mailing communication relied on as 
move in furtherance of enterprise, from 
which it appeared that prosecution was 
brought within limitation period, mo- 
tion for bill of particulars was properly 
denied as against contention. .that 
offense was based on scheme and arti- 
fice to defraud and that indictment did 
not reveal whether offense was barred 
by limitation. Cr.Code § 215, 18 U.S. 
rere § 338.—Lelles v. U. S., 120 F.2d 

D.C.D.C. The proper office of a “bill 
of particulars’? in criminal cases is to 
furnish accused further information re- 
specting the charge stated in the in- 
dictment when necessary to the prepa- 
ration of. his defense and to avoid 
prejudicial surnrise at the trial.—uU. S. 
v. U. S. Gypsum Co., 37 F.Supp. 398. 

D.C.D.C. In prosecution under in- 
dictment charging violation of Sherman 
Anti-Trust Act through conspiracy to 
fix uniform resale prices charged for 
gypsum wall board and gypsum plas- 
ter board by distributors of gypsum 
products who purchased their gypsum 
board requirements from manufactur- 
ers thereof, wherein acts charged to 
be illegal were sufficiently set out in 
the indictment, and wherein indictment 
alleged that individual defendants had 
authorized, ordered or done the acts 
charged to be illegal by the indictment, 
motion for bill of particulars request- 
ing government to specify the acts 
which each defendant did personally 
was denied on ground that to require 
further specification would eall for 
“evidentiary facts’. Sherman  Anti- 
EMUISCHA CLS Sd aeOe LOU ss CAS Sil mor 
—U. S. v. U. S. Gypsum Co., 37 F. 
Supp. 398. 


In prosecution under indictment 
charging violation of Sherman Anti- 
Trust Act, wherein the acts charged to 
be illegal were sufficiently set out in 
the indictment which alleged that. cer- 
tain individual defendants authorized, 
ordered or did acts charged to be il- 
legal in the indictment, the government 
was not required, on motion for bill 
.of ‘particulars, to specify acts which 
each defendant ordered or authorized 
and to identify and describe in respeet 
of each act authorized or ordered the 
means and method whereby each de- 
fendant authorized or ordered such act, 
since the motion called for ‘‘evidentiary 
facts” and the means and methods 
whereby corporate defendants acted 
were peculiarly within the knowledge 
of such defendants. Sherman Anti- 
Prust Acts $§ 1,093,259 Ui SiCsAy ss $e 3: 
rae S. v. U. S. Gypsum Co., 37 F.Supp. 


In prosecution under indictment 
charging violation of Sherman Anti- 
Trust Act through conspiracy to fix 
uniform resale prices charged for gyp- 
sum wall board and gypsum plaster 
board by distributors of gypsum prod- 
ucts who purchased their gypsum 
board requirements from manufactur- 
ers thereof, wherein indictment al- 
leged that substantial part of gypsum 
board produced by manufacturers was 


sold in interstate commerce to dis- 
tributors, motion for bill of particu- 
lars so far as it requested that the 


government specify percentage of gyp- 
sum board produced by each of the 
manufacturers during each year of the 
period covered by the indictment which 
it was claimed was sold to the distribu- 
tors was denied on ground that failure 
to furnish such information could not 
prejudicially surprise defendants. 
Sherman Anti-Trust Act §§ 1, 3, 15 U. 
§.C.A. §§ 1, 3.—U. S. v. U. S. Gypsum 
Co.. 87 F.Supp. 398. 

In prosecution under’ indictment 
eharging violation of Sherman Anti- 
Trust Act through conspiracy to fix 
uniform resale prices charged for gyp- 
sum wall board and gypsum plaster 
board, wherein indictment alleged that 
distributors of gypsum products resold 
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gypsum board purchased by them from 
raanufacturers in interstate commerce 
to dealers and consumers within Dis- 
trict of Columbia, motion for bill of 
particulars requiring government to 
state whether all or merely some of the 
distributors resold gypsum board in 
commerce between the states and Dis- 
trict of Columbia and, if the latter, 
which distributors so resold gypsum 
board was granted to the extent that 
the government had knowledge of such 
sales. Sherman Anti-Trust Act §§ 1, 3, 
15 U.S:C.AW $$" 1," 3:—U Sheva: 
Gypsum Co., 37 F.Supp. 398. 

Where method by which each of the 
defendants was claimed to have become 
a party to price-fixing combination and 
conspiracy, in violation of Sherman 
Anti-Trust Act, was sufficiently de- 
scribed in indictment, the government 
was not required to set out all of the 
circumstances attending the ultimate 
fact charged. Sherman Anti-Trust Act 
§§ 1, 3, 15 U.S.C.A. §§ 1, 3—U. S: v. 
U. S. Gypsum Co., 37 F.Supp. 398. 

In prosecution under indictment 
charging violation of Sherman Anti- 
Trust Act through conspiracy to fix 
uniform prices charged for gypsum 
wall board and gypsum plaster board 
by distributors of gypsum products, 
the defendants were entitled to re- 
quire the government to furnish in- 
formation within its knowledge and 
with such particularity as it could, 
concerning when each defendant be- 
came a party to the alleged combina- 
tion and conspiracy which covered a 
period of 11 years, or to furnish such 
other information as would enable 
each defendant by proper investigation 
adequately to prepare defense to the 
charge that such defendant became a 
party to the conspiracy. Sherman 
Anti-Trust Act §§ 1, 8, 15 U.S.C.A. 8§ 
1, 3—U. S. v. U. S. Gypsum Co., 37 
F.Supp. 398. 


In prosecution under indictment 
charging violation of Sherman Anti- 
Trust Act through conspiracy to fix 
uniform prices charged for gypsum 
wall board and gypsum plaster board, 
wherein indictment alleged that manu- 
facturers of gypsum board and dis- 
tributors of gypsum products acting in 
part through individual defendants 
were engaged in the conspiracy, and 
motion for bill of particulars requested 
that the government state whether any 
of the distributors acted in part 
through individual defendants and, if 
so. to name the distributors and the in- 
dividual defendants, the government 
was required to furnish such informa- 
tion in its possession concerning such. 
matters as would enable the defendants 
by proper investigation to prepare their 
defense. Sherman Anti-Trust Act §§ 1 
3,15 U.S.C.A. §§° 1, 3.—U, Saiyan eas 
Gypsum Co., 37 F.Supp. 398. . 

In prosecution under indictment 
charging violation of Sherman Anti- 
Trust Act through conspiracy to fix 
uniform resale prices charged for gyp- 
sum wall board and gypsum plaster 
board by distributors of gypsum prod- 
ucts who purchased their gypsum 
board requirements from manutactur- 
ers thereof, wherein indictment alleged 
that manufacturers from time to time 
advised distributors of fixed prices and 
changes therein, the government was 
required to furnish such information in 
its possession with respect to time 
and parties, or by other identification, 
as would enable defendants to prepare 
defense to the acts charged, unless 
information otherwise furnished was 
sufficient to enable defendants to pre- 
pare defense. Sherman Anti-Trust Act 
§§ 1, 8,°15 9 U.S.C.A. §§'4,3.—Un, Sih vi 
U. S. Gypsum Co., 37 P.Supp. 398. 

In prosecution under indictment 
charging violation of Sherman Anti- 
Trust Act through conspiracy to fix 
uniform prices charged for gypsum 
wall board and gypsum plaster board, 
provisions of indictment alleging that 
manufacturers of gypsum board and 
distributors of gypsum products inves- 
tigated and policed sales by distribu- 
tors and reported sales by distributors 
at prices at variance with fixed prices, 
were sufficiently clear in meaning and 


§ 308 Ath 
_ the government was not required, on 
motion for bill of particulars, to speci- 
fy what was meant by the word “po- 
_ liced” and whether it was intended to 
use such word synonymously with the 
word “investigated”. Sherman  Anti- 
Pe irust Act $s J, 3, 15 U.S:C,Al $$ "1,73. 
sry, is. Gypsum Co. 37H. 
Supp. 398. 


In prosecution under indictment 
charging violation of Sherman Anti- 
Trust Act through conspiracy to fix 
; uniform prices charged for gypsum 
wall board and gypsum plaster board 
by distributors of gypsum products 
who purchased their gypsum board 
requirements from manufacturers 
thereof, where indictment alleged that 
; _ manufacturers and distributors investi- 
gated and policed sales by distributors 
‘ and reported sales at prices at vari- 
ance with the fixed prices, bill of par- 
 ticulars calling for identification and 
description of acts and means by which 
manufacturers and _ distributors  in- 
_ vestigated and policed sales by _ dis- 
tributors and identification of each re- 
port of sales by distributors at vari- 
ance with fixed prices was denied as 
calling for ‘evidentiary facts’, not 
necessary to enable defendants to pre- 
pare their defense. Sherman _ Anti- 
‘Trust. Boe tie Sia) SUS DES Owe tient cy 
a au: S. v. U. S. Gypsum Co., 37 F.Supp. 
In prosecution under 
charging violation of ‘Sherman Anti- 
Trust Act through conspiracy to fix 
uniform resale prices charged for gyp- 
; sum wall board and gypsum plaster 
board by distributors of gypsum prod- 
-. ucts who purchased their gypsum 
board requirements from manufactur- 
ers thereof, the government on motion 
for bill of particulars was required to 
urnish information in its possession 
concerning time, parties, etc., as would 
enable defendants by proper investi- 
gation to prepare defense to acts re- 
ferred to in certain paragraphs of in- 
e dictment unless information furnished 
in response to other paragraphs was 
sufficient to do so. Sherman. Anti- 
we Drust, Act §§ 1, 3; 15 U.S.C.A. §§ 1, 3. 

Weise y.iUe 1s. Gypsum Co., 37, BE. 


te i In prosecution for violat- 
ing Sherman Anti-Trust Act by com- 
® _ bining and conspiring to establish and 
maintain high, uniform and noncom- 
petitive prices for perforated gypsum 
Hath and by selling such product in 
interstate commerce to dealers and con- 
umers, at the noncompetitive prices, 
indictment sufficiently informed  de- 
‘fendants concerning method by which 
each defendant became a party to 
the alleged conspiracy and defend- 
ants were not entitled, on motion 
for bill of particulars, to further in- 
formation concerning such matters, 
Sherman Anti-Trust Act §§ 1, 3, 15 
U.S.C.A. §§ 1, 3.—U. S. v. Certain-Teed 
Products Corporation, 37 F.Supp. 406. 
In prosecution for violation of Sher- 
man Anti-Trust Act, wherein indict- 

ment sought to show that defendants 
had actual knowledge that a certain 
patent involved was void, the govern- 
ment on motion for bill of particulars 
was required to furnish such informa- 
tion in its knowledge with respect to 
time and parties, or by other means 
of identification as would enable the 
defendants by proper investigation to 
prepare their defense. Sherman Anti- 
Pirust Act §§ 1,3, 15 U.S.C.A. §§-1,, '3: 
8S. v. Certain-Teed Products Cor- 
poration, 37 F.Supp. 406. 


In prosecution for violation of Sher- 
man Anti-Trust Act by conspiring to 
establish and maintain noncompetitive 
prices for, perforated gypsum lath and 
by selling such product in interstate 
commerce to dealers and consumers, at 
the noncompetitive prices, wherein in- 
dictment charged that a certain patent 
under which defendants were licensed 
was invalid and that the patent licenses 
were used in the carrying out of the 
conspiracy, the government, on motion 
for bill of particulars, requesting more 
particular identification of prior art, 
was required to furnish such informa- 
tion within its knowledge as would 
by proper investigation on the part of 
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indictment: 


* vi * Pig A rh 7 
defendants'accomplish the identifica 
of the prior art. 
Act_§§ 1, 8, 15) USCA’ $$ 1) 3.—U. SS. 
v. Certain-Teed Products Corporation, 
37 F.Supp. 406. - 
D.C.La. In prosecution of Governor, 
Chairman of State Highway Commis- 
sion and individual connected with mo- 
tortruck company for using the mails 
in furtherance of scheme to defraud 
the state in the sale of motortrucks, 
motions for bills of particulars to re- 
quire the United States to inform de- 
fendants as to how and in what way 
described drafts, one of which was 
signed by motortruck company, by in- 
dividual connected therewith, and one 
of which was drawn by cashier of one 
bank in favor of another bank, figured 
in prosecution, and what relationship 
such drafts bore to alleged scheme and 
artifice of the defendants to defraud, 
would be granted.—U. S. v. Leche, 34 
F.Supp. 982. 


D.C.La. An indictment charging 
perjury before a grand jury was not 
defective because the testimony given, 
although taken down by a stenogra- 
pher was not quoted verbatim in ques- 
tion and answer form, and defendant 
was not entitled to bill of particulars 
on ground that indictment was vague 
because the questions and _ answers 
were not given.—U. y. Cason, 39 
F.Supp. 731. 

In prosecution for perjury before a 
grand jury, indictment charging that 
matter under investigation before 
grand jury was whether defendant had 
solicited subscriptions for political 
purposes and that defendant after be- 
ing properly sworn had falsely stated 
that he had not handled subscription 
blanks to a political paper, that de- 
fendant again committed perjury by 
swearing that he had not instructed 
employees of his department in matter 
of soliciting such subscriptions was 
sufficient without furnishing of a bill 
of particulars. Cr.Code, § 118, 18 U. 
S.C.A. § 208+U. S. vy. Cason, 39 F. 
Supp. 731. 


D.C.N.Y. Those indicted for 
spiracy to violate the Fair 
Standards Act were not entitled to have 
granted demands for particulars re- 
quiring the time and place of the for- 


mation of the conspiracy and all acts. 


of the coconspirators tending to con- 
nect each of them to the alleged con- 
spiracy, and the names of those stated 
in the indictment as being “to the 
Grand. Jurors unknown,” but the goy- 
ernment, if it should desire to intro- 
duce proof concerning the names of 
persons uncovered by pretrial investi- 
gation, should give the name and 
address to defendants at least 24 hours 
before proof should be offered. Fair 
Labor Standards Act of 1938, 29 U.S. 
C.A. § 201 et seq.—U. S. v. Van Wage- 
nen-Sager, Inc,. 34 F.Supp. 735. 


D.C.N.Y. A defendant charged in 
indictment with violating Bankruptcy 
Act by making fraudulent transfers 
was entitled to bill of particulars stat- 
ing the date as nearly as might be 
given of each transfer which was 
claimed to be fraudulent and sufficient 
information to identify transfers. 
Bankr.Act § 29, sub. b(6), 11 U.S.C.A. 
§ 52, sub. b(6).—U. S. v. Gale, 35 F. 
Supp. 659. 

Where indictment in prosecution for 
violating Bankruptcy Act by making 
fraudulent transfers stated that —gov- 
ernment was proceeding under law in 
effect since September 1938, govern- 
ment would be required to state under 
what statute prosecution was laid be- 
tween January 1, 1937, the date of 
earliest transfer and September, 1938. 
Bankr.Act § 29, sub. b(6), 11 U.S.C.A. 

52, sub. b(6).—U. S. v. Gale, 35 F, 


upp. 659. 

D.C.Wash. Bills of particulars 
which would require government to 
disclose the details of its evidence be- 
fore trial would be denied where in- 
dictment was sufficiently detailed and 
comprehensive.—U. S. vy. Associated 
Plumbing & Heating Merchants, 38 F. 
Supp. 769. 

Ark. An 


indictment chargin th 
defendants felon 


willfully and _ feloniously 


tior “tf e = d 
Sherman Anti-Trust — to 


town of Par 1 

as ine Cocke g Stor 
property of two named perso 
others, and burned the building and it 
contents, was sufficiently definite to put 
defendants on notice that they were ~ 
charged with arson by burning the 
building and the drug store. and the 
trial court did not err in denying de- 
fendants’ motion to make the informa- 
tion more definite and certain, even 
if the motion should have been treated 
as one to compel the state to file a 
bill of particulars under statute. Pope’s 
Dig. §§ 3045, 3851.—Bennett v. State, 
144 S.W.2da 476. 

Conn. Motions for more _ specific 
statements were addressed to the trial 
judge’s discretion.—State v. Hayes, 18 > 
A.2d 895, 127 Conn. 543. 

Minn. The statute making the ob- 
taining of signatures by false pre- 
tenses a punishable offense, does not 
require an information to set out the 
specific documents whereby the signa- 
tures were obtained, if such documents 
are described in general terms, but de- 
fendant has the right to demand a 
bill of particulars, unless the docu- 
ments are in his possession. Mason’s 
Minn.St.1927, §§ 10386, 10639-10642, 

ecg v. Gottwalt, 295 N.W. 


Mont. Generally when an indictment 
does not clearly set forth the charge 
against accused, accused may move for 
a bill of particulars for specification of 
the acts on which the prosecution in- 
tends to rely, and such motion will be 
granted whenever it appears to be nec- 
essary to enable accused to meet the 
charge against him.—State ex rel. 
Wong Sun v. District Court of First 
Judicial Dist. in and for Lewis and 
Clark County, 113 P.2d 996. 

: The giving of a bill of particulars 
in a criminal case is not required by 
statutory law of Montana since repeal 
of the prohibition law, but the right 
to demand a bill of particulars exists 
by virtue of constitutional provisions, 
giving the accused the right to ‘“de- 
mand the nature and cause of the 
accusation” where the information fails 
to furnish necessary particulars. Laws 
1927, Append. p. 603; Const.Mont. art. 

4 FEE ; U.8.C.A.Const. Amend. 6.— 
State ex rel. Wong Snn y. District 
Court of First Judicial Dist. in and for 
Lewis and Clark County, 113 P.2a 996. 

A motion for a bill of particulars in 
a criminal proceeding does not chal- 
lenge the sufficiency of the information 
to state an offense, and hence accused 
by entering a plea of not guilty did 
not ‘waive’ his right -to thereafter 
demand a bill of particulars. Const. 
Mont. art. 3, § ;_ U.S.C.A.Const: 
Amend. 6.—State ex rel. Wong Sun vy. 
District Court of First Judicial Dist. 
in and for Lewis and Clark County, 113 
P.2d 996. 

Mont. Since offense denounced by 
statute making the practice of medi- 
cine without a license punishable as 
a misdemeanor may be committed in 
any one of several different ways, 
where information merely charged that 
accused in a designated county on or 
about a specified day willfully, know- 
ingly and unlawfully practiced medi- 
cine without first having obtained a 
certificate as provided by law, accused 
was entitled to a bill of particulars 
specifying act or acts upon which 
state relied, as constituting the prac- 
tice of medicine, or at least which 
portion of statute he was accused of 
violating. Rev.Codes 1935, § 3122; 
Const.Mont. art. 3, § 16; U.S.C.A.Const. 
Amend. 6.—State ex rel. Wong Sun v. 
istrice Court of First Judicial Dist. 
in an or Lewis and Clark Count 
113 P.2d 996. Wey 

N.Y¥.Co.Ct. Indictment charging for- 
gery was sufficient to confer jurisdic- 
tion notwithstanding that there were 
allegedly several forged checks very 
much alike uttered by associate of ac- 
cused on same day, and that failure 
to exhibit check covered by indictment 
to accused at time of arraignment was 
in effect a denial of a request for a 


a 


r 
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_ Pa.Super. If an indictment charging 
felonious rape did not furnish sufficient 


Me 


city and county aforesaid, di 


information to enable defendant to ek 
pare his defense, his remedy was 
motion for bill of particulars. 18 P.S. 
§ 2261.—Commonwealth vy. Stephens, 17 
A.2d 919, 143 Pa.Super. 394. 
Pa.Quar.Sess. The defendant is not 
entitled to a bill of particulars, since it 
appears that he has access to the in- 
formation filed of record in this case, 
which contains the following statement: 
“That one Wm. C. Dickinson on or 
about the 13th day of April 1938, in the 
receive 
from deponent the sum of $75.00 for 
which sum he was to furnish for her 
certain cemetery markers within a 
reasonable time after the said payment 
to him of the $75.00; that he did fail 
or neglect to furnish and has not as yet 
furnished the said markers; that the 
deponent has at divers times since Apr. 
13, 1938 requested and demanded the 
return of the $75.00 which she is prop- 
erly entitled to receive and have and 
that the said Wm. C. Dickinson has re- 
fused or neglected to return the said 
money and has fraudulently converted 
the same to his own use and benefit or 
to the .use and benefit of others 
* * *”* The defendant has sufficient 
particulars of the offenses charged to 
enable him to prepare his defense.— 
Taemonwcalin v. Dickinson, 50 Dauph. 


Pa.Quar.Sess. A defendant who was 
indicted on a charge of procuring, with 
intent to prevent a free and pure elec- 
tion, signatures to nomination papers 
of the Communist Party by making 
false representations to the persons who 
signed the petitions, filed a motion for 
a bill of particulars, averring that the 
indictment does not furnish sufficient 
particulars as to the offense with which 
he is charged and that the nature of 
the false pretences and the names of 
the persons to whom each particular 
false pretense was made should be giv- 
en, The indictment set forth that the 
defendant represented to some of the 
signers that the petitions were to pro- 
cure the reelection of President Roose- 
velt, that they were to keep the United 
States out of war, that they were to 
raise the wages paid by the W. P. A, 
and that they were to increase help for 
those on relief. In the District Attor- 
ney’s answer to the motion, he added 
two further misrepresentations which 
had been made by the defendant, to 
the effect that the petitions were to ex- 
pedite the payment of pensions, and 
that they were to provide facilities for 
recreational and _ religious purposes. 
The District Attorney also set forth 
that the names of the persons to whom 
the false statements were made are 
among those written on the nomination 
papers of the Communist party filed 
with the Secretary of the Common- 
wealth on or before April 1, 1940 and 
marked for identification by said De- 
partment with the numbers 232, 234, 
and 236. Held, that the motion for a 
bill of particulars must be dismissed.— 
Commonwealth v. Weiner, 49 Dauph. 
431. 


Wash. Denial of defendant’s motions 
to make information more definite and 
certain and for a bill of particulars 
was not error where there were no 
facts which the state, by bill of par- 
ticulars, or by making information 
more definite and certain, could have 
furnished defendant that were not al- 
ready in defendant’s mind, and the 
state’s case was based upon defend- 
ant’s confession and admissions.—State 
y. Anderson, 116 P.2d 346. 
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C.C.A.Ill. The effect of a “bill of 
particulars” is to limit the evidence to 
transactions set out in the bill of par- 
ticulars, but the prosecution is not 
required to specify in the bill all the 
evidence it will produce in support of 
the’ charges against accused, and, 
where the issue is whether the accused 
is guilty of a general conspiracy, it is 


iy 
‘spiracy charged 


way connected 


F.2d 690, certiorari granted Glasser v. 

U. S., 61 S.Ct. 835, Kretske v. U. S., 61 

ee 835 and Roth v. U. S., 61 S.Ct. 
Ds e 


In conspiracy prosecution, bill of 
particulars was sufficient to apprise 
defendants that ‘a proffer of evidence 
would be made concerning particular 
overt acts relating to the conspiracy 
charged, and evidence concerning the 
acts was properly admitted, especially 
where, in the order directing the United 
States to file a bill of particulars, the 
United States’ right to offer additional 
evidence was reserved.—U. S. v. Glass- 
er, 116 F.2d 690, certiorari granted 
Glasser v. U. S., 61 S.Ct. 835, Kretske v. 
U. S.,\61.S8.Ct. 835 and Roth v. U. S., 61 
SiCts 835. 

Fla. In prosecution of county tax 
collector for embezzlement, bill of par- 
ticulars filed by state specifying money 
received by defendant as county tax 
collector for the state and for the 
county in payment of personal prop- 
erty taxes for the year 1937 by a 
named corporation was _ sufficient.— 
Daugherty v. State, 197 So. 501, 143 
Fla. 578, certiorari denied Dougherty 
v. State of Florida, 61 S.Ct. 44, rehear- 
ing denied 61 S.Ct. 131. 

Utah. «a bill of particulars may not 
set out a different crime than that 


charged in the information.—State vy. 
Hill, 116 P.2d 392. 
§ 310 
C.C.A.Ill. The effect of a ‘bill of 


particulars” is to limit the evidence to 
transactions set out in the bill of par- 
ticulars, but the prosecution is not 
required to specify in the bill all the 
evidence it will produce in support of 
the charges against accused, and, 
where the issue is whether the accused 
is guilty of a general conspiracy, it is 
competent to prove distinct overt acts 
in any way connected with the con- 
spiracy charged.—U. S. v. Glasser, 116 
F.2d 690, certiorari granted Glasser vy. 
W.7S5,,61 S.Ct: °835, skKretske v.ieU. Ss 
Pee e 835 and Roth v. U. S., 61 S.Ct. 

In. An. “indictment”, which is the 
charge, cannot be helped by a bill of 
particulars.—People v. Flynn, 31 N. 
H.2d 591, 375 Ill. 366, affirming 27 
N.E.2d 669, 305 Ill.App. 619. : 

Mass. An indictment must be read 
with specifications which become a part 
of the “record’.—Commonwealth vy. 
Albert, 29 N.H.2d 817. 

N.C. A bill of particulars will not 


supply any matter required to be 
charged in the indictment as an in- 
gredient of the offense. Code 1939, § 


4613.—State v. Wilson, 12 S.H.2d 654, 
Buse INCOME COD. 

Ohio App. In murder _ prosecution 
against inmate of boys’ industrial 
school for killing school employee in 
charge of tailor shop where inmate 
was employed, the admission of docu- 
ment signed by inmate that he ob- 
tained iron bar from tool bin in’ back 
of tailor shop to hit the employee was 
not error because in bill of particulars 
furnished by prosecuting attorney such 
statement or confession was not recited 
where inmate did not comply with 
statute governing production or inspec- 
tion of written documents. Gen.Code, 
§ 11552.—State v. Lee, 34 N.H.2d 985. 
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Til. It is proper to name two or 
more persons as joint defendants in 
same count of an indictment where all 
acting as principals committed the 
same offense and where an offense has 
been committed by one or more per- 
sons acting as principals and others 
by affirmative act advised, encouraged, 
aided and abetted its commission, all 
are liable under statute as principals 
and may be jointly indicted. Smith- 
Hurd Stats. c. 38, § 582.—People v. 
Sink, 30 N.H.2d 40, 374 Il. 480. 

Ky. An indictment of four persons 
in statutory language for shooting and 
wounding another was not demurrable 
on ground that since only one person 
could have fired shot, only one could 
be convicted, in view of statute pro- 
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¢ - prosecuted and convicted - 
U. S.-v. Glasser, 116 


prosecute delinquents for crimes, — 
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principal. Ky.St. 1128 
Bradley v. Commonwealth, 1 
819, 284 Ky. 340 - 

31 


C.C.A.Iowa. Two officers of commo 


with conspiracy and violations of H 
rison Anti-Narcotic Act and Narco 
Drugs Import. and Export Act, th 
was no “misjoinder’ of parties or 
fenses in indictment. Harrison An 
Narcotic Act, 26 U.S.C.A. Int.Rev.Co 
§§ 2553, 2554; Narcotic Drugs Impo 
and Export Act, § 2, 21 U.S.C.A. § 174. 
—Chadwick v. U. S., 117 F.2d 902. 

_ Cal.App. Persons alleged to have 
jointly committed murder and robbery | 
of one person and robbery of another | 
were properly charged with all such — 
crimes in same indictment.—People 
Kaye, 111 P.2d 679. ; 


§ 315 ' 
C.C.A.N.J. Unknown conspirators 
may be indicted along with named — 
conspirators.—U. 8S. yv. Harrison, 121 
F.2d 930. \ ae 
§ 321 y 
C.C.A.Il. An indictment ch 


conspiracy to defraud United State 
and concerning its governmental f - 
tion to be honestly and faithfully rep- 
resented in courts of United States by 
an Assistant United States Attorney 


bh 


_ 


from corruption, dishonesty, and in 
proper influence, and alleging that o 
of defendants was an Assistant Unite 
States Attorney and that money wa 
solicited and used to influence him in 
the exercise of his official functi 
charged merely a conspiracy to de- — 
fraud United States, and was not ‘“‘du- — 
plicitous”. Cr.Code § 37, 18 U.S.C. ' 
§ 88.—U. S. v. Glasser, 116 F.2d 69 
certiorari granted Glasser v. U. S., 61 
S.Ct. 835, Kretske v. U. S., 61 S.Ct. 83: 
and) Roth yv..U. S., 6108. Cty $35. aime 

C.C.A.La. In prosecution for using 
mails in furtherance of scheme to de- 
fraud State of Louisiana in sale of m 
tortrucks to Louisiana, indictment w. 
not demurrable for “duplicity” becaus 
of allegation that scheme contemplate 
two purchases and extended over lon 
period of time——Leche vy. U. S., 
F.2d 246, affirming U. S. v. Leche, 34 _ 
F.Supp. 982. ae 

D.C.Wis. The joinder of two or 
more crimes in a single count of an 
indictment makes the indictment “du- 
plicitous” and an objection on tha 
ground, if promptly made, is fatal 
it—U. S. v. Buerk, 38 F.Supp. 409. 

Ark. An information charging that 
defendants wrongfully and feloniously 
burned ‘and destroyed a certain drug 
store and the property of two named ~ 
persons and others and burned the 
said building and its contents was not — 
bad for duplicity, where fire destroyed 
one named person’s stock of goods 
housed in building, and building be- 
longing to other named person, though 
not destroyed, was materially dam- 
aged by the fire. Pope’s Dig. § 3045. 
—Bennett v. State, 144 S.W.2d 476. 

Ark. An information charging pan- — 
dering and describing manner in which 
offense was committed was not de- 
fective as charging two _ offenses. 
Pope’s Dig. §§ 8389, 4007.—Malone vy. 
State, 152 S.W.2d 1019. 

Ga. It is permissible to join differ- 
ent grades of the same offense in the 
same indictment in a_ single count. 
Code 1933, § 27-701.—Harris vy. State, 
12 S.H.2d 64, 191 Ga. 243. 

Ga. An indictment charging defend- 
ant “with the offense of accessory be- 
fore the fact to robbery by open 
force’, and subsequently alleging that 
erime was committed “unlawfully 
* * * and vyiolently by open force 


eo 


Cnn! 


<A 
if 


and violence and by intimidation”, was 
not improper as charging two different 
grades of same offense, namely rob- 
bery by open force and robbery by 
intimidation. Code 1933, § 27-701.— 
Sy a v. State, 12 S.E.2d 64, 191 Ga. 


Ind. Where affidavit charging defend- 

ant with conspiracy to have and pro- 
cure codefendants to testify falsely, 
alleged all facts necessary for a charge 
of conspiracy to commit perjury but 


as insufficient as a charge of con- 
iracy to commit subornation in that 
_ codefendants were named as principals 
and were in effect charged with hay- 
_ ing been parties to a conspiracy to pro- 
eure themselves to commit perjury, af- 
 fidavit was not bad for ‘‘duplicity” as 
charging two offenses in the same 
yf, count. Burns’ Ann.St.1933, 10-3803.— 
_ Pollard v. State, 29 N.H.2d 956. 
+ Ky. An indictment, charging defend- 
ant with crime of maliciously cutting 
another with intention to kill and lesser 
offense of stabbing another in sudden 
j ay or in sudden heat and passion, 
igs not duplicitous. Ky.St. §§ 1166, 
1242.—Ewers v. Commonwealth, 146 S. 


hree conspired to commit the crime, 
as not “duplicitous” or otherwise 
defective on ground that indictment, 
addition to charging a_ breaking 
to the store and the taking there- 
m of merchandise, also charged an 
nse denounced by statute making 
ar a felony for two or more persons 
to conspire to do a felonious act, since 
: indictment did not purport to 
- eharge the offense denounced by that 
j atute, and the reference to the con- 
spiracy was only to state how offense 
charged was committed, and the man- 
mer of consent thereto by each of 
the three participants. Ky.St. 
41a-1—Haynes v. Commonwealth, 
0 S.W.2d 925, 286 Ky. 360. 

In prosecution under Blue Sky 
indictment which alleged that 


in alleging that defendant unregistered 
r dealer sold ‘‘a document of title to or 
certificate of interest in” realty, since 
e alternatives were descriptive of 
mly one thing, there were no contra- 
_ dictory terms, and only one offense 
was alleged. Rey.St.1930, ce. 57, § 162; 
: § 165, as amended by Pub.Laws 1933, 
-@. -240.—State v. Cushing, 15 A.2d 740. 


Md. A count of an indictment is 
bad as “double” if it charges the tra- 
verser with two or more offenses.— 
Romans vy. State, 16 A.2d 642, 178 Md. 
588, certiorari denied Romans vy. State 
of Maryland, 61 S.Ct. 732. 


Md. An indictment charging that 
detendants attempted and conspired 
with each other, and with each other 

and with certain other persons to ob- 
_ struct and impede the due administra- 
tion of justice by attempting and en- 
_deavoring to influence a witness to 
leave the city and not return until 
_ after the trial of a criminal case was 

not bad for duplicity, where every one 
iv of the several counts was a statement 
: of the offense followed by particulars 
a in plain and unambiguous language. 
Code 1939, art. 27, § 30.—Romans y. 
State, 16 A.2d 642,'178 Md. 588, certi- 
aa orari denied Romans y. State of Mary- 
; land, 61 S.Ct. 732. 
a That an offense stated may come 
h within either the particular or general 
J terms of the denunciation of a crimi- 
n nal statute does not split the offense 
é into separate offenses.—Romans _ yv. 
State, 16 A.2d 642, 178 Md. 588, certi- 


wha 


t 


orari denied Romans v, State of M 
land, 61 S.Ct. 732. — BE ae 
Minn. In prosecution under statute 
punishing the obtaining of signatures 
by false pretenses, information did not 
charge more than one offense because 
it alleged that two mortgages and two 
notes were obtained by same means in 
one transaction. Mason’s Minn.St.1927, 
i era ie v. Gottwalt, 295 N.W. 


Mo. It is permissible for an infor- 
mation to charge burglary and larceny 
in one count where larceny is com- 
mitted in connection with burglary, 
and in such instance punishment for 
larceny is as for grand larceny regard- 
less of value of thing stolen. Rev.St. 
1939, § 4448, Mo.St.Ann. § 4056, p. 
2854.State v. Hurt, 149 S.W.2d 61. 

N.C. Generally, a bill of indictment 
which charges two offenses in the same 
count is bad for “‘duplicity’’, but there 
are exceptions arising out of the rela- 
tion of the offenses in the count to 
each other and to the single transac- 
tion or series of transactions which 
grow out of one concatenated design.— 
sacs v. Dale, 12 S.H.2d 556, 218 N.C. 
2 


N.C. Bill of indictment containing 
a count which recited’ conspiracy to 
defraud and crime of defrauding was 
not “duplicitous”, and therefore mo- 
tion to quash the bill or require state 
to elect upon which crime it would 
seek conviction was properly denied.— 
Bae vy. Dale, 12 S8.H.2d 556, 218 N.C. 

Generally, a count of an indictment 
is not “duplicitous” because it both 
recites conspiracy to commit a criminal 
offense and also describes crime which 
was its consummation, especially where 
conspiracy relates to statutory crimes 
which grow out of facts of the con- 
spiracy and were connected with it as 
overt acts in its accomplishment.— 
ean v. Dale, 12 S8.H.2d 556, 218 N.C. 
625. 


Pa.Super. Generally a count in an 
indictment which joins two or more 
distinct crimes or offenses is bad for 
“duplicity”.—Commonwealth vy. Doran, 
20 .A.2d 815, 145 Pa.Super. 173. 

Pa.Super. “Burglary” involves the 
intended commission of some _ other 
offense, and a count charging that 
crime together with larceny of the 
goods and chattels in consummation 
of the purpose for which entry was 
made, is good, and the accused may be 
convicted and sentenced for the larceny 
alone.—Commonwealth vy. Doran, 20 A. 
2d 815, 145 Pa.Super. 173. 


Tex.Cr.App. Where several ways by 
which an offense may be committed are 
set forth in a statute and are em- 
braced in the same general definition 
and punishable in same manner and 
not repugnant to each Other, they are 
not distinct offenses, but only different 
phases of same offense and may be 
charged conjunctively in one count of 
an indictment.—Griffith v. State, 148 S. 
W.2d 429, rehearing overruled 149 S.W. 
2d 586. 

An indictment, charging that hus- 
band at certain time and place did 
willfully desert, neglect, and refuse to 
provide for the support and mainte- 
nance of his wife who was in neces- 
sitous circumstances, properly charged 
an offense under statute, and was not 
“duplicitous” notwithstanding that dif- 
ferent ways of committing the offense 
were alleged. Vernon’s Ann.P.C. art. 
602.—Griffith v. State, 148 S.W.2d 429, 
rehearing overruled 149 S.W.2d 586. 


Tex.Cr.App. An indictment charging 
that accused made an assault upon 
prosecutrix, a female under the age of 
18 years, and did “then and there 
ravish and have carnal knowledge of’ 
prosecutrix, who was not the wife of 
the accused, was not subject to a mo- 
tion to quash on ground that it was 
“duplicitous”.—Lamar vy. State, 149 §. 
W.2d 89. 

Tex.Cr.App. Duplicity is not a 
“fundamental error” in an indictment, 
and does not render it void but voida- 
ble.—Villalva v. State, 151 S.W.2d 222. 

Tex.Cr.App. The Court of Criminal 
Appeals does not approve of form of 


_ burglary 


of theft.—Vi - 
222 a 


Wash. An information charging ac 


cused with larceny of a sanding ma- — 


cifine of value of $100 by false repre- 

tations, with intent to deprive own- 
er of its use and also charging accused 
with having obtained the sanding ma- 
chine as bailee or trustee with intent 
to deprive and defraud the owner, was 
not ‘duplicitous’ on ground that it 
charged accused with the crimes of lar- 
ceny and embezzlement, but properly 
charged crime of larceny in different 
ways. Rem.Rev.Stat. § 2601(1, 3).— 
State v. Harrison, 108 P.2d 327. 

Wash. An information charging de- 
fendant with premeditated murder and 
homicide while engaged in a burglary 
or robbery was proper and not ‘‘du- 
plicitous’’, and information was not 
defective in not stating in detail the 
facts and elements of burglary or rob- 
bery uvon which crime of murder in 
first degree was charged under stat- 
ute. Rem.Rev.Stat. § 2392, subd. 3.— 
State v. Anderson, 116 P.2d 346. 


§ 323 

Ala.App. An indictment charging a 
forgery of the name of one, Dill, and 
another to an appeal bond, and charg- 
ing the forgery of the name of one, 
Hester, was not demurrable as charg- 
ing two separate offenses, notwithstand- 
ing that it was not alleged that both 
forgeries were at the same time. Code 
1928; § 4121, RE 4556, form 62.— 
Terry v. State, 19 o. 44, certiorari de- 
nied 197 So. 46. 

An indictment for forgery of an ap- 
peal bond was not demurrable as charg- 
ing two separate offenses in that the 
first part charged forging, and the sec- 
ond part, uttering the bond, nor was 
indictment demurrable because it was 
not alleged that defendant uttered the 
bond knowing it was forged, and be- 
eause the different counts in indictment 
were not numbered. Code 1928, § 4121, 
and § 4556, form 62.—Terry v. State, 
tk So. 44, certiorari denied 197 So. 


Wash. An information which accus- 
es a defendant of killing of a human 
being with a premeditated design to 
effect death and while engaged in the 
commission of a robbery is not “du- 
plicitous” because it charges but one 
crime, murder in the first degree, and 
the reference to robbery is only inci- 
dental to and descriptive of such crime. 
Rem.Rey.Stat. § 2392.—State v. Barton, 
105, P.2d:63. 

See Rex v. Anderson & Teskey [1941] 
1 Dom.L.R. 346, 
§ 324 
C.C.A.Ga. Indictment charging de- 
fendants with conspiring to violate the 
federal internal revenue statutes, to 
possess, transport, transfer, buy and 
sell large quantities of non-tax paid 
liquor, to remove, deposit and conceal 
large quantities of non-tax paid liquor, 
to carry on business of wholesale and 
retail liquor dealer without having 
paid tax, and to carry on business of 
distiller without giving bond with in- 
tent to defraud the United States, was 
not ‘duplicitous’, since the offenses 
charged were all of the same class and 
were all violations of the internal rey- 
enue statute, 26 U.S.C.A.Int.Rey.Code, 

§ 2803.—West v. U. S., 113 F.2d 68. 

C.C.A.La. An indictment charging 
use of mails to defraud and charging 
defendant with scheming to defraud 
the state of Louisiana, its educational 
institutions and taxpayers out of a 
certain amount of money by fraudu-» 
lently increasing contract price to be 
received by contractors for construct- 
ing certain public buildings and by 
filing and collecting a claim for ficti- 
tious extra work charged but one 
“scheme’”’ to defraud where, although 
two fraudulent overcharges were made 
approximately a€ year apart, it ap- 
peared from evidence that transactions 
of which complaint was made were 
separate steps in execution of one sys- 
tematic plan to defraud. Cr.Code’ §$ 


87, 215, 18 U.S.C.A. ity) 88, 338.—Weiss — 


v. U. S., 120 F.2d 472, 


; 
: 


C.C.A.Wash. Where indictment for 
violation of postal fraud statute, the 
Securities Act and for conspiracy 
charged that defendants devised a 
scheme to defraud by sale of fraction- 
al parts of practically worthless oil 
leases, that after selling as many as 
possible of the lease units defendants 
would further “reload” the investors by 
selling them shares of stock of cer- 
tain companies and that when de- 
fendants should find investors with 
more money than they could be in- 
duced to invest in the lease and stock, 
defendants would endeavor to borrow 
money from the investors on notes 
which defendants did not intend to 
pay, the indictment was not objec- 
tionable on ground that it was ‘“du- 
plicitous” in that each count charged 
three separate schemes to defraud. 
Cr.Code, §§ 37, 215, 18 U.S.C.A. §§ 88, 
338; Securities Act of 1933, § 17(a) 
(1), 15 U.S.C.A. § 77q.—Simons v. U. 
Si, 119 F.2d 539; 

In determining whether a criminal 
charge drawn under the postal fraud 
statute is bad for duplicity, it is nec- 


essary to differentiate between the 
scheme to defraud and the means 
adopted to effectuate it and if the 


charge sets forth more than one scheme 
to defraud it is ‘duplicitous’ but if 
there is but one general scheme to 
defraud. and numerous means for ef- 
fectuating it, the charge is not bad 
for duplicity. Cr.Code, § 215, 18 U. 


$.C.A. § 338.—Simons v. U. S., 119 F. 
2d 539. 
D.C.La. In prosecution of Governor, 


Chairman of State Highway Commis- 


sion, and individual connected with 
motortruck company for using the 
mails in furtherance of an alleged 


scheme to defraud the state in the sale 
of motortrucks to the state, indictment 
was not demurrable on ground of ‘‘du- 
plicity,’ because it charged two sales 
of trucks separated in point of time 
about a year, where indictment charg- 
ed that defendants entered into a 
scheme to sell trucks to the state at 
prices which were higher than the or- 
dinary prices, in order to realize prof- 
its for themselves, since the two sales 
were part of the same scheme.—U. §. v. 
Leche, 34 F.Supp. 982. 

Cal.App. Hach of five counts of an 
indictment charging defendants in 
language of statute with unlawfully 
throwing, dropping, pvuuring, deposit- 
ing, releasing, discharging, or expos- 
ing injurious and offensive acid in 
places of business charged but the 
single offense of putting a substance 
which is injurious to person or prop- 
erty or is offensive to the senses in 
designated places, since the grava- 
men of the offense is the putting of 
the substance in a place of public 
assemblage, and the means employed 
is wholly immaterial. Pen.Code, §§ 
375 (1, 4), 950, 951, 952, 954.—People 
v. Black, 113 P.2d 746. 

Tex.Cr.App. An information charg- 
ing that ‘accused maintained and op- 
erated a common nuisance in a certain 
building, in that whisky was _ kept, 
stored, sold and bartered in violation 
of the laws of the state, in such house, 
etc., and in addition alleging that ac- 
eused kept, stored, sold and bartered 
whisky on the premises on two other 
certain dates, was not defective as be- 
ing “duplicitous,” since maintaining a 
nuisance is a “continuing offense’ and 
it may be alleged to have been kept 
and maintained on a day named and 
on divers other days and times prior 
to the indictment. Vernon’s Ann.P.C, 
art. 666—29.—Commander vy. State, 143 
S.W.2d 953. 


§ 325 
Ind. Although pleading of separate 
and distinct offenses, created by sep- 
arate and distinct acts of the statute, 
or by separate statutes, is forbidden, 
where a criminal statute enumerates 
several acts disjunctively and provides 
the same punishment for doing any 
one or all of the acts, then two or 
more of the acts may be charged con- 
junctively in a single count without 
objection for ‘duplicity’.—Strickland 

v. State, 29 N.H.2d 950. 
An amended affidavit charging con- 


_ plicity”’. 


INDICTMENT AND INFORMATION 


junctively the acts of forging and of 
uttering was not objectionable for ‘“‘du- 
Burns’ Ann.St.1933, §  10- 
Are ay alton y. State, 29 N.E.2d 


§ 327 : 

D.C.La. An indictment charging de- 
fendant with having solicited funds 
for a political purpose, to wit, as sub- 
scriptions to a newspaper published by 
one of the political factions in the 
state, from several persons receiving 
as part of their salaries or compensa- 
tion, funds from the United States 
Treasury was not “duplicitous” if so- 
licitation was made substantially as 
one act from all of the parties at the 
same time.—U. S. v. Cason, 39 F.Supp. 


730. 

331 
C.C.A.Ariz. Where counts in indict- 
ment alleging violations of statute ' 


respecting use of mails to defraud 
charged the devising of a _ single 
scheme, that the scheme contemplated 
the commission of more than one act 
did not convert it into two or more 
schemes or make the counts “duplic- 
itous’”. Cr.Code § 215, 18 U.S.C.A. § 
338.—Cornes y. U. S., 119 F.2d 127. 

Conn. A conspiracy to cheat and de- 
fraud city and taxpayers and to violate 
eertain charter and statutory provi- 
sions by procuring payment of false 
claims for materials and services could 
properly be charged in a single count, 
particularly where there was no motion 
for separation.—State v. Hayes, 18 A.2d 
895, 127 Conn. 543. 

An information charging a conspir- 
acy, extending over eight years, to 
cheat and defraud city and taxpayers 
by procuring payment of false claims 
for materials and services, did not 
charge separate conspiracies limited 
each to a period of two years because 
certain of the defendants were elective 
city officials whose terms were for 
only two years.—State v. Hayes, 18 A. 
2d 895, 127 Conn. 543. 


Pa. Where indictments alleged that 
offenses of conspiracy were committed 
on or about the first day of July, A. D. 
1935, and continuing until on or about 
the 31st day of December, 1937, and 
on the trial indictments were amended 
s0 as to charge conspiracy as on or 
about another named date, indictments 
were not objectionable as being du- 
plicitous.—_Commonwealth y, Kirk, 17 
A.2d 195, 340 Pa. 346. : 


§ 334 

D.C.Wis. Indictment charging an 
offense under statute prohibiting per- 
son from acting as agent for a foreign 
government without prior notification 
to Secretary of State of the United 
States was not demurrable as against 
contention that it was ‘duplicitous’ 
because it also charged an offense un- 
der statute requiring every agent of a 
foreign principal to file registration 
statement with Secretary of State. 22 
U.S.C.A. §§ 233-2332; §§ 2338b, 233e.— 
U. S. v. Buerk, 38 F.Supp. 409. 


§ 338 

C.C.A.N.J. The objection to joinder 
of several charges in same indictment, 
if not prohibited by statute, is that 
multiplicity of charges tends to con- 
found accused in his defense or to 
prejudice him as to his challenges to 
jurors, in matter of being held out as 
habitual criminal, in distraction of 
jury’s attention, or otherwise.—U. S. 
vy. Perlstein, 120 F.2d 276. 

C.C.A.Pa. Making a false oath is an 
offense in itself, and a bankrupt may 
be prosecuted therefor and also, under 
a separate count, for concealing assets, 
even though the false oath was in con- 
nection with his schedule of assets and 
was the means by which the conceal- 
ment was accomplished. Bankr.Act § 
29, sub. b(1, 2), as amended in 1926, 
11 U.S.C.A. § 52, sub. b(1, 2).—U. S. v. 


Schireson, 116 F.2d 881. 
§ 339 
Tex.Cr.App. An indictment for 


burglary of a house in three counts, 
each of which named a different per- 
son as occupying and controlling the 
house, though it appeared to have been 
the same house, was not bad as ‘‘du- 


§ 350 
plicitous’”.—Jenkins v. State, 152 S.W. 
2d 351. 


§ 344 

C.C.A.N.J. In trial under indictment 
in two counts for conspiracy to ob- 
struct due administration of justice 
and to possess and operate unregistered 
still, where government sought to show 
that actiyities of two defendants were 
directed toward protecting other de- 
fendants from prosecution by inducing 
witnesses not to identify such other 
defendants or connect them with still 
enterprise, court did not abuse its dis- 
cretion in requiring trial of two counts 
together. Cr.Code, §§ 37, 135, 18 U.S. 
C.A. §§ 88, 241; 18 U.S.C.A. § 557; 26 
U.S.C.A. Int.Rev.Code, §§ 2810, 2814, 
2819.—U. S. v. Perlstein, 120 F.2d 276. 

C.C.A.Tex. Where each of many de- 
fendants were charged by indictment 
with conspiracy and violations of Har- 
rison Anti-Narcotie Act and Narcotic 
Drugs Import and Export Act, there 
was no “misjoinder” of parties or of- 
fenses in indictment. Harrison Anti- 
Narcotic Act, 26 U.S.C.A. Int.Rey.Code, 
§§ 2558, 2554; Narcotic Drugs Import 
and Export Act, § 2, 21 U.S.C.A. § 174. 
—Chadwick v. U. S., 117 F.2d 902. 

Charges alleging conspiracy and vio- 
lations of Harrison Anti-Narcotic Act 
and Narcotic Drugs Import and Export 
Act were properly joined in one indict- 
ment in separate counts. Harrison 
Anti-Narcotic Act, 26 U.S.C.A. Int.Rey. 
Code, §§ 2553, 2554; Nareotic Drugs 
Import and Export Act, § 2, 21 US. 
C.A. § 174.—Chadwick v. U. S., 117 F. 
2d 902. 

D.C.La. An indictment in three 
counts charging perjury before a grand 
jury was not “duplicitous” because 
each offense charged was committed 
during one continuous examination 
and therefore allegedly could not con- 
stitute basis for more than one charge 
of perjury, since each time witness 
willfully and corruptly swore falsely 
as to any distinct, separate and ma- 
terial matter under investigation of 
wuich a federal court had jurisdiction, 
a separate offense of “perjury’’ was 
gommnitted aus S. v. Cason, 39 F.Supp. 

D.C.Mo. Charges that accused com- 
mitted overt acts constituting substan- 
tive offenses in violation of Farm Cred- 
it Act could properly have been in- 
cluded in indictment under Criminal 
Code charging conspiracy to violate 
Farm Credit Act and relying upon 
Same overt acts. Farm Credit Act of 
1933, § 64(a), 12 U.S.C.A. § 1138d(a); 
Cr.Code § 37, 18 U.S.C.AY § 88.—U.:S. 
y. Halbrook, 36 F.Supp. 346. 

Ala.App, “Larceny” and ‘“embezzle- 
ment” are kindred offenses and may be 
joined in separate counts in the same 
indictment, especially if the indictment 
is based upon the same act, but the 
same individual may at the same time 
and in the same transaction commit 
two or more distinct criminal offenses, 
and an acquittal of one will not bar 
punishment for the other.—Brown vy. 


State, 200 So. 630, certiorari deni 
200 So. 634, 240 Ala. 589. one 
847 
C.C.A.Okl. An indictment, which in 


one count charged accused and five 
others with the crime of conspiracy to 
commit perjury, was not defective for 
improper joinder of charges because in 
second count it charged accused alone 
with the substantive offense of perjury. 
—Scott v. U. S., 115 F.2d 137. 

A conspiracy to commit a crime and 
the substantive crime of which a con- 
Spiracy is the object may be laid as 
Separate counts in a single indictment, 
and sentence may be imposed upon each 
count.—Scott v. U. S., 115 F.2d 187. 


C.C.A.Ill. Two or more acts or 
transactions of the same class of crime 
may be joined if the accused can be 
fairly tried on all the charges at once 
and in this respect the trial judge has 
a wide discretion. 18 U.S.C.A. § 557. 
—U. S. v. Morabette, 119 F.2d 986. 

C.C.A.iowa. That a charge of viola- 
tion of mail fraud statute was joined in 
same indictment, but in _ different 
counts, with a charge of violation of 


7 5p 1B 7 


Tg 

Ra ; ; 
Bes! : | 
Securities Act, did not render indict- 
tw ment defective. Cr.Code § 215, 18 U.S. 
ae CoAMIS POSS 1S WUESCOA. Se 77g. (a)) (2). 
Paee—Dilion iv.  USUS.,) 113.20 334, 


- tiorari denied 61 S.Ct. 71; Crowley v. 
-U. S., 113 F.2d 334, certiorari denied 


ae a “¥ 


ay 3) y t 
* 


Bom Gd vs Ct: 72. : 
: €.c.A.Kan. The offense of breaking 
into a post office with intent to steal 
moneys, stamps, and property of the 
United States, and the offense of the 
theft of postage stamps, were distinct 
offenses, but were properly laid as 
separate counts in one indictment, and 
- District Court had power in the exer- 
4 cise of its discretion to impose any 
sentence on each count within the maxi- 
- mum authorized by statute. Cr.Code 
§§ 190, 192, 18 U.S.C.A. §§ 313, 315.— 
Macomber v. Hudspeth, 115 F.2d 114, 
«Gail. ~The question of whether a se- 
ries of wrongful acts constitutes a 
single or multiple offense must be de- 
termined by circumstances of each 
case.—People _v. Stanford, 105 P.2d 
969, prior opinion 100 P.2d_ 796. 
Where thefts of trust funds referred 
to in counts of indictment for grand 
theft were separate transactions, which 
occurred on different dates and in- 
- yolved the taking of different sums of 
“money, such separate transactions con- 
stituted. ‘‘separate offenses”.—People. v. 
Stanford, 105 P.2d 969, prior opinion 
— 100 P.2d 796. ‘ . 
— «Cal.App. An indictment charging ac- 
 eused with soliciting one to offer or 
join in an offer to bribe the then gov- 
rnor in order to unlawfully influence 
he governor to grant a pardon to a 
onvict, and charging the asking and 
greeing to receive a bribe from cer- 
tain person to unlawfully influence ac- 
‘eused in connection with the pardon, 
was not inconsistent. Pen.Code, §§ 


68, 653f—People v. Megladdery, 106 
pba 84. 
App.D.C. Different felonies of the 


same class or grade may be joined in 
‘separate counts of the same_ indict- 
eg erode Ve Ues.te 2.2) 2h) 2d 
EOS 

N.C. Where first count of indictment 
in language of 19387 statute charged 
ownership, sale, lease, and transporta- 
tion of certain slot machines‘and de- 
y and second 
statute 


a * 
ore 


: repeal the 1923 statute. Pub.Laws 
Deeedo2s, c. 1388; Pub.Laws 1937, c. 196.— 
State v. Calcutt, 15 S.H.2d 9, 219 N.C. 
ay 
nt § 357 

—- Tex.Cr.App. Where indictment charg- 
ed ordinary robbery and then averred 
use of a firearm, state could abandon 
the charge of robbery with firearm 
and conviction for ordinary robbery 
would be valid notwithstanding evi- 
dence may have shown that in fact a 
firearm was used. Pen.Code 1925, art. 


Ay 


1408.—Ex parte Layman, 146 S.W.2d 
405. 
§ 359 
C.C.A.Ill. Where accused were 


charged with operation of two illicit 
distilleries, but the evidence relating 
to each was so directly connected that 
evidence offered to sustain proof of 
one would have been admissible upon 
trial of the other, joinder of the 
offenses was proper and trial court did 
not err in refusing to compel the gov- 
ernment to elect upon which of the 
substantive counts it would prosecute. 
18 U.S.C.A. § 557.—U. S. v. Morabette, 
119 F.2d 986. 
C.C.A.11]. Where indictment charg- 
ing two defendants with violating Mann 
{ Act contained six counts, three counts 
charging transportation of two girls 
from Benton Harbor, Michigan, to Chi- 
cago, Illinois, for purposes of prostitu- 
tion, ete., and three counts charging 
similar transportation of one of girls 
x from Chicago, Illinois, to Milwaukee, 
4 Wisconsin, and it appeared that all 


. Ks ~ os iho 2 : a é ; 
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y ; ¥ 
counts arose out of same general trans-_ 


action, involving same girls and same 
counts were | 


7 = 


general period of time, 
properly joined together and govern- 
ment could not be required to_ elect 
on which count it would rely. 18 US. 
C.A. §§ 397 et seq., 557.—U. S. v. Hunt, 
120°F.2d 592. ; 

C.C.A.Mo. Counts of an information, 
alleging an unlawful attempt to im- 
port intoxicating liquor into the state 
of Kansas, and the unlawful shipment 
of intoxicating liquor from the state 
of Illinois into the state of Missouri 
without packages, containing liquor, 
being labeled to show name of con- 
signee, nature of contents and quantity 
of liquor were not inconsistent so as 
to require government to elect, where 
both counts charged offenses arising 
out of the same transaction. Cr.Code § 
240/18 U:S GLA.) §) 3907027) US. CrAL§ 
223; U.S.C.A.Const. Amend. 21.—Gregg 
VU. S. 2113) F.2d 687: 

Ark. In prosecution for embezzle- 
ment where each count of indictment 
had originally charged defendant with 
misappropriating public funds while 
acting as “acting deputy collector of 
Pulaski county” and indictment was 
amended to describe defendant as 
“chief deputy sheriff”, denial of de- 
fendant’s motion to require state to 
elect, as to each count, whether it 
sought to charge defendant as ‘‘chief 
deputy sheriff’? or “deputy collector’ 
was not error, especially where defend- 
ant admitted that he was custodian of 


money intended for sheriff and col- 
lector. Initiated Act No. 8, Pope’s 
Dig. § 3853; Acts 1939, p. 316; Pope's 
Dig. § 3836.—Collins v. State, 143 S. 


W.2d 1, 200 Ark: 1027. 

Cal. The prosecution was not re- 
quired to elect between counts charging 
attempted murder and assault with in- 
tent to murder, and count charging ma- 
licious use of explosives with intent to 
injure. Pen.Code, §§ 601, 954; St.1939, 
p. 785, § 12354.—People v. Kynette, 104 
P.2d 794, superseding 97 P.2d 287. 


App.D.C. Where defendant motorist 
fatally injured two persons within a 
few minutes on the same automobile 
riae, the trial court correctly denied 
defendant’s motion for a severance of 
two counts of a single indictment each 
cnarging second degree murder and 
to require the government to elect on 
which count defendant would be first 
separately tried. 18 U.S.C.A. § 557.— 
Nestlerode’ vy. U. S., 122 F.2d 56. 


Fla. In prosecution in circuit court 
which had jurisdiction only in capital 
cases, where first two counts of indict- 
ment charging murder by poisoning 
of liquor resulting in death of person 
were insufficient to charge murder in 
first degree, and last two counts were 
sufficient to support conviction of mur- 
der either in first degree or in lesser 
degrees, refusal of circuit court to re- 
quire state to elect upon which counts 
it would stand, and refusal thereafter 
to strike the first two counts, was error 
but, where all counts charged the iden- 
tical acts and no more evidence was 
required to convict accused of murder 
in third degree under last two counts 
as under first two counts, error was 
cured by verdict of guilty of murder 
in third degree. Comp.Gen.Laws 1927, 
§ 7645.—Coston v. State, 198 So. 467. 

Ill, In prosecution for murder by 
abortion, it was not error to refuse to 
require the people to elect on which 
of the four counts of the indictment 
they would proceed, where all counts 
charged but one crime, and the differ- 
ence was in the allegations concerning 
the means or instruments used.—Peo- 
ple v. Martin, 34 N.W.2d 845, 376 Ill. 

Ill. The people will be required to 
elect the count of an indictment on 
which they would proceed only where 
the offenses charged in the different 
counts are actually distinct from one 
another and do not arise out of the 
Same transaction.—People v. Martin, 34 
N.W.2d 845, 376 Ill. 569. 

Mo.App. Where information charged 
defendant in separate counts with prac- 
ticing medicine and surgery without a 
license, and with attempting to treat 


‘dictment, but that matter may be sub- 


and mental infirmities if 
cense, trial court did not err in 
requiring state to elect upon which 
count it would try defendant. Mo.St. 
Ann. § 9118, p. 5080.—State v. Stark, 
148 S.W.2d 82. r 
N.Y.Gen.Sess. A demurrer is not ex- 
clusive manner of raising objection to 
sufficiency of allegations of fact in in- 


ject of a motion at any stage of the 
trial or of a motion in arrest of judg- 
ment. Code Cr.Proe. §§ 323, 331.—Peo- 
ple v. Kupferman, 24 N.Y.S.2d 445, 175 


Mise. 650. 
Tex.Cr.App. Where only one act or 
transaction is charged and different 


counts are contained in indictment to 
meet the possible variations of proof, 
the state is not required to elect upon 
such counts, at least where the accused 
will not be prejudiced, and an election 
cannot be compelled where different 
counts charging the same character of 
offense are drawn to prevent a vari- 
ance and there is evidence to support 
each count.—Smith vy. State, 148 S.W. 
2d 844, 

Where note payable to accused and 
secured by deed of trust was delivered 
to accused to be used in obtaining 
from federal government amount of 
money therein specified for makers of 
note, and accused made no effort to 
transfer the note to federal agency 
but sold it to a bank for a certain 
sum, and accused was charged by in- 
dictment with theft by bailee, em- 
bezzlement of note, and embezzlement 
of proceeds of the note, state was not 
required to elect upon which of the 
three counts of the indictment it would 
seek conviction._Smith y. State, 148 
S.W.2d 844 


§ 361 

C.C.A.N.J. The action taken on al- 
leged misjoinder of counts in indict- 
ment is matter of discretion with trial 
court, which may refuse to direct elec- 
tion between counts by government, 
if in court’s opinion jury will not be 
confused by multiplicity of charges and 
defendant will not be embarrassed in 
his defense. 18 U.S.C.A. § 557.—U. S. 
v. Perlstein, 120 F.2d 276. 


§ 365. 

Ark. An information charging pan- 
dering was not defective because it 
charged two offenses, since proper man- 
ner in which to raise such question is 
by demurrer. Pope’s Dig. § 3389.— 
Malone v. State, 152 S.W.2d 1019. 

Ky. Where no public offense is. 
charged in an indictment, the suffi- 
ciency of the indictment is raised by 
motion of accused for a peremptory 
instruction at the conclusion of com- 
monwealth’s testimony.—Baker y. Com- 
monwenlth, 143 S.W.2d 842, 284 Ky. 
Mass. Sufficiency of pleadings and 
evidence in criminal case which was 
tried by a judge without a jury was 
properly raised by request for instruc- 
tions.—Commonwealth y. Albert, 29 N. 


H.2d 817. 
N.¥.Co.Ct. Where accused moved for- 
leave to inspect grand jury minutes, 


ee eS ee ee 


stating in the moving papers that, if 
such inspection was granted, a motion 
to dismiss indictment would be made 
under statute requiring an indictment 
to be set aside where unauthorized 
person appeared before grand jury 
while charge embraced in indictment 
was under consideration, the court,. 
upon determining that appearance of 
attorney general before grand jury to 
present evidence resulting in the in- 
dictment was unauthorized, dismissed 
the indictment under prayer for other 
and further relief contained jin the 
motion. Code Cr.Proc. § 313: General 
Business Law, §§ 340 et seq, 847 
Const.1894, art. 5, § 8, adopted in 1925. 
—People v. Dorsey, 29 N.Y.S.2d° 637 
176 Mise. 932. : 

N.C. Where there is a fatal variance 
between indictment and proof, the de- 
fect may be taken- advantage of b 
motion for judgment as of uonsalt, 
there being a total failure of proof to. 
support the indictment.—State vy. Jack-- 
son, 11 8.H.2d 149, 218 N.C. 373. 


_N.J.Sup. A motion to quash an in- 
dictment is addressed to the trial 
court’s discretion, and denial of such 
motion per se is not reviewable on 
strict writ of error.—State v. Haimo- 
WACZ a Le Awad. 477/29 1215) Novis. 526. 

Okl1.Cr.App. Before a defendant in 
a criminal action is entitled to be 
heard on a motion to set aside an in- 
dictment, he must bring himself clear- 
dy within the provisions of the Code 
of Criminal Procedure. 22 Okl.St.Ann. 

§ 493.—Spivey vy. State, 104 P.2d 263. 

; § 371 

Ky. Motion _to quash indictment, 
because grand jury which returned in- 
dictment was not drawn from _ the 
wheel as provided by statute, came too 
late where a former trial resulted in a 

hung jury and record showed that 
motion to quash was not made until 
second trial, since there was a “waiy- 
er” of the error, if any. Ky.St. § 
2243.—Robinson v. Commonwealth, 

149 S.W.2d 502, 285 Ky. 838. 

S.C. Generally, objection that mem- 
bers of grand jury, which found indict- 
ment, were not qualified electors should 
be made by demurrer to, or motion to 
quash, indictment before pleading to it. 
eee v. Hann, 12 S.H.2d 720, 196 S.C. 


§ 373 

C.C.A.N.J. To justify court in deter- 
mining factual matters not before it 
in record and having no bearing on ac- 
cused’s guilt or innocence on motions 
to quash indictment, accused’s bare al- 
legation of such facts is insufficient, 
but existence of valid grounds for 
quashing indictment must be clearly 
epogne-U: S. v. Perlstein, 120 F.2d 

A motion to quash indictment must 
be verified either by facts of record, 
admissions of government, or affidavits 
as to alleged irregularities—U. S. v. 
Perlstein, 120 F.2d 276. ’ 

D.C.D.C. Parts of motions to quash 
indictments which are irrelevant, im- 
pertinent and immaterial may be 
stricken out on motion.—u. S. v. Frank- 
feld, 38 F.Supp. 1018. 

Fla. Where indictment or informa- 
tion charges a criminal offense, a mo- 
tion to quash based upon matters in 
pais of which the defendant has per- 
sonal knowledge should be duly sworn 
to by the defendant. Acts 1939, e¢. 
19554, § 138.—State ex rel. Hancock 
y. Love, 197 So. 534, 143 Fla. 883. 

Where an indictment or information 
charges a criminal offense, a motion to 
quash based on matters in pais within 
‘knowledge of defendant and not with- 
in knowledge of counsel is properly 
denied if it is not signed and sworn to 
‘by the deféndant but is signed by coun- 
sel and sworn to on information and 
‘belief. - Acts 1939, c. 19554, § 138.— 
State ex rel. Hancock v. Love, 197 So. 
534, 143 Fla. 883. z 

§ 374 

C.C.A.N.J. Under New Jersey com- 
mon law, which determines practice in 
criminal cases in federal District Court 
for District of New Jersey, indict- 
-mentgs which were defective for errors 
‘extrinsic to record might be attacked 
by motion to quash.—uU. S. v. Perlstein, 
120 F.2d 276. es 

C.C.A.Wash. The alleged prejudice of 
- trial judge is no ground for dismissing 
an indictment.—Walker vy. U. S., 116 F. 
“2d 458. 

D.C.D.Cc. An indictment may be 
. quashed for any reason which would 
render ineffective a trial had upon 
-the accusation as formulated.—uU. S. vy. 
Frankfeld, 38 F.Supp. 1018. ; 

If any fact or facts appear which 
. would make it improper to enter judg- 
ment upon a verdict found at a trial 
.or would afford ground for reversal 
' of judgment, such facts will warrant 
.quashing the indictment—U. 5S. Vv. 
, Frankfeld, 38 F.Supp. 1018. 


re charged wi 


money appropriated in connection with 
the National Industrial Recovery Act 
by favoring a particular building ma- 
terial and closing specifications with 
respect to it so that other materials 
of equal efficiency were excluded, but 
the sovernment had no proof of any 
agreed design to defraud the govern- 
nent, particular material admittedly 
had advantages for use in construction 
work, and indictment had been dis- 
missed as to other defendants, the 
government did not make a submissi- 
ble case as against corporate defend- 
ant. National Industrial Recovery Act, 
§ 1 et seq., 15 U.S.C.A. § 701 et seq.; 
Cr.Code, § 37, 18 U.S.C.A. § 88.—U. S. 
vy. Haskins, 40 F.Supp. 219. 

D.C.N.Y. A motion to dismiss in- 
dictment was denied notwithstanding 
wire-tapping in violation of federal 
Communications Act was_ established. 
Communications Act of 1934, § 605, 47 
U.S.C.A. § 605.—U. S. v. Weiss, 34 F. 
Supp. 99. 

D.C.N.Y. On motion by individuals, 
for dismissal of indictment charging 
them with conspiracy to violate the 
Fair Labor Standards Acts, on ground 
that the grand jury considered evidence 
which vioiated their constitutional right 
against self-incrimination, it was not 
sufficient for them to rely solely on the 
ground, which was denied, that the 
government did not advise them of 
their constitutional rights, where in 
their affidavits they did not deny 
knowledge of their constitutional rights 
and did not set forth that the evi- 
dence was of such a nature as to in- 
criminate them. U.S.C.A.Const. Amend. 
5; Fair Standards Act, 29 U.S.C.A. §§ 
201-219.—U. S. v. Van Wagenen-Sager, 
Inc., 34 F.Supp. 736. 

D.C.N.Y. Where first indictment 
against defendant charged with con- 
spiracy in bankruptcy and with con- 
cealment of assets was dismissed after 
opening by United States Attorney, but 
before swearing of any witness or be- 
fore defendant’s attorney opened his 
ease to jury, second indictment charg- 
ing same offenses was not subject to 
motion to quash on ground that mat- 
ters contained therein had been ad- 
judicated. Bankr.Act § 29, sub. b(1), 
11 U.S.C.A.. § 52, sub b(1).—U. S. v. 
Agresti, 39 F.Supp. 16. 

An indictment charging defendant 
with conspiracy in bankruptcy and 
with concealment of assets would not 
be quashed on ground that defendant 
had never been declared a bankrupt 
in any bankruptcy proceeding and that 
no trustee had been appointed for him 
or on ground that indictment failed 
to state a crime. Bankr.Act § 29, sub. 
DiC) peda UPS GUAR Se 52 -subs biG) ss 
vy. Agresti, 39° H.Supp. 16... 

Ark. Under statute authorizing dep- 
uty prosecuting attorney to file infor- 
mation charging commission of a crime, 
prima facie presumption exists that 
deputy is acting under direction of 
prosecuting attorney and if information 
is challenged by defendant and there 
is failure of prosecuting attorney to 
eonfirm, trial court must quash the 
information, but if question of author- 
ity is not raised, presumption that 
deputy acted at instance of his su- 
perior continues and information, being 
voidable only, is sufficient to confer 
jurisdiction. Pope’s Dig. § 10885; 
Const. Amend. No. 21.—State vy. Eason, 
143 S.W.2d 22, 200 Ark. 1112. ! 

Cal.App. Refusal to set aside in- 
dictment for forgery on ground that 
names of only part of witnesses who 
appeared before grand jury were in- 
dorsed on indictment was not error.— 
People v. Cowen, 107 P.2d 659, 41 Cal. 
App.2d 824. ; 

Fla. Indictment charging offense of 
murder in the second degree suflicient- 
ly set out essential legal elements as 
required by statute, and was therefore 
not subject to motion to quash. Acts 


1939, ¢c. 19554, § 279.—Covington v. 
State, 200 So. 531. 
Ga.App. An indictment may be 


quashed on oral motion for any de- 
fect for which judgment on it should 


quash does not question com 


ing to defraud the United States of 


ted: however, 


or sufficiency of the evidence 
induced the judgment, ; 
proper method of raising question 
to variance between allegation 
proof, since motion is in nature o 
general demurrer to the accusation.— 
Daniel vy. State, 10 S.H.2d i 
Iowa. Trial court did not err 
overruling defendants’ motion for 
missal of indictment on ground th: 


indictment, where it appea 
that motion referred to fact that cer 
tain witnesses were twice called to — 
give their testimony before grand ju 
but that minutes as to only one e3 
amination were peat heir) 2 Vo 


providing that when an indictment 
found, the names of all witnesses who 
were examined must be written at th 
foot, or on the indictment is groun 
for quashing the indictment when mo 
tion is seasonably made. Cr.C 
Prac. § 120.—Merriss v. Commonwea 
151 S.W.2d 1030, 287 Ky. 58. = 
La. In prosecution for murder, 
cused, upon trial of his motion | 
quash the indictment, was entitled t 
show that victim did not die within a 
year and a day after being shot b 
aecused, and upon such showing w ; 
entitled to a judgment quashing the 
indictment, since in the absence Mi 
statutory definition murder is defi 
according to the common law wh 
does not impose criminal responsibi 
for a death which occurs more than a 
year and a day after infliction of fatal — 
injury. Code Cr.Proc. art. 600.—State — 
vy. Moore, 199 So. 661, 196 ‘La, 617. >) 
La. Where accused and ano 
party were jointly charged in one 
dictment with crime of murder. 
the other party was separately tr 
and found guilty as charged, the 
that the petit jury which tried other 
party took the indictment into their 
room and the foreman wrote on t 
face of the indictment “We the Jury | 
find the defendant Guilty as charged” 
and signed his name as foreman did 
not vitiate the indictment, since the 
writing did not and could not form 
any part of the “indictment’’.—State v. 
Henry, 3 So.2d 104, 197 La. 9995 598 
Miss. Where during first week of 
regular term of circuit court, which 
convened on first Monday in Novembe 
1939, defendant was indicted and ai 
raigned on charge of murder, and, 
second Monday of term, circuit ju 
died without having signed any min- 


bel 


mornings clerk entered orders upon 
minutes adjourning court from day to 
day, and succeeding judge appointed — 
by Governor thereafter approved and © 
signed minutes of term as kept by 
clerk, denial of defendant’s motion to 
quash indictment on ground that state 
did not have a valid indictment on 
which defendant would be tried, be- 
cause succeeding judge was without ~ 
authority to sign minutes of court’s — 
business which transpired prior to day 
on which he assumed duties of office, — 
was proper. Code 1930, §$ 733, 734, 
750.—Grant y. State, 197'So. 826. 

iy 

ay 


ue 


N.Y.App.Div. A motion to dismiss — 
indictment for criminally receiving 
stolen property should be _ granted, 
where testimony of accomplice was 
not corroborated. Code Cr.Proec. § 399. 
—People v. Agro, 21 N.Y.S.2d 289, 259 
App.Div. 1091. 

N.Y.Sup. In indictment of Superin- 
tendent of Welfare for auditing fraudu- 
lent claims, counts specifying certain 
items alleged to be false were super- 
seded by counts specifying other false 
items in second indictment for audit- 
ing same claims, and should have been 
set aside on defendant’s motion. Code 
Cr.Proc. § 292-a; Penal Law, § 1863.— 
People v. Sloan, 24 N.Y.S.2d 381, 175 
Misc. 618. 

The granting of defendant’s timely 
motion to set aside indictment super- 
seded by second indictment for same 
offense is not discretionary with court, 


Zs 


% but superseded indictmen 
-—-292-a,—People_ y. 
381, 175 Mise, 618. 


Ro ? ounts of 
Peeroc 
Kupferman, 24 N.Y.8.2d 445, 175 Mise. 


(650. 


t must be set 
aside on such motion. Code Cr.Proe. § 
Sloan, 24 N.Y.S.2d 


The death of material witness for the 


| People after timely motion by defend- 


ant to set aside counts of indictment 
for auditing fraudulent claims as _su- 


Where child under age of 


_ 12 years was sworn before grand jury, 


ndictment charging crimes of carnal 

use and impairing the morals of a 
per: based on testimony of the child, 

as not open to attack on ground of 
lack of corroboration, under codal pro- 
‘ision that no person shall be held or 
nvicted of offense upon unsworn tes- 
nony of child under age of 12 years, 
supported ay other evidence. Code 
roc. § 392.—People v. McKenzie, 
: N.Y.S.2d 116. 
N.Y.Co.Ct. Where Supreme _ Court, 
Special Term, granted defendants’ mo- 
ns for removal of trials from Sche- 
tady County Court to Supreme 
urt before county court had oppor- 


ions for inspection of minutes of 
rand jury and dismissal of indict- 
the county court was divested 


tted providing that a renewal of 
could be made in Supreme 
Code Cr.Proc. § 343 et seq., 
| § 851; Penal Law, §§ 439, 584, 
Ly CONS, ae. § 6.—People 


a single count, the defendant was not 
tled to dismissal before trial of two 
ts of indictment. Code Cr.Proe. 
279, 321, 328, 671.—People v. Kup- 
man, 24 N.Y.S.2d 445, 175 Misc. 


‘he apparent absence of any right of 
people to review an order sustaining 

emurrer to any part of an indict- 
3 constituted ample reason for de- 
motion to dismiss before trial 
indictment. Code Cr. 
§§ 321, 323, 518, 671.—People v. 


Pa. The action of a district attorney 


wu 


in preferring a bill, with leave of court, 


in cases involving offenses of a public 


aN before 


. 


* 


ay, 


tell the 
grounds to quash indictments return- 
4 ed ae indicting grand jury on sufli- 
 cien 


. 


“t 


not ground for 


ure will not be reviewed in absence 
f a manifest and flagrant abuse of 
ywers vested in him, and it is not es- 
sential that district attorney’s reasons 
be set forth upon the record.—Common- 
wealth vy. Kirk, 17 A.2d 195, 340 Pa. 
Pa.Super. Statements made by dis- 
et attorney in his office to witnesses 
investigating grand jury that 
hey had committed perjury, and that 
hey would be given opportunity to 
truth, did not constitute 


evidence.—Commonwealth Vv 


Brownmiller, 14 A.2d 907, 141 Pa. 
Super. 107. 
That member of an _ investigating 


grand jury was allegedly present at a 


he 


party given by district attorney was 
rendering indictment 
subsequent indicting 


returned by 


grand jury invalid—Commonwealth y. 


_ Brownmiller, 14 A.2d 907, 141 Pa. 
=) Super. 107. 
4 The court should not sustain a mo- 


tion to quash an indictment except in 
a clear case where it is convinced that 


harm has been done to the defendant 
by improper conduct that interfered 
with his substantial rights.—Common- 
wealth v. Brownmiller, 14 A.2d 907, 141 
Pa.Super. 107. 

Pa.Quar.Sess. Where a_ defendant 
charged with speeding, in violation of 
section 1002(b)6 of The Vehicle Code 
of May 1, 1929, P.L. 905, 75 P.S. § 501, 
waives a summary hearing and gives 
bail for court, under the provisions of 


- proceedings 


nity to pass upon defendants’ mo- . 


fact that the magistrate before whom 


it was brought was the nearest availa- 
ble magistrate within the township 
where the alleged violation occurred, if 
it does allege that the offense occurred 
in a specified township and shows on 
its face that the magistrate was one of 
that township, for in such a proceeding 
the record is made in the quarter ses- 
sions court and it can there be deter- 
mined whether the magistrate in fact 
had  jurisdiction—Commonwealth  v. 
Wheeler, 40 D. & C. 232. 

Pa.Quar.Sess. On a motion to quash 
an indictment charging fraudulent con- 
version and larceny by bailee, the de- 
fendant alleged certain facts relating to 
bankruptey proceedings wherein he 
was made an involuntary bankrupt, 
and contended that because of those 
facts the indictment did not charge an 
indictable offense. Held, that the in- 
dictment is drawn under the provisions 
of the Act of 1917, P.L. 241, § 1, 18 
P.S. § 2486, and properly sets forth an 
indictable offense. At this stage of the 
the defendant’s defense 
(bankruptey proceedings) is not rele- 
vant.—Commonwealth y. Dickinson, 50 
Dauph. 164. t 

Pa.Quar.Sess. Each count in an in- 
dictment must lay venue and if it fails 
to do so, it will be quashed, and if all 
counts so offend the indictment will be 
quashed.—_Commonwealth v. van den 
Berg, 30 Del.Co. 202. 

Such election is generally within the 
province of the district attorney, but 
should the fact warrant it, the court 
may require him to elect.—Common- 
wealth v. van den Berg, 30 Del.Co. 202. 

The election of which indictments de- 
fendants will be tried upon, cannot be 
raised by a motion to quash but is a 
matter for consideration when the de- 
fendant is called for trial—Common- 
wealth v. van den Berg, 30 Del.Co. 202. 

The multiplicity of indictments is not 
a sufficient reason to quash all the in- 
dictments nor to warrant the court 
in electing which of the indictments, if 
any, shou:d be quashed and which sus- 
tained.—Commonwealth yv. van den 
Berg, 30 Del.Co. 202. 

Pa.Quar.Sess. Where information 
does not contain any of the essentials 
of the offense charged in indictment as, 
for instance, that defendant did buy 
or receive certain goods from minors, 
and that at the time he knew they were 
minors, information is so at variance 
with indictment that the tatter must be 
quashed.—Commonwealth v. Yudkovitz, 
34 Luz.L.Reg.Rep. 269. 

Pa.Quar.Sess. An indictment cannot 
be quashed for matters dehors the rec- 


ord.—Commonwealth y. Ganster, 55 
Nori ale 
Tex.Cr.App. An indictment which 


showed that grand jurors were duly 
organized was not subject to motion 
to quash on ground that it failed to 
show that it was presented upon the 
oaths of the grand jurors because of 
use of word “the” before the word 
“oaths” instead of using the word 
“their” since the error was not sub- 
ctantiels tame v. State, 149 S.W.2d 


Tex.Cr.App. Where information 
charging the transportation of beer in 
a dry area was regular and in due 
form, the trial court properly over- 
ruled a motion to quash, even if search 
without a search warrant of automo- 
bile in which beer was being trans- 
ported was illegal.—Parker v. State, 
151 S.W.2d 205. 
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Ariz. The refusal to set aside infor- 
mation on ground that same matter 
was pending in another case wag not 
error, since an information may not 
be set aside upon any grounds other 
than those expressly specified in stat- 
ute, which does not provide for set- 
ting aside on ground of a case pend- 
ing. Rev.Code 1928, § 5005.—Pray y. 
State, 106 P.2d 500. 
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_Ariz. A motion to set aside informa- 
tion charging perjury, on ground that 


‘hears the evidence, 


erly denied re. COU. 1S 
ing a demurrer to in atio: 

dered that a new information be ; 
because objections on which demurrer 
was sustained might be avoided in new 
information, whereupon accused was. 
examined before a magistrate and 
committed for further proceedings in 
superior court and within 15 days pre- 
scribed by statute county attorney filed 
such new information. Rey.Code 1928, 
§§ 4987, 5005, 5007, 5011.—Pray Vv. 
State, 106 P.2d 500. 

Cal.App. Denial of defendant’s mo- 
tion to set aside the information on 
ground that he had not been legally 
committed by the magistrate was not 
error where the motion was not sup- 
ported by evidence.—People vy. Thom- 
as, 113 P.2d 706. 

An information is not based on the 
complaint filed with the magistrate, 
but upon order of commitment made 
by him, and the fact that order is 
not indorsed on the complaint itself 
does not serve as grounds for setting: 
aside the information.—People  v.. 
Thomas, 113 P.2d 706. 

Where a legal complaint has been 
duly and regularly filed charging #& 
publie offense and the magistrate 
holds the defend- 
ant to answer for trial, and a valid 
commitment is issued, the aceused 
is “legally committed by a magistrate’ 
within meaning of statute requiring 
information to be set aside if before 
filing thereof defendant had not been 
legally committed by a magistrate. 


Pen.Code, § 995.—People v. ‘Thomas, 
113° P:20° 706s 
Any irregularity in conducting a 


preliminary examination of a defend- 
ant which does not affect his substan- 
tial right in the premises furnishes 
no ground for setting aside an infor- 
Ey oR tea LIS v. Thomas, 113 P.2d 
Where a complaint was filed before 
magistrate accusing defendant and 
two others, jointly of robbery, and 
prior to time of defendant’s prelimi- 
nary examination order made by mag- 
istrate holding the two others to an- 
swer had been indorsed on _ original 
complaint and the complaint had - been, 
forwarded to county clerk for filing, 
and therefore order of commitment: 
made by magistrate holding defend-. 
ant to answer was attached to a 
true copy of the complaint rather than, 
being indorsed on the original com- 
plaint, the absence of the original 
complaint at time of the preliminary- 
examination was at most an irregular-. | 
ity which did not affect any of de-- 
fendant’s substantial rights and there- 
fore was not ground for setting aside. 
the information. | Pen.Code, §§ 872, 
995.—People v. Thomas, 113 P.2a 706.. 
Ok1.Cr.App. Where one charged in 
district court by information desires. 
to raise the fact that he has not had’ 
a preliminary examination, or to ques- 
tion a defect in the transcript of the 
justice of the peace, that should be. 
done by plea in abatement, or by mo- 
tion to quash the  information— 
Sparks vy. State, 112 P.2d 434, 
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C.C.A.1M. Where Illinois statute. 
making women eligible for jury au- 
thorized county board to wait’ until 
September 1, 1939, before including 
women on jury list and members of: 
September, 1939, grand jury were sum- 
moned for duty on August 25, 1939, 
failure to include women on the jury 
list was not an irregularity warranting 
quashing of indictment filed September 
29, 1939, especially where affidavits in 
support of motion to quash did not al- 
lege that accused were prejudiced, or 
that any of the grand jurors were in- 
competent or disqualified. Smith-Hurd 
Stats.Ill. c. 78, S. v. Glasser, 
116 F.2d 690, certiorari granted Glasser 
v. U. S., 61 S.Ct. 835, Kretske v. U. S., 
Saat 835 and Roth y. U. S., 61 S.Ct. 

Ill, Where grand jury by which de- 
fendants were indicted was summoned 
for April term, 1939, and was subse- 
quently recalled in September, 1939,, 


“ 
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f 
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and an indictment returned before 
mew grand jurors were selected for the 
next grand jury, defendants were not 
entitled to have indictment quashed 
because it was returned after enact- 
ment in May, 1939, of act authorizing 
women to serve upon juries and no 
women were upon grand jury indict- 
ing defendants. Smith-Hurd Stats. ec. 
78, § 1.—People v. Bote, 33 N.H.2d 449, 
376 Ill. 264. 

An indictment was not invalid on 
ground that three members of grand 
jury were improperly designated at 
April term of court to fill vacancies, 
since provision that grand jurors shall 
be selected 20 days before first day of 
term of court is not mandatory.—Peo- 
ne v. Bote, 33 N.H.2d 449,-3876 Ill. 

Okl1.Cr.App. Since under the pro- 
visions of the Code of Criminal Pro- 
cedure a motion to quash and _ set 
aside an indictment takes the place of 
a plea in abatement at common law, 
and in view of statute providing that 
eommon law, as modified by constitu- 
tional and statutory law, judicial de- 
cisions, and condition and wants of 
the people, shall remain in force in 
aid of general statutes, there is ap- 
plicable to a motion to quash and set 
aside an indictment the common-law 
rule that an indictment is invalid and 
may be quashed where it is found 
and returned by a grand jury not le- 
gally constituted, or where there was 
no legal and competent evidence before 
the grand jury on which it was based. 
12 OklSt.Ann. § 2.—Spivey vy. State, 
104 P.2d 263. 


Pa.Quar.Sess. A private citizen peti- 
tioned the Court of Quarter Sessions of 
Washington County, alleging criminal 
acts on the part of the district attorney 
and his county detectives, following 
which, on certificate of that court, the 
attorney general appointed a_ special 
deputy to supersede the district attor- 
ney, conduct an _ investigation, and 
prosecute any indictments. The special 
deputy presented a _ petition setting 
forth that he had competent and credi- 
ble evidence showing violations of the 
law by the district attorney, his county 
detectives, and four other named per- 
sons, and requested a special grand 
jury. The grand jury was impanelled 
and a number of persons, including the 
accused district attorney and his two 
county detectives, were subpoenaed and 
examined. The district attorney, the 
detectives, and an alleged maintainor 
of gambling devices were then present- 
ed and indicted. Following these in- 
dictments, the three officials were re- 
called, and, over their claims of privi- 
lege, were compelled to give further 
testimony tending to incriminate them- 
selves. ‘The others accused were then 
also subpoenaed and, after their re- 
fusals to answer questions on_ the 
ground that their answers would in- 
eriminate them, were required by the 
eourt to answer or be committed for 
contempt. ‘A second presentment fol- 
lowed this testimony, and additional 
indictments were returned against all. 
Before the grand jury the special dep- 
uty had derided the testimony of the 
accused and others indicted with them 
as insulting to his intelligence, de- 
nounced them as hypocrites and liars, 
stigmatized their conduct as foul and 
venal, and declared his unshakable be- 
lief that they were as guilty as hell. 
The defendants moved to quash the in- 
dictments, on the grounds that they 
had been compelled to be witnesses 
against themselves, and that the con- 
duct of the special deputy was prejudi- 
cial. Held, that the indictments should 
be quashed.—Commonwealth y. Bane, 3 
Fay.L.J. 291. 


Pa.Quar.Sess. Defendant was bound 
by recognizance on November 2, 1939, 
to appear at the next term of court on 
a charge of operating a lottery. The 
regular grand jury at the next term 
of court ignored the bill. The day be- 
fore the grand jury for the following 
term convened the court directed the 
district attorney to resubmit the bill. 
This was done without notice to de- 
Held, that the 


fendant. indictment 


INDICTMENT AND INFORMATION 


must be quashed.—Commonwealth vy. 
Winfield, 3 Fay.L.J. 287. 

A defendant has the right to be noti- 
fied as to the particular grand jury to 
which his case is to be submitted, if it 
is not the one to which he is bound, 
and unless he is so notified, a_ bill 
found by such grand jury will be 
quashed, unless an emergency is shown 
to have’ existed.—Commonwealth -v. 
Winfield, 3 Fay.L.J. 287. 


R.I. The proper mode by which a 


defendant may take advantage of defec- 
tive constitution of grand jury, not ap- 
parent on the record, is by a plea in 
abatement or possibly by motion to 
quash, to precede a plea of not guilty. 
Const. art. 1, § 7.—State v. Muldoon, 20 
A.2d 687. 

An indictment returned by grand 
jury which is not constituted, in whole 
or in part, in accordance with require- 
ments of statute providing for appoint- 
ment of state jury commissioner, is not 
an “indictment” returned according to 
law, and is invalid, since violation of 
such right is not a mere irregularity or 
question of form, but a matter of sub- 
stance. Pub.Laws 1939, ec. 700, amend- 
ing Gen.Laws 1938, ec. 506; Const. art. 
1, § 7.—_State v. Muldoon, 20 A.2d 687. 

Where statute providing for appoint- 
ment of state jury commissioner be- 
came effective at least after May 19, 
1939, and 11 of 22 members of grand 
jury which in February, 1940, returned 
indictments were residents and electors 
of cities who were drawn and qualified 
by clerk of superior court under stat- 
ute previously in effect, and such mem- 
bers were sworn as members of grand 
jury on September 18, 1939, and jury 
commissioner who qualified on July 10, 
1939, failed to draw the 11 grand ju- 
rors in accordance with statute, indict- 
ments were invalid, and were required 
to be quashed on accused’s pleas in 
abatement and motions to quash which 
were filed before entering pleas of not 
guilty. Pub.Laws 1939, ec. 700, amend- 
ing Gen.Laws 1938, c. 506; Const. art. 
1, § 7.—State v. Muldoon, 20 A.2d 687. 

S8.C. Irregularities in issuance of vot- 
ers’ registration certificates to grand 
jurors because of registration boards’ 
failure to observe statutory require- 
ments are sufficient to warrant motion 
to quash indictment found by such 
jurors, but not sufficient to entitle de- 
fendant, expressly waiving such irregu- 
larities, to new trial, after being found 
guilty at a fair and impartial trial, on 
theory that he had no power to waive 
such irregularities. Act Feb. 16, 1940, 
41 St. at Large, p. 2056; Const.S.C. art. 
2, § 4, subd. f.—State v. Hann, 12 S.H. 
2d 720, 196° S.C, 211. 

Tex.Cr.App. Where district judge 
who selected jury commissioners in- 
structed them not to discriminate 
against any person because of race or 
color, but to select men as provided 
for by statute prescribing grand ju- 
rors’ qualifications and it was _ nec- 
essary that commissioners to comply 
with the statute should have been 
familiar with the. characteristics of 
the men selected, that no negro was 
selected by the jury commissioners 
was not of itself a mark of discrimina- 
tion against negro race such as would 
warrant quashing of indictment on 
ground of discrimination against the 
accused who was a member of the 
negro race. Code Cr.Proc.1925, art. 
S02 ancleailton v. State, 150 S.W.2d 
395. 
Where district judge who selected 
jury commissioners instructed them 
not to discriminate against any person 
because of race or coior; but to select 
men as provided for by statute pre- 
scribing grand jurors’ qualifications 
and the jury commissioners actually 
selected two members of the negro 
race as members of the jury venire 
before which accused who was a mem- 
ber of the negro race was arraigned 
for trial and the jury commissioners 
testified that they did not discriminate 
against colored race in their selection 
of jurors, no such “discrimination” 
was shown as would warrant quash- 
ing of indictment. Code Cr.Proc.1925, 
arts. 333, 339.—Hamilton y. State, 150 
S.W.2d 395. 
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Tex.Cr.App. Where minutes showed 
that certain persons who had been le- 
gally summoned to appear and serve 
as grand jurors were duly impaneled 
as such, motion to quash indictment 
for alleged failure of trial court’s min- 
utes to show that grand jury was 
sworn was properly denied, since the 
word “impaneled” carried with it the 
implication that the grand jurors were 
sworn as such.—Reese v. State, 151 S. 
W.2d 828. 


§ 

C.C.A.N.J. The question whether 
grand jury exceeded its powers by be- 
ginning investigation resulting in in- 
dictment after extension of grand 
jury’s term of service in violation of 
statute was properly raised by motions 
to quash indictment. Jud.Code, §§ 96, 
284, 28 U.S.C.A. §§ 176, 421.—U. S. vy. 
Perlstein, 120 F.2d 276. 

D.C.D.C. Grounds for quashing of 
indictment may be either matters “‘in- 
trinsic” to the pleading, as defects ap- 
parent upon its face or matters “ex- 
trinsic” to the instrument, as irregu- 
larities or other facts occurring prior 
to the return of the bill—U. S. vy. 
Frankfeld, 38 F.Supp. 1018. 

Ga.App. Where Solicitor General 
stated in his place in open court that 
he had not appeared or advised with 
grand jury with reference to first in- 
dictment, which was for driving auto- 
mobile while intoxicated and on wrong 
side of road, and which had been 
quashed on account of Solicitor Gen- 
eral’s relationship to state’s witness 
whose automobile was alleged to have 
been damaged in the wreck from which 
prosecution arose, refusal to quash 
second indictment, in which another 
person acting as Solicitor General pro 
tem, had acted for state, was not error. 
—Boyd yv. Stafé, 10 S.E.2d 271. 

N.¥.Sup. A person’s constitutional 
privilege against incriminating him- 
self is violated where he is compelled 
to appear before grand jury and tes- 
tify in an investigation directed against 
him, and an indictment thereafter 
found by grand jury should be set 
aside, even though such person is 
warned and fails to claim his consti- 
tutional privilege—People v. Seaman, 
21 N.Y.S.2d 917, 174 Mise. 792. 

Where defendant’s constitutional 
privilege against incriminating himself 
was violated by compelling him to 
testify before grand jury, though he 
failed to claim constitutional privilege, 
indictments were dismissed without 
further motion, and writ of habeas 
corpus was sustained, without neces- 
sity of inspection of the minutes of 
testimony.—People v. Seaman, 21 N.Y, 
S.2d 917, 174 Mise. 792. 

N.Y.Co.Ct. Under statute, authoriz- 
ing attorney general to investigate and 
prosecute violations of statute pro- 
hibiting monopolies, attorney general 
had no authority to appear before 
grand jury and present evidence result- 
ing in the indictment of accused for 
perjury for giving false testimony be- 
fore grand jury in the investigation of 
violations of statute prohibiting mo- 
nopolies, where it did not appear that 
accused was in any manner connected 
with any act or transaction constitut- 
ing such violations, and such appear- 
ance of attorney general before grand 
jury came within provisions of statute 
requiring an indictment to be set aside 
upon motion by accused where un- 
authorized person appeared _ before 
grand jury while charge embraced in 
indictment was under consideration. 
Code Cr.Proc. § 313; General Busi- 
ness Law, §§ 340 et seq., 347; Penal 
Law § 1620-a; Const.1894, art. 5, § 
3, adopted in 1925.—People v, Dorsey, 
29 N.Y.S.2d 637, 176 Misc. 932. 

Pa.Super. Presence in room of in- 
vestigating grand jury of two special 
assistant district attorneys appointed 
by court of quarter sessions and two 
stenographers constituted at most an 
irregularity, and was insufficient to 
render indictment returned by indict- 
ing grand jury invalid, where there 
was no showing of improper conduct 
or that grand jury was improperly in- 
fluenced.—Commonwealth Vi Brown- 
miller, 14 A.2d 907, 141 Pa.Super. 107. 
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--—-Pa.Quar.Sess. On a motion to quash 
an indictment, the record indicated 
inter alia: that the defendant had a 
hearing before an Alderman on August 
8, 1940, and gave bail to appear at 
the Court of Quarter Sessions on the 
third Monday of September, 1940, and 
at any dates to which the said case 
might be adjourned; that the case 
was not returned to the September 
Quarter Sessions Court, and was not 
filed in the office of the Clerk of 
Courts until on or about January 13, 
1941; that the defendant had no no- 
tice that the bill of indictment against 
him was to be laid before a Grand 
Jury other than the Grand Jury sitting 
at the September Sessions, 1940; and 
that he had no notice or knowledge 
- that the case was to be passed upon 
by the Grand Jury called for the 
January Sessions, 1941, until he was 
so advised by his counsel late on Jan- 
We -uary 14, 1941, the date on which the 
: { Grand Jury found a true bill. Held, 


ak 


that the indictment must be quashed, 
ah because reasonable notice of the in- 
tention to submit this matter to the 

January Grand Jury was not given to 
A on the defendant.—Commonwealth v. 
_ Howard, 51 Dauph. 3. 


__ Pa.Quar.Sess. Irregularities before 
¥ the grand jury during the time it was 
acting as a grand jury of investigation, 
are not sufficient reasons for quashing 
‘ a3 indictments found by the same grand 
jury, after their investigation and a 

_ presentment to the court relating to the 
matters upon which the indictment was 
bs oY found.—Commonwealth v. van den Berg, 
io.) 


30 Del.Co. 202. 
Where during an investigation by a 
j petition is presented by 
persons thereafter indicted for the mat- 
ters under investigation, praying the 
court to discharge the grand jury from 
further investigation, on the ground of 
- irregularities before the grand jury 
and the petition is discharged at the 
expense of the petitioners, and _there- 
upon the petitioners apply to the Su- 
- preme Court for a writ of prohibition 
which is refused, the court will not con- 
-gider the alleged irregularities upon 
motion to quash indictments subse- 
quently found—Commonwealth v. van 
den Berg, 30 Del.Co. 202. 
Ss) Where one decreed to be of weak- 
mind and unable to take care of his 
_ property whereupon a guardian of his 
estate was appointed, more than eight 
__—-years thereafter serves as foreman of a 
grand jury, his services and the find- 
ings of the grand jury in which he 
joined are not void, where the court 
after hearing finds that he was not at 
the time weak-minded, but was a sober, 
intelligent and judicious person.—Com- 
monwealth vy. van den Berg, 30 Del.Co. 


grand jury a 


2. 
The fact that grand jurors read in- 
flammatory articles regarding a case 
pending before them is not a ground 
for quashing an indictment.—Common- 
aveeith vy. van den Berg, 30 Del.Co. 
Pa.Quar.Sess. Indictments were in- 
valid where witnesses were called be- 
fore the grand jury prior to the pre- 
sentment to the court but no witnesses 
after the presentment was made tes- 
tified in support of the indictments. 
These defects may be corrected by re- 
Submission to the grand jury, provided 
the presentment can be returned within 
a the statute of limitations.—Common- 
wealth vy. Bennett, 88 P.L.J. 532, 64 
Viork) 117, 
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Ala. Where there is some evidence 
before grand jury tending to connect 
accused with offense charged, lack of 
evidence upon some essential element 
of offense is not a ground for quashing 
- indictment.—Clark vy. State, 197 So. 


23. 

. An indictment for first degree mur- 
der was not subject to motion to 
quash on ground that hearsay testi- 
mony was considered by grand jury.— 
Clark v. State, 197 So. 23. 

Where grounds of defendant’s plea 
and motion to quash indictment for 
first-degree murder went to sufficiency 
of evidence before grand jury which 


at 


returned indictment, sustaining a de- 


murrer to the plea and motion was 
_proper.—Clark vy. State, 197 So. 22. 


Minn. The_ sufficiency of evidence 
before committing magistrate on pre- 
liminary hearing to justify a finding 
that crime has been committed and 
that there is reasonable cause to nase 
the defendant therewith, may not be 
raised on a motion to quash the in- 


formation subsequently filed thereon. 


Mason’s Minn.St.1927, §§ 10665, 10685, 
10690.—State vy. Gottwalt, 295 N.W. 


Ts 

_Okl.Cr.App. Since under the pro- 
visions of the Code of Criminal Pro- 
cedure a motion to quash and _ set 
aside an indictment takes the place of 
a plea in abatement at common law, 


and in view of statute providing that. 


common law, as modified by constitu- 
tional and statutory law, judicial deci- 
sions, and condition and wants of the 
people, shall remain in force in aid of 
general statutes, there is applicable toa 
motion to quash and set aside an in- 
dictment the common-law rule that an 
indictment is invalid and may be 
quashed where it is found and returned 
by a grand jury not legally constituted, 
or where there was no legal and com- 
petent evidence before the grand jury 
on which it was based. 12 Okl.St.Ann. 
§ 2.—Spivey v. State, 104 P.2d 263. 

_ The question of the competency or 
incompetency of an accomplice wit- 
ness before a grand jury is not a 
question that can be raised on motion 
to quash the indictment, since the 
fact that the witness is an accomplice 
goes only to_his credibility.—Spivey 
v. State, 104 P.2d 263. 

Pa.Quar.Sess. In the absence of a 
manifest and flagrant abuse of the pow- 
ers vested in the district attorney his 
action in preferring a bill with leave 
of court, will not be considered upon a 
motion to quash or reviewed upon ap- 
peal.—Commonwealth y. van den Berg, 
30 Del.Co. 202. 


Pa.Quar.Sess. Indictment will not be 
quashed on the ground it was founded 
upon hearsay testimony for in such 
case all grand jury proceedings might 
be subject to re-hearing in open court 
prior to trial of defendant.—Common- 
yale v. Yudkovitz, 34 Luz.L.Reg.Rep. 

Pa.Quar.Sess. Where defendant has 
had preliminary hearing, has given bail 
for court, and has been indicted by 
grand jury, it is too late to question 
proceedings prior to indictment. 
Where particulars in indictment are in- 
sufficient for preparation of defense, the 
remedy is a bill of particulars and not 
motion to quash.—Commonwealth vy. 
Yudkovitz, 34 Luz.L.Reg.Rep. 269. 
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Pa.Quar.Sess. On a motion to quash 
an indictment charging certain defend- 
ants with conspiracy, one of the de- 
fendants alleged that no testimony or 
no competent testimony was given by 
five of the eight witnesses who ap- 
peared before the Grand Jury as to the 
charge of conspiracy by this particular 
defendant, and that the defendant is 
ready to verify the averments by evi- 
dence from the said five persons. Held, 
that the motion to quash the indictment 
must be dismissed.-Commonwealth y. 
Steel, 49 Dauph. 426. : 

§ 388 

D.C.D.C. Grounds for quashing of 
indictment may be either matters ‘in- 
trinsic’ to the pleading, as defects ap- 
parent upon its face or matters “ex- 
trinsic’ to the instrument, as irregu- 
larities or other facts occurring prior 
to the return of the bill—U. S. v. 
Frankfeld, 88 F.Supp. 1018. 

An indictment is quashed upon the 
theory that the facts charged ‘therein 
are insufficient to put the accused upon 
his defense.—U. S. vy. Frankfeld, 38 F. 


Supp. 1018, 
D.C.N.Y. An indictment charging 
defendant with conspiracy in bank- 


ruptcy and with concealment of assets 
would not be quashed on ground that 
defendant had never been declared a 
bankrupt in any bankruptey proceed- 
ing and that no trustee had been ap- 
pointed for him or on ground that in- 


_ information charging 
defendant in separate counts of differ- 
ent violations of Motor Carrier Act, 
which contained all of the elements of 
offenses charged and gave dates and 
names of consignor and consignee,. 
complete description of property trans- 
ported, points between which property 
was transported, and receipt of com- 
pensation by defendant from consignee, 
was sufficient, as against motion to 
quash on ground that it was uncertain, 
vague and indefinite. Motor Carrier 
Act of 1935, as amended, 49 U.S.C.A. §§ 
306(a), 317(d), 319, 322(a)—U. S. 
vy. Chadwick, 39 F.Supp. 204. 5 

An information, charging defendant 
with hauling poultry feed, sauer kraut 
and peas in motor vehicle in violation 
of Motor Carrier Act, did not show 
that defendant was exempt from oper- 
ation of act under provision of act 
specifically exempting from operation 
of act motor'vehicles used in carrying 
“agricultural commodities’, so as to 
warrant quashing information, where 
information did not disclose whether 
defendant’s motortrucks, which hauled 
such commodities, were used exclusive- 
ly to haul agricultural commodities. 
Motor Carrier Act of 1935, as amended, 
49 U.S.C.A. §§ 308(b) (6), 322(a).—U. 
S. v. Chadwick, 39 F.Supp. 204 

Colo. Count of information charg- 
ing that accused committed crime of 
low flying in violation of Aeronautics 
Act, in that he flew aircraft over con- 
gested part of a city at altitude of 
less than 1,000 feet contrary to form 
of statute, was subject to motion to 
quash because of uncertainty, indefi- 
niteness and ambiguity, in view of fact 
that the statute contained no prohibi- 
tion against flying below altitude of 
1,000 feet. Laws 1937, p. 252, § 8— 
People v. Agnew, 113 P.2d 424, 107 
Colo. 399. 

Ill. Indictment charging defendants 
with having kicked another with intent 
to disable his testicles stated an of- 
fense good as against motion to quash. 
Smith-Hurd Stats. c. 38, § 58.—Peo- 
Ps v. Kopke, 33 N.B.2d 216, 376 Ill. 


Ind. Where surplusage contained in 
indictment consists of matter which if 
true would constitute legal justification 
of offense charged, or other legal bar . 
to the prosecution, the indictment may 
Soo tunt aidan a v. State, 30 N.E.2d 


Mich. An information which was 
‘framed in the language of the negli- 
gent homicide’ statute, and which 
charged accused with causing the 
death of a named boy at a specified 
time and in specified township and ; 
county by carelessly and _ recklessly 
operating an automobile on a designat- 
ed highway, specifying with particu- 
larity the alleged careless and reckless ; 
acts of accused, was sufficient to inform j 


accused of the nature of the accusa- 
tion against him and to fairly apprise 
accused of the offense charged, and 
hencé was not subject to motion to 
quash or to motion for order requiring 
information to be made more specific. 
Comp.Laws 1929, § 17259; Comp.Laws 
‘Supp.1940, § 17115-324; Const. art. 2, 
§ 19.—People v. Eger, 299 N.W. 803, 
299 Mich. 49. 

Ohio App. The motions to quash in- 
dictments charging several defendants 

of offenses of rape and sodomy on P 


ground of ‘misjoinder’ of offenses 
were properly overruled. Gen.Code, § 
13437-3.—State v. Cala, 35 N.H.2d 758. ‘ 


Pa.Quar.Sess. An indictment for li- 
bel charging defendant with publish- 
ing a statement that A refused to abide 
by the Wage-Hour Law will not be 4 
quashed on motion, since it is the 
province of a jury to determine wheth- 
er or not such publication was ground- 
less and malicious and would subject 1 
A to public hatred and contempt.— r 
yuan dik et v. Williams, 83 Berks 


Pa.Quar.Sess. On a motion to quash 
an indictment charging that a defend. By 


ats 


ant procured, with intent to prevent a 
free and pure election, signatures to 
nomination papers of the Communist 
Party by making false representations 
to the persons who signed the petitions 
to the effect that the petitions were to 
procure the reelection of President 
Roosevelt, that they were to keep the 
United States out of war, that they 
were to raise the wages paid by the 
W. P. A., and that they were to in- 
erease help for those on relief, the de- 
fendant contended, inter alia, that the 
indictment failed to set forth any of- 
fense under the laws om Pennsylvania. 
Held, that the indictment sets forth a 
common law offense, and that, there- 
fore, the motion must be overruled.— 
ew celn v. Weiner, 49 Dauph. 


Pa.Quar.Sess. Three defendants 
were tried together on five indictments. 
One was charged in one indictment 
with procuring the signatures to a 
nomination paper of the Communist 
Party by false and fraudulent state- 
ments, and in another indictment 
with making false statements in the 
affidavits required to be appended to 
and accompanying the nomination pa- 
pers. Another was charged in two 
separate indictments with precisely the 
same offenses. All three were charged 
with conspiracy to procure the signa- 
tures to Communist nomination papers 
by false. statements and misrepresenta- 
tion with intent to prevent a free and 
pure election. On motions for a new 
trial and in arrest of judgment, the 
defendants argued, inter alia, that the 
conspiracy indictment failed to charge 
the crime of conspiracy, contending 
that since Sec. 1827 of the Blection 
Code of 1937, 25 P.S. § 3527, refers 
to conspiracy, there can be no con- 
spiracy at common law. Held, affirm- 
ing the ruling in 49 Dauph. 428, that 
the indictment will not be quashed 
and a new trial will not be granted. 
—Commonwealth v. Weiner, 51 Dauph. 
229 


Tex.Cr.App. In prosecution for know- 
ingly receiving stolen property under 
the value of $50 where total value of 
property was alleged to be $7.21, mo- 
tion to quash indictment on ground 
that it was not charged whether al- 
leged value of stolen property was the 
wholesale or retail price was properly 
overruled, since the state was not re- 
quired to plead its evidence and the 
market value of the stolen property 
was a matter of proof.—Pieratt v. State, 
146 S.W.2d 997. . 

Tex.Cr.App. An indictment charging 
several offenses in one count is subject 
to motion to quash for duplicity.—Gar- 
cia v. State, 149 S.W.2d 1138. erat 

Tex.Cr.App. Motion to quash indict- 
ment for alleged variance between Liz- 
zie Reinhardt, the actual name of 
homicide victim, and Lizzie Reinhart, 
the name alleged in indictment was 
properly denied, since the two names 
were “idem sonans,’ sounding the 
same.—Reese v. State, 151 S.W.2d 828. 
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Ky. In murder trial, where there 
was evidence, though slight, that de- 
fendant used steel knuckles in strik- 
ing fatal blow, court did not err in 
overruling defendant’s motion at the 
conclusion of commonwealth’s _ testi- 
mony to strike out so much of indict- 
ment as charged defendant with strik- 
ing and wounding deceased with steel 
knuckles.—Boggs _v. _Commonwealth, 
148 S.W.2d 703, 285 Ky. 558. 


§ 391 

D.C.D.C. A motion to quash an in- 
dictment is addressed to the discretion 
of the court.—U. S. v. Frankfeld, 38 F. 
Supp. 1018. : 

Where the questions raised by mo- 
tions to quash indictments can be con- 
sidered properly and more definitely at 
time of trial, motions to quash should 
be overruled.—U. S. v. Frankfeld, 38 F. 


On motion to quash in- 
dictment, court could not take cogni- 
zance of premises aliunde the indict- 
ment, and argument should be ad- 
dressed to the proofs or lack thereof 
at appropriate time during the course 
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of the trial, if at all—wU. S. v. Jacob- 
son, 34 F.Supp. 214. 

Ala.App. Where indictment under 
which defendant alleged he was for- 
merly put on trial charged no of- 
fense, it would have been wrong for 
circuit judge, who quashed indictment 
and ordered another to be preferred 
after at least one witness had been 
examined by the state, to have permit- 
ted the trial to proceed to judgment, 
which would have been certainly va- 
eated, since “lex neminem cogit ad 
vana seu inutilia’, Code 1940, Tit. 
15 eae 258.—Pinson y. State, 2 So.2d 


Fla. Allegations of fact in motion 
to quash indictments and informations 
charging criminal offenses on grounds 
that are predicated upon matters in 
pais may be traversed and appropriate 
proceedings had thereon. Acts 1939, ec. 
19554, § 138.—State ex rel. Hancock v. 
Love, 197 So. 534, 143 Fla. 883. 

Mich. Failure of accused to call trial 
court’s attention to motion to quash 
and to request a decision thereon was 
a ‘waiver’ of the motion, and accused 
was not entitled to new trial on ground 
that motion to quash should have been 
disposed of before trial of the cause. 
—People v. Kowalek, 296 N.W. 856, 296 
Mich, 714. 


R.I. In determining whether indict- 
ment is invalid because presented by 
a grand jury not drawn in accordance 
with statutory provisions, court must 
determine whether provisions involved 
are mandatory or directory. Const. 
art 1, § 7.—State v. Muldoon, 20 A.2d 


§ 392 

C.C.A.N.J. Defendants’ oral motions 
to quash indictment as defective in 
failing to show that grand jury’s in- 
vestigation was begun before District 
Judge’s extension of grand jury’s term 
of service beyond expiration of court 
term to complete unfinished business 
were properly denied, in absence of 
presentation to court of record facts, 
admissions by government or affida- 
vits by persons acquainted with facts 


in support of motions, though defend-. 


ants offered to prove by cross-examina- 
tion of district attorney that investiga- 
tion was begun after such extension. 


Jud.Code, §§ 96, 284, 28 U.S.C.A. §$§ 
ne 421.—U. S. y. Perlstein, 120 F.2d 
D.C.N.Y. Where there was an irrec- 


oncilable dispute in affidavits of indi- 
viduals moving for dismissal of indict- 
ment charging conspiracy to violate 
the Fair Labor Standards Act, on 
ground that the grand jury considered 
evidence violating their constitutional 
privilege against self-incrimination, and 
affidavits of attorney representing the 
government were that individuals had 
in fact been informed of their consti- 
tutional right to refuse to answer 
questions, and that, on occasions, they 
did exercise that right by refusing to 
respond to certain specific queries, mo- 
tion for dismissal would be denied, 
since positive averments of a sworn 
officer of the district court should not 
be overborne by uncorroborated state- 
ments of interested parties. U.S.C.A. 
Const. Amend. 5; Fair Standards Act, 
29 U.S.C.A. §§ 201-219.—U. S. v. Van 
Wagenen-Sager, Inec., 34 F.Supp. 736. 


Ark. Where motion to quash indict- 
ment on ground that members of ne- 
gro race excluded from jury service 
because of race was overruled, and, 
before trial commenced, accused re- 
quested to be allowed to introduce tes- 
timony to support motion to quash, of- 
fer of testimony to support motion 
came in apt time and it was an abuse 
of discretion to refuse to hear evidence 
in support of motion.—Haraway Vv. 
State, 153 S.W.2d 161. 

Where motion to quash indictment 
on ground that members of negro race 
were excluded from jury service be- 
cause of race was overruled, and, be- 
fore trial began, accused asked to be 
allowed to introduce testimony to sup- 
port motion to quash but was not per- 
mitted to make such proof, admission 
of testimony supporting allegations of 
the motion to quash on motion in ar- 


§ 398 


rest of judgment came too late.—Har- 
away v. State, 153 S.W.2d 161. 

Pa.Quar.Sess. A defendant may not 
call and examine the witnesses who tes- 
tified before the Grand Jury, for the 
purposes of proving that their testi- 
mony before that body was insufficient 
to warrant the return of a true Dill. 
pre aon v. Steel, 49 Dauph. 

Tex.Cr.App. In determining wheth- 
er an indictment should be quashed 
on ground of discrimination against 
the negro race of which accused was 
a member in the appointment of the 
jury commissioners and in selection of 
grand and petit jurors, testimony as 
to what other judges and jury com- 
missioners did in past was not indica- 
tive of whether grand jury which in- 
dicted accused was properly selected. 
Code Cr.Proc.1925, art. 339.—Hamil- 
ton v. State, 150 S.W.2d 395. 

Tex.Cr.App. On motion to quash in- 
dictment for murder on ground that 
jury commissioners in _ selection of 
prospective grand jurors discriminated 
against the negro race of which de- 
fendant was a member, evidence failed 
to show that there were any negro res- 
idents of county possessing the neces- 
sary qualifications of grand jurors. 
Code Cr.Proc.1925, art. 339.—King v. 
State, 152 S.W.2d 342. 


; § 394 
_ Ariz. When a motion to set aside an 
information is granted, there is no 


“ease pending” until a new informa- 
tion is filed. Rev.Code 1928, § 5005.— 
Pray v. State, 106 P.2d 500 

Neb. Where district court’s order 
sustaining a motion to quash informa- 
tion filed by prosecuting attorney was 
not accompanied by a judgment dis- 
missing the proceedings, or discharg- 
ing the defendant, the order did not 
operate to terminate the proceedings, 
or discharge the defendant, by “due 
course of law” within meaning of 
statute. Comp.St.1929, §§ 29-506, 29- 
509.—Dobrusky v. State, 299 N.W. 539. 

§ 397 

C.C.A.Ga. The proper way to test 
legal sufficiency of indictment for using 
mails to defraud is by demurrer. Cr. 
Code § 215, 18 U.S.C.A. § 338.—Lamb v. 
UniS.5 a5 yp Bede ise 

D.C.Ga. For purposes of demurrer 
to indictment, allegations of the in- 
dictment were to be taken as true.— 

. S. v. Sutherland, 37 F.Supp. 344. 

D.C.La. The allegation in indictment 
charging certain state and local of- 
ficials with using mails in furtherance 
of scheme to defraud parish and tax- 
payers by leading parish to believe 
that claim of company for terracing 
and road equipment purchased by the 
several members of police jury acting 
separately by wards, and not by reso- 
lution or jointly, had to be paid in 
full, that the machinery was sold upon 
basis of payments to be made from 
rentals, must be taken as true for pur- 
pose of demurrer.—U. S. v. Wimberly, 
34 F.Supp. 904. 

D.C.Wash. Demurrers to indictment 
for violation of Sherman Anti-Trust 
Act admitted the truth of all allega- 
tions which were well pleaded. Sher- 
man Anti-Trust Act §§ 1-8, 15 U.S. 
C.A. §§ 1-7, 15 note—U. S. v. Asso- 
ciated Plumbing & Heating Merchants, 
38 H.Supp. 769. 

Conn. A demurrer to information 
charging defendant with violation of 
Liquor Control Act admitted that de- 
fendant had done a forbidden act. 
Gen.St.Supp.1939, § 968e.—State vy. 
Zazzaro, 20 A,2d 737, 128 Conn, 160. 

Wash, The statute providing that 
no pleading other than an indictment, 
information, or complaint shall be re- 
quired on part of state in any crim- 
inal proceedings does not limit the 
state to the pleadings enumerated, 
and the state may, to test the suffi- 
ciency of a defendant’s special plea 
as a matter of law, interpose a demur- 
rer, notwithstanding that there is no 
express provision for a demurrer by 
the state in a criminal case. Rem.Rev. 
Stat. §§ 2022, 2050—1, 2054.—State y. 
Barton, 105 P.2d 68. 

§ 398 


N.Y.Gen.Sess. A demurrer to indict- 


ment cannot be entertained while a 
plea of not guilty stands. Code Cr. 
Proc. § 323.—People v. Kupferman, 24 
_ N.Y.S.2d 445, 175 Misc. 650. 

; OkLCr.App. Though an information 
not signed by the county attorney fails 
_to comply with statutory requirements, 
yet under statute that defect can only 


g é 3 ged p 
of beverages the possession o 
was not criminal, and court sustai 
special demurrers as to all beverages 
except distilled intoxicating liquors 
“viz., whisky”, the additions and sub- 
tractions thereby made, in effect, by 
court did not render void the <indict- 
ment which was merely stripped of 
surplusage and was not materially 
er defendant has entered his apc et to.—Gentry v. State, 11 S.H.2d 
appearance in court by pleading to . 
the merits of the charge. 22 OkISt. § 410 . 
Ann, §§ 303, 512.—Roberts v. State, OkI.Cr.App. Where the trial court 
115 P:2d 270, superseded 117 P.2d sustains a demurrer to an indictment 
174. : or information, the judgment is a “‘final 
judgment”, unless the court, being of 
opinion that pie open ten on eee Ane 
; emurrer is sustained may be avoide 
ee ce, Cueckers in a new indictment or information, 
directs the case to be resubmitted to 
the same or another grand jury, or 
that a new information be filed, and, 
if the court does not direct the case 
to be further prosecuted, the defend- 
Ba ORLSE Aan tdcEOs weOo eee 
_ time before final judgment, and hence Sehr Ee , ENS) VG 
entertaining of demurrer ‘during the Gray, 111 P.2d 514. 
alive was not improper.—State v. Taes, § 412 
Pi2d- 751, Cal.app. The amendment of three 
§ 399 counts of an indictment charging kid- 
N.J. A demurrer which attacks napping with intention to rob, by add- 
_ an indictment by the addition of a fact ing to each of them the statement that 
which is not alleged is a “speaking de- the kidnapped persons ‘suffered bodily 
murrer’ and should be overruled.—U. harm’ incident to ‘the commission of 
v. Tot, 36 F.Supp. 273. the crimes charged, without resubmit- 
uy F § 400 ting the indictment to the grand jury 
C.N.J. In prosecution for receiving was not prejudicial, since added words 
firearm” in violation of the Federal were not a necessary element of offense 
earms Act, whether the particular of kidnapping and holding one for 
eapon named in the indictment was a purnose of robbery and did not change 
“firearm” within the act was a question offenses charged, but merely supplied 
of fact which could not be raised by statement of facts which might be con- 
demurrer. Federal Firearms Act § 1. sidered by the jury in determining 
et seq., 15 U.S.C.A. § 901 et seq.—U. penalty for crime as provided by Penal 
v. Tot, 36 F.Supp. 273. Code. Pen.Code, §§ 209, 1008.—People 
The objection that an in- v. Haley, 116 P.2d 498. 
duplicitous is properly Miss. The statute authorizing 
sed by demurrer.—U. S. v. Buerk, amendment of indictment to conform 
F.Supp. 409. to proof was inapplicable where indict- 
ment did not contain statement re- 
garding ownership of building bur- 
glarized. Code 1930, § 1289.—Crosby 
v. State, 2 So.2d 813. 
Okl.Cr.App. At common law, it was 
beyond a court’s power to make, or- 
der, or permit any amendment of any 


Bie 


_ ing to it—State v. Hann, 12 S.H.2d 720. 
BL960S'Cs 211. ; 

_ Wash. An objection to the sufficien- 
y of information, in that it does not 
arge a crime, may be made at any 


submission of the case to the 
jury.—Ex parte Williams, 
A pomanne eto indict- 6524. 

sustained if one or Under statute providing that imma- 
ore of the counts of the indictment is terial informalities in an nudicenent or 
od. Code Cr.Proc. § 323.—People v. information should be disregarded, a 
pferman, 24 N.Y.S.2d 445, 175 Mise. court has authority to correct defects 
in the nature of clerical errors or mere 
irregularities which do not substan- 
tially affect a defendant’s rights.) 22 
Ok1.St.Ann. § 410.—Ex parte Williams, 
106 P.2d 524, 


OkKLCr.App. The statute providing 
that an information may be amended 
in matter of substance or form at any 
time before the defendant pleads, with- 
out leave, and may be amended after 
plea on order of court where the 
amendment can be made without ma- 
terial prejudice to defendant’s right, 
is liberally construed. 22 OkI.St.Ann. 
§ 304.—Potts v. State, 113 P.2d 839. 

Okl.Cr.App. The _ statute providing 
that an information may be amended 
in matter of substance or form at 


grand 
106 P.2d 


Ok1.Cr.App. Though an information 
not signed by the county attorney fails 
to comply with statutory requirements, 
t under statute that defect can only 
taken advantage of by demurrer and 
ection thereto cannot be raised after 
endant has entered his general ap- 
earance in court by pleading to the 
rits of the charge. 22 OkI.St.Ann. 
303, 512.—Roberts y. State, 115 P.2d 
70, superseded 117 P.2d 174. 


~ dt-pae § 403 

_ ©.C0.A.Tenn. A demurrer to first and 

_ second counts of indictment charging 

violations of the Mann Act was proper- 

ly overruled, where it was based on 

_ the statute of limitations, since such 
a defense cannot be raised by demur- 


tiNo 


any time before the defendant pleads 

rer. Mann Act, §§ 2, 3, 18 U\S.C.A. §§ without leave, and ma i 
4 . y be amended 

398, 399; 18 U.S.C.A. § 582.—Hughes after plea on order of court where 


the amendment can be made without 
material prejudice to defendant’s 
right, generally permits amendments, 
especially if based on a technicality, 
but where the information fails to 
state facts sufficient to constitute a 
crime, the statute does not permit a 
crime to be alleged to the material 
prejudice of a defendant’s rights. 22 
Ok1.St.Ann. § 304.—Potts y, State, 113 
P.2d 839. 

Pa.Super. A statutory indictment 
prepared by district attorney without 
presentation to grand jury should have 
been signed by district attorney and 
was not complete as an indictment un- 
til signed, but defect arising from dis- 
trict attorney’s failure to sign indict- 
ment could be amended. 19 P.S. § 241. 


vy. UL S., 114 F.2d 285. 


§ 407 

D.C.La. In disposing of demurrer to 
counts of indictment, allegations of 
counts were to be accepted as true.— 
U. S. v. Classic, 35 F.Supp. 457. 
App.D.C. An indictment must be 
read as a whole in determining wheth- 
er it is demurrable.—Randle v. U. S., 
113 F.2d 945. 


Ga.App. The sustaining of a special 
demurrer, the result of which is either 
to strike from or add to the material 
allegations of an indictment, is equiva- 
Jent to the sustaining of a general de- 
murrer and quashing the indictment.— 
Gentry v. State, 11 §1.2a 39. 

Where indictment which charged pos- 
session of tax-unpaid distilled intoxi- 


nature to an indictment without a re- - 


and the state admitted that there was 
no such person in esse connected with i 
the case as G. “Hutchinson”, the trial 
judge erred in admitting in evidence 
record purporting to show that in 
1935, defendant was married to one 
G. “Harrington” and in permitting in- 
dictment to be amended to allege de- 
fendant’s marriage to one G. ‘Har- 
rington”, since the names “Hutchin- 
son’. and “Harrington” are not “idem 
sonans’’.—State v. Hutchinson, 14 S.B, 
2d 898, 197 S.C. 154. 
§ 413 
Ga.App. An indictment cannot be 
materially amended by striking from or 
adding to its allegations, except by 
the grand jury, and it can be so 
amended by the grand jury only be- 
fore the indictment is returned into 
court.—Gentry v. State, 11 S.EH.2d 39. 
‘Court should not materially amend 
indictment by striking from or adding 
to its allegations and if additions or 
subtractions by court materially affect 
the indictment, the indictment  be- 
comes void and cannot be the basis of 
a EES astro ae AT v. State, 11 S.H. 
2d 39. ' 


§ 414 

Ark. Where indictment for embezzle- 
ment charged defendant with misap- 
propriating public funds while actin 
as “acting deputy collector of Pulaski 
county”, in which county the sheriff 
was ex officio collector, an amendment 
describing defendant as “chief deputy 
sheriff”? was permissible as relating to 
form rather than substance, and did 
not change nature of charge. Initiated 
Act No. 3, Pope’s Dig. § 3853; Acts 
1939, p. 316; Pope’s Dig. § 3836.— 
eae v. State, 143 S.W.2d 1, 200 Ark. 


Ark. Where indictment charging ar- 
son recited that defendants wrongfully 
and feloniously burned and destroyed 
a certain drug store and the property 
of a named person and others, it was 
not error to permit the prosecuting at- 
torney to amend the information by 
writing in the name of another person. 
Pope’s Dig. §§ 3045, 3853.—Bennett v. 
State, 144 S.W.2d 476. 

Pa.Super. Although the statute pro- 
viding that, in all criminal cases ex- 
cept homicide, the defendant charged 
with commission of ‘crime may enter a 
plea of guilty without the presentation 
of a bill of indictment to the grand 
jury and the finding of a true bill 
against him, contemplates that district 
attorney shall sign the indictments 
prepared under its rovisions, failure 
of district attorney to sign indictment 
is a defect which is amendable. 19 P. 
S. § 241.—Commonweaith ex rel, Con- 
zo v. Ashe, 15 A.2d 926, 142 Pa.Super, 


§ 41 

C.C.A.N.J. The common law rule 
that body of an indictment shall not 
be amended has been followed in fed- 
eral courts, and amendment of sub- 
stance in the body of an indictment 
violates the Fifth Amendment, even if 
defendant agrees that facts stipulated 
should have the same effect as if set 
forth in the indictment. U.S.C.A.Const. 
Amend. 5.—U. S. y. Fawcett, 115 F.2d 
764, 182 A.L.R. 404. ; 

C.C.A.N.J. An amendment of indict- 
ment by adding the words “otherwise 
known as Leo Wilson,” after defend- 
ant’s name, which could not mislead 
or prejudice defendant in any degree 
nor affect any substantive right of 
defendant’s, was one of form only and 
was allowable under statutes intended 
to eliminate effect of all purely techni- 
cal and formal defects. 18 U.S8.C.A, § 
556; Jud.Code § 269, 28 U.S.C.A. § 
391.—_U. S. v. Fawcett, 115 F.2d 764. 
132 A.L.R, 404. 

Cal. In prosecution for conspiracy 
to commit murder and other offenses 
arisin out of bombing, allowing 
amendment of indictment to contorm 
to proof, so as to make conversations 
or declarations admitted in evidence 
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become material to the conspiracy al- 
leged, was not error. Pen.Code, § 1008. 
—People v. Kynette, 104 P.2d 794, su- 
perseding 97 P.2d 287. 

Cal.App. The statute authorizing 
amendment of indictment, authorizes 
amendment to be made after both sides 
have rested, without any continuance 
unless substantial rights of defendant 
are prejudiced, in which case a con- 
tinuance must be granted. Pen.Code, 
§ 1008.—People v. Suter, 111 P.2d 23. 

Permitting district attorney to 
amend indictment in prosecution for 
conspiracy to bribe by addition of 
words “to-wit, money”, without grant- 
ing defendants a continuance or re- 
arraignment and time within which to 
plead thereto, was not error, since of- 
fense charged was not changed and 
accused was afforded every opportunity 
to present any defense to indictment 
as amended. Pen.Code, §§ 165, 1008.— 
People v. Suter, 111 P.2d 23. 

Ohio App. In prosecution for steal- 
ing automobile wherein prosecuting 
witness, who was alleged in indictment 
to be owner of the automobile, testified 
that although bill of sale was in her 
name, the automobile in fact belonged 
to her son who had paid the purchase 
price, action of the trial court in per- 
mitting amendment to indictment to 
show that ownership of automobile was 
in prosecuting witness and her son, 
was not prejudicial error. 
ee ee ney. v. State, 32 N.H.2d 
Okl.Cr.App. The insertion of wrong 
date in indictment, as presented by 
grand jury, so as to give date of al- 
leged offense as subsequent to present- 
ment and filing of indictment, would 
be considered a “clerical error,’ and 
county attorney, with court’s permis- 
sion, could under statute amend the 
indictment to show the true date of 
the alleged offense, where defendant 
was informed of the correct date by 
the preliminary complaint. 22 OklI.St. 


Ann, 410.— Ex parte Williams, 106 
P.2d 524, 
Pa.Super. Though all indictments, 


whether presented to a grand jury or 
prepared by the district attorney pur- 
suant to statute providing for waiver 
of an indictment by a grand jury, 
should ,be signed by the district attor- 
ney, thus authenticating them, the de- 
fect is amendable. 19 P.S. § 241.— 
Commonwealth ex rel. Banky v. Ashe, 
16 A,2d 668, 142 Pa,Super. 396. 


Where an indictment prepared by 
the district attorney pursuant to stat- 
ute providing for waiver of an indict- 
ment by a grand jury was not signed 
by district attorney, endorsement on 
indictment by a judge of the court of 
quarter sessions ordering it to be cer- 
tified to the court of oyer and terminer 
authenticated it sufficiently as an “‘in- 
dictment” prepared by the district at- 
torney under and pursuant to the 
statute, and the superior court would 
regard it as amended. 19 P.S. § 241, 
—Commonwealth ex rel. Banky vy. Ashe, 


16 A.2d 668, 142 Pa.Super. 396. 
Pa.Super. The statute authorizing 
amendment of indictments to corre- 


spond to the proof, as applied to an 
amendment to give the true name of ac- 
cused, is not unconstitutional in any 
respect. 19 P.S. § 433.—Commonwealth 
Pe Liebowitz, 17 A.2d 719, 143 Pa.Super. 


Regulation of the mode of procedure 
under indictments may be made by 
legislation if the substance of constitu- 
tional rights secured under the grand 
jury system is unimpaired, and unes- 
sential formalities of that system may 
be modified from time to time to meet 
the changing needs of the general wel- 
fare. P.S Const. art. 1, §§ 9, 10.—Com- 
monwealth vy. Liebowitz, 17 A.2d 719, 
143 Pa.Super, 75. 

Pa.Super. One of the purposes of 
the statute relating to amendment of 
indictments is to allow a proper and 
complete identification of accused and 
permit a correct record of proceedings 
to be made. 19 P.S. § 483.—Common- 
wealth v. Liebowitz, 17 A.2d 719, 143 
Pa.Super, 75. 


At common law, indictments could 
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not be amended by the court after they 
had been found and presented by the 
grand jury.—Commonwealth v. Liebo- 
witz, 17 A.2d 719, 143 Pa.Super. 75. 

Pa.Super. Where accused, when ar- 
rested for larceny, gave an assumed 
name under which he was indicted, and 
competent evidence at trial showed his 
real name, it was not error prejudicial 
to accused to amend indictment so as 
to give his real name, “alias” the as- 
sumed name; the word “alias” being 
used as equivalent of ‘alias dictus’”’ or 
“otherwise called’, and indicating that 
he was called by one or the other of 
those names, the designation in its na- 
ture being only ‘“descriptio personae.’’ 
19 P.S. § 433.—Commonwealth v. Lie- 
bowitz, 17 A.2d 719, 143 Pa.Super. 75. 

Permitting amendment of indictment 
of accused indicted under assumed name 
so as to give his real name, ‘alias’ 
the -assumed name, was “not material 
to the merits of the case’, made no 
substantive change, and did not preju- 
dice accused in defense on the merits 
nor violate any of his constitutional 
rights. 19 P.S. § 433.—Commonwealth 
uA Liebowitz, 17 A.2d 719, 143 Pa.Super. 
Oe 


§ 417 
Pa.Super. A statute which merely 
facilitates the pleading in a criminal 
case, such as one providing that formal 
statements as to time, place, value, and 
name of accused, are open to amend- 
ment on trial, is constitutional. 19 P. 
S. § 483; P.S.Const. art. 1, §§ 9, 10.— 
Commonwealth y. Liebowitz, 17 A.2d 

719, 143 Pa.Super. 75. 


§ 423 

Ala. A complaint initiating prosecu- 
tion for violation of prohibition law is 
amendable so as to charge illegal trans- 
portation or importation without re- 
gard to the quantity within the pur- 
view of section 51 of the Alcoholic 
Beverage Control Act, or a nol pros 
may be taken and the case referred 
to the grand jury. Code 1940, Tit. 29, 
§ 68.—Hardin vy. State, 3 So.2d 93, mod- 
ifying 3 So.2d 89, answers to certi- 
fied questions conformed to 8 So.2d 
838, reversing 3 So.2d 83. 


Ariz. Allowing amendment of infor- 
mation charging perjury to state that 
oath was administered to accused on a 
day prior to that alleged in informa- 
tion was not error on ground that time 
was a material ingredient of offense, 
since day or hour that perjury is com- 
mitted is immaterial providing it was 
at time before filing of information. 
Rev.Code 1928, §§ 4980, 4987.—Pray v. 
State, 106 P.2d 500. 


Minn. Where information charged 
that accused embezzled a certain sum 
from a named individual as trustee on 
certain date, and after admission of 
evidence at the trial the trial court al- 
lowed the information to be amended 
by changing the date on which the 
charged embezzlement took place, the 
information was sufficient under the 
statute providing -that embezzlement 
may be charged without specifying any 
particulars of such larceny, and that 
evidence may be given of any such lar- 
ceny committed within six months next 
after the time stated in the indictment, 
and the trial court properly allowed 
the amendment, since the date was not 
the essential element of the 
charged. Mason’s Minn.St.1927,  § 
10662.—State v. McGunn, 294-N.W. 208. 

Okl.Cr.App. The matter of allowing 
an information to be amended as to 
form after a case had been called for 
trial by striking from the information 
certain allegations therein set forth 
was within the discretion of the trial 
court.—Jenner v. State, 114 P.2d 956. 

Okl.Cr.App. Record failed to dis- 
close that trial court abused its dis- 
eretion or that substantial rights of ac- 
cused were materially prejudiced by 
eourt’s action in allowing county at- 
torney, after case had been called for 
trial, to amend information charging 
illegal possession of slot machine by 
striking therefrom allegations relating 
to the operation of slot machine, upon 
accused’s objection that information as 
originally drawn was duplicitous in 
that it charged a violation of statute 


§ 438 


providing a penalty for the setting u 

and operation of a slot machine as well 
as a violation of statute making the 
possession of a slot machine a misde- 
meanor. 21 OkI.St.Ann. §§ 969, 970.— 
Jenner v. State, Sane ee 956. 


Mo.App. In prosecution for contrib- 
uting to the delinquency of a 14-year 
old child, where purpose and effect of 
amended information was to eliminate 
a statement in original information 
that child and one of defendants were 
married in Illinois, and nothing was 
charged in amended information that 
was not charged in original informa- 
tion, the amended information was not 
a “departure’ from the original in- 


formation. Mo.St.Ann. §§ 4024, 14136,. 
14161, pp. 2829, 850, 873.—State y. 
Johnson, 145 S.W.2d 468. 


§ 4380 

Cal.App. Where after accused plead- 
ed guilty to two complaints charging 
receipt of stolen goods, Municipal 
Court certified cases to Superior Court 
for purpose of imposing sentence, Su- 
perior Court properly amended com- 
plaints on motion of district attorney 
to charge accused with prior convic- 
tions in view of statute expressly au- 
thorizing Superior Court to amend a 
complaint by adding charges of prior 
convictions. Pen.Code, §§ 644, 859a, 
9691%4.—People v. Carson, 114 P.2d 619. 

Where after accused pleaded guilty 
to two complaints charging receint of 
stolen goods Municipal Court certified 
eases to Superior Court and such court 
on motion of district attorney amend- 
ed complaints to charge accused with 
prior convictions, the prior convictions 
were not improperly charged because 
amendments by which they were add- 
ed to complaints were unsigned, since 
statute authorizing Superior Court to 
amend complaint by adding charges of 
prior convictions does not require such 
amendments to be signed, but amend- 
ments are given vitality by order of 
court. Pen.Code, §§ 644, 859a, 969%. 
—People v. Carson, 114 P.2d 619. 

§ 437 

Mass. Specifications may be amended 
to correspond with the proof. G.L. 
(Ter.Ed.) ¢c. 277, § 40.—Commonwealth 
y.. Albert, 29 N.H.2d 817. 


§ 438 

Minn. In prosecution for willful 
neglect of official duty, state must 
prove all material allegations of in- 
dictment. Mason’s Minn.St.1927, § 
a ese ak v. Palmersten, 299 N.W. 
69. 

Miss. Under statute providing grad- 


ations in punishment for unlawful 
sale and possession of intoxicating liq- 
uors, where accused is prosecuted as a 
third offender, indictment must charge 
and proof must show that accused 
had been convicted of a first offense, 
that after conviction of first offense, 
he committed a second offense and was 
convicted for it as such, and that 
after successive offenses and convic- 
tions in such manner he committed the 
third offense. Laws 1912, ec. 214.— 
Millwood v. State, 1 So.2d 582, 190: 
Miss. 750. 

The code revision of statute pre- 
scribing gradations in punishment for 
unlawful sale or possession of intoxi- 
cating liquors does not change the re- 
quirement that where accused is pros- 
ecuted as a third offender, indictment 
must charge and proof must show 
distinct prior offenses and convictions. 
Laws 1912, c. 214; Code 1930, §§ 2, 
1974.—Millwood vy. State, 1 So.2d 582. 
190 Miss. 750, 

Mo. Where it is sought to invoke 
provisions of habitual criminal act 
prescribing more severe punishment on 
conviction for a second offense, it is 
not only necessary to aver in the in- 
formation defendant’s former convic- 
tion and his discharge either by par- 
don or by compliance with sentence, 
but proof must also be made thereof. 
Mo.St.Ann. § 4461, p. 3063.—State v. 
York, 142 S.W.2d 91. 


Utah. In criminal case, the plead- 
ings, consisting of information, bill of 
particulars furnished defendant, and 


his plea, form the issues and limit the 


tenn 
eae 


* 
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such allegations were 


accusation to matters therein alleged 


and denied._State vy. Anderson, 116 
P.2d 398. 


§ 440 : 

N.Y. Unlike a statute of limitations 
in a civil case, such a_ statute in a 
. eriminal case creates a bar to prose- 
' cution, and the time within which an 
offense is committed becomes a juris- 
- dictional fact which the state must al- 
lege and prove.—People v, Hines, 29 
N.H.2d 488, 284 N.Y. 93, modifying 17 

N.Y.S.2d 141, 258 sapey. 466. 


Ky. Where indictment charging de- 
taining girl for immoral purposes al- 
leged that defendant was over 21 years 
of age, but statute creating the offense 
made no mention of age and defendant 
testified on cross-examination that he 
was thirty years of age, commonwealth 
was not required to prove defendant’s 
age. Ky.St. § 1158—House v. Com- 
noon. 145 S.W.2d 834, 284 Ky. 


i § 448 : 
Neb. In criminal prosecution, stat- 
ute of limitations need not be pleaded 


and may be raised under general plea 


of not guilty. Comp.St.1929, § 29-110. 
—Emery vy. State, 295 N.W. 417. : 
In prosecution for chicken stealing 
and breaking and entering allegedly 
committed more than three years prior 
to filing of complaint upon which ac- 
eused was arrested, it was proper for 
state to show that the accused was flee- 
ing from justice and if the evidence 
was sufficient, for the court to instruct 
the jury with reference thereto. Comp. 
St.1929, § 29-110.—_Emery y. State, 295 


.W. 417. 
% § 451 


_€.C.A.Wash. Where in_ prosecution 
for using mails to defraud some of al- 
legations of overt acts in second indict- 
ment charging conspiracy were kept 
- sealed until after all evidence was in, 


and indictment was submitted to jury 


with such seals removed, defendants 
could not claim that they were tried on 
an indictment which was not the same 


as returned by the grand jury because 


sealed during 
. trial. Cr.Code, §§ 37,. 215, 18 U.S.C.A. 
i beer 338.—Walker v. U. S., 116 F.2d 


In prosecution for using mails to de- 
fraud by scheme to obtain money and 
property from stockholders and deposi- 
tors of a bank, wherein indictment de- 
scribed condition of bank and stated 
that a conservator was appointed on 
May 3, 1934, and evidence disclosed 
that appointment was made a year 
earlier, there was no “fatal variance” 
_between charge and proof, since allega- 
tion of date of appointment was imma- 
terial. Cr.Code, §§ 37, 215, 18 U.S.C.A. 
ee 838.— Walker v. U. S., 116 F.2d 


- Ala.App. The evidence and allega- 


tions in the pleadings must correspond. 


- —Christian v. State, 198 So. 366. 


Ala.App. Allegation and proof of 
an offense must correspond, and a ma- 
terial variance in the allegations and 
proof is fatal to a conviction.—Milam 
v. State, 198 So. 860, 29 Ala.App. 494, 
ae denied 198 So. 863, 240 Ala. 


Ala.App. Defendant is required to 
answer only to specific charge con- 
tained in indictment.—Wright v. State, 
yh 321, certiorari denied 3 So.2d 


_Cal.App. A variance between _ allega- 

tions and proof as to date on which of- 
fense was committed is not material 
unless defendant was misled in making 
his defense or placed in danger of be- 
ing twice in jeopardy.—People v. An- 
drew, 110 P.2d 459. 

Mass. An offense must not only be 
proved as charged but must be charged 
as proved.-Commonwealth y. Albert, 
29 N.E.2d 817. 

N.¥.Sup. Where accused, employed 
as supervisor of construction work, se- 
cured employment for his trucks by 
licensing them in names of drivers 
thereof, and ultimately received money 
paid for their use upon claims present- 
ed by the drivers, in the absence of 
evidence that allegedly false claims 


were for services or materi j 
tually rendered or furnished, 
ment charging that accused wrong- 
fully obtained money from county by 
consenting to and conniving at audit 
and payment of fraudulent claims must 
be dismissed, because evidence did not 
establish crime charged. Penal Law, § 
1864.—People vy. Dally, 24 N.Y.S.2d 692. 
175 Mise. 680. 

N.Y.Co.Ct. A conviction can be sus- 
tained only for the crime with which 
defendant was accused in information, 
or a lesser degree thereof, and a de- 
fendant cannot be convicted of one 
crime when charged with another or 
poner cope vy. Trudeau, 24 N.Y.S.2d 

N.C. An accused must be convicted, 
if at all, of the particular offense 
charged in bill of indictment, the al- 
legations and proof being required to 
correspond.—State v. Jackson, 11 S.E. 
2d 149, 218 N.C. 373. : 

Okl.Cr.App. A ‘variance’ in a crimi- 
nal case is an essential difference be- 
tween the accusation and proof.—Sni- 
der v. State, 108 P.2d 552. 4 

A variance is not material unless it 
is such as might mislead the defense, 
or expose the defendant to the injurv 
of being put twice in jeopardy for the 
same offense.—Snider y. State, 108 P. 
2d 552. ‘ 

Okl.Cr.App. A “variance” in a crim- 
inal case is an essential difference be-¢ 
tween the accusation and the proof and 
a variance is not material unless it is 
such as might mislead the defense or 
expose a defendant to being put twice 
in jeopardy for the same offense.—Her- 
ren y. State, 115 P.2d 258. 

Pa. In criminal trials, the proof 
offered by the commonwealth must 
measure up to the charge made in the 
indictment.—Commonwealth v. Aurick, 
19 A.2d 920, 342 Pa. 282, reversing 16 
A.2d 429, 142 Pa.Super. 364 

Tenn. Under an indictment charging 
conspiracy to obtain money by false 
pretenses and obtaining money by 
false pretenses, proof of either offense 
so charged would be sufficient to sup- 
port a conviction.—Richards vy. State, 
145 S.W.2d 772. 
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Pa.Quar.Sess. Under the Act of 
March 31, 1860, P.l. 392, 18 PS. § 712, 
on an indictment charging fornication 
and bastardy, where the illegitimate 
child is begotten in one county and 
born in another, place is only essential 
upon the question of jurisdiction and 
even where it is incorrectly stated, if 
the evidence establishes that the offense 
was committed within the jurisdiction 
of the court, the variance will not be 
fatal—Commonwealth v. Kwiatkowski, 
7 Sch.Reg. 256. 


Tex.Cr.App. In prosecution for ille- 
gally practicing law, ‘“‘variance’”’ did not 
exist between information and evidence 
on ground that evidence was insuffi- 
cient to prove allegation in informa- 
tion that letter showing that defendant 
held himself out as an attorney was 
written and mailed by defendant in 
Bexar County where prosecution was 
had, where defendant’s attorney tes- 
tified that law office was at certain ad- 
dress in San Antonio, and there was 
other evidence that transactions with 
defendant took place at such office, and 
letter in evidence carried the same ad- 
dress in San Antonio, since the court 
would take judicial knowledge that San 
Antonio is the county seat of Bexar 


County.—Clements vy. State, 147 S.Ww. 
2d 483. 
§ 454 
Alaska. In prosecution of corpora- 


tion for operating a salmon cannery 
without paying license taxes and with- 
out having obtained licenses, allega- 
tions of information in regard to dura- 
tion of cannery seasons, which were al- 
leged to have opened on or about a cer- 
tain date and to have closed on or about 
a certain date, were not such allega- 
tions as would prevent the government 
from proving other dates, notwith- 
standing that corporation’s special plea 
in bar alleged that corporation was not 
guilty on ground that offenses charged 
were barred by _ limitations. Comp. 
Laws 1933, §§ 177, 178; §§ 180, 181, 


-indictment. 


or about May 29 Y 
received covering a period both rrior 
and subsequent thereto, since statute 
deals with a continuing offense, and 
evidence of acts of accused may be 
admitted which occurred either subse- 
quent or antecedent to date specified 


in complaint. Pen.Code, § 270.—Peo- 
ple v. Nelson, 108 P.2d 51. 
Cal.App. Where indictment charged 


that act of sex degeneracy took place 
on or about April 20, testimony that 
act occurred at about 4 o’clock in the 
morning of April 21 did not create a 
“fatal variance’. Pen.Code, 288a.— 
People v. Andrew, 110 P.2d 459. 
Ky. In 
infant child, leaving it in destitute or 
indigent circumstances, accused could 
be convicted only for acts committed 
prior to the finding of the indictment, 
and the situation existing at time of 
trial could not be considered. Ky.St. 
§ 331i-1.—Miller v. Commonwealth, 143 
S.W.2d 854, 284 Ky. 70 

N.C. In larceny prosecution, exact 
dates of taking are not regarded as 
capitally important.—State v. Williams, 
£3) (Ss 2aG7 219 IN. Ca e3Gbe 

Tenn. Within the limitations -that 
an offense must be proved to have been 
committed before the finding of the in- 
dictment and that the offense must be 
proved to have been committed within 
the time specified by the statute of 
limitations, and except where a special 
day is essential or where time is the 
essence of the offense, the time of the 
commission of an offense, 4s averred 
in the indictment is not material, and 
the proof is not confined to the time 
LI em ono v. State, 143 S.W.2d 

In prosecution under’ indictment, 
found December 4, 1939, charging that 
defendant “on the — day of Novem- 
ber, 1938,” unlawfully and feloniously 
had carnal knowledge of a female un- 
der 21 years of age and over 12 years 
of age, the trial judge did not err in 
permitting the conviction to be related 
to an act of intercourse shown to have 


“been committed on January 10, 1939, 


where there was no showing of preju- 
dice, since time is not of the essence 
of the offense, and the date alleged is 
immaterial, provided it is a date with- 
in the statutory limitation and before 
the finding of the indictment. Code 
1932, § 10786.—Green v. State, 143 8S. 
W.2d 713. 

In prosecution for intercourse in vio- 
lation of the age of consent law, it was 
competent for the state to elect to 
prosecute for an offense committed on 
a date after the time named in the in- 
dictment, since it was competent for 
the state to prove acts of intercourse 
subsequent to the time named in the 
Codein1932 Wasa LOTeiGees 
Green yv. State, 143 S.W.2a 713. 

Wash. In prosecution for sodomy, 
the variance as to dates between re- 
citals in instructions and the informa- 
tion was not material where defendant 
interposed no defense of alibi since 
“sodomy” is not a crime of which 
time or day of commission is an eg- 
sential element or a material in- 
gredient and charge of commission of 
such crime on a particular date will 
support a conviction of the crime of 
any date within the applicable statu- 
tory period of limitations next preced- 
ing filing of information, and court’s 
instruction did not invade constitu- 
tional right of defendant to demand 
nature and cause of accusation against 


ee HOT BEV EtBEs §§ 2060, 2065, 

. onst. mend. 10.—St 4 

Thomas, 113 “P.2d 73 abe se 
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Cal.App. Where complaint charged 
that the offense was committed by 
“John Millington’, whose real name 
was unknown to the complainant, and 
the proceedings were conducted under 
name of ‘Homer Vivian’’, which the 
defendant stated to be his true name 
when he was arraigned, such proce- 
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dure was in compliance with the Penal 


Code. Pen.Code, §§ 953, 989.—People 
y. Vivian, 115 P.2d 559. 

456 
Ill An indictment which charges 


two or more persons with the commis- 
sion of a joint offense cannot be sus- 
tained by proof that each committed a 
separate offense.—People v. Sink, 30 N. 
H.2d 40, 374 Ill. 480. 
§ 457 

Ky. Under statute subjecting acces- 
sories before the fact to the same pun- 
ishment as principals, defendants 
jointly indicted for a felony may_ be 
convicted as principals or as _ aiders 
and abettors although the indictment 
charges neither with aiding and abet- 
ting. Ky.St. § 1128—Gambrel vy, Com- 
monwealth, 143 S.W.2d 514, 283 Ky. 
816. 


Ky. One jointly indicted with an- 
other, both being accused as_princi- 
pals, may be convicted as an aider and 
abettor of the one whom the proof 
shows was the actual principal if the 
indictment names him as a principal, 
whether he be joined in the indictment 
as such or not.—Alexander v. Common- 
wealth, 147 S.W.2d 401, 285 Ky 233. 


§ 463 

Colo. In prosecution for inflicting 
a bodily injury by negligently operat- 
ing a motor vehicle while intoxicated, 
where the alleged victim was described 
by one witness as Mrs. Norfleet, and 
her husband testified in detail as to 
his wife’s injuries, the failure to men- 
tion anywhere in evidence the full 
name of the person injured, as laid 
in the indictment, was not a “fatal 
variance,’ since the merits of the case 
were not thereby affected.—Austin v. 
People, 107 P.2d 798, 106 Colo. 506. 

Iu. A claim of ‘‘variance’”’ could not 
be based on mistake by reporter in 
spelling name, where mistake was cor- 
rected at nine places and overlooked 
‘at two other places.—People v. Cath- 
ony, 33 N.H.2d 473, 376 Ill. 260. 

Ky. In prosecution for murder un- 
der indictment charging murder of 
“Wobart Carpenter’, proof establish- 
ing that person killed was ‘‘Homer 
Carpenter” did not create a ‘“vari- 
ance” between indictment and proof, 
where identity of deceased was not 
questioned at trial and it was not 
claimed that mistake in indictment 
was prejudicial to defendant.—Rose v. 


Commonwealth, 149 S.W.2d 772, 286 
Ky. 53 

Mass. In prosecution for selling liq- 
uor to “Jones” wherein it appeared 


that true name of alleged purchaser 
was “Williams’’, if commonwealth had 
proved that ‘Williams’ was known as 
“Jones”, the latter name would have 
been a second name for ‘Williams’, 
and a sale to “Williams’’ could prop- 
erly be described in the complaint as 
a sale to “Jones”, but in absence of 
such proof, evidence of a sale to ‘‘Wil- 
liams” would not warrant conviction 
for an alleged sale to ‘Jones’, unless 
the misnomer was immaterial. G.L. 
(Ter.Ed.) c. 277, § 35.—Commonwealth 
y. Azer, 31 N.E.2d 549, 308 Mass. 153. 

In prosecution for selling liquor to 
“Jones”? wherein it appeared that true 
name of alleged purchaser was ‘“Wil- 
liams” the statute did mot cure the 
vartance, since without proof that pur- 
chaser was known by both names, the 
offense proved was wholly different 
from that charged, and the variance 
was not ‘immaterial’. G.L.(Ter.Hd.) 
ce. 277, §§ 35, 75.—Commonwealth vy. 
Azer, 31 N.H.2d 549, 308 Mass. 153. 

S.C. Where a name as written in an 
indictment may be pronounced in the 
same way as the name given in evi- 
dence, the variance will not be regard- 
ed as fatal, even though that pronun- 
ciation may not be the strictly correct 
one, unless the variance is likely to 
mislead the defendant in preparing his 
defense.—State y. Hutchinson, 14 S8.H. 
2d 898, 197 S.C. 154. 

Where indictment charged that while 
defendant was lawfully married to one 
G. “Hutchinson” she bigamously con- 
tracted marriage with another, and the 
state admitted that there was no such 
person in esse connected with the case 
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as G. “Hutchinson”, the trial judge 
erred in admitting in evidence rec- 
ord purporting to show that in 1935, 
defendant was married to one G. ‘‘Har- 
rington” and in permitting indictment 
to be amended to allege defendant’s 


marriage to one G. ‘Harrington’, 
since the names ‘Hutchinson’ and 
“Harrington” are not “idem sonans’’. 


—State v. Hutchinson, 14 S.H.2d 898. 
LOGS Ce 54. 

Tex.Cr.App. An allegation charging 
defendant with privately taking from 
the person of ‘Jim Folley” $100 in 
money and proof that the person who 
was deprived of his money was named 


“Jim Foely” did not correspond, and 
conviction was reversed, since the 
names ‘“‘Foely’ and ‘‘Folley” are not 
‘idem sonans’’.—Garlington v. State, 
150 S.W.2d 253. 

Tex.Cr.App. Where indictment for 


burglary set out name of owner of 
house burglarized ag ‘A. F. Houston” 
and statement of facts showed name 
of owner to be ‘J. F. Houston”, there 
was a. “fatal variance’’.—Newsom Vv. 
State, 151 S.W.2d 225. 

Tex.Cr.App. An indictment describ- 
ing injured party by her husband’s 
name, instead of by her given name, 
corresponded with the proof, where tes- 
timony showed that she was called by 
either name. Vernon’s Ann.C.C.P. art. 
401.—Douglas y. State, 151 S.W.2d 822. 
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C.C.A.Ill. In prosecution for making 
disposition of sugar which might be 
used in manufacture of distilled spirits 
without making required return there- 
of to Commissioner of Internal Revy- 
enue, fact that each count alleged the 
quantity of sugar disposed of under a 
videlicet dispensed with strict proof as 
to the quantity alleged. 26 U.S.C.A. 
Int.Rev.Code, § 2811.—U. S. v. Signore, 
115 F.2d 669. 


§ 488 
Ind. The offense of kidnapping is 
not included in the offense of kidnap- 


ping for ransom. Burns’ Ann.St. §§ 
10-2901, 10-2903.—Sweet vy. State, 31 
N.H.2d 993. 

Mo.App. Where offense charged in 


information was assault with intent to 
kill, jury, if it believed that evidence 
did not justify a conviction for such 
offense, could find accused guilty of a 
common assault. Mo.St.Ann. §§ 4014, 
4452, pp. 2817, 3058.—State v. Brown, 
149 S.W.2d 414. 

N.Y. The crime of perjury is simi- 
lar to other crimes with varying de- 
grees in the sense that it is subject 
to provisions of statute permitting 
jury to find defendant not guilty of 
the degree charged in the indictment 
and guilty of any degree inferior there- 
to or of an attempt to commit the 
crime. Penal Law, §§ 1620, 1620-a, 
1620-b, 1633; Code Cr.Proc. § 444.— 
People v. Samuels, 31 N.W.2d 753, 284 
N.Y. 410, reversing 18 N.Y.S.2d 532, 
259 App.Div. 167. 

Ok1.Cr.App. The offenses of assault 
to do bodily harm and assault and 
battery are included offenses under 
charge of attempt to kill. 21 OK1St. 
Ann. §§ 641, 642, 644, 645, 652.—Bayne 
Veo state, licmwe.2d) Dds; 

§ 490 

Til. An indictment for ‘‘murder’’ in- 
cludes not only the charge of unlawful 
killing of human being, but that the 
killing was done with malice afore- 
thought, and by such an indictment 
the accused is charged not with a 
different offense from ‘‘maunslaughter”, 
but with all the elements of such of- 
fense, and further that he committed 
them with malice aforethought.—Peo- 
ple v. Lewis, 31 N.H.2d 795, 375 Ill. 
330. 

It is a well-established rule of com- 
mon law, incorporated by statute and 
by judicial adoption into the juris- 
prudence of Illinois, that the jury 
may, under an indictment charging 
murder in the common-law form, re- 
turn a verdict convicting accused of 
any lower degree or grades included 
in the charge, provided there is evi- 
dence to support the lower grade or 
degree. Smith-Hurd Stats. c. 28, § 1; 
c. 38, § 736.—People vy. Lewis, 31 N.B. 
2a-795, 375 Ill. 330. 


§ 523 


An indictment for ‘‘murder’” involves 
all of the grades of homicide which 
the evidence tends to establish, and 
an indictment charging murder  in- 
cludes therein a charge of “manslaugh- 
ter’, and hence crime of manslaughter 
is embraced in charge of murder, and 
accused may be found not guilty of 
murder and convicted of manslaughter 
where there is a failure to prove malice 
and the homicide is proved.—People v. 
Lewis, 31 N.H.2d 795, 375 Ill. 330. 

N.C. The statutory provision that 
on indictment for first-degree burglary, 
jury may return verdict of guilty of 
second-degree burglary, if they deem it 
proper, does not authorize such ver- 
dict independent of all evidence, but 
empowers jury to return verdict of 
guilty of second-degree burglary, on 
trial for first-degree burglary if they 
deem it proper to do so from evidence. 
Code 1939, §§ 4232, 4641:—State v. 
Johnson, 12 Sane tare 218 N.C. 604. 
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§ 

Ga.App. Under an indictment for 
murder, the accused may be convicted 
of a lower grade of felony, or even of 
a misdemeanor, -if the lesser offense is 
one involved in the homicide and is 
sufficiently charged in the indictment. 
—Kimball y. State, 10 S.E/2d 240. 

Ga.App. Where indictment charges 
involuntary manslaughter in commis- 
sion of an unlawful act, in order to 
convict of involuntary manslaughter in 
commission of a lawful act, which 
might produce such a consequence in 
an unlawful manner, the lesser offense 
must either necessarily be included in 
a general charge of the greater, or, if 
not, then averments of the indictment 
describing manner in which the great- 
er offense was committed, must con- 
tain allegations essential to constitute 


a charge of the lesser offense. Code 
1933, § 26-1009.—Kelly v. State, 10 
S.E.2d 417. 


8 496 
Neb. A charge of rape necessarily 
includes a charge of assault with in- 
tent to commit rape, since the crime 
of “rape” cannot be committed without 


an assault with that intent. Comp.St. 
1929, § 28-408.—Guerin vy, State, 295 
N.W. 274. 


; § 498 

Ga. An attempt to commit a crime 
loses its identity in the completed of- 
fense, and conviction only as for the 
completed crime is proper if evidence 
of the attempt is not inconsistent with 
evidence of the completed crime. Code 
1933, §§ 26-1007, 27-2508—Haney vy. 
State, 13 S.H.2d 384. 

N.Y. The crime of perjury is sim- 
ilar to other crimes with varying de- 
grees in the sense that it is subject 
to provisions of statute permitting 
jury to find defendant not guilty of 
the degree charged in the indictment 
and guilty of any degree inferior there- 


to or of an attempt to commit the 
crime. Penal Law, §§ 1620, 1620-a, 
1620-b, 1633; Code Cr.Proc. § 444.— 


People v. Samuels, 31 N.H.2d 753, 284 


N.Y. 410, reversing 18 N.Y.S.2d 532, 
259 App.Div. 167. 
§ 519 
Cal.App. Under information charg- 


ing that accused on certain dates took 
and carried away certain sums of 
money, if evidence showed accused to 
have committed any or all of the three 
included offenses of larceny, obtaining 
money, labor, or property by false pre- 


tenses, and embezzlement, accused 
could have been convicted of “grand 
theft.”’> Pen.Code, §§ 484, 952.—Peo- 


ple v. Dunn, 104 P.2d 119, certiorari 
denied Dunn vy. People of State of Cali- 
fornia, 61 S.Ct. 139. 


§ 522 

N.J.Sup. Under an indictment charg- 
ing rape, accused may be convicted of 
assault and battery and found not 
guilty of rape.—State v. Allison, 18 A. 
20/713, 126 NIL. 76. 

OkLCr.App. The crime of an assault 
with intent to commit a felony is an 
included offense under indictment 
charging defendant with crime of at- 
tempted rape. 21 OkI.St.Ann, §§ 42, 
681.—Temple v. State, 111 P.2d 624. 


§ 523 
Cal.App. The crime of theft and un- 


are 
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lawful driving or taking of an auto- 
_ mobile is not included in the crime of 
robbery or attempted robbery, since 
elements necessary to be proved are 
; different for each offense.—People v. 
Bn y Pearson, 107 P.2d 463. 
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§ 531 ; 

D.C.Kan. A plea of guilty “waives” 
defects in mere form of allegations of 
an indictment, but it does not cure 
defects in substance, and the plea con- 
- fesses nothing beyond that which is 
actually charged.—Caballero  v. Hud- 
speth, 36 F.Supp. 905. 

a Ala. Objections to indictment must 

‘be made before a plea of not guilty.— 
Jordan v. State, 1 So.2d 591, 133 A. 
 L,R. 1335. 

A plea to merits is an admission of a 
valid indictment.—Jordan y. State, 1 
So.2d 591, 133 A.L.R. 1335. p 
_ Ala.App. A plea of not guilty on 
_ arraignment “waives” defects in an in- 

dictment which is not void.—Allen vy. 
Paes tate, 2 So.2d 320, reversed Ex parte 
llen, 2 So.2d 321. 2 i 
Defendant, by pleading not guilty 
and going to trial on indictment as 
drawn, “waived” all demurrable de- 
fects and could not be heard to com- 
lain after conviction.—Allen v. State, 
2 So.2d 320, reversed Ex parte Allen, 
~$o0.2d 321. , 
Ariz. Accused who filed no objec- 
tions to procedure followed in filing 
ew informations in perjury prosecu- 
tion ‘‘waived” any procedural depar- 
ture from statute. Rev.Code 1928, § 
5005.—Pray v. State, 106 P.2d 500. 
Ky. Where defendant did not move 

o set aside indictment when case was 
called for trial, but sought and was 
granted a continuance until the next 
day, and then filed motion to set aside 
; the indictment, such motion was too 

late, and defendant had _ waived his 
right to question the indictment be- 
- eause of technical invalidity in the pro- 
dure. Cr.Code Prac. §§ 155, 157.— 
Parsons v. Commonwealth, 148 S.W.2d 
01, 285 Ky. 472. 

Neb. The overruling of defendant’s 
motion to quash information was free 
from error, where what defendant re- 
arded as defects in the information 
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he record before he filed his demur- 
rer, since his remedy, if any, was by 
motion to quash, and was “waived” by 
_ the demurrer. Comp.St.1929, §§ 29- 
1501, 29-1807, 29-1811.—Wiese  v. 
State, -294 N.W. 482. 
Neb. Information’ defects which 
_ might have been attacked by a motion 
to quash, or a plea in abatement, were 
“waived”, where defendant voluntarily 
pleaded to the general issue. Comp. 
ae $t.1929, § 29-1810.—Dobrusky v. State, 
ey 299 N.W. 539. 
 N.Y.Sup. Where accused represented 
by counsel changed plea of not guilty 
a to “guilty” without raising any objec- 
tion to information, it was assumed 
that accused was duly advised of pro- 
cedure available to him, and, having 
failed to object to alleged defects in 
information, defects, if any, were 
“waived”. Penal Law, § 483, subd. 2. 
—People ex rel. Tanis v. Benedict, 28 
N.Y.8.2d 202 


N.Y.Co.Ct. Minor defects in informa- 
tions which are not prejudicial against 
defendant are ‘‘waived’ unless objec- 
tion is made before defendant is called 
for judgment, but if an information 
does not set forth facts suflicient to 
constitute a crime, the defect is juris- 
dictional and cannot be waived.—People 
AN tae 26 N.Y.S.2d 183, 175 Mise. 

OkI.Cr.App. A plea of not guilty en- 
tered by defendant “waives” all de- 
fects in an indictment or information, 
except that trial court has no jurisdic- 
tion of subject-matter and that indict- 
ment or information states no public 
offense, which matters may be raised 
at trial and by motion in arrest of 
judgment. 22 Okl.St.Ann. § 612.— 
Jackson v. State, 110 P.2d 929. 

r Okl.Cr.App. Defendant waived pres- 
5 entation of motion to quash informa- 


tion because justice of the peace r 
fused to eontinue pureliminary heari 


because of absence of defendant’s coun- 


sel and because justice of peace did 


not have jurisdiction to conduct ex- 


amining trial by entering plea to mer- 
its of the case.—Herren y. State, 115 
P.2d 258. 

Pa. Objections to indictments for 
formal defects must be taken prior to 
entry of a plea to avoid waiver thereof. 
LOPS: 431.—Commonwealth ex rel. 
Jenkins v. Ashe, 19 A.2d 472, 341 Pa. 


334. 
§ 533 ° 

S.C. The presence of even one dis- 
qualified grand juror renders grand 
jury’s finding of indictment illegal, if 
objection on such ground is timely 
made and not waived, but such objec- 
tion may be waived by defendant’s fail- 
ure to make it in time.—State v. Hann, 
12 S.B.2d 720, 196 S.C. 211. 


§ 534 

Ill.App. Alleged defect in informa- 
tion, that it charged crime to have 
been committed in 1939, but appeared 
to have been verified in the year ‘19’, 
was “waived” where defendant went 
to trial without objecting to such de- 
fect.—People v. Billow, 30 N.H.2d 795. 
307 Ill.App. 549. 

Wash.’ Objection to the absence of a 
verification of an information cannot 
be made for the first time on appeal, 
and the absence of a verification may 
be waived by pleading to the merits, 
or by going to trial without making 
anv objection to the irregularity in the 
BR ar ans v. Hurd, 105 P.2d 


Where no question of prejudice to 
any fundamental right of accused is 
involved, objection to verification, or 
lack of verification of an information, 
must be made promptly and specifical- 
ly, and if the cause is tried on an 
original information or information is 
amended at commencement, or during 
course of trial, failure to object 
promptly and specifically to lack of 
verification of information constitutes 
a “waiver” of the defect, irrespective 
whether objection was purposely with- 
held, or whether delay was due to fail- 
ure to discover defect in information. 
—State v. Hurd, 105 P.2d 59. 

Where good faith of prosecution was 
established by evidence and confirmed 
by verdict, there was a “waiver” of 
objection to lack of verification of 
amended information, which did not 
change substance of original, verified 
information, by failure to object until 
after verdict of guilty was returned. 
—State v. Hurd, 105 P.2d 59, 


§ 536 

D.C.Kan. The objection that indict- 
ment is lacking in elements essential 
to warrant sentence imposed is not 
“waived” under a plea of guilty.— 
Caballero v. Hudspeth, 36 F.Supp. 905. 

Miss. If insufficiency of an _ indict- 
ment is due to a defect which can 
be remedied, objection is ‘‘waived’” by 
accused if he fails to interpose a de- 
murrer. Code 1930, § 1206.—Crosby v. 
State, 2 So.2d 818. 


N.Y.Co.Ct. Where information was 
not clearly defective but was a nullity, 
and contained no statement of facts 
constituting any crime, rule that de- 
fects in informations are “waived” un- 
less objection is made before judgment 
was inapplicable, and accused who 
pleaded guilty to the information was 
entitled to have certificate of convic- 
tion vacated.—People vy. Tretneck, 22 
N.Y.S.2d 720, 175 Mise. 41. 

_N.Y.Co.Ct. Minor defects in informa- 
tions which are not prejudicial against 
defendant are ‘‘waived’’ unless objec- 
tion is made before defendant is called 
for judgment, but if an information 
does not set forth facts sufficient to 
constitute a crime, the defect is juris- 
dictional and cannot be waived.—People 
pa ae 26 N.Y.S.2d 188, 175 Mise. 


Okl.Cr.App. Where accused pleaded 
not guilty to information charging un- 
lawful possession of a slot machine 
without demurring to the information, 
or by any other pleading calling to 
court's attention alleged defect in in- 


- machines in viotstion of law, and de- 


WSS ry bis oer 

Where accused who was ~ 
charged with several offenses was in-  — 
formed of his constitutional rights but 


counts charging the offenses. Pen. 
Code, §§ 954, 1012; § 1004, subd. 3.— 
People v. Pearson, 107 P.2d 463. — 
N.C. Where first count of indictment 
in language of 1937 statute charged — 
ownership, sale, lease, and transporta- 
tion of slot machines and devices pro- 
hibited by law, and second count in 
language of 1928 statute charged op- 
eration and pessession of certain slot 


fendant pleaded guilty to such owner- 
ship, sale, lease, transportation, opera- 
tion, and possession of slot machines 
as is prohibited by law, defendant’s 
suggestion of ‘‘duplicity’” was without 
merit. Pub.Laws 1923, ¢c. 138; Pub. 
Laws 1937, c. 196.—State v. Calcutt, 
15 S.B.2d 9, 219 N.C. 545. 

Ohio App. Where no objection to 
indictment was made, any defect in 
charging commission of four separate 
and distinct offenses of first-degree 
murder was waived. Gen.Code, NS 
13437-8, 13437-28—Licavoli v. State, 
34 N.H.2d 450. : 

Ok1.Cr.App. A plea of not guilty en- 
tered by defendant upon arraignment 
“waived” question of duplicity of 
charges in  indictment.—Jackson v. 
State, 110 P.2d 929. ; is 

Tex.Cr.App. The question of du- 
plicity in an indictment must be raised 
in limine.—Villalva v. State, 151 S.W. 
2d 222. 
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§ 

Il An asserted variance between 
proof and indictment must be raised on 
the trial, or it will be deemed 
‘“waived’’.—People v. DeFelice, 33 N.E._ 
2d 475, 376 Ill. 312. 


§ 541 

C.C.A.Ill. After verdict, every intend- 
ment must be indulged in support of 
the indictment, and no objection can 
avail where no prejudice appears.—U. 
S. v. Beck, 118 F.2d 178. 

Mo. An indictment or information 
will not be held bad after verdict, un- 
less it fails in some essential averment 
necessary in discription of crime 
Heeb immer v. Biven, 151 S.W.2d 


§ 547 e 

C.C.A.N.J. Failure to plead mis- 
nomer in abatement cures the defect 
where the plea is not guilty, and for 
the purpose of the case the prisoner 
has the name given in the indictment. 
—U. S. v. Fawcett, 115 F.2d 764, 132 
A.L.R. 404. 


§ 548 

App.D.C. In bank robbery prosecu- 
tion, motion in arrest of judgment be- 
cause indictment failed to charge di- 
rectly that the resistance was by in- 4 
dividual allegedly robbed, or that the 4 
individual was put in fear, or that the . 
sudden and _ stealthy seizure and 
snatching was from him, or that any ; 
act or force and violence was com- © 
mitted upon him, or that he was as- d 
saulted, raised question of indirect ' 
averments and the defects came within ; 
“intendment rule’ that a verdict will 
aid defective statement of a cause, : 
though not statement of a defective 
cause, D.C.Code 1929, T. 6, § 34; 18 . 
U.S.C.A. § 556; Jud.Code, § 269, 28 U. ’ 
S.C.A. § 391.—Neufield v. U. S., 118 F. 
20/375. d 

N.Y.Co.Ct. An information chargin . 
a crime must allege with certainty tha’ 4 
defendant has committed or omitted ; 
the acts under circumstances and with 
intent mentioned in statute, and all ele- 
ments which enter into definition of 
offense must be stated and if any of 
the elements contained in = statutory 
definition of the crime are omitted in- 
formation is fatally defective and de- 
fect is not cured by verdict or by plea, 


—People v. Patrick, 26 N.Y.S.2d 1838, 
175 Mise. 997. 


§ 552 

Miss. In trial for grand larceny, de- 
fendant, making no specific objection to 
variance between indictment and prose- 
cuting witness’ testimony as to his 
given name before moving for peremp- 
tory instruction to acquit on such 
ground, ‘‘waived’”’ such objection. Code 
poet! § 1289.—Jackson y. State, 198 So. 


553 
Ill, Where drt and second counts of 
indictment alleged that assault was 
made on deceased with the hands and 
fists of the accused and third count al- 
leged that defendants made assault on 
deceased in. some way and manner and 
by means, instrumentalities and weap- 
ons unknown to the grand jurors, ac- 
cused, were not entitled to.a new trial 
on ground that grand jurors had full 
knowledge of the means used by ac- 
cused, since proof sustaining one good 
count of an indictment will sustain a 
general verdict.—People v. Sink, 30 N. 

H.2d 40, 374 Ill. 480. 


INDUSTRIAL . CO-OPERATIVE SO- 
CIETIES 
§ 1 , 

D.C.Wis. Co-operative associations 
for the marketing of agricultural prod- 
ucts have.a favored status under federal 
laws and’ the laws of Wisconsin. St. 
Wis.1939, §§ 94.15, 185.01, 185.08(4, 
10), 185.081, 185.165.—In re Wiscon- 
sin Co-op. Milk Pool, 35 F.Supp. 787. 

§3 

The purpose of section of 
Agriculturai Code providing that a 
majority vote of members of a non- 
profit co-operative marketing associa- 
tion or shares of stock outstanding en- 
titled to vote, or written assent of a 
majority of members or of stockholders 
representing a majority of all shares 
of stock outstanding and entitled to 
vote, is necessary to adopt by-laws or 
to repeal. or amend any by-laws, or 
to adopt additional by-laws, is_ to 
provide 'a mode of amendment of by- 
laws for associations both with and 
without shares of stock. St.1933, p. 
257, § 1200.—Tapo Citrus Ass’n vy. 
Casey, 115 P.2d 203. 

Under section of Agricultural Code 


relating to mode of amending by-laws 
of nonprofit co-operative marketing -as- 


Cal.App. 


sociation, where non-profit co-opera- 
tive marketing association had no 
shares of stock outstanding, mode of 


amending its by-laws was by vote or 
written assent of a majority in num- 
ber of its members. St.1933, p. 257, § 
1200.—Tapo Citrus Ass’n y. Casey, 115 
P.2d. 203. 

Since section of Agricultural Code 
providing a mode of amendment of 
by-laws of non-profit co-operative mar- 
keting association was_ specifically 
written to apply to nonprofit co-oper- 
ative association, it, and not the gen- 
eral law, would be followed. St.1933, 
p. 257, § 1200; Civ.Code §. 301.—Tapo 
Citrus Ass’n y. Casey, 115 P.2d 2038. 

Where according to section of Agri- 
cultural Code providing mode _ of 
amending by-laws of nonprofit co- 
operative association, mode of amend- 
ment of by-laws of an association, 
which had no shares of stock outstand- 
ing, was by vote or written assent of 
a majority in number of members, and 
written assent to by-law changing 
time of permissive withdrawal of mem- 
bers from “the month of October” .to 
the “first week in September” of each 
year was given by members holding 
majority of voting rights as provided 
under articles of incorporation of as- 
sociation, but by less than a majority 
in number of members, _ attempted 
amendment was invalid. St.1933, p. 
257, § 1200—Tapo Citrus. Ass’n_ y. 
Gasey,-115.P.2d..203, 


Cal.App. A ‘co-operative marketing 
agreement, specifying exactly how it 
may be terminated, cannot be abrogat- 
ed or modified by any party thereto 
in violation of rights of other parties.— 
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INDUSTRIAL CO-OPERATIVE SOCIETIES 


Meyer v. California Prune & Apricot 
Growers’ Ass’n, 109 P.2d 726. 

In action against co-operative mar- 
keting associations for sums claimed to 
be due for prunes delivered by plaintiff 
to defendants pursuant to marketing 
agreement providing for payment of 
best price obtainable, less certain de- 
ductions, amended complaint, alleging 
such price to be stated sum, but not 
how such sum was determined, what 
best price obtainable was, what deduc- 
tions were, or various grades or sizes of 
prunes delivered, stated no cause of ac- 
tion.—Meyer y. California Prune & Ap- 
ricot Growers’ Ass’n, 109 P.2d 726. 

One suing on contract for sum 
claimed to be due for prunes delivered 
by him to defendant co-operative mar- 
keting associations and not for dam- 
ages must establish such contract, 
terms thereof, and amount due there- 
under, and cannot show that prunes 
were lost to him because of defendants’ 
neglect.—Meyer vy. California Prune & 
Apricot Growers’ Fs ia 109 P.2da 726. 


Wash. Compromise agreements be- 
tween incorporated hop marketing co- 
operative association and certain mem- 
bers thereof for cancellation and_ ter- 
mination of their marketing contracts, 
by which they became members, in 
consideration of payment of substan- 
tial sums to corporation, were binding 
on parties, though made by corpora- 
tion’s officers and board of directors 
without consent of all members.—Wash- 
ington State Hop Producers. y. Eglin, 
108 P.2d: 329. 

Wash. Hop growers were. not en- 
titled to cancellation of hop market- 
ing contracts entered into with hop 
marketing co-operative corporation on 
ground that corporation refused to per- 
mit growers to withdraw from mem- 
bership on serving notice of withdraw- 
al in accordance with by-law, where 
by-law regarding withdrawal had never 
been approved by sufficient number 
of members of the corporation.—Beau- 
laurier v. Washington State Hop Pro- 
ducers, 111 P.2d 559, 

Where hop grower, who was. al- 
legedly induced to sign marketing 
agreement by fraudulent means, with 
full knowledge of facts which he con- 
sidered fraudulent, aligned himself 
with other members of marketing cor- 
poration and acting as a member took 
advantage of his membership and 
sought to amend by-laws so that he 
could withdraw and sought to with- 
draw, not on ground of fraud and 
over-reaching, but on ground that he 
and others had a right first to amend 
the by-laws and then rescind their 
contracts, his acts operated as a ‘‘waiv- 
er’ of the alleged fraud.—Beaulaurier 
v. Washington State Hop Producers, 
L111, P.2a° 559. 


Hop growers were not entitled to 
eancel and rescind marketing contracts 
with hop marketing co-operative cor- 
poration on ground that the corpora- 
tion breached its contract with hop 
growers when it allowed 11 members 
to withdraw from membership and to 
rescind their marketing contracts 
where compromises were effected with 
the released members whereby the cor- 
poration received a considerable 
amount of money and the complaining 
hop growers knew of the releases for 
a considerable period of time after 
they took place, and they participated 
as members in the corporation’s affairs 
thereafter.—Beaulaurier v. Washington 
State Hop Producers, 111 P.2d 559. 


§ 9 

Cal.App. Marketing contracts be- 
tween walnut producers and local non- 
profit co-operative marketing associa- 
tion and between the local association 
and central marketing association were 
not contracts for outright sale and pur- 
chase of walnuts but created a fiduci- 
ary relationship between the parties, 
and net crop proceeds in hands of the 
associations were trust funds, to a pro 
rata share in which each producer who 
contributed walnuts to create the funds 
was entitled, regardless of whether 
he was still a member of the associa- 


§ 11 


tion at time of distribution of the 
funds. Civ.Code, § 602; St.1933, p. 
255, § 1192.—Bogardus v. Santa Ana 
Walnut Growers Ass’n, 108 P.2d 52, 41 
Cal.App.2d 939. 

_ Under marketing contracts, associa- 
tion’s by-laws, and general laws, wal- 
nut producers who voluntarily with- 
drew from nonprofit co-operative mar- 
keting association and thereby for- 
feited all interest in association’s prop- 
erty and assets other than interest in 
revolving fund did not lose right to 
their pro rata share of undistributed 
crop proceeds from sale of walnuts con- 
tributed by withdrawing members prior 
to withdrawal, Civ.Code, § 602; St. 
1933, p. 255, § 1192—Bogardus_ v: 
Santa Ana Walnut Growers Ass’u, 108 
P.2d 52, 41 Cal.App.2d 939. 


Cal.App. Where apple orchard owner 
who leased to tenant on a share rental 
basis signed tenant’s 15-year marketing 
contract only after marketing associa- 
tion refused to contract with tenant un- 
less owner also signed, and contract 
provided that it constituted a lien upon 
apples for repayment of all advances 
made by association, there was an im- 
plied promise by tenant to reimburse 
association for advances and a “‘guaran- 
ty” by owner that such reimbursement 
would be made, hence action could be 
maintained against owner as ‘“‘guaran- 
tor,” as against contention that con- 
tract was a “chattel mortgage” as to 
owner and that action could not be 
brought until security was exhausted 
allegedly at end of the 15-year contract 
period.—McDonald v. Gravenstein Ap- 
ple Growers Co-op. Ass’n of Sonoma 
County, 108 P.2d 936. 

Cal.App. In action against state and 
county co-operative marketing associa- 
tions by member of county association 
to recover sum claimed to be due for 
prunes delivered to defendants by . 
plaintiff, allegation of amended com- 
plaint that state association notified 
plaintiff that it would make advance 
payment for plaintiff’s prune crop did 
not set out new oral contract supersed- , 
ing original membership agreement, 
which provided for advance payments, 
but recognized continued existence 
thereof, as “advance payment”’ signifies 
partial payment to be followed by oth- 
er payments which go to make up full 
payment.—Meyer v. California Prune & 
Apricot Growers’ Ass’n, 109 P.2d 726. 

Where membership agreement  be- 
tween prune grower and county co-op- 
erative marketing association authoriz- 
ed state co-operative marketing associ- 
ation to act for county association, faet 
that state association notified grower 
that it would make advance payment 
for his prune crop did not indicate new 
oral contract superseding membership 
agreement which provided for advance 
payments.—Meyer v. California Prune 
& Apricot Growers’ Ass’n, 109 P.2d 726. 

Where membership agreement  be- 
tween prune grower and county co-op- 
erative marketing association provided 
for termination thereof by either par- 
ty solely by registered mail notice be- 
tween certain days of year, notification 
of grower by state co-operative market- 
ing association, authorized by agree- 
ment to act for county association, that 
state association would make advance 
payment for grower’s prune crop, did 
not supersede membership agreement.— 
Meyer v. California Prune & Apricot 
Growers’ Ass’n, 109 P.2d 726. 


N.Y.App.Div. Where industrial life 
policies did not name beneficiary and 
did not contain a so-called facility of 
payment clause, upon death of in- 
sured, policies became payable to his 
estate and payment to his cousin was 
unauthorized.—_Keil v. John Hancock 
Mut. Life Ins. Co., 21 N.Y.S.2d 225, 259 
App.Div. 1111. 


§ 11 
Okl, A motorist could not. recover 
from farmers’ cooperative union in- 


corporated in Texas, for injuries sus- 
tained when motorist stepped into hole 
in driveway in gasoline service sta- 
tion operated by Oklahoma union which 
was chartered by Texas union, in ab- 
sence of evidence that Texas union 
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operated or was interested in operation 
- of filling station, or was in any way 
concerned in maintenance of driveway, 
or was in any way responsible for de- 
fective condition thereof, and in absence 
of evidence that Oklahoma union oper- 
ated gasoline station as agent of Texas 
-union.—Farmers’ Educational and Co- 
operative Union of America v. Bakins, 
108 P.2d 182. 
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—s—sN.LY.App.Div. The disapproval by. 
superintendent of insurance of form of 
- jndustrial life policy filed by insurance 
- company is reviewable by the Appellate 
Division. Insurance Law, § 154.—John 
- Hancock Mut. Life Ins. Co._y. Pink, 
28 N.Y.S.2d 801, 262 App.Div. 926, 
ae Boe tipent denied 30 N.Y.S.2d 111, 262 
App.Div. : ‘ ' 
ae proposed form of industrial life 
policy, which complied neither with 
Piencaace nor intent of insurance law, 
“was properly disapproved by superin- 
tendent of insurance. Insurance Law, 
163.—John Hancock Mut. Life Ins. 
Co. v. Pink, 28 N.Y.S.2d 801, 262 App. 
Diy. 926, reargument denied 30 N.Y. 
Pe 111, 262 ROD Why: 976. 


- App.D.C. Where written application, 
if there was one, was. not. delivered 
with industrial life policy, but policy 
¥ 


its terms constituted the entire 
requiring a 


the terms of the policy. D.C.Code 1929, 
. 5, § 183.—Eureka-Maryland Assur. 
Co. v. Gray, 121 F,2d 104. 

Ga.App. An employee insured by a 
group policy issued to employer was 
not entitled to notice of cancellation of 
the group policy.—Berry v. Travelers 
Ins. Co., 14 S.H.2d 196, 64 Ga.App. 727, 
transferred 10 S.H.2d 758, 190 Ga. 772. 


the employer.—Berry y. Trayelers 
. Co., 14 S.H.2d 196, 64 Ga.App. 727, 
_ transferred 10 S.E.2d 753, 190 Ga. 772. 
_  Ga.App. Where group policy provid- 
ed that there could be no recovery un- 
less policy was in force at time of em- 
ployee’s death and certificate issued to 
employee provided that where, at ter- 
mination of employment, employee 
should be insured and should be. whol- 

ly disabled, the insurance would re- 
-main in force during continuance. of 
disability and while the group policy 
should remain in foree until employer 
notified insurer to terminate the insur- 
ance as to such employee, there was no 
eonflict between the policy and the cer- 
_ tifieate, and no recovery could be had 
thereunder where death of insured oc- 
curred after policy ceased to be in 
force, notwithstanding disability of in- 
sured arose before cancellation of the 
policy.—Berry v. Travelers Ins. Co., 14 
§.H.2d 196, 64 Ga.App. 727, transferred 
10 S.H.2d 7538, 190. Ga. 772. 


Where certificate issued to employee 
under group policy provided that 
where, at termination of employment, 
employee was insured and was wholly 
“ disabled, insurance should remain in 
: force during continuance of the disabil- 
ity and while group policy remained in 
force, until employer notified insurer 
to terminate insurance as to such em- 

ployee, right to recover for death bene- 

fits had not accrued at time of cancel- 

} lation of group policy merely because 

of fact that disability of insured had 
os already occurred.—Berry y. ‘Travelers 

Ins. Co., 14 S.H.2d 196, 64 Ga.App. 727, 
transferred 10 8.W.2d 753, 190 Ga. 772, 

JiLApp. Where under group life pol- 
icy certificate insurance ceased auto- 

4 matically 31 days after date of ter- 

ee mination of employment, except that 

if employee was temporarily laid off 

for not longer than two months em- 
fy ployment was to be ‘deemed’ to con- 
i= tinue until terminated by the employ- 
“A er, insured’s status as a temporarily 
laid-off employee having been estab- 
lished, it could not be destroyed or 


changed to detriment of insur 


%. 


beneficiary without notice to in 
regardless of what might th j 
have transpired between employer and 
insurer.—Kolodziej y. Metropolitan Life 
a Co., 30 N.H.2d 916, 307 Tl. App. 
Under group life policy certificate 
which provided that insurance should 


cease automatically 31 days after date 


of termination of employment, except 
that, in case of absence of employee 
for not longer than two months on ac- 
count of temporary layoff, employment 
for purpose of policy should be “‘deem- 
ed” to continue until terminated by 
the employer, a notice from employer 
to insurer advising that employee had 
been discharged was insufficient to 
authorize insurer to cancel certificate, 
where such notice did not reflect the 
truth as to status of insured employee 
when his services were dispensed with 
temporarily because of lack of work. 
—Kolodziej v. Metropolitan Life -Ins. 
Co., 30 N.H.2d 916, 307 Ill.App. 657. 
Where group life policy certificate 
provided that insurance should cease 
automatically 31 days after date of 
termination of employment, except that 
in case of absence of employee from 
active work for not longer than two 


months because of temporary layoff, 
employment for purpose of policy 
should be “deemed” to continue until 


termination by employer, and employee 
was temporarily laid off on September 
8, 1933, and on October 4, 1933, em- 
ployer requested insurer to cancel the 
policy as‘to such employee who was 
required to pay three-fifths of premium, 
and employee died October 14, 1933, 
without having received notice of em- 
ployer’s notice to insurer, the em- 
ployee’s status as a temporarily laid- 
off employee continued up to time of 
his death, and hence beneficiary could 


recover on certificate—Kolodziej_ v. 
Metropolitan Life Ins. Co., 30 N.H.2d 
916, 307 Ill.App. 657. 

Ky. There was no ‘waiver’ of a 


sound health provision of industrial life 
policy by insurer because insurer’s 
agent answered questions in application 
without information from any person, 
where there was no evidence to show 
that agent had knowledge of bad 
health of insured, and if he had in- 
quired of those present at time applica- 
tion was made he would not have 
learned of such fact.—Western & 
Southern Life Ins. Co. v. Van Hoose’s 
Adm’x, 142 S.W.2d 145, 283 Ky. 577. 


Minn. A letter from the employer 
informing a disabled employee that 
notice of cancellation of coverage under 
a group policy had been forwarded and 
that an unearned monthly premium 
would be returned, and erroneously 
suggesting the continuance of an ex- 
tended death benefit provision for a 
year, was not such unequivocal notice 
of termination of employment as- would 
start the running of a provision for 
extended life insurance.—Geisenhoff v. 
pee foes Mut. Life Ins. Co., 296 


A letter from the employer inform- 
ing a disabled employee that in ac- 
cordance with his physician’s state- 
ment advising him to apply for re- 
tirement, it precluded his return to 
service, was such a notice of termina- 
tion of employment as_ started the’ 
running of a provision for extended 
life insurance under a group policy.— 
Geisenhoff v. John Hancock Mut. Life 
Ins. Co., 296 N.W. 4. 

Mo.App. Where insurer issues group 
policy to employer’ for benefit of em- 
ployees, contract upon which an em- 
ployee must rely in seeking benefits 
is that set out in group policy and 
not on individual certificate issued to 
employee.—Williams y. Sun Life Assur. 
Co. of Canada, 148 S.W.2d 112. 

_ Mo.App. Where group policy provid- 
ing for total and permanent disability 
benefits. provided for cancellation of 
employee’s insurance on notice given 
by employer of dismissal of employee 
and date of termination of service and 
provision was made for employee at 
his option to convert policy and em- 
Ployee was discharged and notice was 


as 
so as to el 


: iminate p) rent dis 
benefits, employee on_ rei nt 
was entitled only to insurance a ee 
vided by amended group certificate an 
was not entitled to benefits under ori 
inal group policy.—Williams v. Sun 
ery Assur. Co. of Canada, 148 S.W.2d _ 

Where group life policy, providing 
for permanent disability benefits, pro-- 
vided for cancellation of insurance as: 
to employee on notice given to insurer 
by_employer on termination of service 
and no notice was required to be giv- 
en employee and policy provided for 
conversion of group policy on em- 
ployee’s option and employee was dis- 
charged and no further premiums were 
paid by or for him and policy was 
amended to eliminate disability bene- 
fits, policy lapsed when employee was 
dismissed, and after reinstatement em- 
ployee could not recover permanent dis- 
ability benefits under original policy on 
ground that his employment did not 
actually cease.—Williams v. Sun Life 
Assur. Co. of Canada, 148 S.W.2d 112. 

Mo.App. Where group policy con-- 
taining permanent disability clause was 
canceled by agreement between em- 
ployer and insurer and a new group 
policy containing no permanent dis- 
ability clause was_ issued, 
policy remained in force as to insured 
employee who was given no notice of 
cancellation of original policy, but who- 
continued to pay premiums, and even- 
tually became totally and permanently 
disabled. Hayes v. Equitable Life 
Assur. Soc. of U. S:,°150 S.W.2d 1113. 

N.H. In action for total and perma- 
nent disability benefits under group — 
policy, insured’s offer to prove his own 
understanding of meaning of the term 
“totally and permanently disabled” in 
the certificate was properly rejected. 
Langelier vy. Metropolitan Life Ins. Co., 
17 A.2d 92. 


N.Y.App.Div. Where industrial life 
policies did not name beneficiary and 
did not contain facility of payment 
clause, in view of fact that proof of 
death was filed by insured’s cousin 
and accepted by insurer, it was un- 
necessary for insured’s administratrix 
to file additional proof.—Keil y. John 
Hancock Mut. Life Ins. Co., 21 N.Y.S. 
24,225, 259 App.Div. 1111. 


N.Y.App.Div. The language of in- 
dustrial life policies was to be con- 
strued as it would be understood in 
common speech. Flandina v. John 
Hancock Mut. Life Ins. Co., 23 N.Y.S. 
2d 714, 260 App.Div. 706. 


_N.Y.App.Div. Where an industrial 
life policy is ambiguous in its terms, 
the ambiguity should be construed in 
favor of insured.—Flandina v. John 
Hancock Mut. Life Ins. Co., 23 N.Y.S.- 
2d 714, 260 App.Div. 706. 2 
Ohio. Deceased’s employer which 
took out a group insurance policy for 


its employees, and which maintained 


insurance on deceased for approximate- 
ly a year and a half after deceased’s 
employment was terminated, but which 
ordered deceased’s certificate cancelled, 
shortly before deceased’s death, with- 
out notifying deceased, was not liable 
to beneficiaries who had been named 
in certificate, where there was no 
showing that when insurance was dis- 
continued deceased desired or was fi- 
nancially able to pay the premiums 
himself, and the furnishing of insur- 
ance by the employer constituted no 
part of the terms of employment.— 
Betteley v. Equitable Life Assur, Soc., 
30 N.H.2d 1000, 137 Ohio St. 534. 
Pa.Super, The insurer and employer 
are the primary contracting parties in 
group life and accident policies, and 
neither insured employee nor his bene- 
ficiary has a vested right which would 
prevent cancellation of policies by mu- 
tual agreement between insurer and 
employer, especially where reasonable 
notice of cancellation is given to em- 
ployee.—Miller y. Travelers Ins. Co., 17 
A.2d 907, 143 Pa.Super. 270. 
Where group life and accident poli- 
cles were cancelled by mutual consent. 
of employer and ingurer, after giving 
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28 days’ notice to employees covered, 
insurer was not liable for death of one 
of employees covered which occurred 
thereafter, even theugh employee did 
not consent to the cancellation.—Miller 
v. Travelers Ins. Co., 17 A.2d 907, 143 
Pa.Super. 270. 

A “grace period” for paying of pre- 
mium does not contemplate free insur- 
ance, or operate to continue the policy 
in force after it expires by agreement 
of the parties.—Miller v. Travelers Ins. 
Co., 17 A.2d 907, 143 Pa.Super. 270 

Where group life and accident poli- 
cies had been cancelled by mutual 
agreement of employer and insurer, the 
31 days’ grace period provisions in 
policies did not extend policies so as 
to cover employee dying within 31 
days after cancellation.—Miller v. Tray- 
elers Ins. Co., 17 A.2d 907, 143 Pa.Su- 
per. 270. 

Pa.Super. In procuring group life 
policy, employer acts for himself and on 
behalf of employees in order that they 
may obtain cheap insurance, and the 
employer receives no compensation 
from the insurance company and is not 
its agent.—Miller v. Travelers Ins. Co., 
17 A.2d 907, 143 Pa.Super. 270. 

Pa.Com.Pl. A bill to compel pay- 
ment of an individual certificate issued 
under a group life insurance policy was 
dismissed, where’ the insured had been 
discharged for cause about two years 
before his death, having paid no premi- 
ums after his discharge and haying 
made no request that he be permitted to 
convert his group insurance into an in- 
dividual policy and plaintiff failed to 
prove her claim of total disability.— 
Green vy. Equitable Life Assur. Soc., 89 
P.L.J. 205. 

The termination of the insured’s em- 
ployment and his ceasing to follow the 
occupation specified under the master 
group policy automatically terminated 
his insurance coverage, as of that date, 
except as to his rights under the con- 
version and the extended death benefit 
provisions of the group policy.—Green 
Saad Life Assur. Soc., 89 P.L.J. 


Upon the failure of the insured to 
make application to the society for an 
individual policy and to pay the premi- 
um applicable to such policy within 
thirty-one days after the termination of 
his employment and his membership in 
the association, his rights under the 
conversion provision of the group pol- 
icy became null and void.—Green_ v. 
Equitable Life Assur. Soc. 89 P.L.J. 
205 


Pa.Com.Pl. The master group policy, 
the association’s application therefor, 
the individual application of the in- 
sured member, and the individual certi- 
ficate issued thereon, constituted the 
entire contract among the society, the 
association, and the insured, and fixed 
the rights of the beneficiary.—Green v. 
Equitable Life Assur. Soc, 89 P.L.J. 
2.05. 


S.C. Where it appeared that on De- 
eember 20, 1938, industrial life policy 
was in full force and effect, that on 
that date insured offered weekly premi- 
ums to insurer’s agents who refused to 
accept tender thereby causing lapse of 
policy, and that policy was not lapsable 
for nonpayment of premiums until Jan- 
uary 2, 1939, evidence warranted sub- 
mission of issue of punitive damages to 
jury on theory that policy was wrong- 
fully and fraudulently lapsed.—Davis 
vy. Life Ins. Co. of Virginia, 11 8.B.2d 
433. i 

Tex.Civ.App. An insurance company, 
which was licensed to do business in 
Texas at time that it issued to employer 
in Pennsylvania a group life and dis- 
ability policy containing provision that 
it be construed under Pennsylvania law 
and requiring notice of disability dur- 
ing period of employment or within 60 
days thereafter, but which did not 
qualify to write insurance in Texas 
until after termination of disabled em- 
ployee’s employment, was not ‘doing 
business” in Texas so as to be subject 
to Texas statute invalidating stipula- 
tions fixing time for notice at less than 
90 days. Rev:St.1925, art. 5546.—Con- 
necticut General Life Ins. Co. v. Hick- 
man, 150 $.W.2d 121, error refused. 
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A group life and disability policy 
which was issued to employer in Penn- 
Sylvania, and which contained provi- 
sion that it be construed under Penn- 
sylvania law, was to be construed in 
light of Pennsylvania Jaw in determin- 
ing rights of Texas employee, unless 
insurer was doing business in Texas at 
time of employee’s injury in that state. 
Rev.St.1925, art. 5546.—Connecticut 
General Life Ins. Co. vy. Hickman, 150 
S.W.2d 121, error refused. 
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Wash. Under group policy issued to 
association of postal employees, in 
which printed portions referred to 
“employees”. but typewritten portions 
to ‘members,’ providing that insurer 
could decline to renew the policy if 
number insured should be less than 50 
per cent. of those eligible for insurance, 
and that members retiring from postal 
service should retain their rights to 
insurance and to membership, the 
word “employees” meant members of 
the association, including retired em- 
ployees who retained membership, and 
hence insurer could not refuse to renew 
because number of members insured 
was less than half the number of em- 
ployees.—Franklin vy. Northern Life 
Ins. Co., 104 P.2d 310. 

Where group insurer did not, for 11 
years, claim right to forfeit contract 
if number insured was less than 50 
per cent. of employees, but continued 
to’ accept premiums, such conduct 
amounted to a practical construction of 
the contract to the effect that it had 
no such right: to forfeit, and insurer 
could not subsequently assert such 
right.—Franklin y. Northern Life Ins. 
Co., 104 P.2d 310. 
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Ga.App. In absence of a provision in 
a group life policy for suspension of 
premiums during sickness and disabil- 
ity of insured, his insanity or inca- 
pacitating sickness because of which 
he fails to pay a premium when due 
will not excuse failure to pay so as to 
prevent forfeiture, termination, or sus- 
pension of his rights, where policy 
expressly provides for forfeiture, termi- 
nation, or suspension in event of non- 
payment of _a premium when due.— 
McClain vy. Provident Life & Accident 
Ins: CO. 316 -S.). 20 1aae 


Ga.App. Where group life policy 
provided that effectiveness of insurance 
benefits was conditioned upon payment 
of premiums when due and that fail- 
ure of employer or his representative 
to deduct any premium payments from 
wages was at employee’s risk, and in- 
sured employee became ill while at 
work and was unable to work and 
earn wages from which premium pay- 
ments .could. be deducted, policy was 
not in force when employee died after 
expiration of grace period in absence 
of a policy provision suspending pre- 
miums during sickness or disability of 
employee.—McClain v. Provident Life 
& Accident Ins, Co., 16 S.H.2d 173. 


Ga.App. Where group life policy ex- 
pired for nonpayment of premium be- 
fore death of insured employee ac- 
cording to its terms, fact that em- 
Ployee’s illness and incapacity to work 
and earn. wages from which premium 
could’ be deducted were compensable 
did not serve to keep policy in force 
on theory that compensation to which 
employee might be entitled would be in 
effect funds due employee from which 
employer should pay premium.—Mc- 
Clain v. Provident Life & Accident Ins. 
Co., 16 S.B.2d 178. 


Ga.App. Where premium on group 
life policy is payable by employer, and 
insured employee knows or _ should 
know that no funds are.in employer’s 
hands for payment of a premium ei- 
ther because they were not earned or 
were withdrawn, insurer is not re- 
quired to give notice of nonpayment to 
insured employee,—McClain vy. Provi- 
dent Life & Accident Ins. Co., 16 S.E. 
2oy L73. 

La.App. Willful misrepresentation as 
basis for avoiding liability on an in- 
dustrial life policy must be reason- 
ably interpreted.—Succession of Ryan y, 
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Life & Casualty Ins, Co. of Tennessee, 
198 So. 522. 

La.App. Under statute providing 
that, when industrial life policies are 
issued without written application or 
medical examination, it shall be pre- 
sumed that insurer waived right to 
claim forfeiture for misrepresentation if 
agent had knowledge of insured’s true 
condition, right to claim forfeiture is 
not ‘“‘waived” if either written applica- 
tion is made or a medical examination 
is given. Act No. 144 of 1936.—Succes- 
sion of Ryan y. Life & Casualty Ins. 
Co. of Tennessee, 198 So. 522. 

In action on industrial life policy, in- 
surer was entitled to submit proof in 
support of defense that policy was pro- 
cured by fraud, in that insured in 
written application had willfully mis- 
represented true condition of his health, 
notwithstanding policy was 
without medical examination. Act No. 
144 of 1936.—Succession of Ryan vy. 
Life & Casualty Ins. Co. of Tennessee, 
198 So. 522. 

La.App. Where insured’s_ insanity 
was made known to insurer before last 
premium was paid on policy providing 
for sick benefits, payment of premiums 
during period of insanity was not re- 
quired to keep policy in effect against 
insurer owing sick benefits in excess of 


amount of premiums due thereafter—_ 


Powell vy. Liberty Industrial Life Ins. 
Co., 1 So.2d 834, annulled 2 So.2d 638 
197 La. 894. 


Mo.App. That the insurer, when ac- 
cepting the last payment paid on an 
industrial, policy after the grace pe- 
riod, did not know that the insured 
was then confined to bed in her last 
illness, could not affect its waiver of 
prompt payment, and in view of its 
course of conduct in unconditionally 
accepting overdue premiums, the in- 
surer could not assert after the in- 
sured’s death that the policy was not 
in force.—Floyd v. Life & Casualty 
Ins. Co., 148 S.W.2d 620. 

The insurer having accepted a pre- 
mium paid on an industrial policy 
after the grace period, recovery could 
be had thereon without tendering ad- 
ditional premiums to carry the policy 
to the time of the insured’s death five 
days later, since the insurer, by its 
course of conduct in accepting the 
last premium as well as prior overdue 
premiums had led the insured to be- 
lieve that the policy was continued in 
ful] force, and could not suddenly 
change its course of dealing, resulting 
in forfeiture of the insurance, without 
some kind of notice to the insured.— 
Floyd v. Life & Casualty Ins. Co., 148 
S.W.2d 620. 


Mo.App. The general rule is that in 
the absence of fraud or collusion be- 
tween insured and insurer’s agent, 
where insurer or its duly authorized 
agent, acting within the scope of his 
authority, had knowledge of the true 
state of insured’s health at time con- 
tract of life insurance was made and en- 
tered into, policy will not be voided 
upon the ground that insured was not 
in sound health or made misrepresenta- 
tions in the application with respect 
to matters which ultimately caused or 
contributed to cause death of the in- 
sured.—Hollander vy. John Hancock 
Mut. Lite Ins. Co. of Boston, Mass., 
153 S.W.2d 838. 


If reinstatement of industrial life 
policy was brought about as result 
of fraud and collusion between in- 
surer’s agent and insured, the rein- 
statement of the policy with knowledge 
on agent’s part with respect to in- 
sured’s true state of health, would not 


constitute a “waiver” of sound health 
provision of policy nor of insured’s 
misrepresentations with respect to 


health made in application for rein- 
statement, since presumption would be 
that agent did not communicate his 
knowledge to insurer, and hence insurer 


would not be chargeable with agent’s 
knowledge respecting insured’s state 
of health.—Hollander vy. John Han- 


cock Mut. Life Ins. Co. of Boston, 
Mass., 153 S.W.2d 838. 
General rule that, in absenee of fraud 


or collusion, solicitation, procurement 


issued, 


wm 


and execution of life insurance policy 


with knowledge by insurer’s agent re- 
garding insured’s true state of health 
“waives sound health provision of pol- 
icy, was not rendered inapplicable to 
case of reinstatement of lapsed policy 
y nonwaiver provision of original pol- 
icy, since exercise of option to reinstate 
constituted in effect the making of a 
new contract, although containing same 
terms and conditions as original pol- 
icy —Hollander v. John Hancock Mut. 
Life Ins. Co. 153 
"2d 838 


o.App. In beneficiary’s action up- 
on industrial life insurance policy, con- 
eting evidence presented question for 
‘y as to whether insurer’s agent, at 
ime he took insured’s application for 
instatement of policy, had knowledge 
t insured was afflicted with cancer, 
ch subsequently resulted in death, 
ch knowledge would be imputed to 
urer so as to constitute a “waiver” 
‘sound health provision of policy, 
less evidence conclusively showed 
and collusion between 
insurer’s agent.—Hollander 
John Hancock Mut. Life Ins. Co. 
oston, Mass., 153° S.W.2d 838. 
‘view of evidence that insurer’s 


of Boston, Mass., 


Vv. 
of 


ubsequently resulted i , 

t agent informed insured and bene- 
ciary that it was necessary only to 
nm application therefor in order to 
nstate policy, fraud or collusion be- 
ween agent and insured was not es- 


fa lished so as to preclude recovery by 


Si 


spect to insured’s health made in ap- 


eficiary on theory that insurer had 
aived” sound health provision of 
licy' and misrepresentations with re- 


plication \for reinstatement.—Hollander 

John Hancock Mut. Life Ins. Co. of 
Boston, Mass., 153 S.W.2d 838. 
Under applicable com- 


automatic extended insurance for full 


amount of policies in event of failure 
hors 


pay premiums after policies had 
b in effect for three years were not 
in “default” during extended term so 
as to preclude recovery under provision 
; payment of double indemnity for 
idental death occurring while poli- 
ies were in force and while there was 
“default” in payment of premiums. 
landina v. John Hancock Mut. Life 
“tot 23 N.Y.S.2d 714, 260 App.Div. 


Ohio App: Where industrial life pol- 
icy provided it should be voidable 
by insurer if within two years prior 


oa 


to issuance insured had been treated 
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for physical disease or attended by a 


surrender policy for 
not satisfactory, exclusion ‘of evidence 
that before issuance of policy insurer’s 
physician had examined insured and 
made no inquiry concerning prior 
treatment was proper, since such evi- 
dence could not ‘‘estop” insurer from 
voiding policy not bearing the required 
indorsement and kept by insured who 
had been treated within such time.— 
-Baranowicz v. Metropolitan Life Ins. 
Co., 34 N.H.2d 987, 66 Ohio App. 444. 

Pa.Super. A beneficiary could not 
recover on industrial life policy on 
ground that policy, which insurer 
claimed had lapsed for nonpayment of 
premiums, was reinstated prior to in- 
sured’s death, where beneficiary failed 
to sustain burden of proof to show 
conditions precedent to a right of re- 
instatement of policy.—Selby v. Eq- 
uitable Beneficial Mut. Life Ins. Co., 
17 A.2d 696, 1438 Pa.Super. 131. 

Pa.Super. Mere payment of overdue 
premiums was not sufficient to con- 
stitute a “reinstatement” of an indus- 
trial life policy which had lapsed for 
nonpayment of premiums.—Selby vy. 
Equitable Beneficial Mut. Life Ins. Co., 
17 A.2d 696, 143 Pa.Super. 131, 

Where industrial life policy provided 
that no death benefits should be pay- 


insured . 
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able thereun 


were more than four weeks in arrears, 


and there was no showing that insurer, — 


who relied upon first default, waived 
conditions of policy, and _ beneficiary 
did not have policy reinstated by pay- 
ing all arrears and furnishing proof 
of insured’s health to insurer before 
insured’s death, insurer did not 
‘“Nvaive’ automatic forfeiture by ac- 
cepting overdue premiums.—Selby  v. 
Equitable Beneficial Mut. Life Ins. Co., 
17 A.2d 696, 143 Pa.Super. 131. 

Pa.Super. In absence of special cir- 
cumstances, a’ provision in an indus- 
trial life policy for automatic forfei- 
ture in case of nonpayment of premi- 
ums for a certain length of time will 
be upheld.—Selby v. Equitable Benefi- 
cial Mut. Life Ins. Co., 17 A.2d 696, 143 
Pa.Super. 131. 

Pa.Super. Where industrial life pol- 
icy contained provision for revival 
after lapse on payment of premiums in 
arrears and presentation of evidence 
satisfactory to the insurer on the in- 
surability of the insured, and insurer 
resisted payment on ground that ‘pol- 
icy had lapsed, burden was on the 
beneficiary to show compliance with 
the provisions.—Albright v. Metropoli- 
tan Life Ins. Co., 17 A.2d:°709,; 143 Pa. 
Super. 158... , 

Pa.Super. Under industrial life pol- 
icy provisions relating to revival of 
lapsed policy, payment of premium* to 
agent who allegedly informed insured 
that policy was revived, was not suffi- 
ecient to revive policy in absence of evi- 
dence showing that» insurer received 
any part of premiums in arrears or 
evidence of insurability satisfactory to 
insurer.—Albright y..-Metropolitan Life 


aes Co,, 17, A.2a- 709,. 143° Pa,Super. 
Tenn.App. In action on industrial 


life policy providing that if insured’s 
true age at date of issuance of policy 
was greater than oldest age accepted 
by insurer then insurer by payment 
of reserve was absolved from further 
liability, if insurer’s agent who sold 
policy knew when he did so that in- 
sured was over 50 years of age, in- 
surer could not escape liability on 
ground that insurer did not issue poli- 
cies to persons over the age of 50 
years and that insured was over that 
age when policy was issued’ unless 
insured knew that agent had no au- 


_ thority to issue policy.—North Carolina | 


ey Life Ins. Co: v. Banks, 148 S.W.2d 


Tenn.App. An industrial policy is- 
sued to one over 50 years of age is 
valid if there is no regulation of the 
insurer prohibiting the issuance of the 
policy to persons over that age and it 
requires a by-law or resolution duly 
adopted by the insurer to make such a 
regulation valid.-North Carolina Mut. 
Life Ins. Co. vv Banks, 148 S.W.2d 54. 
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D.C.Ohio. A ‘group policy” proyid- 
ing for payment of total and perma- 
nent disability benefits to an employee 
who becomes disabled by bodily injury 
or disease from engaging in any occu- 
pation and performing any’ work for 
wage or profit cannot be construed as 
liberally as. “war risk policies’, since 
a war risk policy insures. soldier 
against physical disability whereas the 
group policy insures against inability 
to pursue an occupation for the em- 
ployee’s own  support.—McKinnie y. 
Aer CnOvan Life Ins. Co., 37 F.Supp. 


The court which is called upon to Ge- 
termine the coverage of a group policy 
which provides for payment of total 
and permanent disability _ benefits 
should not belie honest. words nor at- 
tempt by legal rationalization to justi- 
fy a good but misplaced sentiment, 
since to extend coverage beyond ex- 
press language is as illegal as in- 
creasing the amount or extending the 
term.—MckKinnie vy, Metropolitan Life 
Ins.* Co., 37. B.Supp. 992: 

An employee who was prevented by 
Silicosis and heart trouble from con- 
tinuing in then employment, but who 
at time of trial was employed as gu- 


or more weeks in arrears at insured’s — 
death and insured died when payments | 


; per- 
or profit, 
e alleged- 


labor. and — 


tan Life Ins, Co., 37 F.Supp. 992. 

Mich, Where insured became wholly 
and continuously disabled due to ill- 
ness while group policy was in force, 
insured’s right to receive sick benefits 
under policy would not be defeated by 
failure to pay, renewal premium which 
subsequently fell due-—Rood vy. Nation- 
al Casualty Co,, 296 N.W. 672, 296 
Mich.'630: *) 


Mo.App. Plaintiff’s release of insurer 
from liability. on, industrial life policy 
in return for all premiums paid was 
not supported by any valid ‘“‘considera- 
tion” .and.was not an |‘‘accord and 
satisfaction’ barring plaintiff's cause 
of. action on policy, where, insurer 
pleaded that policy was void ab initio, 
since amount named, in face of policy 
became liquidated upon insured’s death, 
and insurer. was. bound | to 
amount of premiums which. had. been 
paid by. plaintiff before it could plead 
that policy was, void ab: initio.—Wat- 
kins v. Prudential Ins, Co. of America, 
151 S.W.2d 462. riko while 
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Ind.App. ‘‘Facility of. payment” 
clauses in industrial policies have been 
looked upon with favor, and their pur- 
pose is to enable insurer to. make 
prompt payment without the expense of 
administration proceedings and to re- 
move the chance of litigation between 
claimants and insurer.—Bragdon v: Pru- 
ise Ins. Co. of America, 34 N.H.2d 
“Facility of payment” clauses in in- 
dustrial life policies are for benefit of 
insurer, to be exercised at its option, 
and they give a third party to whom 
insurer might have elected to pay the 
benefits no right to compel. insurer to 
make the payment to him.—Bragdon v. 
rE ae Ins. Co. of America, 34 N:.B. 


While the “facility of payment” clause — 


in an industrial policy protects insurers 
in all cases where they make payment 
in accordance therewith, such payment 


does not ipso facto confer upon payee — 


teat legal right of property therein, but 
makes the payee a trustee for the bene- 
fit of the estate—Bragdon v. Prudential 
Ins. Co. of America, 34 N.E.2d 173. - 
Where industrial life insurer elected, 
under facility of payment clause, to pay 
to insured’s daughter-in-law who had 
agreed to pay funeral expenses, judg- 
ment requiring insurer to pay to daugh-— 
ter-in-law and requiring daughter-in- 
law to pay funeral expenses. from such 
proceeds, and pay the balance to in- 
sured’s administratrix, was proper if in- 
sured’s estate was adequate to pay all 
costs and expenses of administration, as 
well as funeral expenses.—Bragdon -v, 
pte ieee Ins. Co. of America, 34 N.E. 


An administrator’s right to recover 
proceeds of insurance policy as against 
person designated in facility of pay- 
ment clause, to whom insurer has elect- 
ed to pay such proceeds, is not an ab- 
solute right that may be exercised in 
all cases, whether insurer has or has 
not actually paid the proceeds.—Brag- 
don vy. Prudential Ins. Co. of America, 
34 N.H.2d 173. 


Mo.App. By’ making provision for 
designation of beneficiary along with 
insuring clause of industrial life pol- 
icies, insurer thereby obligated itself 
to make payment to such beneficiary if 
properly designated, unless within a 
reasonable time after death of insured 
it should exercise its option to make 
payment as provided in facility of 
payment clauses.—Vield v. John, Han- 
cock Mut. Life Ins. Co. of Boston, 
Mass,, 142 §,W,2d 816, oe 
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Il.App. Where insured at no time 
complied with specific provisions of 
group policy regulating change of bene- 
ficiary, the beneficiary named in in- 
sured’s certificate was entitled to pro- 
ceeds thereof as against claim of in- 
sured’s executor under insured’s will 
undertaking to distribute proceeds of 
certificate to legatees named in will.— 
Metropolitan Life Ins. Co. v. Jones, 30 
N.E.2d 937, 307 Ill.App. 652. 

Mich. Generally, an unexecuted in- 
tention of insured to change bene- 
ficiary is not sufficient to effeet change 
of beneficiary.—Hster v. Prudential Ins. 
Co. of America, 299 N.W. 96, 298 Mich. 
330. 

Where group policy provided for 
change of beneficiary by notifying the 
insurer through employer, and that 
change should take effect when due ac- 
knowledgment was furnished by the 
insurer to insured, the destruction of 
the policy which named as beneficiary 
the wife of insured who was not in fact 
such, by the insured without notice 
to the insurer was not such an act ag 
amounted to ‘change of beneficiary” 
and hence insurer in paying proceeds 
of policy to named beneficiary acted 
within its rights and was not liable 
for proceeds of policy to the real wife 
of insured.—Ester v. Prudential Ins. 
oo) of America, 299 N.W. 96, 298 Mich. 

N.J.Ch. A writing which was pre- 
pared by new beneficiary on certificate 
of insurance under group policy issued 
to insured’s employer, and which was 
signed by insured, and which requested 
that insurer change beneficiary, and 
which was delivered to employer’s rep- 
resentative, was insufficient to change 
beneficiary of certificate, where policy 
provided that change of beneficiary 
must be requested on form furnished 
by insurer and received by insurer at 
home office, and insurer never received 
insured’s request for change at home 
office.—Koczot v. Travelers Ins. Co., 
21 A.2d 300, 130 N.J.Eq. 106. 

Ohio App. Any liability which had 
become vested under a group policy 
providing for total permanent disabil- 
ity benefits would not be divested by 
the acceptance of a certificate issued 
under a new policy and purporting to 
supersede any certificate theretofore is- 
sued, where the original policy was a 
noncontributing policy and the new 
one authorized the employer to make 
deductions from the insured’s wages. 
—Womack v. Hquitable Life Assur. 
Soc. of U. S., 33 N.H.2d 842, — : 

Tex,Civ.App. Where group life in- 
surance contract provided that insured 
could by written request to company 
change beneficiary and that change 
should not take effect until indorsed 
on certificate issued to insured, and 
certificate stated, at the top of the 
portion thereof providing place for 
designating change of beneficiary, that 
ehange should not take effect until in- 
dorsed on certificate by insurer at home 
office, insured wishing to make change 
as to beneficiary must make applica- 
tion therefor in writing and send cer- 
tificate to home office of insurer where 
change is indorsed thereon and _cer- 
tificate returned to insured.—Great 
Southern Life Ins. Co. v. Hukill, 151 
S.W.2d 603, error dismissed, judgment 


correct, 
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D.C.La. An injured employee, not 
giving notice of claim for permanent 
total disability benefits under em- 
ployees’ group policy until more than 
a year after his employment ceased, 
could not recover on policy which re- 
quired written notice of claim within 
Sixty days after employment ceased.— 
Light vy. Connecticut Gen. Life Ins. Co., 
35 F.Supp. 691. 

Ind.App. In action on employees’ 
group life policy, where there was 
evidence tending to prove that defend- 
ant denied liability on ground that 
policy had terminated as to deceased 
insured, instructions that defendant’s 
denial of liability on such ground 
would amount to waiver of provision 
requiring proof of disability or loss 
as condition’ precedent to recovery 
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were not erroneous.—John Hancock 
Mut. rane Ins, Co. v. Gordon, 32 N. 


La.App. Under industrial life policy 
provision that insurer should have right 
at its option to make such investiga- 
tion into matters upon which claim may 
be based or the subject thereof as it 
might deem necessary in order to deter- 
mine its liability, insured’s refusal to 
permit insurer’s physician to make a 
medical examination precluded right to 
disability benefits for alleged injury to 
foot.—Ritter vy. National Life & Acci- 
dent Ins. Co. of Nashville, Tenn., 198 
So... 280. 

Mich. Where insurer denied liability 
for sick benefits under group policy on 
ground that policy had lapsed for non- 
payment of renewal premium several 
months after insured became ill and 
later for alleged failure to give pre- 
liminary notice of disability, insurer 
thereby ‘‘waived” defense of failure of 
insured to furnish proof of loss.—Rood 
v. National Casualty Co., 296 N.W. 672, 
296 Mich. 530. 

Mo.App. Under group policy provid- 
ing for payment of permanent disabili- 
ty benefits upon receipt of due proof of 
disability, insurer, after receiving de- 
mand for payment, was not required to 
furnish proofs of claim, as’ regards 
waiver.—Hayes v. Equitable Life Assur, 
Soe: of U..'S.; 150)°S.W.2d, 1113. 

Mo.App. Under group policy requir- 
ing due proof of total and permanent 
disability within one year from date of 
its commencement, insured, although 
not required to submit proof prior to 
discovery of existing disability, should 
not be given a year after discovery of 
disability to make proof, but should 
make proof within a reasonable time 
after discovery thereof.—Hayes v, Eq- 
uitable Life Assur, Soc. of U. S., 150 
S.W.2d 1113. = 

The circumstances of particular case 
govern in determining whether time 
within which proof of disability under 
group policy was given was reasonable. 
—Hayes vy. Equitable Life Assur. Soc. 
of U. S., 150 S.W.2d 1113. 

Where date of insured’s discovery of 
total and permanent disability was not 
established and under evidence condi- 
tion, which had existed for more than 
a year, may have been discovered more 
than three months before insurer’s de- 
nial of liability, time for furnishing 
proofs within group policy requiring 
proof of disability within one year from 
date of commencement thereof had ex- 
pired, and insurer’s denial of liability 
did not constitute a waiver of proof.— 
Hayes v. Bquitable Life Assur. Soc. of 
U,-S., 150 S.W,2d 1113. 


Mo.App. Where date of insured’s dis- 
covery of total and permanent disability 
was not established and under evidence 
condition, which had existed for more 
than a year, may have been discovered 
more than three months before insurer’s 
denial of liability, time for furnishing 
proofs within group policy requiring 
proof of disability within one year from 
date of commencement thereof had ex- 
pired, and insurer’s denial of liability 
did not constitute a waiver of proof.— 
Hayes v. Equitable Life Assur. Soc. of 
U. S., 150 S.W.2d 1113. 


N.Y. Under industrial life insurance 
policies, requiring that satisfactory 
proof of insured’s death be furnished 
insurer on blanks provided by insurer 
before payment of amount due, mere 
notice of insured’s death was_ not 
enough, but such condition could be 
performed only by furnishing evidence 
in some form of truth of facts stated 
in notice —Howell v. John Hancock 
Mut. Life Ins. Co, of Boston, Mass., 36 
N.H.2d 102, 286 N.Y. 179, affirming 24 
N.Y.S.2d 348, 260 App.Div. 1042, ap- 
peal granted 25 N.Y.S.2d 1002, 261 
App.Div. 836. 


N.Y.App.Div. In action on industrial 
life policies by insured’s administrator, 
that proof of death was furnished by 
administrator individually as_benefici- 
ary instead of by administrator in of- 
ficial capacity, did not preclude recoy- 
ery, where complaint alleged perform- 
ance of condition of policies requiring 
furnishing of proof as prerequisite to 
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payment of insurance, and such factual 
prerequisite was established, and com- 
plaint was sufficiently broad to be con- 
strued as alleging waiver by insurer of 
proof of death.—Howell v. John Han- 
cock Mut. Life Ins. Co. of Boston, 
Mass., 24 N.Y.S.2d 348. 

Pa.Super. Where group policy of 
insurance required written notice of 
disability within one year after cessa- 
tion of payment of premiums and that 
notice should be given direct to the 
company or through the employer, the 
fact that notice of total and perma- 
nent disability was sent by employer 
and not by insured was immaterial.— 
Caulfield v. Aitna’ Life Ins. Co. of 
Hartford, Conn., 19 A.2d 575, 144 Pa. 
Super. 257, 


_ Pa.Super. The provision in group 
insurance policy that insured shall 
furnish to home office “satisfactory 


evidence” that he had become totally 
and permanently disabled does not re- 
quire any particular form of proof 
which the company may arbitrarily 
demand, or that it be in writing, but 
only such statement of facts as, if es- 
tablished in court, would prima facie 
require payment.—Caulfield v. Mtna 
Life Ins. Co. of Hartford, Conn., 19 A. 
2d 575, 144 Pa.Super. 257. 

One of the chief purposes of the 
rule requiring submission of “satis- 
factory evidence’ to home office that 
insured had become totally and _ per- 
manently disabled is to prevent fraud 


and deception being practiced on in-— 


surer by a long delay in the presenta- 
tion of a claim, and insurer is entitled 
to have notice of the fact of perma- 
nent disability but not such proofs 
as would be required on the trial of 
the case.—Caulfield v. Atna Life Ins. 
Co. of Hartford. Conn., 19 A.2d 575. 
144 Pa.Super. 257. . 

Under group insurance policy pro- 
viding for payment only upon receipt 
of “satisfactory evidence” of an em- 
ployee’s disability prior to 60 years of 
age at home office, manner of trans- 
mittal of the evidence and its source 
were immaterial.—Caulfield v. tna 
Life Ins. Co. of Hartford, Conn., 19 
A.2d 575, 144. Pa.Super. 257. 

Pa.Super. In action on group _ pol- 
icy for total and permanent disability 
before reaching 60 years of age where 
insurance representatives admitted 
that no blanks for formal proof of 
claim were furnished to insured, the 
insurer could not be heard to com- 
plain that the evidence produced was 
insufficient or unsatisfactory, since if 
insurer wanted more formal or de- 
tailed proof, it was its duty so to in- 
form the insured.—Caulfield vy. tna 
Life Ins. Co. of Hartford, Conn., 19 A. 
2d 575, 144 Pa.Super. 257. 

Tenn.App. Where industrial life 
policy required beneficiary to submit 
proofs of death on blanks to be fur- 
nished by insurer, failure of insurer to 
furnish such blanks upon _ request 
therefor by attorney for beneficiary 
was equivalent to a denial of liability 
and was a “waiver” of insurer’s right 
to insist on proofs of death as con- 
dition precedent to beginning of ac- 
tion.—National Life & Accident Ins. Co. 
y. Grizzard, 145 S.W.2d 

Tenn.App. Proofs of death made in 
manner required by industrial life pol- 
icy are condition precedent to recovery 
by beneficiary, in absence of waiver by 
insurer.—National Life & Accident Ins. 
Co. v. Grizzard, 145 S.W.2d 800. 

Tenn.App. In action on _ industrial 
life policy, certified copy of insured’s 
death certificate was “prima facie eyvi- 
dence” of facts stated therein. Code 
1932, § 5863.—North Carolina Mut, Life 
Ins. Co. v. Banks, 148 S.W.2d 54. 

Tex.Civ.App. Where group life and 
disability policy issued to employer in 
Pennsylvania contained provision that 
it be construed under Pennsylvania 
law and required notice of disability 
during period of employment or with- 
in 60 days thereafter, and employer 
was not doing business in Texas at 
time of employee’s injury in that 
state, and notice was not given within 
60 day period, recovery was barred, 
notwithstanding Texas statute invali- 
dating stipulations fixing time for no- 
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RS at less than 90 days. Rev.St. 
1925, art. 5546.—Connecticut General 
’ Life Ins. Co. vy. Hickman, 150 S.W.2d 
- 121, error refused. 

\. Pasa le : 
i, “Mo.App. On issue of vexatious refus- 
al to pay claim, where it had been de- 
termined in prior suit against insurer 
that an insured employee not receiving 


hich in turn delivered check to wife 
ho was designated as beneficiary in 
isurer’s records, was not liable to son 
claiming proceeds of policy as bene- 
; ficiary, in absence of notice to insurer 
that son was claiming as beneficiary.— 
Great Southern Life Ins. Co. v. Hukill, 
151 S.W.2d 603, error dismissed, judg- 
ment correct. , 
A group life policy and certificate is- 
sued to insured, providing for payment 
of proceeds of policy to trustee for 
meficiary, did not require insurer to 
‘sue check to trustee, making it pay- 
- able to such trustee for use and benefit 
of beneficiary, naming the _ rightful 
__beneficiary.—Great Southern Life Ins. 
\ Co. v. Hukill, 151 S.W.2d 603, error 
q _ dismissed, judgment correct. 


W § 13 
D.C.N.Y. In action on certificates of 


that there was no total or permanent 
disability within the meaning of the 
surance contracts.—Broderick v. Pru- 
pao) Ins. Co. of America, 37 F.Supp. 
- App.D.C. Where forfeiture clause in- 
yoked in action on industrial life pol- 
- iey was conditioned on proof that in- 
sured had been hospitalized, had un- 
- dergone an operation, or had been at- 
_ tended by a physician for a _ serious 
disease or injury, and had failed to 

- disclose the facts, effect of statute pro- 
viding that if payment is refused be- 
eause of unsound health at or before 
date of policy, good faith of appli- 
cant and insured shall constitute a ma- 
terial element in determining validity 
of policy, was to shift the burden of 
proof and to make insured’s good faith 
concerning representations on which 
Ni ' policy issued the test and by its terms 
Brn, to impose on insurer the burden of 
proving the contrary. D.C.Code Supp. 
i Y. T. 5, § 181b.—Eureka-Maryland As- 

mestr. ©O.\v: Gray, 121 F.2d 104. 


SAM App.D.C. In action on industrial life 
_ _-—~policy, evidence concerning insured’s at- 
- -tendance by a physician for a serious 
disease within two years preceding is- 
} ' suance of policy was sufficient for jury 
on question of insured’s bad faith in 

procuring policy and intent to defraud 
insurer. D.C.Code Supp. V, TT. 5 
181b.—EHureka-Maryland Assur. 
Gray, 121 F.2d 104. 


4 App.D.C. Where uncontradicted evi- 
dence in action on industrial life policy 
conclusively showed bad faith on in- 
sured’s part in obtaining policy, there 
could be no recovery on policy as a 
matter of law.—Pullen v. Sun Life Ins. 
Co. of America, 121 F.2d 110. 
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a Ga.App. In action to recover added 
ah indemnity under group and industrial 
life policies providing added indemnity 


for accidental death not caused partial- 
: ly or indirectly by disease, where death 
a of insured was admitted and was not 
in issue, certificate of death containing 
verdict of coroner’s jury that death was 
‘ caused by accidental drowning was 
, properly excluded as evidence intro- 
; duced to show that death was caused 
iow by accident.—Haugabrooks y. Metro- 
olitan Life Ins. Co., 12 8.E.2d 163, 63 

ta,.App. 829. 
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Ga.App. Evidence that insured some 
months prior to his death suffered a 
stroke of paralysis and cerebral throm- 
bosis, that he had gone _ fishing and 
that he was found dead in water ap- 
proximately three feet deep, coupled 
with medical testimony that death was 
caused by a stroke rather than by 
drowning, sustained finding that death 
was caused by disease rather than by 
accident, so as to preclude recovery 
under added indemnity provisions of 
group and industrial life policies.— 
Haugabrooks y. Metropolitan Life Ins. 
Co., 12 S.H.2d 163, 68 Ga.App. 829. 

Ill.App. In action on group life pol- 
icy certificate which provided that if 
employee was only temporarily laid 
off, employment under the policy was 
“deemed” to continue in effect for two 
months unless thereafter during that 
period, employer terminated employ- 
ment by discharging the employee, evi- 
dence showed that on date of cessa- 
tion of employment employee was only 
temporarily laid off, and hence bene- 
ficiary could recover on certificate un- 
less ‘thereafter employment was _ ter- 
minated by the employer.—Kolodziej 
vy. Metropolitan Life Ins. Co., 30 N.H.2d 
916, 307 Ill.App. 657. 

Ind.App. In_ action on employees’ 
group life policy, providing that em- 
ployee’s insurance would end when 
his employment ended, unless he was 
wholly disabled at such time, in which 
ease insurance should remain in force 
during continuance of such disability, 
evidence held sufficient to take to jury 
question whether deceased insured was 
disabled when he left employer’s em- 
ployment and continuously thereafter 
until his death, and hence _ sufficient 
to sustain verdict for plaintiff—John 
Hancock Mut. Life Ins, Co. v. Gor- 
don, 32 N.H.2d 727. 

Ind.App. An administratrix had bur- 
den of proving her right to recover en- 
tire proceeds of industrial life policy 
as against one to whom insurer had 
elected to pay the proceeds under facil- 
ity of payment. clause——Bragdon v. 
Prudential Ins. Co. of America, 34 N. 
B20" 173) 

La.App. In action on industrial life 
policy, evidence did not sustain de- 
fense of ‘‘wilful misrepresentation’”’ in 
application with respect to condition 
of health, in absence of evidence that 
insured knew or had reason to believe 
that he was suffering with disease at 
time he represented that he was in 
good health. Act No. 160 of 1934, §§ 
1-3.—Succession of Ryan v. Life & 
Casualty Ins. Co. of Tennessee, 198 So. 

La.App. Where tutrix of minor heirs, 
who had not been judicially sent into 
possession of the estate of a deceased 
insured, had not been judicially rec- 
ognized as administratrix, tutrix could 
not recover proceeds of a policy of in- 
dustrial insurance on the life of insured 
notwithstanding the designated bene- 
ficiary died prior to death of the in- 
sured. Civ.Code, art. 337.—Conoway v. 
by eae Industrial Life Ins. Co., 199 So, 
1 


Petition of tutrix of alleged minor 
heirs of insured failed to disclose right 
of action in tutrix to recover proceeds 
of industrial life policy notwithstanding 
beneficiary had died prior to date of in- 
sured’s death, where petition did not 
allege that the heirs had been sent into 
possession of the insured’s estate and 
failed to allege that tutrix had been 
judicially recognized as the administra- 
trix of the insured’s estate. Civ.Code, 
art. 337.—Conoway v. Unity Industrial 
Life Ins. Co., 199 So. 168. 

La.App. In action on _ industrial 
health and accident policy, plaintiff had 
burden of proving that premiums were 
tendered, that payment of premiums 
was waived by insurer’s refusal to ac— 
cept them when tendered, and that pol- 
icy was in foree during plaintiff’s ill- 
ness.—Moliere v. Unity Industrial Life 
Ins./Coi/199' Sowe 735 

La.App. In action on _ industrial 
health and accident policy, evidence 
was insufficient to show that premiums 
were tendered, that insurer waived pay- 
ment of premiums by refusing to ac- 
cept them when tendered, and that pol- 


‘iey wa 


ness.—Moliere v. Unity Ind 
Ins. Co., 199 So. 673. : 

La.App. 
ings of deceased insured were not 
opened in a probate court of competent 
jurisdiction and minor was not recog- 
nized as sole heir by judgment of court, 
qualified natural tutor of minor child 
of insured could not maintain action on 
industrial life policy notwithstanding 
that designated beneficiary died prior 
to death of insured, since insurer is en- 
titled to be protected by judgment 
placing the heir in possession of in- 
sured’s estate, so that it may not be 
later compelled to pay again if others 
prove that they are the lawful heirs of 
insured.—Wilmore v. Unity Industrial 
Life Ins. Co., 2 So.2d 95. : 

La.App. In action on industrial life 
policy, petition alleging that at time 
of insured’s death policies were in full 
force and that insurer did not give no- 
tice to insured after premiums were no 
longer paid was subject to an exception 
of no cause of action in the absence of 
allegations from which it could be de- 
termined whether policies were in force 
for three years from date of their is- 
suance, so that extended insurance was 
acquired under statute. Act No. 286 
of 1926; Act No. 141 of 1938; Act No. 
193 of 1906.—Wilmore y. Unity Indus- 
trial Life Ins. Co., 2 So.2d 95. 

Mich. Evidence as _ to_ insured’s 
chronic illness, which was finally rem-. 
edied by appendectomy, established 
that insured was wholly and continu- 
ously disabled and prevented from per- 
forming the duties pertaining to his 
occupation from a time during which 
policy was in foree and that illness 
was such as to require regular attend- 
ance of a legally qualified physician 
and surgeon so as to entitle insured 
to recover sick benefits under group 
policy.—Rood v. National Casualty Co., 
296 N.W. 672, 296 Mich. 530. 

Mo.App. Where it appeared that in- 
surer’s agent had knowledge that in- 
sured was suffering from heart disease 
at time he accepted insured’s applica- 
tions for two industrial life policies, 
evidence supported finding that there 
was no fraud and collusion between 
agent and insured, and hence insurer 
was chargeable with agent’s knowledge 
respecting insured’s heart condition.— 
Dace v. John Hancock Mut. Life Ins. 
Co., 148 S.W.2d 93. 

Mo.App. Evidence that insurer’s 
agent iearned that insured was suffer- 
ing from heart disease something less 
than a month before accepting in- 
sured’s application for industrial life 
policies, when he called at home of 
insured’s landlady to collect premiums 
due from her on policies, was suffi- 
cient to present question for jury as 
to whether agent had knowledge with 
respect to heart condition of insured 
at and prior to time of issuance of 
policies which would be imputed to 
insurer, in absence of proof of fraud 
and collusion between agent and in- 
sured, so as to constitute a “waiver” 
of sound health provision of policies. 
—Dace v. John Hancock Mut. Life Ing, 
Co., 148 S.W.2d 93. 


Mo.App. In an action on an indus- 
trial life policy, evidence showing a 
course of conduct by the insurer in 
unconditionally accepting past due 
premiums warranted declarations of 
law that prompt payment of premi- 
ums may be waived, as by habitually 
and knowingly accepting overdue pre- 
miums without requiring the insured 
to sign reinstatement applications or 
furnish proof of insurability.—Floyd 
bs ae & Casualty Ins. Co., 148 S.W. 


In an action on an industrial policy, 
it did not appear that the insurer 
acted in bad faith in contesting the 
claim and in contending that notwith- 
standing a course of conduct in ac- 
cepting overdue premiums, there was 


) 


no waiver of prompt payment, and 
hence penalties were improperly as- 
sessed for vexatious refusal to pay. 


—Floyd vy. Life & Casualty Ins. Co., 


148 S.W.2d 620. 


An insurer may in good faith con- 


Where succession proceed- 
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test an issue of fact as well as an 
open question of law, without incur- 
ring penalties for vexatious refusal to 
pay.—Floyd v. Life & Casualty Ins. 
Co., 148 S.W.2d 620. 

Mo.App. In action for total and 
permanent disability under group pol- 
icy, evidence that plaintiff was totally 
and permanently disabled prior to the 
time he left his work so as to author- 
ize recovery of benefits under the pol- 
icy was sufficient for jury.—Hamblen v. 
Bae ovo litan Life Ins. Co., 149 S.W.2d 
457. 

Mo.App. In action on industrial life 
policy which provided that agents were 
not authorized to waive any conditions 
of policy, to extend time for payment 
of premiums or bind insurer bypmabing 
promises not contained in policy, i 
was incumbent upon beneficiary to ad- 
duce substantial evidence to show that 
alleged agreement under which a policy 
on life of beneficiary’s mother was sur- 
rendered and part of proceeds was ap- 
plied in payment of premiums on pol- 
icy sued on, so that the policy was in 
force on date of insured’s death, was 
made with an agent having authority to 
make such an agreement for insurer.— 
Grady v. John Hancock Mut. Life Ins. 
Co. of Massachusetts, 150 S.W.2d 574. 

In action on industrial life policy 
which provided that agents were not 
authorized to waive any conditions of 
policy, to, extend time for payment of 
premiums, or bind insurer by making 
promises not contained in policy, evi- 
dence that insurer’s agent, who alleged- 
ly made agreement with beneficiary un- 
der which a policy on life of bene- 
ficiary’s mother was surrendered and 
part of proceeds was applied in pay- 
ment of premiums on policy sued on, 
was authorized to solicit insurance, de- 
liver policies and collect premiums, and 
perform other like duties usually per- 
formed by such an agent, was not suf- 
ficient to establish authority of the 
agent to consummate the surrender or 
make the alleged agreement.—Grady v. 
John Hancock Mut. Life Ins. Co. of 
Massachusetts, 150 S.W.2d 574. 

In action on industrial life policy 
wherein beneficiary, in order to estab- 
lish that policy was in force on date 
of insured’s death, relied on alleged 
agreement under which a policy on life 
of beneficiary’s mother was surrendered 
and part of the proceeds was applied 
in payment of premiums on policy sued 
on, record failed to establish knowledge 
of such an agreement by any one pos- 
sessing authority from the insurer to 
make or ratify it prior to the death of 
insured.—Grady v. John Hancock Mut. 
Life Ins. Co. of Massachusetts, 150 S. 
W.2d 574. 

In action on industrial life policy 
wherein beneficiary, in order to estab- 
lish that policy was in force on date of 
insured’s death, relied on an alleged 
agreement under which a policy on life 
of beneficiary’s mother was surrendered 
and part of the proceeds was applied in 
payment of premiums on policy sued 
on, evidence: established that policy on 
mother’s life was not actually surren- 
dered to the insurer: until after death 
of the insured named in the policy sued 
on.—Grady v. John Hancock Mut. Life 
Ins. Co. of Massachusetts, 150 S.W.2d 
574. 

Mo.App. In action on industrial life 
policy which provided that agents were 
not authorized to waive any conditions 
of policy, to extend time for payment 
of premiums, or bind insurer by mak- 
ing promises not contained in policy, 
beneficiary who, in order to establish 
that policy was in force on date of in- 
sured’s death, relied on alleged agree- 
ment under which a policy on life of 
beneficiary’s mother was surrendered to 
insurer’s agent and part of proceeds 
Was applied in payment of premiums 
on policy sued on, failed to adduce 
substantial evidence showing that in- 
surer ratified the alleged agreement or 
waived the requirements of policy with 
respect to payment of premiums.—Gra- 
dy v. John Hancock Mut, Life Ins. Co. 
of Massachusetts, 150 S.W.2d 574. 

Mo.App. In action for total and per- 
manent disability benefits under group 
policy requiring that proof of disability 
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be given within one year from date of 
commencement thereof, insured had 
burden of showing that he furnished 
proof in time or that it was waived.— 
Hayes v. Equitable Life Assur. Soc. of 
U. S., 150 S.W.2d 1113. 

Mo.App. Insurer could not avoid 
liability on industrial life policy on 
ground of fraud and collusion, even 
though answers in application were ad- 
mitted to be false, and insured’s death 
was admitted to be due to an ailment 
that insured knew he had when ap- 
plication was signed by him, where 
insurer did not plead fraud: and col- 
lusion as between insured and_ insur- 
er’s agent who procured application 
for policy and delivered policy.—Wat- 
kins v. Prudential Ins. Co. of America, 
151 S.W.2d 

Mo.App. In action for accidental 
death benefits under industrial life pol- 
icy, conflicting evidence as to whether 
insured, who was killed by his wife, 
brought about his death by making as- 
sault on wife, or whether wife was the 
instigator and aggressor and stabbed 
him wrongfully and without justifica- 
tion, was for the jury.—Hopkins v. 
Barone tat Life Ins. Co., 151 S.W.2d 
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Mo.App. In action on industrial life 
policy payable to insured’s executor or 
administrator, instruction to allow re- 
covery if jury believed that defendant 
issued and delivered policy, that all 
premiums required had been paid, that 
insured died on date alleged, that plain- 
tiff furnished defendant with required 
proofs, that insured performed and 
kept all other conditions of policy, and 
that plaintiff was duly appointed ad- 
ministratrix of insured’s estate, was 
proper.—Hopkins v. Metropolitan Life 
Ins. Co., 151 S.W.2d 527. 

Mo.App. A_ requested instruction 
barring recovery of accidental death 
benefits under industrial life policy if 
insured’s wife, who killed insured, act- 
ed in self-defense, or if wife acted 
wrongfully and without justification, 
was properly refused.cHopkins v. Met- 
ropolitan Life Ins. Co., 151 S.W.2d 527. 

Mo.App. Evidence held not to au- 
thorize recovery of total and perma- 
nent disability benefits under group 
policy, by insured who was able to 
prosecute occupation requiring no 
physical exertion, successfully and 
without assistance or great risk to 
health or life, notwithstanding his 
phvsician’s opinion that “manual la- 
bor’ would have impaired his health, 
since physician evidently meant ‘‘man- 
ual labor” in its common and ordinary 
signification of physical toil or bodily 
exertion of toilsome nature.—-Glore v. 
Bieeropo tian Life Ins. Co., 153 S.W. 
PRE mover KO, 


N.H. In action for total and perma- 
nent disability benefits under group 
policy, brought after plaintiff’s recov- 
ery from the disability relied on, evi- 
dence held to authorize nonsuit on 
ground that probability that disease 
would prove permanent was not shown 
at time of cessation of employment.— 
Langelier v. Metropolitan Life Ins. Co., 
17 A.2d 92 

N.Y. The fact that deceased in- 
sured’s surviving husband, to whom 
proceeds of industrial life insurance 
policies were due as individual named 
as sole beneficiary therein, sued on pol- 
icies in his representative character as 
administrator of insured’s estate was 
immaterial so far as insurer was. con- 
cerned.—Howell v. John Hancock Mut. 
Life Ins. Co. of Boston, Mass., 36 N.H. 
2d 102, 286 N.Y. 179, affirming 24 N.Y. 
S.2d 348, 260 App.Div. 1042, appeal 
srantéd 25 N.Y.S.2d 1002, 261 App.Div. 

36. 

N.Y. Under industrial life insurance 
policies, providing that on satisfactory 
proof of insured’s death, insurer would 
pay amount due thereunder, insurer’s 
receipt of proof of insured’s death was 
“condition precedent” to recovery on 
policies by beneficiary.—Howell v. John 
Hancock Mut. Life Ins. Co. of Boston, 
Mass., 36 N.E.2d 102, 286 N.Y. 179, 
affirming 24 N.Y.S.2d 348, 260 App. 
Div. 1042, appeal granted 25 N.Y.S.2d 
1002, 261 App.Diy. 836. 
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N.Y. In action on industrial life in- 
surance policies, deficiency in plaintiff's 
proof of insured’s death was supplied 
by defendant’s answer, admitting that 
insured died on certain date as alleged 
in complaint and alleging that plain- 
tiff delivered certain papers to derend- 
ant as proofs of insured’s death and 
made claim for payment of proceeds 
of policies—Howell y. John Hancock 
Mut. Life Ins. Co. of Boston, Mass., 
36 N.B.2d 102, 286 N.Y. 179, affirming 
24 N.Y.S.2d 348, 260 App.Div. 1042, 
appeal granted 25 N.Y.S.2d 1002, 261 
App.Div. 836. 

N.Y.App.Div. In action by wife who 
stabbed her husband when he assault- 
ed her, to recover accidental death 
benefits for husband’s death, under in- 
dustrial life policy providing for pay- 
ment of such extra benefits on receipt 
of proof that insured sustained bodily 
injuries solely through external, vio- 
lent, and accidental means, resulting 
directly and independently of all other 
causes in insured’s death, evidence 
sustained verdict for the wife—Mahar 
v. Metropolitan Life Ins. Co., 23 N.Y. 
S.2d 299. 

_N.¥.App.Div. In action on industrial 
life policies, insured’s administrator 
was a “proper party plaintiff,” where 
insurer had made no payments on 
policies to any one.—Howell vy. John 
Hancock Mut. Life Ins. Co. of Boston, 
Mass., 24 N.Y,S.2d 348. j 
_N.Y.App.Div. In action on industrial 
life policy, evidence that insured suf- 
fered from cancer and was not in sound 
health at time policy was issued, but 
that agent of insured knew of condition 
at time he took application, that in- 
sured did not read application, and that 
agent did not read it to her sustained 
recovery on ground that notice to agent 
of insured’s physical condition was no- 
tice to insurer, that agent had apparent 
authority to ‘waive’ such condition, 
that insured was not chargeable with 
notice as to limitations on agent’s au- 
thority as provided in application, that 
insured was not chargeable with such 
notice because of policy, since applica- 
tion formed no part thereof, and that 
waiver had its origin in conduct ante- 
cedent to the contract.—Devoe vy. John 
Hancock Mut. Life Ins. Co. of Boston, 
ore 28 N.Y.S.2d 919, 262 App.Div. 
N.Y.Sup. In action on contract of 
group life insurance issued to a union, 
evidence justified a denial of recovery 
on ground that deceased at time of 
his death was not a member of the 
union in good standing and that in- 
surer was not estopped from claiming 
that deceased was not in good stand- 
ing.—Indelli v. Equitable Life Assur. 
Soe. of U. S., 24 N:Y.S.2d 168. 


Ohio App. In action by insured’s ad- 
ministrator upon industrial life policy 
which was voidable if insured received 
medical attention within two years 
prior to issuance of policy unless the 
medical attention was not for a serious 
disease, where administrator introduced 
policy and made out prima facie case 
and physician thereafter testified for 
insurer that he had examined and pre- 
scribed for insured on specified occa- 
sions within two years, but, because of 
privileged communications and _ acts 
statute, physician did not disclose in- 
sured’s condition or the results of the 
examination, administrator had burden 
of proving that the medical attention 
was not for a serious disease, and judg- 
ment for administrator upon motion 
without further proof was erroneous. 
Gen.Code, § 11494.—Davis v. Metropoli- 
tan Life Ins. Co., 31 N.E.2d 98. 

Ohio App. In an action on a group 
policy providing for total permanent 
disability benefits but specifying no 
definite time for giving notice of dis- 
ability, where the insured alleged due 
performance of all things required of 
him under the policy, a general denial 
did not put in issue the insured’s fail- 
ure to give notice until 12 years after 
the injury.— Womack vy. Equitable Life 
Assur. Soc. of U. S., 83 N.E.2d 842. 

Ohio App. Where industrial life 
policy provided that it should be void- 
able by insurer if within two years 
prior to issuance insured had been 


treated for a physical disease or at- 
tended by a physician unless it was 
Shown that no serious disease was in- 
-volyed and reference thereto was in- 
_ dorsed on the policy, where it was_un- 
disputed that insured received medical 
attention within such period and that 
there was no reference to it indorsed 
on the policy, burden was upon benefi- 
ciary suing on policy to show that such 
medical treatment was not for a seri- 
ous disease.—Baranowicz v. Metropoli- 
tan Life Ins. Co., 84 N.E.2d 987, 66 
Ohio App. 444. ; ; 
«Ohio App. Where industrial life poli- 
ey ~provided that it should be voidable 
aye by insurer if within two years prior to 
issuance of policy insured had been a 
patient for treatment of physical disease 
or _ had been attended by a physician 
unless it was shown by insured or 
ny claimant that no such treatment 
xr attention was for a serious disease, 
nd unless reference to such treatment 
or attention was indorsed on policy, and 
it appeared that insured within such 
time had received treatment and no at- 
tempt was made by beneficiary suing on 
F olicy to show whether or not the treat- 
ment was for a_serious disease and 
_ there was no indorsement on policy, 
erdict was properly directed for_in- 
 surer.—Baranowicz y. Metropolitan Life 
is Co., 34 N.E.2d 987, 66 Ohio App. 


Oki. Where issues require proof of 
al and permanent disability of per- 


ualified expert._A4tna Life Ins. Co. v. 
eae Tit P20) 195. i 
“In action to recover total disability 
benefits under group insurance con- 
A ract, testimony of insured and her 
jay witnesses with respect to perma- 
-nency of disability, amounting to noth- 
g more than a conclusion on their 
rt, was insufficient to sustain in- 
_gsured’s burden of proving her case_by 
competent evidence.—Attna Life Ins. 
+Co. v. Goen, 111 P.2d 195. 

held to make 


’a.Super. Hvidence 
L ry question on right to recover total 
and permanent disability benefits un- 
der group life policy.—Mirabella v. 
Metropolitan Life Ins. Co., 18 A.2a 
74, 143 Pa.Super. 500. 
-Pa,Super. In action for total and 
permanent ‘disability under group poli- 
ey, evidence sustained verdict that in- 
svrred was totally and permanently dis- 
_ abled.—Caulfield v. 4tna Life Ins. Co. 
it of Hartford, Conn., 19 A.2d 575, 144 Pa, 
i) Super. 257, 
Ayn Pa.Super. In action on group insur- 
ance policy for total and permanent 
disability before reaching 60 years of 
age, evidence sustained finding that 
satisfactory evidence had been sub- 
mitted to insurer as required by policy 
and that insurer’s rejection of proof 
_ solely upon inability of insured to pro- 
duce a birth certificate from a foreign 
_ country was arbitrary and unreason- 
- able.—Caulfield vy. Adtna Life Ins. Co. 
of Hartford, Conn., 19 A.2d 575, 144 
_ Pa.Super. 257. 
. Pa,Super. In action on group insur- 
ance policy for total and permanent 
disability before reaching 60 years of 
age, conflicts in evidence and credibility 
of witnesses testifying concerning no- 
ie tice were for jury.—Caulfield vy, Altna 
ak, Life Ins. Co. of Hartford, Conn., 19 A. 
mo 2d 5675, 144 Pa.Super. 257. 
_ Pa,Super. In action on group insur- 
‘ ance policy for total and permanent 
disability before reaching 60 years of 
Ta age, whether injury was sustained be- 


fore insured reached 60 years of age 
_ ——~was for jury.—Caulfield v. @®tna Life 
7 Ins. Co. of Hartford, Conn., 19 A.2d 


a 575, 144 Pa.Super. 257. 
; Pa.Com.Pl. A statutory demurrer, 


Sa that plaintiff was not a proper party 
: plaintiff and had no standing to sue 
in his individual capacity, was sus- 
4 tained and the action on an industrial 
i policy of life insurance was dismissed, 


where :the policy to plaintiff’s deceased 
wife was payable to her executor or ad- 
ministrator, and the insurance com- 
pany did not elect to make payment 
under a “facility of payment” clause 


‘policy, 


in its policy. The court canno 


stitute a new contract for ‘that which — 


was entered into between the company 
and the insured, where the company 
has not exercised its privilege of mak- 
ing payment under the “facility of pay- 
ment” clause, then an action may be 
brought on the policy, but it must be 
brought by the executor or adminis- 
trator of the insured.—Andre v. Metro- 
politan Life Ins. Co., 89 P.L.J. 405. 

S.C. In action on group life certifi- 
cate involving law of Tennessee, where 
only competent evidence was to effect 
that insured was not in employ of 
policyholder when insured died and his 
insurance was not in force, verdict was 
properly directed for insurer under Ten- 
nessee law.—Murphy v. Hquitable Life 
Assur. Soc. of U. S., 15 S.H.2d 646, 197 
SiCU soe. 

Tenn.App. In action to recover 
death benefit under industrial life pol- 
icy, evidence that insured had lived 
with beneficiary, his sister, that he 
had left home to find work in another 
city, that beneficiary had not heard 
from him since, although she tried to 
locate him by telegrams and _ letters 
after death of another sister, sustained 
finding that insured was presumptive- 
ly dead.—National Life & Accident Ins, 
Co. v. Grizzard, 145 S.W.2d 800. 

Tenn.App. Where industrial life pol- 
icy recited that paid-up insurance ac- 
cruing after default in payment of pre- 
miums was payable on the same condi- 
tions as the policy and that paid-up 
provision as printed on reverse side of 
policy was a part of insurance contract 
as fully as if recited in the face of 
insured did not hold paid-up 
insurance as trustee for beneficiary free 
from condition in body of policy requir- 
ing that action thereon be brought 
within two years, but held the amount 
subject to condition that action for re- 
covery be brought within required two- 
year period.—National Life & Accident 
Ins. Co. v. Grizzard, 145 S.W.2d 800. 

Where industrial life policy required 
that action be brought within two years 
and beneficiary relied on presumption 
of insured’s death arising from unex- 
plained absence of more than seven 
years, action brought more than four 
years after expiration of the seven-year 
period was barred.—National Life & Ac- 
pent Ins. Co. v. Grizzard, 145 S.W.2d 
800. 

“Action” within provision of indus- 
trial life policy that insurer would, 
without “action” on part of holder, con- 
tinue policy as a paid-up policy after 
default in payment of premiums meant 
without demand or election on part of 
holder, and did not mean an “action” 
to recover on the policy by judicial 
proceedings so as to continue policy in- 
definitely as a paid-up policy without 
bringing action within two years as 
required by other provisions.—National 
Life & Accident Ins. Co. vy. Grizzard, 
145 S.W.2d 800. 

Tenn.App. Condition in industrial 
life policy requiring that action there- 
on be brought within two. years was 
valid. Code 1932, § 6180.—National 
Life & Accident Ins. Co. v. Grizzard, 
145 S.W.2d 800. 

Tenn.App. Wvidence authorized re- 
covery of benefits for death of in- 
sured under industrial life policy.— 
North Carolina Mut, Life Ins. Co. y. 
Banks, 148 S.W.2d 54. 

Tex.Ciy.App. In action on industrial 
life policy, evidence held to authorize 
answers favorable to beneficiary on 
issues of payment of premiums, agent’s 
authority to collect premiums, and rea- 
sonable attorney’s fee. Vernon’s Ann. 
Civ.St. art. 4732, subd. 1.—Shultz vy. 
American Nat. Ins. Co., 142 S.W.2d 
275, error dismissed. 

_Tex.Civ.App. In action on industrial 
life policy, insurer holding premium 
payment from insured had the burden 
of showing that insured did not make 
the payment as premium on his own 
policy.—Shultz v. American Nat. Ins. 
Coe 142 S.W.2d 275, error dismissed. 

_Tex.Civ.App. In action on industrial 
life policy, evidence held to authorize 
recovery on ground that amount paid 
by insured to agent wag premium on 
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receipt book in order to be recognized 
by the company was not conclusive 
against insured, but merely made the 
receipt book prima facie evidence of 
lapse for nonpayment of premiums, 
subject to rebuttal by proof that ad- 
ditional payments had been made.— 
Shultz v. American Nat. Ins. Co., 142 
S.W.2d 275, error dismissed. 

The fact that additional payments 
of premiums on industrial life policy 
were not recorded in receipt book did 
not place upon beneficiary the burden 
of tracing such payments into insur- 
er’s treasury in order to recover on the 
policy as against defense of lapse, but 
it was sufficient for beneficiary to show 
that payment was made to insurer’s 
authorized agent. Vernon’s Ann.Civ.St. 
art. 4732, subd. 1.—Shultz v. American 
Nat. Ins. Co., 142 S.W.2d 275, error 
dismissed. 

In action on industrial life policy, 
evidence held to authorize answers 
favorable to beneficiary on issues of 
payment of premiums, agent’s authority 
to collect premiums, and reasonable at- 
torney’s fee. Vernon’s Ann.Civ.St. art. 
4732, subd. 1.—Shultz v. American Nat. 
tue, Co., 142 S.W.2d 275, error dismiss- 
e 


Tex.Civ.App. Where group policy 
required insurer to commence paying 
installment benefits for total and per- 
manent disability six months after re- 
ceipt of notice of disability, a failure 
to pay upon demand made before ex- 
piration of six months’ period did 
not render insurer liable for penal- 
ties and attorney’s fees provided for 
by statute in event of refusal to pay 
within 30 days after demand. Rey. 
St.1925, art. 4736.—Atna Life Ins. Co. 
v. Swain, 148 S.W.2d 921. © 

Tex.Civ.App. Where group policy in- 
suring against death and total perma- 
nent disability expressly provided for 
monthly installment payments in case 
of total permanent disability, insurer’s 
refusal to pay the first or any suc- 
ceeding installment would not accel- 
erate the other payments so as to per- 
mit recovery of all the remaining in- 
stallments in a lump sum.—A)tna Life 
Ins. Co. v. Swain, 148 S.W,2d 921, 


Where formal demand for payment 
of total and permanent disability bene- 
fits was made less than six months 
after receipt by insurer,of notice. of 
disability, and according. to terms of 
group policy under which claim was 
made, insurer was not required to 
begin paying monthly installments un- 
til six months after receipt of such 
notice, insurer’s reply requesting addi- 
tional proof as to permanency of dis- 
ability and pointing out that insurer’s 
liability depended “upon satisfactory 
evidence of permanent and total dis- 
ability was not a “denial of liability” 
which would accelerate payments, so 
as to permit recovery in action com- 
menced by insured before expiration of 
Six months’ period of amount com- 
puted on basis of monthly installments 
from date of receipt of notice of dis- 
ability.—Atna Life Ins. Co. v. Swain, 
148 S.W.2d 921. 


Tex.Civ.App. In an action on certifi- 
cate issued under group policy, burden 
was on insurer to show that insured 
in application for certificate under the 
group policy made fraudulent repre- 
sentations.—General American Life Ins. 
Co. v. Martinez, 149 §.W.2d 637, error 
dismissed, judgment correct. 

Tex.Civ.App. Where applicant for 
certificate under group policy had im- 
perfect knowledge of English and in- 
surer’s agent had imperfect knowledge 
of Spanish in which language agent at- 
tempted to translate questions appear- 
ing on application and agent recorded 
replies of applicant for whom entire 
application was not translated by agent 
and the question whether applicant had 
received any medical or surgical advice 
or attention within last five years was 
answered in the negative which was not 
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true, and mistake might reasonably be 
attributed to agent, evidence was not 
sufficient to show that misrepresenta- 
tion was made with intent to deceive 
so as to absolve insurer from liability. 
—General American Life Ins. Co. v. 
Martinez, 149 S.W.2d 687, error dis- 
missed, judgment correct. 

Tex.Civ.App: Evidence held to show 
that son was not entitled to recover 
proceeds of group life certificate which 
originally name insured’s wife as 
beneficiary and subsequently was 
changed by insured to name son as 
beneficiary, on ground that certificate 
was thereafter changed by insured to 
again name wife as beneficiary.—Great 
Southern Life Ins. Co. vy. Hukill, 151 S. 
W.2d 603, error dismissed, judgment 
correct. 
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Ark. Minors are wards of chancery 
courts, and such courts are bound to 
make orders that will properly safe- 
guard minors’ rights.—Richards v. Tay- 
lor. 150 S.W.2d 32. 

Fla. Courts of chancery are open at 
all times for purpose of hearing com- 
plainants, and making and entering or- 
ders and decrees affecting or preserv- 
ing welfare of children.—Tenny y. Ten- 
ny, 8 So.2d 375. 

Ill. Right of paternal grandmother 
in Massachusetts to custody, as nat- 
ural guardian, of child which father, 
after mother’s death, had left with 
maternal uncle and wife in Illinois was 
subject to exercise of judicial power 
of the court to determine what was to 
the best interests of the child.—People 
ex rel. Noonan v. Wingate, 33 N.H.2d 
467, 376 Ill. 244. 

Il.App. A court of equity was with- 
out jurisdiction to enjoin wife from 
taking minor son out of the state and 
out of the jurisdiction of its courts 
without first obtaining permission of 
court so to do while the husband and 
wife maintained their marital status.— 
Burke v. Burke, 30 N.E.2d 794, 307 
Ill.App. 541. 

N.J. The power and jurisdiction of 
the Juvenile and Domestic Relations 
Court is limited to the subject matter 
set forth in the statutes creating it. 
N.J.S.A. 9.18-1 et seq.—Hagopian vy. 
Pagopian, 20 A.2d 436, 130 N.J.Eq. 


N.Y.Dom.Rel.Ct. A child which is 
denied protection of life, limb, person 
and property by its parents because of 
neglect, poverty, or ignorance becomes 
a ward of the state and is accorded 
that protection through the courts as 
agencies of the state. Laws 1933, e. 
482, § 85.—In re Rotkowitz, 25 N.Y.S. 
2d 624, 175 Misc. 948. 

Ohio App. The Juvenile Court Code 
does not make jurisdiction of the ju- 
venile court exclusive throughout, not- 
withstanding provision therein that 
Juvenile court shall have exclusive orig- 
ina] jurisdiction under that chapter or 
under the’ provisions of the General 
Code. Gen.Code, § 1639-1 et seq. and 
§§ 1639-16(1), 1642, 1659, 1681.—In re 
Evans, 35 N.H.2d 887, 67 Ohio App. 66. 

The Juvenile Court Code vests juris- 
diction in the juvenile court, not over 
the crime but over the infant. Gen. 
Code, § 1639-1 et seq., and §§ 1639-16 
(1), 1642, 1659, 1681.—In re Evans,. 35 
N.EH.2d 887, 67 Ohio App. 66 


Si feck 

N.J. Except where, as in the case 
with murder, the very laying of ac- 
cusation is an affront which should not 
be permitted without finding of charge 
by grand jury, the general scheme of 
vesting juvenile court with exclusive 
jurisdiction to try juvenile offenders 
is for and not against rights of child 
and increases rather than violates con- 
stitutional protection of individual 
against governmental abuses. N.J.S.A. 
9:18-1 et seq.—State v. Goldberg, 17 
A.2d 1738, 125 N.J.L. 501, affirming 11 
A.2d 299, 124 N.J.L. 272. 

The Juvenile Court Act, constitution- 
ally, deprives court of oyer and ter- 
miner of jurisdiction to try juvenile 
defendant for assault with intent to 
kill and carrying concealed weapons. 
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N.J.S.A. 2:103-3.1, 9:18-1 et seq.— 
State v. Goldberg, 17 A.2d 173,/125 N. 
J.L. 501, affirming 11 A.2d 299, 124 
N.J.L. 272. 

N.J. The limitations imposed by 
Constitution upon juvenile court ju- 
risdiction to try juvenile offenders 
without providing for constitutional 
criminal procedure does not go beyond 
such violent crimes as that of murder. 
N.J.S.A. 2:103-3.1, 9318-1 et seq.— 
State v. Goldberg, 17 A.2d 173, 125 
N,J.L. 501, affirming 11 A.2d 299, 124 
N.J.L. 272. 

As respects jurisdiction of a juve- 
nile court of offenses committed by an 
infant, murder is a crime sui generis, 
and the carrying of concealed weapons 
is an offense only by statutory enact- 
ment, and may even as to an adult be 
made punishable by a penalty without 
an indictment, while the offense of as- 
sault with intent to kill is a “misde- 
meanor.”—State vy. Goldberg, 17 A.2d 
173, 125 N.J.L. 501, affirming 11 A.2d 
299, 124 N.J.L. 272. 

§ 12 

Ill. In questions of custody, the pri- 
mary consideration is the present and 
prospective welfare of the child.—Peo- 
ple ex rel. Noonan y, Wingate, 33 N.B. 
2d 467, 376 Ill. 244. 

Kan. A judgment awarding custody 
of infant to grandparents for two 
months each year as consideration for 
eancellation of grandparents’ claims 
against father for maintenance and 
support of infant was void as contrary 
to public policy, and any interested 
party could have it vacated at any 
time. Gen.St,1935, 60-3009.—EHx parte 
Windell, 107 P.2d 708, 152 Kan. 776. 

La. The Supreme Court has general 
supervision over all inferior courts 
and has appellate jurisdiction in a case 
involving tutorship of a minor or cus- 
tody of’a child. ~Const.1921, art. 7, § 
10.—Hattier v. Martinez, 1 So.2d 51, 197 
La. 121. 

In all cases involving custody of 
children, the interest and welfare of 
the children is the primary considera- 
tion.—Hattier v. Martinez, 1 So.2d 61. 
197 La. 121. 

La. In determining matters affecting 
minor children’s welfare, reasonable 
latitude must be left to trial judge, 
and his judgment, based on facts dis- 
closed in any given case, is entitled 
to great weight.—State ex rel. John- 
son y, Ashmore, 2 So.2d 897, 197 La. 
971. 

Tenn. Where party objecting to ap- 
plication for custody of children, in 
juvenile and domestic relations court 
of Knox county, was denied an appeal 
to the circuit court, such party’s only 
method of review was by petitioning 
for certiorari, and circuit court’s dis- 
missal of petition for certiorari was 
error.—In re Scalf’s Adoption, 144 S,W. 
2d 772. 

Va. In determining custody of chil- 
dren, determining factor is welfare of 
infants and not the claims of adults 
seeking custody of children. Code 
1919, § 1905 et seq.—Rogers v. Com- 
monwealth, 11 S.H.2d 584. 

Evidence was insufficient to show 
that mother-in-law of woman in whose 
house of ill fame four year old twin 
girls were found was fit person to 
have care and custody of the girls. 
Code 1919, § 1905 et seq.—Rogers vy. 
Commonwealth, 11 §.H.2d 584. 

Wash. Where custody of minor chil- 
dren was given to their father in di- 
vorce action, and the father remarried 
and, on the death of the father, the 
mother did not exercise her right to 
have custody of the children and step- 
mother cared for them, and _ several 
years thereafter the mother sought to 
obtain custody, trial court properly 
made the children wards of the court 
under statute. Rem.Rev.Stat. § 1987— 
1(5, 7).—State ex rel. Cummings vy. 
Kinne 111 P-2d 222. 


§ 14 
Pa.Orph. Claims by the Common- 
wealth and the county against a minor’s 
estate for refund of part of money paid 
to his mother under the Mothers’ As- 
sistance Act, 62 P.S. § 2091 et seq., for 
the support of herself and her children 


§ 15 


while the minor was under sixteen 
years of age and supported by his 
mother, were refused for want of testi- 
mony to show the specific amount of 
the assistance funds paid to the mother 
that was expended directly for the sup- 
port of the minor.—In re Reiver’s Es- 
tate, 10 Som. 134, 54 York. 97. 

Claims by the Commonwealth and the 
county against a minor’s estate for 
refund of part of money paid to his 
mother under the Mothers’ Assistance 
Act, 62 P.S, § 2091 et seq., for the sup- 
port of herself and her children while 
the minor was under sixteen years of 
age and supported by his mother, were 
refused for want of testimony to show 
the specific amount of the assistance 
funds paid to the mother that was ex- 
pended directly for the support of the 
minor.—In re Reiver’s Estate, 10 Som. 
134, 54 York 97. 
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Cal.App. Where defendant’s conduct 
with reference to removal of ten-year- 
old girl’s clothing could have been con- 
sidered by jury as preliminary acts 
tending toward accomplishment of stat- 
utory rape, and girl testified that de- 
fendant took no liberties with her body 
apart from committing acts of rape, 
defendant’s conduct was not punishable 
under statute respecting crimes against 
children under 14 years of age. Pen. 
Code, § 288.—People v. Stangler, 111 
P.2d 397 


Ill. Jurisdiction of a state to regu- 
late custody. of infant found within its 
territory does not depend upon domi- 
cile of child but arises out of power 
that every sovereignty possesses as 
parens patrie to every child within 
its borders to determine its status and 
the custody that will best meet child’s 
needs and wants, and residence within 
the state suffices even though domicile 
be in another jurisdiction—People ex 
rel. Noonan v. Wingate, 33 N.H.2d 467, 
376 fll. 244. 

N.Y.Sup. Under statute penalizing 
one who willfully causes or permits 
child to be placed in a situation en- 
dangering morals, accused who Ssta- 
tioned himself in an automobile on a 
street lower than a public sidewalk 
where 10-year-old girl passing along 
the walk could plainly see unconcealed 
and unnatural acts, as result of which 
girl took license number of automobile 
and immediately reported occurrence 
to her mother, could not escape con- 
viction on ground that he did not will- 
fully cause child to be placed in such 
a position that her- morals were like- 
ly to be impaired and that offense, 
if any, was an ‘‘exposure of the per- 
son’, Penal Law, § 488, subd. 2, and 
§ 1140.—People ex rel. Tanis vy. Ben- 
edict, 28 N.¥.8.2d 202. 

N.Y.City Ct. Under statute making 
it a misdemeanor to willfully permit 
infant female under the age of 16 years 
to be placed in such a situation that 
her morals are likely to be impaired, 
it is enough if acts of defendant were 
knowingly done and were such that 
they were likely to impair morals of 
infant, even though there was no crim- 
inal nor malicious intent. Penal Law, 
§ 483, subd. 2.—People, on Complaint 
of Barber, v. Caminiti, 28 N.Y.S.2d 133. 

Under statute making it a misde- 
meanor to willfully permit infant fe- 
male under age of 16 years to be 
placed in such a situation that her 
morals are likely to be impaired, it is 
not necessary to establish that morals 
of infant were actually impaired, nor 
is it necessary to prove crime of rape. 
Penal Law, § 483, subd. 2,—People, 
on Complaint of Barber, v. Caminiti, 
28 N.Y.S.2d 133. 

The broad policy of protecting the 
infant, expressed in statute making the 
willful permitting of infant female un- 
der age of 16 years to be placed in 
such situation that her morals are like- 
ly to be impaired a misdemeanor, can- 
not be disregarded, even though stat- 
utes of such nature are unknown to 
common law and, therefore, are to be 
construed ‘as are other criminal stat- 
utes. Penal Law, § 488, subd, 2.—Peo- 
ple, on Complaint of Barber, y, Cam- 
initi, 28 N.Y.S.2d 133. 

N.Y.Dom.Rel.ct; The law ig zealous 
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objection of the father. 


__ The statute empowering the Domestic 
Relations Court of the City of New 
York to make an order for surgical 
care of a child empowers the court 
to order an operation not only if the 
parents consent thereto and if the life 


of the child is at stake, but also if the 


health, the limb, the person and the 
future of the child is at stake. Laws 
1933, c. 482, § 85.—In re Rotkowitz, 25 
N.Y.8.2d 624, 175 Misc. 948. 
_ Where operation on child was neces- 
sary to correct and prevent extension 
f leg deformity induced by poliomye- 
itis and mother of the child favored 
such operation, an operation would be 
ordered by the Domestic Relations 
Court of the City of New York, over 
Laws 1933, c. 
482, § 85.—In re Rotkowitz, 25 N.Y.S. 
2d 624, 175 Misc. 948. 
i § 22 
Cal. Testimony of complaining wit- 


- ness was not required to be corroborat- 


ed to sustain conviction for contribut- 
ing to the delinquency of a minor.— 
People v. Lucas, 105 P.2d 102, 130 A. 
L.R. 1485, superseding 99 P.2d 547. 

_ Evidence sustained conviction of con- 
 tributing to delinquency of a minor 
as against claim of alibi.—People v. 
Lucas, 105 P.2d 102, 130 A.L.R. 1485, 
superseding 99 P.2d 547. 

_ Cal.App. In prosecution for commis- 
sion of crime against nature and com- 
mission of lascivious acts on a child, 
corroboration of the testimony_of the 
child was not necessary, Pen.Code, §§ 
6, 288.—People v. Karpinski, 111 P. 
2d 393. 

Evidence sustained conviction of com- 
mission of crime against nature and 
M0 lascivious acts on a 
child, Pen.Code, §§ 286, 288.—People v. 
Karpinski, 111 P.2d 398. 


rime against nature on child did not 
onstitute an attempt to commit, or an 
ict in violation of statute relating to 
crime against nature, the jury was free 
to convict accused of offense of commit- 
ting lascivious acts on a child. Pen. 
Code, §§ 286, 288.—People v. Karpinski, 
tit, P.2d 393. 

Cal.App. Evidence held sufficient to 
judgment convicting 
accused of statutory rape and lewd and 
_ lascivious acts with girl under 14 years 
of age. Pen.Code, § 288.—People v. 
Nobles, 112 P.2d 651. 

-Cal.App. Byidence was sufficient to 
support conviction of rape and of vio- 
lations of Section 288 of the Penal 
Code, arising out of acts alleged to 
have been committed on 8-year old girl 
and on a 10-year old girl, as against 
‘contention that testimony given by two 
_ girls was inherently improbable. Pen. 
Code, § 288.—People yv. Giminiani, 114 
P.2d 392. 
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Cal.App. Question whether complain- 
ing witness reported unlawful acts and 
eonduct of defendant, charged with 
Jewd and lascivious conduct, to any 
one, was a matter going to the cred- 
ibility of complaining witness. Pen. 
288.—People v. Slaughter, 115 

Ga.App. Since statute providing that 
whoever shall torture, torment, deprive 
of necessary sustenance, mutilate, cruel- 
ly, unreasonably and maliciously beat 
or ill treat any child, shall be guilty 
of a misdemeanor, makes no mention 
of justification, justification is there- 
fore an affirmative defense. Code 1933, 
§ 26-8001.—Crowe y. Constitution Pub. 
Co., 11 §.H.2d 613. 


What is cruel and _ unreasonable 
treatment of a child within meaning 
of statute providing that whoever shall 
torture, torment, deprive of necessary 
sustenance, mutilate, cruelly, unreason- 
ably and maliciously beat or ill treat 
any child, or cause any of such acts 
to be done, shall be guilty of a mis- 
demeanor, is primarily a jury ques- 
tion. Code 1933, § 26-8001.—Crowe vy. 


Constitution Pub, Co., B20 
Ill. In prosecution for taking inde- 


cent liberties with a girl ten years of 
age, conflicting evidence held sufficient © 


to sustain conyiction—People v. And- 
erson, 30 N.E.2d 648, 375 Ill. 163. 

Ill. Evidence sustained conviction of 
taking indecent liberties with a 14 
year old girl.—People v. Heine, 35 N. 
H.2d 323, 377 Ill. 134. 

In prosecution for taking indecent 
liberties with a 14 year old girl, tes- 
timony of defendant’s divorced wife, 
offered for purpose of proving that the 
father of the prosecuting witness de- 
manded money of the defendant 
through his former wife and had ex- 
posed an ulterior design of revenge 
on his former wife, the mother of the 
complaining witness, was properly ex- 
cluded, since what he said to the de- 
fendant’s divorced wife and what his 
motives may have been against his own 
divorced wife were immaterial.—People 
v. Heine, 35 N.E.2d 323, 377 Ill. 134. 

Mo.App. Under statute providing 
that one who contributes to the delin- 
quency of a child is guilty of a mis- 
demeanor, one who thus contributes to 
delinquency is guilty of a _misde- 
meanor, irrespective of whether the 
child has been adjudged a delinquent. 
Mo.St.Ann. §§ 4024, 14136, 14161, pp. 
29829, 850, 873.—State v. Johnson, 145 
S.W.2d 468. : 

An amended information charging 
that defendants willfully and unlaw- 
fully performed acts causing, encour- 
aging, and contributing to the delin- 
quency of a child of the age of 14 
years, by soliciting, encouraging and 
advising her to associate with im- 
moral persons was sufficient. Mo.St. 
Ann. §§ 4024, 14136, 14161, pp. 2829, 
850, 873.—State v. Johnson, 145 8.W.2d 
468. 


Evidence sustained conviction of con- 
tributing to the delinquency of a 14- 
year old child by soliciting, encour- 
aging and advising her to associate 
with immoral persons, though the de- 
fendants themselves were the immoral 
persons with whom they caused the 
child to associate. Mo.St.Ann. §§ 4024, 
14136, 14161, pp. 2829, 850, 873.— 
State v. Johnson, 145 S.W.2d 468. 


In prosecution for contributing to 
the delinquency of a 14-year old child 
by soliciting, encouraging and advising 
her to associate with immoral persons, 
where defendants themselves were the 
immoral persons with whom they 
caused the child to associate, the de- 
fendants’ characters were an issuable 
fact, and proof of the reputations of 
the defendants for morality was ad- 
missible over objection that unless the 
defendant in a criminal case puts his 
character, in issue the state cannot at- 


tack it. Mo.St.Ann. §§ 4024, 14136, 
14161, pp. 2829, 850, 873.—State v. 
Johnson, 145 S.W.2d 468. 

N.Y.Sup. An information, charging 


that at a certain time and place ac- 
cused unlawfully committed a misde- 
meanor of endangering the morals of 
a child, was not defective on ground 
that statute which penalizes one who 
willfully causes or permits such child 
to be placed in such a situation pre- 
supposes a control of some kind over 
the child, and that facts alleged in 
the body of information failed to show 
any such control and that the acts 
of the accused had no relation to the 
child by themselves. Penal Law, § 483, 
subd. 2.—People ex rel. Tanis y. Ben- 
edict, 28 N.Y.S.2d 202. 


N.Y.City Ct. Evidence supported con- 
viction of a misdemeanor in will- 
fully permitting infant female under 
age of 16 years to be placed in such a 
situation that her morals were likely to 
be impaired. Penal Law, § 488, subd. 
2.—People, on Complaint of Barber, v. 
Caminiti, 28 N.Y.S.2d 133. 

Wash. That the state, in prosecu- 
tion for taking indecent liberties with 
a female under the age of 15 years, 
did not adduce evidence that defend- 
ant’s acts produced a sense of shame 
on part of prosecutrix did not preclude 
conviction for offense charged, Rem. 
Rey.Stat. § 2442.—State vy. Moss, 108 
P.2d 633. 


11 S.H.2d 513. 


Wis. In prosecution for 
knowledge and abuse of 16 year old 
girl, evidence held sufficient to estab- 
lish the element of penetration. St. 
1939, § 340.47.State v. Crabtree, 296 
N.W. 79, 237; Wis, tae 


N.J.Cir.Ct. An infant en ventre sa 
mere must be considered born for all 
purposes beneficial to infant after 
birth.—Stemmer vy. Kline, 17 A.2d 58, 
19 N.J.Mise. 15. 

At common law, a child en ventre sa 
mere was separate entity entitled to 
recognition and protection by courts 
and recognized as a_ “person’’.—Stem- 
mer vy. Kline, 17 A.2d 58, 19 N.J.Misce. 


15. 
§ 25 
Cal.App. The law is scrupulously 
eareful to protect interests of minor 
children and incompetent persons in- 
eapable of looking after their affairs. 
—In re Guardianship of Carlon’s Es- 
tate, 110 P.2d 488. 


Ind.App. A _ six-year-old girl was 
conclusively presumed to be non sui 
juris.—Iruller v. Thrun, 31 N.H.2d 670. 

Mass. The limits of legal capacity 
of minors to act in their. own behalf 
were not established to defeat enforce- 
ment of the rights of minors.—Della- 
mano v. Francis, 33 N.E.2d 327, 308 
Mass. 502. ; 

§ 37 

C.C.A.Puerto Rico. The Puerto Rican 
statute providing that father cannot 
represent a minor son if there is an 
incompatibility of interests between 
father and son is applicable only to 
unemancipated sons. Civ.Code Puerto 
Rico 1930, § 160.—Benitez v. Bank of 
Nova Scotia, 116 F.2d 359. 

La. In suit by minor over 18 years 
of age for emancipation, an exception 
of no cause of action on ground that 
mother’s consent was essential to right 
of minor to be emancipated was prop- 
erly overruled, where there were al- 
legations in petition that certain omis- 
sions and acts of mother constituted 
ill treatment, since, under statute, con- 
sent of mother was not essential if ap- 
plication was made on ground of ill 
sroatenente) Bay Cie odes art. 387.— 

mancipation o upu 199 So. 

196 La. 439. P Aes Pee 

Where mother had been awarded 
custody of minor in separation suit, 
father was divested of parental au- 
thority and it was mother’s consent 
that was essential to right of minor to 
Der panel a tens Bevin ode, arts. 

—387.—Hmancipation of Dupuy, 19 
So. 384, 196 La. 439. Oe 

The law does not favor displace- 
ment of parental authority without 
consent of the parents. Rey.Civ.Code, 
arts. 385-387.—Hmancipation of Dupuy, 
199 So. 384, 196 La. 439. 


Under statute, parental consent is 
absolutely essential to court’s authority 
to act in minor’s suit for emancipation, 
except in cases of ill treatment, refusal 
to support, or corrupt examples. Rey. 
Civ.Code, arts. 385-387.—HWmancipation 
of Dupuy, 199 So. 384, 196 La. 439. 

Evidence was insufficient to show 
that mother, to whom custody of minor 
had been awarded in previous sepa- 
ration suit, was guilty of ill treatment 
to minor, so as to entitle minor to 
emancipation without mother’s con- 
sent, where, if minor were emancipated 
and permitted to contract with father, 
effect would be to permit father to de- 
prive mother of control of minor. Rey, 
Civ.Code, arts. 223, 385-387.—Hman- 
cipation of Dupuy, 199 So. 384, 196 La, 


§ 49 
Mo. Where testator’s widow ac- 
cepted provisions of will, which de- 
vised to widow the fee title in hoime- 
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stead but failed to mention a living 
daughter of testator, and such widow 
went into the possession of homestead 
as owner thereof under the will and 
by herself and devisee continued to 
occupy same for approximately 44 
years, under ten year statute of limi- 
tations for recovery of lands and stat- 
ute limiting disabilities tolling statute 
of limitations to 24 years title to such 
homestead had vested in the widow 
as against claims of the daughter of 
testator’s pretermitted child since de- 
ceased. Mo.St.Ann. §§ 850, 852, pp. 
1121, 1126.—Barker v. Hayes, 147 S. 
W.2d 429. 

N.J.Cir.Ct. Where at time defendant 
in ejectment entered into possession of 
premises, those who had an undivided 
interest and a right or title of entry 
in the premises, and under whom plain- 
tiff claimed, were neither insane nor 
under the age of 21 years, running of 
the 20-year limitation statute was not 
tolled by disabilities of infancy and 
outstanding life estates subsequent to 
defendant’s entry. N.J.S.A. 2:24-12.— 
Title Clearing Corporation v. Klein, 20 
A.2d 661, 19 N.J.Misc. 401. : 

Tex.Civ.App. In trespass to try title 
in which plaintiff claimed title under a 
deed and by adverse possession, that 
certain heirs of alleged owner were 
minors during the period relied upon 
by plaintiff for title by adverse pos- 
session was not sufficient to defeat 
title by adverse possession.—Niemann 
vy. Garcia, 144 S.W.2d 621, error dis- 
missed, judgment Correct 


N.J.Cir.Ct. The statute providing 
that an infant may deposit and _ with- 
draw funds as if an adult and that as 
between the infant and the bank the 
infant should be subject to all obliga- 
tions, equities, and defenses to which 
an adult would be subject in similar 
transactions was intended to place an 
infant in the same category with an 
adult in the matter of depositing and 
withdrawing funds, and it has no ap- 
plication where an infant sues to re- 
cover payment of an extraneous obliga- 
tion sought to be avoided. on ground of 
infancy. N.J.S.A. 17:9-1, 17:9-2.— 
Mandell v. Passaic Nat. Bank & Trust 
Co., 14 A.2d 523, 18 N.J.Mise. 455. 


§ 56 
©.C.A.Puerto Rico. 


An infant’s ratifi- 
cation, after his emancipation in Puer- 
to Rico, of deed executed prior to 
emancipation was legally efiective.— 
Benitez v. Bank of Nova Scotia, 116 
eA 30.0. . 

Mortgages on realty of Puerto Rican 
Comunidad, executed by general man- 
ager under authority conferred on him 
by communal agreement, were bind- 
ing on minor member of Comunidad, 
where minor was emancipated and 
ratified communal agreement prior to 
execution of mortgages, and minor’s 
father impliedly consented to incum- 
brance of minor’s interest in Comuni- 
dad by executing such mortgages as 
general manager, and refectionary or 
crop loan ‘contracts executed by gen- 
eral manager on behalf of Comunidad 
under authority of extensions of com- 
munal agreement mace after minor be- 
came of full age 1atified and extended 
original mortgages. Civ.Code_ Puerto 
Rico 1930, 237.—Benitez v. Bank of 
Nova Scotia, 116 F.2d 359. 


§ 82 

C.C.A.Puerto Rico. A father’s con- 
sent, required by Puerto Rican law, 
to emancipated minor’s incumbrance or 
sale of realty, need not be manifest 
by formal instrument executed by fa- 
ther in father’s capacity as guardian, 
but ean be shown by implication. Civ. 
Code Puerto Rico 1930, § 237—Benitez 
y. Bank of Nova Scotia, 116 F.2d 359. 

Judicial authorization of incumbrance 
of minor’s realty in Puerto Rico was 
not required after minor’s emancipa- 
tion, but merely father’s consent there- 
to. Civ.Code Puerto Rico 1930, § 237. 
—Benitez v. Bank of Nova Scotia, 116 
W.2d 359. : 

Mortgages on realty of Puerto Rican 
Comunidad, executed by general man- 
ager under authority conferred on him 
by communal agreement, were binding 
on minor member of Comunidad, where 
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minor was emanicipated and ratified 
communal agreement prior to execu- 
tion of mortgages, and minor’s father 
impliedly consented to incumbrance of 
minor’s interest in Comunidad by 
executing such mortgages as general 
manager, and refectionary or crop loan 
eontracts executed by general manager 
on behalf of Comunidad under author- 
ity of extensions of communal agree- 
ment made after minor became of full 
age ratified and extended original 
mortgages. Civ.Code Puerto Rico 1930, 
§ 237.—Benitez v. Bank of Nova Scotia, 
116 F.2d 359. 

Tenn.App. Where 20-year-old min- 
or’s father was in prison pending 
prosecution in federal court on a liquor 
charge, and minor joined in a trust 
deed to secure an individual as surety 
on his father’s appearance bond, condi- 
tioned on his father appearing for trial, 
the trust deed might be sustained as to 
the minor on ground that it was bene- 
ficial to him.—Human v. Hartsell, 148 
S.W.2d 634. 

Where 20-year-old minor’s father was 
in prison pending prosecution in feder- 
al court on a liquor charge, and minor 
joined in a trust deed to secure an in- 
dividual as surety on his father’s ap- 
pearance bond, conditioned on his fa- 
ther appearing for trial, the trust deed 
was voidable only.—Human y. Hartsell, 
148 S.W.2d 634. 


18 
Ky. In action for sale of indivisi- 
ble property jointly owned by adults 
and infants, summons was properly 
served upon infant instead of upon 
some one for him, where infant was 
over 14 years of age at time of insti- 
tution of action. Civ.Code Prac. § 490 
(2).—Ohio Oil Co. v. West, 145 S.W. 

2d 1035, 284 Ky. 796. 

§ 139 
N.J.Cir.Ct. Whether executory or 
executed, a contract is not binding on 
a minor until and unless he ratifies it 


after reaching majority.—Mandell v. 
Passaic Nat. Bank & Trust: Co. 14 
A.2d 523, 18 N.J.Misc. 455. 
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Il.App. A contract by a minor or 
by his next friend emnloying an at- 
torney to prosecute a suit for the 
minor and agreeing to pav attorney a 
reasonable sum as his fee is valid.— 
Goldberg v. Perlmutter, 31 N.E.2d 333. 
308 Ill.App. 84. 

La.App. Seventeen year old girl 
was incapacitated to contract except 
in such cases as were specifically pro- 
vided for by statute,, which did not 
authorize her to bind herself for torts 
of others, either by express agreement 


or silent acquiescence. Rev.Civ.Code, 
hay 1785.—Gott v. Scott, 199 
Ou 


Where infant owner of automobile 
occupied back seat of the automobile 
with an escort and permitted another 
guest to operate automobile, owner 
could not be held liable for injuries 
sustained by an occupant of another 
automobile with which owner’s auto- 
mobile collided allegedly as result of 
momentary negligence of the guest, on 
ground that the parties were engaged 
in a “joint adventure’, since joint 
adventure presupposes some agreement 
or contract and the owner was _ in- 
capacitated by her minority from _en- 
tering into any such contract. Rev. 
Civ.Code, arts. 1782, 1785.—Gott v. 
Scott, 199 So. 460. 

Wash. A minor is capable of making 
contracts, and his contracts are merely 
voidable until avoided by disaffirmance. 
Rem.Rey.Stat. § 5829.—Paulson v. Mc- 
Millan, 111 P.2d 983. 

149 

Tenn.App. Contracts of minors are, 
in general, merely voidable and_ not 
void.—Human v. Hartsell, 148 S.W.2d 
634. 

Wash. A minor is*capable of mak- 
ing contracts, and his contracts are 
merely voidable until avoided by dis- 
affirmance. Rem.Rey.Stat. § 5829.— 
Paulson vy. ptr ay Tit P2d 983: 


N.J.Cir.Ct. An iniant may disaffirm 
a voidable contract during infancy, 
but effectual ratification of such a con- 
tract can only be made after majority. 


§ 166 


—Mandell vy. Passaic Nat. Bank & 
nee Co., 14 A.2d 523, 18 N.J.Misc. 

Even if the continued maintenance of 
a savings account at bank, the making 
of further deposits, and the application 
for employment with bank amounted 
to ratification by depositor of trans- 
actions which occurred during her in- 
fancy, those acts could not be relied 
on to show ratification, where they 
occurred during infancy.—Mandell v. 
Passaic Nat. Bank & Trust Co., 14 A. 


2d.523,,.18 \N.J.Mise. 455. 
Tenn.App. When an infant becomes 
of age, he is permitted to determine 


what contracts are and what are not 
to his interest and liking, and he is 
thus permitted to assume the burden 
of a contract, clearly disadvantageous 
to him, if he deems himself under a 
moral obligation to do so.—Human y. 
Hartsell, 148 S.W.2d 634. 

An infant, on becoming of age, can 
secure the advantage of contracts ad- 
vantageous to himself and be relieved 
of the effect of an injudicious contract. 
—Human v. Hartsell. 148 S.W.2d 634. 


§ 15 

N.J.Cir.Ct. The mere silence or in- 
action of a former infant after reach- 
ing full age does not amount to a 
ratification of contracts entered into 
during infancy.—Mandell y. Passaic 
Nat. Bank & Trust Co., 14 A.2d 523, 
18 N.J.Mise. 455. 

An infant was under no obligation 
to disaffirm her contracts or acts dur- 
ing infancy or within a reasonable 
time thereafter—Mandell yv. Passaic 
Nat. Bank & Trust Co., 14 A.2d 523, 18 
N.J.Mise, 455. : 

§ 162 ; 

Ill.App. Usually a minor may re- 
scind a contract entered into by him 
and recover moneys paid by him on 
the contract.—Berryman v. Highway 
Teed? Co., 30 N.E.2d 761, 307 Il.App. 


Ky. Where purchase of house was 
financed by building and loan associa- 
tion but transaction was not an ordi- 
nary building and loan transaction, 
and association required a mortgage on 
the property to secure ptirchase-money 
note as well as assignment by infant 
purchaser as additional security of a 
certificate of stock in the association, 
the statute permitting infants over 14 
years of age to become members in 
any association the same as adults 
would not preclude infant from suing 
to rescind the transaction after having 
attained her majority. Ky.St. § 862. 
—wNational Savings & Building Ass’n 
v. Hutchinson, 144 S.W.2d 1029, 284 
Ky. 408. 

N.J.Cir.Ct. An infant may disaffirm 
a voidable contract during infancy, but 
effectual ratification of such a contract 
can only be made after majority.— 
Mandell v. Passaic Nat. Bank & Trust 
Co., 14. A.2d 523, 18/N.J.Misc, 455; 

N.Y.App.Div. An infant who entered 
into a contract in writing engaging a 
manager had a right to rescind and 
repudiate the contract.—Lee v. Silver, 
28 N:Y.S.2d_ 333, 262 App.Diyv. 149, 
Bane 27 N.Y.S.2d 236, 176 Mise. 


Tenn.App. When an infant becomes 
of age, he is permitted to determine 
what contracts are and what are not 
to his interest and liking, and he is 
thus permitted to assume the burden of 
a contract, clearly disadvantageous to 
him, if he deems himself under a moral 
obligation to do so.—Human vy. Hart- 
sell, 148 S.W.2d 634. 

An infant, on becoming of age, can 
secure the advantage of contracts ad- 
vantageous to himself and be relieved 
of the effect of an injudicious contract. 
—Human y. Re 148 S.W.2d 634. 
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§ 

D.C.Okl. Where assignment which 
was executed by plaintiff, an 18-year- 
old girl, was to be set aside on ground 
that plaintiff was fraudulently induced 
to execute assignment, plaintiff would 
be required to restore consideration 
received for assignment, without in- 
terest.—Waldrep y. Merkle, 38 F.Supp. 
165. 

Ky. An infant may avoid his con- 
tract prior to his majority, or within 


—-§ 166 
Batts a reasonable time thereafter, but he 
must return the consideration received. 


_ National Savings & Building Ass’n vy. 
enon 144 §.W.2d 1029, 284 Ky. 


Where purchase of property by in- 
fant and husband was 


per ite reaching her majority 
- repudiated entire transaction, chancel- 
ry lor properly directed that the property 
be conveyed to association rather than 
to the vendor.—National Savings & 
_ Building Ass’n vy. Hutchinson, 144 S. 
_W.2d 1029, 284 Ky. 408. 
 N.Y.Sup. A plaintiff who purchased 
radio during infancy, in order to 
escind the contract and recover i 
tallment payments made _ thereunder, 
- must account for reasonable use of the 
radio or its depreciation in value— 
Wolf vy. Vim Electric Co., 24 N.Y.S.2d 


643. 
e 174 


ea 8 
__ Pa.Orph. A_minor’s mother loaned 
her a diamond ring to be used as an 


a 


and her husband, relying upon a 
romise by the minor that she would 
epay her mother out of her own es- 
tate when she. became of age. At the 
audit of the guardian’s account when 
the minor became of age, the mother 
claimed for the value of the ring and 
furniture. Held, that the minor was 
. powerless to contract even for neces- 
saries when she had a guardian, and 
at the claim of the mother must 
-refused.—In re Springer’s Hstate, 3 
Fay.L.J. 234. 
Although a minor may bind herself 
a contract for necessaries, neverthe- 
8, She cannot do so when she has a 
ardian.—_In re Springer’s Estate, 3 
Bay.L.J, 234. 
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Iowa. Ordinarily, an automobile is 
t regarded as a “necessary” for a 
inor, so as to render the minor pur- 
ing an automobile liable for the 
hase price. Code 1939, § 10493.— 
ar. Auto Co. v. Mainland, 294 N.W. 


An automobile was not a “neces- 


‘father liable for the reasonable pur- 
chase price of the automobile where, 
though the minor used the automobile 
to transport himself to and from work 
at a plant located about 1% miles 
from his home, he traveled to work on 
foot when he did not have the auto- 
mobile. Code 1939, § 10493.—Perry 
Auto Co. v. Mainland, 294 N.W. 281. 

5% § 203 

- D.0.La. Under Louisiana law, a min- 
or is liable for his torts, Civ.Code La. 
arts. 1785, 1874, 2227.—Nehrbass_ v. 
_ Home Indemnity Co., 37 F.Supp. 123. 

Iowa. An action against an _ infant 
_ to rescind a contract for the sale of a 

business on the ground that the con- 
tract was fraudulently obtained was 
not an action ‘‘ex contractu” but was 
an action “ex delicto’” and infancy 
could not be pleaded to avoid liability, 

Code 1939, § 10493.—Beardsley v. 
Clark, 294 N.W. 887. 

A minor is liable for his torts.— 
Beardsley v. Clark, 294 N.W. 887. 

In suit against infant to rescind con- 
tract for purchase of a business and 
to recover sums paid under the con- 
tract on ground of fraud, the test as 
to whether the matter was one aris- 
ing “ex contractu’ so as to authorize 
defense of infancy or a matter ‘ex 
delicto” in which defense of infancy 
would be of no avail, was whether the 
infant would be held liable without 
directly or indirectly enforcing his 
mase~-brarfsley v. Clark, 294 N.W. 

La.App. An infant is liable in dam- 
ages only for her personal offenses or 
{ quasi offenses. Rev.Civ.Code, arts. 

IES fall 2227.—Gott v. Scott, 199 

0. 5 


208 
IlL.App. Where minor induced cor- 
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poration, to sell him a highw 
y falsely representing that he 
23 years of age and there was evidence 
that he appeared to be 23 years of age, 
had been supporting himself for three 
years, and was purchasing the high- 
way trailer to engage in an independ- 
ent trucking business on his own ac- 
count, company, in suit by minor to 
rescind the sales contract and to re- 
cover the amount paid on account, 
was entitled to recoup its damages for 
injury to the highway trailer while 
it was in possession of the minor.— 
Berryman y. Highway Trailer Co., 30 
N.E.2d 761, 307 oe 480. 


La.App. Statutory liability of an in- 
fant for quasi offenses must be found- 
ed on negligence, since there must be 
negligence before. there can be any 
quasi offense. Rev.Civ.Code, arts. 1785, 
1874, coe be W Aes 199 So. 460. 


Cal.App. Juvenile proceedings in- 
volving dependent children, while in- 
stituted in the name of the people, 
are not ‘criminal” in nature.—In_ re 
Wars on Behalf of Jones, 112 P.2d 


Where infant orphans’ guardian, who 
had excellent reputation, was steadily 
employed, and was properly caring for 
orphans, instituted juvenile proceedings 
only to settle controversy as to which 


of two counties should contribute to. 


orphans’ support, and did not intend 
to put custody of orphans in issue, but 
was willing to give up right to aid 
rather than give up orphans’ custody, 
juvenile court erred in refusing to per- 
mit guardian to dismiss proceedings. 
—In re People, on Behalf of Jones, 112 
P.2d 892. 

Evidence that infant orphans’ guard- 
ian, who had excellent reputation, was 
steadily employed, and was properly 
caring for orphans, instituted juvenile 
proceedings only to settle controversy 
as to which of two counties should 
contribute to orphans’ support, and 
did not intend to put custody of or- 
phans in issue, but was willing to give 
up right to ‘aid rather than give up 
orphans’ custody, did not support find- 
ing that orphans were destitute and 
without means of support so as to au- 
thorize juvenile court to declare or- 
phans wards of court and to remove 
them from guardian’s custody.—In re 
cae on Behalf of Jones, 112 P.2d 

Cal.App. Where minor of whom cus- 
tody had been awarded to father in di- 
vorce action was declared ward of the 
juvenile court, and county assumed 
cost of child’s support, court could di- 
rect mother to partially reimburse 
county, notwithstanding that she might 
have been deprived of custody of child 


in previous divorce action. Civ.Code, § 
196)5 0 Sti1921/py 803; §tks +St.1937, 
pp. 1048, 1049, §§ 860, 862-864.— 


Hx parte Carboni, 116 P.2d 453. 

Under Welfare and Institutions Code, 
juvenile court is empowered to investi- 
gate each case on its merits and to de- 
termine whether father or mother, or 
estate of a minor who’ is declared a 
ward of the court, or any two or all 
of them are able financially to reim- 
burse county in whole or in part for 
ward’s. support. St.1987, pp. 1048, 
1049, §§ 860, 862-864.—Ex parte Car- 
boni, 116 P.2d 453. 


That no express finding was made 
that father was unable to reimburse 
county for support of a minor, who 
was declared a ward of the juvenile 
court, did not relieve mother from her 
obligation, imposed by provisions of 
Welfare and Institutions Code, to sup- 
port minor, notwithstanding that cus- 
tody of minor had been awarded to 
father in a previous divorce action. 
$t.1937, pp. 1048,.1049, §§ 860, 862- 
864.—BEx parte Carboni, 116 P.2d 453, 

Under provisions of Welfare and In- 
stitutions Code authorizing juvenile 
court to require parents of a minor 
who is declared a ward of the court to 
reimburse county for minor’s support 
ii financially able to do so, court had 
jurisdiction to order mother to par- 
tially reimburse county to extent of 
her ability, without making a finding 


“was 


y out of mil 
§ 1502, 1 
§ 860, 86 : 
App.D.C. Under the Juvenile Court 
Act, the term of commitment, the na- 
ture of commitment, and place thereof, 
within statutory limitations, are all 
within exclusive jurisdiction of the 
juvenile court. D.C.Code Supp. V, T. 
18, § 251a et seq.—Huff v. O’Bryant, 
121 F.2d 890. y 

App.D.C. The procedure of the ju- 
venile court in making an adjudication 
upon the status of a child accused of 
larceny is noncriminal, and such an ad- 
judication concerning a child, whether 
he may be voluntarily delinquent or 
merely the unfortunate victim of oth- 
ers, is in no sense the counterpart of a 
“convietion” in a criminal court, and 
none of the implications of conviction 
should result therefrom. D.C.Code 
Supp. V, T. 18, §§ 256, 257, 263, 264.— 
Thomas v. U. S., 121 F.2d 905. 

The fundamental philosophy of ju- 
venile court laws is that a delinquent 
child should be considered and treated 
not as a criminal but as a person re- 
quiring care, education, and protection, 
and the primary function ‘of juvenile 
courts, properly considered, is not con- 
viction or punishment for crime but 
crime prevention and delinquency re- 
habilitation, and hence procedures be- 
fore such courts may not become the 
basis for criminal records. D.C.Code 
Supp. V, T. 18, §§ 257, 264.—Thomas vy. 
U.S.; 121 F.2da*905. 

Kan. Under statute providing that 
an appeal to the district court shall 
be allowed from the final order of 
commitment made by thé juvenile 
court, juvenile court order finding that 
child was neglected and dependent and 
without proper parental care and that 
child’s married sister residing in an- 
other state was fit and proper to have 
child’s custody and committing child 
to custody of its sister ‘subject to 
the further order of the court’ was a 
“final order” and appealable since the 
word ‘final’ in the statute does not 
contemplate the last order of commit- 
ment that might or could be made. 
G.S.1935, 38-412.—State ex rel. Hed- 
rick Co. y. Hartford Accident & Indem- 
nity Co. of Hartford, Conn., 114 P.2d 
812, 154 Kan, 79. 

Under statute providing that appeal 
to the district court shall be allowed 
from the final order of commitment 
made by the juvenile court word ‘‘com- 
mitment”? does not apply solely to the 
commitment of delinquent children but 
applies equally to the commitment of 
dependent and neglected children pro- 
vided for in preceding sections. G.S. 
1935, 38-406, 38-407, 38-409, 38-412.— 
State ex rel. Hedrick Co. vy. Hartford 
Accident & Indemnity Co. of Hartford, 
Conn., 114 P.2d 812, 154 Kan. 79. 

The juvenile court committing de- 
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pendent and neglected child to the cus- . 


tody of his sister had authority ‘at 
any later date and upon proper show- 
ing to set aside the order of com- 
mitment and to change the custody of 
the child even if it had not provided 
in its order that the child was com- 
mitted to the custody of sister subject 
to further order of court. G.S.1935, 38- 
410.—State ex rel. Hedrick Co. v. Hart- 
ford Accident & Indemnity Co. of 
Hartford, Conn., 114 P.2d 812,154 
Kan. 79. 

Under statute providing for appeal 
from juvenile court to district court 
which is authorized to exercise the 
power and discretion given to juvenile 
court, district court is in effect con- 
stituted a juvenile court in cases with- 
in its jurisdiction upon appeal and 
has power to modify order of juvenile 
court from which appeal is taken. G. 
8.1935, 88-412.—State ex rel Hedrick 
Co. v. Hartford Accident & Indemnity 
Co. of Hartford, Conn., 114 P.2d 812, 
154 Kan. 79. 

Where juvenile court cummitted neg- 
lected and dependent child to enstody 
of a married sister residing in anoth- 
er state and ies ee that a bond 
should be given by the sister condi- 


tioned upon delivery of the child to 
the juvenile court upon court order 


and district court after hearing on mo- 


tion modified order by requiring de- 
livery of child to court on a certain 
day on which date child was not de- 
livered to court, district court prop- 
erly found that both father and sis- 
ter of neglected child were in ‘‘con- 
tempt of court” and that condition of 
performance bond was broken, and for- 
feiture was properly declared. Gen.St. 
1935, 38-412.—State ex rel. Hedrick v. 
Hartford Accident & Indemnity Co. of 
Hartford, Conn. 114 P.2d 812, 154 
Kan. 79. 

Where juvenile court found that mar- 
ried sister of child residing in anoth- 
er state was fit and proper person to 
have custody of child found to be neg- 
Jected and dependent and without prop- 
er parental care, court was authorized 
to commit the child to the custody of 
the nonresident sister upon condition 
that a bond be given to insure deliv- 
ery of the child upon order of the 
court notwithstanding that there was 
no specific statutory provision for the 
giving of a bond. G.S.1935, 38-406.— 
State ex rel. Hedrick v. Hartford Ac- 
cident & Indemnity Co. of Hartford, 
Conn.) 114 P.2d. 812,° 154 “Kan. 79. 

A performance bond given in juven- 
ile court to insure delivery of child 
by its custodian whenever ordered to 
de so could not be said to. have been 
furnished without “eonsideration” 
where it could be assumed that bonds- 
man collected its regular fee for un- 
derwriting the obligation of the bond. 
—State ex rel. Hedrick v. Hartford Ac- 
cident & Indemnity Co. of Hartford, 
Conn., 114 P.2d 812, 154 Kan, 79. 

La. In determining custody of a 
neglected minor child, child’s physical 
and moral welfare is paramount ques- 
tion, ‘and before restoring child to 
parents the court must be satisfied 
that child’s best interests depend upon 
such restoration. Act No. 79 of 1894, 
§- 3; Act No. 30 of 1924, § 16.—In re 
Caronna, 2 So.2d 1, 197 La. 494. 

The trial judge, in determining 
whether neglected child’s best inter- 
ests depend upon. restoration to par- 
ents, is not bound by evidence intro- 
duced on hearing of application for 
restoration but may take judicial cog- 
nizance of any records that may be in 
his court touching on matter, and, if 
he thinks that case requires such ac- 
tion, the judge may institute an inde- 
pendent investigation of his own into 
circumstances surrounding lives of 
parents to determine whether restora- 
tion is for child’s best interests. Act 
No. 79 of 1894, § 3;.Act No. 30 of 
1924, § 16.—In re Caronna, 2 So.2d 1. 
197 La. 494. 

The juvenile court of Caddo parish 
has broad discretionary powers in the 
matter of committing neglected chil- 
dren to institutions or persons for 
proper care, and in relieving such in- 
stitutions or persons of custody of 
children. Act No. 79 of 1894, § 3; 
Act No. 30 of 1924, § 16.—In re Car- 
onna, 2 So.2d 1,;°197 La. 494. 

Evidence did not show that trial 
judge abused his discretion in refus- 
ing to restore custody of a 3 year old 
child to its adoptive parents after 
child had been adjudged to be a neg- 
lected child and taken from parents’ 
custody. Act No. 79, of 1894, § 3; 
Act No. 30 of 1924, §§ 7, 16.—In re 
Caronna, 2 So.2d 1, 197 La. 494. 

Mass. One of elements of being an 
“habitual school offender”, within stat- 
ute making a child found to be an ha- 
bitual school offender subject to being 
committed to a training school, is that 
the facts constituting a child such an 
offender must be such as to. render 
him a fit subject for exclusion from the 


school; however, such is not the only 
element to be considered. G.L.(Ter. 
Ha.) c. 77, 5.—Commonwealth v. 


§ 

Johnson, 35 N.E.2d 801, 309 Mass.° 476. 

The act of a child in being an habitu- 
al truant or an habitual absentee con- 
stitutes ‘‘misconduct”, so as to render 
child an “habitual school offender’, 
within statute making a child found to 
be an habitual school offender subject 
fo being committed to a training 
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school, G.L,(Ter.Ed.) ¢. 77, §§ 3-5.— 
Commonwealth v. Johnson, 35 N.H.2d 
801. 309 Mass. 476. 

The commitment of a child to a 
training school, though not regarded 
strictly as for purpose of punishment, 
has elements of a disciplinary nature 
closely related to punishment. G.L. 
(Ter.Ed.) c. 77, § 1; ¢. 119, §§ 52-63 
and § 53.—Commonwealth v. Johnson, 
85 N.W.2d 801, 809 Mass. 476. 

The only facts rendering a child a fit 
subject for exclusion from school by 
schoo] committee that also render him 
an “habitual school offender’, within 
statute making a child found to be an 
habitual schoo] offender subject to be- 
ing committed to a training school, are 
facts that import misconduct. G.L. 
(Ter.Ed.) ¢c. 71, § 37; ¢..77, § 5.—Com- 
monwealth v. Johnson, 35 N.H.2d 801, 
309 Mass. 476. 

Whatever may be ultimate purpose of 
provisions for commitment to training 
schools, the provisions are directed to 
dealing with individual children guilty 
of misconduct, rather than to enforec- 
ing regulations, not involving miscon- 
duct on part of individual children, for 
promoting efficiency of a public school 
for benefit of all the pupils. G.l.(Ter. 
Hd.) ¢. 77, §§ 1, 3-5.—Commonwealth v. 
Johnson, 35 N.H.2d 801, 309 Mass. 476. 

Three children under 16 years of age, 
who had been excluded from attendance 
of public school for their refusal] to 
salute the American flag and give a 
pledge of allegiance to the flag on ac- 
eount of good faith conscientious objec- 
tion thereto based on teachings of re- 
ligious sect known as Jehovah’s Wit- 
nesses, but who were thereafter per- 
mitted to return to school, were not on 
account of their persistent violations of 
schoo] regulations requiring saluting 
and giving pledge of allegiance to the 
flag “habitual school offenders”, within 
statute making a child found to be an 
habitual school offender subject to be- 
ing committed to a training school. G. 
L.(Ter.Ed:) ¢) 77) '§ 37; and §'69, as 
added by St.1935, c, 258; ¢. 77, § 5.— 
Commonwealth v. Johnson, 35 N.E.2da 
801, 309 Mass. 476. 

Mich, The statute providing for 
commitment of neglected children is 
designed to protect the natural right 
of parents to the custody of their chil- 
dren, subject to judicial control only 
when safety or interests of the child 
demand it. Comp.Laws 1929, § 12838. 
—Oversmith y. Lake, 295 N.W.°339, 295 
Mich. 627. 

Under statute providing for commit- 
ment of neglected children, the require- 
ment of notice to parents is “jurisdic- 
tional.” Comp.Laws 1929, § 12838.— 
Oversmith v. Lake, 295 N.W. 339, 295 
Mich. 627. 


N.H. Since chapter of. the Public 
Laws as amended relating to neg- 
lected and delinquent children is not 
penal, but protective in character, a 
proceeding in the matter of children 
charged with delinquency should not 
be entitled “State against” such chil- 


dren, naming them, as in the case of 
a criminal prosecution. Pub.Laws 
1926, c. 110, § 1 et seq., as amended 


by Laws 1937, c. 152.—State y. Lefe- 
bvre, 20 A.2d 185. 

A change in the custody of a neg- 
lected or delinquent child, who is un- 
der age of 18 years, is authorized by 
statute. Pub.Laws 1926, ¢. 110, §§ 
1-4, 9, 10, 18, as amended by Laws 
1937, ce. 152.—State v. Lefebvre, 20 A. 
2d 185. 

The purpose of statute, relating to 
neglected and delinquent children, is 
not that such child should be punished 
for breach of a law or regulation, but 
that he should have a better chance to 
become a worthy citizen. Pub.Laws 
1926, c. 110, § I et seq., as amended 
by Laws 1987, c. 152.—State v. Lefe- 
bvre, 20 A.2d 185. 

Where a. child is found to be neg- 
lected, or delinquent, as defined in 
statute dealing with neglected and de- 
linquent children, the parents may be 
deprived of custody and the guardian- 
ship of the state substituted, but this 
should be done only upon a clear 
showing that the family environment is 
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defective and that the state can plain- 
ly better the child by a change of 
custody and control, in the determina- 
tion of which the fact that some one 
condition or more might be improved 
by such change should be balanced 
against whatever advantages the home 
may offer in the way of normal en- 
vironment. Pub.Laws 1926, ¢. 110, §§ 
1-4, 9, 10, 18, as amended by Laws 
ey pens 152.—State v. Lefebvre, 20 A. 


The jurisdiction of juvenile court is 
limited to neglected and delinqnent 
children, a ‘‘neglected child’? being 
one who is abandoned by his parents, 
who habitually begs or receives alms, 
who is found in any _ disreputable 
place, who associates with vicious or 
disreputable persons, who engages in 
an occupation or is in such surround- 
ings aS may prove injurious to child’s 
physical, mental, or moral well-being, 
or whose home is unfit because of 
neglect, cruelty, or depravity of his 
parents, or the failure of his parents 
to provide proper subsistence, educa- 
tion, medical or surgical care, or oth- 
er care necessary for child’s health, 
morals or well-being.—State v. lLe- 
febvre, 20 A.2d 185. 

Children 10, 12, and 15 years of 
age, who were suspended from public 
school for their refusal to salute: the 
flag on account of good-faith con- 
scientious objections thereto based up- 
on teachings of religious sect known 
as Jehovah’s Witnesses, and who be- 
cause of parents’ poverty were not 
provided satisfactory private school- 
ing, were not ‘neglected children’’, 
subject under statute to being removed 
from custody of parents and confined 
in an institution. Pub.Laws 1926, ¢. 
110, §§ 1-4, 9, 10, 138, as amended by 
Laws 1937, ¢. 152; Const. ‘pt. 2, art. 
83.—State v. Lefebvre, 20 A.2d 185. 

Children 10, 12, and 15 years of age, 
who were excluded from attendance 
at public school for their refusal to 
salute the flag on account of good- 
faith conscientious objections thereto 
based upon teachings of a _ religious 
sect known as Jehovah’s Witnesses, 
were not on account of their failure 
to attend school “delinquent children” 
as defined in statute dealing with neg- 
lected and delinquent children. Pub. 
Laws 1926,' ¢c. (110,§ d ‘et-‘seq., as 
amended by Laws 1937, ce. 152; Const. 
pt en 83.—State v. Lefebvre, 20 A. 


The legislative intent of statute re- 
lating to neglected and delinquent 
children was not to treat as ‘“‘de- 
linquent children’? those who are ex- 
cluded from attendance at public 
school because they act in good faith 
from conscientious motives, without 
injury to the health or morals of 
themselves or others. Pub.Laws 1926, 
e. 110, § 1 et seq., as amended by 
Laws 1937, c. 152—State v. Lefebvre, 
20 A.2d 185. 

Where children were excluded from 
public school for their refusal to 
salute the flag on account of con- 
scientious objections thereto based on 
teachings of a religious sect known as 
Jehovah’s Witnesses, in proceeding 
seeking commitment of children to a 
public institution as neglected or de- 
lingquent children, the court could not 
order school authorities to revoke sus- 
pension of the children, nor could it 
order children in spite of their con- 
scientious religious scruples to salute 
the flag so that they might again be 
accepted as students in the school. 
Pub.Laws 1926, ec. 110, 1 et seq., 
as amended by Laws 1937, ce. 152; 
Const. pt. 2, art. 83.—State v. Le- 
febvre, 20 A.2d 185. 


N.J. The proceedings authorized by 
juvenile court act are not proceedings 
by way of punishment but by way of 


reformation, education and_ parental 
care, intended to save children from 
consequences of wrongful conduct 


which in an older person would merit 
unishment, and are in nature of ascer- 
aining what the conduct of child un- 
der 16 years has been and whether re- 
straint and care from public authority 
should in larger degree be substituted 


—— 


receive from its parents. N.J.S.A. 9:- 
18-1 et seq.—State v. Goldberg, 17 A. 
2d 1738, 125 N.J.L. 501, affirming 11 
A.2d 299,124 N.J.L. 272. 

N.J. The statute providing that per- 
son under age of 16 is deemed in- 
capable of committing a crime is in- 
tended to go only so far as correla- 
_ tive features of the statute defining 
- juvenile delinquency as commission by 
child under sixteen years of age of 
nepaeey act which when committed by per- 
--' son of age of sixteen years or over, 
would constitute a felony. N.J.S.A. 
 2:103-3.1, 9:18-12.—State v. Goldberg, 
Dela A.2d 173, 125 N.J.L. 501, afirming 
Dil pAL 2d. .299, 194.N-.U.) 27,2. 
; N.J. Where, subsequent to grand 
jury indicting defendant on two counts 
charging, respectively, assault with in- 
tent to kill and carrying concealed 
weapons, it was found that defendant 
was under age of 16 years at time of 
committing alleged offenses, the court 
of oyer and terminer should have 
transferred case, with all of papers, 
documents and testimony connected 
‘ therewith, to the juvenile and domestic 
elations court to end that such court 


stance, N.J.S.A. 2:103-3.1, 9:18-1 et 

seq.—State v. Goldberg, 17 A.2d 173, 

(125 N.J.L. 501, affirming 11 A.2d 299, 
2 


An eight-year-old 
ild’s refusal to join with other 
cholars in salute to American flag as 
art of patriotic program, prepared by 
Commissioner of Education, because of 
obedience to parental authority and 
teaching, does not establish his delin- 
- quency within the Penal Law relating 
Oo commitment of delinquent children. 
Penal Law, § 486.—In re Reed, 28 N. 
‘Y.S.2d 92, 262 App.Div. 814. 


-— N.Y.C©o.Ct. A defendant charged with 
ing a wayward minor because of hab- 
ualiy associating with dissolute _per- 
ons endangering her morals could not 
successtuily contend that she should 
ave been brought into the magistrate’s 
court by a summons instead of a war- 
rant to grant the magistrate jurisdic- 
tion, since the’ jurisdiction of a court 
is not impaired by the manner in which 
the accused is brought before it. Code 
—Cr.Proc. § 913-a—People y. Slater, 29 
N.Y.S.2d 164, 176 Misc. 641. 
A magistrate’s adjudication finding 
defendant to be a wayward minor be- 
cause of habitually associating with 
dissolute persons endangering her mor- 
als could not be sustained where orig- 
inal and amended returns showed that 
magistrate did not take all of the tes- 
- timony of the witnesses on the hearing. 
Code Cr.Proe. § 913-a.—People v. Sla- 
ter, 29 N.Y.S.2d 164, 176 Misc. 641. 
-. Stating in an information that de- 
- fendant violated one of the subdivisions 
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of the statute defining a wayward mi- 
nor is not sufficient, but it is jurisdic- 
tional to state the age of the minor 
or that the minor is between the ages 
of 16 and 21 years, and in absence of 
such an allegution a motion to dismiss 
the information and for. a_ discharge 
should be granted. Code Cr.Proc. 
913-a—People v. Slater, 29 N.Y.S.2d 
164, 176 Misc. 641. 


N.Y.Child.Ct. As regards whether 
nine-year-old child who refused _ to 
pledge allegiance to and salute the flag 
of the United States on ground that 
saluting was contrary to religious be- 
liefs of sect known as Jehovah’s Wit- 
— nesses, a “delinquent child” is one who 
is incorrigible, ungovernable, or habit- 
ually disobedient and beyond control 
‘of her parents, guardians, custodians, 
or other lawful authority. Education 
§ 712; § 868, subd. 9.—In re 
24 N.Y.S.20.10, 175. Mise., 451, 
regards whether nine-year-old 
child could be charged with delinquen- 
cy for refusal to pledge allegiance to 
and salute the flag of the United States 
on ground that. such ceremony was 
contrary to religious beliefs of sect 
known as Jehovah’s Witnesses, al- 
though an intent to do wrong can be 
shown by surrounding circumstances, 


oe ee 
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A nine-year-old girl, who refused 
to pledge allegiance to and salute the 


flag of the United States because such 


ceremony was contrary to religious be- 
liefs of religious sect known as Je- 
hovah’s Witnesses which taught that 
saluting the flag was against God’s 
law and anyone breaking it will be 
“slain on Armageddon, and will not 
be resurrected’, could not be charged 
with “delinquency” which like a crime 
involves an intent to do wrong. Edu- 
cation Law, § 712; § 868, subd. 9.—In 
anes 24 N.Y.S.2d 10, 175 Mise. 


N.Y.Dom.Rel.Ct. The Children’s 
Court, if it is to perform its functions 
of rehabilitating children brought be- 
fore it and of salvaging child life, must 
take into consideration, not only the 
bare and apparent facts, but must go 
behind the facts and inquire concern- 
ing the causative factors productive of 
Mae facts.—In re Z Y X, 24 N.Y.S.2d 


The purpose of investigations ordered 
by the Children’s Court is to aid the 
court in finding a means or a method 
to salvage and rehabilitate and recon- 
stitute the life of the child before it, 
and the probation department or the 
probation officer who investigates the 
situation should find all the facts he 
can and write his report so that the 
causative factors productive of those 
facts may be ascertained._In re Z Y 
X, 24 N.Y.S.2d 456. 

Where investigation and observation 
of 14 year old boy and conversations 
with him showed that even though 
he had been engaged in delinquent 
acts, they were not acts wilfully, in- 
tentionally, and premeditatedly embark- 
ed upon, but were the natural out- 
croppings of a course of neglect from 
the time he was three to the time he 
was 14 years of age, the modification 
of a finding of delinquency to the 
effect that delinquency was caused by 
neglect was warranted. Laws 1933, e. 
482, § 92, subd. 16.—In re Z Y X, 24 
N.Y.S.2d 456. 

The Children’s Court; may modify a 
finding affecting a child when the best 
interests of the child and the needs 
of the community require such modifi- 
cation, particularly in view of the pro- 
vision of the Domestic Relations Court 
Act applicable to. the Family Court 
Division authorizing that court to mod- 
ify or vacate any order issued by the 
court. Laws 19338, c. 482, § 92, subd. 
16.—In re Z Y X, 24 N.Y.S.2d 456. 
~ Where children’s delinquencies stem 
from neglect, a finding of delinquency 
must be predicated on the factors re- 
sponsible, and hence when a child is 
delinquent because of neglect, such a 
finding is warranted._In re Z Y X, 
24 N.Y.S.2d 456. 


Ohio App. In a _ proceeding in the 
domestic relations division of the com- 
mon pleas court under a complaint al- 
leging that minor child of separated 
parents was a dependent, a judgment 
that the child was a dependent and 
awarding its custody to its father was 
a “final order” within meaning of stat- 
ute defining fina] orders, as, among 
other things, an order affecting a ‘‘sub- 
stantial] right” made in a “special pro- 
ceeding”. Gen.Code, §§ 1639-23, 12223- 
2.—In re Anteau, 36 N.E.2d 47, 67 Ohio 
App. 117. 


In a proceeding filed in the domestic 
relations division of the common pleas 
court, complaint alleging that child 
of separated parents was a dependent, 
and that child was 20 months of. age, 
was sufficiently definite. Gen.Code, § 
1639-23.—In re Anteau, 36 N.H.2d 47, 
67 Ohio App. 117. 

_A court exercising juvenile court ju- 
risdiction is invested with a very broad 
discretion, and, unless its discretion is 
abused, a reviewing court is not war- 
ranted in disturbing its judgment.—In 
ro. Antea yy 36 N.E.2d 47, 67 Ohio App. 

Tex.Cr.App. The 


statute requiring 


ig 
‘presence of the child is in 


State, 152. S.W.2d 367. 


le 
ntended, t 
relieve delinquent child from confine- — 
ment with older persons charged with ~ 
crime during pendency of prosecution 
and to require that parent or guard- 
ian have child present in court when 
case is called for trial, and if that 
object is attained, the notice may be 
either in writing or orally. Vernon’s 
Ann.C.C.P. art. 1087.—Saliz vy. State, 
152 S.W.2d 367. ; ; 
Where parent with allegedly delin- 
quent child appeared at trial, the ob- 
ject of statute requiring written no- 
tice to parent or guardian and _ per- 
mitting officer serving notice to accept — 
promise of parent or guardian that 
child will be present at hearing was 
satisfied, and fact that notice was verb- 
al was harmless. Vernon’s Ann,C.C.P. 
grt 1087.—Saliz y. State, 152 S.W.2d — 
Plea of guilty in open court to mis- 
demeanor theft was a judicial confes- 
sion of guilt on which judgment of 
conviction for being a delinquent child 
could be predicated, though state al- 
legedly offered no evidence of guilt 
other than the minor’s extrajudicial 
confession. Vernon’s Ann.C.C.P.. art. 
518.—Saliz v. State, 152 S.W.2d 367. 
The statute providing that no per- 
son can be convicted of a felony ex- 
cept upon the verdict of a jury duly 
rendered and recorded could not be 
relied on to show error in conviction 
as delinquent child on plea of guilty 
to charge of misdemeanor theft. Ver- 
non’s Ann.C.C.P. art. 12.—Saliz vy. 
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Tex.Cr.App. Where prosecution was 
conducted in county court sitting as — 
a juvenile court, upon a complaint only, 
the absence of information was fatal 
to conviction of being a _ delinquent j 
See cat ee v. State, 152’ .S.W.2d 4 

. ; ‘ 

A complaint against alleged delin- { 
quent child should allege that the 
child is over ten years of age.—Barron 
v. State, 152 S.W.2d 760. ce ‘ 

Tex.Civ.App. Where record disclosed 
that natural parents were present at ‘ 
trial when minor child was declared to oe 
be a dependent and neglected child . 
and custody awarded to another, that ; 
parents subsequently filed their peti- | 
tion to have custody of! the child " 
changed and former order set aside, . 
that they were given a jury trial, that q 
judgment was rendered against par- 
ents, and that they did not appeal, 
parents could not complain that they 
had been deprived of their natural and 
legal parental rights without notice and 
consent, - Vernon’s Ann.Civ.St. art. 46a, 

§ 6; Vernon’s Ann.St.Const. art. 1, § 
Petit whl v. Whittle, 149 S.W.2d 

See Children’s Aid Society of the 
Catholic Archdiocese of Vancouver vy. 
Salmon Arm [1941] 1 Dom.L.R. 532. 

§ 212 ; 

Mo. Although there is a common- 
law presumption that an infant be- 
tween the age of 7 and 14 has no 
criminal capacity, there is no such pre- 
sumption in favor of an adult of that 
alleged mental age.—State v. Jackson, 

142 S.W.2d 465. 

N.Y.Co.Ct. A child under the age of 
16 years, though termed a juvenile de- 
linquent, cannot be convicted of the of- 
fense of petit larceny, but his act is 
deemed an act of ‘‘juvenile delinquen- 
ey”, not a crime.—People’ v. Glowacki, 

22 N.Y.S.2d 22, 174 Mise. 415. 
§ 214 ptt 

Tex.Cr.App. Whether an accused 
should be prosecuted as a delinquent 
child is determined by accused’s ave at 
time of trial, and not at time of of- 
ica ceasieen vy. State, 144 S.W.2d 

Where felony was committed on April 
28 by inmate of state training school 
during confinement as a. delinquent 
child, and inmate’s mother requested 
county attorney, on May. 6, to prose- 
cute inmate as a delinquent child, 
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stating that he would be 17 years old 
May 9, county attorney’s refusal to 


rush into immediate trial for such . 


purpose was not unfair. Vernon’s Ann. 
C.C.P. art. 1086.—Hardie v. State, 144 
S.W.2d .571. 

$7227, 

N.Y.Dom.Rel.Ct. ‘Neglect’ of a 
child is not limited to mere failure to 
provide properly for it in so far as 
physical needs are concerned in accord- 
ance with the material ability of the 
parent or the one in custodial care, but 
extends to a denial to a child of the af- 
fection, guidance, and consideration, 
amounting in aggregate to a rejection 
of the child by parent or the one in 
custodial care—lIn re Carl, 22.N.Y.S.2d 
782, 174 Mise, 985. 

Where father was not charged with 
a crime but with having failed to prop- 
erly look after his child and give it 
that affection, guidance, care and con- 
sideration, which parents or _ others 
who are charged with the care of chil- 
dren are in law and by nature required 
to exercise, apply, and give, willful 
conduct on the part of father was not 
required to be shown.—In re Carl, 22 
N.Y.S.2d 782, 174 Misc. 985, 

A parent has the right and duty to 
correct. any act of misconduct on the 
part of his child, but a parent has no 
right in correcting child to _ inflict 
physical. punishment of a character 
which is’ brutal or might be regarded 


as beastly.—In re Carl, 22 N.Y.S8.2d 


782, 174 Mise. 985. 

A father who struck child with belt 
in correcting her for lying was un- 
necessarily assaultive, and the child 
was a ‘neglected’ child.—In re Carl, 
22 N.Y.S.2d 782, 174 Mise. 985. 

Children are to be protected against 
their own parents when the parents ex- 
‘eed reasonable bounds in correcting 
~hem.—In re. Carl, 22 N.Y.S.2d 782, 
174 Mise. 985. 


Pa.Super. <A nine-year-old boy, who 
was instructed to go to school by his 
father, but who was refused admit- 
tance because his father refused . to 
have him vaccinated as required by 
statute, was not a ‘delinquent child’, 
defined in juvenile court law as a child 
who is habitually truant from school 
or home, since responsibility for con- 
tinued absence from school could not 
be imputed to the boy. 11 P.S. § 243; 
24° PYS§ L421°-"53 PiS. 2181.—In re 
Marsh, 14 A.2d 368, 140 Pa.Super. 472. 

A nine-year-old boy, who was re- 
fused admittance to school because his 
father refused to have him vaccinated 
as requiréd by statute, although it was 
not shown that the boy was unfit for 
vaccination, was a ‘neglected child” 
defined by the Juvenile Court Law as 
a child whose parents neglect: or re- 
fuse to provide proper or necessary 
subsistence, education, medical, or sur- 
gical care, and his custody was prop- 
erly awarded to the county child. wel- 
fare service subject to supervision of 
-a probation officer, notwithstanding fa- 
ther instructed the boy to go _ to 
school. “11-P.S. §' 243; 24 P.S. § 2421; 
be PPiS: 2181.—In re Marsh, 14 A. 


2d 368, 140 Pa.Super. 472. ; 


Wa, Evidence that four year old 
twin girls were found in house of ill 


-fame conducted by notorious woman 
‘who had been 
times in fifteen years, that women were 
walking around in seminude condition 
in the house at time of service of 


arrested sixty-eight 


warrant, and that girls were dirty and 
that no attention was paid to them, 
was sufficient to show that children 


-were “neglected” within statute relat- 


ing to delinquent and neglected chil- 
dren. Code 1919, § 1906.—Rogers v. 


‘Commonwealth, 11 S.H.2d 584. 


' § 232 

App.D.C. In the proper sense of the 
word “jurisdiction,” a court, such as 
the juvenile court of the District of 
Columbia, has jurisdiction, in the sense 
that its erroneous action is voidable 
only and not void, when the parties 
are properly before it, the proceeding 
is of a kind or class which the court 
is authorized to adjudicate, and claim 
set forth in complaint is not obviously 
frivolous. D.C.Code Supp. V, T. 18, §$§ 


INFANTS 


251a et seq., 255, 264(4).—In re Stuart, 
114 F.2d 825. 

Va. The local court of an infant’s 
legal domicile has jurisdiction, but not 
exclusive jurisdiction, to determine 
custody of infant. Code 1919, § 1905 
et seq.—Rogers v. Commonwealth, 11 
S.H.2d 584. 

The actual presence of infants with- 
in jurisdiction of court is sufficient to 
determine venue of action involving 
custody of child. Code 1919, § 1907.— 
BO RSTS v. Commonwealth, 11 S.H.2d 


The juvenile and domestic relations 
court of the city of Norfolk had ju- 
risdiction to determine custody of in- 
fants who were actually within. the 
city on an alleged visit from North 
Carolina where children had been liy- 
ing. Code 1919, § 1907.—Rogers v. 
Commonwealth, 11 S8.H.2d 584. 
2: 
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Ohio App. Where sheriff’s return of 
a citation in guardianship proceedings 
for the mother of an illegitimate child 
shows that no service was made on 
her, and the record of juvenile court 
fails to show a voluntary appearance 
by her, or that service was made on 
her by publication, the juvenile court 
is without jurisdiction over the child, 
and its judgment of permanent com- 
mitment rendered in such proceedings 
was void ab initio, even though the 
entry of commitment recited that the 
citation had been duly served, and all 
persons interested were before the 
court. Gen.Code, §§ 1639-24, 1639-25.— 
In re MclLean’s Adoption, 29 N.E.2d 
425, 65 Ohio App. 106. 

An attack in adoption proceedings, 
showing lack of jurisdiction of juve- 
nile court in prior proceedings for per- 
manent commitment of child to care 
and custody of the Children’s Bureau, 
was a “direct attack’ on the judgment 
of the juvenile court.—In re McLean’s 
He Se 29 N.H.2d 425, 65 Ohio App. 


§ 237 

Colo. A judgment of juvenile court 
of city and county of Denver denying 
petition for rehearing in dependency 
proceedings against the mother of a 
o-year-old boy, wherein boy was com- 
mitted to State Home for Dependent 
and Neglected Children, would be re- 
versed by Supreme Court on error pro- 
ceedings by mother, where boy’s mater- 
nal aunt and her husband, who .were 
able to care for boy, were willing to 
assume responsibility for him and de- 
sired his custody and offered boy’s 
mother a home and employment, and 
it was immaterial that boy had been 
placed in a home for adoption, where 
no legal adoption had been perfected. 
—Jones v. Wheeler, 105 P.2d 848. 


§ 248 

Ind. It is the policy of the law that 
the courts should carefully guard 
rights of minors, and that a minor 
should not be precluded from enforc- 
ing his rights unless they are clearly 
barred by statutory or constitutional 
ARES mm v. Mingle, 29 N.E.2d 
400. 

Ky. A mortgagee enforcing mort- 
gage against infant heirs of mortgagor 
must proceed in the manner prescribed 
by the Code, where mortgagor is own- 
er of complete title to land covered by 
mortgage. Civ.Code Prac. §§ 428, 429, 
489.—Ohio Oil Co. v. West, 145 S.W.2d 
1035, 284 Ky. 796. 

§ 249 

Ga. An action may be maintained 
by a child in person or by next friend, 
to enforce a contract to adopt and 
devise. Code 1933, § 3-108.—Savannah 
Bank & Trust:Co. v. Wolff, 11 8.H.2d 
(66, 191°Ga, 1t1- 

Il.App. It is public policy of the 
state that courts should guard rights 
of minors and that’a minor should not 
be precluded from enforcing his rights 
unless clearly debarred from doing so 
by some statute or constitutional pro- 
vision.—Desiron vy. Peloza, 32 N.H.2d 
316, 308 Ill.App. 582. 

Ky. Infant who resided in a sister 
state resided in a “foreign country” 
within statute authorizing action of an 
infant, who resides in a foreign coun- 
try and who has a guardian, curator, 


§ 254 


or committee residing therein, to bring 
suit by such guardian, curator, or com- 
mittee or by next friend. Civ.Code 
Prac. § 35, subd, 4.—Dr. Pepper Bot- 
tling Co. of Kentucky v. Hazelip, 144 
S.W.2d 798, 284 Ky. 333. 

Ky. Where purchase of property by 
infant and husband was financed by 
building and loan association which re- 
quired a mortgage on the property and 
assignment of stock certificate by in- 
fant as security for purchase-money 
note, and after reaching her majority 
infant sought to rescind the transaction 
and to obtain return of her money 
from the association, transaction was 
properly treated as one _ involving 
directly only association and infant, 
and action and association’s cross-ac- 
tion against vendor were properly dis- 
missed.—National Savings & Building 
Ass’n_ vy. Hutchinson, 144 §.W.2d 1029. 
284 Ky. 408. 

N.Y.Ct.Cl. Infancy does not inca- 
pacitate from bringing an action, but 
infant is the real party although he 
sues by guardian ad litem, and infant’s 
situation is distinct from that of an 
administrator whose cause of. action 
does not accrue until his appointment. 
Civil Practice Act, § 202; Rules of the 
Court of Claims, rule 22.—Torrey v. 
State, 23 N.Y¥.S.2d 370,175 Mise, 259. 

§ 252 

Ill.App. In action for personal in- 
juries sustained by two minors, 
brought by father as next friend, 
medical and hospital expenses incurred 
in treating minors were recoverable, as 
against contention that a next friend 
had no right to collect for minors, be- 
cause it was duty of father to pay such 
expenses.—McHugh y. Hirsch Clothing 
Co., 31 N.E.2d 326, 308° Ill.App. 272. 

Mo. Generally, an injury to a minor 
child gives rise to two causes of action, 
one on behalf of the child for pain and 


suffering, his permanent injury, and 


impairment of earning capacity after 
attaining majority, and the other on 
behalf of the parent for loss of sery- 
ices during minority, and expenses of 
treatment, and damages peculiar to 
one of those causes of action cannot 
properly be recovered in an action 
based on the other, in the absence of 
any waiver or  estoppel.—EHvans_ v. 
Farmers Hlevator Co., 147 S.W.2d 593. 

N.J.Cir.Ct. As assault and battery 
on child en ventre sa mere is criminal 
offense, ripening into murder if child 
is born alive and later dies as result 
of pre-natal injuries so inflicted, such 
child has right of action after its 
birth for such injuries and should be 
allowed to recover damages therefor 
from tort feasor, if possible, though 
punishment of crime is for public bene- 
fit, while remedy in tort is for private 
redress.—Stemmer vy. Kline, 17 A.2d 
58, 19 N.J.Misc. 15. 

A physician, who knew or should 
have known of existence of child in 
womb of mother treated by him, owed 
a duty to such child, and action lies 
on its behalf after its birth liable to 
recover damages for injuries inflicted 
on it before its birth by such physi- 
cian and «ahy consequential damages 
resulting therefrom to its. parents.— 
Stemmer vy. Kline, 17 A.2d 58, 19 N.J. 
Misc. 15. 

Pa. An infant could not maintain an 
action for injuries sustained while en 
ventre sa mere.—Berlin v. J. C, Penney 
Co., 16 A.2d 28, 339 Pa. 547. 

Tenn. Where child’s mother was 
dead and her father was a hon compos, 
the child was entitled to sue and re- 
cover for expenses required in treat- 
ment for personal injuries. Code 1932, 
§§ 8630, 8631.—Wolfe v. Vaughn, 152 
S.W.2d 631,.177 Tenn. 678. 

§ 254 
Ill. App. The guardian ad litem of 


minor parties must fully protect their | 


every interest and urge every defense 
in their behalf and if he fails to do go, 
the court, on its own motion must in- 
tervene to protect their rights.—Kroot 
v. Liberty Bank of Chicago, 30 N.E.2d 
92, 307 IllLApp. 209. 

IlL.App. It is public policy of the 
state that courts should guard rights 
of minors and that a minor should 


ee 


. 


i Be 


not be precluded from enforcing his 
rights unless clearly debarred from 
d doing so by some statute or constitu- 
tional provision.—Desiron y. Peloza, 32 
 N.E.2d 316, 308 Ill.App. 582. 
‘Ky. Where an action for personal 
injuries was brought by a minor by 
his next friend, such next friend was 
merely the nominal plaintiff, and 
therefore the general rule that in all 
- procedural matters courts are uniform- 
ly more liberal in dealing with the 
ights of children than with sui juris 
lults was applicable.—Smith v. Swope, 


should 
jealous care the interests of minors in 
tions involving their rights, not per- 
itting any presumption against in- 
nt but indulging every presumption 
his favor, and, if guardian ad litem 
or other ‘person representing infant 
fails to see to it that every question 
available is urged on behalf of infant, 
court must see that infant’s rights are 
: eel she enema vy. Johnston, 104 P.2d 
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Loyd, 114 P.2d 398. 
Ky. Where trustor sought to create 
‘spendthrift trust with provision that if 
trust property was subjected to debts 
of trustor it should go to remainder- 
men, and thereafter a creditor of trus- 
tor brought suit to have conveyances 
creating trust declared void, neither 
trustee nor trustor represented unborn 
children of trustor who might become 
‘emaindermen in the suit. Ky.St. § 
ees v. Taylor, 152 S.W.2d 271, 


28 ‘ 5 
N.J. Where court accounting by a 
t orporate trustee of the investment and 
management of trust funds in which 
nfants were interested failed to dis- 
Jose that such investment was made 
under conditions which would render 
‘the trustee liable in case of loss, adult 
estui que trust was “estopped” by 
“laches” to question the investment, 
but infant cestuis que trust were not 
Ss 


: ; N.J.Eq. 
3 A.2d 667, 127 NJ. 
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pp.D.C. Where all interests: of 
- adoptee were presented by the several 
witnesses for petitioners for adoption 
and natural mother who were the ad- 
verse parties in adoption proceeding, 
and in addition the court conducted a 
‘meaningful interview with child, it 
was not necessary that a guardian ad 
litem be appointed to represent child’s 
_ interests.—In re Adoption of a Minor, 
120 F.2d 720. 
+ Ga. A petition of a guardian to in- 
vest funds of his ward, as authorized 
by statute, is an ‘ex parte proceeding” 
of the ward acting through the guard- 
As) jan, and does not require appointment 
of a guardian ad litem for the ward. 
Code 1933, § 49-216.—American Surety 
Co. of New York v. Adams, 10 S.E.2d 
30, 190 Ga. 575. . 
JIlLApp. Where no one appeared in 
the Appellate Court as guardian ad 
litem for minor party whose interests 
were involved, court was required to 
have a guardian ad litem appointed in 
order that proper action might be taken 
_ for protection of the minor’s rights.— 

Kroot y. Liberty Bank of Chicago, 30 

N.E.2d 92, 307 Ill.App. 209. 


Ky. In action for sale of indivisible 
property jointly owned by adults and 
infants, failure to appoint guardian ad 
litem for infants was erroneous, but 

. did not invalidate judgment directing 

sale of property. Civ.Code Prae. § 490 
oe (2).—Ohio Oil Co. v. West, 145 S.W.2d 

a) 1035, 284 Ky. 796. 

3 N.J. Where there are infant cestuis 
que trust, and trustee desires to ac- 
count by a court proceeding in guch 

ae wise as to conclude them by a decree, 

infant cestuis que trust must be rep- 


vie ies y 
ea Ue rm 


resented by a guardian ad lite 
pointed by the court, and where 


e the 
propriety of investments by the trustee ~ 
is to be adjudged, there must be a full’ 


inquiry into and_ disclosure of the 
facts on which the court may _ rule.— 
Rothenberg v. Franklin’ Washington 
Trust Co., 19 A.2d 640, 129 N.J.Eq. 
361, modifying 13 A.2d 667, 127 N.J. 
Eq. 406. ‘ 

N.Y.App.Div. An action for a de- 
claratory judgment determining the 
legitimacy or parentage of a child 
would be maintainable in the Supreme 
Court, and all persons interested or 
likely to be affected by the determina- 
tion would have to be joined or im- 
pleaded as parties, and the infant, 
whose rights are paramount, should 
be made a party in the manner provid- 
ed by law and a guardian ad litem 
should be appointed to protect its 
interests. Civil Practice Act, §§ 202, 
225.—Melis v. Department of Health 
of City of New York, 24 N.Y.S.2d 51, 
260 App.Div. 772, affirming 18 N.Y. 
$.2d 432, 173 Misc. 630. 
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D.C:N.C. Under North Carolina law, 
a judgment against an infant personal- 
ly served with process although no 
guardian is appointed is not subject 
to collateral attack; but a consent 
judgment against an infant does not 
bind the infant and can be impeached 
in trial of an action in which it is 
set up as a defense, though such a 
judgment is valid when the court in- 
vestigates and appr erce the settlement. 
—Watson v. U. S., 34. F.Supp. 777. 

Where all infants having interests in 
land sought to be condemned by Unit- 
ed States were served with process but 
no guardian was appointed for them, 
the infants were bound by a consent 
judgment of Federal District Court, 
which judgment set a purchase price 
which was fair and reasonable, where 
there was no fraud or advantage taken 
of infants. C.S.N.C. § 1744, as amend- 
ed by Pub.Laws 1923, ¢. 69.—Watson 
v. U. S., 34 F.Supp. 777. 

Ark. A judgment against minor for 
whom no guardian was appointed to 
defend minor would not be void, but 
merely voidable.—Sauve v. Ingram, 143 
S.W.2d 541, 200 Ark. 1181. 

Cal.Super. Judgment against minor 
and his parents, who signed minor’s 
application for driver’s license, for 
damage to automobile caused by acci- 
dent which occurred while automobile 
was being operated by minor who had 
borrowed it from dealers, was not in- 
valid because of failure to appoint a 
guardian ad litem for the minor. Ve- 
hicle Code, § 352, St.1935, p. 145.— 
Brown vy. Roland, 104 P.2d 138. 


Iowa. Where court in action to fore- 
close a real estate mortgage, which con- 
tained a chattel mortgage clause as to 
rents and profits, had jurisdiction of 
minor defendants through service of 

original notice, the absence of a de- 
fense by a guardian in behalf of the 
minors, as required by statute was an 
‘Srregularity”’ only and the decree of 
foreclosure and appointment of receiver 
rendered in the action was binding on 
the minors until vacated by direct pro- 


ceedings. Code 1939, § 10997.—Equita- 
pe. Life Ins. Co. v. Cook, 295 N.W. 


Where decree of foreclosure of real 
estate mortgage which contained a 
chattel mortgage clause as to rents and 
profits directed receiver to collect all 
rents accruing prior to period of re- 
demption and apply them to payment 
of deficiency judgment, while deficiency 
judgment remained unpaid, purchaser 
of right of redemption, who redeemed 
from execution sale and intervened in 
foreclosure action, was not entitled to 
the portion of rents which accrued dur- 
ing period of redemption to minor own- 
ers of interest in real estate subject 
to mortgage because of irregularity in 
foreclosure proceeding which, however, 
did not render, decree void.—Equitable 
Life Ins. Co. vy. Cook, 295 N.W. 428. 

Ky. In action for sale of indivisible 
property jointly owned by adults and 
infants, failure to appoint guardian ad 
litem for infants was erroneous, but 
did not invalidate judgment directing 


Mo 161 
state’s lien for taxes, age 

for whom no guardian ad 1 , 
appointed, was unauthorized, though 


‘one defendant in tax suit was referred 
to in caption and summons as infant’s — 
Mo.St.Ann. §- 


“suardian and mother.” 
716, p. 926.—State ex rel. and to Use 
of Marlowe v. Nolan, 146 S.W.2d 598. 
Mo.App, Under statute, where birth 
certificate corroborated by _ positive 
testimony of surety, record in family 
Bible, and church record of his bap- 
tism showed that, at time of execu- 
tion of appeal bond and at time judg- 
ment was rendered against surety on 
bond, surety was an infant who was 
not represented by a guardian ad 
litem or next friend, and infant made 
no appearance either in person or by 
attorney and had no intorination on 
the judgment until execution was 
sought to be levied against him, judg- 
ment was voidable and subject to be 
set aside by surety in absence of evi- 
dence of ratification. Rey.St.1939, § 
3358, Mo.St.Ann. § 2971, p. 1859.— 
Hente v. Michie, 151 S.W.2d 107. 
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Ky. Where nonresident infant brings 
suit by next friend, the next friend 
must be a resident of Kentucky. Civ. 
Code Prac.; § 35, subd. 4; § 37, subd. 
1.—Dr. Pepper Bottling Co. of Ken- 
tucky v. Hazelip, 144 S.W.2d 798, 284 
Ky. 333. 

§ 286 


Cal.App. Where trial court was not 
advised as to ages of certain plaintiffs 
at commencement of trial of personal 
injury actions, and later it transpired 
that such plaintiffs were minors, and 
thereupon trial court caused such pro- 
ceedings to be had that a guardian ad 
litem was appointed for each of such 
minors, and guardians promptly ap- 


peared and thereafter continued to act — 


for minors, defendants’ motion that 
causes of action of such minors be 
‘stricken from the pleadings’ was prop- 
ae denied.—_Doyle v. Loyd, 114 P.2d 


Ga. The statute authorizing appoint- 
ment of guardian ad litem in probate 
proceeding for minor who “ghall have 
no .guardian” does not make appoint- 
ment of guardian essential, nor indi- 
cate that proceeding that appointed 
guardian ad litem would be irregular 
or void if existing ‘guardian be not 
made a party. Code 1933, § 49-111.— 
oan vy. Suber, 12 S.H.2d 621, 191 Ga. 

N.Y.App.Div. Order denying a mo- 
tion by committee of infant to inter- 
vene in action against the infant and 
to revoke the appointment of a special 
guardian ad litem was required to be 
vacated, where the order was granted 
before service of summons.—Chilson y. 
eat eya 22 N.Y.S.2d 556, 260 App.Div. 


N.Y.App.Div. Question presented by 
an appeal from order denying motion 
to vacate appointment of guardian ad 
litem was academic and would not be 
determined where guardian ad litem 
had resigned.—Chase Nat. Bank of’ City 
of New York v. Von Kageneck, 23 N. 
Y.S.2d 449. 

N.Y.App.Div. Where guardian’ ad 
litem’ had resigned, the legality of his 
appointment was a 
and was no longer before the court.— 
Chase Nat. Bank of City of New York 
v. Von Kageneck, 23 N.Y.S.2d. 450. 

N.Y.Ct.Cl. The better practice to fol- 
low with reference to claims by infants 
against state would be strict compli- 
ance with statute and rules which call 
for application to a judge of Court 
of Claims for appointment of a guard- 
ian ad litem of an infant who intends 
to prosecute his cause of action in 
court of claims, Civil Practice Act, § 
202; Rules of Court of Claims, rule 
22.—Torrey v. State, 23 N.Y.S.2d 370. 
175 Mise. 259:* 

N.Y.Ct.Cl. The claim of infant, who. 
was 18 years old when accident oc- 
curred and when claim was) filed; and 
claim of another infant who was 20 


“moot question’ . 


_ Nero 


a ce : $ 
not be dismissed, notwithstanding ap- 
_  pointment was not in compliance with 


not prejudiced, 


of Court of Claims, 


tem who > 


d by 's granted by 
the Supreme Court, would 


_ Civil Practice Act, where state was 
' claims giving state’s 
officers timely notice and ample op- 


portunity to investigate and defend the 


suits. Court of Claims Act, § 12-a, now 
§ 8; Civil Practice Act, § 202; Rules 
) rule 22.—Torrey 
1 23 -N.Y.S:2d. 370, (175: Mise. 
_Tex.Civ.App. Where no personal ju- 
risdiction had been obtained by means 
of service of process on infant defend- 
ants, court was without power to ap- 
“point a guardian ad litem for such in- 
fants.—Ginn v. Southwest Bitulithic 
Co., 149 S.W.2d 201, error dismissed, 
judgment correct. 


J § 297 

Ill.App. The appointment of a 
guardian ad litem for an infant is not 
‘a mere formality, and while ‘such 
guardian is not warranted in inter- 
posing useless or vexatious defenses, it 
is his duty to understand the cause and 
make such defenses as are necessary 
to protect the apparently clear rights 
of the ward.—Kroot y, Liberty Bank 
Sige nee 380 N.E.2d 92, 307 Ill.App. 


The guardian ad litem of minor par- 
ties must fully protect their every in- 
terest and urge every defense in their 
behalf and if he fails to do so, the 
court, on its own motion, must inter- 
vene to protect their rights.—Kroot v. 
Liberty Bank of Chicago, 30 N.H.2d 92, 
307 Ill.App. 209. 

In partition action wherein interests 
of a minor defendant are involved, 
proper pleadings must be filed and 
evidence must be submitted in rela- 
tion to the minor’s interests, after a 
guardian ad litem is appointed who 
will protect the interests of the minor, 
—Kroot v. Liberty Bank of Chicago, 
30 N.E.2d 92, 307 Ill.App. 209. 
__N.Y.App.Div. An infant will not be 
relieved from a stipulation of settle- 
ment by his guardian ad litem, if the 
status quo ante cannot be restored.— 
Bruder v. Schwartz, 24 N.Y.S.2d 443. 
260 App.Div. 1048. 

Court’s refusal to exercise its discre- 
tion in favor of infant plaintiff to re- 
lieve the infant from a stipulation of 
settlement made by his guardian ad 
litem was improper, where there had 
been no change of status.—Bruder v. 
Schwartz, 24 N.Y.S.2d 448, 260 App. 
Diy. 1048. 

N.Y.Sup. The duties of a_ special 
guardian are very similar to those of 
an attorney but court is solely re- 
sponsible for appointment of special 
guardian, and person for whom he 
acts has no. voice in his employment 
and therefore the law supervises more 
strictly the performance of special 
guardian’s duties and takes greater 
precaution against possibility of neg- 
ligence on his part than in case of a 
private attorney.—Downey v. Fogarty, 
23 N.Y.S.2d 585, 175 Mise. 411. 

N.Y.Sup. 
litem for authorization to withdraw 
from savings bank balance in his ac- 
count as guardian and to purchase and 
hold for infant’s benefit United States 
defense savings bonds was required to 
be denied in view of provision of Civil 
Practice Act relating to disposition of 
proceeds of an infant’s cause of action 
for personal injuries, which did not 
authorize the purchase of such bonds. 
Civil Practice Act, § 980-a.—Schwartz 
v. et aan 29 N.Y.S.2d 168, 176 Misc. 
815. 

N.C. A guardian ad litem has no au- 
thority, without valid consideration, to 
relinquish rights of the infant defend- 
ants’ whom he represents.—Deal_ v. 
Wachovia Bank & Trust Co., 11 8.H.2d 
464, 218 N.C. 483. 

' In proceeding to terminate a testa- 
mentary trust where parents of named 
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defendants, 

guardian ad litem to file an answer to 
protect the minors’ interests.—Deal v. 
Wachovia Bank & Trust Co., 11 S.H.2d 
464, 218 N.C. 483. 

Pa.Super. The statute providing for 
the appointment of a guardian ad litem 
in a proceeding in orphans’ court af- 
fecting the interests of a minor does 
not limit the duties of a guardian ad 
litem whose authority generally does 
not extend to a representation of the 
minor in other lawsuits in which it 
might have an interest. 20 P.S. § 1071. 
—In re Strickler’s Hstate, 14 A.2d 341, 
140 Pa.Super. 372. 

Pa.Orph. It is the duty of a guard- 
ian ad litem vigorously to defend every 
legal right possessed by the persons 
whom he represents: he has no au- 
thority to surrender without consid- 
eration any right or property which is 
theirs regardless of his natural sympa- 
thy for other parties in interest, and 
his agreement to do so is a nullity,— 
In re Mark’s ana sS D. & C, 489. 


3 

Il.App. A guardian ad litem for an 
infant defendant cannot admit any- 
thing against defendants by his an- 
swer.—Kroot v. Liberty Bank of Chi- 
eago, 30 N.W.2d 92, 307 Dl.App. 209. 

In action for partition of real estate 
and for an accounting of income there- 
from, where plaintiff claimed right of 
joint tenancy and right of dower as 
against interests of minor defendant, 
guardian ad litem for the minor wrong- 
fully agreed by answer to the demands 
of plaintiff.—Kroot v. Liberty Bank of 
aiieale 30 N.B.2d 92, 307 ITll.App. 
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Pa.Orph. The orphans’ court normal- 
ly appoints lawyers as guardians ad 
litem in order to avoid double expense, 
and it is not proper practice for a 
guardian ad litem who is an attorney 
to engage other counsel to act for him, 
In re Wanamaker’s Trust, 38 D. & C. 
347, 

Where a trustee is in a genuine 
quandary as to the action it should 
take in respect to forcing payment of 
dividends upon certain stock consti- 
tuting a portion of the trust res, and 
is under a duty to protect the interests 
not only of the life tenant but also of 
the remaindermen, it has a right to em- 
ploy counsel to advise it, and such 
counsel will be awarded a reasonable 
fee from the trust estate—In re Wana- 
maker’s Trust, 38 Piatt C. 347. 


Pa.Orph. A claim for $2,500 for 
services as guardian and trustee ad 
litem at the audit of a trustee’s ac- 
count, involving primarily questions of 
surcharge, is excessive; $750 will be 
awarded.—In re Wanamaker’s Trust, 38 
D. & C. 347. 


§ 311 

D.C.Ga. The authority of a guardian 
ad litem of an infant defendant to rep- 
resent the infant in the conduct of a 
cause expires with the minority of the 
infant—Mason v. Royal Indemnity Co., 
35 F.Supp. 477. : 

Ariz. In infant’s action by guardian 
ad litem for personal injuries, formal 
written’ judgment for plaintiff, pur- 
suant to order entered at conclusion 
of trial, was properly entered on his 
motion after reaching majority as 
against contentions that guardian’s au- 
thority had terminated and that she 
was no longer entitled to judgment, 
though complaint erroneously made 
guardian ad litem, instead of infant, 
the plaintiff, guardian took active part 
in trial, as well as in securing entry 


108 P.2d 1006. 


by executor, orphans’ court appoin 


: § 312 re: 
Pa.Super. In actions at law 
equity, the authority of a guar 
ad litem ends with determinatio 
the particular action. 20 P.S. § i 
—In re Strickler’s Estate, 14 A.2d 
140 Pa.Super. 372. 

Where, at time first account was 


guardian ad litem to represent minor 
and unborn children having an in 

est in estate and guardian was 
removed but continued its duties and 
represented the minors and 
children in a number of proce ng 
before court, appointment of a seco1 
guardian ad litem on the filing a 
second account by the executors 
trustees was void, since to permit tw« 
guardians ad litem to function x) 
estate would lead to confusion d 
1071.—In re Strick- 


waste. 20 P.S. § 


5 eich : 
N.J. Where, on petition by 
of inter vivos trust for account 
chancery, infant beneficiary was served 
in the manner directed by the cow 
and a guardian ad litem was appo 
ed, and there was no special. 
ance filed by consent of cour 
was a “general appearance’’.—Ir 
Rothenberg’s Trust, 19 A.2d 639, 
N.J.Eq. 377. He 
Ohio App. Where action was per 
when defendant, who was a minor whe 
action was commenced, became — 
adult, relief could not be granted 
plaintiff unless and until trial ¢ 
obtained jurisdiction over defend 
person by legal service of summons uf 
on defendant, or by defendant’s y 
tarily submitting to trial court’s 
diction by entering his 
Gen.Code, § —11291—Templeman. 
Oper 29° N.H.2d 216, 65! J 


ju 
thas 


§ 318 Je 
Cal.Super. A nonresident min 
torist, on whom personal service 
made in Canada by duly qualified 
cer, was properly served with pro 
under provision in Vehicle Code rela 
ing to service of process on nonresiden 
motorist. Vehicle Code, § 404, St.1 
p. 154; Civ.Code, § 33.—Silver — 
pee Corporation v. Adams, 110. 
The statutory designation of Dire 
of Motor Vehicles as attorney 
whom process may be served in action 
against nonresident motorist is bind- 
ing on minor nonresident motorist us 
ing highways of state, notwithstanding 
the general rule that delegation of pow- — 
er attempted by minor himself igs void. 


service on an infant must be had b 
delivery of summons to infant’s fat 
er, where infant and father were both 
parties to will contest proceedings, de 
livery of one copy of the summons to 
the father constituted good service on 
the infant and it was unnecessary to 
deliver another copy of the summons to © 
the mother of the infant. Civ.cCode «| 
Prac. § 52.—McComas v. Hull, 145 S.W. 
2d 841, 284 Ky. 654. se 


§ 320 fie 

D.C.Ga. That guardian ad litem for 
minor was appointed prior to service 
upon minor of petition in personal in- 
jury action against minor, and that 
service was had after the beginning 
of the appearance term, did not render 
the proceedings void.—Mason vy. Royal 
Indemnity Co., 35 F.Supp. 477. 

Pa.Com.PI. Where the respondent 
in a divorce case is a minor, it is 
necessary that service of subpoena be 
made upon the respondent personally, 
as well as upon her guardian, appoint- 
ed by the court.—Minerd y, Minerd, 3 
Fay. L.J. 180. 


§ 325 ; 
Ohio App. While defendant remained 


‘opps 


As 


ga 


be obtained only by service of sum- 
mons in accordance with statute, and 
while defendant was an infant such 
requirement could not be waived by 
defendant or on defendant’s behalf by 
another. Gen.Code, § 11291.—Temple- 
man vy. Hester, 29 N.E.2d 216, 65 Ohio 
App. 62. 

Where action was pending when de- 
fendant, who was a minor when action 
was commenced, became an adult, re- 

fief could not be granted to plaintiff 
unless and until trial court obtained 
jurisdiction over defendant’s person by 
legal service of summons upon defend- 
ant, or by defendant’s voluntarily. sub- 
-mitting to trial court’s jurisdiction by 
entering his appearance. Gen.Code, $§ 
~11291.—Templeman y. Hester, 29 N.E. 
2d 216, 65 Ohio App. 62. 


§ 330 
_ Ark, Contention that minors were 
not properly before court because they 
mae ewere represented by next friend and 
that under statute a minor must be 
defended by a guardian or a guardian 
ad litem could have been raised by 
demurrer, and upon failure to raise 
- the objection in apt time, the objection 
was ‘waived’. Pope’s Dig. §§ 1329, 
1411, 1414.—Cannon v. Price, 150 S.W. 


2d = 755. 
— § 330% 
N.J.Cir.Ct. In an action to enforce 
_ vights under a transaction which oc- 
curred during plaintiff's infancy, a 
defense asserting that plaintiff never 
disaffirmed her contracts or acts was 
insufficient in law, where it was ad- 
itted that plaintiff disaffirmed by no- 
e in writing and that defendant re- 
reived notice within 34 days after 
plaintiff's twenty-first birthday,—Man- 
. dell v. Passaic Nat. Bank & Trust Co., 
14 A.2d 523, 18 N.J.Mise, 455. 


_ D.C.Ok!. 


P| § 344 
5 Evidence justified setting 
aside assignment whereby an 18-year- 
old girl assigned to intervenor the 
-  girl’s interest in a judgment against 
her former guardian on ground that 
she had been misled, placed. under in- 
_ fluence of liquor, and was induced to 
execute assignment when not i 
position to exercise reasonable judg- 
eee Sldrep v. Merkle, 38 F.Supp. 
) G Iowa. In consolidated actions by a 
minor against an automobile company 
‘to cancel a contract for purchase of 
_ automobile and to recover payments 
thereon, and by automobile company 
against the minor’s parents and: sure- 
ty to require payment for the auto- 
- ~-mobile on ground that the automobile 
was a “necessary,” evidence of resale 
price of automobile after it had been 
‘returned to the automobile company 
by the minor, was not admissible to 
support claim that automobile had de- 
preciated during the time that it was 
‘in possession of the minor.—Perry Au- 
to Co. v. Mainland, 294 N.W. 281. 
In consolidated actions by a minor 
against an automobile company to 
cancel a contract for purchase of au- 
tomobile and to recover payments 
thereon, and by automobile company 
against the minor’s parents and surety 
to require payment for the automo- 
bile on ground that the automobile 
was a “necessary,” evidence as to when 
resale of automobile by automobile 
company after it had been returned by 
the minor, took place, was properly 
excluded as irrelevant, but ruling was 
harmless in any event where minor was 
not liable—Perry Auto Co. v. Main- 
- land, 294 N.W. 281. 
4 351 


§ 

N.J.Cir.Ct. In action against bank to 
recover part of plaintiff's savings ac- 
count withheld under loan transaction 
allegedly disaffirmed on ground of in- 
fancy, where complaint alleged that 
bank made loan to plaintiff’s father 
during her infancy and that plaintiff 
pledged her account as collateral se- 
‘ curity for loan, and bank denied that 
{ allegation, substantiated denial by af- 

fidavits, and asserted that loan was 
S made to plaintiff and received by her, 
a fact question for the determination 
; of jury was raised concerning who 
obtained the proceeds of the loan.— 


ee 
y 


Ry 
f, 


an infant, jurisdiction over him could 


A} 
; ANI Ss 
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Mandell v. Passaic Nat. Bank & Trust 


Co., 14 A.2d 523, 18 N.J.Misc. 455. 


Ark. Where decree ‘determining va- 
lidity of title based on tax sale was 
not attacked for nearly 55 years, and 
infant defendants in the suit affected 
by the decree took no steps to void 
it within three years after reaching 
their majority, the decree was valid as 
against remaindermen whose _ rights 
were cut off by the decree. Pope’s 
Dig. § 8939.—Cannon y. Price, 150 S. 
W.2d 755. 

N.J. Whether deeds of release were 
actually delivered in accordance with 
order in partition suit, was imma- 
terial, in view of statute giving a de- 
cree of chancery for release of realty 
the same effect on the title as if the 
release had been executed in conform- 
ance with the decree, and notwith- 
standing such disability as infancy. 
N.J.S.A. 2:29-61.—Satchwell v. Warner, 
19 A.2d 830, 129 N.J.Eq. 384, affirming 
14 A.2d 527,127 N.J.Eq. 544. 

Tex.Civ.App. In action by contractor 
to establish and foreclose special im- 
provement. lien where certain infant 
defendants had not been cited, judg- 
ment against them was error.—Ginn V. 
Southwest Bitulithie Co., 149 S.W.2d 
201, error distal seed judgment correct. 

5 


La. Generally, an infant properly 
represented is bound by adjudication 
to the same extent that he would have 
been had all of the parties been adults, 
especially where the infant appears as 
plaintiff. or complainant.—Jackson yv. 
United Gas Public Service Co., 198 So. 
633, 196) ua, o2, 

N.J.Ch. Whether deeds of release 
were actually delivered in accordance 
with order in. partition suit, was im- 
material, in view of statute giving a 
decree of chancery for release of realty 
the same effect on the title as if the 
release had been executed in conform- 
ance with the decree, and notwith- 
standing such disability as infancy. 
N.J.S.A. 2:29-61.—Satchwell vy. Warner, 
14 A.2d 527, 127 N.J.Eq. 544, 


; § 356 

N.Y.App.Div. Service of summons 
upon an infant only without deliver- 
ing copy thereof to infant’s parents, 
guardian, or any of the other persons 
mentioned in statute providing method 
of service upon an infant constituted 
a ‘‘jurisdictional defect’, and hence de- 
fault judgment. entered was ‘void’ 
and not “voidable’’ merely.—Issem. v. 
Slater, 27 N.Y.S.2d 871, 262 App.Div. 
59, reargument denied 29 N.Y.S.2d 505, 
262 App.Div. 834. 


§ 357 
D.C.N.C. Conseut decrees entered in 
the courts of the United States where 
infants are parties are binding upon 
an infant in absence of fraud or collu- 
sion.—Watson vy. U. 8., 34 F.Supp. 777. 


§ 360 

Iowa. A judgment rendered against 
a minor without a defense having been 
made by a guardian in an action for 
rescission of a contract on ground of 
fraud was not void but only voidable 
and the minor was not entitled to have 
a new trial unless he showed that he 


‘had a good defense to the action.— . 


Beardsley v. Clark, 294 N.W. 887. 

N.Y.App.Div. Where only evidence 
before court on defendant’s motion to 
vacate default judgment against him 
showed merely service of summons up- 
on defendant while an infant, and 
failed to disclose delivery of copy to 
defendant’s parents or guardian or 
any of the other persons mentioned in 
statute providing for service upon an 
infant, judgment should have been 
vacated, in absence of showing that, 
since attaining his majority, defend- 
ant or his attorney participated in 
action or ever recognized validity of 
judgment. Civil Practice Act, 225. 
—Issem y. Slater, 27 N.Y.S.2d 871, 262 
App.Div. 59, reargument denied 29 N. 
Y.S.2d 505, 262 App.Div. 834. 

Okl. Where a party to partition ac- 
tion brought by minor purchased at 
the partition sale so that judgment dis- 
closed that he was not an “innocent 
purchaser,” one purchasing from guch 


er’, oh he mir 
the decree set aside for fré 
curement thereof, as a bh “su 
sequent purchaser.—Harjo v. Joh ’ 
LOA SPEDE AIS SL Aye Weak ena aes Lote 7 
Okl. Where fraud in procurement of 
judgment was discovered after statu- 
tory remedies for correction or vaca- 
tion of judgment had become unavail- 
able, through no fault of minor ag- 


grieved by such judgment, minor 
could obtain direct relief in equity 
after reaching his majority. 12 Okl. 


St.Ann. §§ 1031, 1038.—Harjo v. John- 
ston, 104 P.2d 985. ; 
An action by Indian to set aside 
partition decree rendered in suit 
brought by such Indian while a minor, 
on ground of fraud in procurement 
thereof, was not barred by “laches” 
or “estoppel” because not brought until 
four years after Indian reached ma- 
jority, where it was brought four 
months after discovery of the fraud, 
and expenditures made by subsequent 
purchasers of the land were mostly 
made during Indian’s minority, and 
there was no evidence that purchasers 
were influenced by or relied upon In- 
dian’s conduct in retaining proceeds 
of the sale-—Harjo v. Johnston, 104 P. 
2d 985. ‘ 
In ‘setting aside decree rendered in 
partition action brought by Indian 
minor, court would not permit minor 
to retain proceeds of the partition sale. 
—Harjo v. Johnston, 104 P.2d 985. 


§ 372 

Ky. Failure of the trial court to re- 
quire next friend of nonresident in- 
fant, who brought action for the infant, 
to execute bond for costs would not 
require reversal, where the infant was 
the successful litigant. Civ.Code Prac. 
§° 35; subd. °45§ 37, subd. 25 '§' 619.—— 
Dr. Pepper Bottling Co. of. Kentucky 
y Hazelip, 144 S.W.2d 798, 284 Ky. 
$33; ey pane 
Tex.Civ.App. In suit by mother for 
herself and as next friend of her minor 
son for damages resulting from inju- 
ries sustained by the minor in an au- 
tomobile accident, judgment which 
awarded one-half of damages found 
by jury in favor of minor to his attor- 
neyS was erroneous as being without 
support in the pleadings and on ground 
that payment to attorneys of such 
amount would not discharge damages 
found in favor of minor, and, on appeal, 
Court of Civil Appeals would direct 
that one-half of recovery awarded min- 
or be deposited in registry of court, 
subject to disbursement under orders 
of court on a proper showing by the 
interested attorneys.—Houston, Oxygen 
Co. v. Davis, 145 S.W.2d 300, error 

granted. ; 
Tex.Civ.App. In action to recover on 
special pavement assessment certificates 
issued by city purporting to be.a lien 
on property involved where assessment 
lien and contract lien were asserted 
and judgment seemed to foreclose both, 
record failed to show that infant de- 
fendants were not necessary parties so 
as to render harmless failure to serve 
process upon some of them.—Ginn vy. 
Southwest Bitulithic Co., 149 S.w.2d 
201, error dismissed, judgment correct. 
§ 372Y4 Tiel 
Ark. Where judgment is rendered 
against an infant for whom guardian 
has not been appointed, infant can 
appeal, and, if record on its face 
shows that appellant was an infant 
or if question had been submitted to 
and decided by the lower court, the 
Supreme Court on appeal would cor- 
rect the erroneous judgment.—Sauve v. 
Ingram, 143 S.W.2d 541, 200 Ark. 1181. 


§ 376 

Ky. Where motion to require next 
friend who brought action for non- 
resident infant to furnish bond for 
costs failed to allege that next friend 
was insolvent and there was no affi- 
davit filed or showing made to that 
effect, trial court’s failure to require 
execution of bond was not error. 
Code Prac. § 35, subd. 4; § 37, subd. 


2; § 619.—Dr. Pepper Bottling Co, of — 


Kentucky v. Hazelip, 144 S.W.2d 798, 
284 Ky. 333. pee 


Civis 
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but defend- 
ant was entitled to double costs 
against the parents as infant’s next 
friends, as to issue of defendant’s li- 
ability to the infant. N.J.S.A. 2:27- 
385.3.—Stave v. Giant Food Arcade, 17 
A.2d. 779, 126 N.J.L. 75. oe 

‘N.Y:Sup. The statute relieving 


in- 


_ fant’s guardian ad litem from liability 


for costs, unless specially charged 
therewith by court order, did not re- 
lieve infant of liability therefor, and 
successful defendant may proceed un- 
der general statutes relating to costs 


for recovery thereof from unsuccessful 


- 


infant plaintiff, who can avoid liabil- 


ity therefor only by suing as poor 
person. Civil Practice Act, §§ 196, 
205, 1475; Rules of Civil Practice, 
rule 35.—Stevenson y. Guardian Life 
Ins. Co. of America, 25 N.Y.S.2d 488, 
175. Mise. 823. 


INJUNCTIONS 


1 

Cal. An “injunction” operates on the 
person of the defendant by command- 
ing him to do or desist from certain 
action—Comfort v. Comfort, 112 P.2d 
259, 17 Cal.2d 736, prior opinion 105 
P.2d 166, 

Cal.App. An 


“injunction” operates 


on the person of the defendant by 


commanding him to do or desist from 


certain action—Comfort v. Comfort, 
105°.P.2d 166. ‘ : 
~oONY.Sup. Injunctive relief is not 


available as a punishment for past of- 


fense.—Miller v. Gallagher, 28 N.Y.S. 
 2a°606, 176 Mise. 647. 

'p.C.Pa. The function of a “pre- 
liminary injunction’ is to maintain 


the status quo.—Fratelli Branca & Co. 


 y, Pagliaro, 36 F.Supp. 344. 


. p.C.Pa. The function of a prelim- 
inary injunction is to maintain the 
status quo.—G. F. Heublein & Bro. v. 
Bushmill Wine & Products Co., 39 
F.Supp. 549. 

Il.App. In action to quiet title to 
and enjoin trespasses on realty, where 
defendant refused to offer evidence at 
hearing on application for temporary 
injunction after filing of answer deny- 
ing plaintiff’s adverse possession of re- 
alty and defendant’s trespass on lands 
owned by plaintiff, court properly de- 
nied defendant’s motion to dissolve 
temporary injunction without hearing, 
as such motion does not require hear- 
ing of cause on merits, but purpose of 
“preliminary injunction” is to continue 
matter in statu quo until court has 
opportunity to consider cause in its 
entirety. Smith-Hurd Stats., c. 69, §§ 
15-17.—Halsted Calumet River Golf 
Ass’n y. Riverdale Coal & Dock Co., 32 
N.E.2d 375, 308 Dll.App. 670. 


La.App. A “preliminary injunction” 
is merely an ‘interlocutory order’ de- 
signed to preserve existing status pend- 
ing trial of issues on merits of case.— 
Ruiz y. Alfonso, 1 So.2d 330. | 

Mont. A ‘temporary restraining or- 
der’ igs an order designed to maintain 
conditions statu quo until a hearing 
ean be had on notice to determine 
whether an injunction pendente lite 
should issue.—State ex rel. McKenzie v. 
District Court of Fifteenth Judicial 
Dist. in and for Sheridan County, 107 
P.2d 885. 

A temporary restraining order is ef- 
fective to maintain the status quo only 
for a reasonable time necessary to 
enable notice to be given for a hearing 
as to whether such order shall be 
made effective pendente lite, and can- 
not be continued in effect pendente 
lite without such notice and hearing. 
—State ex rel. McKenzie y. District 


' 


t 


1 ing Co. v. Bakery Sales 


Medford Tp. v. Jennings, 18 A.2d 62, 
129 N.J.Eq. 51, a 

_ To be entitled to a preliminary in- 
junction, complainant must show that 
acts against which protection is asked 
are not only threatened, but will, in 
probability, be committed and _ result 
in irreparable injury.—Board of Health 
of Medford Tp. v. Jennings, 18 A.2d 
62,:129-N.J.Wq. 51; 

_N.J.Ch. The essential function of an 
“interlocutory injunction” is to enable 
court fully and deliberately to investi- 
gate the case, and, to that end, the 
injunction maintains the status quo so 
that parties are in substantially same 
plight when final decree is entered as 
they were when litigation began.— 
Magna Mfg. Co. v. Aitna Casualty & 
hie Co.,' 18 'A.2d 565, 129 N.J-Hg. 


_N.Y.App.Div. A preliminary injunc- 
tion which would determine the litiga- 
tion and give the same relief that could 
be obtained by final judgment after 
trial should be granted with great 
eaution and should only be granted 
when necessity requires, especially 
when the action sought to be enjoined 
is that of responsible administrative 
officers.—Acorn Employment Service v. 
ee 24 N.Y.S.2d 669, 261 App.Div. 


Tex.Civ.App. Generally, proper func- 
tion of temporary injunction is to pre- 
serve the status quo pending final ad- 
judication.—McMurrey Refining Co. v. 
State, 149 S.W.2d 276, error refused. 

Generally, temporary injunction may 
not be resorted to for purpose of ob- 
taining all relief sought in main suit.— 
McMurrey Refining Co. v. State, 149 S. 
W.2d 276, error refused. 

Tex.Civ.App. Injunctions are of three 
species and include a “restraining or- 
der’? which is an interlocutory order 
made by a court of equity on applica- 
tion for injunction, and as part of mo- 
tion for preliminary injunction, by 
which the party is restrained pending 
hearing of the motion, a ‘temporary in- 
junction” which operates unless dis- 
solved by interlocutory order, until final 
hearing, and a ‘‘perpetual injunction” 
which can be properly ordered. only 
upon final decree. Vernon’s Ann.Civ.St. 
arts. 2092, § 12, and 4654.—City of Fort 
Worth vy. Tarlton, 151 S.W.2d 268. 


§ 4 

D.C.Md. The purpose of an injunc- 
tion is to deter rather than to punish. 
—Fleming v. Phipps, 35 F.Supp. 627. 

Cal.App. An injunction is purely 
‘prohibitory’ which merely has effect 
of preserving subject of litigation in 
statu quo, whereas in general, an in- 
junction is “mandatory” if it has ef- 
fect of compelling performance of a 
substantive act and necessarily contem- 
plates change in relative position or 
rights of parties at time the injunction 
is granted or the decree entered.— 
Pomin v. Superior Court in and for El 
Dorado County, 112 P.2d 17. 

Miss. “Mandamus” is strictly a le- 
gal remedy and is a remedy to compel 
action, while “injunction” is solely 
equitable and is a remedy to prevent 
action.—Madison County vy. Mississippi 


State Highway Commission, 198 So. 
284. 
N.Y.Sup. In equity action by some 


of members of local union against of- 
ficers thereof charged with being usurp- 
ers, embezzlers, and tools of certain of- 
ficers of international union, and with 
having failed to perform their duties 
as officers, plaintiffs were entitled to a 
temporary injunction, in absence of 
any apparent reason why status quo of 
action should not remain as it was un- 
til actual trial of issues—Dusing yv. 
Nuzzo, 26 N.Y.S.2d 345, motion denied 
27 N.Y.S.2d 382. 

~Wis. A “prohibitory injunction” op- 
erates to restrain the commission or 


‘3 f hey iy 
- eontinuance of an act. 
a threatened injury.—C 


; ; Driv 
9 Sate No. 344, 296 N.W. 118, | 


eee a 
: 7 § 5 a vn a 
, Gal.App. An injunction is purely — 
prohibitory” which merely has eff 
of preserving subject of litigation 
statu. quo, whereas in general, an in 
junction is ‘‘mandatory” if it has e 
fect of compelling performance of 
substantive act and necessarily con- 
templates change in relative position or 


—Pomin y. Superior Court in and fo 
El Dorado County, 112 P.2d 17. if ’ 
Ga, A mandatory injunction is not~ 
permissible under statute. Code 1933. 
§ 55-110.—Braswell v. Palmer, 11 S. 
2d: 889, 191 Ga. 262. : 
Ga. The rule against allowance ‘ 
mandatory injunctions could not e 
evaded by enjoining a creditor holding 
a personal judgment based on an 
debtedness secured by a deed to realty 
from adding interest thereon until se 
curity was levied on and sold. Co 
1933, §§ 39-101, 55-110, 57-108, LO2) 
507.—Shedden vy. National Florence 
Crittenton Mission, 12 §.H.2d 618, 191 
Ga. 428. bole 4 eae 


fan’ 
paid in full prior to expiration of dis- 
trict’s charter, a court of equity dt 
compel surviving members of 
board to levy and collect taxes fo: 


12341, Mo.St.Ann, § 10760, 
Diekroeger v. Jones, F 
transferred 145 S.W.2d 435. 
Pa.Com.P1. 


said title to A and directing A to ob 
tain a new title in his own name en 
cumbered in favor of i 
UU SEAO NOD i 
ments 


tion of the validity of C’s lien—Pop- — 
ves v. Credit Reliance Co., 33 Berks — 

Tex.Civ.App. Specific performance of 
a contract and a mandatory injunction — 
to compel performance of contract are 
both equitable remedies—Cleere  y. 
Wise, 153 S.W.2d 311. 

Wis. A “mandatory injunction” goes | 
beyond a mere restraint and commands — 
acts to be done or undone, or compels — 
the performance of some affirmative 


action.—Carpenter Baking Co. y. Bak- 
ery Sales Drivers Local Union, Now. 
344,° 296 N.W. 118, 237 Wis. 24. ar 
§ 10 ° ag 

Tex.Civ.App. Injunctions are of three | 
species and include a “restraining or- aK 
der’? which is an interlocutory order 
made by a court of equity on applica- 
tion for injunction, and as part of mo- ; 
tion for preliminary injunction, by  ~ 
which the party is restrained pending a 
hearing of the motion, a “temporary in- 
junction” which operates unless dis- 
solved by interlocutory order, until 
final hearing, and a “perpetual injunc- 
tion’? which can be properly ordered 
only upon final decree. Vernon’s Ann. 
Civ.St. arts. 2092, § 12, and 4654.—City 
of Fort Worth v. Tarlton, 151 S.W.2d 


268 
§ 11 

U.S.Pa. In suit by purchasers of 
securities allegedly sold through fraud- 
ulent misrepresentations and conceal- 
ments wherein company to which pay- 
ments were made by purchasers as 
trustee for investment after making 


: ie P pts 

§ 11 . Sean Shi 

F certain deductions as directed by seller 
for accounts of purchasers was made 

a party, grant of temporary injunction 
restraining company from transferring 

or otherwise disposing of money rep- 
resenting charges, income, and pro- 

ceeds received in administration of the 
trust was not an abuse of discretion, 
where bill alleged that seller was in- 
solvent and its assets in danger of 
_ dissipation or depletion thus rendering 
legal remedy against seller “inade- 
quate’, injunction was framed narrow- 
ly to restrain only the transfer of a 
certain sum, and trial judge required 
CP eae - purchasers to furnish security for any 
i losses defendants might suffer. Secu- 

_ rities Act of 1933, §§ 12(2), 22(a), 15 
—  US.C.A. §§ 77(2), T7v(a).—Deckert v. 
Independence Shares Corporation, 61 8S. 

Ct. 229, 311 U.S. 282; 85: L.Hd. ==, re: 

- versing Independence Shares Corpora- 
tion v. Deckert, 108 F.2d 51, reversing, 
Deckert v. Independence Shares Corpo- 
ration, 27 F.Supp. 763, certiorari grant- 
ed 60 S.Ct. 715, 309 U.S. 648, 84 L.Ed. 
1000 and Deckert v. Pennsylvania Co. 
_ for Insurance on Lives and Granting 
_ Annuities, 60 S.Ct. 716, 309 U.S. 648, 
84 L.Ed. 1000. 

C.C.A.Mass. An application for an 
interlocutory injunction is addressed to 
the sound discretion of the trial court, 
and an order either granting or deny- 

1g such injunction will not be dis- 
_turbed by an appellate court unless 
_ the discretion was improvidently exer- 
HEE BE annan v. City of Haverhill, 
120 F.2d 87, affirming 38 F.Supp. 234. 

The denial of an interlocutory injunc- 
ion restraining a city from enforcing 
as against plaintiffs, who were mem- 
bers of a religious sect known as Je- 
_ hovah’s Witnesses and who sold _reli- 
gious literature on city streets, an or- 
_dinance which forbids use.of streets, 
eee by newsboys selling newspapers, 


q 


. 


for purpose of selling any articles or 
for exercise of any business or calling 


§§ 
227; 
‘ivil Rights Act 1871, § 1, 8 U.S.C.A. 
§ 43; U.S.C.A.Const. Amend. 14.—Han- 
nan vy. City of Haverhill, 120 F.2d 87, 
. affirming 88 F.Supp. 234. 
p.C,.Kan. The court should. exert 
is its authority to issue temporary in- 
! , junction with deliberation and sound 
discretion, and the writ should not 
issue unless the right is reasonably ap- 
parent, and not where it is sought 
merely for purpose of delay in en- 
forcement of a statute or administra- 
tive order promulgated under statute. 
ba —Bay Petroleum Corporation v. Cor- 
poration Commission of State of Kan- 
sas, 36 F.Supp. 66. 

D.C.N.Y. The power to issue a tem- 
; porary injunction should be sparingly 
exercised in absence of clear proof of 
right thereto.—Sun Valley Mfg. Co. v. 
Sun Valley Togs, 39 F.Supp. 502. 
\ D.C.Pa. The granting or withhold- 
ing of a preliminary injunction is with- 
‘in the discretion of the court, depend- 
ing on the_ special circumstances of 
each case.—G. F. Heublein & Bro. v. 
Bushmill Wine & Products Co., 39 F. 
Supp. 549. 


Ark. The granting or dissolution of 
a temporary restraining order is with- 
in trial court’s discretion, and _ trial 

court’s action with respect to order 

‘ i will not be disturbed by Supreme Court 

; > unless trial court has abused its discre- 
a tion.— Riggs v. Hill, 144 S.W.2d 26. 

ag Cal. The granting or denial of a 

he! preliminary injunction on a_ verified 

1) complaint, together with oral testimony 
/ or affidavits, even though the evidence 
with respect to the absolute right 
therefor may be conflicting, rests in 
the sound discretion of the trial court, 
and the order may not be interfered 
with on appeal except for an abuse of 
discretion.—People v. Black’s Food 
Store, 105 P.2d 361. 

Cal.App. There is no absolute right 


cv ee CE rie. ‘i o 
to injunctive relief—Thome vy. 
Decteine Cogn AdissP2d 36800 

Fla. 
ing of a restraining order or injunction 
rests in the sound discretion of the 
chancellor.—Clark yv. Kreidt, 108 So., 
Sos 


A chancellor has broad judicial dis- 
cretion in granting, denying, dissolving 
or modifying injunctions and, where 
evidence taken by chancellor in person 
is sufficient to warrant his action, the 
appellate court will not interfere in 
absence of an abuse of discretion.— 
Clark vy. Kreidt, 199 So. 333. ( 

The granting or the withholding of 
a restraining order or injunction rests 
in the sound discretion of the chancel- 
ler.—Clark v. Kreidt, 199 So. 333. 

A chancellor has broad judicial dis- 
eretion in granting, denying, dissolving 
or modifying injunctions and, where 
evidence taken by chancellor in person 
is sufficient to warrant his action, the 
appellate court will not interfere in 
absence of an abuse of discretion.— 
Clark v. Kreidt, 199 So. 333. 

Fla. The granting or continuing of 
an injunction rests in the sound dis- 
cretion of court to be governed by the 
nature of the case.—Daoud vy. City of 
Miami Beach, 199 So. 582. 

Ga. The grant of an interlocutory 
injunction rests in the trial judge’s 
sound discretion, and before the Su- 
preme Court will interfere, an abuse 
of discretion in the granting or refus- 
ing of an injunction must be manifest. 


Code 1938, § 55-108.—Moon v. Clark, 
14 S.H.2d 481. 
Minn. Temporary restraining orders 


or injunctions rest largely upon ju- 
dicial' discretion and should not be 
reversed unless record discloses abuse 
of such discretion.—McFadden Lambert 
Co. v. Winston & Newell Co., 296 N. 
W. 18. 

Minn. The granting or vacating of a 
temporary injunction or restraining or- 
der is within judicial discretion of 
trial court, which will not be reversed 
by Supreme Court except when record 
compels finding that trial court clearly 
abused its discretion.—EKast Lake Drug 
Co. v. Pharmacists and Drug Clerks’ 
Union, Local No. 1358, 298 N.W. 722. 

N.M. Courts of equity exercise a 
sound discretionary power in granting 
or refusing injunction, but such dis- 
eretion is not unlimited._De Soto vy. 
De Jaquez, 106 P.2d 301, 44 N.M. 564, 

N.M. Courts of equity exercise dis- 
eretionary power in the granting of 
their extraordinary remedies, such as 
an injunction.—Hobbs v. Town of Hot 
Springs, 106 P.2d 856, 44 N.M. 592. 


N.Y. An order granting temporary 
injunction lay in the discretion of Spe- 
cial Term and Appellate Division and 
decision thereon was not appealable to 
Court of Appeals.—Walker Memorial 
Baptist Church v. Saunders, 35 N.B.2d 
42, 285 N.Y. 462, reversing 21 N.Y.S. 
2d 512, 259 App.Div. 1010, affirming 
17 N.Y.S.2d 842, 173 Mise. 455, appeal 
denied 22 N.Y.S.2d 462, 259 App.Div. 
1077. Appeal denied. 

Oki. Though mandatory injunctive 
relief generally will not be granted by 
a temporary injunction, it may not 
constitute an abuse of discretion or 
judicial power to grant such relief if 
the need is urgent and the right clear. 
—State ex rel. State Highway Commis- 
sion v. Gillam, 105 P.2d 773. 


Tex.Civ.App. The granting or refus- 
ing of a temporary injunction is with- 
in discretion of trial court, and is not 
reviewable upon appeal, unless it clear- 
ly appears from record that there hag 
been an abuse of such discretion.— 
Borden Co. v. Local No. 183 of Inter- 
national Brotherhood of Teamsters, 
Chauffeurs, Stablemen, and Helpers of 
America, 152 S.W.2d 828, error refused, 

The trial court did not abuse its dis- 
eretion in refusing application of man- 
ufacturer, with whom labor union had 
a labor dispute, for temporary injunc- 
tion restraining union from picketing 
manufacturer’s customers in a certain 
county on ground that injunction, if 
granted, in terms sought, would be so 
vague as to result in confusion for lack 


Honcut 


The granting or the withhold- | 


the evidence. ev. 8 
subd. 1; arts.. ; ! 
subd. 1; art. 7428, subd. 2; Pen.Code, 
1925, arts, 1632, 1634, 1635—Borden 


Brotherhood of Teamsters, Chauffeurs, 
Stablemen, and Helpers of America, 152 
S.W.2d 828, error refused. 

Tex.Civ.App. The granting of a tem- 
porary injunction rested largely in the 
discretion of court.—Mitchell y. City of 


Temple, 152 S.W.2d 1116, error re- 
fused. Rage 
Tex.Civ.App. The granting, refusing 


or dissolving of a temporary injune- 
tion is largely within the sound discre- 
tion of the trial court and will not be 
revised on appeal unless an abuse of 


discretion is apparent.—Iden v. Lip- 
pard, 153 S.Wi2d 642. : 
Wis. Whether court should issue 


temporary restraining order pending 
judgment is a matter resting in_ dis- 
eretion of trial court.—State vy. Benz, 
295 N.W. 779, 236 Wis. 390. 
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D.C.Kan. The court should exert its 
authority. to issue temporary injunc- 
tion with deliberation and sound dis- 
eretion, and the writ should not issue 
unless the right is reasonably appar- 
ent, and not where it is sought merely 
for purpose of delay in enforcement 
of a statute or administrative order 
promulgated under statute.—Bay 
troleum Corporation § v. 
Commission of State of Kansas, 36 F. 
Supp. Ash 

D.C.Mass. A municipal |. ordinance 
which forbids use of streets, except by 


newsboys selling newspapers, for pur- ¢ 


pose of selling any articles or for exer- 


cise of any business or calling. without — 


special permit, as applied to members 
of religious sect known as Jehovah’s 
Witnesses and attempting to sell maga- 
zines explaining tenets of Jehovah’s 
Witnesses, does not violate the Civil 
Rights Act and does not deprive the 
members of the religious sect of consti- 
tutional right to “freedom of speech” 
and ‘“‘freedom of assembly’’ guaranteed. 
by Fourteenth Amendment and, there- 
fore, preliminary injunction restraining 
enforcement of ordinance would not be 
granted. U.S.C.A.Const. Amend. 14.— 
Hannan vy. City of Haverhill, 38 F. 
Supp. 234, affirmed 120 F.2d 87. 


Fla. A writ of injunction is an ex- 
traordinary writ and should not be 
granted lightly but cautiously and 
sparingly, and though the writ may 
be beneficial, it should not be made 
an instrument of oppression and injury. 
Clark v. Kreidt, 199 So. 333. 

N.J.Ch. Equity may refuse tempo- 
rary injunctive relief to a complainant 
who has not frankly and fully divulged 
all important facts and circumstances 
affecting the controversy submitted to 
the court.—Cascade Laundry y. Volk, 
20 A.2d 505, 129 N.J.Hq. 603. : 


Co. v. Local No. 133 of International — 


B15 art. 7426, 


(Pe; . 
Corporation — 


co 


The act declaring a revised public ~ 


policy with regard to injunctive relief 
in controversies involving or growing 
out of a “labor dispute’, and declaring 
that a temporary or permanent injunc- 
tion shall not issue in any case involv- 
ing or growing out of a labor dispute, 
except under certain conditions, was 
applicable in employer’s injunction suit 
to enjoin employees, who were on 
strike, from soliciting business of for- 
mer customers of the employer in al- 
Jeged violation of negative covenants, 
and required denial of preliminary in- 
junction. AS} 2:29-77.1 et .seq., 


2:29-77.3.—Cascade Laundry y, Volk, 
3 


20 A.2d 505, 129 N.J.Eq. 60 

In a controversy involving or grow- 
ing out of a labor dispute or arising 
out of the respective interests of em- 
ployer and employee, a preliminary in- 
Junction will be denied where com- 
plainant does not present a case in ac- 
cordance with the provisions of the 
statute providing that no temporary or 
permanent injunction shall be granted 
in any case involving or growing out 
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business because its employees went on 
a strike, and it advertised that it was 
temporarily unable to serve customers, 
and recommended to its customers that 
they have their, laundry work done by 
other laundries in the general trading 
area, laundry was not entitled to a 
preliminary injunction in suit to re- 
strain its striking employees from so- 
liciting business for another laundry 
doing business in the trading area.— 
Cascade Laundry v. Volk, 20 A.2d 505, 
129 N.J.Eq. 603. 
Plaintiff 


N.Y.App.Div. association, 


even though a party to an existing valid 
- contract respecting employment condi- 


tions with defendant employer, was not 
entitled to an injunction pendente lite 
to restrain defendant employer from 
executing an agreement with defendant 
association covering terms and condi- 
tions of employment for maintenance 
employees of defendant employer, where 
it did not appear that negotiations and 
proposed contract did not relate to 
a period commencing with termination 
of plaintiff association’s contract.— 
Johnson v. Bee Line, 27 N.Y.S.2d 732. 
262 App.Div. 762. 

An action by an association of em- 
ployees to restrain employer from exe- 
ecuting an agreement with another as- 
sociation covering terms and conditions 


of employment involved a “labor dis- 


pute,” within meaning of Civil Practice 
Act, and plaintiff association was not 
entitled to an injunction pendente lite, 
where it failed to comply with pre- 
requisites set forth in Civil Practice 
Act to granting of an injunction. Civil 
Practice Act, § 876-a.—Johnson v. Bee 


wages 27 N.Y.S.2d 732, 262 App.Div. 
N.Y:Sup. Where employer had made 


contract with one union local and other 
local of the same parent labor organiza- 
tion claimed that such agreement was 
fraudulently made and _ picketed em- 
ployer, a “labor dispute’ was involved, 
and employer was not entitled to tem- 
porary injunction without pleading ju- 
risdictional facts specified by statute 
governing injunction in labor disputes. 
Civil Practice Act, § 876-a.—Wishnetzky 
noe Products v. Osman, 27 N.Y.S.2d 
if 

If it appears to court's satisfaction 
that “labor dispute”’ within purview 
of statute governing injunction in labor 
disputes is involved, it may not con- 
sider application for temporary in- 
junction unless plaintiffs have complied 
with conditions precedent set forth in 
such statute, and application must be 
dismissed without prejudice. Civil 
Practice Act, § 876-a—Wishnetzky 
yoo Products v. Osman, 27 N.Y.S.2d 
750. 

N.Y.Sup. Tenants had “adequate 
remedy at Jaw” by suit for damages, 
precluding temporary injunction to 
compel landlord to permit telephone 
wires to be installed by telephone 
workers, where landlord offered to re- 
lease tenants from their leases or to 
transfer them to buildings already 
wired for telephone service.—Bourianoff 
v. Metropolitan Life Ins. Co., 29 N.Y.S. 
2d 50. 

A telephone company had “adequate 
remedy at law’’ for building owner’s 
refusal to permit its workers to install 
wires for tenants, precluding issuance 
of temporary injunction against inter- 
ference with the workers, in view of 
fact that its damage would be mone- 
tary only.—Bourianoff y. Metropolitan 


Life Ins. Co., 29 N.Y.S8.2d 50. 
Tex.Civ.App. Generally, if public 
necessity, public health, and conveni- 


ence outweigh any resulting private in- 
jury, or if granting temporary injunc- 
tion will cause great harm to. the. pub- 
lic, writ will be refused.—Mitchell v. 
City of Temple, 152 S.W.2d 1116, error 
refused, 

Tex.Civ.App. A temporary manda- 
tory injunction will not ordinarily be 
granted if it will change status quo 


129 q. 6 ror 
“Where Jaundry company ceased to do 


D.C.Del. 
formance or for an injunction should 
be refused where terms of alleged oral 
contract are uncertain and incomplete 
and testimony leaves at least sub- 
stantial doubt as to whether any such 
contract was entered into.—Motor 
Parts Co. vy. Bendix Home Appliances, 
36 F.Supp. 649. 

Iowa. An injunction, as an _ inde- 
pendent remedy under statute, may be 
obtained in cases where such relief 
would have been granted in equity 
previous to the adoption of the Code. 


Code 1939, § 12512.—Sinclair Refining 
CouLy, Cole, 294 N.W. 884. 
N.Y.Sup. A court of equity is open 


to employer and employee in a labor 
dispute alike, since mutuality of ob- 
ligation compels a mutuality of rem- 
edy.—J. I. Hass Co. v. McNamara, 21 
N.Y.S.2d 441. 

Okl. An injunction will not issue to 
protect a right not in esse and which 
may never arise, or to restrain an act 
which does not give rise to a cause of 
action.—Sunray Oil Co, v. Cortez Oil 
Co, LIF Pe 2d 792 
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D.C.Kan. The court shoula exert its 
authority to issue temporary injunc- 
tion with deliberation and sound dis- 
cretion, and the writ should not issue 
unless the right is reasonably appar- 
ent, and not where it is sought merely 
for purpose of. delay in enforcement 
of a statute or administrative order 
promulgated under statute—Bay Pe- 
troleum Corporation vy. Poronayon 
Commission of State of Kansas, 36 F 
Supp. 66. 

D.C.N.Y. A preliminary injunction 
should not be granted if there is sub- 
stantial doubt as _ to plaintiff's right 
teh COM -—Ross v. Neuville, 34 H.Supp. 

D.C.N.Y. A temporary injunction 
should not be issued unless the right 
to such relief is  clear.—Harris v. 
Twentieth Century-Fox Film Corpo- 
ration, 35 F.Supp. 153. 

Where District Court could not de- 
termine from oral argument and exam- 
ination of proceeding whether plaintiff 
was author of story which was basis 
for defendant’s motion~ picture film, 
plaintiff would not be granted a tempo- 
rary injunction restraining defendant 


from distributing and exhibiting pic- 


ture, unless plaintiff received screen 
credit as author of original story and 
coauthor of motion picture treatment, 
on ground that defendant’s failure to 
give plaintiff proper screen credit was 
a fraud upon plaintiff—Harris vy. 
Twentieth Century-Fox Film Corpora- 
tion, 35 F.Supp. 153. 

Fla. Enforcement of an_ ordinance 
making it unlawful to stand or go on 
certain city street crossings or inter- 
sections to distribute literature to oc- 
cupants of a motor vehicle at certain 
times or for any other purpose than 
that commonly accorded to the general 
traveling public would not be tempo- 
rarily restrained pending suit for per- 
manent injunction, on ground that it 
violated provision of State Constitu- 
tion that no laws shall be passed to 
restrain. or abridge the liberty of 
speech, or of the press, or the provi- 
sion of the Federal Constitution that 
no state shall make or enforce any law 
which shall abridge the ‘‘privileges or 
immunities’ of citizens of the United 
States. U.S.C.A.Const. Amend. 14, § 1; 
Const.Declaration of Rights, § 13.— 
Stephens y. Stickel, 200 So. 396. 

N.J.Ch. Where complainant alleged 
that defendant caused rival newspaper 
to be delivered to advertisers, em- 
ployees, and stockholders of news- 
paper company in which complainant 
was interested, charging fraud and 
swindling against some of those as- 
sociated with complainant’s newspaper, 
and that defendant tried to make his 
newspaper appear to be complainant’s 
newspaper, and that defendant went to 
advertisers of complainant’s newspa- 
per, and made false charges against its 
president, causing serious effect on 


§ 14 : 
A “decree. for specific per- 
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injunction against tpeabtonee i 
ble mischief, at least until his day in 
court.—Russell v. Russell, 14 A.2d 0. 
127 N.J.Eq, 555. 
N.J.Ch. Chancery Court by ad i 
terim restraint order in suit to enj in a 
the pirating of a laundry’s csutomer 
enforced negative covenant of contra 
of employment whereby defendar 
had agreed not to compete with tl 
laundry, their former employer, if 
one year after termination of empl 
ment.—Vander May vy. Schoone- 
16 A.2d 198, 128 N.J.Eq. 336. % 
N.J.Ch. Where he facts constituti 
the claim of the c_mplainant fo 
liminary injuncti.n are cont 
under oath by the lefendants, the co 
should not_ grant the prelimina 
junction.—Cascade Laundry vy. mA 
A.2d 505, 129 N.J.Eq. 603. 
N.J.Ch. Where right upon w 
complainant bases its claim t 
liminary injunction is unsettle 
matter of law, there must be a d 
thereof.—Board of Health of M« 
Tp. v. Jennings, 18 A.2d 62, 129 1 


H 

Sar avaiiy if facts constituting 
of complainant for preliminary. 
tion are controverted, under oa 
defendant, equity Will not inte ere 
the initial stage of the caus 
of Health of Medford Tp. v. Jen) 
18 A.2d.62,..129.N.3.Hq.) Ot.) 

N.Y.Sup. Restrictive covenant 
viding that for a period of tw 
after expiration of agreement ( 
ant should not engage in competitio 
with plaintiff in a certain area, © 
not unreasonable, and injunction 
dente lite would lie pending 
mination of action to enforce restri 4 
covenant. awicrgire te Syrup Corpor 
tion v. Kaiser, 22 N.Y.S.2d 307. 

Pa.Com.Pl. Note under seal impo: 
consideration, and applicant for | 
junction did not show contra. | 
not ‘appearing clear preliminary inj 
tion refused.—Commonwealth y. Eve 
ett, 85 Luz.L.Reg.Rep. st 


19 te s 
©.C.A.4. Injunction will not lie 
restrain one from doing what he 
not attempting and does not intend t« 
do.—Virginia Electric & Power Co. - 
ear an Labor Relations Board, 115 

C.C.A.Mo. When an injunction 
sought to restrain a continuing injury 
and, after suit is brought, defen 
claims to have abandoned the course. 
conduct complained of, the que 
for the court to determine is whethi 
the illegal conduct has in fact been 
abated or whether the menace to plai - 
tiff’s rights still exists, and if the m¢ 
ace exists an injunction should — 
granted, and, if not, it should be d 
nied, and the’ question is a “question of 
fact” for determination of court at time 
when final decree is entered.—Cham 
pion Spark Plug Co. v. Reich, 121 F.2 
769, modifying 34 F.Supp. 414, appeal — 
dismissed Reich v. Champion — Spark 
Plug Co,, 117 F.2d 1014. 

D.C.Tex. Injunctions will not issue 
to prevent practices which have been 
discontinued and are not reasonably 
likely to recur.—Hughes Tool Co. vy. 
Owen, 39 F.Supp. 656. : 

Cal. A court should not use its 
coercive implements, such as injunc- 
tion, to aid one party in economic 
struggle wherein other party has sub- — 
stantial interest, to further which it is . 
employing means not unlawful in them- 
selves.—McKay v. Retail Automobile 
Salesmen’s Local Union No. 1067, 106 
P.2d 373, prior opinions 89 P.2d’ 426, 
and 90 P.2d 113. 

La. An injunction to restrain owner 
of timber estate from ‘using a steam 
skidder to remove timber would not 
lie, where owner was not engaged in 
the removal of the timber at the time 
the suit was filed, and it was not 
shown that owner would use the steam 
skidder when. it did attempt to remove 
the timber.—Cooley v. Meridian Lum- 
ber’ Co., 197 So. 255, 195 La. 631. 

Mo.App. The right to injunction 
must be predicated upon wrongful 
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some right existing in the plaintiff.— 
Howe v. Standard Oil Co. of Indiana, 
150 S.W.2d 496. : - 
One may not be enjoined from doing 
lawful acts to protect and enforce “his 
‘rights of property simply because in- 
convenience is created to third per- 
sons who.make use of adjoining prop- 
-——s erty, ~+but there must be something 
more, such as injurious invasion of a 
fixed and determined property right, 
or a use creating a discomfort in the 
enjoyment of property which threatens 
_ the health or welfare of the occupant 
- with resultant injury to property, and 
the mere fact that the act injures the 
property for use from a commercial 
standpoint is not sufficient to invoke 
; the aid of a court of equity —Howe v. 
Standard Oil Co. of Indiana, 150 S.W. 
Pe 20496 


oer N.J.Ch. Equity will exercise its re- 
straining powers only where there is 
some threatened injury to a property 
right or right in the nature thereof 
_upon the application of a person who 
_ is threatened with such injurious action 
and is likely to suffer pecuniarily 
- therefrom.—First Camden Nat. Bank & 
Trust Co. v. Wilentz, 19 A.2d 648, 129 
N.J.Eq. 333. 
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‘ - -*p.c.Va. Injunction would lie at in- 
stance of Administrator of the Wage 
and Hour Division of the Department 
f Labor against manufacturer which 
ad been guilty of numerous and con- 
tinuous violations of the [Fair Labor 
Standards Act of 1938 for approxi- 
) . mately 16 months, notwithstanding 
failure to prove any specific serious 
violations of the act subsequent to in- 


in the future. Fair Labor Standards 
m Actiof 1938, 29 -U.8.C.A, §.201 et. seq.— 
Fleming v. Tidewater Optical Co., 35 
F.Supp. 1015. 
— Cal.App. When it appears that 
wrongful acts, which have been com- 
pletely performed, are likely to be re- 
peated or continued injunction against 
performance thereof should  issue.— 
oe Thome v. Honcut Dredging Co., 111 P. 
wo 2d 368; s ( ay 
Ai To authorize issuance of injunction, 
it should appear with reasonable cer- 
tainty that wrongful acts complained 
of will be continued or repeated.— 
Thome v. Honcut Dredging Co., 111 P. 
Pe e2d1 368. 
Cth Cal.App. An injunction lies only to 
prevent threatened injury, and has no 
application to wrongs which have been 
completed, and hence action to enjoin 
city from revoking permit to drill oil 
weil within city limits could not be 
maintained several months after permit 
had been revoked.—Vincent Petroleum 
Ps Se raton vi Culver City, 111 P.2d 


‘ Ga. Where there are frequent acts 
of trespass, accompanied with threats 
to continue, or the circumstances in- 
dicate that the trespasses will recur 
from day to day, cutting of timber 
may be enjoined, but a mere apprehen- 
sion of injury will not authorize is- 
suance of injunction, if no facts are 
alleged to show that the apprehended 
injury would be irreparable in dam- 
ages. Code 1933, § 55-104.—Slaughter 
vy. Land, 9 S.H.2d 754, 190 Ga. 491. 
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Mass. Where master found that 
= wife had not attempted to re-enter 
a husband’s store to take possession 

thereof or to interfere with conduct 


of business since husband took pos- 
ii 


ws : 3 oy ety 
s and injurious invasion by defendant of 


Phipps, 


session on certain date 
nothing in master’s report 
any intended interference 
on part of wife, 
and inappropriate to enjoin wife from 
doing that which she had not been 
doing and which master had not found 
she intended to do thereafter.—Franz 
v. Franz, 32 N.H.2d 205, 308 Mass, 262. 
Miss. Whether an injunction will is- 
sue to enjoin acts abandoned by de- 
fendant since institution of suit is dis- 
cretionary.—State ex rel. Whall v. Saen- 
ger Theatres Corporation, 200 So. 442. 
To warrant the refusal of an injunc- 
tion because defendant, since action 
was instituted, has ceased to engage in 
the act sought to be enjoined, proof 
must be made that the abandonment is 
in good faith and permanent.—State 
ex rel. Whall v. Saenger Theatres Cor- 
poration, 200 So. 442. ? 
N.J.Ch. A court will not grant in- 
junction merely to allay fears and ap- 
prehensions of individuals.—Scott _v. 
TP uuonGcicy; 18 A.2d 617, 129 N.J.Eq. 


N.J.Ch. A preliminary injunction 
will never be ordered unless from the 
pressure of urgent necessity, and the 
threatened damage must be in an equi- 
table point of view, of an irreparable 
character.—Cascade Laundry v. Volk, 
20 A.2d 505, 129 N.J.Eq. 603. 

Okl. A complainant igs not entitled 
to an injunction where the alleged 
damage is merely nominal, theoretical, 
or speculative.—Sunray Oil Co. v. Cor- 
tez Oil Co., 112 P.2d 792. 

A complainant is not entitled to an 
injunction because injury may possibly 
result from the acts sought to be pre- 


vented, but there must be a reasonable 


probability that the injury will be 
done if no injunction is granted, and 
not a mere fear or apprehension of in- 
jury.—Sunray Oil Co. v. Cortez Oil Co., 
igre oe, 

Pa.Super. An injunction is a_ drastic 
remedy the use of which should be re- 
stricted except upon clear and con- 
vincing testimony of an intended or 
threatened injury.—Brown v. Lehman, 
15 A.2d 613, 141 Pa.Super. 467. 

§ 24 

D.C.Md. An injunction will not be 
issued where wrong complained of has 
fully and definitely terminated before 
institution of the suit and where cir- 
cumstances are such that chancellor is 
convinced from proof there is no like- 
lihood of a _repetition—Fleming v. 
35 F.Supp. 627. 
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§ 29 

D.C.Va. Injunction would lie at in- 
stance of Administrator of the Wage 
and Hour Division of the Department 
of Labor against manufacturer which 
had been guilty of numerous and con- 
tinuous violations of the Fair Labor 
Standards Act of 1938 for approxi- 
mately 16 months, notwithstanding 
failure to prove any specific serious 
violations of .the act subsequent to in- 
vestigation and notwithstanding strong 
professions by manufacturer of inten- 
tion to observe provisions of the act 
in the future. Fair Labor Standards 
Act of 1938, 29 U.S.C.A. § 201 et seq. 
—Fleming v. Tidewater Optical Co., 35 
F.Supp. 1015. 


Ind.App. One who owes an amount 
secured by valid lien cannot avail him- 
self of a mere irregularity or neglect of 
forms to shield himself by the extraor- 
dinary writ of injunction.—Asher vy. 
Everly, 32 N.B.2d 744, 

A lien debtor seeking the extraordi- 
nary writ of injunction must have 
some substantial equity to protect.— 
Asher v. Everly, 32 N.E.2d 744, 

Okl. A complainant is not entitled 
to an injunction where the alleged 
damage is merely nominal, theoretical, 
or speculative.—Sunray Oil Co. v. Cor- 
tez ‘Oil Co. 71125 P) 202.792. 

Generally, a complainant, to be en- 
titled to an injunction, must establish 
as against the defendant an actual sub- 
stantial injury.—Sunray Oil Co. y. Cor- 
tez Oil Co., 112 P.2d 792: 

§ 30 

Neb. A court of equity may not in- 
terfere by injunction unless the facts 
averred in the petition and established 


was Db; 

t to show i 
therewith 

it was unnecessary 


ich he 
law.—Golden vy. p } 
356. ‘ | 
injunction should issue, an injury is 
said to be an “irreparable injury’ 
when it cannot be adequately com- 
pensated in damages or when there 
exists no pecuniary standard for meas- 
uring damages, and inadequacy of 
damage results from the nature of de- 
fendant’s acts or the nature of the 
right or property which complainant 
is entitled to enjoy peaceably.—Mil- 
Jer’s, Inc., v. Journeymen Tailors Un- 
ion Local No. 195, 15 A.2d 822, affirm- 
ed Miller’s, Ine., v. Journeymen Tailors 
Union: Local No. 195 of Amalgamated 
Clothing Workers of America, 15 A.2d 
824, 128 N.J.Eq. 162. 
§ 37 } 

D.C.Cal. A remedy, the invocation of 
which entails as a consequence prose- 
cution of persons pursuing it, is. no 
“remedy”? such as to preclude granting 
injunction.—Birch v. McColgan, 39 F. 
Sunp. 358. ; 

Miss. The test of jurisdiction of a 
court of equity to issue an injunction is 
absence of legal or other remedy by 
which the complaining party might ob- 
tain the full relief which the facts may 
warrant.—Madison County v. Mississip- 
Seas Highway Commission, 198 So. 


Mo.App. Generally, an injunction 
will not be awarded where there is an 
adequate remedy of law by ejectment, 
replevin, trespass, forcible entry and 
detainer, proceeding to establish boun- 
daries or an action for damages.— 
Walker v. Norris, 145 S.W.2d 972. 

Neb. A court of equity may not in- 
terfere by injunction unless the facts 
averred in the petition and established 
by proof or admission show that if 
the injunction is denied the complain- 
ant will suffer an irreparable injury for 
which he has no adequate remedy at 
eprmanlaey v. Bartholomew, 299 N.W. 


Wash. A local union was not enti- 
tled to injunction restraining interna- 
tional union from interfering with lo- 
cal union’s rights where, notwithstand- 
ing local union’s contention that inter- 
national union was attempting to com- 
pel local union to join district council 
which was illegally formed, local union 
was in fact a member of council and 
had waived right to question legality 
of council’s formation, and local union 
had failed to exhaust remedies before 
executive boards of council and inter- 
national union.—Constantino v. More- 
schi, 115 P.2d 955. 

§ 39 : 

N.Y.Sup. A motion for .a temporary 
injunction restraining enforcement of 
city ordinance against distribution of 
handbills, made by person who had 
been arrested for violation of ordinance 
and by one who was threatened with 
arrest, would be denied in view of 
other remedies at law and the statute. 


regulating the issuance. of injunctions. 


in labor disputes. Civil. Practice <Act, 
§ 876-a, Laws 1935, c. 477, § 1; Penal 
Law, 854.—Hstey v. Coleman, 21 N. 
Y.S.2d 829, 174 Mise. 780. 


N.¥.Sup. Where a clear case is pre- 
sented, injunction will 
but an 


employment, injunction pen- 


dente lite will not be granted where. 


the provisions of the contract are un- 
duly harsh, unreasonable or inequita- 
ble.-—Rudolph Bros. v. Greulick, 21 N. 
Y.S.2d 971, 

A contract by which an optometrist 
agreed that during term of employ- 
ment or for one year thereafter he 


would not directly or indirectly engage . 


in any business competing with em- 
ployer or any of its related corpora- 
tions within a certain radius of any 
munfcipality where employer was op- 
erating a store, could not be enforced 


by an injunction pendente lite where 


Lenn ot coon tags appeared unreason- 
able.—Rudolp ros. vy. Greulick 
N.Y.S8.2d 971. SE 


N.J.Ch. In determining whether an 


ols LOY lie to enforce. 
restrictive provisions of a contract of~- 


ey myst 


i 
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_Miss. Where the established distine- 
tions between common-law and equity 
jurisdiction are observed, ‘‘injunction” 
and “mandamus” are not correlative 
remedies.—Madison County yv. Missis- 
sippi State Highway Commission, 198 
So. 284. 

Pa.Com.Pl. It would seem that in 
case of a refusal of a license to an ap- 
plicant or a refusal to approve a school 
of chiropractic, the remedy would be 
by mandamus and not in equity.—Penn- 
sylvania Chiropractor’s Ass’n y. State 
AR of Medical Education, 50 Dauph. 


. 
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Md. When the objection of violation 
of property rights in violation of feder- 
al and state constitutions is raised in 
an effort to circumvent the provisions 
of laws designed to promote and pro- 
tect the public interest, equity will not 
aid the attempt by affording extraordi- 
nary remedy of injunction. U.S.C.A 
Const. Amend. 14; Const.Declaration of 
Rights, art. 23—Howard Sports Daily 
y. Weller, 18 A.2d 210. 

Pa.Com.Pl. A bill seeking a manda- 
tory injunction requiring defendants to 
remove a garage erected by them ona 
part of a vacated township street was 
dismissed, where other owners on the 
same street had similar garages op- 
posite their frontages, and the offend- 
ing garage did not extend over the 
curb line nor had plaintiffs suffered any 
inconvenience or injury as a result of 
its erection.—Wieczko vy. Majszak, 89 
P.L.S. 114 

52 


D.C.N.H Where injunction suit went 
to hearing on its merits without objec- 
tions being raised by counsel, question 
of preliminary injunction was waived. 


—Leiby v. City of Manchester, 33 F. 
Supp. 842. 

§ 5234) _ rs 

C.C.A.N.Y. Where suit to restrain 


defendants from circulating to the 
trade warnings that complainant was 
infringing a design patent for hat for 
women had only been at issue for 
about six months at time when com- 
plainant moved for summary judgment 
and for preliminary injunction, the mo- 
tions could not be denied on ground 
of “laches.”’—Betmar Hats v. 
America Hats, 116 F.2d 956. 

D.C.Pa. Where delay results in a sit- 
uation inequitable to alter, equity will 
not enjoin its continuance if its origin 
was innocent.—J. A. Dougherty’s Sons, 
Distillers, v. Kasko Distillers Products 
Corporation, 35 F.Supp. 561. A 

Ga. The doctrine of ‘laches’, equi- 
table in nature and origin, concerns 
itself with situation of petitioner seek- 
ing equity and not with infirmities of 
legal process sought to be arrested.— 
Wright yv. City of Metter, 14 S.E.2d 
443. 


oung 


Ky. Where qualified applicant rec- 
ommended as teacher by superintendent 
waited seven’months after rejection by 
county board and appointment of an- 
other teacher before bringing suit to 
enjoin substituted teacher from receiy- 
ing further salary payments and to 
recover salary paid her, such delay did 
not sustain defense of ‘estoppel by 
laches”, where substituted teacher was 
not induced to accept position by any 
act or word of plaintiff, nor was she 
misled by her silence.—Wisdom’s Adm’r 
v. Sims, 144 S.W.2d 232, 284 Ky. 268. 

Mich. Whether there has been a 
waiver of a restrictive covenant and 
whether those seeking to enforce the 
covenant are guilty of laches are ques- 


tions to be determined on_the_ facts 
of each ease presented.—Grandmont 
Imp. Ass’n yv. Liquor Control Com- 


mission, 293 N.W. 744, 294 Mich, 541. 

Owners of property in subdivision 
wherein there was a restriction against 
using buildings for manufacture or 
sale of liquor did not waive enforce- 
ment of restriction and were not guilty 
of “laches” in connection therewith as 
against holder of license permitting 
sale of liquor in packages for consump- 
tion off premises, where bill for injunc- 
tive relief was filed on December 6, 
1938, holder had held her license since 
June, 1937, and had spent nothing in 
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connection with premises for conduct- 
ing sale of liquor, premises were oc- 
cupied under a lease which had about 
two years to run, and holder had been 
requested in 1937 to comply with re- 
striction.—_Grandmont Imp. Ass’n __v. 
Liquor Control Commission, 293 N.W. 
744, 294 Mich. 541. 

Minn. Where tourist cabins were 
built on lots in 1936, and person who 
then owned adjoining lots conveyed 
such adjoining lots to her daughter in 
January, 1937, and daughter had full 
knowledge that erection of cabins was 
violation of restriction on use of prop- 
erty for purpose other than as a place 
of residence, daughter’s cause of ac- 
tion to enjoin use of lots as tourist 
camp was barred by ‘“‘laches’’ consist- 
ing of her failure to institute injunc- 
tion proceedings until almost two 
years after completion of construction 
of cabins.—Cantieny v. Boze, 296 N.W. 


491. 

Mo. Where defendant purchased 
property in November, 1938, by deed 
reciting that property was subject to a 
restriction restricting its use to resi- 
dential purposes, and in June 1939, de- 
fendant leased property to codefend- 
ants who opened a restaurant thereon 
on July 9, and plaintiffs, as neighbor- 
ing property owners, commenced action 
to enjoin violation of restrictions on 
August 23, and there was no evidence 
that defendants had relied upon fact 
that dwelling on defendants’ land had 
been previously used as a tearoom al- 
legedly without objection by plaintiffs, 
plaintiffs were not barred by “laches’’ 
or “estoppel” from maintaining the ac- 
tion.—Hall vy. Koehler, 148 S.W.2d 489. 

N.J. Where complainant on Septem- 
ber 7 advised defendants that he had 
been informed that they intended to 
purchase property and violate restric- 
tive covenant by conducting a room- 
ing house, and that a suit for injune- 
tion would be filed against them, but 
defendants nevertheless purchased the 
property with full knowledge of the 
restrictions and that all other proper- 
ty owners were occupying their prop- 
erties in conformity with the restric- 
tive covenant, and claimant filed suit 
to enjoin violation of the covenant on 
November 13, he was not guilty of 
“laches” which would bar him from 
relief.—Rosenblatt v. Levin, 18 A.2d 
267, 129 N.J.Eq. 103, affirming 12 A.2d 
627, 127 N.J.Eq. 207. 

N.Y¥.Sup. Where optical company 
through its state-wide activities, ad- 
vertising and years of operation built 
up a reputation and good will, provi- 
sion of employment contract by which 
optometrist agreed for one year after 
termination of employment not to so- 
licit customers of the employer would 
be enforced by injunction pendente 
lite in suit to enforce restrictive pro- 
visions of employment contract, since 
it would be inequitable to permit the 
optometrist on termination of employ- 
ment to reap for himself the benefits 
of the relationship which he had en- 
joyed and to take employer’s customers 
through a knowledge of their identity. 
gained by him as an employee.— 
Rudolph Bros. v. Greulick, 21 N.Y.S.2d 
971 


rate 

Okl. Where a city ordinance prohib- 
its the erection and use of buildings in 
violation of prescribed uses within 
zones, the use of a building in viola- 
tion thereof may be enjoined, though 
no effort was made to enjoin the erec- 
tion of the building.—Howard v. Ma- 
honey, 106 P.2d 267. 

Pa. An unexplained delay in filing 
of bill by purchaser against vendors 
to enjoin vendors from. purchasing a 
mortgage on the realty sold and to ob- 
tain the realty by foreclosure, and for 
relief from foreclosure under statute, 
until 13 years after making settlement 
for the realty, was such “‘laches’’, ap- 
parent on the face of the bill, as to 
bar any rights in equity which might 
otherwise have existed. 12 P.S. § 2214 
et seq.—Herriman y. Wilson, 18 A.2d 
670, 341 Pa. 126. 

Pa.Com.Pl. Plaintiffs were guilty of 
laches, where they did not file their 
bill in equity until after the garage had 
been built more than two years but had 
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complained and objected to the issu- 
ance of the permit nor had they ¢om- 
plained or objected personally to de- 
fendants about erecting said garage, as 
finally located, either before or during 
the process of its construction.—Wiecz- 
ko v. Majszak, 89 P.L.J. 114. 

Tex.Civ.App. A_ railroad engineer’s 
suit to restrain interference with his 
seniority rights was not barred by 
lapse of time, where violation of his 
rights occurred less than two years 
prior to filing of suit, and, although 
ten years had elapsed since agreement 
fixing seniority rights on merger of 
railroads had been entered into, en- 
gineer was not a party to agreement 
or entitled to the benefits thereof.— 
Fine y. Pratt, as S.W.2d 308. 
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La.App. Where plaintiff in suit to 
prevent sale of his property under a 
writ is aware of grounds for injunc- 
tion other than those set up in his pe- 
tition, he cannot, in a subsequent suit 
filed for the same purpose, avail him- 
self of the grounds of which he had 
knowledge at the time of filing the first 
suit.—Cooper v. Federal Land Bank of 
New Orleans, 197 So. 822. 
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Cal.App. A party injured by anoth- 
er’s wrongful act, which has been fully 
performed, must ordinarily seek re- 
dress in action for damages, rather 
than suit for injunction—Thome vy. 
Honcut Dredging Co., 111 P.2d 368. 

Mich. A suit to enjoin former em- 
ployees from engaging in a competing 
business for six months after termina- 
tion of their employment with plaintiff 
was “moot” even if the alleged employ- 
ment contract was not void as against 
public policy, where more than six 
months had elapsed since termination 
of defendants’ employment. Comp. 
Laws 1929, §§ 16667, 16672.—Wedin 
Yea piner hols 298 N.W. 488, 298 Mich. 

N.Y.Sup. In stockholder’s derivative 
action for damages and to enjoin con- 
ducting of a World’s Fair exhibition 
in competition with corporation’s ex- 
hibition in yiolation of contract, cor- 
poration which was unable to meet 
obligations at time of alleged breach 
was nevertheless not “insolvent”? with- 
in meaning of contract provision ter- 
minating the contract upon bankruptcy 
or insolvency of corporation, and cor- 
poration was, therefore, entitled to 
damages; but, where subsequent to 
filing of action corporation was declared 
bankrupt and its exhibition.closed, in- 
junction against the competing exhibi- 
tion would be denied on ground injune- 
tion would serve no useful purpose.— 
Greenebaum v. Ripley, 22 N.Y.S.2d 385. 

N.Y.Sup. Where real relief sought 
by plaintiff in an action for an injunc- 
tion against unlawful picketing was to 
require defendant union to cease dis- 
playing signs representing to public 
that a strike existed, when such was 
not the fact, and defendant union dis- 
continued displaying objectionable 
signs before parties went to trial, con- 


troversy had become ‘moot.’’ Civil 
Practice Act, § 876-a.—Brook-Maid 
Hes Co. v. Goldberg, 24 N.Y.S.2d 
N.Y.Sup. Whether or not existence 


of controversy between different local 
unions, which were members of the 
same parent labor organization, as to 
whether meat cutters employed in 
stores of chain grocery company consti- 
tuted a separate craft and as to proper 
geographical unit for collective bargain- 
ing purposes, would warrant institution 
of action by employer for declaratory 
judgment as to validity of State Labor 
Relations Board’s decision directing 
election to determine bargaining repre- 
sentative of employees on theory that 
board had violated express prohibition 
of statute against investigating contro- 
versies between members of the same 
parent labor organization, no such 
basis for enjoining the holding of elec- 
tion directed by board existed where 
the local unions entered into a stipula- 
tion terminating such controversies as 
between themselves. Labor . Law, § 
705, subd, 3.—Great Atlantic & Pacific 
Tea Co. v. Boland, 25 N.Y.S.2d 617. 
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Pa.Com.Pl. Where the primary rem- 


the ease is not disposed of until May 

81, 1940, the bill will be dismissed and 
the surety in the injunction bond re- 
leased of further liability for the rea- 
gon that the question has become moot, 
_ —Wright v. Eagan, 22 Erie 231. 

_ -Pa.Com.P1. Assuming that plaintiff’s 
pill for injunction sets out correct 
source and chains of the titles of plain- 
iffs and defendants, and dedication of 
streets from original owner from whom 
-poth parties derived title, there is no 
such dispute of title at such stage of 
the case as to bar equity jurisdiction.— 

r y. School Dist. Borough of 
, 34 Luz.L.Reg.Rep. 210. _ 
The benefits to be gained 
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_N.Y.Sup. In view of widespread 
unemployment, it would necessitate a 
circum- 


22 

45. 
mee An injunction will be 
withheld ag oppressive when the in- 
jury is not serious or substantial, and 


restraining the acts complained 
ld subject the other party to great 
nvenience and loss.—Bourianoff v. 
ropolitan Life Ins. Co., 29 N.Y.S.2d 


‘If protection of a legal right would 
o plaintiff but comparatively little 
good and would produce great public 
or private hardship, equity will with- 
hold its hand and remit plaintiff \ to 
s legal rights and remedies.—Bouri- 
oh Poteeconolitan Life Ins. Co., 29 


§ 65 
A telephone company and 


lord to permit installation of telephone 
wires, even if landlord was under im- 
d obligation to permit the wiring, 
injunction would 


and denial of injunction would not 
work irreparable hardship.—Bourianoft 
-y. Metropolitan Life Ins. Co., 29 N.Y.S. 
2d 50. 


- Denial of motion for temporary in- 
- junction compelling building owner to 
permit telephone workers to install tel- 

-ephone wires would not compel tele- 
phone company to permit building 
owner’s employees to do the work, and 


buildings except through its own em- 
ployees.—Bourianoff v. Metropolitan 
Life Ins. Co., 29 eat 50. 


6 

N.Y.Sup. If protection of a legal 
right would do plaintiff but compara- 
tively little good and would produce 
great public or private hardship, eq- 
uity will withhold its hand and remit 
plaintiff to his legal rights and reme- 
- dies.—Bourianoff v. Metropolitan Life 

Ins. Co., 29 N.Y.S.2d 50. 
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Ark. Where there was no allegation 
in complaint against lieutenant-gover- 
nor individually, in action to restrain 
him from determining by lot which 
senators should hold a four-year term 
and which senators should hold a two- 
year term, decree restraining him in- 
dividually was erroneous. Const. 
Amend, No. 23, §§ 1-6.—Bailey v. Ab- 
’ ington, 148 S.W.2d 176. 

ry N.J.Ch. Chancery Court by ad inter- 
im restraint order in suit to enjoin 
the pirating of a laundry’s customers 
) enforced negative covenant of contract 
4 of employment, whereby employees had 
agreed not to compete with the laun- 
dry, their former employer, for one 


company would be free to refuse to in-. 
stall telephone facilities in completed’ 


year after termination of their 
ployment, even as to defendant. 
had not been in laundry’s employ dur 
ing preceding year, where such de- 
fendant had acted in concert with other 
former employees of laundry in form- 
ing a corporation to gompete with the 
laundry.—Vander May v. Schoone-Jon- 
gen, 16 A.2d 198, oe N.J.Eq. 336. 
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©.C.A.N.Y. Where defendants did 
not seek to have their design patent 
for hat for women adjudicated in suit 
to obtain injunction and damages for 
infringement, but repeatedly issued 
circulars to the trade warning custom- 
ers that complainant had infringed the 
design patent, complainant was en- 
titled to an injunction pendente lite 
restraining defendants from circulating 
to the trade warnings that complainant 
was infringing the patent, since failure 
to assert their rights in customary way 
indicated lack of good faith on_ part 
of defendants.—Betmar Hats v. Young 
America Hats, 116 F.2d 956. ; 

D.C.La. Where decree and summary 
judgment in interpleader action would 
dispose of all issues between the par- 
ties, complainant’s motion for injunc- 
tion to restrain defendants from com- 
mencing, continuing or prosecuting any 
action against the eomplainant pending 
disposition of interpleader action would 
be denied. Rules of Civil Procedure 
for District Courts, rule 56, 28 U.S.C. 
A. following section 723¢c.—Helis vy. 
Vallee, 34 F.Supp. 467. 

D.C.Pa. A preliminary injunction 
should .be issued only when proof is 
clear or undisputed or where withhold- 
ing the preliminary injunction clearly 
would be more damaging to the movy- 
ing party than to the defendant in the 
motion.—G. F. Heublein & Bro. v. 
Bushmill Wine & Products Co., 39 F. 
Supp. 549. 

_Ga, Granting interlocutory injunc- 
tion against permitting livestock to 
run at large in violation of stock law 
adopted by recent election was not 
error. Code 19338, §§ 62-501, 62-502. 
—Kimsey v. Mickel, 12 S.0.2d 567, 191 
Ga. 158. 

Ga. There being no provision of law 
authorizing a judge of Superior Court 
to set aside an award of Industrial 
Board on ground of newly discovered 
evicence, it is not erroneous for a court 
of equity to refuse to enjoin prosecu- 
tion of an appeal from award and to 
decline to remand case to Board with 
direction that the Board hear evidence 
upon contentions of insurer that award 
was procured by fraud, and then con- 
sider and pass on all questions of law 
and fact for decision in the case, the 
record not presenting a case where in- 
surer was seeking to show, on hearing 
of appeal, that award was obtained by 
fraud, and asking court to set award 
aside on such ground. Code 1933, §§ 
37-103, 114-107, 114-112, 114-710,— 
Liberty Mut. Ins. Co. v. Ragan, 14 S. 
E.2d 88, 191 Ga. 811. 

Ga. As statutory provision that 
county commissioners’ judgment or or- 
der against tax collector cited to ac- 
count shall be conclusive, unless ap- 


peal is taken as therein provided, is. 


so indefinite and uncertain or incom- 
plete as to be nugatory and unenforce- 
able, in absence of provision by stat- 
ute for appeal, such order or judg- 
ment would not be judicial determina- 
tion reviewable by certiorari, so that 
collector’s right to appear and be heard 
before board in response to citation 
would not constitute remedy at law ex- 
cluding equitable jurisdiction to en- 
join. commissioners from proceeding 
further under citation. Laws 1933, pp. 
85-87, § 9(a,.¢, e).—Bibb County vy. 
Winslett, 14 S.E.2d 108, 191 Ga. 860. 

Mich. A suit could not be. main- 
tained in equity to restrain former em- 
ployees from commencing an action 
against plaintiff on an alleged claim for 
back wages, since an action for moneys 
due cannot be enjoined and thereby 
force claimant into a court of equity. 
—Wedin y. Atherholt, 298 N.W. 483 
298 Mich, 142. 4 

N.J.Ch. A preliminary injunction 
would be granted to an employer to 
restrain picketing of its place of busi- 


1O- 


standing complete an 
nials of employer’s 
view of all circums de: 
did not carry conviction.— ; 
v. Truck Drivers’ & Helpers’. U: on, 
Local No. 676, 14 A.2d 262, 127 NJ. 


Eq. 514. i ; 
Where employer had work- 


N.J.Ch. 
men’s compensation policy issued to it 
by insurance company under New Jer- 
sey plan for granting of workmen’s. 
compensation insurance to employers 
unable to secure it for themselves, and 
company gave employer a ten days’ 
cancellation notice on ground of al- 
leged nonpayment of premium, pre- 
liminary injunction would be granted 
enjoining company from claiming that 
policy became void on day named in 
cancellation notice or thereafter pend- 
ing suit to ascertain amount of premi- 
um legally payable. N.J.S.A. 34:15-70 


et seq., 34:15-77 to 34:15-79, 34:15-81, | 


34:15-88 to 34:15-90.—Magna_ Mfg. 
Co. y. Altna Casualty & Surety Co., 13 
A.2d 565, 129 N.J.Eq. 142. 

N.Y.Sup. The use of the words 
“Blue Star’? in heavy black ink, with 
the word “White” in white ink under- 
neath and between the words ‘‘Blue’” 
and “Star”, by former partner organ- 
izing corporation conducting travel 
service bureau under trade name “Blue 
White Star Travel Service”, was viola- 
tive of contract dissolving partnership 
conducting “Blue Star Travel Service” 
and prohibiting either partner from 
using words “Blue Star’ in any new 
business venture, and would be_en- 
cee pending trial.Dubert y. Blue 
we Star Travel Service, 21 N.Y.8.2d 

N.Y.Sup. Injunction pendente _ lite 
would lie at instance of professional 
football club to restrain players from 
breaching provisions in contracts 
against playing for any other club, 
and to restrain competing club from 


procuring such ‘breaches of contracts, — 


conditioned upon continued perform- 
ance by plaintiff club of the contracts 
with the players.—Long Island Amer- 
ican. Ass’n Football Club vy. Manrodt, 
23 N.Y.S.2d 858. 


N.¥.Sup. Where the State Labor 
Relations Board made an order direct- 
ing an election to be held by plain- 
tiffs’ employees to designate whether 
they desired to be represented for col- 
lective bargaining by a certain local 
union or by defendant unions, or by 
none of those organizations, and an 
order certifying that a certain organi- 
zation had been selected as representa- 
tive for collective bargaining, and that 
such local was the exclusive repre- 
sentative for collective bargaining, and 
plaintiffs complied with the orders, and 
no hearing on the merits of defendants’ 
charges of unfair labor practices on 
the part of the plaintiffs had been 
held, plaintiffs were entitled to enjoin 
the defendants temporarily from pick- 
eting.—Florsheim Shoe Co. v. Retail 
Shoe Saiesmen’s Union of Brooklyn and 
Queens Local’ 287, 24 N.Y.S.2d 923. 

Tex.Civ.App. A preliminary manda- 
tory injunction will issue to prevent 
continuing injury by willful and un- 
lawful invasion of plaintiff's rights, 
where full and adequate relief at law 
is not afforded.cMcMurrey Refining 
Co, v. State, 149 S.W.2d 276, error re- 
fused. 

Where status quo is not condition of 
rest, but of action, and condition of 
rest will inflict irreparable injury on 
one appealing to equity court for pro- 
tection therefrom, mandatory prelimin- 
ary injunction will be issued before 
case is heard on its merits.—McMur- 
rey Refining Co. v. State, 149 S.W.2d 
276, error refused. 
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D.C.N.Y. Plaintiffs in patent in- 
fringement action would be restrained 
from bringing other actions for alleged 
infringement, except against those ac- 
tually manufacturing alleged infring- 
ing devices, and from addressing cir- 
culars and communications to manufae- 
turers’ customers about the litigation, 
pending determination of action or a 
similar action pending in another 
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ing the action.—Thomas French & Sons 


_v. Carleton Venetian Blind Co., 34 F. 


Supp. 850. 

D.C.W.Va. Courts of equity have in- 
herent jurisdiction to restrain the 
prosecution of an action at law where 
such prosecution would result in an 
unfair advantage to party seeking to 
maintain action at law.—Baltimore & 
0. Co. v. Clem, 36 F.Supp. 703. 

Fla. Equity will not interfere with 
proceedings in law action unless ma- 
chinery of law court is found inade- 
quate—Proodian vy. Plymouth Citrus 
Sr OWeRs Ass’n, 197 So. 640, 143 Fla. 


Ga. A court of equity will enter- 


. tain application to enjoin a suit which 


is filed in the city court where it is 
made to appear that defendant in such 
suit has such rights in subject matter 
of litigation as require application of 
equitable remedies for the grant of 


full relief, and equity will grant an 


injunction and cause the parties to 
litigate in that court where full relief 
ean be granted. Const. art. 6, § 4, 
par. 1.—Crummey v. Crummey, 10 § 
E.2d 859, 190 Ga. 774. 

Defense, in city court action involv- 
ing title to land and establishment of 
equitable title by reason of trust aris- 
ing from alleged furnishing of pur- 
chase money for land purchased by 
defendant’s deceased husband, raised 
questions determinable only in superior 
court, and petition to enjoin the city 
eourt proceeding was not subject to 
demurrer on ground that it failed to 
show ground of equitable jurisdiction. 
Const. art. 6, § 4, par. 1—Crummey v. 
Crummey, 10 S.E.2d 859, 190 Ga. 774. 
; 93. 


Fla. Equity would not enjoin fruit 
growers association from setting up a 
plea of set-off, based on failure of 
member to sell fruit grown to associa- 
tion as provided in contract, in action 
by member to recover money evVi- 
denced by certificates which represent- 
ed a “pro rata equity’ in difference 
between estimated and actual cost of 
operating co-operative packing house 
of association, where it appeared that 
machinery of law court was sufficient 
to adjudicate any defense member 
might have to plea of set-off. Comp. 
Gen.Laws 1927, § 4302.—Proodian_ v. 
Plymouth Citrus Growers Ass’n, 197 
So. 540, 143 Fla. 788. 2 

N.J. Court of Chancery, which on 
motion of defendant fixed amount of 
deficiency due under bond and mort- 
gage, had jurisdiction to restrain by 
injunction the presentation of the 
same issue to a law court for adjudica- 
tion.—Hurbanis v. Schultz, 15 A.2d 
886, 128 N.J.Eq. 215, reversing 6 A.2d 
402, 126 N.J.Eq. 95. 


Neb. Where policyholders of a mu- 
tual life insurance company instituted 
suit against the company and officers 
and directors thereof, to require the 
officers and directors to account for al- 
leged misappropriated insurance funds 
in which the: policyholders had an in- 
terest and to recover judgment against 
the wrongdoers therefor, the alleged 
bad faith of the policyholders in insti- 
tuting such suit for the purpose of 
harassing, annoying, and damaging 
the company did not warrant issuance 
of a permanent injunction at the suit 
of the insurance company.—Pathfinder 
Life Ins. Co. v. Livingston, 299 N.W. 
537. 
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Ohio App. Where husband and wife 
brought action against motorist for 
injuries sustained by wife in automo- 
bile accident, motorist’s insurer could 
not maintain action for specific per- 
formance of an alleged compromise 
agreement between the motorist and the 
husband and wife, nor action to re- 


‘ 


against the motorist. — 


adequate in 
that the settlement could 
a defense in the action 
Gen.Code, § 
One v, SMe- 
Ohio App. 


Ohio App. In view of statute pro- 
viding that a defendant may set forth 
in his answer as many grounds of de- 
fense, counterclaim, and set-off as he 
may have, an action would not lie to 
enjoin the prosecution of another ac- 
tion in the same court, on ground that 
the other action was a vexatious at- 
tempt to relitigate issues already final- 
ly determined, since under the statute a 
claim of Tes judicata could be asserted, 
and an injunction against future liti- 
gation secured, Gen.Code, § 11315.— 
O’Brien v. Norwood, 29 N.H.2d 635, 65 
Ohio App. 269. 

Pa. BHquity did not have jurisdiction 
to enjoin prosecution of beneficiary’s 
action at law against insurer to recover 
proceeds of life policies, where insurer 
could set up in action at law any 
defense, whether arising from alleged 
murder of insured by beneficiary, or 
beneficiary’s guilty plea of manslaugh- 
ter, or circumstances relied upon to 
relieve insurer from liability for double 
indemnity.—Prudential Ins. Co. _ of 
America v. Moore, 14 A.2d 277, 339 
Pay: 

_An insurer’s apprehension of other 
actions on life policies did not give 
equity jurisdiction to enjoin prosecu- 
tion of beneficiary’s action at law on 
policies, and to enter decree that in- 
Surer was not liable on double in- 
demnity clauses. of policies, and _ to 
permit interpleader to be framed to 
determine who was entitled to pro- 
ceeds of policies and extent to which 
insurer was liable, where insurer could 
petition for interpleader in beneficiary’s 
action at law. 
2306(c) (1), 
Prudential Ins. Co. of America. Y. 
Moore, 14 A.2d Bat eee Pa, 13. 

1 


§ 

Ga. The probability of husband’s 
loss of employment because of an- 
noyance to employer occasioned by the 
service of summons of garnishment 
furnishes no ground for staying gar- 
nishment proceedings.—Banda vy. Ban- 
da, 14 S.H.2d 479. 


} § 128 
_Ark, A judgment debtor’s allega- 
tions that debtor experienced difficulty 
in executing appeal bonds, and _ that 
justice of peace was ‘not at home 
when debtor’s attorney took’ bonds 
and affidavits for appeals to justice’s 
home at 10 p. m. on the last day on 
which appeals could be taken from 
justice’s judgments, were insufficient 
to state cause of action to require jus- 
tice to grant appeals, and for injunc- 
tion restraining constable from levy- 
ing on debtor’s property by virtue of 
executions issued on such judgments, 
Pope’s Dig. §§ 8475-8477; Acts 1939, 
p. 851.—Bridgman v. Johnson, 142 8. 
W.2d 217, 200 Ark. 990. 


§ 135 

N.Y.App.Div. A showing of irrepara- 
ble injury is essential before equity 
eourt may interfere with criminal proc- 
ess as by granting temporary injunc- 
tion restraining compliance with sub- 
poenas issued in criminal proceeding.— 
In re B. Turecamo Contracting Co., 21 
N.Y.S.2d 270, 260 App.Div. 253, appeal 
pote Turecamo v. Bennett, 22 N.Y.S, 
2d 123. 


§ 136 
Ark. Jurisdiction of equity to en- 
join suit in a foreign jurisdiction is 
sustained by the necessity of inter- 
position under special circumstances 
where the foreign suit appears to be 
jll calculated to answer the ends of 
justice.—Standard Oil Co, of Louisiana 
vy. Reddick, 150 S.W.2d 612. 
Operation of injunction against 
maintenance of suit in foreign juris- 
diction is not upon the foreign court, 
but upon the person. of plaintiff.— 
Standard Oil Co. of Louisiana v. Red- 
dick, 150 S.W.2d 612. 
Injunctive relief will not be granted 


11315.—Royal Indemnity C 
Wadden, 29 N.H.2d 181, 65° 


against being sued 
_ diction merely because 
in dence 


reign j 
rules of 
r procedure of fore 

ch tl 


differ from that of state in > 
cause of action arose.—Standard Oi. 
Co. of Louisiana v. Reddick, 150 S.W. 
2d 612. ASS STN ; 
_ Inconvenience to corporate defenda 
in procuring witnesses for suit — 
Mississippi for injuries inflicted + 
Arkansas and difference between M 
sissippi and Arkansas rule 


junction by Arkansas court again 
maintenance of such suit by Arkans: 
residents. Pope’s Digest, § 5159 
$.C.A.Const. Amend. 14.—Standard 
Co. of Louisiana v. Reddick, 15 
2d 612. ou 
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§ % 
D.C.W.Va. A Maryland railroad 
poration engaged in interstate an 
trastate commerce in Maryland, 
Virginia, and Ohio was not enti 
injunction restraining defendan 
prosecuting action under Federal 
ployers’ Liability Act in federal di 
court in Ohio for injuries received » 
defendant was employed by railro 
in West Virginia, notwithstandi1 é 
cost to railroad of defending action 
Ohio would exceed cost of defend 
same action in federal court in 1 
Virginia by $1,500, and contentions 
that action was brought in Ohio 
harass _ railroad, f 


p 
» § 6, an 
S:CUAS Cee 
seq., and § 56.—Baltimore & O. R 
v. Clem, 36 F.Supp. 703. y 
Mass. Where a sufficient equity. 
shown, Massachusetts courts have t 
same »power to enjoin persons subj ; 
to their control from prosecuting suits 
in other states that they have to enjoin 
such persons from prosecuting | uits © 
in Massachusetts.—Boston & M R 
y. Whitehead, 29 N.Ei2d, 916, "2°" : 
njoin defendant from ~ 
action brought against 


In suit to en 
prosecuting’ 
plaintiff in New York under Federal | 
Employers’ Liability Act, the fact t at 
defendant brought her action in New 
York rather than in Massachusetts 


where accident occurred and defendant 


.v. Whitehead, 29 N.H.2d 916. henee 
Where widow’s action against rail- 
road under Federal Employer’s Liabi 
ity Act for death of her husband was 
brought in county in New York about 
91 miles from place of accident rather 
than in county in Massachusetts where — 
accident occurred or county of widow’s | 
residence in Massachusetts, about 33 
miles from place of accident, and rai 
road would require 16 or more of its 
employees as witnesses, to do whose 
work during trial substitutes could be 
obtained, the fact that trial in New 
York would be less convenient and | 
more expensive than trial in either of 
the other two counties did not raise — 
an equity in railroad sufficient to war- — 
rant injunction against prosecution of 
the action in New York. G.L.(Ter.Ed.) 
ec. 223, §§ 1, 6, 7, 8, 11; Federal Bm- 
ployers’ Liability Act, 45 U.S.C.A. § 51 
et seq.—Boston & M. R. R. vy. White- 
head, 29 N.H.2d 916. 
N.Y.Sup. In proceeding by nonresi- 
dent insured against insurer, which. 
was a New York corporation, to en- 
join insurer from prosecuting any ag- 
tion relating to an_ accident policy 
whieh was made in New York in any 
state other than New York, relief 
would not be denied on ground that 
plaintiff was mnonresident.—Danzis vy. 


eee 
§ 137 ey ave 
Metropolitan Life Ins. Co., 23 N.Y.S. 
2datese : 


: Where action by nonresident insured 
to recover under accident policy was 
pending in New York court and insured 
instituted proceeding to restrain insur- 
er from maintaining action on policy 
in federal District Court in another 
state, insured would not. be denied _ re- 
lief on ground that order of New York 
court would not be binding on federal 
court.—Danzis v. Metropolitan Life Ins. 
Co... 23 |N.¥.S8.2d 733. t 
Where nonresident insured’s action 
on accident policy as well as action to 
restrain insurer from maintaining an 
action relating to the policy in federal 
District Court in another state _was 
pending in the courts of New York, 
and whatever claim insurer may have 
in action in federal court could be set 
up as_a defense to insured’s action in 
New York, insurer would be enjoined 
from prosecuting action relating to the 
policy involved in litigation in any 
other state until final determination of 
actions in New York courts.—Danzis 
vy. Metropolitan Life Ins. Co., 23 N.Y. 
Seine ; : 
N.Y.Sup. Wife could not maintain 
action to restrain husband from prose- 
- cuting divorce action in Florida, where 
__wife’s complaint alleged that husband 
and wife were residents of New_York, 
since from the facts alleged Florida 
courts were without jurisdiction to ren- 
der a valid divorce against wife.— 
Weimar v. Weimar, 25 N.Y.S.2d 343. 
> § 141 
The courts will protect, by 
of a property 


Ga. Seniority rights given under a 
collective bargaining contract between 
a railroad and its employees are such 
“property rights’ as will be protected 
by injunctive relief in a court of eq- 
-uity.—Evans vy. Louisville & N. R. Co., 
Pig s.ml2d) 611, 191 Ga. 395. 


Mo. The invasion or threatened in- 


. Crown Drug Co., 152 S.W.2d 145, cer- 
tified 146 S.W.2d 98. 
The rule that invasion or threatened 
ni ‘invasion of a franchise without legal 
sanction is a sufficient ground for in- 
-- junctive relief does not justify injunc- 
+ tive relief against an unlicensed or un- 
 jJawful competitor in a calling not 
 elothed with public interest or charged 
Crown 
certified 


with a public use—Clark vy. 
Drug Co., 152 S.W.2d 145, 
146 S.W.2d 98. 

A license to sell liquor was not a 
“eontract” or “franchise” in such a 
sense as to come under protection of 
constitutional guaranties, so as to au- 
thorize injunctive relief against an un- 
lawful competitor. Rev.St.1939, § 4881, 
Mo.St.Ann. § 4525g—5, p. 4689.—Clark 
y. Crown Drug Co., 152 S.W.2d 145, 
certified 146 S.W.2d 98. 

Mo.App. Where unlawful  detainer 
proceeding was pending in circuit eourt 
and there was no evidence of a sub- 
stantial character of irreparable injury 
or damage to property, landlord was 
not entitled to mandatory injunction 
requiring tenant to quit possession of 
ess Walker vy. Norris, 145 S.W.2d 

72. 

Mo.App. In action by adjoining 
landowner operating a filling station 
wos to enjoin business competitor from 

erecting a fence on defendant’s own 
property just inside the division line 
on ground that fence would seriously 
_~ inconvenience customers of plaintiff 
‘fa who drove in and out at the south end 
of plaintiff's premises, granting of in- 


- junction was error, since right to 
' erect the fence was an ‘incident of 
; ownership” and was not a “nuisance”, 
i and was not prohibited by statute, 


oa ordinance or valid covenant.—Howe vy. 
| ' are Oil Co. of Indiana, 150 S.W. 


t f A: O at 
N.D. Where vendor and pure 


of realty on which oil and gasoline sta- 
tion was located, and vendor was to re- 
tain title and to operate the station 
for the purchaser until the purchase 
price was paid, purchaser, before pay- 
ment of purchase price, could not en- 
join the vendor from going on the 
premises and exercising control over 
the premises merely because the pur- 
chaser was dissatisfied with the way 
that the vendor was conducting the 
business. -Comp.Laws 1913, §§ 7212, 
7213, 7528, 7529, 7588.—Farmers Union 
oie Co. of Epping v. Kilgore, 299 N.W. 
318. ; 

Injunction cannot be used to dispos- 
sess one who is entitled to the posses- 
sion of and who holds legal title to 
property.—Farmers Union Oil Co. of 
Epping v. Kilgore, 299 N.W. 318. 

A suit in equity for an injunction 
cannot be used to establish title and 
ownership in property.—Farmers Union 
Oil Co. of Epping v. Kilgore, 299 N. 
W. 318. 

Ohio App. An injunction will not lie 
nor will a receiver be appointed to 
dispossess one in possession of prop- 
erty under a claim of right.—Langen- 
derfer v. Dangler, 31 N.E.2d 175, 65 
Ohio App. 528. 

Pa. Bill alleging that plaintiff pur- 
chased from defendants realty subject 
to mortgage created by defendants, re- 
lying on false assurances of defend- 
ants that realty was in good condition, 
that plaintiff spent certain sum of 
money to make repairs which defend- 
ants had agreed to make, that mortga- 
gee was threatening to foreclose the 
mortgage, and that defendants were 
endeavoring to purchase the mortgage 
in order to obtain possession of the 
realty, presented no facts sufficient to 
warrant the granting of an injunction 
against defendants to restrain them 
from purchasing the mortgage and 
from obtaining the realty by foreclo- 
sure, or relief from foreclosure under 
statute. 12 P.S. § 2214 et seq.—Herri- 
Hye v. Wilson, 18 A.2d 670, 341 Pa. 
26. 

RI. A complaint, which alleged that 
as an incident to his position as presi- 
dent of the state college, complainant 
had an office at the college and main- 
tained his home upon the college prem- 
ises, did not allege an ‘interest in real- 
ty” which equity will protect.-—Bressler 
v. Board of Trustees of State Colleges, 
21 A.2d 559. 

§ 144 


Ga. The granting of interlocutory 
injunction restraining defendants from 
remaining on premises and from keep- 
ing their goods on premises until fur- 
ther order of court was error, where 
defendants were living on the land 
when suit was instituted and were cul- 
tivating and terracing the land and had 
assumed dominion over the property as 
against the plaintiff, and had refused 
to allow lessees of the property from 
the plaintiff to enter on the land. 
Code 1933, § 55-110.—Braswell v. Pal- 
mer, 11 S.H.2d 889, 191 Ga. 262. 


Iowa. An injunction lies in proper 
cases to prevent a trespass upon rights 
of one in possession of realty, but an 
injunction is not a possessory remedy, 
and when defendant is in possession an 
injunction will not lie to enable plain- 
tiff to regain possession. Code 1939, 
§§ 12512, 12513.—Sinclair Refining Co. 
v. Cole, 294 N.W. 884. 

A plaintiff not in possession could 
not by equitable proceeding for an in- 
junction have defendant owners eject- 
ed from their realty, possession of 
which had been peaceably obtained, in 
order that plaintiff, who had been a 
lessee thereof, might regain posses- 
sion. Code 1939, § 12512.—Sinclair Re- 
fining Co. v. Cole, 294 N.W. 884, 

Mo.App. An injunction will not is- 
sue for the taking of property out of 
possession of one party and placing it 
in the possession of another.—Walker 
v. Norris, 145 S.W.2d 972. 


§ 151 
D.C.N.J. Generally, under New Jer- 
sey rule, a court of equity would not 
have authority to grant mandatory in- 


haser ju 
entered into written contract for sale ~ 


sion to a jury, 
jurisdiction over action of federal gov- 
ernment for a mandatory injunction to 
compel removal of building without 
there first being a determination of 
title in a court of law.—uU. S. v. Sand- 
lass, 34 F.Supp. 81. 

N.D. A suit in equity for an injunc- 
tion cannot be used to establish title 
and ownership in property.—Farmers 
Union Oil Co. of Epping v. Kilgore, 299 
N.W. 318. ‘ 
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§ : 

D.C.Pa. Where contract certificates 
purchased from investment company 
required purchasers to make install- 
ment payments to corporation which 
issued trust shares representing inter- 
est in a trust of common stock deposit- 
ed with corporation by investment 
company, the assets held by corpora- 
tion for purchasers were trust’ assets, 
and no purchasers by sustaining a 
claim for fraud against company or 
corporation could thereby obtain any 
interest in the trust assets held for 
other purchasers, though particular 
trust assets were not earmarked for 
the benefit of any particular purchas- 
ers, but court in’ which action was 
brought to recover consideration paid 
was not barred by trust character of 
such assets from granting injunction to 
preserve status quo until final disposi- 
tion of undetermined questions, par- 
ticularly question of the insolvency of 
the inyestment company.—Deckert v. 
Independence Shares Corporation, 39 
F.Supp. 592. : 

Where purchasers of securities al- 
leged fraud on part of investment com- 
pany and on part of corporation which 
held stock in trust for purchasers, and 
purchasers prayed for injunction to 
preserve the status quo pending deter- 
mination of alleged insolvency of the 
investment company, and it appeared 
that increases in commission charges 
and other charges by corporation ex- 
pressly violated investment plans, 
while investment company was selling 
underlying securities with resulting 
loss to plan holders, injunction would 
be granted to safeguard not only cor- 
pus of trust but also to safeguard all 
parties and all others who might pos- 
sibly be affected by attempt of pur- 
chasers to recover consideration paid.— 
Deckert v. Independence Shares Corpo- 
ration, 39 F.Supp. 592. 

Ga. The issuance of a distress war- 
rant for past-due rent did not pre- 
clude the filing of a petition by the 
landlord seeking an injunction in aid 
of the warrant to enjoin the tenant 
from removing from the leased prem- 
ises property pledged for the rent and 
from interfering with the landlord’s 
possession of the leased premises.—WI- 


lis v. Millen Hotel Co., 14 S.W.2d 565. 


§ 

D.C.Tex. An entry made under au- 
thority of law may not be restrained. 
—Hawthorne y. Fisher, 33 F.Supp. 891. 

Ga. Where employer discharged 
employee, who continued to occupy a 
house furnished for use in connection 
with his employment, employer was 
entitled to an injunction notwithstand- 
ing that employee alleged that he was 
discharged contrary to the terms of 
contract of employment.—Pita v. Whit- 
ney, 10 8.H.2d 851, 190 Ga. 810. 
_Ii.App. Superior court had jurisdic- 
tion to enter interlocutory injunction, 
to hold matters in statu quo, enjoining 
defendants from’ trespassing upon 
plaintiffs’ premises by using premises 
as driveway to defendants’ gas sta- 
tion without plaintiffs’ permission 
where trespasses were of continuing 
nature, notwithstanding defendants’ 
claim of ‘aches’ and “estoppel”, be- 


court of equity had 


a 


_ by way of ejec 
__er.-—Vondrasek v. 
eo 307 


‘s had r y at law 
ent or forcible detain- 
Yale, 29 N.E.2d 680. 


Tll.App. 234. Ze ; 
_lowa. An injunction lies in proper 
‘cases to prevent a trespass upon rights 
of one in possession of realty, but an 
injunction is not a possessory remedy, 
and when defendant is in possession 
an injunction will not lie to enable 
plaintiff to regain possession. _Code 
1939, §§ 12512, 12513.—Sinclair Refin- 
ing Co. v. Cole, 294 N.W. 884. 

Md. While a fugitive or temporary 
trespass does not constitute ground for 
injunction, equity will grant, party 
such relief when injury would be ruin- 
ous to estate he is entitled to enjoy 
and full and adequate relief cannot be 
obtained in ordinary course of law.— 
Baltimore Butchers Abattoir & Live 
Stock Co. v. Union Rendering Co., 17 
A.2d 130. 

Md. An injunction will not issue to 
restrain a trespass simply as such, but 
will be granted, where injury alleged is 
irreparable, full and adequate relief 
cannot be had at law, trespass is of 
character to work destruction of prop- 
erty as it has been held and enjoyed, 
or injunction is necessary to prevent 
multiplicity of litigation.—Richfield Oil 
Corporation of New York vy. Chesa- 
peake & C. B. R. Co., 20 A.2d 581. 

Pa.Com.Pl. Defendants, owning a 
tract of coal land and having certain 
haulage rights over abutting lands of 
plaintiffs, under protest enter on latter 
lands and by force take possession of 
buildings thereon erected and use them 


in their business, and erect other struc- - 


tures and install machinery and threat- 
en to further continue to do so. Plain- 
tiffs having filed, their bill seeking relief 
against a continuing trespass which 
threatens to become permanent, defend- 


‘ants file preliminary objections on the 


ground that plaintiffs have adequate 
remedy at law by action of ejectment 
or some other action for compensatory 
damages, or by return of the property, 
and that allegations in bill. are vague, 
indefinite, alleging conclusions of law, 
and insufficient for defendants to an- 
swer. Held, that preliminary excep- 
tions will be dismissed and defendants 
required to file answer to the merits. 
The allegations of the bill constitute 
proper subject for equitable relief; oth- 
erwise, if a person’s property may be 
thus invaded by force and against his 
will, as alleged, and he is restricted to 
legal remedy such as ejectment, no one 
would be secure in possession of his 
property.—Gilligan v. Rouker, 42 Lack. 
Jur. 47. 
§ 172 ; 

LaApp. The. “possession”, within 
statute requiring issuance of injunction 
when defendant disturbs plaintiff in ac- 
tual and real possession which plaintiff 
has for more than one year of realty, 
means the possession next preceding 
the time of filing of action or suit for 
injunction. Code Prac. art. 298—Bon- 
nabel vy. Police Jury for Parish of Jef- 
ferson, 3 So.2d 183. 

In suit for injunction to restrain in- 
terference with possession of realty, 
sole question involved is one of pos- 
session and the title is not at issue. 
Code Prac. art. 298.—Bonnabel v. Police 
Jury for Parish of Jefferson, 3 So.2d 


183. 
§ 173 

Ga. A petition to enjoin defendant 
from interfering with plaintiffs in the 
possession of disputed part of land to 
which plaintiffs allegedly held title by 
adverse possession, but possession and 
control of which was allegedly in de- 
fendant, showed no ground for equi- 
table relief. Code 1933, §§ 37-120, 55- 
110.—Slaughter v. Land, 9 8.H.2d 754. 
190 Ga. 491. 

Mass. A “sand hopper’ from which 
were removed the roof and some of 
top boards was properly considered a 
“building” within final decree after re- 
script from Supreme Judicial Court en- 
joining maintenance of building under 
zoning ordinance establishing private 
residence district from which commer- 


“structures” 
vy. City of Newton, 29 N.H.2d 689. 
: § 185 
D.C.Wis. Where it was determined 
that designating tract of land on plat 
as “beach” did not show intention of 
platter to dedicate ‘‘beach” area as 
public road, owner of ‘“‘beach area’ was 
entitled to injunction enjoining town 
officers from trespassing and inviting 
public to trespass upon his land.— 
Threedy v. Brennan, 40 F.Supp. 69. 
186 


§ 

Pa.Com.Pl. A raises the level of his 
land so that soil erosion from it washes 
onto adjoining property of B who is 
thereby prevented from replacing pro- 
tecting bottom board of line fence. 
B brings Bill in Equity to remedy the 


condition and A files preliminary ob-~ 


jections to effect that the trespass had 
occurred ten years previous and plain- 
tiff had adequate remedy at law. Held, 
that preliminary objections to bill will 
be dismissed as such trespass does not 
consist of a single act, but constitutes 
a continuing trespass as to which 
Equity Court has_ jurisdiction.—Cope- 
land v. Bifano, 41 Lack.Jur. 160 
§ 189 

Ga, Where there are frequent acts 
of trespass, accompanied with threats 
to continue, or the circumstances in- 
dicate that the trespasses will recur 
from day to day, cutting of timber may 
be enjoined, but a mere apprehension 
of injury will not authorize issuance 
of injunction, if no facts are alleged 
to show that the apprehended injury 
would be irreparable in damages. Code 
1933, § 55-104.—Slaughter v. Land, 9 S. 
H.2d 754, 190 Ga. 491. ; 

Ga. An injunction may issue to re- 
strain the cutting of timber, although 
plaintiff may not have “‘perfect title’ as 
provided for in the “timber-cutter’s 
act”, where damages would be irrep- 
arable, or where trespass is a continu- 
ing one. Code, § 55-204.—Anderson y. 
Thompson, 15 8.H.2d 890. 

Miss. In suit by grantees under tim- 
ber deed to restrain grantors from cut- 
ting or removing any timber allegedly 
conveyed under deed and from interfer- 
ing with cutting and removal thereof 
by grantees, where deed conveyed “‘all 
the ‘timber of every description now 
down, standing or growing” on land 
described, it would be necessary to de- 
termine whether all of the timber of 
every description which was then down, 
standing or growing on land had been 
eut and removed, and in event it should 
be ascertained that there still remained 
on the land some portion of the timber 
described in deed, then right of gran- 
tees to enter upon land for purpose of 
cutting and removing timber would be 
limited to such portion thereof as con- 
stituted timber. when the conveyance 
was executed.—Overby v. Burnham, 200 
So: 591 

Neb. An injunction may be issued 
to restrain the destruction of a tree 
on a boundary line, where no sufficient 
reason for the destruction appears.— 
Weisel v. Hobbs, 294 N.W. 448. 

In suit to enjoin the destruction of a 
tree on a boundary line, the question 
whether the destruction is reasonable, 
so as to require denial of injunction, 
is a matter of discretion with the trial 
court.—Weisel v. Hobbs, 294 N.W. 448. 


196 
Tex.Civ.App. A lessor could not en- 
force a lease contract by an injunction 
restraining lessee from removing prop- 
erty from leased premises, where lessor 
had first breached lease contract by 
ousting lessee from a_part of leased 


premises.—De Bolt v. Gonzalez, 141 S. 
W.2d 846. 
§ 201 
Pa.Com.Pl. The administrator d. b. 


n., c. t. a. and certain heirs of a de- 
eedent filed a bill in equity to enjoin 
the executor of the decedent’s widow 
from selling certain real estate which 
the plaintiffs alleged was purchased 


pee Aes wre: ash i 
. with funds received from 


¥ ee se ¥ ie 


certain real estate and personal 
erty which the decedent owned at 
death, The Bill averred, inter a 
that after the death of the decedent 
his. widow, who was executrix an 
life tenant under his will, sold th 
real estate and personal property, and 
purchased other real estate in her own 
name with the funds she received fro 
the sale. Held, on preliminary obje 
tions, that since the Bill does not aver — 
a substantial dispute as to the own- | 
ership of the real estate in question, 
the plaintiffs have an adequate remedy 


' multiplicity 
which would be required to protect 
wife’s interests if husband should make — 
gifts of community property to severa 
donees would not authorize enjoinin 
husband against making gifts until — 
Hee noog ys Dat pusbana would violate 

uty has been established.—Hanl 
v. Most, 115 P.2d 933. Hauke 


be in union’s possession was not. 


Cab Operating Co. y. Taxi-Cab Drivers 
Local Union No, 889° 
35 F.Supp. 403. ire 


lected the ten per cent attorney’s fee — 
and paid it over to state treasurer the 
attorney could not have sued for t E 
fee without legislative authorization to 
sue the state. Act No. 6 of 1928, B 
Sess., § 8; Act No. 15 of 1934, Ist Ex, 
rian 3s ae ect Ne. af of A ! 
, 6.—Daspit v. Sinclair Refinin (o) 
3 So.2d 259, 198 La. 9. = y 
, N.J.Ch, The Chancery Court had no 
jurisdiction of corporation’s suit t 
restrain national bank from interfe 
ing with corporation’s right to wi 
draw funds, where bank contende 
that. corporation’s account had been 
blocked by executive orders of the 
President of the United States and that 
company whose assets corporation had 
bought was a French “national” within 
orders, the Secretary of the Treasury 

had power under orders to determine 
whether company was a national, and © ‘a 
corporation was entitled to apply to — 

the Secretary or to the Federal Re- 
serve Bank for a license to withdraw © 
its funds. Executive Orders No. 8405, 
§ 9, subds. B-F,, and Nos. 6560, § 3, 00) 
8446, 12 U.S.C.A, § 95 note; Executive _ 
Order of June 14, 1941, No. 8785, § 5, 
subds. C, H(ii, iv)—Carbone Corpora-  — 
tion v. First Nat. Bank of Jersey City, 


o 


21 A.2d 366, 130 N.J.Eq. 111. e. 
N.Y. An action in equity, repre- 
sentative in form, would not lie to 
compel an employer to pay unpaid — 


minimum wages or unpaid overtime 
compensation allegedly due employees 
under Fair Labor Standards Act, in 
view of adequate legal remedy provided 
by the act, and fact that primary right 
of action arose from a tort and was 
not dependent upon any _ equitable 
feature or incident. Fair Labor Stand- 
ards Act, §§ 1 et seq., 6, 7, 16(b), 29 s 
U.S.C.A. §§ 201 et seq., 206, 207, 216 A 
(b).—Terner vy. Glickstein & Terner, 
28 N.B.2d 846, 283 N.Y. 299, reversing ‘ 
17 N.Y.S.2d 1009, 258 App.Div. 985, ; 
appeal granted 18 N.Y.S.2d 744, 258 
App.Div. 1070, answering certified 
questions 18 N.Y.8.2d 744, 258 App. 
Div. 1070, motion denied 29 N.E.2d 667. 
Where 


' 
> 

" 

N.Y.Sup. an application for 4 
* 


an injunction is made as a coercive 
_ gesture to compel a defendant to pay 
plaintiffs commissions and money they 
_ demand, the court will not lend its 

(has a to accomplish ends sought 
by plaintiffs—Max Hart Attractions v. 
Serpico, 22 N.Y.S.2d 745. 
__N.Y.City Ct. The prevention of pay- 
ment of ordinary wages by injunction 
under statute enjoining transfer of 
property by judgment debtor or third 
party would be improper. Civil Prac- 
tice Act, § 781.—Cunningham v. McCul- 
lough, 22 N.Y.S.2d 739. 

DCL § 209 
- ©.C.A.Alaska. Where city of Anchor- 
age erected wharf within Alaska rail- 
road terminal reserve, at best, the pub- 
lie of the city of Anchorage had a 
; mere “license” to use the dock, and 
pa officers of the Alaska railroad, which 
was solely owned by the United States, 
who had charge of the terminal reserve 
for the government, had right to termi- 
nate the use of the dock, and where 
a member of the 


tomers in bad faith and without in- 
tention of bringing suit, but solely to 
jure the manufacturer’s business, 
ll be enjoined.—Man-Sew Pinking 
Attachment Corporation v. Chandler 
Mach. Co., 33 F.Supp. 950. 
D.C.N.Y. Where another judge on 
plaintiff's motion for summary judg- 
ment and preliminary injunction in 
: Mase di infringement action did not hold 
that defendants’ patent was invalid, 
court would enjoin plaintiff from rep- 
__- resenting or causing to be represented 
, directly or indirectly that defendants’ 

atent was invalid.—Millburn Mills v. 
_ Meister, 37 F.Supp. 231. 

C.Pa. Where plaintiff employed a 
to automatic 
ideas 


construct 


uipment Co., 86 F.Supp. 1010. 
Pa. Notices given or circulars 


t are proper, 
only when they are given and distrib- 
uted in bad faith and solely for the 
purpose of destroying the business of 
another that they can be enjoined.— 
ay, “sited Co. y. Cunningham, 37 F.Supp. 


Ga. Generally, in a proper case, eq- 
uity may enjoin illegal interference 
with right of one to carry on a lawful 
-business.—Gunnels__y. Atlanta Bar 
Ass’n, 12 S.E.2d 602, 191 Ga. 366, 132 
WAR Rs 1165. 

Where campaign of bar association 
and its members against usurious mon- 
eylenders was designed to secure bet- 
ter enforcement of the usury laws by 
exposing those engaged in loaning 
money to small-salaried employees at 
exorbitant rates of interest, injunction 
against campaign would not lie at in- 
stance of one who under guise of buy- 
ing salaries was engaged in lending 
money at grossly usurious rates of in- 
terest, in absence of evidence that a 
single contract allegedly repudiated as 
result of campaign was a bona fide as- 
signment of salary rather than a loan 
at usurious interest, or that lender was 
in fact conducting a bona fide business 
of purchasing earned wages. Code 
1933, §§ 9-405, 9-9902, 25-209; U.S. 
C.A.Const. Amends. 5, 14.—Gunnels v. 
Atlanta Bar Ass’n, 12 §.H.2d 602, 191 
Ga. 366, 132 A.L.R. 1165. 

N.J.Ch. BHquity will by an injunctive 
order protect a man in the exercise of 
his business or calling, from which he 
] derives his livelihood.—Russell vy. Rus- 

‘ sell, 14 A.2d 540, 127 N.J.Wq. 555. 
NJ.Ch. Acts tending to destroy a 


Ce r ixf Si ms 


complainant’s business, 


Union Local No. 195, 15 A.2d 822, af- 
firmed Miller’s, Inc., v. Journeymen 
Tailors Union Local No. 195 of Amal- 
gamated Clothing Workers of America, 
15 A.2d 824, 128 N.J.Eq. 162. ‘ 

N.Y¥.Sup. A motion picture producer 
would not be enjoined from distribut- 
ing’ a portion of a motion picture in 
which bottle and box of perfume man- 
ufactured by plaintiff was shown in 4 
scene in association with circumstanc- 
es depicting squalor, sordidness and 
depravity, where plaintiff did not seek 
damages for disparagement of its 
product, and complaint did not allege 
misappropriation of plaintiff's property 
rights, or that acts complained of were 
unfair.—Caron Corporation v. R. K. O. 
Radio Pictures, 21 N.Y.S.2d 983. 

Pa. Where complainant is not a 
party to a contract or combination 
formed for purpose of creating a 
monopoly, maintaining prices, restrain- 
ing trade, or competition, or injuring 
others in their business contrary to 
common law or statute, injunction will 
lie to prevent the carrying out of the 
contract or combination, if the dam- 
ages which complainant would other- 
wise suffer are unascertainable or re- 
sulting injury would be irreparable, 
and the legal remedies are inadequate 
or resort thereto would cause a mul- 
tiplicity of suits —Schwartz v. Laundry 
& Linen Supply Drivers’ Union, Local 
187, 14° A.2d 438, 839 Pa. 353. 

Tex.Civ.App. In suit to enjoin motor 
coach employees’ local union from en- 
tering into contract with bus company 
concerning wages and employment of 
employees thereof on ground that such 
eontract would violate National Labor 
Relations Board’s order directing such 
company to cease and desist from rec- 
ognizing defendant as such employees’ 
exclusive collective bargaining repre- 
sentative until certified as such by 
Board, district court had no authority 
to enter any order, as National Labor 
Relations Act gives exclusive supervi- 
sion and control of such matters to La- 
bor Relations Board. National Labor 
Relations Act 10(a,e), 29 U.S.C.A. 
§ 160(a,e).—Amalgamated Ass’n of 
Street Electric Railway & Motor Coach 
Employees of America, Division 1142, v. 
McDowell, 150 S.W.2d 866. 
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D.C.Mich. Where the alloy called 
“Dirigold’’ was entirely different, in 
matter of uniformity of color and@ 4ree- 
dom from imperfections, from any oth- 
er metal manufactured, whether pro- 
cess for the production of the alloy 
was entitled to protection as a_ secret 
process did not depend on whether re- 
sult was within expected mechanical 
skill. of any skilled foundryman or 
whether the means by which the dis- 
covery Was made were obvious or 
whether it was experimentation with 
known factors that lead to the result.— 
Dirigold Metals Corporation vy. Ernst 
Kern Co., 40 F.Supp. 146, conforming 
to mandate American Dirigold Corpo- 
ration v. Dirigold Metalg Corporation, 
104 F.2d 868. 

The fact that the means by which the 
making of the alloy ‘Dirigold”’ was 
discovered were obvious and a result of 
experimentation would not destroy val- 
ue of discovery to the ones who made 
it—Dirigold Metals Corporation v. 
Hirnst Kern Co., 40 F.Supp. 146, con- 
forming to mandate American Dirigold 
Corporation vy. Dirigold Metals Corpo- 
ration, 104 F.2d 863, 

The process for the production of the 
aluminum bronze alloy called “Diri- 
gold” held entitled to the court’s pro- 
tection as a secret process.—Dirigold 
Metals Corporation v. Ernst Kern Co., 
40 F.Supp. 146, conforming to mandate 
American Dirigold Corporation vy. Diri- 
gold Metals Corporation, 104 F.2d 863. 

N.J.Ch. Where an employer is a 
manufacturer or wholesaler dealing 
with jobbers or retailers or where an 
employer sells to members of a readily 
ascertainable class, the knowledge of 
the names of the employer’s customers 
which an employee has is not a “trade 


custom, and 
‘profits do an “irreparable injury” and — 
authorize the issuance of an injunction. 
—Miller’s, Inc., v. Journeymen Tailors 


i VAojsmre pene: 

Where an employer sells to 
such as property owners needing the 
service of an insect exterminator, the 
names of the customers are a “trade 
secret” which equity will protect by 
means of injunction, but it is other- 
wise where the customers are a readily 
ascertained class.—Haut v. Rossbach, 
15 A.2d 227, 128 N.J.Hq. 77, affirmed 17 
A.2d 165, 128 N.J.Bq. 478. 

Complainants, engaged in box lunch 
business and selling principally to fac- 
tory workmen, could not enjoin former 
routemen, who were not’ bound by a 
restrictive covenant, from competing in 
the box lunch business, since the 
knowledge which the routemen had 
gained in their employment was: not 
a. “trade secret”.—Haut v. Rossbach, 
15 A.2d 227, 128 N.J.Eq. 77, affirmed 
17 A.2d 165, 128 N.J.Eq. 478. 

N.Y.App.Div. 
a party. to a private contract not to 
violate or question validity of building 


zone ordinance, to violate its covenants, 


regardless of pecuniary gain or loss.— 
Kelley v. Levitt & Sons, 28 N.Y.S.2d. 
175, 262 App.Div. 92, reargument de- 
med 29 N.Y.S.2d 726, 262 App.Div. 
Where parties agreed not to violate 
or question validity of village building 
zone ordinance, remedy of other party 
to the contract before zoning board 
would be inadequate to compel com- 
pliance, and hence other party was en- 
titled to injunctive relief—Kelley  v. 
Levitt & Sons, 28 N.Y.S.2d 175, 262 
App.Div. 92, reargument denied 29 N, 
Y.S.2d 726, 262 App.Div. 891. 


Wash. A former employee may be 
restrained from using for competitive 
solicitation a list of customers of his 
former employer, regardless whether 
list was reduced to writing or earried 
away in employee’s head.—J. L. Cooper 
& eH v. Anchor Securities Co., 113 P.2d 


84 ot, 
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Cal.App. Ice distributors, leaving 
ice company’s employ to work for com- 
petitor thereof, notifying such com- 
pany’s customers of proposed change, 
urging them to patronize competitor, 
and using company’s route books. in 
new employment, thereby _ disclosing 
company’s trade secrets and confiden- 
tial information obtained by them, in 
course of their employment by such 
company, were guilty of breach of 
trust entitling company to injunction 
against .such_ activities. St.1937, p. 
260, § 2860.—Santa Monica Ice & Cold 
Storage Co. v. Rossier, 109 P.2d 382. 

An employee’s disclosure of employ- 
er’s trade secrets and other confidential 
information obtained by employee in 
course of employment is breach of 
trust, and equity court will restrain 
employee’s threatened disclosure or use 
thereof to employer’s detriment, re- 
gardless. of character of secrets, if 
peculiar and important to employer’s 
business. St.1937, p. 260, § 2860,— 
Santa Monica Ice & Cold Storage Co. 
v. Rossier, 109 P.2d 382. 

N.J. Where an employer is a -manu-, 
facturer. or wholesaler dealing with 
jobbers or retailers or where an em- 
ployer sells to members of a readily 
ascertainable class, the knowledge of 
the names of the employer’s customers 
which an employee has is not a “trade 
secret”, which equity will protect by 
injunction.—Haut yv. Rossbach, 17. A. 
2d 165, 128 N.J.Eq, 478, affirming 15 
A.2d 227, 128 N.J.Eq. 77. 

Where an employer sells to a class 
of customers not readily ascertainable, 
such as property owners needing the 
service of an insect exterminator, the 
names of the customers are a “trade 
secret” which equity will protect by 
means of injunction, but it is other- 
wise where the customers are a readi- 
ly ascertained class—Haut y. Rogs- 
bach, 17 A.2d 165, 128 N.J.iq. 478, af- 
firming 15 A.2d 227, 128 N.J.Eq. 77. 

Complainants, engaged in box lunch 
business and selling principally to fac- 
tory workmen, could not enjoin former 


BHquity will not permit 


ass) 
of customers not readily ascertainable, 


peting business, former employer was 
entitled to injunctive relief notwith- 
standing absence of a restrictive cove- 
nant in employee’s employment agree- 
ment.—Friedman vy, Stewarts Credit 
Corporation, 26 N.Y.S.2d 529, affirmed 


26 N.Y.S.2d 533. 
. Where employee of credit clothing 
business before discharge obtained 


names of employer’s credit customers 
and after discharge agreed with an- 
other to use the list in a competing 
-business, former employer was entitled 
to injunctive relief, since ‘‘implied con- 
tract” that employee will not divulge 
confidential knowledge gained in the 
course of his employment exists as 
x well after the employment is termi- 
3 nated as during its continuance.— 
Ss Friedman v. Stewarts Credit Corpora- 
Ree tion, 26 N.Y.S.2d 529, affirmed, 26 N.Y. 
4 ots $.2d. 533. \ ¥ 
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Pa.Com.Pl. An intra-union dispute 
concerning a union election is not a 
: “labor dispute’ within the meaning of 
- the Labor Anti-Injunction Act of June 
2; 1937, P-L. 1198, 43 -P.S.,§ 206a et 
-seq.—Raevsky v. Upholsterers’ Interna- 
‘tional Union of North America, 38 D. 


&Cs 187. 

§ 226 ; 
i Cal. A labor union may not have 
Fi protection of equity against lawful 


-. Gompetitive activities of rival union.— 
McKay y. Retail Automobile Salesmen’s 
Local Union No, 1067, 106 P.2d 373, 
-prior opinions, 89 P.2d 426, and 90 P. 
S20" 1r3. ; x 

_ N.Y.Sup. The legislature, in enact- 
ing statute providing that no injunc- 
tion should be issued in case growing 
out of a labor dispute except after 
making certain specified findings, had 


s 


no intention of depriving court of pow-- 


er to enjoin, formerly possessed by 
court where a breach of any contract 
not contrary to public policy has heen 
threatened or committed. Civil Prac- 
tive Act, § 876-a.—J. I. Hass Co. v, Mc- 
Namara, 21 N.Y.S.2d 441. 3 
N.Y.Sup. Where owner of a business 
Tuns it without employees, an attempt 
to induce or coerce owner to hire em- 
ployees upon terms and conditions sat- 
isfactory to persons associated in such 
attempt is not a “labor dispute” within 
meaning of statute relating to issuance 
of injunctions in labor disputes, and 
» statute has no application. Civil Prac- 
tice Act, § 876-a.—Anastasiou v. Supran, 
21 'N.Y.S.2d 541. : 
“Where restaurant was owned either 
by’ two brothers or by one of brothers 
and wife of other brother, and was 
operated by two brothers, wife and 
sister of wife, who were all living to- 
gether as one family, without outside 
assistance after discharging employee 
therein, owners were entitled to injunc- 
tion restraining union of which dis- 
charged employee was member from 
picketing of restaurant, since no “labor 
dispute” within meaning of statute re- 
lating to issuance of injunctions in 
labor disputes existed so long as res- 
taurant was operated by owners and 
members of their family. Civil Prac- 
tice Act, § -876-a—Anastasiou v. 
Supran, 21 N.Y.S8.2d 541. 
' N.Y.Sup. Where, on expiration of 
employer’s collective bargaining con- 
tract with a union, employer entered 
into collective bargaining contract with 
its employees who withdrew from 
- union, there existed between union and 
employer a “labor dispute”, as defined 
in the statute, entitling union to picket 
premises wherein employer’s products 
were on sale and precluding employer 
from obtaining injunctive relief. Civil 
Practice Act, 876-a.—Brook-Maid 
Food Co, vy, Goldberg, 21 N,Y¥.S,2d 984, 


nz 


agr , ig e : 
charged in defendant’s beauty shop did 
not present a “labor dispute” within 
statutes respecting injunctions in labor 
dispute cases where there was no proof 
that wages of defendant’s employees 
had been surreptitiously cut and union 
did not attack any labor condition, 
Civil Practice Act, § 876-a; General 
Business Law, § 340, as amended by 
Laws 1933, c. 804.—De Neri v. Gene 
Louis, Inc., 21 N.Y.8S.2d 9938, 174 Misc. 
A ‘ 
Wash. Where bakery’s truck drivers 
were all members of union, and were 
hired pursuant to a union contract 
containing provision that bakery would 
not sell, for resale, to persons not in 
good standing with union, dispute re- 
sulting from bakery’s refusal to cease 
selling merchandise to another bakery 
not in good standing with union con- 
stituted a “labor dispute” within stat- 
utes limiting jurisdiction to issue in- 
junction. Rem.Rey.Stat. § 7612—13.— 
Marvel Baking Co. v. Teamsters’ Union 
Local No. 624,105 P.2d 46. - 
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N.Y.Sup. Mass picketing of open 
shop millinery establishment by un- 
ions endeavoring to unionize establish- 
ment, and violence, coercion and in- 
timidation by unions would be en- 
joined, and number of pickets would 
be reduced to 10 between certain hours 
and would be reduced to four at other 
times, where use of thoroughfare had 
been impeded by throngs of boister- 
ous pickets and peace of neighborhood 
had been disturbed by use of vile lan- 
guage and shouting, and assaults, co- 
ercion and intimidation had been di- 
rected against establishment and em- 
ployees thereof—Lilly Dache, Ine. v. 
Rose, 28 N.Y.S.2d 303. : 

§ 230 

D.C.Okl. A nonunion employee has 
the same right to protect his family 
and earn a livelihood as if he were a 
member of a union, and his right, priv- 
ilege, and opportunity of joining a 
union or refusing to join should be 
protected as any other right which 
he possesses.—Yellow Cab Operating 
Co. v. Taxi-Cab Drivers Local Union 
ne 889 of Oklahoma City, 35 F.Supp. 


N.Y¥.Sup. Where a strike called by 
district council of trade union was 
ordered called off at. meeting held by 
president of district council at which 
there were present, among others, a 
representative of contractor and busi- 
ness agent of local, a subordinate body 
of union, action of the local and its 
business agent in continuing strike and 
in threatening men who desired to go 
to work was unauthorized, and hence 
contractor would be granted injunction 
enjoining local or its officers or agents 
from interfering with contractor’s busi- 
ness and with any of the men who 
desired to go back to work.—J. I. 
ase Co. v. McNamara, 21 N.Y.S.2d 

Pa.Super. A dispute between union 
and employee, who was automatically 


-suspended from union upon default in 


payment of union dues and thereafter 
was discharged by employer who had a 
closed contract with union, was not a 
‘“Jabor dispute” within meaning of La- 
bor Anti-Injunction Act so as to pre- 
clude injunction on behalf of employee 
against interference by union with em- 
ployee’s employment with such employ- 
er. 43 P.S. §§ 206b, 206c, 211.6(1) (c)., 
—Brown v., Lehman, 15 A.2d 513, 141 
Pa.Super. 467. 

Where union member caused his au- 
tomatic suspension from union by de- 
faulting in payment of dues and there- 
after was discharged by employer who 
had closed shop contract with union, 
and member was unable to secure em- 
ployment with other employers having 
closed shop contracts, conduct of union, 
in acting for the legitimate advance- 
ment of its own interests in seeking to 
enforce provisions of closed shop con- 
tracts by securing discharge of in- 
eligible employee, did not constitute a 
tortious interference with member’s 
employment, hence did not warrant in- 


Where union member caused his au 
matic suspension from union by d 
faulting in payment of dues and there-_ 
after was discharged by employer who 
had closed shop contract with union 
which was entitled, and therefore could 
not be enjoined from acting, to pre-— 
vent such member’s employment by 
employers under closed shop contr 
and there was no evidence of any | . 
tion by union ealculated to interfere — 
with such” member’s employment — 
an employer not under a closed shop 
contract, an injunction against in 
ference by union with possible employ- 
ment of such member generally 
than in closed shops was not wa 
ed.—Brown yv, Le 
Pa.Super. 467. 


in others.—Milk Wagon Drivers U 
of Chicago, Local 753, v. Meadowm 
Dairies, 61 S.Ct. 552, affirming Meadow- 
moor Dairies v. Milk Wagon Drivers’ 
Union of Chicago, No. 753, 21 N.H.2d 
308, 371 Ill. 377, certiorari denied S 


dividuals, entered into unlawful 
Spiracy to compel plaintiff steam 
colmpanies, which were engaged in i 
terstate commerce, to surrender rig 
guaranteed to companies by terms 0: 
collective bargaining agreements_ 
their employees by maintaining picket 
near docks where vessels attempted t 
discharge cargoes, and there was n 
labor dispute between unions ¢ 
plaintiffs or between plaintiffs and_ 
ployees, defendants would be enjoine 
from maintaining pickets near 4d 
and from preventing discharge of. 
goes from  vessels.—Pacific Americ 
Shipowners Ass'n y. Alaska Sal 
Purse Seiners Union, 9 Alaska 509. 
Ariz. Recent decisions of the United _ 
States Supreme Court have: by infer- 
ence held constitutional the Arizo F 
statute prohibiting issuance of injun 
tions in controversies between employ- _ 
ers and employees except in cases of — 
violence, which statute, as applied 
Arizona court, was previously held by 
United States Supreme Court to violate © 
Fourteenth Amendment. Code 1939, § 
26-109; U.S.C.A.Const. Amends. 1, 14. 
—Culinary Workers and Bartenders 
Local Union No. 631 A. KB. of L. y. 
Busy Bee Cafe, 115 P.2d 246. ¥ \ ee 
Cal.App. Peaceful picketing is law- — 
ful and may not be enjoined even 
though there is no dispute over condi- 
tions of employment between an em- 
ployer and his employees; however, 
picketing which is not peaceful is un- 
lawful and may be enjoined.—Chrisman 
v. Culinary Workers’ Local Union No, 
62,115 P.2d 558. ha 
Where evidence supported finding 
that pickets shouted in unison in a 
loud and boisterous manner and dis- 
turbed peace and quiet of neighbor- | 
hood and_ thereby interfered with if? 
peaceful enjoyment of owners of soda a 


Se 
an 


pe) 


lou 


fountains of their properties, owners 
were entitled to injunction against such 5 
conduct. Pen.Code § 415.—Chrisman v. 


Culinary Workers’ Local Union No. 62, 
115" Bi2d"b53, 

Members of union picketing soda 
fountains of owners who refused to 
execute contract with union were re- 
quired to exercise their right of free 
speech in such a manner that they , 


would not invade owners’ right to g 
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: quiet and peaceful enjoyment of their 
he properties, and acts of members invad- 
-—s ing: «such rights would be enjoined.— 

Chrisman y. Culinary Workers’ Local 
» | Union .No.}\62, 415. P.2d: 553. 
Members of union picketing soda 
fountains of owners who refused to 
execute contract with union had no 
right to obstruct driveways leading in- 

to owners’ properties or interfere with 

right of ingress and egress of patrons, 

and, if evidence established that mem- 

bers engaged in such acts, owners 
would be entitled to an injunction 

against such acts.—Chrisman v. Culi- 
nary Workers’ Local Union No, 62, 115 
_ P.2d 558. 

Conn. Where, after institution of ac- 
tion to enjoin picketing, statute was 
enacted denying court’s jurisdiction to 
issue in labor disputes injunction re- 
straining certain acts, statute was ap- 
plicable as against contention that its 
application would affect substantive 
rights. Gen.St.Supp.1939, §§ 1420e- 
- 1428e.—E. M. Loew’s Enterprises v. In- 
- ternational Alliance of Theatrical Stage 
Employees, 17 A.2d 525, 127 Conn. 415. 
' The statute denying courts ‘“jurisdic- 
tion” to issue in labor disputes injunc- 
tion which restrains certain acts does 
ot deny to court the power to hear 
and determine action seeking injunc- 
' tion in labor dispute, but only limits 
them in exercise of that power, and 
does not take away from the courts ju- 
- risdiction in the usual meaning of that 
word over action seeking injunction, 
- but forbids them to issue injunctions 
of a certain character, or unless certain 
conditions are found to exist. Gen.St. 


praieCAG2d 525) 127 Conn. 415. 
The statute denying to courts juris- 
_ diction to issue in labor disputes in- 
junctions which restrain certain acts is 
_ general in terms, and is to be applied 
to the issuance of injunctions in cases 
pending when the statute was enacted 
as well as those brought after that 
time. Gen.St.Supp.1939,  §§ 1420e— 
1428e—H. M. Loew’s Enterprises y. In- 
ternational Alliance of Theatrical Stage 
_Employees, 17 A.2d 525, 127 Conn. 415. 
- The enactment of statute denying 
courts jurisdiction to issue in labor 
disputes injunctions which restrain 
certain acts, after the institution of the 
action to enjoin picketing, was not 
u within the provision of the general stat- 
ute that the passage or repeal of an act 
 ghall not affect any action then pend- 
: ing, since such statute is merely de- 
-  elaratory of the rule of construction 
y and not applicable where'a legislative 
intent to the contrary appears. Gen. 
St.Supp.1939, §§ 1420e-1428e; Gen.St. 
1930, § 6568.—H. M. Loew’s Enterprises 
vy, International Alliance of Theatrical 
_ S$tage Employees, 17 A.2d 525, 127 
PeeConn..415. 


Under statute providing that no 
eourt shall issue an injunction in any 
case growing out of a labor dispute 
restraining person from giving public- 
ity to the existence of, or the facts in- 
volved in, any labor dispute, trial court 
properly refused to grant injunction 
restraining members of labor wnion 
from picketing a theater, or carrying 
signs back and forth before theater 
entrance, stating that labor trouble ex- 
isted between the theater and the mem- 
bers of the union, notwithstanding 
that strike out of which dispute arose 
may have terminated ‘since a ‘‘labor 
dispute” existed. Gen.St.Supp.1939, §§ 

- 1420e, 1421e.—H. M. Loew’s Enterprises 
vy. International Alliance of Theatrical 


Stage DWmployees, 17 A.2d 525, 127 
Conn. 415. 
Del. As regards propriety of injunc- 


tion to restrain picketing of motion 
picture theater whose owner refused to 
comply with union’s request that two 
operators should be maintained in pro- 
jection booth at all times, union’s de- 
mand could not be justified on ground 
of protection from fire, where there 
was no statute or municipal ordinance 
or regulation which required constant 
presence of two operators in booth in 
interest of public safety, and the state 
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directly or through its governmental 
agencies is the judge of what is neces- 


sary as a matter of law for protection 


of its people, and no organization can 
assume to impose such a regulation on 
others under pretense of promoting 
the public safety.—Motion Picture Ma- 
chine Projectionists Protective Union, 
Local No. 473, v. Rialto Theatre Co., 
17 A.2d 836. . 

The union’s requirement that motion 
picture machine projectionists should 
not be employed at menial tasks and 
in work not in keeping with dignity 
of a skilled trade and responsibilities 
incident thereto was to be regarded as 
a legitimate means of bettering work- 
ing conditions, and hence a bona fide 
“labor dispute” existed when motion 
picture theater operator used one of 
the two projectionists for other work 
such as ticket taking, ushering, etc., 
and the consequent strike called by the 
union was lawful as regards propriety 
of injunction restraining picketing.— 
Motion Picture Machine Projectionists 
Protective. Union, Local. No. 473, Vv. 
Rialto Theatre Co., 17 A.2d 836. 

Where motion picture machine pro- 
jectionists went on strike because of 
theater owner’s unwillingness to em- 
ploy two projectionists at all times in 
projection booth and owner hired other 
projectionists, the  projectionists on 
strike were not “strangers’’ and their 
interest was not indirect and remote, 
but closely related and connected, as 
regards propriety of injunction re- 
straining picketing by such striking 
projectionists.—Motion Picture Machine 
Projectionists Protective Union, Local 
ye 473, v. Rialto Theatre Co., 17 A.2d 
An injunction was improperly issued 
to restrain motion picture machine pro- 
jectionists union from picketing mo- 
tion picture theater whose owner re- 
fused to comply with union’s require- 
ment that two projectionists be sta- 
tioned in projection booth at all times, 
on ground that strike was at an end 
in view of theater’s replacing of strik- 
ing employees with competent workers, 
where evidence disclosed that there 
was important drop in revenues of the- 
ater as result of the picketing, and 
hence right to picket peacefully and 
reasonably continued to exist.—Motion 
Picture Machine Projectionists Protec- 
tive Union, Local No. 473, v. Rialto 
Theatre Co., 17 A.2d 836. 

A motion picture theater owner was 
not entitled to injunction to restrain 
picketing by striking motion picture 
machine projectionists on ground that 
strike was unlawful, in that it was for 
purpose of boycott in endeavor to com- 
pel theater owner to unionize its busi- 
ness, where evidence disclosed that 
there was a legitimate dispute with 
respect to conditions of employment.— 
Motion Picture Machine Projectionists 
Protective Union, Local No. 473, v. 
Rialto Theatre Co., 17 A.2d 836. 

Ky. Members of any labor union, 
so long as they refrain from acts of 
violence, cannot be enjoined from 
picketing premises of any _ person 


against whom union has a grievance, 


or from conducting a boycott against 
his business, notwithstanding the con- 
sequences to him, his accord with his 
own employees, or his inability to 
grant the demands made upon him by 
the union. U.S.C.A.Const. Amends. 10, 
14,—Blanford v. Press Pub. Co., 151 
S.W.2d 440, 286 Ky. 657. 

Where members of two bona fide la- 
‘bor unions, in attempting to compel 
unionization of plaintiff's printing es- 
tablishment, conducted a ‘secondary 
boycott” by publishing handbills and 
newspaper advertisements and _ inter- 
viewing plaintiff's customers, so long 
as members did not resort to acts of 
violence, they were exercising rights 
guaranteed them by federal constitu- 
tion and no relief could be afforded 
plaintiff by injunction, notwithstand- 
ing that none of unions’ members was 
in plaintiff's employ, and notwithstand- 
ing plaintiff’s asserted willingness and 
inability to unionize its shop. U.S.C. 
A.Const. Amends, 10, 14.—Blanford v. 
Press Pub. Co., 151 S.W.2d 440, 286 
Ky. 657. 


.ered an 


NJ. An 
pute with its em 
fused to enter into 


on 
ing union from distributing ci Wt 
advertising fact that employer’s bevyer- 
ages were nonunion made on theory of 
unlawful ‘picketing’, where there was 
no proof that there was a “posting” at 
a “station” for purpose of accomplish- 
ing a result contrary to wishes of em- 
ployer, and proof disclosed that distri- 
bution was made miles away from em- 
ployer’s place of business.—H. L. Kerns 
Co. v. Landgraf, 16 A.2d 623, 128 NJ. 
Eq. 441, 131 A.L.R. 1063, reversing 17 ~ 
A.2d 479, 128 N.J.Hq. 520. 

An employer which had no dispute | 
with its employees but which refused 
to enter into contract with union was 
not entitled to injunction restraining 
union from distributing circulars ad- 
vertising fact that employer’s beverages 
were nonunion made on theory that 
distribution of circulars constituted a_ 
“secondary boycott’, purpose of which 5 
is to bring to bear duress or coercion Ne 
upon customers of one by threatening i 
them directly or indirectly with a boy- 
ecott if they persist in trading with 
such person, since union’s action couk 
be characterized as a “primary boy- — 
cott’”? which differs radically from a 
“secondary boycott”, in that it is free 
from coercion, duress, threat, violence, ° — 
or intimidation—E. L. Kerns Co. _v. 
Landgraf, 16 A.2d 623, 128 N.J.Ha. 
441, 131 A.L.R. 1063, reversing 17 A.2d 
479, 128 N.J.Eq. 520. beets 

The determination: of legality of un- 
ion’s activities is determined by proofs 
of action as is made to appear in each 
particular case.—E. L. Kerns Co. Vv. 
Landgraf, 16 A.2d 623, 128 N.J.Ed: ‘ 
441, 131 A.L.R. 1063, reversing 17 A.2d 
479, 128 N.J.Eq. 520. Ss 


N.J. Members of union could not be 
enjoined from picketing and _ other 
peaceful union activities, such as 
solicitation of company’s employees to _ 
join union, though thé object of the 
picketing was to assist union in com- — 
pelling company’s alleged subsidiary — 
in another state to become a party. to 
an agreement for a closed shop, and 
though alleged subsidiary be consid-— 
independent company.—Lora 
Lee Dress Co. v. International Ladies” 
Garment Workers Union Local No. 85, 
19 A.2d 659, 129 N.J.Hqg. 368, reversing 
14 A.2d 46, 127 N.J.Eq. 564. 


N.J. A mere refusal of unions to 
furnish union workers to customers of < 
a particular employer or a mere agree- 
ment among unions to withhold the 
furnishing of such workers would not 
be a “secondary boycott’? without proof 
that refusal or agreement did not!rep- 
resent the free choice of the workers. | 
themselves, but represented the co- 
ercion of their wills by unions, and if 
union members singly or in. concert 
voluntarily refrained from or refused 
to work for employer’s customers, their 
action did not constitute an’ invasion i 
of a legal right warranting the exer- 
tion of injunctive power.—Kingston 
Trap Rock Co. v. International Union 
of Operating Engineers, Local No. 825, 
825-A and 82b5-B, 19 A.2d 661, 129 
N.J.Eq. 570. m5 

If workmen in the enforcement. of 
rules and regulations passed by them 
in good faith providing for what they 
deem to be an economic advantage to 
themselves violate no law but act 
wholly for the declared purpose, the 
courts cannot legally enjoin them from 
such concerted action, simply because 
it may affect some employers.—King- 
ston Trap Rock Co, y. International 
Union of Operating Bngineers, Local 
No. .825,.825-A. and .825-B, 19 \A.2d- 
661, 129 NJ.Hq. 570. 

An order restraining unions and 
their agents from refusing to furnish 
union members as workers to com- . 
plainant’s customers unless they pur- 
chased their materials from other 
sources, from entering into any agree- 
ment or conspiracy to withhold fur- 
nishing of union members to complain- 
ant’s customers and from inducing or 
attempting to induce or agreeing or ~ 
conspiring with any labor organiza; 
tion with intent of having members 


‘to 


ae 


No. 


on and nts in 

it refusal did not 
ese s’ free choice, but rep- 
nted of their wills by 
unions and agents.—Kingston Trap 
k Co. v. International Union of Op- 
ing Engineers, Local No. 825, 825- 


e 
.e) and 825-B, 19 A.2d 661, 129 N.J. 
Ba. 


570. 

In absence of proof of threats of 
violence an order restraining unions 
and their agents from inducing or at- 


tempting to induce certain customers 
of complainant to cease dealing with 


complainant by threat of violence, 
strike, or boycott as against them or 
any of them was not justified.—King- 
ston Trap Rock Co. v. International 
Union of Operating Engineers, Local 
825, 825-A and 825-B, 19 A.2d 
661, 129 N.J.Eq. 570. 

N.J. An employer which had no dis- 
pute. with its employees was not en- 
titled to injunction restraining union 
from peaceful picketing, including car- 
rying of placards, distributing hand- 
bills or printed matter, and holding of 
meetings or going to homes of em- 
ployees without invitation.—Veller v. 
Local 144, International Ladies Gar- 
ment Workers Union, 19 A.2d 784, 129 


 NJ.Eq. 421. ; 


N.J. An employer which after ex- 
piration of agreement with union dis- 
charged union employees whose places 
were given to nonunion employees with 
whom employer had no dispute was 
not entitled to an injunction restrain- 
ing union from peaceful picketing and 
by. word of mouth and use of signs 
and handbills attempting to influence 


customers and patrons of employer not 


convey truthful 


~ employer’s 


to trade at his store and to buy else- 


_where.—Blonder vy. United Retail HEm- 


ployees of Newark, Local No. 108, 19 
A.2d .786, 129 N.J.Eq. 424, reversing 
15 A.2d 826, 128 N.J.Eq. 41. 

N.J.Ch. That positions of former em- 


2 ployees of corporation in the state had 


been filed and taken by others did not, 
in itself, effect a termination of strike 
by the former employees, and did not 
entitle corporation to injunctive relief 
against picketing. N.J.S.A. .2:29-77.— 
Vim Electric Co. v. Retail Employees 
Union, Local 830, 16 A.2d 798, 128 N.J. 


Eq. 450 


Continuous picketing of corporation’s 
store by former employees showed that 
a “strike’’ was still in progress, so that 
corporation would not be entitled to 
injunctive relief against picketing. N. 
J.S.A. 2:29-77.—Vim Electric Co. v. Re- 
tail Employees Union Local 830, 16 A. 
2d 798, 128 N.J.Eq. 450. 

The right of former employees to 
information of their 
disputes. with their employer to the 
public is proper and legal and will not 
be enjoined. N.J.S.A. 2:29-77.—Vim 
Hlectriec Co. v. Retail Hmployees Union 
rae 830, 16 A.2d 798, 128 N.J.Eq. 


In a labor dispute between employer 
and employees, peaceful picketing is 
permitted, and will not be enjoined. 
N.J.S.A. 2:29-77.—Vim Electric Co. v. 
Retail Employees Union Local 830, 16 
A.2d 798, 128 N.J.Eq. 450. 


N.J.Ch. An employer, which had no 
dispute with its employees, but which 
refused to enter into a contract with 
union, with which none of its em- 
ployees was a member, recognizing 
union as bargaining agency for its em- 
ployees, was entitled to injunction re- 
straining union from distributing cir- 
culars among employer’s customers, 
asking customers to refrain from pur- 
chasing employer’s products because 
establishment was  non- 
union.—H. L. Kerns Co. v. Landgraf, 17 
A.2d 479, 128 N.J.Eq. 520, reversed 16 
A.2d 623, 128 N.J.Eq. 441, 1381 A.L.R. 
1068. 

N.J.Ch. Picketing of milk and cream 
company by members of union carry- 
ing signs urging the public not to 
trade with the company until the com- 


‘pany signed up with the union would 


not be enjoined, notwithstanding that 
company had previously entered into 
a contract with an independent union, 


and coutract recognized the independ- 


oh 


yf compa S ees, and no 
or labor dispute existed between ‘ 
pany and any of its employees. N.J. 
S.Ay 2229-77.1(e, j, k), 2:29-77.3, 2:29- 
77.8(a) (8), . (c).—Newark Milk & 
Cream Co. v. 
Employees Local No. 680 of Newark, 
Page of L., 19 A.2d 232,,19 N.J.Misc. 

The effect of the statute declaring 
that certain acts are lawful and do not 
constitute a tort or nuisance, namely, 
giving publicity to the existence of any 
labor dispute by patrolling, picketing, 
without fraud or violence, requiring as 
a condition of employment that all em- 
ployees of a particular employer or 
group of employers shall be members 
of a particular labor organization, is 
to regulate the procedure by which an 
injunction may be obtained and to 
limit the scope of the relief which may 
be granted. N.J.S.A. 2:29-77.1(e, j, k). 
—Newark Milk & Cream Co. v. Milk 
Drivers & Dairy Employees Local No. 
680.of Newark, A. F. of L., 19 A.2d 
232, 19 N.J.Misc. 468. 

N.Y. An endeavor to prevent use of 
mechanical device is not a ‘“‘labor dis- 
pute” within statute relating to issu- 
ance of injunctions in labor disputes, 
Since such endeavor bears no reason- 
able relation to wages, hours of labor, 
health, safety, the right of collective 
bargaining, or any other condition of 
employment or for protection of labor 
from abuses. Civ.Prac. Act, § 876-a, 
subd. 10.—Opera on Tour v. Weber, 34 
N.H.2d 349, 285 N.Y. 348, reversing 
17 N.Y.S.2d 144, 258 App.Div. 516, 
reversing 10 N.Y.8.2d 83, 170 Mise. 272, 
motion denied 19 N.Y.S.2d 1020, 259 
App.Div. 806, reargument denied 35 
N.H.2d 920. 

A dispute having no connection with 
or relation to terms or conditions of 
employment, collective bargaining, pro- 
tection from abuses, or respective in- 
terests of employer and employee, is 
not a “labor dispute’ within statute 
relating to issuance of injunctions in 
labor disputes. Civ.Prac. Act, § 876-a.— 
Opera on Tour v. Weber, 34 N.H.2d 
349, 285 N.Y. 348, reversing 17 N.Y.S. 
2d 144, 258 App.Div. 516, reversing 10 
N.Y.S.2d 83, 170 Mise. 272, motion de- 
nied 19 N.Y.S.2d 1020, 259 App.Div. 
806, reargument denied 35 N.H.2d 920. 

The word “interest” in injunction 
statute defining labor dispute as con- 
troversy arising out of respective inter- 
ests of employer and employees means 
jnterest growing out of or having some 
relation to employment, and does not 
mean an advantage not connected with 
employment. Civ.Prac. Act, § 876-a, 
subd. 10.—Opera on Tour v. Weber, 34 
N.E.2d 349, 285 N.Y. 348, reversing 
17 N.Y.S.2d 144, 258 App.Div. 516, re- 
versing 10 N.Y.S.2d 83, 170 Mise. 272, 
motion denied 19 N.Y.S.2d 1020, 259 
App.Div. 806, reargument denied 35 
N.H.2d 920, 

The coercion of an employer to com- 
mit crime, or to pay a Stale claim is 
not a matter touching respective inter- 
ests of employer and employee, and 


‘hence is not a “labor dispute”, within 


statute relating to issuance of injunc- 
tions in labor dispute, even though the 
payment of such claim may be to ma- 
terial advantage of employees. Civ. 
Prac.Act, § 876-a, subd. 10.—Opera on 
Tour v. Weber, 34 N.E.2d 349, 285 N. 
Y. 348, reversing 17 N.Y.S.2d 144, 258 
App.Div. 516, reversing 10 N.Y.S.2d 83, 
170 Mise. 272, motion denied 19 N.Y.S. 
2d 1020, 259 App.Div. 806, reargu- 
ment denied 35 N.H.2d 920. 


The conduct of musicians’ union in 
inducing stagehands’ union to enter in- 
to combination to prevent use of me- 
chanical music instead of live musicians 
to produce orchestral accompaniment 
for opera performances, was not in fur- 
therance of a lawful “labor objective”, 
and did not involve a “labor dispute” 
or the right to strike, or dismissal of 
employee on account of introduction of 
machinery, and hence such action could 
be enjoined. Ciy.Prac.Act, § 876-a, 
subd. 10.—Opera on Tour v. Weber, 34 
N.B.2d 349, 285 N.Y. 348, reversing 17 
N.Y.S8S.2d 144, 258 App.Div. 516, re- 
yersing 10 N.Y.S.2d 83, 170 Misc. 272, 
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 N.E.2d 920. 


Milk Drivers & Dairy. 


ide: 
he 
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motion denied 19 N.Y.S.2d 1020, 
App.Div. 806, reargument denied — 


argument denied 35 N.H.2d 920. 
N.Y.App.Div. 


from same national labor organization 
became involved in controversy con 
cerning whether certain instrument; 
ists should belong to guild or to reas 
ation, the federation had right to pro 
tect its organization and increase i 
membership by not permitting i 
members to play their instruments wit 


nonmembers of their organization, and 


in absence of showing that federation 
maliciously or illegally interfered wi 
contracts of members of the guild, t 
action of the federation would not 
enjoined._American Guild of Music 
Artists v. Petrillo, 24 N.Y.S.2d 854, 2: 
App.Div. 272. 


union to enjoin defendant, 
of beauty parlor, from violating agree- 
ment fixing minimum _ prices to © 


charged in defendant’s beauty parlo a 


presented a “labor dispute’ withi 


statute respecting injunction in labor 


dispute cases. Civil Practice Act, 
876-a.—De Neri v. Gene Louis, Inc., : 
N.Y.S.2d 463, affirming 21 N.Y.S. 9938, 
174 Mise. 1000. ; ‘ ; 

N.Y.App.Div. That employees wi 
satisfied with their lot, and that no em 
ployee wished to become a member of 
particular organization, was of no svat 
to employers seeking injunction against 


icketing by such organization, where 


y 


abor dispute was involved. Civil Prac- 
tice Act, § 876-a.—Lifshitz vy. Straughn 


27 N.Y.S.2d 193, 261 App.Div. 757, 
appeal dented 28 N.Y.S.2d 741, 262 
App.Div. 849, reargument denied 2! 


N.Y.S.2d 725, 262 App.Div. 891. 


That apparent purpose of an associa- 
tion composed mainly of negroes en- 
in varied occupations was to 
organize workers along racial lines and 
intolerance and ~ 


gaged 


thus foment discord, 


N.Y.8.2d 198, 261 App.Div. 757, ap- 
peal denied 28 N.Y.S.2d 741, 262 
App.Div. 849, reargument denied 29 


N.Y.S.2d 725, 262 App.Div. 891. 

N.Y.App.Div. A “labor dispute’, 
within statute relating to injunctions 
issued in labor disputes, exists where, 
during the course of a strike, an elec- 
tion is held in which rival unions par- 
ticipate, and one or the other is se- 
lected as a bargaining agent, and such 
bargaining agent makes a closed shop 
agreement with employer, and the los- 
ing union persists in continuance of 
strike and in picketing employer. Civil 
Practice Act, § 876-a; Labor Law, § 
700 et seq.—Florsheim Shoe Store Co. 
v. Retail Shoe Salesmen’s Union of 
Brooklyn and Queens, Local 287, 27 
N.Y.S.2d 8838, 262 App.Div. 769, revers- 
ing 24 N.Y.S.2d 923, appeal granted 
and question certified 29 N.Y.8.2d 718, 
262 App.Div. 862. 


Where state labor board directed 
election to be held for election of. bar- 
gaining agent, and majority of em- 
ployees voted for an American Federa- 
tion of Labor union and a minority 
voted for Congress of Industrial Or- 
ganization union, and board certified 
former union as the bargaining agent, 
and employers made closed shop agree- 


App.Div. 806, re- — 


Where Musical Artists’ 
Guild and Federation of Musicians, 
both of which received their charters 


Pe 


Act, § 876-a.—Lifshitz v. Straughn, 27 


art 


‘7 
. 


Union of Brooklyn and Queens, Local 
27 N.Y.S.2d 883, 
769, reversing 24 N.Y.S.2d 923, appeal 
granted and question certified 29 N.Y. 
mus, 262 App.Div. 

Where an owner of a busi- 
ness does the work himself without 
employees, there can be no ‘‘controver- 
sy” concerning terms or conditions of 


262 App.Div. 


_ pute” is involved within statute relat- 
ing to issuance of injunctions in “labor 
_ disputes”. Civil Practice Act, § 876-a. 
; 7 raha vy. Halpern, 23 N.Y.S.2d 
There, during the course of negotia- 
tions for renewal of labor union con- 
tract and for increase in. wages to two 
notified union 
that because of business conditions the 
two employees were being laid off and 
at business would be continued with- 
f t employees except for wife of one of 
employers, the statute relatin 
- suance of injunctions 


‘Vabor dis- 


embership from musicians playing in 
bands and orchestras could not be en- 
joined from forbidding its members to 
- participate in any musical rendering in 
which members of union composed of 
vocal and instrumental 
taking part and from calling upon 
members of rival union to resign and 
in defendant union, where vocal and 
strumental soloists by forming and 
ining a labor union declared them- 
elves to be proper subjects for union 
embership, and it was not shown that 
tivity of defendant union was due to 
malevolence.—American Guild of Musi- 
al Artists v. American Federation of 
Musicians, 23 N.Y.S.2d 947 
Saas ‘Where restaurant proprie- 
tor employing about 15 persons refused 
to sign a closed shop agreement with 
union, of which none of his employees 
it appeared that 


soloists were 


were members, 
none of his employees desired to 
come members of such union, there was 
no “labor dispute’ precluding injunc- 
tion against picketing. Civil Practice 
§ 876-a.—Nicholaus v. Doe, 2 
258, 175 Misc. 530. 

Where purchasers of store 
found member of defendant union em- 
ployed in it and agreed to employ him 
for a week until they could determine 
whether volume of business warranted 
his retention, and at end of week pur- 
chasers terminated member’s services 
and thereafter operated store without 
outside assistance, no “labor dispute” 
existed between purchasers and union, 
and, as long as purchasers continued 
to operate store without outside assist- 
ance, they could not be subject to 
A anlage y. Choina, 26 N.Y.S. 
2 . 


and son, conducting a small wholesale 
notions and dry goods business, con- 
tended that discharge of union mem- 
bers as employees was necessitated by 
sharp decline of business to 
where plaintiffs determined they would 
carry on business alone because they 
could not afford to employ outside help, 
and it was alleged by plaintiffs and not 
controverted by union members and of- 
that plaintiffs. were presently 


help, there was no “labor dispute’, and 
laintiffs were entitled to a temporary 
njunction restraining union members 
from picketing their place of business 
interfering with 
conduct of business.—Comen vy, Osman, 
27 N.Y.8.2d 353. 


In determining. 
,a “labor dispute” wi 
injunction acts, such acts should b 
literally construed, and each case must 
depend on its own facts. Civil Practice 


1 et seq., 
Petrucci v. Hogan, 27 N.Y:8.2d 718. 

A “labor dispute’, within anti-injunc- 
tion acts, retains its character as such 
if it involves any question that refers 
to any of the terms and conditions of 
employment or that might involve the 
betterment of any terms or conditions, 
and existence of labor dispute, is not 
negatived by fact that plaintiffs and 
defendants do not stand in relation of 
employer and employee, or by the fact 
that employees are altogether satisfied 
with conditions of employment. Civil 
Practice Act, § 876-a;  Norris-La 
Guardia Act § 1 et seq. 29 U.S.C.A. § 
101 et seq.—Petrucci v. Hogan, 27 N.Y. 
8.2d 718. 

An action against union officers to 
enjoin picketing of employees’ homes, 
which picketing was carried on to pro- 
test. against employees’ resignation 
from union and to coerce employees in- 
to resuming union membership, would 
involve a “labor dispute’ within the 
anti-injunction act if such employees 
were employed in private industry. 
Civil Practice Act, § 876-a.—Petrucci Vv. 
Hogan, 27 N.Y.S.2d 718. 

A “labor dispute,’ within anti-injunc- 
tion acts, can exist where employees 
are nonunionists, are not on a strike, 
are wholly satisfied with their working 
conditions, and do not desire union af- 
filiation. Civil Practice Act, § 876-a; 
Norris-La Guardia Act § 1 et seq., 29 
U.S.C.A. § 101 et seq.—Petrucci v. Ho- 
gan, 27 N.Y.S.2d 718. 

Under constitutional and statutory 
civil service provisions, where city ac- 
quired transit system, and employees 
of system, on being classified in civil 
service, resigned from union, picketing 
to coerce employees into resuming 
union membership was illegal and en- 
joinable, especially where picketing was 
done at employees’ homes. Civil Serv- 
ice Law, §§ 6, 8; § 11, subds. 1, 5; § 
22, subd. 2; Const. art. 5, § 6.—Petrucci 
v. Hogan, 27 N.Y.S.2d 718. 


N.Y.Sup. A “labor dispute”, within 
statutory provisions respecting issuance 
of injunctions in labor disputes, exists 
when there is an employer and an em- 
ployee and a controversy concerning 
wages, terms, conditions or standards 
of employment, and such a dispute is a 
controversy arising out of respective 
interests of employer and employee, re- 
gardless of whether disputants stand in 
relation of employer and employee, and 
a person participates in or is interested 
in a labor dispute if relief is sought 
against him. Civil Practice Act, § 876- 
a.—Silver Dollar Bake Shop v. Weiss- 
man, 27 N.Y.S.2d 744. 

A labor organization is an “interested 
party” ir a labor dispute, within statu- 
tory provisions respecting issuance of 
injunctions in labor disputes, and is en- 
titled to picket when there is a contro- 
versy in which it or any of its members 
is directly concerned or where its mem- 
bers are engaged in same industry, 
trade, craft or occupation in which dis- 
pute occurs, and an employer, whether 
a bystander, instigator or beneficiary in 
a dispute over wage and hour stand- 
ards and labor conditions resulting in 
unemployment for members of one of 
two competing unions, is an ‘interested 
party” in a labor dispute subject to 
lawful argument, and the coercion of 
resort to lawful picketing to publicize 
issues involved. Civil Practice Act, § 
876-a.—Silver Dollar Bake Shop vy, 
Weissman, 27 N.Y.8.2d 744. 


Acts of unlawful picketing performed 
against plaintiff’s business by a labor 
union local on one day and inaccuracy 
in language appearing on signs display- 
ed by pickets did not alone entitle 
plaintiff to an injunction enjoining all 
picketing where no danger of repeti- 
tion could reasonably be anticipated 
and language on signs might have been 
result of poorly chosen phraseology. 
Civil Practice Act, § 876-a.—Silver Dol- 


Act, § 876-a; Norris-La Guardia Act, § 
29° CS: CHAS 10 et, Sea 


local of the same parent labc 
zation claimed that such agreement ~ 
was fraudulently made and picketed © 
employer, a “labor dispute’? was in- — 
volved, and employer was: not entitled 
to temporary injunction without plead- 
ing jurisdictional facts specified by 
statute governing injunction in labor 
disputes. Civil Practice Act, § 876-a.— 
Wishnetzky Food Products v. Osman, 
27 N.Y.S.2d.750. Rete 2 
‘A “labor dispute’? did not cease to be 
a “labor dispute” merely because Labor 
Relations Board approved employer’s 
contract with rival union, and _ rival 
unions may picket their employer sim- 
ply because they are involved in a la- 
or dispute. Civil Practice Act, § 876- 
a.—Wishnetzky Food Products v. Os- 
man, 27 N.Y.S.2d 750. 4 
A labor dispute,” as defined by stat- 
ute, permits of conditions which would 
have been considered intolerable under 
ancient concept of invasion of property 
rights, and no amount of pressure, no 
matter how severe or oppressive, is for- 
bidden so long as it is economic, and 
courts have only power to protect the 
most elementary rights of the public 
against violence and disorder. Civil 
Practice. Act, 876-a.—Wishnetzky 
Food Products v. Osman, 27 N.Y.S.2d 
750. 5 ; 
N.Y.Sup. Where it appeared_ that 
majority of members of smoked fish 
salesmen’s union were jobbers who 
owned their own trucks, bought their 
merchandise from one or more smoke 
houses as they pleased, sold and de- 
livered merchandise’ wherever they. 
could to retail stores or markets, and 
that they worked when'and where they 
pleased, action by plaintiff jobber to 
restrain members of the union from 
boycotting plaintiff and from picketing 
his customers did not involve a “labor 
dispute,” and therefore plaintiff was 
entitled to an injunction.—Fertel v. 
Rosenzweig, 28 N.Y.S.2d 6. pst 
N.Y.Sup. Where many of corpora-— 
tion’s maintenance employees were 
members of, or had applied for mem- 
bership ‘in, transport workers’ union, 
of which corporation’s chauffeurs were 
members, and association of mainte- 
nance employees entered into closed 
shop contract with corporation for sole 
purpose of escaping effect of possible 
determination by State Labor Rela- 
tions Board that such employees were 
not appropriate collective bargaining 
unit, a “labor dispute’ was involved, 
and such union had sufficient interest 
in subject of association’s action for 
mandatory injunction, compelling dis- 
charge of maintenance employees who 
were members of union, to entitle it te 
be made party to action on its cross- 
motions. Labor Law, § 705; Civil 
Practice Act, § 193, subd. 3.—Johnson 
v. Bee Line, 28 N.Y.S.2d 18. 
N.Y.Sup. A suit by employer to en- 
join labor union from picketing arising 


“out of union’s campaign to obtain rec- 


ognition as bargaining agent arose 
out of a “labor dispute’ within the 
injunction statute, notwithstanding 
that none of the employees was a mem- 
ber of the union and that perfect har- 
mony existed between employer and 
employees. Civil Practice Act, § 876-a, 
subd. 1(e).—Bushell vy. Zukor, 28 N.Y. 
S.2d 79, \ Vi, 
N.Y.Sup. A “labor dispute’ within 
injunction statute was involved _be- 
tween trucking company and teamster 
union asserting that all it. was en- 
deavoring to do was to bring about 
better wage and working conditions. in. 
the craft organization and prevent oth- 
er nonteamster local unions from en- 
aging other classes of help to drive 
rucks, notwithstanding that company 
and union did not stand in relation 
of employer and employee, or that 
company’s employees were satisfied 
with conditions of employment. Civil 
Practice Act, § 876-a—K. & O. Truck- 
ing Co, v. Pappas, 28 N.Y.S.2d 82. 
N.¥.Sup. A peaceful effort, individ- 
ually, collectively or cencertedly, to 


rule 


a or bettermer 
li conditions, is not un- 
nd unions can use every fair 


Age 01 
iw ful, 


means of persuasion to accomplish 


such purpose so long as the means em- 
ployed are lawful, but the courts will 
interfere to restrain acts which, as 
result of labor disputes, encroach on 
safety, peace and good order of public 
and are inimical to public good and are 
likely to disturb safety and peace of 


-community.—Lilly Dache, Inc., v. Rose, 


28 N.Y.S.2d 303. 

N.Y.Sup. Issues presented in a la- 
bor union’s action against another un- 
ion for injunction against picketing 
arose out of a “labor dispute” within 
statute respecting injunctions in labor 
disputes, notwithstanding that mem- 
bers of defendant union were not em- 
ployed at picketed enterprise, where 
controversy between unions developed 
over their right to supply labor for 
certain construction work, and de- 
fendant union had picketed the enter- 
prise in which plaintiff union’s mem- 
bers were employed. Civil Practice 
Act, § 876-a, subd. 10.—Miller v. Gal- 
lagher, 28 N.Y.S.2d 606, 176 Misc. 647. 

A determination that issues present- 
ed in a labor union’s action against an- 
other union for injunction against pick- 
eting arose out of a labor dispute with- 
in statute\respecting injunctions in la- 


' bor disputes was not decisive of con- 


troversy where procedural require- 
ments of statute with respect to set- 
tlement and mediation, so far as prac- 
tical and feasible, were complied with. 
Civil Practice Act, § 876-a, subd. 10.— 
Miller v. Gallagher, 28 N.Y.S.2d 606, 
176 Mise. 647. 

In labor union’s action for injunc- 
tion restraining another union from 
picketing enterprise at which plaintiff 
union’s members were employed, an 


_ injunction restraining peaceful picket- 


ing was not justified where evidence 
failed to show that peaceful picketing 
would be impossible in future and ac- 
tion arose out of a labor dispute. Civ- 
il Practice Act, § 876-a, subd. 10.—Mil- 
ler y. Gallagher, 28 N.Y.S.2d 606, 176 
Misc. 647. 

That an injunction against interfer- 

ence with persons in their homes and 
while away from scene of a labor dis- 
pute would be difficult to enforce was 
not controlling in determining whether 
injunction should be granted under 
eircumstances. Civil Practice Act, § 
876-a.—Miller v. Gallagher, 28 N.Y.S. 
2d 606, 176 Mise. 647. 
_N.¥.Sup. To justify a blanket in- 
junction against all picketing, includ- 
ing that which is peaceful, in a labor 
dispute, the picketing must be so per- 
meated with lawlessness as to offer no 
hope of any peaceful activities in the 
future, and so varied and persistent 
as to justify, beyond possibility of 
doubt, apprehension of the continuance 
and diffusion of violence to the ex- 
clusion of lawful conduct in future. 
Civil Practice Act, § 876-a, subd. 10.— 
Miller v. Gallagher, 28 N.Y.S.2d 606, 
176 Mise 647. 

Criminal courts, rather than a court 
of equity, are the proper forum in 
which defendants, who have breached 
the peace in picketing, must be charged 
and heard, as respects injunctions 
against picketing in labor disputes. 
Civil Practice Act, § 876-a, subd. 10.— 
Miller v. Gallagher, 28 N.Y.S.2d 606, 
176 Mise. 647. 

N.Y.Sup. Ordinarily, a secondary 
boycott is illegal and does not involve 
a “labor dispute’ within statute re- 
lating to the issuance of injunction in 
a labor dispute, but a union may pick- 
et against a product of a manufac- 
turer with which it is engaged in a 
labor dispute if there is a unity of in- 
terest between the manufacturer and 
the person whose premises are picketed, 
Civil Practice Act, § 876-a.—Hlizabeth 
Arden Sales Corporation v. Hawley, 28 
N.Y.S.2d 936, 176 Misc. 821, affirmed 
27 N.YS.2d 4238, 261 App.Div. 953. 

One who retails the product of a 
manufacturer is “unified in interest” 
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‘in proper cases affecting 


between the manufacturer and the per. 
son whose premises are picketed, but 
one who merely uses the product as a 
consumer is not so unified though he 
may be engaged in business nor is a 
retailer who uses the products as ap- 
pliances or signs in his store nor is a 
professional man who uses the prod- 
ucts in course of his professional min- 
istration. Civil Practice Act, § 876-a. 
—Elizabeth Arden Sales Corporation v. 
Hawley, 28 N.Y.S.2d 936, 176 Misc. 
821, affirmed 27 N.Y.S.2d 428, 261 
App.Div. 953. 

A corporation engaged in the sale of 
cosmetics and in conducting a beauty 
salon was not “unified in interest’? with 


corporation from which it purchased 


one of ingredients used in manufacture 
of certain cosmetics, and Jabor union 
which was involved in labor’ dispute 
with other corporation was not en- 
titled to picket beauty salon under 
rule permitting a union to _ picket 
product of a manufacturer with which 
it is engaged in a labor dispute if 
there is a unity of interest between 
manufacturer and person whose prem; 
ises are picketed, Civil Practice Act, § 
876-a.—Hlizabeth Arden Sales Corpora- 
tion v. Hawley, 28 N.Y.S.2d 936, 176 
Mise. 821, affirmed 27 N.Y.S.2d 423, 
261 App.Div. 953. 

Pa.Com.Pl. When the effort of the 
members of a labor union, which be- 
eause of its attendant publicity, leads 
the general public to consider the 
plaintiffs unfair to labor under the 
circumstances, constitutes a quarantine 
in the general pursuit of the plain- 
tiff’s business it should _be stopped.— 
Bee vy. Carpenters Union, 23 Brie 
02. 

Workmen may peacefully exercise the 
right of free communication in matters 
of dispute deemed by them relevant 
to their business and can not be 
barred because of concern for the 
economic interest against’ which they 
are seeking to enlist public opinion. 
This right is limited only in that 
the statements and their publicity must 
be lawful and must not involve mis- 
representation, fraud, duress, violence, 
breach of the_peace or threat thereof. 
—Haibach y. Carpenters Union, 23 Erie 


. 


Tex.Civ.App. A court of equity will, 
labor or- 
ganizations, grant injunctions where 
relief is necessary for the preservation 
of a business or other property rights, 
notwithstanding statutes giving unions 
right to organize and legalizing the 


right to picket. Rev.St.1925, arts. 
5152-5154.—Carpenters and Joiners 
Union of America, Local No. 213, v. 


Ritter’s Cafe, 
refused. 


Where plaintiff entered into a writ- 
ten contract with a contractor for con- 
struction of a building 24 blocks re- 
moved from plaintiff’s cafe but refused 
request of carpenters and painters 
unions to insert a provision requiring 
contractor to use union labor, and no 
dispute existed between cafe employees 
and plaintiff who employed no carpen- 
ters or painters in cafe, and carpen- 
ters and painters union caused cafe to 
be picketed, as result of which plain- 
tiff sustained substantial loss in earn- 
ings of business, and members of other 
unions refused to patronize cafe, equity 
court without violating constitutional 
rights of “freedom. of speech and 
press’, to protect plaintiff’s property 
rights properly enjoined picketing of 
eafe. Rev.St:1925, art. 4642, § 1; arts. 
5152, 5153; U.S.C.A.Const, Amend, 14; 
Vernon’s Ann.St.Const. art. 1, § 8— 
Carpenters and Joiners Union of Amer- 
ica, Local No. 213, v. Ritter’s Cafe, 149 
S.W.2d 694, error refused. 

Tex.Civ.App. Although right of 
“free speech’ cannot be limited when 
exercised by a labor organization in a 
peaceful effort to secure employment 
for its members, state courts are vest- 


149 S.W.2d 694, error 


-preme Court. 


ed with authority, in protectin 


of its citizens, to enjoin pick 
a labor organization where no lI 
dispute does or can exist betw on te 
bor organization and person whose | 
place of business is picketed, and 
where such picketing involves suc! : 
legal conduct on part of labor orga’ 
ization as state is authorized to and 
has declared unlawful, or where such 
picketing involves violation of a law, 
the constitutionality of which has been 
sustained by the United States Su 
Rey.St.1925, art. “4642, — 


n, 


subd. 1; arts. 5152-5154; art. 7426, 
subd. 1; art. 7428, subd. 2; Pen.Code © 
1925, arts. 1632, 1634, 1635.—Borden ~ 
Co, v. Local No. 133 of International — 


Brotherhood of Teamsters, Chauff 
Stablemen, and Helpers of ‘Ame 
152 S.W.2d 828, error refused. 

Tex.Civ.App. A court of equity will 
in proper, cases affecting labor organ- 
izations, grant injunctions, where such 
relief is necessary for the contin 
preservation of an existing contr 


either to such parties thereto 
the contract itself—Borden Co. y._ 
cal No. 133 of International Broth 
hood of Teamsters, Chauffeurs, Stab 
men, and Helpers of America, 152 
W.2d 828, error refused. Nips 

In absence of criminal acts or 
conduct prohibited by statutes, 
bor union cannot be enjoined fr 


Chauffeurs, Stablemen, and Helpers 
America, 152 S.W.2d 828, error ref 
Although right of ‘free speech” ¢ ; 
not be limited when exercised by a ; 
labor organization in a peaceful ef-— 
fort to secure employment for its mem 
bers, state courts are vested with au 


ganization and person whose place 
business is picketed, and where s 
picketing involves such illegal cond 
on part of labor organization. as sta 
is authorized to and has declared u 
lawful, or where such picketing i 
volves violation of a law, the constitu 
US of which has been sustaine 


Pen.Code 1925, arts. 
1634, 1635.—Borden Co. v. Local N 
133 of International Brotherhood of — 
Teamsters, Chauffeurs, Stablemen, and 
Helpers of America, 152 S.W.2d 828, 
error refused. ; 

Wash. Where owner of fuel compa- 
ny was employing some union mem- 
bers and was not paying union wage — 
scale, there existed a “labor dispute’, — 
so that union would not be enjoined 
from peacefully picketing owner’s place 
of business—Edwards v. Teamsters 
Local Union No. 313, 113 P.2d 28. 

Wis. In action by employer to en- 
join labor organization and members 
thereof from coercing and intimidating 
employees and from enticing and at- — 
tempting to persuade employer’s cus- ; 
tomers not to deal with employer or iG 
the employees, judgment granting in- . 
junction was affirmed by an equally di- 
vided court.—Carpenter Baking Co. y. 
Bakery Sales Drivers Local Union No. 

344, A. BF. of L., 299 N.W. 30. 
§ 261 

N.J. An employer which had no dis- 
pute with its employees but which re- 
fused to enter into contract with union 
was not entitled to injunction to re- 
strain union from distributing cireu- 
lars advertising fact that employer’s 
beverages were nonunion made on the- 
ory that distribution was unwarranted 
and therefore illegal, where all that 
union did was to bring its concept of 
proper relationship between employer 


~T aor 
mh, 


had a social and economic concern in 
q resultant consequences flowing from la- 
boring practices followed in employer’s 
factory.—E. L. Kerns Co. vy. Landgraf, 
16 A.2d 623, 128 N.J.Eq. 441, 131 A. 
“L.R. 1063, reversing 17 A.2d 479, 128 
N.J.Eq. 520. 
__N.Y.App.Div. Controversy between 
Musical Artists’ Guild and the Fed- 
eration of Musicians, both of which 
had received their charters from same 
national labor organization, concerning 
- whether certain instrumentalists should 
belong to the guild or to the federa- 
tion, involved a “labor dispute” which 
precluded granting of injunction pen- 
} dente lite restraining federation fro 
taking certain action including the or- 
- dering of its members to refrain from 
Ryo ctking with members of the guild 
because of 
ns 


App.Div. 272. 
_  N.¥.Sup. If a labor dispute is in- 
volved, an employer’s motion for an 
injunction pendente lite to restrain 
icketing by labor unions will be de- 
ied._Florsheim Shoe Co. v. Retail 
Shoe Salesmen’s Union of Brooklyn and 
Queens Local 287, 24 N.Y.S.20 923. 

Or. The courts, in construing statute 
__. limiting the use of injunction in labor 
hg - disputes, must be governed, not by the 
letter, but by the spirit of the law. 
Laws 1933, c. 355, § 4, subd. 5, § 13, 
-subd.3.—Schwab v. Moving Picture Ma- 
chine Operators Local No. 159 of In- 
ternational Alliance of Theatrical Stage 
' Employes and Moving Picture Machine 
paces of U. S. and Canada, 109 P. 


The restraint imposed by statute up- 
on courts in use of injunctive process 
in labor disputes is intended to aid 
working men in their efforts to reach 
/a plane of bargaining equality with 
employers by making their ‘‘combina- 
tion extend beyond one shop”, and so 
to raise the standard of wages and im- 
prove working conditions throughout 
‘ and it is not in- 


wanton injury upon fellow workers and 
to accomplish the building of a monop- 
| oly of labor. Laws 1933, c. 355, §§ 2, 
4, subd. 5, § 13, subd. 3.—Schwab v. 

Moving Picture Machine Operators Lo- 
cal No. 159 of International Alliance of 
Theatrical Stage Hmployés and Moving 
Picture Machine Operators of U. S. and 
Canada, 109 P.2d 600. 


Where theater owner was substan- 
, tially conforming to union require- 
ments, as to wages, hours of work, 


union because of its insistence that he 

discharge his present employees and 
hire members of union in their places, 
a “labor dispute” did not exist within 

meaning of that term as defined by 

statute limiting use of injunction in 
“Tabor dispute’, and hence theater 

' owner was entitled to injunctive relief 
against picketing of theater by union. 
Laws 19338, c. 355, §§ 2, 4, subd. 5, and 
§ 13, subd. 3.—Schwab v. Moving Pic- 
ture Machine Operators Local No, 159 
of International Alliance of Theatrical 
Stage Hmployes and Moving Picture 
Machine Operators of U. S. and Canada, 
109 P.2d 600. 


Pa, Public non-profit charitable hos- 
pitals were not an “industry” and 
their employees were not engaged in a 
Single “trade’, ‘‘craft’, or. ‘‘occupa- 
tion”, and therefore controversy be- 
tween hospitals and their employees in- 
_yolved no “lJabor dispute” within Labor 
Anti-Injunction Act, which act there- 
fore did not bar preliminary injunction 


Board and Union to restrain proceed- 
ings or assertion of rights against hos- 
pitals under Pennsylvania Labor Rela- 
tions Act. 12 P.S. § 672 et seq.; 43 P, 
S. §§ 206b(a), 206i —Western Pennsyl- 
yania Hospital v. Lichliter, 17 A.2d 
; 206, 340 Pa. 382, 132 A.L.R. 1146. 
: The purpose of the Labor Anti-In- 
Te junction Act is to preserve the status 


and employee to the buying public who 


etc., but refused to sign contract with . 


before hearing against Labor Relations 


_ INJUNCTIO 
quo during labor disputes, to insuré 
the right to bargain collectively, and to 
give to employees the right to choose 
representatives for this purpose. 
P.S. § 206a et seq.—Western Pennsyl- 
vania Hospital v. Lichliter, 17 A.2d 


206, 340 Pa. 382, 132 A.L.R. 1146. 


Even if Labor Anti-Injunction Act 
provisions defining labor dispute as in- 
volving persons engaged in a single 
industry, trade, craft, or occupation 
were interpreted as including opera- 
tions of public ‘non-profit charitable 
hospitals, such hospitals were not witb- 
in the spirit of the act which, there- 
fore, was inapplicable to controversy 
beween hospitals and their employees 
and did not bar preliminary injunction 
before hearing against union and state 
labor relations board from proceeding 
against hospital. 12 P.S. § 672 et seq.; 
43 P.S. §§ 206b(a), 206i, 211.1 et seq.— 
Western Pennsylvania Hospital v. 
Lichliter, 17 A.2d 206, 340 Pa, 382, 132 
A.L.R. 1146. 

Where public non-profit charitable 
hospitals involved in controversy with 
their employees were not within pur- 
view of Pennsylvania Labor Relations 
Act, proceedings or assertion of rights 
against hospitals by Labor Relations 
Board or union could be enjoined to 
avoid multiplicity of suits and, to pro- 
‘tect public interest in the operation of 
the hospitals, without. exhausting ad- 
ministrative remedies under the act. 
12. PS. § 672 et seq.; 17. B.S. .8§ 282, 
283; 43 P.S. § 211.1 et seq.mWestern 
Pennsylvania Hospital v. Lichliter, 17 
A.2d 206, 340 Pa. 382, 132 A.L.R. 1146. 

Pa. A corporation, against which 
union instituted strike on ground that 
certain men were dismissed because of 
their union membership, was engaged 
in a “labor dispute’ with the union, 
within provision of anti-injunction stat- 
ute defining “labor dispute’, though the 
dispute was with the union rather than 
directly with the corporation’s own em- 
ployees. 43 P.S. § 206c(c).—Alliance 
Auto Service v. Cohen, 19 A.2d 152. 

Peaceful picketing of filling stations 
in order to discourage purchase of 
products procured from bulk dealer 
against which the union had instituted 
a strike grew out of a “labor dispute” 
within anti-injunction statute. 43 P.S. 
§§ 206c(a, c), 206f.—Alliance Auto Serv- 
ice v. Cohen, 19 A.2d 152. 

The labor anti-injunction act does 
not declare to be either legal or illegal 
the acts against which injunction is 
prohibited, but merely denies the par- 
ticular remedy of injunction in certain 
cases and restricts it in others. 43 P.S. 
§§ 206c(a, c), 206f, 206g¢(b).—Alliance 
Auto Service v. Cohen, 19 A.2d 152. 


The labor and anti-injunction act 
does not purport to legalize a second- 
ary boycott, but if employees or a la- 
bor union have a controversy with an 
employer, they may picket the retail 
outlet by which the employer’s product 
is sold, in order to discourage custom- 
ers, and to: the extent to which they 
merely publicize by true and fair state- 
ments the facts of a labor dispute, they 
are protected by the constitutional 
guaranty of “‘freedom of speech”, but 
that right does not extend to advertis- 
ing that the retailer himself is un- 
fair to labor or to urging that the pub- 
lic refrain from purchasing other mer- 
chandise from him. 43 P.S. §§ 206¢e 
(a, ¢), 206f, 206g(b); P.S.Const. art. 
; ; U.S.C.A.Const. Amend. 14,—Al]- 
vanes Auto Service vy. Cohen, 19 A.2d 

Pa.Super. Injunction suit by em- 
ployees, members of one labor union, 
against employer and another labor 
union, involving construction of a con- 
tract between the employer and the 
other union, was within jurisdiction of 
court, since it did not involve a “labor 
dispute” within Labor Anti-Injunction 
Act limiting court’s power to issue in- 
junction in case involving a “labor 
dispute’. 43 P.S. §§ 206a et seq., 206c, 
206f.—Ralston v. Cunningham, 18 A.2d 
108, 143 Pa.Super. 412. 

Pa.Com.Pl. A court will enjoin the 
picketing of a motion pare theatre 
with signs stating that one local of 
movie operators is unfair to another 


that it i 


Aye 
vhere 


“as 


1) 

. a lead 

i charged that the » 
unfair, and where the only d 
between two unions and does not i 
volve the owner of the theatre; the 
Labor Anti-Injunction Act of June 2, 
1937, P.L. 1198, as amended by the Act. 
of June 9, 1939, P.L.-302, 43 P.S. § 
206d, does not deprive the court of 
power to issue an injunction under such 
circumstances.—Comerford-Publix The- 
atres Corporation v. United The- 


; af 
printed 


Pa.Com.Pl. Since the amendment of 
June 9, 1939, P.L. 302, to the Labor 
Anti-Injunction Act of June 2, 1937, 
P.L, 1198, 43 P.S..§ 206d, a court may 
properly enjoin picketing where two 
labor organizations are competing for 
membership, both contending that they 
represent a majority of the employes, 
where the evidence indicates that it is 
questionable whether either represents a 
majority of the employes, where pro- 
ceedings for determination of that ques- 


tion are pending before the State Labor - 


Relations Board, and where the union 
calling the strike is demanding a closed 
shop agreement, since, under the cir- 
cumstances, the striking union is en- 
gaged in a course of conduct tending 
to coerce the employer to violate the 
Pennsylvania Labor Relations Act and 
i require his employes to become mem- 

ers 
Hudson Recreation Co. v. Bowling, Bil- 
liard & Athletic Employes’ Union, Local 
209, 39: D, & C: 655. 

Picketing for an improper purpose 
may be enjoined even though ‘‘peace- 
ful’, and will be enjoined where it is 
causing irreparable damage and where 
the strikers have already refused to 
abide by agreements entered into by 
their counsel before the court.—Hudson 
Recreation Co. v. Bowling, Billiard & 
Athletic Employes’ Union, Local 209, 39 
D. & C. 655. 

Wash. Nonunion employers employ- 
ing nonunion employees allegedly satis- 
fied with their wages, hours, and condi- 
tions of employment were entitled to 
injunctive relief as against union en- 
gaged in picketing employers’ places of 
business with the alleged intent of forc- 
ing employers to discharge their em- 


ployees or compel them against their 


will to join union, and that relief could 


be granted without violating the consti- 


tutional guaranty of freedom of speech. 
U.S.C.A.Const. Amends. 1, 14.—Shively 
v. Garage Employees Local Union No. 
44,108 P.2d 354. 


§ 262 

U.S.Ull An injunction restraining 
peaceful picketing was justified only 
by the violence that induced it and 
only so long as. it counteracted a con- 
tinuing  intimidation.—Milk Wagon 
Drivers Union of Chicago, Local 753, v. 
Meadowmoor Dairies, 61 S.Ct. 552, af- 
firming Meadowmoor Dairies v. Milk 
Wagon Drivers’ Union of Chicago, No. 
753, 21 N.H.2d 308, 371 Ill?.377, cer- 
tiorari denied Milk 
Union of Chicago, Loeal 753 v. Mead- 
owmoor Dairies, 60 S.Ct. 128; 308 U.S. 
596, 84 L.Ed. 499, rehearing denied 
Milk Wagon Drivers Union of Chicago 
v. Meadowmoor Dairies, 60 S.Ct. 259, 
308 U.S. 637, 84 L.Ed. 529,° vacated 
Milk Wagon Drivers Union of Chicago, 
Local 7538 v. Meadowmoor Dairies, 60 
SiCt. 71092, 310); US. 6bb,00 84. 9 ads 
1419, certiorari granted 60 S.Ct. 1092, 
310 U.S. 655, 84 L.Ed. 1419. 

Ariz. Injunctive relief may be 
granted to restrain picketing, which is 
not peaceable in its nature. Code 
1939, § 26-109; U.S.C.A.Const. Amends. 
1, 14.—Culinary Workers and Bar- 
tenders, Local Union No. 631, A. F. of 
L.. v. Busy Bee Cafe, 115 P.2d 246. 

Cal. Competition for work being 
lawful activity, whether competitors be 
labor unions or such unions and in- 
dividuals, equity court may not inter- 


fere therewith by restraining use of. 


any lawful form of concerted action 
used in struggle.—McKay v. Retail Au- 
tomobile Salesmen’s Local Union No, 
1067, 106 P.2d 873, prior opinions, 89 
P.2d 426, and 90 P.2d 118. 


atrical Alliance of C. I. O., Local 997, — 
39 D. & C. 699 : 


of a particular organization.— ~ 


Wagon Drivers — 


* restrain 


ee cat. 


The fact that employees, suing em- 
ployer, who made no appearance, and 
labor union for injunction against in- 
terference with plaintiffs’ employment 
relations by striking, picketing, etc., for 
purpose of organizing closed union 
shop, had established their own labor 
organization to bargain collectively 
with employer did not render defendant 
unions’ attempt to unionize plaintiffs 
or interfere with their employment re- 
lations improper, as a group of employ- 
er’s workers are not entitled to equit- 
able protection from injury as result 
of true jurisdictional dispute between 
rival unions.—McKay -v. Retail Auto- 
mobile Salesmen’s Local Union No. 
1067, 106 P.2d 3738, prior opinions, 89 
P.2d 426, and-90 P.2d 1138. 

Cal. The law requires that concert- 
ed action by union workers against 
employers be peaceful, and violence or 
acts amounting to physical intimida- 
tion will be enjoined.—McKay v. Retail 
Automobile Salesmen’s Local Union No. 
1067, 106 P.2d 373, prior opinion 90 
P.°%a TS *® ’ 

Cal.App. Peaceful picketing is law- 
ful and may not be enjoined even 
though there is no dispute over con- 
ditions of employment between an em- 
ployer and his employees; however, 
picketing which is not peaceful is un- 
lawful and may be enjoined.—Chrisman 
vy. Culinary Workers’ Local Union No. 
62, 115 P.2d 553. 

Ill, Threats and attempts to co- 
erce by intimidation are not “peaceful 
picketing’ which may not be enjoined 
by the courts.—Ellingsen v. Milk Wag- 
on Drivers’ Union of Chicago, Local 
763, 35 N.B.2d 349, 377 Ill. 76. 

Ill. To enjoin all picketing, it must 
be found that violence has given pick- 
eting a coercive effect whereby it 
would operate destructively as a force 
and intimidation, and it further ap- 
pears to court from circumstances that 
peaceful picketing in futur@ would be 
enmeshed in violence, threats, or co- 
ercion by intimidation.—2063 Lawrence 
Ave. Bldg. Corporation v. Van Heck, 35 
N.B.2d 373, 377 Ill. .37. 

Generally, an injunction may be 
granted restraining execution of con- 
spiracy or continuance of acts in fur- 
therance of such conspiracy to injure 
another’s business by coercing, through 
injury or threats, customers or pro- 
spective customers to withhold patron- 
age ‘from it, and such action is un- 
lawful and may also afford basis for 
action at law for damages,—2063 
Lawrence Ave. Bldg. Corporation v. 
Van Heck, 35 N.H.2d 378, 377 Ill. 387. 

To give equity courts jurisdiction to 
secondary boycott, it must 
contain element of coercion, either by 
threats, intimidation, or violence.— 
2063 Lawrence Ave. Bldg. Corporation 
ie Van Heck, 35’ N.H.2d 373, 377 II. 


N.Y.Sup. Mass picketing of open 
shop millinery establishment by un- 
ions endeavoring to unionize estab- 
lishment, and violence, coercion and in- 
timidation by unions would be en- 
joined, and number of pickets would 
would be reduced to 10 between certain 
hours and would be reduced to four 
at other times, where use of thorough- 
fare had been impeded by throngs of 
boisterous pickets and peace of neigh- 
borhood had been ,disturbed by use 
of vile language and shouting, and as- 
saults, coercion and intimidation had 
been directed against establishment 
and employees thereof.—Lilly Dache, 
Inc. v. Rose, 28 N.Y.S.2d 393. 


N.Y.Sup. To justify a blanket in- 
junction against dll picketing, includ- 
ing that which is peaceful, in a labor 
dispute, the picketing must be so per- 
meated with lawlessness as to offer no 
hope of any peaceful activities in the 
future, and so varied and persistent 
as to justify, beyond possibility of 
doubt, apprehension of the continuance 
and diffusion of violence to the ex- 
elusion of Jawful conduct in future. 
Civil Practice Act, § 876-a, subd. 10.— 
Miller v. Gallagher, 28 N.Y.S.2d 606, 
176 Mise. 647. 

To justify a finding, in an action 
for injunction in a labor dispute, that 


INJUNCTIONS 


public officers charged with duty to 
protect complainant’s property have 
failed or are unable to furnish ade- 
quate protection, the record must show 
acts of repeated violence which have 
gone unpunished or undealt with be- 
cause of the lethargy or inability of 
police to: deal therewith.- Civil Practice 
Act, § 876-a, subd. 1(e).—Miller v. Gal- 
en 28 N.YS.2d 606, 176 Misc. 

New York courts are constrained by 
mandate of statute respecting injunc- 
tions in labor disputes to refer. spo- 
radic acts of violence to protection of 
police authorities to fullest extent 
possible and to utilize the chancellor’s 
decree only if it can be shown that 
such police protection has proved in- 
adequate, Civil Practice Act, § 876-a, 
subd, 1(e).—Miller v. Gallagher, 28 N. 
Y.S.2d 606, 176 Misc. 647. 

The interposition of an injunction in 
a labor dispute is justified only when 
acts of violence are so manifold and 
recurrent that they constitute a con- 
tinuing and persistent threat to future 
peace and order, with imminent injury 
to: person or property. Civil Practice 


Act, § 876-a, subds. 1(e), 10.—Miller 
v. Gallagher, 28: N.Y.8.2d 606, 176 
Mise. 647. 


Equity is not constrained to refrain 
from acting by injunction in a labor 
dispute when violence away from scene 
of dispute has been proven, and such 
violence cannot be adequately dealt 
with by police authorities. Civil Prac- 
tice Act, § 876-a, subds. 1(e), 10.—Mil- 
ler v. Gallagher, 28 N.Y.S.2d 606, 176 
Mise. 647. 

Where members and representatives 
of defendant labor union have made 
threatening telephone calls and visits 
to homes of- members of plaintiff union 
to harass and intimidate plaintiff's 
members and their families as result 
of labor dispute between unions, and 
plaintiff's members had been assaulted 
by defendant’s members on certain 
occasions, and it was impossible to 
supply adequate police protection for 
plaintiff's members at their homes, spe- 
cial term would issue a limited injunc- 
tion restraining defendant’s members 
from molesting plaintiff's members in 
their homes or at any place away. from 
scene of labor dispute, the limited in- 
junction bein permanent only for 
temporary period for which it might 
last. Civil Practice Act, § 876-a, subds. 
1(e), 10; U.S.C.A.Const. Amends. 4, 
14; Const.N.Y. art. 1, § 12.—Miller v. 
Gallagher, 28 N.Y.S.2d 606, 176 Misc. 
647. 


Wis. In action by employer to en- 
join labor organization and members 
thereof from coercing and intimidating 
employees and from enticing and at- 
tempting to persuade employer’s cus- 
tomers not to deal with employer or 
the employees, judgment granting in- 
junction was affirmed by an equally di- 
vided court.—Carpenter Baking Co. v. 
Bakery Sales Drivers Local Union No. 
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Cal. Peaceful picketing by labor 


unions for purpose reasonably connect- 
ed with controversy affecting workers 
in an industry generally, as well as 
those employed by person against 
whom picketing is directed, may not 
be enjoined.—C. 8S. Smith Metropoli- 
tan Market Co. v. Lyons, 106 P.2d 414, 
prior opinion 89 P.2d 425. 

Workmen’s intentional infliction of 
damage to others» by use of lawful 
methods of concerted action in field 
of labor, as by stopping work, per- 
suading others not to work and in- 
terfering with advantageous trade re- 
lations, does not warrant injunctive 
relief. against such workmen, if damage 
is inflicted in pursuit of legally justifi- 
able object.—C.  S. Smith Metropolitan 
Market Co. v. Lyons, 106 P.2d 414, pri- 
or opinion 89 P.2d 425, | 

A court is no more justified in fet- 
tering workmen’s bargaining power by 
injunction merely because they are or- 
ganized in union than in fettering such 
power of employers because of their or- 
ganization in partnerships, joint ven- 
tures, or corporations. St.1937, p. 208, 


§ 265 


§§ 921, 923—C. S. Smith Metropolitan 
Market Co. v. Lyons, 106 P.2d 414, pri- 
or opinion 89 P.2d 425. 

In suit to enjoin picketing, deter- 
minative issue is whether workmen are 
demanding something reasonably relat- 
ed to employment and purposes of col- 
lective bargaining. St.1937, p. 208, §§ 
921, 923.—C. S. Smith Metropolitan 
Market Co. vy. Lyons, 106 P.2d 414, pri- 
or opinion 89 P.2d 425. 

A labor union cannot be enjoined 
from peacefully picketing premises of 
employer having no dispute with his 
employees on ground that employee’s 
privilege to work as nonunion man or 
employer’s privilege to conduct his 
business as he chooses is constitutional 
right which may not be interfered with 
by union in its endeavors to extend its 
bargaining power.—C. S. Smith Metro- 
politan Market Co. v. Lyons, 106 P.2d 
414, prior opinion 89 P.2d 425. 

_Minn, Maintenance and nonprofes- 
sional employees of a nonprofit chari- 
table corporation which operated a 
public hospital were within provisions 
of Anti-Injunction Act concerning when 
a case shall be held to involve a labor 
dispute, Mason’s Minn.St.Supp.1940, 
§§ 4256 et seq., 4260-12(a).—North- 
western Hospital, Minneapolis v. Pub- 
lic Building Service Employes’ Union 
Local No. 118, 294 N.W. 215. 

N.J. Where employer hiring one 
employee entered into contract with 
defendant trade uniom not to employ 
any but members of defendant union, 
and after contract expired entered in- 
to a similar contract with another 
union and discharged employee who 
was member of defendant union and 
hired a new employee who was member 
of new contracting union, there was 
no “labor dispute” existing between 
employer and defendant union, 
hence picketing of employer’s_ place 
of business was unlawful and was 
properly enjoined.—Miller’s, Ine,  v. 
Journeymen Tailors Union Local No. 
195 of Amalgamated Clothing: Work- 
ers of America, 15 A.2d 824, 128 N.J. 
Eq. 162, affirming Miller’s, Ine., v. Jour- 
neymen Tailors Union Local No. 195, 
15 A.2d 822. 


N.J.Ch. Where store owner’s con- 
tract with union had expired and union 
employee had lawfully been discharged 
so that no real “labor dispute” existed 
which would justify a strike or picket- 
ing by employee and union, and picket ' 
signs used were misleading and false, 
picketing would be enjoined as being 
unlawful, malicious, and coercive, not- 
withstanding picketing was’ carried on 
by_one person at a time and no dis- 
order occurred.—Miller’s, Ine., v. Jour- 
neymen Tailors Union Local No. 195, 
15 A.2d 822, affirmed Miller’s, Inc., v. 
Journeymen Tailors Union Local No. 
195 of Amalgamated Clothing Workers 
ieee he 15 A.2d 824, 128 N.J.Eq. 


N.Y.Sup. Where members of defend- 
ant union Claimed certain rights in 
plaintiff union and picketed markets 
employing members of plaintiff union 
to enforce such rights, and there was 
no dispute as to wages, hours, working 
conditions, or representation for eol- 
lective bargaining, there existed no 
“Jabor dispute’, which is one which re- 
lates to conditions of employment or 
representation of persons in negotiat- 
ing conditions of employment, and in- 
junction would lie to prevent picketing. 
Civil Practice Act, § 876-a.—Meltzer v, 
precios 22 N.Y.S.2d 235, 174 Misc. 
994, 


Ohio App. Where partnership hav- 
ing no employees, became affiliated 
with labor union, but union withdrew 
partnership’s union card when partner- 
ship discontinued compliance with gro- 
eery closing hours which were gener- 
ally observed in city, and which were 
insisted on by union, there existed a 
“trade dispute’ justifying peaceful 
picketing of partnership’s establish- 
ment and the publication of truthful 
statements by the union to compel the 
partnership to observe the closing 
hours.—lvans v. Retail Clerks Union 
No. 977, 32 N.H.2d 51, 66 Ohio App. 
158. 


and, | 


a | 

i ) § 265 ; 
yj Or. Under statute limiting use of in- 
Se junction in labor disputes, the dam- 
say age incident to peaceful picketing must 
~~ ‘be considered justified in many in- 


i stances where courts had previously 
art ‘ been free to determine whether legal 
justification existed; but the statute 
- does not preclude courts, in determin- 
: ing whether a labor dispute exists, 
from looking at the end sought to be 
accomplished by the picketing. Laws 
21933, c. 355, § 4, subd. 5, § 13, subd. 3. 
» —Schwab v. Moving Picture Machine 
Operators Local No. 159 of Interna- 
tional Alliance of Theatrical Stage Em- 
- ployes and Moving Picture Machine Op- 
a ee of U. S. and Canada, 109 P.2d 
600. 


_ Pa.Com.Pl. Certain hospitals insti- 
tuted proceedings in equity to enjoin 
the Pennsylvania Labor Relations 
- Board from proceeding under the Penn- 
_ sylvania Labor Relations Act, 43 P.S. 

§ 211.1 et seq., against the hospitals 
and to restrain a union from asserting 
ny Herta against the hospitals under 
said et and from presenting any 

t eomplaints or proceedings 
In the Bill of Complaint, 
the plaintiffs averred, inter alia: that 
_ they are public, charitable institutions, 

in part supported by State appropria- 
tions; that the services required of the 
hospitals necessitate minute and ef- 
ficient supervision which should not 
_ be interrupted by union activities; that 
any attempt by the Labor Board to 

‘conduct an investigation, hold hearings, 
 ete., would greatly interfere with the 
_ management of the hospitals; that the 

Board has no power to proceed against 
the plaintiffs; and that an injunction 
” would prevent a multiplicity of actions 
and the improper expenditure of public 
funds. The Board filed an answer 

 yaising preliminary objections to the 
Bill, and the union presented a petition 
under the Act of 1925, 12 P.S. § 672 et 


Pe 0 


. Held, that the preliminary 
_ objections and the petition questioning 
_ jurisdiction must be dismissed.—West- 
‘ty ern Pennsylvania Hospitals v. Lichliter, 
_ 49 Dauph. 326. 
- There is not a labor dispute as de- 
fined_in Section 3 (a) of the Labor 
Anti-Injunction Act, 43 P.S. § 206c, 
which provides “a case shall be held to 
involve or grow out of a labor dispute 
when the case involved persons who 
are engaged in a single industry, trade, 
eraft, or occupation * * *,” A hos- 
pital is not an industry; neither are 
the employees thereof engaged in a 
‘single trade, craft, or occupation.— 
- Western Pennsylvania Hospitals v. 
-Lichliter, 49 Dauph. 326. 
; Even though the words of the Labor 
Anti-Injunction Act, P.S. § 206a 
et seq., might conceivably be broad 
¢ enough to include hospitals, they are 
~~ not within the spirit of the Act, and 
not being within the spirit, the Act 
does not apply to them.—Western Penn- 
- sylvania Hospitals v. Lichliter, 49 
- Dauph. 326. 

i The Legislature did not express any 
intention in the Pennsylvania Labor 
‘Relations Act, 43 P.S. §.211.1 et seq,, 
to have it apply to hospitals.—Western 
Pennsylvania Hospitals v. Lichliter, 49 
Dauph. 326. 

Since the term “employer,” as defined 
i in the Pennsylvania Labor Relations 
“aa Act, 43 P.S. § 211.1 et seq., excludes 

. the Commonwealth, and since the Com- 
monwealth has chosen to perform the 

overnmental function of assisting the 
; indigent sick, disabled, injured or af- 
\ flicted through hospitals supported in 
| ie part by State appropriation, these 
i agencies are beyond the scope of the 
2a Act.—Western Pennsylvania Hospitals 
y. Lichliter, 49 Dauph, 326. 


a, Hospitals of the type involved in this 

, i case are impressed with a public in- 

1; a terest which takes them out of the pur- 

: view of the Pennsylvania Labor Rela- 

ae tions Act, 43 P.S. § 211.1 et seq.— 

Western Pennsylvania Hospitals vy, 
Lichliter, 49 Dauph. 326. 

Courts of Common Pleas may still 

exercise the equity powers conferred 

1 upon them by the Acts of 1836 P.L. 

784, 17 P.S. § 41 et seq., and 1857 P.L, 
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have been taken away from them by 
statute. Neither the Labor Anti-Injunc- 
tion Act, 43 P.S. § 206a et seq., nor the 
Pennsylvania Labor Relations Act 43 
P.S. § 211.1 et seq., has removed the 
power to issue an injunction in this 
case.—Western Pennsylvania -Hospitals 
y. Lichliter, 49 Dauph. 326. 
§ 267 ! 

N.J.Ch. In absence of a strike or 
other labor dispute, the picketing of 
an employer’s place of business was 
unlawful and would be enjoined.— 
Heine’s, Inc., v. Truck Drivers’ & 
Helpers’ Union, Local No. 676, 14 A.2d 
262, 127 N.J.Eq. 514 

§ 269 

N.J.Ch. Where clothing store owner 
sought a preliminary restraint against 
the picketing of his store by tailors’ 
union, and store owner’s contract with 
union had expired at time store owner 
dismissed member of union from his 
employment, and there was nothing to 
indicate that member’s contract of em- 
ployment had not been one at will, 
preliminary restraint was denied.—Mill- 
er’s, Inc., v. Journeymen Tailors Union 
Local No. 195 of Amalgamated Clothing 
Workers of America, 15 A.2d 820. 

N.J.Ch. In action to enjoin unlawful 
picketing of store, the relief to which 
store owner is entitled from the contin- 
uing tort or nuisance affecting its pri- 
vate rights is “preventative,” not ‘“pu- 
nitive,’ and equity will enjoin the con- 
tinuing injury to the owner’s business, 
which is ‘“‘property,” notwithstanding 
owner might have a legal remedy for 
damages, where legal remedy may in- 
volve a multiplicity of suits.—Miller’s, 
Inc., v. Journeymen Tailors Union Lo- 
cal No. 195, 15 A.2d 822, affirmed Mil- 
ler’s, Inc., v. Journeymen Tailors Union 
Local No, 195 of Amalgamated Cloth- 
ing Workers of America, 15 A.2d 824, 
128 N.J.Hq. 162. 

N.J.Ch. Picketing, even if not in- 
timidating, should be enjoined where 
no good reason for it exists.—Blonder 
v. United Retail Employees of Newark, 
eee No. 108, 15 A.2d 826, 128 N.J.Hq. 
Picketing of place of business of an 
employer who, on termination of union 
contract, discharged union employees, 
would be enjoined where employer had 
filled places of union employees with 
competent permanent nonunion em- 
ployees and business was being con- 
ducted in a normal manner without any 
substantial loss of revenue notwith- 
standing picketing.—Blonder y. United 
Retail. Hmployees of Newark, Local No. 
108, 15 A.2d 826, 128 N.J.Eq. 41. 


N.Y.Sup. A motion for a temporary 
injunction restraining picketing of ‘a 
place of business would be denied 
where picketing had ceased prior to 
motion and moving affidavit failed to 
allege that defendants had threatened 
or intended to resume picketing. Civil 
Practice Act, § 876-a.—Darby Bar 
Grill _v. International Brotherhood of 
America, 22 N.Y.S.2d 183. 

N.Y.Sup. A dentist availing himself 
of the services of dental laboratories 
for the construction of plates, bridges, 
in-lays and other prosthetic appliances, 
supplied in accordance with his writ- 
ten direction and used by him in con- 
nection with professional services ren- 
dered to his patrons, and who sold no 
product identifiable by trade-name, did 
not have a “unity of interest” with 
dental laboratories sought to be union- 
ized and hence was entitled to an in- 
junction to restrain trade union from 
picketing dentist. Education Law, § 
1300 et seq.—Back v. Kaufman, 22 N. 
Y.S.2d 449. 


N.Y.Sup. Where defendant was not 
a labor organization of any kind and 
was not a member of any trade or class 
of trades and its demands were uncon- 
nected with any specific industry and 
picketing sought to be enjoined was un- 
related to any question of wages, hours 
of labor, unionization or jbetterment 
of working conditions, permanent in- 
junction against picketing was granted, 
since a “labor dispute’ was not in- 
volved within statute regarding injunc- 
tions in labor: dispute cases. Civil 
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39, 17 P.S. § 283, unless these powers 


Stolper v. | 
175 Mise. 87 if: 
y § 230 


D.C.N.Y. Plaintiffs in patent  in- 
fringement action would be restrained 
from bringing other actions for alleged 
infringement, except against those ac- 
tually manufacturing alleged infringing 
devices, and from addressing circulars 
and communications to manufacturers 
customers about the litigation, pending 
determination of action or a similar ac- 
tion pending in another court, where 
plaintiffs had twice represented to 
court that action could not proceed to 
trial because of unavailability of one 
or more witnesses then in England, 
and statements by a responsible officer 
of one plaintiff were capable of being 
construed as expression of intention to 
bring, for coercive reasons, 
tions against dealers or customers of 
manufacturers defending the action.— 
Thomas French & Sons v. Carleton 
Venetian Blind ee F.Supp. 850. 


‘ § 

D.C.Pa. Where contracts for exhibi- 
tion of motion pictures provided that 
runs for theaters in question should be 
7 and 14 days, respectively, after first 
run, if any, the exhibitors were_enti- 
tled to have pictures for second run 
after their first run in either newly- 
opened theater or in theater at which 


tr 


first run pictures were exhibited at 


time contract was executed, and were 
entitled to injunction against release of 
second run pictures for exhibition at 
another theater.—Waxmann y. Colum- 
Je Pictures Corporation, 40 F.Supp. 


Del.Ch. The negative remedy of an 
injunction to compel specific perform- 
ance of a contract should not issue if 
the contract is so indefinite as to leave 
in doubt what is necessary to satisfy 
Rertorms nce by all of its parties.— 

undorff Beverage Co. v. Seven-Up 
Wilmington Co., 15 A.2d 174. 


N.J.Ch. A railroad which had en- ~ 


tered into collective bargaining agree- 
ment with one 
Railway Labor Act by recognizing an- 
other union as employees’ bargaining 
agent without any election under the 
auspices of the National 
Board, and where railroad, in accord- 
ance with second union’s ruling but 
in violation of agreement with first 
union, reinstated employees who: had 
voluntarily resigned, and re-established 
their seniority status over other em- 
ployees, such other employees were en- 
titled to equitable relief compelling 
restoration of their seniority status 


and payment of earnings lost through’ 


deprivation of seniority rights, and 
restraining violation of agreement. 
Railway Labor Act, § 2, subds. 3, 4, 9, 
45 U.S.C.A. § 152, subds. 3, 4, 9.—Doo- 
ley v. Lehigh Valley R. Co. of Pennsyl- 
vania, 21 A.2d 334, 130 N.J.Bq. 75. 

N.Y.Sup. Upon the breach of a col- 
lective bargaining agreement by a la- 
bor union, the right of equity to issue 
an injunction to prevent the contrac- 
tual violation is established.—In re 
State Labor Relations Board, 22 N.Y.S. 
2d 40, 175 Mise. 88. 

N.Y.Sup. Even if there was a con- 
tract between plaintiff and defendant 
respecting use of plaintiff's perfume 
bottles in filming of a motion picture 
by defendant and if contract was 
breached by defendant’s use of a bottle 
in a scene where bottle, with plaintiff's 
trade-mark visible, was subject of a 
gift between persons allegedly depicted 
as immoral, and if plaintiff had a cause 
of action against defendant for fraud 
in connection with’ use of bottles, 
plaintiff’s relief was by action for 
damages and not for injunction against 
showing of picture.—Caron Corporation 
v. R. K. O, Radio Pictures, 28 N.Y.S. 
2d 1020. 

§ 282 


_D.C.N.Y. Contract granting exclusive 
license to manufacture and sell a food 
product, covered by trade-mark “Parev 
Schmaltz,” but which was manufactur- 
ed and sold by licensee under name 
“Nyafat”, the basic ingredients of 
which were coconut oil 95 per cent., 
hardened cottonseed oil, coloring and 


other ac- | 


union violated the 


Mediation. 


» 
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1 not contai 
venant prevent lice 
nd distributing “Kea” which was 
e raight cottonseed oil hydrogenated 
and deodorized, but which was used 
for the same purpose, and licensor 
was not entitled to an injunction 
against the licensee by reason of any 
implied covenant not to sell based on 
similarity of use.—Parev Products Co. 
vy. I. Rokeach & Sons, 36 F.Supp. 686. 
 TILApp. 
proper case enforce a_ negative cove- 
- nant.—Almar Forming Mach. Co. v. F. 
- & W. Metal Forming Machinery Co., 
31 N.H.2d 415, 308 Ill.App. 151, 
- ven if contract for manufacture and 
sale of machines to plaintiff had not 
been abandoned, plaintiff had an ade- 
quate remedy at law to recover dam- 
--ages for alleged breach of contract 
and was rot entitled to equitable re- 
: lief where the machines were not irre- 
| placeable and other machines doing the 
same work were handled by competi- 
_tors.—Almar Forming Mach. Co. y. F. 
& W. Metal Forming Machinery Co., 
31 N.E 2d 415, 308 Ill.App. 151. 
_ Pa.Coin.Pl. A court may prevent the 
breach of a contract, the performance 
of which it would be powerless to com- 
pel.—Rieger v. Pennsylvania Co., 37 D. 
Ronn 6 LON “ 


+ JI. An injunction restraining breach 
of a contract is a “negative specific en- 
— forcement” of that contract, and juris- 
diction of equity to grant such injunc- 
tion is substantially coincident with its 
- jurisdiction to compel specific perform- 
- ance.—Drew v. Socony-Vacuum Oil Co., 
18 A.2d 340. ; 
Generally wherever a contract is one 
of a class which will be affirmatively 
specifically enforced, a court of equity 
will restrain its breach by injunction 
‘if this is the only practical mode of en- 
Y forcement which its terms permit.— 
Drew vy. Socony-Vacuum Oil Co., 18 A. 
oe 2d 340. 
The discretion of the court in award- 
- ing an_— injunction SEAS the 
breach of a contract. is guided by the 
same equitable principles as _ those 
which regulate the remedy of specific 
performance and hence a_ breach of 
contract will not be enjoined unless the 
i terms of the contract are certain and 
 definite—Drew v. Socony-Vacuum Oil 
Co., 18 A.2d 340. i ; 
To warrant a court of equity in in- 
__terfering by injunction with breach of 
a contract, the contract itself must be 
- free from doubt and the injury appre- 
-  hended from its violation must be of 
such a nature as not to be susceptible 
of adequate compensation in damages 
at law and a doubt as to correctness of 
the construction of the contract on 
which the injunction is asked is suf- 
ficient ground for refusing to interfere. 
—Drew v. Socony-Vacuum Oil Co., 18 
A.2d 340. 


Wash. Hop marketing co-operative 
corporation was entitled to a manda- 
tory injunction compelling delivery of 
hops grown by growers who had signed 
marketing contracts with the corpora- 
‘3 tion so long as the marketing contracts 
_ between growers and_ corporation re- 
mained in force. Rem.Rev.Stat. §§ 
_ 2878-2909; § 2892.—Beaulaurier  v. 
Washington State Hop Producers, 111 

P.2d 559. 


§ 283 
N.Y.Sup. Where plaintiff’s original 
lease contained covenant against leas- 
ing of any other part of building for 
sale of jewelry, and renewal of lease 
; provided that no other part of building 
“shall hereafter be rented during the 
term of this lease for the sale of 
jewelry,’ plaintiff was entitled to en- 
force covenant contained in renewal by 
injunction against landlord and another 
tenant, which had knowledge’ that 
plaintiff was a tenant for sale of 
jewelry and that plaintiff's lease was 
to be renewed for such purpose, and 
which, with such knowledge, canceled 
its existing lease and took a new lease 
in which right to sell “novelty jewelry” 
was postponed until day after expira- 


An equity court will in a 


of rigin 
David’s Fifth Avenue, 
627, 174 Mise. 1009. Te 
N.Y.Sup. A provision in contract dis- 
solving partnership, for payment of 


$5,000 as liquidated damages to party — 


aggrieved by breach of covenant pro- 
hibiting either party from using cer- 
tain words in any new business ven- 
ture, did not give aggrieved party such 
an “adequate remedy at law” as to 
prevent issuance of injunction pendente 
lite to restrain use of such words.— 
Dubert v. Blue White Star Travel Sery- 
ice, 21 N.Y.S.2d 982. : 


§ 307 . 

N.Y.Sup. A skilled artisan induced 
by a competitor to leave plaintiffs’ 
employ could not be enjoined from 
continuing in the competitor’s service, 
where it appeared that he was not a 
craftsman of peculiar or artistic skill, 
and could. be readily replaced at sub- 
stantially the same wage, and plain- 
tiffs were not entitled to any relief in 


'equity.—_Small v. Kronstat, 24 N.Y.S. 


2d 535, 175 Mise. 626. : 

Tex.Civ.App. An employee’s breach 
of agreement may be prevented by in- 
junction where services contracted for 
are special, unique or extraordinary, 
requiring personal merit or qualifica- 
tion, or where services are purely in- 
tellectual or peculiar and individual in 
their character, and where in case of 
default the same service cannot be ob- 
tained from others.—Cleere v. Wise, 
153 S.W.2d 311. 


* § 812 

N.Y.Sup. Where actress repudiated 
agreement with theatrical agents to 
pay agents a certain percentage of her 
earnings and discontinued making pay- 
ments to agents, agents were not enti- 
tled to an injunction pendente lite re- 
straining, actress from publicly ap- 
pearing and performing for anyone 
unless consented to by agents where 
agents would not benefit by issuance 
of injunction and agents would not 
suffer irreparable injury as result of 
action of actress—Max Hart Attrac- 
tions v. Serpico, 22 N.Y.S.2d 7465. 

§ 316 

Ga. The facts that city lot is lo- 
eated in goned district, provided by 
municipal ordinance regulating keeping 
of boarders, and that owner has ap- 
plied for license to carry on such busi- 
ness in her dwelling house thereon, 
are immaterial in suit to enjoin use of 
such house for that purpose in viola- 
tion of covenant in deed conveying lot 
to defendant that she would not use 
any building thereon for commercial 
purpose.—David vy. Bowen, 12 S.H.2d 
873, 191 Ga. 467. 

Ill.App. Where deed to lot contained 
building restriction pursuant to plan 
of grantor for development of subdivi- 
sion and property in subdivision had 
not so changed in character, environ- 
ment, and use as to render it unde- 
sirable and unprofitable, if the restric- 
tion was enforced, and the character, 
condition, and use of property ap- 
peared to be the same as when sub- 
divided, owners of lots in subdivision 
were entitled to an injunction to re- 
strain lot owner from violating a 
building restriction—Hunger v. John- 
son, 31 N.H.2d 280, 308 Ill.App. 314. 

La, The statute requiring an action 
for damages or to enjoin the violation 
of restrictions contained in the title to 
land to be brought within two years 
from the commission of the violation 
presupposes the legal existence of a 
right of action to enjoin the continu- 
ance of the violation, and, if the re- 
strictions have been waived or relin- 
quished by universal acquiescence and 
common consent of landowners, there 
can be no right of action to enforce 
them and therefore no right to seek an 
injunction or sue for damages for their 
violation, Act No. 326 of 1938, §§ 1, 2. 
—Edwards v. Wiseman, 3 Se.2d 661, 
198 La. 382, amending 3 So.2d 655. 

Neb. The state, through its attorney 
general, could enjoin a threatened di- 
version by religious association and its 
mortgagee of realty which had been 
dedicated to the association by the 
state for church purposes only. Laws 


. 


ease.—Frank 1883, a 


21 N.Y.S.2d 


¢. 92.—Home Savi 
Ass’n_ v. Mount Zion B. 
299 N.W. 287. Seth eet fs 
N.J. An alleged oral agreement 1 
defendants with complainant that de- 
fendants’ realty adjacent to that leased 
by complainant would be used as a 
motor freight terminal and not for a 
gasoline station to compete with tha 
of complainant, made when complai 
ant gave defendants a right of ingres 
and egress over a strip of the realty 
leased by the complainant, came with-— 
in the statute of frauds, and complain- 
ant was not entitled to an injunctio 
to enjoin defendants from using realty — 
for gasoline station, where there was no 
showing that defendants were insincere 
when they made the alleged oral agr ¥ 
ment.—Droutman v. EH. M. & L. Gara 
20 A.2d 75, 129 N.J.Eq. 545, affirming © 
19 A.2d 25, 129 N.J.Eq. 1. ; ; 
N.Y.App.Div. A restrictive covenant 
against .sale of intoxicating liquors, 
which reserved in grantor ‘alone the 
right to change, modify, or rele 
covenant, was lacking in ‘‘mutuality 
and was unenforceable, where i A 
peared that covenant was not desi ‘o 
to prevent competition of others with 
grantor in sale of liquor and kindred 
beverages.—Kew Gardens Corporati 
v. Ciro’s Plaza, 26 N.Y.S.2d 553, 2: 


oe 


App.Div. 576, reversing 23 N 
957, 175 Mise. 475, FOR a 
N.Y.Sup. Where grantor in _ dee 


which sanctioned erection of a fa 
hotel owned the only public hote 
subdivision, and _ restrictive cov 
against sale of intoxicating liquor 
designed to prevent competition 
grantor’s sale of liquors in its own ho 
tel bar and cocktail lounge, injune- 
tion against operation by grantee of a 
cocktail lounge and bar in family hotel 


ie 


binding on grantees, and that grantor ated 

had in fact released restriction to per- 
Be 
As 


mit sale of liquor in stores and ta 
erns.—Kew Gardens Corporation hs 
TED Plaza, 23 N.Y.S.2d 957, 175 Mi ; 


Pa. The purpose of covenants i 
deed restricting owner’s use of his 
property is to confer upon persons” 
benefited rights superior to those o 
the general public to enjgin nuisances, — 
and so long as the restrictions are of — 
substantial value to such persons they 
will be enforced in equity.—Todd 
Sablosky, 15 A.2d 677, 839 Pa. 504 

The issuance of an injunction to re- 
strain construction of proposed stores, 
theater, and parking lot as being i 
violation of restrictive covenants o 
deed against use and occupancy of 
premises for any business injurious] 
affecting health or comfort of th 
neighborhood rested in sound discre. 
tion of chancellor, who made persona 
inspection of the locality and heard 
testimony of witnesses, and that dis- 
cretion would not be interfered with 
upon appeal unless manifestly abused. 
Bet ess v. Sablosky, 15 A.2d 677, 339 

a. 5 


Notwithstanding restrictive covenants 
in deed merely prohibited “use or oc- 
cupancy’”’ of premises for any business  _ 
injuriously affecting the health or com- 
fort of the neighborhood, and so did 
not expressly prohibit the “construc-. 
tion’ of proposed parking lot which 
the court found would tend to in- : 
juriously affect health and comfort of 
residents of neighborhood, the proba- _ ; 
bility of injury to residents by the 
normal use of parking lot in connection 
with proposed stores and theater was 
sufficiently strong to justify issuance 
of injunction against the proposed con- 
struction of the parking lot.—Todd y. 
Sablosky, 15 A.2d 677, 339 Pa. 504. 

Tenn.App. The enforcement of re- 
strictive covenant in defendants’ deed, 
which restricted use of conveyed lot 
to residential purposes and provided 
that no: buildings should be erected 
thereon to be used for purposes of any 


trade or business, by enjoining de- 
fendants from operating a _ licensed 
tourist home in house which defend- 


ants built on lot, which defendants 


he 


acquired from complainants, was not 
inequitable under the evidence.—Carr 
Vv. Trivett, 1 phe A ? 5 


La. Building restriction clauses con- 
stitute “real rights” and not “personal 
rights” to the vendor, and they inure 

to the benefit of all grantees under a 
general plan of development and run 
with. the land, and the remedy of gran- 
tees to prevent a violation of the re- 
strictions by others is by_injunction.— 
-Wdwards v. Wiseman, 8 So.2d 661, 
198 La, 382, amending 3 So.2d 655. | 
Mo. Whether injunctive relief will 
be granted to restrain violation of 
-’ pbuilding restrictions is a matter with- 
in sound legal discretion of chancellor 
to be determined in light of circum- 
Pe vy. Koehler, 148 S.W.2d 


Pa. Where covenants in deed did not 
prohibit the erection of commercial 
“structures but merely imposed limita- 
tions upon the use and occupancy of 
premises for stated commercial pur- 
poses, an injunction against the erec- 
tion of proposed stores and theater 
- which were not buildings of such a 
type that their normal use would nec- 
Bye: essarily violate the restrictions was 
; properly refused, since if fears of resi- 
lents of district regarding future oper- 
ation of the proposed stores and theater 
_ should be realized, and the covenants 
violated by use and occupancy of the 
remises, adequate relief in equity 
ould then be available.—Todd y. Sab- 
ky, 15 A.2d 677, 339 Pa. 504. 

aie § 335 


‘ 
{ 

{ 
ty 
Be 


employment, but an injunction pendente 
- lite will not be granted where the pro- 
visions of \the contract are unduly 
arsh, unreasonable or inequitable.— 
aaa Bros. v. Greulick, 21 N.Y.S8.2d 
Piles 4 _ . : AA 
Be 1a _N.Y.Sup. Provision of a _ restrictive 
\ covenant that defendant should _ not 
engage in competition with plaintiff for 
a period of five years within any. terri- 
tory in which plaintiff should then be 
loing business was unduly burden- 
some and oppressive, and would not 
be enforced by court of equity.—Con- 
‘solidated Syrup Corporation v. Kaiser, 
22 N.Y.S8.2d 307. 
Wash. Where insurance company 
purchased good will of another com- 
_ pany and employed former owner of 
other company, and former owner 
_ thereafter terminated his services with 
purchaser and became associated with 
another insurance company in same 
community, former owner would be en- 
joined from soliciting customers of 
purchaser or customers of his former 
company, regardless whether informa- 
tion used by former owner in soliciting 
- such customers was carried away by 
_ him when he terminated his services 
with employer by first having reduced 
it to writing or by carrying it away in 
his memory.—J. L. Cooper & Co. y. An- 
chor- Securities Co., 113 P.2d 845. 


ene 


§ . 

N.M. Injunctive relief compelling 
specific performance of contract by 
/ seller of business not to engage in the 
‘ business in specified territory before 

stated length of time may be granted 

if irreparable injury is threatened, or 
in order to present a multiplicity of 

‘suits, upon ground that there ig a re- 
peated and recurring cause of action 

or that the breach is a continuing one. 
| De Soto v. De Jaquez, 106 P.2d 301. 

a4 44 N.M. 564. 

The mere fact that seller of business 
y) of manufacturing tortillas, after re- 
fraining from competing with purchas- 

er for about four years, breached a 
contract not to compete with purchaser 
as long as purchaser was engaged in 
such business in named city and vicin- 
ity, without a finding that purchaser 
—* was or would be irreparably injured 
¥ or that he would be injured at all or 
a to any extent by reason of the breach 
p Be. or that he had ho adequate remedy at 
5 Jaw, did not warrant injunctive relief 
p compelling specific performance.—De 

Re eas De Jaquez, 106 P.2d 301, 44 N. 
P » ub%, 


N.Y.Sup. 


2 " .e>7 
we ; 


Courts. of equity sh 


not shield those who deliberately, and trucks, a 
v clerks, .a 


without justification or excuse, disre- 
gard their contractual obligations, par- 
ticularly when such conduct involves 
appropriation and misuse of informa- 
tion intrusted in course of employment 
to which contract relates.—Holland 
Furnace Co. v. Beers, 29 N.Y.S.2d 876, 
177 Mise. 29. ; 

Pa.Com.Pl. Where the defendant, bv 
written \agreement with his former 
employer in a certain line of busi- 
ness, agrees not to engage in the 
same business for a certain period 
of time and within a specified limited 
area and thereafter proceeds to violate 
the terms of his agreement. In such 
cases, a Court of Equity has jurisdic- 
tion and will enforce specific perform- 
ance of the written agreement of the 
parties. Held, that an injunction will 
lie to prevent such former employee 
from breaching the terms of his con- 
tract.—Consolidated Rendering Co. Vv. 
Sekol, 42 Lack.Jur. 70. 

Pa.Com.Pl. Where plaintiff, by Bill 
in Equity, seeks to restrain defend- 
ant, a former employee, from  fol- 
lowing a certain line of business for 
a year and within limits of a definite 
territory, in accordance with defend- 
ant’s written agreement, and defend- 
ant pleads that injunction did not lie 
because he had been only a part-time, 
inside employee and that the terri- 
torial limitations were too extensive. 
Held, that a Court of Equity has ju- 
risdiction and remedy by injunction is 
proper.—Consolidated Rendering Co. v. 
Evans, 42 Lack.Jur. 74. 

Pa.Com.Pl. It being doubtful wheth- 
er defendant breached contract by 
discontinuing service, and the right to 
restrain defendant from earning a 
livelihood not sufficiently .clear, in- 
junction denied.—Martin .v. Kotarba, 
35 Luz.L.Reg.Rep. 25. 

Wash. Where defendant, who was 
engaged in insurance business, sold 
good will of business to his own corpo- 
ration in 1938, and thereafter in 1937 
good will of defendant’s corporation 
was sold to another corporation, and 
it appeared that defendant had so dom- 
inated his corporation that such cor- 
poration was his alter ego, defend- 
ant would be considered as not hav- 
ing parted with his good will un- 
til 1937, as regards right of purchas- 
er of good will from corporation in 
1939 to enjoin defendant from directly 
soliciting his former customers.—J. L. 
Cooper & Co. v. Anchor Securities Co., 
113 P.2d 845. , 

Where insurance company purchased 
good will of another company and em- 
ployed former owner of other company, 
and former owner thereafter terminated 
his services with purchaser and became 
associated with another insurance com- 
pany in same community, which com- 
pany had sufficient information to put 
them on inquiry respecting relation be- 
tween former owner and_ purchaser, 
purchaser was entitled to injunction en- 
joining both former .owner and _ his 
present employer from directly solicit- 
ing old customers of former owner’s 
company, and to recover damages for 
loss sustained as result of such solicita- 
tions.—J. L. Cooper & Co. v. Anchor 
Securities Co., 113 P.2d 845, 


§ 340 Y 
Mass. Where employment of de- 
fendant on dairy company’s milk 
route, under contract whereby com- 


pany agreed to employ defendant in 
return for, among other things, an 
agreement that defendant would not 
compete with company for 18 months 
after termination of. employment, was 
terminated by defendant’s physical in- 
ability to perform the work after he 
suffered partially disabling injuries, 
defendant was, bound for 18 months 
thereafter not to compete, and plaintiff 
was entitled to relief for violation of 
the agreement not to compete.—Shaw- 
sheen Dairy v. ens 29 N.H.2d 157. 


§ 
Master’s findings that com- 


Mass. 
pany was engaged in arboricultural 
work, that its business had grown 


rapidly for a period of twelve years, 


-force provision of employment con- 


a ee He 
clusion that:-company’s business w: 

established one to which good will at- 
tached, so as to entitle company to en- 


tract under which employee agreed — 
that upon termination of employment 
he would not engage in same or sim- 
ilar business as that carried on by 
company within certain territory, and 
for certain period of time—New ane 3 
land ree Expert Co. y. Russell, 28 
N.E.2d 997. 4 
.Y.Sup. In stockholder’s derivative 
action for damages and to enjoin con- 
ducting of a World’s Fair exhibition in 
competition with corporation’s exhibi- 
tion in violation of contract, corpora- 
tion which was unable to meet obliga- 
tions at time of alleged breach was 
nevertheless not “insolvent”. within 
meaning of contract provision termi- 
nating the contract upon bankruptcy or 
insolvency of corporation, and corpora- 
tion was, therefore, entitled to dam- 
ages; but, where subsequent to filin 
of action corporation was_ declare 
bankrupt and its exhibition. closed, in- 
junction against the competing exhibi- — 
tion would be denied on ground in- 
junction would serve no useful purpose. 
—Greenbaum y. Ripley, 22 N.Y.S.2d 


. 


4 § 344 

N.Y.Sup. Where defendants, for a 
consideration, settled pending lawsuit 
and agreed. that in furthering their 
products they would not use term 
“Charles of the Ritz’, or the trade- 
name or corporate name of plaintiffs, 
and agreement did not expressly pro- 
hibit defendants stating their former 
business association with plaintiffs, use 
of quoted words to further products of | 
defendants by setting up former busi- 
ness association was enjoined pendente | 
lite in action to enforce restrictive _ 
eovenant, since agreement was ~ broad 
enough to prohibit defendants’ use of © 
former business association in further- 
ing their products.—Charles of the Ritz 
v. Maison Caree Beauty Preparations, 
22 N.Y.S.2d 147. gee 


D.C.Ohio. Discontinuance of service — 
under lease by telegraph company will 
not be restrained where use of such . 
service justifies an honest doubt of its 
legality —Hamilton v. Western Union 
Telegraph Co., 84 F.Supp. 928. 

N.Y.Sup. In action to enjoin defend- 
ants from interfering with conduct of 
plaintiff's business by committing cer- 
tain alleged acts and refusing to per- 
form conditions in contract between 
plaintiff and defendant labor union, 
where the only breaeh of contract con- 
sisted of defendants’ threatened re- 
fusal to issue union cards to new em- 
ployees that might be employed by 
plaintiff, and plaintiff’s pleading and 
proof. was sufficient to show that plain» 
tiff had attempted to settle dispute 
pursuant to statute, defendants would 
be enjoined from refusing to issue 
union cards as provided for in con- 
tract. Civil Practice Act, § 876-a, subd. 
4.—Royal Wood Products Mfg. Co. v. 
Doe, 22 N.Y.S.2d. 333. . 

Pa.Com.Pl. Equity will entertain ju- 
risdiction over a bill in equity to re- 
strain a retail liquor licensee from ap- 
plying for the transfer of the license 
from the premises for which granted to 
another premises in violation of a con- 
tract between the licensee and his land- 
lord, by which he agreed to transfer 
the license to the landlord in the event 


of discontinuing business on the prem- 


ises, even though such a contract is 
not, of course, binding upon the Liquor 
Control Board.—DiPietro v. Cichilli, 38 
D. & C. 404. 


§ 360 ; 

Cal. An injunction is a proper rem- 
edy for an unjustifiable interference 
with contractual relations.—Imperial 
Ice Co. v. poses veer P.2d 681. 


D.C.N.J. In suit to enjoin payment 
of dividends on common stock until ar- 
rearages on noncumulative preferred 
stock have been paid, the court, in ab- 


a 


ee) a) 


sence of fraud or misrepresentation, 
‘could neither inquire into corporate 
accounts nor substitute its judgment 
for that of directors, where financial 
statements of corporations were not 
questioned.—Lich v. U. S. Rubber Co., 
39 F.Supp. 675. 

In action to enjoin payment of divi- 
dends on account of common stock of 
New Jersey corporation until arrear- 
ages on noncumulative preferred stock 
had been paid, right of corporation to 
maintain reserve for insurance, pen- 
sions, and contingencies was not open 
to challenge, where it did not appear 
that the sum retained in the reserve 
account was disproportionate, or that 
it represented profits withheld from 
noncumulative preferred stockholders. 
ae v. U. S. Rubber Co., 39 F.Supp. 

Pa.Com.Pl. It was held, under the 
evidence, that the court will not assume 
that the officers of an unincorporated 
association will commit acts which, un- 
der the by-laws, they have no power to 
commit; and, hence, the court will not 
enjoin the assumption of such authority 
by such officers.—Papakostas v. 
Stephano, 56 Montg. 353. 

§ 370 

D.C.Fla. Where telephone company 
was informed by Attorney General of 
Plorida that certain subscribers were 
using telephone facilities for procur- 
ing and booking of unlawful wagers on 
horse races and demanded that service 
of such subscribers be discontinued, 
and company, in compliance with 
notice, notified subscribers of intention 
to discontinue service, subscribers, not 
denying truth of facts stated in At- 
torney General’s notice, could not re- 
strain company from discontinuing 
service.—Tracy v. Southern Bell Tele- 
phone & Telegraph Co., 37 F.Supp. 829. 
D.C.Pa. Where preferred stockhold- 
ers are entitled to accumulated divi- 
dends, and dividends have accumulated, 
and charter confers on holders of pre- 
ferred stock right to exact that com- 
mon stockholders shall not receive divi- 
dends or distributions in liquidation of 
capital until dividends at stated rate 
have been paid to preferred stockhold- 
ers, the payment of dividends on a new 
prior preferred stock, subsequently is- 
sued, does not destroy the right of the 
old preferred stockholders to the ac- 
cumulated dividends, and, therefore, 
payment of dividends on the new prior 
preferred stock will not be enjoined. 
—Johnson v, Fuller, 36 F.Supp. 744. 
App.D.C. The conducting of a de- 
partment of claims and adjustments by 
an automobile association constituted 
an unauthorized and unlawful ‘‘practice 
of law’ which would be restrained.— 
American Automobile Ass’n v. Merrick, 
117 F.2d 23, modifying Merrick v. 
oes Automobile Ass’n, 31 F.Supp. 


N.Y.Sup. Under Public Service Law, 
the Public Service Commission could 
maintain proceeding for order in na- 
ture of mandamus to require telephone 
company to ‘suspend telephone service 
of hotels which failed to comply with 
tariff schedule filed pursuant to order 
of the commission fixing rates which 
hotels might charge their guests for 
telephone service, and for injunction 
restraining company from furnishing 
service to such hotels. Public Service 
Law, § 103.—People ex rel. Public Serv- 
ice Commission of New York (State 
Division, Department of Public Serv- 
ice) v. New York Telephone Co., 21 N. 
¥.S.2d 405, 174 Misc. 517. 

§ 374 

Del.Ch. Where preference stock is- 
sued by corporation entitled its holders 
to cumulative dividends, and under 
corporation’s charter the right confer- 
red on holders of preference stock was 
the right to exact that common stock- 
holders should not receive dividends or 
distributions in liquidation or of capi- 
tal until dividends at a stated rate 
had been paid to preference stockhold- 
ers, the payment of dividends on a 
new prior preference stock which was 
subsequently issued did not destroy 
right of old preferred stockholders to 
accumulated dividends, and» hence pay- 
ment of dividends on new stock would 


- wat Ses i bd a re “ ° 


INJUNCTIONS 


not be enjoined, especially where bill 
contained no allegations of fraud. 
Rev.Code 1935, §§ 2058, 2060.—Shanik 
v. White Sewing Mach: Corporation, 
15 A.2d 169. . 

§ 378 


Del.Super. Court of chancery has no 
jurisdiction to order’ an inspection of 
corporate books and records as a mat- 
ter of primary and independent relief, 
mandamus at law being the appropri- 
ate remedy, but a court of chancery 
in a proper case may grant a holder 
of a voting trust certificate who is 
beneficial owner of stock the relief of 
an order of inspection. Rev.Code 1935, 
§ 2061.—State ex rel. Crowder y. Sper- 
ry Corporation, 15 A.2d 661. 

Ohio App. A court of equity will 
balance the conveniences of the parties 
in determining whether a mandatory 
injunction will be granted to compel a 
domestie corporation to produce books 
of account, kept in a foreign state in 
which the corporation is doing busi- 
ness, so that a stockholder may enforce 
his right to inspect such books under 
the statute dealing with corporate ac- 
eounts, and such relief will be denied 
if a court of equity finds that to com- 
pel the corporation to send its books 
to Ohio would interrupt its business 
to the great damage of the corporation 
and other stockholders. Gen.Code, § 
8623-63.—Cornell v. Nestle Le Mur Co., 
29 N.W.2d 162, 65 Ohio App. 1. 

Ohio App. Where corporation re- 
fused to permit stockholder to exercise 
statutory right-to inspect books and 
records of corporation, injunction was 
proper remedy rather than mandamus. 
Gen.Code, § + 8623-63.—Flowers v. Ro- 
tary Printing Co., 31 N.H.2d 251, 65 
Ohio App. 543. 

Where corporation refused to comply 
with stockholder’s demand for an in- 
spection of books and records of. cor- 
poration, action of court in assessing 
full penalty amounting to a total of 
$4,950, and then Sue veuaen es $4,000 of 
it conditioned upon compliance with 
injunction requiring corporation to 
permit inspection, was not an abuse of 
discretion. Gen.Code, §§ 8623-63, 
8623-127.—Flowers v. Rotary Printing 
Co., 31 N.H.2d 251, 65 Ohio App. 543. 


§ 3 

D.C.1ll. Generally, equity will. not 
interfere to prevent enforcement of a 
eriminal statute.—Bevins v. Prindable, 
39 F.Supp. 708. 

D.C.Mont. Where superintendent of 
Indian reservation wrote to noncompe- 
tent allottee “I will be unable to ap- 
prove” lease submitted by allottee for 
approval, the quoted language consti- 
tuted ‘‘disapproval’ of the lease in ex- 
ercise of superintendent’s discretion, 
and hence court would not issue in- 
junction requiring superintendent to 
exercise his judgment and _ discretion 
as respects approval of the lease. Act 
June 4, 1920, 41 Stat. 7513 Act May 
26, 1926, 44 Stat. 658, as amended. by 
Act March 8, 1927, 44 Stat.: 1365.— 
Stewart v. Yellowtail, 35 P.Supp. 798. 

Fla. An injunction would not lie 
against milk commission to restrain en- 
forcement of an order of the commis- 
sion regulating deposits to be made 
upon milk bottles and _ prohibiting 
dealers and distributors from paying 
more for return of bottles than amount 
of deposits, where no injury was alleg- 
ed or proven by milk dealers and dis- 
tributors, except that they anticipated 
that their cost of doing business might 
be increased if the order were enforced. 
Acts 1939, ¢. 19231.—Milk Commission 
vy. Dade County Dairies, 200 So. 83. 

In a suit to enjoin a board or com- 
mission in performance of its regula- 
tory duties and functions on ground 
that enforcement will cause the relator 
irreparable injury, the facts stated 
must be such as to satisfy the court 
that the board or commission is not 
only exceeding its lawful jurisdiction, 
but that the apprehension of injury is 
well founded.—Milk Commission vy. 
Dade County Dairies, 200 So. 83. 

An administrative board may not be 
restrained from enforcing an _ order 
made within its jurisdiction, the viola- 
tion of which would constitute a viola- 
tion also of a valid statute—Milk Com- 
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mission v. Dade County Dairies, 200 

oO. : 
Ohio App. A slot machine dispensing 
package of mints on receipt of five cent 
coin, and indicating that on next play 
either 2) 4,.°8, 12, 16, 20 .or no trade 
coupons would be received, was a 
“gambling device’ and sheriff would 
not be restrained from interfering with 
use thereof, notwithstanding that copy- 
right plate on machine prevented con- 
secutive playing of machine by one 
person, where two or more persons 
could use machine for gambling pur- 
poses by consecutive alternate play.— 
Brassel v. Benham, 32 N.B.2d 482. 

Pa. In the exercise of their equita- 
ble powers, common pleas courts may 
enjoin administrative agencies of state 
from exercising powers not conferred 
upon them or unconstitutionally con- 
ferred upon them. 17 P.S. §§ 281, 2838. 
—Western Pennsylvania Hospital vy. 
Lichliter, 17 A.2d 206, 340 Pa. 382, 132 
A.L.R. 1146, 

Pa. Where public non-profit chari- 
table hospitals involved in controversy 
with their employees were not within 
purview of Pennsylvania Labor Rela- 
tions Act, proceedings or assertion of 
rights against hospitals by Labor Re- 
lations Board or union could be en- 
joined to avoid multiplicity of suits 
and to protect public interest in the 
operation of the hospitals, without ex- 
hausting administrative remedies under 
the act. 12 P.S. § 672 et seq.; 17 P. 
S._§§ 281, 283; 43 P.S. § 211.1 et seq. 
—Western Pennsylvania . Hospital _ v. 
Lichliter, 17 A.2d 206, 340 Pa. 382, 132 
A.L.R. 1146. ; 
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_ U.S.Fla. Generally, equity will not 
interfere to prevent enforcement of ‘a 
criminal statute even though unconsti- 
tutional, but to justify such interfer- 
ence there must be exceptional circum- 
stances and a clear showing that an 
injunction is necessary in order to af-. 
ford adequate protection of constitu- - 
tional rights.—Watson v. Buck, 61 S.Ct. - 
962, 313 U.S. 387, 85 L.Ed. —=, modi- 
fying Buck v. Gibbs, 34 F.Supp. 510. — 

U.8.Puerto Rico. Puerto Rican legis- 
lation prohibiting use of trade-marks 
on distilled spirits manufactured in 
Puerto Rico if the marks had previ- 
ously been used anywhere outside 
Puerto Rico, unless they had been used 
on spirits manufactured in Puerto Rico 
on or before February 1, 1936, or had 
been used exclusively in continental 
United States prior to that date, ig in- 
valid on ground of repugnancy to the 
Pan American Trade-Mark Treaty, and 
enforcement of such legislation was 
properly enjoined at suit of Pennsyl- 
vania corporation which was entitled to 
manufacture and sell rum in Puerto 
Rico under trade-marks of a Cuban 
corporation and which in March, 1936, 
arranged for installation of manufac- 
turing plant in Puerto Rico. Laws 
Puerto Rico 1936, 3rd Sp.Sess., No. 6, 
§ 44, as amended by Laws Puerto Rico 
1937,- No. 149, §§ 38, 7; Pan American 
Trade-Mark Convention, Feb. 27, 1931, 
46 Stat. 2907 et seq.—Bacardi Corpora- 
tion of America y. Domenech, 61 S.Ct. 
219, 311 U.S. 150, 85 L.Hd. —, revers- 
ing Sancho v. Bacardi Corporation of 
America, 109 F.2d 57, certiorari grant- 
ed Bacardi Corporation of America y. 
Sancho, 60 S.Ct. 888, 309 U.S. 652, 84 
L.Ed. 1002. 


C.C.A.Ala. State officers enforcing, 
by seizure, police regulations with re- 
gard to foods, will not be enjoined at 
suit of persons complaining of them 
merely because there exist similar fed- 
eral laws and regulations in respect to 
the same subject matter, and there has 
been no federal seizure.—Cloverleaf 
Butter Co. v. Patterson, 116 F.2d. 227, 
certiorari granted 61 S.Ct. 8384. 

Me. The doctrine that equity may 
interfere to enjoin the enforcement of 
a void law, ordinance or order is not 
absolute, but is subject to the qualifica- 
tion that the failure to act will result 
in irreparable injury to the plaintiff's 
property or property rights, and that 
there is no adequate remedy at law.— 
Stoddard v. Public Utilities Commis- 
sion, 19 A.2d 427, 

Wis. Courts have the power to enjoin 


Cy Fae pee age: 
which contravene the Constitution— 

4 Olson v. State Conservation Commis- 

sion, 293 N.W. (ieee 235 Wis. 473. 
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D.C.Ky. The courts will not inter- 
fere with matters entrusted by Con- 
_ gress to the discretion of the heads of 
executive departments of the govern- 
ment, but they will enjoin acts which 
are beyond the scope of statutory au- 
thority or jurisdiction of executive of- 
ficers.—Barr v. Rhodes, 35 F.Supp. 223. 
 p.C.La. An injunction, restraining 
acting supervising inspector and of- 
- ficer of Wage and Hour Division of 
Department of Labor from issuing sub- 
poenas in proceeding to ‘force corpora- 
tion to conform with Fair Labor Stand- 
ards Act cannot be granted, as such 
officer is without power to enforce sub- 
- poenas issued pursuant to such act, 
institute any other action against cor- 
poration, or subject it to fine, forfei- 
ture, or penalty, and is subordinate 
of administrator of such division, 29 
U.S.C.A. § 201 et seq.—New Orleans 
_ Private Patrol Service v. Fleming, 33 

F.Supp. 856. 
While injury flowing from threat to 
enforce unconstitutional statute, carry- 
ing penalties so heavy as to forbid 
party from taking risk of challenging 
statute in proceeding to enforce it, is 
_ generally. recognized as irreparable in- 
jury sufficient to justify injunction 
against enforcement of statute, a cor- 
poration is not entitled to injunction 
‘restraining administrator, regional di- 
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tor of Wage and Hour Division of De- 
~~ partment of Labor from issuing sub- 
-—spoenas in proceeding to force corpo- 
ration to conform with Fair Labor 
Standards Act, as there will be ample 
opportunity for corporation fo show 
why it is not amenable to provisions 
of such act if and when appropriate 
Jegal action is taken, as provided for 
thereby, to compel corporation’s re- 
sponse to subpoenas duces tecum is- 
sued in such proceeding. 29 U.S.C.A. § 
201 et seq.—New Orleans Private Pa- 
trol Service vy. Fleming, 33 F.Supp. 856. 


- *p.C.La. Deputy Commissioner under 
_ Longshoremen’s Compensation — Act 
would not be enjoined from investigat- 
ing and determining whether case fell 
under his jurisdiction and amount, if 
any, of recovery that could be allowed, 
since court will not interfere until 
“Deputy Commissioner has acted and 
anyone adversely affected by his ruling 
has remedy through statutory proce- 
dure including right to_review of con- 
_ stitutional questions, Longshoremen’s 
asi and Harbor Workers’ Compensation 
Act, 33 U.S.C.A. § 901 et seq.—London 
Guarantee & Accident Co. v. Rhoades, 
39 F.Supp. 589. 
f D.C.Pa.- Mandatory injunction would 
not lie to grant relief to federal pris- 
- oner from order of a District Court 
requiring sentence imposed on him to 
run independently of another sentence 
which was allegedly void because the 
ease was pending on appeal when or- 
der was entered and the District Court 
was without jurisdiction over the case. 
S. y. Rollnick, 33 F.Supp. 868. 


D.C.Wash. Members of the Yakima 
Indian Tribe were not entitled to in- 
junctive relief restraining the enforce- 
ment of the Selective Training and 
Service Act of 1940 as against them or 
any other members of tribe on ground 
that the United States had agreed ina 


t 


ae treaty that members of tribe would not 
Bes be called on to make war on any other 
‘tribe except in self-defense, and that 
ea the word “tribe” meant, and still does 
i = mean, all peoples or members of vari- 


‘ ous races and tribes of all nations, 
:. 2 since the District Court has no right 
ss to grant equitable relief as against of- 
y ficers of the executive branch of the 
government in the performance of their 
mis duties ‘under an act of Congress when 
e only personal rights are _ involved. 
Treaty between the United States and 
the Yakima Nation of Indians March 8, 
> 1859, art. 8, 12 Stat. 954; Selective 
a Training and Service Act of 1940, 50 
U.S.C.A.Appendix § 301 et seq.—Totus 

ar y. U. S., 89 F.Supp. 7. 


a 


state officials from enforcing statutes — 


rector, and acting supervising inspec- 


_°D.C.Tex. Where 
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en ae pase ales Coe 
D.C.Mass. The Massachusetts 1 
requiring an alien insurance corpora- 
tion to have: as its resident manager 
in the United States a citizen or corpo- 
ration of the United States approved 
by the Commissioner of Insurance con- 
fides a broad discretion in the Commis- 
sioner, and the District Court could 
not by injunction override his judgment 
in refusing an Wnglish insurance corpo- 
ration’s offer to designate as manager 
a proposed New York corporation. G.L. 
Mass. c. 175, § 155.—Pearl] Assur. Co., 
Limited, of London, Hngland, v. Har- 


rington, 88 F.Supp. 411, affirmed 61 
S.Ct 1120), 3132S. 7 549 Soest wd. 
An injunction should not ° issue. 


against state officers clothed with au- 
thority to enforce a law unless in a case 
reasonably free from doubt and, when 
necessary to prevent great and irrepar- 
able injury.—Pearl Assur. Co., Limited, 
of London, England, v. Harrington, 38 
F.Supp. 411, affirmed 61 S.Ct. 1120, 


313 U.S. 549, 85 L.Ed. —. 


Neb. The remedy by appeal from 
order suspending undertaker’s license 
was not an ‘adequate remedy at law” 
which would preclude issuance of in- 
junction, in absence of provision for 
superseding order of suspension during 
the appeal. Comp.St.Supp.1939, phil 
3209 to. 71-3212, \71-3218(2) (l) to T1- 
3220.—Golden y. Bartholomew, 299 N. 
W. 356. 2 

Pa.Com.Pl. Administrative tribunals 
which exercise or attempt to exercise 
powers not granted to them may be 
restrained by the Courts.—Western 
Pennsylvania Hospitals v. Lichliter, 49 
Dauph. 3826. 
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regulations 
adopted by Secretary of Agriculture 
pursuant to Agricultural Adjustment 
Act of 1938, and anembers of county 
agricultural conservation association 
exercised their authority under the 


act as implemented by the regulations, . 


members of the association would not 
be enjoined from exercising authority 
in the matter of cotton production 
merely because they allegedly were not 
officers of the United States. Soil Con- 
servation and Domestic Allotment Act, 
H 8(b), 11, as amended, 16 U.S.C.A. 
§§$ 590h (b), 590k; Agricultural Ad- 
justment Act of 1938, 388(a), as 
amended, 7 U.S.C.A. § 1388(a); U.S.C. 
A.Const, art. 2, § 2.—Hawthorne v. 
Fisher, 33 F.Supp. 891. , 
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Tex.Civ.App. A county clerk, charged 
with ministerial duty by law, is pre- 
sumed to know the Jaw, and there is 
plain and adequate legal remedy by 
action of mandamus to require per- 
formance of such duty, if clerk makes a 
mistake as _ to such question.—City of 
Abilene v. Fryar, 143 S.W.2d 654. 
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Ohio App. Where county board of 
education, in 1937, passed resolution 
providing for consolidation of three 
school districts, alleged adoption and 
approval, in 1938, of an inconsistent 
map showing district composed of the 
three districts referred to in the re- 
solution of consolidation and three ad- 
ditional districts, disclosed no inten- 
tion to ‘abandon’? the consolidation 
but would merely show an intent to 
postpone completion and operation un- 
der it during that year, and would be 
no basis for granting of a permanent 
injunction against the putting into ef- 
fect of the resolution, Gen.Code, §§ 
4736, 7600-1 to 7600-8.—Board of Hdu- 
eation of Berea Rural School Dist. of 
Hamilton County vy. Board of Hduca- 
tion of Hamilfon County, 81 N.H.2d 
702, 66 Ohio App. 267. , 


Ga. A court of equity will not in- 
terfere with discretionary action of 
state highway department in locating, 
grading, and improving a proposed 
state-aid highway, within sphere of 
their legally designated powers, unless 
such action is arbitrary and amounts 
to an_abuse of _discretion.—Crump y. 
State Highway Department, 12 S.0.2d 
310, 191 Ga, 130. 

Miss. The chancery court was with- 


were . 


t ju 
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s ve “high 
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loca 


quate remedy by » 
1930, §§ 2348, 5003, 5004.—Madison 
County v. Mississippi State Highway 
Commission, 198 So, 284. 

Under statute providing that when- 
ever highway construction program 
reaches point where any paved high- 
way or section built before enactment 
of the statute at local expense would 
have been regularly constructed as part 


of such program, State Highway Com-. 
mission shall-cause pavement on such’ 


highway to be appraised and pay to 
local unit the proportionate part con- 
tributed by local unit represented in 
then existing appraised value, court 
could go no further by mandatory in- 
junction than to compel appraisement 
to be made, and henee county was not 
entitled’ to mandatory injunction 
against Highway Commission on 
ground that remedy by mandamus was 
inadequate in comparison with injunc- 
tion. Code 1930, §§ 5003, 5004.—Madi- 
son County v. Mississippi State High- 
way Commission, 198 So, 284. Ww 


Ky. The illegal action of officers of 
an election which falsely or fraudu- 
lently certified the result thereof can 
be reached by an injunction, but the 
illegal action of such officers in allow- 
ing illegal voters to cast their ballots 
can only be reached by an election 
eontest. Ky.St. § 1596a-17.—North 
Hast Coal Co. v. Johnson County Fiscal 
Court, 143 S.W.2d ts 284 Ky. 121. 


§ 

Ill, Courts have no jurisdiction to 
enjoin the holding of an _ election.— 
Fletcher v. City of Paris, 35 N.EH.2d 
329, 377 IH. 89. p , 


iar § 404 7 
Tex.Civ.App. In determining right of 


relator to injunction restraining chair-— 


man of county Democratic executive 
committee from certifyin 


lator as Democratic nominee for office 
of county judge, relator’s property right 
in having awarded to him the nomina- 


tion wag subordinate to rights of pub- — 


lic.—Sartin vy. Hudson, 143:S.W.2d 817. 
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§ 
Mass. Where widow’s action against 


railroad under Federal Employers’ Lia-~ 


bility Act for death of her husband was 
brought in county in New York in 
which railroad operated, about 90 miles 
from place of accident, rather than 
county in Massachusetts where accident 
occurred or county of widow’s residence 
in Massachusetts, about 33 miles from 
place of accident, the burden upon “in- 
terstate commerce” because of the ne- 
cessity that 16 or more of railroad’s 
employees attend trial as witnesses was 
too slight to warrant injunction against 
prosecution of the action in New York, 
regardless of whether railroad was not 
incorporated in New York. Federal 
Hmployers’ Liability Act, 45 U.S.C.A. 
§ 51 et seq.—Boston & M. R. R. vy. 
Whitehead, 29 N.E.2d 916. 
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D.C.Ky. Local law enforcement of- 
ficers by threatening to continue to ar- 
rest, imprison, and prosecute members 
of Jehovah’s Witnesses for selling, cir- 
culating, and distributing printed mat- 
ter under color of Kentucky Statutes 
relating to the offense of sedition, de- 
prived members ‘of rights, privileges 
and immunities secured by the Federal 
Constitution, and members were en- 
titled to a permanent injunction re- 
straining officers from continuing such 
deprivation, since they had no ade- 
quate remedy at law. Ky.St. §§ 1148a- 
1 to 1148a-14.—Beeler vy. Smith, 40 F. 
Supp. 139. 

_Cal.App. In so far as revocation by 
city council of permit to drill oil well 
was predicated on determination that 
there had been a breach of ordinance 
granting the permit, such action of the 
council was quasi judicial, and could 
be reviewed only by certiorari or man- 


damus, and not by action in superior 
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to drill an oil well, an 
ater, while well was stil 


permit 

even years 
nonproducing despite expenditure of 
several thousand dollars, and although 
_ oil company had complied with terms 
of permit, city council, after a hearing, 
4 revoked the permit, oil company would 
not be entitled to injunctive relief in 
_ the absence of allegation and proof of 
facts showing that council in revoking 
permit acted arbitrarily, illegally, un- 
reasonably, or fraudulently.—Vincent 
Petroleum Corporation y. Culver City, 
| ikl P.2d 433. ° #4 
_-{ll.App. The court in absence of 
fraud, could not on application of tax- 
per and lowest bidder restrain mem- 


ers of city council from entering into 
contract for collection and disposal of 
garbage after accepting a bid which 
was not the lowest bid.made.—Panozzo 
vy. City of Rockford, 28 N.E.2d 748, 306 
om LILApp.. 443. : ( 
N.Y. An alien who had applied for 
- admission to citizenship before. the 
- Wicks Act became effective was enti- 
tiled to an order restraining the New 
York City Civil Service Commission 
from terminating his employment by 
the New York City Board of Transpor- 
tation for alleged noncompliance with 
that act which provides, in effect, that 
alien employees of privately-owned 
subway lines in New York City shall 
_ be taken into the employ. of the board 
upon unification of the lines if such 
employees have filed declarations of in- 
tention to become citizens before en- 
 ‘actment of the act or within six months 
after its effective date, and that an 
alien shall be dismissed from such em- 
ployment if he fails to prosecute his 
application for citizenship in good 
faith and with due diligence. Laws 
» 1939, ec. 927, §§ 1, 2; Civil Practice Act, 
~ § 1283 et seqg.; 8 U.S.C.A. §§ 373, 409; 
Const. art. 5, § 6.—Mazzarella v. Kern, 
» 32 N-H.2d 803, 285 N.Y. 85, reversing 
~ 24 N.Y.S.2d 26, 260 App.Div, 1012, af- 
firming 25 N.Y.S.2d 386. 


N.Y.App.Div. Where rules promul- 
gated by commissioner of licenses _of 
city of New York in connection with 

enforcement of statute relating to em- 
_ ployment agencies had been in effect for 
nearly three years before action to en- 
join enforcement was eommenced, and 
apart from formal allegations repeated 
- in duplicate affidavits there was no 
showing of any facts to indicate that 
enforcement of regulations would re- 
sult in irreparable injury ‘unless en- 
' joined before trial, motion for injunc- 
tion pendente lite was properly denied. 
General Business Law, § 170 et seq., 
- and § 191, subd. 23 New York City 
iia Charter 1936, § 885.—Acorn Employ- 
ment Service v. Moss, 24 N.Y.S.2d 669, 
> 261 App.Div. 178. 


. _N.Y.Sup. The hands of the law en- 
forcement authorities may be stayed by 
- injunction only where a clear legal 
right to such relief is established and 
irreparable injury will result from a 
denial Rote wey eae heheh Ineysvs 
‘Moss, 22 N.Y.8:2d 491, 174 Misc. 1098. 
F, N.C. Courts of equity will not close 
their doors on allegations of excessive 
use of power by municipal corpora- 
tions even in face of other available 
remedies.—McGuinn v. City of High 

me 6 Point, 138 S.H.2d 48, 219 N.C. 56. 
ty. Pa.Com.Pl. Where a general power 
is conferred upon a borough it can be 
exercised only in a reasonable manner 
and equity has jurisdiction to enjoin its 
arbitrary use.—Shuck v. Borough of 

© Ligonier, 23 West. pe 


— Cal, A lessor, operating automobile 
sales business in same building as 
lessee’s automobile repair shop under 
Single name of garage, without even 
partition separating two business plac- 
es, handling eredit accounts for both 
_ businesses under such name, supplying 
repair shop with some automobile parts 
and receiving half of its gross profits 
under lease agreement, had no just 
cause to complain that picketing of 
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No. 1414, 106 P.2d 408. 

Ind. Railway employees who alleged 
that they acquiesced in and accepted 
benefits of schedule affecting seniority 
riehts were not entitled to injunctive 
relief as against railroad,-another group 
of employees belonging to labor or: 
ganization, and officers of organization 
to restrain them from putting into effect 
a consolidation of certain seniority 
rosters, where schedule contemplated 
possibility of a change affecting senior- 
ity rights, set up agencies with au- 
thority to agree to changes, provided 
for appeal, and established an agency 
for final review and determination of 
all questions that might arise, since 
employees having acquiesced in and ac- 
cepted benefits of schedule must. be 
deemed to have accepted its burdens 
and conditions also.—Long y. Van Os- 
dale, 29 N.B.2d 953. 

Mass. Foreign copartnership which 
manufactured upholstered furniture, 
and which had no usual place of busi- 
ness within commonwealth, but had 
an important “clientele’’ within com- 
monwealth, had a direct interest in sub- 
ject matter of suit against Commis- 
sioner of Public Health and Attorney 
General to enjoin enforcement of. provi- 
sions of act of 1939 to regulate further 
the sale within commonwealth of ar- 
ticles of bedding and of upholstered 
furniture, and requiring a permit for 
sale of goods within commonwealth 
only where manufacturer of goods out- 
side commonwealth was a nonresident 
or had no usual place of business with- 
in commonwealth, since it sufficiently 
appeared that damage to business of 
copartnership was threatened under 
such peculiar circumstances as to give 
the court jurisdiction. G.L.(Ter.Ed.) ec. 
94, § 270D, as added by St.1939, ¢. 351. 
—Mueller v. Commissioner of Public 
Health, 30 N.H.2d 217. 
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Ohio App. While equity court will 
not generally interfere with adminis- 
trative or police officers’ exercise of 
their proper duties, though performed 
in offensive and unlawful manner, 
court will grant injunctive relief when 
such officers pursue or threaten to 
pursue course of action, which would 
be confiscatory of person’s property, 
under invalid enactment and such pro- 
cedure is grossly discriminatory and 
unfair as against citizen of state be- 
cause he is nonresident of city in 
which he operates, in absence of ade- 
quate legal remedy.—Nickles v. Echel- 
berger, 31 N.B.2d 474. 

Ohio App. A. business man is en- 
titled to protection of his legitimate 
business from continued interference 
by police officers, when such inter- 
ference is not well founded. Gen.Code, 
§§ 4250, 4368, 4378; Const. art. 1, §§ 
1, 14.—Monfrino v. Gutelius, 33 N.B.2d 
1003, 66 Ohio App. 293. 

A court of equity will not extend its 
help for purpose of aiding one to use 
his property to commit a crime and 
will refuse an injunction when evident 
purpose thereof is to prevent police 
interference in conduct of an unlaw- 
ful business.—Monfrino v. Gutelius, 33 
N.H.2d 1003, 66 Ohio App. 293. 

The placing of police officers in a 
restaurant during hours of business 
would not be enjoined, where there 
was nothing to show extent of legiti- 
mate business conducted in such es- 
tablishment, but where it was shown 
that mumerous arrests were made and 
convictions had -for violations of gam- 
bling laws occurring in such estab- 
lishment, that owner of such establish- 
ment had pleaded guilty to interfering 
with police officers in performance of 
their duties, and that such officers, so 
stationed, were making no overt acts 
to interfere with persons coming on 
the premises to transact business, were 
not threatening, intimidating, persuad- 
ing or suggesting that persons should 
not* come on premises to do business, 
and were not guilty of any unreason- 
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able conduct tending to destroy § 
individual's. 


business. ( 
4250, 4368, 4378; Const. art. 1 
14.—Monfrino v.  Gutelius, 33. 
1003, 66 Ohio App. 293- ‘ a bite 
Pa.Com.Pl, Plaintiffs sought an Tes 
junction to restrain defendant school ~ 
board and its directors from paying 
salaries to its secretary and treasurer 
on the ground that the secretary | - 
been elected by a vote of four of the) 
seven members, including himself, oe. 
the treasurer by a vote of five of the © 
seven members, including himself. No 
question was raised as to the amount 
of salaries to be paid to officers. Hel ss 
that an injunction would not lie as by — 
the provisions of Section 403 of the © 
School Code, 24 P.S. § 334, the affir 
tive vote of a majority of all the m 
bers of the board duly recorded sho 
ing how each member voted is all hat — 
is required in order to take action on 
fixing the salaries or compensation 0: 
officers.—Reckner, v. School Dist. of 
German Tp., 3 eres og PAA rl a i 


Gen.Code, 


\ (re 
5 i. 


re 


} : 
D.C.N.H. An ordinance penalizing 
any person who shall sell pamphlets 
or magazines without first proc é 
a badge from the superintendent 
schools was invalid on its face as ap- 
plied to members of a_religious cu 
Selling literature devoted to spreadin; 

of their religious beliefs a 
its officials would be 
enforcing ordinance, 

Amends, 1, 14.—Leiby v. 
chester, 33 F.Supp. 842. 
D.C.Obio. 


ing 
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odicals, on the streets or from door 
door, and similar ordinance requiring, 
in addition, that applicant for licens 
salute the American flag, denied right 
of Jehovah’s witnesses to freedom % 
speech, of the press, ’and of religion, — 
and enforcement of ordinances would _ 
be enjoined, where Jehovah’s witness- 
es engaged in the advocacy of their re- 
ligious views by sale of books, period 
cals and tracts. U.S.C.A.Const. Amend 
1, 14.—Reid v. Borough of Brookville, 
39 F.Supp. 30. f Ties 
Where ordinances requiring license _ 
to each person selling or distributing 
merchandise, including books and peri- 
odicals, on the streets or from door to Z 
door, and similar ordinance requiring, — 
in addition, that applicant for license © 
salute the American flag, denied right 
of Jehovah’s witnesses to freedom of 
speech, of the press, and of religion, 
appeals in criminal proceedings through ~ 
state courts to United States Supreme 
Court would not furnish “prompt and 
complete relief’ so as to bar injunctive 
relief. U.S.C.A.Const. Amends, 1, 14.— — 
Reid v. Borough of Brookville, 39 F. 
Supp. 30. , 
D.C.Pa. An ordinance requiring li- 
cense to each person canvassing or 
soliciting orders for merchandise of 
any kind, or delivering merchandise 
under orders so obtained, or selling 
merchandise by outery or solicitation ayy 
on the streets, denied right of Jeho- fe 
vah’s witnesses to freedom of speech, : 
of the press, and of religion, and en- 
forcement of ordinance would be en- 
joined, where Jehovah’s witnesses en- 
gaged in the advocacy of their religious 
views by sale of books, periodicals and 
tracts. U.S.C.A.Const. Amends. 1, é 
—Douglas v. City of Jeannete, 39 F, 
Supp. 32. 
Cal.App. Parties, who had not ap- 
plied for a permit to sell milk under 
an ordinance, were in no position to 
question validity of such ordinance in 
suit to enjoin the enforcement thereof, 
since if application for permit had been 
made and refused, the applicant ‘had a 
remedy by mandamus; in which pro- 


eould have been inquired into and all 

rights of the applicant protected.— 

~ Natural Milk Producers Ass’n of Cali- 
fornia v. City and ‘County of San 
Francisco, 112 P.2d 930. 

Conn. An injunction was proper 
remedy to prevent enforcement of or- 
der of selectmen of town of Greenwich 
‘a prohibiting plaintiffs from harboring 

Ar more than a certain number of dogs 
me within the town, where plaintiffs were 
_. M™maintaining a licensed kennel, and, by 
--— reason of statute, plaintiffs’ failure to 
obey order might result in_ killing of 
valuable dogs, and plaintiffs had no 
right of appeal from order and, unless 
its enforcement were enjoined, dogs 
might be killed before validity of _or- 
der could be otherwise tested. Gen. 
~St.Supp.1935, §§ 1367c, 1385¢e.—Scudder 
vy. Town of Greenwich, 14 A,2d 728, 127 
Conn: ke 
--—s*#F ila. “~The fact that landowner’s prop- 
--—s erty was situated within zone restrict- 
ed to hotels and apartment houses, but 
just, across the street from zone in 
which commercial enterprises were 
ermitted to be operated, was not of 
self sufficient to entitle landowner to 
junction against enforcement of zon- 
ng regulations—City of Miami Beach 
v. Ocean & Inland Co., 3 So.2d_ 364. 
Towa. Parking meter ordinances 
; which provided for payment for meters 
installation out of receipts ob- 
ained from operation of meters were 
_inyalid for failure to observe statutory 
limitations upon making of expendi- 
tures by cities, and disposing of reve- 
nue without lawful authority, and 
ence enforcement of such. ordinances 
vould be~ enjoined. Code 19385, *§ 
5663, subd. 16.—Brodkey v. Sioux City, 
296 N.W. 352, modifying and denying 
rehearing 291°N.W. 171. ial 
Mass. A bill in equity will lie to 
restrain public officers from inflicting 
. damage on business or other property 
’ of a person under color of statute or 
ordinance which is unconstitutional or 
- otherwise yvoid.—Mueller vy. Commission- 
er of Public Health, 30 N.E.2d 217. . 
Ohio App. While equity court will 
not generally interfere with adminis- 
trative or police officers’ exercise of 
their proper duties, though performed 
in offensive and unlawful manner, court 
will grant injunctive relief when such 
Dy t officers pursue or threaten to pursue 
course of action, which would be con- 
_fiseatory of person’s property, under 
invalid enactment and such procedure 
is grossly discriminatory and unfair as 
against citizen of state because he is 
nonresident of city in which he op- 
erates, in absence of adequate legal 
- remedy.—Nickles v. Hchelberger, 31 N. 
~ H.2d 474. , 
 Pa.Com.Pl A court of equity is 
- without jurisdiction to restrain the 
enforcement of a municipal ordinance. 
Bur, suffered by a physician by rea- 
son of parking meters in front of his 
office does not justify the issuing of an 
injunction, but the question involved 
may be adjudicated when an arrest for 
a violation of the ordinance is enforced. 
-—Chambers y. City of McKeesport, 89 
'P.L.S. 224, 32 Mun. 136. 
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§ 
N.Y.Sup. Ticket 


brokers were not 
entitled to injunction enjojning city 
police commissioner from enforcing 


criminal provisions of statute regulat- 
ing activities of brokers of theater 
tickets. General Business Law, § 167 
et seq., as amended by Laws 1940, ec. 
614.—Kelly-Sullivan, Inc., v. Moss, 22 
N.Y.S.2d 491, 174 Misc. 1098. 

Ohio App. Enforcement of an ordi- 
mance of the City of Columbus fixing 
minimum charge to be made for shav- 
ing and hair cutting, and prescribing 
payment of a $50 fee if in business for 
Jess than a year, was properly en- 
joined.—Henslee vy. City of Columbus, 
84 N.E.2d 580, 


§ 417 

Fla. An injunction will not lie to 
prohibit enforcement of a city ordi- 
nance where a remedy exists at law.— 
Stocks v. Lee, 198 So. 211. 

A bij). to enjoin enforcement of or- 
ding. .,of city of Miami prohibiting 
cyhnwuet. of business or trade on §Sun- 


9415 Pia eis 


ceeding the validity of the ordinance 


day, excepting work don 
and the printing, publica 
culation of newsp 


Stocks v. Lee, 198 So. 211. 2 

Pa.Com.Pl. A bill was filed by prop- 
erty owners to enjoin borough officials 
from enforcing an ordinance prohibiting 
hunting within the borough limits as an 
invasion of their property rights. De- 
fendants’ preliminary objections, sus- 
tained, and bill dismissed. Plaintiffs 
had an adequate remedy at law.—Flinn 
pata of Fox Chapel, 88 P.L.J. 

Equity will not interfere by injunc- 
tion, where the injury inflicted or 
threatened is merely the vexation of ar- 
rest and punishment of plaintiff, for 
hunting upon his own land contrary to 
a borough ordinance. Any property 
right he may have in the privilege of 
hunting upon his own land does not 
apply to wild game thereon, ownership 
of which is in the commonwealth.— 
Flinn v. Borough of Fox Chapel, 88 P. 
LJe 335. 

Pa.Com.Pl. Township officials were 
enjoined from enforcing a zoning ordi- 
nance, where plaintiff was alleged to 
have violated its provisions by conduct- 
ing a private school in her home in a 
neighborhood classed as a “residential 
district,” she having previously con- 
ducted a similar school in an identical 
residential district unmolested for two 
years without protest from the school 
or borough authorities, and there being 
no evidence that the conduct of the 
private school was contrary to, or af- 
fected public health, morals or safety. 
—Richards v. Johns, 88 P.L.J. 351, 
appeal dismissed 13 A.2d 59, 338 Pa. 
aoa, 


A court in equity has the right to 
enjoin officers in pursuit of their duty 
in initiating prosecutions for violations 
of the law, on the theory that equity 
must use its authority to enjoin officers 
from harassing and unwarranted prose- 
cutions in cases which did not consti- 
tute’ a violation of the law.—Richards 
v. Johns, 88 P.L.J. 351, appeal dis- 
missed 13 A.2d 59, 338 Pa. 232. 
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8 \ 
D.C.Cal. Under Securities Act, de- 
fendants in injunction suit could not 
disclaim responsibility for untrue 
statements allegedly made to prospec- 
tive purchasers of trust certificates on 
ground that entire transaction was 
contained in written certificate and 
agreement of trust. Securities Act 
19338, 15 U.S.C.A. § 77a et seq.—Securi- 
ties and Wxchange Commission v. 

Timetrust, Inc., 39 F.Supp. 145. 
Fact findings warranted conclusion 
that conduct of defendants relating to 
sales of certificates of trust organized 
to distribute stock of trust and savings 
association was contrary to Securities 
Act, so as to warrant injunction. Se- 
curities: Act 1933, 15 U.S.C.A. § 77a et 
seq.—Securities and Hxchange Commis- 
sion v, Fimetrust, Inc., 39 F.Supp. 145, 
D.C.Mass. Ship shares which defend- 
ants offered for sale, and which ear- 
ried with them the right to receipt 
of profit by prospective purchasers 
through efforts other than their own, 
were ‘‘securities’ within the Securities 
Act, and injunction was issued en- 
joining defendants from making use of 
means or instruments of transportation 
or communication in interstate com- 
merce to sell the ship shares until the 
Securities Act was complied with. Se- 
curities Act of 1933, § 2(1), as amend- 
ed, and § 5, 15 U.S.C.A. § 77b(1), and 
§ 77e.—Securities and Exchange Com- 

mission v. Pyne, 33 F.Supp. 988, 
D.C.N.Y. A voluntary charitable or- 
ganization endeavoring to arouse patri- 
otic fervor of Chinese members, 
through newspaper advertising and 
mass meetings, to buy bonds of Chinese 
Republic and assisting members in fill- 
ing out subscriptions for bonds and 
delivering subscriptions, accompanied 
by required funds, to New York agen- 
cy of Bank of China, which accepted 
and transmitted subscriptions to and 
received bonds from issuer direct and 
distributed bonds to purchasers, was 
not an “underwriter” within Securities 
Act of 1933, and did not sell bonds 


yapers, was without tion from 
equity, and was properly dismissed.— — 


with 


faye 


tion Ss. 


ar 


Co 
Chinese Consol. Benev. Ass'n, 39 
Supp. 85, reversed 120 F.2d 738. 

D.C,Or. The reference to section 20 
of the Anti-Trust Act in provision of 
the Fair Labor Standards Act giving 
certain federal courts jurisdiction to 
restrain violations of the Fair Labor 
Standards Act, “subject to the provi- 
sions of section 20 (relating to notice 
to opposite party)” of the Anti-Trust 
Act, is a clerical error, the intention 
of Congress being to refer to section 17 
of the Anti-Trust Act, and eer) a 

laintiff in injunction action under the 
fair Labor Standards Act is not re- 
quired to show irreparable injury as 
required by section 20 of the Anti- 
Trust Act. Fair Labor Standards Act, 
S517 29 TUS. CAG somes Anime haast 
ACEM19T4, 7820) "29 VOLS! CUA 85 252s 
U.S.C.A. § 381.—Flemirg v. Salem Box 
Co., 38 F.Supp. 997. ’ 

Neb. A person engaged in the prac- 
tice of medicine and surgery without 
the required statutory license may be 
restrained by injunction. Comp.8t. 
1929, § 71-801.—State ex rel. Johnson 
v. Wagner, 297 N.W. 906. ' 

N.Y.App.Div. One who had not been 
admitted to practice but who main- 
tained an office in a suite designated as 
law offices, who received compensation 
for acting on behalf of claimants before 
board of assessors for damages occa- 
sioned by change of street grade, who 
filed objections to awards, signing his 
name as attorney for claimant, without 
indicating that he was merely attorney 
in fact, and who on at least two occa- 
sions examined and cross-examined wit- 
nesses, was properly enjoined in the 
public interest from continuing his acts 
on ground that he had represented him- 
self as being entitled to practice law 
and in fact did practice law regardless 
of any distinction which might be made 
between simple and complex matters. 
Civil Practice Act, § 1283 et seq.; 
ministrative Code, §§ 307a—3.0. subd. b. 
307a—4.0; Penal Law, § 270.—In re 
Dawkins, 27 N.Y.S.2d 797, 262 App. 
Div. 56, appeal denied 29 N.Y.S.2d 511, 
262 App.Div. 844. 


. 


N.D. Where building in which vil- 


lage had a special interest by virtue of 
village taxes levied against the build- 
ing was about to be removed from vil- 
lage by a company claiming ownership 
through a void sale of county tax title, 
injunction was the appropriate remedy 
to’ prevent the removal.—Village of 
Dazey v. Barnes County, 298 N.W. 13. 
70 N.D. 752. 


Ohio App. A general department 
store maintaining its own optical de- 
partment and leasing rooms at fixed 
rental to optometrists, who agreed to 
furnish optometrical services to such 
persons as should require same during 
hours when department store was open, 
and to charge not more than $3 for an 
examination and to keep complete rec- 
ord of receipts and sales and to make 
such records available to store, was 
not engaged in unlawful practice of 
“optometry”, but would be enjoined 
from controlling in any way the fees 
to be charged by the optometrists or 
from inspecting their records or requir- 
ing the keeping of records. Gen.Code, 
§ 1295-21.—Rowe v. Burt’s, Inc., 31 N. 
H.2d 725. 

Pa.Com.Pl. Defendants were re- 
strained from the erection of an apart- 
ment buildin in a residential dis- 
trict under a borough zoning ordi- 
nance where the permit was illegal in 
that the area of the building lot was 
not sufficient to provide the prescribed 
area for each family, and the traffic 
gon cesuae yous be are increased. 
—Rodgers Vv. ennett ldg. ; 
P.L.J. 359. ever epy 
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§ 
N.H. An unauthorized use of prop-— 


erty by city may be enjoined in behalf 

of an interested party.—Leary vy, City 

of Manchester, 21 A.2d 156. 
Tex.Civ.App. A county, holding 


“ 


Ad- 


a 


9763. 


right of way for sea wall and sea-wall 
boulevard purposes, was entitled to a 
mandatory injunction requiring own- 
ers of the fee to remove a building 
erected on portion of right of way, con- 


sisting of a sand fill behind the sea wall, 


and permanently enjoining the erection 
of any other building on the right of 
way without the county’s approval, 
where court found that, in opinion of 
representatives of the county, such 
structures interfered with, and might 
in the future jeopardize, the scope of 
plan adopted by county officers for pro- 
tection of sea wall and boulevard.—Gulf 
View Courts v. Galveston County, 150 
S.W.2d 872, error refused. 
§ 430 i 

Mo. The damage, if any, flowing 
from the display of an innocent per- 
son’s photographs in rogue’s galleries 
throughout the country is or might be 
a continuing one, and not capable of 
any fair estimation or measurement by 
a money judgment, and hence the rem- 
edy at law would be incomplete, less 
prompt and less efficient than resort to 
equitable relief in an injunction suit, 
and therefore would not constitute a 
bar to a suit for injunctive relief.— 
State ex rel. Reed v. Harris, 153 S.W. 
2d 834, 

N.Y.Sup. Where race track operators 
sought to prevent patron suspected of 
being a bookmaker from attending 
races and denial was not based upon 
any discrimination as to race, creed 
or color, patron was not entitled to a 
temporary injunction to restrain race 
track operators from preventing the 
patron from entering on the race track 
grounds or in any way interfering with 
or ejecting him from the track during 
races. Unconsol.Laws § 1939 et seq.; 
Civil Rights Law, § 40—Madden_ v. 
Queens County Jockey Club, 23 N.Y. 
$.2d 106. 

N.Y.Sup. A manikin in form, fea- 
tures, and likeness of human model is 
a “portrait”? or “picture” within statute 
authorizing action for injunction and 
damages by any person whose name, 
portrait, or picture is used for trade 
purposes without such person’s written 
consent, Civil Rights Law, 51.— 
Young v. Greneker Studios, 26 N.Y.8.2d 
Bolsa llo, Mise, 1027. 

A “picture” or “portrait”, within 
statute authorizing action for injunc- 
tion and damages by any person whose 
name,’ portrait, or picture is used for 
trade purposes without such person’s 
written consent, is not necessarily a 
photograph of person, but includes 
any representation of person, whether 
by photograph, painting or sculpture, 
in view of definitions of “portrait” as 
carved or molded figure, statue, sculp- 
ture, visible representation or likeness, 
image, copy, and likeness of individual 
produced by art, as in oils, water-color, 
crayon, engraving, photography, or 
sculpture. Civil Rights Law, §§ 50, 51. 
—Young v. Greneker Studios, 26 N.Y. 
S:2d 357, 175 Mise. 1027. 

Pa.Com.Pl. A doctor may not, with- 
out the consent of a patient or her 
husband, take photographs of the pa- 
tient showing facial disfigurement re- 
sulting from her illness, even as a part 
of his medical record, and where such 
photographs have been taken equity 
will enjoin their use and direct their 
return, as_a violation of the right of 
privacy.—Clayman v. Bernstein, 38 D. 
& C. 543. 
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D.C.Ga. Where evicence established 
that employees of peanut company were 
engaged in handling, packing, storing 
and preparing peanuts in their natural 
state for market and that employees 
were employed within the ‘‘area of pro- 
duction” within meaning of Fair Labor 
Standards Act of 1938, employees were 
exempt from both wage and hour pro- 
_visions of the act, and hence com- 
pany’s failure to pay employees wages 
at rates provided for by act did not 


constitute a violation of the act, which ' 


would be enjoined upon action by the 
Wage and Hour Division Administra- 
tor. Fair Labor Standards Act of 
1938, §§ 6, 13(a) (10), 29 US.CA. §§ 
206, 213(a) (10).—Fleming vy. Farmers 
Peanut Co., 37 F.Supp. 628. 


INJUNCTIONS 


D.C.Mass. Ship shares or undivided 
interests in fishing vessels carrying 
with them the right to receipts of prof- 
its by prospective purchasers through 
efforts other than their own, were 
“securities” within Securities Act, and 
sellers thereof could be enjoined 
against violating Securities Act in con- 
nection with their sales. Securities Act 
1933, § Let seq., and §§ 2(1), 17(a), 
15 U.S.C.A.°8§ 77a et seq., and §§ 77b 
(1), 77q(a).—Securities and Exchange 
Commission v. Pyne, 39 F.Supp. 434. 

Ark. Equity will not interfere to 
stay proceedings in a criminal matter. 
—Van Hovenberg v. Holeman, 144 S.W. 
2d 718. 

Fla. Injunction will not lie to enjoin 
a criminal prosecution.~-Stocks v. Lee, 
198 So. 211. 

Fla. Equity will not enjoin criminal 
violations beca\ise there is ample au- 
thority in the criminal courts to punish 
evildoers.—Lansky v. State ex rel. 
Gibbs, 199 So. 46. 

Fla. Equity will not enjoin prose- 
eutions for mere violation of penal 
statutes or ordinances+but will enjoin 
conduct of business which amounts to 
a public nuisance and which causes 
danger, and injury to plaintiff, or 
which, if plaintiff igs a public body 
like a municipality, causes damage and 
injury to its citizens, property owners 
and taxpayers.—Philbrick vy. City of 
Miami Beach, 3 So.2da 144. 

Ga. Generally, courts of equity will 
not enjoin a criminal prosecution.—An- 
thony v. City of Atlanta, 11 S8.H.2d 197, 
190 Ga. 841, 

Injunction enjoining enforcement of 
penal provisions of ordinance, fixing 
hours of work and minimum prices to 
be charged by beautyshop operators, 
and to enjoin threatened criminal pros- 
ecutions for violations thereof, was 
properly refused, where nothing was 
alleged in petition which would take 
case out of general rule that courts of 
equity will not enjoin a criminal prose; 
cution.—Anthony v. City of Atlanta, 11 
S.E.2d 197, 190 Ga. 841. 

Ga. In order to fall within recog- 
nized exception to rule that equity will 
take no part in administration of erim- 
inal law, where property rights are 
involved and one’s: business and prop- 
erty may be subjected to irreparable 
damage unless there is spéedily afford- 
ed relief, the relief must be such as 
only equity can give. Code 1933, § 
55-102.—Butler vy. City of Dublin, 13 
S.H.2d 862, 191 Ga. 551. 


Ga. A court of equity will not en- 
join a mere violation of a criminal 
law.—Moon v. Clark, 14 §.H.2d 481. 

Mo. A tavern keeper was not enti- 
tled to enjoin drug store, having li- 
cense to sell intoxicating liquor in orig- 
inal package, from taking orders over 
telephone for liquor and then delivering 
liquor by messenger, even if such sales 
violated statute, in absence of showing 
that tavern keeper suffered any actual 
damages as result of such sales. Rey. 
St.1939, § 4881, Mo.St.Ann. § 4525g— 
5, p. 4689.—Clark v. Crown Drug Co., 
ni S.W.2d 145, certified 146 S.W.2d 


N.Y.Sp.Sess. In the absence of statu- 
tory authority, courts of equity have no 
inherent power to exercise their man- 
dates in respect to criminal statutes.— 


People y. Gilberg, 21 N.Y.S.2d 920. 
§ 439 
Conn. An action for injunction 


against alleged conspiracy by -defend- 
ants to violate injunctions was not pre- 
eluded by availability to plaintiff of 
contempt proceedings for violation of 
the injunctions, since the determination 
of issue as to whether some of defend- 
ants were aiders and abettors of other 
defendant in violating the injunctions 
could be better had in the action for 
injunction than in contempt proceed- 
ings.—LaFrance v. LaFrance, 14 A.2d 
739, 127 Conn. 149. 


§ 440 
Mo. Ordinarily, a court of equity has 
no authority to enjoin commission of 
a crime, but, in cases of injury to 
property or rights of a pecuniary na- 
ture or in eases involving a public nui- 
sance, such rule does not prevent a 


§ 443 


court of equity from exercising its ju- 
risdiction.—Clark v. Crown Drug Co., 
te S.W.2d 145, certified 146 S.W.2d 


§ 441 

N.Y. Where village adopted zoning 
ordinance providing that no existing 
building devoted to a nonconforming 
use should be altered at cost exceeding 
50 per cent. of assessed value of lot and 
building unless authorized by Board 
of Appeals, and defendants who oper- 
ated beach club which was a noncon- 
forming use thereafter, under building 
permit valid on its face but providing 
that ordinance should be complied with, 
made alterations in club costing more 
than assessed value of lots and building 
without applying to Board of Appeals 
for a variance, altered use was a 
“continuing violation of law” entitling 
neighboring property owners to en- 
join operation of club unless they were 
guilty of laches or lacked capacity to 
bring action for such. relief—Marcus 
v. Village of Mamaroneck, 28 N.W.2d 
856, 283 N.Y. 325, reversing 16 N.Y.S. 
2d 626, 258 App.Div. 328. 

Where village adopted zoning ordi- 
nance designating property on which 
defendants’ beach club was located as 
being within a residence district and 
prohibiting use or occupancy of an 
altered building until a certificate of 
compliance and occupancy was issued 
by building inspector, and defendants 
thereafter altered building and con- 
tinued to occupy and use it without 
obtaining certificate, and intent of or-) 
dinance was to require a_ certificate 
where there were changes in either 
use or structure, whether increase in 
activities and manner of operation of 
club constituted a change in use was 
immaterial in determining right of © 
neighboring property owners to enjoin 
operation of club-—Marcus v. Village 
of Mamaroneck, 28 N.H.2d 856, 283 
N.Y. 325, reversing 16 N.Y:S.2d 626, 
258 App.Diy. 328. 


§ 443 

U.S.Fla. A citizen or member of a 
community is not immune from pros- 
ecution in good faith for his alleged 
criminal acts and imminence of such 
prosecution even though alleged to be 
unauthorized and hence unlawful is. 
not alone ground for relief in equity 
which exerts its extraordinary powers 
only to prevent irreparable injury to 
the plaintiff who seeks its aid.—Wat- 
son Vv. Buck, 61 -S:Cti-962) ‘silSwiWass 
387, 85 L.Ed. ——, modifying Buck y. 
Gibbs, 34 F.Supp. 510. j 

U.S.Neb. Equity courts do not ordi- 
narily restrain criminal prosecutions.— 
Beal v. Missouri Pae. R. R. Corpora- 
tion, 61 S.Ct. 418, reversing Beal v. 


Missouri Pac. R. Corporation in Ne- 
braska, 108 F.2d 897, certiorari grant- 
ed 61 S.Ct. 8. : 4 


The imminence of a criminal prosecu- 
tion even though alleged to be unau- 
thorized and hence unlawful is not 
alone ground for relief in equity which 
exerts its extraordinary powers only 
to prevent irreparable injury to the 
plaintiff who seeks its aid.—Beal v. 
Missouri Pac. R. R. Corporation, 61 8. 
Ct. 418, reversing Beal y. Missouri Pac, 
R. Corporation in Nebraska, 108 F.2d 
897, certiorari granted 61 S.Ct. 8. 


D.C.Cal. The rule that equity courts 
do not ordinarily restrain criminal 
prosecutions is subject to exceptions, 
as where threatened prosecutions will 
cause irreparable loss through the tak- 
ing of property without due process of 
Mandates v. McColgan, 39 F.Supp. 


D.C.Ky. Local law enforcement of- 
ficers by threatening to continue to ar- 
rest, imprison, and prosecute members 
of Jehovah’s Witnesses for selling, cir- 
culating, and distributing printed mat- 
ter under color of Kentucky Statutes 
relating to the offense of sedition, de- 
prived members of rights, privileges, 
and immunities secured by the Federal 
Constitution, and members were enti- 
tled to a permanent injunction re- 
straining officers from continuing such 
deprivation, since they had no ade- 
quate remedy at law. Ky.St. §§ 1148a- 
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“ 1 to 1148a-14.—Beeler v, Smith, 40 F. 
a4 Supp. 139. , 2 
2a Scan D.C.Okl. Ordinarily, court of equity 


ecution of criminal proceedings.—Mis- 
souri-Kansas-Texas R. Co. vy. William- 
son, 36 F.Supp. 607. 
The general rule, forbidding interpo- 
sition of equity .where a plain, ade- 
quate, and complete remedy at law 
obtains, does not oblige plaintiff to 
*“ assume the hazard of multiplied crim- 
inal prosecutions and penal sanctions 
aggregating large sums in order final- 
ly to secure an adjudication of rights 
in courts of law.—Missouri-Kansas- 
dee) R. Co. v. Williamson, 36 F.Supp. 
D.C.Ok]. A court of equity will re- 
strain the institution and prosecution 
of criminal proceedings intended to en- 
force unconstitutional statute, where 
enforcement would invade vested prop- 
erty rights of  plaintiff.—Missouri- 
Kansas-Texas R. Co. v. Williamson, 36 
F.Supp. 607. 
. D.C.0Or. “Public policy’? prevents 
an injunction against prosecution of 
a single act denounced as criminal by 
law, except that officers may be re- 
strained where irreparable damage will 
be done an existing property right.— 
Stone y. Christensen, 36 F.Supp. 739. 
Notwithstanding prosecution of a 
criminal action by officials in good 
faith may cause injury, it cannot on 
that account be enjoined and is not 
| compensable in _ damages.—Stone vy. 

Christensen, 36 F.Supp. 739. 

 D.C.Pa. Ordinarily, equity will not 

intervene to enjoin procedure under 

- criminal statutes, but will do so to pre- 

vent continuing invasion of property 
or constitutional rights.—Reid v. Bor- 

ough of Brookville, 39 F.Supp. 30. 

Ala. Generally, courts of equity are 

without jurisdiction-fo restrain or en- 

join criminal prosecutions.—Montiel v. 

‘ae Holcombe, 199 So. 245, 240 Ala. 352. 
Pad Sy _ Conn, enerally, equity will not en- 

Ba “join enforcement of a criminal prose- 

-eution under a statute, but there is an 

- exception to such rule where a prosecu- 

~ tion which will invade property rights 
or cause irreparable injury is threaten- 
ed under an unconstitutional statute.— 

- Scudder y. Town of Greenwich, 14 A.2d 

M28, 127 Conn. 71. 

Fla. Where record disclosed that 
plaintiffs maintained an open air night 

club where gambling, use of obscene 

- language, profanity, opportunity of 
‘minors to obtain intoxicating liquors, 

drunkenness and a continuous noise 
injurious to health of citizens of the 
community occurred, decree enjoining 
eounty solicitor from maintaining crim- 
inal prosecution against operation of 
the club for maintaining a nuisance 
was improper. Comp.Gen.Laws 1927, §§ 

7817, 7832; Const. art. 5, 27.—Tay- 
lor Vv. Trianon Amusement Co., 200 So. 

912. y 
Ga. A petitioner, who alleged that 

. his agent had been summoned to ap- 
pear before city recorder to answer 

-eharge of violation of building ordi- 

nances, and that petitioner had been 
art. refused permission to construct on pe- 
yt titioner’s property a building, and that 
‘an city authorities refused tg provide a 

Soe board of zoning appeals as required 
: by ordinance with result that petition- 

er’s remedies at law were inadequate, 

: was entitled to resort to equity to en- 

) c= join alleged acts of city regardless of 

t whether agent would be required to 

defend himself before the recorder’s: 
eourt or whether petitioner should re- 
sort to legal remedy of mandamus to 
7 require city authorities to issue a 
? building permit. Code 1933, § 55-102. 
—Butler vy. City of Dublin, 13 S8.H.2d 

¥ 362, 191 Ga. 551. 


Ga. Where pleaded facts show that 
primary injury complained of is a 
criminal prosecution, although prop- 

‘ erty rights are incidentally involved, 

there is an “adequate remedy at law” 
by making defense on trial of criminal 
ease, and equity has no jurisdiction to 
; grant injunctive relief. Code 1933, 
55-102.—City of Albany v. Lippitt, 1 
$.E.2d 807, 191 Ga. 756. 

If pleaded facts show that primary 


¥, 


will not restrain institution and pros-' 
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areas 


I 


injury complained of is to property and 


property rights, although criminal 
prosecution may be incidentally in- 
volved, and there is no adequate rem- 
edy at law, equity has jurisdiction to 
grant injunctive relief. Code 1933, § 
55-102.—City of Albany v. Lippitt, 13 
S.H.2d 807, 191 Ga. 756. 

Ga. Generally, an equity court has 
no jurisdiction to enjoin institution of 
prosecutions for criminal offenses, and 
such rule is applicable to prosecutions 
for violations of municipal ordinances, 
which are “quasi-criminal proceedings”. 
Code 1938, § 55-102.—City of Atlanta 
ee. Miller, 13 S.H.2d 814, 191- Ga. 

Ga. Generally, injunction will not 
issue to restraih criminal prosecutions. 
—City of Abbeville v. Renfroe, 15 S.H. 
2d 782. 

Injunction would not lie to enjoin 
city from arresting or making cases 
against petitioner for selling wine or 
keeping his place of business open after 
certain hour in violation of city ordi- 
nance, whether ordinance was valid or 
invalid as injunction will not issue to 
restrain criminal prosecution.—City of 
Abbeville v. Renfroe, 15 8.H.2d 782. 

Ohio. Injunction will not lie to re- 
strain a criminal prosecution under a 
valid statute making it an offense to 
carry on a lottery or scheme of chance, 
where the person seeking the injunc- 
tion has a full, adequate, and complete 
remedy in the defense he may make to 
the charge of violating the statute. 
Gen.Code, § 13068, 13064.—Troy 
Amusement Co. vy. Attenweiler, 30 N.H. 
2a 799, 187 Ohio St. 460, affirming 28 
N.B.2d 207, 64 Ohio App. 105. 

The alleged fact that institution of 
criminal actions by public officials 
against amusement company and its 
manager under statute making a lottery 
or scheme of chance unlawful, because 
of. the fact that the amusement compa- 
ny operated a “bank night” in its thea- 
ter, though “bank night” was allegedly 
not a lottery or scheme of chance, 
would result in harassment of the 
company and in vexatious litigation, 
would not entitle the amusement com- 
pany and its manager to injunction 
against such prosecutions. Gen.Code, 
§§ 13063, 13064.—Troy Amusement Co. 
v. Attenweiler, 30’ N.E.2d 799, 137 Ohio 
St. 460, affirming 28 N.H.2d 207, 64 
Ohio App. 105. 

Ohio App. A bakery owner is enti- 
tled to injunction restraining mayor of 
eity from issuing warrants under in- 
valid city ordinances for arrest of 
such owner’s agent, selling principal’s 
bakery products at retail in city with- 
out license, as denial of such relief 
would result in discrimination against 
principal’s business and deprive him of 
valuable property right without “due 
process of law’’ and he has no adequate 
remedy at law. Gen.Code, § 3672.— 
Nickles v. Echelberger, 31 N.E.2d 474. 

Ohio App. Equity will not inter- 
fere with enforcement of criminal law. 
—Monfrino y. Gutelius, 33 N.H.2d 1003, 
66 Ohio App. 293. 

Pa.Com.Pl. Defendants’ contention 
that there was an adequate remedy at 
law overlooked the fact that plaintiff 
must take the risks of a fine and im- 
prisonment repeated successively on 
each day until the courts could final- 
ly act on the legality of these prose- 
cutions. person prosecuted under 
such circumstances is not required to 
take such a_ risk.—Hdmundson vy. 
Johns, 89 P.L.J. 215. 

8.C. Ordinarily, a court of equity 
has no jurisdiction to restrain crimin- 
al proceedings unless such proceedings 
are instituted by a party to suit in 
equity to try the same right in issue 
before court of equity, but, when the 
ordinance or statute under which the 
prosecutions are had is clearly void 
and irreparable injury to property 
rights may result from its enforce- 
ment, equity may interfere—FKolsom y. 
South Carolina State Highway Depart- 
ment, 13 8.H.2d 130, 196 S.C. 167. 


§ 447 
La, A person who leased a lot for 
10 years for a fixed monthly renfal, 
and who erected on the lot, without a 


-eriminal statutes, 


Mee aM e 
permit, a gasolin f 

was entitled to enjoin the p< 2 ’ 
and officers from enforcing by criminal 
prosecution an alleged invalid ordinance 
putting into effect a statute governing 
operation of gasoline stations and ga- 
rages, since enforcement of the ordi- 
nance by criminal prosecution would 
mati awd involve such person’s prop- 
erty rights. Act No. 275 of 1928, §§ 
1, 3—Dumestre v. Police Jury, Parish 
of Jefferson, 197 So. 209, 195 La. 492. J 


§44s 

D.C.Pa. Ordinarily, equity will not 
intervene’ to enjoin procedure under 
but will do so to 
prevent continuing invasion of proper- p 
ty or constitutional rights.—Reid v. 
Borough of Brookville, 39 F.Supp. 30. 4 

Ga. In suit to enjoin the enforcement — 
of city ordinance regulating the barber 5 
trade, allegations that interference had - 
been made with the plaintiffs’ proper- 
ty and person by arrest and imprison- 
ment, and that further interference was 
threatened, which would result in de- 
struction of plaintiffs’ franchise, their 
labor, good will, good name as law- 
abiding citizens, and the value of their 
equipment, were insufficient to take 
the case out of the general rule that % 
equitable powers may not be used to ~ 
restrain a criminal prosecution for vio- 
lation of a municipal ordinance alleged i 
to be invalid. Code 1933, § 55-102.— ’ 
Powell v. Hartsfield, 11 S.H.2d 33, 190 
Ga. 839. 

Ga. An equity court, on petition for 
injunction against prosecution for vio- F 
lation of municipal ordinance, will not 5 
inquire into validity or reasonableness 
of ordinance. Code 1933, § 55-102— 
City of Atlanta v. Miller, 13 8$.W.2d 814. 

191 Ga. 767. 4 

Ga. Injunction would not lie to en- | 
join city from arresting or making 
cases against petitioner for selling wine 
or keeping his place of business open 
after certain hour in violation of city f 
ordinance, whether ordinance was valid 
or invalid: as injunction will not issue 
to restrain criminal prosecution.—City 
of Abbeville v. Renfroe, 15 S.H.2d 782. ; 

N.¥.Sup. Equity will restrain the 
prosecution under an unconstitutional F 
ordinance where its enforcement would 
affect property rigy.ts and work ir- 
reparable injury.—Boxer y. Town of 
Seer 22 N.Y.S.2d 501, 175 Misc. 4 


Injunction to restrain the prosecu- ._ 
tion under unconstitutional ordinance ; 
would not be denied on ground that 
plaintiff had an adequate remedy at 
eit appeal cron pudaees of con- 

-—Boxer v. Town of Harrison 
N.Y.S.2d 501, 175 Mise, 249. ike 

Or. Equity will not enjoin criminal — 
proceedings or stay the hands of the 
peace officers in enforcing criminal law, 
unless the law is void and its enforce- 5 
ment will result in irreparable injury 
ear property ee ae 

no abor v. Bain : 
544, 130 ALR. 1278, ed ale 

Fex.Civ.App. Prosecutions for viola- 
tions of penal statutes and ordinances 
are not ordinarily enjoinable even 
shove reine oe statute be void.— 3 

ownsend vy. ecDonald, 14 -W. 

1038, error refused. i ily i 
§ 454 

D.C.La. Injunctions are matters of 
purely equitable cognizance and in ab- 
sence of express statutory provisions 
are exclusively within jurisdiction of 
pate ea yet equity power. 

_— ing v. eavy-Wilson L 
Co., 38 E.Supp. 1001. pea 

D.C.Pa. A mandatory injunction will 
not be granted where it would result in 
wrongful assumption of jurisdiction by | 
District Court through the expedient 
of changing the form of writ from that 
of mandamus to mandatory injunction. 
—U. S. v. Rollnick, 33 F.Supp. 863. 

-Cal.App. Where city did not re- 
quire permit for building marquee over 
sidewalk until after structure had been 
erected and owner had sued to enjoin 
enforcement of regulatory ordinance, 
and it would have been idle for owner 
to ask for such permit, but issuance 
of permit would be a mere matter of 
form if owner complied with valid pro- 


“# 


surety, cited by county commissioners 


tained by collector as commissions and 


2 


rjuncti 
nvalid p jon 

City of Selma, 11 s 
Ga. A county tax collector and his 


to account for sums received and re- 


fees, need not go through trial before 
commissioners as “condition precedent” 
to seeking equitable relief by injunc- 
tion restraining commissioners from 
proceeding further under citation, even 
if commissioners’ order or judgment, 
rendered after citation and hearing, 
could still be challenged by proceed- 
ings in equity or affidavit of illegality 
under statute. Laws 1933, pp. 85-88, 
§ 9(a, ce, e, g); Code 1933, § 87-120.— 
Bibb County v. Winslett, 14 $.H.2d 108, 
191 Ga. 860. 

The statutory provisions as to hear- 
ing and accounting before county com- 
missioners in response to citation of tax 
collector to account cannot be treated 
as establishing administrative remedy 
to be pursued by collector before 
bringing suit in equity for injunction 
restraining commissioners from pro- 
ceeding further under such citation. 
Laws 1933, pp. 85, 86, § 9(a, c).—Bibb 
County v. Winslett, 14 S.H.2d 108, 191 
Ga. 860. — 

Mich. Where plaintiff’s right to eq- 
uitable relief of injunction was_bot- 
tomed upon an allegation that nonresi- 
dent defendant was guilty of a breach 
of duty as attorney acting in Florida 
for plaintiff as his client, and that 
by coercion he had appropriated to 
himself a sum which another defend- 
ant was obligated to pay plaintiff, suit 
was one “in personam’”’ and not “in 
rem” and Wayne circuit court was 
without jurisdiction where it failed to 
obtain jurisdiction of defendant attor- 
ney by service of process or voluntary 
appearance, notwithstanding that plain- 
tiff might be compelled to seek relief 
in some other forum, and that if the 
circuit court took jurisdiction, a multi- 

licity of suits might be avoided.— 

Hisner v. Williams, 298. N.W. 507, 298 
Mich, 215. 


Mo. A court order and process is- 
sued thereunder seeking to revoke re- 
lators’ paling permit and enjoin them 
from constructing building were in ex- 
cess of county court’s jurisdiction, since 
county court could not revoke with- 
out cause permit lawfully issued wheth- 
er construction had been commenced 
or not, and it could not grant injunc- 
tion. Rey.St.1939, §§ 1661-1663, Mo.St. 
Ann, §§ 1497-1499, pp. 1657, 1658; Mo. 
St.Ann.Const. art. 6, § 36.—State ex 
rel. Association for Convalescent Crip- 
pied Children v. Corneli, 152 S.W.2d 


N.Y.Sup. Where evidence established 
that a “labor dispute’? was involved, 
even though members of defendant 
union were not employed by plaintiff, 
and plaintiff failed to plead or prove 
facts prescribed by statute relating to 
issuance of an injunction in a labor dis- 
pute, plaintiff could not_be accorded in- 
junctive relief. Civil Practice Act, § 
876-a.—Brook-Maid Food Ca. v. Gold- 
berg, 24 N.Y.S.2d 572. 


N.Y.Sup. Failure to comply with 
statutory conditions precedent for in- 
junction in cases involving labor dis- 
putes resulted in failure to make out 
a case for injunction against secondary 
picketing. Civil Practice Act, § 876- 
a.—Wishnetzky Food Products v. Os- 
man, 27 N.Y.S.2d 750. ’ 

N.Y.Sup. A determination that is- 
sues presented in a labor union’s ac- 
tion against another union for-injunc- 
tion against picketing arose out of a 
labor dispute within statute respecting 
injunctions in labor disputes was not 
decisive of controversy where pro- 
cedural requirements of statute with 
respect to settlement and mediation, so 
far as practical and feasible, were com- 
plied with. Civil Practice Act, § 876- 
a, subd. 10.—Miller v, Gallagher, 28 N. 
Y.S.2d 606, 176 Misc. 647. 

N.Y.Sup. An action by employer to 
restrain former branch manager from 
engaging in competing furnace busi- 


 quirin 


ion of contract was not a 


ass on of contr: 
labor dispute’ within the statute re- 


dispute. Civil Practice Act, § 876-a— 
Holland Furnace Co. v. Beers, 29 N.Y. 
$.2d 876, 177 Mise. 29. ; 

Pa. Where public non-profit charita- 
ble hospitals involved in controversy 
with their employees were not within 
purview of Pennsylvania Labor Rela- 
tions Act, proceedings or assertion of 
rights against hospitals by Labor Re- 
lations Board or union could be en- 
joined to avoid multiplicity of suits 
and to protect public interest :in the 
operation of the hospitals, without ex- 
hausting administrative remedies un- 
der the act. 12 P.S. § 672, et seq.; 17 
P.S. §§ 281, 288; 48 P.S. § 211.1 et 
seq.—Western Pennsylvania Hospital 
v. Lichliter, 17 A.2d 206, 340 Pa. 382, 
132 A.L.R. 1146. 5 

Tex.Civ.App. In suit to enjoin tres- 
passes on reservoir property of water 
improvement district, if defendant’s 
lands were riparian to river on which 
the reservoir was constructed, and de- 
fendants had right by reason thereof, 
or had rights by reason of reservations 
or otherwise, such matters constituted 
matters of defense, to be established by 
defendants.—Roberson vy. Red _ Bluff 
pvptes Power Contro] Dist., 142 S.W.2d 

Tex.Civ.App. A party is not entitled 
to judicial relief for a supposed or 
threatened injury until prescribed ad- 
ministrative remedy has been exhaust- 
ed.—Amalgamated Ass’n of Street Elec- 
tric Railway & Motor Coach Employees 
of America, Division 1142, v. McDowell, 
150 S.W.2d 866 


Tex.Civ.App. District court had ju-- 


risdiction of action against independent 
school district by teacher whose con- 
tract had been held valid by the state 
board of education, to recover amount 
due under his contract and for man- 
damus to enforce payment of the sal- 
ary, and for injunction, notwithstand- 
ing that issues whether teacher was 
entitled to damages for breach of con- 
tract, and for mandamus and injunc- 
tion, had not been submitted to and 
passed on by the school authorities. 
Vernon’s Ann.Civ.St. arts. 2656, 2686, 
2749.—Rocky Mount Independent School 
Dist. v. Jackson, 152 S.W.2d 400, er- 
ror refused. 
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U.S.Mo. Where three-judge federal 
District Court issued temporary in- 
junction restraining state officials from 
enforcing state law but dissolved in- 
junction on final hearing, motion of 
state officials for assessment of dam- 
ages and costs against the plaintiffs 
and their injunction bond _ sureties 
presented questions for consideration 
of District Court in the exercise of its 
ordinary jurisdiction and the two judg- 
es called in to assist district judge 
in passing upon the application for in- 
junction should not have participated 
in consideration of the motion to as- 
sess damages since the three-judge 
statutory requirement was inapplicable. 
Jud.Code, § 266, 28 U.S.C.A. § 380.— 
Public Service Commission of Mis- 
souri v. Brashear Freight Lines, 61 
S.Ct. 784, reversing 114 F.2d 1, cer- 
tiorari granted 61 S.Ct. 392. 

Where three-judge federal District 
Court issued temporary injunction re- 
straining Missouri officials from enforc- 
ing Missouri Bus and Truck Law, but 
eourt dissolved injunction on final 
hearing, the fact that it was mistaken- 
ly assumed that defendants’ motion 
for assessment of damages and costs 
against the plaintiffs and their injunc- 
tion bond sureties should be passed 
upon by the district judge in asso- 
ciation with the two judges previously 
ealled did not of itself invalidate the 
District Court’s judgment dismissing 
the motion. ~Mo.St.Ann. § 5272, p. 
6689; Motor Carrier Act of 1935, 49 
U.S.C.A. §§ 301-827; Jud.Code, § 266, 
28 U.S.C.A. § 380.—Public Service Com- 
mission of Missouri v. Brashear Freight 
Lines, 61 S.Ct. 784, reversing 114 F.2d 
1, certiorari granted 61 8.Ct. 392. 

U.S.OKl. The federal statute requir- 


certain preliminaries before an 
injunction could be issued in a labor 


“an improvident statewide doom b 


ey Fe CrraaS 


ing” an application for an interlocu 


injunction restraining the ges pea 


of any state statute on the ground of 
its unconstitutionality to be heard an 
determined by three judges, and pro- 


viding for a direct appeal to the Unit- — 
ed States Supreme Court from the or- | 
der made in such a case, is not a meas- _ 


ure of broad social policy to be con 
strued with great liberality, but is a 
enactment technical in the strict sens 
of the term and to be applied as such 
Jud.Code § 266, as amended, 28 U.S.C. 
A. § 380.—Phillips v. U. S., 61 S.Ct. 
480, vacating U. S. v. Phillips, 33 F 
Supp. 261. ; 
The federal statute requiring an 
plication for an interlocutory injune 
tion restraining the enforcement of an: 
state statute on the ground of its un 
constitutionality to be heard and d 


for a direct appeal to the United St: 
Supreme Court from the order mai 


gress as a procedural protection ag inst 
federal court of a state legislative 
icy. 
U.S.C.A. § 380.—Phillips v. U. S., 61 
Ct. 480, vacating U. S. v. Phillips, 3 
F.Stipp. 261. ‘ ey) ; 
An attack on lawless exercise of 
thority in a particular case is not a 


mined by three judges, and providing 


in such a case, was intended by Con- — 


Jud.Code § 266, as omental Q8z 


attack on the constitutionality aon 


state statute conferring the authority, 
even though a misreading of the sta 
ute is invoked as justification, withi 
the federal statute requiring an ap- 


plication for an interlocutory injunction 
restraining the enforcement of any state 
statute on the ground of its unconstitu-_ 


tionality to be heard and determined by 
three judges and providing for a direc 
appeal to the United States Suprem 
Court from the order made in such — 
case. Jud.Code § 266, as amended, 2: 
U.S.C.A. § 380.—Phillips v. U. S.,. 61 
Ct. 480, vacating U. S. v. Phillips, 33 
Supp. 261. Pasent ss (i 

The enforcement of a statute within 
quiring an application for an interl 
tory injunction restraining the enforce. 
ment of any state statute on the ground 


and determined by three judges, a 
providing for a direct appeal to t 
United States Supreme Court from | 
order made in such a ease, is 
sought to be enjoined merely because 
state official seeks shelter under it by 
way of defense against a charge o 
lawlessness. 
ed, 28 U.S.C.A. § 380.—Phillips v. U. 
61 S.Ct. 480, vacating U. 8. v. Phil 
33 F.Supp. 261. eae 
On its face, the federal statute 
quiring an application for an interlocu 
tory injunction restraining the enforce 


providing for a direct appeal to the | 


United States Supreme Court from the 
order made in such a case precludes a 
reading which would bring within its 
scope every suit to restrain the conduct 
of a state official whenever some enact 
ment may be said to authorize the 
questioned conduct. Jud.Code § 266, as 


amended, 28 U.S.C.A. § 380.—Phillips v. 
61 S.Ct. 480, vacating U. S. v. nae 


U8 
Phillips, 83 F.Supp. 261. 


An action by the United States to en-— 


join the Governor of Oklahoma and 
other state officers from 
with the closing or completion of the 
Grand River Dam was not cognizable 
before a three-judge court under stat- 
ute requiring an application for an in- 
terlocutory injunction restraining the 
enforcement of any state statute on the 
ground of its unconstitutionalty td be 
heard and determined by three judges 
and providing for a direct appeal to the 
United States Supreme Court from the 
order made in such a case, where the 
United States in its complaint did not 
charge the Oklahoma Hnabling Acts, un- 
der which the governor had declared 
martial law, with unconstitutionality, 
but assailed merely the governor’s ac- 
tion as exceeding the bounds of law. 
44 Okl.St.Ann. § 66; 82 Okl.St.Ann. § 
861 et seg.; OklSt.Ann.Const. art, 6, §§ 


the meaning of the federal statute re- eB 


of its unconstitutionality to be heard 


Jud.Code § 266, as amend-- 


interfering — 


§ 464 — beet 
’ , Ne 
2, 6, 83. Jud.Code §§ 238, 266, as 
amended, 28 U.S.C.A. §§ 345, 380.—Phil- 
lips v. U. S., 61 S.Ct. 480, vacating U. 
S. v. Phillips, 33 F.Supp. 261. > 
D.C... A statutory three-judge 
- eourt had jurisdiction of action to en- 
join arrests and prosecutions of mem- 
_ bers of Jehovah’s Witnesses under state 
statute. Smith-Hurd Stats.Ill. c. 38, § 
471; Jud.Code §§ 24(14), 266, 28 U.S. 
C.A. §§ 41(14), 380.—Bevins v. Prin- 
dable, 39 F.Supp. 708. 
A federal three-judge court would not 
grant interlocutory injunction against 
enforcement of state statute on ground 
that plaintiffs had not violated such 
statute when properly construed, in 
view of desirability that state court 
determine applicability of the statute. 
 Smith-Hurd Stats.Ill. c. 38, § 471; U. 
$.C.A-Const. Amend. 14.—Bevins  yv. 
Prindable, 39 F.Supp. 708. ie 
- p.C.Pa. Under statute requiring 
three-judge court only where interlocu- 
tory injunction suspending or restrain- 


Bay 
‘ 


of state statute by restraining action of 
officers is sought, three-judge court 
_ need not be convened where constitu- 
tionality of a board regulation is at- 
tacked, unless complaint also attacks 
constitutionality of statute pursuant to 
which the administrative board has 
_. formulated its order. Jud.Code § 266, 
oy 28. U.8.C_A. 380.—Sweeney vy. State 
Board of Public Assistance, 36 F.Supp. 
=f 973, denying appeal 36 F.Supp. 171. 
i An action attacking regulation of 
Pennsylvania state board of public as- 
sistance as unconstitutional, without at- 
acking the statute involved, was not 
ithin statute requiring three-judge 
urt, and hence judgment therein was 


iy 


+ § 468 

N.Y. Where defendants, who .oper- 
ated a beach club, made alterations in 
elub building in 1928 without comply- 
g with zoning ordinance, plaintiffs, 
ho owned residences in neighborhood 
® of club, were not barred by “laches’’ 
_ from enjoining defendants from op- 
erating club, where there was no evi- 
dence that plaintiffs had induced de- 
i: fendants to make the alterations, nor 
evidence of action or inaction by plain- 
tiffs which prejudiced defendants.— 
Marcus y. Village of Mamaroneck, 28 
.H.2d 856, 283 N.Y. 325, reversing 16 
.Y.S.2d 626, 258 App.Div. 328. 


Plaintiffs, who owned residences in 
neighborhood of defendants’ beach club 
which was situated in a district zoned 
as residential, did not lose their right 
to enjoin defendants from operating 
- elub in violation of zoning ordinance 
by failing to enjoin, in advance, con- 
- templated changes in club, which were 
made without complying with ordi- 
- nance.—Marecus v. Village of Mamaron- 
eck, 28 N.H.2d 856, 283 N.Y. 325, re- 
ero ne 16 N.Y.S.2d 626, 258 App.Div. 
Ohio App. Covenants in deeds, pro- 
hibiting the sale or handling of intoxi- 
eating liquors, would not be enforced, 
where the grantees or their successors 
in title had acquiesced in such traffic 
for more than three years, since, to ob- 
tain relief in equity, the one claiming 
injury must apply promptly for such 
relief.—Barclay v. Akenhead, 28 N.H.2d 
952, 64 Ohio App. 461. 


; § 469 

- Cal.App. As to a party, who subse- 
quent to enactment of city and coun- 
ty milk ordinance disposed of all his 
dairy interests, a suit to enjoin the 
enforcement of such ordinance present- 
ed only a “moot question’”’.—Natural 
Milk Producers Ass’n of California v. 
City and County of San Francisco, 112 
P.2d 930. 

Ill. The general rule of equity 
pleading that all persons possessing a 
substantial legal or beneficial interest 
J in subject-matter of litigation and 
' > who will be affected by decree must 

y be made parties applies to an action 


for injunctional 


‘strain 


ing enforcement, operation, or execution | 


_relief.—Texas 
Hollingsworth, 31 N.H.2d 944, 375 
536, reversing 27 N.H.2d 67, 30 
App. 607. ; ” 
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ke § ; 

D.C.Ky. Plaintiffs seeking to re- 
local law enforcement officers 
from arresting, imprisoning, and prose- 
cuting them and other members of 
Jehoyah’s Witnesses who might. con- 
tinue to distribute printed matter in 
Harlan county, Ky., under color of 
Kentucky Statutes relating to the crime 
of. sedition, could maintain action for 
and on behalf of themselves and all 
others embraced in the class of persons 
in Harlan county and the state of Ken- 
tucky known as Jehovah’s Witnesses. 
Ky.St. §§ 1148a-1 to 1148a-14.—Beeler 
v. Smith, 40 F.Supp. 139. 

Fla. The trustees of internal im- 
provement fund holding legal title to 
land, and tenants to whom _ trustees 
leased land, were ‘‘proper parties’ to 
suit to enjoin trespass on such land.— 
Pearce v. Cone, 2 So.2d 360. 

Ga. Where one is employed by a 
railroad under a collective bargaining 
contract, made by railroad and repre- 
sentatives of its employees on behalf 
of all, and alleged seniority rights of 
the person thus employed are antagonis- 
tic to those claimed by other em- 
ployees, the other employees have such 
an interest in the contract as will au- 
thorize an injunction suit thereon, if in 
fact the rights of the other employees 
under the contract have been infringed, 
—BEvans v. Louisville & N. R. Co., 12 S. 
H.2d 611, 191 Ga.395. 

Ill. In order to enable an individual 
to invoke the power of courts to en- 
join enforcement of an unconstitutional 
statute, he must be able to show that 
the statute is invalid and that he has 
sustained, or is in immediate danger 
of sustaining, some direct injury as the 
result of its enforcement, and not 
merely that he suffers in some indefi- 
nite way in common with people gen- 
erally.—Fletcher v. City of Paris, 35 
Ne E20 razon ouie ble Oo. 

Mich, Where landowners sought to 
enjoin highway officials from trespass- 
ing upon lands allegedly owned by 
plaintiffs and construction of a deed 
under which the plaintiffs claimed 
showed: that land upon which highway 
was built did not belong to plaintiffs, 
plaintiffs were not entitled to an in- 
junction.—Gutha vy. Roscommon County 
Road Commission, 296 N.W. 694, 296 
Mich. 600. 


Minn. In suit to restrain the breach 
of a covenant not to engage in com- 
peting business within a reserved ter- 
ritory, a corporation which was _ in- 
terested in having defendant exclud- 
ed from territory wherein it operated 
but which was not shown to have ac- 
quired any rights in or to the cove- 
nant was not the “real party in in- 
terest” within statute providing that 
every action shall be prosecuted in 
name of “real party in interest’. Ma- 
son’s Minn.§$t.1927, § 9165.—Peterson v. 
Johnson Nut Co., 297 N.W. 178. 

Mo. In injunction suit all persons 
whose interests will necessarily be af- 
fected by the decree or without whose 
presence a complete settlement of ques- 
tion involved in the action could not be 
obtained are properly joined as defend- 
ants.—School Dist. No. 24 of St. Louis 
County v. Neaf, 148 S.W.2d 554, 


Mo.App. The mere fact that sales 
by liquor dealers of intoxicating liq- 
uor, ordered over the telephone, vio- 
lated statute requiring sales to be 
made on the premises, was not suffi- 
cient to entitle operator of taproom to 
enjoin liquor dealers from _ violating 
the statute, since operator of taproom 
was required to show some property 
right of his had been destroyed or 
damaged by those illegal sales. Mo.St, 
Ann. § 4525g—5, p. 4689.—Clark y, 
Crown Drug Co., 146 S.W.2d 98. 

Operator of taproom, suing on be- 
half of himself and others of his class, 
was entitled to enjoin the unlawful 
sales by liquor dealers of intoxicating 
liquor ordered by telephone, though 
operator of taproom failed to show 
that he suffered any actual damages, 


BL 


Tl the 
Til. tapr 


class to ch the | 

oom belonged to s1 

of business. Mo.St.Ann. § 45. 
4689.—Clark vy. Crown Drug 
S.W.2d 98.. a2 LON ye ERE 
N.J.Ch. Hquity will exercise its re- 
straining powers only where there is 


a 


some threatened injury to a property 


right or right in the nature thereof 
upon the application of a person who 


tion and is likely to suffer pecuniarily 
therefrom.—First Camden Nat. Bank 
& Trust Co. v. Wilentz, 19 A.2d 648, 
129 N.J.Hq. 333. 

N.Y. A provision in a zoning ordi- 
nance which provided that an official 
of village should enforce the ordinance 
did not prevent a private property own- 
er who suffered special damage by rea- 
son of violation of ordinance from 
maintaining action for redress.—Marcus 
v. Village of Mamaroneck, 28 N.H.2d 
856, 283 N.Y. 325, reversing 16 N.Y.S. 
2d 626, 258 App.Div. 328. 

_In action by property owners against 
village and owners of beach club to 
enjoin defendants, other than village, 
from operating club in alleged violation 
of zoning ordinance, evidence held to 
show that plaintiffs had established 
special damage so as to entitle them to 
maintain the action.—Marcus vy. Village 
of Mamaroneck, 28 N.H,2d 856, 283 N. 
Y. 325, reversing 16 N.Y.S.2d 626, 258 
App.Div. 328. 

N.Y.Sup. A _ professional 
junior misses’ 
right to injunction against use of mani- 
kins, made in her form, features, and 


model of 


is threatened with such injurious ac-— 


clothes has statutory — 


likeness, without her written consent, © 


for advertising or trade purposes, by 
another than her employer, though 
she gave employer sole right to use 
such manikins for such purposes. Civil 
Rights Law, § 51.—Young v. Greneker 
Pendioss 26 N.YeSi20' 1 357,09 175) Mise 


N.Y¥.Sup. A conforming user cannot 
enjoin a nonconforming user from vio- 
lating zoning ordinance, in absence of 
proof of actual or threatened injury.— 
Parkview Towers v. Nordheim, 27 N.Y. 
$.2d 268. ; 

The right to maintain an equity ac- 
tion to restrain violation of a statute or 
city ordinance depends upon whether 
some damage or injury to a person or 
property has been or will be done.— 

arkview Towers y. Nordheim, 27 N. 
Y.S.2d 268. 

N.¥,Sup. In action by corporation 
which had operated juvenile camp for 
‘injunction restraining one employed by 
it as counselor from enticing away its 
customers after sale of its business, 
complaint setting forth that plaintiff no 
longer operated, conducted or managed 
any camp stated no cause of action, 


though plaintiffs claim against buyer _ 


of business for purchase money due 
might be impaired by defendant’s con- 
duct.—Janel Estates v. Razansky, 29 N. 
Y.S.2d 746. 

Pa.Com.Pl. Since a husband is liable 
for his wife’s medical treatment, and: 
it is with him that the contract of em- 
ployment of a physician is made, a hus- 


band is a proper party to the action — 


based upon the taking of unauthorized 
photographs of his wife, which consti- 
tutes a violation of his rights—Clay- 
man v. Bernstein, 38 D. & C. 543. 


Pa.Com.Pl. The Penna. Chiroprac- 
tor’s Assn., an unincorporated associa- 
tion, acting through a “trustee ad 


litem,’ filed a Bill of Complaint to have 
the Medical Act of 1911, P.L. 639, 63 
P.S. § 401 et seq., declared void, as 
applied to chiropractic or practitioners. 
of chiropractic, and to restrain the 
State Board of Medical Hducation and 
Licensure from applying the provisions 
of the Act thereto. The plaintiff con- 
tended that § 6 of the Act 63 P.S. § 407,, 
is an unconstitutional delegation of leg- 
islative power to the Board, and that 
the Board has defined drugless therapy 
to include chiropractic, has licensed 
some persons to engage in such prac- 
tice, and threatened to prosecute eneve 
who have engaged therein without a 
license, and that the Board has not ap- 
proved any school of chiropractie with- 


—, 


avy 


ean tie 


a i a ttt it te he ial 


et es oe 


have decided every legal question raised 
‘by the Bill, against the contentions 
‘therein set forth; (3) that sufficient 
_ facts are not averred to sustain the 
|. prayer of the Bill, and (4) that under 
certain cases specifically set out, the 
Bill should be dismissed. Held,. that 
the first preliminary objection must be 
sustained, and the Bill dismissed.— 
Pennsylvania Chiropractor’s Ass’n v. 
_ State Board of Medical Education, 50 
Dauph. 324. ~- 4 : 
_ * There is no principle of law that will 
authorize an unincorporated association 
to stand in the shoes of the holder of a 
license or of one who is applying for a 
license, and sue for him. If there is 
any enforceable right in equity or oth- 
erwise, it is at the instance of the in- 
dividual who claims the right. The 
‘same principle would apply to a school. 
If there is any school which claims 
: that it has a right, under the law, to 
be approved, it may, upon refusal of 
such approval by the Board, bring its 
— action.—Pennsylvania Chiropractor’s 
_ Ass’n vy. State Board of Medical Educa- 
_* tion, 50 Dauph. 324. 5 
¥ \ 8 477 \ 
: C.C.A.Alaska. In action to enjoin al- 
- _-leged tortious misconduct of officials of 
_~=«-government railroad in interfering with 
4 pnts business of lightering ships 
by preventing plaintiff from using a 


dock necessary to that business, 
~~ government was not an “indispensable 
party,’ even though action involved 
question as to whether the United 
f States or city owned dock, since the 
action could conclude nothing against 
the United States.—Berger vy. Ohlson, 
fect O0 Hd) 56: ; ' 
. D.C.N.Y. An action for injunctive 
a relief with respect to a decision exclud- 
; ing certain matter from the mails could 
not ‘be maintained against the post- 
y master of New York City, but the 
im Postmaster General with whom the ul- 
timate decision concerning mailability 


>, rests was a ‘‘necessary party” ay ieee 


me ant, Cr.Code, § 212,18 U.S.CA, 
a - a ad vy. Goldman, 38 F.Supp. 

;. le ; 
a D.C.N.Y. The Postmaster General of 
“a the United States was an “indispensa- 
a. ble party’ to action to enjoin enforce- 
‘ ment, by Postmaster of the City of 
New York, of a postal fraud order, 
at the direction of the Postmaster 


a General. 39 U.S.C.A. § 259.—Smith v. 
Farley, 38 F.Supp. 1012. 

, D.C.N.Y. The Postmaster Genera of 

4 the United States was an “indispensa- 

a ble party” to action to enjoin action of 


Postmaster of City of New York in re- 
gard to classification of pu oat fony 
Tmailable at book rate pursuant t 
Presidential proclamation, which was 
taken by the postmaster under pre- 
- seribed procedure and the instructions 
of the Postmaster General and _ the 
Third Assistant Postmaster General. 5 
U.S.C.A. § 369.—Viking Press v. Gold- 
man, 38 F.Supp. 1014 


a, Mass. In suit by truck operator to 
aw, restrain members of labor union and 
hy other truck operators from_ interfer- 
oe ing with plaintiff’s contract for truck- 
asi ing with a company, on ground that 


by means of a strike of the union 
members defendants had prevailed up- 
on the company to enter into a con- 
tract for hauling that materially in- 
terfered with plaintiff’s business, that 
the company was not made a party to 
os the guit did not prevent affirmative re- 

lief, where no attempt was made to 
‘ have the contract with company de- 
£ clared invalid, and no rights of the 
a company would be invaded by the in- 
~~ «ojunction.—Tompkins v. Sullivan, 34 N. 
‘H.2d 607, 309 Mass. 496. 

Neb. In ‘suit in equity by labor 
union to enjoin an employer of labor 
from retaining in its employ any mem- 
- -bers of the union in arrears in payment 
i of union dues, any members of the 
% union in arrears in payment of union 

dues were “indispensable parties’’ de- 


A) 


the. 


SeN We, Bal Ms ; 
N.J.Ch. Where legal title to land had 


. 


been conveyed to a city, subject to cer- 


tain specific covenants, and a former 
decree of Chancery Court had declared 
city to be a trustee for the public and 
perpetually enjoined any violation of 
covenants contained in trust deed, and 
a bill of complaint alleged violations of 
such covenants by a joint action or 
conspiracy, city was an “indispensable 
party’’, to a suit to enjoin alleged and 
contemplated violations of the covenant. 
—Woulfe. v. Atlantic City Steel Pier 
Co., 20 A.2d 45, 129 N.J.Eq. 510. 

N.C. One who is in no sense a party 
to a covenant not to engage in a com- 
peting business cannot properly be 
enjoined from engaging in such busi- 
ness, but a stranger to the covenant 
may properly be enjoined from aiding 
the covenantor in violating his cove- 
nant or receiving any benefit there- 
from, and hence a_ stranger to the 
covenant may well be enjoined from, 
in conjunction with the covenantor, or 
with his assistance, conducting a busi- 
ness in competition with the cove- 
nantee.—Sineath y. Katzis, 12 S.H.2d 
671, 218 N.C. 740. 

Pa. Where two railroad ‘labor or- 
ganizations entered into an agreement 
between themselves regarding senior- 
ity rights, working conditions, ete., of 
certain employees who were  trans- 
ferred from roster of one railroad to 
roster of another railroad, fact that 


railroad to whose roster emloyees were 


transferred arranged employment of 
men affected in accordance with terms 
of agreement, as interpreted by the 
then bargaining agent of its employees, 
did not make railroad a third party to 
agreement, so as to entitle members 
of one of organizations to an injunc- 
tion restraining railroad from depriv- 
ing them of seniority rights claimed 
under the agreement.—Polanskey _ v. 
Monongahela Ry. Co., 19 A.2d 877, 342 
Pa. 188. 

_ Tex.Civ.App. An equity court has no 
power to compel an individual to un- 
do, set aside and make null what he 
has done in his official capacity.— 


Boyd v. Dillard, 151 S.W.2d 847, er- 


ror dismissed, judgment correct. 


Wash. Where insurance company 
purchased good will of another compa- 
ny and employed former owner of other 
company, and former owner thereafter 
terminated his services with purchaser 
and became associated with another in- 
surance company in same community, 
which company had sufficient informa- 
tion to put them on inquiry respecting 
relation between former owner and pur- 
chaser, purchaser was entitled to in- 
junction enjoining both former owner 
and his present employer from directly 
soliciting old customers of former own- 
er’s company, and to recover damages 
for loss sustained as result of such 
solicitations.—J. L. Cooper & Co. v. An- 
chor Securities Co., 113 P.2d 845. 
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D.C.Cal. The Superior Court of Cali- 
fornia is without jurisdiction to declare 
invalid an order of an executive officer 
of the United States, such as the Secre- 
tary of Agriculture, in a proceeding to 
which officer is not a party, especially 
when enforcement of a statute is:exclu- 
sively in officer’s hands, and an order 
of the officer cannot be declared invalid 
by the court indirectly by interdicts 
directed against subalterns who may 
have some duty to perform in conjunc- 
tion with orders issued by officer. Ag- 
ricultural Adjustment Act of 1933, § 
8c, as amended, 7 U.S.C.A. § 608c; Ag- 
ricultural Adjustment Act of 19338, as 
amended by Agricultural Marketing 
Agreement Act of 1937, 7 U.S.C.A. § 
601 et seq.—U. S. v. Western Fruit 
Growers, 34 F.Supp. 794. 

The action of acting and alternate 
members of growers’ advisory commit- 
tee and distribution committee in car- 
rying out an order issued by Secretary 
of Agriculture and provisions of Ag- 
ricultural Adjustment Act did not con- 
stitute “trespassing”? upon property of 


. Justment Act of 1988, § 376, 7 U.S 


ment Act of 19338, as amended by Agr 
cultural Marketing Agreement. Act 
1937, 1%, U.S-C-A. $601) et sequcmonian 


Growers, 34 F.Supp. 794. 

D.C.Tex. The 
ture is an “indispensable party” defend- 
ant in an action to enjoin members 
of county agricultural conservation 
sociation from exercising authority 
der provisions of the Agricultural . 
justment Act of 1938 relating to t 
production of cotton. * Agricultural . 


§ 1376.—Hawthorne ¥. Fisher, 33 
Supp. 891. ay 
§ 491 ee 
Ga. Where plaintiff, who claimed te 
own certain realty, brought an ace Dp 
against defendant for damages on ac 
count of trespass to the realty, an 
injunction, and defendant ad 
taking stone from the realty uni 
contract with a third person 
claimed to own the realty, and 
third person intervened, agreed t 
fend the action, and claimed the mo 
due from defendant, who paid the 1 
ey into the registry of the clerk, 
third person sought to enjoin pla 
from interfering with third pers 
possession, the intervention of thi: 
person coming in to defend the ac 
could be maintained on the pr 
that equity, having jurisdiction 
original action and of the parties, se 
to do complete justice. Code 1933. 
37-105.—Anderson y. Black, 13 S.H.. 
650, 191 Ga. 627. jad Detige 
_N.Y¥.Sup. In Public Service Comm 
sion’s proceeding to require telepho 
company to suspend telephone servi 
of hotel which refused to comply with 


Department of Public Service) v. Ne 
York Telephone Co., 21 N.Y.8.2d 40 
174 Mise. 517. i 

In Public Service Commission’s pr 
ceeding for summary relief against 
telephone company to require compar 
to suspend telephone service to hote 


which refused to comply with tariffg 
filed pursuant to commission’s order — 


fixing rates that hotels might charge 
guests for telephone service and to sus- 
pend telephone service of such hotels 
the court was authorized 


aside from statute, the power to ad 
such parties as might be affected as 
result of order in nature of mandamus 
or judgment of injunction, was inher 
ent. Public Service Law, § 103. 
People ex rel. Public Service Commi 
sion of New York (State Division, De- 


partment of Public Service) v. New 


York Telephone Co., 21 N.Y.S.2d 405, 
174 Mise. 517. : 


N.¥Y.Sup. Where many of corpora- 


tion’s maintenance employees were 
members of, or had applied for mem- 
bership in, transport workers’ union, 
of which corporation’s chauffeurs were 
members, and association of main- 
tenance employees entered into closed 
shop contract with corporation for sole 
purpose of escaping effect of possible 
determination by State Labor Rela- 
tions Board that such_employees were 
not appropriate collective bargaining 


unit, a “labor dispute’? was involved, _ 


and such union had sufficient interest 
in subject of association’s action for 
mandatory injunction, compelling dis- 
charge of maintenance employees who 
were members of union, to entitle it to 
be made party to action on its cross- 
motions. Labor Law, § 705}, 


A: § 511 et seq.—U. S. v. Western Fru: = 


Secretary of Agricul- 


« ¢ by statute. 
to join such other parties as the court ~ 
might deem necessary or proper aug ah 


ae 


Civil © 


, > ; 8 
. § 491 
Practice Act, § 193, subd. 3—Johnson 
; v. Bee Line, 28 N.Y.S.2d 18. 
}- N.Y.Sup. In suit by tenant and tele- 
phone company for injunction compel- 
‘ling landlord to permit installation 
of telephone wires for tenants, court 
refused to make telephone workers 
union or electrical workers’ union 
parties, though controversy arose out 
of jurisdictional dispute between such 
unions and threatened strike by elec- 
trical workers if landlord should per- 
- mit telephone workers to install wires. 
Civil Practice Act, § 193, subd. 1; § 
_ 876-a.—Bourianoff v. Metropolitan Life 
mans Co, 29° N.Y.S.2d 64. 
Where, because of jurisdictional dis- 
pute between electrical workers’ union 
and telephone workers’ union, _elec- 
trical workers threatened to strike and 
thus stop landlord’s construction proj- 
ect if telephone workers were permitted 
to install telephone wires, and landlord 
therefore refused to permit telephone 
workers to install wires, no cause of 
ection against either union was shown 
in favor of telephone company or ten- 
ints so as to warrant their being made 
parties to injunction suit against land- 
ord.—Bourianoff v. Metropolitan Life 
angen 29) N.Y:S.2d «54, 
_Pa.Super. Adjoining property own- 
ts who are or will be damaged by 
construction in violation of a zoning 
- ordinance have such a substantial in- 
terest in the enforcement of the zon- 
g restrictions as to make them 
roper parties” in a suit to compel 
servance of restrictions and for in- 


5 53 P.S. §§ 
3822 et seq., 


14 


5191 et seq., 6233.—De 


_ Bilasiis vy. Bartell, 18 A.2d 478, 143 Pa. 
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Mo.App. In suit by employees to re- 
rain city and others from revoking 
ployer’s plumbing license as threat- 
ened if employer employed such em- 
: ployees, the decree sought could not 
affect any legal right of journeymen 
umbers who are not parties to the 
suit, and where they sought to in- 
tervene merely to defeat employees’ 
suit and did not seek affirmative relief, 
they were not entitled to intervene. 
Mo.St.Ann. § 701, p. 910.—MeNellis v. 
ansas City, 143 wee 477. 


AL The statute prohibiting issu- 
ance. of a temporary injunction to re- 
_ strain enforcement of an ordinance ex- 
cept on a hearing after notice, does 
not contemplate an illegal activity or 

attempt to authorize a municipality to 


activities in question were but rational 
attempts to enforce an ordinance. Code 
1928, § 8312(1).—Ex parte Connor, 198 
So. 850, 240 Ala. 327. 

The sfatute prohibiting issuance of a 
temporary injunction to restrain en- 
forcement of an ordinance except upon 
a hearing after notice, does not require 
- notice to restrain the municipality from 
committing unlawful acts thereunder. 
Code 1928, § 8312(1).—Ex parte Con- 
nor, 198 So. 850, 240 Ala. 327. 

Under statute prohibiting issuance of 
a temporary injunction to restrain en- 
- forcement of an ordinance except on a 

hearing and after notice, notice of an 

application for a temporary injunction 
against municipality is necessary where 
it is sought to enjoin enforcement of 
an ordinance, but notice is not required 
by statute where it is sought to enjoin 
an alleged improper manner of enforc- 

ing its ordinance. Code 1928, § 8312 
Ve (1).—Ex parte Connor, 198 So. 850, 240 
fee Ala. 327, 

¥ Mich. Where defendant in injunc- 

‘ - tion suit appeared specially and only 
“a for the purpose of motion to dismiss 
complaint, allegations.of motion in ac- 
cord with or in amplification of alle- 

gations in the bill of complaint did 

‘not have the effect of changing the 

; special appearance into a “general ap- 

, pearance”’.—Kisner vy. Williams, 298 

f N.W. 507, 298 Mich. 215. 

Tex.Civ.App. The issuance of a tem- 
porary injunction without notice is not 
favored by Texas courts, and a press- 


INJUNCTIONS © 
ing necessity and imminent injury 
clearly appear and if a temporary 
straining order will suffice, a temporary 
injunction should not issue.—Plocek v. 
Welhausen, 144 S.W.2d 631. 

In suit to restrain commissioners’ 
court from putting into effect orders 
appointing certain persons as election 
officials and changing precinct voting 
place on ground that orders were void 
because in violation of statutes, refusal 
to grant a temporary injunction upon 
plaintiffs’ verified petition without no- 
tice of application for temporary in- 
junction being given to defendants was 
not an abuse of discretion, where there 
were no allegations that, orders were 
result of fraud or an abuse of discre- 
tion by commissioners’ court. |Vernon’s 
Ann.Civ.St. arts. 2932, 2933, 2937.— 
Plocek v. Welhausen, 144 S.W.2d 631. 

Where, for all practical purposes, a 
temporary injunction would have been 
tantamount to a permanent injunction, 
refusal to grant a temporary injunction 
upon plaintiffs’ verified petition with- 
out notice having been first given to 
defendants was not error.—Plocek vy. 
Welhausen, 144 S.W.2d 631. 

Tex.Civ.App. To support ex parte 
mandatory injunction, petition gener- 
ally must allege state of facts suffi- 
cient to show, not only that irreparable 
injury will result pending hearing on 
merits, but that delay incident to no- 
tice and hearing of application for tem- 
porary injunction will work irreparable 
injury to plaintiff—McMurrey Refining 
Co. v. State, 149 S.W.2d 276, error re- 
fused. 

‘Where 


temporary injunction is 


‘sought without hearing, petition must 


state facts showing immediate and 
pressing necessity for dispensing with 
previous notice and hearing, especially 
if mandatory writ be sought.—McMur- 
rey Refining Co. v. State, 149 S.W.2d 
276, error refused. 
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Il.App. Under statute authorizing 
injunction without notice only where 
a complaint or accompanying affidavit 
shows that plaintiff’s rights will other- 
wise be unduly prejudiced, complaint 
stating that notice of milk distributor’s 
application to enjoin storekeeper from 
purchasing dairy products from any 
one other than distributor, with whom 
storekeeper had entered into exclusive 
purchasing agreement, would unduly 
and prejudicially delay hearing, did 
not authorize preliminary injunction, 
without notice, for failure to allege 
facts showing prejudice. Smith-Hurd 
Stats. ec. 69, § 3—Wagner v. Okner, 29 
N.H.2d 385, 306 Tll.App.. 601. 

In proceeding for preliminary in- 
junction without notice, court should 
consider merits of case as alleged in 
complaint or affidavit. Smith-Hurd 
Stats. ce. 69, § 3—Wagner v. Okner, 29 
N.B.2d 385, 306 Ill.App. 601. 


§ 505. 

Cal.App. A temporary injunction has 
served its purpose when, after a trial 
on the merits, a permanent injunction 
is issued, and ordinarily a bond is re- 
quired only on the issuance of a tem- 
porary injunction, and none can be re- 
quired on the issuance of a permanent 
injunction. Code Civ.Proec. § 529.— 
Shahen v. Superior Court of San Ber- 
nardino County, 115 P.2d 516. 

Ilil.App. An order directing the issu- 
ance of, an injunction was improvident- 
ly entered where no bond was required, 
or the giving of a bond excused, in 
view of section of the injunction act 
requiring that before a temporary in- 
junction shall issue the movant shall 
give a bond. Smith-Hurd Stats. ¢. 69, 
§ 9.—Stankiewicz v. Irvine, 35 N.B.2d 
433, 310 Il).App. 673. 


§ 506 

Mich, The statutory requirement of 
a bond for a preliminary injunction to 
restrain enforcement of a judgment igs 
“mandatory” except in cases of actual 
fraud, and hence where bill to enjoin 
enforcement of judgment did not al- 
lege fraud, and plaintiff did not file 
bond, temporary restraining order was 
improperly _ issued, notwithstanding 
that the judgment had allegedly been 
discharged in bankruptcy. Comp. 


64 


§ 528 heey 


¢ ie J Pe ae tues 
Cal.App. To justify restraining of 


id Geo 
q i, 


prosecution of an action pending in a © 


court, the pleading seeking such relief 
should be clear and certain.—Hilton v. 
Reed, 116 P.2d 98. 

Ga. Petition alleging that shares of 
plaintiff had been placed in escrow with 
a person to be held as pledge for re- 
turn of assets if plaintiff did not agree 
to exchange of such shares for such as- 
sets, that plaintiff notified all parties 
of decision not to consummate ex- 
change and tendered what it had re- 


ceived, and demanded return of shares — 


which had been unlawfully issued to 


knowledge of defendants who were in- . 


solvent and intended to transfer shares 
to third persons, stated a cause of ac- 
tion for an injunction and temporary 
restraining order against such trans- 
fer, and court was authorized to im- 
pound the stock pending litigation and 
to appoint a receiver for that limited 
purpose. Ga.Code Ann., §§ 22-1903, 22- 


1904, 22-1907, 22-1908.—Fulton Land | 


bos vy. Armor Insulating Co., 15 S.H.2d 
848. 

La.App. pe ee by administrator, 
which allege that successions ha 
ownership and possession of property 
which were disturbed by police jury, 
disclosed a right and cause of action 
for injunction under statute. Code 
Prac. art. 298.—Bonnabel vy. Police 
Rae for Parish of Jefferson, 3 So.2d 


Mo. An injunction should be grant- 
ed neither by county court nor circuit 
court until petition has been filed in 
circuit court. Rey.St.1939, §§ 1661- 
1663, Mo.St.Ann, §§ 1497-1499, pp. 1657, 
1658.—State ex rel. Association for 
Convalescent Crippled Children vy. Cor- 
neli, 152 8 

N.Y. In action to enjoin musicians’ 
union from refusing to render services 
at functions participated in by mem- 
bers of opera and concert artists’ guild 
unless they become members of defend- 
ant union, the complaint, which did not 
reveal on its face that defendant’s pur- 
pose was lawful labor objective and 
alleged that no part of plaintiff guild’s 
membership could be represented by 
defendant in respect to any labor pol- 
icy, was sufficient, as controversy was 
not ‘labor dispute’. © Civil Practice 
Act, § 876-a.—American Guild of Musi- 
cal Artists v. Petrillo, 36 N.H.2d 123, 
286 “N.Y. 226, reversing 24 N.Y.S.2d 
854, 261 App.Div. 272. 

_Pa.Com.Pl. The plaintiff, who is a 
citizen and taxpayer of the United 
States and of the Commonwealth and 
who is the holder of a restaurant liquor 
license and president, of the Phila. Re- 
tail Liquor Dealers Ass’n., filed a bill of 
complaint to enjoin the Pennsylvania 
Liquor Control Board from enforcing 
the Liquor Control Act of 1933, P.L. 13, 
as reenacted and amended, 47 P.S. 
§ 744—1 et seq., and regulations of the 
Board adopted pursuant thereto, and 
certain provisions of the Beverage Li- 
cense Law of 1933, P.L. 252, as reen- 
acted and amended, 47 P.S. 84 et 
seq., in so far as they prohibit the fol- 
lowing: the sale of liquor, malt and 
brewed beverages in the opened bottle 
at retail, the sale of liquor, malt and 
brewed beverages by the unopened 
bottle or container for consumption 
off the premises of the licensee, and the 
purchase or receipt of any malt or 
rewed beverages for cash by the li- 
censee; the plaintiff also objected to 
the sale of liquor by specially reduc- 
ing list prices on the sale of certain 
brands thereof, and the sale of liquor 
and malt or brewed beverages at a 
profit in excess of the profit reason- 
ably necessary to equip, maintain, op- 
erate and man efficiently the state liq- 
uor stores, and to enforce the Penn- 
sylvania Liquor Control Act. Held, on 
preliminary objections, (1) that the bill 
is not defective as being multifarious 
or insufficient, (2) that the appellate 
courts have decided the fundamental 
questions raised in the bill, against the 
contention of the plaintiff, and (3) 
that the bill must be dismissed.—Crane 
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other employees thereof on ground that 


Labor Relations Board’s order, direct- 
_-ing bus company to cease aud desist 
from recognizing such union as exclu- 


a 
- sive collective bargaining representative 


of such employees until certified as such 
by Board, was insufficient as showing 

on its face that trial court had no juris- 
. diction because construction of National 

Labor Relations Act was involved and 
failing to show compliance with federal 
act concerning injunctions in labor 
eases. National Labor Relations Act, 
§§ 9, 10(c), 29 U.S.C.A. §§ 159, 160 
(c); 29 U.S.C.A. § 101.—Amalgamated 
Ass'n of Street Electric Railway & Mo- 
tor Coach Employees of America, Divi- 
sion 1142, v. McDowell, 150 S.W.2d 866. 
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In suit to enjoin adminis- 


D.C.La. : 
trator, regional director, and acting 
supervising inspector of Wage and 


Hour Division of Department of Labor 
from issuing subpoenas in proceeding 
to force. complainant to conform with 
ir Labor Standards Act, the com- 
 plaint, not alleging threatened _immedi- 
ate irreparable damage and injury, nor 
satisfactorily setting up absence of 
complete adequate remedy at law. to 
- protect complainant’s property against 


_ administrator’s alleged unwarranted at- 


tempt to assert jurisdiction over it, is 
‘insufficient. 29 U.S.C.A. § 201 et seq. 
New Orleans Private Patrol Service 


vy. Fleming, 33 F.Supp. 856. 
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 p.C.Tex. Bill to enjoin members of 
county agricultural conservation asso- 
ciation from exercising authority under 
provisions of the Agricultural Adjust- 
ment Act of 1938 relating to the pro- 
duction of cotton was lacking in equity 
in absence of. allegation of entry with- 
out consent on property of complain- 
ants. Agricultural Adjustment Act of 
1938, §§ 344(d), 374, 7 U.S.C.A. §§ 1344 
, 1374.—Hawthorne v. Fisher, 33 F. 
Supp. 891. 
Cal. The complaint for an injunc- 


P - tion which alleges only general conclu- 
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sions, not warranted by any pleading 
of facts, does not state a cause of action 
to enjoin the acts complained of.—E. 
H. Renzel Co. y. Warehousemen’s Union 
Pie, A 38=44, 106 Pi2d 1; prior opin- 
ion 89 P.2d 485. 

Cal. The rule that drastic sanctions 
of ‘equity may not be invoked without 
detailed showing of specific facts jus- 
tifying such relief applies to suits for 
injunctions in labor controversies.—Mc- 
Kay v. Retail Automobile Salesmen’s 
Local Union No. 1067, 106 P.2d_ 373, 
prior opinions, 89 P.2d 426, and 90 P. 
2d°113. 


Cal. Complaint, allegin that ice 
manufacturers had induced one who, 
upon sale of: ice business, had agreed 
not to sell ice in certain territory, to 
violate his contract in order that ice 
manufacturers might sell such person 
ice, stated a cause of action as against 
ice manufacturer for an injunction on 
ground of inadequacy of damages.— 
menial Ice Co. v. Rossier, 112 P.2d 


Conn. Where complaint in suit to 
restrain defendants from transacting 
any water business within territorial 
limits of plaintiff's charter did not 
show whether the defendants were 
supplying water individually or in 
some joint capacity or the source of 
supply and the means of distribution, 
the complaint was demurrable.—Me- 
chaniesville Supply Co. v. Langevin, 18 
A.2d 708, 127 Conn. 627. 

Ga. In suit to enjoin defendant from 
eultivating, selling, or cutting timber on 
tract to which plaintiff allegedly held 
title by adverse possession, petition, 
alleging merely that defendant had gone 
on the land and erected a fence by per- 
mission of plaintiffs and had sinee de- 
nied plaintiffs the right to use the land 
eut off by the fence, did not state a 


"42 C.J. ANNO.—174 


wages and employment of plaintiff and 


such contract would violate National © 


Teparable damage. 


>d to cultivate the land, 
ber, or that defendant was insolvent, 
or that any fact existed showing ir- 
Code 19338, § 55- 
104.—Slaughter y. Land, 9 S.H.2d 754. 
190 Ga. 491. ; 
Ga. In suit to enjoin city from en- 
forcing ordinance requiring owners or 
operators of taxicabs or automobiles for 
hire within city to indicate on each 
side of vehicle whether it is to serve 
white or colored passengers, and that 
no operator shall carry white and col- 
ored passengers in the same vehicle but 
shall serve one race exclusive of the 
other, allegations that plaintiffs were 
colored and operated taxicabs, that 
enforcement of ordinance would deprive 
them of a clientele, causing financial 
loss, that ordinance denied them civil 
rights, that it violated the State and 
Federal Constitutions, and that if they 
should violate ordinance, they would be 
fined or imprisoned, were insufficient 
to take case out of general rule that 
injunctions will not issue to restrain 
criminal prosecutions.—Bunn vy.” City 

of Atlanta, 11 S.H.2d 194. 
Ga. In suit to enjoin alleged inter- 


- ference with possession of certain prop- 


erty and for other relief, petition al- 
leging that plaintiff acquired the prop- 
erty by gift from grandparents in ex- 
change for care and services, and that 
one claiming by purchase from plain- 
tiff’s mother after grandparent’s death 
was interfering with plaintiff’s posses- 
sion, stated a cause of action against 
such purchaser.—Duggar v. Quarter- 
man, 12 S.H.2d 302, 191 Ga.’ 314. 

Ga. A petition for injunction against 
several persons to prevent them from 
allowing stock to run at large in viola- 
tion of stock law adopted by election 
was not ‘multifarious’, did not con- 
tain “misjoinder’”’ of parties defendant, 
and was not demurrable on ground of 
adequate remedy at law, but was main- 
tainable to avoid multiplicity of actions. 
Code 19383, §§ 37-1007, 62-501.—Kimsey 
v. Mickel, 12 S.W.2d 567, 191 Ga. 158. 

Ga. A petition, alleging that peti- 
tioner had been refused permission to 
eonstruct on petitioner’s property a 
building solely by virtue of applica- 
tion of a provision in zoning ordi- 
nance, stated a cause for equitable re- 
lief to enjoin alleged acts of city not- 
withstanding petition did not attack 
validity of zoning ordinance by reason 
of failure of city to provide a board 
of zoning appeals but only set up 
such omission as constituting a reason 
for equitable relief. Code 1933, § 55- 
102.—Butler vy. City of Dublin, 13 S.E. 
2d 362, 191 Ga. 551. 


Ga. A petition which alleged that- 
petitioner’s agent had been summoned 
to appear before city recorder to an- 
swer charge of violation of building 
ordinances, and which did not allege 
that charge related to any infringe- 
ment of zoning laws, did not justify an 
equitable proceeding to attack the zon- 
ing laws irrespective of whether pe- 
titioner would be entitled to proceed 
in equity to test validity of zoning 
laws or would be relegated to making 
defense in recorder’s court. Code 1933, 
§ 55-102.—Butler v. City of Dublin, 13 
$.H.2d 362, 191 Ga. 551. 

A petition by property owner for an 
injunction against city in so far'as it 
sought to attack application of zon- 
ing laws to petitioner’s property did 
not state a cause of action good 
against general demurrer, where peti- 
tion failed to show by averments of 
fact that zoning commissioners or oth- 
er officers of the city were proceeding 
arbitrarily or unreasonably with re- 
spect to such property in connection 
with general plan of zoning. Laws 
1937, p. 1783, § 20.—Butler v. City of 
Dublin, 18 S.H.2d 362, 191 Ga. 551. 

Ga, A petition for injunction 
against prosecution under zoning or- 
dinance was demurrable because of 
failure to show grounds for equitable 
relief, where only injury claimed was 
possible fine or imprisonment of one 
of petitioners, and it was not as- 


es 
“ee 
_ to petitioners or their property 


erted or contended that erimina 
jon would or could cause 


which they had no adequate re 

law. Code 1933, § 65-102.—City < 

Atlanta v. Miller, 18 S.H.2d 814, 19 
ee 0 


Ga. 767. 
In county tax ecollector’s suit 


Ga. 
enjoin county commissioners from p 
ceeding further under citation of pla 
tiff to account for sums received 
commissions and fees, question whet. 
er so much of statute as provi 
for conclusive determination of ¢ 
tor’s liability by county board of com-— 
missioners is too vague and indefinite 
to be enforceable held embraced with- 
in petition or at_ least within gener. 
insistence that plaintiffs had no a 
quate remedy at law. Laws 193 


7, § 9(e).—Bibb County v. Win 
14 §$.H.2d 108, 191 Ga. 860. ; 
Ill.App. In suit by taxpaye 


ing into a contract with higher b 
it was not sufficient to overcome 
sumption that action of city counci 
awarding the bid was lawful and regu- 
lar by an allegation that bid was no! 
awarded to lowest bidder. Smith-M 
Stats. ¢. 24, § 319.—Panozzo v. City 
Becton 28 N.H.2d 748, 306. 


_Miss. Equity did not have juris 
tion to grant mandatory injunctio 
county against State Highway Co 
sion, on ground that adequate re 
by mandamus was unavailable b 
attorney general was required b \ 
to represent State Highway Commis 
sion in suits brought against it a 
hence could not represent coun 
Esaetmenss preva in absence of 
egation at request was ever made > 
that attorney general or omy BORE 
attorney permit use of his) nam 
mandamus proceeding or that such 
quest would have avai 
Code 1930, § 2348—Madison County 
Mississippi State Highway Commission, 
198 So. 284. Ps ae 
Miss. A bill by county seeking 
datory injunction to compel State H 
way Commission to appraise pavement 
on certain sections of two highways 
and to pay county therefor, as provide 
by statute requiring such appraisal and — 
payment whenever highway construc- 
tion program reaches the point where — 
any paved highway or section there : 
built prior to enactment of statute at 
local expense would have been regular- 
ly constructed as pat of such progra 
was insufficient in absence of allega 
tion that the sections of highway we 
already built at time of enactment 
such statute. Code 1930, §§ 5008, 500 
—Madison County v. Mississippi Stat 
BiehNey Commission, 198 So. 284. _ 
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membership in association yet that bus — 
company was formed in bad faith and 
for purpose of vesting member with 
right to operate bus as an owner al- i 
though his stockholdings in bus com- 
pany were purely nominal and without 
any valuable consideration being paid 
therefor, corporate organization was — 
not entitled to an inspection of books 
of bus company or to restrain bus op- — 
erations by bus company.—Central Bus 
Operators v. Central Avenue Bus Own- 
ers Ass’n, 15 A.2d 608, 128 N.J.q. 
LUT, -atirming’ 11) Al2d 732.) 12g Neds 
Hq. 144. , 

N.Y.App.Div. In action to restrain 
enforcement of police regulations, where 
nature of the case made it difficult to 
plead facts in detail, complaint held 
sufficient to state a cause of action, as 
against contention that complaint with 
regard to invalidity of regulations con- 
sisted merely of general allegations 
characterizing the regulations as arbi- 
trary, discriminatory, and void.—Wein- 
er v. Valentine, 23 N.Y.S.2d 866, aflfirm- 
ing 17 N.Y.S.2d 355. 

N.Y.App.Div. A complaint alleging 
that certain defendants agreed not to 
violate or question validity of village 


SSS Gs Sees hasta ts 


_ building zone ordinance, and that oth- » 

er defendants had knowledge of the 
‘ agreements, and that corporate de- 
--- fendant was controlled and dominated 
by individual defendants, stated cause 
of action warranting injunctive relief 
to compel performance of such agree- 
ments.—Kelley v. Levitt & Sons, 28 N. 
WiS.2d 175, 262 App.Div, 92, reargu- 
ment denied 29 N.Y.S.2d 726, 262 App. 
Div. 891. , 
_ Pa.Quar.Sess. Where Public Service 
Commission has decreed abandonment 
of a highway and has ordered barriers 
. to be erected by a railroad company to 
‘prevent crossing on the route of the 
abandoned highway and said railroad 
has since such abandonment of said 
crossing been in exclusive possession 
and defendant’s agents and employes 
have repeatedly trespassed over said 
_ property, there is interference with the 
- order of the Public Service Commission 
(answer admitting that the commission 
had made such order but that com- 


et 


face of such bill equity has jurisdiction 

of the complaint and power to grant 

elief by injunction. While it does not 
appear in bill or answer or testimony, 

t may be presumed that under the pro- 
isions of Act 1913, P.L. 1374, 66 P.S. 

§ 1 et seq., owner of adjacent property 

thad due notice of the order of the Pub- 
lic Service Commission and was charged 

with such notice——Central R. Co. of 

New Jersey v. Hoover, 34 Luz.L.Reg. 
meeedneps Ls, 
&AI. In suit to restrain breach of 
contract for sale of petroleum prod- 

acts, complaint which, read as a whole, 

did not set forth /that buyer bound 

himself to purchase any products from 

_ seller or to permit seller to maintain 

gasoline pumps for any definite period 

on the buyer’s premises and did: not 
set forth any facts showing that main- 

UNG tenance of such pumps was of substan- 

tial benefit to ,seller or that seller 

would suffer any substantial loss ff he 

was compelled to remove pumps, did 

not warrant the granting of injunc- 

‘tion restraining breach of the con- 

tract or the granting of other equitable 

relief under -prayer for general relief. 

—Drew vy. Socony-Vacuum Oil Co., 18 

 A2d 340. — 

8.0. Allegation that city did not in- 
ee to demolish*or abolish existing 
slams as contemplated by slum clear- 

‘anee project was a ‘‘conclusion” which 
would not warrant enjoining local hous- 

- ing authority from functioning, where 

the allegation was unsupported by any 

allegations of fact, since the court 
would assume that public officers would 

- -perform their duties. Act March 19, 

belde4, 38 St. at Large, p. 1368, as 

- amended.—Woodworth v. Gallman, 10 

Msie.2d 316, 195 S.C. 157. 

ane Tex.Civ.App. A petition alleging a 

water improvement district’s owner- 

ship of land adjacent and contiguous 
to certain reservoir project, and alleg- 
ing the adoption of regulations con- 
cerning residents, boating and camping 
and all other recreational and business 
privileges at the reservoir, and its land 
around its reservoir, and alleging tres- 
passes by defendant by conducting a 
boating and fishing business without 
required permits and causing irrepar- 
cable damage, and alleging the threat- 
ened use of violence toward district 
officers to prevent erection of fence 
upon its property, to prevent the in- 
jury, was sufficient as against a ‘gen- 
eral demurrer. Vernon’s Ann.Civ.St. 
art. 7652a, subd. 1.—Roberson y. Red 
Bluff Water Power Control Dist., 142 
S.W.2d 248. 

Tex.Civ.App. Where facts which 
would defeat relator’s right to writs 
of injunction and mandamus should 

_ have been anticipated by relator, such 

m° facts should have been negatived by al- 
: legations in relator’s petition.—Sartin 

y. Hudson, 148 S.W.2d 817, 
§ 534 
Wyo. Where actions to enjoin cer- 
m! tain payments were brought against 
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the Board of County Commissioners of 
Natrona County and certain indivi Ss 
as commissioners and there was no al- 


legation showing that the officials as 


individuals had personal interest in the 
actions so that it could be said that 
actions were against them individually, 
commissioners had authority, 
fusal of county attorney to defend, to 
engage private attorneys to defend ac- 
tions and to pay the attorneys by 
warrants drawn on county, notwith- 
standing assertion in pleadings that 
county was not sued, since such allega- 
tion was merely a conclusion. Rev.St. 
1931, §§ 29-306, 30-402.—Board: of 
Com’rs of Natrona County v. Casper 
Nat. Bank, 105 P.2d 578, 130 A.L.R. 
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Cal. Facts concerning irreparable 
injury which, it is asserted, will re- 
sult to complainant unless. protection 
is extended to him, must be pleaded 
in order that court can consider wheth- 
er his apprehensions are well founded, 
and a mere allegation that such injury 
will result is not sufficient.—H. H. Ren- 
zel Co. v. Warehousemen’s Union I. 
L. A. 38-44, 106 P.2d 1, prior opinion 
89 P.2d 435. 

Cal. In employees’ suit to enjoin la- 
bor unions from interfering with plain- 
tiffs’ employment relations, averments 
of complaint that plaintiffs had organ- 
ized and designated three of their num- 
ber as committee to bargain with em- 
ployer in accordance with National La- 
bor Relations Act and that employer 
recognized such committee as em- 
ployees’ bargaining agent did not suffi- 
ciently show that plaintiffs had organ- 
ized bona fide independent labor union, 
in absence of showing in complaint 
that National Labor Relations Board 
certified plaintiffs’ organization as bar- 
gaining agent or that employer was 
engaged in interstate commerce. Na- 
tional Labor Relations Act, 29 U.S.C.A. 
§ 151 et seq.—McKay v. Retail Automo- 
bile Salesmen’s Local Union No. 1067, 
106 P.2d 873, prior opinions, 89 P.2d 
426 and 90 P.2d>113. 


In employees’ suit to enjoin labor 
unions from interfering with plaintiffs’ 
employment relations, allegation of 
complaint that plaintiffs formed labor 
organization in accordance with Nation- 
al Labor Relations Act was mere legal 
conclusion, National Labor Relations 
Act, 29 U.S.C.A. § 151 et seq.crMcKay 
v. Retail Automobile Salesmen’s Local 
Union No. 1067, 106 P.2d 3873, prior 
opinions, 89 P.2d 426 and 90 P.2d 1138. 


Ga. In suit to enjoin prosecution of 
plaintiff for violation of ordinance levy- 
ing a business license on beauticians 
and creating a board vested with power 
to fix minimum prices to be charged, 
petition alleging that charges had been 
made against plaintiff for operating a 
beauty shop without paying license fee, 
that chief of police threatened to make 
a new case against plaintiff for every 
day that he operated without a license, 
and that portion of ordinance levying 
license was unconstitutional, was in- 
sufficient to take the case out of the 
general rule that injunctions will not 
issue to restrain criminal prosecutions. 
Code 19338, § 55-102.—Ray v. City of 
Dalton, 11 S.H.2d 193. 

Ky. A petition to enjoin city of 
Louisville from enforcing ordinance 
prohibiting operation of sound—trucks 
was demurrable even if ordinance were 
inapplicable or invalid where plaintiff’s 
private business conducted exclusively 
upon streets and public ways of city 
without its consent and in defiance of 
prior ordinance, constituted an unlaw- 
ful appropriation of city’s streets. Ky. 
St. §§ 2742, 2783, 2832 et seq.—Mau- 
pin v. City of Louisville, 144 S.W.2d 
237, +284 Ky 195. 

R.I. Where state college - president 
sought to enjoin unlawful interference 
by college board of trustees with hig 
contract of employment as president, 
the complaint should ‘have specifically 
alleged the contract relied upon, set- 
ting out its terms and conditions.— 
Bressler v. Board of Trustees of State 
Colleges, 21 A.2d 559, 

A complaint, which alleged that 


on, Le-\ 


'Yequire an answer on the theory that 
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president, was too vague and indefinite 
to warrant an inference of the exist- 
ence of a contract of employment be- 
tween board and president, so as to 
warrant an injunction against inter- 
ference by board with such contract. 
—Bressler v. Board of ‘Trustees of 
State Colleges, 21 A.2d 559. 

In suit by state college president to 
enjoin college board of trustees from 
interfering with him in his position 


as president, a complaint, which failed ° 


to allege that complainant legally held 
the office of president or that he had 
been duly appointed thereto and that 
such appointment had not legally ex- 
pired, was too vague and indefinite to 


equity will enjoin interference with a 
man’s business pursuits or unlawful 
interference with contract rights.— 
Bressler'v. Board of Trustees of State 
Colleges, 21 A.2d 559. j 
In state college president’s suit to 
restrain college board of trustees from 
interfering with him in his office as 
president, complaint did not disclose 
that interposition of equity was war- 
ranted in order to avoid a multiplicity 
of suits, since whether complainant 
was entitled to continue in his of- 
fice as president of the college could 
readily be decided by proper preceed- 
ing at law.—Bressler v. Board of Trus- 
tees of State Colleges, 21 A.2d 559. 
Tex.Civ.App. In suit to _ restrain 
chairman of county Democratic execu- 
tive committee from certifying to coun- 
ty clerk the name of one other than 
relator as Democratic nominee for of- 
fice of county judge, and for manda- 


mus directing chairman to certify rela- — 


tor’s name to clerk as nominee, a pe- 
tition alleging that relator was elected 
Democratic nominee as result of re- 
ceiving a plurality of votes cast at first 
primary election, but failing to nega- 
tive existence of facts which relator 
should have anticipated and which 
would defeat relator’s right to request- 
ed relief did not state a cause of action. 
Vernon’s Ann.Ciy.St. arts. 3106, 3108, 
3116, 3117, 3125.—Sartin v. Hudson, 
143 S.W.2d 817. 


C.C.A.Ok1. 
law enforcing officers of city had con- 
strued ordinance against profane or 
blasphemous utterances or emblems to 
apply to the peaceable dissemination 
by Jehovah’s Witnesses of their re- 
ligious beliefs and had arrested and 
threatened witnesses for peaceable: dis- 
semination stated cause for injunc- 
tive relief. U.S.C.A.Const. Amend: 14, 
Senne v. Oklahoma City, 120 F. 


C.C.A.Pa. An amended complaint by 
owners of property in rezoned area 
against city of Pittsburgh and certain 


st. 
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A complaint alleging that 


officers thereof, alleging that amended 


Pittsburgh zoning ordinance permit- 
ting apartment house construction, se- 
lected one block out of a larger area, 
that amendment had an instigator, and 
that there had been no change in con- 
ditions between original ordinance and 
amendment, stated a cause of action 
for injunctive relief based on alleged 
deprivation of property without “due 
process of law,” and entitled property 
owners to a hearing on the merits. 53 
P.S. § 10726 et seq—Wilcox v. City of 
Pittsburgh, 121 F.2d 835. 


Cal. By words “compel” and ‘co- 
erce’’ in complaint, alleging that de- 


fendant labor union’s members an- 
nounced their intention to maintain 
picket around plaintiffs’ employer’s 


place of business until such employer 
“compels” plaintiffs to join union and 
that defendants conspired to carry out 
boycott and picket and to “coerce” and 
penalize any members violating either, 
merely charged that compulsion or co- 
ercion, though peaceful was unlawful, 
which was only a conclusion.—McKay 
v. Retail Automobile Salesmen’s Local 


Union No. 1067, 106 P.2d 8738, prior ~ 


opinions, 89 P.2d 426, and 90 P.2d 113. 


esa 


_ tion against 


In nonunion employees’ suit against 
employer and labor unions for %njunc- 
tion against interference with plaintiffs’ 
employment relations by picketing, 
boycotting, etc., the complaint, alleging 
no threats of violence, stated no cause 
of action.—McKay v. Retail Automobile 
Salesmen’s Local Union No. 1067, 106 
P.2d 373, prior opinions, 89 P.2d 426, 
and 90 P.2d 113. 

In nonunion employees’ suit against 
employer and labor unions for injunc- 
interference with plain- 
tiffs’ employment relations by picket- 
ing, boycotting, etc., allegations of com- 
plaint that unions were Gonspiring to 
fine, coerce, and penalize any of their 
members violating either boycott or 
picket meant no more than that such 
members, by contract and pledge, 
bound themselves to join in any uni- 
fied action affecting their interests, in 
which there is no more ‘“‘coercion”’ than 
in compelling performance of any con- 
tract—McKay vy. Retail Automobile 
Salesmen’s Local Union No. 1067, 106 
P.2d 3873, prior opinions, 89 P.2d 426, 
and 90 P.2d 1138. 

In nonunion employees’ suit to en- 
join labor unions from interfering with 
plaintiffs’ employment relations, allega- 
tions of complaint that defendants con- 
spired to cause damage to plaintiffs 
and their employer, who sought no re- 
lief and was alleged in complaint to 
intend to\discharge plaintiffs, if they 
did not join union, unless defendants 
were restrained, stated no cause of ac- 
tion for threatened damage to employ- 
er or for damage to plaintiffs by loss 
of their jobs or absolute denial of their 
right to work.—McKay v. Retail Auto- 
mobile Salesmen’s Local Union No. 
1067, 106 P.2d 3873, prior opinions, 89 
P.2d 426, and 90 P.2d 113. 

Ga. A petition showing that plain- 
tiff was sole and exclusive owner of 
grass plot between sidewalk and curb- 
ing and of trees growing thereon, that 
defendant city and its named officials 
without authority of law had invaded 
plaintiff's right to free use and full 
enjoyment of such property, and had 
threatened continuation of such unlaw- 
ful invasion, which had and would 
deprive petitioner of his right to im- 
prove and. beautify property belong- 
ing to him, stated cause of action as 
against demurrer.—City of Albany jy. 
Lippitt, 13 S.H.2d 807, 191 Ga. 756. 

Allegations of threats of illegal crim- 
inal prosecution of plaintiff's em- 
ployees, resulting in depriving him of 
right to engage employees’ services for 
improvement of his property, stated 
injury for which there was no “ade- 
quate remedy at law’, and, although 
prayer was to enjoin further prosecu- 
tion of pending eriminal ‘case against 
employees and further threats of fu- 
ture prosecution of such employees, pe- 
tition was not barred by general rule 
that equity will not enjoin criminal 
prosecution. Code 1933, § 55-102.— 
City of Albany v. Lippitt, 13 S.H.2d 
807, 191 Ga. 756. 

Ga. A ‘petition by a manufacturers’ 
broker to enjoin the commissioner of 
agriculture from interfering with 
plaintiff in his’ attempt to build up a 
wholesale business in the sale of a 
certain product consisting of evaporat- 
ed skimmed milk, coconut oil, etc., and 
alleging that plaintiff had on hand- a 
quantity of the product worth about 
$500 and that, if sold, the commission- 
er would prosecute him under the stat- 
ute prohibiting the sale of evaporated 
milk, ete., was demurrable, especially 
where no prosecution was shown to be 
imminent. Code 1933, §§ 42-511, 42- 
603, 42-9918, 55-102.—Cox y. Linder, 
14 $.H.2d 93, 191 Ga. 790. 

Ky. In suit to compel State Tax 
Commission to make reassessment of 
distilled spirits, allegation that com- 
mission had before it uncontroverted 
evidence showing that the fair cash 
value of whisky covered by the reports 
for-the year 1938 at a price it would 
bring at a voluntary sale was in excess 
of amount assessed, in the absence of 
evidence which was before the commis- 
sion, was pleader’s “conclusion” as to 
the nature and purport of the evidence. 
Ky.St. §§ 4105, 4107, 4114i-11.—City of 
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INJUNCTIONS 


Louisville v. Martin, 144 S.W.2d 1034, 
284 Ky. 490. 

Mass. Allegations that contract be- 
tween labor union and employer, pro- 
viding for closed shop, was part of a 
general plan whereby union or its af- 
filiates chad obtained a control and 
monopoly! over labor market and had 
resulted in an unlawful monopoly ‘and 
illegal restraint of trade, without al- 
leging particular facts supporting such 
general allegations, did not sufficiently 
set forth any wrongful conduct on the 
part of union members or officials nor 
state facts warranting an injunction 
against enforcement of contract by 
union.—Walter v. McCarvel, 34 N.EH.2d 
677, 309 Mass. 260 

Allegations in suit for injunction 
that notwithstanding illegality of a 
contract between union and employer, 
providing for a closed shop, union had 
maliciously coerced employer into dis- 
charging plaintiff, who was not a mem- 
ber of union, did not disclose violation 
of any legal duty owed by union of- 
ficials to plaintiff, where bill as a 
whole failed to set out facts showing 
that contract was ‘illegal.—Walter v. 
McCarvel, 34 N.W.2d 677, 309 Mass. 260. 

Mich. In suit by manufacturer to 
enjoin enforcement of act penalizing 
discrimination in wage rates between 
men and women under specified condi- 
tions where bill of complaint alleged 
that manufacturer was threatened with 
eriminal prosecutions which would re- 
sult in great and irreparable damage, 
such allegation gave court of equity 
jurisdiction, and, upon assuming juris- 
diction on such ground, court of equity 
had jurisdiction to pass upon constitu- 
tionality of the act. Pub.Acts 1931, No. 
328, § 556—General Motors Corpora- 
tion v. Read, 293 N.W. 751, 294 Mich. 
558, 130 A.L.R. 429. 

Mo. In suit against police officers to 
enjoin them from sending the plain- 
tiff’s fingerprints’ and photographs to 
certain bureaus of eriminal identifica- 


tion and to other places, petition alleg- - 


ing that plaintiff was unlawfully and 
wrongfully fingerprinted and photo- 
graphed was the statement of a mere 
conclusion and wholly failed to state 
a cause of action against the officers, 
but that fact did not mean that the 
officers were entitled to prohibition 
against the judge of the circuit court 
in which the suit was instituted, un- 
less, under the admitted facts, the 
plaintiff could not state a cause of ac- 
tion. Rey.St.1939, § 4184, Mo.St.Ann. 
§ 3794, p. 3314.—State ex rel. Reed v. 
Harris,.153 S.W.2d 834. 

R.1. “Where alleged actions of state 
college board of trustees did not on 
their face appear as illegal acts, al- 
legations that board was illegally con- 
stituted because of the alleged disquali- 
fication of two of its members did not 
tend to show such illegal interference 
by board with official duties of presi- 
dent of state college as would warrant 
an injunction, since the board as con- 
stituted must be taken as the board dé 
facto and its acts as such board of- 
ficial and legal until judicially found 
in a proper proceeding to be other- 
wise.—Bressler v. Board of Trustees 
of State Colleges, 21 A.2d 559. 

§ 552 

Ga. Allegations of threats of illegal 
criminal prosecution of plaintiff's em- 
ployees, resulting in depriving him of 
right to engage employees’ services for 
improvement of his property, stated 
injury for which there was no “ade- 
quate remedy at law’, and, although 
prayer was to enjoin further prosecu- 
tion of pending criminal case against 
employees and further threats of fu- 
ture prosecution of such employees, 
petition was not barred by _ general 
rule that equity will not enjoin crim- 
inal prosecution. Code 1933, § 55-102. 
—City of Albany v. Lippitt, 13 S.E.2d 
807, 191 Ga. 756. 

R.I. In suit to restrain breach of 
contract for sale of petroleum products, 
complaint which, read as a whole, did 
not set forth that buyer bound himself 
to purchase any products from seller 
or to permit seller to maintain gaso- 
line pumps for any definite period on 
the buyer’s premises and did not set 


§ 560 


forth any facts showing that mainte- 
nance of such pumps was of substan- 
tial benefit to seller or that seller 
would suffer any substantial loss if he 
was compelled to remove pumps, did 
not warrant the granting of injunction 
restraining breach of the contract or 
the granting of other equitable relief 
under prayer for general relief.—Drew 
NE RE SS Oil Co., 18 A.2d 


§ 553 

C.C.A.Cal. A mere unsupported in- 
formation and belief allegation that Na- 
tional Labor Relations Board Regional 
Director advised national union to make 
a new contract with employer, was not 
sufficient warrant for an injunction re- 
straining director from interfering with 
performance between employer and lo- 
eal union, assuming that, if true, it was 
something within director’s official func- 
tion which he should not have done, 
and that the federal court had power 
to restrain him.—Amalgamated Meat 
Cutters & Butchers Workmen of North 
America, Local No. 207, v. Spreckels, 
119 F.2d 64. ] 
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Iowa. Where the gist of plaintiffs’ 
cause of action for injunctive relief 
was that a subtenant installed fixtures 
in plaintiffs’ building with understand- 
ing that they should become part of 
realty and that plaintiffs should be the 
owners thereof and that defendants 
made claim to fixtures and were threat- 
ening to remove them, plaintiffs’ lease 
with original tenant was merely inci- 
dental or collateral to cause of action 
pleaded and was not required to be 
attached to the petition: Code 1939, 
§§ 11129, 11141, subd. 6.—Simmermak- 
er v. International Harvester Co., 298 
N.W. 911, 230 Iowa: 845. 
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Fla. In suit against telephone com- 
pany for injunction against discon- 
tinuing service, answer alleging that 
complainant was using telephone to 
furnish horse-racing information, and 
that federal and state attorneys gen- 
eral had emanded that service be 
discontinued, was sufficient.—Hagerty 
v. Southern Bell Telephone & Tele- 
graph Co., 199 So. 570. 

Ga. Where plaintiff, who claimed to 
own realty in county of his residence, 
brought an action against defendant 
in county of defendant’s residence, for 
damages on account of trespass to the 
realty, and for injunction, and defend- 
ant admitted taking stone from the 
realty, under a contract with a third 
person who resided in another county, 
and who claimed to own the realty, and 
the third person intervened, agreed to 
defend, the action, and claimed the 
money due from defendant, who’ paid 
the money into clerk’s registry, and 
third person sought to enjoin plaintiff 
from interfering with third person’s 
possession, superior court had jurisdie- 
tion to determine the controversy.—An- 
aoreee vy. Black, 13 S.H.2d 650, 191 Ga. 

Where plaintiff, who claimed to own 
certain realty, brought an action 
against defendant for damages on ac- 
count of trespass to the realty, and for 
injunction, and defendant admitted 
taking stone from the realty under a 
contract with a third person who 
claimed to own the realty, and the 
third person intervened, agreed to de- 
fend the action, and claimed the mon- 
ey due from defendant, who under stip- 
ulation of all parties paid the money 
into the registry of the clerk, and third 
person sought to enjoin plaintiff from 
interfering with third person’s pos- 
session, relief sought by cross-action 
was “germane” to cause made by plain- 
tiff, and did not introduce “new cause 
of action’.—Anderson y, Black, 13 S. 
H.2d 650, 191 Ga. 627. 

Ill.App. In suit to restrain use of 
tract of land located in class “B” resi- 
dence zone of city, as public parking 
lot for storage of automobiles, general 
allegations of answer that zoning or- 
dinance was unreasonable, unlawful, 
and violative of federal and state con- 
stitutional provisions were mere “con- 
clusions of law’ and failed to state a 
defense. Smith-Hurd Stats.Const. art, 


19 


ee ty? S560 ; 
a 2, §§ 2, 18: U.S.C.A.Const.. Amends. 5, 
es: 14.—City of Springfield v. Kable, 29 
ay N.B.2d 675, 306 Ill.App. 616, trans- 
Per) ferred. 24 N.W.20'844, 372 Ill. 455.25, 
bert N.Y.App.Div. In employer’s action 


. against union to enjoin picketing, 
A where union’s attorneys became en- 
‘ meshed in a series of appeals and mo- 
tions concerning a temporary injunc- 
tion and they appeared in all courts 
and diligently and actively engaged in 
litigation but failed to file an answer 
_ for more than one year after the expira- 
tion of 20-day period following service 
- of summons and complaint and employ- 
er successfully enjoined picketing of 
store ‘‘pendente lite’, trial court did 
not abuse discretion in allowing de- 
_fendant to file an answer since no in- 
jury resulted to employer because of 
delay in joining issue on question of 
permanent injunction.—Bond Stores v. 
eeennen, 29 N.Y.S.2d 82, 262 App.Div. 
In employer’s action against trade 
union to enjoin picketing where union’s 
attorneys became enmeshed in a series 
of appeals and motions concerning tem- 
porary injunction and failed to file an 
answer for more than one year after 
expiration of 20 days after service ‘of 
- summons and complaint and union’s af- 
_ fidavits clearly indicated that a defense 
would be interposed and nature there- 
of, failure of union to serve a proposed 
answer with its motion papers amount- 
ed to an “irregularity” which would 
not prevent union’s filing of an answer 
_ after expiration of 20 days from service 
of summons and complaint—Bond 
Stores v. Turner, 29 N.Y.S.2d 82, 262 
 App.Div. 417. 
—  Okl1. In’ suit for injunction, a de- 
fendant may properly assert in his 
answer, as defensive matter or by 
counterclaim any rights arising out 
of a contract or transaction set forth 
in the petition as the foundation of 
_ plaintiffs’ claim, where the defensive 
matter is necessarily involved in the 
settlement of the questions raised by 
aii the petition, or is necessary to the 
complete determination and controver- 
sy. 12 OkI.St.Ann. § 272.—Banks v. 
City of Ardmore, 112 P.2d 372. 
Pa. In suit to enjoin construction 
of proposed buildings as being in viola- 
tion of restrictive covenants in deed, 
plaintiffs’ allegation that defendants 
_ intended to erect a “super-market”’ and 
that such a market, if established, 
would “probably” be conducted in an 
offensive manner, was purely conjec- 
tural and argumentative, and required 
no specific denial by defendants in 
_ their answer.—Todd vy. Sablosky, 15 
A.2d 677, 339 Pa. 504. 


» 
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Ark, In suit to enjoin enforcement 

of ordinance levying certain license 
fees on operators of moving picture 

shows, contention in complaint that so- 

ealled .tax of 40 cents per chair for 
_ chairs. in excess of 300 was unreason- 
able, inequitable, and discriminatory, 
presented a “question of fact” ad- 
mitted by defendants’ demurrer. 
Pope’s Dig. §§ 9589, 9601.—City of 
Berton v. Malco Theatres, 149 S.W. 
2d A 


fe Ga. In suit to enjoin alleged-inter- 
2 ference with possession of certain prop- 
erty, and for other relief, petition 
which alleged that plaintiff acquired 
the property by gift from grandparents 
in exchange for care and services, but 
Bei which indicated that note and security 
ak deed under which one of the defendants 
claimed were executed by grandparents 
y prior to date of plaintift’s alleged con- 
é tract with grandparents, was subject to 
‘ demurrer of that defendant, in absence 
of showing that note was barred by 
limitations, notwithstanding allegation 
that property for which note was given 
was later repossessed by such defend- 


"f ant.—Duggar v. Quarterman, 12 S.H.2d 
302, 191 Ga. 314, 

. Ga. A petition, seeking to enjoin 
i -') city from interfering with alleged 


property rights in refusing permission 
to construct a building and in failing 
to provide a board of zoning appeals 
as required by zoning ordinance, was 
not demurrable because of facts al- 
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leged in answer with respect to _al- the n 
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leged repeal of provision in zoning or- 
dinance requiring board of zoning ap- 

eals and substituting the mayor and 

oard of aldermen from whose deci- 
sions right of certiorari is provided 
by_ statute. Code 1933, §§ 19-101, 19- 
203, 55-102.—Butler v. City of Dublin, 
13 S.H.2d 362, 191 Ga. 551. 

Ga. In suit to enjoin allowing stock 
to run at large in violation of stock law 
adopted by recent election, cross-action 
setting forth insufficient grounds of 
attack on election was properly strick- 
en on general demurrer. Code 1933, § 
62-501, 62-502. Kimsey vy. Mickel, 12 S. 
BH.2d 567, 191 Ga. 158. 

Ga. In county tax collector’s suit 
to enjoin county commissioners from 
proceeding further under citation of 
collector to account for sums received 
and retained as commissions and fees, 
amended paragraph of petition, alleg- 
ing that county was liable to collector 
for commissions on aceount of state 
taxes collected by defendants implied- 
ly and sufficiently alleged redemption 
or county’s resale of property sold 
for taxes as against allegation of de- 
murrer that defendants were not ob- 
ligated to pay collector any sum on 
account of taxes collected by them, 
if such taxes could not be considered 
as collected by county until after such 
redemption or resale. Laws 1933, p. 
85, § 9(a); Code 1933, § 92-8201, as 
amended by Laws 1937, p. 446.—Bibb 
County v. Winslett, 14 8.E.2d 108, 191 
Ga. 860. ‘ 

In county tax -collector’s suit to en- 
join county commissioners from _ pro- 
ceeding further under citation of col- 
lector to account, paragraph of peti- 
tion, alleging that collector was ready 
willing an able to pay amoun 
claimed to have been improperly paid 
him by county as fees and commissions 
for collection of state taxes and would 
have paid such amount at any time 
on presentation of statement thereof, 
was not demurrable on ground that al- 
legations of readiness, willingness and 
ability to pay were in conflict with 
fact of collector’s nonpayment of in- 
debtedness legally admitted by him 
and that no facts sufficient to excuse 
such nonpayment were alleged. Laws 
1933, p. 85, § 9(a); Code 1933, § 37- 
307.—Bibb County v. Winslett, 14 S. 
H.2d 108, 191 Ga. 860. é 

Ga. Where petition by corporation 
alleged placing of certain of its shares 
with individual to be held as pledge 
for return of assets if plaintiff did not 
agree to exchange of shares for such 
assets, that plaintiff notified al® parties 
of decision not to consummate exchange 
and tendered what it had received, and 
demanded return of shares which had 
been: unlawfully issued to knowledge of 
defendants who were insolvent and in- 
tended to transfer shares to third per- 
sons, and prayed for impounding of 
stock, appointment of receiver thereof, 
cancellation of certificates and other re- 
lief, the averments and prayers relat- 
ing to cancellation were not subject to 
demurrer.—Fulton Land Co. y. Armor 
Insulating Co., 15 S.H.2d 848. 

In suit to restrain transfer to third 
persons of shares of stock conditional- 
ly placed in escrow on ground that no 
valid and irrevocable deposit had been 
made, the additional averment that 
value of assets which plaintiff was to 
receive in exchange for such shares 
had been misrepresented to be $20,000 
when it was no more than $3,000, and 
that such an attempted exchange 
amounted to fraud, was not essential to 
plaintiff's cause of action and relief 
prayed, but where the petition was 
divided into three counts and there was 
no demurrer on the ground of duplicity 
or misjoinder of causes of action in any 
count, the averments as to such migsrep- 
resentation afforded an _ additional 
ground for equitable relief and were 
not subject to demurrer.—Fulton Land 
we v. Armor Insulating Co., 15 8.B.24 
_Paragraphs of petition by corpora- 
tion alleging placing of shares in es- 
crow to be held as pledge for return of 
assets if plaintiff did not agree to is- 
suance of shares for such assets, and 


(oo 
ties of decision not to cons 
agreement, the tender back of if 
had received, and demand for return of _ 
shares which had been unlawfully is- | 
sued to knowledge of defendants who 
were insolvent and intended to transfer 
shares to third persons, and praying a 
for an injunction against such transfer 
and for cancellation of such shares, 
were not, when read with other para- 
graphs, subject to special demurrer on 
grounds that they were irrelevant and é 
immaterial, and were mere conclusions, 
or that contract, terms of escrow, na- 
ture of instrument therein referred to 
and assets involved were insufficiently 
set forth—Fulton Land Co. v. Armor 
Insulating Co., 15 §.H.2d 848. 

Ind. A complaint seeking to compel 
re-employment of permanent teacher, 
and to recover damages for breach of ’ 
contract under tenure act, was sufli- 
cient on the theory of an action for ’ 
mandatory injunction, and hence was ! 
not demurrable on ground that dam- . 
ages were not recoverable because ten- 
ure act wags unconstitutional. Acts : 
1927, ec. 97; Const. art. 8, § 1—Haas ( 
vy. Holder, 32 N.H.2d 590. 

Mass. ‘In suit to enjoin attempt by \ 

. 


labor union to enforce contract between 
union and employer providing for 
closed shop, allegation that contract 
was part of a general plan whereby 
union and its affiliates had obtained 
a control and monopoly over labor 
market, without alleging facts as to the 
other parts of such general plan, was a : 
“conclusion” not admitted by demurrer. 4 
—Walter v. McCarvel, 34 N.H.2d 677, 

309 Mass. 260. / 

Whether a contract between labor un- } 
jon and employer, providing for a ' 
closed shop, resulted in a control and 
monopoly of labor market by the union 
and unlawful monopoly and illegal re- 
straint of trade were “questions of i 
fact”, and hence demurrer in suit for % 
injunction did not admit the truth of 
allegation with respect thereto in the 4 
form of conclusion.—Walter v. McCar- ‘ 
vel, 34 N.E.2d 677, 309 Mass. 260. ‘ 

Mo.App. In suit by power and light 
company to enjoin rural electric co- q 
operative association from furnishing . 
electricity or service to certain consum- 
er, demurrer admitted allegation of ) 
petition that association was operating — 
a public utility—Missouri Power & ; 
Light Co. v. Lewis County Rural Hlec- { 
tric Co-op. Ass’n, 149 S.W.2d 881. 

In action for injunction, a demurrer ‘ 
on the ground that a bill does not ; 
state facts sufficient to constitute a 
cause of action is sufficiently broad to : 
raise question that plaintiff has an ade- 
quate remedy at law appearing on J 
face of the petition itself.—Missouri q 
Power & Light Co. v. Lewis County 
port eee Co-op. Ass’n, 149 S.W. 


In suit by power and light com- x 
pany to enjoin rural electric co-opera- 4 
tive association from furnishing elec- — 


tricity or service to certain consumer, § 
where petition alleged that “defendant 
was subject to the Missouri Public a 
Service Commission law, a general de- 
murrer was sufficient to raise question % 
that petition showed on its*face that 
laintiff had an adequate remedy at 
aw. Mo.St.Ann. eae et seq., p. 6531 
et seq.—Missouri Power & Light Co. v. 
Lewis County Rural 
Ass’n, 149 .W.2d 8 
Okl. A petition which reveals that 
the injunctive relief sought is in reality 
such as is obtainable only in an action ~~ 
in the nature of quo warranto and that 
the action is not being prosecuted by ' 
parties authorized to maintain such an 4 
action is demurrable-—Thomas vy, Daw- : 
son, 115 P.2d 136. i 
R.I. In suit to restrain breach of 
contract for sale of petroleum products, } 
the only proper way for defendants to P 
set up alleged unenforceability of the ‘ 
contract as a ground for dismissal of 
the bill was by filing a demurrer upon 
that ground.—Drew vy. Socony-Vacuum 
Oil Co., 18 A.2d 340. 
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I. In suit to enjoin violation of a 
county zoning ordinance, which record 


Dlectrie Co-op. 
81. 


complaint by alleging adoption by 
county board of resolution purporting 
to correct its records to show that 
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t eret< and ‘by reference made 


ched 
pat thereof, county’s offer after trial 


d submissinn of cause, to amend 


such use map had been attached to 
ordinance when it was considered, was 
properly refused, where original com- 
plaint was under oath and amendment 
was not, amendment showed on its face 
that it was filed the day preceding hap- 
pening of event therein alleged as a 
fact, and substance of amendment was 
contrary to allegations of pleading pre- 
viously unchallenged and contrary to 


complete record taken under’ oath at 


the trial.—Winnebago County v. Can- 
nell, 38 N.H.2d 478, 376 Ill. 277. 


Md. The chancellor’s refusal to allow 
amendment of bill for injunction on 
petition filed after he verbally an- 
nounced his decision to dismiss bill, 
though before filing of written opinion 
and order, was not abuse of discretion. 
—Richfield Oil Corporation of New 
York v. Chesapeake & C, B. R. Co., 20 
A.2d 581. 
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Tex.Civ.App. In passing upon suffi- 
ciency of relator’s petition for writs of 
injunction and mandamus as against 
genera) demurrer, testimony given by 
relator ata hearing after demurrer had 
been overruled was pertinent only to 
reflect relator’s knowledge at time of 
filing petition—Sartin v. Hudson, 143 
S.W.2d 817. ‘ 
Y 577 

C.C.A.Pa, In suit by preferred 
stockholder of Pennsylvania company 
to restrain the company from paying or 
declaring any dividends on prior pre- 
ferred stock and from paying interest 
on or retiring debentures issued by the 
company pursuant to a plan of reor- 
ganization of its capital structure, ques- 
tion whether expenditure by the com- 
pany of large sums in purchase of its 
own stock was a reasonable exercise of 
business discretion was not before the 
court, since the business policies of the 
company in the past could not be ad- 
judicated. 15 P.S.Pa. § 2852—603(c), 
pd aa EG s .P.S.Pa:Const. sart. 1, 
17.— Johnson v. Fuller, 121 F.2d 618, 
affirming 36 F.Supp. 744, 


D.C.Wis. Where owner of tract of 
land designated as ‘beach’ on plat 
brought action to enjoin trespassing 
and threats of trespass and invitation 
to public to trespass upon such land 
against town officials and in addition 
named as party defendant a real estate 
broker whom it was alleged owned 
several lots in same addition as ‘‘beach” 
area which did not abut on lake and 
alleged that broker requested town of- 
ficials to remove fence from ‘beach’ 
area and thereby enable broker, his 
prospects, grantees and otherwise, and 
general public as well, to cross ‘‘beach” 
area to reach lake, rights of real es- 
tate broker as an individual were made 
an issue in the case.—Threedy v. Bren- 
nan, 40 I..Supp. 69. 


Conn. In theater owner’s action to 
enjoin picketing and damages where 
there was no claim that picketing was 
unlawful in its inception, recovery of 
damages would require proof that: at 
some time picketing had become un- 
lawful, and its continuance thereafter 
shad resulted in damage.—H, M. Loew’s 
Enterprises v. International Alliance of 
Stage Employees, 17 A.2d 
525, 127 Conn. 415. 

Mo.App. The contention that last 
surviving members of last board of 
supervisors of a drainage district 
should not be compelled to levy and 
collect taxes for purpose of paying re- 
maining bonded indebtedness of district 
after life of district’s charter had ex- 


. pired, because holder of bonds had suf- 


ficient time before charter expired to 
compel levy of the tax or payment of 
his bonds, would not be considered, 
where pleadings did not raise any ques- 
tion of estoppel or laches. Reyv.St.1939, 
§ 12341, Mo.St.Ann. § 10760, p. 3488.— 
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es “451 S.W.2d 691, 
.W.2d “435, 

The granting of an injunction 
restraining acts of violence which were 
not proved was improper.—Blonder v. 
United. Retail, Bmp) oyees of Newark, 
Local No. 108, 19 &.2d 786, 129 NJ. 
Bg. 424, re 15 A.2d’ 826, 128 
N.J.Eq. 41. 

N.Y.Sup. Requirements of statute 
relating to issuance of injunctions in 
labor disputes, that plaintiff plead and 
prove compliance with all obligations 
imposed by law which are involved in 
the labor dispute in question and to 
plead and prove that plaintiff has made 
every reasonable effort to settle the 
dispute either by negotiation or with 
aid of any machinery of mediation or 
voluntary arbitration provided for by 
law or contract, are “conditions preced- 
ent” to right ‘to maintain action for 
injunctive relief. Civil Practice Act, 5 
876-a, subd. 4.—Scafidi v. Debnar, 2 
N.Y.S.2d 390. 

N.Y.Sup. In suit for injunction to 
compel building owner to permit instal- 
lation of telephone wires for tenants’ 
use, court could not legally decide any 
controversy between labor and employ- 
er or between competing labor unions, 
arising out of dispute whether electri- 
eal workers’ union or telephone work- 
ers’ union should have exclusive right 
to do the work.—Bourianoff v. Metro- 
politan Life Ins. Co., 29 N.Y¥.S.2d 50. 

Ohio App. In proceedings to enjoin 
county board of education from put- 
ting into effect a resolution passed by 
it, providing for consolidation of 
school districts, a mere _ allegation 
that a remonstrance was filed by quali- 
fied electors of territory affected by 
the consolidation, without evidence to 
support it, was no. basis for enjoining 
the action of the county board, in the 
face of the board’s denial that a prop- 
er remonstrance was filed. Gen.Code, 
§ 4736.—Board of Education of Berea 
Rural School Dist. of Hamilton County 
v. Board of Education of Hamilton 
acids 81 N.H.2d 702, 66 Ohio App. 


R.I. Where a complaint disclosed 
that basic grievance of state college 
president was that he should not be,de- 
prived of his alleged right to continued 
public employment in the office of 
president, an injunction could not be 
granted on theory that there was an in- 
terference with a man’s business pur- 
suits.—Bressler v. Board of Trustees of 
State Colleges, 21 A.2d 559. 


transferred | YA 
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‘Cal. Plaintiff has burden of proving 
actual or threatened injury to be en- 
titled to injunctive relief, and court 
eannot infer harm from mere proof of 
acts intended to harm.—E. H, eee 
Co. v. Warehousemen’s Union I. L. 
ve vey 106 P.2d 1, prior opinion 89 2 

d 4 

Ind. An employer - seeking the aid 
of an equity court to enjoin a union 
and others from picketing employer’s 
premises had the burden of establish- 
ing facts entitling him to injunctive 
relief. Burns’ Ann.St. § 40-502.—Local 
No. 1460 of Retail Clerks Union vy. 
Roth, 31 N.H.2d 986. 

Mich. In suit in equity to enforce 
an alleged reciprocal negative easement, 
burden of establishing restrictions by 
way of reciprocal negative easement 
was on the plaintiffs.—Denhardt y. De 
Roo, 294 N.W. 163, 295 Mich, 223. 

Miss. Where timber deed conveyed 
“all the timber of every description now 
down, standing or growing” on land 
described, though deed conveyed tim- 
ber of every description, it was incum- 
bent upon grantees to show that there 
still remained on the land timber of 
some description which was timber. as 
of date of execution.of deed according 
to approved definitions of such term 
before grantees would be entitled to 
restrain grantors from cutting or re- 
moving. any timber allegedly conveyed 
under the deed and from interfering 
with cutting and removal thereof by 
grantees.—Overby v. Burnham, 200 So. 


91 
Pa.Com.Pl. The burden of proving 
the right to injunctive relief is on the 


pebeupleinsat and the. notessary 
' must be established at least by_a 


Preserve was causing damage an 


ponderance of the evidence. — Ss 
that this is a doubtful question d 
cisive against the injunction. —Hoch 
Levan, 32 Berks a 
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C.C.A.N.C. In action iy the Un ( 
States against officials of North Caro- 
lina to enjoin them from enfor Dg 
state game laws with respect to gam 
birds, and fish on the Pisgah Nationate 
Forest and Pisgah National Game | 
serve, determination of the a inne ry 
of Agriculture that deer herd the 


thorizing the diminishing of the her 
was properly admitted in evidence, 
where Secretary of Agriculture had AL 
thority to make such determination and 
parties had agreed that United States 
was to dismiss a subsequent 
with privilege of filing an amen 
complaint alleging determination an 
authorization made by pla nie 
Agriculture, Pub.Laws N.C.190 
17; Code N.C.1939, § 2099; 
ul "1911, 386 Stat. 961; 16 
683.—Chalk v. U. S., 114 F. 
Ga. In suit to enjoin ere 
theater building i i 


building line restrictions, contra 
tween owners of subdivision and t 
agents requiring agents to sell e 
subject to restrictions was adm 
—Jones v. Lanier Development 
S.H.2d 11, 190 Ga. 887. i 

Ga. In suit by holder of sec 
deed to enjoin daughter of owt 
realty from exercising option to pur- 
chase realty covered by security deed 
from holder of tax title, on ground 
option was part of a conspiracy t 
feat outstanding security deed, sec 
deed was properly admitted in evi 
over objection that it did not 
how it got into the hands of plai f 
by transfer or otherwise, and because — 
it did not appear what connectic 
had with the case, when _ consider 
with other evidence that showed th: 
plaintiff was holder of a deed and leg 
title to realty it conveyed. —Horto ; 
Johnson, 15 S.E.2d 605. 

In suit by holder of security de 
enjoin daughter of owner of realty 


art of a conspiracy to defeat aka ae rs 
ng security deed, an assumption #% 


In 


ted in evidence over objection that 
holder was estopped from claiming an. 
right by reason of the agreement > be 
eause final judgment in foreclosure p o- 
ceeding on security deed was one in 
rem and not in personam.—Horton 
Johnson, 15-8.H.2d 605. 
In suit by holder of security deed to 
enjoin daughter of owner of realty 
from exercising option to purchase rea f 
ty covered by security deed from hold- 
er of tax title, on ground that option 
was part of a conspiracy to defeat out- 
standing security deed, a document — 
which had to do with a tax execution 
against owner and realty i 
showing owner’s connection therewith 
as well as that of her agent, through 
whom she was dealing, was properly 
admitted on issue of conspiracy, es- — 
pecially where it appeared that same — 
person acted as agent for both owner 
and her daughter in many of the trans- 
actions relative to the realty.—Horton > 
v. Johnson, 15 8.H.2d 605. ’ ‘ 
In suit by holder of security deed to "’ 
enjoin daughter of owner of realty 
from exercising option to purchase real- | 
ty covered by security deed from hold- 
er of tax title, on ground that option 
was part of a conspiracy to defeat out- rf 
standing security deed, an execution 2 
for 1929 state and county taxes, which ~ 
was levied on December 11, 1936, with 
sale thereunder had in January, 1937, 
was properly admitted in evidence over 
objection that it was void because bar- 
ay by statute of limitations. Code, §§ 
-6102, 92-7701, 92-7702.—Horton vy. 
Johnson, 15 mba 605. 


“4 ree 
vo ‘ 


*§ 580 


\ 


In suit by holder of security deed to 
enjoin daughter of owner of realty 
from exercising option to purchase 
realty covered by security deed from 
holder of tax title, on ground that 
option was part of a conspiracy to de- 
_ feat outstanding security deed, tax ex- 
-_ecution for 1929 city taxes issued_ by 
% city, although shown to have been dor- 
-_-mant when levied, was admissible to 
show a course of dealing by one of de- 
 fendants as owner of the realty, rela- 
tively to taxes thereon.—Horton v. 
_ Johnson, 15 S.E.2d 605. 
_-- «-«‘a, Where special assistant attorney 
general who represented state in suit 
wherein the state recovered judgment 
against delinquent tax debtor for taxes 
and ten per cent. attorney’s fee insti- 
___ tuted suit to enjoin the tax debtor from 
paying the ten per cent attorney fee to 
director of revenue and to compel the 
tax debtor to pay the fee to such at- 
_torney, another special assistant attor- 
ney general who allegedly also repre- 
sented the state but who filed answer 
alleging-that none of the special assist- 
ant attorneys general who represented 
the state was entitled to any part of 
ae he ten per cent attorney’s fee but that 
3 ee was entitled to an equal share of 
___the fee if the special assistant attorneys 
eneral were entitled to such fee, evi- 
“dence regarding services which the oth- 
er special assistant attorney general 
_ had rendered in the state’s suit against 
the tax debtor was admissible. Act No. 
6 of 1928, Ex.Sess. § 8; Act No. 15 of 
1934, 1st Ex.Sess., §§ 14, 15; Act No. 
: . 4, 6—Daspit v. Sinclair 
i 8 280.20 259, 198 Tua.9. 
In suit to restrain violation 


ing all dwellings to face certain streets 
according to subdivision plat, and pro- 
hibiting re-subdivision of plots, the 
trial court erred in taking into consid- 
eration any plots other than corner 
plots in arriving at its decision, where 
lot involved was a corner plot, and of 
corner plots in subdivision, 23 had 
een re-subdivided and houses had 
een erected thereon facing different 
perce from streets they were required 


( : . 382. 
In suit to restrain violation of build- 
ing restrictions in deed providing that 
plots in subdivision not shown as sub- 
divided in map should remain intact 
in all future transfers unless special 
permission was secured from the coun- 
th cil of the town of South Highlands, the 
trial court in reaching its decision er- 
red in not considering the number of 
plots which were re-subdivided with 
the consent and approval of the city 
council of Shreveport—Edwards  v. 
Wiseman, 3 So0.2d 655, amended 8 So.2d 
61, 198 La. 382. 3 

N.H. In suit to restrain defendant, 
- who asserted existence of public high- 
way across plaintiff's land, from tres- 
passing on plaintiff’s land, testimony 
regarding whether a town team did 
work on the road in question was 


ite 


only presented a contradiction upon a 
point collateral to the main inquiry.— 
: Perley v. Roberts, 18 A.2d 385. 
In suit to restrain defendant, who 
asserted existence of public highway 
across plaintiff's land, from trespass- 
ing on plaintiff’s land, question wheth- 
er a witness sought to buy land in 
question in 1919 was a collateral mat- 
ter and testimony of witness was prop- 
erly rejected.—Perley v. Roberts, 18 
A.2d 385. 
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C.C.A.Ark. The extraordinary rem- 
edy of injunction must be based upon 
something more substantial than specu- 
lation.—Missouri Pac. Transp. Co. vy. 
Priest, 117 F.2d 32. 

C.C.A.011. In action by owner of 
water fund certificates issued by an 
Illinois city for an accounting for di- 
version and misapplication of water 
funds, for an injunction restraining 
further depletion, and for restoration 
of funds illegally diverted, evidence, 
including that showing that though 
iY water funds collected by city over a 


i 


properly rejected since it would have , 


cient to retire all maturing certificates ti 
and interest, city failed to pay on ma- © 


Sap tear i 
period of years wer 


i 


e more 
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tured principal and interest, made a 
“prima. facie case” sustaining owner’s 
burden of showi diversion and mis- 
application of funds applicable to cer- 
tificates, and owner was entitled to 
judgment in absence of valid defense. 
—Getz v. City of Harvey, 118 F.2d 817. 

D.C.Del. A decree for specific per- 
formance or for an injunction should 
be refused where terms of alleged oral 
contract are uncertain and incomplete 
and testimony leaves at least substan- 
tial doubt as to whether any such con- 
tract was entered into.—Motor Parts 
Co. v. Bendix Home Appliances, 36 F. 
Supp. 649. ; 

D.C.Fla. In action to enjoin viola- 
tions of Fair Labor Standards Act, evi- 
dence held sufficient to show that cor- 
porate defendant knew that major por- 
tion of cigar boxes, manufactured and 
sold by it in state of its incorporation, 
were intended by purchasers to be 
shipped, delivered or sold in interstate 
commerce, so as to bring defendant 
within such act. Fair Labor Standards 
Act of 1938, §§ 6(a),-7(a), 15(a) (1, 
2, 5), 29 U.S.C.A. §§ 206(a), 207(a), 215 
(a) (1, 2, 5)—Fleming v. Enterprise 
Box Co., 37 F.Supp. 331. x 

D.C.La. In action to enjoin threaten- 
ed discontinuance of telephone service, 
evidence established, as basis for de- 
nial of relief, that reasonable. grounds 
existed to justify telephone company’s 
determination to no longer service 
patron’s race track news dissemination 
system. Acts La. No. 13 of 1934, 2d 
Px.Sess., amending Act No. 26 of 1934, 
ist Ex.Sess.; Acts La. No. 127 of 1920. 
—Fogarty v. Southern Bell Telephone & 
Telegraph Co.. 34 F.Supp. 251. t 

D.C.Mass. Evidence held to warrant 
injunction against sale of ship shares 
or undivided interests in fishing vessels 
on ground of violation of Securities Act 
by using interstate commerce and the 
mails to sell the shares by untrue state- 
ments of facts and omission to state 
facts. Securities Act 1933, § 1 et seq., 
and §§ 2(1), 17(a), 15 U.S.C.A. §§ 77a et 
seq., and §§ 77b(1), 77q(a).—Securities 
and Hxchange Commission v. Pyne, 39 
F.Supp. 434. ; 

D.C.Pa. In suit to enjoin defendants 
from manufacturing for plaintiff's com- 
petitor an automatic welding machine 
Similar to a machine which had been 
constructed for plaintiff, plaintiff sus- 
tained burden of proving that order 
for construction of machine for plaintiff 
was given with understanding that the 
design of the machine was to be kept 
secret.—Mitchell Metal Products v. 
Pees Equipment Co., 86 F.Supp. 


D.C.Pa. Where plaintiff owned pat- 


“ent which it believed to be valid and 


notified defendants and their custom- 
ers of alleged infringement, evidence 
did not establish that plaintiff acted 
in bad faith and did not entitle defend- 
ants to an injunction and accounting 
against plaintiff because of alleged ma- 
licious threatening of persons, with 
whom defendants did or attempted to 
do business, for purpose of discourag- 
ing the purchase of defendants’ materi- 
al.—Cheney Co. vy. Cunningham, 37 F. 
Supp. 224. : 


Ariz. An employer was not entitled 
to an injunction restraining local labor 
union, its officers and members from 
peaceably picketing employer’s place of 
business, where there was no substan- 
tial evidence of the use of violence or 
force to dissuade customers from pat- 
ronizing employer’s business. Code 
1939, § 26-109; U.S.C.A.Const.. Amends. 
1, 14.—Culinary Workers and Bartend- 
ers Local Union No. 631 A. F. of L. vy. 
Busy Bee Cafe, 115 P.2d 246. - 


Ark. In landowner’s suit to enjoin 
city and railroads from making pro- 
posed change in route of highway, 


which passed near owner’s land, evi- 
dence justified dismissal of complaint 
on ground that public convenience and 
safety required that proposed change 
be made.—Greer y. City of Texarkana, 
147 S.W.2d 1004. 

Cal, Plaintiff has burden of proving 


not © 
acts int 
Co. vy. Warehou: 
38-44, 106 P.2d 
2d 435 


court’s findings that defendants con- 
spired to unionize plaintiff's employees, 
compel,them to become members of un- 
ion, and compel plaintiff to force them 
to join union, held not objectionable as 
not supported by evidence in view of 
more specific probative facts found by 
court, absence of contention by plain- 
tiff that words “compel” and “force’’ 
referred to threats or acts of physical 
compulsion, and statements in com- 
plaint and another finding that picket- 
ing was peaceable.—C. S. Smith Metro- 
potas Market Co. v. Lyons, 106 P.2d. 

14, prior opinion 89 P.2d 425. } 

In suit to enjoin picketing, evidence 
that pickets used no placards or print- 
ed matter, but occasionally stated to 
passersby that plaintiff corporation's 
market was unfair to organized labor 
or nonunion, and that some members 
of public refused to patronize plaintiff 
solely because they believed it was 
having dispute with its employees, did 
not support court’s findings that picket- 
ing was fraudulent as maintained for 
purpose of causing plaintiff's cus- 
tomers, prospective customers, and pub- 
lic to believe erroneously that labor 
dispute existed between plaintiff and 
its employees.—C. S. Smith Metropoli- 
tan Market Co. v. Lyons, 106 P.2d 414, 
prior ppinion 89 P.2d 425. 

In suit to enjoin picketing of plain- 
tiff corporation’s market, court’s find- 
ings that one purpose and effect® of 
picketing was to cause other business. 
firms and their employees to refrain 
from selling or delivering merchandise 


‘to plaintiff, though they did not refuse 


to deal with plaintiff yoluntarily and 
because they did not desire to deal 
with place of business unfair to or- 
ganized labor, were not objectionable 
as findings, not supported by evidence, 
that defendants’ conduct was unlawful. 
—C. §. Smith Metropolitan Market Co. 
v. Lyons, 106 P.2d 414, prior opinion 
89 P.2d 425. 

Cal.App. Evidence, consisting only of 
testimony of one of owners of soda 
fountains, which were being picketed 
by members of union with which own- 
ers refused to execute a contract, was. 
insufficient to support finding that 
members were obstructing driveways 
leading to owners’ properties and inter- 
fering with right of ingress and egress: 
of patrons, so as to warrant an injunc- 
tion enjoining such acts.—Chrisman v. 
Culinary Workers’ Local’ Union No. 62,. 
115-P.2d 563. 

Evidence was insufficient to support 
finding that members of union picket- 
ing soda fountains of owners who re- 
fused to execute contract with union. 
frequently trespassed on owners’ prop- 
erties, looked through windows and an- 
noyed and harassed the guests, so as. 
to warrant an injunction enjoining such 
acts.—Chrisman y. Culinary Workers’ 
Local Union No. 62, 115 P.2d 553. 


Del.Ch. Where in prior proceeding 
chancellor awarded attorney an allow- 
ance for services rendered for receivers 
of insolyent corporation in settlement 
of certain controversies which greatly: 
benefited corporation, and corporation 
subsequently instituted suit for dam- 
ages against the attorney who sought 
to enjoin prosecution of such suit and 
corporation filed a _ cross-bill 
up cause of action identical with action 
sought to be enjoined, attorney was 
not required before being entitled to. 
injunctive relief to make clear showing 
of right and justice of his claim for 
allowance for services—Warrick y._ 
DERE sehen: Pipe Line Co., 15 A.2d 

Ga. In action to enjoin enforcement 
of dispossessory warrant on ground 
that plaintiff procured defendant to ad- 
vance plaintiff amount necessary to pay 


balance due on purchase price for land, © 


that defendant led plaintiff to believe. 


that he had taken a transfer of a se-- 


Cal. In suit to enjoin picketing, 


setting 
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curity deed to himself, but defendant 
took a warranty deed, evidence sus- 
tained judgment for plaintiff—Bowman 
v. Givens, 9 S.E.2d 833, 190 Ga. 522, 
‘Ga. Although restrictions under a 
general plan adopted by the owners to 
sell lots may in equity be imposed on 
the lands beyond the express restric- 
tions contained in the deeds to the pur- 
chaser on theory of implied covenants, 
yet generally, the owners of land have 
right to use’ their property for apart- 
ments and stores if they desire, and 
any claim that they are restricted must 
be clearly established.—Jones y. Lanier 
Development Co., 11 S.E.2d 11, 190 Ga. 
In suit to enjoin the erection of a 
theater in subdivision on ground that 
proposed building would violate gen- 
eral building scheme with building line 
restrictions, evidence failed to show 
that there was an implied restriction 
limiting the lots of defendants to resi- 
dential. purposes and precluding their 
building of theater.—Jones y. Lanier 
Meelopment Co., 11 S.B.2d 11, 190 Ga. 


Ga. HWvidence' including , affidavits 
failed to show that state highway de- 
partment abused its discretion in pro- 
posing to locate state-aid highway in 
town on street which ran through 
school grounds, so as to authorize en- 
joining highway department from do- 
ing any act in grading, construction 
or otherwise improving such portion of 
proposed state-aid highway.—Crump v. 
State Highway Department, 12 S.W.2d 
310, 191 Ga.,130. 

Ga. In suit to enjoin defendant from 
attempting to take possession of, con- 
vey or incumber property, interfering 
with possession of complainants, com- 
municating with tenants or attempting 
to collect rents and to require an ac- 
counting of funds collected from ten- 
ants, evidence did not require applica- 
tion of rule that a mandatory. injunc- 
tion will not be granted—wWest v. 
Haas; 13 S.E.2d 376, 191 Ga. 569. 

Idaho. In action to enjoin tres- 
passes on plaintiff’s land by reservoir 
company which allegedly owned reser- 
yoir and ditches on land and right of 
way and easement therefor, and that 
entry was made for purpose of clean- 
ing and maintaining ditches on land, 
evidence justified decree granting in- 
junetion on ground that none of water 
from creek or reservoir had been used 
‘by the reservoir company or its stock- 
*holders since 1926, and that reservoir 
company had abandoned its ditches, 
syphon, easement, and right of way for 


maintenance of reservoir and syphon.— . 


‘Condie v. Swainston, 112 P.2d 787. 

Ill, Hvidence that in the picketing of 
.stores in connection with attempt to 
unionize milk industry the pickets 
made threats and sought to prevent 
.customers and deliverymen from en- 
_tering stores justified issuance of in- 
junction against union in so far ag it 
restrained action amounting to threats 
.or attempt to intimidate, but decree 
should have excluded peaceful picketing 
from its scope—Ellingsen y. Milk 
Wagon Drivers’ Union of Chicago, Lo- 
veal 753, 35 N.H.2d 349, 377 Ill. 76. 

Ill. In,action by owner of apartment 
building to enjoin picketing, evidence 
was insufficient to show threats or vio- 
‘lence, either to indicate ‘‘secondary boy- 
,cott’” or to justify restraining peaceful 
picketing.—2063 Lawrence Ave. Bldg. 
Corporation v. Van Heck, 35 N.H.2d 
873, 377 Ill. 37. 


UlApp. In suit by taxpayer and 
lowest bidder for garbage collection 
eontract to restrain city from awarding 
contract to higher bidder, evidence was 
insufficient to establish that city council 
acted arbitrarily or secretly in letting 
contract to higher bidder. Smith-Hurd 
Stats. ec. 24, § 319.—Panozzo v. City of 
ee toe 28 N,H,2d 748, 306 I1l.App. 
443. 
In suit by taxpayer and lowest bidder 
for garbage collection contract to re- 
strain city from awarding contract to 
higher bidder, evidence was insufiicient 
to establish -that two aldermen were 
disqualified from executing such con- 
tract because they had an indirect in- 
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terest in the contract, in that one al- 
legedly received junk from successful 
bidder, and other acted as broker in 
writing compensation insurance for suc- 
cessful bidder. Smith-Hurd Stats. e. 
24,§ 90; c. 102, § 3.—Panozzo v. City of 
Wp ckIOrd, 28 N.H.2d 748, 306 Ill.App. 

Ii.App. Where defendant’s counter- 
elaim informed plaintiffs that defend- 
ant had established his right to pos- 
session of realty in question by judg- 
ment in a forcible detainer suit, and 
plaintiffs, when called on to prove their 
charges of fraud against defendant, re- 
fused to proceed to a hearing and did 
not produce any evidence in opposition 
to the counterclaim, and evidence sup- 
ported defendant’s averment that pro- 
ceedings by plaintiffs were calculated to 
cause defendant loss and injury, trial 
court was justified in concluding that 
plaintiffs were engaged in “vexatious 


litigation’, and to enjoin such litiga- 
tion.—De Lia vy. Toolen, 30 N.H.2d 763. 
307 Ill.App. 491. 

Ill.App. In suit by former railroad 


employee against railroad to compel 
railroad to restore employee to his 
place on railroad seniority roster, to 
recognize an employee-employer rela- 
tionship and to certify such recogni- 
tion to the Railroad Retirement Board, 
evidence sustained chancellor’s finding 
that the employee’s name had not been 
wrongfully stricken from the seniority 
roster but that the employee had re- 
fused to take job offered him and that 
railroad had not waived rule providing 
that an employee who had been fur- 
loughed for continuous period of 18 
months would be considered as out of 
service permanently and his name 
would be dropped from seniority ros- 
ter. Railroad Retirement Act, § 1 et 
seq., 45 U.S.C.A. § 215 et seq.—Barnett 
x Pitcairn, 32 N.H.2d 979, 309 Ill.App. 
als 


Ind. Evidenée showed that after 
picketing began for purpose of co- 
ercing employer whose employees were 
all members of picketing union to 
agree that in future he would employ 
only union members, employer by re- 
questing employees to sign a_ letter 
resigning from union interfered with 
employees and aided and encouraged 
them to sever their connection with 
union, and hence employer was not 
entitled to injunctive relief against 
union. Burns’ Ann.St. § 40-502.—Local 
No. 1460 of Retail Clerks Union v. 
Roth, 31 N.H.2d 986. 


Mass. Master’s findings that com- 
pany was engaged in arboricultural 
work, that its business had grown 
rapidly for a period of twelve years, 
that it maintained a principal place of 
business and branch offices, owned 22 
trucks, and employed salesmen, office 
clerks, and field men, sustained con- 
clusion that company’s business was an 
established one to which good will at- 
tached, so as to entitle company to 
enforce provision of employment con- 
tract under which employee agreed 
that upon termination of employment 
he would not engage in same or similar 
business as that carried on by company 
within certain territory, and for certain 
period of time.—New England Tree Hx- 
pert Co. v. Russell, 28 N.H.2d 997. 

Mich. Where son of parties who had 
covenanted not to engage in theater 
business entered into partnership to 
operate theater on land purchased from 
parents, but subsequently withdrew 
therefrom by sacrificing part of his in- 
vestment, and mutual releases were ex- 
ecuted by partners so that there was no 
obligation to reimburse son for his 
loss, son’s failure to recover his entire 
investment did not establish that cove- 
nantors had interest in new theater 
business so as to require that opera- 
tion of such business be restrained. 
Comp.Laws 1929, §§ 16667, 16672.— 
Stoia v. Miskinis, 298 N.W. 469, 298 
Mich. 105. 

In suit to enjoin operation of theater 
business as breach of covenant not to 
engage in such business, evidence did 
not establish conspiracy between cove- 
nantors and stockholders of corporation 
operating such business to violate cove- 
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nant, but established that covenantors 
had no interest in business except for 
lease of and option to purchase, park- 
ing lots given to corporation by one 
covenantor, and hence operation of 
business would not be enjoined if par- 
ties would terminate arrangement 
whereby parking lots were leased or 
optioned. Comp.Laws 1929, §§ 16667, 
16672.—Stoia v. Miskinis, 298 N.W. 
469, 298 Mich. 105. 

Mich. In suit against purchaser from 
mortgagee which purchased at foreclo- 
sure sale to prevent violation of alleged 
restriction on use of realty, evidence 
sustained finding that no general plan 
of. restriction existed before execution 
of mortgage.—Shedd y. Krushinski, 298 
N.W. 490,. 298 Mich. 160. 

Minn. Evidence was _ sufficient to 
warrant an injunction restraining vio- 
lation of a covenant not to engage in 
competing business within reserved ter- 
ritory which covenant was entered into 
in connection with contract for sale of © 
part of a corporate business.—Peterson 
v. Johnson Nut Co., 297 N.W. 178... 

Mo.App. Hvidence on effect on 
plaintiff drainage district and land- 
owner of the emptying of defendant 
drainage district’s ditch into previously 
established ditch held to authorize re- 
fusal to enjoin cleaning, re-digging and 
restoration of defendant’s ditch, on 
condition that defendant’s ditch be not’ 
dug beyond its original size. Mo.St.: 
Ann. §§ 10743 et seq., 10809 et seq., 
pp. 3463 et seq., 3531 et seq.—Drain- 
age Dist. No. 28 of New Madrid Coun- 
ty v. Drainage Dist. No. 23 of Stod- 
dard County, 146 S.W.2d 858, trans- 
ferred 144 S.W.2d 61. 

Neb. Evidence that large ornamental | 
shade tree allegedly located on bound- 
ary line was of great value in shading 
roof of house of a landowner war- 
ranted a permanent injunction against 
its arbitrary destruction by adjoining - 
landowners.—Weisel v. Hobbs, 294 N. 
W. 448. f 

N.J.Ch. In suit hy corporation 
against former employees to enjoin, 
picketing at one of corporation’s stores, 
evidence clearly established that there 
was a dispute between the corporation | 
and the former employees, so as_ to 
require denial of injunctive relief 
ela picketing. N.J.S.A. 2 :29-77.— 

im Hlectrie Co. vy. Retail Hmployees 
Union Local 830, 16 A.2d 798, 128 N. 
J.Eq. 450 , 

N.M. In suit to enjoin violation of 
restrictive covenant against sale of in- 
toxicating liquors, trial court was jus- 
tified in refusing to find that common 
vendor and purchasers of lots had 
waived right to enforce restriction, 
notwithstanding they permitted a 
saloon to .operate on restricted prop- 
erty from 1935 until 1939 without 
court actionmAlamogordo Imp. Co. y. 
Prendergast, 109 P.2d 254, 45 N.M. 40. 

N.Y.Sup. In action to restrain de-* 
fendants from using plaintiffs’ trade 
secrets in manufacturing tinsel flitter, 
jewel cloth and printing fabrics by 
use of brass screens, evidence warrant- 
ed conclusion that plaintiffs’ method of 
printing fabrics was utilized by defend- 
ant in competition with plaintiffs. and 
hence plaintiffs were entitled to re- 
quested relief.—Rubner vy. Gursky, 21 
N.Y.S.2d 558. 


N.Y.Sup. Evidence that there was no 
controversy between employer and a la- 
bor union local arising out of interests 
of employer and employee, and that 
eontroversy between employer and local 
arose out of employer’s acts in entering 
into an employment contract with a 
rival local of same parent union, and 
that there was no question of jurisdic- 
tional dispute between locals as to ter- 
ritory or craft, warranted conclusion 
that there was no “labor dispute’ en- 
titling local to picket employer’s bakery 
shops and justified injunction against 
threatened picketing. Civil Practice 
Act, § 876-a.—Silver Dollar Bake Shop 
vy. Weissman, 27 N.Y.S.2d 744. 

N.Y.Sup. In action for injunction 
against picketing in a labor dispute, 
evidence did not warrant inference that 
repeated acts of violence at scene of 
dispute had gone unpunished because 
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_ of inability of police to deal therewith, 
and hence there was no basis for an 
- injunction restraining picketing at 
scene of dispute, especially where evi- 
dence did not show that peaceful 
picketing would be impossible in fu- 
ture. Civil Practice Act, § 876-a, subds. 
- 1(e), 10.—Miller v. Gallagher, 28 N.Y. 
_ §.2d 606, 176 Mise. 647. 

 N.Y.Sup. Evidence that former 
branch manager was familiar with 
methods of business, customers and 
prospective customers of furnace com- 
pany, that he took and retained pros- 


Mise. 29. 


In action by purchasers of 


agreement, evidence justified inference 

y jury that former president was 
connected with another dry cleaning 
company in.violation of the covenant. 
¥ ineath v. Katzis, 12 §.H.2d 671, 218 


estraining picketing of plaintiff’s place 
of business because of his alleged vio- 
lation of agreement between merchants 
relative to closing hours, evidence jus- 
fied finding for defendants.—Morris Vv. 
etail Clerks’ International Protective 
™, Local No. 450, 33 N.H.2d 851, 
peal dismissed 30 N.H.2d 993, 137 

St. 540. 

. Evidence that, while ‘construct- 
ing building on defendant’s adjacent 
roperty, workmen entered upon plain- 
tiff's property and cut off and removed 
a part of the eaves and cornices of 
plaintiff's house and trampled down 
d destroyed flowers and shrubs, that 
plaintiff's house was damaged by con- 
poe pouring form which was attached 
o and braced against plaintiff’s house, 
at part of concrete wall was erected 
on plaintiff's premises, and that a por- 
tion of the wall overhung plaintiff’s 
‘premises, warranted injunction against 
oe ee austin v. Bloch, 105 P.2d 


Pa.Super. An injunction is a drastic 
remedy the use of which should be re- 
stricted except upon clear and con- 
vineing testimony of an intended or 
threatened injury.—Brown y., Lehman, 
15 A.2d 513, 141 Pa.Super. 467. 
- Pa.Com.Pl. The burden of proving 
he right to injunctive relief is on the 
complainant and the necessary facts 
must be established at least by a pre- 
ponderance of the evidence. To say 
that this is a doubtful question is de- 
- cisive against the injunction.—Hoch vy. 

Levan, 32 Berks 209. 
a Tex.Civ.App. In suit challenging 

econstitutionality of act requiring in- 
- spection of citrus fruits, evidence that 

complaint was pending against one of 

plaintiffs charging a violation of act, 
that complaint against another plain- 
tiff had been filed and dismissed, that 
three complaints had been filed against 
persons not parties to suit, and that 
commissioner of agriculture had stated 
intention of prosecuting violations of 
act, was insufficient to justify issuance 

of temporary injunction to prevent ir- 
reparable injury. Vernon’s Ann.Civ.St. 
art. 118a; Vernon’s Ann.P.C. art. 719b. 
—Townsend v. McDonald, 149 S.W.2d 
1038, error refused. 

Tex.Civ.App. Conflicting evidence sup- 
ported findings that fuel oil stored in a 
designated pit was lawful oil and not 
transported or processed or in any oth- 
er manner handled in violation of rules 
and regulations of Railroad Commis- 
sion of Texas nor of the laws of the 
state, and not subject to confiscation as 
unlawful products of oil, and that such 
oil, which was on hand prior to De- 


pect cards for nearly 1,000 customers, . 


_ hace Co. y. Beers, 29 N.Y.S.2d 876, 177 | 


mA 
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ONS. 


cember 10, 1934, was not i nds 
of the original refiner but had been 


purchased by present owner in due > 


course of business, which owner was 
entitled to an injunction restraining 
Railroad Commission from interfering 
with movements of such oil in com- 
merce. Vernon’s Ann.Civ.St. art. 6066a. 
—State v. All the Oil and Products of 
Oil Situated in Certain Pits in Upshur 
County, 153 S.W.2d 191, error refused. 

Va. In suit against a veterinarian to 
enjoin enforcement of statute providing 
for prevention, control, and eradication 
of contagious and infectious diseases 
of livestock and poultry, evidence jus- 
tified denial of relief on ground tests 
were conducted by veterinarian upon 
plaintiff’s cattle in an approved, sani- 
tary manner and disclosed presence of 
Bang’s disease in cattle tested and rea- 
sonable cause to suspect presence in 
animals sought to be subject to fur- 
ther tests. Code 1936, §§ 907-920, as 
amended by Acts 1938, ¢. 439.—Stick- 
ley v. Givens, 11 S.H.2d 631. 

Wash, Evidence «failed to establish 
that picketing of place of business of 
fuel company by teamsters’ union was 
for purpose of compelling owner of fuel 
company to sign a closed shop contract 
with building trades council covering 
some houses which he was then erecting 
on a tract of land which he owned, 
rather than for purpose of objecting to 
method by which owner was conduct- 
ing his fuel business, so as to entitle 
owner to enjoin picketing.—Edwards v. 
Teamsters Local Union No. 313, 113 
P.2d 28, 

Wash. In injunction suit, evidence 
supported findings that employment 
contract whereby insurance company, 
which purchased good will of another 
company, employed former owner of 
other company, provided for paying 
former owner a salary of $250 per 
month plus one-half of profits from 
business, as against contention that 
monthly salary was merely a drawing 
account chargeable to one-half of net 
earnings of business payable under the 
agreement.—J, L. Cooper & Co. vy. An- 
chor Securities Co., 113 P.2d 8465.. 
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Cal. Where injunctive relief is 
sought by a verified complaint, the 
complaint takes the place of an affi- 
davit, and the facts stated therein must 
stand the same test as oral testimony. 
—E. H. Renzel Co. v. Warehousemen’s 
Union I. L. A. 38-44, 106 P.2d 1, prior 
opinion 89 P.2d 435. 

The averments in a verified complaint 
upon which an injunction is sought 
which are but conclusions of law are 
not competent testimony, though they 
might be sufficient as matter of plead- 
ing.—H. H. Renzel Co. v. Warehouse- 
men’s Union I. L. A: 38-44, 106 P.2d 1, 
prior opinion 89 P.2d 435. 

A verified complaint is insufficient to 
sustain an application for injunction, 
unless conclusions of law alleged there- 
in are supported by allegations of fact. 
—E. H. Renzel Co. vy. Warehousemen’s 
Union I. L. A. 38-44, 106 P.2d 1, prior 
opinion 89 P.2d 435. 

The general statements in verified 
complaint “that great and irreparable 
injury will result” from acts described 
by plaintiff, standing alone, had no 
probative force, and could not be made 
basis for temporary injunctive relief.— 
H. H. Renzel Co. v. Warehousemen’s 
Union I, L. A. 38-44, 106 P.2d 1, prior 
opinion 89 P.2d 435, 

Fla. Where a bill of complaint sets 
out no ground for equitable relief, a 
temporary injunction should not be 
granted.—Blume vy. Giles, 197 So. 344, 
143 Fla, 615. 

Ga. Petition alleging that shares of 
plaintiff had been placed in escrow 
with a person to be held as pledge for 
return of assets if plaintiff did not 
agree to exchange of such shares for 
such assets, that plaintiff notified all 
parties of decision not to consummate 
exchange and tendered what it had re- 
ceived, and demanded return of shares 
which had been unlawfully issued to 
knowledge of defendants who were in- 
solvent and intended to transfer shares 
to third persons, stated a cause of ac- 


n the hands © 


848. 

N.J.Ch. Facts alleged as ground for 
preliminary injunction must be veri- 
fied by positive proof, otherwise such 
relief will be denied.—Board of Health 
of Medford Tp. v. Jennings, 18 A.2d 62, 
129 N.J.Bq. 51. 

N.Y.Sup. In action to restrain de- 
fendant labor union from interfering 
with employment on plaintiff’s job of 
employees, where it appeared that del- 
egate of union informed plaintiff that 
no engineer affiliated with defendant 
union would be permitted to work on 
excavation job unless plaintiff entered 
into agreement with bricklayers’ union 
to employ only men affiliated with it, 
the controversy involved a “labor dis- 
pute’ within statute providing that, in 
such cases, hearings on application for 
temporary injunction shall be held only 
after verified complaint and verified 
bill of particulars have ‘been served, so 
that motion for temporary injunction 
would be required to be denied where 
plaintiff failed to comply with such pro- 
vision. Civil Practice Act, § 876-a, 
subd. 2.—Catalpa Realty Corporation v. 
Foley, 23 N.Y.S.2d 727, 175 Misc. 392. 

Tex.Com.App, To warrant issuance 
of temporary injunction, the facts al- 
leged in pleadings must make it ap- 
pear that an injurious wrong, irrepara- 
ble in’ its nature, is imminently 
threatened.—Spears v. City of South 
Houston, 150 S.W.2d 74, 136 Tex. 218, 
affirming 137 S.W.2d 197. 

_Tex.Civ.App. In determining  suffi- 
ciency of a petition to support issuance 
of an injunction upon an ex parte hear- 
aaateer nenienas Mae bait 

i petitioner.—Plocek y. elhau- 
sen, 144 S.W.2d 631. 

In suit to restrain commissioners’ 
court from putting into effect orders 
appointing certain persons as election 
judges and changing precinct polling 
place, trial judge was not, upon an ex 
parte hearing, bound to accept as true 
plaintiffs’ allegation that an election 
judge previously appointed by commis- 
sioners’ court was not disqualified. 
Vernon’s Ann.Civ.St. art. 2937.—Plocek 
v. Welbausen, 144 S.W.2d 6381. 
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Ga, Where answer and cross-petition 
of wife to enjoin former husband from 
visiting their child and to obtain the 


‘sole and permanent custody of the 


child, were sufliciently verified by affi- 
davit, they were “evidence of probative 
value’ sustaining interlocutory judg- 
ment for the wife—Kniepkamp  y. 
Richards, 16 §.H.2d 24. 


_ Mont. In the statute, which author-, 
izes the issuance of an injunction order 
upon affidavits at any time after issu- 
ance of summons and before judgment, 
the provision that a copy of the afti- 
davit upon which such order is based 
shall be served with the injunction or- 
der is “mandatory”, and therefore upon 
the issuance of a temporary restrain- 
ing order and order to show cause why 
an injunction pendente lite should not 
issue, the failure to serve a copy of the 
affidavit, on which the temporary re- 
straining order was based, with such 
order constituted a jurisdictional de- 
fect fatal to the subsequent issuance of 
an injunction pendente lite. Rey.Codes 
1935, § 9244,—State ex rel. McKenzie 
v. District Court of Fifteenth Judicial 
Dist. in and for Sheridan County, 107 
P.2d 885. 

Where an injunction order is issued 
without notice to the person sought to 
be restrained under statute, which au- 
thorizes such procedure in order to 
prevent irreparable injury, a copy of 
the affidavit upon which such order was 
based must be served with the order of 
restraint as required by statute which 
authorizes the issuance of injunction 
orders generally, either upon_ verified 
complaint or affidavit. Rey.Codes 1935, 
§§ 9244, 9245,—State ex rel. McKenzie 
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served with the order, 
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eaning of the statute, ane requires 
that, where an injunction order issues 
upon affidavit, a copy of affidavit be 
and _ therefore 
such temporary mestraining order should 
be accompanied by a copy of aflidavit 
on which the order was _ predicated. 
Rey.Codes 1935, §§ 9244, 9245.—State 
ex rel, McKenzie y. District Court of 
Fifteenth Judicial Dist. in and for 
Sheridan County, 107 P.2d 885. 
N.J.Ch. Where affidavits annexed to 
a bill of complaint praying for an in- 
Hapetion were in stereotyped form, the 
affidavits lacked that probative force 
which, in a suit for injunction, is of 
first importance, and injunction would 
be denied.—Majestic Laundry Co. v. 
Laundry Workers International Local 
No, 284, ci F. of L., 15 A.2a 101, 128 
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Cal. Where neither verified com- 
‘plaint of employer, seeking to restrain 
trade union from picketing employer’s! 
place of business and from interfering 
with conduct of its business by means 
of boycott, secondary boycott, and 
similar activities, nor oral testimony, 
included facts showing that employer 
had or would suffer any damages as re- 
sult of trade union’s acts, the granting 
of a temporary injunction was improp- 
er.—E. 12 Sheen Co.. v. Warehouse- 
men’s Union I. L. 38-44, 106 P.2d 1, 


prior opinion 89 P. 4a 435. 


Ga. The superior court’s granting of 
interlocutory injunction, restraining 
county’ commissioners from proceeding 
further under citation of county tax 
collector and_ his surety to account for: 
sums received and retained by collector 
as commissions and fees, held not error 
under pleadings, evidence and applica- 
ble law, though court erred in over- 
ruling demurrer as to certain parts of 
injunction petition. Laws 1924, pp. 
90-97; Laws 1933, pp. 78-97; ‘Laws 
1937-38, Ex.Sess., p. 170.—Bibb County 
v. Winslett, 14 S.E.2d 108, 191 Ga. 860. 

Ga. In suit by former husband 
vagainst former wife to enjoin her from 
preventing him from seeing their child, 
wherein she filed an answer and cross- 
petition to enjoin the former husband 
from visiting the child and to obtain 
sole and permanent custody of the 
ehild, conditions before divorce decree 
were irrelevant and should have been 
excluded on interlocutory hearing.— 
Kniepkamp v. Richards, 16 §8.H.2d 24. 

In suit by former husband against 
former wife to enjoin her from prevent- 
ing him from seeing their child, where- 
in she filed an answer and cross-peti- 
tion to enjoin the former husband from 
visiting the child and to obtain sole 
and permanent custody of the child, 
the subsequent marriage of the mother 
and the furnishing to the child of a 
new happy, home environment, previ- 
ously lacking, were pertinent on inter- 
locutory hearing.—Kniepkamp y. Rich- 
ards, 16‘S.H.2d 24. 


In suit by former husband against 
former wife to enjoin her from prevent- 
ing him from seeing their child, where- 
in she filed an answer and cross-peti- 
tion to enjoin the former husband from 
visiting the child and to obtain sole 
and permanent custody of the child, 
the alleged strong anti-American sym- 
pathies of the naturalized, German-born 
former husband, as manifested in his 
alleged treatment of the child and for- 
mer wife before the divorce, might 
properly be deemed to have become 
subsequently more yitally important to 
the welfare of the child after granting 
of divorce, and interlocutory hearing, 
in view of subsequent congressional 
legislation acutely affecting the rela- 
tion of the United States and Germany. 
pean de & y.. Richards, 16 S.E.2d 


In hearings on interlocutory injune- 
tion, the rules of evidence are not in all 
respects as rigidly enforced as on final 
trials, and in hearings on interlocutory 
injunction, the admission of some sec- 


ri 
Se eee: y. Richards, 


Hi 16 S.B.2d 
: . The general rule is that an in- 
junction pendente lite will not be 


granted where the complainant’s affi- 


davits in support of the bill are met 
by a full, explicit and circumstantial 
denial under, oath.—Heine’s Ine.,_ Vv. 
Truck Drivers’ and Helpers’ Union, 
Local No. 676,°19 A.2d 204, 139 N.J. 
308, reversing 14 A.2d 262, 127 
N.J.Hq. 514. 

In suit for injunction restraining 
members of union and others from 
picketing’ complainant’s place of busi- 
ness, interference with business, vio- 
lence, ete., where complainant’s affida- 
vits in support of bill were met by a 
full, explicit and circumstantial denial 
under oath, granting of preliminary in- 
junction was error.—Heine’s, Inc., v. 
Truck Drivers’ and Helpers’ Union, 
Local No. 676, 19 A.2d 204, 129 N.J.Eq. 
ae reversing 14 A.2d 262, 127 N.J.Eq. 


N.J.Ch. In Action wherein store own- 
er sought a preliminary restraint 
against “the picketing of his store by 
union, court was required to rely on the 
proofs before it, and the proofs were 
required to be clear and convineing and 
substantially to show the facts neces- 
sary to support theory upon which re- 
straint was sought.—Miller’s, Ine., v. 
Journeymen Tailors Union Local No. 
195 of Amalgamated Clothing Workers 
of America, 15 A.2d 820. 

N.J.Ch. ‘Generally, preliminary in- 
junction will not issue, where material 
facts in complainant’s bill and affida- 
vits are met by full, explicit, and cir- 
cumstantial denial under oath, but 
where defendant’s denial under oath is 
not full, explicit, and circumstantial, 
and it appears PROBED LY probable 
that complainant had right claimed, 
preliminary injunction will issue.— 
Pazen v. Silver Rod Stores, 18 A.2d 
576, 129 N.J.Eq. 128. 

N.Y.Sup. In action by professional 
football club to restrain players from 
breaching provision in contract against 
playing for any other club, and to re- 


strain competing club from procuring 


such breaches of contract, evidence in 
support of motion for injunction pen- 
dente lite established that.the players 
in question could not readily be re- 
placed by others for use during sea- 
son covered by the contract.—Long 
Island American Ass’n Football Club v. 
Manrodt. 23 N.Y.S.2d 858. 

N.Y.Sup. On motion for an injunc- 
tion pendente lite restraining allegedly 
unlawful picketing, evidence showed 
that controversy was not a “labor dis- 
pute’, within the statute, and injunction 
would be granted on condition that 
plaintiff would if required by defend- 
ants, notice the case for trial 11 days 
from date of order granting injunction 
and pay note of issue fee therefor. 
Civil Practice Act, § 876-a, and subd. 
10(b).—Stolper v. Straughn, 29 N.Y.S. 
2d 285. 

Tex.Civ.App. In action by employer 
to restrain the picketing of employer’s 
place of business, evidence indicating 
that employees were dissatisfied with 
working conditions, that waitresses, 
who were white, were dissatisfied with 
authority and supervision which was 
exercised over them by a negro cook, 
and that the waitresses began the pick- 
eting, sustained order denying tempo- 
rary injunction.—Tipton y. Hotel and 
Restaurant Hmployees International Al- 
liance, Local No, 808, 149 S.W.2d 1028. 
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Ga. In suit to enjoin allowing stock 
to run at large, judge could consider 
averments in answer as evidence against 
defendants on interlocutory hearing, on 
issue of right of particular persons to 
vote in stock election, though such 
ayerments were stricken on demurrer 
and were not formally introduced .in 


evidence. Code 1933, § 38-402.—Kim- 
sey v. Mickel, 12 S8.H.2d 567, 191 Ga. 
158. 
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Ga. In barbers’ suit to enjoin mayor, 
city council, and city barber board 


y, hearsay pinion e from atoshine’ ord 
ot 3 ssa. quire a reversal. 


constitutional, the petition faes 


with plaintiffs’ pursuit of their occupa 


* labor dispute were not complied 


unless they should elect to serv ay 


official to enforce ordinance, Rie 


a 
bers’ hours of work and | prices a 
e 


any actual or threatened inter eeu 


tions or any effort or intention by 


ning on certain date, was ile ts d ; 
missed on demurrer ag failing to s ae: 
cause of action—Flint v. City Co us 
of Augusta, 14 S.H.2d 859. 
Mich. The circuit court had furisd 
tion after denying motion to dismi 
complaint in injunction suit to re T= 
sider and to make final dispositio 
the motion.—Hisner v. Williams, 29: 
W. 507, 298 Mich. 215. 4-5 
N.Y. Sup. Where plaintiffs sough in-— 
junction against picketing but als 
money judgment against local 
for damages allegedly causing con 
cy to injure employer’s business 
labor dispute and statutory condit 
precedent to obtaining injune 


entire complaint should be disn 
and plaintiffs relegated to action 


ed complaint alleging complia 

such statute. Civil Practice Ac 

a—Wishnetzky Food ase 

man, 27 N.Y.S.2d 750. ’ 
§ 596 — 

Fla, Where bill of denipinihed tn) 
to enjoin enforcement of a zoning 0 
nance-as to certain property was 
without equity, motion to dismiss 
properly denied.—City of Miami Beac 
v. Ocean & Inland Co., 200 So. 402. — 

Il, In suit to enjoin defendants ) 
from operating oil wells where pl: nti fi 
filed a petition for a subsurface di 
tional survey to be made of, defendan 
wells, and facts appearing on faces | 
complaint and petition showed L 
there were persons who had an (e 
est in defendants’ lease and in keepit 
wells in operation who were not bef 
trial court, it was error for chancellor 
to undertake to pass upon motio ) 
strike petition and to dismiss 
plaint for want of equity, since 
ceeding should have been stayed unti 
interested parties were before cour arty 
Texas Co. v. Hollingsworth, 3r 
944, 875 Ill. 536, 

67, 804 Ill App. 607. 
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D.C.Mich. Airport operators’ bill of 
complaint for injunction restraining 
power company from erecting electric 
transmission line on adjacent lan, 
owned by company in fee was dismis 
ble on company’s motion” aleeine 
operators had no right, title, 
terest in company’s land or Bie af 
above it for a reasonable and useful — 


3] 


able, and necessary use of company’ 
land and overlying air space, and sthatea 
flight of airplanes over company’s lan 
at such low altitude as to interfer 


§§ 4811-4821; “38 4813, 4814.—Guith v. F 
Consumers Power Co., 36 F.Supp. 21. ze 
Fla. Where bill of complaint by | 
mortgagee against purchasers at tax — 
sale “stated no ground for equitable — 
relief, bill was properly dismissed and 
temporary restraining order enjoining 
purchasers from cutting or removing 
timber from land or shipping or selling © 
any of timber which they had already 
cut was properly dissolved.—Blume y. — 
Giles, 197 So. 344, 143 Bla. 615. © 
8 602 oh 

N.Y.Sup. On motion to dismiss com- 
plaint for injunction, a contract before 
the court on motion for temporary 
injunction and not a part of the com- 
plaint would not be considered.—Lella 
Vv. Rubel Corporation, 25 N.Y.S.2d 548. 

603 

Fla. In injunction suit, defendant’s 
motion to dismiss amended bill of com- 
plaint for want of equity admitted ma- 


terial allegations of fact as true— 
Clark vy. Kreidt, 199 So. 333. 
§ 604 
D.C.Ky. Where the Attorney Gen- 


eral of Kentucky was not a party to 
any threats to continue to arrest, im- 


rs. 


--§ 604 
prison, or prosecute members of Je- 
_ hovah’s Witnesses for selling, circulat- 
ing, and distributing printed matter 
under color of Kentucky Statutes re- 
lating to the offense of sedition, and it 
was stated that Attorney General was 
joined in an action for injunctive relief 
solely because members attacked the 
-~-—vailidity of the statutes, the action was 
required to be dismissed as to the At- 
+ torney General. Ky.St. §§ 1148a-1 to 
ert) iN ee bceler vy. Smith, 40 F.Supp. 
ayes 9. 
a ‘ 5 
ELA Ala. The statute prohibiting issu- 
ance of a temporary injunction to re- 
strain enforcement of an ordinance ex- 
cept on a hearing after notice, does not 
a) contemplate an illegal activity or at- 
tempt to authorize a municipality to 
engage in an_ unauthorized act, and, 
when enjoined therefor, municipality 
cannot challenge jurisdiction of issuing 
court or judge on ground that the ac- 
tivities in question were but rational 
attempts to enforce an ordinance. Code 
+1928, § 8312(1)—Ex parte Connor, 198 
So. 850; 240 Ala. 327. 
The statute prohibiting issuance of 
temporary injunction to restrain en- 
forcement of an ordinance except upon 


notice to restrain the municipality 
from committing unlawful acts there- 
under. Code 1928 § 8312(1).—Ex parte 
Connor, 198 So. 850, 240 Ala. 327. 


Ga. Evidence was sufficient to pre- 
gent question for jury as to whether 
owner of realty, who had allowed taxes 
thereon to become delinquent and real- 
ty to be sold at tax sale, entered into a 
conspiracy with her daughter, who was 
not purchaser at tax sale, but who had 
an option to purchase tax title, to de- 

feat an outstanding security deed to 


w In suit by holder of security deed to 
- enjoin daughter of owner of realty from 
+; exercising option to purehase realty 

covered by security deed from holder of 

tax title, on ground that option was 
part of a conspiracy to defeat outstand- 

‘ing security deed, charge that, if 

daughter conspired with any person 

representing owner for purpose of  ac- 
; iring tax title to property, jury 
ould be authorized to find for. holder, 
if owner was obligated to pay taxes, 
though slightly inapt, did not show re- 

-_-yersible error either on ground that it 

improperly stated the law or that it 
was not authorized by the evidence.— 

-. Horton yv. Johnson, 15 S.H.2d 605. + 


‘In suit by holder of security deed to 
enjoin daughter of owner of realty 
from exercising option to purchase real- 
ty covered by security deed from hold- 
er of tax title, on ground that option 
was part of a conspiracy to defeat out- 
; standing security deed, charge that if 
- *jury should believe from preponderance 
- of evidence that owner by some trick 
” - schemed to acquire a tax deed to prop- 

erty, and became purchaser, to harm 

of holder of security deed, and that 
such scheme was carried out through 
instrumentality of owner’s daughter, 
daughter having known that she was 
instrument of owner, they would be au- 
thorized to find for holder of security 
_ deed, was proper under the evidence.— 
' | Horton y. Johnson, 15 S.H.2d 605. 
a In suit by holder of security deed to 
; enjoin daughter. of owner of realty 
from exercising option to purchase real- 
ty covered by security deed from hold- 
er of tax title, on ground that option 
was part of a conspiracy to defgat out- 
standing security deed, charge that, if 
jury should find from preponderance of 
evidence that owner was obligated to 
pay taxes either as owner of realty or 
¥ by assumption under assumption and 
wide extension agreement, she could not ac- 
a quire title to property to exclusion of 
+ holder of security deed, by purchasing 
at tax sale, even though time ‘of re- 
demption period might have passed, 


\ aN 


> 


a hearing after notice does not require’ 
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ot, ." LS ' Sf» 5 x 
was proper.—Horton v. Johnson, 15 
B20 9605. fy dag 

“In suit by holder of security deed to 
enjoin daughter of owner of realty 
from exercising option to _ purchase 
realty covered by security deed from 
holder of tax title, on ground that op- 
tion was part of a conspiracy to de- 
feat outstanding security deed, charge 
that suit was based on conspiracy, that 
evidence of fraud may be established 
by circumstances as well as by posi- 
tive proof, and that slight circum- 
stances may be sufficient to establish it, 
particularly in transactions between 
members of same family, closely re- 
lated, was proper.—Horton v. Johnson, 
15 S.H.2d 605. 

Ga. A permanent injunction should 
not be granted at an_ interlocutory 
hearing. Code, § 55-202.—Kniepkamp 
v. Richards, 16 S.H.2d 24. 

In an interlocutory hearing, a final 
decree for injunction should not be en- 
tered during the first term, in absence 
of a consent of the parties entered on 
the docket as required by_ statute. 
Code, § 87-1102; Code Ann.Ga. § 81- 
pibeprarec? gute! vy. Richards, 16 S.H. 

Hearing in suit by former husband 
against former wife to enjoin her from 
preventing him from seeing their child, 
wherein she filed an answer and a 
cross-petition to enjoin the former hus- 
band from visiting the child and from 
obtaining custody of the child, would 
be treated as an “interlocutory hear- 
ing’, where the case was heard at 
chambers without other evidence than 
the sworn pleadings, affidavits, and 
copies of instruments and court pro- 
ceedings, and there was no consent by 
the parties that the hearing should be 
a final trial. Code, §§ 37-1102, 81-1003. 
Rnd Seen v. Richards, 16 S8.H.2d 


After acquiring equitable jurisdiction 
of suit by former husband against for- 
mer wife to enjoin her from preventing 
him from seeing their child, and wife’s 
answer and cross-petition to enjoin the 
former husband from visiting the child 
and to obtain sole and permanent cus- 
tody of the child, the court would retain 
jurisdiction to settle all related matters 
made by the pleadings, including the 
custody of the child, but the court was 
without authority at the interlocutory 
hearing to make any final award of cus- 
tody. Code, § 87-122.—Kniepkamp y. 
Richards, 16 §.H.2d 24. 

La.App. A suit for injunction to re- 
strain interference with possession of 
realty was required to be dismissed for 
plaintiff's failure and apparent inabil- 
ity to prove possession of realty for a 
period of one year or more, next pre- 
ceding the institution of the ‘suit. Code 
Prac, art. 298.—Bonnabel v. Police Jury 
for Parish of Jefferson, 3 So.2d 183. 

N.J.Ch. Where complainant in in- 
junction suit, after demand by solici- 
tor for defendants for cross-examina- 
tion of complainant’s affiants under 
court rule, neglected or refused to sub- 
mit its affiants, Chancery Court would 
decline to consider the _ affidavits, 
Rules of Court of Chancery, rule 215, 
N.J.S.A, tit. 2.—Majestic Laundry Co. 
vy. Laundry Workers International Lo- 
cal No. 284, A,B. of i, 15 A:2d 101, 
128 N.J.Eq. 40. 

N.Y.App.Div. In action by employers 
to enjoin picketing by association which 
was attempting to compel,employer to 
employ only members of the associa- 
tion, a “labor dispute’ was involved 
and employer was not entitled to in- 
junction pendente lite without comply- 
ing with statute requiring hearing and 
specific findings. Civil Practice Act, § 
876-a.—Lifshitz v. Straughn, 27 N.Y.S. 
2d 193, 261 App.Div. 757, appeal de- 
nied 28 N.Y.S.2d 741, 262 App.Div. 849, 
reargument denied 29 N.Y.S.2d 725, 262 
App.Diy. 891. 

N.¥.Sup. The operators of a grocery 
stand were not entitled, without com- 
pliance with provision of the Civil 
Practice Act prohibiting issuance of 
injunctions in cases involving labor 
disputes except after hearing and find- 
ing of certain facts, to temporary in- 
junction restraining picketing of stand, 


side help would be needed and used in 


-against Labor. Relations Board and 


ne 
and there was 
to whether out- 


also a sharp dispute as 


the future. Civil Practice Act, § 876-a- 
—Fromer v. Winokur, 27 N.Y.S.2d 10. 
N.Y.Sup. The complaint of owner of 
apartment house, as a conforming user, 
seeking to enjoin operation of automo- : 
bile parking lot as a violation of build- 
ing zone resolution was properly dis- 
missed, where no evidence as to special 
damage was introduced by apartment 
house owner.—Parkview Towers Vv. j 
Nordheim, 27 N.Y.S.2d 268. ! i 
N.Y.Sup. In suit to enjoin picketing 
by labor union, where labor dispute ex- . 
isted and there were no allegations of 3 
facts showing that police failed or are . 
unable to furnish adequate protection, — 
plaintiff was not entitled to hearing on 
right to injunctive relief, since right to 
hearing is expressly limited by regula- 
tory procedure contained in statute. 
Civil Practice Act, § 876-a, subd. 1(e).—_ 
Bushell v. Zukor, 28 N.Y.8.2d 79. | 
Pa. Public non-profit charitable hos- va 
pitals were not an “industry” and their 4 
employees were not engaged in a single 
“trade”, “craft’’, or “occupation”, and 
therefore controversy between hospitals 
and their employees involved no ‘labor 1 
dispute’ within Labor Anti-Injunction 
Act, which act therefore did not bar 
preliminary injunction before hearing 


Union to restrain proceedings or asser- 
tion of rights’ against hospitals under 
Pennsylvania Labor Relations Act. 12 
P.S. § 672 et seq.; 43 P.S. §§ 206b(a), 
206i.—Western Pennsylvania Hospital v. ] 

ichliter, 17 A.2d 206, 340 Pa. 382, 132 

.L.R. 1146. 

Even if Labor Anti-Injunction Act 
provisions defining labor dispute as in- 
volving persons engaged in a single 
industry, trade, craft or . occupation 
were interpreted as including operations 
of public non-profit charitable hospitals, 
such hospitals were not within the 
spirit of the act which, therefore, was 
inapplicable to controversy between hos- 
pitals and their employees and did not 
bar preliminary injunction before hear- 
ing against union and state labor rela- 
tions board from proceeding against 
hospital; 12 P.S. § 672 et seq.; 43 P.S. . = 
§§ 206b (a), 206i, 211.1 et seq. Western } 
Pennsylvania Hospital y. Lichliter, 17 
A.2d 206, 340 Pa. 382, 132 A.L.R. 1146. 

The Pennsylvania Labor Relations 
Act was not intended to apply to pub- 
lic non-profit charitable hospitals and 
did not bar preliminary injunction be- 
fore hearing against labor relations 
board and union to restrain proceedings 
or assertion of rights against hospitals 
with respect to controversy with em- 
ployees. 43 P.S..§ 211.1 et seq.— 
Western Pennsylvania Hospital _ v. 
Lichliter, 17 A.2d 206, 340 Pa. 382, 

132 A.L.R. 1146. 

Public non-profit charitable hospitals 
were impressed with a public interest 
as agencies obligated to care for the in- 
digent sick and, as such, were not ‘‘em- 
ployers” within purview of Pennsyl- 
vania Labor Relations Act, which act 
therefore did not bar preliminary ‘in- 
junction before hearing against union 
and labor relations board to restrain 
proceedings or assertion of rights 
against hospitals with respect to con- 
troversy with employees. 43 P.S. § 
211.1 et seq.—Western Pennsylvania 
Hospital v. Lichliter, 17 A.2d .206, 340 
Pa. 382, 132 A.L.R. 1146, 
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' D.C.Cal. Defense of res judicata may 
be considered on a motion for prelimin- 
ary injunction and may be made the * 
basis for a denial of such an injunction, 
—Consolidated Freightways v. Railroad 
Ses of California, 36 F.Supp. 


N.¥.Sup. In action to restrain one 
defendant from exhibiting his recog- 
nized ability as a prize fighter, to pro- 
hibit other defendants from invading 
plaintiff's contractual rights, and to 
enjoin the State Athletic Commission 
from permitting defendant to perform 
in any contest in the state, ultimate 
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N.Y.Sup. The reasonableness of tar- 


iffs filed by telephone company pur- 


suant to order of Public Service Com- 
mission, which stated rates that hotels 


might charge their guests for tele- 


phone service and constituted hotels 
agents of the telephone company in 
rendering such service, was a question 
within jurisdiction of commission, and 
could not be attacked in proceeding in 
nature of mandamus to require the tele- 
phone company to suspend service of 
noncomplying hotels and injunction re- 
straining the telephone company from 
furnishing service to such hotels. Pub- 
lie Service Law, § 103.—People ex rel. 
Public Service Commission of New York 
(ptate Division, Department of Public 
ervice) v. New York Telephone Co., 
21 N.Y.S.2d 405,-174 Mise, 517. 
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§ 
Ga. In suit to enjoin the erection of 
theater in a subdivision on ground that 
proposed building would violate gen- 
eral building scheme with building line 
restrictions, trial court erred in direct- 
ing verdict in favor of defendants on 


issue whether there was a violation of 


the express building line restrictions 
contained in defendants’ deeds, where 
defendants conceded that there was at 
least a slight violation of such express 
line as to some of the lots on which 
building was being erected.—Jones v. 
Lanier Development Co., 11 §.H.2d 11, 
190 Ga. 887. 

Mich. Where plaintiffs in suit in 
equity to enforce an alleged reciprocal 
negative’ easement failed to produce 
evidence tending to establish a plan 
founded by a common grantor, the suit 
would be dismissed.—Denhardt v. De 
Roo, 294 N.W. 168, 295 Mich, 223. 
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U.S.IN. In the_ exceptional cases 
warranting restraint upon normally 
free conduct, the restraint should be 
defined by clear and guarded language, 
and a judge himself should draw the 
specific terms of such restraint and 
shov@d not rely on drafts submitted by 
the parties.—Milk Wagon Drivers Un- 
ion of Chicago, Local 753, v. Meadow- 
-moor Dairies, 61 S.Ct. 552, affirming 
Meadowmoor Dairies v. Milk Wagon 
Drivers’ Union of Chicago, No. 753, 21 
N.B.2d 308, 371 Ill. 377, certiorari de- 
nied Milk Wagon Drivers Union of 


Chicago, Local 753 v. Meadowmoor 
Dairies, 60 S.Ct. 128, 308 U.S. 596, 
84 d. 499, rehearing denied Milk 


Wagon Drivers Union of Chicago v. 
Meadowmoor Dairies, 60 S.Ct. 259, 308 
U.S. 637, 84 L.Ed. 529, vacated Milk 
Drivers Union of Chicago, 
Local 753 v. Meadowmoor Dairies, 60 
S.Ct. 1092, 310 U.S. 655, 84 L.Ed. 1419, 
certiorari granted 60 S.Ct. 1092, 310 
U.S. 655, 84 L.Ed. 1419. 


D.C.1l]l. The portion of a judgment 
restraining employers from violating 
certain provisions of the Fair Labor 
Standards Act which incorporated a 
stipulation providing that employers 


would pay employees difference between - 


amounts of wages actually paid and 
amounts employees should have been 
paid had they been compensated at 
minimum and overtime rates as re- 
quired by act, and that employers 
would pay employees one-ninth of such 
sums in accordance with schedule pre- 
pared by wage and hour administrator 
and balance in eight equal monthly in- 
stallments, was unenforceable for un- 
certainty. Fair Labor Standards Act 
of 1988, §§ 6, 7,029 U.S.C.A.. §§ 206, 
207.—Fleming v. Warshawsky & Co., 36 
F.Supp. 138. 

D.C.Or. In action to enjoin violation 
of the Fair Labor Standards Act, lan- 
guage in judgment purporting to en- 
join violation of any and all provisions 
of the act was improper and would be 
stricken, ‘notwithstanding stipulation 
for entry of such judgment, 29 U.S.C. 
A. § 201 et seq.—Fleming v. Salem Box 
Coons eS UDP. 19.97. } 

A court should enjoin only specific 


ing v. Salem ae coe 38 F.Supp. 997. 
N.Y.Sup. Injunction pendente _ lite 
would lie at instance of professional 
football club to restrain players from 
breaching provisions in . contracts 
against playing for any other club, and 
to restrain competing club from pro- 
curing such breaches of contracts, con- 
ditioned upon continued performance 
by plaintiff club of the contracts with 
the players—Long Island American 


Ass’n Football Club y. Manrodt, 23 N. 


Y.S.2d 858. 

N.Y.Sup. On motion for an injunc- 
tion pendente lite restraining allegedly 
unlawful picketing, evidence showed 
that controversy was not a “labor dis- 
pute” within the statute, and injunc- 
tion would be granted on condition 
that plaintiff would if required by de- 
fendants, notice the case for trial 11 
days from date of order granting in- 
junction and pay note of issue fee 
therefor. Civil Practice Act, § 876-a, 
and subd. 10(b).—Stolper v. Straughn, 
29 N.Y.S.2d 285. 
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§ . 
N.J.Ch. Where Chancery Court’s ad 


interim order restrained a competing 
corporation from pirating the custom- 
ers of a laundry, a servant, agent, or 
employee of the competing corporation 
was bound by such restraining order in 
so far as such employee’s activities vio- 
lated the laundry’s rights.—Vander May 
v. Schoone-Jongen, 16 A.2d 198, 128 
N.J.Eq. 336. 

N.Y.App.Div. In employer’s action 

against trade union to enjoin pick- 
eting, the granting of a temporary in- 
junction did not decide the question of 
employer’s right to permanent injunc- 
tion, but merely maintained status quo 
until merits of case might be passed 
upon.—Bond Stores v. Turner, 29 N.Y. 
S.2d 82, 262 App.Div. 417. 
' Wis. Under preliminary injunction 
restraining defendant in manner speci- 
fied “until further order,” quoted words 
mean further action by the court in the 
premises including entry of the final 
judgment.—State v. Neveau, 295 N.W. 
718, 236 Wis. 414. 
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Ill, Evidence that in the picketing of 
stores in connection with attempt to 
unionize milk industry the pickets 
made threats and sought to prevent 
customers and deliverymen from enter- 
ing stores justified issuance of injunc- 
tion against union in so far as it re- 
strained action amounting to threats 
or attempt to intimidate, but decree 
should have excluded peaceful picket- 
ing from its scope.—Hllingsen vy. Milk 
Wagon Drivers’ Union of Chicago, Lo- 
cal 753, 35 N.H.2d 349, 877 Ill. 76 

Mich. A decree, in action to enforce 
building restrictions, that building 
should be razed unless so altered in 
size and character as to conform to 
recorded building restrictions, was not 
vague and indefinite—Hansen v. Ha- 
cione, 293 N.W. 723, 294 Mich. 473. 

N.J. An injunction restraining union 
from distributing circulars which ad- 
vised public that certain beverages 
were nonunion made and that public 
should demand union made beverages 
could not be sustained on ground that 
beverage manufacturer might in the 
future be held to be engaged in inter- 
state commerce and hence proffered 
contract of union might be in violation 
of National Labor Relations Act grant- 
ing employees right to choose their 
own bargaining representative, where 
there was no proof that manufacturer 
might be engaged in interstate com- 
merce.—H. L. Kerns Co. v. Landgraf, 
16 A.2d 623, 128 N.J.Eq. 441, 131 A.L. 
R. 1063, reversing 17 A.2d 479, 128 N.J. 
Hq. 520. 

N.Y.Sup. Where members and rep- 
resentatives of defendant labor union 
have made threatening telephone calls 
and visits to homes of members of 
plaintiff union to harass and intimidate 
plaintiff's members and their families 


quire ent, and 

_ this rule should be applied even though 
defendant has consented to the entry 
of judgment violating the rule—IFlem- — 


ns, and plaintiff’s 


assaulted by defendant’s mem 


certain occasions, and it was impo 
to supply adequate police protec ion 
for plaintiff’s members at their homes, 
special term would issue a limited in- 
junction restraining defendant’s m 
bers. from molesting plaintiff’s m 
bers in their homes or at pu 
away from scene of labor dispute. 
limited injunction being permanent 
only for temporary period for which 
it might last, Civil Pra 
876-a, subds. 1(e), 10; U.S.C.A.Co 
Amends. 4, 14; Const.N.Y. art. 1, 
—Miller v. Gallagher, 28 N.Y.S.2d 60 
176 Mise. 647. ' ; 
Okl. Subject to the rules of 
with reference to due care, the o 


vay 


Tex.Civ.App. | gra 
an injunction should be so spe 
describing acts restrained as to lea 
nothing for further hearing and d 

sion—Borden Co. y. Local No. 133 
International Brotherhood 
sters, Chauffeurs, Stablemen, and Help 
ers of America, 152 S.W.2d 828, er 

refused. Ath 
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U.S.U1. Where the Illinois Supr 
Court found that violence had given to 
picketing of stores handling a dairy 
milk a coercive effect whereby it w 
operate destructively as force an 
timidation, an injunction confine 
picketing near stores dealing in dairy’ 
milk because the coercive conduct 
fected that narrow area was in ac- 
cord with the settled practice of eq 
—Milk Wagon Drivers. Union of Cl 
eago, Local 753, v. Meadowmo 
Dairies, 61 S.Ct. 552, affirming Meadov 
moor Dairies v. Milk Wagon Driv 
Union of Chicago, No. 753, 21 N. 
308, 371 I. 377, certiorari den 
Milk Wagon Drivers Union of Chi 
go, Local 753 v. Meadowmoor Dairie 
60 S.Ct. 128, 308 U.S. 596, 84 L.Ed. 
499, rehearing denied Milk Wagon 
Drivers Union of Chicago v. Meadow- © 
moor Dairies, 60 S.Ct. 259, 308 
637, 84 L.Ed. 529, vacated Milk Wagon — 
Drivers Union of Chicago, Local 758 ° 
Meadowmoor Dairies, 60 S.Ct. 
310 U.S. 655, 84 L.Ed. 1419, certiorar 
granted 60 S.Ct. 1092, 310 U.S. 655, 84 
L.Ed. 1419. Nye 

U.S.Mo. It is the duty of a court 
equity granting injunctive relief to 
so upon conditions that will prot 
all, including the public, whose | 
terests the injunction may affect.—Pub 
lic Service Commission of Missouri 
Brashear Freight Lines, 61 S.Ct. 78 
reversing 114 ¥.2d 1, certiorari granted 
61) S Cts 92; > Tt, 
.D.C.Mass. 


. . i ed 
injunction > 


Permanent ’ 
prayed for in connection with alleged — 


violation of Agricultural Marketing 
Agreement Act and order issued there- ~ 
under would be limited to the specific 
acts or omissions by which defendants 
had not been in compliance with the 
act and order. Agricultural Marketing 
Agreement Act of 1937, 7 U.S.C.A.§ 601 
et seq.—U. 8. v. Elm Spring Farm, 38 F, 
Supp. 8. 2 
Cal.App. In suit for injunction court — 
of equity has broad powers and should i 
exercise them so as to do substantial 
justice between the parties.—Hverett vy. 
Davis, 107 P.2d 650. ae 
Cal.App. A temporary injunction has 
served its purpose when, after a trial 
on the merits, a permanent injunction — 
is issued, and ordinarily a bond is re- 
quired only on the issuance of a tem- 
porary injunction, and none can be F 
required on the issuance of a perma- 
ment injunction. Code Civ.Proe. § 529. 
—Shahen v. Superior Court of San 


Bernardino Couftty, 115 P.2d 516. 


Pa.Super. An ordinance amending a “< 
zoning ordinance, so as to change the 
designation of defendant’s corner prop- 
erty from class A commercial to class 
C commercial passed to enable defend- 
ant to maintain an illegal addition to 
the second story of his building in vio- 
lation of the zoning regulations re- 
specting airspaces to be left open for 


§ 644 

dwellings which defendant had previ-. 
: ously been ordered to remove by city 
ie authorities and by court action by 
F owners of adjoining properties used 
=> solely for residence purposes, was void 
y as discriminatory 


and unreasonable 
and decree enjoining continuation of 
work on such addition and requiring 
removal of part already constructed 
was proper. 53 P.S. §§ 3822 et seq., 
5191 et seq., 6233—De Blasiis v. Bar- 
tell, 18 A.2d 478, 143 Pa.Super. 485. 
Tex.Civ.App. Injunctions are of three 
species and include a “restraining or- 
der” which is an interlocutory order 
made by a court of equity on applica- 
tion for injunction, and as part of mo- 
tion for preliminary injunction, by 
which the party is restrained pending 
hearing of the motion, a ‘‘temporary in- 
_ junction” which operates unless dis- 
solved by interlocutory order, until 
final hearing, and a “perpetual injunc- 
tion’ which can be properly ordered 
only upon final decree. Vernon’s Ann. 
Civ.St. arts. 2092, § 12, and 4654.—City 
Pee. Worth v. Tarlton, 151 S.W.2d 
268. : 
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- Cal. Where business agent of auto 
mechanics’ union testified without con- 
tradiction that union teamsters and de- 
jliverymen would pass through such 
union’s picket lines to make deliveries 
to lessor of portion of building occu- 
pied by lessee, at whose automobile re- 
yair shop picketing was directed, in- 
junction against picketing entire build- 
ing was too broad in scope.—Lund v. 
‘ 5a ge tal Union No. 1414, 106 P. 

Oy 

_ _N.¥.Sup. In proceeding by Public 
_ Service Commission for summary re- 
lief against telephone company to re- 
quire company to suspend telephone 
service of hotels which refused to com- 


ay 
4 


rel, Public 
_Commission of. New York 

State Division, Department of Public 

Service) v. New York Telephone Co., 

21 N.Y.S.2d 405, ue Mise. 517. 

sq 


inn. In suit in equity to restrain 
the breach of a covenant not to engage 
in competing business within a _ re- 
_ served territory which covenant was 
entered into in connection with the 
ontract for sale of a part of a corpo- 
te business, court having assumed 
jurisdiction was authorized as an inci—- 


of profits 
efendant.— 
ae y. Johnson Nut Co., 297 N.W. 


N.Y.Sup. In action by tenant against 
- landlord and another. tenant to enjoin 
sale of novelty jewelry by other tenant 
as violating covenant in  plaintiff’s 
lease, any damages which resulted to 
plaintiff from other tenant’s sale of 
novelty jewelry in the past resulted 
solely from landlord’s breach of its 
‘contract with plaintiff, and other ten- 
ant could not be held liable therefor.— 
Frank v. David’s Fifth Avenue, 21 N.Y. 
‘§.2d 627, 174 Misc. 1009. 

Wash. Where insurance company 
purchased good will of another compa- 
ny and employed former owner of other 


company, and former owner thereafter 
terminated his services with purchaser 
j and became associated with another in- 
is surance company in same community, 


which company had sufficient informa- 
tion to put them on inquiry respecting 
relation between former owner and pur- 
chaser, purchaser was entitled to in- 
junction enjoining both* former owner 
and his present employer from directly 
soliciting old customers of former own- 
er’s company, and to recover damages 
for loss sustained as result of such so- 
licitations.—J. L. Cooper & Co. v. An- 
ehor Securities ast P.2d 8465, 
49 


N.Y.Sup. Where plaintiffs, though 
not entitled to injunctive relief sought, 


its terms, 
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proved that one of defendants breached 
his employment contract with plaintiffs 
and that codefendant tortiously induced 


“such breach, the court at Trial Term 


would not dismiss the complaint, in 
view of the statute requiring the court 
to administer the proper relief. Civil 
Practice Act, § 111.—Small v, Kronstat, 
24 N.Y.S.2d 535, 175 Mise, 626. 

The Trial Term’s findings that plain- 
tiffs, though not entitled to the equita- 
ble relief sought, had established that 
one of defendants had broken his em- 
ployment contract with plaintiffs and 
that codefendant tortiously induced 
such breach, would be conclusive on 
defendants in the pending or any other 
litigation, and if the case were sent to 
a jury, would leave open only the ques- 
tion of damages, and hence the eourt 
would not.dismiss the complaint, nor 
even require the parties to go to a 
jury, but assess damages for plaintiffs. 
—Small y. Kronstat, 24 N.Y.8.2d 635, 
175 Misc. 626. 
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©.0.A.Md. Where plaintiff’s patent 
was invalid, defendant and intervener 
in patent infringement suit were en- 
titled to an injunction against bring- 
ing of other infringement suits by 
plaintiff against their customers.—Slay- 
ter & Co. y. Stebbins-Anderson Co., 117 
H.2d 848, amen ae F.Supp. 96. 

6 


U.S.I1. An injunction confined to 
conduct in a narrow area affected by 
coercive conduct must be read in the 
eontext of its circumstances.—Milk 
Wagon Drivers Union of Chicago, Local 
753, v. Meadowmoor Dairies, 61 S.Ct. 
552, affirming Meadowmoor Dairies v. 
Milk. Wagon Drivers’ Union of Chica- 
go, No. 753, 21 N.H.2d 308, 371 Ill. 
877, certiorari denied Milk Wagon 
Drivers Union of Chicago, Local 753 
vy. Meadowmoor Dairies, 60 S.Ct. 128, 
808 U.S. 596, 84 Ld. 499, rehearing 
denied Milk Wagon Drivers Union of 
Chicago v. Meadowmoor Dairies, 60 8, 
Ct. 259, 308 U.S. 637, 84 L.Ed. 529, 
vacated Milk Wagon Drivers Union of 
Local 753 v. Meadowmoor 
60 S.Ct. 1092, 310 U.S. 655, 

certiorari granted 60 
U.S. 655, 84 L.Ed. 1419. 

Cal. Where injunction suit was 
brought against corporation which 
thereafter transferred its property to 
its sole stockholder and filed a cer- 
tificate of dissolution with Secretary 
of State upon service of injunction on 
stockholder, stockholder was bound by 
and contempt proceedings 
could be brought against stockholder 
for failure to obey injunction, since 
a corporation, as an artificial entity, 
cannot of itself perform or refrain 
from performing an act, and only its 
officers and agents may do so. Civ. 
Code, § 399.—Katenkamp v. Superior 
Court in and for Santa Barbara Coun- 
ty, 108 P.2d 1, 16 Cal.2d 696. 

An injunction against a corporation 
binds not only the so-called corporate 
entity, but also all persons who act 
for corporation in transaction of its 
business and who have knowledge of 
decree, and disobedience of decree by 
such persons may subject them to 
punishment for contempt, and _ fact 
that injunction ig issued against cor- 
poration alone rather than against its 
officers, agents and employees, does not 
change application of rule, since an 
injunction issued against a corporation 
is in effect an injunction against its 
officers, agents and employees.—Katen- 
kamp v. Superior Court in and for 
Santa Barbara County, 108 P.2d 1, 16 
Cal.2d 696. ; 

Neb. The general principles appli- 
cable in respect. to the conclusiveness 
of judgments and decrees generally 
apply in the case of final decrees 
awarding or refusing injunctions.— 
Home Savings & Loan Ass’n v. Mount 


‘Zion Baptist Church, 299 N.W. 287. 


A decree for a perpetual injunction 
operates as a final adjudication which 
stays the acts threatened.—Home Sav- 
ings & Loan Ass’n y, Mount Zion Bap- 
tist Church, 299 N.W. 287. 

Neb. Where church building was a 
permanent improvement on lot at time 
mortgage was executed, it was prop- 


Aah ee NARS ah MG 
erly considered as “realty’ 
‘ponent part of the pr : 
in the instrument, and dec 
ing the mortgagee from diverting | 
property to any use other than its use © 
as a church, unequivocally disclosed 
the intent to extend the protection — 
of the injunctive process to the build- 
ing as well as to the earth on which 
the building was situated.—State ex : 
rel. Home Savings & Loan Ass’n vy. 
Davis, 299 N.W. 291. a 
Ohio App. In action to enjoin collec- 6) 
tion of an assessment by municipality ‘ 
upon alleged special benefits to plain- 
tiffs’ property adjoining a thorough- 
fare upon which boulevard lights had 
been installed, plaintiffs’ allegation that 
question whether special benefits ac- 
erued to plaintiffs’ property had been 
decided adversely to municipality in 
former action, upon same issues and 
involving same parties, and that mu- 
nicipality had been by such decree per- 4 
petually enjoined from enforcing as- : 


sessment, if accepted, would not sup- 

port claim for relief, but rather would ; 
establish futility of court giving fur- . 
ther aid, since, if allegation was true, ’ 
a decree in present action could add 7 


nothing to injunction which plaintiffs 
claimed to exist in their favor.—Foltzer. 


v. City of Cincinnati 36 N.B.2d 192. 
658 
D.C.Or. In action to enjoin yiolation ‘ 


of the Fair Labor Standards Act, lan- 
guage in judgment purporting to en- 

join violation of any and all provisions | 

of the act was improper and would 

be stricken, notwithstanding stipula- 

tion for entry of such judgment. 29 
U.S.C.A. § 201 et seq.—Fleming vy. 
Salem Box Co., 38 F.Supp. 997. ; 

Cal. A Superior Court decree enjoin- ? 
ing picketing, intimidation, and other - 
interference with business, although 
purporting on its face to be permanent, 
was ‘executory” or “continuing’’, and 
Superior Court had inherent power to 
modify or disselve it in the light of 
subsequent contrary Supreme Court de- 
cision.—Sontag Chain Stores Co. v. Su- 
Renton Court in and for Los Angeles 

ounty, 113 P.2d 689. . 

Where, Superior Court decree enjoin- 
ing picketing, intimidation, and other 
interference with business was ermone- 
ous, under subsequent Supreme Court 
decision, motion to vacate decree was 
proper remedy, and was not barred by 
availability of remedies of defense of 
contempt proceeding, or certiorari. or 
habeas corpus to secure relief from con- 
tempt commitment, or independent ac- ¢ 
tion in equity.—Sontag Chain Stores - — 

o. v. Superior Court in and for Los 
Angeles County, 113 P.2d 689. 

N.Y.Sup. In action to enjoin inter- 
ference with riparian rights where no 
substantial damage was_ established, 
injunction would issue and be suspend- 
ed.—Sterling v. New ‘York State Blec- 
frie & Gas Corporation, 22 N.Y.S.2d 


§ 660 

D.C.1N. If judgment restraining em- 
ployers from violating certain provi- 
sions of the Fair Labor Standards Act 
and incorporating stipulation providing 
that employers would pay employees 
difference between amounts of wages 
‘paid and amounts employees should 
have been paid had they been com- 
pensated at minimum and _ overtime 
rates under act, and that employers 
would pay employees one-ninth of such 
sums in accordance with schedule pre- 
pared by Wage and Hour Administrator 
and balance in eight equal monthly in- 
stallments was valid, proceeding by 
contempt was not proper, but judg- 
ment was enforceable by means of an 
execution at law. Fair Labor Standards 
Act of 1938, §§ 6, 7, 29 U.S.C.A.’ §§ 
206, pepe est 5 v. Warshawsky & 
Co., 36 F.Supp. 138. 
) § 661 

NJ. In suit to enjoin picketing, 
where order for preliminary injunction 
was reversed by Court of Brrors and 
Appeals and subsequently vice chancel- 
lor refused to proceed to final hearing 
and dismissed the bill on ground that 
issues had become moot, vice chancellor ; 
abused his discretion in awarding costs F 
and counsel fee to complainant.—Dolan < 


a 
J SOMGAN EN Mor | dai) ED, 
A.2d Pees N.J.Eq. 210, reversing 9 
 A.2d 303, 126 N.J.Eq. 445. h 
Pa.Super. Where employees’ suit for 
injunction and damages involved con- 
struction of contract between employer 
and defendant labor union and did not 
involve a labor dispute, defendant un- 
ion and officers thereof were not en- 
titled to allowance of counsel fees on 
dismissal of the bill, under statute 
providing that upon denial of injunc- 
tive relief sought in action involving 
labor dispute court shall order com- 
plainant to pay reasonable counsel fee. 
43 PS. 206q.—Ralston v. Cunning- 
ham, 18 A.2d 112, ae Pa.Super. 421. 


Ark. 


y 


; The granting or dissolution of 
a temporary restraining order is within 

1 trial court’s discretion, and trial court’s 

a action with respect to order will not 

3 be disturbed by Supreme Court unless 

1 trial court has abused its discretion.— 

| 

: 

3 

4 

= 
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Riggs v. Hill, 144 S.W.2d 26. 

Fla. A chancellor hag broad judicial 
discretion in granting, denying, dis- 
solving or modifying injunctions and, 
where evidence taken by chancellor in 
person is sufficient to warrant his ac- 
tion, the appellate court will not inter- 
fere in absence of an abuse of discre- 
tion.—Clark v. Kreidt, 199 So. 333. 

Fla. The granting or continuing of 
an injunction rests in the sound dis- 
eretion of court to be governed by the 
nature of the case.—Daoud v. City of 
Miami Beach, 199 So. 582. 

Iowa. The ruling on a motion to dis- 
solve a temporary injunction § rests 
largely in the discretion of the trial 
eourt, but that rule does not apply to 
cases involving questions of law aris- 
ing on the face of the petition itself. 
—Simmermaker v. International Har- 


vm 


- heey Co., 298 N.W. 911, 230 Iowa 
3g Minn. The granting or vacating of a 


4 temporary injunction or restraining or- 
: ‘der is within judicial discretion of trial 
court, which will not be reversed by 
Supreme Court except when record 
compels finding that trial court clearly 
x abused its discretion.—East Lake Drug 
Co. v. Pharmacists and Drug Clerks’ 
Union, Local No. 1353, 298 N.W. 722. 

Tex.Civ.App. The granting, refusing 
or dissolving of a temporary injunction 
“ is largely within the sound discretion 
of the trial court and will not be re- 
vised on appeal unless an abuse of dis- 
eretion is apparent.—Iden vy. Lippard, 
153 S.W.2d 642. 

Wis. Where court issued temporary 
restraining orders against violation of 
milk control statutes, but stayed or va- 
eated such orders in June, with the ef- 
fect of suspending operation of the 
statute, merely on ground that Legisla-’ 
ture had adjourned without extending 
the statute beyond its expiration date 
in December and that enforcement of 
the statute would work hardship on de- 
fendants, such action was an abuse of 
judicial power. St.1939, § 100.03; 
Const. art. 1, § 9.—State ex rel. Depart- 
ment of Agriculture v. McCarthy, 299 
N.W. 58, 238 Wis. 258. 

; § 668 

Ill.App. A decree enjoining defend- 
ants from in any manner violating the 
terms and provisions of a contract for 
the manufacture and sale of machines 
‘to plaintiff was in reality a decree for 
specific performance though negative in 
form, and was erroneous as requiring 
the court to determine how many ma- 
chines were sufficient to comply with 
the contract.—Almar Forming Mach. Co. 
v. F. & W. Metal Forming Machinery 
Co., 31 N.EH.2d 415, 308 Ill.App. 151. 

La.App. In suit to enjoin trespass 
on plaintiff’s land, court erred in grant- 
ing plaintiff a perpetual injunction on 
oral evidence produced at previous 
hearing in support of plaintiff’s appli- 
eation for a preliminary injunction.— 
Ruiz v. Alfonso, 1 So.2d 330. 

N.C. Where answer denies equity of 
bill of complaint, a temporary injunc- 
tion will generally be dissolved; how- 
ever, when injunctive relief sought is 
not merely ancillary to principal relief 
demanded in the action, but is of itself 
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the main relief, the court will not dis- 


solve the temporary injunction but will 

continue it to the hearing.—Sineath v. 

Katzis, 14 §.H.2d 418, 219 N.C. 434. 
669 


; § 

_ lowa. Ordinarily, a temporary in- 
junction will not be dissolved even aft- 
er the filing of an answer where the al- 
legations of the petition are not denied 
by the answer. Code 1939, § 12524.— 
Simmermaker v. International Harvest- 
ér Co., 298 N.W. 911, 230 Iowa 845. 

In action to restrain defendants from 
removing fixtures installed in plaintiffs’ 
building by a subtenant with under- 
standing: that they should become part 
of realty and that plaintiffs should be 
the owners thereof, the trial court 
erred in striking an amendment to the 
petition and in dissolving a temporary 
injunction on the strength of a mere 
unverified motion containing no denial 
of plaintiffs’ allegations and without 
the filing of an answer or the introduc- 
tion of evidence. Code 1939, § 12524. 
—Simmermaker vy. International Har- 
vester Co., 298 N.W. 911, 230 Iowa 845. 

Tex.Civ.App. A contract by which 
cafe proprietor sold to owner of coin- 
operated machines the right to install 
machines in cafe and by which owner 
was obligated to keep machines in good 
order, did not require owner to render 
“personal service” to proprietor, and 
owner was not “employee” or ‘agent’ 
of proprietor, and hence dissolution of 
temporary mandatory injunction re- 
quiring proprietor to reinstate ma- 
chines in cafe on ground that contract 
lacked mutuality of remedy in that 
contract called for personal services 
and was therefore a contract which 
could not be specifically enforced, was 
error.—Cleere v. Wise, 153 S.W.2d 311. 

In suit for specific performance of 
contract giving plaintiff exclusive right 
to install and operate coin-operated 
machines in defendant’s cafe, order dis- 
solving temporary mandatory injunc- 
tion requiring defendant to install the 
machines was not error where relief 
sought by injunction was _ essentially 
all the relief to which the plaintiff 
would have been entitled to on _ final 
hearing and after he had established 
his right to specific performance, and 
on the final trial on the merits,’ it 
might be shown that plaintiff was not 
entitled to specific performance of con- 
tract.—Cleere v. Wise, 153 S.W.2d 311. 

Tex.Civ.App. Where it appears. that 
a continuance of temporary injunction 
will not imperil the rights of the ad- 
verse party, but that its dissolution 
may seriously imperil the rights of the 
complaining party, a motion to dis- 
solve the temporary injunction should 
be denied.—_Iden v. Lippard, 153 S.W. 
2d 642. 

§ 670 

Fla. Where bill of complaint by 
mortgagee against purchasers at tax 
sale stated no ground for equitable re- 
lief, bill was properly dismissed and 
temporary restraining order enjoining 
purchasers from cutting or removing 
timber from land or shipping or selling 


“any of timber which they had already 


cut was properly dissolved.—Blume y. 
Giles, 197 So. 344, 143 Fla. 615. 


Mont. Where affidavit in support of 
request for temporary restraining order 
and injunction pendente lite disclosed 
facts positively set forth sufficient to 
warrant issuance of temporary re- 
straining order without notice, as pro- 
vided for by statute in such cases in 
order to prevent irreparable injury, and 
affidavit was subsequently amended so 
as to make all statements therein pos- 
itive rather than on information and 
belief, in accordance with statutory 
requirements with reference to issuance 
of injunction orderg upon affidavits, 
such amendment provided no ground 
for dissolution of the injunction, since 
the amendment related back to the time 
when the injunction was originally or- 
dered. Rev.Codes 1935, §§ 9244, 9245. 
—State ex rel. McKenzie vy. District 
Court of Fifteenth Judicial Dist. in 
and for Sheridan County, 107 P.2d 885. 

In grantor’s action to cancel a’deed 
of record, where a temporary testrain- 
ing order and injunction pendente lite 


expressly provided for by statute, but 


‘motion to a dissolution of the restrain-— 


were issued upon grantor’s affidavit, as. 


without service upon defendant gran- 
tee of a copy of the affidavit, as re- 
quired by the same statute, the gran- 
tee who made no appearance at the 
hearing was entitled on subsequent : 


ing order and injunction. Rev.Codes 
1935, § 9244.—State ex rel. McKenzie © 
v. District Court of Fifteenth Judicial ~ 
Dist. in and for Sheridan County, 107 — 
P.2d 885. ya 
N.C. Where answer denies equity of 
bill of complaint, a temporary injune- 
tion will generally be dissolved; how- Ne 


demanded in the action, but is of itself 
the main relief, the court will not dis- 
solve the temporary injunction but will 
continue it to the hearing.—Sineath v. 
Katzis, 14 S.H.2d 418, 219 N.C. 434. 

Pa.Com.Pl. Where in- 
junction 
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epee v. Perdikis, 34 Luz.l.Reg.Rep. 
: § 685 ‘teks 


houses. Gen.Code 
13062.—Hamilton vy. 
Telegraph Co., 34 F.Supp. 928. ree 

Ark. Evidence that plaintiffs made  — 
no claim of encroachment upon their 
property until approximately five 
months after construction of building 
had been commenced, that alleged en: 
croachment on plaintiffs’ property came 
about by mutual mistake, and that it 
would not be equitable to compel de- — 
fendants to remove wall, warranted 
solving temporary restraining order in 
suit to restrain defendants from econ 
structing wall of building which plain. 
tiffs claimed encroached on plaintiffs’ 
adjoining property.—Riggs v. Hill, 144 
S.W.2d 26. PNY a 


§ 686 / 

A temporary restraining or 
der, which was issued under statute 
providing for such orders to mainta } 
status quo until the hearing and deci- 
sion of application for injunction pen- — 
dente lite, was no longer effective aft 
er hearing and issuance of injunction 
pendente lite, since temporary order ~ 
had then served its purpose and the 
issuance of injunction, although void ~— 
because of noncompliance with manda- 
tory requirements of statute which au- 
thorizes such injunctions, expressed 
court’s intention to vacate the tempo- _ ie 
rary restraining order. Rev.Codes 1935, 
8§ 9244, 9245—State ex rel. McKenzie 
v. District Court of Fifteenth Judicial 
Dist. in and for Sheridan County, 107 
P.2d 885. uid 

N.¥.Sup. Where motion to dismiss 
complaint on ground that it did not 
state facts sufficient to constitute a 
eause of action was granted with leave i 
to plead over, defendant could not be Be 


punished for contempt for alleged vio- 
lation of temporary injunction. order 
occurring after date of order dismiss- 
ing the complaint since the temporary -. 
injunction order did not survive the ‘ 
“-smissal of the complaint, Civil Prac- 
tice Act, § 877.—Wttlinger v. Trew, 24 
N.Y.S.2d 57, 175 Mise. 744. ~ 

Wis. Where a preliminary injune- 
tion was granted in a suit to enjoin 
barber from operating barber shop 
without first procuring license required 
by statute, and complaint was subse- 
quently dismissed on ground that stat- 
ute and code issued pursuant thereto 
were void, on dismissal of complaint 
preliminary injunction expired, and was 
not continued in effect by pendency of 
an appeal from dismissal so as to im- 
pose liability for “contempt” on the 
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§ 693, 


my, 


of terms of preliminary injunction after 
dismissal of complaint. St.1939, $3 
100.205, 274.26.—State v. Neveau,. 295 
N.W. 718, 236 Wis..414. 
. } § 693 

as Cal.App. 


on the merits, a permanent injunction 
is issued, and ordinarily a bond is re- 
; quired only on the issuance of a tem- 
re porary injunction, and none can be 
; required on the issuance of a perma- 
n> nent injunction. Code Civ.Proc. § 529. 
- —$hahen vy. Superior Court: of San 
Bernardino County. at6 P.2d 516 


Mich. The validity of a preliminary 
restraining order is properly raised by 
defendant appearing specially and 
i moving to dismiss such order. Comp. 
Laws 1929, § 14352.—McFarlane v. Mc- 
* ‘Farlane, 293 N.W. een 294 Mich. 648. 


§ 7 é 

Towa. The trial court did not err 
jn overruling plaintiffs’ objections to 
proceeding to a hearing on defend- 
ants’ motion to strike an amendment 
to the petition and to dissolve a tem- 
porary injunction before an answer was 
filed in view of statute authorizing a 
motion to dissolve to be made either 
before or after the filing of the answer. 
Code 1939, § 12524.—Simmermaker v. 
International Harvester Co.,. 298 N.W. 
911, 230 Iowa ee 


703 

Ill.App. A defendant who by moving 
for dissolution of injunctions without 
raising point that injunctional orders 
were improperly issued without notice 
and without bond ‘‘waived” such objec- 
- tion and could not raise the objection 

by amended motion.—Grossman _y. 
re, “Grossman, 30 N.B.2d 123, 307 Ill.App. 

9 } 


; 704 
Mont. A temporary restraining order 
is effective to maintain the status quo 
4 only for a reasonable time necessary to 


rel. McKenzie vy. District Court of Fif- 
teenth Judicial Dist. in and for Sher- 
idan County, 107 P.2d 885. 


\ § 705 
.  Yil.App. Where motion to dissolve 
preliminary injunction specifies, as 
grounds for ‘such motion, the failure to 
ioe give notice and other grounds witich go 
to the merits, the failure to give notice 
is not waived. Smith-Hurd Stats. e. 
69, § 3.—Wagner v. Okner, 29 N.H.2d 
385, 306 Ill. App. a : 


- TiLApp. A defendant who by moving 
for dissolution of injunctions without 
- raising point that injunctional orders 
were improperly issued without notice 
and without bond ‘‘waived” such ob- 
jection and could not raise the objec- 
tion by amended motion.—Grossman vy. 
-. Grossman, 30 N.E.2d 1238, 307 Ill.App. 
246. 
; § 726 

Md. On motion to dissolve an in- 
junction restraining issuance of permit 
to construct a stable on certain lots, 
where proceedings originated in an ap- 
peal from the board of zoning ap- 
peals, evidence relating to restrictive 
covenants in deed was properly strick- 
en out because of insufficiency to en- 
able a determination of the _ issues 
sought to be introduced and _ because 
Baltimore City Court was without ju- 
risdiction to consider right to equita- 
ble relief because of the covenants.— 
Chayt v. Maryland Jockey Club of 
Baltimore City, 18 A.2d 856. 


§ 727 

Ala. In considering the question of 
dissolution of temporary injunction on 
denials of answer and supporting affi- 
dayits, the court is vested with a wide 
discretion and will weigh the relative 
degrees of injury or benefit to the re- 
spective parties which may ensue from 
the maintenance of the injunction on 
the one hand or its dissolution on the 
other.—Lindsey vy. Viking Refrigerators, 
2 So.2d 66. 


alee 


barber who operated shop in violation — 


A temporary injunction has | 
served its purpose when, after. a trial 


ing prosecution of detinue suit was 
based on complaint alleging that com- 
plainant was induced to enter into con- 
ditional sales contract on account of 
misrepresentations and fraud of re- 
spondent’s agent, dissolution of a_tem- 
porary injunction on respondent’s 
sworn answer and supporting affidavits 
alleging that respondent did not. sell 
refrigerator equipment to complainant 
and that respondent was bona fide 
purchaser for value of note and con- 
ditional sales contract was not. an 
abuse of discretion.—Lindsey v. Viking 
Refrigerators, 3 So.2d 65. 
§ 728 F 

Iowa. On a motion to dissolve a 
temporary restraining order before the 
trial on the merits, defendant has the 
burden of proof.—Simmermaker v. In- 
ternational Harvester Co.,: 298 N.W. 
911, 230 Iowa 845. 


§ 730 a 

Il.App. In action to quiet title to 
and enjoin trespasses on realty, where 
defendant refused to offer: evidence at 
hearing on’ application for temporary 
injunction after filing of answer deny- 
ing plaintiff's adverse possession of 
realty and defendant’s trespass on 
lands owned by plaintiff, court prop- 
erly denied defendant’s motion to dis- 
solve temporary injunction without 
hearing, as such motion does not re- 
quire hearing of cause on merits, but 
purpose of ‘preliminary injunction’ is 
to continue matter in statu quo until 
court has opportunity to consider cause 
in its entirety. Smith-Hurd Stats. ¢. 
69, §§ 15-17.—Halsted Calumet River 
Golf Ass’n vy. Riverdale Coal & Dock 
Co., 32 N.H.2d 375, 308 Ill.App. 670. 


§ 737 

U.S.I11. Where injunction restraining 
peaceful picketing was based on find- 
ings made in 1937, the decision was no 
bar to resort to the state court for a 
modification of the terms of the injunc- 
tion should that court find that the 
passage of time had deprived the pick- 
eting of its coercive influence.—Milk 
Wagon Drivers Union of Chicago, Local 
753, v. Meadowmoor Dairies, 61 S.Ct. 
552, affirming Meadowmooor Dairies v. 
Milk Wagon Drivers’ Union of Chica- 
go, No. 758, 21 N.H.2d 308; 371 Ill. 


377, certiorari denied Milk Wagon 
Drivers Union of Chicago, Local 753 
v. Meadowmoor Dairies, 60 S.Ct. 128, 


808 U.S. 596, 84 L.Hd. 499, rehearing 
denied Milk Wagon Drivers Union of 
Chicago v. Meadowmoor Dairies, 60 
S.ct. 259, 308 U.S. 637, 84 L.Ed. 529, 
vacated Milk Wagon Drivers Union of 
Chicago, Local 753 v. Meadowmoor 
Dairies, 60 S.Ct. 1092, 310 U.S. 655, 
84 L.Ed. 1419, certiorari granted 60 
1092, 310 U.S. 655, 84 L.Ed. 


An injunction may be modified or 
vacated when its continuance is no 
longer warranted, but the states in 
coe so must act in subordination to 
the duty of the United States Supreme 
Court to enforce constitutional liber- 


ties even when denied through spurious. 


findings of fact in a state court.—Milk 
Wagon Drivers Union of Chicago, Lo- 
cal 753, v. Meadowmoor Dairies, 61 
S.Ct. 552), affirming Meadowmoor 
Dairies vy. Milk Wagon Drivers’ Union 
of Chicago, No. 753, 21 N.H.2d 308, 371 
Ill. 877, certiorari denied Milk Wagon 
Drivers Union of Chicago, Local 753 
v. Meadowmoor Dairies, 60 S.Ct. 128, 
308 U.S. 596, 84 L.Ed. 499, rehearing 
denied Milk Wagon Drivers Union of 
Chicago v. -Meadowmoor Dairies, 60 
S.Ct. 259, 308 U.S. 637, 84 L.Ed. 529, 
vacated Milk Wagon Drivers Union of 
Chicago, Local 753 v. Meadowmoor 
Dairies, 60 S.Ct. 1092, 310 U.S. 655, 84 
L.Ed. 1419, certiorari granted 60 S.Ct. 
1092, 310 U.S. 655, 84 L.Wd. 1419. 

Fla. A chancellor has broad judicial 
discretion in granting, denying, dis- 
solving or modifying injunctions and, 
where evidence taken by chancellor in 
person is sufficient to warrant his ac- 
tion, ‘the appellate court will not inter- 
fere in absence of an abuse of discre- 
tion+—Clark vy. Kreidt, 199 So. 333. 

f 744 


§ 
Idaho, Where there was no agree- 


: Ve : Coes Pes Oe 
Where temporary injunction enjoin- 


to attorneys who s le 
injunction proceeding, and _ parti 
thereafter agreed upon a reasonable fe 
which was paid, an action to recover 
the amount so paid could be maintained 
on the injunction bond. Code 1932, § 


tion v. Boise Payette Lumber Co., 115 
P.2d 401, 
§ 749 


La. A party who succeeds in having 
a conservatory writ dissolved on de- 


-fenses to the merits cannot recover at- 


torneys’ fees for the dissolution of the 
writ.—Edwards v. Wiseman, 3 So.2d 
ee 198 La. 382, amending 8 So.2d 


Where a judgment of the Court of 
Appeal did not dissolve a temporary 


restraining order which had been is-- 


sued ex parte under statute but annul- 
led the judgment of the district court 
on the merits, carrying with it a per- 
manent injunction which had been is- 
sued by the trial judge, the services of 
attorneys employed by defendants were 
rendered on the trial of the case on its 
merits and not in connection with the 
dissolution of the temporary restrain- 
ing order, and hence defendants were 
not entitled to recover damages as at- 
torneys’ fees for the dissolution of that 
order. Act No. 29 of 1924.—Hdwards 
v. Wiseman, 3 So.2d 661, 198 La. 382, 
amending 3 So.2d 655. 

Tex.Civ.App. The assessing of statu- 
tory penalty, 
allowance of damages of ten per cent. 
of the amount released by dissolution 
of an injunction against the collection 
of moneys if the injunction wag only 
for delay, is largely within discretion 
of trial court, and in absence of a 
showing of an abuse of such discre- 
tion its action in such regard will not 
be disturbed. Vernon’s Ann.Civ.St. art. 
4660.—Clare v. Maroney, 152 S.W.2d 
410, error dismissed. ‘ 


§ 751 k 

Iowa, Where injunction was granted 
against lessees of theater from remoy- 
ing equipment, so that lessees - were 
compelled to obtain other equipment in 


order to open theater in another place, 


but injunction was dissolved, lessees 
were not entitled to recover rental 
value of their building while injunc- 
tion wae a Fae damages under 
injunction bond.—Moore y. Miller, 2 

N.W. 646, 230 Iowa 736. i228 


§ 755 aie 

U.S.Mo. Courts of chancery have dis- 
cretionary power to assess damages 
sustained by parties who have been in- 
jured because of an injunctive restraint 
ultimately determined to have been im- 
properly granted.—Public Service Com- 
mission of Missouri vy. Brashear Freight 
Lines, 61 S.Ct. 784, reversing 114 F.2d 
1, certiorari granted 61 S.Ct. 392. 

D.C.Cal. The court may in its dis- 
cretion contemporaneously with the 
final decree, either in it or in a special 
order, refer the matter of damages 
which may have followed from the im- 
provident use of an injunction to a 
master for determination but cannot 
do so on a motion made long after the 
entry of the final decree dissolving’ the 
injunction and disposing of the litiga- 
Poncestpody Co. v. Mikels, 40 F.Supp. 


_ Where final decree dissolving injunc- 
tion and disposing of the litigation was 
entered on December 5, 1938, and such 
decree was affirmed in November, 1940 
and final decree was silent on matter 
of damages, motion made some eight 
months after affirmance of decree to 
refer matter of damages to master must 
be denier ero ey Co. v. Mikels, 40 F. 


Supp. 53. 

Where final decree dissolving an in- 
junction and disposing of the litigation 
was silent as to damages and decree 
was subsequently affirmed, defendants’ 
damages must be recovered by a sepa- 
rate action, notwithstanding that on a 
prior similar motion by plaintiff, which 
was withdrawn, plaintiff had insisted 
that court had jurisdiction to deter- 
mine the matter, and defendants did 
not question court’s jurisdiction.— 
Stoody Co. v. Mikels, 40 F.Supp. 53. 


6-405.—Idaho Gold Dredging Corpora-_ 


under statute authorizing — 


Pe ee 


re 
pales 


+ 


TST nee. 


_ Cal. App. 


le AD 

nich he remove 

i river, across 

river in city 

dant, seeking damages 
d during period of 


federal requirements, whether or not 


reference was made to violation of fed- 


eral requirements in complaint or in 


temporary injunction. 33 U.S.C.A. § 
403.—Bohm y. Gerdes, 32 N.H.2d 1000. 
309 Ill.App. 206. 

In suit to enjoin defendant from 
hauling sand which he removed from 
bar in Mississippi river, across public 
common fronting river in city of Alton, 
defendant was not entitled, on dissolu- 
tion of temporary injunction, to dam- 
ages for loss of sand piled up by de- 
fendant and allegedly taken away by 
others or washed away by river during 


' period of temporary injunction, where 


~— 


defendant did not establish title to 
sand because of his failure to show that 
he was authorized by Secretary of War 
to remove sand as required by federal 


statute. 33 U.S.C.A. § 403.—Bohm v. 

yeas 32 N.E.2d 1000, 309 Ill.App. 
y § 771 

A mutual agreement be- 


tween parties to an injunction suit, 
whereby the suit is terminated, does 


not amount to an admission by plain-. 


tiff that he is not entitled to injunc- 
tion so as to entitle defendant to _re- 
eover on bond.—Wilshire Mortg. Cor- 
poration v. O. A. Graybeal Co., 105 P. 
2d 996. 

Where undertakings furnished by 
surety company for plaintiffs in injunc- 
tion suit provided that surety would 
pay defendants such damages, not ex- 
ceeding a certain amount, as defend- 
ants sustained by reason of temporary 
restraining order and injunction pen- 


dente lite if superior court finally de- 


cided that plaintiffs were not entitled 
to order and injunction pendente lite, 
until a final determination was had 
showing that injunction was wrongfully 
issued, or until, by their conduct in 
dismissing suit, principals under un- 
dertakings, in effect, conceded that they 
were not entitled to injunction, no lia- 
bility could attach to surety.—Wilshire 
Mortg. Corporation vy. O. A. Graybeal 
Co., 105 P.2d 996. 

N.Y.App.Div. The obligation under 
an injunction bond is for benefit of 
party enjoined, and the limited repre- 
sented class enumerated in statute pro- 
viding that bond shall cover damages 
to third persons. Civil Practice Act, § 
895.—Benguiat v. Gotham Nat. Bank of 
New York, 24 N.Y.S.2d 836, 261 App. 
Div. 199. 
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§ 
Cal.App. Dismissal of suit for in- 
junction by mutual agreement of parties 


-does not operate as a “judgment” that 


plaintiff has no right to injunction so 
as to entitle’ defendant to recover on 
bond.—Wilshire Mortg. Corporation v. 
QO. A. Graybeal Co., 105 P.2d 996. 


§ 781 
Idaho. In action on injunction bond 
given in suit to enjoin collection of 
judgment, a cross-complaint alleging 
merely that -attorneys for judgment 


ereditor in injunction suit had offered 


on behalf of client to deed judgment 
ereditor’s property to judgment debtor 
if judgment debtor thought that it 
could thereby recoup its losses was 
demurrable, since under the statute an 
attorney can bind his client in an ac- 


tion or proceeding only if the agree- 


ment is filed with the clerk or entered 
upon the minutes of the court. Code 
1932, §§ 3-202, 6-405.—Idaho Gold 
Dredging Corporation v. Boise Payette 
Lumber Co., 115 P.2d 401. 
§ 791 3 

Cal.App.. A surety company which 
had furnished an undertaking for 
plaintiffs in suit for injunction was 
released from liability by dissolution 


one *, a 
cro 4 where company wa 
junction suit or stipulation.—Wilshire 


eI parties. eret 
ras not a party to in- 


Mortg. Corporation v. O. A. Graybeal 
Co., 105 P.2d 996. ‘ 

The dismissal of a suit for injunction 
by ‘mutual consent of parties thereto 
does not bind surety on bond furnished 
to procure injunction when surety was 
neither. a party to litigation nor’ to 
stipulation for  dismissal.—Wilshire 
Mortg. Corporation vy. O. A. Graybeal 
Co., 105 P.2da 996. 

Where defendants in injunction suit 
had opportunity, by refusing to sign 
stipulation dismissing suit, to insist 
either that plaintiff voluntarily dismiss 
suit or that trial court determine 
whether temporary restraining order 
was properly granted to the end that 
action might be prosecuted upon surety 
bond furnished for plaintiffs, defend- 
ants by consenting to dismissal of suit, 
“waived” such rights as they possessed 
under bond.—Wilshire Mortg. Corpora- 
pon v. O. A. Graybeal Co., 105 P.2d 


79 

Pa.Com.Pl. In action on bond given 
in proceedings wherein plaintiff was re- 
strained from carrying out contract for 
sale of stock, there is no validity to 
defendants’ objection to the second par- 
agraph of the statement on the ground 
that it fails to specify whether or not 
the certificate of stock was in the pos- 
session of the plaintiff on November 29, 
1930, since it appears that two other 
paragraphs set forth that the certificate 
was in the possession of a named indi- 
vidual on the date.—Bratton v. Fidelity 
a pevestt Co. of Maryland, 49 Dauph. 


An averment that an offer to purchase 
the stock was made “prior to November 
29, 1930” is not sufficiently specific as 
to the time of the offer—Bratton v. 
Fidelity & Deposit Co. of Maryland, 49 
Dauph, 112, 

An objection that one paragraph of 
the statement failed to set forth wheth- 
er or not the proposed buyer required 
the title to the stock to be good and 
marketable and the certificate deliver- 
able, cannot be sustained; those ques- 
tions are immaterial in this case, and 
if material, they are matters of defense. 
—Bratton v. Fidelity & Deposit Co. of 
Maryland, 49 Dauph. 112. 

Since it appears that when a prelimi- 
nary injunction was issued, in the equi- 
ty case, a bond was directed to be filed 
for $2000, and after hearing, the Court 


« 


eto injunction is measured | 


z 


continued the injunction and directed | 


the filing of an additional bond for 
$2000, it was not necessary for the 
plaintiff to indicate in his statement 
the amount of his damages on each 
bond, inasmuch as they were cumula- 
tive—Bratton v. Fidelity & Deposit Co. 
of Maryland, 49 Dauph. 112. 
§ 800 

Idaho. Where Supreme Court grant- 
ed stay of execution in injunction suit 
pending application to United States 
Supreme Court for certiorari upon de- 
posit of bonds to protect adversary 
against damages and costs, such se- 
curity was a substitute for injunction 
bond theretofore given so far-as any 
liability growing out of application for 
writ of certiorari was concerned, and 
in action on injunction bond evidence 
concerning services rendered by attor- 
neys in opposing petition for certiorari 
was not admissible.—Idaho Gold 
Dredging Corporation v. Boise Payette 
Lumber Co., 115 P.2d 401. 


§ 807 

Idaho. Where a controversy arises 
between attorney and client as _ to 
whether contingent fee contract covers 
certain services, and contract by rea- 
son of controversy is amended, and 
pursuant thereto client pays attorney 
for such services which were within 
scope of injunction bond, client in ac- 
tion on bond may recover a reasonable 
attorney’s fee not exceeding the ac- 
tual amount paid or limit of bond.— 
Idaho Gold Dredging Corporation vy. 
Boise Payette Lumber Co., 115 P.2d 
401. 


§ 808 
Cal.App. The liability of a surety on 


nce of at 
yy terms of 

-bond.—Wilshire Mortg, Corporation 
O. A. Graybeal Co., 105 P.2d 996. 
 §g33—COt™” Leg 
Ala. Writs of temporary injunction 
to restrain city officials from seizing a 
film duly indicated and held by a 
theatre, from interfering with opera- 
tion of film within theatre, from — 
harassing and molesting theatre opera 
tors in and about its exhibition, and 
from placing policemen in front of 
theatre and preventing public from 
entering therein for purpose of viewing ~ 
the film, were not vague, indefinite or — 
wanting in sufficient information to of- 

ficials to obey, and officials could 

disregard the writs with impunit 
ie parte Connor, 198 So. 850, 240 


Be ay Sik 
a bond given to procure 


° 


Even if part of writ ‘of tempor 
injunction restraining city offi 
from seizing certain film and from 


parte Connor, 198 So. 850, 240 Ala 
It is only when a court has no | 
to hear, or has no jurisdiction 
the matters of the proceedings 
over the parties, that it cannot ma 
an effective order for injunction, as 
regards power to punish for contem 
for disobedience of injunction.—Hx 
pets Connor, 198 So. 850, 240 Ala 


Cal. The superior court had no : 
risdiction to issue restraining order 
hibiting peaceful picketing of premises’ 
of customer of employer whose prod- 
ucts were boycotted by union in orde 
to conduct strike of such employe 
employees most effectively, and should — 
mot have adjudged picket guilty of con-— 
tempt in violating such order.—Forte 
bury v. Superior Couft in and for Los 
Angeles-County, 106 P.2d 411. |) ra 
Cal. Where trial court’s judgment in 
injunction suit against corporation pro- 
vided -that a mandatory injunct 
should issue commanding corporatio 
to remove specified groins from its 
property near plaintiff’s beach proper- 
ty, and judgment was one in whi 
both mandatory and _ prohibitory ° 
junctions were issued, respondent, 
individual to whom corporation trans- 
ferred its property after commencemen 
of suit, could not escape liability for — 
“contempt” by failing to remove groin 
on ground that there was only an ol! 
der for a mandatory injunction, and 
that there could be no contempt unti 
after plaintiff procured issuance o 
mandatory injunction by trial cour 
Katenkamp y. Superior Court in a 
for Santa Barbara County, 108 P 
1, 16 Cal.2d 696. i 
Where judgment in injunction suit 
against corporation provided that a 
mandatory injunction should issue 
commanding corporation to remove 
groins from its property near plain- © 
tiff’s beach property, and judgment ~ me 
was one in which both mandatory and 
prohibitory injunctions were issued, — 
that trial court might dissolve or 
amend injunction if conditions war- | 
ranted, and should consider any — 
changed conditions before enforcing any 
injunction, did not prevent judgment 
from constituting an existing enforce- i 
able mandatory injunction—kKaten- 
kamp v. Superior Court in and for : 
Santa Barbara County, 108 P.2d 1, 16 
Cal.2d 696. ’ 
N.Y.Sup. Where motion to dismiss (. 
complaint on ground that it did not 
state facts sufficient to constitute a r 


cause of action was granted with leave 
to plead over, defendant could not be 
punished for contempt for alleged vio- 
lation of temporary injunction order r 
occurring after date of order dismiss- A 
ing the complaint since the temporary 7 
injunction order did not survive the ae 
dismissal of the complamet. Civil Prac- 
tice Act, § 877.—Httlinger v. Trew, 24 
N.Y.S.2d 57, 175 Mise. 744. 

N.C. Where parties to action to re- 


: § 833 


strain defendant from obstructing a 
ditch agreed to submit matter to arbi- 
tration and judgment entered upon 
award ordered that defendant be re- 
strained from allowing obstructions in 
ditch to remain therein, order, to which 
there was no exception, was not void 
and was entitled to respect, and, if in 
any particular erroneous, the defend- 
* ant’s remedy was by appeal, as respects 
power of court to punish for contempt 
on disobedience. of mandatory injunc- 
tion requiring removal of obstructions. 
—Hlder v. Barnes, 14 §.H.2d 249, 219 
N.C. 411. 

Tex. Where provisions of a_perma- 
nent injunction are suspended pend- 
ing appeal by the filing of a proper 
- gupersedeas bond, persons affected by 
the injunction need not observe its or- 
ders and cannot be punished in con- 
tempt for disobedience thereof. Ver- 
““non’s Ann.Ciy.St. arts. 2270, 2275.—Ex 
parte Kimbrough, 146 S.W.2d 371, 135 
Tex. 624 
Wash, 
pears that injunction should never have 
; Beer granted to person complaining of 
its violation, he has not been injured, 
and is not entitled to have transaction 
effected in violation of the injunction 
set aside in contempt proceeding, al- 
though this is to be taken into consid- 
eration in fixing the degree of punish- 
ment for contempt.—Hanley v. Most, 


ding for the violation of a pre- 
f minary injunction after it has been 
dissolved by judgment in the principal 
action cannot be maintained for a vio- 
ation occurring prior to dissolution of 
the preliminary injunction.—State v. 
Neveau, 295 N.W. 718, 236 Wis. 414. 

‘Wis. Where a preliminary injunction 
was granted in a suit to enjoin barber 
from operating barber shop without 
first procuring license required by stat- 
ute, and complaint was subsequently, 
- dismissed on ground that statute and 
ode issued purstfant thereto were void, 
n dismissal of complaint preliminary 
injunction expired, and was not con- 
tinued in effect by pendency of an ap- 
peal from dismissal so as to impose 
iability for ‘contempt’? on the barber 
_ who operated shop in violation of terms 
of preliminary injunction after dis- 
missal of complaint. Sv.1939, §§ 100.- 
205, 274.26—State v. Neveau, 295 N.W. 
718, 236 Wis. 414. 


§ 342 

Cal, An injunction against a cor- 
poration binds not only the so-called 
corporate entity, but also all persons 
_ who act for corporation in transaction 
of its business and who have knowl- 
edge of decree, and disobedience of 
decree by such persons may subject 
ri) them to punishment for contempt, and 
fact that injunction ig issued against 
corporation alone rather than against 
its officers, agents and employees, does 
not change application of rule, since an 
injunction issued against a corpora- 
. tion is in effect an injunction against 
its officers, agents and employees.— 
_  WKatenkamp vy. Superior Court in and 
_ for Santa Barbara County, 108 P.2d 1. 
16 Cal.2d 696. 


§ 857 
_Cal.App. Placing by defendants of 
Sign against trespassing on fence 


‘across right of way, supplanting sign 
which had been nailed to tree at side 
of right of way prior to decree, could 
not be regarded as intentional disre- 
gard of terms of decree, in suit to quiet 
title, restraining defendants from inter- 
fering with plaintiff’s use of right of 
way and continuing obstruction.—Po- 
min v. Superior Court in and for Bl 
Dorado County, 112 P.2d 17. 

Neb. Where defendant who had been 
enjoined from maintaining ditch so as 
to cause surface water accumulated in 
and by the ditch to be cast on the 
plaintiff's lands, in good faith at- 
tempted to comply with the purpose 
of the order, and consulted with the 
county surveyor on how to meet the 
problem, followed surveyor’s advice 
and apparently was of the honest 
belief that he had so handled the sit- 
uation that there would be no recur- 


Where, upon hearing, it ap-. 


ly heavy rains. Comp:St.1929, §§ 20- 
1072, 20-2121.—Whipple v. Nelson, 293 
NuW. 382. , 

§.C. Where injunction restrained 
taxi operators from soliciting or re- 
ceiving passengers in certain territory 
within the regular sheduled route of a 
eertain corporation, action of -an op- 
erator in making prearranged regular 
trips for transportation of textile em- 
ployees within the territory in which 
the injunction was operative constituted 
violation of the injunction by the op- 
erator, who was therefore in “contempt 
of court.’—State v. Koon, 15 S.H.2d 
1335: 1975S.C 1300. ‘ 

Wash. Where temporary injunction 
prohibited husband and another from 
making or accepting gifts or transfers 
of community property, husband’s 
agreement to sell stocks comprising 
community property, providing that 
stocks should be placed in escrow and 
that title should not pass until stock 
should be fully paid for, violated spirit 
of the court’s order, as affecting liabil- 
ity for contempt.—Hanley v. Most, 115 
P.2d 951. 
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8 

Wash. Where temporary injunction 
prohibited gifts or transfers of com- 
munity property, it could not be modi- 
fied by clerk’s minute entry mentioning 
gifts only, stipulation of counsel cor- 
recting error therein and affidavit of 
counsel as to what occurred, so as to 
avoid punishment of defendant for con- 
tempt for accepting transfer of com- 
munity property.—Hanley v. Most, 115 
P.2d 951. 


§ 876 

D.C.111. If judgment restraining em- 
ployers from violating certain provi- 
sions of the Fair Labor Standards Act 
and incorporating stipulation providing 
that employers would pay employees 
difference between amounts of wages 
paid and amounts employees should 
have been paid had they been com- 
pensated at minimum and. overtime 
rates under act, and that employers 
would pay employees one-ninth of such 
sums in accordance with schedule pre- 
pared by Wage and Hour Administra- 
tor and balance in eight equal monthly 
installments was valid, proceeding by 
“eontempt was not proper but judgment 
was enforceable by means of an execu- 
tion at law. Fair Labor Standards Act 
of 1938, §§ 6,7, 29 U.S.C.A.. §§ 206, 
207.—Fleming v. Warshawsky & Co., 36 
F.Supp. 138. 
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§ 

Cal, A proceeding in contempt is a 
process for the enforcement or execu- 
tion of an order or judgment of the 
court which is in the nature of an in- 
junction._Smith v. Smith, 116 P.2d 3. 


§ 886 

Cal.App. Where injunctive relief 
against obstruction of right of way 
was ancillary to suit to quiet title, 
until merits of case were finally ad- 
judicated, defendants should not, pend- 
ing appeal, be forced to surrender 
position which they held prior to com- 
mencement of suit, and order adjudg- 
ing defendants guilty of contempt for 
violating mandatory injunction pend- 
ing appeal was annulled.—Pomin v. Su- 
perior Court in and for El Dorado 
County, 112 P.2d 17. 

Cal.App. Where jurisdiction of su- 
perior court to issue injunction was 
not attacked, and the order for injunc- 
tion became final, orders finding peti- 
tioners guilty of contempt for violating 
the order for injunction could not be 
reviewed by certiorari—Brunton v. Su- 
perior Court of Los Angeles, 114 P.2d 
45, subsequent opinion Brunton vy. Su- 
perior Court of Los Angeles County, 
116 P.2d 643. 


Wash. Where, upon hearing, it ap- 
pears that injunction should never 
have been granted to person complain- 
ing of its violation, he has not been in- 
jured, and is not entitled to have 
transaction effected in violation of the 
injunction set aside in contempt pro- 
ceeding, although this is to be taken 
into consideration in fixing the degree 


D.C.1ll. If proceeding by contempt o' 
court was proper procedure to enforce 
judgment restraining employers from 
violating certain provisions of the Fair 
Labor Standards Act and making an 
award in accordance with act, rule to 
show cause why employers should not 
be adjudged guilty of contempt was 
discharged and petition for adjudica- 
tion in contempt was dismissed, where 
injunctional order was not violated by 
employers. Fair Labor Standards Act 
of 1938, §§ 6, 7, 29 U.S.C.A. §§ 206, 207. 
—Fleming vy. Warshawsky & Co., 36 F 
Supp. 138. 


INNKEEPERS eee 


§ 11 

Mo.App. To establish the “landlord 
and guest relation” a traveler must ; 
visit a hotel for the purpose of avail- 
ing himself of the entertainment of- 
fered, that is, to obtain refreshments 
or lodging.—Cumming y. Allied Hotel 
Corporation, 144 S.W.2d 177. 

Plaintiff who was injured in fall in 
hotel room was a “guest’’ of defendant 
hotel corporation where plaintiff was 
a member of the family of her son- 
in-law who registered for himself and y 
family and paid a substantial price 
for the use of the room by himself ; 
and family.—Cumming y. Allied Hotel 
Corporation, 144 Sen 177. 


§ . 
N.Y.Sup. Hotels are not ‘‘public 
utilities’ and their internal affairs are 


not subject to the regulatory powers ; 


of the Public Service Commission. 
Public Service Law, § 90 et seq.— 
People ex rel. Public Service Commis- 
sion of New York v. New York Tele- 
phone Co., 22 N.Y.S.2d 837, 175 Misc. 


§ 20 

Miss. Under statutes dealing with 
safety measures in hotels and lodging 
houses, owner of ultimate title to the 
realty is bound only by requirements % 
appertaining to permanent fixtures, 
which become a part of the realty 
according to usual rules regarding real 
estate fixtures. Code 1930, §§ 4688- 
4695.—Rose v. Rather, 199 So. 299, 


§ 35 

©.C.A.Fla. The Florida statute pro- 
viding that hotel proprietor is not li- 
able for loss of guest’s jewelry not 
deposited with hotel manager is pre- 
sumed to have been enacted by Florida 
Legislature with provisions in mind of 
a prior section of the same act au- 
thorizing hotel proprietor to establish 
reasonable rules and regulationg for . 
management of hotel, and requiring 
guests to conform to such regulations, 
and providing for printing and posting 
in each room of such rules and a copy > 
of the first-mentioned statute. Acts 
Wla.1933, c. 16042, §§ 38, 40.—Ely v. 
Charellen Corporation, 120 F.2d 984. 

Under Florida statute providing that 
hotel proprietor is not liable for loss 
of guest’s jewelry not deposited with | 
hotel management, Florida hotel was 
not liable for its negligence resulting 
in guest’s loss of jewelry not deposited 
with hotel for safe-keeping, notwith- 
standing hotel’s failure to comply with 
another Florida statute requiring’ hotel 
proprietor to post in each room rea- 
sonable rules and regulations for man- 
agement of hotel, and a copy of the 
first-mentioned statute. Acts Fla.1933, 
ce. 16042, §§ 38, 40.—Hly v. Charellen 
Corporation, 120 F.2d 984. 


N.H. In action by guests at defend- 
ant’s hotel for negligence in perform- 
ance of defendant’s duty, arising out of 
parties’ relationship, to store plain- ; 
tiffs’ automobile in garage as agreed, ‘ 
the rule of damages for proximate ~— 
consequences governs, so as to entitle 
plaintiffs to recover value of lost arti- 
cles left in automobile, which was 
stolen because of defendant’s failure 
to perform such duty.—Campbell vy. 
Portsmouth Hotel Co., 20 A.2d 644. 

N.Y.City Ct. An innkeeper at com- 
mon law was absolutely liable as an 
insurer for loss of his guests’ property 
unless loss was occasioned by guests’ 


yf a 


offered for sale and was not returned 


§ 
Investors, 25 N.Y.S.2d 300. 


compan 


out exhibiting the contents 
and without sending notice to guest’s 


sustain the award of damages. 
al Business Law, § 


i 


ete ee oy 
tel selling at pub- 


ard 


lie auction the trunk and handbag of 
- guest who was delinquent in payment 
of his bills was liable to guest for 


value of guest’s clothing which was not 


to guest and had disappeared. General 
Business Law, 207.—Lane v. Hotel 


* A § 49- 

N.Y.City Ct. A hotel was not en- 
titled to limitation of its liability for 
loss of mink eoat which had been 
checked on mezzanine floor of hotel 
where checking facilities, consisting of 
movable racks, had been placed in an 
enlarged open space in front of eleva- 
tors, as such checking facilities did 
not constitute a “check room” within 
statute providing for limitation of lia- 
bility for loss of property deposited 
in a check room. General Business 
Law, § 201.—Gardner v. Roosevelt 
Hotel, 24 N.Y.S.2d 261, 175 Mise. 610. 


§ 62 

N.H. In action against hotel compa- 
ny for negligence in care of automo- 
bile, stolen because of defendant’s fail- 
ure to have it stored in garage for 
plaintiffs, who were travelers stopping 
overnight at defendant’s hotel, question 
whether bailment contract included au- 
tomobile’s contents, which plaintiffs 
might reasonably be expected to leave 
in automobile, so as to entitle them to 
recover damages for loss of such con- 
tents, was for jury, though only au- 
tomobile itself was expressly left in 
defendant’s charge by plaintiffs and 
defendant was ignorant of its contents. 
—Campbell v., Portsmouth Hotel Co., 
20 A.2d 644. 

In hotel guests’ action against hotel 
for damages resulting from 
theft of plaintiffs’ automobile because 
of defendant’s negligent failure to have 
it stored in garage as agreed, ques- 
tion whether such negligence and theft 
necessitated plaintiffs’ traveling ex- 
penses in returning to their home aft- 
er theft, which obliged them to aban- 
don trip, so as to entitle them to re- 
cover amount thereof, was properly 


submitted to jury, though such expense 


would have been incurred if automo- 
bile had not been stolen and plaintiffs 
were saved expense to and from their 
destination.—Campbell y. Portsmouth 
Hotel Co., 20 A.2d 644. 

In hotel guests’ action against hotel 
company for damages Spanien 3 from 
theft of plaintiffs’ automobile because 
of defendant’s negligent failure to have 
it stored in garage as agreed, ques- 
tion whether traveling expense, in- 
eeurred by one plaintiff to obtain res- 
toration of automobile after it was 
found, was proximate result of defend- 
-ant’s fault, so as to entitle plaintiffs 
to recover amount thereof as element 
of damages, was properly submitted to 


jury.—Campbell y. Portsmouth Hotel 
Co., 20 A.2d 644. ? 
N.Y¥.Sup. Where defendant hotel was 


not liable as an innkeeper for loss of 
personal property and the questions of 
negligence, contributory negligence and 
assumption of risk were for the jury, 
the direction of verdict for plaintiff 
was improper. Civil Practice Act, § 
457-a,—Gardner v. Roosevelt Hotel, 28 
N.Y.S.2d 78, 176 Mise. 546, reversing 24 
N.Y.S.2d 261, 175 Mise. 610. 


N.Y.Sup. A judgment in favor of de- 
linguent guest against hotel selling at 
public auction the trunk and handbag 
of guest, without inventory and with- 
thereof, 


forwarding address, would be reversed 
for new trial, where testimony of a wit- 
ness was erroneously excluded and 
guest’s description and proof of value 
of the property sold was insufficient to 
Gener- 
207.—Lane v. Hotel 
Investors, 29 N.Y.S.2d 364, reversing 
25 N.Y.S.2d 300. 


9 
©.C.A.lowa. Where cause of action 
for injuries to hotel guest arose in 


"42 C.J.ANNO.—175 


_ An,innkeeper’s duty under law of 
Iowa, like duty of any proprietor of 
building to which public is invited, is 
to use reasonable care to keep premises 
safe for use of guests and patrons, 
which includes keeping halls and pas- 
sageways free from hazards, and a vio- 
lation of that duty constitutes ‘“negli- 
gence”’.—lFort Dodge Hotel Co. of Fort 
Dodge v. Bartelt, 119 F.2d 253. 

In action for injuries to hotel guest, 
questions of negligence and contribu- 
tory negligence are ordinarily ‘ques- 
tions of fact’? for jury, and it is only 
when evidence is such that all reason- 
able minds would reach the same con- 
clusions that they become ‘“‘questions of 
law” for the court.—Fort Dodge Hotel 
ee of Fort Dodge v. Bartelt, 119 F.2d 

In action for injuries to guest in 
hotel in Iowa when guest tripped over 
her luggage in a second floor hallway, 
hotel owner’s negligence was for jury 
under evidence disclosing that bell boy 
left luggage of guest, who was a large 
woman wearing glasses and carrying a 
purse and a hat box, in a not too well 
lighted hallway where it would be un- 
derfoot if guest followed the shortest 

ath between room which she had just 
ooked at and another room which she 
had been invited to inspect.—Fort 
Dodge Hotel Co. of Fort Dodge v. Bar- 
telt, 119 F.2d 258. 

A hotel guest was not bound to as- 
sume that bell boy had not taken 
guest’s luggage with him to room 
which guest had been invited to inspect 
or that he left luggage in a place where 
guest would come in contact with it, 
in determining whether guest was con- 
tributorily negligent in tripping over 
the luggage.—Fort Dodge Hotel Co. of 
Fort Dodge v. Bartelt, 119 F.2d 253. 

Ordinarily a hotel guest or patron 
may rely upon the safety of passage- 
ways which he is invited to use.—Fort 
Dodge Hotel Co. of Fort Dodge vy. Bar- 
telt, 119 F.2d 253. 

In action for injuries to guest in 
hotel in Iowa, whether guest, who was 
a large woman wearing’ glasses,- who 
had emerged from a lighted room into 
a darker hallway was contributorily 
negligent in tripping over luggage 
which bell boy left near wall and -close 
to door of room which guest was leav- 
ing was for jury.—Fort Dodge Hotel 
ee of Fort Dodge v. Bartelt, 119 F.2d 

In action for injuries to guest in ho- 
tel in Iowa, instructing that burden of 
proving contributory negligence was 
upon defendant was error in view of 
Iowa law casting upon plaintiff the 
burden of proving freedom from con- 
tributory negligence in personal injury 
action. Federal Rules of Civil Pro- 
cedure, rule 8(c), 28 U.S.C.A. following 
section 723¢c—Fort Dodge Hotel Co. of 
Fort Dodge v. Bartelt, 119 F.2d 2538. 

La.App. Hotel owed to patron as 
invitee the duty of using ordinary care 
to keep its premises in a reasonably 
safe condition.—De Latour v. Roosevelt 
Hotel, 1 So.2d 353. 

Hotel was not chargeable with negli- 
gence because’ it provided its patrons 
with marble steps and because it did 
not cover the marble with mats or oth- 
er nonslip material in absence of show- 
ing that marble was so slick that it 
could not be walked over in perfect 
safety with use of ordinary care or a 
showing that there was any foreign 
substance or cleaning fluid placed upon 
it, to make it unusually slippery.—De 
Latour v. Roosevelt Hotel, 1 S0.2d 353. 

Hotel patron using hotel steps was 
required to use ordinary care.—De La- 
tour v. Roosevelt Hotel, 1 So.2d 353. 

Hotel was not charged with furnish- 
ing perfect or fool proof steps, but 
duty toward patron was only to pro- 
vide steps which could be descended in 
safety by the exercise of ordinary care. 
FATT. Te vy. Roosevelt Hotel, 1 So. 
2d 353. 


- 


d 


in arcade extending from_ street 


trance into main lobby, evidence would - 


not sustain recovery either on theo 


that marble was slippery or that steps 


were of defective construction under 
building code requirements 


cause no handrails were provided — 
that they were hazardous because tre 


Neb. The proprietor of a hotel is 


not an “insurer” against accident to — 


persons invited on the hotel premises 


used.—Pierce v. Burlington Transp. | 
297 N.W. 656. ame te 2 
The fact that tile floor in hotel lavs 
tory was hard and smooth, like. 
floors of similar construction, 
itself not negligence on the part of 
hotel proprietor, which would render 
proprietor liable to invitee for i 
sustained in fall.—Pierce v. Bur 
Transp., Co.,,.297. .NoW...00Gs 
The fact that there was a 
seven-inch step which invitee was 
quired to ascend and descend in go 
to and from a lavatory in a hote 
not of itself evidence of want o 
care on part of hotel proprietor, 
did not render proprietor li 
injuries sustained by invitee in 
Pierce vy. Burlington Transp. C 
N.W. 656. r at 
The fact that an invitee in hotel fell 
from lavatory into anteroom and | 
fered injury raised no presumptio 
personal injury action of negligence | 
the part of hotel proprietor, and 
doctrine of “res ipsa loquitur’” did 
apply, since the doctrine is only 


4 


plicable when the thing shown speaks — 


of the negligence of the defendant, 
merely of the happening of the a 
dent.—Pierce v. Burlington Transp. C 
297 N.W. 656. " Me hiaS: 

In action against hotel opera ) 
invitee for injuries sustained bkiben i 
fall from lavatory into anteroom w 
was six or seven inches lower th 
lavatory, and against wall, trial cou 
properly directed verdict for hotel 
erator at close of invitee’s evidence t 


effect that tile floor, though dry an ay 


clean, was slippery and _ that I 
slipped and fell over the step and 


against the wall without knowing just 


what happened.—Pierce v. Burlingt 
Transp. Co., 297 N.W. 656.— SH 

Where recovery was sought by i 
vitee for personal injuries sustained as 


result of fall from hotel lavatory into 


anteroom, burden was on invitee ft 
prove negligence on the part of the 
hotel proprietor, and if a case sufficien 
to sustain a judgment for invitee was 


direct a verdict for the hotel proprie- 


tor.—Pierce v. Burlington Transp. Co., — 


297 N.W. 656. 


Neb. The existence of a slight di 
ference in floor levels in different parts 
of a hotel which the public are invited 
to enter does not in itself constitu 
DER USRCE: ae neuee v. Luke, 299 N 


‘ ORE: 

The maintenance of circular platform 
about four inches in height in front of | 
door leading from hotel lobby into cof-| 


because 
treads were uneven in width and be- © 4 


hid 
quaNg 
not made out, trial court had duty to 


fee shop did not constitute negligence 
rendering operator of hotel liable for 


injuries sustained by guest who fell in 


pase ng from lobby into coffee shop.— 
elley v. Luke, 299 N.W. 593. 

A guest in hotel who, upon entering 
coffee shop from lobby, failed to no- 
tice presence of circular platform which 
extended a few feet into coffee shop 
and which was about four inches above 
level of floor of coffee shop did not ex- 
ercise due care for her own safety, and 
could not recover from hotel for inju- 
ries sustained in fall at edge of plat- 
form.—Kelley vy. Luke, 299 N.W. 598. 

N.Y.App.Div. 
tors who maintained a swimming pool 


for guests had duty to exercise ordi- 


Summer hotel proprie-. 
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nary care in the maintenance of the 
pool, but did not have absolute duty to 
maintain the pool in a reasonably safe 
condition.—Bristol v. Ernst, 27 N.Y.S. 
2d 119, 261 App.Div. 713. 

Instruction that it was the duty of 
- Fummer hotel proprietors who held out 
swimming pool as an inducement to 
_ guests to keep pool in reasonably safe 
- condition, and that it was their duty 

to see that there was nothing on the 

bottom of the pool that would cause 
’ injuries to those who were using it in 
‘aay a careful and prudent manner and to 
‘4 keep it free and clear from any ob- 
‘structions that would be of a danger- 

ous character, was erroneous, since 
proprietors had only the duty to exer- 
cise ordinary care in maintaining the 
: pool in such a condition that it would 
not cause injuries to guests.—Bristol v. 
es a 27 NVY.S.2d° 119, 261 App-Div. 
In action for injuries sustained by 
‘uest in stepping on a piece of glass 
at the bottom of a swimming pool 
maintained by summer hotel proprie- 
ors, court should have instructed jury 
that proprietors’ duty consisted in ex- 
reising reasonable care in maintaining 
ool in such condition that it would 
“not eause injury to persons availing 
‘themselves of the facilities —Bristol v. 
uernat, 27 N.Y.S.2d 119, 261 App.Div. 
- In action for injuries sustained by 
guest who stepped on piece of glass at 
bottom of swimming pool maintained 
_ by summer hotel proprietors, refusal of 
requested instruction that if the defect 
from which the guest was hurt could 
not have been discovered by reasonable 
inspection then plaintiff could not re- 
cover was error, since refusal to give 
such an instruction implied that the 
roprietors assumed an absolute duty 
o maintain the pool in reasonably safe 
condition and that their duty was not 
_ discharged by exercise of ordinary care 
, in the maintenance and supervision of 
the pool.—Bristol v. Ernst, 27 N.Y.S.2d 
fo t19 26 App.Div. 713: 
ss Ohio App. In guest’s action against 


hotel company for injuries resulting 


or upon 
ect which stung guest was not identi- 


it had been in the room, or the condi- 
‘tions under which it entered the room 
did not appear, nor did it appear that 
rs insect was in or about the bed at any 
time prior to occupancy of the room or 
during period of its occupancy by 
— —- guest.—Cunningham vy. Neil House Ho- 
SeentelnCo., 63. N..2d 859. 
a i Pa.Com.Pl. In an action to recov- 
er damages sustained by the wife plain- 
tiff in defendant’s barroom when _ her 
dress. was ignited by the negligent 
lighting of a cigarette by a third per- 
son, described as a minor, a non-mem- 
ber of the club, and a person of known 
intemperate habits who was visibly in- 
toxicated, and to whom, it is alleged, 
defendant sold intoxicating liquor while 
he was in that condition, liability be- 
ing asserted both on the basis of the 
Act of May 8, 1854, P.L. 663, 47 P.S. 
§ 601 et seq., and on the ground of 
defendant’s common-law liability as an 
innkeeper, the statement of claim 
should set forth the name of the third 
---~-person whose act directly caused the 
injury, but such omission may be sup- 
- plied by amendment, notwithstanding 
the fact that defendant may have lost 
». by lapse of time the right to recover 
i against the third person.—Tyson v. 
- Plymouth Country Club, 41 D. & C. 116, 
Ns « 57 Montg. 140. 
BX In such an action, it is unnecessary 
a to name the person alleged to have 
illegally served intoxicating liquor to 
¢ the third person whose act directly 
, ‘caused the injury.—Tyson v. Plymouth 
aunty Club, “41 °D. & C.' 116; 


Montg. 140. 
In such an action, it is unnecessary 
- to aver negligence on the part of de- 


7 fendant’s employe, since liability is 
[ based not on negligence but on the un- 
i. ° lawful sale of intoxicating liquor; nor 


‘ae 


_INNKE noe 


: {*; I 


is it necessary to aver expressly that — 


the minor’s negligent act resulted from 
the illegal sale of liquor to him_by de- 
fendant.—Tyson v. Plymouth Country 
Club, 41_D. & C. 116, 57 Montg., 140. . 

In such an action, it is immaterial 
and no ground of defense that the third 
person was a nonmember of the defend- 
ant’s club.—Tyson v. Plymouth Coun- 
oy Club, 41 D. & C.. 116, 57 Montg. 


YTex.Civ.App. In guest’s action 
against hotel company for injuries, 
direct proof of ownership of the hotel 
was not necessary, but such fact could 
be proved by circumstantial evidence. 
—Payant v. Corpus Christi Plaza Hotel 
Co., 149 S.W.2d 665, error dismissed, 
judgment correct. 

In guest’s action against hotel com- 
pany for injuries where ownership 
and operation of elevator by defendant 
was not specifically asserted as a de- 
fense and a general denial only was in- 
terposed, slight proof was suflicient to 
establish fact of ownership by defend- 
ant since the ownership and operation 
of the hotel were facts peculiarly with- 
in defendant’s knowledge.—Payant vy. 
Corpus Christi Plaza Hotel Co., 149 S. 
W.2d 665, error dismissed, judgment 
correct. 

In guest’s action against named hotel 
company for injuries where the compa- 
ny pleaded absence of negligence and 
contributory negligence and evidence 
showed that there was a hotel by the 
name alleged, operated by company in 
designated city and there was nothing 
to indicate that there was more than 
one hotel by that name in that city, 
whether defendant company owned and 
operated hotel in which injuries were 
sustained was for jury.—Payant v. 
Corpus Christi Plaza Hotel Co., 149 S. 
W.2d 665, error dismissed, judgment 
correct. 


In guest’s action against hotel com- 
pany for injuries sustained in attempt- 
ing to alight from a stalled elevator, 
evidence of the stalling and sticking of 
the elevator without other evidence was 
insufficient to require submission of an 
issue of negligence.—Payant v. Corpus 
Christi Plaza Hotel Co., 149 S.W.2d 
665, error dismissed, judgment correct. 

In guest’s action against hotel com- 
pany for injuries sustained in attempt- 
ing to alight from stalled elevator, 
where there was evidence sufficient to 
require submission of issue of negli- 
gence to the jury, court erred in di- 
recting verdict for defendant.—Payant 
v. Corpus Christi Plaza Hotel Co., 149 
S.W.2d 665, error dismissed, judgment 
correct. 
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Ga.App. The lessee of a building in 
which he conduets a hotel is liable for 
a defective condition of the building 
or its appliances causing injury to 
guest. Code 1933, §§ 61-111, 61-112.— 
Home Owners Loan Corporation vy. 
Brazzeal, 9 S.W.2d 773, 62 Ga.App. 683. 

Action by hotel guest for injuries 
caused by stairway defect of which 
both owner and lessee of hotel al- 
legedly had notice could be maintained 
against owner and lessee jointly, as 
against demurrer for misjoinder of 
parties and causes of action. Code 
1933, § 22-1102.—Home Owners Loan 
Corporation v. Brazzeal, 9 8.H.2d 773, 
62 Ga.App. 688. 

Miss. Where hotel guest could not 
get outside of door of his room and 
into any hallway or stairway during 
fire, alleged inadequacies in construc- 
tion of hotel building with respect to 
hallways, stairways, and the like were 
not “proximate cause” of injury to 
guest and did not authorize recovery 
from hotel owner. Code 1930, §§ 4688- 
4695.—Rose v. Rather, 199 So. 299. 

An alarm bell or gong required by 
statute to be kept in hotel or lodging 
house is not a ‘fixture’, and hence 
owner of leased hotel is not liable, 
under such statute, as “proprietor” or 
“keeper” of hotel, to guest injured in 
fire for failure to provide bell or gong. 
Code 1930, § 4693.—Rose vy. Rather, 
199 So. 299. 

Mo.App. The owner of property is 
liable for injuries resulting from de- 


e a 
but that rule should not be- 
strictly where the relationship te 
keeper and guest exists, especially 
where it is not only the duty of the 
innkeeper to use ordinary care in In- 
specting its rooms, 
shows that it assumed that duty and 
had a_rule that rooms should be in- 
spected and lights tried by maids and 
bellboys before turning them over to 
guests.—Cumming v. Allied @lotel Cor- 
poration, 144 S.W.2d 177. A 

One who goes to a hotel bargains for 
the use of safe premises, and though 
the landlord is not an insurer, the law 
protects the guest from carelessness of 
his landlord even where the defect in 
the premises is known, or is obvious to 
the guest, so long as the guest uses 
ordinary care—Cumming y. Allied 
Hotel Corporation, 144 S.W.2d 177. 

N.M. Where hotel porch was provid- 
ed with side entrance in addition to 
main or front entrance, guests using 
side entrance could rely upon the im- 
plied assurance of hotel that it had pro- 
vided reasonably safe facilities for their 
use.—Snodgrass vy. Turner Tourist Ho- 
tels, 109 P.2d 775, 45. N.M. 50. 

Upon approaching and entering a 
public place, a patron is not required 
to take better of two entrances so loug 
as one taken does not present such 
obvious hazards as would deter an 
ordinarily prudent person from at- 
tempting it under the circumstances. 
—Snodgrass v. Turner Tourist Hotels, 
109 P.2d 775, 45 N.M. 50. 


N.Y.App.Div. Where depression in 
top step of front steps of rooming 
house was located near the railing on 
the steps, so that a person would be 
likely to pass over it to get to the 
railing, whether the depression consti- 
tuted a dangerous condition, so as to 
permit roomer in rooming house of 
one who was the lessee ot the entire 
building to recover from him for in- 
juries sustained when she caught her 
heel in the depression, was for the 
jury.—Richards y. Olsen, 21 N.Y.S.2d 
371, 259 App.Div. 1112, reargument de- 
Bae Richards v. Olson, 22 N.Y.S.2d 
36. 

Where depression in top step of the 


‘front steps of rooming house was lo- 


cated near the railing on the steps, so 
that a person would be likely to pass 
over it to get to the railing, question 


whether roomer in the building was | 


guilty of contributory negligence, so as 
to preclude recovery for injuries sus- 
tained when her heel caught in the 
depression, was for the jury.—Richards 
v. Olsen, 21/N.Y.S.2d 371, 259 App.Div. 
1112, reargument denied Richards v. 
Olson, 22 N.Y.S.2d 536. 


Utah. An innkeeper is not an “in- 
surer’ of the safety of his guests, but 
owes to them ordinary care to see that 
the premises assigned to them are rea- 
sonably safe for their use and oeccu- 
oberg niga ios v. Syrett, 104 P.2d 
A hotel keeper has duty to maintain 
his buildings and premises in a con- 
dition reasonably safe for his guests. 
—Carpenter v. Syrett, 104 P.2d 617. 

Where power unit used to generate 
electric current for lighting inn was 
composed of Diesel engine, used in the 
daytime, and a_ six-cylinder motor 
from a truck, used in the evening, and 
there was evidence that the lighting 
system would often be turned off dur- 
ing day and lights would frequently 
go out, whether lighting system com- 
plied with statutory requirement of 
proper lighting, and whether the prem- 
ises were reasonably safe for guest who 
fell downstairs after stairway light 
went out as guest started to descend 
stairs, were questions for jury. Rev. 
St.1933, 3-12-6.—Carpenter v. Syrett, 
104 P.2d 617. 


: § 71 

Iowa. In action against hotel oper- 
ators for injuries to infant struck by 
window screen which fell when hotel 
guest attempted to raise it, allegation 
of negligence in failing to install pin, 
screw, etc., to prevent screen from be- 
ing raised above guides, and in fail- 


but the evidence | 


ourt could ul 
* the truth thereof.— 
pha Martin Hotel Co., 
W. 901, 230 Iowa 739. 
Mass. Owner of hotel building had 
luty to invitee to exercise reasonable 
-eare to keep the hotel building in a 
reasonably safe condition for the in- 
__—-vitee’s use according to the invitation, 
or, at least, to warn invitee against any 
dangers attendant on such use that 
were not known to the invitee or ob- 
vious to an ordinarily intelligent per- 
son, and either were known, or in the 
exercise of reasonable care should have 
been known, to the owner of the hotel 
’ building.—Sterns v. Highland Hotel Co., 
: 29 N.H.2d 721.- 
4 The fact that owner of hotel building 
-had no attendant at revolving door was 
not evidence of owner’s negligence in 
action by invitee for injuries sustained 
= when she fell onto the sidewak after 


am 


passing through revolving door.— 
Ana Highland Hotel Co., 29 N.E. 


The maintenance of a standard re- 
: volving door at floor level approximate- 
ly 4% inches higher than the sidewalk 
_ and with a step extending 5% inches 
past the rubber strips on the four 
_ panels of door when they were at right 
angles with the sidewalk, was not neg- 
 _ligence on part of owner of hotel and 
did not render hotel liable to invitee 
for injuries sustained in fall on leaving 
hotel through revolving door.—Sterns vy. 
Highland Hotel Co., 29 N.H.2d 721. 
a N.Y.App.Div. An owner of hotel was 
_ not liable for injuries sustained by 
plaintiff when she fell into ditch at 
extreme edge of platform leading to 
hotel entrance when she apparently lost 
her balance while reaching into auto- 
mobile parked alongside platform for 
; ignition key, on theory of nuisance 
created and maintained by owner of 
hotel, and on theory of negligence in 
the maintenance of the condition.—Mc- 
Ginn v. Shelter Island Heights Ass’n, 
. 23 N.Y.S.2d 336. 


§ 72 
< Iowa. In action against hotel opera- 
_ tors for injuries to infant struck by 
window screen which fell when hotel 

guest attempted to raise it, evidence 
authorized directed verdict denying re- 
covery on ground that it was not “rea- 
sonably foreseeable’ that guest, in 
looking for parade, would raise screen 
out of guides, which could not be done 
py holding onto handles, and would ap- 
ply outward pressure necessary to dis- 
y lodge screen.—Kapphahn yy. Martin 
“a Hotel Co., 298 N.W. 901, 230 Iowa 739. 
“4 The operator or occupier of hotel or 
other building is bound to use reason- 
; able and ordinary care to maintain it 
in such condition as not to be a source 
of danger to persons using the streets 
adjacent thereto, but he is not an “in- 
_- surer’”.—Kapphahn y. Martin Hotel Co., 
> 298 N.W. 901, 230 Iowa 739. 
In action against operators of hotel 
e for injuries to infant struck by screen 
which fell when hotel guest attempted 
to raise it, burden was on plaintiff to 
i show how screen came to fall.—Kapp- 
hahn v. Martin Hotel Co., 298 N.W. 
901, 230 Iowa 739. 
; In action against hotel operators for 
; injuries to infant struck by screen 
which fell when hotel guest attempted 
to raise it, defendants’ acts would be 
gauged by the reasonably prudent per- 
a son rule.—lKapphahn y. Martin Hotel 
me Co., 298. N.W. 901, fe Iowa 739. 


§ 

Kan. A hotel guest, who relied upon 
hotel to do mending of her dress in an 
ordinarily prudent manner, was not 
guilty of contributory negligence, so 
as to preclude recovery for injuries suf- 
fered in fall when heel caught in hem 
; of dress, in failing to inspect the dress 
earefully.—Bradley vy. Allis Hotel Co., 
me 109 P.2d 165, 153 Kan, 166. 

N.M. Where intending guest crossed 
dimly lighted patio to steps leading to 
side entrance of hotel porch, and steps 
were dimly lighted, and glaring flood- 
light which was played on side of hotel 
struck guest in face just as she was 


Gi. 


re 


by proof, step, fell, and was injured, hotel could 
not take ju- 


298 


a8 of 


; Sy Ny MES % 
ttempting to go up st 0 
position of first 


which she mistook 


not escape liability for guest’s injuries 
on ground that guest was contributo- 
rily negligent in attempting to nego- 
tiate dark patio, since guest had a 
right to assume that a common en- 
trance to the building would be safe for 
her use and no complaint was made of 
injury received in darkness of the pa- 
tio—Snodgrass y. Turner Tourist Ho- 
tels,' 109 P.2d 775, 45 N.M. 50. 

Where intending hotel guest walked 
across poorly lighted patio to steps 
leading to side entrance of hotel porch, 
and steps were dimly lighted and glar- 
ing floodlight which was played on side 
of hotel struck intending guest in the 
face, just as she was attempting to go 
up steps, as result of which she mis- 
took position of first step, and fell and 
was injured, and way chosen by guest 
was one of two obviously open and 
supposedly safe ‘routes, hotel could not 
escape liability for injuries on ground 
that intending guest was contributorily 
negligent in failing to use main en- 
trance.—Snodgrass y. Turner Tourist 
Hotels, 109 P.2d 775, 45 N.M. 50, 

In guest’s action for injuries sus- 
tained in fall on attempting to nego- 
tiate steps leading to side entrance of 
hotel porch, guest could not be charged 
with assumption of risk where there 
was no evidence that she knew of the 
dangerous condition which she was to 
encounter, and light about the steps 
which could be seen from point where 
guest left automobile afforded an im- 
plied invitation to use the steps.—Snod- 
grass vy. Turner Tourist Hotels, 109 P. 
2d 775, 45 N.M. 50. 


§ 76 

Kan. A hotel’s liability to guest for 
injuries resulting from negligent repair 
of dress by valet shop employees would 
be the same irrespective of distinctions 
between actual and apparent or ostensi- 
ble agency, and guest could plead both 
actual and ostensible agency in her pe- 
tition, and either would support judg- 
ment.—Bradley y. Allis Hotel Co., 109 
P.2d 165, 153 Kan. 166. 


§ 78 

Minn. In hotel guest’s action for per- 
sonal injuries, evidence that hotelkeeper 
permitted presence of ice on foot mat 
in lobby entrance of hotel on which 
guest slipped and was injured was suf- 
ficient to show negligence and to sup- 
port verdict for guest. Mason’s Minn. 
St.1927, § 5907.—Green v. Elgin Hotel 
Co., 295 N.W.. 905. 

N.M. In guest’s action for injuries 
sustained in attempt to negotiate steps 
leading to side entrance of hotel porch, 
burden was upon hotel keeper to show 
that guest was contributorily negligent, 
—Snodgrass v. Turner Tourist Hotels, 
109 P.2d 775, 45 N.M. 50. : 

§ 79 

Cal.App. In guest’s action against 
hotel for injuries sustained when guest 
slipped on damp concrete step which 
had been worn slick and smooth and 
which led to walk surrounding hotel’s 
swimming pool, evidence that hotel was 
negligent in maintenance of stairway 
was insufficient for jury.—Fuller v. Vis- 
ta_Del Arroyo Hotel, 108 P.2d 920. 

In guest’s action against hotel for 
injury sustained when guest slipped on 
damp concrete steps which had been 
worn slick and smooth and which led 
to walk surrounding the hotel’s swim- 
ming pool, evidence that hotel’s negli- 
gence was the “proximate cause’”’ of the 
injury to the guest was insufficient for 
jury.—Fuller v. Vista Del Arroyo Ho- 
tel, 108 P.2d 920. 

Kan, In action by hotel guest for 
injuries suffered in fall when guest’s 
heel caught in hem of skirt which had 
been negligently repaired by valet 
shop employees, evidence held to make 
jury questions on issues of ostensible 
agency and of actual agency of such 
employees for the hotel.—Bradley v. 
ae Hotel Co., 109 P.2d 165, 153 Kan. 


Mo.App. In guest’s action against 
hotel for injuries sustained in fall when 
stepping into room from dimly lighted 
elevated bathroom, the outer edge of 
whose white floor was a darker granite 


- control of guests, not being in deroga- — 


Cen ME etc: a 
tread, whether failure pro 
light bulb in bathroom was neg 
on part of hotel was for ju 
ming v. Allied Hotel Corporation, 
S.W.2d 177, - 1 ie 
In guest’s action against hotel 
injuries sustained in fall when_ ste ; 
ping into room from dimly lighted — 
elevated bathroom, the outer edge of 
whose white floor was a darker gran- — 
ite tread, guest’s testimony that s 
did not know that there was a tread 
at edge of step much darker than bat! 
room floor was for jury on issue wheth 
er guest was contributorily negligen 
failing to step over tread and ¢ 
room carpet.—Cumming v. Allied H 
Corporation, 144 S.W.2d 177. 
In guest’s action against hotel fo 


4 


SS 
ae 


tread, whether contrast in colo 
tread and carpeting in room 
appear in dimly lighted bathroo 
for jury.—Cumming y. Allie 
Corporation, 144 S.W.2d 177. — i 
N.M. Where steps leading to | 
entrance of hotel porch were 4d 
lighted, and glaring floodlight w 
was played on side of hotel shone in 
intending guest’s face just as she w: 
attempting to go up steps, as pee ue: 
which she mistook position of fir 
step and fell and was injured, in 
for injuries, whether hotel was_ne; 
gent in maintaining a dimly light 
flight of steps and glaring floodlig 
and whether guest was contributorily 
negligent, were for the jury.—Sno 
grass v. Turner Tourist Hotels, 1' 
P.2d 775, 45 N.M. 50. f t 
In guest’s action for injuries su 
tained while attempting to negotiat 
steps leading to side entrance of hote 
porch, instruction, that guest would b 
negligent in choosing a path leading to 
the premises if any portion thereo 
‘so dark that she could not see w 
she was going, was properly refu 
where instruction did not consider 
the guest may have been injured a 
place where it wag not wholly da’ 
and where she could not have been ex- 
pected to anticipate additional dange 
ous conditions that confronted her. 
Snodgrass y. Turner Tourist Ho 
109 P.2d 775, 45 N.M. 50. es 
Utah. Whether lighting system fo: 
inn, if negligently maintained, wai ‘ 
proximate cause of injuries to guest — 
who fell when stairway light went o 
as guest started to descend stairs, wa 
question of fact for jury. Rev.St.19: 
gata: 6 CARD ence v. Syrett, 104 ‘P. ( 
Contributory negligence of guest at 
inn who fell downstairs after stairway — 
light went out as guest started to — 
descend stairs, was for jury. Rev.St. — 
1938, 3-12-6.—Carpenter v. Syrett, 
P.2d 617. / 


§ 84 ; 
Ohio App. The statute giving an 
innkeeper a lien on baggage belonging _ 
to or under control of guests is nee i 
ly declaratory of the common law ar 
states an exception to the general rule 
of the common law that one cannot be 
deprived of his chattels without his — 
consent or knowledge. Gen.Code, § 
5984.—M. & M. Hotel Co. v. Nichols, 32 — 
N.H.2d 463. i 5 oy 
The statute giving an innkeeper a 
lien on baggage belonging to or under — 


tion of the common law, need not re- 
ceive strict construction against the © 
innkeeper. but on the contrary must — 
receive such construction as will give 
the innkeeper full limit of security in- Va 
tended, having in mind its large meet 
Gen.Code, § 5984.—M. & M. Hotel Co. 
v. Nichols, 32 N.B.2d 463. 

At common law, a lien may be 
claimed by an innkeeper on property 
of a guest though the property has 
been stolen from a third person, par- 
ticularly if the innkeeper is ignorant 
of the’ theft.—M. & M. Hotel Col vi y= 
Nichols, 32 N.H.2d 463. 

Under statute giving innkeeper a lien : 
on baggage belonging to, or under 4 
“control” of guest, hotel did not have . 
lien on stolen adding machine which : 

= 


§ 85 
Pe: guest brought into hotel as his own 
property since the word “control” in 
the statute cannot be extended to a 
a control which is not conferred by some 
act of the real owner. Gen.Code, § 
5984—M. & M. Hotel Co. vy. Nichols, 
}  32:N.H.2d 463. 
tan § 85 
Ohio App. Where hotel guest being 
‘in arrears for his bill turned adding 
machine over to the hotel, but it was 
thereafter discovered that the adding 
machine was stolen and prosecuting 
attorney seized the machine as_ evi- 
dence, Jater returning it to the hotel, 
2 the hotel did not lose its lien, if it had 
any, by subsequently releasing custody 
of the machine to the prosecuting at- 
- torney, in absence of evidence regard- 
ing the reason for subsequent surren- 
der, since it would be presumed that 
oat _ proseeuting attorney’s custody of ma- 
- chine was lawful and that the subse- 
quent surrender was _ involuntary, 
though hotel did not require prosecut- 
ing attorney to resort to law to regain 
possession.—_M. & M. Hotel Co. v. 
Nichols, 32 N.W.2d 463. . 


§ 94 
N.Y.App.Div. Under statute penaliz- 
‘the diversion or attempt to divert 


- been an attempt to divert. Penal Law, 
_925-a.—People v. Boord, 23 N.Y.S.2d 
792, 260 App.Div. 681. 

| A licensed hotel runner, who gave 
lse information to persons requiring 
information as to direction of address 
where they had reservations for room 
accommodations, and who induced per- 
sons to go to a hotel recommended by 
im, was guilty of violating statute 
penalizing the diversion, or attempt to 
divert any traveler or other person to 
nother hotel, boarding house, 
g house or lodging house, notwith- 
tanding that persons whom hotel run- 
er diverted to hotel recommended 


ig : § 95 
_ _N.Y.City Ct. An apartment hotel com- 
prising kitchenette apartments and ac- 
commodating transients only very in- 
if) frequently did not constitute a “hotel” 
with respect to plaintiff who occupied a 
small furnished apartment with his 
family under a six months’ lease within 
statute relating to frauds on hotel, inn, 
boarding house, rooming house, or 
yodsing house keepers. Penal Law, § 
- 925.—Cooper y. Schirrmeister, 26 N.Y. 
 $.2d 668, 176 Mise. 474, 
The omission of the term “apartment 
hotel” in statute relating to frauds on 
hotel, inn, boarding house, rooming 
house, and lodging house keepers was 
- deliberate in absence of any expression 
or action by the Legislature which 
“might be deemed a sufficient basis for 
ascribing a different intent, and the 
term “hotel” in the statute does not in- 
clude an ‘apartment hotel.” Penal 
Law, § 925.—Cooper v. Schirrmeister, 
26 N.Y.S.2d 668, 176 Mise. 474, 


INSANE PERSONS 


§ 1 

Cal.App. A person might be “‘incom- 
petent” in the general acceptation of the 
term yet not to the extent that she 
would be unable to carry on her busi- 
iy ness, or be. deprived entirely of the 
if owers of knowing and understanding 
he nature of a summons and a com- 
plaint.—Olivera v. Grace, 116 P.2d 146. 
bi W.Va. The alleged wastefulness and 
~ lack of sobriety or business ability of 
son, and mother’s foolishness in turn- 
ing over her business affairs to son, 
were insufficient to show that mother 
was a “mental defective’ within stat- 
ute authorizing appointment of commit- 
; tee for mentally defective persons. 
Code 1931, 27-3-13.—Petition of Wood, 
15 S.H.2d 393. 

Generally, courts have no jurisdiction 
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to interfere with right of persons to 
dispose of property in any manner 
they may see fit, and especially, in a 
statutory proceeding expressly for pur- 
pose of determining mental defective- 
ness, such factors have little bearing. 
Code 1931, 27-3-18.—Petition of Wood, 
15 S.H.2d 393. 

The terms “insane person” and “men- 
tal defective’, in statute authorizing 
appointment of committee for insane 
person or mental defective, were in- 
tended to convey different meanings, 
but definition of ‘‘mental defective’ in- 
cluded in the statute relating to West 
Virginia Training School was not in- 
dicative of what the Legislature had 
in mind in using the words “mental 
defective’ in the first statute. Code 
1931, 27-83-13, 27-8.—Petition of Wood, 
15 S.H.2d 393. 

A person can be declared a ‘“méntal 
defective’ under statute authorizing 
appointment of committee for mental 
defective, notwithstanding that such 
person is not a mental defective as that 
term is defined in statute relating to 
West Virginia Training School. Code 
1931, 27-38-13, 27-8.—Petition of Wood, 
15 S.H.2d 393. 

§ 163 


Cal. Insanity proceedings under Po- 
litical Code are summary proceedings 
for a particular purpose, and insanity 
or incapacity is not “judicially deter- 
mined” within terms of statute by 
commitment in such proceedings so as 
to invalidate conveyance or contract by 
person committed. Pol.Code, § 2167b; 
Civ.Code § 40.—Carroll v. Carroll, 108 
P.2d 420, 16 Cal.2d 761, prior opinion 
1036P:2d) 233. 


N.Y.Sup. A committee of person and 
roperty may not be appointed for al- 
eged incompetent who is a resident 
of the state before issuance of com- 
mission to inquire into competency or a 
determination of a jury. Civil Prac- 
tice Act, §§ 13856, 1357, 1364.—In re 
Laridon, 27 N.Y.S.2d 799, 176 Misc. 541. 
N.Y.Sur. The purpose of appoint- 
ment of a committee is to safeguard the 
rights of an  incompetent.—In re 
Youngs’ Estate, 25 N.Y.S.2d 811, 175 
Mise. 716. 


N.Y.Ct.Cl. A committee is appointed 
to take care of person or property of 
one who is incompetent to manage 
himself or his affairs. Civil Practice 
Act, § 1358.—Jacobs v. State, 24 N.Y.S. 
2d 122, 175 Mise. 561. 


Tenn.App., The statutes prescribing 
proceedings in relation to persons of 
unsound mind must be strictly con- 
strued. Code 1932, §§ 4451-4459, 9613- 
9651.—Kirk vy. Sumner County Bank & 
Trust Co., 153 S.W.2d 139. 

Wash. Under statute authorizing su- 
perior court of each county to appoint 
guardians for persons and estates, or 
either thereof, of mentally incompetent 
persons resident of county, the “un- 
soundness of mind’? which would justi- 
fy appointment of a guardian must be 
more than a mere debility or impair- 
ment of memory, and it must be such 
as to deprive person affected of ability 
to manage his estate. Rem.Rey.Stat. § 
1565.—In re Michelson’s Guardianship, 
11 Pi2d- 1051, 

Under statute authorizing superior 
court of each county to appoint guard- 
ians for persons and estates, or either 
thereof, of mentally incompetent per- 
sons resident of county, if a person for 
whom guardian is sought is capable 
of. transacting ordinary business in- 
volved in taking care of his property, 
and if he understands nature of his 
business and effect of what he does, 


and can exercise his will with reference - 


to such business, notwithstanding in- 
fluence of others, he is not of “un- 
sound mind”, and a guardian should 
not be appointed for his property. 
Rem.Rev.Stat. § 1565.—In re Michel- 
son’s Guardianship, 111 P.2d 1011. 
The real object and purpose of a 
guardianship is to conserve ward’s 
property for his own use, as_ dis- 
tinguished from the benefit of others, 
Rem.Reyv.Stat. § 1565.—In re Michel- 
son’s Guardianship, 111 P.2d 1011. 
Guardians should not be appointed ei- 
ther of the person or of the property of 


one simply because he is 

firm or because his mind i 
extent, impaired by age or disease 
Rem.Rev.Stat. § 1565.—In re Michel- 
son’s Guardianship, 


old woman had good memory and had 
sufficient will power to manage her own 
affairs when dealing with strangers, 
or persons other than her own children, 
that part of children apprehended that 
she would not deal fairly with them in 
disposition of her property, in absence 
of overreaching or fraud, would not fur- 
nish basis for appointment of a guard- 
ian. Rem.Rev.Stat. § 1565.—In re 
Michelson’s Guardianship, 111 P.2d 
1011. ‘ 
Wis. In appointment of a guardian 
of estate of an alleged incompetent, the 
court should take into account the 
status of the estate, whether it is of 
such nature that its management re- 
quires considerable care and judgment. 
St.1939, § 319.01(3) (b).—In re Ol- 
son’s Guardianship, 295 N.W. 24, 236 
Wis. . . 
Courts should not interfere with dis- 
eretion of elderly people, owing no le- 
al duty to support any one, in devot- 
ing their property to their comfort ac- 
cording to their own tastes, by ap- 
pointing guardians thereof, except with 
great hesitation. St.1939, § 319.01(3) 
(b).—In re Olson’s Guardianship, 295 
N.W. 24, 286 Wis. 301. 


§ 164 

N.C. A proceeding to have a person 
adjudged insane and a fit subject for 
admission to state hospital for the in- 
sane in accordance with statute, in 
strictness, is neither a ‘civil action” 
nor a “special proceeding’, notwith- 
standing statute dividing remedies in 
courts of justice into actions and spe- 
cial proceedings. C.S. §§ 391, 6184 et 
ee re Cook, 11 S.H.2d 142, 218 N. 


§ 165 

Cal. Where petition for appointment 
of guardian for alleged incompetent 
was filed and service of notice required 
by statute was made and physician’s 
affidavit that-alleged incompetent was 
unable to attend hearing because of 
physical disability, which was present- 
ed to the court, was sufficient on its 
face. and was not successfully im- 
peached, the superior court had juris- 
diction to appoint guardian even 
though the alleged incompetent was 
not present at the hearing. Probate 
Code, § 1461.—In re Andrews’ Guard- 
ianship, 110 P.2d 399, prior opinion 
103 P.2d 439. 


Cal.App. Where alleged incompetent 
was normal about 90 per cent. of the 
time and when notified of hearing of 
application for appointment of guard- 
ians for her person and estate refused to: 
attend hearing, trial court, on being in- 
formed of facts, had authority to pro- 
ceed and appoint the guardian, to or- 
der @ continuance, to issue a bench 
warrant to compel her attendance, or 
to'go to alleged incompetent’s apart- 
ment and continue hearing at that place, 
and court had jurisdiction, and it was 
its duty as court of chancery, to deter- 
mine which procedure to adopt— 
Schneck y. Superior Court in and for 
City aud County of San Francisco, 109: 

Cal.App. Even if trial court should 
have made a finding that alleged in- 
competent was an incompetent before 
appointing guardians for her person 
and estate, failure to do so wags a 
mere irregularity, not an act in excess 
of jurisdiction.—Schneck yv. Superior 
Court in and for City and County of 
San Francisco, 109 P.2d 19. 

_ N.Y¥.Sup. The property of an alleged 
incompetent may be preserved by the 
court pending disposition of proceeding 
on commission to inquire into incom- 
petency, and court exercising jurisdic- 
tion is under duty to preserve the prop- 
erty of incompetent persons. Civil 
Practice Act, Beas B, 1357, 1364.—In 
re Laridon, 27 N.Y.8.2d 799, 176 Misc. 


: Or. _ The probate courts have exclu- 
sive jurisdiction in first instance to 


take care and custody of estate of an 


1120 Pi2a 10 Lae) 
Where evidence showed that 79-year 
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- preserve propert: 


‘guardian 
-—Oregon 
1 P.2d 1026. 


OFC. 
risk 13-504.—In re Fehl, 112 P.2d 
Pa.Com.Pl. The courts of this State 
have no jurisdiction, under the Act of 
June 13, 1836, P.L. 589, 50 P.S. § 691 
et seq., to appoint a committee for a 
nonresident lunatic who has no real 
or personal property within the State, 
for the purpose of authorizing such 
committee to elect on the lunatic’s be- 
half to take against the will of his wife, 
a resident of Pennsylvania; the hus- 
barid’s right so to elect is a personal 
privilege and not property within the 
meaning of the Act of 1836—In re 
MacGregor, 40 D. & C. 519. 

The courts of common pleas of Penn- 
Sylvania have jurisdiction, under sec- 
tion 1 of the Act of June 13, 1836, 
P.L. 589, 60 P.S. § 691, to appoint a 


committee for a lunatic or habitual. 


drunkard only if he is a resident of 


this State or has real or personal prop- 


erty therein: the provision of section 
18 of the act, 50 P.S. § 786, that where 
a lunatic has been adjudicated to be 


--guch in the jurisdiction in which he 


the 
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resides a duly-authenticated copy of 
adjudication shall be sufficient 
proof for the appointment of a com- 


mittee in this State, does not enlarge 


jurisdiction but relates solely to proof 
of the fact of lunacy.—In re MacGreg- 
or, 40 D. & °C. 519, 

Pa.Orph. Since the act of 1907, P.L. 
292, 50 P.S. § 941, jurisdiction rests ex- 
clusively in the common pleas courts 
except in those cases where original ju- 
risdiction had vested in the orphans’ 
court under the act of June 19, 1901, 
P.L. 575. Where a court originally ob- 
tains and exercises jurisdiction, it will 
not be overturned or impaired by any 
subsequent legislation unless: prohibi- 
tory words are used or must of neces- 
sity be implied.—In re Patterson’s Es- 
tate, 89. P.1cJ...169. 

The act of 1907, 50 P.S. § 941, places 
jurisdiction in the common pleas courts 
alone ‘‘wheneyer hereafter’? any person 
shall become feeble-minded. The word- 
ing indicates that the legislature did 
not intend any retroactive application 
of the act to deprive the orphans’ court 


* of jurisdiction exercised under the act 


of 1901.—In re Patterson’s Estate, 89 
124) Oye! lena eR 

W.Va. Generally, courts have no ju- 
risdiction to interfere with right of 
persons to dispose of property in any 
manner they may see fit, and especial- 
ly, in a statutory proceeding express- 
ly for purpose of determining mental 
defectiveness, such factors have little 


bearing. Code 1931, 27-3-13.—Petition 


of Wood, 15 S8.H.2d 393. 
See Green _v. Livermore [1940] 4 
Dom.L.R. 678. 


§ 176 

Pa. Where, under the circumstances, 
the court was required to assume for 
purposes of the proceeding that alleged 
lunatic had aé residence in Chester 
county within the commonwealth at 
time he became an inmate of state hos- 
pital for the insane, it was only in that 
county that application for issuance of 
a commission in lunacy could be made. 
50 P.S. §§ 692, 941 et seq.—In re Jones, 
19 A.2d 280, 341 Pa. 329 

The purpose of statute permitting a 
eommission in lunacy to be executed in 
county in which a person is restrained 
is to allow the commissioner to sit and 
take testimony and examine the alleged 
lunatic in county where he is under 
restraint if he cannot conveniently be 
brought for that purpose to the county 
of his residence, where the commission 
issued. 50 P.S. § 692.—In re Jones, 19 
A.2d 280, 341 Pa. 329. 5 


r § 177 
N.Y¥.Sup. Where it is necessary to 


in the circuit court when the 
_ proceeding was certified thereto by the 
county judge pursuant to statute. 


com: 
; eseaa 


§ 180 
Pa. Under the principle of “ejusdem 
generis” a state hospital is not in the 
class of institutions enumerated in 
statute providing that when an alleged 
lunatic is an inmate of any soldiers’ 
and sailors’ home, almshouse, home for 
the friendless, or other charitable insti- 
tution, the officer in charge may apply 
for a commission in lunacy to the court 
of common pleas of the county in which 
the institution is located, and sister of 
alleged lunatic who was confined in 
state hospital for the insane could not 
invoke the statute, particularly since 
only officer in charge of the institution 
is authorized by the statute to apply 
for such commission under the cir- 
cumstances stated. 50 P.S. § 712.—In 
re Jones, 19 A.2d 280, 341 Pa. 329, 
181 


Pa.Com.Pl. A petitioner for the ap- 
pointment of a commission in lunacy 
is not a creditor of the lunatic, and 
hence should not petition for the ap- 
pointment of a commission, if it ap- 
pears that the alleged debts were in- 
curred after the appointment of a 
guardian for him; the claim is against 
the estate of the lunatic and is to be 
asserted pgelnst the guardian.—Case of 


Jones, 56 Montg. 204. 
§ 183 
Pa.Com.Pl. A  physician’s affidavit, 


under The Mental Health Act of July 
11, 1923, P.L. 998, sec. 302, as amended 
by the Act of May 28, 1937, P.L. 978, 
50 B.S. § 42, is not invalid because the 
justice of the peace before whom it 
was taken failed to cross out the word 
“sworn” in the phrase “duly sworn af- 
firmed before me” when it was in fact 
affirmed, nor because the affirmation 
was made over the telephone where 
the justice recognized both the physi- 
cian’s voice and his signature.—Larmon 
y. Noyes, 41 D. & C, 471. 


Wis. An appointment of a guardian 
for an incompetent will be declared 
void for want of jurisdiction only if 
the things required by statute to be 
stated in petition for appointment of 
guardian are omitted therefrom. St. 
1939, § 319.16.—In re Simmons’ Guard- 
jianship, 294 N.W. 821, 236 Wis. 305. 

The fact that son of allegedly incom- 
petent mother was not named in peti- 
tion of daughter for appointment of a 
guardian and was not notified of hear- 
ing, and fact that no guardian ad litem 


was annointed to represent the mother . 


at the hearing had on the petition did 
not render the appointment of guardian 
void for want of jurisdiction. St.1939, 
§ 319.16.—In re Simmons’ Guardianship, 
294 N.W. 821, 236 Wis. 305. 


§ 185 

Ill.App. Where plaintiff was given no 
notice of hearing to try the question of 
her sanity, as ordered by the county 
court, an order of the county court ad- 
judging her insane was void, and the 
circuit court had power to issue a writ 
of mandamus against the judge of 
the county court directing the judge 
to expunge the order adjudging plain- 
tiff insane. .Smith-Hurd Stats. ec. 85, 
§§ 3, 4; Smith-Hurd Stats. Const. of 
1870, art. 6, § 12.—Goodman y. Jarecki, 
34 N.E.2d 126, 310 Ill.App. 392. 

La. A district judge’s order, ap- 
pointing administrators pro tempore of 
certain person’s estate pending inter- 
diction suit against him, was void, 
where such person was not cited in or 
otherwise notified of such suit, filed 
no answer therein, and was not repre- 
sented by counsel and no counsel was 
appointed for him by court, though 
judge had known such person for many 
years and _ believed from personal 
knowledge of his mental and physical 
condition that he should be provided 
with administrator pro tempore pend- 
ing such suit.—Interdiction of Scurto, 
197 So. 417, 195 La. 747, 


“Wis. The fact that son of 


petition of daughter for appointmen 
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incompetent mother was not named 


of a guardian and was not notified 
hearing, and fact that no guardian a 
litem was appointed to represent er 


§ 187 i a 

Cal.App. Where alleged incompetent 
was normal about 90 per cent. of t 
time and when notified of hearing 
application for appointment of guar 
ians for her person and estate ref 
to attend hearing, trial court, on 
ing informed of facts, had authorit t 
proceed and appoint the guardian, ”) 
order a continuance, to issue a bench — 
warrant to conipel her attendance, 
to go to alleged incompetent’s apa 
ment and continue hearing at th 
place, and court had jurisdiction, and 
it was its duty as court of chancery, 
to determine which procedure to adop' 
—Schneck vy. Superior Court in and 
on aM County of San Francisco, 


. 


1461; Code Civ.Proc. § 410.—Schneck vy. 
Superior Court in and for City an 
County of San Francisco, 109 P.2d 

Iowa. The caption of notice of hea 
ing on application for appointment of 
temporary guardian was part of ‘no- 
tice’, and hence statement in notice 
that wrong person was the plaintiff did 
not invalidate notice under statute 
providing that notice must inform d 
fendant of name of plaintiff, where 
correct person was Se Pe the pl 
i i ode 


295 N.W. 429. eS ae 

In probate proceeding in guardia 
ship for property of one alleged to 
incompetent, name of plaintiff is not 
ordinarily essential to description of 
eause of action, since such proceedi 
can be instituted and prosecuted | 
almost any person, and plaintiff nee 
not have a proprietary or identifiab 
interest in subject of litigation, 
relief sought is the same irrespectii 
of identity of plaintiff—In re Hansen’ 
Guardianship, 295 N.W. 429. Pe 

188 


Cal. An attorney for person fili 
petition for appointment of guardi 
for an alleged incompetent, not be 


competent. Code Civ.Proc. § 410; , 
bate Code, § 1461.—In re Andrews’ 
Guardianship, 110 P.2d 399, prior opin. 
ion 103 P.2d 439. : 

' § 193 

Cal.App. Where 


application for appointment of guard- — 
ians for her person and estate refused | 
to attend hearing, 
ing informed of facts, had authority to 
proceed and appoint the guardian, to 
order a continuance, to issue a bench 
warrant to compel her attendance, or 
to go to alleged incompetent’s apart- 
ment and continue hearing at that 
place, and court had jurisdiction, and 
it was its duty as court of chancery, 
to determine which procedure,to adopt. 
—Schneck v. Superior Court in and for 
ce and County of San Francisco, 109 
4 ve : 


Mo.App. In proceeding to test the 
soundness of- mind of defendant and 
her ability to manage her affairs 


whether defendant was of sound mind 
and capable of managing her affairs 
was for the jury.—Ingram vy. Hargis, 
153 S.W.2d 389. 
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alleged incompetent . : 
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time and when notified of hearing of © 


trial court, on be- — 
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§ 193: 
Vt. Constitutional rights are not 
violated by temporary restraint of a 
person without legal process in ac- 
cordance with common-law rule that 
an insane person may be temporarily 
restrained without legal process pre- 
liminary to the institution of judicial 
roceedings for the consideration of 
huis mental condition, if his being at 
large would be dangerous to himself 
or others. Const.Vt.-ec. 1, art. 10; 
U.S.C.A.Const. Amend. 14.—In re Cor- 
nell, 18 A.2d 304. 


W.Va. In statutory proceeding to 
have petitioners’ mother declared a 
mental defective, refusal to consider 
mother’s bank deposit sheets was not 
error, since such sheets could throw 
no light on the state of mother’s mind. 
Code 1931, 27-3-13.—Petition of Wood, 
15 S.H.2d 398. 

See In re Carnochan [1940] 3 Dom. 
L.R. 412. 


- 


‘ 


ae § 195 
oo, La. 


A district judge’s ap- 
; pointing administrators pro tempore 
of certain person’s estate pending in- 
____terdiction suit against him, was void, 
AY where such person was not cited in 
or otherwise notified of such suit, filed 
no answer therein, and was not repre- 
\. sented by counsel and no counsel was 
appointed for him by court, though 
- ‘judge had known such person for many 
years and  =believed from_ personal 
_ knowledge of his mental and physical 
- eondition that he should be provided 
_ with administrator pro tempore pend- 
ing such suit.—Interdiction of Scurto, 
197 So. 417, 195 La. 747. 
/, . Wis. Fact that alleged incompetent 
does not appear at hearing on petition 

for appointment of a guardian for the 
- incompetent does not deprive the court 
- of jurisdiction to enter order appoint- 
ing guardian but in such case the court 
thas duty to require that incompetent 
be brought before the court if it is 
possible to do so. St.1939, § 319.16.— 
In re Simmons’ Guardianship, 294 N.W. 
821, 286 Wis. 305. 
Action of trial court in appointing 
-, guardian for allegedly incompetent 
mother on petition of daughter, in ab- 
gence of the mother at hearing on the 
petition, because trial judge thought 
son prevented mother from appearing 
at time fixed for hearing and that it 
was therefore impossible for mother to 
appear, was error, since a bench war- 
rant would have secured her presence, 
and failure of trial court to take any 
steps reasonably calculated to procure 
presence of the mother was at_ least 
an abuse of discretion. St.1939, § 
—«-819.16.—In re Simmons’ Guardianship, 
294 N.W. 821, 286 Wis. 305. 

‘The statute providing that incom- 
petent shall be present, if possible, at 


order, 


¢ 


ment of guardian could not be ignored 
and the trial court had duty to ex- 
haust its means of securing presence 
of alleged incompetent or at least to 
take some steps reasonably calculated 
to procure her presence before proceed- 
ing with hearing, or at least before 
concluding it. St.1939, § 319.16.—In re 
Simmons’ Guardianship, 294 N.W. 821, 
236 Wis. 305. 


§ 196 

_Ga. The 1931 amendatory act rela- 
tive to the appointment of guardians 
_ for insane persons did not so modify 
the 1918 act so as to omit from provi- 
sions of the 1918 act the authority of 
the ordinary to appoint in the first 
instance either the county attorney or 
the solicitor of any city court located 
in the county in addition to two physi- 
cians, for examination of persons for 
whom guardianship or commitment to 
sanitarium is sought, but merely gives 
the county attorney, if appointed, the 
right like the solicitor general, if ap- 
pointed, to substitute in his stead the 
name of another afftorney of the county, 
which on being done, it would be the 
duty of the ordinary to include the 
name of such other attorney in the 
commission. Laws 1931, p. 184; Laws 
1918, p. 162, § 1.—Lochridge v. Morgan, 
13 S.H.2d 787, 191 Ga. 773. 


The inclusion by the ordinary of the 
solicitor of city court, instead of county 


would be 


- time of hearing on petition for appoint-. 


county, named by county attorney, as 
third member of commission to exam- 
ine an allegedly incompetent person for 
whom guardianship or commitment to 
sanitarium igs sought, is not illegal, and 
hence the official appointment of a 
guardian based on the action of such a 
commission was not subject to attack 
on that ground. Code 1933, § 49-604.— 
Lochridge v. Morgan, 13 S.H.2d 787, 
191 Ga. 773. 

An ordinary is not authorized to ap- 
point solicitor general of circuit as 
member of commission to examine an 
alleged incompetent for whom guardi- 
dnship or commitment to a sanitarium 
is sought, unless there is no such officer 
as either a county attorney or solicitor 
of a city court, and if the ordinary does 
so, the commission is unlawfully consti- 
tuted. Code 1933, § 49-604.—Lochridge 
v. Morgan, 13 S.E.2d 787, 191 Ga. 773. 

§ 205 

N.Y.App.Div. In inquisition to deter- 
mine incompetency, inquiry was con- 
fined to incompetency at time of the in- 
quisition, and evidence that alleged 
incompetent was of unsound mind be- 
fore date of inquisition, when he re- 
tained and paid attorneys, was admis- 
sible, but court could not make finding 
to that effect. Civil Practice Act, § 
1371.—In re Long, 26 N.Y.S.2d 271, 261 
App.Div. 456. 


§ 207 | 
N.Y.App.Div. In inquisition to de- 
termine incompetency, inquiry was 


confined to incompetency at time of the 
inquisition, and evidence that alleged 
incompetent was of unsound mind be- 
fore date of inquisition, when he re- 
tained and paid attorneys, was admis- 
sible, but court could not make finding 
to that effect. Civil Practice Act, § 
1371.—In re Loug, 26 N.Y.S.2d 271, 
261 App.Div. 456. 


§ 209 

Cal. The alleged power of the su- 
perior court to set aside an order ap- 
pointing a guardian from which no ap- 
peal had been taken and which for 
all purposes was final could be exer- 
ecised only when in the discretion of 
the superior court the ends of justice 
thereby served. Probate 
Code, § 1461.—In re Andrews’ Guard- 
janship, 110 P.2d 399, prior opinion 
103 P.2d 439. 

The superior court did not abuse its 
discretion in refusing to set aside orig- 
inal order appointing a guardian for 
an alleged incompetent from which no 
appeal had been taken, where the al- 
leged incompetent acquiesced in the 
order for four months and_ permitted 
the guardian to administer her estate. 
Probate Code, § 1461.—In re Andrews’ 
Guardianship, 110 P.2d 399, prior 
opinion 103 P.2d 439. 


§ 215 
Pa.Com.Pl. Where sister of lunatic 
petitions, as a relative, for the appoint- 
ment of a commission in lunacy and 
the court refuses to grant her petition, 
the court will thereafter, on grounds of 
res judicata, refuse to grant a similar 
petition wherein she attempts to pro- 
ceed as a creditor of the lunatic. The 
petitioner has no additional rights be- 
cause of a status as creditor.—Case of 

Jones, 56 Montg. 204. 


§ 222 

Ark. The adjudication of ward’s in- 
competency was “prima facie evidence” 
only of her incompetency .at that time 
and was not evidence of insanity at a 
prior time.—Shell v. Sheets, 152 S.W. 
2d 301. 
_ Where widow was appointed guard- 
ian of deceased husband’s children and 
thereafter failed to make _ settlements 
required by law of guardianship and 
when children became of age family 
settlement was entered into, that child 
was declared non compos mentis subse- 
quent to making of the settlement 
would not invalidate the settlement so 
as to subject the widow to liability 
to account for income from farm which 
constituted the estate of the deceased. 
—Shell y. Sheets, 152 S.W.2d 301. 

Pa. Where sister failed to appeal 
from dismissal of petitions for the ap- 
pointment of a committee for the per- 
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attorney ‘or some other attorney of 


whether 
lunacy proceeding in county court was 
void because process was not signed 


Tenn.App. The questions 


by clerk, but was blank, five ays’ 
notice of hearing was not given, and 
guardian ad litem was not appointed 
to look after lunatic’s interest during 
trial, cannot be raised on collateral 
attack thereon in suit by deceased lun- 
atic’s heirs for proceeds of his realty 
sold by administratrix of his estate. 


Code 1932, §§ 4453, 4454, 4457, 9626. 
—Kirk v. umner County Bank 
Trust Co., 153 S.W.2d 139. 


In collateral attack on lunacy pro- 
ceeding, every reasonable presumption 
will be indulged to support judgment 
therein, and it will be presumed that 
court rendering judgment had jurisdic- 
tion of subject-matter and person and 
that all facts necessary to give court 
jurisdiction to render particular judg- 
ment were found, in absence of affirm- 
ative showing to contrary. Code 1932, 
§§ 4451-4459, 96138-9651.—Kirk y. Sum- 
ner County Bank & Trust Co., 153 S. 
W.2d 139. 

In collateral attack on lunacy pro- 
ceedings resulting in adjudication of in- 
sanity and appointment of guardian 
for lunatic by county court having ju- 
risdiction of person and_subject-mat- 
ter, Court of Appeals will indulge all 
proper presumptions favorable to reg- 
ularity of proceedings. Code 1932, §§ 
4451-4459, 9613-9621.—Kirk v. Sumner 
Conny Bank & Trust Co., 1538 S.W.2d 


In suit by deceased lunatic’s heirs 
for proceeds of decedent’s realty sold 
by administratrix of his estate, where 
abstract of lunacy proceeding, filed by 
agreement, stated that proceeding was 
had in county court in accordance with 
insanity law for state hospitals and 
record on appeal from chancellor’s de- 
cree showed that lunatic was taken 
before county judge and committed 
to hospital for insane after hearing, 
Court of Appeals must presume, in ab- 
sence of contrary showing, that guard- 
jan ad litem was appointed for lunatic 
and that he was notified of proceed- 
ing. though abstract is silent on such 
subject. Code 1932, §§ 4451-4459 
Kirk y. Sumner County Bank & Trust 
Co., 153° S.W.2d 139. 


§ 224 

©.C.A.8.C. In action for total perma- 
nent disability benefits under war risk 
term insurance policy, district judge 
erred in ruling that evidence of in- 
sured’s mental condition after date on 
which probate court adjudged him in- 
sane and appointed committee for him 
would be inadmissible as constituting 
collateral attack on such judgment.—uw, 
S. v. Halliday, 116 F.2d 812. 


A probate court’s adjudication that 
person is insane is not conclusive, but 
only “prima facie evidence” of his ac- 
tual insanity on date of adjudication as 
against persons not parties or privies 
to lunacy proceedings.—U. S. vy. Halli- 
day, 116 F.2d 812. 

In action for total permanent disabil- 
ity benefits under war risk term in- 
surance policy, a probate court’s adju- 
dication of insured’s insanity is not 
conclusive on question of insured’s to- 
tal permanent disability, but is only 
of evidential value in determining such 
question and must be considered alon 
with all other relevant evidence.—U. S, 
v. Halliday, 116 F.2d 812. 

Cal. Insanity proceedings under Po- 
litical Code are summary proceedings 
for a particular purpose, and insanity 
or incapacity is not “judicially deter- 
mined” within terms of statute by com- 
mitment in such proceedings so as to 
invalidate conveyance or contract by 
person committed. Pol.Code, § 2167b; 
Civ.Code, § 40.—Carroll y. Carroll, 10 


here- +. 
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person of unsound mind before inca- 


mind at time of execution of instru- 


l _ incapacity 
lly insane person under statute 
overning conveyance or contract by 


pacity has been judicially determined, 
in absence of allegation or proof that 
such person was in fact of unsound 


ments. Pol.Code, § 2167b; Civ.Code, § 
39.—Carroll v. Carroll, 108 P.2d 420, 
Age ea 761, prior opinion 103 P.2d 


Ky. An inquest determining mental 
incapacity of an individual to contract 
is prima facie evidence of his inca- 
pacity after that time, but the rule is 
different in a criminal prosecution, 
since, to excuse a person from liability 
for a criminal act, it is insufficient 
merely to show that he was insane at 
the time, but it must appear that by 
reason of his insanity he either did not 
then know right from wrong, or did 
not have sufficient will power to control 
and govern his actions.—Gulley v. Com- 
Beek, 143 S.W.2d 1059, 284 Ky. 


Pa.Quar.Sess. A decree, under the 
Act of May 28, 1907, P.L. 292, 50 P.S. 
§ 941 et seq., finding one to be a weak- 
minded person unable to take care of 
his estate, and liable to dissipate and 
lose the same and to become the victim 
of designing persons, is not conclusive 
‘as to the future status of such person, 
notwithstanding it is conclusive as to 
the mental condition at the time of the 
entry of the decree.—Commonwealth v. 
van den Berg, 30 Del.Co. 202. } 

{ § 227 

N.Y.App.Div. Attorneys for alleged 
incompetent could not be bound by 
finding that incompetent was of un- 


sound mind before and at time of re-. 


taining and paying attorneys, nor by 
verdict of jury or order confirming the 
verdict and adjudging the incompe- 
tency, since they were not parties to the 
proceeding.—In re Long, 26 N.Y.S.2d 
271, 261 App.Div. 456. 


§ 231 

Cal. Record established compliance 
with alleged requirement that copy of 
eon for appointment of guardian 
e served on alleged incompetent un- 
der statute providing for service of 
citation on an alleged incompetent in 
the same manner as provided by law 
for service of summons. Probate Code, 
§ 1461.—In re Andrews’ Guardianship, 
110 P.2d 399, prior opinion 103 P.2d 
439. \ 
Whether alleged incompetent was 
physically unable to attend hearing on 
application for appointment of guard- 
jan for her, as stated in physician’s af- 
fidavit, which on its face was suffi- 
cient to excuse the absence of al- 
leged incompetent from the hearing, 
was for the trial court in ruling on 
motion to set aside order appointing 
guardian for the alleged incompetent 
who sought to impeach the affidavit. 
Probate Code, § 1461.—In re Andrews’ 
Guardianship, 110 P.2d 3899, prior 


Reviewing court was without juris- 
diction to consider merits of an ‘ap- 
peal from an order appointing a 
guardian for an alleged incompetent, 
which was not taken within the time 
pieced by law, and the appeal was 
ismissed. Probate Code, § 1233; 
Code Civ.Proc. § 939.—In re Andrews’ 
Guardianship, 110 P.2d 399, prior 
opinion 103 P.2d 439. 


The fact that physician’s affidavit 
stating that in his opinion alleged in- 
competent was unable to attend hear- 
ing on petition for appointment of 
guardian for alleged incompetent was 
taken over telephone was not prejudi- 
cial to alleged incompetent on whom 
service of notice of hearing was prop- 
erly made, especially where at hearing 
on motion to vacate guardianship or- 
der the physician confirmed the state- 
ments made by him in his affidavit. 
Probate Code, ¥ 1461.—In re Andrews’ 
Guardianship, 110 P.2d 3899, prior 
opinion 103 P.2d 439. 

‘Or. Where county judge has dis- 


- opinion 103 P.2d 439. 


Ta 


er ; ; 
ed himself in the matter of an 
quisition to determine the insanity of 
a person charged as insane, and certi- 
fied the proceeding to the circuit court 
pursuant to statute, an appeal to the 
circuit court will not lie from the cir- 
cuit court’s order of commitment to the 
State Hospital for the Insane. O.C.L.A. 
§ 13-504.—In re Fehl, 112 P.2d 1037. 
The Supreme Court would not enter- 
tain appeal from circuit court’s order 
of commitment to State Hospital for 
the Insane, unless circuit court had 
jurisdiction to enter such order as re- 
sult of certification of the proceeding to 
such court by the county judge. O.C.L. 
A. § 13-504.—In re Fehl, 112 P.2d 1037. 
W.Va. In statutory proceeding’ to 
have petitioners’ mother declared a 
mental defective, heard by the judge of 
a trial court, finding of fact by such 
judge that mother was not a mental 
defective, based on conflicting evidence 
and not against the plain preponder- 
ance thereof, would not be disturbed 
on review. Code 1931, 27-3-13.—Peti- 
tion of Wood, 15 S8.H.2d 393. 


§ 232 
Cal.App.: Orders of superior court 
appointing guardians of the person and 
estate of an incompetent person are 
appealable. Probate Code, § 1630.— 
Schneck v. Superior Court in and for 
ae oe County of San Francisco, 109 


Where woman 48 years of age, who 
suffered from aphasia but whose men- 
tality was disturbed only about 10 per 
cent. of the time, during which period 
she was decidedly incompetent, and at 
other times being entirely normal, was 
notified of hearing of application to 
appoint guardians of her person and 
estate and was requested to appear in 
court but refused to do so, petition for 
writ of review to annul orders appoint- 
ing the guardians did not lie. Probate 
Code, § 1630.—Schneck vy. Superior 
Court in and for City and County of 
San Francisco, 109 P.2d 19. 

Where documents attached to a re- 
turn and answer were not before trial 
court on date when it made orders ap- 
pointing guardians of person and estate 
of an incompetent person, but were 
filed with return and answer on a sub- 
sequent date, they constituted no part 
of the proceedings of the trial court, 
and a motion to strike out such docu- 
ments was, therefore, granted by ap- 
pellate court.—Schneck vv. Superior 
Court in and for City and County of 
San Francisco, 109 P.2d 19.. 

N.C. In proceeding to have a person 
adjudged insane and a fit subject for 
admission into state hospital for the 
insane, in accordance with statute, 
there is no provision for an appeal 
from order of clerk to Superior Court, 
and the statute authorizing appeal to 
superior court from order of clerk in 
regard to surplus income and advyance- 
ment from estate of one adjudged in- 
sane is inapplicable. C.S. §§ 2302, 6184 
et seq.—In re Cook, 11 S.H.2d 142, 218 
N.C. 384. 

N.D. The general rule that a party 
may not appeal from an order or de- 
eree which has been entered with his 
consent has no application to an order 
appointing a guardian of the estate of 
incompetent person. Comp.Laws 
1913, § 8887—Schwarz v. Thoreson, 
296 N.W. 420. 


Where record on appeal to district 
court from county court order appoint- 
ing guardian for estate of an alleged 
incompetent contained stipulation of 
parties for appointment of guardian, 
district court properly denied motion 
to remand record to county court for 
correction by elimination of the stipu- 
lation as presenting a “moot ques- 
tion’, since the stipulation, even if 
wrongfully in the record, could not af- 
fect the right of appeal of the alleged 
incompetent, nor prejudice her upon 
trial of issue of competency in the dis- 
trict court. Comp.Laws 1913, § 8887. 
—Schwarz v. Thoreson, 296 N.W. 420. 

§ 243 

N.Y.Sup. The status of the commit- 
tee of an incompetent is purely one of 
statutory creation and the committee is 
as much an “officer of court,” upon ap- 


pointment and qualification; as ares 
ceiver. Civil Practice te §§ 1356-— 
1358, 1377,—In re Mannerheim, 22 N. 
Y.8.2d 763, 175 Mise. 126. RA et re 

oe ve 


Pa.Com.Pl. Where respondent is 
enfeebled that she is unable to man 
her property; unable to tell date w 
hearing is held; no recollection of d 
manding jury trial; no conception co: 
cerning property she owns; did not 
know whether insurance was carried, 
and no idea of considerable fund i 
bank with which she had done b 
ness for years, she is obviously not 
ted to manage her own business co! 
cerns.—In re Appointment of Guardia 
34 Luz.L.Reg.Rep. 183. Navel 
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% ay 
Iowa. Notice of original ‘anpointtde 
of either temporary or perman 
guardian for person of unsound mind is — 
necessary even if statute did not 
specifically provide therefor. C a 
1939, §§ 12619, 12620.—In re Hrusk 
GaseManehtD: 298 N.W. 664, 230 Io 


N.Y.Sup. Where application fo 
suance of commission and for app , 
ment of a committee of person and 
property of alleged incompetent 
not opposed, court was _ neverthele: 
under duty to examine into the matt i 
to ascertain if applicant was entitle 


to the relief sought. Civil Prac 
Act, § 1356 et seq.—In re Laridon, 
N.Y.S.2d 799, 176 Mise. 541, 000 
Wash. Alleged incompetent had a 
right to file petition for revocation | 
previous order appointing gua ans 
for her estate, and such an applic io: 
was not a new proceeding, but 8} 
continuation of the original guardia 
ship proceeding.—In re Michels 
Guardianship, 111 P.2d 1011. fe 


§ 252 i Litt 
Pa.Com.Pl. Notwithstanding app: 
ent need for appointment of guardian — 
for weak minded person, such appoint- 
ment would not be proper when ne 
of kin lives in jurisdiction, but inte 
vention of cousins called as witnesses 
at subsequent hearing would cure s 
defect and establish jurisdiction.—In 
Appointment of Guardian, 34 Luz, 
Reg.Rep. 183. ', 


§ 264 ; t 

Cal.App. The refusal of alleged in-— 

competent, who was normal about 90 — 
per cent. of the time, to attend cou 
earing on application for appointme 
of guardians of her person and of — 
estate, after service on her of citation, — 
did not invalidate decree appointing — 
guardians. Probate Code, § 1461; Cod 
Civ.Proc. § 410.—Schneck y. Supe 
Court in and for City and County 
San Francisco, 109 P.2d 19. 7 
Orders appointing guardians for t 

person and estate of alleged ineomp 
tent were not defective for failure to 
recite that she was an incompetent, — 
statute not requiring recital of existence 


§ 266 . 
Where sister obtained appoin 
ment in Chester county of guardian for > 
brother upon the representation that 
her brother then resided in the county, 
although he had been placed in the 
State Hospital for the Insane at Norris- 
town a year and a half before, the 
sister could not thereafter, on theory 
that brother did not reside within the — 
state at time of his admission to the — 
state hospital, invoke the statute per- 
mitting a commission to be issued by © 
the court of any county in which a 
nonresident lunatic may be found, since 
he could not have established a new 
residence while insane. 50 P.S. §§ 693, 
941 et seq.—In re Jones, 19 A.2d 280, 
S415 Ba, 329) 


Where alleged lunatic’s residence in 
Chester county furnished necessary 
basis for jurisdiction of the court of 
that county to appoint a guardian, the 
fact of his residence in Chester county 
could not subsequently be “collaterally 
attacked’. 50 P.S. §§ 693, 941 et seq. 
19 A.2d 280, 341 Pa. * 


an re Jones, 
Where the court of common pleas of 


mor + Chester coun adjudged alleged lunatic 
Br to be a weak-minded person and ap- 


pointed a guardian for his estate in re- 
om? sponse to petition by the lunatic’s sis- 
i: ter, the validity of the appointment of 
a guardian was at most voidable not 
void, and could be safely recognized by 
sister as valid until revoked. 50 P.S. §§ 
ie 692, 693, 941 et seq.—In re Jones, 19 
De 6 AL2d 280,341 Pa. 329. 
§ 268 : 
Neb. Subject to statutory restric- 
tion, the selection of a guardian for 
an incompetent is within the county 
ecourt’s sound discretion, and _ that 
selection will not ordinarily be changed 
on appeal except for abuse of discre- 
tion._In re Lyon’s Guardianship, 299 
ENE. (3:22¢ 
_ Wash. Where record showed that all 
parties to guardianship proceeding ap- 
peared by their respective attorneys, 
and that notice of appeal was served 
upon attorneys, motion to dismiss ap- 
peal for lack of notice, made by five 
hildren of alleged incompetent who 
filed objections to application for revo- 
-eation of order appointing guardians, 
was denied. Rem.Rev.Stat. § 1720.—In 
ee ons Guardianship, 111 P.2d 
On appeal from order refusing to re- 
oke previous order appointing guard- 
 ians for estate of alleged incompetent, 
appeal bond was not required to run 
to five children of alleged incompetent, 
who filed objections to application for 
revocation of order appointing guard- 
jans, since children had no legal or 
equitable interest in alleged incompe- 
- tent’s property and could not be affect- 
d adversely by reversal of order ap- 
inti i Rem.Rev.Stat. §§ 


‘ing the appointment.—In re Hruska’s 
Guardianship, 298 N.W. 664, 230 Lowa 


68. 
Neb. Ordinarily, one who is indebt- 
d to an incompetent, or who has in- 
_ terests adverse to such person, should 
- not be selected as guardian, even 
-. though such a status does not by stat- 
ute constitute a legal bar to_such an 
appointment.—In re Lyon’s Guardian- 
~ ship, 299 N.W. 322. F 
- Subject to statutory restriction, the 
selection of a guardian for an incom- 
petent is within the county court’s 
sound discretion, and that selection will 
not ordinarily be changed on appeal 
except for abuse of discretion.—In re 
-Lyon’s Guardianship, 299 N.W. 322. 
County court did not abuse its dis- 
eretion in appointing son as guardian 
,f for his mother merely because of the 
fact _that the son along with his two 
brothers was obligated to pay certain 
amounts semiannually to the mother 
a under partition agreement.—In re Ly- 
on’s Guardianship, 299 N.W. 322. 
In the selection of a guardian for an 
incompetent, the paramount considera- 
F tion is the interest of the incompetent, 
both as to his mental happiness and 
the proper use of his estate-——In re Ly- 
on’s Guardianship, 299 N.W. 322. 

Oki. A member of county excise 
board was a “county official” within 
purview of statute providing that a 
5 a county or city official can not receive 
? compensation for serving as a guard- 
ooo dan Of minor or incompetent, and 

that he can not act as. guardian un- 
less he is related to the minor or in- 
ae competent. 30 Okl.St.Ann. § 13.—Clin- 
- ton v. Mullens, 110 P.2d 917. 
Sy The statute relating to appointment 
ry of county or city official as the guard- 
; jan of any minor or incompetent, is 


“mandatory” and not “directory.” 30 
Okl1.St.Ann. § 13.—Clinton v. Mullens, 
110 P.2d 917. 

Where incompetent’s guardian was 
disqualified by statute to serve longer 
because of appointment to county ex- 
eise board, and shortly after guard- 
ian’s appointment to board, an ad- 
vantageous sale of a portion of in- 
competent’s estate was consummated 
as result of negotiations and special 


oy a eee” Le 
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services carried on by guardian before 


guardian’s disqualification, guardian 

was entitled to compensation for those 

special services. 30 Okl1.St.Ann. § 18. 

—Clinton vy. Mullens, 110 P.2d 917. 
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Cal.App. In proceeding to remove 
guardian of incompetent, trial court’s 
finding as to incompetent’s attitude of 
suspicion and distrust toward guardian 
did not constitute a finding of cause 
for removal of, guardian contemplated 
by statute listing the grounds for 
removal. Probate Code, § 1580.—In re 
Sherman’s Guardianship, 108 P.2d 717. 

Where none of grounds for removal 
of guardian of incompetent found by 
trial court constituted ground for re- 
moval contemplated by statute, the 
finding did not support conclusions 
of law upon which order removing 
guardian was predicated, and, there- 
fore, the order of removal was reversed. 
Probate Code, § 1580.—In re Sherman’s 
Guardianship, 108 P.2d 717. 

The estate of an incompetent is li- 
able for the reasonable value of attor- 
neys’ fees for services rendered to the 
incompetent in proceedings appertain- 
ing to the appointment or removal of 
a guardian.—In re Sherman’s Guard- 
jianship, 108 P.2d 717. 

An allowance of attorney’s fees in 
the amount of $150 for services ren- 
dered in handling proceeding for the 
removal of guardian of an incompetent 
was not an abuse of trial court’s dis- 
cretion.—In re Sherman’s Guardianship, 
L038 Piggy 7. 

Wis. The fact that premises belong- 
ing to an incompetent’s estate were 
sublet at a profit by persons to whom 
guardian had leased premises did not 
justify conclusion that guardian was 
incompetent or improvident in his con- 
tract of rental.—In re Devereaux’ Guar- 
dianship, 296 N.W. 91, 237 Wis. 375. 


Evidence did not justify removal of © 


guardian on ground that guardian was 
guilty of improvident management with 
respect to incompetent’s property.—In 
re Devereaux’ Guardianship, 296 N.W. 
91, 237 Wis. 375. 


§ 287 : 
pen In re Dignard [1940] 4 Dom.L.R. 


§ 288 

Iowa. The appointment of a succes- 
sor guardian of an incompetent was 
not void on ground that appointment 
was made without notice, since after 
the status of the ward is fixed by the 
original adjudication of incompetency 
and appointment of a guardian notice 
of appointment of a successor guard- 
jan ig not necessary. Code 1939, §§ 
12619, 12620.—In re Hruska’s Quard- 
ianship, 298 N.W. 664, 230 Iowa 668. 


Where testator established an an- 
nuity for an incompetent daughter 
with a provision that if she regained 
her sanity she was to be given the 
principal fund and in order to remove 
lien of such provision on realty de- 
vised to another son and spouse, they 
put up a cash deposit with guardian 
of the incompetent to secure the per- 
formance of the provision for the in- 
competent, the guardian was not a 
“trustee” of the fund for the benefit 
of the son so as to require notice of 
appointment of successor guardian to 
be given to the son, since the fact that 
the money might ultimately go to the 
son upon the death of the incompe- 
tent was insufficient to constitute the 
son a “beneficiary” of the fund.—In 
re Hruska’s Guardianship, 298 N.W. 
664, 230 Iowa 668. 


After original adjudication of incom- 
petency and appointment of guardian 
was made upon proper notice matter 
of substitution of guardian did not re- 
quire the appointment of a guardian 
ad litem for the incompetent and fail- 
ure to do so was at most mere irreg- 
ularity which would not invalidate the 
appointment.—In re Hruska’s Guard- 
janship, 298 N.W. 664, 230 Iowa 668. 

Record did not show an abuse of 
discretion by trial court in refusing 
to appoint a cousin of the incompe- 
tent as the successor guardian rather 
than a law partner of an attorney who 
had acted for the original guardian.— 


Hrus U 
W. 664, 230 Io ) 
An order appointing a_ succ¢ 0) 
guardian for an incompetent without 
notice to her did not deprive her of | 
any substantial right, where no claim 
was made that she was of such mental- 
ity that notice would have accom- 
plished any good, and two days after 
the order appointing the successor 
guardian was made, application was 
filed to set aside the appointment and 
due notice of such application was 
served upon the incompetent, and a 
guardian ad litem was-appointed for 
her who filed answer, and a full hear- 
ing and trial upon the merits was had. 
—In re Hruska’s Guardianship, 298 N. 
W. 664, 230 Iowa 668. 

Pa.Orph. The orphans’ court had the 

right to appoint a successor guardian 
as requested, where it has acquired ju- 
risdiction over the estate of a_feeble- 
minded person on which it had enter- 
tained original jurisdiction prior to the 
‘act of May 28, 1907, P.L. 292, 50 P.S. 
§ 941 et seq. Its jurisdiction over this 
property will continue until it dis- 
charges the guardian upon proof that 
the condition of incompetency no longer 
exists, either through a return of men- 
tal health or through death.—In re Pat- 
terson’s Estate, 89 P.L.J. 169. 

Wis. That no notice of hearing re- 
specting appointment of a successor . 
guardian was served upon incompetent 
or her family did not deprive county 
eourt of jurisdiction to appoint suc- 
cessor guardian, since procedure for 
appointment and removal of guardians 
is covered by statutes which do not 
require notice in case of appointment q 


of a successor guardian. St.1939, §§ 
319.08) 31916). 819.27, 319.3455 (3241363 
—In re Devereaux’ Guardianship, 296 


N.W. 91, 237 Wis. 375. 

Refusal to appoint incompetent’s 21 : 
year old son as guardian in place of a 
an experienced adult was not an abuse i 
of discretion under evidence that the 
son was without business experience 
and had no knowledge of business af- 
fairs except that gained from commer- 
cial course in high school.—In re 
Devereaux’ Guardianship, 296 N.W. 91. 

237 Wis. 375. 


§ 295. : 

Conn. A conservator of a mentally ; 
deficient person has implied power to 
make contracts so far ag they are 
involved in the exercise of powers ex- 
pressly granted him. Gen.St.1930, § 
4819.—Stempel v. Middletown Trust 
Co., 15, A.2d 305, 127 Conn. 206, 

Neb. Where the interests of ineom- 
petent wards are concerned, courts rec- 
ognize as paramount the rights of 
such wards to the end that their rights 
may not be waived or sacrificed by the 
unapproved acts of their guardians.— 
EES Trust Co. v. Hammond, 298 N.W. 

N.J. The duties of a public guar- 
dian of incompetent veterans, when act- ; 
ing in a specific case, are the same as 
a guardian appointed in any other 
case, and the public guardian has no t 
special claims, rights, or privileges, 
which a guardian in any other case 
does not possess. N.J.S.A. 3:33-1 et 
seq.—West Bergen Trust Co. v. U. S. 
Fidelity & Guaranty Co., 17 A.2d 172, , 
128 N.J.Eq. 479, affirming, 12 A.2d 377, 
127 'N.J Bld, 228) 

Pa.Com.Pl. Where a brother volun- 
tarily had paid reasonable and neces- 
sary medical expenses for his sister’s 
care before she had been declared in- 
competent, but failed to institute suit 
or to formally present his claim until 
after the guardian had filed its ac- 
count, eight years after its appoint- 
ment. Held, that the claim of the 
brother for moneys so expended will 
be disallowed, as it is barred by the 
Statute of Limitations—=In re Jordan’s 
Wstate, 42 Lack.Jur. 93. ’ 


a 
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N.Y.App.Div. An incompetent’s com- 
mittee ig entitled to commissions on 
value of all personalty constituting as- 
sets of incompetent’s estate and reduced : 
to committee’s possession, irrespective 
of what moneys were actually received 
and paid out. Civil Practice Act, § 
1376; Surrogate’s Court Act, § 285, 


‘= Tasey 


ee ee ee er |S 


; 
’ 


as account receivable due incompetent 


from corporation in which he owned all 


stock, though such sum was deducted 


from corporation’s gross value in de- 
termining its value as stated in commit- 
tee’s account, as such asset was never 
reduced to possession, but remained 
mere chose in action in committee’s 
hands.—In re James’ Estate, 26 N.Y.S. 
2d 136, 261 App.Div. 480. 

Okl. A member of county excise 
board was a “county official’ within 
purview of statute providing that a 
county or city official can not receive 
compensation for serving as a guard- 
jan of a minor or incompetent, and 
that he can not act as guardian un- 
less he is related to the minor or in- 
competent. 80 QkI.St.Ann. § 13.—Clin- 
ton v. Mullens, aed SEE fe 
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Ala. Where a sheriff is appointed 
guardian of a non compos by virtue of 
his office as sheriff, he and the sureties 
on his official bond become bound in all 
respects so long as the guardianship 
continues, even though his term of office 
as sheriff expires—Cox v. Williams, 
3 So.2d 129. 

Where sheriff was appointed guardian 

of a non compos by virtue of his of- 
fice, and sheriff’s official bond served as 
a guardian’s bond but a guardian’s 
bond was subsequently. executed and 
on expiration of the sheriff’s term 
of office an additional guardian’s bond 
was executed, decree rendered against 
the guardian after expiration of his 
term of office as sheriff for funds be- 
longing to the non compos. had 
the effect of a judgment at law on 
which execution could have issued 
against sureties on any or all of the 
three bonds. Code 1940, Tit. 7, § 21; 
Tit. 21, §§ 32, 142.—Cox v. Williams, 
3 So.2d 129. 

Cal.App. Where affidavit of service 
of notice of hearing on petition for res- 
toration of former incompetent to ca- 
pacity recited service by mail upon 
guardian and her attorney five days be- 
fore hearing, and order of restoration, 
which revoked letters of guardianship, 
recited that notice of bearing, had been 
regularly given, order was binding in 
former incompetent’s action upon 
guardian’s bonds, and _ that action, 
which was not brought for more than 
three years after entry of order, was 
barred by provision of Probate Code re- 
quiring that such actions be brought 
within three years after discharge or 
removal of guardian by court order. 
Probate Code, § 1487.—Maloney v. Mas- 
sachusetts Bonding & Insurance Co., 
114 P.2d 417. 

An action by a former incompetent 
on guardian’s bonds, brought more than 
three years after order which restored 
former incompetent to capacity and di- 
rected that guardianship should termi- 
nate upon proper accounting and dis- 
charge of guardian and administration 
of estate, was barred by provision of 
Probate Code requiring such an action 
to be brought within three years after 
discharge or removal of guardian by 
court ofder, notwithstanding that order 
of restoration did not remove guardian, 
where that was unnecessary because 
guardian was dead at time order was 
entered. Probate Code, § 1487.—Ma- 
loney vy. Massachusetts Bonding & In- 
surance Co., 114 P.2d 417. 

Where former incompetent’s action on 
guardian’s bonds was otherwise barred 
by limitations, action could not be 
maintained on theory that the bonds, 
under terms thereof, remained in full 
force until guardian should account for 
proceeds of sale, and that action could 
be maintained because there had been 
no accounting and payment, since effect 
of such a construction would be that 
surety agreed to waive all statutes of 
limitation. Probate Code, § 1487.—Ma- 
loney y. Massachusetts Bonding & In- 
surance Co., 114 P.2d 417. 

Ill. A conservator by investing his 
ward’s money without obtaining coun- 
ty court’s approval committed ‘‘deva- 


binding on conservator and his bonds- 
men, but, conservator having made 
wrongful disposition of ward’s estate, 
the money remained, in contemplation 
of law, in his custody and control, and 
his inability to pay was no defense to 
a contempt proceeding for failure to 
comply with order. Smith-Hurd Stats. 
c. 86, 9, 35.—Cox v. Rice, 31 N.E. 
PAG ENS Bisy a UN BS ise 

Iowa. In action by county auditor 
against surety on guardian’s bond to 
recover from surety the amount ex- 
pended by county for care of ward in 
state hospital for insane, auditor was 
required to show that claim of county 
had been duly and properly allowed 
in the guardianship proceedings.—Faith 
v. National Casualty Co., 297 N.W. 287. 

The surety on guardian’s bond’ was 
not necessarily liable to county auditor 
for amount expended by county for care 
of ward in state hospital for insane 
merely because guardian had made oth- 
er expenditures which were approved 
by the court subsequent to time of or- 
der which authorized guardian to pay 
the county.—Faith v. National Casualty 
Cone 29 TeN. Wiconn ; 

The surety on bond of guardian for 
insane ward cannot be held liable un- 
less it is shown that the guardian has 
not properly accounted for funds and 
that there has been a loss to the guard- 
ianship.—Faith v. National Casualty 
Co.,.297 N.W.6287. 

Surety on guardian’s bond was not 
liable for expenditures by county for 
care of ward in state hospital for in- 
sane, in absence of showing that guard- 
ian had failed to properly account for 
funds of the guardianship, or that there 
had been a loss to the guardianship.— 


Faith v. National Casualty Co., 297 
N.W. 287. 
N.J. Where individual was appoint- 


ed public guardian of incompetent vet- 
erans in 1926 by orphans’ court under 
the 1924 act, and individual furnished 
a general $25,000 bond with surety 
company, and after the 1924 act was 
amended by the 1928 act he was re- 
appointed and furnished a general $25,- 
000 bond with another surety company, 
and after his death shortages were 
found in his accounts, but shortages 
did not appear to have been sustained 
during his first term ag public guar- 
dian, and second surety company. made 
good the shortages, it was not en- 
titled to recover amount of shortages 
made good from first surety company. 
N.J.S.A. 3:10-14, 3:33-1 et seq.—West 
Bergen Trust Co. v. U. S. Fidelity & 
Guaranty Co., 17 A.2d 172, 128 N.J.Eq. 
gue affirming 12 A.2d 377, 127 N.J.Eq. 

Where public guardian of incompe- 
tent veterans furnished a general, or 
official, bond, on his appointment to 
office, and subsequently furnished sep- 
arate, or special, bonds to act as guar- 
dian of individual incompetent veter- 
ans, and shortages in his guardianship 
accounts appeared, liability primarily 
attached to the separate, or _ special, 
bonds and no liability attached to the 
general, or official, bond unless the spe- 
cial, or separate, bonds, failed to satis- 
fy shortages. N.J.S.As 3:33-1 et seq. 
—West Bergen Trust Co. v. U. S. Fi- 
delity & Guaranty Co., 17 A.2d 172, 128 
N.J.Eq. 479, affirming 12 A.2d 377, 127 
N.J.Eq. 228. 

N.Y.App.Div. The committee of es- 
tate of incompetent person and surety 
on bond of committee would not be 
surcharged in an amount based upon a 
comparison of examining referee’s re- 
port and annual accounts, where exam- 
ining referee’s report did not cover the 
same periods as the annual accounts, 
and one annual account at least was 
omitted from the comparison.—In re 


Skean’s Estate, 28 N.Y.S.2d 465, 262 
App.Diy. 880. 
Tenn.App. Investments of mentally 


incompetent war veteran’s funds by his 
guardian, without statutory authority 
or prior approval of court of compe- 
tent jurisdiction, were made at risk of 
guardian and surety on her bonds, so 
as to entitle successor-guardian to re- 


deceased original guardian, 


# , 


cover amounts invested from estate 

, executor of. 
her will, devisees and legatees there- 
under, and surety on her guardiansh 
bonds, though she made investment 
in good faith. Code 1932, §§ 8496, 855: 
oa ee ex rel. Wilson v. Meek, 146 S.W. — 


As estate of deceased guardian o 
mentally incompetent war veteran an 
surety on such guardian’s bonds wer 
liable for losses resulting from unau 
thorized investments of ward’s funds 
by deceased, successor-guardian an 
surety on his bond were not liabl 
therefor, and it was not his duty 
institute suit against such estate an 
surety on deceased’s guardianship bond — . 
for amount of such losses. Code 1932, _ 
§§ 8496, 8552.—State ex rel. Wilson Vv. 
Meek, 146 S.W.2d 961. :- Se 

It was duty of insane person’s 2 
dian, in making loans of ward’s funds 
on notes secured by real estate mort- 
gages, to comply with statutory provi- 
sions by having mortgaged realty ap. 
praised by disinterested persons and — 
submitting loans to judge of county 
court for approval, and such guardi ; 
and surety on his bond are liable 
ward for any losses resulting fro 
making of such loans without compl 
ing with such provisions. Code 1 
§§ 8496, 8552.—State ex rel. Wils 
Meek, 146 S.W.2d re Mee 


.§ 310 “Grok 
Ark. Where liability for depre 


* 


ed against insolvent bank year 


ned 
either by plaintiffs or by bank’s surety 
on guardianship bond, there was no 
implication or inference in law 
there were no bank assets and that 
prejudice to surety could aris 
waiver of claim against bank. 
v. American Bonding Co., 143 
193, 200 Ark. 1158. 


and after bank’s insolvency successo 
guardian accepted from bank notes ey 
idencing loan at face value an 
counted for them as worth their | 
value until about time of his las 
tlement and failed to file im 
against insolvent bank for depreciation 
in value of notes until claim was bar. 
red by limitations, conduct of su 
sor guardian approved by heirs 0 
ward, amounted to ‘waiver’ of claim — 
against bank and _ precluded ~ 
against surety on guardianship b 
furnished by bank.—Hope v. American 
Bonding Co., 143 S.W.2d 1938, 200 Ark. 
1158. ec 

Where bank, as guardian of an in 
sane person, made unauthorized loan 
of guardianship assets and _ aft 
bank’s insolvency successor guardian 
and heirs of insane person delaye 
making claim against bank until asset 
had depreciated and claim was barre 
by limitations, right of heirs of | 
ceased ward to recover from surety o 
guardianship bond furnished by Bank 
was barred by ‘laches’, : 
American Bonding Co., 
193, 200 Ark. 1158. 
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Ky. A husband appointed as com- 
mittee for his wife who was adjudged 
insane became a debtor of his wife asi 
to sums paid to him on behalf of his 
wife prior to his appointment as ¢om- 
mittee, and surety on husband’s bond 
was liable for such indebtedness to 
wife if husband was solvent at time 
of his appointment or at any _ time 
thereafter.—Fidelity & Casualty Co. of 
New York v. Downey, 148 S.W.2d 869. — 
284 Ky. 72. 


When a husband qualified as commit- 
tee of his wife who had been adjudged 
insane, he assumed burden of collect- 
ing all valid indebtedness owing to her 
including indebtedness of himself, and, 
in action against husband’s estate and 
his surety wherein it was claimed that 
husband and his surety were not liable 
for failure to collect indebtedness, bur- 
den was on husband’s estate and sure- 
ty to establish fact that indebtedness 
was uncollectible by reason of hus- 
band’s insolvency.—Fidelity & Casual- 


§ 3 
ty Co. of New York v. Downey, 143 8S 
W.2d 869, 284 Ky. 72. \ 

In suit against estate of a deceased 
who had acted as the committee of his 

insane wife and against surety on de- 

ceased’s bond to recover assets of 
wife’s estate not accounted for, surety 
- was not entitled to a credit by reason of 
payments made by husband for board 
in a sanatorium in which wife had been 
placed in absence of a clear and defi- 
nite showing that husband was in- 
solvent and used his wife’s money t 
pay for her maintenance at the sana- 
orium.—Fidelity & Casualty Co. of 
New York v. Downey, 143 S.W.2d 869. 
(284 Ky. 72, 
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Ill.App. Generally, on restoration of 
a lunatic or person of unsound mind, to 
reason, the occasion for the interference 
of the state with his affairs ceases, and 
such person has right to be put in pos- 
session of his property and to demand 
discontinuance of guardianship over 
- him, and in such case, court will re- 
store such person to his condition sui 
juris, and order guardian or conserva- 

tor to deliver to him and pay to him 
money and property which he may 
4 ve, or to which he may be entitled.— 
¥ In re Hire’s Estate, 33 N.H.2d 652, 309 
_ TiLApp. 566. 

Ohio App. Under statute, an entry 
y the proper court terminating the 
ardianship of a person of unsound 
nd has the force and effect of deter- 
nation by the court that such person 
restored to sanity. Gen.Code, § 
7,61,—Hikenberry vy. McFall, 36 N. 


Under statute, there is no requirement 
hat any other than the guardian need 
ave notice of an application for termi- 
vation of a guardianship. Gen.Code, § 


ni 
- 10507-61.—Hikenberry v. McFall, 36'N. 
 B.2d 


§ 325 
yo. The sanity of one committed 
to state hospital for insane pending 
-eriminal proceedings against him was 
- established, at least prima facie, by his 
ubsequent discharge from such hospi- 
i] “as not insane,” regardless of stat- 
e authorizing hospital superintendent 
Rev.St.1931, §§ 


Entry of district court judge’s order, 
estoring citizenship rights to patient 


tatute, so that discharged patient does 
not retain status of insane person, and 
- district court is not deprived of juris- 
diction in cYiminal proceedings pend- 
ing against him until entry of such 
rder. Reyv.St.1931, §§ 56-109 to 56- 
13, 56-118 to 56-138, 56-134, 56-135.— 


Smith v. Roach, 106 P.2d 536. 
Regt § 331 
Cal. In proceeding in probate court 


for restoration to competency, statute 
governing probate proceedings, author- 
izing» mere signature and filing of or- 
ders and decrees, was applicable rather 
than statutes requiring entry of de- 
- eree in judgment book before decree 
should become effectual, and hence 
- conveyance executed by incompetent 
after filing of decree but before its 
entry was valid. Code Civ.Proc. §8§ 
22, 23, 30, 664, 668, 1704, 1766.—Car- 
roll y.’ Carroll, '108 P.2d 420, 16 Cal.2d 
761, prior opinion 103 P.2d 233. 


A proceeding for restoration to com- 
_ petency is not a ‘civil action” but a 
“special proceeding”, as respects ap- 
_ plicability of statutes governing entry 
of orders and decrees. Code Civ.Proc. 
memasecc, 25, 30, 664, 668, 1704, 1766.— 
y Carroll y. Carroll, 108 P.2d 420, 16 Cal. 
_ 2d 761, prior opinion, 103 P.2d 233. 
Mass. In proceeding for the dis- 
charge of conservatorship, burden of 
proving ward’s present capacity to 
manage his property rested upon the 
petitioning ward, since appointment of 
conservator iffected status of ward and 
fact of incapacity which presumably 
justified imposition upon him of such 
status is one likely to continue to exist. 
4 G.L.(Ter.Ed.) c. 201, §§ 13, 16, 18.— 


Sullivan v. Quinlivan, 32. 
308 Mass. 339 

N.Y.Ct.Cl. 3 or. 
der, declaring that one adjudged in- 
sane by its previous order was_ Sane, 
did not remove his legal incapacity to 


sue because of intermediate order de-- 


claring him incompetent to manage 
his affairs, as such order was not af- 
fected: by later order referring only to 
his sanity. Civil Practice Act, § 236. 
—Jacobs v. State, 24 N.Y.S.2d 122, 175 
Mise. 561. 

One adjudged incompetent by Su- 
preme Court’s order, appointing his 
wife as committee of his estate, after 
being adjudged insane and committed 
to state hospital, from which he was 
subsequently released under order de- 
claring him sane, did not enjoy ca- 
pacity to sue until date of later order 
declaring him competent to manage his 
affairs, regardless of his actual mental 
condition, so that state’s motion to 
dismiss his claim, properly filed within 
two years after such date, for damages 
because of false imprisonment, must be 
denied. Civil Practice Act, §§ 236, 
1358, 1377; Court of Claims Act, 
10.—Jacobs v. State, 24 N.Y.S.2d 122, 
175 Mise. 561. 

§ 334 : 

Mass. In proceeding seeking the 
discharge of conservatorships of peti- 
tioners’ property established because 
of petitioners’ incapacities due to ad- 
vanced age, where petitioners failed 
to have entire evidence reported and 
there was no finding of fact as to vital 
issue of petitioners’ present ability to 
care for their property, findings of 
fact, which were consistent either with 
capacity or incapacity would not war- 
rant disturbing decree dismissing pe- 
titions. G.L.(Ter.Ed.) c. 201, §§ 18, 16, 


18; c. 214, § 24; c. 215, § 12.—Sulli- 
van v. Quinlivan, 32 N.H.2d 209, 308 
Mass. 339. 


§ 337 
Iowa. District judge sitting as a 
probate court had jurisdiction of in- 
competent’s estate, of ward, and of 
guardian. Code 1939, §§ 12581, 12613. 
—Haradon y. Boardman & Cartwright, 
294 N.W. 770. 


Minn. The statutes governing com- 
mitment and detention of feeble-mind- 
ed, insane or inebriate patients are not 
unconstitutional as attempting to con- 
fer power belonging to probate court 
upon an administrative board. Mason’s 
Minn.St.1927, § 8960; Mason’s Minn.St. 
Supp.1940, § 8992—180.—State ex rel. 
Fechner v. Carlgren, 296 N.W. 573. 

Pa.Com.Pl. Since the passage of the 
amending Act of May 28, 1937, P.L. 
973, 50 P.S. § 41 et seq., the mainte- 
nance of a patient at a state hospital is 
properly payable out of his estate and 
not by the county from which he may 
have been committed.—In re Stinnette’s 
Hstate, 41 Lack.Jur. 168. 

Wash. The statute authorizing su- 
perintendent of state hospital for in- 
sane to determine whether patient, aft- 
er admission, is violently insane, as 
basis for fixing liability of state or 
county for maintenance, is not uncon- 
stitutional as delegating judicial pow- 
er to administrative officer. Rem.Rev. 
Stat. § 6930.—State ex rel. Department 
of Finance, Budget and Business vy, 
Thurston County, 108 P.2d 828. 

The statute making county from 
which insane person is committed to 
state hospital liable for maintenance 
of patient who is not violently insane, 
and making state liable for mainte- 
nance of patient who is violently in- 
sane, was not impliedly repealed by 
public assistance acts of 1937 and 
1939. Rem.Rev.Stat. § 6930; Laws 
1937, ec. 180; Laws 1939, c. 216.—State 
ex rel. Department of Finance, Budget 
and Business v. Thurston County, 108 
P.2d 828. 
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Ky. A physician going to residence 
of one suspected of being insane, ob- 
taining history of case, and approach- 
ing sufficiently near patient to discover 
indications of his mental derangement 
and observe his conduct illustrative of 
such condition, which was best ex- 
amination possible under circumstances, 


The Supreme Court’s or- 


a- 


necessary. 
77a.—Christopher v. 
2d 1069, 284 Ky. 127. 
§ 348 é 
N.Y.Sup. The statute concerning 
temporary custody of personal prop- 
erty of patients in state institutions 
is designed to provide for temporary 
custody of money, clothing, and per- 
sonal effects found on person of a pa- 
tient in a state hospital or in posses- 
sion of person or hospital with whom 
or where patient previously resided. 
Mental Hygiene Law, § 50.—In re Lehr, 
24 N.Y.S.2d 658, 175 Mise. 914. 
N.Y.Sup. Proceedings under the 
Mental Hygiene Law are not similar to 
nor designed as a substitute for pro- 
ceedings formerly brought in a court 
of chancery and presently conducted 
in the supreme and county courts, to 
determine question of incompetency in 
consequence of lunacy or other cause, 
and do not have effect of determining 
that the person committed is incompe- 
tent to manage his affairs or his prop- 
erty. Mental Hygiene Law, § 70 et 
Sed Sulivas vy. Whitney, 25 N.Y.S.2d 
An order of a county judge under the 
Mental Hygiene Law committing police 
officer to state hospital as an insane 
person was a “judicial determination’”’ 
but was not an order “entered” by 
a “court of competent jurisdiction” 
within provision of the Public Officers 
Law declaring an office vacant upon en- 
try of an “order of a court of compe- 
tent jurisdiction’’ declaring the officer 
insane. Public Officers Law, § 30, subd. 
6; Mental Hygiene Law, § 70 et seq.— 
Sullivan v. Whitney, 25 N.Y.S.2d 762. 


Okl1.Cr.App. An order of a county in- 
sanity board sending one to the Eastern 
Oklahoma Hospital for Insane does not 
determine his legal mental status, since 
the effect of such order is merely to ad- 
mit one to the hospital for treatment, 
and the order is not entitled ‘to the 
faith and credit of a judgment, as the 
board members do not act as judicial 
officers, but as a special board clothed 
with special power only. 22 Okl1.St. 
Ann. §§ 1161-1163.—Ex parte Gilbert, 
111 P.2d.205. 


Vt. The right to appeal to probate 
court from decision of physicians cer- 
tifying to insanity of an _ individual 
is governed by statute. P.L. 
4027, 4030, 4034, 
4043.—In re Cornell, 

The purpose of statutes requiring 
that physicians’ certificate of insanity 
must be made not more than 20 days 
prior to admission of patient to hos- 
pital for insane, and that such cer- 
tificate must be based upon an ex- 
amination made not more than five 
days before the certificate is made, 
is to assure, So far as practicable, that 
a person shall be admitted when in 
the same condition as when he is ex- 
amined. P.L. 4017, 4027, 4030.—In re 
Cornell, 18 A.2d 151. 


The purpose of appeal from physi- 
cians’ decision certifying to insanity 
is to determine the correctness of the 
decision of the physicians, not to de- 
termine long after a patient has been 
committed if he has then become sane 
and should be discharged. P.L. 4017, 
4027, 4030, 4039, 4040, 4043.—In re 
Cornell, 18 A.2d 151. 

An appeal to probate court from de- 
cision of physicians certifying to in- 
sanity of a patient could not be taken 
more than four years after the pa- 
tient’s commitment to hospital for in- 
sane. P.L. 4017, 4027, 4030, 4039, 
SMe 4043.—In re Cornell, 18 A 2d 


Henry, 


§ 358 
Pa.Com.Pl. It is not a rule of law 


that all insane persons confined in a 
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| NAD 2. 
lease of insane, 


control shall consent thereto or if bond 
be given for safekeeping of patient 
makes release of patient discretionary 
rather than mandatory, and does not 
entitle patient to release upon filing 

bond, regardless of his status., Mason’s 

Minn.St.Supp.1940, § 8992—179.—State 

resect Fechner v. Carlgren, 296 N.W. 
Vt. The purpose of appeal from 
physicians’ decision certifying to in- 
sanity is to determine the correctness 
of the decision of the physicians, not 
to determine long after a patient has 
been committed if he has then become 
Sane and should be discharged. P.L. 
4017, 4027, 4030, 4039, 4040, 4043.— 

In re Cornell, 18 A.2d 151. 


a § 3638 
N.Y.App.Div. 


Before passage of stat- 
ute in 1935, there was no common-law 
obligation on father to support adult 

{ unadjudicated incompetent child. Men- 
tal Hygiene Law, § 24-a—In re Hof- 


mann’s Hstate, 26 N.Y.S.2d 430, 261 
9 App.Div. 556. 
J Pa.Com.Pl. There must be an honest 


effort upon the part of the common- 
_ wealth to collect the debt due it for the 
f. support of a married woman from her 
- husband before a petition against one 
secondarily liable can be entertained.— 
P Commonwealth vy. Hoge, 88 P.L.J. 592. 
a Pa.Com.Pl. The act of May 10, 1921, 
P.L. 438, which amends the act of 
1915, adds provisions making prop- 
erty held by the entireties liable for 
; such support, but re-enacts the require- 
- ments of the act of 1915, that only such 
spouse is “liable to pay for the main- 
tenance * * who is legally able so 
to do.” 17 P.S. § 1783. By the phrase 
“who is legally able so to do” the 
legislature intended to impose such 
liability only upon such persons as are 
y financially able to pay.—Commonwealth 
me v. Darras, 89 P.L.J. 285. 


Pa.Com.Pl. In assumpsit by the 

; state against a, wife to recover compen- 

a sation for the maintenance of her de- 

ceased husband as an inmate of a state 
institution, an affidavit of defense rais- 
ing questions of law was _ sustained, 
where defendant alleged that assumpsit 
was not the proper procedure to en- 
force liability. imposed by the act of 
i June 1, 1915, P.L. 661,.71.P.S. § 1781 
et seq.; and that the statement of claim 
failed to set forth that the defendant 

4 ‘is legally able to pay the amount 

claimed.” No recovery could be had, 

~ regardless of the form of action, unless 

‘k the defendant has sufficient means or 

u is able to pay for the maintenance of 
her deceased husband.—Commonwealth 
y. Tarras, 89 P.L.J. 285. 

The act provides that the court, upon 
proper petition, may ‘‘make an order 
for the payment of maintenance to the 
commonwealth.’ 71 P.S. § 1784. The 
term ‘maintenance’ means current 

2 maintenance or current support and not 

{ an indebtedness for past maintenance, 

a To recover for current maintenance, 

plaintiff must proceed by petition and 

: rule to show cause.—Commonwealth v. 

Tarras, 89 P.L.J. 285. 

a Whenever money has been expended 

for the maintenance of an individual, 

it becomes a debt by virtue of an ex- 

y press or implied contract. Past main- 

tenance should be recovered in an old 

action of debt or an action in assump- 
sit and not by petition for maintenance 
addressed to the discretion of the court. 

—Commonwealth v. Tarras, 89 P.L.J. 

285. 


Wis. There is no common-law direct 
liability of a wife, a husband, or chil- 
dren for support of an incompetent 
relative, and the statutory procedure 
for determining such liability is exclu- 
sive and must be followed. St.1937, § 
46.10(7, 8, 9); § 46.11.—In re Hahto’s 
Estate, 294 N.W. 500, 236 Wis. 65. 

Under statute prescribing procedure 
to be followed in determining liability 
for support of an incompetent relative, 


ion b ( fon and aeporta. 


tion counsel app 


{ ed by State Boa 

Control in order to determine ability 
of relatives to pay is a “condition 
cedent’” to recovery. St.1937, § 46. 
(7, 8, 9); § 46.11.—In re Hahto’s Es- 
tate, 294 N.W. 500, 286 Wis. 65. © % 

Wis. A claim filed by the state de- 
partment of public welfare against a 
decedent’s estate for the cost of -main- 
tenance of the decedent’s son while 
confined in the Winnebago State Hos- 
pital was properly disallowed by the 
county court where the question of 
decedent’s liability for care and main- 
tenance of his son had not been passed 
on by the collection and deportation 
counsel.—In re Laus’ Estate, 296 N.W. 
84, 237 Wis. 12. 


§ 369 
Pa.Com.Pl. A petition by the state 
department of justice, acting on behalf 
of the revenue department, to compel 
the father of an insane married woman 
to pay for her maintenance as an in- 
mate in a state hospital was refused, 
where her husband was allegedly finan- 
cially able to pay for such support. 
The mere fact that the legislature made 
the husband, father and mother, etc., 
liable in the same paragraph in the 
same act still does not show that the 
husband is not primarily liable—Com- 
monwealth y. mayer eae P.L.J. 592, 
§ 1 


Wis. Under statute, wife had no 
fixed absolute liability for support of 
her incompetent husband and her lia- 
bility was dependent upon an investiga- 
tion and determination of collection 
counsel appointed by State Board of 
Control of wife’s ability to pay part or 
all of such support. St.1937, § 46.10(7, 


8, 9); § 46.11.—In re Hahto’s Estate, 
294 N.W. 500, 236 Wis. 65. 
§ 372 
Pa.Com.Pl. In Pennsylvania the 


husband is and always has been, with- 
out regard to the act of assembly, lia- 
ble for the necessary support of his 
insane wife while in a public asylum. 
The husband is primarily liable for the 
Support and maintenance of his wife 
and this liability cannot be waived.— 
Commonwealth v. Hoge, 88 P.L.J. 592. 

Wis. There is no common-law direct 
liability of a wife, a husband, or chil- 
dren for support of an incompetent 
relative, and the statutory procedure 
for determining such liability is exclu- 
sive and must be followed. St.1937, § 
46.10(7, 8, 9); § 46.11.—In re Hahto’s 
Hstate, 294 N.W. 500, 2386 Wis. 65. 

Under statute, investigation and de- 
termination of collection counsel ap- 
pointed by State Board of Control of 
liability of wife for support of her 
incompetent husband was required to 
be made during wife’s lifetime and, in 
absence of such proceedings, claim of 
State Board of Mental Hygiene could 
not be collected out of wife’s estate 
upon her death. St.1937, § 46.10(7, 8, 
9); § 46.11.—In re Hahto’s Hstate, 294 
N.W. 500, 236 Wis. 65- 


§ 373 

Wash. A county sued by state for 
maintenance of insane patients com- 
mitted to state hospital from county 
could raise question whether super- 
intendent of hospital properly classi- 
fied patients as nonviolently insane so 
as to make county liable for mainte- 
nance under statute. Rem.Rev.Stat. § 
6930.—State ex rel. Department of Fi- 
nance, Budget and Business vy. Thur- 
ston County, 108 P.2d 828. 

The word “forthwith” in statute pro- 
viding that patient committed to state 
insane hospital should be forthwith ex- 
amined by superintendent, who _ shall 
determine whether patient is violently 
insane, aS basis for fixing liability of 
state or county for maintenance, must 
be given reasonable construction. Rem. 
Rev.Stat. § 6930.—State ex rel. Depart- 
ment of Finance, Budget and Business 
vy. Thurston County, 108 P.2d 828. 

The word “forthwith’’ in statutes re- 
quiring an act to be done forthwith 
is relative and elastic, and in deter- 
mining its meaning in a_ particular 
case regard must be had to nature of 
act or thing to be determined and 
circumstances of case, and, so far as 


oard definition of term, 


s ) 


time is concerned 
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varies with the particular case, an 
imply a longer or shorter perio 
cording to nature of thing to be d 
—State ex rel. Department of Fina 
Budget and Business vy. Thurston C 
ty, 108 P.2d 828. aie 
Under statute providing that patient 
committed to state insane hospital — 
should be ‘forthwith’ examined 
superintendent who shall determ 
whether patient is violently insane, as — 
basis for fixing liability of state o: 
county for maintenance, superintende: 
of hospital did not delay an unreason: 
able time in classifying patient at st 
meeting after patient was placed — 
der observation and given treatm 
for from ten days to six weeks 
coming to hospital. Rem.Rey.Stat 
6930.—State ex rel. Department o 
nance, Budget and Business v. 
ston County, 108 P.2d 828. - 
The statute relating to commitm 
of insane persons to state hospital d 
not authorize superior court to de 
mine whether patient was violentl 
sane for purpose of fixing liabili 
state or county for maintenance, 
hence superior court’s judgments 
commitment were not “res judicate 
in state’s action against county for © 
maintenance of patients committed to 
state hospital, of question whether 
pants were nonviolently insane. Ri 
ev.Stat. § 6930.—State ex rel. Depart- — 
ment of Finance, Budget and Busin 
vy. Thurston County, 108 P.2d 828. _ 


could recover from county for mai: ite- 
nance of patients committed to state 
insane hospital from county and prop- | 
erly classified by superintenden 
hospital as nonviolently insane. R 
Rey.Stat. § 6930.—State ex rel. Depart-_ 
ment of Finance, Budget and Bus 
v. Thurston County, 108 P.2d 82 


§ 374 5 
N.Y.App.Div. Where adult unadji 
eated incompetent person had a sep 
rate estate of only $156.94 when su 
port was rendered by the state after 
passage of statute imposing on fat 
duty of reimbursing the state for such 
support, the father was liable from ef- 
fective date of such statute until h 
decease at $1 per day, or for $775 le 
$156.94. Mental Hygiene Law, §§ 2 
80.—In re Hofmann’s Hstate, 26 N 
8.2d 430, 261 App.Div. 556. Bo 


Or. 
entitled to moneys, 


The state board of control 
left by decea 


1935, § 11-1213, as amended by Laws ~ 
1937, p. 306.—Wood v. Sprague, 106 — 
P.2d 287. ee 
Pa. 
providing 
of county of residence of any “inmate’ 
of mental hospital or institution owned 
or maintained in part by common- 
wealth shall, upon application, make 
order for payment of maintenance to 
commonwealth upon trustee, committee, — 
guardian, or other person who has 
charge of the estate of any such in- 
mate, refers to a living person, so that, 
upon inmate’s death, commonwealth — 
may not present claim to guardian un-- 
der jurisdiction of common pleas court — 
but must present claim to administra- _ Y 
tor of deceased inmate’s estate under 
jurisdiction of orphans’ court. 20 P.S. _ 


aa 


§§ 501,,2241, 2245: 71 P.SioS8\ 172s 
1784.—In re Frew’s Hstate, 16 A.2d 26. i 
340 Pa. 89. 
Pa.Com.Pl. Where the estate of a 
feebleminded person is insolvent, the 
court will nevertheless direct that a 


proper sum be set aside, in the hands 

of the burial fund of the institution in 
which the ward is a patient, to cover — 
the ward’s burial expenses: the provi- ) 
sion of the County Institution District 

Law of June 24, 1937, P.L. 2017, 62 


é 
ze 
Bee erst s74 
‘s P.S. § 2201 et seq., placing Mability 
F upon the county for the expenses of 
burial of such a person, or, if the body 
is not claimed, providing that it shall 
_be delivered to the Anatomical Board 
of the State, in no way_ affects this 
well-recognized practice——In re Mori- 
son, 37 D. & C. 694. 
_ Pa.Com.Pl. Even though the estate 
of a living incompetent is insolvent by 
reason of the Commonwealth’s and an 
institution district’s claims for main- 
tenance in a public institution, the 
court having jurisdiction over the es- 
tate will, in the exercise of its chan- 
-cery powers, allow a reasonable amount 
to be retained by the incompetent’s 
_ guardian, or if he has none then by the 
authorities of the public institution, for 
burial expenses; in a case where the 
_ total estate is a little over $6,000, $200 
_ is a reasonable amount for the purpose. 
—In re Baker’s Hstate, 39 D. & C. 314, 
56 Montg. 255. 
_ Pa.Com.Pl. Where a trust compan 
by the Court of one county, in 1930, 
was appointed guardian of an insane 
patient who, by the Court of another 
county, had been committed to a state 
, hospital wherein his maintenance was 
paid by the later county until June, 
1937, and the Commonwealth filed peti- 
tion to compel the trust company, 
which has in its hands sufficient funds 
belonging to the patient to pay for his 
maintenance, to make payment there- 
é for. Held, that the petition of the 
Commonwealth will be allowed and the 
Si ust company directed to pay for its 
ward’s maintenance.—In re Stinnette’s 
Estate, 41 Lack.Jur. 168. 


Pa.Orph. Where a will sets up a 
rust for the maintenance of a mentally 
mcompetent, with power given to the 
trustee to expend the principal, if 
ecessary, the Commonwealth is en- 
titled to reimbursement for funds ex- 
pended for maintenance of the cestui 
iY que trust.—In re Kramlich’s Estate, 19 
eee. Lids. 
7 _Pa.Orph. The Act of June 1, 1915, 
P.L. 661, 71 P.S. § 1781 et seq., au- 
thorizes a recovery by the Common- 
wealth of moneys expended for the 
maintenance of a lunatic.—In re Kram- 
lich’s Hstate, 19 Leh.L.J. 7. 
Wash. In state’s action against coun- 
vity. for maintenance of insane patients 
* committed to state hospital from coun- 

ty, evidence held insufficient to show 
that hospital superintendent improp- 
erly classified patients as nonviolently 
insane within statute making county 
liable for maintenance of patients vi- 
~ olently insane. Rem.Rey.Stat. § 6930.— 
State ex rel. Department of Finance, 
Budget and Business v. Thurston Coun- 
ty, 108 P.2d 828. 
The delay of state in suing county 
for maintenance of insane patients 
committed to state hospital from such 
eounty until after county had made 
all levies permitted by law and had 
expended the money, and promises of 
state officers to county that officers 
would support remedial legislation for 
benefit of county, did not “estop’’ state 
from asserting claim against county 
for maintenance of such patients. Rem. 
Rey.Stat. § 6930.—State ex rel. Depart- 
ment of Finance, Budget and Business 
54 y. Thurston County, 108 P.2d 828. 
pee: § 375 

Pa.Com.Pl. The common pleas court, 
not the orphans’ court, had jurisdiction 
ry I over a claim against the guardian of a 
 weak-minded person for his mainte- 
3 nance until the time of his death. The 
} common pleas is concerned with seeing 
= that its bailiff pay the debt it has con- 
a tracted in discharging the duties of its 
: appointment and, if the death of the 

weak-minded person supervenes, the 

; duty of the bailiff is to pay the ex- 
a penses of its administration and turn 
rr the balance in its hands over to the 
< orphans’ court, for distribution to those 
properly entitled thereto.—In re Cal- 
yert’s Hstate, 88 P.L.J. 630. 

A guardian or committee shall first 
discharge its duties and pay the debts 
of administration and then turn the 
balance over to the personal representa- 
tive, for distribution to heirs, devisees, 
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ete., through the orphans’ court.—In r 
Calvert’s state, nye ae 630. ; 

Cal. Generally, superior court, act- 
ing in equity for protection of interests 
of incompetent person, is free to exer- 
cise its sound discretion with reference 
to disposition and management of 
ward’s estate after full consideration 
of evidence before it.—In re Hudelson’s 
Estate, 115 P.2d 805, prior opinion In 
eae of Hudelson, 109 P.2d 
Iowa. District judge sitting as a 
probate court had jurisdiction of in- 
competent’s estate, of ward, and of 
guardian. Code 1939, §§ 12581, 12613. 
—Haradon v. Boacdman & Cartwright, 
294 N.W. 770. , 

Iowa. The probate court had juris- 
diction of claim for board, lodging, 
laundry and care of incompetent ward, 
without necessity of claimant’s bring- 
ing an independent action.—In re Nel- 
son’s Guardianship, 294 N.W. 922. 

Mo.App. The probate court does not 
have jurisdiction to determine disputed 
claims against an insane person ac- 
cruing after appointment of a guardian. 
Mo.St.Ann. § 472, p. 291.—In re Moore’s 
Guardianship, 148 S.W.2d 116. 

Neither probate court nor circuit 
court on appeal had jurisdiction to en- 
tertain a petition by a city alleging that 
an incompetent was a patient in a city 
sanitarium and that a certain sum of 
money was due city for incompetent’s 
maintenance, and that there was an im- 
plied contract on part of incompetent’s 
guardian to pay for the maintenance, 
and asking for an order directing 
guardian to pay city a certain amount 
for maintenance of incompetent. Mo.St. 
Ann. 472, p. 291.—In re Moore’s 
Guardianship, 148 S.W.2d 116. 

N.Y.Sup. The Supreme Court has ju- 
risdiction of property of those incompe- 
tent to manage their affairs, but such 
jurisdiction must be exercised by 
means of a committee, and when a 
committee is appointed, the court pos- 
sesses both inherent and statutory au- 
thority, through its duly constituted 
representative, the committee, not only 
to search but to take possession and 
control of contents of safe deposit boxes 
leased or used by incompetent. Civil 
Practice Act, §§ 1858, 1377-a.—In re 
Lehr, 24 N.Y.S.2d 653, 175 Mise. 914. 

The statute concerning temporary 
custody of personal property of pa- 
tients in state institutions did not con- 
fer power upon Supreme Court to di- 
rect a safe deposit company, on motion 
by State Department of Mental Hy- 
giene, to search a safe deposit box 
leased by a person who was a patient 
in Brooklyn State Hospital but who 
had never been judicially declared in- 
competent and for whom no committee 
had been appointed. Civil Regn Law, 
§ 8; Civil Practice Act, §§ 1358, 1377-a; 
Mental Hygiene Law, § 50.—In re Lehr, 
24 N.Y.S.2d 653, 175 Mise. 914. 

Or. The probate courts have exclu- 
sive jurisdiction in first instance to take 
care and custody of estate of an in- 
sane person, to appoint and remove 
guardians therefor, and to direct and 
control conduct of guardians. O.C.L.A. 


§§ 13-501, 22-109——Oregon Mut. Life 
Ins. Co. v. James, 111 P.2d 1026. 
Pa.Com.P! The jurisdiction of a 


court of equity over the estat> of a 
lunatic, as provided for in the Act of 
May 28, 1907, P.L. 292, 50 P.S. &§ 941- 
964, is so Lroad as in effect to sub- 
stitute the court for the incompetent 
ward in all dealings with propert« and 
family, the ward remaining, however 
the equitable owner of the propert®. - 
In re Morison, 37 D. & C. 694. 

Wis. A county court has only such 
powers as are conferred by statute, 
and there is no statutory provision 
which authorizes a county court or a 
guardian to reserve funds for future 
burial expenses of the ward. St.1939 
§§ 319.25, 319.26, 319.41.—In re Henes! 
SAE te 2 296 N.W. 60, 236 Wis. 


§ 381 
Ala. Where guardian, on advice of 
bank trust officers, with incompetent’s 
funds purchased from bank collateral 
trust gold notes of finance corporation 


‘additional 


guardian on final 
guardianship of a non compos was not 
recorded, and execution was not issued 
thereon for period of more than six 
years, although successor guardian was 
present when the former guardian made 
his final settlement and knew of the 
existencé of the judgment, all actions 
on the judgment were barred as to sure- 
ties on the former guardian’s bonds by 
the six-year statute of limitations, 
guardian died without assets, and judg- 
ment could have been collected by ex- 
ercise of due diligence, the successor 
guardian was chargeable on his final 
settlement with the amount due on the 
judgment. Code 1940, Tit. 7, § 21; 
Tit. 21, §§ 32, 1386, 142.—Cox v. Wil- 
liams, 3 So.2d 129. 

Where successor guardian of a non 
compos was chargeable with amount of 
judgment against former guardian 
which had not been collected, the suc- 
cessor guardian was entitled to credit 
for attorneys’ fees paid by him for legal 
advice relative to the collection of the 
UA ee clean v. Williams, 


Where successor guardian of a non 
compos was chargeable with amount 
of judgment against former guardian 
which had not been collected, the suc- 
cessor guardian was chargeable as of 
date of the judgment as for funds of 
his ward in his hands which he failed 


to invest. Code 1940, Tit. 21, § 42.— 
Cox v. Williams, 3 So.2d 129. 
Cal.App. Where court authorized 


guardian to expend $80 per month for 
support and maintenance of incompe- 
tent, and an additional $20 for a boy 
to act as incompetent’s companion, and 
court later authorized guardian to ex- 
pend $125 per month for room, board 
and care of the incompetent, court act- 
ed within its discretion in approving 
expenditure of $1,108.04 
made for personal needs of the incom- 
petent such as clothing, laundry, auto 
rides, and barber expenses.—In re Ew- 
ing’s Estate, 109 P.2d 748. 

Cal.App. The guardian of minor 
child or incompetent person exercises 
trust demanding highest degree of good 
faith and confidence.—In re Guardian- 
ship of Carlon’s Estate, 110 P.2d 488. 

The statute authorizing- guardian of 
incompetent person’s estate to compro- 
mise any claim against estate author- 
izes compromise only of valid enforce- 
able claims. Probate Code, § 1530a.— 
In re Guardianship of Carlon’s state, 
110 P.2d 488. 

A guardian’s alienation of property of 
ward, such as incompetent person, with- 
out first procuring court order there- 
for, is absolutely void.—In re Guardian- 
ship of Carlon’s Estate, 110 P.2d 488. 

Representatives of estate, such as 
guardians of incompetents’ estates, may 
allow only legal and enforceable claims 
against estates and must reject all il- 
legal and unenforceable claims.—In re 


Guardianship of Carlon’s Hstate, 110 
P.2d 488. 
A claim, which is unenforceable 


against incompetent person’s estate be- 
cause of uncertainty of executory con- 
tract on which claim is based, bar of 
statute of limitations, or otherwise, may 
not be subject of compromise in such 
estate. Probate Code, § 1530a.—In re 
ME of Carlon’s Wstate, 110 P. 

Del.Ch. Where a power coupled with 
an interest or a mere naked authority 
devolves upon a lunatic, it is suspend- 
ed during the continuance of the dis- 
ability, and the committee of the luna- 
tic may not exercise the power.—Hquit- 
able Trust Co. v. Union Nat. Bank, 18 
A.2d 228. 

Trust deed powers given to and re- 
served by party found to be a lunatic 
could not be exercised by trustees ap- 
pointed in lunacy proceedings. Rey. 
Code 1935, 3091, 3093.—Equitable 
eee Co. v. Union Nat. Bank, 18 A.2d 


Under the statute providing for the 


38 So.2d — 
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; The statutory authority given to the 

trustee of an insane person to do what- 

ever is necessary for the care, preserva- 

tion, and increase of the insane person’s 
estate does not give the trustee author- 
ity to exercise a power given to the in- 
Sane person. Rev.Code 1935, §§ 3091, 
3093.—Equitable Trust C-. v. Union 
Nat. Bank, 18 A.2d 228. 

Ill. Acts of a conservator or an ex- 
ecutor which transcend his statutory 
authority cannot be approved or rati- 
fied by the probate court.—Nonnast v. 
Northern Trust Co., 29 N.E.2d 251, 374 
Ill. 248, modifying In re Nonnast’s Es- 
tate, 21 N.H.2d 796, 300 Ill.App. 537. 

lil, A conservator by investing his 
_ward’s money without obtaining county 
court’s approval committed ‘‘devasta- 
vit’, and a circuit court order direct- 
ing conservator to pay amount invest- 
ed to deceased ward’s executor was 
binding on conservator and his bonds- 
men, but, conservator having made 
wrongful disposition of ward’s estate, 
the money remained, in contemplation 
of law, in his custody and control, and 
his inability to pay was no defense to 
a contempt proceeding for failure to 
comply with order. Smith-Hurd Stats. 

_¢@. 86, §§ 9, 35.—Cox v. Rice, 31 N.E.2d 

186,309) LI. 35%. 

Ii.App. A guardian or conservator 

- of estate of an incompetent person un- 
der the ‘statute is clothed only with 
power to manage and control estate of 
ward, and persons beneficially inter- 
ested in ward’s estate are not a part 
of the guardianship, and conservator 
has no appointment to represent them. 
—In re Hire’s Estate, 33 N.H.2d 652, 
309 Ill.App. 566. 

Iowa. Where trust agreement was 
executed for purpose of liquidating 
partnership, but it appeared that prior 
to execution of the agreement one of the 
partners had become the beneficial own- 
er of partnership property including 
Iowa real estate, as result of excessive 
withdrawals by the other partners, in- 
terest of incompetent other partner be- 
came subject to the trust agreement, 
though execution of agreement on his 
behalf was made by conservatrix ap- 
pointed in Illinois——Meents v. Com- 
stock, 296. N.W. 721. 

Neb. The transfer of the personalty 
of an incompetent ward by his guar- 
dian must be authorized or directed by 
proper court of probate.—First Trust 
Co. v. Hammond, 298 N.W. 144. 

N.M. Credits claimed in accounting 
by guardian of incompetent for ex- 
penditures properly made for benefit of 
ward could not be rejected merely be- 
cause such expenditures were in excess 
of amount per month which guardian 
was authorized to expend under nunc 
pro tune order entered by probate court 
after such expenditures had been made. 
Ease Hunter’s Guardianship, 111 P. 


N.Y.App.Div. An incompetent’s com- 
mittee, unlike decedent’s representative 
who takes title to decedent’s personalty, 
has no title to either realty or personal- 
ty of incompetent.—In re James’ Hstate, 
26 N.Y.S.2d 1386, 261 App.Div. 480. 


N.Y.Sup. The Supreme Court has ju- 
risdiction of property of those incom- 

etent to manage their affairs, but such 

urisdiction must be exercised by means 
of a committee, and, when a commit- 
tee is appointed, the court possesses 
both inherent and statutory authority, 
through its duly constituted representa- 
tive, the committee, not only to search 
but to take possession and control of 
contents of safe deposit boxes leased 
or used by incompetent. Civil Practice 
Act, §§ 1358, 1377-a.—In re Lehr, 24 N. 
¥.S.2d 653, 175 Mise. 914. 

N.Y.Sup. The basic duty of commit- 
tee of estate of incompetent is to pro- 
vide incompetent with such care and 
maintenance as estate will warrant aft- 
er payment of debts, and the para- 
mount duty of committee is to provide 
for personal wants and comforts of in- 


‘guardian 


hea. 
Ss. of co 1der 
n, 27 N.¥.S.2d 48, 176 


In absence of statute or rule of court 
providing otherwise, order of court 
is generally not necessary to authorize 
expenditures by guardian or committee 
of estate of incompetent for incompe- 
tent’s maintenance where expenditures 
will not impair incompetent’s capital, 
and in the first instance guardian or 
committee is the judge of what is nec- 
essary for incompetent to the same 
extent that parent is with relation to 
his child, the extent of provision for 
incompetent being largely within dis- 
cretion of guardian or committee—In 
ot napa 27 N.Y.S.2d 48, 176 Misc. 


Where committees of incompetent’s 
person and estate agreed that $200 
monthly would be proper for incompe- 
tent’s maintenance, application by com- 
mittee of estate for approval, in ad- 
vance, of expenditure of $200 monthly 
for maintenance was denied on ground 
that it did not present any question 
of law, but involved merely propriety 
of exercise of committee’s judgment in 
a matter which was only properly pre- 
sentable at time of passing on com- 
mittee’s account.—_In re Hagedorn, 27 
N.Y.S.2d 48, 176 Misc. 233. 

N.Y.Sup. A committee appointed for 
an incompetent under the Civil Practice 
Act has lawful custody and control of 
the incompetent’s property. Mental 
Hygiene Law, § 1 et seq.— Hunn v. New 
York State Teachers’ Retirement Sys- 
tem, 28 N.Y.S.2d 356, 176 Misc. 643. 


Ohio App. The investment of guardi- 
anship funds of incompetent in land 
trust certificates, when statute authoriz- 
ing guardians to invest in such secur- 
ities as the court having administration 
of the trust approves was in effect, 
could be approved by the probate court 
in an adversary proceeding after repeal 
of the statute, and after enactment of 
statute not containing such provision. 
Gen.Code, § 11214, as amended by 110 
Ohio Laws, p. 247; § 10506-41, as en- 
acted by 114 Ohio Laws, p. 372.—In re 
Baker’s Guardianship, 31 N.H.2d 869, 
65 Ohio App. 550. 


Or. Guardians of insane persons are 
required to pay debts due from ward, 
to settle all accounts of ward and to 
demand, sue for and receive debts due 
ward, or compound them with approv- 
al of probate court, and have authority 
with court’s approval to sell and trans- 
fer ward’s personal estate and invest 
proceeds. O.C.L.A. §§ 22-122, 22-201.— 
Oregon Mut. Life Ins. Co. v. James, 
111 P.2d 1026. 

Under endowment policy giving right 
to surrender polic for cash value 
thereof, an attempted election by guard- 
ian of incompetent insured to take 
cash surrender value of policy was not 
a mere ministerial act, but involved 
judgment and discretion and consti- 
tuted a judicial determination.—Oregon 
Mut. Life Ins. Co. v. James, 111 P.2d 
1026. 

Under endowment policy granting 
right to surrender policy for cash value 
thereof and under which wife of in- 
sured, who thereafter became insane, 
was named beneficiary, insured’s guard- 
ian had no authority without court or- 
der to exercise option granted in pol- 
icy, and, where insurer had denied 
guardian’s request for cash surrender 
value and guardian was unsuccessful in 
attempt to obtain court order, benefi- 
ciary was entitled to proceeds of insur- 
ance upon death of insured from whom 
she had obtained a divorce.—Oregon 
Mut. Life Ins. Co. v. James, 111 P.2d 
1026 


Tenn.App. Investments of mentally 
incompetent war veteran’s funds by his 
in unincorporated concern’s 
bonds, corporation’s preferred stock, 
and bank savings deposit, without pri- 
or approval thereor by court of compe- 
tent jurisdiction, were unauthorized. 
Code 1932, §§ 8496, 8552.—State ex rel. 
Wilson vy. Meek, 146 S.W.2d 961. 

Investments of mentally incompetent 
war veteran’s funds by his guardian, 
without statutory authority or prior 


approval of ¢ 


a sd Cae ah 
r ourt of compet 
diction, were made at risk of 
and surety on her bonds, s 
title successor-guardian to 
amounts invested from estate o 
ceased original guardian, executo 
her will, devisees and legatees the 
under, and surety on her guardians. 
bonds, though she made investments i 
good faith. Code 1932, §§ 8496, 855 
State ex rel. Wilson v. Meek, 146 S 
2d 961. “ol 
As estate of deceased guardia E 
mentally incompetent war veteran and 
surety on such guardian’s bonds were 
liable for losses resulting from ( 
thorized investments of ward 
by deceased, successor-guardian | ai 
surety on his bond were not liable 
therefor, and it was not his duty to in- 
stitute suit against such estat 
surety on deceased’s guardianshi 
for amount of such losses. Cod 
§§ 8496, 8552.—State ex rel. Wi 
Meek, 146 S.W.2d 961. ae 
A guardian of mentally incompete: 
person is not. responsible for loss 
ward’s money because of failure 
bank in which money was depos 
by guardian from necessity or con: 
ably to common usage.—State e 
Wilson v. Meek, 146 S.W.2d 961. 
A guardian, depositing mone: 
mentally incompetent ward in bank 
drawing account, from which he co 
withdraw it whenever he found des 
able investment therefor, and pe 
ting it to remain in bank for over 
months during depression, igs not 1 
for loss thereof as result of ba 
failure, in absence of showing that 
had notice or knowledge of bank’s 
solvent condition before it faile : 
ex rel. Wilson v. Meek, 146 S. 
It was duty of insane person’s g “ 
dian, in making loans of ward’s fun 
on notes secured by real estate ort 
gages, to comply with statutory : 
sions by having mortgaged real 
praised by disinterested persons 
submitting loans to judge of 
court for approval, and such 
and surety on his bond are 1 
ward for any losses resultin 
making of such loans witho 
plying with such _ provisions. 
1932, §§ 8496, 8552.—State ex re 
son v. Meek, 146 S.W.2d 961. | 
Generally, guardian of mentally | 
competent war veteran is held to stri 
compliance with provisions of ge 
guardianship statute and Uniform © 


nk 


approval of loan of incompetent war« 
funds on security of a first mort; 


security, so that guardian and surety ~ 
were liable to ward for loss resultin, 
from investment, notwithstanding that 
county judge testified that he orally 
authorized guardian to make the loan 
and that he went with appraisers to ~ 
inspect the property. Code 1932 i 
Bdge te v. Thompson, 148 S.W 
876. : 
Where there was no minute ent 
showing county court authorized or a 
proved making of loan of incompeten 
ward’s funds on security of first mort- 
gage on realty, guardian was not en-- 
titled to a nunc pro tune order approv- 
ing loan, so that investment would com- 
ply with either general guardianship 
statute regulating the loaning by 
guardian of surplus funds of a ward’s 
estate on real estate security, or Dis- 
abled Veterans’ Guardianship Statute 
authorizing guardian to invest funds of 
estate in such manner or in securities 
as allowed by law or approved by 
court, notwithstanding that county © 
judge testified that he orally authorized 
guardian to make loan and that he went 
with appraisers to inspect property. 


‘Sao ec 
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nicl 


> 
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PROS Lan cee 
Code 1932, §§ 8496, 
‘Thompson, 148 S.W.2d 376. ‘ 
Presumption would not be indulged 
that making of loan of incompetent 
: _ward’s funds on security of first mort- 
ss gagé on realty by guardian was duly 
s authorized by county court as required 
-by statute from fact of execution of 
~ note and mortgage, where there was no 
recital either in note or in mortgage 
that county court had approved the 
-_- Joan especially where county judge tes- 
tified that there was no court pro- 
ceeding and that no written order was 
passed approving loan. Code 1932, §§ 
~ 8496, 8552.—Hines vy. Thompson, 148 
 §.w.2a 376. 
; Tenn.App. 


purchase. 1 1932, 
 9656-9659.—Kirk v. 
A Bank & Trust Co., 153 S.W.2d 139. 
Ss Wis. A county court has only such 
powers as are conferred by statute, and 
here is no statutory provision which 
authorizes a county court or a guardi- 
an to reserve funds for future burial 
-expenses of the ward. St.1939, §§ 319.- 
25, 319.26, 319.41.—In re Henes’ Guar- 
dianship, 296 N.W. 60, 236 Wis. 635. 

Bar aih § 383 

- p.C.Mass. Surety on bond of guard- 
- jan of an incompetent could not be held 
for the guardian’s shortcomings as an 
Stevens, 37 


attorney in fact.—Ellis vy. 
Supp. 488. 
An executor of the estate of an 
incompetent deceased can compel the 
onservator to account to him, and can 
omplete the administration of incom- 
etent deceased’s estate—Nonnast_v. 
forthern Trust Co., 29 N.H.2d 251, 
74 Ill. 248, modifying In re Nonnast’s 
Estate, 21 N.E.2d 796, 300 Ill.App. 537. 
Where trust company, which acted 
both a; conservator and executor of es- 
tate of incompetent deceased, made 
‘payments, as conservator, out of es- 
ate, of claims without proof as to 
heir validity, it was duty of trust 
ompany, as executor, to obtain an 
accounting and collect from itself, as 
conservator, amount of such claims. 
Smith-Hurd Stats. c. 86, §§ 9, 35, 56. 
Nonnast v. Northern Trust'Co., 29 
H.2d 251, 374 Ill. 248, modifying In 
Nonnast’s Estate, 21 N.H.2d 796, 300 
App. 537. 
I.App. The guardianship terminates 
vith death of lunatic, and only power 
ich court retains over guardian or 
onservator in such case is to compel an 
ececounting and delivery of the proper- 
y of the ward. Smith-Hurd Stats. c. 
, § 9.—In re Hire’s Estate, 33 N.H.2d 
, 309 Ill.App. 566. 

N.Y.Mun.Ct. Upon the death of the 
incompetent, the committeeship ter- 
' minates and any subsequent act of the 
- eommittee is unauthorized and void, 
xcept to account and turn over all 
_ property in his possession to the prop- 
er person. Civil Practice Act, § 1383. 
—Quan Yim vy. Prudential Ins. Co. of 
America, 25 N.Y.S.2d 21. 


Pa. When an imbecile dies in fact, 
his guardian dies in law, and guard- 
jan’s legal power is then at an end and 
his sole duty is to render an account 
of his stewardship up to the date of 
ard’s death, giving the full amount 
of all debits and credits touching his 
- administration and of all unpaid claims 
and unfinished business.—In re Frew’s 
‘Estate, 16 A.2d 26, 340 Pa. 89. 
AEN § 335 
_ Mich. In suit to set aside trust deed, 
executed by plaintiff while under trus- 
 tee’s guardianship as mentally incom- 
 petent person, evidence held to show 
that execution thereof was procured by 
 trustee’s fraud when plaintiff could not 
have had full understanding of pur- 
pose and effect of deed, so as to re- 
quire vacation thereof.—Wies v. 
; randt, 293 N.W. 7738, 294 Mich. 240. 
In suit to set aside trust deed. exe- 
cuted by plaintiff while under trustee’s 
guardianship as meatally incompetent 
* person, presumption was that plaintiff 


& 


r ; . us oh pei a a 
Oe ENS A Mile Bal 
8552.—Hines v. could not then make v. l con De 
and it was incumbent on defendants, — 


trustee and beneficiaries to satisfy 


-eourt that plaintiff was mentally com- 


petent and that no undue influence 
was used by guardian at time of exe- 
ecution of deed or when guardian se- 
cured plaintiff’s. affidavit’ confirming 
execution of deed on day after termi- 
nation of guardianship.—Wies Vv. 
Brandt, 293 N.W. 773, 294 Mich. 240. 
§ 387 

Il. Loans by a trust company, as 
conservator and executor, out of funds 
of estate to company, in which incom- 
petent deceased had been the principal 
stockholder, and which was in finan- 
cial difficulties, were improper, not- 
withstanding that probate court au- 
thorized a portion of the _ loans. 
Smith-Hurd Stats. c. 86, §§ 5, 17, 38. 
—Nonnast v. Northern Trust Co., 29 
N.H.2d 251, 374 Ill. 248. modifying In 
re Nonnast’s Hstate, 21 N.H.2d 796, 300 
Il. App. 537, 

That loans by trust company, as 
conservator and executor out of funds 
of estate to company, in which incom- 
petent deceased had been the prin- 
cipal stockholder, were made in good 
faith and in an effort to follow incom- 
petent deceased’s wishes, did not justi- 
fy company in making loans without 
lawful authority.—Nonnast v. Northern 
Trust Co., 29 N.E.2d 251, 374 Ill. 248, 
modifying In re Nonnast’s Hstate, 21 N. 
H.2d 796, 300 Ill.App. 537. 

§ 388 


Ill, A trust company, as conservator, 
improperly used funds of estate to pay 
salary of one engaged to install a cost- 
accounting system in company, in 
which incompetent was the principal 
stockholder, since one engaged to in- 
stall cost-accounting system was work- 
ing for company, and not for the con- 
servator, or the incompetent.—Nonnast 
v. Northern Trust Co., 29 N.H.2d 251, 
374 Ill. 248, modifying In re Nonnast’s 
Estate, 21 N.E.2d 796, 300 Ill.App. 537. 

A trust company, as conservator, 
was authorized to use funds of estate 
to make an audit of its incompetent’s 
assets and financial affairs——Nonnast 
v. Northern Trust Co., 29 N.H.2d 251, 
374 Ill, 248, modifying In re Nonnast’s 
Estate, 21 N.H.2d 796, 300 Ill.App. 537. 

Where company, in which incompe- 
tent was the principal stockholder, ow- 
ed incompetent a large sum of money. 
conservator was authorized, with per- 
mission of probate court, to use funds 
of estate to have an audit made of 
company to determine what could be 
done to protect inecompetent’s claims 
against the company.—Nonnast _ v. 
Northern Trust Co., 29 N.E.2d 251, 
374 Ill. 248, modifying In re Nonnast’s 
Estate, 21 N.H.2d 796, 300 Ill.App. 537. 

The failure of a trust company, 
which had acted both ag conservator 
and executor of estate of incompetent 
deceased, to collect amounts due estate 
from a company in which deceased 
was the principal stockholder, was not 
justified on ground that deceased in- 
competent had expressed desire that 
company’s debts all be paid even if it 
took his own securities and assets to 
pay them, and that such was to be 
done to exclusion of the large debt 
company owed deceased incompetent. 
—Nonnast v. Northern Trust Co., 29 
N.H.2d 251, 374 Ill. 248, modifying In 
re Nonnast’s Estate, 21 N.E.2d 796, 300 
Ill.App. 537. ; 

Where trust company, which had 
acted both as conservator and execu- 
tor of estate of incompetent deceased, 
failed to collect for estate its propor- 
tionate part of what was paid by com- 
pany, in which incompetent deceased 
had been the principal stockholder, on 
its debts, trust company was derelict 
in its duty, and the amount which 
would have been collected had trust 
company exercised diligence was 
chargeable to trust company, as execu- 
tor.—Nonnast v. Northern Trust Co., 
29 N.H.2d 251, 374 Ill. 248, modifyin 
In re Nonnast’s Estate, 21 N.E.2d 796, 
300 Ill.App. 537. 

Where there was gross abuse of au- 
thority by conservator, in paying 
claims out of estate of incompetent, 
conservator was required to pay com- 


paid out | 
Hurd Stats. c. 8, § 116- 


claims were 


Northern Trust Co., 29 N.E.2d 251, 
374 Ill. 248; modifying In re Nonnast’s | 
Estate, 21 N.H.2d 796, 300 Ill. App. 537. 


Mich. A mentally incompetent per- 
son’s guardian, named as trustee in 
trust deed fraudulently procured by 
him from ward and receiving fees of 
$2,500 for about one month’s service as 
special guardian and $12.60 ‘per hour 
for 492% hours services as general 
guardian, including nearly $82 for 6% 
hours services in procuring repairs, 
costing less than $17, on ward’s home, 
should account to ward for all money 
and property received by guardian as 
trustee, without deductions for fees, 
expenses or charges, except money or 
other property already turned over by 
him to ward or others entitled thereto 
and money necessarily expended in re- 
pairs to or improvement of ward's 
property.—Wies v. Brandt, 293 N.W. 
773, 294 Mich. 240. 

§ 396 : 

Wis. The guardian of incompetent 
executor, who petitioned for an ac- 
counting, could not object to sur- 
charge of the account on ground that 
property involved was owned by de- 
ceased and his wife as joint tenants 
at time of his death and upon his 
death vested in the wife, and that the 
administrators de bonis non who were 
appointed because of incapacity of the 
executor had no title to the property, 
—In re Christopher’s Estate, 293 N.W. 
921, 235 Wis. 616. | 


anus 


mf, 
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Where executor took possession in 
his representative capacity as successor ; 
in title to deceased, of property which “a 
had beén owned by deceased and his 
wife as joint tenants, guardian who 
was appointed for executor because of 
his incapacity was “estopped” to deny 
executor’s liability therefor—In re  — 
Christopher’s Estate, 293 N.W. 921, 235 % 
Wis. 616. : 

398 


§ 
Ind. Guardian of an infirm World 
War veteran could not be required to 
do more in investing the veteran’s 
funds than an ordinarily prudent man 4 
does in investing his, own funds.—In 7 
iG ome aie Guardianship, 29 N.H.2d 


~~ we 


Guardians, such as guardians of in- 
firm World War veterans, must ex- 
ercise care and prudence and must 
not be lax in their investments and 
handling of funds, but they are not 
insurers of the safety of investments, 
nor should they be required to exer- 
cise a higher degree of care than an 
ordinarily prudent man exercises in 
the transaction of his personal affairs, 
—In re McCurdy’s Guardianship, 29 
N.H.2d 199. 

Guardian of infirm World War veter- 
an could not be held liable solely on 
the ground that depression caused the 
value of realty covered by mortgages 
taken by the guardian, to depreciate, 
where at the time the mortgages were 
taken the loans did not exceed 50 per 
cent. of the appraised value of the real- 
ty, and the guardian was a prudent 
business man, and exercised skill and 
care in increasing the vaiue of the vet- 
eran’s estate.—In re MeCurdy’s Guard- 
jianship, 29 N.W.2d 199. , 

Ky. Where, on husband’s qualifica- 
tion as committee of his wife who was 
adjudged insane, husband was indebted 
to wife, husband should have inven- 
toried and charged himself with such 
indebtedness if he was _ solvent or 
should have shown that he was not 
properly chargeable with the indebtead- 
ness by reason of his insolyency.— 
Fidelity & Casualty Co. of New York 
Ye Downey, 143 S.W.2d 869, 284 Ky, 


Where a committee of an insane per- 
son was chargeable with certain sums 
and such sums should have been 
available for investment, committee was - 


chargeable with 4 per cent. interest 
thereon. Ky.St. §§ 2035a-1, 2153.— 
Widelity & Casualty Co. of New York 


v. Downey, 143 §.W.2d 869, 284 Ky. 72, 


‘dianship.—Nonnast _ 
Co., 29 N.H.2d 251, 
.H.2d 796, 300 Ill.App. 537. 
The powers of the county court and 


of the probate court, in relation to the 


acceunts of guardians and conserva- 
tors, are not confined to those given 
by statute but are co-extensive with 
those of a court of chancery.—Non- 
nast v. Northern Trust Co., 29 N.H.2d 
251, 374 Ill. 248, modifying In re Non- 
nast’s HMstate, 21 N.E.2d 796, 300 Ill. 
App. 587. F 
The rules and principles of equity 
prevail in matters pertaining to the 
settlements of guardians or conserva- 
tors.—Nonnast v. Northern Trust Co., 


(29 N.H.2d 251, 374 Ill, 248, modifying 


In re Nonnast’s Estate, 21 N.H.2d 796, 


was presumed “prima facie” that 


300 Ill.App. 537. 
~ § 419 
Ala. Where previous guardian of a 
mon compos had given bonds with sure- 
ties approved by judge of probate for 
faithful performance of his ANTS 
e 


sureties on his bond had assets equal 


to the amount of the bonds and that 
the claim against the guardian for an 
amount less than the amount of the 
bonds was collectible by due diligence. 
—Cox v. Williams. 3 So.2d 129. 

Cal.App. The burden of proof was 
on party .excepting to guardian’s ac- 
count to ‘establish that incompetent 
possessed jewelry which should have 
been included in inventory.—In re Ew- 
ing’s Estate, 109 P.2d 748. 

_Where party excepting to a guar- 
dian’s account did not present proof 
that. incompetent possessed jewelry 
which should have been included in in- 
ventory, court properly made finding 


_that it was not true that incompetent 


at time of appointment of guardian 
was possessed of considerable quantity 
of, or any, jewelry.—In re Ewing’s Es- 


tate, 109 Pi2a 748. 


and, 


Cal.App. Where order had been en- 
tered in 1932 restoring an incompetent 
to competency, a recital in subsequent 
order sustaining the incompetent’s ob- 
jection to answer to a citation for an 
accounting Oe guardian that incompe- 
tent was restored to competency by a 
second order entered in 1935 did not 
constitute an adjudication of invalidity 


_of the 1932 order.—Maloney v. Massa- 


chusetts Bonding & Insurance Co., 114 
P.2d 417. 

Il. Conservators, executors, admin- 
istrators, and guardians serve in the 
same fiduciary capacity as_ trustees, 
if they pay out money without 
having claims filed in the_ estate of 
the ward or the deceased, a con- 
servator, guardian, administrator, or 
executor, upon objection being filed to 
his final report has burden to make 
as complete and satisfactory proof as 
would have been required had the 
ereditor who received payment, filed 
his claim, made proof, and obtained an 
order of court for payment of the 
claim.—Nonnast v. Northern Trust Co., 
29 N.H.2d 251, 374 Ill. 248, modifying 
In re Nonnast’s Estate, 21 N.H.2d 796, 
300 Ill.App. 537. 

A conservator was liable for amount 
of payment made by it from funds of 
estate on three notes allegedly guaran- 
teed by incompetent, where no claim 
thereon had been filed and approved, 
and written guarantee relied upon by 
eonservator was not produced at hear- 
ing. Smith-Hurd ‘Stats. ¢. 86, § 56.— 


x Nonnast v. Northern Trust Co., 29 N. 


H.2d 251, 374 Ill. 248, modifying In re 
Nonnast’s Estate, 21 N.H.2d 796, 300 
TlLApp.. 537. : ' 

In proceedings involving propriety of 
payment by conservator of three notes 
executed by company, in which incom- 
petent was the principal stockholder, 
and allegedly guaranteed by incompe- 
tent, from funds of estate without any 
claim having been filed and approved, 
admission of testimony of one of stock- 
holders in such company, to effect that 
incompetent had guaranteed payment 
of all debts of company, was error.— 


odifying In re Nonnast’s Estate, 21. 


gs 
N.E.2d 796 


respects approval of final 


accounting rendered by guardian of in- 


competent, account should have itemized 
claimed credits in amount of $3,000 and 
more than $260 respectively, allegedly 
expended for maintenance of ward and 
family during period of several months, 
and court should have passed upon each 
of the contested items in the account- 
ing.—In re Hunter’s Guardianship, 111 
P.2d 862. 

Where account of guardian of in- 
competent failed to itemize lump-sum 
credits claimed for maintenance of ward 
during periods of several months and 
such credits were allowed merely be- 
cause of court order authorizing such 
expenditures but not entered until after 
expenditures had been made, and other 
claimed credits were rejected because 
in excess of amount authorized in such 
order without regard to propriety of 
such credits, the proceeding did not 
constitute an ‘accounting’ as contem- 
plated by statute. Comp.St.1929, § 105- 
902.—In re Hunter’s Guardianship, 111 


P.2d 862. 

Whether expenditures made by 
guardian of incompetent constituted 
such waste, extravagance, or negligence 
as would render guardian liable there- 
for, even. though expenditures were ad- 
mittedly made for benefit of ward and 
family, could only be determined upon 
the facts after court had ascertained 
what expenditures were actually made 
on behalf of ward and family.—In re 
Hunter’s Guardianship, 111 P.2d 862. 

N.Y.App.Div. Where incompetent’s 
committee handled the funds of the 
incompetent whose sole heir was an in- 
fant, the committee whose accounts 
were objected to was required to sup- 
port the accounts by testimony before 
the court or a referee.—In re Battey, 22 
N.Y.S.2d 655, 260 App.Div. 362. 

The account of an incompetent’s com- 
mittee as trustee should not be judi- 
cially settled on motion but should be 
settled in an equitable action.—In re 
sea eh 22 N.Y.S.2d 655, 260 App.Div. 


N.Y.App.Div. The committee of es- 
tate of incompetent person and surety 
on bond of committee would not be 
surcharged in an amount based upon 
a comparison of examining referee’s re- 
port and annual accounts, where ex- 
amining referee’s report. did not cover 
the same periods as the annual ac- 
counts, and one annual account at least 
was omitted from the comparison.—In 
ré Skean’s Wstate, 28 N.Y.S.2d 465, 262 
App.Div. 880. 


Ohio App. That exceptions were not 
filed to partial account of incompe- 
tent’s guardian did not relieve probate 
eourt of duty of examining the ac- 
count, and requiring guardian to ex- 
plain an investment which court might 
consider improper, and it was _ pre- 
sumed that probate court performed 
such duty.—In re Baker’s Guardian- 


BOD 81 N.H.2d 869, 65 Ohio App. 
4 § 421 
N.Y.App.Div. Where an order was 


made requiring committee of incompe- 
tent to file an account on petition of in- 
competent’s brother, the Supreme Court 
had power to direct that notice of the 
accounting be given to a relative of 
the incompetent. Civil Practice Act, §§ 
1360,. 1381, subd. 3.—In_ re Battey, 22 
N.Y.S.2d 655, 260 App.Div. 362. 
W.Y.Sup. Under statute which sub- 
jects the committee of an incompetent 
to the direction and control of the ap- 
pointing court with respect to the exe- 
cution of committee’s duties, the pow- 
er of the appointing court extends to 
ecommittee’s official acts and conduct 
only and court can therefore compel 
committee to account for money and 
property received by committee in an 
official capacity only and not in any 
individual capacity. Civil Practice Act, 
§§ 1356-1358, 1377.—In re Mannerheim, 
99 INY.S.2d 763,° 175, Mise. 126, 
Wis. ‘The county court had jurisdic- 
tion of proceeding involving an ac- 


1p 7 
~tent’s widow, objecting to his commit- 


by Mevardisn tot 
testator’s wv 


nized incompetent’s brother as a pa 

to proceeding for an accounting by thi ; 

committee of the incompetent, the co 7 

should have considered objections filed 

by the brother to the account.—In r 

Pauley 22 N.Y.S.2d 655, 260 App. 
2 


Where objections were filed to | 
count of incompetent’s committee, . 
committee was bound to come 1 
court and prove his accounts.—In 


Battey, 22 N.Y.S.2d 655, 260 App 
Div. 362. wen 
§ 426 : 
Ill Where proceedings on final 


port of a conservator are ex parte, 
judgment is only prima facie co : 
and is open to subsequent correctior 
or challenge, and, on appeal from 
order of approval, the items m 
proven, since the trial in the 
eourt is de novo.—Nonnast v. North 
Trust Co., 29 N.H.2d 251, 374 Ill. 248, 


a aE 
from 


part — 


contempt _ proceedings. 
Stats. c. 86, §§ 9, 35, 41.—Cox v. 
31 N.E.2d 786, 375 Ill. 357. ‘ 

N.Y.App.Div. A deceased 


tee’s account, was proper party to ap 
peal by one member of committee fr 
referee’s order settling account o 
ground of error in computing am 
of committee’s commissions.—_In re 
James’ Estate, 26 N.Y.S.2d 136, 2 
App.Div. 480. a el pi 
Ohio App. 


count, and requiring guardian to ex- 
plain an investment which court mig 

consider improper, and it was pre- 
sumed that probate court performed 
such duty.—In re Baker’s Guardian- 
ship, 31 N.H.2d 869, 65 Ohio App. 5: 


§ 427 : 
N.Y.App.Div. An order, settling in- 
termediate accounts of the committee 
of an incompetent, which directed com- 
mittee to pay attorney the sum of $750 
for legal services rendered to committee, 
was affirmed.—In re Dixon’s Hstate, 25 
N.Y.S.2d. 569, 261 peels 939. hee 
9 a ye 
Cal.App. Incorrect description of in- 
competent ward’s property in guard- 
jian’s inventory would not prevent her 
from taking proper steps to recover 
all of the assets of ward.—Martin vy. 
Pacific Southwest Royalties, 106 P.2d 
443. 
Tenn.App. A county judge’s approv- 
al of guardian’s annual reports, show- ; 
ing unauthorized investments of men- 
tally incompetent ward’s funds, did — 
not render such investments legal or 
lawful under general guardianship stat- a 
ute or Uniform Veterans’ Guardianship 


Act. Code 1932, §§ 8496, 8552.—State 
cet rel. Wilson v. Meek, 146 S.W.2d ~~ 
961. 


A county judge’s approval of guar- : 


ed shat cape i 


— -§ 429 | 


dian’s annual reports, showing unau- 
thorized investments of mentally in- 
competent ward’s funds, was not final 
adjudication of legality of such _invest- 
ments, and chancery court had juris- 
diction to review such judge’s action 
in successor-guardian’s suit to recover 
such funds for ward and to surcharge 
: and falsify original guardian’s accounts 
t and settlements. Code 1932, §§ 8496, 
--—«-8552.—State ex rel. Wilson v. Meek, 146 
S.W.2d 961. 
-- Annual reports and settlements, filed 
with county court clerk punctually by 
-. guardian of mentally incompetent war 
4 veteran, approved by county judge and 
United States Veterans’ Bureau officials, 
and “setting out securities in which 
-_ward’s funds were invested, including 
' investments not authorized by statute, 
: were not binding on ward, who was 


not represented by attorney and made 
-_-no objection to court’s approval, which 
ii was purely formal and given in purely 
ex pe proceeding. Code 1932, §§ 
— 8496, 8552.—State ex rel. Wilson v. 
‘Meek, 146 S.W.2d 961. 
Where investments of mentally in- 
competent war veteran’s funds by his 
a guardian were not authorized by law, 
-. nor by court of competent jurisdiction 
yee: before they were made, county judge’s 
ee _ subsequent approval of guardian’s an- 
- nual reports showing such investments 
did not defeat ward’s right by suc- 
_ cessor-guardian to attack investments 
as unauthorized and illegal. Code 1932, 
 §§ 8496, 8552.—State ex rel. Wilson v. 
- Meek, 146 S.W.2d 961. 
an , § 432 

Towa. One furnishing board, lodg- 
ey ing, laundry and care to incompetent 
iy had’ claim against incompetent’s estate 
for such expense, though court had not 
previously approved the furnishing of 

: eee Hy Nelson’s Guardianship, 


Iowa. Where no formal claim was in 
_ fact filed by county for care of ward in 
state hospital for insane at time court 
entered in guardianship proceedings an 
order reciting that a claim had been 
filed, and that the claim should be paid 
by guardian, the order did not con- 
stitute an adjudication of the fact of 
; filing.—Faith yv, National Casualty Co., 
eeuadde N.W... 231. 
An order authorizing insane person’s 
_ guardian to pay county for amount ex- 
pended for care of ward in state hos- 
2 pital was not subject to ‘collateral at- 
tack’? by county and officials who were 
not parties to the proceedings which 
prompted the order.—Faith y. National 
> Casualty Co., 297 N.W. 287. 
ss Md.._:=«*‘The limitation of 12 months im- 
- posed by statute authorizing authorities 
. of any city, town or county to recover 
expenses incurred by them in maintain- 
. ing a patient who is not a pauper in a 
_ "hospital from the patient at any time 
within 12 months after discharge from 
such hospital, or from his estate, in 
event of his dying in such hospital, 
does not apply as a special limitation 
against estate in event of patient’s dy- 
ing within institution. Code 1939 art. 
43, § 68.—Webb vy. Mayor and City 
Council of Baltimore, 19 A.2d 704. 
N.Y.App.Div. Where claim of state 
for care of incompetent adult was 
against the estate of the incompetent’s 
father, payment of $1,500 from incom- 
_ petent’s estate in settlement of such 
 @laim was a proper subject of objec- 
- tion on settlement of committee’s ac- 
— ecounts.—In re Hofmann’s Hstate, 26 
- N.Y.S.2d 430, 261 App.Div. 556. 
—  Unadjudicated incompetent person 
was liable to reimburse state in the 
4 amount of $881.94 for support prior to 
Webruary 16, 1935, when father was not 
liable therefor. Mental Hygiene Law, 
F §§ 24-a, 80.—In re Hofmann’s Estate, 
' 26 N.Y.S.2d 430, 261 App.Div. 556. 
y N.¥.App.Div. Payments made by in- 
) competent’s brother for maintenance of 
: incompetent at state hospital during 
i% period of more than seven years with- 
t out any claim for reimbursement were 
“voluntary payments” without expecta- 
tion of reimbursement, and could not 
be allowed as claim against inecompe- 
tent’s estate—In re O’Reilly’s Estate, 
26 N.Y.S.2d 618, 261 App.Div. 998. 


INSANE PERSONS 


Pa. In proceeding by the common- 


wealth against incompetent’s guardian — 


under statute making estate of any per- 
son maintained in state hospital liable 
for such maintenance, court had no 
power to direct guardian to retain part 
of estate for future burial expenses and 
emergencies, where estate was insuffi- 
cient to pay the total claim of the com- 
monwealth. 50 P.S. §§ 144, 145, 941; 
62 P.S. § 2303; 71 P.S. § 1781 et seq.— 
In re Yoder’s Bstate, 19 A.2d 139, 341 
Pa. 81. 

Pa. An itemized statement issued 
by the Department of Revenues, show- 
ing amounts expended by Common- 
wealth for the maintenance of decedent 
in a state hospital for the insane, con- 
stituted no evidence of nonpayment, but 
was at most ‘‘prima facie evidence” of 
the amounts expended, under statute 
making such statement prima facie 
evidence in a suit by the Common- 
wealth, 71 P.S. § 1785.—In re Frey’s 
Estate, 21 A.2d 23, 342 Pa. 351. 

Pa.Com.Pl. Implied contract to re- 
pay expenditures of the State for the 
benefit of an incompetent has been 
frequently declared and the right to de- 
mand also declared.—In re Miegocki, 34 
Luz.L.Reg.Rep. 257. 

Pa.Com.Pl. A claim by the common- 
wealth for reimbursement for the ex- 
pense of the maintenance in a state in- 
stitution of a weak-minded person was 
in part granted against his estate, 
where to pay the claim in full would 
have jeopardized adequate payments in 
support of the wife and a minor daugh- 
pee Conon calte ex rel. v. Halin, 89 


Va. Where citizen of Virginia was 
an inmate of one of the state’s insti- 
tutions for the insane where there 
could be no legal hospitalization charge 
against him or his estate and he was 
transferred, ‘‘under compulsion’’, to 
another state hospital, there could be 
no legal charge against his estate for 
the hospitalization. Code 1919, § 1058. 
—Commonwealth v, Mason, 15 S.B.2d 
114, 177 Va. 684. 


The policy of the state is to take 
care of its unfortunates, such as an in- 
sane person, without expense to them. 
Code 1919, § 1058.—Commonwealth y. 
Mason, 15 S.H.2d 114, 177 Va. 684. 

Wis. The statute authorizing a guar- 
dian to pay ward’s funeral expenses 
prior to other creditors without ap- 
pointment of an administrator did not 
authorize a guardian to reserve funds 
from insolvent guardianship for future 
burial expenses of ward as against a 
preferred claim of state department of 
public welfare against guardianship for 
maintenance furnished to ward at a 
county asylum. St.1939, §§ 46.10(7), 
319.32,—In re Henes’ Guardianship, 296 
N.W. 60, 236 Wis. 635. 

This statute providing for removal 
of a guardian for a ward who is an 
inmate of a county asylum where guar- 
dian, having property of ward in his 
possession or control exceeding $200 in 
value, fails to pay for ward’s care and 
support within three months after re- 
ceipt of a bill therefor from State Board 
of Control is not an “exemption stat- 
ute”, and does not authorize a guardian 
for an insolvent guardianship to reserve 
guardianship assets for payment of fu- 
ture burial expenses for ward. St.1939, 
§ 319.20(2).—In re Henes’ Guardian- 
ship, 296 N.W. 60, 2386 Wis. 635. 
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Cal, Ordinarily, a court will not 
make allowances from incompetent’s es- 
tate for support of persons to whom 
ward owes no duty of support, where 
it is not established that ward would 
have made such allowances if sane, 
though estate is sufficiently ample.—In 
re Hudelson’s Hstate, 115 P.2d 805, 
prior opinion In re Guardianship of 
Hudelson, 109 P.2d 964. 

A court may make allowances out of 
incompetent’s surplus income for sup- 
port of persons whom he would natu- 
rally wish to support, though under no 
legal obligation to do so.—In re Hudel- 
son’s Wstate, 115 P.2d 805, prior opin- 
ion In re Guardianship of Hudelson, 
109 P.2d 964. 

Great caution should be exercised by 


f x ys ? 
eourt in respect 


‘provide.—In re Hudelson’s Estate, 


ma owan' 
from incompetent’s estate to persons 
for. whom ward is not legally 


P.2d 805, prior opinion In re Guardian- 
ship of Hudelson, 109 P.2d 964. 4 
The amount and proportions of al- 


lowances made from incompetent’s es- — 


tate to persons for whom ward is not 
legally bound to provide are entirely 
within court’s discretion.—In re Hudel- 
son’s Estate, 115 P.2d 805, prior opin- 
ion In re Guardianship of Hudelson, 
109 P.2d 964. 

In determining whether allowances 
should be made from incompetent’s es- 
tate for support of persons whom 
ward is not legally bound to support, 
court should determine what ward 
would do if he were sane and act ac- 
cordingly.—_In re MHudelson’s Estate, 
115 P.2d 805, prior opinion In _ re 
Guardianship of Hudelson, 109 P.2d 
964 


Whether accounting should be re- 
quired from one granted allowances for 
support from incompetent’s estate is 
discretionary with court after careful 
inquiry as to what is best and most ad- 
vantageous for incompetent.—In re 
Hudelson’s Estate, 115 P.2d 805, prior 
opinion In re Guardianship of Hudel- 
son, 109 P.2d 964. 

Generally, allowances may and 
should be made from incompetent’s es- 
tate for support of his wife and chil- 
dren according to their circumstances, 
but such allowances to adult children 
competent to support themselves will 
generally be on condition that they 
shall be considered as advancements on 
final distribution of estate after ward’s 
death.—In re Hudelson’s Hstate, 115 P. 
2d 805, prior opinion In re Guardian- 
ship of Hudelson, 109 P.2d 964. 

The courts, in course of their admin- 
istration of incompetents’ estates and 
independently of any statutory authori- 


ty, have exercised jurisdiction to grant ~ 


allowances from such estates for sup- 
port of ward’s relatives with or with- 
out conditions as facts warrant.—In re 
Hudelson’s Estate, 115 P.2d 805, prior 
opinion In re Guardianship of Hudel- 
son, 109 P.2d 964. t 

The statute authorizing court to di- 
rect incompetent’s guardian to pay sur- 
plus income, not used for ward’s sup- 
port, to his next of kin whom he would 
have aided, in court’s judgment, had he 
been of sound mind, authorizes court, 
in making allowances, to attach condi- 
tions which it finds that ward would 
have imposed if he had capacity to act, 
as court acts for incompetent in refer- 
ence to his estate as it supposes that 
he would have acted if he had been of 
sound mind. Probate Code, § 1558.—In 
re Hudelson’s Estate, 115 P.2d_ 805, 
piles opinion In re Guardianship of 

udelson, 109 P.2d 964. 

The superior court’s written order, 
providing that sums directed thereby 
to be paid by incompetent’s guardian 
to ward’s adult daughter from surplus 
income of ward’s estate for her support 
should constitute advances against any 
inheritance received by her on ward’s 
death, met statutory requirement that 
advancement to heir be established by 
proof of such intention of testator or 
donor expressed in writing, as court 
acted for ward and its order must be 
taken in lieu of war4’s written expres- 
sion of his intention that allowances to 
such daughter should be considered as 
advancements to her. Probate Code, §§ 
1050, 1558.—In re Hudelson’s Estate, 
115 P.2d 805, prior opinion In re 
Gusedisnship of Hudelson, 109 P.2d 


The superior court had authority to 
allow payments from surplus income of 
incompetent’s estate to his 
daughter for her support on condition 
that they should constitute advances 
against any inheritance she might re- 
ceive on ward’s death. Probate Code 
§ 1558.—In’ re Hudelson’s state, 115 
P.2d 805, prior opinion In re Guard- 
ianship of Hudelson, 109 P.2d 964. 


Cal.App: Under statute giving the 
probate court discretion to allow a 


reasonable sum to be paid to next of. 


kin from the surplus income of the 


ound to 
Log Se 


ne) 


adult _ 


holes 


r en of sound 
probate co had no authority to 
e an advancement to be paid to a 
aughter from the estate of her incom- 
etent father or to direct that the al- 


- lowance made to daughter should con- 
stitute an advance against any 
heritance' she might receive upon the 


in- 


death of her father. Probate Code, §§ 
1050, 1558.—In re vignie pean’ of 
Hudelson, 109 P.2d 96 

In absence of a eetitte authorizing 
the probate court to do so, it has no 
power to impress payments from the 


estate of an incompetent person upon 


the prospective shares of the heirs or 


next of kin as advancements. Probate 
Code, §§ 1050, 1054, 1558—In re 
109 P.2d 


Guardianship of Hudelson, 


Kan. Under statutory and equitable 
powers vested in probate court, the 


probate court could direct guardian of 


“~y 


an incompetent father’s estate to make 


a reasonable monthly contribution to 
Support of adult daughter and sole 
heir of incompetent father when daugh- 
ter was in ill health, without means, 
and her only support was public char- 
ity, and when actual income of fath- 
er’s' estate was ample for his own 
means and could readily afford such 
contribution. Gen.St.Supp.1939, 59-301, 
59-1801, 59-1804; Const. art. BH § gue 


‘Sheneman. v. Manring, 107 P.2a 741, 
152 Kan. 780. 
reasonable attorney’s fee was 


properly allowed by probate court for 


service gf counsel in presenting claim 
of indigént daughter against incompe- 
tent father’s estate for a reasonable 
monthly contribution to the support 
of the daughter and for sustaining the 
court’s order in her behalf.—Sheneman 
a ee LOT P wd Ale bo. Kan: 


Pa.Com.Pl, Wife of an incompetent 
should not be permitted to become a 
public charge but should receive neces- 
Sary support from husband’s estate un- 
less she is guilty of such conduct as to 
forfeit the right, but every reasonable 


effort should conserve the fund in the 


hands of guardian, for the benefit of the 
incompetent husband.—In re Miegocki, 
34 Luz.L.Reg.Rep. 257. 

Tenn.’ Under statute giving courts 
having jurisdiction power to authorize 
the legal guardian of a person of un- 
sound mind to make provision or pay- 
ment from his personal estate for the 
support of children, spouse, parents, 
or other dependents, the court acts in 
the incompetent’s stead, and an appro- 
priation of his estate is equivalent to 
a voluntary appropriation of that es- 
tate by the incompetent, and is not 
a “taking of property” contrary to the 
State and Federal Constitutions. Code 
1932,-§ 9652; Const.Tenn. art. 1, 8; 
artsrLi, $8 'U.8.C.A.Const. Amend. 14, 
—Monds v. Dugger, 144 S.W.2d 761. 

The power of a chancery court to 
dispose of an incompetent person’s es- 
tate ‘to persons to whom the incompe- 
tent is under no legal obligation must 
be exercised with great caution, and 
the statute authorizing an appropria- 
tion by the court of an incompetent 
person’s estate in his stead was not 
designed to relax the caution properly 
attendant on the power conferred. 
Code 1932, § 9652 .—Monds vy. Dugger, 
144 §.W.2d 761. 


Before an allowance may be granted 
from an incompetent’s estate to one to 
whom the incompetent owes no duty 
of support, it must be shown beyond 
a reasonable doubt that the incompe- 
tent, if sane, would assume the duty 
and make the allowance, and it must 
be shown that tbere is a real need or 
necessity of the applicant to.be pro- 
ete for.—Monds v. Dugger, 144 S.W. 

re 


Where brothers and sisters of incom- 
petent sought to have his guardian ap- 


propriate a certain part of incompe- 
tent’s income to their support, bill 
which contained no allegations that 


incompetent ever contributed anything 
"42 C.J. ANNO.—176 


and that if sane incompetent would as- 


‘ 8 
cated whil 
ake such contributions, 


sume burden of taking care of brothers 
and sisters, did not make out a case 
for the exercise by the chancery court 
of its statutory power to direct guardi- 
an to make provision or payment for 
support of brothers and sisters. Code 
1932, 9652.—Monds y. Dugger, 144 
S.W.2d 761. ; 
440 


§ 

Ill. Whether there is a conservator 
or an administrator, or an executor, 
claims against ward, if living, or his 
estate if he is dead, should be filed in 
the court that issued letters of con- 
servatorship, or administration, and 
they must be proved, allowed, and or- 
der paid.—Nonnast v. Northern Trust 
Co., 29 N.H.2d 251, 374 Ill. 248, modi- 
fying In re Nonnast’ s Estate, 21 N.E.2d 
796, 300 Ill.App. 537. 

Mo. App. The statutory provision for 
allowance of demands against estate of 
a person adjudged to be insane and 
under guardianship is to be confined to 
demands against an insane person ac- 
ceruing before granting of letters of 
guardianship. Mo.St.Ann. § 472, p. 291. 
Saas: Moore’s Guardianship, 148 S.W. 


N.Y.City Ct. Services rendered by at- 
torney to committee of incompetent 
veteran in matters in which the incom- 
petent’s estate was concerned were 
rendered for the benefit of the incom- 
petent’s estate, and were a _ charge 
against the estate, and not against the 


committee as an individual.—Jarett v. 
ee 27. NLY.S.2d 231). 176 Mise: 


In proceeding to determine the value 
of the services of an attorney to the 
estate of an incompetent veteran, there 
must be considered.the entire value of 
the estate, the extent to which it has 
been benefited by the services, the ex- 
tent of other expenses of administra- 
tion, the nature of the claims against 
the estate, the annual income, the age 
and needs of the incompetent, and the 
needs of his family, Civil Practice Act, 
§§ 1357, 1376.—Jarett v. Gottlieb, 27 
N.Y.S.2d 231, 176 Misc. 293. 

Where incompetent’s incapacity re- 
sulted from service in the World War, 
the United States Veterans’ Adminis- 
tration should properly be heard on 
an application by a former attorney 
of the incompetent’s committee for at- 
torney’s fees for services rendered to 
the committee in matters in which the 
incompetent’s estate was concerned. 
Civil Practice Act, § 1384-a et seq.— 
Jarett vy. Gottlieb, 27 N.Y.S.2d 231, 176 
Mise. 293. 

The proper procedure to be followed 
by attorney of committee of incompe- 
tent veteran to recover compensation 
for professional services performed by 
the attorney for the committee in mat- 
ters in which the incompetent’s estate 
was concerned was either a suit in 
equity, where all parties interested 
could be heard, and all assets of the 
questions could be examined into, or 
preferably, a summary petition by the 
attorney to the court of administration 
to have his fees fixed and allowed.— 
Jarett v. Gottlieb, 27 N.Y.8.2d 231, 176 
Mise. 293. 

§ 453 

Pa.Com.Pl. A petition by the guard- 
jan of an alleged weak-min\led person, 
over 6¢ years of age and contined to a 
hospital, to sell the ward’s household 
goods and personal effects because the 
prognosis of her case is wu::favorable, 
will be denied, at least temporarily, 
where there is no immediate necessity 
for selling the persegan property and 
it is not likely to bring a large finan- 
cial return, since there is always at 
least a remote possibility ee Shae od 
—In re Shea, 38 D. & C. 67 


§ 454 
Iowa. The statutes relating to sale 
or mortgage of property by guardians 
of minors had no application to an 
adult who was found to be or unsound 
mind during pendency of a divorce ac- 
tion against her, and for whom court 


y 1935; 


appoméedia a guardian ie aie 
§§ 2588, ne 
Whitney, 293 N.W. 832. 


than $3,550 did no» direct that repair 
be made or that taxes be paid, guar 
ian was justified in oxpending $606.26 
for repairs on the realty, current taxe 
and an assessment snade under the 
Barrett Law, before selling the realty — 
at the price requirea by the probate 


tion, and during the period 
guardian had received rentals from the 
realty he had paid al! amounts _re- 
ceived into the estate—lr re McCur- 
dy’s Guardianship, 29 N.E.2d 199. — 


§ 464 

Cal.App. The probate court 
without jurisdiction to authorize guar 
ian of incompetent person’s estate 
convey title to personalty or lease real 
ty belonging to estate as incidents to 
compromise of claim based on unen- 
forceable executory contract by in 
pene to sell cattle and rent gra 
land to claimant. Probate Code, § 
1530a.—In re fae ee of cae ) 
Estate, 110 P.2d 488. : 


confirmation of sale of persona 
approval of leasing or sale of real 
incompetent person’s estate with 
formality than is required in ne 
person’s estate. Probate Code, § 1 a. 
In re Guardianship of Carlon’s Estate, 
110 P.2d 488. a 
The Ba providing that all 


erecune ort deo of executory. ¢ = 
tracts in deceased persons’ estates oie 1] 
also apply to incompetent persons’ ce 
tates. Probate Code, 1534. e 
Guardianship of Carlon’s Hathte 4 
P.2d 488. 
Ky. Insane husband of grante 
realty had an inchoate right of curtesy 
in the realty, and it was necessary f 
the pledging of such inchoate intere 
to bank as contemplated mortgagee 
secure money to be borrowed, that th 
insane husband join in the mortga 
some manner whereby his inchoa’ 
interest would be placed in pledge 
for that purpose wife properly - 
tuted equity action under statute 
an adjudication permitting her to mol 
gage the realty. Ky.St. § 2150a. —Sea 
. Sears, 147 S.W.2d 1035, 285 Ky. 
N.Y. Sup. The guardian or other re 
resentative of incompetent or ins 
person cannot maintain action for 
solute divorce against offending spous 
but it is right strictly personal to pa 
ty aggrieved and is solely under con- 
trol of person injured by infidelity o: 
other, and it is wholly at volition of 
such party whether suit shall be begun 
and prosecuted; hence application t 
appoint special guardian ad litem to © 
institute suit on behalf of incompetent 
was denied.—In re Application of Ba- 
att 29 N.Y.S.2d 162; 176 Mise. 


Or. Guardians of insane persons are 
required to pay debts due from ward, 
to settle all accounts of ward and to 
demand, sue for and receive debts due | 
ward, or compound them with approval 
of probate court, and have authority “7a 
with court’s approval to sell and trans- g 
fer ward’s personal estate and invest 
proceeds. O.C.L.A. §§ 22-122, 22-201. 
—Oregon Mut. Life Ins. Co. v. Janiesie 
111 P.2d,1026. 

: § 489 


Cal.App. The law is scrupulously 
eareful to protect interests of minor 
children and incompetent persons in- 
capable of looking after their affairs.— 
In re Guardianship of Carlon’s Hstate, 
110 P.2d 488. 5 

Tenn. The court is always the ulti- 


§ 489 


- ‘mate guardian of persons under disa- 
. bility, such as those who are insane, 
@ who come under its care and _ protec- 
___ -‘tion.—Hinds v. Buck, 150 S.W.2d 1071. 
' 177 Tenn. 444, Pe 
i Wash. The acts of one judicially de- 
} termined to be insane or mentally in- 
x4 competent are not void, but may_ be 
* valid and binding acts, if made dur- 
ing a lucid interval, or if acts were 
; not affected by delusions which were 
6 basis of the adjudication—Maitlen v. 
Hazen, 113 P.2d 1008. 


§ 490 

# ‘ N.J.Cir.Ct. Where at time defendant 
-———s in: ejectment entered into possession of 
ss premises, those who had an undivided 
interest and a right or title of entry 
in the premises, and under whom plain- 
tiff claimed, were neither insane nor 
under the age of 21 years, running of 
the 20-year limitation statute was not 
tolled by disabilities of infancy and 
outstanding life estates subsequent to 
| defendant’s entry. N.J.S.A. 2:24-12.— 
- itle Clearing Corporation y. Klein, 20 
._ A.2d 661, 19 N.J.Misc. 401. 

_ -N.Y.Sup. Under common law, before 
office found, acts of a person mentally 
incompetent relating to his property are 
at least yoidable.—Hunn vy. New York 
State Teachers’ Retirement System, 28 
N.Y.S.2d 356, 176 Misc. : 

Any statute altering or varying rule 
elating to voidability of acts of an in- 
competent relating to his property must 
be given no greater scope or bearing 
, than is unmistakably evident from its 
terminology and from an understanding 
of all the législation up#n the subject. 
—Hunn y. New York State Teachers’ 
Retirement System, 28 N.Y.S.2d 356, 
176 Misc. 643. 
 N.Y.Ct.Cl. The statute providing 
‘that party of full age may prosecute 
or defend civil action in person or by 
attorney, unless judicially declared in- 
competent to manage his affairs, is in- 
applicable to insane person not judi- 
cially declared incompetent to manage 
his affairs, and insane person, for 
whom no committee has been appoint- 

LM ed, controls his prope ty and has legal 
- capacity to sue. Civil Practice Act, § 
-236.—Jacobs vy, State, 24 N.Y.S.2d 122. 
175 Mise. 561. 
§ 494 


-. CalApp. An executory memorandum 
of agreement by one adjudged incom- 
petent before its terms were carried 
out to transfer title to his cattle and 
lease his grazing land to another was 
invalid and unenforceable against in- 
competent’s estate, in absence of previ- 


- consideration, delivery of cattle, or defi- 

nite description of land and specifica- 
tion of duration and material terms of 
- proposed lease in memorandum.—In re 
Guardianship of Carlon’s Hstate, 110 P. 
2d 488. 

_ Cal.App. While agency contract is 
‘subject to rescission by incompetent 
principal, mere right of rescission does 
not change such principal’s obligation 
_ to restore things received by him 
- Ng _ through agent while agency relation 
existed, if principal was not entirely 
without understanding. Civ.Code, §§ 
— 38, 39.—Burgess vy. Security-First Nat. 

Bank of Los Angeles, 113 P.2d 298. 

Cal.App. <A person of unsound mind, 
but not entirely without understanding, 
i during time in which he contracted 
r through agent for loans by bank on 

security of corporation stocks pledged 
thereto, cannot rescind contracts with- 
; out restoring value of that with which 
bank parted in entering into contracts. 
-Ciy.Code, §§ 38, 39, 1691.—Burgess v. 

‘Security-First Nat. Bank of Los An- 

geles, 113 P.2d 298. 

One of unsound mind, but not en- 
-tirely without understanding, during 
time in which he contracted through 
agent for loans by bank to which he 
pledged corporation stocks as security, 
is entitled to recover such stocks on 
paying amount owed bank. Civ.Code, 
§§ 38, 39, 1691.—Burgess v. Security- 
First Nat. Bank of Los Angeles, 113 
P.2d 298, 

Cal.App. A person of unsound mind, 
but not entirely without understanding 
at time of executing notes for loans to 
him by bank and other documents in- 


a) 
> Vep. 
sy 


a ous order for sale of cattle, payment of’ 
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cident to loan contracts, had right te 
rescind such contracts. & 
38.—Burgess .v. Security-First Nat. 
Bank of Los Angeles, 113 P.2d 298, 

In mental incompetent’s action by 
guardian to recover corporation stocks 
pledged to defendant bank as security 
for notes evidencing bank’s Joans to 
plaintiff, where parties stipulated that 
plaintiff’s living expenses during time 
involved amounted to specified sum, 
eonsiderable part of which was paid 
from moneys loaned, plaintiff was re- 
quired to restore value with which 
bank parted in reliance on loan con- 
tracts in order to rescind them, as 
against contention that he_ received 
nothing from loans. Civ.Code, §§ 38, 
39.—Burgess vy. Security-First Nat. 
Bank of Los Angeles, 113 P.2d 298. 

N.Y.App.Div. All contracts of a per- 
son of unsound mind, made after in- 
quisition and confirmation thereof, are 
void, and the world is chargeable with 
notice that they are void.—In re Long, 
26 N.Y.S.2d 271, 261 App.Div. 456. 

Contracts of a person of unsound 
mind who has not been judicia'ly de- 
clared incompetent are voidable only 
at his election upon recovering his 
reason or at election of his committee, 
personal representatives, or heirs.—In 
me von, 26 N.Y.S.2d 271, 261 App.Div. 
456. 

N.Y.App.Div. Where alleged incom- 
petent retained attorneys and made 
payments to them before adjudication 
of incompetency and appointment of 
committee, court had no power sum- 
marily to direct return of the money 
paid, thus in effect declaring the re- 
tainer agreements void, in absence of 
application for statutory relief to re- 
strain incompetent from disposing of 
property. Civil Practice Act, § 1362.— 
In re Long, 26 N.Y.S.2d 271, 261 App. 
Div. 456. 

N.C. A contract entered into by a 
person who is mentally incompetent is 
voidable and not void, and at incom- 
petent’s election and upon return of 
consideration and restoration of status 
quo contract will be annulled by equity. 
—Carawan y. Clark, 13 §.H.2d 237, 219 
N.C. 214. 

Under certain conditions, a contract 
entered into by person who is mentally 
incompetent may be avoided by the in- 
competent even when he is unable to 
place other party to contract in status 
quo.—Carawan yv. Clark, 13 8.H.2d 237, 
219 N.C. 214. 

Where a contract with an insane per- 
son has been entered into in good faith, 
without fraud or imposition, for a fair 
consideration, of which incompetent has 
received benefit, without notice of in- 
firmity, and before an adjudication of 
insanity, and contract has been execut- 
ed ‘in whole or in part, the contract 
will not be set aside unless parties can 
be restored to their original position.— 
Carawan v. Clark,:13 S.H.2d 237, 219 
N.C. 214. 

In suit to rescind a contract on 
ground that plaintiff was mentally in- 
competent when contract was made, 
plaintiff must show insanity or mental 
incompetency at time when contract 
was entered into and upon such show- 
ing by plaintiff the contract will be 
annulled unless it is made to appear, 
the burden being on defendant, that de- 
fendant was ignorant of mental in- 
capacity, had no notice thereof such 
as would put a reasonably prudent per- 
son upon inquiry, paid a fair and full 
consideration, took no unfair advan- 
tage of plaintiff, and that plaintiff has 
not restored and is not able to restore 
the consideration or make adequate 
compensation therefor, and upon—such 
showing by defendant any inference of 
fraud or undue advantage is rebutted 
and equity will not intervene.—Cara- 
pan vy. Clark, 13 S.H.2d 237, 219 N.C. 

In suit to rescind contract for ex- 
change of boats on ground that plaintiff 
was mentally incompetent when con- 
tract was made, where there was no 
contention that plaintiff, at such time, 
was an adjudicated lunatic and no 
rights of innocent parties were involved, 
defendant was not entitled to judgment 
upon verdict finding that plaintiff was 


Ciy.Code, § — 


insane ¥ 
that defendant had 


: 
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- plaintiff’s mental condition, e 
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where defendant failed to carry burden 


be v, Clark, 13) Si'H.2d 237.0 219:-N.G; 
214. 

In suit to rescind contract for ex- 
change of boats on ground that plain- 
tiff was mentally incompetent when 
contract was made, eyidence that plain- 
tiff paid $500 “boot money” and _ de- 
livered to defendant a boat worth $250 
in return for defendant’s boat which 
had a value of $400, did not show that 
defendant paid a fair and full consid- 
eration and was not sufficient to rebut 
presumption of invalidity of contract 
which arose upon proof of insanity.— 
Carawan v. Clark, 13 S.H.2d,237, 219 
N.C, 214. 

Or. The insured, while insane, was 
incompetent to surrender or assent to 
surrender of endowment policy for its 
cash value—Oregon Mut. Life Ins. Co. 
v. James, 111 P.2d 1026. 

Pa.Com.Pl. Where a party to an ex- 
ecuted contract is later found to be non 
compos mentis, if the bargain is con- 
scionable, if no fraud existed, if the 
other party did not know of the in- 
sanity, and if the parties cannot be re- 
turned to status quo, such contracts are 
not void and are not voidable though 
made by a lunatic.—Stroudsburg Se- 
curity Trust Co. v. Symonds, 3 Monroe 
L.R. 47. 

Tex.Civ.App. Where there is inade’ 
quacy of consideration coupled with 
mental impairment of grantor at time 
instrument was executed, transaction 
evidenced by such instrument is an 
unfair and unequitable one.—Branton vy. 
Inks, 149 S.W.2d 667, error dismissed, 
judgment correct. 

Wa. An insane person is liable for 
necessaries furnished him in good faith 
and such obligation is quasi contractual 
in nature and is implied by law.—Com- 
monwealth vy. Mason, 15 §8.H.2d 114, 177 
Va. 684, 
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§ 
N.Y.App.Div. Until appointment of a 
committee, neither the state nor any one 
else has any power or control over in- 


competent’s property or authority to act © 


in his behalf, and incompetent alone re- 
mains in possessionvof property and can 
dispose of it, except under statute au- 
thorizing restraint from disposing of 
property. Civil Practice Act, § 1362.— 
In re Long, 26 N.Y.S.2d 271, 261 App. 
Div. 456. 
§ 535 : 

Mo. Where a contract with an insane 
person hag been entered into, in good 
faith, without fraud or imposition, for 
a fair consideration, without notice of 
the infirmity, and before an adjudica- 
tion of insanity, and has been execut- 
ed in whole or in part, such contract 
will ordinarily not be set aside, and in 
no event, unless the parties can be 
restored to their original positions, 
except where insane person has not re- 
ceived the benefit of the consideration. 
—Urban v. Nevins, 149 S.W.2d 861. 

In action to foreclose as a mortgage 
a warranty deed executed to secure re- 
payment of loan made in good faith to 
pay off loans procured in order to 
mmake valuable improvements on land, 
which was held ‘by husband and wife 
by an estate in entirety, deed would 
not be canceled for alleged mental in- 
competency of wife to execute it, where 
husband defaulted and made no claim 
in the action, and wife died prior to 
hearing on appeal, so that parties could 
not be restored to status quo.—Urban 
v. Nevins, 149 S.W.2d 861. 

Tex.Civ.App. One who received note 
secured by trust oeed executed by in- 
sane ward’s grantee was not protected 
under statute deaiing with contracts 
and conveyances by oersons. subse- 
quently adjudged incompetent. Ver- 
non’s Ann.Ciy.€t. art. 5561la.—Wright y. 
Matthews, 144 S.W.2d 367, error dis- 
missed, judgment correct. 


§ 553 

C.C.A.Mo. A federal prisoner, who 
became of unsound mind before the 
expiration of his sentence, could be 


transferred by the federal government — 


of establishing facts essential to repel = 
inference of undue advantage.—Cara- 


¥ 43 


4 
; 


wilt ol dee! 


state : h 

ed prior to his removal to a 
pital for defective delinquents. 18 
S.C.A. §§ 871-880.—Hstabrook  v. 
King, 119 F.2d 607. ‘ 
N.Y.App.Div. An order transferring 
a prisoner sentenced to a city peniten- 
_ tiary to a state hospital for the crimi- 
nal insane, which purported to adjudge 
prisoner insane without notice and 
without a hearing, was a nullity. Cor- 
rection Law, 408.—People ex rel. 
_ Greenwell v. McNeill, 28 N.Y.S.2d: 839, 
me 262 App.Div. 912. ; 
_Under Correction Law, justice who 
signed order transferring prisoner sen- 
tenced to city penitentiary to state hos- 
pital for criminal insane was without 
power to pass on competency of pris- 
oner. Correction Law, § 

ex rel. Greenwell v. McNeill, 28 N.Y.S. 
» 2d. 839, 262 Anp.Div. 912, - 
 -_N.Y.Ct.Cl. Where inmate of prison 
- was declared insane and transferred to 
Dannemora State Hospital, he was not 
entitled to compensation for earnings 
allegedly due him for period of confine- 
ment in hospital, since rules adopted by 
Department of Correction and approved 
by the Governor do not include pay- 
ment of earnings to prisoners while 
confined in the hospital. Correction 
Law, § 187.—Greene y. State, 26 N.Y.S. 
2d 429, 176 Mise. 8. 


§ 553 
Wyo. Entry of district court judge’s 
«rder, restoring citizenship rights to 
_ yatient discharged trom state hospital 
for insame as recovered or not insane, 
is ministerial act required hy manda- 
tory statute, so that discharged patient 
does not retain status of insane person. 
ani district court is* not deprived of 
jurisdiction in criminal proceedings 
peiding against him until entry of 
suck order. Reyv.St.1931, §§ 56-109 ta 
56-143, 56-118 to 56-138, 56-134, 56- 
(135..-Smith v. Roach, 106 P.2d 536. 


§ 559 

Mich. Where accused pleaded guilty 
to charge of gross indecency, the court 
- which sentenced accused on fuly 7, 
1937. was without authority without 
a determination of insanity tv order 
that upon expiration of minimn™ sen- 
tence imposed, accused should be 
placed in state hospital, based on deter- 
mination that accused was psycho- 
pathic and a menace to publie suciety 
and public safety, and upon expiration 
of the prison. sentence accused was 
entitled to discharge. Pub.Acts 1935, 
No. 88, as amended by Pub.Acts 1937, 
No, 196; Pub.Acts 1931, No. 328, § 
338.—In re Boulanger, 294 N.W. 

295 Mich. 152. 


§ 560 

Wash. Evidence’ established that 
plaintiff was lucid and understood na- 
ture and consequences of her acts at 
time she gave written order instruct- 
ing defendants to turn sealed envelope 
containing $2,100, which defendants 
were holding .as_ gratuitous bailees, 
over to plaintiff’s son, so that written 


7 order was a valid instrument.—Maitlen 
o> vv. Hazen, 113° P.2d 1008. 
a W.Va. In statutory proceeding to 


have person’ declared a mental defec- 
tive, clearer proof is required - than 
where mental capacity of testator or 
grantor is subject of inquiry. Code 


1931, 27-3-13.—Petition of Wood, 15 
§.H.2d 393. 
§ 566 
C.C.A.W.Va. Oid age, weakening of 


the memory and understanding and oc- 
ecasional strange and eccentric acts are 
not of themselves sufficient evidence of 
“mental incapacity’ but the test is 
the ability to know the nature, char- 
acter and effect of one’s acts, and to 
understand the subject matter of busi- 
ness transactions in which one is en- 
gaged.—Beckley Nat. Bank y. Boone, 
115 F.2d 513, reversing Boone v. Equi- 
table Holding Co., 32 F.Supp. 896. 

. In action by judgment debtor’s wid- 
ow and children to set aside judg- 
ments against debtor on ground that 
he was incompetent in January, 1929, 
prior to rendition of judgments, evi- 


408.—People 


Wis. The proof must show that al- 
leged incompetent is incapable of tak- 
ing care of himself and managing his 
property to warrant appointment of a 
guardian of the person and_ estate, 
and the mental incompetency must ex- 
ist at time of hearing or else petition 
for appointment of guardian should be 


denied. St.1939, § 319.01(3) (b).—In 
re Olson’s Guardianship, 295 N.W. 24, 
236 Wis. 301. 

To establish mental incompetency 


in will _cases, the proof must be clear, 
convincing, and satisfactory, and the 
degree of proof should be no less, to 
warrant the appointment of a guardian 
of the person and estate of an alleged 
incompetent. St.1939, § 319.01(3) (b). 
—In re Olson’s Guardianship, 295 N.W. 
24, 236 Wis. 301. 

Hividence failed to establish that al- 
leged incompetent was incompetent to 
care for himself and his property so 
as to warrant appointment of a guard- 
ian of his person and estate on petition 
of alleged incompetent’s niece, where 
testimony showed that property of al- 
leged incompetent was not complicated, 
and witnesses who saw him most fre- 
quently testified that in their opinion 
alleged incompetent was not in need 
of a guardian either of his person or 
estate, and only witness who testified 
that he was mentally incompetent was 
his niece who petitioned for the ap- 
pointment of a guardian. §$t.1939, § 
319.01(3) (b).—In re Olson’s Guardian- 
ship, 295 N.W. 24, 236 Wis. 301. 


§ 567 

N.C. In proceeding to have a person 
adjudged insane and a fit subject for 
admission into state hospital for the 
insane, in accordance with statute, a 
jury trial of the issue of insanity is 
not contemplated. C.S. §§ 6184 et seq. 
6195.—In re Cook, 11 S.B.2a 142, 218 
N.C. 384. |. 
570 


§ 

N.Y.Ct.Cl. One judicially declared 
incompetent to manage his own affairs 
cannot prosecute claim against state 
while he remains. in such condition, 


during such _ period. Civil Practice 
Act, §§ 236, 1358, 1377.—Jacobs_ v. 
State, 24 N.Y.S.2d 122, 175 Misc. 561. 


The statute providing that party of 
full age may prosecute or defend civil 
action in person or by attorney, unless 
judicially declared incompetent to man- 
age his affairs, is inapplicable to in- 
sane person not judicially declared in- 
competent to manage his affairs, and 
insane person, for whom no committee 
has been appointed, controls his prop- 
erty and has legal capacity to sue. 
Civil Practice Act, § 2386.—Jacobs v. 
State, 24 N.Y.S.2d 122, 175 Misc. 561. 

A lunatic or person of unsound mind 
cannot prosecute or defend civil action 
in person or by attorney until permit- 
ted by court to assume control of his 
property. Civil Practice Act, § 236.— 
Jacobs v. State, 24 N.Y.8.2d 122, 175 
Mise. 561 

§ 572 


N.Y.City Ct. The proper procedure 
to be followed by attorney of com- 
mittee of incompetent veteran to re- 
cover compensation for professional 
services performed by the attorney for 
the committee in matters in which the 
incompetent’s estate was concerned 
was either a suit in equity, where all 
parties interested could be heard, and 
all assets of the questions could be 
examined into, or preferably, a sum- 
mary petition by the attorney to the 
court of administration to have his 
fees fixed and allowed.—Jarett v. Gott- 
lieb, 27 N.Y.S.2d 231, 176 Mise. 293. 


§ 580 

Iowa. District judge sitting as a 
probate court had jurisdiction of in- 
competent’s estate, of ward, and of 
guardian. Code 1939, §§ 12581, 12613. 
—Haradon y. Boardman & Cartwright. 
294 N.W. 770. __ 

W here 


Ohio App. guardian of in- 


yl ae ia, A va “ > 
competent filed in the probate cou 
July 7, 1938, a complaint against 
tain individual to recover assets 
legedly belonging to the guardian 
estate, and named ineividual claime 
to hold the assets by yirtue of a tr 
created by the incompeteut before ap- 
pointment of the guardian, and guard- ~ 
ian claimed that the waru was incom- 
petent to create the trust, the probate 
court had jurisdiction under the Pro-- 
bate Code to try the issne as to thi 
title of the assets. Gen.Code, § 10506-— 
18, -104>, Ohio! Laws, e338 
Sanderson’s Guardianship, 
565, 64 Ohio App. ae 


Iowa. An order authorizing emplo 
ment of attorneys to represent guar 
an of incompetent’s property in matte 
of recovering stolen bonds was_ suffi 
ciently broad to warrant conclusio 
that attorneys were still acting for 
guardian when orders were subsequent 
ly entered authorizing attorneys to ‘ 
recovery of uncollected bonds on a cone 
tingent fee basis, and proceedings re- | 
sulting im the orders were not “ad- — 
versary proceedings’ requiring not x 
to guardian or ward, and a hearing. 
Code 1939, §§ 12581, 12613.—Haradon 
Fappee une & Cartwright, 294 N.W. 


.- 


fused co attempt recovery of remainder. 
district judge acting as probate cou 
had Jurisdiction to enter orders a 
thorizing attorneys of guardian to i 
stitute proceedings for that purpose « 
a contingent fee basis, without not: 
to guardian or a hearing, and orde 
so entered were not subject to ‘ce 
lateral attack”. Code 1939, §§ 12581 
12613.—Haradon y. Boardman & Ca 
wrigh: °94 N.W. 770. ‘Yijlet ion 
Whe:s bonds stolen from incompe- 
tent were recovered in part, but guard 
an of incompetent’s property alleged 
refused to attempt recovery of remain- 
der and probate court authorized atto 
neys for guardian to institute pr 
ceedings against city and county on 
50 per eent. contingent fee basis for — 
proceeds of stolen bonds which had — 
allegedly been destroyed, provision — 
should have been made so that any 
loss on indemnifying bonds which at , 
torneys were required to give county 
and city would be equally divided be- 
tween guardian and the attornevs. — 
Code 1939, §§ 12581, 12613—Haradom 
pa Bonz dipan & Cartwright, 294 N.W. 


, i 
§ 582 oe 
N.Y.City Ct. An action by an attor 
ney against the committee of an incom-— 
petent veteran for services render 
was not an “app:vpriate action” with 
in an order of the Supreme Court sub- 
stituting another attorney, and author- 
izing plaintiff as the former attorney 
to bring an ‘appropriate action” 
against the committee, since it was 
questionable whether an action at law 
lay at all against the committee, and — 
if the plaintiff recovered, he could no 
issue an execution against the com-_ "eg 
mittee, and before receiving payment — 
would be required to present the judg- — 
ment for allowance to’ the Supreme © 
Court administering the incompetent’s © 
estate.—Jarett v. Gottlieb, 27 N.Y.S.2d 
231 itGe Misc! 8293) oa 
§ 583 he nit 
Il.App. A proceeding instituted hy a 
conservatrix of estate of incompetent ts 
person to compel a third party to dis- — 
close and turn over property in his = — 
possession belonging to incompetent did is 
not survive death of the incompetent 
person, and proceeding was properly 
ordered abated on third party’s motion. 
Smith-Hurd Stats. c. 1, § 10; c¢. 86, st 
54, 55.—In re Hire’s Estate, 33 N..2 
652, 309 Ill.App. 566. 
§ 588 


Pa.Com.Pl. Where a guardian ad 
litem was appointed for a respondent 
in divorce because of the court’s fear 
that she may not have been mentally 
competent, and it is subsequently de- 
termined that the respondent is not in 
fact mentally incompetent, the guardian 
must be discharged, but he is entitled 


a 
10996, 


maintained by _ his 


Pa 882 


§ 590 


to compensation for his services.— 
Clarke v. Clarke, 38 D. & C. 215, 


§ 590 . 

C.C.A.W.Va. Even if West Virginia 
debtor was mentally incompetent be- 
fore rendition of judgments against 
‘him without appointment of guardian, 
the judgments could not be set aside 
where all the notes on which the judg- 
ments and the sales of debtor’s prop- 
erty were based were executed while 
he was sane. Code W.Va.1937, § 5565. 
—Beckley Nat. Bank vy. Boone, 115 F. 
2d 513, reversing Boone v. Equitable 
Holding Co., 32 F.Supp. 896. 

A judgment rendered against an in- 
sane person not represented by a 
guardian or committee is not on that 
account void and it will not be set 
aside even upon direct attack on 
ground of insanity alone but to set it 
aside there must also be shown a meri- 
torious defense to the claim.—Beckley 
Nat. Bank v. Boone, 115 F.2d 513, re- 
versing Boone v. Equitable Holding 
Co., 32 F.Supp. 896. 

West Virginia statutory requirement 
that if an insane person is party de- 
fendant, court shall tad a guardian 
ad litem to represent his interest is not 
‘jurisdictional. Code W.Va.1937, § 

_5565.—Beckley Nat. Bank v. Boone, 
; 115 F.2d 513, reversing Boone v. Equi- 
table Holding Co., 32 F.Supp. 896. 


’ Iowa. Provisions or the statute re- 
lating to representation cf minors by 


next friend did not anthorize next 


friend to represent a defendant in a 
divorce action who was found to be 
of unsound mind durize pendency of 
the action. Code 1985. §§ 11001, 12573 
et seq., 12588, 1258y, 22613 et seq.; 
Code 1939, §§ 10995. 10996.—Whitney 

- vy. Whitney, 293 N.W. 832. 

The court has the power to appoint 
a guardian ad litem to defend a person 
judicially declared to be vo? unsotad 
mind during pendency of an _ action 
against such person. Code 1939, §§ 
11001.—Whitney v. Whitney, 
293 N.W. 832. 


Under the statute providirg that de- 
-fense of a person judicially found to 
be of unsound mind, or of one c»nfined 
to a hospital for the insane, must be 
guardian, or a 
“guardian appointed by the court to 
defend for him’, quoted words refer 
to a guardian ad litem. Code 1939, 

11000.—Whitney v. Whitney, 293 N. 


Where a defendant in a divorce ac- 
tion was found to be of unsound miug 
during pendency of action, only service 
of notice necessary to confer jurisdic 
tion on court to appoint a guardian aé 


‘litem for defendant was service of or- 


iginal notice of commencement of ac 
tion, and notice was not required to 
be made upon guardian ad litem, but 
person appointed as guardian ad litem 
was required to be apprised of such 
fact, and given opportunity to defend 
for his ward, before judgment could 
be entered against ward. Code 1939, 
§§ 11000, 11001.—Whitney v. Whitney, 
293 N.W. 832 

Where a defendant in a divorce ac- 
tion was found to be of unsound mind 
after she had entered her appearance, 
filed her answer, and consented to 
trial, and trial court thereafter ap- 
pointed a guardian ad litem for de- 
fendant, the court had jurisdiction to 
render decree of divorce and brothers 
and sisters of defendant, ag next 
friends, had no standing to move to 
set aside divorce decree and to take an 
appeal from an order overruling mo- 
tion. Code 1939, §§ 10996, 11001.— 
Whitney v. Whitney, 293 N.W. 832. 


§ 595 

Wis. The fact that son of allegedly 
incompetent mother was not named in 
petition of daughter for appointment 
of a guardian and was not notified of 
hearing, and fact that no guardian ad 
litem was appointed to represent the 
mother at the hearing had on the peti- 
tion did not render the appointment of 
guardian void for want of jurisdiction. 
St.1939, § 319.16——In re Simmons’ 
) etiae anaes 294 N.W. 821, 236 Wis. 
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 § 599 
N.Y.App.Div. i 
edly perpetrated fraud inducing incom- 
petent to retain them and make large 
payments as_ retainer, incompetent’s 
committee could sue to cancel the con- 
tracts and recover the consideration.— 
In re Long, 26 N.Y.S.2d 271, 261 App. 
Div.. 456. : 
N.Y.Sup. In action by a husband 
against a mentally incompetent wife to 
annul the marriage, it was the duty of 
special guardian of the wife to move 
that complaint be dismissed on ground 
that the court had no jurisdiction, 
where the wife had been committed to 
hospital in New Jersey and the action 
was brought in New York.—Kuphal v. 
Kuphal, 29 N.Y.S.2d 868. 


N.Y.Mun.Ct. The right of committee 
of the estate of an incompetent person 
to maintain action for total disability 
payments under life policy depended 
upon the physical existence of the in- 
competent. Civil Practice Act, § 1383. 
—Quan Yim v. Prudential Ins. Co. of 
America, 25 N.Y.S.2d 21 

The committee of the estate of an in- 
competent person seeking recovery on 
life policy was bound by the contract 
made by his ward when sane.—Quan 
Yim v. Prudential Ins. Co. of America, 
25 N.Y.S.2d 21. 


Tenn. A suit could be maintained 
by an insane person’s brother, as next 
friend, to recover a homestead interest 
in land which had inured to insane 
person’s benefit, notwithstanding that 
such person was an inmate of a state 
hospital for the insane, especially 
where the person had no regular guar- 
dian.—Hinds v. Buck, 150 S.W.2d 1071. 
177 Tenn. 444. 


Tenn.App. As _ estate of deceased 
guardian of mentally incompetent war 
veteran and surety on such guardian’s 
bonds were liable for losses resulting 
from unauthorized investments of 
ward’s funds by deceased, successor- 
guardian and surety on his bond were 
not liable therefor, and it was not his 
duty to institute suit against such es- 
tate and surety on deceased’s guardian- 
ship bond for amount of such losses. 
Code 1932, §§ 8496, 8552.—State ex rel. 
Wilson v. Meek, 146 S.W.2d 961. 


Tex.Civ.App. A party plaintiff who 
was seeking judgment in his own be- 
half in partition suit could act as next 
friend for his incompetent brother who 
was seeking the same relief against the 
defendant, Rev.St.1925, art. 1994— 
ees vy. Kopycinski, 153 S.W.2d 


One cannot act as next friend for an 
incompetent in litigating a cause of ac- 
tion and at the same time seek judg- 
ment against the incompetent, but one 
may act as next friend for an incom- 
petent where both parties are seeking 
judgment against the same defendant. 
Rev.St.1925, art. 1994.—Weliczak v. 
Kopycinski, 153 S.W.2d 329. 


§ 610 

N.Y.App.Div. Allowance of only $50 
to special guardian of incompetent on 
Judicial settlement of the account of 
committee of incompetent was not 
adequate compensation for the services 
rendered.—_In re O’Reilly’s Estate, 26 
N.Y.S.2d 618, 261 App.Div. 998. 

Pa.Com.Pl. Where a guardian ad 
litem was appointed for a respondent 
in divorce because of the court’s fear 
that she may not have been mentally 
competent, and it is subsequently de- 
termined that the respondent is not in 
fact mentally incompetent, the guardi- 
an must be discharged, but he is en- 
titled to compensation for his services. 
—Clarke v. Clarke, 38 D. & C. 215. 


§ 611 

N.Y.City Ct. Where incompetent’s 
incapacity resulted from service in the 
World War, the United States Veter- 
ans’ Administration should properly be 
heard on an application by a former 
attorney of the incompetent’s commit- 
tee for attorney’s fees for services ren- 
dered to the committee in matters in 
which the incompetent’s estate was 
concerned, Civil Practice Act, § 1384-a 
et seq.—Jarett v. Gottlieb, 27 N.Y.S. 


__ 2d 231, 176 Misc. 293. _ 


Where attorneys alleg- 


leh 7 
Ala. Where gu a a : 
bank trust officers, with incompete 
funds derived from war risk insurance 
benefits and disability compensation 
benefits purchased from bank notes, and 


friend sought to rescind purchase and 
to hold bank as constructive trustee, on 
ground that notes were prohibited se- 
curities, guardian was a ‘necessary 
party”, since suit involved no property 
right of incompetent but was merely to 
recover from constructive trustee an_in- 
debtedness to recover which guardian 
alone had power and duty to maintain 
action at law for money had and re- 
ceived, and nature of invested funds 
was immaterial. Code 1923, §§$ 5689, 
5707, 8149; Const.1901, § 74.—Spann 


vy. First Nat. Bank of Montgomery, 200 


So. 554, 240 Ala. 539. 


§ 621 

Ala. In attorneys’ action against in- 
competent person’s guardian to recover 
fee for services rendered, complaint 
showing on its face that through their 
efforts and services attorneys were able 
to obtain a warranty deed to realty, the 
purchase price of which guardian had 
agreed to pay in monthly installments, 
was demurrable, since guardian could 
not bind incompetent person’s estate 
for future installments in purchase of 
realty, and estate could not be charged 
for legal services rendered in extricating 
guardian from: the possible effects of 
his own devastavit.—Grace v. Solomon, 
3 So.2d 3. 


§ 625 

Cal.App. Although notice of starting 
action was required to be served by de- 
livering a copy of the summons to both 
the incompetent party and her guard- 
ian, where the party had not been ju- 
dicially declared insane, service on the 
party herself was valid and the court 
had jurisdiction to render judgment 
against her. Code Civ.Proc, § 411, 
tices 4, 7.—Olivera v. Grace, 116 P.2d 


Ky. Where non compos mentis de- 
fendant in will contest proceeding was 
served with summons, and no service 
was had upon his committee or person 
having him in charge, and after case 
was returned for second trial, 
mittee entered his appearance by filing 
answer, incompetent and his committee 
were properly before the court, and. it 
was immaterial that a second summons 
was served on the father of the incom- 
petent before second trial, and that 
the service was not again had upon 
the incompetent or upon his committee. 
Civ.Code Prac. § 53.—McComas vy. Hull, 
145 S.W.2d 841, 284 Ky. 654. 


Mass. A proceeding by guardian to 
secure an adjudication that certain 
stock belonged to him and that ward 
had no interest therein was an ‘‘ad- 
versary proceeding’ of which ward 
was entitled to notice though he was 
insane.—Anagnostopoulos v. Anagnos- 
topoulos, 30 N.H.2d 410, 307 Mass. 498. 

Oki. The fact that summons served 
on insane person who was an inmate 
of the state hospital for the insane, 
was directed to the medical superin- 


tendent of the hospital, in accordance © 


with special statute, to be served by 
him, instead of being directed to the 
sheriff of the county in which the in- 
stitution was located in accordance 
with general law relating to service of 
summons, did not make service defec- 
tive. 12 Okl.St.Ann. §§ 153, 155, 158; 
85 Okl.St.Ann. § 86.—McGill vy. McGill, 
113 P.2d 826. 
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§ 

Ky. Where non compos mentis de- 
fendant in will contest proceeding was 
served with summons, and no service 
was had upon his committee or person 
having him in charge, and after case 
was returned for second trial, commit- 
tee entered his appearance by filing 
answer, incompetent and his commit- 
tee were properly before the court, 
and it was immaterial that a second 
gnmnons was served on the father of 

e 
and that the service was not again 
had upon the incompetent or upon his 
committee, Civ.Code Prac. § 53.—Mc- 


incompetent by his guardian and next 


com- - 


incompetent before second trial, © 


a 


dent to transactions. 
S-Burgess. Vv; 


edge of decedent’s 


itford Vv, “Whitford, 22 


ste ship.—W. 
“a NYS.2d_ 376, 260 pes Div, 829. 


— § 630° 
: cmcompetent by | his 


losure proceedings, the court had ju- 


re 
risdiction and foreclosure decree was 


binding upon the incompetent, notwith- 
standing that ke was not personally 
served with summons, since a volun- 
tary appearance of a defendant is 
equivalent to a personal service of sum- 
mons upon him, Rem.Rev.Stat. § 238. 
—Davis v. Bae pre prs 105 P.2d 54. 
6 j 


Cal.App. In mental incompetent’s 
action by his guardian to recover cor- 
oration stocks pledged to defendant 
ank as security for notes evidencing 
loans thereby, evidence held sufficient 
to support trial court’s findings that 
plaintiff was not a person entirely 
without understanding when he exe- 
cuted notes and other documents inci- 
Civ.Code, § 38.— 
Security-First Nat. Bank 
of Los Angeles, ee P.2d 298. 


§ 646 

Cal.App. Where decedent had _ not 
been declared incompetent until about 
two years after default judgment was 
taken against her, plaintiff in that ac- 
tion was not chargeable with knowl- 
incompetency, as 
proof of insanity carries back no pre- 
sumption of past existence.—Olivera v. 
Grace, 116 P.2d 146. 

Where decedent was not declared in- 
competent until about two years after 
default judgment was taken against de- 
cedent, the presumption was that the 


- gervice was made in good faith and in 


accordance with law, and that plaintiff 
believed that decedent understood na- 


ture of papers served.—Olivera vy. 
Grace, 116 a 2d 146. 

659 
Neb. Where guardian who sought 


recovery from incompetent’s wife of 
property allegedly belonging to the in- 
competent, was awarded part of the 
property ‘sought, but as to the bal- 
ance the petition was dismissed, and 
incompetent’s wife delivered up the 
property declared to be that of the in- 
competent, and guardian receipted for 
that property, and the incompetent’s 
wife had asked for no affirmative re- 
lief and offered no _ testimony that 
would show that she had any legal or 
equitable claim on the property which 
she was ordered to deliver over, and 
she took no ap ben, the guardian was 
not, because of acceptance of the prop- 
erty declared to be the incompetent’s, 
precluded from appealing from the de- 
eree in so far as it was adverse to it. 
—First Trust Co. vy. Hammond, 298 
N.W. 144. 

The right to an appeal in an action 
by a guardian on behalf of his incom- 
potent ward is a substantial right be- 

onging to the ward, and not to the 
guardian, and that right may not be 
waived or lost by the guardian without 
approval of the county court within 
the time allowed by law for appeal.— 
ae Trust Co. v. Hammond, 298 N.W. 
144. 


The acceptance by the guardian of 
an incompetent ward of the benefit of 
a judgment affecting the ward’s prop- 
erty without approval of the county 
court will not operate to ‘‘estop’’ the 
prosecution of an appeal where the 
judgment is, in part, in favor of, and, 
in part, against the ward.—First Trust 
Co. vy. Hammond, 298 N.W. 144. 

§ 660 


N.Y.App.Div. Costs of appeal from 


order modifying order directing pay- 
ments to insane woman’s committee by 


her former husband in judgment an- 
nulling their marriage should not be 


-allowed, as committee is paid through 


percentage allowed by statute.—Whit- 
ford v. Whitford, 22 N.Y.S.2d 376, 260 
App.Div. 829. 

Attorneys for parties to appeal from 


-order modifying order directing pay- 


ments to insane woman’s committee by 
her former husband in judgment an- 
nulling their marriage should be al- 
lowed only actual disbursements, as 
their fees for services may be passed 


-on at accounting as to committee’s 


sare ad litem appeared in fore- 


§ 6 

N.Y.Sup. pick dp tenets on behalf of 
an incompetent for transfer of estate 
of incompetent to committee with whom 
the incompetent was residing in Italy 
was granted only in part where past 
services of local committee had not yet 
been the subject of a decree or com- 
pensation, and there had been no final 
account and one was not now possible 
because of the condition of the estate. 
—Matter of Amoroso, 24 N.Y.S.2d 677. 
175 Mise. 830. 

Where there was over $1,000 in cash 
held by committee appointed by court 
for an incompetent resident of Italy, 
application for transfer of the estate 
of the incompetent to committee with 
whom the incompetent resided in Italy 
was granted to extent of $50 a month 
which would be transferred by pur- 
chase of that much blocked currency 
from New York banks having lira hold- 
ings in Italy.—Matter of Amoroso, 24 
NEY Sec Oita pedo UMIscee ss 0: 

Tex.Civ.App. The statute providing 
that when a nonresident minor or per- 
son of unsound mind owns property 
within the state, guardianship of such 
estate may be granted when it is made 
to appear that a necessity exists there- 
for, in like manner as if such minor or 
person of unsound mind resided in the 
state, is not unconstitutional. Vernon’s 
Ann.Civ.St. art. 4132.—In re Burges’ 
Estate, 148 S.W.2d 903. 

Where nonresident of alleged unsound 
mind was personally served with cita- 
tion and notice of application for ap- 
pointment of guardian, and court en- 
tered judgment that she was a person 
of unsound mind and incompetent to 
handle and transact her affairs, the 
court had jurisdiction to appoint a 
guardian of her estate. Vernon’s Ann. 


Civ.St. art. 4132.—In re Burges’ Hstate, 


148 S.W.2d 903. 
INSPECTION 


§ 2 

Neb. A statute firing the amount of 
inspection fees should be construed 
prospectively unless the statute itself 
clearly indicates that it shall be con- 
strued retrospectively.—Power Oil Co. 
v. Cochran, 295 N.W. -805. 

In action attacking validity of stat- 
ute providing for fees for inspection of 
refined petroleum products and for re- 
lief against allegedly excessive inspec- 
tion fees, evidence was insufficient to 
establish that cost of inspection pro- 
gram of division of motor fuels was 
excessive or that inspection fee of 1% 
cents por 50-gallon barrel was exces- 
sive. aws 1933, ec. 116, § 3; Laws 
1939, ¢. 85.—Power Oil Co. v. Cochran, 
295 N.W. 805. 

The statute appropriating unexpend- 
ed balances of motor fuel inspection 
fees which had lapsed and therefore 
were subject to reappropriation by Leg- 
islature, to the bureau of dairy foods 
and drugs, which is a legal and prop- 
er agency of state government entitled 
to appropriations for its support out of 
revenues of state, is valid. Laws 1939, 
ec. 138, § 38.—Power Oil Co. v. Cochran, 
295 N.W. 805. 

§ 9 

Neb. Under statute creating division 
of motor fuels in the department of 
agriculture and inspection, the chief 
of the division of motor fuels was ze 
quired to make estimate of probable in- 
come from inspection fees and also an 
estimate of cost of necessary equipment, 
facilities, and operations expense for 
proper, necessary and sufficient inspec- 
tion. Laws 1939, ce. 85.—Power Oil Co. 
v. Cochran, 295 N.W. 805. 

§ 10 

Neb. The statute creating advertis- 
ing commission to function at public 
expense to advertise products of state 
and its advantages with purpose of at- 
tracting tourists and industries is not 
prohibited by Constitution and is valid 
as being in interest of public welfare, 
and hence appropriation of lapsed un- 
expended balances of motor fuel inspec- 
tion fees to the commission for its 
functions was valid. Laws 1933, « 


deed 
116, § 3; Laws 1939, ¢. id Power | 
Oil Co. y. Cochran, 295 N.W.. 805 , 
Tee Under statute providing ‘that % 
gasoline stored in state for period | not 
longer than 60 days for export to points. 
outside state shall not be included ie 
measure of tax liability of dealer, TO- A 
vided that such gasoline is stored in 
separate tanks marked “export tanks,’ iy 
dealer was entitled to recover so much 
of an exaction collected from it on gaso- im 
line stored in compliance with statute 
for export to points outside state under 
statute imposing inspection fees on gas- re 
oline, which, in addition to being an — 
inspection charge, was also for revenue © 7 
purposes, as represented dealer’s tax lia- 
bility, but was not entitled to recover 
so much of exaction as represented ac- si 
tual cost of inspecting gasoline. Code — 
1932, §§ 1126 et seq., 6809 et sea. Ne . 
112729 ATI EST 7 68 198 6821; Pub. 
Acts 1933, c. 130, § 13.—Texas’ Co. i a 
McCanless, 148 S.W.2d 360. ie 


§ 11 

Neb. An inspection fee which is_ 
an amount reasonably necessary to de- % 
fray the expense of inspection is proper 
and will not be disturbed by court.— — 
lee Oil Co. v. Cochran, 295 
If inspection fees are in exereeeg 
an amount y 


proper and timely aliengena : % 
made, court must hold cneamoune eae i arity 


sonably necessary to defray the. 
pene of inspection.—Power Oil Co. 

ochran, 295 N.W. 805. 

Excesses of motor fuel inspection fees 
voluntarily paid without protest tenes 
without demand for refund lapsed after 
each biennium and the first fiscal quar 
ter after next regular session of Legi 
lature and could not be spent or use ee 
for any purpose except by appropria- 
tion of legislature, and hence in action — ‘ 
attacking validity of statute providin, Re: 
for the inspection fees and to enj Pes 
collection of excessive fees, court co 1 
not determine directly the question of 
excessiveness of fees for period oes ak: 
which excesses had lapsed, espera 
view of operation of state and its vari 


ous supported departments and agen. 
cies on a biennial basis requiring es- 
timates and leglslarys appropriations. — 
Comp. oh 1929, © 


a 


Laws 1933, c. 116, § 3; 
§§ 81-301 to 81-315; Const. art. 


f 22. 
Dae Oil Co. v. Cochran, 295" ene 


amount of money than is ieee 
necessary to defray cost of inspection 
Laws 1933, c. 116, § 3; Laws 1939, c. 
85.—Power Oil Co. v. Cochran, 295) N. iit 
W. 805. ; te 
INSURANCE 4 


gl 
U.S. “Annuity” and “insurance” are Be 
opposites in that one neutralizes the 
risk customarily inherent in the other, 
and from the insurer’s viewpoint, “in? 
surance” looks to longevity, while “an- 
nuity” looks to transiency. —Helvering © 
v. Le Gierse, 61 S.Ct. 646, reversing 
Commissioner of Internal Revenue v. is} 
Le Gierse, 110 F.2d 734, certiorari — 
granted Helvering v. Le Gierse, 61 S.Ct. _ 
2 


Ind. An aid association, incorpo- — 
rated in Indiana, admittedly not with- 
in the exemptions to the application 
of the insurance law provided by In- 
diana statutes was an ‘insurance com- 
pany” engaged in the ‘insurance busi- 
ness” in issuing a death certificate to 
a West Virginia resident, and the cer- 
tificate was an “insurance contract.”— 
Karvalsky v. Becker, 29 N.H.2d 560. 

Whether an aid association, incorpo- 
rated in Indiana, was an insurance 
company engaged in the insurance 
business in issuing a death certificate 
to a resident of West Virginia was re- 
quired to be determined under the 
law of Indiana, the place of incorpora- 
pon aeehy v. Becker, 29 N.H.2d 


, j 
Be) eed 
) .N.Y.App.Div. Documents exchanged 
‘ by subscribers to system of reciprocal 
fire insurance through attorney in fact 
held “insurance contracts” and the ex- 
| change thereof the “carrying on of in- 
-——s surance business’.—Hoopeston Canning 
: Co. v. Pink, 29 N.Y.S.2d 300, 262 App. 
j Div. 446, reversing 24 N.Y.S.2d 312. 
. 'N.Y.Sup. Documents exchanged by 
subscribers to a system of reciprocal 
: fire insurance through the attorney in 
fuct held insurance contracts and the 
exchange thereof the carrying on of 
insurance business, as regards the 
validity of statutory regulations.— 
Hoopeston Canning Co. v. Pink, 24 N. 
BY S20 312. . 
Ohio. “Insurance”, as that term is 
commonly understood, is a contract 
whereby a promisor, for a consideration 
i usually called a premium, becomes 
bound to indemnify or compensate the 
r promisee or one designated by him for 
loss or damage from stated causes in 
é a definite or ascertainable amount. 
- Gen.Code, §§ 665, 12304(4).—State ex 
rel. Herbert v. Standard Oil Co., 35 
N.E.2d 437, 138 Ohio St. 376. 
A warranty or guarantee issued to a 
-. purchaser in connection with sale of 
goods, containing an agreement to in- 
demnify against loss or damage from 
perils outside of and unrelated to in- 
---—~+herent weaknesses in the goods them- 
ae selves, constitutes a contract substan- 
tially amounting to “insurance” within 
regulatory statute. Gen.Code, § 665.— 
State ex rel. Herbert v. Standard Oil 
| Co., 35 N.E.2d 437, 138 Ohio St. 376. | 
A written warranty that materials 
and Jabor incorporated into tires are of 
such quality that tires will render sat- 
_ isfactory service for a designated period 
of time under usual conditions of wear 
and tear, and that if tires fail because 
++ * of faulty construction or materials, re- 
pairs will be made free of charge or 
new tires substituted at a reduced price, 
but expressly excluding happenings not 
connected with imperfections in the 
tires themselves, is not a contract sub- 
4! stantially amounting to ‘‘insurance” 
within regulatory statute. Gen.Code, § 
 665.—State ex rel. Herbert v. Standard 
Oil Co., 35 N.W.2d 437, 138 Ohio St. 
376 


be The statute against engaging in the 
* business of insurance without comply- 
ing with the statutes and applicable 
regulations and against soliciting insur- 
ance business by advertising unless 
laws regulating business of insurance 
have been complied with and a certifi- 
cate of compliance has been issued by 
superintendent of insurance was not 
designed to apply to purely commer- 
cial transactions connected with which 
warranties are made for purpose of in- 
ducing sales and creating good will, and 
the statute should be invoked with dis- 
erimination in the merchandising field. 
- Gen.Code, § 665.—State ex rel. Herbert 
_ ~~ vy. Standard Oil Co., 35 N.E.2d 437, 138 
; Ohio St. 376. 
\ Tenn. Whether a particular business 
eonstitutes an “insurance business” 
subject to regulation as such is deter- 
mined, not by the things that may 
possibly be done in that business or by 
things that possibly have been done, 
but rather by the usual course of the 
~~ particular business.—State ex rel. At- 
torney General y. Smith Funeral Sery- 
ice, 145 S.W.2d 1021. 
A corporation, operating a_ general 
undertaking business and manufactur- 
ing and selling. caskets, which con- 
tracted with patrons in consideration 
of weekly payments and agreement to 
make by designated agent certain pur- 
chases from corporation, to allow stat- 
ed discount on purchase of caskets and 
burial clothing, was engaged in “buri- 
al insurance business’? subject to regu- 
lations, notwithstanding according to 
terms of contract death of patron was 
not required to mature obligation of 
eorporation, since in the usual course 
‘' of the business parties must have con- 
‘ tracted with reference to death. Code 
i 
~ 


east 


1932, § 6084 et seq.—State ex rel. At- 
" torney General v. Smith Funeral Serv- 
; ice, 145 S.W.2d ae 


C.C.A.Cal. 
Ty was issued 


Where insurance 


policy 
in California, a 


loss oc- 


INSURANCE 


curred in that state. and claim therefor 
was made on insurer in California, the 
insurance laws of California and Cali- 
fornia. decisions determined the in- 
sured’s right of recovery.—Gates v. 
General Casualty Co. of America, 120 
F.2d 925. 

D.C.N.J. The laws of New Jersey. 
were controlling in determining rights 
of parties under contract of insurance 
which was consummated in New Jer- 
sey, in absence of express agreement 
to the contrary.—Shapiro Bros. Fac- 
tors Corporation v. Automobile Ins. 
Co. of Hartford, Conn., 40 F.Supp. 1. 

Cal.App. While laws of one state 
may determine the interpretation of 
one clause of an insurance policy, and 
the laws of another state govern the 
interpretation of another clause, the 
laws of two states upon a _ specified 
clause presented for interpretation, if 
inconsistent, may not jointly control. 
—Blair v. New York Life Ins. Co., 104 
P.2d_ 1075. 

Cal.App. The law of place of per- 
formance of an insurance contract con- 
trols as to its legal construction and 
effect, but the law of place where con- 
tract was made governs on questions of 
execution and validity of contract un- 
less terms of contract provide other- 
wise, or circumstances indicate a dif- 
ferent intention.—Blair vy. New York 
Wifes Inss Conn U4zeee2d Obs 


D.C.Ga. The law of New York is not 
binding on a citizen of Georgia and 
would not affect the construction or va- 
lidity of an insurance contract made in 
Georgia, except as to the New York in- 
surer’s corporate power to contract. 
Insurance Law N.Y. § 346, as amended 
by . Laws. 1923, ce! 831; 7.—Pink vy. 
Georgia Stages, 35 F.Supp. 437. 

D.C.Mo. As respects what law goy- 
erns insurance policy, place of contract- 
ing is determined by law of the forum. 
—Bowen v. New York Life Ins. Co., 
33 F.Supp. 705. ‘ 

Where insurance agent mailed pre- 
mium check with application for policy 
on his own life to insurer’s Missouri 
office, check was paid upon _presenta- 
tion, and application forwarded to in- 
surer’s home office in New York, where 
it was accepted and returned by mail 
through Missouri office to agent in Il- 
linois, payment by check was payment 
in ‘cash’, and transaction was a 
“cash transaction”, so that policy was 
completed in and governed by laws 
of New York, as against contention 
that it was completed in and govern- 
ed by laws of Missouri where it was 
delivered by being placed in mails.— 
Bowen v. New York Life Ins. Co., 33 
F.Supp. 705. 

When, application of insured, who 
was also insurer’s soliciting agent, for 
life policy naming proper beneficiary 
and accompanied by check constitut- 
ing cash payment of first premium, was 
accepted by insurer at its home office 
in New York, the contract was then 
complete as_a New York contract gov- 
erned by New York laws, notwith- 
standing home office directed Missouri 
branch office by letter not to deliver 
the policy until trust agreement relat- 
ing to payment of proceeds was signed 
by insured.—Bowen vy. New York Life 
Ins. Co., 33 F.Supp. 705. 


§ 9 

Cal.App. The law of place of per- 
formance of an insurance contract con- 
trols as to its legal construction and 
effect, but the law of, place where 
contract was made governs on ques- 
tions of execution and validity of con- 
tract unless terms of contract provide 
otherwise, or circumstances indicate a 
different intention.—Blair v. New York 
Life Ins. Co., 104 P.2d 1075. 

Where plaintiff, who was insured un- 
der life policy, which provided for dis- 
ability benefits and which wag issued 
in New York and delivered to plaintiff 
in Washington in 1927, moved to Cali- 
fornia in 1930, and premiums were pre- 
sumably paid from California, and 
disability benefits were paid for four 
years, in California, plaintiff's good 
faith in claiming that California law 
governed the policy could not be at- 
tacked on theory of change of resi- 


dence.—Blair v. 
Go., 104 P.2d : ASE 
Where life policy, I 
for disability benefits, was issued i 
New York and delivered to insured in 
Washington, and policy provided that 
premiums could be paid at insurer’s 
home office in New York, or to an au- 
thorized agent, and parties to contract 
did not mutually agree that laws of i 
New York or Washington should pre- ‘ 
vail relative to contract, and insured 
paid premiums in Washington while 
residing in that state, performance of 
terms of contract was partly in New 
York and partly in Washington, and 
law of place where contract was made 4 
would, generally, prevail as to inter- 4 
preting provisions of policy. Civ.Code, 
1646.—Blair v. New York Life Ins. } 
Co., 104 P.2d 1075. } 
Where performance of terms of con- i 
tract for disability insurance was ) 
partly in New York and partly in ; 
Washington, insurer “waived” the law : 
of Washington as controlling in in- < 
: 

4 


‘Ww y 


sured’s action on contract in Califor- 
nia courts by insurer’s continuous. ac- 
ceptance of premiums from California, 
to which state 
issuance of policy, ‘ ; 
payment of disability benefits in Cali- ; 
fornia, and making a loan to insured 4 
upon security of value of policy, with- is 
out surrender thereof, during period / 
that insured lived in California, and 
waiver was not one of jurisdiction, 
but of right to apply Washington law ’ 
to California action, Civ.Code, § 1646. : 
—Blair v. New York Life Ins. Co., 104 ; 
P.2d 1075. 


Mo.App. Where public liability poli- 
ey was issued to cover insured’s busi- 
ness operations all of which were car- . 
ried on in Indiana, the loss from lia- 
bility insured against was loss from 
liability arising under laws of Indiana 
and all conditions of policy respecting 
giving of notice of claims for damage F 
and defense of suits for damages were 
required to be read with relation to. 
Indiana laws, in view of fact that. rec- 
ord disclosed no agreement that policy 
was to be interpreted according to laws. 
of Missouri where policy was issued. 4 
—Brookville Dlectrie Co. v. Utilities. 
Ins. Co., 142 S.W.2d 803. 
§ 11. 
C.C.A.Ind. Legislation regulating in- § 
surance falls properly within exercise: ; 
4 


insured moved after 
and by insurer’s 


~ 


of state police power.—New England 
Mut. Life Ins. Co. of Boston, Mass., v.. 
Olin, 114 F.2d 1381. : 
C.C.A.Ind. State insurance legisla- j 
tion refusing to permit courts of state 
to give to acts done within the state- 
the effect of nullifying legislative pro- 
visions deemed by Legislature to be- 
necessary for public welfare is not. 
unconstitutional—_New England Mut. 
Life Ins. Co. of Boston, Mass., v. Olin, 
114 F.2d 131. ; 


D.C.Mass. The Massachusetts statute- 
requiring an aliepy insurance corpora- 
tion to have as its resident manager in 
the United States a citizen or corpora- 
tion of the United States approved by 
the Commissioner of Insurance does. 
not violate the ‘‘due process of law” 
and “equal protection of law” clauses 
of the Fourteenth Amendment. G.L. 
Mass. ec. i75, 155; U.S.C.A.Const. 
Amend, 14.—Pearl Assur. Co., Limited, 
of London, England, vy. Harrington, 38 
F.Supp. 411, affirmed 61 S.Ct. 1120,. 3 
313 U.S. 549, 85 L.Ed. —. 


A construction by the Massachusetts. 
Commissioner of Insurance, acted. on. 
for twenty years, that the Massachu- 
setts statute requiring an alien insur- 
ance corporation to have as its resident 
manager in the United States a citizen 
or corporation of the United States ap- 
proved by the Commissioner applies. — 
only to companies seeking admission 
after its enactment does not deny 
“equal protection of the laws’, since. — 
the Fourteenth Amendment does not 
forbid statutes and statutory changes. 
to have a beginning, and thus to dis- : 
ecriminate between the rights of an ear- 
lier and later time. G.L.Mass. ec. 175, §- 
155; U.S.C.A.Const. Amend. 14.—Pearl 
Assur, Co., Limited, of London, Eng- 
land, v. Harrington, 88 F.Supp. 411, nian 


a 


l- 
in such a manner that the interests 
the policyholders will be protected.— 
ota Lite Ins Cosi ve U.S, 37 FF, 
The statute providing that in- 
surance commissioner as conservator 
of an insurance company may make 
application to court for an order di- 


. 


-recting the court to transfer conserva- 
-% 


torship proceeding to San Francisco 
or Los Angeles is purely procedural, 
and question of “due process of law” 
is not involved; due process being af- 


forded by hearing authorized by an- 


other statute. Stat.1935, p. 541, -§ 
1012; p. 547, § 1040.—Caminetti v. 
Superior Court in and for City and 
County of San Francisco, 108 P.2d 911, 
16 Cal.2d 838, followed in 108 P,2d 919, 
16 Cal.2d 852, and Caminetti v. Superi- 
or Court in and for Orange County, 
108° P.2d 919, 16 Cal.2d 853. 

Cal. In enacting the Insurance Code 
regulating insurance companies, Legis- 
lature exercised its power to regulate 


a “business charged with a public in- 


terest’””.—Caminetti v. Superior Court 
in and for City and County of San 


Francisco, 108 P.2d 911, 16 Cal.2d 838, 


followed in 108 P.2d 919, 16 Cal.2d 852 
and Caminetti v. Superior Court in and 
for Orange County, 108 P.2d 919, 16 
Cal.2d 853. 


La.App. The statute providing that, 


when industrial life policies are issued 


without written application or medi- 
cal examination, it shall be presumed 
that insurer waived right to claim for- 


_ feiture for misrepresentation if agent 


3 


me 4 


- insurance companies. 


had knowledge of insured’s true condi- 
tion, is a special statute and supersedes 
the general law applying to all life 
‘policies.in so far as industrial life 
policies are concerned, but does not 
otherwise repeal or alter provisions of 
the general law. Act No. 97 of 1908; 
Act No. 144 of 1936.—Succession of 
Ryan vy. Life & Casualty Ins. Co. of 
Tennessee, 198 So. 522. 


Mich. The statute contained in sec- 
ond subdivision of chapter 2, Part 4, 
Insurance Code, providing that provi- 
sions of ‘this subdivision” shall not ap- 
ply to policies issued by mutual fire in- 
‘surance companies, was inapplicable to 
first subdivision of such chapter, con- 
taining statute invalidating fire policies 
‘in companies not authorized to make 
‘such contracts, and hence invalidating 
statute was applicable to mutual fire 
Comp.Laws 1929, 


—§§ 12568, 12574.—Toy ex rel. Ketcham 


constitutional reasons, 


v. Lapeer Farmers Mut. Fire Ins. Ass’n, 
297 N.W. 232, 29% Mich. 174. 
Minn. The provision contained in a 


Minnesota standard fire policy, declar- 


‘ing void, as authorized by statute, any 
policy on which the insured shall at- 
‘tempt to defraud the insurer either 
‘before or after the fire, is not void for 
in view of the 
public interest affected by fire insur- 
cance and the gravity of the offense of 
trying to defraud an insurer. Mason’s 
Minn.St.1927, § 3512.—Supornick vy. Na- 
tional Retailérs Mut. Ins. Co., 296 N.W. 
904. 

Miss. The statute providing that one 
-who solicits insurance is an agent of 
insurer as to all duties and liabilities 
‘imposed by law regardless of policy 
provisions would be yiolative of con- 
‘stitutional provision against depriving 
-any person of life, liberty, or property, 
except by due process of law, if the 
statute were construed as authorizing 
-a soliciting agent to “waive” prepay- 
ment of initial premium in violation of 
policy provisions. Code 1930, § 5196; 
‘Const.1890, __ 4; U.S.C.A.Const. 
Amend. 14,—Saucier v. Life & Casualty 
Ins. Co. of Tennessee, 198 So. 625. 

Mo. Statutes imposing penalty 
-against insurer for vexatious delay are 
highly ‘fpenal” in nature and must be 
strictly construed. Rey.St.1939, § 6040, 
“Mo.St.Ann. § 5929, p. 4515.—State ex 
rel. John Hancock Mut. Life Ins. Co. 
vy. Hughes, 152 S.W.2d 132, quashing 


‘opinion Longo vy. John Hancock Mut. 


aie 


; Ins. C 

ee to .W. a 

Mo. Regulation of insurance busi- 
ness is within state’s police power.— 
rene ex rel. Lucas vy. Blair, 144 S.W.2d 


~ Mo, Statutes defining and limiting 


powers of Superintendent of State In- 
surance Department in the transaction 
of public business do not unconstitu- 
tionally impair superintendent’s free- 
dom of contract nor freedom of those 
who contract with superintendent. Mo. 
St.Ann. §§ 5670 et seq., 5678, 5679, pp. 
4340 et seq., 4344.—State ex rel. Lucas 
v. Blair, 144 S.W.2d 106. 

Mo. The statutes providing for in- 
corporation as benevolent corporations 
of burial associations which are actu- 
ally business corporations authorized 
to operate solely upon an insurance 
basis are violative of the constitutional 
provision that no corporation other 
than those formed for benevolent, reli- 
‘gious, scientific, or educational pur- 
poses shall be created unless taxes 
provided for are paid. Mo.St.Ann. §§ 
5014-5019, pp. 23801-2308; Mo.St.Ann. 
Const. art. 10, § 21.—State ex inf. Wil- 
liamson y. Black, 145 S.W.2d 406. 

Nev. The statute relating to insur- 
ance and providing for the regulation 
of insurance companies and the manner 
in which such companies may operate 
is not retroactive and does not affect 
cases commenced prior to its passage. 
St.1941, ¢ 189, § 157.—International 
Life Underwriters v. Second Judicial 
District Court in and for Washoe Coun- 
ty, 115 P.2d 932, denying rehearing 


113 P.2d 616: 

N.Y.App.Div. Provision of Insur- 
ance Law, relating to exemption of 
proceeds and avails of certain insur- 
ance and annuity contracts, impliedly 
repealed provision of Domestic Rela- 
tions Law relating to insurance taken 
by wife on husband’s life. Insurance 
Law, § 55-a; Domestic Relations Law, 
§ 52.—Richardson vy. Brainard-Powers 
Corporation, 22 N.Y.S.2d 558, 260 App. 
Div. 836. 


N.Y.App.Div. A resident may secure 
a foreign contract of insurance and a 
foreign insurer may explain its in- 
surance plan, without solicitation, in- 
vestigate the risk and appraise any 
loss Within the state without becoming 
subject to regulation by the state.— 
Hoopeston Canning Co. v. Pink, 29 N. 
Y.S.2d 300, 262 App.Div. 446, revers- 
ing 24 N.Y.S.2d 312: ‘ 

The situs of. property insured does 
not confer upon the state in which such 
property is located the power to regu- 
late a foreign insurer, and inspections 
and appraisals of the property by the 


foreign insurer do not confer such 
power.—Hoopeston Canning Co._ y. 
Pink. °29' \N:Y.Si2d, 300;1 262 "App: Div. 


446, reversing 24 N.Y.S.2d 312. 

N.Y.Sup. Where plaintiff was a 
ereditor of insured prior to enactment 
of provision withdrawing from credi- 
tors statutory right of limited partici- 
pation ‘in proceeds of policies on debt- 
ors’ lives, creditor was entitled to stat- 
utory right of limited participation in 
proceeds of life policies. Insurance 
Law, § 55-a; Domestic Relations Law, 
§ 52.—Holmes y. John Hancock Mut. 
Life Ins. Co., 23 N.Y.S.2d 36. 

N.Y.Sup. In determining the power 
of a state to impose regulations or 
taxes; as on an insurance company, 
the situs of the insured 
property in the state, and the obtain- 
ing of a license therein, are material 
factors.—Hoopeston Canning Co. v. 
Pink, 24 N.Y.S.2d 312. 


N.Y.Sup. Where applications 
membership in a system of reciprocal 
fire insurance are received in Illinois 
by the attorney in fact, an_ Illinois 
corporation, and are accepted there, 
the policies, mailed from Illinois, are 
Illinois contracts, as regards the valid- 
ity of New York statutes regulating 
reciprocal insurers.—Hoopeston Can- 
ning Co. v. Pink, 24 N.Y.S.2d 312. 

As applied to a foreign reciprocal 
fire insurer, statutes requiring the 
countersigning of insurance contracts 
by a resident licensed agent and the 
maintenance of an office in the state 


for 


> 


person or. 


ae ee 


do not violate the due proces 
of the Fourteenth Amendment. 
ance Law, § 40, subd. 4; § 130; 
subd. 1; U.S.C.A.Const. Amend. 
Hoopeston Canning Co. v. Pink, 24 
Y.S.2d 312. 

A foreign reciprocal fire insurer is 
not denied due process by a statute re- / 
quiring a standard policy form differ- 
ing little from the contract used by 
the insurer, which, however, may prop- 
erly omit a provision for a cash pre- - 
mium and may change the words 
“company’s options” to “subscribers’ 
option’,’ and may retain a contract ~ 
provision negativing joint liability 
the subscribers, if amended by adding — 
a proviso covering statutory surplus © 
and reserve funds. Insurance Law, | 
168, subd. 2%) ($4135 subdu 2 Uses 
Const. Amend. 14.—Hoopeston Can 
Col yv. Pink; 24 N-Y.S/2d312) i ‘ves 

The statute defining a reciprocal in- 
surer’s advisory committee as the body — 4 


ance Law, § 410, subd. 1; U.S.C. 
Const. Amend. 14.—Hoopeston Cannin 
Co. v. Pink, 24 N.Y.S.2d 312, se 

A foreign reciprocal fire insurer is 
not denied due process by a stat 
requiring the selection of the advisory © 
committee by vote at annual meetings 
of the subscribers. Insurance Law, 
415, subd. 1(d); U.S.C.A.Const. Ame | 
14.—Hoopeston Canning Co. v. Pink, 
24 N.Y.S.2d 312. : 


A statute limiting new subscribers 
for reciprocal insurance to those havy- 
ing assets of at least $10,000 in excess 
of liabilities, and limiting renewals to 
those who have such assets or have 
accumulated the statutory operating 
reserve, discriminates against the sma 
business man and is arbitrary 
repugnant to the “due process of law 
clause of the Fourteenth Amendment 
Insurance Law, § 412, subd. 1; § 418; 
U.S.C.A.Const. Amend. 14.—Hoopeston — 
Canning Co. v. Pink, 24 N.Y.S.2d 312. 
The statute requiring a continge 
or guaranty surplus of at least $250 
000, to be accumulated at the rate 
one per cent. of the annual net p 
mium income, held not violative of the 
“due process of law” clause as applied — 
to a foreign reciprocal fire insurer. 
Insurance Law, § 413, subd. 2; U. 
C.A.Const. Amend. 14.—Hoopeston Ca1 
ning Co. vy. Pink, 24 N.Y.S.2d 312) _ 
The statute regulating reciprocal in- 
surers and requiring acknowledgment | 
of the subscribers’ agreement is not 
arbitrary or violative of the “due proc- 
ess of law’ clause, though compliance 
therewith may be more cumbersome 
or expensive than under existing prac- 


tice. Insurance Law, § 415, subd. 1; — 
U.S.C.A.Const. Amend. 14.—Hoopeston tn 
Canning ne 3 Pink, 24 N.Y.8.2d 312, 
The statute requiring reciprocal in- 
surance contracts to. provide for a con- Barty, 
tingent several liability for assessment 


in an amount not less than one nor © 
more than ten times the amount of the 
annual premium does not violate the | | 
“due process of law” clause.  Insur- rate 
ance Law, 417, subd, (13) 9 UES:C Ane 
Const. Amend, 14.—Hoopeston Canning 
Co. v. Pink, 24 N.Y.S.2d 312. ie ee 

requiring each of a re 

insurer’s subscribers to ; 


The statute 

reciprocal /s 
build up an operating reserve by de- | 
ducting each year at least one quarter 3 
of his earnings as an underwriter un- "i 
til he accumulates whichever is the 
larger of the sum consisting of twice 
the amount of his annual premium, or 

his pro rata share of an aggregate | 
reserve of one-half of one per cent. of 

the aggregate amount of insurance in 
force, is incapable of application to a 
foreign reciprocal fire insurance scheme 
having no such thing as “earnings as 

an underwriter’, and is an arbitrary 
discrimination against reciprocal in- 
surers, contrary to the “due process 

of law” clause. Insurance Law, § 418, 
subd. 1; U.S.C.A.Const. Amend. 14.— 


wh 
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Hoopeston Canning Co. v. Pink, 24 
N.Y.S.2d 312. 

The statute dealing with priorities 
of various claims against a reciprocal 
insurer’s assets and operating reserve 
is unconstitutional, in view of the in- 
validity under the due process clause 
of the statutory provision-requiring the 
ereation of an operating reserve. In- 
surance Law, § 418, subds. 1, 3; U.S. 
C.A.Const. Amend. 14.—Hoopeston Can- 
ning Co: v. Pink, 24 N.Y.S.2d 312. 

The statute making all of a recipro- 
eal insurer’s assets primarily liable for 
‘payment of all liabilities incurred un- 
der its contracts is reasonable and does 
not violate the ‘due process of law” 
clause, even though the procedure for 
payment may partake of the char- 
acteristics of joint liability of subscrib- 
ers. Insurance Law, § 420; U.S.C.A. 
Const. Amend. 14.—Hoopeston Canning 
Cowvebink..24 N.Y.S.2d)312) 2. 

In so far as the statute requires the 
attorney in fact to keep a separate ac- 
count for each subscriber of a recipro- 
cal insurer, it does not violate the due 
process clause as applied to a foreign 
reciprocal fire insurer using the same 
bookkeeping. procedure, although pro- 
visions relating to premiums earned as 


underwriters were inapplicable, since 
_ mo premiums were so ‘earned. Insur- 
ance Law, 421; U.S.C.A.Const. 


if 
Amend. 14.—Hoopeston Canning Co. v. 


Pink, 24 N.Y.Si2d 312. 


art, 


Woodmen of the World Life Ins. Soc. 


vy. Sosebee, 144 S.W.2d 308. 
Tex.Civ.App. The statute providing 


for 12 per cent. penalty and attorney’s 


fee for failure of certain insurance com- 
panies to pay claims within 30 days 
after demand is penal in nature and 
must be strictly construed. Vernon’s 
Ann.Civ.St. art. 4736.—Provident ' Life 


—s- & Accident Ins. Co. v. Sims, 149 §.W.2d 


281, error dismissed: 

§ 12 
_ D.C.Mo. Where suits were brought 
in federal court by fire insurance com- 
panies to enjoin Superintendent of In- 
surance from interfering with collec- 
tion of proposed increased rate, grant- 
ing of temporary injunctions on con- 
dition that amount of increase be de- 
_ posited in court pending final outcome 
of the suits did not establish the in- 
-ereased rate as a legal rate, since 


whether such rate was legal was the 


issue for determination in the suits. 
'Mo.St.Ann. §§ 5873, 5874, 5876, 5877, 
pp. 4480, 4482, 4483, 4484.—American 
Ins. Co. v. Lucas, 38 F.Supp. 896, new 
trial denied 38 F.Supp. 926. 

Where suits were brought in federal 
court by fire insurance companies to 
enjoin Superintendent of Insurance 

- from interfering with collection of pro- 


posed increased rates, the court had 
no power to establish any rate, but 
could only protect the ‘companies 


against a confiscatory rate since in 
Missouri, the only power to regulate 
rates for insurance premiums rests in 
the superintendent. Mo.St.Ann, §§ 
5878, 5874, 5876, 5877, pp. 4480, 4482, 
4488, 4484—American Ins. Co. v. Lu- 
cas, 38 F.Supp, 896, new trial denied 
38 F.Supp. 926. 

“Where suits were brought b 
insurance companies to enjoin Super- 
intendent of Insurance from interfer- 
ing with collection of proposed in- 
ereased rates, the granting of tempo- 
rary relief on condition that amount 
of increase collected be deposited with 
an official of the court did not have 
the effect of making amount of in- 
erease the property of either the com- 
panies or the policyholders, but mere- 
ly operated as a judicial method of 
procuring and holding such amount 
in suspended control of the court to 
await ultimate determination of own- 
ership. Mo.St.Ann. §§ 58738, 5874, 5876, 
5877, pp. 4480, 4482, 4483, 4484,— 
American Ins, Co, v. Lucas, 38 F.Supp. 
896, new trial denied 38 F.Supp. 926. 

Where suits were brought by fire in- 


fire 
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surance companies to enjoin Superin- — 


tendent of Insurance from interfering 
with collection of proposed increased 
rates, and court granted temporary re- 
lief on condition that amount of in- 
erease collected be deposited with an 
official of the court, if the cases were 
dismissed for any purpose other than 
decision on the merits, amount of 
premiums impounded would have been 
payable to policyholders, since such 
amount was excess over only legally es- 


tablished rates, and nothing could dis-- 


turb that status except decision that 
such legal rates were invalid.—Ameri- 
can Ins. Co. v. Lucas, 38 F.Supp. 896, 
new trial denied 38 F.Supp. 926. 
Where suits by fire insurance com- 
panies to enjoin Superintendent of In- 
surance from interfering with collec- 
tion of proposed increased rates were 
dismissed and amount of increase im- 
pounded and collected pending litiga- 
tion was ordered distributed in stated 
proportions to the companies, to trus- 
tees, and to the policyholders, but dis- 
missalg were procured by fraud of the 
companies, the companies not only for- 
feited ‘their right to the funds dis- 
tributed to them but would be required 
also to return interest which they had 
received thereon as well as earnings 
received by them from funds distrib- 
uted to the trustees, computed at aver- 
age rate of earnings by the companies 
on invested money during the period.— 
American Ins. Co. y. Lucas, 38 F.Supp. 
896, new trial denied 38 F.Supp. 926. 
D.C.Mo. Where suits by fire insur- 
ance companies to enjoin Superintend- 
ent of Insurance from interfering with 
collection of proposed increased rates 
were dismissed, and amount of increase 
which had been collected and impound- 
ed pending the litigation was distrib- 
uted in specified proportions, but the 
court thereafter discovered that entry 
of the decrees was procured by the in- 
surance companies with ‘““nclean 
hands” and ordered restoration to court 
custodian of the funds distributed to 


the companies, the court had jurisdic- 


tion to direct return of such funds to 
policyholders without determining the 
suits on the merits.—American Ins, Co. 
v. Lucas, 88 F.Supp. 926, denying 
new trial 38 F.Supp. 896. ‘ 


Where insurance companies alleged 
that inquiry regarding contemplated 
use of contributed funds which were 
used by chairman of actuarial com- 
mittee to bribe Superintendent of In- 
surance was lulled by promise of an 
accounting, the companies could not 
rely on promise as having relieved them 
of duty to inquire if time for promised 
accounting passed without an account- 
ing or an attempt by the companies 
to obtain it.—American Ins. Co. v. 
Lucas, 88 IF’.Supp. 926, denying new 
trial 38 F.Supp. 896. 

Where chairman of actuarial com- 
mittee was also an executive or general 
manager representing group of insur- 
ance companies in rate litigation, and 
contributions by the companies to fund 
which was used by chairman to bribe 
Superintendent of Insurance were made 
by checks issued by chairman as ex- 
ecutive of the companies, the failure 
of the companies to inquire regarding 
contemplated use of the funds could 
not be excused by their alleged reli- 
ance on chairman’s promise to make 
an accounting, particularly where 


.promise was made after the checks 


were issued.—American Ins. Co. vy. 
Lucas, 388 F.Supp. 926, denying new 
trial 38 F.Supp. 896. 

Insurance companies which relied on 
alleged promise of accounting as ex- 
cuse for failure to inquire regarding 
contemplated use of contributed funds 
which were used by chairman of ac- 
tuarial committee to bribe Superintend- 
ent of Insurance in connection with 
rate litigation, but which transferred 
amount of contributions from ‘‘sus- 
pense” account to regular account 
books without procuring promised ac- 
counting or full statement, could not 
thus excuse their failure to make in- 
quiry.—American Ins. Co. v. Lucas, 38 
¥.Supp. 926, denying new trial 38 F. 
Supp. 896. 


ef 
ary 


accounting, and it appeared that con- 
tribution was made promptly after 
receipt of a confidential letter from 
the chairman, insurance company could 
not rely on alleged promise of an ac- 
counting as excuse for failure to make 
jnquiry.—American Ins. Co. v. Lucas, 
38 F.Supp. 926, denying new trial 38 
F.Supp. 896. j 

Where it appeared that insurance 
company representatives either did not 
rely on any promised accounting or 
were willing to leave matter in hands 
of chairman of actuarial committee, 
failure to make inquiry regarding .con- 
templated use of contributed funds 
which were used by chairman to bribe 
Superintendent of Insurance in rate 
‘litigation could not be excused by sub- 
sequently asserted reliance on alleged 
DED SS of an accounting.—American 
ns. Co. v. Lucas, 38 F.Supp. 926, de- 
nying new trial 38 F.Supp. 896. F 

Insurance companies which contrib- 
uted funds in reliance on statement by 
chairman of actuarial committee that 
money was needed for legal expenses 
could not subsequently rely on alleged 
promise of an accounting as excuse 
for failure to make inquiry regarding 
contemplated use of the funds when 
the funds were in fact used by chair- 
man to bribe Superintendent of In- 
Surance in rate litigation—American 
Ins. Co. v. Lucas, 38 F.Supp. 926, de- 
nying new trial 38 F.Supp. 896. 

Insurance companies which were 
chargeable with implied knowledge of 
facts putting them on inquiry regard- 
ing contemplated use of contributed 
funds which were used by chairman 
of actuarial committee in connection 
with settlement of rate litigation by 
bribing Superintendent of Insurance 
had duty to refuse to contribute or to 
receive proceeds from such transaction, 
to disavow all benefit from decree, and 
to bring the matter promptly to at- 
tention of the court, and such com- 
panies were not entitled to benefits un- 
der the decrees, notwithstanding that 
the decrees were already entered at 
time on their contributions, and that 
they returned to court, after acquiring 
actual knowledge of the fraud, the por- 
tion of impounded funds distributed 
to them under the decrees.—American 
Ins. Co. v. Lucas, 38 F.Supp. 926, de- 
nying new trial 88 F.Supp. 896. 

Ariz. Where corporation commis- 
sioners charged with supervision of 
insurance companies permit a company 
to enter into and to continue to do 
. business in the state and commission- 
ers know, or with reasonable diligence 
in discharge of official duties should 
know, or negligently fail to make prop- 
er investigation and hence negligently 
fail to discover, that company has not 
complied with statutory prerequisites. 
to engaging in business in the state, 
commissioners are liable on their offi- 
cial bonds to persons suffering legal 
injuries by reason of their conduct. 
Rev.Code 1928, §§ 74, 75, 1776, 17838, 
1785, 1797.—Bankhead v. Howe, 107 P. 
2d 198. 

Miss. The words ‘as’ to all the 
duties and liabilities imposed by law” 
in statute making an insurance agent 
who discharges certain duties an agent 
of insurer “as to all the duties and 
liabilities imposed by law’ refer not 
to duties and liabilities growing out 
of the contract of insurance but to 
duties and liabilities imposed on insur- 
ance companies and agents by law in- 
dependent of the provisions of the 
contract of insurance. Code 1930, § 
5196.—Saucier v. Life & Casualty Ins. 
Co. of Tennessee, 198 So. 625, 

_ The purpose of statute making an 
insurance agent who discharges certain 
duties an agent of insurer ag to all 
duties and liabilities imposed by law, 
regardless of stipulations in the policy, 
is to enable the state to effectually 
supervise 


f insurance companies 
their agents, 


and 
Code 1930, § 


5196,— 


j 


— 


—— 
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ain 


inherent power to employ attorneys to 
assist in enforcing insurance laws, in 
- view of statute conferring such power 
upon superintendent, and defining 
‘Manner in which he must exercise it. 
Mo.St.Ann. § 5678, p. 4344.—State ex 
rel. Lucas v. Blair. 144 S.W.2d 106. 
The statute providing methods by 
which expenses of State Insurance 
Department must be paid cannot be 
interpreted as making a distinction be- 
tween ‘current’ expenses and “emer- 
‘ gency” expenses, Mo.St.Ann. § 5679, 
 p. 4344.—State ex rel. Lucas v. Blair, 
144 S.W.2d 106. : 

The Superintendent of State Insur- 
ance Department represents policyhold- 
ers by virtue of his office and under 
limitations imposed upon him by stat- 
ute and also represents the state in 
enforcement of its insurance laws. Mo. 

 St.Ann. § 5670 et seq., p. 4340-et seq.— 
aeere ex rel. Lucas y. Blair, 144 S.W.2d 


An attorney who had been employed 
~by Superintendent of State Insurance 
Department, under  superintendent’s 

\% statutory powers, to assist in enforcing 
insurance laws and to recover excessive 
premiums illegally exacted by insur- 
ance companies from policyholders, 
was not entitled to a lien on fund col- 
lected and in hands of superintendent 
as result of attorney’s efforts, where 

fund was illegally accumulated and 
was recovered by superintendent by 
virtue of his office while enforcing in- 
surance laws, and superintendent was 
statutory custodian of fund. Mo.St. 
Ann. §§ 5670 et seq., 5678, 5679, pp. 
4340 et seq., 4344.—State ex rel. Lucas 

3 vy. Blair, 144 S.W.2d 106. 

4 Where an attorney was employed by 

; Superintendent of State Insurance De- 

partment under superintendent’s statu- 
tory powers, such statutes, including 
method of payment of attorney’s fees, 
became part of contract of employment. 
Mo.St.Ann. §§ 5670 et seq., 5678, 5679, 
pp. 4340 et seq., 4344.—State ex rel. 

4 Lucas vy. Blair, 144 S.W.2d 106. 

4 Neb. Insurance department is not an 

; agency created by Constitution, al- 
though its existence may be traced to 

j constitutional provisions authorizing 

a Legislature to establish, in addition to 

named executive officers, such other 
executive departments as may be re- 
quired, and requiring Legislature to 
provide by law for organization and 
supervision of mutual and co-operative 
companies and associations. Const. art. 
4, § 1; art. 12, § 1.—Clark v. Lincoln 
Liberty Life Ins. Co., 296 N.W. 449. 

. The statutes do not confer on insur- 

ance department quasi judicial power 
and original exclusive jurisdiction to 
determine legal and equitable contro- 
versies between insurance companies 
and their policyholders. Comp.St.1929, 

§§ 44-201 to 44-205, 44-1116.—Clark v. 

Lincoln Liberty Life Ins. Co., 296 N.W. 

449, 

The insurance code indicates Legisla- 
ture never intended that insurance de- 
partment should invade judicial field or 
curb or abridge any of constitutional, 
common-law or equity power of dis- 
trict court and never intended to do 
more than confer upon insurance de- 
partment supervision over insurance 
with power to initiate proper proceed- 
ings and to take necessary administra- 
tive and executive control to end that 


? 


7 


insurance business would receive prop- 
er and necessary protection. Comp.St. 
1929, §§ 44-201 to 44-205, 44-1116; 


x 


Const. art. 5, § 9—Clark v. Lincoln 
Liberty Life Ins. Co., 296 N.W. 449. 


Enforcement of rights and liabilities 
e existing between insurance companies 
and policyholders has received no legis- 
lative attention in the insurance code. 
Comp.St.1929, § 44-201 et seq.—Clark v. 
Lincoln Liberty Life Ins. Co., 296 N.W. 
449. 

Neb. The powers and duties of state 
insurance commissioner are limited to 
those defined by statute. Comp.St.1929, 
§ 44-101 et seq.—Royal Highlanders v. 
Wiseman, 299 N.W. 459. 


Z 
" 


: 
4 
, 


; 


4 


here ‘fraternal benefit society 


serve life insurance company pursuant 
to statute, without a condition imposed 


by state department of insurance for 


distribution of assets, corporate officers 
of company were thereafter lawfully in 
charge of its business affairs, and nei- 
ther state insurance department. nor 
courts had power to substitute their 
judgment for that of board of direc- 
tors as to wisdom and expediency of 
business policies and methods in carry- 
ing on the business of the company. 
Comp.St.Supp.1939, § 44-415.—Brown 
v. Royal Highlanders, 299 N.W. 467. 

In absence of fraud, gross negligence 
or transgression of statutory limita- 
tion, courts of equity will not interfere 
at suit of dissatisfied policyholders 
with judgment and discretion of a 
board of directors of an insurance com- 
pany on questions of corporate man- 
agement, policy or business.—Brown v. 
Royal Highlanders, 299 N.W. 467. 

Ohio. The primary purpose of stat- 
ute against engaging in the business 
of insurance without complying with 
statutes and applicable regulations and 
against soliciting insurance business by 
advertising unless the regulatory laws 
have been complied with is to prevent 
or discourage the unregulated and un- 
licensed conduct of the insurance busi- 
ness, and thus to protect public from 
surrendering its money in exchange 
for questionable or worthless pieces 
of paper denominated insurance poli- 
cies. Gen.Code, § 665.—State ex rel. 
Herbert v. Standard Oil Co., 35 N.H.2d 
437, 188 Ohio St. 376. 

Laws regulating and _ supervising 
those engaged in the business of in- 
surance were enacted chiefly in the 
interest of the people to make it as 
certain as possible that fund created 
by their contributions would be held, 
managed and disbursed in a prudent 
and proper manner, Gen.Code, §§ 665, 
12304(4).—State ex rel. Herbert v. 
Standard Oil Co., 35 N.W.2d 437, 138 
Ohio St. 376. 


§ 15 

Ariz. The Corporation Commission 
must report annually to the legislature 
the condition of insurance companies, 
and certificates of authority of insur- 
ance companies must be renewed annu- 
ally in order that companies may con- 
tinue in business in state. Rev.Code 
1928, §§ 1776, 1783, 1785, 1797.—Bank- 
head v. Howe, 107 P.2d 198. 


§ 16 

Ariz. An insurance corporation may 
not do business in state unless a cer- 
tificate of authority is issued by the 
Corporation Commission, which must 
be Satisfied by examination before the 
certificate issues, that the corporation 
is duly qualified under statutes to do 
business in the state. Rey.Code 1928, 
§§ 1776, 1783, 1785.—Bankhead  v. 
Howe, 107 P.2d 198. 

The Corporation Commission must 
report annually to the legislature the 
condition of insurance companies, and 
certificates of authority of insurance 
companies must be renewed annually 
in order that companies may continue 
in business in state. Rev.Code 1928, 
§§ 1776, 1783, 1785, 1797.—Bankhead 
v. Howe, 107 P.2d 198. 


Pa.Com.Pi. Had there been a con- 
tract between the insurance company 
and the John G. Bingaman Agency, a 
partnership, it would have become the 
duty of the insurance company to cer- 
tify to the Insurance Commissioner the 
name of the partnership and its mem- 
bers, as its agent; a license would 
then have been granted to the partner- 
Cre ada Saban v. King, 49 Dauph. 
When a partnership enters into a 
contract as agent with an insurance 
company, it becomes the duty of such 
insurance company to certity to the 
Insurance Commissioner the partnership 
as such, in order to permit the latter 
legally to do business as an insurance 
agent.—Bingaman v. King, 49 Dauph. 


158. 
§ 17 
Ala. The proviso that no license or 
privilege tax, or other charge for the 


ay tid 


N L WwW: A 
was transformed to a mutual legal re-- 


a 


et ora 
j ‘ 


" ‘ v F ; ‘ 24 C 


1S; = re y ad ve 
privilege of doing business, shall be 
imposed by any municipal corporation 
on any fire insurance company writing 
industrial insurance, was modified by 
subsequent act relating to the Fire- 
men’s Pension and Relief Fund, and 
providing that each fire insurance com- — 
pany, whether a mutual company, “or 
otherwise’ qualified to do business un- 
der the laws of the state, and doing ot) 
business in a city, shall annually pay 
into the Wiremen’s Pension and Relief oor 
Fund a certain sum, and hence the ~ 
proviso must be held to apply to the 
excise tax and not to the amount to be 
paid into the fund. Gen.Acts 1935 ae . 
555, § 348, Schedule 160.17; Gen.Acts 
1935, p. .847.—City of Birmingham Vv. ~ 
Home Ins. Co., 198 So. 716, denying 
certiorari 198 So. 713. ites 
The proviso that no license ‘or privi 
lege tax or other charge for the priv 
lege of doing business shall be imposed 
by any municipal corporation on any 
fire insurance company writing indus 
trial insurance does not relieve indus- 
trial companies, or those. writing in- 
dustrial insurance, from the duty to 
procure a certificate and license for 
agents or representatives, or of the 
payment of the fee indicated in statute, 
or from payment to superintendent of 
insurance of the sum of two-fifths of 
one per cent. of gross premiums less — 
return premiums, for the purpose of. 
maintaining the office of State Fire — 
Marshal, as required by statute. Gen. 
Acts 1935, pp. 554, 555, § 348, Sched- 2 
ules 160.14, 160.17.—City of Birmin. 
ham v. Home Ins, Co., 198 So. 716, a 
nying certiorari 198 So. 713. fy 
; § 13 f ee) 
N.J.Ch. Under provisions of Insur- ; 
ance Law pertaining to companies or- 
ganized to insure titles and guarantee 
mortgages, the statutory deposit for the 
benefit and security of all policy hold- 
ers is for benefit of holders of guaran- — 
teed mortgages as well as holders of ~ 
title policies. N.J.S.A. 17:20-2.—In r 
Citizens Title Ins. & Mortg. Co., 15 . 
20°.575/127 N-J.Hgt (551. BR Ni ET 


3 21 Prey: 

N.Y. Where see York insurance | 
corporation was dissolved by order of 
Supreme Court of New York and Su- 
perintendent of Insurance took posses 
sion of its property for purposes 0 : 
liquidation, receivers of the corporation — 
appointed in South Carolina had the ~ 
right to conduct an ancillary receiver- 
ship to reduce to possession and to dis) 


BA Eel = 
deposit and other assets in that state 
and those receivers were in control of 
the litigation in South Carolina.—In re a 
National Surety Co., 36 N.H.2d 119, 286 
N.Y. 216, reversing In re Liquidation 
of National Surety Co., 24 N.Y.S.2d 
982, 260 App.Div. 921, appeal denie 
In re National Surety Co., 25 N,Y.S.2 
1022, 261 App.Div. 804. Rin 7 

§ 22 Res 4 
Kan. The so-called retaliatory claus- _ 
es in insurance statutes are not in fact a 
retaliatory provisions but are clauses 
based upon principles of “comity”, and © 


are designed to create substantial 

equality of burdens upon foreign and — ie 
domestic corporations. Gen.St.1935, ig 
40-253.—Dmployers Casualty Co. vy. 


Hobbs, 107 P.2d 715, 152 Kan. 815. 


§ 23 i 
D.C.Mass. The Massachusetts statute 
requiring an alien insurance corpora- 


tion to have as its resident manager 
in the United States a citizen or cor- | 
oration of the United States approved 7 
y the Commissioner of Insurance con- 


fides a broad discretion in the Com-_ 
missioner, and the District Court could — 
not by injunction override his judg- ; 
ment in refusing an English insurance 
corporation’s offer to designate as man- 
ager a proposed New York corporation. 
G.L.Mass. ec. 175, § 155.—Pearl] Assur. 
Co., Limited, of London, England, vy. 
Harrington, 38 F.Supp. 411, affirmed 

61 S.Ct. 1120, 313 U.S. 549, 85 L.Hd. 


§ 24 
C.C.A.Mich. The state ‘may regulate 
activities of foreign insurance corpora- 
tions doing business therein, but it 
cannot regulate or interfere with what 
they do outside, and state’s power in 


—-§ 24 


such regard is not increased by fact 


that insurer has complied with state 
laws in regard to doing business there. 
—MacGregor v. State Mut. Life Assur. 
Co., 119 F.2d 148. sia. ape 
N.Y.Sup. New York had jurisdiction 
to regulate a system of reciprocal fire 
insurance conducted by an Illinois cor- 
poration as attorney in fact and li- 
7 censed in New York and having num- 
' erous New York subscribers, even 
ES though the contracts of insurance were 
: Illinois contracts.—Hoopeston Canning 
‘ Co. v. Pink, 24 N.Y.S.2d 312. 
; i § 25 
N.Y.App.Div. The superintendent of 
insurance, in absence of statute author- 
izing him to fix rate of commissions to 
be paid to fire insurance brokers, had 
no authority to refuse to renew foreign 
fire insurer’s application for license to 
do business in New York on ground 
that insurer paid larger commissions to 
insurance brokers than did.members of 
voluntary association of fire insurers 
since superintendent could not accom- 
plish by indirection that which he was 
not authorized by statute to do. In- 
surance Law, § 40, subd. 7%—In re 
Northwestern Nat. Ins. Co., 28 N.Y.S. 
2d 492, 262 App.Div. 216. 
"© Where foreign fire insurance company 
- charged the same rates of premiums as 
- other companies but allowed larger 
commissions to its brokers, and _ in- 
surer was in sound financial condition, 
superi.tendent of insurance was not 
oF justified in refusing to renew license to 
do business in New York on ground 
that the interests of the people would 
— ~best be promoted by denying license 
to insurer which paid greater commis- 
sions to its brokers than did other 
insurers. Insurance Law, § 40, subd. 
> %7.—In re Northwestern Nat. Ins. Co., 
» 28 N.Y.S.2d Sale be App.Div. 216. 
238 


N.Y.App.Div. In liquidation proceed- 

ings, if the assets are sufficient to pay 
_ the creditors’ claims in full with in- 
terest, interest is allowable.—Moscow 
Fire Ins. Co. of Moscow, Russia _ v. 

Heckscher & Gottlieb, 23 N.Y.S.2d 424. 
260 App.Div. 646. bes 


a N.Y.App.Div. The mere issuance by 
a state of a license to engage in insur- 
f ance business raises no presumption 
_ that licensee is in fact doing business 
within the state, or that the state has 
power to regulate the licensee.—Hoope- 

- ston Canning Co. v. Pink, 29 N.Y.S.2d 
+300, 262 App.Div. 446, reversing 24 
MeNGYS. 2d 312. 4 

; A foreign insurer is ‘‘doing business’ 

within the state and subject to the 
_ state’s regulation only if such fereign 

insurer’s agents operating within the 

state have power to solicit or power to 
bind, or both.—Hoopeston Canning Co. 

v. Pink, 29 N.Y.S.2d 300, 262 App.Div. 
_ 446, reversing 24 N.Y.S.2d 312. 
> N.Y.Sup. Where New York sub- 
a, om scribers to a system of reciprocal fire 
«insurance recommended it to New York 
_ applicants and were consulted on the 
desirability of accepting such applica- 
tions, on the receipt and _ acceptance 
of which the attorney in fact, an Ll- 
linois corporation, sent engineers and 
inspectors from Illinois to ‘‘service 
the risk’, examine the premises in 
ease of unusual losses, etc., such ac- 
tivities constituted “doing business” in 
New York as regards the validity of 
statutory regulations therein.—Hoope- 
ne Canning Co. yv. Pink, 24 N.Y.S.2d 
312. 
The mere obtaining of a license, as 
by members of a system of reciprocal 
insurance, to do business in a state is 
not equivalent to ‘doing business” 
therein as regards the validity of statu- 
tory regulation, since the license may 
or may not be used.—Hoopeston Can- 
ning Co. v. OE hon N.Y.8.2d 312. 

3 

Cal. Where party to an agreement 
for the division of insurance commis- 
sions was not licensed as an insurance 
broker or agent either at such time or 
thereafter, he could not legally solicit 
insurance or receive commissions there- 
for and neither he nor his assignees 
could enforce such contract. §t.1935, 
p. 584, § 1714; Civ.Code, §§ 1608, 1667. 


INSURANCE 


—Fewel & Dawes v. Pratt, 109 P.24_ 


650, prior opinions 103 P.2d 209 and 
101 P.2d 94. 

An unlicensed person is not preclud- 
ed from recovering an insurance com- 
mission if he secures such license by 
the time the contract is performed al- 
though it was executed prior to the 
time he was licensed. St.1935, p. 584, 
§ 1714.—_Fewel & Dawes v. Pratt, 109 
P.2d 650, prior opinions 103 P.2d 209 
and 101 P.2d 94. 

Where contract for division of in- 
surance commissions with unlicensed 
broker was illegal, party promising to 
divide commissions was not “estopped” 
from denying validity of contract be- 
cause he accepted receipts in payment 
of part of commissions from unlicensed 
broker in name of corporation to con- 
ceal illegality of the transaction. St. 
1935, p. 584, § 1714; Civ.Code, §§ 1608, 
1667.—Fewel+»& Dawes y. Pratt, 109 
P.2d 650, prior opinions 103 P.2d 209 
and 101 P.2d 94, 


§ 38 

Ind. Where officers of an insurance 
company, incorporated in Indiana and 
not authorized to do business in West 
Virginia, procured the solicitation of 
membership in West Virginia, executed 
a death certificate for a West Virginia 
resident, and caused it to be delivered 
and the contract to be consummated 
within West Virginia, the post office 
department in delivering the contract 
was officers’ agent, and even though 
they were never personally within West 
Virginia, officers were within the terms 
of West Virginia statute making them 
personally liable on contracts made by 
or through them for or in behalf of the 
company. Code W.Va.1923, c. 34, § 53. 
—Karvalsky v. Becker, 29 N.E.2d 560. 

Where officers of an insurance com- 
pany, incorporated in Indiana and not 
authorized to do business in West Vir- 
ginia, caused business to be transacted 
within West Virginia by the issuance 
of a death certificate to a West Vir- 
ginia resident, officers were liable to 
beneficiary, not by reason of the cer- 
tificate, but by reason of the West 
Virginia statute making them personal- 
ly liable to the extent of obligations 
assumed by the company in the cer- 
tificate. Code W.Va.1923, c. 34, § 53.— 
Karvalsky v. Becker, 29 N.W.2d 560. 

An action by a beneficiary to recover 
from officers of an insurance company, 
incorporated in Indiana and not au- 
thorized to do business in West Vir- 
ginia by reason of a death certificate 
issued by officers to a West Virginia 
resident, was a civil action arising out 
of violation of West Virginia statute 
making officers personally liable to the 
extent of obligations assumed by the 
company, and was not an action on the 
insurance contract, though the terms 
of the contract were necessarily influen- 
tial in determining the amount. and 
Be yea of recovery. Code 

.Va. pee? ‘ 53.—Kar 
Becker, 29 N.B.2d S60. fe aatans 

Under West Virginia statute making 
the agent of any insurance company of 
any other state or foreign government 
which hag not been admitted to trans- 
act business in West Virginia personal- 
ly liable on all contracts made by or 
through him for or in behalf of any 
such company, the liability of an agent 
is not conditioned upon exhausting 
the remedies against the company or 
the previous bringing of an action 
against the company. Code W.Va.1923, 
c. 34, § 53.—Karvalsky v. Becker, 29 
N.H.2d 560. 


§ 43 

N.C. The gravamen of an offense 
under statute prescribing punishment 
for any person who willfully presents 
or causes to be presented a false or 
fraudulent claim for payment of a loss 
upon a contract of insurance ig the 
willfully and knowingly presenting a 
false or fraudulent claim, or false or 
fraudulent proof of claim, for payment 
of a loss upon a contract of insurance, 
C.S. § 4369, as amended by Pub.Laws 
1937, e. 248.—State vy. Stephenson, 10 
S-E.2d 819) 218) N.C 258% 

Under statute prescribing punish- 
ment for any person who willfully and 


fra 
for payment of a loss upon 
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wingly 
presented a 


false or fr. 
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of insurance, the word “willfully” 
plies committing the offense purposely 
and designedly in violation of law and 
means that defendant knew what he 
was about to do and, with such knowl- 
edge, proceeded to do act charged, 
and words “willfully and knowingly” 
mean intentionally and consciously. C. 
. § 4369, as amended by Pub.Laws 
1937, c. 248.—State v. Stephenson, 10 
S.E.2d 819, 218 N.C. 258. , 
“Willfully”, as used in count in in- 
dictment charging defendant with will- 
fully and knowingly presenting a false, 
and fraudulent claim, and false and 
fraudulent proof of such claim, for 
payment of a loss upon a contract of 
fire insurance on cured leaf tobacco, 
meant that defendant, for purpose of 
collecting insurance, intentionally made 
a false claim as to value of tobacco 
burned with knowledge and conscious 
of fact that claim was false and fraud- 
ulent. C.S. § 4369, as amended by Pub. 
Laws 1937, ¢. 248.—State v. Stephen- 


son, 10 S.H.2d 819, 218 N.C. 258. Fi 
In prosecution for willfully and 
knowingly presenting a false and 


fraudulent claim, and false and fraudu- 
lent proof of such claim, for payment 
of a loss upon a contract of fire in- 
surance on cured leaf tobacco, burden 
was on the state to offer evidence 
tending to show, or from which jury 
might reasonably infer, that claim for 
value of tobacco burned was false, and 
that defendant knew it was false, and, 
with such knowledge, proceeded to 
make claim for payment of insurance. 
C.S. § 4369, as amended by Pub.Laws 
1937, ¢c. 248.—State v. Stephenson, 10 
S.E.2d 819, 218 N.C. 258. 

Evidence held insufficient to warrant 
conviction under count in indictment 
charging defendant with willfully and 
knowingly presenting a false and 
fraudulent claim, and false and fraud- 
ulent proof of such claim, for payment 
of a loss upon a contract of fire insur- 
ance on cured leaf tobacco. CS. § 
4369, as amended by Pub.Laws 1937, 
ce. 248.—State v. Stephenson, 10 S.E.2d 
819, 218 N.C. 258. 

Ok1.Cr.App. An insured who falsely 
listed, in an inventory of personal prop- 
erty claimed to have been lost in a 
fire, two items which were not burned, 
should have been prosecuted under 
statute providing for punishment of 
persons making false claims upon a 
contract of insurance, rather than for 
an attempt to obtain money by false 
pretenses, where the extent of insured’s 
loss was such that he would have been 
entitled to full amount claimed under 
policy regardless of whether the items 
falsely listed were actually lost. 21 
OklLSt.Ann. §§ 1541, 1662.—Nemecek y. 
State, 114 P.2d 492. 


§ 44 

C.C.A.Mo. A membership certificate 
issued by a fraternal benefit society 
organized under the laws of Ohio was 
to be construed by federal court in Mis- 
souri according to the decisions of 
Ohio, but where neither the courts of: 
Ohio nor the courts of Missouri had 
construed particular provision as ap- 
plied to the particular facts, the federal 
court would exercise its own judgment 
in construction, of the provision.—Or- 
der of United Commercial Travelers of 
America y. Sevier, 121 F.2d 650. 


§ 45 

_ Me. A “mixed insurance company” 
is one that has, at least in part, the 
nature of both stock and mutual com- 
panies, and in which a certain portion 
of the profits is divided among the 
stockholders and distribution of other 
funds is made among the insured.— 
Pink v. Town Taxi Co., 21 A.2d 656. 


§ 47 

N.Y.Sup. Provision in charter of in- 
surance company and in _ proposed 
amendments of charter and by-laws 
whereby number of directors could be 
increased or decreased by amendment 
of the by-laws was violative of Insur- 
ance Law requiring number of direc- 
tors of an insurance company to be 
fixed by its charter. Insurance Law, 


se, 22 


Com.Pl. A Pennsylvania corpora- 
yn governed by Article 5 of the In- 
surance Company Law of 1921, P.L. 
682, 40 B.S. § 631 et seq., relating to 
fire and marine insurance, instituted 
proceedings in equity to enjoin the 
State Insurance Commissioner from en- 
forcing a regulation dated September 
19, 1939, providing that “All funds of 
a fire or casualty company, except sur- 
plus, must be strictly invested in ac- 
cordance with the provisions of Sec- 
tions 517 and 602 respectively. That 
is, all funds which represent capital 
stock as well as ‘reserves’ or liabilities 
must be invested in accordance there- 
with, even though the word ‘capital’ 
alone is used in such sections.” The 
plaintiffs contended that the word 
“capital” as used in Sections 517, 518, 
602 and 603 of the Act of 1921 P.L. 
682, 40 P.S. §§ 652, 653, 722, 728, 
means only the ‘‘stated capital’ or the 
‘capital stock” of such companies. The 
defendant contended that the word 
“capital” includes everything that is 
not properly designated as “surplus,” 
i. e., that it includes “stated capital” 
and “reserves.” It appeared that al- 
though the Insurance Department had, 
for many years, made examinations of 
the companies and received annual 
statements from them, the Regulation 
of September 19, 1939 was the first 
ruling of its kind. According to the 
plaintiffs, the Regulation will require 
the change of investments totalling 
$89,500,000; the defendant fixed the 
amount at $47,000,000. Held, that the 
word “capital” as used in the Sections 
517, 518, 602, and 603 means stated 
capital and does not include either re- 
serves or all of the assets of stock 
fire, marine, stock fire and marine, or 
stock casualty insurance companies 
over and above the surplus of such 
companies; the injunction must, there- 
fore, be granted.—Fire Ass’n of Phila- 
delphia v. Taggart, 49 Dauph. 386. 
Section 518, 40 P.S. § 653, provides 
that ‘not more than one-fifth of its 
‘capital’ shall be invested in a single 
mortgage.” If this means to include 
reserves, when the legislature did not 
say so,. then in the instant case the 
total capital and reserves being over 
$13,000,000 it would permit the invest- 
ment of $2,600,000 in a single mort- 
gage instead of approximately $400,000, 
being one-fifth of the stated capital. 
And in the case of the Insurance Com- 
pany of North America, the section 
would authorize approximately $9,000,- 
000 to be so invested. In view of the 
protection the legislature intended for 
the regulation of insurance companies 
and the protection of the insured, it is 
not conceivable that there was an in- 
tention to permit what might easily 
be a frozen investment and certainly 
not a readily marketable security to 
the extent of one-fifth of both the 
capital and reserves.—Fire Ass’n_ of 
Philadelphia vy. Taggart, 49 Dauph. 386. 


§ 50 

©.C.A.Kan. Where stockholder of 
life insurance company which was in 
serious financial difficulty made ar- 
rangement to secure money which was 
immediately used to increase reserve 
for outstanding policies and received 
from the company a certificate provid- 
ing that all surplus gains in excess of 
$50,000 should be paid semi-annually 
to the holder of the certificate until the 
obligation was liquidated, that certifi- 
cate was a ‘contingent liability and not 
an absolute promise to pay, and that 
in event of reinsurance reinsuring com- 
pany should be bound to pay to the 
holder of certificate savings and profits 
arising from the reinsured business, 
the provision regarding reinsurance 
had no application where the reinsur- 
ance of the business was in connection 
with transfer and conveyance of the 
assets of the life insurance company 
by judicial proceedings.—International 
Co. of St. Louis v. Sloan, 114 F.2d 326. 

Kkan. Generally, the stockholder of 
a life insurance company cannot main- 
tain an action in the district court 


questionin 
. th 
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the validity of an issue of 
stock of the company when the mat- 
ters complained of have not been pre- 
sented to or considered by the insur- 
ance commissioner. Gen.St.1935,  40- 


102, 40-108, 40-104, 40-221, 40-309.— 


Morris vy. Liberty ‘Life Ins. Co., 115 
P.2d 773, 154 Kan. 152. 

_The fact that the insurance commis- 
sioner refused to take any action to 
protect a stockholder and to prevent 
the illegal disposition of the business 
and affairs of life insurance company 
did not authorize the stockholder to 
maintain an action in the district court 
questioning the validity of the issue 
of stock where the insurance commis- 
sioner merely refused at the particular 
time and under the circumstances, to 
take charge of the matter and did not 
ultimately refuse to perform his duties 
imposed on him by law. Gen.St.1935, 
40-102, 40-103, 40-104, 40-221, 40-309. 
—Morris v. Liberty Life Ins. Co., 115 
P.2d 773, 154 Kan. 152. 

N.Y.Sup. Under by-law of insurance 
company giving to holders of record of 
one-quarter of issued and outstanding 
shares right to demand calling of a 
special meeting, record ownership, 
rather than beneficial ownership, of 
stock controls in determining whether 
a demand for calling of a special meet- 
ing is subscribed or participated in by 
requisite number of __stockholders.— 
Fierman v. Rose, 22 N.Y.S.2d 215, 175 
Mise. 102. 

That Stock Corporation Law provides 
that in certain instances beneficial own- 
ers of stock may, upon demand by 
them, require record stockholders °*to 
issue to them proxies entitling them to 
vote, furnished no justification to in- 
surance company’s officers for requir- 
ing stockholders petitioning for calling 
of a special meeting, to show affirma- 
tively that, in addition to being stock- 
holders of record, they were entitled to 
vote at the proposed meeting since in 
absence of evidence to contrary, it 
would be presumed that as stockhold- 
ers of record they had right to vote 
at meeting. Stock Corporation Law, § 
47.—Fierman y. Rose, 22 N.Y.S.2d 215. 
175 Mise. 102. 


Officers of insurance company 
“waived” point that stockholders peti- 
tioning for a special stockholders’ 


meeting had not established that they 
were entitled to vote at the proposed 
meeting by failing to include such 
point among. specific grounds upon 
which demand for the call of the meet- 
ing was refused.—Fierman y. Rose, 22 
N.Y:S.2d 215, 175 Mise. 102. 


A notice of a proposed special meet- 
ing of an insurance company improp- 
erly provided for election at that meet- 
ing of additional directors in event 
proposal to amend charter so as to 
increase number of directors was ap- 
proved, since proposed amendment was 
subject to approval of superintendent 
of insurance and, if obtained, increase 
would not be effective until a certificate 
of amendment indorsed with superin- 
tendent’s approval, had been filed in 
his office. Insurance Law, § 53(d).— 
Fierman vy. Rose, 22 N.Y.S.2d 215, 175 
Misc. 102. 


A notice of a proposed special meet- 
ing of an insurance company to in- 
erease number of directors and to elect 
such additional directors and _ refer- 
ring to the transaction of any and all 
other business that may properly come 
before the meeting or any adjourn- 
ments thereof could not fairly be con- 
strued as indicating that special meet- 
ing was to be adjourned for purpose 
of electing additional directors after 
the certificate of amendment, increasing 
number of directors, had been approved 
by superintendent of insurance and 
filed in his office. Insurance Law, § 53 
(d).—Fierman y. Rose, 22 N.Y.S.2d 215. 
175 Misc. 102. 

On application for an order directing 
officers of insurance company to call 
a special meeting for purposes. set 
forth in proposed notice, court could 
modify notice and grant the ap- 
plication, since it was a necessary pre- 
requisite of granting application, that 
officers refuse to comply with a proper 


‘demand made 
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on them.—Fierman_ v. ‘ 
Rose, 22 N.Y.S.2d 215, 175 Mise. 102. oy 


§ 51 va 

C.C.A.S.D. Any ambiguity as to 
broad scope of power of attorney, filed — 
with state insurance commissioner by 
surety company, to execute written con- 
sent of. such company as surety on re 
state highway contractor’s bonds to is 
contractor’s assignment of moneys due ne 
him under contracts to bank as security 
for loan, must be resolved against sure- — 
ty, which chose wording of power and 4 
turned instrument loose for others to 
act on.—Seaboard Surety Co. v. First 
Nat: Bank & Trust Co. in Sioux Falls, 
121 F.2d. 288. ; UT ty. 
N.Y.Sup. Where by-laws of insur- 
ance company, authorizing election of 
additional directors by stockholders, 
referred to an increase in the number 
of directors “pursuant to an amend- ~ 
ment of these by laws’, no distinction 
was intended between an increase in 
number of directors by amendment of 
the charter, and an increase in their 
number pursuant to an amendment in 
the by-laws, since quoted language was © 
merely descriptive.—Fierman y. Rose, 
22 N.Y.S.2d 215, 175 Mise: 102; 9 79 
Stockholders of an insurance compa-_ 
ny had right to fill vacancies resulting 
from an amendment of charter of in- 
surance company increasing number of 
directors, and it was only where vacan- 
cies in existing number of directo , 
resulted from death, resignation, r 
moval, or otherwise, that remaining 
directors had right to fill vacancies, 
Stock Corporation Law, § 55.—Fierman 
v. Rose, 22 N.Y.S.2d 215, 175 Mise. 102. 
66 } ‘ 


Cal.App. Where insurance company 
was an undisclosed principal with re- 
spect to the purchase of realty, it 
would not be permitted to escape lia- 
bility on ground that the contract it 
caused to be made through its agent — 
was illegal and unlawful under the | 
Insurance Code. St.1935, p. 559, § . | 
1150.—Marr vy. Postal Union Life Ins. 
Co., 105 P.2d 649. 5 

§ 67 5 Ka a 

Me. A “mixed insurance company” 
is one that has, at least in part, the ~ 
nature of both stock and mutual com- ; 
panies, and in which a certain portion 
of the profits is divided among the © 
stockholders and distribution of other Se ” 
funds is made among the insured— | © 
Pink v. Town Taxi Co., 21 A.2d 656. — ai 

Where insurance company issued no 
stock, the policyholders, its members, | 
completely owned its property, its 
members were both insured and in- 
surers, as insured, they could collect _ 
for covered losses, as insurers, they — 
were bound to contribute when the 
necessity compelled assessments, legal-— af : 
ly made, as insurers, they were re- — al 
quired to bear their proportion of nec- 
essary assessments, not because they ms at 
promised in so many words in the con- a 
tract of insurance to pay assessments, 


n 


but because they saw fit as policy- a 
holders to become members of a com- Pr. 
pany operating under the assessment kd 
plan, the company was strictly a “mu- 
tua] insurance company” as distin- 


pany” or ‘‘mixed insurance company”. — 
—Pink v. Town Taxi Co., 21 A.2d 656, 

Tex.Civ.App. Husband and wife whd © 
alleged that wife was fraudulently in- 
duced by agents of mutual insurance 
company to subscribe for stock in stock {es 
insurance company but that certificates 
of indebtedness had been delivered in 
place of the stock were not entitled to 
eancellation of the certificates of in- 
debtedness, in absence of allegation or | 
proof as to value of the certificates of 
indebtedness or that husband and wife Te 
had suffered any pecuniary loss, or that 
the insurance companies had refused to 
comply with terms of their contract 
with wife.—Larson v. Sterling Mut. Life 
Ins. Co., 1538 S.W.2d 177, error dis- 
missed. y 

70 


§ 

D.C.Ga. The charter power of New 
York mutual insurance company to is- 
sue automobile casualty policies in the 
form adopted by it depended on the 
law of the State of New York. Insur- 
ance Law N.Y. § 340 et seq., as added 


guished from a “stock insurance com- — 4 
3 
: 


§ 71 


by Laws 1916, e. 13.—Pink v. Georgia 
Stages, 35 F.Supp. ae ; 


Me. Acceptance of an application for 

- insurance in a strictly mutual insur- 

ance company makes the applicant a 

member of the company.—Pink vy. 
Town Taxi Co., 21 A.2d 656. 

‘ Mich. In a mutual insurance compa- 
ny, there is no fixed term of member- 
ship and no new contract entered into 
or new policy issued as a matter of 
course from time to time, but payment 


TaN of membership fees, assessments, and 
. - other charges merely keeps member in 
en good standing and does not effect a new 


eontract each’ year.—Toy ex rel, Ketch- 

am y. Lapeer Farmers Mut. Fire Ins, 

Ass’n, 297 N.W. 232, 297 Mich. 174. 
ss Fex.Civ.App. An insurance corpora- 
tion is not a “partnership”, though or- 
ganized on mutual principle, and holder 
of policy issued thereby is not a 
“partner” of such corporation.—Lewis 
vy. Independent School Dist. of City of 
_ Austin, 147 SUT ae error granted. 


§ 7 
©.C.A.Tex. Life policies 
mere “indemnity contracts” 
“property”? and have property values.— 
_ Griffin v. McCoach, 116 F.2d 261. 

_ Cal.App. An “insurance policy’ is 
not insurance of a specific thing with- 
out regard to ownership, but is a spe- 
» @ial agreement of indemnity with a per- 
son insuring against such loss or dam- 
age as the insured may sustain, and 
_ therefore in the absence of agreement 
_ the insurance is not a substitute for 
the property, and a policy of insurance 
does not pass with title to property.— 
_Fageol Truck & Coach Co. vy. Pacific 
“Indemnity Co., 110 P.2d 1085. 
- Cal.App. In action against directors 
of mutual fire insurer to recover dam- 
ages for failure to levy an assessment 
- to pay amount of fire loss ascertained 
by the rendering of judgment in an ac- 
tion on fire policies in May, 1936, evi- 
dence supported finding that insurer 
ceased to do business in 1934, and that 
_ there was no policy in force after 
January 1, 1935. St.1935, pp. 626, 627, 
~ +§§ 7010, 7011, 7018.—Jones v. Benson, 
ped 4, P20) 631, 
Directors of a mutual fire insurer 
were not liable for damages for wil- 
fully failing to levy an assessment after 
amount of fire loss was ascertained by 
_ the rendering of a judgment for plain- 


are not 
but are 


St.1935, 
7018.— 

631, 

4 Where mutual fire insurer rejected 
_ liability for plaintiffs’ fire loss, and 
amount of loss sustained was not as- 

-certained until after trial of action on 

-_. fire policies, which resulted in judg- 
~~ ment on May 10, 1936, liability of in- 

-surer’s directors to pay a penalty for 

_ failure to levy an assessment to pay 
loss did not “accrue” until amount of 

loss was ascertained by the rendering 

- of the judgment. St.1935, pp. 626, 627, 

__-§§ 7010, 7011, 7018.—Jones v. Benson, 
mee 114 Ps2a 631, 

_  Ga.App. The payment of amount 
named in face of life policy, in event 
of death of insured within its terms, 
is prime purpose of the policy. Code 
1933, 56-901.—Matthews vy. Gulf Life 
Ins. Co., 12 S.E.2d 202. 


_ Iowa. The object of “life insurance” 
is to provide a fund for the benefit of 
the estate or the heirs or beneficiaries 
of insured after insured’s death, where- 
as the purpose of “disability insurance” 
is to protect against, not a loss of life, 
but a loss of earning capacity, and it 
is intended to protect insured himself.— 
nz Levitt vy. New York Life Ins. Co., 297 
; N.W. 888, 230 Iowa 456. 
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Neb. Petition by holders of partici- 
9; pating policies in stock life insurance 
company issuing both participating and 
nonparticipating insurance, alleging 
that defendant directors and officers 
failed to keep separate accounts of 
participating and nonparticipating in- 
surance and transferred money from 
participating business to nonparticipat- 
ing business with intention of de- 


yr 
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-frauding’ policyholders and praying 


that company be required to submit re- 
port of its participating and nonpar- 
ticipating business and that surplus 
be ordered paid out to participating 
policyholders, stated cause of action. 
Comp.St.1929, § 44-203.—Clark v. Lin- 
aoe Liberty Life Ins. Co., 296 N.W. 

District court had jurisdiction of ac- 
tion by holders of participating poli- 
cies issued by stock life insurance com- 
pany issuing both participating and 
nonparticipating insurance to require 
company to submit reports of partici- 
pating and nonparticipating business 
and to pay surplus from participating 
business to participating policyholders. 
—Clark v. Lincoln Liberty Life Ins. 
Co., 296 N.W. 449. 

Neb. Policyholders of a mutual life 
insurance company could maintain suit 
in equity in district court to require 
officers and directors of company to ac- 
count for allegedly misappropriated in- 
surance funds in which policyholders 
had an interest, and to recover judg- 
ment therefor in favor of company, 
where the insurance company and in- 
surance department failed to institute 
or maintain such a_ suit.—Pathfinder 
et Ins. Co. y. Livingston, 299 N.W. 

The jurisdiction, conferred by Con- 
stitution upon district court in equity 
to require officers of mutual life insur- 
ance company to account for insur- 
ance, funds allegedly misappropriated 
by them and in which policyholders 
had an interest, and to render judg- 
ment against such officers therefor, was 
not taken away by the insurance code 
or by any other legislative enactments 
nor conferred on any other tribunal.— 
Pathfinder Life Ins. Co, v. Livingston, 
299 NW. 537. 

Ohio App. ‘Industrial insurance con- 
tracts” are usually for small amounts 
and are not made with the same for- 
malities and investigations that attend 
applications for the issuance of other 
life insurance policies.—Baranowicz Vv. 
Metropolitan Life Ins. Co., 34 N.H.2d 
987, 66 Ohio App. 444. 

§ 78 

Minn. If one insured under an acci- 
dent policy providing indemnities for 
loss caused by injury sustained solely 
through external, violent, and acci- 
dental means attempted in an ordinary 
and accustomed way to perform a par- 
ticular act and there were no facts 
from which it could be legally found 
that anything unforeseen or unexpected 
occurred to require of the insured unin- 
tentional or involuntary physical exer- 
tion, his death cannot be considered as 
resulting from ‘accidental means’.— 
Gidlund vy. Benefit Ass’n of Ry. Em- 
ployees, 297 N.W. 710. 

Generally death does not result from 
“accidental means” within meaning of 
accident policy providing indemnities 
for loss caused by injury sustained 
solely through external, violent, and 
“accidental means’’, where the death is 
the result of the insured’s voluntary 
act unaccompanied by anything entirely 
unusual, unexpected, or unforeseen ex- 
cept the death.—Gidlund y. Benefit 
Ass’n of Ry. Employees, 297 N.W. 710. 

In order to constitute “accidental 
means”, within meaning of accident 
policy providing indemnities for loss 
caused by injury sustained 
through external, violent, and 
dental means”, there must enter into 
the chain of events leading up to the 
injury something unforeseen, unexpect- 
ed, or unusual which produced the re- 
sult.—Gidlund vy. Benefit Ass’n of Ry. 
Employees, 297 N.W. 710. 


Where insured’s death occurred from 
overexertion in cranking an automobile, 
and there was no slipping, falling or 
other unexpected, unusual, or unfore- 
seen occurrence in chain of events lead- 
iug up to insured’s death. there could 
be no recovery for his death under ac- 


cident policy insuring against loss 
caused by injury sustained — solely 
through “external, violent, and acci- 
dental means’.—Gidlund vy. Benefit 


Ass’n of Ry. Employees, 297 N.W. 710. 
Mo.App. Where insured voluntarily 


Cnet ee 


‘~ 2 Fz 2 
and culpably provokes and eng 
altercation with another under suc 
circumstances as to charge him wit 
reasonable anticipation that his ag- 


gression will be met by such forceful — 


resistance as to put him in danger of 
death or great bodily harm, his death 
at such other person’s hands in re-~- 
sisting his aggression must be regard- 
ed as natural and probable consequence 
of his own willful and deliberate ex- 
posure to such risk and danger and 
not as sustained by ‘‘accident or acci- 
dental means” within accident insur- 
ance policy.—Podesta yv. Metropolitan 
Life Ins. Co., 150 8.W.2d 596. ‘ 

The death of insured, shot by his 
wife during struggle for possession of 
revolver in course and as result of her 
forcible resistance to his aggression, 
was not by ‘aecidental means” within 
employees’ group accidental death in- 
surance policy, though she did not in- 
tend to shoot insured, but accidentally 
discharged revolver, as policy provi- 
sion insuring against results of ‘‘bodily 
injury sustained by accidental means’ 
applied to insured’s acts and conduct, 
not acts, conduct or intention of one 


inflicting fatal injury.—Podesta  v. 
Metropolitan Life Ins. Co., 150 S.W. 
2d 596. 

An _ ingsured’s death may be acci- 


dentally sustained within accident in- 
surance policy, though intentionally 
inflicted by his adversary in fight, or 
it may not be accidental, though per- 
son responsible therefor had no actual 
intention to kill insured, depending on 
facts of particular case and coverage 
of policy.—Podesta v. Metropolitan Life 
Ins. Co., 150 S.W.2d 596. 

An insurer’s liability under accident 
insurance policy in case of insured’s 
injury or death as result of fight with 
another depends on whether injury or 
death was natural and probable con- 
sequence of insured’s. aggression or 
other intentional’ misconduct, and what 
is natural and probable consequence 
thereof depends on character of ag- 
gression and circumstances attending 
it—Podesta v. Metropolitan Life Ins. 
Co., 150 S.W.2d 596. 


An unarmed insured, who is ag- 
gressor in fight, unaccompanied by 
words or actions calculated to lead ad- 
versary to believe his life is in danger, 
voluntarily assumes ordinary risks of 
fight, but not risk of death, so as not 
to preclude recovery of death benefits 
under accident insurance policy, ‘in 
absence of special facts and cireum- 
stances charging insured with reason- 
able apprehension of great bodily harm 
and danger to himself from degree of 
resistance he may expect to meet, but 
insured’s death at hands of person 
assaulted by insured with deadly 
weapon. thereby inviting resistance 
commensurate with character of as- 
sault, is not usually treated as “acci- 
dental death’ within such policy, but 
rather as natural and probable conse- 
quence of insured’s own act in volun- 
tarily taking chance of being killed.— 
Podesta_v. Metropolitan Life Ins. Co., 
150 S.W.2d 596. 


Where insured voluntarily commenced — 


and perpetrated brutal assault on his 
wife with razor, announced his inten- 
tion to kill her, would likely have 
done so had she not gone to dresser 
for revolver, which insured knew was 
there, and continued to press assault 
thereafter until he was fatally shot by 
her during struggle for possession of 
revolver, his death was natural and 
probable consequence of his own act 
in voluntarily assaulting wife with 
deadly weapon, not result of “bodily 
injury sustained by accidental means” 
within employees’ group accident in- 
surance policy, so as to bar recovery 
thereon by wife as  beneficiary.—Po- 


desta v. Metropolitan Life Ing. Co., 
150 S.W.2d 596. 
N.Y¥.Sup. Under policy insuring 


against death resulting directly and in- 
dependently of all other causes from 
bodily injury effected solely through 
“external, violent and accidental 
“means”, insurer was liable for death of 
insured suffering from chronic alco- 
holism prior to confinement in hospital, 
and fracturing his skull on first 
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Georgia 


‘Life Ins. Co., 296 N.W. 449 


e. ra Massachusetts Mut. 


fife Ins. Co., 29 N.Y.S.2d 33. 


oe § 79 
Me. It is not necessary to have in 


written contract of insurance in a mu- 
insurance company an express 
promise to pay an assessment.—Pink v. 
Town Taxi Co., 21 A.2d 656. 

Where under by-laws of automobile 
mutual] indemnity company it was pro- 
vided that every member should be lia- 
ble to pay and should pay the pro- 
portionate part of any assessment, 


-eompany had no right to issue a non- 


assessable policy.—Pink y. Town Taxi 
Co., 21 A.2d 656. 


§ 80 j 

D.C.Ga. The power of New York 
mutual casualty insurance company to 
make a valid nonassessable contract in 
is not limited by fact that 
such contract may be forbidden by the 
law of New York, unless there is some 
provision in its charter or in the gen- 
eral corporation laws of New York so 
limiting its power. Insurance Law 

-Y. § 340 et seq., as added by Laws 
1916, ¢. 13; § 346, as amended by 
Laws 1923, c. 811, § 7.—Pink v. Geor- 
gia Stages, 35 F.Supp. 437. 

If nonassessable automobile policy is- 
sued in Georgia was within general 
scope of business ‘authorized by charter 
ef New York mutual casualty insurance 


company, policy was not ‘ultra vires’’ 


in sense that it was altogether void, 
though company may_have_ violated 
some statutory provision. Insurance 
Law N.Y. § 340 et seq., as added by 
Laws 1916, c. 13; § 346, as amended 
by Gaws 1923, ¢, 3811, 7.—Pink y. 
Georgia Stages, 35 F.Supp. 437. : 
Where statute under which New York 
mutual casualty insuranee company was 
organized authorized business of auto- 
mobile insurance and provided for as- 
sessment of members, but required 
that company in its policies fix the 
eontingent liability, a cash premium 
nonassessable policy issued in Georgia 
without reference to any contingent 
liability was not void unless prohibited 
by local law. Insurance Law N.Y. § 


340 et seq., as added by Laws 1916, c. 


13; § 346, as amended by Laws 1923, 
ec. 811, § 7.—Pink v. Georgia Stages, 35 
F.Supp. 437, 

Tex.Civ.App. Mutual insurance com- 
panies may issue fire insurance poli- 
cies for cash only, without contingent 
liability attaching to policyholders, un- 
less prohibited’ by statute—Lewis v. 
Independent School Dist. of City of 
Austin, 147 S.W.2d 298, error granted. 


§ 82 
Neb. The assets of mutual insur- 
ance companies are “trust funds’’.— 
Clark v. Lincoln Liberty Life Ins. Co., 
296 N.W. 449. 


84 

C.C.A.Mo. That insured under fire 
policy did not require use of entire 
structure covered by policy and leased 
part of one section of structure to a 
third party did not relieve insurer of 
Hability on policy, where description 
in policy aptly read upon structure as 
a whole.—University City v. Home Fire 
& Marine Ins. Co., 114 F.2d 288. 

An insurance company cannot claim 
ambiguity in policy, solely because of 
an irregularity of design or contour of 
building, upon undisputed facts show- 
ing an integral structure described in 
policy as a “building.’’—University City 
vy. Home Fire & Marine Ins. Co., 114 F. 
2d 288. 4 

Neb. Surplus of a mutual life in- 
surance company belongs to its mem- 
bers and a minority member may sue 
on behalf of himself and all others 
similarly situated for a misapplica- 
tion thereof.—Clark v. Lincoln Liberty 


Neb. Where board of directors of 
mutual legal reserve life insurance 
company is vested with power, either 
generally or by specific provision, to 
determine the time, amount or method 
of distribution of surplus to _ policy- 
holders entitled thereto, the court will 


not ordinarily interfere, in absence of 


showing of fraud, or bad faith, or a 
clear transgression of a legislative 
mandate.—Royal Highlanders v. Wise- 
man, 299 N.W. 459. : 
Where evidence established that 
board of directors of mutual legal re- 
serve life insurance company, in limit- 
ing distribution of surplus funds to 
$810,724.95, did not violate any provi- 
sions of statutes applicable to such 
subject, did not exceed its statutory 
power and was in all respects carrying 
out its contracts in good faith, and was 
not transacting business fraudulently, 
order of state department of insurance 
directing an additiona) distribution of 
$514,885.90 to policyholders was im- 


proper. Comp.St.1929, §§ 44-1116, 44- 
1201 et seqg.—Royal Highlanders vy. 
Wiseman, 299 N.W. 459 


Neb. The right of policyholders to 
participate in distribution of surplus 
of mutual legal reserve life insurance 
company depended entirely upon con- 
tract between policyholder and com- 
pany, and where it appeared that 
board of directors of company was 
elothed with power to determine: time, 
amount and method of distribution of 
surplus to participating policyholders, 
the courts would not interfere, in ab- 
sence of fraud, gross negligence or vio- 
lation of statutory restraint.—Brown v. 
Royal Highlanders, 299 N.W. 467. 

Where accretions to a fund of mutual 
legal reserve life insurance company 
were derived from suspensions and 
lapsed or surrendered policies, and: con- 
tract of parties provided that such ac- 
eretions should be transferred to gen- 
eral fund to be used for best interests 
of the company and general expenses 
of operation, the provisions of the con- 
tract would control, and such accre- 
tions could not be treated as accumu- 
lated surplus of any other fund.— 
rents v. Royal Highlanders, 299 N.W. 

Where fraterna] insurance society 
was transformed into mutual legal re- 
serve life insurance company pursuant 
to statute, after approval of amended 
articles of incorporation by board of 
directors of company and state depart- 
ment of insurance, and their subse- 
quent adoption by policyholders of 
company, board of directors alone, in 
absence of fraud, gross negligence or 
a violation of statutory restraints, 
could, in exercise of its judgment, di- 
rect distribution of divisible surplus in 
accordance with participating provi- 
sions of the contract of insurance. 
Comp.St.Supp.1939, § 44-415—Brown 
v. Royal Highlanders, 299 N.W. 467. 

N.Y.City Ct. Cancellation of a work- 
men’s compensation and employers’ lia- 
bility policy issued by mutual insur- 
ance company for nonpayment of ad- 
vance premium did not work a “for- 
feiture” of insured’s right to partici- 
pate in company’s dividends under 
company’s by-law provision depriving 
members of participation in cases where 
policies were canceled for nonpayment 
of “premium” since by-law did not cov- 
er an advance premium.—Garofano 
Const. Co. v. Lumber Mut, Casualty Ins. 
Co. of New York, 26 N.Y.S.2d 780, 176 
Mise. 159. 

Where workmen’s compensation and 
employers’ liability policy issued by 
mutual insurance company was canceled 
for nonpayment of advance premium, 
and cancellation did not otherwise work 
a forfeiture of insured’s right to par- 
ticipate in company’s dividends under 
company’s by-laws, company could not 
avoid liability for insured’s share of 
dividends on ground that policy could 
have been canceled for nonpayment ‘of 
earned premiums, notwithstanding that 
company’s failure to demand a larger 
sum as earned premiums might have 
been due to insured’s failure to keep 
proper books respecting its pay roll ex- 
penditures.—Garofano Const. Co. Vv. 
Lumber Mut. Casualty Ins. Co. of New 
York, 26 N.Y.S.2d 780; 176 Misc. 159. 

Wvidence warranted finding that un- 
der applicable provisions of mutual 
insurance company’s by-laws plaintiff, 
to which company had issued a work- 
men’s compensation and employers’ lia- 
bility policy, was entitled to a propor- 


x em % oe A 
tionate equitable participation in com- 
any’s surplus funds to extent of dis- _ 
ribution authorized by directors and 
approved by superintendent of insur- 
ance, and received by other members — cf 
of company, notwithstanding attempted 
cancellation of policy on ground of | ves 
plaintiff's failure to pay an advance © c% 
premium thereon.—Garofano Const. Co. a 
v. Lumber Mut. Casualty Ins. Co. of ay 


Bee York, 26 N.Y.S.2d 780, 176 Mise. : 
The declaration of a dividend payable __ 
to members of a mutual insurance com- 


pany is tantamount to an adjustment of teas 


premium rates to conform to earnings 
and reserve funds of company.—Garo- 
fano Const. Co. v. Lumber Mut. Casualty — 
Ins. Co. of New York, 26 N.Y.S.2d 780, © 

176 Mise. 159. Cut 
“Premium”, as used in provision of _ 
mutual insurance company’s by-law — 
depriving members of participation in 
company’s surplus funds in cases where | 
policies were cancelled for nonpayment 
of “premium”, meant earned premium, 
—Garofano Const. Co, v. Lumber Mut. 
Casualty Ins. Co. of New York, 26 N.Y. 
S.2d 780, 176 Misc. 159. Huy 
§ 86 ; ! 

C.C.A.Cal. Construing a contract b 
tween insurance commissioner and com- 
pany assuming the liabilities of insoly- 
ent insurer against the assuming com- 
pany, as if it were a policy issued to 
insured, was error since rule of inter- 

preting ambiguities against insurer was 
inapplicable-—General American Life 
Ins. Co. v. Stephens, 121, F.2d 2178) 5 
A contract between insurance com- 
missioner and company assuming lia- — 
bilities of insolvent company, proyid- 
ing for lien of 50 per cent. of the ter- 
minal reserve on each policy, should be 
interpreted under ordinary rules of ‘Avera 
construction in determining whether 
such lien should extend to “cash cou- — 
pons” issued under premium reduction — 


& 


: 


policy, Aisa ' 
mony and admissibility of evidence af- 
fecting such ‘construction should not be 
eontrolled by any rule of inter pretaay 
adverse to insurer.—General American 
Life Ins. Co. v. Stephens, 121 F.2d 218. 
Under agreement between insurance © 
commissioner and company assuming 
liabilities of insolvent insurer, provid-_ 
ing for lien of 50 per cent. on terminal 
reserve as “established in the accounts 
ot the old company,” court erred in ex- — 
eluding document and testimony show- 


ey. 


x et yi 
ay a 


to insurer, and that individual policy — 
eards showed no reserve at all.—Gen- 
eral American Life Ins. Co. v. Stephens, — 
121 F.2d 218. ; aa 
Where agreement between insurance ~~ 
commissioner and company assuming 
obligations of insolvent insurer pro- | 
vided for lien of 50 per cent. of the 
“terminal reserve on each policy’ as es- 
tablished in the accounts of the old A 
company, court erred in construing the 
quoted phrase, notwithstanding con- | 
flict in expert testimony on its cus- — 
tomary interpretation, as meaning that 
any reserve for coupons was outside -— 
the terminal reserve phrase.—General we 
American Life Ins. Co. vy. Stephens, if 
121 F.2d 218. : 
In agreement between insurance com- — 
missioner and company assuming obli- 
gations of insolvent insurer providing 
for lien of 50 per cent. on the ‘“‘ter- 
minal reserve on each policy” as estab- 
lished by accounts of the old company, 
the quoted phrase included any amount 
for coupon liability arising under pre- 
mium reduction agreement which was 
shown to have been established by com- 
putation on the company’s accounts as r 
a reserve for that purpose.—General 
American Life Ins. Co. vy. Stephens, 121 
F.2d 218. 
IU. Plaintiff life insurer was not 
precluded from assenting to a reinsur- 
ance agreement between defendant re- 
insurer and the receiver of plaintiff's 


-.) ty 


| - § 86 


- insolvent reinsurer, even though a new 
reinsurance treaty entered into by 


. plaintiff with another company between 
dates of receivership and reinsurance 
agreement was outstanding, where the 


} life policy which was the subject 
in matter of the initial treaty between 
had been re- 


plaintiff and -insolvent ; 
vived by decree entered in receciver- 
ship proceeding approving reinsurance 
agreement proposal, and thereafter de- 
fendant by the agreement assumed in- 
solvent’s obligations under it.—Pioneer 

Life Ins. Co. v. Alliance Life Ins. Co., 
30 N.H.2d 66, 374 Ill. 576, reversing 
25 N.B.2d 831, 304 Ill.App. 13. 

Ill, Where a receiver was appointed 
and _a decree for liquidation was en- 
' tered against life insurance company 

and receiver thereafter entered into a 

so-called “reinsurance contract” with 

another company which assumed lia- 
_ bility of liquidated company on out- 

standing life policies of consenting 
holders in consideration of nearly all 
the assets of liquidated company, but 
did not assume liability to agents and 
contract was not strictly a reinsurance 
contract because policyholder was not 
a party thereto and could not bring suit 
directly against reinsuring company, 
eontract did not constitute a continua- 
tion of the business of liquidated com- 
pany, but was an entirely new contract 
and did not render company liable on 
-. igency contracts of liquidated com- 

— Jany. Smith-Hurd Stats.1933, c. 73, § 
495 et seq.—People ex rel. Palmer vy. 
_ Peoria Life Ins. Co., 34 N.H.2d 829, 

376 Ill. 517, affirming 25 N.H.2d 525, 
303 IllL.App. 430. 

: Mo. Where insurance agency con- 
tract appointing plaintiff as general 
agent and manager for insurance com- 
pany provided that contract could be 
terminated by either party upon giv- 
ing written notice to the other, and an 
amendment was added providing that 
contract would not be canceled or 
_ «modified except by mutual agreement, 
or unless state insurance department 
_. required modification or cancellation, 
and company, after being adjudged 
- insolvent, entered into reinsurance 
agreement with a second company 
- which assumed contractual obligations 


Where insurance agency contract ap- 
pointing plaintiff as general agent and 
manager for insurance company was 
_terminable at will of either party, ter- 
mination of contract by company’s re- 
ceivership and orders of court there- 
under did not render either the com- 
_ pany or a second company, which as- 
sumed insolvent company’s contractual 
obligations except contracts with its 
_ agents or supervisors which were sub- 
ject to cancellation by their terms, 
liable to plaintiff for breach of contract. 
—Paisley yv. Lucas, 143 S.W.2d 262. 

Where reinsurance agreement be- 
tween insolvent insurance company, 
which had appointed plaintiff as gen- 
eral agent and manager prior to insol- 
vency, and second. company, provided 
that insolvent company sold and as- 
Signed its assets to second company, 
and insolvent company had made over- 
-_ payments of commissions to plaintiff, 
assignment in reinsurance agreement 
was sufficient to pass to second com- 
pany ownership of claim for overpay- 
ments and authority to charge plaintiff 
with overpayments.—Paisley y. Lucas, 
143 S.W.2d 262. 

Where reinsurance agreement be- 
tween insolvent insurance company, 
which had appointed plaintiff as gen- 
eral agent and manager prior to insol- 
vency, and second company, provided 
that insolvent company sold and as- 
signed its assets to second company, 
> which did not assume plaintiff’s agency 

contract, and insolvent company had 

, made overpayments of commissions to 


“, plaintiff, second company could charge 
4 overpayments against additional accru- 
als of renewal commissions or bonuses 


to plaintiff on business written prior 
to assumption contract, and superin- 


pre ie ot *) 


tendent of. state insurance department, 
which had taken over second company, 
could recover excess of overpayments 
from plaintiff—Paisley y. Lucas, 143 
S.W.2d 262. cae 

N.J.Ch. Under the statute authoriz- 
ing corporations to merge and con- 
solidate, but providing that no railroad 
company, insurance company, banking 
companies, savings banks, or other 
corporation intended to derive profit 
from the loan and use of money, turn- 
pike company, or canal company, shall 
be authorized under the statute to 
merge, the corporations denied the right 
to merge comprise those corporations 
which are incorporated under special 
acts. N.J.S.A. 14:12-1.—Personal Cred- 
it Plan v. Kling, 20 A.2d 704, 130 N.J. 
Hq. 41. 
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§ 
After date of commence- 


C.C.A.Iowa. 
ment of insolvency proceedings by 
Michigan Commissioner of Insurance 


against Michigan insurance company, 
the Commissioner of Insurance was the 
statutory successor of the company by 
virtue of Michigan laws and orders of 
Michigan court, and as such had title 
to all of its assets wherever situated. 
Comp.Laws Mich.1929, § 12266.—Ameri- 
can United Life Ins: Co. v. Fischer, 117 
E.2d 811. 


Where securities deposited by Iowa 
life insurance company with Iowa Com- 
missioner of Insurance were left yon de- 
posit under agreements by Michigan 
insurer reinsuring the Iowa company’s 
policies, lowa Commissioner of Insur- 
ance had actual physical custody of 
the securities but no title or propri- 
etary interest, but merely a contractual 
interest for benefit of holders of poli- 
cies originating in the Iowa company, 
with respect to which he was a custo- 
dian, bailee, or pledgee, depending upon 
function which he was required to per- 
form under reinsurance agreements, 
and hence Michigan court acquired ju- 
risdiction of such securities in insol- 
vency proceedings against the Michigan 
company. Code Iowa 1935, § 8663; 
Comp.Laws Mich.1929, § 12266.—Ameri- 
can United Life Ins. Co. v. Fischer, 117 
F.2d 811, 


D.C.Ga. Where automobile casualty 
policy was issued in Georgia by New 
York mutual insurance company, but 
insured was not a party to proceedings 
in New York court for liquidation of 
company, insured was not bound by 
those proceedings. Insurance Law N.Y. 
§ 408, as added by Laws 1932, ec. 191% 
§ 422, as added by Laws 1932, 1c, 191. 
Got v. Georgia Stages, 35 F.Supp. 

Cal. The statute providing that in- 
surance commissioner, when appointed 
conservator of insurance company, may 
remove company’s principal office to 
San Francisco or Los Angeles, where- 
upon court in which proceeding was 
begun “shall” on conservator’s appli- 
cation order a transfer of the proceed- 
ing to the city chosen, is “mandatory”. 
St.1935, p. 497, § 16; p. 547, § 1040; 
$t.1937, p. 2563, § 1011.—Caminetti y. 
Superior Court in and for City and 
County of San Francisco, 108 P.2d oad 
16 Cal.2d 838, followed in 108 P.2d 
919, 16 Cal.2d 852 and Caminetti vy. 
Superior Court in and for Orange Coun- 
ty, 108 P.2d 919, 16 Cal.2a 853, 

A “conservatorship proceeding” con- 
templates, not the liquidation of the 
insurance company involved, but a 
conservation of company’s assets and 
business over the period of stress by 
commissioner of insurance, who there- 
after yields control to regular officers 
of company. St.1985, p. 541, § 1012; 
St.1937, p. 2563, § 1011.—Caminetti v. 
Superior Court in and for City and 
County of San Francisco, 108 P.2d 
911, 16 Cal.2d 838, followed in 108 P.2d 
919, 16 Cal.2d 852 and Caminetti vy. 
Superior Court in and for Orange Coun- 
ty, 108 P.2d 919, 16 Cal,2d 853, 

_ The chief purpose of statute provid- 
ing that, at any time after an order 
of conservatorship is made, insurance 
commissioner May remove principal of- 
fice of insurance corporation involved 
to San Francisco or Los Angeles, is 
convenience of commissioner, who, as 
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such, maintains an offic ind staff. 
both’ cities. St.1935, p. 547, § 104 
Caminetti vy. Superior Court in and 


City and County of San Francisco, 108 


P.2d 911, 16 Cal.2d 838, followed in 108 
P.2d 919, 16 Cal.2d 852 and Caminetti 
v. Superior Court in and for Orange 
County, 108 P.2d 919, 16 Cal.2d 853. 

Under statute providing that, after 
insurance commissioner is appointed 
conservator of insurance company, he 
may ‘remove’ company’s principal of- 
fice to San Francisco or Los Angeles, 
the removal of principal office lies in 
discretion of conservator, and any of- 
ficial act or statement, indicative of 
such removal, is adequate; the word 
“remove” not requiring removal of all 
physical property, equipment, books, 
records, and business activities of com- 
pany, there being a clear distinction 
between terms “principal office’ and 
‘Drincipal place of business’’.—Cami- 
netti v. Superior Court in and for City 
and County of San Francisco, 108 P.2d 
911, 16 Cal.2d 838, followed in 108 P.2d 
919, 16 Cal.2d 852 and Caminetti v. 
Superior Court in and for Orange Coun- 
ty, 108 P.2d 919, 16 Cal.2d 853. 


Where insurance commissioner, after 
being appointed conservator of insur- 
ance company, , removed company’s 
minute books to Los Angeles under a 
prior written declaration of removal, 
there was a sufficient showing of “re- 
moval’ of company’s principal office, 
within statute authorizing such re- 
moval in conservatorship proceedings. 
St1936,o pe 547, 2$ "104057 St. Losi, Maps 
2563, § 1011.—Caminetti v. Superior 
Court in and for City and County of 
San Francisco, 108 P.2d 911, 16 Cal.2d 
838, followed in 108 P.2d 919, 16 Cal. 
2d 852 and Caminetti v. Superior Court 
in and for, Orange County, 108 P.2d 
919, 16 Cal.2a 853. é 

The phrase ‘‘said court” in statute 
providing that order vesting title of 
insurance company’s property and rec- 
ords in insurance commissioner, as 
conservator, shall continue in force un- 
til, after a full hearing, it appears to 
“said court” that ground for the or- 
der does not exist, refers to court in 
which conservatorship proceeding was 
commenced only when there is no re- 
moval of proceeding to San Francisco 
or Los Angeles under another section, 
and, in case of a transfer of such pro- 
ceeding, term applies to court of trans- 
fer. St.1935, p. 541, § 1012; p. 547, § 


- 1040.—Caminetti v. Superior Court in 


and for City and County of San Fran- 
cisco, 108 P.2d 911, 16 Cal.2d 838, fol- 
lowed in 108 P.2a 919, 16 Cal.2d 852 
and Caminetti v. Superior Court in and 
for Orange County, 108 P.2d 919, 16 
Cal.2d 853. 

Under statute authorizing insurance 
commissioner, aS conservator of in- 
surance company, to remove conserva- 
torship proceeding to San Francisco or 
Los Angeles, the proceeding may he 
removed to either city, and fact that 
company’s principal office igs in San 
Francisco does not preclude removal to 
Los Angeles. S§t.1935, p. 547, § 1040; 
St.1937, p. 2563, § 1011.—Caminetti vy. 
Superior Court in and for City and 
County of San Francisco, 108 P.2d 911, 
16 Cal.2d 838, followed in 108 P.2d 919, 
16 Cal.2d 852 and Caminetti v. Superior 
Court. in and for Orange County, 108 
P.2d 919, 16 Cal.2a 858. 

cal. Where insurance commissioner, 
after being appointed conservator of in- 
surance Company, removed the general 
journal and ledger of company from 
Santa Barbara county to.Los Angeles, 
there was a sufficient showing of re- 
moval of company’s principal office to 
Los Angeles to require Superior Court 
of Santa Barbara to transfer conserva- 
torship proceedings to Los Angeles, 
notwithstanding commissioner did not 
execute a prior written declaration of 
removal of principal office. St.1935, p. 
547, § 1040; St.1937, p. 2563, § 1017,— 
Caminetti v. Superior Court in and for 
Santa Barbara County, 108 P.2d 918. 
16 Cal.2d 850. 


Cal.App. A liquidation proceeding 
against delinquent insurance corpora- 
tion is instituted by the state insur- 
ance commissioner as an officer of the 


of 
yu rest. 
39; St.1935, pp. 
1—Anderson v. 
Ins. Co., 106 P.2d 


* . . ay ’ 

_ The equitable powers of the superior 
court are not limited either by the 
former statute providing for liquida- 
tion proceedings against delinquent in- 
surance corporations or the provisions 


of the Insurance Code which sup- 
planted such statute, Gen.Laws 1931, 
Act 387389; St.1935, pp. 540-552, §§ 
1010-1061; pp. 497, 552, §§ 4, 1057, 


 1058.—Anderson v. Great Republic Life 

f Ins. Cos 106- P:2d =75: 

4 A proceeding instituted by the state 
insurance commissioner for conserva- 
torship over a delinquent insurance 
company is a special proceeding of a 
statutory nature, and the jurisdiction 
of the court is limited by the provi- 
sions of the statute governing the pro- 
ceeding. St.1935, pp. 540-552, §§ 1010- 
1061.—Anderson y. Great Republic 
‘Life Ins. Co., 106 P.2d 75. 

; In statutory proceeding by state in- 

a surance commissioner for conservator- 

: ship over a delinquent insurance com- 
pany, the duties of the commissioner 
as conservator are in the nature of 

{ those of a “receiver” or ‘trustee’ and 

the cammissioner is a receiver of the 

assets of the delinquent company with 
the powers and duties of a receiver and 
is subject to the jurisdiction of the 
court to the same extent generally as 
are all receivers of corporations. Gen. 

Laws 1931, Act 3739, §§ 6, 10; St.1935, 

pp. 497, 552, §§ 4, 1057, 1058.—Ander- 


; son v. eat Republic Life Ins. Co., 
106 P.2d 75. 
, In proceeding for conservatorship 


over a delinquent insurance company, 
4 the allowance of fees to attorney who 
i: represented the company during the 

proceeding was not a matter of abso- 
jute right, but rested, as in corporate 
receiverships generally, in the sound 
discretion of the court in which the 
proceeding was pending, and such 
court had no power to grant leave to, 
and attorney could not, maintain sep- 
arate suit against company and con- 
servator to recover fees as a matter of 


: law. St.1935, pp. 540-552, §§ 1010- 
& 1061.—Anderson v. Great Republic 
q Life Ins. Co., 106 P.2d 75. 

; In proceeding for conservatorship 


‘over a delinquent insurance company, 
wherein attorney who represented com- 
pany during the proceeding sought at- 
torney’s fees, the proper proceeding 
_ would have been for court in which 
proceeding was pending to consider 
attorney’s application for fees and to 
pass upon the application in the exer- 
cise of its sound discretion and, if the 
application were denied and it ap- 
peared that court abused its discretion, 
for attorney then to have recourse to 
an appeal from the order denying the 
fees. St.1935, pp. 540-552, §§ 1010- 
1061.—Anderson vy. Great Republic Life 
Ins. Co:,.106 P.2d 75. 

In proceeding for conservatorship 
over a delinquent insurance company, 
an arbitrary denial to the company of 
the use for payment of attorney’s fees 
of any portion of company’s funds in 
hands of the conservator, with the re- 
sult that company could not contract 
for services of an attorney, would be 


therefore company could employ at- 
torney, notwithstanding the proceed- 
ing had already been instituted and 
company restrained from transacting 
any business or disposing of any assets 
and conservator was appointed there- 
after. St.1935, pp. 540-552, pp. 1010- 
1061.—Anderson vy. Great Republic Life 
Ins. Co., 106 P.2d 75. 


4 Where application for attorney’s fees 
a 


by attorney for delinquent insurance 
company in conservatorship proceeding 
i was denied, attorney’s subsequent ap- 
= plication, which was for the same com- 
pensation but which failed to show 
what new facts, if any, were relied up- 
on, was not in strict compliance with 


statute which provides that, where a 
subsequent application for an order 
previously denied is made, affidavit 


a denial of “due process of law’, and™ 


should show what new facts are 


claimed to be shown, and which pro- 
vides that an order made contrary to 
the statute may be revoked. Code Ciy. 
Proc. § 1008.—Anderson vy. Great Re- 
public Life Ins. Co., 106 P.2d 75. 

Til, Insurance agency contracts were 
dependent for their continued existence 
upon the lawfully continued existence 
of insurance company, and the parties 
are conclusively presumed to have en- 
tered into agency contracts in contem- 
plation of the possibility of the ingur- 
ance company’s insolvency and its liqui- 
dation under the Insurance Liquidation 
Act. Smith-Hurd Stats.1933, ¢. 73, § 
495 et seq.—People ex rel. Palmer vy. 
Peoria Life Ins. Co., 34 N.E.2d 829, 
376 Ill. 517, affirming 25 N.H.2d 525, 
303 Ill.App. 430. 

When a receiver was appointed and 
decree of liquidation was entered, the 
title to all property of insurance com- 
pany passed to receiver by virtue of 
Insurance Liquidation Act, and insur- 
ance company had no further corporate 
power for any purpose and could not 
employ agents, issue policies of insur- 
ance, accept premiums or pay claims,, 
and every contract that had been made 
with it was disaffirmed and every con- 
tracting party was reduced to such 
claim as he might have against the re- 
ceiver. Smith-Hurd Stats.1933, c. 73, § 
495 et seq.—People ex rel. Palmer v. 
Peoria Life Ins. Co., 34 N.H.2d 829, 
376 Ill. 517, affirming 25 N.H.2d 525, 
803 Lll.App. 430. 


_ a.App. Where in California rehabil- 
itation proceedings against old insur- 
ance company, which had issued non- 
cancelable health and accident policies 
to’ plaintiff, defendant insurance com- 
pany entered into a rehabilitation and 
reinsurance agreement assuming a cer- 
tain percentage of old company’s obli- 
gations on policies, and agreement be- 
came binding upon plaintiff and de- 
fendant, fact that plaintiff intervened 
in Louisiana receivership proceedings 
against old company and recovered a 
judgment against surety on such com- 
pany’s bond for damages for breach of 
contract by old company did not en- 
title defendant to cancel policies. Act 
No. 172 of 1908; Act Nos. 158 and 
227 of 1932.—Levy y. Pacific Mut. Life 
Ing. C0552) 5S0.24./82:\, 

_ in California rehabilitation proceed- 
ings against old insurance company, 
which had issued noncancelable health 
and accident policies to plaintiff, where 
defendant entered into a reinsurance 
agreement assuming a percentage of 
old company’s obligations on policies, 
and defendant accepted payment of 
premiums on policies from date when 
agreement became effective until after 
plaintiff had obtained a judgment 
against old company and its surety 
for damages for breach of contract in 
Louisiana receivership proceedings and 
was paid such judgment, defendant 
would be regarded as haying acceded 
to plaintiff's acceptance of partial re- 
insurance provided by agreement, as 


respects defendant’s right to cancel 
por cies: Act No. 172 of 1908; Act 
os. 


158 and 227 of 1932.—lLevy v. 
Pacific Mut. Life Ins. Co., 2 So.2d oF 
In California rehabilitation proceed- 
ings against old insurance company, 
which had issued noncancelable health 
and accident policies to plaintiff, where 
defendant entered into a reinsurance 
agreement assuming a percentage of 
old company’s obligations on policies, 
and plaintiff accepted agreement by 
failing to reject its terms within time 
specified therein, plaintiff's acceptance 
of reinsurance was not nullified by 
fact that plaintiff, notwithstanding a 
provision in agreement whereby plain- 
tiff agreed to release old company from 
liability for breach of contract, had 
successfully asserted a claim for dam- 
ages for breach of contract against old 
company and surety on such company’s 


bond in Louisiana receivership pro- 
ceedings. Act No. 172 of 1908; Act 
Nos. 158 and 227 of 1932.—Levy v. 


Pacific Mut. Life Ins. Co., 2 So.2d 82. 
In California rehabilitation proceed- 

ings against old insurance company, 

which had issued noncancelable health 


“and accident policies to plaintiff, where 
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defendant entered into a reinsurance ; 
agreement assuming a percentage of — 

old company’s obligations on policies, 
and plaintiff had recovered judgment — 
against old company and surety on 
its bond in Louisiana receivership pro- 
ceedings for damages for breach Ofae 
contract, and defendant-had been aware’ 
of latter proceedings but did not inter- 
vene therein, fact that reinsurance 
agreement, to which plaintiff assented, 
obligated defendant to reimburse old 
company’s liquidator for claims allowed _ 
against old company did not entitle de- 
fendant to cancel policies, especially 

where defendant had accepted premiums ~ 
thereon from plaintiff. Act No. 172 of e 
1908; Act Nos, 158 and 227 of 19382.— 
Levy v. Pacific Mut. Life Ins. Co., 2 


So0.2d 82 | 
rehabilitation — 


Where in California ur 
proceedings against old insurance com- 
pany, which had issued noncancelable 
health and accident policies to plain- 
tiff, defendant entered into a reinsur- | 
ance agreement assuming a percentage 
of old company’s obligations on pol- 
icies, and plaintiff had recovered judg- 
ment against old company and surety ~~ 
on its bond in Louisiana receivership 
proceedings for damages for breach of _ 
contract, and defendant continued there- — 
after to send premium notices to plain- 
tiff and accept premiums from plain- 
tiff without protest and without notice 
that payments were accepted on condi- ‘ 
tion, defendant was ‘estopped” from — 
claiming that plaintiff “waived” his 
right to reinsurance under agreement ~ 
by filing claim for damages in Louisi- 
ana proceedings. Act No. 172 of 1908; 
Act Nos. 158 and 227 of 1932.—lLeyy . = 
y, Pacific Mut. Life Ins. Co, 2 80.24 MS 


Me. New York court had jurisdic- — 
tion of automobile mutual indemnity — 
company organized under the laws of 
New York, to determine lawfully and ~— 
bindingly the necessity for an assess- 
ment of the policyholders of the com- 
pany on dissolution of the company, 
and the amount of the assessment, 
though an alleged policyholder could, 
in a sabsequent action brought against 
him in a jurisdiction where he resided 
to obtain a judgment against him set — 


up personal defenses, such as non-— 
membership, payment, or limitations. 
Insurance Law N.Y. § 400 et seq’, as — 
added by Laws 1932, ¢. 191.—Pink y. — 


Town Taxi Co., 21 A.2d 656. Pa 
A decree assessing stockholders of — 
an insolvent corporation, such as A 
mutual insurance company, is conclu- | — 
sive against nonresident stockholders, BA 
although they are not served with 
process within the state in which it 
was rendered or made parties to the ' 
proceedings, in so far as the necessity 
for such decree and the amount of the 
assessment are concerned, where, un- ~— 
der the laws of the state, the court has | 


A e 


jurisdiction to enter such decree, and ~~ 


its determination is conclusive as to 
such questions.—Pink vy. Town Taxi © 
Co., 21 A.2d 656. aa 


Mo. The provision in insurance code  _— 
allowing an appeal to either Insurance 
Department or defendant insurance 
company within five days after court 
has entered judgment on petition of te 
Insurance Department seeking liquida- 7 
tion of company, is not a limitation on © My 
right of appeal, but grants right to A 
either Insurance Department or com- “ 
pany where right of appeal, in absence i 


of such provision, would be uncer- — 
tain. Mo.St.Ann. § 5945, p._4532— — 
Robertson yv. Manufacturing Lumber- 
men’s Underwriters, 145 S.W.2d 134. 

N.J.Ch. After expiration of two 
years from decree of reorganization 
under Mortgage Guaranty Corpora- 
tion’s Rehabilitation Act containing a 
two-year limitation upon claims, assets 
deposited under statute as security for 
title policies and mortgage guarantees 
will be released to reorganized com- 
pany free and clear of any future claim 
thereunder. N.J.S.A. 17:46-16.—In re 
Guarantee Mortgage & Title Ins. Co., 
15 A.2d 269, 128 N.J.Hq. 48. 

In a reorganization under Mortgage 
Guaranty Corporation’s Rehabilitation 
Act, it is reasonable, fair, and equita- 
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ble to limit claims under title insurance 
policies and mortgage guaranties to 
those which ripen within two years 
from date of decree providing for reor- 
ganization. N.J.S.A. 17:46-16.—In re 
Guarantee Mortgage & Title Ins. Co., 
15 A.2d 269, 128 N.J.Eq. 48. 4 
7 N.J.Ch. If moneys realized from liq- 
ms uidation of mortgages and bonds  se- 
curing guaranteed mortgage participa- 
Reve tion certificates are sufficient to meet 
} ' obligation thereof, certificate holders 
are entitled, on liquidation of issuing 
company, to payment of certificates 
with interest at rate provided therein. 
—In re New Jersey Title Guarantee & 
Mast Co,, 17 -A.2d5296; Ati ; 
If guaranteed mortgage participation 
certificates were primary obligations of 
company issuing them, certificate hold- 
i ers, on liquidation of company, would 
be secured creditors, and bankruptcy 
_ rule, requiring a secured creditor to 
_ either waive his security and prove for 
full amount of his debt or evaluate his 
ay security and prove for the difference, 
would apply.—In re New Jersey Title 
Guarantee & Trust Co., 17 A.2d 296. 
oS Holders of guaranteed mortgage par- 
ticipation certificates, if certificates 
were primary obligations of company 
issuing them, would be entitled, on 
liquidation of company, to interest on 
certificates only to date Commissioner 
of Banking and Insurance took pos- 
session of company.—In re New Jersey 
aes Guarantee & Trust Co., 17 A.2d 


96. 

On liquidation of company issuing 
guaranteed mortgage participation cer- 
tificates, the value of underlying mort- 
gages, in order to treat all claims 
- equitably, should be determined as of 
the date of closing.—In re New Jersey 
: Be Guarantee & Trust Co., 17 A.2d 
DOG os,” 
If security for guaranteed mortgage 
_ participation certificates is insufficient, 
certificate holders, on liquidation of is- 
suing company, are entitled to all in- 
come on securities from date Commis- 
sioner of Banking and Insurance takes 
- possession, subject to payment of ad- 
ministration expenses.—In re New Jer- 
sey Title Guarantee & Trust Co., 17 
‘A.2d. 296. : 

On liquidation of company holding 
in its own name, some of guaranteed 
mortgage participation certificates is- 
sued by it, certificates, if primary obli- 

gations of company, were extinguished 
when purchased by it, and company 
would not be entitled to share pro rata 
_ with other certificate holders in liquida- 
tion of security for certificates, but 
- would be entitled to any surplus.—In 
re New Jersey Title Guarantee & Trust 
 @o., 17 A.2d 296. 

Dven if interest collected exceeded 
amount necessary to pay guaranteed 
y at rate on mortgage participation certifi- 

- eates, Commissioner of Banking and 
_ Insurance would not be entitled, on 

liquidation of company issuing certifi- 

eates, to retain excess for benefit of 
general creditors, but certificate hold- 
- ergs would be entitled thereto.—In re 
New Jersey Title Guarantee & Trust 
Go., 17, A.2d 

Commissioner of Banking and In- 
surance, on liquidation of company is- 
suing guaranteed mortgage participa- 
tion certificates, would be required to 
accept interest from mortgagors at 
reduced rate, where reduction was re- 
sult of a valid contract.—_In re New 
Jersey Title Guarantee & Trust Co., 

17 A.2d 296. 

- Qlaimants for labor performed or 
materials furnished for properties 
which were part of securities underly- 
ing mortgage participation certificates 
—s- were entitled, on liquidation of com- 
a pany issuing certificates, to be paid out 
of rents of the respective properties, 
and were not entitled to prior payment 
out of funds coming into possession of 
Commissioner of Banking and Insur- 
ance.—In re New Jersey Title Quar- 
antee & Trust Co., 17 A.2d 296. 

On liquidation of company issuing 
guaranteed mortgage participation cer- 
tificates, foreclosure proceedings should 
be brought in name of the company 
individually and as trustee for holders 
of mortgage participation certificates 
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secured by mortgages.—In re New Jer- 


sey Title Guarantee & Trust Co., 17 
A.2d 296, } 

On liquidation of company issuing 
guaranteed mortgage participation cer- 
tifieates, title to all properties acquired 
by company, whether by foreclosure or 
other conveyance, should be taken in 
the name of the company.—In re New 
Jersey Title Guarantee & Trust Co., 17 
A.2d 296. 

On liquidation of company issuing 
guaranteed mortgage participation cer- 
tificates, expenses in connection with 
foreclosure proceedings should be paid 
from funds available in the mortgage 
pool.—In re New Jersey Title Guarantee 
& Trust Co., 17 A.2d 296. 

On liquidation of company which 
had issued guaranteed mortgage par- 
ticipation certificates secured by bonds 
and mortgages, compromises with cer- 
tificate holders involving company’s re- 
lease of its rights in mortgages should 
be made only after proper judicial 
proceeding to determine value of prop- 
erty underlying the mortgages, and 
those proceedings should be on notice 
to all interested parties—In re New 
Jersey Title Guarantee & Trust Co., 
17 A.2d 296. 

Liens to which attorneys were en- 
titled under attorney’s lien act for 
services rendered prior to closing of 
trust company thereafter undergoing 
liquidation were not invalidated by stat- 
ute providing for liquidation or by gen- 
eral corporation act. N.J.S.A. 2:20-7, 
14:1 et seq., 17:4-101 et seq.—In re New 


Jersey Title Guarantee & Trust Co., 
17 A.2d 296. 
The Commissioner of Banking and 


Insurance in charge of liquidation .of 
company issuing mortgage participation 
eertificates was authorized to compro- 
mise claims of attorneys obtaining liens 
for services performed prior to closing 
of company, and had privilege of apply- 
ing to court for further instructions in 
determining amount of any lien. N.J. 
S.A. 17:4-106, 17:4-108.—In re New 
Jersey Title Guarantee & Trust Co., 17 
A.2d 296. 2 

The rights of holders of guaranteed 
mortgage participation certificates, on 
liquidation of issuing company, were 
governed by bankruptcy rule, requiring 
holder to apply on amount of claim the 
value of his securities and prove for 
the difference, and in such case holders 
would then become general creditors 
for deficiency of their claims and inter- 
est, which terminated as of date on 
which Commissioner of Banking and 
Insurance took possession of company’s 
property.—In re New Jersey Title Guar- 
antee & Trust Co., 17 A.2d 296. 

Where it appeared that many years 
might elapse before mortgages securing 
guaranteed mortgage participation cer- 
tificates could be liquidated in connec- 
tion with liquidation of issuing com- 
pany, value of mortgages would be ap- 
praised under direction of court as of 
date on which Commissioner of Banking 
and Insurance took charge of company, 
in order that any deficiency resulting to 
certificate holders might be determined. 
—In re New Jersey Title Guarantee & 
Trust Co., 17 A:2d (296. 


N.J.Ch. Where bank unconditionally 
promised to pay face amount of mort- 
gage participation certificates issued by 
it and secured by bonds and mortgages 
maintained in a special deposit called a 
“mortgage pool’, and amount of cer- 
tificates appeared in bank’s statement 
as a liability, the certificates consti- 
tuted a primary obligation of the bank 
for purposes of liquidation.—In re 
New Jersey Title Guarantee & Trust 
Co., 17 A.2d 303. 

On liquidation of bank which had 
issued mortgage participation certifi- 
eates constituting primary obligation 
of bank, bankruptcy rather than equity 
rule was to be applied in determining 
rights of certificate holders.—_In re New 
Jersey Title Guarantee & Trust Co., 17 
A.2d 303 

N.Y. Where reinsured, which was a 
trustee for reinsurer as to reinsurer’s 
share of salvage received by reinsured, 
had become surety on bond given by 
reinsurer, but reinsured had not been 
required to make payments on its bond 
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after reinsurer - 
its Hability 
its li 

the 


sured’s claim based on suc 
could not be set off against A 
as trustee for reinsurer’s share of: 
salvage, since there were no “mutual 
debts” within statute providing that, 
in cases of mutual debts between in- 
surer and another, such debts shall be 
set off and balance only shall be al- 
lowed or paid. Insurance Law, § 420, ; 
now § 538, subd. 1; Acts La. No. 58 of ‘ 
1921, Ex.Sess.—Pink vy. American Sure- \ 
ty Co. of New York, 28 N.E.2d 842, 

283 N.Y. 290, affirming 12 N.Y.S.2d 

998, 257 App.Div. 819, reargument de- 

ee 14 N.Y.S.2d 282, 257 App.Div. 


N.Y. In a proceeding in a judicial q 
liquidation of a mortgage company, the 
court, through its receiver, conducts the 
affairs affecting liquidation in the 
single proceeding in which the receiver 
is appointed, and motions for adjudi- 
cation of claims and other matters re- 
lating to the liquidation are addressed 
to the court, and remedies are sought in 
that proceeding only.—In re Lawyers 
Mortg. Co. (Mortgage No. 29,617), 31 
N.H.2d 177, 284 N.Y. 325, affirming 19 ' 
N.Y.S.2d 74, 259 App.Div. 829, appeal : 
Goulpd 20 N.Y.S.2d 997, 259 App.Div. 1 


_Where mortgage company took as- 
signment of rents from owner of mort- 
gaged premises for benefit of holders of 
guaranteed mortgage certificates, and 
subsequently the company was placed 
in rehabilitation and the superintendent 
of insurance and later the Mortgage 
Commission administered the mortgage, 
rentals collected by the commission ‘ 
from the mortgaged property as an in- t 
cident to management of the property 
constituted the ‘‘servicing” of such 
property or mortgage, and became the 
legal basis for a service charge by the 
commission. Unconsol.Laws, §§ 1751 et 
seq., 1774, and 1796 et seq.—In re Law- 
yers Mortg. Co. (Mortgage No. 29,617), 
31 N.H.2d 177, 284 N.Y. 325, affirming 
19 N.Y.S.2d 74, 259 App.Div. 829, ap- 
peal denied 20 N.Y.S.2d 997, 259 App. 
Div. 915. 

Where reorganization plan for mort- 

gage, which secured guaranteed mort- 
gage certificates, required interest from 
certain date to date of closing to be 
computed at reduced rate, provision of 
the plan prohibiting a servicing charge 
to certificate holders on account of “ar- 
rears of interest collected or paid” un- 
der the plan referred to that part paid 
by owner in cash at the closing, and 
did not preclude Mortgage Commission 
from collecting servicing charge on | 
rentals collected by the commission as 5 
an incident to management of the mort- q 
gaged property, and applied to interest 
payment. Unconsol.Laws, §§ 1751 et 
seq., 1774, and 1796 et seq.—In re Law- 
yers Mortg. Co. (Mortgage No. 29,617), 
31 N.W.2d 177, 284 N.Y. 325, affirming 
19 N.Y.S.2d 74, 259 App.Div. 829, ap- 
peal denied 20 N.Y.S.2d 997, 259 App. 
Div. 915. 

The legislature, in enacting statute 

relating to reimbursement for expenses 
incurred in a mortgage reorganization 
plan, intended that the cost of servicing 
a mortgage, including the collection of 
rents as an incident of management 
of the mortgaged property, should be 
borne by the mortgagee or fund bene- 
fited thereby and not by the state or 
other mortgages being administered by 
the Mortgage Commission. Unconsol. 
Laws, § 1774.—In re Lawyers Mortg. 
Co. (Mortgage No. 29,617), 31 N.E.2d 
177, 284 N.Y. 325, affirming 19 N.Y.S.2d 
74, 259 App.Div. 829, appeal denied 20 
N.Y.S.2d 997, 259 App.Div. 915. 

If plan for reorganization of mort- 
gage presented to the Mortgage Com- 
mission was designed to circumvent 
statute under which the cost of servic- 
ing a mortgage must be borne by the 
mortgagee or fund benefited thereby, 
to the extent of the circumvention the 
plan would be ineffective. Unconsol. 
Laws, §§ 1751 et seq., 1774, 1796 et 
seq.—In re Lawyers Mortg. Co. (Mort- 
gage No. 29,617), 31 N.H.2d 177, 284 
N.Y. 325, affirming 19 N.Y.S.2d 74, 259 
App.Div. 829, appeal denied 20 N.Y.S.2d 
997, 259 App.Div. 916. 


hit se 


sities 


ich c 
ministered by the Mortgage Commission 


including collection of rents as an inci- 
dent of management should be borne by . 
the mortgagee or fund benefited there- 


by, were impliedly read into the plan 


of reorganization and could not be cast 


out or waived by any one assuming to 
represent the Commission. Unconsol. 
Laws, § 1774.—In re Lawyers Mortg. 
Co. (Mortgage No. 29,617), 31 N.H.2d 
177, 284 N.Y. 325, affirming 19 N.Y.S. 
2d 74, 259 App.Div. 829, appeal denied 
20 N.Y.S.2d 997, 259 App.Div. 915. 

When the legislature authorized the 
Mortgage Commission to administer a 
certain fund, it could also direct that 
the expenses should be a charge on the 
fund. Unconsol.Laws, § 1751 et seq.— 
In re Lawyers Mortg. Co. (Mortgage 
No. 29,617), 31 N.H.2d 177, 284 N.Y. 
325, affirming 19 N.Y.S.2d 74, 259 App. 
Div. 829, appeal denied 20 N.Y.S.2d 997, 
259. App.Div. 915. : 

N.Y. If purchase by safe deposit 
company of participating certificate in 
mortgage from mortgage company 
which guaranteed payment of certificate 
and which owned all stock of safe 
deposit company except that held by 


‘directors was in effect a purchase of 


certificate by mortgage company, the 
certificate should have been subordinat- 


ed to other outstanding certificates of 


same series for purpose of distribution 
of proceeds of mortgage, on liquidation 
of companies by superintendent of in- 
surance. Banking Law, § 1 et seq.; § 
605; Insurance Law, § 1 et seq.; § 400 
ef seq.; Unconsol.Laws, § 1751 et seq.— 
In re Lawyers Mortgage Co., 31 N.H.2d 
492, 284 N.Y. 371, affirming 19 N.Y.S. 
2d 651, 259 App.Div. 735, apveal grant- 
ed 20 N.Y.S.2d 408. 259 App.Div. 889. 

Where safe deposit company pur- 
chased mortgage participation certifi- 
eate from mortgage company which 
guaranteed certificate and which owned 
substantially all stock of safe deposit 
company, and thereafter superintendent 
of insurance, as rehabilitator of mort- 
gage company, caused dissolution of 
safe deposit company and had all its as- 
sets transferred to mortgage company as 
sole stockholder, and thereafter mort- 
gage company was liquidated, complete 
ownership of certificate was in safe de- 
posit company as a corporate entity dis- 
tinct from mortgage company, and-cer- 
tificate was properly directed to be reg- 
istered on a parity with all other out- 
standing certificates in same _ series. 
Banking Law, § 1 et seq.; § 605; Insur- 
ance Law, § 1 et seq.; § 400 et seq.; Un- 
consol.Laws, § 1751 et seq.—In re Law- 
yers Mortgage Co., 31 N.E.2d 492, 284 
N.Y. 371, affirming 19 N.Y.S.2d 651, 259 
App.Div. 735, appeal granted 20 N.Y.S. 
2d 408, 259 App.Div. $89. 

The superintendent of insurance as re- 
habilitator and as liquidator of a mort- 
gage company was the statutory receiver 
of its property. Insurance Law, § 1 et 
seq.; § 400 et seq.—In re Lawyers Mort- 
gage Col, 31 N.E.2d 492, 284 N.Y 371; 
affirming 19 N.Y.S.2d 651, 259 App.Div. 
735, appeal granted 20 N.Y.S.2d 408, 
259 App.Div. 889. 

N.Y. The trustee appointed pursuant 
to a plan for the readjustment, modifi- 
eation, or reorganization of the rights 
possessed by holders of participation 
certificates issued by holder of mort- 
gage was not authorized to include, in 
extension agreement, terms and condi- 
tions not provided in plan of reorgani- 
zation as approved by the court.—In re 
Home Title Ins. Co., 32 N.H.2d 548, 284 
N.Y. 545, reversing In re 1270 East 
19th Street, Borough of Brooklyn, 
Kings County, 17 N.Y.S.2d 856, 258 
App.Div. 962, reargument denied 18 N. 
Y.S.2d 742, 258 App.Div. 1054, appeal 
denied In re Home Title Ins. Co., 26 
N.H.2d 812, 282 N.Y. 682, reargument 
denied 33 N.H.2d 564. 

N.Y. Where guarantor deposited 
mortgage under agreement providing 
that depositary and guarantor might 
be holders of participation certificates 
and share in the same manner as other 
certificate holders, certificates provided 
that depositary should retain from 
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Temain after paying whatever might 
be due to assured on certificates, and 
guarantor had not caused certificates 
to be issued to itself for amount rep- 
resenting unsold portion of issue or 
amount reacquired from purchasers, 
certificate holders had priority over 
guarantor in proceeds of security. 
Unconsol.Laws, § 1796 et seq.—In re 
Union Guarantee & Mortgage Co., 34 
N.B.2d 345, 285 N.Y. 337, modifying 20 
N.Y:S.2d 490, 259 App.Div. 866, re- 
argument denied 20 N.Y.S.2d 985, 259 
App.Div. 1001. Z 

An amendatory depositary agreement, 
which was not incorporated into 
mortgage participation certificates or 
brought to notice of certificate holders, 
was not binding on them, and did not 
affect their priority over guarantor 
which deposited mortgage.—In re Union 
Guarantee & Mortgage Co., 34 N.H.2d 
345, 285 N.Y. 337, modifying 20 N.Y. 
S.2d 490, 259 App.Div. 866, reargument 
Byes 20 N.Y.S.2d 985, 259 App.Div. 


By consenting to extension of mort- 
gage at reduced rate of interest, hold- 
ers of mortgage participation certifi- 
cates accepted extension in lieu of claim 
against guarantor for guaranteed rate 
of interest.—In re Union Guarantee & 
Mortgage Co., 34 N.H.2d 345, 285 N.Y. 
337, modifying 20 N.Y.S.2d 490, 259 
App.Div. 866, reargument denied 20 N. 
Y.S.2d 985, 259 App.Div. 1001. 

N.Y. Under statute creating agency 
to be known as Mortgage Commission 
of State of New York and providing 
that the commission shall be a body 
corporate and politic, the commission is 
a mere “agency of the state’, created 
in the exercise of its police power to 
meet public emergency existing with 
respect to certified mortgages. Uncon- 
sol.Laws § 1752.—Breen v. Mortgage 
Commission of State of New York, 35 
N.H.2d 25, 285 N.Y. 425, reversing 23 
N.Y.S.2d 948, 260 App.Div. 753, appeal 
granted 25 N.Y.S.2d 781, 261 App.Div. 


A judgment obtained against Mort- 
gage Commission would be a ‘“‘judg- 
ment against the state”, since the com- 
mission is only an agent of the state. 
Unconsol.Laws, § 1752.—Breen v. Mort- 
gage Commission of State of New York, 
35 N.H.2d 25, 285 N.Y. 425, reversing 
23 N.Y.S.2d 948, 260 App.Div. 753, ap- 
peal granted 25 N.Y.S.2d 781, 261 App. 
Div. 816. 

N.Y. In view of inconsistency ex- 
isting between provision of eneral 
Corporation Law continuing corporate 
existence of a dissolved corporation for 
purpose of winding up its affairs, and 
provision of Insurance Law relating to 
dissolution of insurance companies, the 
General Corporation Law does not ap- 
ply to the case of an insurance com- 
pany in the process of liquidation and 
the effect of dissolution of an insurance 
company is determinable by the com- 
mon law. General Corporation Law, §§ 
6, 29; Insurance Law, § 1 et seq.—In 
re National Surety Co., 36 N.H.2d 119, 
286 N.Y. 216, reversing In re Liquida- 
tion of National Surety Co., 24 N.Y.S. 
2d 982, 260 .«pp.Div. 921, appeal 
denied In re National Surety Co., 25 
N.Y.S.2d 1022, 261 App.Div. 804. 

Where Superintendent of Insurance 
took possession of property of New 
York insurance corporation for pur- 
poses of liquidation, and an ancillary 
receivership was conducted in South 
Carolina, the New York Superintendent 
of Insurance as domiciliary liquidator 
was interested in result of South Caro- 
lina proceedings to extent that there 
would be transmitted to New York 
any surplus available after payment of 
just claims filed in the ancillary re- 
ceivership and in order to ‘keep in- 
formed of progress of the ancillary re- 
ceivership and to indulge in oppor- 
tunity to contest claims filed therein, 
the domiciliary liquidator might re- 
quest information of the ancillary re- 
ceivers or their attorney.—In re Na- 
tional Surety Co., 36 N.H.2d 119, 286 
N.Y. 216, reversing In re Liquidation 


of National Surety Co. 24 N.Y.S.2d 


proceeds of collection so much as might. 
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982, 260 App.Div. 921, appeal denied 
In re National Surety Co., 25 N.Y.S.2d 
1022, 261 App.Div. 804. ; 

_ Where New York insurance corpora- 
tion was dissolved and Superintendent 
of Insurance took possession of its 
property for purposes of liquidation, . 
evidence that the Superintendent en-  — 
deavored to keep informed of the 
course of ancillary receivership pro- 
ceedings in South Carolina, and con- 
templated the possibility of contesting — 
unfounded claims did not establish — 
that the Superintendent entered a — 
“general appearance’ in the South 
Carolina proceedings so as to render ~ 
him bound by the South Carolina judg- 
ment, in absence of proof that the Su- 
periatenaen controlled the South Caro- — 
ina litigation—In re National Surety 
Co., 36 N.H.2d_119, 286 N.Y. 216, re- 
versing In re Liquidation of National 
Surety Co., 24 N.Y.S.2d 982, 260 App. 
Div. 921, appeal denied In re National ~ 
Sheek ae, 25 N.Y.S.2d 1022, 261 App, 
iv. : ure 
N.Y.App.Div. The sale of mortgage — 
at loss to certificate holders of nearly 
one-third of their principal was im- ~ 
provident where net income adequate oe a 
to pay interest on existing mortgage 
would be available after payment of 
overhead.—In re 602-4 Cary Avenue, — iyi 
Stapleton, Staten [siand, Borough and 
County of Richmond (Guarantee No. a ie 
214,669), 23 N.Y.S.2d 30. oe 
Where order approving application ; 
of trustee of certain certificate holders — 
of mortgage on certain property, to 
sell the mortgage, was made in part 
on examination made by bureau of 
trust supervision in office of superin- 
tendent of insurance, and result of such 
examination was recited as partial 
basis for order, examination or result © 
thereof was not in record and would 
not be considered on appeal from the 
order.—In re 602-4 Cary Avenue, 
Stapleton, Staten Island, Borough and ~ 
County of Richmond (Guarantee No. © 
214,669), 23 N.Y.S.2d 30. | ¥ 


N.Y.App.Div. ; 
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The relation between — 
trustees for holders of mortgage an- 


Ve 
ticipation certificates issued and guar- 


cestui—In re New York Title & Mort- 
gage Co. (Series Q-1), 23 N.Y.8.2d 308. 
260 App.Div. 729. ih 

Where mortgage company which is- 
sued and guaranteed mortgage partici- | 
pation certificates was being liquidat- 
ed, all certificate holders had right to 
receive from trustees for holders of — 
mortgage participation certificates in- 
terest and principal distributions so 
that Superintendent of Insurance as 
certificate holder was entitled to share 
in the proceeds of underlying bonds ~ 4 
and mortgages equally with other cer- “i 
tificate holders.—_In re New York Title 
& Mortgage Co. (Series Q-1), 23 N.Y.S. 
2d 3038, 260 App.Div. 729. 

Guaranty of payment of mortgage 
participation certificates by mortgage 
company issuing certificates gave rise 
to ‘debtor and creditor relation’ be- 
tween the mortgage company and cer- 
tificate holder.—In re New York Title 
& Mortgage Co. (Series Q-1), 23 N.Y.S. 
2d 3038, 260 App.Div. 729. 

Where mortgage company which had 
issued and guaranteed mortgage par- 
ticipation certificates was being liqui- 
dated by Superintendent of Insurance, 
claims of trustees for holders of mort- 
gage participation certificates against 
Superintendent of Insurance as liqui- 
dator could not be set off against 
claim of Superintendent of Insurance 
as holder of mortgage participation 
certificates against trustees. Insurance 
Law, § 538, subd. 1.—In re New York 
Title & Mortgage Co. (Series Q-1), 23 
N.Y.S.2d 303, 260 App.Div, 729. 

N.Y.App.Div. What the Mortgage 
Commission undertakes to do as fidu- 
ciaries having powers of liquidators or 
receivers is subject to an accounting 
in an appropriate suit brought by ces- 
tuis.—Breen v, Mortgage Commission of 
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State of New York, 23 N.Y.S.2d 948, 260 
App.Div. 753. 
Fiduciaries in the position of liquida- 
tors are liable for their acts ex con- 
tractu, whether such acts take the 
form of negligent performance or of 
nonfeasance, and the criterion is that 
wrong shall arise out of the undertak- 
ing, irrespective of whether undertak- 
ing was for profit or for some other 
legitimate state purpose.—Breen_ v. 
Mortgage Commission of State of New 
a 23 N.Y.S.2d 948, 260 App.Div. 
The Mortgage Commission was sub- 
ject to action on behalf of bond and 
mortgage certificate holders, to compel 
accounting for misfeasance and non- 
feasance in its conduct of mortgaged 
‘entrusted to its manage- 
ment, on the same grounds that would 
subject private fiduciaries to an ac- 
as against contention that 
the Commission was not liable for its 
torts.—Breen v. Mortgage Commission 
of State of New York, 23 N.Y.S.2d 948, 
260 App.Div. 753. 

N.Y.App.Div. Allowance to attorneys 


for successor trustees in proceeding for 


series of mortgage 


contract with the trustees under each 
series.—In re Westchester Title & Trust 
Co. Series Nos. 38-A, etc., 24 N.Y.S.2d 


379, 260 App.Div. 1055. 


; N.Y.App.Div. In proceeding for re- 
organization of a title insurance cor- 
poration, an attorney was entitled to an 


allowance of $500 under. the circum- 


stances._In re Home Title Ins. Co., 27 

N.Y.S.2d 115, 261 App.Div. 1104. 
N.Y.App.Div. Where pursuant’ to 

plan of readjustment, guaranteed mort- 


ure issued new bonds secured by cer- 


_ tificates and apartment houses, and in- 


denture prohibited sale of any house if 
proceeds were less than amount of out- 
standing certificates unless there should 
‘be delivered to trustee and “forthwith” 
canceled an amount of bonds equal to 


| difference between net sales price of 


house and 107 per cent. of outstanding 
certificates, canceled bonds, which had 


- been purchased by company with prin- 


cipal assets other than proceeds of sale 


of houses, could not be considered in 


determining amount of bonds required 
to be delivered to trustee as condition 
precedent to proposed sale of another 
since word “forth- 


with” connoted a present or an imme- 


rs diately future cancellation, and did not 


refer to bonds canceled long prior to 
sale-—Empire Properties Corporation vy. 
Manufacturers Trust Co., 28 N.Y.S.2d 


' 376, 262 App.Div. 166, appeal granted 


29 N.Y.S.2d 146, 262 App.Div. 847. 
N.Y.Sup. On liquidation of a_ mort- 

gage guaranty company, with claims by 

holders of mortgage guaranties, referee 


- yalued each mortgage as a mortgage by 
assembling all material factors, physical 


and intangible, treating value of re- 
alty, as found, as a major factor, giving 
attention to such considerations as 
financial responsibility of obligor on 
mortgage bond and that owner will 
frequently protect his equity by keep- 
ing mortgage good even when he be- 
lieves that land would produce less on a 
forced sale than face amount of lien, 
and by making a canvass of all fac- 
tors relevant to the particular security, 


as a factual affair, and then arriving at 


definite mortgage valuations by use of 
best judgment, ripened by experience 
gained in valuing the same properties 
as real estate. Insurance Law, § 425, 
subd. 5.—In re New York Title & Mort- 
gage Co. (Series B-K), 21 N.Y.S.2d 575. 


On liquidation of a mortgage guar- 
anty company, with claims by holders 
of mortgage guaranties, the amount 
to be credited on the claims for deeds 
on properties which holders had taken 
back on date of entry of liquidation 
order was value of the realty. Insur- 
ance Law, § 425, subd. 5.—In re New 
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York Title & Mortgage Co. (Ser 
K), 214 N.YAS20!-5 75: She N 
On liquidation of a mortgage guaran- 


ty company, evidence established that. 


appraisals of mortgages and other se- 
curities entering into allowance of 
claims by holders of mortgage guaran- 
ties, made under direction of Superin- 
tendent of Insurance, were fairly pre- 
pared. Insurance Law, § 425, subd. 5. 
—In re New York Title & Mortgage 
Co. (Series B-K), 21 N.Y.S.2d 575. 

On liquidation of a mortgage guar- 
anty company, referee, in determining 
value of mortgages and other securities 
entering into allowance of claims by 
holders of mortgage guaranties, was 
not required to accept ultimate valua- 
tions of any of experts who made ap- 
praisals. Insurance Law, § 425, subd. 
5.—In re New York Title & Mortgage 
Co. (Series B-K), 21 N.Y.S.2d 575. 

On liquidation of a mortgage guaran- 
ty company, where stockholders of 
mortgage guaranty company offered ap- 
praisals of value of mortgages and oth- 
er securities entering into allowance of 
claims by holders of mortgage guaran- 
ties as admissions against Superintend- 
ent of Insurance, and trustees of hold- 
ers objected to admission of such ap- 
praisals, but superintendent made no 
objection, appraisals were admissible as 
against the superintendent. Insurance 
Law, § 425, subd. 5.—In re New York 
Title & Mortgage Co. (Series B-K), 21 
N.Y.S.2d 575. 

On liquidation of a mortgage guar- 
anty company, mortgages and securities 
entering into allowance of claims by 
holders of mortgage guaranties should 
not be valued at price which they 
might have realized on July 15, 1935, 
which was date of entry of liquidation 
order, since normal conditions or ordin- 
ary circumstances as to sales values 
did not exist in 1935. Insurance Law, 
§ 425, subd. 5—In re New York Title 
& Mortgage Co. (Series B-K), 21 N.Y.S. 
2d 575. 

On liquidation of a mortgage guaran- 
ty company, referee, in determining 
value of mortgages and securities en- 
tering into allowance of claims by hold- 
ers of mortgage guaranties, gave effect 
both to effect of financial depression 
in July, 1935, which was date of entry 
of liquidation order, and to intrinsic 
value of ‘real property. Insurance 
Law, § 425, subd. 5.—In re New York 
Title & Mortgage Co. (Series B-K), 21 
N.Y Si. 20d575: 

On liquidation of a mortgage guaran- 
ty company, with claims by holders of 
mortgage guaranties, in ascertainment 
of mortgage values, evidence as to ren- 
tal values or potential rentals of prop- 
erties as of earlier or later dates than 
July 15, 1935, which was date of entry 
of liquidation order, or rental values, 
assuming normal rentals as of such 
date, was material only as bearing on 
rental value as of such date, and trier 
of facts could consider such evidence, 
but was not bound by it, and he could 
not substitute it for rental value as 
of July 15, 1985. Insurance Law, § 
425, subd. 5.—In re New York ‘Title 
& Mortgage Co. (Series B-K), 21 N.Y. 
S.2d 575. 

On liquidation of a mortgage guar- 
anty company, with claims by holders 
of mortgage guaranties, rent reserved 
or received on properties in July, 1935, 
was some evidence of rental value ag 
of July 15, 1935, which was date of 
entry of liquidation order. Insurance 
Law, § 425, subd. 5.—In re New York 
Title & Mortgage Co. (Series B-K), 21 
N.Y.S.20) 575. 


On liquidation of a mortgage guar- 
anty company, with claims by holders 
of mortgage guaranties, in ascertain- 
ment of mortgage values, proper expert 
estimate of potential rentals of proper- 
ty should allow for temporary losses 
due to abnormal conditions. Insurance 
Law, § 425, subd. 5.—In re New York 
Title & Mortgage Co. (Series B-K), 21 
N.Y.S.2d 575. 

N.Y.Sup. Where present face amount 
of mortgage involved in liquidating 
trust was $319,673.85, bearing interest 
at 44% per cent. and,arrears of mortgage 
interest amounting to $5,326.15 which 
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mortgage the sum of $303,690.1 
underlying mortgage had value of 
$425,000 and the certificate owners ap- 
peared to have reasonable certainty 
of obtaining 100 per cent. on their in- 
vestment.—In re 3224 Grand Concourse, 
Borough of Bronx, City and State of 
New York, 24 N.Y.S.2d 361. ; 
The proper function of a liquidating 
trust involving mortgage is not to com- 
pel investors against their will to sell 
at a discount a security which they 
consider safe and with which they de- 
sire to abide until paid in full.—In re 
3224 Grand Concourse, Borough of 
Bronx, City and State of New York, 2 
N.Y.S.2d 361. i 


The statutes providing for 


N.Y.Sup. 
reorganization of guaranteed certificat- 
ed bonds and mortgages do not contem- 


plate that anything should pass to 


trustee in connection with any given — 


plan of reorganization except merely 
the underlying bond and mortgage or 
other security which the individual cer- 
tificate holder cannot deal with him- 


self without consent of the other per- _ 


Sons interested with him. Unconsol. 
Laws, § 1751 et seq., and § 1796 et 
seq.—In_ re 24-52 Forty-Fourth St., 


Long ane City, 26 N.Y.S.2d 265, 176. 


Misc. 

Where company which had _ issued 
and guaranteed payment of certificates 
evidencing participating interests in 
bond and mortgage was taken over by 
commissioner of insurance for liquida- 
tion, and trustee was appointed under 
plan for reorganizing rights of certifi- 
eate holders, the trustee as such did 
not become entitled to dividend on 
claim theretofore filed on behalf of 
certificate holders with the superin- 
tendent by the mortgage commission, 
and dividend paid to the trustee did 
not become a part of the trust res, 
though payment was made pursuant to 
court order on behalf of certificate 
holders. Unconsol.Laws, § 1751 et seq., 
and § 1796 et seq.; Insurance Law, § 
510 et seq.—In re 24-52 Forty-Fourth 
St., Long Island City, 26 N.Y.S.2d 265. 
176 Mise. 249. 

An assignment of participating in- 
terest in bond and mortgage. subse- 
quent to order for liquidation of guar- 
anty company transferred all rights 
arising on guaranty itself and divested 
original holder of right to payment on 
guarantee of principal and interest, in 
absence of express reservation of such 
right or other proof to the contrary. 
Unconsol.Laws, § 1751 et seq., and 
1796 et seq.; Insurance Law, § 510 et 
seq.; § 514, subd. 2.—In re 24-52 For- 
ty-Fourth St., Long Island City, 26 
N.Y.S.2d 265, 176 Mise, 249. 

Where company which had_ issued 
and guaranteed payment of certificates 
evidencing participating interests in 
bond and mortgage was taken over by 
commissioner of ‘insurance for liquida- 
tion and trustee was appointed under 
plan for reorganization of rights of cer- 
tificate holders, dividend on claim there- 
tofore filed on behalf of certificate hold- 
ers with superintendent by the mort- 
gage commission was received by trus- 
tee as agent for the certificate holders 
rather than as trustee, but trustee 
would nevertheless be allowed compen- 
sation in sum of 10 per cent for sery- 
ices as such agent. Unconsol.Laws, § 
1751 et seq., and § 1796 et seq.; Ingsur- 
ance Law, § 510 et seq.; § 514, subd. 2. 
—In re 24-52 FWorty-Fourth St., Long 


‘Island City, 26 N.Y.S.2d 265, 176 Mise. 


249. 


N.Y.Sup. A referee’s decision before 
entry of judgment thereon would not 
have the effect of making a claim 
against insurance company in process 
of liquidation, which was based on such 
judgment, ‘absolute’ within meaning 
of Insurance Law providing that no 
contingent claim shall share in dis- 
tribution of assets of insolvent insur- 
ance company unless the claim becomes 
absolute on or before the last day fixed 
for filing of proofs of claim. Insur- 
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Law, § 510 et seq.—tIn re National Sure- 


2d 370 
yf creditors a By 
ince company are to be deter- 
ed in the liquidation proceedings, 


D 
and court having jurisdiction of such 
_ proceedings has exclusive jurisdiction 


to determine such claims. Insurance 


ty Co., 26 N.Y.S.2d 370, 176 Mise. 53. 
The corporate existence of an insur- 


ance company terminated on the entry 


of an order of liquidation, and pending 
actions against the company, as well as 
those thereafter instituted against it, 
abated. Insurance Law, § 510 et seq. 
—In re National Surety Co., 26 N.Y.S.2d 
370, 176 Mise. 53. osthe : 
Upon entry of order for liquidation 
of insolyent insurance company, the 
court making such order became vested 
with exclusive jurisdiction to determine 
every question occurring in the cause, 
and hence the order nune pro tune of 


another court purporting to change the 


date of entry of a judgment therein, 
upon which a contingent claim against 
insurance company was based so as to 
make such claim absolute prior to ex- 
piration of period for filing claims 
against company was without effect, as 
respects allowance of such claim in liq- 
uidation proceeding. Insurance Law, 
§ 510 et seq., ard § 544.,—In re National 
Ean Co., 26 N.Y.S.2d 370, 176 Mise. 


A contingent claim against insurance 
company, which did not become abso- 
lute before expiration of period for fil- 
ing claims as fixed by liquidation or- 
der, was disallowed as a “general 
claim” against insolvent company. In- 
surance La'w, § 510 et seq., and § 544. 
—In re National Surety Co., 26 N.Y.S.2d 
370, 176 Misc. 53. 


N.Y.Sup. The Superintendent of In- 
surance acting in dual capacity as a re- 
habilitator or liquidator of mortgage 
and title company, as a statutory re- 
ceiver, had duty to conserve the prop- 
erty of company and to administer it 
subject to the direction of the court 
except in so far as discretionary power 
was vested in him by the legislature. 
Insurance Law, §§ 512, 514.—In re 
Lawyers Westchester Mortgage & Title 
Co., 26 N.Y.S.2d 575. 

Where pursuant to statute, Superin- 
tendent of Insurance was ordered as re- 
habilitator to take possession of prop- 
erty and to conduct business of mort- 
gage guaranty company, but no express 
power was given rehabilitator to ad- 
mninister mortgage investments guaran- 
teed by company, if rehabilitator ad- 
ministered mortgage investments guar- 
anteed by company, he did so as re- 
habilitator in interest of company and 
its ereditors and not in interest of indi- 
vidual certificate holders and could not 
charge expenses of such administration 
against dividends declared on claims 
founded on guaranteed certificates. In- 
surance Law, §§ 512, 532.—In re Law- 
yers Westchester Mortgage & Title Co., 
26 .N.Y.S.2d 575. 

Under statute, Superintendent of In- 
surance as liquidator of mortgage guar- 
anty company was vested with title to 
all property and rights of company, 
and could have administered mortgage 
jnvestments guaranteed by company 
but could not deduct expense of such 
administration from dividends due on 
claims founded on guaranteed certifi- 
eates but was entitled to compensation 
from general funds, since liquidator’s 
services were in’ interest of creditors as 
a class to preserve assets for satisfac- 
tion of claims. Insurance Law, §§ 514, 
532.—In re Lawyers Westchester Mort- 
gage & Title Co., 26 N.Y.S.2d 576. 

The provisions of the Schackno Act 
empowering Superintendent of Insur- 
ance acting as liquidator to deduct 
from any sums obtained in the admin- 
istration of investments a reasonable 
amount to cover the costs and expenses 
of such collection suit or foreclosure ac- 
tion or any other function performed 
by him, manifests the legislative intent 
to limit amount and source from which 
superintendent’s costs and expenses 
might be recovered. Unconsol.Laws, § 


gag 
gainst insolvent — 


funds came into hands of Superintend- 
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99.—In re Lawyers Westchester Mort- 
> Title Co., 26 N.Y.S.2d 575, — 
Where as result of liquidation of 
mortgage guaranty company certain 


ent of Insurance as liquidator, it was 
duty of liquidator to distribute funds in 
his hands ratably among creditors 
whose claims had been approved. In- 
surance Law, §§ 544, 545.—In re Law- 
yers Westchester Mortgage & Title Co., 
26 N.Y.S.2d 575. 

Where security for guaranteed mort- 
gage certificates of mortgage guaranty 
company in liquidation had no value, 
claim based on guaranteed mortgage 
certificates was allowed in full, since to 
deduct from allowance cost of servicing 
and attempted salvage of worthless se- 
curity would not allow certificate hold- 
ers difference between amount for 
which claim was allowed and value of 
security but would result in allowing 
them less than that amount to ad- 
vantage of other creditors. Insurance 
Law, §§ 544, 545.—In re Lawyers West- 
chester Mortgage & Title Co., 26 N.Y. 
S.2d 575. 

Where dividend was payable to guar- 
anteed mortgage certificate holders by 
virtue of indebtedness of mortgage 
guaranty company to holders, Superin- 
tendent of Insurance as statutory re- 
eeiver of guaranty company was not en- 
titled to set off against dividend 
amounts advanced for foreclosure and 
for servicing of mortgage investments, 
since offset igs permissible where mu- 
tual debts or credits exist, and debts 
and credits to be ‘‘mutual’’ must be 
due from the same person in the same 
eapacity. Insurance Law, § 538.—In re 
Lawyers Westchester Mortgage & Title 
Co., 26 N.Y.S.2d 575. j 

Where trustees of guaranteed mort- 
gage certificate holders by trust in- 
denture took trust estate which includ- 
ed all claims which holders “as a 
elass” might have against mortgage 
guaranty company, and were empow- 
ered to enforce all rights and claims 
which holders ‘as a class’? might have 
against company, the trustees could not 
exercise any power not conferred upon 
them by the indenture. or any other 
power not authorized by’ statutory en: 
actment, since trustees were purely 
statutory and not voluntary trustees. 
Unconsol.Laws, § 1796 et seq.—In re 
Lawyers Westchester Mortgage & Title 
Co., 26 N.Y.S.2d 575. 


Where in liquidation of mortgage 
guaranty company, the trustees were 
appointed to enforce rights and claims 
of guaranteed mortgage certificate hold- 
ers “as a class” including all rights 
and claims upon guaranty and it did 
not appear that there was an emergen- 
ey requiring interference with the right 
of certificate holders to enforce their 
individual guarantees. any provision of 
trust indenture purporting to transfer 
to trustees claims on guarantees, was 
not authorized by statute and was 
without effect. Unconsol.Laws, § 1796 
et -seq.—In re Lawyers Westchester 
Mortgage & Title Co., 26 N.Y.S.2d 575. 


Where trustees according to declara- 
tion of trust were given ali claims and 


choses in action which guaranteed mort-’ 


gage certificate holders “as a class” 
might have against mortgage guaranty 
company, and were empowered to en- 
force all rights and claims which the 
certificate holders “as a class’ might 
have, against company, and _ trustees 
were not in possession of the certifi- 
eates, nor bond and mortgage which 
was enforced by others, trustees had no 
right to enforce individual guaranties 
which ran to certificate holders. Un- 
consol.Laws, § 1796 et seq.—In re Law- 
yers Westchester Mortgage & Title Co., 
26 N.Y.S.2d 575. 


In liquidation of mortgage guaranty 
company where trustees for guaranteed 
mortgage certificate holders were with- 
out right to enforce individual guaran- 
ties and claims made on such guaran- 
ties by trustees were recognized and 
allowed without complaint and allow- 
ance was confirmed, trustees as matter 
of convenience could distribute divi- 
dends allowed on claims on guaranties 


cates, guaranty of which was to 
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N.Y.8.2d 575. Bigs ee 
Where guaranteed mortgage cerca Z 
etree 
sured or any other lawful holder’ were — 


of reinsurer’s obligation to reinsured ~~ 
under reinsurance agreement, against 
amount of salvage which reinsured 
owed to reinsurer’s liquidator under 
such agreement since both reinsurer 

i ’ 


of default and distribution, conferred 
no right on guarantor and its corpo- 
rate operating trustee, to which guai ay 
antor’s receiver assigned its assets, in- 


cluding sole remaining certificate owne ea : 


by_ it, to compete in distribution with 
holders of other certificates, but oper- 
ating trustee’s certificate must be sub- 
ordinated to all others of same class, _ 
including certificate pledged by guaran- vie 
tor to bank.—In re Philadelphia Co. for 
Guaranteeing Mortgages, 19 A.2d 907, — 
842) Pal 2273 fi ane 
_The fact that some of mortgage pa‘ 
ticipation certificates, guaranteed b x 
corporate trustee for holders thereof, 
were designated in trust agreement as 
subordinate to other certificates, did 
not warrant inference that all other cer- APH 
tificates, including certificate assigned 
by trustee’s receiver to operating trus- _ 
tee, were intended to share equally in 
distribution regardless of ownership, 
as operating trustee’s certificate was — 
subordinated to other certificates by 
operation of law, not by contract.—In 
re Philadelphia Co, for Guaranteeing — a 
Mortgages, 19 A.2d 907, 342 Pa. 217. i © 
A bank, accepting pledge of mort- 
gage participation certificate, owned ee 
by corporate trustee-guarantor of such 
certificates, after defaults by mortgagor — 
and guarantor, took pledged certificate 
subject to existing.equities in favor of 
holders of other certificates, so as to re- 
quire subordination of such certificate 
to other certificates in distribution by . 
Secretary of Banking as receiver of 
substituted trustee—In re Philadelphia 
Co. for Guaranteeing Mortgages, 19 
A.2d 907, 342 Pa. 217: 


Where corporate trustee-guarantor of 
mortgage participation certificates failed 
to exercise its power under trust in- 
strument to extend mortgage until aft- 
er expiration of grace period, durin 
which guarantor defaulted, subsequen 
extension of mortgage did not affect 
status of certificates in distribution by 
Secretary of Banking as_ substituted - 
trustee’s receiver.—In re Philadelphia 
Co. for Guaranteeing Mortgages, 19 A, 
2d 907, 342 Pa. 217%. 7 
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Holders of mortgage participation 
certificates did not consent to extension 
of mortgage by permitting endorsement 
on certificates of recital merely that 
notice of extension was accepted by 
holders.—_In re Philadelphia Co. for 
Guaranteeing Mortgages, 19 A.2d 907, 
342 Pa. 217. 
§.C. Where New York court had de- 
termined amount of assessments against 
members of mutual insurance company 
which had been placed in rehabilitation, 
superintendent of insurance of New 
York in seeking to collect assessments 
levied against members in South Caro- 
3 lina was not entitled to sue all of them 

in a joint action, since causes of action 
were separate.—Pink v. Aaron, 13 8.H. 
2d 489, 196 S.C. 428. 

The proper forum for collection of 
assessments against policyholders of 
insolvent mutual insurance company is 
a court of law and not one of equity, 
and a single suit in equity cannot be 
maintained against all policyholders, 
- whether assessments were levied by di- 

rectors before insolvency or by court 

thereafter, since suit is merely an ag- 

gregation of separate actions at law.— 
; 7a y. Aaron, 13 S.H.2d 489, 196 S.C. 
* 5 


§ 98 

_ ex.Civ.App. The Attorney General 
has legal right to institute and main- 
tain suit in state’s name to forfeit life 
insurance company’s charter for cause 
-' found by him to be sufficient, without 
 eonsent of state board of insurance 
- eommissioners, which is administrative 
body exercising administrative powers 
of regulation and contro! of insurance 
matters. Vernon’s Ann.Civ.St. art. 
4679a et seg.; Vernon’s Ann.St.Const. 
art. 4, § 22.—State v. Teachers Annuity 
Life Ins. Co., 149 S.W.2d 318, error re- 


fused. § 106 


Ohio App. The omission from policy 
issued by mutual assessment insurance 
company, of provisions for assessment 
against policyholder in event of liqui- 
dation of company, would not deprive 
- Superintendent of Insurance in charge 
of liquidation of company of right to 
make the assessment, where statute 
- provided for such assessment, in view 
_of rule that statutory provisions made 
_ for, benefit of public and required to 
be incorporated in contracts between 
parties thereto, are by law considered 
to be written into such contracts by 
operation of law. Gen.Code, §§ 9607-1 
to 9607-38.—Lloyd v. Cincinnati Check- 
er Cab Co., 36 N.H.2d 67, 67 Ohio App. 
89, appeal dismissed 35 N.E.2d 446, 138 
Ohio St, 438. 
§ 107 


Ga. The mere acceptance by Georgia 
residents of policies in a New York 
‘mutual’ automobile casualty insur- 
ance company, which was not shown to 
have a lodge system with ritual and 
representative form of government, 
with statement in policies that by ac- 
ceptance insured agreed that policy 
embodied all agreements, did not ren- 
der policyholders liable to assessments 
in accordance with New York laws on 
insolvency of company, though on back 
of policies there was a statement that 
contingent liability of insured under 
policy should be limited to one year 
from expiration or cancellation, and 
should not exceed limits provided by 
Insurance Law of New York, or state 
} in which insured was domiciled, or in 
ioe which policy was written. Insurance 
oe: Law N.Y. § 340 et seq.—Pink v. A, A. 
A. Highway Express, 13 S.H.2d 337, 
191 Ga, 502. 

, Md. An attempt by insolvent mutual 
insurance company’s directors to assess 
members or policyholders thereof after 
appointment of receiver to take posses- 
sion of company’s property and collect 
debts due it was nugatory and inef- 
fectual, as directors’ duties were sus- 
pended while receiver functioned. Code 
1939, art. 48A, §§ 62, 155.—Joyce v. 

Abrams, 16 A.2d 296. 

The statute, requiring insurance com- 
missioner to institute proceedings 
against insolvent insurance company 
in court of competent jurisdiction to 
obtain injunction suspending company’s 
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“to the company and its approval, wher 


business and have court assume juris- 
diction over company’s property and 
business for final liquidation, and au- 
thorizing court to appoint 
commissioner or deputy commissioner 
as receiver of company, created no new 
equitable power or remedy, but recog- 
nized equity court’s general equity 
powers to do all things necessary to 
final orderly liquidation of company, 
so that chancellor, assuming jurisdic- 
tion over such a company for that pur- 
pose, had power to make necessary as- 
sessments against company’s members 
or policyholders. Code 1939, art. 484A, 
$ 52.—Joyce v. Abrams, 16 A.2d 296. 


Assessments by chancellor against all 
members or policyholders of insolvent 
insurance company as of specified date 
and subsequent thereto were not im- 
proper as too general because of fail- 
ure to show that company’s liabilities, 
which exceeded its assets, arose while 
persons assessed were members, as 
assessment must be regarded as decree 
fixing rate of liability, but not deter- 
mining member’s responsibility, and 
company’s receiver must show, when 
steps are taken to collect assessments, 
that company’s liabilities arose during 
membership of persons assessed. Code 
1939, art. 48A, § 155.—Joyce v. Abrams, 
16 A.2d 296. 


Mich. In equity proceeding wherein 
receiver was appointed for insolvent 
mutual fire insurance association, mem- 
bers could not oppose assessment on 
ground that officers were incompetent 
or neglectful in keeping proper records, 
since members had equal voting rights. 
—Toy ex rel. Ketcham v. Lapeer Farm- 
ers Mut. Fire Ins. Ass’n, 297 N.W. 232. 
297 Mich. 174. 


Audits of books of mutual fire insur- 
ance association, together with investi- 
gation conducted by deputy receiver, 
were sufficient basis for assessment 
against members, though officers alleg- 
edly did not keep proper records and 
omissions existed which receiver had 
no method of supplying.—Toy ex rel. 
Ketcham v. Lapeer Farmers Mut. Fire 
Ins. Ass’n, 297 N.W. 232, 297 Mich. 174. 


Members of mutual fire insurance as- 
sociation who continued as members 
after expiration of association’s certifi- 
eate of authority were liable for assess- 
ments covering the period from such 
expiration up to time of instituting re- 
ceivership proceeding. Comp.Laws 
1929, §§ 12568, 12574, 12601.—Toy ex 
rel. Ketcham y. Lapeer Farmers Mut. 
ae Ins. Ass’n, 297 N.W. 232, 297 Mich. 


On the question of liability of mem- 
bers to assessment by receiver, acts of 
mutual fire insurance association after 
expiration of association’s certificate of 
authority were -binding upon former 
members who continued as members, 
until appointment of receiver. Comp. 
Laws 1929, §§ 12568, 12574, 12601.— 
Toy ex rel. Ketcham v. Lapeer Farmers 
Mut. Fire Ins. Ass’n, 297 N.W. 232, 297 
Mich. 174. 


In passing on assessment against 
members of insolvent mutual fire in- 
surance association, court could not go 
into merits of association’s claims 
against the officers and directors, on 
theory that assessment should not be 
levied until outcome of suits against 
officers and directors and collection of 
judgments against them.—Toy ex rel. 
Ketcham vy. Lapeer Farmers Mut. Fire 
Ins. Ass’n, 297 N.W. 232, 297 Mich. 174. 


In passing on assessment against 
members of insolvent mutual fire in- 
surance association, claim that assoeia- 
tion illegally assumed liabilities on 
single hazards amounting to more than 
$2,500, not underwritten in another 
company, would be disregarded in ab- 
sence of adequate proof of such conduct 
apparent on the record.—Toy ex rel. 
Ketcham y. Lapeer Farmers Mut. Fire 
Ins. Ass’n, 297 N.W. 232, 297 Mich. 174. 


An assessment against members of in- 
solvent mutual fire insurance associa- 
tion would not be disturbed on ground 
that receiver failed to classify risks, as 
permitted by charter upon application 


insurance, 


i, K iy 
record did not show that company — 
failed to make such classification if 
there was any occasion to do so.—Toy 
ex rel, Ketcham v, Lapeer Farmers Mut. 
ae Ins. Ass’n, 297 N.W. 232, 297 Mich. ‘ 
74, : 
Assessments against members of in- : 
solvent mutual fire insurance associa- 
tion, which were prorated so’ that per- 


son becoming a member in later por- 


tion of year was only assessed for such 
proportion of the total assessment as i 
number of months in which he was a 
member bore to the 12 months of the 
year, would not be disturbed in absence 
of showing of injury.—Toy ex rel. 
Ketcham y. Lapeer Farmers Mut. Fire 
Ins. Ass’n, 297 N.W. 232, 297 Mich. 174. 


Tex.Civ.App. A receiver for insol- 
vent company cannot enforce any con- 
tract thereof beyond its terms, so that 
assessment cannot be made against 
school district on mnonassessable fire 
insurance policy, issued thereto by mu- s 
tual fire insurance company, in event 
of such company’s insolvency.—Lewis . 
v. Independent School Dist. of City of 
Austin, 147 S.W.2d 298, error granted. 

A receiver of mutual insurance com- 
pany has no greater right to impose 
assessments on policies issued thereby 
than that officers of company had when 
receiver took possession.—Lewis y. In- 
dependent School Dist. of City of Aus- 
tin, 147 S.W.2d 298, error granted. - 


§ 111 ‘ 
Ga. In suit by state superintendent 
of insurance of New York against al- 
leged Georgia members of an insolvent 
New York mutual automobile casualty 
insurance company to collect assess- 
ments levied by New York court 
against all members of the company, 
averment in petition that all defend- 
ants were policyholders and members 
of the company during the year pri- 
or to the date of commencement of 
proceedings against the company was 
an averment that defendants were mem- 
bers because they were policyholders. 
Insurance Law N.Y. § et seq.— 
Pink v. A. A. A, Highway Express, 13 
S.B.2d 337, 191 Ga. 502. 


In suit by superintendent of insur- 
ance of New York against alleged 
Georgia members of an insolvent New 
York mutual automobile casualty in- 
surance company to collect assessments 
levied against all members of the com- 
pany by proceeding in New York court, 
it was incumbent on superintendent of 
insurance to show that defendants be- 
came members, in order to subject 
them to payment of the assessment. 
Insurance Law N.Y. § 340 et seq.—Pink 
v. A, A. A. Highway Express, 13 S.B. 
2d 337, 191 Ga. 502. j 

In suit by superintendent of insur- 
ance of New York against alleged 
Georgia members. of an insolvent mu- 
tual automobile casualty insurance 
company of New York to collect assess- 
ments levied against all members of 
the company in proceeding in New 
York court, showing that defendants 
purchased policies in the company, 
that company was organized unaer the 
laws of New York, and that the laws 
provide that a policyholder is a mem- 
ber and liable. to assessment, was not 
sufficient to show that defendants were 
members so as to be subject to pay- 
ment of assessments. Insurance Law 
N.Y. § 340, et seq.—Pink v. A. A. A. 
Highway Express, 13 S.H.2d 337, 191 

a. 3 


OhioApp. The obligation of holder 
of policy issued by mutual assessment 
insurance company, to pay assessment 
against policyholder was a_ statutory 
obligation and not a contractual obli- 
gation, and therefore policyholder 
could not set off his loss under policy 
against the assessment. Gen.Code, §§ 
9607-1 to 9607-38, 11319.—Lloyd v. 
Cincinnati Checker Cab Co., 36 N.E.2d 
67, 67 Ohio App. 89, appeal dismissed 
35 N.H.2d 446, 138 Ohio St. 438. 


An assessment against holder of pol- 
icy issued by mutual assessment insur- 
ance company, and holder’s losses un- 
der policy, did not grow out of same 
transaction, and were not connected 


as eM a 


Bh therefore the policyholder did not 


a 


and. 
have 
the right to an equitable “set-off” of 
the amount of his losses against the 
assessment, since the assessment was 
a statutory obligation and the holders 
losses under the policy grew out of the 
contract obligation. Gen.Code,' §§ 
9607-1 to 9607- SOs elbe L7, —Lloya Vv. 

Cincinnati Checker ‘Cab Co., 36 N.B.2d 
67, 67 Ohio App. 89, appeal dismissed 

35 N.E.2d 446, 138 Ohio St. 438 


Assessments by Superiaecndent of 
Insurance in charge of liquidation of 
mutual assessment insurance company, 
against holders of policies issued by 
such company, created a “trust fund” 
for benefit of creditors of company, 
and such fund could not be diverted by 
permitting policyholder to deduct from 
the assessment the amount of his losses 
under policy. Gen.Code, §§ 9607-1 to 
9607-38.—Lloyd v. Cincinnati Checker 
Cab Co., 36 N.H.2d 67, 67 Ohio App. 
89, appeal: dismissed 35 N.H.2d 446, 138 
Ohio St. 438, 


If liability of holder of policy issued 
by mutual assessment insurance com- 
pany on assessment by Superintendent 
of Insurance in charge of liquidation 
of company, was founded on contract, 
“contract was for benefit of all creditors 
of company, and hence policyholder 
would not be permitted to set off his 
losses under the policy against the as- 
sessment, since to permit such set-off 
would completely abrogate the terms 
of the contract made for the benefit of 
the creditors. Gen.Code, §§ 9607-1 to 
9607-38, 11319.—Lloyd v. Cincinnati 
Checker Cab Cos 36. N.H.2d 167 a 
Ohio App. 89, appeal dismissed 35 N 
W.2d 446, 138 Ohio St. 438. 
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§ 114 

C.C.A.Kan. Where stockholder’ of 
‘life insurance company which was in 
serious financial difficulty made ar- 
rangement to secure money which was 
immediately used to increase reserve 
for outstanding policies and received 
om the company a certificate provid- 

35, that all surplus gains in excess of 

000 should be paid semi-annually 
a the holder of the certificate until the 
obligation was liquidated, that certifi- 
cate was a contingent liability and not 
an absolute promise to pay and that, 
in event of reinsurance, reinsuring com- 
pany should be bound to pay to the 
holder of certificate, savings and profits 
arising from the reinsured business, 
the right of holder of certificate was 
analogous to that of a preferred stock- 
holder and was extinguished by sale 
and transfer of assets of life insurance 
company under court order in receiver- 
ship proceeding which was equivalent 
of the foreclosure of paramount lien or 
interest of the policyholders.—Interna- 
tional Co. of St. Louis v. Sloan, 114 F. 
2d 326. 

D.C.Pa. Bill, alleging that mortgage 
guaranty company was unable to meet 
its obligations as they matured, that 
there was no possibility that it would 
ever be able to resume business which 
it had ceased about ten years ago and 
had been in a state of slow liquidation 
ever since, that officers of company were 
prolonging, liquidation solely in their 
own interests, praying for discovery, 
general relief, and appointment of re- 
ceiver, would be treated as in reality a 
bill for a receiver to conserve assets in 
aid of liquidation.—Davidson v. Bank- 
ers Bond & Mortgage Guaranty Co. of 
America, 38 F.Supp. 825. 


The District Court had jurisdiction 
to entertain a bill for a receiver to con- 
serve assets in aid of liquidation of 
mortgage guaranty company.—Davidson 
v. Bankers Bond & Mortgage Guaranty 
Co. of America, 38 F.Supp. 825. 


Mich. A receiver of insolvent insur- 
ance company derives his authority 
from statute, and cannot act in contra- 
vention of or beyond the statute, and, 
though he may ask advice of court on 
an ex parte petition, the order confers 
no additional authority. Comp.Laws 
1929, § 12269.—Toy ex rel. Ketcham v. 
Lapeer Farmers Mut. Fire Ins. Ass’n, 
297 N.W. 232, 297 Mich. 174, 

Mich. A receiver of insolvent mutual 
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fire insurance “association would not be 
ordered to intervene in case involving 
claim by association’s former secretary- 
treasurer for compensation, where at- 
torney general, in whose name the re- 
ceivership proceeding was instituted, 
was also plaintiff in case involving sec- 
retary-treasurer’s claim.—Toy ex rel. 
Ketcham y. Lapeer Farmers Mut. Fire 
Ins. Ass’n, 297 N.W. 232, 297 Mich. 174. 

A receiver of insolvent insurance 
company derives his authority from 
statute, and cannot act in contraven- 
tion of or beyond the statute, and, 
though he may ask advice of court on 
an ex parte petition, the order confers 
no additional authority. Comp.Laws 
1929, § 12269.—Toy ex rel. Ketcham v. 
Lapeer Farmers Mut. Fire Ing, Ass’ n, 
297 N.W. 232, 297 Mich. 174. 

Members of insolvent mutual fire in- 
surance association intervening in re- 
ceivership proceeding would ordinarily 
be entitled to notice of all further pro- 
ceedings. Comp.Laws 1929, § 12269.— 
Toy ex rel. Ketcham v. Lapeer Farmers 
Mut. Fire Ins. Ass’n, 297 N.W. 232, 297 
Mich. 174, 

“Alleged error in failing to give mem- 
bers of mutual fire insurance associa- 
tion formal notice of particular pro- 
ceedings in receivership was not preju- 
dicial where such members had oppor- 
tunity to contest and did contest vari- 
ous stages of the proceeding. Comp. 
Laws 1929, § 12269.—Toy ex rel. Ketch- 
am v. Lapeer Farmers Mut. Fire Ins. 
Ass’n, 297 N.W. 232, 297 Mich. 174. 


Neb. Under statute authorizing state 
insurance department to operate in- 
surance companies as going concerns, 
the state determines source of funds 
which may be used in payment of, com- 
pensation for services rendered and ex- 
penses incurred in administration of 
the affairs of an insurance company by 
the department of insurance. Comp.St. 
1929, § Peak ee eae v. State, 
299 N.W. 533. 


-Under statute authorizing state in- 
surance department to operate insur- 
ance companies as going concerns, the 
state does not underwrite items of com- 
pensation and expenses, and does not 
authorize its officials to contract to save 
employees harmless in the handling of 
such funds. Comp.St.1929, § 44-204.— 
Witzenburg v. State, 299 N.W. 533. 

Under statute authorizing state in- 
surance department to operate insur- 
ance companies as going concerns, con- 
tract entered into by insurance de- 
partment with special agent to admin- 
ister hail insurance company as a going 
concern, whereby insurance department 
agreed to hold special agent harmless 
from liability for acts done in adminis- 
tration of company, and to underwrite 
compensation which special agent was 
to receive from company, was void, 
as beyond power of state insurance de- 
partment. Comp.St.1929, § 44-204.— 
Witzenburg v. State, 299 N.W. 533. 


Nev. Petition for the appointment of 
a receiver of an ailing insurance com- 
pany which contained allegations that 
company had suspended its ordinary 
business for want of funds to carry it 
on, that business had been and was 
being conducted at a great loss, greatly 
prejudicial to interests of creditors and 
stockholders, was sufficient to show ju- 
risdiction for appointment of a receiv- 
er and sufficiently evidenced that busi- 
ness could not be conducted with safe- 
ty to the public. Comp.Laws, § 1645. 
—International Life Underwriters y. 
Second Judicial Dist, Court in and for 
Washoe County, 113 P.2d 616, rehear- 
ing denied 115 P.2d 932. 


Where court had jurisdiction of pe- 
tition for appointment of receiver for 
insurance company, mere fact that in- 
surance company appeared and ad- 
mitted allegations of complaint and 
consented to granting of relief prayed 
did not invalidate appointment of re- 
ceiver. Comp.Laws, § 1645.—Interna- 
tional Life Underwriters vy. Second Ju- 
dicial Dist. Court in and for Washoe 
County, 113 P.2d 616, rehearing denied 
115 P.2da 932, 

§ 121 


Mich, In proceedings to dissolve a 


§ 122 


mutual Bre insurance association, on 
trial of claim for a fire loss on realty 
covered by a mortgage, evidence as to 
payment of assessments, reduction of 14 
coverage, termination of interest of 
mortgagee who was protected by mort- 
gage clause in the policy, adjustment 
of the loss, and payments made by the © 
association after the loss, warranted al- — 
lowance of mortgagors’ claim on © 
ground they were the insured and 
policy as reduced in amount was in 3 
force. at time of loss.—Toy ex rel. 
Ketcham v. Lapeer Farmers Mut. Fire & 
Ins. Ass’n, Lapeer, Mich. 294 N.W. — 
160, 295 Mich. 218, 2 
N.J.Ch. Holders of title. insurance 
policies, whose claims for the amount 
of premiums paid or for the cost of re- — 
insurance had been rejected by Com- < 
missioner of Banking and Insurance in 
liquidation of the title insurer, could 
maintain suit to determine their rights, | 
though their claims were contingent in 
that they had never been evicted from a 
the lands covered and no person had — 
asserted aramount title or lien.— 
American Lead Pencil Co. v. New Jer- 
sey Title Guarantee & Trust Co., 21 
A.2d 341, 180 N.J.Eq. 148. f 
Equity will protect rights of these ae 
holding a contingent claim against in- 
surance company in liquidation when- — 
ever it is possible to do so without sub- — 
stantial detriment to the rights of other — 
creditors.—American Lead Pencil Co. 
New Jersey Title Guarantee & 
Co., 21 A.2d 341, 1380 N.J.Eq. 148. Shy 
In proceeding for lighigadian of ‘fed 
insurance company, where another com- — 
pany offered to reinsure, policyholders — 
would be permitted to file claims Bera] 
general creditors for the cost of rein-— 
surance, unless they should choose not — ay 
to reinsure, and if they wished to rein 5 
sure with some third company would 
be permitted to prove either for the 
actual cost of such reinsurance or the 
cost offered by the second company, 
whichever was lower.—American Lead 
Pencil Co. v. New Jersey Title Guar- — 
antee & Trust Co,, 21 A.2d $41, 130 ; 


Te 


N.J.Eq. 148. we 

N.Y. A claim against the assets Bee 
a dissolved insurance company may be 
allowed or disallowed only ‘by the 
court.—In re Nea Surety Co., 36 N. a 
H.2d 119, 286’ N.Y. 216, reversing In 
re Liquidation on National Surety Co... 
24 N.Y.S.2d 982, 260 App.Div. 921, ap- tis 
peal denied In re National Surety ime Weil 
25 N.Y.S.2d 1022, 261 App.Div. 804. 9 

Representation of New York liquida- eR 
tor of a New York insurance corpora- — 
tion that a claim filed with the liqui- 
dator was found to be correct and 
would be recommended to the court for 
allowance, even if considered to be | 
promissory, could not “estop” the court — 
from disallowing the claim, which the ( 
liquidator in fact did not recommend 
for allowance.—In re National Surety — 4 
Co.,.4 386 VNIBi2d |. 2195) $2863, NOYo 2 
reversing In re Liquidation of Na=eay 
tional Surety Co., 24 N.¥\S.2d 982, 260 
App.Div, 921, appeal denied In re Na- 
tional Surety’ Co., 25 N.Y.S.2d 1022, 261 
App.Div. 804. 


§1 ‘ 
IlLApp. Claims, fied within time 
fixed by court, against insurance com- 
pany in receivership on judgments 
against one insured under automobile 
liability policy, issued by such com- 
pany in Missouri, for injuries sustained 
automobile accident, should have 
been allowed, in absence of objections 
to amount or validity of claims, quan- 
tum of proof to sustain them, or valid- 
ity of judgments, though claims were 
not reduced to judgments until after 
entry of order for receiver’s Baed ee 
ment. Mo.St.Ann. §§ 65898, 9, pp 
4499, 4500.—People ex rel. EeineE v. 
Fort Dearborn Ins. Co., 30 N.H.2d 139. 
307 Ill.App. 194. 


Mich. Evidence held to _ establish 
gross neglect of duty in management of - 
mutual fire company’s affairs by secre- 
tary-treasurer, precluding recovery of 
compensation by secretary-treasurer in 
receivership proceeding.—Toy ex rel. 
Ketcham v. Lapeer Farmers Mut, Fire 
Ins. Ass’n, 297 N.W. 230, 297 Mich. 
188. 
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Mo. In action against superintend- 
ent of state insurance department for 
commissions allegedly due under in- 
surance agency contract between plain- 

_ tiff, a general agent and manager, and 
an insolvent insurance company, evi- 
dence warranted conclusion that plain- 

' tiff was appointed to procure in person 
and by subagents applications for in- 
surance, effected” in 


4 


ay 


secure applications 
Paisley v. Lucas, 143 S.W.2d 262. 


In action against superintendent of 
state insurance department for commis- 
- sions allegedly due under insurance 
agency contract between plaintiff, a 
. general agent and manager, and an in- 
solvent insurance company _ evidence 
warranted conclusion that “the terri- 
tory named herein”, as used in con- 
tract, meant territory in which plaintiff 
was given exclusive rights, and that 
_ territory which was agreed to be 
“open territory” was not named in the 
- contract, except as “open territory” 
wherein plaintiff could appoint and 
manage subagents and receive commis- 

ons and bonuses on business written 
by them, without interfering with other 
general agents and subagents working 
‘in such territory.—Paisley v. Lucas, 
§$.W.2d 262. 

n action against superintendent of 
state inSurance department for com- 
missions and bonuses allegedly due un- 
‘der an insurance agency contract be- 


mi 


sy 
A 


i 


tiff, and fact that no agent’s commis- 
sions would be paid on the policies did 
not affect plaintiff’s right to recover 
such commissions.—Paisley y. Lucas, 
fy 143"S..W2d" 262. 


moh Where insurance agency contract ap- 
- pointing plaintiff as general agent and 
- Inanager for insurance company was 
_  terminable at will of either party, ter- 
mination of contract by company’s re- 
-ceivership and orders of court there- 
under did not render either the com- 
pany or a second company, which as- 
sumed insolvent company’s contractu- 
al obligations except contracts with 

_ its agents or supervisors which were 
~ subject to cancellation by their terms, 
liable to plaintiff for breach of con- 
eer ey y. Lucas, 143 S.W.2d 
Where reinsurance agreement be- 
tween insolvent insurance company, 
which had appointed plaintiff as gen- 
eral agent and manager prior to insol- 
veney, and second company, provided 
that insolvent company sold and as- 
signed its assets to second company, 
which did not assume plaintiff’s agency 
contract, and insolvent company had 
made overpayments of commissions to 

' plaintiff, second company could charge 
x overpayments against additional ac- 
+ ecruals of renewal commissions or bon- 
} uses to plaintiff on business written 
prior to assumption contract, ‘and 
superintendent of state insurance de- 
partment, which had taken over sec- 
ond company, could recover excess of 


wiety 
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i 


overpayments from plaintiff.—Paisley — 
v. Lucas, 143 S.W.2d 262. bie wey 

N.J.Ch. In liquidation proceeding in- 
volving a company conducting business 
of title insurance and mortgage ‘guar- 
anty, a claim for cost of reinsurance of 
title policies issued by company was 
provable, to share pro rata with hold- 
ers of guaranteed mortgages. N.J.S. 
A, 17:20-2, 17:46-1.—In re Citizens Ti- 
tle Ins. & Mortg. Co., 15 A.2d 57, 127 
NJ Eq. bbl. ‘ 

In a liquidation of a company con- 
ducting business of title insurance 
and mortgage guaranty, appropriate 
provision should be made for contin- 
gent claims, including title policies. N. 
J.S.A. 17:20-2, 17:46-1.—In re Citi- 
zens Title Ins. & Mortg. Co.,)15 A.2d 
57, 127 (N.J.Hq. 551. 

N.Y.Sup. A person residing in a. 
foreign jurisdiction and filing claim 
against assets of a New York surety 
company which was in liquidation had 
burden of adducing proof in support 
of his claim, and New York liquidator 
was not bound by statements contained 
in sworn proof of claim.—In re Na- 
tional Surety Co. (Cosby Motor Co.), 
22 N.Y.S.2d 250, 174 Mise. 955. 

A judgment obtained in Virginia 
against New York surety company aft- 
er company was dissolved in New York 
was not entitled to full faith and credit 
in proceeding to liquidate surety com- 
pany, and claimant having failed to 
produce common-law proof of claim, 
referee’s report recommending allow- 
ance of claim was disaffirmed and pro- 
ceeding remanded to referee to take 
common-law proof of claim.—In_ re 
National Surety Co. (Cosby Motor Co.), 
22 N.Y.S.2d 250, 174 Misc. 955. 


§ 125 
N.Y.Sup. If rights of a member of 
voluntary association of fire insurers 
and insurance agencies were disregarded 
and member was given no opportunity 
to be heard upon particular charge 
which resulted in imposition of $1,- 
000 fine against member, no order of 
suspension or expulsion might be pred- 
icated on nonpayment of the fine, since 
the levying of the fine under such cir- 
cumstances would be void.—Irvin Agen- 
cy v. Hess, 26 N.Y.S.2d 819, 176 Mise. 
56, affirmed 26 N.Y.S.2d 858, 261 App. 
Div. 935. 


Where regulation of voluntary asso- 
ciation of fire insurers and insurance 
agencies provided that no member 
might be suspended or expelled unless 
arbitration or grievance committee of 
association should recommend such ac- 
tion and its recommendation should be 
approved by executive committee and 
in event of appeal by the member, a 
confirmation of that approval by 80 

er cent. of affirmative vote of mem- 
ers, and fines were imposed by com- 
mittee against member for violation of 
association’s regulations, but no pro- 
ceedings were initiated for suspension 
or expulsion of member, an action for 
determination that fines were illegal 
and to enjoin enforcement of them was 
prematurely brought.—Irvin Agency vy. 
Hess, 26 N.Y.S.2d 819, 176 Mise. 56, 
affirmed 26 N.Y.S.2d 858, 261 App. 
Div. 935. 


Member of voluntary association of 
fire insurers and insurance agencies 
which was fined by arbitration or griev- 
ance committee of association for vio- 
lation of regulations of association, but 
which had not been suspended or oust- 
ed from membership, could not chal- 
lenge the legality of regulation of as- 
sociation providing that no member 
should transact business with a—sus- 
pended member or with a nonmember 
on ground that regulation was violative 
of statute rendering void contracts for - 
monopoly or in restraint of trade, and 
conspiracy statute. General Business 
Law, § 340; Penal Law, § 580.—Irvin 
Agency v. Hess, 26 N.Y.S.2d 819, 176 
Misc. 56, affirmed 26 N.Y.S.2d 858, 261 
App.Div. 935. ' 


§ 128 
Miss. “Duties and liabilities impos- 
ed by law” within statute providing 
that every person who shall examine 
into or adjust any loss for or on be- 
half of an insurance company shall 
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America, 23 N.Y.S.2d 871. 


eee bi q ci ba , 
be held to be the agent of th 
as to all “duties and _liabi 
posed by law” irrespective of p 
conditions refers not to duties and 
liabilities that grow out of the con- 
tract of insurance but to the duties 


policy ; 


and liabilities imposed on insurance ~ 


companies and their agents by law 
independent of the provisions of the 
insurance contract. ode 1930, § 5196. 
—St. Paul Mercury & Indemnity 
Ritchie, 198 So. 741... 


§ 130 

N.Y.Sup. Wherever the agency clause 
in an insurance policy is inconsistent 
with other clauses of policy conferring 
power and authority upon agent, agent 
is treated as agent of company rather 
than of policyholder.—Zukowski v. In- 
ternational Brotherhood of Boiler Mak- 
ers, Iron Ship Builders and Helpers of 


§ 1 

Cal.App. Under written. contracts 
employing agent to solicit life, health 
and accident insurance, term “life in- 
surance” construed in light of statute 
declaring group life insurance to be a 
form of life insurance, included with- 
in its scope group life insurance. Pol. 
Code, § 629b.—Walther v. Occidental 
Life Ins. Co., 104 P.2d 551. ; 

Whether a contract for the solicita- 
tion of insurance is upon its face a 
complete expression of the agreement 
of the parties is a question of law for 
the court.—Walther v. Occidental Life 
Ins. Co., 104 P.2d 551. — 

Pa.Super. In procuring group life 
policy, employer acts for himself and 
on behalf of employees in order that 
they may obtain cheap insurance, and 
the employer receives no compensation 
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from the insurance company and is not © 


its agent.—Miller v. Travelers Ins. Co., 
17 A.2d 907, 143 Pa.Super. 270. 


§ 134 

D.C.Pa. In action for death and dis- 
ability benefits .under life policies, 
wherein the question was whether in- 
surer had satisfactory evidence of in- 
sured’s disability prior to alleged lapse 
of policies, through knowledge of in- 
surer’s agent, the agent was competent 
to testify concerning his own author- 
ity —Moyer v. AStna Life Ins. Co., 39 
F.Supp. 725. ‘ 

Pa.Super. In action on life policy 
wherein beneficiary contended that in- 
surer was estopped from setting ur 
forfeiture of policy for nonpayment of 
premium because an insurance solicitor 
failed to advise insured of all his op- 
tions concerning dividends, beneficiary 
failed to sustain burden of showing ex- 
tent of authority of solicitor to bind 
insurer.—Reynolds v. Equitable Life 
Assur. Soe. of U. S., 15 A.2d 464, 142 
Pa.Super. 65. : 

Tex.Civ.App. In action on fire policy, 
in which insurer claimed there was no 
policy of insurance in foree ~- time of 
fire, evidence showed that ag. t making 
parol agreement to renew policy was 
duly authorized agent of insurer, and 
as such agent had authority to issue 
and deliver fire insurance policy.—Pru- 
dential Fire Ins. Co. v.’ Williams, 148 
S.W.2d 264. Error dismissed, judg- 
ment correct. j 


Tex.Civ.App. In an action against a- 


workmen’s compensation insurer for 
dissecting and mutilating the dead body 
of plaintiffs’ brother, the evidence 
showed that a local claim adjuster was 
authorized by the insurer to act in such 
a manner that his malice was attribu- 
table to the insurer, as regards ex- 
emplary damages.—JAdtna Life Ins, Co, 
v. Love, 149 S.W.2d 1071, error dis- 
missed, judgment correct. : 
, § 135 

La. Where insured alleged in its 
petition, in suit on fire policy, that in- 
surance agency was agent of insurer is- 
suing policy, and procured an order di- 
recting insurance agency to produce 
in court all documents and correspond- 
ence pertaining to such. policy, and 
ealled owner of insurance agency on 
cross-examination on ground that he 
was an agent of insurer, insured was 
in no position to deny that agency had 
authority to represent insurer in can- 


within policy. period, policy should in 
- no event cover any person for more than 
30 days after date of death, and motor- 
ist died April 29, 1939, and by sum- 
mary decree of probate court, automo-. 


a 26: iis 


b 


collision or upset of his automobile for 
on vear from September 22, 1938, and 
providing that if motorist should die 


bile was distributed to motorist’s wife, 
and about June 10, 1939, motorist’s wife 
was informed by insurer’s service agent 
that she was protected under policy 


until July 10, 1939, and July 2, 1939, 
automobile was damaged 


in collision, 
and insurer, when notified of collision, 
sent notice of cancellation of policy 
as of July 10, 1939, and elected by 
notice to retain premium up to that 
date, there was a “ratification” by in- 
surer of unauthorized agreethent made 


by its service agent with motorist’s 


wife and insurer was precluded from 
denying liability under policy.—Abeln 
roy Mut. Liability Ins. Co., 295 N. 


Tex.Civ.App. In an action against a 
workmen’s compensation insurer for 
mutilating the dead body of plaintiffs’ 
brother, evidence that the insurer paid 
for an autopsy and used the report 
thereof in defense of a claimed liabil- 
ity Beales it sustained the jury’s find- 
ing that the insurer ratified the act of 
its local claim adjuster in procuring 
the autopsy.—Mtna Life Ins. Co. v. 


‘Love, 149 S.W.2d 1071, error dismissed, 


judgment correct. 


136 

Iowa. A provision in sickness and 
accident policy that disability or “loss” 
resulting from gas should be classified 
and treated as sickness and should be 
subject to provisions governing sick- 
ness insurance referred to loss of time, 
and not loss of life, and recovery 
could be had under accident portion 
of policy for principal sum where in- 
sured was accidentally asphyxiated by 
carbon monoxide gas.—Brush y. Wash- 
ington Nat. Ins. Co., 299 N.W. 403, 230 
Iowa 872. 


Mo. Where insurance agency con- 
tract appointing plaintiff as general 
agent and manager provided that con- 
tract might be terminated by either 
party by giving written notice to the 
other, and an amendment was added 
providing that contract would not be 
canceled or modified except by mu- 
tual agreement or unless state insur- 
ance department demanded modifica- 
tion or cancellation, contract and 
amendment did not confer upon plain- 
tiff a perpetual right of employment 
and plaintiff's employment was for an 
indefinite period and could be ter- 
minated at will of either party upon 
reasonable notice to the other.—Pais- 
ley v. Lucas, 143 S.W.2d 262. 


The rules governing duration and 
termination of other contracts of agen- 
ey ordinarily apply in determining, un- 
der terms of particular contract, the 
duration and termination of a contract 
of agency for an insurance company.— 
Paisley‘ v. ‘Lucas, 143 S.W.2d 262. 


A contract of agency for an insur- 
ance company may be terminated by 
mutual consent of parties to contract 
or by operation of law, and if con- 
tract fixes no time for its duration it 
may, as a general rule, be terminated 
at any time at election of either party. 
—Paisley v. Lucas, 143 S.W.2d 262. 

Where insurance agency contract ap- 
pointing plaintiff as general agent and 
manager provided that contract could 
be terminated by either party by giv- 
ing written notice to the other, and 
amendments were added providing that 
contract would not be canceled or 
modified except by mutual agreement, 
or unless state insurance department 
required modification or cancellation, 
and neither contract, amendments, or 
record showed any consideration for 
contract except service to be rendered 
thereunder by plaintiff, and no inde- 
pendent or additional consideration re- 


A urer - policy 
g motorist against loss from 


Lucas, 143 S.W.2d 262. } 


'_ Tex.Civ.App. Where agent of insur- 


ance company having an agency con- 
tract with the company entered into an 
agency contract with another insurance 
company, there was not only a “renun- 
ciation” of his obligations to his com- 
pany, but his company was entitled to 
treat agency contract as terminated.— 
Wyatt v. Southwestern Life Ins. Co., 
149 S.W.2d 1063, error dismissed, judg- 
ment correct. / 

Where agency contract entered Lye 
by insurance company and agent pro- 
vided that it might be terminated by 
either party by written notice 15 days 
before termination, company had a 
right to terminate the contract if it de- 
sired to do so, without being liable.— 
Wyatt v. Southwestern Life Ins. Co., 
149 S.W.2d 1063, error dismissed, judg- 
ment correct. 

Vt. Where insurance agency agree- 
ment provided that it might be ter- 
minated by either party at any time 
upon written notice to the other, 
agents could cancel it at any time up- 
on written notice to insurer either 
giving reasons therefor or not as they 
saw fit, without losing any rights in 
respect of expirations secured to agents 
by the agreement.—Kerr & [Elliott v. 
Green Mountain Mut. Fire Ins. Co., 
18 A.2d 164. 


Where insurance agency agreement 
in respect of expirations upon termina- 
tion of agreement was unambiguous, it 
controlled rights of the parties there- 
to, and its interpretation was for the 
court.—Kerr & Elliott v. Green Moun- 
tain Mut. Fire Ins. Co., 18 A.2d 164. 

Where insurance agency agreement 
in respect of expirations upon termina- 
tion of agreement was unambiguous, 
agreement was to be interpreted by its 
own language, and understanding of 
the parties must be deemed to accord 
with the agreement.—Kerr & Elliott v. 
Green Mountain Mut. Fire Ins. Co., 
18 A.2d 164. 


Where insurance agency had prompt- 
ly accounted for and paid over pre- 
miums for which it was liable, the ex- 
pirations belonged exclusively to 
agents upon termination of agency 
agreement as therein expressly provid- 
ed and agents were entitled to sole 
use and benefit to be derived therefrom 
in placing business with other com- 
panies upon expiration of policies pro- 
cured by agents, and agents’ interest 
was not limited to having the policies 
renewed in company issuing. them.— 
Kerr & Elliott v. Green Mountain Mut. 
Fire Ins. Co., 18 A.2d 164. é 

§ 141 ; 

D.C.La. A life insurer’s soliciting 
agent was “agent” of the company and 
his acts were those of the company 
even though he was not complying with 
what main office had directed branch 
office to do.—Warren v. New York Life 
Ins. Co., 37 F.Supp. 358. ; 

Minn. An insurer may impose a 
limitation on authority of its agents, 
and if agent exceeds his actual au- 
thority and person dealing with him 
has notice of such fact, insurer is not 
bound.—Rein v. New York Life Ins, 
Co.; 299 N.W. 385. 

§ 143 

N.Y.Sup. Where collections made by 
corporation from plaintiff's property 
were received by the corporation as 
managing agent of the property and 
not in corporation’s capacity as an in- 
surance broker, insurer was not charge- 
able with the funds so collected by the 
corporation, Insurance Law, § 121.—11 
Bast 112th Street Corporation v. Travel- 
ers Ins. Co., 28 N.Y.S.2d 38. 

The provision of Insurance Law re- 
lating to authority of an insurance 
broker to receive premiums was not in- 
tended to charge insurer with funds of 
insured collected by insurance broker 
while acting in some capacity other than 
as broker. Insurance Law, § 121.—11 
Past 112th Street Corporation y. Tray- 
elers Ins. Co,, 28 N.Y.S.2d 38. 


', Action of one of two partners, wh 


\ a ea 


f ri § 145 et 

Pa.Super. The mere fact that in- — 
surance solicitor had authority to 
solicit insurance did not make the 
solicitor a “general agent” with power 
to bind insurer concerning matters — 
foreign to solicitation of insurance.— 
Reynolds. v. Equitable Life Assur. Soc _ 


of U. S., 15 A.2d 464, 142 Pa.Super. 65. 
F 4 2) 


Mo. An insurance company being kag, 
corporation and therefore an artificial 
legal ‘‘person” can have no knowledge Day, 
of any facts save and except as the 
knowledge of its various oflicers and 
agents igs imputed to the cone ae 
State ex rel. John Hancock Mut. Life’ 
Ins. Co. v. Hughes, 152 S.W.2d 132, — 
quashing opinion Longo v. John Han- — 
cock Mut. Life Ins. Co., 142 S.W.2d 871. — 
Mandate conformed to 153 S.W.2d 805. 
Mo.App. The knowledge of an in 
surer’s agent acting within the scope 
of his authority is knowledge of the in- — 
surer—Watkins y. Prudential Ins. Co. 
of America, 151 S.W.2d 462, = 
N.C. Knowledge of an insurer’s agent 
or adjuster acting within the scope of 
his employment will be imputed to in- 
surer.—Blue Bird Cab Co. v. American 
Fidelity & Casualty Co., 15 S.H.2d 295, 
219 N.C. 788. BAY es 


i § 149 Ea 
C.C.A.Ala. Partners who were joint: 
state agents of life insurance company 
occupied a highly confidential fiduciary ait 
relationship with company, and it was — 
the duty of such a partner, more than — 
that of third persons applying for in- 
surance to disclose any facts eae ; 


Ah 


principal that might have resulted i 
rejecting his application for reinstate- 
-ment of life policy and additional in- 
surance.—McDaniel vy. United Ben. Life 
Ins) Cosi B20e339: sive ( 


were joint state agents of life insur-— 
ance company, in suppressing facts 
material to the risk which he knew 
before policies on his life were deliv 
ered to him was “actual” and “legal 
fraud”, rendering the insurance void 
able-—McDaniel_y. 


i 


i 


United Ben. Lif 
Jus? Co. 117 Bad 3389! : Si Mh 
§ 150 - aL EEER vehi.) 
D.C.N.Y. In equitable proceeding in-- 
volving an-accounting, upon death of 
insurer’s agent whose employment con- 
tract embraced agreement that there 
should be charged back against him 
adjustment expenses in connection with 
losses arising on policies written ey hs 
or for him, adjustment expenses in- — 
curred by insurer in connection with 
policies written by the agent were r 
quired to be credited to the insurer.— 
Smith v. St. Paul Fire & 


Marine Ins. 
Erig> 


present in person to deal with the in- — 
surer.—Smith v. St. Paul Fire & Marine © 
Ins. Co., 35 F.Supp. 80. kg 
§ 153 Neat 
Tex.Civ.App. Where insurance agents — 
in making settlement with insurance 
company executed a note and it was — 


allegedly agreed that the insurance — 
company, should discharge certain 
claims of third parties under policies | Bi 


issued by it and evidence showed that 
agents secured releases from third par- 
ties, agents were entitled to credit on ~ 
the note only the sum which they ex- 
pended in obtaining the releases and 
not the amount which the third par- 
ties originally claimed to be due them. «© 
—EHdwards v. McCorkle, 148 S.W.2d 888. . 


§ 155 

D.C.N.Y. Premiums collected by in- 
surer’s agent as agent, which the agent 
did not remit to insurer but converted 
to his own use, could not, on account- 
ing upon agent’s death, be included in 
gross premiums for the purpose of 
computing profit-sharing or contingent 
participation on the part of the agent, 
since earning of profit-sharing element 
of agent’s compensation was necessarily 
conditioned upon his putting the in- 
surer in a position to earn a profit.— 
Smith v. St. Paul Fire & Marine Ins. 
Co., 35 F.Supp. 80. 


‘§ 155 


Cal.App. Where agent under writ- 
ten contracts to solicit life, health and 
accident insurance was entitled to 
commissions if his name was signed as 
agent on applications and contracts 
contained no stipulation that agent whw 
made contract with and registered name 

: of prospective group insurance pur- 
m4 chaser should be entitled to commis- 
d sions regardless of whether group pol- 
os icy was sold by agent, an alleged oral 
; agreement for solicitation of group in- 
; surance giving agent right to commis- 
; sions if he registered name of prospec- 
tive purchaser of group policy at in- 
surer’s office prior to sale of policy not- 
withstanding that policy might be sold 
by another agent was not an “‘independ- 
- ent contract” but was an attempt to add 
a new term to written contracts and in- 
f valid for noncompliance with statute. 
iu Civ.Code, § 1698; Pol.Code, § 629b.— 
. Walther v. Occidental Life Ins. Co., 104 
Pex tee cds bo L, 


Where agent was employed under 
- written contracts to solicit life, health 
and accident insurance on basis of com- 
missions if his name was signed as 
agent on applications for insurance, an 
alleged oral agreement for solicitation 
of group life insurance giving agent 
right to commissions if he made con- 
tact with and registered name _ of 
_ prospective purchaser of group policy 
at insurer’s office prior to sale of pol- 
icy notwithstanding that policy might 
be sold by another agent could not 
alter written contracts unless oral con- 
tract was fully executed as required by 
Be statute. Pol.Code, § 629b; Civ.Code, 
_ § 1698.—Walther y. Occidental Life Ins. 
feu. co., 104 P.2d' 651. 
- ~+Where agent was employed under 
written contracts to solicit life, health 
‘and accident insurance and was enti- 
tiled to commissions if his name was 
signed as agent on applications and 
: agent alleged that under an oral agree- 
ment for solicitation of group insur- 
ance, insurer agreed to pay commis- 
sions if agent made contact with and 
registered name of prospective pur- 
sis _ chaser of group policy at insurer's office 
 -notwithstanding that policy might be 
sold by another agent, and it was not 
shown that superintendent of a com- 
pany which subsequently purchased 
- group insurance and with whom agent 
talked had authority to purchase in- 
surance and agent had no part in final 
signing of policy by purchaser and his 
name did not appear on application, 
alleged oral contract was not “exe- 
- euted” as required by statute provid- 
ing that a contract in writing may be 
altered by an ‘‘executed” oral agree- 
ment. Ciy.Code, § 1698.—Walther vy. 
Occidental Life Ins. Co., 104 P.2d 551. 


me N.Y.Mun.Ct. Where insurance broker 

had deducted his commission before 
forwarding balance of premium to in- 
surer and insured thereafter exercised 
option to cancel insurance, broker was 
entitled to retain only that portion of 
commission based upon earned premi- 
um, and insurer was entitled to recover 
balance of commission deducted _ by 
broker.—1501 Sixty-Ninth Street Cor- 
poration y. Consolidated Taxpayers 
Mut. Ins. Co., 29 N.Y.S.2d 269, 176 
Mise. 747. 


Pa.Com.Pl. A contract that no com- 
mission will be paid to an insurance 
- agent or manager, after the month in 
_ which the contract is terminated, in ac- 
Ms cordance with its terms, is binding up- 
; on the parties and must be given ef- 
F fect.—Cremer v. Modern Woodmen of 
America, 23 Brie 307. 


§ 157 
Fla, Under insurance agent’s em- 
ployment contract which contained a 
provision authorizing a forfeiture of 
renewal commissions, if agent should 
become connected with any other in- 
surance company, where agent after 
terminating his employment under 
contract became connected with an- 
other insurance company as agent, he 
was not entitled to receive commissions 
accruing on renewal premiums paid 
after he became connected with other 
company.—Barr vy, Sun Life Assur. Co. 

oi Canada, 200 So. 240. 


\ 


Generally, insurance agent has no 


vested rights in commissions on re- 
newal premiums, but rather his right 
to be paid such commissions must be 
based entirely upon terms of his con- 
tract of employment.—Barr v. Sun Life 
Assur. Co. of Canada, 200 So. 240. 

Generally, an insurance agent’s con- 
tract of employment which provides for 
commissions on renewal premiums is 
construed to require the payment of 
such commissions only as long as em- 
ployee continues as agent of the com- 
pany, unless otherwise provided in 
the contract.—Barr v. Sun Life Assur. 
Co. of Canada, 200 So. 240. 

Ky. Where agency contract provided 
that agent should forfeit his right to re- 
ceive further renewal commissions if 
he entered the service of another life 
insurance company, and life insurance 
company became insolvent, and agent 
then accepted employment as an agent 
of another life insurance company, and 
thereafter receivers of insolvent life in- 
surance company effected a reinsurance 
agreement with a third life insurance 
company, and agent on learning of the 
reinsurance contract did not sever his 
connections with the second life in- 
surance company, agent forfeited any 
right to receive renewal commissions 
from third life insurance company.— 
Lorch v. Kentucky Home Mut. Life Ins. 
Co., 146 S.W.2d 33, 284 Ky. 828. 

A provision that agent should forfeit 
his right to receive further renewal 
commissions because of life policies 
written by him, if he entered the servy- 
ice of another life insurance company, 
is valid.—Lorch v. Kentucky Home Mut, 
we Ins. Co., 146 S.W.2d 338, 284 Ky. 

Tex.Civ.App. Where insurance agen- 
cy contract could be terminated by 
written notice, and agent wrote com- 
pany’s vice president that he was con- 
sidering entering into an agency con- 
tract with another company, but woul 
not if his company would give him a 
noncancelable renewal contract whereby 
he would not forfeit service commis- 
sions on termination of contract, but 
company refused, and vice president 
wrote to persuade agent not to leave, 
and thereafter agent notified company 
that he was going to enter service of 
other company, there was no “‘‘altera- 
tion” of agency contract, nor ‘‘waiver” 
of provisions with reference to service 
commissions accruing after termina- 
tion of contract.—Wyatt v. Southwest- 
ern Life Ins. Co., 149 S.W.2d 1068, er- 
ror dismissed, judgment correct. 


§ 159 . 

Il.App. Under ordinance providing 
that no person licensed as an insurance 
broker and no company, its agent or 
manager should pay commission or 
other compensation to any person for 
negotiating contracts of insurance other 
than to licensed brokers, person unli- 
censed as an insurance broker could 
not recover for services rendered in 
connection with the issuance of a life 
policy from brokers who received com- 
pensation from insurer.—Bicek v, Roy- 
all, 30 N.H.2d 747, 307 Ill.App. 504. 


162 

Pa. Where under contract between 
insurance company and its general 
agent either party could cancel con- 
tract upon 30 days’ notice, and com- 
pany could cancel contract summarily 
for violation of or failure to comply 
with any of conditions or provisions, 
company which terminated contract 
summarily had burden to prove gen- 
eral agent’s violation of or failure to 
comply with conditions or provisions 
as sufficient cause for summary ter- 
mination of the contract.—Massachu- 
setts Bonding & Insurance Co. vy. John- 
ston & Harder, 16 A.2d 444, 

In insurance company’s suit for an 
accounting against its general agent 
which counterclaimed for unliquidated 
damages for breach of insurance agen- 
ey contract, general agent which aver- 
red that act of company “constituted a 
fraud” was not required to prove it 
to establish counterclaim, where agent’s 
averment that “the immediate cancella- 
tion” of contract “was unlawful” was 
all that it was incumbent upon agent 


ad 444, 

Tex.Civ.App. Where insurance agen- 
ey contract could be terminated by 
written notice, and agent wrote to com- 
pany’s vice president that, he was con- 
sidering entering into an agency con- 
tract with another company, but that 
he would not if his company would 
give him a noncancelable renewal con- 
tract whereby he would not forfeit serv- 
ice commissions on termination of con- 
tract, but company informed him that 
it would not enter into such contract, 
there was no “anticipatory breach” 
by company for which it should re- 
spond in damages.—Wyatt v. South- 
western Life Ins. Co., 149 S.W.2d 1063. 
Error dismissed, judgment correct. 

Vt. Where, upon termination of in- 
surance agency agreement expirations 
became the exclusive property of 
agents, any interference by insurer 
with placement of business with other 
companies upon expiration of policies 
procured by agents would be an in- 
vasion of agents’ rights——Kerr & HIl- 
liott v. Green Mountain Mut. Fire Ins. 
Co., 18 A.2d 164. 

In action by former agents for in- 
terference by insurer with agents’ en- 
deavors to reap benefit of expirations 
belonging to agents upon termination 
of agency contract, insurer’s motion 
for directed verdict was properly over- 
ruled.—Kerr & Elliott v. Green Moun- 
tain Mut. Fire Ins. Co., 18 A.2d 164. 


In action by former agents against 
insurance company for preventing 
agents from reaping full benefit of ex- 
pirations which became exclusive prop- 
erty of agents upon termination of 
agency agreement, circular notice mail- 
ed by company to policyholders and 
stating that another person had been 
appointed as company’s agent and sug- 
gesting that he be called for anything 
he could do in the insurance line, was 
properly admitted over objection that 
it was immaterial.—Kerr & Elliott v. 
Green Mountain Mut. Fire Ins. Co., 
18 A.2d 164. 


In action against insurance company 
for depriving former agents of bene- 
fits of expirations, letters by new agent 
to two policyholders expressing hope 
that they would continue existing in- 
surance with the company were prop- 
erly admitted in evidence, even though 
they were sent after agent was directed 
to make no further use of information 
given him by company concerning ex- 
pirations, since it was company’s duty 
to see that its instructions were obey- 
ed.—Kerr & Elliott v. Green Mountain 
Mut. Fire Ins. Co., 18 A.2d 164. 


In action by former agents for de- 
priving them of benefits of expirations, 
proof that upon termination of agency 
there were 214 policies in force which 
had been procured by agents for com- 
pany and that agents would have re- 
ceived $613.98 in commissions if all 
the policies had been renewed with 
agents was properly admitted where 
there was proof that company had at- 
tempted to get all the policyholders 
to_ renew their policies in the company. 
—Kerr & HBlliott v. Green Mountain 
Mut. Fire Ins. Co., 18 A.2d 164. 


In action by former agents of in- 
surance company for depriving them of 
full benefits of expirations, the rule of 
damages has as its basis compensation 
to agents for the injury they sustain- 
ed.—Kerr & Elliott v. Green Mountain 
Mut. Fire Ins. Co., 18 A.2d 164 


In action against insurance com- 
pany for depriving former agents of 
benefit of expirations, that 10 of the 
214 policies existing on termination of 
agency had not expired at time of 
trial did not render inadmissible a 
list of all the policies and evidence 
of amount of renewal commission in 
case of renewal where there was eyi- 
dence indicating what had happened to 
95 per cent. of the policies involved.— 
Kerr & Hlliott v. Green Mountain Mut. 
Fire Ins. Co., 18 A.2d 164. 


In action against insurance company 


‘policies, 
tha 


; é $ t acts 
-eomplained of would result in damages 


to plaintiffs subsequent to trial and 
evidence from which jury could: reason- 
ably estimate amount thereof, charge 
that plaintiffs were entitled to recover 
commissions at-agreed rates on amount 
of expirations they might reasonably 
have expected to secure if not inter- 
fered with by defendant, less commis- 
sions on such expirations as plaintiffs 
had actually obtained, was proper.— 
Kerr & Elliott v. Green Mountain Mut. 
Fire Ins. Co., 18 A.2d 164. 

Where former agents became own- 
ers of expirations on termination of 
agency, company’s renewal of any poli- 
cies procured by agents and in force 
upon termination of the agency was 
a violation of the contract, even though 
company had not solicited such re- 
newal.—Kerr & Elliott v. Green Moun- 
tain Mut. Fire Ins. Co., 18 A.2d 164. _ 

Where expirations became exclusive 
property of agents upon termination 
of agency, any intentional act by com- 
pany which would directly interfere 
with agents’ right to obtain a transfer 
of the business to other companies 
would invade agents’ rights.—Kerr & 
Elliott v. Green Mountain Mut. Fire. 
Ins. Co., 18 A.2d 164. j 

In action against insurance company 
for depriving former agents of bene- 
fits of expirations, instruction that 
plaintiffs were entitled to recover for 
extra labor and expense in attempting 
to protect their rights provided that 
such labor and expense resulted from 
defendant’s unlawful interference was 
properly given in view of the evidence. 
—Kerr & Elliott v. Green Mountain 
Mut. Fire Ins. Co., 18 A.2d 164, 

/ ; § 164 ¢ 

Ill.App. In action against insurance 
broker to recover for services. rendered 
in connection with issuance of a policy, 
where ordinance forbade licensed bro- 
ker to pay compensation to unlicensed 
broker for negotiating insurance con- 
tracts, and uncontradicted proof showed 
that plaintiff was not licensed, verdict 
should have been directed for defend- 
ant since there was no material issue 
_of fact.—Bicek v. Royall,- 30 N.H.2d 
747, 307 Ill.App. 504. 


Ii. App. Complaint of agent against 
insurer for commissions under three 
- contracts, for discovery and an account- 
ing was cognizable in court of equity 
because on its face it showed that the 
account was so complicated and in- 
volved that it would be difficult to pre- 
sent the various items to a jury in such 
a manner as to enable the.jurors to sat- 
isfactorily determine the amount due.— 
Midland Underwriters v. Travelers Cas- 
» ualty Ins. Co., 31 N.H.2d 614, 308 Ill. 
App. 239. 


Okl. In action by fire insurance 
agent against insurer to recover com- 
missions under written contract as 
allegedly modified by oral agreement, 
evidence was sufficient to establish the 
modification.—Eugene Whittington & 
Co. v. Universal Ins. Co. of Newark, 
N. J., 104 P.2d 425. 7 


In an action to recover money alleg- 
edly due under the terms of an agency 
eontract, the issue of final settlement 
and payment is ordinarily to be _ de- 
termined by the jury.—Hugene Whit- 
tington & Co. v. Universal Ins. Co. of 
Newark, N. J.,-104 P.2d 425. 


Wash. Evidence warranted denial of 
plaintiff’s recovery of brokerage com- 
mission on surety bond, on ground that 
laintiff was not the procuring cause 
in bringing application for bond to de- 
fendant.—W. W. Conner Co. v. McCol- 
lister & Campbell, 115 P.2d 370. 


§ 166 

D.C.N.Y. Evidence that insurance 
broker, who undertook to have plain- 
tiff’s jewelry insured against theft on 
binder pending an appraisal to deter- 
mine value, was licensed as a broker 
and that letterhead used by her in 
‘correspondence with plaintiff gave her 
calling as that of an insurance broker, 
showed that she was a “broker” rather 
than insurer’s ‘agent’ and that she 


‘ 


_ INSURANCE. 


acted only as_a br ker in the transac- 
tion in plaintiff's 


j ehalf, and hence in- 
surer was justified in regarding broker 
as having full authority to act for plain- 
tiff in all matters relative to the insur- 
ance before issuance of policy —Ham- 
mond y. Insurance Co. of North Ameri- 
apt F.Supp. 674, affirmed 118 F.2d 


La.App. In insurance company’s suit 
for amount of earned premium on li- 
ability insurance policy canceled by 
plaintiff, evidence held to show that 
local insurance agency which dealt with 
defendant was agent of insurer, not of 
insured.—Commercial Standard Ins, Co. 
v. Market Produce Co., 197 So. 154. 


Wash. In insured’s suit to enjoin 
cancellation of automobile liability pol- 
icy on ground that insured had applied 
fora policy with a non-cancelable clause 
and did not know that policy contained 
clause permitting cancellation by in- 
surer, evidence warranted conclusion 
that person with whom insured dealt 
in obtaining policy was an insurance 
broker and insured’s agent, and that 
such person’s knowledge was insured’s 
knowledge with respect to terms of 
policy.—Carstensen_y. Standard Acci- 
dent Ins. Co., 111 P.2d 565, 
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Ill.App. Where no period of time 
was mentioned in contract under which 
corporation agreed to cede to plaintiff 
the handling of corporation’s compensa- 
tion insurance in consideration for. the 
plaintiff’s purchase of corporate stock, 
the contract was terminable at will, and 
the corporation upon obtaining its in- 
surance elsewhere was not liable in 
damages to the plaintiff_—Smullan v. 
Kensington Steel Co., 33 N.E.2d 732, 
310 Ill App. 264. 


§ 168 

Wash. In insured’s suit to enjoin 
eancellation of automobile liability pol- 
icy on ground that insured had applied 
for a policy with a non-cancelable 
clause and did not know that policy 
contained clause permitting cancellation 
by insurer, evidence warranted conclu- 
sion that person with whom insured 
dealt in pbs policy was an in- 
surance broker and insured’s agent, and 
that such person’s knowledge was in- 
sured’s knowledge with respect to 
terms of policy.—Carstensen v. Stand- 
ard Accident Ins. Co., 111 P.2d 565. 

§ 170 

Ark. In replevin to recover posses- 
sion of truck allegedly sold to defend- 
ant by plaintiff under contract reserv- 
ing title until purchase price was paid, 
wherein defendant interposed defense 
that purchase price included premium 
paid by plaintiff for collision insur- 
ance policy covering short hauls, and 
that plaintiff failed to procure long 
haul insurance and to charge additional 
premium to defendant as subsequently 
agreed, and that truck was thereafter 
wrecked while making long distance 
haul, evidence whether plaintiff agreed 
to procure long-haul collision insur- 
ance was for jury.—Broyles y. Inter- 
pecioual Harvester Co,, 150 S.W.2d 
733. 


Ky. Where automobile conditional 
sales contract provided that seller or 
any assignee was authorized to pur- 
chase theft and other insurance in such 
amounts as seller or assignee might re- 
quire relating to their and purchaser’s 
respective interests, and seller of auto- 
mobile procured policy for $550 insur- 
ance for first 12 months and $300 there- 
after, and automobile was stolen after 
12 months when buyer claimed value 
of $650, buyer could not recover from 
seller on theory that seller’s agents 
agreed to procure insurance sufficient 
to cover full value, since sales agree- 
ment was conclusive of agreement be- 
tween parties and there was no ques- 
tion of obtention of signature through 
fraud or mistake as to terms of agree- 
ment.—Black Motor Co. v. Thomas, 147 
S.W.2d 696, 285 Ky. 267. 


Automobile conditional sales contract, 
providing that seller or assignee was 
authorized to purchase theft and other 
insurance in such form and amounts as 
seller or assignee might require relat- 


ee ee 


ing to their and purchaser’s respective — oe 
“inte ; 


rests, merely authorized seller to. 
secure insurance to protect itself as 
‘well as buyer and was not agreement 
on) part of seller to act as insurance 
broker for buyer.—Black Motor Co. v.  _ 
‘Thomas, 147 S.W.2d 696, 285 Ky. 267. 


rates causing substantial loss, and pro- 
cured new insurance and insurance on 
property theretofore uninsured through 
corporation controlled by agent, which 


ecutor was not precluded from recover- 
ing commissions procured by corpora- — 
tion by statute prohibiting rebating — 
and discrimination, since evil at which 
statute is aimed is the making of — 
agreements between insurer and in- — 
sured whereby secret refunds or re- 
bates are procured by insured and th fest 
estate which was not party to agree 
ment was not obtaining a “rebate” in 
collecting secret profit made by it: 


corporation received commissions, ex- — 4 


agent. Insurance Law, § 188.—In re. 
Browning’s Estate, 22 N.Y.S.2d 652, © 
175 Mise. 107. : “al 


§ 171 Ss: 

Mo. An insurance company has right 
to make reasonable provisions other 
than those applying to health or gen~ ae 
eral physical condition of insured inits 
contract, prohibiting contract from ap- 
plying to persons of a specified class 
which would increase the risk, and, 
ag to a person actually in an excluded 
class, no contract to insure him is made 
when such person procures issuance 0: 
a contract to him which expressly pro 
vides that it does not insure anyon 
in such class.—Johnson v. Central Mut 
Ins. Ass’n, 143 S.W.2d 257, reversing 
132 S.W.2d 674. AL eR 

An association, operating on assess- Be 
ment plan, made no contract of life 
insurance with a purported insured, if 
she was over age required for members _ 
at time she applied for a certificate, in 
view of terms of contract of insurance 
excluding from insurance persons ove 
age of 50. Mo.St.Ann. § 5745 et seq., p 
4398 et seq.—Johnson vy. Central Mut 
Ins. Ass’n, 143 S.W.2d 257, reversing 
132 S.W.2d 674. Toys | 


Where insurance assessment plan re- 
quires all persons insured to be mem-_ 
bers of association and all pay same 
amounts for insurance regardless of 
age, and each policy is to some exten 
a contract with every other member, 
and statutes fix maximum age limita- — 
tions, an assessment company may by 
its contract fix age limitations within 
and less than statutory maximum age 
limits, and a contract does not insure 
persons over age limit specified, and 
such person cannot use the misrepre- 
sentation statute so as to make insur 
ance contract binding on assessment 
company, since age is a definite and 
certain matter, similar to an excepted 
risk or prohibited hazardous ocecupa- 
tion. Mo.St.Ann. §§ 5732, 5751, pp. 
4373, 4406.—Johnson vy. Central Mut. — 
Ins. Ass’n, 143 S.W.2d 257, reversing 


a 


132 S.W.2d 674 
§ 173 Uae 
Idaho. In action against deceased’s . 
executrix to recover balance due on va 
broker’s commissions for procuring © 


surety bonds for public improvement 


contractor, deceased’s card which was 
presented to plaintiff when plaintiff 
and deceased were first introduced, 
which identified deceased as general 
agent and representative of an insur- 
ance company, and which did not in- 
form plaintiff that deceased was acting 
merely as the agent of an insurance 
agency, was admissible for jury’s con- 
sideration in determining whom _ de- 
ceased was representing.—Clay v. Ros- 
si, 108 P.2d 506. 


Where contractors, required to fur- 
nish two surety bonds on their con- 
tract with government, appointed de- 
ceased to represent them in procuring 
the required bonds but made it a con- 
dition of that appointment that plain- 
tiff share equally in commissions on 
all bonds and deceased wrote memoran- 


§ 173 Baa 
dum agreement acknowledging plain- 
tiff’s right to share equally in commis- 


sions on all bonds, 
admissible 


the memorandum 
was in plaintiff's action 
against deceased’s executrix to recover 
balance due on broker’s commission, 
notwithstanding the memorandum was 
signed only by the contractors and de- 
ceased, since the memorandum was a 
written contract imposing duties and 
conferring benefits on and for benefit 
of three parties. Code 1932, § 16-202. 
—Clay v. Rossi, 108 P.2d 506. 

Where plaintiff, suing deceased’s 
executrix for balance due for broker’s 
commissions, testified that he did not 
know anything of insurance agency op- 
erating under deceased’s name and that 
all of plaintiff's dealings were with 
deceased individually, but statement 
which accompanied draft to plaintiff 
showed that it was made out by the 
agency, question was presented for 
jury regarding whom_ deceased was 
fee senting, — Clay vy. Rossi, 108 P.2d 
ov x 
_IuM.App. Where no period of time 
- was mentioned in contract under which 
=# orporation agreed to cede to plaintiff 
$ the handling of corporation’s compensa- 
tion insurance in consideration for the 
; plaintiff’s purchase of corporate stock, 
the contract was terminable at will, 
and the corporation upon obtaining its 
insurance elsewhere was not liable in 
damages to the plaintiff.—Smullan v. 
ensington Steel Co., 33 N.H.2d 732, 
10 Ill.App. 264. 

__N.Y.App.Div. Where defendant hired 
insurance broker to procure public li- 
ability and property damage _ insur- 
ance, and broker secured agreement 
_ from insurance company to insure the 
_ risks, and defendant agreed to accept 

the policies without reservation, and 
‘defendant thereafter caused substitu- 
tion of name of another broker for sole 


er for damages for breach of contract, 

in an amount equal to amount of com- 
_ missions which broker would ‘have 
earned from insurance company had 
defendant performed the contract.— 
Clinchy v. Grandview Dairy, 27 N.Y.S. 
2d 793, 262 App.Div. 51, appeal granted 
29 N.Y.8.2d 512, 262 App.Div. 845. 


Where policies issued to insured 
- wrongfully causing substitution of 
name of another insurance broker for 
name of plaintiff broker engaged by 
insured to procure the policies, con- 
tained clauses permitting cancellation 
by insured, and pursuant to such au- 
thority insured exercised right of can- 
 eellatiorn several months after policies 
were issued, broker’s damages for in- 
sured’s breach of contract were lim- 
ited to commissions on premiums 
earned up to time of cancellation.— 
_ \Clinchy v. Grandview Dairy, 27 NY. 
 §.2d 793, 262 App.Div. 51, appeal grant- 
ed 29 N.Y.S.2d 512, 262 App.Div. 845. 
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 §,C.A.Fla. Where insured who died 


in five years prior to applying for pol- 
__icies, received medical treatment for 
ailment diagnosed as cardio spasm, 
answer in application denying that in- 
sured had received medical treatment 
within past five years was ‘‘material” 
and precluded recovery on the pol- 


- swer was given with a_ conscious, 
fraudulent purpose to deceive.—Metro- 
politan Life Ins. Co. v. Madden, 117 
W2d 446. 


C.C.A.Mich. Concealment by insured 
of a material fact, which insurer had 
a right to know, or false statement in 
application for life insurance with re- 
vs spect to serious illness, hospitalization, 
or consultation with physicians bears a 
direct relation to the acceptance of the 
risk and the hazard assumed by the in- 
; surer as matter of law, so as to bar re- 
covery on policy, notwithstanding 
Michigan statute making falsity of 
statements as to immaterial facts no 
bar to recovery. Pub.Acts Mich.1917, 

No. 256, and pt. 3, c. 2, § 17.—Great 
" Northern Life Ins. Co. v. Vince, 118 
F.2d 232. 


_icies without regard to whether an-- 


C.C.A.Mich. A seemingly inadvertent 


error in date of apnendectomy as giveD | 


by insured physician in application for 
life policy was deemed immaterial.— 
Northwestern Nat. Life Ins. Co. v. 
Nalbant, 119 F.2d 725. 

D.C.Ala. Where insurer falsely stat- 
ed in application for life policies that 
he had not consulted any physician 
within five years of applications, when 
in fact insurer had consulted physician 
and had been informed that there was 
sugar in his urine and that sugar con- 
tent could be diabetes, and diabetes 
was found to be a contributing cause 
of insured’s death, which occurred rela- 
tively soon after issuance of policies, 
insurer had right to cancel policies, re- 
gardless of whether false answers 
made by insured were made by him 
consciously, intentionally or wilfully, 
or were the result of oversight or_in- 
advertence.—New England Mut. Life 
Ins. Co. vy. Barnett, 39 F.Supp. 761. 

D.C.Pa. Where question in applica- 
tion for life policies called for name 
and address of last physician consulted 
by insured, date, duration and diagnos- 
is of illness, insurer could not com- 
plain of incomplete answer merely giv- 
ing name of physician, as ground for 
cancelling policies issued,—Continental 
American Life Ins. Co. of Wilmington, 
Del., v. Fritsche, 37 F.Supp. 1. 

In application for life policy requir- 
ing names of physicians consulted by 
insured within past five years, ‘‘physi- 
cian’? was used in a sense inclusive of 
osteopaths, notwithstanding statutory 
and dictionary distinctions between 
“physician” and “osteopath”, and hence 
failure to mention consultation of oste- 
opath could be ground for cancelling 
policies.—Continental American Life 
Ins. Co. of Wilmington, Del., v. Frit- 
sche, 37 F.Supp. 1. 


D.C.Pa. Where answers of insured 
concerning his health as well as con- 
sultation and treatment by physician 
within five years prior to application 
for insurance were knowingly false, 
the insurer was entitled to cancellation 
of the disability and double indemnity 
provisions in incontestable life policy. 
—Hquitable Life Assur, Soc. of U. S. v. 
Saftlas, 38 F.Supp. 708. 


Ga.App. Under life policy limiting 
insurer’s liability to amount of pre- 
miums paid where insured had been 
treated for a serious disease before is- 
suance of the policy, insurer was not 
liable where insured had been treated 
for pellagra, a serious disease, about 
eight months before issuance of the 
policy, without knowledge of insurer 
or waiver by insurer.—National Life & 
Peeing Ins. Co. v. Harris, 12 S.H.2d 


Mass. An insured’s false statement 
in applieation for life policy that he 
had not within the last five years con- 
sulted or been treated by physician, 
whereas in fact he had shortly before 
consulted physician, did not warrant 
rescission of policy under statute in 
absence of evidence of actual intent 
to deceive or increase in risk of loss. 
G.L.(Ter.Ed.) c. 175, § 186.—Metropoli- 
tan Life Ins. Co. v. Burno, 33 N.H.2d 
519, 309 Mass. 7. 


Mo.App. A_ life policy provision 
stating that if within two years before 
date of issue insured was a patient at 
or inmate of any institution for treat- 
ment of physical or mental disease or 
underwent any operation or was at- 
tended by a physician, unless shown 
that no such treatment or attention 
was for a serious disease, injury, or 
condition, or if insured was rejected 
for life insurance before that date, pol- 
icy should, subject to incontestability 
clause, be voidable unless reference to 
such treatment or attention or prior 
rejection was indorsed on policy by 
insurer, was valid and enforceable.— 
Brown v. Metropolitan Life Ins. Co., 


151 S.W.2d' 499. 

N.Y.App.Div. Insurance applicant’s 
false answer with respect; to grippe 
and bronchitis conjoined with false 
answer with respect to X-ray exam- 
inations of chest was material as a 


matter of law, as basis of insured’s 


INSURANCE Sh a ape 


defense—Prusak, v. Ji 
Mut. Life Ins. Co. 2 
261 App.Div, 218. | 

N.Y.App.Div. An insure 


disclose facts that she had been treat- 


ed for thyroid condition and operated 
on for removal of thyroid gland, in 
answering questions in application for 
hospitalization insurance policy as to 
whether she had had medical or surgi- 
cal treatment within past seven years 
and ever had surgical operation, was 
material ‘‘misrepresentation” or- sup- 
pression of information as matter of 
law, so as to bar recovery on policy. 
—Kuritzky vy. National Casualty Co., 
27 N.Y.S.2d 5, 261 App.Div. 1083, re- 
versing 23 N.Y.S.2d 776, motion de- 
nied 27 N.Y.S.2d 192. : 

N.Y.Sup. Where nurse who resided 
at city hospital which employed her 
was required to undergo periodical ex- 
amination at behest of employer, and 
nurse in applying for life policy an- 
swered negatively question as to what- 
physicians she had consulted, answer 
was not such as would entitle insurer 
to cancel life policy, since insured in 
being subjected to periodical examina- 
tions did not “consult” physician in 
sense in which that term is ordinarily 
understood._Farmers & Traders Life 
Ins. Co. v. Dalheim, 24 N.Y.S.2d 89, 
175 Misc. 145. 


Where nurse who resided in hospital 
which employed her was confined to a 
room or ward in the hospital at time 
when she was suffering from a cold 
and sore throat because it was more 
convenient for hospital staff to take care 
of nurses in that manner, and nurse 
in application for life policy answered 
negatively question as to whether she 
had been an inmate of any_ hospital, 
negative answer did not entitle insurer 
to cancellation of the policy, since the 
nurse was not an “inmate” of the hos- 
pital in the usual sense of the word 
as applied to a patient going to a hos- 


pital—_Farmers & Traders Life Ins. 
Co. v.. Dalheim, 24 N.Y.S.2d 89, 175 
Mise. 145; 


N.Y.City Ct. Even though insured’s 
misrepresentation regarding her prior 
medical history was innocently made, 
it would be sufficient to avoid hos- 
pitalization policy if it materially af-° 
fected the acceptance of the risk or 
hazard assumed by the insurer. In- 
surance Law, § 149, enacted by Laws 


1939, ¢. 882.—Kuritzky v. National 
Casualty Co., 23 N.Y.S.2d 776. 
Ohio App. An estoppel against in- 


surer asserting representation in appli- 
cation for life policy that insured had 
not been attended within two years 
prior to issuance of policy by a physi- 
cian for a serious physical condition 
to be untrue, because of failure to — 
attach application to life policy, as 
required by statute, did not preclude 
setting up of a clause in the policy 
containing same language as that em- 
ployed in the application. Gen.Code, 
§ 9389.—Campbell vy. Monumental Life 
Ins. Co., 34 N.E.2d 268. 


Pa. Life insurance applicant’s state- 
ments with regard to prior medical 
attendance, although material to risk, 
are not rendered fraudulent by failure 
to report every attendance or treatment 
by physician, as where application does 
not disclose attendance for compara- 
tively minor illnesses.—Freedman vy. 
Mutual Life Ins. Co. of New York, 21 
A.2d 81, 342 Pa. 404. 


Pa.Super. Where industrial life pol- 
icies were conditioned on the insured’s 
not having been attended by a physi- 
cian for a serious disease or complaint 
within two years of issuance of policy 
and on insured’s never having had any 
of certain enumerated diseases includ- 
ing cancer, insurer was relieved of 
liability on proof that insured had suf- 
fered from cancer and had _ received 
medical attention therefor within two 
years of issuance of policy, notwith- 
standing insured had not been in- 
formed of his condition.—Pachter vy. . 
Metropolitan Life Ins. Co. 19 A.2d 
507, 144 Pa.Super. 188. 

Pa.Com.Pl. The failure to report 
every attendance or treatment by a 


cons 


alone ¢ ute 
e where the appli- 


ose attendance for 
: _grippe, acute colds, indiges- 
or other comparatively minor ill- 
Prudential Ins. Co. 


nesses.—Kibler y, 


‘of America, 19 Leh.L.J. 139. ° 


Tex.Civ.App. Where application for 
life policy contained questions respect- 
ing applicant’s physical condition and 
past medical history and warranties 
under which applicant warranted that 
answers to questions were true, insur- 
er was entitled to true history of ap- 
plicant’s prior condition of health and 
treatments incident to applicant’s ill- 
ness, as well as applicant’s condition 
of health at time when insurer under- 
took to issue policy.—Hughes v. Amer- 
ican Nat. Ins. Co., 146 S.W.2d 470. 
1 
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_ ©.C.A.Ark. Under Arkansas law, an 
insurer is liable on its policy of ac- 
cident insurance if insured’s death re- 
sulted when it did on account of an ag- 
_gravation of a disease by “accidental 
injury, even though death from disease 
might have resulted at a later period 
regardless of injury, on theory that if 
death would not have occurred when 
it did but for injury, accident was 
direct, independent, and exclusive cause 
of death.—Clay County Cotton Co. v. 
Home Life Ins. Co. of New York, 113 
F.2d 856. 

When an insurance company issues 
an accident policy to a diseased person 
with full knowledge of hig condition, 
and such condition becomes a contribut- 
ing factor to accidental injury or death, 
insurer, because of diseased condition, 
is not relieved of liability on policy.— 
Clay County Cotton Co. v. Home Life 
Ins Co. of New York, 113 F.2d 856. 


Wash. In order for beneficiary to 
recover upon an accident insurance pol- 
icy covering death through “external, 
violent and accidental means” independ- 
ent of ali other causes, insured need 
not be in perfect health at time ac- 
cident occurs.—Graham y. Police & 
Firemen’s Ins. Ass’n, 116 P.2d 352. . 


For recovery under accident insur- 
ance policy covering death through ex- 
ternal, violent and accidental means in- 
dependent of all other causes, it is nec- 
essary that accident be direct and prox- 
imate cause of the death.—Graham v. 
Police & Firemen’s Ins. Ass’n, 116 P.. 
2d 352. 

§ 181 


Mo.App. Where a foreign insurer by 
statute could contract insurance only 
through its authorized resident agent 
and an authorized resident agent of a 
foreign fire insurer issued and counter- 
signed fire policy, agent was the “in- 
surer”’ for purpose of making repre- 

- sentations as to the insurance contract. 
Mo.St.Ann. § 5902, p. 4501.—Bennett 
v. National Fire Ins. Co. of Hartford, 
143 S.W.2d 479. 


¢ 


; § 183 
C.C.A.I1]. Where preliminary binder 
is issued upon’ the mere naked order 
for an insurance contract, when the 
contract is issued, if it contains the 
usual conditions, limitations, and _ ex- 
clusions that have by practice been 
generally recognized in similar con- 
tracts or that have previously existed 
in similar: contracts between the par- 
ties, the conditions, limitations, and 
exclusions will be enforced, though 
they were not mentioned in prelimin- 
ary conversations leading to issuance 
of the contract.—Fisher v. Underwrit- 
ers at Lloyd’s London, 115 F.2d 641. 
Kan. Where applicant for accident 
and health insurance policy answered 
in negative questions as to receiving 
acnident or sickness indemnity and as 
to other accident or sickness insurance, 
but evidence indicated he had received 
compensation for injuries from govern- 
ment and had been admitted to Veter- 
ans’ Hospital for observation only, but 
not for treatment, the answers, even 
if constituting misrepresentations, were 
immaterial, and did not preclude re- 
covery on policy where:not made with 
intent to deceive. Gen.St.1935, 40-418, 
—dlliff v. Inter-State Business Men’s 
Accident Co., 109 P.2d 92, 153 Kan, 
iG 


insurer’s physician that 


Pe 


Smet deus TNE ees seibee? see 
Ohio App. Where insured procured a 

divorce from his first wife, whom he 
had designated as beneficiary in certifi- 


: \ 
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cate of life insurance issued by fra- 


ternal benefit association, but failed to 
change the designation of beneficiary, 
the designated beneficiary, not being 
the wife of insured at time of his 
death, was not entitled as insured’s 
wife to share in the proceeds of death 
benefit certificate under statute, limit- 
ing the payment of such benefits to 
designated class of persons and institu- 
tions. Gen.Code, § 9467.—Lakewood 


epee Ben. Ass’n v. Jones, 36 N.H.2d 


Where insured designated as: benefi- 
ciary of life insurance certificate issued 
by fraternal benefit association, his 
“wife”, adding thereto the name of his 
then wife, from whom insured subse- 
quently obtained a divorce, the fact 
that insured was by such divorce de- 
eree ordered to support and maintain 
divorced wife did not entitle such di- 
vorced wife to proceeds of death bene- 
fit certificate as a ‘‘dependent”: of in- 
sured. Gen.Code, § 9467.,—Lakewood 
eee Ben. Ass’n y. Jones, 36 N.H.2d 
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C.C.A.Va. An applicant for life in- 
surance is under duty to inform insur- 
er fully regarding changes in appli- 
cant’s physical condition seriously af- 
fecting his health after signing appli- 
cation and before delivery of policy.— 
Combs vy. Equitable Life Ins, Co. of 


Iowa, 120 F.2d 432, affirming 34 F. 
Supp. 1002. 
' Where insured discovered for first 


time after making application for Vir- 
ginia life policy and examination by 
insured was 
afflicted with an ailment that material- 
ly affected the risk, insured was re- 
quired to make full disclosure to in- 
surer before accepting the policy.— 
Combs vy. Equitable Life Ins. Co. of 
Iowa, 120 H.2d 4382, affirming 34 F. 
Supp. 1002. 


Where between date of examination 
of insured by insurer’s physician and 
delivery of Virginia life policy, insured 
consulted a physician and the consul- 
tation revealed a serious ailment, the 
insured was under duty of making full 
disclosure to the insurer and failure to 
do so vitiated the policy regardless of 
whether there had been a change in 
physical condition of the insured after 
the application was made.—Combs v. 
Equitable Life Ins. Co. of Iowa, 120 
F.2d 432, affirming 34 F.Supp. 1002. 

Mass. Where an employer applied 
for a $3,000 policy on the life of an 
employee, who executed an assignment 
to the employer, there was no written 
policy enforceable by the employer as 
assignee, where a $2,000 policy, which 
was the largest that the insurer would 
agree to issue, was not drawn_ until 
after the. employee’s death, though 
dated previously thereto; the policy 
not becoming binding by its terms un- 
til countersigned.—Harle C. Dodds, Inc. 
v. Boston Casualty Co., 31 N.H.2d 7, 
308 Mass. 124. 


Tex.Civ.App. A contract of life in- 
surance consummated after the death 
of the person whose life constitutes 
the subject matter of the contract is 
invalid.—Cox v. Pyramid Life Ins. Co., 
150 S.W.2d 819, error refused. 


§ 203 
C.C.A.Tex. The “public policy” 
against grant of insurance proceeds to 
persons lacking insurable interest is to 
prevent wagering policies.—Griffin v. 
McCoach, 116 F.2d .261. 

Va. <A contract of insurance on prop- 
erty of another in which insured has 
no interest is void as against public 
policy, since one cannot be indemnified 
for loss which he did not sustain.— 
Liverpool & London & Globe Ins. Co., 
Limited, v. Bolling, 10 S.H.2d 518. 

§ 204 

Va. Any person who has any inter- 
est in property, legal or equitable, or 
who stands in such a relation thereto 
that its destruction would _ entail 
pecuniary loss upon him, has an “in- 


-in favor of insured individuals of the ~ 


“« 


; mrt 
surable interest” to the extent of his m 
interest therein, or of the loss to which 
he is subjected by the casualty, and 
neither legal nor equitable title is 
necessary.—Liverpool & London &- g 
pe ‘Ins, Co. v. Bolling, 10 S.B.2d a 
; ) ee 
Where an insurable interest has been — 
established, such interest may be in- 
sured and contracts of insurance as 
to it are subject to rules. governing ~ 


s 


other private contracts.—Liverpool & 


London & Globe Ins. Co. v. Bolling, 10 — 
§.E.2d 518. ; bt 
Va. Where owner, with intention of 
eventually conveying building to q 


daughter-in-law, permitted her to use 
building as merchandise store without 44 
rent, in order that she might support — 

herself and ehildren, daughter-in-law © 
had pecuniary interest in continuing — 
the business upon which she depended 
for support, and such interest was an | 
“insurable /interest’’.—Liverpool & Lon- 
don & Globe Ins. Co. v. Bolling, 10 SE. 
2d 518. aiawuie 


§ 208 As ae SH 
_Minn, Discriminations' in favor of | 
Single premium life policies because ~ 
they pay in advance the whole of their 
insurance are expressly prohibited by _ 
statute, and such prohibition Teaches — " 
not only rates, premiums, and divi- 
dends, but also “benefits of any kind.” — 
Mason’s Minn.St.1927, §§ 3376, 3377.— 
John Hancock Mut. Bite) Ins. Co. Vv. 


aD! 
surance the premium would buy at the | 
correct age, a holding that the policy — 
which was dated June 29 did not be- 
come effective until payment of first © 


om 


favor of insured in matter of rates s 


. 4369.—Howard v. 
Ron 145 S.W.2d 113. | 
Mo.App. The _ statute pa usta eel 
crimination in insurance poli 


icies is ot ee 
violated by determination that life in-), 
surer was estopped from denyng liabil- 
ity for extended insurance, by letter to 
insured mistakenly stating the dura-| ~ 
tion of extended insurance after in- 
sured’s failure to pay premium. Mo; 
St.Ann, 5729, 4369.—Fulton Se rt 


p. 

pneee ity Life Ins.:Co., 148 S.W. 

Tex.Civ.App. Under statute inhibit. — 
ing discrimination in favor of insured 
individuals of same class, no premium — 
can become due until the end of the pe- — 
riod paid for by the last premium, and _ 
a contract by parties in contravention 
of statute is void. WVernon’s Ann.Ciy. 
St. art. 5053—Great Southern Life Ins. 
Co. v._ Peddy, 151 S.W.2d 346, error — 
granted. ee 


The statute inhibiting discrimination 


y, 


same class will be strictly enforced. — 
Vernon’s Ann.Civ.St. art. 5053.—Great — 
Southern Life Ins. Co. v. Peddy, 151 
S.W.2d 346, error granted. / 


Wis. The agreement of agent for in- 
surer to waive his commission was no ~ 
more than a “reduction of premium” 
within statute providing that in case 
of unlawful “reduction of premiums”, 
policy shall not be void but policyhold- 
er may recover such portion of loss | 
under policy as premium paid bears to 
the premium payable. St.1939, § 201.53 
(9).—F ry v. Integrity Mut. Ins. Co., 296 
N.W. 6038, 237 Wis. 292. 

Agreement of agent to remit to in- 
surer as part payment of premium 
amount which he owed applicant for 
fire policy was no more than a “special 
favor or advantage” within statute 
against allowing any rebate of premium 
or any “special favor or advantage” 
and under statute providing that in 
case of unlawful reduction of premiums, 
the policy shall not be void but pol- 
icyholder may recover such portion of 


N.W: 603; 237 Wis. 
\ 
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loss as premium paid bears to the pre- 
mium payable, the agreement merely 
reduced amount payable on the policy 
in case of loss. St.1939, § 201.53(2, 9). 
—Fry v. Integrity Mut. Ins. Co., 296 
N.W. 603, 237 Wis. 292. 

Under fire policy requiring payment 
of premiums within 45 days, where 
agent agreed to waive his commission 
and to remit to insurer as premium 
the cash paid by applicant together 
with amount owed by agent to the 
applicant, trial court properly held that 
insurer was bound to the extent of the 
cash payment and that insured was 
entitled to recover in accordance with 
terms of statute providing that in case 
of unlawful reduction of premiums, 
policy shall not be void, but policy- 


holder may recover such portion of loss 


as the premium paid bears to the pre- 
mium payable. t.1939, § 201.53(2, 9). 
—Fry v. Integrity mae Ins. Co., 296 
209 


Mont. An insurance contract may be 


oral or written if the minds of the 
parties have met on the essential parts 
- thereof, in absence of prohibitive stat- 


ute——Austin v. New Brunswick Fire 
Ins. Co. of New Brunswick, N. J., 108 


Oe Pi2a11036.:- ; 
Where an insurance contract rests 
in parol, an express agreement upon 


all details is not necessary, but terms 
of agreement‘and assent of the parties 
may be shown by, and implied from 
their acts and the attending circum- 


- stances, as well as by the words they 
employed, particularly as to the rate 


of insurance.—Austin vy. New Bruns- 


wick Fire Ins. Co. of New Brunswick, 


NN. J. 108 P.2d 1036. 


_ to insurance, C 
possession of policy for safekeeping, 
whether at insured’s request or not, 


ge Ss Ot een 


Lats § 211 
Iowa. Where it is shown to be the 
custom of insurer, upon accepting ac- 


cident policy application, to issue its 
policy covering period from date of 


Testimony of insurer’s soliciting 


q - agent, that he believed that it was cus- 
tom of insurer, upon acceptance of ac- 


cident policy application, to date pol- 


icy upon its issuance as of date of 
' application, was sufficient evidence of 
- eustom of insurer to date its policies 
as of the date of application to supply 


“Implied authority’ or “apparent au- 


thority” of agent to make valid pre- 
_ liminary i 
from date of application until its ac- 


insurance contract effective 


eeptance or rejection.—Muntz vy. Travel- 


ers Mut. Casualty Co., 295 N.W. 837. 


Mo.App. A resident authorized agent 


of foreign insurer could make an oral 
contract of insurance and consent to an 
assignment of a policy, 

policy required the written assent of 
the company to 
nett v. National Fire Ins. Co. of Hart- 
- ford, 143 S.W.2d 479. 


even though 


an assignment.—Ben- 


§ 230 
C.C.A.Cal. Mailing of insurance poli- 
ey to insured’s broker, who procured 
insurance, constitutes delivery to in- 


sured.—Tarleton v. De Veuve, 113 F.2d 


290. 

Delivery of insurance policy to in- 
sured’s agent is sufficient to give effect 
though. agent retains 


until after loss, so that fact that fire 
policy delivered to insured’s agent was 
never in insured’s possession is imma- 
terial as regards validity of insurance 
contract.—Tarleton v. De Veuve, 113 
F.2d 290. 

N.C. The giving of a worthless check 
as payment for an insurance premium 
does not constitute ‘“payment”’.—Cauley 
v. General American Life Ins. Co., 14 
8.E.2d 39, 219 N.C, 398. 

Tex.Civ.App. The mere sending of a 
check in payment of a premium due on 
life policy will not prevent a forfeiture 
if check is dishonored on presentation 
and to prevent forfeiture on dishonor 
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the check must have been uncondition- 


ally accepted in payment.—Common- 
wealth Casualty & Ins. Co. v. Stephens, 
150 S.W.2d 424, 


§ 237 

©.C.A.Neb. The moral impropriety 
of insurer’s refusal to accept payment 
of past-due premium on disability in- 
surance policy and failure to direct 
insured’s attention to policy provision 
for reinstatement of insurance after 
his payment of premiums for many 
years did not entitle him to recover 
disability benefits after default in pay- 
ment of such premium through no 
fault of insurer and imnsurer’s rejec- 
tion of subsequent tender thereof, in 
absence of application for _ reinstate- 
ment of policy.—Aitna Life Ins. Co. v. 
Kepler, 116 F.2d 1. 


§ 243 

Miss. The statute providing that 
one who solicits insurance is an agent 
of an insurer as to all duties and 
liabilities imposed by law, regardless 
of policy provisions, does not authorize 
a soliciting agent to waive prepayment 
of initial premium in violation of 
policy provisions, and policy delivered 
by agent without collection of premium 
was unenforceable. Code 1930, § 5196; 
Const.1890, : U.S.C.A.Const. 
Amend. 14.—Saucier v. Life & Casualty 
Ins. Co. of Tennessee, 198 So. 625. 


§ 247 . % 
Fla. An insurance policy may be re- 
formed, so as to express parties’ real 
agreement, even after loss insured 
against.—Gibson y. American Ins. Co., 
200 So. 357 
250 


§ 

Ala, An agent with due authority 
may, by agreement duly made with in- 
sured, change a specific stipulation in 
the policy before default has occurred 
though the policy has a clause pro- 
hibiting such change.—Christian Be- 
nevolent Burial Ass’n y. Thornton, 1 
So.2d 8. 

An agent whose authority is limited 
to soliciting insurance, delivering poli- 
cies and collecting premiums, has no 
power to change stipulations in con- 
tract_of insurance.—Christian Benevo- 
eh Burial Ass’n y. Thornton, 1 So.2d 


An agent who changes stipulations in 
a contract of insurance must be a gen- 
eral agent of the insurer or be spe- 
cially authorized in that respect or be 
one whose course of dealing in chang- 
ing policy has been ratified.—Christian 
Benevolent Burial Ass’n v. Thornton, 1 
So.2d 8. : 

§ 251 


Mich. A renewal of insurance con- 
tract in stock company operates as a 
new and distinct contract and implies 
a fixed contract and expiration of the 
original coverage.—Toy ex rel. Ketcham 
v. Lapeer Farmers Mut. Fire Ins. Ass’n, 
297 N.W. 232, 297 Mich. 174. ‘ 


§ 257 ‘ 

C.C.A.Colo. The test which should 
govern the interpretation of words or 
language employed in a policy is one 
that is employed in the common speech 
of men, and they are to be given their 
plain literal meaning in «their ordinary 
sense.—Mandles v. Guardian Life Ins. 
Co. of America, 115 F.2d 994, affirm- 
ing 32 F.Supp. 619. 


C.C.A.Fla. Where an insurance pol- 
icy is susceptible of two constructions, 
a court should consider and give effect 
to the construction most favorable to 
the insured, but if the policy is plain 
and unambiguous, a court may not 
write a new contract for the parties on 
the theory of construing it.—Kansas 
a Life Ins. Co. v. Freeman, 120 F.2d 


C.C.A.Ohio. In suit on insurance 
contract, it is assumed that insurer in- 
tended to indemnify insured against 
losses proximately or immediately 
caused by means or agency of thing in- 
sured against.—Princess Garment Co. y. 
Fireman’s Fund Ins. Co. of San Fran- 
cisco, Cal., 115 F.2d 380. 

C.C.A.Ohio. Insurance contracts 
must be construed according to par- 
ties’ intention, as gathered from lan- 
guage used, considered in light of sur- 


rounding circumstances, and to carry 
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out parties’ object and purpose.—Prin- 


cess Garment Co. v. Fireman’s Fund _ 


er a of San Francisco, Cal., 115 F. | 

D.C.La. An insurance policy is a 
“contract” and the rules established 
for the construction of written instru- 
ments apply to contracts of insurance. 
—Wheat v. White, 38 F.Supp. 796. 

D.C.N.J. The term ‘assured’, as 
used in a policy insuring against loss 
of or damage to goods, generally re- 
fers to that person named in the policy 
to whom the policy is issued, but the 
term is not one of fixed meaning and 
often its signification may be ascer- 
tained only from the context of the 
policy in which it appears.—Shapiro 
Bros. Factors Corporation v. Automo- 
bile Ins. Co. of Hartford, Conn., 40 F. 
Supp. 1. 

Where clauses of an insurance policy 
are consistent and no ambiguity arises, 
the function of the court is limited to 
enforcement of the insurance contract 
in accordance with its plain provisions. 
—Shapiro Bros. Factors Corporation v. 
Automobile Ins. Co. of Hartford, 
Conn., 40 F.Supp. 1. 

Ala. The insured is entitled to the 
protection which he may reasonably ex- 
pect from the terms of the peuey, he 

urchases.—_Mtna Casualty Surety 
Ba v. Chapman, 200 So, 425, 240 Ala. 

Provisions of insurance policy clear- 
ly disclosing their real intent are not 
to be given a strained construction to 
raise doubts where none reasonably 
exist.—Aitna Casualty & Surety Co. v. 
Chapman, 200 So. 425, 240 Ala. 599. 

Ariz, Where there is no doubt or 
ambiguity in an insurance policy, the 
policy should be construed as all other 
contractsi—A. J. Bayless Markets v. 
Ohio Casualty Ins. Co., 104 P.2d 145. 
65 Ariz. 530. 


Cal. Insurance contracts should be 
viewed in the light of their general 
objects and purposes, including the 
legitimate conditions prescribed by the 
insurer.—Glickman v. New York Life 
Ins. Co., 107 P.2d 252, prior opinion 
100 P.2d 1100. 


Cal.App. The settled law of the land 
at the time an insurance contract is 
made becomes a part of it and must 
be read into the contract.—Walther v. 
Occidental Life Ins. Co., 104 P.2d 551. 


Cal.App. Parol evidence as to con- 
versations had between insured and 
insurer’s agent leading up to the is- 
suance of an automobile liability poli- 
ey containing ambiguous provisions 
was admissible in action on policy as 
against contention that such evidence 
was incompetent because it involved 
the conversations of a soliciting agent 
of insurer which conversations were 
not binding upon the insurer. Code 
Civ.Proc. §§ 1859, 1860; Civ.Code, §§ 
1647, 1649, 1654.—Norton vy. Farmers 
Automobile Inter-Insurance Bxchange, 
105 P.2d 136. 


Idaho. Contracts of insurance should 
be considered in view of their general 
objects and the conditions prescribed 
by the insurers, rather than on the 
basis of a strict technical interpreta- 
tion. Rauert v. Loyal Protective Ins. 
Co. of Boston, Mass., 106 P.2d 1015. 

Ill, Insurance contracts, like other 
contracts, should be construed accord- 
ing to the sense and meaning of the 
terms which the parties have employed, 
and if they are free from ambiguity, 
their terms should be taken and under- 
stood in their plain,. ordinary and pop- 
ular sense.—Pioneer Life Ins Co. vy. 
Alliance Life Ins. Co., 30 N.H.2d 66, 
374 Jil. 576, reversing 25 N.H.2d 831, 
304 Lll.App. 13. 


The parties to an insurance contract 
may incorporate in it such provisions 
not in violation of law as they choose, 
and the courts must construe and en- 
force the contract as made and are not 
warranted under the cloak of con- 
struction in making a new contract for 
the parties.—Pioneer Life Ins. Co, v. 
Alliance Life Ins. Co., 30 N.H.2d 66, 
874 Ill. 576, reversing 25 N.H.2d 831, 
804 Ill.App. 13. 
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‘be maintained unimpaired by 
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object of 


that which otherwise would be includ- 
it.—Estabrook v. Bastern 
Commercial Travelers Accident Ass'n, 
32 N.E.2d 250, 308 Mass. 439. 

Mich. Rules for construction of an 


insurance contract are the same as for. 


any other written contract.—Hall v. 
Hquitable Life Assur. Soc. of U. &S., 
295 N.W. 204, 295 Mich. 404. 

Mich. Though policy written by in- 
surer is generally given a construction 
favorable to rights of insured, no con- 
struction, in usual sense of the word, is 
called for where no ambiguity exists.— 
Lehr v. Professional Underwriters, 296 
N.W. 848, 296 Mich. 693. 

Minn. Ambiguous language in in- 
surance policies should not be permit- 
ted to serve as traps for policyholders, 
but provisions of policy which are 
clearly and definitely set forth in ap- 
propriate language, and on which in- 
surer’s calculations are based, should 
loose 
and ill-considered _ interpretations.— 
Rein v. New York Life Ins. Co., 299 
N.W. 385. 

Mo. Insurance contracts must _ be 
governed by the same rules as other 
contracts.—Howard v. Altna Life Ins. 
Co., 145 S.W.2d 113. 

Mo.App. A reviewing court has no 
authority to change insurance contract 
made by the parties.—Tripp v. Metro- 
politan Life Ins. Co., 144 S.W.2d 160. 

Mo.App. Where there is no am- 
biguity there is no room for construc- 
tion, and unequivocal language is to 
be given its plain meaning though 
found ih an insurance contract, and 
this is so even when considering a 
restrictive provision of a _ policy.— 
Brannaker. v. Prudential Ins. Co. of 
America, 150 S.W.2d 498. 


The terms of a contract of insurance, 
like other contracts, are to be taken, 
understood, and given effect in their 
plain, ordinary, and popular sense.— 
Brannaker y. Prudential Ins. Co. of 
America, 150 S.W.2d 498. 

Mo.App. The function of the court 
is to interpret and enforce an insur- 
ance contract as made unless in con- 
flict with statutory law or in contra- 
vention of public good, and unequivo- 
cal language must be given its plain 
meaning.—Brown v. Metropolitan Life 
Ins. Co., 151 S.W.2d 499. 


Neb. An insurance contract, which is 
not uncertain as to meaning, and which 
is legal and not against public policy, 
will be enforced as made.—Gulizia v. 
Royal Indemnity Co., 299 N.W. 220. 


N.Y.Mun.Ct. A contract for insur- 
ance is no different from any other con- 
tract, and the insurer is entitled to 
have the contract enforced by _ the 
courts as written.—Quan Yim y. Pru- 
penta Ins. Co. of America, 25 N.Y.S. 


. 


Okl. An insurance policy is a “con- 
tract”? and must be given the same 
construction as any other contract ex- 
cept in a case of doubt, in which case 
the doubt will be resolved in favor 
of insured.—Pitchford v.  Blectrical 
Workers’ Ben. Ass’n, 113 P.2d 591. 


Where terms of insurance contract 
are clear, consistent, and unambiguous, 
mo forced or strained construction 
should be indulged to give effect to the 
policy.—Pitchford v. Electrical Work- 
ers’ Ben. Ass’n, 113 P.2d 591. 


Pa. While it is the rule, that if 
doubt exists as to meaning of language 
used in policy of insurance, it is to be 
so interpreted that insured shall not 
be deprived of indemnity provided for 
under its terms, nevertheless, where 
language of policy is clear and un- 
ambiguous, it cannot be construed to 
smean otherwise than what it says, and 
spolicy must be given plain and or- 
‘dinary meaning of erms used.— 
Hagarty v. William Akers, Jr. Co., 20 
A.2d 817, 342 Pa. 236. 

Pa.Com.?l. A policy must be inter- 
preted with reference to circumstances 
prior to and contemporaneous with its 
making, in order that the intention of 
the parties may be ascertained, and 
the purposes to be served by its execu- 


Th an “exception” — 
1 an insurance contract is to exclude 
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tion effected.—Protane Corporation v. 
Travelers Indemnity, 23 Brie 231. 

S.C. An insurance policy and the 
conditions therein define and fix the 
relations between the contracting par- 
ties and furnish the measure of their 
respective rights and liabilities, and 
courts cannot go outside of the agree- 
ment of the parties to determine their 
mutual obligations.—Boyle Road & 
Bridge Co. v. American Hmployers’ Ins. 
Co. of Boston, Mass., 11 S.H.2d 438. 

Tex.Com.App, In determining inten- 
tion of parties to insurance contract, 
terms employed must be construed ac- 
cording to their popular and ordinary 
meaning, unless such terms have ac- 
quired a technical meaning in com- 
mercial usage, or unless it appears 
that it was intention of parties to use 
such terms in a technical sense.—Rod- 
riguez v. W. O. W. Life Ins. Soc., 145 
S.W.2d 1077, reversing Sovereign Camp, 
Rona W. v. Rodriguez, 125 S.W.2d 


Tex.Civ.App. The court may not by 
implication eliminate from or write in- 
to a contract of insurance provisions 
for the protection of the insurer, which 
the insurer could have eliminated or 
incorporated but did not see fit to do — 
American Casualty & Life Co. v. Hays, 
150 S.W.2d 816, error dismissed. | 

Wash. The language of policies is 
to be interpreted in accordance with 
the way it would be understood by the 
average man, rather thar in a tech- 
nical sense.—Zinn v. Hquitable Life 
Ins. Co: of Towa; 107 P.2d°° 921. 

W.Va. In ascertaining intention of 
parties to an insurance contract, test 
is what a reasonable person in in- 
sured’s position would have under- 
stood words of policy to mean.— 
Thompson v. State Automobile Mut. 
Ins. Co., 11 S.H.2d 849, 


§ 258 : 

Cal. A dwelling may be “unoccu- 
pied”, though not “vacant”, within 
provision of fire insurance policy ex- 
empting insurer from liability for loss 
of or damage to personalty in dwelling 
house while vacant or unoccupied, as 
such terms are neither synonymous nor 
complementary, but term ‘‘vacant’’ is 
associated with removal of inanimate 
objects from dwelling, while term ‘“un- 
occupied’”’ is associated with abandon- 
ment of dwelling as customary abode 
by its former occupants.—Foley  v. 
Sonoma County Farmers’ Mut. Fire 
Ins. Co., 115 P.2d 1, prior opinion 108 
P.2d 939. 


It is not physical presence of either 
inanimate objects or human occupants 
alone in dwelling house, but habitual 
use of such objects by human occu- 
pants, that renders such house an ‘“oc- 
cupied dwelling’? not covered by provi- 
sion of fire insurance policy exempting 
insurer from liability for loss of or 
damage to personalty in described 
dwelling house while vacant or unoccu- 
pied._Foley v. Sonoma County Farm- 
ers’ Mut. Wire Ins. Co., 115 P.2d 1, 
prior opinion 108 P.2d 939. 


§ 259 

C.C.A.Colo. In construing a policy, 
the intention of the parties as estab- 
lished by the written contract, when 
construed in the light of the object and 
purposes obviously intended, is con- 
trolling.—Mandles v. Guardian Life Ins. 
Co. of America, 115 F.2d 994, affirming 
82 F.Supp. 619. 

D.C.Ky. An indemnity bond issued 
to a national bank should be construed 
according to the intention of the par- 
ties to it—Hooker v. New Amsterdam 
Casualty Co., 33 F.Supp. 672. 

Cal.App. Insurance policies, like oth- 
er contracts, should be interpreted to 
give effect to the mutual intention of 
the respective parties, and uncertain or 
ambiguous language contained therein 
should be construed most strongly 
against the party who prepares the 
contract.—Paulson v. Industrial Acci- 
dent Commission of California, 112 P. 
2d 710. ; ' 

Cal.App. An insurance policy is to 
be construed like any other contract, 
and, where there is no ambiguity in the 
language used, it must be construed in 


‘a policy is clear and unambiguous, the 
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§ 262 


accordance with intention of the par- 
ties.—Consolidated Shippers v. Pacific 
Hmployers Ins. Co., 114 P.2d 34, prior 
opinion 112 P.2d 673. 
W.Va. In construing insurance con- 
tracts, courts should give effect to in-— 
tention of parties.—Castellina v. Vaugh- - — 
an, 11 §$.H,2d 536. Ey Sap 


: ‘ 


es, 


i § 261 } 
App.D.C. Unless it is obvious that if 
words which appear in an insurance — 
policy are intended to be used in a © 
technical connotation, the words will ~~ 
be given the meaning which common 


speech imports.—Pennsylvania Indem- te 
nity Fire Corporation vy. Aldridge, 117 
F.2d 774. 

Ind.App. The rule that courts will 
construe an ambiguous’ insurance 
clause most favorably to insured does 
not apply when the clause to be inter- © 
preted is a statutory requirement— 
Lincoln Nat. Life Ins. Co. v. Sobel, 35 — 
N.E.2d 121. ri 


N.C, Insurance contracts are con- 
strued against insurer and in favor of ~ 
insured, notwithstanding adoption of 
standard form of insurance.—Blue Bird 
Cab Co. v. American Fidelity & Casu- 
alty Co., (15.S.8.2d )295,5219) NiC7ese) 

S.C. Contracts of insurance must be 
construed according to the terms which 
the parties have used, to be taken and 
understood, in the absence of ambigu- 
ity, in their plain, ordinary and pop- — 
ular sense.—Lester y. Guardian Life 
Ins. Co., 138 §.H.2d 627, 196 S.C. 357! 

Tex.Civ.App. Where the language of 


ey, 
words used will be given the usual : 
and ordinary meaning; but, where 
the language is ambiguous and difficult — 

of construction, the situation of the 
parties at the time may be considered, 
and the policy will be liberally con- 
strued in favor of insured and against 
the insurer.—Miles y. United Services 
Automobile Ass’n, 149 S.W.2d 233, er- 


ror granted. i 


V The caption of an insurance 
policy should not of itself be taken to 
override the intention of the parties 
to the policy as shown by the provi- 
sions and clauses inserted thereunder, 

but the caption may be read in con- 

nection with the clauses to aid in ar- 
riving at the intention of the parties. — 


—Thompson v. State Automobile Mut. 


Ins. Co. 11 S.B.2d 849 Me 


§ 262 bean f 
Cal. To constitute “occupancy”. of 
dwelling house, so as to avoid applica- 
tion of provision in fire insurance pol- Ve 


re 


pied, it is not essential that dwelling — 
be continuously used by a family, and 
house will not be considered “vacant” 
or “unoccupied” during family’s ab- 
sence therefrom for health, pleasure, 
business or convenience for reasonable | 
periods.—_Foley v. Sonoma County ii 
Farmers’ Mut. Fire Ins. Co., 115 P.2q 
1, prior opinion 108 P.2d 939. Raa ce 


A mere temporary absence of occu- 
pants of dwelling house from such 
premises, with intention to return ‘e 
thereto, does not render dwelling “un- — 
occupied” within provision of fire in- 
surance policy exempting insurer from 
liability for loss of or damage to per- 
sonalty in dwelling while vacant or 
unoccupied.—_Foley v. Sonoma County 
Farmers’ Mut. Fire Ins. Co., 115 P.2d 
1, prior opinion 108 P.2d 939. 

A dwelling house will not be re- 
garded as “occupied dwelling’, so as 
to render inapplicable provision of fire 
insurance policy exempting insurer 
from liability for loss of or damage to 
personalty in such house while vacant 
or unoccupied, unless it is home or 
dwelling place of some person living 
and sleeping therein habitually, not 
every night, but usually and ordinarily, 
and returning thereto as place of abode 
after temporary absences.—Foley v. 
Sonoma County Farmers’ Mut. Fire Ins. 
ae 115 P.2d 1, prior opinion 108 P.2d 

39: 
A person’s home does not cease to be 
“occupied dwelling’? when he is tem- 
porarily absent therefrom, so as to 


presence therein, 


- occupied” 


‘ 


§ 262 


render applicable provision in fire in- 
surance policy exempting insurer from 
liability for loss of or damage to per- 
sonalty in such dwelling while unoccu- 
pied, as it is not occupant’s physical 
but habitual recur- 
rence of such presence, which renders 
dwelling occupied._Foley v._ Sonoma 
County Farmers’ Mut. Fire Ins. Co., 
115 P.2d 1, prior opinion 108 P.2d 939. 

A provision in fire insurance policy, 
exempting insurer from liability for 
loss of or damage to personalty in 
described dwelling house while un- 
occupied beyond period of 10 consecu- 
tive days, did not identify term “un- 
with occupants’ temporary 
absence but continued operation of pol- 
jey for additional 10 days in event 
dwelling was rendered unoccupied 
through its abandonment as customary 
abode by its former occupants.—Foley 
v. Sonoma County Farmers’ Mut. Fire 
Ins. Co., 115 P.2d 1, prior opinion 108 
P.2d 939. 


§ 265 
C.C.A.Cal. The rule of construing 


policies against insurer is not one of 
after wisdom to be applied in each case 


to/ bring a verdict for insured, but is a 
rule to be applied looking forward 
from the making of the insurance con- 
tract with reference to benefit of all 
the insured in the class for which that 
form of contract exists.—General Amer- 
ya ee Ins. Co. v. Stephens, 121 F. 
Z : 


C.C.A.Colo. Under Colorado law, in 


ease of doubt or ambiguity a contract 


of insurance is to be construed in favor 


of the insured and against insurer.— 


ir Stewart, 114 F.2d 516. 


Home Life Ins. Co. of New York Vv. 


C.C.A.Colo. A policy, meaning and 


scope, is construed strictly against the 
draftor, and in the event of ambiguity 


appearing on its face, the ambiguity 


will be construed in favor of the in- 


- sured.—Mandles v. Guardian Life Ins. 


firming 32 F.Supp. 619. 


Co. af- 


The rule that in event of ambiguity 


of America, 115 F.2d 994, 


appearing on face of policy, ambiguity 


will be construed in favor of the in- 


Life Ins. 
994, affirming 32 F.Supp. 619. 


sured, ; : 
ambiguity in order to permit applica- 


should not be used to create 


tion of the rule-——Mandles vy. Guardian 
Co. of America, 115 F.2d 


€.C.A.Fla. Where an insurance pol- 


‘icy is susceptible of two constructions, 
a court should consider and give ef- 


fect to the construction most favorable 


Y _ to the insured, but if the policy is plain 


and unambiguous, a court may not 


write a new contract for the parties 


on the theory of construing it.—Kansas 


City Life Ins. Co. v. Freeman, 120 F.2d 
106 


©.0.A.Ind. Incontestability clauses 


in insurance policies and statutes re- 


lating to incontestability are favored in 
the law, and, if ambiguous, are con- 
strued in favor of the insured. Burns’ 


- Ann.St. § 39-4206.—Miccolis v. Mutual 


- Ben, Health & Accident Ass’n, 115 F. 


2d 579, certiorari denied Mutual Ben. 


Health & Accident Ass’n vy. Miccolis, 61 
SCt. 551. 


C.C.A.Ind. Ambiguities in a life pol- 
icy are to be resolved in favor of in- 
sured but ambiguity does not arise in 
every instance where there is contro- 
versy.—American Nat. Bank at Indiana- 
pes v. Service Life Ins. Co., 120 F.2d 

ig 


©.C.A.Mich. If an insurance contract 
is so drawn as to be ambiguous or to 
require interpretation or to be fairly 
susceptible of two different construc- 
tions so that reasonably intelligent 
men would honestly differ concerning 
meaning of the contract, the construc- 
tion most favorable to the insured will 
be adopted.—Marshall vy. Equitable Life 
Assur, Soc., 116 F.2d 901. 

C.C.A.Mich. In Michigan, questions 
and answers in an application for life 
insurance should be construed liberally 
in favor of the insured.—Northwestern 
Nat. Life Ins. Co. v. Nalbant, 119 F.2d 


725. 
C.C.,A.Ok]l. Where ambiguity exists 
in insurance policy, policy will be 
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most strongly construed against insur- 
er and in favor of insured.—Suggs Vv. 


Mutual Ben. Health & Accident Ass’n, 
115 F.2d 80. 

C.C.A.Tex. The language chosen by 
insurer in his policy will in case of 
ambiguity be construed against him.— 
Love v. Northwestern Nat. Life Ins, 
Co., 119 F.2d 251. 

D.C.Fla. While insurance contract 
prepared by insurer will be construed 
most favorably to insured, in case of 
doubt as to meaning of its provisions, 
and narrow unreasonable interpreta- 
tion of clauses in insurance policy 
are not favored, due consideration must 
be given to cardinal principle that all 
provisions in written contract are en- 
titled to their due significance so far 
as is consistently possible—Barco_v. 
Penn Mut. Life Ins, Co. of Philadel- 
phia, 36 F.Supp. 932. 

D.O.N.J. If policy insuring against 
loss of or damage to goods of manu- 
facturers while goods were in transit 
or on premises of textile processor to 
which policy was issued, and certifi- 
cate of insurance issued to a manufac- 
turer, under which the insurer agreed 
to pay loss to the manufacturer, were 
inconsistent and therefore ambiguous, 
the court would adopt that construc- 
tion most favorable to the manufactur- 
er and unfavorable to the insurer.— 
Shapiro Bros. Factors Corporation v. 
Automobile Ins. Co. of Hartford, 
Conn., 40 F.Supp. 1. 

D.C.Pa. Insurance contracts should 
be construed most strongly against in- 
surer.—Maryland Casualty Co: of Balti- 
more v. Sauers, 38 F.Supp. 656. i 

D.C.Wash. Provisions of insurance 
contract should be strictly construed 


in favor of the insured.—Hinkley v. . 


Penn Mut. Life Ins. Co. of Philadel- 
phia, 37 F.Supp. 1018 

Ala. When insurance policies pre- 
pared by insurer contain provisions rea- 
sonably subject to different construc- 
tion, one favorable to the insurer and 
one favorable to the insured, the con- 
struction favorable to the insured must 
prevail.—AMtna Casualty & Surety Co. v. 
Chapman, 200 So. 425, 240 Ala. 599. 

In giving effect to the rule. that 
where ambiguous an insurance policy 
will be construed most favorably to in- 
sured, it is equally important that the 
contract made by the parties shall pre- 
vail and that no new contract shall 
be interpolated by construction.—Mtna 
Casualty & Surety Co. v. Chapman, 200 
So. 425, 240 Ala. 599. 

Ariz. When insurance policy is am- 
biguous or susceptible of two construc- 
tions, that construction will be given 
it most favorable to the insured.—A. J. 
Bayless Markets v. Ohio Casualty Ins, 
Co., 104 P.2d 145, 55 Ariz. 530. 


Cal. Insurance policies should be 
construed liberally in favor of the in- 
sured, but court cannot interpolate pro- 
visions which do not in fact, exist.— 
Long v. West Coast Life Ins, Co., 104 
P.2d 646. 


Cal. Generally, object and purpose 
of “insurance” is to indemnify the in- 
sured in case of loss, and ordinarily 
such indemnity should be effectuated 
rather than defeated and to that end 
the law makes every rational intend- 
ment in order to give full protection 
to the interests of the insured.—Glick- 
man v. New York Life Ins. Co., 107 
P.2d 252, prior opinion 100 P.2d 1100. 

Cal.App. Insurance contracts must 
be construed most strongly against the 
insurer.—Norton yv. Farmers Automo- 
bile Inter-Insurance Exchange, 105 P. 
2a3Gne 

Cal.App. The rule that ambiguities 
in insurance policy must be interpret- 
ed against insurer does not require 
court to give strained and unnatural 
construction to policy.—Perkins y. Fire- 


ag Fund Indemnity Co., 112 P.2d 
670. 
Cal.App. Insurance policies, like oth- 


er contracts, should be interpreted to 
give effect to the mutual intention of 
the respective parties, and uncertain 
or ambiguous language contained 
therein should be construed most 
strongly against the party who pre- 
pares the contract.—Paulson vy. Indusg- 
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Comm 

nia, 112 P.2d 710. bathe 
Del.Super. Generally, | wher 
equivocal word or phrase is 
contract of insurance, a construction 
will be given which is most unfavora- 
ble to insurer and most favorable to 
insured.—Laird y. Employers Liability 
Corporation, Limited, of Lon- 
don, England, 18 A.2d 861. - 

App.D.C. Generally, if language in 
insurance policy is reasonably open to 
two constructions, the one most favor- 
able to insured will be adopted.— 
Pennsylvania Indemnity Fire Corpora- 
tion v. Aldridge, 117 F.2d 774. 

Fla. Ambiguous provisions of an in- 
surance policy should be _ construed 
against the insurer.—Standard Mut. 
Ben. Corporation v. Cox, 3 So.2d 521. 

Idaho. A clause in an insurance 
policy is to be construed most strong- 
ly against the insurer and liberally in 
favor of the insured.—Mode, Limited, 
hres Fund Ins. Co., 110 P.2d 

In. Ambiguous or equivocal expres- 
sions whereby the insurer seeks to 
limit its liability will be construed 
most strongly against the insurer since 
the insurer is the party, which pre- 
pares the contract.—Pioneer Life Ins. 
Co. v. Alliance Life Ins. Co., 30 N.E.2d 
66, 374 Ill. 576, reversing 25 N.H.2d 
831, 304 IllApp. 138. 

Ill.App. Policies of insurance are to 
be liberally construed in favor of the 
insured, and, where there is any am- 
biguity in the policy, all provisions, 
conditions, or exceptions which in any 
way tend to limit or defeat liability 
are construed most favorably to the 


insured.—Sally Chain Stores v. Ace 
Bonded Carriers, 30 N.E.2d 966, 307 
IlL.App. 644. ? 

Ind.App. In case of ambiguity, in an 


insurance contract, that interpretation 
should prevail which is more favorable 
to the insured.—Gallagher vy. Mutual 
Sethe Ins. Co, of New York, 32 N.E.2d 


Iowa. The general rule that a policy 
must be construed most favorably to 
insured applies only when there is a 
real ambiguity in language of the poli- 
cy.—Twogood v. American’ Farmers 
Peis Automobile Ins. Ass’n, 296 N.W. 


_Iowa. An insurance policy should be 
liberally construed in favor of the 
policyholder and strictly against the 
insurer which wrote the policy.—Levitt 
v. New York Life Ins. Co., 297 N.W. 
888, 230 Iowa 456. 


Iowa. Where insurance contracts 
are ambiguous or require interpreta- 
tion or are fairly susceptible of two 
different constructions, the courts will 
adopt that construction most favorable 
to insured.—Brush v. Washington Nat. 
Ins. Co., 299 N.W. 403, 230 Lowa 872. 


La.App. All doubts as to meaning of 
insurance contracts which are confus- 
ing and misleading must be resolved 
against insurer.—Olano v. Leathers, 2 
So.2d 486. 


Where termg of insurance contract 
are susceptible to two interpretations, 
the one as reasonable as the other, 
that construction most favorable to the 
insured should be adopted.—Olano vy. 
Leathers, 2 So.2d 486. 


La.App. Ambiguous provisions in 
an insurance policy are to be construed 
favorably to insured, and when there 
is an irreconcilable conflict between 
stipulations, the one most favorable to 
insured will be adopted as truly re- 
flecting intention of parties—dJones v. 


Web ineaen Nate InN, a ConeezeiGoin 
Mass, Questions of doubtful mean- 


ing in insurance. application are con- 
strued against insurer drafting the 
questions.—Metropolitan Life Ins. Co. 
v. Burno, 33 N.H.2d 519, 309 Mass. 7. 

Mich. ‘hough policy written by in- 
surer is generally given a construction 
favorable to rights of insured, no con- 
struction, in usual sense of the word, 
is called for where no ambiguity exists. 
—Lehr _v. Professional Underwriters, 
296 N.W. 843, 296 Mich. 693. 

Minn, Forfeitures are not favored, 
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¢ 


* 
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- to any act or circumstance from 
hich it may usb alig argued that an 
insurer has waived the right to strict 
performance by the insured, or on 
which an estoppel against such a de- 
fense may be founded, and if a dif- 


_ ferent rule were applied in construing 


eontracts or constitutions of fraternal 

or labor organizations, it should be a 
more favorable rather than a less fa- 
vorable. rule—Wait v. Journeymen 
Barbers’ International Union of Amer- 
ica, 297 N.W. 630. 

Mo. Where meaning of a policy pro- 
vision is doubtful, policy should be 
construed strictly against insurer and 
liberally in favor of insured.—Cleaver 
vy. Central States Life Ins. Co., 142 S. 
W.2d.474, 129 A.L.R. 1094. . 

Mo.App. Where insurance policy is 
susceptible of two _ interpretations 
equally reasonable, construction most 
favorable to insured must be adopted 
even though otherwise intended by in- 
surer.—Bonzon v. Metropolitan Life 
Ins. Co., 143 S.W.2d 336. 

_ Provisions in insurance policy which 
limit or avoid liability must be con- 
strued most strongly against insurer. 
—Bonzon y. Metropolitan Life Ins. Co., 
143 S.W.2d 336. 

Neb. In case of doubt, an insurance 
policy should be liberally construed in 
favor of the insured.—Moffitt v. State 
Automobile Ins. Ass’n, 297 N.W. 918. 

If an exception to general liability 
provided in an insurance policy is sus- 
ceptible of two meanings, that con- 
struction will be adopted which is most 
favorable to the _ insured.—Moffitt v. 
ese Automobile Ins. Ass’n, 297 N.W. 

cat 

N.Y.Sup. Ambiguities in an insur- 
ance policy must be resolved against 
the insurer.—Parker y. American Sure- 
ty Co. of New York, 29 N.Y.S.2d 414, 
176 Mise. 985. 


An ambiguity in insurance policy 
would not be construed in favor of in- 


»surer, where result would be to exact 


a forfeiture.—Parker v. American Sure- 
ty Co. of New York, 29 N.Y.S.2d 414, 
176 Mise. 985. : 


N.Y.City Ct. The general rule of con- 
struction against the party preparing 
the instrument applies to a provision 
in standard form of policy.—Forman v. 
Home Ins. Co., New York, 21 N.Y.S.2d 
445, 174 Mise. 478. 


Okl. An insurance policy is a “con- 
tract” and must be given the same 
construction as any other contract ex- 
cept in a case of doubt, in which case 
the doubt will be resolved in favor of 
insured.—Pitchford v. Electrical Work- 
ers’ Ben. Ass’n, 113 P.2d 591. 


Pa. While it is the rule that if 
coubt exists as to meaning of language 
used in policy of insurance, it is to be 


_so interpreted that insured shall not 


be deprived of indemnity provided for 
under its terms, nevertheless, where 
language of policy is clear and un- 
ambiguous, it cannot be construed to 
mean otherwise than what it says, and 
policy must be given plain and or- 
dinary meaning of terms used.—Hagar- 
ty v. William Akers, Jr. Co., 20 A.2d 
317, 342) Pa. 236. 

R.I. The rule that ambiguous in- 
surance policies will be construed most 
favorable to the insured has no appli- 
eation where policies are not ambigu- 
ous.—Industrial Paper & Cordage Co. 
v. Aitna Ins. Co., 16 A.2d 327, 130 A. 
L.R. 710, denying reargument 14 A.2d 
657, 130 A.L.R. 708. 


R.I. Generally, insurance policies 
will be construed most favorably to 
the insured, but if no ambiguity ex- 
ists, the principle has no application. 
—Industrial Paper & Cordage Co. vy. 
JBitna Ins. Co., 14 A.2d 657, 130 A.L.R. 
reargument denied 16 A.2d 327, 
130 A.L.R. \710. 

Tex.Civ.App. If language employed 
by an insurance company is ambiguous, 
it must be most strongly construed 
against the company in favor of the in- 
sured.—Schulenburg Mut. Life Ins. 
Ass’n vy. Huber, 147 S.W.2d 277. 

Tex.€iv.App. Where the language of 
a policy is clear and unambiguous, the 
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words used will be given the usual 


and ordinary meaning; but, where the 
language is ambiguous and difficult of 
construction, the situation of the par- 
ties at the time may be considered, and 
the policy will be liberally construed 
in favor of insured and against the 
insurer.—Miles vy. United Services Au- 
tomobile Ass’n, 149 S.W.2d 238, error 
granted. ; 

Where the language of a policy is 
susceptible of two constructions, the 
construction most favorable to the in- 
sured will be adopted.—Miles v. Unit- 
ed Services Automobile Ass’n, 149 S.W. 
2d 233, error granted. 

fex.Civ.App. Where an insurance 
policy is capable of two constructions 
one of which permits a recovery and 
the other prohibits a recovery, it is 
the duty of the court to apply that 
construction which is favorable to the 
insured.—American Casualty & Life Co. 
v. Hays, 150 S.W.2d 816, error dis- 
missed. 

Utah. Even though particular pro- 
vision of contract of insurance is 
susceptible of more than one meaning, 
the construction of such provision 
more favorable to insured will not be 
adopted if other provisions of entire 
contract clearly resolve ambiguity in 
favor of contrary construction.—Faw- 
oe v. Security Ben Ass’n, 104 P.2da 

Wash. Any ambiguities in language 
of policies are to be interpreted in light 
most favorable to the insured.—Zinn v. 
Equitable Life Ins. Co. of Iowa, 107 
P.2d 921. 

W.Va. An insurance contract 
should be construed liberally in in- 
sured’s favor, but such “rule of con- 
struction should not be applied to con- 
travene intention of parties, since pol- 
icy should receive a.reasonable in- 
terpretation consonant with apparent 
object and piain intent of parties.— 
Thompson v. State Automobile Mut. 
Ins. Co., 11 S.H.2d 849. 


Wis. In case of reasonable uncer- 
tainty, doubt, or ambiguity, courts 
should construe insurance policies 


which are not standard policies pre- 
scribed by statute strictly or most 
strongly against the insurer.—Merritt 
v. Great Northern Life Ins. Co. of. Mil- 
waukee, 294 N.W. 26, 286 Wis. 1, 130 
A.L.R. 1151, 
§ 266 

D.C.Conn. .In cases of doubt, words 
of policy should be interpreted most 
strongly against insurer, whose officers 
and agents prepared the policy.—Huss 
v. Prudential Ins. Co. of America, 37 
F.Supp. 364. 


; § 267 

C.C.A.Ohio. The doctrine that when 
an insurance policy is open to two con- 
structions, that most favorable to in- 
sured will be adopted, applies only to 
cases of ambiguity in the language 
used in policies—Long v. London & 
Lancashire Indemnity Co, of America, 
119 F.2d 628. 


26: 

C.C.A.Mich. Insurance policies, as 
well as all other contracts, must, be 
read as a whole, and effect must be 
given to the plain, ordinary and popu- 
lar meaning of the language used.— 
Northwestern Mut. Life Ins. Co. of 
Milwaukee, Wis. v. Fink, 118 F.2d 761. 

D.C.N.J. An insurance. policy, like 
any other contract, must be considered 
as a whole,'and each clause thereof ex- 
amined in the light of the related 
clauses so that all of the provisions 
may be harmonized and effectuated. 
—Shapiro Bros. Factors Corporation vy. 
Automobile Ins. Co. of Hartford, 
Conn., 40 F.Supp. 1. 

Cal.App. Insurance policies, like oth- 
er written contracts, should be inter- 
preted by consideration of entire docu- 
ment and purposes sought to be at- 
tained thereby, so as to give effect to 
parties’ intention, as expressed in lan- 
guage of instrument reasonably con- 
strued.—Erreca v. Western States Life 
Ins. Co., 112 P.2d 344. 

Cal.App. An insurance policy must 
be construed in its entirety and given 
a reasonable construction.—Perkins v. 
Fireman’s Fund Indemnity Co., 112 P. 
2d 670. 


_and application controls.—Castellina vy. 


*s 
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‘ Ind.App. All provisions of life pol-  — 
icy were required to be construed to- . | 


gether.—Gallagher vy. Mutual Life Ins. — 
Co. of New York, 32 N.E.2d 749, = 
La.App. An insurance policy must. ae 
be read and construed as a whole in | 
order that intention of parties may be fe 
correctly found.—Jones v. Washington ~~ 
Nat. Ins. Co,, 2 So.2d 696. ; 
% 


§ 269 a 
Mo.App. An insurance policy and ~~ 
supplementary contract attached there- i 
to must be construed as a whole and 
enforced in accordance with intention 
of parties as disclosed by all the terms — 
thereof.—Bonzon y. Metropolitan Life 
Ins. Co., 143 S.W.2d 336. iy 
§ 270 OM 

©.C.A.Cal. An insuraned policy rider, 
inconsistent with printed provision ot 
policy, controls—Tarleton v. De Veuve, _ 
113 F.2d 290. : Y Re api. 
8 273 iy ae 

Mo. In case of insurance on assess- 
ment plan, when application, by-laws, 
or articles of association are made a 
part of the certificate by proper refer- ra 
ence, they form a part of contract of 
insurance. Mo.St.Ann. § 5745 et seq., 
p. 4398 et seq.—Johnson v. Central Mut. 
Ins. Ass’n, 143 S.W.2d 257, revers- 
ing 132 S.W.2d 674. ER ia : 
W.Va. Where policy incorporates — 
application, but through mere clerical 
inadvertence departs from application, 
policy does not reflect such intention, 


Vaughan, 11 S.B.2d 536. Paemica , 

An applicant for insurance can as- Ne a 
sume that policy conforms to applica- 
tion, and applicant’s failure to read — A 
the policy, alone, is not of material ~~ 
consequence,—Castellina vy. Vaughan, 11 
S:H.2d 536. = Syl tees 
274 Ly 


§ eet | ee, 
Or. The parties to a contract. of in- © 
surance are presumed to have knowl- Aaa 


Wot 


4itna Casualty & Surety 
Co., 107 P.2d 110. ' Ran 7 d,' 
Tex. A statute which defines the 
rights and liabilities of all parties to 
an insurance contract is an integral 
part of such contract, and insurance © 
carrier is done no injustice if its rights 
are determined thereunder.—National 
Mut. Casualty Co. v. Lowery, 148 S.W. 
2d 1089, affirming 135 S.W.2d 1044. 
§ 275 ‘ 
Mo. A rule of an insurer which is 
not a part of insurance contract can © 
have no effect on insurance contract. 
—Johnson v, Central Mut. Ins. Ass’n, 
By $.W.2d 257, reversing 132 S.W.2d 


§ 277 . 
Iowa. The term of a statutory bond 
is not measured by the period for 
which premium has been charged by 
surety company.—Jaeger Mfg. Co. v. 
Massachusetts Bonding & Ins. Co., 294 
N.W. 268. . 


N.Y.Sup. Policy providing for ma- © 
ternity benefits and excluding from cov- — 
erage maternity cases during “first year 
policy is in force’ means during first 
year policy is continuously in force 
and, upon reinstatement of a policy ry 
lapsed for non-payment of premiums, it 
the ‘first year’? is computed from date ; 
of reinstatement rather than from date 
of original issuance of policy.—Wil- 
liams v, National Casualty Co., 23 N.Y. 
$.2d 548, 175 Misc. 268. : 

N.C. Generally, where policy ex- 
pressly specifies date on which it is to 
take effect and date on which recurring 
premiums are due and payable, such 
date is controlling regardless of date 
on which the policy is delivered, and 
notwithstanding reservation that insur- 
ance is not effective until policy is de-- 
livered and first premium paid.—Pace 
v. New York Life Ins. Co., 14 8.H.2d 
411, 219 N.C.- 451. 

Pa.Super. When life policy is deliv- 
eréd and premium paid, policy relates 
back to its date of issue as stated in 
it, so that insured pays for protection 
during period between that date and 


- cember 


under 
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date of delivery —Watson y. Metropoli- 
tan Life Ins. Co., 21 A.2d 503. 

Tex.Civ.App. Where 
contracts providing for double in- 
demnity on accidental death were made 
part of life policies, and by express 
provisions policies, though dated No- 
vember 25, 1933, did not take effect 
until they were delivered on December 
10, 1933, due date of monthly premi- 
ums beginning with December 10 was 
the 10th day ofeach succeeding month. 
-Wernon’s Ann.Civ.St. art. 4732, subds. 
1, 2; art. 5053.—Great Southern Life 
‘ns. Co. v. Peddy, 151 8.W.2d 346, er- 
ror granted. \ 


Where supplemental contracts pro- 
viding for double indemnity on acci- 
dental death were made part of life 
policies, and’ by express provisions 
policies, though dated November 25, 
1933, did not take effect until they 
were delivered on December 10, 19338, 
and insured paid monthly premiums on 


notices to effect that premiums were 


due on 25th of each month, premiums 
paid during first year kept policies and 
supplemental contracts in force to De- 
10, 1934, and due date of 
monthly premiums was the 10th of 
each succeeding month, and _ hence 
premiums paid on March 25, 1940, 
were in payment of monthly premiums 
due on April 10, and carried contracts 
to May 10, from which date policies 
and supplemental contracts were en- 
titled to one-month grace period, ren- 
dering insurer liable for double in- 
demnity for accidental death occurring 
within grace period. Vernon’s Ann. 
PeOimistyea tty ceo 2roSUDdS. 11,2023 carts 
 5053.—Great Southern Life Ins. Co. v. 
Peddy, 151 S.W.2d 346, error granted. 
On issue whether accidental death, 
which was covered by double indemnity 
supplemental contracts which 
were made part of life policies, oc- 
eurred within the one-month grace 
period from due date of monthly 


‘i _ premium, insurer could not claim that 


at (Od eee 
and under: statute 
“7 be discriminated against in favor of 
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A granted. 


- which was 


parties by contract made maturity date 
of monthly premiums the date men- 


' tioned in policies and not a subsequent 


delivered 


- date 
e sufficient 


where insured paid premium 


when policies were 


aay : ; 
in amount to carry insurance six years 
- and five months, 


and insurer would 
‘give insured coverage for only six 
- years and four and one-half months, 
insured could not 


others in his class. Vernon’s Ann.Ciy. 
“St. art. 5053——Great Southern Life Ins. 
Co. v. Peddy, 151 S.W.2d 346, error 


On issue whether accidental death, 
covered by double in- 
demnity under supplemental contracts 
which were made part of life policies 
occurred within the one-month grace 
period from due date of monthly pre- 
mium, insurer could not claim that 
parties by contract made maturity date 
of monthly premiums the date men- 
tioned in policies and not a subsequent 
date when policies were delivered, 
where there was inconsistency between 
date of policies named as maturity date 
and date of delivery as maturity date, 
and to prevent a forfeiture such in- 
consistency would be resolved in favor 
of insured. Vernon’s Ann.Civ.St. art. 
5953.—Great Southern Life Ins. Co. v. 
Peddy, 151 S.W.2d 346, error granted. 


On issue whether accidental death, 
' which was covered by double indemnity 
under supplemental contracts which 
were made part of life policies, oc- 
curred within the one-month grace 
period from due date of monthly pre- 
mium, insurer could not claim that 
parties by custom and by mutual con- 
struction adopted a prior date as 
maturity date of policies where issue 
was raised against insurer that it re- 
ceived premium remittances subsequent 
to expiration of the one-month grace 
period running from prior date. Ver- 
non’s Ann.Civ.St. art. 4732, subds. 1, 
2.—Great Southern Life Ins. Co. vy. 
Peddy, 151 S.W.2d 346, error granted. 


Under literal construction of life 
policies, and supplemental contracts 
providing for double indemnity for ac- 
cidental death, providing that annual 
premiums were due on 25th day of 

a 


supplemental 
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the month, there was no contract as 
to maturity date of monthly premiums 
which under policies insured was per- 
mitted to’ make, and failure to con- 
tract as to maturity date of monthly 
premiums created an ambiguity as to 
maturity date of such premiums which 
would be resolved in favor of insured 
to prevent a forfeiture. Vernon’s Ann. 
Civ.St. art. 4732, subds. 1, '2.—Great 
Southern Life Ins. Co. v. Peddy, 151 
S.W.2d 346, error granted. 5 

- Wash. <A policy of group insurance, 
under which insurance was in force as 
long as premiums were paid, and in- 
surer could refuse to renew the policy 
on its anniversary date if number of 
employees insured should be less than 
50 per cent. of those eligible for insur- 
ance, was not a policy of “term insur- 
ance’ which expired on the expiration 
of a specific number of years, which is 
the ordinary and accepted meaning of 


“term insurance.”—Franklin v, North- 
ern Life Ins. Co., 104 P.2d 310. - 
§ 278 \ 
La.App. In construing sprinkler 


leakage policy the section enumerating 
hazards not covered by policy must be 
read in connection with coverage and 
as so construed it was not necessary to 
repeat in exceptions the fact that the 
rule providing for liability for damage 
caused by sprinkler leakage was modi- 
fied by the exceptions.—Hardin Bag & 
Burlap Co. v. Fidelity & Guaranty Fire 
Corporation of Baltimore, 1 So.2d 830. 


A “hazards not covered” clause in 
sprinkler leakage policy was required 
to be ignored in construing policy 
where such clause did not and was not 
intended to qualify original coverage of 
policy and best that could be said for 
it was that in policy which insured 
against result of sprinkler leakage a 
number of other hazards unrelated to 
hazard insured against were expressly 
declared to be not within coverage of 
the policy—Hardin Bag & Burlap Co. 
v. Fidelity .& Guaranty Fire Corpora- 
tion of Baltimore, 1 So.2d 830. 


An insurer could not disclaim lia- 
bility on sprinkler leakage policy for 
damages to merchandise on ground 
floor of four-story building which was 
unroofed by windstorm causing sprink- 
ler pipe on top floor to break and water 
to seep through to bottom floor, on 
theory that policy did not cover the 
loss because water did not come from 
sprinkler system on ground floor where 
there was no limitation in policy con- 
cerning origin of water except that it 
should come from sprinkler system.— 


Hardin Bag & Burlap Co. v. Fidelity & 


Guaranty Fire Corporation of Balti- 
more, 1 So.2d 830. 

La.App. Where insured’s 
dise was on ground floor of a four- 


story building which was unroofed by 


a windstorm and sprinkler pipe on top 
floor was broken as result of destruc- 
tion of roof causing water to seep 
through to bottom floor and damaging 
the merchandise, the loss sustained was 
within coverage of sprinkler leakage 
policy since the sprinkler leakage and 
not the windstorm was the “proximate 
cause’ of the loss——Hardin Bag 
Burlap Co. v. Fidelity & Guaranty Fire 
Corporation of Baltimore, 1 So0.2d 830. 

Ohio App. Fundamentally, the proxi- 
mate or direct and not the remote cause 
of loss determines the liability of the 
insurer.—Kenney y. Occidental Ins. 
Co., 34 N.H.2d 237, 66 Ohio App. 284. 

By the ‘direct and proximate cause” 
of loss as determining insurer’s liabil- 
ity, is not necessarily meant the cause 
or agency which is nearest in point of 
time or place to the result, but rather 
the dominant cause, even though con- 
current or remote in point of Fie or 
place.—Kenney y. Occidental Ins. Co., 
34 N.H.2d 237, 66 Ohio App. 284. 


All consequential losses generally are 
regarded as the direct and immediate 
result of risk insured against when 
such losses result therefrom without 
the intervention of any other dominant 
cause.—Kenney y. Occidental Ins. Co., 
34 N.H.2d 287, 66 Ohio App. 284. 


§ 309 
La.App. The statute requiring life 
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companies to pay 

claims within 60 days from insured’s 
death and providing that in event of 
failure to do so, without lawful cause, 
the policy shall bear interest at six 
per cent. per annum was applicable in 
action on life certificate issued by a 
nonprofit fraternal benefit society. Act 
No. 17 of 1920.—Soleyman: v. 
men of the World, 3 So.2d 466. 


§ 310 : 

Mo.App. Where mutual insurance 
association in its answer in action to 
recover death benefit on membership 
certificate showed that it was incor- 
porated as an assessment plan insur- 
ance company, and plaintiff in his re- 
ply admitted as true all allegations so 
made, plaintiff was not entitled to re- 
cover penalty and attorney’s fees for 
vexatious delay, since a mutual as- 


fig 


se 


sessment insurance company is exempt 


from penalty for vexatious delay. 
Rev.St.1939, § 5856 et seq., Mo.St.Ann. 
§ 5745 et seq., p. 4398 et seq.; 
Ann. § 5929, p. 4515.—Schmidt v. Cen- 
tral Mut. Ins. Ass’n, 153 -S.W.2d 99. 
Tex.Civ.App. The statute providing 
for penalty and attorney’s fees on fail- 
ure of insurer to pay an insurance 
policy “within 60 days after demand 
therefor,” and not statute providing for 
penalty and attorney’s fees on failure 
of insurer to pay an insurance policy 
“within 30 days after demand there- 
for’, applies to a fraternal benefit so- 
ciety. 
483la—Woodmen of World Life Ins. 
Soc. v. Smauley, 153 S.W.2d 608. : 
Both statute providing for penalty 
and attorney’s fees on failure of insur- 
er to pay an insurance policy ‘within 
60 days after demand therefor)’ and 
statute providing for penalty and at- 
torney’s fees on failure of insurer to 
pay an insurance policy “within 30 
days after demand therefor” are ‘‘pen- 
al’ in their nature and are to be strict- 
ly construed. Vernon’s Ann.Civ.St. 
arts. 4736, 483la.—Woodmen of World 


Life Ins.. Soc. v. Smauley, 153 S.W.2d_ 


608. 

A beneficiary, seeking to recover 12 
per cent. damages and reasonable at- 
torney’s fees from fraternal benefit so- 
ciety for failure to pay double indem- 
nity benefit certificate, was required to 
show, as a “condition precedent” to 


right to recover, that a demand therefor © 


had been made for 60 days before filing 
of petition upon which case was tried. 
Vernon’s Ann.Civ.St. art. 4831la—Wood- 
men of World Life Ins. Soc. v. Smauley, 
153 S.W.2d 608. 

A letter written by a claimant to an 
insurer “in reference’ to a claim for 
insurance is not a “demand” within 
statute providing for penalty and at- 
torney’s fees on failure of insurer to 
pay an insurance policy “within 60 
days after demand therefor.” Vernon’s 
Ann.Civ.St. art. 483la.—Woodmen of 
World Life Ins. Soc. v. Smauley, 153 
S.W.2d 608. 

In action to recover on double indem- 
nity benefit certificate attached to life 
certificate issued by fraternal benefit 
association, if plaintiff seeks to recover 


statutory penalty and attorney’s fees _ 


for failure of association to pay loss 
after demand, petition must show a 
specific demand for payment of the 
claim for at least 60 days before filing 
of petition. Vernon’s Ann.Civ.St. art. 
4831la.—Woodmen of World Life Ins. 
Soc. y. Smauley, 153 S.W.2d 608. 

: § 324 

N.J. A premium, is not an _ obliga- 
tion of policyholder.—Paul v. Columbi- 
an Nat. Life Ins. Co., 15 A.2d 636, 125 
N.J.L. 350. 

N.Y.City Ct. An advance premium is 
not really a “premium” but is a de- 
posit against premiums and security to 
insure payment of premiums thereafter 
to become due.—Garofano Const. Co. vy. 
Lumber Mut. Casualty Ins. Co. of New 
York, 26 N.Y.S.2d 780, 176 Mise. 159. 


_ § 326 
See Hancock v. Wquitable Life Ins. 
Co. [1941] 2 Dom.L.R. 719. 


§ 327 ! 
C.0.A.Ind. Under life policy and pre- 
mium loan agreement requiring insurer 


death” 


Mo.St. - 


Vernon’s Ann.Civ.St. arts. 4736, © 


ae 


4 


arge against the policy as a pre- 


remium when there was a cash reserve 
sufficient for that purpose, insurer’s ap- 


ee plication of surplus credit and premium 
a 10 


an in partial payment of premium 


- was improper, and _ instead policy 


z y, peered into extended insurance for de- 


ault in payment of premium, since con- 

tract did not contemplate that cash 

- reserve which was insufficient ‘to pay 
premium in full should be applied in 
partial payment of premium. Acts Ind. 
1909, c. 95, § 6(3, 4), and § 5(7, 9, 10). 
—New England Mut. Life Ins. Co. of 
Boston, Mass., v. Olin, 114 F.2d 131. 


§ 329 
Utah. The use of 


the word “month” 
in insurance contract generally denotes 
a calendar month unless contrary is 
clearly indicated.—Faweett v. Security 
Ben. Ass’n, 104 P.2d 214. 

Parties to insurance contract are free 
to make any provision for payment of 
premiums or assessments that they 
may desire, and, when contract pro- 
vides for a different date for paying 
future premiums, the parties are bound 
thereby even though by so doing, the 
insured receives less than a full term 


of insurance for the first or initial . 


payment.—Faweett v. Security Ben. 


Ass’n, 104 P.2d 214. 
§ 363 f 

D.C.Ga. A mutual insurance com- 
pany may issue a flat premium nonas- 
sessable policy and pay dividends, if so 
authorized, without destroying the idea 
of mutuality, and hence words “a mu- 
tual insurance company” in face of pol- 
icy and provision for payment of divi- 
dends did not constitute notice to poli- 
cyholder that policy was assessable, 
with reference to liability of policy- 


holder for assessment.—Pink y. Geor- 

gia Stages, 35 F.Supp. 437. } 
§ 403 

Pa.Com.Pl. Where an insurance com- 


pany refuses to carry out the provi- 
sions of the policy, the insured may 
consider the contract rescinded and 
sue for the premiums paid.—Amos v. 
Home Friendly Ins. Co., 7 Sch.Reg. 
265. : 


§ 411 

C.C.A.Ind. Where an insurance poli- 
ey is secured by fraudulent represen- 
tations on part of insured, he cannot, 
after the fraud has been discovered 
and the policy avoided,. maintain an 
action for the return of the premiums 
paid by him.—Ray v. U. S., 121 F.2d 
416. 


§ 423 

C.C.A.Cal. To defeat action on in- 
surance policy on ground that it was 
eancelled, it must be shown that con- 
ditions on which insurer was allowed 
to cancel policy were strictly complied 
with or that insured, knowing all 
facts, waived such compliance.—Tarle- 
ton v. De Veuve, 113 F.2d 290. 


Cal. An insurance policy in legal 
contemplation is ‘property’? which can 
be sold, assigned, or bequeathed by the 
owner, and its pecuniary value to its 
owner is as great as though owner held 
promissory note of the insurer for that 
amount.—Sullivan vy. Union Oil Co. of 
California, 105 P.2d 922. 


Mo.App. A resident authorized agent 
of foreign insurer could make an oral 
contract of insurance and consent to 
an assignment of a policy, even though 
policy required the written assent of 
the company to an assignment.—Ben- 
nett v. National Fire Ins. Co. of Hart- 
ford, 143 S.W.2d 479. 

§ 432 

C.0.A.Cal. An agent to procure in- 
surance for principal is not agent for 
eancellation of policy procured.—Tarle- 
ton vy. De Veuve, 113 F.2d 290. 


§ 443 

©.C.A.Ala. In action on double in- 
demnity riders of life policies, burden 
is upon plaintiff to establish by a pre- 
ponderance of evidence that death was 
accidental, and where evidence indi- 
eates suicide and supports no reason- 
able theory of accident a directed ver- 
dict for defendant should be given.— 


42 C.J.ANNO,—178 


m loan the amount of any unpaid. 
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Union Central Life Ins. Co. v. Cooper, 
115, F.2d 222, 


f § 445 “ 

D.C.N.Y. Where insurer’s employee 
complained about delay in getting an 
appraisal of jewelry and told broker 
who had procured a binder for plaintiff 


- that insurance against theft could not 
-be carried on binder much longer, bro- 


ker had authority in plaintiff’s behalf 
to receive notice of cancellation and to 
waive compliance with policy provision 
regarding notice, and hence cancella- 
tion of binder, acquiesced in by broker 
to prompt plaintiff into getting an ap- 
praisal, was operative, and plaintiff 
could not recover for loss of jewelry 
by theft after cancellation—Hammond 
v. Insurance Co. of North America, 37 
F.Supp. 674, affirmed 118 F.2d 1013. 


§ 453 

Cal. On the issue of validity of sur- 
render of policy, where insured ap- 
proaches insurer’s agent with request 
for advice concerning insured’s rights 
under policy, the agent, if he under- 
takes to advise insured, has duty at 
least to make no false or misleading 
statements concerning insured’s rights, 
especially if the information sought and 
given might have a direct and material 
bearing on continuance of life of poli- 
ey.—Glickman v. New York Life Ins. 
Co., 107 P.2d 252, prior opinion 100 
P.2d 1100. 

Where insured, who obtained endow- 
ment policy at a time when he had but 
scant knowledge of English language 
and soon after he arrived in United 
States from Russia, paid policy premi- 
ums for ten years without knowledge 
that policy contained provisions for 
disability benefits and waiver of pre- 
miums, incorrect statement of insur- 
er’s agent, made two days before policy 
became delinquent and on direct in- 
quiry of insured who disclosed that 
he was disabled, that only thing in- 
sured could do was to surrender the 
policy, constituted ‘‘constructive fraud” 
on the insured who surrendered policy 
in reliance on the agent’s statement, 
and surrender of policy was without 
“consideration’’ and subject to res¢cis- 
sion. Civ.Code, § 1573.—Glickman v. 
New York Life Ins. Co., 107 P.2d 252, 
prior opinion 100 P.2d 1100. 


On the issue of validity of surrender 
of policy, insurance policies create re- 
ciprocal rights and obligations, and the 
relationship created between the con- 
tracting parties should be characterized 
by the exercise of mutual good faith.— 
Glickman v. New York Life Ins. Co., 
ester 252, prior opinion 100 P.2d 

Where release of right under insur- 
ance contract is improperly obtained, a 
court of equity will restore the injured 
party to his rights.—Glickman vy. New 
York Life Ins. Co., 107 P.2d 252, prior 
opinion 100 P.2d 1100. 


§ 460 

Okl. In action by insurer to cancel 
a life policy, evidence justified trial 
judge’s finding that insured was hon- 
est in his belief in representing himself 
to be in good health in application for 
the policy.—Republic Life Ins. Co. vy. 
Tourtellotte, 105 P.2d 254. 

For an insurer to escape liability on 
a life policy on ground that insured 
misrepresented material matters in ap- 
plication for policy, insurer must show 
that answers were untrue, and made 
wilfully false, fraudulent and mislead- 
ing, and in bad faith, and the burden 
of proof in that respect is on the in- 
surer, in action to cancel policy.— 
Republic Life Ins. Co. v. Tourtellotte, 
105 P.2d 254. PEs 


Ark. Where insurer denied all lia- 
bility under policy, including both dis- 
ability benefits and death benefits, in- 
sured should sue for the total amount 
of damages sustained by reason of 
breach of contract and denial of lia- 
bility, even if the contract was divisi- 
ble.—Equitable Life Assur. Soc. of U. 8. 
v. Pool, 143 S.W.2d 25, 200 Ark. 1108. 

N.Y.Sup. Where, under terms of pol- 
icy issued to motor carrier, insurer’s 
liability was not limited to physical 


‘American Nat. Ins. Co., 32 N.H.2d 1013. 


pr bes § 514 


damage to merchandise, the policy cov- 

ered loss of profit occasioned by the 
unexplained delay in delivery of the 
merchandise. Motor Carrier Act of 
1935, §§ 215, 219, 49 U.S.C.A. §§ 315, 
319.—Johnson Fish Co. vy. Springfield — i 
Fire & Marine Ins. Co., 29 N.Y.S.2d — 


497. 5 e 
§ 482 : 
Mass. Under statute providing that 
no misrepresentation made in the nego- 
tiation of policy of insurance by in- — 
sured shall avoid the policy unless such 
misrepresentation is made with the ac- 
tual intent to deceive or unless the . 
matter misrepresented or made a war- 
ranty increased the risk of loss, a rep- 
resentation contained in the applica- 
tion or in the policy itself falls within ~— 
the statute even though put in the — 
form of a warranty, and only conditions 
as distinguished from representations © 
and warranties lie outside statute. G.L. 
(Ter.Ed.) ¢. 175, 186.—Giannelli v. 
Peapovoutan Life. Ins, Co., 29° N.H.2d)-* 


Pata! 


; 485 j nS 
C.C.A.Cal. Insurance policies are 
traditionally ‘contracts uberrimae fi- 


dei” and a failure by insured to dis- a 
close conditions affecting the risk, of 
which insured is aware, makes the 
contract voidable at. the insurer’s op- 
tion.—Gates v. General Casualty Co. of 
America, 120 F.2d 925, He dairy 
Court’s finding that concealment by 
insured was fraudulently made was. 
mere “surplusage’”’ since under Califor- 
nia law, a concealment, whether inten-— 
tional or unintentional, of facts ma-— 
terial to the risk vitiates an insurance 
policy. St.Cal.1935, p. 505, §§ 330-332, 
334,—Gates v. General Casualty Co. of 
America, 120 F.2d 925 Vie ie 
§ 499 ho ie 
ULApp. “Conditions precedent” to 
ab insurance policy are conditions that 
ure required to be performed before 


policy becomes effective—Sczurek y. 


. Z 
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§ 511 ey 

D.C.Cal. It is not necessary that an 
insured’s misrepresentation be made in 
bad faith in order for the misrepresen 
tation to serve as a ground for avoid- 
ing a policy. St.Cal.1935, p. 596, § 
2070.—Smith v. Royal Ins. Co., 37 F. 
Supp. 841. op he 


Aa Rael 


§ 513 : 

Til.App. A false representation of 
fact in an application for a policy of in- A 
surance, if materially affecting either — 
acceptance of the risk or the hazard © 
assumed and if made intentionally and = 
knowingly, avoids the contract of in- ~~ 
surance.—McMahon vy. Continental As- | 
sur. Co., 30 N.E.2d 959, 308 Ill.App. | 


27 oN 
The statute 


Mo. misrepresentation 
applies whenever it is sought to avoid a i 
life policy because of misrepresenta- nd 
tions made in obtaining an insurance 
contract, on terms of which parties ac- 
tually agreed, but it cannot be applied. 
to change contract upon which they 
did agree and to make a new and dif- 
ferent contract for them. Mo.St.Ann. § 
5732, p. 4373.—Johnson vy. Central Mut. 

Ins. Ass’n, 143 S.W.2d 257, reversing 
132 S.W.2d 674. a) 

Pa.Com.Pl. Where the policy provid- 
ed that all statements made by the in- 
sured “shall, in the absence of fraud, 
be deemed representations and not war- 
ranties,’ the insurer must show not ° 
only that the answers were false in 
fact but also that the insured knew 
they were false when he made them. | 
—Kibler v. Prudential Ins. Co. of 
America, 19 Leh.L.J. 139. 


§ 514 

Ga.App. False statements in appli- 
cation for life insurance will not void 
policy issued thereon, unless they were 
material and operated to change na- 
ture or character of risk.—Metropolitan 
Life Ins. Co. v. Marshall, 16 S.H.2d 38. 

Ind. The test of “materiality” of 
misrepresentations in application for 
life policy is not that insurer was in- 
fluenced, but that the facts if truly 
stated might reasonably have influenced 
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ss W.2d 637, error dismissed, 
i correct, 


| 


assured concealed 
~ Code Miss.1930, 


se: tant 


insurer in deciding whether to reject 
or accept the risk.—New York Life Ing. 
Co. v. Kuhlensehmidt, 33 N.H.2d 340. 
In action on life policy, causal con- 
nection was not necessary to establish 
defense of misrepresentation material 
to the risk, and hence opening state- 
ment by insurer’s counsel, that he did 
not deny there was no connection be- 
tween alleged misrepresentation and in- 
sured’s death, was not determinative of 
admissibility of evidence concerning 
cause of death—New York Life Ins. 
Co. v. Kuhlenschmidt, 33 N.E.2d 340. 
N.Y.Sup. Misrepresentations con- 
tained in application for life policy 
with disability provision were mate- 
rial as a matter of law.—Goldman v. 
Equitable Life Assur. Soc. of U. 8S, 
21 N.Y.S.2d 532. : 
N.Y.City Ct. Proof merely of a mis- 
representation is insufficient to avoid 
hospitalization policy, but the misrep- 
resentation must be shown to be ma- 
terial. Insurance Law, § 149, enacted 
by Laws 1939, ec. 882.—Kuritzky_v. 


- -National Casualty Co., 23 N.Y.S.2d 776. 


Tex.Civ.App. An immaterial misrep- 
resentation fraudulently made with 
knowledge of its falsity and with in- 
tent to deceive does not defeat recov- 
ery on a life policy—General Ameri- 
can Life Ins. Co, v. Martinez, 149 S. 
judgment 


“See Gauvrement v, Prudential Ins. Co. 
{1941] 2 Dom.L.R. 145. 
§ 517 

See Staples v. Great American Ins. 

 €o. of New Betexan. 2 Dom.L.R. 1. 


D.C.La. Where policy of inland 
marine insurance insuring liquor that 
in plaintiff’s 
_ truck against loss by theft was issued 


_ tended to be covered by policy was 
destined for Mississippi, wherein trans- 
- portation of liquor was prohibited, re- 
sulted in the ‘“misrepresentation and 
concealment of a materia) fact’? within 


_ provision that policy should be void if 


or misrepresented 
any material fact concerning insurance. 
sovio74, 1976, 1979, 
- 2003—McDonough vy. Hartford Fire 


Ins. Co., 34 F.Supp. 880 


‘Mass. Under statute providing that 
‘no misrepresentation made in the ne- 
gotiation of policy of insurance by in- 


- sured shall avoid the policy unless such 


misrepresentation is made with the ac- 
tual intent to deceive or unless the mat- 
ter misrepresented or made a warranty 
increased the risk of loss, a representa- 
tion contained in the application or in 
the policy itself falls within the statute 
even though put in the form of a war- 


-ranty, and only conditions as dis- 
tinguished from representations and 
warranties lie outside statute. G.L. 


(Ter.Ed.) ¢. 175, § 186.—Giannelli v. 
Metropolitan Life Ins. Co., 29 N.H.2d 
124, ‘ 


i § 561 

©.C.A.Pa. The law does not look 
with favor upon an insurer’s own for- 
feiture of its contract, and a court ordi- 
narily inclines against enforcing such 


a/ forfeiture—tna Life Ins. Co. v. 
Moyer, 113 F.2d 974. 

} § 562 

Ala. In action on burial policy 
wherein insurer claimed lapse on 


ground of nonpayment of premiums, 
replication alleging payment of cer- 
tain sum at home office of insurer to 
a named person as agent of insurer 
at time policy had lapsed for nonpay- 
ment of four weekly premiums was 
demurrable where it failed to allege 
extent of the alleged agent’s authority. 
—Christian Benevolent Burial Ass’n v. 
Thornton, 1 So.2d 8. 

In action on burial policy where in- 
surer denied liability on ground that 
policy lapsed, replication that certain 
sum was paid at home office of insurer 
to third person as agent of insurer at 
a time when policy had lapsed for 
nonpayment, of four weekly premiums 
was dev Yeable in the absence of al- 


- 
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legations in compliance with terms 
of policy that evidence of sound health 
was presented or allegation showing 
that such necessary element of rein- 
statement was waived.—Christian Be- 
nevolent Burial Ass’n vy. Thornton, 1 
So.2d 8 
N.J. Where insured, unable to pay 
third annual premium of $263.60, en- 
tered into an arrangement whereby in- 
surer agreed to loan $216.20, the cash 
surrender value after payment of third 
premium, and insured executed note 
for $60.37, $12.96 of which was interest 
in advance on policy loan, the note 
came within statute requiring a 
month’s notice prior to forfeiture or 
termination of policy for nonpayment 
of interest on policy loan. N.J.S.A. 
17:34-16.—Paul v. Columbian Nat. Life 
Ins. Co., 15 A.2d 636, 125° N.J.L. 350. 
Where insured, unable to pay third 
annual premium of $263.60, entered in- 
to an arrangement whereby insurer 
agreed to loan $216.20, the cash sur- 
render value after payment of third 
premium, and insured executed note for 
$60.37, $12.96 of which was interest in 
advance on policy loan, the arrangement 
for the loan of $216.20 and the loan of 
$60.37 were part of the same transaction 
and constituted a “‘policy loan” preclud- 
ing forfeiture of policy on insured’s de- 
fault in absence of 30 days’ notice, not- 
withstanding insurer included the stat- 
utory requirement regarding notice in 
negotiating loan for $216.20, and failed 
to include the same in the note. N.J. 
8.A. 17:34-16.—Paul v. Columbian Nat. 
Life Ins. Co., 15 A.2d 636, 125 N.J.L. 


350. 
§ 565 

C.C.A.Kan. Courts are loathe to en- 
force forfeitures, except where an in- 
surer has so conducted itself in the 
issuance of a policy as to preclude it 
from asserting any ground upon which 
it might be entitled to avoid policy.— 
Columbian Nat. Life Ins. Co. of Bos- 
ton, Mass., v. Rodgers, 116 F.2d 705, 
certiorari denied Columbian Nat. Life 
Ins. Co. v. Rodgers, 61 S.Ct. 838. 

An insurer may waive provisions in- 
serted in insurance contract for its 
benefit and may be estopped from as- 
serting reasons ordinarily justifying 
a forfeiture of policy.—Columbian Nat. 
Life Ins. Co. of Boston, Mass., v. 
Rodgers, 116 F.2d 705, certiorari de- 
nied Columbian Nat. Life Ins. Co. v. 
Rodgers, 61 S.Ct. 838. 

Ala. The breach of a condition which 
avoids a policy cannot be ‘waived’ 
after a loss without a new considera- 
tion, unless basis for an “estoppel” ex- 
ists, but such is not the case where 
waiver is alleged to have occurred be- 
fore the loss.—Equitable Life Assur. 
Soc. of U. S. v. Brandt, 198 So. 595. 

Ohio. Restrictions by an insurer on 
its own powers are ineffectual as 
against acts of estoppel, since it is not 
in the power of the insurer to abolish 
the law of estoppel or waiver by such 
means.—English y. National Casualty 
Co., 34 N.H.2d 31, 188 Ohio St. 166. 


S.C. Technically, a distinction exists 
between ‘waiver’ and “estoppel’’ and 
the terms are not convertible, since a 
waiver is an intentional relinqguishment 
of a known right, and is a voluntary 
act, while the elements of an “‘estoppel’’ 
are the misleading of a party entitled 
to rely on the acts or statements in 
question, and a consequent change of 
position to his detriment, but under 
insurance law, the terms are used inter- 
changeably, partially because of the 
difficulty in distinguishing between es- 
toppel and implied waiver, and because 
both doctrines are applicable to insur- 
ance cases.—Boyle Road & Bridge Co. vy. 
American Hmployers’ Ins. Co. of Bos- 
ton, Mass., 11 8.H.2d 438. 


Tex.Civ.App. The statute regarding 
payment of claims by state-wide mu- 
tual assessment associations and _ stat- 
ute requiring association, if claim is 
to be denied, to-notify claimant within 
sixty days after due proofs are re- 
ceived that claim will not be paid and 
providing that on failure to do so, it 
will be presumed as matter of law 
that liability has been accepted, were 
not intended to create an effective in- 


tract 


. Ber E ; 
surance contract where no such co 
was made between insured and 
insurer. Vernon’s  Ann,Civ.St. _ art. 
5068—1, §§ 13, 14—Texas Independence 


Life Ins. Co. v. Pickens, 153 8.W.2d 
884. ‘te . 1A 
§ 567 r a 

La.App. A nonwaiver clause in an 


insurance policy. may be waived.— 
Soleyman v. Woodmen of the World, 3 
So.2d 466. 


La.App. Policy provisions which 
limit the power of insurance agents 
or other representatives of the insurer 
to waive conditions of the policy or 
restrict the manner in which waivers 
may be made do not supersede recog- 
nized principles of the law of waiver 
and estoppel and are not conclusive 
so as to prevent officers or agents of 
the insurer, through whom _ insurer 
must act in the transaction of its busi- 
ness, from binding the insurer by a 
waiver of a condition or from creat- 
ing an estoppel against insurer to as- 
sert a breach of condition in avoid- 
ance of policy.—Soleyman vy. Woodmen 
of the World, 3 So.2d 466. 


§ 573 

C.C.A.Kan. Knowledge of facts in- 
consistent with statements in an ap- 
plication for a policy may constitute 
an “equitable estoppel” against an in- 
surer precluding it from asserting a 
ground for avoidance of insurance con- 
tract, and it is not essential that the 
knowledge be derived from insured, 
and insurer may be charged with 
knowledge of facts which it ought to 
have known, and knowledge which is 
sufficient to lead a prucent person to 
inquire about the matter, when it 
could have been ascertained conveni- 
ently, constitutes notice of whatever 
the inquiry would shave disclosed and 
will be regarded as knowledge of 
facts.—Columbian Nat. Life Ins. Co. of — 
Boston, Mass., v. Rodgers, 116 F.2d 
705, certiorari denied Columbian . Nat. 
Life Ins. Co. v. Rodgers, 61 S.Ct. 838. 


Before an insurer can be charged 
with knowledge of facts available by 
investigation so as to constitute an 
“equitable estoppel’ against insurer 
precluding it from asserting a ground 
for avoidance of insurance contract, 
there must be a reason or cause for 
further investigation, and insurer must 
be put upon inquiry by some fact or 
information in insurer’s possession.— 
Columbian Nat. Life Ins. Co. of Bos- 
ton, Mass., v. Rodgers, 116 F.2d 705, 
certiorari denied Columbian Nat. Life 
Ins. Co. v. Rodgers, 61 S.Ct. 838. 


\ 


§ 574 

©.C.A.Okl. Under, local law of Okla- 
homa, knowledge acquired by an agent 
who has authority to write and execute 
policy in behalf of insurer, while acting 
within scope of his authority, is im- 
puted to insurer, and insurer is bound 
by such knowledge, whether or not 
communicated to it, and notwithstand- 
ing provision in policy that none of 
insurer’s agents or officers can waive 
any of its provisions, except by writ- 
ten indorsement on policy.—Commercial 
epandatd Ins. Co. vy. Remer, 119 F.2d 


Mo.App. In the absence of fraud, the 
knowledge of the soliciting agent is 
imputed to the insurer, even where 
there are not false answers in applica- 
tion.—Colegrove v. John Hancock Mut. 
Life Ins. Co., 153 S.W.2d 750, 


§ 581 

Miss. An insurer’s local agent who 
is furnished by. insurer with blank 
policies to be filled up, countersigned 
and issued by him has all the powers 
of a “general agent’, of insurer when 
issuing such policies and may waive 
any of their provisions.—Liverpool & 
London & Globe Ins. Co. v. Delaney, 
200 So. 440. 3 


Mo.App. An agent merely authorized 
to solicit insurance, deliver policies and 
collect premiums may waive conditions 
precedent, but cannot, after execution 
of policy, waive any of its conditions. 
—Grady v. John Hancock Mut. Life 
aoe Co. of Massachusetts, 150 S.W.2d 
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_ duced an honest belief in policyholder’s 


} gs ees a , 
. Generally, if an insurer or 
orized agent, by a custom to 
eive overdue premiums without ob- 
_ or by a custom not to exact 
romot payment of premiums, has in- 


mind, which belief is reasonably found- 
ed, that strict compliance with a stipu- 
lation for punctual payment of premi- 
ums will not be insisted upon, the in- 
surer will be deemed to have “waived’’ 
the right to claim the forfeituré, or will 
be “estopped” from enforcing the same 
although the policy or certificate ex- 
pressly provides for forfeiture for non- 
payment of premiums as stipulated, and 
even though it is also conditioned that 


_ agents cannot waive forfeitures or the 


policy provides that receiving overdue 
premiums is merely an act of courtesy. 
—Soleyman v. Woodmen of the World, 
3 So.2d 466. is: 

Policy provisions which limit the 
power of insurance agents or other 
representatives of the insurer to waive 
conditions of the policy or restrict the 
manner in which waivers may be made 
do not supersede recognized principles 
of the law of waiver and estoppel and 
are not conclusive so as to prevent of- 
ficers or agents of the insurer, through 
whom insurer must act in the transac- 
tion of its business, from binding the 
insurer by a waiver of a condition or 
from creating an estoppel against in- 
surer to assert a breach of condition in 
avoidance of policy.—Soleyman v. Wood- 
men of the World, 3 So.2d 466. 


N.Y.Sup. The restrictions upon au- 
thority of insurer’s agent stated in ap- 
plication ‘Signed by insured and at- 
tached to policy foreclosed any con- 
troversy arising out of representations 
alleged to have been made by agent or 
agent’s alleged knowledge of insured’s 
condition prior to issuance of policy. 
‘—Tuminelli v. Prudential Ins. Co. of 
America, 24 N.Y.S.2d 306. ‘ 


Tex.Com.App. Where application for 
insurance is attached to policy and is 
made a part thereof, insured is bounce 
by representations and warranties made 
therein, whether or not signed by in- 
sured, and material provisions and con- 
ditions of policy cannot be waived by 
agent, where limitations on agent’s au- 
thority are set forth’ in the applica- 
tion and in the _policy.—Lindley v. 
Franklin Fire Ins. Co., 152 S.W.2d 1109, 
reversing Franklin Fire Ins. Co. Vv. 
Lindley, 128 S.W.2d 869. 


§ 603 
Cal.App. An insured has a right to 
rely on presumption that policy re- 
ceived is in accordance with his ap- 
plication and his failure to read it will 
not relieve insurer or its agent from the 
duty of so writing it——Mercer Casual- 


ty Co. v. Lewis, 108 P.2d 65, 41 Cal. 
App.2d 918. 
Mo.App. The . knowledge of agent, 


acting within scope of his authority, 
is knowledge of insurance company, so 
that where agent himself fills out ap- 
plication, the company may not, after 
risk has attached, contend that it is- 
sued the policy in reliance upon repre- 
sentations in the application, when it 
was at all times to be charged with 
knowledge to the contrary.—Longo Vv. 
John Hancock Mut. Life Ins. Co., 142 
S.W.2d 871. 

Ohio App. An insured, making ap- 
plication for insurance, is bound by all 
representations and warranties con- 
tained in application even though he 
does not answer them specifically, and, 
having signed the application, the in- 
sured “adopts” and “ratifies” all state- 
ments appearing above his signature. 
—Republic Mut. Ins. Co. v. Wilson, 35 
N.E.2d 467, 66 Ohio App. 522. 

§ 615 

Ala. Where there was evidence that 
insured had all of a certain day to pay 
premiums for four weeks ending on 
that day and prevent forfeiture of 
burial policy, and that by acts and 
statements of insurer’s agent, beneficia- 
ry was induced to believe and acted on 
belief that payment could be made at a 
later given day, insurer was “estopped” 
to assert a forfeiture of policy for non- 


‘ 
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- payment of premiums on due date.—_ 


Christian Benevolent Burial Ass’n Vv. 
Huff, 1 So.2d 3907 | 

Where there was evidence that in- 
sured had all of a certain day to pay 
premiums for.four weeks ending. on 
that day, and prevent a forfeiture of 
burial policy, and beneficiary testified 
that on that date agent informed her 
that payment could be made at a later 
designated date, so that if the agent 
was acting within the scope of his au- 
thority, insurer was estopped to assert 
forfeiture of the policy, no considera- 
tion was necessary for the agent’s 
agreement.—Christian' Benevolent Buri- 
al Ass’n v. Huff, 1 So.2d 390. 

Mo.App. Waiver of provisions in a 
policy cannot be predicated upon notice 
of what insured expected to do at a 
future time—Bennett vy. National Fire 
Ins. Co. of Hartford, 143 S.W.2d 479. 

Mo.App. As regards the time of 
payment of premiums, an equivocal 
position by an insurer as to whether 
the policy remains in force, or is 
lapsed, is not favored by the courts.— 
Floyd v. Life & Casualty Ins, Co., 148 
S.W.2d 620. 

§ 618 


Va. Where an insurer, or its agent, 
has knowledge actual or imputed of 
facts under which the express terms of 
the policy render it void, or unenforce- 
able from its inception, and then is- 
sues the policy, issuance is equivalent 


to an assertion by the insurer that such ’ 


facts do not invalidate the policy, and 
if the insured has acted in good faith, 
the insurer is thereby “‘estopped” after 
loss from claiming that such facts 
avoid its liability thereunder.—Liver- 
pool & London & Globe Ins. Co. vy. 
Bolling, 10 S.H.2d 518. 


§ 620 

C.C.A.Okl. Under local law of Okla- 
homa, where an agent who has author- 
ity to write and execute policies in be- 
half of insurer, while acting within 
scope of his authority, acquires knowl- 
edge of facts constituting ground for 
forfeiture of policy, but insurer there- 
after continues to treat policy as valid 
the insurer is barred by “estoppel” 
from. asserting such forfeiture —Com- 
mercial Standard Ins. Co. vy. Remer, 
119 F.2d 66. 


§ 624 
Ala. On question of waiver, a letter 
of November 14th from cashier of in- 
surance company advising insured of 
lapse by virtue of nonpayment of Sep- 
tember installment of premium, and let- 
ter of November 15th from insurer noti- 
fying insured of December installment 
and dividend, were to be taken togeth- 
er.—Equitable Life Assur. Soc. of U. S. 
v. Brandt, 198 So. 595. s 
A reminder that a premium is due is 
not always of itself the treatment by 
insurer of a policy as in force.—Equita- 
ble Life Assur. Soc. of U. S. v. Brandt, 
198 So. 595. 
§ 636 


Tex.Civ.App. Where an insurance 
company refuses to pay a loss upon a 
specified ground, the company is ‘‘es- 
topped” from asserting other grounds 
relieving it from liability of which the 
company has full knowledge, where the 
insured has acted upon the company’s 
position as announced, and hag in- 
curred expense in consequence of such 
position taken by company.—Great 
American Accident Ins. Co. v. Roggen, 
144 S.W.2d 1115. 


Where insurer specifies one ground, 
of forfeiture of policy and is silent as 
to all other grounds, assured is au- 
thorized to imply and act on such im- 
plication that insurer is waiving all 
other grounds of forfeiture, but where 
insurer expressly states to the insured 
that no grounds of defense are being 
waived, then neither law of “waiver” 
nor “estoppel” ‘is applicable.—Great 
American Accident Ins. Co. v. Roggen, 
144 S.W.2d 1115. 


§ 643 
Pa.Com.Pl. Where a policy of insur- 
ance contains an absolute right of re- 
instatement conditional upon certain 
requirements being satisfied, such rein- 
statement provisions give the insured 


statement upon satisfying the specific ; , 
d 


pec) el PCL Os arg 
an absolute contractual right to rein- 


conditions—_Amos v. Home Friendly 
Ins. Co., 7 So Fs eA 2 


Minn. The purpose of requiring © 
prompt coreg, of proof of loss um- 
der any policy of insurance is to pro- 
vide insurer with such information as _ 
will permit it to investigate the facts 
and determine whether it .is liable.— 


1 


Rein v. New York Life Ins, Co, 299 
N.W. 385. , tae 
§ 663 : ke 

Fla. A default in serving notice or ~ Fr 
rf 


proof of loss as required by a policy 
ma be excused by circumstances 
which render strict compliance with © 
requirements impossible or unreason- — 
able, if insured has not failed to use 
due _ diligence.—Reliance Life Ins. Co. 
Ce uatSbartels Pa.,' Vv.) Ly tch, 197 | S0euaes 
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Mo.App. Where circumstances sur- 
rounding transaction show that it was 
impossible to give notice or furnish 
proof of loss within time specified by 
policy of insurance, fulfillment of re- 
quirement will be excused, and it is 
sufficient if notice is given or proof fur- 
nished within a reasonable time after it 
can be given.—Hayes v. Equitable Life 
Assur. Soc. of U. S., 150 S.W.2d 1113. 

§ 672 ae 

Ga.App. Provision in insurance poli- — 
cy against waivers except as indorsed © 
on policy usually refers to provisions 
which enter into the contract and do 
not affect conditions which are to be ~ 
performed after loss or injury, such as _ 
giving notice and furnishing proofs.— 
Concordia Fire Ins. Co. v. Hardman, 11 
$.H.2d 79. nr! od Pee ae 

Pa.Super. An insurer may waive fil- — 
ing a technical proof of loss.—Heffron 
v. Prudential Ins. Co. of America, 19 - m 
A.2d 556, 144 Pa.Super. 307. eri. 
* § 680 Nye 


Ga.App. An officer or agent other- 
wise having authority to waive notice 
or proofs of loss may bind insurer by 
an oral or implied “waiver”, notwith-— 
standing a stipulation in the policy that 
no officer or agent shall have power to — x 
waive any of its terms or conditions 
unless the waiver is in writing indorsed 
on the policy or attached thereto—Con- ~— 
cordia Fire Ins. Co. v. Hardman, 11S... 
B.2d 79. : ys 

Ohio App. Authority of insurer’s 
agent to waive policy requirement as to 
notice after loss may be established by 
showing course of conduct of agent, urs 
knowingly permitted by insurer, from | 
which agent’s apparent authority ap- 
pears.—Kenney vy. Occidental Ins. Co., | 
34 N.H.2d 237, 66 Ohio App. 284. | 
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§ 695 
N.C. An “adjuster” is one who — 
makes any adjustment or settlement 
or determines the amount of a claim, 
as a claim against an insurance com- 
pany.—Blue Bird Cab Co. v. American ~~ 
Fidelity & Casualty Co., 15 S§.H.2d 295, 

219 N.C. 788. 
703 


§ . Pi 
Tex.Civ.App. Where an insurance 
policy provides on its face for a cer- 
tain maximum sum and conditions —— 
which might limit or reduce amount. 
specified, amount stated as maximum 
sum payable on face of policy is a P 
“liquidated demand’’.—Texas Guaranty 
Life Co. v. Seale, 143 S.W.2d 147, error Sv 
dismissed. : : F 
Where a claim under an insurance rac 
policy is based upon a liquidated de- | 
mand, in absence of a bona fide dis- 
pute over amount due a settlement for ; 
a less sum than due is without con- 
sideration.—Texas Guaranty Life Co. 
v. Seale, 143 S.W.2d 147, error dis- 
missed. 


§ 710 

C.C.A.I1l The practice of insurance 
companies, in order to save rights of 
their assureds and to place them 
promptly in funds so that their busi- ., 
ness might be continued without em- 
barrassment, to advance their assureds 
the amount of the loss, repayable only 
out of moneys collected on account of 
the loss, is not a “payment” of insur- 
ance.,—First Nat. Bank of Ottawa Vv. 
Lloyd’s of London, 116 F.2d 221, 132 A. 
L.R. 599, 


no “vexatious 


gation” 


relief to those required, 


§ 710 


C.C.A.Mo. 
damages under Missouri statute for 
“vexatious delay’ in payment of a pol- 
icy, the refusal must be vexatious and 
insurer has a right to an honest dif- 
ference of opinion as to its liability 
and a right to litigate such difference, 
sinee, if such latitude of action is not 
allowed to an insurer, the statute 
would be unconstitutional. Mo.St.Ann. 
§ 5929, p. 4515.—New York Life Ins. 
Co. vy. Calhoun, 114 F.2d 526. 


Under Missouri statute permitting 
recovery of damages for “vexatious de- 
lay” of an insurer in payment of a 
policy, no penalty can be inflicted un- 
less it appears to a reasonable and pru- 
dent man before the trial that refusal 
was willful and without reasonable 
cause, and penalty will not be inflict- 
ed because of adverse outcome of trial 
on policy, and if insurer acts in good 
faith it may contest an issue of either 
fact or law without danger of penal- 
ties. Mo.St.Ann. § 5929, p. 4515.—New 
York Life Ins. Co. v. Calhoun, 114 F, 


*- 94 526. 


In action to recover damages under 
Missouri statute for “vexatious delay 
in payment of a policy, right of an in- 
surer to resist payment is, primarily, a 
question of law to be determined by 
facts as they reasonably appeared be- 


ee 
fore trial, and not as they may have 


been found by jury, and where legal 
question involved is one about which 
lawyers might well differ, there can be 
delay.’”’ Mo.St.Ann. § 
5929, p. 4515.—New York Life Ins. Co. 
y. Calhoun, 114 F.2d 526. 


d § 713 ; 
Wis. The rule of “contribution” is 
an equitable rule and is based on fact 


that those who insure or become sure- 


ties for the same duty ought to share 


the results of the default.—Hartford 


Accident & Indemnity Co. v. Worden 
Allen Co., 297 N.W. 436, 238 Wis.’ 124. 
On the issue of contribution, where, 
by. reason of agreement between sure- 
ties or by reason of general equities of 
situation, one surety or insurer, as 
against other sureties or insurers, 
ought to bear whole loss, he becomes 
principal surety and all the other in- 
--surers or sureties become ‘subinsur- 
ers” or ‘subsureties’.—Hartford Ac- 
eident & Indemnity Co. v. Worden-Al- 


"Jen Co., 297 N.W. 436, 238 Wis. 124. 


§ 714 

C.C.A.Fla. The doctrine of “subro- 
is based upon principles of 
natural justice, and is created to afford 
as insurers, 
to pay a legal obligation which ought 
to have been met, either wholly or 
partially, by another—Federal Ins. 
‘Co. ‘v. Tamiami Trail Tours, 117 
F.2d 794. ! 

C.C.A.W.Va. In property insurance, 
insurer who has been required by con- 
tract to indemnify insured for actual 
‘loss is entitled to be subrogated to in- 
sured’s legal rights at time of loss 
against tort-feasor, in view of close 
connection between principles of in- 
demnity and of subrogation, but where 
the indemnity feature is not present, 
as in life or accident insurance, the 
subrogation feature has no application. 
—Crab Orchard Improvement Co. v. 
Chesapeake & O. Ry. Co., 115 F.2d 277, 
affirming 33 F.Supp. 580. 


Pa.Com.Pl. An insurance’ carrier 
which has reimbursed plaintiff for a 
portion of the damages claimed of 
defendant should be joined as a party 
plaintiff to that extent in accordance 
with Pa.R.C.P. 2002, 12 P.S.Appen- 
dix.—Katzman v. Bennetch, 40 D. & C. 
716. 

See Guardian Ins. Co. v. Sharp [1941] 
2 Dom.L.R. 417. 


§ 715 

Wl. “Reinsurance” igs a contract by 
which one insurer takes over the insur- 
ance risks of another insurer and be- 
comes substituted as insurer in the 
place and stead of the original insurer 
and a “reinsurance policy” igs thus a 
eontract of indemnity which one insurer 
makes with another to protect the first 
insurer from a risk it hag already as- 
sumed.—Pioneer Life Ins. Co, vy. Alli- 


To warrant recovery of | 
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ance Life Ins. Co., 30 N.H.2d 66, 374 
Ill. 576, reversing 25 N.E.2d 831, 304 
IlLApp. 13. 


A “reinsurance treaty’? is merely an 
agreement between two insurance com- 
panies whereby one agrees to cede and 
the other to accept reinsurance busi- 
ness pursuant to the provisions speci- 
fied in the treaty.—Pioneer Life Ins. 
Co. y. Alliance Life Ins. Co., 30 N.H. 
2d 66, 374 Ill. 576, reversing 25 N.BH. 
2d 831, 304 Ill.App, 18. 


“Reinsurance treaties” and ‘“reinsur- 
ance policies” are not synonymous; 
“reinsurance treaties” are contracts for 
insurance, and “reinsurance policies’ 
or _cessions are contracts of insurance. 
—Pioneer Life Ins. Co. v. Alliance Life 
Ins. Co., 30 N.W.2d 66, 374 Ill. 576, re- 
versing 25 N.H.2d 831, 304 Ill.App. 13. 


§ 724 

N.Y. There being no stipulations to 
the contrary, there was no privity be- 
tween the parties first insured by orig- 
inal insurer and the reinsurer, and no 
claim for loss could be maintained by 
those parties against the reinsurer.— 
Pink v. American Surety Co. of New 
York, 28 N.H.2d 842, 283 N.Y. 290, 
Peder 12 N.Y.S.2d 998, 257 App. 
Div. 819, reargument denied 14 N.Y. 
S$.2d 282, 257 App.Div. 958. 


The risks of original insurer incurred 
under its original insurance policies 
were the sole objects of reinsurance, 
and reinsurance agreements were to 
indemnify the original insurer only 
for losses incurred by the original in- 
surer of specific risks.—Pink v. Amer- 
ican Surety Co. of New York, 28 N. 
H.2d_ 842, 283 N.Y. 290, affirming 12 
N.Y.S.2d 998, 257 App.Div. 819, re- 
argument denied 14 N.Y.S.2d 282, 257 
App.Div. 958. 


Where, under reinsurance agree- 
ments, Sole control and direction of 
any claims and actions on policies is- 
sued by reinsured were in hands of 
the reinsured, its action and determina- 
tion thereon, in absence of fraud or 
bad faith, were conclusive on the re- 
insurer.—Pink v. American Surety Co. 
of New York, 28 N.H.2d 842, 283 N. 
Y. 290, affirming 12 N.Y.S.2d 998, 257 
App.Div. 819, reargument denied 14 
N.Y.S.2d 282, 257 App.Div. 958. 


Where, under reinsurance agreement, 
the reinsurer was entitled to its pro- 
portion of salvage recovered by the re- 
insured, but sole control and direc- 
tion of any claims and actions on 
policies issued by the reinsured were 
in hands of the reinsured, the rein- 
surer could not question any deci- 
sion made or action taken by the re- 
insured in connection therewith, but 
the reinsured was bound to act in 
ood faith—Pink y. American Surety 

0. of New York, 28 N.H.2d 842, 283 
N.Y. 290, affirming 12 N.Y.S.2d 998, 
257 App.Div. 819, reargument denied 
14 N.Y.S.2d 282, 257 App.Div. 958. 


Where salvage was received by re- 
insured for specific purpose, by the 
terms of reinsurance agreements, to 
reimburse both the reinsured and re- 
insurer proportionately for their loss- 
es, out of its receipt by the reinsured, 
no relation of debtor and creditor was 
created, but in relation to any salvage 
collected to recoup losses on_ specific 
risks the reinsured was a trustee for 
the reinsurer as to moneys belonging 
to the reinsurer.—Pink y. American 
Surety Co. of New York, 28 N.B.2d 
842, 283 N.Y. 290, affirming 12 N.Y. 


$.2d 998, 257 App.Div. 819, reargument 


eee 14 N.Y.S.2d 282, 257 App.Div. 
Where, under reinsurance agreement, 
Salvage recovered by the reinsured was 
to. be used. to.,reimburse both the re- 
insured and the reinsurer proportion- 
ately for their losses, an action at law 
could’ be maintained to recover the 
proportion to which the reinsurer was 
entitled.—Pins v. American Surety Co, 
of New York, 28 N.H.2d 842, 283 N. 
Y. 290, affirming 12 N.Y.S.2d 998, 257 
Pg eee 819, reargument denied 14 
N.¥.8.2d 282, 257 avy: Divi 958. 


72 
Ill. Although a treaty for insurance 


Pn) re ‘ 
may be terminated by agreemen 
breach, or otherwise, it does not neces 
sarily follow that a reinsurance policy 
issued as a facultative cession and out- 
standing between the parties to the 


treaty would also terminate upon the 


abrogation of the treaty.—Pioneer Life 
Ins. Co. v. Alliance Life Ins. Co., 
N.B.2d 66, 374 Ill. 576, reversing 25 N. 
H.2d 831, 304 Ill.Apn. 13. : 
§ 757 

Tex.Com.App. Where an insurer 
looks to its agent for premiums on 
insurance written by him, the agent 
being the owner of the debt arising 
by his extending credit for the premi- 
ums, and on payment thereof being 
subrogated to all rights of insurer in 
the premises, agent is entitled to sue 
therefor, and no assignment thereof is 
necessary to enable him to recover, but 
if the agent has no right of subroga- 
tion nor assignment of premium, he is 
not entitled to bring an action in his 
own name to recover premium due on 
policy issued by him.—J. H. Harnest & 
Co. v. Word, 152 S.W.2d 325, revers- 
ing Word vy. J. HB. Barnest & Co., 129 
S.W.2d 833. 

§ 765 


Tex.Com.App. Where insurance 
agency’s allegations were not sufficient 
as against special exceptions, to dis- 
close that agency was a party or 
privy to the insurance contracts or 
that they were made for its benefit, or 
that the agency was subrogated to the 
rights of the insurer, the agency could 
not maintain action in its own name to 
recover premiums due on the policies. 
—J. E. Harnest & Co. v. Word, 152 S. 
W.2d 325, reversing Word v. J. H. Ear- 
nest & Co., 129 S.W.2d 833; °° 


Tex.Com.App. Whether insurance 
agency agreed to give rebates on poli- 
cies issu by it so that it could not 


maintain -action to recover premiums — 


allegedly due on the policies, was for 
jury.—J. BH. Barnest & Co. v. Word, 
152_S.W.2d 325, reversing Word v. J. 
BH. Earnest & Co., 129 S.W.2d 833. 


§ 784 

Mass. Under statute prohibiting is- 
suance of insurance policy limiting time 
for commencing action against insurer 
to less than two years from time when 
cause of action accrues, no limitation 
of such time can be made to run from 
happening of loss insured against, and 
any such limitation in policy is invalid. 
G.L,(Ter-Ed.) ¢. 175, § 22.—Barton v. 
Automobile Ins. Co. of Hartford, Conn., 
34 N.H.2d 516, 309 Mass. 128. 

Tex.Civ.App. Provision in insurance 
policy, requiring actions on policy to 
be commenced within two years aft- 
er right of action thereunder accrued, 
is void under statute prohibiting con- 
tract limiting time in which to sue 
thereon to shorter period than two 
years. Vernon’s Ann.Civ.St. art. 5545. 
—Shaw v. Universal Life & Accident 
Ins. Co., 153 S.W.2d 208, error granted. 


§ 785. 

N.Y.Sup. The words “within two 
years from the date upon which the 
loss or damage occurred,” or similar 
words, are not words of the actual 
event when used in insurance policy 
provisions limiting time for bringing 
suits, but phrases “after the fire’ or 
“after the fire shall have occurred” or 
“after the happening of the physical 
loss or damage out of which the claim 
arose’ are words of the destructive 
event from which period of limitation 
must be computed.—Parker v. American 
Surety Co. of New York, 29 N.Y.S.2d 
414, 176 Mise. 985. 

§ 783 

La.App. The provision of insurance 
policy that no suit should be brought 
against insurer more than two years 
after right of action should have ac- 
erued, was without effect as to an in- 
sane insured for whom a legally ap- 
pointed curator had not been provided. 
—Powell v. Liberty Industrial Life Ins, 
Co., 1 So.2d 834, annulled 2 So.2d 638, 
197 La. 894. 

§ 789 

Pa,Com.Pl. The defendant company 
must do something more than merely 
make an offer. Its actions or conduct 
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ich that on account of it, the 
ta is lulled into inactivity —Sud- 
nick v. Home Friendly Ins. Co. of 
- Maryland, 8 Sch.Reg. i11. 
 Pa.Com.Pl. 
- duct of the insurance company and its 
duly authorized representative have 
‘been such as to estop it from strictly 
enforcing the limitation clause pre- 
scribed in the policy, resulting in its 
suspension, postponement or extension, 
the clause begins to run again when 
the company definitely announces its 
refusal to pay under the limitation 
clause.—Sudnick v. Home Friendly Ins. 
Co. of Maryland, 8 Senne, sible 


| p.€.N.J. Where insurer issued policy 
f insuring against loss of or damage to 
goods of manufacturers while the goods 
- —_- were in transit or on premises of textile 
if processor to which the policy was is- 
sued, and by which the premiums were 
paid, the term “assured” as used in 
provision that loss, if any, should be 
payable to the assured or order, re- 
ferred to the processor and, under New 
Jersey law, the manufacturers as “in- 
cidental beneficiaries” could not main- 
tain action for loss sustained. N.J.S.A. 
-2:26-3.6.—Shapiro Bros, Factors Cor- 
poration v. Automobile. Ins. Co. of 
Hartford, Conn., 40 F.Supp. 1. 

Where insurer issued policy insuring 
against loss of or damage to goods of 
manufacturers while goods were in 
transit or on premises of textile proc- 

-essor to which the policy was issued, 

and a certificate of insurance was issued 
to a manufacturer, stating that loss or 
damage should with consent of as- 
sured be adjusted with and payable to 
the manufacturer up to a_ certain 
amount, the manufacturer had a ‘‘bene- 
ficial interest” in the insurance con- 
tract and under New Jersey law could 

maintain an action against the insurer 
for loss sustained. N.J.S.A. 2 :26-3.6.— 
Shapiro Bros. Factors Corporation v. 

_ Automobile Ins. Co. of Hartford, Conn., 
40 F.Supp. 

N.Y.Sup. Apart from Federal Motor 
Carrier Act and Interstate Commerce 
Commission’s rules, insurer was liable 
to distilling company as beneficiary of 
policy obtained by common carrier. 

_. Federal Motor Carrier Act, 49 U.S.C.A. 
§ 301 et seq.—American Distilling Co. 
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v. New Hampshire Fire Ins. Co. of 
* Manchester, 28 N.Y.S.2d 837. 
. A distilling company suing on insur-' 


ance policy obtained by common carrier 
was “real party in interest’, notwith- 
standing loan receipt.—American Dis- 
tilling Co. 

Co. of Manchester, 28 N.Y.S.2d 837. 


§ 793 
Pa.Com.Pl. Where plaintiff's state- 
ment of claim and attached copy of 
insurance contract, in suit against in- 
surance concern for damages to auto- 
mobile was to effect that warranties 
given by insured to insurance concern 
proved untrue, and that insured car 
-- instead of being unencumbered was 
4 subject to lien, and that instead of no 
" other insurance contract, certain amount 
had been paid for the same injury to 
' machine by another insurance company, 
held, such circumstances indicate non- 
‘ liability of defendant company.—Mc- 
Cormack v. Dubuque F. & M. Ins. Co., 

i 85 Luz.L.Reg.Rep. 20. 

§ 794 
C.C.A.Ga. A complaint, alleging that 
insurer assumed obligation to defend 
- suit against plaintiff but neglected to 
do so, that there was a defense, and 
that, through the failure to assert it, a 
judgment was rendered against plain- 
tiff with resulting insolvency, stated 
cause of action against insurer.—Cowan 

y. Travelers Ins. Co., 114 F.2d 1015. 


Pa.Com.Pl. 

a issued against an additional defendant 
| and returned nulla bona, it is not nec- 
essary for the plaintiff in bringing suit 
against the additional defendant’s in- 
surance carrier to set forth everything 
; that took place between the insurer and 
the insured, but he may only show a 
judgment, a return of nulla bona, the 
existence of an indemnity contract, and 
such further information, as he may 
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have concerning it—Slater y. General 


Casualty Co., 22 Hrie 196. 
-Pa.Com.Pl. Plaintiff’s statement, 
though it does not set forth a copy of 
the policy, shows sufficient privity to 
entitle her to maintain this action.— 


Griswold v. Prudential Ins. Co., 
Lack.Jur. 20. 

§ 805 
Ala. In action on burial policy, 


where insurer claimed lapse for non- 
payment of premiums, replication in 
effect that though provision of policy 
for payment of premiums was_ not 
observed, an agent of the insurer “act- 
ing within the actual or apparent scope 
of his authority as such” agent made 
a different arrangement with the in- 
sured as to manner of payment of 
premium was demurrable since the 
quoted allegation was not a sufficient 


'averment of general agency or of a 


specially authorized agent to make a 
change in the manner of payment of 
premiums.—Christian Benevolent Bur- 
ial Ass’n vy. Thornton, 1 So.2d 
§ 813 

C.C.A.Ga. In action against insurer 
for failure to defend suit which it had 
assumed to defend, plaintiff was re- 
quired to plead and prove that insurer 
assumed defense of the suit and neg- 
lected to defend it, and that if the suit 
had been defended defense would have 
been successful in whole or in part.— 
vance v. Travelers Ins. Co., 114 F.2d 


§ 822 

©.C.A.Cal. Insured’s possession of 
insurance policy creates presumption 
of proper delivery thereof after per- 
formance of all conditions precedent, 
in absence of some known or obvious 
restriction or incompleteness.—Tarleton 
v. De Veuve, 113 F.2d 290. 

D.C.Pa. An answer by insured 
known to be false is presumptively 
fraudulent.—Equitable Life Assur. Soc. 
of U. S. v. See otc F.Supp. 708. 


§ 

Tex.Civ.App. Under statute provid- 
ing for 12 per cent. penalty and at- 
torney’s fees for failure of certain in- 
surance companies to pay claims on 
policies within 30 days after demand, 
insured is under burden of proving 
that company failed to pay compensa- 
tion provided by policy, “within 30 
days after demand therefor’.  Ver- 
non’s Ann.Civ.St. art. 4736.—Provi- 
dent Life & Accident Ins. Co. v. Sims, 
149 S.W.2d 281, error dismissed. 


§ 826 

C.C.A.Cal. In action on insurance 
policy, contention that there was no 
valid insurance contract because policy 
was conditionally delivered is affirma- 
tive defense, burden of establishing 
which rests on defendant.—Tarleton vy. 
De Veuve, 113 F.2d 290. 


§ 827 

N.Y.City Ct. Where insurer seeks to 
avoid liability on policy on ground of 
insured’s misrepresentation, a prima 
facie case of materiality is not made 
out by mere proof of the misrepresenta- 
tion, but the insurer must prove that 
if it had had knowledge of the facts 
rnisrepresented, it would have refused 
to make the contract, in view of new 
statute elaborating on definitions of 
misrepresentation and materiality. In- 
surance Law, § 149, enacted by Laws 
1939, c. 882.—Kuritzky v. National Cas- 
ualty Co., 23 N.Y.S.2d 776. 

Where insurer seeks to avoid liability 
on policy on ground of insured’s mis- 
representation and: insured does not 
prevent or hinder full disclosure of 
facts, the burden is on the insurer to 
establish materiality by something 
more than the fact of the misrepre- 
sentation itself, that is, by proof, in- 
cluding its practice in the acceptance 
and rejection of similar risks, that it 
would have refused to make the con- 
tract had it known of the misrepresent- 
ed fact. Insurance Law, § 149, enacted 
by Laws 1939, c. 882.—Kuritzky v. Na- 
tional Casualty Co., 28 N.Y.8.2d 776. 

Where insurer sought to defeat lia- 
bility on hospitalization policy on 
ground that insured failed to disclose 
that she had undergone a thyroid op- 
eration, failure of insured to agree to 
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— § 832 


discuss the operation or the necessity 


or cause thereof did not ‘‘prevent full _ 


disclosure’ of the nature of the medical 
impairment within statute providing 
that if insured shall prevent full dis- 
closure, misrepresentation shall be pre- 
sumed to have been material and did 
not give rise to rebuttable presumption 
of materiality in view of fact that best 
evidence of details of operation and its 
nature would be testimony of operating 
surgeon or hospital records. Insurance 
Law, § 149, enacted by Laws 1939, c¢.. 
882; Civil Practice Act, § 352.—Kuritz- 
ed Mee crt Casualty Co., 23 N.Y.S. | 


§ 332 ; 
C.C.A.Mo. In actions on two_ life 
policies to recover accidental death 


benefits, burden of proving accidental — 


death was on_ beneficiary.—Jones v. 


Mutual Life Ins. Co. of New York, 113 


F.2d 873. : 5} 
C.C.A.N.J. In action by  insured’s 
wife as beneficiary under accident poli-’ 
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r 
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ey to recover face amount thereof and ~~ 


as administratrix of insured’s estate — 
to recover weekly benefit payments for | 


insured’s disability from date of ac- 


cident to date of his death less amount © 
previously paid, the wife had the bur- © 
den of showing both the continuous dis- — 


ability on part of insured for period be- 


tween accident and his death and that  __ 
his death was caused by the accident— = 


Anzano v. Metropolitan Life Ins. Co. of 
New York, 118 F.2d 430, affirming 32 
F.Supp. 417. , f f 
C.C.A.N.M. 
that insured 


defense intentionally — 


eaused the fire, but defense could be © 
proved by direct or circumstantial evi- 
dence.—Baltimore American Ins. Co. of — 
TPES 
RN 


New York v. Pecos Mercantile Co., 
F.2d 143, 


Kan. In action for total and perma- 


nent disability benefits under life pol- 
icy, burden was upon the insured to — 


show that he was totally and perma- 
nently disabled by bodily injury o 
disease so that he was and would be 
permanently, continuously, and fully 


prevented from performing any work | 


for compensation, gain, or profit.— 


Fricke v. Mutual Life Ins. Co. of New 


York, 106 P.2d 677, 152 Kan. 525. ; 

N.Y.App.Div. The issuance of a pol- 
icy of insurance containing a disability 
clause after a medical examination of 
the insured is had may permit the in- 


ference that at the time of examination 


insured was in good health, and proof 


of disability arising thereafter might 
be sufficient to cast upon insured the | 


burden of producing evidence that dis-— 
abling disease, i 
policy was issued.—Reiser v. Metropoli-— 


tan Life Ins. Co., 28 N.¥.S.2d 283, 262 
reversing 21 N.Y.S.2d ra 


App.Div. 171, 
928, 174 Mise. 864. 

In action on policy containing dis- 
ability clause trial court properly in- 


structed jury that plaintiff had the — 


burden of establishing permanent and 


total disability within the meaning of 


the policy.—Reiser v. Metropolitan Life 
Ins. Co., 28 N.Y.S.2d 283, 262 App.Div. 
171, reversing 21 N.Y.S.2d 928, 174 
Mise. 864 


Ohio App. On supplemental petition 
against insurer to recover under an au- 
tomobile liability policy the amount of 
a judgment procured in a personal in- 
jury action against one not the insured 
as result of the negligent operation of 
an automobile covered by the policy, 
on ground that the operator of the au- 
tomobile was operating it with the con- 
sent of the insured, burden was on 
plaintiff to prove that judgment ob- 
tained against operator of automobile 
was for injuries sustained while opera- 
tor was operating it with the insured’s 
consent, express or implied, as alleged 
by the plaintiff, and plaintiff could not 
under her supplemental petition, avail 
herself of any other or further pro- 
visions of the policy imposing other 
or further liability on insurer.—Baily 
vy. Weaver, 35 N.H.2d 1006, 67 Ohio 
App. 259. 

When automobile accident occurred, 
there was a presumption that the au- 
tomobile which was covered by auto- 


In action on fire policy, 
burden rested on insurer to establish — 


4, 


originated before the 


_ Pa.Super. 


- fact.—Allen 
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mobile liability policy, was being used 
by insured’s employee for the benefit 
and on account of the insured, but such 
presumption’ remained only so long as 
there was no substantial evidence to the 
contrary, and when that was offered, 
the presumption disappeared, and in 
absence of further proof there was noth- 
ing to justify a finding in accordance 
with the presumption.—Bailey v. Weav- 
er, 35 N.H.2d 1006, 67 Ohio App. 259. 

Pa.Super. In assumpsit to recover to- 
tal and permanent disability benefits 
under life policies, insured had burden 
to prove not only total but permanent 
disability, and therefore it was compe- 
tent for insured to prove that he waa 
still disabled at the time of trial.—Fei- 
genbaum v. Prudential Ins, Co. of 
i ai 19 A.2d 642, 144 Pa.Super. 


Pa.Super. In action on group insur- 
ance policy for total and permanent dis- 
ability before reaching 60 years of age, 
burden was on plaintiff to show that 
she was not 60 years of age when in- 


_ jured.—Caulfield v. Mtna Life Ins. Co. 


of eae Conn 19 A.2d 575, 144 

Tenn. Where policy containing pro- 
vision for disability benefits stated 
that total disability shall be presumed 
to be permanent when it is present and 
has existed continuously for not less 
than three months, if insured relies on 
the three months’ presumption to show 
permanent disability, before anniver- 
sary of policy nearest his sixtieth 


birthday, he must show that his dis- 


ability continued for that length of 
time before the anniversary.—Jones v. 
Equitable Life Assur. Soc. of U. S., 152 
S.W.2d 249, 177 Tenn. 644. 


_Tenn.App. A_ beneficiary, suing on 
accident policy containing provision 
authorizing recovery for  insured’s 


death if insured was struck by a train 


while walking or standing on public 
crossing, had burden of showing that 


insured died from accidental injuries 
as result of being struck by a train, 
that he was struck on a public high- 
way crossing, and that at time he was 
standing or walking.—Woodard v. In- 


terstate Life & Accident Co., 152 8.W. 
29a 636. 


In action for accidental death on ac- 


cident policy containing provision de- 


nying recovery if insured was under 
influence of intoxicating liquor at time 
of accident, burden was on insurer to 
‘show that insured was under influence 


of liquor at time of accident.—Wood- 


ard vy. Interstate Life & Accident Co., 


152 S.W.2d 636. 


Wash. In action on policy insuring 
owner of cold storage plant against 
loss from accident defined as the sud- 
den and accidental tearing asunder of 
the refrigerating system caused by 
pressure of the refrigerant or brine 
therein, to recover damages resulting 
from the bursting of an ammonia pipe, 
burden was on insured to show by pre- 
ponderance of evidence that pressure of 
the refrigerant caused the break in the 
pipe, and burden was not on insurer 
to establish that break was caused in 
some particular manner other than by 
pressure of refrigerant.—Prentice Pack- 
ing & Storage Co. vy. United Pac. Ins. 
Co., 106 P.2d 314. 


Wash. In action on accident policy 
covering injury by wrecking of auto- 
mobile in which insured was riding, 
where insured was killed when automo- 
bile previously parked in driveway 
struck-garage, but there was no eye- 
witness testimony as to whether in- 
sured was riding in automobile, bene- 
ficiary has burden of proving such 
v. Washington Nat. Ins. 
Gow, bs 2d 685 

See Lafontaine vy. Mutual Life Ins. 
ap of New York [1941] 2 Dom.L.R. 
800. 
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C.C.A.Ga. In action against insurer 
for failure to defend suit which it had 
assumed to defend, plaintiff was re- 
quired to show that he was actually 
damaged by failure to defend, and 
mere proof of failure to defend would 
be insufficient—Cowan vy, ‘Travelers 
Ins. Co., 114 F.2d 1015. 


INSURANCE 


C.C.A.Mo. In action under Missouri 


statute to recover damages for vexa- 
tious delay of an insurer in payment 
of a policy, 
required to show vexatious delay. 
Mo.St.Ann. § 5929, p. 4515.—New York 
Life Ins. Co. v. Calhoun, 114 F.2d 526. 

N.Y.App.Div. In_ action to recover 
$2,000 allegedly due under all risk 
policy of insurance issued by defend- 
ant covering a diamond ring belonging 
to plaintiff for alleged loss of the dia- 
mond contained in the ring, a deter- 
mination of the Appellate Term af- 
firming a judgment of the City Court 
of New York City on a verdict for de- 
fendant and the judgment of the city 
court were reversed by the Appellate 
Division and a new trial was ordered. 


—Rosenfeld v. American Ins. Co. of 
Newark, N. J., 23 N.Y.S.2d 823, 260 
App.Div. 697. 


§ 855 : 

Ill.App. Bvidence that decedent in 
her application for certificate of mem- 
bership in funeral association on June 
14, 1939, stated that she was in good 
and vigorous health, that certificate was 
issued on June 19, 1939, that decedent 
entered state hospital on July 6, 1939, 
“paralyzed from syphilis” and died at 
the hospital on August 15, 1939, and 
that her death certificate showed. that 
immediate cause of death was ‘“‘Syphil- 
itic Meningo Hncephalitis due to Syphil- 
is’, showed that decedent intentional- 
ly and knowingly misrepresented the 
condition of her health to induce asso- 
ciation to issue certificate, that she 
was therefore guilty of intentional 
“fraud”, and that certificate was void.— 
Crosby v. Jackson Funeral System 
Ass’n, 33 N.E.2d 619, 309 Ill.App. 580. 


N.Y.City Ct. Where it appeared that 
application for original hospitalization 
policy inquired regarding insured’s 
medical history within past seven 
years, that insured failed to disclose 
that she had undergone a thyroid op- 
eration approximately six years and 
nine months before issuance of renewal 
Policy, that she did reveal another op- 
eration, that it was not general practice 
of insurer to reject applications reveal- 
pact previous thyroid operations unless 
oxic 
hospitalization -which resulted in ex- 
penses sought to be recovered was due 
to an illness entirely unrelated to the 
thyroid operation, evidence did not es- 
tablish that the misrepresentation was 
material to the risk and entitled in- 
sured to judgment. Insurance Law, § 
149, enacted by Laws 1939, c. 882.— 
Kuritzky vy. National Casualty Co., 23 
N.Y.S.2d 776. 


§ 863 

C.C.A.Mo. In action to recover dam- 
ages under Missouri statute for “‘vexa- 
tious delay’ in payment of a policy, 
right of an insurer to resist payment 
is, primarily, a question of law to be 
determined by facts as they _ reason- 
ably appeared before trial, and not as 
they may have been found by jury, 
and where legal question involved is 
one about which lawyers might well 
differ, there can b “vexatious de- 
lay.” Mo.St.Ann. § 5929, p. 4515.— 
New York Life Ins. Co. v. Calhoun, 114 
F.2d 526. 


Mo.App. Where there was a ques- 
tion of law about which lawyers might 
well differ as to whether insurer was 
liable to shipper for damage to goods 
during shipment under policy issued to 
earrier, yet insurer. failed to mention 
such question in any of its correspond- 
ence prior to institution of suit against 
it by shipper, but, on the contrary, 
raised a question not supported by the 
policy or the facts, question whether 
insurer was liable for penalty on 
ground of vexatious refusal to pay was 
for jury.—Huddleston -y. 
Fire & Marine Ins. Co., 148 S.W.2d 74. 

Pa.Com.Pl. Whenever disputed ques- 
tions of fact are presented by conflict- 
ing evidence, whether documentary or 
oral, or whenever the insurer’s defense 
depends upon the testimony of its wit- 
nesses, even though such testimony is 
uncontradicted, the case must be sub- 
mitted to the jury, subject to the trial 


i 


affirmative proof is not. 


in nature and that the recent 


Manhatten ~ 


tg wer to awa 
often as in its sound 
think the interests 0 
Kibler v. Prudential In 
ica, 19 Leh.L.J. 139. _ 


C.C.A.Mo, Unless extrinsic facts 
upon which existence of a latent am- 
biguity in an insurance contract is de-— 
pendent are in dispute, question of 
whether contract is ambiguous is a 
matter of law for trial court, and 
where facts are not in dispute it is 
duty of court to apply description of 
property to subject matter of contract. 
—University City v. Home Fire & Ma- 
Tine Ins. Co., 114 F.2d 288. 

Where description contained in_ fire 
policy did not apply equally well to 
two different objects, a “latent am- 
biguity” in policy could not be in- 
ferred from consideration of subject 
matter of policy, on the question 
whether construction of the policy was 
for court, not jury.—University City v. 
oe Fire & Marine Ins. Co., 114 F.2d 
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©.0.A.Mich. On the question of di- 
rection of verdict, intention to deceive 
insurer in order to procure insurance 
necessarily follows as a matter of law 
from proof of concealment of material 
facts, unless the presumption is over- 
thrown by substantial evidence, par- 
ticularly where policy and copy of ap- 
plication containing false statements 
have been held by insured without ob- 
jection for a considerable period.— 
Great Northern Life Ins. Co. vy. Vince, 
118 F.2d 232. 

N.Y.City Ct. Where insurer seeks to 
avoid liability on policy on ground of 
insured’s misrepresentation, whether 
insurer would have refused to make 
the contract had it known of the mis- 
represented fact is a question of fact. 
Insurance Law, § 149, enacted by Laws 
1939, ec 882.—Kuritzky vy. National 


istice require.— 
s, Co. of Amer-— 


‘Casualty Co., 23 N.Y.S.2d 776. 


§ 869 
Ala. In action on _ burial policy, 
whether policy was forfeited by non- 
payment of premiums or whether pay- 
ment of premiums was waived was for — 
jury.—Christian Benevolent Burial Ass’n 
v. Huff, 1 So.2d 390. 


§ 870 

Mo.App. Ordinarily, question as to 
whether notice or proof of loss under 
insurance policy was given or made 
within a reasonable time is one for 
jury, but where all reasonable persons 
would conclude that more than a rea- 
sonable time had elapsed, the question 
becomes one of law for the court.— — 
Hayes v. Equitable Life Assur. Soc. of 
U. S., 150 S.W.2d 1113. 

Wash. Whether insured was so. 
mentally incompetent as to render in- 
valid his settlement of policy was a 
question for jury, where evidence was 
conflicting.—Cameron y. Benefit Ass’n 
of Railway Employees, 107 P.2d 1096. 


§ 871 

Ala. In action on _ burial policy, 
whether policy was forfeited by non- 
payment of premiums or whether pay- 
ment of premiums was waived was for 
jury.—Christian Benevolent Burial 
Ass’n v. Huff, 1 So.2d 390. 

Ind.App. The question as to what 
facts are necessary to. constitute a 
waiver of policy requirements regard- 
ing prompt payment of premiums is a 
“question of law’’, whereas the exist-— 
ence of such facts in.a given case is a 
“question of fact’.—Lincoln Nat. Life 
Ins. Co. v. Sobel, 35 N.H.2d 121. ; 


§ 872 
C.C.A.Ohio. In action on insurance 
policy, proximate cause of loss is 


usually question for jury to determine 
as a fact in view of circumstances at- 
tending it.—Princess Garment Co. vy. 
Fireman’s Fund Ins. Co. of San Fran- 
cisco, Cal., 115 F.2d 380. 

Ohio App. The question of proxi- — 
mate cause of loss as determining in- 
surer’s liability is generally held to be 
one for the jury.—Kenney vy. Occidental 
eis Co., 34 N.H,2d 237, 66 Ohio App. 

Tex.Civ.App. In action on ‘govern- 
ment service policy” insuring against 
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- 148 S.W.2d 620, 
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ge to property which became water 


soaked while stored in storage room, 
_ where insured alleged that the usual, 
- eustomary, and proper place for such 
property while being thus transported 
was in hold of the boat, but com- 


mander of transport testified that no 
space was available in the holds and 
that storage room was customary 
place for such property, whether the 
storage room was a wrong place, and 
the property was “misplaced” during 
the shipment, were for the jury.— 
Miles v. United Services. Automobile 
“Ass’n, 149 S.W.2d aoe error granted. 
8 


Mo.App. In action by shipper. 
against insurer for damage to wool 
while being transported by a carrier 
to whom insurer had issued a policy, 


it was proper to require a finding of 


necessary facts establishing the con- 


tract of carriage, the negligence, and 


the damage resulting therefrom.—Hud- 

dleston y. Manhatten Fire & Marine 

Ins. Co., 148 S.W.2d 74. 
he 8 887 

Mo.App. Penalties for an insurer’s 
allegedly vexatious refusal to 
should not be assessed unless the evi- 
dence shows that the refusal was 
willful and without reasonable cause 
as the facts would have appeared to 
a reasonable man before trial.—Floyd 
v. Life & Casualty Ins. Co., 148 S. 
W.2d 620. ; 

That a judgment has been rendered 
against an\insurer adverse to its con- 
tention is no reason for inflicting a 
penalty for vexatious refusal ‘to pay. 
—Floyd v. Life & Casualty Ins. Co.. 


Mo.App. The attorney’s fees and 
penalty which under statute insurer 
is required to pay for unwarranted 
and vexatious delay in paying on poli- 
cy are assignable. Mo.St.Ann. § 5929, 
p. 4515.—Bergerson v. General Ins. 
Co, of America, of Seattle, Wash., 148 
S.W.2d 812, 


Tenn.App. The statute which pro- 
vides for recovery of penalty by insur- 
company against policyholder, 
who in bad faith institutes action 
against the company, affords insurance 
company not only a defense by show- 
ing bad faith of action, but also a right 
to recoup and recover by cross-demand 
a penalty in an amount to be ascertain- 
ed with reference to the trouble and 
expense incurred by the company in 
making defense. Code 1932, § 6435.— 
Harrison v. National Life & Accident 
Ins. Co., 145 S.W.2d 1023. 


Under statute providing for recovery 

penalty by insurance company 
against policyholder who, in bad faith, 
institutes action against company, the 
right of company to recover such pen- 
alty in same action vested at time of 
institution of a bad-faith action by 
policyholder, and was not defeated by 
policyholder’s attempted nonsuit, not- 
withstanding statuory provision for 
taking of nonsuit by plaintiff at any 
time. Code 1932, §§ 6435, 8816.— 
Harrison vy. National Life & Accident 
Ins. Co., 145 S.W.2d 1028. 


§ 392 
D.C.Okl. Foreign insurance corpora- 
tion which complied with Oklahoma 
laws for transacting business within 
the state, and designated insurance 
eommissioner as its service agent, 
thereby consented to be sued in the 
state and federal courts of Oklahoma. 
36 Okl1.St.Ann. § 101, subd. 4.—Allen 
vy. Belford, 35 F.Supp. 111. 
§ 894 
The statute providing that civil 


Tn. 
actions against insurance companies 
-may be brought in the county where 


plaintiff resideS is inapplicable to non- 
resident plaintiffs. Smith-Hurd Stats. 
eo; 132(2).—Furst v. Brady, 31 
N.W.2d 606, 375 Ill. 425, reversing In 
re Brady’s HWstate, 24 N.H.2d 748, 303 
Ill.App. 139. ; : 
La.App. Where. insurance _ policy, 
which was styled a “funeral benetit 
group policy’, provided for funeral 


Peery 


-- services to be furnished by insurer, or 


pay - 
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a funeral director designated by insur- 
er, for the insured, who were husband, 
wife and daughter, the husband and 
wife who upon daughter’s death alleg- 
edly were required to expend more 
than the amount of the insurance in 
connection with daughter’s funeral, 
were not “beneficiaries” and could not 
bring an action in county other than 
insurer’s domicile for alleged breach of 
obligation of insurer under the policy, 
under exception to venue statute, au- 
thorizing action on life policy to be 
brought at beneficiary’s domicile. Code 
Prac, art. 165, subd. 10.—Singer v. 
Woodruff’s Ins. Co., 198 So. 424. 
Tex.Civ.App. Under statutory excep- 
tions to general rule of venue, where 
action is brought against a state-wide 
mutual assessment company or against 
a private corporation having a repre- 
sentative in county of suit, the evidence 
need not show a cause of action in or- 
der to defeat a plea of privilege. Ver- 
non’s Ann.Civ.St. art. 1995, subds. 23, 
28a,—National Aid Life of Oklahoma 
neh Okl., v. Alexander, 144 S.W.2d 


INSURRECTION AND SEDITION 


§ 13 

D.C.Ky. The sale, circulation,. and 
distribution of printed matter by mem- 
bers of Jehovah’s Witnesses did not 
constitute ‘sedition’ as defined by 
Kentucky Statutes defining’ criminal 
syndicalism and sedition, and those ac- 
tivities were not prohibited by Statutes 
or in violation thereof. Ky.St. §§ 
1148a-1 to 1148a-14.—Beeler v. Smith, 
40 F.Supp. 139. 


18 / 

Iowa. In trial of labor union strike 
leader for criminal syndicalism in ad- 
voecating and teaching duty, necessity 
and propriety of crime, sabotage and 
violence as means of accomplishing in- 
dustrial and political reform, admission 
of testimony as to defendant’s testi- 
mony before military commission after 
governor’s declaration of martial law 
that defendant was member of Com- 
munist Party and believed in philoso- 
phies of Communism was error necessi- 
tating reversal of conviction, as such 
facts were immaterial. Code 1939, §§ 
12906, 12907.—State v. Sentner, 298 N. 
W. 813, 230 Iowa 590. 


In trial of labor union strike leader 
for ‘criminal syndicalism, admission in 
evidence of defendant’s testimony, 
elicited on cross-examination in pro- 
ceeding against him for contempt in vi- 
olating injunction, as to his relations to 
Communist Party, was prejudicial error 
requiring reversal of conviction, as such 
testimony had no bearing on offense 
charged. Code 1939, §s 12906, 12907.— 
State v. Sentner, 298 N.W. 813, 230 
Iowa 590. 


In trial of labor union officer and 
strike leader for criminal syndicalism, 
admission of testimony as to acts and 
statements of persons not shown to be 
members or officers of union was error 
requiring reversal of conviction. Code 
1939, §§ 12906, 12907.—State v. Sentner, 
298 N.W. 813, 230 Iowa 590. 


INTEREST 


§1 
C.C.A.1. “Interest” is the amount 
one has contracted to pay for the use 
of borrowed money.—Commissioner of 
Internal Revenue v. Monarch Life Ins. 
Co., 114 F.2d 314. 


§ 13 

C.C.A.U1. Generally, a liability cre- 
ated by a statute does not draw inter- 
est.—Garvy v. Wilder, 121 F.2d 714. 

C.C.A.Mich. The ‘allowance of _ in- 
terest in suit at equity is within Dis- 
trict Court’s discretion and would not 
be disturbed except for clear abuse.— 
aegaas Surety’ Co. v. Spear, 119 F. 
2a F 

The refusal of District Court to grant 
interest to successful plaintiffs in suit 
in equity was not abuse of discretion, 
where plaintiffs had alternative reme- 
dies, and elected to pursue first their 
remedy at law, since the delay was 


13, em 
‘ — Linke x ‘ 4 
plaintiff's delay.—Seaboard Surety Co. 4 
v. Spear, 119 F.2d 849. : ' ; 
D.C.Mo. Where not controlled by © ‘a 
statute or decision applicable to the sit- 
uation before the court, interest will be 
allowed or denied in response to con- » 
siderations of fairness——American Ins. | 
Co» v. Lucas, 38 F.Supp. 896, new trial a HY, 
denied 38 F.Supp. 926. ra 
D.C.N.J. “Interest” is compensation f b 
for the use, forbearance or detention iL 
of money.—Steinbach Kresge Co. v. © 
Sturgess, 33 F.Supp. 897. F “ 
D.C.Pa. In admiralty, the allow- 
ance of interest is discretionary with | 
the trial court.—The S. C. L. No. 9, 37 
F.Supp. 396. ‘ 
D.C.Va. Under Virginia law, allow- 
ance of interest is not required as a 
matter of law except where contracted 
for, and in such case the compulsion 
exists by virtue of contract sued on. 
Code Va.1919, i 6259.—City of Danville © Bhat 
eons O: Ry. Co., 34 F:Supp) ena, 


Colo. Interest is a creature of stat- 
ute and, in absence of contract, is re- § 
coverable as such only in such cases _ 
as are enumerated in the’ statute — : 
Bankers Trust Co. vy. International 
Trust Co., 113 P.2d 656. . aa 

N.J.Ch. Interest should be allowed 
where the conduct of a party merits 
its allowance against him as for some 
misconduct, breach of trust, or derelic- 
tion of duty, or where the person re- 
tains funds belonging to another ac- 4 
tually making interest thereon.— 
Brown v. Home Development Co.,'18_ 
A.2d 742, 129 N.J.Eq. 172. > 

Interest is allowed generally either . 
by way of damages for detention of 
a fund or by way of profit earned or 
advantage had.—Brown v. Home De- 
velopment Co., 18 A.2d 742, 129 NJ.  — 
Hash Ue Ae be 
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In absence of the section of the © 


rity of a debt, whether it is based on a 
bond and mortgage or other obligation | 
based on contract. Civil Practice Act, 
§ 1077-cc, as enacted by laws 1934, 
Ex.Sess., c. 890.—Title Guarantee & 
Trust Co, v. 2846 Briggs Avenue, 29 ~ 
N.E.2d 66, 283 N.Y. 512, reversing 19 
NVY.S.2d 494, 259 App-Div. 711, ap: ~ 

peal granted 20 N.Y.S.2d 395, 259 App. — 
fees 814, reargument denied 30 N.E.2d ' 


N.Y. Courts have authority to deter- 
mine in accordance with legal rules 
and principles whether or not interest 
should be directed’ to be paid and the — 
rate thereof.—People ex rel. Emigrant 
Industrial Sav. Bank v. Sexton, 29 N. 
H.2d 469, 284 N.Y. 57, affirming 20 
N.Y.S.2d 41, 259 App.Div. 566, modify- 
ing People ex rel. Emigrant Industrial 
Sav. Bank v. Miller, 18 N.Y.S.2d 192, 
173 Misc. 538. 


N.Y. Interest is allowed only when 
provided for by contract, express or . 
implied, or by statute, or when, as 
damages, it becomes due after a de- Fy 
fault by the person liable to pay.—It- 
tleman y. City of New York, 36 N.H.2d 
89, 286 N.Y. 150, reversing Application 


of Ittleman, 24 N.Y.S.2d 421, 260 App. BY 
Div. 1052, reargument denied In re » 
Ittleman’s Will, 26 N.Y.S.2d 502, 261 ‘ 


App.Div. 931. ne ht 

Pa. At common law the taking of i 
any interest whatever was illegal, and 
the right to charge interest, being a 
privilege granted by statute, is sub- 
ject to legislative control.—Equitable 
Credit & Discount Co, v. Geier, 21 A.2d 
53, 342 Pa. 445. ; 

Pa.Super. The principal of a claim 
cannot be placed on a different foot- 
ing from interest accruing thereon.— 
In re Beckman, 14 A.2d 581, 141 Pa. 
Super. 315. 

Tenn.App. The allowance of interest 
on overdue installments of payments 
owing by lumber company as bailee for 
use of rails and splices belonging to 
railroad company was within chancel- 
lor’s discretion.—Louisville & N. R. Co. 
v. Conasauga River Lumber Co., 153 8. 
W.2d 143. 

Tex.Com.App. Interest, even when it 
must be specially pleaded or prayed 


Heidelberg College v. 


§ 14 


for, is merely an incident to principal 
sum, and its recovery is permitted in 
order that injured party may be fully 
compensated.—Colbert v. Dallas Joint 
Stock Land Bank, 150 S.W.2d 771, 136 
Tex. 268, reversing Dallas Joint Stock 
Land Bank vy, Colbert, 127 S.W.2d 
1004. : A 
§ 14 

Ill. In chancery, interest is allowed 
where its allowance is warranted by 
equitable considerations, and if it does 
not comport with justice, interest will 
not be allowed.—Lewis v. West Side 
Trust & Savings Bank, 32 N.H.2d 907, 
376 Ill. 23. 


8 15 
Ill.App. In Illinois, the recovery of 
interest not contracted for is purely 
statutory. Smith-Hurd Stats. c. 74, § 
3.—People ex rel. Klee v. Kelly, 32 N. 
BH.2d 9238, 309 ASD. 72, 


Colo. In action to recover price paid 
for mortgage notes in 1921, purchase 
of which had been rescinded for fraud, 
amendatory act adopted in 1935 reduc- 


ing legal interest rate from 8 per cent. 


to 6 per cent. could not operate retro- 
actively to affect the pre-existing 
transaction. Comp.Laws 1921, § 3777, 
and as amended by Laws 1935, p. 586, 
§ 1—Bankers Trust Co. v.. Internation- 


al Trust Co., 113 P.2d 656. 


§ 28 

Pa.Com.Pl. Interest cannot be col- 
lected except from the date of demand 
when payments are made under mu- 
tual mistake from the parties, in good 
faith without fraud or concealment.— 
Gitt v. Borough of Hanover, 55 York 
13. 


§ 31 
C.C.A.Il]. Under Illinois law, the 
right to recover interest is not defeat- 


ed by the acceptance of the principal 


without interest.—Garvy v. Wilder, 
121 F.2d 714. : 
Ohio App. Where the right to inter- 


est is based on contract, it becomes a 
substantive part of the debt itself and 


is ‘recoverable even though the prin- 


cipal debt has been paid, but where 
the interest is in the nature of dam- 
ages for breach of a duty, it can be 
recovered only with the _ principal.— 
National City 
Bank of Cleveland, 29 N.H.2d 572, 65 


Ohio App. 212. 
Interest on a 


noninterest-bearing 
note accruing after the note is past 
due is in the nature of ‘‘damages’” for 


the breach of the duty to pay when 
due, and is extinguished by payment 
_of the principal, 


and is not a “con- 
tractual obligation’? recoverable after 
the payment of the principal. Gen. 
Code, §§ 8303-8305.—Heidelberg Col- 
lege v. National City Bank of Cleve- 
land, 29 N.H.2d 572, 65 Ohio App. 212. 

Where note provided for payment of 
a certain sum “on or before five years 
from date, without interest”, and payee 


' accepted payment of principal without 
interest from 


maker’s administrator, 
acceptance of payment of the principal 
without interest was a “waiver” of 
right to interest which accrued after 
maturity of the note. Gen.Code, §§ 
8303-8305.—Heidelberg College v. Na- 
tional City Bank of Cleveland, 29 N.H. 
2d 572, 65 Ohio App. 212. 
§ 35 

Il.App. In action against building 
and loan association for money had and 
received, plaintiff was entitled to statu- 
tory interest at 5 per cent. from date 
that association received  plaintiff’s 
money to date of summary judgment in 
favor of plaintiff. Smith-Hurd Stats. ec. 
74, § 2.—Gliwa vy. Washington Polish 
Loan & Building Ass’n, 34 N.H.2d 736, 
310 Ill.App. 465. 


La. Conventional interest must be 
fixed in writing. Rey.Civ.Code, art. 
2924.—Gast v. Gast, 3 So.2d 173, 197 
La. 1043, transferred 181 So. 204. 


Ohio App. The rate of interest igs a 
matter upon which the parties to a 
loan may agree by contract.—Mer- 


chants Finance Co. vy. Goldweber, 33 
N.H.2d 687, 67 Ohio App. 152, affirmed 
35 N,H.2d 779, wearer St. 474. 


Cal.App. Where debtor knows pre- 
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cisely what he has to pay and when 
he has to pay, he is liable for interest 
if he neglects to pay.—Safeway Stores 
v. King Lumber ee 118 P.2d 483. 


Wil. The mere fact of appearing and 
defending a suit is not a ‘vexatious 
delay’? authorizing the recovery of in- 
terest—Lewis v. West Side Trust_& 
Ses Bank, 32 N.B.2d 907, 376 Ill. 


Where the Supreme Court found that 
bank stockholders against whom con- 
stitutional liability was sought to be 
enforced showed that errors were com- 
mitted in the trial, the court could not 
say that stockholders were guilty of 
“vexatious delay’’ in defending the suits 
against them until their rights were 
properly adjudicated so as to make 
them liable for interest. Smith-Hurd 
Stats.Const. art, 11, § 6—Lewis v. West 
Side Trust & Savings Bank, 32 N.H.2d 
907, 876, Ill. "23. 


§ 57 
Tex.Civ.App. “Interest” is the 
amount paid for the use of money, but 
it need not be paid in money and is 
part of the consideration for the mak- 
ing of the loan, and is the hire for 
money.—Smith vy. Brewer, 149 S.W.2d 

262, error dismissed. 


S 

App.D.C. Where owner for whom 
loan was negotiated authorized delivery 
of check to third person and third 
person indorsed check to corporation 
which owner then owed or_ shortly 
would owe part of the money under 
building construction contract, owner 
could not recover interest from nego- 
tiators of loan for period between 
date of indorsement and date debt to 
corporation became due, even if in- 
dorsement were unauthorized, since 
owner’s direction that negotiators de- 
liver check to third person and their 
compliance with direction deprived 


them of use of the money irrespective 


of whether owner had use thereof dur- 
ing the interim.—Weiss v. District Title 
Ins. Co., 121 F.2d 900. 

§ 59 

Colo. A person upon whom is im- 
posed a duty to repay value of benefit 
received because of fraud, consisting 
of a definite sum of money which he 
has received, is under a duty to pay 
interest upon such value from the time 
he committed a breach of duty in fail- 
ing to make restitution.—Bankers Trust 
Co. v. International Trust Co., 113 P. 
2d 656. 

_N.J.Ch. Interest is allowed generally 
either by way of damages for 
of a fund or by way of profit earned 
or advantage had.—Brown vy. Home De- 
velopment Co., 18 A.2d 742, 129 N.J. 
Hq. 172. 

Tex.Civ.App. Where money de- 
posited with railroad company to se- 
cure construction of a switch for the 
convenience of a road contractor was 
not repaid until several months after 
eontractor notified railroad that switch 
need not be constructed and demanded 
refund of the deposit, the contractor 
was entitled to’interest on the deposit 
from the time refund was demanded 
until paid—Texas & N. O. R. Co. v. 
Page, 149 S.W.2d 660. 

§ 62 

C.C.A.Ill. In patent owner’s action 
for breach of patent license agreement 
and for an accounting, under [Illinois 
law, owner was properly awarded inter- 
est from date complaint was filed with 
an omission of one year for a portion 
of time spent in litigation. Smith-Hurd 
Stats.Ill. ¢. 74, 2.—Santa Cruz Oil 
Corporation vy. Allbright-Nell Co., 115 
F.2d 604, : 

Ill. App. In action for breach. of 
written contract whereby defendant ob- 
tained services of’ plaintiff and right 
to use of his ideas and materials in 
publishing a road guide allowance of 
interest was proper. Smith-Hurd 
Stats. c. 74 § 2.—Hobbs vy. H. M. Gou- 
sha Co., 32 N.W.2d 329, 308 Ill.App. 672. 

Tex.Civ.App. Where written oil and 
gas lease assignment contained no pro- 
vision for interest respecting amount 
due under payment thereon, judgment 
finding amount due on such payment 
should have awarded interest at 6 per 


etention © 


cent., y 3 
1925, art. 5070.—Arcadia Refining Co. 
vy. Cook, 146 S.W.2d 767. ‘ : 


64 2 

Ky. Where note expresses the date 
interest is to be paid, and interest 
is not paid when it matures, such in- 
terest becomes an independent debt 
and itself bears interest until paid.— 
MeWilliams v. Northwestern Mut. Life 
Ins. Co., 147 BE pe 79, 285 Ky. 192. 


§ 

Ill.App. Where two administrators 
conferred as to open account of the one 
with decedent’s estate, and the one sub- 
mitted a statement of account to other 
requesting that other acknowledge by 
his signature that it was a true state- 
ment, which other did after making a 
slight addition to the wording, the re- 


the rate fixed by law. Rev.St. 


sult constituted an ‘account stated” be- ~ 


tween the parties, under which interest 
was properly charged on final account. 
—In re Brand’s Estate, 30 N.H.2da 767. 
307 Ill.App. 668. 

Ky. Interest on an _ unliquidated 
claim as on a quantum meruit is not 
allowable as a matter of law or prima 
facie, and in such case its allowance or 


disallowance is properly left to discre- — 


tion of jury to be exercised according to 
the circumstances but where a claim 
has been liquidated by rendering of an 
account to. debtor or demand for pay- 
ment with knowledge on his part of its 


character, the claim then becomes due | 


and carries interest from that time.— 
Powell v. Spates Milling Co., 149 S.W. 
2d 22, 285 Ky. 727. 


§ 71 
Ky. An allowance of interest on an 
unliquidated claim is in the discretion 
of the court or jury trying the case.— 
Fidelity & Casualty Co. of New York. 
“6 Downey, 143 S.W.2d 869, 284 Ky. 


Tex.Civ.App. Under express statuto- 
ry provisions, in suit to recover money 
upon written contract from the provi- 
sions of which the amount of liability 
thereunder is ascertainable, interest on 
the amount recovered is allowed at the 
rate of 6 per cent. per annum from the 
date the debt accrues, as interest eo 
nomine. Rev.St.1925, art. 5070.—Fed- 
eral Underwriters Exchange vy. Smith, 
145 S.W.2d 897. 


78 ; 
Ill.App. Where judgment for the de- 


fendant notwithstanding verdict for the © 


plaintiff was erroneously entered, judg- 
ment was reversed and judgment for 
the plaintiff was rendered by the Ap- 
pellate Court in the amount allowed by 
the verdict together with interest at the 
statutory rate from date of verdict. 
Smith-Hurd Stats. c. 74, § 3—Gnat v. 
Richardson, 35 N..2d 409, 311 Ill.App. 


N.Y.Sup. Where case was submit- 
ted to the jury on two causes of ac- 
tion but court was unable to deter- 
Mine on which theory. the verdict was 
rendered, motion by plaintiffs to add 
interest to the verdict would be de- 
ciety pec y. Larsen, 29 N.Y.S.2d 


§ 79 

Ark. The legislative intent in enact- 
ing statute providing that creditors 
shall receive interest at the rate of 6 
per cent. per annum on any judgment 
from the day such judgment is signed 
was that all judgments should bear 
interest except those expressly exclud- 
ed, and since claims against estates, 
when converted into judgments, are not 
excepted, the. rule “inclusio unius est 
exclusio alterius” applies. Pope’s Dig. 
eitetny partes v. Jones, 145 S.W.2d 


An order of the probate court allow- 
ing a claim against an estate is a 
“judgment” within meaning of statute 
providing that creditors shall receive 
interest at the rate of 6 per cent. per 
annum on any “judgment” from the 
day such “judgment” is signed, and 
hence claimants for services rendered 
to intestate were entitled to interest 
from date of allowance of claims, 
though payment was delayed because 
of lack of market for principal assets. 
of estate. Pope’s Dig. § 9399.—Shof- 
ner y. Jones, 145 S.W.2d 350. 


fore 
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__N.Y.App.Div. The statute providing 
for payment of interest on money 
judgments, from date of entry there- 
of until paid allows such interest as 
damages to indemnify the judgment 
_ereditor for nonpayment of liquidated 
pecuniary liabilities when they should 
have been paid. Civil Practice Act, § 
481.—Moscow Fire Ins, Co. of Moscow, 
Russia, v. Heckscher & Gottlieb, 23 N. 
Y.S.2d 424, 260 App.Div. 646. 

N.Y.Sup. A ‘judgment’ is a debt 
due, with interest from time of its 
rendition.—Moran Towing & Transpor- 
tation Co. v. Fleming, 23 N.Y.S.2d 750, 
175 Mise. 408. 

Statute providing for interest on a 
judgment is simply declarative of the 
common law rule. Civil Practice Act, 
§ 481.—Moran Towing & Transporta- 
tion Co. v. Fleming, 23 N.Y.S.2d 750, 
175 Mise. 408. : 

Ohio. A judgment bears no interest 
under the common law.—Merchants 
Finance Co. vy. Goldweber, 35 -N.B.2d 
779, 138 Ohio St. 474, affirming 33 N. 
B.2d 687, 67 Ohio App. 152. 

Ohio App. A judgment under the 
common law bears no interest.—Mer- 
chants Finance Co. v. Goldweber, 33 
N.E.2d 687, 67 Ohio App. 152, affirmed 
35 N.H.2d 779, 138 Ohio St. 474. 


§ 85 
Okl. Where suit is brought on a re- 
jected claim against the estate of a de- 
ceased person, a judgment for the 
plaintiff establishes the claim as an “al- 
_lowed claim’, and interest may be al- 
‘lowed thereon from the date of the 
judgment.—Chandler y. Chapman, 114 

P.2d 471. 
§ 38 


Ala. A penalty assessed ay the Su- 
preme Court against a defendant upon 
affirmance of a judgment in favor of 
plaintiff did not carry interest.—Mur- 
phy v. Merchants Nat. Bank of Mobile, 
200 So. 894, 240 Ala. 688. 


§ 90 

D.C.Va. A “legal rate of interest”, 
generally speaking, is a rate fixed by 
statute which is utilized where interest 
is determined to be properly payable 
put where it is not fixed by contract, 
and it is unless otherwise specifically 
provided the maximum rate which may 
he contracted for.—City of Danville v. 
a & O. Ry. Co., 34 F.Supp. 
62 


Ohio. The Small Loans Act cannot 
be construed as intended to amend by 
implication the prior statutes dealing 
with interest on judgments. Gen.Code, 
§ 6346-1 et seq.; §$§ 8303-8305.—Mer- 
chants Finance Co. v. Goldweber, 35 
N.E.2d 779, 138 Ohio St. 474, affirming 
33 N.E.2d 687, 67 Ohio App. 152. 

Ohio App. Interest is subject to 
Statutory limitations on round of 
publie policy.—Merchants Finance Co. 
vy. Goldweber, 33 N.B.2d 687, 67 Ohio 
App. 152, affirmed 35 N.H.2d 779, 138 
Ohio St. 474. 

§ 91 


Colo. In action to recover price paid 
for notes purchases of which had been 
rescinded for fraud, in absence of proof 
regarding interest rate which would 
produce an amount equal to benefit to 
defendant, the statutory legal rate 
should be adopted. Comp.Laws 1921, 
§ 38777.—Bankers Trust Co. v. Inter- 
national Trust Co., 113 P.2d 656. 

N.Y. “Interest” is given as damages 
for delay in payment of the principal 
obligation, and hence the rate of inter- 
est should be that current in the 
periods during which the delay in pay- 
ment has  occurred.—People ex rel. 
Emigrant Industrial Sav. Bank v. Sex- 
ton, 29 N.E.2d 469, 284 N.Y. 57, af- 
firming 20 N.Y.S.2d 41, 259 App.Div. 
566, modifying People ex rel. Emigrant 
Industrial Sav. Bank v. Miller, 18 N.Y. 
§.2d 192, 173 Mise. 538. 

Ohio App. Interest in determined by 
law in existence at time of contract, 
and where there has been a change, the 
change cannot be retroactive, and legal 
rate at time obligation was incurred 
will hold when obligation matures.— 
Kramer v. Wolfe, a Be 750. 

1 


Ohio. Where a contract provides that 
the interest shall be at a specified rate 
until the principal shall be paid, the 


td Ae ie 
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contract rate of interest governs until 
payment of the principal or until the 
contract is merged in a judgment. Gen. 
Code, §§ 8303-8305.—Merchants Finance 
Co. v. Goldweber, 35 N.H.2d 779, 138 


Ohio St. 474, affirming 33 'N.B.2d 687, 
67 Ohio App. 152. 
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D.C.Va. A “legal rate of interest’, 
generally speaking, is a rate fixed by 
statute which is utilized where interest 
is determined to be properly payable 
but where it is not fixed by contract, 
and it is unless otherwise specifically 
provided the maximum rate which may 
be contracted for.—City of Danville v. 
Sec: & O. Ry. Co., 34 F.Supp. 


§ 109 
C.C.A.Ind. Under Indiana law, ob- 
ligation bearing specific rate of in- 
terest will continue to bear interest 
at such rate after maturity, and judg- 
ment thereon will bear interest at the 


same rate, but if there is no specific. 


rate of interest, the rate is the statu- 
tory 6 per cent., both as to the obliga- 
tion after maturity and as to the judg- 
ment thereon. Burns’ Ann.St.Ind.1933, 
§§ 19-2002, 19-2003.—Chase Nat. Bank 
of City of New York v. Citizens Gas 
Co. of Indianapolis, 113 F.2d 217, cer- 
tiorari granted City of Indianapolis v. 
Chase Nat. Bank of City of New York, 
61 S.Ct. 73, 61 S.Ct. 74, Chase Nat. 
Bank of City of New York v. Citizens 
Gas Co. of Indianapolis, 61 S.Ct. 74, 
and Chase Nat. Bank of City of New 
agus v. Indianapolis Gas Co., 61 S.Ct. 


Under Indiana law, unpaid interest 
coupons bore interest at 5 per cent. 
from date of maturity to judgment in 
favor of trustee under mortgage deed 
of trust suing for unpaid interest cou- 
pons, and judgment for overdue and 
unpaid coupons also bore interest at 
5 per cent. Until such judgment was 
satisfied, where interest coupons con; 
tained the words “being six months 
interest on its First Consolidated Mort- 
gage Five Per Cent. Gold Bond”, and 
face of each bond contained words 
“promises to pay with interest at the 
rate of five per cent. per annum upon 
the presentation and surrender of the 
annexed coupons respectively.”—Chase 
Nat. Bank of City of New York v. 
Citizens Gas Co. of Indianapolis, 113 
F, 217, certiorari granted City of In- 
dianapolis v. Chase Nat. Bank of City 
of New York, ‘61 S.Ct. 78, 61.S.Ct. 74, 
Chase Nat. Bank of City of New York 
v. Citizens Gas Co, of Indianapolis, 61 
§.Ct. 74, and Chase Nat. Bank of City 
of New York v.' Indianapolis Gas Co., 
61 S.Ct. 74. 

Ohio App. Where a valid contract is 
entered into under which borrower 
agrees to pay an interest rate author- 
ized by law, the loan carries the rate 
both before and after maturity.—Onio 
Loan Co, v. Porychuk, 34 N.H.2d 1021. 


§ 113 

Ariz. Where first note bore 10 per 
cent. interest and second note bore in- 
terest at 7 per cent., and there was no 
provision in the notes for interest upon 
attorney’s fees, under the statute in- 
terest on attorney’s fees should be cal- 
culated from the date of the judgment 
at 6 per cent., and the lower court 
erred in lumping the amount due upon 
the two notes and attorney’s fees, and 
allowing interest on the entire amount 
at 10 per cent. Rev.Code 1928, § 1883. 
—Greer v. Greer, 108 P.2d 398. 


N.Y.App.Div. Funds remaining after 
the liquidation of insurance company 
and held by a depositary subject to 
order of court relative to distribution 
were in the same position as funds 
paid into court, and therefore judg- 
ments directing specific payments out 
of such funds to judgment creditors of 
the liquidated company bore interest 
from date of entry of judgments until 
payment thereof only at the rate ac- 
tually earned by the fund in deposi- 
tary’s hands.—Moscow Fire Ins, Co. 
of Moscow, Russia, v. Heckscher & 
rhe ae 23 N.Y.S.2d 424, 260 App.Div. 
646. 


§ 114 
Ariz. Under statute providing that 


Sel 17 


judgment on agreement should bear 
rate of interest provided for in agree- 
ment, the judgment for amount due on 
note bearing interest at 10 per cent. 
should have borne the same rate, and 
judgment on note bearing interest at 
7 per cent. should have borne the same 
rate. Rev.Code 1928, § 1883.—Greer v. 
Greer, 108 P.2d 398. 

Ohio. Interest upon judgment is con- 
trolled ‘and determined not by force of 
any provisions of the contract sued 
upon, but solely by what the statutes 
provide with respect to judgments and 
interest thereon.—Merchants Finance 
Co. v. Goldweber, 35 N.H.2d 779, 138 
Ohio St. 474, affirming 33 N.H.2d 687, 
67 Ohio App. 152. 

Only where the statute provides that 
the interest called for by a contract 
shall be determinative of the rate of in- 
terest upon the judgment recovered 
upon the contract do the terms of the 
contract have any relation to the rate 
of interest upon judgment, and then not 
by force of the contract but by force 
of the statute—Merchants Finance Co. 
v. Goldweber, 35 N.H.2d 779, 138 Ohio 
St. 474, 
Ohio App. 152. 


A cause of action upon a contract for 


the payment of money is merged in the 
judgment sought and recovered there- 
on, so that the rate of interest on the 
judgment is controlled by the statute 
relating to interest upon judgments.— 
Merchants Finance Co. v. Goldweber, 35 — 
N.H.2d 779, 188 Ohio St. 474, affirming © 
33 N.H.2d 687, 67 Ohio App. 152. — ; 
Where note given for loan made un- 
der the Small Loans Act provided for 2. 
per cent. interest per month, the rate 
of interest to be allowed on judgment 
recovered on such note was not gov-. 


erned by statute providing that upon 


rendition of judgment on contract for 
payment of money providing for pay-- 
ment of interest at any rate not ex-. 
ceeding 8 per cent. per annum, interest 
on judgment should be computed at the © 
rate specified in the instrument sued © 
on but must be governed by statute 
providing that in all other cases inter- 
est shall be computed on the judgment 
at the rate of 6 per cent. per annum 
and no more. Gen.Code, § 6346-1 et 
seq.; §§ 8303-8305.—Merchants Finance © 
Co. v. Goldweber, 35 N.H.2d 779, 138 
Ohio St. 474, affirming 33 N.B.2d 687, 
67 Ohio App. 152. i 
Where note given for loan made un- 
der the Small Loans Act provided for 2 


per cent. interest per month, plaintiff, Ae 
recovering judgment on the note, was | 


entitled to interest on such judgment — 
at rate of 6 per cent. per annum instead ~ 
of 2 per cent. per month. Gen.Code, § 
6346-1 et seq.; §§ 8303-8305.—Mer-. 
chants Finance Co. v. Goldweber, 35 N. | 
H.2d 779, 138 Ohio St. 474, affirming 
33 N.H.2d 687, 67 Ohio App. 152. 

Ohio App. Where note given for 
loan made under the Small Loan Act 
provided for 2 per cent. interest per 
month, plaintiff recovering judgment 
on the note was entitled to interest 
on such judgment at rate of per 
cent, per annum instead of 2 per cent. 
per month. Gen.Code, § 6346-1 et seq., 
303, 8304, 8305.—Merchants Finance 
Co. v. Goldweber, 33 N.H.2d 687, 67 
Ohio App. 152, affirmed 35 N.B.2d 779, 
138 Ohio St. 474. 


Tex.Civ.App. In foreclosure suit 
where attorney’s fees are for a liquidat- 
ed amount and are clearly incident to 
the main debt and so connected with it 
as to make them a part of the contract 
and where such fees are included in 
the judgment, allowance for attorney’s 
fees bears interest at the same rate as 
on the principal sum.—Clarke y. Gauntt, 
149 S.W.2d 193, error granted. 


§ 117 

C.C.A.N.Y. Where United States 
sought recovery of excessive payments 
made to alien by Alien Property Cus- 
todian, interest should start only from 
date of demand for restitution if litiga- 
tion involved no issue but an innocent 
mutual mistake, but, if excessive pay- 
ments had been induced by fraud, they 
would bear interest from date of receipt 
thereof.—U. S. v. Rodiek, 120 F.2d 760, 
denying rehearing 117 F.2d 588. 


affirming 33 N.H.2d 687, 67 — 
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§ 117 


In action by United States to recover 

‘ excessive payments made by _ Alien 
Property Custodian on ground that 
payments had been induced by fraud- 

ulent misrepresentations and that they 

v resulted from a mistake of law, where 
| District Court directed verdict on the- 
ory of mistake of law, but it appeared 
. that court did not think that payments 
-——~-—s resulted from an entirely innocent mis- 
: take on part of recipient thereof, court 
4 did not abuse its discretion in allowing 
xj interest from date of receipt of pay- 


i ments.—U. S. v. Rodiek, 120 F.2d 760, 
. denying rehearing 117 F.2d 588. 

; C.C.A.N.C. Where city was willing to 
: pay for electric current in accordance 


with rates under schedule which the 
district court determined should be ap- 
plied and electric company was de- 
manding payment at a higher rate at 
-which city had previously made some 
voluntary payments, district court 
properly refused to allow interest on 
amount of monthly deliveries by the 
company except from the end of_the 
.year in controversy.—City of High 
Point vy. Duke Power Co., 120 F.2d 866, 
affirming 34 F.Supp. 339. 

_ C©.C.A.Tex. A decree of the District 
Court awarding refunds, without inter- 
est, which was not claimed in plead- 
ings nor insisted on in trial, to con- 
; sumers for overcharges of gas rates 
mS) made by a gas company, drew interest 
; from its date where decree was _un- 
reversed by Supreme Court’s mandate. 
Rules of Supreme Court and Circuit 
Court of Appeals, rule 30; Rev.St.Tex. 
1925, art. 5072.—City of Texarkana v, 
Arkansas Louisiana Gas Co., 118 F.2d 


D.C.La. Where libelant is awarded 
_-—« deeree for full value of oil cargo lost in 
_ disaster, it is within the Court’s dis- 
-eretion to allow interest only from the 
date when the case was closed, rather 
than from the date of loss, as claimed 
_ by libelant.—The Independent, 37. OE. 
% Supp. 106. ae 
_ Ala. Generally, interest becomes due 
when principal is due, unless otherwise 
_.  provided.—Equitable Life Assur, Soe. 
wee of U.S, \v.i Brandt, 198. So. 595: 
'  Cal.App. In the absence of an ex- 
er, | press contract, interest is awarded only 
_ from the time money falls due,—Safe- 
way Stores v. King Lumber Co., 113 
mete Pr2d/y483. 
- A subsequent indorser which cashed 
check indorsed by payee’s agent in 
-.. reliance on apparent authority of 
_ # payee’s agent to indorse check, and 
‘ which was required to pay amount of 
check after payee filed affidavit of 
_ forged indorsement, was entitled to re- 
cover amount paid with interest from 
date indorser .was required to pay 
check, but was not entitled to interest 
from date of check, since amount 
claimed did not fall due until indors- 
er’s. account was charged with amount 
of check. Civ.Code, § 3287; Const. art. 
20, § 22.—Safeway Stores v. King 
Lumber Co., 113 P.2d 483. 
Colo, Where restitution is due be- 
~~ eause of rescission of a transaction for 
fraud, there is a breach of duty of 
restitution at the time of the transac- 
tion and interest is to be computed 
from date of the taking,—Bankers 
Yrust Co. v. International Trust Co., 
113 P.2d 656. 
; In action to recover price paid for 
mortgage notes purchase of which had 
been rescinded for fraud, instruction 
allowing interest from time payment 
of interest on notes ceased was proper. 
735 C.S.A. c. 88, § 2—Bankers Trust 


Tl 


2d 656, 


Ga.App. In suit by physician to re- 
cover from husband for medical sery- 
ices rendered in treating wife, physi- 
cian, if able to show that by custom 
the account against husband for serv- 
ices rendered his wife became due on 
completion of the services, would be 
entitled under statute to recover inter- 
est on the amount as proved to be due. 
: Code 1933, § 57-111.—Martin v. May- 

er, 11 S.H.2d 218. 
: Ky. The term “annual interest” spe- 
f cifies the time when interest matures 
; or when it is payable-—McWilliams y. 


Co, v. International Trust Co., 113 P.- 
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S.W.2d 79, 285 Ky. 192.. 


Ky. Interest runs on an_interest- 


bearing debt after its maturity as a. 


matter of right.—MeWilliams yv. North- 
western Mut. Life Ins. Co., 147 S, 
W.2d 79, 285 Ky. 192. } 

Mich. In sghipper’s action against 
motor carrier for loss of and damage 
to goods in transit, although judgment 
was modified on carrier’s appeal by 
reducing amount of recovery, shipper 
was entitled to interest from date 
judgment was rendered in trial court, 
but carrier was entitied to recover 
costs.—Hecker Products Corporation v. 
Transamerican Freight Lines, 296 N. 
W. 297, 296 Mich. 381. 

Minn. Where cotenant was in pos- 
session of realty asserting title in him- 
self and receiving the rents and prof- 
its, and a tender by co-tenants of the 
amount due to him for expenditures 
made by him on account of the com- 
mon property would be futile, such co- 
tenant was entitled to interest on such 
expenditures only from time of entry 
of judgment determining the interests 
of the cotenants.—Larkin v. McCabe, 
299 N.W. 649. 

Ohio App. In a death action, a sue- 


cessful plaintiff is not entitled to re-- 


cover interest on the amount of the 
verdict from the date, of the return 
of the verdict, but is only entitled to 
recover interest on the amount of the 
judgment at the legal rate from and 
after the entry of the judgment. Gen. 
Code, § 8305.—Coulter v. GeneraY Fire- 
Proonns, Co., 35 N.H.2d 1003, 67 Ohio 
App. 71. 

R.I. Where no demand was made 
by materialman against contractor for 
payment of old balance prior to begin- 
ning of action to recover balance al- 
legedly due, and from a date consid- 
erably before that time there had been 
a dispute respecting whether contrac- 
tor owed materialman any net bal- 
ance, materialman was not entitled to 
interest for any period prior to begin- 
ning of action, but interest from that 
date on balance found to be due would 
be allowed.—Providence Transit Con- 
erete Corporation v. New England Con- 
erete Corporation, 14 A.2d 807. 

S.C, Where money was paid over to 
clerk of court in trust pursuant to 
court order, and clerk thereafter depos- 
ited money in bank which closed, but 
eourt did not order clerk to pay over 
money until after his retirement from 
office, interest recoverable, if it should 
be adjudicated that clerk was negli- 
gent in reference to trust, would be 
allowable from date of his retirement as 
clerk, since he should then have turned 
over all funds to his successor.—Chand- 
nie v. Britton, 15 S8.B.2d 344, 197 S.C. 
303. 

Tex.Civ.App. Where mutual aid as- 
sociation breached composition agree- 
ment with policy creditor whose claim 
arise prior to January 1, 1937, re- 
quiring claims arising before such date 
to be paid on pro rata basis quarterly 
or oftener out of surplus in mortuary 
fund after payment of current claims, 
so that the creditor’s claim on the 
policy was revived, the creditor was 
entitled to recover legal interest on 
the unpaid balance of the claim from 
the date of maturity thereof.—Home 
Ben, Ass’n v. Gayle, 147 S.W.2d 280. 

Va. Where judgment for attorney 
was intended as compensation in a 
lump sum for all that had been done 
for devisee under will, individually and 
as executrix, it should bear interest 
from its date only.—Hayes v. Parker, 
12 S.H.2d 750. 

§ 123 

Va. Generally, interest on a claim 
for legal services is recoverable from 
the time it becomes due and payable, 
and it becomes due and payable when 
demand is made and refused.—Hayes vy. 
Parker, 12 §8.H.2d 750. 

Wyo. Where city in suit to foreclose 
its lien on realty for street improve- 
ments sold realty to a purchaser, but 
sale was thereafter held void, purchas- 
er of realty was entitled to interest 
on amount expended by him on the 
realty, at rate of seven per cent. from 
the date of the filing of his answer to 


the owner’s petition, | 
receive P ¢ 


‘2d 231./ 


_by him, .since-on fili g 0 
swer owner of realty knew how 
the purchaser had expended on the 1 
alty involved, and owner could have — 
prevented the running of interest by 
tendering the amount expended.—Hl- 
stermeyer v. City of Cheyenne, 116 P. 


§ 126. 

Ark. Decree computing amount cir- 
cuit court clerk was liable to county y 
for fees and commissions above lawful 
salary received by clerk during years : 
1933, 1934, and 19385, properly includ- 
ed interest on indebtedness for each 
of three years involved, and decree 
would draw interest from its date.— 
Jones y. State, for Use and Benefit | 
of Garland County, 143 S.W.2d 305, 200 ( 
Ark. 1189. : 

Ky. In action against surety on 
bond of a committee of a lunatic, it A 
was not error to adjudge interest from m 
date of entry of judgment against g 
surety rather than from date of ap- = 
pointment of committee or date of com- ~~ 
mencement of action, particularly in 3 
view of statute limiting recovery on + 

_ 
" 
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surety bonds to amount of penalty 
named therein. Ky.St. § 186d-1.—Fi- 
delity & Casualty Co. of New York vy. 
Downey, 143 S.W.2d 869, 284 Ky. 72. 
Tex.Civ.App. Interest to nominee is 
not recoverable until after judgment.— __ 
Texas, & N...O. R. Co. v.,,Lide, 144, 8.) 9 
W.2d 685, error dismissed. 4 
129 . s 
Ark, In client’s action to recover al- ° 
leged excessive attorneys’ fees, client 4 
was entitled to interest on overcharge , 
trom date that action was instituted to Y 
recover alleged excessive fee retained 8 
by attorneys.—Thomas y. Frauenthal, ~~ 
144 S.W.2d 1054. : 
La.App. Vendor, who was liable for iy 
payment of commission for sale of 
realty by broker, was also liable for 
interest from date of judicial demand ce 
and for attorney’s fee agreed upon.— § 
Harvey y. Sims, 198 So. 389. A ta 
§ 138 7 
N.Y.App.Div. Acceptance of a check 
by_ plaintiff on its claim against city ; 
did not bar right to interest on the B: 
amount due, where plaintiff was barred 
from cashing the check by a release 
clause in his contract with the city and 
the city obtained an order reciting 
plaintiff’s consent to the granting of a 
motion to interplead a third party and 
reciting that the city reserved the right 
to claim that any act of plaintiff except 
the cashing of the check might con- 
stitute a bar to the maintenance of the 
action against the city.—Mirabelli y. 
City of New York, 27 N.Y.S.2d 924, 262 
App.Div. 60. 
145 
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C.C.A.Cal, Where money was de- 
posited in court as a tender pursuant — 
to conditions set forth in defendant's 
answer, one of which was unreasonable, 
and, which defendant had no right to 
make, conditional tender did not stop ‘ 
the running of interest, and provision 3 
that money should be retained by clerk 4 
until final judgment and then distri-— 
buted in accordance with terms thereof 4 
did not eliminate any question of un- 
reasonable condition attached to tender, 
but merely prohibited withdrawal of ; 
money during pendency of action, as 
plaintiffs would ordinarily have right - 
to do, and refusal to allow interest to \ 
date of judgment was error.—Maryland ¥ 
Casualty Co. v. Southern Pac. Co., 119 
F.2d 672. hn ¢ 

Ariz. The legal effect of a valid 
“tender” is to relieve the debtor from 
any interest or penalties due for fail-. ; 
ure to pay the debt when due and for 
any costs afterwards accrued, and the 
tender in order to stop the running of 
costs, interest, and penalties must be 
unconditional, but may be accompanied 
with a declaration that it is without 
prejudice either to the contention by 
debtor that no more is due, or to a 
claim by the creditor that an accept- 
ance does not amount to an admission 
that the ‘tender covers the entire debt. 
—Peterson v. Central Arizona Light & “ 
Power Co., 107 P.2d 205. % 

Cal.App. Where property settlement 


aut 


greement, husband should pay all 
osts and expenses, but husband prior 
to institution of wife’s action for 
breach of property settlement agree- 
ment made valid tender of amount due 
_ her which amount and other amounts 
a » becoming due were deposited to her 
 eredit in bank, neither interest nor 
costs could properly be collected by 
wife upon several payments due her 
under the agreement. Code Civ.Proe. § 
— 1025; Civ.Code, § 1504.—Walsh |v. 
Walsh, 108 P.2d 768. ; 

_ N.Y.App.Div. Notwithstandin stat- 
ute providing that money judgments 
. shall bear interest from date of entry 
until paid, the running of interest on 
a judgment may be stopped by a ten- 
der. or by payment of a special de- 
posit into court. Civil Practice Act, § 
481.—Moscow Fire Ins. Co, of Mos- 
cow, Russia, v. Heckscher & Gottlieb, 
23 N.Y.S.2d 424, 260 App.Div. 646. 
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Ala. Where garnishees, instead of 
availing themselves of statutory provi- 
Sions whereby they would have been 
relieved-of interest on amount of debt 
‘admitted to be due by each of them to 
| the defendant, placed the sum in trust 

with their attorneys, that action did 
not relieve them of interest, and hence 
they were liable to the defendant for 
4 amounts of judgments against them at 
B. the prevailing rate of interest, less any 
4 eredits to be allowed them from date of 
P. respective judgments against them up 
- to and including the date of judgment 
in the Supreme Court. Code 1928, 
E 8068.—Murphy v. Merchants Nat. Bank 
a of Mobile, 200 So. 894, 240 Ala. 688. 
¥ Pa. In case of sheriff’s sales, inter- 
est on liens discharged thereby ceases 
q on the day of sale, and in case of sales 
~ by an administrator, pursuant to court 
order, interest stops at the return day 
of the order, and in case of sales by 
A an assignee for creditors, interest on 
Za discharged liens ceases on the confirma- 
tion of the sales, the general rule being 
- based on the fact that when purchase 
a price is paid, the sheriff, or other offi- 
- cer receiving it, holds the fund as the 
4 bailiff of the lien holder.—Roos vy. Fairy 
” Silk Mills, 19 A:2d 137. ¥ 
: First mortgagee was entitled to inter- 
est only. to date of final payment of 
last installment paid by purchaser of 
mortgaged realty which was sold clear 
of lieng in receivership proceeding, not- 
withstanding that second mortgagee by 
litigation brought in good faith, but 
without success, delayed distribution. 
12 P.S. § 782.—Roos y. Fairy Silk Mills, 
HORA 2d 130. 


§ 152 

N.Y.App.Div. Generally, when the 
law prevents payment of principal, in- 
terest during existence of the prohibi- 
tion is not demandable.—Application of 
Paley, 23 N.Y.S.2d 407, 260 App.Div. 
632, affirming 21 N.Y.S8.2d 440, 174 
Mise. 338. 

N.Y.App.Div. “Interest” is recovera- 
ble on past-due obligations for the 
payment of money as a matter of dam- 
ages for the default of the debtor, and 
therefore whenever payment of prin- 
cipal is prohibited by law, interest dur- 
ing the existence of the prohibition is 
not recoverable.—Moscow Tire Ins. Co. 
of Moscow, Russia, v. Heckscher & 
Gottlieb, 23 N.Y.S.2d 424, 260 App.Div. 


646, 
§ 153 

lll.App. Where court order in pro- 
ceeding involving gas rates directed 
that moneys collected by gas company 
in excess of rates authorized by Com- 
merce Commission be impounded and 
returned to customers if Commission’s 
schedule was upheld on appeal and, 
after schedule was upheld, the Attor- 
ney General, representing Commission, 
the Corporation Counsel, representing 
city, and counsel for gas company 
agreed upon refunding decree, provi- 
sion of Public Utilities Act that Com- 
merce Commission might order interest 
paid on excessive funds paid a public 
utility was inapplicable as basis for 
requiring payment of interest on im- 
pounded funds. Smith-Hurd Stats. ¢. 
111%, § 76.—Peoples Gas Light & Coke 
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Co, v. Hart, 84 N.B.2d 88, $10 ‘I. App. 


_ Where, by court order in proceeding 
involving 'gas rates, moneys collected 
by gas company in excess of rates 
fixed by Commerce Commission were 
placed in exclusive custody of circuit 
court pending final determination of 
litigation, which was determined ad- 
versely to company, the company was 
not required to pay interest on im- 
pounded funds which were returned to 
customers, and customers would be en- 
titled to only such interest, if any, as 
actually was paid by bank or other 
depositories—Peoples Gas Light & 
Coke Co. v. Hart, 34 N.EH.2d 88, 310 


_LApp. 351, 


The fact that consumers were de- 
prived of use of excessive tharges paid 
gas company pending final determina- 
tion of gas rate proceeding furnished 
no basis for requiring company to pay 
interest on excessive charges when re- 
turned to consumers, where, because 
moneys were in custody of court, com- 
pany was also deprived of use thereof. 
—Peoples Gas Light & Coke Co. v. 
Hart, 34 N.H.2d 88, 310 Ill.App. 351. 


§ 154 — 
N.Y.App.Div. lkunds paid into court 
bear interest only at the rate actually 
earned by such funds.—Moscow Fire 
Ins. Co. of Moscow, Russia, v. Heck- 
scher & Gottlieb, 23 N.Y.S.2d 424, 260 
App.Div. 646. 


§ 157 

N.Y.App.Div. Where conservator and 
depositary of funds remaining after 
the liquidation of a foreign insurance 
company were restrained from paying 
judgments against liquidated company, 
in accordance with court order for dis- 
tribution, by an injunction secured by 
United States government, the statute 
providing for payment of interest on 
money judgments from entry thereof 
until paid did not operate to add legal 
interest to such judgments during ex- 
istence of injunction against payment 
thereof, since delay in payment was 
due to no default of conservator, de- 
positary, or debtor. Civil Practice Act, 

481.—Moscow Fire Ins. Co. of Mos- 
cow, Russia, v. Heckscher, & Gottlieb, 
23 N.Y.8.2d 424, 260 App.Div. 646. 

§ 165. 

Ky. After original obligation ma- 
tures, unpaid interest does not become 
a new debt, even though due semian- 
nually or quarterly, but is calculated 
as simple interest without regard to 
the interest-paying period named in 
the original obligation.—McWilliams v. 
Northwestern Mut. Life Ins. Co., 147 
S.W.2d 79, 285 Ky. 192. 

Pa. Where lessee sued by lessor to 
recover sums due as rental, taxes, and 
other charges arising out of a coal 
mining lease was not entitled to make 
a claim of set-off and was found to be 
owing lessor a certain sum which had 
not been paid, lessee’s payment of an- 
other claim which it admitted it owed 
did not affect lessee’s liability for in- 
terest on sum due and unpaid, nor was 
that liability affected by an agreement 
regulating an escrow deposit which 
contained nothing to exempt lessee 
from interest on a debt due, and hence 
interest on sum due ran until date of 
final judgment and did not run only 
until date when lessee paid sum admit- 
ted to be due.—Gilberton Fuels v. 
Philadelphia & Reading Coal & Iron 
Co., 20 A.2d 217, 342 Pa. 192. 

§ 168 

Ky. Where partial payments have 
been made, interest should be computed 
up to date of any cash payments which 
may exceed the interest that may have 
accrued up to that date, and if the pay- 
ment exceeds such interest, the pay- 
ment is deducted from the sum of ac- 
erued interest and _ principal, the 
balance constituting a new principal 
as of that date; but if payment is not 
sufficient to satisfy accrued interest, it 
will be reserved until sum of the 
partial payment is sufficient to satisfy 
accrued interest up to date of last pay- 
ment, when the sum of payments is to 
be credited in one amount, and de- 
ducted as before; the partial payments 
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being applied first to accrued inter- 
est and then upon principal, but n 
so as to compound interest by aug- 
menting sum upon which future inter- 
est is to be counted beyond the sum , 
due at the last rest—McWilliams vy. — 


Northwestern Mut. Life Ins. Co., 147 
S.W.2d 79, 285 Ky. 192. ri 
§ 169 } y 
Wash. A note, secured by a real es- 


tate mortgage, providing for monthly 
payments in a named amount until re 
principal and interest at the rate of 8 , 
per cent, per annum should be fully a 
paid, and that payments should be ne 
credited at the time of payment and 
also providing for the semiannual com- 
putation of interest and crediting of 


payments during preceding six months __ 
first on interest and then on principal, §—"— 
was construed to mean that interest = 
should. be computed semiannually on — 
the principal remaining unpaid at be- J 

ginning of the six-month period, as 
against contention that interest should es. 
be computed each month on principal ine 


remaining unpaid after crediting pre- 
ceding month's payment.—Sibbald | Wd 
Chehalis Savings & Loan Ass’n, 107 ~ 
Pid 333: 5 

72 eG 


§1 

C.C.A.Ind. A judgment in favor of 
trustee under mortgage deed of trust — 
suing for unpaid interest coupons. aca 
should allow interest on unpaid inter- 
est coupons, notwithstanding that cove- 
nant to pay principal contained limita- 
tion on interest, where covenant to 
pay interest coupons was independent. 
—Chase Nat. Bank of City of New. 
York v. Citizens Gas Co. of Indian- 
apolis, 113 F.2d 217, certiorari grant- 
ed City of Indianapolis v. Chase Nat. 
Bank of City of New York, 61 S.Ct. 73, 
61 S.Ct. 74, Chase Nat. Bank of City © 
of New York v. Citizens Gas Co. of — 
Indianapolis, 61 S.Ct. 74, and Chase 
Nat, Bank of City of New, York v. 


San 


P.2d 398. 
Ky. “Simple interest’ is 
computed solely upon the principal, — 
and “compound interest” is interest 
upon interest, where accrued interest — 
is added to the principal sum and the — 
whole treated as a new principal for 
the calculation of interest for the next — hf 
period.—_MecWilliams v. Northwestern © 
Mut. Life Ins. Co., 147 S.W.2d 79, 285 _ : 
Ky. 192 oN 

In computing “compound interest” 
in the strict sense, periodical rests are — 
made and at each rest the principal 
and accrued interest thereon are com- 
bined into a new principal which bears | 
interest until the next rest, and so on, 
giving interest upon interest until ~~ 
payment, but by another method, which - 
is a middle course between simple and 
compound interest, each installment — 
of interest becomes itself a new prin- 
cipal which bears simple interest, but 
no interest is allowed upon the inter- 
est on interest.—McWilliams v. North- 
western Mut. Life Ins. Co., 147 S.W.2d 
WIP e285) Key. 1192: 

Pa.Super. The law does not favor — 
compound interest, and general rule is” 
that in absence of contract therefor, ex- 

ress or implied, or of statute authoriz-. 
ing it, compound interest is not allowed ier 
to be computed on a debt.—Murray vy. a 
Prudential Ins. Co. of America, 18 A.2d “id 
820. 

¢ 


antag 
vi 


§ 176 

N.Y.Sup. Intere$t on a judgment, 
since enactment of statute providing 
for interest on a judgment, may be 
collected upon execution of the judg- 
ment, and before enactment of the stat- 
ute, could have been recovered by_ac- 
tion of debt upon the judgment. Civil 
Practice Act, § 481.—Moran Towing & , 
Transportation Co. v. Fleming, 23 N. i 
Y.S.2d 750, 175 Mise, 408. ” 


Pa. Where the terms of an obliga- 
tion comprehend interest, interest is not 
added by way of damages, since it is 
a substantive part of the debt, as much 
so as the principal is.—Roos y, Fairy ! 
Silk Mills, 19 A.2d 187. 


mee eT Us ea 
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Az F OAR. UPR is dike tae 
; Neb. Generally, when he who has & 
; right of action to compel the payment 
of money which is being retained, com- 
mences an action for the enforcement — Y r an 1 
of that right, he at the same time ac- distribution. to bondholders. Comp. and payment of 
‘quires a subordinate right, incident to 1929, § 45-105.—Fender v. Waller, dered t ien 
the relief which he may obtain, to de- N.W. 349. 
mand and receive interest, but if the N.Y.Sup. Interest on a judgment is 
principal sum has been paid, so that, 2S ajjowed merely in nature of damages 
to it, an action brought cannot be for nonpayment of judgment when due, 
maintained, the opportunity to acquire anq cannot be recovered after accept- 


a right to damages ig lost.—Fender Vv. ance of face of the judgment.—Moran 2111- : byeeling 

Waller, 298 N.W. 349. Towing & Transportation Co, v, Flem- Ky. Interest eis “unliquidated. 

_ Where makers of bonds assigned to ing, 23 N.Y.8.2d 750, 175 Mise. 408. = qaim as on a quantum meruit is not — 
trustee for the benefit of bondholders a § 1838 ¥ allowable as a matter of law or prima 


check in amount sufficient to cover Iowa. In an action in equity, im- facie, and in such case its allowance or — 
rincipal and interest due bondholders, terest may be discretionarily allowed disallowance is properly left to discre- 
ut makers of bonds notified trustee though not claimed in the pleadings.— tion of jury to be exercised according — 
at money represented by check was Johnston y. Roberts, 296 N.W. 358. to the circumstances but, where a claim © 
aid under protest, and subject to final N.D. Where a complaint sets forth has been liquidated by rendering of an — 
letermination of accounting suit then ag debt or obligation which bears in- account to debtor or demand for pay- 
ding wherein they were attempting terest as a matter of law, the right ment with knowledge on his part of 
‘ecover usurious interest, and they to recover interest is not waived by its character, the claim then becomes 
had probable cause to bring accounting failure to include the amount of in- due and carries interest from that time. _ 
suit, and trustees withheld proceeds of terest in Preyer for judgment. Comp. —Powell v. Sparks Milling Co., 149 S. | 
eck from bondholders pending the Laws 1913, § 7142.—Jacobson v. Mu- W.2d 22, 285 Ky. 727. Egat 
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_€.C.A.Ohio. “Tax” in some connec- 


tions is a word of comprehensive mean- 


ing and may include excises as well 
as a pecuniary burden laid directly on 
property or income and excise taxes 


-may be measured by the penalties of a 


statutory bond.—U. S. v. Glidden Co., 


, TL9F R.2d0235,. 


D.C.N.Y. A “tax’’? is a contribution 
imposed by government upon individ- 
uals for the service of the state, and 
is a charge or burden laid upon per- 
sons or property for public purposes 
or a forced contribution authoritative- 
ly imposed.—In re Independent Auto- 
mobile Forwarding Corporation, 38 F. 
Supp. 976, Bich Ai F.2d 5387. 


§ 

C.C.A.1. A tax laid upon the happen- 
ing of an event, as distinguished from 
its tangible fruits, is an “indirect tax’, 
which Congress in respect of some 
events may impose, and, if the event is 
death and the result which is made the 
occasion of the tax is the bringing 
into being or the enlargement of prop- 
erty rights, Congress may constitution- 
ally treat the tax imposed upon that 
result as a death duty, eyen though 
strictly in the absence of an expression 
of legislative will, it might not thus 
be denominated. Revenue Act 1926, § 
300 et seq., 26 U.S.C.A. Int.Rev.Acts, 
page 224 et seq.—Chickering v. Com- 
ih agile of Internal Revenue, 118 F.2d 


Where decedent creates a trust be- 
fore passage of statute requiring in- 
clusion in gross estate for taxation of 
BEcee teu pre doucly transferred by de- 
cedent, enjoyment of which remained at 
decedent’s death subject to change by 
exercise of power by decedent, but de- 
ecedent retains a broad power over the 
eventual disposition of the property, the 
whole value of the corpus upon the de- 
cedent’s death may constitutionally be 
included in his gross estate. Revenue 
Act 1926, § 302(d, h), 26 U.S.C.A. Int. 
Rey.Acts, pages 228, 231.—Chickering 
v. Commissioner of Internal Revenue, 
118 F.2d 254. 

C.C.A.1. Interest and right in prop- 
erty are created by state law and the 


Internal Revenue Acts determine 
whether such rights are taxable.— 
Plunkett v. Commissioner of Inter- 


nal Revenue, 118 F.2d 644. 

C.C.A.4. Government in casting about 
for proper subjects of taxation is not 
confined by the traditional classification 
of interests or estates, but it may tax 
not only ownership but any right or 
privilege that is a constituent of own- 
ership.—Helvering vy. Dunning, 118 F, 
2d 341. 

Liability for taxes may rest on the 
enjoyment by the taxpayer of privileges 
and benefits so substantial and impor- 


‘tant that it is reasonable and just to 


deal with him as if he were the owner 
and to tax him on that basis.—Helver- 
ing v. Dunning, 118 F.2d 341. 


C.C.A.4.. The peculiarities in individ- 
ual state laws are not controlling on 
the Circuit Court of Appeals in the in- 
terpretation of the Revenue Act provi- 
sion defining a bank and specifying 
rates of income and excess profits tax- 
es. Revenue Act 1936, § 104, 26 U.S. 
C.A. Int.Rev.Acts, page 854.—Staun- 
ton Industrial Loan Corporation v. 
Commissioner of Internal Revenue, 120 
F.2d 930 

A special classification given by state 
law cannot so operate as to withdraw 
an institution which possesses the es- 
sential characteristics of a bank from 
the protection afforded by the wording 
of and the policy underlying the Rey- 
enue Act provision defining a bank 
for the purpose of imposing income 
and excess profits taxes. Revenue Act 
1936, § 104, 26 U.S.C.A. Int.Rey.Acts, 
page 854.—Staunton . Industrial Loan 
Corporation v. Commissioner of Inter- 
nal Revenue, 120 F.2d 930. 

The revenue laws should be con- 
strued in the light of their general 
purpose to establish a nation wide 
scheme of taxation uniform in _ its 
application, and hence their provisions 
should not be taken as subject to state 
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“control or limitation unless the Jan- 


guage or necessary implication of the 
section involved makes its application 
dependent on state law.—Staunton In- 
dustrial Loan Corporation v. Commis- 


once of Internal Revenue, 120 F.2d 
C.C.A.9. In determining whether tax- 
payer is subject to federal gift tax, 


state law may control only when fed- 
eral taxing act by express language or 
necessary implication makes its own_op- 
eration dependent upon state law. Rev- 
enue Act 1932, §§ 501, 503, 26 U.S.C.A. 
Int.Rey.Acts pages 580, 585.—Commis- 
sioner of Internal Revenue v. Greene, 
119 F.2d 383. ae 
C.C.A.Ala. In applying provisions of 
the sixteenth amendment and income 
tax laws thereunder, court must regard 
matters of substance and not form. 
U.S.C.A.Const. Amend. 16.—West Boyls- 
ton Mfg. Co. of Alabama v. Commis- 
AES of Internal Revenue, 120 F.2d 


C.C.A.Mass. The provision of Rev- 
enue Act of 1928 authorizing Com- 
missioner of Internal Revenue to pre- 
scribe regulations relating to tax lia- 
bility of affiliated group of corpora- 
tions making consolidated return con- 
stituted a proper delegation of power 
to the Commissioner. _ Revenue Act 
1928, § 141(b), 26 U.S.C.A. Int.Rey. 
Acts, page 396.—S. Slater & Sons v. 
White, 119 F.2d 839, affirming 33 F. 
Supp. 329. ’ 

C.C.A.Mich. Taxation is not so much 
concerned with refinements of title as 
it is with actual command over property 
taxed.—Wickwire v. U. S., 116 ¥'.2d 679, 
affirming 27 F.Supp. 724. 

C.C.A.Mich. The provisions of Na- 
tional Industrial Recovery Act and of 
Revenue Act imposing capital stock 
tax and permitting taxpayer to de- 
elare value of capital stock as basis 
for tax, and also imposing excess prof- 
its tax depending on such declared val- 
ue, did not constitute an unlawful 
“delegation of legislative power.’’ Na- 
tional Industrial Recovery Act, §§ 215, 
216, 48 Stat. 207, 208; Revenue Act 
1934, §§ 701, 702, 26 U.S.C.A. Int.Rev. 
Acts, pages 787, 789; U.S.C.A.Const. 
art.) 1,"'§ «2, "el. (3%)"§' 9, “cl. 43°" Amend: 
5.—Prime Securities Corporation v. U. 
S:, 912d) 939% 

C.C.A.Ohio. In the levying and col- 
lection of taxes, Congress had the 
power within defined limits in order 
to secure the exact effect intended by 
its acts of legislation to use executive 
officers by vesting in their discretion 
the power of making public regulations 
and directing details of execution even 
to extent of providing for payment of 
excise taxes by execution of perform- 
ance bonds for breach of such regula- 
tions. National Prohibition Act, tit. 2, 
§ 1 et seq., 27 U.S.C.A. § 4 et seq.; tit. 
3, §§ 1-10, 13, 27 U.S.C.A. §§ 71-80, 83; 
Revenue Act 1926, § 900, 26 U.S.C.A. 
Int.Rev.Acts. page 302; Denatured Al- 
eohol Act 1902, § 1, 26 U.S.C.A.Int.Rev. 
Code, § 3070.—U. S. v. Glidden Co., 119 
F.2d 235. 

C.C.A.Pa. A tax statute may not be 
declared unconstitutional merely be- 
eause it provides that the value upon 
whieh the tax is based shall be left 
to the statement of the taxpaver.— 
American Viscose Corporation v. Roth- 
ensies, 121 F.2d 186, affirming 34 F. 


A. Congress has power to 
lay and collect income taxes and to 
laws necessary and proper 
for that purpose, and such laws, when 
made, are the “supreme law of the 
land”’. Int.Rev.Code, §§ 
3670-3672, U.S.C.A.Const. art. 
1, § 8; art. 6—U. S. v. City of Green- 
ville, 118 F.2d 963, reversing U. S. v. 
Woodside, 34 F.Supp. 281. 

C.C.A.Tenn. Where an act of Con- 
ress has its own criteria, it is con- 
rolling irrespective of local law.— 
Nashville Trust Co. v. Cotros, 120 F.2d 
157, amended 122 F.2d 326. 
C.C.A.Tex. The federal taxing stat- 
utes are to be so applied as to have 
the same results in like situations 
throughout the United States and the 
peculiarities of loeal law do not con- 
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trol unless the statute refers to them 
as a standard.—Bahr v. Commissioner \ 
of Internal Revenue, 119 F.2d 371. 
D.C.Ky. Deductions for income tax | 
purposes on account of losses sustained 
by taxpayer are not matters of right 
but depend upon congressional grace 
and, are permissible only to extent spee 
cifically authorized by statute. Reve | Fi 
nue Act 1934 §§ 23(f, k), 112(a), 26 U.S. q 
C.A. Int.Rey.Acts, pages 672, 673, 692... — By 
—Courier Journal Job Printing Co. v. 
Glenn, 37 F.Supp. 55. Lew bi 
D.C.Mass. Only Congress, not Treas. 
ury Department, can change meaning of ie 
Legislative provisions.—Griswold y. U. 
S.. 36 F.Supp. 714. ae Ts eT 
D.C.N.Y. A “tax” is a contribution 
imposed by government upon individ- | 
uals for the service of the state, and is 
a charge or burden laid upon persons 
or property for public purposes or a j 
forced contribution authoritatively im- 
posed.—In re Independent Automobile * 
Forwarding Corporation, 35 F.Supp. 
919, reversed 118 F.2d 537. Oa yee 
D.C.Okl. Congress, having power to 
create the Commodity Credit Corpora. — 
tion and to designate it as an instru. 
mentality of the government of the = 
United States, had power to protect the © 
creation of Congress by granting im- — 
munity from state and federal taxes. _ 
15 U.S.C.A. § 713a—5.—Commodity ~ 
Credit Corporation y. Oklahoma Coun- 
ty, 36 F.Supp. 694. iy 
_ D.C.Pa. A tax on alcohol cannot be 
imposed by a treasury regulation and 
in absence of a specific act of Congress. 
—In_re Mifflin Chemical Corporation, 
34 F.Supp. 164. © at &) 
D.C.Pa. That which is not-.in fact — 
the taxpayer’s income cannot be made — 
such for tax purposes by ealling it ‘“‘in- 


come”. Revenue Act of 1934, §§ 42,161, — 

162, 26 U.S:C.A. Int.Rev.Code, §§ 42.) 93% 
161, 162.—Bach vy. Rothensies, 37 FP. 
Supp. 217. Oe ae 


ct.cl. A statute granting exemption — 
is strictly construed against the per- _ 
son claiming the exemption—Family | 
Aid Ass’n of United House of Prayer 
for All People v. U. Se 36 F.Supp. 1017. 


D.C.N.J. The capital stock tax stat- 
utes permitting taxpayer to declare val- re 
ue of capital stock as basis for tax for _ 
first taxable year are not unconstitu- 
tional on ground that they are arbi- 
trary, indefinite, “discriminatory,” lack-— 
ing in classification, and without stand- 
ard or method for determination. Na- 
tional Industrial Recovery Act, §§ 215, 
216, 48 Stat. 207, 208; Revenue Act 
1934, §§ 701, 702, 26 U.S.C.A. Int.Rey. 
Acts, pages 787, 789; Revenue Act — 
1935, §§ 105, 106, 26 U.S.C.A. Int.Rev. ~ 
Acts, pages 796, 800; U.S.C.A.Const. — 
Amends. 5, 10.—_U. S. Steel Products . 
Co. v. U. S., 36 F.Supp. 368. yi Mia 

The capital stock tax statutes do not — 
arbitrarily classify corporations for a 
special tax and discriminate against 
other forms of business since the stat- 
utes when construed together effect 
comparatively equal assessments on like 
corporations. National Industrial Re- 
covery Act, §§$ 215, 216, 48 Stat. 207, — 
208; Revenue Act 1934, §§ 701, 702, 26 
U.S.C.A. Int.Rev.Acts, pages 787, 789; a," 
Revenue Act 1935, §§ 105, 106, 26 
U.S.C.A. Int.Rev.Acts pages 796, 800.— 4 
U. .S:: Steel’ Products Co.’ v.. U.S.) 36. 
F.Supp. 368. ; 

A capital stock tax is an “excise tax” 
which is not required to be apportioned 
according to population but need only 
be uniform and levied for public wel- 
fare. National Industrial Recovery Act, 
§§ 215, 216, 48 Stat. 207, 208; Revenue 
Act 1934, §§ 701, 702, 26 U.S.C.A. Int. 
Rev.Acts, pages 787, 789; Revenue Act 
1935, §§ 105, 106, 26 U.S.C.A. Int.Rey. 
Acts, pages 796, 800; U.S.C.A.Const. 
art. 1, § 9, cl. 4.—U. S. Steel Products 
Co. v. U. S., 36 F.Supp. 368. 

§ 13 

U.S. Special tax exemptions are to 
be strictly construed.—Helvering y. 
Northwest Steel Rolling Mills, 61 $.Ct. 
109, reversing Northwest Steel Rolling 
Mills v. Commissioner of Internal Rev- 
enue, 110 F.2d 286, certiorari granted 
Helvering v. Northwest Steel Rolling 
Mills, 61 S.Ct. 14. 

U.S. Common understanding and ex- 


aa) 
ih 


oo 


Eo Ne Sa ONE 


perience are the touchstones for the 
interpretation of the revenue laws. 
Revenue Act 1934, §§ 166, 167, 26 U.S. 
C.A. Int.Rev.Code §§ 166, 167; Reve- 
nue Act 1934, § 22, 26 U.S.C.A. Int.Rev. 
Acts, page 669.—Helvering v. Horst, 
61 S.Ct. 144, reversing Horst v. Com- 
«missioner of Internal Revenue, 107 F. 
2d 906, certiorari granted Helvering Vv. 
Horst, 60 S.Ct. 807, 309 U.S. 650, 84 
L.Ed. 1001. 


U.S.Cal. One seeking an exemption 
from a tax must rest it on more than 
a doubt or ambiguity in the statute 
under which exemption is claimed.— 
U.S. v. Stewart, 61 S.Ct. 102, reversing 
Stewart v. U. S., 106 F.2d 405, revers- 
ing 24 F.Supp. 145, certiorari granted 
U. S. v. Stewart, 60 S.Ct. 711, 309 U.S. 
647, 84 L.Ed. 999. 
_ Exemptions from taxation cannot rest 
upon mere implications.—U. S. v. Stew- 
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art, 61 S.Ct. 102, reversing Stewart 
v. U. S., 106 F.2d 405, reversing 24 
F.Supp. 145, certiorari granted . U. 


S$. v. Stewart, 60 S.Ct. 711, 309 U.S. 647. 
84 L.Ed. 999. 


peas C.C.A.1. Mutual promises may be 
rae ‘common-law “consideration” sufficient 
* he NETRA, 0) Support an agreement, but they may 


hs; not be such consideration as will satis- 
fy requirement of an “adequate and full 
consideration in money or money’s 
worth” within requirement of the Rev- 
enue Act providing that, where prop- 
erty is transferred for less than an 
- adequate and full consideration in mon- 
ey or money’s worth, then the amount 
_ by which the value of the property 
exceeds value of consideration shall, 
» for purpose of tax, be deemed a gift. 
) Revenue Act 1932, § 503, 26 U.S.C.A. 
- Int.Rev.Acts, page 585.—Commissioner 
of Internal Revenue y. Bristol, 121 F.2d 


© 


‘The Revenue Act, providing that a 
transfer shall be deemed a gift unless 
_ the transferor receives “adequate and 
full consideration in money or money’s 
worth’, means that any transfer of 
- property is to be treated as a gift to 
the extent that the transferor does not 
receive in return an adequate and full 
/ equivalent in money or something 
_ which can be valued in money. Rev- 
enue Act 1932, § 503, 26 U.S.C.A. Int. 
_ Rey.Acts, page 585.—Commissioner of 
ier Taal Revenue v. Bristol, 121 F.2d 

\ {Consideration”, as used in Revenue 
- Act providing that a transfer shall be 
_ deemed a gift unless the transferor re- 
_ ceives adequate and full consideration 
in money or money’s worth, is not the 
same as common-law consideration, but 
means that, when the transferor gives 
something away and does not at the 
same time replace it with money of 
equal value or some goods or services 
capable of being evaluated in money, 
he is deemed to have made a gift with- 
in the taxing law. Revenue Act 1932, 
 § 503, 26 U.S.C.A. Int.Rev.Acts, page 
 585,—Commissioner of Internal Revenue 

y. Bristol, 121 F.2d 129. 

mt The purpose of the Revenue Act pro- 
viding that a transfer shall be deemed 
a gift unless the transferor receives 
adequate and full consideration in mon- 
ey or money’s worth is to prevent the 
depletion of the transferor’s estate un- 
less a tax is paid on the transfer by 
requiring the transferor to receive in 
exchange something of the same money 
value. Revenue Act 1932, § 503, 26 U. 
$.C.A. Int.Rev.Acts, page 585.—Com- 
missioner of Internal Revenue v. Bris- 
Pollet B20 129, 

Where, pursuant to an antenuptial 
agreement between taxpayer and his in- 
tended wife, taxpayer purchased two 
annuities for her and transferred two 
pieces of realty to himself and her as 
tenants by cooley in consideration of 
her relinquishment of statutory rights 
she might have in certain stocks then 
owned by him, the intended wife’s re- 
linquishment of the prospective right 


Fok 


: did not constitute “adequate and full 
consideration in money or wmoney’s 
i worth” for the transfers made to her 


within Revenue Act, and hence the 
transfers were subject to gift tax. G.L. 
(Ter.Hd.) Mass. c. 190, § 1 (2); c. 191, 


“26 -U.S.C.A. 
585.—Commissioner of Internal Revenue | 


§ 15; Revenue Act 1932; §§ 501(a), 
Int.Rev.Acts, pages 


v. Bristol, 121 F.2d 129. ; 
C.C.A.2. Exemption provision in in- 


come tax statute was to be read in its” 


ordinary and natural sense. Revenue 
Act 1934, § 22(b) (1), 26 U.S.C.A, Int. 
Rev.Code, § 22(b) (1).—Commissioner 
of eee Revenue v. Bartlett, 113 F. 
d 


Under statute exempting from income 
tax amounts received under a life in- 
surance contract paid by reason of the 
death of insured whether in a single 
sum or otherwise, a sum paid to tax- 
payer in addition to installments due 
as computed when policies matured 
upon death of insured, representing an 
increase in monthly payments caused 
by insurer’s discontinuance of an ad- 
ministration charge, was exempt from 
income tax, either as “money received 
under an insurance contract” or as a 
“gift?’. Revenue Act 1934, § 22(b) (1, 
3), 26 U.S.C.A. Int.Rev.Code, § 22(b) 
(1, 3).—Commissioner of Internal Rev- 
enue v. Bartlett, 113 F.2d 766. 

C.C.A.2. Where taxpayer created two 


“trusts for benefit of his wife and chil- 


dren under which trustees were au- 
thorized to apportion income among 
beneficiaries as they saw fit, power of 
trustees to change original division ren- 
dered computation of value of any ben- 
eficiary’s share impossible and _ pre- 
cluded taxpayer from obtaining any 
exclusion in computing gift tax under 
provision of Revenue Act excluding: 
first $5,000 of gift. Revenue Act 1932, 
§§ 501, 504(b), 26 U.S.C.A, Int.Rev.Acts, 
pages 580, 585.—Helvering v. Blair, 121 
F.2d 945. Y 

Where taxpayer created two trusts 
for benefit of his wife and children un- 
der which trustees were authorized to 
apportion income among beneficiaries 
as they saw fit, a beneficiary’s interest 
under a new apportionment by trus- 
tees would be a “future interest” with- 
in provision of Revenue Act excluding 
future interests from provision that first 
$5,000 of gift should not be included in 
computing gift tax. Revenue Act 1932, 
§§ 501, 504(b), 26 U.S.C.A. Int.Rev.Acts, 
pages 580, 585.—Helvering v. Blair, 121 
F.2d 945. f 

Where taxpayer created two trusts for 
benefit of his wife and children under 
which trustees were authorized to ap- 
portion income among beneficiaries as 
they saw fit, but under one of which 
lawful issue were entitled to equal 
shares per stirpes upon wife’s death 
prior to termination of trust, the other 
providing for such a division after 
the named trustees had ceased to act as 
trustees, absolute interests of benefici- 
aries arising after trustees’ discretion 
expired could not form basis for an 
exclusion in computing gift tax under 
provision of Revenue Act excluding 
first $5,000 of gift, since in the first 
case the interest acquired was a “fu- 
ture interest’ excluded by the provi- 
sion, and in the second it would be 
impossible actuarily to forecast when 
trustees would cease to be_ trustees. 
Revenue Act 1932, §§ 501, 504(b), 26 
U.S.C.A. Int.Rey.Acts, pages 580, 585.— 
Helvering v. Blair, 121 F.2d 9465. 

C.C.A.3. Where statute -laying tax 
on corporation which prevents in the 
manner denounced by the statute the 
imposition of a surtax upon “‘its share- 
holders” was amended so as to include 
a corporation which prevents the im- 
position of surtax upon its share- 
holders or “the shareholders of any 
other corporation,” the effect of the 
amendment was to work a change in 
the prior law, and not merely to clarify 
it. Revenue Act 1928, § 104(a), 26 
U.S.C.A. Int.Rev.Acts, page 375; Rev- 
enue Act 1934, § 102, 26 U.S.C.A. Int. 
Rey.Acts, page 690.—Mead Corporation 
y. Commissioner of Internal Revenue, 
116 F.2d 187. 

C.C.A.4,_ In_ considering tax matters, 
the Circuit Court of Appeals is con- 
trolled by matters of substance and not 
of form.—Staunton Industrial Loan 
Corporation vy. Commissioner of Inter- 
nal Revenue, 120 F.2d 930. 

Wherever possible, federal 
statutes should be uniformly interpret- 


03, 
580, 


taxing’ 


.—Stau 
tion v. Commiss 
enue, 120 F.2d 930. 


3 L Re 
uP a 


tion engaged in 
termed 


loans and discounts is a “bank’’ with- 


and within the revenue act provision 
exempting banks from surtax and im- 
posing a special rate of income and ex- 
cess profits taxes on banks, where de- 
positors withdraw money through use 
of check-like forms furnished by_ cor- 
poration, corporation honors checks 


drawn in violation of a regulation un- 


der certain circumstances, and corpora- 
tion is subject by Virginia law to the 
banking department of the state corpo- 
ration commission. Code Va.1936, § 
4168(2); Revenue Act 1936, § 104, 26 
U.S.C.A. Int.Rev.Acts, page  854.— 
Staunton Industrial Loan Corporation 
v. Commissioner of Internal Revenue, 
120 F.2d 930. 

. ©.C.A.6. Where legal effect of a 
transaction fits plain letter of statute 
imposing a tax on certain transactions, 
a tax on transaction is payable unless 
there is clearly revealed in statute it- 
self or in its history a definite intention 
to exclude such transactions from oper- 
ation of its applicable language.—C. L. 
Gransden & Co. v. Commissioner of In- 
ternal Revenue, 117 F.2d 80. 

While normally the taxability of a 
transaction is determined by what is 
done rather than by what might have 
been done, courts will look through 
form of a transaction to determine what 
the transaction is in substance.—C. L. 
Gransden & Co. v. Commissioner of In- 
ternal Revenue, 117 F.2d 80 

©.C.A.7. 


the outcome.—Goldstein v. Commission- 
er of Internal Revenue, 113 F.2d 363. 

C.C.A.7. Taxation is eminently prac- 
tical, and court must look through the 
form to the substance of the transac- 
tion.— Rotorite Corporation v, Commis- 
Be of Internal Revenue, 117 F.2d 

C.C.A.7. The income tax statutes re- 
gard substance rather than form, and 
internal revenue laws deal with reali- 
ties and look at the entire transac- 
tion.—Tinkoff v. Commissioner of In- 
ternal Revenue, 120 F.2d 564, 

C.C.A.9. The federal revenue 
designate what interests or rights cre- 
ated by state laws shall be taxed.— 
Black v. Commissioner of Internal Rev- 
enue, 114 F.2d 355. 


C.C.A.9. In determining whether tax 
is due under the various circumstances 
which may be presented to court by 
the taxing authorities, court looks at 
substance of transaction to ascertain 
incidents of tax.—Rosenberg y. Com- 
NS of Internal Revenue, 115 F, 
2 


C.C.A.9. Where provision of reve- 
nue act imposing gift tax on amount 
by which value of property trans- 
ferred exceeded value of consideration 
given did not state that existence of 
consideration was to be determined by 
state law, and committee reports and 
treasury regulations indicated that act 
considered certain transfers as gifts 
regardless of whether so considered by 
local law, fact that payments made by 
guardian to incompetent’s daughters 
for maintenance and support were 
made in satisfaction of obligation im- 


posed by California law did not ren-— 


; i pages 580, 
585; Civ.Code Cal. § 206; Probate 
Code Cal. §§ 1502, 1558—Commission- 


A donative intention in making a 
transfer of property possessing value 
in excess of value of consideration 
given therefor is unnecessary to ren- 
der transfer subject to federal gift 
tax. Revenue Act 19382, § 503, 26 U. 
S.C.A. Int.Rev.Acts, page 585.—Com- 
missioner of Internal Revenue y. 
Greene, 119 F.2d 383. 


C.C.A.Ala. Questions of taxation 


must be determined by viewing what 


- Pas ea Cod. 1s 
C.C.A.4. An industrial loan corpora- | 
receiving deposits — 
“investments” and in making © 


in the general meaning of that term eo 


The facts peculiar to each 
internal revenue case must determine 


acts 
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~ statute exempting from 


the manufacture or production of, 
-. for use as a component part of, an ar- 


€.C.A.Conn, Cartridges of its own 
mé cture used by plaintiff’s prede- 
cessor to test for safety completed 
rearms manufactured by predecessor 
were “used” as ‘‘material’’ in the ‘‘pro- 
duction” of the firearms within stat- 
utes exempting from excise taxes an 
article sold for use as material in the 
manufacture or production of, or for 
use as a component part of, an article 
to be manufactured or produced by the 
vendee which will be taxable. Revenue 


- Act 1932, §§ 610, 620, 622, 26 U.S.C.A. 


Int.Rev.Acts, pages 612, 619, 622.— 
Nees Cartridge Co. v. Smith, 121 F. 


The statutes exempting from excise 
taxes an article sold for use as material 
in the manufacture or production of, or 
for use as a component part of, an ar- 


ticle to be manufactured or produced 


by the vendee which will be taxable 
were intended to prevent double taxa- 
tion, that is, to apply to situations in 
which but for them the law would tax 
the sale or use of an article necessary 
to the production of another article 
whose sale or use it independently 
taxed. Revenue Act 1932, §§ 620, 622, 
26 U.S.C.A. Int.Rev.Acts, pages 619, 
622.—Western Cartridge Co. v. Smith, 
121 F.2d 593; : 
The title “Sale of Articles for Fur- 
ther Manufacture” used as caption of 
excise taxes 
an article sold for use as material in 
or 


ticle to be manufactured or produced 
by the vendee which will be taxable, 
was intended for a general class the 
greater part of which would probably 
consist of raw material or fabricated 
parts, and it should not be seized on to 
frustrate the purpose of the section as 
a whole. Revenue Act 1932, § 620, 26 
U.S.C.A. Int.Rev.Acts,' page 619.—West- 
ee Cartridge Co. v. Smith, 121 F.2d 
593. 
C.C.A.Ill. The sale by manufacturer 
of material designed chiefly for use as 


golf flags, at least 70 per cent. of Which | 


bore numerals, was subject to excise 
tax on “sporting goods,’ as “parts of 


games’? under Revenue Act levying tax 


on games and parts of games, notwith- 


standing the material was not attached 
to poles nor assembled as flags by man- 
ufacturer, nor by him sold directly to 
sporting goods stores nor to golf cours- 
es. Revenue Act 1932, § 609, 26 U.S. 
C.A. Int.Rev.Acts, page 612.—Chicago 
Hee & Decorating Co. v, U. S., 119 F.2d 
413. F 

©.C.A.Md. In the application of in- 
come tax laws, the substance and not 
the form should control.—Dodge Bros. 
v.-U. S118 F.2d 95, affirming 33. F. 
Supp. 312. 

C.C.A.Md. Generally, the burden of 
proving that one comes within terms 
of an exemption statute rests upon tax- 
payer.—Magruder v. Safe Deposit & 
Trust Co. of Baltimore, 121 F.2d 981, 
reversing Safe Deposit & Trust Co. of 
Baltimore v. Magruder, 34 F.Supp. 
9:9" 

©.¢.A.Mass. Where taxpayer created 
an irrevocable trust, naming himself as 
trustee, providing that income of trust 
was to become part of principal as soon 
as received, that upon _ beneficiaries 
reaching 21 years of age each should 
receive his share of trust fund, and, if 
any beneficiary died before reaching 21, 
his interest should pass according to 
laws relating to devolution of property 
upon death, but that payment of such 
beneficiary’s interest should not be 
made until time when beneficiary, if 
living, would. have attained 21, gifts 
subsequently made to trust by taxpay- 
er to be held for sole benefit of named 
minor children were of “future inter- 
ests in property” within Revenue Act 
provisions, and taxpayer, in determin- 
ing gift taxes, was not entitled to ex- 
emption allowed in ease of gifts other 
than of future interests. Revenue Act 
1932, §§ 502, 504, 26 U.S.C.A. Int.Rev. 


4 


payer, in his sole discretion, might de- 
termine or accumulated for their bene- 
fit until termination of trust, and trust 
provided that it should continue dur- 
ing taxpayer’s lifetime unless previ- 
ously terminated and that, if trust was 
in existence at taxpayer’s death, it 
should. terminate and trust property 
should vest in wife and children as 
tenants in common, subsequent gifts by 
taxpayer to trust were gifts of ‘future 
interests”, within Revenue Act provi- 
sions, and taxpayer, in determining gift 
taxes, was not entitled to exemption al- 
lowed in case of gifts other than of 
future interests. Revenue Act 1932, §§ 
502,504, 26 U.S.C.A. Int.Rey.Acts, pages 
580, 585.—Welch v. Paine, 120 F.2d 
141, reversing Paine v. Welch, 33 F. 
Supp. 341. 

_ C.C.A.Mich. In the administration of 
internal reyenue laws, the courts are 
concerned with substance and not form. 


—Kales v. U. S., 115 F.2d 497. 
C.C.A.Mich. In matters of taxation, 

substance, rather than form, of a 

transaction will be regarded, and in 


applying this rule, if the court finds a 
transaction is not what it appears to 
be, actualities only will be considered. 
—Buhl v. Kavanagh, 118 F.2d 315. 

_ A transaction may not be broken up 
into various elements either to avoid 
or to create a tax.—Buhl y. Kavanagh, 
118 F.2d 315. 

C.C.A.Okl. The tax imposed on an 
employer by the Federal Social Se- 
curity Act is an “excise tax’? on the 
privilege of establishing and main- 
taining the relationship of employer 
and employee. Social Security Act § 
801 et seq., 42 U.S.C.A. § 1001 et seq. 
—Jones y. Goodson, 121 F.2d 176. ~ 

Where taxicab operating company 
had right to determine whether driver 
should work on day or night shift, to 
determine which cab he should driye 
if he operated company owned cabs, 
to require that company’s insignia and 
telephone number be placed on cabs 
individually owned and operated under 
agreement between company and union, 


to require that drivers purchase gaso-. 


line and oil from company, to require 
that drivers operate only within city 
limits, telephone main~ office hourly, 
maintain good record for accidents, and 
be courteous and presentable in ap- 
pearance, to discharge drivers for vio- 
lation of requirements and to promul- 
gate rules governing drivers, ‘‘master 
and servant” relationship, rather than 
master and ‘independent contractor” 
relationship, existed between company 
and drivers, so that company was li- 
able for social security taxes. Social 
ee Act §§ 804, 808, 811, 42 U.S. 


§§ 1004, 1008, 1011.—Jones v. 
Goodson, 121 F.2d 176. 
C.C.A.Pa. Where Revenue Act of 


1926, section b, conditioned credits or 
refunds upon claims filed within cer- 
tain time and limited amounts to those 
paid within specified time, except as 
otherwise provided in section g and 
other specified sections, the provisions 
of section g were not limited by section 
b. Revenue Act 1926, § 284(b, g), 26 
U.S.C.A. Int.Rev.Acts, pages 220, 222.— 
A. S. Kreider Co..v. U. S., 117 F.2d 133, 
affirming 30 F.Supp. 724, certiorari 
granted U. S. v. A. 8S. Kreider Co., 61 
S.Ct. 8438. 

C.C.A.Tex. Taxation is a _ practical 
matter, strained construction should 
not be resorted to, to accrue or fix tax 
liability, and tax liability may not be 
avoided by fine spun and legalistic de- 
cisions.—Texon Oil & Land, Co. of 
Texas v. U. S., 115 F.2d 647. 2 

C.C.A.W.Va. A ruling of Bureau of 
Internal Revenue of Treasury Depart- 
ment that quoted words in statute pro- 
viding that if “invested capital of a tax- 
payer is decreased” by commissioner 
because of failure to make adequate 


beeen oe Rind rae: 
elch vy. Paine, ded 
Paine v. Welch, J 


_ Claim therefor, referred to any diminu 


‘ a’ ¢ DEES Sts there 
deductions in previous years re 
in overpayment of income or 
taxes, amount of overpayment shal 
credited or refunded without fili 


tion in invested capital resulting fr 
failure to take adequate deductions i 


prior years, although net results of an — 


audit may result in increase rathe 
than decrease in invested capital for 


taxable year, is entitled to great weight 
as a nearly contemporaneous construc- — 


ulting 
profits 


2 


tion by Treasury Department of statute 


which was formulated by the Depart- 


ment and adopted by Congress for pur- 


poses explained by Department’s a 
viser. Revenue Act 1926, § 284(c), 


a 


U.S.C.A. Int.Rev.Acts, page 220._United 


Pocahontas Coal-Co. vy. U. 
175, reversing 33 F.Supp. 660. ° | 
D.C.Cal. 
trade nor amongst 
the subject of oil production 
there a well established meaning 
the term crude petroleum, it was pr 
er for the court to examine the hi 
tory of Revenue Act imposing tax u 
on all transportation of crude petr 
leum and liquid products thereof 
pipe line, in order to ascertain wh 
Congress meant by the use of the ter 
Revenue Act 1932, § 731(a), 26 U.S. 
Int.Rev.Acts, page 636.—Standard 
aan of California v. U. S 
_D.C.Colo. An officer of a corpora- 
tion is not necessarily an “employe 
within Social Security Act because | 
may be an officer and at the same ti 


Sy: 


(8) 


that the leader collected in a lump 
from the establishments the comp 
tion of entire orchestra, paid the 
men’s traveling expenses, commis 
and other expenses, and residue, if any, 
belonged to the leader, but that t 
establishments gave directions coveri 
what was required of the orchestra, pre- 
scribed the attire and other detail 
and otherwise exercised control ov 


the performances of the orctieserayienem 


leader was not the “employer” of th 
sidemen within the Social Security Act 
and was not liable for social security 
Social Security Act § 804, 4 
U.S.C.A. § 1004.—Williams v. U. S., 


D.C.Ky. Housewives and their 
daughters who entered into separate 
contracts to imake comforters, 


i) 


according to specifications provided by 
corporation, which did not control the 
conditions 


working hours or 


sons who should do it, nor the place 


was not subject to Social Security Act. 
Social Security Act, §§ 804, 811, 901, 
907, 42 U.S.C.A. §§ 1004, 1011, 1101, 
1107.—Kentucky Cottage Industries v. 
Glenn, 39 F.Supp. 642. ‘ y 

D.C.Mass. Revenue acts should be re- 
garded as having a practical, not the- 
oretical, application.—Griswold vy. U. S., 
386 F.Supp. 714. t 

D.C.Mass. Treasury regulations pro- 
mulgated under the section of the Rey- 
enue Act governing revocable trusts 
should be interpreted in connection 
with the fair meaning of such section, 
which in turn should be interpreted 
in light of other sections providing 
that basis for depreciation of property 
acquired by transfer in trust shall be 
the fair market value of such prop- 
erty at time of acquisition. Revenue 
Act '1932, § 113 (a) (4), (b) and §§ 
114(a), 166, 26 U.S.C.A. Int. Rev.Code, 
§ 113(a) (4), (b) and § 114(a), and 26 


Where neither amongst the 
early writers on 3 
as? * a 


Oo 


i 


quilts 
and similar articles of materials and — 


under 
which the work was done nor the per- — 


of the doing of the work, were “inde-. 
pendent contractors,’ and_ corporation 


S27 Lee a poe 


a 


ee 
ee: 


, 


§ 13. 


U.S.C.A. Int.Rey.Acts, page 543; Rev- 
enue Act 1934, 166, 26 U.S.C.A. Int. 
Rev.Code, § 166.—Hall v. Welch, 37 
F.Supp. 788. j ; 
D.C.N.Y. Provision of the Social Se- 
curity Act that against the tax im- 
: posed by the act the employer might 
we be allowed credit for amount of con- 
7 tributions paid into an unemployment 
fund under a state Jaw and that total 
eredit allowed against the tax imposed 
should not exceed 90 per cent. of 
a such tax, must be assumed to correct- 
ts ly state the intent of the Congress 
. and is not to be construed in deroga- 


tion of its clear meaning, and only 
EO. when payments into a _ state unem- 
ba ployment fund exceed 90 per cent. of 
federal tax does question of limita- 
tion of credit arise. Social Security 


Act, § 902, as amended, 42 U.S.C.A. § 
1102 note——In re Independent Automo- 
bile Forwarding Corporation, 35 F. 
: Supp. 919, reversed 118 F.2d 537. 
-  D.C.N.Y. Provisions of the Social Se- 
curity Act that against the tax im- 
posed by the act the employer might 
be allowed credit for amount of con- 
tributions paid into an unemployment 
fund under a state law and that total 
_ eredit allowed against the tax imposed 
should not exceed 90 per cent. of such 
Hs tax, must be assumed to correctly state 
_ the intent of the Congress and is not to 
be construed in derogation of its clear 
meaning, and only when payments into 
a state unemployment fund exceed 90 
per cent. of federal tax does question 
of limitation of credit arise. Social 
Security Act § 902, as amended, 42 
U.S.C.A. § 1102 note—In re Independ- 
ent Automobile Forwarding Corpora- 
att tion, 38 F.Supp. 976, reversed 118 F. 
(2d 537. \ 
- The intent of Congress in providing 
that against tax imposed by Social Se- 
curity Act employer shall be allowed 
-eredit for amount of contributions paid 
into unemployment fund under state 
law, and that total credit allowed 
against tax imposed shall not exceed 
90 per cent. of such tax, was to com- 
pel prompt and full payment of 
M amounts due under unemployment in- 
surance laws. Social Security Act § 
902, as amended 42 U.S.C.A. § 1102 
- note.—In re Independent Automobile 
_. Forwarding Corporation, 38 F.Supp. 
976, reversed 118 F.2d 537. 
D.C.N.Y. An irrevocable transfer of 
securities in trust, the income from the 
trust fund to be paid to settlor’s wife 
for life, with remainder on her death to 
 settlor if living, and if not then living 
to her legatees, or if she died intestate, 
to her distributees, did not constitute 
a taxable gift measured by the value 
; of the securities as of the date of the 
' execution of trust instrument.—Smith 
y. Shaughnessy, 40 F.Supp. 19. 
‘ Where settlor by an_ irrevocable 
- transfer of securities in trust directed 
that income from trust fund should be 
paid to his wife for life with remainder 
on her death to himself if living, and if 
not then living to her legatees, or if 
she died intestate, to her distributees, 
the wife received a complete and abso- 
lute “gift” of a life interest in the trust 
fund, and gift was taxable measured by 
value of wife’s life interest as of date 
of execution of trust instrument.— 
Smith v. Shaughnessy, 40 F.Supp. 19. 
Where settlor made an absolute gift 
to his wife of a life interest in a trust 
fund consisting of 3,000 shares of 6 per 
cent. convertible preferred stock, valua- 
tion of wife’s life interest for purpose 
of computing gift tax was required to 
be computed by multiplying 4 per cent. 
of full value of stock at time of trans- 
fer by wife’s life expectancy at that 
time under official regulation and not 
by multiplying fixed maximum annual 
income by that factor—Smith vy. 
Shaughnessy, 40 F.Supp. 19. 


D.C.R.I. Where under irrevocable 
indenture of trust five beneficiaries 
designated in the trust each received 


at the time of the creation of the trust 
a present interest exceeding $5,000, in 
; computing donor’s gift tax, the donor 
was entitled to five exclusions of $5,- 
000 each or a total of $25,000 under 
Revenue Act section providing that in 
case of gifts made to any person by 


donor during calendar year, the first 


$5,000 of such gift to such person 
shall not be included in the _ total 
amount of gifts. Revenue Act 1932, § 
504(b), 26 U.S.C.A. Int.Rev.Acts, page 


585.—Merriman y. Broderick, 38 F. 
Supp. 13. 

D.C.Wis. Substance rather than 
form is controlling in field of taxa- 


POR ate v. La Budde, 40 F.Supp. 


D.C.Wis. The statutes providing for 
exemption from taxation must be mnar- 
rowly construed.—Allis vy. La Budde, 
40 F.Supp. 59 ‘ i 

Ct.cl. Act of Congress in specifically 
providing, in Revenue Act of 1934 im- 
posing tax on gasoline sold by impor- 
ter or producer, that casing-head, or 
natural gasoline was included in term 
gasoline’, after the Commissioner of 
Internal Revenue made a ruling con- 
struing the Revenue Act of 1932 hold- 
ing that natural or casing-head gaso- 
line was not subject to tax, and subse- 
quently another commissioner had held 
that sales thereof were taxable regard- 
less of classification for use, tended 
to show that Congress did not think 
that when words of the 1932 act were 
considered, in their ordinary and usual 
sense, casing-head or natural gasoline 
was taxable. Revenue Act 1932, § 617, 
26 U.S.C.A. Int.Rev.Acts, page 616; 
Revenue Act 1934, § 608, 26 U.S.C.A. 
Int.Rev.Code, § 3412(c) (2).—Coleman 
v. U..S., 37 E.Supp., 273. 

Ct.cCl. An exemption from taxation 
must be clearly defined by language 
of statute which it is claimed confers 
such exemption.—Merchants Nat. Bank 
of Mobile v. U. S., 37 F.Supp. 931. 

Ct.Cl. Where it appeared that ma- 
chine had a cabinet, that at the rear 
was a panel in which there were holes 
surrounded by pins and nails, that mo- 
tor produced a current of air which 
blew a ball up against the panel, that 
the object of the game was to shift 
the current of air so as to direct the 
ball through the holes, and that there 
was no inducement to play other than 
to test one’s luck or skill or to match 
one’s skill or luck against a competitor, 
the machine was subject to tax as a 
“game” within the revenue act. Rev- 
enue Act 1932, 609, 26 U.S.C.A. Int. 
Rev.Acts, page 612.—C. R. Kirk & Co. 
v. U. S., 37 F.Supp. 934. 


Ct.Ci. The different parts of a section 
of the revenue act imposing a tax on 
domestic processing of cocoanut and 
other oils produced in the Philippine 
Islands must be read together. Reve- 
nue Act 1934, § 60214(a), 26 U.S.C.A. 
Int.Rev.Acts, page 778.—Tasty Baking 
Co. v. U. S., 38 F.Supp. 844. 


Ct.Cl. Where section of revenue act 
imposing tax on first domestic process- 
ing of cocoanut oil produced in the 
Philippine Islands was of doubtful 
meaning, the regulations of the Treas- 
ury and subsequent acts of Congress in 
other matters throwing light on a 
proper interpretation of the language 
of the section must be considered. 
Revenue Act 1934, § 602%4(a), 26 U.S. 
C.A. Int.Rev.Acts, page 778.—Tasty 
Baking Co. v. U. S8., 38 F.Supp. 844. 

Ct.Cl. Transactions having as their 
motivating cause the avoidance of a tax 
must be scrutinized with great care to 
ascertain whether, in substance, they 
are actually what they purport to be in 
form.—Black, Starr & Frost-Gorham y. 
U. S., 39 F.Supp. 109. 

Ct.Cl. Where a new corporation was 
incorporated with same name as old 
corporation, and merchandise inventory 
of old corporation was transferred to 
new corporation which carried on busi- 
ness at same place with same officers 
and employees generally as old cor- 
poration, and avoidance of manufac- 
turers’ excise tax was the motivating 
cause for organizing new corporation, 
new and old corporations, though sep- 
arate legal entities, were for all prac- 
tical purposes merged, and manufac- 
turers’ excise tax was properly as- 
sessed against and collected from new 
corporation on prices at which sales 
were made to the public of taxable 
articles of jewelry which had been 
manufactured by old corporation. Rey- 
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enue Act 1982 


: » § 605, 26 
Int.Rev.Acts, page 609; Revenue — 
1934, § 609, 26 U.S.C.A. Int.Rev.Acts 
page 786.—Black, Starr & Frost-Gor- 
ham vy. U. S., 39 F.Supp. 109. ddA 

Ct.Cl. A transfer to trustee is not 
taxable as a 


“sift”? where power re- 
mains in settlor either 


to revoke the 
trust or to alter disposition of the 
property transferred in any way, 
whether for his own benefit or not. 
Revenue Act 1932, § 501, 26 U.S.C.A. 
Int.Reyv.Acts, page 580.—Cockrell v. U. 
S., 39 F.Supp. .148. 

A transfer to trustees under agree- 
ment giving trustees certain stipulated 
powers and providing that they should 
have such additional powers as settlor 
might grant to them in the future, ‘the 
right to grant such powers being here- 
by expressly reserved to the Settlor”’, 
was not taxable as a “gift”, since set- 
tlor could grant power to trustees to 
change beneficiaries and their distribu- 
tive shares, or even to pay over entire 
corpus to settlor on certain contingen- 
cies. Revenue Act 1932, § 501, 26 U.S. 
“C,A, Int.Rev.Acts, page 580.—Cockrell y. 
U. S., 39 F.Supp. 148. 

N.D. Federal excise tax upon sales 
of gasoline is not a tax on the gasoline 
itself or on the manufacture, produc- 
tion, or importation thereof, but is a 
tax only on the sale of the gasoline and 
is levied as of the time of sale. 26 
U.S.C.A. Int.Rev.Code, § 3412.—Stand- 
ard Oil Co. of Indiana y. State Tax 
Com’r, 299 N.W. 447. 

State sales tax on sales of gasoline, 
exempt from state motor vehicle fuel 
tax, and federal excise tax upon sales 
of gasoline, are both imposed upon the 
sale and attach at the same time. Laws 
1937, c. 2493 Laws 1939, cc, .147, 234; 
26 U.S.C.A. Int.Rev.Code, .§ .3412.— 
Standard Oil Co. of Indiana v. State 
Tax Com’r, 299 N.W. 447. _ 

§ 14 Ng 

D.C.Mass. In dealing with the mean- 
ing and application of taxing acts of 
Congress, it is the will of Congress 
which controls and not state law.—Gris- 
wold v. U. S., 36 F.Supp. 714. 

§ 15 

U.S.Ct.Cl. The revenue laws are to be 
construed in the light of their generai 
purpose to establish a nation-wide 
scheme of taxation which is uniform in 
its application and their provisions are 
not to be taken as subject to state con- 
trol or limitation unless the language 
or necessary implication of the proyi- 
sion involved makes its application de- 
pendent on state law.—U. S. vy. Pelzer, 
61 S.Ct. 659, reversing Pelzer y. U. S., 
31 F.Supp. 770, certiorari granted U. S. 
v. Pelzer, 61 S.Ct. 65. y 

C.C.A.4, The revenue laws should be 
construed in the light of their general 
purpose to establish a nation wide 
scheme of taxation uniform in its ap- 
plication, and hence their provisions 
should not be taken as subject to state 
control or limitation unless the lan- 
guage or necessary implication of the 
‘section involved makes its application 
dependent on state law.—Staunton In-. 
dustrial Loan Corporation vy. Commis- 
gloney of Internal Revenue, 120 F.2d 

C.C.A.Mich. Taxation is an intensely 
practical matter, and the courts in con- 
struing laws in respect thereto should 
endeavor to avoid, so far as possible, 
unjust and oppressive consequences.— 
Buhl y. Kavanagh, 118 F.2d 3815. 

C.C.A.Ohio. Kevenue laws are not 
“penal laws” in the sense that requires 
them to be construed with great strict- 
ness in favor of taxpayers, but are 
rather to be regarded as “remedial’’ in 
character and intended to prevent 
fraud, suppress public wrong and pro- 
mote lawful conduct, and they should 
be so construed as to carry out the in- 
tention of the Congress in passing them 
and to most effectually accomplish their 
Pt S. v. Glidden Co., 119 F. 


C.C.A.Tex. Federal taxing statutes 
must be construed and given effect in 
light of taxing purpose they evidence, 
and they will not be wrested out of the 
ordinary meaning their words convey 
to conform them to particular state 


t 
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_C.C.A.W.Va. In ascertaining inten- 
tion of Congress in enacting statute 


- providing that if taxpayer’s invested 


capital is decreased by commissioner 
because of failure to make adequate de- 
ductions in previous years, resulting in 
overpayment of income or profits taxes, 
amount of overpayment shall be cred- 
ited or refunded without filing claim 
therefor, court must consider evident 
purpose of statute, its legislative his- 
tory, and its nearly contemporaneous 
construction by Treasury Department. 
Revenue Act 1926, § 284(c), 26 U.S.C.A. 
Int.Rev.Acts, page 220.—United Poca- 
hontas Coal Co. v. U. S., 117 F.2d 175, 
reversing 33 F.Supp. 660. 

D.C.Pa, The intention of Congress in 
using words in income tax statute gov- 
ern in determining meaning of statute. 
—Kent v. Rothensies, 35 F.Supp. 291. 
_D.C.Pa. Where taxing statute can be 
applied without causing inequality in 
its effect upon taxpayers, the more rea- 
sonable interpretation should be, fol- 
lowed. Revenue Act of 1934, § 42, 26 
U.S.C.A. Int.ReviCode, § 42.—Bach vy. 
Rothensies, 37 F.Supp. 217. 


§ 20 

U.S. Generally, the language in the 
Revenue Act of 1934 should be given 
its ordinary meaning, and the words 
“sale” and “exchange” within the pro- 
vision stating that losses from sales 
or exchanges of capital assets shall be 
allowed only to the extent of $2,000 
plus the gains from such sales or ex- 
changes should not be read any differ- 
ently. Revenue Act 1934, § 117(d), 26 
U.S.C.A, Int.Rev.Acts, p. 708.—Helvering 
v. William Placcus Oak Leather Co., 
61 S.Ct. 878, 313 U.S. 247, 85 L.Ed. 
—, reversing William Flaccus Oak 
Leather Co. v. Commissioner of Inter- 
nal Revenue, 114 F.2d 783, certiorari 
granted Helvering v. William Flaccus 
@ak Leather’ Co:, 61 S.Ct... 620,312 
U.S. 671, 85 L.Ed. —. | 

U.S.Tex. The statutory definition of 
“person” in the Revenue Act as an in- 
dividual, a trust or estate, a partner- 
ship, or a corporation, means no more 
than that the word ‘‘person”’ in any sec- 
tion of Revenue Act to which the defini- 
tion is generally applicable may be tak- 
en as meaning trust rather than in- 
dividual as the context may require. 
Revenue Act 1932, § 1111, 26 U.S.C.A. 
Int.Rev.Acts, page 656.—Helvering v. 
Hutchings, 61 S.Ct. 653, affirming 
Hutchings v. Commissioner of Internal 
Revenue, 111 F.2d 229, certiorari grant- 
ed Helvering v. Hutchings, 61 S.Ct. 73. 

C.C.A.3. Every judicial definition of 
“tax” or “taxation” includes some ref- 
erence to an enforced contribution of 
money assessed by authority of sov- 
ereign state, and imports a particular 
relationship between individuals and 
the government._New Consumers 
Bread Co. v. Commissioner of In- 
ternal Revenue, 115 F.2d 162. 

C.C.A.4.. The court should not depart 
from the plain meaning of a taxing 
statute in an effort to bring about a 
uniformity which it is claimed Con- 
gress intended but failed to express.— 
Reynolds v. Commissioner of Internal 
Revenue, 114 F.2d 804. 

C.C.A.N.M. ‘Property’ within tax 
laws should not be given a narrow or 
technical meaning. 26 U.S.C.A. Int.Rey. 
Code, §§ 3670-3672.—Citizens State 
Bank of Barstow, Tex., v. Vidal, 114 
F.2d 380. 

C.C.A.Ohio. A taxing statute must be 
taken as it stands, and where the lan- 
guage is plain and unambiguous, there 
is no ground for addition or subtrac- 
tion.—Western & Southern Life Ins. Co. 
v. Huwe, 116 F.2d 1008. 


C.C.A.W.Va. In statute providing 
that if “invested capital of a taxpayer 
is decreased’ by commissioner because 
of failure to make adequate deductions 
in previous years, resulting in overpay- 
ment of income or profits taxes, amount 
of overpayment shall be credited or re- 
funded without filing claim therefor, 
quoted words cover all cases in which 
an amount is disallowed as_ invested 
capital because taxpayer failed to take 
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w v. Scofield, 116 
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adequate deductions in prior years, 
even though through some other ad- 
justment, net result is an increase rath- 
er than a decrease in invested capital. 
Revenue Act, 1926, § 284(c), 26 U.S.C.A. 
Int.Rev.Acts, page 220.—United Poca- 
hontas Coal Co. v. U.'S., 117 F.2d:175, 
reversing 33 F.Supp. 660. 

D.C.Mass. The word ‘‘trust”, in pro- 
vision of Social Security Act defining 
the term “person’’ to mean a trust, was 
used as embracing the usual three ele- 
ments of ordinary trust, consisting of 
trustees, beneficiaries and trust proper- 
ty. Social Security, Act, § 1101, 42 U. 
S.C.A. § 1301.—Griswold v. U. S., 36 F. 
Supp. 714. 

D.C.Ohio. The term “capital stock” 
has no fixed significance in tax stat- 
utes, but must be construed in a par- 
ticular statute by reference to the con- 
text, nature and purpose of statute, 
and other rules of construction.—Lib- 
erty Paper Board Co. v. U. S., 37 F. 
Supp. 751. 

§ 27 


U.S. Acquiescence by Bureau of In. 
ternal Revenue in some rulings of the 
Board of Tax Appeals after defeat 
does not amount to settled administra- 
tive practice under a statute.—Higgins 
v. Commissioner of Internal Revenue, 
61 S.Ct. 475, affirming 111 F.2d 795, 
certiorari granted 61 S.Ct. 34, rehear- 
ing denied 61 S.Ct. 728. 

Unless administrative practice is 
long-continned and substantially uni- 
form in the Bureau of Internal Rev- 
enue, and without challenge by the 
government in the Board of Tax An- 
peals and courts, it should not be as- 
sumed, from ruling involving statute 
permitting deduction of all ordinary 
and necessary expenses paid or in- 
eurred in carrying on trade or busi- 
ness in computing taxable net income, 
that congressional re-enactment of the 
language which the rulings construed 
was an adoption of their interpreta- 
tion. Revenue Act 1932, § 23(a), 26 
U.S.C.A. Int.Rev.Code, § 23(a).—Hig- 
gins v. Commissioner of Internal Rev- 
enue, 61 §.Ct. 475, affirming 111 F.2d 
795, certiorari granted 61 S.Ct. 34, re- 
hearing denied 61 S.Ct. 728. 


U.S. That Treasury Regulation pro- 
viding that titles to property acquired 
by bequest, devise, or inheritance re- 
late back to decedent’s death, even 
though interest acquired was con- 
tingent at time of death, was not prom- 
ulgated until after taxpayer had sold 
securities received under a testamenta- 
ry trust was immaterial in determining 
whether basis for determining gain or 
loss was fair market value of securities 
at time of acquisition within Revenue 
Act of 1934, as against contention that 
words “at time of acquisition’? when in- 
cluded in act had acquired by construc- 
tion a definite meaning excluding con- 
tingent remainders, such as taxpayer’s 
interest, and that Congress must be 
presumed to have used those words 
in that sense. Revenue Act 1934, § 113 
(a) (5), 26 U.S.C.A. Int.Rev.Acts, page 
697.—Helvering v. Reynolds, 61 S.Ct. 
971, 813 U.S. 428, 85 L.Ed. —, 134 
A.L.R. 1155, reversing Reynolds v. 
Commissioner of Internal Revenue, 114 
F.2d 804, certiorari granted Helvering 
v. Reynolds, 61 S.Ct. 711, 312 U.S. 672, 
85 L.Ed. —. 


C.C.A.1. The phrase “adequate and 
full consideration in money or mon- 
ey’s worth”, as used in Revenue Act 
providing that a transfer shall be 
deemed a gift unless the transferor 
receives full and adequate considera- 
tion in money or money’s worth, was 
intended to have a construction simi- 
lar to that given to the same phrase in 
the estate tax statute. Revenue Act 
1932, § 5038, 26 U.S.C.A. Int.Rev.Acts, 
page 585; Revenue Act 1926, § 303(d), 
as amended by Revenue Act 1932, § 
804, 26 U.S.C.A. Int.Rev.Acts, page 642. 
—Commissioner of Internal Revenue vy. 
Bristol, 121 F.2d 129. 

The gift tax statute is supplementary 
to the estate tax statute, and the two 
are in “pari materia’ and must be 
construed together. Revenue Act of 
1932, § 503, 26 U.S.C.A. Int.Rev.Acts, 
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page 585; Revenue Act 1926, § 303(d), 

as amended by Revenue Act 1932, § 

804, 26 U.S.C.A. Int.Rev.Acts, page 642. 

—Commissioner of Internal Revenue v. 
Bristol, 121 F.2d 129. for ea 
C.C.A.3. Recurrent action by Con-  ~ 
gress in its re-enactment of same stat- 
ute which laid tax upon corporations i 
which prevented in the manner de- — 7% 
nounced by the statute the imposition — 

of surtax upon “its shareholders” 
without material change, implied con- 
gressional approval of administrative 
interpretation of the statute, as re- 
flected in Treasury regulations which 
limited the quoted term in the stat- 
ute to the actual shareholders ore fe 
WAG ‘ 


corporate taxpayer. Revenue ; 
1928, § 104(a), 26 U.S.C.A. Int.Rey.  — 
Acts, p. 875.—Mead Corporation vy. 
Commissioner of Internal Revenue, 116 — 
F.2d 187, fey | 


Where a statute is susceptible of the 
meaning placed upon it by a Treasury 
ruling, and Congress thereafter re-en- — 
acts the provision without substantial 
change, such action is to some extent 
confirmatory that the ruling carries 
out the congressional purpose.—Mead 
Corporation v. Commissioner of In- — 
ternal Revenue, 116 F.2d 187. EA 

C.C.A.3. The general Revenue Ac 
provision that only 30 per cent. of 
gain recognized on sale or exchange of 
capital asset held for more than 10 
years shall be taken into account in 
computing net income must give way 
to special section providing for recog- 
nizing 100 per cent. of gain in liquida- 
tion of corporation. Revenue Act 1936, 
§§ 115(c), 117(a), 26 U.S.C.A. Int. Rev 
Acts, pages 868, 873, 874.—Amelia H 
Cohen Trust v. Commissioner of Inter- 
nal Revenue, 121 F.2d 689. speek outs 

C.C.A.N.J. On question whether the 
Commissioner’s original determination — 
of corporation’s excess profits tax lia- 
bility on basis of special assessments 
under relief provisions of 1917 and 
1918 revenue acts was subject to re- 
opening, provision in 1921 act. for a- 
closing agreement definitely conclud- — 
ing any determination of refund or as- 
sessment of deficiency was material, | 
where special assessment was applied 
for in 1922 and redetermination was 
made and refund paid in 19238, and 
that provision applies in any case 


where, after determination and assess-— ‘came 
ment, taxpayer has paid any tax or © 
accepted any refund based on such de- de 


é 
Ta 


termination and assessment. Revenue 
Act 1917, § 210, 40 Stat. 307; Revenue 
Act 1918, §§ 327, 328, 40 Stat. 1093; 
Revenue Act 1921, § 1312, 42 Stat. 313. 
—New Jersey Worsted Mills v. Gnich- 
tel, 116 F.2d 388, affirming 31 F.Supp. — 
_ 908, certiorari denied 61 S.Ct. 828. 


D.C.Mass. Where Commissioner ruled — 
that trustees of Massachusetts invest- 
ment trust. were “employees” within ui 
the Social Security Act and an amend- 
ment to the act was proposed which 
would have provided that trustee 
would not be an employee of the trust, 
but the amendment was not adopted, 
the principle that the re-enactment in 
later acts of provisions theretofore con- 
strued by Treasury Department is per- ; 
suasive evidence of legislative approval ari 
of the Treasury regulation was inap- ; 
plicable. G.L.(Ter.Ed.) Mass. c. 182, 

§ 6. Social Security Act §§ 1 et seq., 
and 901 et seq., 42 U.S.C.A. §§ 301 et 
S8eq., and 1101 et seq.—Griswold vy. U. 
S., 36 F.Supp. 714. * ' 

D.C.N.J. The capital stock tax and ' 
excess profits tax must be construed 
together, National Industrial Recovery 
Act, §§ 215, 216, 48 Stat. 207, 208; 
Revenue Act 1934, §§ 701, 702, 26 U.S. 

C.A. Int.Rev.Acts, pages 787, 789; Rev- 
enue Act 1935, §§ 105. 106, 26 U.S.C.A, 
Int.Rev.Acts, pages 796, 800.—U. S. 
eee Products Co. v. U. S., 36 F.Supp. 

D.C.N.Y. The federal gift tax and 
estate tax statutes are not mutually 
exclusive, but are considered in “pari 
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materia”’.—Smith yv. Shaughnessy, 40 
F.Supp. 19. 
D.C.Ohio. Where Revenue Act of 


1926 imposing an amusement tax on 
amount paid for admission to any pub- 


§ 27 


| 
lie performance for profit at any roof 
garden, cabaret or other similar enter- 
tainment, to which charge for admission 
is wholly or in part included in price 
paid for refreshment, service or mer- 
chandise, and a Treasury Regulation 
« made pursuant thereto in 1926 re- 
4% mained the same, the Treasury Regula- 
tion, in so far as it was authorized by 
terms of the act, would be deemed to 
have been given legislative approval, 
and to that extent it would be consid- 
ered as part of the law. Revenue Act 

1926, §§ 500(a) (5), 1101, 26 U.S.C.A. 
Int.Rev.Acts, pages 269, 272, 315.— 
Be nlen Hotel Co. y. Busey, 36 F.Supp. 
392. 

_App.D.C. The failure of Congress to 
change the terms of an exemption al- 
lowed to the head of a family by all 
federal income tax laws since 1918 as 
evidence of congressional approval of 
identical Treasury Regulations promul- 
gated under each statute and describ- 
ing the “head of a family,’ and gives 
the regulation the force of law; the 
_statutory language referring to head of 
a family not being so unambiguous as 
to make the regulation unnecessary or 
erroneous. Revenue Act 1936, § 25(b) 
(1), 26 U.S.C.A. {nt.Rev.Acts, page 835. 
—Wade v. Helvering, 117 F.2d 21. 


ee te 
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 €.C.A.3. A taxing statute is not 
to be extended by implication nor en- 
larged by construction so as to em- 
brace matters not specifically pointed 
out therein._Mead Corporation v. Com- 
missioner of Internal Revenue, 116 F. 

2d 187. 

C.C.A.6. Where construction urged 
by Commissioner of Internal Revenue 
to be placed upon Revenue Act was of 
- doubtful validity taxpayer was entitled 
to that construction most favorable to 
him. Revenue Act of 1932, §§ 21 and 
23(e) (2), (n), 47 (ce, d), 101(a, b), (ec) 
(8), 26 U.S.C.A, Int.Rev.Code, § 21(a), 
and 26. U.S.C.A. Int.Rev.Acts, pages 
490, 491, 499, 504, 505.—Partee v. Com- 
missioner of Internal Revenue, 114 F. 
2a - 716 
 €.C.A.7. A taxing act is to be con- 
strued most strongly against the gov- 
ernment.—Dunbar v. Commissioner of 
Internal Revenue, 119 F.2d 367. i 

C.C.A.9. The revenue act provision 
imposing a 25 per cent. additional as- 
sessment for failure to file a proper tax 
return as required by the statute im- 
‘poses a “penalty” and therefore should 
be strictly construed against the gov- 
ernment. Revenue Act 1932, § 291, 26 
U.S.C.A. Int.Rev.Acts, page 566.—Uhl 
Estate Co. v. Commissioner of Internal 
Revenue, 116 F.2d 403. 

C.C.A.111. 
struction of taxing statute, such doubt 
should be resolved in favor of tax- 
payer, but that is no reason for cre- 
ating doubt where none exists.—Ex- 


pivor Country Club v. U. S., 119 F.2d 
961. 
C.C.A.Mo. The Internal Revenue Act 


imposing documentary stamp tax is a 
revenue measure and is not to be re- 
stricted by technical \refinements and 
construction. Revenue Act 1926, § 800, 
' 26 U.S.C.A. Int.Rev.Acts, page 284,— 
z- Central States Life Ins. Co. v. Sheehan, 
f, 117 F.2d 46, affirming 32 F.Supp. 706. 
_ ©.C.A.Ohio. Revenue laws are not 
“penal laws” in the sense that requires 
7 them to be construed with great strict- 

ness in favor of taxpayers, but are 
‘ rather to be regarded as ‘‘remedial” in 


e character and intended to _ prevent 
‘fraud, suppress public wrong and pro- 
Ss mote lawful conduct, and they should 


{ be so construed as to carry out the in- 
. tention of the Congress in passing them 
and to most effectually accomplish 
their purpose.—U. S. v. Glidden Co., 119 

‘4 F.2d 235. 

C.C.A.Tex. Situations giving rise to 
tax losses or gains are not to be dealt 
with by strained constructions to ac- 
crue or increase a tax, but are to be 
given a common sense and natural con- 
struction in accordance with realities 
of facts making them up. Revenue 
Mer eus34, §$° 23) 1175) 26 MS:C:A, Int. 
Rey.Acts, pages 671, 707.—Commis- 
sioner of Internal Revenue y. National 


If doubt exists as to con-. 
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Bank of Commerce of San Antonio, 


Tex., 112 F.2d 946. gee SN 

D.C.Del. In case of doubt, taxin 
statutes are to be construed mos 
strictly against the government and 
in favor of the taxpayer, still, the lan- 
guage used must be given its usual 
and ordinary meaning, keeping in mind 
the subject matter to which it relates. 
—Colgate-Palmolive-Peet Co. v. U. S., 
387 F.Supp. 794. 

Under the rule that taxing statutes 
in case of doubt must be construed 
most strictly against the government, 
language of statute cannot be strained 
beyond the breaking point in the in- 
terest of taxpayers nor beyond the 
sense in which it was used by Con- 
press oleate hal mau ber ene Cos “V. 

.S., 37 F.Supp. 794. ‘ : 

D.C.N.C. A tax exemption statute is 
strictly construed.—Durham Merchant’s 
Ass’n y. U. S., 34 F.Supp. 71. 

D.C.Pa. Taxing statutes are to be 
strictly -construed and their provisions 
will not be extended by implication 
beyond the clear import of the lan- 
guage used.—Pennsylvania Co. for In- 
surances on Lives and Granting An- 
nuities vy. U. S., 39 F.Supp. 1019. 

Ct.Cl. Taxing statutes are construed 
in favor of taxpayer.—Moore v. U. S., 
37 F.Supp. 136. 

Ct.Cl. ny ambiguity or doubt in 
taxing statutes must be resolved in fa- 
vor of taxpayer.—Coleman y. U. S., 
F.Supp. 273. 


§ 32 

C.C.A.Md. The section of Treasury 
Regulations providing that “doing 
business”, within Revenue Act provi- 
sions imposing a capital stock tax on 
corporations carrying on or doing 
business during the taxable year, in- 
eludes any activities of a corporation 
whether it engages in orderly liquida- 
tion of property by negotiating sales 
as opportunity and judgment dictate 
and distributing proceeds as liquida- 
tion is effected, not being in accord 
with proper interpretation of Revenue 
Act provisions, court was/not bound 
to accept the regulation as an admin- 
istrative construction of the act. Rev- 
enue Act 1935, § 105(a), 26 U.S.C.A. 
Int.Rev.Acts, page 796; Revenue Act 
1936, § 401(a), 26 U.S.C.A, Int.Rev. 
Acts, page 943; Revenue Act 1938, § 
601(a), 26 U.S.C.A. Int.Rev.Acts, page 
1139; 26 U.S.C.A, Int.Rev.Code, § 1200 
(a)—Magruder v. Washington, Balti- 
more & Annapolis Realty Corporation, 
120 F.2d 441, affirming Washington, 
Baltimore & Annapolis Realty Corpora- 
tion v. Magruder, 35 F.Supp. 340 

The words “carrying on or doing 
business” in Revenue Act provisions 
imposing a capital stock tax on corpo- 
rations carrying on or doing business 
during the taxable year are not am- 
biguous in sense that permits applica- 
tion, blindly, of rule that practical in- 
terpretation of an ambiguous or doubt- 
ful statute that has been acted upon 
by officials charged with its adminis- 
tration will generally not be disturbed, 
Revenue Act 1935, § 105(a), 26 U.S.C.A. 
Int.Rev.Acts, page 796; Revenue Act 
1936, § 40i(a), 26 U.S.C.A. Int.Rey. 
Acts, page 943; Revenue Act 1938, § 
601(a), 26 U.S.C.A. Int.Rev.Acts, page 
1139; 26 U.S.C.A. Int.Rev.Code, § 1200 
(a).—Magruder v, Washington, Balti- 
more & Annapolis Realty Corporation, 
120 F.2d 441, affirming Washington, 
Baltimore & Annapolis Realty Corpora- 
tion v. Magruder, 35 F.Supp. 340. 

D.C.Md. A ruling in another case is 
not binding in the sense that it com- 
mits the internal revenue department to 
the interpretation of the law thereto- 
fore adopted in a different case.—Balti- 
ore & OR Col ve U. (SS 333n-Supp, 
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U.S.N.Y. The ‘lreasury Regulation 
which provided that the irrevocable as- 
Signment of a life policy constitutes a 
gift for gift tax purposes in the amount 
of the net cash surrender value, if any, 
plus the prepaid insurance adjusted to 
the date of the gift, applied only to 
policies upon which current premiums 
were still being paid at the date of the 
gift, and not to single premium policies, 
Revenue Act 1932, § 506, 26 U.S.C.A.Int. 


et s won en ‘ i (yo 
Rey.Code, § 1005—Guggenheim 
quin, 61 S.Ct. 
371, reversing 28 F.Supp. certio- 
rari granted 61 S.Ct. 10. y iy 

C.C.A.1.. Where administrative prac- 
tice supporting taxpayer’s interpreta- 
tion of statute was applied for 13 
years, internal revenue commissioner 
would not be permitted to apply retro- 
actively against the taxpayer any new 
regulations made after tax years in 
question, particularly after congres- 
sional reenactment under regulations 
establishing such administrative prac- 
tice. Revenue Acts 1932, 1934, § 203 
(a), (2), 26 U.S.C.A. Int.Rey.Acts, 
pages 547, 730.—Commissioner of In- 
ternal. Revenue: v. Monarch Life Ins. 
Co., 114 F.2d 314. 

C.C.A.2. The re-enactment of internal 
revenue statute without changing effect 
of treasury regulation is an_ approval 
of regulation by Congress, and the reg- 
ulation thereafter stands as the law. 
Revenue Act 1926, § 303(a) (3), 26 U. 
8.C.A. Int.Rev.Acts, page 234.—Burdick 
v. Commissioner of Internal Revenue, 
ITT Va 9725 , 

C.C.A.4. A regulation, providing in 
part that, if property acquired by a 
taxpayer is an investment by the fiduci- 
ary under a will, the cost or other basis 
to the fiduciary for determining gain is 
taken in lieu of fair market value at 
time when decedent died, was not ap- 
plicable to property acquired under the 
will of a testator who died in 1918, 
where regulation expressly refers to 
the case of a decedent who has died be- 
fore March 1, 1913. Revenue Act 1934, 
§ 113(a) (5), 26 U.S.C.A. Int.Rev.Code, § 
113(a) (5).—Reynolds v. Commissioner 
of Internal Revenue, 114 F.2d 804. 

C.C.A.6. Proper regulations of ad- 
ministrative department of government, 
authorized by statute, have the force of 
law.—Tennessee Consol. Coal Co. v., 
Commissioner of Internal Revenue, 117 
F.2d 452. 

C.C.A.9. Where after promulgation 
of Treasury Regulation regarding de- 
termination of amount of gain or loss 
in sale of property, the statutory provi- 
sions for taxing sales were repeatedly 
re-enacted, the regulation acquired the 
“effect” of law and had all the ‘‘force” 
of law. Revenue Act. 1928, §§ 111, 113, 
26 U.S.C.A. Int.Rev.Acts, pages 376, 
380.—Commissioner of Internal Revenue 
¥, eeeyne Land & Water Co., 118 F.2d 

Where after interpretation of taxing 
statute by Treasury Regulation the tax- 
ine statute is repeatedly re-enacted, 
the law applicable is as if the taxing 
statute had been amended to include the 
regulation, since what has the “effect” 
and ‘‘force’”’ of law is the law. Revenue 
Act 1928, §§ 111, 113, 26 U.S.C.A. Int. 
Rey.Acts, pages 376, 380.—Commission- 
er of Internal Revenue y. Laguna Land 
& Water Co., 118 F.2d 112. 


Where after promulgation of Treas- 
ury Regulation that where a tract of 
land is purchased with view to dividing 
it into lots to be sold, the cost basis 
shull be equitably apportioned to the 
several lots to the end that any gain de- 
rived from the sale of any such lots 
which constitutes taxable income may 
be returned as income for the year in 
which the sale is made, Congress re- 
enacted capital gain income tax provi- 
sions, for tax purposes, the law made 
each lot sold as if separately purchased 
by a subdivider. Revenue Act 1928, §§ 
111, 113, 26 U.S.C.A. Int.Rev.Acts, 

ages 376, 380.—Commissioner of In- 
ernal Revenue vy. Laguna Land & Wa- 
ter Co., 118 F.2d 112. 

Under capital gain income tax stat- 
ute and Treasury Regulations proyid- 
ing that where tract of land is pur- 
chased with view to dividing it into 
lots, the cost basis shall be equitably 
apportioned to the several lots to the 
end that any gain derived from the 
sale of any such lots which constitutes 
taxable income may be returned as in- 
come for the year in which the sale is 
made, although the capital investment 
in a subdivision scheme yields a net 
loss to the taxpayer, the government 
receives its tax from the profitable sale, 
in any year, of the more desirable lots. 
Revenue Act 1928, §§ 111, 113, 26 U.S. 
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_ Under capital gain income tax stat- 
ute and Treasury Regulations provid- 
ing that where tract of land is pur- 
chased with view to dividing it into 
lots, the cost basis shall be equitably 
apportioned to the several lots to the 
end that any gain derived from the 


sale hich constitutes taxable income 
may be returned as income for the 
year in which the sale is made, the 


taxpayer is required to treat each par- 


cel sold as a separate capital transac- 
tion having a separate basic cost and 
yielding a separate profit in the year of 
its sale. Revenue Act 1928, §§ 111, 113, 
26 U.S.C.A. Int.Rev.Acts, pages 376, 
380.—Commissioner of Internal Revenue 
vy. Laguna Land & Water Co., 118 F. 


2d 112 


C.C.A.Cal. The Treasury Regulation 
defining a “manufacturer” or “produc- 
er’ as including persons producing tax- 
able articles by combining or assem- 
bling two or more articles was ap- 
proved and given force of law by subse- 
quent re-enactments without material 
change of statute taxing manufacturers 
and producers of automobile acces- 
sories. Revenue Act 1932, § 606(c), 26 
U.S.C.A. Int.Rev.Acts, page 610.—U. S. 
v. Armature Exchange, 116 F.2d 969, 
reversing Armature Hxchange v. U. S., 
28 F.Supp. 10. 

C.C.A.I11l. Where the commissioner, 
with the approval of the Secretary of 
the Treasury, promulgates an admin- 
istrative regulation which the commis- 
sioner is authorized by the Revenue 
Act to promulgate, such regulation, 
by force of congressional act, has the 
effect of law.—U. v. Ryerson, 114 
F.2d 150, reversing Ryerson v. U. S., 
28 H.Supp. 265. ap 

C©.C.A.Md. Treasury regulations re- 
specting depreciation of intangible 
property for income tax purposes must 
be regarded as having tacit approval of 
Congress where income tax statutes 
have frequently been reenacted_ since 
publication of the Oe late ee aS 
Bros. v. U. S., 118 F.2d 95, affirming 33 
F.Supp. 312. i 

C.C.A.Mich. Treasury Regulations 
promulgated under the revenue stat- 
utes, in so far as they are not incon- 
sistent with the statutes, have the 
force of law.—Detroit & Windsor Ferry 
Co. v. Woodworth, 115 F.2d 795, certio- 
rari denied 61 S.Ct. 712. ! 

©.C.A.Tex. The treasury regulation 
that what constitutes land, tenements or 
other realty under statute imposing 
stamp tax with respect to instruments 
conveying interest in land, tenements or 
other realty is determinable by laws 
of the state in which property is.situat- 
ed, does not operate to impair or invali- 
date the statute, even if treated as a 
part thereof, when reasonably construed 
to mean merely that where there may 
be a reasonable difference of opinion as 
to legal effect of an instrument the law 
of state where property is situated will 
be looked to as controlling. Revenue 
Act 1926, tit. 8, § 800, Schedule A, subd. 
8, as added by Revenue Act 1932, § 725, 
26 U.S.C.A. Int.Rev.Acts, page 297.— 
Morrow v. Scofield, 116 F.2d 17. 

D.C.Mass. Only Congress, not Treas- 
ury Department, can change meaning 
of Legislative provisions.—Griswold v. 
U. S., 36 F.Supp. 714. 
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C.C.A.1. Under a trust which tax- 
payer, who was a trustee thereunder, 
ereated in 1923, taxpayer’s husband 
had a “substantial adverse interest 
in the trust as of 1931 within the rev- 
enue act provision concerning gift tax- 
es, where, if husband outlived taxpay- 
er, corpus of trust would pass at hus- 
band’s death as husband, by_ his will 
directed, and if husband outlived tax- 
payer husband would succeed as trus- 
tee and as trustee would have discre- 
tion to pay himself the whole or part 
of principal if he deemed it advisable 
for his maintenance and hence gift to 
husband under such trust was com- 
plete in 1931, and trust was not lia- 
ble for gift and estate taxes, notwith- 
standing that power of revocation was 


or 
ve 
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reserved to taxpayer in conjunction 


with husband and that taxpayer relin- 
quished such power in 1935. Revenue 
Act 1932, § 166, and § 501 as amended 
by Revenue Act 1934, § 511, 26 U.S.C.A. 
Int.Rey.Acts, pp. 548, 580, 769; Rev- 
enue Act 1934, § 166, 26 U.S.C.A. Int. 
Rev.Code, § 166.—Commissioner of In- 
ternal Revenue v. Prouty, 115 F.2d 331. 

©.C.A.1. Where grantor retained 
power to apportion trust income and 
corpus among her children or disin- 
herit them in favor of the trust, the 
relinquishment of the power would not 
constitute a ‘‘modification’’ of the trust 
within provision of trust instrument 
requiring assent of certain of the ben- 
eficiaries to effect a modification, as re- 
gards contention that statute under 
which the reserved power rendered 
trust corpus subject to estate tax could 
not be constitutionally applied to the 
trust which was created prior to its 
enactment because the power reserved 
could not have been released after 
enactment of the statute. Revenue Act 
1926, § 302(d, h), 26 U.S.C.A. Int.Rev. 
Acts, pages 228, 231.—Chickering v. 
Commissioner of Internal Revenue, 118 
F.2d 254. 

C.C.A.1. The statute requiring in- 
clusion in gross estate, for taxation, of 
property previously transferred by de- 
cedent enjoyment of which remained at 
decedent’s death subject to change by 
exercise of power by decedent, was ap- 
plicable to trust which was created 
prior to enactment of the statute, and 
under which grantor retained power of 
apportioning trust income and corpus 
among her children or disinheriting 
them wholly or in part in favor of the 
trust. Revenue Act 1926, § 302(d, h), 
26 U.S.C.A. Int.Rev.Acts, pages 228, 
231.—Chickering v. Commissioner of In- 
ternal Revenue, 118 F.2d 254. 

Whenever grantor of a trust has re- 
tained the unfettered power to make 
so fundamental an alteration as a 
change in beneficiaries, the trust cor- 
pus is includable, upon the death of the 
grantor, in his gross estate for pur- 
pose of determining estate tax, even 
though the trust was created before 
enactment of statute requiring inclu- 
sion in gross estate for taxation of 
property previously transferred by de- 
cedent, enjoyment of which remained 
at decedent’s death subject to change 
by exercise of power by decedent. Rey- 
enue Act 1926, § 302(d, h), 26 U.S.C.A. 
Int.Rev. Acts, pages 228, 231.—Chicker- 
ing v. Commissioner of Internal Reve- 
nue, 118 F.2d 254. 


C.C.A.3. Before the amendment of 
section of Revenue Act relating to es- 
tate tax, the corpus of a trust was not 
included in grantor’s estate because 
grantor had reserved a life estate to 
himself, and such amendment is not 
retroactive. Revenue Act 1926, § 302 
(c), as amended by Revenue Act 1932, 
§ 803(a), 26 U.S.C.A. Int.Rev.Acts, page 
288.—Commissioner of Internal Reve- 
nue vy. Kellogg, 119 F.2d 54. 


C.C.A.9. The section of the National 
Industrial Recovery Act repealing as 
of January 1, 1933, the provision of 
the Revenue Act of 1932 authorizing 
net loss sustained for any taxable year 
to be deducted in computing net in- 
come for succeeding taxable year re- 
pealed that provision outright, as 
against contention that repealing sec- 
tion properly construed was not in- 
tended to apply to a deduction carried 
over from 1932 in a return for calen- 
dar year 1933 but was intended to 
effect only carry-overs in years subse- 
quent to year of enactment. Revenue 
Act 1932, § 117, 26 U.S.C.A. Int.Rev. 
Acts, page 524; National Industrial 
Recovery Act, § 218(a), 48 Stat. 209. 
—Miller v. Commissioner of Internal 
Revenue, 115 F.2d 479. 

C.C.A.Ga. Provision of Revenue Act 
of 1934 denying deduction of a loss 
for income tax purposes in respect of 
sale to ancestor had no effect upon a 
sale made in 19383. Revenue Act 1934, 


§ 24(a) (6), 26 U.S.C.A. Int.Rev.Acts 
p. 676.—U. S. v. Spalding, 115 F.2d 
4, 

C.C.A.Mich. Delaware corporation, 


organized in 1919, for purpose of tak- 
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ing over assets and liabilities of Mich- 
igan corporation which was not dis- 
solved, did not become liable as trans- 
feree to pay income tax assessed 
against Michigan corporation, where 
statute establishing transferee’s liabil- 
ity was not enacted until 1926. Comp. 
Laws Mich.1915, §§ 13563, 13564; Rev- 
enue Act of 1926 § 280, 26 U.S.C.A. Int. 
Rey.Acts, page 212.—Keith y. Wood- 
worth, 115 F.2d 897. 

C.C.A.N.Y. The Revenue Act of 1926 
under which proceeds of insurance pol- 


icy on life of insured who died in 1932 — 


were held includable in  insured’s 
gross estate for estate tax purposes 
could not be objected to as “retroac- 
tive,’ where Revenue Act of 1918, in 
force at time policy was taken out in 
1920, contained same provisions as 
1926 act. Revenue Act 1918, § 402(f), 
40 Stat. 1098; Revenue Act 1926, § 302 
(gz), 26 U.S.C.A, Int.Rev.Acts, page 


231.—Chase Nat. Bank of City of New — 


York v. U. S., 116 F.2d 625, reversing 
28 F.Supp. 947. 

C.C.A.W.Va. Where 
before enactment of 1926 internal rey- 
enue act providing for imposition of 


taxes upon estate of decedents dying © 


thereafter, the 1924 act providing four- 
year limitation period of assessment, 
and not 1926 act providing three-year 
limitation period, was applicable. Rev- 
enue. Act 1924, § 810(a), 26 U.S.C.A 
Int.Rev.Acts, page 74; Revenue Act 
1926, § 310(a), 26 U.S.C.A. Int.Rey.Acts, 


page 248.—First Huntington Nat. Bank 
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deceased died — 


v. U. S. 117 F.2d 376, affirming U.S. 


v. First Huntington Nat. Bank, 34 F. 
Supp. 578. 
D.C.Mass. 


en away, 
an interest, taxable as part of donor’s 
estate, is not ‘retroactive,’ and hence 
would not apply to gifts which were 
made before the 


8.C.A.Int.Rev.Acts, 
ter County Trust Co. v. U. S., 35 F. 
Supp. 970. 

D.C.Mass. The 1936 amendment to 
section of revenue act, in_ effect 


prescribing that, as respects estate tax, 


a transfer complete when made shall 


be deemed complete only at trans- 
feror’s death if transferor reserves 
power to revoke or alter exercisable 


jointly with another had no “retroac- | i 


tive’ effect. Revenue Act 1926, § 302 
(d), as amended by Revenue Act 1936, 


§ 805, 26 U.S.C.A. Int.Rev.Acts, page 
39 B.Supp. 


229.—Terhune v. 
430. 


D.C.N.J. Where trust created in 1922 
provided that income should be paid to 
settlor during his life and upon his 
death to settlor’s descendants in_pro- 
portions appointed by settlor’s will, or 
in absence of such appointment to de- 
scendants in equal shares, except that 
settlor might charge trust fund with 
payment of income for benefit of set- 
tlor’s wife, and. settlor did not die until 
1935, value of corpus was properly in- 


Welch, 


cluded in settlor’s gross estate, under | 


estate tax statute as first amended in 
1924 to include interests subject to 
change through exercise of power by 
decedent, and such application of the 
statute was not unconstitutional as 


“retroactive.” Revenue Act 1921, § 402 
(c), 42 Stat. 278; Revenue Act 1924, § 
302(d), 26 U.S.C.A.Int.Rev.Acts, page 


67; Revenue Act 1926, § 302(c, d), 26 
U.S.C.A.Int.Rev.Acts, pages 227, 228; U. 
S.C.A.Const. Amend. 5.—Millard v. Ma- 
loney, 36 F.Supp. 41. 


D.C.N.J. The National Industrial Re- 
covery Act enacted on June 16, 1933, 
whicu undertook to levy capital stock 
tax upon every corporation for the year 
ending June 30, 1933, with respect to 
doing business for any part of such 
year, but provided that corporations 
not doing business between June 16 
and June 30 were exempt, is not ‘re- 
troactive’. National Industrial Recov- 
ery Act, §§ 215, 216, 48 Stat. 207, 208. 
—U. S. Steel Products Co. v. U. S., 36 
F.Supp. 368. 

D.C.N.Y. Where trust was created 
prior to amendments of section of Hs- 
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The amendment of the — 
revenue act, which makes property giv- 
but in which donor retains — 


law was changed. — 
Revenue Act 1926, § 302(c), as'amend- 
ed by Revenue Act 1932, § 803(a), 26 U. 
age 228—Worces- 
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June 16, 1933. 
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tate Tax Act, relating to transfers by 
a decedent, section as unamended was 
applicable in determining whether cre- 
ation of trust created a transfer in- 
tended to take effect in possession or 
enjoyment after death, since amend- 
ments were only prospective in their 
operation. Revenue Act 1926, § 302 
(ec), 26 U.S.C.A. Int.Rev.Acts, page 227. 
—Chase Nat. Bank of City of New 
York vy. Higgins, 38 F.Supp. 858. 

D.C.W.Va. Where deceased died be- 
fore enactment of 1926 internal revenue 
act providing for imposition of taxes 
upon estate of decedents dying there- 
after, the 1924 act providing four-year 
limitation period of assessment, and not 
1926 act providing three-year limita- 
tion period, was applicable. Revenue 
Act 1924, § 310(a), 26 U.S.C.A.. Int. 
Rev.Acts, page 74; Revenue Act 1926, 
§ 310(a), 26 U.S.C.A. Int.Rev.Acts, page 
248—U. S. v. First. Huntington Nat. 
Bank, 34 F.Supp. 578. 

D.C.Wis. Whether corporation was 
exempt from payment of social security 
taxes for 1936 and 1937 as a corpo- 
ration engaged in agricultural labor 
was to be determined under provisions 
of the statute prior to its amendment 
on August 10, 1939. Social Security 
Act 1935, § 209, as amended Aug. 10, 
1939, 42 U.S.C.A. § 409.—Fromm Bros. 
_v. U. S., 35 F.Supp. 145. 
 Ct.Cl. The capital stock tax is not 
retroactive and void as applied to a 


' corporation which carried on business 


during part of year when tax was first 
imposed, as against contention that im- 
position of tax for periods before en- 
actment of statutes was unreasonable, 
discriminatory, and violative of the 


_ Fifth Amendment, since the tax is im- 


'posed not for doing business during 
the whole of the taxable year, but for 
doing business in any part of such 
year, and corporation was subject to 


- tax for doing business after enactment 


of statutes and not before. National 
Industrial Recovery Act § 215, 48 Stat. 


207; Revenue Act 1934, § 701, 26 
-U.S.C.A. Int.Rev.Acts, page 787; U.S. 
.A.Const. Amend. 5.—Servel, Inc., v. 


Ct.Cl. Where corporate taxpayer, on 


pt July 19, 1932, declared a dividend to be 


paid during fiscal year ending June 30, 


1933, and on June 380, 1933, taxpayer 


paid’ $20,000 in dividends pursuant to 


declaration, dividends were exempt 
from excise tax under National Indus- 
trial Recovery Act in view of statutory 
provision that tax imposed by act shall 
not apply to dividends declared before 
date of enactment of act, which was 
National Industrial Re- 
covery Act, §§ 213, 213(a), 48 Stat. 
206.—J. Allen Smith & Co. v. U. S., 36 
F.Supp. 1016. 

N.Y.Sur. The statute relating to ap- 
portionment of federal and state estate 
taxes is constitutional, and the Sur- 
rogate’s Court can apportion thereun- 
der estate taxes against trust funds 
and the proceeds of insurance contracts 
executed and entered into before en- 
actment of statute. Decedent Estate 
‘Law, § 124.—In re Mayer’s Estate, 22 
N.Y.S8.2d 468, 174 Misc, 917. 


, § 41 

C.C.A.Mich. The provisions of the 
National Industrial Recovery Act and 
of Revenue Act imposing capital stock 
tax and permitting taxpayer to de- 
elare yalue of capital stock as basis 
for tax, and also imposing excess 
profits tax depending upon such de- 
elared value, are not invalid as denying 
“due process of law” or as imposing a 
direct tax. National Industrial Recov- 
ery Act, §§ 215, 216, 48 Stat. 207, 208; 
Revenue Act 1934; §§ 701, 702, 26 U.S. 
C.A. Int.Rey.Acts, .pages 787, 789; U. 
Biora-Conmstrarth 250§ 25 els 357 $49, eh 
4; Amend. 5.—Prime Securities Corpo- 
ration v. U. S., 119 F.2d 939. 

D.O.N.J. A capital stock tax is an 
“excise tax’? which is not required to 
be apportioned according to population 
but need only be uniform and levied for 
public welfare. National Industrial Re- 
covery Act, §§ 215, 216, 48 Stat. 207 
208; “Revenue Act 1934, §§ 701, 702, 26 
U.S.C.A. Int.Rey.Acts, pages 787, 789; 
Revenue Act 1935, §§ 105, 106, 26 U.S. 
C.A. Int.Rey.Acts, pages 796, 800; 
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D.C.Ohio. The revenue law imposing 
capital stock taxes on corporations did 
not violate the Fifth Amendment. U. 
§.c.A.Const. Amend. 5.—Lake Terminal 
Rie CO... Ue 4835 Syn 963. 


U.S. The undistributed profits sur- 
tax statute did not violate “due proc- 
ess of law’’ clause as applied to corpo- 
ration having an existing deficit and 
prohibited by statute from distribut- 
ing dividends, since distinction between 
restraint from distribution of dividends 
by written contract and by oral con- 
tract or by state laws was reasonable, 
and surtax was imposed upon undis- 
tributed income for each year separate- 
ly. Revenue Act 1936, §§ 14, 26(c) (1), 
26 U.S.C.A. Int.Rev.Acts, pages 823, 
836; U.S.C.A.Const. Amend. 5.—Helver- 
ing v. Northwest Steel Rolling Mills, 
61 S.Ct. 109, reversing Northwest Steel 
Rolling Mills v. Commissioner of In- 
ternal Revenue, 110 F.2d 286, certio- 
rari granted Helvering v. Northwest 
Steel Rolling Mills, 61 S.Ct. 14. 

The fact that surtax was imposed 
upon annual income only if not dis- 
tributed did not make it anything other 
than a true tax on ‘income’ rather 
than “capital” within meaning of Six- 
teenth Amendment, irrespective of 
whether there might be an impairment 
of the capital stock. Revenue Act 1936, 
§§ 14, 26(c) (1), 26 U.S.C.A. Int.Rev. 


Acts,. pages 823, 836 U.S.C.A.Const. 
Amend. 16.—Helvering v. Northwest 
Steel Rolling Mills, 61 S.Ct. 109, re- 


versing Northwest Steel Rolling Mills 
v. Commissioner of Internal Revenue, 
110 F.2d 286, certiorari granted Hel- 
vering v. Northwest Steel Rolling Mills, 
61 S.Ct. 14. 


C©.C.A.4. Where grantor as_ trustee 
reserved broad powers of control over 
trust properties and the right to revoke 
trusts at the ends of five-year periods, 
beneficiaries were members of his im- 
mediate family, and grantor in 1936 
gave necessary notice to his cotrustee 
for termination of trusts early in 1937, 
trust income for 1934 was taxable to 
grantor under statute making a gran- 
tor taxable where he is vested with the 
power to revoke at any time, and such 
taxation was not violative of the ‘‘due 
process” clause of the Fifth Amend- 
ment. Revenue Act 1934, § 166, 26 U.S. 
C.A. Int.Rey.Acts, page 727; U-.S.C.A. 
Const. Amend. 5.—Helvering v. Dun- 
ning, 118 F.2d 341. 

C.C.A.9. The provision of the Rev- 
enue Act of 1932 permitting the deduc- 
tion of a net loss sustained in any 
taxable year in computing net income 
for succeeding taxable year was a 
matter of legislative grace, and it was 
within the power of Congress to revoke 
that privilege by enacting the section 
of the National Industrial Recovery Act 
repealing that provision, as against con- 
tention that repealing section is in- 
valid because retroactive to January 1 
of the year enacted. Revenue Act 1932, 
§ 117, 26 U.S.C.A. Int.Rev.Acts, page 
524; National Industrial Recovery Act, 
§ 218(a), 48 Stat. 209.—Miller v. Com- 


missioner of Internal Revenue, 115 
F.2d 479. 
C.C.A.N.J. Where the Commissioner 


had made a special assessment of cor- 
poration’s excess profits taxes for 1918 
and 1919 under relief provisions of the 
1917 and 1918 revenue acts, the Com- 
missioner’s redetermination of taxes 
for those years after the payment of a 
refund thereon, but before the running 
of the statute of limitations or the 
execution of a statutory closing agree- 
ment, did not work a deprivation of 
corporation’s property without ‘due 
process of law,’’ since the grant of a 
refund through the instrumentality of 
a special assessment is a dispensation 
of the sovereign’s grace by which the 
taxpayer acquires no ‘vested right” 
except as ultimately concluded by the 
running of the period of limitations or 
the execution of a closing agreement. 
Revenue Act 1917, § 210, 40 Stat. 307; 
Revenue Act 1918, §§ 327, 328, 40 Stat. 


ves 


New Jersey Worsted Mills y. 
- 908, certiorari denied 61 S.Ct. 828.— 


1098; Revenue Act 19: 1312, 

Stat. 313} U.S.C.A.Cons end. 5.- 
Gnichtel, 
116 F.2d 338, affirming 31 F.Supp. 

The Commissioner was under no 
duty to apprise corporation of facts 
upon which he redetermined the spe- , 
cial assessment of corporation’s ex- 
eess profits taxes for 1918 and 1919 
under the relief provisions of the 1917 
and 1918 revenue acts, as against con- 
tention that redetermination without 
disclosing grounds for additional as- - 
sessment constituted a denial of a 
hearing contrary to the requirements 
of procedural ‘‘due process of law.” 
Revenue Act 1917, § 210, 40 Stat. 307; 
Revenue Act 1918, §§ 327, 328, 40 Stat. 
1093; U.S.C.A.Const. Amend. 5.—New 
Jersey Worsted Mills v. Gnichtel, 116 
F.2d 338, affirming 31 F.Supp. 908, cer- 
tiorari denied 61 §.Ct. 828. 

A corporation’s request for a special 
assessment of its excess profits taxes 
for 1918 and 1919 under the relief 
provisions of the 1917 and 1918 rey- 
enue acts was its own voluntary in- 
vocation of the Commissioner’s exer- 
cise of his exclusive discretion and 
at the same time an abandonment by 
corporation of its right to proceed 
under the regular provisions of the 
revenue acts, including ‘its right to 
eourt review of action taken pursuant 
thereto, as against contention that 
Commissioner’s redetermination of 
taxes, without affording corporation an 
opportunity for contesting the same, 
constituted denial of a hearing con- 
trary to the requirements of proce- 
dural ‘“‘due process of law.” Revenue 
Act 1917, § 210, 40 Stat. 307; Rev- 
enue Act 1918, §§ 227, 328, 40 Stat. 
1093; U.S.C.A.Const. Amend. 5.—New 
Jersey Worsted Mills v. Gnichtel, 116 
F.2d 338, affirming 31 F.Supp. 908, cer- 
tiorari denied 61 S.Ct. 828. 

C.C.A.Tex. Where taxpayer receiving 
bonuses in 1926 for executing oil and 
gas leases deducted depletion allow- 
ances from the bonuses in 1926 income 
tax return but the leases were sur- 
rendered in 1936 without development, 
and the commissioner restored to in- 
come the depletion allowances and as- 
sessed additional taxes for the year 
1936, the charging as income in 1936 of 
gain actually received in 1926 involved — 
no constitutional question, since under 
the Sixteenth Amendment that which 
is not income cannot be taxed as such, 
but there is no requirement regarding 
the year in which income must be tax- 
ed. Revenue Act 1926, §§ 200(d), 204 
(c) (2), 26 U.S.C.A. Int.Rev.Acts, pages 
146, 154; U.S.C.A.Const. Amend. 16.— 
Sneed v. Commissioner of Internal 
Revenue, 119 F.2d 767, rehearing de- 
nied 121 F.2d 725. 

D.C.Ala. The statutes imposing a 
capital stock tax and an excess profits 
tax on corporations are not violative 
of “due process”, nor are they arbi- 
trary or confiscatory, nor do_ they 
“take private property for public use 
without just compensation”, notwith- 
standing the provision therein for ar- 
riving at capital stock taxes for first 
year under which taxpayer is allowed 
to declare value of its capital stock for 
first year at whatever figure it fixes. 
Revenue Act 1935, §§ 105, 106, as 
amended by Revenue Act 1936, §§ 401, 
402, 26 U.S.C.A. Int.Rey.Acts, pages 
798, 800; U.S.C.A.Const. Amend. 5.— 
Universal Exploration Co. vy. Davis, 34 
F.Supp. 96 


D.C.Md. The power of government 
to tax income extends to gross income, 
and whether and to what extent deduc- 
tions may be allowed depends on will 
of Congress, and no particular deduc- 
tions will be allowed unless there is 
clear provision therefor.—Safe Deposit 
& Trust Co. of Baltimore v. Magruder, 
84 F.Supp. 199. 

Ct.Cl. Congress had authority to lay 
a capital stock tax and to impose an 
excess profits tax on net income in ex- 
cess of certain credits, and there was 
nothing arbitrary, capricious, or preju- 
dicial in the constitutional sense in the 
action of Congress in choosing to pre- 
scribe as the measure of the capital 


Lal 
eke 


ts tax credit 

ach e of the cap- 
ital stock as declared by it for the 
first taxable year under the statute. 
- National Industrial Recovery Act §§ 
215, 216, 48 Stat. 207, 208; Revenue 
Act 1934, § 701, 26 U.S.C.A. Int.Rev. 
Acts, p. 787.—Servel, Inc. v. U. S., 35 
F.Supp. 466. 
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U.S.I11. The operation of a statute 
taxing income is dependent on the im- 
port and reasonable construction of the 
statute—Harrison v. Schaffner, 61 S. 
Ct. 759, reversing Schaffner v. Harri- 
son, 113 F.2d 449, certiorari granted 
Harrison y. Schaffner, 61 S.Ct, 134. 

C.C.A.2.. Where taxpayer borrowed 
27,700 shares of stock in order to ef- 
fect various short sales in 1932 and 
1938 totaling 34,800 shares, and pur- 
chased stock in like amount in order 
to make deliveries and to repay his 
borrowings, but alleged covering pur- 
chase of the 7,100 shares difference was 
retained under his control, taxpayer’s 
unfulfilled intention to make a covering 
purchase did not result in a ‘‘com- 
pleted transaction” on which gain or 
loss was realized for income tax pur- 
poses, but gain or loss was. only 
realized when the borrowed stock was 
delivered in 1933. Securities Exchange 
Act 1934, § 1.et seq. 15 US.C.A. § 
77b et seq.—Richardson y. Commis- 
sioner of Internal Revenue, 121 F.2d 1. 


Where taxpayer borrowed 27,700 
shares of stock in order to effect yari- 
ous short sales totaling 34,800 shares, 
and purchased stock in like amount in 
order to make deliveries and to repay 
his borrowings, gain or loss incurred 
through the short sales was deter- 
mined by what taxpayer paid for the 
shares actually delivered, and there 
was no gain or loss until year that 
shares were actually returned, though 
purchases were partly made in prior 
year. Securities Exchange Act 1934, § 
1 et seq., 15 U.S.C.A. § 77b et seq.— 
Richardson v. Commissioner of Inter- 
nal Revenue, 121 F.2d 1. 

C.C.A.2. Future payments under 
contract are not income subject to tax- 
ation as soon as obligor becomes bound 
to make them, especially when taxpay- 
er keeps books on cash basis, as ‘‘in- 
come” is realized gain.—Shuster v. Hel- 
vering, 121 F.2d 648. 


C.C.A.2. A corporation’s credit to its 
president of future quarterly payments, 
agreed to be paid him from its net 
earnings in settlement of “their ac- 
count on corporation’s consolidation 
with another corporation, was proper- 
ly included by Internal Revenue Com- 
missioner in president’s taxable income 
for year of settlement as against con- 
tentions that contract for such pay- 
ments, being consideration for release 
of his claims against corporation, was 
“property” constituting income to be 
ineluded in return for year in which 
contract was made, and that tax on 
gain received in year of settlement on 
cancellation of contract should have 
been limited to 12% per cent. as hav- 
ing resulted from sale or ea of 
“capital asset.’? Revenue Act 1932, § 
101(a); (ec) (8), 26 U.S.C.A.. Int.Reyv. 
Acts, pages 504, 505.—Shuster v. Hel- 
vering, 121 F.2d 643. 

A corporation president’s drafts on 
corporation in excess of his credit for 
quarterly payments, agreed to be made 
to him from corporation’s net earnings 
in consideration of release of his claims 
against corporation, were not ‘ad- 
vances” on such payments, but “loans’”’, 
so that avails thereof were not taxable 
income of president for years in which 
paid, and eredits allowed to pay them 
were income in years wherein made.— 
Shuster v. Helvering, 121 F.2d 648. 
'C.C.A.2, For income tax purposes, a 
transaction cannot be separated into 
_ its several steps and the last step 
_ treated as though it stood alone.—Hel- 

vering v. New Haven & S. L. R. Co., 

121 F.2d 985. 

C.C.A.3. The statute laying tax on 
corporation which prevents in manner 
denounced by the statute the imposition 
of surtax upon ‘its shareholders” is a 
“penal statute’ which must be strictly 


the lessors, from liability for 


to cover cases which do not fall with- 
in its letter. Revenue Act 1928, § 104 
(a), 26 U.S.C.A. Int.Rey.Acts,. page 375. 
—Mead Corporation v. Commissioner of 
Internal Revenue, 116 F.2d 187. 

.C.C,A.3. Where 25-year lease was 
disafirmed by corporate lessee’s trus- 
tee in bankruptcy and a new lease was 
executed by lessors with the trustee, 
increased value of the interest of tax- 
payer who was one of the lessors, in 
the land, resulting from erection of 
building thereon by lessee pursuant to 
terms of the lease, was taxable as part 
of taxpayer’s “gross income” for year 
during which lease was disaffirmed. 
Revenue Act 1934, § 22 and (a), 26 
U.S.C.A. Int.Rey.Acts, page 669.— 
Gowern’s Estate v. Commissioner of 
Internal Revenue, 119 F.2d 883. 

Where 25-year lease was disaffirmed 
by corporate lessee’s trustee in bank- 
ruptcy and a new lease was, executed 
by lessors with the trustee, fact that 
trustee and bankruptcy court con- 
trolled right of the lessors to regain 
the premises and alleged fact that 
trustee would not have given up old 
lease until new one was agreed to, did 
not relieve taxpayer, who was one of 
income 
tax on his interest in the increased 
value of land resulting from erection 
of building thereon by lessee pursuant 
to terms of the lease, as “gross in- 
come’ for year during which lease 
was disaffirmed. Revenue Act 1934, § 
22 and (a) 26 U.S.C.A. Int.Rev.Acts, 
page 669.—Gowern’s Hstate v. Com- 
BUSS TOnEE 08 Internal Revenue, 119 F. 
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C.C.A.4.. Under Revenue Act of 1934, 
although prior to his death taxpayer 
kept accounts on cash receipts and dis- 
bursements basis, his income for the 
year in which he died was required to 
be determined on accrual basis. Rev- 
enue Act 1934, § 42, 26 U.S.C.A. Int. 
Rev.Code, § 42.—Helvering vy. McGlue’s 
Hstate, 119 F.2d 167. 

Where decedent and executor had 
made contractual arrangement before 
decedent’s death as to executor’s fees, 
executor’s claim for fees was “fixed’’, 


rather than “inchoate” or “in the proc- ” 


ess of becoming’, and fees were “‘ac- 
crued income’ taxable for the ‘et 
of the death of the executor, who kept 
his accounts on cash receipts and dis- 
bursements basis, notwithstanding that 
fees had not been allowed or received 
when executor died. Revenue’ Act 
1934, § 42, 26 U.S.C.A. Int.Rev.Code, 

42.—Helvering v. Mc@Glue’s UDstate, 
119 F.2d 167. 

Under provision of the Revenue Act 
that, in computing net income for pe- 
riod in which falls date of death of 
taxpayer, amounts accrued up to date 
of death shall be included, ‘‘accrued in- 
come” for uncompleted operations in- 
cludes value of services rendered by 
decedent, capable of approximate val- 
uation, whether based on agreed com- 
pensation or on quantum meruit and 
requirement of valuation comprehends 
elements of collectibility. Revenue Act 
1934, § 42, 26 U.S.C.A. Int.Rev.Code, 
§ 42.—Helvering y. McGlue’s Dstate, 
119 F.2d 167. 

It was intention of Congress, in en- 
acting provision of the Revenue Act, 
that, in computing net income for pe- 
riod in which falls date of death of 
taxpayer, amounts accrued up to date 
of death shall be included, to reach all 
jncome earned during life of decedent 
that would otherwise escape the income 
tax. Revenue Act 1934, § 42, 26 U.S. 
C.A. Int.Rev.Code, § 42.—Helvering v. 
McGlue’s Estate, 119 F.2d 167. 

A dividend on preferred stock of 
New York corporation, which dividend 
was declared prior to taxpayer’s death 
but was payable to stockholders of a 
record date subsequent to his death, 
was “accrued income” taxable for year 
of taxpayer’s death, since declaration 
of dividend immediately created cor- 
porate debt to taxpayer. Stock Cor- 
poration Law N.Y. § 62; Revenue Act 
1934, § 42, 26 U.S.C.A. Int.Rev.Code, § 
42.—Helvering v. McGlue’s Estate, 119 
F.2d 167. 


C.C.A.7. In determining what con- 


construed, and may not be extended 


stitutes taxable “income”, substance 
rather than form is to be given con- — 
trolling weight.—Hirsch v. Commis- — 
Bronce of Internal Revenue, 115 F.2d © 


C.C.A.7. Alleged partnerships be- 
tween taxpayer, who was an attorney 
at law and accountant, and wife, and 
between taxpayer and wife and infant _ 
son where neither wife nor infant son © 
contributed any capital, services, or 
anything of value to alleged partner- 
ships were mere invalid devices and 
taxes were properly assessed against — 
taxpayer.—Tinkoff v. Commissioner of — 
Internal Revenue, 120 F.2d 564. Nae 
C.C.A.8. Where 35-year lease pro-— 
vided that, in addition to annual ren-— 
tals, tenant should deposit with a de- 
positary bonds which should be de 
livered to landlord’s estate after land-— 
lord’s death, and that title to build- 
ings on leased premises should pass to _ 
tenant until termination of lease, when © 
title would revert to landlord, bonds ie 
did not represent “purchase price” 0 
buildings and did not represent a sep 
arate, fixed, definite and certain estate, — 
but were “income” from realty and 
bore the characteristic of “rental” 
which had not’ been severed from the | 
reversion, and hence bonds were tax 
ble as income in the year received 
trusts which kept books on cash basi 
and to which landlord conveyed righ 
to receive the bonds.—Lindley’s Trust 
No. 1 v. Commissioner of Internal Rev- 
enue, 120 F.2d 998 : 

C.C.A.Ala. In applying provisions of | 
the sixteenth amendment and income ~ 
tax laws thereunder, court must regard 
matters of substance and not form. U. 
S.C.A.Const. Amend. 16.—West Boyl 
ton Mfg. Co. of Alabama vy. Commi 
Biengs of Internal Revenue, 120 F. 
622. 

C.C.A.Tex. Where income tax retur 
is correct on the facts as they we 
when it was made, but occurrences — 
a later year alter the case, the adjust- | 
ment is zencraly to be made in the 
later year.—Sneed v. Commissioner 
Internal Revenue, 119 F.2d 767, re- — 
hearing denied 121 F.2d 725. ee ay 

C.C.A.Tex. Where property is sold — 
to be paid for in installments and only | 
part of what is paid is returned as 
gain, but the property is gotten bac 
without any refund, so that all that — 
was received turns out to be gain, the 
addition is made to income in the year 
the additional gain appears to be such. 
—Sneed vy. Commissioner of Internal 
Revenue, 119 F.2d 767, rehearing de- 
nied 121 F.2d 725. 

s Where taxpayer in 1926 
received cash bonus for executing oi 
and gas lease and deducted depletion 
allowances from the bonus in 1926 tax | 
return, but the leases were surrendered | 
in 1936 without development, the tax- 
payer was bound to restore the deduc- — 
tions to income in 1936 when it be- 
came certain that the supposition of | 
a return of capital was untrue and the ~ 
bonuses were revealed as pure gains, 
since statute of limitations would pre- 
vent reopening of tax settlement for 
the year the bonuses were received, 
and the deduction taken. Revenue Act 
1926, §§ 204(c) (2), 214(9), 234(8), 26 
U.S.C.A. Int.Reyv.Acts, pages 154, 167, 
187.—Sneed vy. Commissioner of Inter- 
nal Revenue, 119 F.2d 767, rehearing 
denied 121 F.2d 725. 2 

Where income tax is computed on 
the accrual basis, if a tax, or expense, 
or other deduction is taken one year 
as accrued, but it turns out in anoth- 
er year that there was no such liabil- 
ity or a less one, the matter is correct- 
ed by a charge to income as though 
there had been a recovery back.—Sneed 
vy. Commissioner of Internal Revenue, 
119 F.2d 767, rehearing denied 121 
B20 725. 

Where income tax is computed on a 
cash basis and a debt is deducted as 
a bad debt and in another year is col- 
lected in whole or in part, the matter 
is corrected not by going back to the 
year of deduction, but by a_ charge 
to income in the later year.—Sneed y. 
Commissioner of Internal Revenue, 119 
F.2d 767, rehearing denied 121 F.2d 
726. 
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Where a deduction for an exempt re- 
serve is taken in determining taxable 
income and the reserve is released in a 
later year, the released fund is taken 
as “income” in the later year_though 
not earned then.—Sneed y. Commis- 
sioner of Internal Revenue, 119 F.2d 
767, rehearing denied 121 F.2d 725. 
Where taxpayer received cash bonus- 
es in 1926 for executing oil and gas 
leases and deducted depletion allow- 
ances from the bonuses in the 1926 
income tax return, in determining 
whether taxpayer was bound to restore 
the deductions to income in 1936 when 
the leases were surrendered without 
development, and it became certain 
that the supposition of a return of 
capital was untrue, the statute deal- 
ing with adjustment of the basis for 
computing gain or loss in sales in 
respect of percentage and discovery 
value depletion allowances was inap- 
plicable. Revenue Act 1932, § 113(b), 
96 U.S.C.A. Int.Rev.Acts, page 518.— 
Sneed v. Commissioner of Internal 


_ Revenue, 119 F.2d 767, rehearing de- 
~ nied 121 F.2d 725. 


C.C.A.Tex. The amount deducted in 
1934 as percentage depletion allowance 
from bonuses received for oil and gas 
lease was taxable as income in 1936, 
where in 1936 the lease was surren- 
without production. Revenue 
Act 1936, § 23(m), 26 U.S.C.A. Int.Rev. 
Code § 23(m).—Crabb v. Commissioner 
of Internal Revenue, 119 F.2d 1772, 
ease remanded 121 F.2d 1015. 

C.C.A.Tex. The provision of the 
Revenue Act of 1934 that, when tax- 


payer dies, return of income for pe- 
4 riod in which death occurred shall in- 


clude amounts accrued up to date of 
death, was intended to reach items ac- 
but payable after, the 
taxpayer’s death. Revenue Acts 1934, § 
U.S.C.A. Int.Rev.Code, § 42.— 
Commissioner of Internal Revenue y. 
Cohen, 121 F.2d 348. 

Where corporate dividend was de- 
1934, for fiscal year 
31, 1935, and the dec- 


under were payable to stockholders of 
record at such times and in such in- 


_stallments during year as directors saw* 


fit, and the death of the taxpayer, who 
had community interest in corporate 
stock, occurred on October 15, 1934, 


‘ after one-half of the dividend had been 


paid to him, the entire dividend “ac- 


-crued’”’ on April 30, 1934, and the en- 


his death. 


- allowances 


tire community interest was required 
to be included in taxpayer’s gross in- 
come for purpose of taxation, under 
provision of Internal Revenue Act. re- 
quiring return of income for period in 


which death of taxpayer occurred, to 


include amounts accrued up to date of 
Revenue Acts 1934, § 42, 26 
U.S.C.A. Int.Rev.Code, § 42.—Commis- 
sioner of Internal Revenue y. Cohen, 
121 F.2d 348. 


C.C.A.Tex. Where taxpayer in 1926 


received cash bonuses for executing oil 


and gas lease and deducted depletion 
from the bonus: in 1926 
tax return, but the leases were surren- 
dered in 1936 without devolopment, the 
taxpayer was bound to restore the de- 
ductions to income in 1936 when it be- 
came certain that there would be no 
production under the leases for which 
the bonuses had been received, and that 
bonuses therefore did not really rep- 
resent any depletion, since statute of 
limitations would prevent reopening of 
tax settlement for the year the bonuses 
were received and the deduction taken. 
Revenue Act 1926, §§ 204(c), (2), 214 
(9), 26 U.S.C.A. Int.Rev.Acts pages 154, 
167.—Sneed v. Commissioner of Inter- 
nal Revenue, 121 F.2d 725, denying re- 
hearing 119 F.2d 767. 

D.C.N.Y. An “income tax” is not a 
tax on property and is distinguished 
from other forms of taxation.—U. S. y. 
Warren R. Co., 39 F.Supp. 135. 

D.C.N.Y. Where, on reorganization 
of corporation in 1927,-a stockholder 
received stock and bonds in exchange 
for his original stock, and thereafter 
all of the stockholders sold their stock 
to another corporation which in 1930, 
and 1931 redeemed the bonds, the 
gains of the stockholder on bonds re- 
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ceived in reorganization were realized 


in 1930 and 1931, and were taxable as 
of such years and the redemption, did 
not constitute deferred ‘capital gains 
realized in full in 1927 and taxable in 
1930 and 1931, notwithstanding that 
Commissioner in auditing bondholder’s 
income tax return for 1928 fixed basis 
of value of stock and bonds received in 
reorganization. Revenue Act 1928, §§ 
22(e), 101(e), 111(a), 26 U.S.C.A. Int. 
Rev.Acts, pages 356, 371, 376; Revenue 
Act 1926, §§ 202, 203(a) (b) (2), 208 
(a), 26 U.S.C.A. Int.Rev.Acts, pages 
147, 148, 157—-Yates v. McGowan, 39 
F.Supp. 257. ; 

U.S. ‘Accrue”’ and its various deriva- 
tives are not new to the nomenclature 
of accounting or taxation, but its use 
in the Revenue Act has not sufficed to 
build it into a word of art with a def- 
inite connotation when employed in de- 
scribing items of gross income.—Helver- 
ing v. Enright’s Estate, 61 S.Ct. 777, re- 
versing ‘Enright’s Estate v. Commis- 
sioner of Internal Revenue, 112 F.2d 
919, certiorari granted Helvering v. En- 
right’s Hstate, 61 S.Ct. 134. 
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U.S.Ga. Under the provision of the 
Revenue Act of 1934, stating that, for 
purposes of the title dealing with capi- 
tal gains and losses, amounts received 
by the holder upon retirement of speci- 
fied securities shall be considered as 
amounts received in exchange therefor, 
the word “retirement” need not be 
given a meaning narrower than its ac- 
cepted meaning in common speech, and 
the word “retirement” is not synony- 
mous with “redemption’’, but is broad- 
er and includes that word. _ Revenue 
Act 1934, § 117(f), 26 U.S.C.A. Int. 
Rey.Acts, page 708.—McClain v. Com- 
missioner of Internal Revenue, 61 S.Ct. 
373, affirming 110 F.2d 878, certiorari 
granted 60 S.Ct. 1079, 310 U.S. 620, 84 
L.Ed. 1393; Helvering v. Thomson, 61 
S.Ct. 373, reversing Thomson. y. Com- 
missioner of Internal Revenue, 108 F. 
2d 642, certiorari granted Helvering vy. 
Thomson, 60 S.Ct. 1082, 310 U.S. 620, 
84 L.Hd. 1393. 


C.C.A.1. Under revenue act provision 
that undistributed adjusted net income 
of a personal holding company means 
the adjusted net income minus the sum 
of amounts used or set aside to retire 
“indebtedness” incurred prior to Janu- 
ary 1, 1934, quoted word means cor- 
porate indebtedness such as_ bonds, 
notes, and debentures and does not in- 
clude an obligation to retire preferred 
stock pursuant to a contract. Revenue 
Act 1934, § 351 (a) (b) (2) (B);-26 U.S. 
C.A. Int.Rev.Acts, page 757.—Haffen- 
reffer Brewing Co. v. Commissioner of 
Internal Revenue, 116 F.2d 465. 

In interpreting the word ‘“indebted- 
ness’ as used in revenue act provision 
defining undistributed adjusted net in- 
come of a personal holding company, 
Circuit Court of Appeals could not in- 
clude within meaning of quoted word 
situations expressly excluded by Con- 
gress, since the court could only enforce 
the act as enacted. Revenue Act 1934, § 
351(a) (b) (2) (B), 26 U.S.C.A, Int.Rey. 
Acts, page 757.—Haffenreffer Brewing 
Co. v. Commissioner of Internal Reve- 
nue, 116 F.2d 465. 


C.0.A.2. ‘‘Worthless’’, as used in rey- 
enue act provisions that in computing 
net income there shall be allowed as 
deductions debts ascertained to be 
worthless and charged off within tax- 
able year, is to be given its colloquial 
meaning. Revenue Act 1934, § 23(k), 
26 U.S.C.A. Int.Rey.Acts, page 673.— 
Bonynge y. Helvering, 117 F.2da-157. 

_C.C.A.2. “xchange”, as used in pro. 
vision of revenue act exempting from 
recognition for purposes of taxation 
gains from certain exchanges of prop- 
erty, contemplates transfers of endur- 
ing interests and not such as must im- 
mediately be reconveyed in fulfillment 
of preconceived plan. Revenue Act 
2932, 5 112, 26 U.S.C.A. Int.Rev.Acts, 

11.—Morgan y. Helvering, 117 
2d 334. 

C.C.A.3. The words of statute laying 
tax upon a corporation which prevents, 
in manner denounced by the statute, 
the imposition of surtax upon “its 


ous, and the intent of Congress in en 


Sea oe 


shareholders” are plain and eae ig 


acting the statute must be derived from 
such words. Revenue Act 1928, §§ 12, — 
104(a), 26 U.S.C.A. Int.Rev.Acts, pages — 
352, 375.—Mead Corporation v. Commis- 
sioner of Internal Revenue, 116 F.2d 


The word “its” used in statute laying 
tax upon a corporation which prevents, 
in manner denounced by the statute, 
imposition of a surtax upon “its” share- 
holders, refers to the corporation made 
subject to the tax and does not include 
stockholders of a parent corporation 
which own the stock in the corporation 
made subject to the tax. Revenue Act 


‘1928, §§ 12, 104(a), 26 U.S.C.A. Int.Rev. 


Acts, pages 352, 375.—Mead Corpora- 
tion v. Commissioner of Internal Rev- 
enue, 116 F.2d 187. ‘ 

Subsidiary corporation which was 
formed for purpose of avoiding imposi- 
tion of surtax upon members of family 
who were the stockholders of parent 
corporation was not taxable under 
statute laying tax on corporation which 
prevents, in manner denounced by the 
statute, the imposition of surtax upon 
“its shareholders’, since quoted words 
refer only to the actual shareholders of 
such a corporation, and could. not be 
construed to include the shareholders 
of the parent corporation. Revenue Act 
1928, §§ 12, 104(a), 26 U.S.C.A. Int. Rey. 
Acts, pages 352, 375.—Mead Corpora- 
tion v. Commissioner of Internal Reve- 
nue, 116 F.2d 187. 

C.C.A.7. In Revenue Act of 1934, 
providing that, for purposes of title 
dealing with capital gains and losses 
amounts received upon retirement of 
specified securities should be considered 
as amounts received in exchange there- 
for, the word “retirement” is not used 
in an unusual or artificial sense, and 
need not be given a meaning narrower 
than its accepted meaning in common 
speech, and is not synonymous with 
“redemption”? but is broader in seope 
and includes ‘redemption’. Revenue 
Act 1934, § 117(f), 26 U.S.C.A. Int.Rev. 
Code, § 117(f).—Shaw yv. Commissioner 
of Internal Revenue, 117 F.2d 587. 


C.C.A.Pa. The phrase “the tax” as 
used in Revenue Act providing that. 
where taxpayer has filed waiver of time 
for assessment of income tax, a refund 
of 1920 tax shall be made if claim 
therefor is filed within four years from 
the time the tax was paid means the 
entire tax and not merely some por- 
tion of it, and the ‘entire tax’ for a 
year is not paid until the last install- 
ment or deficiency assessment has been 
paid. Revenue Act 1926, § 284(g), 26 
U.S.C.A. Int.Rev.Acts, page 222.—A, §. 
Kreider Co. v._U. S., 117 F.2d 133,.af- 
firming 30 F.Supp. 724, certiorari 
granted U. 8S. v. A. S. Kreider Co., 61 
S.Ct. 843. 
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U.S. The holder of a coupon bond is 
the owner of two independent and sep- 
arable kinds of right, one the right to 
demand and receive at maturity the 
principal amount of the bond repre- 
senting capital investment, and the oth- 
er the right to demand payment at ma- 
turity of interest specified by coupons 
and the power to command payment to 
others, which constituted an “economic 
gain’’ to him as respects status of cou- 
pons as taxable income. Revenue Act 
1934, § 22, 26 U.S.C.A. Int.Rey.Acts, 
page 669.—Helvering v. Horst, 61 S. ° 
Ct. 144, reversing Horst v. Commis- 
sioner of Internal Revenue, 107 F.2d 
906, certiorari granted Helvering vy. 
Horst, 60 S.Ct. 807, 309 U.S. 650, 84 L. 
Hd. 1001. 

U.S. The realization of income, 
rather than the acquisition of the right 
to receive it, is the taxable event and 
is not deemed to occur until the income 
is paid, but not all economic gain of 
taxpayer is taxable income. Revenue 
Act 1934, § 22, 26 U.S.C.A. Int.Rey.Acts, 
page 669.—Helvering v. Horst, 61.°S. 
Ct. 144, reversing Grorst v. Commis- 
sioner of Internal Revenue, 107 F.2d 


906, certiorari granted Helvering v. 
Horst, 60 S.Ct. 807, 309 U.S. 650, 84 
L.Ed. 1001. : 


If taxpayer procures payment direct- 


vy 
* 
a 
3 
y K 


escape taxation 


is creditors of items of interest 
nings due him, or sets up irre- 
-vocable trust with income payable to 
‘the objects of his bounty, he does not 
because he did not 
actually receive the money, since in- 
come is “realized” by assignor because 
he, who owns or controls the source 
of income, also controls the disposition 
of that which he could have received 
himself and diverts payment from him- 
self to others as means of procuring 
satisfaction of ,his wants. Revenue 
Act 1934, §§ 166, ee 26 U.S.C.A. Int. 
Rev.Code, §§ 166, 167.—Helvering v. 
Horst, 61 S.Ct. 144, reversing Horst v. 
Commissioner of Internal Revenue, 107 
¥.2d 906, certiorari granted Helvering 
v. Horst, 60 S.Ct. 807, 309 U.S. 650, 
84 L.Hd. 1001... 

A taxpayer has equally enjoyed the 
fruits of his labor or investment and 
obtained satisfaction of his desires so 
as to have “realized” taxable income, 
whether he collects and uses the in- 
come to procure those satisfactions, 
or disposes of his right to collect it as 
the means of procuring them. Revenue 
Act 1934, §§ 166, 167, 26 U.S.C.A. Int. 
Rev.Code §§ 166, 167—Helvering v. 
Horst, 61 S.Ct. 144, reversing Horst v. 
Commissioner of Internal Revenue, 107 
¥.2d 906, certiorari granted Helvering 
v. Horst, 60 S.Ct. 807, 309 U.S. 650, 8 
L.Ed. 1001. . 

Where father, who reported income 
on cash receipts basis, detached nego- 
tiable interest coupons from _ bonds 
shortly before their due date and gave 
them to his son, who in the same year 
coliected them at maturity, enjoyment 
ot the economic benefit from the cou- 
pons was “‘realized”’ by father as com- 
pletely as if he had collected the in- 
terest in dollars and expended them, 
and hence the interest payments were 
taxable to father in the years when 
paid. Revenue Act 1934, § 22, 26 U.S. 
C.A. Int.Rev.Acts, page 669.—Helvering 
v. Horst, 61 S.Ct. 144, reversing Horst 


-v. Commissioner of Internal Revenue, 


107 F.2d 906, certiorari granted Hel- 
vering v. Horst, 60 S.Ct. 807, 309 U.S. 
650, 84 L.Ed. 1001. 

The power to dispose of income is 
the equivalent of ‘ownership’ and the 
exercise of that power to procure the 
payment of income to another is the 
“enjoyment’’, and hence the “realiza- 
tion” of the income by him who exer- 
cises it, so as to render the income 
subject to tax. Revenue Act 1934, § 


22, 26 U.S.C.A. Int.Rev.Acts, page 669. 


—Helvering v. Horst, 61 S.Ct. 144, re- 
versing Horst v. Commissioner of In- 
ternal Revenue, 107 F.2d 906, certiorari 
granted Helvering v. Horst, 60 S.Ct. 
807, 309 U.S. 650, 84 L.Ed. 1001. 

The tax laid upon income ‘‘derived 
from * * * wages, or compensation 
for personal services, of whatever kind 
and: in whatever form paid * * *; 
also from interest’, cannot be in- 
terpreted as not applying to income de- 
rived from interest or compensation 
when he who is entitled to receive it 
makes use of his power to dispose of 
it in procuring satisfactions which he 
would otherwise procure only by the 
use of the money when received. Rey- 
enue Acts 1934, § 22, 26 U.S.C.A. Int. 
Rev.Acts, page 669.—Helvering v. 
Horst, 61 S.Ct. 144, reversing Horst 
vy. Commissioner of Internal Revenue, 
107 F.2d 906, certiorari granted Hel- 
vering v. Horst, 60 S.Ct. 807, 309 U. 
S. 650, 84 L.Ed. 1001. : 

U.S. Where lessor’s devisee and les- 
see agreed to cancel lease in consid- 
eration of lessee’s payment of lump sum 
to devisee, the amount received by 
devisee for cancellation of lease did not 
constitute return of ‘‘capital” but was 
required to be reported as gross “in- 
come’”’ without deduction for the 
claimed disparity between amount re- 
ceived and the difference between pres- 
ent value of unmatured rental pay- 
ments and the fair rental value of prop- 
erty for unexpired portion of the lease, 
and it was immaterial that for some 
purposes the contract creating the right 
to rental payments might be treated as 
“property” or ‘capital’. Revenue Act 
1932, §§ 22(a), 23(e), 101, 111-113, 117, 


‘ 


Pats ae 


26 U.S.C.A. Int.Rey.Acts, pages 487, 


490, 504, 510-514, 524—Hort v. Com- 


missioner of Internal Revenue, 61 S. 
Ct. 757, affirming Hort y. Helvering, 
112 F.2d 167, certiorari granted Hort 
v. Commissioner of Internal Revenue, 
61. S.Ct. 174. 

U.S.Cal. Where, during the hearings 
and debates in Congress on the Federal 
Farm Loan Act of 1916, various substi- 
tute bills were offered by the terms of 
which ‘interest’ rather than ‘income’ 
as provided by the act was exempted 
from taxation, but the substitute bills 
were overall substitutes, failure of their 
adoption was not impliedly due to the 
desire of Congress to grant a broader 
exemption than “interest.” Federal 
Farm Loan Act 1916, § 26, 12 U.S.C.A. 
§ 931.—U. S. v. Stewart, 61 S.Ct. 102, 
reversing Stewart v. U. S., 106 F.2d 
405, reversing 24 F.Supp. 145, certiora- 
ri granted U. S. v. Stewart, 60 S.Ct. 
711, 309 U.S. 647, 84 L.Ed. 999 

“Income” within statute exempting 
from taxation farm loan bonds and 
“income” therefrom includes only inter- 
est on. the bonds and does not include 
profit from resale. Federal Farm Loan 
Act 1916, § 26, 12 U.S.C.A. § 931.—U. 
S. v. Stewart, 61 S.Ct. 102, reversing 
Stewart v. U. S., 106 F.2d 405, revers- 
ing 24 BW.Supp. 145, certiorari granted 
U. S. v. Stewart, 60 S.Ct 711,7309 U.S. 
647, 84 L.Ed. 999. 

‘C.C.A.1. A life policy, providing for 
payment to beneficiary, should he sur- 
vive insured, of $100,000 in 50 install- 
ments of $2,000 each, the commutation 
on date of death of insured of 50 an- 
nual installments of $2,000 each poe 
$53,000, was not a policy for $100,00 
life insurance payable in 50 install- 
ments but was a policy for $53,000 life 
insurance payable as a 50-year annuity 
in equal payments of $2,000, for pur- 
pose of determining income tax liability 
of beneficiary. Revenue Act 1934, § 22 
(b) (1), 26 U.S.C.A.Int.Rev.Acts, page 
670.—Commissioner of Internal Reve- 
nue v. Winslow, 113 F.2d 418. 

That a life policy providing for pay- 
ment of 50 installments of $2,000 each 
to beneficiary: was labelled a life in- 
surance contract for $100,000 was not 
controlling in determining income tax 
liability of beneficiary, since in deter- 
mining income tax liability, courts 
must look through form to fact and 
substance. Revenue Act 1934, § 22(b) 
(1), 26 U.S.C.A.Int.Rev.Acts, page 670. 
—Commissioner of Internal Revenue y. 
Winslow, 113 F.2d 418. 

That a life policy providing for pay- 
ment of 50 installments of $2,000 each 
to beneficiary was made noncommutable, 
and that such option was exercised by 
insured at time of application for poli- 
cy and was never changed by him, did 
not alter, for purpose determining in- 
come tax liability of beneficiary, es- 
sential nature of the insurance contract, 
which was a contract for $53,000 life 
insurance payable as a 50-year annuity 
in equal payments of $2,000. Revenue 
Act 1934, § 22(b) (1), 26 U.S.C.A. Int. 
Rey.Acts, page 670.—Commissioner of 
fernes Revenue vy. Winslow, 113 F.2d 


Provision of Revenue Act exempting 
from inclusion in the gross income, 
amounts received under a life insur- 
ance contract paid by reason of death 
of the insured, whether in a single sum 
or otherwise, is to be interpreted in its 
ordinary and natural meaning. Reve- 
nue Act 1934, § 22(b) (1), 26 U.S.C.A. 
Int.Rev.Acts, page 670.—Commissioner 
of Internal Revenue v. Winslow, 113 
F.2d 418. 

Under provision of Revenue Act, ex- 
empting from inclusion in gross in- 
come, for tax purposes, amounts re- 
ceived under a life insurance contract 
paid by reason of death of insured, 
whether in a single sum or otherwise, 
amounts received under life insurance 
contract payable in form of an annuity 
are exempt from inclusion in gross in- 


come. Revenue Act 1934, § 22(b) (1), 
26 U.S.C.A. Int.Rev.Acts, page 670.— 
Commissioner of Internal Revenue vy. 


Winslow, 113 F.2d 418. 

A life policy providing for payment 
of 50 installments of $2,000 each to 
beneficiary, considered as a policy for 
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-of insured were “payments” within stat- | 


” 


ont t ‘ ‘ 
$53,000, which was the commutation 
value at death of insured of 50 instali- 
ments of $2,000 each, payable as an 
annuity rather than one for $100,000 i; 
payable in 50 installments, was within es 
provision of Revenue Act exempting © bt? 
from inclusion in gross income, for taxes 
purposes, of amounts received under a 
life insurance contract paid by reason 
of death of insured whether in a single 
sum or otherwise. Revenue Act 1934, § 
22(b) (1), 26 U.S.C.A.Int.Rev.Acts, page 
670.—Commissioner of Internal Reyenue f 
v. Winslow, 113 F.2d 418. ae ; 
_C.C.A.2. A single transaction car- 
ried out in accordance with a precon- YF. 
ceived plan cannot be split up into its A 
component parts for income tax pur- 
poses.—Pickard vy. Commissioner of In- 
ternal Revenue, 113 F.2d 488. | ‘ 

C.C.A.2, If a specific debt, which has ae 
been charged off as worthless and used 
as a deduction from gross income in © 
taxpayer’s tax return, is subsequently 
collected, the amount so collected is - ~ 
treated as income of the year when 
received. Revenue Act 1926, § 234(a) shu 
(5), 26 U.S.C.A, Int.Rev.Acts, page 186. 
—S. Rossin & Sons vy. Commissioner of — 
Internal Revenue, 113 F.2d 652. > 

Where the necessity for a reserve for 
bad debts ceases to exist and the re-- 
serve becomes available for use in tax- — 
payer’s business, the unexpended bal- 
ances become income to the taxpayer ATES 
the year in which the reason for which 


C.C.A.2, Where taxpayer was bene- 
ficiary of policies which required insur- 
ance company to pay to. beneficiary 
monthly payments certain for 240 
months after death of insured and to ~ 
continue such payments during life of 
beneficiary, monthly payments to tax- 
payer after policies matured by death 


ute exempting from income tax amounts 
received under a life insurance contract 
paid by reason of the death of insured 
whether in a single sum or otherwise. 
Revenue Act 1934, § 22(b) (1), 26 US 4 ie 
C.A.Int.Rev.Code, § 22(b) (1)——Commis- 
sioner of Internal Revenue y. Bartlett, — 

113 F.2d 766. ‘ : 

Under statute exempting from income 
tax amounts received under a life in- 
surance contract paid by reason of the | 
death of insured whether in a single 
sum or otherwise, a sum paid to tax- | 
payer in addition to installments due — 
as computed when policies matured up--— 
on death of insured, representing an in- 
crease in monthly payments caused by 
insurer’s discontinuance of an adminis- 
tration charge, was exempt from in- | 
come tax, either as “money received — 
under an insurance contract” or as a 
“gift”. Revenue Act 1934, § 22(b) (1, — 
3), 26 U.S.C.A. Int.Rev.Code, § 22(b) 
(1, 3).—Commissioner of Internal Reve- 
nue v. Bartlett, 113 F.2d 766. 

C.C.A.2. Where construction com- 
pany’s stockholder or his trustees ad- 
vanced money to company, and trus- 
tees and remaining stockholders sub- =f 
sequently entered into agreement by au 
which remaining stockholders agreed 4 
to pay proportionate part of advances, 
and trustees agreed to credit money © 
thereafter collected by company and 
paid to trustee, on the advances, pro- ‘ 
ceeds of company’s judgment paid to » 
trustees was subject to tax as ‘“in- 
come” of trustees in the amount re- 
maining after deducting amounts paid ‘» 
by remaining stockholders, on ground 
that such amounts were paid by re- 
maining stockholders as cosureties.— 
Helvering v. Roth, 115 F.2d 239. 

Where construction company’s stock- 
holder held at his death, in 1918, the 
company’s notes on which he had been 
an indorser and which he had had to 
take up, and notes were taken as 
worthless in appraisal of estate on sup- 
position that company was _ hopelessly 
insolvent, and company took up notes 
from stockholder’s trustees in 1935 | 
when favorable judgment in favor of 
company was paid, amount received 
on notes was subject to tax as “in- 
come” for 1935, on ground that such 


§ 54 
amount was a “gain” 
value of property which had constituted 


or increase in 


part of estate in’ trustee’s hands. Rev- 

: enue Act 1934, §§ 22(a), 111(a, ¢c), 112 

“ (a), 26 U.S.C.A. §§ 22(a), 111(a, ec), 112 

: (a).—Helvering v. Roth, 115 F.2d 239. 

- ©.C.A.2. Transaction, whereby own- 

= er of 25 per cent. of stock of corpora- 

: tion exchanged stock for all of stock 

‘i in new corporation to which grain 

ie assets of old corporation were trans- 

ae ferred, was not a “reorganization” 

3 within Revenue Act of 1932 so as to 

exempt gain realized therefrom by 

owner of stock from recognition for in- 

come tax purposes. Revenue Act 1932, 

§ 112, subd. (i) (1) (B), 26 U.S.C.A. 

Int.Rev.Acts, page 513.—Morgan v. 
Helvering, 117 F.2d 334. 

_ Where owner of 25 per cent. of stock 

in company exchanged such_ stock 

for all the stock in a new corporation 

to which were transferred grain assets 

of old company in exchange for the 

. 25 per cent. of stock of old company, 

which was then retired, all in fulfill- 

ment of a preconceived plan, the trans- 

action was a “partial distribution” of 

the old company, and the resulting 

gain to the stockholder was a taxable 

_ “gain” in that transaction did not 

- constitute a distribution of stock in 


connection with a reorganization. 
Revenue Act 1932, § 112, subds. (h), 
(i) (1) (B) and § 115, subd. (c), 26 


'  U~.S.C.A. Int.Rev.Acts, pages 513, 521. 
—Morgan v. Helvering, 117 F.2d 334. 
 ©.C.A.2. Where taxpayer owned 25 
per cent. of stock of company, the 
- grain assets of which were transferred 
to a new corporation in exchange for 
_ its stock, and taxpayer conveyed his 
25 per cent. of original company’s 
_ stock to second new corporation in ex- 
change for its stock, and the new 
 eorporations merged, so that net re- 
‘sult was that 25 per cent. of stock of 
original company was canceled and 
- taxpayer became sole stockholder of 
-eorporation owning the grain assets, 
‘such intermediate transactions vested 
no title in equity until entire plan 
was ultimately completed and were 
not “exchanges” within meaning of 
' provision of internal revenue act ex- 
-empting from recognition for pur- 
poses of taxation gain from certain 
exchanges of property. Revenue Act 
p91932, -§ 112, .26 US.C\A. Int.Rev.Acts, 
page 511.—Morgan v. Helvering, 117 
F.2d 334. ; 
Where net result of - several inter- 
mediate transfers of stock between 
various corporations was that tax- 
payer received, in exchange for 25 
—sper cent. of stock of original corpora- 
_ tion formerly held by him, all the 
stock in a new corporation which 
possessed grain assets of original cor- 
poration, and original corporation was 
enabled to retire the 25 per cent. of 
its stock, for purposes of determining 
gain or loss from exchanges of prop- 
erty under the revenue act, the trans- 
action would be treated on basis of 
net result as if intermediate transfers 
had never taken place. Revenue Act 
1932, § 112, 26 U.S.C.A, Int.Rev.Acts, 


page 511.—Morgan vy. Helvering, 117 
F.2d 334, 

- €.C.A.2, Future payments under 
-contract are not income subject to 
taxation as soon as obligor becomes 


bound to make them, especially when 
taxpayer keeps books on cash basis, as 
“income” is realized gain.—Shuster vy. 
-Helvering, 121 F.2d 643. 

» C.C.A.3. In determining meaning of 
“income”, courts, unless Congress or- 
ders otherwise, will follow ordinary 
meaning of the word on theory that 
state legislatures had idea of an or- 
4 dinary meaning for ‘‘income”’ in mind 
ap! when legislatures ratified income tax 
¥ amendment to JWFederal Constitution. 
U.S.C.A.Const. Amend, 16.—Union Trust 
Co, of Pittsburgh v. Commissioner of 


if Internal Revenue, 115 F.2d 86. 
h' C.C.A.6. Where taxpayer, who re- 
re ported his income on cash basis, re- 
¥ ceived corporate stock in payment of 


bonuses due to him by corporation, 
pursuant to a demand of bank which 
granted a loan to corporation, the 
transaction between the taxpayer and 


aN SEA ao) | 


(the stock 
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the corporation constituted a “‘compro- 
mise” of the taxpayer’s claims for serv- 
ices rendered, and the “fair market 
value” of the stock received by the tax- 
payer was, for purposes of determining 
taxpayer’s gross income, the value of 
received in the extinguish- 
ment of the bonus claims and not the 
amount credited for bonuses. Revenue 
Act 1928, § 22(a), 26 U.S.C.A., Int.Rev. 
Acts, page 354.—Commissioner of In- 
fernet Revenue v. Vandeveer, 114 F.2d 
719. 

Where taxpayer, who reported his 
income on cash basis, received cor- 
porate stock pursuant to compromise of 
bonus claims of the taxpayer against 
the corporation, the taxpayer was not 
required to pay tax on amount repre- 
senting difference between value of 
stock received and claims canceled on 
ground that taxpayer made “gratuitous 
capital contribution” to the corporation 
to the extent of such difference and 
that thereby gains received by, but not 
taxed to, corporation in prior years 
because of deductions allowed for ac- 
crued salaries and bonuses, would es- 
cape taxation altogether in view of fa- 
vor extended to capital cone DE Ane 
Revenue Act 1928, § 22(a), 26 U.S.C:A. 
Int.Rev.Acts, page 354.—Commissioner 
of Internal Revenue y. Vandeveer, 114 
F.2d 719. 

C.C.A.6. An employer’s. settlement 
with employee for less than amount 
previously deducted by employer as ex- 
pense in determining taxable income 
frees assets pro tanto for the employ- 
er’s general use and results in a cor- 
responding realization of 
which is taxable in the year in which 
the compromise occurs.—Commissioner 
of Internal Revenue vy. Vandeveer, 114 
F.2d 719. 

C.C.A.6. ‘Income’ may be realized 
upon a change in nature of legal rights 
held, although particular taxpayer has 
enjoyed no addition to his economic 
worth.—C, L. Gransden & Co. v. Com- 
missioner of Internal Revenue, 117 F.2d 


C.C.A.7. Annuities paid to taxpayer 
by charitable or eleemosynary corpo- 
rations in consideration of donations 
in excess of fair costs of the annuities 
were subject to income tax. Revenue. 
Act 1934, § 22(b). (2), 26 U.S.C.A. Int. 
Rev.Code § 22(b) (2).—Raymond vy. 
Commissioner of Internal Revenue, 114 
F.2d 140. 

C.C.A.7. A transaction whereby 
nothing of exchangeable value comes 
to, or is received by, the taxpayer 
does not give rise to, or create, taxable 
“income.”’—Hirsch v. Commissioner of 
Internal Revenue, 115 F.2d 656. 

©.C.A.7. Where it appeared that in 
1928 taxpayer purchased realty for 
$29,000, paying $10,000 in cash and as- 
suming mortgage indebtedness of $19- 
000, that in 1936 balance remaining 
due was $15,000, that property had 
depreciated in value to $8,000, and that 
creditor released mortgage on receipt 
of $8,000, the voluntary reduction of 
mortgage indebtedness in sum of $7,000 
did not constitute taxable “income” to 
taxpayer.—Hirsch vy. Commissioner of 
Internal Revenue, 115 F.2d 656. 

_C.C.A.7. “Income” within the pur- 
view of the revenue act igs gain derived 
from capital, from labor, or from both 
combined, and includes profit gained 
through a sale or conversion of capital 
assets.—Hirsch vy. Commissioner of In- 
ternal Revenue, 115 F.2d 656. 

C.C.A.7. Money received by taxpay- 
er, an attorney, in 1932 for services 
rendered in collecting delinquent per- 
sonal property taxes for Cook County, 
Illinois, was not exempt from federal 
income tax on ground that money was 
received by taxpayer in capacity of 
an ‘officer’ or “employee” of Cook 
County, where taxpayer took no oath 
and gave no bond, and taxpayer’s du- 
ties were fixed by contract with coun- 
ty board which provided that taxpayer 
would pay his own expenses and costs 
of litigation and that taxpayer’s com- 
pensation would be a percentage of 
amount collected, since taxpayer was 
an “independent contractor’, Public 
Salary Act, 26 U.S.C.A. Int.Rey.Code, 


“income,” - 


wer 


f.) 
Ay * } . a 1h } ive 
§° 22; poked Rochelle v. Commis- 
sioner of Internal Revenue, 115 F.2d | 
878. " PAE Sa 

C.C.A.7. The income tax statutes re- 
gard substance rather than form, and 
internal revenue laws deal with reali- 
ties and look at the entire transaction, 
—Tinkoff v. Commissioner of Internal 
Revenue, 120 F.2d 564. 

C.C.A.7. Income is taxable to the 
person who earns it.—Tinkoff v. Com- 
missioner of Internal Revenue, 120 F. 
2d 564. < 

C.C.A.8. Where New Jersey com- 
pany proposed that taxpayer, which 
owned stock of New York company, 
should effect reorganization of New 
York company in pursuance of which 
New York company should convey its 
assets and business to New Jersey 
company in consideration of New Jer- 
sey company’s issuance of stock and 
assumption of New York company’s li- 
abilities, and that New Jersey com- 
pany should be at liberty to organize 
a new corporation to take over busi- 
ness of. New York company and pro- 
posal was accepted and executed, the 
New Jersey company was not a “par- 
ty to reorganization’ and _ therefore 
stock distributed by the New Jersey 
company to the taxpayer in exchange 
for assets of the New York company 
was “gain” for income tax purposes. 
Revenue Act of 1928, § 112 (b) (4), 26 
U.S.C.A. Int.Rey.Acts, page 377.—An- 
heuser-Busch, Inc., v. Helvering, 115 
W.2d 662, certiorari denied 61 S.Ct. 739. 

Where New Jersey company pro- 
posed that taxpayer, which owned 
stock of New York company, should 
effect reorganization of New York com- 
pany in pursuance of which New York 
company should convey its assets and 
business to New Jersey company in 
consideration of New Jersey company’s 
issuance of stock and assumption of 
New York company’s liabilities, and 
that New Jersey company should be at 
liberty to organize a new corporation 
to take over. business of New York 
company and proposal was accepted 
and executed, the New Jersey com- 
pany was not a “party to the reorgan- 
ization” and therefore the assumption 
and discharge of the New York com- 
pany’s liability to taxpayer by pay: 
ment by New Jersey company of $300,- 
000 in cash and issuance of stock was 
“other property or money” under stat- 
ute regarding recognition of gains on 
reorganization. Revenue Act of 1928, 
§ 112° (da), 26 U.S.C.A.Int:Rev Acts, 
page 378; Revenue Act of 1939, § 213 
(f), 26 U.S.C.A.Int.Rev.Acts, page 1177. 
—Anheuser-Busch, Ine., v. Helvering, 
115 F.2d 662, certiorari denied 61 S.Ct. 


C.C.A.8. Where 35-year lease provid- 
ed that, in addition to annual rentals, 
tenant should deposit with a depositary 
bonds which should be delivered to 
landlord’s estate after landlord’s death, 
and that title to buildings on leased 
premises should pass to tenant until 
termination of lease, when title would 
revert to landlord, bonds did not rep- 
resent ‘purchase price’ of buildings 
and, did not represent a separate, fixed, 
definite and certain estate, but were 
“income” from realty and bore the 
characteristic of ‘rental’? which had 
not been severed from the reversion, 
and hence bonds were taxable as in- 
come in the year received by trusts 
which kept books on cash basis and to 
which landlord conveyed right to re- 
ceive the ‘bonds.—Lindley’s Trust No. 1 
v. Commissioner of Internal Revenue, 
120 F.2d 998. 


C.C.A.9, Interest received by  tax- 
payer on street improvement bonds and 
like bonds issued by various California 
municipal subdivisions under California 
Improvement Act, California Street 
Opening Bond Act, and _ California 
County Improvement Act was exempt 
from federal income tax. St.Cal.1911, 

p. 730, 1192;. St.Cal.1921, p. 1658; 

evenue Act 1934, § 22(b) (4), 26 U.S.. 
C.A. Int.Rey.Code, § 22(b) (4).—Dis- 
trict Bond Co. v. Commissioner of In- 
ternal Revenue, 113 F.2d 347. 

Interest on tax-exempt bonds must 
be excluded from gross ineome in de- 
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ining income tax obligation of 
ywher of bonds. Revenue Act 1934, § 
2(b) (4), 26 U.S.C.A.Int.Rev.Code, § 


22(b) (4).—District Bond Co. v. Com- 
Bpeeyonee of Internal Revenue, 113 F.2d 


C.C.A.9. “Income”, within constitu- 
tional amendment authorizing Congress 
to levy taxes on “income” from what- 
ever source derived, includes gain de- 
rived from capital, from labor, or from 
both combined, but does not include 
money received from conversion of cap- 


ital ‘represented by something other 


than money, although it does include 
a gain on the conversion. U.S.C.A. 
Const. Amend. 16.—National Bank of 
Commerce of Seattle vy. Commissioner 
of Internal Revenue, 115 F.2d 875. 

C.C.A.9. Repayments of money lent 
by banks from capital are not taxable 
“income”, but repayments after the 
loans have been charged off and the 
banks have recouped their capital by 
deducting losses from profits are tax- 
able ‘‘income’’, since the debt then rep- 
resents portion of income which was 
not taxed. U.S.C.A.Const. Amend. 16.— 
National Bank of Commerce of Seattle 
v. Commissioner of Internal Revenue, 
115 Fi2d 875. 

Where, in 1933, six banks as part of 
a reorganization conveyed to taxpayer 
all their assets, including debts charged 
off earlier in the year, recoveries by 
taxpayer in 1934 on the charged-off 
debts were taxable “income” of the tax- 
payer. Revenue Act 1932, § 112(i) (1) 
(B), and Revenue Act 1934, §§ 22(a, e), 
PaaS (a) a) ss CO) 22 6 DUO. ae ants 
Rey.Acts, pages 513, 669, 671, 691, 696, 
698, 700.—National Bank of Commerce 
of Seattle v. Commissioner of Internal 
Revenue, 115 F.2d 875. 

C.C.A.9. Under California law, a hus- 
band and wife, living in California, 
may enter into an agreement with each 
other altering their legal relations as to 
property and changing the character 
of property theretofore acquired or 
thereafter to be acquired from com- 
munity to separate property, or from 
separate to community property, and 
status of property thus determined 
would be recognized in determining lia- 
bility of respective parties to pay feder- 
al income tax. Civ.Code Cal. §§ 158, 
159.—Boland v. Commissioner of In- 
ternal Revenue, 118 F.2d 622. 

Property settlement agreement be- 
tween taxpayer and his wife, adjusting 
respective interests in existing com- 
munity property, expressing intention 
of parties to thereby fix and determine 
eharacter of property thereafter to be 
acquired, and assigning to wife for her 
maintenance 25 per cent. of taxpayer’s 
annual income from personal services 
and such additional portion thereof as 
should be necessary to make up a speci- 
fied minimum amount per month, under 
California law, changed the status of 
taxpayer’s | personal earnings from 
“community property” to “separate 
property”, and income thereafter de- 
rived from taxpayer’s personal services 
was his “separate property” and was 
taxable to him alone. Civ.Code Cal. §§ 
158, 159, 16la.—Boland v. Commission- 
er of Internal Revenue, 118 F.2d 622. 


C.C.A.9. Where, on January 7, 1935, 
California taxpayer and his wife made 
property settlement agreement whereby 
the wife relinquished and surrendered 
forever all claims of every nature 
which she then had or might thereafter 
acquire against any property of tax- 
payer, and on January 29, 1936, tax- 
payer and his wife were divorced, sal- 
ary earned and received by taxpayer 
before January 7, 1935, was “commun- 
ity property” in which he and his wife 
had equal interest, and was therefore 
taxable one-half to each spouse. Civ. 
Code Cal. §§ 161a-164, 169, 687.—Van 
Dyke v. Commissioner of Internal Rev- 
enue, 120 F.2d 945. ‘ 

Where, on January 7, 1935, Califor- 
nia taxpayer and his wife made prop- 
erty settlement agreement whereby the 
wife relinquished and surrendered for- 
ever all claims of every nature which 
she then had or might thereafter ac- 
quire against any property of taxpay- 
er, and on January 29, 1936, taxpayer 
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and his wife were divorced, the agree- 


ment did not change the marital status 


of the taxpayer and his wife, but it 
changed the status of their property, 
including future earnings, from ‘‘com- 
munity property” to ‘‘separate proper- 
ty.”  Civ.Code Cal. §§ 158-160.—Van 
Dyke v. Commissioner of Internal Rev- 
enue, 120 F.2d 945. 

Where,. on January 7, 1935, Califor- 
nia taxpayer and his wife made prop- 
erty settlement agreement whereby the 
wife relinquished and surrendered for- 
ever all claims of every nature which 
she then had or might thereafter ac- 
quire against any property of taxpay- 
er, and on January 29, 1936, taxpayer 
and his wife were divorced, salary 
earned and received by taxpayer after 
January 7, 1935, was his “separate 
property” and was taxable to him 
alone. Civ.Code Cal. §§ 158-160, 161la- 
164, 169, 687.—Van Dyke v. Commis- 
sioner of Internal Revenue, 120 F.2d 


C.C.A.10. Where 50-year lease pro- 
vided that building erected by tenant 
should become landlord’s property at 
termination of lease, and lease was 
terminated in 1933 prior to end of 
term, and possession was delivered to 
landlord’s successor, building became 
property of landlord’s successor, and 
value thereof was ‘‘income” realized by 
successor in 1933.—Commissioner of 
Internal Revenue vy. Hills Corporation, 
115 Ei2d 322. 

C.C.A.10. Substance is paramount 
over form in the application of income 
tax laws.—Inland Development Co..v. 
Commissioner of Internal Revenue, 120 
F.2d 986: * 

C.C.A.Cal. Where 50-year lease was 
eancelled in 1933 for lessee’s default 
in payment of rents, and lessor re- 
gained possession of land together with 
a hotel building which had been erect- 
ed by lessee in 1912 and a garage 
which had been built by lessee in 
1915, lessor filing income tax return 
on a cash basis ‘realized’ income 
from value of buildings on forfeiture 
of lease, within Revenue Act, for in- 
come tax purposes, though title to the 
improvements had passed to lessor up- 
on completion of the construction. 
Revenue Act 1932, § 22, 26 U.S.C.A. 
Int.Rev.Acts, page 487; Civ.Code Cal. 
§ 1013.—Lewis v. Pope Estate Co., 116 
F.2d 328. 


C.C.A.Mass. The basic distinction be- 
tween “employees” who are immune 
from federal taxation and so-called “‘in- 
dependent contractors’? who are not im- 
mune is whether there exists that lib- 


erty of action which excludes the idea 


of that control or right of control by 
employer which. characterizes the re- 
lation of employer and employee and 
differentiates the employee or servant 
from the independent contractor, which 
concept of control, combined with close- 
ly allied facts concerning hours of 
work, freedom to engage in other pro- 
fessional activity, continuity of em- 
ployment, etc., constitute real method 
of separating those immune from those 
subject to federal taxation. Public 
Salary Tax Act of 1939, § 201, 26 U.S. 
C.A. Int.Rev.Code, § 22, note—Meigs v. 


USS ello ee 2de 3, lattirming .30 hy 
Supp. 68 
C.C.A.Mass. The purpose of Public 


Salary Tax Act giving immunity for 
compensation for personal service as 
an officer or employee of a state, or 
any political subdivision thereof, was 
to provide that where a taxpayer as- 
serted immunity as a state employee as 
to taxes prior to taxable year begin- 
ning January 1, 1939, such immunity 
would be allowed under certain pro- 
eedural circumstances if same result 
would have been reached prior to de- 
cision of the United States Supreme 
Court determining that compensation 
received by officers and employees of 
state and political subdivisions of state 
was not constitutionally immune from 
federal income tax. Public Salary Tax 
Act of 1939, § 201, 26 U.S.C.A, Int.Rev. 
§ 22 note.—Meigs v. U. S.,- 115 
affirming 30 F.Supp. 68, 
The taxability of independent con- 
tractors with the state, or state em- 


‘ relationship between the parties. 
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ployees of an agency considered not : 


to be engaged e 
mental function, was in no wise en 
changed by Public Salary Tax Act giv- 
ing immunity for compensation for ; 

personal service as an officer or em- 
ployee of a state, or any political sub- 
division thereof limited to years prior ; 
to 1938. Public Salary Tax Act) of 973) 
1939,°§ 201, 26 U-S.C.A, Int.Rev.Code, yy 
§ 22 note.—Meigs v. U. S., 115 F.2d 13, ie. 
affirming 30 F.Supp. 68 palsies 

The words “officer or employee” in — 
Public Salary Tax Act giving tax im-_ 
munity for compensation for personal 
service as an officer or employee of a 
state, or any political subdivision there- 
of limited to years prior to 1938, were © 
intended to have a meaning no broader | 
than that formerly given to same : 
words in exemptive provisions of in- | 
come tax statutes whereunder to se- 
cure advantage of exemption, it was 
necessary to establish that taxpayer | 
was employed in essential governmental 
agency and that he was an officer or — . 
employee and not an independent.con- 
tractor. Public. Salary Tax Act of 
1939, § 201, 26 U.S.C.A, Int.Rev.Code, — ‘ 
§ 22 note; Revenue Act 1926, § 1211, — 
26 U.S.C.A. Int.Rev.Acts, page 342.—_ 
Meigs v. U. S., 115 F.2d 13, affirming 
30 F.Supp. 68. 

In determining whether a person is — 
an “employee” of state and as such 
immune from federal taxation or an © 
‘Gndependent contractor” who is not — 
immune, the question of control is a ~ 
matter of fact to be settled by circum-— 
stances of particular case. Public Sal- 
ary Tax Act of 1939, § 201, 26 U.S.C.A. 
Int.Rev.Code, § 22 note.—Meigs v. U. iis 
a3 115 F.2d 138, affirming 30 F.Supp. 


in essential govern- — 


That gynecologist rendering services — 
to patients of Massachusetts state hos- 
pital might have been included in def- — 
inition of “employee” in statutory au- — 
thorizations under which he was hired 
and pursuant to which his salary was 
cut and later restored was not con- — 
trolling in determining whether com-_ 
pensation received by gynecologist was — 
exempt from income tax on ground — 
that he was an “employee” of state or — 
agency or instrumentality thereof with- 
in Public Salary Tax Act of 1939 
granting tax immunity for year prior 
to calendar, year 1939 to employees 
of state. Public Salary Tax Act of 
6 U.S.C.A, Int.Rev.Code, 
115 F.2d 13, 
affirming 30 F.Supp. 68. Wika 


Tey 

That gynecologist rendering services 
to patients of Massachusetts state hos- 
pital was being paid on a salary basis > 
rather than on former fee basis waS 
without significance in determining — 
whether compensation was subject to 
income tax where duties performed — 
were the same and change in compen- 
sation was made solely for reasons of 
economy and not in order bo penance 

u - 
lic Salary Tax Act of 1939, § 201, 26 * 
U.S.C.A. Int.Rev.Code, § 22 note-—Meigs hase 
v. U. S:, 115 F.2d 13, affirming 30 F. Asi. 
Supp. 68. Bs 

In determining whether compensation j 
received by gynecologist for services 
rendered to patients of Massachusetts 
state nospital on ‘uesday or each week 
at annual salary prior to 1939 was ex- 
empt from income tax on ground that 
gynecologist was an ‘employee’ of 
state within Public Salary Tax Act 
granting tax immunity for year prior 
to year 1939 to employees of state, 
“employer-employee”’ relationship does 
not exist between a_hospital and its 
visiting surgeons sufficient to support 
an action against hospital for damages 
for negligent treatment of a patient by 
one of its doctors. Publie Salary Tax 
Act of ..1939, §),201) 26. U.S:GAS Int: 
Rey.Code, § 22 note—Meigs v. U. S., 
115 F.2d 13, affirming 30 F.Supp. 68. 

A gynecologist who rendered services 
to patients of Massachusetts state hos- 
pital on Tuesday of each week at an- 
nual salary prior to 1939 was not an 
“employee” of an agency or instru- 
mentality of the state so as to render 
his compensation for services exempt 
from income tax under Public Salary 
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Tax Act granting tax immunity for 
compensation for personal service as an 
employee of a state or any political 
subdivision thereof, where gynecologist 
was not subject to control of hospital, 
was in complete charge of gynecologi- 
cal service of hospital, and he gave up 
‘only a small portion of his time to the 
‘hospital and income from hospital was 
but a small portion of his total in- 
come. Public Salary Tax Act of 1939, 
/§ 201, 26 U.S.C.A. Int.Rev.Code, § 22 


» note—Meigs v. U. S., 115 F.2d 13, af- 
firming 30 F.Supp. 68. 


- ©.C.A.Mass. A taxpayer deducting a 
bad debt for income tax purposes can 
accept payment on the debt in the 
future, and must include such pay- 
“ment as income in the year received 
in his tax return, and the fact that a 
debt, called ‘‘worthless’” in one year, 
later is found to be collectible, does 
not destroy the previous ascertain- 
ment. Revenue Act 1934, § 23(k), 26 
U.S.C.A. Int.Rev.Acts, page 673.—Ham- 
Yen v. Welch, 116 F.2d 418. 

©.C.A.N.C. Generally, income tax 
law is concerned only with realized 
gains and losses, and where the tax- 
payer’s accounts are kept on a cash 
he re- 
Ceives taxable income only when. it 
actually comes into his possession or, 
if only constructively received, when 
the amount is definitely ascertained 
and subject to his unrestricted control. 
*—Penn v. Robertson, 115 F.2d 167, af- 
firming 29 F.Supp. 386. 
- ©,.C.A,Tex. Where oil producers and 
others agreed in 1924 to form purchas- 
ing company, 49 per cent. of whose 
common stock should be distributed 
among producers in proportions to be 
determined between themselves, though 


such stock was to be issued tempora- 
_ rily to specified producers and held in 


escrow until preferred stock should be 


- retired, and after preferred stock was 
retired in 1927, Texas subsidiary or- 


ganized by Delaware corporate pro- 


m8 ducer as its alter ego in Texas, for the 
sole purpose of carrying out the con- 


tract, entered shares allocated to it on 
its books, and the stock was released 
from escrow, and new certificates were 
issued in name of parent corporation, 


_ but subsidiary received and reported as 


income all subsequent dividends on 
such stock, subsidiary was in same po- 


sition as parent would have been and 


was liable for income tax with respect 
to such stock, as against contention 
that stock was received in a nontaxa- 
ble transfer from parent corporation.— 
Texon Oil & Land Co. of Texas y. U. 
S., 115 F.2d 647. 

C.C.A.Tex. What igs received by a 
compromise, if it is a part of the very 
thing claimed, is of the same charac- 
ter for tax purposes as the claim 
‘ Revenue, Act 
1932, § 22(b) (3), 26 U.S.C.A. Int.Rev. 
Code, § 22(b) (3).—White v. Thomas, 
116 F.2d 147. 

Money received by taxpayer as re- 
sult of compromise with estate of tax- 
payer’s claim to land allegedly given 
to taxpayer by decedent was not a 
“sift” but was taxable as “income.” 
Revenue Act 1932, § 22(b) (3), 26 US. 
C.A. Int.Rev.Code, § 22(b) (3).—White 
v. Thomas, 116 F.2d 147. 


C.C.A.Tex. Where taxpayer, a corpo- 
ration organized in 1929 by a Texas 
company, kept its books on an accrual 
basis, and was indebted to company on 
December 31, 1935, in amount of $295,- 
973.16, and taxpayer had assets of 
$149,644.98 and debts of $317,337.49, 
and on December 31 the Texas com- 
pany canceled taxpayer’s indebtedness 
to it, except current bills, thereby giv- 
ing taxpayer net assets in amount of 
$116,906.54 and enabling taxpayer to 
earry on its business without financial 
aid from company, and company re- 
mained solvent and taxpayer was no 
longer insolvent, cancellation of indebt- 
edness did not constitute a ‘‘gift’” to 
taxpayer but taxpayer realized taxable 
“income” in 1935, at least to extent of 
$116,906.54.—Haden Co. v. Commission- 
er of Internal Revenue, 118 F.2d 2865. 

C.C.A.Tex. Where three married sis- 
ters and their brother owned Texas 
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land in fee simple and conveyed land 
to trustees for ten years for purpose of 


carrying on certain farming and ranch-| 


ing businesses, but power of trustees 
to convey minerals was a separate and 
superadded matter for which the trus- 
tees were created expressly attorneys 
in fact, for purpose of determining tax- 
able income, bonuses received by trus- 
tees for executing mineral leases were 
“separate property” of the sisters and 
was not “community income” of each 
sister and her husband. Vernon’s Ann. 
Civ.St.Tex. art. 4614.—Crabb v. Com- 
missioner of Internal Revenue, 119 F. 
2d 772, case remanded 121 F.2d 1015. 

D.C.Md. The federal “income tax’ is 
a tax on net and not on gross income. 
—Supplee y. Magruder, 36 F.Supp. 722. 

The general purpose of the income 
tax is to find and tax the true net in- 
come as defined in the statute and this 
is accomplished only when current 
taxes and similar items are deducted 
from the current income. Revenue Act 
1936, § 28(a, c),#26 U.S.C:A. Int.Rev-. 
Acts, p. 827.—Supplee vy. Magruder, 36 
F.Supp. 722. / 

D.C.Mich. Income taxes are properly 
assessed upon basis of annual return, 
but generally only realized gains and 
losses are material.—_Old Merchants 
Nat. Bank & Trust Co. of Battle Creek 
v. U. S., 36 F.Supp. 961, affirmed Old- 
Merchants Nat. Bank & Trust Co. of 
Battle Creek v. U. S., 117 F.2d 737. 

D.C.Nev. The rule that income is 
not taxable until ‘realized’? does not 
mean that taxpayer, even on cash re- 
ceipts basis, who has fully enjoyed 
benefit of economic gain represented by 
his right to receive income, can escape 
taxation because he has not _ himself 
received payment from his obligor.— 
People of State of California ex rel. 
McColgan vy. Bruce, 37 F.Supp. 811. 

D.C.N.J. Income tax law is con- 
cerned only with realized losses and 
realized an UR caroae eee Smelting & 
Refining Co. v. U. S., 39 F.Supp. 334. 

D.C.Pa. Under provisions of revenue 
act that taxes imposed upon individuals 
shall apply to income of estates or of 
property held in trust, the meaning 
“and other income” is implicit in the 
last clause including income accumu- 
lated or held for future distribution 
under terms of will or trust. Rev- 
enue Act 1932, § 161, 26 U.S.C.A. Int. 
Rev.Code, § 161.—Kent v. Rothensies, 
35 F.Supp. 291. 

The last clause of section of revenue 
act providing that taxes imposed upon 
individuals shall apply to income of 
estates or of property held in trust is 
to be construed as being limited to ac- 
cumulated income in which distributee 
has a vested interest. Revenue Act 
1932, § 161, 26 U.S.C.A. Int.Rev.Code, 
paste ony v. Rothensies, 35 F.Supp. 

Ct.Cl. Where a. taxpayer receives 
earnings under a claim of right and 
without restriction on its disposition, 
he has received “income’’ which he 
must return, even though it may still 
be claimed that he is not entitled to 
retain the money, and even though he 
may still be adjudged liable to restore 
its equivalent.—Schramm y. U. §&., 
F.Supp. 1021. 


Ct.cCl. Where liquidating dividend 
distributed to stockholder in 1929 was 
received by him without restriction on 
its disposition and was acquired under 
a claim of right and without knowl- 
edge of any infirmity of title, and that 
situation existed at close of 1929, 
amount of profit in dividend constituted 
taxable “income” for that year, and 
fact that stockholder during 1931 was 
obliged to restore to corporation por- 
tion of amount received by him in 1929 
to satisfy in part an additional assess- 
ment by the Commissioner for 1928 
did not alter amount of stockholder’s 
gross income for 1929 but might afford 
a basis for deduction from gross in- 
come in 1931.—Schramm y. U. S., 
F.Supp. 1021. 

Where a taxpayer receives earniugs 
under a claim of right and without re- 
striction on its disposition, he has re- 
ceived “income” which he must return 
even though it may still be claimed 


lent.—Schramm vy. U. S,, 


1021. 
Cal.App. Income tax is_ technically 


not a tax on income on the property 


from which it is derived, but a personal — 


tax measured by income.—Berylwood 
Iny. Co. vy. Graham, 111 P.2d 467. 
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U.S. The rule that income is not tax- _ 
able until “realized” does not mean 
that taxpayer, even on cash receipts 
basis, who hag fully enjoyed the bene- 
fit of the economic gain represented by 
his right to receive income, can eS- 
cape taxation because he has not him~ 
self received payment from his obligor. 
Revenue Act 1934, § 22, 26 U.S.C.A. 
Int.Rev.Acts, page 669.—Helvering V. 
Horst, 61 S.Ct. 144, reversing Horst v. 
Commissioner of Internal Revenue, 107 
F.2d 906, certiorari granted Helvering 
v. Horst,’ 60 S.Ct. 807, 309 U.S, 650, — 
84 L.Ed. 1001. 

If taxpayer procures payment direct- 
ly to his creditors of items of interest 
or earnings due him, or sets up irrev- 
ocable trust with income payable to 
the objects of his bounty, he does not 
escape taxation because he did not 
actually receive the money, since in- 
come is “realized”? by assignor because 
he, who owns or controls the source 
of income, also controls the disposition 
of that which he could have received 
himself, and diverts payment from him- 
self to others as means of procuring 
satisfaction of his wants. Revenue Act 
1934, §§ 166, 167, 26 U.S.C.A. Int.Rev. 
Code, §§ 166, 167.—Helvering v. Horst, 
61 S.Ct. 144, reversing Horst v. Com- 
missioner of Internal Revenue, 107 F. 
2d 906, certiorari granted Helvering v. 
Horst, 60 S.Ct. 807, 309 U.S. 650, 84 
L.Ed. 1001. 

Where father, who reported income 
on cash receipts basis, detached nego- 
tiable interest coupons from. bonds 
shortly before their due date and gave | 
them to his son, who in the same year 
collected them at maturity, enjoyment 
of the economic benefit from the cou- 
pons was “realized”? by father as com- 
pletely as if he had collected the in- 
terest in dollars and expended them, 
and hence the interest payments were 
taxable to father in the years when 
paid. Revenue Act 1934, § 22, 26 U.S. 
C.A. Int.Rev.Acts, page 669.—Helvering 
v. Horst, 61 S.Ct. 144, reversing Horst 
v. Commissioner of Internal Revenue, 
107 F.2d 906, certiorari granted Helver- 
ing v. Horst, 60 S!Ct. 807, 309 U.S. 
650, 84 L.Ed. 1001. 

U.S. The statute defining ‘income” 
for purposes of taxation affords no 
basis for distinguishing, as respects 
taxability of income to assignor of right. 
to compensation, between cases where. 
the right to compensation vests instan- 
taneously in assignor when paid, though 
assignor never receives it, and cases 
where such right antedates the assign- 
ment and thus precludes instantaneous 
vesting. Revenue Act 1934, § 22, 26 U. 
S.C.A. Int.Rev.Acts, page 669.—Helver- 
ing v. Horst, 61 S.Ct. 144, reversing 
Horst v. Commissioner of Internal Rey- 
enue, 107 F.2d 906, certiorari granted 
Helvering v. Horst, 60 S.Ct. 807, 309 U. 
S. 650, 84 L.Ed. 1001. 


U.S. The purpose of statute defin- 
ing “income” for purposes of taxation 
cannot be escaped by anticipatory ar- 
rangements, however skillfully devised, 
to prevent income from vesting even 
for a second in donor of the income. 
Revenue Act 19384, § 22, 26 U.S.Q,A, 
Int.Rev.Acts, page 669.—Helvering vy. 
Horst, 61 S.Ct. 144, reversing Horst v. 
Commissioner of Internal Revenue, 107 
H.2d 906, certiorari granted Helvering 
v. Horst, 60 S.Ct. 807, 309 U.S. 650, 
84 L.Ed. 1001. 


U.S. If taxpayer procures payment 
directly to his creditors of items of 
interest or earnings due him, or sets 
up irrevocable trust with income pay- 
able to the objects of his bounty, he’ 
does not escape taxation because he 
did not actually receive the money, 
since income is “realized” by assignor 
because he, who owns or controls the 
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__U.S. Where general 


162(b).—Harrison vy. 
_ Ct. 759, reversing Schaffner v. Harri- 
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position of that which he could have 
received himself and diverts payment 


from himself to others as means of 


procuring satisfaction of his wants. 
Revenue Act 1934, §§ 166, 167, 26 U.S. 
C.A, Int.Rev.Code, §§ 166, 167.—Helver- 
ing v. Horst, 61 S.Ct, 144, reversing 
Horst v. Commissioner of Internal Rev- 
enue, 107 F.2d 906, certiorari granted 
Helvering v. Horst, 60 S.Ct. 807, 309 
U.S. 650, 84 L.Ed. 1001. 

U.S. The dominant purpose of the 
revenue laws is the taxation of income 
of those who earn or otherwise create 
the right to receive it and enjoy the 


benefit of it when gale Revenue Act 


1934, § 22, 26 U-S.C.A. Int.Rev.Acts, 
page 669.—Helvering v. Horst, 61 S.Ct. 
144, reversing Horst vy. Commissioner 
of Internal Revenue, 107 F.2d 906, cer- 
tiorari granted Helvering v. Horst, 60 
S.Ct. 807, 309 U.S. 650, 84 L.Ed. 1001. 
life insurance 
agent who made income tax returns 
on cash basis, after termination of his 
agency contracts and services as agent, 
made assignments of renewal commis- 
sions to become payable subsequently, 
without other apparent purpose than 
to confer on assignees the power to col- 
lect commissions, which they did in 
particular taxable year, the commis- 


- sions were taxable as “income” of the 


assignor in the year when paid. Rev- 
enue Act 1932, § 22, °26 U.S.C.A. Int. 
Rev.Acts, page 487.—Helvering v. Hu- 
bank, 61 S.Ct. 149, reversing Eubank v. 


Commissioner of Internal Revenue, 110 


F.2d 737, certiorari granted Helvering 
v. Eubank, 61 S.Ct. 27. 


U.S.Ill. One vested with the right to 
receive income does not escape the tax 
on that income by any kind of antici- 
patory arrangement, however skillfully 
devised, by which he procures payment 
of it to another, since, by the exercise 
of his power to command the income, 
he enjoys the benefit of the income on 
which the tax is laid. Revenue Act 
1928, §§ 22(a), 161(a), and § 162(b), 
26 U.S.C.A. Int,Rev.Acts, pages 354, 
405, and 26 U.S.C.A. Int.Rev.Code, § 
Schaffner, 61 S. 


son, 113 F.2d 449, certiorari granted 
Harrison v. Schaffner, 61 S.Ct. 134. 

Where life beneficiary of a testamen- 
tary trust in December, 1929, assigned 
to certain of her children specified 
amounts in dollars from income of 
trust for the year’ following assign- 
ment, and made a like assignment to 
her children and a son-in-law in No- 
vember, 1930, the assigned income, 
which was paid by the trustees to the 
several assignees, was taxable as such 
to the life beneficiary. Revenue Act 
1928, §§ 22(a), 161(a), and § 162(b), 
26. U.S.C.A. Int.Rev.Acts, pages 354, 
405, and 26 U.S.C.A. Int.Rey.Code, § 
162(b).—Harrison vy. Schaffner, 61 S.Ct. 
759, reversing Schaffner v. Harrison, 
113 F.2d 449, certiorari granted Harri- 
son y. Schaffner, 61 S.Ct. 134. 


C.C.A.2. Where directors of corpo- 
rate lessor adopted a resolution that 
rents thereafter received from lessee 
should be paid to the respective wives 
of the directors, the fact that the reso- 
lution contained no words of assign- 
ment or of trust would not preclude 
construing resolution as an assignment 
or declaration of trust for tax purposes, 
if resolution disclosed either an inten- 
tion to transfer a legal title or to hold 
it upon a definite trust.—Midwood As- 
sociates v. Commissioner of Internal 
Revenue, 115 F.2d 871. 


A resolution by directors of corporate 
lessor that rents thereafter received 
from lessee should be divided equally 
and paid to the respective wives of the 
directors did not operate as an assign- 
ment or a declaration of trust for pur- 
pose of computing corporation’s taxable 
income, and rentals were properly re- 
garded by Board of Tax Appeals as 
“income” of corporation, even if reso- 
lution were construed as an assignment 
of future rents, where corporation re- 
tained title to the property.—Midwood 
Associates v. Commissioner of Internal 
Revenue, 115 F.2d 871. 

C.C.A.3. An enforceable demand note 


f income, also controls the dis- 


of 
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executed by husband and delivered to 
wife in Pennsylvania and also secured 


by valuable collateral would. not be 
treated as a mere colorable device to 
screen gift in amount of annual inter- 
est payment by husband to wife, but 
would be treated as what it purported 
to be, so that interest paid was de- 
ductible in computing net income for 
income tax purposes, notwithstanding 
that wife failed to demand payment for 
11 years. Revenue Acts 1932, and 1934, 
§ 23(b), 26 U.S.C.A.Int.Rev.Acts, pages 
489, 672—Commissioner of Internal 
Revenue v. Park, 113 F.2d 352. 
C.C.A.8. An agreement between hus- 
band and wife by which wife trans- 
ferred certain securities to husband, 
and husband was to pay _ $400 per 
month to wife for life in order to pre- 
vent consideration of alimony by the 
court in which husband’s divorce action 
was pending, and husband was_ to 
pledge stock to secure such monthly 
payments, did not create an ‘‘assign- 
ment in trust” but a mere “pledge” of 
securities to secure performance of hus- 
band’s continuing, legal and contractu- 
al obligation to pay $400 a month to 
wife for life, and hence amount paid 
to wife by husband after divorce was 
taxable to -husband.—Tilles v. Com- 
a ones of Internal Revenue, 113 F. 


C.C.A.9. Where married persons 
domiciled in a community property 
state make an agreement valid under 
the local law whereby the future earn- 
ings of each shall not become com- 
munity property but shall remain the 
separate property of the _ recipient, 
agreement will be recognized in ap- 
plying the federal income tax law.— 


Black v. Commissioner of Internal 
Revenue, 114 F.2d 355. i 
Under the statute providing that 


individuals carrying on business in 
partnership are liable for income taxes 
in their individual capacity only, and 
that each partner in computing his 
net income must report his distributive 
share of the net income of the part- 
nership whether distributed or not, 
the entire amount of income distributa- 
ble to a partner is not taxable to him 
if half of it is owned by partner’s 
wife as community property, but the 
partner is liable to the extent only of 
his ownership of the income. Revenue 
Act of 1934, §§ 181, 182, 26 U.S.C.A. 
Int.Revy.Acts, p. 728.—Black v. Com- 
pupa uer of Internal Revenue, 114 F.2d 


C.C.A.9. In determining income tax 
payable by an individual the status 
of earnings is controlled by the law of 


domicile. lack v. Commissioner of 
Internal venue, 114 F.2d 355. 
C.C.A.9. A water supply company 


whose entire income consisted of re- 
ceipts from sale of water to private 
consumers, and whose entire stock was 
owned by Regents of University of 
California, was not a “state” or a ‘“‘po- 
litical subdivision of a state’ within 
statutes exempting from federal income 
tax income derived from a public utili- 
ty and accruing to a state or political 
subdivision of a state, where no part 
of corporation’s income for years in- 
volved accrued to any one except the 
corporation. Revenue Acts 1932 and 
1934, § 116(d), 26 U.S.C.A, Int.Rey. 
Code, § 116(d); Const.Cal. art. 9, § 9.— 
Bear Gulch Water Co. v. Commissioner 
of Internal Revenue, 116 F.2d 975. 
C.C.A.Cal. The statute providing 
that every proprietor or possessor of 
and every person in any manner inter- 
ested in the use of any still, distillery 
or distilling apparatus shall be jointly 
and severally liable for taxes imposed 
on distilled spirits produced therefrom 
was designed to prevent evasion of 
the tax and to circumvent frauds upon 
the government. 26 U.S.C.A, Int.Rey. 
Code, § 2800(d).—Dougherty v. Lewis, 
115 F.2d 478, affirming 28 F.Supp. 621. 
Where plaintiff subleased property to 
individuals who utilized buildings lo- 
cated thereon for illegal operation of a 
still and plaintiff knew of the illegal 
use of the property and knew that his 
comparatively high rental which was 
exacted as the price of concealment 
of the illegal operation was being de- 


Z 


rived therefrom, plaintiff was a “per-— 


son in any manner interested in the 
use of any still’ within meaning of 
statute imposing liability upon such 
persons for taxes imposed on_ distilled 


spirits produced from still. 26 U.S.C. — 


A. Int.Rey.Code, § 2800(d).—Dougherty 


v. Lewis, 115 F.2d 478, affirming 28 
F.Supp. 621. 
C.C.A.Il], Where railroad conveyed 


its property to another forever without 
reservation in consideration of the pay- 
ment by grantee to grantor’s share- 
holders of an annual seven per cent. 
dividend, and taxes arising from pay- 
ment of such dividend, ‘agreement 
transferred all corporate assets togeth- 
er with income therefrom irrevocably 
to grantee and created a contractual 
obligation in favor of grantor’s share- 


‘holders who could enforce such agree- 


ment and who could receive such pay- 
ment only by virtue of their status un- 
der the contract and not by virtue of 


their status as stockholders and there sr 


was no actual or constructive ‘receipt 
of dividend’ by grantor so as to re- 
quire grantee to pay federal income tax 


on amount received by shareholders.— _ ah 


A & Ci R: Col vis OlSs) 18 ee 
C.C.A.Okl. A taxpayer has right to 


decrease amount of his taxes or avoid r 
them in toto by lawful method, but_ 
forms used for accomplishment of pur- 


pose to evade or avoid taxes will be 
scrutinized.—Continental Oil Co. 
Jones, 113 F.2d 557, affirming 


D.C.Ky. 
can make future earnings taxable to 
any but the real owner thereof, nor 


make future income from property tax- — 


able to any but the owner of the right 


or title from which the income springs. 


—Hellman vy. Glenn, 36 F.Supp, 423. 


D.C.Ky. Earned income is taxed to X 


the one who earns it, while unearned in- 


come is taxed to the one who owns the 


property or right that produces it.— 
Hellman vy. Glenn, 36-IF’.Supp. 423. 


There is no rule prohibiting persons © 
from acting through an agent and be- 
coming entitled to all the profits from 


a transaction, without any participation 
in the profits by the agent, and if the 


- 


Very tae 
2.6 Re 
Supp. 694, certiorari denied 61 S.Ct. 64.° 
No device or arrangement — 


t 
~ 


relationship is actually and legally the 


relationship of principal and agent, the 
government has no right to ignore it 


in assessing income taxes.—Hellman Vv. — 


Glenn, 36 F.Supp. 4238. . ‘ 
D.C.Ky. The assignment of future 
profits to be earned by the assignor 
does not divest him of tax liability 
peereou.-- Hella v. Glenn, 36 F.Supp. 


A gift of income, though made within , 


the tax year in which the income was 
earned and received, does not relieve 
the person earning the income and dis- 


posing of it by gift from the payment — 
income tax thereon.—Hellman vy. 


of 
Glenn, 36 F.Supp. 423. 

D.C.Okl. Where plaintiff agreed to 
pay a certain sum for drilling oil wells 
out of oil produced and assigned an 
interest in oil produced to drilling 
contractors until full amount of sum 
to be paid contractors was paid in oil 
produced, and proportionate part of 
proceeds from sale of oil produced was 
paid directly to contractors or their as- 
signees by pipe line companies, income 
produced from oil paid to contractors 
under assignments was not taxable to 
plaintiff—Davon Oil Co. v. Jones, 36 
F.Supp. 681. 


Ct.Cl. Income taxes of a taxpayer 
living in California must be assessed in 
accordance with any agreement between 
taxpayer and her spouse for division of 
their income, instead of in aceordance 
with community property law of Cali- 
fornia. Civ.Code Cal. § 161la.—Claire 
v. U. S., 34 F.Supp. 1009. 


App.D.c. The assignment by donor 
of a year’s income from trust was in- 
eludable in donor’s ‘‘gross income” for 
income tax purposes, where donor had 
life interest in income of trust, assign- 
ment was to corpus which earned for 
donor, and corpus was to be adminis- 
tered at donor’s death under four 
trusts for benefit of widow and chil- 
dren. Revenue Acts 1932, 1934, § 22 


§ 5514 


(a), 26 U.S.C.A. Int.Rev.Acts, pages 
weet 669.—Huber vy. Helvering, 117 F.2d 
fi % 


§ 55% 

U.S. The realization of income, rath- 
er than the acquisition of the right to 
receive it, is the taxable event and 
is not deemed to occur until the income 

iS is paid, but not all economic gain of 
= taxpayer is taxable income. Revenue 


ds Act 1934, § 22, 26 U.S.C.A. Int.Rey. 
een. 4 Acts, page 669.—Helvering v. Horst, 
F 61 S.Ct. 144, reversing Horst v. Com- 

Revenue, 107 


ie missioner of Internal 1 
= ¥.2d 906, certiorari granted Helvering 
v. Horst, 60 S.Ct. 807, 309 U.S. 650, 
84 L.Ed. 1001. 

The rule that income is not taxable 
os until ‘‘realized” is founded on adminis- 
--—s- trative convenience, and is only a rule 

of postponement of the tax to the final 
event of ‘‘enjoyment’”’ of the income, 
usually the receipt of it by the tax- 
payer, and not a rule of exemption 
from taxation where enjoyment is con- 
- summated by some event other than 
_taxpayer’s personal receipt of money 
or property. Revenue Act 1934, § 22, 
26 U.S.C.A. Int.Rey.Acts, page 669.— 
_ Helvering v. Horst, 61 S.Ct. 144, re- 
- versing Horst v. Commissioner of In- 
. ternal Revenue, 107 F.2d 906, cer- 
_tiorari granted Helvering vy. Horst, 60 
§.Ct. 807, 309 U.S. 650, 84 L.Ed. 1001. 

U.S. Receipt in cash or property is 
-not the only characteristic of realiza- 
tion of income to a taxpayer on the 
cash receipts basis, and, where tax- 
payer does not receive payment of in- 
 @ome in money or property, “realiza- 
tion’? may occur when the last step is 
taken by which he obtains the fruition 
_, of the economic gain which has already 
accrued to him. Revenue Act 1934, § 
22, 26 U.S.C.A. Int.Rev.Acts, page 669. 

_—Helvering v. Horst, 61 §.Ct. 144, re- 
_ versing Horst v. Commissioner of In- 
ternal Revenue, 107 F.2d 906,. cer- 
_tiorari granted Helvering v. Horst, 60 
 §.Ct. 807, 309 U.S. 650, 84 L.Ed. 1001. 
The rule that income is not taxable 
- until “realized” does not mean_ that 
' taxpayer, even on cash receipts basis, 
who has fully enjoyed the benefit of 
the economic gain represented by his 
- yvight to -receive income, can escape 
taxation because he has not himself 
received payment from his obligor. 
Revenue Act 1934, § 22, 26 U.S.C.A. 
Int.Reyv.Acts, page 669.—Helvering v. 
Horst, 61 S.Ct. 144, reversing Horst v. 
Commissioner of Internal Revenue, 107 
F.2d 906, certiorari granted Helvering 
_v. Horst, 60 S.Ct. 807, 309 U.S. 650, 84 
L.Ed. 1001. 


_Bnjoyment of income may be con- 
-summated, so as to constitute ‘‘realiza- 
tion” of taxable income, when tax- 
payer has made such use or disposition 
of his power to receive or control the 
income as to procure in its place other 
satisfactions which are of economic 
worth. Revenue Act 1934, § 22, 26 
 Uz.S.C.A. Int.Rev.Acts, page 669.—Hel- 
vering y. Horst, 61 S.Ct. 144, reversing 


Horst v. Commissioner of Internal 
Revenue, 107 F.2d -906, certiorari 
_ granted Helvering v. Horst, 60 S.Ct. 


807, 309 U.S. 650, 84 L.Ed. 1001. 
The tax laid upon income ‘derived 

from * * * wages, or compensation 

for personal services, of whatever kind 


and in whatever form paid * * *; 
also from interest’, cannot be _ in- 
terpreted as not applying to income 


derived from interest or compensation 
when he who is entitled to receive it 
makes use of his power to dispose of 
it in procuring satisfactions which he 
would otherwise procure only by the 
use of the money when received, Rev- 
enue Acts 1934, § 22, 26 U.S.C.A. Int. 
Rey.Acts, page 669.—Helvering  v. 
Horst, 61 S.Ct. 144, reversing Horst v. 
Commissioner of Internal Revenue, 107 
F.2d 906, certiorari granted Helvering 


v. Horst, 60 S.Ct. 807, 309 U.S. 650, 
84 L.Ed. 1001. 
U.S. Under section of Revenue Act 


providing that in computing net in- 
come for period in which falls date of 
death of taxpayer, amounts accrued u 
to date of death should be included, 
where partnership agreement and sub- 
sequent arrangement between executors 


- = .f  . 


¥ 


ar , 
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and surviving partners called for a val- 


uation for purpose of closing out part- 
nership on date of partner’s death and 
a dissolution as of that day, share of 
deceased partner who ag his accounts 
on a calendar year cash receipts and 
disbursements basis, of net income of 
partnership was to be accounted for 
in the deceased partner’s return, with- 
out consideration of the period over 
which the income was earned, and the 
fact that the payment for unfinished 
business would not be collected until 
another taxable year was immaterial. 
Revenue Act 1934, §§ 42, 48, 182, 26 
U.S.C.A. Int.Rev.Code, §§ 42, 48, 26 U. 
S.C.A, Int. Rev.Acts, page 728.—Helver- 
ing vy. Enright’s Estate, 61 S.Ct. 777, re- 
versing Wnright’s Estate v. Commission- 
er of Internal Revenue, 112 F.2d 919, 
certiorari granted MHelvering vy. En- 
right’s Hstate, 61 S.Ct. 134. 

Under section of Revenue Act provid- 
ing that in computing net income for 
period in which falls date of death of 
taxpayer, amounts accrued up to date 
of death shall be included, where part- 
nership agreement and subsequent ar- 
rangement between deceased partner’s 
executors and surviving partners called 
for valuation of deceased’s interest in 
partnership on day of partner’s death 
and a dissolution as of that day, the 
valuation of the deceased’s interest in 
the partnership was an “accrual’’ which 
was required to be reflected in the ‘‘in- 
come” tax return of the deceased part- 
ner who kept his accounts on a calen- 
dar year cash receipts and disburse- 
ments basis, and was not a mere “val- 
uation of assets’’ only reflected in es- 
tate or inheritance reports. Revenue 
Act 1934, §§ 42, 48, 182, 26 U.S.C.A, 
Int.Rev.Code, §§ 42, 48, 26 U.S.C.A. 
Int.Rev.Acts, page 728—Helvering v. 
Hnright’s Hstate, 61 S.Ct. 777, revers- 
ing Enright’s Hstate v. Commissioner 
of Internal Revenue, 112 F.2d 919, cer- 
tiorari granted Helvering y. HWnright’s 
Bstate, 61 S.Ct. 134. 


The meaning to be attributed to ‘“‘ac- 
crued” as used in statute providing 
that in computing net income for peri- 
od in which falls date of death of tax- 
payer, amounts accrued up to date of 
death should be included, is to be gath- 
ered from its surroundings, and such 
rule is emphasized by the section of the 
Revenue Act defining accrued. Revenue 
Act 1934, §§ 42, 48, 26 U.S.C.A. Int.Reyv. 
Code, §§ 42, 48.—Helvering v. Enright’s 
Hstate, 61 S.Ct. 777, reversing Hnright’s 
BDstate v. Commissioner of Internal Rey- 
enue, 112 F.2d 919, certiorari granted 
ne v. Enright’s Estate, 61 S.Ct. 


In determining meaning fo be at- 
tributed to “accrued” as used in section 
of Revenue Act providing that in com- 
puting net income for period in which 
falls date of death of taxpayer, amounts 
accrued up to date of death should be 
included, the section providing that 
term accrued shall be construed accord- 
ing to the method of accounting upon 
basis of which net income is computed 
was inapplicable, since a taxpayer on a 
cash basis cannot have a method of ac- 
counting by which the meaning of ac- 
erued is fixed. Revenue’ Act 1934, §§ 
42, 48, 26 U.8.C.A. Int.Rey.Code, §§ 
42, 48.—Helvering v. Enright’s Estate, 
61 S.Ct. 777, reversing Enright’s Estate 
v. Commissioner of Internal Revenue, 
112 F.2d 919, certiorari granted Helver- 
ing y. Enright’s Estate, 61 S.Ct. 134. 

The section of the Revenue Act pro- 
viding that in computing net income for 
period in which falls date of death of 
taxpayer, amounts accrued up-to date 
of death shall be included, was aimed 
at putting cash receipts taxpayer on 
accrual basis. Revenue Act 1934, § 42, 
26 U.S.C.A. Int.Rev.Code, § 42.—Hel- 
vering v. Enright’s Estate, 61 S.Ct. 777, 
reversing Enright’s Estate y. Commis- 
sioner of Internal Revenue, 112 F.2d 
919, certiorari granted Helvering y. Bn- 
right’s Wstate, 61 S.Ct. 134. 

Under section of the Revenue Act 
providing that in computing net in- 
come for period in which falls date of 
death of taxpayer, amounts accrued up 
to date of death shall be included, ‘‘ac- 
ecruals” are to be construed in further- 


ay. Y eee: = aN 
ance of the intent of Congress t e 
into income the assets of decedents 
earned during their life and unreport-. 
ed as income, which on a cash return 
would appear in the estate returns. 
Revenue Act 1934, § 42, 26 U.S.C.A. 
Int.Rev.Code, § 42.—Helvering v. En- 
right’s Estate, 61 S.Ct. 777, reversing 
Enright’s Estate v. Commissioner of 
Internal Revenue, 112 F.2d 919, certio- 
rari granted Helvering v. WBnright’s 
Hstate, 61 S.Ct. 134. 

Under section of the Revenue Act 
providing that in computing net income 
for period in which falls date of death 
of taxpayer, amounts accrued up to date 
of death shall be included, “accrued in- 
come” connotes more than interest. 
Revenue Act 1934, § 42, 26 U.S.C.A, 
Int.Rev.Code, § 42.—Helvering v. En- . 
right’s Hstate, 61 S.Ct. 777, reversing 
Enright’s Estate v. Commissioner’ of 
Internal Revenue, 112 F.2d 919, certio- 
rari granted Helvering v. Enright’s Hs-. 
tate, 61 S.Ct. 134. é 

Under section of the Revenue Act 
providing that in computing net income 
for period in which falls date of death 
of taxpayer amounts accrued up to date 
of death shall be included, ‘accrued 
income” for uncompleted operations in- 
cludes the value of the services ren- 
dered by the decedent, capable of ap- 
proximate valuation whether based on 
agreed compensation or on quantum 
meruit and the requirement of valua- 
tion comprehends the elements of col- 
lectibility. Revenue Act 1934, § 42 
26 U.S.C.A. Int.Rev.Code, § 42.—Hel- 
vering v. Enright’s Hstate, 61 S.Ct. 777, 
reversing Wnright’s Estate v. Commis- 
sioner of Internal Revenue, 112 F.2d 
919, certiorari granted Helvering v, Hn- 
right’s Dstate, 61 S.Ct. 134. 

In statute providing that there shail 
be included in computing the net in- 
come of each partner his distributive 
share whether distributed or not of the. 
net income of the partnership for the 
taxable year, ‘distributive share’ does 
not mean available in cash for payment — 
to the partner, but it means only that 
gains attributable to the partner's 
interest in the firm were earned. Rey- 
enue Act 1934, § 182, 26 U.S.C.A. Int. 
Rev.Acts, page 728.—Helvering v. HEn- 
right’s Estate, 61 S.Ct. 777, reversing 
Enright’s Estate v. Commissioner of 
Internal Revenue, 112 F.2d 919, certio- 
rari granted Helvering v. Enright’s 
Estate, 61 S.Ct, 134. 


U.S. Where deceased physician, who 
during 1935 was a member of medical 
partnership and entitled to 40 per cent. 
of its profits, died December 25, 1935, 
on which date there were outstanding 
about $69,000 of partmership accounts 
receivable for services rendered to pa- 
tients during deceased’s lifetime, and 
the deceased’s interest in the accounts 
came to over $27,000, the inclusion in 
the deceased’s 1935 “income” of the 
fair value of his interest in the accounts 
which was fixed at one-fifth of face val- 
ue was proper in fixing income tax al- 
though deceased kept his accounts on a 
cash basis. Partnership Law N.Y. § 
62, subd. 4; Revenue Act 1934, § 42, 
26 U.S.C.A, Int.Rev.Code, § 42.—Pfaff 
v. Commissioner of Internal Revenue, 
61 S.Ct. 783, affirming 113 H.2d 114, 
certiorari granted 61 S.Ct, 140. 

C.C.A.1, Withdrawals of corporate 
funds at stockholders giving rise to 
debts, which are subsequently cancelled 
when corporation has a‘ large surplus 
available for distribution of dividends, 
are taxable to the stockholders ag divi- 
dends in the year in which indebted- 
ness is cancelled.—Allen y. Commission- 
er of Internal Revenue, 117 F.2d 364. 

©.C.A.2. Where by February 1, 1929, 
all accounts for which bad debt reserve 
had been set up had been collected, 
and commissioner gaye his consent to 
change in taxpayer’s method of ac- 
counting by accepting the 1929 tax 
return with knowledge that reserve 
method was not used, the unexpended 
portion of the reserve became “income” 
of the taxpayer in that year, and the 
commissioner’s failure to tax it in that 
year did not justify taxing it for fiscal 
year ending April 30, 1936, when the 
reserve was transferred on taxpayer’s 


is 
> 


was 


Commissioner of Internal Revenue, 113 


a li on account and di 

ted to stockholder. Revenue Ac 
6, § 234(a) (5), 26 U.S.C.A.Int.Rev. 

Acts, page 186.—S. Rossin & Sons v. 


F.2d 652. 
C.C.A.2. Where construction com- 
pany’s stockholder held at his death, 
in 1918, the company’s notes on which 
he had been an indorser and which he 
had had to take up, and notes were 
taken as worthless in appraisal of es- 
tate on supposition that company was 
hopelessly insolvent, and company took 
up notes from stockholder’s trustees in 
1935 when favorable judgment in favor 
of company was paid, amount received 
on notes was subject to tax as ‘‘in- 
come” for 1935, on ground that such 
amount was a “gain’ or increase in 
value of property which had con- 
stituted part of estate in  trustee’s 
hands. Revenue Act 1934, §§ 22(a), 

112(a), 26 U:S.C.A. §§ 22 
111(a, c¢), 112(a).—Helvering v. 
Roth, 115 F.2d 239. 

C.C.A.3. Where corporation named as 
beneficiary in uumatured policies on 
the life of its president delivered poli- 
cies and made them payable to a trust 
company which engaged to collect pro- 
ceeds when occasion arose and distrib- 
ute them to holders of stock in cor- 
poration at that time, and corporation 
reserved among other rights the right 
to hypothecate policies to the extent of 
selling them, dividend transfer to stock- 
holders occurred at time of distribu- 


tion after president’s death and not 


“ 
. 
. 


immediately upon execution of distri- 
bution agreement, and_ distributions 
were taxable to stockholders as ‘divi- 
dends’’?’ measured by amount of pro- 
ceeds of policies. Revenue Act 1934, §§ 
22(b) (1), 115(a, b), 26 U.S.C.A. Int. 
Rey.Acts, pages 670, 703.—Golden v. 
2 Monat of Internal Revenue, 113 


Where corporation named ags_bene- 
ficiary in unmatured policies on the life 
of its president delivered policies and 
made them payable to a trust company 
which engaged to collect proceeds when 
occasion arose and distribute them to 
holders of stock in the corporation at 
that time, insurance dividend payable 
on stock held by president did not ac- 
erue to him individually in the period 
before his death but accrued to his 
estate in the period after his death, and 
the Board of Tax Appeals properly al- 
located the dividend to the later period 
for income tax purposes. Revenue Act 
1934, §§ 22(b) (1), 115(a, b), 26 
U.S.C.A. Int.Rev.Acts, pages 670, 763.— 
Goiden vy. Commissioner of Internal 
Revenue, 113 F.2d 590. 


‘©.C.A.6. There are no hard and fast 
rules of thumb that can be used in de- 
termining, for taxation purposes, when 
a ‘sale’ was consummated, and no 
single factor is controlling, but trans- 
action must be viewed as a whole and 
in light of realism and practicality, and 
passage of title is most conclusive cir- 
cumstance, transfer of possession be- 
ing also significant, and whether there 
has been such substantial performance 
of conditions precedent as imposes 
upon purchaser an unconditional duty 
to pay may also be considered.—Com- 
missioner of Internal Revenue y. Segall, 
114 F.2d 706. 


Where executory contract under 
which a Michigan corporation was to 
acquire assets of a second corporation 
was made on October 2, 1931, and part 
of purchase price was then paid and a 
note was given for broker’s commis- 
sion, and January 2, 1932, was date 
fixed for transfer of assets, and Michi- 
gan corporation did not have an un- 
conditional right to execution ‘of docu- 
ments transferring title until it de- 
livered or tendered promised debentures 
on January 2, and second corporation 
did not have an unconditional right to 
debentures until it delivered or ten- 
dered contemplated bills of sale, the 
“sale’, for purposes of taxation of 
gain, if any, resulting from sale, did 
not occur until January 2, especially 
in view of interpretation which had 
been placed upon contract by. parties 
to it. Revenue Acts 1928, 1932, § 112 


\ U.S.C.A. Int.Rev.Acts, 


. \, 5 \ »; 
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eye (by (Aiy MD CAs ata’ i), 
on ), (d) (1), and § 112(i), 26 


nt.Rev.Code, § 112(a) (b) (4), 
(d) (1), and 26 U.S.C.A. Int.Rev.Acts, 
pages 379 and 513; Revenue Act 1932, 
§ 311(a) (1), (f), 26 U.S.C.A. Int.Rev. 
Code, § 311(a) (1), (£)—Commissioner 
SN ead Revenue v. Segall, 114 F.2d 

The interpretation placed upon a con- 
tract for sale of assets of a corporation 
by parties to contract was entitled to 
great, if not controlling, weight in de- 
termining when sale took place, for 
purposes of taxation of gain, if any, 
resulting’ from _ sale. Revenue Acts 
1928, 1932, § 112 (a) (b) (4), (d)_ (1), 
and § 112(i), 26 U.S.C.A, Int.Rev.Code, 
Saiei@) (b) (4), (d) (1), and 26 U.S. 

A. Int.Rey.Acts, pages 379 and 513; 
Revenue Act 1932, § 311(a) (1), (f), 26 
U.S.C.A. Int.Rev.Code, § 311(a) (1), (f). 
—Commissioner of Internal Revenue v. 
Segall, 114 F.2d 706. 

C.C.A.6. An  employer’s settlement 
with employee for less than amount 
previously deducted by employer as ex- 
pense in determining taxable income 
frees assets pro tanto for the employ- 
er’s general use and results in a cor- 
responding realization of “income,” 
which is taxable in the year in which 
the compromise occurs.—Commissioner 
of Internal Revenue v. Vandeveer, 114 
F.2d 719. 

C.C.A.7. Generally, a promise to pay 
in the future is not treated as “income” 
of the promisee at the time of the re- 
eeipt of the promise, in determining 
the amount of the promisee’s income 
for income tax purposes, even though 
the promise may be in the form of a 
written instrument. Revenue Act 1928, 
§ 42, 26 U.S.C.A. Int.Rev.Acts, page 
363.—McLaughlin v. Commissioner of 
Internal Revenue, 113 F.2d 611. 


In determining whether the receipt 
of a promissory obligation is a receipt 
of income for income tax purposes, the 
liquidity of the security is an impor- 
tant factor. Revenue Act 1928, § 42, 26 
page 363.—Mc- 
Laughlin y. Commissioner of Internal 
Revenue, 113 F.2d 611. 


Where six notes payable at six-month 
intervals were deposited under an es- 
crow agreement, under which the payees 
were without legal power to obtain pos- 
session of the notes or to utilize them 
for business purposes, and the escrowee 
held the notes as the representative of 
the maker, rather than of the payees, 
those notes which were not payable 
during the year when they were de- 
livered to the escrowee did not consti- 
tute “income” for that year for pur- 
poses of imposing income tax. Reve- 
nue Act 1928, § 42, 26 U.S.C.A. Int.Rev. 
Acts, page 363.—McLaughlin vy, Com- 
migloner of Internal Revenue, 113 F. 


C.C.A.9. Where trust in corporate 
form, administering royalty rights con- 
tracts with oil companies, engaged in 
business activity of making new con- 
tract giving trust a different percent- 
age of petroleum products from a dif- 
ferent area instead of royalty coming 
from lands described in original con- 
tract, prior to years in which income 
was derived from contract, such in- 
come was taxable as income of a busi- 
ness trust in years in which income 
was received. Revenue Act 1934, § 
801(a) (2), and Revenue Act 1936, § 
1001(a) (2), 26 U.S.C.A. Int.Rev.Code, 
§ 3797(a) (3).—Kettleman Hills Roy- 
alty Syndicate No. 1 v. Commissioner 
of Internal Revenue, 116 F.2d 382. 

C.C.A.9. Under capital gain income 
tax statute and Treasury Regulations 
providing that where tract of land is 
purchased with view to dividing it into 
lots, the cost basis shall be equitably 
apportioned to the several lots to the 
end that any gain derived from the 
sale of any such lots which constitutes 
taxable income may be returned as in- 
come for the year in which the sale is 
made, although the capital investment 
in a subdivision scheme yields a_ net 
loss to the taxpayer, the government re- 
ceives its tax from the profitable sale, 
in any year of the more desirable lots. 
Revenue Act 1928, §§ 111, 113, 26 U.S. 
C.A. Int.Rev.Acts, pages 376, 380.—Com- 


ee Shoe 
missioner of Internal Revenue v, Lagu- 
na Land & Water Co., 118 F.2d 412. 
Under capital gain income tax statute — 
and ‘Treasury Regulations providing ie 
that where tract of land is purchased he 
with view to dividing it into lots, the v 
cost basis shall be equitably appor- — 4S 
tioned to the several lots to. the end 4 
that any gain derived from the sale | 
which constitutes taxable income may 
be returned as income for the year in 


Anat 


which the sale is made, the taxpayer is 
required to treat each parcel sold as @ 
separate capital transaction having @  ~— 
separate basic cost and yielding a sep- 
arate profit in the year of its sale 


Revenue Act 1928, §§ 111, 118, 26 US. 
C.A, Int.Rev.Acts, pages 376, 380.— © 
Commissioner of Internal Revenue Vv. | 
pea Land & Water Co., 118 F.2d ~ 


_C.C.A.10. Where 50-year lease pro- 
vided that building erected by tenant — 
should become landlord’s property at 
termination of lease, and lease was 
terminated in 1933 prior to end of 
term, and possession was delivered to 
landlord’s successor, building became — 
property of landlord’s successor, and ~ 
value thereof was “income” realized by — 
successor in 1933.—Commissioner of In- 
ternal Revenue vy. Hills Corporation, © 
115 Fi2da: 322. oy 
C.C,A.10, Ordinarily, where books of 
account are kept on accrual basis, in- 
come represents “taxable gain” if itis 
actually received or the right to its 
receipt is definitely fixed during taxable 
year.—London-Butte Gold Mines Co. v. 
Commissioner of Internal Revenue, 116 
B.2d 478. 

Where mining property was in devel- — 
opment stage during 1933 and 1934 and 
passed to production stage in February, 
1935, and during 1933 and 1934, mining 
company sold ore to smelters who de- 


clined to make payment because of 
claim by third party, and when com- 
pany brought suit against smelters 
money was deposited in registry of 
court and judgment for the company — 
was affirmed in April, 1935, and money — 
became available to company in May, ~— 
1935, and books of account of company 
were kept on accrual basis, proceeds of 
judgment became “income” of company ~~ 
at time of receipt and not before, and’ — 
since mine had already passed to pro- — 
duction stage, no part of such income 
was then chargeable to “capital ac- | 
count” recoverable through depletion 
under terms of treasury regulation. 
London-Butte Gold Mines Co. v. Com- 
mselones of Internal Revenue, 116 F.2d 

78. fi a : 

C.C.A.Ga. Where taxpayer’s board 
of directors had ordered that its “long” _ 
position in the cotton market be main- 
tained and subsequent sales of con- — 
tracts for future delivery were treated 
by the parties ag independent transac- ; 
tions, the sales constituted ‘closed 
transactions” for purpose of computing © 
taxable income, notwithstanding that | 
taxpayer simultaneously purchased 
contracts calling for later future de- 
livery of the same kind and quantity 
of cotton, and that taxpayer’s long 
position in cotton was not liquidated yt 
until a subsequent year. United States 


Cotton Futures Act, 26 U.S.C.A, Int. ~ 

Rev.Code, §§ 1920 et seq., 3802; Rev- 
enue Act 1932, § 22(a), 26 US.CA. © © 
Int.Rev.Acts, page 487, and § 41, 26 tos 
U.S.C.A.. Int.Rev.Code, 


§ 41—Valley 

Waste Mills v. Page, 115 F.2d 466. ; 

C.C.A.Ga. A taxpayer who is in re- 
ceipt of a net income in one year must 
pay a tax thereon, though if the in- 
come were combined with that of an- 
other year, the result would be a loss. 
Revenue Act 1932, § 22(a), 26 U.S.C.A. 
Int.Rev.Acts, page 487, and § 41, 26 U. 
S.C.A. Int.Rev.Code, § 41.—-Valley 
Waste Mills v. Page, 115 F.2d 466. 

C.C.A.N.C. Generally, incoine tax law 
is concerned only with realized gains 
and losses, and where the taxpayer’s 
accounts are kept on a cash rather 
than an accrual basis, he receives taxa- 
ble income only when it actually comes 
into his possession or, if only con- 
structively received, when the amount 
is definitely ascertained and _ subject 
to his unrestricted controlL—Penn vy. 


SP ee Se ee ee ee 


in 
By tin 
~ Penn vy. Robertson, 415 F.2d 167, af- 
firming 29 F.Supp. 386. 


§ 551% , 
Robertson, 115 F.2d 167, affirming 29 
F.Supp. 386. 

Income tax accounting with the gov- 
ernment must be on an annual basis, 
and, therefore, moneys received by a 
taxpayer as his own. under a claim of 


right and without restriction as to 


their disposition are taxable for the 
year in which they are received and re- 
tained though in a later year t tax- 
payer must refund them in whole or 
in part, in which event he would have 
a claim for deduction in the later 
year.—Penn y. Robertson, 115 F.2d 
167, affirming 29 F.Supp. 386. | é 
Where New Jersey corporation in 
1929 sold stock to director under a 
stock allotment plan and thereafter ap- 
plied. dividends from the stock and 
erediits from an employees’ stock bene- 
fit fund to payment of purchase price, 
whether amount so applied in 1930 
was taxable to director as income for 
that year was to be determined in the 


light of conditions existing at the end 
of 1980 without regard to rescission 
of the plan in 1931—Penn v. Robert- 


son, 115 F.2d 167, affirming 29 F.Supp. 
386. 

* C.C.A.N.C. Where New Jersey cor- 
poration in 1929 sold stock to director 
under a stock allotment plan which 
provided for application of dividends 
from the stock and credits from an 
employees’ stock benefit fund to pay- 
ment of purchase price, amount so ap- 
plied in 1930 was taxable to director 
as income for that year notwithstand- 
ing that plan was void under New Jer- 
sey statute because not approved by 
stockholders and was rescinded the fol- 
lowing year. N.J.S.A. 14:9-1 et seq.— 
Penn v. Robertson, 115 F.2d 167, af- 
firming 29 F.Supp. 386. 

Where New Jersey corporation in 
1929 sold stock to director under a 


stock allotment plan which provided 


for application of dividends from the 
stock and credits from an employees’ 


stock benefit fund to payment of pur- 


ehase price, amounts so applied con- 
stituted income for the respective years 
which they were ascertained in 
amount and credited and not for years 
which the profits were earned.— 


©.C.4.N.C. Constructively received in- 
eome is taxable when the amount is 
definitely liquidated and available to 
the taxpayer without restriction.—Penn 
v. Robertson, 115 F.2d 167, affirming 
29 F.Supp. 386. 


C.C.A.Pa. Where stock received by 


- taxpayer in 1930 in reorganization pro- 


ceedings, in exchange for stock which 
taxpayer had acquired prior to March 
1, 1913, was, deposited in escrow and 
was subject to a restriction on sale for 
one year, and shares were issued in 
taxpayer’s name, and number of shares 
and date upon which taxpayer was en- 


titled to receive possession of certifi- 


eates were fixed in 1930, and taxpayer 
had legal title and equitable interest 
and his title was not conditional and 
could not be divested by any future 
occurrence, stock became taxpayer’s ab- 
solute property in 1930, and _ hence 
taxpayer received income in 1930 to ex- 
tent of value of stock. Revenue Act 
of 1928, §§ 111(a, c, d), 112(a), (ec) (1), 
113(b) (1, 2), 26 U.S.C.A. Int.Rev.Acts, 
pages 376, 377, 378, 383.—Heiner v. 
Gwinner, 114 F.2d 723, reversing Gwin- 
ner v. Heiner, 25 F.Supp. 659. 
C.C.A.Pa. Under statute relating to 
installment basis for income tax de- 
termination, the receipt by seller of an 
initial payment of not more than 40 
per cent. of the selling price is a “‘con- 
dition precedent” to seller’s right to 
report the sale on an installment basis. 
Revenue Act 1928, § 44(a, b); 26 U.S. 


C.A. Int.Rev.Acts, p. 364.—Caldwell v. 
U. §S., 114 F.2d 995, affirming 30 F. 
Supp. 308. 


Under statute authorizing seller to 
report sale on an installment basis for 
income tax determination only if the 
initial payments received by seller do 
not exceed 40 per cent. of the selling 
price, all payments received in the year 
of sale go to constitute the ‘initial 
payments”. Revenue Act 1928, § 44(a, 
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b), 26 U.S.C.A. Int.Rev.Acts, p. 364. 
—baldwell v. U. S., 114 F.2d 995, af- 


firming 30 F.Supp. 308. 

Under statute authorizing seller to 
report sale on an installment basis for 
income tax determination only if the 
initial payments received by seller do 
not exceed 40 per cent. of the selling 
price, assignments of choses in action 
as part of the consideration of a sale 
are to be included in calculating the 
“initial payments”. Revenue Act 1928, 
§ 44(a, b), 26 U.S.C.A. Int.Rev.Acts, p. 
364.—Caldwell v. U. S., 114 F.2d 995, 
affirming 30 F.Supp. 308. \ 


Under statute authorizing report of 
sale on an installment basis for income 
tax determination only if the initial 
payments received by seller do not ex- 
ceed 40 per cent. of the selling price, 
cash, choses in action, stock, and mort- 
gage bonds in excess of 40 per cent. 
of selling price of stock, which items 
were received by taxpayer during year 
of sale from third party on behalf of 
and in discharge of purchaser’s obliga- 
tion to taxpayer, constituted ‘“‘initial 
payments” and precluded report of the 
sale on installment basis. Revenue Act 
1928, § 44(a, b), 26 U.S.C.A.: Int.Rev. 
Acts, p. 364.—Caldwell v. U. S., 114 FP. 
2d 995, affirming 30 F.Supp. 308. 


C.C.A.Tex. Where oil producers and 
others agreed in 1924 to form pur- 
chasing company, 49 per cent. of whose 
common stock should be distributed 
among producers in proportions to 
be determined between themselves, 
though such stock was to be issued 
temporarily to specified producers and 
held in escrow until preferred. stock 
should be retired, and December 4, 
1926, it was decided to distribute such 
stock according to acreage, giving 987 
shares to particular subsidiary of one 
producer, and preferred stock was re- 
tired January 31, 1927, and on Feb- 
ruary 28, 1927, the subsidiary entered 
the stock on its books, but new certifi- 
cates were issued in name of parent 
corporation March 21, 1927, though 
subsidiary received and reported as in- 
come all dividends, the shares were “re- 
ceived” by subsidiary as taxable in- 
come in 1926-27, when particular 
shares were allocated, rather than in 
1924.—Texon, Oil & Land Co. of Texas 
Ves Scs ore OF 6410s 


D.C.Ky. Under statute providing 
that in case of death of taxpayer, there 
shall be included in computing net in- 
come for taxable period in which the 
date of taxpayer’s death falls, amount 
“accrued”? up to the date of his death, 
receipt of payment of stock dividends 
declared prior to the taxpayer’s death 
is not necessary in order to render the 
dividend taxable. Revenue Act 1934, 
§ 42, 26 U.S.C.A. Int.Rev.Code, § 42.— 
First Nat. Bank & Trust Co. y. Glenn, 
36 F.Supp. 552. 

Where dividend on corporate stock 
owned by taxpayer was declared before 
taxpayer’s death and the declaration of 
dividends provided that it would be 
payable to stockholders of record at a 
subsequent time, which was after the 
taxpayer’s death, the dividend ‘‘ac- 
erued”’ to taxpayer at time it was de- 
clared, within statute providing that 
in case of death of taxpayer, there shall 
be included in computing net income 
for taxable period, in which the date of 
his death falls, amount ‘‘accrued”’ up 
to date of his death. Revenue Act 
1934, § 42, 26 U.S.C.A, Int.Rev.Code, § 
42.—Virst Nat. Bank & Trust Co. vy. 
Glenn, 36 F.Supp. 552. 

D.C.Md. When an income taxpayer 
purchases investment property, he is 
chargeable only with the income subse- 
quently accruing from the property, 
and current charges against it are 
properly deductible to ascertain the 
net income. Revenue Act 1936, § 23(a, 
c), 26 U-S.C.A. Int.Rev.Acts, p. 827.— 
Supplee v. Magruder, 36 F.Supp. 722. 

If the current income is adjusted to 
the date of transfer, similarly the cur- 
rent charges against the income should 
likewise be adjusted in determinin 
net income. Revenue Act 1936, § 28 
(a, c), 26 U.S.C.A. Int.Rey.Acts, p. 827. 
—Supplee vy. Magruder, 36 F.Supp. 722. 

D.C.Mich. Income not actually re- 


ceived during taxable T, where right 
to receipt has not been definitely fix 
is not taxable during that year.—Old 
Merchants Nat. Bank & Trust Co. of 
Battle Creek v. U. S., 36 F.Supp. 961, 
affirmed Old-Merchants Nat. Bank 
Trust Co. of Battle Creek v. U. S., 117 
BY 20d.737. : 

D.C.N.Y. The rule that when a de- 
duction is outlawed the tax refund is 
taxable as of the year received is ap- 
plicable to processing  taxes.—In re 
Niagara Falls Milling Co., 37 F.Supp. 
47 


D.C.Pa. The statute requiring 
amounts accrued up to date of taxpay- 
er’s death to be included in computing 
taxable net income was intended to cor- 
rect previous situation wherein one 
paying taxes on cash basis had an ad- 
vantage over one paying taxes on ac- 
ecrual basis, and to prevent avoidance 
of taxes upon income accrued but not 
received at time of taxpayer’s death. 
Revenue Act of 1934, § 42, 26 U.S.C.A. 
Int.Rev.Code, § 42.—Bach vy. Rothensies, 
37 F.Supp. 217. 

Under statute requiring amounts ac- 
crued up to date of taxpayer’s death 
to be included in computing net in+ 
come, executors of deceased taxpayer 
must include all income accrued, even 
though it had not become due and col- 
lected until after taxpayer’s death. 
Revenue Act of 1934, § 42, 26 U.S.C.A. 
Int.Rev.Code, § 42.—Bach yv. Rothensies, 
37 F.Supp. 217. 

‘The life-beneficiary of a trust, even 
though it be governed by a spendthrift 
clause, has a vested right to his sbare 
of income on trust assets, and not only 
to such part as might have been col- 
lected at his death, as affecting taxa- 
tion of income accrued on date of ben- 
eficiary’s death. Revenue Act of 1934, § 
42, 26 U.S.C.A. Int.Rev.Code, § 42.— 
Bach v. Rothensies, 37 F.Supp. 217. 

The statute requiring amount of in- 
come accrued at date of taxpayer’s 
death to be included in computing tax- 
able net income was not intended to 
impose tax upon right to receive ac- 
crued income, but to reach accrued 
income which would otherwise escape 
taxation, and hence such statute is in- 
applicable where there is an intermedi- 
ate taxable entity which may be as- 
sessed for taxes that would otherwise 
be avoided. Revenue Act of 1934, § 42, 
26 _U.S.C.A. Int.Rev.Code, § 42.—Bach 
v. Rothensies, 37 F.Supp. 217. 


Where spendthrift trust estate and. 
life beneficiary of such trust kept ac- 
counts and filed tax returns on a cash 
basis, income accrued to the trust es- 
tate, but not collected or distributable, 
on date of beneficiary’s death, was not 
taxable ‘income’ of beneficiary, not- 
withstanding statute requiring inclu- 
sion of amounts accrued at date of tax- 
payer’s death in computing income, 
Revenue Act of 1934, §§ 42, 161, 162, 26 
U.S.C.A. Int.Rev.Code, §§ 42, 161, 162. 
—Bach v. Rothensies, 37 F.Supp. 217. 


Ct.Cl. Where taxpayer keeping rec- 
ords and making returns on a cash re- 
ceipts and disbursement basis sold all 
its business and assets in January, 
1920, a part of the consideration being 
the purchaser’s assumption of certain 
taxes which were paid in the years 
1921 and 1922, the taxes paid by the 
purchaser in 1921 and 1922 did not con- 
stitute taxable “income” to the tax- 
payer for the year 1920.—Nunnally Iny. 
Co: v. U..S., 36 F.Supp: 332. 

Ct.Cl. Where liquidating dividend 
distributed to stockholder in 1929 was 
received by him without restriction on 
its disposition and was acquired under 
a claim of right and without knoWledge 
of any infirmity of title, and that situ- 
ation existed at close of 1929, amount . 
of profit in dividend constituted tax- 
able “income” for that year, and fact 
that stockholder during 1931 was ob- 
liged to restore to corporation portion 
of amount received by him in 1929 to 
satisfy in part an additional assess- 
ment by the Commissioner for 1928 did 
not alter amount of stockholder’s gross 
income for 1929 but might afford a 
basis for deduction from gross income 
Pies hae ee v. U. S., 36 F.Supp. 
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Income from _ transactions 


y ta 
aliens operating banking partner- 
in Germany, caused German cus- 


tomers, who wished to borrow money, 


to draw drafts payable to taxpayers on 


New York banks, the taxpayers then 


negotiating drafts at banks which ac- 
cepted drafts solely upon credit of tax- 
payers who agreed to pay accepting 
bank the amount of each draft two 
days before its maturity, was taxable in 
United States under revenue act provi- 
sions concerning income from sources 
partly within and partly without United 
tates, if there was both a sale of 
property in United States and a pur- 
chase of that property in Germany. 
Revenue Act 1928, § 119(e), 26 US. 
C.A. Int.Rev.Code, § 119(e).—Helver- 
ing v. Stein, 115 F.2d 468. 

Income received from transactions 
whereby taxpayers, who were nonresi- 
dent aliens operating banking partner- 
ship in Germany, caused German cus- 
tomers, who wished to borrow money, 
to draw drafts payable to taxpayers so 
many days after sight on New York 
banks, the taxpayers then negotiating 
drafts at banks which accepted drafts 
solely upon credit of taxpayers who ha 
agreed to pay banks amount of each 
draft two days before its maturity, was 
not subject to income tax, where drafts 
were not used instead of notes to evade 
tax statutes, since although there was 
a ‘sale’ of drafts in United States, 
transfer of drafts by customers to tax- 
payers was not a “‘sale’’, and there was 
no “purchase of. personal property 
without the United States’ within rev- 
enue act provisions concerning taxation 
of income from sources partly within 
and partly without United States. 
Revenue Act 1928, §§ 119(e, f), 212 
(a), 26 U.S.C.A. Int.Rev.Code, 119 
(e, f), 212(a).—Helvering vy. Stein, 115 
F.2d 468. 


§ 57 ; 
U.S. The undistributed profits sur- 
tax statute did not violate ‘“‘due proc- 
ess of law’’ clause as applied to corpo- 
ration having an existing deficit and 
prohibited by statute from distributing 
dividends, since distinction between re- 
straint from distribution of dividends 
by written contract and by oral con- 
tract or by state laws was reasonable, 
and surtax was imposed upon undis- 
tributed income for each year separate- 
ly. Revenue Act 1936, §§ 14, 26(c) 
(1), 26 U.S.C.A. Int.Rev.Acts, pages 
823, 836; U-.S.C.A.Const. Amend. 5.— 
Helvering v. Northwest Steel Rolling 
Mills, 61 S.Ct. 109, reversing North- 
west Steel Rolling Mills v. Commission- 
er of Internal Revenue, 110 F.2d 286, 
certiorari granted Helvering v. North- 
west Steel Rolling Mills, 61 S.Ct. 14. 
C.C.A.2. Where stockholders of New 
York corporation agreed in June, 1932, 
to liquidate corporation, which there- 
after remained dormant although no 
certificate of dissolution was filed, and 
agreement provided that enumerated 
assets, including claim against United 
States for refund of import duties, 
“shall remain the property of and be- 
long.to’’ parties to agreement, “each 
of them to share in the net proceeds 
equally”, claim for refund was trans- 
ferred to stockholders by agreement, 
and hence proceeds of claim, which was 
collected in 1934, did not constitute 
“income” of corporation so as to sub- 
ject corporation to deficiency assess- 
ment for income and excess profits 
taxes. 31 U.S.C.A. § 203.—Novo Trad- 
ing Corporation v. Commissioner of 
Internal Revenue, 113 F.2d 320. 


C.C.A.3. Corporations are _ separate 
taxpayers whose existence as entities 
separate from their stockholders is sel- 
dom ignored in tax matters.—Chandler 
vy. Commissioner of Internal Revenue, 
119 F2d 6238. 

c.c.A.4. An industrial loan corpora- 
tion engaged in receiving deposits 
termed ‘‘investments” and in making 
loans and discounts is a “bank” with- 
in the general meaning of that term 
and within the revenue act provision 
exempting banks from surtax and im- 
posing a special rate of income and 


xpayers, who were nonresi- 


‘powers. 


excess profits taxes on banks, where 


depositors withdraw money through 
use of check-like forms furnished by 
corporation, corporation honors checks 
drawn in violation of a regulation un- 
der certain circumstances, and corpo- 
ration is subject by Virginia law to the 
banking department of the state cor- 
poration commission. Code Va.1936, § 
4168(2); Revenue Act 1936, § 104, 26 
U.S.C.A.” Int.Rev.Acts,. page  854.— 
Staunton Industrial Loan Corporation 
v. Commissioner of Internal Revenue, 
120 F.2d 930. 

C.C.A.6. ‘Association’? within Reve- 
nue Act defining corporation as includ- 
ing “associations” is not to be con- 
strued grammatically but in a business 
sense. Revenue Act 1934, § 801(a) (2), 
26 U.S.C.A. Int.Rev.Code, § 3797(a) (3). 
—Cleveland Trust Co. v. Commissioner 
of Internal Revenue, 115 F.2d 481. 


C.C.A.6. “Business” for purpose of 
taxing corporation carrying on a “busi- 
ness” for profit connotes a commercial 
or industrial establishment or enter- 
prise, and means the activity, the en- 
ergy, capacity, the opportunities by 
which results are reached, the doing 
of the varied commercial acts and tak- 
ing of the requisite steps from which 
conclusions and conditions result. 
Revenue Act 1934, § 801(a) (2), 26 U.S. 
C.A. Int.Rev.Code, § 8797(a) (3).— 
Cleveland Trust Co. vy. Commissioner of 
Internal Revenue, 115 F.2d 481. 

The mere receipt of income from 
leased property and its distribution to 
cestuis que trustent amounts to no 
more than receiving the ordinary fruits 
that arise from the ownership of prop- 
erty and does not constitute ‘‘doing 
business” for purpose of taxing a cor- 
poration. Revenue Act 1934, § 801(a) 
(2), 26 U.S.C.A. Int.Rev.Code, § 3797 (a) 
(3).—Cleveland Trust Co. v. Commis- 


eroner of Internal Revenue, 115 F.2d 
C.C.A.6. “Association’’, within Reve- 


nue Act defining the term “corporation” 
as including ‘“associations’’, embraces 
associations as they existed at common 
law, and is not limited to associations 
organized under a statute or with stat- 
utory privileges. Revenue Act 1934, ; 
801(a) (1, 2), and Revenue Act 1935, 
501(a) (1, 2), 26. U.S.C.A. Int.Rev.Acts, 
pages 790, 811.—Commissioner of Inter- 
nal Revenue v. Gibbs-Preyer Trusts 
Nos. l-and 2, 117 F.2d 619. 

The fact that one or more persons as- 
sociate themselves for the purpose of 
engaging in business for profit is not 
always controlling in determining taxa- 
bility of association as a corporation 
under the Revenue Act, since Congress 
has not in unmistakable language ex- 
pressed an intention to tax every as- 
sociation as a corporation, and the fact 
that it has not done so is persuasive 
that Congress intended to tax as a cor- 
poration only ‘associations’ conducting 
their business for profit after the meth- 
od and form of a corporation, with its 


economic advantages. Revenue Act 
1934, § 801(a) (1, 2), and Revenue Act 
1935, 501 (a) (1,°2),,.26 U.S:C#A,y Int: 


Rey.Acts, pages 790, 811.—Commission- 
er of Internal Revenue v. Gibbs-Preyer 
Trusts Nos. 1 and 2,117 F.2d 619, 

Where an entity or enterprise which 
it is sought to tax as an association un- 
der the corporation statute resembles a 
corporation in some respects and a pure 
trust in others, the features of similari- 
ty should be compared and the marks 
of dissimilarity contrasted and the two 
balanced, to determine the true taxable 
entity. Revenue Act 1934, § 801(a) (1, 
2), and Revenue Act 1935, § 501(a) (1, 
2), 26 U.S.C.A. Int.Rev.Acts, pages 790, 
811.—Commissioner of Internal Revenue 
v. Gibbs-Preyer Trusts Nos. 1 and 2, 
117 F.2d 619. 


C.C.A.6.. The crucial test in deter- 
mining whether a trust is an “associa- 
tion’’, taxable as a corporation, must be 
found in what the trustees actually do, 
and not in the existence of long-unused 
Revenue Act 1934, § 801(a) 
(1, 2), and Revenue Act 1935, § 501(a) 
(1, 2), 26 U.S.C.A. Int.Rev.Acts, pages 
790, $811.—Commissiener of Internal 
Revenue v. Gibbs-Preyer Trusts Nos, 1 
and 2, 117 F.2d 619. 


The applicability of statute under 
which associations are taxable as cor- 
porations must be determined by look- 
ing to the actual activities of the entity 
rather than to its form or possible 
Powers. Revenue Act 1934, § 801(a) — 
(1, 2), and Revenue Act 1935, § 501(a) 
(1, 2), 26 U.S.C.A. Int.Reyv.Acts, pages 
790, 811.—Commissioner of Internal 
Revenue vy. Gibbs-Preyer Trusts Nos. 1 
and 2, 117 F.2d 619. p 

Whether a trust is an ‘association’ 
taxable as a corporation must in the 
last analysis be determined by the pe- 
culiar facts, and 7 
able status the court will consider 
the purposes set out in the instrument ~ 
creating the trust and the activities | 
of the trustee and of the cestui que 
trustent. Revenue Act 1934, § Boi 
(1, 2), and Revenue Act 1935, § 501(a) 
(1, 2), 26 U.S.C.A. Int.Rey.Acts, pages 
790, 811.—Commissioner of Internal 
Revenue y. Gibbs-Preyer Trusts Nos. 1 
and 2, 117 F.2d 619. 


Na 
Whether trusts were “associations” 


taxable as corporations under the Rev- aha 


enue Act depended on whether the 
trusts were created and maintained as 
mediums for the carrying of business 
enterprises and sharing in their gains. | 
Revenue Act 1934, § 801(a) (1, 2), and © 
Revenue Act 1935, § 501(a) (1, 2), 26 
U.S.C.A. Int.Rev.Acts, pages 790, 811. 

—Commissioner of Internal Revenue y. — 


Gibbs-Preyer Trusts Nos. 1 and 2,117 
F.2d 619. : GT 


The taxability of a trust as an “as. ne 
sociation’? under the Revenue Act re- — 


quires that the capital or property of — “ih 
the trust be supplied by the benefi- 


ciaries or by someone for them, and. 
that the trustee or other designated 
person be in effect the manager of the | 
undertaking or arrangement and carry ~ 
on a business for profit, but mere re- 


ceipt of income by the trustee and pay- | 


ment by it of carrying charges on 
property amount to no more than re- | 


ceiving the ordinary fruits that grow 
from the ownership of property and do ~ 


not constitute “doing business” in the 
sense required by the act. Revenue Act — 


1934, § 801(a) (1, 2), and Revenue Act | re 


1935, § 501(a) (1, 2), 26 U.S.C.A. Int. 
Rev.Acts, pages 790, 811.—Commission- 
er of Internal Revenue v. Gibbs-Preyer. 
Trusts Nos. 1 and 2, 117 F.2d 619. ; 
Where trust instruments limited du- | 
ties of trustee substantially to receipt 


in determining tax- — 


i 


~ 


q 


jes 


é 


of rentals, keeping accounts, and mak- iat 
ing distribution of net rentals to the , 


cestui que trustent, and trustee in fact — 
did nothing of any consequence with 
respect to management and conduct of 
the business, all of which was carried 
on by the cestui que trustent, trusts 
were not ‘associations’, taxable as cor- 
porations under the Revenue Act on the © 


ground that they were “doing business” _ 


as such, though title to the assets was 
in trustee and continuity of enterprise — 
might be affected through transfer of a 


Ih 


beneficial interest by reason of death. — 


Revenue Act 1934, § 801(a) (1, 


Gibbs-Preyer Trusts Nos. 1 and 2, 117 
F.2d 619, ; 


C.C.A.7. Where partnership created 
corporation to hold title to partner- 
ship’s building, in order to protect 
building from attachment on judgment 
against particular partners, under 
agreement that partners would not sell 
stock without first offering it to other 
stockholders nor bequeath stock ex- 
cept to members of their immediate 
families, and corporation took title, 
filed income and capital stock tax re- 
turns, had bank account, bought elec- 
tricity and retailed it to tenants, made 
leases and issued bonds, partners did 
not have such command over the prop- 
erty or equitable title as to require as- 
sessment of income and excess profits 


taxes with respect to such building 
against the partners rather than the 
corporation.—Sheldon Bldg. Corpora- 


tion v. Commissioner of Internal Rey- 
enue, 118 F.2d 835. 

C.C.A.9. Where trust in corporate 
form, administering royalty rights 
contracts with oil company, had option 


ot 


§ 57 


to receive royalty interest in oil and 


gas or money, and had the right to 
store and process and dispose of oil, 
gas, or gasoline so received, and en- 
gaged in other business activities, 
trust exercised business judgment in 
determining whether to take royalty in 
oil and gas or money, and was doing 
> “business” so as to be subject to in- 
‘ come tax as an “association”. Revenue 
ea? Act 1934, § 801(a) (2), and Revenue 
sy _ Act 1936, § 1001(a) (2), 26 U.S.C.A. 
_ Int.Rev.Code, § 3797(a) (8).—Kettleman 
= Hills Royalty Syndicate No. 1 v. Com- 
A es of Internal Revenue, 116 F. 


C.C.A.Iowa. A co-operative dairy as- 
sociation which contended that equip- 
ment expenditures and additions to 
surplus did not defeat its asserted 
right to exemption from income, excess 
profits and capital stock taxes had bur- 
den of establishing by direct evidence, 
or by evidence from which it was 
soundly inferrable, that any reserve or 
surplus which it had set up and any 
expenditures for additional equipment 

which it had made were reasonable and 
necessary in the situation. Revenue 

Acts 1936 and 1938, § 101(12), 26 U.S. 
_ C.A. Int.Rev.Code, § 101(12);_ Jud. 
Code, § 24, 28 U.S.C.A. § 41.—Fertile 
Co-op. Dairy Ass’n v. Huston, 119 FB, 
Hel 2d 274, affirming 33 F.Supp. 712. 


The Revenue Act provision permit- 
ting a farmers’ co-operative marketing 
association to maintain a reasonable 
-. Teserve for any “necessary purpose” 
‘without losing its right to exemption 
from income, excess profits and capital 
stock taxes, and the Treasury regula- 
tions construing “necessary purpose” 
_ to include the erection of buildings and 
other facilities, etc., were not intended 
as a “waiver” of that equality of treat- 
- ment between nonmember and member 
patrons which is basis of the tax ex- 
-emption, and unless business of non- 
member patrons is handled wholly on 
a nonprofit basis, the equality of treat- 
ment required for tax exemption does 
not exist. Revenue Acts 1936 and 
ee 1998...-§) LOL(L2),;26- U.S.C.A:.. Int. Rey. 
Code, § 101(12) ; Jud.Code, § 24, 28 
~—-«ULS.C.A. § 41.—Fertile Co-op. Dairy 
 Ass’n vy. Huston, 119 F.2d 274, affirm- 
ing 33 F.Supp. 712. 
: Where part of proceeds from non- 
- members’ products is used by farmers’ 
co-operative marketing association to 
-ereate or maintain a surplus and to 
make additions to capital assets of the 
association, without allowing nonmem- 
bers a proportionate distributive inter- 
est in permanent value contributed 
thereby the association is not exempt 
from income, excess profits and capital 
stock taxes, since to that extent the 
association is being operated for profit 
to its members, as against nonmember 
patrons. Revenue Acts 1936 and 1938, 

§ 101(12), 26 US.C.A. Int.Rev.Code, § 
101(12) ; Jud.Code, § 24, 28 U.S.C.A. 
rt 41,—Fertile Co-op. Dairy Ass’n vy, 
Huston, 119 F.2d 274, affirming 33 F. 
‘* Supp. 712. 

The business of nonmember patrons 
of a farmers’ co-operative marketing 
association may be made to carry its 
just share of operating expenses, actu- 
al depreciation of plant and equipment, 
and dividends on existing capital stock, 
but if such business is made to con- 
tribute to permanent surplus and capi- 
tal assets additions, the association 
cannot remain exempt from income, 
excess profits and capital stock taxes 
unless provision has been made by 
appropriate enabling action on part of 
association and by adequate protective 
entries on books and records for non- 
members to share rateably with mem- 
bers in an ultimate liquidation of asso- 
ciation’s assets on basis of their com- 
t¢ parative contributions thereto. Reve- 
: nue Acts 1936 and 1938, § 101(12), 26 
U.S.C.A. Int.Rev.Code, § 101(12) ; Jud. 
Code, § 24, 28 U.S.C.A. § 41.—¥ertile 
Co-op. Dairy Ass’n v. Huston, 119 F.2d 
274, affirming 33 F.Supp. 712. 

A co-operative dairy association 
which had power under Iowa statute 
and its articles of ineorporation to 
provide for protection of nonmember 


but which during period 


assets only among members of the 
association, was not exempt from in- 
come, excess profits, and capital stock 
taxes as an “association organized and 
operated on a_ co-operative basis”, 
since the inequality of treatment was 
equivalent to profit at expense of non- 
member patrons. Revenue Acts 1936 
and 1938, § 101(12), 26 U.S.C.A. Int. 
Rey.Code, § 101(12) ; Jud.Code, § 24, 
28 U.S.C.A. § 41; Code 1989 Iowa, § 
8512.48._Fertile Co-op. Dairy Ass’n v. 
Huston, 119 F.2d 274, affirming 33 F. 
Supp. 712. 

C.C.A.Mich. The use of corporate 
forms may furnish evidence of the ex- 
istence of an association taxable as a 
corporation under statutes, but that is 
not a conclusive test, since ‘associa- 
tion’? implies associates and the enter- 
ing into a joint enterprise for the 
transaction of business or with respect 
to carrying on or doing business. Rey- 
enue Acts 1934, § 801(a) (2), 1935, i 
501(a) (2), 26 U.S.C.A. Int.Rev.Code, 
3797 (a) (3).—U. 8. v. Davidson, 115 F. 


C.C.A.Mich. Where the District Court 
found on uncontradicted evidence that 
a trust was not formed or continued by 
the voluntary act of the beneficiaries, 
two beneficiaries did not know of ex- 
istence of trust until more than six 
months after its creation and were 
thereafter passively acquiescent, and 
third beneficiary always actively ob- 
jected to creation of trust and to trus- 
tee’s administration, and there was no 
conclusive evidence that trust was a 
business venture or that trustee had en- 
gaged in business for purposes of live- 
lihood or profit, though a long life was 
contemplated for trust and corporate 
forms were used, the District Court 
properly found that the trust was not 
an “association” liable for income tax 
as a corporation and was not subject 
to capital stock taxes. Revenue Acts 
1934, §§ 701(a), 801(d) (2), 1935, §§ 
105(a), 501(a) (2), 1936, § 401(a), 26 
U.S.C.A. Int.Rev.Code, §§ 1200 (a), 3797 
(a) (3).—U. S. v. Davidson, 115 F.2d 

The loaning of new money by a large 
and complicated trust to several compa- 
nies to protect old loans was not “car- 
rying on business” of either company, 
nor was the investment of idle funds 
pending the settlement of the trust ‘‘en- 
gaging in business’? where those activi- 
ties were only incidental to liquidation 
and distribution of trust estate, and the 
District Court properly found that 
trust was not an “association” liable 
for income tax as a corporation and 
was not subject to capital stock taxes. 
Revenue Acts 1934, §§ 701(a), 801(a) 


(2), 1985, §§ 105(a), 501(a) (2), 1936, § 
401(a), 26 U.S.C.A, Int.Rev.Code, §§ 
1200(a), 3797(a) (3).—U. S. v. David- 
son, 115 F.2d 799. 


C.C.A.N.C. Where New Jersey corpo- 
ration in 1929 sold stock to director 
under a stock allotment plan which 
provided for application of dividends 
from the stock and eredits from an em- 
ployees’ stock benefit fund to payment 
of purchase price, amount so applied in 
1930 was taxable to director as income 


for that year notwithstanding that plan. 


was void under New Jersey statute 
because not approved by _ stockholders 
and was rescinded the following year. 
N.J.S.A. 14:9-1 et seq.—Penn vy. Rob- 
ertson, 115 F.2d 167, affirming 29 BF, 
Supp. 386. 

Where New Jersey corporation in 
1929 sold stock to director under a 
stock allotment plan which provided 
for application of dividends from the 
stock and credits from an employees’ 
stock benefit fund to payment of pur- 
chase price, but plan was rescinded in 
1931 after director’s death, amount so 
applied in that year could not be taxed 
as income of director on theory that 
portion of year remaining after di- 
rector’s death constituted a separate 
taxing period, and that income charge- 


‘able to director coul 


involved. 
would have made distribution of such > 


be affe 
by the rescission in ch subsequ at 
taxing period—Penn v. Robertson, 115 — 
F.2d 167, affirming 29 F.Supp. 386. 
Where New Jersey corporation in 
1929 sold stock to director under a 
stock allotment plan which provided 
for application of dividends from the 
stock and credits from an employees’ 
stock benefit fund to payment of pur- 
chase price, but plan was rescinded in 
1931 after director’s death, amount ap- 
plied to purchase price in that year was 
not taxable as income of director under 
theory that stock plan was an em- 
ployees’ trust. Revenue Act 1928, § 
165, 26 U.S.C.A. Int.Rev.Acts, page 407. 
—Penn v. Robertson, 115 F.2d 167, af- 
firming 29 F.Supp. 386. ~ “ie 
C.C.A.Tenn. The test in determining 
whether there is an “association” sub- 
ject to corporate income, excess profits, 
and capital stock taxes, is not to be 
found in mere formal evidence of in- 
terests or any particular method of 
transfer. Revenue Act 1934, § 801, 26 
U.S.C.A. Int.Rev.Code, § 3797.—Nash- 
ville Trust Co. v. Cotros. 120 F.2d 157. 
amended 122 F.2d 326. 


In determining whether an ‘‘associa- 
tion” exists, so as to be subject to 
corporate income, excess profits and 
capital stock taxes, the character of the 
activity at time the tax liability is as- 
serted to arise controls. Revenue Act 
1934, § 801, 26 U.S.C.A. Int.Rey.Code, 
§ 3797.—Nashville Trust Co. v. Cotros, 
120 F.2d 157, amended 122 F.2d 326. 


C.C.A.Tex. Whether an _ association 
or business entity is taxable as a cor- 
poration or as a partnership depends 
upon which of the two it more closely 
resembles, where if does not conform 
entirely to the statutory definition of 
either, Revenue Act 1934, § 801({a) (2, 
3), 26 U.S.C.A. Int.Rev.Acts, page 790. 
—Del Mar Addition v. Commissioner of 
Internal Revenue, 113 F.2d 410. 
_An association organized for the 
purchase, subdivision and resale of 
realty was subject to income and ex- 
cess profits taxes as a “corporation”, 
where title was taken by trustees as a 
continuing body with provision for suc- 
cession, Management and control were 
centralized in trustees, death of bene- 
ficial owners did not cause any termi- 
nation or interruption of operation, and 
transfer of interests did not affect con- 
tinuity of the enterprise. Revenue Act 
of 1934, § 801(a) (2), 26 U.S.C.A. 
Int.Rev.Acts, page 790.—Del Mar Ad- 
dition v. Commissioner of Internal Rev- 
enue, 113 F.2d 410. 


C.C.A.Tex. Where corporation, 
sole stockholders of which were its 
president and ,secretary-treasurer 
adopted resolution authorizing presi- 
dent to transfer and convey oil lease 
to secretary-treasurer, and the lease 
was conveyed to the secretary-treasur- 
er but corporation declared no liquidat- 
ing dividend and was not dissolved or 
liquidated, profits subsequently result- 
ing from the sale of the lease by presi- 
dent and secretary-treasurer were prof- 
its of the corporation for purpose of 
determining corporation’s income and 
excess profits taxes, since the corpo- 
rate officers could not legally contract 
for the sale of the lease except as 
agents for the corporation.—Trippett vy. 
SD aii of Internal Revenue, 118 


D.C.lowa. A corporation organized 
under Iowa statute relative to non- 
profit sharing cooperative associations 
was not entitled to exemption from in- 
come and capital stock taxes ag an 
“association organized and operated 
on a cooperative basis” for purpose of 
marketing the products of members or 
other producers, unless under its or- 
ganization it could not deduct and 
retain a profit for itself, and unless 
it accorded to all producer patrons, 
members and nonmembers, an equality 
of treatment. 26 U.S.C.A.  Int.Rey. 
Code, § 101; Code Iowa 1931, § 8485- 
bl et seq.—Fertile Co-op. Dairy Ass'n 
v. Huston, 33 F.Supp. 712. 

_Where co-operative dairy associa- 
tion’s contributions from profits to 
plant and equipment, or other capital 
items, inured ultimately to benefit of 


the 
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‘or other producers. 


- accident 


Ts, anc 
s of the corporation, 
items would be allocated to members 
to the exclusion of nonmembers, as- 
sociation was not exempt from income ~ 
and capital stock taxes as an_ ‘‘asso- 
ciation organized and operated on a 
cooperative basis” for the purpose of 
marketing the products of members 
26 U.S.C.A. Int. 
Rey.Code, § 101; Code Iowa 1931, § 
8485-bl et seq.—Fertile Co-op. Dairy 
Ass’n v. Huston, 33 F.Supp. 712. 
D.C.N.Y. Though lessor railroads di- 
rected that lessee pay rentals to lessors’ 
stockholders, those rentals constituted 
“income” taxable to lessors.—U. S. v. 
Warren R. Co., 39 F.Supp. 135. 
D.C.N.Y. On question of lessee rail- 
road’s liability to pay income taxes 
assessed against lessor railroads and 
lessee on rentals received by lessors, 
leases which covered entire railroad 


inding 


property and franchises of lessors were 


for all practical purposes ‘conveyances 
in fee’.—U. S. v. Warren R. Co., 39 F. 
Supp. 135. 

D.C.N.C. An association which was 
engaged for profit in the business of 
collecting and credit reporting for its 
members was not exempt from income 
tax as a “business league,’’ notwith- 
standing that it was engaged in the 
enhancement of business conditions 
and trade, that its president and vice 
president served without salary, that 
it co-operated in civic events and 
possessed other attributes of a board 
of trade. Revenue Act 1932, § 103(7), 
26 U.S.C.A. Int.Rev.Code, § 101(7).— 
Durham Merchant’s Ass’n y. U. S., 
F.Supp. 71. 


An association which possessed cer- 
tain attributes of a board of trade 
but which existed primarily for pur- 
pose of promoting the welfare of its 
merchant members by Maha A them 
eredit reports for hire and collecting 
their accounts, and collected dues on 
basis of reports to be furnished, was 
operating “for profit’? so as to preclude 
exemption of association from payment 
of income tax as a “business league.” 
Revenue Act 1932, § 103(7), 26 U.S.C.A. 
Int.Rey. Code, § 101. —Durham Mer- 
chant’s Ass’n v. U. 34 F.Supp. 71. 

An association which engaged for 
profit in the business of collecting and 
eredit reporting for its members could 
not claim that its net earnings did not 
inure to the benefit of private individ- 
uals, so as to be entitled to exemption 
from income tax as a “business 
league,” because it had no capital stock 
and no stockholders, in view of profit 
to members resulting from the use of 
association’s profits in expanding and 


enlarging its activities. Revenue Act 
1932, § 103(7), 26 U.S.C.A.. Int.Rey. 
Code, § 101(7).—Durham Merchant’s 


Ass’n vy. U. S., 34 F.Supp. 71. 

App.D.C. Taxability as an associa- 
tion or corporation does not turn on 
technical differences in organizational 
structure nor on the degree of control 
given to beneficiaries in management 
of trust affairs. Revenue Act 1932, § 
1111, 26 U.S.C.A. Int.Rev.Code, § 3797. 
—Fidelity- Bankers Trust Co. v. Hel- 


vering, 113 F.2d 14, certiorari denied 
60 S.Ct. 1102, 310 U.S. 649, 84 L.Ed. 
1415. 
§ 59 
C.C.A.1. Where insurance company 


is found to be a life insurance company 
under provision in internal revenue act 
defining life insurance company as an 
insurance company issuing life insur- 
ance and annuity contracts, mcluding 
contracts of combined life, health and 
insurance, and holding mote 
than 50 per cent. of its total reserve 
funds for fulfillment of such contracts, 
all business of company is treated for 
income tax purposes as though it were 
a life insurance business. Revenue 
Acts 1932, 1934, § 201{a), 26 U.S.C.A. 
Int.Rev.Acts, pages 546, 729.—Commis- 
sioner of Internal Revenue vy. Monarch 
Hife Ins Co... 4d) 314: 

The use of the word “reserves” in 
provisions of the Internal Revenue Acts 
defining life insurance company as an 
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id i 
all net capital 


ompany issuing ‘life insur- 
ance and annuit pacracts. includin 
contracts of combined life, health an 
accident insurance, and holding more 
than 50 per cent. of its total “reserve” 
funds for fulfillment of such contracts, 
was for classification only and was dif- 
ferent from purpose of word as used 
in provisions for deduction from gross 
income of life insurance companies of 
specified percentage of the mean of 
the ‘‘reserve” funds required by law. 
Revenue Acts 1932, 1934, § 201(a) and 
§ 203(a) (2), 26 U.S.C.A. Int.Rev. Acts, 
pages 546, 729, and pages 547, 730.— 
Commissioner of Internal Revenue vy. 
Monarch Life Ins. Co., 114 F.2d 314. 
C.C.A.1. The Revenue Act of 1921, 
setting up a new system requiring life 
insurance companies to report only 
their interest, dividends, and rents, and 
not their premium income, did not "alter 
the essential system of taxing only 
“earned premiums” or “earned income’’. 
Revenue Act 1921, § 242 et seq., 42 
Stat. 261 et seq.—Commissioner of In- 
ternal Revenue vy. Monarch Life Ins. 
Co., 114 F.2d 314. 


C.C.A.Mass. Whether insurance pre- 
mium_is “earned premium” or “un- 
earned premium” for income tax pur- 
poses, depends on nature of risk and 

policy involved. Revenue Act 1926, § 
346(b), (5), 26 U.S.C.A. Int.Rev.Acts, 
p. 195.—Massachusetts Protective Ass’n 
v. U. S., 114 F.2d 304, reversing 22 F. 
Supp. 755, 

Fire and ordinary easualty insurance 
premiums are “earned premiums’ as 
soon as period for which premium was 
paid has expired, for risk expires at 
the same time, and title insurance pre- 
mium is “earned premium” the moment 
‘it is paid although the risk continues 
indefinitely, and marine insurance pre- 
miums are often not considered ‘earned 
premiums” until the entire risk has 
expired.—Massachusetts Protective 
Ass’n v. U. S., 114 F.2d 304, reversing 
22 F.Supp. 755. 

Where insured cancels his policy, or 
insurance company reinsures its risks 
or pays a claim, the sums represented 
by reserve on cancelled policy or claims 
or total reserve in case of reinsurance, 
no longer remain in reserve but be- 
come part of “gross income” within 
statute defining such term for income 
tax purposes. Revenue Act 1926, § 246 
(b) (1), 26 U.S.C.A, Int. Reyv.Acts, page 
195.—Massachusetts Protective Ass'n 
v. U. S., 114 F.2d 304, reversing 22 F. 
Supp. 755. 


Portions of premiums. which have 
been set aside by insurance company 
in true insurance reserves can be in- 
cluded in ‘gross income” for income 
tax purposes, only where it is clearly 
shown that subsequent business condi- 
tions have released the amount of such 
reserves to free beneficial use of in- 
surance company in a real and not in 
a mere bookkeeping sense. Revenue 
Act 1926, § 246(b) (1), 26 U.S.C.A. Int. 
Rey.Acts, page 195.—Massachusetts Pro- 
tective Ass’n v. U. S., 114 F.2d 304, re- 
versing 22 F.Supp. 755. 

Reserve funds which insurance com- 
pany issuing level premium non-can- 
ecellable health and accident policies 
was required to set up under state laws 
were not ‘earned premiums” and not 
includible in gross income for tax pur- 
poses, where such funds must be held 
to provide for expected insurance lia- 
bilities in the future on such policies 
and could not be used for general pur- 
poses of company. Revenue Act 1926, 
$246(a) (1), 3 (bo (2, 2,.-4;. 5);  26-US;: 
bat Int.Rev.Acts, page 195.—Massa- 
chusetts Protective Ass’n v. U. S., 114 
F.2d 304, reversing 22 F.Supp. 755. 

The test in determining whether an- 


nual additions to reserve which in- 
surance company issuing level pre- 
mium noncancellable health and 


accident policies was required to set 
up under state laws, were ‘earned 
premiums” or “unearned premiums” 
for income tax purposes, was not 
whether such reserve belonged to com- 
pany in event of cancellation or lapsing 
of policy, but whether reserve was such 
a part of company’s gross income as 
should be treated as net income for 


: taxation purposes. 


Resear Act 1926, 
Payee ee (1), (b) 4,55), 26 le 
nt. Beacon ke 196. —Massa- 
ERENT Protective’ Ass’n_v. U. 
F.2d 304, reversing 22 F.Supp. 156. a 
Ct.cl. ‘An association organized un- 
der the laws of the District of Colum- 
bia for the purpose of assuring mem- 
bers a decent burial, and which had © ; 
members in several different states, — 
was not a _ benevolent life insurance — 
association of such a purely “local — 
character’ as was entitled to Gxontecnd : 
tion from income tax. D.C.Code 1929, — 
T. 5, § 141; Revenue Acts 1928 and 
1932, § 103(10), 26 U.S.C.A. Int.Rev. | 
Code, § 101(10) Family Aid Ass’n of © 
United: House of Prayer for All Peon : 
v. U. 386 F.Supp. 1017. 
A Sac association, 
activities consisted of collection of dues, 
making of assessments, and the pay- 
ment of funeral expenses upon the zrAY 
death of a member, and whose constitu-— 
tion made no provision for organiza- — 
tion of its members separate from th 
local churches through which assoc 
tion operated and to which its member- _ 
ship was limited, was neither a “fra 
ternal beneficiary’ society operating un- 
der the lodge system” nor a society for 
the exclusive benefit of a fraternity op- — 
erating under lodge system, within 
meaning of statute exempting such as i 
sociations from income tax. : ; 
19.2950 Bs 141; 


ple v, ig S., 36 F.Supp. 
Under provision of Revenue Act. e 
opens from income tax fraternal ben ; 


ating under lodge system, a a 
church was not intended to be included 


in the category of a “fraternity” op ran 
Reve-_ 


pone for All rae v. 5 
Supp. 1017. s Fo cig MMe 
Where mutual benefit burial assoc 
tion was organized for benefit of mem * 
bers of a church organized and dom- — 
inated by bishop, the receipt by bish ‘ 
of percentage of gross receipts, whic 
was not a division of profits, but com 
pensation for services rendered, would 
not of itself defeat society’s claim of 
exemption from income tax as a 
fraternal beneficiary society, wher 
bishop’s influence was shown to be 
sential to continued operation of so 
ety. Revenue Acts 1928 and 1932, . 
103 (3, 10), 26 U.S.C.A. Int.Rev.Code 
101(3, 10).—Family Aid Ass’n of Unit-— 
ed House of Prayer for All People v. 


U. S., 36 F.Supp. 1017. 
§ 60 ; ane 
C.C.A.1. Where agreement between — 


husband and wife providing for shar- 
ing of profits and losses from stock © 
market operations carried on by wife 

with her capital and with husband’s 

advice was unenforceable under Mas- © 
sachusetts law, entire capital gain ve 
realized from the stock market opera- 
tions was taxable to wife, even though 
she had ‘paid husband his share of — 
profits.—Commissioner of Internal Revy- 
enue v. Tenney, 120 F.2d 421. "yee 


C.C.A.7. Alleged partnerships between Ce iy 
taxpayer, who was an attorney at law — 
and accountant, and wife, and between ng 
taxpayer and wife and infant son ~ a 
where neither wife nor infant son con- - 4 
tributed any capital, services, or any- 
thing of value to alleged partnerships , 
were mere invalid devices and taxes 
were properly assessed against taxpay- 
er.—Tinkoff v. Commissioner of In- 
ternal Revenue, 120 F.2d 564. 

C.C.A.9. Under the statute providing 
that individuals carrying on business in 
partnership are liable for income taxes 
in their individual capacity only, and A 
that each partner in computing his net 
income must report his distributive 
share of the net income of the partner- 
ship whether distributed or not, the en- 
tire amount of income distributable toa 
partner is not taxable to him if half ‘ 


hn: § 60 


of it is owned by partner’s wife as 
community property, but the partner 
: is liable to the extent only of his own- 
_ ership of the income. Revenue Act of 
. 1934, §§ 181, 182, 26 U.S.C.A. Int.Rev. 
if Acts, p. 728..-—Black yv. Commissioner 
\ of Internal Revenue, 114. F.2d 355, | 
: _ €.C.A.Cal. Where under California 
. law partnership could be terminated by 
t partner’s transferring his co-ownership 
. rights in specific partnership real and 


personal property, by partner’s assign- 
4 ing to the continuing partners his in- 
terest in the partnership or by part- 
ner’s requiring an accounting and a 
determination of his partnership inter- 
est and recovering from the continu- 
ing partners his share of the profits 
and surplus, the fact that there was 
involved the same value to the retir- 
ing partner in each of three processes 
of realizing it did not make one proc- 
ess, subject to income tax, nontaxable 
because another nontaxable was_ not 
chosen. Civ.Code Cal. sg 2418-2420, 
2435.—Stilgenbaur v. U. S., 115 F.2d 
Moo. 
- €.C0.A.Tex. Where taxpayer and two 
other individuals operated as a busi- 
ness unit, using their joint capital, 
their joint credit, and their joint efforts 
in developing and operating oil proper- 
ties, the relationship was that of a 
“partnership,” and where taxpayer 
- drilled, wells for the firm as any out- 
sider might have done and received 
a from the firm a cash payment which 
included a net profit, the Commission- 
i er and the Board of Tax Appeals prop- 
erly included all of that net profit wh 
_taxpayer’s taxable income. Revenue 
Act 1934, § 801(a) (3), 26 U.S.C.A. Int. 
| Reyv.Code, § 3797(a) (2).—Wegener Vv. 
Commissioner of Internal Revenue, 119 
Riven h.2d). 49. 
Ah _ D.C.Md. Partnerships have a defi- 
nite status under income tax law and 
are not taxed like corporations.—Eq- 
_ ~uitable Trust Co. v. Magruder, 37 F. 
Supp. 711 


61 
; U.S... The Reece Act provisions 
defining gross income as gains, profits, 
and income derived from any source 
whatever, laying the tax on income of 


RAT 

any kind of property held in trust, and 
making trust income for taxable year 
~~ which is to be distributed to benefici- 
aries taxable to them whether distrib- 
uted to them or not, are not so much 
concerned with the refinements of title 
as with the actual command over the 
- income which is taxed and the actual 
benefit for which the tax is_ paid. 
Revenue Act 1928, §§ 22(a), 161(a), and 


ie S90 162(b),). 26° U.S.C.A. .Int.Rev.Acts, 
. pages 354, 405, and 26 U.S.C.A. Int. 
 -—Rev.Code, §  162(b).—Harrison v. 

’ Schaffner, 61. S.Ct. 759, reversing 


‘Schaffner v. Harrison, 113 F.2d 449, 


‘certiorari granted Harrison vy. Schaf- 
fner, 61 S.Ct. 134. 

: ©.C.A.1. A trust for wife’s benefit 
was not “revocable” within terms of 


statute requiring inclusion of trust in- 
eome in computing grantor’s income, 
merely because under the trust agree- 
~ ment the corpus might revest in gran- 
tor if he survived his wife. Revenue 
Act 1934, § 166, 26 U.S.C.A. Int.Rev. 
Code, § 166.—Commissioner of Internal 
Revenue vy. Branch, 114 F.2d 985. 


C.C.A.1. Where taxpayer made him- 
self trustee with broad powers of man- 
agement, but named his wife as life 
beneficiary with power of appointment, 
taxpayer was not in substance the 
+. present owner of the securities con- 
’ veyed in trust, and hence trust income 
that was not being applied in satisfac- 
tion of his obligation to support wife 
was not part of his gross income under 
income tax statute. Revenue Act 1934, 
§ 22(a), 26 U.S.C.A. Int.Rev.Acts, p. 
669.—Commissioner of Internal Reve- 
nue v. Branch, 114 F.2d 985. 


fi; 5 Where grantor of trust has stripped 
; himself of all command over income 
; for an indefinite period, and under 
; terms of the trust instrument will 
, probably never regain beneficial own- 


ership of the corpus, trust income 
should not be treated as grantor’s in- 
, come under income tax statute merely 
bees "se grantor is trustee with broad 


a alts I 
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powers of management. Revenue Act 
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grantor shall be included in omputing 


1934, § 22(a), 26 U.S.C.A. Int.Rev.Acts, grantor’s net income refers to an in- 


p. 669.—Commissioner of Internal Rev- 
enue v. Branch, 114 F.2d 985. 

That securities put into trust were 
already pledged to secure grantor’s in-- 
dividual debt, and grantor reserved 
power to continue the pledge, was not 
significant as respects status of trust 
income as income of grantor for income 
tax purposes. Revenue Act 1934, § 
22(a), 26 U.S.C.A. Int.Rey.Acts, p. 669. 
—Commissioner of Internal Revenue 
vy. Branch, 114 F.2d 985. ; 

C.C.A.1. Income of trust was not 
taxable to donor under section of the 
Revenue Act providing that trust in- 
come shall be included in computing 
grantor’s net income if grantor has 
power to revest title in himself merely 
because of provision in trust instru- 
ment that corpus was to revert to him. 
Revenue Acts 1934, 1936, § 166, 26 U.S. 
C.A. Int.Rev.Code, § 166.—Commission- 
er of Internal Revenue v. O'Keeffe, 118 
F.2d 639. 

The power to revest corpus in set- 
tlor could not be said to be vested in 
settlor and his co-trustees within sec- 
tion of Revenue Act requiring that 
trust income be taxed to settlor in such 
case, where exercise of power was con- 
tingent on happening of a future event 
over which settlor had no control and 
which might never come to pass. _ Rev- 
enue Acts 1934, 1936, § 166, 26 U.S.C. 
A. Int.Rev.Code, § 166.—Commissioner 
of peat Revenue y. O’Keeffe, 118 F. 

639. 


C.C.A.1. Where trust agreement re- 
quired payment of income to donor’s 
wife during her life and payment of 
principal at end of trust period in man- 
ner designated by donor, provision em- 
powering trustees to determine what 
should be charged or credited to income 
and what to principal could not be con- 
strued as empowering trustees to clas- 
sify entire income as principal and to 
accumulate it for benefit of grantor 
within section of Revenue Act requir- 
ing income to be taxed to grantor in 
such case, but could be construed only 
as authorizing trustees to make alloca- 
tions as between principal and income 
where proper allocation was a matter 
of doubt, and as so construed ordinary 
dividends on corporate stock could not 
be treated by trustees as principal. 
Revenue Acts 1934, 1936, § 167, 26 U. 
S.C.A. Int.Rev.Code, § 167.—Commis- 
sioner of Internal Revenue v. O'Keeffe, 
118 F.2d 639. 


C.C.A.2. Purpose settlor had in es- 
tablishing a trust is irrelevant on ques- 
tion whether income from trust is tax- 
able to settlor—Helvering v. Achelis, 
112. B.2d- 929. 


Where taxpayer transferred securi- 
ties to two persons. in trust who were 
to collect the income and pay it, after 
deducting necessary expenses, to an 
educational corporation, and during 
the period of the trust the taxpayer 
had no power over the property and 
none over the trustees except to ap- 
point a new one whenever there was 
only one in office, income from the 
trust was not taxable to the taxpayer. 
Revenue Act of 1934, §§ 22(a), 166, 26 
U.S.C.A. Int.Rev.Code, §§ 22(a), 166.— 
Helvering v. Achelis, 112 F.2d 929, 

C.C.A.2. “Substantial adverse inter- 
est” within statute providing that any 
part of trust income which may in 
discretion of grantor or of any person 
not having a “substantial adverse in- 
terest” in disposition thereof be dis- 
tributed to grantor shall be included 
in computing net income of grantor 
means a direct interest in the trust 
income rather than an interest derived 
through a_ possible beneficiary who 
may, but is not legally required to, 
use the income in a manner advantage- 
ous to the trustee. Revenue Acts § 167 
(a) (2), 26 U.S.C.A. Int.Rev.Code, § 
(2).—Loeb v. Commissioner of 
Internal Revenue, 113 F.2d 664. 

“Substantial adverse interest’’. within 
statute providing that any part of 
trust income which may, in discretion 
of grantor or of any person not having 
a “substantial adverse interest” in 
disposition thereof be distributed to 


‘terest sufficiently direct and adverse to_ 


rebut presumption that grantor can 
control in fact the exercise of discre- 
tion by such person. Revenue Acts § 
167(a) (2), 26 U.S.C.A. Int.Rev.Code, § 
167(a) (2).—Loeb v. Commissioner 0 
Internal Revenue, 113 F.2d 664. 

Where securities were irrevocably. 
transferred to father in trust under a 
trust instrument which provided that 
income at end of each year should be 
distributed by father in his absolute 
discretion to one or more of named 
beneficiaries including grantors’ moth- 
er, sister, their brother and themselves, 
the father did not have a “substantial 
adverse interest” within statute pro- 
viding that any part of trust income 
which may, in discretion of grantor or 
of any person not having a “‘substan- 
tial adverse interest’ in disposition 
thereof, be distributed to grantor, shall 
be included in computing grantor’s net 
income. Revenue Acts § 167(a) (2), 26 
U.S.C.A. Int.Rev.Code, § 167(a), (2).— 
Loeb v. Commissioner of Internal Rev- 
enue, 113 F.2d 664, 

Under statute providing that any 
part of trust income which may in dis- 
cretion of grantor or of any person 
not having a substantial adverse inter- 
est in disposition thereof be distributed 
to grantor shall be included in comput- 
ing grantor’s net income, presumptive- 
ly a trustee clothed with discretion to . 
dispose of income will be amenable to 
wishes of the grantor, and statutory 
presumption that grantor can control 
such discretion is overthrown only by 
proof that such person has a substan- 
tial adverse interest. Revenue Acts § 
167(a) (2), 26 U.S.C.A. Int.Rev.Code, § 
167(a) (2).—Loeb v. Commissioner of 
Internal Revenue, 113 F.2d 664. 


The fact that trustee distributed 
trust income to others did not prevent 
treating it as income of grantors un- 
der statute providing that any part of 
trust income which may in discretion 
of grantor or of any person not having 
a substantial adverse interest in dis- 
position thereof be distributed to gran- 
tor shall be included in computing 
grantor’s net income, and statute so 
construed is not. unconstitutional. 
Revenue Acts § 167(a) (2), 26 U.S.C.A. 
Int.Rev.Code, § 167(a) (2).—Loeb v. 
Commissioner of Internal Revenue, 113 
F.2d 664: 


C.C.A.2. Where directors of corporate 
lessor adopted a resolution that rents 
thereafter received from lessee should 
be paid to the respective wives of the di- 
rectors, the fact that the resolution con- 
tained no words of assignment or of 
trust would not preclude construing 
resolution as an assignment or declara- 
tion of trust for tax purposes, if resolu- 
tion disclosed either an intention to 
transfer a legal title or to hold it upon 
a definite trust.—Midwood Associates v. 
Commissioner of Internal Revenue, 115 
F.2d 871. 


C.C.A.2. Where grantor of trusts for 
members of family retained broad pow- 
ers of control, trusts were for maxi- 
mum terms of less than ten years, and 
principal would go to grantor or his 
estate at/ termination of trusts, grantor 
remained “owner” of corpus for tax 
purposes, and income was taxable to 
him under statute defining gross in- 
come. Revenue Act 1934, § BD (a), 26 
U.S.C.A. Int.Rey.Acts, page 669.—Com- 
missioner of Internal Revenue vy. Ber- 
olzheimer, 116 F.2d 628. 

C.C.A.2. In revenue act section pro- 
viding that, in computing income of a 
trust for a taxable year, there shall be 
allowed to the trustee as a deduction 
the amount of income for the taxable 
year which is to be distributed cur- 
rently to the beneficiaries and that the 
amount thus allowed as a deduction 
shall be included in computing the net 
income of the beneficiaries, whether 
distributed to them or not, the “in- 
come to be distributed currently” is 
income directed by a will or deed to be 
eurrently distributed and the words 
presuppose a periodic duty on the part 
of the trustee. Revenue Acts 1932, 
1934, § 162(b), 26 U.S.C.A. Int.Rey. 
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de, § 162(b).—Commissioner of In- 
nal Revenue y. First Trust & De- 
Co., 118 F.2d 4¢ ; 
-C.A.2. Where, t 
_to children, which became vested 
on death of their parents, was subject 
to payment of taxes, commissions, and 
expenses incident to winding up of the 
trust and there was no duty on part 
of trustee to make periodical distribu- 
income, and where 


finally determined in October, 1933, 
amount of New York inheritance taxes 
was finally determined in August, 1934, 
and proceeding for judicial settlement 
of trustee’s accounts was instituted in 
May, 1935. income collected by the 
trustee during years 1933, 1934, and 
1935, and which was held by trustee 
pending future court order, was prop- 
erly returned by the trustee as income 
of an estate in course of administration, 
and guardians of minor child were not 
liable for taxes on such income. Tax 
Law N.Y. § 233; Revenue Acts 1932, 
1934, § 162(b), 26 U.S.C.A. Int.Rev. 
Code, § 162(b).—Commissioner of In- 
ternal Revenue v. First Trust & De- 
posit Co., 118 F.2d 449. 

C.C.A.2. That grantor of trust had 
deprived himself of right to have trust 
income paid directly to him, to use 
any of income or principal for his per- 
sonal consumption expenditures, and 
to make a testamentary disposition of 
income or corpus was not sufficient to 
relieve grantor from liability for a 
tax on income of trust where benefi- 
ciaries were members of grantor’s 
family, and grantor had income in ex- 
eess of his normal needs, especially 
where grantor retained power to alter 
or amend in any respect trust provi- 
sions relating to disposition of income 
or principal, except that such power 
could not ‘be exercised to revest title 
in grantor, etc. Revenue Acts 1932, 
1934, §§ 22(a), 166, 167, 26 U.S.C.A. 
Int.Rev.Acts, pages 487, 5438, 669, 727. 
—Commissioner of Internal Revenue vy. 
Buck, 120 F.2d 775. 

Where taxpayer created a trust with 
income therefrom to be paid to tax- 
payer’s wife and children, and tax- 
payer reserved power to alter trust 
provisions relating to disposition of 
income or principal except that power 
eould not be exercised to revoke trust, 
revest title to rincipal in taxpayer, 
or direct that income be paid to or 
accumulated for taxpayer, and taxpay- 
er, while living, had entire control of 
management of corpus and, at his 
pleasure, could remove trustee and ap- 
point another, and taxpayer had in- 
come in excess of his normal needs, 
taxpayer was “owner” of corpus for 
income tax purposes and trust income 
was taxable to taxpayer, notwithstand- 
ing that trust was of long duration. 
Revenue Acts 1932, 1934, § 22(a), 26 
U.S.C.A. Int.Rev.Acts, pages 487, 669. 
—Commissioner of Internal Revenue 
v. Buck, 120 F.2d 775. 

C.C.A.2. In determining whether the 
grantor of a trust may be treated as 
owner of corpus, for income tax pur- 


. poses, after trust has been established, 


no one fact is normally decisive but 
all considerations and circumstances 
are relevant to question of ownership. 
Revenue Acts 1932, 1934, § 22(a), 26 
U.S.C.A. Int.Rev.Acts, pages 487, 669.— 
Commissioner of Internal Revenue Vv. 
Buck, 120 F.2d 775. 


The control factor in a trust for ben- 
efit of grantor’s family is sufficiently 
present when trust is of short duration 
to justify treating grantor as “owner” 
of corpus for income tax purposes, 
even if there are no express reserva- 
tiens of control, and if trust is of long 
duration grantor is to be regarded as 
owner if he expressly reserved a sub- 
stantial measure of control of disposi- 


tion of income from trust. Revenue 
Acts 1932, 1934, § 22(a), 26 U.S.C.A. 
Int.Rev.Acts, pages 487, 669.—Commis- 
sioner of Internal Revenue vy. Buck, 
120 F.2d 775. 

C.C.A.2. Whatever might be the 


common-law rule applied to determine 
whether power of revocation was 
equivalent to ownership of property 
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for income tax purposes, the rule was 


a rule of property that would not be 
permitted to determine rights of donee 


of the power if there was a clear pub-— 


lic interest to the contrary.—Richard- 
son v. Commissioner of Internal Rey- 
enue, 121.24 i). ik 

Where trustee was given broad pow- 
ers of management and was authorized 
to terminate trusts and thereupon to 
recelve corpus of trust fund free from 
all trusts, trust corpus was so far sub- 
ject to _trustee’s unfettered dominion 
that it in substance was his, and in- 
come thereof was taxable to him, 
though he did not use it or the income 
for his personal benefit. Revenue Act 
1932, § 22(a), 26 U.S.C.A. Int.Rey.Acts, 
page 487.—Richardson v. Commissioner 
of Internal Revenue, 121 F.2d 1. | 

C.C.A.2. Where taxpayer transferred 
certain property to himself and another 
as trustees, who were to collect income 
and pay it to trustees of a university 
to be applied by them to payment of 
expenses of a certain fund, and trust 
indenture provided that trust should be 
measured by lives of trustees, but 
should not continue beyond period of 
four years from its creation, and, upon 
termination of trust, principal and any 
accumulation should be paid to tax- 
payer, if living, otherwise to executors 
of his last will, income from trust was 
not taxable to taxpayer, notwithstand- 
ing that broad management, powers ° 
were granted trustees. Revenue Act 
1934, § 22(a). 26 U.S.C.A. Int.Rev.Acts, 
page 669.—Commissioner of Internal 
Revenue vy. Chamberlain, 121 F.2d 765. 

C.C,A.2. Where trust was created by 
instrument assigning stock to trustee 
with direction to pay net income to 
grantor’s wife, children, and mother-in- 
law, and trust would terminate under 
extension agreement at end of 6 years 
and 16 days, whereupon the trust prop- 
erty would revert to grantor, the net 
income was taxable to grantor, though 
grantor reserved no power to remove 
the trustees, or to revoke or modify the 
trust, or to control the trust property. 
—Commissioner of Internal Revenue VY. 
Barbour, 122 F.2d 165. 


C.C.A.2, The income “ from trust 
which was created by instrument ap- 
pointing wife as trustee and directing 
payment of income in trustee’s discre- 
tion to settlor, to wife and to nephew 
for whose education and maintenance 
taxpayer had been responsible for many 
years, but retaining in settlor the 
power to require wife to sell securities 
held in trust and to purchase others 
as he might direct, and to appoint a 
successor trustee, and which trust 
would terminate on death of settlor, 
whereupon the principal thereof with 
any additions thereto would be paid 
to estate of settlor continued to be tax- 
able to settlor after execution, under 
reserved power of revocation effecting 
a termination within less than three 
years, and of an agreement renouncing 
right to revoke the trust prior thereto. 
Revenue Act 1932, § 22(a), 26 U.S.C.A. 
Int.Rev.Acts, page 669.—Commissioner 
of Internal Revenue v. Woolley, 122 F. 
2d 167. 

C.C.A.2. Where reversions of trusts 
created in 1918 for henefit of settlor’s 
two sons were retained by settlor but 
trustees were not members of the 
family, and, although the trusts were 
each originally limited to a period of 
ten years, the terms were subsequently 
extended, and settlor reserved no pow- 
er of control or management other 
than power to appoint a trustee if 
vacancy should occur, the income for 
1935 was not taxable to settlor as 
owner of the corpus. Revenue Act 1934, 
§ 22(a), 26 U.S.C.A. Int.Rev.Acts, page 
669.—Commissioner of Internal Reve- 
nue v. Jonas, 122 F.2d 169. 

C.C.A.2. Where deeds of trust con- 
veyed property to husband with whom 
settlor was living in obvious harmony, 
in trust for children, and deeds em- 
powered trustee to invest the funds in 
his sole discretion, but provided that, 
on termination of the trust, trustee 
should personally receive the whole 
corpus, and reserved in settlor the 


power to revoke the deed at the end 
of 6 years, 6 months, and 15 days, the 
income remained jiaxable to settlor. ys 
Revenue Act 1934, §§ 22(a), and 166, 
167, 26 U.S.C.A. Int.Rev.Acts, page 669, <p 
and 26 U.S.C.A. Int.Rev.Code, §§ 166, 
167.—Helvering v. Hlias, 122 F.2d 171. — x 
C.C.A.2. Where taxpayer creates a f 
short-term trust which keeps the in- 
come among members of a family liy- is 
ing in amity and dependence, the court 
must look to the whole nexus of rela- 
tions between the settlor, the trustee, | 
and the beneficiary, and if it concludes 
that, in spite of their changed legal 
relations, the three continue in fact to 
act and feel toward each other as they 
did before, the income remains the 
settlor’s for purposes of taxation. Rey- | 
enue Act 1934, §§ 22(a) and 166, 167, — 
26 U.S.C.A, Int.Rev.Acts, page 669, and 
26 U.S.C.A. Int.Rev.Code, §§ 166, 167— 
Helvering v. Hlias, 122 F.2d 171. | 
Where taxpayer creates a short-term _ 
trust which keeps income among mem- _ 
bers of a family living in amity and _ 
dependence, the most important factor 
in determining whether income remains . 


us: 
od 


taxable to the settlor is that any shifts 
in the legal control of income shall be © 
confined to members of the same family —__ 
or to them and others complaisant to 
their desires. Revenue Act 1934, §§ 22 
(a), and 166, 167, 26 U.S.C.A. Int.Rev. — 
Acts, page 669, and 26 US.C.A. Int. 
Rev.Code, §§ 166, 167.—Helvering vy. — 
Blias, 122 F.2d 171. “Neg 
Where taxpayer creates a short-term 
trust which keeps income among mem- — 
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come remains. within the family, but — 
other circumscribing factors include 
length of terms and powers of manage- 
ment reserved to the settlor; all of the 
factors being complementary, with the 
longer the term, the more important | 
the reserved powers, and vice versa. — 
Revenue Act 1934, §§ 22(a), and 166, 
167, 26 U.S.C.A. Int.Rey.Acts, page 669, « 
and 26 U.S.C.A. Int.Rev.Code, §§ 166, 
167.—Helvering v. Elias, 122 F.2d 171. — 
C.C.A.3. Determination of whether 
grantor after establishment of trust © 
might still be treated as owner of | 
corpus for purpose of taxation, in- © | 
volved, in addition to an analysis of 
terms of trust, consideration of all 
circumstances attendant on its creation 
and operation. Revenue Act 1934, § ~~ 
22(a), 26 U.S.C.A. Int.Rey.Acts, page —— 
669.—Commissioner of Internal Revenue i 
v. Richter, 114 F.2d 452. ee Be My 
C.C.A.3. Premium payments on life | 
insurance policies, assigned by insured 
to trust created by him, were taxable, _ 
as income to him, though beneficiaries 
advanced to trustee sufficient funds for 
payment thereof and were reimbursed 
as soon as receipt of trust income per- 
mitted.—Rieck v. Commissioner of In- | 
ternal Revenue, 118 F.2d 110. une 


C.C.A.3. Where grantor conveyed 
property to husband as trustee under 
trust agreement specifying a definite 
amount payable to grantor and provid- ~ i 
ing that, in discretion of trustee, bal- t 
ance.of income was distributable to — 
grantor, to relatives of grantor and 
husband, or to corpus of trust, by way ne 
of accumulations, for benefit of minor 
son of taxpayer and husband, income ” 
of trust was taxable to grantor, since " 
husband, by reason of his legal liabil- 5 
ity for support of minor son, did not 
have a ‘‘substantial adverse interest’’ 
within Revenue Act section providing 
that any part of trust income which 
may in discretion of grantor or of any 
person not having a ‘‘substantial ad- 
verse interest” in disposition thereof 
be distributed to grantor shall be in- 
cluded in computing grantor’s net _in- 


come. Revenue Act 1934, § 167, 26 U.S. - 
C.A:; Int.Rev.Acts page 727.—Commis- 


sioner of Internal Revenue vy. Casper- 
sen, 119: F.2d 94. 

The Revenue Act section providing 
that any part of trust income which 
may in diseretion of grantor, or of 
any person not having a “substantial 
adverse interest” in disposition thereof, 


§ 61 
be distributed to grantor shall be in- 
cluded in computing grantor’s net in- 
come was deliberately amended so as 
to exclude a beneficiary ‘shaving a very 
: minor interest” from among those who 
could save the settlor from being taxed 


* on trust’s income. Revenue Act 1934, 
" $167, 26 U.S.C.A. Int.Rey.Acts, page 
727.—Commissioner of Internal Reve- 
nue y. Caspersen, 119 F.2d 94. 
_€.C.A.3. Dividends received in 1935 
by taxpayers, as trustees under de- 
eeased’s will, from a corporation, the 
‘entire capital stock of which was 
owned by deceased and later by trust 
estate, were taxable against taxpayers, 
where taxpayers and corporation were 
separate tax entities, notwithstanding 
that dividends were allegedly declared 
under pressure by government and that 
a field representative of Bureau of In- 
‘ternal Revenue had taken position in 
1932 that corporation was not a sepa- 
rate tax entity and required stockhold- 
ers to include income of corporation in 
their and that corporation 


F.2d 619. : : 
- €.€.A.3. Where taxpayer in creating 
trust reserved to himself right to sell 
to or buy from trust estate at his own 
price and to direct disposition to him- 
self of all or any part of trust fund 
upon such terms as he might direct, 
‘trust was “revocable” as to securities 
overed by that provision, and income 
therefrom was taxable to taxpayer. 
“Revenue Act 1934, § 166, 26 U.S.C.A. 


come which father could have called 
r to apply to the support of the ben- 
eficiaries, but which in fact was not so 


_ €.C.A.4, The revenue act provision, 
_ changing the earlier provision that the 
grantor of a trust was subject to an 
income tax where he had the power to 
revest in himself title to any part of 
the trust corpus to provide that the 
grantor is taxable when the power to 
-revest in him title to any part of the 
trust corpus is ‘‘vested”’ in the grantor, 
indicates a Congressional policy to tax 
the grantor when his power to revest 
is vested and to exempt him from tax- 
ation when the power is contingent. 

Revenue Act 1934, § 166, 26 U.S.C.A. 
Int.Rey.Acts, page 727.—Helvering -v. 
Dunning, 118 F.2d 341. 

Where the only qualification on 
grantor’s power to revoke trusts was 
that, if he died after having given nec- 
essary notice of revocation to his co- 
_ trustee but before the end of a stipu- 

_ lated five year period, the power could 
be defeated, grantor’s power of revoca- 
o. tion was not ‘“‘contingent’’ but was 

“vested”? within statute providing that 
_ the grantor shall be taxable for trust 
income where he is vested at any time 
with a power to reyvest in himself ti- 
tle to any part of the trust corpus. 
Revenue Act 1934, § 166, 26 U.S.C.A, 
Int.Rev.Acts, page 727.—Helvering v. 
Dunning, 118 F.2d 341. 


Where grantor as trustee reserved 
broad powers of control over trust 
properties and the right to revoke 
trusts at the ends of five-year periods, 
beneficiaries were members of his im- 
mediate family, and grantor in 1936 
; gave necessary notice to his cotrustee 
‘ for termination of trusts early in 1937, 
trust income for 1934 was taxable to 
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grantor under statute making a gran- 
tor taxable where he is vested with the 
power to revoke at any time, and such 
taxation was not violative of the “due 
process” clause of the Fifth Amend- 
ment. Revenue Act 1934, § 166, 26 
U.S.C.A. Int.Rev.Acts, page 727; U.S. 
C.A.Const. Amend. 5.—Helvering  v. 
Dunning, 118 F.2d 341. 

C.C.A.6. Where land trust was es- 
tablished as a means of financing the 
purchase of real estate and trust did 
not hold and operate the property for 
profit although it received rents and 
distributed them to certificate holders, 
the trust was not an “association” 
“carrying on business’’ for profit so as 
to be taxable as a “corporation” but 
was taxable as a fiduciary. Revenue 
Act 1934, §§ 161-163, 801(a) (2), 26 U. 
S.C.A. Int.Rey.Code, §§ 161-163, 3797 
(a) (3).—Cleveland Trust Co. v. Com- 
missioner of Internal Revenue, 115 F.2d 


481. 

C.C.A.6. Income from trust created 
by trust agreement, which directed that 
income be accumulated and added to 
principal during lives of settlor and 
wife, and that income be paid to wife 
after grantor’s death unless wife pre- 
deceased grantor, in which event. in- 
come should be paid to grantor, and 
which reserved the right in grantor and 
wife during their lifetimes, and in 
grantor after wife’s death, to revoke the 
agreement, was properly included in 
computing taxable income of grantor, 
under statute requiring such inclusion 
if any part of the income of a trust 
is, or in discretion of grantor or any 
person not having a “substantial ad- 
verse interest’? may be, distributed or 
accumulated for future distribution to 
grantor. Revenue Act 1932, § 167, 26 
U.S.C.A. Int.Rev.Code § 167.—Altmaier 
v. Commissioner of Internal Revenue, 
xe ¥.2d 162, certiorari denied 61 S.Ct. 

C.C.A.7. Under a trust to pay the 
income to the settlor’s wife, aged 37, 
for life, and on her death to deliver the 
estate to the settlor, aged 44, if living, 
and if not, then to his children, rang- 
ing from 7 to 13 years of age, with a 
provision making the trust revocable 
only by the settlor with the wife’s con- 
sent, capital gains added to the corpus 
constituted “income” accumulated for 
future distribution to the settlor, and 
hence were taxable to him and not to 
the trustees. Revenue Act 1934, §§ 161 
(QCD) 66 LG (a) al ees ee Outs 
8.C.A. Int.Rev.Acts, pages 725, 727.— 
Graff v. Commissioner of Internal Rey- 
enue, 117 F.2d 247. 

C.C.A.7. The practice of deducting 
as contributions sums distributed to 
charitable institutions followed by 
trustees in determining the net taxable 
income of a trust did not affect the 
question of how the taxable income of 
a beneficiary should be determined, as 
against contention that the Board of 
Tax Appeals in approving a deficiency 
in the income tax of beneficiary pur- 
sued a course contrary to the previous- 
ly established administrative practice. 
—Grey v. Commissioner of Internal 
Revenue, 118 F.2d 153. 


The statute providing that if any 
part of trust income is included in ben- 
eficiary’s income, beneficiary shall be 
entitled to credit thereon for his pro- 
portionate share of exempt dividends 
and interest included therein, contem- 
plates allowance to beneficiary of only 
his proportionate interest in such divi- 
dends and interest, and hence his share 
of income of trust should be computed 
according to his distributable share un- 
der trust instrument and not with ref- 
erence to trust’s taxable income com- 
puted for tax purposes, and his propor- 
tionate share of exempt dividends and 
interest igs that ratio which his dis- 
tributable share of income of trust 
bears to total distributable income. 
Revenue Act 1934, § 163(b), 26 U.S.C. 
A. Int.Rev.Code, § 163,—Grey y. Com- 
Sy sata of Internal Revenue, 118 FE, 


©.0.A.8. The income from two short- 
term, irrevocable family trusts created 
by trustee for benefit of her husband, 
was grantor’s income for taxation pur- 
poses, Revenue Act 1934, § 22(a), 26 


6 

‘son v. Helvering, 114 F.2d 60 i eae 
C.C.A.8. A grantor could not assert 
income from trusts applied to> 
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U.S.C.A Int.Rev. Acts, 


that 
payment of premiums on policies on 
grantor’s life was not taxable as in- 
come of grantor on ground that such 
payment was wrongful and a_ breach 
of duty or violation of law. Revenue 
Act 1934, § 167(a) (3), 26 U.S.C.A. Int. 


.Rev.Code, § 167(a) (3).—Rand v. Hel- 


vering, 116 F.2d 929. 

In determining whether income from 
trusts applied to payment of premiums 
on policies on grantor’s life was tax- 
able as income of grantor, Circuit Court 
of Appeals would assume that trustee 
did not intend to violate the trust vest- 
ed in him by himself as grantor nor 
do any act contrary to intention ex- 
pressed by grantor, and would not as- 
sume that trustee intended a violation 
of his trust, and trustee would not be 
permitted to assert as a basis for a 
right that he violated the trust. Rev- 


enue Act 1934, § rete (3), 26 U.S.C. 
A. Int.Rev.Code, § 167(a) (3).—Rand 
v. Helvering, 116 F.2d 929. 


A declaration of trust empowering 
trustee to purchase securities or other 
property gave trustee implied authority 
to invest trust income to payment of 
premiums on policies on life of grantor 
who was also! the trustee, and hence 
income so paid was taxable as income 
of grantor. Revenue Act 1934, § 167 


(a) (3), 26 U.S.C.A. Int.Rev.Code, § 
167(a) (3).—Rand vy. Helvering, 116 F. 
2d 929. 

C.C.A.9. Community property in 


California is a part of the estate of de- 
ceased husband which, under federal 
revenue laws, is an entity having du- 
ties and obligations during administra- 
tion of estate which are distinct from 
those of owner of property which is 
subject to administration. . Probate 
Code Cal. §§ 202, 300; Revenue Act of 
1932, §§ 161(a) (3), 162(c), 26 U.S.C.A. 
Int.Rev.Code, §§ 161(a) (8), 162(c).— 
Rosenberg v. Commissioner of Internal 
Revenue, 115 F.2d 910. 

Income to deceased husband’s execu- 
tor, derived from community property 
acquired by husband and wife in Cali- 
fornia prior to 1927, was subject to 
taxation as part of income of estate. 
Probate Code Cal. §§ 202, 300; Revenue 
Act of 1932, §§ 161(a). (3), 162(c), 26 U. 
S.C.A.Int.Rev.Code, §§ 161(a) (3), 162 
(c).— Rosenberg v. Commissioner of In- 
ternal Revenue, 115 F.2d 910. 


©.C.A.9. Where, in 1924, taxpayer 
ereated trust for benefit of his wife 
and their children, and in 1926 tax- 
payer was divorced by decree of Con- 
necticut court which was silent as. to 
alimony, taxpayer under Connecticut 
law owed no obligation to his wife for 
her maintenance and support, and 
hence so much of trust income as con- 
tributed to wife’s support was not “in- 
come” to taxpayer for the years 1934- 
1937, and hence was not taxable. Gen. 
St.Conn.1930, § 5182; 26 U.S.C.A. Int. 
Rev.Code, § 1111.—Ingraham vy, Com- 
missioner of Internal Revenue, 119 F. 
2d 228. 

Where those provisions of husband’s 
trust which made entire income pay- 
able to wife during her lifetime im- 
posed no legal obligation on wife to 
maintain their minor children, but oth- 
er provisions of trust disclosed that its 
income even during wife’s lifetime was 
intended to aid husband in discharge 
of his obligation for care and mainte- 
nance of the children, trust would be 
construed: to have been devised for 
future care of wife and minor children 
and that such future welfare and finan- 
cial support were contemplated to com- 
mence immediately for wife and chil- 
dren on creation of trust, and hence, to 
extent that income to wife was expend- 
ed on children, it was “income” to the 
husband, and hence taxable.—Ingra- 
ham v. Commissioner of Internal Reve- 
nue, 119 F.2d 223. 


C.C.A.Fla. Evidence that taxpayer in 
1932 transferred stocks to a trust of 
which taxpayer named himself trustee 
with authority to manage and invest at 
his discretion the income up to a cer- 
tain amount from stock to be payable 
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cable 


continuing ownership and justified as- 
sessing deficiencies against taxpayer 

with respect to income from trust. 

U.S.C.A, Int.Rev.Code, §§ 22(a), 166.— 
Reuter v. Commissioner of Internal 

Revenue, 118 F.2d 698. 

Under section of Revenue Act pro- 

; viding that where “at any time’ the 
4 power to revest in grantor title to any 
part of corpus of a trust ‘‘is vested’ in 
grantor, income of such part shall be 
included in computing grantor’s net in- 
come, phrase “at any time’’ qualifies “is 
vested”. 26 U.S.C.A. Int.Rev.Code, § 
166.—Reuter v. Commissioner of Inter- 
nal Revenue, 118 F.2d 698% 

The section of Revenue Act providing 
that where at any time the power to 
revest in grantor title to any part of 
corpus of a trust is vested in grantor, 
income of such part shall -be included 
in computing grantor’s net income con- 
templates that trusts granted with a 
power to revoke being vested in gran- 
tor from beginning, the tevocation to 
become effective only after.the end of a 
designated period, such as five years, 
are not to be considered effectual 
grants for income tax purposes. 26 U. 
S.C.A.Int.Rev.Code, § 166.—Reuter_ v. 
Commissioner of Internal Revenue, 118 
F.2d 698. 

C.C.A.I1l. Where life beneficiary of 
income from testamentary trust exe- 
euted irrevocable assignments of por- 
tions of the trust income for the years 
1930 and 1931, the assigned income 
was not taxable income of life bene- 
ficiary. Revenue Act 1928, § 22(a), 
; 162, 26 U.S.C.A. Int.Rev.Acts, pages 
= 354, 405.—Schaffner v. Harrison, 113 F. 

2d 449. ‘ 
C.C.A.Mass. In determining whether 

4 income of trust is taxable to grantor, of 
. trust under blanket statutory provision 
defining “gross income,” the basic in- 

quiry is whether the benefits directly 

f or indirectly retained by’ the grantor 
blend so imperceptibly with the normal 
- concept of full ownership, that the 
grantor after the trust has been estab- 
lished may still be treated as the own- 
er of the corpus. Revenue Acts 1924, 


1926, § 213(a), 26 U.S.C.A. Int.Rey. 
Acts, pages 19, 163; 26 U.S.C.A. Int. 
Higgins, 


Rey.Code, § 22(a).—White v. Hi 
| 116 F.2d 312, reversing Higgins v. 
White, 31 F.Supp. 796, conforming to 
mandate 93 F.2d 358, reversing 18 F. 
Supp. 986. ‘ 

The mere fact that the grantor of a 
trust holds legal title to the corpus as 
trustee does not preclude taxation of 
the trust income to the grantor, since 
his powers as trustee, in conjunction 
with other provisions of trust instru- 
ment, may give him a dominion over 
the corpus substantially equivalent to 
full ownership. Revenue Acts 1924, 
1926, § 213(a). 26 US.C.A. Int.Rev.Acts, 
pages 19, 163; 26 US.C:A. | 
Code, § 22(a).—White v. Higgins, 116 
¥.2d 312, reversing Higgins v. White, 
31 F.Supp. 796, conforming to mandate 
93 F.2d 357, reversing 18 F.Supp. 986. 

Where wife set up trust and made 
herself the dominant trustee with 
broad powers of management, and at 
any time she could pay over part or 
all of the corpus to herself individually 
if she as trustee deemed it advisable 
for her own best interest or welfare, 
and wife was ultimate beneficiary if 
living at time of termination of trust, 
otherwise members of her family as 
appointed by her will, trust income was 
taxable to wife under blanket statuto- 
ry provision defining gross income, on 
ground wife remained ‘owner’ of the 
corpus. Revenue Acts 1924, 1lyu6, § 
213(a), 26 U.S.C.A. Int.Rev.Acts, pages 

8; 26 U.S.C.A.. Int.Rev.Code, 
22(a).—White v. Higgins, 116 F.2 
312, reversing Higgins v. White, 31. F. 
Supp. 796, conforming to mandate 93 
F.2d 357, reversing 18 F.Supp. 986. 

C.C.A.Mass. The mere fact that the 
grantor of a trust has made himself 
trustee with broad power in that. ca- 
pacity to manage the trust estate does 
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not warrant treating the trust income 
as being income of the grantor under 
blanket statutory provision definin 
gross income. Revenue Acts 1924, 
1926, § 213(a), .26 U.S.C.A. Int.Rev. 
Acts, pages 19, 163; 26 U.S.C.A. Int. 
Rey.Code, §§ 22(a).—White v. Higgins, 
116 F.2d 312, reversing Higgins v. 
White, 31 F.Supp. 796, contorman sé to 
mandate 93 F.2d 357, reversing 18 F. 
Supp. 986. 

C.C.A.Mich. Where “grantor” was 
not defined in revenue acts taxing to 
grantor income of revocable trusts, the 
word should be given its ordinary 
meaning, which is, the person who es- 
tablishes the trust, or its donor, cre- 
ator, or founder. Revenue Act 1928, 
§§ 166, 167, 26 U.S.C.A. Int.Rev.Acts, 
page 407; Revenue Act 1932, §§ 166, 
167, 26 U.S.C.A. Int.Rev.Acts, page 543; 
Revenue Act 1934, §§ 166, 167, 26 U.S. 
C.A. Int.Rev.Code, §§ 166, 167.—Buhl v. 
Kavanagh, 118 F.2d 315. 

Where grantor of original trust had 
and exercised complete dominion of 
trust and agreed with beneficiary to 
terminate trust provided beneficiary 
immediately upon receiving trust estate 
would execute a trust similar in sub- 
stance to original trust, the consumma- 
tion of the agreement did not render 
the beneficiary a “grantor’ within Rev- 
enue Acts taxing income of revocable 
trusts to grantor. Revenue Act 1928, 
§§ 166, 167, 26 U.S.C.A. Int.Rev.Acts, 
page 407; Revenue Act 1932, §§ 166, 
167, 26 U.S.C.A. Int.Rev.Acts, page 543; 
Revenue Act 1934, §§ 166, 167, 26 U.S. 
C.A. Int.Rev.Code, §§ 166, 167.—Buhl v. 
Kavanagh, 118 F.2d 315. 

Where so-called “trustee’’ was not in 
fact trustee for so-called “beneficiary” 
except in form and trust and contract 
made purportedly for benefit of bene- 
ficiary were revoked and new ones cre- 
ated as so-called ‘‘trustee’’ saw fit, sub- 
sequent trust created by so-called trus- 
tee did not make beneficiary a ‘“gran- 
tor” within revenue acts taxing to a 
grantor income of revocable trusts on 
the theory that certain property placed 
in the last trust did not belong to the 
trustee by virtue of prior contract and 
trust in favor of so-called beneficiary. 
Revenue Act 1928, §§ 166, 167, 26 U.S. 
C.A. Int.Rev.Acts, page 407; Revenue 
Act 1932, §§ 166, 167, 26.U.S.C.A. Int. 
Rev.Acts, page 543; Revenue Act 1934, 
§§ 166, 167, 26 U.S.C.A. Int.Rev.Code, 
§§ 166, 167.—Buhl.v. Kavanagh, 118 F. 
20.345. 

Declarations of trust by father and 
brother of taxpayer for taxpayer’s 
benefit, to which taxpayer was in no 
way a party or privy, which trusts 
were changed at the will of taxpayer’s 
father, transferred to taxpayer neither 
possession nor right of possession to 
property involved nor legal title so as 
to constitute taxpayer a “grantor’’ when 
some of the property involved was sub- 
sequently placed in a new trust for 
benefit of taxpayer within revenue acts 
taxing to grantor income of revocable 
trust. Revenue Act 1928, §§ 166, 167, 
26 U.S.C.A. Int.Rev.Acts, page 407; 
Revenue Act 1932, §§ 166, 167, 26 U.S. 
C.A, Int.Rev.Acts, page 543; Revenue 
Act 1934, §§ 166, 167, 26 U.S.C.A. Int. 
Rey.Code, §§ 166, 167.—Buhl v. Kava- 
nagh, 118 F.2d 315. 


The primary purpose of revenue acts 
taxing to grantor income of revocable 
trusts was to prevent the evasion of 
taxes. Revenue Act 1928, §§ 166, 167, 
26 U.S.C.A. Int.Rev.Acts, page 407; 
Revenue Act 1932; §§ 166, 167, 26 U.S. 
C.A: Int.Rey.Acts, page 543; Revenue 
Act 1934, §§ 166, 167, 26 U.S.C.A. Int. 
Rev.Code, §§ 166, 167.—Buhl v. Kava- 
nagh, 118 F.2d 315. 

C.C.A.Minn. Where father conveyed 
property to himself and wife in trust 
for benefit of his minor children, father 
was subject to income tax on amount 
expended by trustees for education of 
children in university and other pri- 
vate schools, on. ground that expendi- 
tures were made to satisfy father’s 
legal obligations, and on ground that 
father procured and enjoyed economic 
benefit of income of trust apart from 
fact that his legal obligations were be- 
ing satisfied. Mason’s Minn.St.1927, §§ 
3080, 3088, 8933, 89385, 8939; Revenue 
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Act 1924, § 1 et seq., and § 219(h), 26 
TES. CkA Int. Rev.Acts, ee 2 ee J 

and page 31.—Mairs v. Reynolds, 120 — 
F.2d 857. 


Revenue Act 1934, §§ 166, 
167, 26 U.S.C.A. Int.Rev.Code, §§ 166, © 
167.—Jones v. Norris, 122 F.2d 6, af- 


firming Norris v, Jones, 31 F.Supp. 
463. Shi collae 


Where trust established by grantee ae 


a 
for his children, in addition to grant- : 
ing extensive powers of control and 
management, authorized grantor to : 
make such changes as he saw fit in 
management of trust estate for the 
best interests of children, but power 
to revoke or retake any of the corpus 
or income was specifically denied to 
grantor, and on termination of trust 
both corpus and income were to be 
distributed to children named or their 
issue, trust income was not taxable to 
grantor under statute defining gross 
income or under statutes making in- 
come of a revocable trust or income 
for grantor’s benefit taxable to gran- 
tor. Revenue Act 1934, § 22(a), §§ 166, 
167, 26 U.S.C.A. Int.Rey.Acts, page 669. 
and 26 U.S.C.A. Int.Rey.Code, §§ 166, 
167.—Jones v. Norris, 122 F.2d 6, af- 


at-. 
firming Norris v. Jones, 31 F.Supp. 463, 
C.C.A.Okl. Under statute defining 


I Nor-. 
ris, 122 F.2d 6, affirming Norris v. 
Jones, 31 F.Supp. 463. Po 3 ape 
In determining whether grantor of a. 
trust could be considered for all prac- 
tical purposes the owner of the corpus — 
so that trust income was taxable to — 


26 U.S.C.A. Int.Rev.Acts, page 669. 
Jones v. Norris, 122 F.2d 6, affirmin 
Norris v. Jones, 31 F.Supp. 463. Be P 
The power to manage trust property, 
however wnlimited, may not operate to — 
bring the grantor within provisions of 
statute defining gross income and thus 
make income taxable to grantor, if by 
such power he cannot derive any eco-— 
nomic benefit therefrom except what- 
ever advantages he may gain by virtue 
of the statutory provisions which per- 
mit the creation of trusts and impose © 
taxation on the income of estates or. 
any kind of property held in trust. 
Revenue Act 1934, §§ 22(a), 161 et seq, — 
26 U.S.C.A. Int.Rev.Acts, page 669, and 
26 U.S.C.A. Int.Rev.Code, § 161 et seq. 
—Jones v. Norris, 122 F.2d 6, affirming 
Norris v. Jones, 31 F.Supp. 463. : 


The question whether trust income f 

is taxable to the grantor under statutes 
is one of degree, and substantial doubt 
should be resolved in favor of taxabil- 
ity, but where the line should be drawn 
depends on the peculiar facts in each 
ease in the light of reasoning manifest 
in decisions before the court. Revenue 
Act. 1934, § 22(a), §§ 166, 167, 26 U.S. 
C.A. Int.Rev.Acts, page 669, and 26 
U.S.C.A. Int.Rev.Code, §§ 166, 167.— 
Jones vy. Norris, 122 F.2d 6, affirming 
Norris v. Jones, 31 F.Supp. 463. 


C.C.A.Pa. The Revenue Act section 
providing that trust income which is 
held or accumulated for future distri- 
bution to grantor is taxable to grantor 
does not require that income be uncon- 
ditionally held or accumulated for fu- 
ture distribution to grantor or that 
accumulations be actually distributed 
to grantor. Revenue Acts 1932, 1934, 


§ 61 


* 
y 
4 : 
§ 167,.26 U.S.C.A. Int.Rev.Code, § 167. 
—Kent v. Rothensies, 120 F.2d 476, re- 
versing 85 F.Supp. 291. : 
H Where trust provided that income up 
i to a certain amount per year was to 
5 be paid to beneficiary and that balance 
of income was to be accumulated by 
; trustees for two years and then paid 
to grantor, if living, otherwise _to 
named persons, accumulations remain- 
ing after payments to beneficiary were 
taxable to grantor and not to trustees, 
under Revenue Act section, providing 
fs that trust income which is held or 
-—s accumulated for future distribution to 
Y ‘grantor is taxable to grantor, as 
against contention that such_ section 
ss was inapplicable because grantor did 
not have unconditional right to accumu- 
, ations until after expiration of two 
¥ years. Revenue Acts 1932, 1934, § 167, 
26 U.S.C.A. Int.Rev.Code, § 167—Kent 
- -v. Rothensies, 120 F.2d 476, reversing 
ey 35 E.Supp. 291. : aoa 
The Revenue Act section providing 
that income taxes applicable to trust 
-*income accumulated for benefit of per- 
sons with contingent interests as to 
- -inecome accumulated or held for future 
distribution under terms of trust, is 
not in conflict with section providing 
that trust income which is held or 
accumulated for future distribution to 
grantor is taxable to grantor, and 
hence accumulations remaining after 
f payments to beneficiary under trust 
-_-providing that income up to a certain 
amount per year was to be paid to 
beneficiary and that balance of in- 
come was to be accumulated by trus- 
tees for two years and then paid to 
grantor, if living, otherwise to named 
persons, were taxable under the first 
section and such tax was imposed on 
grantor by the second section. Rev- 
_ \enue Acts 1932, 1934, §§ 161, 167, 26 
an OLS. C.Ad + Int.Rev.Code, ''§§ 161; \.167.— 
Kent v. Rothensies, 120 F.2d 476, re- 
__ yversing 35 F.Supp. 291. 
 ~~—«-«€.0.A.Tex. Where trust authorized 
sole trustee to distribute or withhold 
from beneficiary all or part of corpus 
or income, and did not require alloca- 
- tion of any part of income or depletion 
to beneficiary, and trustee contracted 
to drill oil wells for a price to be paid 
- jn oil produced, and distributed part 
of trust income to beneficiary during 
aa taxable years, oil payments which were 
less than costs expended in drilling 
constituted ‘‘taxable income” on ground 
that they were ‘allocable’ within 
statute providing that allowable de- 
duction shall be apportioned between 
income beneficiaries and trustee in ac- 
cordance with instrument’ creating 
trust, or on basis of trust income al- 
— Joeable to each, as against contention 
that trustee was entitled to recoup 
- costs of drilling before there was any 
taxable income from that source. 
Revenue Act 1934, § 23(m), 26 U.S.C.A. 
-‘Int.Rev.Acts, page 673.—Fleming  v. 
- Commissioner of Internal Revenue, 121 
‘F.2d %. 
, D.C.Del. A patent infringer is not 
a “trustee” and is not converted into 
a trustee merely because the measure 
of damages applicable to trustees is 
applied in an accounting of profits 
derived from  infringement.—Triplex 
Safety Glass Co. of North America y. 
ee oguren Plate Glass Co., 38 F.Supp. 


_D.C.Ky. Profits from the sale of se- 
curities which a person intended to give 
to others but did not accomplish be- 
cause of retention of control over them 
are taxable to the would-be donor,— 
Hellman v. Glenn, 36 F.Supp. 423. 
Income from a revocable trust is tax- 
able to the settlor instead of the ben- 
VO ata vy. Glenn, 36 F.Supp. 


. 
" 


a 
iit 


z= 


D.C.Mass. The right to act as trus- 
tee does not constitute a “substantial 
4 adverse interest’ in termination of 
> trust, within terms of section of In- 
‘a ternal Revenue Act requiring income 
“ from certain revocable trusts to be 
treated as income of grantor. Revenue 

Act 1932, § 166, 26 U.S.C.A. Int.Rey. 
- Acts, page 543; Revenue Act 1934, § 
166, 26 U.S.C.A. Int.Rev.Code, § 166.— 
Hall v. Welch, 37 F.Supp. 788. 
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The Revenue Act section requiring in- 
come from certain revocable trusts to 


be treated as income of grantor, and 
Treasury regulations promulgated 
thereunder, do not manifest intent that 
all such revocable trusts be treated, in 
computing income tax, as if they had 
not been created. Revenue Act 1932, § 
166, 26 U.S.C.A. Int.Rev.Acts, page 543; 
Revenue Act 1934, § 166, 26 U.S.C.A. 
Int.Rev.Code, § 166.—Hall v. Welch, 37 
F.Supp. 788. 

D.C.Mass. A “trust” is a separate 
and distinct entity from its  benefi- 
ciaries for income tax purposes. 26 
U.S.C.A. Int.Rev.Code, §§ 161-170.— 
Brigham v. U:. S., 38 F.Supp. 625. 

D.C.Mich. Whether husband was 
subject to tax on income payable to 
wife for life under trust created by 
husband pursuant to written agree- 
ment in contemplation of divorce, which 
agreement was incorporated in hus- 
band’s Michigan divorce decree,  de- 
pended upon whether, under Michigan 
Jaw, husband had fully and finally d¥s- 
charged his obligation to his divorced 
wife, and not upon whether the agree- 
ment was one for the payment of ali- 
mony or for the settlement of property 
rights between husband and _ wife. 
Comp.Laws Mich.1929, § 12748.— 
Thompson v. Kavanagh, 36 F.Supp. 263. 

Where husband created trust payable 
to wife for life pursuant to written 
agreement in contemplation of divorce 
and agreement was incorporated in 
husband’s Michigan divorce decree and 
provided for other payments to di- 
vorced wife in case the corporate stock 
constituting trust corpus became 
worthless, and provided that excess 
over stated amount of dividends from 
the stock be used for support of minor 
daughter, and divorce decree did not 
discharge husband from obligation to 
support wife and, under Michigan law, 
could be amended at any time, the 
trust income was taxable to husband 
as being used to discharge husband’s 
continuing obligation to support wife. 
Comp.Laws Mich.1929, § 12748.— 
Thompson y. Kavanagh, 36 F.Supp. 263. 


D.C.N.Y. Under trust agreement 
transferring securities to trustees for 
benefit of settlor’s three minor children 
and providing that trust property 
should be divided into three equal 
shares and that trustees should hold 
one share for each child and accumu- 
late income of each share for benefit 
of child for whom share was held until 
child reached age of 21, three trusts 
were created, especially in view of lan- 
guage in instrument referring to 
“trusts’”” and giving trustees discretion- 
ary power to keep property in one or 
more consolidated funds, and hence as- 
sessment and collection of income taxes 
on theory that only one trust was cre- 
ated was erroneous. Revenue Act of 
1932, §§ 142, 161, 162, 26 U.S.C.A. Int. 
Rev.Acts, pages 534, 540, 541.—Fidu- 
ciary Trust Co. v. U. S., 36 F.Supp. 653. 


D.C.Pa. Under section of revenue act 
concerning when income of a trust shall 
be included in computing net income 
of grantor, Congress intended that 
scope of first clause of the section 
should correspond with scope of last 
clause of section providing that taxes 
imposed upon individuals shall apply 
to income of estates or of property 
held in trust, and hence phrase “part 
of the income * * * held or accu- 
mulated for future distribution to the 
grantor” in first clause of section con- 
cerning when income of trust shall be 
included in computing grantor’s net 
income was meant to apply to income 
held or accumulated for distribution 
to a vested interest. Revenue Act 1932, 
§§ 161(a) (1), 167(a) (1), 26 U.S.C.A. 
Int.Rey.Code, §§ 161(a) (1), 167(a) (1). 
—Kent v. Rothensies, 35 F.Supp. 291. 


The section of revenue act providing 
that where part of income of a trust is, 
or in discretion of grantor may be, 
held or accumulated for future distribu- 
tion to grantor, such part of income 
shall be ineluded in computing gran- 
tor’s net income applies to only the last 
clause of section providing that taxes 
imposed upon individuals shall apply 
to income of estates or of property 


’ * a 
held in trust. Revenue Act. 
161(a) (1), 167(a) (1), 26 U. 
Rev.Code, §§ 161(a) (1), 167(a) 
Kent v. Rothensies, 35 F.Supp. 291. 

Where trusts, which were created by 
taxpayer, as grantor, provided that 
payments of income, up to a certain 
amount per year, were to be made to 
life beneficiary, the balance, if any, of 
each year’s income to be held and ac- 
cumulated by trustees, of whom tax- 
payer was one, for two years and then 
paid to grantor, if living, otherwise to 
named persons, and corpus wozld not 
revert to grantor under any circum- 
stances, and during 1932 to 1934, in- 
clusive, trusts produced income in ex- 
cess of amounts paid to beneficiary, 
and such income was held by _ trus- 
tees for two years and then distributed 
to taxpayer, the income was taxable to 
trustees, rather than to taxpayer. Rev- y 
enue Act 1932, § 22(a), 26 U.S.C.A. 
Int.Rev.Acts, page 487; Revenue Act 
1932, §§ 161, 167(a)- (1), 26 U.S.C.A. 
Int.Rev.Code, §§ 161, 167(a) (1).—Kent 
v. Rothensies, 35 F.Supp. 291. 

Ct.Cl. Where taxpayer made a decla- 
ration of trust designating himself as 
trustee and his wife, father, and mother 
as beneficiaries, making trust irrevoc- 
able for five years but permitting ter- 
mination at end of that time, and giv- 
ing taxpayer broad and almost unlim- 
ited powers to deal with trust property 
on terms and conditions as he deemed 
best, taxpayer remained the “owner’’ of 
the trust property for the purposes of 
statute defining “‘gross income,” and he 
was therefore taxable on the income de- 
rived therefrom. Revenue Act 1934, § 
22(a), 26 U.S.C.A.Int.Rev.Acts, page 
669.—Reuter v. U. S., 34 F.Supp. 1014. 

Del. A sequestrator appointed by .a 
Court of Chancery in a suit to deter- 
mine ownership of shares of stock as 
between known and identified persons 
who took possession of the stock and 
held it subject to further order of the 
eourt, and who had no active duty to 
perform with reference thereto, was not. ° 
a “trustee” or “fiduciary’? within the 
Internal Revenue Act so as to justify 
the imposition of income tax on the se- 
questrator on dividends from the stock 
deposited to the credit of the seques- 
trator, on the ground that such divi- 
dends were income accumulated in 
trust for the benefit of unascertained 
persons within the meaning of the act, 
since it would be unjust to seizing cred- 
itor to tax income in sequestrator’s 
hands without allowing creditor to con- 
solidate such income with the rest of 
its earnings for the taxable year. Rev. 
Code 1935, § 4374; Revenue Act 1936, 
§§ 161, 1001(a) (6), 26 U.S.C.A. Int. 
Rev.Code, §§ 161, 3797(a) (6).—Loft, 
Inc., v. Guth, 19 A.2d 721, affirming 13 
A.2d 706. - 


The section of the Internal Revenue 
Act providing that income taxes im- 
posed on an individual apply to the in- 
come of estates or any kind of property 
held in trust, including income accumu- 


I > ee 
(1)2s 


Jated in trust for the benefit of ‘‘un- 


ascertained persons’, means those 
whose identification depends on future 
contingencies rather than a correct un- 
derstanding of the application of the 
law to existing facts. Revenue Act 
1936, § 161, 26 U.S.C.A, Int.Rev.Code, § 
161.—Loft, Inc., v. Guth, 19 A.2d 721, 
affirming 13 A.2d 706. 


Del. Where federal government filed 
a petition to intervene in a suit where- 
in property of nonresident defendant 


App.D.C. A trust does not “engage 
in business,” so as to be taxable as a 
corporation if its sole or principal ob- 
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ject and activi 


-a business enterprise as a 


a. 


n al e. Revenue 
Act 1932, § 1111, 26 U-.S.C.A. Int.Rey. 
Code, § 3797,—Fidelity-Bankers Trust 
Co. v. Helvering, 113 F.2d 14, certiorari 
denied 60 S.Ct. 1102, 310 U.S. 649, 84 
L.Hd. 1415. 

The ultimate question in determining 
whether a trust is taxable as a corpo- 
ration is whether the trust performs 
some nonbusiness function or operates 

going con- 
cern. Revenue Act 1932, § 1111, 26 
U.S.C.A. Int.Rev.Code, -§ 3797.—Fidel- 
ity-Bankers Trust Co. v. Helvering, 113 
F.2d 14, certiorari denied 60 S.Ct. 1102, 
310 U.S. 649, 84 L.Ed. 1415. 

The fact that transactions of a busi- 
ness character are necessary incidental- 
ly to the preservation, liquidation, etc., 
of the security for a loan does not, 


_without more, convert a trust having 


such primary objectives into a “busi- 
ness enterprise’? and render it taxable 
as a corporation. Revenue Act 1932, 
§ 1111, 26 U.S.C.A. Int.Rey.Code, § 
3797.—Fidelity-Bankers Trust Co, v. 
Helvering, 113 F.2d 14, certiorari de- 
nied 60 S.Ct. 1102, 310 U.S. 649, 84 
L.Ed, 1415. 

When the expressed objectives and 
powers of a trust are appropriate to 
conducting a “‘business enterprise,” and 
all or most of them are actually carried 
out and exercised, the existence of an 
unexpressed intention not to engage 
in business cannot avoid tax liability 
as a corporation or counteract their 
effect, and amounts to no more than 
a misconception of the nature of the 
activity or an intention to escape tax- 
ation. Revenue Act 1932, § 1111, 26 
U.S.C.A. Int.Rev.Code, § 3797,—Fidelity- 
Bankers Trust Co. v. Helvering, 113 F. 
2d 14, certiorari denied 60 S.Ct. 1102, 
310 U.S. 649, 84 L.Ed. 1415, 

There are circumstances in which the 
distinction of function is so shadowy 
that technical trust arrangements en- 
tered into must be controlling in de- 
termining whether trust is taxable as 
a corporation, though the parties may 
not have understood them and their 
consequences fully, or may have had 
actual intentions which were contradic- 
tory. Revenue Act 1932, § 1111, 26 
U.S.C.A. Int.Rey.Code, § 3797.—Fidelity- 
Bankers. Trust Co. v. Helvering, 113 
¥.2d 14, certiorari denied 60 S.Ct. 1102, 
310 U.S. 649, 84 L.Ed. 1415. 

Where corporation engaged in lend- 
ing money became financially embar- 
rassed and syndicate was formed by 
stockholders and directors who agreed 
to pay sums subscribed by them_ to 
capital of the syndicate, when called 
upon by a majority of the syndicate 
associates, for purpose in part of mak- 
ing advances as approved by the syn- 
dicate to the corporation, under a dec- 
laration of trust in which corporation 
guaranteed an annual profit of 6 per 
cent. on outstanding syndicate certifi- 
-etes in exchange for all syndicate 
profits exceeding such percentage, the 
syndicate was a “business enterprise, 
and hence taxable as a corporation, and 
not a mere “security device,” particu- 
larly in view of the corporate attri- 
butes possessed by syndicate, such as 
continuity of enterprise, etc., notwith- 
standing limitations on syndicate’s 
power to acquire property and the 
guaranty of profits, and hence tax was 
properly assessed on_ profits realized 
from operating syndicate property. 
Revenue Act 1932, § 1111, 26 U.S.C.A. 
Int.Rev.Code, § 3797._Fidelity-Bankers 
Trust Co. v. Helvering, 113 F.2d 14, 
certiorari denied 60 S.Ct. 1102, 310 U. 
S. 649, 84 L.Ed. 1415. 


App.D.C. Where trust company en- 
gaged in Jending money became finan- 
cially embarrassed and syndicate was 
formed by stockholders and directors 
for purpose in part of advancing up 
to a certain amount to the company 
under a declaration of trust in which 
corporation guaranteed an annual prof- 
it of 6 per cent. on outstanding syndi- 
cate certificates in exchange for all 
syndicate profits exceeding such per- 
centage, guaranty ran directly to the 
certificate holders, rather than to the 


ot a ties are preservation of 
specified property, or liquidation of a 
_ trust estate, or distribution of income 
derived from another source. 
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syndieate, and hence payments by com- 


pany under the guaranty were not tax- 
able as income of the syndicate. Rev- 
enue Act 1932, § 1111, 26 U.S.C.A. Int, 
Rev.Code, § 3797.—Fidelity-Bankers 
Trust Co. v. Helvering, 113 F.2d 14, 
eertiorari denied 60 S.Ct. 1102, 310 U. 
S. 649, 84 L.Ed. —. 

App.D.C. Under the Revenue Act 
provision allowing as a deduction in 
computing the net income of an estate 
the amount of income for taxable year 
which is properly paid or credited dur- 
ing taxable year to any legatee, heir, 
or beneficiary, but requiring the 
amount so allowed as a deduction to be 
included in computing the net income 
of the legatee, heir, or beneficiary, in- 
come to be properly distributable need 
not be net income of the estate. Rev- 
enue Act 1932, § 162(c), 26 U.S.C.A. 
Int.Rev.Acts, page 541.—County Nat. 
Bank & Trust Co. of Santa Barbara v. 
Helvering, 122 F.2d 29. 


Where an executor purports to dis- 
tribute income of an estate, though 
neither the will nor the local law di- 
rects that distribution be made, it is 
necessary to inquire further to deter- 
mine whether such income was proper- 
ly paid or credited within. Revenue 
Act provision allowing as a deduction 
in computing net income of estate 
amount of income properly paid or 
eredited during taxable year to any 
legatee, heir, or beneficiary, and for 
that purpose it is not sufficient that 
bookkeeping entries in the estate’s ac- 
counts show distributions of income. 
Revenue Act 1932, § 162(c), 26 U.S.C. 
A. Int.Rev.Acts, page 541.—County 
Nat. Bank & Trust Co. of Santa Bar- 
bara v. Helvering, 122 F.2d 29. 


The Revenue Act provision making 
a beneficiary taxable for income of an 
estate properly paid or credited during 
taxable year to beneficiary requires, in 
order that beneficiary may be taxable 
for such income, not merely that deduc- 
tion of amount properly paid or credit- 
ed to beneficiary in computing estate’s 
net income might have been claimed, 
but it is necessary that the deduction 
be allowed, and that it be allowed be- 
cause it has been distributed as income 
to the beneficiary. Revenue Act 1932, 
§ 162(c), 26 U.S.C.A. Int.Rey.Acts, page 
641.—County Nat, Bank & Trust Co. 
oA pata Barbara v. Helvering, 122 F. 


Where fiduciary income tax returns 
filed by an administrator showed that 
only $2,170.08 was distributed to tax- 
payer from the estate during taxable 
year, and except for that amount evi- 
dence showed that the only distribu- 
tion eyer made to taxpayer was that 
which occurred when, after all accounts 
had been settled, the court distributed 
the residue of the estate to taxpayer 
as sole beneficiary under the decedent’s 
will, taxpayer was taxable only for the 
$2,170.08 distributed, and not for all 
income received by the estate during 
taxable year as determined by the Com- 
missioner and the Board of Tax Ap- 
peals. Revenue Act 1932, § 162(c), 26 
U.S.C.A. Int.Rev.Acts, page 541.—Coun- 
ty Nat. Bank & Trust Co. of Santa 
Barbara v. Helvering, 122 F.2d 29. 
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C.C.A.1. Where trustee breached tes- 
tamentary trust and_ restitution of 
$500,000 was made, and life tenant had 
state court apportion $70,000 of such 
sum as interest which was paid over 
to life tenant pursuant to state court’s 
order, the sum so paid to life tenant 
was taxable under Internal Revenue 
Act as “income”. Revenue Act 1934, §§ 
161, 162, 26 U.S.C.A. Int.Rev.Acts, page 
725.—Plunkett v. Commissioner of In- 
ternal Revenue, 118 F.2d 644. 


C.C.A.2,. The ordinary rule that 
ross income includes income derived 
rom any source was to be given effect 
in determining whether payments re- 
ceived by taxpayer from an insurance 
company under an annuity contract 
purchased by taxpayer's former hus- 
band were to be included in taxpayer’s 
taxable income unless an exception ex- 
cluded it. Revenue Act 1934, § 22(a), 
26 U.S.C.A. Int.Rev.Acts, page 669.— 


A eae v! S623 
Pearce yv. Commissioner of Internal 
Revenue, 120 F.2d 228. ~ ‘oh are 
C.€.A.2. Under Revenue Act provi- ( 
sions exempting from inclusion in gross : 
income, for tax purposes, amounts re- — # 
ceived under a life insurance con- — 

tract paid by reason of death of in- 3 
sured, whether in a single sum or oth- f 
erwise, Congress did not intend to re- — a 
strict exemption to only amounts paid | 

because of an insurance, as opposed to ~ be 
an investment risk. 26 U.S.C.A.Int.Revy. 
Code, § 22(b) (1).—Commissioner of 
qatoaual Revenue v. Buck, 120 F.2d tot 


€ 


Where life policy carried by taxpay- 
er’s father, who died in 1919, provided 
that taxpayer was to be paid an an- ~ 
nuity of $1,000 for 20 years and there- 
after as long as taxpayer lived, a por- — 
tion of a payment received by taxpay- 
er under policy in 1934 which did not ; 
represent a return of capital was not asf) 
taxable to taxpayer in calculating in- 
come taxes. 26 U.S.C.A. Int.Rev.Code, © 
§ 22(b) (1).—Commissioner of Inter- 
nal Revenue v. Buck, 120 F.2d 775. 

_C.0.A.3. Where 25-year lease was 
disafirmed by corporate lessee’s trus- 
tee in bankruptcy and a new lease was 
executed by lessors with the trustee, — 
increased value of the interest of tax- 
payer who was one of the lessors, in 
the land, resulting from erection oth Nee 
building thereon by lessee pursuant to 
terms of the lease, was taxable as part 
of taxpayer’s “gross income” for year — 
during’ which lease was disaffirmed. 
Revenue Act 1934, ; 22 and (a), 26 — 
U.S.C.A. _Int.Rev.Acts page) 669 
Gowern’s Estate v. Commissioner of — 
Internal Revenue, 119 F.2d 83. peers 

Where 25-year lease was disaffirined wile 
by corporate lessee’s trustee in bank- 
ruptcy and a new lease was executed 
by lessors with the trustee, fact that 
trustee and bankruptcy court con-_ 
trolled right of the lessors to regain — 
the premises and alleged fact that 
trustee would not have given up old 
lease until new one was agreed to, did 
not relieve taxpayer, who was one of. 
the lessors, from liability for income 
tax on his interest in the increased 
value of land resulting from erection 
of building thereon by lessee pursuant 
to terms of the lease, as “gross in- 
come” for year during which lease 
was disaffirmed. Revenue Act 1934, § 

22 and (a), 26 U.S.C.A. Int.Rev.Acts, — 
page 669.—Gowern’s Estate v. Com- 
miegiouee of Internal Revenue, 119 F. | 


A corporate officer or stock- 
may receive the right to use © 
corporate property rent free in lieu of 
a money compensation for services ren- 
dered or as a dividend, but it may not 
be presumed that corporate directors 
have given away as a-gratuity a 
valuable right to use the corporate 
property, as respects liability of recip- 
ient for income tax thereon.—Chandler © 
vy. Commissioner of Internal Revenue, 
119 F.2d. 623. yey 

Where taxpayer and his family oc- 
cupied, rent free, lodge located upon 
property owned by corporation which 
was organized by taxpayer, who owned | 
all its capital stock and performed sub- 
stantial services for it, rental of lodge 
was properly included in taxpayer’s 
income on theory that use of lodge 4 
was given to taxpayer as compensation A 
for services rendered. Revenue Act | 4 
1934, § 24(a) (1), 26 U.S.C.A. Int.Rey. ~~ 


Acts, page 675.—Chandler y. Commis- 
agate of Internal Revenue, 119 F.2d | 


Where taxpayer and his family oc- 
cupied, rent free, lodge located upoh 
property owned by corporation which 
was organized by taxpayer, who owned 
all the capital stock and _ performed 
substantial services for it, that portion 
of maintenance and operation expenses 
of corporation used in maintaining 
lodge constituted ‘‘personal, living or 
family. expenses’ of taxpayer and was 
properly included in taxpayer's income. 
Revenue Act 1934, § 24(a) (1), 26 U.S. 
c.A. Int.Rev.Acts, page 675—-Chandler 
vy. Commissioner of Internal Revenue, 
119 F.2d 623. 

C.C.A.3. The substantial discharge 
of a legal obligation of a taxpayer 
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represents, for income tax purposes, & 
distribution to him.—Chandler y. Com- 
missioner of Internal Revenue, 119 F. 
2d 623. \ ‘ 

Where rent and _ assessments. on 
apartment occupied by taxpayer and 
his family as a family residence for at 


i least four months of each year, were 
. paid by trustee of trust created by tax- 
= payer, amounts paid constituted “per- 
Re sonal, living or family expenses’ of 


_ taxpayer, and were properly included 
in taxpayer’s income. Revenue Act 
» 1934, § 24(a) (1), 26 U.S,C.A. Int. Rev. 
Acts, page 675.—Chandler v. Commis- 
sioner of Internal Revenue, 119 F.2d 


623. 

C.C.A.8. Where the Commissioner, 
acting under Treasury Regulation, in- 
eluded in taxable income for years 
- when mining leases were cancelled be- 
_ fore removal of ore on which royalty 
had been paid amount of depletion de- 
- ductions taken by taxpayers from 
taxable income derived from mining 
property in former years, the compara- 
ive value of the ore was wholly im- 
material and was properly disregarded, 
since question was not whether the 

market value of the ore had increased 
or decreased, but what forbearance had 
been indulged on account of a con- 
ingency which did not occur. Revenue 
Act 1934, § 23(m), 26 U.S.C.A.Int. Rev. 
Code, § 23(m).—Lamont vy. Commis- 
ioner of Internal Revenue, 120 F.2d 
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©.A.9. Claim against taxpayer for 
ture non-interest bearing debt was 


go a 


: ey 


enue Act 1934, §§ 111(b), 
U.S.C.A. Int.Rev.Acts, pages 
—Commissioner of Internal Revenue v. 
Kellogg, 119 F.2d 115..; i 
C.C.A.Tex. The amount deducted in 
934 as percentage depletion allowance 
‘rom bonuses received for oil and gas 
ease was taxable ‘as income in 1936, 
where in 1936 the lease was _surren- 
7 dered without roduction. Revenue 
Act 1936, ; 23(m), 26 U.S.C.A. Int.Rev. 
- Code § 23(m).—Crabb v. Commissioner 
of Internal Revenue, 119 F.2d 1772, 
case remanded 121 F.2d 1015. 
_D.C.Del. Amount paid to owner of 
patent pursuant to an accounting in a 
patent infringement action was taxable 
as ‘income’ of the patent owner.— 
‘Triplex Safety Glass Co. of North 
\merica vy. Pittsburgh Plate Glass Co., 
8 F.Supp. 639. 
The profits received by a patent own- 
er from an infringer are taxable even 


oo 
Y 


though the infringer has already paid 
a tax on his income derived from the 
infringement.—Triplex Safety Glass 
‘Co. of North America y. Pittsburgh 
Plate Glass Co., 38 F.Supp. 639. 
 p.C.Del. Profits received by patent 
infringer from the infringement were 
“ineome”’ of the infringer, and were 
- properly taxed as such.—Triplex Safe- 
ty Glass Co. of North America v. Pitts- 
burgh Plate Glass Co., 38 F.Supp. 639. 
Profits received through infringe- 
ment of a patent, by the infringer un- 
der a claim of right, were taxable ‘‘in- 
come” of the infringer even though in 
a later accounting an amount meas- 
ured by the net profits after deduction 
of all expenses including taxes was 
- paid to the owner of the patent.—Tri- 
plex Safety Glass Co. of North Amer- 
iea y. Pittsburgh Plate Glass Co., 38 
-*-FSupp. 639. 
j If a taxpayer receives earnings un- 
, der a claim of right, and without re- 
( striction as to its disposition, he has 
received “income”? which he is required 
pm to return, even though it may still be 
- ¢laimed that he is not entitled to re- 


ty tain the money, and even though he 
j may still be adjudged liable to restore 
a its equivalent.—Triplex Safety Glass 
Co. of North America vy. Pittsburgh 
Plate Glass Co., 88 F.Supp. 639. 
D.C.Ga. Where taxpayer, who was a 
; member of a partnership engaged in 
brokerage business, in 1929 entered in- 
to a subordination agreement with 


lender evidencing loan of $402,000 to 
purchase a seat on a stock exchange, 


and taxpayer settled loan in 1934 un- 


der agreement whereby taxpayer paid 
$213,625, and prior to 1934 agreement 
taxpayer’s liabilities exceeded his as- 
sets, and after agreement the assets 
exceeded the liabilities by $103,671.75, 
and taxpayer’s income tax returns were 
on a receipts and disbursements calen- 
dar year basis, the 1934 transaction 
did not result in taxable ‘‘gain” to tax- 
payer, and hence taxpayer’s net tax- 
able income for 1934 should not. have 
been ‘increased in amount of $103,- 
CUA. T8 so MEE vy. Allen, 40 F.Supp. 


D.C.Wis. Under Revenue Act provi- 
sion exempting from inclusion in gross 
income, for tax purposes, amounts re- 
ceived under a life insurance contract 
paid by reason of death of insured, 
whether in a single sum or otherwise, 
but expressly providing that if 
amounts are held by insurer under 
agreement to pay interest thereon, in- 
terest payments shall be included in 
gross income, an insurance policy need 
not designate by name that a portion 
or segment of the mixed receipts is in- 
terest. Revenue Act 1934, § 22(b).(1), 
26 U.S.C.A. Int.Rev.Code, § 22(b) (1).— 
Allis v. La Budde, 40 F.Supp. 59. 

The phrase ‘amount received under 
a life insurance contract’, in provision 
of Revenue Act exempting from inclu- 
sion in gross income, for tax purposes, 
amounts received under a life insurance 
contract paid by reason of death of 
insured, whether in a single sum or 
otherwise, would not be construed to 
extend tax exemption to income incre- 
ment as well as to capital in life in- 
surance optional payments. Revenue 
Act 1934, §'22(b) (1), 26 U.S.C.A. ‘Int. 
Rev.Code, § 22(b) (1).—Allis v. La 
Budde, 40 F.Supp. 59. 


Where life policies carried by tax- 
payer’s husband, who died in 1918, 
provided that insurer’s liability under 
policy should be discharged by pay- 
ments to taxpayer of monthly install- 
ments for ten years certain, and con- 
tinuously thereafter during life of ben- 
eficiary, amount of installments to be 
governed by age of taxpayer at in- 
sured’s death, and taxpayer had no 
right of revocation or modification of 
method of payment, payments received 
by taxpayer under policies in 1934 and 
935, at which time taxpayer had re- 
ceived payments in excess of face 
amount of policies, were taxable to 
taxpayer in calculating income taxes. 
Revenue Act 1934, § 22(b) (1), 26-U.S. 
; Int.Rev.Code -§ 22(b) (1).—Allis 
vy. La Budde. 40 F.Supp. 59. 


App.D.C. Where lessee in accordance 
with terms of 99-year lease had build- 
ing on premises torn down and in 
1914 erected a 14-story building with- 
out cost to taxpayer and his co-own- 
er of realty, and in 1934, by court de- 
cree, the lease was canceled for failure 
to perform material terms and condi- 
tions thereof, and taxpayer thereunder 
repossessed realty and building there- 
on, the commissioner properly assessed 
gain, based on fair market value of 
building at time it was repossessed, 
as taxable “income” for that year. 
Revenue Act 1934, °§ 22(a), 26 U.S.C. 
A. Int.Rev.Acts, page 669.—Helvering 
v. Lent, 120 F.2d 729. 


§ 64 

C.C.A.8. Where 35-year lease pro- 
vided that, in addition to annual rent- 
als, tenant should deposit with a de- 
positary bonds which should be de- 
livered to landlord’s estate after land- 
lord’s death, and that title to build- 
ings on leased premises should. pass 
to tenant until. termination of lease, 
when title would revert to landlord, 
bonds did not represent “purchase 
price’ of buildings and did not repre- 
sent a separate, fixed, definite and cer- 
tain estate, but were “income” from 
realty and bore the chdracteristie of 
“rental” which had not been severed 
from the reversion, and hence bonds 
were taxable as income in the year re- 
ceived by trusts which kept books on 
cash basis and to which landlord con- 
veyed right to receive the bonds.—Lind- 
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tion and taxable as income 


sole question is the intention with 
which the payment was made.—Bray- 
ton v. Welch, 39 F.Supp. 537. 

On question whether payments made 
by three corporations to the estate of 
a deceased director and officer were 
compensation for services rendered and 
consequently taxable as’ income, the 
real intention of the directors in mak- 
ing the payments was a question of 
fact determinable on all the circum- 
stances surrounding the _ transactions. 
—Brayton v. Welch, 39 F.Supp.. 537. 

Payments made by the directors of 
three corporations to the estate of a 
deceased director and officer were ‘‘com- 
pensation’? for services rendered and 
not ‘‘gifts’”, and consequently were tax- 
able to the estate as ‘‘income’”’, where 
all three corporations claimed amounts 
paid as salary deductions in their in- 
come tax returns, and there was no 
evidence that directors had any power 
to make a gift of corporate assets or 
that payments were submitted to stock- 
holders for ratification.—Brayton v. 
Welch, 39 F.Supp. 537. 


§ 68 

C:C.A.9. A corporation organized for 
purpose of acquiring land and water 
rights, constructing canals, ditches, res- 
ervoirs, and pipe lines, stp abet! water- 
works and operating a water distribu- 
ting system, whose entire stock was 
owned by Regents of University of Cal- 
ifornia which was not served with wa- 
ter by the corporation, and whose in- 
come consisted solely of receipts from 
sale of water to’ private consumers, 
was not exempt from federal taxation 
on ground that it was operated exclu- 
sively for “educational Hohe abit with- 
in statutes exempting from federal in- 
come tax corporations organized and 
operated exclusively for educational 
purposes. Revenue Act 1932, § 103(6), 
and Revenue Act 1934, § 101(6), 26 U.S. 
C.A. Int.Rev.Code, §'101(6); Const.Cal. 
art. 9, § 9.—Bear Gulch Water Co. v. 
Commissioner of Internal Revenue, 116 
F.2d 975. 

A corporation whose entire income 
consisted of receipts from sale of water 
to private consumers and whose entire 
stock was owned by Regents of Uni- 
versity of California, was not exempt 
from federal income tax on ground 
that: its ineome was derived from a 
public utility and accruing to a state 
or political subdivision of a state with- 
in exemption provisions of Internal 
Revenue Acts, where during years in- 
volved corporation did not declare any 
dividends, and hence no income was 
received by ‘the university, since, al- 
though the yatvet ai ty was ‘sole. stock- 
holder, corporation’s income wag not 
the university’s income and did not 
accrue to ‘the university until ‘a divi- 
dend payable therefrom was declared by 
corporation. Revenue Acts 1932 and 
1934, § 116(d), 26 UW.S.C.A. Int.Rev. 
Code, § 116(d); Const.Cal. art. 9, § 9. 
—Bear Gulch Water Co. v. Commission- 
er of Internal Revenue, 116 F.2d 975. 


- § 69 

C.C.A.7.. Where wife was entitled, 
under - husband’s will executed pur- 
suant to prenuptial agreement, to have 
principal amount of trust fund turned 
over to trustee and to receive income 
earned by such fund from the date of 
husband’s death, and under compro- 
mise agreement with remainder bene- 
ficiary of the testamentary trust was 
paid interest on the trust fund less 
amount paid to another income bene- 
ficiary, until time of turning over 
trust property to testamentary trus- 
tee, such sum was. received | through 
the will rather than in spite of the 
will, and hence constituted taxable ‘‘in- 
come” of wife, despite statute exclud- 
ing, from definition of “income”, prop- 
erty: acquired by inheritance. Reve- 
nue Act 1928, § 22(a), (b) (3), 26 U.S. 
C.A. Int.Rev.Acts, page 354.—Harrison 


1s 


of Aes 


ommissioner © 

B26 963357 tet esl wa cee yt 
compromise agreement among ben- 
eficiaries of testamentary trust, that 
executors should pay fixed amount of 
interest on trust fund.to widow until 
time of turning trust property over to 
trustees, was made in implied recog- 
nition that widow and another were 
entitled to income earned by the fund 
or in lieu thereof a fair return for 
withholding the fund from trustee, and 
where fund was earning more than 
the agreed amount, such amount was 
not a charge upon the corpus of the 
fund, and was taxable “income” of 
widow under statute excluding, from 
definition of “income’’, property ac- 
quired by devise or inheritance but 


not income from such property. Reve- 
nue Act 1928, § 22(a), (b) (3), 26 U. 
S.C.A.. Int.Rev.Acts, page 354.—Har- 


rison v. Commissioner of Internal Reve- 
,7aue, } 119 “P20. 963 


§ 71 

C.C.A.1. Where dividends and 
amounts to be set aside in sinking fund 
for redemption of preferred stock is- 
sued by taxpayer, an incorporated per- 
sonal holding company organized in 
1930 pursuant to contract, were to 
come only from taxpayer’s earnings, 
and there was no fixed maturity date 
when face amount of stock, was pay- 
able to holder regardless of earnings, 
in computing taxpayer’s  surtax for 
1934, money paid by taxpayer in 1934 
out of its 1933 net income to retire 
stock pursuant to 1930 contract was 
not deductible as an ‘‘amount used or 
set aside to retire indebtedness incurred 
prior to January 1, 1934’’, within Rev- 
enue Act provisions concerning surtax 
on personal holding companies, since 
stock evidenced a “capital investment” 
rather than “indebtedness” of taxpay- 
er. Revenue Act 1934, § 351(a) (b) 
(1, 2), (B), 26 US.C.A. Int.Rev.Acts 
page 757.—Haffenreffer Brewing Co. vy. 
Commissioner of Internal Revenue, 116 
F.2d 465. | 

A fixed maturity date at which time 
holder of stock issued by an incorpo- 
rated per oonet holding company could 
demand payment of face amount of 
stock from company, regardless of 
whether company had any net -earn- 
ings, was essential for a “debtor-cred- 
itor relation” as respects contention 
that money paid by company out of its 
net income to. retire 
“amount used or set aside to retire 
indebtedness” within Revenue Act pro- 
vision. defining undistributed adjusted 
net income of a personal holding com- 
pany. _ Revenue Act 1934, §  351(a) 
(b) (1, 2) (B), 26 U.S.C.A. Int.Rey.Acts, 
page 757.—Haffenreffer Brewing Co. Vv. 
Commissioner of Internal Revenue, 116 
F.2d 465. 

Where retirement of outstanding pre- 
ferred stock in 1934, by taxpayer, an 
incorporated personal holding company, 
pursuant to terms of 1930 contract un- 
der which taxpayer was organized was 
not the retirement of an indebtedness 
within Revenue Act provisions defining 
undistributed adjusted net income of a 
personal holding company, money used 
by taxpayer to retire stock could not 
be deducted in calculating taxpayer’s 
surtax for 1934 on theory that money 
was paid in accordance with 1930 con- 
tract to retire stock and was an 
“amount used to retire an indebted- 
ness”, the “indebtedness” being a con- 
tractual obligation to retire stock, 
since ‘indebtedness’ as used in rev- 
enue act was not intended to cover 
such a situation. Revenue Act 1934, 
§ 351(a) (bd). (1, 2) (B),. (4),..26 US. 
C.A.Int.Rev.Acts, pages. 757, 758.—Haf- 
fenreffer Brewing Co. v. Commissioner 
of Internal Revenue, 116 F.2d 465. 

Money paid by taxpayer, an incor- 
porated personal holding company, in 
1934, out of its 1933 net income to re- 
tire part of taxpayer’s outstanding 
preferred stock, was not deductible in 
computing taxpayer’s surtax for 1934 
as a “payment of dividends’? under 
revenue act provision defining undis- 
tributed adjusted net income of a 
personal holding company, where mon- 
ey was paid. to redeem stock and as 
a “partial liquidation’ under Revenue 


“Act provision 


stock was .an- 


aot 


LR 
n defining amounts dis- 
ributed in partial liquidation by cor- 
porations and not as a redemption in 


form of a taxable dividend under rev- 


enue act provisions regarding distribu- 
tions by corporations in connection 
with redemption of stock. 
Act 1934, §§ 115(g, i), 351(a) (b) (1, 
2) (B) (4), (C), 26 U.S.C.A. Int.Rev. 
Acts, pages 704, 757, 758.—Haffenref- 
fer Brewing Co. vy. Commissioner of In- 
ternal Revenue, 116 F.2d 465. 

C.C.A.2. Where at least 80 per cent. 
of income of dissolved corporation in 
process of liquidation was derived from 
interest and at least 50 per cent. of 
its outstanding stock was owned by 
not more than five individuals, corpo- 
ration came within definition of ‘per- 
sonal holding company” in the Rey- 
enue Act, unless it was not then a cor- 
poration. Revenue Act 1934, § 351(b) 
(1), 26 U.S.C.A. Int.Rev.Acts, page 757. 
—O’Sullivan Rubber Co. yv. Commis- 
shoner of Internal Revenue, 120 F.2d 


Revenue 


A dissolved corporation in process of 
liquidation could not escape liability 
under sections of Revenue Act levying 
tax on net income of every corporation 
and requiring return from every corpo- 
ration subject to taxation, on theory 
that dissolution destroyed its status as 
a corporation. Revenue Act 1934, §§ 13 
(a), 52, 26 U.S.C.A. Int.Rev.Acts, pages 
668, 683.—O’Sullivan Rubber Co. Vv. 
Commissioner of Internal Revenue, 120 
F.2d 845. A 

A dissolved corporation in process of 
liquidation, which was a “corporation” 
for purpose of title of Revenue Act tax- 
ing corporate income, was also one for 
purpose’ of title imposing personal 
holding company surtax. Revenue Act 
1934, § 1 et seq.; § 351 and subd. (b) 
(4), 26 U.S.C.A. Int.Rev.Acts, pages 664 
et seq., 757, 758.—O’Sullivan Rubber 
Co. v. Commissioner of Internal Revy- 
enue, 120 F.2d 845. 

_A dissolved corporation in process of 
liquidation which fell within statutory 
definition of personal holding company 
was liable for personal holding com- 
pany surtax although corporation was 
not deliberately aiming to relieve its 
stockholders from personal taxation, 
since intent of Congress was to estab- 
lish objective criteria for imposition of 
tax. Revenue Act 1934, § 351, 26 U.S. 
C.A. Int.Rev.Acts, page 757)—O’Sulli- 
van Rubber Co. v. Commissioner of In- 
ternal Revenue, 120 F.2d 845. 

C.C.A.4. An industrial loan corpora- 
tion engaged in receiving deposits 
termed “investments” and in making 
loans and discounts is a “bank” within 
the general meaning of that term and 
within the revenue act provision ex- 
empting banks from surtax and im- 
posing a special rate of income and ex- 
cess profits taxes on banks, where de- 
positors withdraw money through use 
of check-like forms furnished by cor- 
poration, corporation honors’ checks 
drawn in violation of a regulation un- 
der certain circumstances, and corpo- 
ration is subject by Virginia law to the 
banking department of the state corpo- 
ration commission. Code Va.1936, § 
4168(2); Revenue Act 1936, § 104, 26 
U.S.C.A. Int.Rev.Acts, page 854.— 
Staunton Industrial Loan Corporation 
v. Commissioner of Internal Revenue, 
120 F.2d 930. 


©.C.A.7. Where corporate taxpayer, 
granting manufacturing company ex- 
clusive right to manufacture and sell 
electric refrigerators under taxpayer’s 
patents, entered into contract with 
manufacturer fixing rate of royalties 
and giving manufacturer option to pur- 
chase patents and to apply royalties 
already paid on the purchase price, 
sums paid to taxpayer as royalties in 
year in which option was later exer- 
eised were “purchase money payments” 
and not “royalties,” taxable as income, 
and hence taxpayer was not subject to 
income taxation as “personal holding 
company”, where major portion of such 
sums was paid with taxpayer’s full 
knowledge that manufacturer would ex- 
ercise option. Revenue Act. 1934, § 351 
(b) (1), 26 U.S.C.A. Int.Rev.Acts, page 
757.—Rotborite Corporation v, Commis- 
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sioner of Internal Revenue, 117 F.2d 
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rie 


C.C.A.8. A trust indenture requiring © 
that taxpayer pay trustee for sinking — 
fund purposes on June 1st of each year | « 
a sum equal to 2 per cent. of outstand- | 
ing debenture bonds, without expressly | 
providing that payment should be ~— 
made out of earnings and profits, did _ 
not expressly deal with disposition of — 
earnings and profits within statute im- — 


from earnings. Lah 
26(c), -(2),. 26: U.S.C.A. Int.Rev.Acts, 
page 836.—Helvering v. Moloney Elec-— 

tric Conn 20ehi2dy eng: evils 
Where trust indenture required that 


distributed net : 
eredit for earnings and profits to be — 
paid within taxable year in discharge — 


of a debt, particularly in absence of 
evidence that any portion of amount 
paid on the debt in 1936 was paid be-— 
cause of taxpayer’s obligation to apply 
20 per cent. of its net earnings towar 
reduction of its indebtedness. Revenv 
Act 1936, § 26(e) (2), 26 U.S.C.A. 
Rev.Acts, page 836—Helvering v. (0° 
loney Electric Co., 120 F.2d 617. 


State law prohibiting p 


of surtax on undistributed profits of a_ 
corporation which had always onenate 3 
at a deficit and which wag virtually in 
receivership and was being liquidated 
by its directors. Revenue Act of 1936, 
§ 26(c) (1), 26 U.S.C.A, Int.Rev.Acts, 
page 836; Code Idaho 1932, §§ 29-129, 
29-130.—Cooperative Pub. Co. v. Com 
Beisel p Hen of Internal Revenue, 115 F.2d. 
eR j : 


VO ead 
The execution of a mortgage cpaetaan 
by taxpayer did not constitute a con 
tract not to pay dividends so as to pre 
clude collection of surtax on undis- — 
tributed profits. Revenue Act of 1936, — 
26 U.S.C.A. Int.Rev.Acts, — 


29-130.—Cooperative Pub. Co. v. Com 
HVE of Internal Revenue, 115 F.2d — 


C.C.A.10. Under rule that in appliea- 
tion of income tax laws, substance is — 
paramount over form, the separateness _ 
of corporate entity of taxpayer and its 
subsidiary should be disregarded in de- 
termining whether taxpayer was a 
holding company within provision of 
Revenue Act levying a surtax upon — 
personal holding companies. Revenue — 
‘Act 1934, § 351,..26 U.SI\C.A. Int Revie 
page 757.—Inland_ Development — 
Co. vy. Commissioner of Internal Rey- 
enue, 120 F.2d 986. ei 


Where taxpayer, which was owned 
by less than five persons, owned entire 
capital, stock of its subsidiaries, to 
which it assigned oil and gas _ leases, 
and received all income, paid all bills, 
and kept all books in connection with 
operation of wells on the leases, fact 
that item appearing on _ taxpayer’s 
books as dividend received from one of 
subsidiaries amounted to more than 80 
per cent. of taxpayer’s income for year 
1934 did not make taxpayer a “per- 
sonal holding company” subject to sur- 
tax under the revenue act, since in view 
of relationship between the companies, 
the item represented income of taxpay- 
er from sale of oil and not a ‘‘dividend”’ 
upon stock. Revenue Act 1934, §§ 115 
(a), 351, 26 U.S.C.A. Int.Rev.Acts, page 
703, %757.—Inland Development Co. vV. 


we 


Mn 
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yi 


determinative of 
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\) 
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royalties in all but three of the leases, 


ay Industrial. 


Commissioner of Internal Revenue, 120 

F.2d 986. 

C.C.A.Ind. Under undistributed 
profits surtax statute exempting corpo- 
rations which for any portion of the 
taxable year are in bankruptcy or are 
insolvent and in receivership no tax is 
due if corporation in receivership is in- 
solvent for one day of the taxable year, 
and “insolvency” is established either 
if liabilities exceed assets, or if the 

- corporation is unable to meet its obli- 
gations. Revenue Act 1936, § 14(d), 26 
U.S.C.A. Int.Rev.Acts, page 824.—U. S. 
vy. Anderson Co., 119 F.2d 343. 

Under statute exempting from undis- 
tributed profits surtax corporations 
which are insolvent and in receivership, 
Congress did not intend to ascribe ‘in- 
solvency” to a debtor which could 
meet obligations with use of its credit, 
but “ability to pay one’s debts” as 
insolvency calls for 
a -practiecal application and _ permits 

debtor to use its credit to secure cash, 
and hence court should allow for rea- 
sonable use of debtor’s credit. Reve- 
nue Act 1936, § 14(d), 26 U.S.C.A. Int. 


 Rey.Acts, page 824.—U, S. v. Anderson 


Co., 119 F.2d 343. 

_©.C.A.Tex. Where taxpayers trans- 
ferred their undivided interests in oil 
Jeases for cash payment plus oil royal- 

ties and taxpayers reserved overriding 


the transaction was divisible for pur- 
_ vose of determining taxable income and 
there was a ‘sale’ of taxpayers’ in- 


terest in the three leases as to which 


taxpayers were entitled to have surtax 
limited to 16 per cent. of selling price. 
Revenue Act 1932, § 102(a), 26 U.S.C.A. 


- 


_. ‘Int.Rev.Acts, page 506.—Cullen v. Com- 


missioner of Internal Revenue, 118 F.2d 
651. 


D.C.Cal. 


/ 


Dividends paid by business 


‘trust to domestic and religious corpo- 


Industrial Recovery Act § 


ry “( 2138, 48 Stat. 206.—A. T. Jergins Trust 


vy. Rogan, 40 F.Supp. 40. 
- Where, prior to effective date of the 


statute imposing excise taxes on re- 


ceipt of dividends, board of trustees of 


‘business trust passed resolution direct 
ing payment of dividends to unit hold- 
ers of trust at the rate of $1 per unit 


per month until further order of the 
trustees, but the dividend checks were 


not actually mailed until a date subse- 


quent to the effective date of: the stat- 


- ute, the dividends were subject to the 


tax, since the resolution was not self- 
executing and the dividends were not 
“declared” until dividend checks were 


es actually mailed, even though they may 


have been made out and the amounts 
may have been credited to the unit 
‘holders prior to that time. National 
Recovery Act § 213, 48 
Stat. 206—A. T. Jergins Trust v. Ro- 
gan, 40 F.Supp. 40. 

D.C.Md. Federal income tax statutes 
have always made a sharp distinction 
between individuals and corporations, 
with respect to the rate and other inci- 
dents of the tax.—Equitable Trust Co. 
vy. Magruder, 87 F.Supp. 711. 

§ 72 

U.S. Where lessor’s devisee and les- 
see agreed to cancel lease in considera- 
tion of lessee’s payment of lump sum 
to devisee, the amount received by 
devisee for cancellation of lease did not 


constitute return of “capital” but was. 


required to be reported as gross ‘‘in- 
come’ without deduction for the 
claimed disparity between amount re- 
ceived and the difference between pres- 
ent value of unmatured rental payments 
and the fair rental value of property 
for unexpired portion of the lease, and 
it was immaterial that for some pur- 
poses the contract creating the right 
to rental payments might be treated as 
“property” or ‘“‘capital’. Revenue Act 
1932, §§ 22(a), 23(e), 101, 111-113, 117, 
26 U.S.C.A. Int.Rev.Acts, pages 487, 
490, 504, 510-514, 524.—Hort v. Com- 
missioner of Internal Revenue, 61 S.Ct. 
757, afirming Hort v. Helvering, 112 F. 
2d 167, certiorari granted Hort v. Com- 


INTERNAL REVENUE 


missioner of Internal Revenue, 61 S.Ct. 
17 


2 vay 


U.S. Under section of Revenue Act 
defining “capital assets’ with certain 
exceptions as “property ‘held by the 
taxpayer for more than two years”, tax- 
payer who was beneficiary of testa- 
mentary trust “held’’ such securities 
which were delivered to him as remain- 
derman pursuant to the will and sold 
by him, from the date of testatrix’ 
death as respects property which testa- 
trix then owned, and from the date of 
purchase as respects property pur- 
chased by testamentary trustees, 
though beneficiary’s interest was a re- 
mainder during the trust, and did not 
ripen into full and complete ownership 
except by passage of time or occurrence 
of subsequent events. Revenue Act 
1928, §§ 101(c) (8) and par. (B), 113 
(a) (5), (b), 26 U.S.C.A. Int.Rev.Acts, 
pages 371, 372, 380, 383.—Helvering v. 
Gambrill, 61 S.Ct. 795, reversing Com- 
missioner of Internal Revenue v. Gam- 
brill, 112 F.2d 530, certiorari granted 
Helvering v. Gambrill, 61 S.Ct. 139. 

Under section of Revenue Act provid- 
ing that in determining taxpayer’s peri- 
od of holding property, as affecting 
status of such property as capital as- 
sets, there shall be included period for 
which property was held by any other 
person if property had the same basis 
in taxpayer’s hands as it would have in 
hands of other person, “property held 
by the taxpayer” embraces not only full 
ownership, but also any interest wheth- 
er vested, contingent, or conditional, 
and fact that interest did not ripen in- 
to full and complete ownership except 
by the passage of time or the occur- 
rence of subsequent events is inconse- 
quential. Revenue Act 1928, §§ 101(c) 
(8) and par. (B), 113(a) (5), (b), 26 
U.S.C.A. Int.Rey.Acts, _pages 371, 372, 
380, 383.—Helvering vy. Gambrill, 61 S. 
Ct. 795, reversing Commissioner of In- 
ternal Revenue vy. Gambrill, 112 F.2d 
530, certiorari granted MHelvering vy. 
Gambrill, 61 S.Ct. 139. 


The cost basis for determining taxa- 
ble gain or loss on gale of property 
transmitted at death, comprising per- 
sonalty held under testamentary trust 
and subsequently delivered free of the 
trust to beneficiary who was a remain- 
derman, was the same to the testa- 
mentary Arustees as the basis to the re- 
mainderman, and hence period of their 
holding the securities was not to be ex- 
cluded from period of remainderman’s 
holding, in determining whether such 
property constituted capital assets. 
Revenue Act 1928, §§ 101(c) (8) and 
par...(B), 11:3(a)  (5)y Gb), 326. U.S.C.A. 
Int.Rev.Acts pages 371, 372, 380, 383.— 
Helvering v. Gambrill, 61 S.Ct. 795, re- 
versing Commissioner of Internal Rey- 
enue v. Gambrill, 112 F.2d 530, certio- 
rari granted Helvering v. Gambrill, 61 
8.Ct, 139. 


U.S. Securities sold by beneficiary of 
testamentary trust more than two years 
after such securities had been pur- 
chased by the trustees, though less than 
two years after beneficiary actually re- 
ceived such securities from trustees pur- 
suant to the will, had been “held” by 
beneficiary for more than two years, 
within terms of section of Revenue Act 
defining ‘‘capital assets” with certain 
exceptions as property held by the 
taxpayer for more than two years. 
Revenue Act 1928, § 101 (ce) (8) (B), 
26 U.S.C.A, Int.Rev.Acts, page 371.— 
Helvering v. Campbell, 61 S.Ct. 798, re- 
versing Commissioner of Internal Rey- 
enue v. Gambrill, 112 F.2d 530, certio- 
rari granted Helvering v. Campbell, 61 
S.Ct. 139, Helvering v. Knox, 61 S.Ct. 
Ae and Helvering v. Rogers, 61 S.Ct. 


U.S.Cal. “Income” is a generic term 
broad enough to include capital gains 
for purposes of income tax.—U. 8. v. 
Stewart, 61 S.Ct. 102, reversing Stewart 
v. U. S.,-106 F.2d 405, reversing 24 FB, 
Supp. 145, certiorari granted U. 8S. v. 
Stewart, 60 S.Ct. 711, 309 U.S: 647, 84 
L.Ed. 999. 

The provision in the Revenue Act of 
1938 that all income, except interest, 
derived from farm loan bonds shall be 


included in gross income is not 
tive recognition by Congress that 
tal. gains were exempted from. 
tion by provision of the Farm Loan 


api 


Act that the bonds and ‘‘income” there- j 


from should be exempt from taxation, 
but a contrary implication, if assumed, 
would not override the clear inference, 
based on a series of Revenue Acts ex- 


empting only interest, that capital 
gains are taxable. Federal Farm Loan 
Act 1916,.1-§).26;. 4123 US.Cr45 931): 


§ 

Revenue Act 1938, § 817, 26 U.S.C.A. 
Int.Rey.Code, § 3799.—U. S. v. Stewart, 
61 S.Ct. 102, reversing Stewart v. U. 
S., 106 F.2d 405, reversing 24 F. 
Supp. 145, certiorari granted U. S. 
v. Stewart, 60 S.Ct. 711, 309 U.S. 647, 
84 L.Wd. 999. 

U.S.Cal. A mere collation of other 
exemption statutes was not decisive in 
determining whether capital gains were 
exempted from taxation by provision 
of the Federal: Farm Loan Act. ex- 
empting farm loan bonds and income 
therefrom from taxation, since the 


meaning of each phrase in the Farm . 


Loan Act must be closely related to the 
time and circumstance of its use, Fed- 
eral Farm Loan Act 1916, § 26, 12 U. 
S.C.A. § 931.—U. S. v. Stewart, 61 S.Ct. 
102, reversing Stewart v. U. S., 106 F. 
2d 405, reversing 24 F.Supp. 145, cer- 
tiorari granted U. S. v. Stewart, 60 S. 
Ct. 711, 309 U.S. 647, 84 L.Ed. 999. 

C.C.A.1. A sale need not be by vol- 
untary action of taxpayer in order to 
be a “sale or exchange” within mean- 
ing of section of Revenue Act respect- 
ing percentages of gain or loss recog- 
nized- upon the sale or exchange of a 
capital asset which shall be considered 
in computing net income. Revenue 
Act 1934, § 117(a, d), 26 U.S.C.A, Int. 
Rey.Acts, pages 707, 708.—Commission- 
oe Internal Revenue v. Coggan, 119 

Where taxpayer received a mortgage 
on land in Massachusetts, and mortga- 
gor’s straw bought land at foreclosure 
sale in March, 1930, and gave taxpayer 
a new mortgage, and> City of Boston 
purchased land at tax sale in August, 
1930, and in 1932 straw conveyed her 
equity of redemption, subject to out- 
standing tax titles, to taxpayer’s straw 
in lieu of foreclosure, the extinguish- 
ment of taxpayer’s interest by a final 
decree entered in December, 1935, by 
land court, on city’s petition, foreclos- 
ing right to redeem from tax sale, was 
a “sale or exchange’’ within Revenue 
Act provisions concerning percentages 
of gain or loss recognized upon ‘sale 
or exchange of capital assets which 
shall. be considered in computing net 
income. Gen.Laws Mass. ec. 60, §§ 48, 
62, 65; Revenue Act 1934, §§ 23(e) (2), 
(j), 117(a, d); 26 U.S.C.A. Int. Rey.Acts, 
pages 672, 673, 707, 708.—Commis- 
sioner of Internal Revenue y. Coggan, 
119 F.2d 504. 


C.C.A.2, Where legatee’ had a claim 
which was a charge against trust es- 
tate for $5,000,000 payable in cash or 
securities and testamentary trustees 
had the power to determine whether 
the claim should be satisfied in ‘one 
form or the other and where trustees 
deciding to pay claim partly in cash 
and partly in securities used securities 
which had appreciated in value during 
period that they were held by the 
trustees, the distribution of securities 
resulted in “capital gains’ taxable to 
trustees under statute providing that 
the gains from sale or “other disposi- 
tion” of property shall be the excess 
of the amount realized therefrom over 
the adjusted basis and statute fixing 
the percentages of gain recognized up- 
on the sale'or “exchange” of capital 
assets to be taken into account in 
computing net income. Revenue Act 
1934, §§ 111, 117, 26 U.S.C:A. Int.Rev. 
Code, §'111,. and 26 U.S.C.A. Int.Rev. 
Acts, page 707.—Kenan y. Commission- 
er of Internal Revenue, 114 F.2d 217. 

Where legatee had a claim which 
was a charge against trust estate for 
$5,000,000 payable in cash or securities 
and testamentary trustees had the pow- 
er to determine whether: the claim 
should be satisfied in one form or the 
other and where trustees deciding to 
pay claim partly in cash and partly 


taxa- 


/ 


ue during period they 
i the trustees, for purpose 
ning whether distribution 


gains the property could not be con- 
sidered as having been “transmitted at 
death” or “acquired by bequest from 
the decedent’? within the Revenue Act. 
Revenue Act 1934, §§ 111, 117, 26 U. 
§.C.A. Int.Rev.Code, § 111, and 26 U. 
S.C.A. Int.Rev.Acts, page 707.—Kenan 
) vy. Commissioner of Internal Revenue, 
j 114 F.2d 217. 
Where legatee had a claim which was 
a charge against trust estate for $5,- 
000,000 payable in cash or securities 
| and testamentary trustees had the pow- 
; er to determine whether the claim 
a should be satisfied in one form or 
: the other and where trustees deciding 
4 to pay claim partly in cash and partly 
- in securities used securities which had 
appreciated in value during period that 
they were held by trustees, the gains 
resulting from distribution of the se- 
curities were taxable as “‘capital gains”’ 
rather than as “ordinary income’’. 
Revenue Act 1934, §§ 111, 117, 26 U 
S.C.A. Int.Rev.Code, § 111, and 26 U.S. 
C.A. Int.Rev.Acts, page 707; Revenue 
4 Act 1934, § 22(a), 26 U.S.C.A. Int.Rev. 
Acts, page 669.—Kenan vy. Commission- 
Y er of Internal Revenue, 114 F.2d 217. 
The purpose of the capital gains pro- 
. visions of the Revenue Act of 1934 is 
4 so to treat an appreciation in value 
arising over a period of years but 
realized in one year that the tax there- 
. on will roughly approximate what it 
4 would have been had a tax been paid 
f, each year upon the appreciation in the 
value for that year. Revenue Act 1934 
§§ 111, 117, 26 U.S.C.A. Int.Rev.Code, § 
111, and 26 
707.—Kenan vy, Commissioner of Inter- 
4 nal Revenue,.114 F.2d 217. 
= C.C.A.2. The word “held”, as used 
} in provision of Revenue Act under 
which percentage of gain or loss on 
sale or exchange of a capital asset to 
7 be recognized in computing net in- 
come depends upon length of time as- 
set has been held, means the same as 
“acquired and held’’, and one cannot 
be said to have “acquired” property 
merely because one has given his debt- 
or the power to use it in satisfaction 
of an accord. Revenue Act 1934, § 117, 
26 U.S.C.A. Int.Rey.Acts, page 707.— 
; Shattuck v. Helvering, 119 F.2d 902. 


| Where taxpayer was member of law 

firm which accepted from its debtor 
the debtor’s note and other notes as 
collateral under agreement that if debt- 
or’s note was not paid, the collateral 
notes would be accepted in full dis- 
charge of debtor’s note, the transac- 
tion was an “accord’’, and firm, which 
kept books on a cash basis, ‘‘held’”’ the 
collateral notes, within provision of 
Revenue Act under which percentages 
of gain or loss recognized upon sale 
or exchange of a capital asset de- 
pended upon length of time asset was 
held, only from date on which debtor 
failed to pay its note, and not from 
date collateral notes were. delivered. 
Revenue Act 1934, § 117, 26 U.S.C.A. 
Int.Rev.Acts, page 707.—Shattuck v. 
Helvering, 119 F.2d 902. 


©.C.A.2. An income taxpayer receiv- 
ing payments on bond and mortgage 
containing no coupons was not enti- 
tled to have amount computed under 
tariff fixed for “capital assets’? within 
Revenue Act on theory that obligation 
fell within clause relating to evidences 
of indebtedness issued ‘‘in registered 
form’ although mortgagor carried bond 
and mortgage on its ledger and record 
sheets, where no provision was made 
for registering any transfer, and bond 
and mortgage contained no _ stipula- 
tion that they could be transferred only 
by registry or other entry on mortgag- 
or’s books. Revenue Act 1934, § 117 
(a, f), 26 U.S.C.A. Int.Rey.Acts, page 
707.—Gerard v. Helvering, 120 F.2d 
235. 


The phrase “in registered form’ in 
Revenue Act section relating to com- 
putation of gains or losses upon the 
retirement of bonds, or other evidences 
of indebtedness issued by any cor- 
poration, refers to the common prgc- 


$ 


of the securities resulted in taxable 


U.S.C.A. Int.Rev.Acts, page 
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_ tice in the issuance of corporate bonds 
which allows the holder of one or more ~ 


coupon bonds of a series the option to 
surrender them and have one bond 
registered on books of the obligor or 
of the transfer agent, or allows the 
holder to subscribe for such a bond 
in the first place. Rev.Act 1934, § 
117(f), 26 U.S.C.A. Int.Rev.Acts, page 
egies v. Helvering, 120 F.2d 


C.C.A.2. A corporation’s credit to its 
president of future quarterly payments, 
agreed to be paid him from its net 
earnings in settlement of their account 
on corporation’s consolidation with an- 
other corporation, was properly in- 
cluded by Internal Revenue Commis- 
sioner in president’s taxable income 
for year of settlement as against con- 
tentions that contract for such pay- 
ments, being consideration for release 
of his claims against corporation, was 
“property” constituting income i 
included in return for year in which 
contract was made, and that tax on 
gain received in year of settlement on 
cancellation of contract should have 
been limited to 1214 per cent. as hav- 
ing resulted from sale or exchange of 
“capital asset.” Revenue Act 1932, § 
101(a), (c) (8), 26 U.S.C.A. Int.Rev. 
Acts, pages 504, 505.—Shuster v. Hel- 
vering, 121 F.2d 643. 

Contracts should not be treated as 
“property” for income tax purposes.— 
Shuster v. Helvering, 121 F.2d 643. 

C.C.A.3. The declaration of cash 
dividend by board of directors voting 
to liquidate company, and board’s. ap- 
proval later the same day of proposed 
agreement by which company and two 
subsidiaries were to transfer all their 
assets except cash to newly-formed cor- 
poration in return for corporation’s 
stock was a “reorganization,” and stock- 


holders of company were subject to tax 


on gain realized from exchange of stock 


to full extent of cash received by them, . 


where amount of gain was in excess of 
cash received, and that portion of cash 
distributed to stockholders representing 
undistributed earnings and profits of 
company from February 28, 1913, was 
taxable as an “ordinary dividend,’ even 
though distribution was made direct 
to stockholders of company rather than 
by way of distribution from corpora- 
tion, and the balance of the distribu- 
tion was taxable as “capital gain.” 
Revenue Act 1926, §§ 203(d) (1, 2), 208, 
26 U.S.C.A. Int.Rev.Acts, pages 150, 
157.—Love v. Commissioner of Internal 
Revenue, 113 F.2d 236. 

C.C.A.3. Money which was received 
by corporate taxpayer as insurance for 
loss by fire of capital assets, and was 
not reinvested in property similar to 
that destroyed was received through a 
“sale or exchange” of the capital as- 
sets, and was a “capital gain” and not 
“ordinary income,’ and could be set 
off against capital losses in determining 
the taxpayer’s income tax. Revenue 
Act of 1934, § 117(d, f), 26 US.CA. 
Int.Rev.Acts, page 708.—William Flac- 
cus Oak Leather Co. v. Commissioner of 
Internal Revenue, 114 F.2d 783. | 

©.C.A.3. Though taxpayer’s disposi- 
tion of corporate stock to the corpora- 
tion, pursuant to corporation’s offer 
to buy the stock “for retirement” as 
authorized by by-law, partook of na- 
ture of a ‘‘sale’ in that taxpayer ceded 
ownership for a consideration, the gain 
derived therefrom was not within the 
Revenue Act section providing that 
generally only 30 per cent. of the gain 
or loss. upon “sale or exchange of a 
capital asset’? held for more than 10 
years should be recognized in comput- 
ing net income. Revenue Act 1936, §§ 
115(c), 117(a), 26 U.S.C.A.Int.Rev.Acts, 
pages 868, 873, 874.—Amelia H. Cohen 
Trust v. Commissioner 
Revenue, 121 F.2d 689. 

C.C.A.6. Where corporate stockhold- 
er receives consideration for cancella- 
tiom of claims against the corporation, 
there is no “gratuitous capital con- 
tribution” to the corporation which 
would be tax exempt.—Commissioner 
of Internal Revenue v. Vandeveer, 114 
By 2 Oona 

C.C.A.7. Where it appeared that cor- 
poration had but three stockholders, 


o be. 


. maker’s liability, thereon, a “sale” or 


of Internal’ 


“ ra - Va ts We i 
that in September, 1932, stockholders 
surrendered common stock and received is 
preferred stock, that shortly thereafter 
each purchased same number of shares — 
of common stock for $1 per share, that — 
in 1933 the company redeemed all | 
outstanding preferred stock, that there 
was on hand undistributed surplus five _ 
times as large as par value of stock, — 
and that earnings for 1938 were more — 
than three times the amount distribut- 
ed through the retirement of preferred 
stock, evidence justified determination 
that money realized from retirement of 
preferred stock was a “dividend” sub- 
ject to income taxes and was not re- 
turn of “capital investment”. Revenue 
Act 1932, § 115(g), 26 U.S.C.A, Int.Rev. 
Code § 115(g).—Goldstein v. Commis- 
Boas of Internal Revenue, 113 F.2d 


C.C.A.7. “Income” within the pur- . 
view of the revenue act is gain derived ey 
from capital, from labor, or from both __ 
combined, and includes profit gained 
through a sale or conversion of capital 
assets.—Hirsch v. Commissioner of In- — 
ternal Revenue, 115 F.2d 656. ra 
_ €.C.A.7. Under a trust to pay th 
income to the settlor’s wife, aged — 
for life, and on her death to deliver t 
estate to the settlor, aged 44, if livi 
é if not, then to his children, rang 
ing from 7 to 13 years of age, with a 
provision making the trust revocable © 
only by the settlor with the wife’s con 
sent, capital gains added to the corpus 
constituted ‘income’ accumulated for 
future distribution.to the settlor, an 
hence were taxable to him and not 
the trustees. Revenue Act 1934, 
161(a) (1), (b), 166, 167(a) (1, 2), 2 
U.S.C.A. Int:Rev.Acts, pp. 725, . 
Graff v. Commissioner of Internal Rey- 
enue, 117 F.2d 247. : z ports 

C.C.A.7. Evidence relating to taxpay- 
er’s offer to sell note to maker and to 
subsequent conference at which tax- 
payer received amount of note by chec 
from bank which was trustee und 
trust deed securing note, established 
that payment was made by or on be- 
half of maker, so as to constitute ‘“or-\ 
dinary income” and not the proceeds © 
of a ‘‘sale” or “exchange” of a capital — 
asset within income tax provisions of 
Revenue Act. Revenue Act 1936, § 117, © 
26 U.S.C.A. Int.Rev.Acts, page 873.— 
Lee v. Commissioner of Internal Reve- | 
nue, 119 F.2d 946. i 

C.C.A.7. Where note is paid by or 
on behalf of maker in satisfaction of 


“exchange” of a capital asset, as those 
words are used in the Revenue Act, 
does not result. Revenue Act 1936, § 
117, 26 U.S.C.A. Int.Reyv.Acts, page 873. 


—Lee v. Commissioner of Internal — a 
Revenue, 119 F.2d 946. So 
C.C.A.9. “Income” within constitu- 


tional amendment authorizing Congress 
to levy taxes on “income” from what- — 
ever source derived includes gain de- — 
rived from capital, from labor, or from _ 
both combined, but does not include — 
money received from conversion of cap- 
ital represented by something other 
than money, although it does include a 
gain on the conversion. U.S.C.A.Const. 
Amend. 16.—National Bank of Com- | 
merce of Seattle v. Commissioner of In- 
ternal Reyenue, 115 F.2d 875. eae. 


C.C.A.9, Repayments of money lent 
by banks from capital are not tax- — 
able ‘income’, but repayments after x 
the loans have been charged off and 
the banks have recouped their capital 
by deducting losses from profits are 
taxable “income”, since the debt then ; 
represents portion of income which was 

not taxed. U.S.C.A.Const. Amend. 16., 
—National Bank of Commerce of Seat-- 

tle v. Commissioner of Internal Reve- 
nue, 115 F.2d 875. 

C.C.A.9.. Taxpayer which was alleg- 
edly insolvent, was virtually in re- 
ceivership, and was being liquidated 
by its directors, could not claim ex-~ 
emption from tax on capital gain re- 
sulting from sale of all assets under 
statute exempting from surtax on un- 
distributed profits domestic corpora- 
tions which for any portion of the tax- 
able year are in bankruptcy or are in- 
solvent and in receivership in any court 
of the United States, since exemption 


‘ ‘y 
§ 72 
could not be claimed unless taxpayer 
came within language of the statute: 


-ereating the exemption, Revenue Act 
Ys of 1936, § 14(d) (2), 26 U.S.C.A. Int. 
: Rey.Acts, page 824.—Cooperative Pub. 
am Co. v. Commissioner of Internal Rey- 
‘oes enue, 115 F.2d 1017. 

tha C.C.A.9. The facts necessary to cre- 
“te ate the status of one engaged in a 


at “trade or business’, within Revenue 
_ Aet provisions respecting percentages 


of gain or loss recognized upon sale or 
ft exchange of capital assets which shall 
: be considered in computing net income, 
- revolve largely around frequency or 
continuity of transactions claimed to 
result in a business status. Revenue 
Act 1934, § 117, 26 U.S.C.A, Int.Rev. 
Acts page 707.—Ehrman v. Commis- 
eee of Internal Revenue, 120 F.2d 


- The fact that’ property is sold for 
purposes of liquidation does not fore- 
. close a determination that a “trade 
or business” is being conducted by 
seller within provisions of Revenue’ Act 
respecting percentages of gain or loss 
recognized upon sale or exchange of 
. capital assets which shall be consid- 
ered in computing net income, Reve- 
nue Act 1934, § 117, 26 U.S.C.A. Int. 
Rev.Acts page 707.—Ehrman vy. Com- 
missioner of Internal Revenue, 120 F. 
oe 20607. 
The reasons behind a person’s acts 
in entering into a business, whether to 
make money or to liquidate, are not 
_ determinative of question whether gains 
resulting from sales are ‘ordinary 
ains” or ‘capital gains” within Reve- 
nue Act provisions respecting percent- 
ages of gain or loss recognized upon 
sale or exchange of capital assets 
‘which shall,be considered in comput- 
ng net income. Revenue Act 1934, § 
, 26 U.S.C.A, Int.Rev.Acts page 
'07.—Ehrman y. Commissioner of In- 
ternal 120 F.2d 607. 


“ordinary gains” realized by 
axpayers from sales of lots in a sub- 
division while taxpayers were engaged 
in the trade or business of real estate 
subdivision. Revenue Act 1934, § 117, 
26 U.S.C.A. Int.Rey.Acts page 707.— 
‘Ehrman v. Commissioner of Internal 
evenue, 120 F.2d 607. 


©.C.4.10. Unless otherwise provided 


pital” for purpose of computing in- 
ome and excess profits taxes—Lon- 
don-Butte Gold Mines Co. v. Commis- 
ioner of Internal Revenue, 116 F.2d 


Where mining property was in de- 
velopment stage during 1933 and 1934 
nd passed to production stage in Feb- 
and during 1933 and 
mining company sold ore to 
s who declined to make pay- 
ment because of claim py third party, 
and when company rought suit 
against smelters money was deposited 
in registry of court and judgment for 
the company was affirmed in April, 
1935, and money became available to 
company in May, 1935, and books of 
account of company were kept on ac- 
_crual basis, proceeds_of judgment be- 
came “income” of company at time of 
receipt and not before, and since mine 
_ had already passed to _ production 
_ stage, no part of such income was 
then chargeable to “capital account” 
recoverable through depletion under 
terms of treasury regulation.—London- 
Butte Gold Mines Co. v. Commissioner 
of Internal Revenue, 116 F.2d 478. 
C.C.A.Fla. Money paid taxpayer on 
account of interest coupons, past due 
when defaulted bonds of political sub- 
divisions of state were purchased by 
taxpayer, was properly treated as ‘‘re- 
turn of capital’ in assessing income 
tax, and not as payment of ‘interest’ 
on tax-exempt securities, since gain or 
loss made on purchase is to be deter- 
mined by taking into account all re- 
eceipts on account of purchased se- 
curities, including not only what was 
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received from sale of bonds but what 


was paid by debtor on account of ac- 
erued interest, Revenue Act 1934, | 
23(b), 26 U.S.C.A. Int.Rev.Code, §23(b). 


C.C.A.Tex. Where taxpayers owned 
oil purchase contracts giving them the 
right to specified amounts of oil in 
the ground and entitling taxpayers to 
have it lifted and delivered to them 
in pipe lines, and, under contracts and 
practice of parties, such delivery was 
effected by operator by running all oil 
produced into pipe lines and there sell- 
ing it to earriers, who accounted to 
taxpayers for their part, proceeds from 
pipe line sales of taxpayers’ share of 
oil were taxable as ordinary “income” 
from working of wells and not as 
“capital gains’. Revenue Act 1934, § 
117, 26 U.S.C.A. Int.Rev.Code, § 117.— 
Pettit v. Commissioner of Internal Rev- 
enue, 118 F.2d 816. 

C.C.A.Tex. Where taxpayer trans- 
ferred oil and gas leases for cash pay- 
ment plus oil payments, and reserved 
an overriding royalty, and during tax 
years transferee paid cash and oil in 
accordance with agreement, the returns 
taxpayer had derived in cash and oil 
were “ordinary income” and not ‘‘gains 
from the sale or exchange of capital 
assets’, which under the Revenue Act 
are taxable at lower rate than ordina- 
ry income, on theory that transaction 
was a “sale’ of mineral interests. 
Revenue Act 1928, § 101, 26 U.S.C.A. 
Int.Rev.Code, § 117; Revenue Act 
1934, § 117, 26 U.S.C.A. Int.Rev.Code, 
§ 117.—McLean v. Commissioner of In- 
ternal Revenue, 120 F.2d 942. 


Where taxpayer transferred oil and 
gas leases for cash payment plus oil 
payments and reserved an overriding 
royalty, and during tax years trans- 
feree paid cash and oil in accordance 
with agreement, the returns derived by 
taxpayer in cash and oil were “ordina- 
ry income” and not ‘gains from the 
sale or exchange of capital assets’? on 
theory that transaction was a bona 
fide “sale” of oil or gas wells, or any 
interest therein within the Revenue 


Act of 1928, 1932, which provides a 
lower tax rate for such gains than for 
ordinary income. evenue Act 1928, 


1932, § 102, 26 U.S.C.A. Int.Rev.Acts, 
pages 372, 506.—McLean v. Commis- 
euaner of Internal Revenue, 120 F.2d 


D.C.Mich. Where corporate charter 
expired in 1901 and there was no new 
money, money’s worth or anything else 
of value invested by the corporation 
or any one else for good will in 1901, 
but there was merely the issuance of 
a stock dividend against accumulations 
existing as of that date, but not re- 
flected on the books and a reincorpora- 
tion was effected merely for the pur- 
pose of complying with the law so as 
to legally continue the existence of the 
corporation, the good will and other 
tangible assets valued at $375,000 in 
1901 was not “invested capital’ for 
income tax purposes.—Michigan Stove 
Co. v. Woodworth, 38 F.Supp. 396, af- 
firmed 117 F.2d 742. 

D.C.N.Y. Where, on reorganization 
of corporation in 1927, a stockholder 
received stock and bonds in exchange 
for his original stock, and thereafter 
all of the stockholders sold their stock 
to another corporation which in 1930, 
and 1931 redeemed the bonds, the 
gains of the stockholder on bonds re- 
ceived in reorganization were realized 
in 1930 and 1931, and were taxable 
as of such years and the redemption 
did not constitute deferred “capital 
gains” realized in full in 1927 and tax- 
able in 1930 and 1931, notwithstand- 
ing that Commissioner in auditing 
bondholder’s income tax return for 
1928 fixed basis of value of stock and 
Rev- 
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ment and discharge of d i 
ther a ‘‘sale” nor “exchange” 


22;(e) bl (aveee 0 ewes sc aml , 
ss iw S56” 376 —Yates vy. McGow- | 


yer 


the revenue act. Revenue A 185 
N t.Rev. 
Acts, pages 
an, 39 F.Supp. 257. 
Where corporation which had ac- 
quired stock of debtor company which 
had issued bonds made an arrange- 
ment with mortgage indenture trustee 
to deposit sufficient funds to pay bonds 
at premium price with interest, bond- 
holder joined in a statement stating 
that he consented to redemption of 
bonds held by him, and directors of 
the debtor company adopted resolution 
for the redemption and retirement of 
the bonds, the transaction constituted a 
“redemption” of bonds and not a 
“sale’ within meaning of revenue act. 
Revenue Act 1928, §§ 22(e), 111(a), 26 
U.S.C.A. Int.Rev.Acts, pages 356, 376. 
—Yates v. McGowan, 39 F.Supp. 257. 


Where bondholder consented to pay- 
ment of ‘bonds and was paid in full 
by debtor company, the terms of the 
mortgage indenture securing the bonds 
were immaterial in determining wheth- 
er the transaction constituted a re- 
demption or sale, within revenue act. 
Revenue Act 1928, §§ 22(e), 111(a), 26 
U.S.C.A. Int.Rev.Acts, pages 356, 6. 
—Yates v. McGowan, 39 F.Supp. 257. 

Where, in 1930, debtor company 
called part of bonds and in 1931 cor- 
poration which owned stock of the 
debtor company made an arrange- 
ment with the mortgage indenture trus- 
tee to deposit funds sufficient to pay 
all outstanding bonds at premium price 
with interest, and bondholder joined 
in statement that he consented to re- 
demption of bonds, debtor company 
adopted resolution authorizing its 
treasurer to redeem and retire the 
bonds by. depositing with trustee 
amount necessary for that purpose, and 
bondholder deposited bonds with the 
trustee which credited call price of. 
bonds with interest to bondholder’s 
checking account, the transactions 
amounted to “redemption” of the bonds, 
and constituted neither a “sale” 
“exchange” within meaning of ‘cap- 
ital gains’ as defined by the revenue 


act. Revenue Act 1926, §§ 202, 203(a) 
(b) (2), 208(a), 26 WS.C.A. Int.Rey. 
Acts, pages 147, 148, 157; Revenue 


Act 1928, §§ 101(c), 111(a), 26 U.S.C. 
A. Int.Rev.Acts pages 371, 376.—Yates 
v. McGowan, 39 F.Supp. 257. © — 

D.C.Pa. Where testator had divided 
his large tract into city lots and indus- 
trial sites, and was engaged in selling 
them and shad expended large sum in 
improvements, and trustees under will 
who expended an additional sum for 
improvements appointed an agent to 
sell the lots at prices fixed by trus- 
tees and lots were sold on cash and 
installment bases, profits resulting from 
sales were taxable as “ordinary net 
income” as against contention that 
lots constituted “capital assets’ and 
not “stock in trade’ or property held 
primarily for sale in course of trade or 
business. Revenue Act 1926, § 208(a) 
(8), 26 U.S.C.A. Int.Rev.Acts, page 158. 
—Fidelity Trust Co. v. U. S., F. 
Supp. 451. 
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U.S. Where executors, pursuant to 
court order discharging them, turned 
over residue of estate to themselves as 
testamentary trustees, and several years 
later, pursuant to the will, delivered 
personalty formerly owned by decedent 
to remainderman who had been benefi- 
ciary of the testamentary trust, the 
date when trustees received such per- 
sonalty from executors, rather than date 
of delivery to beneficiary, governed in 
determining its value as cost basis for 
determining taxable gain er loss upon 
subsequent sales of the property taxa- 
ble to beneficiary, under revenue act 
section providing that cost basis. with 
respect to general bequests shall be 
value at time of “distribution to the 
taxpayer’. Revenue Act 1928, § 113 
(a) (5), (b), 26 U.S.C.A. Int.Rev.Acts, 
pages 380, 383.—Maguire v. Commis- 
sioner of Internal Revenue, 61 S.Ct. 
789, affirming Commissioner of Internal 
Revenue v. Maguire, 111 F.2d 843, cer- 
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cost: basis for. decease tanable gain 
or loss from sale or disposition of prop- 
erty transmitted at death shall be, in 
ease of general bequests, fair market 
value “at the time of the distribution 
to the taxpayer’, Congress focused on 
decedent’s death and administration of 
his estate, and not on subsequent trans- 
fers or transmissions of the property, 
and the quoted words mean the time 
when distribution was made out of the 
estate. Revenue Act 1928, § 113(a) 
(5), (b), 26 U.S.C.A. Int. Rev.Acts, pages 

0, 383.—Maguire y. Commissioner of 
ret Revenue, 61 S.Ct. 789, affirm- 
ing Commissioner of Internal Revenue 
v. Maguire, 111 F.2d 843, certiorari 
granted Maguire v. Commissioner of In- 
ternal Revenue, 61 S.Ct. 47. 

The change in revenue act section 
defining cost basis for determining tax- 


-able gain or loss on sale or disposition 


of property transmitted at death, so as 
to make fair market value at time of 
distribution to the taxpayer, rather 
than date of decedent’s death, the basis 
in cases of general bequests, was de- 
signed to avoid confusion as respects 
property purchased by executor and 
distributed to beneficiaries, and not asa 
substantial departure from the value- 
at-death rule, though it produced a lim- 
ited deviation from such rule in that 
no income tax effect was to be given 
changes in value of personalty passing, 
otherwise than by specific bequest, dur- 
ing administration of the estate. Reve- 
nue Act 1928, § 113(a) (5), (b), 26 U.S. 
C.A. Int.Rev.Acts, pages 380, 383.—Ma- 
guire v. Commissioner of Internal Rev- 
enue, 61 S.Ct. 789, affirming Commis- 
sioner of Internal Revenue v. Maguire, 
111 F.2d 843, certiorari granted Ma- 
guire v. Commissioner of Internal Rey- 
enue, 61 S.Ct. 47. 

In revenue act section providing that 
cost basis for determining taxable gain 
or loss on sale or disposition of prop- 
erty transmitted at death shall be value 
at time of “distribution to the taxpay- 
ev’, the quoted phrase is not necessari- 
ly restricted to situations where prop- 
erty is delivered to the taxpayer, but 
also describes case where property is 
delivered by executors to trustees in 
trust for the taxpayer, since taxpayer 
acquires an equitable estate, and it is 
immaterial that he does not then obtain 
possession or control, that his interest 
is conditional or contingent, or that. le- 
gal title may not be transferred to him 
until years later. Revenue Act 1928, § 
113(a) (5), (b), 26 U.S.C.A. Int.Rev. 
Acts, pages 380, 383.—Maguire vy. Com- 
missioner of Internal Revenue, 61 S.Ct. 
789, afirming Commissioner of Internal 
Revenue v. Maguire, 111 F.2d 843, cer- 
tiorari granted Maguire v. Commission- 
er of Internal Revenue, 61 S.Ct. 47. 


The revenue act section governing 
cost basis for determining taxable gain 
or loss on sale or disposition of prop- 
erty transmitted at death, merely pro- 
vided a point of reference and standard 
of value for determination of gains or 
losses realized on subsequent sales of 
property acquired by bequest, devise or 
inheritance, and critical date is the time 
when legatee acquires some interest in 
the property, though such interest may 
not then be unconditional. Revenue 
Act 1928, § 113(a) (5), (b), 26 U.S.C.A. 
Int.Rey.Acts, pages 380, 383.—Maguire 
y. Commissioner of Internal Revenue, 
61 S.Ct. 789, affirming Commissioner of 
Internal Revenue v. Maguire, 111 F.2d 
843, certiorari granted Maguire v. Com- 
missioner of Internal Revenue, 61 S.Ct. 
47. 


The legislative history of section of 
revenue act providing for cost basis for 
sale or disposition of property trans- 
mitted at death did not manifest pur- 
pose to allow trustees either to sell 
property or to distribute it in kind, as 
would be most advantageous for ‘tax 

purposes. Revenue Act 1928, § 113(a) 
(9). (b), 26 U.S.C.A. Int.Rey.Acts, pages 

0, 383.—Magyire v. Commissioner of 
ertekridl Revenue, 61 S.Ct. 789, affirm- 
ing Commissioner of Internal ‘Revenue 
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granted Maguire v. Commissioner of In- 
ternal Revenue, 61 S.Ct. 47. 


Property purchased by Wegtuentley 


‘trustees with trust funds was not “ac- 


quired by will’? within terms of sec- 
tion of revenue act providing that cost 
basis for computing taxable gain or 
loss on sale or disposition of property 
acquired by will or by intestacy should 
be market value at time of distribution 
to taxpayer, and hence cost to trustees 
governed, under section applicable to 
property acquired after February 28, 
1913. Revenue Act 1928, § 113(a), and 
subd. (a) (5), (b), 26 U.S.C.A. Int. Rey. 
Acts, pages 380, 383.—Maguire v. Com- 
missioner of Internal Revenue, 61 S.Ct. 
789, affirming Commissioner. of Internal 


“Revenue vy. Maguire, 111 F.2d 843, cer- 


tiorari granted Maguire v. Commission- 
er of Internal Revenue, 61 S.Ct. 47. 


The section of the revenue act gov- 
erning cost basis for determining taxa- 
ble gain or loss on sale or disposition 
of property acquired by will or by in- 
testacy was confined, with minor ex- 
ceptions, to specific property owned by 
decedent at his death, and there is no 
indication that Congress looked beyond 
distribution of the estate by executors. 
Revenue Act 1928, § 113(a) (5), (b), 26 
U.S.C.A. Int.Rey. Acts, pages 380, 383.— 
Maguire v. Commissioner of Internal 
Revenue, 61 S.Ct. 789, affirming Com- 
missioner of Internal Revenue v. Ma- 
guire, 111 F.2d 8438, certiorari granted 
Maguire y. Commissioner of Internal 
Revenue, 61 S.Ct. 47. 


The section of the revenue act goy- 
erning cost basis for determining taxa- 
ble gain or loss on sale or disposition 
of property transferred at death was 
fashioned on theory that, for income 
tax purposes, “acquisition” of personal- 
ty passing by general bequest or intes- 
tacy did not occur until the estate 


was distributed, and under such theory . 


property purchased by executor prior 
o such distribution was “acquired by 
will” by distributee, so as to make 
value at time of distribution control- 
ling, but purchases after administration 
ad been completed and basic testa- 
mentary disposition effected, were to be 
governed by cost. Revenue Act, 1928, 
§ 113(a) (5), (b), 26 U.S.C.A. Int.Rev. 
Acts, pages 380, 383.—Maguire v. Com- 
missioner of Internal Revenue, 61 S.Ct. 
789, affirming Commissioner of Internal 
Revenue v. Maguire, 111 F.2d 843, certi- 
orari granted Maguire Vv. Commissioner 
of Internal Revenue, 61 S.Ct. 47. 


In dealing with a statutory scheme 
which in general recognizes value at 
date of death in computing gains or 
losses on sale or disposition of proper- 
ty transmitted at death, court was not 
inclined, in absence of clear and unam- 
biguous language, to imply a greater 
deviation from that principle than that 
which was necessitated by the declared 
wpuccure of Congress. Revenue Act 
1928, § 113(a), (By: KD) ae LSE ORG 
Int.Reyv.Acts, pages 380 3.—Maguire 
v. Commissioner of ieee Revenue, 61 
S.Ct. 789, affirming Commissioner of In- 
ternal Revenue vy. Maguire, 111 F.2d 
843, certiorari granted Maguire v. Com- 
iuapeead of Internal Revenue, 61 S.Ct. 


U.S. Where executors delivered per- 
sonalty belonging to the estate to them- 
selves as testamentary trustees, and 
subsequently purchased as trustees oth- 
er personalty for the estate, and later 
delivered such personalty to beneficiary 
of the testamentary trust as remainder- 
man, pursuant to the will, cost basis 
in computing taxable gain on benefi- 
ciary’s subsequent sale of such person- 
alty was value of personalty owned by 
decedent when distributed by executors, 
and cost to trustees of property pur- 
chased by trustees, under section of 
Revenue Act providing that cost basis 
in case of general bequests should be 
fair market value at time of “‘distribu- 
tion to the taxpayer’. Revenue Act 
1928, § 113(a) (5), 26 U.S.C.A. Int.Rev. 
Acts, page 380.—Helvering v. Gambrill, 
61 S.Ct. 795, reversing Commissioner of 
Internal Revenue vy. Gambrill, 112 F.2d 


‘as cost basis for determining taxable 


oe ep ns 5 §7 Th 


530, certiorari granted Helvering — Se 
Gambrill, 61 S.Ct. 13 pare 

U.S. Where meals pursuant to 
will and court order, turned over prop- 
erty of the estate to testamentary trus-_ 
tees, and several years later, upon ter-— 
mination of the trust, trustees delivered  —__ 
securities formerly owned by decedent 
to beneficiary of the testamentary trust, 
the date when trustees received the se- 
curities from executors, rather than 
date of delivery to beneficiary, governed 
in determining value of the ree 


felveriie v. Campbell, 
Helvering v. Knox, 61 S.Ct. 139, and_ 
Helvering v. Rogers, 61 S.Ct. 1390s Pe 
Property purchased by testamentary As 
trustees with trust funds was not ‘‘ac- 
quired by will’ within terms of sectio 
of Revenue Act providing that cost 
basis for computing taxable gain 0. 
sale or disposition of property acquire 
by will or by intestacy should be mar. 
ket value at time of distribution to t: peas 
payer, and hence basis was cost to trus- 
tees, under section applicable to a. 
erty acquired after February 28, 19 
Revenue Act 1928, § part) (5), 26 : 
C.A. Int.Rey. Acts, Rese y, y etverae 
v. Campbell, iG 798, 
Commissioner ‘ot, internal Revenue 
Gambrill, 112 F.2d 530,  certiora 
granted Helvering v. Campbell, 61S. 
139, Helvering v. Knox, 61 Sct, 1 
and Helvering v. Rogers, 61 S.Ct. 13 f 
The legislative history of section of 
Revenue Act governing cost basis fo. 
determining taxable gain or loss on s 
or disposition of property transmittec 
at death indicates that such section was c 
applicable to purchases by executors, — 
and hence cost basis of securities pur-— 
chased by executors and later delivered 
to trustees under the will, who eventu-— 
ally delivered such securities to benef 
ciary of the testamentary trust, in d 
termining taxable gain on beneficiary gs 
sale of such securities, was value wher : 
delivered to trustees. Revenue Act 
1928, § 113(a), (5), 26 U.S.C.A. tea 
Acts, page 380. —Helvering vy. Campbel 
61 S.Ct. 798, reversing Commissioner of — 
Internal Revenue v. Gambrill, 112 F 
530, certiorari granted Helvering 


Campbell, 61 S.Ct. 139, Helvering 
Knox,. 61 S.Ct.. 139, and Helvering 
Rogers, 61. S8.Ct.. 139. 


W here beneficiary of testamentary 
trust purchased securities of her own i 
after trust securities had been deliy- 
ered by executors to testamentary trus- — 
tees, but before trustees delivered such 
securities to beneficiary pursuant to 
the will, the statutory rule of tacking 
possession was applicable, and trus- 
tees’ holding should be included in 
that of beneficiary, so as to make date RG ‘ 
of beneficiary’s acquisition the date of 
death, and hence the trust securities — 
should be deemed to have been sold 
before securities bought by benefi- 
ciary, under the “first-in-first-out’’ rule 
applicable to determination of taxable 

gain on sale. Revenue Acts 1928, 1932, 
§ E13.(a) (5) 26) U.S CA Int.Rev.Acts, 
page 380; Revenue Act 1928, § 101(c)- ; 
(8) (B), 36 U.S.C.A. Int.Rey.Acts, pages. 
515, 371. 7 LelyeLin es Ave Campbell, 61 
s.ct. 798, reversing Commissioner of 
Internal Revenue v. Gambrill, 112 F.2d 
530, certiorari granted Helvering v. 


Campbell, 61 S.Ct. 139, Helvering vy. 
Knox, 61 S.Ct. 139, and Helvering vy. 
Rogers, 61 S.Ct. 139, 


Under section of Revenue Act estab- 
lishing a point of reference and stand- 
ard of value for determination of tax- 
able gains or losses on sales of prop- 
erty acquired by bequest, devise, or 
inheritance, distinctions between vested 
and contingent remainders or between 
absolute and conditional property in- 
terests have no relevancy, and such 
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provisions come into play when prop- 
erty interest acquired by remainder- 
man later ripens into full ownership 
and a sale is made. Revenue Acts 
1928, 1932, § 113(a) (5), 26 U.S.C.A. 
Int.Rey.Acts, pages 380, 515.—Helver- 
= ine v.. Campbell, 61 S.Ct. 798, re- 
versing Commissioner of Internal Rev- 
enue vy. Gambrill, 112 F.2d 530, certio- 
rari granted MHelvering v. Campbell, 
61 S.Ct. 139, Helvering v. Knox, 61 
S.Ct. 139, and Helvering v. Rogers, 61 
NCC) 139: ; 
The value of property at the time 
when taxpayer first acquires an inter- 
est in it has relevance to subsequent 
determination of taxable gains or 
losses on sale of such property, ir- 
respective of whether such interest is 
vested or contingent, absolute or con- 
_ ditional, under section of Revenue Act 
--—s- governing cost basis of property trans- 
oe; mitted by death. Revenue Acts 1928, 
pep L932, § 


es 
' 


¥ 113(a) (5), 26 U.S.C.A. Int. 
-.  Rev.Acts, pages , 515.—Helvering 
ey ¥. Campbell, 61 S.Ct. 798, reversing 
Commissioner of Internal Revenue Y. 
Peewee Gambrill, 112 F.2d 530, certiorari 
ae perp nted Helvering y. Campbell, 61 S. 
? t. 139, Helvering v: Knox, 61 S.Ct. 


ert nae. and Helvering v. Rogers, 61 S.Ct. 
Sei Loo. 
- Where interest of remaindermen in 
_ property held under testamentary trust 
was originally limited by terms of the 
bequest, income tax imposed with re- 
spect to gains on remaindermen’s sales 
of such property after it had been 
; delivered to them free of the trust 
| was not on their remainder interest, 
- but on their realized gains, and hence 
earlier value of the property while their 
- interests were not absolute could be 
considered in computing taxable gains, 
and such computation would not be 
improper as taxing remaindermen on 
values which they never received. 
- Revenue Acts 1928, 1932, § 113(a) (5), 
26 U.S.C.A. Int.Rev.Acts, pages 380, 
515._Helvering v. Campbell, 
798, reversing Commissioner of Inter- 
nal Revenue v. Gambrill, 112 F.2d 530, 
ri certiorari granted Helvering v. Camp- 
',. bell, 61 S.Ct. 139, Helvering v. Knox, 
ar 61 S.Ct. 139, and Helvering v. Rogers, 
CEES Ct. 4139: 
U.S. Where beneficiary of testa- 
mentary trust purchased securities of 
_ her own after trust securities had been 
delivered by executors to testamentary 
trustees, but. before trustees delivered 
such securities to beneficiary pursuant 
to the will, the statutory rule of tack- 
ing possession was applicable, and 
trustees’ holding should be included 
in that of beneficiary, so as to make 
date of beneficiary’s acquisition the 
date of death, and hence the trust se- 
eurities should be deemed to have been 
sold before securities bought by bene- 
ficiary, under the “first-in-first-out” 
rule applicable to determination of tax- 
able gain on sale. Revenue Acts 1928, 
1932, § 113(a) (5), 26 U.S.C.A. Int.Rev. 


Acts, page. 380; Revenue Act 1928, § 
101(c) (8) (B), 36 U.S.C.A. Int.Rev. Acts, 
pages 515, 371.—Helvering v. Campbell, 


) . 61 S.Ct. 798, reversing Commissioner 
of Internal Revenue v. Gambrill, 112 
F.2d 530, certiorari granted Helvering 
v. Campbell, 61 S.Ct. 139, Helvering 
vy. Knox, 61 S.Ct. 139, and Helvering 
v. Rogers, 61 S.Ct. 139. 
Under ‘‘first-in-first-out’’ re- 
flected in Treasury Regulations, ap- 
_ plicable to determination of taxable 
_ gain on sales of securities, where 
shares of stock cannot be identified 
with any particular lots purchased, 
they will be charged against the earli- 
est purchases. Revenue Acts 1928, 
Mos LLo(a) (5),° 26 U.S.C2A.) Int. 
Rev.Acts, page 380; Revenue Act 1928, 
§ 101(c) (8) (B), 26 U.S.C.A. Int.Rev. 
Acts, pages 515, 371.—Helvering y. 
Campbell, 61 S.Ct. 798, reversing Com- 
missioner of Internal Revenue v. Gam- 
brill, 112 F.2d 530, certiorari granted 
Helvering v. Campbell, 61 S.Ct. 139, 
Helvering v. Knox, 61 S.Ct. 139, and 
Helvering v. Rogers, 61 S.Ct. 139. 
U.S.Cal. Statements in circulars is- 
sued by the Farm Loan Board that 
farm loan bonds and their income were 
tax exempt could not be accorded the 
weight of uniform and longstanding 


rule 
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to represent that capital gains were 
tax exempt. Federal Farm Loan Act 
1916, § 26, 12 U.S.C.A. 931.—U. 8. 
v. Stewart, 61 S.Ct. 102, reversing Stew- 
art v. U. S., 106 F.2d 405, reversing 24 
F.Supp. 145, certiorari granted U. S. 
Vs sstewart,. 600 S:Ctha 721, S00 sUES. 
647, 84 L.Ed. 999: 

U.S.Cal. “Income” within statute ex- 
empting from taxation farm loan bonds 
and “income” therefrom includes only 
interest on the bonds and does not in- 
clude profit from resale. Federal Farm 
Loan Act 1916, § 26, 12 U.S.C.A. § 931. 
—U. S. v. Stewart, 61 S.Ct. 102, revers- 
ing Stewart v. U. S., 106 F.2d 405, re- 
versing 24 F.Supp. 145, certiorari 
granted U. S. v. Stewart, 60 S.Ct. 711, 
309 U.S. 647, 84 L.Ed. 999. 

C.C.A.2.. Where owner of stock in 
company conveyed stock to purchaser 
through holding company, which had 
no legitimate purpose but served mere- 
ly as a conduit, and directed purchaser 
to pay a small part of purchase price 
in cash to him and balance to holding 
company, through which it was passed 
to two newly created corporations for 
investment in United States Treasury 
notes, holding company could not be 
deemed a party to a tax-free organiza- 
tion, nor could owner’s exchange of 
stock in company for stock in holding 
company be deemed a nontaxable ex- 
change under the Revenue Act. Reve- 
nue Act 1928, §§ 112, 112(b) (5), 26 U. 
S.C.A. Int.Rey.Acts, p. 377.—Pickard v. 
Commissioner of Internal Revenue, 113 
F.2d 488. 

C.C.A.2. The statute regarding rec- 

ognition of gain or loss where proper- 
ty is transferred to corporation in ex- 
change for controlling stock could not 
relieve attorney from income tax de- 
ficiency assessment based on claim for 
compensation for legal services which 
was assigned by him to corporation of 
which he was sole stockholder in ex- 
change for its stock after ssrvices were 
rendered and before amount was paid 
by client, since nothing but gain re- 
sulting from exchange of cause of ac- 
tion to recover for legal services for 
stock would come within terms of the 
statute. Revenue Act 1932, § 112(b) 
(5), 26 U.S.C.A. Int.Rev.Code § 112(b) 
(5)—Brown v. Commissioner of In- 
ternal Revenue, 115 F.2d 337. 
_ ©.C.A.2. A vested remainder, sub- 
ject to be divested, is “acquired”? when 
it vests.—Van Vranken y. Helvering, 
115 F.2d 709. 


Where shares of stock which tax- 
payer sold in 1935 were delivered to 
taxpayer upon mother’s death in 1930 
under father’s will leaving estate to 
mother in trust for life with remain- 
der in part to taxpayer if she out- 
lived mother, the time of “acquisition” 
of the shares, within statute provid- 
ing that basis for determining gain or 
loss upon sale of property transmitted 
at death shall be value at time of “ac- 
quisition,’ was time of father’s death, 
and not mother’s, regardless of wheth- 
er the remainder to taxpayer was vest- 
ed or contingent at common _ law. 
Revenue Act. 1934, § 118(a) (5), 26 
U.S.C.A. Int.Rev.Acts, page 380.—Van 
Vranken vy. Helvering, 115 F.2d 709. 

C.C.A.2. The basis for computing 
gain or loss on Sale of remainder prop- 
erty received by taxpayer under trust 
established by deed of taxpayer’s an- 
cestor for income tax purposes —was 
the value thereof at time of ancestor’s 
death rather than value at time of ter- 
mination of life estate. Revenue Act 
U932" Sl 3 sa) (4), 12.6) UL Scee A ent: 
Rev.Acts page 515.—Archbold vy. Hel- 
vering, 115 W.2d 1005. 

-C.A.2. Unsecured short-term obli- 
gations do not ordinarily constitute 
“securities” within provision that no 
gain or loss should be recognized in 
case of transfer in exchange for cor- 
porate securities giving transferor con- 
trol of corporation, since such obliga- 
tions do not furnish any continuity of 
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C.C,A.2. The purpose of provision in — 
Internal Revenue Act relating to recog- 
nition of gain or loss on sale or ex- 
change of property was to make mere 
formal changes immaterial either for 
gain or loss. Revenue Act 1934, § 112, 
26 U.S.C.A. Int.Rev.Acts, page 692.— 
Helvering v. New Haven & S. L. R. 
Co., 121 F.2d 985. * 

C.C.A.3. The declaration of cash divi- 
dend by board of directors voting to 
liquidate company, and board’s approv- 
al later the same day of proposed 
agreement by which company and two 
subsidiaries were to transfer all their 
assets except cash to newly-formed cor- 
poration in return for corporation’s 
stock was a “reorganization,” and 
stockholders of company were subject 
to tax on gain realized from exchange ° 
of stock to full extent of cash received 
by them, where amount of gain was in 
excess of cash received, and that por- 
tion of cash distributed to stockholders 
representing. undistributed earnings 
and profits of company from February 
28, 1913, was taxable as an ‘ordinary 
dividend,” even though distribution was 
made direct to stockholders of com- 
pany rather than by way of distribu- 
tion from corporation, and the bal- 
ance of the distribution was taxable 
as “capital gain.” Revenue Act 1926, §§ 
203(d) (1, 2), 208, 26 U.S.C.A.Int.Rey. 
Acts, pages 150, 157.—Love v. Com-. 
issloneE of Internal Revenue, 113 F.2d 


C.C.A.4. The term “reorganization,” 
within statutes exempting from taxa- 
tion gains resulting from corporate 
reorganization, is satisfied by a merg- 
er or consolidation in which there is — 
an acquisition by one corporation of 
substantially all the property of an- 
other. Revenue Act 1926, § 203,°26 U. 
S.C.A. Int.Rey.Acts, page 148.—Britt v. 
Commissioner of Internal Revenue, 114 
¥.2d 10. ; 

The statute relating to recognition of 
gain or loss from sales and exchanges 
of property contemplates that no gain 
or loss shall be recognized for taxa- 
tion purposes in certain contingencies, 
and that a given transaction may fall 
outside the terms of one provision of 
the statute and yet satisfy the terms 
of another. Revenue Act 1926, § 203, 
26 U.S.C.A. Int.Rev.Acts, page 148.— 
Britt v. Commissioner of Internal Rey- 
enue, 114 F.2d 10. 

C.C.A.4, Where, pursuant to plan to 
bring together in one organization, as- 
sets of various corporations, old cor- 
poration transferred 92 per cent. of its 
assets to new corporation, and received 
cash and stock which represented 73 ‘ 
per cent. of value of the transferred 
assets, the transferred stock constituted 
“substantially all’’ of the assets of old 
corporation, and stock received there- 
for was a ‘material part” of value of 
transferred assets, so that a “corporate 
reorganization” was effected, and basis 
for computing gain from redemption of 
preferred stock received by taxpayer 
in new corporation in course of liqui- 
dating distribution of assets of old 
corporation of which tax payer was a 
stockholder, was a proportionate part 
of basis of assets of the old corpo- 
ration for which stock of new corpo- 
ration was exchanged. Revenue Act 


1926, § 203(a), (b) (3), (h) (1 A 
26 U.S.C.A, he Ree Ag laease cee ree 
150; Revenue Act 1932, § 113(a) (6), 
26 U.S.C.A. Int.Rev.Acts, page 515: 


Revenue Act 1934, § 113(a) (12), 26 U. 
8.C.A. Int.Rev.Acts, page 700 tL v. 
EOS: of Internal Revenue, 114 


C.C.A.6. The interest acquired in 
transferee company must be definite 
and material and must represent a sub- 
stantial part of thing transferred in 
order that result may partake of na- 
ture of “merger’’ or ‘‘consolidation” 
within statute exempting from taxation 
gains resulting from exchanges in con- 
nection with corporate reorganizations 
and defining reorganization as meaning 
a merger or consolidation. Revenue 
Acts 1928, 1932, § 112(i), 26 U.S.C.A. 


Ney eee eS 


” Inter venue Vy. 


‘A transfer of all the assets of one 


company to another for what amounts 
to a cash consideration is not a “re- 


organization” but a “sale,” the gain on 
which, if any, is taxable. Revenue Acts 
1928, 1932, § 112(a) (b) (4), (d)- (1), 
and § 112(i), 26 U.S.C.A. Int.Rev.Code, 
Bate) (b) 


(4), (d) (1), and 26 US. 
Int.Rev.Acts, pages 379 and 513.— 
Commissioner of Internal Revenue y. 
Segall, 114 F.2d 706. 

C.C.A.6. Where a Michigan corpora- 
tion on October 2, 1931, entered into a 
“plan and agreement of merger, con- 
solidation and reorganization” with a 
second corporation, its officers and 
stockholders and respondents, individu- 
ally and as trustees of second corpora- 
tion, and second corporation agreed to 
transfer its assets to Michigan corpora- 
tion on January 2, 1932, the latter cor- 
poration agreeing to assume _ second 
corporation’s obligations as of Jan- 
uary 2, and to pay a certain sum in 
cash to respondents, as trustees, upon 
execution of agreement, and a note ma- 
turing January 2, 1933, for services 
of brokers, and a certain amount of de- 
bentures payable in five annual install- 
ments beginning January 2, 1933, the 
transactions constituted a ‘sale’, the 
‘gain on which, if any, was taxable; it 
being immaterial that maturities of 
debentures were spread over a five-year 
period. Revenue Acts 1928, 1932, § 
112(a) (b) (4), (d) (1), and § 112(i), 
26 U.S.C.A. Int.Rev.Code, § 112(a) (b) 
(4), (d) (1), and 26 U.S.C.A. Int.Rey. 
Acts, pages 379 and 513; Revenue Act 
1932, § 311(a) (1), (f), 26 U.S.C.A. Int, 
Rey.Code, 311(a) (1), (f).—Commis- 
sioner of Internal Revenue v. Segall, 
114 F.2d 706. 

C.C.A.6. Where machinery in taxpay- 
er’s dry ice plant was acquired subse- 
quent to March 1, 1913, and was sold 
by taxpayer in 1934, for purposes of 
ealculating income and excess profits 
taxes, basis for measuring gain or loss 


_ from sale and for measuring deprecia- 


tion for 1933 and 1934 was cost of 
plant to taxpayer. 
§§ 23(k, m), 111(a), 112(a), 113(a), (b) 
(41) (A, B), 114(a), 26 U.S.C.A. Int.Rev. 
Acts, pages 491, 510, 511, 514-519; 
Revenue Act 1934, §§ 23(1, n), 111(a), 
112(a), 113(a,b), 114(a), 26 U.S.C.A. 
Int.Rev.Acts, pages 691, 692, 696-701,— 
‘Borin Corporation v. Commissioner of 
Internal Revenue, 117 F.2d 917. 
Where contract was made in October, 
1930, for purchase of dry ice plant, 
title to remain in seller until price was 
paid, and after plant failed to function 
satisfactorily taxpayer and seller ex- 
ecuted a new contract in November, 
1932, expressly rescinding original con- 
tract and resulting in a reduced pur- 
ehase price and taxpayer sold plant in 
1934, cost of plant as fixed under con- 
tract of November, 1932, was proper 
basis for measuring depreciation and 
gain or loss from sale of plant for 
purposes of calculating income and ex- 
cess profits taxes for 1933 and 1934. 
Revenue Act 1932, §§ 23(k, m), 111(a), 
112(a), 113(a), (b) (1) (A, B), 114(a), 
26 U.S.C.A. Int.Rev.Acts, pages 491, 510, 
511, 514-519; Revenue Act 1934, §§ 23 
(1, n), 111(a), 112(a), 113(a, b), 114(a), 
26 U.S.C.A. Int.Rev.Acts, pages 691, 692, 
696-701.—Borin Corporation vy. Commis- 


sioner of Internal Revenue, 117 F.2d 
917. 
C.C.A.6. The statute fixing basis for 


determining gain or loss for income 
tax purposes of property acquired by 
bequest, devise, or inheritance as fair 
market value of suc property at 
“time of acquisition” is ambiguous, 
and, in resolution of such ambiguity, 
interpretation should be adopted which 
will, in the greatest measure, effect 
congressional purpose. Revenue Act 
1934, § 1138(a) (5), 26 U.S.C.A. Int. 
Rev.Code, § 113(a) (5).—Augustus_ v. 
Commissioner of Internal Revenue, 118 
¥.2d 38. i 
To ‘realize a gain’, within meaning 
of Revenue Act fixing basis for deter- 
mining gain or. loss for income tax 
purposes of property acquired by be- 


Revenue Act 1932,. 


Fiera. ue ee he UO a 
quest, devise, or inheritance as fair 


market value of such property at 


“time of acquisition’, there must be 
a sale of the property, and ‘‘time of 
acquisition’ means date of death of 
person from whom property was ac- 
quired, regardless whether taxpayer’s 
interest was a vested or contingent 
remainder. Revenue Act 1934, § 113(a) 
(3) 26 U.S.C.A. Int.Rev.Code, § 113(a) 
(5).—Augustus vy, Commissioner of In- 
ternal Revenue, 118 F.2d 38. 

Under section of Revenue Act fixing 
basis for determining gain or loss for 
income tax purposes of property ac- 
quired by bequest, devise, or inher- 
itance as fair market value of such 
property at ‘time of acquisition,” 
where testator died in 1922 and his 
will created trust fund, the income of 
which was payable to his wife, with 
power to consume the principal and 
power to dispose by will of one-half 
of whatever remained at her death, 
and remainder was payable to_testa- 
tor’s two daughters, and wife died in 
1928 without exercising either power, 
“time of acquisition’ of property by 
daughters was date of testator’s death, 
regardless whether interest of daugh- 
ters was a vested or contingent re- 
mainder, Revenue Act 1934, § 113(a) 
(5), 26 U.S.C.A. Int.Rev.Code, § 113(a) 
(5).—Augustus v. Commissioner of In- 
ternal Revenue, 118 F.2d 388. 

C.C.A.6. For a “reorganization” to be 
effected within provisions of revenue 
acts relating to gain or loss on reor- 
ganization of a corporation, either 
transferor corporation or its stockhold- 
ers must receive an interest in acquir- 
ing corporation by reason of or in ex- 
change for their interest in the trans- 
feror. Revenue Act 1932, § 112(i) “1, 
2), 26 U.S.C.A. Int.Rev.Acts, page 513; 
Revenue Act 1934, § 112(b) (3), (g) 


(1), 26 U.S.C.A. Int.Rev.Acts, page 
692, 695—Mascot Stove Co. v. Commis- 
sioner of Internal Revenue, 120 F.2d 


153. 

The provision of the Revenue Act of 
1932 including within definition of “‘re- 
organization” acquisition by one cor- 
poration of substantially all the prop- 
erties of another corporation expanded 
meaning of “merger” or “consolida- 
tion’? beyond what was ordinarily and 
commonly accepted, and the interest 
acquired must be definite and material 
and must represent a substantial part 
of the value of the thing transferred. 
Revenue Act 1932, § 112(i) (1, 2), 26 
U.S.C.A. Int.Rev.Acts, page 513.—Mas- 
cot Stove Co. y. Commissioner of Inter- 
nal Revenue, 120 F.2d 153. 

Where corporate taxpayer acquired 
assets of bankrupt corporation pur- 
suant to agreement among bankrupt’s 
stockholders, trustee in bankruptcy, 
and secured creditors, and bankrupt’s 
stockholders were permitted to become 
stockholders in taxpayer, but bank- 
rupt’s assets were insufficient to pay 
its debts, there was no “reorganization” 
within provisions of the Revenue Act 
of 1934 relating to gain or loss on 
reorganization, and hence basis for 
ascertaining taxpayer’s gain or loss on 
sale of assets was limited to price paid 
at bankruptcy sale. Revenue Act 1934, 
§ 112 (b) (3), (g) (1), 26 US.C.A. Int. 
Rey.Acts, pages 692, 695.—Mascot Stove 
Co. vy. Commissioner of Internal Reve- 
nue, 120 F.2d 153. 


©.C.A.7. If a gain is not recognized 
in a transfer of property to corpora- 
tion, in view of statute providing that 
no gain shall be recognized if property 
is transferred to a corporation solely 
in exchange for stock in such corpora- 
tion, and immediately after the ex- 
change transferor is in control of the 
corporation, the tax basis of the prop- 
erty to the corporation becomes the 
same as it would be in hands of the 


transferor. Revenue Act 1932, §$ 112 
(j), 113(a) (8), 26 U.S.C.A.  Int.Rev. 
Acts, page 514, and 26 U.S.C.A. Int. 


Rey.Code, § 113(a) (8).—P. A. Birren 
& Son v. Commissioner of Internal 
Revenue, 116 F.2d 718. 

Where transferor of undertaking 
business, who kept books on accrual 
basis and reported, as sales, accounts 
collected in each taxable year instead 


nee Oy 


: vez Zone 


of sales or services charged, although 
the cost of materials and payments 


for services incident to the business 
were included in the cost of sales re- 
ported and the business wag trans-— 


ferred to corporate taxpayer which 
kept books on accrual 


hands 


able year. Revenue Act 1932 
(j), 1138(a) (8), 26 U.S.C.A. Int.Reyv. 
Acts, page 514, and 26 U.S.C.A. Int 


Rey.Code, 


113 8).—P. A. 
& Son ws oe 


Commissioner of Inte 


C.C.A.8. Where pursuant to plan. 
first mortgage noteholders pooled their 


notes with an agent who petitioned | 
court in which receivership action was 
pending against corporate mortgagor — 


for foreclosure under first mortgage 
lien, and agent who purchased mortga 


_ Where transaction whereby corpor 
tion’s pooling first mortgage notehold- 


ers through an agent purchased ee 
of corporation at foreclosure sale and © 


conveyed assets to new corporation 
which transferred all of its stock 
pooling noteholders in accordance wit 
prearranged plan did not amount to a 
tax-free “reorganization,” 


were purchased at foreclosure sale, th 


market value of assets sold for pur- — 
pose of determining depreciation and ~ 
profit was fixed at the actual market 
value on date of foreclosure and not 
by figure at which it was purchased at 


the foreclosure sale. Revenue Act 1932 
$ 112(a), (b) (3) (4) (5), Gi 
113(a) (7) (8), 26 U.S.C.A. I 
pages 511, 51 


nt. Rey.Acts. 
3, 514, 516.—Helvering v 


92 


a 


C.C.A.8.. A “reorganization” within 


ij 
Ls 


basis, Sand! in) ae 
exchange therefor transferor received 
98 per cent. of the corporate stock, no © 
gain was recognized to the transferor 
on transfer of the business, and the | 
tax basis for accounts receivable was 
the same as if the accounts were in 


rnal 
Revenue, 116 F.2d 718. Fike 


and there- | 
after new corporation sold assets at a 
price higher than that for which they 


) (1), and eae 
t.R ts, 


New President Corporation, 122 F.2d 


i, 


ba 


section of Revenue Act imposing tax 


upon gain or allowing a deduction for — 


loss upon sale or exchange of property, 
but permitting corporation to make 
tax-free reorganization, 
contemplated, 


same character of interests between 


predecessor owner and the acquiring 
Revenue Act 1932, § 112 © 


corporation. 
(a), (b) (3) (4) (5), (i) (1), and § 113 
(a) (7) (8),°26 U.S.C.A. Int.Rev.Acts, 


pages 511, 513, 514, 516.—Helvering vy. 
F.2d" 


Aba President Corporation, 122 


C.C.A.9. Taxable profit may be re- 


alized from foreclosure sale though the 


proceeds are not actually received by 


taxpayer but are applied to payment 
U. 


of the mortgage indebtedness. 26 U. 
$.C.A. Int.Rev.Code, § 112(f).—Cooper- 
ative Pub. Co. v. Commissioner of In- 
ternal Reyenue, 115 F.2d 1017. 

C.C.A The purpose of the section 
of the Revenue Act regarding recogni- 
tion of loss or gain on sale or exchange 
of property is to impose a tax upon 
a gain or allow a deduction for a loss 
on sale or exchange of property, but 
to enable corporation or their stock- 
holders to change the form or manner 
of conducting their business without 
being held to have transferred the 
business itself they are permitted to 
make a tax-free reorganization. Rey- 


enue Act 1932, § 112, 26 U.S.C.A. Int, 


may not be iA 
absent a continuity of. 


~§ 74 
a4 Rey.Act, page 511.—Commissioner of 
Internal Revenue v. Bondholders Com- 


Meee mittes, 113) ke 2dr bit: 

5 C.C.A.9. Where it appeared that 
- ~=mortgage debtor was in default, that 
~~ ~-bondholders committee caused trustee 
oo to begin foreclosure proceeding, that 


committee formed a new corporation 
to take over the property, purchased 
- property at foreclosure sale through an 
agent, and finally caused property to 
‘ be conveyed to the new corporation in 
exchange for all its stock, the transac- 
tion did not constitute a tax-free “re- 
organization” within section of Reve- 
nue Act imposing tax upon gain or 
allowing a deduction for loss upon sale 
or exchange of property, but permit- 
ting corporation to make tax-free re- 
- organization, and therefore the true 
basis for calculating depreciation of 
_ property in hands of bondholders com- 
mittee’ and the new corporation was 
the amount bid at the time of the ac- 
quisition of the property by the com- 
mittee at the foreclosure sale rather 
than original cost to the original debt- 
or. Revenue Act 1932, §§ 112-114, 26 
fas Int.Rev.Act, pages 511, 514, 
~ 519.—Commissioner of Internal Reve- 
nue v. Bondholders Committee, 118 F. 
a 1 


The principle that as re- 
gards applicability of section of Reve- 
nue Act imposing tax on gains or al- 
owing a deduction for loss on sale or 
exchange of property, but permitting 
corporation to make tax-free reorgani- 
ation, where consideration is wholly 
n transferee’s bonds, or part cash and 
ne) part such bonds, the transferor does 
not retain any proprietary interest in 
the enterprise, is generally applicable 
im all cases in which the continuity of 
interest requisite for a reorganization 
within that section is in question. Rev- 
mue Act 1932, § 112, 26 U.S.C.A. Int. 
ey.Act, page 511—Commissioner of 
nternal Revenue v. Bondholders Com- 
nittee, 118 F.2d 521. 
C.A.Ala. Under the Revenue Act 
definition of a reorganization as a 
Wa) merger or consolidation including the 
acquisition by one corporation of sub- 
tantially all the properties of another, 
equisition by simple sale for cash or 
ash and notes or bonds is not meant, 
but by a “reorganization” is meant a 
transfer bodily of the properties of one 
corporation to another, having the 
haracter of a “merger,” accompanied 
y a retention of a substantial stake or 
oprietary interest in the acquiring 
orporation by those previously inter- 
ested, and such a proprietary interest 
is not retained when the transferor be- 
comes a creditor of the acquiring cor- 
oration. Revenue Act 1928, § 112(i) 
1) (A), 26 U.S.C.A,. Int.Rev.Acts, page 
379.—Commissioner of Internal Reve- 
nue y. Alabama Asphaltic Limestone 
Co., 119 F.2d 819. 
€.C.A.Ala. Where a creditors’ com- 
mittee bought in all of bankrupt corpo- 
yrs on's property and business pursuant 
toa plan which with its acceptances 
was filed in court, sale was approved, 
and a new corporation was formed and 
ts stock was distributed pro rata to 
--assenting creditors, the transactions 
eonstituted a “reorganization” rather 
than a gain and loss realizing ‘sale’ 
under the revenue laws, and hence new 
ee) corporation was entitled to claim depre- 
Ea eiation and depletion deductions in com- 
__-—~iputing income taxes for 1934 based on 
? -eost of its property to bankrupt cor- 
poration. Revenwe Act 1928, § 112(i) 
Z (1) (A), 26 US.C.A. Int.Rev.Acts, page 
- +$79.—Commissioner of Internal Reve- 
(  & Alabama Asphaltic Limestone 
~~ Co., 119 F.2d 819. 
ae An insolvent corporation can be 
Pas: merged or reorganized within the reve- 
nue laws by a transfer of its properties 
he in accordance with the wishes of its 
ee creditors, either by act of the corpora- 
tion or by a judicial sale by a court 
u acting for that purpose, and the con- 
y sideration will be distributed to the 
ereditors rather than to the stockhold- 
‘ers, and what distinguishes the trans- 
action as a “merger” rather than a 
“sale’ is that what is paid for the 
properties is not money or a money 
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measured obligation, but in whole « 


substantial part stock in the acquiring 


corporation, so that the former pro- 
prietors continue to have a proprietary 
interest therein. Revenue Act 1928, § 
112(i)  (1)) (A); 26 U.S. C.AG> Int. Rev. 
Acts, page 879.—Commissioner of In- 
ternal Revenue v. Alabama Asphaltie 
Limestone Co., 119 F.2d 819. 

C.C.A.Ky. Where corporate taxpay- 
er was in possession of an unrealized 
profit of $15,000 on realty based on its 
market value, and instead of selling 
realty directly to a company which 
had been negotiating for purchase at 
a price set by taxpayer’s president 
commensurate with unrealized profit, 
taxpayer deeded realty to its stock- 
holders as a partial liquidating divi- 
dend, and stockholders shortly there- 
after granted an option to company 
which culminated in sale of realty for 
$30,000, though its cost basis to tax- 
payer was but $15,000, the district 
court properly concluded that the 
transaction was in substance a “sale” 


‘by taxpayer and the distribution of 


profits in the form of a cash dividend 
which was subject to income tax.— 
ea Realty Co. v. Glenn, 116 F.2d 


C.C.A.La. Where members of bond- 
holders’ committee became directors of 
debtor and constituted a majority of 
the board, and thereafter committee 
purchased debtor’s assets at foreclo- 
sure and auction sales conducted pur- 
suant to plan of reorganization, and in 
1934 exchanged all assets for stock 
and warrants of taxpayer which had 
been organized to acquire debtor’s as- 
sets under the plan of reorganization, 
the taxpayer in making income and 
excess profit tax returns for 1934 and 
1935 was entitled to claim losses for 
certain worthless assets charged off, 
and to take cost of assets to old cor- 
poration as basis for determining loss 
or gain, on theory that there had been 
a tax-exempt “reorganization”. Rev- 
enue Act 1934, §§ 112, 113, 26 U.S.C. 
A. Int.Rev.Acts, pp. 692, 696—Com- 
missioner of Internal Revenue v. South- 


ue Consol. Corporation, 119 F.2d 
C.C.A.La. An exchange of taxpayer’s 


undivided interest in minerals in un- 
improved country land for undivided 
interest in improved city land was an 
exchange solely for property of ‘“‘ike 
kind” 
that no gain or loss shall be recog- 
nized if property held for productive 
use in trade or business or for invest- 
ment is exchanged solely for property 
of a like kind to be so held. Revenue 
Act 1936, § 112(b) (1), 26 U.S.C.A. Int. 
Rey.Acts, page 855.—Commissioner of 
Tee Revenue v. Crichton, 122 F.2d 


Under Revenue Act provision that no 
gain or ‘loss shall be recognized if 
property held for productive use in 
trade or business or for investment is 
exchanged solely for property of a 
“like kind” to be so held, the distine- 
tion intended is a broad one between 
classes and characters of properties, for 
example, between real: and personal 
property, and it was not intended to 
draw any distinction between parcels 
of real property, however dissimilar 
they may be in location, in attributes, 
and in capacities for profitable use. 
Revenue Act 1936, § 112(b)e (1), 26 U. 
S.C.A. Int.Rev.Acts, page 855.—Com- 
missioner of Internal Revenue y. Crich- 
ton, 122 F.2d 181. 

C.C.A.Mo. Ordinarily, a sale or other 
disposition of property is necessary _be- 
fore a gain or loss may be included in 
computing taxable income.—Becker y. 
Anheuser-Busch, 120 F.2d 403. 

D.C.N.Y. Bonds are “property”? with- 
in revenue act providing method for 
determining amount of gain from sale 
of property. Revenue Act 1928, §§ 
22(e), 111(a), 26 U.S.C.A. Int.Rev.Acts, 
pages 356, 376.—Yates v. McGowan, 389 
B.Supp. 257. : 

Under revenue act providing that up- 
on sale or exchange of property the 
entire amount of gain or loss shall be 
recognized, but providing an exception 
in case of an exchange in reorganiza- 


within Revenue Act provision™ 


ion, the fac 
recognized whe 


the bonds 
1926, §§ 202, 203(a) (b) (2), 208(a), 26 
U.S.c.A. Int.Rev.Acts, pages 147, 148, 
§§ 101(c), 


157; Revenue Act 1 5 
111(a), 26 U.S.C.A. Int.Rey.Acts, pages 
371, 376.—Yates v. McGowan, 39 F. 


Supp. 257. , 
C.C.A.N.C. Where New Jersey corpo- 
ration in 1929 sold stock to director 
under a stock allotment plan which 
provided for application of dividends 
from the stock and credits from an em- 
ployees’ stock benefit fund to payment 
of purchase price, but plan was void 
under New Jersey statute because not 
approved by stockholders and was re- 
scinded in 1931, the rescission could 
not be regarded as a resale of stock 
to the corporation for purpose of com- 
puting director’s income tax. N.J.S.A. 
14:9-1 et seq.—Penn v. Robertson, 115 
F.2d 167, affirming 29 F.Supp. 386. 

C.C.A.Pa. Although a restriction up- 
on sale or exchange of stock postpones 
right of owner of stock to transfer title 
until expiration of period of restriction 
or its earlier termination, and, as a 
practical matter, results in limiting 
number of prospective purchasers to, 
those who do not desire immediate de- 
livery, such restriction does not op- 
erate of and by itself to deprive stock 
of ‘‘market value” for purposes of valu- 
ing stock in computing income taxes. ~ 
Revenue Act of 1928, §§ 111(a, ¢, d), 
112(a), (c) (1), 113(b) (1, 2), 26 U.S. 
C.A. Int.Rev.Acts, pages 376, 377, 378, 
383.—Heiner v. Gwinner, 114 F.2d 723, 
reversing Gwinner v. Heiner, 25 F. 
Supp. 659. 

Where stock received by taxpayer in © 
1930 in’ reorganization proceedings, in 
exchange for stock which taxpayer had 
acquired prior to March 1, 1913, was 
subject to restrictive agreement that 
it could not be sold or exchanged for 
a period of one year, and there was no 
evidence that stock was speculative or 
hazardous, the restriction did not de- 
prive stock of a fair market value dur- 
ing 1930, and hence a fair market val- 
ue could be placed on stock in deter- 
mining taxpayer’s gain from stock 
transaction in computing taxpayer’s in- 
come taxes for 1930. Revenue Act of 
1928, §§ 111(a, ec, d), 112(a), (ce) (1), 
113(b) (1, 2), 26 U.S.C.A. Int.Rey.Acts, 
pages 376, 377, 378, 383.—Heiner y. 
Gwinner, 114 F.2d 723, reversing Gwin- 
ner v. Heiner, 25 F.Supp. 659. 

‘C.C.A,Tex. Where construction com- 
pany formed a corporation for each 
of its four superintendents and trans- 
ferred equipment used by each super- 
intendent which in each case was less 
than 5 per cent. of assets of construc- 
tion company which continued in busi- 
ness and each superintendent contract- 
ed to take more than 20 per cent. of 
shares of his corporation which shares 
were held by construction company as 
security until paid for, there was a 
valid ‘sale’ and not a ‘“reorganiza- 
tion” and each superintendent “owned” 
his shares immediately upon launch- 
ing of his corporation and each was 
entitled to figure income on depreci- 
ation of price paid for equipment as 
a new cost basis and was not limited 
to the depreciated cost basis of the 
parent company. Revenue Act 1932, § 
112(b). (5), (i), 118(a) (7%, 8), 114(a), 
26 U.S.C.A, Int.Rev.Acts, pages ats 
514, 516, 519; Revenue Act 1934, §§ 
112(b) (5), 113(a) (7, 8), 114(a), 26 
U.S.C.A. Int.Rev.Acts, pages 692, 698, 
701.—Briggs-Darby Const. Co. v. Com- 
Sa of Internal Revenue, 119 F. 


D.C.Mich. If, over a period of years, 
as result of trading and exchanges, 
taxpayer had lost all trace of the 
origin of his stock, profit or loss from 
sale thereof was computable under 
the “first in, first out rule’, but,’ if 
taxpayer could trace the origin, he 
was entitled to designate from which 
group of shares sales were made, 
even if he thus sought to avoid in- 
come taxes.—Hitchcock: vy, U. S., 36 F 
Supp. 507. : 


4 


rdok to avoid’ the wAeee ‘in, teat out 
rule’, in computing taxable income.— 
‘Hiteheock v. U. S., 36 F.Supp. 507. 

The ‘first in, first’ out rule”, in com- 
puting taxable income, is properly ap- 
lied to cases in which there’ have 
een frequent purchases or sales of 
the same stock with additional stock 
dividends, so that all numerical or 
specific or ‘species’ identity of the 
stock has been lost, but regulation 
enunciating the rule was not intended 
to work an injustice to taxpayer nor 
to deny him the right to sell his 
highest ‘priced stock, for income tax 
purposes.—Hitchcock v. U.°S., 36 F. 


Supp. 507. 

The word “block” should be sub- 
stituted for the word “lot” in inter- 
preting internal revenue’ regulation 


providing that, when shares of» stock 
are sold from “lots” purchased at dif- 
ferent dates or at different prices and 
the identity of the lots cannot be de- 
termined, the stock sold shall be 
charged against the earliest purchases 
thereof, in determining taxable in- 
ame cat v. U. S., 36 F.Supp. 
507. 
The necessity for applying the “first 
in, first out rule’ in computing taxa- 
ble income from sale of stock depends, 
not so much on ability to identify 
specific certificates, as it does upon 
the ability to differentiate the cost of 
the “lot” or “block” of stock in each 
division.—Hitchcock v. U. S., 36 F. 
Supp. 

Where government stipulated that 
shares owned by taxpayer on January 
15, 1932, should be definitely identified 
as coming from three acquisitions, and 
agreed to the amount chargeable 
against each lot, and government in- 
ferentially admitted that, when stock 
split up was made in 1926, taxpayer 
could have instructed transfer agent 
to give him certain stock certificates 
for each acquisition and thus kept 
stock separate by certificate number, 
taxpayer in determining income tax, 
had right to avoid the “first in, first 
out rule’, by enumerating by designa- 
tion the stock which he claimed to be 
in each acquisition other than shares 
received by dividends and allocating 
the lower numbered stock certificates 
to first acquisition and ad_ seriatim 
through third acquisition.—Hitchcock 
v. U. S., 36 F.Supp. 507. 

D.C.N.J. “Cost” of state and mu- 
nicipal bonds received by taxpayer in 
exchange for debenture bonds, as basis 
for computing gain or loss for income 
tax purposes, was fair market value of 
the debenture bonds at time of ex- 
change rather than original cost there- 
of as fixed in dollars by stipulation. 
Revenue Act 1928, § 113(a), 26 U.S.C. 
A. Int.Rev.Acts, page 380.—Forstmann 
v. Rogers, 35 F.Supp. 916, reversing 
31 F.Supp. 660. 

D.C.N.Y. Under revenue act provid- 
ing that upon sale or exchange of prop- 
erty the entire amount of gain or loss 
shall be recognized, but providing an 
exception in case of an exchange in re- 
organization, the purposes served by 
the exception are to relieve reorganiza- 
tion from premature taxation and to 
prevent taking of losses by wash sales. 
Revenue Act 1926, §§ 202, 203(a) (b) 
(2), 208(a), 26 U.S.C.A. Int.Rev.Acts, 
pages 147, 148, 157; Revenue Act 1928, 
§§ 101(c), 111(a), 36 U.S.C.A. Int.Rev. 
Acts, pages Heats 376.—Yates v. Mc- 
Gowan, 39 F.Supp. 257. 


Ct.Cl. A transaction whereby new 
corporation was organized to acquire 
and carry on business of other cor- 
porations which transferred all their 
assets to new corporation for cash, 
assumption of liabilities and stock in 
new corporation was a ‘“reorganiza- 
tion” within provisions of the Revenue 
Act of 1928 that no gain or loss shall 
be recognized, in computing income 
tax, if corporation which is a party 
to a reorganization exchanges prop- 
erty in pursuance of plan of reor- 
ganization for stock in another cor- 
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to) 
_ organization, — 
- money or pro 


n hich is a party to the. re- 
‘or for such stock and 
operty. Revenue Act 1928, 
§8 1112(b) (4), (d) (1), 26 U.S.C.A. 
Int.Rev.Acts, pages 377, 37 
al Rubber Afachinery Co.+vsU.38,;, 38 
F.Supp. 260. 

Ct.Cl. Under provision of the Rey- 
enue Act of 1928 that, if immediately 
after transfer of property to corpora- 
tion in connection with reorganiza- 
tion, 80 per cent. control remains in 
the same person, basis for determining 
gain or loss shall be the same as it 
would be in the hands of the trans- 
feror, series of transactions must be 
viewed as a unit and ownership of 80 
per cent. interest compared at the be- 
ginning and end of the consumma- 
tion of the entire plan. Revenue Act 
1928, §§ 1138(a) (7), 26 U.S.C.A. Int. 
Rev. Acts, page 382.—National Rubber 
Machinery Co. v. U. S., 38 F.Supp. 260. 

Under the Devens Act sof 1928; 
stock issued by new corporation for 
property of second corporation par- 
ticipating in reorganization plan 
should be excluded in determining 
whether 80 per cent. control remained 
in the same person, where second cor- 
poration had entered into binding com- 
mitments for sale of such stock, and 
immediately after reorganization ‘stock 
was in fact sold to the public. Rev- 
enue Act 1928, §§ 113(a) (6-8), 114, 26 
U.S.C.A. Int.Rev. Acts, pages 381, 382, 
383.—National Rubber Machinery Co. 
vy. U. S., 38 F.Supp. 260. 

App.D.C. A taxpayer could not avoid 
liability for payment of income taxes 
on income derived from sale of tax- 
payer’s paintings to taxpayer’s agent 
on ground that agent was disqualified 
from selling paintings to himself where 
there was substantial evidence that 
taxpayer negotiated or ratified the sales 
to agent.—Roerich vy, Helvering, 115 F 


App.D.C. Where wife, son and 
daughter in 1932 loaned money to 
husband for investment in business en- 
terprise which husband himself there- 
after operated, and in 1934 they re- 
ceived stock in amounts arbitrarily 
fixed by husband, the wife, son and 
daughter could not avoid payment of 
income tax in connection therewith in 
1934 on theory that stock was merely 
division in a “Joint venture,” that un- 
der Revenue Act provision against rec- 
ognizing gain or loss from exchange by 
owners of property for stock of corpo- 
ration which owners immediately there- 
after control no gain was recognizable 
in 1934, and that no taxable income was 
realized until stock was sold in 1936. 
Revenue Act 1932, § i12(b) (5), 26 U.S. 
C.A. Int.Rev.Acts, page 511; Revenue 
Act 1934, § 112(b) (5), 26° U:S.C.A, 
Int.Rev.Acts, page 692.—Lammerding v. 
Helvering, 121 F.2d 80. 

Mass. The aim of provisions of rev- 
enue acts that certain gains and losses 
resulting from an exchange of stock 
in the reorganization of a corporation 
should not be recognized as a present 
gain or loss is to save taxpayer from 
an immediate recognition of a gain or 
to intermit claim of a loss, in certain 
transactions where gain or loss may 
have accrued in a constitutional sense, 
but where in an economic sense there 
has been a mere change in form of 
ownership. 26 U.S.C.A.Int.Rev.Code, § 
112.—Commissioner of Corporations 
and Taxation v. Tousant, 34 N.H.2d 
500, 309 Mass. 84. 


§ 75 

U.S. The term “sale’ may have 
many meanings depending on context, 
and its meaning in statute allowing de- 
duction of loss from “sale” of capital 
assets only to limited extent in com- 
puting taxable income depends on pur- 
pose with which it is used in the stat- 
ute and the legislative history, which 
history discloses policy of treating cap- 
ital gains and losses on a parity, and 
of including within the capital assets 
provisions losses resulting from forced 
sales of taxpayer’s property as well as 
from voluntary sales. Revenue Act 
1934, §§ 23(e) (2), (j), 117(a, b, da), 26 
U.S.C.A. Int.Rev.Acts, pages 672, 673, 


8.—Nation-— 


707, 708.—Helvering, Vv. iarniiel: 61. Sie 
368, 131. A.L.R. 1481, reversing ge 
Comauonce of Internal Revenue v. a 
Hammel, 108 F.2d 753, certiorari grant- 
ed Helvering vy. Hammel, 60 S.Ct. 1017, jee 
310 U.S. 619, 84 L.Ed. 1398. Tae 

U.S. Where taxpayer, who in 1934 
received, under a contingent remainder, Peay ee 
his share of a testamentary trust in- | 
cluding securities which had been re- ~ se 
ceived by trustee from decedent’s es-  — 
tate and securities which had been eae | 
purchased by trustee, sold securities in 
each group during 1934, proper basis 
for computing gain or loss on sales of et 
securities owned by decedent was their — cia 
value at his death under statute mak- — 
ing fair market value at time of ac- 
quisition of property acquired by be- 
quest, devise, or inheritance the basis 
and Treasury Regulation providing 
that all titles to property so acquired 
relate back to decedent’s death even ~ 
though interest acquired was at date 
of death contingent. Revenue Act 1934, 
§ 113(a) (5), 26 U.S.C.A. Int.Rev.Acts, 
page 697.—Helvering v. Reynolds, 61 — 
S.Ct.. 971, 313 U.S. 428, 85 L.Ed. ast 
134 A.L.R. 1155, reversing Reynolds a 
Commissioner of Internal Revenue, 114 
F.2d 804, certiorari granted Helvering — 
¥ Reynolds, 61 S.Ct. 711, 312 U.S. 6’ anaes 

5 L , 

Where taxpayer, who in 1934 re 
ceived, under a contingent remainde: er, 
his share of a testamentary trust in- 
cluding securities which had been re- 
ceived by trustee from decedent’s es 
tate and securities which had been pur- 
chased by trustee, sold securities in 
each group during 1934, the proper 
basis for computing gain or loss on- 
sales of securities purchased by trus 
tee was the cost to trustee under stat 
ute making fair market value at time 
of acquisition of property acquired | by 
bequest, devise, or inheritance the basis | 
and ‘Treasury Regulation providing 
that all titles to property so acquired 
relate back to decedent’s death even 
though interest acquired was at date mh 
of death contingent. Revenue Act — 
1934, § 113(a) (5), 26 U.S.C.A. Int.Rev. _ 
Acts, page 697 —Helvering vy. Reynolds, — 
61°S.Cty 971, 813) US.) 428%) Shee 
134 A.L-R. 1155, reversing Reyn- 
olds vy. Commissioner of Internal Reve- _ 
nue, 114 F.2d 804, certiorari granted — 
Helvering v. Reynolds, 61). 8. Chneiaas 
312 U.S. 672, 85 L.Wd. —. 

U.S. Where testamentary trustees at es 
termination of trust in 1928 delivered 
to taxpayers as legatees certain secur- aa te 
ities which taxpayers subsequently sold=iky 
in 1934 and 19386, the proper basis 
for computing gain or loss on such | 
sales was the value of the securities — 
at the death of the decedent, even if 
taxpayers had at date of death only 
contingent interests under Florida law. — 
Revenue Acts 1934, 1936, § 113(a) (5), 


26 U.S.C.A. Int.Rev. Acts, pages 697. 
860.—Cary v. Commissioner of Internal 
Revenue, 61 S.Ct. 978, 313 U.S. 441, 


85 L.Ed. —, affirming Cary v. Helver- — 
ing, 116 F.2d 800, certiorari granted 
Cary v. Commissioner of Internal Rev- 
enue, 61 S.Ct. 740, 312 U.S. 675, 85 | 
L.Ed. ——; Flagler v. Commissioner of af 
Internal Revenue, 61 S.Ct. 978, 313 U. 
S. 441, 85 L.Ed. —, affirming Flagler 
Vv. Helvering, 116 F.2d 800, certiorari 
granted Flagler vy. Commissioner of 
Internal Revenue, 61 S.Ct. 740, 312 U. 
S. 675, 85 L.Ed. —— and Flagler’s Hs- 
tate v. Commissioner of Internal Reve- 
ae 6L S.Ct. 740, 812 U.S. 675, 85 
L.Ed. —;3 Matthews v. Commissioner — 
of Internal Revenue, 61 S.Ct. 978, 313 . 
U.S. 441, 85 L.Ed. —, affirming "Mat. My 
thews v. Helvering, 116 F.2d 800, cer- P 
tiorari granted Matthews v. Commis- 
sioner of Internal Revenue, 61 S.Ct. 
740, 312 U.S. 675, 85 L.Bd. —. 
U.S.Ga. Congress by providing that 
for the purposes of the title of the Rey- 
enue Act of 1934 dealing with capital 
gains and losses, amounts received by 
the holder upon retirement of specified 
securities shall be considered as 
amounts received in exchange therefor, 
intended to take out of the bad debt 
provision certain transactions and _ to 
place them in the category of capital 
gains and losses. Revenue Act 1934, § 


§ 15 


; ternal Revenue, 61 S.Ct. 373, affirming 
A 110 F.2d 878, certiorari granted 60 S. 
Ct. 1079, 310 U.S. 620, 84 L.Ed. 1393; 
Helvering v. Thomson, 61 ‘S.Ct. oieh, 
reversing Thomson vy. Commissioner of 
Internal Revenue, 108 F.2d 642, certio- 
rari granted Helvering v, Thomson, 60 
R S.Ct. 1082, 310 U.S. 620, 84 L.Ed. 1393. 
* C.C.A.2. The provision in Revenue 
Act that basis for determining gain or 
loss from shares of stock in hands of 
donee would be same as in hands of 
pet donor refers only to “unadjusted basis” 
, which is but one factor in determining 
the “substituted basis,” which is 
x amount used in determining gain or 
loss from shares of stock for income 
Revenue Act 1934, §§ 
(1) (A), (2), 


j §§ 111(a), 113(a) (2), (b) (1) (A), (2), 
" 6 US.C.A 7 


a rN 
nal Revenue, 120 F.2d 228. 
aoe Where settlor increased corpus of 
trust by donating 30 shares of stock in a 
holding corporation while still retain- 
ing the 70 remaining shares, and sub- 
sequently contributed to the holding 
; corporation the stock of another cor- 
poration which was immediately sold 
at a loss, and thereafter the holding 
- -eorporation was dissolved and its as- 
sets distributed to settlor, the settlor in 
determining gain on liquidation of 
olding corporation for income tax pur- 
poses was not entitled to take the cost 
of the stock contributed to the paid-up 
: surplus of the trust in determining 
his “substituted basis” for those shares 
under Revenue Act 1934, § 113(a) (2), 
providing that the basis for determin- 
ing gain on property acquired by gift 
. shall be the same as it would be in the 
hands of the donor. Revenue Act 1934, 
§ 111(a), 113(a) (2), (b) (1) (A), (2), 
and § 115(c), 26 U.S.C.A. Int. Rev.Code, 
bee 88 di 1 (a), 113(a).(2),, (b). (1) (A), (2), 

mand 26 U.S.CiA. Int.Rev.Acts, page 703 

—Forrestal vy. Commissioner of Internal 

Revenue, 120 F.2d, 223. 
 6.C.A.3. Any dealing by taxpayer 
with stock acquired by means of a non 
bona fide sale resulting in profits to 
taxpayer was taxable whatever title he 
may have had to stock involved. 26 
U.S.C.A. Int.Rev.Code § 118(a).—Du 
Pont v. Commissioner of Internal Reve- 
nue, 118 F.2d 544. 

C.C.A.4. Where foreign personal 
holding company’s business was man- 
aged from the New York office of its 
owner who agreed to sell certain shares 
owned by company, but both stock 
certificates and purchase money were 
sent from New York to Montreal for 
transfer, what was done in Canada was 
not a part of the sale itself but merely 

a detail of .a transaction already com- 
pleted, and hence sale of stock took 
place in New York, and company was 

properly charged with profit from such 
sale—Ardbern Co. v. Commissioner of 
nt Internal Revenue, 120 F.2d 424. 
: C.C.A.8. The’ amount paid by tax- 

_-_— ~payer in the acquisition of property is 

usually regarded as the ‘‘cost” of such 

ay property for purpose of computing in- 

R come derived from sale of the property, 
a but the amount paid is not conclusive 

as to the actual cost within the mean- 
ing of the Internal Revenue Act. Reve- 
mue Act 1934, § 113(a), 26 U.S.C.A. 

; Int.Rey.Acts, page 696.—Majestic Se- 
curities Corporation vy. Commissioner 
of Internal Revenue, 120 F.2d 12. 


€.0.A.8. In determining proper cost 

basis, in computing income derived 

from sale of securities, question of tax- 

‘9 payer’s purpose in paying for securities 

p an amount equivalent to the original 
} cost of the securities to the selling bank 
oy < instead of buying them on the open 
d market at the prevailing price for a 
me less amount, was a question of intent. 

‘ Revenue Act 1934, § 113(a), 26 U.S.C.A. 

Int.Rey.Acts, page 696.—Majestic Se- 

eurities Corporation v. Commissioner of 

Internal Revenue, 120 F.2d 12. 

M On issue Of proper cost basis in com- 
puting income derived from taxpayer’s 
sale, the taxpayer had burden of prov- 

A ing that amount paid to bank for the 
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117(f), 26 U.S.C.A. Int.Rev.Acts, page 
708.—McClain vy. Commissioner of In-— 


securities in excess of market price 0 
the securities was not for a purpose 
other than the acquisition of the se- 
curities. Revenue Act 1934, § 113(a), 
26 U.S.C.A. Int.Rey.Acts, page 696.— 
Majestic Securities Corporation v. Com- 
mesionen of Internal Revenue, 120 F. 
2a 12 


©.C.A.8. Where agent of pooling 
first mortgage noteholders purchased 
assets of mortgagor corporation at 
foreclosure sale for the noteholders and 
then conveyed all of property to new 
corporation which transferred all of 
its stock to noteholders in accordance 
with prearranged plan, the purchase at 
foreclosure sale was a purchase by 
pooling noteholders who were creditors 
of the old corporation, on issue wheth- 
er market value of property purchased, 
in determining depreciation and prof- 
it, was to be fixed at actual market 
value at date of foreclosure and not by 
the amount of bid, since it was imma- 
terial that agent was the conduit of 
the title. Revenue Act 1932, § 112(a), 
(b) (8) (4) (5), (i)_(1), and § 113(a) 
(7) (8), 26 U.S.C.A. Int.Rev.Acts, pages 
511, 513, 514, 516.—Helvering v. New 
President Corporation, 122 F.2d 92. 

Where corporation’s pooling first 
mortgage noteholders through an agent 
purchased assets of corporation and 
then conveyed all of such assets to a 
new corporation which transferred all 
of its stock to pooling noteholders in 
accordance with prearranged plan, 
pooling noteholders by bidding at fore- 
closure sale a certain amount and set- 
tling with nonpooling noteholders upon 
that basis were not precluded, for pur- 
pose of determining depreciation and 
profit, from asserting a _ different 
amount as the market value of assets 
which new corporation subsequently 
sold, since the sale price of property 
at a foreclosure sale is no eriterion of 
“market value.’’ Revenue Act 1932, § 
112(a), (b) (8) (4) (5), (i) (1), and § 
113(a) (7) (8), 26 U.S.C.A. Int.Rev. 
Acts, pages 511, 513, 514; 516.—Helver- 
Le gl! President Corporation, 122 


In absence of Treasury Regulation, 
the bid price at foreclosure sale would 
be entitled to slight consideration in 
determination of fair market value of 
property purchased at such foreclosure 
sale for purpose of computing income 
derived from sale of such property at 
subsequent date. Revenue Act 1932. ; 
112(a), (b) (3) (4) (5), (i) (1), and 
PES CDP NG) (8) cor ss. Clo. mn bkeeye 
Acts, pages 511, 513, 514, 516—Hel- 
vering v. New President Corporation, 
122 F.2d 92: 


Where transaction whereby corpora- 
tion’s pooling first mortgage notehold- 
ers through an agent purchased assets 
of corporation at foreclosure sale and 
conveyed assets to new corporation 
which transferred all of its stock to 
pooling noteholders in accordance with 
prearranged plan did not amount to a 
tax-free ‘‘reorganization,” and _ there- 
after new corporation sold assets at a 
price higher than that for which they 
were purchased at foreclosure sale, the 
market value of assets sold for purpose 
of determining depreciation and profit 
was fixed at the actual market value on 
date of foreclosure and not by figure at 
which it was purchased at the foreclo- 
sure sale. Revenue Act 1932, § 112 (a), 
(b) (3) (4) (5), (i)_ (1), amd § 113(a) 
(7) (8), 26 U.S.C.A. Int.Rev.Acts, pages 
511, 513, 514, 516.—Helvering v. New 
President Corporation, 122 F.2d 92. 


©.C.A.9, Where taxpayer owned all 
stock of two companies and sold stock 
of first company with understanding 
that such company was released from 
all indebtedness owing to the taxpayer, 
the basis for determining taxpayer’s 
net nin from the sale of such stock 
could not include loans made by tax- 
payer to the other company either di- 
rectly or through the first company 
nor amount paid to an individual who 
had no interest in the stock sold. Rey- 
enue Act 1934, § 113, 26 U.S.C.A. Int. 
Rev.Code, § 113.—Theatre Inv. Co. v. 
Commissioner of Internal Revenue, 119 
F.2d 477. 


C.C.A.9. Where dividend was payable 


pre 
f in pr st 
gave notice of 


2 eo 

eferred s 
stockholder’s option to 
dividend a “cash di 
than a “stock dividend,’ ‘ 
Revenue Act, and stock received by 
stockholder on failure to file notice of 
election to take cash was in fact pur- 
chased by stockholder, so that, in com- 
puting taxable income from redemp- 
tion of such stock, stockholder was en- 
titled to deduction of purchase price of 
stock from amount received on redemp- 
tion. Revenue Act 1932, §§ 101, 111, 
113, 115(g), 26 U.S.C.A. Int.Rey.Acts, 
pages 504, 510, 514, 521; Revenue Act 
1939, § 214, 26 U.S.C.A. Int.Rev.Acts, 
page 1179.—Lamberth v. Commissioner 
of Internal Revenue, 120 F.2d 101. 

C.C.A.Cal. Where taxpayers sold 
property in 1930 for $150,000 without 
having rebuilt a house which they had 
razed several years after having made 
alterations to and installing improve- : 
ments in house, the commissioner in 5 
computing the amount to be subtracted 
from the sale price for purpose of de- 
termining taxable gain properly de- 
ducted from total cost of property 
cost of house and improvements on 
theory that because house was not sold } 
it could not be used to increase cost of 
property. Revenue Act 1928, §§ 22(a), 
(e), 111(a),, (d), 112(a), 113 (a), 26; Us: 
S.C.A. Int.Rev.Acts, pages 354, 356, 376, 
377, 380.—U. S. v. Rogers, 120 F.2d 244. 
Reversed 122 F.2d 485. 

C.C.A.Okl. Where, by supplemental 
agreement of 1918, trustee obtained in- 
ereased interest in trust estate in 
claimed settlement of undistributed 
profits which belonged to the trustee 
as compensation for services rendered, 
but trustee did not return any amount 
as such income in any year, and lim- 
itation had run against correction 
of taxes arising out of the omission, 
an increase in cost basis could not 
be asserted by reason of the acquisi- 
tion of the additional interest in the 
trust in 1918, in fixing basis for de- 
termining gain or loss upon _ trustee’s 
sale in 1930 of a portion of his bene- 
ficial interest in the trust. Revenue 
Act 1918), § 213, 740° Stat. (11065. 
Doneghy y. Alexander, 118 F.2d 521. 

D.C.Cal. Where land was sold for 
more than $700,000 in 1928 and repos- 
session took place in 1932 when prop- 
erty was not worth more than $400,- 
000 notwithstanding purchaser had 
paid off a bond issue of $167,000 and 
made improvements approximating 
$150,000 and property was sold in 
1936 for $308,906.83, the market value 
of the property at the time of repos- 
Session was the true test for measuring - 
gain or loss in determining income 
taxes. Revenue Act 1932, § 44(d), 26 
eee aE Arp bape ta 497.—Ed- 
y arron Estate Co. v. U. S. 8 
F.Supp. 1016. ie 

D.C.Mass. A security may be so 
seasoned and have had such industrial 
price history that it has market value 
within Internal Revenue Act, though 
holder received it under agreement for- 
bidding its sale for appreciable period 
of time, such as even a year, but a 
security may be so speculative as to 
have no such fair market value if its 
sale is thus restricted. Revenue Act 


1928, § 111(¢), 26 U.S.C\A,” Int. Rev. 
Acts, page 376.—State Street Trust Co. 
Vi (U.'S3,, sou, He Sip Denic4oy 


As respects whether shares received 
subject to agreement not to sell them 
for a year in exchange of stock had 
“fair market value’ within Internal 
Revenue Act, fact that restrictions on 
sale of shares were not apparent on 
face of certificate was immaterial, since 
taxpayer was bound by agreement and 
was under no duty to conceal truth 
from prospective purchaser and sale 
would have subjected her to action for 
breach of contract. Revenue Act 1928, 
3 111(c), 26 U.S.C.A. Int. Rev.Acts, page 

76.—State Street Trust Co. v. U. S., 
37 F.Supp. 846. 

_D.C.Pa. Where mother’s will pro- 
vided that in event of daughter’s death, 
corpus of trust created for daughter 
should be paid to daughter’s executors 
to be distributed in accordance with 
daughter’s will, and mother died in 


i 


» Who s them, value of securi- 
ties in 1933 rather than in 1930 should 
be used in caleulating gain or loss 
from the sale in computing income tax 
for daughter’s estate, since “passing”’ 
of title and “acquisition” by bequest 
oecurred as of date of daughter’s death 
for benefit of appointees of the testa- 
mentary power and did not have to 
await distribution by daughter’s execu- 
tors. Revenue Act 1934, § 113(a) (5), 
26 U.S.C.A. Int.Rev.Code, § 113(a) (5). 
—Cooke v. U. S., 40 F.Supp. 22. 
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C.C.A.1. Withdrawals of corporate 
funds by stockholders giving rise to 
debts, which are subsequently cancelled 
when corporation has a large surplus 
available for distribution of dividends, 
are taxable to the stockholders as divi- 
dends in the year in which indebted- 
ness is cancelled.—Allen v. Commission- 
er of Internal Revenue, 117 F.2d 364. 
__©.C.A,3. The declaration of cash div- 
idend by board of directors voting to 
liquidate company, and board’s ap- 
proval later the same day of proposed 
agreement by which company and two 
subsidiaries were to transfer all their 
assets except cash to newly-formed 
corporation in return for corporation’s 
stock was a “reorganization,’ and 
stockholders of company were subject 
to tax on gain realized from exchange 
of stock to full extent of cash received 
by them, where amount of gain was in 
excess of cash received, and that por- 
tion of cash distributed to stockholders 
representing undistributed earnings 
and profits of company from February 
28, 1913, was taxable as an “ordinary 
dividend,” even though distribution 
was made direct to stockholders of 
company rather than by way of dis- 
tribution from corporation, and the bal- 
ance of the distribution was taxable 
as “capital gain.” Revenue Act 1926, 
S3°203(d) (1e"2); 208, °26° U.S.ClAL Int. 
Rev.Acts, pages 150, 157.—Love_ v. 
Commissioner of Internal Revenue, 113 
F.2d 236. 

A distribution made pursuant to plan 
of corporate reorganization is treated 
for income tax purposes as “ordinary 
dividend” instead of as “profit from a 
sale,” if such distribution has the ef- 
fect of an ordinary dividend. Revenue 
Act 1926, § 203(d) (2), 26 U.S.C.A. Int. 
Rey.Acts, page 150.—Love v. Commis- 
sioner of Internal Revenue, 113 F.2d 
236. 

Where corporation transferring its 
assets to another corporation pursuant 
to plan of reorganization has_ profits 
accumulated since February 28, 1913, 
which are distributed to stockholders, 
such distribution is treated for income 
tax purposes as distribution of “ordi- 
mary dividend.” Revenue Act 1926, § 
203(d) (2), 26 U.S.C.A. Int.Rev.Acts, 
page 150.—Love v: Commissioner of In- 
ternal Revenue, 113 F.2d 236. 


C.C.A.3. An agreement whereby cor- 
poration named as beneficiary in unma- 
tured policies on life of corporation’s 
president delivered policies and made 
them payable to trust company which 
engaged to collect proceeds when occa- 
sion arose and distribute them to hold- 
ers of stock in corporation at that time 
set up a valid unfunded ‘insurance 
trust,’? and where formal transfer of 
money from insurer to stockholders via 
trust company occurred in manner con- 
templated by exemption regulations, 
but at time of distribution by trust 
company corporation had in its treas- 
ury amount of undistributed earnings 
and profits accumulated from February 
28, 1913, exceeding amount of distribu- 
tions, stockholders’ receipts were ‘“‘divi- 
dends” taxable to them under statute. 
Revenue Act 1934, §§ 22(b) (1), 115(a, 
b), 26 U.S.C.A. Int.Rev.Acts, pages 670, 
703.—Golden v. Commissioner of Inter- 
nal Revenue, 113 F.2d 590. . 

Where corporation named as_benefi- 
ciary in unmatured policies on the life 
of its president delivered policies and 
made them payable to a trust com- 
paay which engaged to collect proceeds 
when occasion arose and _ distribute 
them to holders of stock in corporation 


ughter’s execu- 


& ; ease ea 
time, and corporation reserved 


‘among other rights the right to hy- 


pothecate policies to the extent of sell- 
ing them, dividend transfer to stock- 
holders occurred at time of distribu- 
tion after president’s death and not im- 
mediately upon execution of distribu- 
tion agreement, and distributions were 
taxable to stockholders as “dividends” 
measured by amount of pEoceeds of 
policies. Revenue Act 1934, §§ 22(b) 
(1), 115(a, b), U.S.C.A.  Int.Rev. 
Acts, pages 670, 703.—Golden v. Com- 
CE dias of Internal Revenue, 113 F.2d 


Policies on life of corporation’s presi- 
dent naming corporation as beneficiary 
indemnified corporation against loss oc- 
casioned by cessation of president’s 
services, and that loss was essentially 
one of future earnings and profits 
which could be transferred to stock- 
holders only as taxable dividends. Rev- 
enue Act 1934, §§ 22(b) (1), 115(a, b), 
26 U.S.C.A. Int.Rev.Acts, pages 670, 
703.—Golden v. Commissioner of Inter- 
nal Revenue, 113 F.2d 590. 

C.C.A.7.. Where it appeared that cor- 
poration had but three stockholders, 
that in September, 1932, stockholders 
surrendered common stock and received 
preferred stock, that shortly thereafter 
each purchased same number of shares 
of common stock for $1 per share, that 
in 1933 the company redeemed all out- 
standing preferred stock, that there 
was on hand undistributed surplus five 
times as large as par value of stock, 
and that earnings for 1933 were more 
than three times the amount distributed 
through the retirement of preferred 
stock, evidence justified determination 
that money realized from retirement of 
preferred stock was a “dividend” sub- 
ject to income taxes and was not re- 
turn of “capital investment’. Revenue 
Act 1932, § 115(g), 26 U.S.C.A, Int.Rey. 
Code § 115(g).—Goldstein v. Commis- 
Souee of Internal Revenue, 113 F.2d 


C.C.A.9. Where dividend was paya- 
ble in preferred stock unless stock- 
holders gave notice of election to re- 
ceive cash, stockholder’s option to take 
eash made dividend a “cash dividend”, 
rather than a “stock dividend’, with- 
in the Revenue Act, and stock received 
by stockholder on failure to file notice 
of election to take cash was in fact 
purchased by stockholder, so that, in 
computing taxable income from. re- 
demption of such _ stock, stockholder 
was entitled to deduction of purchase 
price of stock from amount received on 
redemption. Revenue Act 1932, §§ 101, 
111, 113, 115(g), 26 U.S.C.A.Int.Rev. 
Acts, pages 504, 510, 514, 521; Reve- 
nue Act 1939, § 214, 26 U.S.C.A., Int. 
Rey.Acts, page 1179.—Lamberth v. Com- 
missioner of Internal Revenue, 120 F. 
2d 101. 

C.C.A.9. For income tax purposes, 
owner of stock at date of declaration 
of dividend secures ‘vested property 
right”, and provision for payment to 
stockholders of record of a certain 
future date is for mere convenience and 
for sole benefit of corporation.—Lam- 
berth y. Commissioner of Internal Rev- 
enue, 120 F.2d 101. 


C.C.A.Del. The bona fides in a cor- 
oration’s capitalization of its earnings 
is immaterial to applicability of sec- 
tion 115(g) of Revenue Act of 1934, 
and if stock is canceled or redeemed 
at such time and in such manner as to 
make cancellation or redemption essen- 
tially equivalent to a distribution of 
earnings or profits accumulated after 
February 28, 1913, the distribution 
is taxable as a ‘dividend’. Revenue 
Act 1934, § 115(g), 26 U.S.C.A. Int. 
Rey.Acts, page .704.—Smith v. U. S.,, 
121 F.2d 692, affirming 34 F.Supp. 947. 
The basie criterion for application of 
statute providing that, if a corpora- 
tion cancels or redeems its stock at 
such time and in such manner as to 
make distribution and cancellation or 
redemption in whole or in part essen- 
tially equivalent to distribution of a 
taxable dividend, the amount so dis- 
tributed in redemption or cancellation 
of stock, to extent that it represents 
a distribution of earnings or profits ac- 
cumulated after February 28, 1913, 


C.C.A.Del. The answer to whethe 
transaction whereby a personal hold- 
ing corporation, all of the stock of 
which was owned by, taxpayer, pur- — 
ported to purchase stock from taxpay 
er in return for property and ecash of! 
corporation was a distribution of “ta: 
able dividends” for income tax pl 
poses within intendment of statute, : 
pended not so much upon question of 
whether there was liquidation as upon 
result of transaction, since the statute 
is aimed at result 
Revenue Act 1934, § be 
Int.Rev.Acts, page 704.—Smi ‘ 
121 F.2d 692, affirming 34 F.Supp. 

Section 115(g) of the Revenue Act of 
1934 was not inapplicable to transa 
tions whereby a personal holding co 
poration after issuing stock dividen 
to taxpayer, who owned all stock 


C.C.A.N.C. Where New Jersey cor- — 
poration in 1929 sold stock to director © 
under a stock allotment plan h 
provided for application of divide 
from the stock and credits from 
employees’ stock benefit fund to p 
ment of purchase price, whether the 
amount so applied constituted construc- 
tively received income for tax purposes 
was to be determined under all 
circumstances, of which invalidity 


firming 29 F.Supp. 386. : 

Where New Jersey corporation in 
1929 sold stock to director unde y 
stock allotment plan which provide 
for application of dividends from the 
stock and credits from an employee 
stock benefit fund to payment of pul 
ehase price, but plan was rescinded in 
1931 after director’s death, amount so 
applied in that year could not be tax 
as income of director on theory th 
portion of year remaining after di 
tor’s death constituted a separate t 
ing period, and that income chargeab 
to director could not be affected b 
the rescission in such subsequent tax- 
ing period.__Penn y. Robertson, 115 F 
2d 167, affirmiag 29 F.Supp. 386. 8 

Where New Jersey corporation in © 
1929 sold stock to director under a ~ 
stock allotment plan which provided’ — 
for application of dividends from the 
stock and credits from an employees’ — 


in 


withstanding that director died prior — 
to rescission. N.J.S.A. 14:9-1 et seq.— 
Penn v. Robertson, 115 F.2d 167, af- 
firming 29 F.Supp. 386. an 
C.C.A.Tex. For purposes of income — 
taxation, a ‘‘dividend” ordinarily naeans - 
any distribution made by a corpora- 
tion to its stockholders out of its earn- 
ings or profits accumulated after Feb- 
ruary 28, 1913, and it is presumed to 
have been earned when it was declared. 
—Commissioner of Internal Revenue vy. _ 
Cohen, 121 F.2d 348. oe 
D.C.Del. Where corporation, all of 4 
whose stock was owned by one person, 
had accumulated earnings and declared > 
stock dividends, the distribution of cash 
and property by corporation in return 
for surrender for cancellation of stock 
in an amount less than that issued as” 
dividends constituted a distribution of 
taxable “dividends” for income tax pur- 
poses. Revenue Act 1934, §. 115(a, b, 


rs 
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-g), 26 U.S.C.A. Int.Rev.Acts, page 703. 
—Smith v. U. S., 34 F.Supp. 947. 
App.D.C. The net effect of distribu- 
tion rather than motives and plans of 
taxpayer or corporation is fundamental 
question in administering provision in 
Internal Revenue Act providing for 
taxation of stock redemption payment 
as a dividend. Revenue Act 1932, 
-:115(g), 26 U.S.C.A. Int.Rev.Code, § 11 
zn a as y. Helvering, 116 F.2d 
BYE 


A stock redemption payment was tax- 
able as a “dividend” and not as a “‘par- 
tial liquidation’, where proportional 
ownership of corporation was not al- 
- tered, the major part of capitalization 
represented former earnings, only two 
relatively small cash dividends had 
been paid, corporation did not manifest 
‘any policy of contraction, initiative for 
orporate distribution came from stock- 
holder who needed cash, and corpora- 
tion continued to operate at a_profit. 
Revenue Act 1932, § 115(c, g), 26 U.S. 
.A, Int.Rev.Code, § 115(c, g).—Flana- 
‘an y. Helvering, 116 F.2d 937. E 
The payment of stock redemption 
moneys to an estate did not prohibit 
the taxation of the payment as a divi- 
dend. Revenue Act 1932, § 115(b), 26 
U.S.C.A. Int.Rev.Code, § 115 (b).—Flan- 
agan v. Helvering, 116 F.2d 937. 
9 


g 7 
‘D.C.Del. Where shares of stock is- 
d as stock dividends are redeemed 
t such a time and in such a manner 
to be essentially equivalent to the 
istribution of dividends, the amounts 
eceived by stockholder are properly 
_ included in his gross income for income 
tax purposes, irrespective of motive in- 
cing corporation to issue stock divi- 
Revenue Act 1934, § 115(a, b, 
. Int.Rev.Acts, page 703. 
. U. S., 34 F.Supp. 947. 
80. 


.C.A.2. Where cash received by tax- 
payer for surrender of preferred stock, 
plus market value of common stock 
received pursuant to such surrender, 


ae 


aL SS 


that 100 per cent. of gain from distri- 
butions in liquidation shall be taken 
nto account in computing net income 
Ss not limited to preventing use of dis- 
butions in partial liquidation to 
avoid taxes upon full amount of gains 
aid from earnings, but the statute 
Iso contemplates payment from cap- 
tal. Revenue Act 1936, § 115(c), 26 
S8.C.A. Int.Rev.Acts, page 868.—Ham- 
mans vy. Commissioner of Internal Rev- 
enue, 121 F.2d 4. 
_ The statute providing that 100 per 
cent. of gain recognized in distribution 
-and liquidation shall be taken into ac- 
count in computing net income is ap- 
plicable in same manner where redemp- 
tion is entirely for cash and where re- 
- demption is for cash and common stock, 
‘Revenue Act 1936, § 115(c), 26 US. 
C.A. Int.Rev.Acts, page 868.—Hammans 
vy. Commissioner of Internal Revenue, 
Td Wad *4) 


C.C.A.2. In computing income tax of 
stockholder who surrendered preferred 
stock for retirement in exchange for 
e@ash and common stock during the 
taxable year, it was unimportant that 
corporation did not execute certificate 
of reclassification of shares until the 
next year, where, under the retirement 
plan, the surrendered stock was not 
available for resale and in equity the 
cancellation was complete. Revenue 
‘ Act. 1936, §§ 115(c, i), 117(a), 26 U.S. 
C.A. Int.Rev.Acts, pages 868, 871, 873. 
—Hammans v. Commissioner of In- 
ternal Revenue, 121 F.2d 4. 

C.C.A.2. Where stockholder surrend- 
a3 ered preferred shares for retirement 
ay ‘and received cash and common gtock 
th in exchange, the distribution was “com- 
e 
i 


plete cancellation of part of its stock’ 

; within terms of statutory definition of 
“amounts distributed in partial liqui- 

F dation”, and hence 100 per cent. of 
5 the gain should be taken into account 
in computing stockholder’s net income, 
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Revenue Act 1936, §§ 115(¢, i), 117(a), 


26 U.S.C.A. Int.Rev.Acts, pages 868, 
871, 873—Hammans vy. Commissioner 
of Internal Revenue, 121 F.2d 4. | 
The words “amounts distributed in 


partial liquidation”, as defined by stat-- 


ute providing that 100 per cent. of 
gain therefrom shall be taken into 
account in computing net income, in- 
clude any case where there is a com- 
plete cancellation of outstanding stock 
and cash is distributed in connection 
with that liquidation, without exclud- 
ing any distribution where exchange of 
stock is part thereof. Revenue Act 
1936, §§ 115(e, i), 117(a), 26 U.S.C.A. 
Int.Rev.Acts, pages 868, 871, 873.— 
Hammans v. Commissioner of Internal 
Revenue, 121 F.2d 4. 

C.C.A.3. Determination of whether 
“istribution by corporation was in 
complete cancellation or redemption of 
part of its stock, as affecting per- 
centage of gain to be recognized in 
computing income tax, is wholly un- 
affected by whether the_ transaction 
could be deemed a sale. Revenue Act 
1936, §§ 115(c), 117(a), 26. U.S.C.A. 
Int.Rev.Acts, pages 868, 873, 874.— 
Amelia H. Cohen Trust vy. Commission- 
er of Internal Revenue, 121 F.2d 689. 

Where Delaware corporation, as au- 
thorized by by-law, bought preferred 
stock from taxpayer ‘for retirement” 
and actually retired the stock, it could 
not reissue such stock, notwithstand- 
ing its authority to issue new first pre- 
ferred shares within authorized limit, 
and hence cancellation or redemption 
of the old shares was complete and 
distribution by the corporation in ac- 
quiring them was made in “partial liq- 
uidation” within terms of the Revenue 
Act section authorizing 100 per cent. 
of the gain realized by taxpayer to be 
taken into account in computing net 
income, and not merely 30 per cent. 
as in case of ordinary sale of assets 


held more than 10 years. Rev.Code 
Del.1935, § 2059; Revenue Act 1936, §§ 
115(c), 117(a), 26 U.S.C.A. Int. Rev. 


Acts, pages 868, 873, 874.—Amelia H. 
Cohen Trust v. Commissioner of In- 
ternal Revenue, 121 F.2d 689. 
C.C.A.9. Claim against taxpayer for 
future non-interest bearing debt was 
“property,’? not “money’’ in hands of 
ereditor corporation, and cancellation 
of such chose in action was in effect 
distribution to taxpayer of “property” 
in hands of corporation and not liq- 


uidating dividend of ‘‘money,” as re- 
spects amount of taxable gain. Rev- 
enue Act 1934, §§ 111(b), 115(c), 26 


U.S.C.A. Int.Rev.Acts, pages 692, 703. 
—Commissioner of Internal Revenue y. 
Kellogg, 119 F.2d 115. 

C.C.A.Tex. Provision of Revenue Act 
defining a distribution in ‘partial liq- 
uidation” contemplates the liquidation 
of a corporation in an orderly manner 
by disposing of part of its assets and 
distributing the proceeds at the time 
and liquidating other assets at a later 
date. Revenue Act 1934, § 115(i), 26 U. 
S.C.A. Int.Rev.Code, § 115(i).—Bynum 
v. Commissioner of Internal Revenue, 
1138 F.2d 1 

Where corporation sold portion of its 
assets and pursuant to resolution to 
liquidate paid two dividends which 
were indorsed as liquidating dividends 
on stock certificates, which had a nom- 
inal par value of one dollar, there was 
a good faith “partial liquidation” and 
the dividends were “liquidating divi- 
dends” from which cost of stock could 
be deducted in computing stockholders’ 
net income, notwithstanding corpora- 
tion retained assets in excess of the 
nominal par value of the shares of 
stock and, in proper exercise of di- 
rectors’ discretion, refused offers to 
purchase such retained assets at a 
price lower than directors sought. 
Revenue Act of 1934, § 115(i), 26 U.S. 
C.A. Int.Rey.Code, § 115(i).—Bynum vy. 
Copa ecaes of Internal Revenue, 113 
q . 

D.C.Ohio. The reduction of capital 
stock in 1914 by cancellation of com- 
mon stock and transfer of par value to 
surplus was a mere re-adjustment of 
corporate accounts resulting in no 
change in proportionate interest of 
stockholders, and distribution of the 


f th i 
which year earnings were i 
cover such distribution and additional 
dividend paid would be presumed to 
have been made from such earnings, 
and hence distribution was a taxable 
“dividend,” as against contention that 
the stock redemption was non-taxable 
because it was a “partial liquidation”. 
Revenue Act 1934, § 115(a, b, ¢, i), 26 
U.S.C.A. Int.Rev.Acts, pages 703, 704.— 
Rheinstrom vy. Conner, 33 F.Supp. 917.- 

D.C.Ohio. Whether a redemption of 
its stock by a corporation is equivalent 
to the distribution of a taxable divi- 
dend for income tax purposes depends 
upon the circumstances, and considera- 
tion must be given to the time at which 
and the manner in which the redemp- 
tion is made. Revenue Act 1934,'§ 115. 
(b, ¢, i), 26 U.S.C.A. Int.Rey.Acts, pages 
703, 704.—Rheinstrom v. Conner, 33 F. 
Supp.) 917... ; 

In its generally accepted meaning a 
“dividend in liquidation” which is not 
a taxable distribution of earnings or 
profit in so far as it is.properly charge- 
able to capital account means an act or 
operation in winding up the affairs of 
a firm or corporation, a settling with its 
debtors and creditors and an appropria- 
tion and distribution to its stockhold- 
ers ratably of the amount of profit and 
loss. Revenue Act 1934, § 115(b, ¢, i), 
26 U.S.C.A. Int.Rev.Acts, pages 703, 
GUE rir aetna vy. Conner, 33 F.Supp. 

Ct.Cl. Where liquidating dividend 
distributed to stockholder in 1929 was 
received by him without restriction on 
its disposition and was acquired under 
a claim of right and without knowledge 
of any infirmity of title, and that situ- 
ation existed at close of 1929, amount 
of profit in dividend constituted taxa- 
ble ‘income’ for that year, and fact 
that stockholder during 1931 was 
obliged to restore to corporation por- 
tion of amount received by him in 1929 
to satisfy in part an additional assess- 
ment by the Commissioner for 1928 
did not alter amount of stockholder’s 
gross income for 1929 but might af- 
ford a basis for deduction from gross 
income in 1931.—Schramm y. U. S., 36 
F.Supp. 1021. 

App.D.C. A stock redemption pay- 
ment was taxable as a ‘‘dividend”’ and 
not aS a “partial liquidation”, where 
proportional ownership of corporation 
was not altered, the major part of cap- 
italization represented former earnings, 
only two relatively small cash dividends 
had been paid, corporation did not 
manifest any policy of contraction, ini- 
tiative for corporate distribution came 
from stockholder who needed cash, and 
corporation continued to operate at a 
profit. Revenue Act 1932, § 115(¢, g); 
26 U.S.C.A. Int.Rev.Code, § 115(c, g).— 
Flanagan y. Helvering, 116 F.2d 937. 

§ 32 

Va. Once alimony has passed into 
wite’s hands, her creditors may not 
reach it for payment of any debts in- 
curred prior to the divorce, and ali- 
mony is not considered “income” with- 
in purview of the income tax laws.— 
Haton v. Davis, 10 S.E.2d 893. 


§ 84 

C.C.A.1 A gift 10 a charitable agency, 
otherwise deductible in determining in- 
come tax, does not lose its deductibility 
merely because that agency may have 
been established or controlled by a 
nonexempt organization. Revenue Act 
1934, § 23(0) (2), and § 101 (6), 26 
U.S.C.A, Int.Rev.Acts, page 674 and 26 
U.S.C.A, Int.Rey.Code, § 101(6).—Kaulk- 
ner vy Commissioner of Internal Rey- 
enue, 112 F.2d 987. 

A contribution to Birth Control 
League of Massachusetts with under- 
standing that contribution was to be 
used exclusively for League sponsored 
Mothers’ Health Offices in which phy- 
sicians gave contraceptive advice to 
sick married women unable to afford 
the fee of a private physician was de- 
ductible from the contributor’s gross 
income, in determining income tax un- 
der statute permitting deduction of 
gifts to organizations ‘organized and } 
operated exclusively for charitable, sci- 
entific and educational purposes’ in 
view of fact that League had decided to 


though formal amendment of Leagu 
constitution in accordance with the de- 
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contribution had been received. 
enue Act 1934, § 23(0) (2), 26 U.S.C.A. 
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cision was not made until after the 
Rev- 


Int.Rey.Acts, page 674.—Faulkner v. 
Commissioner of Internal Revenue, 112 
F.2d 987. 

The statutory exemption of income 
devoted to charity was a liberalization 
of the income tax law in favor of tax- 
payer begotten from motives of public 
policy and is not to be narrowly con- 
strued. Revenue Act 1934, § 23(0) (2), 
26 U.S.C.A. Int.Rev.Acts, page 674.— 
Faulkner v. Commissioner of. Internal 
Revenue, 112 F.2d 987. 

Where Birth Control League of Mas- 
sachusetts in 1935 was organized and 
operated exclusively for charitable, sci- 
entific and educational purposes, gift 
to the League in that year was not 
rendered nondeductible even if some 
feature of the League’s activities, un- 
dertaken in good faith on advice of 
counsel, later turned out to have been 
in violation of local penal law. G.L. 
Mass. c. 272, § 21; Revenue Act 1934, 
§ 23(0) (2), 26 U.S.C.A. Int.Rev.Acts. 
page 674.—Faulkner v. Commissioner of 
Internal Revenue, 112 F.2d 987. 

C.C.A.1. Discount paid by life in- 
surance company on premiums paid 
in advance was not “interest’’ which 
was deductible from gross income in 
determining income taxes, since money 
paid in advance by insured to company 
was not borrowed money, and no in- 
debtedness arose on part of company 
on receipt of money, and discount was 
not allowed as’ payment for use of 
borrowed money, but instead discounted 
sum received was present value of 
future amount due, and amount of dis- 
count was amount company expected 
to earn by the use of the money before 
the regular due date of the premium. 
Revenue Acts 1932, 1934, § 2038(a) (8), 
26 U.S.C.A. Int.Rev.Acts, pages 548, 
732.—Commissioner of Internal Reve- 
aCe Monarch Life Ins. Co., 114 F. 


C.C.A.1. Reserves must pertain to 
insurance, in contradistinction to ‘“‘sol- 
vency” or ordinary ‘business reserves’’, 
in order to come within meaning of 
words “reserve funds required by law’’ 
in statute providing that life insurance 
company’s reserve funds required by 
law are deductible from gross income 
for income tax purposes. Revenue 
Acts 1932, 1934, § 203(a) (2), 26 US. 
C.A.Int.Reyv.Acts, pages 547, 730.—Com- 
missioner of Internal Revenue v. Mon- 
arch Life Ins. Co., 114 F.2d 314. 

A “reserve for incurred disability 
benefits’, representing fund maintained 
to supply, during continuance of dis- 
ability, life policy premiums waived on 
proof of insured’s total disability, was 
held by insurance company against 
“future, unaccrued and contingent in- 
surance claims’, and was a technical 
“insurance reserve’ deductible from in- 
surance company’s gross income for 
income tax purposes, notwithstanding 
that disability had already been_ in- 
curred, where continuance of disability 
was uncertain and thus waiver was 
contingent, and extent of probable lia- 
bility and amount of reserve created 
was fixed by reference to mortality 
and disability tables plus an assumed 
interest rate. Revenue Acts 1932, 1934, 


§ 208(a) (2), 26 U.S.C.A.Int.Rev.Acts, 
pages 547, 730.—Commissioner of In- 
ternal Revenue vy. Monarch Life Ins, 


Co.,-114 B2d 314: 


A technical “insurance reserve”, de- 
ductible from gross income for income 
tax purposes, must pertain directly to 
insurance and be calculated upon basis 
of an experience or actuarial table 
applicable to nature of risk involved, 
with an interest assumption involved 
in the calculation, and must be set up 
and maintained out of premiums and 
earnings from investment thereof, and 
be maintained for purpose of maturing 
and liquidating, either by payment or 
reinsurance with other companies, fu- 
ture, unaccrued, and contingent claims. 
Revenue Acts 1932, 1934, § 203(a) (2), 
26 U.S.C.A.Int.Rev.Acts, pages 547, 730. 


it 


onarch Life Ins. Co., 114 F.2d 314. 
A “reserve for non 
ferred fractional premiums”, which rep- 
resented fund maintained to supply 
fractional premiums which might not 
be received under provision in life 
policy waiving premium payments for 
policy year in which death occurred, 
and which was required pursuant to 
state law, and was computed with as- 
sumed interest on basis of selected 
tables of mortality, and source of 
which was premium payments and in- 
come from investments thereof, was set 
up to meet “future, unaccrued and con- 
tingent insurance claims’? and was 
technical “insurance reserve’ deductible 


from insurance company’s gross in- 
come for income tax purposes, where 
claims against which reserve was 


maintained could not arise until death 
of insured; and thus were dependent 
upon happening of future contingency. 
Revenue Acts 1932, 1934, § 203(a) (2), 
26 U.S.C.A.Int.Rev.Acts, pages 547, 730. 
—Commissioner of Internal Revenue v. 
Monarch Life Ins. Co., 114 F.2d 314. 

A. “reserve for unearned premiums on 
accident and health policies’, repre- 
senting amount of premium collected 
proportionate to unexpired part of 
period for which premium was paid, 
was technical ‘‘insurance reserve” per- 
taining to insurance, and hence was 
deductible from insurance company’s 
gross income for income tax purposes, 
where interest was assumed in comput- 
ing such reserve, and source of reserve 
was premium receipts and earnings on 
investment thereof, and insurance com- 
pany was required to maintain_ re- 
serves by Massachusetts and New York 
laws, and reserve was held against 
future, unaccrued and contingent insur- 
ance claims. G.L.(Ter.Ed.) Mass. ec. 
175, § 10; Insurance Law N.Y. § 86(2) 
A; Revenue Acts 1932, 1934, § 203(a) 
(2), 26 U.S.C,A.Int.Rev.Acts, pages 547, 
730.—Commissioner of Internal Reve- 
nue v. Monarch Life Ins. Co., 114 F. 
2d 314. ; 

An ‘additional reserve on non-can- 
cellable accident and health policies”, 
representing fund maintained to meet 
excess of claim costs over premium re- 
ceipts during later years of policy, was 
set up under state laws, and was com- 
puted on basis of insurance experience 
and pertained directly to insurance, 
and was set aside from premiums and 
built up by interest, and was to meet 
future, unaccrued and contingent claims 
of existing insurance, and hence was a 
technical “insurance reserve’ deductible 
from insurance company’s gross income 
for income tax purposes, as against 
contention that such reserve was a pure 
“solvency reserve’ which was not de- 
ductible. Revenue Acts 1932, 1934, § 
203(a) (2), 26 U.S.C.A.Int.Rev.Acts, 
pages 547, 0.—Commissioner of In- 
ternal Revenue v. Monarch Life Ins. 
Co., 114 F.2d 314. 

A “reserve for unpaid and unresisted 
claims on cancellable and non-cancel- 
lable accident and _ health policies,” 
relating only to disabilities which had 
occurred but still entailed liability for 
future payments if disabled policy- 
holders survived and continued dis- 
abled, had its source in premium re- 
ceipts and earnings on _ investment 
thereof, and was set up under state 
laws, and was held against possible 
claims which were future, unaccrued 
and contingent, and clearly pertained 
to insurance against continuance of 
incurred disability, and hence was a 
technical “insurance reserve’ which 
was deductible from insurance com- 
pany’s gross income for income tax 
purposes. Revenue Acts 1932, 1934, § 
2038(a) (2), 26 _U.S.C.A.Int.Rev.Acts, 
pages 547, 730.—Commissioner of In- 
ternal Revenue vy. Monarch Life Ins. 
Co., 114 F.2d 314. 

In a sense, all insurance reserves 
are “solvency reserves’ in that they 
contribute to and safeguard financial 
integrity and _ stability of insurance 
company, but reserves which courts 
have denominated “solvency reserves,” 
and not deductible from gross income 
for income tax purposes, are sums set 
up to pay losses, or known liquidated 


Bi < . 
rnal Revenue v. f sf 
to which every business is subject, 
deduction of. de- 


Sap Tit 2 sae yd 
Dee SPs a ae > ie 
claims, and ordinary business expe 
and such reserves have no connectior 
with insurance. Revenue Acts 1 


932 
1934, § 203(a) (2), 26 U.S.C.A.Int Rev, 


Acts, pages 547, 730.—Commissioner 
Internal Revenue v. Monarch Life In 
Co., 114 F.2d 314. oe 


efits under life policies, ye 
nondeduction of deferred fraction 
premiums under life policies, res 

for unearned premiums on accident 
and health policies, additional reserv: 
on non-cancellable accident and he 


(2), 
730.—Commissioner 


F.2d 314, ce 


Under Revenue Act of 1921, sett 
up a new system requiring life insu 
ance companies to report only the 
terest, dividends, and rents, and not 
their premium income, addition 
“unearned” portion set aside in r 
funds required by law are deduct 
in arriving at net income when — 
miums are included in gross incon 
and only interest added to reser 


funds required by law is deductible LO 
income when only the — 
income from premium investment! Sets 


arrive at net 


included in gross income. Revenu 
of 1921, § 242 et seq., 42 Stat, 261. 
seq.—Commissioner of Internal» Reve. 
By v. Monarch Life Ins. Co., 114 F. 
314. a 

The test in determining whether re- 
serve funds are deductible for incom: 
tax purposes from gross income of life 
insurance company is not wheth 
amount credited to “reserve” 
to company or to insured, but wheth 
it is that sort of gross income whi 
Congress considered should be treat 
as net income for taxation purpos 
and this depends on whether the i 
come is available for general purpose 
of company, and amounts set aside in 


reserve funds, whether life or casualty 


reserves, are not so available, anc 
therefore are to be deducted from gross 
income. Revenue Acts 1932, 1934, 
203(a) (2), 26 'U.S.C.A.Int.Rev.Ac 
pages 547, 730.—Commissioner of In 
ternal Revenue vy. Monarch Life I 
Co., 114 F.2d 314. 


and all later acts adopting such lan 


guage in provision permitting life in- 


surance companies to deduct 


Int.Rev.Acts, pages 547, 730.—Commis- 


sioner of Internal Revenue vy. Monare 
Life Ins. Co., 114 F.2d 314. f 


Under provisions of revenue acts de- 
fining life insurance company as an in- 
surance company issuing life insurance 
and annuity contracts, including con- 


ta 
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ay, 
A reserve for incurred disability ben- 
reserve for 


ins. 


Ss 


tracts of combined life, health and ac-— 


cident insurance, and holding more 
than 50 per cent. of its total reserve 
funds for fulfillment of such contracts, 
and providing for deduction from gross 
income of life insurance companies, of 
specified percentage of the mean of the 
“reserved funds required by law’’, in- 
surance company writing life, accident 
and health insurance, and holding more 
than 50 per cent. of its total reserve 
funds for fulfillment of life insurance 
contracts, was taxable as “‘life insur- 
ance company”, and could deduct from 
gross income a specified percentage of 
its technical insurance reserves, both 
for life and casualty policies, and was 
entitled to deduction for interest paid 
on all technical insurance reserves, 


Revenue Acts 1932, 1934, § 201(a) and 
§ 203(a) (2), 26 U.S.C.A.Int.Rev.Acts, 
pages 546, 729, and pages 547, 730.— 
Commissioner of Internal Revenue v. 
Monarch Life Ins. Co., 114 F.2d 314. 
a The use of the word “reserves” in 
_ provisions of the Internal Revenue 
_ Acts defining life insurance company 
as an insurance company issuing life 


Big ses | 


_ insurance and annuity contracts, in- 
cluding contracts of combined life, 
health and accident insurance, and 


total “reserve” funds for fulfillment of 
such contracts, was for classification 
only and was different from purpose 
of word as used in provisions for de- 
duction from gross income of life in- 
surance companies of specified per- 
centage of the mean of the “reserve” 
funds required by law. Revenue Acts 
+ 1932; 1934, § 201(a) and § 208(a) (2), 
; 26 U.S.C.A. Int.Rev.Acts, pages 546, 
729, and pages 547, 730.—Commissioner 
of Internal Revenue vy. Monarch Life 
4 ass Co., 114 F.2d 314. 
_  ©.C0.A.2. Where property was con- 
--—-veyed in fee to personal holding com- 
_ pany, but grantor had already con- 
veyed a life estate in one parcel to her 
a sister, and in the deed to company 
rantor reserved a life estate to herself 
in all five parcels, and it did not appear 
that the company had a business other 
than collecting the income from its 
property, the company was not ‘‘carry- 
ing on a business’? in respect of the 
roperty in sense which would entitle 
company to deduct from income for 
4 and 1935 the premiums paid by it 
fire insurance on the _ buildings. 
enue Act 1934 §§ 23(a), 26 U.S.C.A. 
t.Rev.Acts, 669.—Lone Pine 
Lawn Corporation vy. Helvering, 121 
F.2d 935. 
-  €.C.A.8. Where trustee, which was 
- to pay annuities and administer a char- 
 itable trust of remainder under trust 
instrument providing that trustee 
should pay $500 monthly to each of 
seven individuals during their lives, 
paid each individual, $6,000 during 
taxable years of 1932 and 1933, during 
whieh years income of trust exceeded 
000, and instrument provided that, 
neome of trust fund was not suf- 
ficient in any year to pay annuities in 
full, trustee should withdraw from 
principal amounts pay 
a annuities in full, in calculating trus- 
_tee’s income taxes for 1932 and 1933, 
trustee could not deduct amounts paid 
- annuitants_ on ground that payments 
were distributions of “income” within 
statute concerning allowable deductions 
in computing net income of trusts. 26 
“THS.C.A. Int.Rev.Code, § 162(a, b).— 
Union Trust Co. of Pittsburgh v. Com- 
af! et of Internal Revenue, 115 F, 


necessary to 


_ ©.C.A.3. Under partnership  agree- 
ment whereby in consideration of 
_ transfer of father’s share in partner- 
ie ship to sons at father’s death, song 
+s agreed to pay interest on notes exe- 
cuted to mother which notes were to 
become void on mother’s death, pay- 
ments made were in legal effect ‘cap- 
ital expenditures” representing cost of 
interest in partnership acquired by 
sons from their father at his death, and 
hence such payments were not deduct- 
ible from income as “interest paid on 
indebtedness.” Revenue Acts of 1934 
and 1936, § 23(b), 26 U.S.C.A. Int.Rev. 
Code, § 23(b).—Autenreith v. Commis- 
ce ay of Internal Revenue, 115 F.2d 


©.C.A.3. Where under’ partnership 
agreement with father sons were in- 
dividually obligated to make payments 
to their mother on notes irrespective, 

+ of existence of partnership profits, and 
payments were not charged upon part- 
nership income or made an obligation 


%, 4 of partnership as such, such payments 
i. could not be deducted from shares of 
. Pee ac silp income taxable to sons. 

evenue Acts of 1934 and 1936, § 23 


(b), 26 U.S.C.A, Int.Rev.Code, § 23(b). 
—<Autenreith v. Commissioner of Inter- 
nal Revenue, 115 F.2d 856. 

C.C.A.3. Dividends received in 1935 
by taxpayers, as trustees under de- 
ceased’s will, from a corporation, the 
entire capital stock of which was 


holding more than 50 per cent. of its. 
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estate, were taxable against taxpayers, 


where taxpayers and corporation were 
separate tax entities, notwithstanding 
that dividends were allegedly declared 
under pressure by government and that 
a field representative of Bureau of In- 
ternal Revenue had taken position in 
1932 that corporation was not a sep- 
arate tax entity and required stock- 
holders to include income of corpora- 
tion in their returns, and that corpo- 
ration may have paid a tax on earn- 
ings from which dividends were de- 
rived. Revenue Act 1934, § 25(a), 26 
U.S.C.A.  Int.Rev.Acts, page  676.— 
White’s Will v. Commissioner of In- 
ternal Revenue, 119 F.2d 619. 

C.C.A.7. Corporations are not en- 
titled to deductions for charitable con- 
tributions, but under treasury regula- 
tion are authorized to take deductions 
for donations which legitimately repre- 
sent a consideration for benefit flowing 
directly to the corporation as an_inci- 
dent of itS business.—Chicago & N. W. 
R. Co. v. Commissioner of Internal Rev- 
enue, 114 F.2d 882. 

C.C.A.7. Where railroad conveyed to 
city for street purposes strip of land 
lying between right of way and Mis- 
souri river and conveyance resulted in 
permanent protection of railroad’s adja- 
cent property against danger of flood 
and provided greater accessibility to 
streets and a decrease in cost of crossing 
protection, railroad received general 
benefit analogous to that of ‘“‘capital in- 
vestment” and no basis existed for the 
allowance as a deduction from income 
tax of the full market value of the strip 
of land.—Chicago & N. W. R. Co. v. 
Commissioner of Internal Revenue, 114 


F.2d 882. 
C.C.A.7. Taxpayer seeking a deduc- 
tion for income tax purposes must 


bring his claim within the terms of a 
specific statutory provision, and the 
burden is upon the taxpayer to estab- 
lish the right to the claimed deduction. 
—Chicago & N. W. R. Co. v. Commis- 
Hohe of Internal Revenue, 114 F.2d 


C.C.A.7. Where taxpayer was an ac- 
countant and attorney at law, sum 
spent by him in proceeding to expunge 
an order of suspension from the rec- 
ords of the Treasury Department was 
not an ‘ordinary and necessary ex- 
pense” paid or incurred in carrying on 
a trade or business deductible in ar- 
riving at amount of income tax but 
was an “extraordinary and personal ex- 
pense’”’.—Tinkoff v. Commissioner of In- 
ternal Revenue, 120 F.2d 564. 

C.C.A.9. Whether and to what ex- 
tent deductions shall be allowed in 
calculating income taxes depends upon 
legislative grace, and only as there is 
clear provision therefor can any par- 
ticular deduction be allowed.—Co-oper- 
ative Oil Ass’n v. Commissioner of In- 
ternal Revenue, 115 F.2d 666, 

A taxpayer seeking a deduction in 
calculating income taxes must be able 
to point to an applicable statute and 
show that he comes within its terms. 
—Co-operative Oil Ass’n v. Commis- 
pone of Internal Revenue, 115 F.2d 


C.C.A.9, Payments 
who was residuary legatee, made to 
daughter in consideration of daugh- 
ter’s waiver of right to income from 
testamentary trust fund while estate 
was in course of administration, were 
not deductible from gross income of 
estate, as against contention that in 
substance the payments were by the 
estate, and that failure to so treat pay- 
ments would ultimately result in 
“double taxation.”—Rosenberg v. Com- 
missioner of Internal Revenue, 115 F. 
2d 910. 

C.C.A.9. Where all assets of taxpay- 
er engaged in publishing a newspaper 
were sold at foreclosure and undisput- 
ed evidence showed that all income of 
taxpayer had been invested in the busi- 
ness and that good will was worth a 
substantial amount, deduction from 
sale price of the cost of acquiring sub- 
scription lists, good will and other in- 
tangibles should have been made in 
computing taxable capital gain, not- 
withstanding taxpayer’s books con- 


which mother, 


and of 
lists.—Cooperative 
sioner of Internal 


e Pub. 
Rey 


Expenditures for creating g 
could be included in cost of the good 
will in computing taxable capital gain 
from a-sale of taxpayer’s assets though 
the expenditures may have been ill- 
advised and unproductive and may 
have retarded rather than promoted 
the desired end.—Cooperative Pub. Co. 
vy. Commissioner of Internal Revenue, 
115 F.2d 1017. 243 

C.C.A.9. Where taxpayer subdivided 
real estate and disposed of lots over 
a period of years, an improper deduc- 
tion from gross receipts from specific 
piece of property sold in one year could 
not be corrected by refusing a deduc- 
tion upon sale of. different piece of 
property in subsequent year, for pur- 
pose of determining taxable income 
in the latter year. Revenue Act 1928, 
§§ 111),118, 26 U.S.C.A. Int.Rev.Acts,_ 
pages 3876, 380.—Commissioner of In- 
ternal Revenue v. Laguna Land & Wa- 
ter Co., 118 F.2d 112. 


Where taxpayer subdivided real es- 
tate and sold lots over a period of 
years, an allocated portion of expendi- 
tures made for streets, drives, curves 
and other improvements which bene- 
fited lots sold could be added to the 
cost basis of each of the lots sold in 
taxable year to be deducted from re- 
ceipts from its sale in that year, in 
determining taxable income. Revenue 
Act 1928, § 111(b) (1), 26 U.S.C.A. Int. 
Reyv.Acts, page 
Internal Revenue vy. Laguna Land & 
Water Co., 118 F.2d 112. 


In determining the cost base for lots 
sold in 1931 which were part of sub- 
divided land acquired prior to March 
1, 1913, and from which lots had been 
sold over a period of years, an addition 
to the 1913 cost base was _ allowable 
for the value of adjacent lands donated 
by the taxpayer in consideration of 
their use as rights of way and for 
flood control benefiting the specific lots 
sold in 1931, as against the conten- 
tion that it was proper to regard the 
allowance in the years prior to 1931 of 
erroneously high 1913 cost basis, ex- 
ceeding the value of the donated land 
computed on a corrected cost basis, as 
returning the capital investment in 
such donated lands. Revenue Act 1928, 
§§ 111, 113, 26 U.S.C.A. Int.Rev.Acts, 
pages 376, 380.—Commissioner of In- 
ternal Revenue v. Laguna Land & Wa- 
ter: Cony 118 Hi 2d-1022 

C.C.A.9. Where taxpayer had sub- 
divided land acquired before March 1, 
1913, and had been disposing of lots 
over a period of years, in determining 
gain for lots sold in 1931, the taxpayer 
was entitled to deduction of a propor- 
tioned allocated cost from the receipts 
in 1931, notwithstanding in prior tax 
years the Commissioner had assessed 
taxpayer’s income by fixing an ex- 
cessive 1913 cost base’ on other lots 
sold in those years whereby the ag- 
gregate of the 1913 base allowances 
made prior to 1931 had exceeded the 
total 1913 cost basis and notwith- 
standing the statute of limitations pre- 
cluded the government’s recovery of 
the prior years’ underpayments of 
taxes. Revenue Act 1928, §§ 111, 113, 
26 U.S.C.A. Int.Rev.Acts, pages 376, 
380.—Commissioner of Internal Reve- 
ane Ye uaeune Land & Water Co., 118 


C.C.A.9, The extent of allowable de- 
ductions from gross income for pur- 
pose of income taxation is dependent 
upon legislative grace, and taxpayer 
claiming deduction must be able to 
point to an applicable statute and show 
that he comes within its terms.—A, 
Giurlani & Bro. vy. Commissioner of In- 
ternal Revenue, 119 F.2d 852. 


C.C.A.10. Where 50-year lease pro- 
vided that building erected by tenant 
should become landlord’s property at 
termination of lease, and lease was 
terminated prior to end of term and 
possession was delivered to landlord’s 
successor, successor could deduct cost 
of right to receive building at termina- 


CO. 
enue, 


376.—Commissioner of © 


cessor.—Commissioner of Internal Rev- 
cue v. Hills Corporation, 115 F.2d 

The amount due for delinquent taxes 
on building erected by tenant pursu- 
ant to lease providing that building 
should become landlord’s property at 
termination of lease, and balance due 
on furnace installed by tenant, could 
be deducted in determining taxable 
gain realized by landlord’s successor 
acquiring ownership of building on 
termination of lease prior to end of 
term.—Commissioner of Internal Reve- 


Bue v. Hills Corporation, 115 F.2d 
C.C.A.10. The purpose of statute al- 


-Jowing as deduction from income of a 
trust any part of gross income which 
pursuant to terms of will creating trust 
is during the taxable year permanently 
set aside for charitable purposes, or is 
to be used exclusively for charitable 
purposes, is to encourage charitable 
gifts. Revenue Act 1934, § 162, 26 U.S. 
C.A. Int.Rev.Code, § 162.—Commission- 
er of Internal Revenue v. F. G. Bonfils 
Trust, 115 F.2d 788. 


Under statute allowing as deduction 


from income of trust any part of gross 
income which pursuant to terms of will 
creating trust is during taxable year 
permanently set aside for charitable 
purposes, where will creating trust pro- 
vided for payment of annuities from 
trust income and for payment of bal- 
ance of income and, ultimately, the 
‘rust corpus to charitable corporation, 
and provided that corpus should be us- 
ed to pay annuities if income was in- 
sufficient, whether corpus, including 
capital gains, was permanently set 
aside for charitable purposes would be 
determined not upon mere theory but 
by consideration of will provisions in 
light of actual facts concerning amount 
of the corpus, the income and the an- 
nuities, and the Gerke of probability 
that corpus would be resorted to for 
annuity payments. Revenue Act 1934, 
'§ 23 (0) (2), 26 U.S.C.A. Int.Rev.Act 

page 674; Revenue Act 1934, § 162, 2 

U.S.C.A. Int.Rev.Code, § 162.—Commis- 


sioner of Internal Revenue v. F. G. 
Bonfils Trust, 115 F.2d 788. 
Under statute, where will creating 


trust provided for payment of annuities 
from trust income and for payment of 
balance of income and, ultimately, the 
trust corpus to charitable corporation, 
and provided that corpus should be 
used to pay annuities if income was in- 
sufficient, but because of amount of 
corpus and income and _ because of age 
of annuitants, probability of invasion 
of corpus was so remote as to be negli- 
gible, the corpus, including capital 
gains added to corpus, was in fact per- 
manently set aside for charitable pur- 
poses, and capital gains therefore were 
deductible in computing net income. 
Revenue Act 1934, § 28(0) (2), 26 U.S.C. 
A. Int.Rev.Acts, page 674; Revenue Act 
1934, § 162, 26 U.S.C.A. Int.Rev.Code, 
§ 162.—Commissioner of Internal Reve- 
nue v. F. G. Bonfils Trust, 115 F.2d 
788. 


Under statute, where will creating 
trust provided for payment of annuities 
from trust income and for payment of 
balance of income and, ultimately, the 
trust corpus to charitable corporation, 
and provided that corpus should be us- 
ed to pay annuities if income was in- 
sufficient, but because of amount of 
corpus and income and because of age 
of annuitants it was practically certain 
that resort would never be had to cor- 
pus to pay annuities, the theoretical 
discharge of corpus from burden of an- 
nuities by payment thereof from income 
was insufficient to make annuity pay- 
ments deductible in computing net in- 
come, on ground they were used or to 
be used for “charitable purposes”. 
Revenue Act 1934, § 238(0) (2), 26 U. 
S.C.A, Int.Rev.Acts, page 674; Revenue 
Act 1934, § 162, 26 U.S.C.A, Int.Rev. 
Code, § 162.—Commissioner of Internal 
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Where it appeared that 
state bank kept its books upon cash 
receipts and disbursements basis, that 
on March 31, 1928, the state bank was 
consolidated with national bank, that 
the consolidation agreement provided 
that state bank’s debts should be paid 
by the national bank, that the debts 
were so paid before December 31, 1928, 
and that the state bank did no busi- 
ness after the consolidation, the debts 
were deductible by the national bank 
and not by the state bank in comnnt- 
ing net income for 1928, since they 
were not paid by the state bank. 12 


U.S.C.A. 34a; Revenue Act 1928, §§ 
28, 41, 48, 48(e), 26. U.S.C.A.° Int. 
Rey.Acts, pages 356, 363, 366.—Citi- 


zens Nat. Trust & Savings Bank of Los 
Angeles v. Welch, 119 F.2d 717. 

_ €.C.A.Ga. An income tax deduction 
is not a matter of constitutional right 
but of legislative grace and can be 
taken only when and to the extent al- 
lowed by statute and not every loss is 
deductible.—First Nat. Bank & Trust 
ay in Macon, Ga. vy. U..S., 115 F.2d 

C.C.A.Mass. Whether insurance pre- 
mium is “earned premium” or “unearn- 
ed premium” for income tax purposes, 
depends on nature of risk and policy 
involved. Revenue Act 1926, § 246(b), 
(5), 26 U.S.C.A.Int.Rev.Acts, p. 195.— 
Massachusetts Protective Ass’n v. U. 
Soa F.2d 304, reversing 22 F.Supp. 
755. 

An “unearned premium” cannot be 
tested for income tax purposes by 
what insurance company must return 
on cancellation of policy. Revenue Act 


1926, § 246(b) (5), 26 U.S.C.A.Int. 
Rev.Acts, page 195.—Massachusetts 
Protective Ass’n v. U. S., 114 F.2d 
304, reversing 22 F.Supp. 755. 


The “additional reserve for non-can- 
cellable health and accident policies,” 
whether or not returnable to insured, 
is not available for use of general 
purposes of insurance company, but is 
held as liability to provide for pay- 
ment or reinsurance of specific con- 
tingent insurance liabilities proven by 
experience to be a part of the cost of 
such kind of insurance in future years. 
—Massachusetts Protective Ass’n v. U. 
S., 114 F.2d 304, reversing 22 F.Supp. 
755. ; 

The test in determining whether an- 
nual additions to reserve which insur- 
ance company issuing level premium 
noneancellable health and accident poli- 
cies was required to set up under state 
laws, were ‘earned premiums” or “un- 
earned premiums” for income tax pur- 
poses, was not whether such reserve 
belonged to company in event of can- 
cellation or lapsing of policy, but 
whether reserve was such a part of 
company’s gross income as should be 
treated as net income for taxation 
purposes. Revenue Act 1926, § 246(a) 

1) CD (EA, 455) B26 Us OAs Int: 
Rey.Acts, page 195.—Massachusetts 
Protective Ass’n v. U. S8., 114 F.2d 
304, reversing 22 F.Supp. 755. 

The practically unbroken administra- 
tive practice of allowing inclusion of 
annual additions to reserve which in- 
surance company issuing level premium 
non-cancellable health and _ accident 
policies was required to set up under 
state laws, as “unearned premiums’’ for 
income tax purposes, and re-enactment 
of relevant portions of Internal Reve- 
nue Act eight times, and Internal Rev- 
enue Commissioner’s acquiescence in an 
analogous case, warranted treatment of 
reserve as “unearned premium’’ for in- 
come tax purposes. Revenue Act 1926, 
§ 246(b) (5), 26 U.S.C.A. Int.Rev.Acts, 
page 195.—Massachusetts Protective 
Ass’n v. U. S., 114 F.2d 304, reversing 
22 H.Supp. 755. 

Annual additions to reserve which in- 
surance company issuing level premium 
non-cancellable health and accident pol- 
icies was required to set up under 
state laws, were deductible in comput- 
ing income taxes as ‘‘unearned premi- 
ums” where net annual premium col- 
lected in earlier years of policy ex- 
ceeded cost of insurance for such 
years, and in later years cost of in- 


nfils Trust, 115 F. 


i ae 
surance exceeded net annual p 
due to fact that premium r 
level even though risk insured a 
increased with age of insured and 
claim costs in later years of polic 
were greater than claim costs in earli 
years, and purpose of additional r 
serve was to supplement net aa 
premiums in later years to extent t 
prospective cost in such years wo 
exceed net annual premiums. Revem 
Act 1926, § 246(b) (5), 26 U.S.C. 
Int.Rev.Acts, page 195.—Massachus 
Protective Ass’n vy. U. S., 114 F.2d 3 
reversing 22 F.Supp. 755, “yo j 
C.C.A.Miss. Where gin comp: ; 
ginned cotton for stockholders anc 
customers, charging each the same 
ginning fee per bale, and subsequen 
at close of ginning season a resolution 
was passed providing for a “patrona 
dividend” to stockholders 


C.C.A.N.C. Income tax accounting 
with the government must be on 
annual basis, and, therefore, mone} 
received by a taxpayer as his own ! 
der a claim of right and without r 
striction as to their disposition are t: 
able for the year in which they are 
ceived and retained though in a la 
year the taxpayer must refund them i 
whole or in part, in which e h 
would have a claim for deduct 
the later year.—Penn v. Robertson, 
¥.2d_ 167, affirming 29 F.Supp. 386 
_ C.C.A.Tex. Where taxpayer execut 
instrument of assignment of four. 
leases, which instrument provided — 
conveyance of equipment situated 
leases and used in connection — 
operation thereof, and provided 
taxpayer reserve specified frac 
overriding royalties on three 
which were to continue until taxpa 
er had received certain sum, in | 
puting the taxable “gain” on the sale 
of the leases and equipment, the tax 
payer was entitled to deduct the equ 
ment costs from the consideration 
ceived, as against contention tha 
equipment costs should be allocate 
between cash consideration and N 
value of the reserved oil payment, since — 
the instrument showed an _ outrigh 
Sale of the equipment. Revenue Act of 
1936, § 111 et seq., 26 U.S.C.A.Int: 
Acts page 854 et seq.—Thomas © 
Peckham Oil Co., 115 F.2d 685. 
C.C.A.Tex. 


stallments with last payment Zue Ma: 
1, 1940, the character of the mortgnee 
payment was to be determined in the 
light of the circumstances surrounding 
them and the character not the name 
was controlling, in determining wheth- 
er mortgage payments made in tana 
year were deductible in computing les- 
see’s income and excess profit taxe 
Revenue Act 1934, § 23(a), 26 U.S.C.A. 
Int.Rev.Acts, page 671.—Southwestern — 
Hotel Co. v. U. S..115 F.2d 686. Sige 
C.0,A.Tex. In determining profits on — 
sale of producing oil and gas leases 
and equipment thereon, as basis for 
income and excess .profits taxes, where — 
seller had reserved out of each lease 
a fractional interest in oil and gas © 
produced until specified sum should be 
returned, seller was not entitled to 
recovery of full return of the lease- 


hold cost in addition to recovery of | 
equipment cost, and leasehold cost 
should be allocated to the reserved 


interest in proportion borne by com- 
puted value of reserved interest to 
total value of leases, rather than that 
borne by number of barrels of oil re- 
quired to liquidate the oil payments 
to the total oil reserves at date of sale. 
—Columbia Oil & Gas Co. v. Commis- 
sioner of Internal Revenue, 118 F.2d — 
459. 4 
Where seller of producing oil and gas 7 
leases reserved fractional interest but P 
parted witb all title to tangible well : 
equipment, without reserving any part ] 


ss 
= 
a7 eh 


i 


on the sale, 
basis for 


7 


r 


of such property, it was entitled to 


equipment from cash payment made 
in computing profits as 
income and excess profits 
taxes, aS against contention that such 
cost should have been proportionately 


allocated, like remainder of the cost, 


between reserved interests and interests 
-sold.—Columbia Oil & Gas Co. vy. Com- 
missioner of Internal Revenue, 118 F. 


2a 459 


C.C.A.Tex. Where taxpayer in 1936 
ld undivided interest in oil and gas 
ases together with all equipment and 
her personal property situated there- 
m for a cash consideration and a re- 
served lease interest which was to con- 
tinue until a stated sum was realized, 
the Board of Tax Appeals in_redeter- 


income tax paid in prior year, 
hich refund was due to a decrease in 
xpayer’s distributable income from a 
rge estate for which taxpayer acted 
iS consultant and adviser to trustees 
doption of policies governing prop- 
ies of estate, was a “personal ex- 
mse”, and was not deductible under 
he Revenue Act from income tax as an 


” 


S may be allowed depends on will 
Congress, and no particular deduc- 
ey ons will be allowed unless there is 
clear provision therefor.—Safe Deposit 
Trust Co. of Baltimore v. Magruder, 
F.Supp. 199. 

nm doubtful cases as to whether de- 
ctions should be allowed in deter- 
ning taxable income, there is no rule 
of law resolving such doubt in favor of 
xpayer.—Safe Deposit & Trust Co. of 


rehases investment property, 
eable only with the income sub- 


©), 26) 1U:8.C.A)* Int/Rev. Acts,” 'p. 
poe ies vy. Magruder, 36 F.Supp. 
2. 

If the current income is adjusted to 
the date of transfer, similarly the 
-eurrent charges against the income 
hould likewise be adjusted in deter- 
mining net income. Revenue Act 1936, 


 § 23(a, c), 26 U.S.C.A. Int.Rev.Acts, 


_ p. 827.—Supplee v. Magruder, 36 F. 
Supp. 722. 
D.C.Mass. Deductions from income 


cannot be made unless they are au- 


thorized by statute.—Consolidated Dry 
_ Goods 


Cony.U. 8.195, HySupp.1523. 
D.C.Mass. Deductions from taxable 
income are a matter of legislative 
‘grace, and no deductions will be al- 
lowed for losses unless alleged loss 
falls within one of categories enumer- 
ated in the Revenue Act. Revenue Act 
1934, ; 23(e), 26 U.S.C.A. Int.Rev.Code, 
“a Bae —Brigham y. U. S., 38 F.Supp. 


D.C.N.Y. ‘The fact. that trust in- 
denture provided that any worthy de- 
scendants of settlor’s father might be 
beneficiaries of trust fund created ex- 
clusively for charitable and educational 
purposes if they should need financial 
assistance to complete their education 
or for their proper maintenance and 
support did not prevent deduction for 
income tax purposes of contributions to 
fund. Revenue Act of 1928, § 23(n), 26 
U.S.C.A. Int.Rey.Acts, page  358.— 
Schoellkopf v. U. S., 36 F.Supp. 617. 

Inclusion of a special designation of 
beneficiaries does not invalidate a trust 


for charitable or educational purposes 


so as to deprive contributions thereto | 


of exemption from income taxes, even 
though designated beneficiaries be rela- 
tives of settlor. Revenue Act of 1928, 
§ 23(n), 26 U.S.C.A. Int.Rev.Acts, page 
ei choellkopf v. U, S., 36 F.Supp. 
A settlor’s retention of supervisory 
direction regarding investments of trust 
funds does not make fund taxable, 
where it would otherwise be exempt as 
trust for educational or charitable pur- 
poses. Revenue Act of 1928, § 23(n), 26 
U.S.C.A. Int.Rev.Acts, page  358.— 
Schoellkopf v. U. S., 36 F.Supp. 617. 

Exemptions of income devoted to ed- 
ucational and charitable purposes are 
not to be narrowly construed. Revenue 
Act of 1928, § 23(n), 26 U.S.C.A. Int. 
Rev.Acts, page 358.—Schoellkopf v. U. 
S., 36 F.Supp. 617. 

Where one-half of principal and ac- 
cumulated income of irrevocable trust 
was at stated intervals payable to trus- 
tee of another trust, which included 
both charitable and noncharitable pur- 
poses, for foundation created exclusive- 
ly for charitable and educational pur- 
poses, and no part of a gift to the ir- 
revocable trust could be recaptured by 
settlor and no part of income thereof 
inured to benefit of settlor or any pri- 
vate individual, settlor could deduct 
amount of his contribution to trust for 
income tax purposes. Revenue Act of 
1928, § 23(n), 26 U.S.C.A. Int.Rev.Acts, 
page 358.—Schoellkopf v. U. S., 36 F. 


Supp. 617. 

The end of the World War 
was not such a foreseeable event as 
would prevent a manufacturer of war 
materials, suffering shrinkage in value 
of plant as result of termination of war, 
from deducting the loss in computing 
its income tax in accordance with pro- 
visions of Revenue Act of 1918 relating 
to loss of useful value of capital assets 
of a business. Revenue Act 1918, § 234 
(a) (2: 40 Stat. 1078—Newport Co. 
v. U. S., 34 F.Supp. 588. 

D.C.Wis. The shrinkage of value in 
a plant, erected prior to United States’ 
entrance into World War, for sole pur- 
pose of manufacturing phenol, a war 
material, resulting from sudden ending 
of the war, was deductible in comput- 
ing income tax under provisions of Rev- 
enue Act of 1918 relating to obsoles- 
cence and to loss of useful value. Rev- 
enue Act 1918, § 234(a) (4, 7), 40 Stat. 
SU Gi N CPRORE Co. v. U. S., 34 F.Supp. 

Where corporation was organized pri- 
or to entrance of the United States into 
the World War, for sole purpose of 
manufacturing war materials and was 
dissolved in 1919, organization expens- 
es of corporation were not deductible 
as a loss for year 1918, in computing 
income taxes due the United States gov- 
ernment. Revenue Act 1918, § 234(a) 
(4, 7), 40 Stat. 1078—Newport Co.’ vy. 
U. S., 34 F.Supp. 588. 


D.C.Wis. Under Revenue Act of 1918 
permitting deduction of the loss of use- 
ful value of capital assets of a business, 
in computing income tax the loss to be 
deductible is not required to be a total 
loss. Revenue Act 1918, § 234(a) (4), 
40 Stat. 1078.—Newport Co. yv. U. S., 
34 F.Supp. 588. 


Ct.cCl. The “ratable part” of ex- 
penses, losses, and other deductions 
which trust company chartered under 
laws of Great Britain is entitled to 
deduct from income in United States 
for income tax purposes, is that part 
thereof which taxpayer’s total gross 
income from _ sources within United 
States, including dividends received, 
bears to its total income from all 
sources, notwithstanding the dividends 
received are not subject to tax. Reve- 
nue Act 1932, § 119(a,°b), 26*U.S.C.A. 
Int.Rev.Acts, pages 526, 527,—Third 
Scottish American Trust Co. vy. U. S 
37 F.Supp. 279. 


_Under statute providing for deduc- 
tion from gross income from sources 
within the United States of ratable 
part of expenses, losses, or other de- 
ductions which cannot definitely be 
allocated to some item or class of 
gross income, trust company char- 


+ } 


TaN i 
to deduct from gross income for inc 

tax a ee a ratable part of home 
office general expenses. Revenue Act 
1932, § 119(a. b), 26 U.S.C.A. Int.Rev. 
Acts, pages 526, 527.—Third Scottish 


279. 
Ct.Cl. Where investment funds ad- 
ministered by corporate taxpayer were 
taxed on their incomes as domestic 
corporations, distributions of such 
funds should be treated as “dividends 
of a domestie corporation’, not tax- 
able as income of corporate taxpayer 
receiving such distributions. Revenue 
Act 1928, § 28, 26 U.S:CsA. Int:Rey. 
Acts, page 356.—Insuranshares & Gen- 
eral Management Co. v. U. S., 38 F. 
Supp. 835. j 

Ct.Cl. Deductions in computation of 
one’s income tax are a matter of legis- 
lative grace and it is incumbent on a 
taxpayer to show the nature of the ex- 
penditures in order that a determina- 
tion may be made whether they are 
set eae atte v. U. S., 39 F.Supp. 

App.D.C. When a life policy is is- 
sued to secure a_ debt, the premium 
cannot be deducted in determining in- 
sured’s taxable income. Revenue Act 
1934, § 24(a) (1, 4), 26 U.S.C.A. Int. 
Rev.Code, § 24(a) (1,4).—Jefferson v. 
Helvering, 121 F.2d 16. 

Where it appeared that taxpayer was 
member of partnership which acted as 
selling agent for textile mills, that be- 
cause of financial condition of the 
mills, the dissolution of the partner- 
ship, the taxpayer’s chief source of live- 
lihood, was being considered, that tax- 
payer had guaranteed the accounts of 
the mills, and that to secure taxpayer’s 
guaranty, taxpayer in 1931 named a 
ereditor the beneficiary of four insur- 
ance policies and in 1932 assigned one 
of taxpayer’s policies to a bank to se- 
cure his guaranty of indebtedness of 
one mill, premiums paid on the five 
policies in 1935 were not. deductible 
from gross income as ‘‘business expens- 
es.”” Revenue Act 1934, §§ 23(a), 24 
(a) (1, 4), 26 U.S.C.A. Int.Rev.Code, §§ 
23(a), 24(a) (1,4).—Jefferson y. Hel- 
vering, 121 F.2d 16. 


§ 85 

U.S. To determine whether the ac- 
tivities of a taxpayer are “carrying on 
business” so as to authorize deduc- 
tion of expenses incurred therein, in 
computing taxable net income, requires 
an examination of the facts in each 
case. Revenue Act 1932, § 23(a), 26 
U.S.C.A. Int.Rev.Code,. § 23(a).—Hig- 
gins v. Commissioner of Internal Rey- 
enue, 61 S.Ct. 475, affirming 111 F.2d 
795, certiorari granted 61 S.Ct. 34, re- 
hearing denied 61 S.Ct. 728. 

The Bureau of Internal Revenue has 
the duty of determining what is carry- 
ing on a business within statute per- 
mitting taxpayer to deduct expenses 
paid or incurred in carrying on of 
trade or business in computing taxable 
net income, subject to re-examination 
of facts by Board of Tax Appeals and 
ultimately to review on the law by 
courts on which jurisdiction is con- 
ferred. Revenue Act 19382, §§ 23(a), 
272, 26 U.S.C.A. Int.Rev.Code, § 23(a), 
26 _U.S.C.A. Int.Rev.Acts, page 558; 26 
U.S.C.A. ‘Int.Rev.Code, §§ 272, 1141,— 
Higgins v. Commissioner of Internal 
Revenue, 61 S.Ct. 475, affirming 111 
F.2d 795, certiorari granted 61 S.Ct. 
34, rehearing denied 61 S.Ct. 728. 

Where taxpayer with extensive in- 
vestments in real estate, bonds, and 
stocks, devoted considerable portion of 
his time to oversight of his interests 
and hired others to assist him in of- 
fices rented for that purpose, and it 
was conceded that taxpayer’s real es- 
tate activities constituted “carrying on 


business’, but it wag determined that 
activities in connection with invest- 
ments in bonds and stocks did not 


constitute “carrying on business” al- 
though same offices and staffs handled 
both real estate and security matters, 
permitting deduction, in determining 
taxable net income, of only amounts 
fairly allocable to the handling of real 
estate was proper as against taxpay- 
er’s contention that his activities were 


American Trust Co. v. U. S8., 37 F.Supp. ’ 
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J ‘795, certi ig tS. 
Ct. 34, rehearing denied 61 S.Ct. 728. 
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U.S. All expenses of every business 
transaction are not deductible under 
statute permitting necessary expenses 
paid or incurred in carrying ‘any trade 
or business to be deducted in comput- 
ing taxable net income but only those 


§ 


23(a).-—Higgins v. Commissioner of 
Internal Revenue, 61 S.Ct. 475, affirm- 
ing 111i F.2d 795, certiorari granted 
ppyrt: 34, rehearing denied 61 S.Ct. 


Where taxpayer with extensive in- 
vestments in real estate, bonds, and 
stocks, devoted considerable portion of 
his time to oversight of his interests 
and hired others to assist him in of- 
fices rented for that purpose, and ‘it 
was conceded that taxpayer’s real es- 
tate activities constituted ‘carrying on 
business”, but it was determined that 
activities in connection with invest- 
ments in bonds and stocks did not 
constitute “carrying on business” al- 
though same offices and staffs handled 
both real estate and security matters, 
permitting deduction, in’ determining 
taxable net income, of only amounts 
fairly allocable to the handling of real 
estate was proper as against taxpay- 
er’s contention that his activities were 
a unified business. Revenue Act 1932, 
§ 23(a), 26 U.S.C.A. Int.Rev.Code, . § 
23(a).—Higgins v. Commissioner of 
Internal Revenue, 61 S.Ct. 475, affirm- 
ing 111 F.2d 795, certiorari granted 
crete 34, rehearing denied 61 S.Ct. 


U.S. Carrying on a trade or business 
was a “condition precedent” to allow- 
ance of deduction, under the revenue 
act of 1928, of trustees’ commissions 
from gross income in computing tax- 
able net income. Revenue Act 1928, §$§ 
23(a), 161;° 162, 26° U.S.C.A. Int. Rey: 
Code, §§ 23(a) (1), ~161,° 162.—City 
Bank Farmers Trust Co. v. Helvering, 
CLES CleL soon Ole OLek dal node ald: 
—, affirming City Bank Farmers 
Trust Co. v. Commissioner of Internal 
Revenue, 112 F.2d 457, certiorari 
granted 61 S.Ct. 619, two cases, 312 
U.S. 672, 85 L.Ed. —. 


U.S. Where trustee’s activities were 
limited to reviewing stocks and bonds 
in trusts several times a year, selling 
securities and reinvesting proceeds in 
other stocks and bonds, collecting in- 
keeping account books for the trusts 
terest and dividends on_ securities, 
and rendering statements to interested 
parties, preparing and filing 
tax returns, and distributing income to 
beneficiaries, conclusion was warranted 
that. trustee was not “carrying on a 
trade or business” so as to be entitled 
to deduct trustee’s commissions from 
gross income in computing taxable net 
income for 1931. Revenue Act 1928, 
§§ 23(a), 161, 162, 26 U.S.C.A. Int.Rey. 
Code, §§ 23(a) (1), 161, 162.—City Bank 
Farmers Trust Co. v. Helvering, 61 S. 
Ct. 896, 318 U.S. 121, 85 L.Ed. —, 
affirming City Bank Farmers Trust 
Co. v. Commissioner of Internal Reve- 
nue, 112 F.2d 457, certiorari granted 
61 S.Ct. 619, two cases, 312 U.S. 672, 
85 L.Ed. —. 


U.S.Ct.Cl. Whether a taxpayer is 
“carrying on business” so as to be en- 
titled to deduct expenses incurred 
therein, in computing taxable net in- 
come, requires examination of facts in 
each case. Revenue Act 1934, §§ 23(a), 
161, 162, 26 U.S.C.A. Int.Rey.Code, §§ 
23(a) (1), 161, 162.—U. S. v. Pyne, 61 
S:Ct. 8938, 313 U.S. 127, 85 L.Ed. —, 
vacating Pyne v. U. S., 35 F.Supp. 81, 
certiorari granted U. S. v. Pyne, 61 S. 
Ct. 711, 312 U.S. 672, 85 L.Ed. —. 

Executors were not ‘carrying on 
business” so as to be entitled to deduct 
attorney’s fees from gross income in 
computing taxable net income of es- 
tate for 1934, merely because opera- 
tions of testator as a financier and in- 


\ 


called on attorne: : 
and economic on business activities of — 
the estate and on federal estate and 


income. 


stator’s d 5-0; 


y for advice both legal 


state inheritance tax matters, or_be- 
cause the executors were engaged in 
the business of conserving the estate 
and protecting its income. Revenue 
Act 1934, §§ 23(a), 161, 162, 26 U.S.C.A. 
Int.Rev.Code, §§ 23(a) (1), 161, 162.— 
Uy. 8. wv.) Pyne,’ 61) S;Ct.. 898; 313 U.S: 
127, 85 L.Ed. —— vacating Pyne v. U. 
S., 35 F.Supp. 81, certiorari granted 
U. S. v.. Pyne, 61 S.Ct..711, 312 US. 
672, 85 L.Ed. —. ; 
An executor is not “carrying on busi- 
ness’, so as to be entitled to deduct 
expenses from gross income in comput- 
ing taxable net income, merely because 
he conserves the estate by marshaling 
and gathering the assets as a conduit 
for ultimate distribution, in absence of 
evidence showing activities coming 
within general acceptation of the con- 
cept of carrying on a trade or business. 
Revenue Act 1934, §§ 23(a), 161, 162, 
26 U.S.C.A. Int.Rev.Code, §§ 23(a) (1), 
161, 162.—U. S. v. Pyne, 61 S.Ct. 893, 
313 U.S. 127, 85 L.Bd. —, vacating 
Pyne v. U. S., 35 F.Supp. 81, certio- 
rari granted U. S. v. Pyne, 61 S.Ct. 
711, 312 U.S. 672, 85 L.Hd..—. 
“Carrying on business’? in sense en- 
titling executor to deduct expenses 
from gross income in computing tax on 
net income of estate does not depend 
on size of the estate, or number of 
people whose services are required in 
order properly to conserve it. Reve- 
nue Act 1934, §§ 28(a), 161, 162, 26 
U.S,.C.A. Int.Rey.Code, §§ 2 
161, 162._U. S. v. Pyne, 61 S.Ct. 893, 
318 U.S. 127, 85 L.Ed. —-, vacating 
Pyne v. U. S., 35 F.Supp. 81, certio- 
rari granted U. S. v. Pyne, 61 S.Ct. 
711, 312 US. 672, 85 L.Ed. —. 
U.S.Ct,Cl. All expenses of every 
business transaction are not deductible 
as necessary expenses paid or incurred 
in carrying on a trade or business, in 
computing taxable net income, but only 
those are deductible which relate to 
carrying on a business. Revenue Act 
1934, §§ 23(a), 161, 162, 26 U.S.C.A. Int. 
Rey.Code, §§ 28(a) (1), 161, 162.—U. 8. 
v. Pyne, 61° S:Ct., 893, 813 U.S. 127, 
85 L.Bd. —, vacating Pyne v. U. §., 
85 IW.Supp. 81, certiorari granted U. 
S. v. Pyne, 61 S.Ct. 711, 312 U.S. 672, 
85 L.Ed. —. 


©.C.A.1. Where taxpayer, a corpora- 
tion, made advances to a wholly owned 
subsidiary throughout years from 1933 
to 1936, without expectation of repay- 
ment, and taxpayer was not obligated 
to make advances, which were purely 
voluntary payments to be applied to 
pay subsidiary’s debts, and subsidiary 
was engaged in a completely different 
line of business from that of taxpayer, 
‘losses sustained as result of advances, 
which were not repaid, could not be 
deducted either as ‘ordinary and neces- 
sary business expenses” or as “losses 
not compensated for by insurance” or 
otherwise in computing taxpayer’s in- 
come taxes for 1934, 1935 and 1936, 
even if taxpayer’s credit and reputation 
was improved by making advances, 
Revenue Acts 1934 and 1936, § 23(a) 
(f), 26 U.S.C.A. Int.Rev.Acts, pages 671, 
672 and 827, 828.—W. F. Young, Ine. v. 
Commissioner of Internal Revenue, 120 
Be2ds159: 

Voluntary payments of the obliga- 
tions of another are neither “ordinary 
and necessary business expenses’ nor 
“losses not compensated for by insur- 
ance” within meaning of Revenue Act 
provisions that in computing net in- 
come there shall be allowed as deduc- 
tions from gross income all ordinary 
and necessary business expenses paid or 
incurred during taxable year in carry- 
ing on any trade or business and, in the 
case of a corporation, losses sustained 
during taxable year and not compen- 
sated for by insurance or otherwise. 
Revenue Acts 1934 and 1936, § 23(a) 
(f), 26 U.S.C.A. Int.Rev.Acts, pages 671, 
672 and 827, 828.—W. F.. Young, Ine. vy. 
Commissioner of Internal Revenue, 120 
F.2d 159. 


_ Selling, 


tion to the business. nD 
1934 and 1936, § 28(a), 26 U.S. 
Revy.Acts, pages 671 and 827. 
Young, Inc. v. Commissioner of 
nal Revenue, 120 F.2d 159. ; 
C.C.A.3. Sums paid by 


public policy. 
the Enemy Act, 50 é 
Appendix; Revenue Act 1928, § 2 
26 U.S.C.A. Int.Rev.Acts, pa 

Commissioner of Internal R 
Textile Mills 
117 F.2d 62, certiorari grante 
Mills Securities Corporation v. ¢ 
aenet of Internal Revenue, | 


C.C.A.3. The process of sup 
the investment of one’s own es) 
an estate in which one acts as trus 
for another, with incidental buying 

and advising, does not ¢ 
stitute “carrying on business” » 
meaning of provisions of reve 
concerning deductions in comp 
net income. Revenue Act of 193¢ 
23(a), 162, 26 U.S.C.A. Int.Rev. 
§§ 23 (a) (1), 162.—White’s 
Commissioner of Internal Reve 
By.) O95 \ 


ing and _ buying stocks and b 
necessitating constant communi¢ 
between taxpayers and daily 
relation to trust, taxpayers, a r 
tees, were not engaged in “carrying 0 
business” within meaning of en 
act so as to authorize deductio 
penses of litigation by taxpayers 
construction of deceased’s will in com 
puting taxpayers’ income taxes, not 
withstanding that taxpayers were « 
ficers in corporation, shares in wh 
were held by taxpayers as / trustees 
for trust estate. Revenue Act of 193: 
$§\./23:(a), 5.162). 2.6 OLS. Caan : 
Code, §§ 23(a) (1), 162.—White’s Wi 
v. Commissioner of Internal Reven 
119 F.2d 619. Rta.’ 
C.C.A.6. That an estate may be 
and the work required in manag 
of numerous security investments 
be continuous and extended do 
require a finding L 
ment constitutes ‘carrying on a b 
ness” within statutes allowing 
ductions from gross income all the o 
dinary and necessary expenses paid « 
incurred during the taxable year in — 
carrying on any trade or business, nor 
does determination of what constitute 
carrying on a business depend on > 
size of the estate, no matter how m 
attention is required properly to cc 
serve it, or how many people are em- 
ployed in the process. Revenue Acts 
1934, 1936, § 23(a), 26 U.S.C.A, Int.R 
Acts, pages 671, 827.—Wilcox v. Com 
Ppa Na of Internal Revenue, 119 F.2 


ree 
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C.0.A.7. Expenses incurred by resid- 
uary legatee in resisting claim by 
county for unpaid personal property 
taxes against inherited property were _ 
not deductible from income tax as ex- 3 
penses “incurred in carrying on a 
trade or business’, irrespective of 
whether claim was fictitious. Revenue 
Act 1934, §§ 23(a), 24(a), 26 U.S.C.A. 
Int.Rev.Code, §§ 23(a), 24(a).—Stone’s 
Hstate v. Commissioner of Internal 
Revenue, 115 F.2d 853. ti .: 

Where expenses incurred by resid- F 

: 


" ; a er 
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§ 85 . 

y legatee in resisting claim by coun- 
ty for unpaid personal property taxes 
against the inherited property could 
not be deducted as expenses incurred 
in the conduct of her own business, in 
computing taxable income, the ex- 


- penses could not be deducted as ex- 
- penses incurred because of business ac- 


tivities of testator, on theory that as 
transferee, legatee occupied same posi- 
tion as that of testator. Revenue Act 
1934, §§ 23(a), 24(a), 26 U.S.C.A. Int. 
Rey.Code, §§ 23(a), 24(a).—Stone’s Hs- 
tate vy. Commissioner of Internal Rev- 
nue, 115 F.2d 853. 

.C.A.7, Expenses may not be de- 
ducted as ordinary and necessary ex- 
yenses “incurred in carrying on a 
trade or business”, in computing tax- 
income, unless the expenses were 
rred not only in the conduct of 
also in connection with the busi- 
ss in which taxpayer was engaged, 
nd unless they proximately resulted 
efrom. Revenue Act 1934, §§ 23 
, 24(a), 26 U.S.C.A._ Int.Rev.Code, 
| 23(a), 24(a).—Stone’s Estate v. Com- 
ae of Internal Revenue, 115 F. 
. . 


__€.C.A.7. Club memberships pur- 
xe ed in prior years by taxpayer for 
fainment of his family and 
as well as his professional 
Ss, did not constitute a ‘“busi- 
expense” for 


eli himself 
inable to obtain a purchaser, under 
deduction for 


es’, Revenue Act 1934, 
S.C.A. Int.Rev.Acts, page 
r v. Commissioner of Internal 
enne ws 17.20) 189: 

C.C.A.7. Where taxpayer was an ac- 
tant and attorney at law, sum 
nt by him in proceeding to expunge 
yrder of suspension from the records 
Treasury Department was not an 
“or ary and necessary expense” paid 
or incurred in carrying on a trade or 
business deductible in arriving at 
iount of income tax but was an “ex- 


: “ordinary and necessary 

ense”’, as used in Revenue Act pro- 

ing for deduction from gross income 

order to arrive at taxable income, 

st be given its natural and common 

connotation.—Tinkoff v. Commissioner 
f Internal Revenue, 120 F.2d 564. 

n accountant and attorney at law 
is not entitled to deduct, from gross 
‘ome, checks amounting to $4,999.92, 
e payable to but not cashed by 
fe who rendered no services.—Tinkoff 
v. Commissioner of Internal Revenue, 
J 0 W.2d 564. 

a C.A.9. Under Revenue Act of 1934 
' egulations promulgated by Com- 
ner of Internal Revenue, com- 
ions paid in connection with sales 
of securities are an off-set against 
sale price and are not deductible as 
“ordinary and necessary expenses’ of 
a business, except in the ease of a 
dealer in securities. Revenue Act 
No4, § 23(a) and § 62, 26 U.S.C.A. 
_Int.Rey.Acts, page 671, and 26. U.S.C. 
A, Int.Rey.Code, 62.—Spreckels  v. 
eum of Internal Revenue, 119 


‘Daxpayer who was engaged in busi- 
mess of purchasing and selling stocks, 
bonds and commodities for profit was 
a “trader” in securities and was not 
“dealer” therein nor an “occasional 
urchaser and seller,’ within regula- 
ms promulgated by the Commission- 
of Internal Revenue, relating to in- 
me tax under Revenue Act of 1934, 


page 
de, § 62.— 
ner of Internal 


6 
and : 
Spreckels v. Commissio 
Revenue, 119 F.2d 667 
- Purchasing and selling commissions 
paid by taxpayer who was a trader as 
distinguished from a dealer in securi- 
ties were not deductible by taxpayer, 
who kept books on cash receipts and 
disbursements basis, as “ordinary and 
mecessary expenses’ of business, and 


were required to be fi : 
ly, as additions to cost or 
ppb ae price. Revenue A 
1934, § 23(a), 26 U.S.C.A, Int.Rev.Acti 
page 671.—Spreckels v. Commissioner 
of Internal Revenue, 119 F.2d 667. 

C.C.A.9. Business expenses must be 
both ordinary and necessary to war- 
rant deduction from taxpayer’s income 
as “ordinary and necessary expenses’, 
Revenue Act 1934, § 23(a), 26 U.S.C.A. 
Int.Rev.Code, § 23(a).—A. Giurlani & 
Bro, v. Commissioner of Internal Rev- 
enue, 119 F.2d 852. 

The Circuit Court of Appeals, in de- 
termining whether a particular expense 
is deductible by taxpayer in computing 
net income as an “ordinary and nec- 
essary expense”, is bound to give the 
words ‘ordinary and necessary” their 
usual, ordinary, and everyday connota- 
tion, without reference to some esoteric 
concept derived from subtle and theo- 
retie analysis. Revenue Act 1934, § 23 
(a), 26 U.S.C.A. Int.Rev.Code, § 23(a).— 
A. Giurlani & Bro. v. Commissioner of 
Internal Revenue, 119 F.2d 852. 

The rule that popular or received 
import of words governs the interpreta- 
tion of public laws is to be applied in 
construing statute authorizing deduc- 
tions, in computation of net income, 
of all ordinary and necessary expenses 
paid or incurred in carrying on trade 
or business. Revenue Act 1934, § 23(a), 
26 U.S.C.A. Int.Rev.Code, § 23(a).—A. 
Giurlani & Bro. v. Commissioner of In- 
ternal Revenue, 119 F.2d 852. 

That a payment made by taxpayer 
appeared expedient and wise from a 
bebiiess standpoint does not render 
payment deductible in computing tax- 
payer’s net income as an “ordinary 
and necessary expense.” Revenue Act 
1934, § 23(a), 26 U.S.C.A. Int.Rev.Code, 
§ 23(a).—A. Giurlani & Bro. vy. Commis- 
sioner of Internal Revenue, 119 F.2d 
852. 

“Ordinary expenses’, within provi- 
sion for deductions in computing net 
income, are not necessarily habitual or 
normal expenses in sense that same 
taxnaver will have to make them oiten. 
Revenue Act 1934, § 23(a), 26 U.S.C.A. 
Int.Rev.Code, § 23(a).—A. Giurlani & 
Bro, v. Commissioner of Internal Rev- 
enue, 119 F.2d 852. 

An ‘ordinary expense,’ deductible by 
taxpayer in computing net income, may 
be one which happens but once in tax- 
payer’s lifetime, but transaction giving 
rise to it must be of common or fre- 
quent occurrence in the type of busi- 
ness in which the expense was in- 
curred. Revenue Act 1934, § 23(a), 26 U. 
S.C.A, Int.Rev.Code, § 23(a).—A. Giur- 
lani & Bro. v. Commissioner of In- 
ternal Revenue, 119 F.2d 852. 

Whether an expense is an “ordinary 
expense’, deductible in computing net 
income, depends, not upon fact that ob- 
ligation to pay has arisen, but upon 
kind of transaction out of which wob- 
ligation arose and its normalcy in the 
particular business in which it was 
incurred. Revenue Act 1934, § 23(a), 
26 U.S.C.A. Int.Rev.Code, § 23(a).—A. 
Giurlani & Bro. v. Commissioner of 
Internal BKevenue, 119 F.2d 852. 

The payment by California corpora- 
tion, which had ag its principal busi- 
ness the importation and sale of a cer- 
tain distinctive brand of olive oil, 
whieu was imported from an Italian 
corporation, of debts of Italian corpo- 
ration, in order to protect its supply of 
olive oil, was not deductible in com- 
puting net income as an ‘‘ordinary and 
necessary expense’, especially where it 
appeared that two principal stockhold- 
ers of Italian corporation were broth- 
ers of principal stockholders of Cali- 
fornia corporation. Revenue Act 1934, 
§ 23(a), 26 U.S.C.A. Int.Rev.Code, § 23 
(a).—A. Giurlani & Bro. y. Commis- 
cones of Internal Revenue, 119 F.2d 


C.C.A.Ky. Where salary increases 
deducted by corporate taxpayer as ex- 
penses during tax year of 1934 were 
not voted until 1935 and were not paid 
during tax year, and taxpayer had 
made its income tax returns on a cash 
receipts and not on an accrual basis, 
the district court properly sustained 
the disallowance by the commissioner 


cor 
8, 


©.C.A.Md. Under t 
tions providing that i 
sued c 1 
amount of discount is deductible and 
shall be prorated over life of bonds, 
taxpayer is permitted to deduct an- 
nually, as a loss, the amortization of 
the discount over the life of the bonds. 
Revenue Act 1926, § 234(a) (2, 4), 26 


f bonds 


U.S.C.A. Int.Reyv.Acts, page 186; Reve- 
nue Act 1928, § 23(b, f£), 26 U.S.C.A. 
Int.Rey.Acts, pages 356, 3857.—Dodge 


Bros. v. U. 8., 118 F.2d 95, affirming 
33 F.Supp. 312. : 

Where taxpayer corporation pur- 
chased assets of automobile manufac- 
turer from underwriting syndicate and 
issued securities to underwriting syndi- 
eate in part payment, prices at which 
syndicate aan securities, which netted 
‘great profits for the underwriters, 
could: not be regarded as true value of 
corporation’s securities on date of is- 
suance for purpose of determining 
whether bonds had been issued at a 
discount which would be deductible 
for income tax purposes. Revenue Act 
1926, § 234(a) (2; 4), 26 U.S.C.A. Int. 
Rey.Acts, page 186; Revenue Act. 1928, 
§ 23(b, f), 26 U.S.C.A. Int.Rey.Acts, 
pages 356, 357.—Dodge Bros. v. UW. S., 
118 F.2d 95,‘affirming 33 F.Supp, 312. 

In income tax accounting, issuance 
of bonds at discount is regarded as 
assumption by issuing corporation of 
additional interest payments and court 
must look to substance of given trans- 
action to see whether discount, in na- 
ture of additional interest, has actually 
been given by issuing corporation, 
thus determining whether such dis- 
count comes within amortization regu- 
lation. Revenue Act 1926, § 234(a) 
(2, 4), 26 U.S.C.A, Int.Rev.Acts, page 
186; Revenue Act 1928, § 23(b, f), 
26 U.S.C.A. Int.Rev.Acts, pages 356, 
357.—Dodge Bros. v. U. S., 118 F.2d 
95, affirming 33 F.Supp. 312. 

Where taxpayer corporation bought 
assets of automobile manufacturer 
from underwriting syndicate and issued 
bonds and stocks to underwriting syn- 
dicate in part payment, and all mar- 
keting expenditures of securities were 
ineurred and paid by the underwriting 
group, which acted entirely for them- 
selves, corporation was not entitled to 
deduction for income tax purposes of 
a five per cent. discount comprised of 
a discount of one per cent. at which 
the debentures were sold to public by 
underwriters, commission of three per 
cent. paid to selling agent, and an 
added charge of one per cent. for rea- 
sonable underwriting fee. Revenue Act 
1926, § 234(a) (2, 4), 26 U.S.C.A. Int. 
Rev.Acts, page 186: Revenue Act 1928, 
§ 23(b, f), 26 U.S.C.A. Int.Rev.Acts, 
pages 356, 357.—Dodge Bros. v. U. S., 
118 F.2d 95, affirming 33 F.Supp. 312. 

C.C.A.Miss. Commissions attributed 
to sales of futures in commodities are 
not deductible in determining income 
tax, as against contention that distine- 
tion must be drawn between commis- 
sions on sales and commissions on pur- 
chases. Revenue Act 1936, §§ 23(e) (1), 
117(b, d-f), 26 U.S.C.A. Int.Rev.Acts, 
pages 828, 873-875—Commissioner of 
Internal Revenue y. Covington, 120 F. 
2d 768. 

One trading in commodity futures 
was not a “dealer in securities” but a 
mere ‘trader,’ and hence was not en- 
titled to deduct commissions paid. in 
computation of income tax. Revenue 
Act 1936, §§ 23(e) (1), 117(b, d-f), 26 
U.S.C.A. Int.Rev.Acts, pages 828, 873- 
875.—Commissioner of Internal Revenue 
v. Covington, 120 F.2d 768. 

C.C.A.Mo. Wxpense incurred by  in- 
Surance broker in reinsuring customers 
for whom broker procured insurance in 
insurance company which became in- 
solvent for the purpose of protecting 
broker’s customers and preserving busi- 
ness constituted ‘ordinary and neces- 
sary business expense,’ under statute 
authorizing deduction of such items in 
computing income tax. Revenue Act 


1936, 5 23(a), 26 U.S.C.A. Int.Rev.Code,. 


§ 23(a).—McGee v. Nee, 113 F.2d 548, 
©.C.A.Tex. Where 99-year lease ex- 


by corporation at discount, net 


NG f with © pay- 
nt of $265,00 . May 1, 1940, 
8,000 paid on debt during taxable 

year was not deductible, in determin- 


_ ing lessee’s income and excess profit 
_ taxes, as “ordinary and necessary ex- 


penses” but had the character of “capi- 
tal investments’? whose benefits were 
spread throughout life of lease for 
which only aliquot deductions, com- 
mensurate with the ratio of the ex- 
haustion of the lease, should be taken. 
Revenue Act 1934, § 23(a), 26 U.S.C.A. 
Int.Rey.Acts, page 671.—Southwestern 
Hotel Co. v. U.S., 115 F.2d 686. 
C.C.A.Tex. Where taxpayer in 1936 
sold undivided interest in oil and gas 
leases together with all equipment and 
other personal property situated there- 
on for a cash consideration and a re- 
Served lease interest which was to 
continue until a stated sum was rea- 
lized, the Board of Tax Appeals in 
redetermining deficiencies in income 
and excess profits taxes for 1936 im- 
properly held that cost of the lease- 
holds should be apportioned between 
the interest sold and the interest re- 
tained, in absence of a determination 
as to value of the reserved oil payment. 
—Commissioner of Internal Revenue v. 
Roeser & Pendleton, 118 F.2d 462. 
C.C.A.Tex. Attorney’s fee incurred 
by taxpayer for securing refund of her 
own income tax paid in prior year, 
which refund was due to a decrease in 
taxpayer’s distributable income from 
a large estate for which taxpayer acted 
as consultant and adviser to trustees 
in adoption of policies governing prop- 
erties of estate, was a ‘“‘personal ex- 
pense”, and was not deductible under 
the Revenue Act from income tax as an 
“ordinary and necessary expense’’ in- 
eurred in carrying on trade or busi- 
ness. Revenue Act 1934, § 238(a), 26 
U.S.C.A. Int.Rev.Acts, page 671.—Com- 
missioner of Internal Revenue v. Bur- 


nett, 118 F.2d 659. 


Ct.Cl. Attorney’s fees are “ordinary 
and necessary expenses in carrying on 
a trade or business” which are de- 
ductible from gross income under in- 
come tax statute. Revenue Act 1934, § 
23(a), 26 U.S.C.A. Int.Rev.Code, § 23- 
-(a).—Pyne v. U. S., 35 F.Supp. 81. 

Whatever engages the time, atten- 
tion, and labor of men in order to con- 
serve what they have or to avoid loss 
is a “business” within income tax law 
provision permitting deduction of ex- 
penses incurred in carrying on a ‘“‘busi- 
ness”; the word ‘business’ meaning 
that which busies, or engages time, at- 
tention, or labor, as a principal con- 
cern or interest; the constant employ- 
ment; regular occupation; work; any 
particular employment or employment 
habitually engaged in, especially for 
livelihood or gain. Revenue Act 1934, 
$23(a), 260 U/S:C.A.  Int.Rev.Code, -§ 
23(a).—Pyne v. U. S., 35 F.Supp. 81. 


Where decedent died in 1929 leaving 
estate of some $35,000,000 and he left 
residue in trust to children, who were 
also his executors, and estate was not 
fully administered until 1935, and exec- 
utors were given power in administra- 
tion of estate to extent almost equal to 
that decedent had during lifetime, and 
during 1934 when gross income was 
$154,966.23, attorney was paid $38,155.- 
60 for services consisting chiefly in 
advising executors on investments of 
the estate, attorney and executors were 
engaged in “‘business’’ and attorney’s 
fees and expenses paid were deductible 
from gross income of the estate as “‘or- 
dinary and necessary expenses in car- 
rying on a_business.’’ Revenue Act 
1934, §§ 23(a), 161(a), 162, 26 U.S.C.A. 
Int.Rey.Code, §§ 23(a), 161(a), 162.— 
Pyne v. U. 8., 35 F.Supp. 81. 
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§ 
C.C.A.1. Amounts paid by a corpo- 


“ration on preferred stock are not* de- 


“interest paid on indebt- 
edness” within revenue act provisions 
that in computing net income there 
shall be allowed us deductions all in- 
terest paid or accrued within the tax- 
able year on indebtedness, even 


ductible as 


€ at a particu- 
lar time or by a 
Revenue Act 1934, § 23(b), 26 U.S.C. 
A. Int.Rev.Acts, page 672.—Haffenref- 
fer Brewing Co. v. 
Internal Revenue, 116 F.2d 465. 
_ ©.C.A.3, The word “indebtedness”, 
in statute providing that interest paid 
within taxable year on indebtedness 
shall be allowed as deduction in com- 
puting net income for tax purposes, 
means something owed in money which 
one is unconditionally obligated to 
pay, and the payment of which is en- 
forceable, and is not limited to some- 
thing contracted for a consideration in 
money or money’s worth. Revenue Acts 
1932 and 1934, § 23(b), 26 U.S.C.A.Int. 
Rev.Acts, pages 489, 672,.-Commission- 
er of Internal Revenue v. Park, 113 F. 
2d 352. 

Demand note executed under seal in 
Pennsylvania by husband and delivered 
to wife and secured by stock as col- 
lateral was unconditionally owed by 
husband to wife, and hence was an “‘in- 
debtedness” the interest paid on which 
was deductible in computing net income 
for tax purposes. Revenue Acts 1932 
and 1934, § 23(b), 26 U.S.C.A.Int.Rey. 
Acts, pages 489, 672.—Commissioner of 
Internal Revenue vy. Park, 113 F.2d 352. 

The word “interest’’, in statutes pro- 
viding that interest paid within taxable 
year on indebtedness shall be allowed 
as deductions in computing net income 
for tax purposes, means not only the 
price paid for use of borrowed money, 
but also the price paid a creditor for 
his forbearing to demand the payment 
of money legally due. Revenue Acts 
1932 and 1934, § 23(b), 26 U.S.C.A.Int. 
Rev.Acts, pages 489, 672.—Commission- 
er of Internal Revenue v. Park, 113 F. 
2d_ 352. 

The annual interest payment made 
by husband executing and delivering to 
wife a demand note bearing interest at 
yearly rate of 6 per cent. was made 
for wife’s forbearance to make demand 
on husband for payment of note, and 
hence was ‘interest’? Which was deduc- 
tible in computing net income for in- 
come tax purposes. Revenue Acts 1932 
and 1934, § 23(b), 26 U.S.C.A.Int.Rev. 
Acts, pages 489, 672.—Commissioner of 
Internal Revenue y. Park, 113 F.2d 352. 

An enforceable demand note executed 
by husband and delivered to wife in 
Pennsylvania and also secured by val- 
uable collateral would not be treated 
as a mere colorable device to screen 
gift in amount of annual interest pay- 
ment by husband to wife, but would be 
treated as what it purported to be, so 
that interest paid was deductible in 
computing net income for income tax 
purposes, notwithstanding that wife 
failed to demand payment for 11 years. 
Revenue Acts 1932 and 1934, § 23(b), 
26 U.S.C.A.Int.Rev.Acts, pages 489, 
672.—Commissioner of Internal Revenue 
Va Park113 BY 2ds352; 


C.C.A.3. The word “interest” with- 
in statute providing that interest paid 
within taxable year on indebtedness 
shall be allowed as deduction in com- 
puting net income for tax purposes, 
means compensation for the use of bor- 
rowed money or for the forbearance of 
money legally due. Revenue Acts of 
1934 and 1936, § 23(b), 26 U.S.C.A. 
Int.Rev.Code, § 3(b).—Autenreith vy. 
Commissioner of Internal Revenue, 115 
F.2d 856. 

In order for interest paid to be de- 
ductible in computing net income for 
tax purposes, interest must be paid on 
“indebtedness” which, under Revenue 
Acts, means on an unconditional and 
legally enforceable obligation for pay- 
ment of money. Revenue Acts of 1934 
and 1936, § 23(b), 26 U.S.C.A. Int.Reyv. 


Code, § 23(b).—Autenreith v. Commis- 
sioner of Internal Revenue, 115 F.2d 
856. 


Where partnership agreement provid- 
ed that on father’s death father’s inter- 
est in partnership should pass to sons 
who should execute notes to mother 
which should not be payable during 
mother’s life except for nonpayment of 
interest, and upon mother’s death notes 
were to become void, interest payments 
made by sons to mother were not. de- 


ness” and fact that paym A 


articular means. . 


Commissioner of 


terest paid 
scribed by parties as “interest’’ 
fixed at 6 per cent. per annun 
not render them deductible for i 
tax purposes when it was clear th 
they had not been paid on “indebte 
ness” within meaning of Revenue . 
Revenue Acts of 1934 and 1936, § 
(b), 26 U.S.C.A. Int.Rey.Code, § 23 
—Autenreith v. Commissioner of 
ternal Revenue, 115 F.2d 856. 
Under partnership agreement w 
by in consideration of ‘transfe of 
father’s share in partnership to son: 
at father’s death, sons agreed to pay 


interest on notes executed to mothe 
which notes were to become voi¢ 
mother’s death, payments made 
in legal effect ‘capital expendit 
representing cost of interest in pal 
nership acquired by sons from 
father at his death, and _ hence 
payments were not deductible fron 

“interest paid on indey 
.’ Revenue gene of 1934 an f 


and certificate of deposit provid 
that money was to be used as p 
scribed by by-laws of association a 
to share in profits as declared, — 
after incorporation business was 
ducted as it had, been before, with 
issuance of capital stock, money p. 


“dividends”, 1 
not deductible by association in 
puting taxable income, even 
sociation had adopted resoluti 
claring that association would. p 
6 per cent on certificates in the futur 
Revenue Acts 1932, 1984, § 23 
U.S.C.A. Int.Rev.Acts, pages 489, 672 
Revenue Act 1932,’ § 115, 26 U. 
Int.Rey.Acts, page 520.—Bakers’ 
Co-op. Ass’n of Newark, N. 
Commissioner of Internal Rev 
i ING By. ; ya ae 
In determining whether payments 
made by co-operative association 
holders of certificates of deposit i 
sued by association were payments 
of interest deductible in computi 
net income or payments of divi 
which were not deductible, wha 
parties had called the certificates 
the payments was not controllin 
since the parties had not used | 
terms as terms of art, but ev 
they had, the legal conclusion t 
drawn from them was -for the cot 
Revenue Acts 1932, 1934, § 23(b 
U.S.C.A. Int.Rev.Acts, pages 489, | 
Revenue Act 1932, § 115, 26 U.S. 
Int.Rev.Acts, page 520.—Bakers’ 
Co-op. Ass’n of Newark, N. J.,- 
Commissioner of Internal Revenue, 
Bid 22%: % 
C©.C.A.9. Where accrued interest « 
corporate taxpayer’s obligation to 
corporation which had the same of 
ficers and stockholders as taxpaye 
was taxable 
tion, accrued interest was deduct 
from taxpayer’s income for. taxab 
year.—Commissioner of Internal Re 
enue v. Union Motors, 119 F.2d 93. « 
C.C.A.Fla. The interest paid 
money borrowed to pay purchase price 
of tax-exempt bonds of political gub- 
divisions of state, which included ac 
crued and defaulted interest, was not 


income to that corpora- 


on x 


deductible in determining income tax, — 


although money paid taxpayer on ae 
count of such accrued and defaulted 


interest was treated as return of capital 


in computing income tax. Revenue Act 
1934, § 23(b), 26 U.S.C.A. Int.Rey.Code, 
§ 23(b).—Clyde C. Pierce Corporation 
v. Commissioner of Internal Revenue, 
120 F.2d 206. : 
C.C.A.Tex. Under written agreement 
between taxpayer and his divorced 
wife in which taxpayer 
wife’s share of community 
a specified sum plus monthly 
ment payments for 10 years without 
any mention of interest, no part of in-— 
stallment payments constituted “inter- 


estate for 


purchased ~ 


install- 


tg 


> 


? 
o 


<7 Bae 
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; _ tax purposes, 
---paid was a “capital investment’’.—Hun- 
dahl y. Commissioner of Internal Rev- 
A enue, 118 F.2d 349, 
 D.C.N.J. Under statutes authorizing 
corporations to deduct interest paid or 
accrued within taxable year on “in- 
debtedness” in computing net income, 
here must be an unconditional promise 
0 pay. Revenue Act of 1924, § 234(a) 
(2), 26 U.S.C.A.Int.Rey.Acts, page 39; 
“Revenue Act of 1926, § 234(a) (2), 26 
S.C.A. Int.Rev.Acts, page 186; Rev- 
ue Act of 1928, § 23(b), 26 U.S.C. 
A.Int.Rev.Acts, 356.—Steinbach 


- not deduct portions of annuity pay- 
ents as “interest” on “indebtedness.” 
Revenue Act of 1924, § 234(a) (2), 26 

C.A.Int.Rev.Acts, page 39;  Rev- 
Act of 1926, § 234(a) (2), 26 U.S. 
C.A. Int.Rey.Acts, page 186; Revenue 
1928, § 23(b), 26 U.S.C.A. Int. 
s, page 356.—Steinbach Kresge 
Sturgess, 33 F.Supp. 897. 
a taxpayer’s 
for interest on deficiency 
became fixed in_ 1930, 
in that year and claim 
tion thereof in computing | 
should have been asserted 


26 U.S.C.A. Int.Rev.Code, 


88 F.Supp. 461. 
ere taxpayer’s liability for inter- 
deficiency assessment became 
1930, fact that taxpayer keep- 
books on accrual. basis sought a 
edetermination in 1930, that an offer 
mpromise was made in that year 
that redetermination was favor- 
» taxpayer did not prevent lia- 
for interest from “acecruing”’ in 
o as to necessitate assertion in 
ar of claim for deduction. 26 
Int.Rey.Code, § 292.—-Street & 
- Epblications Vib Uniysesty Csr e = 


Interest payments to holders 
bentures issued by trust company 
ered under British laws, acknowl- 
g that company had borrowed a 
ecified sum of money which it ob- 
gated itself to repay at specified time, 
with interest, were ‘interest’? pay- 
ments, ratable part of which was de- 
ptible from United States income 
letermining income taxes. Revenue 
te gs2i2 §LL9(a, b),)26 U.S:C.A.. Int. 
Rey.Acts, pages 526, 527.—Third Scot- 
h ee ncen Trust Co. v. U. S., 37 F. 


Returns paid to holders of deben- 
ture stock of trust company organized 
nder British law, which debentures 
ecited that holders of certificates were 
olders of specified amount of stock 
four per cent. annual interest, 
‘interest’ and not ‘dividends’, 
hence, ratable part thereof was de- 
ductible from United States income in 
_ determining income tax, where interest 
provided for was payable irrespective 
of sufficiency of earnings or surplus 
a company and both principal and 
Ks terest due on certificates were en- 
‘fitied to share in assets of company 
on liquidation ratably with unsecured 
reditors, notwithstanding holders of 
certificates could not demand return 
of principal while company was not 
fn default in payment of interest and 
while it complied with other condi- 
tions of indenture. Revenue Act 1932, 
ei 26 U.S.C.A. Int.Rev.Acts, 
527.—Third Scottish Amer- 


s Interest paid on borrowed money by 
trust company chartered under British 
law has a connection with all of com- 
-pany’s investments, including its in- 
- yestments in United States, and, there- 
‘fore, company is entitled to deduct a 
ratable part of this interest from its 
gross interest in United States for in- 
come tax Pann ares. Revenue Act 1932, 
§ 119(a, b), 26 U.S.C.A, Int.Rev.Acts, 


est’? so as to be deductible for income 
but each installment’ 


pages 526, 527. 
can Trust Co. v. U. S., 37 1 
| a7 Ye) 
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U.S. In statute authorizing credit 
for purposes of undistributed profits 


surtax for profits which corporation 
could not distribute as dividends with- 
out violating ‘‘written contract execut- 
ed by the corporation,’ the quoted 
words indicate that an explicit under- 
standing shal] have been reached, re- 
duced to writing, signed and delivered, 
and that prohibition against dividends 
be expressly written in the executed 
contract, and the statute does not au- 
thorize credit for statutorily prohibit- 
ed dividends. Revenue Act 1936, §§ 14, 
26(c) (1), 26 U.S.C.A., Int.Rev.Acts, 
pages 823, 836; Rem.Rey.Stat.Wash. § 
3803—24.—Helvering v. Northwest 
Steel Rolling Mills, 61 S.Ct. 109, re- 
versing Northwest Steel Rolling Mills 
v. Commissioner of Internal Revenue, 
110 F.2d 286, certiorari granted Hel- 
vering vy. Northwest Steel Rolling Mills, 
CTS Crete 


In statute authorizing credit for pur- 
poses of undistributed profits surtax 
for profits which cannot be distributed 
as dividends without violating ‘writ- 
ten contract executed by the corpora- 
tion,’ the quoted words do not have 
a broader meaning than in subsequent 
provision, clearly referring to routine 
contracts dealing with ordinary debts, 
which authorizes credit for earnings re- 
quired by such contracts to be set aside 
for payment of debts. Revenue Act 
1936, § 26(c) (1, 2), 26 U.S.C.A. Int. 
Rey.Acts, page  836.—Helvering  v. 
Northwest Steel Rolling Mills, 61 S.Ct. 
109, reversing Northwest Steel Rolling 
Mills v. Commissioner of Internal Rev- 
enue, 110 F.2d 286, certiorari granted 
Helvering v. Northwest Steel Rolling 
Mills, 61 S.Ct. 14. 


Though a charter has been judicially 
considered to be a “contract’’ in so far 
as it grants rights, properties, priv- 
ileges and franchises, it does not fol- 
low that Congress intended to include 
corporate charters and related state 
laws in the statutory provision for 
credits and deductions in computing 
undistributed profits surtax, based on 
“contracts” restricting payment. of 
dividends.—Helvering Vv. Northwest 
Steel Rolling Mills, 61 S.Ct. 109, revers- 
ing Northwest Steel Rolling Mills v. 
Commissioner of Internal Revenue, 110 
F.2d 286, certiorari granted Helvering 
eee Steel Rolling Mills, 61 


Where corporation, because of  pre- 
viously existing deficit, was prohibited 
by Washington law from distributing 
its profits earned in 1936 as dividenas, 
it was liable for undistributed prof- 
its surtax, notwithstanding statutory 
provision for credit for amounts 
which could not be distributed as divi- 
dends without violating “written con- 
tract executed by the corporation,” as 
against contention that corporation’s 
charter and stock certificates consti- 
tuted such contract. Revenue Act 1936, 
§§ 14, 26(c) (1), 26 U.S.C.A. Int.Rev. 
Acts, pages 823, 836: Rem.Rev.Stat. 
Wash. § 3803—24.—Helvering vy. North- 
west Steel Rolling Mills, 61 S.Ct. 109, 
reversing Northwest Steel Rolling Mills 
v. Commissioner of Internal Revenue, 
110 F.2d 286, certiorari granted Helver- 
ing v. Northwest Steel Rolling Mills, 
61 S.Ct. 14. 


U.S. Where cotporation, because of 
previously-existing deficit, was  pro- 
hibited by North Dakota law from dis- 
tributing its profits earned in 1936 as 
dividends, corporation was liable for 
surtax on undistributed profits, not- 
withstanding statutory provision for 
credit for amounts which could not be 
distributed as dividends without vio- 
lating a ‘written contract executed by 
the corporation.” Revenue Act 1936, § 
14, 26 U.S.C.A. Int.Rey.Acts, p. 823; 
Comp.Laws Supp.N.D.1925, § 4543.— 
Crane-Johnson Co. y. Helvering, 61 
8.Ct. 114, affirming Crane-Johnson Co. 
v. Commissioner of Internal Revenue, 
105 F.2d 740, certiorari denied 60 S.Ct. 
386, 308 U.S. 627, 84 L.Ed. 523, va- 
eated 60 S.Ct. 708, 309 U.S. 692, 84 


company i of nac 
became liable in_1934+for a Canad 
excise upon its Canadia i 
$5,404.94, which excise was not within 


provision of Revenue Act of 1934 al- 


lowing a taxpayer to credit upon his 
income tax “the amount of any income, 
war-profits, and excess-profits taxes 
paid or accrued during the taxable year 
to any foreign country,” and was also 
liable in same year for Canadian in- 
come tax of $6,924.05, and under € 
nadian law the amount of the Canadian 
excise was applied as a credit upon 
amount due as Canadian income tax, 
the difference between amount of Ca- 
nadian income tax and excise tax was 
all that company was entitled to deduct 
in computing its United States income 
tax for 1934. Revenue Act 1934, § 131 

26 U.S.C.A. Int.Rev.Code, § 
(satan oak v. Queen Ins. 
d 5 


ment roll at time of landowner’s death 
on November 12, 1934, but which be- 
came payable on New York realty on 
December 1, 1934, had not ‘‘aecrued’’ 
at time of landowner’s death and could 
not be deducted by landowner’s execu- 
tor in determining taxable income, 
since no debt or duty would come into 
existence at least until the tax was ex- 
tended on assessment roll. Laws N.Y. 
£9205 7.Cse odes Sinopec one 
amended by Laws 1931, ec. 
subd, 5, as amended by Laws 
1933, ¢. 477; Revenue Act 1934, §§ 23 
(c), 43, 26 U.S.C.A.Int.Rev.Acts, pages 
672, 679.—Burchell v. Helvering, 115 F. 
2d 681. 

C.C.A.2. Sumg paid by taxpayers to 
City of New York as water rents upon 
premises owned and occupied by tax- 
payers as a residence were not deducti- 
ble as “taxes” in computing income 
taxes, notwithstanding that the sums 
represented a flat annual charge pay- 
able in advance during January of each 
year and that amount was fixed by lo- 
cal ordinance. Revenue Act 1934, § 
23(c), 26 U.S.C.A. Int.Rev.Acts, page 
672.—Mahler v. Commissioner of Inter- 
nal Revenue, 119 I'.2d 869. 

C.C.A.2. Under Connecticut statute 
providing that when one is entitled to 
ultimate enjoyment of money at inter- 
est, real or personal estate, and another 
is entitled to use of the same as an 
estate for life or for a term of years 
by gift or devise and not by contract, 
such estate shall be set in the list of 
the party in the immediate possession 
or use thereof, except when it is spe- 
cially provided otherwise, where Con- 
necticut land was conveyed to personal 
holding company by deed in which 
grantor reserved a life estate to her- 
self and as part of consideration the 
company promised to pay all taxes on 
all the property, including parcel in 
which grantor’s sister held a life es- 
tate by prior conveyance, but no taxes 
were ever assessed against the compa- 
ny, it could not deduct from income 
for 1934 and 1935 the taxes paid by it 
upon the property. Revenue Act 1934, 
§ 23(a, c), 26 U.S.C.A. Int.Rev.Acts, 
pages 669, 671; Gen.St.Conn.1930, 
1132.—Lone Pine Lawn Corporation v. 
Helvering, 121 F.2d 935. 

C.0.A.3. A taxpayer must observe 
the, requirements of a tax statute until 
its invalidity has been authoritatively 
adjudicated, as respects right to dedue- 
tion of taxes paid.—J. A. Dougherty’s 
Sons v. Commissioner of Internal Reve- 
nue, 121 F.2d 700. 

The fact that taxes were paid within 


n premiums of 


Ca- | 


ee 


ae Ng 


oe 


erty’s Sons v. Commissioner 
nternal Revenue, 121 F.2d 700. - 
The Revenue Act permitting deduc- 


of 


tion from gross income of taxes paid 
_ Or accrued within the taxable year may 


not properly be construed as applying 
enly to taxes paid or accrued and paid 
within the taxable year so as to render 
the word “accrued” in the statute use- 
less. Revenue Act 1934, § 23(c), 26 
U.S.C.A. Int.Reyv.Acts, page 672; Reve- 
nue Act 1936, § 23(c), 26 U.S.C.A. Int. 
Rev.Acts, page 827.—J. A. Dougherty’s 
Sons v. Commissioner of Internal Reve- 
nue, 121 F.2d 700. 

C.C.A.3. Where a taxpayer 
nizes his liability for a state tax by 
accruing it on his books in a proper 
amount, the accrual is complete for all 


current accountancy purposes, and de- 


duction thereof from gross income in 
computing federal income tax may not 
be denied on ground that liability for 
the tax had not been sufficiently deter- 
mined for the years in question. Reve- 
nue Act 1934, § 23(c), 26 U.S.C.A. Int. 
Rev.Acts, page 672; Revenue Act 1936, 
§ 23(c), 26 U.S.C.A. Int.Rev.Acts, page 
§27.—J. A. Dougherty’s Sons v. Com- 
missioner of Internal Revenue, 121 F. 
2d 700. 

Accruals for Pennsylvania fioor taxes 
made by corporate distiller in the years 
1935, 1936 and 1937 were proper when 
made and, as such, were deductible 
from gross income in the respective 
taxable years under statute permitting 
deduction from gross income of “tax- 
es paid or accrued within the taxable 
year” though the Pennsylvania Floor 
Tax Act was later dec’area unconstitu- 
tional and the taxes were never paid. 
Revenue-Act 1934, § 23(c), 26 U.S.C.A. 
Int.Rev.Acts, page 672; Revenue Act 
1936, § 23(c), 26 U.S.C.A. Int.Rev.Acts, 
page §27; Act Pa. Nov. 22, 1933, P.L. 
5, as amended by Act Dee. 22, 1933, 
122i 0e A. Dougherty’s Sons v. 
Commissioner of Internal Revenue, 121 
F.2d 700. 

C.C.A.4. The statutes pertaining to 
determination of taxable income dis- 
close a general purpose to confine al- 
lowable losses to taxpayer sustaining 
them, that is, to treat them as personal 
to him and not transferable to or usa- 
ble by another, and hence purchaser of 
realty seeking to deduct from gross in- 
come real estate taxes assessed prior to 
purchase but paid by purchaser when 
due after the purchase must show that 
he is within terms of income tax stat- 
ute allowing deduction of taxes paid 
or accrued within taxable year. Rev- 
enue Act of 1936, § 23(c), 26 U.S.C.A. 
Int.Rey.Code, § 23(c).—Commissioner of 
Internal Revenue vy. Rust’s Hstate. 116 
F.2d 636. 

Where taxes were assessed on District 
of Columbia realty in July, 1935, pay- 
able in installments, and realty was 
sold in September, 1935, and tax was 
apportioned between seller and buyer, 
and buyer paid installment due in 
Mareh, 1936, and, under District of 
Columbia law, the assessment created 
no personal liability on landowner and 
no lien on land prior to a delinquency, 
the 1936 installment was an allowable 
deduction from buyer’s 1936 gross in- 
come on ground burden of paying in- 
stallment passed to buyer with the own- 
ership, to be treated as a current ex- 
pense to be offset against current in- 
come rather than a capital expense in- 
cluded as part of purchase price. Rev- 
enue Act of 1936, § 23(c), 26 U.S.C.A. 
Int.Rev.Code, § 23(c); D.C.Code 1929, 
T. 20, §§ 621, 681, 696, 697, 700-705, 
758, 791-801.—Commissioner of Inter- 
Any Revenue y. Rust’s Estate, 116 F.2d 


C.C.A.7. ‘Income taxes paid” within 
revenue act provision granting taxpay- 
er a credit for foreign “income taxes 
paid’ has for most practical purposes 
a well-understood meaning to be der- 
ived from an examination of the stat- 
utes which provide for the laying and 
collection of income taxes. Revenue 


J. A 


recog-. 


poration, and Canadian corporation in 
turn owned all outstanding capital 
stock of British corporation, the domes- 
tic corporation in computing tax on 
income received in 1935 as dividend 
from the Canadian corporation was not 
entitled under the Revenue Act to 
credit for “income taxes paid’? to Great 
Britain by the British corporation, not- 
withstanding that the Canadian corpo- 
ration in filing its income tax return 
reported gross dividend received from 
the British corporation without deduc- 
tion of the tax paid by the British cor- 
poration to Great Britain, thereafter 
taking a deduction for amount of such 
tax, and that in effect though not in 
fact the Canadian corporation paid the 
British income tax. Revenue Act 1934, 
§ 131(a) (1) (f), 26 U.S.C.A. Int.Rev. 
Acts, pages 713, 714.—H. W. Gossard 
Co. v. Commissioner of Internal Reve- 
nue, 119 F.2d 346. 7 

C.C.A.7. Taxes on realty which had 
accrued prior to decedent’s death in 
1932, and which were subsequently 
paid by executors of his estate in 1934, 
could not be deducted from current in- 
come of the estate in 1934, since such 
taxes became a lien on realty while in 
ownership of deceased, and constituted 
a claim against corpus of the estate, 
rather than against the income.— 
Friend v. Commissioner of Internal 
Revenue, 119 F.2d 959. 


C.C.A.8. Taxpayer was entitled to 
deduct from his income for 1932 for 
income tax purposes city real estate 
taxes paid in Omaha, Nebraska, in 
1932 when they accrued and became a 
lien on the realty, rather than in 1931 
when they were levied and assessed in 
accordance with Nebraska law, where 
books of taxpayer and returns based 
thereon. charged against income earned 
during the taxable period the expenses 
incurred i 


in and properly attributable 
to the process of earning income dur- 
ing that period, and where under 
Nebraska law no personal liability ex- 
isted for the payment of real estate 
taxes. Revenue Act 1916, § 13(d), 39 
Stat. 771; Comp.St.Neb.1929, § 14-514. 
—Helvering v. Schimmel, 114 F.2d 554. 

C.C.A.Mass. Where a Massachusetts 
corporation paid in 1921 the domestic 
corporation tax assessed as of April 1, 
1921, by adding together an amount 
equal to 5 per cent. of the corporate 
excess determined as of April 1, 1921, 
and an amount equal to 2% per cent. 
of corporation’s net income as reported 
to the federal government on its last 
income tax return prior to April 1, 
1921, portion of tax paid on net income 
was exacted for privilege of doing busi- 
ness during 1920, and the amount to 
be paid under that factor became mathe- 
matically ascertainable and its ulti- 
mate payment inevitable as of Decem- 
ber $f, 1920, and hence the amount 
paid under that factor ‘‘accrued” dur- 
ing 1920 and became deductible from 
corporation’s gross income for that 
year. St.Mass.1919, ¢ 355, §§ 1(2, 3), 
2(1, 2), 3, 4; Revenue Act 1918, § 234 
(a) (3), 40 Stat. 1077.—George S. Col- 
ii Elastic Web Co. v. U. S., 116 F.2d 


C.C.A.Minn. Where the sole purpose 
for organization of taxpayer corpora- 
tion was to take over contract for pur- 
chase of stock in another company 
which had been ‘entered into by the 
organizer and the only” substantial 
source of revenue of the taxpayer was 
the dividends paid on the stock of the 
other company and it was contemplated 
that the payment on the stock purchase 
contract was to be made entirely out 
of the dividends, burden was on tax- 
payer to show that it was not subject 
to additional income tax imposed on 
corporations availed of for purpose of 
preventing imposition of surtax upon 
their shareholders. Revenue Act 19382, 
§ 104, 26 U.S.C.A. Int.Rev.Acts, page 
5608.—Beim Co. v. Landy, 113 F.2d 897. 

Where the sole purpose for organiza- 


take over contract for 
in another company w 


‘tion of taxpayer 


tered into by the organizer 
and the taxpayer’s only su 
source of revenue was the divide 
aid on the other stock and it was ¢ 
emplated that the payment on 
stock purchase contract should be m 
entirely out of the dividends re 
from the other company, the investi 
of the gains and profits in the sto< 
purchase contract constituted an 


26 U.S.C.A.Int.Rev.Acts, page 8. 
Beim Co. v. Landy, 113 F.2d 897. 

_Where the sole purpose for or 
tion of taxpayer corporation 
take over organizer’s contract - 
chase of stock of a petroleum « 
and taxpayer corporation’s only) 
stantial source of revenue was 
dends paid on the petroleum | p. 
stock and it was contemplated that p 
ment on the stock purchase con 
should be made entirely out o 
dends received from the pet: 
company, the taxpayer corporatic 

subject to additional income a 
posed on corporation availed 


to them would have 
income taxes. Revenue Act 19) 
104, 26 U.S.C.A. Int.Rev.Acts, page 
—Beim Co. v. Landy, 113 F.2d 
D.C.Md. The general purpose o 
income tax is to find and tax th 
net income as defined in the stat 
this is accomplished only when cur 
taxes and similar items are deducted 
from the current income. Revenu 
1936, § 23(a; c),; 26 U.S:ClAy t 
Acts, p. 827.—Supplee v. Magrude 
F.Supp. 722. ae a ek 
The revenue act providing t 
es paid or accrued within taxa 
shall be deducted in determining 
come means that current tax bur 
property is to be deducted from 
rent income from the property. 
nue Act 1936, § 23(a, c), 26 
Int.Rev.Acts, p. 827.—Supplee 
gruder, 36 F.Supp. 722. f 


or use of the property, the ta 
may deduct from gross incon 
amount of taxes paid, or accrued, ~ 
in the taxable year, since the payn 
is a necessary charge agains 
come, if any, from the propert 
nue Act 1936, § 23(a, c),; 26 
Int.Rey.Acts, p. 827.—Supplee v., 
gruder, 36 F.Supp. 722. 


D.C.Md. To the extent that re 
tate taxes are current, they are 
erly chargeable to “maintenance” 
not to “capital” by proper accoun 
practice and are necessarily a char 
against “income” and not an addition 
“capital”, Revenue Act 1936, § 23(a, 
26 U.S.C.A. Int.Rev.Acts, p. 827. 
plee v. Magruder, 36 F.Supp. 722. — £5 

Unpaid taxes for prior years are not 
properly chargeable to : 


of 

the property. Revenue Act 1936, § 2: 
(a, c), 26 U.S.C.A. Int.Rev.Acts, p. 82' 
—Supplee v. Magruder, 36 I’.Supp. 72: is 
The statutory provision for the de- — 
duction of taxes in computing net in- : 
come must be applied in the light — 
of the subject-matter. Revenue Act 
1936, § 23(a, c), 26 US.C.A. Int.Rev. 
Acts, p. 827.—Supplee v. Magruder, 36 
F.Supp. 722. : 
That property purchased by taxpayer ~ 
was subject to a lien for state and local — 
taxes shows that purchaser who has © 
assumed the taxes was really the per- — 
son obliged to pay them to avoid loss 
of the property, and that in paying 
them he discharges his own obligation 
rather than that of another, as respects 


Be 


7 ‘ Le Pani 
bo, | § 87 : 
deductibility of amount of taxes al- 
iN, located to purchaser in determining net 
income. Revenue Act 1936, § 23(a, ¢c), 

26 U.S.C.A. Int.Rev.Acts, p. 827.—S 
__plee vy. Magruder, 36 F.Supp. 722. 
In accounting with the federal gov- 
ernment, it is immaterial that the seller 
was primarily liable to the local taxing 
authority and that the purchaser was 
_ liable over to the seller, as respects de- 
- ductibility of amount of local taxes al- 
ocated to purchaser in determining net 
ncome. Revenue Act 1936, § 23(a, ¢), 
 °26 U.S.C.A. Int.Rev.Acts, p. 827.—Sup- 
_ piee v. Magruder, 36 F.Supp. 722. 

_ Where ultimate liability for taxes is 
on purchasers, there is no reason to 
h eny them deduetion of current taxes 

allocated to and paid by them in their 
income tax accounting with the federal 
- government, even though seller at the 
be time the local tax assessment was made 
was the owner of the property and 
_ therefore the ‘‘debtor’ to the local 

government. Revenue Act 1936, § 23(a, 
¢@), 26 U.S.C,A, Int.Rev.Acts, p. 827.— 
Supplee v. Magruder, 36 F.Supp. 722. 
Purchasers of realty keeping accounts 
on cash basis were entitled to deduct 
_ from current gross income the propor- 
tion of current state and local proper- 
ty taxes allocated to purchasers by 
agreement with vendor on consumma- 
tion of contract. Revenue Act 1936, § 
— -23(a, c), 26 U.S.C.A., Int.Rev.Acts, p. 
ty Eee upblee vy. Magruder, 36 F.Supp. 


ne 
which 


_D.C.Mass. Where’ taxpayer 
kept its records and books on an ac- 
rual basis received in 1933 a rebate 
mn real estate taxes assessed by city 
d paid by taxpayer in 1932, amount 
taxes deductible from gross income 
1932 was properly reduced by 
‘ lount of rebate. Revenue Act 1932, 
§§ 23(c), 275(a), 26 U.S.C.A. Int.Reyv. 
_ Acts, pages 489, 565.—Stimpson Inv. 
— Corporation v. U. S., 35 F.Supp. 498. 
D.C.N.Y. Provision of the Social Se- 
ty Act that against the tax imposed 
the act the employer might be al- 
lowed credit for amount of contribu- 
tions paid into an unemployment fund 
under a state law and that total credit 
allowed against the tax imposed should 
~ not exceed 90 per cent. of such tax, 
must be assumed to correctly state the 
the intent of the Congress and is not 
to be construed in derogation of its 
lear meaning, and only when payments 
nto a state unemployment fund exceed 
per cent, of federal tax does ques- 
n of limitation of credit arise. So- 
eial Security Act, § 902, as amended, 42 
U.S.C.A. § 1102 note—In re Independ- 
; Automobile Forwarding Corpora- 
35 F.Supp. 919, reversed 118 F.2d 


ent 
: on, 
W031. 5 
he intent of Congress in providing 
that against tax imposed by Social Se- 
-eurity Act employer shall be allowed 
 eredit for amount of contributions paid 
into unemployment fund under _ state 
law, and that total credit allowed 
gainst tax imposed shall not exceed 
0 per cent. of such tax, was to com- 
el prompt and full payment of amounts 
ue under unemployment insurance 
aws. Social Security Act § 902, as 
amended, 42 U.S.C.A. § 1102 note—In 
re Independent Automobile Forwarding 
Corporation, 35 F.Supp. 919, reversed 
Sed 20. 537. 


3 D.C.Pa. Under statute permitting a 
domestic corporation which receives 

dividends from a foreign subsidiary to 
aim eredit for taxes paid by subsidi- 
ary, in proportion which dividends 
bear to accumulated profits, amount of 
 eredit would be computed by dividing 
accumulated profits of subsidiary, which 
consisted of total profits, less foreign 
tax paid thereon, into dividend received 
and applying resulting ratio to total 
tax paid, rather than by dividing total 
_ profits of subsidiary into total dividend 
received and applying resulting ratio 
to total tax paid. Revenue Act 1926, § 
238(e), 26 U.S.C.A. Int.Rey.Acts, page 
189.—Aluminum Co. of America y. U. 
S., 36 F.Supp. 23. 

Ct.Cl. A corporate taxpayer was not 
entitled to either a credit or deduction 
for English taxes paid by its wholly- 
owned Hnglish subsidiary on dividends 


up-. 


received by the ta nee 
er receiving the dividend, but on the 
corporation paying it. Revenue Act 
1928, § 131, 26 U.S.C.A. Int.Rev.Acts, 
page 394.—Otis Hlevator Co. v. U. S., 
36 F.Supp. 328. : 

Ct.Cl. Where income tax levied by 
British government on a trust com- 
pany chartered under British law was 
levied on company’s entire income, in- 
cluding income from sources within 
United States, a ratable part of such 
taxes was deductible from its gross 
income from sources within United 
States in determining income tax to be 
paid to United States. Revenue Act 
1932, § 119(a, b), 26 U.S.C.A. Int.Rev. 
Acts, pages 526, 527.—Third Scottish 
eeaay Trust Co. v. U. S., 37 F.Supp. 


§ 89 

U.S. Under statute providing that 
losses from sales or exchanges of stocks 
and bonds which are not capital as- 
sets shall be allowed as deductions 
from gross income only to the extent 
of the gains from such sales or ex- 
changes, the word “gains” in computing 
the income ,of an individual partner 
includes gains from sales or exchanges 
of partnership stocks and bonds which 
are not capital assets. Revenue Act 
1932, § 23(r) (1), 26 U.S.C.A. Int.Rev. 


Acts, page 493.—Neuberger v. Com- 
missioner of Internal Revenue, 61 S. 
Ct. 97, reversing 104 F.2d 649, cer- 
tiorari denied 60 S.Ct. 379, 308 U.S. 
623, 84 L.Ed. 520, vacated 60 S.Ct. 
1085, 310 U.S. 655, 84 L.Ed. 1419, 
eertiorari granted 60 S.Ct. 1085, 310 


U.S. 655, 84 L.Ed. 1419. 


Congress in enacting statute limiting 
deduction for losses from sales or ex- 
changes of securities, that are not cap- 
ital assets intended not only to deal 
with individual security gains and 
losses, but also to permit losses suf- 
fered in partnership security transac- 
tions to be applied against partnership 
gains in like transactions, and -similar- 
ly losses sustained by a partner in an 


individual capacity may be set off 
against gains from identical though 
distinct partnership dealings, and it 


cannot be said that the same deduc- 
tion is taken a second time or that the 
real purpose of the statute, which is 
ultimately to tax the net income of 
the individual partner, would thereby 
be impaired. Revenue Act 1932, § 23 
(r) (1), 26 U.S.C.A. Int.Rev.Acts,-page 
493.—Neuberger v. Commissioner of In- 
ternal Revenue, 61 S.Ct. 97, reversing 
104 F.2d 649, certiorari denied 60 S.Ct. 
379, 308 U.S. 623, 84 L.Hd. 520, va- 
cated 60 S.Ct. 1085, 310 U.S. 655, 84 
L.Ed. 1419, certiorari granted 60 S.Ct. 
1085, ‘810 U.S. 655, 84 L.Ed. 1419. 


Congress in requiring a partnership 
informational return although only in- 
dividual partners pay any tax, recog- 
nized the partnership both as a busi- 
ness unit and as an association of in- 
dividuals, and thus the sections of the 
Revenue Act of 1932 providing gener- 
ally for computation and reporting of 
partnership income do not preclude a 
partner from setting off against gains 
from identical though distinct partner- 
ship dealings losses sustained in an in- 
dividual capacity in stocks and bonds 
which are not capital assets. Revenue 
Act 1932, §§ 23(r) (1), 181-189, 26 
U.S.C.A. Int.Rey.Acts, pages 493, 544-— 
546.—Neuberger y. Commissioner of In- 
ternal Revenue, 61 S.Ct. 97, reversing 
104 F.2d 649, certiorari denied 60 S.Ct. 
379, 308 U.S. 628, 84 L.Ed. 520, va- 
cated 60 S.Ct. 1085, 310 U.S. 655, 84 
L.Ed. 1419, certiorari granted 60 S.Ct. 
1085, 310 U.S. 655, 84 L.Hd. 1419, 


That Congress has particularized in- 
stances where partnership income re- 
tains its identity in the individual part- 
ner’s return does not, preclude a part- 
ner from setting off against gains from 
identical though distinct partnership 
dealings losses sustained in an in- 
dividual capacity from sales or ex- 
changes of stocks and bonds which 
are not capital assets, since the maxim 
“expressio unius est exclusio alterius” 
is an aid to construction and not a 
rule of law, and can never override 


° 


y er, since ‘the : 
taxes were f vied, not on the stockhold- gressic : 
23(r) (1), 1 


Acts, pages 493, . 
vy. Commissioner of Intern 


Revenue, 
61 S.Ct. 97, reversing 104 F.2d 649, 


certiorari denied 60 S.Ct. 379, 308 U.S. 
623, 84 L.Hd. 520, vaeated 60 S.Ct. 
1085, 310 U.S. 655, 84 L.Bd. 1419, cer- 
tiorari granted 60 S.Ct. 1085, 310 U.S. 
655, 84 L.Ed. 1419. 
Where the Board of Tax Appeals ex- 
pressly found the amount of part- 
nership gains from security transac- 
tions and the proportions in which in- 
dividual partner was to share in profits, 
losses sustained by partner in an in- 
dividual capacity from sales or ex- 
changes of securities which were not 
capital assets could be set off against 
gains from identical though distinct 
partnership dealings and could be de- 
ducted from gross income of individual 
partner as against contention that de- 
duction could not be allowed because 
partner had suggested no way to cal- 
culate it properly or to import items of 
gross income from_ partnership in- 
formational return. Revenue Act 1932, 
§ 28(r) (1), 26 U.S.C.A. Int.Rev.Acts, 
page 493.—Neuberger v. Commissioner 
of Internal Revenue, 61 S.Ct. 97, re- 
versing 104 F.2d 649, certiorari denied 
60 S.Ct. 379, 308 U.S. 623, 84 L.Ed. 
520, vacated 60 S.Ct. 1085, 310 U.S. 
655, 84 L.Ed. 1419, certiorari granted 
60 S.Ct. 1085, 310 U.S. 655, 84 L.Ed. 
1419. : 


U.S. Where Michigan realty in 
which taxpayers had interest as mem- 
bers of syndicate which purchased the 
realty for profit upon a land contract 
was sold upon foreclosure of the con- 
tract, resulting in loss of taxpayers’ 
contribution, the foreclosure sale, rath- 
er than the foreclosure decree, was 
the definitive event establishing taxpay- 
ers’ loss and, though a forced and not 
a voluntary sale, was a “sale” within 
revenue statute allowing loss from 
“sale” of capital assets to be deducted 
from gross income only to extent of 
capital gains Pe $2,000. Revenue 
Act 1934, §§ 23(e) (2), (j), 117(a, b, 
d), 26 U.S.C.A. Int.Rev.Acts, pages 672, 
673, 707, 708.—Helvering v. Hammel, 
61 S.Ct. 368, 131 A.L.R. 1481, reversing 
Commissioner of Internal Revenue vy. 
Hammel, 108 F.2d 7538, certiorari grant- 
ed Helvering v. Hammel, 60 8.Ct. 1077, 
310 U.S. 619, 84 L.Hd. 13938. 


U.S. Corporate taxpayer’s loss on 
foreclosure sale of its mortgaged prop- 
erty acquired for profit was a loss 
from a “sale” of capital asset, which 
under statute could be deducted from 
gross income only to extent of capital 
gains plus $2,000. Revenue Act 1934, 
§§ 23(f, j), 117(d), 26 U.S.C.A. Int.Rev. 
Acts, pages 672, 673, 708.—Electro- 
Chemical Engraving Co. v. Commission- 
er of Internal Revenue, 61 S.Ct. 372, 
affirming Commissioner of Internal 
Revenue v. Electro-Chemical Hngraving 
Co., 110 F.2d 614, certiorari granted 
Electro-Chemical Engraving Co. v. Com- 
missioner of Internal Revenue, 60 S.Ct. 
1097, 310 U.S. 622, 84 L.Hd. 1395. 


U.S. Where lessor’s devisee and les- 
see agreed to cancel lease in considera- 
tion of lessee’s payment of lump sum 
to devisee, the amount received by 
devisee for cancellation of lease did not 
constitute return of ‘‘capital” but was 
required to be reported as gross “in- 
come” without deduction for the 
claimed disparity between amount re- 
ceived and the _ difference between 
present value of unmatured rental pay- 
ments and the fair rental value of 
property for unexpired portion of the 
lease, and it was immaterial that for 
some purposes the contract creating 
the right to rental payments might be 
treate as “property” or ‘capital’. 
Revenue Act 1932, §§ 22(a), 23(e), 101, 
111-113, 117, 26 U.S.C.A. Int.Rev.Acts, 
pages 487, 490, 504, 510-514, 524,— 
Hort v. Commissioner of Internal Rey- 
enue, 61 S.Ct. 757, affirming Hort vy. 
Helvering, 112 F.2d 167,) certiorari 
granted Hort v. Commissioner of In- 
ternal Revenue, 61 S.Ct. 174. 

U.S. The value of property at the 
time when taxpayer first acquires an 
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“1932, § 113(a) 


ested or. ngent, absolute or con- 
litional, under section of Revenue Act 
governing cost basis of property trans- 
Iitted by death. Revenue Acts 1928, 
(5), S26. S. CAS int. 
ev.Acts, pages 380, 515.—Helvering v. 
Campbell, 61 S.Ct. 798. reversing Com- 
missioner of Internal Revenue v. Gam- 
brill, 112 F.2d 530, certiorari granted 
Helvering v. Campbell, 61 S.Ct. 139, 
Helvering vy. Knox, 61 S.Ct. 139, and 
Helvering v. Rogers, 61 S.Ct. 139. 

U.S. Generally, the language in the 
Revenue Act of 1934 should be given 
its ordinary meaning, and the words 
“sale” and “exchange” within the pro- 
vision stating that losses from sales or 
exchanges of capital assets shall be 
allowed only to the extent of $2,000 
plus the gains from such sales or ex- 
changes should not be read any dif- 
ferently. Revenue Act 1934, § 117(d), 
26 U.S.C.A. Int.Rev.Acts, p. 708.—Hel- 
vering vy. William Flaccus Oak Leather 
COn Ol IS. Cl. Oa, SlismpUs Sates lon 90) Alas 
Ed. —, reversing William Flaccus Oak 
Leather Co. v. Commissioner of In- 
ternal Revenue, 114 F.2d_783, certiora- 
ri granted Helvering v. William Flac- 
cus Oak Leather Co., 61 S.Ct. 620, 312 
U.S. 671, 85 L.Ed. —. 


The word “exchange”, 
revenue act provision 


as used in 
stating that 


-losses from sales or exchanges of capi- 


tal assets shall be allowed to the extent 
of $2,000 plus the gains from such 
sales or exchanges, implies reciprocal 
transfers of capital assets and not a 
single transfer to compensate for the 
destruction of the transferee’s asset. 
Revenue Act 1934, § 117(d), 26 U.S.C.A. 
Int.Rev.Acts, p. 708.—Helvering v. Wil- 
liam Flaccus Oak Leather Co., 61 S.Ct. 
Somme Sms. 24%, Sor Iu. wd re- 
versing William Flaccus Oak Leather 
Co. v. Commissioner of Internal Reve- 


nue, 114 F.2d 783, certiorari granted 
Helvering v. William Flaccus Oak 
eather sCo.7 64s (SiCta620, $120 U.S! 
671, 85 L.Ed. —. 


Demolition by fire in 1935 of corpo- 
rate taxpayer’s property which ‘had 
been fully depreciated for income tax 
purposes before 19385 and the subse- 
quent compensation for its loss by an 
insurer did not constitute a ‘‘sale’’, nor 
could those events be regarded as an 
“exchange”? within revenue act provi- 
sion providing for the allowance of 
losses from sales or exchanges of capi- 
tal assets, notwithstanding provision 
characterizing destruction of property 
and indemnification for its loss as an 
involuntary conversion for purpose of 
recognizing gain or loss. Revenue Act 
1934, §§ 111(c), 112(a, f), 115(c), 117 
(d, e, f), 26 U.S.C.A. Int.Rev.Acts, pp. 
692, 695, 703, 708.—Helvering v. Wil- 
liam Flaccus Oak Leather Co., 61 S.Ct. 
Rone Sloe mOrs. satde Oo Mads ,(ere- 
versing William Flaccus Oak Leather 
Co. vy. Commissioner of Internal Reve- 
nue, 114 F.2d 788, certiorari granted 
Helvering v. William Flaccus Oak 
Leather Co., 61 S.Ct. 620, 312 U.S. 671, 
85 L.Ed. —. : 

U.S. Where taxpayer, who in 1934 
received, under a contingent remain- 
der, his share of a testamentary trust 
including securities which had been 
received by trustee from decedent’s 
estate and securities which had been 
purchased by trustee, sold_ securities 
in each group during 1934, proper 
basis for computing gain or loss on 
sales of securities owned by decedent 
was their value at his death under 
statute making fair market value at 
time of acquisition of property ac- 
quired by bequest, devise, or inherit- 
ance the basis and Treasury Regula- 
tion providing that all titles to prop- 
erty so acquired relate back to de- 


eedent’s death even though interest 
acquired was at date of death con- 
tingent. Revenue Act 1934, § 113(a) 


(5), 26 U.S.C.A. Int.Rev.Acts, page 697. 
—Helvering v. Reynolds, 61 S.Ct. 971, 
313 U.S. 428, 85 L.Ed. —, 134 A.L.R. 
1155, reversing Reynolds vy. Commis- 
sioner of Internal Revenue, 114 F.2d 


a 


Where taxpayer, who in 1934 re- 
ceived, under a contingent remainder, 
his share of a testamentary trust in- 
cluding securities which had been re- 
ceived by trustee from decedent’s es- 
tate and securities which had _ bee 
purchased by trustee, sold securities 
in each group during 1934, the proper 
basis for computing gain or loss on 
sales of securities purchased by trus- 
tee was the cost to trustee under stat- 
ute making fair market value at time 
of acquisition of property acquired by 
bequest, devise, or inheritance the 
basis and Treasury Regulation pro- 
viding that all titles to property so 
acquired relate back to decedent’s 
death even though interest acquired 
was at date of death contingent. Rev- 
enue, Act, 1934, § 113(a) .(5),.26 US. 
C.A. Int.Rey.Acts, page 697.—Helver- 
ing v. Reynolds, 61 S.Ct. 971, 313 U. 
S.. 428, 85 L.Wd. —, 134 A.L.R. 1155, 
reversing Reynolds vy. Commissioner of 
Internal Revenue, 114 F.2d 804, cer- 
tiorari granted Helvering v. Reynolds, 
Gives cla, Vil aip LZ Was. women e Sos aab de 


U.S. Where testamentary trustees 
at termination of trust in 1923 de- 
livered to taxpayers as legatees cer- 
tain securities which taxpayers sub- 
sequently sold in 1934 and 1936, the 
proper basis for computing gain or 
Joss on such sales was the value of 
the securities at the death of the 
decedent, even if taxpayers had at 
date of death only contingent inter- 
ests under Florida law. Revenue Acts 
T9ZAT LOS6 A$ “PLS (a) 3(5)s > VENUES. CuA. 
Int.Rev.Acts, pages 697, 860.—Cary vy. 
Commissioner of Interna] Revenue, 61 
S.Ct. 978, 313 U.S. 441, 85 L.Ed. —, 
affirming Cary v. Helvering, 116 F.2d 
800, certiorari granted Cary vy. Com- 
missioner of Internal Revenue, 61 S.Ct. 
740, 312 U.S. 675, 85 L.Ed. —-; Flagler 
v. Commissioner of Internal Revenue, 
61 S.Ct. 978, 313 U.S. 441, 85 L.Ed. 
—,, affirming Flagler v. Helvering, 116 
F.2d 800, certiorari granted Flagler v. 
Commissioner of Internal Revenue, 61 
S'Ct.) 740.) 3122 US, 2675, 185. Ed: 
and Flagler’s Estate v. Commissioner 
of Internal Revenue, 61 S.Ct. 740, 312 
U.S. 675, 85 L.Ed. —-; Matthews’ v. 
Commissioner of Internal Revenue, 61 
S.Ct. 978, 313 U.S. 441, 85 L.Ed. —, 
affirming Matthews v. Helvering, 116 
F.2d 800, certiorari granted Matthews 
v. Commissioner of Internal Revenue, 
61 S.Ct. 740, 312 U.S.-675, 85 L.Hd. 


U.S.Ga. Taxpayer's acceptance of 
water district’s offer to pay much less 
than par value for district’s bonds 
which taxpayer had acquired by gift 
and taxpayer’s delivery of bonds to 
district constituted “retirement” of 
bonds, and taxpayer’s loss was a “cap- 
ital loss” and was not deductible, in 
computing income tax, as a “bad debt.” 
Revenue Act 1934, §§ 23(k), 117(f), 26 
U.S.C.A. Int.Rev.Acts, pages 673, 708. 
—McClain vy. Commissioner of Internal 
Revenue, 61 S.Ct. 373, affirming 110 F. 
2d 878, certiorari granted 60 S.Ct. 1079, 
310 U.S. 620, 84 L.Ed. 1393; MHelver- 
ing v. Thomson, 61 S.Ct. 373, reversing 
Thomson y. Commissioner of Internal 
Revenue, 108 F.2d 642, certiorari grant- 
ed Helvering vy. Thomson, 60 S.Ct. 1082, 
310 U.S. 620, 84 L.Ed. 1393. 


Where taxpayer who had bought 
$25,000 par value of debentures for 
$24,750, surrendered debentures to is- 
suer’s receiver pursuant to plan of 
reorganization providing that receiver 
should pay $5 for each $1,000 deben- 
ture surrendered for cancellation, tax- 
payer’s loss was not deductible as a 
“bad debt” in computing income tax, 
but transaction constituted a “retire- 
ment,’ and loss was a “capital loss’’. 
Revenue Act 1934, §§ 23(k), 117(f), 26 
U.S.C.A. Int.Rey.Acts, pages 673, 708. 
—McClain v. Commissioner of Internal 
Revenue, 61 S.Ct. 373, affirming 110 
F.2d 878, certiorari granted 60 S.Ct. 
1079, 310 U.S. 620, 84 L.Ed. 1393; Hel- 
vering v. Thomson, 61 S.Ct. 373, re- 
versing Thomson v. Commissioner of 
Internal Revenue, 108 I'.2d 642, certio- 


ary w ‘ 
rari granted Helvering ~ 


S.Ct. 1082, 310 U.S. 
£393 eo if aL ‘ 

C.C.A.1. A sale need not be by 
untary action of taxpayer in ord 
be a “sale or exchange” within m 7 
ing of section of Revenue Act respect-_ 
ing percentages of gain or loss recog-_ 
nized: upon the sale or exchange of 
capital asset which shall be consid 
in computing net income. Reve 
Act 1934, § 117(a, d), 26 U.S.C.A. ] 
Rev.Acts, pages 707, 708.—Commiss 
er of Internal Revenue y. Coggan, 1 
F.2d 504. 

Where taxpayer bought stock in 
Michigan corporation in 1931, and : 
sessments: were thereafter made agair 
stock, and corporation sold stock 
auction in 1935, after taxpayer f 
to pay assessments, and sale relieve 
taxpayer from liability in action 
corporation to recover assessments, 
was the “identifiable event” ones : 

stoc: 
Me 


guishing taxpayer’s interest in 
and establishing his loss which 
a “capital loss” from “sale or 
change’ of a capital asset w. 
Revenue Act provisions respecting p 
centages of gain or loss recognize: 
upon sale or exchange of a eri 
asset which shall be considered 
computing net income. Pub.Acts 


LOSL PNowes 2 thesia on 
1934, §§ 23(e) (2), (i), 117(a 
S.C.A. Int.Rev.Acts, pages 6 


707, 708; 
(g, k), 26 U.S.C.A. Int.Rey.Acts, 
1013.—Commissioner of Internal 
enue v. Coggan, 119 F.2d 504. — 
Where taxpayer bought stock in 
Michigan corporation in 1931, and 
sessments on stock in the two su 
ceeding years made total cost of s) 
$1,714.50, and assessments totalin: 
per share were made in 1934, 
corporation sold stock at auction 
1935 after taxpayer failed to pay a! 
sessments, and market value of stoe 
subject to assessments, was 70 to 
eents per share on date of sale, ar 
sale relieved taxpayer from liabilit 
in action at law by corporation to r 


as an 
stock beeame worthless durin 
prior to sale. Pub.Acts Mich.1931, 
327, § 28; Revenue Act 1934, §§ 23 
(2),.4 (Dine 217 ta) 2 Cees Cras 
Rey.Aets, pages 672, 673, 707; 
enue Act 1938, § 23(g, k), 26 U.S.C 
Int.Rev.Acts, page 1013.—Commissi¢ 
er of Internal Revenue y. Coggan, 
F.2d 504. 


Where taxpayer received a mortga: 
on land in Massachusetts, and mor 
gagor’s straw bought land at tone 
closure sale in March, 1930, and gave 
taxpayer a new mortgage, and City 
Boston purchased land at tax sale in 
August 1930, and in 1932 straw con- 
veyed her equity of redemption, sub 
ject to outstanding tax titles, to tax- 
payer’s straw in lieu of foreclosure, 
the extinguishment of taxpayer’s in- 
terest by a final decree entered in 1Bys 
cember 1935, by land court, on city’s — 
petition, foreclosing right to redeem — 
from tax sale, was a “sale or ex- 
change’ within Revenue Act provisions } 
concerning percentages of gain or loss 
recognized upon sale or exchange of’ 
capital assets which shall be consid-. 
ered in computing net income. Gen. — 
Laws Mass. ec. 60, §§ 4 Rey- 
enue Act 1934, §§ 23(e) 
(ay) 216 “US! Cra, 
CUZMEOTS MUON, 
ee Revenue v. Coggan, 119 F.2d 
04. 

Where items of permissibly recog- 
nized loss sustained by taxpayer in 
1935 on sales of capital assets under AP. 
section of Revenue Act respecting per- iL. 
centages of gain or loss recognized up- 
on sale or exchange of capital assets 
which shall be considered in comput- 
ing net income totaled $4,918.72, and ' 
taxpayer’s capital gains during 1935 M. 
were $1,978.50, the maximum deduc- 
tion for losses allowable to taxpayer — 


Er 


was $3,978.50. Revenue Act 1934, § 
117(a, d), 26 U.S.C.A. Int.Rev.Acts, z 
pages 707, 708.—Commissioner of In- ce 


Nate are eae 
4 a ae eae 
Coggan, 119 F.24 
In enacting statutory pro- 
visions for income tax deductions with 


respect to corporations, is 
only interested 


Congress 
in determining what 
part of a corporation’s gross income 
it believes should be treated as net 
neome for purposes of income taxation. 
Revenue Acts 1934 and 1936, § 23(a) 
S(t), (i) 26: 0.8.C.A: a aR pe Oo Det 


Meeit..2602,. 673. and 827, 
_ Young, Inc., v. Commissioner of Inter- 

nal Revenue, 120 F.2d 159. 

C.C.A.1. Where taxpayer, a corpora- 
ion, made advances to a wholly owned 
3 bsidiary throughout years from 1933 
to 1936, without expectation of repay- 
ment, and taxpayer was not obligated 
o make advances, which were purely 
luntary payments to be applied to 
lay subsidiary’s debts, and subsidiary 
as engaged in a completely different 

line of business from that of taxpayer, 
losses sustained as result of advances, 

which were not repaid, could not be 
_ deducted either as ‘ordinary and neces- 
sary business expenses” or as “losses 
not compensated for by insurance” or 
otherwise in computing taxpayer’s in- 
come taxes for 1934, 1935 and 1936, 
en if taxpayer’s credit and reputation 
Ss improved by making advances. 
2a enue Acts 1934 and 1936, § 23(a) 

(f), 26 U.S.C.A. Int.Rev.Acts, pages 671, 

73 and 827, 828.—W. IF. Young, Inc. v. 
Sommissioner of Internal Revenue, 120 

2d 159. 

- Voluntary payments of the obliga- 
is of another are neither ‘ordinary 
d necessary business expenses’ nor 
sses not compensated for by insur- 
e” within meaning of Revenue Act 
ovisions that in computing net in- 
e there shall be allowed as deduc- 
ons from gross income all ordinary 
f - necessary business expenses paid 
or incurred during taxable year in 
rrying on any trade or business and, 
in the case of a corporation, losses sus- 
tained during taxable year and _ not 
_ecmpensated for by insurance or other- 
wise. Revenue Acts 1934 and 1936, § 
23(a) (f), 26 U.S.C.A. Int.Rev.Acts, pag- 
71, 672 and 827, 828.—W. F. Young, 
_ vy. Commissioner of Internal Rey- 
enue, 120 F.2d 159. 
_ Under Revenue Act provisions that 
. case of a corporation there shall be 
lowed as deductions from gross in- 
come in computing net income losses 
vet: ined during the taxable year and 
compensated for by insurance or 
otherwise, the “losses” intended to be 
eductible are, in general, physical 
ses by fire, flood or other like caus- 
which are not covered by insurance. 
enue Acts 1934 and 1936, § 23(f), 
U.S.C.A. Int.Rev.Acts, pages 672 and 
828.—W. I. Young, Inc. v. Commission- 
of Internal Revenue, 120 F.2d 159. 
©.C.A.1. Whether losses sustained 
by taxpayer, a corporation, as result 
advances made to taxpayer’s wholly 
owned subsidiary were deductible 
losses for purposes of calculating tax- 
_ payer’s income taxes depended entirely 
on interpretation of intention of Con- 
gress under applicable provisions of 
the Revenue Acts. Revenue Acts 1934 
»and 1936, § 23(a) (f) (kK), 26 U.S.C.A. 
Int.Rev.Acts, pages 671, 672, 678, and 
827, 828.—W. F. Young, Ine. v. Com- 
missioner of Internal Revenue, 120 F. 
» 20-159. 

©.C.A.1. In calculating income taxes, 
there can be no deduction for a debt 
ascertained to be worthless and charged 
off within the taxable year when the 
debt was worthless when contracted 
and when the taxpayer lent the money 
; with no hope or expectation of repay- 
ment. Revenue Acts 1934 and 1936, § 
_ 23(k), 26 U.S.C.A. Int.Rev.Acts, pages 
673 and 828.—W. F. Young, Ine. yv. 
Commissioner of Internal Revenue, 120 
F.2d 159. 

Where taxpayer, a corporation, before 
making advances to a wholly owned 
subsidiary throughout years from 1933 
to 1936, never expected repayment and 
intended to eliminate so-called loans 
representing such advances from tax- 
payer’s books from moment that en- 
tries respecting advances were made as 


= 


“ pen Kg S, : 
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of ‘gifts’, an 
from were not be 
debts” in calculating income taxe 
1934, 1935 and 1936, notwithstanding 
contention that there was a legal ob- 
ligation to repay advances which tax- 
payer could enforce, especially where 
advances were, in a sense, intra-family. 
Revenue Acts 1934 and 1936, § 23(k), 
26 U.S.C.A. Int.Rey.Acts, pages 673 and 
828.—W. FE. Young, Inec., v. Commis- 
sioner of Internal Revenue, 120 F.2d 
159: 

Intra-family advances are presumed 
to be “gifts’, for purposes of comput- 
ing income taxes, unless it is shown 
otherwise, but where an expectation 
of repayment is found, and such ex- 
pectation is not fulfilled, a “bad debt’ 
deduction will be allowed. Revenue 
Acts 1934 and 1936, § 238(k), 26 U.S. 
C.A. Int.Rev.Acts, pages 673 and 828,— 
W. F. Young, Inc., v. Commissioner 
of Internal Revenue, 120 F.2d 159. 

Where taxpayer, a Massachusetts 
corporation, before making advances 
to a wholly owned subsidiary through- 
out years from 1933 to 1936, never 
expected repayment and intended to 
eliminate so-called loans representing 
such advances from taxpayer’s books 
from moment that entries respecting 
advances were made as loans on books, 
taxpayer could not in computing in- 
come taxes for 1934, 1935 and 1936 
claim a deduction, as “bad debts”, for 
losses sustained as result of advances, 
which were never repaid, on theory 
that a deduction should not be denied 
because taxpayer was unwise in mak- 
ing advances or in relying for repay- 
ment upon a borrower who was in an 
obviously bad financial condition. Rev- 
enue Acts 1934 and 1936, § 23(a) (f) 
(k), 26 U.S.C.A. Int.Rev.Acts, pages 
671, 672, 673 and 827, 828.—W. F. 
Young, Inc., v. Commissioner of Inter- 
nal Revenue, 120 F.2d 159. 

Under Revenue Act provisions re- 
specting deductions from gross income 
for bad debts and losses sustained by 
corporations in computing net income, 
Congress did not, in addition to pro- 
viding for deduction of certain losses, 
intend to allow the deduction of other 
losses as bad debts when the taxpayer 
knew that money lent would never be 
repaid and when the amount was 
known to be a loss at moment it was 
paid over, and so-called debts which 
were never expected to be repaid must 
be deducted as losses or not at all. 
Revenue Acts 1934 and 1936,-§ 23(f) 
(k), 26 U.S.C.A. Int.Rev.Acts, pages 
672, 673 and 828.—W. F. Young, Ine., 
vy. Commissioner of Internal Revenue, 
120 F.2d 159. 

Where taxpayer, a corporation, in 
1934 charged off as worthless only 
$75,000 on unsecured notes owed to 
taxpayer by its wholly owned’ sub- 
sidiary and $66,377.32, which repre- 
sented the sum of voluntary advances 
made to subsidiary during 1934 with- 
out expectation of repayment, in com- 
puting income taxes for 1934, taxpayer 
could not deduct $66,377.32 as a “bad 
debt” on ground that moneys ad- 
vanced to subsidiary before 1934 repre- 
sented true debts which could have 
been charged off as worthless in 1934 
and amounted to more than $66,377.32. 
Revenue Acts 1934 and 1936, § 23(k), 
26 U.S.C.A. Int.Rev.Acts, pages 673 and 
828.— W. F. Young, Inc. v. Commis- 
pes? of Internal Revenue, 120 F.2d 

C.C.A.1. Under Revenue Act provi- 
sions that in computing net income 
there shall be allowed as deductions 
from gross income ‘debts ascertained 
to be worthless and charged off within 
the taxable year’, quoted language 
means debts which were considered 
good when made but subsequently as- 
certained to be worthless. Revenue 
Acts 1934 and 1936, § 23(k), 26 U.S. 
C.A. Int.Rey.Acts, pages 673 and 828. 
—W. ¥F. Young, Inc., v. Commissioner 
of Internal Revenue, 120 F.2d 159. 

C.C.A.2. Where sole stockholders of 
insolvent corporation in order to safe- 


assumed liabilities of the 
and made payments. to 


ts_ eno 


and making of the payments did not 
result in ‘capital contributions” to the 
corporation so as to require finding 
that stock of the corporation which 
was acquired by corporate taxpayer 
was of value when acquired so as to 
entitle the taxpayer, for purpose of 
determining income and excess profits 
taxes, to claim loss upon sale of the 
stock. Revenue Act 1932, § 112(b) (5), 
26 U.S.C.A.Int.Rev.Acts, page 51: 
Barnet S. Milman, Inc., v. Commission- 
er of Internal Revenue, 114 F.2d 95. 
C.C.A.2. Corporate taxpayer which 
acquired stock in exchange for issue of 
its own stock was required to take 
the basis of the stock in the hands 
of the transferor, in determining 
whether taxpayer could claim loss 
upon sale of the stock, for purpose 
of determining income and excess prof- 
its taxes. Revenue Act 1932, § 113(a) 
(8), 26 U.S.C.A.Int.Rev.Code, § 113(a) 
(8).—Barnet S. Milman, Ine, v. Com- 
PuseLOner of Internal Revenue, 114 F. 


©.C.A.2. In determining when stock 
became ‘worthless’ so as to entitle 
taxpayer to deduct its basis from gross 
income, the common stock of a corpo- 
ration has no value when its assets 
fairly appraised are less than its li- 
abilities, except when there is a rea- 
sonable prospect of improved condi- 
tions which will bring about the re- 
verse, and the question is one which 
must be decided upon the peculiar cir- 
cumstances in each instance. Revenue 
Act 1932, § 23(e), 26 U.S.C.A. Int.Rey. 
Code, § 23(e).—Thompson yv. Commis- 
piener of Internal Revenue, 115 F.2d 


©.C.A.2. A vested remainder, sub- 
ject to be divested, is ‘‘tacquired’’ when 
it vests.—Van' Vranken v. Helvering, 
115 F.2d 709. : 

Where shares of stock which tax- 
payer sold in 1935 were delivered to 
taxpayer upon mother’s death in 1930 
under father’s will leaving estate to 
mother in trust for life with remain- 
der in part to taxpayer if she out- 
lived mother, the time of ‘‘acquisition’”’ 
of the shares, within statute providing 
that basis for determining gain or loss 
upon sale of property transmitted at 
death shall be value at time of “acqui- 
sition,” was time of father’s death, and 
not mother’s, regardless of whether the 
remainder to taxpayer was vested or 
contingent at common law. Revenue 
Act. E9345) § al L3(a) Gb) 264 UuseGuAe 
Int.Rev.Acts, page 380.—Van Vranken 
v. Helvering, 115 F.2d 709. 

C.C.A.2. The basis for computing 
gain or loss on sale of remainder prop- 
erty received by taxpayer under trust 
established by deed of taxpayer’s an- 
cestor for income tax purposes was the 
value thereof at time of ancestor’s 
death rather than value at time of ter- 
mination of life estate. Revenue Act 
1932, § 113(a) (4), 26 U.S.C.A. Int. Rey. 
Acts page 515.—Archbold vy. Helvering, 
115 F.2d 1005. 

C.C.A.2. Some liberality is accord- 
ed to a taxpayer who seeks to deduct 
loss sustained by reason of corporate 
stock becoming worthless regarding 
the fixing of the time when the stock 
became worthless, and worthlessness 
must be established by some identifi- 
able event, but taxpayer cannot him- 
self fix such event by selling for nom- 
inal amount stock that had become 
worthless in a prior year.—Keeney v. 
Commissioner of Internal Revenue, 116 
F.2d 401. 

Where race track owned by corpo- 
ration the stock of which was owned 
by taxpayer was sold for salvage pur- 
poses in 1938, and taxpayer transfer- 
red to buyer the stock together with 
notes evidencing taxpayer’s advances 
to corporation, the nominal considera- 
tion paid by buyer was required to be 
ascribed to payment for the notes 
rather than the stock, since the notes 
were a prior claim upon the corpora- 


i 
creditors, the assumption of liabilities 


+e 


ae ‘ Ue 
Where. Pepin transfer- 
ring ‘to corporation assets possessing 
market value much less than their cost 
_ basis, received corporation’s capital 
stock and unsecured promissory note, 
which was later split into two notes, 
one of which was for $70,000 and 
which was sold the same year for that 
amount, the $70,000 note did not con- 
stitute a “security” within provision 
that no gain or loss should be recog- 
nized in case of a transfer in exchange 
for corporate securities giving trans- 
feror control of corporation, so as to 
permit claim of loss on sale of note 
based on cost basis of assets transfer- 
red, but constituted ‘other property” 
to which cost basis of $70,000- was to 
-be assigned, so that no loss could be 
claimed on the sale for that amount. 
Revenue Act 1932, 85 112(b). (5), (e), 
IW3i(a) \ (66)... 26 U.S.C.A Int. Rev.Code, 
pages 511, 513, 515.—Lloyd-Smith v. 
Commissioner of Internal Revenue, 116 
F.2d 642. 

Unsecured short-term obligations do 
not ordinarily constitute “securities” 
within provision that no gain or loss 
should be recognized in ease of transfer 
in exchange for corporate securities 
giving transferor control of corpora- 
tion, since such obligations do not fur- 


nish any continuity of interest. Reve- 
nue Act 1932, § 112(b) (5), 26 U.S.C. 
A,  Int.Reyv. Code, page 511.—ULloyd- 


Smith v. Commissioner of Internal Rey- 
enue, 116 F.2d 642. 

C.C.A.2. Where taxpayer 
son’s note which became uncollectible 
during year 1934 although not due un- 
til the next year, note became ‘‘worth- 
less” in 1934, within revenue act, and 
hence taxpayer could not deduct 
amount of note from gross income in 
computing income taxes for 1935. 
Revenue Act 1934, § 23(k), 26 .U.S.C.A. 
Int.Rey.Acts, page 673. —Bonynge v. 
Helvering, 117 W.2d- 157. 

C.C.A.2. A bona fide ascertainment 
by taxpayer of worthlessness of a debt 
will justify a deduction of the debt for 
income tax purposes, regardless of 
whether its worthlessness could have 
been ascertained prior to the year when 
it was discovered. Revenue Act 1928, 
§ 23(j), 26 U.S.C.A. Int.Rev.Acts, page 
357.—Curry v. Commissioner of Inter- 
nal Revenue, 117 F.2d 307. 

A taxpayer who knows the worthless- 
ness of a debt in a certain year and 
yet chooses to indulge in hopes that 
something may still be realized from 
the claim that at the time has neither 
collectibility nor market value will not 
be allowed to delay taking deduction of 
the debt for income tax purposes, until 
all his hopes or illusions are complete- 
ly dispelled. Revenue Act 1928, § 23(j), 
26 U.S.C.A. Int.Rev.Acts, page 357.— 
Curry v. Commissioner of Internal Rey- 
enue rw 117 R203 0%, 

Although test of ascertainment of 
worthiessness of debt for purpose of in- 
come tax deduction is a subjective one, 
and taxpayer will not lose his right to 
deduct debt through mere error of 
judgment concerning worthlessness of 
debt, proof that in a particular year 
facts known to taxpayer’ indicated 
worthlessness of debt and that it was 
then actually worthless justifies in- 
ference that taxpayer then ascertained 
it to be worthless. Revenue Act 1928, 
§ 23(j), 26 U.S.C.A. Int.Rev.Acts, page 
857.—Curry v. Commissioner of Internal 
Revenue, 117 F.2d 307. 

C.C.A.2, Under statute authorizing 
deduction from gross income of loss 
incurred in transaction entered into for 
profit, loss suffered on realty has same 
standing as loss on personalty if 
worthlessness is definitely established. 
Revenue Act 1934, § 23(e) (2), 26 U.S. 
C.A. Int.Rev.Code, § 23(e) (2). —Com- 
missioner of Internal Revenue v. Hoff- 
man, 117 F.2d 987. 

C.C.A.2. Where interest in improved 
realty, owned by taxpayers subject to 
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held his 


Prewn were ented to deduct from gross 


title remained in taxpayers until com- 
pletion of foreclosure au LD) 2. 
1935. Revenue Act 1934, a AS 
26 U.S.C.A. Int.Rev.Code, ish 
Commissioner of Internal i ovenne Vv. 
Hoffman, 117 F.2d 987. 
C.C.A.2. Where articles of partner- 
ship provided that, upon withdrawal 
of partner, stock exchange seat and 
real estate owned by partnership 
should be revalued as of end of year, 
and revaluation resulted in loss in 
amount claimed by withdrawing part- 
ner in joint income tax return, effect 
of withdrawal was to transfer to other 
partners, for continuance in business, 
withdrawing partner’s interest in stock 
exchange seat and_ real estate, and 
transaction amounted to “sale of capi- 
tal assets” to remaining partners, and 
loss sustained by withdrawing partner 
was a “capital loss’, within the Reve- 
nue Act limiting to g9. 000 losses from 
sale or exchange of capital assets in 
determining income tax. Revenue Act 
1934, § 117(d), 26 U.S.C.A. Int.Rev. 
Acts, page _708.—McClellan vy. Commis- 
plones of Internal Revenue, 117 F.2d 
C.C.A.2. In establishing 
“worthlessness” for purposes of deter- 
mining a taxpayer’s right in calculat- 
ing income taxes to deduct as a loss 
sustained the cost of stock previously 
purchased, taxpayer is aided by rule 
that date is to be: fixed by identifiable 


events which form basis of reasonable 
grounds for abandoning pay hope for 


future. Revenue Act 1934, 23(e), 26 
U.S.C.A. Int.Rev.Acts, page ere —Mah- 
ler vy. Commissioner of Internal Rey- 
enue, 119 F.2d 869. 


C.C.A.2,. That taxpayers claiming the 
right in calculating income taxes to 
deduct as a loss sustained during 1934 
or 1935 the cost of stock previously 
purchased disproved commissioner’s 
allegation that stock did not become 
worthless before 1936 did not entitle 
taxpayers to a deduction for 1934 or 
1935. Revenue Act 1934, § 23(e), 26 
U.S.C,A. Int.Rev.Acts, page 672.—Mah- 
ler v. Commissioner of Internal Reve- 
nue, 119 F.2d 869. 

When a deduction 1n calculating in- 
come taxes is based on stock becoming 
worthless in a given taxable year, tax- 
payer must show facts proving that 
worthlessness occurred in such year. 
Revenue Act 1934, § 23(e), 26 U.S.C.A. 
Int.Rev.Acts, page 672.—Mahler v. Com- 
missioner of Internal Revenue, 119 F. 
2d 869. 

The mere fact of a receivership or 
reorganization proceeding for a cor- 
poration in which taxpayer owns stock 
is not alone sufficient to fix date when 
stock became “worthless” for purposes 
of determining taxpayer’s right in com- 


puting income taxes to deduct as a 
loss the cost of stock, and date of 
“worthlessness” is not necessarily the 


date on which final order of confirma- 
tion or liquidation ‘is entered. 
Act 1934, § 238(e), 26 U.S.C.A. Int.Rev. 


Acts, page 672.—Mahler y. Commis- 
gioper of Internal Revenue, 119 F.2d 
9: 
In establishing date of ‘‘worthless- 


ness” for purposes of determining a 


taxpayer’s right in calculating income 


taxes to deduct as a loss sustained the 
cost of stock previously purchased, 
taxpayer is aided by rule that date is 
to be fixed by identifiable events which 
form basis of reasonable grounds for 
abandoning any hope for future. Reve- 
nue Act 1934, § 23(e), 26 U.S.C.A. Int. 
Rev.Acts, page 672.—Mahler vy. Com- 
missioner of Internal Revenue, 119 F. 
2d 869. 

In determining a taxpayer’s right in 
calculating income taxes to deduct as 
a loss sustained during a certain year 
the cost of stock previously purchased, 
taxpayer cannot be an incorrigible opti- 


iBeoek, Woe can he 


tion of his deductions to suit 


income in 1934, notwithstanding that 


Or ae 


date of 


Revenue 


ostpon 
manner which amounts to a man ule 


come. Revenue Act 1934, § 23(e) 
U.S.C.A. Int.Rev.Acts, page 672.— 
ler y. Commissioner of Internal” 
nue, 119 F.2d 869. i 
Generally, a taxpayer claimi g 
right in calculating income t 
deduct as a loss sustained during 
certain year the cost of stock pre 
ly purchased must claim his deat 
in year in which events are su 
furnish convincing evidence tha 
has in fact become worthless — 
year, and one form of effective evi 
though not necessarily conclusive i 
the existence of an Rene ba 
ance sheet showing whether asse s 
ceed liabilities, so as to leave 
equity for the stock, Revenue 
1934, § 23(e), 26 U.S.C.A. Int. 


hands, and receivers were up 
seded by a_ trustee appointed 
reorganization braces dite nndee a 


tain years the cost of ee p i, 
purchased, the date when stock be 
“worthless”? was to be determinec 


11 USCA. § 207. orator Van ( 
sioner of Internal Revenue, | 
869. \ 

C.C.A.2. The provision i d 
Act that basis for determini 
or loss from shares of stockiay 
of donee would be same as i 
of donor refers only to ‘una 
basis” which is but one, factor i 
mining the “substituted basis,’”’ \ 
is amount used in determining > ais 
loss from shares of stock feng 
tax purposes. Revenue Act_ 
111(a), 113(a) (2); 

§ 115(c), 6 U.S:CA 
peat 113 (a) (2) 

.C.A. Int. Rev. Acts, 
Ponta ral v. Commissioner 0 
Revenue, 120 F.2d 223. 


C.C.A.2. 
of roofs of two Cree upon x 
ers’ house was not fadueeties fr 
their joint income under statute © 
mitting deduction of loss of prop 
not connected with trade or business 
loss arises from fire, storm, shipw 
or other casualty, since the word 
alty’”’ denotes an accident, a mish 
some sudden invasion by a h 
agency, and excludes the progre 
deterioration of property \ through 
steadily operating cause. 26 U.S. 
Int.Rev.Code, § eat) (3).—Fay ve be 
vering, 120 P.2d 253. 

C.C.A.2. Where, on odorcanteon 
of taxpayer’s subsidiary, taxpay 
which had held all shares of subsidiar 
and its demand note, received subsit 
ary’s new ‘Class B” stock in exchange 
for old stock and note, and new ‘‘C 
A’’ shares were issued to bondhol 
for bonds, taxpayer was not entitled t 
deduction of an alleged loss on theo 
that it received all the new stock and 
as an independent transaction delivered 
“Class A” stock to bondholders in con-— 
sideration of promise to reduce interest — 
and extend maturity, in absence 
any showing of value of “Class A’ 
stock which would be the measure of 
the alleged loss. Revenue Act 1934, § 
23(f), 26 U.S.C.A. Int.Rev.Code, § § 23(1) 5 
Revenue Act 1934,.§ 117d)? 26°USes 
A. Int.Rev.Acts, page 708.—Hoagland 
Corporation v. Helvering, 121 F.2d 962. 

If transaction whereby taxpayer, 
which had held all shares of its sub- 
sidiary and subsidiary’s demand note, 
received subsidiary’s new “Class B” 
stock in exchange for old stock and note 
on reorganization of subsidiary, was — 
within provision of Revenue Act stating — 


se es ia ae ta Ae 
a a Se ty ee fae s 
Shee ee 3 
aay 89 ‘ 
that no gain or loss should be recog- 
nized on an exchange of stock for stock 
on reorganization, taxpayer sustained no 
deductible loss. Revenue Act 1934, § 
Be 12d) (3); 926 “US, CVA, Int.Rev. Acts, 
page 692.—Hoagland Corporation v. 
_» Helvering, 121 F.2d 962. 
_ _. €.C.A.2, Even if transaction where- 
by taxpayer on reorganization of its 
subsidiary received subsidiary’s new 
“Class B” stock in exchange for sub- 
__— sidiary’s old stock and demand_ note 
held by taxpayer did not constitute an 
_ exchange of stock for stock on reor- 
ganization, in connection with which 
no gain or loss would be recognized un- 
der Revenue Act, taxpayer was not en- 
titled to deduction of an alleged loss in 
connection with transaction, where 
there was no showing of either the 
99 “basis” of note and old shares or val- 
ue of the “Class B” shares received in 
exchange therefor. Revenue Act 1934, 
 § 112(b) (3), (g) (1) (D), 26 U.S.C.A. 
_ Int.Rey.Acts, pages 692, 695, 708.— 
ety Ee oad Corporation y, Helvering, 121 


.C.4.2. The purpose of provision in 
nternal Revenue Act relating to recog- 
nition of gain or loss on sale or ex- 
change of property was to make mere 
formal changes immaterial either for 
or loss. Revenue Act 1934, § 112, 
U.S.C.A. Int.Rev.Acts, page 692.— 
vering v. New Haven & S. L. R. Co., 
F.2d 985. 


1A: .C.A.2. Where taxpayer borrowed 
_ 27,700 shares of stock in order to effect 
various short sales in 1932 and 1933 


f veries and to repay his borrowings, 
6 alleged covering purchase of the 
100 shares difference was retained 
nder his control, taxpayer’s unfulfilled 
intention to make a covering purchase 
did not result in a “completed transac- 
on” on which gain or loss was rea- 
ed for income tax purposes, but gain 
' loss was only realized when the 
yrrowed stock was delivered in 1938. 
ecurities Exchange Act 1934, § 1 et 
.. 15 U.S.C.A. § 77b et seq.—Richard- 
son v. Commissioner of Internal Reve- 
hue, 121 F.2d 1. 
Where taxpayer borrowed 27,700 
shares of stock in order to effect vari- 
ous short sales totaling 34,800 shares, 
purchased stock in like amount in 
order to make deliveries and to repay 
~ borrowings, gain or loss incurred 
through the short sales was determined 
by what taxpayer paid for the shares 
actually delivered, and there was no 
gain or loss until year that shares 
were actually returned, though pur- 
chases were partly made in prior year. 
‘Securities Exchange Act 1934, § 1 et 
mersed-n to. U.8.C.Ao §(77b et seq.—Rich- 
-ardson y. Commissioner of Internal 
- Revenue, 121 F.2d 1. 


_©.C.A.2, Where taxpayer on 


; s new “Class B” stock in 
exchange for subsidiary’s old stock 
and note held by taxpayer, taxpayer 


was not entitled to deduction of a loss 
- measured as a bad debt in connection 

with exchange of the note, in absence 
of any showing that note was ascer- 
tained to be worthless in year for 
which deduction was claimed. Revenue 
— Act 1934, § 112(b) (3), 26 U.S.C.A. Int. 
 Rey.Acts, page 692.—Hoagland Corpo- 
_ ration v. Helvering, 121 F.2d 962. 


 €.C.A.3. The word ‘sale’, as used 
in provision of revenue statute limit- 
ing deduction of losses from _ sales 
_ or exchanges of capital assets to $2,000 
in excess of pois from such transac- 
no 


tions, does include foreclosure 
sales for amounts less than the 
amounts of the foreclosed mortgages. 
Revenue Act 1934, § 117 (da), 26 US. 
C.A.Int.Rey.Acts, page 708.—Polin v. 
Commissioner of Internal Revenue, 114 
F.2d 174. 

A transaction by which taxpayer 
and his co-owners tranferred mort- 
gaged property, which constituted a 
capital asset of parties, to mortgagee, 
in return for mortgagee’s agreement 
relieving taxpayer and his co-owners 
of any personal liability under bond 


; sts) 
or for delinquent taxes , 
stitute a “sale” or “exchange” 
payer’s interest in property, within 
provision of reyenue statute limiting 
deduction of losses from sales or ex- 
changes of capital assets to $2,000 in 
excess of gains from such transactions 
where bond already limited obligors 
liability to the property conveyed by 
the mortgage securing the bond, and 
hence taxpayer’s loss on account of 
such transaction was an ordinary loss 
for which he was entitled to deduc- 
tion in full against gross income for 
the taxable year. Revenue Act 1934, 
§ 117 (dad), 26° U.S.C-A.Int. Rev.Acts, 
page 708.—Polin v. Commissioner of 
Internal Revenue, 114 F.2d 174. 

C.C.A.3. The term “sales or ex- 
changes” as used in Revenue Act pro- 
viding that losses from sales or ex- 
changes of capital assets shall be al- 
lowed only to extent of $2,000 plus 
gains from sales or exchanges, must 
be accorded its ordinary meaning and 
is not to be tortured into strained con- 
struction. Revenue Act of 1934, § 117 
(d), 26 U.S.C.A. Int.Rev.Acts, page 708. 
—William Flaccus Oak Leather Co. v. 
Commissioner of Internal Revenue, 114 
F.2d 783. 

Money which was received by corpo- 
rate taxpayer as insurance for loss by 
fire of capital assets, and was not re- 
invested in property: similar to that 
destroyed was received through a ‘sale 
or exchange” of the capital assets, and 
was a “capital gain’’ and not “ordinary 
income,’’ and could be set off against 
capital losses in determining the tax- 
payer’s income tax. Revenue Act of 
1934, § 117(d, f), 26 U.S.C.A. Int.Rev. 
Acts, page 708.—William Flaccus Oak 
Leather Co. v. Commissioner of Internal 
Revenue, 114 F.2d 33 

C.C.A.3. Any losses sustained in mu- 
tual purchases and sales of stock and 
sale to and purchase from wife’s hold- 
ing company over a period of a few 
weeks beginning in November 1929, 
were not deductible in arriving at tax- 
payers’ income taxes for period in 
question.—Du Pont v. Commissioner of 
Internal Revenue, 118 F.2d 544. 

C.C.A.3. In determining date when 
loss because of worthlessness of stock 
occurred so as to be deductible from 
income tax, it is the actuality rather 
than the imminence of loss which is 
the determinant. Revenue Act 1934, § 
23(e) (2), 26 U.S.C.A. Int.Rev.Acts, 
page 672.—Connelly v. Commissioner of 
Internal Revenue, 121 F.2d 686. 


C.C.A.3. Though taxpayer’s disposi- 
tion of corporate stock to the corpora- 
tion, pursuant to corporation’s offer to 
buy the stock “for retirement” as au- 
thorized by by-law, partook of nature 
of a ‘sale’ in that taxpayer ceded 
ownership for a consideration, the gain 
derived therefrom was not within the 
Revenue Act section providing that 
generally only 30 per cent. of the gain 
or loss upon “sale or exchange of a 
capital asset’ held for more than 10 
years should be recognized in comput- 
ing net income. Revenue Act 1936, §§ 
115(c), 117(a), 26 U.S.C.A. Int.Rev. 
Acts, pages 868, 873, 874.—Amelia H. 
Cohen Trust v. Commissioner of Inter- 
nal Revenue, 121 F.2d 689. 


C.C.A.3. Where taxpayer after pur- 
chasing realty subject to mortgages, on 
which taxpayer assumed no _ personal 
liability, offered in 1934 to give mort- 
gagee a deed to realty if mortgagee ac- 
cepted deed before January 1, 1935, or 
indemnified taxpayer for 1935 real es- 
tate taxes if conveyance was not made 
by that date, and offer was accepted 
by mortgagee in December, 1934, but 
settlement was not effected until Jan- 
uary 31, 1935, and taxpayer at time 
of transfer was personally liable for 
taxes assessed against realty as of 
January 1, 1935, and taxes were sub- 
sequently paid by mortgagee, taxpay- 
er’s disposal of realty was by ‘‘sale” or 
“exchange” within Revenue Act provi- 
sions limiting deductible losses from 
sales. or exchanges of capital assets. 
Revenue Act 1934,,§ 117(d), 26 U.S.C.A. 
Int.Rev.Acts, page 708.—Aberle v. 
Commissioner of Internal Revenue, 121 
F.2d 726. 
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they are sustained calls for a pr: 
not a legal test, and hence the 
mination of the year in which a tax-_ 
payer’s stock became worthless is ulti- 
mately a question of fact, and each 
case stands on the combination of cir- 
cumstances peculiar to it. Revenue Act 
1934, §23'(6) (4, 2); 96" US: CA Int, 
Rey.Code, § 23(e) (1, 2).—Bartlett v. 
Commissioner of Internal Revenue, 114 
F.2d 634. 

C.C.A.4. A taxpayer claiming a de- 
duction from gross income for stock 
claimed to have become worthless must 
show that the stock became actually 
worthless during the taxable year, and, 
under statute and treasury regulation 
requiring that such a deduction must 
be claimed by the taxpayer within the 
year that the loss has been sustained, 
no question of knowledge of the worth- 
lessness is involved. Revenue Act 1934, ; 
§23/(6) FAR 2) 2EReUFS GAS intikeve 
Code, § 23(e) (1, 2).—Bartlett v. Com- 
missioner of Internal Revenue, 114 F. 
2d 634. 

C.C.A.4. Under statute allowing as 
deductions from gross income losses 7 
sustained during taxable year if in- 
curred in trade or business or if in- 
curred in any transaction entered into 
for profit though not connected with 
trade or business, only such losses are 
deductible as are fixed by identifiable 
events, and an “identifiable event’’ with- 
in that rule is an incident or occur- 
rence that points to or indicates a 
loss, that is, an evidence of a loss, 
which need not consist of stereotypic 
plan or scope but may vary according 
to circumstances and conditions. Reve- 
nue Act 1934, § 23(e) (1, 2), 26 U.S.C.A. 
Int.Rev.Code, § 23(e) (1, 2).—Bartlett 
v. Commissioner of Internal Revenue, 

114 F.2d 634. 

The identifiable events indicating the 
destruction of the value of a_ stock 
investment fix the time of the loss and 
consequently fix also the precise and 
only year in which the loss must be 
taken by a taxpayer claiming a deduc- 
tion for worthless stock. Revenue Act 
1934, § 238(e) (1, 2),°26 U:S.C.Ae¥ TInt. 
Rev.Code, § 23(e) (1, 2).—Bartlett v. 
Commissioner of Internal Revenue, 114 
¥.2d 634. 

Under statute allowing a deduction 

from gross income for worthless stock, 
a taxpayer need not be pessimistic in 
estimating the net worth of his securi- 
ties, but he must scrutinize his hold- 
ings carefully at the first outcropping 
of identifiable events suggestive of their 
worthlessness. Revenue Act 1934, § 23 
(e) (1, 2), 26 U.S.C.A. Int.Rev.Code, § 
23(e) (1, 2).—Bartlett v. Commissioner 
of Internal Revenue, 114 F.2d 634. 


©.C.A.4. The statutes pertaining to 
determination of taxable income dis- 
close a general purpose to confine al- 
lowable losses to taxpayer sustaining 
them, that is, to treat them as_per- 
sonal to him and not transferable to 
or usable by another, and hence pur- 
chaser of realty seeking to deduct from 
gross income real estate taxes assessed 
prior to purchase but paid by pur- 
chaser when due after the purchase 
must show that he is within terms of 
income tax statute allowing deduction 
of taxes paid or accrued within taxable 
year. Revenue Act of 1936, § ar 26 
U.S.C.A. Int.Rev.Code, § 23(¢).—Com- 
missioner of Internal Revenue v. Rust’s 
Estate, 116 F.2d 636. \ 


C.C.A.6. Where taxpayers, as ven- 
dees and as assignee of a vend¢e, ac- 
quired interests in Michigan land 
which was sold under land contracts 
providing for a down payment on 
purchase price with balance payable 
in yearly installments, the title to re- 
main in vendor until purchase price 
was paid, and upon default in pay- 
ments taxpayers voluntarily surren- 
dered contracts to owners of title and 
paid certain sums for release from lia- 
bility on contracts, losses sustained 
by taxpayers through transactions re- 
sulted from ‘sales or exchanges of 
capital assets” within revenue act pro- 
visions concerning allowances for cap- 


- 


: chased Michigan 
-who,had bough‘ property upon a land 


Where 


taxpayer 
land from 


_ pur- 
vendors 


contract, and taxpayer thereafter quit- 
claimed his interest to vendors and 
was released from liability for fur- 
ther payments on purchase price, loss 
Sustained by taxpayer by virtue of 
principal payments and betterments to 
property resulted from a “sale or ex- 
change of capital assets’ within rev- 


-enue act provisions concerning allow- 


ances for capital gains or losses in 
computing net income for tax _pur- 
poses. Revenue Act 1934, § 117, 26 
U.S.C.A. Int.Rev.Acts, page 707.—War- 
ren v. Commissioner of Internal Rev- 
enue, 117 F.2d 82. 

C.C.A.6. Where machinery in tax- 
payer’s dry ice plant was acquired 
subsequent to March 1, 1913, and was 
sold by taxpayer in 1934, for purposes 
of calculating income and excess prof- 
its taxes basis for measuring gain or 
loss from sale and for measuring de- 
preciation for 1933 and 1934 was cost 
of plant to taxpayer. Revenue Act 
1932, §§ 23(k, m), 111(a), 112(a), 113 
(a), (b) (1) (A. B), 114(a), 26 U.S.C.A. 
Int.Rev.Acts, pages 491, 510. 511, 514- 
519; Revenue Act 1934, §§ 23(2, n), 111 
(a), 112(a), 113(a, b), 114(a), 26 U.S.C. 
A. Int.Rey.Acts, pages 691, 692, 696- 
701.—Borin Corporation vy. Commission- 
er of Internal Revenue, 117 F.2d 917. 

Where contract was made in October, 
1930, for purchase of dry ice plant, ti- 
tle to remain in seller until price was 


_ paid, and after plant failed to function 


satisfactorily taxpayer and seller exe- 
cuted a new contract in November, 
1932, expressly rescinding original con- 
tract and resulting in a reduced pur- 
chase price and taxpayer sold plant in 
1934, cost of plant as fixed under con- 
tract of November, 1932, was proper 
basis for measurmg depreciation and 
gain or loss from sale of plant for pur- 
poses of calculating income and ex- 
cess profits taxes for 1933 and 1934. 
Revenue Act 1932, §§ 23(k, m), Ere 
112(a), 113(a), (b) (1) (A, B), 114(a), 
26 U.S.C.A. Int.Rev.Acts, pages 491, 
510, 511, 514-519; Revenue Act 1934, 
§§ 23(1, n), 111(a), 112(a), 113(a, b), 
114(a), 26 U.S.C.A. Int.Rev.Acts, pages 
691, 692, 696-701.—Borin Corporation 
v. Commissioner of Internal Revenue, 
1a _ B2d 917. 

C.C.A.6. The statute fixing basis for 
determining gain or loss for income tax 
purposes of property acquired by be- 


quest, devise, or inheritance as fair 
market value of such property at 
“time of acquisition’ is ambiguous, 


and, in resolution of such ambiguity, 


interpretation should be adopted which 
will, in the greatest measure, effect 
congressional purpose. Revenue Act 
1934, § 113(a) (5), 26 U.S.C.A.Int.Rev. 
Code, § 113(a) (5).—Augustus v. Com- 
missioner of Internal Revenue, 118 F. 


_ 2d 38. 


Under section of Revenue Act fixing 
basis for determining gain or loss for 


income tax purposes of property ac- 


quired by bequest, devise, or inherit- 
ance as fair market value of such prop- 
erty, at ‘‘time of acquisition,’ where 
testator died in 1922 and his will cre- 
ated trust fund, the income of which 


‘was payable to his wife, with power to 


consume the principal and power to 
dispose by will of one-half of whatever 
remained at her death, and remainder 
was payable to testator’s two daugh- 
ters, and wife died in 1928 without ex- 
ercising either power, ‘‘time of acquisi- 


tion’ of property by daughters was 
date of testator’s death, regardless 
whether interest of daughters was a 


vested or contingent remainder. _Rev- 
enue Act 1934, § 113(a) (5), 26 U.S.C. 
A. Int.Rey.Code, § 113(a) (5).—-Augus- 
tus v. Commissioner of Internal Rev- 


enue, 118 F.2d 38. 


C.C.A.6. For a “reorganization” to 


7% be effected within provisions of revenue 


om 


C ti 
ganizatio 


2), 26 U.S.C.A. Int.Rev.Acts, page 51 


r to ga 
| fa 

nsferor corporatic ] 
ers must receive an interest in acquir- 


: ing corporation by reason of or in 
exchange for their interest in the trans- 


feror. Revenue Act 1932, § 112(i) (1, 
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Revenue Act 1934, § 112(b) (3), (g) 
(1), 26 U.S.C.A. Int.Rey.Acts, pages 692, 
695.—Mascot Stove Co. v. Commission- 
er of Internal Revenue, 120 F.2d 1538. 
Where corporate taxpayer acquired 
assets of bankrupt corporation pursu- 
ant to agreement among bankrupt’s 
stockholders, trustee in bankruptcy, 
and secured ereditors, and bankrupt’s 
stockholders were permitted to become 


stockholders in taxpayer, but bank- 
rupt’s assets were insufficient to pay 
its debts, there was no “reorganiza- 


tion” within provisions of the Revenue 
Act of 1934 relating to gain or loss on 
reorganization, and hence basis for 
ascertaining taxpayer’s gain or loss on 
sale of assets was limited to price paid 
at bankruptcy sale. Revenue Act 1934, 
$/1.12'(b) 7 (8); ne) G@.)y. -26 4 US-GeAy Int: 
Rey.Acts, pages 692, 695.—Mascot Stove 
Co. v. Commissioner of Internal Reve- 
nue, 120 F.2d 153. 


C.C.A.6. The provision of the Reve- 
nue Act of 1932 including within defini- 
tion of “reorganization” acquisition by 
one corporation of substantially all 
the properties of another. corporation 
expanded meaning of “merger” or ‘“‘con- 
solidation” beyond what was ordinarily 
and commonly accepted, and the in- 
terest acquired must be definite and 
material and must represent a substan- 
tial part of the value of the thing 
transferred. Revenue Act 1932, § 112 
@), (, 2), 26 US.C.A. Int.Rev. Acts, 
page 513.—Mascot Stove Co. v. Commis- 
oa of Internal Revenue, 120 F.2d 


C.C.A.7. Where an investor pur- 
chased realty and assumed a mortgage 
thereon, his interest did not become 
worthless on his default at a time when 
the mortgage indebtedness exceeded the 
value of the property, but his loss was 
Sustained, and was taxable as a capital 
loss, when he subsequently gave the 
mortgagee a quitclaim deed and cer- 
tain securities in consideration of his 
release from liability on the mortgage; 
such transaction constituting a “sale or 
exchange of capital assets” within stat- 
ute limiting deductions for losses. 
Revenue Act 1934, § 117(d), 26 U.S.C.A. 
Int.Rev.Acts, page 708.—Wieboldt v. 
Commissioner of Internal Revenue, 113 
F.2d 384. 


C.C.A.7. Latitude of judgment 
should be allowed to taxpayer in as- 
certaining date when a debt becomes 
worthless for income tax purposes, 
if good faith and common sense are 
back of his judgment.—Person Const. 
Co. v. Commissioner of Internal Reve- 
nue, 116 F.2d 94. 


©.C.A.7. Question of what is actual 
cost in determining loss on securities 
sold, for income tax purposes, is to 
be determined by Commissioner as 
matter of fact, and he is given a wide 


latitude under the Revenue Act in 
making such determination. Revenue 
Act 1934, § 45, 26 U.S.C.A. Int.Rev. 
Code, § 45.—G. U. R. Co. v. Commis- 
sioner of Internal Revenue, 117 F.2d 
187. 

C.C.A.7. Where individual was sole 


stockholder of taxpayer and of O com- 
pany and in 1934 taxpayer sold 
through broker 300 shares of S com- 
pany stock for $263.99 which was 
part of 1500 shares which had been 
acquired by taxpayer in transaction 
with O company and taxpayer claimed 
loss of $7,159.51, but evidence showed 
that fair market value of 300 shares 
of stock on date of transfer to tax- 
payer was only $1,068.75, although the 
1500 shares had been placed on tax- 
payer’s books at $37,117.50, which 
was original cost of stock to O com- 
pany, use of $1,068.75 as cost in de- 
termining loss for income tax pur- 
poses was proper. Revenue Act 1934, 
§ 45, 26 U.S.C.A. Int.Rev.Code, § 45.— 


_Wwithin statute authorizing ded 


4 Ls 

re] Revenue, — Shaw ‘ 
C.C.A.7,. A voluntary conveyance 

mortgaged property by mortgagor . 
mortgagee in consideration of the can-— 
cellation of mortgage and note con- 
stituted a “sale or exchange of a cap 

ital asset’? within statute limiting 
ductions in the sale or exchange 
capital assets to $2,000 plus the ¢g 
therefrom, in determining income t 
pes Act 1936 


Commissioner 
Revenue, 117 F.2d 208. ; 
C.C.A.7. Where Reconstruction 
nance Corporation agreed to m 
loan to water improvement distri 
bondholders would accept 49.8 
cent. of their bonds and assign bo: 
to be used to secure the loan, 
of bondholder who complied 
such plan was a “capital loss’ 
was not deductible as a “bad debt” 
computing income tax, in view of 
vision in Revenue Act that amoun 
received upon “retirement” of spec 


amounts received in exchange the 
for. Revenue Act 1934, § 238(j), 
U.S.C.A. Int.Rev.Acts, page 673; § 11 
(f), 26 'U.S.C.A. Int.Rev.Code, § 1! 
(f)—Shaw v. Commissioner of I 
nal Revenue, 117 F.2d 587. i. 

C.C.A.7. Anything manifesting inte 
to eliminate an item from assets 


sufficient to constitute a “charge of 


for income tax purposes of debts 
tained to be worthless and ‘“ 
off” within the taxable year. 
Act 19386, § 23(k),, 26 U.S.C.A.Int.Rey. 
Code, § 23(k).—Rubinkam v, Commis- 
slones of Internal Revenue, 118 \ 


A notation by taxpayer, who key 
books of account except for his pro- 
fessional services, upon face of no 
that note was charged off, at time — 
claimed a deduction for income 
purposes of note as a debt ascerta 
to be worthless and charged off w 
in taxable year, sufficiently manifes 
taxpayer’s intent to eliminate note © 
from his assets to constitute a “charge — 
off” and authorize deduction therefor. — 
Revenue Act 1936, § 23(k), 26 US.CA 
Int.Rev.Code, § 23(k).—Rubinkam 
Commissioner of Internal Revenue, 
F.2d 148. er: 

C.C.A.7. Under the revenue acts, a 
trust is regarded as a taxable party — 
separate and distinct from its benefi- — 
ciaries, and the trust alone may deduct | 
a capital loss sustained by — 
v. Commissioner of Internal Reven 
118 F.2d 153. : i 

C.C.A.7.. The income tax law is con- 
cerned only with realized losses as | 
is with realized gains.—Dunbar vy. Col : 
missioner of Internal Revenue, 119 F. 
2d = 

C.C.A.7. The provision of the Re 
enue Act authorizing deduction from 
gross income, in computing income tax, 
for stock which has become worth- 
less during taxable year, contemplates) — 
deduction of losses which are fixed 
by identifiable events, such as the sale 
of property, ete, and does not con- — 
template a reduction by taxpayer for — 
an amount claimed as loss merely on — 
account of shrinkage or fluctuation ith 


value of capital stock. Revenue Act — 2 
1934, § 23(e), 265° U:S.C:A. Sint Reve 
Code, § 23(e).—Dunbar y. Commis- 


Od of Internal Revenue, 119 F.2d 
367. ‘ 

C.C.A.7. Worthlessness of stock so 
as to entitle holder to claim a deduc- 
tion in computing income tax being a 
fact question and difficult of establish- 
ment, the determination of each case 
must rest upon its own peculiar facts. 
Revenue Act 1934, § 28(e), 26 US.C.A. | 
Int.Rev.Code, § 23(e).—Dunbar v. Com- i 
missioner of Internal Revenue, 119 F. 
2d 

The general requirement in the Rey- 
enue Act that losses as result of stock 
becoming worthless be deducted in 
computing income tax in year in which 
losses are sustained calls for a prac- 
tical, not a legal, test. Revenue Aet aS 
1934, § 23(e), 26 U.S.C.A. Int.Rev.Code, 


Be 80, oe ae a 
--§ +28(e).—Dunbar v. Commissioner of 
Internal Revenue, 119 F.2d 367. _ 

C.C.A.7, A taxpayer claiming deduc- 
tion for worthless stock in computing 
- income tax has burden of showing 
that stock became worthless in tax- 
able year for which deduction is 
claimed. Revenue Act 1934, § 
26 U.S.C.A. Int.Rev.Code, § 23(e).— 
Dunbar v. Commissioner of Internal 
Revenue, 119 F.2d 367. 
A taxpayer claiming deduction for 
worthless stock in computing income 
_ tax as part of his burden, in dem- 
onstrating that stock became worthless 
in taxable year for which deduction 
is claimed, must show that stock had 
some intrinsic or potential value at 
elose of preceding year. Revenue Act 
1934, § 23(e), 26 U.S.C.A. Int.Rey.Code, 
; 23(e).—Dunbar v. Commissioner of 
Internal Revenue, 119 F.2d 367. 
The general’ requirement in the Rey- 
enue Act that losses as result of stock 
be deducted in 
income tax in i 


not a legal, test. 
F § 23(e), 26 U.S.C.A. Int.Rev. 
3(e).—Dunbar v. Commis- 
ees of Internal Revenue, 119 F.2d 
Bes, Where evidence showed that in 1935, 
prior to conveyance of its assets to 
avoid foreclosure proceedings, company 
ih possessed of extensive natural re- 
‘aig urces, taxpayer was entitled to with- 
hold his claim for deduction for worth- 
less stock in computing income tax un- 
1 1935, when there was final liquida- 
tion of company and its charter was 
revoked, though company’s obligations 
were substantial prior to 1935. Rey- 
e Act 1934, § 238(e), 26 U.S.C.A. 
.Rev.Code, § 23(e).—Dunbar v. Com- 
issioner of Internal Revenue, 119 F. 
2d 367. 
 ©.C.A.7. In computing income tax, 
orthlessness of share of stock as of 
particular year is a ‘question of fact’ 
Tequiring practical consideration of all 
facts and circumstances, and proof of 
‘worthlessness” of stock of insolvent 
corporation is not dependent on com- 
pletion of liquidation proceedings, 
where facts clearly indicate total loss 
occurred prior thereto. Revenue Act 
1932, § 23(e), 26 U.S.C.A. Int.Rev.Code, 
§ 23(e)—Friend v. Commissioner of 
ternal Revenue, 119 F.2d 969. 


sidered along with other facts in de- 
termining whether stock was worthless 
1 such year. Revenue Act 1932, § 23 
), 26 U.S.C.A. Int.Rev.Code, § 23(e). 
Friend v. Commissioner of Internal 


of capital assets shall be allowed only 
to extent of $2,000 plus the gains 
from such sales or exchanges include 
all voluntary transfers of property 
made for a valuable’ consideration. 
_ Revenue Act 1934, § 117(d), 26 US. 
_ C.A. Int.Rev.Acts, page 708.—Helvering 
, vy. Nebraska Bridge Supply & Lumber 
Re Coe 115 F.2d 288. 
rk Congress in enacting Revenue Act 
provision that “losses” from sales or 
exchanges of capital assets shall be al- 
lowed only to the extent of $2,000 
plus the gains from such sales or ex- 
changes was dealing with losses from 
transfers of property where transferor 
received some equivalent for the prop- 


abe 


ee +t 
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ie 
‘ 


erty parted with. Revenue Act 1934, § 
117(d), 26 U.S.C.A. Int.Rev.Acts, page 
708._—Helvering v. Nebraska Bridge 


Supply & Lumber Co., 115 F.2d 288. 

. The taking of land by state of Ar- 
kansas for nonpayment of taxes after 
expiration of period of redemption did 
not constitute a ‘sale or exchange of 
capital assets” and hence loss sustained 
by taxpayer was an ordinary loss de- 
ductible from gross income. Revenue 
Act 1934, §§ 23(f), 117(d), 26 U.S.C.A, 


ae 


-‘Int.Rev.Acts, 


‘| 


pages 
ford & Moses’ Dig.Ar 
vering v. Nebraska Bri 
Lumber; Co. 45 W.2di 28 Sa eee ae 

Under Arkansas statute which pro- 

vided that redemption of land sold to 
state for unpaid taxes might be made 
at any time prior to October 1, 1934, 
taxpayer who took no action to redeem 
land prior to that date sustained losses 
in 1934 notwithstanding certificate of 
sale covering property in a county was 
not executed by county clerk and de- 
livered to state until 1935 and statute 
allegedly permitted redemption after 
October 1, where it was at least doubt- 
ful ether taxpayer could have availed 
itself of later redemption and taxpayer 
in fact abandoned the property. Rev- 
enue Act 1934, § 23(f), 26 U.S.C.A. Int. 
Rey.Acts, page 672; Crawford & Moses’ 
Dig.Ark. §§ 10096, 10106; Acts Ark. 
1934, 8d Ex.Sess. No. 2 see Acts Ark. 
1935, pp. 1011, 1015, 1016, §§ 3, 12, 16. 
—Helvering v. Nebraska Bridge Supply 
& Lumber Co., 115 F.2d 288. 
- €.C.A.8. Whether property becomes 
worthless during a particular year, so 
as to authorize a deduction for income 
tax purposes, is a question of fact.— 
Rand v. Helvering, 116 F.2d 929. 

A taxpayer selling 500 shares of stock 
in 1933 at four-fifths of a cent a share 
thereby established that stock became 
worthless prior to 1934, and hence loss 
sustained on such sale was not deducti- 
ble for income tax purposes in 1934.— 
Rand v. Helvering, 116 F.2d 929. 

C.C.A.8. The amount paid by tax- 
payer in the acquisition of property is 
usually regarded as the “cost’’ of such 
property for purpose of computing in- 
come derived from sale of the property 
but the amount paid is not conclusive 
as to the actual cost within the mean- 
ing of the Internal Revenue Act. Rey- 
enue Act 1934, § 113(a), 26 U.S.C.A. 
Int.Rev.Acts, page 696.—Majestic Se- 
curities Corporation v. Commissioner of 
Internal Revenue, 120 F.2d 12. 

©.C.A.8, In determining proper cost 
basis, in computing income derived 
from sale of securities, question of 
taxpayer’s purpose in paying for se- 
eurities an amount equivalent to the 
original cost of the securities to the 
selling bank instead of buying them 
on the open market at the prevailing 
price for a less amount, was a ques- 
tion of intent. Revenue Act 1934, § 
113(a), 26 U.S.C.A. Int.Rev.Acts, page 
696.—Majestic Securities Corporation v. 
Commissioner of Internal Revenue, 120 
F.2d 12. 

On issue of proper cost basis in com- 
puting income derived from taxpayer’s 
sale, the taxpayer had burden of prov- 
ing that amount paid to bank for the 
securities in excess of market price of 
the securities was not for a purpose 
other than the acquisition of the se- 
curities. Revenue Act 1934, § 113(a), 
26 U.S.C.A. Int.Rev.Acts, page 696.— 
Majestic Securities Corporation v. Com- 
missioner of Internal Revenue, 120 F.2d 


C.C.A.8. If loss of taxpayer, whose 
equity in Missouri realty was wiped 
out by mortgage foreclosure sale, was 
suffered by reason of the foreclosure, 
then it was a “‘capital loss” whick in 
computing taxable income was allow- 
able only to extent of $2,000 as limited 
by revenue statute; but, if it was a 
loss sustained during taxable years 
resulting from a change in business 
conditions, then it was an “ordinary 
loss’”’ which was allowable in full in 
computing taxable income. Revenue 
Act 1934, §§ 28(e), 117(d), 26 U.S.C.A. 
Int.Rev.Acts, pages 672, 708.—Helver- 
ing v. Jones, 120 F.2d 828. 


Where taxpayer in 19381 purchased 
in Missouri realty which was subject to 
deed of trust and during years 1931- 
1934 took depreciation annually, and 
in January, 1935, taxpayer determined 
to abandon the realty and to permit 
holder of deed of trust to foreclose but 
there was nothing to show that inten- 
tion to abandon was ever carried into 
effect, and in March, 1935, taxpayer’s 
equity was wiped out by foreclosure 
sale under deed of trust, loss sustained 
was a “capital loss” on ground that it 
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C.C.A.8. A “reorganization” within 
section of Revenue Act imposing tax 
upon gain or allowing a deduetion for 
loss upon sale or exchange of proper- 
ty, but, permitting corporation to make 
tax-free reorganization, may not be 
contemplated, absent a continuity of 
same character of interests between 
predecessor owner and the acquiring 
corporation. Revenue Act 1932, § 112 
(a), (b) (3) (4) (5), G) (1), and § 113 
(a)’ (7) (8), 26 U.S.C.A, Int.Rev.Acts, - 
pages 511, 518, 514, 516.—Helvering v. 
New .President Corporation, 122 F.2d 


92. 

C.C.A.9. In statute allowing a deduc- 
tion, in computing net taxable income, 
for bad debts, ascertained to be worth- 
less and ‘charged off’? within taxable 
year, the words “charge off’’ refer only 
to a debt permitted to be ‘‘charged on’ 
the taxable income of the taxpayer, and 
the phrase “charge on’’ is to be con- 
strued as applying, in accrual ac- 
counting for taxpayer’s business, to 
accrued tax exempt interest though it 
is not permitted to be accrued for tax- 
ing purposes. Revenue Act 1934, §§ 22 
(by (3) (4), 23. (e) (CS) (1)e | SS 2. 0: 
8.C.A.Int.Rev.Code, §§ 22(b) (3) (4), 23 
(e) (3), (f), 113.—District Bond Co. v. 
Commissioner of Internal Revenue, 113 
F.2d 347. 

Taxpayer, keeping its accounts on an 
accrual basis, was not entitled to 
“charge off” from its gross income for ~ 
tax year of 1935, as a “‘bad debt,” tax-_ 
exempt interest coupons on bonds of 
California municipalities which had be- 
come worthless, the cash amount of 
which coupons were entered on tax- 
payer’s book as an accrual of income 


‘in previous tax year but which, as tax 


exempt interest, had not been charged 
into its taxable income. St.Cal.1925, 
p. ; Revenue Act 1934, §§ Ry (3)- 
(4),° 23.(e), .(3), ((f), 113,/ 26. U.S.C. Ac Int. 
Rev.Code, §§ 22(b) (3) (4), 23(e), (3), 
(f), 113.—District Bond Co. vy. Com- 
ahr hoy of Internal Revenue, 113 F.2d 


C.C.A.9. Where the bad debt subsec- 
tion of the Internal Revenue Act is 
susceptible of a reasonable construc- 
tion which would allow a deduction for 
tax exempt bad debts and also of a 
reasonable construction which would 
not allow the deduction, under the rule 
of interpretation the deduction cannot 
be allowed. Revenue Act 1934, §§ 22 
(b)=(3)," (4) 23'(e)3 (8),9 (£) iL S36 
U.S.C.A.Int.Rev.Code, §§ 22(b) (8) (4), 
23(e) (3), (f), 113.—District Bond Co. v. 
Commissioner of Internal Revenue, 113 
F.2d 347. 


C.C.A.9. The section of the National 
Industrial Recovery Act repealing as 
of January 1, 1933, the provision of the~ 
Revenue Act of 1932 authorizing net 
loss sustained for any taxable year to 
be deducted in computing net income 
for succeeding taxable year repealed 
that provision outright, as against 
contention that repealing section prop- 
erly construed was not intended to 
apply to a deduction carried over from 
1932 in a return for calendar year 
1933 but was intended to effect only 
carry-overs in years subsequent to 
year of enactment. Revenue Act 1932, 
§ 117, 26 U.S.C.A. Int.Rev.Acts, page 
524; National Industrial Recovery Act, 
§ 218(a), 48 Stat. 209.—Miller v. Com- 


missioner of Internal Revenue, 115 
F.2d 479. 
C.C.A.9. Deductions for bad debts 


which were charged off but were not 
ascertained to be worthless in the same 
taxable year were properly denied in 
determining taxable income. Revenue 
Act 1934, 23(k), 26 U.S.C.A. Int. Rev. 
Acts, page 673.—National Bank of Com- 


SE ae ey 


eye 


<a sa 


aes ne ea 


‘3 of aroae 
a gain or allow a deduction for a loss 


enable corporation or their stockholders 
to change the form or manner of con- 


_ to begin foreclosure proceeding, 


- The 


gain on sale or exchange 
rty is to. impose a tax upon 


on sale or exchange of property, but to 


ducting their business without being 
held to have transferred the business it- 
self they are permitted to make a tax- 
free reorganization. Revenue Act 1932, 
§ 112, 26 U.S.C.A. Int.Rev.Act, page 
511.—Commissioner of Internal Revenue 
v. Bondholders Committee, 118 F.2d 
Sk 

The principle that as regards applica- 
bility of section of Revenue Act impos- 
ing tax on gains or allowing a deduc- 
tion for loss on sale or exchange of 
property, but permitting corporation to 
make tax-free reorganization, where 
consideration is wholly in transferee’s 
bonds, or part cash and part such 
bonds, the transferor does not retain 
any proprietary interest in the enter- 
prise, is generally applicable in all 
‘cases in which the continuity of inter- 
est requisite for a reorganization with- 
in that section is in question. Revenue 
Act 1932, § 112, 26 U.S.C.A. Int.Rev.Act, 
page 511.—Commissioner of Internal 
Revenue v. Bondholders Committee, 118 
¥.2d 511. : 

C.C.A.9. Where it appeared. that 
mortgage debtor was in default, that 
bondholders committee caused Lene lee 

a 
committee formed a new corporation to 
take over the property, purchased prop- 


erty. at foreclosure sale through an 


agent, and finally caused property to be 
conveyed to the new corporation in ex- 
ehange for all its stock, the transac- 


tion did not constitute a tax-free “‘reor- 


ganization” within section of Revenue 
Act imposing tax upon gain or allow- 
ing a deduction for loss upon sale or 
exchange of property, but permitting 
corporation to make tax-free reorgani- 
zation, and therefore the true basis for 
calculating depreciation of property in 
hands of bondholders committee and 
the new corporation was the amount 
bid at the time of the acquisition of 
the property by the committee at the 
foreclosure sale rather than original 


cost to the original debtor. Revenue 
Act. 1932, §§ 112-114, 26 U.S.C.A. Int. 
Rey.Acts, pages 511, 514, 519.—Com- 


missioner of Internal Revenue v. Bond- 
holders Committee, 118 F.2d 511. 

C.C.A.9. Losses sought to be deduct- 
ed from gross income for income tax 
purposes, must be evidenced by closed 
and completed transactions, fixed by 
identifiable events, bona fide and actu- 
ally sustained during the taxable peri- 
od for which allowed. Revenue Act 
1936, § 23(e), 26 U.S.C.A. Int.Rev. 
Acts, page 828.—Commissioner of In- 
ternal Revenue v. Peterman, 118 F.2d 
973. 


C.C.A.9. Loss resulting to taxpayer, 
a partnership, from tax sale of realty 
was deductible from taxpayer’s gross 
income for purpose of determining 
income tax only as a loss resulting 
from the ‘‘sale’”’ of a capital asset, since 
consent of taxpayer and consideration 
passing to the taxpayer were not es- 
sential to a ‘‘sale’ within section of 
Revenue Act limiting extent of loss al- 
lowable from sale of capital assets. 
Revenue Act 1936, §§ 23(e), 117(d), 26 
U.S.C.A. Int. Rey. Acts, pages 828, 875. 
—Commissioner of Internal Revenue vy. 
Peterman, 118 F.2d 973. 

C.C.A.9. A voluntary assumption of 
an obligation of a third party is not 
a “loss” to taxpayer within statute au- 
thorizing taxpayer, in computing net 
income, to deduct losses sustained dur- 
ing taxable year and not compensated 
for by insurance or otherwise. Rev- 
enue Act 1934, § 23(f), 26 U.S.C.A. Int. 
Rev.Code, § 23(f).—A. Giurlani & Bro. 
v. Commissioner of Internal Revenue, 
139 F.2d 852. 

A “loss”, in order to be deductible 
under statute authorizing taxpayer, in 


ens. ur. Co) 
wise, must be eo u ineentionat parting 
with something of value. Revenue Act 
1934, § 23(f), 26 U.S.C.A. Int.Rev.Code, § 
23 (f) A. Giurlani & Bro. v. Commis- 
poner of Internal Revenue, 119 F.2d 
The payment by California corpora- 
tion, which had as its principal busi- 
ness the importation and sale of a cer- 
tain distinctive brand of olive oil, 
which was imported from an Italian 
corporation, of debts of Italian corpo- 
ration, in order to protect its supply 
of olive oil, was not deductible from 
its income as a “loss”, under stat- 
ute authorizing taxpayer, in comput- 
ing net income, to deduct losses sus- 
tained during taxable year and not 
compensated for by insurance os other- 
wise. Revenue Act 1934, § 23(f), 26 
U.S.C.A. Int.Rey.Code, § 23(f) —A. Giur- 
lani & Bro. v. Commissioner of Inter- 

nal Revenue, 119 F.2d 852. 

C.C.A.9. Where taxpayer surrendered 
for cancellation a contract for purchase 
of land on which taxpayer had paid 
$20,500, and the vendor released tax- 
payer from obligation to pay balance 
of $4,500 due on contract, loss sus- 
tained by taxpayer in the ‘transaction 
was deductible only as loss sustained 
from ‘sale’ or “exchange” of a “‘capi- 
tal asset”? and was not deductible as an 
“ordinary loss’. Revenue Act 1934, §§ 
23(e), 117 and subd. (d), 26 U.S.C.A. 
Int. Rey. Acts, pages °672,° 707, »708.— 
Kaufman v, Commissioner of Internal 
Revenue, 119 F.2d 901. 

C.C.A.9. Where mortgagee making 
tax returns on a cash receipts and dis- 
bursements basis returned note secured 
by mortgage and certain worthless col- 
lateral and canceled mortgage indebt- 
edness in consideration of a deed to 
the mortgaged real estate, difference 
between sum due and the fair market 
value of the property amounted to a 
“realized bad debt loss” and was de- 
ductible in determining mortgagee’s 
income taxes. Revenue Act 1934, §§ 
23:(e) G2) /VGiek)e 26 4UIS-.ClA: Int. 
Rev.Acts, pp. 672, 673, 708.—Commis- 
sioner of Internal Revenue v. Spreckels, 
120 F.2d 517. 

C.C.A.10. Where certain identifiable 
events occur which clearly evidence de- 
struction of value of stock investment, 
time of loss is fixed thereby, and tax- 
payer, in computing income tax, must 
take loss in year in which it occurs, as 
established by such identifiable events 
or occurrences. Revenue Act 1934, § 
23(f), 26 U.S.C.A. Int.Rev.Code, § 23(f). 
—A. R. Jones Oil & Operating Co. v. 
Commissioner of Internal Revenue, 114 
F.2d 642. 


C.C.A.10. A taxpayer’s loss on 
shares of stock which taxpayer owned 
was sustained, for purpose of deduction 
in computing income tax, during year 
stock, in fact, became worthless. Rev- 
enue Act 1934, § 23(f), 26 U.S.C.A. Int. 
Rev.Code, § 23 (f).—A. R. Jones Oil & 
Operating Co. v. Commissioner of In- 
ternal Revenue, 114 F.2d 642. 

Actual worthlessness of stock which 
was owned by a taxpayer was the test 
of year in which taxpayer sustained 
loss thereon, which could be deducted 
in computing income tax, and it was to 
be arrived at by practical considera- 
tions. Revenue Act 1934, a: Co 26 U. 
S.C.A.Int.Rev.Code,  § (f). BB NIE Nea 0 
Jones Oil & Operating Co v. Commis- 
sioner of Internal Revenue, 114 F.2d 
642. 


Although a taxpayer claiming a de- 
duction in calculating income taxes for 
loss sustained on stock is bound to de- 
duct loss in year in which it occurs, 
taxpayer cannot be required to select 
the year at kis peril and may select 
that year in which a reasonable person 
would have said that loss occurred, but 
honesty of belief is not sole test. Rey- 
enue Act 1934, § eB), 26 U.S.C.A.Int. 
Rev.Code, § 23(f).—A .'R. Jones Oil & 
Operating Co. vy. Commissioner of In- 
ternal Revenue, 114 F.2d 642, 

A “loss’’ on stock owned by a tax- 
payer occurs and may be deducted in 
calculating income taxes when there is 


at itity 5 
ment, and when Macnee” 


and completed transactions, 


r 
human insight and business saul: em 
‘dictates that stock is worthless. 
enue Act 1934, 23(f), 26 U.S.C. 
Rev.Code, § 23( ).—A. R. Jones O 
Operating Co. v. Commissioner of 
nal Revenue, 114 F.2d 642. 

In determining when stock own 
a taxpayer has become “worthless’ 
that taxpayer may claim a deduction 
in calculating income taxes as result of 
loss on stock, an operating deficit ' f 
corporation in which stock is owne¢ 
not conclusive evidence of worthle: 
ness of stock, and bankruptcy of co 
ration, although an indication of V 
lessness, standing alone does not on 
clusively establish worthlessness, 
pecially if corporation is unable t 
its debts as they mature, and fac 
stock may have only a nominal valu 
is not conclusive, and receivershi 
corporation may or may not in 
worthlessness of stock. Revenue 
1934, § 23(f), 26 U.S.C.A.Int. Rev. 
feta R. Jones Oil & Opera 


enue, 114 F.2d 64 

Where corporation in which taxp 
er acquired common stock in 1922 | 
shown an operating deficit fro 
inception and was placed in han 
a creditors’ committee in 1932, a 
to state receivership in 1933, an¢ 
poration underwent a reorgani t 
under Bankruptcy Act in 1935, an 
December, 1935, creditors who ha 
trol under provisions of Reorganiza 
tion Act decided not to accord 


es warranted conclusion that stocl 
came “worthless” in 1935, and hen 
taxpayer could deduct loss on acco 
of stock in computing income tax S- 
1935, Bankr.Act '§ 77B, 11-0, 
207; Revenue Act 1934, $3 23(f), 26 
S.C.A.Int. Rey. Code, 23(f).— 
Jones Oil & Operating Co. v. 
poner of Internal Revenue, 114 


C.C.A.Ala. In determining ri 
deduct for losses in computing 1 
tax, losses on commodity ea 
from dealings in futures fall into 
general classes, hedves, 
which are allowed in full, 
contracts, i 
lowed only to extent of pee 
wagering contracts, and legiti iid 
ital investments, losses from w ich a 
allowed only to the extent of $2,0 
plus gains. Revenue Act 1934, §§— 
(a, °f, (2), 227/0b, 4d), 26.70iS:C2As Int.R 
Acts, pages 671, 672, 707, 708.—Co 
missioner of Internal’ Revenue eae 
mers & Ginners Cotton Oil Co., 120 
2d 772. shy 

C.C.A.Ala. A “hedge,” losses 
which are deductible in computin, 
come tax, is a form of price insurance 
resorted to by business men to a 


commodity, and basic principle — 
hedging is maintenance of an even o 
balanced market position, and hence “4 
exercise a choice of risks, to sell on 
commodity and buy another, is not. 
“hedge.” Revenue Act 1934, §§ 23(; 
ts gz), IVC a) 226 U.S.C.A. Int.Rey. 
Acts, pages 671, 672, 707, 708. —Com. 
missioner of Internal Revenue vy. F 
mers & Ginners Cotton Oil Co., 120 
2d (72. 
Where dealer in cottonseed oil boug! 
refined oil futures because it had insuf- 
ficient storage facilities for crude oil 
and had been compelled to sell crude — 
oil at unsatisfactory prices, it merely _ a 
exchanged its market risk from crude | 
to refined oil, and losses were not de- 
ductible in their entirety in come eee 
income tax, since they did not resul 
from true “hedges,” notwithstanding ; 
price relation between crude and re- sik 
fined oil. Revenue Act 1934, §§ 23(a, f, 
g), 117(b, da), 26..U.S.C_Ac Int Rev Actsisaa 
pages 671, 672, 707, 708.—Commission- _ 
er of Internal Revenue v. Farmers & 
Ginners Cotton Oil Co., 120 F.2d 772. 
C.C.A.Ala. Where, pursuant to cor- 
porate resolution authorizing president 
to purchase for a certain sum the stock 
of the corporation and to pay for stock 
in cash, or other assets of corporation, 
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or both, corporation transferred assets 
zy which were worth such sum, but which 
- had cost corporation considerably more, 
thus sustaining a loss, such loss was 
deductible as a ‘realized loss” on sale 
of corporate assets, as against conten- 
tion that the transaction was a “par- 
- tial liquidation” with the payment of a 
liquidating dividend and the surrender 
of stock for cancellation, or was a pur- 
chase and resale of shares of corpora- 
tion’s own stock, and that therefore 
such loss was not deductible-—Ham- 
- mond Iron Co. v. Commissioner of In- 
ternal Revenue, 122 F.2d 4. 
€.C.A.Cal. Where under California 
law partner’s co-ownership interest in 
specific property of partnership was 
not transferable to outsiders but was 
transferable to continuing partners, the 
co-ownership in real and personal prop- 
ty which was sold to continuing 
partners was “capital asset’’, so that 
sale thereof for $67,485.94 less than 
value of the assets resulted in a ‘“‘capi- 
tal loss’, and in computing retiring 
_partner’s taxable income an allowance 
for capital loss to full amount of the 
$2,000 statutory limit was to be grant- 
ed. Civ.Code Cal. §§ 2418-2420, 2435; 
_ Revenue Act 1934, § 117(b, d), 26 US. 
 C.A. Int.Rey.Acts, pages 707, 708.—Stil- 
genbaur v. U. S., 115 F.2d 283. 
C.C.A.Cal. The loss arising from dif- 
ference between the value of what was 
sold by retiring member of California 
_ partnership to two continuing partners 
and what the continuing partners paid 
for it was loss by way of a “sale” for 
purpose of determining retiring part- 
_ ner’s taxable income. Civ.Code Cal. §§ 
| 2418-2420, 2435; Revenue Act 1934, 
 § 117(b), 26 U.S.C.A, Int.Rev.Acts, page 
fe 707.—Stilgenbaur v. U. 115 F.2d 
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_ ©.C.A.Cal. In absence of a contrary 
- intention shown, the word “casualty” 
within statute allowing as deductions 
in computing net income losses of prop- 
erty arising from fires, storms, ship- 
wreck, or other casualty, or from theft, 
must be taken as including all the or- 
-  dinary and accepted meanings and as 
meaning chance, contingency, that 
hich comes without design or without 
being foreseen, an unfortunate occur- 
nee, a mischance, a mishap, a serious 
y fatal ‘accident’? which is an event 


_ Acts, page 357.—U. S. v. Rogers, 120 
| 2d, 244, rever F.2d 485. 

Loss of a house razed because of 
* damage by termites or dry rot was not 
: a loss from ‘other casualty’ and was 
not deductible in computing net income 
for tax purposes within statute al- 
lowing as deductions losses of property 
3 ne from fires, storms, shipwreck, 
or other casualty, or from theft. Rev- 
enue Act 1928, § 23(e) (3), 26 U.S.C.A. 
i Int.Rev.Acts, page 357.—U. S. v. Rog- 
Bir.) ae 120 F.2d 244, reversed 122 F.2d 


. 
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_ C.C.A.Fla. When trust deed to real- 
‘ty securing bond issue was foreclosed 
and mortgaged realty bid in by trus- 
tee, taxpayer, who held some of the 
bonds, became a “beneficial owner’ of 
an interest in mortgaged realty, and 
when mortgaged realty was gsubse- 
quently sold at second judicial sale for 
less than price paid at foreclosure sale, 
difference between taxpayer’s propor- 
_tionate share of price paid at foreclo- 
sure sale and his share of proceeds of 
second sale constituted “capital loss’ 
to taxpayer, which to the extent of 
$2,000 was deductible from gross in- 
come in computing income tax for year 
of second sale. Revenue Act 1934, § 
117, 26 U.S.C.A. Int.Rey.Acts, page 
707; 26 U.S.C.A. Int.Rev.Code, § 23.— 
Larson vy. Cuesta, 120 F.2d 482. 


C.C.A.Fla. When trust deed securing 
bonds held by taxpayer was foreclosed, 
the debt owing to taxpayer was dis- 
charged to the amount of the bid at 
: foreclosure sale, although mortgaged 
‘ property was bid in by trustee, and if 
any debt survived foreclosure, such 
debt was finally discharged when 
debtor was discharged in bankruptcy, 


) ia a* 6 ‘ 
and hence when mortgaged pr t 
was sold at second judicial sale three 
years later, there was no ‘‘debt” exist- 
ing which taxpayer in computing in- 
come tax for that year could charge 
off as a “bad debt’”.—Larson yv. Cuesta, 
120 F.2d 482, ; 

C.C.A.Ga. Where taxpayer, owing 
some $93,000 on lands which cost $110,- 
000, was about to lose them and father 
paid debts and _ received  fee-simple 
deeds from creditors and taxpayer on 
December 1 and 19, 1933, and on De- 
cember 21, 1933, father executed in- 
strument giving taxpayer right to oc- 
cupy land on paying taxes and ex- 
penses and granting taxpayer option to 
purchase “during lifetime of second 
party or * * * upon death of first 
party” at $90,000, and father died in 
subsequent year and option came to 
end without taxpayer’s repurchasing, 
loss for income tax purposes was re- 
alized in 1933.—U. S. v. Spalding, 115 
F.2d 54, 

C.C.A.Ga. Where stockholders of real- 
ty company indorsed notes of the com- 
pany, which also owed the stockhold- 
ers certain amounts for advances made 
in proportion to their stock, and sub- 
sequently company ceased to show prof- 
it and buildings owned by company 
needed to be repaired before they could 
be rented, transaction whereby taxpay- 
er, who was a stockholder, transferred 
his stock to owners of stock in a com- 
pany which owned part of realty com- 
pany’s stock, and canceled company’s 
indebtedness to taxpayer and whereby 
taxpayer was relieved of liability for 
his share of the indorsement as_be- 
tween him and the other. stockholders, 
was supported by “consideration” and 
eonstituted a “sale of a capital as- 
set,” so that only a $2,000 income tax 
deduction could be made by the tax- 


payer for loss resulting from the 
transaction. Revenue Act 1936, §§ 23(k), 
117(d), 26. U.S.C.A. Int.Rev.Acts, pp. 


828, 875.—First Nat. Bank & Trust Co. 
in Macon, Ga., v. U. S., 115 F.2d 194. 

C.C.A.Ga. An income tax deduction 
is not a matter of constitutional right 
but of legislative grace and can be 
taken only when and to the extent al- 
lowed by statute and not every loss is 
deductible-—Virst Nat. Bank & Trust 


voi in Macon, Ga. v. U. S., 115 F.2d 
C.C.A.La. Ag respects deductibility, 


in computing excess profits and income 
tax, of loss due to sale of second mort- 
gage bonds of taxpayer’s debtor re-~ 
ceived in settlement of open account, 
under provision of revenue act defin- 
ing “capital assets” as property “held” 
by taxpayer for more than two years, 
period of holding such bonds began 
to run, not when bonds were actually 
delivered to taxpayer, but from the 
date of agreement whereby taxpayer 
relinquished its right as a_ general 
creditor and acquired right to receive 
the bonds. Revenue Act 1932, § 101(c) 
(8), 26 U.S.C.A. Int.Rev.Acts, page 505. 
—Commissioner of Internal Revenue y. 
C. A. Sporl & Co., 118 F.2d 283. 


C.C.A.La. Where members of bond- 
holders’ committee became directors of 
debtor and constituted a majority of 
the board, and thereafter committee 
purchased debtor’s assets at foreclo- 
sure and auction sales conducted pur- 
suant to plan of reorganization, and 
in 1934 exchanged all assets for stock 
and warrants of taxpayer which had 
been organized to acquire debtor’s ag- 
sets under the plan of reorganization, 
the taxpayer in making income and 
excess profit tax returns for 1934 and 
1935 was entitled to claim losses for 
certain worthless assets charged off, 
and to take cost of assets to old cor- 
poration as basis for determining loss 
or gain on Uae: that there had 
been a tax-exempt “reorganization”, 
Revenue Act 1934, §§ 112, 113, 26 U.S. 
C.A. Int.Rev.Acts, pp. 692, 696.—Com- 
missioner of Internal Revenue y, 
Southwest Consol. Corporation, 119 F. 
2d 561. 

C.C.A.La. An exchange of taxpayer’s 
undivided interest in minerals in unim- 
proved country land for undivided in- 
terest in improved city land was an 


ki . 
that no n or I 
nized if property held for prod 
use in trade or business or for inves 
ment is exchanged solely for 
of a like kind to be so heid. evenue 
Act 1936, § 112(b) (1), 26 U.S.C.A. 
Int.Rev.Acts, page 855.—Commissioner 
of Internal Revenue v. Crichton, 122 
F.2d 181. : 
Under Revenue Act provision that no 
gain or loss shall be. recognized if 
property held for productive use in 
trade or business or for investment is 
exchanged solely for property of a 
‘like kind’ to be so held, the distinc- 
tion intended is a broad one between 
classes and characters of properties, for 
example, between real and _ personal 
property, and it was not intended to 
draw any distinction between parcels 
of real property, however dissimilar 
they may be in location, in attributes, 
and in capacities for profitable use. 
Revenue Act 1936, § 112 (b) (1), 26 
U.S.C.A. Int.Rey.Acts, page 855.—Com- 
missioner of. Internal Revenue v. Crich- 
ton, 122 F.2d 181. . 
C.C.A.Md. The word ‘substantial’, 
as used in provision in Internal Rev- 
enue Act that losses from sale of capi- 
tal assets by trust company, a_sub- 
stantial part of whose business is re- 
ceiving deposits, are not subject to 
limitation of $2,000, is used in a rela- 
tive rather than in an absolute or ar- 
bitrary sense. Revenue Act 1934, § 
117(d), 26 U.S.C.A. Int.Rev.Acts, page 
708.—Magruder v. Safe Deposit & Trust 
o. of Baltimore, 121 F.2d 981, re- 
versing Safe Deposit & Trust Co. of 
Baltimore v. Magruder, 34 F.Supp. 199. 
The deposits received by a Maryland 
trust company, whose principal busi- 
ness consisted in managing trusts and 
estates and in acting as fiduciary under 
certain circumstances for both individ- 


uals and corporations, and whose only ~ 


deposits in its banking department 
were those made by company itself and 
those received from a few favored cor- 
porations, did not constitute a ‘‘sub- 
stantial part’ of company’s business, 
so as to entitle company to exemption 
from limitation of $2,000 for allowance 
of losses from sale of capital assets, 
under provision in Internal Revenue 
Act, especially where company adver- 
tised that its activities were confined 
to those of trust company and not those 
of bank, and company was not a mem- 
ber of the Baltimore Clearing House. 
Revenue Act 1934, § 117(d), 26 U.S.C. 
A, Int.Rev.Acts, page 708.—Magruder 
v. Safe Deposit & Trust Co. of Balti- 
more, 121 F.2d 981, reversing Safe De- 
posit & Trust Co. of Baltimore v. Ma- 
gruder, 34 F.Supp. 199. 


C.C.A.Mass. A trustee who is per- 
sonally liable for payment of mortgage 
notes of trust, in absence of express 
disclaimer, can deduct as a “bad debt” 
a claim for reimbursement for such 
payment from trust estate, if claim is 
ascertained to be worthless and charg- 
ed off within taxable year for which 
deduction is sought. Revenue Act 1934, 
§ 23(k), 26 U.S.C.A, Int.Rev.Acts, page 
673.—_Hamlen vy. Welch, 116 F.2d 413. 


C.C.A.Mass. To be deductible as a 
“bad debt” in determining income tax, 
the debt must have existed in fact, 
for that which never existed had no 
value to lose. Revenue Act 1934, § 
23(k), 26 U.S.C.A.Int.Rey.Acts, page 
673.—Hamlen vy. Welch, 116 F.2d 413. 

A taxpayer attempting to deduct for 
income tax purposes as ‘‘bad debts” 
amounts which taxpayer has paid as. 
indorser or guarantor, and for which 
taxpayer has not been reimbursed, 
must show that he was legally bound 
to pay, since voluntary assumption of 
obligations does not justify deductions. 
Revenue Act 1934, § 23(k), 26 U.S.C.A. 
Int.Rey.Acts, page 673.—Hamlen_ y. 
Welch, 116 F.2d 4138. 

A payment to mortgagee by a trustee 
executing mortgage note without ex- 
press disclaimer of personal liability 
and guaranteeing payment of mort- 
gage, was not in nature of “gift” or 
contribution to “capital”, but such 
payment in reality represented “loan’” 


roperty — 


a 
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“A taxpayer deducting 
debt for income tax purposes can 
ecept payment on the debt in the fu- 
‘e, and must include such payment 
as income in the year received in_his 
tax return, and the fact that a debt 
called “worthless” in one year, later 
is found to be collectible, does not de- 
stroy the previous ascertainment. 
Revenue Act 1934, § 23(k), 26 U.S.C.A. 
_Int.Rev.Acts, page 673.—Hamlen vy. 
p.wWelch; 116 .2d' 413: 

A taxpayer removing a debt from 
his balance sheet and ceasing to use 
it as a book asset ascertains debt to 
be “worthless” and charges it off so as 
to be entitled to deduction for income 
tax purposes. Revenue Act 1934, § 
_ 23(k), 26 U.S.C.A. Int.Rey.Acts, page 
- 673.—Hamlen v. Welch, 116 F.2d_413. 
; C.C.A.Mass. A taxpayer removing a 
debt from his balance sheet and ceas- 
ing to use it as a book asset ascer- 
tains debt to be ‘worthless’ and 
charges it off so as to be entitled to 
deduction for income tax purposes. 
Revenue Act 1934, § 23(k), 26 U.S.C.A. 
Int.Rey.Acts, page 673.—Hamlen  v. 
Welch, 116 F.2d 413. 

C.C.A.Mass. Where trustee executed 
mortgage note without express dis- 
claimer of personal liability and guar- 
anteed payment of mortgage trustee’s 
obligation te pay arose when mortgage 
notes were given or assumed, even 
though duty of trust to reimburse 

trustee and relation of debtor and 

ereditor between trust and trustee did 

not arise until trustee made payment, 
and hence ‘debt’ did not arise until 

1935, when trustee made payment, and 

the fact that trust might have been 
worthless at time of such payment 
would not defeat right of taxpayer to 
income tax deduction, since binding 
obligation to pay had arisen long be- 
fore for which deduction is sought. Rey- 
enue Act 1934, § 23(k), 26 U.S.C.A. Int. 
Rey.Acts, page 673.—Hamlen v. Welch, 
116 F.2d 413. 

A trustee who is personally liable for 
payment of mortgage notes of trust, 
in absence of express disclaimer, can 
deduct as a “bad debt’? a claim for re- 
imbursement for such payment from 
trust estate, if claim is ascertained to be 
worthless and charged off within tax- 
' able year for which deduction is 

sought. Revenue Act 1934, § 23(k), 26 

U.S.C.A. Int.Rev.Acts, page 673.—Ham- 

len yv. Welch, 116 F.2d 413. 
The words “charged off within the 
taxable year’, in statute authorizing 
deduction of debts ascertained to be 
worthless and charged off within the 
taxable year, permit deduction for bad 
debts physically charged off in the first 
month of the succeeding year as of the 
preceding taxable year. Revenue Act 
1934, § 23(k), 26 U.S.C.A. Int.Rey.Acts, 
page 673.—Hamlen y. Welch, 116 F.2d 
413. 
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Under provision in Internal Revenue 
Act authorizing deduction of bad debts 
ascertained to be worthless and charged 
off within taxable year, it is not a 
physical act done within the year, but 
the setting up of evidence as to the 
ascertainment of worthlessness substan- 
tially as of the date of such ascertain- 
ment which determines whether the 
debt is ‘‘charged off within the taxable 
year’. Revenue Act 1934, § 23(k), 26 
U.S.C.A. Int.Rev.Acts, page 673.—Ham- 
len v. Welch, 116 F.2d 413. 

Whether claim is “worthless” within 
statute authorizing deduction of debt 
ascertained to be worthless and charged 
off within taxable year, depends on cir- 
cumstances, and taxpayer if bona fide is 
first judge of worthlessness, and it is 
not necessary for taxpayer to take 
unsuccessful legal action in order to 
sustain his claim, but the taxpayer must 
make a reasonable investigation of the 
facts and must draw a reasonable in- 
ference from the information obtained. 
Revenue Act 1934, § 23(k), 26 U.S.C.A. 

 Int.Rey.Acts, page 673.—Hamlen vy. 
Welch, 116 F.2d 413. 

A trustee deciding in exercise of 

sound business judgment, that liabil- 


a likely to receive nothing before liquida- 


S$, é nd t a i 
ecured creditor of trust would be 
tion and only then a nominal sum, as- 
certained claim to be “worthless” with- 
in statute providing for deduction of 
debts ascertained to be worthless and 
charged off within taxable year. Reve- 
nue Act 1934, § 23(k), 26 U.S.C.A. Int. 
Rev.Acts page 673.—Hamlen y. Welch, 
116 F.2d 413. Gee 

A trustee’s claim to reimbursement 
from trust for money paid to mort- 
gagee pursuant to trustee’s guarantee 
of payment of mortgages executed by 
trust, is a “bad debt” which was 
‘ascertained to be worthless” and 
“charged off within taxable year”, so 
as to be deductible for income tax 
purposes in 1935, where payments were 
posted in February or January, 1936 
to profit and loss account in trustee’s 
Journal and ledger, as of December 31, 
1935, and trustee determined in No- 
vember, 1935 that liabilities of trust 
were greatly in excess of assets. Rev- 
enue Act 1934, § 23(k), 26 U.S.C.A. Int. 
Rey.Acts, page 673.—Hamlen y. Welch, 
116 F.2d 413. 

C.C.A.Mass. The loss sustained by 
taxpayer upon foreclosure of _ first 
mortgage covering property obtained 
by taxpayer upon previous foreclosure 
of a second mortgage without assump- 
tion of first mortgage debt, was not 
an “ordinary loss,” but was to be 
treated as a “capital loss’? within 
provision limiting right to deduct cap- 
ital losses in computing income tax, 
notwithstanding that loss was. sus- 
tained on a forced rather than a vol- 
untary sale. Revenue Act 1934, § 23 
(a) (2), 26 U.S.C.A. Int.Rev.Code, § 23 
(EC) wands Shy A (Cte 26 eso 
Int.Rev.Acts, page 708—Welch  v. 
Street, 116 F.2d 9538, vacating Street 
v. Welch, 30 F.Supp. 394. 

The taxpayer’s loss of interest in 
property through tax sale to which 
taxpayer did not consent constituted 
a “capital loss’? within provision limit- 
ing right to deduct capital losses, 
Revenue Act 1934, § 117(d), 26 U.S. 
C.A.Int.Rey.Acts, page 708.—Welch vy. 
Street, 116 F.2d 953, vacating Street 
v. Welch, 30 F.Supp. 394. 

C.C.A.Minn. Under statute authoriz- 
ing a deduction for bad debts “charged 
off within the taxable year,” in com- 
puting taxable income, a _ taxpayer 
claiming a deduction for a bad debt 
must be able to show that the debt 
was ascertained to be worthless during 
the taxable year, and that he, during 
that year, recognized and accepted the 
fact that it was worthless and did 
not thereafter regard it or treat it as 
an asset having value. Revenue Act 
1932, § 23(j), 26 U.S.C.A.Int.Rev.Acts, 
page 489.—Cammack y. U. S., 113 F.2d 
547. 

A taxpayer who keeps no books of 
account may take a deduction for a bad 
debt without making any written nota- 
tion of a charge-off provided he takes 
the deduction in his return for the 
year in which the debt was ascertained 
to be worthless. Revenue Act 1932, 
§ 23(j), 26 U.S.C.A.Int.Rey.Acts, page 
489—Cammack v. U. S8S., 113 F.2d 547. 

A taxpayer who keeps regular books 
of account may take a deduction for a 
bad debt although he made no actual 
entry of a charge-off upon his books 
during the year the debt was_ascer- 
tained to be worthless, provided he 
makes the entry shortly after the end 
of the year and before the books for 
the year were closed. Revenue Act 
1932, § 23(j), 26 U.S.C.A.Int.Rev.Acts, 
page 489.—Cammack y. U. S., 113 F. 
200547. 

The question of whether a debt as- 
certained to be worthless has been 
charged off so as to authorize a deduc- 
tion thereof in computing taxable in- 
come is one of fact to be determined 
from the circumstances of each Case. 
Revenue Act 1932, § 23(j), 26 U.S.C.A. 
Int.Reyv.Acts, page 489.—Cammack vy. 
U.. S., 113. F.2d 547. ‘ 

Where it appears that a taxpayer 
has made a practice of keeping full 
and accurate books of account in which 


-upo 


which fe 

ordinarily made and which 

to show all assets and liabilities, 
failure to make an entry showi 

a bad debt was charged off during t: 
able year will ordinarily preclude h 
from seeking a deduction therefor 
computing taxable income, since hi 
failure would constitute strong, if not 
conclusive, evidence that the debt had 
not been “charged off.” Revenue Act — 

1932, § 23(j), 26 U.S.C.A. Int.Rev.Acts, 
page 489—Cammack vy. U. S., 113 F 


Where a taxpayer keeps no books, his 
failure to make a written notation o 
record that a debt ascertained to 
worthless has been “charged off”? would 
constitute no evidence that he had not ~ 
charged off the debt, although his fail- — 
ure to claim deduction in his tax re- 
turn for the year in which debt be- 
came worthless would be evidence that 
it had not been charged off in that ~ 
Revenue Act 1932, § 23(j), 26 U. 
Int.Rev.Acts, page 489—Cam- 
mack v. U. S., 113 F.2d 547. bs 

Where debts became worthless in 
1932 and were determined to be such 
by taxpayers who did not note a 
charge-off on their books and failed t 
claim a deduction in their original re- 
turn for 1932 because they were | 3, 
vised by Collector of Internal Revenue 
that if losses were taken as deduction 
for year 1932 they would not be a 
lowed, but Commissioner subsequentl 
ruled that debts could be written o: 
in 1932 provided taxpayers had cor 
plied with statute regarding bad del 
evidence entitled taxpayers to reco 
overpayment of income taxes on groun¢ 
that during 1932 taxpayers menta 
“charged oft” the debts as being worth-  _ 
less, and at no time thereafter re- — 
garded them as_ assets having value. — 
Revenue Act 1932, § 23(j), 26 U.S.C.A. — 
Int.Rev.Acts, page 489.—Cammack vy. U. 
Sip 1s hd: ibaT. 

C.C.A.Miss. Contracts for future pur 
chase and sale of commodities are di 
tinguished in law and in business con- 
templation from “wagering contracts” 
or ‘gambling contracts,” because im. 
plicit in the transactions is the agree-— 
ment and understanding that actual 
purchases and sales, and not mere — 
wagering transactions, } 


are being \car-uam 
ried on. Revenue Act 1936, §§ 23(e) (1), 
117(b, | df), 26° US.C.A. Int-Reyv Acts) es 
pages 828, 873-875.—Commissioner 0: a 
Internal Revenue vy. Covington, 120 F 
2d_ 768. ea: 
Taxpayers trading in commodity fu- 
tures pursuant to rules and methods of 
New York Produce Exchange were en- 
gaged in the business of buying and 
selling commodities or rights in com 
modities, involving “capital assets,’ 
and hence losses sustained therein wer 
“capital losses’ subject to the statutory 
limitation on deductibility for income. 
tax purposes. Revenue Act 1936, §§ 
23(e) (1), 117(b, d-f), 26 U.S.C.A. Int oF 
Rev.Acts, pages 828, 873-875.—Commis- 
sioner of Internal Revenue v. Coving- 
ton, 120 F.2d 768. ha 
C.C.A.Mo. Ordinarily, a sale or other — 
disposition of property is necessary 
before a gain or loss may be included 
in computing taxable income.—Becker ~ 
vy. Anheuser-Busch, Ine., 120 F.2d 403. — 
C.C.A.N.Y. A corporation, capital of 
which has been so impaired by operat- 
ing losses in certain years that it is | 
forbidden by statutes of state in which ~ 
incorporated to declare a dividend, is ~ 
not entitled to credit for such losses — 
in calculation of federal taxes on its © 
undistributed profits for subsequent 
years. Revenue Act of 1936, § 26(c) 
(1), 26 U.S.C.A. Int.Rev.Acts, page 836. 
—Bastian Bros. Co. vy. McGowan, 113 - 
'W.2d 489, affirming 32 F.Supp. 93. “a 
C.C.A.N.Y. The subdivisions of the ’ 
statute providing for allowance of de- 
ductions for net losses and for bad 
debts ascertained to be worthless and 
eharged off, are mutually exclusive. “a 
Revenue Act 1928, § 23(i, j), 26 U.S. 
C.A. Int.Rev.Acts, page 357.—Ronald 
Press Co. v. Shea, 114 F.2d 453, af- 
firming 27 F.Supp. 857. 
©.C.A.Okl. Where, by supplemental 
agreement of 1918, trustee obtained in- — 


es gh Te ewe i 


creased interest in trust estate in claim- 
ed settlement of undistributed profits 
which belonged to the trustee as com- 
pensation for services rendered, but 
; trustee did not return any amount as 
he such income in any year, and limita- 
tion had run against correction of taxes 
arising out of the omission, an increase 
in cost basis could not be asserted by 
reason of the acquisition of the addi- 
tional interest in the trust in 1918, in 
fixing basis for determining gain or 
loss upon trustee’s sale in 1930 of a 
i portion of his beneficial interest in the 
trust. Revenue Act 1918, § 213, 40 
3 Stat. 1065.—Doneghy v. Alexander, 118 
F.2d. 521. 
 ©.C.A.Pa. Where taxpayer who had 
advanced money to a corporation in 
which he was a stockholder issued exe- 
vik — eution upon judgment against corpora- 
tion in 1930 and obtained title at sher- 
iff’s sale to property having a fair 
Jot market value of less than loan, and 
sale. left corporation without assets, 
taxpayer’ s failure to charge off in 1930 
his loss due to bad debt arising out of 
loan deprived taxpayer of right to de- 
duct worthless debt in income tax re- 
turn for 1930, since debt was ‘wholly 
worthless” at end of taxable year. 
Revenue Act of 1928, § 23(j), 26 U.S. 
C.A.Int.Rev.Acts, page 357.—Heiner_ v. 
winner, 114 F. 3a 723, reversing Gwin- 
ner v, Heiner, 25 F.Supp. 659. 
C.C.A.Pa. A ‘taxpayer, seeking to 
deduct a loss from his net income for 
income tax purposes, must point to a 
_ statute authorizing it and show that he 
comes within the statute’s terms.— 
_ Evans v. Rothensies, 114 F.2d 958. 


_€.C.A.Pa, An auction sale of a rela- 
vely few shares in a closely held fami- 
y corporation was not sufficient to fix 
_ the fair market value of 3,000 shares, in 
determining loss to taxpayer who sold 
the shares, for purpose of determining 
taxpayer's net income for income tax 
purp oses. Revenue Act of 1934, 3 23 


V 

C€.C.A.Pa. Transaction, whereby own- 
er of stock sold the stock to his son- 
in-law under agreement that an annui- 
ty should be payable by son-in-law to 
the owner of the stock for life and on 
1 h to his wife for her life, was 
not a “transaction entered into for prof- 
it’? within the meaning of the Internal 
Revenue Act, so as to entitle the owner 
of the stock ‘to deduct loss in determin- 
ing his net income for income tax pur- 
poses. Revenue Act of 1934, §§ 23(e) 
ae (2), 117(a), 26 U.S.C.A. Int.Rev.Acts, 
pages 672, 707.—Evans v. Rothensies, 

Pld F.2d. 958. 

"In order to entitle a taxpayer to 
claim a deduction for loss in determin- 
ing his net income for income tax 
_--~purposes, the transaction in which the 
loss was incurred must. have’ been 


entered into for profit. Revenue Act 
of 1934, $8 23 (e) HO), 17 (a) 4926.00, 8. 
C.A.., Int. Rey.Acts, pages 673, 707.— 


Evans yv. Rothensies, 114 F.2d 958. 

‘ In determining whether a transaction 
is a “transaction entered into for prof- 
it” so as to entitle taxpayer to deduct 
loss to determine net income for in- 
come tax purposes, a transaction which 
is entered into for profit may become 
one not for profit when the owner’s 
ultimate disposition of the property 
evidences a change in the nature of the 


transaction’s intended purpose. Reve- 
nue Act of 1934, §§ 23(e) (2), 117(a), 
26 U.S.C.A. IntiRev. Acts, pages 672, 

Rothensies, 114 F.2d 


a 707._Evans vy. 
Ps 3 95 


A transaction entered into or con- 
templated on a basis other than that 
of an ordinary business transaction 
does not qualify as a “transaction en- 
tered into for profit” within the mean- 
ing of the revenue law, so that loss 
sustained can be deducted in determin- 
ing net income for income tax pur- 
poses. Revenue Act of 1934, §§ 23(e) 
05). 117(a), 26 U.S.C.A. Int.Rey. Acts, 
pages 672, 707.,—Hvans v. Rothensies, 


114 F.2d 958. 
a: To constitute a “transaction entered 
into for profit”, within the meaning 


of the revenue law permitting a tax- 


transaction, in determining his net in- 
come for income tax purposes, it. is” ee - 
sential that the highest and best price 
be obtained for property sold. Reve- 
nue Act of 1934, §§ 23(e) (2), 117(a), 
26 US.C.A. Int-Rev. Acts, pages 672, 
Ue Es v. Rothensies, 114 F.2d 

C.C.A.Pa. In determining amount of 
taxpayer’s loss, for purpose of deter- 
mining net income for income tax pur- 
poses, the rule is the same with respect 
to an annuitant where the annuitant re- 
ceives, in the aggregate, a sum less 
than either the cost of the annuity or 
the anticipated annual payments for 
the period of expectancy, or whether 
he receives more, since whether an an- 
nuitant lives a longer or shorter time 
than his expectancy is immaterial to 
the question of the value of the annui- 
ty. Revenue Act of 1934, §§ 23(e) (2), 
117(a), 26 U.S.C.A, Int. Rey. Acts, pages 


672, 707.—Evans v. Rothensies, 114 
F.2d 958. 
C.C.A.Tex. Where taxpayer loaned a 


sum of money secured by deed of trust 
to the trustees of an estate, and later 
the widow of deceased obtained title to 
all property of the estate, and trans- 
ferred it to taxpayer as trustee and al- 
so for purpose of better securing in- 
debtedness of trust estate to taxpayer, 
and thereafter various additional sums 
were advanced by taxpayer to the 
trust, until total indebtedness exceeded 
depreciated value of property serving 
as security, the loss sustained by tax- 
payer upon its acceptance of security in 
cancellation of notes was a “bad debt 
loss’ rather than a “capital loss’ for 
purpose of income tax. Revenue Act 
1934, §§ 238, 117,. 26 U.S.C.A.Int.Rev. 
Acts, pages 671, 707.—Commissioner of 
Internal Revenue v. National Bank of 
Commerce of San Antonio, Tex., 112 F. 
2d 946. 

C.C.A.Tex., Evidence established that 
investments and speculative activities 
of taxpayer, who maintained office for 
purpose of buying and selling stocks 
and commodities on her own account 
through brokers on margin, were not 
sufficient to warrant conclusion that 
she was engaged in a “trade or busi- 
ness” within meaning of provision of 
the Revenue Act authorizing deductions 
from gross income for income tax pur- 
noses of losses incurred in “trade or 
business’, Revenue Act 1934, § 23(e) 
(2), 26 U.S.C.A. Int.Rey.Acts, page 672. 
—Commissioner of Internal Revenue vy. 
Burnett, 118 F.2d 659. © 

C.C.A.Tex. BEven if taxpayer was ina 
“trade or business’’, within meaning of 
provision of the Revenue Act authoriz- 
ing deduction from gross income for 
income tax purposes of losses incurred 
in “trade or business’, 
established that taxpayer was not a 
“dealer in securities’ and that securi- 
ties and commodities purchased by her 
were not held “primarily for sale to 
customers in the ordinary course of her 
trade or business” as provided by pro- 
vision of the Revenue Act defining capi- 
tal assets, taxpayer was not entitled to 
use inventories in determining net in- 
come, and provision of Revenue Act 
limiting losses from sales or exchanges 
of capital assets to $2,000 plus gains 
from such sales or exchanges was ap- 
plicable. Revenue Act 1934, §§ 23(e) 
(2), (j), 117 (b, a), 26 U.S.C.A. Int.Rev. 
Acts, pages 672, 673, 707, 708.—Com- 
missioner of Internal Revenue vy. Bur- 
nett, 118 F.2d 659. 


C.C.A.Tex. Where 
turn is correct on the facts as they 
were when it was made, but occur- 
rences in a later year alter the case, 
the adjustment is generally to be 
made in the later year.—Sneed v. Com- 
missioner of Internal Revenue, 119 FB. 


income tax re- 


aoe 767, rehearing denied 121. F.2d 
25. 
D.C.Cal. Where land was sold for 


more than $700,000 in 1928 and repos- 
session took place in 1932 when prop- 
erty was not worth more than $400,000 
notwithstanding purchaser had paid off 
*a bond issue of $167,000 and made im- 
provements approximating $150,000 and 
property was sold in 1936 for $308,- 


where evidence, 


Revenues Ves 1932, § FAC eZ 
Int.Rev.Acts, page 497. -—Hdward 
Hg Estate Co. v. U. S., 38 ‘F.Supp. * 


D.C.lowa. The provision of the In- 
ternal Revenue Act permitting a cor- 
poration, in determining income for 
income tax purposes, to deduct losses 
sustained during the taxable year, 
and not compensated for by insurance 
or otherwise, entitled corporation to 
deduct, for income tax purposes, aban- 
doned equipment in the amount of 
the difference between cost less ac- 
crued depreciation and resale or Ssal- 
vage value. Revenue Act 1936, § 23 
(f), 26 U.S.C.A. Int.Rev.Code, § 238(f). 
—Mason City Brick & Tile Co. v. Hus- 
ton, 36 F.Supp. 515. 

D.C.Ky. The statutory provision for 
deduction of debts ascertained to be 
worthless and charged off within tax- 
able year in computing net taxable 
income contemplates that taxpayer 
may exercise his discretion in ascer- — 
taining whether debt is worthless, if 
he does so fairly and honestly, and his 
good faith belief that there is no rea- 
sonable hope or probability of recov- 
ery of amount of debt under all sur- 
rounding circumstances justifies him 


in treating it as worthless. Revenue 
Act 1932, § 23(j), 26 U.S.C.A. Int. 
Rev.Acts, page 490.— G. Duncan 


Coal oe v. Glenn, 36 F.Supp. 834. 

D.C.Ky. So much of debt to corpora- 
tion on note secured by chattel mort- 
gage as ultimately became worthless 
after entry of consent judgment against ~ 
debtor for balance due in foreclosure 
suit was not definitely ascertained until 
date on which report of sale of mort- 
gaged property to mortgage trustees in > 
satisfaction of judgment was confirmed 
by court order, so that corporation was 
entitled to deduct such balance in its 
income tax return for fiscal year in 
which such date fell, though property 
was sold during preceding fiscal year. 
Revenue Act ae oy 23(j), 26 U.S.C.A. 
Int.Rev.Acts, p. Ww. Duncan 
Coal Co. v. Aree 6 F.Supp. 834. 


D.C.Ky. Deductions for income tax 
purposes on account of losses sus- 
tained by taxpayer are not. matters of 
right but depend upon congressional — 
grace and are permissible only to ex- 
tent specifically authorized by statute. 
Revenue Act 1934 §§ 23(f, k), 112(a), 
26 U.S.C.A. Int.Rev.Acts, pages 672, 
673, 692.—Courier Journal Job Print- 
ing Co..v. Glenn, 37 F.Supp. 55. 

D.C.Ky. Although  a_ taxpayer’s fi- 
nancial condition may be no different 
on day when loss was ascertained than 
on day immediately preceding, yet a 
loss previously suffered but not taken 
has during that interval been finally 
taken and as a matter of law becomes 
a “deductible loss’. Rev.Act 1934, § — 
rider k), 26 U.S.C.A. Int.Rev.Acts, pages . 
672, 673.—Courier uae Job Print- 
ing Co. v. Glenn, 37 F.Supp. 55. 

D.C.Ky. Where corporation was un- 
able to pay its debts in full it fol- 
lowed as matter of law that its stock 
became worthless and any stockholder 
at that time suffered a loss by reason 
of stock ownership equal to amount 
paid for the stock which is the identifi- 
able event necessary to sustain a loss 
deductible under statute allowing de- 
ductions in determining taxable income 
for losses by corporations. Revenue 
Act 1934, § 23(f), 26 U.S.C.A. Int.Rev. 
Acts, pages 672, 673.—Courier Journal] 
a Printing Co. v. Glenn, 37 F.Supp. 


D.C.Ky. A taxpayer which in part 
payment of debt acquired assets ex- 
cluding good will of liquidated Ken- 
tucky corporation and transferred such 
assets to a new corporation was not 
precluded from claiming a deductible 
loss on ground that assets including 
good will would have paid taxpayer’s © 
debt in full where amount paid by tax- 
payer was fair and hence loss could — 
be claimed notwithstanding loss might | 
not have resulted if a different method 
of purchase had been used. Revenue Act 


/ 


—— Nr, 


gee Os 


tion of new corporation’s stock, 


672, 


new 
new corporation’s stock, 
4 aN ae Slee loss, effect must be given. to- 
tega 


F.Supp. 55. 


Bo anaigoe 
in part ae aeat of. debt ac- 


bh 

& 

quired assets of liquidated Kentucky 
eorporation and transferred such as- 


sets to a new corporation in considera- 
sus- 
tained a deductible loss, court is re- 
quired to give full effect to each step 


actually taken by parties without ref- 


erence to ultimate purpose of transac- 
tions. Revenue Act 1934, §§ 23(f, k), 
112(a), 26 U.S.C.A. Int.Rév. Acts, pages 
673, 692; Ky.St. § 561.—Courier 
Journal Job Printing Co. v. Glenn, 37 
F.Supp. 55. 

In determining whether a taxpayer 
which in part payment of debt acquired 
assets of liquidated Kentucky corpo- 
ration and transferred such assets to a 
corporation in consideration of 
sustained a 


termination of old corporation 
and its forced liquidation under Ken- 
tucky statute. Revenue Act 1934, §§ 
22a ok) oi le? (a) ro 26 UE Se CaaS Int. Rev. 
Acts, pages 672, 673, 692; Ky.St. § 561. 
—Courier Journal Job Printing Co. v. 
Glenn, 37 F.Supp. 55. 

A taxpayer which in part payment 
of debt acquired assets of liquidated 
IKentucky corporation and transferred 
such assets to a new corporation in 
consideration of new  corporation’s 
stock sustained a “deductible loss” not- 
withstanding taxpayer remained in as 
good a position as before acquisition of 
assets because it owned the same num- 
ber of shares in new corporation which 


carried on same business as liquidated 


corporation, Revenue Act 1934, §§ 23 
(f, k), 112(a), 26 U.S.C.A. Int.Rev.Acts, 
pages 672... 673,692 5) Ky.St) § 561,— 
Courier Journal Job Printing Co. v. 
Glenn, 37 F.Supp. 55. 

D.C.Ky. A corporation which in part 
nisinent) "of debt acquired assets of 
liquidated Kentucky corporation and 
transferred assets to a new corporation 
in consideration of new corporation’s 
stock was not precluded from deduct- 
ing resulting loss from income on 
ground that after liquidation and com- 
mencement of business by new corpora- 
tion taxpayer was in as good a posi- 
tion as it was before, since loss be- 
came an actual one instead of one 
merely on paper and so became a “de- 
ductible loss’ for income tax pur- 
Revenue Act 1934, § 23(f, k), 


poses. 
26 .U.S.C.A. Int.Rev.Acts, pages 672, 
673; Ky.St. 561.—Courier Journal 


Job Printing Co. y. Glenn, 37 F.Supp. 
55: 


D.C.Ky. A taxpayer which in part 
payment of debt acquired assets of liq- 
uidated Kentucky corporation and 
transferred assets to a new corporation 
in consideration of new corporation’s 
shares was not precluded from claim- 
ing a deductible loss on ground that 
taxpayer had purchased shares of debt- 
or corporation allegedly showing that 
shares had a value where such purchase 
was made under pressure to avoid a 
forced liquidation which might have 
been detrimental to taxpayer's interest 
and hence was not a fair criterion of 
its reasonable market value. Revenue 
Act 1934, § 23(f, k), 26 U.S.C.A. Int. 
Rey.Acts, pages 672, 673.—Courier 
Journal Job Printing Co. v. Glenn, 37 
F.Supp. 55. 

D.C.Ky. Under statute allowing de- 
ductions in determining taxable income 
for bad debts, test is not when did it 
become a bad debt, but when was it 
ascertained by taxpayer to be worthless 
and charged off by him as a bad debt. 
Revenue ‘Act 1934, § 23(k), 26 U.S.C.A. 
Int.Rev.Acts, pages 672, 673.—Courier 
Journal Job Printing Co. y. Glenn, 37 


D.C.Md. The provision in internal 
revenue act that losses from sale of 
eapital assets by trust company, a 
substantial part of whose business is 
receiving deposits, are not subject to 
limitation of $2,000, was applicable to 
all kinds of trust companies, and was 
not limited to trust companies carrying 


~ taxpayer 


Pia), 26). (Q 
e, § 117 note.—Safe ‘De- 
gate’ & ieee "Co. of Baltimore v. -Ma- 
gruder, 34 F.Supp. 199. | 
Deposits received by Maryland trust 
company whose principal business con- 
sisted of managing trusts and estates, 
constituted a “substantial part’ of com- 
pany’s business so as to bring com- 
pany within provision in internal rey- 
enue act that trust company’s losses 
from sale of capital assets were not 
subject to $2,000 limitation if substan- 
tial part of business of company is re- 
ceipt of deposits, where company’s to- 
tal earnings for year were $1,367,548.55, 
and earnings from deposits were ap- 
proximately $247,000, and company re- 
ceived approximately $8,000,000 of de- 
posits from sources other than trust 
estates, and $800,000 of deposits were 
subject to withdrawal at will, not- 
withstanding that trust company ad- 
vertised that it did not engage in gen- 
eral banking activities, and that there 
were only about 100 depositors exclu- 
sive of the trust accounts. Revenue Act 
1934, § 117(d), 26 U.S.C.A.Int.Rev.Code, 
§ 117 note.—Safe Deposit & Trust Co. 
oe Baltimons v. Magruder, 34 F.Supp. 


Under provision in internal revenue 
act that losses of trust company, a sub- 
stantial part of whose business is re- 
ceiving deposits, from sale of capital 
assets, are not subject to limitation of 
$2, 000, trust company’s capital loss- 
es on "sale of bonds would only be al- 
lowed to extent that losses exceeded 
gains from sale of bonds. Revenue 
Act 1934, § 117(d), 26 U.S.C.A.Int.Rey. 
Code, § 117 note.—Safe Deposit & Trust 
Co. of Baltimore v. Magruder, 34 F. 
Supp. 199. 

D.C.Mass. A security may be so 
seasoned and have had such industrial 
price history that it has market value 
within Internal Revenue Act, though 
holder received it under agreement for- 
bidding its sale for appreciable period 
of time, such as even a year, but a 
security may be so speculative as to 
have no such fair market value if its 
sale is thus restricted. Revenue Act 
1928, § 111(c), 26 U.S.C.A. Int.Rev. 
Atte, page 376.—State Street Trust Co. 

37 F.Supp. 846. 

are Ad whether shares received 
subject to agreement not to sell them 
for a year in exchange of stock had 
“fair market value’ within Internal 
Revenue Act, fact that restrictions on 
sale of shares were not apparent on 
face of certificate was immaterial, since 
taxpayer was bound by agreement and 
was under no duty to conceal truth 
from prospective purchaser and sale 
would have subjected her to action for 
breach of contract. Revenue Act 1928, 
§ 111(c), 26 U.S.C.A. Int.Rev.Acts, page 
376.—State Street Trust Co. v. U. S., 
37 F.Supp. 846. 

D.C.Mass. Beneficiaries in a_ trust 
were not entitled to a deduction in 
their individual income tax returns for 
their proportionate shares of a con- 
ceded operating loss suffered by trust, 
since the ‘trust’? was a separate and 
distinct entity from its beneficiaries. 
Revenue Act es 23(e), 26 U.S.C.A, 
Int.Rev.Code, 2 (e).5. 26, U.S.C,A. 
Int.Rev.Code, Ri 161- 170. —Brigham v. 
U. S., 38 F.Supp. 625. 


D.C.Mich. If, over a_ period of 
years, as result of trading and ex- 
changes, taxpayer had lost all trace 
of the origin of his stock, profit or 
loss from sale thereof was computa- 
ble under the “first in, first out rule’, 
but, if taxpayer could trace the origin, 
he was aad to designate from 
which group Shares sales were 
made, even if Ae thus sought to avoid 
jncome taxes.—Hitcheock v. U. S., 
F.Supp. 507. 

The identity of stocks and_ blocks 
of stocks may be determined in other 
ways than by certificate numbers in 
order to avoid the ‘first in, first out 
rule’, in computing taxable income.— 
Hitecheock v. U. S., 36 F.Supp. 507. 

The “first in, first out rule’, in com- 
puting taxable income, is properly 
applied to cases in which there have 


‘the same 
dividends, © 


specific or “species” identity | 
stock has been lost, but reg 
enunciating the rule was not inten 
to work an injustice to taxpayer. 
to deny him the right to sell his tag 
est priced stock for income tax 
poses.—Hitchcock v. U. S., 36 F.Sup 


507. 

The word ‘block’? should be s 
stituted for the word “lot” in inte 
preting internal revenue 
providing that, 
are sold from ‘ots’? purchased at 
ferent dates or at different prices 
the identity of the lots cannot be 
termined, the stock sold 
charged against the earliest pure 
thereof, in determining taxable 
come.— Hitchcock vy. U. S., 36 F.Sup 

The necessity for applying the 
in, first out rule’ in computing | 
able income from sale of stock 
pends, not so much on ability to 
tify specific certificates, as it do 
on the ability to differentiate the i 
of the “lot” or “block” of stock — 
each division.—Hitchcock v. U. S., 
F.Supp. 507. ae: 
Where Bre ee 


and agreed to the amount BRE) 
against each lot, and governmen o 
ferentially admitted that, when ; 
split up was made in 1926, taxpaye 
could have instructed transfer nt 
to give him certain stock certifica es 
for each acquisition and thus kept 
stock separate by certificate number 
taxpayer in determining income t 
had right to avoid the “first in, — 
out rule’, by enumerating by de 
tion the ‘stock which he Claimed oO 
in each acquisition other than sha 
received by dividends and al in 
the lower numbered stock certifica 
to first acquisition and ad_ seri 
through third acquisition. —Hitcheock 
ve U= |S; 36) F.Supp. 50ueee 
D.C.Mich. Income taxes are proper- | 
ly assessed upon basis of annual 
turn, but generally only realized gains 
and losses are material.—Old 
chants Nat. Bank & ‘Trust Co 
Battle Creek v. U. S., 36 F.Supp. 961, 
affirmed Old- Merchants Nat. Bank & 
Trust Co. of Battle Creek vy. U. S., 
117 B.2d 737. oF; 
D.C.Mich. Losses can be claimed 
deductions, in assessing income ta 
only in year in which loss is in 
sustained.—Old Merchants Nat. — 
& Trust Co. of Battle Creek v. 
961, affirmed ~Old- 
Bank & ‘Trust Co 
Battle Creek v. U. S., 117 F.2d 7 


D.C.N.J. Where majority stockholder ; 
of family corporation whose incom 
from stock had averaged $80,940 p 
year for five years, transferred his hol 
ings to corporation as of February 1, 
1919, in’ consideration of corporation 
promise to pay him a $73,000 annuity, 
and annuity payments extending from 
February 1, 1919, to January 31, 1929, Fe 
amounted to some $723,914. 66, corpora- 
tion was not entitled to deduct annuity 
payments from gross income as ye : 
Revenue Act of 1924, § 234(a) (4), 2 
U.S.C.A. Int.Rey. Acts, page 40; Rev- 
enue Act of 1926, § 234 (a) (4), 26 
S.C.A. Int.Rev. Acts, page 186; Rev 
enue Act of 1928, § 23(f) s26 U.s.CA, 
Int.Rev.Acts, page 357.—Steinbach 
Kresge Co. v. Sturgess, 33 F.Supp. 897. | 

D.C.N.J. “Cost” of state and mu- 
nicipal bonds received by taxpayer in 
exchange for debenture bonds, as basis 
for computing gain or loss for income 
tax purposes, was fair market value © 
of the debenture bonds at time of ex- 
change rather than original cost there- 
of as fixed in dollars by stipulation, 
Revenue Act 1928, § 113(a), 26 U.S.C.A. 
Int.Rey.Acts, page 380.—Forstmann v. 


Rogers, 35 F.Supp. 916, reversing 31 
F.Supp. 660. ! 
D.C.N.J. ‘‘Sales,’’ within provision of 


the Revenue. Act limiting deduction of 
losses from sales or exchanges of capi- 


Te 


ye vot Sse 


ahi i ’ . ¥ 
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tal assets to $2,000 in excess of gains 
from such transactions, includes forced 
sales, as well as voluntary sales. Rev- 
enue Act 1934, § 117(a), (d), 26 U.S.C. 
A. Int.Rev.Acts, page 767.—Coleman v. 
Kelly, 39 F.Supp. 57. . 

Where taxpayer, on purchasing real- 
ty, gave $6,250 in cash, and bond for 
balance, secured by mortgage, mort- 
gage became in default, and mortgagee 
threatened to foreclose, taxpayer’s 
transfer of title to mortgagee, resulting 
és in loss of taxpayer’s cash payment of 
: $6,250, was a “sale,’”’ within provision 
of the Revenue Act limiting deduction 
of losses from sales or exchanges of 
capital assets to $2,000 in excess of 
gains from such transactions. Revenue 
Act 1934, §§ 23(e) (2), 117(a), (d), 26 

_U.S.C.A. Int.Rev.Acts, pages 671, 707.— 
Coleman y. Kelly, 39 F.Supp. 57. 

D.C.N.J. Revenue measures and reg- 
ulations pursuant thereto authorizing 
deduction of losses for purposes of 
computing income taxes do not con- 
template mere fluctuation in value of 
- property but require that losses be 
actually sustained during taxable year 
and that they be manifested by a 
 “elosed_ transaction” or an “‘identifi- 
‘ able event’? which determines existence 
of and amount of _loss.—American 
Smelting & Refining Co. v. U. S., 
F.Supp. 334. 
Income tax law is concerned only 
with realized losses and realized gains. 
—American Smelting & Refining Co. v. 
U. S., 39 F.Supp. 334. 

- D.C.N.J. Even in case of an issue 
of securities by taxpayer for cash, 
Meret “loss”, for income tax purposes, is 
ee miot suffered at that time as it only 
comes out of taxpayer’s pocket upon 
ay _ redemption of securities at maturity, 
but the transaction contemplates a loss 


* 
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taxpayer’s final disbursement 
may be anticipated by amortization 
over life of securities and such excep- 
tion depends upon unusual stability of 
value of cash  received.—American 
Smelting & Refining Co. v. U. S., 39 F. 
Supp. 334. 
-—-s-« Proof that market value of the stock 
of another corporation which was re- 
ceived by taxpayer for taxpayer’s 
bonds was less than face amount of 
bonds did not ipso facto establish 
“quasi interest’, for purposes of de- 
- termining whether taxpayer could 
make deductions in return of income 
on theory that bonds were issued at 
a discount and that difference between 
face amount of bonds and market value 
of stock represented a loss which could 
be amortized and deducted over life 
of bonds.——American Smelting & Refin- 
ing Co. v. U. S., 39 F.Supp. 334. 
 D.O.N.J. Losses are deductible from 
income only for years when sustained, 
and for a loss arising from a capital 
_ stock investment to be “sustained” it 
is ordinarily necessary that there be a 
final disposition of the investment, as 
by sale or exchange, or that there be 
some identifiable event, whereby the 
loss is otherwise clearly evidenced. 
Revenue Act 1932, § 23(e) (1, 2), 26 
U.S.C.A. Int.Rev.Acts, page 490.—Greg- 
ory v. Kelly, 40 F.Supp. 142. 

The identifiable event fixing the date 
on which an asset became worthless 
within statute permitting deductions of 
losses from gross income may be com- 
posed of a series or group of happen- 
ings, though it is ordinarily a single 

event. Revenue Act 1932, § 23(e) (1, 
2), 26 U.S.C.A. Int.Rev.Acts, page 490. 
_—Gregory vy. Kelly, 40 F.Supp. 142. 
Under Treasury Regulation authoriz- 
ing a deduction for worthless stock in 
taxable year in which stock became 
worthless, provided a_ satisfactory 
showing is made of its worthlessness, 
taxpayer who made a deduction from 
gross income in 1934 on ground that 
certain stock had become worthless 
during that year had burden of proy- 
ing that stock became worthless in 
1934. Revenue Act 1932, § 23(e) (1, 2), 
26 U.S.C.A. Int.Rev.Acts, page 490.— 
Gregory v. Kelly, 40 I.Supp. 142. 
Evidence that corporation in May, 


, ite ‘ a) 

1933, paid three of its notes held b 
its stockholders instead of paying in- 
terest to the grantor of a concession 
agreement, that later in 1933  stock- 
holders held a meeting at which they 
did not assess themselves to save con- 
cession, and that major stockholders 
sold their stock in 1933 for about one 
cent a share, showed that corporation’s 
stock became worthless in 1933 and not 
in 1934 when corporation was dis- 
solved and agreement was cancelled, 
and hence taxpayer could not deduct 
from gross income in joint return for 
1934 loss sustained on ground that 
shares of corporation’s stock held by 
taxpayer’s wife became worthless dur- 
ing 1934. Revenue Act 1932, § 23(e) 
(1, 2), 26 U.S.C.A. Int.Rev.Acts, page 
490.—Gregory v. Kelly, 40 F.Supp. 142. 

D.C.N.Y. Under revenue act provid- 
ing that upon sale or exchange of prop- 
erty the entire amount of gain or loss 
shall be recognized, but providing an 
exception in case of an exchange in re- 
organization, the purposes served by the 
exception are to relieve reorganization 
from premature taxation and to pre- 
vent taking of losses by wash sales. 
Revenue Act 1926, §§ 202, 203(a) (b) 
(2), 208(a), 26 U.S.C.A. Int.Rev.Acts, 
pages 147, 148, 157: Revenue Act 1928, 
§§ 101(c), 111(a), 26 U.S.C.A. Int.Rev. 
Acts, pages 371, 376.—Yates v. McGow- 
an, 39 F.Supp. 257. 


D.C.N.Y. Under revenue act provid- 
ing that upon sale or exchange of 
property the entire amount of gain 
or loss shall be recognized, but pro- 
viding an exception in case of an 
exchange in reorganization, the fact 
that no gain or loss was recognized 
when bonds were received in reor- 
ganization, did not deny future recog- 
nition, and it did not have any bearing 
on the question of the nature of the 
bonds thereafter. Revenue Act 1926, §§ 
202, 208(a) (b) (2), 208(a), 26 U.S.C.A. 
Int.Rev.Acts, pages 147, 148, 157; 
Revenue Act 1928, §§ 101(c), 111(a), 
26 U.S.C.A. Int.Rev.Acts, pages 371, 
376.—Yates v. McGowan, 389 F.Supp. 
257, 

D.C.Pa. Hvidence that corporate tax- 
payer which had leased from subsidiary 
restaurant equipment, terminated the 
lease and acquired all outstanding 
stock of subsidiary, that capital assets 
of subsidiary were entirely disposed of, 
that dividend of 60 shares of stock in 
taxpayer owned by subsidiary was de- 
clared and paid to taxpayer, and that 
slightly more than three months there- 
after, without adopting formal resolu- 
tion for liquidation, taxpayer caused 
subsidiary to declare partial liquidating 
dividend which was followed with rea- 
sonable promptness by final liquidat- 
ing dividend, established that the 
stock dividend declared by subsidiary 
was a “liquidating dividend’, re- 
quired to be considered as such in de- 
termining income tax deduction to 
which taxpayer was entitled for loss 
sustained upon liquidation of its stock 
holdings in the subsidiary. Revenue Act 
1928, § 115(a-c), 26 U.S.C.A. Int.Reyv. 
Acts, pages 384, 385.—Horn & Hardart 
Baking Co. v. U. S., 34 F.Supp. 89. 


D.C.Pa. A taxpayer, keeping no 
books of account and hence failing to 
charge off notes payable to him on his 
books as bad debts, but charging them 
off in his own mind and claiming de- 
duction of amount due thereon in his 
income tax return for year in which 
he first ascertained them to be worth- 
less, sufficiently complied with statute, 
—Burns vy. U. S., 34 F.Supp. 398. 

D.C.Pa. Where notes payable to 
taxpayer, who deducted them as bad 
debts in his income tax return for 
year in which he ascertained that they 
were worthless, could have been en- 
forced up to end of preceding year, 
and taxpayer was a young lawyer, 
while maker of notes was much older 
and well-established lawyer haying 
every appearance of prosperity, tax- 
payer was not required, in exercise 
of reasonable diligence, to ascertain 
worthlessness of notes before tax year. 
Tucker Act, 28 U.S.C.A. § 41(20).— 
Burns v. U. S., 84 F.Supp. 398. 


he ascertained a bad debt loss at. 
time or another, but must esta 


and charged off within taxable year. 
Revenue Act 1928, § 23(j), 26 U.S.C.A. 
Int.Rev.Acts, page 357.—Littlewood v. 
Kyle, 34 F.Supp. 509. 

The determination of the year in 
which taxpayer is entitled to deduc- 
tion for bad debt loss depends, not on 
when the fact situation justified find- 
ing that debt was worthless. or when 
taxpayer should have ascertained it 
to be so, but when in truth and fact 
he did so ascertain its worthlessness. 
Revenue Act 1928, § 23(j), 26 U.S.C.A. 
Int.Rev.Acts, page 357.—Littlewood v. 
Kyle, 34 F.Supp. 509. 

Taxpayer, who made loan to bank 
which failed the same year without 
leaving sufficient assets to pay deposit 
debts as prior obligations, but who 
kept no books other than a cashbook 
memorandum which did not mention 
worthlessness of loan, was entitled to 
deduct amount thereof in amended re- 
turn for following year as a “bad debt 
loss” which was “ascertained and 
charged off’? when claim to reduction 
was made. Revenue Act 1928, § 23(j), 
26 U.S.C.A.Int.Rev.Acts, page 357.— 
Littlewood v. Kyle, 34 F.Supp. 509. 

D.C.Pa. A taxpayer, who has sus- 
tained a real loss and ascertains and 
charges it off within the taxable year, 
is entitled to deduction therefor, not- 
withstanding failure to comply with 
bookkeeping formality. Revenue Act 
1928, § 23(j), 26 U.S.C.A.Int.Rev.Acts, 
page 357.—Littlewood v. Kyle, 34 F. 


. Where there were still as- 
sets securing bonds in 1932, though 
representing but a small fraction of 
their face amount and though the bonds 
had no market value, bonds had not be- 
come ‘‘worthless’”’, and capital loss suf- 
fered from sale in 1932 was allowable 


in determining seller’s income tax lia- | 


bility for 1932.—Powell v. Kyle, 35 F. 
Supp. 503. 

D.C.Pa. Where mother’s will provid- 
ed that in event of daughter’s death, 
corpus of trust created for daughter 
should be paid to daughter’s executors 
to be distributed in accordance with 
daughter’s will, and mother died in 
1930 and daughter died in 1933, and 
in 1934 securities were transferred by 
mother’s trustees to daughter’s execu- 
tors, who sold them, value of securities 
in 1933 rather than in 1930 should be 
used in calculating gain or loss from 
the sale in computing income tax for 
daughter’s estate, since “passing” of 
title and ‘acquisition’ by bequest oc- 
curred as of date of daughter’s death 
for benefit of appointees of the testa- 
mentary power and did not have to 
await distribution by daughter’s exec- 
utors. Revenue Act 1934, § 113(a) (5), 
26 U.S.C.A. Int.Rev.Code, § 113(a) (5). 
—Cooke v. U. S., 40 F.Supp. 22. 


D.C.W.Va. Where taxpayer who filed 
his tax returns on a cash basis pur- 
chased stock and agreed to pay there- 
for in installments, taxpayer could not 
take his entire loss on the purchase in 
year in which stock became worthless, 
but was required to claim deductions 
in years in which he actually paid out 
cash on account thereof. Revenue Act 
1928, § 23(e) (2), 26 U.S.C.A. Int.Rev. 
Code, § 23(e) (2).—Tams v. U. S., 33 
F.Supp. 764. 

D.C.W.Va. Ordinarily, a taxpayer 
seeking to establish a deductible loss at 
a given time must prove some identifi- 
able event as_ establishing the loss. 
Revenue Act 1928, § 23(e) (2), 26 U.S. 
C.A.Int.Rev.Code, § 23(e) (2).—Tamg v. 
U.S., 33 F.Supp. 764. 


D.C.W.Va. The determination of 
when the value of property becomes 
extinct for purpose of deducting loss 
in a transaction entered into for profit 
ealls for a practical and not a legal 
test and, generally, common _ sense 
should govern determination of when 
value becomes extinct. Revenue Act 


1928, i 23(e) (2), 26 U.S.C.A. Int.Rey. 
Code, § 23(e) (2).—Tams v. U. S., 33 F. 
Supp. 764. 
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Pei as a smount 8 Revenue wes 1928, 3 
(2), 26 U.S.C.A. Int-Rey.Code, § 
(2):—Tams v. U. S., 33 F.Supp. 


pS C.W.Va. Where a loss is sustained 


a ‘a ‘disposition of a clearly severable 


portion of a single property, and the 
proper proportion of purchase price of 
the whole is clearly susceptible of al- 
location to part disposed of, the loss 
resulting from disposition of a part of 
property may be taken by Haxpaver 
in computing income tax when the loss 
occurs, although he retains title to re- 
maining portion of property.—Daven- 
port v. U. S., 34 F.Supp. 290. 

Where taxpayer purchased a_ one- 
sixteenth interest in an oil and gas 
royalty in 1926 and in 1928 purchased 
another one-sixteenth interest in the 
same royalty, and thereafter taxpayer 
in 1934 compromised an adverse claim 
of title to land embraced by lease and 
oil produced therefrom by relinquishing 
to company asserting the adverse 
claim a one-sixteenth share in return 
for company’s \relinquishment to him 
of all its claim to his other one-six- 
teenth interest, taxpayer sustained a 
loss of the cost price of a one-six- 
teenth share of oil royalty in tax year 
1934, for which he was entitled to a 
deduction from his taxable income for 
such year.—Davenport v. U. S., 34 F. 
Supp. 290. 

Ct.Cl. A loss sustained by a _ tax- 
payer, who was engaged in business of 
trading in securities, on his individual 
transactions in stocks and bonds held 
for two years or less could be set off 
against his share of partnership profits 
realized from similar transactions dur- 
ing the same taxable period in deter- 
mining taxpayer’s income tax. Rey- 
enue Act of 1932, § 23 (b, r, t), 26 U. 
S.C.A. Int.Rev. ‘Acts, pages 489, 493, 
494.—Central Hanover Bank Trust 
Co. v. U. S., 35 F.Supp. 764. 

Ct.Cl. A strict compliance with the 
statute providing for the allowance of 
a deduction for debts ascertained to be 
worthless and charged off within the 
taxable year is required. Revenue Act 
1934, § 23(k), 26 U.S.C.A. Int.Rev.Acts, 
page 673.—F¥irsi; Nat. Bank v. U. S., 36 
F.Supp. 229. 

Ct.cl. Where it appeared that in 1934 
national bank examiner directed that 
certain debts should be charged off by 
national bank as worthless but that 
until new capital was obtained the 
charge off should not be effected, and 
to carry out examiner’s direction, bank 
adopted resolution on June 27, 1934, 
providing that the debts should be 
charged off as an incident to refinanc- 
ing arrangement but the _ refinancing 
was not completed until about March 
11, 1935, and on March 12, bank began 
to charge off the debts and the action 
was completed on March 18, 1935, the 
debts were not “charged off within 
taxable year’ of 1934, and a deduction 
therefor could not be allowed in fixing 
income tax for that taxable year. Rev- 
enue Act 1934, § 23(k), 26 U.S.C.A. Int. 
Rev.Acts, page 673.—F irst Nat. Bank v. 
a Clery 36 1. Supp, 229. 

Ct.Cl. Under provision of the Rey- 
enue Act of 1928 that, if immediately 
after transfer of property to corpora- 
tion in connection with reorganization, 
80 per cent. control remains in the 
same person, basis for determining 
gain or loss shall be the same as it 
would be in the hands of the trans- 
feror, series of transactions must be 
viewed as a unit and ownership of 80 
per cent. interest compared at the be- 
ginning and end of the consumma- 
tion of the entire plan. Revenue Act 
LOIS esses (a) CM), 26 U.S.C.A.. Int. 
Rev. Acts, page 382.—National Rubber 
Machinery Co. v. U. S., 38 F.Supp. 260. 

Under the Revenue Act of 1928, 
stock issued by new corporation for 
property of second corporation partic- 
ipating in reorganization plan should 
be excluded in determining whether 
80 per cent. control remained in the 
same person, where second corpora- 
tion had entered into binding commit- 


enue Act 1928, ‘5 113(a) (6-8), 114, 
268 UU. 1, plant in 1934, cost of plant ag fixed un- 


| fte g ston stock 
was in fact sold "0 fhe: public. Rev- 


.C.A, Int. Rey.Acts, pages 5 
382, 383.—National Rubber Machin- 
ery Co. v. U. S., 38 F.Supp. 260. 
Where control of only 47,080 of the 
82,080 shares of stock issued by new 
corporation, for property of other 
corporations participating in reorgani- 
zation plan remained in the same per- 
sons, in determining income tax of 
new corporation, basis for computation 
of depreciation on property acquired 
by new corporation was cost of prop- 
erty to new corporation. Revenue Act 
1928, §§ 113(a) (6-8), 114, 26 U.S.C. 
A. Int.Rev.Acts, Mee 381, 382, 383. 
—National Rubber Machinery Go. Vv. 
U. S., 38 E.Supp. 260. 


Ct.cCl. A transaction whereby new 
corporation was organized to acquire 
and earry on business of other cor- 
porations which transferred all their 
assets to new corporation for cash, 
assumption of liabilities and stock in 
new corporation was a ‘“reorganiza- 
tion” within provisions of the Revenue 
Act of 1928 that no gain or loss shall 
be recognized, in computing income 
tax, if corporation which is a party 
to a reorganization exchanges prop- 
erty in pursuance of plan of reorgani- 
zation for stock in another corpora- 
tion which is a party to the reorgani- 
zation, or for such stock and money 
or property. Revenue Act 1928, §§ 
fA 2i0D).4.(4) 55 (a); C1), 26, US. CcAS Ent, 
Rey.Acts, pages 377, 378—National 
Rubber Machinery .Co. v. U. S., 38 F. 
Supp. 260. 

Mass. The aim of provisions of rev- 
enue acts that certain gains and loss- 
es resulting from an exchange of 
stock in the reorganization of a cor- 
poration should not be recognized as 
a present gain or loss is to save tax- 
payer from an immediate recognition 
of a gain or to intermit claim of a 
loss, in certain transactions where gain 
or loss may have accrued in a consti- 
tutional sense, but where in an eco- 
nomie sense there has been a mere 
change in form of ownership. 26 U.S. 
C.A. Int.Rev.Code, § 112.—Commission- 
er of Corporations and Taxation v. 
Tousant, 34 N.H.2d 500, 309 Mass. 84. 
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C.C.A.2. Where bondholders’ com- 
mittee bid in insolvent debtor’s proper- 
ty at foreclosure sale pursuant to plan 
of reorganization and transferred prop- 
erty to taxpayer, whick was a new 
company, in exchange for taxpayer’s 
shares which were distributed to bond- 
holders, the basis of “depreciation” for 
income tax purposes was value of 
property at time of debtor’s acquisi- 
tion thereof and not value of property 
at time of transfer to taxpayer, since 
the transfer was pursuant to a “reor- 
ganization”, even though taxpayer’s 
shares were distributed to bondholders 
and not to debtor, in view of debtor’s 
insolvency, which provided the con- 
tinuity of interest of bondholders nec- 
essary for a EEE Revenue 
Act of 1934, §§ 112(b) (5), (3) ay B). 
113(a) (7), (8) (A), 114 (a), 

Int.Rev.Acts, pages 692, S35. Poe ror 
—Helvering v. New Haven & S. L. R. 


Co., 121 F.2d 985. 
C.C.A.6. Where machinery in tax- 
payer’s dry ice plant was acquired 


subsequent to March 1, 1913, and was 
sold by taxpayer in 1934, for purposes 
of calculating income and excess profits 
taxes basis for measuring gain or loss 
from sale and for measuring deprecia- 
tion for 1933 and 1934 was cost of 
plant to taxpayer. Revenue Act 1932, 
§§ 23(k, m), 111(a), 112(a), 113(a), (b) 
(1) (A, B), "114 (a); 26 U.S.C.A. Int. Rev. 
Acts, pages 491, 510, 511, 

Revenue Act 1934, §§ 23(1, 
112(a), 113(a, b), 114(a), M i 
Int. Rev. Acts, pages 691, 692, 696- 701 
Borin Corporation y. Commissioner of 
Internal Revenue, 117 F.2d 917. 

Where contract was made in October, 
1930, for purchase of dry ice plant, 
title to remain in seller until price 
was paid, and after plant failed to 
function satisfactorily taxpayer and 


peter" executed a new contract in 


vember, 1932, expressly rescinding — 
origine! contract and resulting in a re- 
duced purchase priee and taxpayer sold — » 


der contract of November, 1932, was — 
proper basis for measuring deprecia- 
tion and gain or loss from sale of pla : 
for purposes of calculating income a ay 
excess profits taxes for 1933 and 1934, ' 
Revenue Act 1932, §§ 23(k, m), tien A 
ey 113(a), (b) (1) (A, B), 114 (a), ae 
U.S.C.A. Int.Rev.Acts, pages 491, 
YO, 511, 514-519; Revenue Act 1934, 
§§ 23(1, n), 111(a), 112(a), 113(a, 
114(a), 26 U.S.C.A. Int.Rev.Acts, pag 
691, 692, 696-701.—Borin Corporati 
v. Commissioner of Internal Revenue, 
117 F.2d 917. 3 


C.C.A.7, Under _ statute providing 
that,in computing income tax de 


a reasonable allowance for the exh 
tion, wear and tear of property used 
the trade or business including a rea. 
sonable allowance for obsolescence, aus 
tent of the statute is satisfied by a 
method of accounting which will 
able the taxpayer to arrive at a ‘ 
sonable allowance’ for deprecia 
and taxpayer is not required to a isé 
a system of accounting whic { 
purport to reflect amount of 
worth of depreciation with gnson 2 
certainty. Revenue Act ae =e 
(7) and Revenue Act 1928, § 23(k) 
U.S.C.A.Int.Rev.Code, § 23 (1).—Chicag 
& N. W. R. Co. v. Commissioner of In- — 
ternal Revenue, 114 F.2d 882. | 
Under statute providing that a d 
duction will be allowed in computin; 
income tax in amount of “reasonable 
allowance” for depreciation of prope 
ty used in business, Commissioner 
a wide discretion in determi 
whether to approve a taxpayer’s me 
of accounting and within the cone 
standard that the method of account- 
ing “clearly reflect the income” th 
Commissioner’s decision is final an 


ly reflects a “reasonable allowance 
for depreciation necessarily “clearly re- 
flects the income’ since it eliminat 

from the general receipts of the tax 
payer an amount which represents — re 
storation of capital from _ earning: 
which must be eliminated before there 4 
is true income. Revenue Act 1926, § — 
234(a) (7) and Revenue Act 1928, ‘ 
23(k), 26 U.S.C.A.Int.Rev.Code, § 
(1) —Chicago & N.. W. R- Col vianconr 
missioner of Internal Revenue, 114 
2d 882. 

C.C.A.7. Where _ trust “instrument 
stipulated that trustees should pay ¢ 
tain charges and distribute net income 
50 per cent. to individual beneficiaries, — 
and 50 per cent. to charitable instit 
tions, and neither instrument nor a 
state law required trustees to set uw 
depreciation reserve or allocate depre-— 
ciation in any respect, charitable in a 
stitutions were “income beneficiaries” 
within statute providing that appor-- te 
tionment of depreciation allowance 
should be made on basis of trust in- 
come allocable to income beneficiaries fh 
and trustee, and an individual bene-_ Mic: 
ficiary was entitled to credit his in- — 
come only with his proportionate share 
of depreciation in computing his in- | 
come tax. Revenue Act 1928, § 23(k), | 
and Revenue Act 1934, § 23(1), 26 U.S. 
C.A. Int.Rev.Acts, pages 358 and 673. 
—Grey v. Commissioner, of Internal 
Tovenile 118 F.2d 153. 


C.C.A.7. Depreciation allowances, 
when permitted in determining net in- 
come for income tax purposes, are de- 
ductible by the entity that has ac- ; 
quired the asset at some “cost”, mean- Ms 
ing capital expenditure or other valu- t 
able consideration.—Friend v. Commis- 


sioner of Internal Revenue, 119 F.2d 

959. : Vey 
C.C.A.7. Where decedent prior to — 

his death leased two parcels of realty ‘ 


pursuant to long-term leases which re- 
quired lessees to erect buildings there- 

on, payment of an estate tax on the ; 
leases could not be regarded aS a | 
“eost” of acquisition, so as to entitle ys 
executors of decedent’s estate to a de- Pay 
duction in computing income tax for ‘ 


s 


rent under leases.—Friend v. 


- ©.0.A.8. Where pursuant to 


4 


yy 
oat 


was to be fixed at actual market value 


that agent was the conduit of the title. 


‘aan 
Bee 4 fp 


which new corporation 


depreciation of their right to receive 
Commis- 
pigher of Internal Revenue, 119 F.2d 


The statute fixing basis for deter- 
mining gain or loss for income tax pur- 
poses of property acquired by bequest 
devise or inheritance as fair marke 
value of such property at time of ac- 
quisition, could not be construed to 
place executors of estate of decedent in 
the position of a purchaser for valu- 
able consideration of leaseholds  ac- 
quired by decedent prior to his death, 
so as to entitle executors to a deduc- 
tion in computing net income for in- 
come tax purposes for depreciation of 


és their right to receive rents under the 


leases. Revenue Act 19°4, § 113(a) (5), 
26 U.S.C.A. Int.Rev.Code, § 1138(a) (5), 
-—Friend vy. Commissioner of Internal 
Revenue, 119 F.2d 959. 

C.C.A.7. Depreciation allowances in 


determining. net income for income tax 


purposes are limited to depreciable 


property and exclude assets not of such 
-character.—Friend vy. Commissioner of 


Internal Revenue, 119 F.2d 959. 


of such corporation’s capital stock to 


-noteholders in proportion to value of 
otes pooled, there was no “reorganiza- 
ion” within statute exempting from 
axation gains resulting from exchange 
n connection with reorganization, and 


uisition by new corporation. Reve- 
ue Act 1932, § 112(a), (b) (3) (4) (5), 
(i) (1), and § 113(a) (7) (8), 26 US. 
C.A. Int.Rey.Acts, pages 511, 513, 514, 
516.—Helvering v. New President Cor- 
poration, 122 F.2d 92. — 


_ Where agent of pooling first mort- 


_ gage noteholders purchased assets of 


mortgagor corporation at foreclosure 
sale for the noteholders and then con- 
veyed all of property to new corpora- 


tion which transferred all of its stock 
to noteholders in accordance with pre- 
arranged plan, the purchase at fore- 
closure sale was a purchase by pooling 
-noteholders who were creditors of the 
old corporation, on issue whether mar- 
ket value of property purchased, in 
determining depreciation and_ profit, 


at date of foreclosure and not by the 
amount of bid, since it was immaterial 


Revenue Act 1932, § 112(a), (b) (3) 
(4) (5), (i) (1), and § 113(a) (7) (8), 
26 U.S.C.A. Int.Rev.Acts, pages 6511, 
5138, 514, 516—Helvering v. New Presi- 


_ dent Corporation, 122 F.2d 92. 


Where corporation’s pooling first 
- mortgage noteholders through an agent 
purchased assets of corporation and 


then conveyed all of such assets to a 


new corporation which transferred all 
of its stock to pooling noteholders in 
accordance with prearranged plan, 
pooling noteholders by bidding at fore- 
closure sale a certain amount and set- 
tiling with nonpooling noteholders upon 
that basis were not precluded, for pur- 
pose of determining depreciation and 
profit, from asserting a_ different 
amount as the market value of assets 
subsequently 
sold, since the sale price of property 
at a foreclosure sale is no criterion of 
“market value.” Revenue Act 1932, § 
112(a), (b) (3) (4) (5), (i) (1), and § 
p113(a) (7) (8), 26 U.S.C.A.- Int. Rev. 
Acts, pages 511, 513, 514, 516.—Hel- 
vering v. New President Corporation, 
122 F.2d 92. 

Where transaction whereby corpora- 
tion’s pooling first mortgage notehold- 
ers through an agent purchased assets 
of corporation at foreclosure sale and 
conveyed assets to new corporation 
which transferred all of its stock to 


pooling noteholders in accordance with 


pre-arranged plan did not amount to 
a tax-free “reorganization,” and there- 
after new corporation sold assets at a 
price higher than that for which they 
were purchased at foreclosure sale, the 
market value of assets sold for purpose 
of determining depreciation and profit 
was fixed at the actual market value 
on date of foreclosure and not by figure 
at which it was purchased at the fore- 
closure sale. Revenne Act 1932, § 112 
(a), (b) (3) (4) (5), (i) (1), and § 
IL3 (a) (7), (8), 26.) -UnSiC- Ans int Rev. 
Acts, pages 511, 513, 514, 516.—Helver- 
ing v. New President Corporation, 122 
F.2d 92. 


C.C.A.9. Where it appeared that 
mortgage debtor was in default, that 
bondholders committee caused trustee 
to begin foreclosure proceeding, that 
committee formed a new corporation to 
take over the property, purchased prop- 
erty at foreclosure sale through an 
agent, and finally caused property to be 
conveyed to the new corporation in ex- 
change for all its stock, the transaction 
did not constitute a tax-free “‘reorgani- 
zation” within section of Revenue Act 
imposing tax upon gain or allowing a 
deduction for loss upon sale or ex- 
change of property, but permitting cor- 
poration to make tax-free reorganiza- 
tion, and therefore the true basis for 
calculating depreciation of property in 
hands of bondholders committee and 
the new corporation was the amount 
bid at the time of the acquisition of 
the property by the committee at the 
foreclosure sale rather than original 
cost to the original debtor. Revenue 
Act 19382, §§ 112-114, 26 U.S.C.A. Int. 
Reyv.Act, pages 511, 514, 519.—Commis- 
sioner of Internal Revenue v. Bondhold- 
ers Committee, 118 F.2d 511. 


C.C.A.9, Where bonds of hotel com- 
pany were secured by a mortgage on 
hotel company’s realty, leased to oper- 
ating company, and by pledge of lease 
and chattel mortgage securing operat- 
ing company’s obligations thereunder, 
and corporate bondholder acquired re- 
alty at trustee’s sale on July 15, 1932, 
for cash and hotel company’s bonds, 
and thereafter at foreclosure sale ac- 
quired for cash the mortgaged chattels, 
the transactions were mere ‘‘sales or 
exchanges” and not “reorganizations”, 
although each company had only one 
shareholder and 10 shares outstanding, 
and where bondholder used such prop- 
erty in its business in taxable year 
ended May 31, 1936, depreciation al- 
lowance on both realty and personalty 
for income and excess profits taxes 
should be computed on cost of prop- 
erty to taxpayer with adjustments pro- 
vided in section 113(b) of Revenue Act 
of 1934 and not on same basis as be- 
fore such transactions. Revenue Act 
1932, § 112(i), 26 U.S.C.A. Int.Rev.Acts, 
page 513; Revenue Act 1934, §§ 23(1), 
113(a) (6, 7, 9), (b), 26 U.S.C:A. Int. 
Rev.Acts, pages 673, 697, 698, 699, 700, 
701.—Commissioner of Internal Reve- 
nue vy. Palm Springs Holding Corpora- 
tion, 119 F.2d 846. 


C.C.A.Ala. Where a creditors’ com- 
mittee bought in all of bankrupt cor- 
poration’s property and. business pur- 
suant to a plan which with its ac- 
ceptances was filed in court, sale was 
approved, and a new corporation was 
formed and its stock was distributed 
pro rata to assenting creditors, the 
transactions constituted a “reorganiza- 
tion” rather than a gain and loss re- 
alizing “sale” under the revenue laws, 
and hence new corporation was enti- 
tled to claim depreciation and -deple- 
tion deductions in computing income 
taxes for 1934 based on cost of its 
property to bankrupt corporation. 
Revenue Act 1928, § 112(i) (1) (A), 26 
U.S.C.A. Int.Rev.Acts, page 379.—Com- 
missioner of Internal Revenue vy. Ala- 
bama Asphaltic Limestone Co., 119 F. 
2d 819. 

C.C.A.Md. Where intangible asset of 
model and design of 4-cylinder automo- 
bile which had been approved and ac- 
cepted by public was only a part of 
good will purchased by taxpayer corpo- 
ration purchasing assets of automobile 


not deductible for income tax purposes 
during years 1925 to 1928 inclusive. 
Revenue Act 1926, § 234(a) (7), 26 U. 
S.c.A. Int.Rev.Acts, page 187; Revenue 
Act 1928, § 23(k), 26 U.S.C.A, Int.Rev. 
Acts, page 358.—Dodge Bros. v. U. §8., 
118 F.2d 95, affirming 33 F.Supp. 312. 

Depreciation or obsolescence of good 
will is not a deductible item in the 
computation of a taxpayer’s net in- 
come. Revenue Act 1926, § 234(a) (7), 
26 U.S.C.A. Int.Rev.Acts, page 187; 
Revenue Act 1928, § 23(k), 26 U.S.C.A. 
Int.Rey.Acts, page 358.—Dodge Bros. 
v. U. S., 118 F.2d 95, affirming 33 F. 
Supp. 312. Har 

C.C.A.Mich. The statute permitting 
a reasonable allowance for “obsoles- 
cence” in computing taxable income 
permits an allowance for disuse of the 
property in taxpayer’s business. Reve- 
nue Act 1928, § 23, 26 U.S.C.A. Int.Rev. 
Acts, page 356.—Detroit & Windsor 
Ferry Co. v. Woodworth, 115 F.2d 795. 
Certiorari denied 61 S.Ct. 712. 

A taxpayer, in computing taxable in- 
come, cannot claim a deduction for ob- 
solescence, unless it appears with rea- 
sonable certainty that obsolescence will 
take place. Revenue Act 1928, § 23, 26 
U.S.C.A. Int.Rev.Acts, page 356.—De- 
troit & Windsor Ferry Co. v. Wood- 
worth, 115 F.2d 795, certiorari denied 
61 S.Ct. 712. ? 

Taxpayer’s belief that equipment will 
be abandoned some time does not en- 
title taxpayer to an allowance for “ob- 
solescence.” Revenue Act 1928, § 23, 26 
U.S.C.A. Int.Rev.Acts, page 356.—De- 
troit & Windsor Ferry Co. v. Wood- 
worth, 115 F.2d 795, certiorari denied 
61)S.Ct.) 712. 

Mere diminution in value while assets 
are still used is not a proper basis for 
“obsolescence” deduction, in computing 
taxable income. Revenue Act 1928. § 
23, 26 U.S.C.A. Int.Rey.Acts, page 356. 
—Detroit & Windsor Ferry Co. v. 
Woodworth, 115 F.2d 795, certiorari 
denied 61 S.Ct. 712. 

Taxpayer which continued to oper- 
ate ferry business and to use major 
part of its equipment therein after 
construction of competing bridge and 
tunnel was not entitled to allowance 
for “obsolescence” in computing tax- 
able income, though continued opera- 
tion was at a substantial loss, in ab- 
sence of any prospect that use of boats 
and equipment would be terminated. 
Revenue Act 1928, § 23, 26 U.S.C.A. 
Int.Rev.Acts, page 356.—Detroit & 
Windsor Ferry Co. v. Woodworth, 115. 
F.2d 795. certiorari denied 61 §.Ct. 712. 

C.C.A.Mo. The Revenue Act provi- 
sion authorizing corporations in com- 
puting their taxable net income to de- 
duct a reasonable allowance for ex- 
haustion, wear, and tear of property 
used in trade or business, including a 
reasonable allowance for obsolescence, 
contemplates that annual depreciation 
deductions shall take into consideration 
both the physical life of property and 
its useful life, and ‘‘depreciation” is 
the sum which should be set aside for 
the taxable year so that, at end of 
plant’s useful life, the aggregate of 
sums set aside will, with salvage value, 
suffice to provide an amount equal to 
original cost. Revenue Acts 1924, 1926, 
§ 234(a) (7), 26 U.S.C.A. Int.Rev.Acts, 
pages 40, 187.—Becker v. Anheuser- 
Busch, Ine., 120 F.2d 4038. 

C.C.A.Mo. The Revenue Act provi- 
sions authorizing deduction of losses 
sustained in taxable year and a rea- 
sonable allowance for obsolescence in 
computing taxable net income of a cor- 
poration are intended to define differ- 
ent grounds for the allowance of de- 
duction, and, unless the facts bring the 
taxpayer within one or the other, no 
deduction may be allowed, and the sep- 
arate Treasury Regulations which have 
been promulgated to effectuate the ob- 
ject of each of the provisions must be 
taken into account in determining 
which, if either, provision is met by the 
taxpayer. Revenue Acts 1924, 1926, § 


for 6-cylinder automobiles instead, was 


_—" 


i 
charge-o 
by corporate officers in 1924 and 1925 
was their determination that a mere 
reduction in market value had occurred 
in that there was a large excess of spe- 
cially designed equipment on hand 
which by reason of shrinkage of busi- 
ness could not be used and was of 
small market value, and deductions 
from income for “obsolescence” for 
those years could not be made where 
charge-offs were not in accordance with 

a reasonably consistent plan, and cases 

and bottles charged off were not being 

used in the business in tax years in 
question. Revenue Acts 1924, 1926, § 

234(a) (7), 26 U.S.C.A. Int.Rev.Acts, 

pages 40, 187.—Recker v. Anheuser- 

Busch, Inc., 120 F.2d 408. 

The manifest intendment of the Rev- 
enue Act provision authorizing corpo- 
rations in computing taxable net in- 
come to deduct a reasonable allowance 
for exhaustion, wear, and tear of prop- 
erty used in trade or business, includ- 
ing a reasonable allowance for obsoles- 
cence, and regulations promulgated 
pursuant thereto, was to authorize de- 
ductions similar to ordinary deprecia- 
tion to cover gradual exhaustion, wear, 
and tear, and obsolescence over a pe- 
riod of years as distinguished from de- 
ductions for losses sustained in taxable 
year authorized by another provision. 
Revenue Acts 1924, 1926, § 2384(a) (4, 
(OS POL SEN OBS Omy-\s Int. Rev. Acts, pages 40, 

186, 187.—Becker y. Anheuser-Busch, 
Inc., 120 F.2d 403. 

Deductions from gross income cannot 
be made for obs olescence or deprecia- 
tion unless the property is used in the 
trade or business of the taxpayer in 
the taxable year in question. Revenue 
Acts 1924, 1926, § 234(a) (7), 26 U.S. 
C.A. Int.Rev.Acts, pages 40, 187.— 
Bonen v. Anheuser-Busch, Inc, 120 F. 

403. 


“Obsolescence” within Revenue Act 
provision allowing as a deduction from 
gross income a reasonable allowance 
for obsolescence connotes functional de- 
preciation and requires that the opera- 
tive cause of the present or growing 
uselessness arise from external forces 
which make it desirable or imperative 
that property be replaced, and more 
than nonuse or disuse is necessary to 
establish it, nor does every decision of 
management to abandon facilities or to 
discontinue their use give rise to a 
claim for obsolescence. Revenue Acts 
1924, 1926, °§ 284(a).\(7),' 26) U.S:C.A, 
Int.Rev. ‘Acts, pages 40, 187.—Becker y. 
Anheuser- Busch, Inc., 120 F.2d 403. 


Evidence was inenaiclent to justify 
conclusion that there was some change 
in business conditions occurring in 
1924 or 1925 through which usefulness 
of cases and bottles, with respect to 
which taxpayers sought deductions as 
losses sustained in those years, was 
suddenly terminated, or that anything 
was done in tax years that amounted 
to discarding those assets from use in 
the business permanently, and hence 
deductions were not allowable as losses 
sustained in tax years, since loss oc- 
curred when cases and _ bottles were 
finally disposed of, but not in 1924 or 


1925. Revenue Acts 1924, 1926, § 234 
(a) (4), 26 U.S.C.A. Int.Rev.Acts, pages 
40, 186.—Becker vy. Anheuser-Busch, 


Inc., 120 F.2d 403. 

C.C.A.Okl. Taxpayer claiming an al- 
lowance for depletion, in computing net 
income, must bring himself within stat- 
ute authorizing a depletion allowance. 
Revenue Act 1932, § 23(l), 26 U.S.C.A. 
Int.Rey.Code, $ 23(m).—Atlas Milling 
Co. v. Jones, 115 F.2d 61, affirming 29 


An allowance to taxpayer 
for depletion on account of exhaustion 
of a mine is an act of grace and is 
allowable only where Congress has 
made provision therefor.—Atlas Milling 
Co. v. Jones, 115 F.2d 61, affirming 29 
F.Supp. 942. 

A milling company which obtained 
contract authorizing it to recover lead 


as used in statute au- 
pase. in case of mines, a reasonable 
allowance for depletion is limited to 
maul depesits and does not include 

a “tailings” dump deposited on surface 
of land consisting of residue of ore 
that has been severed and milled. 
Revenue Act of 1932. § 23(1), 26 U.S. 
C.A. Int.Rev.Code, § 23(m).—Atlas Mill- 
ing Co. v. Jones, 115 F.2d 61, affirm- 
ing 29 F.Supp. 942, 

The provisions for depletion found 
in revenue acts recognize that mineral 
deposits are wasting assets and that 
the taxpayer must look to income de- 
rived therefrom for a_ return of his 
capital investment, and they are in- 
tended to compensate the owner of an 
economic interest in minerals in place 
for the loss of capital resulting from 
the exhaustion of the minerals. Reve- 
nue Act 1932. § 23(l), 26 U.S.C.A. Int. 
Rev.Code, § 23(m).—Atlas Milling Co. 
v. Jones, 115 F.2d 61, affirming 29 F. 
Supp. 942. 

Where milling company obtained con- 
tract authorizing it to recover lead and 
zine from tailings that had been de- 
posited on surface as result of previous 
mining operations, commissioner’s al- 
lowance to the milling company for 
depreciation of its mill and equipment 
and for amortization of cost of its lease 
covered all the exhaustion of capital 
assets which it suffered, and the com- 
missioner rightfully denied a depletion 
allowance on account of exhaustion of 


a mine. Revenue Act 1932, § 23(I), 
26 U.S.C.A. Int.Rev.Code, § 23(m).— 
Atlas Milling Co. v. Jones, 115 F.2d 


61, affirming 29 F.Supp. 942. 
C.C.A.Okl. A taxpayer is not entitled 
to a depletion allowance on oil or gas 
well income as a matter of right, but 
rather a provision for depletion is an 
act of grace, and taxpayer to be en- 
titled thereto must bring himself within 
the applicable provision of the revenue 


act providing therefor. Revenue Act 
1924, §§ 204(c), 214(a), (9), 26 U.S.C.A. 
Int.Rev.Acts, pages 10, 23.—Ryan v. 


Alexander, 118 F.2d 744. 

To bring taxpayer within provision 
of the revenue act granting a depletion 
allowance on oil or gas well income, 
there must be a discovery by taxpayer 
of actual and physical presence of oil 
on taxpayer’s land. Revenue Act 1924, 
§ 204(c), 26 U.S.C.A. Int.Rev.Acts, page 
10.—Ryan v. Alexander, 118 F.2d 744. 

Where discovery well relied on by 
taxpayer as basis for depletion allow- 
ance on oil or gas well income was be- 
yond taxpayer’s boundary lines so that 
jt did not disclose actual or physical 
presence of oil on his land, but merely 
indicated probability of its presence, 
discovery relied upon did not entitle 
taxpayer to depletion allowance or to a 
refund predicated thereon. Revenue 
Act 1924, §§ 204(c), 214(a) (9), 26 U.S. 
C.A., Ent: Rey.Acts, pages 10, 23.—Ryan 
vy. Alexander, 118 F.2d 744," 


C.C.A.Tex. Advance payments of 
rent, made in consideration of a lease 
for a longer period of time, have the 
character of “capital investments” 
whose benefits are spread throughout 
the life of the lease, and only an aliquot 
part of such expenditure is deductible 
in any tax year.—Main & McKinney 
Bldg, Co. of Houston, Tex., vy. Com- 
missioner of Internal Revenue, 113 F.2d 
81, certiorari denied 61 S.Ct. 66. 

Where, in 1926, taxpayer purchased 
by assignment a 99-year lease, expir- 
ing in 2024, and in payment. therefor 
assumed all obligations of assignor un- 
der the lease, made a cash payment, 
and contracted to pay as additional 
rent, $10,000 a year for 25 years, the 
annual payments of $10,000, whether 
regarded as part of the purchase price 
or additional rentals, were part of 
consideration for lease over entire pe- 
riod thereof, so that full annual pay- 
ments could not be deducted in tax 
returns as payments of “rent’’, but only 
aliquot deductions, commensurate with 
the ratio of exhaustion of. the lease, 


ASS ‘ ate 
could be taken. 
-28(a), 26 U.S.C.A. Int.Rey.Acts, 6’ 
—Main & McKinney Bldg. Co. ‘of Ho 
ston, Tex., v. Commissioner of Inter 
Revenue, 113 F.2d 81, certiorari denied 
61 S.Ct. : 
C.C.A.Tex. Where seller of produ 
ing oil and gas leases retained a por- 
tion of its holdings by reservation o 
fractional interest in oil and gas pro. 
duced until specified aggregate sum ‘Al 
should be returned, the leasehold cost | 
allocated to the reserved interest migh 
be made basis for depletion allowance 
in computing income and excess profits Sa 
taxes.—Columbia Oil & Gas Co. vy. Com- 
SECRET, of Internal Revenue, 118 F.2d 
C.C.A.Tex, Where taxpayer in 193 
sold undivided interest in oil and g 
leases together with all equipment an 
other personal property situated t 
on, for a cash consideration and 
served lease interest which was to ¢ 
tinue until iz 


mining deficiencies in income and 
cess profits taxes for 1936 properly dis- 
allowed percentage depletion with re- 
spect to cash payment received by th 
taxpayer from sale of its interest in 
the oil and -gas leases.—Commissioner 
of Internal Revenue v. Roeser & Pendle 
ton, 118 F.2d 462. ad 
C.C.A.Tex. Where undivided i te 


taxpayers for cash payment plu ) 
payments, and taxpayers reserved ov 
riding royalties in all but three of 
the leases, and the transfer in cor 
tion with the three leases was divi 
from transfer in connection with oth 
so that allocation of cash payment 
tween the three leases sold and the ot 
ers was necessary, in computing ta 
ble income, there would be no al 
tion of cost of equipment sold | 
lutely by the taxpayers but oe : 


not sold could be recovered by perce 
tage depletion allowances. Revenue Act — 
1932;°°§ ~102(a), 26 —U:S:CcAl sint Re h 
Acts, page 506.—Cullen v. Commiss! ; 
of Internal Revenue, 118 F.2d 65 

C.C.A.Tex. Where undivided in 
ests in oil leases were transferred 
taxpayers for cash payment plus o 
payments and taxpayers reserved ov 
riding royalties in all but three 
the leases, and transfer in connect 
with the three leases was divisible from 
that in connection with others, the tax 
payers in computing® taxable income 
were entitled to percentage depletio: 
allowance on all payments received as — 
result of transfer of those leases 
which taxpayers retained overrid 
royalties interests, and as to the th ree 
leases in which no overriding ovale 
interests were retained, percentage d 
pletion was not allowable on the pol 
tion of cash payment attributable t 


their sale. Revenue Act 1932, § 102(a), 
26 U.S.C.A. Int.Rev.Acts, page 506. 
Cullen v. Commissioner of. Internal ; 


Revenue, 118 F.2d 651. 


Where undivided interests in oil 
leases were transferred by taxpayers © 
for cash payment plus oil payments, | 
and taxpayers reserved overriding roy- 
alties in all but three of the leases, 
and the transfer in connection with the 
three leases was divisible from trans- 
fer in connection with others, so that 
allocation of cash payment between the | 
three leases sold and the others was — 
necessary, in computing taxable in- 
come, there would be no allocation of 
cost of equipment sold absolutely by 
the taxpayers but cost of equipment 
located on leases which were not sold 
could be recovered by percentage deple- 
tion allowances. Revenue Act 1932, § 
102(a), 26 U.S.C.A. Int.Rev.Acts, page 
506.—Cullen v. Commissioner of Inter- 
nal Revenue, 118 F.2d 651. 


C.C.A.Tex. Allowance to taxpayer for 
“depletion” is intended to return to 
owners of oil reserve the loss of their 
capital which enters into sale price of 
oil produced, but it deals onity with 
income realized by production, and has 
no application to sales in whole or in 
part of the capital investment.—Badger 


iy S00 
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- Oil Co. v. Commissioner of Internal 
Revenue, 118 F.2d 791. 

C.C.A.Tex. The consideration of a 
sale of oil lease interests without reser- 
vation of 6verriding royalty or other 
proprietary interest in the oil in place 
is a “conversion of capital’? rather than 

-a working of the lease for income, 
and gains thereby realized are not re- 
ducible by a depletion allowance.—Bad- 
ger Oil Co. v. Commissioner of Internal 
Revenue, 118 F.2d 791. 

Where original lessors had conveyed 
to others by deed about one-third of 
the royalty reserved by oil lease on 
Texas land, taxpayer which acquired 
lessors’ remaining interest after having 
previously acquired the lease was not 
entitled to a percentage deduction for 
“depletion” against amount later re- 
eeived from transfer of the lease with- 
out reservation of royalty, either on 
theory that a merger of lease occurred 
or on theory that because taxpayer 
might have made a new lease and re- 

- ceived a bonus and royalty which were 

_ depietable, the money received from 

_ transfer was depletable as equivalent 

- thereto.—Badger Oil Co. v. Commission- 

‘er of Internal Revenue, 118 F.2d 791. 

©.C.A.Tex. Where construction com- 
pany formed a corporation for each of 
its four superintendents and _ trans- 

; ferred equipment used by each super- 
intendent which in each case was less 
than 5 per cent. of assets of construc- 

tion company which continued in busi- 
ness and each superintendent contract- 
ed to take more than 20 per cent. of 
shares of his corporation which shares 
were held by construction company as 

- gecurity until paid for, there was a 

valid “sale” and not a “reorganization” 
and each superintendent ‘‘owned’” his 
shares immediately upon launching of 
his corporation and each was entitled 
to figure income on depreciation of 
price paid for equipment as a new 

: cost basis and was not limited to the 
depreciated eost basis of the parent 

company. Revenue Act 1932, § 112(b) 
Boye (aon Lie). (758), 114 (a), 26 US. 

CA. Int.Rey.Acts, pages 511, 514, 516, 
+519; Revenue Act 1934, §§ 112(b) (5), 
 -113(a) (7, 8), 114(a), 86 US.C.A. Int 

- Rey.Acts, pages 692, 698, 701.—Briggs- 
Darby Const. Co. v. Commissioner of 

Internal Revenue, 119 F.2d 89 


—s«©«.0.A.Tex. Where taxpayer owning 
a large tract executed many oil and gas 
--jJeases covering separate parcels, by 
Jeasing it in separate parcels to differ- 
ent persons, the taxpayer separated the 
tract into as many different ‘“proper- 
ties” as there were leases made and 
each lease involved a separate “proper- 
ty’, as respects allowance for depletion 
in determining income tax. Revenue 
Act 1926, §§ 204(c) (2), 214(9), 234(8), 
26 U.S.C.A. Int.Rev.Acts, pages 154, 
167, 187.—Sneed v. Commissioner of 
Internal Revenue, 119 F.2d 767, re- 
hearing denied 121 F.2d 725.. 

Where oil and gas reserves are leased 
for bonus and royalty, the “bonus” is 
an advance royalty and includes not 
only gain which is “income” but also 
a return of ‘capital’ about to be de- 
pleted which is not income, and the 
segregation of the return of capital is 
the purpose of allowance for depletion 
in determining income tax. Revenue 
Act 1926, § 204(c) (2), 26 U.S.C.A. Int. 
Rey.Acts, page 154.—Sneed v. Commis- 
; ‘sioner of Internal Revenue, 119 F.2d 

_ 767, rehearing denied 121 F.2d 725, 

C.C.A.Tex. The word “property” in 
Revenue Act providing that in ease of 
oil and gas wells the allowance for de- 
“Xs pletion shall be 271% per centum of the 
vr gross income from the property during 
vy the taxable year, means generally each 
separate tract, if operated by the own- 
er, or each separate lease if leases are 
| made. Revenue Act 1926, § 204(c) (2), 
RK 26 U.S.C.\A. Int.Rev.Acts, page 154,— 
’ Sneed vy. Commissioner of Internal Rey- 


cf, enue, 119 F.2d 767, rehearing denied 
ka 121 F.2d 725. 
My C.C.A.Tex. Where two oil and gag 


leases were made on parts of a single 
a tract of land, each lease was to be con- 
sidered ‘‘property’”’ in determining per- 
centage depletion allowances in com- 


hs se 
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NTERNAL REVENUE 
puting taxable income. Revenue Act 
1936, § 23(m), 26 U.S.C.A. Int.Rev.Code, 
§ 23(m).—Crabb vy. Commissioner of 
Internal Revenue, 119 F.2d 772, case 
remanded 121 F.2d 1015. P 

C.C.A.Tex. The Revenue Act provid- 
ing as to deductions for depletion from 
income received from oil and gas wells, 
that in case of property held in trust 
allowable deduction shall be appor- 
tioned between income beneficiaries and 
the trustee in accordance with perti- 
nent provisions of instrument creating 
trust, or, in absence of such provisions 
on basis of trust income allocable to 
each, is ‘‘mandatory.” Revenue Act 
1934, § 23(m), 26 U.S.C.A. Int.Rev.Acts, 
page 673.—Fleming v. Commissioner of 
Internal Revenue, 121 F.2d 7. 

D.C.lowa. Any credit necessary to be 
made to depreciation account of corpo- 
ration to prevent double benefits, if any, 
to corporation, in determining income 
tax, should be applied to years subse- 
quent to the years in which the de- 
preciation occurred. Revenue Act 1936, 
§ 23(f), 26 U.S.C.A, Int.Rev.Code, § 
23(f).—Mason City Brick & Tile Co. v. 
Huston, 36 F.Supp. 515. 

D.C.Mass. Where daughter conveyed 
her one-third interest in realty to moth- 
er who owned the remaining two- 
thirds, and both executed indenture 
naming mother a trustee and providing 
that life incomes be paid proportionate- 
ly to them and after death of either to 
the survivor, that trust might be termi- 
nated by written consent of both or of 
survivor after death of either, and that 
upon death of either, trustee should 
convey the deceased trustor’s estate to 
appointee named in deceased’s will, and 
in default of such appointment to sur- 
viving trustor, both trustors had a 
“substantial adverse interest” in termi- 
nation of the trust, and hence the sec- 
tion of the Revenue Act governing re- 
vocable trusts was inapplicable, and 
value of the trust property on date of 
execution of the trust could be taken as 
basis for depreciation allowance in com- 
puting income tax. Revenue Act 1932, 
§ 113(a) (4), (b) and §§ 114(a), 166, 26 
U.S.C.A. Int.Rev.Code, § 113(a) (4), (b), 
and § 114(a), and 26 U.S.C.A. Int.Rev. 
Acts, page 543; Revenue Act 1934, § 
166, 26 U.S.C.A. Int.Rev.Code, § 166.— 
Hall v. Welch, 37 F.Supp. 788. 

D.C.Okl. The question of the useful 
economie life of a 33-story office build- 
ing based on rate of depreciation for 
wear, tear, and obsolescence is a ques- 
tion of fact to be determined from the 
evidence.—First Nat. Bldg. Corporation 
v. Jones, 36 F.Supp. 682. 

Evidence that 33-story office building 
was constructed in Oklahoma City in 
prosperous years 1931 and 1932 at a 
cost in excess of $3,000,000, that the 
building business had an unusual boom, 
that population increased 103 per cent. 
between 1920 and 1930, and only 10 
per cent. from 1930 to 1940, that ten- 
dency of business was to move away 
from district where building was locat- 
ed, that in 1940 more than 30 per cent. 
of building was vacant, and that per- 
centage of vacancies was greater than 
in preceding years, required a finding 
that useful economic life of building 
for income tax purposes was 40 years, 
and rate of depreciation for wear, tear 
and obsolescence was 2% per cent. per 
annum.—Virst Nat. Bldg. Corporation 
v. Jones, 36 F.2d 682. 

Ct.Cl. Where taxpayer was entitled 
to deductions of certain amounts treat- 
ed by Commissioner of Internal Reve- 
nue as capital expenditures, deprecia- 
tion allowed on such assets should be 
restored to income, in determining in- 
come tax.—Harvey Coal Corporation y. 
U.'S., 35 F.Supp. 756. 

Where taxpayer abandoned certain 
assets, depreciation subsequently allow- 
ed on such assets should be restored to 
income in determining income tax.— 
Harvey Coal Corporation y, U. 
F.Supp. 756. 

Where taxpayer acquired assets of 
company to which taxpayer subleased 
coal mining property, in return for 
company’s stock and assumption of lia- 
bilities, the prorating of liabilities over 
remaining 55 months of lease and al- 


ct 


on accoun 
would be restored to®taxpayer’s income 
for the proper year.—Harvey Coal Cor- 
poration v. U. S., 35 F.Supp. 756. , 
Ct.Cl. Where value of coal in place 
was $250,000 and total amount of re- 
coverable coal on date of such value 
was 4,824,835 tons, coal mining com- 
pany was entitled to deduction for ad- 
ditional depletion, for income tax pur- 
poses, of 5.18 cents per ton.—Harvey 
Coal Corporation v. U. S., 35 F.Supp. 


Ct.Cl. Where control of only 47,080 
of the 82,080 shares of stock issued by 
new corporation, for property of other 
corporations participating in reorgani- 
zation plan remained in the same per- 
sons, in determining income tax of new 
corporation, basis for computation of 
depreciation on property acquired ‘by 
new corporation was cost of property 
to new corporation. Revenue Act 1928, 
§§ 113(a) (6-8), 114, 26 U.S.C.A. Int. 
Rev.Acts, pages 381, 382, 383.—Nation- 
al Rubber Machinery Co. v. U. S., 38 
F.Supp. 260. i 

Ct.Cl. In order to entitlé taxpaye 
to deduction from gross income because 
of “obsolescence” of taxpayer’s plant, 
the taxpayer must show that the phy- 
sical properties constituting the plant 
are being affected by economic condi- 
tions that will result in their being 
abandoned at future date prior to end 
of their normally useful life and the 
time of the beginning of the obsole- 
scence must be shown and a reasonably 
definite time must be ascertained as to 
when the property will become obsolete. 
Revenue Act 1936, § 23(1), 26 U.S.C.A. 
Int.Rev.Code, § 23(1).—S. S. White 
Dees Mfg, Co. v. U. S., 88 B.Supp. 

The Revenue Act section permitting 
reasonable allowance for obsolescence, 
to be deducted from gross income, re- 
quires as a prerequisite to the allow- 
ance proof that the abandoned property 
was in fact obsolescent and mere facet 
of abandonment and transfer to a 
newly erected building fails to supply 
the prerequisite. Revenue Act 1936, § 
23(1), 26 U.S.C.A. Int.Reyv.Code, § 23(1). 
—S. S. White Dental Mfg. Co. v. U. S. 
38 F.Supp. 301. a 

A taxpayer seeking deduction for 
obsolescence from gross income must 
place in the record evidence showing 
obsolescence, and where facts appearing 
therein are so meager as to leave the 
existence and degree of obsolescence 
matters of conjecture, the allowance 
will be denied. Revenue Act 1936, 
23(1), 26 U.S.C.A. Int.Rev.Code, § 23(1). 

S. S. White Dental Mfg. Co. v. U. S. 
38 F.Supp. 301. : 

“Obsolescence” for purposes of reve- 
nue acts raay arise from changes in the 
art, or shifting of business centers, loss 
of trade, inadequacy, supersession, pro- 
hibitory laws, and other things which 
apart from physical deterioration op- 
erate to cause plant eleménts or the 
plant as a whole to suffer diminution 
in value. Revenue Act 1936 § 23(1) 
26 U.S.C.A. Int.Rey.Code § 23(1).—S. §” 
White Dental Mfg. Co. v. U. S., 38 FB, 
Supp. 301. 

“Obsolescence” within Revenue Act 
section allowing as _ deduction from 
gross income reasonable allowance for 
obsolescence connotes functional depre- 
ciation and requires that the operative 
cause of the present or growing use- 
lessness arise from external forces 
which make it desirable or imperative 
that property be replaced, and not 
every decision of management to aban- 
don facilities or discontinue their use 
gives rise to a claim for obsolescence, 
Revenue Act 1936, § 23(1), 26 U.S.C.A. 
Int.Reyv.Code § 23(1).—S. 8S. White Den- 
taleMto Coty. & 38 F.Supp. 301. 
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C.C.A.Tex. Where taxpayer, 
insurance company which presumably 
made its income tax returns on ac- 
crual basis for years 1913 to 1929, 
inclusive, claimed as deductions for 
such years net additions to its pre- 
mium reserve account set aside pur- 


a title 


ae st 234 (a) male 


"4913 to 1 
premium on Substanding business from 
; oN to 1929. Revenue Act 1913, § 
) (b), 38 Stat. 172, 173; Revenue 
7 at ROWG. §) FL2Ca)),2 po) ‘Stat. 767, ue; 
Bevenue Act 1919, § 234(a) (10), 
Stat. 1077, 1079; Revenue Act oot, 
346, 247, 42 Stat. 254, 
256, 262, 26 3.—Commissioner of Inter- 
nal Revenue y. Dallas Title & Guaranty 
(Oley pikes ot 276 Bala be 
If taxpayer, a title insurance com- 
pany, made its income tax returns on 
an accrual basis, unearned premium 
returns were properly deducted with- 
out regard to special statute on the 
subject, since if the premiums were 
unearned, they had not) “aecrued’’. 
Revenue Act 1934, §§ 41, 43, 26 U.S. 
C.A. Int.Rev.Acts, page 679.—Commis- 
sioner of Internal Revenue v.~ Dallas 
Title & Guaranty oy sla aye parla. 
hes 


U.S. Under Revenue Acts permitting 
a life insurance company to deduct 
from its gross income an amount equal 
to 3% per cent. of the mean of the 
“reserve funds required by law’’, a life 
insurance company required by law 
to maintain reserves to protect both 
death and disability benefits was en- 
titled to make deduction, in determin- 
ans taxable income, for death reserves 

also for disability reserves, and 
there was no distinction between that 
part of the disability reserves set aside 
to protect policyholders not yet dis- 
abled and that part set aside to pro- 
tect those alread disabled. Revenue 
Acts 1932, 1934, ¥ 203 (a) (2); 26 U.S. 
C.A. Int.Rev.Code, § 203(a) (2).—Hel- 
vering Vv. Oregon’ Mut. Life Ins. Co., 
61 S.Ct. 207, 311 U.S. 267, 85 L.Bd. —, 
affirming Commissioner of Internal 
Revenue v. Oregon Mut. Life Ins. Co., 
112 F.2d 468, certiorari granted Hel- 
vering v. Oregon Mut. Life Ins. Co., 61 
S.Ct. 143. 

The Revenue Acts permitting a life 
insurance company to deduct from its 
gross income an amount equal to 3% 
per cent. of the mean of the “reserve 
funds required by law’’, grant life in- 
surance companies a deduction for re- 
serves required by law to protect dis- 
ability benefits which only Congress 
can take away Revenue Acts 1932, 
1934, § 203(a) May, 26 U.S.C.A. Int.Rev. 
Code § 203(a) (2). —Helvering v. Ore- 
gon Mut. Life Ins. Co., 61 S.Ct. 207, 
311 U.S. .267, 85 L.Ed. —, affirming 
Commissioner of Internal Revenue v. 
Oregon Mut, Life Ins. Co., 112 F.2d 
468, certiorari granted MHelvering vy. 
Orgegn Mut. Life Ins. €o., 61 S.Ct. 
7! 


C.C.A.Ohio. In determining allow- 
able deductions for income tax pur- 
poses under statute providing that the 
term net income in the case of a life 
insurance company means the _ gross 
income less an amount equal to the 
excess, if any, of 4 per cent. of the 
mean of the reserve funds required 
by law and held at beginning and 
end of taxable year, reserves held at 
beginning and end of year must be 
divided, and no intervening period of 
time can be used as a period of rest 
in applying the statute. Revenue Act 
foZouEstec4 5a) (2), 26, U.S.CoA int: 
Rey. Acts, page 193.—Western & 
Southern Life Ins. Co. v. Huwe, 116 F. 
2d 1008, 

Where insurance company as a part 
of reinsurance agreement acquired re- 
serve funds of reinsurance company 
on April 18, 1927, action of Commis- 
sioner in using half sum of insurance 
company’s own reserve funds*held at 
beginning and end of year 1927, plus 
reserve funds of reinsured company 
held December 31, 1937, as the ‘“‘mean” 
on which deduction for income tax 
purposes should be based, was proper. 


Revenue Act 1926, § 245 (a) (2); 26 
WES. CcAs Int. Rey.Acts, page 193.— 
Western & Southern Life Ins. Co. vy. 
Huwe, 116 F.2d 1008. 


§ 95 
U.S. Provision of income tax statute 
permitting losses of one spouse to be 
deducted from gains of other in de- 


oad as unearned 


ggre: income upon 
tore patie be computed, where 


‘joint return is filed by husband and 


wife, could not be changed by Treasury 
Regulation providing that allowance of 
losses of one spouse from sales or ex- 
changes of capital assets should be 
computed in all eases without regard 
to gains and losses of the other spouse 
upon sales or exchanges of capital as- 
sets. Revenue Act 1934, §§ 51(b), 117 
(d), 26 U.S.C.A, Int.Rev.Acts, pages 
683, 708.—Helvering vy. Janney, 61 S. 
Ct. 241, 311 U.S. 189, 85 L.Hd. —,, 131 
A.L.R. "980, affirming Janney Vv. Com- 
missioner of Internal Revenue, 108 F.2d 
564, certiorari granted Helvering v. 
Janney, 60 S.Ct. "897, 310 U.S. 617, 84 
L.Ed. 1391; Gaines v. Helvering, 6S. 
Ct. 241, 311 U.S. 189, 85 L.Hd. —, 131 
A.L.R. 980, reversing 111 F.2d 144, cer- 
tiorari granted 61 S.Ct. 13. 

U.S.N.Y. Under income tax statute, 
husband and wife filing joint return 
could deduct their combined charitable 
contributions in computing their ag- 
gregate net income, notwithstanding 
contrary Treasury Regulation that de- 
ductions for charitable contributions 
should be based on the separate net in- 
come of the spouse making them. 
Revenue Act 1934, §§ 23(0) £4 (b), 26 
U.S.C.A. Int. Rev. Acts, pages 674, 683. 
—Taft v. Helvering, 61 S.Ct. 244, 311 
U.S. 195, 85 L.Ed. —, reversing 111 F. 
2d 145, certiorari granted 61 S.Ct. 24. 

C.C.A.6. Treasury regulation fixing 
basis for determining gain or loss for 
income tax purposes of property ac- 
quired by bequest, devise, or inherit- 
ance as fair market value of such prop- 
erty at date of death of person from 
whom property was acquired, regard- 
less whether taxpayer’s interest was a 
vested or contingent remainder, was 
not invalid as being inconsistent with 
section of Revenue Act fixing basis as 
fair market value of* property at ‘time 
of acquisition’. Revenue Act 1934, §§ 
62, 113(a) (5), 26 U.S.C.A. Int.Rev. 
Cod e, §§ 62, 113(a) (5).—Augustus v. 
Commissioner of Internal Revenue, 118 
F.2d 38. 

App.D.C. A second cousin’s wife sup- 
ported by a taxpayer who regards her 
as a foster mother is not “closely con- 
nected”’ with him within Treasury Reg- 
ulations describing the head of a fam- 
ily entitled to a statutory exemption 
from income tax. Revenue Act 1936, 
§) 25'(b)\. (2), 26) U.S: CiA. Ink. Rey. Acts, 
page | oSP ioe v. Helvering, 117 EF, 


In Treasury Regulations describing 
the head of a family as a person sup- 
porting in one household individuals 
closely connected with him by blood 
relationship, relationship by marriage, 
or by adoption, the phrase “closely 
connected” applies to each of the three 
types of relationship and not merely 
to blood relationship.—Wade vy. Helver- 
ing, 117 F.2d 21. 

The failure of Congress to change the 
terms of an exemption allowed to the 
head of a family by all federal income 
tax laws since 1918 as evidence of con- 
gressional approval of identical Treas- 
ury Regulations promulgated under 
each statute and describing the ‘head 
of a family,’ and gives the regulation 
the force of law; the statutory lan- 
guage referring to head of a family 
not being so unambiguous as to make 
the regulation unnecessary or erronl- 
eous. Revenue Act 1936, § 25(b) (1), 
26 U.S.C.A. Int.Rev.Acts, page 835.— 
Wade v. Helvering, 117 F.2d 21. 

A Treasury Regulation requiring a 
close relationship by blood or marriage 
between a dependent and taxpayer in 
erder to constitute the taxpayer the 
“head of a family” is not erroneous be- 
cause inconsistent with the income tax 
statute granting an exemption to the 
head of a family. Revenue Act 1936, 
§ 25(b) (1), 26 U.S.C.A. Int.Rev.Acts, 
page 835.—Wade v. Helvering, 117 F. 2d 
21. 


§ 96 
C.C.A.2. The section of the revenue 
act imposing excess profits tax on cor- 
porations, depending on value of capi- 
tal stock as declared by corporation 
as basis for capital stock tax, is con- 
stitutional, Revenue Act of 1935, §§ 


105 106, as amended by Revenue et 
1936, §§ 401, 402, 26 U.S.C.A. Int.Re 

Acts, pages 798, 800.—Ler 
Corporation Vitek We 
plone of Internal Revenue, 118 


C.C.A.4. 
tion engaged in 
termed “investments” and in maki 
loans and discounts is a ‘bank’? with 


the general meaning of that term and ~ 


within the revenue act provision ex 
empting banks from surtax and i 


posing a special rate of income and 


excess profits taxes on banks, wher 
depositors withdraw money throug 
use of check-like forms furnished by 
corporation, corporation honors checks 
drawn in violation of a regulation u 
der certain circumstances, and corp 
ration is subject by Virginia law to 


corporation commission. 
§ 4168(2); Revenue Act 1936, §_ 
26 U.S.C. A. Int. Rev.Acts, page 854.— 


120 F.2d 930. 

C.C.A.6. Where machinery 
payer’s dry ice plant was acquired | 
sequent to March 1, 1913, and was 
by taxpayer in 1934, for purposes of 
culating income and excess profits ta: 
es basis for measuring gain or loss f 
sale and for measuring depreciation 
1933 and 1934 was cost of plant to 

payer. Revenue Act 1932, §§ 23(k, 7)) 


114(a), 26 U.S.C.A 
491, 510, 511, 514-519; Revenue Ac 
1934, §§ 53 (1, n), Ue 112(a), 113% 
b), 114 (a a), U.S.C.A. Int. Rey. Ac 


ration yv. Commissioner of Internal Rey 
enue, 17) B22 OUK: 


Where contract was made in Octob 
1930, for purchase of dry ice plant, 
to remain in seller until price was pai 
and after plant failed to function sat: 
factorily taxpayer and seller executed 
a new contract in November, 1932, ex- 
pressly rescinding original contract and 
resulting in a reduced purchase price 


of plant as fixed under contract nee a i 
1932, was proper basis for) § 
gain Ors va 


November, 
measuring depreciation and 
loss from sale of plant for purposes 
calculating income and excess profi 
taxes for 1933 and 1934. Revenue Ac 
1932, §§ 23(k,/m), 111 (a); 1124), iiss 
(a), (b) (1) (A, B), 114 (a), 26) U:St@varn 
Int.Rev.Acts, pages 491, 510, 511, 51 
519; Revenue Act 1934, 
111 (a), 112(a), 113(a, Bb), 
U.S.C.A. Int.Rev. Acts, 

696-701.—Borin Gornonatieal v. Commis: 


sioner of Internal Revenue, 117 B.2d- 


917. y: 
C.C.A.7. 


ship’s building, in order 


An industrial loan corpora- 
receiving ' deposits 


the banking department of the state 


v. Commissioner of Internal Reven le, 


in tax- 


tii (a), 112(a), La (b) (1) (A), eee 
. Int.Rey.Acts, pages 


pages 691, 692, 696-701.—Borin Corpo- — 


Where partnership created — 
corporation to hold title to partner-— 
to protect 


building from attachment on judgment 


against particular partners, under 


agreement that partners would not sell 


stock without first offering it to other 


stockholders nor bequeath stock except 
to members of their immediate fami- 


lies, and corporation took title, filed 
income and capital stock tax returns, 
had bank account, bought electricity 
and retailed it to tenants, made leases 
and issued bonds, partners did not 
have such command over the property 
or equitable title as to require assess- 
ment of income and excess profits taxes 
with respect to such building against 


the partners rather than the corpora 


tion.—_Sheldon Bldg. Corporation 
Commissioner of Internal Revenue, 118 
F.2d 835. 


C.C.A.9. Where bonds of hotel com- 
pany were secured by a mortgage on 
hotel company’s realty, leased to oper- 
ating company, and by pledge of lease 
and chattel mortgage securing operat- 
ing company’s obligations thereunder, 


a corporate bondholder acquired 
realty at trustee’s sale on July 15, 
1932, for cash and hotel company’s 


bonds, and thereafter at foreclosure 
sale acquired for cash the mortgaged 
chattels, the transactions were mere 
“sales or exchanges” and not “reor- 
ganizations”, although each company 


§ 96 
had only ome shareholder and 10 
shares outstanding, and where bond- 
holder used such property in its busi- 
ness in taxable year ended May 31, 
1936, depreciation allowance on both 
realty and personalty for income and 
excess profits taxes should be com- 
> puted on cost of property to taxpayer 
EA, with adjustments provided in section 
; -113(b) of Revenue Act of 1934 and not 
on same basis as before such transac- 
tions. Revenue Act 1932, § 112(i), 26 
U.S.C.A. Int.Rev.Acts, page 513; Rey- 
enue Act 1934, §§ 23 (1), 113(a) (6, 7, 
9), (b), 26 U.S.C.A. Int.Rev.Acts, pages 
| 673, 697, 698, 699, 700, 701.—Commis- 
sioner of Internal Revenue v. Palm 
hee Holding Corporation, 119 F.2d 
6 


€.C0.A.10. Unless otherwise provided 
by a controlling statute or regulation, 
proceeds arising from sales of mined 
ore are “income”? and not “return of 
capital” for purpose of computing in- 
come and excess profits taxes.—Lon- 
‘don-Butte Gold Mines Co. v. Commis- 
es of Internal Revenue, 116 F.2d 
478. 

 €.C.A.La. Ag respects deductibility, 
in computing excess profits and income 
tax, of loss due to sale of second mort- 
gage bonds of taxpayer’s debtor re- 
ceived in settlement of open account, 
under provision of revenue act defining 
“capital assets” as property “held” by 


mae 


4 debtor and constituted a majority of 
; d Sta the board, and thereafter committee 
her: purchased debtor’s assets at foreclosure 
and auction sales conducted pursuant to 
plan of reorganization, and in 1934 ex- 
 ehanged all assets for stock and war- 
rants of taxpayer which had been or- 
ganized to acquire debtor’s assets under 
the plan of reorganization, the taxpayer 
n making income and excess profits tax 
returns for 1934 and 1935 was en- 
titled to claim losses for certain 
worthless assets charged off, and to 
_ take cost of assets to old corporation 
as basis for determining loss or gain, 
on theory that there had been a tax- 
exempt “reorganization’’. Revenue Act 
Possess 12) 113, 26° U:S.C.A. Int. 
Rey.Acts, pp. 692, 696.—Commissioner 
of Internal Revenue vy. Southwest 
Consol. Corporation, 119 F.2d 561. 
€.C.A.Mich. The provisions of the 
National Industrial Recovery Act and 
of Revenue Act imposing capital stock 
- tax and permitting taxpayer to declare 
value of capital stock as basis for tax, 
and also imposing excess profits tax 
depending upon such declared value, 
are not invalid as denying ‘‘due proc- 
ess of law” or as imposing a direct 
tax. National Industrial Recovery Act, 
§§ 215, 216, 48 Stat. 207, 208; Rev- 
enue Act 1934, §§ 701, 702, 26 U.S.G.A. 
Int.Rey.Acts, pages 787, 789; U.S.C.A. 
onsite arte ihn! § 2,7 Cl '3; a $95" el. 4s 
Amend. 5.—Prime Securities Corpora- 
tion ¥. Us.S.; 119: F.2d 939. 


a C.C.A.N.Y. The statute imposing 
capital stock tax and permitting tax- 

_ payer to declare value of capital stock 
as basis for tax, and statute imposing 
excess profits tax depending upon such 
declared value, do not violate the Fifth 
Rist Amendment and do not constitute an 
ae A unlawful “delegation of legislative 
ia power’. National Industrial Recovery 
BY Act, §§ 215, 216, 48 Stat. 207, 208; 
he Revenue Act of 1934, §§ 701, 702, 26 U. 
| §$.C.A, Int.Rev.Acts, pages 787, 789; U. 

ZI §8.C.A.Const. Amend. 5.—Rochester Gas 
> & Electric Corporation v. McGowan, 115 
j F.2d 953, affirming Stromberg-Carlson 
= Mfg. Co. v. McGowan, 32 F.Supp. 101. 
C.C.A.Pa. The capital stock tax and 
the excess profits tax are adjuncts 
closely related and complementary to 
each other, and the statutes imposing 


pee 
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those taxes are not arbitrary, capri- 
cious, or confiscatory_in view of the 
declared purpose of Congress to pro- 
vide that what a taxpaying corpora- 
tion gains or loses by an _ erroneous 
statement of the basis for its capital 
stock tax, it in turn loses or gains 
on its excess profits tax. Revenue 
Ace 1934. P§'* 701 (asf), 26 a Ursse A 
Int.Rev.Acts, pages 787, 788; National 
Industrial Recovery Act, §§ 215(a, f), 
216(a), 48 Stat. 207, 208; U.S.C.A. 
Const artieel §) 1 art. asa Sasiclick: 
Amend. 5.—American Viscose Corpora- 
tion v. Rothensies, 121 F.2d 186, af- 
firming 34 F.Supp. 217. 

C.C.A.Tenn. The. test in determining 
whether there is an ‘‘association’’ sub- 
ject to corporate income, excess profits, 
and capital stock taxes, is not to be 
found in mere formal evidence of in- 
terests or any particular method of 
transfer. Revenue Act 1934, § 801, 26 
U.S.C.A. Int.Rev.Code, § 3797—Nash- 
ville Trust Co. v. Cotros, 120 F.2d 157. 
amended 122 F.2d 326. 

In determining whether an ‘associa- 
tion” exists, so as to be subject to cor- 
porate income, excess profits and cap- 
ital stock taxes, the character of the 
activity at time the tax liability is as- 
serted to arise controls. Revenue Act 
1934, § 801, 26 U.S.C.A, Int.Rev.Code, § 
3797.—Nashville Trust Co. vy. Cotros, 
120 F.2d 157, amended 122 F.2d 326. 


C.C.A.Tex. An association organized 
for the purchase, subdivision and‘ re- 
sale of realty was subject to income 
and excess profits taxes as a “cor- 
poration’, where title was taken by 
trustees as a continuing body with 
provision for succession, management 
and control were centralized in trus- 
tees, death of beneficial owners did 
not cause any termination or interrup- 
tion of operation, and transfer of in- 
terests did not affect continuity of the 
enterprise. Revenue Act of 1934, § 801 
(a) (2), 26 U.S.C.A. Int.Rev.Acts, page 
790.—Del Mar Addition v. Commission- 
er of Internal Revenue, 113 F.2d 410. 


C.C.A.Tex. Where 99-year lease exe- 
cuted September 1, 1933, required lessee 
to pay cash monthly rentals and mort- 
gage debt payable in quarterly install- 
ments with last payment due May 1, 
1940, the character of the mortgage 
payment was to be determined in the 
light of the circumstances surrounding 
them and the character not the name 
was controlling, in determining wheth- 
er mortgage payments made in taxable 
year were deductible in computing les- 
see’s income and excess profit taxes. 
Revenue Act 1934, § 23(a), 26 U.S.C.A. 
Int.Rev.Acts, page 671.—Southwestern 
Hotel Co. v. U. S., 115 F.2d 686. 


C.C.A.Tex. Where 99-year lease exe- 
cuted September 1, 1933, required lessee 
to pay cash monthly rentals and mort- 
gage debt of $424,000 payable in quar- 
terly installments with last payment 
of $265,000 due May 1, 1940, $18,- 
000 paid on debt during taxable year 
was not deductible, in determining les- 
see’s income and excess profit taxes, 
as “ordinary and necessary expenses” 
but had the character of “capital in- 
vestments” whose benefits were spread 
throughout life of lease for which only 
aliquot deductions, commensurate with 
the ratio of the exhaustion of the lease, 
should be taken. Revenue Act 1934, § 
23(a), 26 U.S.C.A.Int.Rev.Acts, page 
671.—Southwestern Hotel Co. v. U. 
115 F.2d 686. 


C.C.A.Tex. In determining profits on 
sale of producing oil and gas leases 
and equipment thereon, as basis for in- 
come and excess profits taxes, where 
seller had reserved out of each lease a 
fractional interest in oil and gas pro- 
duced until specified sum should be 
returned, seller was not entitled to re- 
covery of full return of the leasehold 
cost in addition to recovery of equip- 
ment cost, and leasehold cost should 
be allocated to the reserved interest in 
proportion borne by computed value of 
reserved interest to total value of 
leases, rather than that borne by num- 
ber of barrels of oil required to liqui- 
date the oil payments to the total oil 
reserves at date of sale—Columbia Oil 
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 & Gas Co. y. Commi 
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Where seller of producing oil and gas 
leases reserved fractional interest but 
parted with all title to tangible well 
equipment, without reserving any part 
of such property, it was entitled to de- 
duction of full adjusted cost of such 
equipment from cash payment made on 
the sale, in computing profits as basis 
for income and excess profits taxes, as 
against contention that such cost 
should have been proportionately allo- 
cated, like remainder of the cost, be- 
tween reserved interests and interests 
sold.—Columbia Oil & Gas Co. v. Com- 
missioner of Internal Revenue, 118 F.2d 
459. 
C.C.A.Tex. Where seller of produc- 
ing oil and gas leases retained a por- 
tion of its holdings by reservation of 
fractional interest in oil and gas pro- 
duced until specified aggregate sum 
should be returned, the leasehold cost 
allocated to the reserved interest might 
be made basis for depletion allowances 
in computing income and excess profits 
taxes.—Columbia Oil & Gas Co. v. Com- 
missioner of Internal Revenue, 118 F. 
2d 459. 

C.C.A.Tex. Where taxpayer in 1936 
sold undivided interest in oil and gas 
leases together with all equipment and 
other personal property situated there- 
on for a cash consideration and a se- 
served lease interest which was to con- 
tinue until a stated sum was realized, 
the Board of Tax Appeals in redeter- 
mining income and excess profits taxes 
for 1936 properly allowed, without al- 
location, full recovery by taxpayer from 
the cash payment of the equipment and 
personal property costs.—Commission- 
er of Internal Revenue vy. Roeser & 
Pendleton, 118 F.2d 462. 

C.C.A.Tex. Where taxpayer in 1936 
sold undivided interest in oil and gas 
leases together with all equipment and 
other personal property situated there- 
on for a cash consideration and a re- 
served lease interest which was to con- 
tinue until a stated sum was realized, 
the Board of Tax Appeals in redeter- 
mining deficiencies in income and ex- 
cess profits taxes for 1936 improperly 
held that cost of the leaseholds should 
be apportioned between the _ interest 
sold and the interest retained, in ab- 
sence of a determination as to value of 
the reserved oil payment.—Commission- 
er of Internal Revenue v. Roeser & 
Pendleton, 118 F.2d 462. 

C.C.A.Tex. Where taxpayer in 1936 
sold undivided interest in oil and gas 
leases together with all equipment and 
other personal property situated there- 


_ on, for a cash consideration and a re- 


served lease interest which was to con- 
tinue until a stated sum was realized, 
the Board of Tax Appeals in redeter- 
mining deficiencies in income and ex- 
cess profits taxes for 1936 properly dis- 
allowed percentage depletion with re- 
spect to cash payment received by the 
taxpayer from sale of its interest in 
the oil and gas leases.—Commissioner 
of Internal Revenue v. Roeser & Pen- 
dleton, 118 F.2d 462. 


C.C.A.Tex. Where corporation, 
sole stockholders of which were its 
president and secretary-treasurer 
adopted resolution authorizing presi- 
dent to transfer and convey oil lease 
to secretary-treasurer, and the lease 
was conveyed to the secretary-treasur- 
er but corporation declared no liqui- 
dating dividend and was not dissolved 
or liquidated, profits subsequently re- 
sulting from the sale of the lease by 
president and secretary-treasurer were 
profits,of the corporation for purpose 
of determining corporation’s income 
and excess profits taxes, since the cor- 
porate officers could not legally con- 
tract for the sale of the lease except as 
agents for the corporation.—Trippett 
v. Commissioner of Internal Revenue, 
118 F.2d 764. 

_C.C.A.Tex. That taxpayer corpora- 
tion is allowed to declare initially the 
value of its capital stock without check 
by the government, for purposes of 
capital stock tax, but is liable to have 
its excess profits increased as a result 
of fixing a low value, so that declared 


the 


- ness or Pec neain ay in ihe declaration 


C.A. Int.Rev. Acts, 


' under the war excess profits tax. 
tional Industrial Recovery Act §§ a 


of value which helps to determine the 
amount. National Industrial Recovery 
Act,,..§§ . 205, ? 27 69 e48isStat. 9 207,208; 
Revenue Act, 1934, §§ 701, 702, 36 US. 
pages 787, Too we. 
S.C.A.Const. Amend. 5.—Briggs- Darby 
Const. Co. v. Commissioner of Internal 
Revenue, 119 F.2d 89. 

C.C.A.Utah. The provisions of the 
National Industrial Recovery Act im- 
posing capital stock tax and permit- 
ting taxpayer to declare value of cap- 
ital stock as basis for tax, and also 
imposing excess profits tax depending 
on such declared yalue, are neither ar- 


bitrary, capricious, or confiscatory. 
National Industrial Recovery Act §$§ 
215, 216, 48 Stat. 207, 208; U-S.C.A. 
Const. Pauing 


Co. v. Hinckley, 121 F.2d 578. 

The provisions of the National In- 
dustrial Recovery Act imposing ecapi- 
tal stock tax and permitting taxpayer 
to declare value of capital stock as 
basis for tax, and also imposing ex- 
cess profits tax depending on such de- 
clared value, do not constitute an un- 
lawful “delegation of legislative pow- 
er’. National Industrial Recovery Act 
§§ 215, 216, 48 Stat. 207, 208—Utah 
es Refining Cony Hinckley, 121 F.2d 


D.C.Ala. Congress may constitution- 
ally levy a capital stock tax and an 
excess profits tax on corporations. 
Revenue’ Act. 1935, “§§ 105, .106, as 
amended by Revenue Act 1936, §§ 401, 
402, 26 U:S.C.A. Int. Rey. Acts, pages 
798, 800; U.S.C.A.Const. Amend. 5.— 
Universal Exploration Co. vy. Davis, 34 
F.Supp. 96. 


D.C.Ala. The statutes imposing a 
capital stock tax and an excess profits 
tax on corporations are not violative 
of “due process’, nor are they arbi- 
trary or confiscatory, nor do they “‘take 
private property for public use without 
just compensation”, notwithstanding 
the provision therein for arriving at 
capital stock taxes for first year under 
‘which taxpayer is allowed to declare 
value of its capital stock for first year 
at whatever figure it fixes. Revenue 
Act 1935, §§ 105, 106, as amended by 
Revenue Act 1936, §§ 401, 402, 26° U.S. 
C.A. Int.Rev.Acts, pages 798, 00 UL 
‘$.C.A.Const. Amend. 5.—Universal’ Ex- 
ploration Co. v. Davis, 34 F.Supp. 96. 

~D.C.Del..The main purposes of al- 
lowing taxpayers to determine and 
declare their own capital stock valua- 
tions for purposes of taxation under 
the National Industrial Recovery Act 
are to avoid casting on the Bureau of 
Internal Revenue the tremendous ad- 
ministrative task of valuing the capi- 
tal stock of all corporations for the 
purposes of the tax, and to avoid the 


. burdensome litigation which has been 


oceasioned by disputes over the actual 
value of a corporation’s capital seers 
a- 


216, 48 Biot 207, 208.—Isthmian 8 
Cove Us ao F.Supp. 1007. 

In pein the National Industrial 
Recovery Act, it was. not Congress’ in- 
tention that each corporation be en- 
abled to declare a value yielding the 
least net revenue to the government, 
but, it was Congress’ express intention, 
that taxpayers should declare reason- 
able values. National Industrial Re- 
covery Act §§ 215, 216, 48 Stat. 207, 
208.—Isthmian S. 8. Co. v. U. S., 33 F. 
Supp. 1007. 

D.C.Wis. The shrinkage of value in 
a plant, erected prior to United States’ 
entrance into World War, for sole pur- 
pose of manufacturing phenol, a war 
material, resulting from sudden ending 
of the war, was deductible in com- 
puting income tax under provisions of 
Revenue Act of 1918 relating. to ob- 
solescence and to loss of useful value. 
Revenue Act 1918, § 234(a) (4, 7), 40 
Stat. 1078.—Newport Co. v. U. S., 34 
F.Supp. 588. 

Under Revenue Act of 1918 permit- 
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ting | 
-yalue of. capital phe of a TERE Gas: 
in computin ng income tax the loss to be 


deductible is not required to be a total 
loss. Revenue Act 1918, § ane ()) 
40 Stat. 1078.—Newport Co. v. U. Sae3 
F.Supp. 588. 

The end of the World War was not 
such a foreseeable event as would pre- 
vent a manufacturer of war materials, 
suffering shrinkage in value of plant 
as result of termination of war, from 
deducting. the loss in computing its 
income tax in accordance with provi- 
sions of Revenue Act of 1918 relating 
to loss of useful value of capital assets 
of a business. Revenue Act 1918, § 234 
(a) (4), 40 Stat. 1078.—Newport Co. 
v. U. S., 34 F.Supp. 588. 

Where corporation was organized pri- 
or to entrance of the United States 
into the World War, for sole purpose 
of manufacturing war materials and 
was dissolved in 1919, organization ex- 
penses of corporation were not de- 
ductible as a loss for year 1918, in 
computing income taxes due the United 
States government. Reyenue Act 1918, 
§ 234(a) (4, 7), 40 Stat. 1078.—New- 
port Co. vy. U. S., 34 F.Supp. 588. 


Ct.Cl. Congress had authority to lay 
a capital stock tax and to impose an 
excess profits tax on net income in ex- 
cess of certain credits, and there was 
nothing arbitrary, capricious, or prej- 
udicial in the constitutional sense in 
the action of Congress in choosing to 
prescribe as the measure of the capital 
stock tax and excess profits tax credit 
of each taxpayer the value of the cap- 
ital stock as declared by it for the first 
taxable year under the statute. Na- 
tional Industrial Recovery Act §§ 215, 
216, 48 Stat. 207, 208; Revenue Act 
1934, § 701, 26 U.S.C.A. Int. Rey.Acts, p. 
787.—Servel, Inc AvsnUse S735 F.Supp. 
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C.C.A.1. Under Massachusetts law, 
power retained by trust grantor to 
apportion trust income and _ corpus 
among her children or disinherit them 
in favor of the trust was releasable 
by the grantor after enactment of stat- 
ute under which the reserved power 
rendered the trust corpus subject to 
estate tax, as against contention that 
application of the statute would vio- 
late the Fifth Amendment because the 
power retained by the grantor could 
not have been relinquished by_ her 
after enactment of the statute. Reve- 
nue Act 1926, § 302(d, h), 26 U.S.C.A. 
Int.Rev.Acts, pages 228, 231; U.S.C.A. 
Const. Amend. 5.—Chickering v. Com- 
missioner of Internal Revenue, 118 F. 
2d 254. 

C.C.A.N.Y. Under statute requiring 
inclusion in gross estate for taxation 
property previously transferred by de- 
cedent, the enjoyment of which re- 
mained at decedent’s death subject to 
change by exercise of power by _ dece- 
dent, alone or with another, inclusion 
in gross estate for tax purposes of 
corpus of a trust in which decedent 
had an equitable life estate and over 
which he had testamentary power of 
appointment which he did not Eoneube, 
though he had seven years to @.3 
could not be defeated on the : ad 
that trust was created three years be- 
fore statute was enacted and made 
retroactive, and that retroactive ap- 
plication of statute was violative of 
due process clause of the Fifth Amend- 
ment. Keyenue Act 1926, § 302(d, h), 
26 U.S.C.A. Int. Rey.Acts, pages 228, 
231; U.S.C.A.Const. Amend. 5.—Adri- 
ance v. Higgins, 113 F.2d 1013, affirm- 
ing 30 F.Supp. 70. 

D.C.N.J. Where trust created in 
1922 provided that income should be 
paid to settlor during his life and up- 
on his death to settlor’s descendants 
in proportions appointed by settlor’s 
will, or in absence of such appointment 
to descendants in equal shares, ex- 
cept that settlor might charge trust 
fund with payment of income for 
benefit of settlor’s wife, and_ settlor 
did not die until 1935, value of corpus 
was properly included in settlor’s gross 
estate, under estate tax statute as first 


aniended in 1924 to tnernae interests _ 
subject to change through exercise of 
power by decedent, and such applica- 
tion of the statute was not unconstitu- 
tional oi “retroactive.” 
1921, § 402(c), 42 Stat. 278; 
Act 1924, § 302(d), 26 U.S.C.Ay Int. 
Rev.Acts, page 67; Revenue Act 1926, §- 
302(¢, d), 26 U.S.C.A,  Int.Rev.Acts, 
pages 227, 228; U.S.C.A.Const. Amend. — 
5.— Millard y. Maloney, 36 F.Supp. 41 
N.Y.Sur. The statute relating to a rats 
portionment of federal and state estate| 
taxes is constitutional, and the Sw 
rogate’s Court can apportion thereu 


der estate taxes against trust funds < 


and the proceeds of insurance contracts 
executed and entered into before en 
actment of statute. Decedent Usta 
Law, § 124.—In re Mayer’s Estate, 2 
N.Y.8S.2d 468, 174 Misc. 917. 
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C.C.A.1. The federal estate tax is 


ot 
a “direct tax’? upon property, nor is bee 


in a strict sense a tax upon a transfe 
of property by the death of the dec 
dent, ae it is an os tax” upon t 


factor in measurement of the tax. 
enue Act 1926, § 300 et seq., 26 U. 


Int.Rey.Acts, page 224 et sea. —Chicker- oh 
e 


ing v. Commissioner of Internal R 
nue, 118 F.2d 254. 

C.C.A.4. Where decision of Cir 
Court of Appeals by which a prior 
cision was overruled was rendered afte 
decision of Board of Tax Appeals 
the filing of petition for review of s 
decision, Circuit Court of Appeals- 
justified in treating case as an “e 
tional case,” and to prevent miscarriag 
of justice the court could rever 
Board’s decision on a question of la 4 

which was not raised before Board. 
U.S.C.A.Int.Rev.Code, § 1141(c).—Leg 
Estate v. Commissioner of Tnternes R 
enue, 114 F.2d 760. 


not in accordance with law, modify 
reverse Board’s decision, court may re 
verse decision as justice requires, even 
on a point not raised before Board. 
26 U.S.C.A.Int.Rey,Code, § 1141(c).— 
Legg’s Estate v. Commissioner of In 
ternal Revenue, 114 F.2d 760. 

©.C.A.4. The estate tax is imposed — 
not upon those who receive shares 
the estate, but upon the estate itse 
and inquiry is not what has been r 
ceived by devisees, distributees 0 
beneficiaries of the exercise of powe 
but what was in the gross estate of 


decedent that passed from him at death © 


or what passed by reason of his exer- 
cise of a general power of appointment 
Revenue Act 1926, § 302(a, f), 26 
C.A. Int.Rev. Acts, pages 227, 2 
Helvering v. Safe Deposit & Trust. Co 
of Baltimore, 121 F.2d 307. 

C.C.A.6. Where ultimate question as 
to when gain was realized upon‘sale of — 
assets of a corporation, if not solely a 
question of law, 
question of law and fact, question could 
properly be decided by a_ reviewing — 
court, although question had not been ~ 
passed upon by Board of Tax Appeals. 
Revenue Acts 1928, 
(d) (1), and § 112(i), 26 U.S.C.A.Int. 
Rev.Code, § 112(a) (b) (4), (d) (1), aa, 
26 U.S.C.A.Int.Rev.Acts pages 379 and 
513; Revenue Act 1932, § ere » 
(f), 26 U.S.C.A.Int. Rey.Code, ss ess 
(1), (f).—Commissioner of Internal 
Revenue v. Segall, 114 F.2d 706. 

C.C.A.7. An “estate tax” is not a 
tax on property, but is an excise 
placed on _ privilege of transmitting 
property of a deceased upon his death; 
the amount of the tax to be measured 
by the value of the property trans- 
mitted.—Friend vy. Commissioner of In- 
ternal Revenue, 119 F.2d 959. 

C.C.A.N.J. Where trust provided 
that income should be paid to settlor 
during his life and upon his death to 
settlor’s descendants in proportions ap- 
pointed by settlor’s will, or in ab- 


Revenue Act 
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was at least a mixed 


§ 112(a) (by (4), 
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sence of such appointment to descend- 
“ ants in equal shares, except that set- 
5 tlor might charge trust fund with pay- 
ment of income for benefit of settlor’s 
Be wife, inclusion of value of corpus in 
_ settlor’s gross estate under estate tax 
statute, did not violate ‘due ‘process 
of law’ clause notwithstanding that 
trust was created before amendment of 
estate tax statute authorizing inclusion 
in decedent’s gross estate of interests 
. transferred by decedent in his lifetime 
and intended to take effect in posses- 
sion or enjoyment at or after his 
death. Revenue Acts 1926, § 302(d), 
(26 U.S.C.A. Int.Rev.Acts, page 229; 
__-Uz.S.C.A.Const._ Amend. 5.—Millard vy. 
‘Maloney, 121 F.2d 257, affirming 36 F. 


* 
ay 


Supp, 41. ; 
Ct.Cl. In deciding whether gifts 
were made as substitutes for testa- 


mentary dispositions and thus provided 
evasion of estate tax, motive which in- 
duced transfers must be determined. 
“Revenue Act 1926, § 302, 26 U.S.C.A. 
Int.Rev.Acts, page 227.—Russell vy. U. 
S., 38 F.Supp. 438. 


_ Transfers in contemplation of death 
are included within same category for 
urpose of taxation with transfers in- 
ended to take effect at or after death 
of transferor, and dominant purpose is 
to reach substitutes for testamentary 
dispositions and thus to prevent eva- 
‘sion of estate tax. Revenue Act 1926, 
§ 302, 26 U.S.C.A. Int.Rev.Acts, page 
227.—Russell y. U. S., 38 F.Supp. 438. 
The federal estate tax is an 
, on the transfer of prop- 
erty passing from a decedent at the 
time of his death. Revenue Act 1926, 
A 26 U.S.C.A. Int.Rey.Code, © § 


8.C.A, Int.Rev.Code, § e 
agenis, 31. N.B.2d 20, 307 Mass. .547. 
Under statutes imposing federal es- 
tate tax, the taxable event is the death 
of the owner of the property with its 

_ resulting transfer, either by will or by 

aw relating to intestacy, and conse- 
quently the measure of the tax is the 
‘a estate less certain deductions 


Tex.Civ.App. The federal estate. tax 
s imposed upon right of grantor to 
transfer property, and state inheritance 
tax is imposed upon right to receive or 
i Bevececa to possession or enjoyment of 
property. Vernon’s Ann.Civ.St. art. 
a). re ie vy. Sheppard, 143 S.W. 
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U.S. Where 80-year old decedent took 
out single premium life policy for $25,- 
000 for which decedent paid $22,946 
and named her daughter as beneficiary, 
and on same date purchased from same 
insurer a single premium life annuity 
which entitled the decedent to $589.80 
annually during her life and for which 
she paid $4,179, and policy would not 
have been issued without the annuity 
contract, proceeds of policy were tax- 
able against decedent’s estate as a 
_ transfer to take effect in possession or 
enjoyment at or after death. Revenue 
Act 1926, § 302(c), as amended and 
subd. (g), 26 U.S.C.A. Int.Rey.Code, § 
811(c, g).—Helvering v. Le Gierse, 61 
 §.Ct. 646, réversing Commissioner of 
Internal Revenue y. Le Gierse, 110 F. 
2d 734, certiorari granted Helvyering vy. 
Le Gierse, 61 8.Ct. 32. 


C.C.A.2 A nonresident alien’s net 
taxable estate situated in United States 
would be computed by deducting from 
the gross, that portion of the deduc- 
tions allowed ‘the estate of resident 
décedent which the value of such part 
bears to the total gross estate, wher- 
ever situated, limited in amount to a 
sum not to’exceed 10 per cent. of value 
of gross estate situated in United 
States, and would not be determined by 
yaluing the property in the ordinary 
manner under treasury regulations, 
even though nonresident’s bank de- 
posits would be treated as property in 


war Ca a 
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United States due to fact that nonresi- 
dent was engaged in business in United 
States at time of her death. Revenue 
Act 1926, §§ 302(e), 303(b)* (1), 26 U. 
S.C.A. Int.Rev.Acts, pp. 32.— 
Pinchot v. Commissioner of 
Revenue, 113 F.2d 718. eG 

C.C.A.2 A nonresident British sub- 
ject owning, in common with two broth- 
ers, 11 parcels of improved realty, of 
which subject’s share had gross value 
of about $1,000,000, and which parcels 
were managed for profit under broad 
powers of attorney by one brother, was 
“engaged in business in United States 
at time of death,” and hence subject’s 
bank deposits in United States were 
properly treated under the Revenue 
Act, for estate tax purposes, as prop- 
erty in the United States, where man- 
agement required regular and continu- 
ous activity of the kind which is com- 
monly concerned with employment of 
labor, purchase of materials and makin 
of contracts. Revenue Act 1926, § 302 
(e), 26 U.S.C.A. Int.Rev.Acts, p. 227.— 
Pinchet y. Commissioner of Internal 
Revenue, 113 F.2d 718. 

C.C.A.2. If settlor of trust retains 
power to distribute principal and inter- 
est between two beneficiaries of trust, 
notwithstanding settlor’s cancellation 
of his general power of revocation, trust 
fund should be included in _ settlor’s 
gross estate for estate tax purposes. 
Revenue Act 1926, § 302(d), 26 U.S.C. 
A. Int.Rey.Acts, page 228.—Guggen- 
heim vy. Helvering, 117 F.2d 469. 


C.0.A.3. Proceeds of combined sin- 
gle premium life policy and _ single 
premium annuity payable to insured’s 
daughter were not receivable as ‘in- 
surance’ and could be properly in- 
cluded in insured’s gross estate on 
theory that, although policy had legal 
attributes of insurance, it was in es- 
sence a “loan transaction” and _ eco- 
nomically did not fulfill life insurance 
functions contemplated by _ statute 
granting exemption. 26 U.S.C.A. Int. 
Rey.Code, § 811 (g).—Commissioner of 
Internal Revenue y. Keller’s Estate, 113 
F.2d 833. 

‘CiC,A.3. Before the amendment of 
section of Revenue Act relating to es- 
tate ‘tax, the corpus of a trust was not 
included in grantor’s estate because 
grantor had reserved a life estate to 
himself, and such amendment is not 
retroactive. Revenue Act 1926, § 302 
(c), as amended by Revenue Act 1932, 
§ 803(a), 26 U.S.C.A. “Int.Rev.Acts, 
page 288—Commissioner of Internal 
Revenue v. Kellogg, 119 F.2d 54.: 

©.C.A.4, Where wife set up trust, 
corpus of which included. securities 
transferred to trustee from joint se- 
eurities account of husband and wife in 
New York, and husband retained no 
right to any portion of the trust corpus 
and no ultimate right of control, wife 
created the trust out of her own and 
not husband’s property, and hence trust 
corpus was not subject to estate tax as 
part of husband’s estate, on ground 
that under New York law wife owned 
outright a one-half interest in securi- 
ties in the joint account, and that, as 
to allvof the securities, presumption of 
wife’s solute ownership which arose 
from execution of the trust instru- 
ment and acceptance thereof by trustee 
prevailed in absence of evidence of con- 
travening rights or facts inconsistent 
with a gift to wife from husband. Rey- 
enue Act 1916, 39 Stat. 756; Revenue 
Act 1921, 42 Stat. 227; Revenue Act 
1926, as amended, and § 302, as amend- 
ed by Revenue Act 1932, and 1934, 26 
U.S.C.A. Int.Rey.Acts, pages 145 et_seq., 
227 et seq.—Helvering v. Talbott’s Ds- 
tate, 116 F.2d 160. 

C.C.A.4.. Property embraced in 
trusts under which beneficiary was en- 
titled to receive income and to exercise 
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testamentary powers of appointment - 


passed to the persons designated in 
wills of settlors upon death of bene- 
ficiary without his having exercised the 
powers of appointment and was not 
property in which beneficiary had an 
“interest” at time of his death within 
statute requiring inclusion of such 
property in computing estate tax, not- 
withstanding that the persons designat- 


ed w 


ciary’s y 
objects of settl 
minative factor was 


bounty, s 
that those p 


ty is not an 
within estate tax statute. i 
1926, § 302(a), 26 U.S.C.A. Int.Rev.Acts, 
page 227.—Helvering v. Safe Deposit 
& Trust Co. of Baltimore, 121 F.2d 307. 

The statute requiring that value of 
decedent’s gross estate be determined - 
by including value at time of his death 
of all property to the extent of de- 
cedent’s interest therein would not be 
construed to require inclusion of unex- 
ercised powers of appointment on the- 
ory that Congress intended thereby to 
exercise to the limit its power of taxa- 
tion with respect to succession of prop- 
erty, since that statute has been treated 
by Congress as dealing with property 
owned by a decedent and passing at 
death by will or intestacy and Congress 
has added or amended other statutes 
to reach other property taxable under 
its power to tax the right of succession. 
Revenue Act 1926, § 302(a), 26 U.S.C. 
A. Int.Rev.Acts, page 227.—Helvering 
v. Safe Deposit & Trust Ce. of Balti- 
more, 121 F.2d 307. " 

The specific provisions which follow 
Revenue Act provision for inclusion in 
decedent’s gross estate of the value of 
all property wherever situated to the 
extent of decedent’s interest therein at 
time of death are not necessarily incon- 
sistent with an intention to give the 
provision a scope broad enough to cov- 
er the matters covered by the specific 
provisions. Revenue Act 1926, § 302(a, 
f), 26 U.S.C.A. Int.Rev.Acts, pages 227, 
230.—Helvering v. Safe Deposit & Trust 
Co. of Baltimore, 121 F.2d 307. 


Where there was no single right of 
decedent in property constituting an 
“interest in property” at time of death 
within estate tax statute, decedent 
could not be treated as beneficial own- 
er for estate tax purposes on ground 
that whole bundle of rights which he 
possessed gave him a substantial do- 
minion and control over the property, 
notwithstanding that decedent had 
right to portion of income from one of 
trusts making up the property with ex- 
pectation of receiving the corpus on at- 
taining age 28, with general powers of 
appointment and with provision in all 
trusts that in default of appointment 
property should go to natural objects | 
of decedent’s bounty. Revenue Act 
1926, § 302(a), 26 U.S.C.A. Int.Rev.Acts, 
page 227.—Helvering v. Safe Deposit & 
Trust Co. of Baltimore, 121 F.2d 307. 

An “interest in property” at time of 
death ‘for estate tax purposes cannot be 
determined by indulging in general 
speculation but must be determined by 
looking to the law of the state under 
which the property is held, since the 
rights in property which the court may 
consider in determining taxability by 
federal government are fixed by that 
law. Revenue Act 1926, § 302(a), 
U.S.C.A. Int.Rev.Acts, page 227.—Hel- 
vering v. Safe Deposit & Trust Co. of 
Baltimore, 121 F.2d 307. 

Estate tax could not be imposed on 
theory that Revenue Act provision re- 
quiring inclusion in gross estate of the 
value of all property wherever situated 
to the extent of decedent’s interest’ 
therein at time of death covered all 
cases where, by reason of decedent’s 
death, the economic. benefits of proper- 
ty shifted, or on theory that estate tax 
Jaw contemplated that there should al- 
ways be some person living whose 
death would furnish occasion for inci- 
dence of the estate tax. Revenue Act 
1926, § 302(a), 26 U.S.C.A. Int.Rey.Acts, 
page 227.—Helvering vy. Safe Deposit & 
Trust Co. of Baltimore, 121 F.2d 307. 

C.C.A.7.. Where testator’s mother 
died intestate, leaving surviving, as her 
sole statutory distributees, her hus- 


We 


and the children each received two- 


nature and kind whatsoever 


m conveyed th 

roperty to trus- 
linois law one-third of 
S personalty passed to husband 


ninths of remainder and hence not 
more than two-ninths of mother’s per- 
sonalty could be included in computing 
value of testator’s gross estate for pur- 
poses of estate faxes. Revenue Act 
1926, § 302(d),.26 U.S.C.A. Int.Rev. 
Acts, page 227; Revenue Act 1934, § 
401(d), 26 U.S.C.A, Int.Rey.Acts, pag 
759; Smith-Hurd Stats. Ill. c. 39, § 1.— 
Brown v. Commissioner of Internal 
Revenue, 119 F.2d 983. 

Where testator’s mother died intes- 
tate, leaving surviving, as her sole 
statutory distributees, her husband 
and three children,. including testator, 
and two months thereafter husband 
and children conveyed their interest in 
mother’s property to trustees, under 
Illinois law testator inherited one-third 
of mother’s realty in fee simple sub- 
ject to husband’s life estate in one- 
ninth ‘thereof and to husband’s statu- 
tory power to take within a year the 
one-ninth as his own in fee simple, 
and hence one-third of mother’s realty 
should not have been included in cal- 
culating value of testator’s gross es- 
tate for estate tax purposes, notwith- 
standing that husband predeceased 
testator without exercising his power 
to take a fee simple estate. 


Act 1926, 2§ 302(d)):26° U;S:C.A. sInt. 
Rey.Acts, page 227; Revenue Act 1934, 
§ 401(d), 26 U.S.C.A. Int.Rev.Acts, 
page 759; Smith-Hurd Stats.Ill. c. 39, 


§ 1, subd. 4(a); c¢. 41, § 1—Brown v. 
Commissioner of Internal Revenue, 119 
F.2d 983. 


C.C.A.Fla. The proceeds of life poli- 
cies designating as ‘beneficiaries the in- 
sured’s executors, administrators and 
assigns did not pass to the executor 
of insured’s estate under a residuary 
clause bequeathing all the rest and 
residue of the insured’s estate of every 
and where- 
beneficiary 
thereof in 


soever situated to a named 
so as to require inclusion 
the insured’s estate for the purpose of 
determining the estate tax in view of 
Florida law as construed by the state 
Supreme Court that the proceeds of a 
policy in’such a case go directly to the 
beneficiaries named in the statute and 
are not receivable by the executor. 
‘Comp.Gen.Laws Fla.1927, § 7065; Rev- 
enue Act 1926, § 302(g), 26 U.S.C.A. 
Int.Rev.Code, § 811(g).—Webster v. 
Commissioner of Internal Revenue, 120 
F.2d 514. 


C.C.A.La. In determining whether 
entire value or only one-half of value 
of policies on life of Louisiana in- 
sured should be credited to insured’s 
estate in computing federal estate taxes, 
treasury regulation was required to be 
construed in the light of the law of 
Louisiana, since the local law enters 
into and becomes a part of regulation 
in cases where it applies. Civ.Code 
La. arts. 940-945; Revenue Act 1926, 
§§ 301, 302, 26 U.S.C.A. Int.Rey.Acts, 
pages 225, 227.—De Lappe v. Commis- 
Hien of Internal Revenue, 113 F.2d 
48. 


Where deceased had taken out six 
policies on his life in value aggregat- 
ing $100,990, three payable to his wife, 
one to each of his two sons and other 
to his mother with remainder to two 
sisters, and all premiums had been 
paid out of community fund in which 
the wife, under Louisiana law, had 
vested one-half interest, under statute 
providing that value of gross estate of 
decedent shall be determined by in- 
cluding value of all property to extent 
of decedent’s interest therein, only one- 
half of value of policies could be cred- 
ited to decedent’s estate, since the wife 
had paid one-half of the cost of the 
insurance. Civ.Code La. arts. 940-945; 
Revenue Act 1926, §§ 301, 302, 26 U. 
g.C.A; Int.Rev.Acts, pages 225, 227.— 
De Lappe v. Commissioner of Internal 
Revenue, 113 F.2d 48. ; 

C.C.A.N.J. A compromise judgment, 
in settlement of a suit to surcharge ex- 
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ecutors and trustees of estate of a de- 
cedent, whereby executors and trustees 


- agreed to make a specified annual pay- 


ment to named person and his respec- 


tive executors and administrators as 


‘long as payors lived, created an inter- 
est_belonging entirely to named person, 
and hence commuted value of payments 
was properly included as part of gross 
estate of named person for federal es- 
tate tax purposes.—Millard v. Maloney, 
121 F.2d 257, affirming 36 F.Supp. 41. 
_C.C.A.N.Y. The full value of securi- 
ties pledged by decedent to secure a 
debt must be included in computing 
his estate for taxation.—Adriance v. 
Higgins, 113 F.2d 1013, affirming 30 
F.Supp. 70. 
‘©.C.A.N.Y. Under statute providing 
for taxation of the gross estate of a 
decedent to the extent of the interest 
therein of the decedent at the time of 
his death, where corpus of trust cre- 
ated as security for payment to wife 
of annuity under separation agreement 
was reserved to the decedent on death 
of his wife or, if he should then be 
dead, to his legal representatives, re- 
version created by decedent was his 
property and fully taxable. Revenue 
Act 1926, § 302(a), 26 U.S.C.A. Int.Rev. 
Acts, page 227,—Adriance v. Higgins, 
113 F.2d 1013, affirming 30 F.Supp. 70. 
C.C.A.Tex. Where two brothers 
were universal partners and one died 
in March 1934, leaving all his proper- 
ty after payment of debts to the sur- 
vivor but deceased’s widow, under 
Texas community property law, had 
one-half interest in her husband’s half 
of the partnership, and she was set- 
tled with in property and money and 
by her assumption of one-fourth of 
the debts, the gross estate of the sur- 
vivor who died in December , 1934, 
without having completed administra- 
tiow of deceased’s estate, for pur- 
pose of fixing estate tax, and in figur- 
ing the special deduction for property 
previously taxed within five years, did 
not include the deceased’s full one- 
fourth of partnership assets but rath- 
er was that one-fourth reduced by the 


deceased’s fourth of the debts. Rev. 
St.Tex.1925, arts, 3314, 3343; Rev- 
enue VACHE L926, 978 1303 (a) (2)8) a 


s 
amended by Revenue Act 1932, § 806 


—Babr v. 
Revenue, 119 F.2d 371. 


D.C.Ky. Where instrument created 
trust with respect to five life policies 
which were made payable to trustee 
who was designated as executor by 
will executed on the same day, and 
trust agreement provided that part of 
proceeds should be distributed as there- 
in directed and that remainder should 
constitute a trust estate, the collection 
by trustee of proceeds of the policies 
and payment by it of portion of pro- 
ceeds to the beneficiaries named did not 
make such portion a part of the deced- 
ent’s gross estate or make it subject 
to estate tax under statute requiring in- 
clusion in gross estate of amount “re- 
ceivable by executor as insurance” un- 
der policy taken out by decedent on his 
own life. Revenue Act 1926, § 302(g), 
26 U.S.C.A. Int.Rev.Code, § 811(g).— 
Fidelity & Columbia Trust Co. vy. Glenn, 
39 F.Supp. 822. 

All life insurance is to a large ex- 
tent testamentary in character, in that 
it contemplates transfer of property 
on death of insured in accordance with 
his directions, but that characteristic 
does not in itself make proceeds tax- 
able if it is in fact insurance.—Fidelity 
& Columbia Trust Co. v. Glenn, 39 F. 
Supp. 822. 


The payment of premiums by insured 
and retention by him of control and 
dominion over life policies makes pay- 
ment of proceeds on death of insured 
taxable under constitutional provisions, 
but extent of tax is governed by statu- 
tory provisions, and $40,000 exemption 
of the statute could be accorded to life 
policies covered by trust agreement 
notwithstanding that trust was alleged- 
ly created as a substitute for testa- 
mentary disposition, and that deceased 
paid the premiums and_ reserved the 
right to change the beneficiary, to bor- 


Pe 


row against the policies and to collect 
their cash surrender value. Revenue ~ 
ct 1926, § 302(g), 26 U.S.C.A. Int. 
Rev.Code, § 811(g).—Fidelity & Colum- — 
bia Trust Co. v. Glenn, 39 F.Supp. 822. | 
The proceeds of life policies covered 
by trust agreement did not need to be | 
included in gross estate for estate tax 
purposes because deceased executed 
will and trust agreement at the same ~ 
time and also at that time transferred — 
the policies to the trustee. Revenue 
Act 1926, § 302(g), 26 U.S.C.A. Int. Rev. 
Code, § 811(g).—Fidelity & Columbie 
Trust Co. v. Glenn, 39 F.Supp. 822. _ 
The estate tax exemption is not to be 
denied though insured’s motive in en- 
tering into trust agreement covering 
life policies was to reduce gross estate 
which he might otherwise leave, since ~ 
he was privileged to decrease amount of — 
what otherwise would be his taxes by | 


enue Act 1926, § 302(g), 26 U.S.C 
Int.Rev.Code, ; 811(g).—Fidelity 
Columbia Trust Co, v. Glenn, 39 


should receive annual payments so lon 
as payors lived did not create a “life 
estate” in the named person, with a 
mainder interest in some other per 
but the interest thus created belons 
entirely to named person, and was su 
ject to federal estate tax as part of h is 
estate. Revenue Act 1926, § 302 (a), 26 — 
U.S.C.A, Int.Rey.Acts, page 227.— fiona 
lard v. Maloney, 36 F.Supp, 41. 
D.C.N.Y. The valuation indicated 
eorporation’s income and excess pro 
tax and in capital stock returns w 
not alone conclusive as to the actua. 
net worth of the corporation for 
pose of determining value of stock f 
estate tax purposes.—BGaker vy. Ho 
33 F.Supp. 799. & oh ; 
D.C.Pa. Where decedent 16 months. 
prior to her death transferred realty} f 
by deed, reserving to herself for 1 
a ground rent of $600 per year, an 
retaining right to enforce payment of 
ground rent against land in same w 
she might proceed to foreclose a mor 
gage, 


od 


retained for life the enjoyment of 10-  — 
come from  the_ property. Revenue 


Act -1926,, § 302(¢) 4.1); 26 *USIClAas 
Int.Rev.Code, § 811(c) (1).—Peek v. | 
U. S., 38 F.Supp. 826. Wi 


i 
Ct.Cl. Real property, not subject to ‘ 
expenses of administration; forms no 
part of gross estate for purpose of © 
federal estate tax. Revenue Act 1921, — 
§ 402, 42 Stat. 278.—Steedman v. U. S., | 
35 F.Supp. 533: ry 


§ 100 a 
C.C.A.1. Where grantor, who joined — 
with other beneficiaries of an estate in | 
ereating trust, retained limited powers 
of apportioning trust income and cor- 
pus among her children, or disinherit- 
ing them wholly or in part in favor | 
of the trust, the enjoyment of the 
interest in the trust was subject to a 
power of the settlor to “alter, amend or 
revoke’, so that under statute the in-— 
terest in the trust was upon the set- 
tlor’s death properly included in her 
gross estate for purpose of determining — 
estate tax. Revenue Act 1926, § 302(d), — 
26 U.S.C.A. Int.Rey.Acts, page 228.— 
Chickering v. Commissioner of Internal w 
Revenue, 118 F.2d 254. a 


Whenever grantor of a trust has re- . 
tained the unfettered power to make : 
so. fundamental an alteration as a : 
change in beneficiaries, the trust corpus 
is includable, upon the death of the 
grantor, in his gross estate for pur- 
pose of determining estate tax, even Wa 
though the trust was created before 
enactment of statute requiring inclu- 
sion in gross estate for taxation of 
property previously transferred by de- 
cedent, enjoyment of which remained at 
decedent’s death subject to change by 


oe Acts, 
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exercise of power by decedent. Reve- 
nue Act 1926, § 302(d,-h), 26 U.S.C.A. 
Int.Rey.Acts, pages 228, 231.—Chicker- 
‘ing vy. Commissioner of Internal Reve- 
nue, 118 F.2d 254. ‘ 
C.C.A.2, Where instrument amend- 
ing trust agreement started by giving 
settlor power to distribute income be- 
tween life beneficiary and remainder- 
men at settlor’s pleasure, but by later 
; NE Nae vested such power in settlor’s 

rothers, and settlor retained power to 
modify trust agreement so long as 
modification would not revoke agree- 
ment, frustrate essential purposes of 
_ the trust, impair substantial integrity 
of trust fund, or create beneficial in- 
__ terest in behalf of person not previously 
beneficially interested, settlor could 
-eancel provision vesting power in 
brothers, and thus give himself power 
to determine distribution as between 
life beneficiary and remaindermen so as 
* to require inclusion of the trust fund 
in his ed estate for estate tax pur- 
- poses. revenue Act 1926, § 302(d), 26 
U.S.C.A. Int.Rey.Acts, page 228.—Gug- 
- genheim v. Helvering, 117 F.2d 469. ; 
Where amendment of trust agree-, 
ment provided that settlor should retain 
peepee to modify trust agreement so 


ong as modification would not revoke 
- agreement, frustrate essential purposes 
‘ OF the trust, impair . substantial in- 
tegrity of trust fund, or create benefi- 
cial interest in behalf of person not 
reviously beneficially interested, shift- 
ng of power of distribution as between 
life beneficiary and such beneficiary’s 
escendants, from settlor’s brothers to 
settlor himself, would not frustrate ee 
an 


_ settlor’s gross estate for estate tax pur- 
poses on theory that settlor retained 
power to distribute principal and in- 
- terest between beneficiary and _ bene- 
_ficiary’s descendants. Revenue Act 
jm 19265 §- 302(d); 26 UiS.C.A. 
f page 228.—Guggenheim v. 
vering, 117 F.2d 469. 
Where settlor amended trust so as 
to abandon right to réyoke, but retained 
power to “alter, define and prescribe” 
the relative interests of “beneficiaries” 
and to cause final distribution among 
“beneficiaries” at any time, thus termi- 


nating the trust, settlor’s son, who un- 


é agreement Was en- 
¢ _ income for life, subjéct to 
odification by increasing the payments 
o him, or decreasing them to no pay- 
‘Ment at all, was a “beneficiary”, and 
any change in the limitations would 


define and prescribe son’s income, as 


he 


_ respects construction of the trust agree- 
16 ment as giving settlor power to dis- 
tribute principal and interest between 
son and other beneficiaries, so as to 
require inclusion of trust fund in set- 
_tlor’s gross estate for estate tax pur- 
poses. Revenue Act 1926, § 302(d), 26 
U«.S.C.A. Int.Rev.Acts, page 228.—Gug- 
genheim y. Helvering, 117 F.2d 469. 

-  ©.C.A.2. Where grantor of trust re- 
served right to change the beneficiaries, 
the trust was subject to estate taxes 


upon grantor’s death—Commissioner of 
Internal Revenue v. First Trust & De- 
posit Co., 118 F.2d 449. 

C.C.A.3. Where trust created before 
October 1, 1929, reserved income to 
grantor for life, then to grantor’s wife 
and upon death of survivor corpus 


_ was to be divided into as many parts 


as there were surviving children of 
grantor and wife, together with one 
equal part for each child then. dead, 
ae but leaving spouse or issue surviving, 
Ce i provided that if all children of gran- 
ie or and wife predeceased grantor and 
' wife all trust property should on 
death of survivor pass to then sur- 
viving next of kin of grantor as in 
ease of intestacy, the trust property 
should not be included in grantor’s 
gross estate in determining estate tax. 
Revenue Act 1926, 302(c), as 
amended by Act 1932, § 803(a), 26 
U.S.C.A. Int.Rev.Acts, page 228.—Com- 
missioner of Internal Revenue v. Kel- 
logg, 119 F.2d 54. 

C.C.A.3. Where it was contended 
that value of trust property should 
be included in gross estate of grantor 


ifs 


had retained 
something he had seemed to 
away. Revenue Act 1926, § 302(a, 4), 
26 U.S.C.A. Int.Rey.Acts, pages 227, 
228.—Commissioner of Internal Reyv- 
enue y. Dravo, 119 F.2d 97. 

Where estate tax liability hinged on 
meaning of the term ‘“‘advances’’ with- 
in trust instrument providing for pay- 
ment of income to spouse for life and 
of “advances” from principal asthe 
trustees deemed advisable, the mean- 
ing of the term would be determined 
by examination of the whole of the 
trust instrument. Revenue Act 1926, 
§ 302(a, d), 26 U.S.C.A. Int.Rev.Acts, 
pages 227, 228.—Commissioner of In- 
ternal Revenue vy. Dravo, 119 F.2d 97. 

Where directions in trust instru- 
ments for setting apart and payment 
were given in considerable detail, and 
instruments were drawn with some 
eare, the court, in determining estate 
tax liability, was not at liberty to slur 
over distinction made by the trust in- 
struments in use of terms.—Commis- 
sioner of Internal. Revenue v. Dravo, 
119, F.2d. 97. 

Where spouses created reciprocal 
trusts each of which provided for pay- 
ment of income to other for life and 
of ‘‘advances’” from principal as the 
trustees deemed advisable, the term 
“advances’’ would be construed as be- 
ing limited to the primary meaning of 
a payment before it is due, and in 
computing estate tax, the trust corpus 
of trust created by husband could not 
be properly included in hig gross es- 
tate on theory that right to receive 
distribution from eorpus of estate cre- 
ated by wife was not materially dif- 
ferent from a right to “revoke” a 
transfer within revenue act provision 
requiring such inclusion if enjoyment 
of trust at settlor’s death is subject 
to change through exercise of a power 
to alter, amend or revoke. Revenue 
Act 1926, § 302(a, d), 26 U.S.C.A. Int. 
Rey.Acts, pages 227, 228.—Commis- 
sioner of Internal. Revenue y. Dravo, 
1719 F.2d) 97. 


C.C.A.4.. Where will of donor, who 
died domiciled in Pennsylvania, gave 
donor’s daughters a general power of 
appointment by will as. to principal 
which supported their respective shares 
of income of donor’s estate and provid- 
ed that principal of share of daughter 
failing to exercise power should go to 
her lawful issue absolutely in fee, and 
will of donor’s daughter placed daugh- 
ter’s share of donor’s estate in trust for 
benefit of daughter’s husband and chil- 
dren, and daughter’s only child who 
could take under power of appointment 
was living at donor’s death, the value 
of life estate of daughter’s child should 
not have been included in value of 
property ‘“‘passing” by exercise of pow- 
er for purposes of computing estate 
taxes on daughter’s estate, since child’s 
life estate did not pass under exer- 
cise of power, in view of Pennsylvania 
law. 26 U.S.C.A.Int.Rey.Acts, page 230. 
—Legg’s Estate v. Commissioner of In- 
ternal Revenue, 114 F.2d 760. 

C.C.A.4. Where decedent’s attempt to 
exercise testamentary power of appoint- 
ment in favor of brothers and sisters 
was unsuccessful, property placed in 
trust for the brothers and sisters under 
a compromise agreement which was ex- 
ecuted long after decedent’s death and 
which recognized invalidity of his will 
did not pass by exercise of the “power 
of appointment” and was not taxable 
under Revenue Act provision taxing es- 
tate with respect to property passing 
under a general power of appointment. 
Revenue Act 1926, § 302(f), 26 U.S.C. 
A. Int.Rey.Acts, page 230.—Helvering y, 
Safe Deposit & Trust Co. of Baltimore, 
121 F.2d 307. 

C.C.A.10, A good-faith separation 
agreement founded on adequate and 
full consideration, in so far ag it pro- 


ral wiah of 
\ 


controlling hand over 
give 


“money or. 
and hence amount 
paid by executor in,settlement of claim ~ 
of minor children. based on separation 


§ 

1932, § 804, 26 1 
§§ 812(b), 862,—Commissioner of In- - 
pera Revenue v. Weiser, 113 F.2d 
486. : : ( 

C.C.A.Ind. The dominant purpose of 
statute imposing estate tax on_ gift 
made in contemplation of donor’s death 
is. to reach substitutes for testamen- 
tary dispositions and prevent evasion 
of estate tax. Revenue Act. 1926, § 302 
(c), as amended by Revenue Act 1932, 

§ 803, 26 U.S.C.A. Int.Rey.Code, § 811 
(c).—Bradley v. Smith, 114 F.2d 161. 

In_ deciding whether gift, made by 
decedent within two years bvfore his: 
death, was made in ‘“‘contempiation of 
death” within estate tax statute, court 
must determine from evidence whether 
decedent’s intent or motive was associ- 
ated with life or with testamentary ‘ 
disposition of his property. Revenue 
Act 1926, § 302(c), as amended by 
Revenue Act 1932, § 803, 26 U.S.C.A. 
Int.Rev.Code, § 811(c).—Bradley  v. 
Smith, 114 F.2d 161. . 

Whether gift was made in contempla- 
tion of donor’s death, within statute 
imposing estate ri on gifts made in 
contemplation of donor’s death is fact 
question deducible from all evidence.: 
Reyenue Act 1926, § 302(c), as amended. 
by Revenue Act 1932, § 803, 26 U.S.C.AL , 
Int.Rev.Code, § 811(c).—Bradley  v. . 
Smith, 114 ¥.2d-161. — = 

C.C.A.La. The taxability of a trans- 
fer is not to be determined by the re- 
finements of conveyances or the techni- 
ealities of contracts, but by comparing _ 
the substance and practical effect of — 
what was done with the standards set Y 
up by the act imposing estate tax. 26 
U.S.C.A. Int.Rev.Code, § 811(c) ‘ (1).— 
Commissioner of Internal Revenue vy. 
Wilder’s Hstate, 118 F.2d 281. 

The revenue act providing that the. 
value of decedent’s gross estate shall 
be determined by including value of 
property which decedent had trans- 
ferred in contemplation of death but 
with reservation of possession or enjoy- : 
ment of or the right to income, aims to 
tax the transfer of a decedent’s estate 
at his death and to include in the es- 
tate the value of all property which, by 
previous transfers has been so arranged 
as to pass to others at his death other- 
wise than through his personal rep- 
resentatives, when he retains it substan- 
tially or beneficially until his death. 

26 U.S.C.A, Int.Rev.Code, § 811(¢e) (1). 
~—Commissioner of Internal Revenue vy. 
Wilder’s Estate, 118 F.2d 281. 

An outright purchase out of commu- 
nity funds of irrevocable annuity con- 
tracts which required payments of cer- 
tain fixed sums monthly to husband 
during joint lives of husband and wife, 
and on the death of either, to survivor 
until survivor died, without provision 
for change of beneficiary or cash sur- 
render or, loan values, constituted a 
transfer of property by husband to ex- 
tent of half their value within estate 
tax statute requiring that value of 
gross estate be determined by including 
value of property “transferred by trust 
or ‘otherwise’ in contemplation of or 
intended to take effect in possession or 
enjoyment at or after death’. 26 U.S. 
C.A. Int.Rev.Code, § 811(c) (1).—Com- 
missioner of Internal Revenue y. Wild- 
er’s Estate, 118 F.2d 281. 

C.C.A.N.Y. Under statute requiring 
inclusion in gross estate for taxation 
property previously transferred by de- 
cedent, the enjoyment of which re- , 
mained at decedent’s death, subject to 
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? 


Nee ee 


' though parties with 


OW 
ther, inclusi 
Orpus of a 
ecede had an equitable? life 


estate and over which he had a testa- 
mentary power of appointment could. 


not be defeated on the ground that the 
enjoyment of the ‘corpus was not sub- 


to change through the exercise of a 
power because the power to appoint 
by will was reserved in the trust 
itself, since devolution of corpus after 
the expiration of life estate would be 
altered through exercise of the power. 
Revenue Act 1926, § 302(d), 26 U.S.C.A. 
Int.Rev.Acts, page 228. —Adriance Vv, 
Higgins, 113 F.2d 1013, affirming 30 
F.Supp. 70. 


C.C.A.N-Y. Under statute requiring 
inclusion in gross estate for taxation 
property previously transferred by de- 
cedent, enjoyment of which remained 
at decedent’s death subject to change 


“by the exercise of power, except in the 


ease of a bona fide sale for an ‘“ade- 
quate and full consideration in money 
or money’s worth”, corpus of yaks 
established to secure payment to wife 
of annuity under separation agreement, 
in which decedent reserved corpus of 
trust on death of his wife to himself 
or. if he should be dead to his legal 
representatives, was taxable to dece- 
dent’s estate, notwithstanding wife’s re- 
lease of dower, right to support, and 
other rights in husband's property, 


_sinee release of dower and right of 


support were not “adequate considera- 
tion in money or money’s worth’. 
Revenue Act 1926, § 302(a, c), 26 U.S. 
C.A. Int.Rey.Acts, page 227.—Adriance 


v. Higgins, 113 F.2d 10138, affirming 
30 F.Supp. 70. 
C.C.A.Pa. Value of property in two 


spendthrift trusts providing for can- 
cellation by settlor on six months’ no- 
tice to life beneficiaries who in such 
event would become entitled to princi- 
pal was properly included for purpose 
of taxation in estate of settlor who 
died without exercising power of can- 
cellation. Revenue Act 1926, § 302(d) 
(Qe 2). as amended Revenue Act 1934, 
96 U.S.C.A, Int. Rev.Acts, page 227, 
Mellon yv. Driscoll, 117 F. oa 477. 

The inclusion in decedent’s gross es- 
tate of property subject to exercise of 
power by decedent is upon theory that 
decedent’s death ends his power and so 
passes a valuable assurance of ee: 


- Revenue Act 1926, § 302(d) (1, ap 
~ amended Revenue Act 1934, 26 U. S.C. 


A, Int.Rev.Acts, page 227. “Mellon vy. 
Driscoll; -117F. od 477. 


A grantor need not be able to exer- 
cise the power for his own benefit and 
in fact may expressly exclude any al- 
teration in favor of himself in order 
that property subject to power of gran- 
tor may be included in grantor’s gross 
estate for purpose of taxation and a 
change of beneficiaries or a change in 
the amounts they are to take is suffi- 
cient and the statute applies even 
adverse interests 
share the power with the grantor. 
enue. Act 1926, »§ .302(d) (1,2), as 
amended Revenue Act 1934, 26 aCe 
A. Int.Rev.Acts, page 227. “Mellon v. 
Driscoll, 117 F.2d 477. 

Settlor’s reservation of power to re- 
voke spendthrift trusts was within stat- 
utory provision including in decedent’s 
gross estate property subject to de- 
cedent’s power to ‘‘alter, amend, or re- 
voke” notwithstanding Treasury Reg- 
ulation in explanation of subsequent 
amendment of internal revenue statute 
and the reason thought to be underly- 


ing it. Revenue Act 1926, 302(d) 
(1, 2), as amended Revenue Act 1934, 
26 U.S.C.A. Int.Rev.Acts, page 227,— 


Mellon v. Driscoll, 117 F.2d 477. 


The “revocation” or calling back of 
a trust is but a method of bringing a 
trust to an untimely end and has no 
relation to the consequent and subse- 
quent fate of its corpus as respects 
whether property of trust subject to 
revocation by decedent should be in- 
cluded in gross estate of decedent for 

pose of taxation. Revenue Act 
7926. § 302(d) (1, 2), as amended Rev- 
enue Act 1934, 26 U.S.C.A. Int.Rev. Acts, 


‘trust in 


ject at the date of the decedent’s death. 


- mentary disposition”’ 


Hecise tates 


(hi God a 
Dz. C. Del. imposed by 


the National Industrial Recovery Act 


are not levied on the capital stock or 
property of corporations, but are levied 
on the exercise of the privileges of do- 
ing business in a corporate capacity. 
National Industrial Recovery Act § 
215(a), 48 Stat. 207.—Isthmian S. S. 
Co. v. V1. S., 33° F:Sunp. 1007. 

D.C.Mass. Evidence established that 
gifts by decedent to his two nieces and 
nephew of trust funds, in which dece- 
dent retained equitable life estate in 
income of property, were ‘in contem- 
plation of death’, within the revenue 
act, so that trust funds were to be re- 
garded as part of decedent’s effects for 
estate tax purposes. Revenue Act 1926, 
§ 302(c), as amended by Revenue Act 
1932, § 803(a), 26 U.S.C.A. Int.Rev.Acts, 
page. 228, Worcester County Trust Co. 
v. U. S., 35 F.Supp. 5 

That decedent retained a life interest 
in income of trust funds given to his 
nieces and nephew was a circumstance 
to be considered in determining wheth- 
er gifts were “in contemplation of 
death’ within the revenue act, so that 
trust funds would be regarded as part 
of decedent's effects for estate tax pur- 
poses. Revenue Act 19°%6, § 302(c), as 
amended by Revenue Act 1932, § 803 
(a), 26 U.S.C.A. Int.Rev.Acts, page 228. 
—Worcester County Trust Co. y. U. S., 
35 F.Supp. 970. 

The words “in contemplation of 
death’’, in the revenue act taxing trans- 
fers “in contemplation of death’, mean 
that thought of death is impelliny cause 
of transfer. Revenue Act 1926, § 302 
(c), as amended by Revenue Act 1932, 
3 08a). 26 U.S.C.A. Int.Rev.Acts, page 

228.—W orcester County Trust Co. v. U. 
S., 35 F.Supp. 970. 

Tn order to establish that a transfer 
is “in contemplation of death,’ within 
the revenue act taxing transfers “in 
contemplation of death’, motive which 
induces transfer must be such as leads 
to a testamentary disposition, and a 
“sift inter vivos” springs from a motive 
essentially associated with life rather 
than with death, and is not made “in 
contemplation of death’. Revenue Act 
1926, § 302(c), as amended by Revenue 
Act 1932, § 803(a), 26 U.S.C.A. Int.Rev. 


Acts, page 228.—Worcester County 
Trust Co.; v..U. S.,.36.F:Supp... 9:70. 
D.C.Mass. Securities transferred to 


wife by deceased within one year of 
his death due to cancer which existed 
at time of transfer were properly in- 
cluded in deceased’s gross estate for es- 
tate tax purposes as haying been made 
“in contemplation of death’. Revenue 
Act 1926, § 302(c), as amended by Rev- 
enue Act, 1932,- § 803(a), 26 U.S.C.A. 
Int.Rev.Acts, page 228. —Turner v. Has- 
sett, 37 i Suoe. 996. 

D.C.Mass. That decedent, by terms 
of a trust indenture, disposed of his 
property to his children and _ grand- 
children, who would be natural objects 


of decedent’s bounty, did not support — 


contention that  decedent’s dominant 
motive in making trust was a “testa- 
for purposes of 
determining whether trust property 
should have been included in decedent’s 
estate tax return. Revenue Act 1926, § 


302(c, da), 26. U.S.C.A. . Int.Rev.Acts, 
pages 227, 228.—Terhune v. Welch, 39 
F.Supp. 430. 

D.C.Mass. The section of revenue 


act in effect prescribing that, as re- 
spects estate tax, a transfer complete 
when made shall be deemed complete 
only at transferor’s death if transferor 
reserves power to revoke or alter exer- 
cisable jointly with another, was de- 
signed to cover incompleted or limited 
transfers, and where complete title has 
passed out of transferor with no limi- 
tation upon title which he gives, the 
section is not applicable, the retention 
by the transferor of a power to amend 
or revoke being the test under the act, 
and where no such power is retained, 
the property should not be included in 
transferor’s estate tax return. Revenue 
Act 1926, § 302(d), 26 U.S.C.A. Int. 
Rey.Acts, page 228.—Terhune v. Welch, 
39 F.Supp. 430. 


‘old, in good health, and contemplating 
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Where decedent, who was 79 years” 


marriage, created a trust in May, 1929, 
whereby, decedent’s property was. trans-— 
ferred to trustees, the net income to be ti 
paid to decedent during his life and 
then to his children and grandchildren, © 
and trustees consisted of decedent, his 
son and son-in-law, and trust identure 


written consent of trustees — nam eS ae 
therein and of any trustee appointed by 
decedent under a clause of eee Pe) 
whereby decedent reserved right at. a 
time at his option after a certain ee 
to appoint another cotrustee, and "deo 
cedent died in February, 1936, the 1 een 
property was not part of decedent’s “es- 
tate’ at death and should not hav: 
been included in return for estate taxes. 
Revenue Act 1926, § 302(c, 4d), 26 U. 
S.C.A, Int.Rev. Acts, pages 227,- 228. 
Terhune v. Welch. 39 F.Supp. 430. 

D.C.N.Y. The mere reservation of 
estate by grantor, creating trust, doe 
not in itself make'a transfer taxable a 
a “transfer intended to take effect in — 
possession .or enjoyment after ep evar 
Revenue Act 1926, § 302(c), 26 U. 24} 
A. Int.Rey.Acts, page 227.—Chase Nat. 
Bank of City of New Nerks v. Aes 
38 F.Supp. 858. 

Where grantor created a 


dition to income as in needs oe 
trustees should be required for — 
needs, and only what remained of co 
pus at time of her death was to pas 
to beneficiaries, value of corpus of t 
could be included in gross estate 
grantor in determining grantor’s es 
tax, on ground that provision for dis- 
position of the remainder was a “trans - 


or enjoyment after death,”’ within 
unamended section of the Revenue 
Revenue Act 1926, § 302(c), 26 US: 
Int.Rev.Acts, page 227.—Chase 
Bank of City of New York v. Higg ns 
38 F.Supp. 858. : 
Ct.Cl. As transfer “in contemplation 
of death’ may otherwise have all in- — 
dicia of valid ‘gift inter vivos,” d 
ferentiating factor must be found 
transferor’s motive, and motive which > 
induces transfer must be of sort 
which leads to testamentary dispos : 
tion. Revenue Act 1926, § 302, 26 U. 
Int.Rev.Acts, page 227,—Rus- 
sell v. U. S., 38 F.Supp. 438. 
As condition of body and mind that 
naturally gives rise to feeling that 
death is near, that donor is about.to — 
reach moment of inevitable surre i 
of ownership, is most likely to prom 
such a disposition, evidence of. -exi 
ence or nonexistence of such a con 
tion at time of gift is of great im 
portance in determining whether it is 
made “in contemplation of death.’ 
Revenue Act 1926, § 802, 26 U.S.C.A 
Int.Rev.Acts, page 227.—Russell y. U. 
S.,.38 F.Supp. 438. ‘ 
Words “in contemplation of death” — 
within Revenue Act mean that thought — 
of death is impelling cause of transfer, — 
and while belief in imminence of death — 
may afford convincing evidence, stat- — 
ute is not to be limited and its pur- 
pose thwarted by rule of construction 
which in place of contemplation of 
death makes final criterion to be ap- t 
prehension that death igs near at hand. — i 
Revenue Act 1926, § 302, 26 US.C.A. — 
Int.Rev.Acts, page 227,—Russell VU ie 
S38 Supp. 438. i 
Ct.Cl. Where trust instrument pro- 
vided that the trust was irrevocable 
as to corpus and as to net income, 
but trustor reserved the right to 
amend the trust in whole or in part, 
except that the trust could not be so 
amended as to make the trustor a 
beneficiary, so that the trustor had the 
power to change the beneficiaries’ en- 
joyment of the property either entire- i 
ly or partially, the value of the prop- 
erty conveyed by the trust instrument 
was properly included in the gross es- 
tate of the trustor for purpose of de- 
termining estate tax. Revenue Act 
1926, § 1 et seq., and § 302(d), 26 U. 
S.C.A, Int.Rev.Acts, page 145 et seq., 


§ 101 


and page 227; Revenue Act 1932, § 1 
, et seq., 26 U.S.C.A. Int.Rey.Acts, page 
Pe! 482 seq.—Reticker v. U. S., 38 F. 
: Supp. 691, 
101 


iS 
C.C.A.Pa. Where wife in Pennsyl- 
a vania expended $12,000 of her separate 
c principal and about $36,000 of her sep- 
arate income for upkeép of husband’s 
 eountry place and schooling of their 
children, and theyeafter husband con- 
Be, veyed the place which was worth about 
7 $40,000 to himself and his wife as ten- 
Mg ants by entireties, full value of country 
~~ place was properly included in gross 
af estate of husband for estate tax pur- 
iN poses, as against contention that it 
should have been excluded on ground 
- that consideration for its acquisition 
had been advanced by the surviving 
y wife. Revenue Act of 1926, § 302(e), 
i 26 U.S.C.A. Int.Rev.Code, § 811(e).— 
fee Moxy. SUT eg F.2d 42. 
‘2 ' 


§ 
—«€.€.4.2. Where testatrix bequeathed 
her estate in trust for her four sons 
for life with remainder over, on sons’ 
_ death, to testatrix’ brother, or to broth- 
' er’s testamentary appointees, brother 
exercised the power by bequeathing the 
- corpus to a deceased son’s issue, if any, 
otherwise to son’s surviving brothers 
‘or issue of predeceased brother or 
brothers, and the sons, all of whom 
_ survived the testatrix’ brother but only 
one of whom had issue, renounced 
rights as appointees, the remainder in- 
terest did not wholly pass under the 
‘brother’s will, and how much passed, 
so as to authorize inclusion thereof in 


of the death of the brother and as af- 
fected by the renunciations which would 
‘relate back to that time and after 
consideration of contingencies which 
- might affect value of the property pass- 
ing. Revenue Act 1926, § 302(f), 26 
+ ULS.C.A. Int.Rev.Acts, page 227.—Cen- 

tral Hanover Bank & Trust Co. v. Com- 
-missioner of Internal Revenue, 118 F.2d 


, § 103 ’ 
U.S. In using the term “insurance’’ 
in statute exempting from estate tax- 
ation life insurance up to $40,000 pay- 
‘able to beneficiaries other than dece- 
_dent’s executor, Congress identified the 
characteristic that determines what 
transactions are entitled to partial ex- 
-emption under the statute. Rerenue 
‘Act 1926, § 302(g), 26 U.S.C.A. Int.Rev. 
Code, § 811(g).—Helvering v. Le Gierse, 
61 S.Ct. 646, reversing Commissioner 
of Internal Revenue v. Le Gierse, 110 
 ¥F.2a 734, certiorari granted Helvering 
v. Le Gierse, 61 S.Ct. 32. 


Under statute exempting from estate 
taxation life insurance up to $40,000 
‘aw payable to beneficiaries other than de- 
 cedent’s executor, the amounts: must be 
received as result of a_ transaction 
- which involved an actual ‘insurance 
risk’ which involves risk-shifting and 

risk-distributing. Revenue Act 1926, 
802(g), 26 U.S.C.A, Int.Rev.Code, § 81 
(g).—Helvering v. Le Gierse, 61 S.Ct. 
646, reversing Commissioner of Internal 
- Revenue y. Le Gierse, 110 F.2d 734, 
certiorari granted Helvering v. Le Gier- 

se, 61 S.Ct. 32 

nder statute exempting from estate 
taxation amounts ‘receivable as insur- 
ance’. on life of decedent up to $40,000 
payable to beneficiaries other than de- 
g cedent’s executor, Congress in using 
words ‘receivable ag insurance” con- 
templated amounts received pursuant to 
a transaction possessin features of 
risk-shifting and ~ risk-distributing. 
Revenue Act 1926, § 302(g), 26 U.S.C.A, 
Int.Rey.Code, § 811(g).—Helvering v. 
Le Gierse, 61 S.Ct. 646, reversing, Com- 
missioner of Internal Revenue yv. Le 
Gierse, 110 F.2d 734, certiorari granted 

Helvering v. Le Gierse, 61 S.Ct. 32. 
Under statute exempting from estate 
taxation life insurance up to $40,000 
payable to beneficiaries other than de- 
cedent’s executor, Congress used the 
word ‘“‘insurance”’ in its commonly ac- 
cepted sense in view of implicit ae- 
knowledgment of fact that usually in- 
surance payable to specific beneficiaries 


tee 
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is designed to shift to a group of in- 
dividuals, the risk of premature death 


of the one upon whom beneficiaries are 
dependent for support. Revenue Act 
1926, § 302(g), 26 U.S.C.A. Int.Rev. 
Code, é 811( §) = Belenne v. Le Gierse, 
61 S.Ct. reversing Commissioner 
of Internal Revenue v. Le Gierse, 110 
F.2d 734, certiorari granted Helvering 
v. Le Gierse, 61 S.Ct. 32. 

The two contracts whereby 80-year 
old. decedent took out single premium 
life policy and on same date purchased 
from same insurer a single premium 
life annuity were required to be con- 
sidered together in determining wheth- 
er life policy was “insurance”, pro- 
ceeds of which were exempt from estate 
taxation upon death of decedent which 
occurred less than a month after execu- 
tion of policy notwithstanding one con- 
tract did not refer to the other, where 
it was conceded that life policy would 
not have been issued without the annu- 
ity contract. Revenue Act 1926, § 302 
(g), 26 U.S.C.A, Int.Rev.Code, § 811(g). 
—Helvering v. Le Gierse, 61 S.Ct. 646, 
reversing Commissioner of Internal 
Revenue y. Le Gierse, 110 F.2d 734, cer- 
tiorari granted Helvering v. Le Gierse, 
61 S.Ct. 32 

In determining whether a life policy 
issued to an 80-year old decedent who 
at same time purchased from same in- 
surer a single premium life annuity 
was “insurance”, proceeds of which 
were exempt from estate taxation on 
death of decedent, the mere presence 
in policy of customary provisions did 
not create ‘‘risk’’, and fact that policy 
could have been assigned was imma- 
terial, since no matter who held the 
policy and the annuity, the two con- 
tracts, relating to life of one to whom 
they were originally issued counteract- 
ed each other. Revenue Act 1926, § 
302(g), 26 U.S.C.A, Int.Reyv.Code, § 
811(g).—Helvering v. Le Gierse, 61 S. 
Ct. 646, reversing Commissioner of In- 
ternal Revenue v. Le Gierse, 110 F.2d 
734, certiorari granted Helvering v. Le 
Gierse, 61 S.Ct. 32. 


In determining whether a life policy 
issued to 80-year old decedent who on 
same date purchased from same _ in- 
surer a single premium life annuity 
was “insurance”, proceeds of which 
were exempt from estate taxation on 
death of decedent, any risk that pre- 
payment of total consideration would 
earn less than amount paid as annuity 
was an “investment risk” similar to 
risk assumed by a bank, and was not 
an “insurance risk’ within contempla- 
tion of statute exempting from estate 
taxation life insurance up to $40,000 
payable to beneficiaries other than de- 
cedent’s executor. Revenue Act 1926, 
§ 302(g), 26 U.S.C.A. Int.Rev.Code, § 
811(g).—Helvering v. Le Gierse, 61 S. 
Ct. 646, reversing Commissioner of In- 
ternal Revenue v. Le Gierse, 110 F.2d 
734, certiorari granted Helvering vy. Le 
Gierse, 61 S.Ct. 32 


Where 80-year old decedent took out. 


single premium life policy for $25,000 
for which decedent paid $22,946 and 
named her daughter as beneficiary, and 
on same date purchased from same 
insurer a single premium life annuity 
which entitled decedent to $589.80 an- 
nually during her life and for which 
decedent paid $4,179, and policy would 
not have been issued without the an- 
nuity contract, transaction did not in- 
volve an “insurance risk’? and hence 
proceeds of policy paid to daughter 
were not amounts “receivable as in- 
surance” within statute exempting from 
estate taxation insurance up to $40,000 
payable to beneficiaries other than de- 
cedent’s executor. Revenue Act 1926, § 
302(g), 26. U.S.C.A, Int.Rev.Code, § 811 
(g).—Helvering v. Le Gierse, 61 S.Ct. 
646, reversing Commissioner of Inter- 
nal Revenue y. Le Gierse, 110 F.2d 
734, certiorari granted Helvering v. Le 
Gierse, 61 S.Ct, 32. 

U.S.. To exempt from estate taxa- 
tion proceeds of life policy issued to 
74-year old decedent who on same day 
purchased from same insurer a life 
annuity, it is not enough to show that 
insurer assumed “some” risk in order 
to show an “insurance risk’ within 
contemplation of exemption statute. 


Revenue Act 1926. 
A. Int.Rev.Code, 
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, § 30 
, § 81l( eller 
Commissioner of Internal Revenue, 61 
S.Ct. 651, affirming OL; 
Internal Revenue y. Keller’s Estate, 113 
F.2d 833, certiorari: granted Keller’s 
Estate v. Commissioner of Internal Revy- 
enue, 61 S.Ct. 50. . Se 

Where 74-year old decedent on same 
day took out single premium life pol- 
icy and single premium annuity pay- 
able to decedent’s daughter and policy 
would not have been issued without the 
annuity, that insurer subsequently 
changed total charge for the combina- 
tion of contracts because it was un- 
profitable did not establish the exist- 
ence of an “insurance risk’ within con- 
templation of statute exempting from 
estate taxation life insurance up_ to 
$40,000 payable to beneficiaries other 
than decedent’s executor. Revenue Act 
1926, § 302(g), .26' U.S.C.A, “Int: Rev. 
Code, § 811(g).—Keller v. Commissio..- 
er of Internal Revenue, 61 S.Ct. 651, 
affirming Commissioner of Internal Rev-_ 
enue v. Keller’s Estate, 113 F.2d 833, 
certiorari granted Keller’s. Hstate v. 
Commissioner of Internal Revenue, 61 


iS.Ct../50. ; 


In determining whether .proceeds of 
combined single premium life policy 
and single premium annuity issued to 
74-year old decedent and payable to 
decedent’s daughter were exempt from 
estate taxation, absence of a physical 
examination could be considered in de- 
termining existence of ‘insurance risk” 
notwithstanding generally, absence of 
a physical examination may be incon- 
clusive as to existence of such risk, 
where annuity issued with the policy 
did more than substitute for the ex- 
amination and removed necessity for 
any risk distribution, and completely 
countervailed a risk otherwise assumed 
in “insurance” policy. Revenue Act 
1926, § 302(g), 26 U.S.C.A, Int.Rev.Code, 

811(g).—Keller v. Commissioner of 
Internal Revenue, 61 S.Ct. 651, affirm- 
ing Commissioner of Internal Revenue 
v. Keller’s Estate, 113 F.2d 833, cer- 
tiorari granted Keller’s Wstate v. Com- 
ree Gl of Internal Revenue, 61 S. 

159 : 

In determining whether proceeds of 
combined single premium life policy 
and single premium annuity issued to 
74-year old decedent and payable to 
decedent’s daughter were exempt from 
estate taxation, finding by Board of 
Tax Appeals that insurer assumed 
“some” risk, which necessarily referred . 
to a risk that funds might not earn 
enough to cover profitably annuity pay- 
able to decedent or a risk due to a 
miscalculation of proper total consid- 
eration, was not a finding of existence 
of an ‘insurance risk’ within contem- 
plation of exemption statute. Revenue 
Act 1926, § 302(g), 26 U.S.C.A. Int.Reyv. 
Code, § 811(g).—Keller v. Commission- 
er of Internal Revenue, 61 S.Ct. 651, 
affirming Commissioner of Internal Rey- 
enue v. Keller’s Estate, 113 F.2d 833,. 
certiorari granted Keller’s Estate vy. 
Commi stones of Internal Revenue, 61 


Where 74-year old decedent took out 
single premium life policy for $20,000 
for which decedent paid $17,941.80 and 
named her daughter as beneficiary, and 
on same date purchased from same in- 
surer a single premium life annuity 
which entitled decedent to annual pay- 
ments of $390.84 and cost decedent $3,- 
258.20, and policy would not have been 
issued without the annuity contract, 
proceeds were not receivable as “in- 
surance’, and hence were not exempt 
from estate taxation on death of de- 
eedent about two years following ex- 
ecution of policy. Revenue Act 1926 
§ 302(g), 26 U.S.C.A. Int.Rev.Code 
811(g).—-Keller y. Commissioner of In- 
ternal Revenue, 61 S.Ct. 651, affirming 
Commissioner of Internal. Revenue y, 
Keller’s Estate, 113 F.2d 833, certiorari 
granted Keller’s Estate v. Commission- 
er of Internal Revenue, 61 S.Ct. 50. 


U.S.N.Y. Under the estate tax law 
permitting an estate to be valued as 
of one year after decedent’s death, 
Congress did not intend that a differ- 
ent method of valuation should apply 
at end of one year period than that 


ommissioner of 
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ceived by an state, such portion there- 
tributable to a period before death 


as part of the gross estate, where an 
executor elects to value assets as of 


_ disposition, of any asset, is an unwar- 


‘tiorari granted Abendroth’s Estate v, 


F.2d 718 


_ ner’s estate with future outlays, 


peice ay } Keg 
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in value resulting from fact that such 
_ hopes were actually unfounded.—Gug- 
genheim vy. Helvering, 117 F.2d 469. 
_In valuing deceased partner’s estate 
for estate tax purposes, stock pledged 
by decedent with the partnership as 
collateral for his guaranty of his son’s 
future liability to the partnership, or 
proceeds of sale thereof could neither 
be excluded entirely nor included as 
though not subject to pledge, but ap- 
parent chances, as of date of decedent's 
death, of loss to decedent as result of 
the pledge, should be considered.—Gug- 
genheim v. Helvering, 117 F.2d 469. 
©.C.A.2. Under statute authorizing 


of as had not accrued or was not at- 


should be returned in full and reckoned 


one year after death or as of date of 


ranted extension of the plain meaning 
of the law, and cannot be sustained. 
Revenue Act 1926, § 302(}), as added 
by Revenue Act 1935, § 202(a), 26 U.S. 
C.A. Int:Rey.Code, § 8$11{j).—Maass v. 
Higgins, 61 S.Ct. 631, reversing Saks 
Vv. Higgins, 111 F.2d 78, affirming 29 
F.Supp. 996, certiorari granted Maass. 
v. Higgins, 61 §.Ct. 37; Abendroth’s 
Estate y. Commissioner of Internal 
Revenue, 61 S.Ct. 631, reversing In re 
Abendroth’s Estate, 114 F.2d 1017, cer- 


gifts to corporation organized for re- 
ligious, charitable, scientific and educa- 
tional purposes, such gifts are to be 
valued as of date of death for purpose 
of determining amount of deduction. 
Revenue Act 1926, 303(a) (3), 26 
U.S.C.A. Int.Rev.Acts, page 234.—Bur- 
dick v. Commissioner of Internal Reve- 
nue, 117 F.2d 972. 

0.C.A.3. Treasury regulation requir- 
ing that state courts pass upon the val- 
idity of a claim upon the merits and 
adjudicate that it is valid as a condi- 
tion precedent to deductibility of the 
claim in determining net estate subject 
to federal tax is a valid expression of 
the Congressional intent. Revenue Act 
1926, § 303(a) (1), as amended by Rev- 
enue Act 1932, § 805, 26 U.S.C.A. Int 
Rev.Acts, page 232.—¥irst-Mechanics 
Nat. Bank of Trenton v. Commissioner 
of Internal Revenue, 117 F.2d 127. 

C.C.A.6 A bequest of the remainder 
of a trust fund to a Wisconsin ceme- 
tery association to be held as a fund 
for the maintenance, care, additions, 
and betterments to the cemetery was 
not deductible under statute in com- 
puting federal estate tax as a bequest 
to or for the use of a corporation or- 
ganized and operated exclusively for 
“religious or charitable purposes’, 
where it appeared that no free burial 
space was eyer provided by association, 
or that less than fair value was ever 
charged for burial rights or upkeep. 
f . St.Wis.1858, c. 67; Revenue Act 1926, 
C.C.A.2. Decedent’s interest in part- § 303(a) (3), as amended, 26 U.S.C.A. 
nership should not be appraised, for Int.Rev.Acts, page 235.—Gund’s Estate 
estate tax purposes, as though decedent y, Commissioner of Internal Revenue, 
had held ents Fp Bart et 113° RP2da 61. 
partnership’s stock and accounts an , . 
Could have vivimediatclyiwaiepased (ot C.C.A.7. Where testator inherited an 

. interest in property from his mother 
them, merely because they constituted 414 thereafter transferred such interest 
the partnership’s entire property, but {) trustees before testator’s death, the 
Board of Tax Appeals should consider Jaiye of estate which testator transfer- 
unusual articles of partnership, which oq rather than value of estate which 
restricted partner’s power to withdraw, Was vested in testator at time of tes- 
enabled firm to charge deceased pare: tator sedeat hw asutolbonusedminwconl- 
an . : 7 

; oa . puting value of testator’s gross estate 
phowlds Coneides es ag obey pom toe for estate tax purposes, but value of 
STG SNA eR NW COMMUTE NLS: 8s estate transferred was to be determined 


heim v. Helvering, 117 F.2d 469. as of date of testator’s death. Revenue 
Where new partner was taken into Act 1926, § 302(d), 26 U.S.C.A. Int.Rev. 
firm in 1930 under agreement that Acts, page 227; Revenue Act 1934, § 
after five years he might sell his inter- 401(@), 26 U.S.C.A. Int.Rev.Acts, page 
est to the firm for specified sum, and 759-~—Brown y. Commissioner of Inter- 
new partner sold his interest in 1935, yal Revenue, 119 F.2d 983. 
so that executrix of old partner who ©¢¢.4.10 To make claim deductible 
died in 1930 was compelled to pay jn qetermination of gross estate, for 
share of the amount paid to new part- estate tax purposes, it is not essential 
ner, thus incurring loss if value of new that consideration for deceased’s prom- 
partner’s interest were computed on jse should have passed to him. Rev- 
basis of value of deceased partner’s enue Act 1926, § 303(d), as amended 
interest, as determined for estate tax by Revenue Act 1932, § 804, 26 U.S.C.A. 
purposes, amount of such loss need [nt.Rev.Code, §§ 812(b), 862.—Commis- 
not be deducted from valuation of de- sioner of Internal Reyenue v. Weiser, 
ceased partner’s share in computing de- 4143 P2q 486. 
ceased partner’s estate _tax.—Guggen- CIC LAUNEYSRAW OHO RACE et nwa sincere: 


cee cien areas ated as security for payment of annuity 
Where decedent has pledged part of wnder separation agreement in which 
his estate upon a debt of his own, it is wife released her right to support, 
reasonable to include it at its full value qower rights, and all other rights she 
in computing estate tax, since decedent might have in husband’s property, value 
gets a deduction for the debt, but this of wife’s annuity could not be de- 
is not true where decedent pledges it @qucted from gross estate of the hus- 
for the debt of another, even a debt hand as a claim against the estate in 
which he has guaranteed.—Guggenheim eomputing his gross estate for tax pur- 
y. Helvering, 117 F.2d 469. poses, Revenue Act 1926, § 302(a, c), 
C.C.A.2. In determining value, for 26 U.S.C.A. Int.Rey.Acts, page 227.— 
estate tax purposes, of decedent’s in- Adriance v. Higgins, 113 F.2d 1018, af- 
terest in partnership which owned firming 30 F.Supp. 70. 
shares of stock, value of shares at date Where trust was created by husband 
of decedent’s death, reflecting hopes as security for payment to wife of an- 
for corporation’s prosperity shared by nuity | under separation agreement 
persons in a position to know the facts wherein wife released right to dower, 
as well as by general public, was con- support, and any other right she might 
trolling, notwithstanding later decrease have had in husband’s property, re- 


Commissioner of Internal Revenue, 61 
§.Ct. 171; Blacque’s Hstate v. Commis- 
sioner of Internal Revenue, 61 S.Ct, 
631, reversing In re Blacque’s Hstate, 
114 F.2d 1017, certiorari granted Blac- 
que’s Estate v. Commissioner of Inter- 
nal Revenue, 61 S.Ct. 172. 

C.C.A.2 A nonresident alien’s. net 
taxable estate situated in United States . 
would be computed by deducting from 
the gross, that portion of the deduc- 
tions allowed the estate of resident de- 
cedent which the value of such part 
bears to the total gross estate, wherever 
situated, limited in amount to a sum 
not. to exceed 10 per cent. of value of 
gross estate situated in United States, 
and would not be determined by valu- 
ing the property in the ordinary man- 
ner under treasury regulations, even 
though nonresident’s bank deposits 
would be treated as property in United 
States due to fact that nonresident was 
engaged in business in United States 
at time of her death. Revenue Act 
1926, §§ 302(e), 303(b) (1), 26 U.S.CLA. 
Int.Rev.Acts, pp. 227, 232.—Pinchot v. 
Commissioner ‘of Internal Revenue, 113 


deduction for estate tax purposes of - 


ites 


P 


tion of present worth of estimated 


amount of court costs and attorneys’ — 
fees which would be paid at termina- | 


tion of trust was proper, since claims 
arose out of settlement of marital dif-_ 


ferences for which the widow furnished 


no consideration in money or money’s 


26 U.S.C.A. Int.Rev.Acts, p. 227.— - 

Adriance v. Higgins, 113 F.2d 1013, — 
affirming 30 F.Supp. 70. pet 

C.C.A.N.Y. Where proceeds of lif 


policy and of paid-up additional insu 

ance purchased with dividends were 
payable to insured’s wife if she sur- 
vived insured, otherwise to insured’s’ 
estate, and power to revoke policy o 
change beneficiary was not expressly 
retained by insured, death of insure 
terminated the possibility of reverter 
insured in the event wife predecea 


ae 
him and fixed right to the proceeds un- _ 
alterably in wife, and hence proceeds 
were includable in insured’s gross es- > 


tate subject to estate tax. Revenue A 
1926, § 302(g), 26 U.S.C.A. Int.Rey.Ac 
page 231.—Chase Nat. Bank of City of 
New York v. U. S., 116 F.2d 625, re- 
versing 28 F.Supp. 947. g iL 
The theory upon which proceeds 
insurance policy on deceased’s life 
includable in deceased’s gross es 
subject to estate tax where proceeds ar 
payable to deceased’s estate in the eve 
beneficiary’ dies before deceased, a 
beneficiary survives deceased, resemble 
theory applied to joint tenancies, with 
respect to which upon the death of one 
of the joint tenants the entire res m 
be included in his gross estate so far 
it was derived from his property. R : 
enue Act 1926, § 302(g), 26 US.C.A. 
Int.Rev.Acts, page 2381.—Chase 
Bank of City of New York vy. U. 
F.2d 625, reversing 28 F.Supp. 
C.C.A.Tex. Where two i 
were universal partners and one die 
in March, 1934, leaving all his prop 


erty after payment of debts to the sur- — 


vivor but deceased’s widow, un 
Texas community property law, ha 
one-half interest in her husband’s 
of the partnership, and she was 
tled with in property and money a 
by her assumption of one-fourth 
the debts, the deceased’s share 
debts was an incumbrance on the de-— 
ceased’s property and not “claims | 
against the estate” of the survivor who 
died without completing administr 
tion of deceased’s estate within sectio 


mining estate subject to estate tax 
Revenue Act 1926, § 308(a) (1), 
amended by Revenue Act 1932, § 8 
26 U.S.C.A. Int.Rev.Acts, page 232 
Bahr vy. Commissioner of Internal Rev-— 
enue, 119 F.2d 371. i Oh eta 

Where two brothers were universal 
partners and one died in March, 1934, 


leaving all his property after payment 
of debts to his brother who qualified — 


as executor but before completing ad- | 
ministration died in December, 1934, 
the federal estate tax and state in- 
heritance tax assesséd against the de- 
ceased’s estate though paid by execu- | 
tors of the survivor’s estate were not — 


deductible in determining estate taxes — 


estate as “claims 
of the survivor, 


of the survivor’s 
against the estate” 


within section of Revenue Act per- ~~ 
against 
the estate in determining estate tax- 
es, since they reduced the value of the 


mitting deduction. of claims 


property received by the survivor’s es- 
tate. Revenue Act 1926, § 303(a) (1, 
2), as amended by Revenue Act 1932, 
§§ 805, 806(a), 26 U.S.C.A. Int.Rev. 
Acts, pages 232, 233——Bahr v. Com- 
missioner of Internal Revenue, 119 F. 
2d 371. 


C.C.A.Tex. Where two brothers 
were universal partners and one died 
in March, 1934, leaving all. his prop- 


erty after payment of debts to the 
survivor but deceased’s widow, under 
Texas community property law, had 
one-half interest in her husband’s half 
of the partnership, and she was set- 
tled with in property and money and 
by her assumption of one-fourth of 
the debts, the gross estate of the sur- 
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fection of taxpayer’s claim for deduc-— 


* hr 


worth. Revenue Act 1926, § 302(a, ¢), 


tate 
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vivor who died in December, 1934, 
without having completed administra- 
tion of deceased’s estate, for purpose 
of fixing estate tax, and in figuring 
the special deduction for property 
previously taxed within five years, 
_ did not include the deceased’s full 
one-fourth of partnership assets but 
rather was that one-fourth reduced by 
the deceased’s fourth of the debts. 
Rev.St.Tex.1925, arts. 3314, 3343; Rev- 


enue Act 1926, § 308(a) (2), as 
amended by Revenue Act 1932, § 806 
(a), 26 US.C.A. Int.Rev.Acts, page 


_233.—Bahr y. Commissioner of Inter- 

nal Revenue, 119 F.2d 371. 

The purpose of the Revenue Act sec- 
tion which deals with deduction of 
property which has caused estate tax- 
es within five years preceding in de- 
termining property subject to estate 

taxes is to avoid a double estate or 
- gift tax on the same property within 
five years. Revenue Act 1926, § 303 
(a) (2), as amended by Revenue Act 
1932, § 806(a), 26 U.S.C.A. Int.Rev. 
Acts, page 233.—Bahr vy. Commissioner 
of Internal Revenue, 119 F.2d 371. 

D.C.Mass. The Actuaries’ or Com- 
bined Experience Table of Mortality 
may be used to evaluate future inter- 
ests for estate tax purposes. Revenue 
Act 1926, § 301(a), 26 U.S.C.A, Int.Rev. 
Acts, page 225.—Palfrey vy. U. S., 36 F. 
Supp. 153. 

The net value of a trust created by 
will, for estate tax purposes, must be 
actual value of the securities compos- 
ing the trust as of date of decedent’s 
death, less any restrictions which may 
go to depreciate that value. Revenue 
Act’ 1926, § °301(a), 26 -U.S.C.A. "Int. 
 Rey.Acts, page 225.—Palfrey v. U. S., 
36 F.Supp. 153. 

_ A decedent’s one-fifth interest in so 
much of the residue ef her mother’s 
estate as consisted of a one-fourth re- 
mainder in trust created by father, sub- 
ject to life estates created by trust set 
up in mother’s will, was properly evalu- 
ated for estate tax purposes by deter- 
mining total value of each investment 
‘as of date of decedent’s death, valuing 
interest of mother’s estate at one- 
' fourth thereof, deducting value of the 
life interests as determined by refer- 
ence to Actuaries’ or Combined Wx- 
_ perience Table of Mortality, and taking 
one-fifth of the remainder. Revenue 

Act 1926, § 301(a), 26 U.S.C.A. Int. Rev. 
hia page 225.—Palfrey v. U. S., 
F.Supp. 153. 

An undivided one-fourth remainder in- 
terest in trust set up under will of de- 
-_- cedent’s father was properly valued, for 
- * estate tax purposes, on basis of total 
-. market value of securities composing 

the trust, as of date of decedent’s death, 
less deductions for trustees’ compensa- 
tion and expenses of administration 
- only, notwithstanding testimony that 
on date of decedent’s death it would 
have been impossible to sell such in- 
terest without a depreciation of 10 or 

15 per cent. Revenue Act 1926, § 301 

(a), 26 U.S.C.A. Int.Rev.Acts, page 225. 
—Palfrey v. U. S., 36 F.Supp. 153. 

Where compromise agreement under 
father’s will provided that income of 
$400,000 should be paid to daughter 
during her life, and upon her death the 
principal and accrued income should 
pass to daughter’s executors to be dis- 
posed of under daughter’s will, daugh- 
_ter’s interest was properly evaluated for 
estate tax purposes as total value of the 
particular securities first allocated to 
the daughter’s executors, as of date of 
daughter's death, deducting for trus- 
tee’s compensation and expenses only, 
irrespective of temporary infirmities at 
date of daughter’s death affecting mar- 
ketability of the securities. Reyenue 
Act 1926, § 301(a), 26 U.S.C.A. Int.Rev. 
Acts, page 225.—Palfrey v. U. S., 36 F. 
Supp. 153. 

D.C.Mass. Although statutory provi- 
sions allowing exemptions from estate 
taxes are construed liberally in favor 
of exemptions, taxpayer must show 
with reasonable certainty amount of 
claimed deduction——Gammons y. Has- 
sett, 36 F.Supp. 529. 

D.C.Mass. Liquidated value of im- 
proved holdings of company, the stock 


« 
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of which had no market value, was 
properly considered by commissioner 


in determining value of company’s 
stock for purpose 


vy. Hassett, 38 F.Supp. 62. de 

Government bonds and — secured 
mortgages owned by improvement 
company, which were worth their par 
value, were part of the “net worth” of 
the company within Treasury Regula- 
tions that, if actual sales or bona fide 
bid and asked prices are not avail- 
able, value of stock for purpose of es- 
tate taxation may be arrived at by 
giving consideration to relevant fac- 
tors having. bearing on value of the 
stock, including the company’s net 
worth.—Forbes v. Hassett, 38 F.Supp. 
62. 


There is no established or control- 
ling method for arriving at value of 
stock which has no market value, for 
purpose of determining estate tax 
payable upon death of a_ stockholder. 
—Forbes v. Hassett, 38 F.Supp. 62. 

Where net liquidated value of as- 
sets of improvement company was 
used as basis for valuing stock of the 
company which had no market value, 
for purpose of determining deceased 
stockholder’s estate tax, the Commis- 
sioner of Internal Revenue should 
have allowed a liquidating expense to 
be deducted from the net worth of 
the company.—Forbes v. Hassett, 38 
F.Supp. 62. 

D.C.N.Y. The commuted value of an- 
nuities due decedent’s widow under 
separation agreement, providing for 
payment to her of stated sum annually 
in full settlement of all claims for sup- 
port and election by her to take such 
annuities or her statutory third of de- 
cedent’s net estate, was not deductible 
from gross estate for purpose of com- 
puting estate tax, as her relinquishment 
of statutory right on election to take 
under agreement was not ‘“considera- 
tion in money or money’s worth”. 26 
U.S.C.A. Int.Rev.Code, § 812; Decedent 
Hstate Law N.Y. § 83.—Nantke v. U. 
S., 35 F.Supp: 450. 


D.C.N.Y. Where appraisal by ac- 
eountants employed on behalf of a 
close corporation of real estate and 
mortgages belonging to corporation 
was made for taxing purposes, it could 
be assumed that lowest values possible 
were placed on real estate and mort- 
gages, and to some extent a deceased 
stockholder’s executrix, who attacked 
valuation placed by Commissioner of In- 
ternal Revenue upon stock in corpora- 
tion for inheritance tax purposes, was 
bound by appraisal.—Weber v. Ras- 
quin, 36 F.Supp. 660, reversed 101 
¥.2d 62. 

For inheritance tax purposes, stock 
in a close corporation should be valued 
on the basis of a company’s net worth, 
earning and dividend-paying capacity, 
and all other factors having bearing 
upon value of the stock.—Weber v. Ras- 
quin, 36 F.Supp. 660, reversed 101 F.2d 


In valuing stock in close corpora- 
tion for inheritance tax purposes com- 
missioner was justified in adding sal- 
aries unnecessarily paid out as part of 
earnings of corporation.—Weber v. Ras- 
guia 36 F.Supp. 660, reversed 101 F.2d 


Ct.Cl. The word ‘‘property” as used 
in provision of 1921 Revenue Act al- 
lowing deductions, in computing fed- 
eral estate tax, for unpaid mortgages 
upon or any indebtedness in respect 
to “property,” refers only to such prop- 
erty as is included in the gross estate 
to be considered in measuring the tax. 
Revenue Act 1921, §§ 402, 403 (a) (1), 
42 Stat. 278, 279.—Steedman vy. U. S., 
35 F.Supp. 533. 

Ct.Cl. Where balance sheet of corpo- 
rate debtor of decedent,.in which de- 
cedent owned half the stock, was nei- 
ther supported nor attacked by testi- 
mony, and it showed that corporation’s 
creditors would receive on liquidation 
approximately 29 per cent. of their 
claims, which would indicate a probable 
recovery of $27,088.36 on the decedent’s 
claim, valuation of claim at. $11,058 


of taxation of es- 
tate of deceased stockholder.—Forbes 
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for estate tax purposes was n 
Brown v. U. S., 37 Pa 444, 
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-©.0.A.2. Where testatrix bequeathed _ 


her estate in trust for her sons for life 
with remainder over to testatrix’ broth- 
er, if living, or to brother’s testa- — 
mentary appointees, and brother, who 
exercised the testamentary power of 
appointment, predeceased the sons, in 
assessing estate taxes against brother’s 
estate, estimated trustees’ commissions 
payable on the future distribution of 
the trust property at the termination of 
the respective trusts could not be de- 
ducted. Revenue Act 1926, § 302(f), 26 
U.S.C.A. Int.Rev.Acts, page 227.—Cen- 
tral Hanover Bank & Trust Co. y. Com- 
missioner of Internal Revenue, 118 F.2d 
270 


C.C.A.3. A claim against a decedent’s 
estate which is allowed by the laws of 
the jurisdiction under which the estate 
is administered is deductible in deter- 
mining the net estate subject to federal 
tax. Revenue Act 1926, § 303(a) (1), 
as amended by Revenue Act 1932, § 805, 
26 U.S.C.A. Int.Rev.Acts, page 232.— 
First-Mechanics Nat. Bank of Trenton 
v. Commissioner of Internal Revenue, 
117 F.2d 127. 

To entitle a claim to deduction in de- 
termining the federal estate tax, it is 
necessary that the claim be established 
as a valid charge against the decedent’s 
estate under the laws of the state. 


Revenue Act 1926, § 303(a) (1), as 
amended by Revenue Act 1932, § 805, 
26 U.S.C.A. Int.Rev.Acts, page 232.— 


First-Mechanics Nat. Bank of Trenton 
vy. Commissioner of Internal Revenue, 
117 °F .2d 127. ie 

Ordinarily the decision of a _ state 
court having jurisdiction of a decedent’s 
estate that a claim against the estate 
is valid is determinative of the validity 
of the claim and of its consequent de- 
ductibility from the gross estate for 
purposes of computing the federal es-. 
tate tax, but that is only because the 
state court has passed upon the merits 
of the claim and hag adjudicated its 
validity according to state law. Revy- 
enue Act 1926, § 303(a) (1), as amend- 
ed by Revenue Act 1932, § 805, 26 U. 
8.C.A. Int.Rev.Acts, page 232.—First- 
Mechanics Nat. Bank of Trenton y. 
Commissioner of Internal Revenue, 117 
B20.41. 27; 


Congress did not intend that a claim 
which could not be established on its 
merits as a valid liability of a dece- 
dent’s estate should be deductible for 
federal estate tax purposes merely be- 
cause a state court approved, pro forma, 
the executors’ payment of the claim, no 
sui juris interested party objecting. 
Revenue Act 1926, § 303(a) (1), as 
amended by Revenue Act 1932, § 805, 
26 U.S.C.A. Int.Rev.Acts, page 232.— 
First-Mechanics ‘Nat. Bank of Trenton 
v. Commissioner of Internal Revenue, 
LAG 20) 2,7 
. That no interested parties objected 
to the allowance of son’s claim against 
the estate and that all of them request- 
ed that the executors pay and that 
the court allow such claim, which was 
done, did not affect the tax liability of 


the estate nor give the claim the cer- 


tain validity under the laws of the 
state which is a prerequisite to deducti- 
bility of claim from a decedent’s gross 
estate for federal estate tax purposes. 
Revenue Act 1926, § Bod tap (1), 88s 
amended by Revenue Act 1932, § 805, 
26 U.S.C.A. Int.Rev.Acts, page 232.— 
Wirst-Mechaniecs Nat. Bank of Trenton 
v. Commissioner of Internal Revenue, 
117 F.2d 127. 

D.C.Cal. Where spouses desiring to 
divide their community property in 
contemplation of divorce, in manner in 
which court would have had to divide 
it, decide to fix a value upon it and 
husband makes a binding promise to 
pay money to wife in lieu of the half 
which court would award her, and hus- 
band’s promise is transmuted into a 
claim against the estate, approved by 
probate court, upon husband’s death 
there is a/‘‘claim against the estate’ 
contracted “bona fide’ and for ‘“ade- 
quate and full consideration in money 
or money’s worth”, and not a mere “‘re- 
linguishment of marital rights’? within 


7 
Va 


x 


‘y 


pr mie” ‘of such | 
Nail cti om gross estate 
-in computing tax. Civ.Code Cal. §§ 
146, 158, 159; Revenue Act 1926, § 

303, as amended by Revenue Act 1932 
§§ 804, 805, 26 U.S.C.A. Int. Rev.Code. 
§ 812. —Riggle y. Rogan, 37 F.Supp. 7. 

Ct.Cl. A pledge to hospital building 
fund, executed in form of installment 
note and reciting consideration ‘‘that 

the full amount of One Hundred Thou- 
sand Dollars ($100,000) shall be sub- 
scribed by good and solvent parties for 
the erection of said hospital’, was con- 
tracted for ‘‘adequate and full consid- 
eration in money or money’s worth’, 
and hence balance payable thereunder 
was deductible from gross estate in 
computing estate tax.—Brown v. U. &., 
37. F.Supp. 444. 

Installments of note maturing more 
than six years before maker’s death 
were barred by limitations and hence 
maker’s executors were entitled to de- 
duction from gross estate, in comput- 
ing estate tax, only for subsequent in- 
stallments. Code Tenn.1932, §§ 8600, 
8604.—Brown v. U. S., 37 F.Supp. 444. 
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C.C.A.2. The statute authorizing de- 
duction for estate tax purposes of gifts 
to corporation organized for religious, 
charitable, scientific and educational 
purposes is applicable to testamentary 
dispositions only. Revenue Act 1926, § 
303\(a)--3)55.° 26... U.S.C.A. Int.Rey.Acts, 
page 234. —Burdick vy. Commissioner of 
Internal Revenue, 117 F.2d 972. 

The purpose of statute authorizing 
deduction for estate tax purposes of 
gifts to. corporation organized for re- 
ligious, charitable, scientific and educa- 
tional purposes is to encourage testa- 
tors to make charitable gifts. Revenue 
Act 1926, § 308(a) (3), 26 U.S.C.A. Int. 
Rev.Acts, page 234.—Burdick vy. Com- 
missioner of Internal Revenue, 117 F.2d 
972. 

Under statute authorizing deduction 
for estate tax purposes of gifts to cor- 
poration organized for religious, chari 
table, scientific and educational pur 
poses, “condition precedent” to coming 
into effect of right to deduct is that 
there shall be in substance an absolute 
testamentary gift to a corporation of 

the nature prescribed. Revenue Act 
1926, § 303(a) (3), 26 U.S.C.A, Int.Rev. 


y Acts, page 234,—Burdick v. Commis- 
} saree of Internal Revenue, 117 F.2d 
M2. 


Where bequest, though charitable, is 
at time of death contingent and uncer- 
tain ever to. take effect, no deduction 
can be allowed under statute authoriz- 
ing deduction for estate tax purposes 
of gifts to corporation organized for re- 
ligious, charitable, scientific and educa- 
tional purnoses. Revenue Act 1926, § 
303(a) (3), 26. U.S.C.A.. Int.Rev.Acts, 
page 234.—Burdick v. Commissioner of 
Internal Revenue, 117 F.2d 972. 

Where gift is in terms effective as of 
time the testater died and only an im- 
probable diminution in funds available 
to pay gift creates contingency, gift is 
not too uncertain to be treated as ab- 
solute for purposes of deduction under 
statute authorizing deduction for es- 
tate tax purposes of gifts to corpora- 
tion organized for religious, charitable, 
scientific and educational purposes. 
Revenue Act 1926, § 303(a) (3), 26 
U.S.C.A4¢ Int.Rev.Acts, page 234.—Bur- 
dick v. Commissioner of Internal Reve- 
numeral 170 E209 (2) 


\ Where testamentary gift is absolute 
in terms in so far as testator could 
make it, and uncertain only in sense 
that testator’s will in that respect is 
subject to limitations beyond his con- 
trol, deduction for estate tax purposes 
is allowable when it becomes certain 
that the bequest is valid. Revenue Act 
1926, § 3038(a) (3), 26 U.S.C.A. Int.Rev. 
Acts, page 234.—Burdick y. Commis- 
aed of Internal Revenue, 117 I.2d 


Bequests under will bequeathing mon- 
ey to such educational institutions as 
testator’s sister and nephew might des- 
ignate within one year after probate of 
will, and providing for inclusion of such 
money in residuary estate if no desig- 


nation was ieder were too uncertain 
to be deductible within statute author- 
izing deduction for estate tax purposes 
of bequests to corporation organized for 
religious, charitable, scientific and edu- 
eational purposes. Revenue Act 1926, § 
303(a)., (3), 26, U.S.C. A. Int.Rev.Acts, 
page 234.—Burdick vy. Commissioner of 
Internal Revenue, 117 F.2d 972. 
C.C.A.3. A bequest to Board of Tem- 
perance, Prohibition and Public Morals 
of the Methodist Episcopal Church 
which was incorporated under statute 
dealing with benevolent, charitable, ed- 
ucational, religious or missionary soci- 
eties, to promote cause of temperance 
and to prevent use of drugs and nar- 
cotics, and which operated under Ar- 
ticles of Discipline of the General Con- 
ference of the church which regarded 
prohibition of liquor traffic as dut 
civil government, was deductible from 
estate tax under statute authorizing 
deduction of bequests for ‘religious 
purposes” if no substantial part of ac- 
tivities of donee consist in attempting 
to influence legislation notwithstanding 
part of activity of board was attempt 
to influence legislation, “religion” in- 
cluding a way of life as well as beliefs 
upon nature of the world. D.C.Code, 


1929, T. 5, § 121 et seq:; Revenue ‘Act 
1926, § 303 (a) (3), and as amended in 
1934, U.S.C.A. Int.Rev.Acts, pages 


234, ’935.—Girard Trust Co. v. Commis- 
ance of Internal Revenue, 122 F.2d 
108. 
C.C.A.Mass. A deduction from gross 
estate for a charitable’ gift will be 
allowed in computing estate tax only 
if value of the gift can be ascertained 
definitely at date of testator’s death. 
Revenue Act 1926, § 303(a) (3), 26 U. 
S.C.A. Int.Rev.Acts, page 232.—Gam- 
mons v. Hassett, 121 F.2d 229, affirm- 
ing 36 F.Supp. 529. 

“Desire” within testamentary provi- 
sion permitting payment from trust 
corpus to life tenant as she might 
from time to time need or “desire” 
“was not intended to give life tenant 
only a power to use principal to main- 
tain her existing standard of living in 
sense which would permit deduction 
from gross estate on ground that value 
of charitable remainders was ascertain- 
able at testator’s death. Revenue Act 
1926, § 303(a) (3), 26 U.S.C.A, Int.Rev. 


Acts, page 232.—Gammons v. Hassett, 
121 F.2d 229, affirming 36 F.Supp. 529. 
Testamentary provision permitting 


testator’s wife to invade corpus of trust, 
to extent that she might at any time 
and from time to time need or desire, 
would, permit widow to invade principal 
for other purposes than making a gift 
of residue, and hence would make value 
of charitable remainders uncertain at 
time of testator’s death, and therefore 
would preclude deduction of the value 
thereof from gross estate, in computing 
estate tax, even if under Massachusetts 
law widow could not make a gift of the 
residue. Revenue Act 1926, § 303(a) 
(3), 26 U.S.C.A. Int.Rev.Acts, page 232. 
—Gammons vy. Hassett, 121 F.2d 229, 
affirming 36 F.Supp. 529. 

Where will making bequests to char- 
ities permitted testator’s wife to in- 
vade corpus of trust to extent that she 
might at any time and from time to 
time need or desire, the value of the 
charitable remainders could not be re- 
garded as ascertainable at testator’s 
death in sense which would permit de- 
duction of value thereof from gross es- 
tate, in computing estate tax, on the- 
ory that any invasion of principal un- 
der the special cireumstances of the 
case would constitute a mere whim on 
widow’s part. Revenue Act 1926, § 303 
(a) (3), 26 U.S.C.A. Int.Rev.Acts, page 
232.—Gammons y. Hassett, 121 F.2d 
229, affirming 36 F.Supp. 529. 


Where will making bequests to char- 
ities provided that testator’s wife might 
invade corpus of trust to extent that 
she might at any time and from time to 
time need or desire, the value of the 
charitable remainders was not deter- 
minable at time of testator’s death, and 
therefore their value could not be de- 
ducted from gross estate in computing 
estate tax, notwithstanding that like- 
lihood of an invasion of the principal 


are 7 


was extremely remote as_ testator’s 
death. Revenue Act 1926, § 3038(a 


‘26 U.S.C.A. Int.Rev. Acts, © page 


Bs 36 F.Supp. 529. 
D.C.Mass. Where will 


tator’s wife might 


decedent’s death 


§ 108% 
(3), 


Gammons v. Hassett, 121 F.2d 229, at 


making bel 
quests to charities’ provided that tes-— 
invade corpus of 
trust to extent that she ‘‘may at any © 
time and from time to time need or 
desire,” value of gift to charities was: — 
not known or ascertainable on date of 
and hence wag not § 
deductible from gross estate for estate 

tax purposes, even though wife’s own 


property at date of husband’s death 


had fair valuation of approximatel 
$190,000, since words “need” and “ 
sire’ as used in will were not synon: 
mous; the ordinary meaning of th 
word ‘desire’ being request or wish. 


D.C.Mich. The law does not perm 
a deduction from gross estate of a co 
tingent gift to charity, but in orde 
to justify a deduction it must appear 


that at the date of the testator’s death 


the gift to charity was definite a 
certain and not dependent upon a 
contingency.—Hoagland vy, Kavanag 
386 F.Supp. 875. i 
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U.S. Where taxpayer 
and December, 
premium life policies and late in De 
cember, 1935, irrevocably 
them as gifts, ‘the “value” of the poli 


in November 


cies for gift tax purposes was the cost 


of duplicating them at the dates of th 
gifts and not the cash surrender val: 
ue as reported by the taxpayer.—Pow 
ers vy. Commissioner of Internal 


sioner of Internal "Revenue v. Pow 
115 F.2d 209, certiorari granted Pow 
ers vy. Commissioner of Internal Rev 
enue, 61 S.Ct. 141. 

The question of what criterion should 


be employed for determining the value | 
a 


of gifts for gift tax purposes is 
“question of law,’ and hence the Cir: 
cuit Court of Appeals was justified. 


reversing as not in accordance with the 


law a decision of the Board of Ta: 
Appeals holding that the value of gift 
of single premium 
their cash surrender 


dates of the gifts. 26 
Rey.Code, § 1141(c) (1).—Powers 
Commissioner of Internal Revenue, 6 
S.ct. 509, affirming Commissioner 0 
Internal Revenue y. Powers, 115 F.2 
209, certiorari granted Powers 
Commissioner of Internal Revenue, 6. 
'S.@t. 141. a 

U.S.Ct.Cl. The Treasury Regulati 
defining the term ‘future interest’ 
property as any interest or estate, 
whether vested or contingent, limited to _ 
commence in possession or enjoyment 


value instead of 


at a future date, properly effectuates 


the purpose of Revenue Act provision 
denying benefit of gift tax exemptior 
to gifts of “future interests” in prop 
erty. Revenue Act 1932, § 504(b), 36 
U.S.C.A. Int.Rey.Acts, page 585.—U. S§, 
vy. Pelzer, 61 S.Ct. 659, reversing Pelzer 
v. U. S., 31 F.Supp. 770, certiorari 
granted U. S. v. Pelzer, 61 S.Ct. 65. 

U.S.Ct.Cl. Gifts in trust are gifts to 
the beneficiaries rather than 
trusts, and unless the gifts are of fu- 
ture interests, the donor is entitled to 


a separate gift tax exemption of $5,000 


for each beneficiary, under section of 
the Revenue Act providing that in com- 
puting tax on gifts other than of fu- 
ture interests in property, the first $5,- 
000 of such gifts shall not be included 
in the total amount of gifts made dur- 
ing the year. Revenue Act 1932, § 504 
(b), 26 U.S.C.A. Int.Rev.Acts, page 585, 
—U. S. v. Pelzer, 61 S.Ct. 659, revers- 
ing Pelzer v. U. S., 31 F.Supp. 770, cer- 
tiorari' granted U. S. v. Pelzer, 61 S. 
Ct. 65. 

The Revenue Act provision denying 
benefit of gift tax exemption to gifts 
of future interests contains no language 
or necessary implication which would 
make its application dependent on state 
law, so as to require resort to a local 
law definition of “future interest”, but 
in absence of statutory definition, the 
Supreme Court would look to the pur- 


—Gammons v. Hassett, 36 F.Supp. Bao % 


Roe 
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1935, purchased sin gies 
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enue, 61 S.Ct. 509, affirming Commis-_ 
ers 


life policies was 


to the — 
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pose of the statute to ascertain what 
was intended. Revenue Act 1932, § 
504(b), 26 U.S.C.A. Int.Rev.Acts, page 
585.—-U, S. v. Pelzer, 61 S.Ct. 659, re- 
versing Pelzer vy. U. S., 31 F.Supp. 770, 
ee granted U. S. v. Pelzer, 61 
a The purpose of Revenue Act provi- 
sion denying benefit of gift tax exemp- 
tion to gifts of “future interests” in 
property is the protection of the reve- 
nue and the appropriate administration 
of the tax immunity provided by the 
act. Revenue Act 1932, §§ 501(a), 502 
(1), 504(b), 26 U.S.C.A. Int.Rey.Acts, 
pages 580, 585.—U. S. v. Pelzer, 61 S. 
ie Ct, 659, reversing Pelzer v. U. Stok 
Supp. 770, certiorari granted U. S. v. 
" Pelzer, 61 S.Ct. 65 
Gifts to grandchildren under trust 
agreement directing trustee to accumu- 
late income for ten years and thereaft- 
er to pay an equa! distributive share 
_ of income to each of named grandchil- 
- dren who were then living and 21 years 
of age and to pay a like share of in- 
come to each other named grandchild 
for life after that child should reach 
- the age of 21, and providing that after 
_ termination of trust the corpus with 
ae accumulated income should be _ dis- 
tributed among suryiving children and 
issue per stirpes of deceased grand- 
children, were gifts of “future inter- 
ests’ within Revenue Act provision de- 
- nying benefit of gift tax exemption to 
gifts of “future interests” in property. 
Revenue Act 1932, § 504(b), 26 U.S.C.A. 
__Int.Rev.Acts, page 585.—U. S. v. Pelzer, 
- / 61 S.Ct. 659, reversing Pelzer vy. U. S., 
_ 31 F.Supp. 770, certiorari granted U. S. 
v. Pelzer, 61 S.Ct. 65. 
U.S.Il1. Where single-premium 
policies were taken out by insured in 
1928 and_ 1929 and were assigned as 
gifts in December, 1934, when the in- 
sured was 79 years old, and the cost 
_ of the policies was less than their cash 
surrender value at date of the gifts, 
but the cost of replacing the policies 
at the then age, of the insured would 
have been in excess of their cash sur- 
render. value, the cost of replacement 


he policies did not justify the substi- 
fution of cash surrender value for re- 
lacement cost as a criterion of value.— 
. S. v. Ryerson, 61 S.Ct. 479, reversing 
114 F.2d 150, reversing Ryerson vy. U. 
8., 28 F.Supp. 265, certiorari granted 
— U; S. v. Ryerson, 61 S.Ct. 142. 

In determining whether cash surren- 
der value on dates of gifts of single- 
premium life policies, or cost of re- 
placement, was proper method of valu- 
ing policies for gift tax purposes, 
court could not assume that at dates of 
gifts the policies presumably had no 
insurance, as distinguished from invest- 
ment, value to the donor.—uv. S. v. Ry- 
-  erson, 61 S.Ct. 479, reversing 114 F.2d 
150, reversing Ryerson vy. U. S., 28 F. 
Supp. 265, certiorari granted U. S. v. 
Ryerson, 61 S.Ct. 142. 

The cost of duplicating single-pre- 
mium life policies at date of gift is in 
absence of more cogent evidence the 
one eriterion which reflects both their 
insurance and investment value for 
gift tax purposes to the owner at date 
of gift, since cash surrender value re- 
- flects only a part of the value of the 
» econtract.—U. S. v. Ryerson, 61 S.Ct. 
'. 479, reversing 114 I’.2d 150, reversing 
’ Ryerson v. U. S., 28 F.Supp. 265, cer- 
tiorari granted U. S. v. Ryerson, 61 S. 
‘Ct. 142. 


U.S.Ill. A transfer of single premi- 
um insurance policies as additions to 
two separate trusts constituted gifts to 
beneficiaries of the trusts rather than 
to the trusts, and unless the gifts’ were 
of future interests, the donor was en- 
titled to separate gift tax exemption 
of $5,000 for each beneficiary, under 
the section of the Revenue Act provid- 
ing that in computing tax on gifts, 
other than of future interests in prep- 
erty, made to any person, the first 
$5,000 of such gifts shall not be in- 
cluded in the total amount of gifts 
made during the year. Revenue Act 


o! - 3 ame i a gs so 4% poy 
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1932, § 504(b), 26 U.S.C.A. Int.Rev. 
Acts, page al! 
Ct. 656, affirming U. S. v. Ryerson, 


114 F.2d 150, reversing 28 F.Supp. 265 
papaieens granted Ryerson v. U.S., t 
; 2. 


Gifts of separate equal shares of trust 
corpus to each of two trustees in event 
of their joint request that trust be 
terminated, were gifts of “future inter- 
ests” within statute denying benefit of 
gift tax exemption to gifts of “future 
interests’, since the gifts were on a 
contingency which might never happen. 
Revenue Act 1932, § 504(b), 26 U.S.C.A. 
Int.Rev.Acts, page 585.—Ryerson v. U. 
S., 61 S.Ct. 656, affirming U. S. v. Ryer- 
son, 114 F.2d 150, reversing 28 F. 
Supp. 265, certiorari granted Ryerson 
Vie Wars, S.Ct, 142. 

Where trust instrument provided that 
after grantor’s death one-third of in- 
come should be paid for life to widow 
of grantor’s son if widow survived 
grantor, with remainder over to other 


-persons, and provided that other two- 


thirds of income or all if son’s widow 
did not survive grantor, be paid de- 
scendants of grantor’s son then surviv- 
ing, with gifts over in default of such 
descendants, the gifts to the benefi- 
ciaries were of “future interests” with- 
in statute denying benefit of gift tax 
exemption to gifts of “future inter- 
ests”, since the .beneficiaries were as- 
certainable only upon the happening of 
one or more uncertain future events. 
Revenue Act 1932, § 504(b), 26 U.S. 
C.A. Int.Rev.Acts, page 585.—Ryerson 
v. U. S., 61 S.Ct. 656, affirming U.S. v. 
Ryerson, 114 F.2d 150, reversing 28 F. 
Supp. 265, certiorari granted Ryerson 
Va Heese, S.Ct. 2. 

U.S.N.Y. All of the economic bene- 
fits of a life policy must be taken into 
consideration in determining its value 
for gift tax purposes, and an import- 
ant element in the ‘‘value”’ is the use 
to which it may be put, including the 
right of an owner of a fully-paid life 
policy to retain it for its investment 
virtues and to receive the face amount 
of the policy on the insured’s death in 
addition to the mere right to surren- 
der the policy. Revenue Act 1932, § 
506, 26 U.S.C.A. Int.Rev.Code, § 1005. 
—Guggenheim y. Rasquin, 61 S.Ct. 507, 
affirming 110 F.2d 371, reversing 28 F. 
Supp. 322, certiorari granted 61 S.Ct. 


Cost is cogent evidence of value for 
gift tax purposes, Revenue Act 1932, § 
506, 26 U.S.C.A. Int.Rev.Code, § 1005.— 
Guggenheim y. Rasquin, 61 S.Ct. 507, 
affirming 110 F.2d 371, reversing 28 F, 
Supp. 322, certiorari granted 61 S.Ct. 


_Cost to the donor of single premium 
life policies which are irrevocably as- 
signed simultaneously with issuance 
rather than the cash surrender value is 
the “value” of such policies for gift 
tax purposes, since presumptively the 
value of the policies at the date of the 
gifts is the amount which the donor ex- 
pended to acquire them. Revenue Act 
1932, § 506, 26 U.S.C.A. Int.Rev.Code, § 
1005.—Guggenheim y. Rasquin, 61 §8.Ct. 
507, affirming 110 F.2d 371, reversing 
ae elie 322, certiorari granted 61 


“Cost” or the amount which an in- 
sured expends to acquire single premi- 
um life policies is not “market price” 
in the normal sense of the term, but 
the absence of market price is no bar- 
rier to valuation of property for gift 
tax purposes, and cost rather than cash 
surrender value is the proper criterion 
for valuation of gifts of such policies, 
Revenue Act 1932, § 506, 26 U.S.C.A. 
Int.Rey.Code, § 1005.—Guggenheim vy. 
Rasquin, 61 S.Ct. 507, affirming 110 F., 
2d 371, reversing 28 F.Supp. 322, cer- 
tiorari granted 61 S.Ct. 10. 

U.S.Tex. The gift tax provisions of 
the Reyenue Act are not concerned with 
mere transfers of legal title to a trus- 
tee without surrender by donor of the 
economic benefits of ownership and his 
control over them, and it is only on 
surrender by the donor of the bene- 
fit or power reserved to himself that a 
taxable gift occurs. Revenue Act 1932, 
§§ 501 (a,b), 502 (1), 504(b), 1111, 


585.—Ryerson v. U. S., 61. 


26 U.S.C.A.. Int.Rev pag 
585, 656.—Helvering v. Hutchi aha 
$.Ct. 653, affirming Hutchings v. Com- 


missioner of Internal Revenue, 111 F.2d — 
granted MHelvering Vv. 


229) 
Hutchings, 

U.S.Tex. 
allowing a $8,000 deduction for each 
gift to any person, when applied to 
gifts in trust for designated benefi- 
ciaries, must be read in setting of gift 
tax provisions and in light of its legis- 
lative history to determine whether the 
trust or each individual beneficiary is 
the donee to whom the gift is made. 
Revenue Act 1932, § 504(b), 26 US. 
C.A. Int.Rev.Acts, page 585.—Helvering 
v. Hutchings, 61 S.Ct. 653, affirming 
Hutchings v. Commissioner of Internal 
Revenue, 111 F.2d 229, certiorari grant- 
ed Helvering v. Hutchings, 61 S.Ct. 73. 

A transfer of property in trust for 


certiorari 
61 S.Ct. 732 


benefit of seven children constituted a 


gift to each child rather than to the 
trust, and entitled donor to a separate 
exemption of $5,000 for each beneficiary 
under section of the Revenue Act al- 
lowing gift tax deduction of first $5,- 
000 for each gift made to any “person” 
by the donor, unless the gift is of a fu- 
ture interest in property. Revenue Act 
1932, §§ 501(a, b). 502(1), 504(b), 1111, 
296 U.S.C.A. Int.Rev.Acts, pages 580, 
585, 656.—Helvering v. Hutchings, 61 S. 
Ct. 653, affirming Hutchings v. Com- 
missioner of Internal Revenue, 111 F. 
2d 229, certiorari granted Helvering v. 
Hutchings, 61 S.Ct. 73 

C.C.A.1. 
mium life policy, as contemplated by 
the section of the Gift Tax Act pro- 
viding that if a gift is made in prop- 
erty, the “‘value” thereof at the date 
of the gift shall be considered the 
amount of the gift, means the fair mar- 
ket value, if there is such a value, and, 
in any instance, must be based on a 
consideration of all the relevant facts. 
Revenue Act 1932, § 506, 26 U.S.C.A. 

~Int.Rev.Code, § 1005.—Commissioner of 
jmcrnal Revenue v. Powers, 115 F.2d 
209. 

The cash surrender value of a single 
premium life policy on any given date 
is not necessarily its real “value” with- 
in the meaning of the section of the 
Gift Tax Act providing that if a gift 
is made in property, the “‘value’”’ there- 
of at the date of the gift shall be con- 
sidered the amount of the gift, since 
an insurer in arriving at the cash 
surrender value of a policy sets an 
arbitrary figure to discourage surrender 
of the policy. Revenue Act 1932, § 506, 
26 U.S.C.A. Int.Rey.Code, § 1005.—Com- 
missioner of Internal Revenue vy. Pow- 
ers, 115 F.2d 209. 

“Fair market value’? within meaning 
of that section of the Gift Tax Act pro- 
viding that if a gift is made in prop- 
erty, the ‘“‘value” thereof at the date of 


the gift shall be considered the amount 


of the gift, is what a willing buyer 
would pay to a willing seller for an 
article where neither is acting under 
compulsion. Revenue Act 1932, § 506, 
26 U.S.C.A. Int.Rev.Code, § 1005.— 
Commissioner of Internal Revenue y. 
Powers, 115 F.2d 209. 

The ‘value’ of single premium life 
policies under the’ Gift Tax Act, which 
were transferred to trustees shortly 
after the date of issue, was the cost 
of similar policies on that date, and 
not their lower cash surrender value, 
or even the reserves of the policies on 
the date of transfer. Revenue Act 1932, 
§ 506, 26 U.S.C.A. Int.Rev.Code, § 1005. 
—Commissioner of Internal Revenue vy. 
Powers, 115 F.2d 209. 


C.C.A.1. “Substantial adverse inter- 
est’, as used in revenue act provisions 
providing that gift taxes atiall not ap- 
ply to a transfer of property in trust 
where power to revest property in 
donor is vested in donor either alone 
or in conjunction with any person not 
having a substantial adverse interest 
in disposition of property or income 
therefrom, means a direct legal or eq- 
uitable interest in the trust property 
and not merely a sentimental or par- 
ental interest in seeing trust fulfilled 
for advantage of other beneficiaries, 
Revenue Act 1932, §§ 166, 167, 501(c), 


‘The Revenue Act provision | 


The “value” of a single pre- 


: Rev.Acts, pages 643, 

i issioner of Internal Reve- 
nue v. Prouty, 15H S3L Ae 
The limitation that a member of 
grantor’s immediate family can never 
be deemed to have a “substantial ad- 
verse interest” within revenue act pro- 
visions, providing that gift taxes shall 
not apply to a transfer of property in 
trust where power to revest property in 
donor is vested in donor either alone 

or in conjunction with any person not 
having a substantial adverse interest in 
disposition of property or income there- 
from, cannot be read into the gift tax. 
Revenue Act 1932, §§ 166, 167, 501(c), 
26 U.S.C.A. Int.Rev.Acts, pages 548, 
; '580.—Commissioner of Internal Reve- 
nue v. Prouty, 115 F.2d 331. 

In determining whether a beneficiary 
under a trust had a “substantial ad- 
verse interest” within revenue act pro- 
visions providing that gift taxes shall 
not apply to a transfer of property in 
trust where power to revest property in 
donor is vested in donor either alone 
or in conjunction with any person not 
having a substantial adverse interest in 
disposition of property or income there- 
from, Circuit Court of Appeals was 
bound to give weight to formal rights 
conferred in trust instrument, bearing 
in mind admonition that where grantor 
is trustee and beneficiaries are members 
of his family group, special scrutiny 
of arrangement is necessary. Revenue 
Act 1932, §§ 166, 167, 501(c), 26 U.S. 
C.A. Int.Rey.Acts, pages 543, 580.— 
Commissioner of Internal Revenue v. 
Prouty,, 115° F.2d 331. 

A substantial chance of coming into 
a good thing may constitute a “‘sub- 
stantial adverse interest’ within reve- 
nue act provisions providing that gift 
taxes shall not apply to a transfer of 
property in trust where power to revest 
property in donor is vested in donor ei- 
ther alone or in conjunction with any 
person not having a substantial ad- 
verse interest in disposition of prop- 
erty or income therefrom. Revenue Act 
1932, §§ 166, 167, 501(c), 26 U.S.C.A. 
Int.Rev.Acts, pages 543, 580.—Commis- 
sioner of Internal Revenue vy. Prouty, 
115 F.2d 331. 


An interest need not be preseatly 
vested in possession and enjoyment to 
constitute a “substantial adverse inter- 
est’? within revenue act provisions pro- 

| viding that gift taxes shall not apply 
to a transfer of property in trust where 
power to revest property in donor is 
vested in donor either alone or in con- 
junction with any person not having a 
substantial adverse interest in disposi- 


tion of property or income therefrom. 


Revenue Act 1932, §§ 166, 167, 501(c), 
26 U.S.C.A. Int.Rev.Acts, pages 543, 
580.—Commissioner of Internal Revenue 
v. Prouty, 115 F.2d 331. 

Under provisions of revenue act pro- 
viding that gift taxes shall not apply 
to a transfer of property in trust where 
power to revest property in donor is 
vested in donor either alone or in con- 
junction with any person not having a 
substantial adverse interest in disposi- 
tion of property or income therefrom, it 
is implied that gift tax applies where 
power to revoke is retained in conjunc- 
tion with a person who has a substan- 
tial adverse interest. Revenue Act 
1926, § 302(d), 26 US.C.A. Int.Rev. 
Acts, page 228; Revenue Act 1932, §§ 
402(b), 501(c), 26 U.S.C.A. Int.Rey. 
Acts, pages 578, 580.—Commissioner 
of Internal Revenue v. Prouty, 115 F.2d 
331. 

©.C.A.1. Where taxpayer declared 
herself trustee under trusts in 1923, 
and only interest of taxpayer’s hus- 
band in corpus of trusts, aside from 
husband’s right to annuities, arose 
from possibility that taxpayer might 
pay husband such portion of principal 
as taxpayer thought advisable for hus- 
band’s maintenance, and after amend- 
ments in 1931, trust instruments re- 
served to taxpayer power to revoke or 
amend trusts with husband’s written 
consent during his lifetime, husband 
did not have a “substantial adverse in- 
terest” in disposition of trust corpus 
or income as of 1931 within revenue act 
provisions concerning gift taxes, and 


oe 
Pe 
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taxpayer’s relinquishment in 1935 of 
power to revoke or amend trusts com- 
pleted gifts and rendered them subject 
to gift taxes. Revenue Act 1932, § 
166, and § 501, as amended by Revenue 


Act of 7 1934, § 614) / 26. U.S:C\A. Int: 
Rey.Acts, pp. 5438, 580, 769; Revenue 
Act 1934, § 166, 26 U.S.C.A. Int.Rev. 


Code, § 166.—Commissioner of Internal 
Revenue v. Prouty, 115 F.2d 331. 

C.C.A.1. Where taxpayer. declared 
herself trustee in 1923 under trusts 
whereby trustee was to pay a certain 
sum per year out of net income of trust 
property to taxpayer’s husband during 
his lifetime, and in 1935, taxpayer re- 
linquished power to revoke or amend 
trust instruments in determining de- 
ficiency in taxpayer’s gift taxes for 
1985, it was proper to deduct capital 
value of annuities and to treat transfer 
in 1935, as a gift merely of remainder 
of corpus after such deduction, and an- 
nuities were not to be considered in de- 
termining whether husband had a “‘sub- 
stantial adverse interest” in the trusts 
within revenue act provisions concern- 
ing gift taxes. Revenue Act 1932, § 
166, and § 501, as amended by Revenue 
Act 1934, § 511, 26 U.S.C.A. Int.Reyv. 
Acts, pp. 5438, 580, 769; Revenue Act 
1934, § 166, 26 U.S.C.A. Int.Rev.Code, 
§ 166.—Commissioner of Internal Reve- 
nue v. Prouty, 115 F.2d 331. 

C.C.A.1. That a gift under a trust 
may have been incomplete for purposes 
of income tax thereby rendering income 
of trust taxable to grantor did not 
compel conclusion that gift was incom- 
plete for purposes of gift tax. Revenue 
Act 1932, § 166, and § 501, as amended 
by Revenue Act 1934, § 511, 26 U.S.C. 
A, Int.Rev.Acts, pages 543, 580, 769; 
Revenue Act 1934, § 22 (a), 26 U.S. 
C.A. Int-Rev.Acts, page 669; Revenue 
Act 1934, § 166, 26 U.S.C.A. Int.Rey. 
Code, § 166.—Commissioner of Internal 
Revenue v. Prouty, 115 F.2d 331. 


C.C.A.2. Where trust income was 
payable to grantor or his wife at such 
times and in such proportions as in- 
dividual trustee or his successors 
should deem proper, and upon gran- 
tor’s death trust fund was to be divid- 
ed into equal shares for wife and chil- 
dren or for children only, depending 
on specified circumstances, and grantor 
retained no right to alter, amend or 
revoke the trust or to change beneficial 
interests thereunder, there was a tax- 
able “gift” of the entire property, and 
not merely of the remainder interests, 
since grantor retained a mere expectan- 
ey, notwithstanding that no donee 
could be identified. Revenue Act 1932, 
§ 501, 26 U.S.C.A. Int.Rev.Acts, page 
580; Real Property Law N.Y. § 157. 
—Herzog v. Commissioner of Internal 
Revenue, 116 F.2d 591. 

Where trust income was payable to 
grantor or his wife at such times and 
in such proportions as individual trus- 
tee should decide, grantor’s creditors 
eould not reach the income through eq- 
uity suit directing trustee to exercise 
the power in their favor, but trustee 
could at most be compelled to exercise 
his discretion in allocating income, as 
respects liability for gift tax. Revenue 
Act 1932, § 501, 26 U.S.C.A. IntRev. 
Acts, page 580; Real Property Law N. 
Y.. § 157.—Herzog v. Commissioner of 
Internal Revenue, 116 F.2d 691. 

Where trust income was payable to 
grantor or his wife in such propor- 
tions and at such times as individual 
trustee should deem proper, ineome 
would not necessarily pass to grantor 
as undisposed-of property if trustee 
failed to appoint, as respects liability 
for gift tax, since trustee would be 
bound to exercise the power of allocat- 
ing income among designated appoin- 
tees and could be ordered by court to 
exercise such power. Revenue Act 
1932, § 501, 26 U.S.C.A. Int.Rev.Acts, 
page 580; Real Property Law N.Y. § 
157.—Herzog v. Commissioner of Inter- 
nal Revenue, 116 F.2d 591. 

Where irrevocable and unamendable 
trust instrument provided for payment 
of income to grantor or his wife at 
such times and in such proportions as 
individual trustee should deem prop- 
er, and for division of the trust prop- 


. U.S.C.A, Int.Rev.Code, § 1005—U. §S 


erty after grantor’s death, imposition | 
of gift tax was not precluded on 
round that corpus would be included 
in grantor’s taxable estate. Revenue — 
Act 1926, § 302(c), as amended by 
Revenue Act 1932, § 803(a), 26 U.S.C.A, 
Int.Rey.Acts, page 228: Revenue Act 
1932, § 501, 26 U.S.C.A. Int.Rev.Acts, 
page 580.--Herzog v. Commissioner of 
Internal Revenue, 116 F.2d 597. 
Imposition of gift tax was not pre- 
cluded by possibility of overlapping, 
resulting from possible liability of the 
same property to payment of estate 
tax, in view of right to credit of gift 
taxes on subsequent estate taxes 
Revenue Act 1926, § 302(c), as amen 
ed by Revenue Act 1932, § 803(a), 26 
U.S.C.A. Int.Rey.Acts, page 228; R 
enue Act 1932, § 501, 26 U.S.C.A. Int. 
Rev.Acts, page 580.—Herzog y. Com-. 
missioner of Internal Revenue, 116 
24591. \ vr 
Where there was no attempt to pro 
that purpose of trust was to fulfi 
grantor’s legal obligation to suppor : 
wife and minor children, such intent — 
would not be read into the trust in- — 
strument so as to preclude imposit 
of gift tax because of allocation of ‘ 
come during grantor’s life for the 
benefit of\ his wife and children. Rey- 
enue Act 1932, § 501, 26 U.S.C.A: I 
Rey.Acts, Real 


if 


piuges of Internal Revenue, 


C.C.A.Ga. Since every element tl 
would tend to increase or diminish va 


be considered in determining the fair 
market value thereon on date of trans- 
fer, for purpose of federal transfer tax a 
in determining whether taxpayer wa: 

improperly assessed a deficiency, jur 
was entitled to determine whether va 
ue of a large block of stock could be 
accurately determined by average price | 
obtained from sale of approximately 
one-tenth of the number of shares do- 
nated, notwithstanding a treasury reg- 
ulation stating the value of stocks list- — 
ed upon stock exchange should be ob- | 
tained by taking the mean between the 
highest and lowest selling prices upon 
date of gift. Revenue Act 1932, § 506,. 
26 U.S.C.A, Int.Rev.Code, § 1005.—Page 
v. Howell, 116 F.2d 158. } 


C.C.A.Il]. Though the cost of dupli- 
cation of life policies, which had been 
given as gifts under trust agreement. 
afforded some evidence of what a , 
“willing buyer” would pay, and might — 
be considered along with other e p 
dence, in determining the value of the 
policies for purpose of taxation under ~ 
the Gift Tax Act, it was not the meas- 
ure of the fair market value of the 
policies. Revenue Act 1932, § 506, 26 


Ryerson, 114 F.2d 150, reversing Ryer-- | 
son v. U. S., 28 F.Supp. 265. 


ir 
For the purposes of evaluating. a 
fully paid life policy, for purposes of 
imposition of tax under the Gift Tax 
Act, the common test of ‘the fair mar- 
ket price or value’ has no significance, 
Revenue Act 1932, § 506, 26 U.S.C.A, — 
Int.Rev.Code, § 1¢95.—U. S. v. Ryerson, © 
114 F.2d 150, reversing Ryerson vy. U. 
S., 28 F.Supp. 265 
The cash surrender value of fully 
paid life policies, less due allowances 
for costs of administration which were x 
properly allocable to the policies, con- ie 
stituted a fair measure of the value of ‘a 
fully paid life policies for gift tax ie 


purposes. Revenue Act 1932, § 506, ; 
26 U.S.C.A. Int.Rev.Code, § 1005.—U. S. a 
v. Ryerson, 114 F.2d 150, reversing wi 


Ryerson v. U. S., 28 F.Supp. 265. 3 
In determining the value of a fully a 

paid-up life policy, for purposes of he 

gift tax, the fact that there may be 

considerable variation from the average 

life expectancy which is taken as the 

basis of the cash surrender value can- 

not be considered in fixing the value pee: 

of the policy, since the basic data on 

which all such contracts are predicated 

and which enter into all determinations 

of values which are fixed by contract 

cannot be ignored. Revenue Act 1932, § 

506, 26 U.S.C.A. Int.Rev.Code, § 1005.— 

U. S. v. Ryerson, 114 F.2d 150, re- 


+ 


§ 10814 
yeorsing: Ryerson v. U. S., 28 F.Supp. 


.C.C.A.T], Where beneficiaries of a 
gift in trust acquired a present vested 
interest, the trust, rather than the ben- 
ANS eficiaries, was the donee of the gift for 

. purpose of determining the number of 
exclusions of $5000 allowable under 
statute in estimating the amount of the 
gift tax. Revenue Act 1932, § 504(b), 
26 U.S.C.A. Int.Rev.Code, § 1003(b).— 
U. 8. vy. Ryerson, 114 F.2d 150, revers- 
ing Ryerson v. U. S., 28 F.Supp. 265. 

C.C.A.Ill. Under the Gift Tax Act, 
it is the transfer of property which is 
taxed, and not the receipt.—U. S. v. 
- Ryerson, 114 F.2d 150, reversing Ry- 

'erson v. U. S., 28 F.Supp. 265. 

4 C.C.A.Ji. In order to have a com- 
pleted gift, which can be taxed under 
the Gift Tax Act, there must be both 
-a donor and a donee.—uw. S. v.. Ryer- 
son, 114 F.2d 150, reversing Ryerson y. 

U._S., 28 F.Supp. 265. 
-_In the absence of an_ identifiable 
_ donee, who receives property, there is 
no “gift” within the meaning of the 
Gift’ Tax Act.—U. S. vy. Ryerson, 114 
F.2d 150, reversing Ryerson y. U. S., 
oi 28 E.Supp. 265. 


_D.C.Conn. Under statute providing 
that, where the gift is made in proper- 
_ty, the ‘‘value”’ thereof at date of gift 
shall be considered amount of gift for 
gift tax purposes, quoted word means 
he fair market value or price at which 
such property would change hands be- 
sween a willing buyer and a willing 
seller, neither being under any com- 

_ pulsion to buy or sell, and the ‘‘value” 
of a particular kind of property is not 
to be determined by a forced sale price, 


Shares of stock, which had been the 
_ subject of a gift on November 11, 1936, 
- would be deemed to have had a “market 
value,” within meaning of statute pro- 
viding that, where gift is made in 
yroperty, value thereof at date of gift 
shall be considered amount of gift, of 
$23.375 on November 11, if through all 
available commercial channels’ the 
shares could have been disposed of so 
s to yield an aggregate equivalent to 
$23.375 per share within such a period 
of time as a broker, reasonably skilled 
in dealing with such securities, would 
have taken if free from pressure by his 
‘lient to accomplish an advantageous 
liquidation in view of situation then 
existing. Revenue Act 1932, § 506, 26 
ULS.C.A. Int.Rev.Code, § 1005.—Groff v. 
Smith, 34 F.Supp. 319. 


of the gift.in determining the amount 
of federal gift taxes on such transfer. 
Revenue Act 1932, § 501, as amended 
26 U.S.C.A. Int.Rev.Acts, page 580; 
Code Pub.Gen.Laws Md.1924, art. 16, 
en EA tal v. Magruder, 34 F.Supp. 


D.C.Md. Where taxpayer made irre- 
vocable transfer to trust company for 
benefit of three living children and any 
future children without referring to 
them by name, of securities valued at 
time at $105,511.76, taxpayer was en- 
titled to have first $5,000 to each of the 
three children, or a total of $15,000, ex- 
cluded in determining total amount of 
net gifts subject to gift tax under Rev- 
enue Act of 1932. Revenue Act of 1932, 
§ 504(b), 26 U.S.C.A.Int.Rev.Acts, page 
585.—Hopkins v. Magruder, 35 F.Supp. 
79, supplementing 34 F.Supp. 381. 

Ct.Ci. Under a trust reserving to set- 
tlor power of revocation, trust property 
was to be regarded as part of settlor’s 


’ 


tlor revoked trusts and thereafter trans- 
ferred trust property to persons who 


€ had been beneficiaries under trust.— 
} Lester v. U. S., 35 F.Supp. 535. 
Ct.Cl. Where taxpayer executed 


trusts in 1931 for benefit of his daugh- 
ters, and taxpayer revoked such trusts 


estate for gift tax purposes, where set- . 


Lae ew 
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in 1934 and made payments to daugh- 


ters in 1938 of amounts exceeding $5,- 
000, taxpayer could not avoid liability 
for gift taxes on payments on ground 
that taxpayer had agreed to hold the 
property which had been subject of 
trusts and had been acquired from tax- 
payer’s deceased wife in trust for 
daughters’ benefit and that payments 
amounted to accounting by taxpayer, as 
trustee, especially where  taxpayer’s 
acts were inconsistent with idea that 
taxpayer held property in trust, and 
daughters acquiesced in such acts.—Les- 
terjiv2/0:).S.,/35, F.Supp. S30; : 

A moral obligation by donor to trans- 
fer property to donee is not a sufficient 
“consideration” to avoid incidence of 
ae tax.—Lester v. U. S., 35 F.Supp. 


; § 110 

C.C.A.Ga. Certificates issued by re- 
ceiver, who had been appointed for a 
railroad corporation by district court, 
under authority. of district court so 
that receiver could carry out borrowing 
agreement with United States were not 
“certificates of indebtedness of a cor- 
poration” within Revenue Act so as to 
require internal revenue stamps where 
corporation neither made nor was a 
party to agreement between receiver 
and United States and did not issue 
certificates. Revenue Act of 1926, tit. 
8, § 800 et seq., Schedule A, subd. 1, 
26 U.S.C.A. Int.Rev.Acts, page 288.—U. 
S. v. Pollard, 115 F.2d 134. 

C.C.A.Mass. Where property of an in- 
vestment trust was held in trust for 
benefit of holders of its transferable 
shares of stock, and such investment 
trust shares in turn were held by trus- 
tees of a voting trust in trust for hold- 
ers of voting trust certificates, sales by 
investment trust of legal title to voting 
trust certificates were subject to stock 
transfer tax under the Revenue Act as 
sales * * * or transfers of legal ti- 
tleto 2750" *icertifcares: * ae aior 
interest in property or accumulations in 
any corporation PMC. WINE Ee the 
certificates represented a beneficial ‘“in- 
terest in the property” of the invest- 
ment trust which constituted a ‘‘cor- 
poration” within the meaning of the 
act. Revenue Act of 1926, tit. 8, § 800, 
Schedule A, subd. 3, 26 U.S.C.A. Int. 
Rev.Acts, page 289.—U. S. v. Baker, 115 
F.2d 129, reversing Baker v. U. S., 21 
F.Supp. 577. 

The stock transfer tax is a revenue 
measure exclusively, and its language 
discloses general purpose to tax every 
transaction whereby the right to be or 
become a shareholder of a corporation 
or to receive any certificate of any in- 
terest in its property is surrendered 
by one and vested in another.. Revenue 
Act 1926, tit. 8, § 800, Schedule A, 
subd. 8, 26 U.S.C.A. Int.Rev.Acts, page 


. 289.—U. S. v. Baker, 115 F.2d 129, re- 


versing Baker v. U. S., 21 F.Supp. 577. 


€.C.A.Mo. ‘The exact limit of tax- 
payer’s undertaking or liability is not 
eontrolling in determining liability for 
documentary stamp tax. Revenue Act 
1926, § 800, 26 U.S.C.A, Int.Rev.Acts, 
page 284.—Central States Life Ins. Co. 
v. Sheehan, 117 F.2d 46, affirming 32 
H.Supp. 706. 

C.C.A.Mo. Refunding bonds issued 
by straw party to.whom corporate 
owner of the property had transferred 
legal title, pursuant to agreement with 
bondholder under which the property 
Was reconveyed to the corporation, and 
bearing legend that bond and interest 
coupons were subject to such agree- 
ment, were “bonds” and “corporate 
securities’. subject to documentary 
stamp tax, as against contention that 
they were not issued by a corporation. 
Revenue Act 1926, § 800, 26 U.S.C.A. 
Int.Rev.Acts, page 284.—Central States 
Life Ins. Co. v. Sheehan, 117 F.2d 46, 
affirming 32 F.Supp. 706. 

Extension and renewal agreements 
executed by corporation, though relat- 
ing to real estate mortgage notes with 
interest coupons attached executed by 
individuals long before corporation had 
become owner of mortgaged property, 
were subject to documentary stamp tax 
as “corporate securities” issued in fur- 
therance of a corporate function, not- 


withstanding that c 


assume personal liability fo 
Revenue Act 1926, § NerAg 
Int.Reyv.Acts, page 284.—C 
Life Ins. Co. v. Sheehan, 117 F.2d 46, 
affirming 32 F.Supp. 706. re 
. The documentary stamp tax statute 
is broad enough to cover instruments 
issued by a corporation with interest 
coupons attached or in registered form, 
known generally as “corporate securi- 
ties”, Revenue Act 1926, § 800, 26 U. 
$.C.A. Int.Rev.Acts, page 284.—Central 
States Life Ins. Co. v. Sheehan, 117 F. 
2d 46, affirming 32 F.Supp. 706. 
C.C.A.N.Y. Where bonds and mort- 
gages guaranteed by mortgage company 


and taken over by Superintendent of. 


Insurance under state statute enacted 
to meet emergency of financial depres- 
sion were subsequently taken over by 
mortgage commission under supplemen- 
tary legislation, a transfer thereof by 
Mortgage Commission to trustees ap- 
pointed in connection with reorganiza- 
tion which had been approved by two- 
thirds .of the certificate holders as re- 
quired by the statutes was not “wholly 
by operation of law’? but was due in 
substantial degree to the “voluntary” 
act of the certificate holders so as to 
be subject to documentary stamp tax. 
Revenue Act 1926 tit. 8, § 800 et seq., 


\ .CLA, 
entral States 


Schedule A(1, 9), as amended by Reve- | 


nue Act 1932, § 724(a), 26 U.S.C.A. Int. 
Rev.Acts, pp. 288, 297; Insurance Law, 
N.Y. § 400 et seq.; Unconsol.Laws N.Y. 
§§ 1756, 1769, 1796 et seq., 1801.—Weil 
v. U. S., 115 F.2d 999, reversing 30 F. 
Supp. 349. 

C.C.A.N.Y. The language of statute 
imposing stamp tax on all sales or 
transfers of legal title to any shares 
or certificates should not be restricted 
to an-unusual meaning. Revenue Act 
1926, tit. 8, § 800, Schedule A-3, as 
amended by Revenue Act 1932, § 723 
(a), 26 U.S.C.A. Int.Rev.Acts, page 290. 
—Niagara Hudson Power Corporation 
v. Hoey, 117 F.2d 414, affirming 34 F. 
Supp. 302. 

C.C.A.N.Y. Under New York statute, 


execution of certificate of consolidation — 


by respective officers of two corpora- 
tions pursuant to authority obtained 
from stockholders and in accordance 
with statute did not result in trans- 
fer of the property of the constituent 
corporations to the consolidated com- 
pany ‘‘wholly by operation of law” so 
as to exempt transfer of stock from 
stamp tax under Treasury Regulation 
exempting from tax transfers of stock 
resulting wholly by operation of law. 
Stock Corporation Law N.Y. § 86; 
Revenue Act 1926, tit. 8, § 800, Sched- 
ule A-3, as amended by Revenue Act 
1932, .§..723(a), 26 ,-U.S.C:A. 
Acts, page 290.—Niagara Hudson Pow- 
er Corporation v. 
affirming 34 F.Supp. 302. 

Where certificate of consolidation was 
executed by respective officers of two 
corporations pursuant to authority ob- 
tained from stockholders and «in ac- 
cordance with New York. statute, se 


that under New York law the property 


of the two corporations was deemed 
vested in the consolidated company, 
there was a ‘“‘transfer’ of the stocks 
received by the consolidated company 
from the constituent corporations, 
which was subject to stock transfer 
stamp tax. Stock Corporation Law N. 
Y. § 86; Revenue Act 1926, tit. 8, § 
800, Schedule A-3, as amended by Rev- 
enue Act 1932, § 723(a), 26 U.S.C.A. 
Int.Rev.Acts, page 290.—Niagara Hud- 
son Power Corporation v. Hoey, 117 
F.2d 414, affirming 34 F.Supp. 302. 


Formal differences in state laws re- + 


lating to consolidations and mergers 
of corporations should not be made the 
basis of discrimination in assessment 
of federal taxes under the statute im- 
posing stamp taxes on transfers of 
legal title to any shares or certificates, 
in absence of such a requirement by 
the federal statute. Revenue Act 1926, 


titA48; 800, Schedule A-3, as amend- 
ed by Revenue Act 1932, § 723(a), 26 
U.S.C.A. Int.Rev.Acts, page 290.—Ni- 


agara Hudson Power Corporation v. 
Hoey, 117 F.2d 414, affirming 34 F, 
Supp. 302. 


Int.Rey. — 
Hoey, 117 F.2d 414,. 


evenue Act 1926, tit. 8, § 


1932, § 723, 26 U.S.C.A.. Int.Rev.Acts, 
pages 284, 290.—Premier ‘Shar eS. iV. 
Rothensies, 117 F.2d 809. © 

C.C.A, Tex., Under state imposing 


stamp tax with respect to any instru- 
ment whereby any lands, tenements or 
other realty sold shall be transferred, 
‘stamps must be affixed to instruments 
which in substance convey interest in 
land, tenements or other realty, regard- 
less of the particular legal effects and 
consequences which may be attached to 
such instruments by laws of state in 
which property is situated. Revenue 
Act 1926, tit. 8, § 800, Schedule A, 
subd. 8, as added by Revenue Act 1932, 
§ 725, 26 U.S.C.A. Int.Rev.Acts,. page 
297.—Morrow v. Scofield, 116 F.2d 17. 

Under statute imposing documentary 
stamp tax, and in accordance with 
Texas law, 
payer assigned oil and gas leaseholds 
on land in Texas were instruments con- 
-yeying an interest.in ‘‘realty’? requiring 
stamps. Revenue Act 1926, tit..8, § 800, 
Schedule A, subd, 8, as added by Reve- 
nue Act 1932, § 725, 26 U.S.C.A., Int. 


Rev.Acts, page 297.—Morrow v. Sco- 
field: 116 F.2d 17. 
D.C.Cal. The transfer of corporate 


stock upon which a stamp tax is im- 
posed under Revenue Act of 1926, con- 
templates a transferor and a transferee. 
Revenue Act 1926, § 800, 26 U.S.C,A. 
Int.Rev.Acts, page 284: —'Transamerica 
Corporation v, Lewis, 37 F.Supp. 466. 
Under » provision of Revenue Act of 
1926 imposing a stamp tax on transfer 
of corporate stock, where corporation 


- issued stock in two other corporations 


' tax, 


to its stockholders as a stock dividend, 
corporation was ‘transferor’ and its 
stockholders were ‘transferees’ within 
meaning of the Act, and each transfer 
to a stockholder was taxable as a sepa- 
rate transaction under Revenue Act 
1926, § 800, 26 U.S.C.A. Int. Rey.Acts, 
page 284. —Transamerica Corporation v. 
Lewis, 37 F.Supp. 466. 

Under provision of Revenue Act of 
1926, imposing a stamp. tax on transfer 
of corporate stock, where corporation 
issued stock in two other corporations 
‘to its stockholders as a stock dividend, 
value of certificates surrendered by cor- 
‘poration to effect transfer to stockhold- 
ers did not determine the tax, but rath- 
er denomination of ‘certificates issued to 
each stockholder was the basis therefor. 
Revenue Act 1926, § 800, 26 U.S.C.A. 
Int.Rev.Acts, page 284. —Transamerica 
Corporation v. Lewis, 37 F.Supp. 466. 


D.C.La. A transfer of real estate by 
virtue of merger of corporations was 
not a “sale of real estate’, and there- 
fore was not subject to federal stamp 
since merging corporations could 
not receive any consideration for the 


transfer because they were extinguish- 


‘ed by acts of their stockholders in 
assenting to proposed agrecment of 
merger. Revenue Act 1926, Lite Si5§ 
800 et seq., Schedule A, subd. 8, as 


‘amended, 28 U.S.C.A. Int.Rev.Acts, page 
297.—Rochelle Inv. Corporation v 
Fontenot, 34 F.Supp. 118. ; 
D.C.N.J. Where New Jersey commis- 
sioner of banking and insurance, pur- 
suant to New Jersey statute, promul- 
gated order affecting business of mort- 
gage guaranty companies after proc- 
lamation of bank holiday by the Presi- 
dent of the United States, and a mort- 
gage guaranty company proposed a 
plan for its further operation to com- 
‘missioner, and he accepted plan, and 
certain holders of certificates of partic- 
ipating interest in mortgages also ap- 
proved plan which provided for ex- 
tension of maturities of certificates, ex- 
tension constituted “renewals” of cer- 
tificates within meaning of section of 
Internal Revenue Act imposing stamp 
“taxes on renewals of certificates of cor- 
porations, as against contention that 


stamp taxes interfered with police pow- 


‘ers of New Jersey, and that extension 
was not the “voluntary act” of cer- 
ce holders. Revenue Act 1926, Tit. 
§ eae and § 808, Schedule A(1), 26 
usc Ae Les Rey. Acts, pages 284, 287 


Tle aca Bie 


; 800, Sched- 
ule- A(3), as amended by Revenue Act 


“United States, 


~vided extension 


_ “corporate instruments”. 
instruments whereby tax-. 


39 F.Supp. 339. 

Where New Jersey pommdseiones of 
banking and insurance, pursuant to 
New Jersey statute, promulgated order 
affecting business of mortgage guar- 
anty companies after proclamation of 
bank holiday by the President of the 
and a mortgage guar- 
anty proposed a plan for its further 
operation to commissioner, and he ac- 
cepted plan, and certain holders of 
whole mortgages guaranteed by the 
company also approved plan which pro- 
of maturities of the 
mortgages, the extension did not con- 
stitute “renewals” within meaning of 
the section of the Internal Revenue Act 
imposing stamp taxes on renewals of 
instruments of any corporation, since 
the obligations guaranteed were those 
of individuals and the corporate guar- 
anty of payment did not make them 
Revenue Act 
1926, Tit. 8, § 800, and § 808, Schedule 


A(1), 26 U.S.C.A.. Int.Rev.Acts, pages 
- 284, 287; P.U.N.J.1933, p. 133.—Na- 
tional Commercial Title & Guaranty 


Co. v.. Kelly, 39 F.Supp. 339 

~D.C.N.Y. The statute imposing a 
stamp tax on all sales, or agreements 
to sell, or memoranda of sales or de- 
liveries of, or transfers of legal title 
to any shares or certificates, includes 
every transaction whereby the right to 
be or become a shareholder of a cor- 
poration or to receive any certificate 
of any interest in its property is sur- 
rendered by one and vested in another. 
Revenue Act 1926, tit. 8, § 800, Sched- 
ule A 8, as amended by Revenue Act 
1932, § 723(a), 26. U.S.C.A., Int.Rev. 
Acts, page 390.—Niagara Hudson 
Power Corporation v. Hoey, 34 F.Supp. 

Under New. York statute providing 
that upon filing of certificate of con- 
solidation all property of constituent 
corporations shall be deemed vested in 
the consolidated corporation, execution 
of a certificate of consolidation by re- 
spective officers of two utility com- 
panies pursuant to authority obtained 
from the stockholders and in accord- 
ance with statute did not result in 
transfer of constituent companies to 
consolidated company of property by 
operation of law so as to exempt trans- 
fer of stock from. stamp tax under 
treasury regulation exempting from 
tax transfers of stock resulting only 
by operation of law. Stock Corpora- 
tion Law N.Y. §§ 86, 89; Revenue Act 
1926, tit. 8, § 800, Schedule A 3, as 
amended by Revenue Act 1932, § 723 
(a). 26 U.S.C.A. Int.Rev.Acts,. page 290. 
—Niagara Hudson Power Corporation 
vy. Hoey, 34 F.Supp. 302. 


D.C.N.Y. Where New York. trust 
company holding shares of stock as ex- 
ecutor, administrator or trustee, or as 
escrow agent or as custodian or safe- 
keeping agent was merged pursuant to 
agreement with another New York trust 
company, there was no “transfer” of 
corporate shares within section of In- 
ternal Revenue Act imposing docu- 
mentary tax on transfers of corporate 
certificates, since what took place upon 
the merger was not to be distinguished 
from a “resignation” of the one trust 
company and the designation of a suc- 
cessor. Revenue Act 1926, tit. 8, § 800, 
Schedule A, par. 3, 26 U.S.C.A. Int:Rey. 
Acts, pages 284, 289; Banking Law 
N.Y. §§ 487-496 and 494.—City Bank 
Ferpers Trust Co. v. Hoey, 38 F.Supp. 


D.C.N.Y. The alternate phrases used 
in statute imposing a stamp tax on 
sales or transfers of shares of stock 
were intended to include every change 
in ownership of stock, however camou- 
flaged, but there was no intent to im- 
pose a dual tax, one upon an agree- 
ment to transfer and the other upon 
the transfer when made. Revenue Act 
1926 tit. 8, § 800 et seq., Schedule A, 
subd. 8, 26 U.S.C.A. Int. 
289.—Chesapeake & O. Ry. Co. v. Hoey, 
39 F.Supp. 

Where taxpayer and a corporation en- 
tered into an option agreement in 1932 
giving taxpayer exclusive right to buy 


'p. _1433.—National | Com- 
mercial Title & Guaranty Co. vy. Kelly, 


_v. Hoey, 39 F.Supp. 419. 


v.Acts, page. 


4 


pe TEE gh tie 


stock from corporation on or before 


February 1, 1936, an “amending agree- "63 " 
ment” executed by taxpayer and cor- | 
eration on January 29, 1936 embody- — 


ing substantially same terms as origi- 
nal agreement, but requiring taxpayer 
to deposit additional earnest money 
and extending termination date of op- 
tion was not an “agreement to sell’, 


and execution and delivery of amend- — 


ing agreement was not a new taxable 
event, within statute imposing a stamp 
tax on sales of or agreements to sell 
stock, and hence taxpayer was not li- 


able for stamp tax on a subsequent 
Revenue | 


transfer of stock to taxpayer. 
ae 1926, tit. 8, § 800 et seq., Schedule 


page 289 _—Chesapeake & tj Oz ye 


D.C.Pa. Where corporation institute 
stock purchase plan for employees u 
der which | corporation cause 
credited to employees in special stoc 
ledger stock which was to be paid fo 


by corporation 
thereon 


employees under the plan, which Ww! 
voted by treasurer and on which divi- 
dends were declared and credite 
employees was “issued”, 
come subject to issuance taxy2 
against contention that stock one 
merely “treasury stock’ A 
treasurer for purpose of identityi 
of shares involved in 


agreement with employees. 


Act 1926, tit. 8, § 800 et seq., Schedule _ 
A-2. as amended by Revenue "Act 193: 


§ 722(a), 26 U.S.C.A. Int.Rey.Act, page 
288.—H. J. Heinz Co. v. Driscoll, sce 


Where corporate stock: 
credited ‘to employees on private sto< 


actually issued directly to treasurer t 
be held in trust for employees under 
agreement for stock purchase by 
ployees who assigned their interests 
stock to corporation and constituted 


there was a ‘‘transfer’ of the stock 
which was subject to tax on capital 
stock sales or transfers. Revenue Act 
1926, tit. 8, § 800 et seq., Schedule. 
3. as amended by Revenue Act 1932, 


(238), 226) US. CLAG Int.Rev.Act, page 
290.—H. J. Heinz Co. v. Driscoll, 387 F 
Supp. 803. 


In determining tax liability of cor- 
poration as result of transfer of cor- 
porate stock in connection with stock 
purchase plan for employees, it was 
immaterial that corporation instead of 
transferring certificate to employees 
and causing employees to transfer 
them to the corporate treasurer, 
tually transferred them directly to the 
treasurer. Revenue Act 1926, tit. 
800 et seq., Schedule A-3, as amende 
by Revenue Act 1932,§ acta 26 U. 
C.A. Int.Rev.Act, page 290.—H. 
Heinz Co. v. Driscoll, 37 F.Supp. 803. 


A transfer of derporate stock is not 


free from taxation because it is made 
to one who has no beneficial interest — 
in the stock received. Revenue Act 


subd. 3, 26 U.S.C.A. Int.Rey.Acts, — 
Cony 


so as to be-' 


ledger kept by treasurer but stock was _ 
i 


Spee 


Beas 


ee 


1926, tit. 8, § 800 et seq., Schedule A- 


Brae | amended by Revenue Act+1932% 
§ 723(a), 26 U.S.C.A. Int.Rev.Act, page 
290.—H. J. Heinz Co. vy. Driscoll, 37 
F.Supp. 803. 


Transfer of corporate stock in con- 
nection with a stock purchase plan for 
employees under which stock was is- 
sued to corporate treasurer to be held 
for employees until stock was paid for, 
was not exempt from taxation under 
provision of taxing statute that it was 
not intended to impose a tax upon an 
agreement evidencing a deposit of cer- 
tifieates of collateral security for money 
loaned thereon which certifieates are 
not actually sold, since the stock in- 
volved in the plan wag the subject of 
a ‘“‘sale’ and not a “loan” even though 
delivery of the stock was deferred un- 
til full payment therefor. Revenue 
Act 1926, tit. 8, § 800 et seq., Schedule 

A-3, as amended by Revenue Act 1932, 
§ 723 (a), 26 U.S.C.A. Int.Rev.Act, page 


§ 110 

290.—H. J. Heinz Co. v, Driscoll, 37 

F.Supp. 803. ‘ 
D.C.Pa. A “corporate security”, 


within provisions of the Revenue Act 
imposing stamp tax, is simply a means 
adopted by corporation to secure funds 
whieh it can employ in its business, 
and, by making a larger return on 
funds so secured, it is enabled to pay 
its obligation under the corporate se- 
curity issued and also secure an income 
for itself. Revenue Act 1926, tit. 8, § 
800 et seq., Schedule A, subd. 1, 26 U. 
8.C.A. Int.Rev.Acts, pages 284, 288.— 
Pennsylvania Co. for Insurances on 
Lives and Granting Annuities v. U. S., 
39 F.Supp. 1019. 

“Corporate securities’, within provi- 
sions of the Revenue Act imposing 
stamp tax, represent most commonly 

used means through which corporation 
secures funds for use in the operation 
of its business, and_ securities issued 
for such purpose evidence a direct ob- 
ligation of the corporate body. Rey- 
enue Act 1926, tit. 8, § 800 et seq,, 
Schedule A, subd. 1, 26 U.S.C.A. Int. 
_ Rev.Acts, pages 284, 288.—Pennsyl- 
--vania Co. for Insurances on Lives and 
aed ecpting Annuities v. U. S., 39 F.Supp. 


mortgage, which were issued by corpo- 
rate trustee without any guaranty or 
- jiability on its part except for wilful 
or intentional breach of trust, were not 
“corporate securities’ within provisions 
of the Revenue Act imposing stamp tax, 
especially where such certificates were 
‘not generally called or referred to or 
_ known as corporate securities. Revenue 
Act 1926, tit. 8, § 800 et seq., Schedule 
A, subd. 1, 26 U.S.C.A. Int.Rey.Acts, 
pages 284, 288.—Pennsylvania Co. for 
Insurances on Lives and Granting An- 
‘nuities v. U. S., 39 F.Supp. 1019. 
 p.c.Pa. Certificates of interest in 
bond and mortgage, which were issued 
by corporate trustee without any guar- 
anty or liability on its part except for 
; willful or intentional breach of trust, 
 —~-were not ‘‘sales’’, “agreements to sell’, 
“memoranda of sales’, or ‘other evi- 
dence of transfers or sales”, within pro- 
- -yisions of the Revenue Act imposing 
stamp tax. Revenue Act 1926, tit. 8, § 
+ 800 et seq., Schedule A, subd. 9, 26 
-  WU.S.C.A. Int.Rev.Acts, pages 284, 297. 
_ —Pennsylvania Co. for Insurances on 
Lives and Granting Annuities v. U. S., 
39 F.Supp. 1019. 
D.C.Wash. The documentary stamp 
_tax statute requires payment of a tax 
upon all deliveries of certificates of 
stock whether by assignment in blank 
or by delivery or by any paper or 
agreement, whether entitling the holder 
in any manner to profit by such share 
or certificate or not. Revenue Act 1932, 
~ + § -728(a), 26 U.S.C.A. Int.Rev.Acts, page 
+ 630.—Hollister v. U. S., 38 F.Supp. 7. 


Transaction whereby corporate stock 
owned by two stockholders was in- 
_dorsed in blank and deposited with 
-. trustee for delivery to survivor upon 
death of either stockholder, pursuant 
_ to contract having for its purpose the 
-eontinuity of operation of corporation 
after death of either stockholder, was 
subject to documentary stamp tax. 
Revenue Act 1926, tit. 8, § 800 et seq., 
Schedule A, subd. 3, 26 U.S.C.A. Int. 
Reyv.Acts, page 289; Revenue Act 1932, 
§ 723(a), 26 U.S.C.A. Int.Rev.Acts, page 
- 630.—Hollister vy. U. S., 38 F.Supp. 7. 


x Ct.Cl. Where Illinois life insurer, as 
permitted by Illinois statute, deposited 
with the Director of Insurance securi- 
ties equal to statutory reserve on cer- 
tain policies designated as registered 
policies in accordance with statute pro- 
viding that the securities should be le- 
gally transferred to the Director and 
should be held in trust by him, securi- 
ty deposits and withdrawals were sub- 
ject to the federal stamp tax, even 
though the transactions did not involve 
the transfer of a_ beneficial interest. 
Smith-Hurd Stats.Ill. ¢c. 73, §§ 205 
et seq., 240 et seq.; Revenue Act 1926, 
tit. 8, § 800 et seq., Schedule A(9), as 
added by Revenue Act 1932, § 724(a), 
26 U.S.C.A. Int.Rev.Acts, page »634.— 
Franklin Life Ins. Co. v. U. 8., 37 F. 
Supp. 155. 


Certificates of interest in bond and 


INTERNAL REVENUE 

Ct.cl. A national bank was not en- 
titled to refund of stamp tax paid by 
it on shares of preferred stock which 
bank issued to Reconstruction Finance 
Corporation under statute exempting 
from tax stock in national bank when 
held by Reconstruction Finance Cor- 
poration. Revenue Act 1926, § 800, 26 
U.S.C.A. Int.Rev.Acts, page 284; Rev- 
enue. Act 1932, § 722, 26 U.S.C.A. Int. 
Rey.Acts, page 629; 12 U.S.C.A. § 51d 
et seq.—Merchants Nat. Bank of Mobile 
Vic UeiS ol HPSORP. oo 


©.C.A.Tex. The treasury regulation 
that what constitutes land, tenements or 
other realty under statute imposing 
stamp tax with respect to instruments 
conveying interest in land, tenements or 
other realty is determinable by laws of 
the state in which property is situated, 
is not part of the statute but is a mere 
rule of thumb which cannot operate 
to impair or invalidate the statute 
where laws of a state do violence to the 
purport and intent thereof. Revenue 
Act 1926, tit. 8, § 800, Schedule A, subd. 
8, as added by Revenue Act 1932, § 725, 
26 U.S.C.A. Int.Rev.Acts, page 297.— 
Morrow v. Scofield, 116 F.2d 17. 

The treasury regulation that what 
constitutes land, tenements or other 
realty under statute imposing stamp tax 
with respect to instruments conveying 
interest in land, tenements or other real- 


ty is determinable by laws of the state ’ 


in which property is situated, does not 
operate to impair or invalidate the stat- 
ute, even if treated as a part thereof, 
when reasonably construed to mean 
merely that where there may be a rea- 
sonable difference of opinion as to legal 
effect of an instrument the law of state 
where property is situated will be look- 
ed to as controllmg. Revenue Act 1926, 
tit. 8, § 800, Schedule A, subd. 8, as 
added by Revenue Act 1932, 
U.S.C.A. Int.Rev.Acts, page 297.—Mor- 
row v. Scofield, 116 F.2d 17. 


§ 123 

C.C.A.7. In statute imposing process- 
ing tax and providing that the term 
“processing”? means, in case of hogs, the 
slaughter of hogs “for market’, the 
words “for market” are used to distin- 
guish between the slaughtering of hogs 
by or for an owner for home consump- 
tion and the slaughtering of hogs where 
the resultant product is sold. Agricul- 
tural Adjustment Act § 9(a), 48 Stat. 
35, 7 U.S.C.A. § 609(a)—Fuhrman & 
Forster Co. v. Commissioner of Internal 
Revenue, 114 F.2d 863. 

Where meat packer did not operate 
its own abattoir but engaged a customs 
slaughterer to kill the hogs at an 
agreed price per head, the slaughterer 
was the ‘‘processor” and was obligated 
to pay processing tax under statute im- 
posing processing tax upon the first 
domestic processing of commodities to 
be paid by the processor and providing 
that the term “processing” in case of 
hogs meant the slaughter of hogs “for 
market”. Agricultural Adjustment Act 
§§ 9(a, d), 15(b), 48 Stat. 35, 36, 39, 7 
U.S.C.A. §§ 609(a, d), 615(b).— Fuhrman 
& Forster Co. v. Commissioner of Inter- 
nal Revenue, 114 F.2d 868. 


§ 124 

C.C.A.7. Where meat packer did not 
operate its own abattoir but engaged 
a customs slaughterer to kill the hogs 
at an agreed price per head, the 
slaughterer sent packer invoices for 
killing charge and separate notices of 
processing taxes, and. money collecteu 
from processor was actually used by 
slaughterer for payment of processing 
taxes, in failing to provide a-refund 
to the packer, the refund statute did 
not violate ‘due process,’ since the 
packer was not the first domestic 
processor and therefore was not liable 
for the tax under the Agricultural 
Adjustment Act and had no right to a 
refund. Agricultural Adjustment Act, 
48 Stat. 31, 7 U.S.C.A. § 601 et seq.; 
Revenue Act 1936, § 902, 7 U.S.C.A, 
§. 644._FPuhrman & Forster Co. vy. 
ommissioner of Internal Revenue, 114 
F.2d 863. 

D.C.Ul. ‘Floor stock taxes’’ collected 
under the Agricultural Adjustment Act 
from taxpayer which was engaged in 


products w 


ere illegally 
cultural Adjustment A 
and § 16, 7 U.S.C.A. § 
§ 616; Revenue Act 193 
7 U.S.C.A. §§ 644-647.—Cu 
Co..v. U. S., 37 F.Supp. 563. — . 

D.C.lowa. he statutes imposing so- 
cial security tax on employees and on 
employers of eight or more persons 
are valid. 26 U.S.C.A. Int.Rev.Code, 
§§ 1400, 1600.—Kaus v. Houston, 35 
F.Supp. 327. 

D.C.N.J. The capital stock tax 
statutes permitting taxpayer to de- 
clare value of capital stock as basis 
for tax for first taxable year are not 
unconstitutional on ground that they 
are arbitrary, indefinite, “discrimina- 
tory,” lacking in classification, and 
without standard or method for deter- 
mination. National Industrial Recoy- 
ery Act, §§ 215, 216, 48 Stat. 207, 208; 
Revenue Act 1934, §§ 701, 702, 26 U.S. . 
C.A.Int.Rev.Acts, pages 787, 789; Rev- 
enue Act 1935, §§ 105, 106, 26 U.S.C.A. 
Int.Rey.Acts, pages 796, 800; U.S.C.A. 
Const. Amends. 5, 10.—U. S. Steel 
Products Co. v. U. S., 36 F.Supp. 368. 

D.C,Okl. The provisions of the Na- 

tional Industrial Recovery Act impos- 
ing an annual capital stock tax on the 
value of the capital stock as declared 
by assessed corporation and an ex- 
cess profits tax computed with regard 
to adjusted deelared value of corpora- 
tion’s capital stock are not unconstitu- 
tional as depriving assessed corpora- 
tion of its property without ‘due proe- 
ess of law” under the Fifth and Four- 
teenth Amendments, National Indus- 
trial Recovery Act, §§ 215(a, f), 216(a), 
48  Stat.. 207, 208; U.S.C,A.Const. 
Amends, 5, 14.—Stanolind Oil & Gas 
Co. v. Jones, 34 F.Supp. 965. 
__D.C.Pa. Statutory provision prohib- 
iting refund of taxes paid under Agri- 
cultural Adjustment Act except on con- 
dition that claimant prove that he bore 
the burden of the tax and that he has 
not been. relieved thereof, nor reim- 
bursed therefor nor shifted such bur- 
den, directly or indirectly, held not un- 
constitutional as interposing an insur- 
mountable barrier to recovery, because 
such conditions® are necessary to pre- 
vent unjust enrichment. Agricultural 
Adjustment Act 1933, § 16, 7 U.S.C.A. 
§ 616; Revenue Act of 1936, § 902, 7 
U.S.C.A. § 644.—Vennell v. U. S., 36 F. 
Supp. 646. t 

W.Va. Under the Social Security 
Act, exactions on employers of labor 


are “taxes’’ within the constitutional 
power of Congress. Social Security 
Act, § 804, 42 U.S.C.A.. § 1004. ‘as 


amended by 26 U.S.C.A. Int.Rey.Code, 
S be nae v. James, 12 S.E. 


§ 140 

C.C.A.I].. Where same persons 
owned stock in corporation manufac- 
turing face and hand lotions and a 
sales corporation subsequently organ- 
ized to which manufacturing .corpora- 
tion sold all of its products ‘for dis- 
tribution to wholesalers, the inter- 
company sale was not a “sale at arm’s 
length’, and hence Internal Revenue 
Commissioner properly computed man- 
ufacturer’s excise taxes on fair market 
price of products, rather than price 
paid by sales corporation. Revenue 
Act 1932, §§ 601 et seq., 603, and § 
619, as amended by Revenue Act 1939, 

3, 26 U.S.C.A. Int.Rev.Acts, pages 
603 et seq., 608, and 26 U.S.C.A. Int. 
Rev.Code. § 3401.—Campana Corpora- 
tion v. Harrison, 114 F.2d 400. 


Where same persons owned stock in 
corporation manufacturing face and 
hand lotions and a sales corporation 
subsequently organized to which man- 
ufacturing corporation sold all of its 
products for distribution to whole- 
salers, commissioner properly com- 
puted manufacturer’s excise taxes on 
price received by sales corporation 
from. wholesalers, but erred in failing 
to exclude selling and advertising costs 
incurred by sales corporation from 
basis employed. Revenue Act 1932, § 
601 et seq., 603, and § 619, as ane 
by Revenue Act 1939, § 3, 26 U.S.C.A. 
Int.Rev.Acts, pages 603 et seq., 608, 


sale between two corporations is at 
arm’s length, it is necessary to look at 
stockholders behind the corporate struc- 
tures. Revenue Act 1932, § 601 et seq., 
and § 619,.as amended by Revenue 
Act 1939, § 3, 26. U.S.G:A.. Int.Rev. 
Acts, page 603 et seq., and 26 U.S.C.A. 
Int.Rev.Code, § 3401.—Campana Corpo- 
’ ration v. Harrison, 114 F.2d 400. 
Generally, manufacturer’s excise tax- 
es are measured by manufacturer’s 
actual sales price at factory or place 
of production, but, if an article is 
sold at retail, on consignment, or in a 
transaction otherwise. than at arm’s 
length and at less than fair market 
price, then the tax is computed on 
the price for which such articles are 
sold, in ordinary course of trade, by 
manufacturers or producers thereof. 
Revenue Act 1932, § 601 et seq., and 
§ 619, as amended by Revenue Act 
1939,°§ 3, 26 U.S.C.A.. Int.Rev.Acts, 
page 603 et seq., and 26 U.S.C.A. Int. 
Rev.Code, § 3401.—Campana Corpora- 
tion v. Harrison, 114 F.2d 400. 


Where immediate sale from manu- 
facturer is not at arm’s length and 
there is in evidence the wholesale 
price, the Revenue Act manifests the 
congressional intent, in view of its 
legislative history, that the wholesale 
price should form the basis in com- 
puting manufacturer’s excise taxes. 
Revenue Act 1932, § 601 et seq., and 
§ 619, as amended by Revenue Act 
1939, § 3, 26. U.S.C.A. . Int.Rey.Acts, 
page 603 et seq., and 26 U.S.C.A. Int. 
Rey.Code, § 3401.—Campana Corpora- 
tion y. Harrison, 114 F.2d 400. 

©.C.A.Minn. Where sales of furs 
were made by manufacturing company 
to its subsidiary sales company which 
was organized in an attempt by manu- 
facturing company to evade excise tax- 
es, and sales company sold the furs 
at wholesale and retail, the Commis- 
sioner of Internal Revenue and the 
Distriet Court improperly fixed as basis 
for imposing excise tax price at which 
sales company sold furs to retailers, 
in view of statute under which the 
tax was to be applied to price for 
which the fur products. were sold in 
ordinary course of trade by manu- 
facturers. Revenue Act of 1932, § 604, 
26. U.S.C.A. Int.Rev.Acts, page 609, 
and § 619(b), 26 U.S.C.A. Int.Rey.Code, 
§ 3441(b):—E. Albrecht & Son vy. 
Landy, 114 F.2d 202, reversing 27 F. 
Supp. 65. : 

C.C.A.Pa. Under statute imposing 
excise tax upon any of enumerated ar- 
ticles, including toilet soaps, and “any 
similar substance, article, or prepara- 
tion, by whatsoever name known or dis- 
tinguished’”’, which are ‘‘used or applied 
or intended to be used or applied for 
toilet purposes”, two tests which must 
be met for tax liability are that the 
object taxed must either be or be simi- 
lar to one of the enumerated articles 
and it must be used or intended to be 
used for toilet purposes. Revenue Act 
of 19382; § 603, 26 U.S.C.A.Int.Rev.Acts, 
page 608.—Mione Mfg. Co. vy, U. 8., 114 
F.2d 647. 

Mechanics’ hand paste which, like 
toilet soap, contained anhydrous soap, 
alkaline salts, and water, was per- 
fumed, produced a. lather, and was 
principally used in cleansing body, was 
similar to ‘‘toilet soap” and was used 
for ‘‘toilet purposes’? within statute im- 
posing excise tax upon toilet soaps and 
any similar substance used or intended 
to be used for toilet purposes, notwith- 
standing dissimilarities to toilet soaps 
in feel, texture, appearance, presence of 
abrasive, and chemical composition, es- 


. Y Dp 
dine salts, and not 


ct to amount of alka- 
twithstanding it was 
used to some extent as a general house- 
hold cleanser in addition to principal 
use for removal of grease and grime 
from hands. Revenue Act of 1932, § 
603, 26 U.S.C*A.Int.Rev.Acts, page 608. 
—Mione Mfg. Co. a S., 114 F.2d 647. 
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§ 

C©.C.A.3. A coal company entitled to 
exemption from regulatory provisions 
of the Bituminous Coal Act of 1937 
as a:consumer of its own coal is not 
only exempt from regulation, but also 
is exempt from 19% per cent. excise 
tax imposed upon coal producers not 
code members. Bituminous Coal Act 
of 1937, §§ 3(b), 4, 4, pt. 2(1), 4-A, 15 
U.S.C.A. §§ 830(b), 831-833, 833(1), 834. 
eat Sh yale Mining Co. Co. v. Gray, 120 


F.2d 
The Section of the Agricul- 


cially with | ec 


C.C.A.7. 
‘tural Adjustment Act, which provides 
that if a sales contract entered into 
prior to passage of act does not permit 
the addition of the processing tax to 
contract price, then unless the contract 
prohibits such addition, the vendee 
shall pay so much of the tax as is not 
permitted to be added, does not relieve 
the processor of his liability to pay the 
processing tax. Agricultural Adjust- 
ment Act § 18, 7 U.S.C.A. § 618:.—AI- 
bert Miller & Co. v. Commissioner of 
Internal Revenue, 120 F.2d 789. 
C.C.A.Cal. A corporation which ac- 
quired worn-out armatures, stripped 
them to the core, and, through use of 
old core and new material, turned out 
rebuilt armatures for the general mar- 
ket, was engaged in “manufacture” of 
“production” within statute imposing 
excise tax upon manufacturers or pro- 
ducers of automobile parts or accesso- 
ries. Revenue Act 1932, § 606(c), 26 U. 
8.C.A. Int.Rev.Acts, page 610.—U. S. v. 
Armature Exchange, 116 F.2d 969, re- 
versing Armature Hxchange vy. U. S., 28 
F.Supp. 10 


C.C.A.111. Bowling alleys, which are 
merely instrumentalities necessary to 
playing of game of bowling, and which 
are neither games nor parts of games, 
and are neither commonly nor com- 
mercially known as “sporting goods”, 
are not subject to manufacturer’s excise 
tax on ‘‘sporting goods.” Revenue Act 
1932, § 609, 26 U.S.C.A. Int.Rev.Acts, 
page 612.—Brunswick-Balke-Collender 
Co. v. Harrison, 116 F.2d 786. 


C.C.A.Pa. Under act imposing an ex- 
cise tax on sporting goods specifically 
enumerated in 13 groups, ‘games and 
parts of games’, and ‘‘all similar arti- 
eles commonly or commercially known 
as sporting goods”, the phrase ‘“‘games 
and parts of games’ is a basket clause 
intended to bring within purview of 
act all articles designed and intended 
for games, whether included in the 13 
eategories or not, and hence hole cups, 
‘flagpoles, and markers designed for use 
on golf links are subject to the excise 
levied by the act. Revenue Act 1932, § 
609, 26 U.S.C.A, Int.Rey.Acts, page 612. 
—Edward J. Darby & Son y. Rothen- 
sies, 116 F.2d 268, certiorari denied 61 
S.Ct. 836 


Under act imposing an excise tax on 
sporting goods specifically enumerated 
in 13 groups, ‘‘games and parts of 
games”, and ‘all similar articles com- 
monly or commercially known as sport- 
ing goods”, Congress intended to elimi- 
nate any question concerning the tax 
status of articles specifically listed but 
did not intend by that specification to 
exclude from taxation other articles de- 
signed or intended for use in the 
games in which the specific articles 
enumerated -are used. Revenue Act 
1932, § 609, 26 U.S.C.A. Int.Rev.Acts, 
page 612.—Hdward J. Darby & Son, 
Inc. v. Rothensies, 116 F.2d 268, cer- 
tiorari denied 61 S.Ct. 836. 

D.C.Del. Under Revenue Act impos- 
ing a processing tax upon the “first 
domestic processing” of coconut oil, 
sesame oil, palm oil, palm kernel oil 
or sunflower oil or of any combina- 
tion or mixture thereof where there 
has. been no previous first domestic 
processing, the phrase “first domestic 
processing’ refers to the first domestic 
processing after the act became a law 


— 


bs § 141 


— won 


and manufacturer who at time act be-* aa 


came effective had oils that had been 
processed one or more times in the 
United States was subject to the tax 
where the oils were subjected to fur- | 
ther processing after passage of the 
act. Revenue Act 1934, § 602%, 26U.S. | 
C.A. Int.Rey.Acts, page 778.—Colgate- 
Ege oe ae Co. v..U. 8.5.37 E.Suppsy lee 


D.C.N.Y. The terms “manufacturer” 
and ‘producer’ in statute imposing © 
manufacturers’ excise tax on certain — 
articles sold by manufacturer or pro- 
ducer are synonymous and “manufac- 
ture’ means the creation or produc- 
tion of a product from raw materials — 
or by combining two or more products 
to form a new and different one. Rey- 
enue Act 1932, § 603, 26 U.S.C.A. Int. 
Rev.Acts, page 608.—Charles Marchand © 
Co. y. Higgins, 36 F.Supp. 792. Ane 

D.C.N.Y. Where 


Pukey 


it appeared that — 


a 
sale and_ distribution of “Marchand’s 


same into cartons which were delivered 
to the taxpayer’s warehouse and that 
thereafter the taxpayer delivered the — 
product to its customers in the same ~ 
condition as when received, the ta 
payer was not a “manufacturer” o 
“producer” within statute imposing t 
on manufacturer or producer of toilet 
preparations and therefore was not sub-_ 
ject to the excise tax. Revenue Act 
603, 26 U.S.C.A. Int.Rev. 


Higgins, 36 F.Supp. 792. his a 
Where it appeared that taxpaye 
business consisted mainly of sale and 
distribution of a hair wash, and that 
physical manufacturing of the product 
was done by another, but there was no 
relationship between the taxpayer and 
the actual manufacturer other than — 
that of manufacturer and_ purchase 
and both parties did not deal exclusive- | 
ly with each other, the taxpayer could 
not be subjected to manufacturers’ ex- \ 
cise tax on theory that the actual man- ~ 
ufacturer was no more than a manufac- 
turing agent of the taxpayer making 
the taxpayer taxable as a principal. | 
Revenue. Act 1932, § 603, 26 U.S.C.A. © 
Int.Rev.Acts, page’.608.—Charles Mar- — 
chand Co. v. Higgins, 36 F.Supp. 792. — 
Ct.Cl. The word “gasoline”, as used — 
in Revenue Act of 1932 imposing tax 
on gasoline sold by importer or pro- 
ducer, would not be construed as in- | 
cluding casing-head or natural gasoline, __ 
and hence tax imposed on taxpayer 
for casing-head or natural gasoline sold 
to railroad company for specified use 
by railroad company in melting snow 
and ice from its railroad switches and 
frogs was improper. Revenue Act 1932, 
§ 617, 26 U.S.C.A.Int.Rev.Acts, page 616. 
—Coleman vy. U. S., 37 F.Supp. 273. , 


Under provision of Revenue Act of 
1932 imposing tax on gasoline sold by 
importer or producer, and defining word 
“gasoline’ as Meaning gasoline, benzol, 
and “any other liquid the chief use of 
which is as a fuel for the propulsion. 
of motor vehicles, motorboats, or air- 
planes’, the quoted clause would be 
construed as descriptive of the liquids © 
to which the act applies, in view of use © 
of word ‘‘other’’, which connects the 
fuels described in the last class with 
the two first mentioned. Revenue Act b 
1932, § 617, 26 U.S.C.A. Int.Rey.Acts, ie 
page 616.—Coleman vy. U. S., 37 F.Supp. Ca 

Ct.Cl. Wvidence supported court 
commissioner’s finding that dairy com- 
pany was the “manutacturer” of adul- 
terated butter, so as to be liable for 
tax thereon, as against contention that 
one of company’s employees after hours 
had churned into butter some sour 
cream that he had-been ordered to de- 
stroy and had put resultant butter in 
ice box without authority and: without 
knowledge of management.—Arrow 
Dairy Co. v. U. S., 37 F.Supp. 929. 


‘oe 


§ 141 


x Ct.Cl. Use of Philippine cocoanut oil 
ae as shortening in bakery products after 


effective date of revenue act imposing 
tax on “first domestic processing” of 
cocoanut oil was subject to tax not- 
withstanding that taxpayer had oil on 
hand when act became effective and 
that seller of oil to taxpayer had there- 
tofore processed it. Revenue Act 1934, 
§ 602%4(a), 26 U.S.C.A. Int.Rev.Acts, 
page 778—Tasty Baking Co. v. U. S§., 
38 F.Supp. 844. 
§ 141% 

D.C.Iowa. Where taxicab company 
purported to lease cabs to drivers under 
‘ arrangement whereby drivers furnished 

_ gasoline and oil and remitted to com- 

pany $3 per day for use of cabs and re- 
tained remaining amount collected dur- 
ing the day, and the company received 
calls for cab service which it trans- 
mitted to outlying cab stations, the 
company was engaged in operating a 
line of taxicabs as a “common Carrier’, 
and a ‘master and servant relationship” 
_ existed betweeen company and its driv- 
ers, and the company was subject to so- 
cial security taxes. 26 U.S.C.A. Int, 
 Rey.Code, §§ 1400, 1600, 3653.—Kaus 
vy. Huston, 35 E.Supp. 327. 
D.C.OkIl. The fact that Commissioner 
of Internal Revenue classified plaintiff, 
-an Oklahoma corporation, as an educa- 
- tional nonprofit corporation, without 
capital stock, as a civic league under 
income tax laws was not ground for 
- commissioner’s refusal to classify plain- 
_ tiff under Social Security Act as a cor- 
poration created exclusively for educa- 
- tional purposes with no net earnings 
which inured to benefit of any private 
shareholder or individual. 18 Ok1.St. 
Ann. § 541; Social Security Act, §§ 
aes 801-811, 42 U.S.C.A. §§ 1001-1011.— 
Better Business Bureau of Oklahoma 
City vy. Jones, 34 F.Supp. 573.’ 


An Oklahoma corporation incorpo- 
‘rated as an educational nonprofit cor- 
poration, without capital stock, 
conducted for sole purpose of educat- 
public, without charge and with- 
discrimination as to membership 


Ghabel 
“ou 


D.C.Wis. The breeding, raising and 
pelting of foxes is “agricultural labor” 
within the Social Security Act, for 
purpose of determining exemptions, 
and “liye stock” includes fur bearing 
: animals raised in captivity. Social Se- 
~~ eurity Act 1935, § 209 as amended Aug. 

10, 4939, 42 U.S.C.A. § 409.—Fromm 
Bros. v. U. S., 35 F.Supp. 145. 


yt Social security taxes are imposed on 

'jncome represented by wages and are 

measured by wages paid in employ- 
" ment, the test of whether taxes are due 
ny being ordinarily governed by the na- 
ture of the services rendered. Social 
Security Act 1935, § 209, as amended 
Aug. 10; 1939, 42° U.S.C-A.. § 409.— 
Fromm Bros. y. U. 8., 35 F.Supp. 145. 

; § 142 

C.C.A.Pa. The phrase “cases of 
fraud,’ as used in statute providing 
that nothing contained in subsection of 
statute relating to keeping of record 
by manufacturer of liquors shall be 
construed to authorize an assessment 
upon materials used in producing liq- 
uors, etc., but that the subsection shall 
not apply to ‘‘eases of fraud”, was in- 
tended to mean instances of fraud such 
a as occurrences in connection with a 
if brewer’s account and report of materi- 
i. als received and used by him or in his 
e payments of a tax on the reported 
7 product which indicate fraudulent pur- 
LN 
‘ 


pose and action; there being no occa- 
sion to limit the word ‘‘cases’” to its 
technical legal meaning, and which 
therefore must be given its common 
significance. 26 U.S.C.A. Int.Rev.Code, 
§§ 3150(c), 3155(c).—U. S, v. Fidelity & 


and - 
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Casualty Co. of New York, 115 F.2d 


§ 166 Res iN : 

C.C.A.I1l, Charges made by country 
elub for use of swimming pool and 
skating rink by members and guests 
were ‘admission charges’’ within Reve- 
nue Act, and were subject to tax. Rev- 
enue Act 1926, § 500(a) (1), as amend- 


ed by Revenue Act 1932, § 711(a), 26 
U.S.C.A. Int.Rev.Acts, page 270.—Hx- 
moor Country Club v. U. S., 119 F.2d 


961. : 

A county club making charges 
against members and guests for use 
of swimming pool, skating rink, and 
for privilege of dining and dancing was 
liable for tax on admissions imposed 
by Revenue Act although club’s prem- 
ises and activities were not open to 
public nor operated for profit. Revenue 
Act 1926, § 500(a), (1), as amended 
by Revenue Act 1932, § 711(a), 26 U. 
S.C.A. Int.Rev.Acts, page 270.—Exmoor 
Country Club v. U. S., 119 F.2d 961. 

A. country club making charges 
against members and guests for use of 
swimming pool and. skating rink and 
for privilege of dining and dancing was 
liable for tax imposed on amount paid 
for admission to any place, as against 
contention that club’s rink, pool, and 
dance floor were not “places” within 
Revenue Act. Revenue Act 1926, § 500 
(a) (1), as amended by Revenue Act 
1932, § 711(a), 26 U.S.C.A. Int.Rev.Acts, 
page 270.—Exmoor Country Club v. U. 
S219 Wed. 96.1. 

C.C.A.Mass. A change in country 
club by-laws, under which it would 
have been liable for taxes on payments 
made by its members for golf and ten- 
nis privileges as dues or membership 
fees, should not prejudice the club in 
asserting its legal right to exemption 
thereof from taxation after such change, 
even if one motive therefor was desire 
to reduce club’s tax liability. Revenue 
Act 1928, § 413, 26 U.S.C.A. Int.Rey. 
Acts, page 441.—White v. Winchester 
Country Club, 117 F.2d 146, affirming 
Winchester County Club v. White, 30 
F.Supp. 142. : 


'C.C.A.Mass.. Temporary full, limited 
and family golf and tennis privileges, 
purchased by country club members at 
their option by payment of fees in ad- 
dition to annual dues, are not at- 
tributes of membership classes, but in- 
dicate limited, temporary use of par- 
ticular club facilities, payments for 
which are not ‘‘dues or membership 
fees” subject to taxation. Revenue Act 
1928, § 413, 26 U.S.C.A. Int.Rev.Acts, 
page 441.—White v. Winchester Coun- 
try Club, 117 F.2d 146, affirming Win- 
chester Country Club v. White,.30 F. 
Supp. 142. 


C.C.A.Pa. The annual golf fees, col- 
lected by a, club from those of its 
members who desired privilege of play- 
ing golf on club’s courses, were taxa- 
ble under the Revenue Act as ‘‘dues or 
membership fees’. 26 U.S.C.A. Int.Rey. 
Code, § 1712(a, b).—Merion Cricket 
Club We UESSEl Lo 205 bis. 


D.C.Ohio. Under statute imposing an 
amusement tax on amount paid for ad- 
mission to any public performance for 
profit at any roof garden, cabaret or 
other similar entertainment, to which 
charge for admission is wholly or in 
part included in price paid for refresh- 
ment, service or merchandise, Treasury 
Regulation made pursuant thereto 
could have no effect on requirements of 
act that a charge for admission must 
be made, the performance must be 
a public one, and that it must be 
for profit, since act is definite and un- 
ambiguous in these respects, and no 
room is left for administrative inter- 
pretation. Revenue Act 1926, §§ 500(a) 
(5), 1101, 26 U-.S.C.A. ~Int.Rev.Acts, 
pages 269, 272, 315.—Deshler Hotel 
Co. v. Busey, 36 F.Supp 392. 


D.C.Ohio. The statute imposing an 
ainusement tax on amount paid for ad- 
mission to any public performance for 
profit at any roof garden, cabaret or 
other similar entertainment, to which 
charge for admission is wholly or in 
part included in price paid for refresh- 
ment, service, or merchandise, requires 
that there must be a charge made for 


‘ 


li 


rand the ex- 
pression as used in statute imposing an 
amusement tax on amount paid for 
admission to any “public performance” 
for profit at any roof garden, cabaret 


readily understandable, 


or other similar entertainment, to 
which charge for admission is wholly 
or in part included in price paid for 
refreshment, service or merchandise, 
would be given its ordinary meaning. 
Revenue Act 1926, § 500(a) 
U.S.C.A. Int.Reyv.Acts, pages 269, 272. 

Pa ane cee Co. v. Busey, 36 F.Supp. 

2 


The word “profit,” as used in statute 
imposing an amusement tax’ on amount 
paid for admission to any public per- 
formance for “profit” at any roof gar- 
den, cabaret, or other similar enter- 
tainment, to which charge for admis- 
sion is wholly or in part included in 
price paid for refreshment, service or 
merchandise, would be given its usual 
and accepted meaning. Revenue Act 
1926, § .500(a) (5), 26 U.S.C.A, -Int. 


tel Co. v. Busey, 36 F.Supp. 392. 


Where a hotel offered dance music 
for its patrons without a cover, mini- 
mum, door or any other special charge, 
and there was no sort of an admission 


charge included in the price of food, 


service or merchandise purchased, hotel 
Was improperly assessed a penalty for 


(5), 26° 


Rev.Acts, pages 269, 272.—Deshler Ho-. 


failure to collect an. amusement tax — 


under statute imposing tax on amount 
paid for admission to any public per- 


formance for profit at any roof garden, 


cabaret or other similar entertainment, 
to which charge for admission is whol- 
ly or in part included in price paid for 
refreshment, service or merchandise, 
since dance music, though constituting 
a “public performance,’ was not given 
for ‘‘profit” within meaning of statute 
and no admission charge was made. 
Revenue Act 1926, §§ 500(a) (5), 1114 
(d), 26 U.S.C.A. Int.Rev.Acts, pages 
269, 272, 325.—Deshler Hotel Co. v. 
Busey, 36 F.Supp. 392. 

§1 / 

C.C.A.Colo. Court order for transfer 
of assets of bankrupt, corporation to 
new corporation organized for that pur- 
pose would not shield new corporation 
from applicable revenue laws if as a 
matter of fact new corporation had 
engaged in business prior to date pro- 
vided by order for transfer of the 
assets.°\Bankr, Act § 77B, 11° U.S.C iA, 
§ 207; Revenue Act 1935, § 105(a), as 
amended by Revenue Act 1936, § 401, 
26 U.S.C.A. Int.Rev.Acts, page 798.— 
Nicholas v.\ Colorado Fuel & Iron Cor- 
poration, 112 F.2d 858, affirming Colo- 
yado Fuel & Iron Corporation yv, Nich- 
olas, 28 F.Supp. 448. 

Where mining corporation was or- 
ganized to take over debtor corpora- 
tion’s business and property pursuant 
to plan of reorganization under the 
Bankruptcy Act, passing resolutions 
continuing in foree pension systems of 
old company and its system of granting 
vacations for employees, and purchasing 
equipment and supplies for the office, 
did not constitute “doing business,” so 
as to subject new corporation to capital 
stock taxes prior to date fixed by court 
order for transfer of assets. Bankr.Act 
§ TT Boa laa. OL AG 207; Revenue 
Act 1935, § 105 (a), as amended by Rey- 
enue Act 1936, § 401, 26 U.S.C.A. Int. 
Rey.Acts, page 798.—Nicholas vy. Col- 
orado Fuel & Iron Corporation, 112 F. 
2d 858, affirming Colorado Fuel & Iron 
eye eNgs v. Nicholas, 28 F.Supp. 


Where corporation was organized to 
take over debtor corporation’s business 
and property pursuant to plan of re- 
organization under the Bankruptcy Act, 


notwith- 
in some respects 


= the. same as acts performed by a going 
_ business concern. 
BAKOV.E GS rie 


Bankr.Act § 778, 11 
Revenue Act 1935, § 
105(a), as amended by Revenue ‘Act 
1936, § 401, 26 U.S.C.A. Int.Reyv.Acts, 
page 798.—Nicholas y. Colorado F'uel 


& Iron Corporation, 112 F.2d 858, af-— 


firming Colorado Fuel & Iron Corpora- 
tion vy. Nicholas, 28 F.Supp. 448, 

Mining corporation which was organ- 
ized to take over debtor corporation’s 
business and property pursuant to plan 
of reorganization under Bankruptcy 
Act, but which, prior to date fixed by 
court order for transfer of assets, en- 
gaged primarily only in completion of 
its legal entity and setting up of its 
machinery so that it eould do business 
tor purposes for which it was organized 
after transfer was made, was not 

carrying on or doing business” SO as 
to be subject to capital stock tax prior 
to date fixed by order. Bankr.Act § 
77B, 11. U.S.C.A. § 207; Revenue Act 
1935, § 105(a), as amended by Revenue 
Act 1936, §' 401, 26 U.S.C.A. Int.Rey. 
Acts, page 798.—Nicholas v. Colorado 


--.Fuel & Iron Corporation, 112 F.2d 858, 
_ affirming Colorado Fuel & 


Iron Cor- 
poration v. Nicholas, 28 F.Supp. 448. 
C.C.A.Idaho. The capital stock tax 


ig imposed on the privilege of doing 


the word ‘business’ 
-oecupies the time, attention and labor 
of men for the purpose of a 


business in a corporate, capacity and 


means that which 


livelihood 
or profit. Revenue Act 1934, § 701(a), 
26° U.S.C.A. Int.Rev.Acts, page 787,.— 
U. S. v. Hercules Mining Co., 119 F.2d 
288, reversing Hercules Mining Co. v. 
U. S., 34 F.Supp. 103, 

C.C.A.Idaho. The fact that corpora- 
tion derived no profit but rather suf- 
fered a net loss during tax year was 
not matérial on question whether it 
was doing business and therefore sub- 
ject to capital stock tax where the ulti- 
mate aim of all it did was profit. Rev- 
enue Act 1934, § 701(a), 26 U.S.C.A. 
Int.Rey.Acts, page TSU Se wh Elen: 
cules Mining Co., 119 F.2d 288, revers- 
ing Hercules Mining Co. v. U. S., 34 FF. 
Supp. 103. 


In determining whether corporation 
was doing business and therefore sub- 
ject to eapital‘(stock tax, corporation’s 
situation and activities were to be 
judged in their entirety. Revenue Act 
1934, § 701(a), .26 U.S.C.A. Int.Rev. 
Acts, page 787.—U. S. vy. Hercules Min- 
ing Co., 119 F.2d 288, reversing Her- 
pe Mining Co. v. U.. S., 34 F.Supp. 


A mining company which discontin- 
ued active mining and milling during 
tax year but which expended large sums 
for maintenance purpose and made non- 
profit loans to inactive subsidiaries, col- 
lected interest on prior investments but 
which suffered a net loss was doing 
“business” and was therefore subject to 
eapital stock tax where the company 
had not disqualified 
sense from engaging in any of the ac- 
tivities permitted by its charter. Reve- 
nue Act 1934, § 701(a), 26 U.S.C.A. 
Int.Rey.Acts, page 787.—U. S. v. Her- 
cules Mining Co., 119 F.2d 288, revers- 
ing Hercules Mining Co. v. U. S., 34 
F.Supp. 103. 


C.C.A.I1l. In determining whether a 
corporation is “doing business” within 
statute imposing capital stock tax on 
every domestic corporation doing busi- 
ness, court cannot ignore any of the 
corporate activities and they must be 
judged as a whole, and past history 
of corporation should be read and 
studied for the light it may throw on 
its eurrent doings or activities, but 
large sums may pass through the cor- 
poration as a conduit, yet be insufficient 
to constitute “doing business. ” Revenue 
Act 1934, § 701(a), 26 U.S.C.A.Int.Rev. 


42 C.J.ANNO.—184 


4 Gs abe’ 787 
- Harrison, 113 Poa” A438, 


itself in a legal . 


ST v6 on. Lumber Co. v. 


The construction of the words “doing 
business” in statute imposing capital 
stock tax on domestic corporations do- 
ing business, cannot be made to depend 
on the ultimate outcome of the business 
venture. Revenue Act 1934, § 701(a), 
26 U.S.C.A.Int.Rev.Acts, page 787.— 
Lyon repeats Cou Varblarrison, 113° Fh 
2d 443, ‘ 


Where it appeared that company, 
organized to do lumbering business, 
owned Louisiana swamp land, that 
practically all of timber on Louisiana 
land had been cut by 1931, that com- 
any sought to lessen loss occasioned 
by expenses chargeable to Louisiana 
property through trapping lease, option 
for oil lease and other minor revenue- 
producing activities, but that in 1929 
company had purchased 39,000 acres of 
good timber land in Oregon for sole 
purpose of holding and selling land for 
profit, that large amount of cash was 
kept on hand and invested for profit, 
and that company maintained offices 
and kept keen lookout for customers, 
the company was “doing business” in 
1933, 1934, and 1935 as distinguished 
from “liquidating” or “closing up” its 
business, and was therefore subject to 
capital stock tax imposed on corpora- 
tions doing business. Revenue Act 
1934, § 701 (a), 26 U.S.C.A.Int.Rev.Acts, 
page 787.—Lyon Lumber Co. v. Harri- 
son, 113 F.2d 443. 


C.C.A.Md. To constitute ‘doing busi- 
ness” within statute imposing a capital 
stock tax on corporations carrying on 
or doing business during the taxable 
year, there does not necessarily have to 
be a profit made, and result of doing 
business may be a loss, but end sought 
must be to make a profit. Revenue Act 
1935, § 105(a), 26 U.S.C.A. Int.Rev.Acts, 
page 796; Revenue Act 1936, § 401(a), 


26 U.S.C.A.. Int.Rey.Acts,. page 943; 
Revenue Act 1938, § 601(a), 26 U.S.C.A. 
Int.Rev.Acts, page 1139; .26: U.S.C.A. 


Int.Rev.Code, § 1200(a).—Magruder v. 
Washington, Baltimore & Annapolis 
Realty Corporation, 120 F.2d 441, af- 
firming Washington, Baltimore & An- 
napolis Realty Corporation v. Magru- 
der, 35 F.Supp. 340. 

A realty corporation organized to liq- 
uidate a defunct railroad’s property ac- 
quired from a bondholders’ protective 
committee and which corporation, al- 
though having broad charter powers, 
eonfined its activities to efforts to dis- 
pose of property and promptly dis- 
tributed sums received from sale of 
property to bondholders without rein- 
vestment and without attempting to op- 
erate for profit, was not “carrying on 
or doing business” within statute im- 
posing a capital stock tax on corpora- 
tions carrying on or doing business 
during the taxable year, notwithstand- 
ing that corporation was organized 
solely for liquidation purposes. Rev- 
enue Act 1935, § 105(a), 26 U.S.C.A. 
Int.Rev.Acts, page 796; Revenue Act 
1936, § 401(a), 26 U.S.C.A. Int.Rev. Acts, 
page 943; Revenue Act 1938, § 601(a), 
96 U.S.C.A. Int. Rev.Acts, page 1139; 26 
U.S.C.A, Int.Rev.Code, § 1200(a) _—Mag- 
ruder v. Washington, Baltimore & An- 
napolis Realty Corporation, 120 F.2d 
441, affirming Washington, Baltimore & 
Annapolis Realty Corporation v. Mag- 
ruder, 35 F.Supp. 340. 


C.C.A.Mich. The loaning of new mon- 
ey by a large and complicated trust 
to several companies to protect old 
loans was not ‘carrying on business” 
of either company, nor was the invest- 
ment of idle funds pending the settle- 
ment of the trust “engaging in busi- 
ness’? where those activities were only 
incidental to liquidation and distribu- 
tion of trust estate, and the District 
Court properly found that trust was 
not an ‘‘association” liable for income 
bes as a corporation and was not sub- 

ect to capital stock taxes. Revenue 
Nabe 1934, §§ 701(a), 801(a) 
$8 105(a), 501(a) (2), 1986, § 

S.C.A. Int.Rey.Code, §§ 1200(a), 
i) (3).—U. S. y. Davidson, 115 F.2d 
199; 


2 wre. fe ee 
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C.C.A.Mich. The provisions of the 


National Industrial Recovery Act and_ 

of Revenue Act imposing capital stock = 
tax and permitting taxpayer to declare 
value of capital stock as basis for tax, Fain: 


and also imposing excess profits tax 
depending upon such declared value, © it 
are not invalid as denying “due process. 
of law” or as imposing a direct tax. -_ 
National Industrial Recovery Act, §§ _ 
215,- 216, 48 Stat. 207, 208; Reyenue 
Act 1934, §§ 701, 702, 26 US.C.A. Int. 
Rey.Acts, pages 787, 789; U.S.C.A. er 
Const. art. Ui paSupies cl. 35 § 9s cles ee: 
Amend. 5.—Prime Securities Corpora- 
tiONs Val UsegS., ck Lo el OO ae 
Excise taxes on the privilege of do- 
ing corporate business are lawful.— % 
Prime Sees Corporation. v. U: 2S.) a) sae 
9 apie: 


119 F.2d 
C.C.A.N.Y. Where new corporation | poe ra 
formed to take over old corporation’s |= 


business adopted by-laws, elected di- 
rectors and officers, approved location 
of a principal office, and accepted of- 
fer to transfer 80 per cent of common 
stock of old corporation in exchange — 
for stock in new corporation, and di- 
rectors upon reconvening shortly there- 
after adopted resolutions recommend- 
ing that old corporation be dissolved, 
new corporation was not “carrying on 
or doing business” during that period 
so as to be liable for capitai stock tax. 
Revenue Act 1935, § 105(a), as amended | 
by Revenue Act 1936, § 401 (a), 26 U.S. — 
C.A. Int.Rev.Acts, page 798.—General 
Ribbon Mills v. Higgins, 1152.42" 472, 
affirming 32 F.Supp. 534. 

Wach case in which the distinction: 
must be made between what is and 
what is’ not doing business within © 
terms of capital stock tax statute must 
be decided on. its own facts. Revenue 
Act 1935, § 105(a), as amended by Rey 
enue Act 1936, § 401(a), 26 U.S.C.A. 
Int.Rev.Acts, page’ 798.—General R 
bon Mills v. Higgins, 115 F.2d 472, af. 
firming 32 F.Supp. 534. 

The issuance of stock for the stock — 
of another corporation is not in itself 
“doing business” within terms of capi-— 
tal stock tax statute. Revenue Act ~ 
1935, § 105(a), as amended by Revenue | 
Act 1936, 401(a)\"-26) "U.S . CA ings 
Rev.Acts, page 798.—General i Yi 
Mills v. Higgins, 115 F.2d 472, affirm- » 
ing 32 F.Supp. 534. 

Under Treasury Regulation stating 
that a corporation is said to be “doing 
business” within terms of capital stock 
tax statute when it is carrying out the © 
purpose of its organization, or buying, 
selling, manufacturing, developing, fi- — 
nancing, speculating, or otherwise deale 
ing in property of any description, but — 
not on a mere issuance and sale of its) 
stock for cash, the exception carries no _ 
negative implication that an issuance (0) : 
stock for property necessarily is “doing We 
business,’ where exceptions are ex- — 
pressly said to be ordinarily restricted 
to limited activities, such as a sale for 
cash. Revenue Act 1935, § 105(a), as 
aera by Revenue Act 1936, § 401 ° 
(a), S$.C.A. Int.Rev.Acts, page 798. 
aE at Rippon Mills v. Higgins, 115, 
F.2d 472, affirming 32 F.Supp. 534. ‘ 

C.C.A.N.¥. The statute imposing 
capital stock tax and permitting tax- 
payer to declare value of capital stock 
as basis for tax, and statute imposing 
excess profits tax depending upon such 
declared value, do not violate the Fifth | 
Amendment and do not constitute an 
unlawful ‘‘delegation of legislative pow- 
er’, National Industrial Recovery Act, 
§§ (215, 216, 48: Stat. 207, 208; Rey (ore 
enue Act of 1934, §§ 701, 702, 26 U.S. 7 
C.A. Int.Rev.Acts, pages 787, 789; ae 
U.S.C.A.Const. Amend. 5,—Rochester i 
Gas & Electric Corporation vy. McGow- 0 
an, 115 F.2d 953, affirming Stromberg- 
Carlson Mfg. Co. v. McGowan, 32 F. 

Supp. 101. 


C.C.A.Pa. An assessment of federal 
tax on fermented liquors cannot be 
based on quantity of materials received 
by brewer and used in manufacture of 
such liquors, unless there was fraud in 
brewer’s accounting for such materials. 
26 U.S.C.A. Int.Rev.Code, §§ 3150(c¢), 
3155(c).—U. S. v. Fidelity & Casualty 
Co. of New York, 115 F.2d 476. 


os 


cia sy a . 


Intentional and deliberate omission 
of material facts from account or report 


ing manufacturer of fermented liquors 
to keep book accounts of all materials 
purchased by him and report such ac- 
counts to internal revenue collector, 
constitutes “‘fraud’? within meaning of 
“internal revenue laws. 26 U.S.C.A. Int. 
Rey.Code, § 3155(c).—U. S. v. Fidelity & 
penalty. Co. of New York, 115 F.2d 
4 


Where internal revenue commissioner 
has evidence that materials received 
and used by brewer produced or should 
have produced greater quantity of beer 
than that on which federal tax was 
paid, commissioner may assess tax on 
basis of quantity of materials actually 
received and used, especially in view of 
legislative history and purpose of act 
prohibiting such assessment unless 
there be fraud in brewer’s accounting 
for such materials. 26 U.S.C.A. Int. 
Rey.Code §§ 3150(c), 3155(c).—U. S. v. 
Fidelity & Casualty Co. of New York, 
DUBE ZAI (5. | 

C.C.A.Pa. Whether capital stock 
.taxes are deemed excise taxes imposed 
_ by the United States on the right of 
‘corporations to do business or ad valo- 
’ rem taxes, they are not of necessity 
+ so arbitrary in their operation as to 
- be confiscatory. Revenue Act 1934, § 

701(a, ff). 26 U.S.C.A. Int.Rev.Acts, 
pages 787, 788: National Industrial 
Recovery Act § 215(a, f), 48 Stat. 207; 
~US.C.A.Const. art. 1,'§ 1; art. 1, § 8, 
cl. 1; Amend. 5.—American Viscose 
_ Corporation y. Rothensies, 
- 186, affirming 34 F.Supp. 217. 
_ Standards for establishing values of 
capital stock need not be set up in 
_ statutes imposing capital stock taxes, 
- aud statutes are not invalid for fail- 
ure to set up such standards, since the 
‘methods for establishing such values 
are now established and are well 
known to the business community. 

Revenue Act 1934, § 701(a, f), 26 U.S. 
C.A. Int.Rev.Acts, pages 787, 788; Na- 
tional Industrial Recovery Act § 215 
(a, f), 48 Stat. 207.—American Viscose 
Corporation yv. Rothensies, 121 F.2d 
186, affirming 34 F.Supp. 217. 
7 The statutes imposing capital stock 
taxes on the adjusted declared value 

of capital stock do not constitute an 
unlawful delegation of legislative au- 
thority. Revenue Act 1934, § 701(a, 

' f), 26 U.S.C.A. Int.Rev.Acts, pages 787, 
| 788; National Industrial Recovery Act, 
miesuzto(a, f), 48. Stat. 2072°..U:S.C.A, 
mmvconstcart.. 1. §. 13) art. 1,.,§ 48, ela, 1: 
Amend. 5.—American Viscose Corpora- 
tion y. Rothensies, 121 F.2d 186, af- 
firming 34 F.Supp. 217. 

The capital stock tax and the ex- 
cess profits tax are adjuncts. closely 
related and complementary to each 
other, and the statutes imposing those 
taxes are not arbitrary, capricious, or 
_confiscatory in view of the declared 

purpose of Congress to provide that 
what a taxpaying corporation gains or 
oses by an erroneous statement of 
the basis for its eapital stock tax, it 
in turn loses or gains on .its excess 
profits tax. Revenue Act 1934, § 701 

(a, f), 26 U.S.C.A. Int.Rev.Acts, pages 
787, 788; National Industrial Recovery 
Act, §§ 215(a, f), 216(a), 48 Stat. 207, 
Zor U.S.c.a;Const, art. 1) § 2: art 
1, § 8, cl. 1; Amend. 5.—American 
Viscose Corporation y. Rothensies, 121 
F.2d 186, affirming 34. F.Supp. 217. 

C.C.C.Pa. The tax imposed on ad- 
justed declared value of capital stock 
is an “ad valorem tax” in which the 
- values set upon the capital stocks of 
corporations are intended to be meas- 
ured by the very persons most capable 
of ascertaining those values, and it can- 
not be assumed, in support of alleged 
unconstitutionality of tax statutes, that 
any corporation will set absurd, fic- 
titious, or whimsical values on its capi- 
tal stock in order to reduce amount of 
taxes which may he lawfully due nor 
ean it be presumed that a responsible 
corporate officer will make a false re- 
turn under oath. Revenue Act 1934, § 
701(a,_ f),. 26 U.S.C.A._ Int.Rey.Acts, 
pages 787, 788; National Industrial Re- 
covery Act, §§ 215(a, f), 216(a), 48 Stat. 


required by law, as by statute requir- 


121 F.2d 
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207, 208; U.S.C.A.Const. art. 1, § 1; art. 


1, § 8, cl. 1; Amend. 5.—American Vis-~ 
cose Corporation v. Rothensies, 121 F, 
2d 186, affirming 34 F.Supp. 217. | 

C.C.A.Tenn. The test in determining 
whether there is an “association” sub- 
ject to corporate income, excess profits, 
and capital stock taxes, is not to be 
found in mere formal evidence of in- 
terests or any particular method of 
transfer. Revenue Act 1934, § 801, 26 
U.S.C.A. Int.Rey.Code, § 3797.—Nash- 
ville Trust Co. v. Cotros, 120 F.2d 157. 
amended 122 F.2d 326. : 

In determining whether an “associa- 
tion” exists, so as to be subject to cor- 
porate income, excess profits and cap- 
ital stock taxes, the character of ‘the 
activity at time the tax liability is as- 
serted to arise controls. Revenue Act 
1934, § 801, 26 U.S.C.A, Int.Rev.Code, § 
3797.—Nashville Trust Co. v. Cotros, 
120 F.2d 157, amended 122 F.2d 326. 

Where interest in oil lease was con- 
veyed to taxpayers who agreed to de- 
fray portion of expense of drilling 
wells, and taxpayers executed a trust 
agreement for benefit of parties who 
contributed to expense of venture, 
which provided that taxpayers should 
manage leasehold as they saw fit, and 
that contributing parties should be en- 
titled to an interest in net profits, and 
after wells were drilled taxpayers exe- 
cuted revocable power of attorney au- 
thorizing oil company to transact all 
necessary business in ‘connection with 
wells, and all wells were drilled by 
company, and taxpayers merely re- 
ceived their share and made pro rata 
distribution to contributing parties, the 
trust constituted an “association” sub- 
ject to capital stock tax. Revenue Act 
1934, § 801, 26 U.S.C.A. Int.Rev.Code, § 
3797.—Nashville Trust Co. y. Cotros, 
120 F.2d 157, amended 122 F.2d 326. 

C.C.A.Utah. The provisions of the 
National Industrial Recovery Act im- 
posing capital stock tax and permit- 
ting taxpayer to declare value of capi- 
tal stock as basis for tax, and also 
imposing excess profits tax depending 
on such declared value, are neither ar- 
bitrary, capricious, or confiscatory. 
National Industrial Recovery Act §§ 
215, 216, 48 Stat. 207, 208; -U.S.C.A. 
Const. Amend. 5.—Utah Oil Refining 
Co. v. Hinckley, 121 F.2d 578. 

The provisions of the National In- 
dustrial Recovery Act imposing capital 
stock tax and permitting taxpayer to 
declare value of capital stock as basis 
for tax, and also imposing excess prof- 
its tax depending on such declared val- 
ue, do not constitute an unlawful “del- 
egation of legislative power’. -Nation- 
al Industrial Recovery Act §§ 215, 216, 
48 Stat. 207, 208.—Utah Oil Refining 
Co. v. Hinckley, 121 F.2d 578. 

D.C.Ala. Congress may constitution- 
ally levy a capital stock tax and an ex- 
cess profits tax on corporations. Reve- 
nue Act 1935, §§ 105, 106, as amended 
by Revenue Act 1936, §§ 401, 402, 26 
U.S.C.A. Int.Rev.Acts, pages 798, 800; 
U.S.C.A.Const. Amend. 5.—Universal 
Bogloraton Co. v. Davis, 34 F.Supp. 


A capital stock tax is not arbitrary 
and discriminatory because the taxpay- 
er may voluntarily pay more taxes, in 
proportion, than does some other cor- 
poration, beeause of its own plan to 
avoid a subsequent excess profits tax. 
Revenue Act 1935, §§ 105, 106; as 
amended by Revenue Act 1936, §§ 401, 
402, 26 U.S.C.A. Int.Rey.Acts, pages 
798, 800; U.S.C,A.Const. Amend. 5.— 
Universal Exploration Co. v. Davis, 34 
H.Supp. 96. 

The statutes imposing a capital stock 
tax and an excess profits tax on cor- 
porations are not violative of ‘due 
process’, nor are they arbitrary or 
confiscatory, nor do they “take private 
property for public use without just 
compensation”, notwithstanding the 
provision therein for arriving at capi- 
tal stock taxes for first year under 
which taxpayer is allowed to declare 
value of its capital stock for first year 
at whatever figure it fixes. Revenue 
Act 1935, §§ 105, 106, as amended by 
Revenue Act 1936, §§ 401, 402, 26 U. 
8.C.A. Int.Rey.Acts, pages 798, 800; 


. v. Davis, 34 Dp. 
L . trust w ras. 1p aS 
a business medium or joint enterprise © 
of transferable certificates of beneficial 
interest were individually obligated pro 
rata to financially sustain trust or suf- 
fer sale of their interests at public auc- 
tion, and under which centralized con- 
trol under direction of at least two- 
thirds’of beneficial interests was pro- 
vided for, was an “association”? within 
the Revenue Act of 1938, so as to be 
subject to capital stock tax. Revenue 
Act 1938, §§ 601(a), 901(a) (1, 2), 26 - 
U.S.C.A. Int.Rev.Acts, pages 1139, 1161; 
26 U.S.C.A. Int.Reyv.Code, § 3797(a) (3). 
—Allen v. Rogan, 39 F.Supp. 424. 

D.C.Cal. Whether corporation _— is 
“carrying on or doing business’ with- 
in capital stock tax statute depends 
upon particular facts of each case, and 
fair test is between corporation which 
has reduced its activities to owning 
and holding property and distribution 
of its avails and doing only acts nec- 
essary to continue that status and one 
which is still active and maintaining 
its organization for the purpose of 
continued efforts in pursuit of profit 
and gain and such activities as are 
essential to those purposes. Revenue 
Act 1938, § 601(a), 26 U.S.C.A. Int.Rev. 
Acts, page 1139.—Allen v. Rogan, 39 
F.Supp. 424. a 

Where trustee of trust set up as 
business medium for profit sharing 
gave 25-year oil lease on trust property 
after. lengthy negotiations involving 
high business acumen, resulting in re- _ 
ceipt of bonus and royalties by trust — 
beneficiaries, and trustee, on learning 
that third party had buried tanks and 
constructed catwalk on and in front 
of trust property, inconveniencing 
trust’s lessee, caused proceedings to be 
instituted to recover money paid to 
bankrupt owner of adjacent property 
by third party for use of areas utilized 
by third party, trust was ‘carrying 
on or doing business” so as to be sub- 
ject to capital stock tax. Revenue Act 


1938, § 601(a), 26 U.S.C.A. Int:Rey. 
Acts, page 1139.—AlNen v. Rogan, 39 
F.Supp. 424. ge 

D.C.Del. The provisions of the Na- 


tional Industrial Recovery Act impos- 
ing a capital stock tax do not violate 
the Fifth Amendment. National In- 
dustrial Recovery Act, §§ 215, 216, 48 
Stat. 207, 208; U.S.C.A.Const. Amend. 
5.—Isthmian S. 8S. Co. v. U. S., 33 F. 
Supp. 1007. 

D.C.Del. Excise taxes imposed by 
the National Industrial Recovery Act 
are not levied on the capital stock or 
property of corporations, but are levied 
on the exercise of the privileges of do- 
ing business in a corporate capacity. 


National Industrial Recovery Act § 
215(a), 48 Stat. 207.—Isthmian §S. S. 
Co...v.,,U4.8., 33 F.Supp...1007. 


A capital stock tax under the National 
Industrial Recovery Act is an excise 
levied on the privilege of doing busi- 
ness aS a corporation. National Indus- 
trial Recovery Act §§ 215(a, f), 216(a), 
48 Stat. 207, 208.—I1sthmian §. S. Co. 
v. U. S., 83 F.Supp. 1007. 


D.C.Del. The main purposes of al- 
lowing taxpayers to determine and de- 
clare their own capital stock valua- 
vere for purposes of taxation under 
he National Industrial Recovery Act 
are to avoid casting on the Bureau of 
Internal Revenue the tremendous ad- 
ministrative task of valuing the capital 
stock of all corporations for the pur- 
poses of the tax, and to avoid the bur- 
densome litigation which has been oe- 
casioned by disputes over the actual 
value of a corporation’s capital stock 
under the war excess profits tax. Na- 
tional Industrial Recovery Act §§ 215, 
216, 48. Stat. 207, 208.—Isthmian S. $8 
Co. v. U. S., 33 F.Supp. 1007. 

In enacting the National Industrial 
Recovery Act, it was not Congress’ in- 
tention that each corporation be enabled 
to declare a value yielding the least 
net revenue to the government, but it 
was Congress’ express intention that 
taxpayers should declare reasonable 
values. National Industrial Recovery 


for profit sharing, under which holders 
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Co. v. U. S., 33 F.Supp. 


) . When an excise tax is 
vied, it may be measured by the 
“adjusted declared value” of the stock 
of a corporation, as provided by the 
National Industrial Recovery Act, Na- 


‘tional Industrial Recovery Act § 215, 


48 Stat. 207.—Isthmian S. S. Co. v. U. 
S., 33 F.Supp. 1007. 
The provisions of the National In- 
dustrial Recovery Act allowing tax- 
payers to determine and declare their 
Own capital stock valuations are not 
arbitrary because they allow taxpayers 
to declare their own valuations. Na- 
tional Industrial Recovery Act §§ 215, 
216, 48 Stat. 207, 208.—Isthmian §S. S. 
OPW Se OS F.Supp. 1007. 

The National Industrial Recovery Act 


- does not require on the part‘of a tax- 


payer an original declared capital 
steck value which has no reference to 
actualities and which furnishes no 
basis for, classification. National In- 
dustrial Recovery Act §§ 215, 216, 48 
Stat. 207, 208.—Isthmian S. 8S. Co. v. 
U. S., 33 F.Supp. 1007. 

The National Industrial Recovery Act 
sufficiently prescribes a guide for tax- 
payers in declaring capital stock val- 
ues. -National Industrial Recovery Act 
§§ 215, 216, 48 Stat. 207, 208.—Isth- 
man S. Si; Cos -yi0 U.-S:; 33° F.Supp. 


The provisions of the National In-. 


dustrial Recovery Act imposing capital 
stock tax and excess profits tax must 
be considered together and, when so 
considered, they are largely  self-ad- 
justing, and produce a reasonable com- 
bined tax. National Industrial Recov- 
ery Act §§ 215, 216, 48 Stat, 207, 208.— 
Leena S. S. Co. v. U. S.,,33 F.Supp. 


The provisions. of the National In- 
dustrial Recovery Act imposing a capi- 
tal stock tax do not violate the Fitth 
Amendment. National Industrial Re- 
covery Act §§ 215, 216, 48 Stat. 207, 
208; U.S.C.A.Const, Amend. 5.—Isthmi- 
an §..§., Co. y. U. S.,/33,F.Supp. 1007. 

D.C.Idaho. A mining company which 
discontinued active mining and milling 
during tax years but was required to 
expend large sums for maintenance 
purposes, and made nonprofit loans to 
inactive subsidiaries, collected interest 
on prior investments, collected royal- 
ties from sale of ore by former or part 
time employees who had been granted 
privilege of gathering together ore 
from old mine workings, sold large 
quantities of fuel oil at cost, made final 
payment on consulting geologist ac- 
count formerly entered into, paid a 
company director a sum on final ac- 
count made for purchase of corporate 
stock in former years, and reimbursed 
company president for expenditures 
made in connection with examination 
of mining property, was not ‘carry- 
ing on or engaging in business’, and 
therefore was not subject to capital 
stock taxes. 26 U.S.C.A. Int.Rev.Code, 
§ 1200 et seq.—Hercules Mining Co. v. 
U. S., 34 E.Supp. 103. 

Mere acts that may be necessary for 
maintenance of 1 
property status, and holding specific 
property, collecting and _ distributing 
avails of the property and reinvesting 
funds, do not constitute ‘‘carrying on 
or engaging in business” so as to ren- 
der the corporation liable for capital 
stock taxes. 26 U.S.C.A. Int.Rev.Code, 
§ 1200 et seq.—Hercules Mining Co. v. 
U. S., 34 F.Supp. 103. 

D.C.Ildaho. The capital stock tax is 
imposed on the carrying on or engag- 
jing in business in a corporate capacity 
as authorized, and decision in each 
case must depend on its articular 
facts. 26 U.S.C.A. Int.Rev.Code, § 1200 
et seq.—Hercules Mining Co. vy. U. S., 
34 F.Supp. 103. 

p.C.Ky. Congress in imposing ex- 
cise tax on corporations for privilege of 
doing business in corporate form can- 
not levy a tax that is so arbitrary or 
wanting in basis for classification as 
would result in confiscation rather than 
taxation and violation of due process 
clause of Fifth Amendment to federal 
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Constitution. U.S:C.A.Const. Amend. 5. 
—Kentucky Fire Brick Co. v. Glenn, 34 
F.Supp. 35. , { Lia gna a 
The statutes imposing capital stock 
taxes and authorizing a corporate tax- 
payer to declare value of its capital 
stock are construable as imposing tax 
based on fair and reasonable value of 
capital stock with right to revise the 
declaration of value made by the tax- 
payer being waived by the government 
in absence of fraud or bad faith on the 
part of the taxpayer, and as so con- 
strued the statutes do not violate Fifth 
Amendment to federal Constitution on 
ground that the capital stock on which 
the tax is imposed bears no relation- 
ship to the actual value of the capital 
stock and is therefore arbitrary or on 
ground that the tax is discriminatory 
and lacking in classification. National 
Industrial Recovery Act, §§ 215, 216, 
48 Stat. 207, 208; Revenue Act 1934, 
§§ 701, 702 and Revenue Act 1935, §§ 
105, 106, 26 U.S.C.A. Int.Rev.Acts, 
pages, 787,\789 and 798, 800, U.S.C.A. 
Const. Amend. 5.—Kentucky Fire Brick 
Co. v. Glenn, 34 F.Supp. 35. — 
The statute imposing capital ‘stock 
taxes on corporations and t izi 
corporate taxpayers to decla 
ue of their capital stock fo 
of taxation are not violati 


as to make corporations act at their 


peril. National Industrial Recovery 
Act, §§ 215, 216, 48 Stat: 207; 208; 
Revenue Act 1934, §§ 701; 702 and 


Revenue Act 1935, §§ 105, 106, 26 U. 
S.C,A. Int.Rev.Acts, pages 1787, 789 
and 798, 800; U.S.C.A.Const. Amend. 
5.—Kentucky. Fire Brick Co. vy. Glenn, 
34 F.Supp. 35. 


D.C.Ky. The statutes imposing cap- 
ital stock taxes based on value of 
capital stock as fixed by corporate 


taxpayer were construable as requiring 
taxpayer to make declaration of value 
eonsistent with the facts, with reason- 
able latitude allowed for difference in 
judgment and as requiring taxpayers 
to exercise good faith and fairness in 
declaring value of capital stock, since 
the word ‘‘value’’ has a definite mean- 
ing which is radically: different from 
selecting a figure at will. National 
Industrial Recovery Act, §§ 215, 216, 
48 Stat. 207, 208; Revenue Act 1934, 
§§ 701, 702 and Revenue Act 1935, s§ 
105, 106, 26 U.S:C.A.Int.Rev.Acts, pages 
787, 789 and 798, 800.—Kentucky Fire 
Brick Co. v. Glenn, 34 F.Supp. 35. 
The original declaration of cor- 
porate taxpayer concerning value of its 
eapital stock for purpose of taxation 
cannot be changed subsequently by 
the taxpayer or by the commissioner 
of internal revenue and is conclusive 
upon the parties if the taxpayer has 
acted in good faith in declaring the 
value of the capital stock, but the 
original declaration of value is not con- 
elusive if the taxpayer has acted arbi- 
trarily or fraudulently in declaring the 
value of the capital .stock. National 
Industrial Recovery Act, §§ 215, 216, 
48 Stat. 207, 208; Revenue Act 1934, 
§§ 701, 702 and Revenue Act 1935, §§ 
105, 106, 26 U.S.C.A.Int.Rev.Acts, pages 
787, 789 and 798, 800.—Kentucky Fire 
Brick Co. vy. Glenn, 34 F.Supp. 35. 


The statutes imposing capital stock 
taxes and authorizing a corporate tax- 
payer to declare value of its capital 
stock are construable as imposing tax 
based on fair and reasonable value of 
capital stock with right to revise the 
declaration of value made by the tax- 
payer being waived by the govern- 
ment in absence of fraud or bad faith 
on the part of the taxpayer, and as 
so construed the statutes do not violate 
Fifth Amendment to federal Constitu- 
tion on ground that the capital stock on 
which fhe tax is imposed bears no 
relationship to the actual value of the 
capital stock and is therefore arbitrary 
or on ground that the tax is discrimina- 
tory and lacking in classification. Na- 
tional Industrial Recovery Act, §§ 213, 
216, 48 Stat. 207, 208; Revenue Act 
1934, §§ 701, 702 and Revenue Act 


ooo REG 


pao 


1935, §§ 105, 106, 26 US.C.A. Int.Rev. 


Acts, pages 787, 789 and 798, 800, U. 
S.C.A.Const. Amend. 5.—Kentucky Fire 
Brick Co. v. Glenn, 34 F.Supp. 35. . 

D.C.Ky. 
imposing capital stock taxes on cor- 
porations was to impose a tax based 
on fair and reasonable value of the 
corporate stock rather than upon arbi- 
trary value fixed by the taxpayer. Na- 
tional Industrial Recovery Act, §§ 215, 
216, 48 Stat. 207, 208; Revenue Act 
§§ 701, 702 and Revenue Act 


The purpose of the statute 


r”, 
HR 


1935, §§ 105, 106, 26 U.S.C.A. Int.Rev. 


Acts, pages 787, 789 and 798, 800.— 
Kentucky Fire Brick Co. v. Glenn, 34 
F.Supp. 35. 

_The purpose of Congress in permit- 
ting corporate taxpayer to fix value of 
its capital stock for purpose of tax- 


ation was to avoid difficulties which — 


had arisen under original excess profits 
tax, in determining amount of in-- 
vested capital which was made the 
basis of that tax, 
Recovery Act, §§ 215, 216, 48 Stat. 207, — 
208; Revenue Act 1934, §§ 701, 702 
and Revenue Act 1935, §§ 105, 106, 26 
U.S.C.A. Int.Rev.Acts, pages 787, 789 — 
and .798,- 800.—Kentucky Fire Brick 
Co. v. Glenn, 34 F.Supp. 35. an 
Where statute imposed capital stock | 
taxes on corporations and authorized 
corporate taxpayers to declare value 
of their capital stock for purposes of 
taxation, and subsequent statutes pro- 


vided for adjustments in declared value ~ 


of capital stock for subsequent tax © 
years, the adjustments provided for 
did not fall so short of reaching cor- 
rect valuation for such years as to 


invalidate the tax for the subsequent _ 


years. National Industrial Recovery — 
Act, §§ 215, 216, 48 Stat. 207, 208% 
Revenue Act 1934, §§ 701, 702 and Rev- 
enue Act 1935, §§ 105, 106, 26 U.S.C.A. - 
Int.Rev.Acts, pages 787, 789 and 798, 
800.—Kentucky Fire Brick § Co. 
Glenn, 34 F.Supp. 35. - \ 


Statutes imposing capital stock taxes 
on corporate taxpayers who had duty: ~ 
to declare value of capital stock on 


which tax would be imposed are not. 
void on ground that in enacting the — 
statutes 


delegation of its powers. National In- 


dustrial Recovery Act, §§ 215, 216, 48 


Stat. 207, 208; Revenue Act 1934, §§ 
701, 702 and Revenue Act 1935, §§ 105, 
106, 26 -U.S.C.A. Int.Rey.Acts, 
787, 789 and 798, 800.—Kentucky Fire 
Brick Co. vy. Glenn, 34 F.Supp. 35. | 


D.C.Ky. Congress has the power to 


impose an excise tax on corporations — 

for privilege of doing business in cor- 
Brick a 

Co. v. Glenn, 34 F.Supp. 35. ate 


porate form.—Kentucky Fire 


D.C.Md. A realty corporation which } 
had power to ‘buy and sell land, to bor- 
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Congress made unauthorized 
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row and loan money and to engage in 


other activities, but which in fact con- 
fined itself to managing and liquidating 
railroad properties received from bond- 
holders’ protective committee, without 
reinvesting net receipts but distribut- 
ing them at once to stockholders, was 
not ‘carrying on or doing business” 
within statute imposing a capital stock 
tax on corporations “carrying on or 
doing business’? during the year. Revy- 
enue Act 1935, § 105(a), 26 U.S.C.A. 
Int.Rey.Acts, page 798.—Washington, 
Baltimore & Annapolis Realty Corpora- 
tion v. Magruder, 35 F.Supp. 340. 


D.C.Md. The purpose of including 
an “association” in category of a “cor- 
poration” under Capital Stock Tax Act 
is to impose a fair share of whole bur- 
den of taxation upon business organiza- 
tions or associations which, although 
not operating under corporate form, 
nevertheless are engaged in making or 
creating profits in much the same way 
that corporations carry on business ac- 
tivities. Revenue Act 1935, § 105, as 
amended by Revenue Act 1936, § 401, 
Revenue Act 1936, § 1001, 26 U.S.C.A, 
Int.Rev.Acts, pages 796, 798, 971.— 
Equitable Trust Co. vy. Magruder, 37 
F.Supp. 711. ¢ 

D.C.Md. Generally, a trustee acting 
under an ordinary trust is not subject 
to taxation as a corporation, but rather 
as an individual, although with some 


come, 


§ 167 


necessary differences.—Equitable Trust 
Co. v. Magruder, 37 F.Supp. 711. 

The distinction between a nontaxable 
“trust” and a so-called “business trust” 
which is taxable as an “association” 
under Capital Stock Tax Act lies in the 
intrinsic nature of enterprise and rela- 


tion of the several associates thereto, 


rather than in mere form of association 
or in technical distinctions between le- 
gally constituted corporations, joint 
stock companies, partnerships, and the 
like, and hence it is important to ascer- 
tain whether parties have joined in a 


-¢ommon enterprise for transaction of 


business, and whether beneficiaries who 
contribute money or property for such 
purpose have become associated in the 
common enterprise. Revenue Act 1935, 

105, as amended by Revenue Act 
1936, § 401, Revenue Act 1936, § 1001, 
26 U.S.C.A. Int.Rev.Acts, pages 796, 
798, 971.—Equitable Trust Co. v. Ma- 
gruder, 37 F.Supp. 711. 

A trust, created for promotion of 
sale of capital stock of corporation, 
whereby selling agent solicited public 
to buy shares of stock on installment 
plan by making an initial deposit with 
bank and adding thereto periodic pay- 
ments, and bank as trustee issued to 
depositor so-called trust certificate di- 


- recting bank to apply amounts paid in 
to purchase ef shares at current market 
value thereof, and right of depositor as 


holder of certificate was to have shares 
sold and net proceeds paid over to him, 


and, until such was done, to have bank | 
receive dividends from shares and treat 


them as deposits for purchase of more 
shares or to have dividends distributed 
in cash, was not taxable as an ‘“asso- 
ciation” under Capital Stock Tax Act. 
Revenue Act 1935, § 105, as amended 


by Revenue Act 1936, § 401, Revenue 
Act 1936, § 1001, 26 U.S.C.A. Int.Rev. 
_ Acts, pages 796, 798, 971.—Equitable 


Trust Co. v. Magruder, 37 F.Supp. 711. 

D.C.Mass. Where contract was ex- 
ecuted between railroad and individual 
to handle railroad’s freight at certain 


“docks, and rights under contract were 
taken over by a 
- owned all stock of corporate taxpayer, 
- and by oral arrangement taxpayer did 
freight handling required by contract 


corporation which 


and was paid by the corporation which 
had other sources of business and in- 
and evidence established that 
original relationship between railroad 
and individual and between railroad 
and corporation was that of ‘“contrac- 
tee’ and ‘independent contractor”, tax- 
payer was not a “carrier” and was not 


‘directly or indirectly owned or con- 


trolled” by a carrier, and therefore 
was not subject to tax imposed by the 
Carriers Taxing Act of 1937. >Carriers 
Taxing Act of 1937, § 1(a, i), 45.U.S. 
C.A. § 261(a, i)—New England Freight 


aVimegied Co. v. Hassett, 33 F.Supp. 


D.C.Mass. A corporation which was 


ne organized for purpose of owning and 


operating a railroad, and which retired 
from that business when it leased its 


railroad property for 99 years, was 


not “carrying on or doing business” 
so as to be subject to capital stock 
taxes. National Industrial Recovery 
Act § 215(a), (c) (3), 48 Stat. 207; 
Revenue Act 1934, § 701 (a), (c) (3), 
26 U.S.C.A.Int.Rev.Acts, page 787.— 
Nashua & L. R. Corporation vy. Welch, 
33 F.Supp. 684. 


D.C.Mass: Where corporate reorgani- 
zation plan providing for cancellation 
of indebtedness by issuance of stock 
was confirmed by court in May, 1936, 
but final decree in reorganization pro- 
ceedings was not entered until Febru- 
ary, 1937, even if cancellation of in- 
debtedness constituted ‘“‘cash paid in 
for stock or shares” or ‘‘Paid-in sur- 
plus and contributions to capital” with- 
in capital stock tax statute, the 
amounts included in cancellation of in- 
debtedness were not required to be in- 
cluded in determination of adjusted de- 
clared value of capital stock for income 
tax, taxable year ending December 31, 
1936, and could not be included: for 
purpose of determining capital stock 
tax due June 30, 1937. Revenue Act 
1935, § 105 (a), (f) (1, 2), 26 U.S.C.A. 
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Int.Rev.Acts, pages 796, 797; Bankr. 
Act, § 77B and subs. e(8), £(7), g, h, §§ 
2285 -23:6\(1,02) rl US. CAS 20 aac, 
subs. c(8), f(7), g, h, §§ 628, 636(1, 2). 


—Wiggin Terminals v. Hassett, 35 F.. 


Supp. 654. . 

D.C.Mass. A Massachusetts hospital 
service corporation, which was orga- 
nized under Massachusetts statute ex- 
empting it from taxation as a charita- 
ble corporation and which operated a 
nonprofit hospital service plan under 
which any excess revenue not used for 
administration of plan or for hospitali- 
zation would inure to benefit of future 
subscribers in reduced cost of bhospital- 
ization, or, in case of dissolution of 
eorporation, would be disbursed as in 
case of any other charity, was exempt 
from federal excise tax as a corpora- 
tion organized exclusively for “charita- 
ble purposes”. . Social Security Act, § 
811(b) (8), 42 U.S.C.A. § 1011(b) (8), 
26 U.S.C.A. Int.Rev.Code, § 1426(b) (8); 
G.L.(Ter.Hd.) Mass. ¢. 176A, §§ 1-10, as 
added’ by St.1936, ec. 409; Act Cong. 
Aug. 11, 1939, § 8, 53 Stat. 1414.—As- 
sociated Hospital Service Corporation 
eine? wala v. Hassett, 37 F.Supp. 


D h. A corporation which has 
(s activities to owning or hold- 
property and distribution of its 


sary continue such status, is not 
“doing business’? within terms of Capi- 
tal Stock Tax Law. Revenue Act 1935, 
§ 105, 26 U.S.C.A. Int.Rev.Acts, page 
796.—Clallam Lumber Co. v. U. S., 37 
F.Supp. 542. 

Where sole purpose of corporation 
was to hold its timberlands and effect 
a sale thereof as soon as a fair price 
could be obtained, the proceeds to be 
distributed to stockholders, and there 
was no purpose or activity which con- 
stituted efforts or use of capital in pur- 
suit of gain and profit, corporation 
was not “doing business” within terms 
of Capital Stock Tax Law, so as to be 
subject to capital stock tax. Revenue 


Act, .1935,°.§ 105,) 26. U:S:C.A.) Int.Rev. )¢ 


Acts, page 796.—Clallam Lumber Co. v. 
U. S., 37 F.Supp. 542. 


Proof that corporation, organized 
solely to’hold timberlands which pre- 
viously belonged to stockholders and 
effect a sale thereof as soon as fair price 
could be obtained and distribute pro- 
ceeds to stockholders, modified terms of 
two of cutting contracts which it had 
previously entered into, that it paid 
salaries to certain of- its officers, that 
it .collected interest on United States 
Treasury notes, and that it collected 
rent under oil, and gas lease which it 
had previously entered into, did not es- 
tablish that corporation was “doing 
business”, so as to be subject to Capi- 
tal Stoek, Tax Law, where all activities 
of corporation were reasonably directed. 
toward liquidation. Revenue Act 1935, 
§ 105, 26 US.C.A. Int.Rey.Acts, page 
796.—Clallam Lumber-Co. v. U. S., 37 
F.Supp. 542. 


D.C.N.J. The capital stock tax stat- 
utes permitting taxpayer to declare val- 
ue of capital stock as basis for tax for 


first taxable year are not unconstitu- | 


tional as conferring unwarranted legis- 
lative powers on taxpayer because no 
method was prescribed for ascertain- 
ment of value. National Industrial Re- 
covery Act, §§ 215, 216, 48 Stat. 207, 
208; Revenfie Act 1934,. §§ 701, 702, 26 
U.S.C.A. Int.Rev.Acts, pages 787, 789; 
Revenue Act 1935, §§ 105, 106, 26 U.S. 
C.A, Int.Rev.Acts, pages 796, 800.—U. 8. 
Bice! Products Co. v. U. S., 36 F.Supp. 
o . 


_ The capital stock tax statutes permit- 
ting taxpayer to declare value of capi- 
tal stock as basis for tax for first tax- 
able year, and providing for the reten- 
tion of the declaration of value for ‘the 
first year in the adjusted declaration 
for subsequent years, are not unconsti- 
tutional since the adjustments, are not 
all-inclusive but reasonably inclusive, 
so that a tax imposed in an adjustment 
year may not be said to be based on a 
valuation of capital steck that is arbi- 
trary and unreasonable. National In- 
dustrial Recovery Act, §§ 215, 216, 48 
Stat. 207, 208; Revenue Act 1934, §§ 


vy e 


701, 702, 26 U.S.C.A. 
-es 787, 789; Revenue Act 1935, §§. 
106, 26 U.S.C.A. Int.Rev.Acts, pages 796, 


800.—U. S. Steel Produc 
36 F.Supp. 368. 4 a 

D.C.N.Y. Character of business actu- 
ally done ‘in tax years, rather than 
name, charter powers or subjection to 
state insurance laws, determines wheth- 
er corporate taxpayer is an “insurance 
company”’, entitled to statutory exemp- 
tion from capital stock taxes. National 
Industrial Recovery Act, § 215(a) (e) 
(1,.2), 48 Stat. 207; Revenue Act 1932, 
§ 204, 26 U.S.C.A. Int.Rev.Acts, page 
548; Revenue Act 1934, §§ 204(a), 701 
(a) (e} (2), 26. U.S.C.A. Int.Rev.Acts, 
pages 548, 787.—Inter-County Title 
Guaranty & Mortgage Co. v. Rasquin, 
38 F.Supp. 735. 

In determining whether corporate tax- 
payer is entitled to exemption from 
eapital stock taxes as an insurance 
eompany, the guaranty of payment of 
principal and interest of mortgage loans 
constitutes ‘insurance’. National In- 
dustrial Recovery Act, § 215(a) (e) (1, 
2), 48 Stat. 207; Reyenue Act 1932, § 
204, 26 U.S.C.A. Int.Rey.Acts, page 548; 
Revenue Act 1934, §§ 204(a), 701(a) (ec) 
(2), 26 U.S.C.A. Int.Rev.Acts, pages 548, - 
787.—Inter-County Title Guaranty 
yedberes be Co. v. Rasquin, 38 F.Supp. 


ts Co. v. U. 8., 


In determining whether title guaranty 
and mortgage company was an insur- 
ance company exempt from capital 
stock taxes, interest received by the 
company on capital fund mortgages did 
-not constitute “incidental insurance in- 
come’, but was income derived from 
the lending of money on realty. Na- 
tional Industrial Recovery Act, § 215 
(a) (ce) (1, 2), 48 Stat. 207;°. Revenue’ 
Act’ 1932, § 204;:°26 U.S.C.A) Int: Rev. °° 


Acts, page 548; Revenue Act 1934, §§ — 


204(a), 701(a) (c) (2); 26 U.S.C.A. Int. 
Rev.Acts, pages 548, 787.—Inter-County 
Title Guaranty & Mortgage Co. v. Ras- 
quin, 38 F.Supp. 735. ah 
In determining whether title guaran- _ 
y and mortgage company was an in- ~ 
surance company exempt from capital ~ 
stock taxes, the guaranteeing of wile 
searches generally did not constitute 
‘Snsurance”, since all that was guaran- 
teed was the accuracy of the searches 
‘and there was no insuring of title. Na- 
tional Industrial Recovery Act, § 215(a) 
(c) (1, 2), 48 Stat..207; Revenue Act 
1932, § 204, 26 U.S.C.A.. Int.Rev.Acts, 
page 548; Revenue Acts 1934, §§ 204(a), 
701(a) (ec) (2), 26 U.S.C.A. Int:Rey.Acts, 
pages 548, 787.—Inter-County ‘Title 
Guaranty & Mortgage Co. v. Rasquin, 
38) EMSipp We. 7oay en f 

In determining whether title guaranty 
and mortgage company was an. insur- 
ance company exempt from capital 
stock taxes, execution of certificates of 
title to Home Owners’ Loan Corpora- 
tion, which constituted merely a guar- 
anty- of accuracy of search of public 
records, did not constitute the execu- 
tion of “insurance’’. National Industri- 
al Recovery Act, § 215(a) (ec) (1, 2), 48 
Stat. 207; Revenue Act 1932; § 204, 26 
U.S.C.A. Int.Rev.Acts, page 548; ~Rev- 
enue Act 1934, §§ 204(a), 701(a) (ce) 
(2), 26 U.S.C.A. Int.Rey.Acts, pages 548, 
787.—Inter-County Title Guaranty & 
Pa ee Co. v. Rasquin, 38 F.Supp. 


Where the outstanding amount of in- 
come for taxable years received by title 
guaranty and mortgage company was 
that received for searches made. for 
Home Owners’ Loan Corporation, and 
called “certificates of. title’ and from 
title searches, except amount received 
by company from interest on capital 
fund mortgages, the company was not 
entitled to exemption from capital stock 
taxes as an “‘insuranee company’. Na- 
tional Industrial Recovery Act, § 215 
(a) (e) (1, 2), 48 Stat. 207; Revenue 
Act 1932, § 204, 26 U.S.C.A. Int.Reyv. 
Acts, page 548; Revenue Act 1934, §§ 
204(a), 701(a) (ce) (2), 26 U.S.C.A. Int. 
Rev.Acts, pages 548, 787.—Inter-County 
Title Guaranty & Mortgage Co: y. Ras- 
38 F.Supp. 735. 

D.C.Ohio. Where Congress selected 
the basis for the capital stock taxes 
imposed on corporations under the 
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of unequal results to different corpora- 


- tions.—Lake Terminal R. Co. v. U. S., 


34 F.Supp. 963. 


The revenue law imposing capital 


“Stock taxes on corporations did not vio- 


late the Fifth mendment. U.S.C.A. 
Censt. Amend. 5.—Lake Terminal R. 
‘Co. v. U. S., 34 F.Supp. 963. 


D.C.Ohio. The — statute imposing 


capital stock tax based on adjusted 


declared value fixed by corporation in 
its first return, which cannot be 


amended, does not violate the Fifth - 


Amendment, in view of statute im- 
posing excess profits tax on income in- 
excess of 12% per cent. of adjusted 
declared value of capital stock. Na- 
tional Industrial Recovery Act, §§ 215,- 
216, 48 Stat. 207, 208; U.S.C.A.Const. 
Amend, 5.—Liberty Paper Board Co. v. 
U. 8., 37 F.Supp. 751, 


The statute imposing capital’ stock 


tax based on adjusted declared value 
fixed by corporation in its first re- 
turn, which cannot be amended, is not 
unconstitutional on ground that no 
guide or standard is prescribed for 


making declaration of value. National 
Industrial Recovery Act, § 215, 48 
Stat. 207; U.S.C.A.Const. Amend. 5.— 


Liberty Peper Board Co. v. U. S., 37 
The statute imposing capital stock 


tax based on adjusted declared value - 
fixed by corporation in its first return, | 


which cannot be amended, is not un- 
constitutional on ground of 


tion.» National Industrial Recovery 
Act, § 215, 48 Stat. 207.—Liberty Pa- 
Pet Board Co. vy. U. 


* p.C.Okl. The provisions of the Na- 
tional Industrial Recovery Act impos- 
ing an annual capital stock tax on the 
value of the capital stock as declared 
‘by assessed corporation and an excess 


profits tax computed with regard to 


adjusted declared value of corporation’s 
eapital stock are, not unconstitutional 
as depriving assessed corporation of its 
property without “due process of law” 
under the Fifth and Fourteenth Amend- 


ments. National Industrial Recovery 
Act, §§ 215(a, f), 216(a), 48 Stat. 207, 
208; U.S.C.A.Const.. Amends. 5, 14.— 
Stanolind Oil & Gas Co. v. Jones, 34 
F.Supp. 965. - 

D.C.Pa. Under the statute imposing 


‘a tax on the adjusted “declared value” 
of capital stock, quoted words should 
not be construed as merely a taxpayer’s 
declaration and the word ‘“‘value” ig- 
nored but the ‘declared value” of capi- 
tal stock should bear some relation to 
actual value. Revenue Act 1934, § 701 
(a, f), 26, U.S:C.A.Int.Rev.Acts,. page 
787.—American Viscose Corporation v. 
Rothensies, 34 F.Supp. 217. 

D.C.Pa. The statute imposing tax on 
adjusted. declared value of capital 
stock as of specified dates is not uncon- 
‘stitutional as imposing a tax on arbi- 
trary valuation which taxpayers may 
fix regardless of actual value. Revenue 
Act 19345) Ss 70k i (a, ft) 26 °T:S.CAY 
Int.Rev.Acts page 787; U.S.C.A.Const. 
Amend. 5.—American Viscose Corpora- 
tion v. Rothensies, 34 F.Supp. 217. 


D.C.Pa. A corporation was entitled, 
in computing its adjusted declared val- 
tue for capital stock tax purposes as of 
June 30, 1935, to deduct from its de- 
¢elared value as of June 30, 1934, the 
cost or other basis to it of stock ac- 
quired by it in years prior to 1934 but 
not cancelled or retired by the corpo- 
ration until 1934. Revenue Act 1934, § 
115(i), and § 701(f), 26 US.C.A. Int. 
Reyv.Code, § 115(i), and 26 U.S.C.A. Int. 
Rey.Acts, page 788.—Diamond Alkali 
Co. v. Driscoll, 37 F.Supp. 536. 


D.C.Pa. A distribution by corpora- 
tion to its sole stockholder from its 
paid-in surplus was not a “partial 
liquidation”, within meaning of statute 
allowing amount distributed in liquida- 
tion to be deducted in determining ad- 
justed declared value of capital stock 
for purposes of computing capital stock 
tax, where corporation did not cancel 
or redeem any of its stock at time of 
distribution. Revenue Act 1934, §§ 115 
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Code ,i), and 26 U.S.C:A. Int. 
Rey.Acts, page 788.—Koppers Co. v. 
Driscoll, 40 F.Supp. 57. 

Ct.Cl. Congress had authority to lay 
a capital stock tax and to impose an 
excess profits tax on net income in 
excess of certain credits, and there was 
nothing arbitrary, capricious, or preju- 
dicial in the constitutional sense in 
the action of Congress in choosing to 
prescribe as the measure of the capital 
stock tax and excess profits tax credit 
of each taxpayer the value of the capital 
stock as declared by it for the first 
taxable year under the statute. Na- 
tional Industrial Recovery Act §§ 215, 
216, 48 Stat. 207, 208; Revenue Act 
1934, § 701, 26 U.S.C.A. Int.Rev.Acts, p. 
ie Las DerReh Ine} vy. UUs¢S.,°'36, E:Supp: 

It is no valid objection to the capital 
stock tax calculated on the basis of 
the value of the capital stock as fixed 
by the taxpaying corporation’s return 
for the first year in which the tax is 
imposed that taxpayers might have to 
consider the value of stock in a sub- 
sequent year when they make their 
declarations for the first year. Nation- 
al Industrial Recovery Act § 215, 48 
Stat. 207; Revenue Act 1934, § 701, 26 
U.S.C.A. Int.Rev.Acts, p. 787.—Servel, 
Inc., v. U. S., 35 F.Supp. 466. 

Though the statutory provisions im- 
posing a capital stock tax did not 
require the use of the actual or fair 


‘value of the stock as the basis of the 
“delega-_ 
tion of legislative power’ to corpora- . 


tax, the intent was that a fair valua- 
tion should be stated, and the provi- 
sions enacted to encourage the state- 
ment of a fair value and to tend to 
make it unprofitable to attempt to 
avoid taxation were just and fair and 
not arbitrary and unreasonable. WNa- 
tional Industrial Recovery Act 215, 
48 Stat. 207; Revenue Act 1934, § 701, 
26 U.S.C.A, Int.Rev.Acts, p. 787.—Serv- 
CL pL DG Vail Usekoer oD i ene 466. 

The capital stock tax calculated on 
the basis of the value of capital stock 
as fixed by taxpaying corporation’s 
return for the first year in which the 
tax is imposed is not eunconstitutional 
as arbitrary and discriminatory. Na- 
tional Industrial Recovery Act. § 215, 
48 Stat. 207: Revenue Act 1934, § 701, 
26 U.S.C.A. Int.Rev.Acts, p. 787.—Serv- 
el, Inc., v. U. S., 85 F.Supp. 466. 

The capital stock tax is not-retroac- 
tive and void as applied to a corpo- 
ration which carried on business dur- 
ing part of year when tax was first 
imposed, as against” contention that 
imposition of tax for periods before 
enactment of statutes was unreason- 
able, discriminatory, and violative of 
the Fifth Amendment, since the tax is 
imposed not for doing business dur- 
ing the whole of the taxable year, but 
for doing business in any part of such 
year, and corporation was subject to 
tax for doing business after enactment 
of statutes and not before. National 
Industrial Recovery Act § 215, 48 Stat. 
207; Revenue Act 1934, § 701, 26 U. 
S.C.A. Int.Rev.Acts, page 787; U.S.C.A. 
Const. Amend. 5.—Servel, Inc. v. U. S., 
85 F.Supp. 466. 


Ct.Cl. The statute imposing a capi- 
tal stock tax based on declared actual 
value of capital stock is not arbitrary 
and discriminatory in providing that 
the declaration of value declared in 
.the first return cannot be amended. 
Revenue Act 1934, § 701(f), 26 U.S.C.A. 
Int.Rev.Acts, page 788; U.S.C.A.Const. 
-Amend. 5.—Chicago Telephone Supply 
Co. v. U. S., 35 F.Supp. 470. 


It is no valid objection to the statute 
imposing a capital stock tax .based on 
the declared actual value of capital 
stock that it is so framed as to coun- 
teract in some degree efforts to avoid 
taxation. Revenue Act 1934, § 701, 26 
U.S.C.A. Int.Rey.Acts, page 787.—Chica- 
go Telephone Supply Co. v. U. S., 35 F. 
Supp. 470. 

“capital stock tax” is a 
tax upon the privilege of doing business 
in a corporate capacity, but before the 
tax is applicable, the transactions must 
not only be in corporate form but the 
transactions must also be of such a 
nature as to constitute doing business. 


Aesh { 


connor Estate v. U. S., 37 F.Supp. © 


- Ct.Cl. A corporation which was or- — 


ganized to deal in real estate and was 


originally so engaged but which during 
years in question was engaged solely | 


in owning property, maintaining invest-— 
ments, collecting income and dividing 
it among stockholders for principal | 
purpose of liquidation, by reducing 


property of estate to form in which it © 
readily distributed among ~ 


could be 
heirs was not “carrying on or doing 
business” so as to be subject to capital 
stock tax though it endeavored to make 
a profit in closing out the property 


and though condition of real estate — 
market rendered process of liquidation 
rather slow.—Johnson’s Estate v. U. S., _ 


37 F.Supp. 617. : ee 
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D.C.Cal. “Crude petroleum” is no 
“crude oil” within meaning of Revenu 
Act imposing tax upon all transporta 
tion of crude petroleum and liqu 
products thereof by pipe line. Revenu 
Act 1932, § 731(a), 26 U.S.C.A. Int 
Rev.Acts, page 636.—Standard Oil Co 
of California v. U. S., 39 F.Supp. 180. 

Where the term ‘crude petroleu 
had no well established usage or mean 
ing, in interpreting Revenue Act i 
posing tax upon all transportation o 
crude petroleum and liquid product 
thereof by pipe line, court could resort 
to scientific analysis of the modifica-_ 
tion of petroleum by the adjective 
crude, and the addition of the adjective 
crude does not alter the meaning of the 
word “petroleum”. Revenue Act 1932, 


§ 731(a), 26 U.S.C.A. Int.Rev.Acts, ‘page 


636.—Standard Oil Co. 


of California 
Vas 48.,) 89 EB Supp dsos Pe 


by pipe line, since the terms “pe 
troleum” and “crude petroleum’ ar 
synonymous. Revenue Act 1932, § 7 


(a), 26 U.S.C.A. Int.Rey.Acts, page 6: 
—Standard Oil Co. of California vy. U. 
S., 39 F.Supp. 180. Fe 
D.C.Tex. Where taxpayer whi 
owned oil wells producing crude oi 
connected wells with centrally located 
storage tanks by pipe lines in Feb- 


thereafter taxpayer sold and delivere 


line, and production of oil was com 
plete when it was placed in tanks, an 
movements of oil through pipe line 
from wells to tanks were not incidenta 


to production of oil and were move- — 
ments toward market, such movements © 


were taxable under the Revenue Act 


section imposing a tax on transporta- — 


tion of oil by pipe line. Revenue Act 
of 1932, § 7381(a), 26 U.S.C.A. Int.Rev. 


v. Scofield, 39 F.Supp. 586. 

Where movements of 
wells to storage tanks during 1933, 
1934, and 1935 were taxable under stat-. 
ute, and during such years pipe line 
companies in vicinity of wells promul- 
gated and maintained a _ published 
tariff prior to August 1, 
the charge for their gathering services 
at 10 cents per barrel, and charge 
was fixed at 74% cents per barrel after 
August 1, 1934, and such rates were a 
fair charge for services performed by 
taxpayer for itself in transporting its 
oil to tanks, charges of 10 cents per 
barrel prior to August 1, 1934 and 7% 
cents per barrel thereafter were proper 
as basis for computing taxes under the 
Revenue Act on movements of oil 
through pipe lines. Revenue Act of 
1932, § 731(a), 26 US.C.A. Int.Rey. 
Acts, page 636.—General Crude Oil Co. 
v. Scofield, 39 F.Supp. 586. 


§ 170% 
Social Security 


D.C.Mass. The tax imposed by the 
Social Security Act is an “excise” or 
“duty” or ‘“impost’? with respect to 


hen ae rca tee 


ruary, 1933, and during certain years — 


Ele 


Acts, page 636.—General Crude Oil Co. — 


: e erude oil — 
through pipe lines from taxpayer’s oil — 


1934, fixing | 


oF 


, 


Code, § 3070; 


 “nenalties.””?. Revenue Act 1926, § 900, 
(26 


tiondl Prohibition Act tit. 2, 


~C.A. Int.Rev.Code, § 


» 28 


tilled spirits, on. 
tion and distillation thereof had been 


remain tax free. 


is ee oar fal 
2 


§ 17014 


having individuals in one’s employ and 
is a tax on employer-employee rela- 
tionships. Social Security Act § 901 et 
seq., 42 U.S.C.A, § 1101 et seq.—Gris- 
wold vy. U. S., 36 F.Supp. 714. 

Where trustees under Massachusetts 
investment trust were subject to no 


- control by shareholders, trustees were 


legal owners of trust property and held 
it as individuals, and trustees had 
right to appoint their own officers on 
their own account and they formulated 
their own policies in dealing with trust 
property and were subject to liabilities 
of fiduciary nature, the trustees were 
not. “employees” within the Social Se- 


-eurity Act, and the trust was not lia- 


ble for social security taxes on com— 
pensation paid to the trustees. Social 
Security Act §§ 1 et seq., and 901 et 


-seq., 42 U.S.C.A. 301 et seq., and 
18 - 36 F 


1101 et seqa.—Griswold v. U. S 
Supp. 714. 


8 171 
C.C.A.Ohio. The taxes imposed on 
distillers or importers on each gallon 
distilled or imported when withdrawn 
from bond with the exception of tax 
imposed on spirits diverted to beverage 
purpeses were true -“taxes’ and not 


*y ° 


U.S.C.A. Int.Rev.Acts, page 302.— 

U. S. v. Glidden Co., 119 F.2d 235. 
Under the Wighteenth Amendment, 
Congress had power to prevent or regu- 
jate the sale of denatured alcohol which 
was not usable as a beverage, and to 


that end could provide for its taxation 


or for execution of bonds as a prereq- 
uisite to its use in erent aay 
Ue GUS ISsa OS 
. §§ 71-80, 83; 
900, 26 U.S.C.A. 
; Denatured Al- 


18.—U. S. v. Glidden Co., 119 F.2d 235. 


§ 175 1 
C.C.A.Cal. The tax on distilled spir- 
its is levied on distilled spirits whether 
legally or illegally produced. 26 U.S. 
( 2800(d).—Dough- 
erty v. Lewis, 115 F.2d 478, affirming 
F.Supp. 621. 
C.C.A.Ind. Where 3,051 proof , gal- 
‘Jons of spirits were lost through spil- 


lage in transferring spirits from tanks 


in “still house’ to tanks in_ cistern 
room, the spirits which were thus lost 
were subject to the federal tax on dis- 
on theory that produc- 


completed before they were_lost.—Jo- 
seph FE. Seagram & Sons v. Smith, 113 


D.C.1ll. The basic tax on distilled 
spirtts must be assessed against and 
collected from the distiller upon the 
withdrawal of the distilled spirits from 
storage, but under the Denatured Alco- 
hol Act and National Prohibition Act 


.B.2d (357. 


the tax is waived and the distilled 


spirits are obtained by a denaturing 
plant free of the government’s lien, 
and, from that moment forward, they 
National Prohibition 
Wet ‘tit. 73, 27 U.S.C.A..§ 71 et’ seq.; 
Revenue Act 1926, § 900(3), 26 U.S. 
-C.A, Int.Rev.Acts; Denatured Alcohol 
Act, 26 U.S.C.A. Int.Rev.Code §§ 3070, 
3072, 3073.—U. S. v. Van Schaack Bros. 
Chemical Works, 33 F.Supp. 822. 
Where distilled spirits are obtained 
free of government lien for taxes by 
denaturing plant for denaturing pur- 
poses, a subsequent diversion by a 
manufacturer does not resurrect the 
government’s claim which lies solely 
against the distiller. National Pro- 
hibition Act, tit. 3, 27 U.S.C.A. § 71 et 
seq.; Revenue Acts 1926, § 900(3), 26 
U.S.C.A. Int.Rev.Acts; Denatured Alco- 
hoi Act, 26 U.S.C.A. Int.Rev.Code §§ 
8070, 3072, 3073.—U. S. v. Van Schaack 
Bros. Chemical Works, 33 F.Supp. 822. 
ct.cl. A tax attached on distilled 
spirits, used in manufacture of gin, 
which was lost as result of overflow of 
distiller’s receiving cistern, since such 
spirits had come into “existence as 
such” within tax statute, and tax was 
due and payable under statutory pro- 
vision for payment of tax when spirits 
are removed from distillery to a place 


INTERNAL REVENUE 


other than bonded warehouse. 26 U.S. 
C.A, Int.Rev.Code, §§ 2800(a) (1), (b) 
(2), (c), 2809(b).—Joseph E. Seagram 
& Sons v.. U. S., aap ae 1013. 


C©.C.A.Ohio. The taxes imposed on 
distillers or importers on each gallon 
distilled or, imported when withdrawn 
from bond with the exception of tax 
imposed on spirits diverted to beverage 
purposes were true ‘taxes’ and not 
“penalties.” Revenue Act 1926, § 900, 
26 U.S.C.A. Int.Rev.Acts, page 302 
S. v. Glidden Co., 119 F.2d 235. 

When denatured alcohol is withdraw 
tax free and is subsequently diverted 
by permittee for beverage purposes, 
permittee’s bond is to be treated as 
securing tax exaction and has none of 
the characteristics of “penalty,” but is 
an “indemnity” for loss and is re- 
quired primarily for protection of the 
revenue and to reimburse government 
for expense of investigation and loss 
of revenue resulting from permittee’s 
fraud. National Prohibition Act, tit. 2, 
§ 1 et seq., 27 U.S.C.A..§ 4 et _seq.; 
tit. 3, §§ 1-10, 13, 27 U.S.C.A. §§ 71-80, 
3; Revenue Act 1927, 900, 26 U.S. 
C.A. Int.Rev.Acts, page 302; Denatured 
Alcohol Act 1906, § 1, 26 U.S.C.A. Int. 
Rey.Code, § 3070.—U. S. v. Glidden Co., 
119 F.2d 235. 

The condition in bonds of permittee 
for use of denatured alcohol in manu- 
facture of industrial products that per- 
mittee should pay $4.50 per wine gal- 
lon in earlier bonds of $100,000 and 
$70,000 respectively, and $2 per wine 
gallon in later bond of $50,000 for all 
denatured alcohol unlawfully diverted, 
which rates were slightly in excess of 
nonbeverage tax rate on distilled spirits 
but below the beverage tax rate, cor- 
responded approximately to actual cash 
damages sustained by .United States 
and face amounts of bonds did not 
constitute “penalties” but were ‘“liq- 
uidated damages.” National Prohibi- 
tion!) Act; tit; 278) 1 et ‘seq:) 27 U.SIC-A. 
§ Seqeu;) tit. ©3988 110) 13.20 20. 
S.C.A. §§ 71-80, 83; Revenue Act 1926, 
§ 900, 26 U.S.C.A. Int.Rev.Acts, page 
302; Denatured Alcohol Act 1906, § 
1, 26 U.S.C.A, Int.Rev.Code, § 3070.— 
U. S. v. Glidden Co., 119 F.2a 235. 

§ 229 

C.C.A.U1l Where regulations promul- 
gated by Commissioner of Internal Rev- 
enue with approval of Secretary of 
Treasury specifically authorized district 
Supervisor to request return provided 
for in statute prohibiting disposition of 
substances of character used in manu- 
facture of distilled spirits without ren- 
dering return thereof, when required by 
commissioner the district supervisor 
was authorized to sign letter demand- 
ing return to be made and the letter 
was admissible in prosecution based on 
failure to make return. 26 U.S.C.A.Int. 
Rey.Code, § 2811.—U. S. v. Signore, 115 
¥.2d 669. 


§ 230 

U.S. That Treasury Regulation pro- 
viding that titles to property acquired 
by bequest, devise, or inheritance re- 
late back to decedent’s death, even 
though interest acquired was contin- 
gent at time of death, was not promul- 
gated until after taxpayer had sold 
securities received under a _ testamen- 
tary trust was immaterial in deter- 
mining whether basis for determining 
gain or loss was fair market value of 
securities at time of acquisition within 
Revenue Act of 1934, as against conten- 
tion that words “at time’ of acquisi- 
tion’ when included in act had ac- 
quired by construction a definite mean- 
ing excluding contingent remainders, 
such as taxpayer’s interest, and that 
Congress must be presumed to have 
used those words in that sense. Rey- 
enue Act 1934, § 118(a) (5), 26 U.S.C.A. 
Int.Rey.Acts, page 697.—Helvering v. 
Reynolds, 61 S.Ct. 971, 313 U.S. 428, 
85 L.Ed. —, 134 A.L.R. 1155, revers- 
ing Reynolds v. Commissioner of In- 
ternal Revenue, 114 F.2d 804, certio- 
rari granted Rely erns v. Reynolds, 61 
S.Ct. 711, 312 U.S. 672, 85 L.Ed. —. 

The word “acquisition” as used in 
the Revenue Act of 1934 making the 
fair market value of property at time 
ef acquisition by bequest, devise, or 


|= 


inheritance the basis 


ale ay 


gain or loss on sale thereof is suscep-— 
tible of the administrative interpreta- 
tion contained in Treasury Regulation 
providing that all titles to property 
acquired by bequest, devise, or inherit- 
ance relate back to the decedent’s death 
even though the interest acquired was 
at date of death, legal, equitable, vest- 
ed, contingent, general, specific, resi- 
dual, conditional, executory, or other- 
wise. Revenue Act 1934, § 113(a) (5), 
26 U.S.C.A, Int.Rev.Acts, page 697 
Helvering y. Reynolds, 61 S.Ct. 971, 
313 U.S. 428, 85 L.Ed. —, 134 A.L.R. 
1155, reversing Reynolds v, Commis- 
sioner of Internal Revenue, 114 F.2d 
804, certiorari granted MHelvering v. 
Reynolds, 61 S.Ct. 711, 312 U.S. 672, 
85 L.Ed. —. 

U.S. Where taxpayer, who in 1934 
received under a contingent remainder 
his share of a testamentary trust in- 
cluding securities which had been re-— 
ceived by trustee from decedent’s eg- 
tate and securities which had been pur- 
chased by trustee, sold securities in 
each group during 1934, Treasury Reg- 
ulation promulgated under Revenue 
Act of 1934 providing that all titles to 
property acquired by bequest, devise, 
or inheritance relate back to decedent’s 
death, even though interest acquired 
was at that time contingent, governed © 
in determining basis for computin 
gain or loss on sales since the tes 
was not whether taxpayer had full 
enjoyment of property before delivery 
of securities to him but whether he 
earlier had acquired an interest which 
ultimately ripened into complete own- 
ership. Revenue Act 1934, § 113(a) 
(5), 26 U.S.C.A. Int.Rev.Acts, page 697. 
—Helvering v. Reynolds, 61 S.Ct. 971, 
313 U.S. 428, 85 L.Hd. —, 134 A.L.R. 
1155, reversing Reynolds v. Commis- 
sioner of Internal Revenue, 114 F.2d 


804, certiorari granted Helvering v.. 
Spiers CLF SiC FLT S12 US. 6 Ten 


U.C.A.1, A regulation of the Com- 
missioner of Internal Revenue relating: 
to life insurance which was applied so 
as to require beneficiary of life policy, 
providing for payment of 50 install-— 
ments of $2,000 each, to include in his 
gross income portion of $2,000 install- 
ments, was contrary to the express in- 
tention of Congress as expressed in 
‘Revenue Act and was invalid. Revenue 
Act 1932, § 62, 26 U.S.C.A. Int.Rev. 
Acts, page 687; Revenue Act 1934, § 
22(b) (1), 26 U.S.C.A.Int.Rev.Acts, page 
670.—Commissioner of Internal Reve- 
nue’ v. Winslow, 113 F.2d 418. 

C.C.A.1. Under. provision of Reve-. 
nue Act giving Commissioner authority 
to prescribe rules and regulations, any 
regulation consistent with the law is 
valid and its promulgation a proper 
exercise of power conferred upon him, 
but such provision does not empower 
Commissioner to change or alter the 
law, and a regulation creating a rule 
out of harmony with a statute is a 
nullity. Revenue Act 1932, § 62, 26 
U.S.C.A. Int.Rev.Acts, page 687.—Com- 
missioner of Internal Revenue vy. Wins- 
low, 113 F.2d 418. 

C.C.A.1. Any attempt on the part of 
the Commissioner of Internal Revenue 
to promulgate a regulation which 
would establish a different value than 
that imposed by Congress in enacting: 


gift tax statute is invalid. Revenue 
Act 1932, § 506, 26 U.S.C.A. Int.Reyv. 
Code, § 1005.—Commissioner of In- 


ternal Revenue v. Powers, 115 F.2d 209. 

C.C.A.1, A treasury regulation pro- 
viding that the irrevocable assignment 
of a life policy constitutes a gift in the- 
amount of the net cash surrender 
value, if any, plus the pre-paid in- 
surance adjusted to the date of the 
gift was not applicable to single pre- 
mium life policies, for purpose of de- 
termining gift tax where it would affect 
a result different than intended by- 
Congress, but treasury regulation deal- 
ing with valuation of property and 
with life insurance and annuity con- 
tracts would prevail. Revenue Act 
1932, § 506, 26 U.S.C.A, Int.Rev.Code,_ 
§ 1005.—Commissioner of Internal Rey- 
enue v. Powers, 115 F.2d 209. 

C.0.A.1. Provisions of Treasury Reg-- 


for computing _ 


/ 


is 
conjunction with a person having a 
substantial adverse interest, the donor 
is to be considered as having so parted 
with dominion as to render gift com- 
plete. Revenue Act 1932, § 501(c), 26 
U.S.C.A. Int.Rev.Acts, page 580.—Com- 
missioner of Internal Revenue v. Prou- 
ty, 116) R.2dS3H, 

C.C.A.6. The section of Revenue Act, 
concerning: duty of Commissioner of 
Internal Revenue to make regulations 
concerning cases where taxpayer makes 
a separate return on account of change 
in accounting period, can be given 
effect only if ‘‘net income” in preced- 
ing subdivision concerning income 
placed on annual basis is construed in 
conformity with definition of quoted 
term in section defining net income, 
and such was the meaning contemplat- 
ed by Congress. Revenue Act of 1932, 
§§ 21, and 23(n), 47(c, d), 101(a, b), 26 
U.S.C.A.. Int.Rev.Code, § 21(a), and 26 
U.S.C.A.- Int.Rev.Acts, pages 491, 499, 
504.—Partee v. Commissioner of Inter- 
nal Revenue, 114 F.2d 716. 

Under section of. Revenue Act con- 
eerning duty of Commissioner of Inter- 
nal Revenue to make regulations con- 
cerning cases where taxpayer makes a 
separate return on account of a change 
in accounting period when a capital 
net gain is. derived in a taxable year of 
less than 12 months due to change in 
accounting period, Congress contem- 
plated that preceding subdivision con- 
cerning income placed on annual basis 
should not provide sole method of com- 
putation, but that an alternative meth- 
od should be provided by administra- 
tive regulation. Revenue Act of 1932, 
§§ 21 and 23(n), 47(c, d), 101(a, b), 26 
U.S.C.A. Int.Rev.Code, § 21(a), and 26 
U.S.C.A. Int.Rev.Acts, pages 491, 499, 
504.—Partee v. Commissioner of Inter- 
nal Revenue, 114 ¥.2d 716. : 

Under subdivision of Revenue Act 
eoncerning duty of Commissioner of In- 
ternal Revenue to make _ regulations 
concerning cases where taxpayer makes 
‘a separate return on account of a 
ehange in accounting period, the con- 


templated regulations were not intend- 


ed to apply only to cases in which tax- 
payer derives a capital net gain, since 
poth capital net gain and capital net 
loss are specified in the section. Reve- 
mue Act of 1932, § 47(d), 26 U.S.C.A. 
Int.Rev.Acts, page 499.—Partee v. Com- 
missioner of Internal Revenue, 114 F. 
2d 716. 

C.C.A.7. Under statute authorizing 
deduction for depreciation in comput- 
ing income taxes, treasury regulation 
requiring a taxpayer to make applica- 
tion to the Commissioner of Internal 
Revenue for permission to change the 
method of accounting is reasonable. 
Revenue Act 1926, § 234(a) (7) and 
Revenue Act 1928, § 23(k), 26 U.S.C.A. 
Int.Rev.Code, § 23(1).—Chicago & N. 
WwW. R. Co. v. Commissioner of Internal 
Revenue, 114. F.2d 882. 

€.C.A.8. Under Revenue Act provi- 
sion authorizing a reasonable deple- 
tion allowance in the case of mines to 
be made under rules and regulations 
prescribed by the Commissioner with 
approval of the Secretary of the Treas- 
ury, Congress by authorizing rules 
and regulations delegated the power 
to promulgate rules which would result 
in carrying out the express intent of 
the provision. Revenue Act 1934, § 
23(m), 26 U.S.C.A. Int.Rev.Code, § 23. 
(m).—Lamont v. Commissioner of In- 
‘ternal Revenue, 120 F.2d 996. 


©.C.A.8. The Treasury Regulation 
requiring a lessor whose mineral lease 
expires, terminates, or is abandoned 
before mineral paid for in advance has 
been removed to restore depletion de- 
ductions made in prior years on ac- 
count of royalties on minerals paid for 
but not removed and to return a cor- 
responding amount as income does not 
arbitrarily assume nonexistent income 
as contended by taxpayers in whose 
taxable income for years when mining 


leases were canceled before 
ore on which royalty had been paid the — 


7 AVLY £1 Ly 


Commissioner included amount of de- 
pletion deductions taken from taxable 
income derived from mining property 
in former years. Revenue Act 1934, § 
23(m), 26 U.S.C.A. Int.Rev.Code, § 23 
(m).—Lamont vy. Commissioner of In- 
ternal Revenue, 120 F.2d 996. 

The Treasury Regulation requiring a 
lessor whose mineral lease expires, ter- 
minates, or is abandoned before miner- 
al paid for in advance has been re- 
moved to restore depletion deductions 
made in prior years on account of roy- 
alties on minerals paid for but not re- 
moved and to return a corresponding 
amount as income is reasonable and is 
authorized by the Revenue Act provi- 
sion stating that reasonable depletion 
allowance should be made in all cases 


under rules and regulations to be pre-. 


scribed by the Commissioner with the 
approval of the Secretary of the Treas- 
ury. Revenue Act. 1934, § 23(m), 26 
U.S.C.A. Int.Rev.Code, § 23(m).—La- 
mont y. Commissioner of Internal Rev- 
enue, 120 F.2d 996. , 

C.C.A.9. Incidental to authority of 
Commissioner of Internal Revenue to 
administer income tax law is the pow- 
er to make regulations for information 
of taxpayers, guidance of collectors, 
and realization of purposes of taxing 
acts. Revenue Act 1934, § 62, 26 U.S. 
C.A, Int.Rey.Code, § 62.—Spreckels’ y. 
Commissioner of Internal Revenue, 119 
F.2d 667. 

C.C.A.9. Regulation promulgated by 
Commissioner of Internal Revenue plac- 
ing commissions among items included 
in business expenses was required to 
be read in conjunction with regulation 
that commissions paic in purchasing 
securities are part of cost price of such 
securities, and commissions paid in 
selling securities, when such commis- 
sions are not an ordinary and _ neces- 
sary business expense, are an _ offset 
against the selling price, in order to 
give recognition to both regulations 
and to do violence to neither, Revenue 
Act 1934, § 23(a), and § 62, 26-U.S.C.A. 
Int.Rev.Acts, page 671, and 26 U.S.C.A. 
Int.Rev.Code, § 62.—Spreckels y. Com- 
Bones of Internal Reyenue, 119 F. 

667. 


Specific provision of regulation pro- 
mulgated by the Commissioner of In- 
ternal Revenue that commissions paid 
in purchasing securities are part of 
cost price of such securities, and com- 
missions paid in selling securities, 
when such commissions are not an or- 
dinary and necessary business expense, 
are an offset against the selling price, 
must control over general provision of 
another regulation placing commissions 
among items included in business ex- 
penses. Revenue Act 1934, § 23(a), and 
§ 62, 26 U.S.C.A. Int.Rev.Acts, page 
671, and 26 U.S.C.A. Int.Rev.Code, § 
62.—Spreckels v. Commissioner of In- 
ternal Revenue, 119 F.2d 667. 


C.C.A.9. Memoranda of counsel for 
Bureau of Internal Revenue advising 
commissioner, erroneously; that prop- 
erty settlement agreement between 
spouses domiciled in California, 
not preclude taxation of their subse- 
quent earnings as community property 
were not “rulings” or “regulations” 
having force of statute, and, if taxpay- 
er relied thereon, he did so at his peril, 
—Van Dyke vy. Commissioner of Inter- 
nal Revenue, 120 F.2d 945. 


C.C.A.lll. If the test or measure of 
value, which was adopted by the com- 
missioner for a gift, fell within the 
standard fixed by the Gift Tax Act, and 
if it afforded a reasonably accurate 
measure of the monetary value of the 
gift, the regulation embodying such 
test was authorized by Congress and 
had the force of law, and the fact 
that some other test might have been 
reasonable, or that the regulation em- 
bodying the first measure might later 
be modified and still represent a valid 
exercise of power by the commission- 
er, does not vitiate the validity of 
the first regulation during the period 
that it was officially enforced.—U. S. 
vy. Ryerson, 114 F.2d 150, reversing 
Ryerson y. U. S., 28 F.Supp. 265. 


¥ 


removal of 


-enacted.—Chicago Flag 


113 F.2d 48. 


did: 


Pats 


C.C.A.111, Long-standing administra-_ 


ts 


tive interpretations of a taxing statute 


are deemed to have been adopted by 
Congress when the same statute is re- 
& Decorating 
Cor sv. US Sado ere daisy \ x 

Although 1920 Treasury Regulation 
interpreting 
goods specifically 


designated ‘golf 


flags” as subject to tax, the omission 


thereof from the regulation for Internal 


Revenue Act of 1932, and substitution - — 
equipment spe- | 


of “all parphernalia, 
cially designed for or commonly used 
in golf’, did not materially affect con- 
struction of the regulation, since rule 
that long-standing administrative in-. 


terpretations of a taxing statute are ~ 
deemed adopted by re-enactment of the 
Revenue } 


same statute was applicable. 
Act 1932, § 609, 26 U.S.C.A. Int.Rev. 
Acts, page 612; Treasury Regulations 
of 1920, art. 18; Treasury Regulations 
for 1932, Regulation 46, art. 53.—Chi-— 
cago Flag & Decorating Co. v. U. S. 
TOME die alae 

C.C.A.La. 


v. Commissioner of Internal Revenue, 


investment is exchanged 
as referring to nature or character of 
property and not to its grade or qual- 
ity, is valid. Revenue Act 1936, § 112 


( 
855.—Commissioner of Internal Rev- 
enue vy. Crichton, 122 F.2d 181. Fone 


C.C.A.Md. A regulation, such as a 


Treasury Regulation, may not extend — 
scope of an act of Congress.—Magruder oe 


v. Washington, Baltimore & Annapolis 
Realty Corporation, 120 F.2d 441, af- 
firming Washington, Baltimore & A 

napolis Realty Corporation vy, Magru- 
der, 35 F.Supp. 340. : \ 


C.C.A.Mass. In prescribing rules for 


computation of taxes for the year 1929 


to be affected under provision of In- 
ternal Revenue Act relating to two- 


set 


events taking place during previous 


taxable years, Commissioner of Inter- _ 


nal Revenue had discretionary author- ~ 
ity to devise a new method of look-— 
ing at past profits and losses of af- 
filiated corporations. Revenue Act 
1928, §§ 117, 141(b),, 26) U.S. CA. Tntae 
Rev.Acts, pages 388, 396.—S. Slater & 
Sons v. White, 119 F.2d 839, affirming — 
33. F.Supp. 329. ‘ nN 


C.C.A.Mass. Regulation promulgated 
by the Commissioner of Internal Rev- 
enue requiring that net loss sustained 
by an affiliated group of corporations 
for which a consolidated return is 
made be allowed as if the group were 
a single corporation was a valid exer- 
cise of authority conferred on the Com- 
missioner by provision of Revenue Act 
of 1928. Revenue Act 1928, § eis a 
26 U.S.C.A. Int.Rev.Acts, page 396.—S. 


Slater & Sons vy. White, 119 F.2d 839, 
affirming 33 E.Supp. 329. / 8 
C.C.A.Mass. The regulation promul- — 


gated by Commissioner of Internal 
Revenue requiring that net loss sus- 
tained by an affilhhated group of corpo- 
rations for which a consolidated return 
is made be allowed as if the group 


were a single corporation required cor- ~ 


porate taxpayer to carry forward con- 
solidated net losses sustained by affili- 
ated group for the year 1927 as an al- 
lowable deduction in determining its 
consolidated net taxable income for the 
year 1929 in the same manner as if the 
affiliated group were a single corpora- 
tion. Revenue Act 1928, §§ 117, 141(a, 
b), 26 U.S.C.A, Int.Rev,Acts, pages 388, 
396.—S. Slater & Sons v. White, 119 FPF. 
2d 839, affirming 33 F.Supp. 329. 
C.C.A.Mass. An application of regu- 
lation promulgated by Commissioner of 
Internal Revenue requiring that net 
loss sustained by an affiliated group of 
corporations for which a_ consolidated 
return is made be allowed as if group 
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were a single corporation, so as to re- 
quire corporate taxpayer to carry for- 
ward consolidated net loss sustained 
by affiliated group for year 1927 as an 
allowable deduction in determining its 
consolidated net taxable income for the 
~ear 1929, did not involve a ‘‘retroac- 
tive’ determination of consolidated net 
losses. Revenue Act 1928, §§ 117, 141 
(b), wS.C.A. ‘ 
388, 396.—S. Slater & Sons v. White, 
119 F.2d 839, affirming 33 F.Supp. 329. 
C.C.A.Minn. Regulations promulgat- 
ed under authority of Revenue Act of 
1932, relating to determination of mar- 
ket price of articles sold, for purpose 
4 of fixing manufacturers’ excise tax, 
~~ and to fixing the tax in case a manu- 
; facturer sells articles at retail, were 
1 inapplicable in determining fur man- 
Tan ufacturer’s excise tax, where record 
ee showed a well-established practice in 
the industry generally of a sale by 
- manufacturer to wholesaler at prices 
customarily followed by the_ trade. 
-* Revenue Act of 1932, § 604, 26 U.S.C.A. 
-Int.Rev.Acts, page 609, and § 619(b), 
26 U.S.C.A. Int.Rev.Code, § 3441(b).— 
E. Albrecht & Son _v. Landy, 114 F.2d 
202, reversing 27 F.Supp. 65. 
C.C.A.Mo. The Treasury Regulations 
generally have the force of law, and 
- where a Revenue Act provision does 
not descend to minutiae, but has been 
 se-enacted in view of the regulations, 
the interpretation by officials charged 
with administration may not be dis- 


ua turbed except for weighty reasons.— 

ae vi abe vy. Anheuser-Busch, 120 F.2d 
Say ne 

-  ©.C.A.Mo. The. manifest intendment 


of the Revenue Act provision authoriz- 
ing corporations in computing taxable 
~ net income to deduct a reasonable al- 
lowance for exhaustion, wear, and tear 
' of property used in trade or business, 
including a reasonable allowance for 
- obsolescence, and regulations promul- 
gated pursuant thereto, was to author- 
ize deductions similar to ordinary de- 
preciation to cover gradual exhaus- 
tion, wear, and tear, and obsolescence 
over a period of years as distinguished 
1 from deductions for losses sustained in 
taxable year authorized by another 
' provision. Revenue Acts 1924, 1926, § 
 234(a)(4, 7), 26 U.S.C.A, Int.Rev.Acts, 
oages 40, 186, 187.—Becker v. Anheu- 
- ser-Busch, 120 F.2d 403. K 
’ '€.C.A.Mont. Treasury Regulation, 
prohibiting sale of denatured alcohol 
or denatured rum under circumstances 
from which seller 
deduce that it was intention of pur- 
chaser to procure it for use for bev- 
erage purposes, was authorized by the 
statute giving Commissioner. of Inter- 
nal Revenue bower to issue. regulations 

‘respecting distribution, sale, export, 
and use of alcohol. 27 U.S.C.A. § 83.— 
United Cigar Whelan Stores Corpora- 
’ tion v.) U. S., 1113. F.2d-/340. 

_ €.C,A.0kl. Where Congress had con- 
- yened several 
was promulgated by Commissioner of 
‘Internal Revenue defining. ‘“‘employee’”’ 
and “independent contractor’ for pur- 
poses of the Social Security Act, such 
- acquiescence by Congress. would be 
construed as approval of the regula- 
tion. Social Security Act § 808, 42 U. 
S.C.A. § 1008.—Jones v. Goodson, 121 
W2d 176. 

C.C.A.Tex. The regulation promul- 
gated by Commissioner of Internal 
Revenue providing that any period of 
less than 12 months, for which either 
a separate or a consolidated return is 
filed, shall be considered a taxable year 
is invalid as being inconsistent with 
statute respecting the allowance of a 
net loss as a deduction in computing 
taxpayer’s net income for ‘succeedin 
taxable year. Revenue Act of 1928, 
117(b), 26 U.S.C.A, Int.Rev.Acts, page 
®°88.—Commissioner of Internal Rey- 
enue v. Hughes Tool Co., 118 F.2d 
474, 

C.C.A.Tex. The power of Commis- 
sioner of Internal Revenue to define by 
regulation extends to the provision of 
Revenue Act regarding allowance for 
depletion in case of oil and gas wells 
touching the alternative percentage al- 
lowance as a measure of the deple- 
tion as well as the measure by cost 


might reasonably — 


times since regulation, 
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or discovery yalue. Revenue Act 1926, 
§§ 204(c) (2), 214(9), 284(8), 26 U.S. 
C.A. Int.Rev.Acts, pages 154, 167, 187. 
—Sneed vy. Commissioner of Internal 
Revenue, 119 F.2d 767, rehearing de- 
nied 121 F.2d 725. 

C.C.A.Tex. Where regulation identi- 
cal with one of Treasury regulations 
promulgated under 1932 Revenue Act 
had been promulgated under every 
revenue act since that of 1926, the law 
construed had not been changed by 
legislative act, and interpretation had 
not been changed by judicial decision, 
conformity with congressional intent 
was presumed, and regulation would be 
given force and effect of law. Revenue 
Act 1932, .26 U.S.C.A. Int.Rey.Acts, 
page 482.—Commissioner of Internal 
Revenue v. West Production Co., 121 
F.2d 9. 

Under Treasury regulation providing 
that loss or gain realized by ereditor’s 
purehase of mortgaged property is 
measured by difference between amount 
of debtor’s obligation applied to pur- 
chase or bid price of property and fair 
market value thereof, the bid price for 
property under foreclosure is presumed 
to be fair market value, in absence of 
clear and convincing proof to the con- 
trary. Revenue Act 1932, 26 U.S.C.A. 
Int.Rev.Acts, page 482.—Commissioner 
of Internal Revenue y. West Produc- 
tion Co., 121. F'.2d 9. 

D.C.Del. The Commissioner has au- 
thority to construe and issue formal 
regulations construing internal revenue 
laws passed by Congress. Revenue Act 
1926, § 1101, 26 U.S.C.A. Int.Rey.Acts, 


page 315.—Colgate-Palmolive-Peet Co. 
vV.-ULS., 1377 F.Supp. 794. 
D.C.Del. Where Congress hag three 


times enacted legislation directly re- 
lating to first domestic processing of 
coconut oil and other oils without dis- 
approving, of treasury interpretation 
thereof and application of the tax to 
the first domestic processing occurring 
after the effective date of the act. Con- 
gress approved the regulations issued 
by the Commissioner. Revenue Act 
1926, § 1101, 26 U.S.C.A. Int.Rev.Acts, 
page 315; Revenue Act 1934, § 602% 
and (f), 26 U.S.C.A. Int.Rev.Acts, page 
778.—Colgate-Palmolive-Peet Co. v. U. 
S., 37 F.Supp. 794. 


D.C.Del. The regulations of the 
Commissioner interpreting provisions 
of Revenue Act taxing the ‘first do- 
mestic processing” of certain oils as 
meaning first use or first use in the 
United States on or after the effective 
date of the act are valid. Revenue Act 
1926, § 1101, 26 U.S.C.A. Int.Rev.Acts, 
page 315; Revenue Act 1934, § 602% 
and (f), 26 U.S.C.A. Int.Rev.Acts, page 
778.—Colgate-Palmolive-Peet Co. vy. U. 
S., 37 F.Supp. 794. 

D.C.Mass. Under some circum- 
stances, re-enactment of provisions of 
a statute without substantial change in 
succeeding Revenue Acts must be re- 
garded as an adoption of the Treas- 
ury’s settled construction of the earlier 
act, on theory of legislative intent.— 
Hall v. Welch, 37 F.Supp. 788. 


D.C.Mass. Treasury regulations pro- 


mulgated under the section of the Rey- 


enue Act governing revocable trusts 
should be interpreted in connection 
with the fair meaning of such sec- 
tion, which in turn should be inter- 
preted in light of other sections pro- 
viding that basis for depreciation of 
preperty acquired by transfer in trust 
shall be the fair market value of such 
property at time of acquisition. Rey- 
enue Act 1932, § 1138(a) (4), (b) and 
§§ 114(a), 166, 26 U.S.C.A. Int.Rev. 
Code, § 113(a) (4), (b) and § 114(a), 
and 26 U.S.C.A. Int.Rey.Acts, page 543; 
Revenue Act 1934, § 166, 26 U.S.C.A. 
Int.Rey.Code, § 166.—Hall v. Welch, 37 
F.Supp. 788. 

D.C.N.J. Revenue measures and reg- 
ulations pursuant thereto authorizing 
deduction of losses for purposes of 
computing income taxes do not con- 
template mere fluctuation in value of 
property but require that losses be ac- 
tually sustained during taxable year 
and that they be manifested by a 
“closed transaction” or an ‘identifiable 
event” which determines existence of 


and amount of loss.— 
Ane & Refining 
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Co. v. U. 


: 8 (AOS ys yc yon 0 
*U.S.N.¥. Collectors of internal rev- 
enue are “subordinate officers” charged — 
with the ministerial duty aria aly a 
the taxes. 26 U.S.C.A. Int.Rev.Code, § ~ 
3651.—Royal Indemnity Co. v. U. 8., 61 ‘ 
S.Ct. 995, 813 0U.S.0289 U8b ed) = 
affirming U. S. v. Royal Indemnity Co., 
116 F.2d 247, certiorari granted Royal 
Indemnity Co. v. U. S., 61 S.Ct. 838, © 
813 U.S. 552, 85 L.Ed. —.° : ate 

§ 241 . 
| D.C.Pa. Where the United States 
government at the time of discharge of 
a_ storekeeper-gauger who was provid- 
ed to facilitate collection of internal 
revenue from distillers held $757.36 
which represented salary deductions in 
the Civil Service Retirement Fund, and 
the government subsequently paid such 
sum to the storekeeper-gauger, the gov- 
ernment could not recover from surety 
on indemnity bond which had been ex- 
ecuted by the storekeeper-gauger, the 
sum of $39.44 representing an amount 
lost by the government as result of 
action of storekeeper-gauger in allow- 
ing removal of certain rum without 
payment of tax thereon, since the gov- 
ernment had power to withhold such 
amount from the amount paid to store- 
keeper-gauger by the government after 
his dismissal.—U. S. v. S. Fidelity 
& Guaranty Co., 35 F.Supp. 959. 

Ct.Cl. Where plaintiff, an honorably 
discharged soldier entitled to special ~ 
benefits, on November 9, 1934, as result 
of competitive examination became a 
classified civil service employee and 
was appointed to position of store- 
keeper gauger in Alcohol Tax Unit, 
Treasury Department, and on June 30, 
1935, was discharged without prejudice, 
the separation being incident to a gen- 
eral reduction in force, but subsequent 
to a report of district supervisor to 
effect that plaintiff was not adapted to 
satisfactory performance of duties of 
storekeeper gauger, the dismissal was 
not improper. Act Aug. 15, 1876, 19 
Stat. 169; Act Aug. 23, 1913, 37 Stat. 
413,.5 U.S.C.A. § 648, HExecutive Or- 
der of June 4, 1925; Civil Service Rule 


au § V.—Bratton vy. U. S., 90 Ct.Cl. 
; § 243 
D.C.N.Y. A locked cupboard in a 
common hallway of an  ° apartment 


building, used for ingress and egress 
to apartment in which defendant and 
his family resided, constituted a part 
of defendant’s “dwelling’’, which was 
not subject to search without a war- 
rant for alcohol by an investigator of 
Alcohol Tax Unit.—U. S. v. Lumia, 36 
W.Supp. 552. 


§ 249 

U.S. Under’ section of Revenue Act 
providing that in computing net in- 
come for period in which falls date of 
death of taxpayer, amounts accrued up 
to date of death shouid be included, 
where partnership agreement and subse- 
quent arrangement between executors 
and surviving partners called for a val- 
uation for purpose of closing out part- 
nership on date of poten Benth and a 
dissolution as of that day, share of de- 
ceased partner who kept his accounts 
on a calendar year cash receipts and’ 
disbursements basis, of net income of 
partnership was to be accounted for in 
the deceased partner’s return, without 
consideration of the period over which 
the income was earned, and the fact 
that the payment for unfinished busi- 
ness would not be collected until an- 
other taxable year was immaterial. 
Revenue Act 1934, §§ 42, 48, 182, 26 
U.S.C.A. Int.Rev.Code, §§ 42, 48, 26 U. 
8.C.A. Int.Rev.Acts, page 728—Helver- 
ing v. Enright’s Hstate, 61 S.Ct. 777, 
reversing HEnright’s Wstate vy. Commis- 
sioner of Internal Reventie, 112 F.2d 
919, certiorari granted Helvering y. En- 
right’s Hstate, 61 S.Ct. 134. 

_Under section of Revenue Act pro- 
viding that in computing net income 
for period in which falls date of death 
of taxpayer, amounts accrued up to 
date of death shall be included, where 
partnership agreement and subsequent 
arrangement between deceased part- 


that day, 


1 ae ern 
executors and surviving partners 

led for valuation of deceased’s in- 
terest in partnership on day of part- 
ner’s death and a dissolution as of 
y, the valuation of the de- 
ceased’s interest in the partnership was 


an “accrual” which was required to be 


reflected in the “income” tax return of 
the deceased partner who kept his ac- 
counts on a calendar year cash receipts 
and disbursements basis, and was not 
a mere ‘‘valuation of assets” only re- 
flected in estate or inheritance reports. 
Revenue Act 1934, §§ 42, 48, 182, 26 
U.S.C.A. Int.Rev.Code, §§ 42, 48, 26 
U.S.C.A. Int.Rev.Acts, page 728.—Hel- 
vering v. Enright’s Estate, 61 S.Ct. 777, 
reversing HWnright’s Estate v. Commis- 
sioner of Internal Revenue, 112 F.2d 
919, certiorari granted Helvering v. En- 
right’s Hstate, 61 S.Ct. 134. 

U.S. Where deceased physician, who 
during 1935 was a member of medical 
partnership and entitled to 40 per cent. 


_ of its profits, died December 25, 1935, 


on which date there were outstanding 
about $69,000 of partnership accounts 
receivable for services rendered to pa- 
tients during deceased’s lifetime, and 
the deceased’s interest in the accounts 
came to over $27,000, the inclusion in 
the deceased’s 1935 “‘income”’ of the fair 
value of his interest in the accounts 
which was fixed at one-fifth of face 
value was proper in fixing income tax 
although deceased kept his accounts 
on a cash basis. Partnership Law N. 
Y. § 62, subd. 4; Revenue Act 1934, § 
42, 26 U.S.C.A. Int.Rev.Code, § 42,.— 
Pfaff vy. Commissioner of Internal Rey- 
enue, 61 S.Ct. 783, affirming 113 F.2d 
114, certiorari granted 61 S.Ct. 140. 
C.C.A.1. Book entries, while of evi- 
dential value, are not conclusive of in- 
come tax liability.—Allen y. Commis- 
poner of Internal Revenue, 117 F.2d 


C.C.A.1. That corporation during its 
whole history never formally declared 
any dividends was not controlling in 
determining . whether charge-off of 
debts to stockholders constituted dis- 
tribution of dividends ‘subject to in- 
come tax.—Allen v. Commissioner of 
Internal Revenue, 117 F.2d 364. 


C.C.A.1.. Decision of Board of Tax 
Appeals affirming determination of 
Commissioner of Internal Revenue as- 
sessing deficiency against taxpayers be- 
came a ‘‘final decision’ when the Unit- 
ed States Supreme Court denied cer- 
tiorari to review judgment of Circuit 
Court of Appeals affirming the board’s 
decision or at least upon lapse of the 
25 days thereafter during which pe- 
riod, under rules of Supreme_ Court, 
the taxpayers might have asked for a 
rehearing in the Supreme Court. Rev- 


~ enue Act 1926, § 1005(a) (1-4), (b), 
26 U.S.C.A. Int.Rev.Code, § 1140.— 
Sweet v. Commissioner of Internal 


Revenue, 120 F.2d 77. 

The power of Board of Tax Appeals 
to entertain a petition for rehearing 
is limited to the three months during 
which a petition for review might be 
filed in the Circuit Court of Appeals, 
and thereafter, no petition for review 
having been filed, the Board’s decision 
becomes a ‘‘final decision”’. Revenue 
Act 1926, § 1005(a) (1), 26 °U. 
Int.Reyv.Code, 1140.—Sweet v. 
missioner of Internal Revenue, 120 F. 
ACR 

The word “final”, as used through- 
out statute stating the date on which 
decisions of the Board of Tax Appeals 
become final, means that, at the indi- 
eated point of time, the decision of 
the board must. stand as rendered, 
without power in the board or in the 


eourts to modify it thereafter. Rey- 
enue Act 1926. § 1005(a) (1-4), (b). 26 
U.S.C.A. Int.Rev.Code, § 1140; Rev- 
enue Act 1926, § 1005(e) (1-3), (d) (1- 
3)50 Ce) (2, © 2) 7 1265 UWS2C.A.: 9 Int. Rey: 
Acts, pages 814, 315.—Sweet v. Com- 


pee of Internal Revenue, 120 F. 
20) 4%. 

C.C,A.2. The requirements of treas- 
ury regulation that, after a taxpayer 
has elected to use a method in account- 
ing as to bad debts, such method must 
be followed in returns for subsequent 
years unless permission is granted by 
Commissioner of Internal Revenue to 
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change to other method, may be satis-— 
fied by the commissioner’s acceptance © 
é give notice to him 
that the method originally adopted has 


of returns which 


been changed. Revenue Act 1926, § 
234(a) (5), 26 U.S.C.A. Int.Rev.Acts, 
page 186.—S. Rossin & Sons vy. Com- 
missioner of Internal Revenue, 113 F. 
2d 652. 

Where, in tax return for its first 
fiscal year, taxpayer used reserve meth- 
od of accounting and deducting for 


'bad debts and used that method up to 


and including fiscal year ending April 
30, 1927, but for year ending April 30, 
1928, claimed no deduction for bad 
debts and in subsequent years showed 
deductions for bad debts on account 
of specific debts ascertained to be 
worthless and charged off as such, in 
determining whether taxpayer realized 
taxable income in fiscal year ending 
April 30, 1936, by transferring on its 
books a reserve for bad debts to a 
liquidation account, the case stood as 
though the commissioner had _ given 
express permission to allow the change 
of method to become effective for the 


fiscal year ending April 30, 1929. 
Revenue Act 1926, § 234(a) (5), 26 
U.S.C.A, Int.Rev.Acts, page 186.—S. 


Rossin & Sons v. Commissioner of In- 
ternal Revenue, 113 F.2d 652. 


C.C.A.2. Taxpayer, who sought to 
deduct loss sustained by reason of 
corporate stock becoming worthless, 


had burden of establishing that the 
stock became worthless during the tax- 
able year and not at an earlier date.— 
Keeney v. Commissioner of Internal 
Revenue, 116 F.2d 401. 

©.C.A.2. Assessment of income tax 
deficiency by Commissioner of Inter- 
nal Revenue, based on refusal to allow 
deduction of worthless debt, was prima 
facie correct, and burden of proving its 
incorrectness was on taxpayer. Revenue 
Act 1928, § 23(j), 26 U.S.C.A. Int.Rev. 
Acts, page 357.—Curry yv. Commission- 
er of Internal Revenue, 117 F.2d 307. 

C.C.A.2. Taxpayer who showed con- 
tinuance in taxable year of attempt to 
collect notes which had been long 
overdue and were not shown to have 
differed in surrounding circumstances 
from those ascertained to be worthless 
and charged off in preceding year 
failed to sustain burden of showing 
that assessment by Commissioner who 
refused to allow the deduction of the 
indebtedness for the taxable year, was 
wrong by establishing that worthless- 
ness of the debt was not ascertained 
by the taxpayer prior to the taxable 
year.—Revenue Act 1928, § 23(j), 26 
U.S.C.A. Int.Rey.Acts, page, 357.—Curry 
vy. Commissioner of Internal Revenue, 
117 F.2d 307. ¥ 

C.C.A.2. A taxpayer seeking a de- 
duction in calculating income taxes has 
a,burden greater than merely proving 
that Commissioner of Internal Revenue 
is wrong, and taxpayer must establish 
essential facts from which a correct. de- 
termination can be made.—Mahler: v. 
Commissioner of Internal Revenue, 119 
F.2d 869. 

C.C.A.2. In proceedings _ respecting 
taxpayers’ right in calculating income 
taxes to deduct as a loss sustained dur- 
ing 1934 or 1935 the cost of corporate 
stock previously purchased, the evi- 
dentiary force of a report, which was 
made by a noteholders’ committee in 
1932 in proceedings respecting corpo- 
ration’s reorganization, as an identifi- 
able event proving ‘‘worthlessness” of 
stock depended on weight to be attri- 
buted to report as of 1932 and not ata 
later date when its prophecy had been 
verified by events. Revenue Act 1934, 
§ 23(e),.26 U.S.C.A. Int.Rey.Acts, page 
672; Bankr.Act § 77B, 11 U.S.C.A. § 
207.—Mahler v. Commissioner of Inter- 
nal Revenue, 119 ¥.2d 869. 

C.C.A.2. Where issue raised by 
pleadings in proceedings respecting 
right of taxpayers in calculating in- 
come taxes to deduct as a loss sus- 
tained during 1934 or 1935 the cost 
of stock previously purchased was 
whether stock became worthless in ei- 
ther 1934 or 1935, a negative finding 
by Board of Tax Appeals that stock 
had not become worthless in such 
years would have been sufficient to jus- 
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tify disallowance of claimed deduction, x 
Revenue Act 1934, § PED 2620.8. CsAc Waa 
Int.Rev.Acts, page 672.—Mahler _ v. 
Commissioner of Internal Revenue, 119 poe 
F.2d 869. as 
C.C.A.2. A determination by’ Com- ~— 
missioner of Internal Revenue respect- 
ing items to be included in computing 
taxpayer’s gross income for income tax 
purposes was presumptively correct and 
burden of showing error was upon tax- ~ : 
payer.—Pearce v. Commissioner of In- 
ternal Revenue, 120 F.2d 228. : 4 
C.C.A.3. Under statute providing — 
that in computing net income for pe- 
riod in which falls date of death of © 
taxpayer, amounts accrued up to date 
of death should be included, taxable 
income of deceased member of partner- — 
ship of lawyers which kept its ac- — 
counts and made tax returns and de- 
termined distributable earnings an- 
nually on a cash basis of accounting 
should have been computed in same ~ 
way it would have been had taxpayer — 
been alive and regularly made returns 
on accrual basis, notwithstanding that . 
during his life deceased member made 
returns on cash basis. Revenue Act 
1934, § 42, 26 U.S.C.A. Int.Rev.Code, — 
§ 42.—Enright’s Estate v. Commission- _ 
er of Internal Revenue, 112 F.2d 919. — 
The statute providing that there 
shall be included in computing net in- 
come of each partner his distributive — 
share whether distributed or not of the 
net income of partnership for the taxa-— 
ble year is in effect a direction that 
even though a partner is on cash basis 
of accounting he must nevertheless use 
accrual method in accounting for his 
income from partnership, but partner-_ 
ship income which accrues to him and — 
for which he must account is only © 
that shown to be ‘distributable to him 
by partnership returns prepared pursu 
ant to partnership agreement, since i 
is only that distributable income which 
he has right to receive. Revenue Act 
1934, §§ 182. 188. 26 U.S.C.A. Int.Rey. 
Acts pages 728, 729.—Enright’s Estate 
v. Commissioner of Internal Revenue, 
112) 20 919° * c Pp: 
In keeping accounts and making in-— 
come tax returns, the “accrual basis” — 
as distinguished from the “cash basis” 
imports that it is the right to receive 
and not the actual receipt that deter- 
mines the inclusion of the amount in ~ 
gross -income, since, when the right to — 
receive an amount becomes fixed, the 
right accrues.—Enright’s Estate vy. 
Commissioner of Internal Revenue, 112. 
F.2d 919. ' =) 
Under statutes providing that in case 
of death of taxpayer amounts of in 
come accrued up to date of his death if 
otherwise properly ineludible ~ 
should be included in computing net — 
income, where law partnership pursu- 
ant to partnership agreement deter- ee) 
mined distributable earnings annually 9 
on a basis of cash receipts and dis- j 
bursements and partner died having a 
distributable interest in the partner- 
ship’s cash and collectible accounts, it 
was error to include, in return made 
for deceased partner, in addition to 
his distributable share of cash receipts, | 
income earned but not received by 
partnership in cash and not distribu- 
table under agreement. Revenue Act 
1934, § 42, 26 U.S.C.A. Int.Rev.Code, § 
42; Revenue Act 1934, §§ 182, 188, 26 
U.S.C.A. Int.Rev.Acts, pages 728, 729. 
—Enright’s Estate v. Commissioner of 
Internal Revenue, 112 F.2d 919. 


C,.C.A.3. The burden of proving that we 
a loss on stoek occurred in a particular er, 
year is upon taxpayer claiming such : 
loss as deduction from income tax. 


Revenue Act 1934, § 23(e) (2), 26 U.S.C. 
A. Int.Rev.Acts, page 672.—Connelly v. 
Commissioner of Internal Revenue, 121 
F.2d 686. 

C.C.A.3. Where taxpayer asserted a 
loss deductible from income tax be- 
cause of determined worthlessness of 
his bank stock during 1934, that Com- 
missioner of Internal Revenue disal- 
lowed the deduction on ground that 
loss occurred after 1934 did not pre- 
clude Board of Tax Appeals from find- 
ing that loss occurred in 1933, since 
real issue was whether loss had oc- 


curred in 1934 as claimed. Revenue 


‘ 


a 


_ in an estate was contingent on 
- reaching 28 years of age under North 
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Act 1934, § 28(e) (2), 26 U.S.C.A. Int. 
Rey.Acts, page 672.—Connelly v. Com- 
missioner of Internal Revenue, 121 F. 


2d_ 686. 
©.C.A.4. The taxpayer normally has 
the burden of finding identifiable 


events to identify the particular year 
in which he can rightfully base a 
‘claim for deduction for worthless 
stock. Revenue Act 1934, ; 2540) (abe 
2), 26 U.S.C.A. Int.Rev.Code, § 23(e) 
(1, 2).—Bartlett v. Commissioner of In- 
ternal Revenue, 114 F.2d 634. 
Taxpayers who claimed a deduction 
for worthless stock for 1935 had bur- 
den of proving that. events identifying 
the particular year in which they could 
rightfully base their claim for deduc- 
tion did not exist in 1933 and that the 
finding of the Board of Tax Appeals to 
the contrary was not based on substan- 
tial evidence, and they also had the ad- 
ditional burden of pointing to events 
which established that their stock first 
became worthless in 1935. Revenue 
Act 1934, § 23(e), (1, 2), 26 U.S.C.A. 
Int.Rey.Code, § 23(e), (1, 2).—Bartlett 
vy. Commissioner of Internal Revenue, 
114 F.2d 634. 
C.C.A.4. A taxpayer’s claim to a de- 
duction from gross income is a statu- 
tory privilege, and the burden rests on 
him of proving such losses as are de- 
ductible within the terms of the partic- 
ular statute——Bartlett v. Commission- 
er of Internal Revenue, 114 F.2d 634. 
A taxpayer claiming a deduction 


from gross income for stock claimed 


to have become worthless has the bur- 
den of establishing the loss in the year 
in which the deduction is claimed. 


__. Revenue Act 1934, § 23(e) (1, 2), 26 U. 


“S.C.A. Int.Rev.Code, § 23(e). (1, 2).— 
Bartlett v. Commissioner of Internal 
' Revenue, 114 F.2d 634. f 

©.C.A.4. Where taxpayer’s interest 


his 


Carolina law, taxpayer did not “ac- 
quire’ property within the Revenue Act 
of 1934 until the contingency happened, 


and the basis for determining gain to 


taxpayer under act was the fair market 
value both of securities owned by testa- 
‘tor at his death and those purchased by 
trustee at the time they were distrib- 


‘uted to taxpayer by trustee when tax- 


payer’s interest became vested. Rey- 
enue Act 1934, § 113(a) (5), 26 U.S.C.A. 
Int.Rev.Code, § 118(a) (5).—Reynolds v. 
Commissioner of Internal Revenue, 114 


> F.2d 804. 


C.C.A.4. Under Revenue Act of 1934, 
although prior. to his death taxpayer 
kept accounts on cash receipts and dis- 
bursements basis, his income for the 
year in which he died was required to 
be determined on accrual basis. Reve- 
nue Act 1934, § 42, 26 U.S.C,A. Int. 
Rey.Code, § 42.—Helvering v. McGlue’s 
Estate, 119 F.2d 167. 

If executor had remained alive, and 
if he had kept his books on accrual 
basis, his fees would not have been tax- 
able as “accrued income’”’ prior to their 
allowance and approval by probate 
court, notwithstanding prior contractual 
arrangement with decedent fixing 
amount of fees.—Helvering v. McGlue’s 
Hstate, 119 F.2d 167. 

C©.C.A.6. Evidence warranted finding 
that income’ taxpayer filed false and 
fraudulent return with intent to evade 
tax, and that deficiency assessed by in- 
ternal revenue commissioner, or some 
part thereof, was due to intention to 
evade tax.—Hoefle v. Commissioner of 
Internal Revenue, 114 F.2d 7138. 

C.C.A.6. Where taxpayer, who had 
kept his accounts and made income tax 
returns upon a calendar year basis up 
to and including 1931, was given per- 
mission to change to a fiscal year end- 
ing July 31, and during the 7-month 
period from January 1 to July 31, 1932, 
taxpayer sustained a capital net loss, 
and no regulation had been promulgat- 
ed by Commissioner of Internal Rev- 
enue requiring ordinary net income or 
capital net loss to be placed on an an- 
nual basis in making returns for a pe- 
riod of less than 12 months, it was er- 
ror to place taxpayer’s ordinary net 
income upon an annual basis in com- 
puting income tax for 7-month period. 
Revenue Act of 1932, §§ 21 and 238(e) 
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(2), (n), 47(e, d), 101(a, b), (ce) (8), 26 
U.S.C.A.Int.Rev.Code, § 21(a), and 26 
U.S.C.A.Int.Rev.Acts, pages 490, 491, 
499, 504, 505.—Partee vy. Commissioner 
of Internal Revenue, 114 F.2d 716. 
C.C.A.6. In determining the cash 
equivalent of corporate stock received 
by taxpayer in payment of bonuses 
due to him by corporation for purpose 
of determining taxpayer’s gross in- 
come, the  corporation’s prospects 
might properly be considered by the 


Board of Tax Appeals and could out-- 


weigh other factors, as against conten- 
tion that the board erred in giving 
too little weight to book value of the 
stock. Revenue Act 1928, § 22(a), 26 
U.S.C.A. Int.Rev.Acts, page 354.— 
Commissioner of Internal Revenue V. 
Vandeveer, 114 F.2d 719. ‘ 

C.C.A.6. It is incumbent on the tax- 
payer to establish all facts necessary 
to compute as well as to justify a de- 
duction claimed from gross income.— 
Wilcox v. Commissioner of Internal 
Revenue, 119 F.2d 899. 

C.C.A.6. The Board of Tax Appeals, 
on question of value in which it is it- 
self expert, is not circumscribed by 
technical rules of evidence.—Hickok Oil 
Corporation vy. Commissioner of Intern- 
al Revenue, 120.F.2d 133. s 

C.C.A.7. Where consideration paid 
by taxpayer to charitable institutions 
for annuities was in excess of cost of 
the annuities and so was in part a 
gift, cost based on insurance company 
estimates as to cost of similar annuities 
was fair cost for purpose of deter- 
mining what part of annuity pay- 
ments received by taxpayer were sub- 
ject to income tax. Revenue Act 1934, 
§ 22(b) (2), 26 U.S.C.A. Int.Rev.Code 
§ 22(b) (2).—Raymond vy. Commis- 
poner of Internal Revenue, 114 F.2d 


C.C.A.7. Where railroad had’ elected 
through a long period of years to em- 
ploy the “retirement method of ac- 
counting” for depreciation of all its 
property treated as a unit and under 
which method railroad is permitted to 
reduce its income by the amount ex- 
pended for repairs, replacements and 
renewals and by cost of discarded items 
and if such amount exceeds 50 per cent. 
of value of any item of property as 
restored such item is treated as retired 
and original cost of such retired item 
is allowed as a deduction, undiminished 
by any charge for depreciation sus- 
tained in prior accounting periods, rail- 
road could not claim as a matter of 
right the privilege of retroactively ap- 
plying the “straight line method of ac- 
eounting” for depreciation in respect to 
certain items of property for certain 
taxable years. Revenue Act 1926, § 234 
(a) (7) and Revenue Act 1928, § 23(k), 
26. U.S.C.A.Int.Rev.Code, § 23(1).—Chi- 
cago & N. W. R. Co. v. Commissioner of 
Internal Revenue, 114 F.2d 882. 


C.C.A.7. Under statute allowing rea- 
sonable allowance for depreciation in 
computing income taxes, the use by 
taxpayer of ‘retirement method of ac- 
counting’’, is permissible. Revenue Act 


1926, § 234(a) (7) and Revenue Act 
1928, ; 23(k), 26 U.S.C.A.Int.Rev.Code, 
§ 23(l)—Chicago & N. W. R. Co. v. 


Commissioner of Internal Revenue, 114 
F.2d 882. 


C.C.A.7. Burden was upon taxpayer, 
claiming deduction from income taxes 
for certain payments as ‘ordinary and 
necessary business expenses’, to estab- 
lish that payments were actually made 
and that they were “ordinary and nec- 
essary business expenses’’.—Birnbaum 
vy. Commissioner of Internal Revenue, 
117, B20 395. 

C.C.A.7. Testimony of taxpayer who 
was engaged in business of obtaining 
reductions of taxes on real and per- 
sonal property, as to payments al- 
leged to haye been made by him to 
real estate men, attorneys and trus- 
tees on account of cases referred by 
them, was insufficient to overturn Com- 
missioner’s disallowance of his claim 
for deduction from income taxes of 
such payments as “ordinary and nec- 
essary business expenses”, where tax- 
payer failed to name persons to whom 
payments were made or disclose cir- 


=t4 


% ites of ry ’ ¥ 
cumstances under which ~— ‘ 
were made.—Birnbaum v. Commissioner 
octane Revenue, 117 F.2d 395. , 
-C.AST, 


proving right to deduction, in comput- 


ing income tax, for loss sustained dur-_ 


ing taxable year, since right to claim 
deduction is a statutory privilege. 


Revenue Act 1932, § 23(e), 26 U.S.C.A.: 


Int.Rev.Code, § 23(e).—KFriend v. Com- 
missioner of Internal Revenue, 119 F.2d 


969. 
C.C.A.7.. Evidence. that corporation 
was organized to operate apartment 


building which cost $3,¢00,000 and was 
mortgaged for $2,500,000, that building 
was unable to earn sufficient income to 
pay amortization on first mortgage, 
that foreclosure proceedings left defi- 
ciency of $1,357,891.71 in 1931, that 
remaining assets of corporation, other 
than equity of redemption expiring in 
1932, totalled $7,500, whereas. there 
were other liabilities of $50,000, sup- 
ported finding that stock in corporation 
became “worthless” in 1931, and hence 
that stockholders could not claim de- 
duction in computing income tax for 
1932. Revenue Act 1932, § 23(e), 26 
U.S.C.A. Int.Revy.Code, § 28(e).—Friend 


v. Commissioner of Internal Revenue, 
119 F.2d 969. 
©.C.A.8. The underlying purpose of 


Congress in enacting the provision of 
the Revenue Act authorizing tax re- 
turn to be made on basis on which 
taxpayer’s books were kept, providing 
only that the basis was one reflecting 
income, was to enable taxpayers to 
keep their books and make their re- 
turns according to scientific accounting 
principles, by charging against income 
earned during the taxable period, the 
expenses incurred in and properly at- 
tributable to the process of earning in- 
come during that period. Revenue Act 
1916, § 13(d), 39 Stat. 771.—Helvering 
v. Schimmel, 114 F.2d 554. 

C.C.A.8. Taxpayer which purchased 
from bank certain securities for an 
amount equivalent to price paid for 
them by, the bank, which was in excess 
of market price of the securities, failed 
to sustain burden of proving that com- 
missioner erred in determining that 
amount paid by taxpayer in excess of 
market price was for purpose other 
than acquisition of the securities, 
that proper “cost” basis in computing 
income derived from sale of the securi- 
ties was market price instead of amount 
actually paid by taxpayer. Revenue 
Act 1934, § 113(a), 26 U.S.C.A. Int. Rev. 
Acts, page 696.—Majestic Securities 
Corporation v. Commissioner of Inter- 
nal Revenue, 120 F.2d 12. 

C.C.A.8. Taxpayer had burden of 
proving that the cost of securities de- 
termined by the Commissioner of In- 
ternal Revenue for purpose of comput- 
tae come derived from gale of the se- 
curities was wrong,. Revenue Act 1934, 
§ 113(a), 26 US.C.A. Int.Rey.Acts, page 
ebteete eles iy mecune. Corporation 
v. Commissioner o nter 
120 Fed 12 nal Revenue, 


C.C.A.8. A taxpayer which seeks 
credit against undistributed net income 
for amount set aside to discharge a 
debt has burden of establishing that 
it comes within precise language \of 
statute authorizing the deduction. 
Revenue Act 1936, § 26(c) (2), 26 U.S. 
C.A. Int.Rey.Acts, page 836.—Helvering 
v. Moloney Electric Co., 120 F.2d 617. 


C.C.A.9, Taxpayer keeping its 
books on an accrual basis is required 
to accrue taxable income in the year in 
which it is payable to him, regardless 
of fact that it may not have been re- 
ceived by him in that year and he 
must do so even though the debt to 
him is valueless on the date it becomes 
due, and his remedy in the case of a 
worthless debt is to report it in gross 
income and take a deduction for bad 
debt in the same year. Revenue Act 
1934, §§ 23(k) (1), 41, 44, 26 U.S.C.A. 


Int.Rey.Code, §§ 23(ik) (1), 41, 44.—. 
District Bond Co. v. Commissioner of 
Internal Revenue, 113 F.2d 347. 


C.C.A.9. Where husband and wife 
executed written agreement by which 
they undertook to convert into com- 
munity property all property then 


A. taxpayer has burden of 


ey 


a 
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land itself and was not attributable 
to husband’s personal services as man- 
ager rendered in a non-community 
property state. Revenue Act of 1934, 
$§ 181, 182, 26 U.S.C.A. Int.Rey.Acts, 
p. 728.—Black y.°Commissioner of In- 
ternal Revenue, 114 F.2d 355. 
C.C.A.9. The two-year limitation pe- 
riod for assessment of income taxes 
does not begin to run on a tax return 
which is unverified. Revenue Act 
1932, § 275, 26 U.S.C.A.Int.Rey.Acts, 
page 565.—Uhl Estate Co. v. Commis- 
ope of Internal Revenue, 116 F.2d 


€.C.A.9. Corporate taxpayer claim- 
ing deduction for bad debt in comput- 
ing income and excess profits taxes had 
burden of proving that the claimed 
deduction was clearly within statute. 
—Uhl Wstate Co. v. Commissioner of 
Internal Revenue, 116 F.2d 403. 

C.C.A.9. Evidence relating to cash 
loans by corporate taxpayer to two 
persons who had joint account with 
taxpayer and one of whom became in- 
solvent, whereupon one-half total debt 
was written off taxpayer’s books as 
worthless, sustained ‘commissioner’s 
disallowance of deduction of the debt 
as a “bad debt’? in computing income 
and excess profits taxes, on ground 
that, under the controlling California 
law, the obligation was presumed to 
be a joint obligation rather than sey- 
eral and that release of the insolvent 
obliger did not extinguish the obliga- 
tion of the solvent obligor. Civ.Code 
Cal. §§ 1431, 1543.—Uhl Estate Co. v. 
Commissioner of Internal Revenue, 116 
F.2d 403. 

'€.C.A.9, Corporate taxpayers keep- 
ing their accounts and making their 
income tax returns on an accrual basis 
may deduct salaries accruing although 
not paid during the tax year. Revenue 
Act of 1934, §§ 23(a), 41, 48(c), 26 U.S. 
C.A. Int.Reyv.Code, §§ 23(a) (1), 41, 48 
(c).—J. H. Martinus & Sons v. Com- 
missioner of Internal Revenue, 116 F., 
2d 732 

C.C.A.9. Where a corporate taxpay- 
er maintains its accounts on the basis 
of cash receipts and disbursements, rea- 
sonable salaries actually paid to officers 
are entitled to be deducted in the year 
in which the payment is made. Reve- 
nue Act of 1934, §§ 23(a), 41, 48(c), 26 
U.S.C.A. Int.Rey.Code, §§ 28(a) (1), 41, 
48(c).—J. H. Martinus & Sons v. Com- 
missioner of Internal Revenue, 116 F. 
2d 732. - 

C.C.A.9. Corporate taxpayer which 
prepared income tax return on cash ba- 
sis was entitled to deduct salaries of 
corporate officers only to extent that 
the salaries were actually paid, and 
was not entitled to deduct as a “busi- 
ness expense” the salaries which were 
authorized *but were not paid during 
Revenue Act of 1934, §§ 


the tax year. 
23(a), 41, 48(c), 26 U.S.C.A. Int.Rey. 
Code, §§ 23(a) (1), 41, 48(c).—J. H. 


Martinus & Sons v. Commissioner of 
Internal Revenue, 116 F.2d 732. 


Taxpayers may not accrue receipts 
and treat expenditures on a cash basis 
or vice versa and may not accrue a por- 
tion of income and deal with the re- 
mainder on a cash basis, nor take de- 
ductions partly on one and partly on 
the other basis.—J. H. Martinus & Sons 
vy. Commissioner of Internal Revenue, 
116 F.2d 732. 

Where directors and stockholders of 
taxpayer which was family corporation 
prepared income tax return on cash ba- 
sis, and authorized salaries of $3,400 
each for three corporate officers, but 
the total sum of actual withdrawals on 
the salary account was $1,131.07, the 
salaries would not be treated as hav- 
ing been constructively paid so as to 
authorize taxpayer to deduct as a 
“business expense” the salaries author- 


Revenue Act 


re 
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v. Commissioner of 
116 F.2d 732. 
C.C.A.9, Where corporate taxpayer, 


uring the tax year. 
4,°§§ 23(a), 41, 48 
ev.Code, §§ 23(a) 
flartinus & Sons 
ternal Revenue, 


which kept its books on an accrual 


basis, did not accrue as income or re- 
port on its income tax ‘return for 1935 
any part of interest which accrued dur- 
ing 1935 on an indebtedness of a cor- 
porapon which had the same officers 
an 


stockholders ~as' taxpayer, on 
ground that accrued interest was of 
doubtful collectibility, taxpayer had 


burden of showing the bad debt charac- 
ter of the accrued interest—Greer-Rob- 
bins Co. v. Commissioner of Internal 
Revenue, 119 F.2d 92. 

_ Where corporate taxpayer, which kept 
its books on an accrual basis, did not 
accrue as income or report on its in- 
come tax return for 1935 any part of 
interest which accrued during 1935 on 
an indebtedness of a corporation which 
had the same officers and stockholders 
as taxpayer, on ground that acerued in- 
terest was of doubtful collectibility, but 
it appeared that corporation earned a 
net profit in addition to an amount suf- 
ficient to pay accrued interest and that 
taxpayer in 1935, through common of- 
ficers, had made further loans to cor- 
poration, the Board of Tax Appeals 
properly upheld commissioner’s deter- 
mination that accrued interest was tax- 


able ‘‘income” for 1935.—Greer-Robbins 


Co. v. Commissioner of Internal Reve- 
nue, 119 F.2d 92. 

_C.C.A.9,._ A determination of Commis- 
sioner of Internal Revenue that taxable 
gain, from cancellation of obligation of 
taxpayer, who had normal life ex- 
pectancy of 8.97 years, to pay at his 
death to corporation, without interest, 
sum of $43,533.60, is as of a present 
obligation of the value of $43,533.60, 
is without rational foundation and ex- 
cessive. Revenue Act 1934, §§ 111(b), 
115(c), 26 U.S.C.A. Int.Rev.Acts, pages 
692, 703.—Commissioner of Internal 
Revenue v. Kellogg, 119 F.2d 115. 


C.C,A.9. In determining whether 
taxpayer, who had been divorced in 
Connecticut under decree which was 


silent as to alimony, owed an obliga- 
tion to support his divorced wife, so 
as to render taxable the income of 
trust created by husband prior to 
divorce for benefit of wife, taxpayer 
did not fail to prove Connecticut law 
as to absence of such future obliga- 
tion because of lack of any decision of 
a Connecticut court construing the Con- 
necticut statute, where provisions of 
statute or those substantially alike 
were construed by some nine other 
states as not creating in court a right 
to award alimony after final decree of 
divorce where none is awarded in de- 
eree. Gen.St.Conn.1930, 
U.S.C.A. Int.Rey.Code, § 
graham vy. Commissioner of Internal 
Revenue, 119 F.2d 223. 

Where Commissioner of Internal Rey- 
enue determined a deficiency against 
husband in entire amount of income 
paid the divorced wife under trust 
when it should have been confined only 
to amount paid by wife for support 
and maintenance of minor children, 
Board of Tax Appeals should have held 
Commissioner’s determination was 
wrong and permitted evidence to be 
introduced concerning exact amount so 
expended for the children and upon 
its production determined amount and 
redetermined deficiency in tax upon 
that amount. Gen.St.Conn.1930, § 
5182; 26 U.S.C.A. Int.Rev.Code, § 1111. 
—Ingraham v. Commissioner of In- 
ternal Revenue, 119 F.2d 223. 

C.C.A.9. Determination of Commis- 
sioner of Internal Revenue that debt 
for which taxpayer claimed deduction 
as a bad debt was not ascertained to 
be worthless within the taxable year 
was presumptively correct, and the 
burden of proving it incorrect rested 
on taxpayer. Revenue Act 1934, § 23 
(k), 26 U.S.C.A. Int.Rev.Code, § 23(Kk). 
—Theatre Inv. Co. v. Commissioner of 
Internal Revenue, 119 F.2d 477. 

C.C.A.9. The determination of Com- 
missioner of Internal Revenue is prima 


i 
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facie correct, and burden is upon tax- 
paves claiming a deduction disallowed 
y Commissioner, not only to prove 
that Commissioner erred, but also to es- 
tablish his right to the deduction and 
the amount thereof—aA. Giurlani & 
Bro. v. Commissioner of Internal Rev- 
enue, 119 F.2d 852. 
C.C.A.9. Where, under statute im- 
posing tax on corporation formed or 
availed of for purpose of preventing 
imposition of surtax on its sharehold- 
ers, Commissioner of Internal Revenue 
made a deficiency assessment, the Com- 
missioner’s determination of deficiency 
necessarily included finding that the 
eorporation,- which was formed before 


enactment of first income tax statute, 


was availed of for the prohibited pur- 
pose and the finding was presumptively 
correct so that until taxpayer proceed-— 
ed with competent and relevant evi-- 


dence to support its position, the de- te 


termination of the Commissioner would | 
stand. Revenue Acts 1934 and 1936 BY/ 
102, 26 U.S.C.A. Int.Rey.Acts, pages 690 
and 851.—J. M. Perry & Co. v. Com- — 
missioner of Internal Revenue, 120 F. 
2d 123. A ap 
©.C.A.9. The question whether cor- 
porate taxpayer’s gains and profits 
were permitted to accumulate beyond ~ 
reasonable needs of business during 
tax years so as to constitute prima 
facie evidence of a purpose to avoid — 
individual surtax of shareholders was — 
a “question of fact’? to be determined | 
by the Board of Tax Appeals. Rey- 
enue Acts 1934 and 1936, § 
U.S.C.A. Int.Rev.Acts, pages 690 and 
851.—J. M. Perry & Co. v. Commis- | 
nee of Internal Revenue, 120 F.2d 


Sy 


C.C.A.9. Where taxpayers contended ~ 
at hearing before Board of Tax Appeals 
that sales of lots in a subdivision by 
taxpayers during tax year were iso- 
lated and casual and impelled by neces- 
sity, testimony concerning sales of lots © 
and other transactions occurring subse- © 
quent to tax year in question was ad- 
missible as showing a continuation of a 
uniform course of action. Revenue Act 


1934, § 117, 26 U.S.C.A. Int.Rev.Acts | 
page 707.—Ehrman v. Commissioner of 


Internal Revenue, 120 F.2d 607. ae 

C.C.A.9. 
sion that taxpayers were engaged in 
the “trade or business’ of real estate 


subdivision and that gains realized by 1 . 


taxpayers from sales of lots in a subdi- 
vision were taxable as “ordinary gains’ 
and were not “capital gains” within © 
Revenue Act provisions respecting per- 
centages of gain or loss recognized up- — 
on sale or exchange of capital assets 
which shall be considered in comput- 
ing net income, as against taxpayers’ 
contention that sales were solely for 
purposes of liquidation and that there- 
fore taxpayers were not carrying on a 
“trade or business” of real estate sub- 
division. Revenue Act 1934, § 117, 26 
U.S.C.A. Int.Rev.Acts page 707.—Ehr- * 
man v. Commissioner of Internal Rey- 
enue, 120 F.2d 607. } 
C.C.A.9. The commissioner has bur- 
den of proving that there was a trans- 


fer of property after taxpayer’s death, ~ 


102, 26 — J 


Evidence warranted conclu- 


as ground for holding transferee liable 


to extent of the value of the property 
transferred. Revenue Act 1932, § 311, 
26 U.S.C.A. Int.Rev.Code, § 311; 26 U. 
S.C.A. Int.Rev.Code, § 1119(a).—Tooley 
v. Commissioner of Internal Revenue, — 


121 F.2d 350. , 


C.C.A.9, The executor of an alleged 
transferee of taxpayer’s property, con- ea 
tending that collection of income tax 
from transferee was barred by limita- 
tions, had burden of showing that as- 
sessment against the transferee’s estate 
was made after expiration of the statu- 
tory period. Revenue Act 19382, §§ 277, 
311, 26 U.S.C.A. Int.Rev.Code, §§ 277, 
311.—Tooley v. Commissioner of Inter- 
nal Revenue, 121 F.2d 350. 

C.C.A.9.. Findings by Board of Tax 
Appeals that husband and wife caused 
stock certificates representing stock 
formerly owned by them severally to 


be issued to them as joint tenants 
with right of survivorship, and that 
husband died, constituted a finding 
that joint estate in the shares was 


ereated by a transfer to husband and 
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wife before husband’s death, preclud- 
ing recovery of husband’s’ income tax 
uid from wife to extent of the value of 
SPs the shares. Revenue Act 1932, § 311. 26 
| ohaalie U.S.C.A. Int.Rev.Code, § 311; 26 U.S. 
mee C.A. Int.Rey.Code, § 1119(a).—Tooley 
eat vy. Commissioner of Internal Revenue, 
pee 121 F.2d 350. 

| ong C.C.A.10. A taxpayer had burden of 

; _ establishing loss on shares of stock in 

* year in which deduction as result of 
loss was claimed in computing income 

tax. Revenue Act 1934, § 23(f), 26 U. 
 *S$.C,A, Int.Rey.Code,, § 23(f).—A. R. 
_ Jones Oil & Operating Co. v. Commis- 

Boner of Internal Reyenue, 114 F.2d 

C.C.A.10. Where 50-year lease pro- 

vided that building erected by tenant 
should become landlord’s property at 

termination of lease, and lease was ter- 
minated prior to end of term and pos- 
session was delivered to landlord’s suc- 
cessor, successor could deduct cost of 
right to receive building at termination 
of lease and could segregate such cost 
from remainder of consideration paid, 
and could deduct such cost from value 
of building in arriving at taxable gain, 
but burden of establishing and segre- 
gating such cost rested on successor.— 
Commissioner of Internal Revenue v. 
Hills Cornoration, 115 F.2d 322. — 

C.C.A.Ala. In determining right to 
deduct for losses from dealings in fu- 
tures, in computing income tax, the 
présumption is that transactions were 
not wagering contracts. Revenue Act 
(1934, §§ 23(a, f, g), 117(b, d), 26 U.S. 
C.A. Int.Rev.Acts, pages 671, 672, 707, 
708—Commissioner of Internal Rev- 
L enue v. Farmers & Ginners Cotton Oil 

poaCo:, 120 “H.20 772. 

- ©.C.A.Colo. Under statutes requir- 
_ ing every corporation to make a return 

‘stating specifically the items of its 
gross income and the deductions and 
- eredits allowed and providing for the 
assessment of taxes within a certain 
' period, period of limitation against de- 
ficieney assessments begins to run only 
when the taxpayer has furnished by 
the return information on which as- 
-sessments can be made. Revenue Act 
1926, §§ 219(g), 239, 277, 278, 26 U.S. 
_C.A. Int.Rev.Acts, pages 176, 190, 207, 
» 209; Revenue Act 1928, §§ 166, 52, 
» 9275, 276, 26 U-.S.C.A. Int.Rev.Acts, 

pages 407, 367, 429, 430; Revenue Act 
19325) $$ 166, 52, 275, 276, 26 U/S.C.A. 
Int.Rev.Acts, pages 543, 500, 565.— 
John D. Alkire Inv. Co. v. Nicholas, 
114 F.2d 607. 

Under statutes requiring every cor- 
poration to make a return stating spe- 
cifically the items of its gross income 
and the deductions and credits allowed 
and providing for the assessment of 
taxes within a limited time, meticu- 
lous accuracy, perfect completeness, or 
absence of any omission is not exacted 
f of the taxpayer in making return, but 

-_ the return must comply substantially 
: 7 with the requirements of the statute in 
respect to disclosing the requisite in- 

formation essential to, the making of 

assessments in order to start the peri- 
od of limitation against assessments. 

Revenue Act 1926, §§ 219(g), 289, 277, 

278, 26 U.S.C.A. Int.Rev.Acts, pages 176, 

190, 207, 209; Revenue Act 1928, §§ 166, 

52, 275, 276, 26 U.S.C-A. Int. Rev.Acts, 

pages 407, 367, 429, 430; Revenue Act 

L9S2y $$: 166, 52, 275,'.276,° 26 'UsS.CLA, 

Int.Rev.Acts, pages 543, 500, 565.— 

John D. Alkire Inv. Co. v. Nicholas, 

114 F.2d 607. 

Where returns filed by corporation 
represented that taxpayer had made 
disposition of its income-bearing prop- 
erty, and that it had no gross income, 
was entitled to no deductions or cred- 
its, and had no net income, and returns 
did not disclose that income-bearing 
property had been conveyed in trus 
with power of revocation reserved to 
taxpayer, which provision would have 
rendered taxpayer liable for tax on in- 
‘come, and there was nothing to put 
the Commissioner of Internal Rev- 
enue on notice that disposition was not 
made in ordinary manner, returns 
failed to disclose requisite information 
essential to making of assessments and 
were not effective to start period of 
limitation running so as to bar de- 
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ficiency assessr 
come, 

277, 


239, 
Acts, pages 17 


et 1926, §§ 
U.S.C.A. Int. Rey. 
90}- 207,209; Rev= 
enue Act 1928; §§ 166, 52, 275, 276, 
26 U.S.C.A. Int.Rey.Acts, pages 407, 
367, 429, 430; Revenue Act 1932. §§ 
166, 52, 275, 276, 26 U.S.C.A. Int.Rev. 
Acts, pages 548, 500, 565.—John D. 
aan Inv. Co. v. Nicholas, 114 F.2d 


C.C.A.Fla. Where transferor 
delinquent income taxes transfers as- 
sets to transferee for an insufficient 
consideration, jeopardy assessments 
against the transferee are levied in the 
exercise of sound discretion of the 
Commissioner, and will not be _ dis- 
turbed on appeal in absence of show- 
ing that levy was an abuse of discre- 
tion. Revenue Act 1926, § 280, 26 U.S. 
C.A. Int.Rev.Acts, pages 212, 213.—Cof- 
fee Pot Holding Corporation v. Com- 


missioner of Internal Revenue, 113 F. 
2d 415. 
C.C.A.Ga. The burden of proving 


fraud preventing running of limitation 
against assessment of income taxes is 
on Commissioner of Internal Revenue. 
26 U.S.C.A. Int.Rev.Code, § _1112.— 
Mitchéll v. Commissioner of Internal 
Revenue, 118 F.2d 308. 

“Fraud”, within statute providing for 
unlimited period for assessment in case 
of false or fraudulent return and _ stat- 
ute providing for penalty of 50 per 
cent. additional because of ‘fraud’ in 
tax return with intent to evade, means 
actual, intentional wrongdoing, and the 
intent required is the specific purpose 
to evade a tax believed to be owing, 
and mere negligence, whether slight or 
great, is not equivalent. Revenue Act 
1928, §§ 276, 293, 26 U.S.C.A. Int.Rev. 


Code, §§ 276, 293.—Mitchell v. Com- 
suaspioner of Internal Revenue, 118 F. 


A finding that one who made out in- 
come tax return for taxpayer for year 
1930 used cost basis for shares of stock 


‘sold which had been used up in returns 


of former years, so as to show an un- 
derstatement of income, was insufficient 
to establish ‘‘fraud’’ in making return, 
so as to justify making an additional 
assessment which would otherwise have 
been barred by limitations; in absence 
of specific finding that taxpayer knew 
return was false and nevertheless filed 
it as true. Revenue Act 1928, §§ 276, 
293, 26 U.S.C.A. Int.Rev.Code, §§ 276, 
293; 26 U.S.C.A. Int.Rey.Code, § 1112. 
—Mitchell v. Commissioner of Internal 
Revenue, 118 F.2d 308. 

C.C.A.Mass. In computing income 
tax for year 1926 payable by insur- 
ance company issuing level premium 
non-cancellable health and accident pol- 
icies, amount allocated to additional 


reserve which company was required to, 


set up under state laws to take care 
of increased risk or additional cost of 
such insurance in later years of in- 
sured’s life, should be based on the 
1921 experience and not on subsequent- 
ly learned experience of 1927-1929. 
Revenue Act 1926, § 246(b) (5), 26-U. 
8.C.A. Int.Rev.Acts, page 195.—Massa- 
chusetts Protective Ass’n v. U. S., 114 
F.2d 304, reversing 22 F.Supp. 755. 


C.C.A.Mass. Mere testimony as_ to 
general financial conditions is not 
enough to show that debt is “worth- 


less” within statute authorizing deduc- 
tion of debt ascertained to be worth- 
less and charged off within taxable 
year, but depression conditions may 
make allowable less specific informa- 


tion about the debt charged off, and. 


ascertainment that debt is worthless 
must be result of sound business judg- 
ment, and remote hope of ultimate 
salvage is not sufficient to deny deduc- 
tion. Revenue Act 1934, § 23(k), 26 
U.S.C.A.Int.Rev.Acts, page 673.—Ham- 
len v. Welch, 116 F.2d 418. 
_Evidentiary preservation of obliga- 
tion charged by taxpayer to profit and 
loss on his books does not disprove an 
earlier ascertainment that debt is 
“worthless” within statute authoriz- 
ing deduction of debt ascertained to 
be worthless and charged off within 
taxable year. Revenue Act 1934, § 23 
(k), 26 U.S.C.A.Int.Rev.Acts, page 673. 
—Hamlen y. Welch, 116 F.2d 418, 
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€.C.A.Mich. A claim in abatement is. 
applicable only to taxes which have 
been assessed and not yet paid. Re 
enue Act 1924,°§ 279(a), 26 U. 
Int.Rev.Acts, page 61.—Kales v. U. S., | 
115 F.2d 497. Rac PALS A Sy 

C.C.A.Mich. An erroneous allowance 
for obsolescence in 1928 did not “estop’ 
Commissioner from denying allowance, 
in subsequent years. Revenue Act. 
1928, 23,26 U.S.C.A.Int.Rev.Acts,. 
page 356.—Detroit & Windsor Ferry 
Co. v. Woodworth, 115 F.2d 795, certio- 
rari denied 61 S.Ct., 712, : 

C.C.A.Mich. A taxpayer seeking de- 
duction for obsolescence has burden of 
establishing by clear and convincing 
evidence that he is entitled to the 
claimed deductions, and must show 
with reasonable certainty that the 
property is becoming obsolete and 
when it will be obsolete. Revenue Act 
1928, § 28, 26 U.S:C.A. Int.Rev.Acts, 
page 356.—Detroit & Windsor Ferry 
Co. v. Woodworth, 115 F.2d 795, certi- 
orari denied 61 S.Ct. 712. 

Evidence that taxpayer purchased 
steamer for use in ferry business after 
acquiring knowledge that bridge would 


: 
‘ 


Sy 


‘be built, that board of directors took 


no formal action with reference to ob- 
solescence, that it continued to use 
boats in regular operation and contin- 
ued to pay license fees and that no ef- 


fort was made to liquidate the busi- 


ness supported finding that taxpayer 
had no intention of discontinuing oper- 
ation of the business at any definite 


_ time, so as to be entitled to aHowance 


for ‘obsolescence’ in computing taxa- 
ble income. Revenue Act 1928, § 23, 
26 U.S.C.A. Int.Rev.Acts, page 356.— 
Detroit & Windsor Ferry Co. v. Wood- 
worth, 115 F.2d 795, certiorari denied 
CLS. Ch Tz 


C.C.A.N.J. The Commissioner’s pow- 
er to make a corrected computation of 
corporation’s liability for excess profits 
taxes for 1918 and 1919 continued so 
long as the statute of limitations with 
respect to the particular tax liability 
had not run and a formal compromise 
or statutory closing agreement thereon 
had not been entered into, as against 
contention that original determination 
of corporation’s tax liability on: basis 
of relief provisions of Revenue Acts of 
1917 and 1918 was the exercise of a 
final administrative discretion not sub- 
ject to reopening by the Commission- 
er. Revenue Act 1917, § 210, 40 Stat. 
3807; Revenue Act 1918, §§ 327, 328, 40 
Stat. 1093; Revenue Act 1921, § 13812, 
42 Stat. 313; 26 U.S.C.A. Int.Rev.Code 
§ 3761.—New Jersey Worsted Mills v. 
Gnichtel, 116 F.2d 338, affirming 31 F. 
Supp. 908, certiorari denied 61 S.Ct. 828. 

C.C.A.N.Y. Revenue Act of 1926, § 
1106(a), fixing period of limitation to 
recover tax assessments was repealed 
by Revenue Act of 1928, § 612, which 
authorized a reinstatement of tax claim 
barred by limitation when taxpayer 
Revenue Act 1926,. 
§ 1106(a), and Revenue Act 1928, § 612, 
26 U.S.C.A, Int.Rev.Acts, pages 318 
and 461.—U. S. v. Oswego Falls Corpo- 
ration, 113 F.2d 322, affirming 28 FP. 
Supp. 872. . 

C.C.A.Ohio. Where taxpayer pro- 
posed that all payments of income tax 
and interest for year 1922 be treated 
as final and submitted those items to 
Commissioner of Internal Revenue as 
part of case for purpose of determining 
whether an abatement of balance of 


_ penalty should be granted, and the pro- 


posal was accepted, and compromise 
was embodied in contract made with 
advice and consent of Secretary of 
Treasury, the compromise was valid 
and effectual under provision of revenue 
act relating to compromises. 26 U.S. 
C.A. Int.Rev.Code, § 3761; Revenue Act 
1921, § 250(b), 42 Stat. 264.—Schneider 
WV. UMSI 1 OF R2 dh 2aiby 

C.C.A.Ohio. Where waiver of right to 
file a petition with Board of Tax Ap- 
peals executed by taxpayer was not ap- 
proved by the Secretary or Undersec- 
retary of the Treasury, the transaction 
did not constitute a ‘closing agreement” 
under section of Revenue Act authoriz- 
ing Commissioner of Internal Revenue 
to enter into agreement relating to lia- 
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agreement of 1918, trustee acquired an 


all. of the services were rendered 


Bey 40 Stat. Seg oneshy. vy. Alex: 


‘within 60-day period from mailing of 
first deficiency notice is » jurisdiction- 
a0] requirement. 


' premature 


proceeding in court, 


) o the agreement. 
Revenue Act 1928, § 606, 26 U.S.C.A. 
nt.Rev.Acts, page 458. .—Schneider v. 
YS ey) F.2d 215. 
C.C.A.Okl. Where, 


by Papp lemental 


increased interest in trust estate, even 
if the increase was acquired in settle- 
ment of undistributed profits which 


belonged to the trustee as compensa- 


tion for services rendered, it was trus- 
tee’s duty in making his return on a 
cash basis. to include that amount as 
income for 1918, even. though some or 

in 
previous years. Revenue Act 1918, § 
ander, 118 F.2d 52 


C.C.A.Okl. The fling of petition by 


_ taxpayer for appeal to Board of.. Tax 
Appeals to review deficiency assessment 


by .Commissioner of Internal Reyenue 


Revenue Act 1926, § 


274(a, d), 26 U.S.C.A. Int.Rey.Acts, 


pages 203, and 204.—Ryan v. -Alexan- 


der, 118 F.2d 744. 

Where taxpayer’s petition for appeal 
to Board of Tax Appeals to review 
deficiency assessment by commissioner 
was not filed within 60 days from 
mailing of first ceficiency notice, tax- 
paver’s abortive effort to appeal did 
not operate as a stay, and commis- 
sioner had power to make. deficiency 
assessment. Revenue Act 1926, § 274 
(a, d), 26 U.S‘C.A. Int.Rev.Acts, pages 
. and 204. —Ryan v. Alexander, 118 
F.2d 744 

C.C. A.OK1. Even it taxpayer’ s appeal 
to Board of Tax Appeals to review de- 
ficiency assessment by Commissioner of 
Internal Revenue operated as a stay, 
assessment was not void but merely 
and irregular, and it be- 
came effective when appeal was dis- 
missed. Revenue Act 1926, § 274(a, d), 
26 U.S.C.A. Int.Rev.Acts, pages 203 and 
204!:—Ryan v. Alexander, 118 F.2d 744. 
.C.C.A.Pa. Construction of a waiver 
extending time for assessment and col- 
Jectionse of taxes involves a question 
of intention of the parties.—Pittsburgh 


~Can Co. v. U. S,, 118 F.2d 821. 


C.C.A.Pa. The provisions of the rev- 
enue act that on making of assess- 
ments and beginning of distraint or 
proceeding in court for collection 
against taxpayer or transferee, in re- 
spect of deficiency, limitations shall 
be suspended during period which com- 
missioner is prohibited from making 
assessment or beginning distraint or 
and for 60 days 
thereafter, toll limitations for periods 
during . which the commissioner may 
not make an assessment, and at the 
end of 60 days following board’s deci- 
sion any part. of the limitation period 
prescribed by statute that has not run 
will thenceforth be available to the 
commissioner for making an assess- 
ment. Revenue Act 1926, §§ 277(b), 
280(d), 26 U.S.C.A. Int.Rey.Acts, pages 
ae 213.—Brooks y. Driscoll, 114 F.2d 
426. 

C.C.A.Tex. Where taxpayer and its 
affiliated corporations filed a consoli- 
dated return of income and taxnayer 
had acquired an affiliate’s stock, a de- 
termination by Commissioner of In- 
ternal Revenue that a’-sum of money 
which taxpayer sought to deduct for 
net loss sustained by affiliate was not 
deductible in full was prima facie cor- 
rect and imposed upon taxpayer bur- 
den of proving cost of stock to tax- 
payer. Revenue Act 1928, § 141(a, b), 
26 U.S.C.A. Int:Rev.Acts, page 396.— 
Hughes Tool Co. v. Coinmissioner of 
Internal Revenue, 118 F.2d 472. 

©.C.A.Tex, The presumption is that 
taxes are rightly collectible upon as- 
sessments correctly made by Commis- 
sioner of Internal Revenue, and burden 
is upon taxpayer to prove all facts nec- 
essary to establish correctness of de- 


ductions.—Rowan vy. Commissioner of 
Internal Revenue, 120 F.2d 515. 
C.C.A.Tex. New issues cannot’ be 


raised at hearing under rule of Board 
of ‘tax Appeals relating to. computa- 
tion by parties subsequent to Board’s 


‘determination of. 


internal reve-_ 
e year ending — 


issues. ~ Rules of 
_ Practice Board of | Tax Appeals, rule 
“50, 26 U.S.C.A. Int.Rev.Code, following 
section 5011.—Commissioner of Intern- 
al Pree v. West Production Co., 121 


Where Commissioner in income tax 


ease had permitted deduction of whole 


cost of certain equipment, and had 
made no issue of that matter in plead- 
ings before Board of Tax Appeals, but 
only in his recomputation of the de- 
ficiency, the issue was~ not thereby 
“waived” so as to entitle taxpayer to 
allowance of the whole cost, and 
Board's decision disallowing the cost 
was also improper, and in view. of fact 
that both parties agreed that amount 
allowed in a companion case was the 
proper amount, the Board would be 
directed to allow taxpayer that amount 
on redetermination. Rules of Practice 
Board of Tax Appeals, rule 50, 26 U. 
8.C.A. Int.Rey.Code, following section 
5011.—Commissioner of Internal Rey- 
enue v. West Production Co., 121 F.2d 
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C.C.A.W;:Va. An assessment of de- 
ficiency estate tax was valid where tax 
was computed on proper estate, notice 
and demand for payment were served 
on administrator of estate responsible 
for payment, and administrator ap- 
pealed to Board of Tax Appeals after 
being discharged, and upon such ap- 
peal agreed to amount of deficiency in 
estate tax and to immediate assessment 
thereof without notice. Revenue Act 
1926, § 311(b), 26 U.S.C.A. Int.Rev. 
Acts, page 249.—First Huntington Nat. 
Bank v. U. S., 117 F.2d 376, affirming 
U. 8. v. First Huntington Nat. Bank, 
34 F.Supp. 578. 


The provision, in stipulation as 
signed by bureau of internal revenue 
and administrator, that deficiency es- 
tate tax could be assessed and collect- 
ed immediately, did not render assess- 
ment premature, since taxpayer would 
not be permitted, after deriving bene- 
fits from ‘agreement with government 
or acquiescence in manner of perform- 
ing an act, to change his position at 
government's expense. Revenue Act 
1924, § 301(a), 26 U.S.C.A. Int.Rev.Acts, 
page 65; Revenue Act 1926, § 311(b), 
26 U.S.C.A. Int.Reyv.Acts, page 249.— 
First Huntington Nat. Bank Vieni eae, 
117 F.2d’ 376, affirming U.S. v. First 
Huntington Nat. Bank, 34 F.Supp. 578. 


°C.C,.A.W.Va. An assessment of de- 
ficiency in estate tax was not an as- 
sessment against administrator, but 
was an assessment of deficiency taxes 
of estate of deceased, and was Valid, 
where supplemental page was attached 
to certificate listing amount of tax un- 
der name of executor of estate of de- 
ceased. Revenue Act 1926, § 311(b), 26 
U.S.C.A. Int.Rev.Acts page 249.— First 
Huntington Nat. Bank yv. U. S., 117 F. 
2d 376, affirming U. S. v. First Hunt- 
ington Nat. Bank, 34 E.Supp. 578. 
D.C.Cal. An income taxpayer’s offer 
in compromise agreeing to ‘“‘suspension 
of running of statutory period of lim- 
itations” on making of assessment in 
respect of any deuciency and collec- 
tion thereof was not an agreement for 
suspension of expiration date of period 
of limitations only, but an agreement 
that limitation period should be ar- 
rested during time of suspension. 26 


ULS. Glas InteRev. Code vex U.S. Vs 
Markowitz, 34 F.Supp. 827. 
D.C.Md. The accounting with the 


government in respect of income taxes 
is on an annual basis.—Supplee v. Ma- 
gruder, 36 F.Supp. 722. 

D.C.Mass. Where tax agent examined 
taxpayer’s books and records at office 
of one of executors and was directed 
to send notices of deficienties to that 
office, and, accordingly, registered let- 
ter notifying executors of the deficien- 
cies was sent to that address, ‘notice’ 
was sufficient. Revenue Act 1932, § 272 
(a, k), 26 U.S.C.A. Int.Rev.Aets, pages 
558, 561.—U. S. v. Lyman, 36 F.Supp. 
53 


Notice to one of deceased taxpayer’s 
executors of income tax deficiencies as- 
sessed against taxpayer was tanta- 
mount to notice to all of the executors. 
Revenue Act 1932, § 272(a, k), 26 U.S. 


a VA 


C.A. Int.Rey.Acts, aeea 558, 561.—U. ve 
S. v.. Lyman, 36 F.Supp. 53. te 
D.C.Mich. Administrator claiming : 
deduction from gross estate of amount 
of bequest to charity had burden of 
proving a definite and certain gift to 
charity by testator’s will.—Hoagland 
vy. Kavanagh, 36 F.Supp. 875. 
D.C.Mich. Where bequest to charity 
depended upon daughter’s failure of is- 


EF ae § 249. 


sue, proof that it was extremely un-— — 
likely that daughter’ would ever have . 
issue was insufficient to show a defi- & 


nite or certain gift to charity so as to 
permit the deduction from gross es- 
tate of amount of bequest.—Hoagland 
v. Kavanagh, 36 F.Supp. y 

D.C. Mich. If taxpayer, who filed his — 
federal income tax return for 1919 
upon both accrued and cash basis, were 

allowed to deduct losses for year 1919 | 
on accrual basis, he should also report — 
all accrued income.—Old_ Merchants — 
Nat. Bank & Trust Co. of Battle Creek 
v. U. S., 36 F.Supp. 961, affirmed Old-. 
Merchants Nat. Bank & Trust Co. of 
Battle Creek v. U. S., 117 F.2d 737. ; 

D.C.Mich. Taxes are presumed to. 
“have been rightly collected on an aSaP oe 
sessment correctly made by the com- 
missioner.—Old Merchants Nat. Bank | 
& Trust Co. of Battle Creek v. U. S.,) 
36 F.Supp. 961, affirmed Old- Merchants 
Nat. Bank & ‘Trust Co. of Battle 
Creekj vo Un. S..udsl i hee Garode 

The assessment of the tax is prima — 
facie correct, and burden of proof — 
rests upon taxpayer to prove illegality if 
of exaction made by commissioner.— 
Old Merchants Nat. Bank & Trust Co. 
of Battle Creek v. U. S., 36 F.Supp. 
961, affirmed Old-Merchants Nat. Bank 
& Trust Co. of Battle Creek v.e UL, ‘S., 
ELE 207137, bs 

D.C.N.J. Actuarial values . 
have no logical bearing 
of a noncommercial annuity contract — 
issued in return for property, except 
where such property is incapable of 
valuation by any other adequate 
means.—Steijbach Kresge Co. y. Stur- 
gess, 33 F.Supp. 897.- $s 

D.C.N.J. The National ere ur We 
Recovery Act enacted on June 16, 1938, — 
which undertook to levy capital stock 
tax upon every corporation for the year — 
ending June 30, 1933, with respect to © 
doing business for any part of such | 
year, but provided that corporations — 
not doing business between June 16 
and June 30 were exempt, does not 
provide for a taxable year of 15 days 
and does not entitle taxpayer to an 
apportionment of stock taxes for year 
ending June 30, 1938. National Indus- 
trial Recovery Act, §§ 215, 216, 48 
Stat. 207, 208.—U..S. Steel Products — 
Co. v. U. S.,. 36 F.Supp. 368. 

D.C.N.Y. Where taxpayer’s liability. - 
for interest on deficiency assessment be- 
came fixed in 1930, it ‘accrued’ in that 
year and claim for deduction thereof in 3 
computing income tax should have been — 
asserted in that year by taxpayer keep- y 
ing books on_accrual- basis, 26 U.S. — 
C.A. Int.Rev.Code, §  292.—Street & 
Smith Publications vy. U. S., 38 F.Supp. 
461. 

Where taxpayer’s books are kept on” 
an accrual basis, an accrued loss must 
be asserted in the year of accrual in 
order to be offset ‘against receipts.— 
Street & Smith Publications v. U. S., 
38 F.Supp. 461. 

Where taxpayer’s liability for interest 
on deficiency assessment became fixed in 
1930, fact that taxpayer keeping books 
on accrual basis sought a redetermina- 
tion in 1930, that an offer of compro- be 
mise was made in that year and that re- 
determination was favorable to tax- 
payer did not prevent liability for in- 


Ak 


per se 
on the value 


terest from, ‘‘accruing” in 1930, so as n 
to necessitate assertion in that year of t 
claim for deduction. 26 U.S.C.A. Int. 

Rev.Code, § 292.—Street & Smith Publi- r 
cations v. U. S., 38 F.Supp. 461. ‘ 1a 


D.C.N.Y. Corporate taxpayer had 
burden of showing that it was an “in- 
surance company”, entitled to statutory 


woe: 


exemption from liability for capital 
stock taxes. National Industrial Re- 
covery Act, § 215(a) (c) tr 2), 48 
Stat. 207; Revenue Act 193 8 204, 26 
U.S.C.A. Int.Rev.Acts, page 548, Rev- 
enue Act 1934, §§ 204(a), 701( (a) (e} 
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(2), 26 U.S.C.A. Int.Rev.Acts, pages 
548, 787.—Inter-County Title Guaranty 
a Co. v. Rasquin, 38 F.Supp. 


D.C.N.Y. The courts deny to the 
government examinations concerning 
tax liability in connection with tax 
years as to which the statute of limi- 
tations has run, except in fraud cases. 
—In re Brooklyn Pawnbrokers, 39 F. 
Supp. 304. ‘ 

In order to justify an examination 
by the government concerning tax li- 
ability in connection with tax years 
as to which the statute of limitations 
has run, the government should not be 
required to prove actual fraud, but is 
required to set forth facts which lead 
it to believe that there may have been 
fraud so that the court can then deter- 
mine whether the suspicion of fraud 
has sufficient basis in fact to justify the 
examination._In re Brooklyn Pawn- 

' brokers, 39 F.Supp. 304. 

In proceeding for examination of sec- 
retary of corporate taxpayer respecting 
tax liability for tax years as to which 


of government, stating only that tax- 
payer willfully and fraudulently under- 
stated its gross income for tax years 
involved, stated a mere “conclusion” 
and the government was not entitled to 
examination unless it would set forth 
_ facts affording reasonable basis for sus- 
picion of fraud.—In re Brooklyn Pawn- 
brokers, 39 F.Supp. 304. 

D.C.Pa. Where spendthrift trust es- 
tate and life beneficiary of such trust 
ept accounts and filed tax returns on 
: cash basis, income accrued to the 
trust estate, but not collected or dis- 
tributable, on date of beneficiary’s 
death, was not taxable “income” of 
beneficiary, notwithstanding statute re- 
quiring inclusion of amounts accrued 
at date of taxpayer’s death in comput- 
ing income. Revenue Act of 1934, $$ 
42, 161, 162, 26 U.S.C.A. Int.Rev.Code, 
§§ 42, 161, 162.—Bach vy. Rothensies, 37 
F.Supp. 217. 


eo D.C.8.C. Where taxpayer applies for 
me eS and is granted extraordinary relief af- 
forded by Revenue Act provisions con- 
cerning special assessments, taxpayer, 
by his own act, removes himself from 
judicial relief and surrenders the right 
further to contest in court correctness 
of Commissioner’s determination with 
respect to any of the factors necessary 
; to his discretionary findings and com- 
 putation of tax. Revenue Act 1917, § 
~ ~- 210, 40 Stat. 307; Revenue Act 1918, 
~——sS§§:« 327, 328, 40 Stat. 1093.—Johnston- 
i Crews Co.'v. U. S., 38 F.Supp, 544. 


Where taxpayer applied for and was 
granted special assessment relief by 
Commissioner with respect to ineome 
and excess profits taxes, taxpayer 
 . “abandoned’’ its right to possible re- 

_ dress in courts and, having elected its 
choice of remedies, was ‘“‘estopped” from 
retracting its assent to be bound by 
Commissioner’s determination and could 
not thereafter maintain action in Dis- 
trict Court to recover taxes paid, es- 
! pecially where retraction if permitted, 
would enable taxpayer to retain benefits 
of special assessment while Commis- 
sioner would be barred by limitations, 
if not by principles of “res judicata’, 
from asserting a deficiency in taxes 
which would be due as result of chang- 
ed net income. Revenue Act 1917, § 1 
et seq., and § 210, 40 Stat. 300, 307; 
Revenue Act 1918, § 1 et seq., and §§ 
q 205(a, b), 327, 328, 40 Stat. 1057, 1061, 
a, 1093.—Johnston-Crews Co. v. U. S., 38 

? F.Supp. 544. 

The act of Commissioner of Internal 
Revenue in granting or refusing a spe- 
cial assessment under statyte is dis- 
eretionary and administrative and is not 
‘subject to challenge in any court, at 
least in absence of fraud or other 
irregularities. Revenue Act 1918, § 327 

(d), 40 Stat. 1093.—Johnston-Crews 
Co. v. U. S., 38 F.Supp. 544. 

D.C.W.Va. An assessment 
ficiency estate tax was 
tax was computed on 
notice and demand for payment were 
served on administrator of estate re- 
sponsible for payment, and adminis- 
trator appealed to Board of Tax Ap- 


of de- 
valid where 
proper estate, 


statute of limitations had run, affidavit - 
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peals after being discharged, and up- 

on such appeal agreed to amount of_ 
deficiency in estate tax and to imme-— 


diate assessment thereof without notice. 
Revenue Act 1926, § 3811(b), 26 U.S.. 


C.A. Int.Rev.Acts, page 249.—U. S. v. 
First Huntington Nat. Bank, 34 F. 
Supp. 578 

The provision, in stipulation as 


signed by bureau of internal revenue 
and administrator, that deficiency es- 
tate tax could be assessed and col- 
lected immediately, did not render as- 
sessment premature, since taxpayer 
would not be permitted, after deriving 
benefits from agreement with govern- 
ment or acquiescence in manner of 
performing an act, to change his posi- 
tion at government’s expense. Revenue 
Acti 19245 5.8 (3012), 26" (US Crass int: 
Rey.Acts, page 65; Revenue Act 1926, 
§ 311(b), 26 U.S.C.A. Int.Rey.Acts, page 
249.U. S. v. First Huntington Nat. 
Bank, 34 F.Supp. 578. 

D.C.W.Va. An assessment of de- 
ficiency in estate tax was not an as- 
sessment against administrator, but 
was an assessment of deficiency taxes 
of estate of deceased, and was valid, 
where supplemental page was attached 
to certificate listing amount of tax 
under name of executor of estate of 
deceased. Revenue Act 1926, § 311(b), 
26 U.S.C.A. Int.Rev.Acts page 249.— 
U. S. vy. First Huntington Nat. Bank, 
34 F.Supp. 578. 

Ct.Cl. Under statute imposing a cap- 
ital stock tax on declared actual val- 
ue of capital stock, the declared value 
need not conform to the actual value of 
the capital of the taxpaying corpora- 
tion. Revenue Act 1934, § 701, 26 U.S. 
C.A. Int.Rev.Acts, page 787.—Chicago 


Telephone Supply Co. v. U. S., 35 F. 
Supp. 470 
Ct.Cl. Where taxpayer keeping rec- 


ords and making returns on a cash re- 
ceipts and disbursement basis sold all 
its business and assets in January, 
1920, a part of the consideration being 
the purchaser’s assumption of certain 
taxes which were paid in the years 1921 
and 1922, the taxes paid by the pur- 
chaser in 1921 and 1922 did not consti- 
tute taxable “income” to the taxpayer 
for the year 1920.—Nunnally Iny. Co. 
v..U.:S., 36 F.Supp. 332. 


Ct.Cl. In determining amount of ex- 
cise tax to be paid by manufacturer of 
cosmetics, advertising costs cannot be 
disregarded in determining the price 
for which the article is sold where the 
price secured for the article is much 
greater on account of the advertising 
done since the tax is measured by the 
price for which the manufacturer sells 
his product and how the price is built 
up is immaterial. Revenue Act 1932, 
§§ 603, 619(a, b), 26 U.S.C.A. Int.Rey. 
Acts, pages 608, 618.—Ayer Co. v. U. 
S., 38 F.Supp. 284. 

Under provision in Revenue Act im- 
posing excise tax on manufacturers of 
cosmetics that transportation, delivery, 
insurance, installation or “other charge” 
shall be excluded from the price, the 
phrase “other charge’ does not include 
advertising expenses but includes only 
those expenses incurred in addition to 
the cost of manufacture. Revenue Act 
1932, §§ 603, 619(a), 26 U.S.C.A, Int, 


Rey.Acts, pages 608, 618.—Ayer Co. 
vy. U. S., 38 F.Supp. 284. 
Ct.Cl. Presumption is that commis- 


sioner in assessing excise tax on manu- 
facturer of cosmetics acted in ac- 
cordance with the law. Revenue Act 
1932,:+§§ 608, .619(a,” b), 26,..U.S.C.A* 
Int.Rev.Acts, pages 608, 618.—Ayer Co. 
v. U.S., 38 F.Supp. 284. 

Ct.Cl. Where evidence’ established 
that buildings comprising plant aban- 
doned by corporate taxpayer were in 
good condition and were not on the 
way to becoming obsolete and that the 
plant was abandoned after erection of 
addition to another plant and transfer 
of activities of the abandoned plant to 
the new addition in order to reduce cur- 
rent operating expenses, the taxpayer 
which kept books and filed returns on 
accrual basis of accounting was not 
entitled to a deduction from gross in- 
come for ordinary ‘‘obsolescence’’ of the 
abandoned plant, for purpose of deter- 


Code, § 23(1).—S. S. : 
Co. v. U. S.; 38 F.Supp, 301. , 
App.D.C. Where 90-day statutory 
period for filing a petition with the 
Board of Tax Appeals for redetermini- 
tion of a deficiency determined by the 
Commissioner expired on April 18, 
1939, a telegram sent to the Board on 
April 17, from Miami, Florida, reading 
“Petition requesting determination of 
status of transfer of certain stock by 
deceased * * * against Commission- 
er forwarded this date’ did not con- 
stitute a ‘petition’? within the statute. 
Revenue Act 1934, § 272, 26 U.S.C.A. 
Int.Rev.Code, § 272.—Stebbins’ Hstate v. 
Helvering, 121 F.2d 892. 
Under statute providing that within 
90 days after Commissioner’s notice of 
deficiency is mailed, taxpayer may file a 
petition with the Board of Tax Appeals 
for a redetermination of the deficiency, 
the statutory period is jurisdictional, 
and the duty to dismiss on failure: to 
comply is mandatory. Revenue Act 
1934, '§' 272,26. U.S'CLAY* IntsRev.Coder 
272.—Stebbins Estate v. Helvering, 
121 F.2d 892. 


Where petition for redetermination of 
deficiency arrived in Washington at 
3:45 p. m. of the final day of the 90- 
day statutory period for filing petition, 
‘and petition was Hepogtted in post office 
lock box of the Board of Tax Appeals 
at 5:15 p. m. of that day, which was 
three-quarters of an hour after official 
closing hour of Board’s office and a 
quarter of an hour after last messenger 
service to the post office for collection 
of mail, statute was not complied with, 
and the Board properly declined ju- 
risdiction on ground that petition was 
not ‘filed’? with Board within 90 days 
after mailing of deficiency notice. Rev- 
enue Act 1934, § 272, 26 U.S.C.A. Int. 
Rev.Code, § 272.—Stebbins’ Estate v. 
Helvering, 121 F.2d 892. 

Pa.Orph. The statute of limitations 
on unpaid federal income taxes was 
tolled, where the delay in making the 
final assessment was due to an appeal 
taken by the taxpayer. Liens were 
filed, which constituted a prima facie 
ease, and the requirements of the act of 
congress.to sustain valid claims were 
met by competent proof.—In re Nicola’s 
Estate, 89 P.L.J. 55. 


§ 250 

C.C.A.2. Where taxpayer received 
large sums for negotiating and giving 
leases in 1929, which sums were not to 
be returned if leases were cancelled, 
taxpayer reported comparatively small 
amount of such sums as income for 
1929, and entered balance on its books 
as ‘‘Advance Rentals Received”, inter- 
nal revenue agents had knowledge of 
all the facts and accepted taxpayer’s 
scheme for amortization of such sums, 
which were in fact income for only 
1929, and, on cancellation of leases in 
1933 after running of limitation on as- 
sessment for 1929, Internal Revenue 
Commissioner attempted to tax un- 
amortized balance as income for 1933, 
taxpayer was not ‘estopped’ from de- 
nying liability—Helvering y. Schine 
Chain Theatres, 121 F.2d 948. | 

C.C.A.6. Evidence warranted denial 
of deduction for bad debts.—Hoefle y. 
Commissioner of Internal Revenue, 114 
Bid e713 

C.C.A.U11. The fact that manufacturer 
was informed by government agent that 
his product was not subject to excise 
tax on sporting goods did not prevent 
the subsequent imposition of such tax 
with intcrest, since scope and applica- 
tion of taxing statute cannot be limited 
or restricted by government agents. 
Revenue Act ' 1932, § 609, 26 UAS.C.A. 
Int.Rey.Acts, page 612.—Chicago Flag» 
& Decorating Co. v. U. S., 119 F.2d 413, 

C.C.A.Tex. Where taxpayer, a title 
insurance company, which presumably 
made its income tax returns on accrual 
basis for years 1913 to 1929, inclusive, 
claimed as deductions for such years 
net additions to its premium reserve 
account set aside pursuant to Texas 
law, and deductions were allowed, and 


or net additions to reserve account 
on ground that account was made up 
of unearned premiums, taxpayer which 
transferred $40,000 from premium re- 
serve account to undivided profits ac- 
count in 1934 when redetermination of 

-income for years 1913 to 1929 was 
barred by limitation, was ‘‘estopped” 
from contending that reserve account 
was made up of earned premiums, and 
that the $40,000 was nontaxable sur- 


phis. Revenue Act 1934, §§ 41, 43, 204, 
26 U.S.C.A. Int.Rev.Acts, pages 679, 
732;  Vernon’s Ann.Civ.St.Tex. art. 


1302a.—Commissioner of Internal Reve- 
nue vy. Dallas Title & Guaranty Co., 119 
eR.2d 214. ; 

D.C.Mich. Where the profits on war 
contract were voluntarily reported by 
the taxpayer, part.,in 1918 and part in 
1919, and the commissioner accepted 
such returns and allowed the tax upon 
such basis, it would be inequitable, aft- 
er the running of statute of limita- 
tions against deficiency settlement for 
year 1919, to allow taxpayer to lift 
the $100,000 reported in 1918 from a 
taxable income and thereby escape tax- 
ation, particularly where the effect of 
such procedure would be to alter special 
assessment of commissioner made upon 
taxpayer’s request. Revenue Act 1918, 
§§ 327, 328, 40 Stat. 1093.—Michigan 
Stove Co. v. Woodworth, 38 F.Supp. 
396, affirmed 117 F.2d 742. 

; § 252 

C.C.A.9. Where Commissioner of In- 
ternal Revenue making deficiency as- 
sessment against corporation necessari- 
ly found that the corporation was 
availed of for purpose of preventing 
the imposition of surtax on its share- 
holders, when evidence had been intro- 
duced to support corporation’s contrary 
position, the issue depends wholly up- 
on the evidence so adduced and the evi- 
dence adduced by the Commissioner, 
who cannot rely upon his determina- 
tion as evidence of its correctness ei- 
ther, directly or as affecting the burden 
of proof. Revenue Acts 1934 and 1936, 
§ 102, 26 U.S.C.A.Int.Rev.Acts, pages 
690 and 851.—J. M. Perry & Co. v. 
Commissioner of Internal Revenue, 120 
F.2d 123. 

C.C.A.N.J. The provision for a for- 
mal and conclusive compromise of a tax 
in controversy before the Revenue Act 
of 1921 and since then the provision in 
that act for a closing agreement defi- 
nitely concluding any determination of 
refund or assessment of deficiency both 
imply that the Commissioner’s power 
to make a special assessment of excess 

‘ profits taxes under the relief provisions 
of the 1917 and 1918 revenue acts is 
not exhausted by his original determi- 
nation or by any action taken pursuant 
thereto. Revenue Act 1917, § 210, 40 
Stat. 307; Revenue Act 1918, §§ 327, 
328, 40 Stat. 1093; Revenue Act 1921, 
Sy 13024 Wy Stat .313 26) U.S.C A. Int. 
Rev.Code § 3761.—New Jersey Worsted 
Mills v. Gnichtel, 116 F.2d 338, affirm- 
ing 31 F.Supp. 908, certiorari denied 61 
S.Ct. 828. ‘ 

C.C.A.Okl. Where deficiency assess- 
ment was made after taxpayer had for- 
warded to collector of internal rev- 
enue a draft for $36,500, accompanied 
by a letter requesting that it be ap- 
plied as a credit against a proposed 
additional assessment to stop accumu- 
Jation of interest, and additional as- 
sessment was in exact amount of the 
draft, the payment by taxpayer was a 
“voluntary payment’? and his letter 
amounted to a ‘waiver’ of restrictions 
provided in revenue act requiring send- 
ing to taxpayer a notice of deficiency 
assessment by registered mail and pro- 
viding that no proceeding for collec- 
tion shall be begun until expiration 
of 60 days after such notice is mailed. 
Revenue Act 1926, § 274(a, d), 26 U.S. 
C.A. Int.Rev.Acts, pages 203 and 204.— 
Ryan vy. Alexander, 118 F.2d 744. 

©.C.A.Okl. Service of notice on tax- 
payer’s trustee of deficiency determina- 
tion of income taxes s not essential 
to valid assessment of Meficiene taxes 


against taxpayer. Revenue Act 1926, 


eed $100,000, if taxpayer took credit 


payer a percentage depletion in the 
case of metal mines if taxpayer states 
in his first return under the act that 
such depletion is desired permits an 
election to have depletion allowance 
computed with regard to percentage de- 
pletion only in an original return or 
in’ a timely amendment filed within 
the period provided by statute for fil- 
‘ing the original return. Revenue Act 
1934, § 114(b) (4), 26 U.S.C.A. Int.Rev. 
Code, § 114(b) (4).—J. EB. Riley Inv. 
Co. v. Commissioner of Internal Reve- 
nue, 61 S.Ct: 95, affirming 110 F.2d 655, 
certiorari granted 60 S.Ct. 1077, 310 
U.S. 619, 84 L.Ed. 1393. 

U.S. The provision of the Internal 
Revenue Act of 1934 allowing taxpayer 
a percentage depletion in the case of 
metal mines if taxpayer states in his 
first return under the act that such de- 
pletion is desired affords the opportun- 
ity of adopting a new method of com- 
putation for all subsequent years as a 
matter of legislative grace, and the 
election to have depletion allowance 
computed with regard to percentage de- 
pletion must be made in the manner 
and in the time prescribed by Congress. 


Revenue Act 1934, § 114(b) (4), 26 U-S.: 


C.A.Int.Rev.Code, § 114(b) (4).—J. E. 
Riley Inv. Co. v.. Commissioner of In- 
ternal Revenue, 61 S.Ct. 95, affirming 
110 F.2d 655, certiorari granted 60'S. 
Ct. 1077, 310 U.S. 619, 84 L.Ed. 1393. 


U.S. An amended return for 1934 
taking a deduction of percentage de- 
pletion filed by taxpayer after expira- 
tion of statutory period for filing orig- 
inal return was not a “first return” 
within statute allowing percentage de- 
pletion in case of metal mines, if tax- 
payer states in his first return under 
statute that such depletion is desired. 
Revenue Act 1934, §§ 53(a) (1, 2), 114 
(b) (4), 26 U.S.C.A, Int.Rev.Code, §§ 53 
(a) (1,2), 114(b) (4).—J. E. Riley Inv. 
Co. v. Commissioner of Internal Rey- 
enue, 61 S.Ct. 95, affirming 110 F.2d 
655, certiorari granted 60 S.Ct. 1077, 
310 U.S. 619, 84 L.Ed. 1398. 

Where an amended return taking a 
deduction of percentage depletion was 
not a first return within statute re- 
quiring taxpayer to state in his first 
return, under statute allowing per- 
centage depletion in case of metal 
mines, that such depletion is desired, 
fact that taxpayer had no actual knowl- 
edge of the new opportunity afforded 
it by statute might be the basis -for 
an appeal to Congress in amelioration 
of the strictness of the statute, but was 
no ground for relief by the courts from 
the rigors of the statutory choice which 
Congress has provided. Revenue Act 
1934, § 114(b) (4), 26 U.S.C.A. Int.Reyv. 
Code, § 114(b) (4).—J. E. Riley Inv. 
Co. v. Commissioner of Internal Reve- 
nue, 61 S.Ct. 95, affirming 110 F.2d 655, 


certiorari granted 60 S.Ct. 1077, 310 U. 


S. 619, 84 L.Ed. 1393. 

Where an amended return taking de- 
duction of percentage depletion was 
filed too late by taxpayer engaged in 
mining gold, the Circuit Court of Ap- 
peals was justified in affirming the de- 
cision of the Board of Tax. Appeals 
upholding the Commissioner’s ruling 
denying percentage depletion, even if 
issue raised by Commissioner’s urging 
before the board and the court that tax- 
payer’s claim was based on an amended 
rather than an original return did not 
embrace the question of timeliness. 
Revenue Act 1934, § 114(b) (4), 26 U.S. 
C.A. Int.Rev.Code, § 114(b) (4).—J. E. 
Riley Inv. Co. v. Commissioner of In- 
ternal Revenue, 61 8.Ct. 95, affirming 
110 F.2d 655, certiorari granted 60 S. 
Ct. 1077, 310 U.S. 619, 84 L.Ed. 1393. 


U.S. Congress in requiring a_ part- 
nership informational return although 
only individual partners pay any tax, 
recognized the partnership both as a 
business unit and as an association of 
individuals, and thus the sections of 
the Revenue Act of 1932 providing gen- 
erally for computation and reporting of 
partnership income do not preclude a 


from identical though distinet partner- - 


ship dealings losses sustained in an 


individual capacity in stocks and bonds 
which are not capital assets. Revenue 
Act 1932, §§ 23(r) (1), 181-189, 26 U. 


8.C.A. Int.Rey.Acts, pages 493, 544-546. 


Neuberger y. Commissioner of Internal 
Revenue, 61 S.Ct. 97, reversing 104 F. 
2d _ 649, certiorari denied 60 S.Ct. 379, 
308 U.S. 623, 84 L.Ed. 520, vacated 60 
S.Ct. 1085, 310 U.S. 655, 84 L.Hd. 1419 


” 


certiorari granted 60 S.Ct. 1085, 310 U. ~ a 


S. 655, 84 L.Ed. 1419. 
_U.S. Under 
thorizing filing of joint return by hus- 
band and wife, in which case tax shall 
be computed on the 
come”, the “aggregate income” referred | 
to is the aggregate net income, and the 
deductions to. which either 
would be entitled would be taken in 
such case from the aggregate gross in- 
come, Revenue Act 1934, § 51(b), 26 
U.S.C.A. Int.Rev.Acts, page 683.—Hel- 
vering v. Janney, 61 S.Ct. 241, 311 U.S. 
189, 85 L.Wd.'\—, 131 A.L.R. 980, af- 


firming Janney v. Commissioner of In- 


ternal Revenue, 108 F.2d 564, certiorari 
granted Helvering v. Janney, 60 S.Ct. 
897,. 310 U.S. 0617, 84, LWde isoiieg 
Gaines v. Helvering, 61 S.Ct. 241, 311 
U.S. 189, 85 L.Ed. —, 131 A.L.R. 980, 
reversing 111 F.2d 144, certiorari grant- 
ed 61 S.Ct. 18. ; 


Under income tax statute authorizing — 


filing of joint return by husband and 
wife, in which case tax shall be com- 
puted on the aggregate income, 


spouse 
gains, including capital gains, of the 
other in arriving at the aggregate net 
income. 
UF EOD 26 U.S.C.A. Int.Rey.Acts, pages. 
Ct. 241, 311)U.S. 189, 85 L.Ed. —=, 18h 
A.L.R. 980, affirming Janney v. Com- — 


missioner of Internal Revenue, 108 F.2d — 


564, certiorari granted MHelvering v. 


Janney, 60 S.Ct. 897, 310 U.S. 617, 84 


L.Ed, 1391; Gaines v. Helvering, 61 S..— 
Ct. 241, 311 U.S. 189, 85 L.Ed. —, 131 


A.L.R. 980, reversing 111 F.2d 144, cer- 


tiorari granted 61 S.Ct. 13. Pia 
U.S. Partnership income tax returns 
may be made on a basis of computation | 
different from 
Revenue Act 1934, §§ 183, 187, 26 U.S. 
C.A, Int.Rev.Acts, pages 728, 
Helvering v. Enright’s Estate, 61 S.Ct. 
777, reversing Enright’s Hstate vy. Com- 
missioner of Internal Revenue, 112 F. 
2d 919, certiorari granted Helvering y. 
Enright’s Hstate, 61 S.Ct. 134. i 
U.S.N.Y. Under income tax 
authorizing filing of joint return by 


husband and wife, husband’and wife 
making joint return shall report their 


aggregate gross income and may com- — 
bine their deductions in reporting their 
aggregate net income. upon which tax 
is to be computed, on theory that a. 
joint return is to be treated as the re- 


turn of a taxable unit and as though ~ 


it were made by a single individual. 
Revenue Act 1934, § 51(b), 26 U.S.C.A. 
Int.Rev.Acts, 
vering, 61 S.Ct. 244, 311 U.S. 195, 85 L. 
Ed. —, reversing 111 F.2d 145, certio- 
rari granted 61 S.Ct. 24. 

Under income tax statute, 
and wife filing joint return could de-— 
duct their combined charitable contri- 
butions in computing their aggregate 
net income, notwithstanding contrary 
Treasury Regulation that deductions 
for charitable contributions should be 
based on the separate net income of the 
spouse making them. Revenue Act 
1934, §§ 23(0), 51(b), 26 U.S.C_A. Int. 
Rev.Acts, pages 674, 683.—Taft v. Hel- 
vering, 61 S.Ct. 244, 311 US. 195, 85 
L.Ed, —, reversing 111 F.2d 145, cer- 
tiorali granted 61 S.Ct. 24. 

C.C.A.2. Purpose of section of rev- 
enue act that adjusted declared value 
of capital stock for use in computing 
capital stock and excess profits taxes 
should be the value as declared by cor- 
poration in its first return, which dec- 
jaration of value could not be amended, 
was to allow taxpayer to fix amount 
of taxable base subject to proviso that 
amount fixed for first taxable year 
should be accepted in computing taxes 


: 


2 ae § 253 A 


partner from setting off against gains 


income tax statute au-— 
“aggregate in- — 


spouse — 


the _ 
losses, including capital losses, of one 
may be deducted from. the 


Revenue Act 1934, §§ 51(b), — 
708.—Helvering v. Janney, 61 S. 


those of the members. ea 


statute. 


page 683.—Taft v. Hel- | 9 ~ 


husband — 


§ 253 


in later years. Revenue Act of 1935, § 
105(a, f), as amended by Revenue Act 
1936, § 401, 26 U.S.C.A. Int.Rey.Acts, 
pages 798, 799.—Lerner Stores Corpo- 
ration (Maryland) v. Commissioner of 
Internal Revenue, 118 F.2d 455. 
' The purpose of interlocking excess 
profits tax with capital stock tax in 
section of the revenue act providing 
that adjusted declared value of capital 
stock for use in computing capital 
stock and excess profits taxes should 
be the value as declared by corporation 
in its first return, which declaration of 
value could not be amended, was to in- 
duce corporations to exercise an honest 
judgment in declaring a fair or rea- 
sonable value on their stock. Revenue 
Act of 1935, § 105(a, f), as amended 
Revenue Act 1936, § 401, 26 U.S. 
Int.Rev.Acts, pages 798, 799.— 
Lerner Stores Corporation (Maryland) 
v. Commissioner of Internal Revenue, 
Al St 2d 7455 

The section of the revenue act pro- 
viding that adjusted declared value of 
capital stock for use in computing 
eapital stock and excess profits taxes 
should be the value as declared by cor- 
_ poration in its first return, which 
declaration of value could not be 
amended, did not contemplate that the 
computation of the taxes would be 
based on clerical mistakes, and did not 
_ forbid correction of such mistakes ei- 
‘ther before or after return date, in 
absence of facts raising an estoppel 
against the taxpayer. Revenue Act of 
1935, § 105(a, f), as amended by Rev- 
enue Act 1936, § 401, 26 U.S.C.A. Int. 
‘Rev.Acts, pages 798, 799.—Lerner 
Stores Corporation (Maryland) vy. Com- 
Bee OueE of Internal Revenue, 118 F. 
2 
_. Strict proof should be required to 
establish that value of capital stock 
stated in a return constituted clerical 
mistake sq as to authorize correction 
notwithstanding section of revenue act 
providing that adjusted declared value 
of capital stock for use in computing 
eapital stock and excess profits taxes 
should be the value as declared by 


ia re corporation in its first return, which 


declaration of value could not be 


amended, and an amendment must not 


be used to substitute a declared valua-— 


tion more favorable in the light of 
later events than the one originally 
decided upon and reported by the tax- 
payer. Revenue Act of 1935, § 105(a, 
-f), as amended by Revenue Act 1936, 
'§ 401, 26 U.S.C.A. Int.Rev.Acts, pages 
798, 799.—Lerner Stores Corporation 
- (Maryland) v. Commissioner of In- 
ternal Revenue, 118 F.2d 455. 
Where capital stock tax return for 
first year ending June 30, 1936, con- 
tained clerical error which resulted in 
showing that the value of capital stock 
was $25,000 instead of the true value 
of $2,500,000, the error could be cor- 
rected by filing a late amended return, 
and’net income of corporation subject 
‘to excess profits tax for fiscal year 
ending January 31, 1937, was required 
to be determined by use of the correct 
value of the capital stock. Revenue 
Act of 1935, §§ 105, 106, as amended 
by Revenue Act 1936, §§ 401, 402, 
26 U.S.C.A. Int.Rev,Acts, pages 798, 
§00.—Lerner Stores Corporation (Mary- 
land) v. Commissioner of Internal Rev- 
enue, 118 F.2d 455. i 


C.C.A.2. A capital stock tax return 
may be amended within the time fixed 
for filing the first return, notwith- 
standing provision’ of internal revenue 
statute that declaration of value cannot 
be amended. Revenue Act of 1935, § 
105(a, f), as amended by Revenue Act 
1936, § 401, 26 U.S.C.A. Int.Rev.Acts, 
pages 798, 799.—Lerner Stores Corpo- 
ration (Maryland) v. Commissioner of 
Internal Revenue, 118. F.2d 455. 

C.C.A.3. The purposes of provision 
of the Revenue Act of 1934 directing 
a taxpayer making his first return 
thereunder with respect of a property 
to elect whether to have depletion al- 
lowance computed with or without re- 
gard to percentage depletion, wags to 
give to the taxpayer choice of electing 
/the method of computing the depletion 
allowance in a particular year and to 
hold taxpayer to that method in guec- 
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ceeding years. Revenue Act 1934, § 
114(b) (4), 26 U.S.C.A; Int.Rev.Acts, 
page 702.—Pittston-Duryea Coal Co. 
v. Commissioner of Internal Revenue, 
117 F.2d 4386. : : i : 
Provision of Revenue Act of 1934 di- 
recting taxpayer making his first re- 
turn thereunder in respect of a prop- 
erty to state whether he elects to have 
depletion allowance for such property 
computed with or without regard to 
percentage depletion required only that 
taxpayer make such election in first 
taxable. year in which taxpayer had 
a net income from which to deduct 
depletion allowance under one of the 
methods of computation. Revenue Act 
1934, §§ 28(m, n), 113(b), 114(b) (2-4), 
26 U.S.C.A. Int.Rev.Acts, pages 673, 
674, 700, 701.—Pittston-Duryea Coal 
Co. v. Commissioner of Internal Rev- 
enue, 117 F.2d 436. 
Where coal company in 1934 ac- 
quired certain leases of coal mining 
property without original cost, which 
were the only properties-worked by 
company in 1934 and 1935, and mining 
operations in 1934 resulted in net loss 
without any allowance for depletion, 
although company had other income, 
the company’s failure in making 1934 
income tax return to state as directed 
in Revenue Act of 1934, election to 
have depletion allowance computed 
on percentage depletion basis did not 
preclude company from making such 
election in 1935, which was first tax- 
able year in which working of the 
property in question resulted in a net 
gain. Revenue Act 1934, §§ 23(m, n), 
113(b), 114(b), (2-4), 26 U.S.C.A. Int. 
Rev.Acts, pages 673, 674, 700, 701.— 
Pittston-Duryea Coal Co. vy. Commis- 
Boneh of Internal Revenue, 117 2d 


C.C.A.3. Where taxpayer, a coal 
company, filed tax. return for 1934 
claiming a net loss in mining opera- 
tions but not claiming a deduction for 
depletion, and prior to October 3, 1936, 
taxpayer agreed with internal revenue 
agent for adjustments in taxpayer’s net 
income for calendar year 1934, and ad- 
justments resulted in a showing of not 
income of $66,481.62 from coal mining 
operations for 1934, and agent allowed 
50 per cent. of such figure for deduc- 
tion as depletion and additional tax 
assessed was paid by taxpayer, taxpay- 
er could not in its 1935 return take 
deduction for depletion computed on 
percentage basis under revenue act pro- 
visions concerning percentage depletion 
for coal mines in computing income 
taxes. Revenue Act 1934, § 114(b) (4), 
26 U.S.C.A. Int.Rev.Acts, page 702.— 
Kehoe-Berge Coal Co. y. Commission- 
er of Internal Revenue, 117 F.2d 439. 

C.C.A.3. The “first return’? required 
by statute imposing an excise tax 
upon the adjusted declared value of 
corporate capital stock is that return, 
original or amended, made for the first 
year in which the taxpayer exercises 
its privilege of fixing the value of its 


. capital stoek tax, when filed, and only 


when filed, within the time prescribed 
by the statute. Revenue Act 1935, 8§ 
105, 105(f), 26 U.S.C.A. Int.Rev.Acts, 
pages 796, 797—Wm. B. Scaife & Sons 
Co. v. Commissioner of Internal Rey- 
enue, 117 F.2d 572. 

C.C.A.3. An amended return under 
Revenue Act provision imposing an ex- 
cise tax on the adjusted declared value 
of corporate capital stock by which 
taxpayer sought to eorrect error al- 
legedly made in declaring the value of 
its capital stock in original return, 
which amendment was not. filed within 
one month after close of taxable year, 
was not “timely”, and could not serve 
as the return required by the statute 
and used in determining excess profits 
tax. Reyenue Act 1935, §§ 105, 105(f), 
106, 26 U.S.C.A. Int.Rev.Acts, pages 
796, 797, 800.—Wm. B. Scaite & Sons 
Co. v. Commissioner of Internal Reye- 
nue, 117 F.2d 572. 

C.C.A.7. Where only railroad and 
another corporation affiliated with oth- 
ers had net incomes and deficiency was 
allocated to the railroad and corpora- 
tion upon the ratio that their respective 
incomes bore to the affiliated group in- 
come and separate deficiency letter was 


-"gent to each’ and ‘petitl 
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complaint only of the assessment 
against petitioner and other corpora-"— 
tion was not a party to the proceedings — 
before the Board of Tax Appeals, rail-. — 
road was. not entitled to deduct from 
its own deficiency an alleged over-as- 
sessment against affiliated corporation, 
since a group of affiliates is merely a 
tax computing unit and not a “taxpay-. 
er.’’—Chicago & N. W. R.°Co. v. Com- 
missioner of Internal Revenue, 114 F.2d 
882 : 


# 
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C.C.A.7. The government has right 
to demand full disclosure of facts upon 
which taxpayer’s claim for a deduction 
is based.—Birnbaum vy. Commissioner 
of Internal Revenue, 117 F.2d 395. 

C.C.A.7. Under income tax statute 
authorizing the filing of a joint return 
by husband and wife and providing 
that the tax shall be computed on the 
aggregate income, the losses, including 
capital losses, of one spouse may be de- 
ducted from the gains including cap- 
ital gains, of the other in arriving at 
the aggregate net income. Revenue Act 
1934, § 51(b), 26 U.S.C.A., Int.Rey.Acts, 
page 683.—Faurot v. Commissioner of 
Internal Revenue, 118 F.2d 348. é 

C.C.A.9.. Whether husband and wife 
domiciled in Oregon and owning prop- 
erty in Washington which they by 
agreement sought to convert into com- 
munity property, could divide income 
from property and file separate in- 
come tax returns was dependent upon 
the construction of the federal rev- 
enue acts, and was not controlled by 
state law.—Black v. Commissioner of 
Internal Revenue, 114 F.2d 355. 

The federal income tax is imposed 
upon the owner of income and the 
right of husband and wife to file sepa- 
rate returns each reporting half of 
community income is present if each 
owns the income he reports.—Black vy. 
Commissioner of Internal Revenue, 114 
F.2d 355. : 

C.C.A.9. The Revenue Act require- 
ment that ecorporation’s tax return 
shall be sworn to by the president, 
vice president, or other principal offi- 
cer and by the treasurer or assistant 
treasurer, is | ‘mandatory’. Revenue 
Act 1932, § 52(a), 26 U,S.C.A.Int.Rev. 
Acts, page 500.—Uhl Hstate Co. v. 
Commissioner of Internal Revenue, 116 
F.2d 403... 

Corporation’s income tax return, 
which was signed only by the presi- 
dent instead of both president and 
treasurer and was not verified by any- 
one, was not a proper return under 
statute requiring the return to be 
sworn to by both president and treas- 
urer, and imposition of 25 per cent. 
additional assessment as penalty was 
warranted. Revenue Act 1932, §§ 52 
(a), 291, 26 U.S.C.A.Int.Rey.Acts, pages 
500, 566.—Uhl Hstate Co. v. Commis- 
peyae of Internal Revenue, 116 F.2d 

Proper verification of; and signature 
of treasurer or equivalent agent to, 
corporation’s income tax return goes 
to essence of the return required by 
statute, and hence imposition of 25° 
per cent. penalty under statute for 
failure to file proper return is war- 
ranted where return is not verified and - 


signed by treasurer. Revenue Act 
1932, °§§ “52(a);°°291, 26) U.S.C;A.iInt. 
Rev.Acts, pages 500, 566.—Uhl Wstate 


Co. y. Commissioner of Internal Reve- 
nue, 116 F.2d 403. 

C.C.A.9. In the absence of agreement 
to the contrary, earnings of husband, 
domiciled in California, would be 
“community property’? under California 
law, and each spouse would be en- 
titled to report one-half thereof in a 
separate federal income tax return, re- 
gardless of whether husband and wife ~ 
were living together. Civ.Code Cal. §§ 
161a, 164.—Boland v. Commissioner of 
Internal Revenue, 118 F.2d 622. 

C.C.A The ‘‘period of limitations” 
for assessment of liability of a trans- 
feree of taxpayer’s property or a fidu- 
ciary includes the time in which pro- 
ceeding to determine original liability 
for income t is pending before Board 
of Tax Appeals, Revenue Act 1932, §$§ 
277, 311, 26°U.8.C.A. Int.Rev.Code, sy - 
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The fiduciary capacity and power of 
axpayer’s California executor to con- 
duct proceeding before Board of Tax 
Appeals continued during that proceed- 
ing, though he had ceased under Cali- 
fornia law to be executor and so stated 
in petition before the board, since such 


- statement was not the “notice” of ter- 


mination of fiduciary capacity required 
by statute and regulations. Revenue 
Act 1932; °$§ 277; 311, 312,26 U:S.C.A- 
Int.Rey.Code, §§ 277, 311, 312.—Tooley 
v. Commissioner of Internal Revenue, 
121 F2d 350. 

Where taxpayer’s California execu- 
tor initiated proceeding before Board 


of Tax Appeals to determine original 


liability for income tax without giving 
sufficient statutory notice of fact that 
he had ceased under California law to 
be executor, running of limitations on 
time for assessment of liability of al- 
leged transferee of taxpayer was sus- 
pended during such proceeding, and 
hence letter determining transferee li- 


ability was timely when sent within a 


year thereafter. Revenue Act, 1932, §§ 
20 Une olay O12, “26%, Ue8.G, A. 7 lpt. Rev. 
Code, §§ 277, 311, 312.—Tooley v. Com- 


missioner of Internal Revenue, 121 F.2d 


350. ‘ 
C.C.A.Ala. Where Massachusetts 
manufacturing company formed Ala- 
bama manufacturing company, sub- 
scribed to its capital stock, and subse- 
quently, in connection with liquidation 
of Massachusetts company, formed a 
realty corporation to which assets of 
Massachusetts company were trans- 
ferred in exchange for realty company’s 
stock, which was delivered to Alabama 
company as trustee under an indenture 
providing that dividends would be held 
for benefit of its preferred stockhold- 
ers, Alabama company was not own- 
er of stock of realty company and was 
not entitled to file income tax return 
reporting consolidated net income of it- 
self and realty company, as against 
contention that companies were affili- 
ated because Massachusetts company 
was the common parent of both. Rev. 
Act 1932, § 141(a), (d) (1), 26 U.S.C.A. 
Int.Rev.Code, § 141(a), (d) (1).—West 
Co. of Alabama vy. Com- 
paeonee of Internal Revenue, 120 F.2d 


C.C.A.Ky. Where payment of corpo- 
ration’s assessed income and_ excess 
profits taxes was postponed until claim 
for abatement was acted on, and bond 
was substituted for the obligated pay- 
ment, the fact that thereafter a consoli- 
dated return was filed as required by 
Commissioner of Internal Revenue, 
leading to an assessment of entire tax 
liability of group of affiliates, including 
the corporation, against another com- 
pany, did not alter the corporation’s 
status as a ‘“‘taxpayer’’? nor release the 
surety from its obligation on the bond, 
Revenue Act 1918, §§ 240(b), 327, 328, 
40 Stat. 1082, 1093.—Royal Indemnity 
Congive Ui 320 Bo2d 3 6 


An affiliated group. filing a consoli- 
dated income tax return become a ‘‘tax 
computing unit” but it is not a “tax- 
able unit’. Revenue Act 1918, § 240(b), 
40 Stat. 1082.—Royal Indemnity Co. 
y...U. S.. 120 ,F.2d,136, 


C.C.A.Mass. A husband and _ wife 
who filed a joint income tax return 
were entitled to deduct capital losses 
of the wife from husband’s capital 
gains. Revenue Act 1934, § 117(d), 26 
U.S.C.A. Int.Rev.Acts, page 708.—Welch 
v. Street, 116 F.2d 953, vacating Street 
v. Welch, 30 F.Supp. 394. 

C.C.A.N.J. The right to protection of 
a limitation statute need not be taken 
advantage of and, may. be waived, re- 
gardless of whether the limitation is 
that of a general statute of limitations 
or a special condition of an internal 
revenue act.—U. 8. v. Krueger, 121 F.2d 


842, reversing Krueger v. U. S., 33 F. 
Supp. 102. 
The determination of whether there 


has been a waiver of right to rely on a 
limitation provision of an internal rev- 
enue act by a corporation, which is in 
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_aiter paying its debts.—U. 8. 


rocess of dissolution, is governed by 
ocal rules of property.—U. S. v. Krueg- 
er, 121 F.2d 842, reversing Krueger Vv. 
U. S., 33 F.Supp. 102. ; } 

C.C.A.N.J: Power to waive a limita- 
tion statute in pursuance of a tax ad- 
jJustment is included in the statutory. 
power of a corporation to settle the 
affairs and divide the moneys, etc., 
v. Krueg- 
er, 121 F.2d 842, reversing Krueger vV. 
U. S., 33 F.Supp. 102. ; 

Waivers tolling statute of limitations 
for assessment of federal income taxes 
against dissolved family corporation, 
executed by corporate directog who was 
one of the statutory liquidators under 
New Jersey law, and who was the only 
active director, were valid since the di- 
rector as fiscal manager of the corpora- 
tion had _ implied power to do every- 
thing reasonably necessary to reduce its 
tax liability. N.J.S.A. 14:13-5.—U. S. 
v. Krueger, 121 F.2d 842, reversing 
Krueger v. U. S., 33 F.Supp. 102. 

C.C.A.N.C, The federal income tax 
requirement of annual returns and ac- 
counting requires determination of in- 
come at close of taxable year without 
regard to effect of subsequent events.— 
Penn v. Robertson, 115 F.2d 167, af- 
firming 29 F.Supp. 386. 

C.C.A.N.C. Where New Jersey corpo- 
ration in 1929 sold stock to director 
under a stock allotment plan which pro- 
vided for application of dividends from 
the stock and credits from an em- 
ployees’ stock benefit fund to payment 
of purchase price, the tax accounting 
period of director, kept on a cash basis 
and for the calendar year, did not end 
with his death in October, 1931, but 
was for the full calendar year.—Penn 
v. Robertson, 115 F.2d 167, affirming 
29 F.Supp. 386. 


_C.C.A.Okl. The commissioner had 
right to accept sworn return of tax- 
payer’s authorized agent as to amount 
of taxpayer’s 1924 income, and com- 
missioner was not called upon to audit 
taxpayer's books and records or books 
of oil companies from which tax- 
payer received oil and gas royalties 
and bonuses from sale of oil and gas 
ree arenes v. Alexander, 118 F.2d 


C.C.A.Tex. Where association tax- 
able as a corporation did not file cap- 
ital stock tax return within required 
time and Commissioner made a defici- 
ency assessment for excess. profits 
taxes, delinquent return which was 
filed five days before date set for hear- 
ing on deficiencies and which made 
declaration of value large enough to 
show that no excess profits taxes were 


-due, was not filed too late to satisfy 


requirements of statute. Revenue Act 
1926, §§ 600,.1103,.26 U.S.C.A. Int. 
Rev.Acts, pp. 275, 316; Revenue Act 
1935, §§ 105, 106, as amended by Rey- 
enue Act 1936, §§ 401, 462, 26 U.S.C.A. 
Int.Rev.Acts, pp. 798-800.—Del Mar 
Addition v. Commissioner of Internal 
Revenue, 113 F.2d 410. 


C.C.A.Tex. By filing a consolidated 
return of income, each member of an 
affiliated gronp of corporations con- 
sented to treasury regulation govern- 
ing making of such returns except in 
so far as terms of regulation were in- 
consistent with statute. Revenue Act 
1928, § 141(a, b), 26 U.S.C.A. Int.Rev. 
Acts, page 396.—Hughes Tool Co. v. 
Commissioner of Internal Revenue, 118 
F.2d 472. 

Where taxpayer and its affiliated cor- 
porations filed a consolidated return of 
income for 1930, in making a deduc- 
tion of net loss sustained by an af- 
filiate during a period in 1929 im- 
mediately preceding its affiliation and 
for which period affiliate had filed. a 
separate return, taxpayer could not de- 
duct more than the sum paid by tax- 
payer for afliliate’s stock. Revenue Act 
1928, § 141(a, b), 26 U.S.C.A. Int.Rey. 
Acts, page 396—Hughes Tool Co. v. 
Commissioner of Internal Revenue, 118 
F.2d 472. 

Where taxpayer and its affiliated cor- 
porations made a_consolidated return 
of income for 19380, and taxpayer had 
paid $5,000 for stock of an affiliate, 
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which owed taxpayer $2,579,881.94, as " 


a dividend, and affiliate’s debt was or-_ 
dered cancelled by resolution of tax- Pe 
payer’s board of directors on July 7, ¥ 
1930, but entry thereof on taxpayer's | ’ 
books designated action a contribution, 
as of December 31, 1929, to affiliate’s 
capital stock, and taxpayer offered no 
proof that it had paid anything for _ 
affiliate’s indebtedness or that in- © 
debtedness had any value when can- 
celled, cost of affiliate’s stock was to 
be accepted as $5,000 and in making a 
deduction in consolidated return for 
net loss sustained by affiliate during 
a period in 1929 immediately preced- — 
ing its affiliation and for which period | 
affiliate had filed a separate return, 
taxpayer could deduct only $5,000. — 
Revenue Act 1928, § 141(a, b), 26 U.S. 
C.A. Int.Rev.Acts, page 396.—Hughes = = 
Tool Co. v. Commissioner of Intermal = = = 
Revenue, 118 F.2d 472. id 
©.C.A.Tex. Neither the statutes re- 
specting the allowance of a net loss aS 
a deduction in computing taxpayer's 
net income for succeeding taxable year 
and authorizing affiliated corporations | es 
to file consolidated returns, nor regu- 
lation promulgated by Commissioner 
of Internal Revenue providing that any © 
period of less than’ 12 months, for 
which either a separate or a con- 


sidered a taxable year, changed the 
meaning of the term “taxable year” as 
settled by decision of United States 
Supreme Court. Revenue Act of 1928, 
§§ 117(b), 141(a), 26 U.S.C.A. Int.Rev. 
Acts, pages 388, 396.—Commissioner of 
Internal Revenue vy. Hughes Tool Co., 
118 F.2d 474. ! 2M 
Under Revenue Act 
specting the allowance of a net loss as 
a deduction in computing taxpayer’s — 
net income for succeeding taxable year, 
the provision for carry-over Joss de- 
ductions from consolidated income of 
the succeeding year means the full ac- 
counting year and not merely a por- 
tion thereof. Revenue Act of 1928, § © 
117(b), 26 U.S.C.A. Int.Rev.Acts, page 
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rovisions re-— 


388.—Commissioner of Internal Rev- — 
cane vi Hughes Tool Co., 118 F.2d — 
74. p 


Where as of December 13, 1929, tax-— 
payer acquired an affiliate corporation’s: 
stock at cost of $5,000, and affiliate See. 
filed a separate return of income for ‘g 
period from January 1, to December 
12, 1929, during which affiliate had a 
statutory net loss of $728,415.87, and ; 
for period from December 13 to De- 
cember 381, 1929, taxpayer and affiliate’ 
filed a consolidated return showing — 
consolidated net income of $141,828.- 
10, the calendar year of 1929 was one 
“taxable year’ within Revenue Act _ 
provisions concerning allowance of a_ 
net loss as a deduction in computing . 


, 


dated .returns ; 
be deducted by taxpayer as a carry- 
over net loss in consolidated return for 
1930... Revenue. Act. of 1928)" §§ 317 ae 
(b), 141(a), 26 U.S.C.A. Int.Rey.Acts, Vi 
pages 388, 396—Commissioner of In- © 
ternal Revenue v. Hughes Tool Co., 118 
F.2d 474. ; 
C.C.A.Tex. Where there is omission 
or error in annual income tax return, 
correction generally is to be made on 
that return within statute of limita-. 
tions, but in special cases because of 
misrepresented facts creating an estop- +S oe 
pel, the taxpayer in a later return may = 
be held to those facts.—Sneed v. Com- 
missioner of Internal Revenue, 119 F.2d — 
767, rehearing denied 121 H.2d 725. 
Where income tax return is correct on 
the facts as they were when it was 
made, but occurrences in a later year 
alter the case, the adjustment is gen- 
erally to be made in the later year,— 
Sneed v. Commissioner of Internal Rev- 4 
enue, 119 I'.2d 767, rehearing denied ¥ 
121 F.2d 725. re 
C.C.A.W.Va. Under Revenue Act pro- 
vision and Treasury Regulation per- 
mitting expenditures incident to drill- 
ing and preparation of wells for pro- 
duction of oil or gas to be deducted 
from gross income as expense or 
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‘charged ‘to ‘capital account, at taxpay- 
er’s option, taxpayer’s election need 
not be a deliberate act, a decision ar- 
rived at after a full consideration and 
with adequate knowledge of the law 
a ' -and the facts involved. Revenue Act 
a 1934, § 23(m), 26 U.S.C.A. Int.Rev. 
es, ‘Code, § 23(m).—Boone County Coal 
‘Corporation v. U. S., 121 F.2d 988, af- 
‘firming 37 F.Supp. 327. 
Where corporation treated intangible 
b! ‘drilling and development costs incident 
~~ to production of oil and gas as capital 
_ * in its original income tax return for 
_ . ‘first taxable year in which it made ex- 
' - penditures for such purposes, without 
‘attaching any statement indicating 
clear election as to treatment of such 
-costs as prescribed by Treasury Regu- 
lation, and amended return was filed 
‘including clear statement of election to 
treat costs as expenses and not capital, 
but such amended return was not filed 
until after statutory period for filing 


-od for which extension for filing could 
legally have been granted, taxpayer 
“was concluded by original return, which 
evidenced election to charge such costs 
‘to capital. Revenue Act 1934, § 23(m), 
26 U.S.C.A, Int.Rev.Code, § 23(m).— 
Boone County Coal ‘Corporation y. U. 
“S., 121 F.2d 988, affirming 37 F.Supp. 


327. 

D.C.Cal. The purpose of establish- 
“ing an irrevocable adjusted declaration 
sof value by a corporate taxpayer as 
basis of its capital stock tax is to pro- 

‘tect government from avoidance ‘by tax- 
ayer of just capital stock taxes and 
the interrelated excess profits tax, but 
where it was impossible for bankrupt 

to avoid any capital stock taxes which 
dit was reasonably obligated to pay 
under the indisputable facts, the rea- 
«son for rule of binding declared value 
- ‘was absent, and rule was inapplicable. 
26 U.S.C.A. Int.Rev.Code § 1200(a) et 

-seq.—In re Acme Traffic Signal Co., 37 

 -F. Supp. 352, 
-_.  D.C.Mich. Income taxes are properly 
assessed ‘upon basis of annual return, 
_ but generally only realized gains and 
losses. are material—Old_ Merchants 
Nat. Bank & Trust Co. of Battle Creek 
vy. U. S., 36 F.Supp. 961, affirmed Old- 
Merchants Nat. Bank & Trust Co. of 
Battle Creek vy. U. S., 117 F.2d 737. 


 p.c.W.Va. A corporation, treating 
intangible drilling and _ development 
«costs incident to production of oil and 
gag on its land as capital in its in- 
 .come tax return for first taxable year 
in which it made expenditures for such 
purposes, made election to charge such 
_  .expenditures .to capital account, so as 
to preclude deduction thereof from its 
gross income in return for later year 
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~ under treasury regulation.—Boone 

County Coal Corporation v. U. S., 37 
F.Supp. 327. 

Ct.cl. Under income tax statute au- 


 thorizing filing of joint return by hus- 

i ‘band and wife, the joint return can be 

- made only with consent of both spous- 

' + es. Revenue ‘Act 1932, § 51, 26 U.S.C. 

; A Int.Rev.Acts, page 500.—Moore y. U. 
S., 37 F.Supp. 136. 

Where wife made no separate income 
‘tax return and her husband made a 
joint return of incomes and losses of 
‘both, with ‘no ‘separation of items of 
income and loss as between himself and 

wife shown on return, wife was liable 
for income tax originally assessed and 
for deficiency assessed upon aggregate 
taxable income of herself and husband, 
notwithstanding that she had no tax- 

able income of her own but a consid- 
erable net loss, since word ‘‘joint” as 
used in income tax statute authorizing 
filing of joint return by husband and 
wife means that both spouses should 
‘be liable for resulting tax.—Moore v. 
U. S., 37 F.Supp. 136. 

Ct.Cl. Under provision of Internal 
‘Revenue Act of 1928 authorizing cor- 
porations affiliated by either class A or 
‘class B affiliations to file consolidated 
returns for taxable year 1928, and pro- 
‘vision limiting privilege of filing con- 
solidated return for taxable year 1929 
and subsequent years to corporations 
with class A affiliation, a corporation, 
which was affiliated with another cor- 
‘poration by a.class B affiliation in fil- 


return and after expiration of any peri-. 
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ing income taxes for fiscal year ending 
January 31, 1929, was entitled to de- 
duct losses incurred by affiliated cor- 
poration in 1928 on a_ proportionate 
basis. Revenue Act 1928, §§ 48(a, b), 
105, 141, 142, 26 U.S.C.A. Int.Rey.Acts, 
pages 366, 375, 396, 398.—John Wana- 
mates Philadelphia v. U. S., 37 F.Supp. 


Eyidence failed to establish that a 
corporation affiliated by a class B af- 
filiation with corporate taxpayer had 
ascertained certain of its debts to be 
worthless and charged them off be- 
tween February 1 and June 30, 1928, 
so as to egtitle corporate taxpayer, in 
filing incotme taxes for fiscal year end- 
ing January 31, 1929, to include such 
debts as deductible losses sustained by 
affiliated corporation in 1928. Revenue 
Act 1928, §§ 23(j), 105, 141, 142, 26 
U.S.C.A. Int.Rey.Acts, pages 357, 375, 
396, 398.—John Wanamaker Philadel- 
phia v. U. S., 37. F.Supp. 923. 

Where stock in another corporation 
owned by corporate taxpayer admitted- 
ly became worthless in taxpayer’s tax 
year of 1929, taxpayer was entitled to 
deduct cost price of stock in filing its 
1929 return.—John Wanamaker Phila- 
delphia v. U. S., 37 F.Supp. 923. 

Where corporate taxpayer, in filing 
its income tax return for fiscal year 
ending January 31, 1923, had been al- 
lowed an operating loss on account of 
an affiliated corporation, corporate tax- 
payer was required to subtract amount 
of such loss trom any loss suffered in 
fiscal year ending January 31, 1929, on 
account of liquidation of its interests 
in such affiliate, and could claim a de- 
duction only for the excess, if any.— 
John Wanamaker Philadelphia v. U. S., 
37 F.Supp. 923. 


Del. The sections of the Internal 
Revenue Act and the Treasury Regu- 
lations relative to receivers of a part 
only of the property of an individual 
or corporation recognize the unreason- 
ableness and unfairness of requiring 
the filing of two separate returns for 
the same year, each covering a part 
oan of the income received.—Loft, Inc. 
va uth, 19 A.2d 721, affirming 13 A.2d 


or 


w 
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U.S. The Bureau of Internal Reve- 
nue has the duty of determining what 
is carrying on a business within stat- 
ute permitting taxpayer to deduct ex- 
penses paid or incurred in carrying on 
of trade or business in computing tax- 
able net income, subject to re-exam- 
ination of facts by Board of Tax Ap- 
peals and ultimately to review on the 
law by courts on which jurisdiction 
is conferred. Revenue Act 1932, §§ 
23(a), 272, 26 U.S.C.A.Int.Rev.Code, § 
23(a); 26 U.S.C.A.Int.Rev.Acts, page 
558; 26 U.S.C.A.Int.Rev.Code, §§ 272, 
1141.—Higgins v. Commissioner of In- 
ternal Revenue, 61 S.Ct. 475, affirming 
111 F.2d 795, certiorari granted 61 S. 
Ct. 84, rehearing denied 61 S.Ct. 728. 


_ U.S. Where taxpayer with extensive 
investments in stocks and bonds merely 
kept records and collected interest and 
dividends from his securities, through 
managerial attention for his inyest- 
ments, and hired others to assist him 
in offices rented for that purpose, rec- 
ords supported conclusion of commis- 
sioner and Board of Tax Appeals that 


Salaries and office expenses paid in 
connection with management of tax- 
payer’s investments in stocks and 


bonds were not deductible as expenses 
paid in “carrying on business” within 
statute permitting deduction of ex- 
penses paid in carrying on trade or 
business in computing taxable net in- 
come. Revenue Act 1932, § 23(a), 26 
U.S.C.A,_ Int.Rev.Code, § 23(a).—Hig- 
gins v. Commissioner of Internal Reye- 
nue, 61 §8.Ct. 475, affirming 111 F.2d 
795, certiorari granted 61 S.Ct. 34, re- 
hearing denied 61 S.Ct. 728. 

U.S. The question of what criterion 
should be employed for determining 
the value of gifts for gift tax purposes 
is a ‘“‘question of law,” and hence the 
Circuit Court of Appeals was justified 
in reversing as not in accordance with 
the law a decision of the Board of Tax 
Appeals holding that the value of gifts 
of single premium life policies was 


their cash surre _va 
the cost of el a easy | 
dates of the gifts. 2 
Rey.Code, § 1141(c) (1).—Powers v. 
Comune ioe of Internal Revenue, 61 
«Cts 
Internal Revenue v. Powers, 115 F.2d 
209, certiorari granted Powers v. Com- 
missioner of Internal Revenue, 61 S.Ct. 
141 : 


valu 


U.S. In general, it is the function of 
the Board of Tax Appeals to deter- 
mine the facts of a tax controversy on 
the issues raised before it and to apply 
‘the law to those facts. U:S.GlAS ints 
Rev.Code, § 1141(c) (1).—Hormel_ vy. 
Helvering, 61 S.Ct. 719, affirming Hel- 
vering v. Hormel, 111 F.2d 1, certio- 
Ree granted Hormel v. Helvering, 61 


° 


U.S. On petition for review of de-. 


cision of Board of Tax Appeals, in de- 
termining whether income of certain 
trusts was taxable to grantor, Circuit 
Court of Appeals could properly give 
consideration to section of Revenue 
Act defining “gross income’ notwith- 
standing the section had not been re- 
lied on before the Board. Revenue Act 
1934, 3 22(a), 26 U.S.C.A. Int.Rev.Acts; 
page 69; 26 U.S.C.A. Int.Rev.Code, § 
1141(c) (1).—Hormel v. Helvering, 61 
S.ct. 719, affirming Helvering v. Hor- 
mel, 111 F.2d 1, certiorari granted Hor- 


mel v. Helvering, 61 S.Ct. 35; Hel- 
vering v. Richter, 61 S.Ct. 723, revers- 
ing Commissioner of Internal Revenue 


v. Richter, 114 F.2d 452, certiorari 
granted Helvering vy. Richter, 61 S.Ct. 


U.S. It is the function of a court 
reviewing decision of Board of Tax 
Appeals to decide whether the Board 


has applied correct rule of law to 
facts of a tax controversy. 26 U.S.C. 
A. Int.Rev.Code, § 1141(c) (1).—Hor- 


mel v. Helvering, 61 S.Ct. 719, affirm- 
ing Helvering v. Hormel, 111 F.2d 1, 
certiorari granted Hormel v. Helvering, 
61 S:Ct. 35. 

U.S. The rulings of Board of Tax 
Appeals on questions of law are not 
as conclusive as its findings of fact 
but are nevertheless persuasive and it 
is desirable that a peviewing court have 
the benefit of such rulings. 26 U.S.C. 
A. Int.Rev.Code 
v. Helvering, 6 . 19, affirming 
Helvering vy. Hormel, 111 F.2d 
ore eran Hormel v. Helvering, 61 


U.S. Where Board of Tax Appeals, 
in determining whether income of trusts 
was taxable to grantor, neither found 
facts nor considered applicability of 
section of Revenue Act defining ‘gross 
income” in light of decision of United 
States Supreme Court that under such 
section income of certain trusts was 
taxable to the grantor, decision of Cir- 
cuit Court of Appeals that it could con- 
sider such section although it was not 
relied on before the Board was affirmed 
but case was remanded to the board, 
since the taxpayer was entitled to an 
opportunity to offer evidence before the 
Peer on that issue. Revenue Act 

’ 


U.S. Where contention that income 
from trust was taxable to grantor un- 
der section of Revenue Act defining 
“gross income” was made for first time 
in Circuit Court of Appeals on petition 
for review of decision of Board of Tax 
Appeals, decision of Circuit Court of 
Appeals that it could not consider such 
section was reversed and the case was 
remanded to the Board, since grantor 
was entitled to opportunity to intro- 
duce additional evidence before Board 
on that issue. Revenue Act 1934, § 22 
(a), 26 U.S.C.A. Int.Rev.Acts, page 669. 
—Helvering v. Richter, 61 S.Ct. 723, 
reversing Commissioner of Internal Rey- 
enue vy. Cee ane F.2d 452, certio- 
rari grante elvering v. Richter 
S:Ct 3372) i at 

U.S. Where decision of the Board of 
Tax Appeals denying deduction of 
trustees’ commissions from gross in- 
come in computing taxable net income 
for 1931 rested on its findings that 


ie instead of | 
them at the 
U.S.C.A. Int. 


509, affirming Commissioner of 


1141 ore. 
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g decision of Board. of Tax Appeals, the 


Aikceee ‘such issue was 


properly berore the Supreme Court on. 


certiorari to Cireuit Court of Appeals 
which affirmed the Board’s decision, 
though it was asserted by taxpayer 
that the Commissioner of Internal Rey- 
4 enue because of confessions made be- 
fore the board should be barred from 
asserting that the trusts were not car- 
rying on business. Revenue Act 1928, 
$$ 25 (a), 161, 162, 26 U.S.C.A. Int. Rev. 
Code, §§'23(a) (1), 161, 162.-City Bank 
Farmers Trust Co. v. Helvering, 61 S. 
Ct. 896, 313) U.S 121, 85. Hd.—, af- 
firming City Bank Farmers DrusteCo. 
v. Commissioner of Internal Revenue, 
112 F.2d 457, certiorari granted 61 S. 
ae 619, two cases, 312° US 672; 86. ; 


ate oe Cl. The failure of the Court 
of Claims to make a specific finding of 
the ultimate and determinative issue of 
whether executors were entitled to the 
‘deduction of expenses accorded to those 
carrying on a business, deprived that 
court’s judgment of support, and, un- 
der such circumstances, the Supreme 
Court was not called upon to weigh 
the different facts set out in the sub- 
sidiary findings in order to determine 
whether they would support a conclu- 
sion that the executors were carrying 
on business so as to be entitled to de- 
duct attorneys’ fees from gross in- 
come in computing taxable net income 
of estate for 1934. Revenue Act 1934, 
$§ 23(a), 161, 162, 26 U.S.C.A. Int.Rev. 
y Code, §§ 23 (a) (1), 161, 162.—U. S. v. 
Pyne, 61.S8:Ct.\ 893, 313 U-Si-127; 85 L. 
Ed. —, vacating Pyne VA Un 8.35 z. 
Supp. 81, certiorari granted U. Ss. 
ee 61 S.Ct. TAL, 9 312" U.S. 6725 86 
©.C.A.1. In determining whether 
contribution to Birth Control League 
of Massachusetts with understanding 
that contribution was to be used ex- 
eclusively for League sponsored Moth- 
ers’ Health Offices in which physicians 
gave contraceptive advice to sick mar- 
ried women unable to afford the fee of 
a private physician was deductible in 
computing contributor’s taxable in- 
come, it could not be assumed, in ab- 
sence of finding of fact by Board of 
Tax Appeals, that the health offices in 
existence at time of the contribution 
were engaged in selling, giving away 
or exhibiting contraceptive articles in 
violation of Massachusetts statute. G. 
L.Mass. ce. 272, § 21; Revenue Act 1934, 
§ 23(0) (2), 26 U.S.C.A. Int.Rev.Acts, 
page 674.—Faulkner v. Commissioner 
of Internal Revenue, 112 F.2d 987. 


C.C,A.1. Determination by Commis- 
sioner of Internal Revenue before 
Board of Tax Appeals on.fact ques- 
tion was presumptively correct, and 


review had burden of 
Commis- 
117 F.2d 


petitioners for 
proving it wrong.—Allen v. 
sioner of Internal Revenue, 
364, 

C.C.A.1. The fact that corporate 
books and records were to a large ex- 
tent destroyed or rendered illegible by 
hurricane and flood dispelled any un- 
favorable inferences from failure to 
produce such books and records, but 
did not relieve corporate officers of the 
burden of establishing by convincing 
affirmative evidence their claim that 
withdrawals from corporation were for 
corporation’s benefit, and did not con- 
stitute debts owing to corporation.— 
Allen v. Commissioner of Internal Rey- 
enue, 117 F.2d 364 


©.C.A.1. In proceeding to review de- 
cisions of Board of Tax Appeals, re- 
viewing court had merely to say wheth- 
er there was substantial evidence to 
sustain the board’s finding upholding 
Commissioner of Internal Revenue on 
fact question.—Allen v. Commissioner 
of Internal Revenue, 117 F.2d 364 

C.C.A.1. Evidence held to sustain 
finding that debit balances in individu- 
al personal accounts of corporate offi- 
eers constituted debts owing to corpo- 
ration, as against contention that with- 
drawals represented by such balances 
were made for benefit of the corpora- 
tion.—Allen v. Commissioner of Inter- 
nal Revenue, 117 F.2d 364. 

©.C.A.1. On petition for review of 


Commissioner of Internal Revenue was 
not foreclosed from urging that trust 
income was taxable to settlor under 
section of the Revenue Act defining 
“gross income,” though such section 
was not relied on before the board. 
Revenue Acts 1934, 1936, 7a(a) 26 
U.S.C.A.Int. Rev. Acts, pages 669, 82 
Commissioner of Internal re Vv. 
O’Keeffe, 118 F.2d 639. 

C.C.A.1. Where determination by 
Board of Tax Appeals of settlor’s lia- 
bility to tax on trust income was Gade 
without regard to section of the Rey- 
enue Act, defining ‘gross income,” but 
recent decision of the Supreme Court 
indicated the possible application of 
such section, the Circuit Court of Ap- 
peals on petition for review of board’s 
decision would remand the case to the 
board for specific consideration of the 
applicability of the section, regard be- 
ing had to terms of the trust as a 
whole and to any additional evidence 
which either party might wish to in- 
troduce as bearing on the issue. Rev- 
enue Acts 1934, 1936, § 22(a), 26 U.S. 


C.A. Int.Rev. Acts, pages 669, 825.— 
Commissioner of Internal Revenue v. 
O’Keeffe, 118 F.2d 639. 

C.C.A.1. Where United States Su- 


preme Court had denied writ of cer- 
tiorari to review decision of Circuit 
Court of Appeals affirming a decision of 
Board of Tax Appeals redetermining a 
deficiency determined by commissioner 
and time for filing petition for rehear- 
ing in Supreme Court had expired, Cir- 
euit Court of Appeals was without ju- 
risdiction to entertain petition for leave 
to apply to the Board of Tax Appeals to 
revise the order redetermining the de- 
ficiency in view of a recent decision of 
the United States Supreme Court, since 
the board’s decision became a ‘‘final de- 
cision” in the sense that the tax conse- 
quences of its decision became irre- 
vocably fixed upon denial of the peti- 
tion for certiorari.. Revenue Act 1932 
§o 23), 272i(b; bh), 322(a); (ce): (1, 2); 

6 U.S.C.A. Int.Rev.Acts, pages 493, 559, 
560. 571; Revenue Act 1934, § 117, 26 
U.S.C.A. Int. Rey. Acts, page 708; Reve- 
nue Act 1926, § 1005 (a) (1-4), ‘(b), 26 
U.S.C.A. Int.Rev.Code, § 1140; Revenue 
Act 1926, § 1005(c) (@=2yh (d) (1-8), (e) 
(CROs U.S.C.A, Int.Rev.Acts; pages 
314, 315.—Sweet v. Commissioner of In- 
ternal Revenue, 120 F.2 Uf 

©.C.A.1. Eyidence did not sustain 
conclusion of Board of Tax Appeals 
that taxpayer, a corporation, was en- 
titled to deduct in computing income 
taxes as bad debts or losses sums ad- 
vanced by taxpayer to its wholly owned 
subsidiary on ground that taxpayer was 
justified in making advances by belief 
of taxpayer’s officers that they would 
minimize taxpayer’s losses by holding 
on and he a market would develop 
within reasonable time. Revenue 
Acts 1934 and 1936, § 23(f) (k), 26 U.S. 
C.A. Int.Rev.Acts, pages 672, 673 and 
828.—W. F. Young, Ince. v. Commission- 
er of Internal Revenue, 120 F.2d 159. 

C.C.A.2. The Cireuit Court of Ap- 
peals has no power to reverse the 
Board of Tax Appeals upon a point 
not raised before it.—Helvering v. 
Achelis, 112 F.2d 929. 


C.C.A.2. Alleged error in attributing 
trust income to grantor for reason that 
trust income for that year was extin- 
guished by capital losses was not open 
on appeal where not raised below.— 
Loeb v. Commissioner of Internal Rey- 
enue, 113 F.2d 664. 

©.C.A.2. Evidence sustained finding 
of Board of Tax Appeals that, in de- 
termining income and excess profits 
taxes, corporate taxpayer was not en- 
titled to deduction for taxable year for 
corporate stock acquired from taxpay- 
er’s sole stockholders, in exchange for 
taxpayer’s stock, and sold by the tax- 
payer within the year, because the 
stock was totally worthless when it 
was acquired. Revenue Act 1932, § 
112(b) (5), and § 118(a) (8), 26 U.S. 
C.A.Int.Rev.Acts, page 511, and 26 U.S. 
C.A. Int.Rev.Code, § 113(a) (8).—Bar- 
net S. Milman, Inc., v. Commissioner 
of Internal Revenue, 114 F.2d 95. 

C.C.A.2. Where certain language of 
the Board of Tax Appeals was intended 


i wy P re, 
A& 26614 
to serve as an alternative ‘ground ta 
support order assessing taxpayer for a 
deficiency in his income tax for 1932 
because of his failure to include in his 
income a credit item in his favor en- 
tered on the books of a corporation in 
which he was a shareholder, the court 
accepted the language as a finding that © 
taxpayer had failed to prove that the 
eredit was entered without authority 
despite its noncommittal form, and the 
court affirmed the order with leave to 
taxpayer to apply to the board to re- 
open the case for additional fact find- - 
ie .—Goodman y. Helvering, 115, F.2d 
Where certain language of the Boarals 
of Tax Appeals was intended as the 
basis of an order assessing taxpayer 
for a deficiency in income tax for 1932 _ 
on ground that notices of withdrawal — 
aesoclaigus aide building and loan 


seduce: amount which had pegs ane’ 
collectible and had been charged off on 
his books in 1932, the court accepted 


findings. .15 P.S-Pa. § sor 
Act 1932, § 23(j), 26 U.S.C. 
Acts, page 490. —Goodman v. Helvering, | 
115 Bi2d 242. 

C.C.A.2. The Circuit Court of Ap- 


mitted, but court could allow taxpayer — 
to apply to board for leave to offer a 
ditional evidence and to obtain rehe: 
ing and decision by the Board upo 
the original and such Geren 
record. 26 U.S.C.A. Int.Rev.Code, ’ 
1141(e) (1) yooh s v. Commissioner ¢ 
Internal Revenue, 115 F.2d 337. 
C.C.A.2. Where income tax defici 
was assessed against attorney 
ground that he was liable for ineo 
taxes on claim. for compensation ft 
legal services which was assigned by 
him to a corporation of which he was 
the sole stockholder, in exchange for 
its stock after the services were ren 
dered and before amount was paid by 
client, if a gift of stock by attorney 
to his wife prior to settlement of claim 
by the attorney or his receipt of pay- 
ment from client would determine al- — 
leged tax deficiency in attorney’s favor, 
attorney had burden of proving before 
the Board of Tax Appeals that the gift 
was prior to the settlement. Revenue — 
Act 1932, § 112(b) (5), 26 U.S.C.A. Int. 
Rev. Code, § 112(b) (5) ‘—Brown vy. Com- 
missioner of Internal Revenue, 115 FF. 2 


337. 
The findings of the Board 


C.C.A.2. 
of Tax Appeals based upon substantial _ 
evidence are binding upon the Cireuit 
Court of Appeals.—Ariel Realty Co. vy. 
Commissioner of Internal Revenue, 115 — 


F.2d 659. 
Where 


C.C.A.2. income tax return — 
filed for 1933 showed write-off in that 
year of remainder of deferred profit on 
an installment sale of land sold by — 
taxpayer in 1928, and subsequently 
surrendered to taxpayer in discharge — 
of the installment obligation, and 
showed increase in value of land of a 
little more than the deferred profit, and 
taxpayer ‘kept no books showing any 
repossession of the land in 1932, evi- 
dence sustained finding of Board of 
Tax Appeals that installment obliga- 
tion was discharged in 1933 at other 
than face value by surrender of the 
land to taxpayer, so that gain result-— 
ing from the surrender was: subject to 
income tax in 1933 as against conten- 
tion that the installment obligation was 
eee eG in 1932. Revenue Act 1932, 

§ 44(d), 26 U.S.C.A.Int.Reyv.Acts, page 
497.—Ariel Realty Co. v. Commission- ‘ 
er of Internal Revenue, 115 F.2d 659. 

In fixing fair market value of land 
in 1933 for purpose of determining in- 
come tax on gain resulting: from sur- 
render of land to taxpayer in dis- 
charge of an installment obligation, the- 
Board of Tax Appeals was: justified in . 


* 
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— 


\ 
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accepting as fair market value in that 
year the value placed on the land in 
1931 for eondemnation purposes, where 
there was no evidence of any decrease 
in value between 1931 and 1933, which 
the board was bound to credit. _Rev- 
enue: Act 1932, § 44(d);) 26..U.S.C.A. 
Int.Rev.Acts, page 497—Ariel Realty 
Co. v. Commissioner of Internal Reve- 
nue, 115 F.2d 659. 

C.C.A.2, Finding of Board of Tax 
Appeals that bank stock, which tax- 
payer sought to deduct as worthless 

- from gross income in 1934, became 
_ worthless in 1933 and not in 1934, was 
prima facie correct and would be given 
effect by Circuit Court of Appeals on 
review unless finding was without ade- 
quate supporting evidence. Revenue 
Act 1932, § 23(e), 26 U.S.C.A. Int.Rey. 
Code, § 23(e).—Thompson yv. Commis- 
4 poner of Internal Revenue, 115 F.2d 


Hvidence that in 1933 bank closed, 
examiners’ report showed an excess of 
liabilities over assets in a substantial 
amount, and receiver was appointed 
and liquidation decided upon, sustained 
_ finding of Board of Tax Appeals that 
common stock of the bank became 
“worthless” in 1933 and that taxpayer 
therefore could not deduct loss there- 
on from his 1934 gross income. Reve- 
~ nue Act 1932, § 28(e), 26 U.S.C.A. Int. 
Rev.Code, § 23(e).—Thompson y. Com- 
er of Internal Revenue, 115 F. 


) 


In determining whether tax 
on testator’s land had “accrued” prior 


tion thereof by executor in making in- 
come tax return where it was stipulat- 
ed that rate was fixed on October 17, 
but it did not appear when the super- 
visor extended the tax, appellate court 
‘was required to decide the case on the 
assumption that the tax was not extend- 
ed until after November 12, the date 
| of testator’s death, because the burden 
of proof was on the executor as tax- 
Laws N.Y.1920, ¢. 311, §§. 5, 
as amended by Laws 
§ 13, subd. 5, as 
amended by Laws 1933, «. 477; Reve- 
nue Act 1934, §§ 28(c), 43, 26 U.S.C.A. 

Int.Rey.Acts, pages 672, 679.—Burchell 
v. Helvering, 115 F.2d 681. 
-  €.C.A.2. Where resolution by direc- 

tors of corporate lessor. that rents 
thereafter received from lessee should 
be paid to the respective wives of the 
directors was construed by the Board 
of Tax Appeals as being neither an 
assignment nor a declaration of trust 
for tax purposes, the determination of 
the Board was not a “finding of fact” 
but was an interpretation of a written 
document which the court was free on 
review to construe for itself—Midwood 
Associates v. Commissioner of Internal 
Revenue, 115 F.2d 871. 

-C.C.A.2. The Board of Tax Appeals 
which made “negative finding’ that 
certain corporate stock did not become 
- worthless during taxable year, but did 
‘so prior to that date, was not under 
duty to make an affirmative finding 

concerning when the stock did_in fact 
become worthless.—Keeney v. Commis- 
sioner of Internal Revenue, 116 F.2d 
401. 

A finding that corporate stock be- 
came worthless during. taxable year, 
so as to entitle taxpayer to deduct, 
for income tax purposes, loss sustained 
as result of worthlessness of the stock, 
depends upon all the facts of the par- 

ticular case reasonably leading to that 
 eonclusion.—Keeney v. Commissioner 
of Internal Revenue, 116 F.2d 401 

, C.C.A Hvidence that taxpayer sold 
corporate stock, that buyers defaulted 
on all payments therefor, and that 
stock was -returned to taxpayer in 
1932, when corporation which owned 
- race-track prerenty was heavily in- 

debted, and the corporate property 
had nominal value for salvage purposes 
and was a heavy liability for operation 
as a race track, sustained finding that 
the stock became worthless prior to 
taxable year of 1933, so that taxpayer 
was not entitled to deduct the loss in 
determining his 1933 income tax.— 

Keeney vy. Commissioner of Internal 
Revenue, 116 F.2d 401. 
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C.C.A.2. 
specting right of grantor’s creditors to 
reach income of trust, as affecting ap- 
plicability of gift tax to the trust prop- 
erty, was, in doubt, conclusion reached 
by Board of Tax Appeals should gov- 
Revenue Act 1932, § 501, 26 U.S. 


ern. 
C.A. Int.Rev.Acts, page 580; Real 
Property, Law N.Y. § 157.—Herzog v. 
Commissioner of Internal Revenue, 116 
F.2d 691. 

C.C.A.2. Where family relationship 


exists between grantor and beneficiary, 
trust is for short term, and grantor 
retains broad powers of control and 
owns reversion, whether grantor of 
trust remains owner of corpus so that 
income is taxable to him under statute 
defining gross income is questfon for 
judicial determination, initially by the 
Board of Tax Appeals but finally by 
court, and board’s finding is therefore 


reviewable and may be rejeéted. Rev- 
enue Act 1934, § 22(a), 26 U.S.C.A. 
Int.Rev.Acts, page 669.—Commissioner 
of Internal Revenue y. Berolzheimer, 
116. HV20-628.= 

C.C.A.2. On review of order of 


Board of Tax Appeals holding income 
from trusts not taxable to grantor, 
where one of government’s contentions 
before board was that the trusts were 
sham which necessarily involved claim 
that corpus remained grantor’s proper- 
ty and that income was therefore tax- 
able to him under statute defining 
gross income, government could argue 
tor first time before reviewing court 
that same statute was applicable on 
theory that although trusts were valid 
as between parties, grantor remained 
owner of the corpus for tax purposes 
because of the short terms of the 


trusts, broad powers of control re- 
tained by grantor, family relation- 
ships involved, and grantor’s owner- 


ship of reversion. Revenue Act 1934, 
§§ 22(a) and 166, 26 U.S.C.A.Int.Rev. 
Acts, page 669, and 26 U.S.C.A.Int. 
Rev.Code, § 166.—Commissioner of In- 
ternal Revenue v. Berolzheimer, 116 F. 
2d 628. 

C.C.A.2, Where Board of Tax Ap- 
peals assessed an income tax deficiency 
against taxpayer for gains realized 
from exchange of taxpayer’s stock in 
a company for all the stock of a new 
company to which were transferred 
grain assets of old company in ex- 
change for stock of old company for- 
merly held by taxpayer, the board 
properly refused to determine whether 
the new company realized a taxable 
gain and the “basis” for such gain, if 
any, or for any future gain, if com- 
pany should sell grain assets, since 
such points were ‘‘moot” upon the rec- 
Oita SOreee y. Helvering, 117 F.2d 


C.C.A.2. In proceeding to review 
order of Board of Tax Appeals assess- 
ing deficiency against petitioner for 
income tax, any doubt as to meaning 
of board’s findings would be resolved 
against petitioner.—Morgan v. Helver- 
ing, 117 F.2d 3384. 

C.C.A.2. One petitioning to review 
decision of Board of Tax Appeals has 
burden of proving that valuation of 
corporate shares selected by the board 
was wrong.—Guggenheim y. Helvering, 
117 F.2d 469. 


On petition to review determination 
of Board of Tax Appeals fixing estate 
tax, petitioner had burden of proving 
that, on date of decedent’s death, it 
could reasonably have been predicted 
that recent addition of new partner to 
firm in which decedent was interested 
would result in loss to the partnership, 
as basis for deducting from valuation 
of decedent’s interest in the firm for 
amount of such loss which actually re- 
sulted five years later.—Guggenheim y. 
Helvering, 117 F.2d 469, 

C.C.A.2, On petition to review order 
assessing deficiency in estate tax, evi- 
dence held not to establish error by 
Board of Tax Appeals in valuing stock 
owned by partnership in which dece- 
dent had an interest as of date of de- 
cedent’s death, at an amount greater 
than stock subsequently proved to be 
worth, and in valuing open accounts 
owned by such partnership at par. 
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Where New York law re- 


Partnership Law N.Y. § 51, subd. 2( 
—Guggenheim vy. Helvering, 117 F.2d 
469 van a 


peals was bound to accept a finding 
by Board of Tax Appeals if finding 
was supported by substantial evidence. 
—Mahler v. Commissioner of Internal 
Revenue, 119 F.2d 869. 

©.C.A.2. In proceedings respecting 
taxpayers’ right in calculating income 
taxes for 1934 and 1935 to deduct as a 
loss sustained during such years the 
eost of corporate stock previously pur- 
chased, evidence supported finding by 
Board of Tax Appeals that taxpayers’ 
common stock became “worthless” prior 
to 1934 but warranted conclusion that 
taxpayers were entitled to a deduction 
on account of preferred stock becoming 
worthless in 1934. Revenue Act 1934, § 
23(e), 26 U.S.C.A. Int.Rey.Acts, page 
672; Bankr.Act § 77B, 11 U.S.C.A. § 207. 
—Mahler v. Commissioner of Internal 
Revenue, 119 F.2d 3869. 

C.C.A.2. Where Commissioner of In- 
ternal Revenue determined a deficiency 
in taxpayer’s income taxes by includ- 
ing in taxpayer’s gross income pay- 
ments received by taxpayer from an 
jusurance company under an annuity 
contract purchased by taxpayer's for- 
mer husband after taxpayer obtained 
divorce in Texas courts, and Board of 
Tax Appeals had upheld commission- 
er’s action, and divorce decree was 
silent as to support or maintenance, 
on taxpayer’s petition to review 
Board’s decision taxpayer was bound 
to show with such clarity the exist- 
ence of a continuing obligation on hus- 
band under Texas law to provide for 
taxpayer’s support even after divorce 
decree and that payments were re- 
ceived in discharge of such obligation 
that Board’s failure to recognize obli- 
gation and give it effect was error. 
Revenue Act 1934, § 22(a), 26 U.S.C. 
A. Int.Rev.Acts, page 669;  Vernon’s 
Ann.Ciy.St.Tex, art. 4638.—Pearce vy. 
Commissioner of Internal Revenue, 120 
F.2d 228. 

_C.C.A.2. On taxpayer’s petition to re- 
view decision of Board of Tax Appeals 
holding that payments received by tax- 
payer from an insurance company under 
an annuity contract purchased by tax- 
payer’s former husband after taxpayer 
obtained a Texas divorce decree, which 
was silent as to support and mainte- 
nance, were properly included in tax- 
payer's gross income, where taxpayer 
claimed that payments should haye been 
included in husband’s taxable income, 
taxpayer’s evidence that under Texas 
law husband had a continuing obliga- 
tion to provid; for taxpayer’s support 
and that payments were received in 
discharge ‘of such obligation was in- 
sufficient to establish that presumptive- 
ly correct decision of board was er- 
roneous. Revenue Act 1934, § 22(a), 26 
U.S.C.A. Int.Rev.Acts, page 669; Ver- 
non’s Ann.Civ.St.1ex. art. 4638.—Pearce 
v. Commissioner of Internal Revenue, 
120°0F.2d 228. / 

€.C.A.2. Where, in the absence of 
extrinsic evidence, a decision of the 
Board of Tax Appeals involved merely 
an interpretation of a written docu- 
ment, on petition to review decision, 
Circuit Court of Appeals could construe 
writing for itself.—Commissioner of In- 
ternal Revenue y. Buck, 120 F.2d 775. 
) C.C.A.2. Where Board of Tax Ap- 
peals committed no error, Circuit Court 
of Appeals will not reverse order of such 
board and remand case thereto in order 
that taxpayer petitioning for review of 
order may prove facts not proved by him 
at hearing before board, but court’s 
order affirming board’s order will not 
preclude board from entertaining tax- 
payer’s. application for any relief to 
which he is entitled.—Shuster y. Hel- 
vering, 121 B.2d 6438. 

C.C.A.2. The Commissioner of Inter- 
nal Revenue could rely upon a statute 
to support his determination in pro- 
ceeding before Circuit Court of Appeals 
to review decision of Board of Tax Ap- 
peals, although he did not urge such 
statute before the board.—Commission- 
er of Internal Revenue vy. Chamberlain, 
121 E.2a 765. , 


C.C.A.2. The Commissioner of Inter- 


©.C.A.2. The Circuit Court of Ap- 
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o abandon his original position 
cause of intervening decision of Su- 


C.C.A.2._ The affirmance of order ot 
Board of Tax Appeals by Circuit Court 
of Appeals would not preclude Board 


from entertaining taxpayer’s motion 

for a rehearing.—Hoagland Corpora- 
tion v. Helvering, 121 F.2d 962. 
C.C.A.2. Where no error appeared 


on court’s review of order of Board 


of Tax Appeals, case would not be 
remanded.—Hoagland Corporation v. 
Helvering, 121 oe. 2d 962 

C.C.A.2.. The burden was on taxpay- 
er to show that Commissioner of Inter- 
nal Revenue was wrong in treating 
mother- in- law as a member of the tax- 
payer’s “intimate family group” for 
purpose of tax on trust income payable 
to grantee’s wife, children, and mother- 
in-law.—Commissioner of Internal Rev- 
enue v. Barbour, 122 F.2d 165. 

C.C.A.3. Evidence that taxpayer to- 
gether with co- owners of mortgaged 
property, being in default in payment 
of principal and interest on bond and 
taxes due on property, Stee into an 
agreement in April, 934, whereby 
mortgagors agreed to ne mortgagee 
$13,000 in cash on account of delin- 
quent taxes and turn over property to 
mortgagee on May 1, 1934, and mort- 
gagee agreed to institute’ foreclosure 
proceedings in due course and cancel 
bond upon completion of proceedings, 
and that mortgagee instituted fore- 
elosure proceedings and acquired title 
to property at foreclosure sale on April 
1, 1935, and _ thereafter canceled the 
bond, justified Board of Tax Appeals’ 
finding that taxpayer’s loss as_ result 
of transaction was suffered in 1934, so 


as to be deductible from 1934 income 


taxes.—Volin. v. Commissioner of In- 
ternal Revenue, 114 F.2d 174, y 

C.C.A.3. Where Commissioner of In- 
ternal Revenue did not petition for a 
review of that portion of decision of 
Board of Tax Appeals which was ad- 
verse to him, commissioner could not 
decision, even on grounds as- 
serted before the board, although he 
could support the decision upon any 
ground available from the record.— 
Polin vy. Commissioner of Internal Rey- 
enue, 114 F.2d 174. 

€.C.A.3. On petition for review of 
decision of Board of Tax Appeals, the 
function of the Cireuit Court of Ap- 
peals is to determine whether the 
Board committed error in its decision 
of the issues presented to it, and if 
an issue was not presented for the 
Board’s determination, there is no ac- 
tion upon it by the Board which is 
subject to review.—Commissioner of In- 


ternal Revenue v. Richter, 114 F.2d 
452, : 

Commissioner of- Internal Revenue, 
who abandoned contention raised be- 


fore Board of Tax Appeals that trust 
income was taxable under statute re- 
lating to revocable trusts, could not, 
for first time on. petition to review 
decision of the Board, raise issue that 
the taxpayer after the establishment 
of the trust should still be treated as 
the owner of the corpus for purpose 
of taxation. Revenue Act 1934, §§ 22 
(a), 166, 26 U.S.C.A.. Int.Rey.Acts, 


pages 669, 727.—Commissioner of. In- 
ternal Revenue v. Richter, 114 F.2d 
452. 

€.C.A.3. Evidence as to banking de- 


vices used by taxpayer for concealment 


of moneys received from illegally sold 
beer, as to his business experience and 
ability, as to his use in one instance 
of the corporate device to reduce his 
ultimate income tax liability, and as to 
his active management of many busi- 
ness enterprises of divergent types, 
sustained finding by Board of Tax Ap- 
peals that his returns were false and 
fraudulent and were made with intent 
to evade income tax, and that statutes 
of limitation were therefore inapplica- 
ble. Revenue Acts 1918, 1921, § 250 
(d), 40 Stat. 1088, 42 Stat. 265.—Mad- 
das v. Commissioner of Internal Reve- 
nue, 114 F.2d 548. 


‘eme Court was entitled to take a new 
position for first time on appeal. —_Hel- 
' vering v. Blair, 121 F.2d 


a8 The! aoe function Of hitie 
Circuit Court of Appeals, when called 
upon to review the decision of the 
Board of Tax Appeals re-determining 
a deficiency in income taxes, after the 
board has weighed the evidence and de- 
clared the result, is to determine 
whether there is substantial evidence 
to sustain the board’s conclusions.— 
Maddas v. Commissioner of Internal 
Revenue, 114 F.2d 548. 

C.C.A.3. The Circuit Court of Ap- 
peals may not substitute its judgment 
as to the facts for that of the Board 
of Tax Appeals—Maddas v. Commis- 
eon of Internal Revenue, 114 F.2d 


The Circuit Court of Appeals may 
not substitute its judgment for that of 
the Board of Tax Appeals respecting 
whether taxpayer has been guilty of 
fraud and concealment in connection 
with report of his true income, but 
may only determine whether there is 
substantial evidence to sustain the 
board’s conclusions. Revenue Acts 
1918, 1921, § 250(d), 40 Stat. 1083, 42 
Stat. 265._-Maddas v. Commissioner of 
Internal Revenue, 114 F.2d 548. 

C.C.A.3. The finding of the Board 
of Tax Appeals that subsidiary corpo- 
ration was formed and’ availed of for 
purpose of avoiding imposition of sur- 
tax upon members of family who 
owned stock of the parent corporation, 
which was supported by substantial 
evidence, could not be disturbed by the 
Circuit Court of Appeals—Mead Cor- 
poration v. Commissioner of Internal 
Revenue, 116 F.2d 187. 

C.C.A4.3. Finding that payments 
made by son to deceased father on 
centract were not made under a mis- 
take of fact so as to entitle son to a 
valid claim against the estate and the 
estate to a deduction of the amount of 
the claim in determining the federal 
estate tax was sustained by the eyi- 
dence. Revenue Act 1926, § 303(a) 
(1), as amended by Revenue Act 1932, 
§ 805, 26 U.S.C.A. Int.Rev.Acts, page 
232.—¥First-Mechanics Nat. Bank of 
Trenton v. Commissioner of Internal 
Revenue, 117 F.2d 127. 

C.C.A.3. The Circuit Court of Ap- 
peals would not interfere with conclu- 
sion of Board of Tax Appeals support- 
ed by substantial evidence.—Whiteley v. 


Commissioner of Internal Revenue, 120. 


F.2d 782. 

C.C.A.3. The facts regarding date 
when bank stock became worthless and 
permissible inference that action taken 
by board of directors to wind up the 
Monies with complete loss to stockhold- 
ers on 
able event which gave open expression 
to then evident fact that bank stock 
was worthless were for the Board of 
Tax Appeals.—Connelly v. Commission- 
er of Internal Revenue, 121 F.2d 686. 

C.C.A.6. Where there was conflict of 


testimony as to value for determining. 


depreciation of ten-year contract for 
supplying gasoline and oil to taxpayer, 
it was for Board of Tax Appeals and 
not for court to resolve it. Revenue 
Act 1928, §§ 23(k), 118(a), 114(a), 26 
U.S.C.A. Int.Rey.Acts; pages 358, 380, 
383.—Hickok Oil Corporation vy. Com- 
missioner of Internal Revenue, 120 F. 
2d 133. 


C.C.A.3. Where trust consisted of 
corporate bonds which were in wife’s 
hands at time trust was set up and 
‘which had been turned over to her by 
her husband upon receipt by him of 
them. from his father’s estate one week 
earlier, note of the husband for $200,- 
000 and life insurance policies on the 
husband’s life to the amount of $200,- 


000, and income of trust after pay- 
ment. of expenses including premi- 
ums upon the policies was payable 


to the husband for life, evidence sus- 
tained conclusion of Board of Tax Ap- 
peals that the real object of the trust 
was to carry insurance on the husband’s 
life and that the husband was. taxable 
upon the entire income of the trust 
rather than merely upon that part of 
the income which he actually received. 
Revenue Acts 1932, 1934, §§ 166, 167(a) 
(3), 26 U.S.C.A: Int.Rev. Acts, pages 543 
(27.—Whiteley v. Commissioner of In- 
ternal Revenue, 120 F.2d 782. 
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C.C,A.3, Evidence wists finding ‘ nia 
of Board of Tax Appeals that taxpay- 
er’s stock ‘did not become worthless _ sie 


during taxable year, and justified = — 
board’s decision approving commission- — 
er’s disallowance of taxpayer’s claim — 
to a deduction for alleged loss on ac- 
count of such stock for the taxable year. — 
—Lindabury v. Commissioner of Inter- 
nal Revenue, 121 F.2d 446. + 
C.C.A.3.. On review of factual deter- 
mination by Board of Tax Appeals, the 
only question of law presented is 


whether Board’s finding is supported 

by substantial evidence.—Connelly v. 

Commissioner of Internal Revenue, 121 Me 

H.2d 6386. ae 
C.C.A.3. The express finding Of saa f 

Board of Tax Appeals that bank Pa tome ae 

became worthless during 1933, as — 


against contention of taxpayer that 
stock became worthless during 1934, is | 
conclusive as to date’ when stock be- i 
came worthless if there is substantial 
evidence to support the finding. Rev-— 
enue Act 1934, § 23(e) (2), 26 U.S.C.A. 
Int.Rev.Acts, page 672. Connelly Vv 
Commissioner of Internal Revenue, 21 
¥.2d 686. a, 
_ Evidence that by December 15, 1933 


of stock had approved the plan, and 
that board on December 15 had know 


holders were wortiices) sustained fin 
‘ing that stock became worthless 
1933, and hence a director could not 
claim that stock became worthless in 
1934, so as to be entitled to deduct suc 
loss in income tax return for 1934 
Revenue Act 1934, § 23(e) (2), 26 U.S 
C.A, Int.Rey.Acts, page 672; 
8, 1933, P.L. 9, 7 P.S.Pa. §§ 284=2 
note. —Connelly vy. Commissioner of In. 
ternal Revenue, 121 2d 686. 
C.C.A.4. The findings of the Board 
of Tax Appeals will not be disturbed 
on appeal. if they are supported by — 
substantial evidence.—Bartlett v. Com 
ane of Internal Revenue, 114 F. 


C.C.A.4. The commissioner’s | finding i 
that worthless stock for which taxpa 
ers claimed a deduction for 1935 be 
came worthless in 1933 was presum 
tively correct, and taxpayers in a 
pealing to the Board of Tax Appeal 
had the burden of showing that th 
finding that their loss was sustained 
in 1933 and not in 1935 was not sup: 
ported by aes ate the er 
enue Act 1934, 23 (eye S 
C.A. Eat ney Gods: § te 2). 
Bartlett. v. Cain aitecgaeee ‘oe Intern 
Revenue, 114 F.2d 634. \ 


C.C.A.4.. Evidence supported findin 
of the Board of Tax Appeals that eng 
company stock for which taxpayers 
claimed a deduction for 1935 become ~ 
worthless in 1933 and not in 1935, and 
that pncter ere deduction could not be an 
claimed for 1935. Revenue Act 1934, § 
23'(6))(15 12) 5 (26. USCA, Int.Rev.Code, HA 
§ 23(e) (1, 2).—Bartlett v. Commission- | 
er.of Internal Revenue, 114 F.2d 634. 

C.C.A.4. Ordinarily, on petition to 
review decision of Board of Tax Ap-| 
peals, Circuit Court: of Appeals will %- 
not reverse Board’s decision on’ a 
ground which was not: raised before — 
the Board, but such rule is subject to 
exception that, in exceptional cases, 
and to prevent a miscarriage of justice, a 
court will exercise power to notice “ey 
plain error not assigned or excepted to. Ka 
26 U.S.C.A. Int.Rey.Code, § 1141(¢).— e 
Legg’s Estate v. Commissioner of In- 
ternal Revenue, 114 F.2d 760. 

On petition to review decision of 
Board of Tax Appeals, Circuit Court of 
Appeals should not permit such a man- 
ifest injustice as the collection of a 
tax which is not legally owing upon 
admitted facts in record before court 
merely because. counsel failed to raise 
before Board a point of law determina- 
tive of the matter, especially where 
point is one which counsel may well 
have overlooked and which was called 
to their attention only after Board’s 


! 
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decision. 26 U.S.C.A. Int.Rey.Code, § 
1141(¢e).—Legg’s Estate v. Commis- 
peau of Internal Revenue, 114 F.2d 
760. 

C.C.A:4. Where a taxpayer contro- 
yerts the determination of the Com- 
missioner, the Board of Tax Appeals 


becomes the trier of facts, and on re- 


view the Circuit Court of Appeals 
must accept Board’s findings if there 
is substantial evidence to. support 
them, and when such evidence is ad- 
duced, the Commissioner’s finding is no 
longer entitled to probative force and 
the authority of the Board to make 
the controlling decision is complete.— 
ae v. Talbott’s Estate, 116 F.2d 
160. 

C.C.A.4, Ags respects review of deci- 
sion of Board of Tax Appeals by the 
Circuit Court of Appeals, it was the 
function of the Board to draw infer- 
ences, to weigh the evidence and_to 
declare the result.—Helvering vy. Tal- 
bott’s Estate, 116 F.2d 160. 

©.C.A.4. Where a taxpayer _contro- 
yverts the determination of the Commis- 
sioner, the Board of Tax Appeals be- 
comes the trier of facts, and on review 
the Circuit Court of Appeals must ac- 
cept Board’s findings if there is sub- 


stantial evidence to support them, and 


when such evidence is adduced, the 
Commissioner’s finding is no longer 
entitled to prcbative force and the 
authority of the Board to make the 
controlling decision is complete.—Hel- 
pong vy. Talbott’s Estate, 116 F.2d 


C.C.A.4 Admitted facts and _ testi- 
mony given on behalf of taxpayer 
tending to support taxpayer’s theory 
were not conclusive but were subject 


Pr to final determination of Board of Tax 
Appeals, in so far as they might give 


rise to conflicting findings of fact or 


conflicting ‘inferences.—Snyder & Ber- 
- man y. Commissioner of Internal Rev- 


enue, 116 F.2d 165. 
C.C.A.4._ In proceeding to review de- 
cision of Board of Tax Appeals, court’s 


‘province is not to review correctness 
of the finding, but merely to determine 


if there was substantial evidence to 


support it—Snyder & Berman v. Com- 


missioner of Internal Revenue, 116 F. 

C.C.A.4. Where corporation owned 
by father and three sons, which had 
never previously paid pensions, voted 
pension to son who was_ assistant 
secretary and treasurer when son suf- 
fered nervous breakdown, in_ the 
amount of his former salary, though 
pension was reduced when information 


was received that recovery could not" 
be expected, facts could reasonably be 
interpreted either as showing ordinary 


and necessary corporate expenses, 
which would be deductible from tax- 
able income, or nondeductible disburse- 
ments in the family’s interest, and 
of Board of Tax Ap- 
peals that disbursements were made 


“i in the interest of the family and were 


not deductible in determining taxable 


income of corporation would be af- 


firmed. Revenue Acts 1934, 1936, §§ 
23(a), 24, 26 U.S.C.A. Int.Rev.Code, § 
233(a) (1), 26 U.S.C.A. Int.Rev.Acts, 
pages 675, 832—Snyder & Berman y. 
Commissioner of Internal Revenue, 116 
F.2d 165. 


C.C.A.6. The Circuit Court of Ap- 
peals will not reverse findings of fact 
of the Board of Tax Appeals, even if, 
on the basis of the record, the court 
puould think it would find differently, 

here findings are supported by sub- 
stantial 
eunet of Internal 
7 


evidence.—Hoefle v. Commis- 
Revenue, 114 F.2d 


on 
C.C.A.6. In reviewing the Internal 
Revenue Commissioner’s assessment of 
deficiency income tax, Board of Tax 
Appeals properly took the position that 
the commissioner’s determination that 
certain unidentified deposits constitut- 
ed income was prima facie correct, and 
that burden was upon taxpayer to 
overcome the presumption.—Hoefle v. 
Commissioner of Internal Revenue, 114 
H.2d 713. 

The refusal of Board of Tax Appeals, 
reviewing Internal Revenue Commis- 
sioner’s assessment of deficiency in- 
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come tax, to accept taxpayer’s uncor- 


roborated self-serving statement that 
taxpayer had no other income as over- 
coming commissioner’s findin that 
certain unidentified bank deposits con- 
stituted income, was not error.— 
Hoefle v. Commissioner of Internal 
Revenue, 114 F.2d 713. 

C.C.A.6. Findings of fact by Board 
of Tax Appeals which were supported 
by substantial evidence could not be 
disturbed by the Circuit Court of Ap- 
peals.—Commissioner of Internal Rev- 
enue v. Vandeveer, 114 F.2d 719. 

C.C.A.6. The inferences from all of 
the evidence in income tax case which 
was before the Board of Tax Appeals 
were for the board.—Commissioner of 
Internal Revenue v. Vandeveer, 114 F. 
2d 719. 

C.C.A.6. That the entire finding of 
the Board of Tax Appeals was not em- 
braced in the technical findings of fact 
made by the Board was immaterial.— 
Baker v. Commissioner of Internal Rev- 
enue, 115 F.2d 987, followed in McKee 
v. Commissioner of Internal Revenue, 
116 F.2d 499. 

C.C.A.6. A finding and statement of 
the Board of Tax Appeals showed that 
the Board adopted a market value of 
$12.66 per share for a certain class of 
shares of stock which taxpayer had 
received in exchange for old common 
stock in furtherance of corporate reor- 
ganization when allocating 38.65 per 
cent. of cost basis of shares of old com- 
mon stock to that class and 61.35 per 
cent. to another class and computing 
taxable gain to taxpayer. Revenue Act 
of 1928, §-112(b) (3), 26 U.StC. Ar Int. 
Rey.Code, § 112(b) (8); Revenue Act 
of 1928, § 113(a) (6), 26 U.S.C.A. Int. 
Rev.Acts, page 381.—Baker v. Commis- 
sioner of Internal Revenue, 115 F.2d 
987, followed in McKee v. Commissioner 
of Internal Revenue, 116 F.2d 499. 

C.C.A.6. Taxpayer could not consist- 
ently object to application of statutory 
provision stating basis for determining 
gain or loss from sale or other dispo- 
sition of property by the Board of Tax 
Appeals in computing a taxable gain 
from exchange of old common stock 
for other shares of stock in further- 
ance of corporate reorganization be- 
cause it refers to “‘property”’ and to ap- 

lication of Treasury Regulation relat- 
ing to gain or loss from subsequent 
sale where taxpayer himself relied on 
part of the regulation. Revenue Act 
of 1928, § 113(a) (6), 26 U.S.C.A. Int. 
Rey.Acts, page 381.—Baker v. Com- 
missioner of Internal Revenue, 115 F. 
2d 987, followed in.McKee v. Commis- 
clones of Internal Revenue, 116 F.2d 


C.C.A.6. BHvidence supported conclu- 
sion of the Board of Tax Appeals that 
a certain class of shares of stock which 
taxpayer received in exchange for old 
common stock in furtherance of corpo- 


-rate reorganization had a market value 


of $12.66 per share, and that in com- 
puting taxable gain to taxpayer 38.65 
per cent. of cost basis of shares of old 
common stock was allocable to that 
class and 61.35 per cent. to another 
class. Revenue Act of 1928, § 112(b) 
(3), 26 U.S.C.A. Int.Rev.Code, § 112(b) 
(3); Revenue Act of 1928, § 113(a) 
(6), 26 U.S.C.A. Int.Rev.Acts, page 381. 
—Baker v. Commissioner of Internal 
Revenue, 115 F.2d 987, followed in Mc- 
Kee v. Commissioner of Internal Reve- 
nue, 116 F.2d 499. 

C.C.A.6. Findings of the Board of 
Tax Appeals are binding upon Circuit 
Court of Appeals, if supported by rec- 
ord.—Borin Corporation v. Commission- 
er of Internal Revenue, 117 F.2d 917. 

©.C.A.6. On petition for review of 
decision of Board of Tax Appeals, in 
determining whether income of trusts 
was taxable to grantor’s estate, Circuit 
Court of Appeals could consider section 
of Revenue Act defining “gross in- 
come”, notwithstanding that the sec- 
tion had not been relied on before 
Board. Revenue Act 1934, § 22(a), 26 
U.S.C.A. Int.Rev.Code, § 22(a).—Com- 
missioner of Internal Revenue vy. Cen- 
eat Nat. Bank of Cleveland, 119 F.2d 

70. 

C.C.A.6. Where Board of Tax Ap- 
peals in determining whether income 
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of trusts was taxable t 

tate had not considered applica 
of section of Revenue Act definin 
“sross income” in light of subsequent 
decision of Supreme Court applying 
that section, which Commissioner 


claimed was applicable for first time 


on petition for review, case was re- 
manded to Board, for_a rehearing in 
light of the Supreme Court’s decision. 
Revenue Act 1934, §§ 22(a), 166, 26 
U.S.C.A. Int.Rev.Code, §§ 22(a), 166.— 
Commissioner of Internal Revenue Vv. 
venta Nat. Bank of Cleveland, 119 F. 
2 70. ‘ 
©.C.A.6. Evidence supported findings 
from which the Board of Tax Appeals 
concluded that deceased taxpayer was 
a mere passive investor in dealing with 
securities and that taxpayer was not 
“carrying on a business’ and hence 
could not deduct from gross income sal- 
aries paid to taxpayer’s agent and his 
assistants, auditors’ fees, traveling ex- 
penses, and various items usual in main- 
taining an office, and those findings 
were binding on the Circuit Court of 
Appeals. Revenue Acts 1934, 1936, § 23 
(a), 26 U.S;:C.A. Int.Rey.Acts, pages 
671, 827.—Wilcox v. Commissioner of 
Internal Revenue, 119 F.2d 899. 

C.C.A.6. Where there was substan- 
tial evidence to support finding of 
Board of Tax Appeals that amount de- 
ducted as bad debt in taxable year 
represented account known by corpo- 
rate taxpayer’s officers to be worthless 
prior to that year, the finding was re- 
quired to be accepted by the Circuit 

ourt of Appeals.—General Tool & En- 
gineering Co. v. Commissioner of In- 
ternal Revenue, 120 F.2d 11. 

C.C.A,6. Evidence supported finding 
of Board of Tax Appeals accepting book 
value of ten-year contract for supply- 
ing gasoline and oil to taxpayer as 
basis for determining depreciation. 
Revenue Act 1928, §§ 23(k), 118(a), 114 
(a), 26 U.S.C.A. Int.Rev.Acts, pages 358, 
380, 383.—Hickok Oil Corporation v. 
Commissioner of Internal Revenue, 120 
F.2d 133. 

C.C.A.7. Where government did not 
cross-appeal upon taxpayer’s appeal ob- 
jecting to 
Board of Tax Appeals with respect 
to annuity payments, government could 
not urge that the tax base should be 
a larger sum than that fixed by the 
Board. Revenue Act 1934, § 22(b) (2 
26_U.S.C.A. Int.Rev.Code § 22(b) By 
—Raymond y. Commissioner of Inter- 
nal Revenue, 114 F.2d 140. 


C.C.A.7. Where railroad on motion 
for rehearing before the Board of Tax 
Appeals requested leave to amend its 
petition for redetermination of its de- 
ficiency by inserting a paragraph al- 
leging that Commissioner erred in as- 
sessing separate deficiencies against 
railroad and affiliated company with 
which agreement existed for payment 
of all tax by railroad, refusal to allow 
motion was not error where requested 
procedure was irregular and agreement 
if it actually existed was not made 
known to Commissioner prior to his 
assessment of separate deficiencies 
against railroad and affiliated company, 
which was done on assumption that no 
such agreement existed.—Chicago & N. 


W.R. Co. v. Commissioner of Internal 
Revenue, 114 F.2d 882. 
C.C.A.7. Evidence held to support 


finding that fraternal lodge’s debt to 
contractor for balance due on building 
should have been charged off as worth- 
less for income tax purposes in 1931 
or 1932 after foreclosure of mortgage 
on the building constructed, rather 
than in 1933, when lodge was dis- 
banded.—Person Const. Co. vy. Commis- 
Ronee of Internal Revenue, 116 F.2d 


C.C.A.7. Where taxpayer assigned as 
error a finding of the Board of Tax 
Appeals that transfers were made in 
contemplation of death, court’s only 
inquiry was whether the findings were 
supported by the evidence. Revenue 
Act 1932, § 803(a), 26 U.S.C.A. Int. 
Rev.Code, §  811(c).—Northern Trust 
Co. v. Commissioner of Internal Reve- 
nue, 116 F.2d 96. ; 

©.C.A.7, Evidence that intestate 
conveyed practically all of her property 


ry é hae s 
to. grantor’s es 
og bilit om 


tax base determined by. 


SF 


‘ ‘Internal. ; 
ators, 118 F.2d O86. 
.A.Mass. 


ot was taxable to grantors was fully and 
fairly presented. to Cireuit Court of 
; ; Appeals on first appeal, facts were 
simple and undisputed, there was no 
intervening contrary decision of Su- 
preme Court between first and second 
appeals, and the matter was relatively 
unimportant under subsequent revenue 
acts under which income from such 
trusts would clearly be taxable to 
grantor, Circuit Court of 
would adhere to its earlier decision 
that the income was not taxable to 
grantor, as being the 
ease’, notwithstanding court doubted 
the correctness of its earlier decision. 
Revenue Acts 1924, 1926, § 2A 9te, 2) 
26 U.S.C.A. Int. Rev. ‘Acts, pages 31, 
Revenue Act 1932, §§ 166, 167, 26 OS 
C.A. Int.Rev.Acts, page 543. —White v. 
_ Higgins, 116 F.2d 312, reversing Hig- 
gins v. White, 31 F.Supp. 796, con- 
. forming to mandate 93 F.2d 357, re- 

_ versing 18 F.Supp..986. 

-C.C.A.Mass. Where Collector of In- 
ternal Revenue conceded in District 

Court that Commissioner erroneously 
classified loss as a capital loss rather 

than an ordinary loss, and made no 

contrary contention on appeal, Circuit 

Court of Appeals assumed correctness 
of District Court’s ruling that loss was 

an ordinary loss. Revenue Act 1934, 
ae 5L'Cb)!) (2). 26 YUSsC,Ax Int.Rev. Acts, 
page 683.—Welch v. Street, 116 F.2d 
953, vacating Street v. Welch, SOR. 
Supp. 394, 

C.C.A.Mass. Where Circuit Court of 
Appeals merely held that income from 
particular trusts was not taxable to 
grantors under particular statute and 
reversed district court’s judgment for 
tax collector in action against. col- 
lector to recover income taxes paid, 
overruled collector’s demurrers, and 
remanded case for further proceedings 
not inconsistent with the opinion, dis- 
trict court was merely precluded from 
reconsidering the particular statute as 
a defense upon the second trial, and 
the defense that income was taxable to 
grantors under another statute was 
open to ‘collector on the second trial. 
Revenue Acts 1924, 1926. §§ 213(a), 219 
(g. h), 26 U.S.C:A, Int.Rey.Acts, pages 
EO 31, 163, 176.—White v. Higgins, 
116 F.2d 312, reversing Higgins v. 
White, 31 F.Supp. 796, . conforming 
to mandate 93 F.2d 357, reversing 18 
F.Supp. 986. 


C.C.A.Mich. An appellate. court will 
not substitute its own opinion on con- 
flicting evidence for that of the Board 
of Tax Appeals.—Wickwire v. U. S.,, 
116 F.2d 679, affirming 27 F.Supp. 724. 

} C,C.A.Mich. Evidence sustained find- 

ing that purported sale of stock by 

two taxpayers to corporation in which 
they owned 95 per cent. of the stock, 
accomplished by mere bookkeeping en- 
tries without payment of cash for ad- 
mitted purpose of establishing a loss 
for income tax purposes without los- 
ing control of the stock, was not a 
bona fide business transaction so as to 
permit deduction of loss, notwithstand- 
ing that neither of taxpayers separate- 
ly owned a controlling interest. Reve- 
nue Act 1928, § 23(e), 26 U.S.C.A. Int. 


many 


FUP em a eee Ps 
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‘Rey. Acts, page Cou ehyine Wins 
i gtk ¥.2d 679, affirming 27 F.Supp. 
a : 


C.C.A.Mich.. Whether a cash or ac- 
erual method of accounting more clear- 
ly reflects taxpayer’s true income is an 
administrative problem left by statute 
to be determined by Commissioner, and 
Commissioner has a broad administra- 
tive discretion’ in determining such 
question, and it is» beyond power of 
courts to overturn his decision unless 
the evidence clearly shows that he has 
abused his discretion. Revenue Act 
1928, § 41, 26 U.S.C.A. Int.Rev. pone § 
41.—Schram y. U. S., 118 F.2d 5 

C.C.A.Minn. Presumption in sae of 
propriety of action of Commissioner of 
Internal Revenue may be rebutted by 


Where “question as” ‘to. 
whether income from particular trusts 


Appeals. 


‘law of the - 


proven facts——E. Albrecht & Son v. 


p. 65. 
"CCAM. peer Dadelavésions of 


the District Court that certain cases 


and bottles had become obsolete and 
had Jost their useful value in: 1924 
and 1925 were put in the form of find- 
ings of fact, they were essentially ‘‘con- 
clusions of aw? or at least determina- 


that, as the court interpreted the rele- 
vant Revenue Acts and Treasury Reg- 
ulations, the facts disclosed by the evi- 
dence and found by the court in its 
special findings satisfied legal require- 
ments for deductions for obsolescence 
and loss of value in computing income 
taxes, and review of those conclusions 
was not foreclosed by the mere form 
of declaration adopted by the District 
Court. Revenue Acts 1924, 1926, § 234 
(a) (4, 7), 26 U.S.G.A. Int.Rev.Acts, 
pages 40, 186, 187.—Becker vy. Anheus- 
er-Busch, Inc., 120. F.2d 403: 

C,C.A.N.J. The Commissioner’s pow- 
er to make a special assessment of ex- 
cess profits taxes under the relief pro- 
visions of the Reyenue Acts of 1917 
and 1918 is discretionary in the Com- 
missioner, and no court may review his 
exercise of that. discretion at least in 
absence of fraud or other irregularities, 
whether the matter assailed is the 
Commissioner’s grant or denial of the 
special assessment or the correctness 
of his computation as the result of 
such assessment. Revenue Act 1917, § 
210, 40 Stat. 307; Revenue Act 1918, 
§§ 327, 328, 40 Stat. 1093—New Jersey 
Worsted Mills vy. Gnichtel, 116 F.2d 
338, affirming 31 F.Supp. 908, certiorari 
denied 61 S8.Ct. 828. 

€.C.A.N.Y. The propriety of  per- 
mitting deduction of commissions of 
a trustee of a testamentary estate in 
computing gross estate for tax pur- 
poses could not be reviewed where no 
appeal was taken.—Adriance vy. Hig- 


gins, 113 F.2d 1013, affirming 30 F. 
Supp. 70 
C.C.A.Okl. Where cases involving 


question whether income from trusts 
established by a father for his children 
was taxable to father as grantor were 
presented, considered, and decided un- 
der sections of Revenue Act stating 
when trust income should be included 
in computing grantor’s net income, the 
commissioner contended on appeal that 
father was taxable either under sec- 
tion defining gross income or those oth- 
er sections, and no.objection was made 
to considering taxability of father un- 
der either of the sections, the Circuit 
Court of Appeals would -consider tax- 
ability under all three sections. Rev- 
enue Act 1934, § 22(a), §§ 166, 167, 26 
U.S.C.A: Int. Rey. Acts, page 669, and 26 
U.S.C.A. Int.Rey. Code, §§ 166, 167.— 
Jones _v. Norris, 122 Rid 6}. affirming 
Norris v. Jones, 31 F.Supp. 463. 
C.C.A.Pa. Where the jurisdiction of 
the Board of Tax Appeals was invoked 
by transferee of taxpayer against 
whom deficiency assessments for in- 
come and excess profits taxes had been 
made, it was not thereafter ousted by 
any alleged lack of notice to the trans- 
feree due to a change by him in at- 
torneys without informing the Board 
of Tax Appeals.—Brooks vy. Driscoll, 


114 F.2d 426. 
C.C.A.Pa. As liability of a trans- 
feree for income and excess profits 


taxes is fashioned from the liability 
of his transferor, and as a transferee 
assessment is barred by limitations 
if limitations have run in favor of 
the transferor, the question of the 
timeliness of assessments was neces- 
sarily involved in transferee’s petition 
to Board of Tax Appeals from com- 
missioner’s proposed assessment against 
transferee, and board’s answer, ad- 
verse to transferee’s subsequent con- 
tention in action to recover taxes paid 
under protest, that limitations had 
run against him, was implied as a mat- 
ter of law in board’s dismissal of his 
petition. Revenue Act 1926, §§ 280(b), 
284(d), 26 U.S.C.A. Int.Rev.Acts, pages 


213, 220.—Brooks v. Driscoll, 114 F.2d 
426. 
C.C.A.Pa. Where on former appeal 


from judgment of District Court it 
was held. that action to recover over- 


tions of mixed law and fact, meaning’ 


that the merits be decided, the District 


Mn 


payment of income ee was ener. . 
Raters brought within six years from —~ 
final payment, and the cause was re- 
to determine. 
the merits, the question of limitations — 
applicable to the action was not. open * 
even | 
if court were inclined to cnaer with 
§ 3226, as 
amended by Revenue Act bee, § 4113. 
page 


manded with directions 


to review on the second appeal, 


former decision,  Rev.St. 
(aj) 26% U. SiC Ax Int Rev. ‘Acts, 
324; Jud.Code § 24(20), 28 Ugo 
§ 41(20).—A. 8S. Kreider Co. v. 


117 F.2d 133, affirming 30 supp. Gee. Aa 
‘Kreider: 


Certiorari granted U. S.-v A. a 
Co., 61 8.Ct. 843. 


ce 
the law of a case is ee ea an ake 
pellate court, it is settled for tha 
tribunal as well as for the trial cour 
save for new or different facts. 


Act 1926, § 1113(a), 26 U.S.C.A. -Int. 
Rev.Acts, page 324: Jud. Canes 4(20 
28 U.S.C.A. § 41(20) —A. Kreid 
Venu. Si 
Supp. 724. Certiorari eranted Ue. 
Ay Sis Kreider! Co}, 64S. Chm sass 
C.C.A.Pa. Where Cire uit Court, 
Appeals determined that. 
Court erred,in holding that acti 
recover overpayment of income tax et 
barred though brought within — 
years from final payment, and directs 


Court was thereby precluded from re 
considering the matter of limitations 
Rev.St. § 3226, as amended by Revenu 
Act 1926, § 1113 (a), 26 U.S.C.A 
Rey.Acts, page 324; Jud.Code § 24( 
28 USGA: § “#1 (20) An S. I 
Co. v. U. S.,.117 F.2d 133, affirming 
F.Supp. 724, certiorari granted U. 8. 
A. S. Kreider Co., 61 S.Ct. 843. — 
Decision on former appeal that 
tion to recover overpayment of ine 
tax was 
within six years 
became the “law of the case’, 
the law of a case is settled by an ap 
pellate court, it is settled for that tri- 
bunal as well as for the trial court 
save for new or different facts, 
: 3226, as amended or 
1926, § .1113(a), 26 U.S.C.A,* Im Poe 
Acts, page 324; Jud. Code. s. 24(20 28 
U.S:C.A. § 41(20).A. 8. Kreider Co 
8.) 27 Wd 133, affirming 
Supp. 724, certiorari Granted U.S. Vv 
§. Kreider Co., 61 §.Ct. 843. ; 
C.C.A.Tex. On review . nee decision’ 0 
Board of Tax Appeals in case present: 
ing a mixed question of law’-and fet, 
Circuit Court of Appeals was not 
bound by the decision of the board a 
could draw itS own conclusions from 


wc 


the undisputed facts.—Bynum y. .Com 


missioner of Internal Revenue, » 


Delay 
C.C.A.Tex. A finding of the Roueds 


of Tax Appeals upon a question of fact. 


must be upheld upon review if ‘sup 


ported by evidence.—Del Mar Addition — 
v. Commissioner of Tae Revenue, A 


113 F.2d 410. 


C.C.A.Tex. Where 99-year nase re 


quired lessee to pay mortgage indebt- ~~ 
monthly, _ 
rentals, during first few years of lease ie 


edness, in addition to cash 
and trial court allocated the mortgage 
payments over the 33'%-year life of 
the building 
ing lessee’s. “income and 
spread through the entire life of the 
lease but the government had not ap- 
pealed, the ruling would not be Bn 
turbed. Revenue Act 1934, § 23(a), 

U.S.C.A.Int.Rev:Acts, page 671. aes 
Rohan Hotel» Co. vo Us SG dron ned 


C.C.A.Tex. Circuit Court of Appeals 
would not determine question whether 
Board of Tax Appeals, in redetermining 


deficiencies in income tax imposed by 


commissioner, should have allowed de- 


duction of certain sale commissions and — 


taxes paid by taxpayer, where it did 
not appear that such question was pre- 
sented to or decided by the board.— 
Commissioner of Internal Revenue y. 
Burnett, 118 F.2d 659. 


Spore Gam s 256 


Rev. E 
St. § 3226, as amended by Revenue 
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not barred where ‘brought > 


Rev.St. 
Revenu Ce ae 


for purpose of determin- 
excess profit — 
taxes, whereas they should have been 


§ 256 


- ©.0.4.Tex. Where petition for review 
of decision of Board of Tax Appeals 
eontained no assignment of error rela- 
tive to refusal of board to allow deduc- 
tion of certain sales commissions and 
taxes paid by taxpayer, Circuit Court 
of Appeals would not decide question 
whether deductions should have been 
allowed.—Commissioner of Internal 
Revenue v. Burnett, 118 F.2d 659. 
C.C.A.Tex. Determination of Com- 
missioner of Internal Revenue is prima 
facie correct, and burden is on taxpay- 
er to prove that the determination is 
erroneous.—Trippett v. Commissioner 
of Internal Revenue, 118 F.2d 764. 
C.C.A.Tex. The findings of the United 
States Board of Tax Appeals, if fully 
supported by the evidence, should not 
be disturbed by the court _on review.— 
Areadia Refining Co. v. Commissioner 
of Internal Revenue, 118 F.2d 1010. 
C.C.A.Tex. 
action against former director and oth- 
ers for injunction and accounting based 
‘on, misappropriation of funds _which 
were used to finance competing oil com- 
_ panies was not merely a profitless con- 
' version of capital assets, and Board of 
Tax Appeals properly found that part 
of amount received represented a re- 
turn of capital, but that balance consti- 
tuted a recovery of profits taxable as 
 “ineome”. Revenue Act 1934, § 22, 26 
U.S.C.A. Int.Rev.Acts, page 669,.—Ar- 
eadia Refining Co. v. Commissioner of 
Internal Revenue, 118 F.2d 1010. 
©.C.A.Tex. Where taxpayer by mis- 


take filed his petition for review in. 


the Circuit Court of Appeals for the 
Fifth Circuit instead of in the Circuit 
Court of Appeals for the Tenth Cir- 
cuit, the Commissioner’s consent to a 
submission of the cause in the Circuit 
s Court for the Fifth Circuit after it 
was too late to file a petition in the 
- proper court, was effective to confer 
- jurisdiction on that court in view of 
Revenue Act section providing that 
the Commissioner and the taxpayer 
-+may by agreement submit cause to any 
- United States Court of Appeals but fix- 
- ing no time for making the agreement. 
96 U.8.C.A. Int.Rey.Code, § 1141.— 
Wegener v. Commissioner of Internal 
. Revenue, 119 F.2d 49. 
-  ©.0.A.Tex. Where it was _ possible 
- that inferences drawn from incomplete 
_ record before the Circuit Court of Ap- 
mapents concerning representations made 
_ by taxpayer would be overcome by the 
returns themselves, so that taxpayer 
eould prevail on issue of whether tax- 
payer was estopped from contending 
that a certain sum was_ nontaxable 
surplus, the portion of the case_in- 
“volved was sent back to the Board of 
Tax Appeals with directions to hear 
such further evidence on plea of es- 
-toppel as either party might desire to 
_ jintroduce.—Commissioner of Internal 
Revenue v. Dallas Title & Guaranty 
Com 119 RV 2ds 211: 


C.C.A.Tex. On petition by taxpayers, 
-who were members of a domestic part- 
nership doing business in Texas and 
Mexico, for review of decision of Board 
‘of Tax Appeals disallowing a deduction 
in 1937 income tax returns for income 
taxes alleged to have accrued to Re- 
public of Mexico in 1937, and which 
were paid in 1938, Circuit Court of Ap- 
peals would not disturb board’s decision 
where record did not disclose whether 
the foreign taxes paid in 1938 accrued 
in part in 1937, and record contained no 
proof respecting the revenue laws of Re- 
publie of Mexico. Revenue Act 1936, § 

131, 26 U.S.C.A. Int.Rev.Code, § 131.— 

Rowan v. Commissioner of Internal 
Revenue, 120 F.2d 515. 


C.C.A.Tex. Where Commissioner in 
income tax case had permitted deduc- 
tion of whole cost of certain equipment, 
and had made no issue of that matter 
jn pleadings before Board of Tax Ap- 
peals, but only in his recomputation of 
the deficiency, the issue was not there- 
by ‘‘waived” so as to entitle taxpayer 
to allowance of the whole cost, and 
Board’s decision disallowing the cost 
was also improper, and in view of fact 
that both parties agreed that amount al- 
lowed in a companidn case’ was the 
proper amount, the Board would be di- 
rected to allow taxpayer that amount 


Taxpayer’s settlement of ) 


INTERNAL REVENUE 
on redetermination. Rules of Practice 
Board of Tax Appeals, rule 50, 26 U.S. 
C.A. Int.Rev.Code, following section 
5011.—Commissioner of Internal Reve- 
nue v. West Production Co., 121 F.2d 9. 

C.C.A.Tex. Whether payments made 
to taxpayer by corporation were ‘‘divi- 
dends” properly accountable as income 
earned in the year when paid, or were 
“advances” which were not accountable 
as income until declaration of dividends 
was made, was a ‘question of fact’ 
upon which the Circuit Court of Ap- 
peals was required to uphold the Board 
of Tax Appeals if its finding was sup- 
ported by substantial evidence. Rev- 
enue Acts 1934, § 115, 26 U.S.C.A. Int. 
Rev.Code, § 115.—Commissioner of In- 
ternal Revenue y. Cohen, 121 F.2d 348. 

C.C.A.Tex. Evidence sustained find- 
ings of Board of Tax Appeals that pay- 
ments made to taxpayer by corporation 
in which he was a stockholder were 
advances only at the time they were 
made, and became dividends subject 
to taxation as income only after dec- 
Jaration of dividends during the follow- 
ing year—Commissioner of Internal 
Revenue v. Cohen, 121 F.2d 348. 

C.C.A.Tex. If decision of Board of 
Tax Appeals is not in’ accordance with 
law, whether deyiation arises from 
oversight or misconception of parties or 
of Board, it is duty of Circuit Court of 
Appeals to correct it, at least unless 
there was a binding waiver by parties. 
26 U.S.C.A. Int.Rey.Code, § 1141(c) 
(1).—Crabb v. Commissioner of Inter- 
nal Revenue, 121 F.2d 1015, remanding 
case 119 F.2d 772. 

C.C.A.Tex. While parties may fix 
facts by stipulation, they cannot thus 
change the law, and Board of Tax Ap- 
peals may find the facts and bind the 
Circuit Court of !Appeals, but neither 
by error nor oversight ean it alter the 
applicable law, 26 U.S.C.A. Int.Rev. 
Code, § 1141(c) (1).—Crabb yv. Com- 
missioner of Internal Revenue, 121 F.2d 
1015, remanding case 119 F.2d 772. 

C.C.A.Tex. Where Circuit Court of 
appeals merely found different reason 
in law for conclusion of Board of Tax 
Appeals that bonuses were not com- 
munity but individual income, but such 
reason or theory did not appear to 
have been urged before or considered 
by Board, and petitioners contended 
that evidence was not fully developed 
bearing on it, although it was not 
plain what new evidence could be 
relevant or how any different result 
could follow, on motion for rehearing 
case would be remanded to Board as 
requested that full opportunity might 
be given petitioners to present their 
case. 26 U.S.C.A. Int.Rev.Code, § 1141 
(c) (1).—Crabb vy. Commissioner of In- 


ternal Revenue, 121 F.2d 1015, re- 
manding case 119 F.2d 772. 
D.C.Ky In absence of statutory 


method of review, findings of. official 
assessing body, after hearing and upon 
notice to taxpayer, are final and are 
not to be disregarded or set aside by 
the courts, but if it is made to appear 
that the assessing body proceeded upon 
an erroneous principle or if the assess- 
ment was arrived at through fraud, 
the court has authority to set it aside. 
—Kentucky Fire Brick Co. v. Glenn, 
34 E.Supp. 35. 

D.C.Mass, The exercise of the Com- 
missioner’s discretion in permitting ad- 
ditions to reserve for bad debts in de- 
termining liability for income tax 
should not be disturbed unless evidence 
plainly shows that such exercise is 
wholly unsupported by the evidence, or 
is wholly dependent upon an error of 
law, or is clearly arbitrary or capri- 
cious. Revenue Act 1928, § 23(j), 26 U. 
8.C.A. Int.Rev.Acts, page 357.—Consoli- 
dated Dry Goods Co. v. U. S., 35 F. 
Supp. 523. 


The Commissioner’s refusal to permit 
taxpayer making returns on an accrual 
basis to make addition to reserve for 
bad debts for year 1930 in determining 
income tax was not arbitrary or capri- 
cious, where taxpayer’s auditor was of 
opinion when taxpayer’s books were 
closed at end of 1930 that reserve then 
set up was adequate and taxpayer did 
not assert right to make addition until 
1933, although taxpayer was in posses- 


? A 


sion of information as to alleged need 
of additional reserve in 1931 before 
return for 1980 was filed, and the addi- 
tion appeared to be an afterthought to 
effect a reduction of tax. Revenue Act 
1928, § 23(j), 26 U.S.C.A. Int.Rev.Acts, 
page 357.—Consolidated Dry Goods Co. 
Vv. USSSE 3 badeSupp., 5205 

D.C.Mass. Where deficiency assess- 
ment of income taxes for 1924 was 
made by Commissioner in July a 
and taxpayer filed petition with Boar 
of Tax Appeals for redetermination of 
deficiency, and petition was dismissed 
for want of prosecution on March 23, 
1931, when board determined. deficiency 
to be same as that found by Commis- 
sioner, and no appeal was taken from 
such determination to Circuit Court of 
Appeals, and amount of deficiency was 
assessed and paid, taxpayer could not 
thereafter invoke jurisdiction of district 
court in action to recover income taxes 
paid. Revenue Act 1926, §§ 274(a), 284 
(d), 1008, 1005, 26 U.S.C.A. Int.Rev. 
Acts, pages 2038, 220, 313, 314.\Resnik 
v. Welch, 37 F.Supp. 112. 

If subsequent to effective date of 
Revenue Act of 1926 a taxpayer elects 
to petition Board of Tax Appeals for 
a redetermination of a deficiency in in- 
come taxes determined by Commission- 
er, taxpayer can not seek relief in Dis- 
trict Courts and the board’s determina- 
tion is final if no appeal from deter- 
mination is taken to Circuit Court of 
Appeals within specified time as provid- 
ed by the Act. Revenue Act 1926, 38 
274(a), 284(d), 1003, 1005, 26 U.S.C. 
A. Int.Rey.Acts, pages 203, 220, 313, 
314.—Resnik vy. Welch, 37 F.Supp. 112. 


D.C.Mich. The sections of the Rev- 
enue Act permitting special assess- 
ments by commissioner at taxpayers’ 
request were passed for taxpayer’s 
benefit and the determination of the 
commissioner at taxpayer’s voluntary 
request is not reviewable by the courts. 
Revenue Act 1918, §§ 327, 328, 40 Stat. 
1093.—Michigan Stove Co. v. Wood- 
worth, 38 F.Supp. 396, affirmed 117 
F.2d 742, 


D.C.Pa. Though the Board of Tax 
Appeals is not a ‘court’, it is under 
the Revenue Act a competent tribunal 
to adjudicate finally all questions, in- 
cluding the question whether the stat-. 
ute of limitations has run, inyolved in 
any petitioner’s tax liability, subject 
only to review by the Circuit Court of 
Appeals. Revenue Act 1926, 26 U.S.C. 
A. Int.Rev.Acts, p. 145 et seq.—Lehigh 
yealey Trust Co. v. U. S., 34 F.Supp. 


D.C.Pa. The rulings of the internal 
revenue officials are entitled to great 
consideration and should not be lightly 
overturned.—Diamond Alkali Co. vy. 
Driscoll, 37 F.Supp. 536. 


Ct.Cl. Where executrix filed petition 
with Board of Tax Appeals to rede- 
termine estate tax deficiency after final 
determination thereof by Internal Revy- 
enue Commissioner and _ permitted 
board’s decision sustaining that of Com- 
missioner to become final, Court of 
Claims cannot inquire into correctness 
or legality of such deficiency or enter- 
tain executrix’ suit for amount of al- 
leged overpayment of additional tax 
and interest, though no deficiency or 
interest would have been due had Com- 
missioner applied) rule, announced in 
Supreme Court decision before assess- 
ment and collection of additional tax, 
that value of certain realty should not 
be included in gross estate for purpose 
of determining net estate subject to tax. 
Revenue Act 1924, § 302(a), 26 U.S.C. 
A, Int.Rev.Acts, page 67; Revenue Act 
1926, §§ 308(a, b, g, h), 309(b), 319(a), 
(2), (¢), 1001 (a), 1005(a) (1), 26 U.S. 
CA. Int.Reyv.Acts, pages 244-246, 248, 
259, 311, 314.—MeMullin v. U. S., 37 BF. 
Supp. 284. 

App.D.C. Evidence sustained finding 
that sums received by taxpayer in 
1926 and 1927 were subject to income 
tax as income which taxpayer derived 
from sale of pictures and paintings to 
a third party, as against contention 
that sums were contributions made to 
taxpayer as agent or trustee to meet 
expense of an expedition. Revenue Act 
of 1926 §§ 1001-1008, as amended, 26 


Seve” 
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—*U.S.C.A. Int.Rev.Acts, pages 311-313.— 
er Roerich v. Helvering, 115 F.2d 39. 


Fe 


Evidence sustained finding that tax- 
payer’s failure to file income tax re- 
turn for 1934 was due to fraud with in- 
tent to evade tax on theory that tax- 
payer knew that an individual, who had 
filed taxpayer’s returns for previous 
years, could not or would not file a 
return for taxpayer for 1934, and hence 
assessment of penalty on amount due 
from taxpayer for 1934 was justified. 
Revenue Act of 1934, § 293(b), 26 U.S. 
C.A. Int.Reyv.Code, § 293(b).—Roerich 
v. Helvering, 115 F.2d 39. 

App.D.C, Where finding of Board of 
Tax Appeals was supported by substan- 
tial evidence, finding was not subject to 
review by United States Court of Ap- 
peals for District of Columbia.—Roerich 
v. Helvering, 115 F.2d 39. 

App.D.C. On petition by taxpayer 
for review of decision of Board of Tax 
Appeals, taxpayer’s contentions which 
were raised for first time before United 
States Court of Appeals for District of 
Columbia would not be considered. 
Revenue Act of 1926, §§ 1001-1003, as 


amended, 26 U.S.C.A. Int.Rev.Acts, 
pages 311-313.—Roerich yv. Helvering, 
115 F.2d 39. 

App.D.C. The applicability of rev- 


enue act provision that no gain or loss 
shall be recognized if property is trans- 
ferred to a corporation in exchange for 
stock or securities by one or more per- 
sons who immediately thereafter are 
in control of the corporation was a 
“question of law” or at most mixed 
law and fact upon which reviewing 
court was free to pass judgment, 
though Board of Tax Appeals was not 
called upon and did not in fact ex- 
press any conclusion thereon. Revenue 
Act-1932, § 112(b). (6),-26 UiS.C.A,. 
Int.Rev.Acts, page 511; Revenue Act 
1934, § 112(b) (5), 26 US.C.A. Int. 
Rey.Acts, page 692.—Lammerding v. 
Helvering, 121 F.2d 80. 

App.D.C. Where. during pendency 
of petition before Circuit Court of Ap- 
peals by Commissioner of Internal Rev- 
enue to review decision by 
Tax Appeals holding adversely to com- 
missioner’s contention that income 
from a trust was taxable to settlor 
under section 166 of Revenue Act, Su- 
preme Court ruled in another case that 
income from a similar trust was tax- 
able to settlor under section 22(a) of 
Revenue Act, Circuit Court of Appeals 
would remand case to board for re- 
hearing on commissioner’s contention 
that income was taxable to settlor un- 
der latter section, although court could 
consider such question notwithstanding 
that it was not presented to Board. 
Revenue Act 1934, §§ 22(a), 166, 26 
U.S.C.A. Int.Rev.Acts, pages 669, 727.— 
Commissioner of Internal Revenue v. 
Ward, 119 F.2d 207. 
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U.S.N.Y. The obligation of surety on 
bond given to secure payment of income 
taxes, to pay interest accrued on prin- 
cipal amount of tax under applicable 
provisions of the Revenue Act, was not 
“damage” assessed against surety for 
its nonpayment of interest, but surety’s 
obligation was contractual to pay an 
amount found to be due from taxpayer, 
and action against surety was for a 
“debt ex contractu’’, due and owing in 
conformity to terms of the bond.— 
Royal Indemnity Co. v. U. S., 61 S.Ct. 
995, 313 U.S. 289, 85 L.Ed. —, affirm- 
ing U. S. v. Royal Indemnity Co., 116 
F.2d 247, certiorari granted Royal In- 
demnity Co. v. U. S., 61 S.Ct. 838, 313 
U.S. .652, 85 Lud. —. 

U.S.N.Y. A collector of internal rev- 
enue was without authority to release 
liability of surety on bond given by 
taxpayer to secure payment of income 
taxes by returning bond with state- 
ment that liability thereon was termi- 
nated. 26 U.S.C.A._ Int.Rev.Code, 
3651, 3761, 3770, 3776; U.S.C.A,Const. 
. 2.—Royal Indemnity Co. 
wail. S8.,061.S,Ct.995,-313 U.S. 289,185 
L.Ed. —, affirming U. S. v. Royal In- 
demnity Co., 116 F.2d 247, certiorari 
granted Royal Indemnity Co. Us 
61 S.Ct. 838, 318 U.S. 552, 85 L.Wd. 


~U.S.N.Y. In action on bond given to 
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secure payment of income taxes, equita- 
ble rules relating to interest recoverable 
in suit for an accounting, or for recov- 
ery on quasi-contractual obligations 
arising from payment of money by 
mistake, were inapplicable-—Royal In- 
demnity Co. v. U. S., 61 S.Ct. 995, 313 
US. 289, 85 L.Ed. —, Sa | U.S. 
v. Royal Indemnity Co., 116 F.2d 247, 
certiorari granted Royal Indemnity 
Co. v..U. S., 61 S.Ct. 888, 313 U.S. 552, 
85 L.Ed. —. 

Where surety on bond given to secure 
payment of income taxes paid internal 
revenue collector amount representing 
unabated deficiency, without interest, 
and collecter improperly returned bond 
to surety with letter stating that all 
liability thereunder was terminated, 
surety, when subsequently sued for 
amount representing interest on the de- 
ficiency, was liable for not only that 
amount, but also interest thereon. 26 
U.S.C.A. Int.Rev.Code, §§ 3651, 3761, 
3770, 3776; U.S.C.A. Const. art. 4, § 3, 


cl, 2.—Royal Indemnity Co. v. U. S., 
GLEN CEL095, voto Urss -28 9. es oral 
—, affirming U. S. vy. Royal Indem- 
nity Co. 116 F.2d 247, certiorari 


granted Royal Indemnity Co. v. U. S., 
GL” SCt, “838, S13. US, 5525985 a: 
Where surety on bond to secure pay- 
ment of income taxes paid internal rey- 
enue collector amount representing un- 
abated deficiency, without interest, col- 
lector improperly returned bond to 
surety with letter stating that all lia- 
bility thereunder was terminated, and 
surety, when subsequently sued for 
amount representing interest on the de- 
ficiency, was also liable for interest on 
such amount, and, while New York stat- 
ute fixing 6 per cent. interest rate in 
state where bond was given and to be 
performed was not controlling, the 
statutory rate was adopted as a suitable 
rate under the circumstances. 26 U.S. 
C.A. Int.Rev.Code, §§ 3651, 3761, 3770, 
SUOGr ULS.C,A-Const. art, 4518 ton Glia. 
General Business Law N.Y. 370. 
Royal Indemnity Co. v. U. S., 61 S.Ct. 
995, 313 U.S. 289, 85 L.Ed. —, affirm- 
ing U. S. v. Royal Indemnity Co., 116 
F.2d 247, certiorari granted Royal In- 


demnity Co. v. U. S., 61 S.Ct. 838, 313 
U.S. 552, 85 L.Ed. —. 
C.C.A.2, Where grantor. directed 


trustee, upon death of wife or in event 
she should predecease grantor, upon his 
death to divide capital of trust into as 
many equal parts as there should be 
children of the grantor, or issue of de- 
ceased children, and to pay over one of 
such equal parts to each child or to the 
issue of each deceased child. share and 
share alike, and further directed trustee 
to pay out of the principal all inheri- 
tance, transfer, or succession taxes aris- 
ing on account of grantor’s death, the 
gift to the children, which became vest- 
ed on the death of their parents, was 
subject to payment of taxes, commis- 
sions and expenses incident to winding 
up of the trust—Commissioner of In- 
ternal Revenue v. First Trust & De- 
posit Co., 118 F.2d 449. 


C.C,A.6. Where commissioner allow- 
ing refund in 1932 for amounts improp- 
erly collected under Oleomargarine Act 
did not include amounts paid between 
March 15, 1923, and December 1, 1925, 
because refund claim had not been pre- 
sented within four years, in determin- 
ing, in 1985, deficiency income tax as- 
sessment based on the 1932 refund, tax- 
payer’s right to recoup the amounts il- 
legally exacted during years 1923 to 
1925 was not barred by limitations, 
since the refund claim and the deficien- 
ey assessment arose out of the ‘‘same 
transaction”, within rule permitting 
taxpayer’s claims against government 
arising out of same transaction to be 
offset against government’s claim 
against taxpayer. Oleomargarine Act 
§§ 2, 8, as amended, 26 U.S.C.A. Int.Rey. 
Code, §§ 2300, 2301, 2313; 26 U.S.C.A. 
Int.Rev.Code, § 275.—Dixie Margarine 
Co. vy. Commissioner of Internal Rey- 
enue, 115 F.2d 445. 

C.C.A.6. Where taxpayer in 1935 fil- 
ed amended return for 1932 reporting 
receipt of additional income as profit 
realized in 1932 and paid taxes there- 


sa 
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on, and taxpayer, after allowance of 
claim for overassessment was recom- 
mended, permitted statute of limita- 
tions to run by failing to file a claim, 
taxpayer wag not entitled to credit for 
overassessment on income and excess — 
profits taxes for 1933 and 1934, since 
taxpayer’s claim for overassessment 
was required to be asserted under Rey- 
enue Act provisions concerning mitiga- 
tion of effect of limitation in income 
tax cases. Revenue Act 1932, §§ 23(k, 
m), 111(a), 112(a), 113(a), (b) (1) (A, 
B), (114(a), _322(b)” (1), 26°: UlSiGcae 
Int.Rev.Acts, pages 491, 510, 511, 514- 
BO Menioiors 
n), 111(a), 112(a),113(a, b), 114(a), 26 
U.S.C.A.° Int.Rev.Acts, pages 691, 692, 


696-701; Revenue Act 1938, § 820, 26 


U.S.C.A. Int.Rev.Code, § 3801.—Borin 
Corporation v. Commissioner of In- 
ternal Revenue, 117 F.2d 917. © 


Revenue Act 1934, §§ 23(1, — 


Fi 


: 


©.C.A.8. Under statute relating to — 


Tecovery of deficiency of income tax 
from: transferee of taxpayer’s proper- 
ty, the government may recover from 
distributees of assets of an insolvent — 
corporation the value of what dis- | 
tributees received in order to discharge 
taxes assessed against corporation. 
Revenue Act 1928, § 311, 26 U.S.C.A. 
Int.Rey.Code, § 311.—Scott v. Commis- 
SlOnee of Internal Revenue, 117 F.2d 


A subsequently levied tax is a poten-~ 
tial liability of 


notice, as respects stockholders’ lia- 
bility as transferees of corporation’s” 
assets for deficiency income tax liabil- 
ity of corporation. Revenue Act 1928, 
§ 311, 28 U.S.C.A. Int.Rev.Code, § 311. 
—Scott v. Commissioner of Internal 
Revenue, 117 F.2d 36. ant 


Sue : . \ 
In determining question of corpora- 


tion’s insolvency on’ issue of liability 


the corporation of — 
which stockholders are charged with 


‘ 


% 
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of distributees of corporation’s assets 


for corporation’s taxes under the stat- 
ute, a liability for taxes, though un- 
known at the time, must be considered. 
Revenue Act 1928, § 311, 28 U.S.C.A. 
Int.Rey.Code, § 311.—Scott v. Commis- 
er of Internal Revenue, 117 F.2d 
Where corporation distributed as a 
dividend to its stockholders stock of 
another corporation owned by 


bs ues 


Board of Tax Appeals in determining ~— 


whether corporation was then insol- 
vent, so as to render distributee stock- 
holders liable for deficiency income tax 
assessed against corporation, properly — 
refused to deduct indebtedness of cor- 
poration to stockholders on theory that 


ae; 


the distribution constituted a payment: — 


of indebtedness, where, after such dis- 
tribution, the indebtedness still re- 
mained on books of company. Revenue 
Act 1928, § 311, 28 U.S.C.A, Int.Rev. 
Code, § 311.—Scott v. Commissioner of 
Internal Revenue, 117 F.2d 36. © 

The issue whether a corporation was 
insolvent when it made a distribution 
of another corporation’s stock as a 
dividend, so as_ to render distributee 
stockholders liable for deficiency in- 
come tax assessed against corporation, ~ 
must be determined by the established 
facts and not by whether corporation 
could have transferred stock to stock- 
holders in payment of debt due to 
them. Revénue Act 1928, § 311, 28 
US.C.A. Int.Rey.Code, § 311.—Scott vy. 
Commissioner of Internal Revenue, 117 
F.2d 36. 

Where corporation distributed stock 
of another company owned by it to its 
stockholders as dividends, each stock- 
holder was liable for a deficiency tax 
liability of corporation to extent of 
amount received by him, and the 
amount was not limited to amount by 
which transfer to stockholders made 
corporation insolvent, Revenue Act 
1928, § 311, 26 U.S.C.A. Int. Rev.Code, 
§ 311.—Scott v. Commissioner of In- 
ternal Revenue, 117 F.2d 36. 

In determining the liability of trans- 
feree of corporation’s property for de- 
ficiency income tax liability of corpo- 
ration, it is sufficient to_ establish, 
either that the transfer made corpora- 
tion insolvent, or that it was made 
with specific intent to defraud _credi- 
tors. Revenue Act 1928, § 311, 28 U.S. 
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C.A. Int.Rev.Code, § 311.—Seott v. Com- 
pee loper of Internal Revenue, 117 F. 


C.C.A.9. Where parent corporation 
in England and subsidiary in the 
United States were separate taxable 
entities, and parent corporation had 
guaranteed payment, both _ principal 
-and interest, of subsidiary’s bonds, in- 
terest moneys paid in London by par- 
ent corporation to alien bondholders 
was not interest money of which sub- 
gidiary had “control, receipt, custody, 
disposal or payment” within statute 
requiring deduction of tax from inter- 
est payments to nonresident aliens, 
and hence subsidiary was not liable 
for failing to withhold percentage from 
interest paid by parent corporation. 
' Revenue Act 1936, §§ 143(b), 144, 26 
U.S.C.A. Int.Rev.Acts, pages 887, 888. 
*~—Tonopah & T. R. Co. vy. Commission- 
er of Internal Revenue, 112 F.2d 970. 

C.C.A.9. The statute authorizing col- 


# - lection of income tax from transferee of 


taxpayer’s property does not impose a 
tax on the transferor or on the trans- 
- feree, but merely provides a new remedy 
for enforcing existing liability of trans- 
feror, and treats transferee as taxpayer 
would be treated for procedural pur- 
poses. Revenue Act 1932, § 311, 26 U.S. 
‘C.A. Int.Rev.Code, § 311.—Tooley v. 


-- Commissioner of Internal Revenue, 121 


‘vy F.2d. 350. 
a Where husband and wife caused stock 
owned by them severally to be issued to 
them as joint tenants with right of sur- 
vivorship, and there was no suggestion 
that such issuance was an attempt to 
evade tax or that husband then lacked 
assets to meet future tax, and husband 
_ died, husband’s income tax could not 


be collected from wife to extent of 


the value of the stock on theory that 
wife was ‘transferee’ of the stock un- 

der California law. ‘St.Cal.1917, p. 882, 
mrsve2(5) + StiCal.1935, p. 1269, § 2(5)3 

Revenue Act, 1932, § 311, 26 U.S.C.A. 
 Int.Reyvy.Code. § 311.—Tooley v. Com- 
‘ 12 meet ot Internal Revenue, 121 F.2d 


, . In proceeding against widow to col- 
' lect deceased husband’s income tax to 
. the extent of corporate stock originally 
» held by husband and wife as joint ten- 
ants, which passed to widow by surviy- 
~ orship on husband’s death, widow could 
assert that receipt for the shares was 
given by her to husband’s administra- 


; _, tor in ignorance of her legal rights, that 


nothing was transferred to her by pro- 
_ bate decree distributing the shares to 


. her, that she made no election to take 


them as transferee, and that she was 
not “estopped’’ from showing that 
transfer to her was by creation of joint 
tenancy.—Tooley v. Commissioner of 
Internal Revenne, 121 F.2d 350. 
©.C.A.Fla. Where transferor, owing 
delinquent income taxes and _ other 
debts, to preserve his estate and satisfy 
only his incurred obligations trans- 
ferred assets worth more than 
$6,000,000 to transferee who credited 
transferor with $50,000 on a debt 
which was not enforceable at law and 
gave him right to half the profits 
derived from sale or management of 
property, and transferor received. no 
immediate return for transfer and any 
future return was contingent and assets 
could be disposed of without paying 
any of proceeds to transferor, transfer 
was not made for a “valuable consid- 
eration’, and transferee was liable for 
delinquent. taxes owed by transferor. 
Revenue Act 1926, § 280, 26 U.S.C.A. 
Int.Rev.Acts, pages 242, 213.—Coffee 
Pot Holding Corporation vy. Commis- 


sioner of Internal Revenue, 113 F.2d 


| 415. 

Where transferor owing delinquent 
income taxes transferred substantially 
all of his assets for consideration in- 
sufficient to satisfy his-tax obligation, 
Commissioner was not required to have 
an execution issued and returned nulla 
bona before pursuing transferee under 
a jeopardy assessment, since the law 
does not require the doing of a useless 
thing. Revenue Act 1926, § 280, 26 
U.S.C.A, Int.Rev.Acts, pages 212, 213.— 
Coffee Pot Holding Corporation v. 
Commissianer of Internal Revenue, 113 
F.2d 415. 
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Where transferor owing delinquent 
income taxes transfers assets to trans- 
feree for an insufficient consideration, 
Commissioner hag the right to enforce 
claim for delinquent taxes against the 
transferee without first. attempting to 
eollect tax from the transferor, not- 
withstanding that the transferor is not 
insolvent. Revenue Act 1926, § 280, 26 
U.S.C.A. Int.Rev.Acts, pages 212, 213.— 
Coffee Pot Holding Corporation vy. Com- 
missioner of Internal Revenue, 113 F. 
2d.415. 

C.C.A.Il]. Where consolidated corpo- 
ration executed in 1927 a bond condi- 
tioned upon payment of 1919 tax as- 
sessment against one of company’s 
predecessors, less amount of any over- 
assessment for year 1917 as determined 
by Board of Tax Appeals, the only lim- 
itation upon liability of company un- 
der the bond was a finding by the 
Board of an overassessment of 1917 
taxes, and, upon failure of Board to 
make finding as to existence of an 
overassessment, the obligation to pay 
according to terms of bond became ab- 
solute. Revenue Act, 1926, § 280, 26 
U.S.C.A. Int.Rey.Acts, page 212.—U. S. 
v. Oswego Falls Corporation, 113 F.2d 
822, affirming 28 F.Supp. 872. 

Where there was a dispute as to lia- 
bility of taxpayer for assessment, 
promise of Collector of Internal Reve- 
nue to stay proceedings was ample 
“consideration” to support taxpayer’s 
bond conditioned upon payment of 
amount of assessment found due, re- 
gardless whether collector was right, 
and even if tax liability was barred 
by limitation when bond was given. 
Revenue Act, 1926, § 280, 26 U.S.C.A. 
Int.Rey.Acts, page 212.—U. S. v. “Os- 
wego Falls Corporation, 113 F.2d 322, 
affirming 28 F.Supp. 872. 

C.C.A.Ind. The application by Com- 
missioner of Internal Revenue of over- 
payment of income tax by one corpora- 
tion, which filed a separate income tax 
return, to the payment of taxes due 
from an affiliated corporation, was 
erroneous.—Hart Glass Mfg. Co. v. U. 
S., 118 F.2d 828. 


C.C.A.Ky. The fact that collection of 
income tax may become impossible be- 
cause of the running of time hag no 
bearing on obligation of surety upon 
bond executed by taxpayer to secure 
payment of income taxes.—Royal In- 
demnity Co. v. U. S., 120 F.2d 136. 

C.C.A.Ky. The obligation of surety 
on bond executed by taxpayer to secure 
payment of income and excess profits 
taxes was one of “contract”, and in 
action on the bond surety could not 
insist upon formalities which might be 
imperative in the colleetion of the tax 
itself.—Royal Indemnity Co. vy. U. S., 
220 SB 2de shoo. 


C.C.A.Ky. Where payment of cor- 
poration’s assessed income and excess 
profits taxes was postponed until claim 
for abatement was acted on, and bond 
was substituted for the obligated pay- 
ment, the fact that ‘thereafter a con- 
solidated return was filed as required 
by Commissioner of Internal Revenue, 
leading to an assessment of entire tax 
liability of group of affiliates, including 
the corporation, against another com- 
pany, did not alter the corporation’s 
status as a “‘taxpayer’ nor release the 
surety from its obligation on the bond. 
Revenue Act 1918, §§ 240(b), 327, 328, 
40 Stat. 1082, 1093——Royal Indemnity 
Co. v. U. S.; 120 F.2d 136; 


C.C.A.Ky. Where bond obligated 
surety to save collector of internal 
revenue harmless from any loss he 


might sustain by reason of granting 
to corporate taxpayer extension of time 
Within which to pay tax, until tax- 


- payer’s claim for abatement was passed 


on, interest recoverable from surety 
was properly limited to amount col- 
lectible from taxpayer under statute 
limiting recovery to one-half per cent. 
per month to date of rejection of claim 
and to 12 per cent. per annum there- 
after until paid. Revenue Act 1918, §§ 
250(e),- 327, 328, 40 Stat. 1083, 1093.— 
Ak Indemnity Co. v. U. S., 120 F.2d 

C.C.A.Mich. Where income taxes 
paid by trustees were refunded by the 


commissioner upon erroneous assump- 
tion that beneficiary was liable for the 
tax, and tax subsequently assessed was © 
paid by beneficiary who sued to recov- 

er such payment, and defendant coun- 

terclaimed for amount refunded to 

trustees, beneficiary could recover from, 
trustees any sum recovered from her 

by defendant on such counterclaim, 

since beneficiary’s claim for taxes paid 

and obligation of trust to pay them 

arose out of a common. transaction.— 

Buhl v. Kavanagh, 118 F.2d 315. 


©.C.A.N.M. The statute covering col- 
lection of taxes by the government is 
broad and comprehensive and intended 
to subject all of taxpayer’s property, 
except that specifically exempt, to pay- 
ment of taxes. U.S.C.A. Int. Rev. 
Code, §§  3670-3672.—Citizens State 
Bank of Barstow, Tex., v. Vidal, 114 
F.2d 380. 

C.C.A.N.Y. Hvidence failed to show 
that bond executed in 1927 by a con- 
solidated corporation conditioned upon 
payment of 1919 tax assessment 
against one of company’s predecessors, 
less amount of any overassessment for 
year 1917 as determined by Board of 
Tax Appeals, was executed under du- 
ress. Revenue Act, 1926, § 280, 26 U. 
S.C.A. Int.Rev.Acts, page 212.—U. 8. v. 
Oswego Falls Corporation, 113 F.2d 
322, affirming 28 F.Supp. 872. 

C.C.A.N.¥Y. The defense that bond 
executed in 1927 by a consolidated cor- 
poration conditioned upon payment of 
1919 tax assessment against one of 
company’s predecessors, less amount of 
any overassessment for year 1917 as 
determined by Board of Tax Appeals, 
was executed under mutual mistake as 
to company’s liability as transferee was 
unavailing, where liability of company 
under bond was not limited to that of 
transferee. Revenue Act, 1926, § 280, 
26 U.S.C.A, Int.Rev.Acts, page 212.— 
U. S. v. Oswego Falls Corporation, 113 
F.2d 322, affirming 28 F.Supp. 872. 

C.C.A.N.Y. A bond executed in 1927 
by consolidated corporation condition- 


ed upon payment of 1919 tax assess- 


ment against one of company’s prede- 
cessors, less amount of any overassess- 
ment for year 1917 as determined by 
Board of Tax Appeals, gave the United 
States a cause of action entirely sepa- 
rate from one to collect taxes, and com- 
pany by securing postponement of col- 
lection of taxes ‘waived’ limitations 
that would have applied had no bond 
been given. Revenue Act, 1926, § 280, 
26 U.S.C.A.Int.Rey.Acts, page 212.—U. 
S. v. Oswego Falls Corporation, 113 F. 
2d 322, affirming 28 F.Supp. 872. 


C.C.A.N.Y. Under statute providing 
that, if a taxpayer neglects or refuses 
to pay taxes within 10 days after no- 
tice and demand, collector may collect 
such taxes with interest by distraint 
of goods, chattels, or effects, including 
stock, securities, bank accounts, and 
evidences of debt, the indebtedness of 
a third party to a taxpayer is subject 
to distraint. 26 U.S.C.A. Int.Rev.Code, 
§ 3690.—U. S. v. Long Island Drug Co., 
115 F.2d 983, reversing 29 F.Supp. 737. 

A salary or wages which have been 
earned may be made subject to a lien 
for unpaid faxes and also subject to 
distraint and levy so far as they have 
accrued when demands for payment 
are made by collector of internal reve- 
nue, under statute imposing liability 
upon any person in possession of 
property, or rights to property, subject 
to distraint, upon which a levy has 
been made, who fails or refuses to 
surrender any of such property or 
rights to the collector. 26 U.S. 
Int.Rev.Code, §§ 3690, 3710—U. S. v. 
Long Island Drug Co., 115 F.2d 983, 
reversing 29 E.Supp. 737. 

Future earnings which are contin- 
gent upon performance of a contract 
of service represent no existing rights 
of “property” within statute imposing 
liability upon a person in possession of 
property, or rights to property, sub- 
ject to distraint, upon which a levy 
has been made, who fails or refuses to 
surrender any of such property or 
rights to collector of internal revenue, 
26 U.S.C.A. Int.Rey.Code, §§ 3690, 3710, 


busier 


oe ibanemlscna 


nae 


OS 


*/ athe employer had no “property” 


oe uu. i Sous taltad DeeeiCo. 115 F. 
2d 983, reversing 29 F.Supp. 137 


“Where, at time when collector served 
first notice of lien on employer, em- 
ployee was indebted to the employer 
in certain sum, and, between that date 
and date when final demand was made 
on employer, a contract had been 
made with employee whereby any in- 
debtedness of employee as surety on 
notes executed by employee’s wite to 
employer might be applied to sum be- 
coming due to employee for his salary, 
which 
it could be required to surrender to 
the collector of internal revenue under 
statute imposing liability upon any 
person in possession of property, or 
rights to property, subject to dis- 
traint, upon which a levy has been 
made, who fails or refuses to surren- 
der any of such property or rights to 
the collector. 26 U.S.C.A. Int. Rey. Code, 
§§ 3690, 3710—U. S. v. Long Island 
Drug Co., 115 F.2d 983, reversing 29 
F.Supp. 737. 

C.C.A.N.Y. Authority to do act bene- 
ficial to the government in the collec- 
tion of taxes may be implied, but sub- 
ordinate officials cannot surrender 
rights of the United States without 2% 
press. authority so to do.—vU. S. 
Royal Indemnity Co., 116 F.2d 247, on 
tiorari granted Royal Indemnity Co. v. 
US, 461 )S-.CEa83 8s 

C.C.A.N.Y. Collector of internal reve- 
nue was without authority to release li- 
ability of surety on bond given by tax- 
payer as principal to collector as obli- 
gee to secure payment of income taxes, 
by returning bond with statement that 
liability thereon was terminated, not- 
withstanding collector’s implied author- 
ity to accept the bond. 26 U.S.C.A. 
Int.Rey.Code, § 3761.—U. S. v. Royal 
Indemnity Co., 116 F.2d 247, eepronart 
granted Royal Indemnity Co. v. U. s., 
61 S.Ct. 838, 


'C€.C.A.N.Y. Where surety on bond 
given by taxpayer as principal to col- 
lector of internal revenue as obligee 
paid collector amount representing un- 
abated deficiency without interest, and 
collector improperly returned bond to 
surety with letter stating that all lia- 
bility thereunder was terminated, sure- 
ty when subsequently sued for amount 
representing interest on the deficiency 
was liable for not only that amount 
but also interest thereon at 6 per cent. 
rate specified by New York statute. 26 
U.S.C.A. Int.Rev.Code, § 3761; Gener- 
al Business Law N.Y. 370.—U. S. v. 
Royal Indemnity Co., 116 F.2d 247, cer- 
vere granted Royal Indemnity Co. v. 


61 S.Ct. 838 
C.C.A.Ohio. Under the. Highteenth 
Amendment, Congress had power to 


prevent or regulate the sale of dena- 
tured alcohol which was not usable as a 
beverage, and to that end could provide 
for its taxation or for execution of 
bonds as a prerequisite to its use in 
manufacture. National Prohibition Act, 
tit. 2, § 1 et seq., 27 U.S.C.A. § 4 et 
tit. 3, §§ 1- 10, 13, 27 U.S.C.A. §§ 

83; Revenue "Act 1926, 5. 900, 26 
U.S.C.A. Int. Rev. Acts, page 302; Dena- 
tured Alcohol Act 1906, 5S Mey 26 U.S.C.A. 
Int.Rev.Code, § 3070: U.S.C.A.Const. 
Amend. 18.—U. 8S. v. Glidden Co., 119 
W220 235. 

The statute and regulations relating 
to giving of bonds by permittees for 
withdrawal of specially denatured alco- 
bol in the manufacture of industrial 
products were enacted and promulgated 
to facilitate the collection of revenue 
from distilled spirits and there was no 
intent that untaxpaid denatured spirits 
could be removed freely from bonded 
warehouses and the alcohol extracted 
and sold free of tax while untaxpaid 
alcohol without denaturents should not 
be so removed. National Prohibition 
Act, tit..2,°§ 1. et seq., 27.U.S.C.A. 


et seq. ; tit. 3, §§ 1- 10, P3552) UES: CeAG 
§§ 71-80, 83; Revenue Act 1926, § 900, 
26 U.S.C.A.. Int.Rev.Acts, page 302; 


Denatured Alcohol Act 1906, § 1, 26 
U.S.C.A. Int.Rev.Code, § 3070.—U. 8. v. 
Glidden Co., 119 F.2d 235. 
Permittee’s diversion to beverage pur- 
poses of specially denatured alcohol 
withdrawn for manufacture of indus- 
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trial products was within terms of stat- 
utes:'and regulations and constituted a 
breach of the bonds given to insure 
performance of law by erates Na- 
tional Prohibition Act, tit. §§ 1-10, 
18, 27 U.S.C.A. §§ 71- 36, 83; erlaneed 
Aleohol Act 1906, § 1, 26 U.S.C.A. Int. 
Rey.Code, § 3070.—U. 8S. vy. Glidden Co., 
119 F.2d: 236: 

€.C.A.Ohio. Bonds given by permit- 
tee for use of denatured alcohol in man- 
ufacture of industrial products condi- 
tioned on compliance with law were for 
“indemnity” and not “penalty”, and re- 
covery thereon could. not be had by the 
United States without proof of dam- 
ages. National Prohibition Act, tit. 2, 
§ 1. et seq., 27 U.S.C.A. § 4 et seq.; 
tit. 3, §§ 1-10, 13, 27 U.S.C.A. §§ 71-80, 


83; Revenue Act 1926, § 900, 26 U.S. 
C.A. Int.Rev. Acts, page 3025 Denatured 
Alcohol Act 1906, § 1, 26 U.S.C.A. Int. 


Rey.Code, § 3070.—U. Ss. e Glidden Co., | 


119 F.2d 235. 

The bond required by permittees for 
use of denatured alcohol in manufac- 
ture of industrial products was intend- 
ed as a substitute for the base tax in 
case at diversion to beverage purposes. 


National Prohibition Act, tit. 2, § 1 et 
seq., 27 U.S.C.A. § 4 et seq.; tit. , §§ 
110,013)" 27° U.S.ClA... §§; 71-80, 83; 


Revenue Act 1926, § 900, 26 US.C.A. 
Int.Rev.Acts, page 302; Denatured Al- 
cohol Act 1906, § 1, 26 U.S.C.A. Int. 
Reyv.Code, § 3070.—U. S. v. Glidden Co., 
119 B.2d 235. 

The bonds required of permittees for 
use of denatured alcohol in manufacture 
of industrial products were to secure 
payments in the nature of excises paid 
for the privilege of withdrawing alco- 
hol tax free for industrial purposes. 


National Prohibition Act, tit. 2, § 1 et 
Seq., 27 U.S.C.A. § 4 et seq.; tit. 3, §§ 
1-10, 13, 27 U.S.C.A. §§ 71-80, 83; 


Revenue "Act 1926, § 900, 26 U.S.C.A, 
Int.Rev.Acts, page 302; Denatured Al- 
cohol Act 1906, § 1, 26 U.S.C.A. Int.Rey. 
Code, § 3070. —U. 8. v. Glidden Co., 119 
F.2d 235 

When denatured alcohol is withdrawn 
tax free and is subsequently diverted 
by permittee for beverage purposes, 
permittee’s bond is to be treated as se- 
curing tax exaction and has none of 
the characteristics of “penalty,” but is 
an “indemnity” for loss and is required 
primarily for protection of the revenue 
and to reimburse government for ex- 
pense of investigation and loss of rev- 
enue resulting from permittee’s fraud. 


National Pe tue neon Act, tit. 2, § 1 et 
seq., 27 U.S.C.A. § 4 et seq.; tit. 3, §§ 
1- 10, 13, 27 U.S.C.A. 8§ 71-80, 83; Rev- 


enue Act 1927, § 900, 26 U.S.C.A. Int. 
Rey.Acts, page 302; Denatured Alcohol 
Act 1906, § 1, 26 U.S.C.A. Int.Rey. Code, 
a, es —U. 8. v. Glidden Co., 119 F.2d 


BNET The condition in bonds 
of permittee for use of denatured al- 
cohol in manufacture of industrial 
products that permittee should pay 
$4.50 per wine gallon in earlier bonds 
of $100, 000 and $70,000 respectively, 
and $2 per wine gallon in later bond of 
$50,000 for all denatured alcohol unlaw- 
fully diverted, which rates were slight- 
ly in excess of nonbeverage tax rate 
on distilled spirits but below the 
beverage tax rate, corresponded ap- 
proximately to actual cash damag- 
es sustained by United. States and 
face amounts of bonds did not con- 


stitute ‘‘penalties” but were “liqui- 
dated damages.” National Prohibi- 
tion Act, tit..2, § 1.et,seq., 27 U.S. 


C.A.. § 4 et sea. Cit, 35:88) pL 10513, 


27 U.S.C.A. §§ 71-80, 83; Revenue Act 
1926, § 900, 26 U.S.C.A. Int.Rev.Acts, 
page 302; Denatured Alcohol Act 1906, 


§ 1, 26 U.S.C.A. Int.Rev.Code, § 3070. 
—U. S. v. Glidden Co., 119 F. 2d 235. 

A paid surety of a permittee under 
the National Prohibition Act and the 
Industrial Aleohol Act, enters into his 
contract of suretyship with a view to 
the statutes which may affect his lia- 
bility the provisions of which he is 
presumed to know and which become 
as much a part of his contract as if 
they were embodied in the bond. Na- 
tional Prohibition Act, tit. 2, § 1 et 
seq., 27 U.S.C.A. § 4 et seq.; tit. 3, §§ 
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1-10, 18, 27 -U.S.C.A., §§ 71— 80,83; De- 
natured Alcohol Act 1906, § 1, 26 U.S. 
C.A. Int.Rey.Code, § 3070. te 8, v. 
Glidden Co., 119 F.2d 235. ° 
C.C.A.Ohio. Ehe payment ‘of a $10,- 
000 fine by permittee allowed to with- 
draw specially denatured alcohol in 
the manufacture of industrial products, 
and expression of satisfaction by prose- 
cuting ‘officers with the amount of fine 
did not constitute a “settlement” or 
“compromise” of liability of permittee 
to United States under bonds given to 
insure compliance with law, since any 
such settlement would be inyalid with- 
out consent of the: Secretary of the 
Treasury and the Attorney heen 
National Prohibition Act, tit..2, § 1 
seq., 27 U.S.C.A. § 4 et seq.; tit. 3, s 
1- 10, 135927 = US. CAL WSs 71— 80, 83; 
Revenue Act 1926, 900, 26. US. Gat 
Int.Rev.Acts, ‘page 302; Denatured Al- 
eohol Act 1906, $2, 36 U.S.G.A, “Int. 
Rev.Code, § 3070, 26 U.S.C.A. Int.Rev. 
Ne §,3761- EATS v. Glidden Co., 119), 


C.C.A.QOhio. Section ‘of Internal Reve-- 
nue Act providing that no suit or prose- 
eution for any “penalty” or forfeiture 
accruing under the laws of the United 
States shall be maintained unless com- 
menced within five years from the time 
penalty or forfeiture accrued was: not 
applicable to action on bonds of permit-_ 
tee allowed to withdraw specially dena-— 
tured alcohol for use in the manufac-_ 
ture of industrial products, but such 
section applies only to a penalty or for-— 
feiture imposed in a punitive way for 
an infraction of a public law. National 
Erohibiion, Act, tit:.2,§ 1 et seq.,.27° 
U.S.C.A. § 4 et seq.; tit. 8, §§. 1-10, ees 
27 U.S.C.A. §§ T1- 80, 835 "Revenue ‘Act 
1926, § 900, 26 U.S.C.A. Int.Rev, Acts, © 
page oO Denatured Alcohol Act 1906, 
§ 1, 26 U.S.C.A. Int.Rev.Code, § 3070: 
28 U.S.C:A. § 791.—U.. 8S. v. Glidden 
Co, 119 UE 2d 230. ; 

C.C.A.Ohio. Under Revenue Act. au-- 
thorizing the crediting of overpayment 
of taxes. against taxes thereafter due, 
there was a presumption that ecom-— 
missioner had credited excess pay- 
ments of income and excess profits | 
taxes against taxes owed by taxpayer 
for other years. Revenue Act 1924, §. 
281(a), 26 U.S.C.A. Int.Rey.Acts, page 
62.—A. G. Reeves Steel Const. Co. Ve 
Weiss, 119 F.2d 472. 

The provisions of Revenue Act ret 
quiring Commissioner to credit over- 
assessments against a beneficiary tax-— 
payer’s underassessments for other 
years, or, if no such taxes are due, to 
make immediate refunds to taxpayer, — 
are not inconsistent, but correlative and — 
integrated, and are intended to litigate 
burdens of taxpayers assessed with 
deficiency taxes and to expedite settle- 
ments. Revenue Act 1924, § 281(a), 
26 U.S.C.A. Int.Rev.Acts, .page .62 
A. G. Reeves Steel Const. Co. Vv: Weiss, © 
119 F.2d 472. 

C.C.A.Okl. Where, at time taxpayer 
executed supplemental trust agreement 
transferring real estate to the trust es-_ 
tate, controversy with government over 
income taxes was in’ progress and trust 
agreement specifically provided for 
payment of the taxes, it was trustee’s 
duty to pay them, and where he refused — 
to do so, the government was entitled 
in equity to a decree directing the trus- 
tee to carry out the express provisions 
of the trust estate regarding payment 
OF ames: Simms vy. Andrews, 118 R.2d 
8 4 

C.C.A.Pa. In action by. United States 
against surety on brewer’s bond for 
amount of federal tax on fermented liq- 
uors, assessments on basis of quantity 
of materials actually received and used 
by brewer, who fraudulently failed to 
report all such materials, were valid 
and should have been received in evi- 
dence in which case plaintiff would have 
made out prima facie case, which it 
would have been defendant’s burden to 
overcome by countervailing proof, so 
that order dismissing action after re- 
jecting such evidence must be reversed 
and cause remanded for new trial. 26 
U.S.C.A. Int.Rev.Code, §§ .3150(¢c), 3155 
(b, c).—U. S. v. Fidelity & Casualty Co. 
of New York, 115 F.2d 475. 

©.C.A.Pa. Where permittee, holding 


mittee failed to follow formula, 
proved by Treasury Department, 


'§ 257 


permit to obtain tax-free alcohol for 
non-beverage purposes, failed to follow 
formula, approved by Treasury Depart- 
ment, in manufacturing toilet waters 
for purpose of making it possible and 
easy to turn his product into potable 
alcohol, and his manufacture and sale 
was to the end that the alcohol might 
be diverted, the permittee breached the 
condition of the bond given to obtain 
the permit and surety on bond was 
liable. National Prohibition Act, tit. 2, 
SSuao, 46.0 tit.) 3, §$) 19,713,127 US. 
C.A. §§ 4(6), 18, 16, 81, 83; 26 U.S.C.A. 
Int.Rey.Code §§ 3070(a), 3072, 3073.— 
U. S. v. Stein, 119 F.2d 677. 
C.C.A.Pa. An action for breach of 
bond given to procure a permit to ob- 
tain tax-free aleohol for non-beverage 
purposes was not a “‘tax suit’? and was 
not subject to statute of limitations re- 
garding tax suits. National Prohibi- 
tion Act, tit. 2, §§ 1(6), 4, 6, tit. 3, 
§§ 11, 13, 27 U.S.C.A. §§ 4(6), 13, 16, 
81, 83; U.S.C.A. Int.Rev.Code 
3070(a), 3072, 3073.—U. S. v. Stein, 119 
F.2d 677. 
-C.C.A.Pa. In action on bond given to 
procure a permit to obtain tax-free al- 
eohol for non-beverage purposes, evi- 
dence sustained finding that the per- 
ap- 
in 
manufacturing toilet waters, that for 
such reason the product could be 
cleaned easily and that the permittee 
pursued the course with purpose of 
making it possible to turn his product 


into potable alcohol and that his manu- 


_ €.C.A.Tex. Partners 


al 


ly assessed 


facture and sale was to the end that 


_ the alcohol might be diverted. National 


Prohibition Act, tit. 2, §§ 1(6), 4, 6, tit. 


3, §§ 11,/13, 27 U.S.C.A. §§ 4(6), 13, 16, 


; , 838; 26 U.S.C.A. Int.Rev.Code_ §$§ 
—3070(a), 3072, 3073.—U. S. v. Stein, 119 
 *#.2d 677, 

doing business 
under a trade-name were liable individ- 
ually for any debts contracted in name 
of the company and for any taxes valid- 
gainst it—Underwood v. 


 vU.’S., 118 F.2d 760, affirming 37 F. 
Supp. 824. , b 
 C.C.A.W.Va. The statute, providing 


summary method of enforcing personal 


liability of administrator for estate 
| tax by notice to administrator with 


4 
%) 
BK 


opportunity to pay and sue for refund 
or to be heard before Board of Tax 
Appeals with right to appeal to courts, 
did not create new obligation, but 
merely provided new remedy for en- 
forcing an existing obligation. 31 U.S. 
C.A. § 192; Revenue Act 1926, § 316, 


26 ULS.C.A, Int.Rev.Acts, page 254.— 


7 


First Huntington Nat. Bank v. U. S., 
“117 F.2d 376, affirming U. S. v. First 
Huntington Nat. Bank, 34 F.Supp. 578. 

D.C.11l. Where bond was given by 
corporation. desiring to withdraw al- 


- eohol from storage for industrial pur- 


oses free of basic tax, proof that the 

nited States incurred loss of revenue 
because of unlawful conduct of the 
corporation was sufficient to sustain 
mcoveny under the bond, and the fact 
that no profits or benefits were de- 
rived from the alleged misapplication 
of the alcohol was not relevant to 
question of liability under the bond. 
National Prohibition Act, tit. 3, 27 U. 
-§.C.A. § 71 et seq.; Revenue Act 1926, 
§ 900(3), 26 U.S.C.A. Int.Rev.Acts; De- 
natured Alcohol Act, 26 U.S.C.A. Int. 
Rev.Code §§ 3070, 3072, 3073.—U. S. v. 
Van Schaack Bros. Chemical Works, 33 
F.Supp. 822. 

D.C.1ll. Where bond required of 
person desiring to withdraw alcohol 
from storage for industrial purposes 
free of basic tax provided that for all 
aleohol illegally diverted payment 
should be made at rate of $4.50 per 
wine gallon, but where such rate had 
become unreasonable because of reduc- 
tion of basic tax, the government 
would be allowed judgment only for 
aggregate amount of basic taxes which 
it could ultimately show were lost by 
reason of the unlawful diversions of 
alcohol. National Prohibition Act, tit. 
8, 27 U.S.C.A. § 71 et seq.; Revenue 
Act 1926, § 900(3), 26 U.S.C.A. Int: 
Rey.Acts; Denatured Alcohol Act, 26 
U.S.C.A. Int.Rev.Code §§ 3070, 3072, 


“7? Sl ne ate by | 
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3073.—U. S. vy. Van Schaack Bros. 
Chemical Works, 33 F.Supp. 822. 
D.C.1ll. In action for breach of bond 
guaranteeing compliance with permit 
authorizing withdrawal of alcohol for 
industrial use, liability of principal 
and surety is to be determined by 
terms of bond and not by provisiens 
of statute imposing basic tax, the 
evasion of which bond was given to 


prevent. National Prohibition Act, tit. 
Sica URS, eA. 71 et seq.; Revenue 
Act 1926, § 900(3), 26 U:S.C.A. Int. 
Rey.Acts; Denatured Alcohol Act, 26 
U.S.C.A. Int.Rey.Code §§ 3070, 3072, 
3073.—U. S. v. Van Schaack Bros. 


Chemical Works, 33 F.Supp. 822. 
D.C.Ill. If holder. of permit author- 
izing withdrawal of alcohol for indus- 
trial purposes engaged in manufacture 
of ethyl acetate merely as a subterfuge 
designed to supply certain persons 
with distilled spirits for conversion 
into beverage form free of the basic 
tax, an “illegal diversion’? occurred 
within meaning of bond guaranteeing 
compliance with permit. National 
Prohibition Act, tit. 3, 27 U.S.C.A. § 71 
et seq.; Revenue Act 1926, § 900(3), 
26 U.S.C.A. Int:Rey.Acts; Denatured 
Alcohol Act, 26 U.S.C.A. Int.Rev.Code 
§§ 3070, 3072, 3073.—U. S. v. Van 
Schaack Bros. Chemical Works, 33 F. 
Supp. 822. 
D.C.11]. In action on bond guaran- 
teeing compliance with permit author- 
izing withdrawal of alcohol for indus- 
trial use the statute of limitations re- 
lating to penalties and taxes would not 
bar recovery since action was on a con- 


tract. National Prohibition Act, tit. 3, 
27 U.S.C.A, § 71 et seq.; Révenue Act 
1926, § 900(3), 26 U.S:C.A. Int.Rey. 
Acts; Denatured Alcohol Act, 26 U.S. 


C.A. Int.Rev.Code §§ 3070, 3072, 3078. 
—U. S. y. Van Schaack Bros. Chemical 
Works, 33 F.Supp. 822. 


Where original function of bond re- 
quired of persons desiring to with- 
draw alcoho] from storage for indus- 
trial purposes free of basic tax was to 
secure revenue, a mere change in the 
unit_ penal sum which had been de- 
vised as a means to that end would 
not defeat enforcement of bond, but 
unit penal sum which had become ar- 
bitrary and excessive could be disre~ 
garded and the instrument enforced as 
one of indemnity. National Prohibi- 
tion PAC, (TESS 20) MES OeAL Sin diret 
seq.; Revenue Act 1926, § 900(3), 26 
U.S.C.A. Int.Rev.Acts; Denatured Al- 
cohol Act, 26 U.S.C.A. Int.Rev.Code §§ 
3070, 3072, 3073.—U. S. v. Van Schaack 
Bros. Chemical Works, 33 F.Supp. 822. 


D.C.11l. Where statutes did not fix 
penal sum of bonds required of person 
desiring to withdraw alcohol from stor- 
age for industrial purposes free of 
basic tax but authorized Commissioner 
of Internal Revenue to issue regula- 
tions necessary to secure revenue, penal 
sum fixed by commissioner was re- 
quired to be reasonable and within the 
discretion of the commissioner. Na- 
tional Prohibition Act, tit. 3, 27 U.S. 
C.A, , 71 et seq.; Revenue Act 1926, 
§ 900(38), 26 U.S.C.A. Int.Rev.Acts; 
Denatured Alcohol Act, 26 U.S.C.A. Int. 
Rev.Code §§ 3070, 3072, 3073.—U. S. vy. 
Van Schaack Bros. Chemical Works, 
33 F.Supp. 822. 


Where statutes did not fix penal sum 
of bonds required of person desiring 
to withdraw alcohol from storage for 
industrial purposes free of basic tax 
but authorized Commissioner of Inter- 
nal Revenue to issue regulations neces- 
sary to secure revenue, after the re- 
duction of basic tax from $2.20 per 
proof gallon to $1.10 per proof gallon, 
penal sum of $4.50 per wine gallon 
fixed by commissioner for unlawfully 
diverted alcohol was arbitrary, ex- 
cessive, and beyond power delegated to 
the commissioner. National Prohibi- 
tion Act 1926, § 900(3), 26 U.S.C.A. 
Int.Rev.Acts; Denatured Alcohol Act, 
26 U.S.C.A. Int.Rev.Code §§ 3070, 3072, 
3073.—U. S. v. Van Schaack Bros. 
Chemical Works, 33 F.Supp. 822. 

D.C.lll. The primary purpose of 
bond guaranteeing compliance with 
terms of permit for withdrawal of 
alcohol for industrial use is to in- 


demnify government against possible 
evasion of basic tax by misapplication 
of the alcohol. National Prohibition 
Act,. tit. "3))27 U.S.C.A. § al et seas, 
Revenue Act 1926, § 900(8), 26 U.S. 
C.A. Int.Rev.Acts; Denatured Alcohol 
Act, 26 U.S.C.A. Int.Rev.Code §8§ 3070, 
3072, 3073.—U. S. v. Van Schaack 
Bros. Chemical Works, 33 F.Supp. 822. 

Where statutes did not fix penal sum 
of bond required of persons desiring to 
withdraw alcohol from storage for in- 
dustrial purposes free of basic tax 
but directed Commissioner of Internal 
Revenue to issue such regulations as 
might be necessary to secure revenue, 
the authorization left the form of the 
security to the discretion of the com- 
missioner circumscribed by the nature 
and amount of the basic tax. National 
Prohibition Act, tit. 8, 27 U.S.C.A. 
71 et seq.; Revenue Act 1926, § 90 
(3), 26 U.S.C.A. Int.Rev.Acts;  Dena- 
tured Aleohol Act, 26 U.S.C.A. Int.Rey. 
Code §§ 3070, 3072, 3073.—U. S. v. Van 
Schaack Bros. Chemical Works, 33 F. 
Supp. 822. 

D.C.Ky. Courts should be slow to 
hold that collecting agencies of the 
government, in absence of direct and 
positive proof, have overstepped bounds 
of propriety in performing their duties 
of collecting revenue.—Duncan v. U. S., 
39 F.Supp. 962. 

D.C.Ky. Evidence that taxpayer was 
worried and harassed by financial de- 
pression and that he was called on by 
representatives from office of the col- 
lector of internal revenue would not 
warrant setting aside compromise of 
tax liability, on ground of duress, after 
the Supreme Court in an unrelated case 
had determined that no tax liability 


SR alc Vv. USS 4/39) Supp: 
Where Justice Department was 


charged with responsibility of insti- 
tuting and defending revenue cases, a 
compromise accepted by the Justice De- 
partment was valid though made with- 
out advice and consent of the Secretary 
of the Treasury or any undersecretary 
of the treasury.—Dunecan vy. U. §&., 39 
F.Supp. 962. 


D.C.Md. In actions against surety on 
bonds of manufacturer which used spe- 
cially denatured alcohol under-the Pro- 
hibition Act, declarations alleging that 
permits to obtain and manufacture spe- 
cially denatured alcohol into products 
known as lacquer thinners was ob- 
tained by the manufacturer by fraudu- 
lent misrepresentations that there was 
a wide industrial use for lacquer thin- 
ners, and that principal acted in fraud- 
ulent scheme to evade laws by sup- 
plying large illicit market for bever- 
age alcohol through the sale of lacquer 
thinners, stated a breach of bonds con- 
ditioned on payment at rate of $2 per 
wine gallon for all denatured alcohol il- 
legally or unlawfully diverted, lost, or 
unaccounted for in violation of manu- 
facturer’s permit and the law and regu- 
lations. National Prohibition Act, tit. 
34 1 et seq., 27 U.S.C.A. § 71 et seq. 
—U. 8. v. U. S. Guarantee Co., 34 F. 
Supp. 911. 


D.C.N.J. Where receiver had been 
appointed for insolvent debtor, pay- 
ment of government’s claim for de- 
linguent income taxes by trustee-mort- 
gagee, to protect mortgage estate, 
would not put city having claim for 
delinquent personal property taxes 
among those having priority, since the 
trustee-mortgagee would not be a 
“stranger” or ‘volunteer’ and unon 
payment would be subrogated to same 
preference in distribution of assets of 
debtor that government would have 
had but for the payment by the trus- 
tee-mortgagee. 31 U.S.C.A. § 191.— 
popike y. C. Pardee Works, 35 F.Supp. 

Where federal government had claim 
for delinquent income taxes against re- 
ceivership estate and, in case govern- 
ment proceeded against real estate to 
satisfy claim, trustee-mortgagee would 
be compelled to pav government's 
claim to protect the mortgage estate 
from loss by reason of government’s 
superior claim, city’s conditional bid 
for receivership assets payable by sur- 
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2 affiliated corporations filed 
consolidated income tax return and 
one corporation paid entire tax and 
relied upon the affiliate for reimburse- 
ment, receiver of the corporation pay- 
ing tax could not be subrogated to 
rights of government against the affili- 
ate, since the corporation paying tax 
was a “volunteer” and therefore pay- 
or’s receiver would not be directed to 
file preferred claim against the insol- 
vent affiliate for reimbursement. Reve- 
nue Act of 1924, § 240, and Revenue 
Act of 1926, 2§ 240, 26 U.S.C\A.. Int. 
Rev.Acts, pages 44 and 191.—Ioulke v. 
C. Pardee Works, 35 F.Supp. 734. 
D.C.N.J. Generally under our system 
of tax collection, one must pay first 
and litigate afterwards.—Sirian Lamp 
Co. v. Manning, 36 F.Supp. 539. 
D.C.N.Y. That lessee railroad had 
previously paid income taxes assessed 
against lessor railroads and lessee on 
rentals received by lessors was not im- 
ortant in itself on question whether 
essee was liable to pay income taxes 
assessed for 1933, 1934, and 1935, nor 
was it necessary that there be taxes 
due from lessors to the United States 
when leases were executed, since the 
terms of the leases were controlling.— 
Bie S. v. Warren R. Co. 39 F.Supp. 
Under leases of railroad property and 
franchises requiring lessee railroad to 
pay and discharge all taxes and assess- 
ments imposed on property leased and 
to pay all legal claims: and demands 
against lessors, lessee agreed to pay 
all taxes including federal income taxes 
assessed against lessors on rentals re- 
ceived under leases.—U. 8S. v. Warren R. 
Co., 39 F.Supp. 135. 
‘The United States may sue a third 
party beneficiary who has agreed with 


‘another party to pay the federal income 


tax of that other party, and hence 
could recover from:lessee railroad fed- 
eral income taxes assessed against 
lessor railroads on rentals received un- 
der leases which required lessee to pay 
those taxes.—U. S. v. Warren R. Co., 
39 F.Supp. 135. 

“Where lessee railroad was directed to 
pay rentals under leases to_ lessors’ 
stockholders, and lessee agreed to pay 
all taxes assessed against lessors. in- 
eluding federal income taxes on rentals 
received, stockholders had no ‘‘vested 
rights” in rent moneys in lessee’s hands 
until paid over, and lessee could be 
required to turn over to the govern- 
ment rent moneys in its hands at time 
of notice of lien and levy, filed and 
served on lessee for income taxes as- 
sessed against lessors, since the right to 
force lessee to pay lessors’ income taxes 
and accrued rentals under leases con- 
stituted valuable “property rights” sub- 
ject to lien. 26 U.S.C.A. Int.Rev.Code, 
§§ 3670, 3671, 3690.—U. S. v. Warren 


R., Co., 39 F.Supp. 135. 
D.C.Pa. The statute authorizing the 
internal revenue collector to collect 


federal income taxes by distraint from 
one who has property rights of tax- 
payers in his hands is designed to 
protect the right of the sovereign in 
the collection of his taxes. 26 U.S.C.A. 
Int.Rev.Code, § 3710(a, b).—U. S. v. 
Metropolitan Life Ins. Co., 36 F.Supp. 
oo OF 

D.C.Pa. Where corporation issuing 
bonds covenanted to pay two per cent. 
normal federal income tax at _ the 
source, and deposit agreement author- 
jzed the bondholders’ protective com- 
mittee to accept rentals theretofore 
payable by lessee to corporation and 
to use funds so received for payment 
of interest and principal of bonds, and 
committee entered into agreement with 
eorporation by which corporation. as- 
signed lease to committee, committee 
was not the “obligor” within statute 
requiring obligor’ to deduct and with- 
hold two per cent. normal income tax, 
and hence committee was not liable 
for payment of the two per cent, with- 
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holding tax, Revenue Acts 1932, 1934, 
1936, § 143, 26 U.S.C.A. Int.Rev.Acts, 
pages 535, 718, 886.—Biddle v. U. S., 
36 F.Supp. 534. 

D.C.Wash. Where federal govern- 
ment could not maintain its claim 
against winery for tax on _ distilled 
spirits because such claim had been in- 
cluded in a settlement and compromise, 
the government could not maintain an 
action for amount of tax on bond given 
by winery to assure faithful compli- 
ance with laws of United States. 26 
U.S.C.A. Int.Rev.Code, §§ 3250, 3251; 
3254, 3255, 3612: Liquor Taxing Act 
of 1934, 48 Stat. 313-—U. S. v. Coast 
Wineries, 39 F.Supp. 526. 

D.C.Wash. Where claim of federal 
government against winery, which was 
adjudicated a bankrupt, for tax on 
distilled spirits was included in a set- 
tlement and compromise the govern- 
ment was “estopped” from bringing an 
action for amount of tax on bond 
given by winery to assure faithful 
compliance with laws of United States. 
26 U.S.C.A. Int.Rev.Code, §$ 3250, 3251, 
8254, 3255, 3612: Liquor Taxing Act 
of 1934, 48 Stat. 313.—U. S. v. Coast 
Wineries, 39 F.Supp. 526. - 


D.C.W.Va. Statute providing that if 
invested capital of taxpayer is de- 
creased by commissioner and such de- 
crease is due to fact that taxpayer 
failed to take adequate deductions in 
previous year, with result that there 
has been overpayment of income or ex- 
cess profit taxes overpayment shall be 
credited or refunded without filing of 
claim therefor, was enacted to remedy 
harsh situation imposed on taxpayer, 
and, to be entitled to relief, taxpayer 
must have been assessed_a higher tax 
in a subsequent year and the increase 
must be directly traceable to deduc- 
tions which have arisen out of some 
change in invested capital that would 
have permitted the taxpayer to reduce 
his net income for a prior year had he 
known of the change before he paid 
the tax. Revenue Act 1926, § 284(c), 
26 U.S.C.A. Int.Rey.Acts, p. 220.—Unit- 
ed Pocahontas Coal Co. v. U. S., 33 F. 
Supp. 660. 

In statute providing that if ‘in- 
vested capital of a taxpayer is de- 
ereased” by the commissioner and such 
decrease is due to fact that taxpayer 
failed to take adequate deductions in 
previous year, with result that there 
has been overpayment of income or 
excess-profit taxes, amount of over- 
payment shall be credited or refunded 
without filing of a claim therefor, the 
quoted words mean a decrease in the 
figure used by the revenue bureau in 
assessing the taxpayer and determin- 
ing the amount of tax he should, pay 
and do not necessarily mean either the 
actual invested capital or the reported 
invested capital. Revenue Act 1926, § 
284(c), 26 U.S.C.A. Int.Rev.Acts, p. 220. 
—United Pocahontas Coal Co. vy. U. S., 
33 F.Supp. 660. 

Statute providing that if invested 
eapital of taxpayer is decreased and 
such decrease is due to fact that tax- 
payer failed to take adequate deduc- 
tions in previous year, with result 
that there had -been overpayment of 
income or excess profit taxes in previ- 
ous year, then overpayment shall be 
eredited or refunded without filing of 
claim therefor, is a remedial statute 
enacted to remedy harsh situation that 
might be imposed on taxpayer because 
of privilege of government to audit 
taxpayer’s records at time subsequent 
to expiration of time limit for refund 
claim; but, where taxpayer suffers no 
disadvantage and is not placed in a 
harsh situation, the taxpayer may not 
use the statute to relieve itself of the 
results of its own laches. Revenue Act 
1926, § 284(ce), 26 U.S.C.A. Int.Rev. 
Acts, p. 220.—United Pocahontas Coal 
Cos vie S233 R-Supp! 660: 


D.C.W.Va. The statute, providing 
summary method of enforcing personal 
liability of administrator for estate tax 
by notice to administrator with oppor- 
tunity to pay and sue for refund or to 
be heard before Board of Tax Appeals 
with right to appeal to courts, did not 
create new obligation, but merely pro- 
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vided new remedy for enforcing an ex- 
isting obligation. 31 U.S.C.A. § 1923. 
Revenue Act 1926, § 316, 26 U.S.C.A. 
Int.Rev.Acts, page 254.—U. S. vy. First. 
Huntington Nat. Bank, 34 F.Supp. 578.- 

D.C.Wis. Where government  with- 
held action to collect deficiency tax as- 
sessment at specific request of taxpay- 


er, taxpayer was “estopped” to assert 


that collection of deficiency tax assess- 
ment by government was barred by 
limitations when government sought to 
credit a refund for overpayment of 
taxes against deficiency tax assess- 
ment, Revenue Act 1918, § 234(a) (4, 
7), 40 Stat. 1078; Jud.Code § 24(20),. 


28 U.S.C.A. § 41(20)—Newport Co. v.. 
U.S., 34 F.Supp. 588. ; 
Ct.Cl. Where taxpayer and husband, | 


residents of -California, made agree- 
ment in May, 1930, whereby ineome 
earned by each was to be free from 
community rights of the other and. 
paid income taxes on basis of agree- 


r 


rh 


ment during 1930 and 1931, and com- 
missioner taxed taxpayer and husband ~ 


each with one-half of their joint income, 


which resulted in deficiency in taxpay- — 


er’s tax liability and in overassessment 


against husband, 


Code Cal. § 161la.—Claire v. U. S., 34 F. 


Where consent executed by taxpayer 
and taxpayer’s husband was an agree-— 
ment between them and commissioner: 


as to application of husband’s ‘over- _ 
assessment of income taxes, and agree- | 
ment was consummated in accordance © 
with its terms, agreement was not sub- | 


ject to revocation without consent of 
parties. Revenue Act 1928, § 322, 26. 


U.S.C.A. Int,Rey.Acts, page 436.—Claire 


v. U. S., 34 F.Supp. 1009. ‘ 
Where consent filed by taxpayer and 


7 
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\ 
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husband in December, 1932, and June, ~ 


1933, to application of then outstanding ~ 


overassessment of income taxes against 
husband to then outstanding deficiency 
of taxpayer had been fully consum- 
mated, consent agreements were functus: 
officio and could not be subsequently 


i 


f 


availed of to rescind action previously — 


taken under them, 
availed of to credit overpayment by 
taxpayer against a present deficiency 
of husband. Revenue Act 1928, § 322, 
26.U.S.C.A. Int.Rev.Acts, 
Claire v. U. S., 34 F.Supp. 1009. 


Ct.Cl. Where taxpayer made payment 


in 1926 to satisfy -deficiencies for 1919 | 


and years prior to 1918, but an over- 
payment for 1918 was properly first 
applied to satisfy the deficiencies, the 
1926 payment was properly applied on 
outstanding tax for 1920, and taxpayer 
eould not recover amount ‘so applied.—_ 
Basten Kodak Co. y. U. S., 34 F.Supp. 


Cal.App. Where all the stock of a 
corporation was sold by agreement ef- 
fective July 1, 1928, in order to give 
buyer control of certain oil leases and 
related properties which were not as- 
signable without lessors’ consent, but 
corporation’s other property, referred 
to in the sale agreement as ‘reserved 
properties”, was transferred to new 
corporation owned by old corporation’s 
stockholders, and stockholders agreed 
to “pay or cause to be paid * * * 
all money due to any person, firm or 
corporation on account of any matters 
or things whatsoever relating to said’ 
reserved properties,’”’” stockholders were 
liable to buyer and buyer’s assignee 
for amount of federal income tax paid 
by buyer on income for the first half of 
1928 from the operation of both “trans- 
ferred properties” and “reserved prop- 
erties”. Code Civ.Proc. §§ 938, 1860; 
Civ.Code, §§ 1647, 1650.—Berylwood Iny. 
Co. v. Graham, 111 P.2d 467. 

In agreement by stockholders to sell 
all stock of the corporation, providing 


and could not be 


page 4386.— — 


/ 
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- ration’s stock, 


ergs were liable therefor, 
~ to the stock did not pass until later 


»P.2d. 467 
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that stockholders would pay or cause 
to be paid all money due on account 
of any “matters or things whatsoever” 
relating to certain properties of the 
corporation, . the quoted phrase was 
broad enough to cover federal income 
taxes on income partially derived from 
operation of such properties.—Beryl- 
wood Inv. Co. v. Graham, 111 P.2d 467. 
Under agreement by stockholders to 
sell all stock of the corporation, pro- 
viding that stockholders. would pay 
money due on account of properties re- 
served by the corporation, in deter- 
mining stockholders’ liability for in- 
come taxes for first half of the year 
during which agreement was made, 
whether regulations applicable to affili- 
ation of corporations during taxable 
year covered the situation, and whether 
filing of return for portion of year 
was mandatory or optional, was imma- 
terial, where separate tax return for 
portion of year was filed and govern- 
“ment accepted the tax without objec- 
_'tion.—Berylwood Inv. Co. v. Graham, 
“111 P.2d 467. 

Under contract for sale of all corpo- 
providing that selling 
stockholders would pay or cause to be 
paid all bills incurred, money borrow- 
ed before specified date, and all money 
due on account of any matters or 
things whatsoever relating to reserved 
_ properties, tax on income prior to such 

date was ‘due’, and hence stockhold- 
. though title 


: 


‘date.—Berylwood Inv. Co. v. Graham, 
111 P.2d 467. 


-- Under contract for sale of all of cor- 


-poration’s stock providing that selling 


stockholders would pay or cause to be 


paid all money due from corporation to 
any ‘‘person, firm or corporation”, fed- 
eral income tax was included as against 
contention that the federal government 
was not a ‘person, firm ‘or corpora- 
tion’, since designation of the party to 
be paid was incidental and subordinate 
to the general intent. Civ.Code, § 1650. 
—Berylwood Inv. Co. v. Graham, 111 


- Under contract for sale of all of cor- 
poration’s stock, effective July 1, 1928, 
providing that selling stockholders 
would pay or cause to be paid money 
due on account of matters “relating 
to said reserved properties’, and de- 
fining “‘reserved . properties’ as com- 
prising. oil leases and other property 
which had been transferred to a new 
corporation in order to prevent control 
thereof from passing to. buyer of the 
stock, federal tax on income from all 
of corporation’s properties prior to 
July 1, 1928, was payable, by stock- 
holders rather than by buyer, since 
property for the period in which buy- 
er had no interest was “reserved prop- 
erty” within terms of the contract, and 
full amount, of obligation for tax 
thereon was proven, though earnings 
and income tax payable were not segre- 
gated as between types of properties,— 
Berylwood Inv. Co. v. Graham, 111 P. 
2d 467. 
- Under contract for sale of all of cor- 
poration’s stock, providing that selling 
stockholders would pay amounts -due 
on account of matters relating to. re- 
served properties, which comprised oil 
leases and other property that had 
‘been transferred to new corporation 
to prevent buyer of stock from gaining 
control thereof, income from operations 
prior to effective date of the contract 
arose partly from the reserved proper- 
ty, and hence federal income tax meas- 
ured by such income was an _ obliga- 
tion “relating to” reserved property 
within reasonable meaning of the con- 
+ tract.—Berylwood Iny. Co. v. Graham, 
111 P.2d 467. 


Ky. Where decedent dies intestate, 
in absence of specific direction to con- 
trary, all classes of beneficiaries par- 
ticipating in net value of estate left 
after federal estate tax is satisfied and 
deducted should, as between them- 
selves, regardless of whether property 
received by them from the estate is 
personalty or realty, bear just portion 
of the federal estate tax. 26 U.S.C.A. 
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Int.Rey.Code, § 810.—Martin vy, Martin’s 
Adm’r, 142 S.W.2d 164, 283 Ky. 513. 

Mass. The federal estate tax is-a 
charge against the estate, but the state 
tax, while payable in the first instance 
by the executor or administrator, must 
ultimately be paid by the legatee or 
other persons who have received the 
decedent’s property. Revenue Act 1926, 
§ 301(a), 26 U.S.C.A. Int.Rev.Code, § 
810; Revenue Act 1932, § 401, as 
amended by Revenue Act 1935, § 201, 
26° U.S.C/A.Int.Rev.Code, § 935; G.L. 


ae ids 


.(Ter.Ed.) ec. 65, § 17.—Beals v. Magenis, 


31 N.E.2d 20, 307 Mass. 547. 

Mass. A testator may allow the bur- 
den of both federal estate taxes and 
state legacy and succession taxes to 
fall where the law has placed it, or 
may shift the burden and provide that 
it shall be ultimately paid out of the 
shares of those who otherwise would 
not be required to bear any part of 
either tax. Revenue Act 1926, § 301 
(a), 26 U.S.C.A. Int.Rev.Code, § 810; 
Revenue Act 1932, § 401 as amended 
by Revenue Act 1935, § 201, 26 U.S.C.A. 
Int.Revy.Code, § 9385; G.L.(Ter.Ed.) ec. 
65, § 17.—Beals v. Magenis, 31 N.E.2d 
20, 307 -Mass.. 547. 

The decision on question whether 
testatrix intended to impose on lega- 
tees any portion of the federal estate 
tax depended, not on the interpretation 
of the federal statutes, but on the in- 
tent of the testatrix. as expressed in 
her will. Revenye Act. 1926, § 301(a), 
26 U.S.C.A, Int.Rev.Code, § 810; Rev- 
enue Act 1932, § 401, as amended by 


Revenue. Act 1935, § 201, 26 U.S.C.A. > 


Int.Rev.Code, § 935.—Beals v. Magenis, 
31 N.H.2d. 20, 307 Mass. 547. 
Testatrix’ intention with respect to 
question whether legatees should pay 
any portion of the federal estate tax 
on their bequest was required to be 


ascertained from the whole instrument 


read in the light of the circumstances 
attending its execution and by at- 
tributing due weight to all its lan- 
guage, without stressing provisions of 
doubtful import, and the entire instru- 
ment was required to be studied in or- 
der to learn the general plan she adopt- 
ed as a harmonious method for the 
disposition of her property and to give 
effect to that intent unless prevented 
by some rule of law.. Revenue Act 
1926, § 301(a), 26 U.S.C.A. Int.Rev. 
Code, § 810; Revenue Act 1932, § 401, 
as amended by Revenue Act 1935, § 
201, 26 U.S.C.A, Int.Rev,Code;, § 935.— 
Beals vy. Magenis, 31 N.E.2d 20, 307 
Mass. 547. } 

Though provision for payment of 
state succession tax by legatees was 
superfluous, yet it was significant as 
it served to emphasize testatrix’ de- 
sign that all death duties in reference 
to the amounts of the bequests, in- 
cluding federal estate taxes, should be 
borne by the legatees. . Revenue Act 
1926, § .301(a),° 26° U.S.C.A.’. Int.Rev. 
Code, § 810; Revenue Act 1932, § 4Q1, 
as amended by Revenue Act 1935, 
201, 26.U.8.C.A,. Int.Rev.Code, § 935; 
G.L.(Ter.Hd.) c. 65, § 1 as amended by 
St.1933, ¢. 293.—Beals _v. Magenis, 31 
N.E.2d 20, 307 Mass. 547. 

Where testatrix bequeathed certain 
sums to her nephews and nieces with 
provision that each legatee should pay 
out of the sum bequeathed all “in- 
heritance taxes’, both state and fed- 
eral, which might be assessed on the 
bequests, the nephew and nieces were 
liable for federal estate taxes, where, 
though language of testatrix was not 
accurate, it was apparent that her gen- 
eral intent was that liability for taxes 
should. be allocated to and be payable 


from bequests. Revenue Act 1926, § 
301(a), 26 U.S.C.A, Int.Rev.Code, § 
810; Revenue Act 1932, § 401, ag 


amended by Revenue Act 1935, § 201, 
26 _U.S.C.A. Int.Reyv.Code, § 935.—Beals 
v. Magenis, 31 N.H.2d 20; 307 Mass. 547; 

Where testatrix bequeathed certain 
sums to her nephews and nieces with 
provision that each legatee should pay 
out of sum bequeathed state and fed- 
eral inheritance taxes assessed on the 
bequests, federal estate tax was prop- 
erly apportioned among legatees by de- 
ducting from their shares that part of 


the respective trusts. | 26 


‘the tax: that ‘their 


. federal or state transfer, inheritance or. ak 


bequests bore : 
the net amount of the estate on which 
the tax was calculated, though the tax 
was higher than it would have. been — ; 
if the estate had been barely sufficient 
to pay the bequests in full, since the 
amount deducted from. each bequest 
might be considered the price that the , 
estate paid for the privilege of trans- j 
ferring the property to the legatees. : 
Revenue Act 1926, § 301(a); 26. U.S.C.A. 
Int.Rey.Code, § 810;. Revenue Act 1932, 
401, as amended by Revenue Act 
1935, § 201, 26 U.S.C.A. Int.Rev.Code, 
§ 935.—Beals v. Magenis, 31 N.H.2d 20. 
307 Mass. 547. 
N.J.Ch. Charitable institutions 
which were remaindermen of an inter 
vivos trust, were not entitled to any 
exoneration by, or reimbursement from, 
the beneficiaries of the preceding in- 
terests in that trust, in respect to the 
amount by which the estates in re- 
mainder were diminished by reason of 
the liability of the trust for federal 
estate tax. 26 U.S.C.A. Int.Rev.Code, § 3 
800 et seq.—Morristown Trust Co. v. “ 
Childs, 17 A.2d 559; 128 N.J.Eq. 524. 
N.J.Ch. Testamentary direction that 
executor pay out of the residuary es- 
tate every federal or state transfer, in- 
heritance or estate tax or taxes, made 
no change in liability for federal es- 
tate taxes, since the federal estate tax 
is ordinarily payable out of the residu- i 
ary estate. 26 U.S.C.A. Int.Rev.Code, § 
800 et seq.—Morristown Trust Co. v. 
Childs, 17 A.2d 559, 128 N.J-Hq. 524. 
That testator directed his executor 
to pay out of the residuary estate every ei 


estate tax imposed against his estate F 
or against any gift, devise or bequest. i) 
therein provided, would not render the fe 
residuary testamentary estate liable j 
for the federal estate tax on gifts un- j 
der trust deeds executed before execu- 
tion of the will, though such gifts were, 
or might be determined to be, taxable 
as made in contemplation of death, 
but the tax was required to be borne 
by the beneficiaries of the respective 
trusts, and .was required to be paid 
by the trustees out of the corpora of 
U.S:C.A. Int. 
Rev.Code, § 8 et oseq.—Morristown i 
Trust Co. vy. Childs,-17.A.2d 559, 128 
N.J.Eq. 524, goat ih 
Where decedent executed two trust 
deeds and thereafter executed a will ta 
directing his executor to pay out ‘of 4 
the residuary estate federal estate tax- 7 
es imposed against his estate or any 
gift, devise, or bequest provided for 
by the will, the total federal estate. “4 
tax was to be apportioned among the } 
testamentary estate and the two trust 
estates in the same proportion as ex- 
isted among those three estates with 
respect to the assets of each which en- 
ter into the total tax. 26 U.S.C.A. Int. 
Revy.Code, § 800 et seq—Morristown .~ 
Trust Co. v. Childs, 17 A.2d 559. 128 
N.J Eq. 524. : 
N.Y.Sup. Federal estate tax based 
upon property of decedent’s estate was 
ordered paid out of residuary estate.— 
ere v. D’Hendecourt, 28 N.Y.8.2d 


x 


“Pederal estate tax based upon trust 
estate was prorated among the several 


beneficiaries of the trust.—Barnum vy. ; 
D’Hendecourt, 28 N.Y.8.2d 143. : 
N.Y.Sur. The provision of a will di- § 
recting executors to pay all debts and ; 
funeral expenses and federal estate 


taxes without apportionment was in- 
tended by testatrix to apply only to 
property passing under her will, and 
disclosed no intent to relieve an inter 
vivos trust from bearing its propor- 
tionate share of taxes pursuant to stat- 
ute providing for the apportionment of 
federal and state estate taxes. Dece- 5 
dent Estate Law, § 124.—In re Corlies’ : 
Estate, 21 N.Y.S.2d 243, 174 Mise. 459. é 


N.Y.Sur. A provision in trust inden- 
ture directing payment from principal 
of certain federal and state taxes did 
not relieve the trust from contributing 
to estate taxes under statute relating 
to apportionment of: federal and state 
estate taxes. Decedent HWstate Law, § 
124.—In re Mayer’s Hstate, 22. N.Y.S. 
2d 468, 174 Misc, 917. 


e 


‘Rev.Code, § 


nS * ven ~ de nah x, : 
RA inter Cea created | ‘Dy de- 
- eeased in 1929 must bear proportionate’ 
share of additional. tax imposed under 
‘tax law and, resulting in part from in- 


~ elusion by federal government of the 
. 1929 trust 


in the taxable estate, but 
only the part of trast actually includ- 
ed was required to bear its proportion- 


ate part of the tax. Tax aw, 
249-n; Decedent Estate Law, § 124; 
Revenue Act 1926, § 301, 26 U.S.C.A: 


Int.Rev.Acts, page 225. —In re Soe 
Estate, 22 N.Y.8.2d 468, 174 Misc. 917. 
Estate taxes could not be allocated 
to inter vivos trust created by deceased 
in 1924, where no part of such trust 
was included in taxable estate. Dece- 
dent Estate Law, § 124.—In re Mayer's 
Estate, 22 N.Y.S.2d 468, 174 Mise. 917. 
N.Y.Sur. Under federal estate tax 
statute, United States merely announces 
the sum due and demands payment 
from executors, 
settle the matter of who shall bear the 
burden, and must enforce statutory 
rules for apportionment. Decedent Hs- 
tate Law, § 124; 26 U.S.C.A. Int.Rey. 
Code, § 800 et seq. —In re Del Drago’s 
state, 23 N.Y.S.2d 943, 175 Mise. 489, 
The state of testator’s domicile may 
provide for distribution or allocation 
of federal estate tax. 26 U-S.C.A. Int. 
800 et seq.—In re Del 
23° IN.Y.S220-29435, 275 

Misc. 489 


N.Y.Sur. Under statute providing for 
the proration among persons interested 
in an estate of the amount of federal 
and state estate taxes, the proration 
should be fixed with respect to the fed- 
eral estate tax on the total value of the 
estate as determined by the federal tax- 
ing authorities and with respect to the 
state estate tax on the total value fixed 
by the state taxing authorities. Dece- 
dent Estate Law, § 124; Tax Law, § 
249-m et seq.—In re Tierney’s Dstate, 28 
N.Y.S.2d 354, 176 Mise. 675. 


Drago’s -Estate, 


N.Y.Sur. Where no contention was 
made that executors were negligent 
in paying state and federal estate 


taxes or that they were not paid as 
promptly as possible, penalties paid on 
those taxes were principal charges un- 
der the distinctive language of the 
will.—In re Cochran’s Hstate, 29 N.Y. 
$.2d_ 249, 176 Mise. 809. 

R.I. The employees’ tax collected by 
PEERS under Federal Social Security 
Act is a special trust fund in trust for 
the United States. Social Security Act § 
801 et. seq., 42 U.S.C.A. § 1001 et seq. 
—Rivard y. Bijou Furniture Co., 21 A. 
2d 563. 


§ £59 
C.C.A.Fla. The District Court was 
without jurisdiction to consider an ac- 
tion to enjoin the collection of taxes 
on distilled spirits and cancel tax liens 
and to enter judgment enjoining col- 
lection and cancelling liens in view of 
statute prohibiting the maintenance of 
any action for the purpose of restrain- 
ing the assessment or eollection of any 
tax, since plaintiffs had a plain and 
adequate remedy at law by paying 
taxes and, if refund was denied, suing 
the Collector to recover them. 26 U.S. 
C.A. Int.Rev.Code, § 3653.—Larson v. 

House, 112 F.2d 930. 


C.C.A.N.M. Every statutory require- 
ment as to filing of notice of lien for 
deficiency jncome tax assessment 
against fund deposited in Federal Dis- 
trict Court’s registry by corporation 
filing bill of interpleader as payment 
for labor and materials furnished it by 
taxpayer was met when collector caus- 
ed notice to be recorded in offices of 
District Court for district in which 
such property was situated and clerks 
of counties and Federal District Court 
for district wherein work was perform- 
ed and materials furnished. 26 U.S.C. 
A. Int.Rev.Code, § 3672(a, b).—Citizens 
State Bank of Barstow, Tex., v. Vidal, 
114 F.2d 380. 

C.C.A.N.M. A claim for work, labor, 
and materials furnished is ‘property 
or rights to property’ within statute 
giving the United States a lien for 
unpaid taxes on all property and 
rights to property of person liable for 
payment thereof, though such claim is 
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Int.Rev.Code, § . 


and state courts can, 
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in character. 26 Uisi@-A. 
3670,—Citizens State 
Bank of Barstow, Tex., vy. Vidal, 114 F. 


Piakancible 


. 2d.380. 


A lien for federal income tax defi- 
ciency assessment on all of taxpayer's 
property and, rights to property, in- 
cluding fund paid into Federal District 
Court’s registry by corporation filing 
bill of interpleader as payment for 
labor and materials furnished by tax- 
payer, became effective as of date on 
which assessment list, signed by In- 
ternal Revenue Commissioner, was re- 
ceived in office of collector of district 
in which such property was situated 
and became valid lien prior to that of 
bank, to which claims for such labor 
and materials were subset uenty, as- 
signed by taxpayer. 26 U.S.C.A. Int. 
Rey.Code, §§ 8670-3672.—Citizens State 
Bank of Barstow, Tex., v. Vidal, 114 
F.2d 380. 

C.C.A.N.Y. A salary or wages which 
have been earned may be made subject 
to a lien for unpaid taxes and also 
subject to distraint and levy so far as 
they have accrued when demands for 
payment are made by collector of in- 
ternal revenue, under statute imposing 
liability upon any person in_ posses- 
sion of property, or rights to property, 
subject to distraint, upon which a levy 
has been made, who fails or refuses to 
surrender any of such property. or 
rights to the collector. 26 U.S.C.A. Int. 
Rey.Code, §§ 3690, 3710.—U. 8S. v. Long 
Island Drug Co., 115 F.2d 988, revers- 
ing 29 F.Supp. 73% 

Rights which do not exist at time of 
demand upon taxpayer are not sub- 
jected to any lien under statutes giv, 
ing the United States a lien for unnaid 
tax on taxpayer’s property and rights 
to property. 26 U.S.C.A. Int.Rev. Code, 
§§ 3670-3672, 3690, 3692, 3710.—U. S. 
v. Long Island Drug Co., 115 F.2d 
983, reversing 29 F.Supp. 737. 

C.C.A.Okl. Where object of action 
against Collector of Internal Revenue 
and the United States was to remove a 
tax lien as a cloud upon plaintiff’s title 
to an oil and gas leasehold estate in 
Oklahoma land and the proceeds of 
oil run therefrom, the action was an 
“action against the United States,’ and 
hence judgment for plaintiff was unau- 
thorized where there was no allegation 
or proof of compliance with provisions 
of statute respecting civil actions to 
clear title to realty upon which the 
United States claims a tax lien. 68 Okl. 
St.Ann, § 371; 26 U.S.C.A. Int.Rev.Code, 
§§ 3670-3672, 3678(a), 3679.—Jones v. 
Tower Production Co., 120 F.2d 779. 


Neither counsel for the United States 
nor the Collector of Internal Revenue 
could ‘waive’ conditions or limitations 
imposed by statute respecting civil ac- 
tions to clear title to realty upon which 
the United States claims a tax lien or 
consent that an action might be main- 
tained against the United States and 
collector to remove a tax lien as a cloud 
on plaintiff's title to an interest in 
land. 26 U.S.C.A. Int.Rev.Code, § 3679. 
—Jones v. Tower Production Co., 120 F. 
2d 779. 


C.C.A.Pa. Tax priority is an illus- 
tration of the maxim ‘“salus populi 
suprema lex est’’.—In re Wm, Akers, 

r.,.Co., 121 F.2d 846, reversing 31 F. 
Supp. 900; In re Fidelity Fuel Co., 121 
F.2d 846, reversing 35 F.Supp. 919; In 
re Umans Bleachery, 121 F.2d 846, re- 
versing 34 F.Supp. 694. 

Priority of claim for taxes due the 
United States does not stand on any 
sovereign prerogative, but is exclusively 
founded on actual provisions of stat- 
utes, and such statutes should receive 
a fair and reasonable interpretation, 
according to just import of their terms. 
—In re Wm. Akers, Jr., Co., 121 F.2d 
846, reversing 31 F.Supp. 900; In re 
Fidelity Fuel Co., 121 F.2d 846, re- 
versing 35 F.Supp. 919; In re Umans 
Bleachery, 121 F.2d 846, reversing 34 
F.Supp. 694. 

C.C.A.S.C. After statutory lien for 
income taxes attaches, the property has 
in a sense two owners, the taxpayer 
and to extent of the lien, the United 
States, and hence lien cannot be af- 
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fected by state legislation especting © 
the recording or registering ‘of mort- 

gages or liens, or by homestead, spend- 

thrift trust or stock transfer. acts. 26 

U.S.C.A. Int,Rev.Code, §§ 3670-3672, 

3678.—U. S. v. City of Greenville, 118 | 
F.2d 963, reversing U. S. v. Woodside, 
34 F.Supp. 281. 

The lien for federal income taxes 
cannot, without consent of Congress, 
be affected ne exercise of state taxing 
power. 26 U.S.C.A. Int.Rev.Code, §§ 
3670-3672, 3678; U.S.C.A.Const. art. 1, 

§ 8; art. (Gates eps City of Green, 
ville, 118 F.2d 963, reversing U. Ss. Ye 
Woodside, 34 F.Supp. aol 

The statutory lien of federal govern- 
ment for income taxes is not analogous 
to that of holder of mortgage lien, in 
that rights of mortgagee as well as — 
mortgagor are subject to state’s power © 
to tax, but rights of federal govern — 
ment are not subject to that power. 2 
U.S.C.A. Int.Rey.Code, §§  3670- 3672, 
3678.—U. S. v. City of Greenville, — 118 
F.2d 963, reversing U. S. v. Woodside, 
34 F.Supp. 281. * 

C.C.A.S.C., When properly perfected, fe 
lien for income taxes is a charge upon 4 
specific property of taxpayer, for satis- — 
faction of which the property may be © 
sold, and is not a mere inchoate lien or @ 
right to lien. 26 U.S.C.A, Int.Rev.Code, — 
§§ 3670-3672, 3678.—U, S. v. City Obi 
Greenville, 118 F.2d 963, Severn Us 
S. v. W oodside, 34 F.Supp. 281. 

C.C.A.8.C. Liens of the United States i 
for income taxes, though igeneral liens — 
on all of taxpayer's property, were en- 
titled to priority over subsequently. ac- |, 
quired liens of state, county and city, © 
assessed against the’ specific. propert; 
26 _U.S.C.A. Int.Rev.Code, §§ 3670-3672, 
3678; Code S8.C.1932, §§ 2569, 2571, 
7376, 7470.—U. 8. -v. City “of Greenville, 
118 F.2d. 9638, reversing U. Ss. Vv. Wood 
side, 34 F.Supp. 281. 

Liens of the federal povcraiiene and 
liens of the states are on an equal. basis 
for application of the principle “first — 
in time, first in right’, which is ordin- & 
arily applied to priority of liens, and is 
applied between tax lien and other 
liens where the tax lien is not made — 
paramount by statute.—U. S. v. City of 
Greenville, 118 F.2d 968, reversing U. 4 
vy. Woodside, 34 F.Supp. 2810 es 

In determining priority of federal in- 
come tax lien over state, county and _ 
city tax liens, where no distribution. inn 4 
insolvency proceeding was involved, 
the statute providing for priority in in- 
solvency of debts due the United States — 
was inapplicable. 31 U.S.C.A. § 191.—_ 
UU. v. City of Greenville, ‘118 FF. a 
963, reversing U.S, v. Woodside, 34 F 
Supp. 281. 

C.C.A.8.C. When properly parrceieds 
lien for income taxes is a charge upon — 
specific property of taxpayer, for satis-— 
faction of which the property may be — 
sold, and is not a mere inchoate lien » 
or right to lien. 26.U-S.C.A. Int.Rev. — 
Code, §§ 3670-3672, 3678.—U. S. v. City _ 
of Greenville, 118 BP. 2d_ 963, reversing 
Ws 8! ave Woodside, 34 F.Supp. 281. 

C.C.A.Tex. Where partners did busi- — 
ness under trade-name, under which 
permit to operate refinery was obtained, 
business was registered, and taxes were 
paid to the United States, and two part- | 
ners executed trust deed to third part- 
ner to secure their joint indebtedness | 
to third partner, and after executio. 
of such trust deed, but before its re- 
cording and without notice thereof to 
one having authority to bind the Unit- 
ed States, the United States filed notices 
of tax liens for gasoline taxes against. 
the partners, doing business under the 
trade-name, United States was a “credi- 
tor’ within terms of statute making un- 
recorded instruments void as against 
ereditors, and tax lien was superior to 
lien of trust deed. Rev.St.Tex.1925, 
art. 6627; 26 .S.C.A. Int.Rev.Code, 


§ 3670.—Underwood vy. U. S., 118 F.2d 
760, affirming 37 F.Supp. 824. 
D.C.Mich. The Michigan statute re- 


quiring notices of federal tax liens to 
deseribe the land on which the lien is 


claimed igs valid, and, under the fed- 
eral act withholding validity from 
liens as against purchasers and oth- 


ers until notice has been filed in ac- 


. 


 3690.—U. S. v. Warren R. 


1 
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cordance with the law of the state, 
an income tax lien was invalid as 
against a purchaser in good. faith, 
where the notice, though filed with the 
register of deeds as required by the 
state statute, did not describe the land. 
- Rey.St. § 3186, as amended by Revenue 
Act 1928, § 613, 26 U.S.C.A. Int.Rey. 
Acts, page 461; Revenue Act 1936, § 
802(a), 26 U.S.C.A. Int.Rev.Acts, page 
956; Comp.Laws Mich.1929, § 3746.—U. 
S. v. -Maniaci, 36 F.Supp. 293, affirmed 
116 F.2d 935. f 
D.C.N.Y. Where railroad leases di- 
rected lessee to pay rentals to lessors’ 
stockholders, and lessee agreed to pay 
all taxes assessed against lessors in- 
cluding federal income taxes on rentals 
received, stockholders possessed a “con- 
tract right” which could be enforced 
against lessee in event of breach of 
lease, but the’ federal government had 
a lien for income taxes on such property 
of lessors as was held by lessee, and 
that lien was paramount to the stock- 
holders’ contract right and attached to 
eid as well as tangible property. 
26 U.S.C.A. Int.Rev.Code, §§ SRE 
0:3 4 


- Supp. 135. 


Where lessee railroad was directed 
to pay rentals under leases to lessors’ 
stockholders, and lessee agreed to pay 
all taxes assessed against lessors in- 
cluding federal income taxes on rentals 
received, stockholders had no “vested 
rights” in rent moneys in lessee’s hands 
until paid over, and lessee could be 
required to turn over to the government 
rent moneys in its hands at time of 
_ notice of lien and levy, filed and served 
on lessee for income taxes assessed 


'/ against lessors, since the right to force 


ey 


lessee to pay lessors’ income taxes and 
- aecrued rentals under leases constituted 
valuable “property rights’’ subject to 
lien. 26 U.S.C.A. Int,Rev.Code, §§$ 3670, 
3671, 3690.—U. S. v. Warren R, Co., 39 
“E.Supp. 135. 
 p.C.Pa. Certificates of discharge of 
_ federal tax liens against certain realty 
issued by the collector of internal rey- 
enue under statutory authority were 
eonclusive that liens on that realty coy- 
ered by the certificates were extin- 
guished. 26 U.S.C.A. Int.Rev.Code, §§ 


 3674(b), 3675.—Bowen yv. Baker, 35 F. 


he 


\ 


Supp. 852. 

-- D.C.S.C. The statute giving to Unit- 
ed States a prior lien for debts owing 
to United States by insolvent person or 
by person committing act of bankrupt- 
cy did not give United States priority 


jn distribution of proceeds of sale of 


‘ 


x 


t 


realty ordered in suit by United States 
to foreclose liens for unpaid income 
taxes, in absence of showing of insolv- 
ency or act of bankruptcy. 31 _U.S.C.A. 
§ 191; 26 U.S.C.A. Int.Rev.Code, §§ 
3670-3679, U.S.C.A.Const. Amend. 16.— 
U. S. v. Woodside, 34 F.Supp. 281. 
p.C.Tex. Where the United States 
filed for record in the tax lien records 


P\ of Gregg County, Texas, notices of tax 


liens for gasoline taxes owing by part- 
nership, the tax liens attached not only 
to partnership property but attached 
also to property individually owned by 
two partners. 26 U.S.C.A. Int.Rey.Code, 
§§ 3670, 3672.—Underwood v. U. S., 37 
F.Supp. 824, affirmed 118 F.2d 760. 
D.C.Tex. The United States which 
filed for record in the tax lien records 
of Gregg County, Texas, notices of tax 
liens for gasoline taxes was a “‘credi- 
tor” of the taxpayer within Texas stat- 
ute making an unrecorded trust deed 
void as to creditors, and the recorded 
tax liens of the United States were 
superior to plaintiff’s prior unrecorded 
trust deed lien. Vernon’s Ann.Civ.St. 
Tex art. 6627; 26 U.S.C.A. Int.Rey. 
Code, §§ 3670, 3672.—Underwood v. U. 
oe 37 F.Supp. 824, affirmed 118 F.2d 
lil. When property was sold by the 
collector of internal revenue under 
warrants of distraint for nonpayment 
of income tax, and collector’s deed was 
issued in pursuance thereof and deliv- 
ered, collector’s lien against the par- 
ticular property was exhausted and the 
title of the delinquent taxpayer passed 
to the United States, and the United 
States was no longer a “lien claimant” 
within act giving consent to be named 
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a party in a suit brought to secure an 
adjudication touching any mortgage 
or other lien the United States may 
have or claim on premises involved, 
ULS.C.A. 901.—Sissman vy. Chicago 
Title & Trust Co., 32 N.H.2d 132, 375 
Tll. 514, affirming 25 N.H.2d 599, 303 
Ill.App. 620. 

N.J.Ch. The lien of the state for a 
transfer inheritance tax and the lien 
of the United States for an estate tax 
were superior to town’s municipal tax 
liens which fastened to the realty after 
the death of the owner of- the realty. 
NwJ.S.A. 54:5-6, 54:36-5—Town 0 
Irvington vy. Ollemar, 16 A.2d 563, 128 
N.J.Eq. 402. 

The lien of a general creditor of a 
decedent is subordinate to inheritance 
tax and estate tax liens, as well as 
municipal liens.—Town of Irvington y. 
Ollemar, 16 A.2d 568, 128 N.J.Ha. 402. 

N.Y.City Ct. The government has no 
lien for taxes in absence of statute, and 
after creating a lien Congress may 
postpone the government’s claim, and 
it may extend the list of those to whose 
claims it is prepared to defer its own. 
26 U.S.C.A. Int.Rev.Code, §§ 3670-3672. 
—Manufacturers Trust Co. v. Sobel, 26 
N.Y.S.2d 145, 175 Misc. 1067. 

N.Y.City Ct. Lien of judgment ob- 
tained prior to time of filing of notice 
with clerk of Federal District Court of 
lien for income and social security 
taxes previously assessed by the gov- 
ernment against the judgment debtor 
was prior to lien of the government for 
taxes. Civil Practice Act, § 796; 26 
U.S.C.A. Int.Rev.Code, §§ 3670-3672.— 
Manufacturers Trust Co. v. Sobel, 26 
N.Y.S.2d 145, 175 Misc. 1067. 

In determining whether judgment 
lien was superior to lien for income 
and soeial security taxes where notice 
of lien for taxes was not filed until 
after judgment was rendered, there was 
no room for construction of federal 
statute regarding government’s lien for 
taxes and priority thereof, since the 
statute as to the classes of persons en- 
titled to priority was specific and was 
an act of self-abnegation upon the part 
of the government in the collection of 
taxes by which it must abide. 26 U. 
S.C.A. Int.Rev,Code, §§ 3670-3672.— 
Manufacturers Trust Co. v. Sobel, 26 
N.Y.S.2d 145, 175 Mise, 1067. 


Pa.Com.Pl. A claim of the Federal 
Government for social security taxes, 
which has been duly entered as a lien 
against an employer pursuant to the 
Act of Congress of August 14, 1935, 49 
Stat. 620, 42 U.S.C:A. § 301 et seq., and 
duly indexed in the Federal tax lien 
index of thé county in which the em- 
plane was operating, pursuant to the 

ennsylvania Act of May 1, 1929, P.L. 
1215, sec. 1, 74 P.S. § 141, is entitled 
to be first paid out of the proceeds of 
the sale of personal property of the em- 
ployer in distraint proceedings, before 
distribution to the landlord.—L. Greif 
& Bros. v. Sweigart, 38 D. & C. 561, 54 
York 56. 
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C.C.A.Mich. Bank from which United 
States sought to recover for bank’s re- 
fusal to surrender money on deposit al- 
legedly belonging to a taxpayer could 
not defend on ground that levy to en- 
force tax lien had been prematurely is- 
sued. Revenue Act of 1926, § 1114(e), 
26 U.S.C.A. Int.Rev.Acts, page 325.— 
Commonwealth Bank v. U. S., 115 F.2d 
327, affirming U. S. v. Commonweaith 
Commercial State Bank, 27 F.Supp. 787. 

In action by the United States to re- 
cover for bank’s refusal to surrender 
money on deposit allegedly belonging 
to a taxpayer, wherein bank relied as 


a defense on a lien arising out of 
agreement by taxpayer that bank 
should retain deposit as indemnity 


against loss which bank might incur 
because of taxpayer’s alleged forgery 
of checks deposited by him, evidence 
did not establish agreement with suffi- 
cient certainty to sustain the defense. 
Revenue Act of 1926, § 1114(e), 26 US. 
C.A. Int.Rev.Acts, page 325.—Common- 
wealth Bank v. U. S., 115 F.2d 327, af- 
firming U. 8. v. Commonwealth Com- 
mercial State Bank, 27 F.Supp. 787. 
Bank from which United States 
sought to recover for bank’s refusal to 


surrender money on deposit allegedly 


® abet 


belonging to taxpayer could not com- 
plain of alleged error in dismissal of 
intervener to whom taxpayer had al- 
legedly assigned the deposit, in absence 


of appeal by intervener and in view of 


denial in bank’s answer to intervening 
petition of intervener’s rights under his 
assignment. Revenue Act of 1926, § 
1114(e), 26 U.S.C.A. Int.Rev.Acts, page 
325.—Commonwealth Bank v. U. 8., 115 
¥.2d 327, affirming U. S. v. Common- 
wealth Commercial State Bank, 27 F. 
Supp. 787. 

The proceeding by the United States 
to recover for refusal to surrender 
property in defendant’s possession be- 
longing to a delinquent taxpayer is not 
an action in rem nor a suit for the col- 
lection of a tax, but is a suit to enforce 
personal liability for failure to surren- 
der property belonging to a delinquent 
taxpayer, wherein no defense is recog- 
nized except absence of property or 
property rights of taxpayer in the de- 
fendant’s possession, or the defense 
that the property or right is not sub- 
ject to distraint, or is subject to an at- 
tachment or execution under some judi- 
cial process. Revenue Act of 1926, § 
1114(e), 26 U.S.C.A. Int.Rev.Acts, page 
325.—_Commonwealth Bank v. U. 8S., 115 
F.2d 327, affirming U. S. v. Common- 
wealth Commercial State Bank, 27 F. 


Supp. 787. 
C.C.A.Pa. Where tax collection waiv- 
ers executed by corporate taxpayers 


contained riders protectin internal 
revenue collector against invidious con- 
sequences which might follow forbear- 
ance, the collector could distrain at 
any time after expiration of the waiv- 
ers, pursuant to statute withdrawing 
defense of limitation in certain cases, 
notwithstanding expiration of one-year 
limitation provided by such statute, 
which was one of the consequences 
against which the collector was pro- 
tected. Revenue Act 1928, § 611, 26 
U.S.C.A. Int.Rev.Act, page 461.—Pitts- 
burgh Can Co. v. U. S., 113 F.2d 821. 
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C.C.A.9. Where in determining tax- 
able income from sales of subdivided 
lots of real estate, acquired before 
March 1, 1913, for years prior to 1931, 
a wrong base price had been used so 
that the true base of the cost of all 
the lots, both sold and unsold, had 
been exceeded before December 31, 
1930, the taxpayer was liable to suits 
by the government for the amounts 
which its tax had been reduced by the 
Commissioner’s error in over-allowance 
in the base. Revenue Act 1928, §§ 111, 
113, 26 U.S.C.A.Int.Rev.Acts, pages 376, 
380.—Commissioner of Internal Reve- 
nue v. Laguna Land & Water Co., 118 
Jy PAou Aeiby. 


C.C.A.Pa. Construction of a waiver 
extending time for assessment and col- 
lection of taxes involves a question of 
intention of the parties.—Pittsburgh 
CanComv.: Ul Sa el LSeRe2d aSene 

C.C.A.W.Va. The remed rovided 
by Revenue Act of 1926, for assess- 
ment directly against administrator for 
personal liability for estate tax and 
for assessment against administrator 
upon his existing liability at law or 
equity, was not exclusive but cumula- 
tive, and government could still exer- 
cise its old remedy of proceeding in 
court against administrator without 
previous assessment against him. Rey- 
enue Act 1926, § 316, 26 U.S.C.A. Int. 
Rey.Acts, page 254.—First Huntington 
Nat. Bank v. U. S., 117 F.2d 376, af- 
firming U. S. v. First Huntington Nat. 
Bank, 34 F.Supp. 578. 

C.C.A.W.Va. The prerequisite to 
suit, under statute providing that es- 
tate tax which has been assessed can 
be collected by distraint or a pro- 
ceeding in court, is assessment of tax 
instead of liability of any particular 
person as fiduciary or transferee. Rev- 
enue Act 1926,..§ 311 (bj, 26 U.S GA, 
Int.Rev.Acts, page 249-—First Hunt- 
ington Nat. Bank v. U. S., 117 F.2d 
376, affirming U. S. v. First Hunting- 
ton Nat. Bank, 34 F.Supp. 578. F 

C.C.A.W.Va. The alleged failure of 
agents of government to exercise rea- 
sonable diligence to collect estate tax 


lassetyof, estate! in 


31 U.S.C.A. § 192.—First Huntington 
Nat. Bank v. U. S., 117 F.2d 376, af- 
firming U. S. y. First Huntington Nat. 
Bank, 34 F.Supp. 578. 2 

C.C.A.W.Va. Lapse of time does not 
bar government’s right to collect a 
tax unless so provided by statute— 
First Huntington Nat. Bank v. U. S., 
117 F.2d 376, affirming U. S. v. First 
Huntington Nat. Bank, 34 F.Supp. 578. 

Tax limitation statutes add nothing 
to power of government to sue for tax- 
es, but only fix time Hmitation upon 
right of government to sue.—First 
Huntington Nat. Bank v. U-,S., 117 
F.2d 376, affirming U.S. v. First Hunt- 
ington Nat. Bank, 34 F.Supp. 578. 

C.C.A.W.Va. The government’s  ac- 
tion against administrator to enforce 
administrator’s personal liability for 
estate tax could be commenced within 
six years of government’s assessment 
of tax against estate. Revenue Act 
1926, § 311(b), 26. U.S.C.A. Int.Rev. 
Acts, page 249.—First Huntington Nat. 
Bank v. U. S., 117 F.2d 376, affirming 
U. S. v. First Huntington Nat. Bank, 
34 F.Supp. 578. 

D.C.Cal. An income taxpayer’s offer 
in compromise agreeing to “suspension 
of running of statutory period of lim- 
itations’? on making of assessment in 
respect of any deficiency and collection 
thereof was not an agreement for sus- 
pension of expiration date of period of 
limitations only, but an agreement that 
limitation period should be arrested 
during time of suspension. 26 U.S.C.A. 
Int.Rey.Code, § 277.—U. S. v. Marko- 
witz, 34 F.Supp. 827. 

A waiver of benefit of statute of lim- 
jitations in taxpayer’s offer of com- 
promise was binding on taxpayer, not- 
withstanding that Commissioner of In- 
ternal Revenue did not sign the offer. 
26 U.S.C.A. Int.Rev.Code, §§ 276(c), 
277, 311.—U. S. v. Markowitz, 34 F. 
Supp. 827. — 

An action commenced on February 14, 
1939, for recovery of 1925 deficiency 
income tax assessed against corpora- 
tion, from stockholder to whom assets 
of corporation were in part transferred, 
was not barred by limitations, where 
on January 12, 1931, prior to expira- 
tion of statutory period of limitations 
for commencement of action, stockhold- 
er signed tax collection waiver in 
which he agreed that assessment could 
be collected at any time prior to De- 
cember 31, 1938, and on August 4, 
1936, made an offer in compromise, in 
which he waived benefit of statute of 
limitations and agreed to suspension of 
running of statutory period of limita- 
tion for period during which offer was 
pending and for one year thereafter, 
and pendency of offer in compromise 


was terminated by its rejection on 
March 30, 1937. 26 U.S.C.A. Int.Rey. 
Code, §§ 276(c), 277, 311.—U. S. vy. 


Markowitz, 34 F.Supp. 827. 

D.C.Cal. Evidence warranted recov- 
ery from stockholder of deficiency in- 
come tax assessed against corporation, 
on ground that assets of corporation 
were transferred to stockholder in an 
amount at least equal to the tax. 26 
U.S.C.A. Int.Rev.Code, § 311.—U. S. v. 
Markowitz, 34 F.Supp 827. 


D.C.Cal. The word “taxpayer” in the 
statute of limitations providing that an 
action for collection of tax may be 
brought either within six years after 
assessment of tax, or within period for 
collection agreed on in writing by in- 
ternal revenue commissioner and tax- 
payer before expiration of six-year pe- 
riod or by subsequent written agree- 
ments made before expiration of period 
previously agreed upon, means original 
taxpayer, or his transferee. 26 U.S.C.A. 
Int.Rey.Code, §§ 276(c), 311.—U. S. v. 
Markowitz, 34 F.Supp. 827. 

PD.0.Mass. In action by United States 
against deceased taxpayer’s executors 


if 
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for income taxes, certified copy of as- 
sessment list which showed an assess- 
ment against the taxpayer, in care of 
one of executors, and which gave ad- 
dress of a coexecutor, sufficiently 
showed tax assessment to warrant re- 
pe S..v. Lyman, 86 F.Supp. 


D.C.N.Y, Action brought July 27, 
1940, by the United States to recover 
capital stock taxes for period ending 
June 30, 1935, was timely, 
taxes if due, became due July 31, 
1935, and the action wag brought with- 
in the five-year period provided by 
law. National Industrial Recovery Act, 
§ 215(a) (ce) (1, 2), 48 Stat. 207; Rev- 
enue Act 1934, §§ 204(a), 701(a) (ce) 
(2), 26 U.S.C.A. Int.Rev.Acts, pages 
548, 787.—Inter-County Title Guaranty 
Paporteege Co. v. Rasquin, 38 F.Supp. 


D.C.W.Va. The government’s action 
against administrator to enforce admin- 
istrator’s personal liability for estate 
tax could be commenced within six 
years of government’s assessment of tax 
against estate. Revenue Act 1926, § 
811(b), 26 U.S.C.A. Int.Rev.Acts, page 
249.—U. S. v. First Huntington Nat. 
Bank, 34 F.Supp. 578. 

D.C.W.Va. 
Revenue Act of 1926, for assessment 
directly against administrator for per- 
sonal liability for estate tax and for 
assessment against administrator upon 
his existing lability at law or equity, 
was not exclusive but cumulative, and 
government could still exercise its old 
remedy of proceeding in court against 
administrator without previous assess- 
ment against him. Revenue Act 1926, 

316, 26 U.S.C.A. Int.Rev.Acts, page 
254.—_U. S. v. First Huntington Nat. 
Bank, 34 F.Supp. 578. 

D.C.W.Va. The prerequisite to suit, 
under statute providing that estate tax 
which has been assessed can be col- 
lected by distraint or a proceeding in 
court, is assessment of tax instead of 
liability of any particular person as fi- 
duciary or transferee. Revenue Act 
1926, § 3811(b),° 26 U.S.C.A. Int. Rev. 
Acts, page 249—U. S. v. First Hunt- 
ington Nat. Bank, 34 F.Supp. 578. 

D.C.W.Va. The alleged failure of 
agents of government to exercise rea- 
sonable diligence to collect estate tax 
deficiency out of assets of estate in 
hands of widow to whom adminis- 
trator had distributed assets of estate, 
or to enforce liability of widow as 
transferee, would not prevent govern- 
ment from recovering tax from admin- 
istrator, since defense of laches or 
equitable estoppel is. not available 
against United States suing to enforce 
a public right or to protect a public 
interest. 31 U.S.C.A. LOZ U Ve 
First Huntington Nat. Bank, 34 F. 
Supp. 578. 

D.C.W.Va. Lapse of time does not 
bar government’s right to collect a tax 
unless so provided by statute—U. S. 
v. First Huntington Nat. Bank, 34 F. 
Supp. 578. 

Tax limitation statutes add nothing 
to power of government to sue for tax- 
es, but only fix time limitation upon 
right of government to sue.—U. S. Vv. 


First Huntington Nat. Bank, 34 F., 
Supp. 578. 
§ 265 
C.C.A.2. Claims for refund of in- 
come tax, however prosecuted, depend 


upon proving that the treasury is re- 
taining money which in justice belongs 
to claimant, and not only must claim- 
ant proceed within statutory time pre- 
scribed, but the treasury may show 
that he owes aS much to it because 
of another and separate tax, even 
though the statute has made its col- 
lection impossible.—Helvering v. Schine 
Chain Theatres, 121 F.2d 948. 

©.C,.A.3. Congress has power to limit 
refunds of taxes illegally collected to 
the amount of the tax burden borne 
by the taxpayer.—Honorbilt Products 
vy. Commissioner of Internal Revenue, 
119: F.2d) 797. 

C.C.A.4, Where cigar manufacturer, 
after period of paying processing tax- 
es, began to make cheaper cigars so 
that gross business increased and mar- 
gin of profit decreased, comparison of 


since the . 


The remedy provided by 


§ 265 
statutory margins was not a reliable 
method to determine whether process- 
ing tax was shifted to consumer, and 
hence less weight should be given to 
statutory presumptions arising from 
marginal calculations, and more weight 
to actual facts showing increases in 
costs. Revenue Act 1936, §§ 901 to 
917, 7 U.S.C.A. § 623 note, 644 to 659. 
—Epstein vy. Helvering, 120 F.2d 427. 

Comparison of the statutory. margins 
of profit is of no value to determine 
whether processing tax was shifted to 
consumer unless, throughout the peri- 
ods involved, all factors entering into 
manufacture and sale, except the tax, 
remained constant. Revenue Act 1936, 
§§ 901 to 917, 7 U.S.C.A_ §§ 623 note, 
644 to 659.—Epstein v. Helvering, 120 
F.2d 427. : 

Where cigar manufacturer’s costs in- 
creased after processing tax period, 
and he reduced selling price of cigars 


hi 


f 
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so that margin of profit was necessari- 
ly diminished, he was entitled to re- — 


fund of processing tax on basis of ac- 
tual costs, notwithstanding statutory 
presumption from comparison of mar- 
gins, indicating that tax was shifted 
to the consumer. Revenue Act 1936, 
§§ 901 to 917, 902, 906, 907(a), 7 U.S. 
C.A. §§ 623 note, 644 to 659, 644, 648, 
649(a); Agricultural Adjustment Act. 
1933, 7 U.S.C.A. § 601 et seq.—Epstein 
v. Helvering, 120 F.2d 427. 


Though marginal calculation to de- 


termine whether processing tax was 


ba 
3 
was 
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shifted to consumer should be made ~ 


in each case as directed by statute, it — 


should not be accepted as controlling if | 


proof of actual extent of shifting of 
the tax leads to a contrary conclusion. 
Revenue Act 1936, §§ 901 to 917, 7 U. 
S.C.A, §§ 623 note, 644 to 659.—Hpstein 


v. Helvering, 120 F.2d 427. ih 
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The requirement that one claiming 


refund of processing tax show that he 


ith 


has not been reimbursed and has not _ 


shifted the burden, should not be con- | 


\ 
1 


strued as demanding performance of a in 
task inherently impossible as a condi-, iia 
oe: 


tion of relief, but merely requires 
claimant to present fully all facts, and 
makes it duty of Board of Review to 
make determination according to 
claimant’s legal rights. 
1936, §§ 901 to 917, 7 U.S.C.A. §§ 623 
note, 644 to 659.—EHpstein vy. Helvering, - 
120 F.2d 427, of 

In statute governing claims for re- 
fund of processing taxes, and provid- 
ing for rebutting statutory presump- 
tions concerning extent of shifting of 


aN: 


With 
1 


Revenue Act _ 


Pe 
aA 


burden of tax, by proof of “actual ex- , 


tent” of shifting, the quoted words are 
used in contradistinction to the pre- 


ih AM 


sumed extent, according to the prima 


facie presumption to which the proof 


al 
vex 


in rebuttal is addressed. Revenue Act 


1936, § 907, 7 U.S.CA. § 649.—Epstein 
v. Helvering, 120 @f.2d 427. 

C.C.A.5. 
purchased rice at prices above the mar- 


ot 


Where processor which had 


ket under marketing agreements with | eh 


Secretary of Agriculture was given 
statutory ‘“‘tax-payment warrants’ and 
paid processing tax on the rice with 
such warrants as authorized by statute, 
such use of the warrants was not 
“payment” of the tax so as to entitle’ 
processor to a money refund of amount 
thereof. Agricultural Adjustment Act 
§$§ 8(2), 9(b) (3), 15(b-1), (b-2) (2), 7 
U.S.C.A. §§ 608(2), 609(b) (3), 615 
(b-1), 615(b-2) (2); Revenue Act 1936, 
§§ 902, 906(g), 7 US.C.A. §§ 644, 648 
(g).—_El Campo Rice Milling Co. v. 
Commissioner of Internal Revenue, 121 
F.2d 303. 

Disappointment of rice processor in 
loss of export adjustment © balance, 
arising from processor’s purchase of 
rice at prices above the market pursu- 
ant to marketing agreements and use 
of ‘‘tax-payment warrants” to pay 
processing tax on rice of which part 
was subsequently exported, could not 
be remedied under provisions of the 
Agricultural Adjustment Act for re- 
funding processing taxes unlawfully 
collected. Agricultural Adjustment Act 
§§ 8(2), 9(b) (8), 15(b-1), (b-2) (2), 7 

.C.A. §§ 608(2), 609(b) (3), 615 


D> 


(b-1), 615(b-2) (2); Revenue Act 1936 
§§ 902, 906(g), 7 US.C.A, §§ 644, 648 
(g).—El Campo Rice Milling Co. yY. 


\ 


nt g.8.C.A. Int. Rev.Acts, 


‘ing taxes, 


§ 265 


Commissioner of Internal Revenue, 121 
F.2d 303. 

€.C.A.5. Under Revenue Act author- 
izing a person who has paid processing 
taxes subsequently declared invalid to 
file claim for refund if he has not been 
recompensed, only the person who has 
actually paid the tax may file a claim 
for refund, and he cannot recover if he 
has been reimbursed in any way and 
has not borne the burden of the tax, 
and no right of recovery is given a 
person not initially paying the tax, 
although he may have borne the bur- 
den. Revenue Act 1936, § 902, 26 U.S. 
C.A. Int.Rev.Acts, page 960, 7 U.S.C.A. 
§ 644.Savannah Sugar Refining Cor- 
poration v. Commissioner of Internal 
Revenue, 121 F.2d 426. 

Where sugar refining company and 
corporation engaged in growing sugar 
eane and manufacturing raw sugar en- 
tered into contract for refining and 
marketing of raw sugar, and refining 
company paid processing taxes, sold 
refined sugar at market prices, de- 
durted taxes from gross, and remitted 
net to the corporation, company as 
agent for corporation was not entitled 


to refund of processing taxes which 


were subsequently invalidated, since it 
would be presumed that corporation 
received benefits under Agricultural 
Adjustment Act which were paid out 
of funds created by collection of taxes, 
and that amount of taxes paid was re- 
flected in market prices of refined 
sugar. Revenue Act 1936, § 902, 26 
page 960, 7 U. 
§.C.A. § 644.—Savannah Sugar Refin- 


_ ing Corporation v. Commissioner of 
_ Internal Revenue, 121 
0] 


F.2d 426. 
The government has a 
right to determine for itself by law 


and by proper regulations which have 


the force of law the conditions upon 


which it consents to refund a tax.— 


Tennessee Consol. Coal Co. v. Commis- 
"eeied of Internal Revenue, 117 F.2d 


C.C.A.7.. The statute providing for 
the refund of processing taxes restricts 
refunds to the particular processor who 


alone was obligated to pay the proces- 


sing tax under the taxing statute. Rev- 
enue Act 1936, §§ 902-906, 913(b), 7 
U.S.C.A. §§ 644, 645-648; Agricultural 
Adjustment Act, 48 Stat. 31, 7 U.S.C. 


A. § 601 et seq._Fuhrman & Forster 


Co. v. Commissioner of Internal Rev- 
enue, 114 F.2d 863. 

C.C.A.7. The Revenue Act of 1936, 
authorizing refund of taxes paid under 
the invalid Agricultural Adjustment 
Act, authorizes refunds only to claim- 


ants who actually paid to the govern- 
ment as such tax the amount for which 


refund is claimed. Revenue Act 1936, 
§§ 901-917, 7 U.S.C.A. §§ 623 note, 644- 
659; Agricultural Adjustment Act, 7 
U.S.C.A. § 601 et se Albert Miller & 
Co. v. Commissioner of Internal Rev- 
enue, 120 F.2d 789. 

Where wholesaler prior to imposition 
of processing tax bought jute bags at 
a price which did not include process- 
under contract not  per- 
mitting addition of tax to price, and 
processor collected the tax from whole- 


-saler and paid it to Collector of Reve- 


nue, wholesaler who bore the burden 
of tax, since bags were not resold, was 
not entitled to refund under the Rey- 


enue Act authorizing refund of amount 


paid by or collected from any claimant 
as tax under the invalid Agricultural 
Adjustment Act. Agricultural Adjust- 
ment Act, 7 U.S.C.A. § 601 et seq.; 
Revenue Act 1936, §§ 901-917, 7 U.S.C. 
A. §§ 623 note, 644-659.—Albert Miller 
& Co. v. Commissioner of Internal Rey- 
enue, 120 F.2d 789. 


C.C.A.10. The purpose of section of 
the Revenue Act authorizing refund of 
illegal processing taxes was to return 
to taxpayer that which had been un- 
Jawfully exacted, and unconditional li- 
ability for and actual payment of tax 
were made conditions for refund. Rev- 
enue Act of 1936, § 906(b), 7 U.S.C.A. 
§ 648(b).—Lindner Packing & Provi- 
sion Co. v. Commissioner of Internal 
Revenue, 118 F.2d 656. 

Where meat packer which had en- 
gaged another company to slaughter its 
hogs and had reimbursed slaughterer 
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for amount of processing tax assessed 
against slaughterer as first processor 
of hogs, fact that slaughterer had 
shifted burden of tax by. agreement 
was immaterial in determining meat 
packer’s right to refund of processing 
tax illegally collected under Agricul- 


tural Adjustment Act. Agricultural 
Adjustment Act, § 9(a), 7. U.S.C.A. § 
609(a); Revenue Act of 1936, § 906(b), 


7 U.S.C.A. § 648(b).—Lindner Packing 
& Provision Co. y. Commissioner of 
Internal Revenue, 118 F.2d 656. 

The intent of section of the Revenue 
Act authorizing refund of processing 
taxes illegally collected under Agri- 
cultural Adjustment Act was not only 
to confine right to refund to those who 
bore burden of paying taxes and to 
deny right to all others, but to con- 
fine right of refund to those required 
by act to pay tax. Agricultural Ad- 
justment Act, § 9(a), 7 U.S.C:A. § 609 
(a); Revenue Act of 1936, § 906(b), 7 
U.S.C.A. § 648(b).—Lindner Packing & 
Provision Co. vy. Commissioner of In- 
ternal Revenue, 118 F.2d 656. 

Where meat packer engaged another 
company to slaughter its hogs and re- 
imbursed the slaughterer for amount of 
processing tax on hogs illegally col- 
lected from slaughterer under Agri- 
cultural Adjustment Act, the meat 
packer, not having paid the tax and 
never having been obligated to pay 
tax because it was not the “first proc- 
essor’, was not entitled to refund of 
tax paid, notwithstanding that slaugh- 
terer had made no claim for refund. 
Agricultural Adjustment Act, § 9(a), 
7 U.S.C.A. § 609(a): Revenue Act of 
1936, § 906(b), 7 U.S.C.A. § 648(b).— 
Lindner Packing & Provision Co. v. 
Commissioner of Internal Revenue, 118 
F.2d 656. 

©.C.A.Ohio. The provisions of Rev- 
enue Act requiring Commissioner to 
eredit overassessments against a bene- 
ficiary taxpayer’s underassessments for 
other years, or, if no such taxes are 
due, to make immediate refunds to 
taxpayer, are not inconsistent, but cor- 
relative and integrated, and are in- 


tended to litigate burdens of taxpayers 


assessed with deficiency taxes and to 
expedite settlements. Revenue Act 
1924, § 281(a), 26 U.S.C.A. Int.Rey. 
Acts, page 62.—A. G. Reeves Steel 
Const. Co. v. Weiss, 119 F.2d 472. 


C.C.A.Okl. Taxpayer, who included 
amount received, as bonus for oil and 
gas lease in January, 1925, in his 1924 
income tax return, and did not include 
such amount in his 1925 return, was 
“estopped” from’ claiming refund on 
ground that amounts were actually re- 
ceived in 1925, where at times claim for 
refund was filed assessment of such 
amounts as income for 1925 was barred 
by statute—Ryan v. Alexander, 118 F. 
2d 744. 

C.C.A.Pa. Where California inheri- 
tance tax was paid by executors from 
corpus of testator’s estate, and execu- 
tors, to safeguard estate from loss and 
themselves from surcharge, required 
life tenants to release their respective 
interests in income equal to taxes and 
execute nonnegotiable notes payable in 
installments over a period of 10 years, 
life tenants filing income tax returns in 
1926 on cash receipts and disburse- 
ments basis were not entitled to a re- 
fund of proportionate part of amount 
paid by executors on ground that Cal- 
ifornia inheritance tax was upon right 
to inherit and not upon right to dis- 
pose, since actual payment was made by. 
executors notwithstanding that the 
amount paid was ultimately repaid to 
corpus of estate by life tenants. Rey- 
enue Act 1928, § 703(a) (1-5), 28 U.S.C, 
A.Int.Reyv.Acts, page 467; St.Cal.1921, 
p. 1500.—Hostetter vy. U. S., 113 F.2d 
64, affirming 28 F.Supp. 227. 

C.C.:A.Pa. A taxpayer who has paid 
taxes under protest may sue the collec- 
tor personally as at common law, may 
sue the United States in Court of 
Claims, or in the District Court sitting, 
within a financial limitation, as a Court 
of Claims, or taxpayer may avail him- 
self of a petition to Board of Tax Ap- 
pauls which is a quasi-judicial body.— 

ox v. Rothensies, 115 F.2d 42. 


D.C.Md. The District Court must as- 
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“ 


sume that act providing for refun 


invalid taxes paid under Agricultural f ‘ 


Adjustment Act, theretofore declare’ 
unconstitutional by Supreme Court, was 
passed with express intent to carry out 
provisions of Supreme Court’s decree, 
and, though Congress 
posed strict conditions, they could not 
be so arbitrary as to render such de- 
eree nugatory, nor can reasonable con- 
ditions imposed be given arbitrary or 
unreasonable effect by court. Revenue 
Act 1936, § 902, 7 U.S.C.A. § 644; Ag- 
ricultural Adjustment Act, 7 U.S.C.A. § 
601 et seq.—Hutzler Bros. Co. v. U. S., 
33 F.Supp. 801. : 


D.C.S.C. The intent’ and purpose of 


section of Revenue Act, providing that 
if taxpayer’s invested capital is de- 
creased by Commissioner because of 
failure to make adequate deductions in 
previous years resulting in overpay- 
ment of income or profits taxes, amount 
of overpayment ‘shall be credited or 
refunded without filing claim therefor, 
and of similar provisions of prior Rev- 
enue Acts were to authorize a refund 
for prior years only when taxpayer is 
called, upon to pay a greater excess 
profits tax for year under consideration 
than he would be required to pay if 
no adjustments or deductions taken in 
prior years were made. Revenue Act 
1926, § 284(c), 26 U.S.C.A. Int.Rev. 
Acts, page 220.—Johnston-Crews Co. Vv. 
U. S., 38 F.Supp. 544. 


D.C.S.C. Under section of Revenue 
Act providing that 
vested capital is decreased by Commis- 
sioner because of failure to make 
adequate deductions in previous years 
resulting in overpayment of income or 
profits taxes, amount of overpayment 
shall be credited or refunded without 
filing claim therefor, the contemplated 
situation which will give taxpayer a 
right to a refund for prior years is a 
decrease of inyested capital for the 
year under audit, which increases 
profits tax for that year Revenue Act 
1926, § 284(c), 26 U.S.C.A. Int.Rey.Acts, 
page 220.—Johnston-Crews Co. v. U. §., 
38 F.Supp. 544. 


_ D.C.W.Va. Statute providing that if 
invested capital of taxpayer is. de- 
creased by commissioner and such de- 
crease is due to fact that taxpayer 
failed to take adequate deductions in 
previous year, with result that there 
has been overpayment of income or ex- 
cess profit taxes overpayment shall be 
credited or refunded without filing of 
claim therefor, was enacted to remedy 
harsh situation imposed on taxpayer, 
and, to be entitled to relief, taxpayer 
must have been assessed a higher tax 
in a subsequent year and the increase 
must be directly traceable to deduc- 
tions which have arisen out of some 
change in invested capital that would 
have permitted the taxpayer to reduce 
his net income for a prior year had he 
known of the change before he paid the 
tax. Revenue Act 1926, § 284(c), 26 U. 
8.C.A.  Int.Rey.Acts, p. 220.—United 
Pocahontas, Coal. Co. v. U. S., 33 F. 
Supp. 

In statute providing that if “invested 
capital of a taxpayer is decreased” by 
the commissioner and such decrease is 
due to fact that taxpayer failed to take 
adequate deductions in previous year, 
with result that there has been over- 
payment of income or excess-profit tax- 
es, amount of overpayment shall be 
eredited or refunded without filing of 
a claim therefor, the quoted words 
mean a decrease in the figure used by 
the revenue bureau in assessing the tax- 
payer and determining the amount of 
tax he should: pay and do not neces- 
sarily mean either the actudl invested 
capital or the reported invested capital. 
Revenue Act 1926, § 284(c), 26 U.S.C.A. 
Int.Rev.Acts, p. 220.—United Pocahon- 
tas Coal Co. v. U. S., 33 F.Supp. 660. 

Statute providing that if invested 
capital of taxpayer is decreased and 
such decrease is due to fact that taxpay- 
er failed to take adequate deductions 
in previous year, with result that there 
had been overpayment of income or ex- 
cess profit taxes in previous year, then 
overpayment shall be credited or re- 
funded, without filing of claim therefor, 


properly im-- 


if taxpayer’s in- 
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_ situation that might — ; 
posed on taxpayer because of privilege 
ef government to audit taxpayer's rec- 
ords at time subsequent to expiration 
of time limit for refund claim; but 
where taxpayer suffers no disadvantage 
and is not placed in a harsh situation, 
the taxpayer may not use the statute to 
relieve itself of the results of its own 
laches. Revenue Act 1926, § 284(c), 26 


U.S.C.A. Int.Rev.Acts, p. 220.—United 
Pocahontas Coal Co..y. U, S:, .33..F. 
Supp. 660. : 

Ct.Cl. Where Revenue Act section 


authorized Commissioner to make re- 
fund of taxes paid on taxpayer’s Gis- 

: tributive share of corporation thought 
to be a personal service corporation, 
which is later determined not to be a 
; personal service corporation only if 
the corporation had paid tax assessed 
against it, agreement between taxpayer 
and Commissioner for satisfaction of 
‘ie _ deficiencies for 1918 and 1919 .by ap- 
plying to, them overpayment deter- 
mined for 1920 and for refund of. bal- 
ance of overpayment was void and un- 
enforceable against the government 
where the corporation had not paid the 
tax, notwithstanding after the corpo- 
ration had been assessed with the tax 
the taxpayer paid to it his proportion 
thereof. Revenue Act 1926, § 1210 
Uz.S.C.A. Int.Rey.Acts, page 342.—Felig 
ve. UU. S:, 88 F.Supp: 307. 

App.D.C. Payments authorized to be 
made by statute to holders of floor 
stocks as of January 6, 1936, to rem- 
edy inequities arising from the failure 
of the Secretary of Agriculture to 
terminate processing taxes by procla- 
mation in manner provided by the 
Agricultural Adjustment Act are in the 
nature of ‘gratuities’, and Congress 
had full power to vest final and ex- 
clusive jurisdiction over claims to pay- 
ments in an executive official or agency 
and to withhold entirely from the 
courts power to interfere with his or 
its action. Agricultural Adjustment 
Act, 7 U.S.C.A. § 601 et seq.; Revenue 
Act, 1936, § 602;. 7 U.S.C.A.> § .642.— 
a oe & Horst Co v. Helvering, 122 F: 
D 2d 41. 

N The Commissioner of Internal Reve- 

nue is not required to act in person in 

Ee, the decision of claims for payments au- 
thorized to be made to holders of floor 
stocks as of January 6, 1936, con- 
sisting of articles processed from com- 
modities subject to processing tax un- 
der the Agricultural Adjustment Act, 
but the power given is included within 
the commissioner’s general statutory 
authority to delegate functions to his 
deputies. Agricultural Adjustment Act, 
7 U.S.C.A. § 601 et seq.; Revenue 
Act 1936, § 602, 7 U.S.C.A. § 642; 26 
U.S.C.A. Int.Rev.Code, §§ 3915, 3916 
{a).—Nolde & Horst Co. v. Helvering, 
122 F.2d. 41. 

Where the Commissioner of Internal 
Revenue with the approval of the Secre- 
tary of Agriculture promulgated regu- 
dations for filing and_ establishing 
claims for payments authorized to be 
made to holders of floor stocks as of 
January 6, 1936, consisting of articles 
processed from commodities subject to 
processing tax under the Agricultural 
Adjustment Act, the court was without 
power to require the commissioner to 
promulgate rules of proof and rules 
of open and regular procedure as asked 
by a claimant. Agricultural Adjust- 
ment Act, 7 U.S.C.A. 601 et seq.; 
Revenue Act 1936, § 602(d), 7 U.S.C.A. 
§ 642(d).—Nolde & Horst Co. v. Helver- 
ang, 122 F.2d. 41. 
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C.C.A.1. Under revenue act provision 
stating that the disallowance by_ the 
Commissioner of a claim for refund be- 
comes final unless within three months 
after notice of disallowance the claim- 
ant files a petition with the Process- 
ing Tax Board of Review requesting 
a hearing on the merits of his claim, 
the board properly dismissed petitions 
for review of the Commissioner’s ac- 
tion filed nearly two years after the 
Commissioner , formally disallowed 
elaims for refund of certain process- 
ing taxes. Revenue Act of 1936, § 
906(c), 7 U.S.C.A. § 648(c).—Priscilla 


- Baking Co. v. Commissioner 


NAL REVENUE 


: ; of Internal 
Revenue, 117 F.2d 375 " 

C.C.A.2. The government may be re- 
quired to refund amounts illegally col- 
lected as taxes only after Congress 
has provided for such refunds and 
terms and conditions placed thereon by 
Congress have been complied with.— 
Alexander Smith & Sons Carpet Co. v. 
Commissioner of Internal Revenue, 117 
F.2d 974. 

C.C.A.2. The United States Process- 
ing Tax Board.of Review had no ju- 


‘yisdiction of proceeding to review In- 


ternal Revenue Commissioner’s order 
rejecting petitioner’s claim for refund 
of amount of processing taxes, added 
by processor to contract price of mato- 
rials purchased from processor by pe- 
titioner before imposition of tax by 
statute later held invalid, though com- 
pulsion due to business exigencies was 
responsible for petitioner’s payment of 
such amount and another statute re- 
quires vendee under contract made be- 
fore imposition of tax to pay only so 
much thereof as cannot be added to 
contract price. Revenue Act 1936, § 


.906, 7 U.S.C.A. § 648; Agricultural: Ad- 


justment Act of 1933, §§ 1 et seq., 18. 7 
U.S.C.A. §§ 601 et seq., 618—Alexander 
Smith & Sons Carpet Co. v. Commis- 
ree’ of Internal Revenue, 117 F.2d 
©.C.A.2. Claims for refund of income 
tax, however prosecuted, depend up- 
on proving that the treasury is retain- 
ing money which in justice belongs to 
claimant, and not only must claimant 
proceed within statutory time _ pre- 
scribed, but the treasury may show 
that he owes as much to it because 
of another and separate tax, even 
though the statute has made its collec- 
tion impossible.—Helvering v. Schine 
Chain Theatres, 121 F.2d 948. 

C.C.A.3. 
burden of tax imposed upon. first 
domestic processing of cotton so as to 
be entitled to a refund because of un- 
constitutionality of the Agricultural 
Adjustment Act is primarily a “ques- 
tion of fact?’ to be determined, first, by 
the Commissioner of Internal Revenue, 
and, second, by Processing "Tax ‘Board 
of Review, whose conclusion, if sup- 
ported by substantial evidence, is con- 
elusive. Agricultural Adjustment Act, 
7 U.S.C.A. § 601 et seq.; Revenue Act 
1936, §§ 901, 902(a), 906(2g), 7 U.S.C.A. 
8§§ 623 note, 644(a), 648(g¢).—Honorbilt 
Products v. Commissioner of Internal 
Revenue, 119 F.2d .797. 

Finding of Processing Tax Board of 
Review that taxpayer had not borne 
the burden of tax imposed upon first 
domestie processing of cotton, and was 
therefore not entitled to a refund after 
the Agricultural Adjustment Act was 
declared unconstitutional, was sus- 
tained by the evidence. Agricultural 
Adjustment Act, 7 U.S.C.A. § 601. et 
seq.; Revenue Act 1936, §§ 901, 902(a), 
906(g), 7 U.S.C.A. §§ 623 note, 644(a), 


648(g).—Honorbilt Products v. Com- 
missioner of Internal Revenue, 119 
15 TAS 

C.C.A.4. In finding of United States 


Processing Tax Board of Review that 
taxpayer did not increase the “‘cost’”’ of 
articles processed to include the tax, 
“cost”? meant selling price, and the 
finding determined that taxpayer did 
not shift the tax burden. Revenue Act 
1936, §§ 901 to 917, 7 U.S.C.A. §§ 623 
note, 644 to 659.—Epstein v. Helvering, 
120 F.2d 427. 

The requirement that one claiming 
refund of processing tax show that he 
has not been reimbursed and has not 
shifted the burden, should not be con- 
strued as demanding’ performance of a 
task inherently impossible as a condi- 
tion of relief, but merely requires 
claimant to present fully all facts, and 
makes it duty of Board of Review to 
make determination according to claim- 
ant’s legal rights. Revenue Act 1936, 
§§ 901 to 917, 7 U.S.C.A. §§ 623 note, 
644 to 659.—Wpstein v. Helvering, 120 
F.2d 427. 

C.C.A.5. Where sugar refining com- 
pany and corporation engaged in grow- 
ing sugar cane and manufacturing raw 
sugar entered into contract for refining 
and marketing of raw sugar, and re- 


Whether taxpayer bore the - 


a Se BAA aA iN Gee 
fining company paid processing taxes, 
sold refined sugar at market prices, de- 
ducted taxes from gross and remitted 
net to corporation, and regulation — 
adopted by Commissioner of Internal | 
Revenue provided that no refund should ~ 
be made unless claim was filed by per- | 
son entitled thereto or his duly author- 
ized representative, the refining com- 
pany which paid taxes for its own ac- 
count was unauthorized to file a claim ~ 
as “agent” for corporation for refund 
of taxes which were subsequently in- . 
validated, which corporation did not 
directly pay the tax although burden 
might have subsequently fallen upon it. 
Revenue Act 1936, § 902, 26 U.S.C.A. a 

WS CAC eS ee 


“ 


Int.Rev.Acts, page 960, 7 
644.—Savannah Sugar Refining Corpo- | 
ration vy. Commissioner of Internal 
Revenue, 121 F.2d 426. shee 
C.C.A.5. Where sugar refining com 
pany and corporation engaged in grow 
ing sugar cane and manufacturing raw 
sugar entered into contract for refin-— 
ing and marketing of raw sugar, and 
refining company paid processing ta 
es, sold refined sugar at market prices, 
deducted taxes from the gross, and 1 
mitted net to the corporation, Unit 
States Processing Tax Board of R 
view was without jurisdiction of claim — 
by refining company seeking refund of — 
taxes which were subsequéntly inva . 
dated as agent for the corporation 
since refining company paid taxes for 
its own account, and hence claim was ~ 
not filed by the taxpayer. Revenue Act ~ 
1936, § 902, 26 U.S.C.A. Int.Rey.Acts, © 
page 960, 7 U.S.C.A. § 644.—Savannah 
Sugar Refining Corporation y. Commis- — 
sioner of Internal Revenue, 121 F.2d ~ 


taxes paid on processing of hogs 
made on prescribed form but pa 
graph regarding amount of burde 
processing tax borne by claimant ea 
regarding shifting of burden of tax 

was elided from printed affidavit stat 
ing the essential elements of claim a 
space calling for computation a 
comparison of average margin before, — 
during and after tax period contained 
answer ‘No such information ayail- 
able’ and in space provided for stat 
ment of facts tending to establish th 
taxpayer had borne burden of t 
claimant wrote “It is impossible to. 
termine. and prove how much of 

tax, if any, was not absorbed by the 
taxpayer,” the claim was insufficien 
Revenue Act 1936, §§ 901-917, 7 U.S.C 
A. §§ 623 note, 644—659.—Tennesse , 
Consol. Coal Co. vy. Commissioner of In- | 
ternal Revenue, 117 F.2d 452. foc as 

C.C.A.6. The Processing Tax Board 
of Review has no original jurisdie 
tion and was without authority to en- — 
tertain petition for determination upon — 
its merits of claim for-refund of taxes 
paid upon processing of hogs where 
refund. claim filed with Commissioner 
of Internal Revenue was insufficient. 
Revenue Act 1936, § 906(b,c), 7 US. 
C.A. § 648(b,¢c).—Tennesssee Consol, 
Coal Co, v. Commissioner of Internal 
Revenue, 117 F.2d 452. <i 

The terms ‘claim’ or “claim for re- — 
fund” in statute conferring on Process- — 
ing Tax Board of Review jurisdiction 
to review allowance or disallowance — 
by the Commissioner of Internal Rev- _ 
enue of a claim for refund and to de- — 
termine the amount of refund due with 
respect to such claim means a valid — 
claim under the statute. Revenue Act 
1936, § 906(b,c), 7 U.S.C.A. § 648(b, c). 
—Tennessee Consol. Coal Co. v. Com- 
missioner of Internal Revenue, 117 FB. 
2d 452. 

C.C.A.Mich. A taxpayer must make 
a timely charge of overpayment with 
ground therefor in order that the gov- 
ernment may make investigation and 
refund amount due, if any, without be- 
ing subjected to delay and expense of 
litigation, and any timely claim show- 
ing intention to ask a refund of taxes 
allegedly overpaid and the grounds 
therefor is sufficient to answer the pur- 
pose. 26 U.S.C.A. Int.Rey.Code, § 3772. 
—Kales’ v,..U..8.,. 1b Bid S075 

In considering the sufficiency of claim 
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for refund of taxes paid, proper consid- 
eration should be given to its spirit 
and purpose and surrounding facts*and 
circumstances, in the light of the stat- 
ute requiring claim for refund to be 
filed with the Commissioner of Internal 
Revenue. 26 U.S.C.A. Int.Rev.Code, § 
3772.—Kales y. U. S., 115 F.2d 497. 

A taxpayer may state as many 
grounds for refund as he wishes re- 
gardless of consistency, provided facts 
are disclosed on which the Commission- 
er of Internal Revenue may act. 26 U. 

. §S$.C.A. Int.Rey.Code, § 8772.—Kales v. 
Das. 115 B.2d 497. 
Where taxpayer, through no fault of 
his own, does not know which of two 
or more inconsistent grounds for re- 
fund he may succeed in proving, the 
taxpayer, although not entitled to al- 
lege facts without qualification, may 
state them in the alternative so that 
Commissioner of Internal Revenue in 
considering grounds will not be left in 
the dark as to facts on which the tax- 
payer relies, and, within limits which 
would exclude abuses, taxpayer has 
right to set up alternative grounds for 
the refundment. 26 U.S.C.A. Int.Rev. 
eo § 3772._Kales v. U. S., 115 F.2d 


Letter which was sent to Commis- 
_. sioner of Internal Revenue within time 
allowed for filing claim for refund of 
1919 income taxes, and which stated 
that, if it should be decided that the 
- United States was authorized to change 
- valuation of stock owned by taxpayer 
which was fixed by the commissioner 
‘before taxpayer sold her stock, taxpay- 

_ er would show that valuation so fixed 

was substantially less than fair market 

value of stock, and that taxpayer was 
‘entitled to recover portion of tax as 
originally paid by her due to under- 
valuing of the stock, constituted an in- 
formal claim for refund which was sub- 
sequently perfected by filing of formal 
- . elaim after the time for filing claims 
_ for, refund for 1919 taxes had passed, 
and the claim was not barred by_limi- 

tations, 26 U.S.C.A. Int.Rev.Code §$§ 
' 3818, 3772; Revenue Act 1926, § 284 
(a), 26 U.S.C.A. Int.Reyv.Acts, page 223. 
_—Kales v. U. S., 115 F.2d 497. 

C.C.A.Mich. Where a claim for re- 
_ fund, which is rejectable as too gener- 
‘al and as omitting to specify matters 
needing investigation, has not misled 
the Commissioner of Internal Revenue, 
~ but has been the basis of an investiga- 
- tion disclosing facts necessary to his 
" action in making a refund, an amend- 
ment which merely makes more definite 
the matters already within his knowl- 
edge is permissible—Kales v. U. S8., 115 
* ~F.2d) 497. 

; C.C.A.Mich. Statutes relating to re- 
funding of income taxes paid, which 
require claim for refund to be filed be- 

_ fore bringing of suit, should receive a 

practical construction to effectuate their 
purpose. 26 U.S.C.A. Int.Rev.Code, § 

- 3772.—Kales v. U. S., 115 F.2d 497. 

A taxpayer must make a _ timely 

charge of overpayment with ground 

_ therefor in order that the government 

may make investigation and refund 

amount due, if any, without being sub- 

jected to delay and expense of litiga- 

} tion, and any timely claim showing in- 

tention to ask a refund of taxes alleg- 

edly overpaid and the grounds therefor 

is sufficient to answer the purpose. 26 

~ U.S.C.A, Int.Rev.Code, § 3772.—Kales v. 
U.S, 115 F.2d 497, 


‘ C.C.A.N.J. Where corporate income 

taxes were paid December 15, 1926, 

; the period for filing claims for refund 

-- expired December 15, 1930. Revenue 

7 Act _1926, § 284(b) (1), 26 U.S.C.A. 

Int.Rey.Acts, page 220.—U. S. v. Krue- 
ger, 121 F.2d 842, reversing Krueger 
vy. U. S., 33 F.Supp. 102. 

C.C.A.N.J. The repose of limitation 
provided by an act imposing an income 
tax is not to be disturbed by filing 
of an amended pleading, and although 
amendments are not denied when ear- 
lier pleadings have put the adverse 
party on notice of all pertinent facts, 
amendments will not be permitted aft- 
er running of the limitation period ex- 
sept where there is some relation be- 
tween the amendment and the original 
claim.—U. §S. v. Krueger, 121 F.2d 
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$42, reversing Krueger y. U. S., 33 F. 
Supp. 102 : 


Where claim for refund of corporate. 


income taxes made in_ original plead- 
ing was based on alleged invalidity 
of waivers tolling statute of limita- 
tions for assessment of income taxes 
which had been executed by liquidating 
trustee of corporate taxpayer, the 
pleading could not be amended after 
the running of four-year limitation 
period, so as to present issue of ob- 
solescence of physical properties. Rev- 
enue Act 1926, § 284(b) (1), 26 U.S.C.A. 
Int.Rev.Acts, page 220.—U. S. v. Krue- 
ger, 121 F.2d 842, reversing Krueger 
V. CRASS. 337ESupp. 1023 


C.C.A.Pa. Where taxpayer filed a 
waiver extending time for assessment 
of income taxes for 1920 to December 
Solo. and deficiency assessment 
for 1920 was thereafter made and was 
paid on July 28, 1926, claim for re- 
fund made on March 25, 1929, was 
timely not only with respect to defi- 
ciency assessment but with respect to 
that part of tax for 1920 that was paid 
in 1921. Revenue Act 1926, § -284(b, 


g), 26 U.S.C.A. Int.Rev.Acts, pages ate 


222.—A. 8S. Kreider Co. v. U. S., 
F.2d 133, affirming 30 F.Supp. 724, cer- 
tiorari granted U. S. v. A. S. Kreider 
Co., 61 S.Ct. 848. 

Where Commissioner refused to cer- 
tify for refund the total determined 
overassessment upon the _ erroneous 
ground that part of it was barred by 
limitation, there was no ‘‘disallowance” 
of claim for refund, and the two-year 
limitation which runs from, the disal- 
lowance of a claim did not apply.—a. 
S. Kreider Co. vi. Ul S., 117 Wi2d. 1338, 
affirming 30 F.Supp. 724, certiorari 
granted U. S, v. A. S. Kreider Co., 61 S. 
Ct. 843. 

_ C.C.A.W.Va. Under statute provid- 
ing that if taxpayer’s invested capital 
is decreased by commissioner because 
of failure to make adequate deductions 
in previous years resulting in , over- 
payment of income or profits taxes, 
amount of overpayment shall be cred- 
ited or refunded without filing claim 
therefor, the relief from limitations 
accorded a taxpayer is not conditioned 
on effect of reduction on tax of the 
later year, and amount of refund for 
overpayment in prior year is not meas- 
ured by increase in tax for later year, 
since only purpose of statute is to re- 
move the bar of limitations under cer- 
tain conditions. Revenue Act 1926, § 
284(c), 26 U.S.C.A. Int.Rey.Acts, page 
220.—United Pocahontas Coal Co. v. U. 
Pennine F.2d 175, reversing 33 F.Supp. 


The statute providing that if tax- 
payer’s invested capital is decreased 
by commissioner because of failure to 
make adequate deductions in previous 
years resulting in overpayment of in- 
come or profits taxes, amount of over- 
payment shall be credited or refunded 
without filing claim therefor, must be 
applied in accordance with its intent to 
remove bar of limitations under certain 
conditions irrespective of results in 
particular cases. Revenue Act, 1926, § 
284(c), 26 U.S.C.A. Int.Rev.Acts, page 
220.—United Pocahontas Coal Co. v. 
U. S.,.117 F.2d 175, reversing 33 F. 
Supp. 660. 

Under statute providing that if tax- 
payer’s invested capital is decreased 
by commissioner because of failure to 
make adequate deductions in previous 
years resulting in overpayment of in- 
come or profits taxes, amount of over- 
payment shall be credited or refunded 
without filing claim therefor, to recov- 
er, taxpayer must affirmatively show 
the logical relationship between de- 
erease of capital investment in later 
year and overpayment of taxes for pri- 
or year. Revenue Act, 1926, § 284(c), 
26 U.S.C.A. Int.Rev.Acts, page 220.— 
United Pocahontas Coal Co. v. U. S., 
aaa F.2d 175, reversing 83 F.Supp. 

Under statute providing that if tax- 
payer’s invested capital is decreased 
by commissioner “due” to failure to 
make adequate deductions in previous 
years resulting in overpayment of in- 
come or profits taxes, amount of over- 


: 4 es ’ es 
payment shall be credited or réftinded 


without filing claim therefor, the mere 


chronological order in which adjust- 
ments for years were made is not con- 
trolling, but it must be shown by tax- 
payer that decrease in later year was 
due to inadequate deductions in prior 
year, which in turn caused the over~- 
payment in such year. Revenue Act, 
1926, § 284(c), 26 U.S.C.A. Int.Rev. 
Acts, page 220.—United Pocahontas 
CoaliiCo! ive Ves Ahi Ped Lio Be- 
versing 33 F.Supp. 660. 

Where, in course of progress of case 
in office of commissioner, regarding 
taxpayer’s right to recover overpay~ 
ment.of excess profits tax, commission-~ 
er made a jeopardy additional tax as- 
sessment, which was based on tentative” 
disallowance of expenditures claimed 
by taxpayer, and thereafter taxpayer 
filed ,claim for refund in nominal 
amount of one dollar and subsequently 
filed a further claim for abatement of 
the jeopardy additional tax assessment, 
and in final revision commissioner 
found a total overassessment in certain 
amount, abated the additional jeopardy 
assessment, but refused to refund the 
additional overassessment paid by tax- 
payer on ground that petition for re- 
fund was filed too late, the abatement 
of the unpaid jeopardy assessment 
could not be taken as a “satisfaction” 
of taxpayer’s admitted overpayment. 
Revenue Act 1926, § 284(c), 26 U.S.C.A. 
Int.Rey.Acts, page 220.—United Poca- 
hontas Coal .Co.. v. U. S.,. 117 F.2d 175, 
reversing 33 F.Supp. 660. 

D.C.l1l. Claim of taxpayer for refund 
of ‘floor stock taxes’? complied with 
statute and regulations promulgated 
by Commissioner of Internal Revenue. 
Agricultural Adjustment Act, § 1 et 
Seq:, | and yisvl6,9 0 Ue COAG 601 et 
seq., and § 616; Revenue Act 1936, §§ 
902-905, 7 U.S.C.A. §§ 644-647.—Cuda- 
Be Packing) Co. vw, Us Sjust BiSupp: 


D.C.1ll. Even if taxpayer’s claim for 
refund of ‘floor stock taxes’ did not 
comply with Revenue Act and regula- 
tions promulgated by Commissioner of 
Internal Revenue, Commissioner by 
hearing and considering the claim on 
its merits ‘waived’ any deficiency as 
to the form of the claim. Agricultural 
Adjustment Act, § 1-et seq., and § 16, 7 
U.S.C.A. § 601 et seq., and § 616; Reve- 
nue Act 1936, §§ 902-905, 7 U.S.C.A. §§ 
644-647.—Cudahy Packing Co. v. U. S., 
37 F.Supp. 563. 


D.C.U. Packing company seeking 
refund of illegally exacted ‘floor stock 
taxes” was required to establish that 
it bore the burden of the amount col- 
lected from it, and that it had not 
shifted such burden in one or more of 
the ways specified, in the statute lim- 
iting the right to refund. Agricultural 
Adjustment Act, § 1 et seq., and § 16, 7 
U\S.C.A. § 601 et seq, and § 616; 
Revenue Act 1936, §§ 902-905, 7 U.S.C. 
A. §§ 644-647; 26 U.S.C.A. Int.Rev. 
Code, §§ 3313, 3772—Cudahy Packing 
Cooyv. “Us S337 ESupp: 563) 


D.C.Md. Where a claim, which the 
commissioner could have rejected as 
too general and as omitting to specify 
the matters needing investigation, has 
not misled him but has been the basis 
of an investigation which disclosed 
facts necessary to his action in making 
refund, an amendment which merely 
makes more definite the matters al- 
ready within commissioner’s knowl- 
edge, or which, in the course of his 
investigation, he would naturally have 
ascertained, is ermissible. Revenue 
Act 1924, § 281(b), 26 U.S.C.A.. Int. 
Rey.Acts, Rage 62,—Baltimore SOR 
Co. ‘vi U..S., 3838. Supp. 83. 

A claim, which demands relief up- 
on one asserted fact situation and asks. 
an investigation of the elementg ap- 
propriate to the requested relief, can- 
not be amended to discard. that basis 
and invoke action requiring examina- 
tion of other matters not germane to 
the first claim. Revenue Act 1924, § 
281(b), 26 U.S.C.A. Int.Rey.Acts, page 
62.—Baltimore & O. R. €o. v. U. S., 38 
F.Supp. 83. 

Where taxpayer filed original claim 
for refund for an amount of not less, 


in 

amount as was lega refundable, be- 
cause taxpayer had not received a final 
report of assessment of taxes based on 
audit of commissioner, amendments 
after running of statute of simitations 
on ground of amortization of bond dis- 
count and depreciation of rolling equip- 
ment based on what was then thought 
to be commissioner’s final determina- 
tion of entire tax liability were per- 
missible because they called attention 
to no new matter not covered by in- 
‘vestigation commissioner had to make 
in examining claim as originally filed 
notwithstanding original claim could 
have been rejected as too general. Rey- 
enue Act 1924, § 281(b), 26 U.S.C.A. 
Int.Rev.Acts, page 62.—Baltimore & O. 

Re Co..v. U.S,; 838s Supp. 83. 
D.C.Mass. A claim for, refund of in- 
come tax paid on gain from exchange 
of stock which explicitly asserted that 
shares received by taxpayer subject 
to agreement not to sell within a year 
had no fair market value, that taxpay- 
er received no taxable income in con- 
nection therewith, was adequate. Rev- 
enue Act 1928. § 111(c), 26 U.S.C.A. 
Int.Rev.Acts, page 3%6.—State Street 


Trust Co. v. U. S., 37 F.Supp. 846. |. 
D.C.N.Y. Where taxpayer keeping 
books on accrual basis in 1930 ten- 


dered an amount in compromise of lia- 
bility for interest on. deficiency as- 
sessment and deducted amount of ten- 
der from its 1930 return, but in 1931 
offer of compromise wag rejected, tax- 
payer’s check returned and the item 
included as part of taxpayer’s income 
in 1931, amended claim filed in June, 
1935, for refund on account of in- 
clusion of that item as income pre- 
sented for consideration a question 
which would not necessarily have been 
discovered by investigation of original 
claim filed in October, 1933, for re- 
fund based on right to deduction for 
y interest paid in 1931 after rejection of 
offer of (compromise, and hence 
amended claim was not timely filed. 
26 U.S.C.A. Int.Rev.Code, § 292.—Street 
& Smith Publications v. U. S., 38 F. 
Supp. 461. — : 


D.C.N.Y. A claim for refund of com- 
pensating taxes paid under the Agricul- 
ss tural Adjustment Act of 1933 contain- 
ing merely a broad general assertion 
that the burden of the taxes had not 
been shifted by taxpayer and contain- 
ing no evidence to substantiate the as- 
sertion as required by statutes was 
insufficient, and the commissioner was 
without jurisdiction to consider the 
elaim on the merits. Agricultural Ad- 
justment Act of 1933, § 15, 7 U.S.C.A. 
§ 615; Revenue Act 1936, §§ 902, 903, 
7 U.S.C.A. §§ 644, 645—Samara_ v. 
U. S., 39 F.Supp. 880. 

2 D.C.Okl. Where original claim for 

a refund of federal estate tax was based 
on payment of an additional inceme 
tax, items of attorneys’ fees and addi- 
tional state income tax, included in 
purported amended claim, were not so 
related to items of original claim that 
amended claim, which was not filed 
within special three-year limitation pe- 
riod, would receive the benefit of time- 
ly filing of original claim. Revenue 
Act 1926, § 319(b), as amended by 
Revenue Act 1932, § 810(a), 26 U.S.C. 
A. Int.Rev.Code, 910.—Wootten v. 
Jones, 36 F.Supp. 770. 

D.C.W.Va. Where, in arriving at 
amount of income and excess profit tax- 
es for which taxpayer should have been 
taxed for 1919, commissioner deducted 
an additional $29,038.50 for deprecia- 
tion and depletion from invested capital 
of taxpayer, but increase due to revalu- 
ation of invested capital was more than 
enough to offset the additional deduc- 
tion, the audit of taxpayer’s 1921 taxes 
showed a decrease in actual invested 
eapital of $29,038.50 which taxpayer 
had failed to deduct in its 1919 return, 
and additional assessment in 1921 was 
not result of commissioner’s increase or 
decrease in invested capital but was re- 
sult of increase in net income figure 
used by commissioner to compute 1921 
tax, the taxpayer which had not timely 
filed refund claim was not entitled to 
benefit of statute’ authorizing refund 

without filing of claim if decrease in in- 


—_— 
r 
> 


greater — 


U.S.C.A. Int.Rev.Acts, p. 56; 
Revenue Act 1926, § 284(b, ¢c, g), 26 U. 
S.C.A. Int.Rev.Acts, p. 220.—United 
ie g Nhs Co. v. U. S., 33 F.Supp. 
The words ‘‘decrease in invested capi- 
tal”, in statute providing that if in- 
vested capital of taxpayer is decreased 
by commissioner and such decrease is 
due to fact that taxpayer failed to take 
adequate deductions in previous years, 
with result that there has been an over- 
p#yment of income or excess profit tax- 
es in previous year, then amount of 
overpayment shall be refunded without 
filing of claim therefor, cannot be con- 
strued to mean increase in net income. 
Revenue Act 1926, § 284(c), 26 U.S.C.A, 
Int.Rey.Acts, p. 220.—United Pocahon- 
tas Coal Co. v. U. S., 33 F.Supp. 660. 

.Ct.Cl. A taxpayer by his own ipse 
dixit cannot extend statutory period 
for filing claim for refund of income 
taxes.—Wrightsman Petroleum Co. v. 
U._S.,. 35 EF Supp. 86: 

Ct.Cl. The purpose of a claim for 
refund is to put the government on 
notice that the taxpayer claims that 
his income taxes have been erroneously 
assessed and that he demands a _ re- 
turn of the amount thereof.—Wrights- 
man Petroleum Co. yv. U. S., 35 F.Supp. 


An oral claim made to a _ revenue 
agent is not sufficient compliance with 
statute requiring the ‘‘filing” of a claim 
for refund of income taxes by tax- 
payer, notwithstanding that ‘the agent 
reported the claim.—Wrightsman Petro- 
leum.Co. v. U. S., 35°F.Supp: | 86. 


Ct.Cl. Statement in claim of Febru- 
ary 7,,1931, that taxpayer was willing 
to accept overassessment then claimed 
with specific understanding that pay- 
ment would not prejudice right of tax- 
payer to.assert claim for refund grow- 
ing out of assessment of income taxes 
for years 1926 and 1927, did not en- 
title taxpayer to have claim filed on 
March 4, 1935, on distinct and unre- 
lated ground treated as filed within 
time since statement apparently had 
reference to claims already on file and 
even if construed as referring to future 
claims, it was ineffective to toll running 
of statute.—Wrightsman Petroleum Co. 
v. U. S., 35 F.Supp. 86. 

The fact that taxpayer informally put 
commissioner on notice that taxpayer 
elaimed depletion on oil and gas sales 
by way of a protest against proposed 
additional assessment did not suffice as 
a claim for refund of income taxes.— 


Wrightsman Petroleum Co. v. U. S., 35 
F.Supp. 86. 
Ct.Cl. If a taxpayer files a claim for 


refund of income taxes on a_ specific 
ground, it cannot later, after the run- 
ning of statute of limitation, file a 
claim on an entirely unrelated ground. 
—Wrightsman Petroleum Co. v. U 
35 F.Supp. 


Where taxpayer’s claim for refund of 
income taxes for year 1927 was filed on 
May 27, 1929, solely because commis- 
sioner was asserting a _ deficiency 
against taxpayer’s subsidiary for the 
year 1926, and claim expressly stated 
that the prosecution thereof was con- 
tingent upon final determination that 
the subsidiary was liable for additional 
tax for 1926, claim filed March 4, 1935, 
based on taxpayer’s right to make de- 
duction for oil and gas depletion for 
year 1927, could not be considered an 
amendment of the claim of May 27, 
1929, and therefore the claim of March 
4, 1935, was barred by statute of lim- 
itations.—Wrightsman Petroleum Co. vy. 


ay) 


U. Si, 85 E\Supp. 86: 
Claim for refund for 1927 income 
taxes filed March 4, 1935, after ex- 


piration of the statutory period, as- 
serting taxpayer’s right to make deduc- 
tion for oil and gas depletion for year 
1927, could not be considered an amend- 
ment of claim filed on February 1, 1931, 
which was based on distinct and un; 
related ground and which had _been 
allowed.—Wrightsman Petroleum Co. v. 
US.) 135) F.Supp: 

Ct.Cl. Statutory requirement that 
taxpayer’s claim for refund of income 


Maa Sf Ul hy Ciara & ee ane 


Z 
taxes be in writing cannot be waived by 
the eommissioner.—Wrightsman Petro- 
leum Co. v. U. S., 35 F.Supp. 86. 
Ct.Cl. The government may recover 
taxes erroneously refunded, and if it 
is discovered, prior to a refund, that 


the taxpayer has not in fact overpaid 
his tax, no refund will be required.— 


<a Elevator Co. v. U. S., 36 F.Supp. 


Ct.Cl. The fact that commissioner, 
after time for filing of claims for re- 
fund of taxes has expired, is informed 
from sources other than the filed claim 
of the basis on which taxpayer intends 
to claim an overpayment, does not dis- 
pense with the necessity of a proper 
claim. Revenue Act 1926, § 284(e), 26 


U.S.C.A. Int.Rev.Acts, page 221.—Guan- 
Mere Sugar Co. v. U. S8., 38 F.Supp. | 


Ct.cl. A general claim for tax _re- 


fund, timely filed, can be amended, but, 


where by amendment it has become a 
specific claim, it cannot be again 
amended on some new and unrelated 
ground after expiration of time for 
filing claims. 
284(d), 26 U.S.C.A. Int.Rev.Acts, page 


220.—Guantanamo Sugar Co. v. U. S., — 


38 F.Supp. 252. iz 
The fact that amended petition for 
redetermination of taxes filed with 


Board of Tax Appeals set forth claims 


ultimately relied on did not aid tax- 
payer in avoiding bar of statute of 


limitations, where the amendment was_ 


filed after expiration of time for filing 
claims for refund. 


Acts, pages 320, 
Act 1932, § 1103(a), 


222; Revenue 


ar’ Co.’ v. U. S., 38°:E:Supp. 252: 

Where general claim for refund of 
taxes was amended and amendment set 
out certain definite claims for refund, 


the claim was not open to further — 
amendment after expiration of time for 


filing claims, notwithstanding it. in- 
cluded a demand for general relief. 
Revenue Act 1926, § 284(d, e, gs), U.S. 
C.A. Int.Rev.Acts, pages 220, 221, 222 


1 
—Guantanamo Sugar Co. v. US 3 
F.Supp. 252. ite 

Ct.Cl. The Revenue Act _ section, 
making final a determination of Com-- 
missioner of Internal Revenue with 
respect to refund of processing taxes 
on goods exported, would not be econ-— 
strued to deprive the courts of juris- 
diction unless the evidence of such an 
intention on part of Congress was in- 
escapable. Revenue Act 1936, § 601. 
(e). 7 U.S.C.A. § 641(e).—Swift & Co. 
v. U. S., 38 F.Supp. 435. 

Findings of fact, of board of reyiew 
having jurisdiction to review allowance 
or 
Internal Revenue of claims for refund 
of processing tax sought to be re- 
covered by processor, are conclusive if 
there is any substantial evidence to 
support them. Revenue Act 1936, § 
902 et seq., 906(b), 7 U.S.C.A. §§ 64 
et seq., 648(b).—_-Swift & Co. v. U. S., 
88 F.Supp. 435. 


Under Revenue Act section, making 


final a determination of Commissioner 
of Internal Revenue with respect to 
refund of 
exported, courts have no jurisdiction to 
review the commissioner’s decision ei- 
ther on question of law or fact, and 


Court of Claims, which had held that 


an exporter was entitled to drawback 
of processing taxes paid although it 


was also the processor, could not inter- — 
determination of commis- | 


fere with 
sioner who determined that the statute 
denied drawback in such a case. Agri- 
cultural Adjustment Act § 17(a), as 
amended, 7 U.S.C.A. § 617(a); Revenue 
Act 1936 § 601(e), 7 U.S.C.A. § base: 
Jud.Code § 145, 28 U.S.C.A. § 250.— 
Swift & Co. v. U. S., 38 F.Supp. 435. 

Ct.cl. A timely filed claim for re- 
fund of income taxes with respect to 
jncome of particular investment funds 
which allegedly constituted dividends 
of domestic corporation, stating that 
claim was made only if such funds 
were held to be taxable as domestic 
corporations, was sufficient though con- 
ditional, and it was not part of the 
condition that taxation of the funds be, 
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Revenue Act 1926, § © 


Revenue Act 1926, © 
é, .g), 26° U:S.C.A.” Int Revere 


26 US.C A> Int 
Rev.Acts, page 652.—Guantanamo Sug- by 
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disallowance by Commissioner of — 


processing taxes on goods 
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§ 267 


double taxation of the tax- 


strictly, 

payer ‘claiming the refund. Revenue 
Act 1928, §§ 23, 322(b), (1), ev U.S: 
OAS Int: Rey.Acts, pages 356, 436.— 


Insuranshares & General Management 
Co. v..U. S., 38 F.Supp. 835. 

Ct.Cl. A claim for refund of income 
taxes, filed more than two years after 
payment of taxes, should not be treated 
as a permissible “amendment” of 
previous timely claim, where it related 
both to a different item of income, and 
a different ground for refund. Revenue 
Act 1928, § sayy (1), 26 U.S.C.A. Int. 
Revy.Acts, page 436.—Insuranshares & 
General "Management CozavarsU: 38 
F.Supp. 835. 

The fact that previous timely claim 
had not yet been acted upon by Com- 
missioner of Internal Revenue when 
Jater claim was filed, more than two 

‘years after income taxes had been paid, 
-..° , was immaterial in determining time- 
x liness and sufficiency of the later Gain, 
Revenue Act 1928, § 322(b) ase 
U.S.C.A. Int.Rev.Acts, page as ee 
suranshares & General he otto Co. 
Seenv nt. S.,-35° B.SUpp, Soo. 
“ Cl1.Cl. The Commissioner of Internal 
wuts Revenue has no power to waive the 
statute of limitations after it has run 
_ _ with respect to claim for refund of in- 
come taxes. Revenue Act, 1928, § 322 
(b) (1), 26 U.S.C.A. Int.Rev.Acts, page 
436.—Insuranshares & General Manage- 
ment Co. v. U. 8., 38 F.Supp. 835. 
Ct.Cl. Where ‘claim for refund of 
overpayment of income taxes was filed 
before overpayment was in fact made, 
Commissioner of Internal Revenue 
“waived” objection to premature filing 
by deciding claim on its merits after 
overpayment was in fact made, and, in 
Waiving objection, commissioner acted 
y within the scope of his authority and 
-- without prejudicing any Tights of the 
government. Revenue Act 1932, § 322 
S(a)\i (1), 26 U.S.C.A. Int, Hey wats: page 
we Oks —Continental Illinois Nat. Bank & 
a “Trust. Co, of Chicago v. U.'S., 39 F. 
Sieosupp. 6205 _ 
: App.D.C. Payments authorized to be 
made by statute to holders of floor 
toeks as of January 6, 1936, to remedy 
d inequities arising from the failure of 
the Secretary of. Agriculture. to termi- 
a4 nate processing taxes by proclamation 
ar - in manner provided by the Agricultural 
at Adjustment Act, are in the nature of 
ea “sratuities’’, and Congress had full 
| power to vest final and exclusive juris- 
- diction over claims to payments in an 
executive official or agency and to with- 
hold entirely from the courts power to 
interfere with his or its action. Agri- 
~ eultural Adjustment Act UU. Goa. § 
601 et seq.; Revenue Act 1926, § 602 
- = ©-ULS.C.A. § 642.—Nolde . & Horst Co. 
: y. Helvering, 122 F.2d 41. 
Under statute authorizing payments 
to be made to holders of floor stocks 
f as of January 6, 1936, consisting of 
articles processed from commodities 
subject to processing tax under the 
Agricultural Adjustment Act, requiring 
a claimant to establish facts on which 
his claim to payments is based to the 
mi! satisfaction of the Internal Reve U8 
Commissioner, and providing that 
commissioner’s decision shall be Aga 
and that no court shall have jurisdic- 
tion to review his determination, the 
id eourts have no power to interfere with 
or control the commissioner’s action 
i'd in respect to claims for payments. 
j Agricultural Adjustment Act, 7 U.S.C.A. 


§ 601 et seq.; Revenue Act 1936, § 
BOgcb dy ob. 1). 87. U-S:C. A$) 642'Cb,. d, 
h, i).—Nolde & Horst Co. v. Helvering, 
122 F.2d 41. 


Where the Commissioner of Internal 
Revenue with the approval of the Secre- 
tary of Agriculture promulgated regu- 
lations for filing and_ establishing 
elaims for payments authorized to be 
made to holders of floor stocks as of 
January 6, 1936, consisting of articles 
processed from commodities subject to 
processing tax under the Agricultural 
Adjustment Act, the eourt was without 
power to require the commissioner to 
promulgate rules of proof and rules 
of open and regular procedure as asked 
by a claimant. poe tunes ae 
ment Act, 7 U.S.C § et seq.; 
Revenue Act 1936, . 608 (a). u U.S.C.A, 


ia oi Se ies Oe he dy 


INTERN AL RE VEN UE 


§ 642(d) —Nolde & Horst Co. v. Helyer- 
inept 2 RAAT 


§ 68 ; 
C.C.A.7. The United States Process- 
ing Tax Board of Review had no juris- 
diction to review ‘Internal Revenue 
Commissioner’s disallowance of claim 
for refund of processing taxes paid 
with respect to processing of an -agri- 
cultural commodity for customers for 
a charge or fee. evenue Act 1936, §§ 
902- 906, 913(b), 7 U.S.C.A. §§ 644, 645— 
648.—Fuhrman & Forster Co. v. Com- 
missioner of Internal Revenue, 114 F. 
2d 863 


C.C.A.Ala. Where Congress provided 
as conditions applicable to refunds of 
amounts collected under the Bankhead 
Cotton Control Act, which was declared 
unconstitutional, that in absence of 
fraud all findings. of fact and conclu: 
sions of law of Commissioner of Inter- 
nal Revenue upon merits of any such 
claim for refund, and the mathematical 
calculations made in connection there- 
with, should not be subject to review 
by any court or by any Officer, em- 
ployee, or agent of the United States, 
such conditions were required to be 
strictly followed. Second Deficiency 
St as a Act, fiscal year 1938, 7 
U.S.C.A. §§ 701-723 note; Bankhead 
Cotton Control Act, 7:U.S.C.A. §§ 701- 
725.—Cook v. U. 8., 115 F.2d 463. 

Under Second Deficiency Appropria- 
tion Act, where cotton grower, who sat- 
isfied tax on his excess production by 
purchasing cotton exemption  certifi- 
cates, filed claim for refund of pay- 
ments for, such certificates after Agri- 
cultural Adjustment Act and the Bank- 
head Cotton Control Act were declared 
unconstitutional, and claim was re- 
jected, District Court could not review 
findings and conclusions of Cgmmis- 


* 


sioner of Internal Revenue upon the 
merits, in absence of fraud. Second 
Deficiency Appropriation Act, fiscal 


year 1938, 7 U.S.C.A. §§ 701-723 note; 
Agricultural Adjustment Act, 7 U.S.C.A. 
§ 601 et seq.; Bankhead Cotton Control 
Act, 7 U.S.CA. §§ 701-725.—Cook v. 

S., 115 F.2d 468. 

D.C.N.J. The fact that Internal Rev- 
enge Commissioner entertained and re- 
jected claim for refund of partial pay- 
ment on deficiency ‘assessment of in- 
come taxes had no bearing on ques- 
tion whether taxpayer was required to 
pay entire amount of deficiency assess- 
ment as prerequisite to suing to re- 
cover amount paid and litigation of 
claim that deficiency assessment was 
erroneous, since Commissioner’s action 
in this respect merely limited taxpay- 
er to two years in which to sue. 26 
U.S.C.A. Int.Rev.Code, §§ 3653(a), 3772 
(a) (1).—Sirian Lamp Co. vy. Manning, 
36 F.Supp. 539. 

§ 270 

C.C.A.7. Where claim for overpay- 
ment of income taxes for certain year 
was erroneously allowed and credited 
against deficiency for prior year and 
taxpayer paid resulting balance, Com- 
missioner of Internal Revenue, on dis- 
covering error before expiration of lim- 
itation on collection of deficieney, could 
disallow overpayment claim, 
credit, and reinstate deficiency. 
nue-Act 1926, § 284(a), 26 U.S.C.A. 
Int.Rev.Acts, page 220; Revenue Act 
1928, § 610, 26 U.S.C.A. Int.Rev.Acts, 
pages 460, 461.—Commissioner of In- 
ternal Revenue vy. Newport Industries, 
121 °F.2d 655. 

The Commissioner of Internal Reve- 
nue may reopen his own administra- 
tive rulings and findings, provided peri- 
od of limitations has not expired.— 
Commissioner of Internal Revenue vy. 
Newport Industries, 121 F.2d 655. 


Reve- 


§ 273 
U.S.Ct.Cl. Where’ record not 
show why exporters’ claims for re- 
funds of processing taxes and floor 
stock taxes paid with respect to hog 
products were denied by the Commis- 
sioner of Internal Revenue, the commis- 


did 


sioner’s determination was a “final de- 


termination” within. statute, and. the 
Court of Claims had no jurisdiction of 


actions to recover br yeiy Fes an eke 
Adjustment Act, §§ 9(a), 16(a), 17(a), 
7 U.S.C.A. §§ 609(a), 616(a), 617(a): 


reverse * 


Stee et 
Revenue > et, 1936, | 
et: seq.;, 7 U.S.C.Ay 

43 — Wilson & Co. v 


120, affirming 30 FP. ate 672, certiorari acy 


granted 60 S.Ct. 888, 309 US. 651, 


L. Ed, 1001; Wilson & Co. of Kansas 
Ve TRS) 619 S2Ct7 120; affirming 30 F. 
Supp. 672, certiorari granted 60 S.Ct. 
888, 309 U. 651, aie L.Ed. 1001; T. M. 
Sinclair & Co. v. U. (Ob LSSICE: 120, af-) 
firming 30 F.Sup 672, certiorari 


granted 60 S.Ct. 888, 309 U.S. 651, 84 
L.Ed. 1001. 
U.S.Pa. 
Act provides that no suit for recovery 
of internal revenue tax alleged to have 
been erroneously or illegally assessed 
or collected shall be begun after ex- 
piration of five years from date of pay- 
ment of such tax unless suit is begun 
within two years after disallowance of 
the part of claim to which suit re- 
lates, Tucker Act provision that no suit 
against the government shall be. al- 
lowed unless the same shall have been 
brought within six years after the 
right accrued for which claim is made 
does not guvern proceeding for ‘recov- 
ery of internal revenue tax alleged to 
have been erroneously or illegally as- 
sessed or collected. Jud.Code § 24(20), 


28 U.S.C.A. 41(20); Revenue Act 
1926, § 1113(a), 26 U.S.C.A. Int. Rev. 
v. A. S. Kreider 


Acts, page 324.—U. 8. 
Co.,. 62°S: Cts 1007, 313 (ONS 443) 385i, 
Ed. —, reversing A. S. Kreider Co. v. 
TS Lao esa yr sine nniit ee Omen 
Supp. 724, certiorari granted U. S. v. 
A. S. Kreider Co., 61 S.Ct. 843, 313 Us 
S. 552, 85 L.wd, —. 


U.S.Pa. Where taxpayer filed claim 
for refund of $53,844.47, and Commis- 
sioner of Internal Revenue found that 
there had been overpayment of $14,- 
833.68, sent taxpayer a certificate of 
overassessment which stated that $13,- 
471.18 was barred by statute of limita- 
tions and sent a check for the differ- 
ence which taxpayer accepted, there 
was no “account stated’ which would 
extend period for bringing action to 
recover the overpayment, since the re- 
fusal to refund the balance could not 
imply. a promise, to pay the amount 
withheld. Revenue Act. 1926, §§ 284 
@), Ab) (1,2), (g), 1113(a), 26 U.S.C. 

A. t.Rev.Acts, pages 220, pe 3 24.— 
U. gr v. A. S, Kréider Co., 61 S.Ct. 1007, 
313 U.S. 443, 85. L.bd. —, reversing 
A. S. Kreider "Cor, Ve. Uy Say dale Bea Lose 


affirming 30 F. Supp. 724, certiorari 
granted U. S. v. A. S. Kreider Co., 61 
S.Ct. 843, 313 U.S. 552, 85 L.Hd. —. 


U.S.Pa. Where taxpayer’s action to 
recover an Overpayment of income tax- 
es for 1920 was not instituted until 
March 7, 1932, although ees tax pay- 
ment was made on July 26, 1926, and 
claim for refund was disallowed in Oc- 
tober, 1929, the action was barred by 
five-year statute of limitations. Rey- 
enue Act 1926, § 1113(a), 26 U.S:C.A. 
Int.Rey.Acts, page 324.—U. S. v. A. S. 
Kreider Co., 61 S.Ct. 1007, 313 U.S. 
443, '85 L.Ed. —, reversing ‘A. S. Krei- 
der Co. v. U. S., 117 F.2d 138, affirming 
380 F.Supp. 724, certiorari granted U. S. 
v. A, S. Kreider Co.,:61 S.Ct. 843, 313 
U.S. 552, 85 L.Ed. —. 

©.C.A.3. Claims for refund of income 
tax, however prosecuted, depend upon 


proving that the treasury is retaining ~ 


money which in justice belongs to 
claimant, and not only must claimant 
proceed within statutory time  pre- 
scribed, but the. treasury may show 


that he owes as much to it because ~ 


of another and separate tax, even 


though the statute has made its collec- - 


tion impossible.—Helvering yv. Schine 
Chain Theatres, 121 F.2d 948. 
C.C.A.3. A baking company which 
purchased large quantities of flour 


from millers who added processing tax 
to. purchase price was not entitled to 
refund of processing taxes, paid by 
the millers, from the United States 
after Agricultural Adjustment Act was 
declared unconstitutional. yar 
Adjustment Act § 9, 7 US.C.A. § 6 

(a); §§ 648-659; Revenue Act 1936, es 


902,°7 U.S.C.A, S| 644.—New Consumers. 
pea Co. v. Commissioner of Internal - 


Revenue, 115 F.2d 162. 
C.C,A.3. 


‘ 


In view of fact that Revenue © 


The recovery of illegally 


4 


essing taxes paid may be maintained 


49 


against 


. ~ collector, 


a 


a matter of go 
Wa aes “New F 
€ Co. vy. ioner of Internal 
venue, 115 Poa hG2enty & 
C.C.A.5. Suits for recovery of proc- 


against the government only under 
such conditions and with such limita- 


tions as Congress has prescribed. 
Revenue Act 1936, § 902, 26 U.S.C.A. 
Int.Rev.Acts, page 960, 7 U.S.C.A. § 


644.—Savannah Sugar Refining. Corpo- 
ration v. Commissioner of Internal 
Revenue, 121 F.2d 426. f 
C.C.A.Cal® A’ claim for refund es 
capital stock taxes was ‘‘disallowed’’, s 
as to begin the running of two- ay 
limitations on’ action to recover the 
taxes, from the date of mailing notice 
of rejection, not from the signing of 
rejection schedule, and hence letter in- 
dicating rejection was sufficient ‘‘notice 
of disallowance” though sent before 
signing of rejection schedule. National 
Industrial Recovery Act § 215(a), 48 
Stat. 207; Rev.St. § 3226, as amended 
by Revenue. Act 19323°§ 4103. 26. U.S. 
C.A.Int.Rey.Acts, page 652.—Carter. v. 
i Underwriters Ass’ m, 1156 F.2d 


C.C.A.Cal.. Where state bank owed 
debts at time of consolidation with na- 
tional bank on March 31. 1928 even if 
the debts were paid by the state bank 
and were properly deductible in com- 
puting the state bank’s net income for 
1928, the national bank which had suc- 
ceeded to rights of the state bank could 
not recover deficiency assessments 
which had been made and collected on 
disallowance of deduction for the debts 
by commissioner in computing state 
bank’s net income for 1928, where the 
debts were allowed in computing the 
national bank’s net income and the na- 
tional bank received and retained the 
benefit of the allowance. Revenue Act 
1928, §§ 23, 41, 48, 48(c), 26 U.S.C.A. 
Int. Rev. Acts, pages 356, 363, 366.—Citi- 
zens Nat. Trust & Savings Bank of Los 
Angeles v. Welch, 119 F.2d 717. 


C.C.A.Cal. Where taxpayer paid in- 
come taxes to Hngland in 1930 on in- 
come from sources in England in 1926 
but had no income from sources in 
England in 1930, and taxpayer claimed 
‘a credit for income taxes paid to Eng- 
land during 1930 in his returns for 
that year, the government had burden 
of showing error in District Court’s 
holding that credit was proper, and, in 
absence of any showing that that deci- 
‘sion was wrong, 


presumed it to be correct. Revenue 
ACH O AGUS slot a) rl) GD), “(d)seio6 
U.S.C.A. "Int.Reyv. Acts, page 394 aia: 


S. v. Rogers, 
122 F.2d 485 F 

. €.C.A.Conn. Where, after statute of 
limitations had barred any new action 
United States, the. Circuit 
Court of Appeals held "that action to 


120 F.2d 244, reversed 


. recover overpayment of federal estate. 


. taxes could not be maintained against 


‘ing claim to jurisdictional 
District Court under Tucker Act, did 
not relate back so as to prevent the 
running of statute of limitations. ale 
enue Act 1926, °§ 322(a), 26 U.S 
Int.Rev.Acts, page 261% Tucker ‘Act, 38 
US.C.A.  § 41(30)—Hammond- Knowl- 
VOR VU Sb 20 2d 19.2% 

C.C.A.Conn. The contention that ac- 
tion to recover overpayment of fed- 
eral estate tax could not be maintained 
against collector because the overpay- 
ment resulted from commissioner’s dis- 
allowance of credit claimed by tax- 
payer presented an error of so _ seri- 
ous a character that it could be first 
raised on appeal.—Hammond-Knowlton 
Vv. Ui S., 22128 .2d- 192. 


C.C.A.Del. In. taxpayer’s* action 
recover income taxes paid on. receipts 


_ derived from transactions whereby tax- 


payer, who owned all stock in a per- 
sonal holding corporation, received 
property and cash from corporation for 


. stock which taxpayer purportedly sold 
z3tO 


corporation, which then canceled 
the stock, evidence supported findings 
that stock dividends had been issued 
by corporation for no apparent busi- 


the reviewing court — 


amendment substituting the~ 
- United States as defendant and reduc- | 
limit of: 


to, 


+ 


“ness reason and es eekpeiniion sub- 
Consumers — sequently, for no reason connected with 


its business, redeemed part of stock 


to get part of its undistributed profits | 


into taxpayer’s hands, and such find- 


ings justified conclusions that stock 


was canceled or redeemed at a time 
and in a manner making distribution 
and cancellation or redemption equiva- 
lent to distribution of “taxable divi- 
dends’” within statute. Revenue Act 
1934, § 115(g), 26 U.S.C.A. Int.Rev.Acts 
page 704—Smith v. U.S, 121 F.2d 
692, affirming 34 F.Supp. 947. 
C.C.A.Ga. Appellant’s contention in 
income tax ease that sale of property 
for less than cost by a taxpayer to an- 
other with option to repurchase at 
same or less price does not realize a 
loss until option expires would be con- 
sidered in appellate court, although. 
contention was not made in trial court, 
where appellee would not be preju- 
diced.—U. S. vy. Spalding, 115 F.2d 54. 
C.C.A.IN. In action to recover addi- 
tional manufacturer’s excise taxes paid 
under protest, evidence established that 
neither corporation engaged in manu- 
ap Sa of face and hand lotion, nor 
sales corporation, which was owned 
by same persons that owned manufac- 
turing corporation, to which manufac- 
turing corporation sold products for 
distribution to wholesalers, passed on 
additional taxes, and hence manufac- 
turing corporation was entitled to re- 
fund if additional taxes were unau- 


thorized. Revenue Act 1932, § 601 et 


seq., 26 U.S.C.A. Int.Rey.Acts, page | 
603 et seq.—Campana Corporation ve 
Harrison, 114 F.2d 400. 

C.C.A.ind. On appeal from judgment 
for plaintiffs in: action for amount of 
estate tax paid on gift by decedent to 
his daughter, where there was evidence 
warranting reasonable inference that 
transfer was not made in contempla- 
tion of decedent’s death, Circuit Court 
of Appeals cannot say that such con- 
clusion of trial court was clearly er- 
roneous and hence must affirm judg- 
ment for plaintiff. Revenue Act 1926, § 


302(c), aS amended by Revenue Act 
1932, § 803; 26 U.S.C.A. Int.Rev.Code, 
§ 811(c); Rules of Civil Procedure for 


District Courts, rule 52(a), 28 U.S.C.A. 


following section 723c.—Bradley  v. 
Smith, 114 F.2d 161. 
C.C.A.Ind. In action for amount of 


estate tax, paid on decedent’s gift to 
his daughter of money paid him in ex- 
ercise of option to repurchase corpora- 
tion stock purchased by decedent from 
payor, evidence held sufficient to war- 
rapt court’s conclusion that gift was 
not made in “contemplation of death” 
within estate tax statute. Revenue Act 
1926, § 302(c), as amended by Revenue 
Act. 1932, § 803, 26 U.S.C.A. Int.Rev. 
x § 811(c).—Bradley v. Smith, 114 

161. 

C.C.A.Ind. Cause. of action in favor 
of taxpayer arose upon delivery to 
him by Commissioner of Internal Reve- 


nue’ of certificate of overassessment, 


and pase ee had right to sue govern- 

ment on the implied» promise to. pay 
raised by law upon issuance of such 
certificate. 28-U.S.C.A. § 41(20).—Hart 
Glass Mfg: Co. v. U. S., 118 F.2d 828. 

C.0.A.Ind. The fact that - Commis- 
sioner of Internal Revenue erroneously 
applied an overpayment of income tax 
by one corporate taxpayer, to the pay- 
ment of taxes due from another corpo- 
ration with which taxpayer was af- 
filiated, would not defeat taxpayer’s re- 
covery of overpayment. 28 U.S.C.A. 
41(20).—Hart Glass Mfg. Co. v. U. S., 
118 F.2d 828. 

C.C.A.Md. Evidence in action to re- 
cover income taxes paid held insuffi- 
cient to show that corporation pur- 
chasing assets of automobile manufac- 
turer’ from underwriting syndicate and 
issuing bonds to underwriting syndi- 
eate in part payment issued bonds un- 
der circumstanees which would be 
equivalent of a discount as that word 
is used in applicable treasury regula- 
tion, and corporation was not entitled 
to deduct alleged discount from gross 
income for income tax purposes, ‘‘dis- 
count’? meaning the difference between 
the face amount’ of debt which it is 
assumed will be paid at maturity and 


‘paid 


which made no reference to portion of 


4 . ‘ 
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the actual lower amount which is re- 
ceived from the lender at time of crea- 
tion of debt, and colloquially, the dif- | 
ference between face amount of bonds 
and the lower cash sale price. Revenue 
Act 1926, § 234(a) (2) ty 26  USICAY 
Int. Rev. Acts, page 186; Revenue Act of 
1928, § 23 (b, f), 26 U.S.C.A. Int.Rev. 
Acts, pages 356; 3572 —Dodge Bros. v. 
Ui Ss -118' F.2d 95, affirming 33 F. Supp. 
Sie fei 
C.c.A.Mass. On  taxpayer’s appeal Bg 
from adverse judgment in action to-re- | 
cover income taxes for years 1926 and 
1928, the question of refund for 1928, . 
claimed for purely technical reason ~ 
that small portion of alleged overpay- 
ment for 1926 was not paid in cash but 
was a credit for an alleged 1928 ove 
payment which was applied by the 
Commissioner to alleged 1926 deficien- — 
cy, was properly before Circuit Court 
of Appeals, where the United States 
raised no question, either in distric 
court or in Circuit Court of Appeal 
of propriety of including such sum 
the present suit, other than the general 
claim that such sum was not allowable 
as a deduction from gross in¢ C 
Tucker Act, 28 U.S.C.A. § 41(20 
Massachusetts Protective Ass’n v. U. S:, — 
114 I.2d 304, reversing 22 F.Supp. 755. © 
C.C.A.Mass. In action to recover i 
come taxes paid, where facts were sti 
ulated and basic issue, as. to whether © 
grantor of trust remained owner 
corpus so as to warrant taxation oft hee 
trust income to grantor under blanke 
statutory provision defining gross i 
come, was determinable solely upon - 
terms of trust instrument,  Circu 
Court of Appeals on appeal from judg- 
ment of district court which had not 
considered taxability under such statu- 
tory provision and so had made no. 
findings on such basic issue, would. de= = 
cide the issue itself and would not ’ 
mand the case to district court «fora 
further findings of fact. A 
1924, 1926, < 213 (a) 
Rev. Acts, pages 19, 163: Q 9 
Int. Rev.Code, § 92(a). —White Vener 
gins, 116 F.2d 312, preree ue Higg 
v. White, 31 F.Sup 
to mandate 93 Pad. "357, reversin 
F.Supp. 986. : 
C.C.A.Mass, Where there is no mis- 
take or fact, there can be no recovery 


TLOe HY oa 483, 
323. +3 
C.C.A.Mich. Taxpayer who brow 
action against collector of - 
revenue 
ficiency | ~ 
against © 


which 
her could not 
recover original tax which she 
paid to another collector.—Kales y. 
Si) 1b Rd 4972 *3 
C.C.A.Mich.- Where taxpayer, 

deficiency — assessment 

against her, 
fund through letter which was sent: ton 
Commissioner of Internal Revenue 
commissioner’s letter in answer thereto — 


taxpayer’s letter referring to the tax’ 
voluntarily paid by taxpayer on her 
original return, was construable as re- — 
lating exclusively to additional ASSESS- 
ment referred to in the commissioner’ S14 
letter, and did not constitute a “rejec- | 
tion” of taxpayer’s informal claim. for - 
refund of original taxes paid. 26 U.S. 
OLING Int.Rev.Code, §§ 3313, 3772.— — 
Kales v. U. S., 115 F.2d 497. ; 


C.C.A.Mich. Where taxpayer filed | 
claim in abatement after limitation on ~ 
right to collect additional income tax | 
had expired, mere delay of the commis- 
sioner in consequence of the filing of 
the claim did not constitute a “stay”. 
of collection of the tax within statute 
providing that payment of additional - 
tax after expiration of limitation peri- 
od shall not be regarded as overpay- 
ment if claim in abatement was filed 
and collection of tax stayed, so as to 
preclude recovery of overpayment, 
Revenue Act of 1928, §§ 607, 611, 26 


U.S.C.A. Int.Rev.Acts, pages 459, 461. 
—Keith v. Woodworth, 115 F.2d 897. 
©.C.A.Mich. Where Michigan corpo- 


ration filed notice of change of attitude 
in 1919, because of total suspension of 
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business and sale of its property, but 
no decree of dissolution, required by 
Michigan law to effect dissolution, was 
obtained, and Delaware corporation 
was organized to take over assets and 
liabilities of Michigan corporation, 
there was no “dissolution” of Michigan 
corporation and no “merger” or “con- 
solidation” of the corporations, and 
hence Delaware corporation did not be- 
come liable for Michigan corporation’s 
income taxes and could not maintain 
suit based on overpayment thereof, 
especially where overpayment was not 
made by Delaware corporation but by 
a company which had assumed certain 
liabilities of the Delaware corporation. 
Comp.Laws Mich.1915, §§ 11350, 11351, 


13563. 13564.—Keith yv. Woodworth, 
115 F.2d 897. 
C.C.A.Mich. In action for refund of 


income taxes alleged to have been il- 
legally collected, burden of proof _rest- 
ed upon plaintiffs—Keith v. Wood- 
worth, 115 F.2d 897. 
_ ©.C.A.Mich. Actions at law to recov- 
er taxes erroneously paid are equitable 
in nature and are predicated upon the 
oh equitable principles that underlie ac- 
nm tions in assumpsit for money had and 
received, and a party must recover if 
_ at all by virtue of a right measured by 
) equitable standards.—Buhl v. Kavan- 
; agh, 118 F.2d 315. 

-C.C.A.Mich.. In action to recover tax- 
es erroneously paid, defendant may 
show any state of facts which would 
deny plaintiff's right to recover, and 
public interest and equality of govern- 

_ mental burdens require that no one 
should be permitted to avoid his just 
share of taxes except by positive com- 
mand of the law.—Buhl v. Kavanagh, 
i Lise E.2d 815. } 

C.C.A.Mich. Where income taxes paid 
by trustees were refunded by commis- 
| ‘sioner on erroneous assumption that 
4 income was taxable to beneficiary who 
- subsequently paid tax and sued to re- 
cover it back, the defendant was not 

prevented from recovering from plain- 

tiff the amount refunded to trustees on 
‘ ground that refund was “voluntary.”— 
Buhl v. Kavanagh, 118 F.2d 315. 


C©.C.A.Mich. A taxpayer, seeking to 
--yecover back alleged overpayment of 
income tax on basis of refusal of Com- 
missioner to permit taxpayer retrospec- 

‘tively to change its method of account- 
ing from an accrual to a cash basis, 

was under burden not only of showing 
that a different amount would result 
from change in method, which would 
demonstrate an overpayment of taxes, 
but that cash basis would more clear- 
ly reflect its income, Revenue Act 
1928, § 41, 26 U.S.C.A. Int.Rev.Code, 
{ § 41.—Schram v. U. S., 118 F.2d 541. 


C.C.A.Mich. Evidence in action to re- 
‘cover taxes paid failed to establish 
that Commissioner abused his discre- 
tion in refusing to permit taxpayer, 
which used a system in keeping ac- 
counts on three categories of income 
and one of interest expense which was 
neither cash nor accrual system, but 
was a hybrid system, and which had 
reported categories on an accrual basis, 
to retrospectively change method of 
accounting to a cash basis. Revenue 
Act 1928, § 41, 26 U.S.C.A, Int.Bev. 
Code, § 41—Schram v. U. S., 118 F.2d 
541. 


4 a 


\ 
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” In action to recover taxes paid evi- 
dence that items of interest on loans 
and discounts on mortgages and on se- 
 eurities other than government obliga- 
tions, which were returned by taxpay- 
er on an accrual basis, were not as a 
'matter of fact income because they 
were not earned during taxable peri- 
ods involved, did not establish that 
Commissioner abused. his discretion in 
refusing to permit taxpayer to retro- 
' spectively change its method of ac- 
counting to a cash basis, where such 
items were in fact income, if not for 
eriod for which they were returned, at 
east for some period. Revenue Act 
1928, § 41, 26 U.S.C.A. Int.Rev.Code 

§ 41.—Schram vy. U. S., 118 F.2d 541. 
©.C.A.Mich. Where taxpayer filed in- 
come tax return for calendar year 1922 
on March 9, 1923, thereafter on Janu- 
ary 7, 1927, Commissioner of Internal 


P . wore 
ne ‘ 
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Revenue, by registered mail, notified 
taxpayer of a proposed deficiency in its 
income taxes for year 1922 and_ad- 
vised it of its right to file a petition 
with Board of Tax Appeals for a re- 
view, taxpayer filed no appeal and on 
March 26, 1927 the Commissioner as- 
sessed and certified to the Collector of 
Internal Revenue for collection the pro- 
posed deficiency, collection of tax was 
not barred by limitations, so as to en- 
title taxpayer to recover back taxes 
paid pursuant to deficiency assessment. 
—Pressed Metals of America v. Wood- 
worth, 119 F.2d 210. ; 
©.C.A.Mich. In taxpayer’s action to 
recover back income taxes for years 
1922, 1927, 1928 and 1929, evidence 
supported trial court’s findings deny- 
ing taxpayer’s claim for additional de- 
ductions, including claim for addition- 
al depreciation and obsolescence on 
capital assets used in taxpayer’s busi- 
ness for years 1922, 1927, 1928 and 
1929, for additional deduction for cost 
of experimental work for year 1922, for 
depreciation of patents for years 1927, 
1928 and 1929, for deduction from 1927 
income of net loss sustained in cal- 
endar year 1926, for deduction for com- 
missions paid on sale of property in 
1927 and for donations for year 1929, 
and for an allowance because taxpay- 
er’s inventory of accounts receivable 
for years 1928 and 1929, was valued at 
book instead of market, which was 
lower.—Pressed Metals of America y. 
Woodworth, 119 F.2d 210. 

C.C.A.Minn. On taxpayer’s appeal 
from adverse judgment in action to re- 
cover taxes which had been paid, find- 
ings are presumptively correct and 
should not be set aside unless clearly 
erroneous, and due regard must be 
given to the opportunity of the trial 
court to determine credibility of wit- 
nesses. Rules of Civil Procedure for 
District Courts, rule 52(a), 28 U.S.C.A. 
following section 723¢.—Beim Co. Vv. 
Landy, 113 F.2d 897. 

C.C.A.Minn. In corporate taxpayer’s 
action to recover additional income tax- 
es which had been paid, evidence sus- 
tained finding that the taxpayer was 
merely a holding and investment com- 
pany and was formed for the purpose 
of preventing the imposition of surtax 
upon its shareholders through the medi- 
um of permitting the gains and profits 
to accumulate instead of being divided 
or distributed. Revenue Act 1932, § 
104, 26 U.S.C.A. Int.Rev.Acts, page 508. 
—Beim Co. v. Landy, 113 F.2d 897. 

C.C.A.Minn. Where sales of furs 
by manufacturing company to its sub- 
sidiary sales company, which was or- 
ganized in an attempt by manufactur- 
ing company to evade excise taxes, 
were made at prices less than fair mar- 
ket price, through transactions which 
were not at arms-length, and Commis- 
sioner of Internal Revenue and District 
Court improperly fixed as basis for im- 
posing tax, price at which sales com- 
pany sold furs to retailers instead of 
price for which manufacturer would 
have sold its products as a manufactur- 
er in ordinary course of trade, cause 
was reversed and remanded for deter- 
mination of such price and application 
of tax thereto. Revenue Act of 1932, § 
604, 26 U.S.C.A. Int.Rev.Acts, page 609, 
and § 619(b), 26 U.S.C.A. Int. Rev.Code, 
§ 3441(b).—E. Albrecht & Son vy. Lan- 
ay 114 F.2d 202, reversing 27 F.Supp. 


C.C.A.Minn. Hvidence sustained find- 
ing that fur manufacturing company 
which organized sales company and 
transferred to it on day before effec- 
tive date of Manufacturers Pxcise Tax 
Act finished and unfinished articles 
owned by manufacturing company, and 
orders for repair work on hand at the 
time,' was a mere instrumentality to 
avoid payment of excise tax, so that 
the District Court properly ignored the 
creation and existence of the sales com- 
pany in applying the tax. Revenue Act 
of 1932, § 604, 26 U.S.C.A. Int.Reyv. 
Acts, page 609, and § 619(b), 26 U.S.C. 
A, Int.Rev.Code, § 3441(b).—H. Albrecht 
& Son yv. Landy, 114 F.2d 202, revers- 
ing 27 F.Supp. 65. 

C.C.A.Minn, Evidence sustained find- 
ing that sale on. day before effective 


. bent ‘hee Wey 
date of Manufacturers’ Excise Tax Act, — 
by fur manufacturing company to sales — 
company organized by the manufactur- — 
ing company of finished and unfinished 
articles owned by manufacturing com- 
pany, together with orders for repair 
work on hand at time, and sales subse- 
quently made by manufacturing com- 
pany to sales company, were not “arms- 
length transactions’ made in ordinary 
course of business, and were made at 
prices less than their market price, so as 
to require excise tax to be computed on 
price for which the articles would be 
sold in ordinary course of trade by 
manufacturers thereof. Revenue Act of 
1932, § 604, 26 U.S.C.A. Int.Rey.Acts, 
page 609, and § 619(b), 26 U.S.C.A. 
Int.Rey.Code, § 3441(b).—E. Albrecht & 
Son v. Landy, 114 F.2d 202, reversing 
27 F.Supp. 65. 

C.C.A.Minn. The District Court had 
duty to uphold the determination of 
Commissioner of Internal Revenue un- 
less the determination was arbitrary. 
—E. Albrecht & Son yv. Landy, 114 F. 
2d 202, reversing 27 F.Supp. 65. 

C.C.A.Mo. Where record on appeal 
in taxpayer’s action to recover alleged 
overpayment of income taxes consisted 
of complaint, answer, findings of fact 
and declarations of law and judgment, 
only question for review was whether 
facts found by the trial court supported 
ae judgment.—McGee v. Nee, 113 F.2d 

C.C.A.Mo. Finding that deduction 
disallowed consisted of business ex- 
penses paid in years other than that 
in which deduction was claimed au- 
thorized judgment denying taxpayer’s 
claim for alleged overpayment of in- 
come taxes for certain year. Revenue 
Act 1936, § 238(a), aaresy 26 U.S.C.A. 
Int.Rey.Code § 238(a), (e) (1).—McGee 
vy. Nee, 113 F.2d 548. 

C.C.A.Mo. Burden was upon _ tax- 
payer seeking to recover alleged over- 
payment of income taxes to show that 
he came within the terms of the statute 
permitting the deduction claimed. Rey- 
enue Act 1936, § 23(a), (e) (1), 26 U.S. 
C.A. Int.Rev.Code, § 23(a),°-(e) \(1).— 
McGee v. Nee, 113 F.2d 543. } 

Taxpayer seeking to recover alleged 
overpayment of income taxes for the 
year 1936 on ground that certain ex- 
penditures were ordinary and necessary 
business expenses had burden to show 
that deduction disallowed by Commis- 
sioner of Internal Revenue was an or- 
dinary and necessary business expense 
of the taxpayer paid or incurred in 
the year 1936. Revenue Act 1936, § 
23(a), (e) (1), 26 U.S.C.A. Int.Rev.Code 
EA (e) (1).—McGee v. Nee, 113 F. 
¢ : 


C.C.A.N.Y. A claim for refund of in- 
come taxes which sets forth all the ma- 
terial facts which form the basis of ac- 
tion to be brought to recover taxes 
paid, is an essential “condition preced- 
ent” to the right to recover by action. 
—Ronald Press Co. y. Shea, 114 F.2d 
453, affirming 27 F.Supp. 857. i 


C.C.A.N.Y. Where claims for income 
tax refunds were accompanied by state- 
ment that the sole question involved 
was whether taxpayer could deduct 
a loss sustained by reason of liquida- 
tion of a wholly-owned subsidiary of 
the taxpayer, whiich subsidiary was af- 
filiated with the taxpayer during the 
period of its corporate existence, and 
did not indicate that taxpayer had as- 
certained any debt to be worthless and 
charged it off during the taxable peri- 
od, the refund claims did not support 
complaint based upon allegations that 
a bad debt had been ascertained to be 
worthless and had been charged off 
and judgment dismissing action to re- 
cover taxes paid was justified. Reve- 
nue Act 1928, §§ 23(i,j), 117, 26 U.S.C. 
A. Int.Rev.Acts, pages 357, 388.—Ron- 
ald Press Co. v. Shea, 114 F.2d 453, 
affirming 27 F.Supp. 857. 

C.C.A.N.Y. On government’s appeal 
from judgment for executor for alleged 
overpayment of estate taxes, govern- 
ment could argue for first time that 
proceeds of policy on deceased’s life 
were includable in his gross estate be- 
cause of survivorship clause in policy 
whereby deceased’s estate would have 


_wherein 


of 


leged overpayment 
court 


in trial 


estate taxes, 
government 


‘elaimed that proceeds from policy on 


deceased’s life were includable in gross 
estate because transaction was inher- 
ently testamentary in character, gov- 
ernment did not ‘‘waive’ contention 
that proceeds were includable in gross 
estate because of survivorship clause 
in policy whereby the estate would 


have received proceeds had beneficiary 


predeceased deceased, so as to pre- 
clude its urging that contention for 
first time on its appeal from judgment 
for executor, especially where decision 
upon which government based its argu- 
ment on appeal had not been decided 
at time of trial. Revenue Act 1926, § 
302(g), 26 U.S.C.A.Int.Rev.Acts, page 
231.—Chase Nat, Bank of City of New 
York y. U. S., 116 F.2d 625, reversing 
28 F.Supp. 947. 

C.C.A.Ohio. Where taxpayer as part 
of consideration for compromise of 
amount owed by taxpayer as penalty 
agreed that all payments of income tax 


and interest for year 1922 should be 


treated as “irrevocable” and that any 
right to refund of such amounts should 
be waived, acceptance by the Commis- 
sioner of Internal Revenue of the com- 
promise being conditioned upon sur- 
render of taxpayer’s right to seek re- 
fund, the taxpayer was barred from 
maintaining action for alleged overpay- 
ment of income taxes for the year 1922. 
26 U.S.C.A. Int.Rev.Code, § 3761; Rev- 
enue Act 1921, 250(b), 42 Stat. 264. 
—Schneider v. U. S., 119 F.2d 215. 

C.C.A.Ohio. The purpose of the pro- 
visions of Revenue Act requiring filing 
of refund claim before institution of 
suit by taxpayer and for postpone- 
ment of action for a reasonable period 
is to avoid vexatious and expensive 
litigation and afford opportunity to 
treasury to consider claim and make 
refund.—A. G. Reeves Steel Const. Co. 
v. Weiss, 119 F.2d 472. 

C.C.A.Ohio. In suit to recover al- 
leged overpayment of income and ex- 
cess profits taxes where petition shows 
that suit has not been brought within 
statutory period, motion to dismiss be- 
cause: statute of limitations has run 
may be utilized without an affirmative 
defensive plea or supporting affidavits. 
Revenue Act 1926, § 1113(a), 26 U.S.C. 
A. Int.Rev.Acts, page 324; Federal 
Rules of Civil Procedure, rule 9(f), 28 
U.S.C.A. following section 723c.—A. G. 
Reeves Steel Const. Co. v. Weiss, 119 
F.2d 472. 


C.C.A.Ohio. Where commissioner com- 
puted amount of refunds of income and 
excess profits taxes to be made to tax- 
payer, credited those refunds upon tax- 
es owed by taxpayer for other years, 
and notified taxpayer by letter of ac- 
tion taken, taxpayer’s claim for refunds 
was then “disallowed”, and action to 
recover amount thereof not brought for 
more than two years and more than 
five years after payment of taxes was 
barred by limitations. Revenue Act 
1924, §§ 281(a), 1014, 26 U.S.C.A. Int. 
Rev.Acts, pages 62, 128; Revenue Act 
1926, § 1113(a), 26 U.S.C.A. Int.Rev. 
Acts, page 324.—A. G. Reeves Steel 
Const. Co. v. Weiss, 119 F.2d 472. 

The provision of Revenue Act forbid- 
ding maintenance of suit for recovery 
of taxes more than five years after 
their payment, unless suit is begun 
within two years after disallowance of 
part of claim, not only bars the rem- 
edy but also destroys liability for re- 
fund of taxes. Revenue Act 1926, § 
1113(a), 26 U.S.C.A. Int.Rev.Acts, page 


324.—A. G. Reeves Steel Const. Co. v. 
Weiss, 119 F.2d 472. 
C.C.A.Ohio. The provision of Rev- 


enue Act requiring commissioner to 
notify taxpayer by mail of disallow- 


- owners, 
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G. Reeves Steel 
Co. v. Weiss, 119 F.2d 472. 
C.C.A.Ohio. The provision of Rey- 
enue Act forbidding maintenance of 
suit for recovery of taxes more than 
five years after their payment, unless 
suit is begun within two years after 
disallowance of part of claim, not only 
bars the remedy but also destroys lia- 
bility for refund of taxes. Revenue Act 
1926, 4§ 1118(a), -26 U.S.C.A. Int.Rev. 
Acts, page 324.—A, G. Reeves Steel 
Const. Co. v. Weiss, 119 F.2d 472. 

C.C.A.Ohio. In suit to recover al- 
leged overpayment of income and ex- 
cess profits taxes, taxpayer had burden 
of alleging and proving that its cause 
of action was brought within statutory 
time limit. Revenue Act 1926, § 1113 
(a), 26 U.S.C.A, Int.Rev.Acts, page 324. 
i - Reeves Steel Const. Co. v. 
Weiss, 119 F.2d 472. 

C.C.A.Ohio. The failure to plead stat- 
ute of limitations as a defense to suit 
to recover alleged overpayment of in- 
come and excess profits taxes did not 
preclude Circuit Court of Appeals from 
considering applicability of statute on 
appeal, where statute not only barred 
the remedy but destroyed liability to 
refund taxes. Revenue Act 1926, § 
1113(a), 26 U.S.C.A. Int.Rev.Acts, page 
3824; Federal Rules of Civil Procedure, 
rule 9(f), 28 U.S.C.A. following section 
723¢e.—A. G. Reeves Steel Const. Co. v. 
Weiss, 119 F.2d 472. 


C.C.A.Okl. Where, to comply with 
Oklahoma Constitution prohibiting cor- 
porations from holding title to farm 
lands, stockholders entered into trust 
agreement in 1915 pursuant to which 
eo ee conveyed land to majority 
stockholder as trustee who was to sell 
land, deduct expenses, deduct for his 
services one-half of net profits and 
then distribute balance to _ beneficial 
and in 1918 beneficial owners 
entered into supplemental agreement 
whereby the trustee acquired an addi- 
tional 184% per cent. interest, evidence 
was insufficient to establish that the 
additional interest was acquired in ex- 
change for undistributed .profits due 
the trustee as compensation for sery- 
ices rendered, in action to recover over- 
payment of income tax, 18 OkI.St.Ann. 
§ 82: Revenue Act 1918, § 213, 40 Stat. 
1065; OkISt.Ann.Const, art. 22, § 2.— 
Doneghy v. Alexander, 118 F.2d 521. 

C.C.A.Okl, 
tax erroneously paid is in nature of a 
common-law action for money had and 
received and is governed by equitable 
principles, and, in such an _ action, 
plaintiff must recover by virtue of a 
right measured by equitable standards, 
and it is open to defendant to show 
any state of facts which, according to 
those standards, would deny the right. 
—Ryan v. Alexander, 118 F.2d 744. 

C.C.A.Okl. In taxpayer’s action to 
recover back income tax for year 1924 
on ground that amounts received in 
1925 were erroneously included in 1924 
return, fact that right to assess such 
amount as income for 1925 was barred 
by statute did not preclude a defense 
asserted not as a set-off or counter- 
claim, but as an equitable reason grow- 
ing out of circumstances of the errone- 
ous payment, why the refund should 
not be granted.—Ryan v. Alexander, 
118 F.2d 744. 

C.C.A.Okl. In taxpayer’s action to 
recover back income tax for year 1924 
on ground that amounts received in 
1925 were included in 1924 return, tax- 
payer was required to show that he did 
not owe the tax, and it was not suffi- 
cient to establish that tax was prema- 
turely assessed.—Ryan v. Alexander, 
118 F.2d 744. ; ? 

C.C.A.Pa. Where California inherit- 
ance tax was paid by executors from 
corpus of testator’s estate and neither 


Const. 


erat 
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ground that at time petition for re-— 
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| ies 
life tenants nor the estate claimed de- 
ductions in tax returns, life tenant 
seeking to recover part of income tax 
paid was not entitled to recover on 


fund was tiled limitations had run so 
as to bar the estate’s claim to deduction 
for taxes which it had paid. Revenue 
Act 1928, § 703(a) (5), 28 U.S.C.A, Int. — 
Rev.Acts, page 467; St.Cal.1921, p. 
1500.—Hostetter v. U. S., 113 F.2d 64, 
affirming 28 F.Supp. 227. Ps 
C.C.A.Pa. The statute, providing that 
payment of taxes properly assessed 
should not be considered an overpay-— 
ment within limitation gtatute if claim 
in abatement was filed and collection of 
any part thereof was stayed, was ap ih 
plicable to corporate taxpayers where 
proceeding for tax collection was de- 
layed because of erroneous belief that 
statutory limitation did not apply, and 
where claim for abatement was filed, 
even though the filing occurred aft 
expiration of limitation period, 
against contention that at time of filing © 
of the claim in abatement there was 
nothing that could be stayed. Revenue 
Act 1928, § 611, 26 U.S.C.A. Int.Re 
Acts, page 461.—Pittsburgh Can Co. 
U.S., 113 F.2d 821. 
C.C.A.Pa. In action by taxpayer's — 
transferee to recover income and excess 
profits taxes paid by transferee under 
protest, wherein transferee contended 
that he was deprived of property with- 
out due process of Jaw on ground th 
he had no notice of his hearing before ~ 
the Board of Tax Appeals, evidence 
sustained trial court’s finding that at- 
torney appeared for and _ represente 
the transferee in proceedings by th 
transferee before the Board of Tax A 
peals.—Brooks vy. Driscoll, — 
426. \ ata 
C.C.A.Pa. In action by taxpayer 


transferee against collector of internal — 


board’s decisions is committed by sta 
ute exclusively to the Circuit Cou 
of Appeals and the Court of Appeals © 
of the District of Columbia. Revenue. — 
Act 1926, § 1003, 26 U.S.C.A. Int. Rev. 38 
Acts, page 313.—Brooks y. Driscoll, 114 
F.2d 426. Tree 
C.C.A.Pa. District Court was with-— 
out jurisdiction to entertain action by 
taxpayer’s transferee against collector | 
of internal revenue to recoyer income — 
and excess profits taxes paid by trans-_ 
feree under protest, where transferee _ 
filed his petition with the Board of | 5 
Tax Appeals for redetermination of as- 
sessments against him, since tramsferee, 
having resorted to board action for re- BE 
dress of his complaint, thereby put an 
end to what would have been his op- | 
portunity otherwise to institute a suit 
to recover the taxes whereof he com- 
plained. Revenue Act 1926, § 284(d), | 
26 U.S.C.A. Int.Rev.Acts, page 220.—_ 
Brooks v. Driscoll, 114 F.2d 426. , 


C.C.A.Pa. Jn taxpayer’s action to re- — 
cover alleged overpayment of income © 
taxes where assessment was based up- 
on market value of stock reported by 
taxpayer in his return, evidence war- 
ranted conclusion that taxpayer failed 
to produce sufficient evidence to over- 
come prima facie correctness of assess- 
ment, and that District Court erred in 
allowing recovery of tax paid upon gain 
resulting from stock transaction. Rev- 
enue Act of 1928, §§ 111(a, ¢, d), 112 
(aj. (ce) (CL) F-1L3.(b) (Gy °2), (2650S 7C2ae 
Int.Rev.Acts, pages 376, 377, 378, 383. 
—Heiner v. Gwinner, 114 F.2d 723, re- 
versing Gwinner v. Heiner, 25 F.Supp. 
659 


C.C.A.Pa. In taxpayer’s action to 
recover alleged overpayment of income 
tax, presumption is that taxes were 
rightly collected upon assessments cor- 
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rectly made by Commissioner of Inter-_ 


nal Revenue, and burden is upon tax- 


payer to prove all facts necessary to. 


establish illegality of collection.—Hein- 


er vy. Gwinner, 114 F.2d 7238, reversing - 


Gwinner v. Heiner, 25 F.Supp.. 659. 
In taxpayer’s action to recover al- 
leged overpayment of income tax where 
assessment was based upon market 
values of stock reported by taxpayer 
in his return, burden was upon tax- 


payer to show either that no market. 


value in fact existed, or that values 
reported by him were excessive-—Hein- 


er y. Gwinner, 114 F.2d 723, reversing. 


Gwinner vy. Heiner, 25 F.Supp. 659. 

C.C.A.Pa. Trial court properly grant- 
ed taxpayer’s request for a conclusion 
_ of law that no taxable gain for income 
¥ tax purposes or loss was involved in 
transaction whereby the taxpayer had 

acquired 3,500 shares, b 
3,000 shares sold to taxpayer’s son-in- 
law, in exchange for bond and mort- 
gage, in the principal sum of $300,000, 
- held by the taxpayer. Revenue Act of 

1934, §§ 23(e) (2), 117(a), 26 U.S.C.A. 

Int.Rev.Acts, pages 672, 707.—Evans v. 

Rothensies, 114 F.2d 958. 

C.0.A.Pa. In a suit by a taxpayer to 
recover taxes assessed and collected, 
such as income taxes, the burden rests 

on him to prove all facets necessary to 
_ establish the illegality of the collection. 
_ —Fivans v. Rothensies, 114 F.2d 958. 

‘ ' ©.C.A.Pa. Taxpayer could not recov- 
er so much of deficiency income tax 
payment as was represented by a dis- 
allowance of an alleged capital loss in 
transaction in which taxpayer sold 3,- 
000 shares of stock to his son-in-law 
under agreement that annuity should 
be payable by son-in-law to taxpayer 
for life and on his death to taxpayer’s 
wife for her. life, because the contract 
of annuity did not have a fair market 
yalue on which loss could be deter- 
Pel ‘mined, where the fair market value of 

- the 3,000 shares was not known, and 

whether taxpayer would receive annuity 
payments from his son-in-law depend- 
ed upon whether corporation continued 
to pay dividends, and, unless, son-in- 
law was able to make dividend pay- 
ments, taxpayer’s redress was limited 
to such satisfaction as was obtainable 
through security of 2,956 of the shares, 
which had been placed in escrow. Rey- 
enue Act of 1934, §§ 23(e) (2), 117(a), 
26 U.S.C.A. Int.Reyv.Acts, pages 672, 707. 
_ —Evans vy. Rothensies, 114 F.2d 958. 

 -©.C.A.Pa. A taxpayer who has paid 
taxes under protest may sue the collec- 
tor personally as at common law, may 
sue the United States in Court of 

- Claims, or in the District Court sit- 
ting, within a financial limitation, as a 

Court of Claims, or taxpayer may avail 

himself of a petition to Board of Tax 

Appeals which is a quasi-judicial body. 

—Fox y. Rothensies, 115 F.2d 42. 

os ©.C.A.Pa. The District Court had 
jurisdiction of action to recover over- 
payment of income taxes based on cer- 
tificate of overassessment of income 
tax for 1920, pursuant to waiver ex- 
S tending time for assessment where col- 
—  leectors to whom tax had been ‘paid 
were no longer in office. Rev.St. § 
3226, as amended by Revenue Act 1926, 
§ -1118(a), 26 :U.S:C.A, Int:Rev.Acts, 
page 324;  Jud.Code § 24(20), 28 U.S. 
G.A. § 41(20).—A. S. Kreider Co. v. U. 
S., 117. F.2d 133, affirming 30 F.Supp. 
724, certiorari granted U. S. v. A. S. 
Kreider Co., 61 S.Ct. 843. 

C.C.A.Pa. Taxpayer’s right of action 
to recover overpayment of income tax- 
es arose from certificate of overassess- 
ment of income tax for 1920, pursu- 
ant to waiver extending time for as- 
sessment, and: action instituted within 
six years from the date of payment of 
the tax was timely, where collectors to 
whom the tax had been paid were no 
longer in office. Rev.St. § 3226, as 
amended by Revenue Act 1926, § 1113 
(a), 26 U.S.C.A. ‘Int.Rev.Acts, page 
824; Jud.Code, § 24(20), 28 U.S.C.A. § 
41(20).—A. §S. Kreider Co. v..U. % 
117 F.2d 133, affirming 30 F.Supp. 


724, certiorari granted U. §. v. A. S. 
Kreider Co., 61 S.Ct. 843. 
©.C.A.Pa. In taxpayer’s action to 


recover stock transfer taxes paid, evi- 
dence justified denial of recovery on 
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Revenue Act provisions 


including the. 
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“INTERNAL REVENUE 


ground that bankers which undertook 


to market taxpayer’s stock had an op- 


tion to buy stock and that when bank- 
ers sold stock to: public they trans- 
ferred to purchasers their right under 


option and that sales by bankers con- 
within- 


“transfer” 
imposing a 
stamp tax upon transfers of legal title 
to or rights to receive shares of stock 
in a corporation. Revenue Act 1926, 
tit. 8, § 800, Schedule A(3), as amended 
by Revenue Act 1932, § 723, 26 U.S.C. 


stituted a taxable 


A. Int.Rev.Acts, pages 284, 290.— 
Premier Shares v. Rothensies, 117 F. 
2a 809. 

C:C.A.Pa. On motions to dismiss 


complaints in actions to recover capital 
stock and excess profits taxes paid on 
ground that taxes were illegally col- 
lected and received under allegedly un- 
constitutional statutes, the question 
presented was whether the complaints 
stated causes of action. and it was not 
improper for the district courts to pass 
on the substantive question of the con- 
stitutionality of the statutes, since mo- 
tions were the equivalent of ‘‘general 
demurrers’”” at common law, and all 
well pleaded facts were admitted for 
purpose of motions. Revenue Act 
1934, § 701(a, f), 26 U.S.C.A. Int.Rev. 
Acts, pages 787, 788; National Indus- 
trial Recovery Act §§ 215(a, f), 216(a), 
48 Stat. 207, 208; U.S.C.A.Const. art, 
1, § 1; art. 1, § 8, cl. 1; Amend, 5.— 
American Viscose Corporation v. Roth- 
ensies, 121 F.2d 186, affirming 34 F. 
Supp. 217. 


C.C.A.Tenn. Under lease whereby 
lessee agreed to pay all taxes assessed 
against taxpayer, including income and 
excess’ profits taxes, lessee was also 
vested with authority, as a necessary 
incident to pay taxes, to contest their 
correctness and validity and to file any 
appropriate claim of abatement in re- 
spect thereof, and taxpayer could not 
question lessee’s authority in that re- 
spect in a claim against the government 
and contend that the filing of a claim 
of abatement was invalid to toll the 
statute of limitations because not. made 
by it or by anyone authorized to file 
such a claim in its behalf. Revenue 
Act 1928, § 611, 26 U.S.C.A.. Int.Rey. 
Acts, page 461.—Harvey Coal Corpora-. 
tion v. U. S., 118 F.2d 350. 


c.c.A.Tenn. A claim for refund of 
$72,514.83, 1919 and 1920 income tax- 
es, filed July 10, 1925, was sufficient 
to cover action to recover $15,372.69 in- 
come and excess profits taxes actually 
paid in 1921, notwithstanding state- 
ment that tax was paid on June 12, 
1925, under provisions of Internal Rev- 
enue Act of 1926 that amount of cred- 
it or refund should not exceed portion 
of tax paid during three or four years 
immediately preceding filing of claim, 
but that claim filed before enactment 
of the act should not be barred if it 
would otherwise be allowable. Rev- 
enue Act 1926, §§ 284(b) (2), (h) (2), 
1113(a), 26 U.S.C.A. Int.Rev.Acts, pages 
220, 223, 324.—Brewer v. National Life 
& Accident Ins. Co., 119 F.2d 313. 

©.C.A.Tenn. The five-year period of 
limitations against action to recover 
income and excess profits taxes paid 
on December 138, 1921, for 1919 and 
1920, began to run on date of such 
payment, and barred action brought 
nine years later, notwithstanding that 
additional taxes were assessed for such 
years and paid June 12, 1925, and that 
statute which for the first time ex- 
plicitly limited amount of refund al- 
lowable to portion of tax paid within 
applicable limitation period was not 
enacted until 1924. 
§ 281, 26 U.S.C.A. Int.Rev.Acts, page 
62; Revenue Act 1926, § 1113(a), 26 
U.S.C.A. Int.Rev.Acts, page 324.—Brew- 
er v. National Life & Accident Ins. Co., 
119 F.2d 313 

In absence of evidence that statute 
explicitly limiting the amount of re- 
fund of income taxes allowable to por- 
tion of the tax paid within applicable 
limitation period was enacted to cor- 
rect an administrative practice or to 
cure a judicial construction, court 
treated it as designed to prevent mis- 
apprehension of existing law. Revenue 
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Revenue Act 1924, 
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Act 1924, § 281, 26 U.S.C.A. Int 
Acts, page 62.—Brewer v. Nat 
Life & Accident Ins. Co., 119 F.2d 313. 
'-©.€.4.Tex. Where actions for re- 
fund of income taxes assessed on the 
restoration to income in 1933, of in- 
stallment payments made in prior years 
on a conditional sale of stock rescinded 
in 1933 because of default in payment, 
in which the taxpayers claimed that 
the value of the stock when retaken, 
plus the installment payments, was less 
than their basis, thus resulting in a 
loss rather than a gain, were tried on 
the erroneous theory that the taxpay- 
ers were claiming a loss deduction in 
1933, judgments against the taxpayers 
should be reversed and the cases re- 
manded for a new trial. Revenue Act 
1932, § 44(d), 26 U.S.C.A. Int.Rev.Acts, 
page 497.—Walker vy. Thomas, 119 F.2d 


D.C.Cal. In action to recover eapital 
stock taxes paid, determination of com- 
missioner of internal revenue is pre- 
sumptively correct and burden is on 
taxpayer to prove tax  nonliability. 
Revenue Act 1938, § 601(a), 26 U.S.C.A. 
Int.Rev.Acts, page 1139.—Allen y. Ro- 
gan, 39 F.Supp. 424. 

D.C.Conn. In taxpayer’s action for 
refund of gift tax paid on gift of stock, 
where taxpayer claimed that shares 
should have been valued at less than 
valuation on which tax was based, tax- 
payer had burden to prove that fair 
market value of stock as of date of gift 
was less than amount assessed, and the 
amount of overassessment, and ultimate 
burden of proof was not satisfied by 
mere proof that entire block of stock 
could not bave been sold on date of 
gift without denressing the market. 
Revenue Act 1932, § 506, 26 U.S.C.A. 
Int.Rey.Code, § 1005.—Groff yv. Smith, 
34 F.Supp. 319. 

D.C.Conn. In taxpayer’s action for 
refund of gift tax paid on gift of stock, 
expert testimony as to time which 
would have been required for advan- 
tageous liquidation of stock and re- 
sults of-a liquidation which could have 
been accomplished within that time 
would have been competent, and such 
evidence, if Convincing, might have 
satisfied burden of proof resting on 
taxpayer, but, in absence of evidence 
covering that ground, there was noth- 
ing to overcome weight of sales prices 
for small lots of stock at date of gift, 
and, hence taxpayer’s burden of proof 
was not sustained. Revenue Act 1932, 
§ 506, 26 U.S.C.A. Int.Rev.Code, § 1005. 
—Groff vy. Smith, 34 F.Supp. 319. 

In taxpayer’s action for refund of 
gift tax paid on gift of 14,000 shares of 
stock, evidence of sales prices of stock 
was “best evidence’ of market value 
of stock, but sales price of 200 shares 
of stock was: not necessarily the best 
evidence of market value of block of 
14.000 shares. Revenue Act 1922. § 
506. 26 U.S.C.A. Int.Rev.Code. § 1005.— 
Groff v. Smith, 34 F. Supp. 319. 

D.C.Conn. In taxpayer’s action for 
refund of gift tax paid on gift of stock, 
where taxpayer claimed that shares 
should have been valued at less than 
valuation on which tax was based, a 
substantial disparity between volume 
of sales upon which Commissioner’s 
finding was based and size of block 
of stock to be valued permitted consid- 
eration of competent evidence that en- 
tire block could not have been sold at 
sales prices obtaining at date of gift. 
Revenue Act 1932, § 506, 26 U.S.C.A. 
Int.Rev.Code, § 1005.—Groff v. Smith, 
34 F.Supp. 319. : 

In taxpayer’s action for refund of 
gift tax paid on gift of stock, where 
taxpayer claimed that shares should 
have been valued at less than valuation 
on which tax was based, consideration 
of capacity of market at time of gift 
was not objectionable as tending to 
establish a double standard of value for 
purposes of calculating tax. Revenue 
Act 1932, § 506, 26 U.S.C.A. Int.Rev. 
Code, § 1005.—Groff v. Smith, 34 F. 
Supp. 319. 

In taxpayer’s action for refund of 
gift tax paid on gift of stock, where 
gift was made in November, 1936, and 
taxpayer claimed that shares should 
have been valued at less than valuation 


ional © 


distinguished from 


-valuation on 


_ mercial channels. 


“in evidence where statements, 
relevant went to show factors en- 
‘tering into’ intrinsic, value of stock as 
its market value. 
Revenue: Act 1932, § 506, 26 U.S.C.A. 
Int.Rey.Code, § 1005.—Groff. v. Smith, 
34.F.Supp. 319.» 

D.C.Conn. A taxpayer could not re- 
cover gift tax paid on gift of 14,- 
000 shares of stock made on Novem- 
ber 11, 1936, on ground that shares 
should have been valued at less than 
which tax was. based, 
where there was no evidence as to the 
time which would have béen required 
for advantageous liquidation of a block 


of, 14,000 shares released for sale on 


November 11, nor evidence to show what 
the result of such a liquidation would 
have been if accomplished with reason- 
able skill, utilizing all available com- 
Revenue Act 1932, § 
506, 26 U.S.C.A. Int.Rev.Code, § 1005.— 
Groff v. Smith, 34 F.Supp. 319. 

D.C.Ga. The District Court had Bu- 
risdiction of action by steamship com- 
pany against Collector of Internal Rev- 
enue to recover taxes collected under 
the Carriers Taxing Act. Carriers 
Taxing Act of 1937, § 1 et seq., and § 
1(a), 45 U.S.C.A. § 261 et seq., and § 
261(a), 26° U.S.C.A. Int.Rev.Code, § 
1500 et seq., and § 1532(a).—Ocean §S. 
S. Co. of Savannah y. Allen, 36 F.Supp. 
851. 

D.C.Ga. In action by steamship 
company against Collector of Internal 
Revenue to recover taxes collected un- 
der the Carriers. Taxing Act, motion 
of Commissioner of Department of La- 
bor of Georgia who administers Geor- 
gia Unemployment Compensation Act 
to intervene was denied on ground that 
no judgment could be entered in favor 
of intervener who would also obtain 
as much advantage of judgment. for 
plaintiff as he would get if he were a 
party and on ground that intervention 
was unnecessary since movant had 
been permitted to file a brief in the 
case as amicus curiz. Carriers Taxing 
Act of 1937, § 1 et seq., and § 1(a), ae 
URS Gears 261 et seq., and § 261(a), 
U.S.C.A. Int.Rev.Code, § 1500 et ane 
and § 1532(a); Acts Ga.1937, p. 806; 
Federal. Rules of Civil Procedure, rule 
24(b) (2), 28 U.S.C.A. following sec- 
tion 723c.—Ocean S. S. Co. of Savan- 
nah v. Allen, 36 F:Supp. 851. 

D.C.Ga. Evidence showed that steam- 
ship company did not operate any 
equipment or facility or perform any 
service in connection with the trans- 
portation of passengers or property 
by railroad, or the receipt, delivery, 
elevation, transfer in transit, refrigera- 
tion or icing, storage or handling of 
property transported by railroad “and 
hence was not covered by the Carriers 
Taxing Act of 1937 under which tax 
was assessed and paid and was en- 
titled to recover back amount of taxes 
together with interest thereon at rate 
of six per cent. from time of payment. 
Carriers Taxing Act of 1937, § 1 et 
seq., and § 1(a), 45 U.S.C.A. § 261 et 
seq.,. and § 261(a), 26 U.S.C.A. Int. 
Rey.Code, § 1500 et seq., and § 1532 
(a).—Ocean 8S. 8. Co. of Savannah vy. 
Allen, 36 F.Supp. 851. 


D.C.Ga. Vhe United States District 
Court for Middle District of Georgia 
had jurisdiction of parties and subject- 
matter in action by taxpayer, who re- 
sided in Atlanta, Georgia, against Col- 
lector of Internal Revenue for the Dis- 
trict of Georgia to recover individual 
income taxes paid.—Courts v. Allen, 40 
I.Supp. 75. 

D.C,I1l. In packing company’s action 
to recover “floor stock taxes’ illegally 
exacted under the Agricultural Adjust- 
ment Act, evidence established that the 
packing company bore the burden of 
the amount illegally imposed as 
tax. Agricultural Adjustment Act, § 1 
et seq., and § 16, 7 U.S.C.A. § 601 et 
seq., and § 616; 


C.A. Int.Rey. Code, §§ 
Cudahy Packing Co. wai S., 


Supp. 563, 
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In packing company’s action to re- 
cover ‘‘floor stock taxes” illegally exact- 
ed under the Agricultural Adjustment 
Act, evidence justified recovery on 
ground | that the packing company did 
not shift the burden of the tax or re- 
lieve itself thereof. 
justment Act, § 1 et seq., and § 16, 7 
U.S.C.A, § 601 et seq., and § 616; Reve- 
nue Act 1936, §§ 902-905, 7 U.S.C.A. §§ 


644-647; 26 U.S.C.A, Int.Rev.Code, §§ 
3313, 3772.—Cudahy Packing Co. v. 
U. S., 37 F.Supp. 563. 


D.C.Ky. Though a taxpayer in- 
structed his brokers to buy a certain 
number of shares of stock “in my 
name as Trustee,’ stating that he in- 
tended to divide the profits in specified 
proportions among ae elose’ business 
associate and seven .other named per- 
sons related to the taxpayer, and 
though: the taxpayer put up the col- 
lateral for the margin account, evi- 
dence that the taxpayer recommended 
that such persons buy the stock and 
acted merely as their agent, and that 
they agreed to be responsible for any 
loss, held to show that the transaction 
was neither a trust nor a gift of the 
stock, but was the joint transaction of 
the eight persons who shared the prof- 
its, and hence the taxpayer was entitled 
to recover an additional income tax 
paid under protest.—Hellman vy. Glenn, 
36 F.Supp. 428. 

D.C.Md. The statutory provision that 
all evidence relied on to support claim 
for refund of amount paid as tax under 
Agricultural Adjustment Act shall be 
clearly set forth under oath does not 
require corporation suing for such re- 
fund to allege in complaint that plain- 
tiff presented to Internal Revenue 
Commissioner all available evidence 
bearing on its right to refund, nor lim- 
it plaintiff to production of evidence 
previously submitted to Commissioner, 
but complaint need only allege re- 
jection of claim by Commissioner and 
plaintiff is not limited to evidence pro- 
duced before Commissioner. Revenue 
Act 1936, §§ 903, 905, 7 U.S.C.A. §§ 645, 
647; Agricultural Adjustment Act, 
U.S.C.A. § 601 et seq.—Hutzier Bros. Co. 
v. U. S., 33 F.Supp. 801. 


D.C.Md. The statutory burden on de- 
partment store corporation, suing for 
refund of amount of floor stocks tax 
paid by it under Agricultural Adjust- 
ment Act, to show that it had not 
been reimbursed or shifted burden of 
tax, was adequately met, though plain- 
tiff was unable to produce records 
showing amounts by which it increased 
prices on each individual item of its 
merehandise after imposition of tax, 
where plaintiff made honest effort to 
explain its position and oral statements 
under oath, as well as plaintiff's written 
accounting testimony, indicated that 
such tax was never a factor in deter- 
mining sales prices. Revenue Act 1936, 
§ 902, 7 U:S.C.A. § 644; Agricultural 
Adjustment Act, 7 U.S.C.A. § 601 et 
seq.—Hutzler Bros. Co. v. U. S., 33 F, 
Supp. 801. 


In action for refund of amount of 
floor stocks taxes paid by plaintiff de- 
partment store corporation under Agri- 
eultural Adjustment Act, proof that 
plaintiff raised prices of its merchan- 
dise after 
raise conclusive presumption that price 
increases were made to offset tax, 
where evidence disclosed that increased 
prices were due to supply and demand, 
degree of competition, and other fac. 
tors, which more than accounted for 
entire increase. Revenue Act 1936, 
902, 7 U.S.C.A. § 644; Agricultural 
Adjustment Act, 7 U.S.C.A. § 601 et 


seq.—Hutzler Bros. Co. Ve NSeS oe 
Supp. 
D.C.Md. In action to recover federal 


gift taxes, the government waived its 
right, if any, to resist presentation of 
a point on ground that it had not been 
raised originally in claim for refund, 
where the government joined issue 
thereon.—Hopkins y. Magruder, 34 F. 
Supp. 381. 


D.C.Md. In action by taxpayer to 
recover income taxes allegedly over- 
paid, burden is on taxpayer to prove 


Agricultural Ad- 


(bd), and § 114(a), and 26 U.S.C.A. Int. 


imposition of tax did not, 
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f 
overpayment,—Baltimore & O. R. Co. y. 
38 F.Supp. 83. 

D.C.Mass. A contention that neither 
of two beneficiaries of a trust had a ~ 
substantial adyerse interest in termina- — 
tion of the trust by the other, and 
hence that trust must be regarded as — 
revocable within terms. of the Revenue 
Act involved a ‘question of Jaw’ rath- — 
er than of ultimate fact, as affecting 
necessity of findings of fact in fed- 
eral court in action to recover income sue 
tax payments. Revenue Act 1932, §* 2 
113(a) (4), (b). and §§ 114(a), 166, 
26 U.S.C.A. Int.Rev.Code, § 113(a) ( (4), 


y: 


Rey.Acts, page 543; Revenue Act eres 
§ 166, U.S.C.A. Int. Reyv.Code, § 1 
—Hall vy. Welch, 37 F.Supp. 788. 

D.C.Mass. In action to recover in- 
come tax paid on gain arising from ex- 
change of stock, evidence warranted 
finding that unrestricted class “A’’ — 
shares of hydro-electric system had — 
“market value’ and that restricted — 
shares which taxpayer received subject — 
to agreement not to sell them for a 
year had a “value” as opposed to an 
ascertainable market value. Revenue 
Act 1928, § 111(c), 26-U.S.C.A. Int. Rev. ~ 
Acts, page 376.—State Street Trust Co. — 
v. U. S., 37 F.Supp. 

AS respects whether shares” received — 
in exchange of stock subject to agree- — 
ment not to sell them for a year had 
a fair market value within Internal 
Revenue Act, evidence in action to re- 
cover taxes paid indicated that no gen- — 
eral waiver of restrictions was obtain- 
able and that probably no additional — : 
waivers would have been granted. Rev- 
enue Act 1928, § 111(c), 26 U.S CAS 
Int.Rey.Acts, page 376.—State Street | 
Trust Co. v. U. S., 37 F.Supp. 846. 

In action to recover 1930 income tax 


evidence warranted finding that at time 
of transaction there was no market 
for shares taxpayer received — 
subject to agreement not to sell with 4 
in a year, that restricted shares had no 
ascertainable market value at such AS 
time, that restricted shares had during il 
1930 no fair value within the revenue one 
act, that only event involving gain or * Fah 
loss occurred in 1931, when restrigy ag 
tions ceased, or in 1935 when stock | 
was sold, and that no taxable gain oc- 
curred in 1930. Revenue Act 1928, § _ 
111(c), 26 U.S.C.A. Int.Rev.Acts, page 
876.—State Street Trust Co. v. U. S., 
37 F.Supp. 846. eats 
D.C.Mass. Executors suing for al- — 
leged overpayment of estate taxes in- 
volving transfer by deceased to wife 
within two years of death had eae 
of showing by a preponderance of the 
credible evidence that the tax was er- 
roneously collected. Revenue Act 1926, 
§ 302(c), a amended by Revenue Act . 
1932, § 803(a), 26. USCA INE Row? a 
Acts, page 928.Turner vy. Hassett, 37 
F.Supp. 996. Five 
D.C.Mass. In action to recover es- — 
tate tax overpayment allegedly made 
by executor, the assessment was pre-- 
sumed to be correct and the executor 
had burden of proving that it was 
Pd eae es tie v. Hassett, 38 F.Supp. 
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D.C.Mass. In action to recover over- a 
payment of estate tax, executor failed 
to sustain burden of showing incorrect- 
ness of method of valuing decedent’s 
improvement company stock which had 
no market value, by Commissioner of’ 
Internal Revenue who based value on 
a liquidated net worth, which the stock © 
evidently had, and arrived at dece- 
dent’s fractional share of the net worth 
of the company.—Forbes v. Hassett, 
88 F.Supp. 62. 

D.C.Mass. The provisions of the 
Revenue Act of 1936 rendering inap- 
plicable to refunds of floor taxes un- 
der certain circumstances the prior 
provision against holding collectors of 
internal revenue liable to any person, 
for amounts collected from that per- 
son under the Agricultural Adjustment 
Act of 1933, would not permit action 
to be brought against collectors by 
taxpayer for repayment of floor taxes 
on ground that the Agricultural Ad- 
justment Act was unconstitutional. 


ed in estate tax return, 


- 
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Agricultural Adjustment Act 1933, §§ 1 
et seq., 15-17, 7 U.S.C.A. §§ 601 et seq., 


615-617; Revenue Act 1936, §§ 910, 
911, 7 U.S.C.A. §§ 652, 653.—Royal 
Worcester Corset Co. v. White, 38 F. 
Supp. 70. 


The Revenue Act of 1936 contains 
provision against holding collectors of 
internal revenue liable to any person 
for amounts collected from that person 
under the Agricultural Adjustment Act 
of 1933, but the Revenue Act saves to 
the taxpayer a remedy by action 
against the United States for the re- 
payment of floor taxes on ground that 
the Agricultural Adjustment Act is un- 
constitutional. Agricultural Adjust- 
ment Act 1933, §§ 1 et seq., 15-17, 7 
U.S.C.A. §§ 601 et seq., 615-617; Rev- 
enue Act 1936, §§ 910, 911, 7 U.S.C.A. 
§§ 652, 653.—Royal Worcester Corset 
Co. v. White, 38 F.Supp. 70. 

D.C.Mass. In action against collec- 
tors of internal revenue to recover floor 
taxes paid under the unconstitutional 
Agricultural Adjustment Act, where 
plaintiff after discovery that action 
could not be maintained against the 
collectors sought to amend by substi- 
tuting the United States as a party 
defendant, and it was too late to bring 
a new action and power of the court to 
allow amendment by substituting the 
United States was not clear, the right 
to amend would be denied until a fur- 
ther hearing. Agricultural Adjustment 
Act 1933, §§ 15-17, 7 U.S.C.A. §§ 615- 


617.—Royal Worcester Corset Co. v. 
White, 38 F.Supp. 70. 
- p.C.Mass. Whether destruction 


wrought by termites was a casualty en- 
titling taxpayer to deduction therefor in 
computing income tax, under Revenue 


Act, was a fact question to be deter- 


mined on trial, as against motion to 
dismiss action for recovery of taxes 
paid. Revenue Act 1934, § 23(e) (38), 
26 U.S.C.A. Int.Rev.Code, § 23(e) (3).— 
Hale y. Welch, 38 F.Supp. 754. 

D.C.Mass. In action to recover es- 
tate taxes paid on ground that prop- 
erty belonging to a trust created by 
decedent should not have been includ- 
evidence did 
not sustain government’s contention 
that trust was created in “contempla- 
tion of death” or was intended to take 
effect in possession or enjoyment at de- 
ecedent’s death. Revenue Act 1926, § 
SOL(C Ga), 20, U-S.C.A: Int: Rey. Acts, 
pages 227, 228.—Terhune v. Welch, 39 
F.Supp. 430. 

D.C.Mich. The district court had ju- 
risdiction of action by administrator 
to recover from Collector of Internal 


"Revenue federal estate taxes allegedly 


termined that state 


overpaid.—Hoagland y. 
F.Supp. 875. 
D.C.Mich. Where commissioner 


Kavanagh, 36 


de- 
inheritance taxes 
paid in 1920 and 1921 under a com- 
promise agreement executed in 1920 by 
a taxpayer, who filed his federal in- 
come tax return for 1919 upon both 
the accrued and cash basis, were not 
deductible as an accrued item for tax- 
able year 1919, burden was upon tax- 
payer to show that determination of 
commissioner was wrong. and. that 
state inheritance taxes were properly 
reported on accrual basis.—Old_ Mer- 
ehants Nat. Bank & Trust Co. of Bat- 
tle Creek y. U. S., 36 F.Supp. 961, af- 
firmed Old-Merchants Nat. Bank & 
Trust Co. of Battle Creek v. U. S., 117 
B.2d 737. 


D.C.Mich. Hvidence failed to estab- 
lish that determination of commissioner 
that state inheritance taxes paid in 
1920 and 1921 under a compromise 
agreement executed in 1920 by a tax- 
payer, who filed his federal income 
tax return for 1919 upon both accrued 
and cash basis, was not deductible as 
an accrued item for taxable year 1919, 


was erroneous.—Old Merchants Nat. 
Bank & Trust Co. of Battle Creek v. 
U. S., 36 F.Supp. 961, affirmed Old- 


Merchants Nat. Bank & Trust Co. of 
Battle Creek v. U. S., 117 F.2d 737%. 
D.C.N.J. The fact that Internal Rev- 
enue Commissioner entertained and re- 
jected claim for refund of partial pay- 
ment on deficiency assessment of in- 
come taxes had no bearing on question 


‘dends 
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whether taxpayer was required to pay 
entire amount of deficiency assessment 
as prerequisite to suing to recover 
amount paid and litigation of claim 
that deficiency assessment was errone- 
ous, since commissioner’s action in 
this respect merely limited taxpayer to 
two years in which to sue. 26 U.S.C.A. 
Int.Rey.Code, §§ 3653(a), 3772(a) (1).— 
Sirian Lamp Co. v. Manning, 36 F. 
Supp. 539. 4 

A taxpayer who made only a partial 
payment on a deficiency income tax 
assessment could not sue Internal Rey- 
enue Collector to recover payment agd 
litigate validity of the assessment, but 
payment of entire assessment was a 
condition precedent to suit. 26 U.S.C. 
A. Int.Rey.Code, §§ 3653(a), 3772(a) 
(1).—Sirian Lamp. Co. v. Manning, 36 
F.Supp. 539. 

D.C.N.J. In taxpayer’s action to re- 
cover income taxes paid to extent of a 
deduction claimed in taxpayer’s return 
of income for 1925 on theory that 
bonds, which were issued by taxpayer, 
a corporation, in 19238, for stock of 
another corporation, were issued at a 
discount and that difference between 
face amount of bonds and fair market 
value of stock as evidenced by current 
quotations on New York Stock Ex- 
change represented a loss which could 
be amortized and deducted over life 
of bonds, evidence warranted dismissal 
of complaint on ground that taxpayer 
failed to prove the issuance of securi- 
ties for property at a “discount” with- 
in limited meaning of quoted term.— 
American Smelting & Refining Co. v. 
U. S., 39 F.Supp. 334. 

D.C.N.J. Where collector of internal 
revenue pointed out, in action against 
him to recover stamp taxes, that cer- 
tain contention of the taxpayer was 
never presented to the Commissioner of 
Internal Revenue, but. the collector 
argued the point on the assumption 
that, if presented, the contention would 
have been rejected, the collector would 
be deemed to have joined with the tax- 
payer in bringing the issue squarely 
before the district court, and the dis- 
trict court was not without jurisdiction 
to consider the merits of the issue.— 
National Commercial Title & Guaranty 
Co. v. Kelly. 39 F.Supp. 339. 

D.C;:N.Y. In taxpayer’s action to re- 
cover alleged excessive estate tax pay- 
ments, findings of the Commissioner of 
Internal Revenue as to value of prop- 
erty and other facts were presumptive- 
ly correct and taxpayer had burden of 
overcoming them.—Baker vy, Hoey, 33 F, 
Supp. 799. 


D.C.N.Y. Taxpayer’s action to recov- 
er overpayment of income tax is an 
“action at law’’ but is governed by 
equitable principles, and the equitable 
doctrine of recoupment should be ap- 
plied if warranted by facts.—Mills vy. 
U. S., 35 F.Supp. 738, 


Where taxpayer’s erroneous method 
of computing gain derived from liqui- 
dating dividends received on stock was 
approved by government examiner in 
1932 and was not discovered until 
1934, when recomputation was made 


which resulted in extinguishing tax 
liability for 1931 and _ substantially 
increasing liability for subsequent 


years with respect to liquidating divi- 
received on same stock, and 
claim for refund was filed in June, 
1934, but eredit for first installment 
of 1931 overassessment which was paid 
in March, 1932, was refused, recovery 
of such installment was warranted on 
theory of ‘‘recoupment’’, and was not 
barred by failure to file claim for re- 
fund within two years after installment 
was paid. Revenue Act of 1928, § 322, 


26 U.S.C.A. Int.Rev.Acts, page 436; 26 
U.S.C.A. Int.Rev.Code, § 3772.—Mills 
y._U., S:,. 35, F'Supp. (738: 


D.C.N.Y. The valuation of stock in 


close corporation for inheritance tax 
purposes, which was determined by 
commissioner after taking into ae- 


count such value, earnings, dividends, 
and other relevant factors contained in 
the regulations, was required to be 
deemed to be prima facie correct, and 
burden to prove the contrary was on 
plaintiff by whom valuation was at- 


. 
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tacked.—Weber v. Rasquin, 36 F.Su 
660, reversed 101 F.2d 62. 7 

D.C.N.Y. Evidence held to require 
decree denying recovery of inheritance 
tax paid on stock of close corporation 
belonging to estate on ground that 
valuation of stock by commissioner in 
excess of that asserted by estate was 
correct.—Weber vy. Rasquin, 36 F.Supp. 
660, reversed 101 F.2d 62. 

D.C.N.Y. A taxpayer who seeks to 
recover overpayment of manufacturers’ 
excise taxes must establish that the 
tax has not been passed on to the 
trade. Revenue Act 1932, § 621(d), 
26 U.S.C.A. Int.Rev.Code, § 3443(d).— 
Charles Marchand Co. vy. Higgins, 36 
F.Supp. 792. > 

D.C.N.Y. In taxpayer’s action to re- 
cover manufacturers’ excise taxes on 
sale of article known as ‘‘Marchand’s 
Golden Hair Wash,” a toilet prepara- 
tion, evidence established that taxpay- 
er had not passed the tax on to the 


trade. Revenue Act 1932, § 621(d), 26 
U.S.C.A. Int.Rev.Code, § 3443 (d).— 
Charles Marchand Co. v. Higgins, 36 


F.Supp. 792. p 
D.C.N.Y. The District Court did not 
have jurisdiction of taxpayer’s action 
to recover income taxes paid on ground 
that taxpayer’s adjudication in bank- 
ruptey after filing of his petition with 
Board of Tax Appeals conferred ex- 
clusive jurisdiction of tax dispute upon 
bankruptey court and subsequent or- 
der of board dismissing his appeal 
was a nullity and bankruptey court 
not having passed upon government’s 
claim, government could not collect 
the tax, where jurisdiction of board 
was exclusive in absence of bankruptcy, 
and a review could have been had in 
bankruptcy proceeding even if bank- 
ruptey court had exclusive jurisdic- 
tion. Bankr.Act, § 60, sub. a, 11 U.S. 


C.A. § 104, sub, a; Revenue Act 1926, 
§ 282(a), 26 U.S.C.A, Int.Rev.Acts, 
page 214; 26 U.S.C.A. Int.Rev.Code, °§ 


3772.—_Monjar v. Higgins, 39 F.Supp. 


633. 


D.C.N.Y. A taxpayer’s election to file 
an appeal from deficiency assessment 
with Board of Tax Appeals operated 
to give the board exclusive jurisdiction 
over the controversy involved and hence 
taxpayer could not thereafter maintain 
action to recover income taxes alleged 
to have been erroneously collected. 26 
U.S.C.A, Int.Rev.Code, 3772.—Monjar 
v. Higgins, 39 F.Supp. 633. 


D.C.N.Y. In action to recover income 
taxes alleged to have been erroneously 
collected, defendant’s motion for sum- 
mary judgment because of taxpayer’s 
waiver of right to file an appeal to 
Board of Tax Appeals on payment 
of tax would be denied in view of dis- 
puted issues of fact as to existence of 
alleged custom and practice of gov- 
ernment with respect to waivers as 
asserted by the taxpayer, in order that 
factual background of waiver involved 
might be brought before the court 
and real intention of parties disclosed. 
Revenue Act 1926, §§ 274(d), 1106(b), 


26 U.S.C.A. Int.Rev.Acts, pages 204, 
318; Revenue Act 1928, § 606, 26 U.S. 
C.A. Int.Rev.Acts, page 458; 26 U.S. 
C.A. Int.Rev.Code, § 3772; Federal 


Rules of Civil Procedure, rule 12, 28 
U.S.C.A. following section 723¢c.—Mon- 
jar v. Higgins, 39 F.Supp. 633. 

D.C.N.Y. A complaint, alleging that 
an importer imported and sold match- 
es to a buyer who agreed to pay inter- 
nal revenue taxes, but that collector 
of intérnal revenue compelled the im- 
porter to pay such taxes, that buyer 
“maintains and claims that it paid the 
tax”? and that importer, being in doubt 
as to what party was liable therefor, 
joined both buyer and collector, stated 
a cause of action in the alternative 
against collector of internal revenue. 
Rules of Civil Procedure for District 
Courts, rules 8(e), 18(a), 20(a), 28 U. 
8.C.A. following section 723¢e.—Taiyo 
Trading Co. vy. Northam Trading Corpo- 
ration, 1 F.R.D. 382. 

D.C.N.Y. Where importer sold im- 
ported matches to buyer who agreed to 
pay internal revenue taxes thereon, but 
thereafter importer was compelled by 
collector of internal revenue to pay such 
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_ buyer who it was alleged “maintains 


orter ntitled to jo 
to recover taxes, collector and 


and claims that it paid the tax’’, since 
importer’s right to relief against either 
of the defendants, ‘arises out of the 
same series of transactions’ within 
meaning of federal rule. Rules of Civil 
Procedure for District Courts, rule 20 
(a), 28 U.S.C.A. following section 7236. 
—Taiyo Trading Co. v. Northam Trad-~ 
ing Corporation, 1 F.R.D. 382. 

D.C.N.C. In action involving alleged 
taxpayer’s exemption from income tax- 
es as a “business league’’, taxpayer had 
burden of proof. Revenue Act 1932, § 
103(7), 26 U.S.C.A. Int.Rey.Code, §.101 
(7) —Durham Merchant’s Ass’n vy. U. S8., 
34 F.Supp. 71. 

D.C.Pa. Where dealer contracted to 
purchase rye whisky from distiller at a 
fixed price base, but a processing tax 
on rye was_ thereafter imposed by the 
Agricultural Adjustment Act, and deal- 
er paid amounts thereof to distiller 
without including them in his resale 
price, dealer could not, after the tax- 
es imposed by the Agricultural Adjust- 
ment Act were declared void, recover 
back the tax from the United States. 
Agricultural Adjustment Act 1933, § 18, 
7 U.S.C.A. § 618; Revenue Act 1936, 
§§ 902, 905, 906, 7 U.S.C.A. 8§ 644, 647, 
648; Jud.Code § 24(20) as amended, 
28 U.S.C.A. § 41(20).—Saller v. U. S., 
33 F.Supp. 748. 

D.C.Pa. In action for amount of in- 
come tax illegally assessed and collect- 
ed for certain year, evidence held to 
show that notes, payable to plaintiff 
and deducted as bad debts from his 
gross income for tax purposes in that 
year, were first ascertained by him to 
be worthless in such year. Tucker Act, 
28 U.S.C.A. § 41(20).—Burns v. U. S., 
34 F.Supp. 398. 

D.C.Pa. Where statement of claim 
showed that action to recover an al- 
leged overpayment of excess profits 
taxes was as to an amount collected 
after the statutory period of limitations 
for collection had expired, the court 
was bound to entertain it, notwith- 
standing that taxpayers had filed a pe- 
tition with the Board of Tax Appeals 
for redetermination of the Internal Rey- 
enue Commissioner’s finding of a de- 
ficiency. Revenue Act 1926, § 284(d), 
26 U.S.C.A. Int.Rey.Acts, page 220.— 
Lehigh Valley Trust Co. v. U. S., 3 
F.Supp. 839. 


D.C.Pa. A taxpayer was not entitled 
to refund of taxes paid on_ profits 
realized upon sale of securities held by 
taxpayer during 1935 on ground that 
an irrevocable parol trust was created 
in securities for benefit of taxpayer’s 
son where conclusion that securities, 
which taxpayer purchased when sold 
by trust company to satisfy son’s loan 
account, were set aside to afford son 
opportunity to exercise option to re- 
coup loss suffered by acceleration of 
eall date of loan was as_ reasonable 
under evidence as conclusion that a 
trust was created, since taxpayer did 
not establish existence of a trust by 
clear, precise and indubitable evidence. 
Revenue Act 1934, 166, 26 U.S.C.A. 
Int.Rev.Code, § 166.—Van Sciver v. 
Rothensies, 36 F.Supp. 577. 


D.C.Pa. Under statute prescribing 
conditions upon which taxes paid un- 
der Agricultural Adjustment Act 
should be refunded, a taxpayer who 
failed to establish that burden of the 
tax ‘was not shifted by raising the 
price of the goods sold and failed to 
establish that any specific amount of 
goods subjected to the tax was not 
sold during the period such prices were 
effective was not entitled to refund of 
taxes paid on floor stock, notwith- 
standing that increased prices charged 
may not have accomplished desired re- 
sult due to currently increased costs. 
Agricultural Adjustment Act 1933, § 
16, 7 U.S.C.A. § 616; Revenue Act 
, § 902, 7 U.S.C.A. § 644,—Vennell 
v. U. S., 36 F.Supp. 646. 

D.C.Pa. Taxpayers could not recover 
a part of income taxes paid on ground 
that commissioner had erred in holding 
that profits from sale of lots were to 
be considered as ordinary income 


claim for refund filed prior to tax- 
payers’ action did not include such 
ground as basis of refund. Revenue 
Act 1926, § 208(a) (8), 26 U.S.C.A. 
Int.Rev.Acts, page 158: 26 U.S.C.A, 
Int.Rey.Code, § 3772.—Widelity Trust 
Co. v. U. S., 39 F.Supp. 451. 

D.C.Pa. The conduct of Commission- 
er of Internal Revenue in , receiving 
claim for refund of income taxes paid 
and pursuant to claim and after final 
payment of taxes allowing a certificate 
of overassessment, constituted an 
“equitable estoppel” to government’s 
claim that taxpayers could not recover 
alleged overpayment because claim for 
refund was filed prior to payment of 
all taxes.—Fidelity Trust Co. v. U. S., 
39 F.Supp, 451. 

D.C.Pa. In an action to recover floor 
stocks taxes and interest paid under 
the Agricultural Adjustment Act, plain- 
tiff had the burden of establishing to 
the satisfaction of the district court 
that it bore the burden of the taxes. 
Agricultural Adjustment Act § 1 et seq., 
7 U.S.C.A. § 601 et seq.; Revenue Act 
1936, §§ 901, 902,.°7 U.S.C.A. §§ 6238 
note, 644.—Katz Underwear Co. v. U. S., 
39 F.Supp. 976. 

In an action to recover floor stocks 
taxes and interest paid under the Ag- 
ricultural Adjustment Act, though the 
District Court would accept plaintiff’s 
explanation that its failure to produce 
its records was due to the fact that 
most of the records were washed away 
during a severe flood, and no unfavor- 
able inference could be drawn from 
failure to produce. records, plaintiff’s 
burden of establishing to the _ satis- 
faction of the District Court that it 
sustained the burden of the _ taxes 
was not lessened. Agricultural Ad- 
justment Act § 1 et seq., 7 U.S.C.A. § 
601 et seq.; Revenue Act 1936, §§ 
901, 902, 7 U.S.C.A. §§ 623 note, 644. 
—Katz Underwear Co. v. U. S., 39 F. 
Supp. 976. 


D.C.Pa. Evidence was insufficient to 
show that plaintiff seeking to recover 
floor stocks taxes and interest paid 
under the Agricultural Adjustment Act 
sustained the burden of the taxes, and 
hence plaintiff was not entitled to re- 
cover. Agricultural Adjustment Act § 
Ilo ét, seq’, 7. U:S:C/A.. '§ 601 “et “seq: 
Reyenue Act 1936, §§ 901, 902, 7 U. 
S.C.A. §§ 623 note, 644—Katz Un- 
derwear Co. v. U. S., 39 F.Supp. 976. 

D.C.Pa. In action for income tax 
overpayment allegedly made by cor- 
porate taxpayer as result of denial of 
eredit for income taxes paid to Proy- 
ince of Quebec, Canada, under the Que- 
bec Mining Act, it was necessary to 
plead the pertinent provisions of such 
act and the complaint would be sub- 
ject to motion for more definite state- 
ment. Federal Rules of Civil Proce- 
dure, rule 12(e), 28 U.S.C.A. follow- 
ing section 723c.—Keasbey & Mattison 
Co. v. Rothensies, 1 F.R.D. 626. 

In action for overpayment of income 
taxes allegedly made by corporate tax- 
payer as result of disallowance of cred- 
it for income taxes paid to Province of 
Quebec, Canada, under the Quebec Min- 
ing Act, the complaint was not sub- 
ject to motion for dismissal because of 
failure to plead such act and the tax- 
payer was granted 10 days within 
which to amend the complaint. Feder- 
al Rules of Civil Procedure, rule 12(e), 
28 U.S.C.A, following section 723c.— 
Keasbey & Mattison Co. v. Rothensies, 
1 F.R.D. 626. 

D.C.S.C. Where 13 years elapsed aft- 
er last payment of income and excess 
profits taxes before taxpayer filed claim 
for refund, claim was not ‘‘timely” and, 
in absence of a saving clause, taxpay- 
er was barred by limitations from re- 
covering taxes paid. Revenue Act 1926, 
§ 284(b) (1), 26 U.S.C.A. Int.Rev.Acts, 
page 220.—Johnston-Crews Co. v. U. 
S., 38 F.Supp. 544. 

D.C.S.C. Where taxpayer waited 12 
years after making last installment 
payment of 1917 income and excess 
profits taxes before filing claim for re- 
fund, and invested capital returned by 
taxpayer for fiscal years of 1917 and 
the four years immediately thereafter 
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was not reduced by Commissioner, tax- 


‘payer’s action to recover taxes paid for 


1917 was not saved from being barred 
by four-year statute of limitations by 


section of Revenue Act providing that — 


if taxpayer’s invested capital is de- 
creased by Commissioner because of 
failure to make adequate deductions in 
previous years resulting in overpay- 
ment of income or _ profits 
amount of overpayment shall be credit- 
ed or refunded without filing claim 
therefor. Revenue Act 1917, 1 et 
seq., 40 Stat. 300; Revenue Act 1918, § 


1 et seq., 40 Stat. 1057; Revenue Act 
1921, § 252, 42 Stat. 268; Revenue Act 
1926, § 284(b) (1), (ec), 26 U.S.C.A. 


Int.Rey.Acts, page 220.—Johnston- 

Crews Co. v. U. S., 38 F.Supp. 544. 
D.C.Va. Retail department store pro- 

prietors to recover floor stoek tax paid 
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taxes, — 
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under the Agricultural Adjustment Act 
had burden of showing that they had ~~ 
absorbed the amount of the tax and ~ 


had not passed it on to 


customers © 


and purchaserg of their store by an in- ee 


erease of prices or otherwise. 
tural Adjustment Act of 1933, 7 U.S.C. 
A. § 601 et seq.; Revenue Act 1936, § 
DOS US:C.AG ' 
33 F.Supp. 554. 3 
D.C.Va. Positive and uncontradicted 


Agricul- 


§ 645.—Ney v. U.S, 


testimony that incidence of floor stock 


tax assessed on goods of cotton content 
under the Agricultural Adjustment Act 


created no change in prices of goods im 


retail department store, that tax was ~ 


not passed on to consumers by an in- 


crease in prices or otherwise, and that 


store’s sales policy and its prices were — 


in no way altered in any respect war- 
ranted recovery of taxes paid by store 
proprietors. Agricultural 


Revenue Act 1936, § 903, 7 US.C.A. $ 
645.—Ney v. U. S., 33 F.Supp. 554. 


D.C.Va. Under statute providing that 


no refund shall be made of any tax paid 
under the Agricultural Adjustment Act 


unless a claim for refund has been filed 
in accordance with 


Adjustment- 
Act of 1933,7 U:S.C.A: § 601i et sed.3 \= 4 


regulations pre- 


scribed by the Commissioner, and that — ee 


all evidence relied on in support of 
such claim shall be clearly set forth 
under oath, retail department store 
proprietors suing for refund of floor 
stock taxes paid under act were not 


necessarily limited to the same evi- — 


dence which was produced before the 
Commissioner on their claim for refund. 
Agricultural Adjustment Act of 1933, 7 
U.S.C.A. § 601 et seq.; Revenue Act 


1936, § 903, 7 U.S.C:A. § 645.—Ney v.. 


U. S., 33 F.Supp. 554. ke eit 
D.C.W.Va. In action by taxpayer to 


recover back amount of alleged over- 
payments of income tax on theory that 


stock in corporation of which taxpayer 
was a director was purchased by him 
from other stockholders for profit, so: 
that amounts of payments thereafter 
made on the purchase price were de- 
ductible from income as losses from a 
“transaction entered into for profit’, 
evidence established that the stock was. 
not worthless when purchased, not- 
withstanding that corporation was in 
receivership at time of purchase, was 
operating at a loss, and had never paid 
dividends on its stock. Revenue Act 
1928, § 23(e) (2), 26 U.S.C.A. Int.Rev. 
Code, § ae(e) (2).—Tams y. U. S., 33: 
F.Supp. 764. 

In. action by taxpayer to recover 
back amount of alleged overpayments. 
of income tax on theory that stock in. 
corporation of which taxpayer was a 
director was purchased by him from 
other stockholders for profit, evidence 
established that transaction was “en- 
tered’ into for profit” within statute 
permitting deduction of losses from a 
transaction “entered into for profit’, 
notwithstanding taxpayer may in some 
degree have been actuated by desire to 
reimburse other stockholders for money 
which they had invested because of 
their confidence in him. Revenue Act 
1928, § 28(e) (2), 26- U.S.C.A. Int.Rev. 
Code, § 23(e) (2).—Tams vy. U. S., 33 F. 
Supp. 764. 

In action by taxpayer to recover back 
amount of alleged overpayments of in- 
come tax on theory that stock in coal 
mining corporation of which taxpayer 


F 
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was a director was purchased by him 
from other stockholders for profit and 
_that amounts of payments thereafter 
made by him on the purchase _ price 
were deductible from income as losses 
from a “iransaction entered into for 
eee evidence that a receiver had 

een appointed for the corporation, that 
its charter was forfeited, and that its 
dissolution and a sale of its assets 
were decreed, and that a sale of assets 
for less than liabilities was thereafter 
confirmed, established that the stock 
had, become ‘‘worthless”. Revenue Act 
1928, § 23(e) (2), 26 U.S.C.A. Int.Rev. 
Code, § 2p.(e) (2).—_Tams y. U. S., 33 FE. 


Supp. 7 

D.C.W.Va. .Taxpayer seeking to re- 
cover back amount of alleged overpay- 
ments of income tax, on theory that 
stock in corporation of which taxpayer 
Was a director was purchased by him 
from other stockholders for profit and 
that it later became worthless, had bur- 
den of establishing that the stock had 
some value at time of purchase. Rey- 
enue Act 1928, § 23(e) (2), 26 U.S.C.A. 
- Int.Rev.Code, § 23(e) (2).—Tams v. U. 

S., 33 F.Supp. 764. 

D.C.W.Va. A taxpayer, who claimed 
and was allowed a deduction on ground 
that stock became worthless in the year 
1931, was not “estopped” from claim- 
ing that other stock in the same com- 
pany had some value when it was pur- 
chased by him on July 7 of the same 
year, as basis for recovery back of al- 
- Jeged overpayment of income tax on 
theory that other stock was purchased 
by him “for profit’. Revenue Act 1928, 
§ 23(e) (2), 26 U.S.C.A. Int.Rev.Code, § 
eae) (2).—Tams v. U. S., 33 F.Supp. 


‘ 


D.C.Wis. Where corporation was en- 
- gaged in “agricultural labor’ in so far 
as it was engaged in breeding, raising 
and pelting of foxes, but not in so far 


fe 
rh 
tas it rendered the services of an ordi- 
nary commercial fur auction house, and 


from information furnished it was im- 
possible to segregate the wages of any 


particular employee and determine 
what part of services were devoted to 
agricultural work, corporation could 


not recover back social security taxes 
paid for the years 1936 and 1937, on 
ground that it was engaged in ‘“agri- 
, cultural labor”. Social Security Act 
-* 1935, § 209, as amended Aug. 10, 1939, 
» and § 811, 42 U.S.C.A. §§ 409, 1011.— 
' ‘Fromm Bros. vy. U. S., 35 F.Supp. 145. 
~~ Ct.cl. A taxpayer who was. entitled 
to refund of income taxes paid could 
recover payments made within two 
years prior to filing of claim for re- 
fund together with interest at 6% from 
dates when payments were made. Rev- 
enue Act 1928, § 322, 26 U.S.C.A. Int. 
Rey.Acts, page 436.—Claire y. U. S., 34 
F.Supp. 1009. 

Where application of overassessments 


be 
an! 


ae: 
of income taxes against taxpayer’s hus- 
band to taxpayer’s deficiency was made 
more than two years prior to filing of 


/ 


elaim for refund, taxpayer could not 
“recover any amount of overpayment on 
‘account of such applications. Revenue 


7m Act 1928, § 322, U.S.C.A, Int.Rev. 
4 Acts, page 436.—Claire v. U. S:, 34 F. 

‘ Supp. 1009. 

| Cct.Cl. Where commissioner errone- 


» ously taxed taxpayer and husband each 
with one-half of their joint income dur- 
ing 1930 and 19381, which resulted in 
deficiency in taxpayer’s income tax lia- 
bility and in overassessment against 
husband and taxpayer and husband 
thereafter executed consent agreements 
agreeing that overassessments repre- 
senting overpayments of income taxes 
by either should be applied as credits 
against additional taxes due from the 
other, taxpayer was not precluded by 
“equitable estoppel’ from _ recovering 
overpayments, although claims for re- 
fund were allegedly filed after it was 
too late to make coneurrent adjustment 
in returns of husband, who had died. 

KOT. 


Revenue Act 1928, 322, 26° U.S.C 
Int.Rev.Acts, page 436; Ciy.Code Cal. 
§ i61la.—Claire y. U. S., 34 F.Supp. 
1009. 

Ct.Cl. Where taxpayer made pay- 


ment in 1926 to satisfy deficiencies for 
1919 and years prior to 1918, but a 
1918 overpayment was ‘properly first 
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applied to satisfy the deficiencies and 
a portion of the payment in 1926 was 
therefore properly applied on _ out- 
standing tax for 1920, there was no 
“contract,” express or implied, which 
obligated the United States to refund 
such portion so as to entitle taxpayer 
to recover such portion in an action 
under statute giving Court of Claims 
jurisdiction over claims against the 
United States founded upon contract. 
Jud.Code § 145, 28 U.S.C.A. § 250(1).— 
Hee en: Kodak Co. v. U. S.,; 34 F.Supp. 
1 Pda 

Ct.Cl. Under admission tax statute 
imposing tax on all persons paying for 
admissions, a corporation which pro- 
moted boxing contests and transmitted 
to the government amount of taxes col- 
lected by the corporation from patrons 
of the contests, was not the “taxpayer” 
and could not maintain action to re- 
cover alleged overpayments resulting 
from fact that the federal tax on the 
admission tickets was computed on an 
established price of the tickets, which 
included state taxes thereon, regardless 
of whether the corporation received less 
for admission to the contests than it 
would have received had the tax been 
properly computed. Revenue Act 1932, 
§ 711(a), 26 U.S.C.A. Int.Rey.Acts, page 
627.—Twentieth Century Sporting Club 
v. U. S. 34 F.Supp. 1021, 

Ct.Cl. Evidence failed to show that 
taxpayer did not pass on burden of 
floor stocks tax collected under Agricul- 
tural Adjustment Act, so as to entitle 
taxpayer to refund of tax when act 
under which tax had been collected 
was declared unconstitutional. | Rev- 
enue Act 1936, § 902(a), 7 U.S.C.A. § 
644(a).—C. M. McClung & Co. v.'U. S., 
35 F.Supp. 464. ; 

Ct.Cl. Under provision of Agricul- 
tural Adjustment Act requiring taxpay- 
er to show as prerequisite to recovery 
of tax collected under the act that tax- 
payer bore burden of amount of tax, 
taxpayer must not only show that it 
did not pass the tax on as a tax, but 
taxpayer must go further and show 
that it did not recoup amount of the 
tax by adding it to price of goods sold 
or in any other way. Revenue Act 
1936, § 902(a), 7 U.S.C.A. § 644(a).—C. 
rasa & Co. v. U. S., 35 F.Supp. 
464, 


Ct.Cl. Where Commissioner, in de- 
termining net estate upon which fed- 
eral estate tax was assessed erroneous- 
ly included real estate, not subject to 
expenses of administration, in dece- 
dent’s gross estate, heirs were entitled 
to recover such amount of estate. tax 
as was attributable to inclusion within 
decedent’s gross estate of real estate, 
less the deduction allowed from dece- 
dent’s gross estate for taxes due there- 
on. Revenue Act 1921, §§ 402, 403(a) 
(1), 42 Stat. 278. 279.—Steedman v. U. 
S., 85 F.Supp. 533. 


Ct.Ci. A taxpayer was not entitled 
to recover any part of original tax paid 
for 1929, notwithstanding that claim 
for refund was filed within two years 
of payment of deficiency assessments 
for 1929, where claim was filed more 
than two years after payment of origi- 
nal tax.—Harvey Coal Corporation y. 
U. S., 35 F.Supp. 756. 


Ct.Cl. In suits for the recovery of 
taxes erroneously exacted, the taxpay- 
er may not recover if it appears that 
he has not in fact overpaid his tax.— 
Goan Elevator Co, v. U. S8., 36 F.Supp. 


Where the commissioner notified the 
taxpayer of an overassessment for 1930, 
but stated that the greater part there- 
of would be withheld pending deéter- 
mination of tax liability for certain 
prior years, and about two years later 
announced that a recomputation showed 
a deficiency rather than an overassess- 
ment for 1930, the taxpayer was not 
entitled to recover such alleged over- 
assessment, where it appeared that the 
tax properly due for 1930 had been 
underpaid rather than. overpaid.—Otis 
Hlevator Co. v. U. S., 36 F.Supp. 328. 

Ct.Cl. Where taxpayer sold its busi- 
ness and assets in January, 1920, and 
as part of the consideration the pur- 
chaser agreed to pay taxpayer’s taxes 


/ 


AS 
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for certain prior years, and 


-purehaser did not make payments un- 


til 1921 and 1922, payments were er- 
roneously included in income of tax- 
payer for 1920, taxpayer was entitled 
to recover the amount its taxes for 


1920 were increased by the error, to- 


gether with interest—Nunnally Iny. 
0. v."U.S8.,36 F:Supp. 332. ; 
Ct.Cl. In action for amount paid by 


plaintiff as tax on gin lost as result of 
overflow of receiving cistern in plain- 
tiff’s distillery, statutory provisions re- 
lating to failure to produce certain 
percentage of estimated capacity of 
distillery and use of materials in ex- 
cess: of such capacity are inapplicable. 
26 U.S.C.A. Int.Rev.Code, §§ 2800, 2846 
(a), 2847(a).—Joseph BH. Seagram & 
Sons vy. U. S., 36 F.Supp. 1013. , 
Under statutes providing tax relief 
for distiller failing to produce certain 
percentage of estimated chpacity of 
distillery and using materials in excess 
of such capacity, a distiller paying tax- 
es on gin lost as result of overflow of 
receiving cistern in distillery solely be- 
cause of distiller’s negligence is not 
entitled to relief. 26 U.S.C.A. Int.Rev. 


Code, §§ 2800, 2846(a), 2847(a).—Jo- 
seph E. Seagram & Sons vy. U: S., 36 
F.Supp. 1013. ; 

Ct.Cl. In action to recover overpay- 


ments of fermented liquors excise tax 
due on beer, evidence held not to es- 
tablish that determination by Commis- 


although ~ 3 


sioner of Internal Revenue was errone-. 


ous on ground of inaccuracy of meter 
measuring beer produced. Revenue Act 
1918, §. 607, 40 Stat. 1109; Revenue 
Act 1918, § 608, as amended by Liquor 
Taxing Act of 1934, § 9, 26 U.S.C.A, 
Int.Rev.Code, § 3150(a).—Hsslinger’s, 
Inc., v..U. S., 37 F.Supp. 129. 

Ct.Cl. In action to recover estate 
taxes paid, executors complaining of 
valuation of decedent’s claim against 
a corporation, in which decedent own- 
ed half the stock, had burden of show- 
ing that corporation’s balance sheet in- 
troduced in evidence by the govern- 
ment did not reflect true condition of 
corporation’s business, and that hence 
valuation of the claim by Commission- 
er of Internal Revenue was excessive, 
since facts were peculiarly within 
executors’ knowledge.—Brown vy. U. S., 
37 F.Supp. 444, : 

Ct.Cl. Where taxpayer’s suit to re- 
cover alleged overpayment of income 
and profits taxes for 1919 was barred 
by statute of limitations, taxpayer was 
not entitled to recover under theory of 
recoupment, where except for overpay- 
ment determined in deficiency letter of 
1929 and credited against deficiencies 
for 1918 and 1920, no overpayment for 
1919 had ever been determined the 
Board of Tax Appeals having  dis- 
missed the petition as to 1919 for want 
of jurisdiction, and in view of fact that 
there was no deficiency claimed by the 
government in any way related to the 
claimed overpayment against which to 
recoup. an overpayment. Revenue Act 
1932; § 1103(a), 26 U:S.C.A. Int.Rev. 
Acts, page 652.—Guantanamo Sugar 
Co.. vy. U. 8., "38 B.Supp. 252. 

Ct.Cl. Where commissioner /had re- 
jected taxpayer’s claim for refund of 
income and profits taxes, pendency of 
proceedings before Board of Tax Ap- 
peals for redetermination of taxes did 
not prevent statute of limitations from 
running against claim for refund, in 
absence of an agreement between tax- 
payer and commissioner suspending 
the running of the statute from date 
of agreement to date of final decision in 
the case pending before the Board of 
Tax Appeals. Revenue Act 1928, § 608 
(b) (2), 26 U.S.C.A. Int.Rev.Acts, page 
460; Revenue Act 1932, § 1103(a), 26 
U.S.C.A, Int.Rev.Acts, page 652.— 
Guantanamo Sugar Co. v. U. S., 38 F. 
Supp. 252. 

Ct.Cl. Where taxpayer filed two suf- 
ficient and timely ciaims for refund for 
income and profits taxes paid for fiscal 
year 1919, and was notified of the re- 
jection of its claims for that year ex- 
cept as previously allowed by notice 
sent by registered mail January 19, 


1933, suit to recover alleged overpay-— 


ment instituted more than five years 
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' time for bringing suit; 


ions. , Act 2, § 11038(a), 
26 U.S.C.A. Int.Rev.Acts, page 652.— 
Guantanamo Sugar Co. v. U. S., 38 F 
Supp. 252. 

Ct.Cl. In action by manufacturer of 
cosmetics to recover alleged overpay- 
ment of tax assessed by commissioner, 
burden of proof was on manufacturer 
to show that price fixed by commis- 
sioner in assessing the tax was not the 
price to wholesalers. Revenue Act 1932, 
§§ 603, 619(a, b), 26 U.S.C.A. Int.Rev. 
Acts, pages 608, 618.—Ayer Co. v. U. 
S., 38 F.Supp. 284. 

Ct.Cl. Refund claims filed in 1930, 
being mere repetitions of claims reject- 
ed in 1927 and unsuccessfully sought 
to be reopened in 1929, were not effec- 
tive legal claims so as to extend the 
it not being 
permissible for a'taxpayer to keep his 
elaim fresh indefinitely merely by re- 
peating it. Revenue Act 1932, § 1103 
(b), 26 U.S.C.A, Perce ake Oo4 


—Ragan-Malone Co. v. U. h 
Supp. 290. ; 
Ct.Cl. A petition to recover income 


taxes alleged to have been wrongfully 
eollected, though reciting in an inter- 
mediate paragraph that refund claims 
had been made on the ground that cer- 
tain payments to the taxpayer’s em- 
ployees were deductible as compensa- 
tion for services, held not to rely on 
such ground for refund, and hence an 
amended petition exclusively relying 
on such ground set up a new cause of 
action and therefore was -barred by 
limitations, being filed 11 years after 
payment of the tax and nine years aft- 
er rejection of refund claims. Revenue 
Act 1917, 40 Stat. 300 et seq.; Rev- 
enue Act 1918, 40 Stat. 1057 et seq.; 
Revenue Act 1932, § 1103(a, b), 26 U. 
S.C.A. Int.Rev.Acts, page 652; Rev- 
enue Act 1936, § 807(a), 26 U.S.C.A. 
Int,Rev.Acts, page 958.—Ragan-Malone 
Co. v. U. S., 38 F.Supp. 290. 


Ct.cl. The Court of Claims would 


. have jurisdiction to determine right 


ef exporter which was also a processor 
to recover processing taxes on goods 
subsequently exported, as a _ right 
“founded upon a law of Congress’, if 
such jurisdiction were not excluded by 
Revenue Act section making final, de- 
terminations of Commissioner of In- 
terna] Revenue with respect to refunds 
of processing taxes. 
§ 601(e), 7 U.S.C.A. § 
cultural Adjustment Act 17(a), as 
amended, ¥ U.S.C.A. § 617(a), Jud.Code 


§ 145, 28 U.S.C.A. § 250.—Swift & Co. 
v. U. S., 38 F.Supp. 435. 
Ct.Cl. The burden was on plaintiffs 


seeking to recover estate tax paid by 
them to establish by preponderance of 
evidence that decision of Commissioner 
of Internal Revenue finding that trans- 
fers were made in contemplation of 
death was erroneous. Revenue Act 
1926, § 302, 26 U.S.C.A. Int.Rev.Acts, 
page 227.—Russell v. U. S., 38 F.Supp. 

In action to recover estate tax paid 
evidence sustained determination of 
Commissioner that transfers made in 
1929 to wife, children and daughters- 
in-law by donor who died in 1935 at 
the age of 73 were made ‘in contem- 
plation of death” within Revenue Act, 
where donor made no provision for his 
family, with exception of small 
amounts given to his sons and daugh- 
ter, and no provision for his wife pre- 
vious to his sudden affliction, and then 
after his second stroke of paralysis 
disposed of over half of his entire es- 
tate. Revenue Act 1926, § 302, 26 U. 
S.C.A. Int.Rev.Acts, page 227.—Russell 
v. U.S., 38 F.Supp. 438. 


Ct.Cl. Evidence in action to recover 
overpayment of income taxes, held to 
establish that value of shares in invest- 
ment fund received by taxpayer for 
managing such fund was greater than 
value reported by taxpayer, and hence 
income tax was underpaid irrespective 
of merits of claim for refund with re- 
spect to income from such shares as 
eonstituting corporate dividends. Rey- 
enue Act 1928, 26 U.S.C.A. Int.Rev.Acts, 
page 345.—Insuranshares & General 
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"Management Co. v. U. S., 38 F.Supp. 
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_ Ct.Cl. Where it could not be deter- 
mined whether expenditures of taxpay- 
er were made for allowable deductions 
or not, commissioner’s determination 
with respect to such matter would be 
sustained in taxpayer’s action to re- 
cover back income taxes paid.—John- 
son v. U. S., 39 E.Supp. 103, 

In action by taxpayer to recover 
back income taxes paid, claimed de- 
ductions on account of losses sustained 
in gambling could not be allowed 
where all that the evidence showed 
was withdrawals from bank in order 
to have enough money on hand to pay 
bets if necessary and deposits of cer- 
tain sums, usually more, later in ab- 
sence of proof showing what was ac- 
tually done, which absence could not 
be excused because of illegality of tax- 
payer’s operations and possible convic- 
tion if data were found in his poSsses- 
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Ct.Cl. A claim for refund of income 


taxes, which was on standard form and 
was sufficient as to content, was not 
ineffectual to form basis of action for 
overpayment because it was filed be- 
fore overpayment was in fact made, 
where Commissioner of Internal Rey- 
enue decided claim on its merits after 
overpayment was in fact made, not- 
withstanding that agent in charge sub- 
sequently refused to reconsider claim 
on ground that it had been premature- 
ly made. Revenue Act 1932, § 322(a) 
(1), 26 U.S.C.A. Int.Rey.Acts, page 571. 
—Continental Illinois Nat. Bank & 
Trust Co. of Chicago v. U. S., 39 F. 
Supp. 620. : 


§ 27 

Ct.cCl. A taxpayer who was entitled 
to refund of income taxes paid could 
recover payments made within two 
years prior to filing of claim for refund 
together with interest at 6% from dates 
when payments were made. Revenue 
Act 1928, § 322, 26 U.S:C.A. Int-Rev: 
Acts, page 436.—Claire v. U. S., 34 .\F. 
Supp. 1009. 

Ct.Cl. The statutory provision that 
interest shall be allowed and paiu upon 
any “overpayment” in respect of any 
internal revenue tax at the rate of six 
per cent. per annum refers to a pay- 
ment that more than satisfies the debt. 
Revenue Act 1928, § 614(a), 26 U.S. 
C.A. Int.Rev.Code, § 3771(a).—Atlantic 
om Producing Co. v. U. S., 35 F.Supp. 


Payment by a corporation to the col- 
lector of what corporation estimated its 
capital stock tax liability to be was 
made ‘in respect of” that liability 
within statute providing for the allow- 
ance of interest on any overpayment 
in respect of any internal revenue tax, 
and where payment turned out to be 
too great, it was an “overpayment” 
within statute, and corporation was 
entitled to interest thereon. Revenue 
Act 1928, § 614(a), 26 U.S.C.A. Int. 
Rev.Code, § 3771(a).—Atlantie Oil Pro- 
ducing Co. vy. U. S., 35 F.Supp. 766. 

Ct.Cl. Where taxpayer sold its busi- 
ness and assets in January, 1920, and 
as part of the consideration the pur- 
chaser agreed to pay taxpayer’s taxes 
for certain prior years, and although 
purchaser did not make payments un- 
til 1921 and 1922, payments were er- 
roneously included in income of tax- 
payer for 1920, taxpayer was entitled 
to recover the amount its taxes for 
1920 were increased by _the error, to- 
gether with interest—Nunnally Inv. 
Co. v. U. S., 36 F.Supp. 332. 

§ 278 

C.C.A.Fla. The District Court was 
without jurisdiction to consider an ac- 
tion to enjoin the collection of taxes 
on distilled spirits and cancel tax liens 
and to enter judgment enjoining col- 
lection and cancelling liens in view of 
statute prohibiting the maintenance of 
any action for the purpose of restrain- 
ing the assessment or collection of any 
tax, since plaintiffs had a plain and 
adequate remedy at law by paying 
taxes and, if refund was denied, suing 
the Collector to recover them. 26 U.S. 
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C.A. Int.Rey.Code, § 3653.—Larson vy. 
House, 112 F.2d $30. ea, > gi 
C.C.A.lowa. Under statute prohibit- 
ing suits to restrain assessment or col- 
lection of taxes, except as specifically 
provided by statute, federal court had — 
no jurisdiction to enjoin collection of 
social security taxes from taxicab op- — 
erator, though he was in poor financial Ve 
condition, compelling him to pay taxes ef." 
threatened ruin of his business, and 
state court had ruled that he was not - 


an_ employer of taxicab drivers. 26 U.. _ 
8.C.A. Int.Rev.Code § 3653; Social Se- 
curity Act § 801 et seq., and § 901 et rf 
seq., 42 U.S.C.A. § 1001 et seq, and § 
1101 et seq., 26 U.S.C.A. Int.Rev.Code, ing 
§ 1400 et seq., and § 1600 et seq.— 
Kaus v. Huston, 120 F.2d 183. ‘ ie 
A taxicab operator had an “adequate 
remedy at law” for allegedly illegal — 
collection of social security taxes with 
respect to taxicab drivers, precluding — 
suit to enjoin collection of such taxes. — 
Social Security Act § 801 et seq., and 
§ 901 et seq. 42 U.S.C.A. § 1001 et 


under some acknowledged head of 
equity jurisprudence, suit may. beirs 7 
maintained to enjoin collection of the 
pseudo-tax. 26 U.S.C.A. Int.Rey.Code, — 
ese re v. Huston, spe F.2d 
That taxicab operator allegedly did — Wie 
not owe social security taxes, and had 
been held by state court not to be an 
employer of taxicab drivers, and was 
in poor financial condition so that to — 
compel him to pay taxes threatened — 
ultimate ruin of business, were not 
“special and extraordinary circum- 
stances’ which would justify mainte- 
nance of equity suit to enjoin collection 
of the taxes. 26 U.S.C.A. Int.Rev.Code _ 
§ 3653; Social Security Act § 801 et 
seq., and § 901 et seq., 42 U.S.C.A. § 
1001 et seq., and § 1101 et seq., 26 US. 
C.A. Int.Rev.Code, § 1400 et seq., and 
§ 1600 et seq—Kaus vy. Huston, 120 
Bi2d 183. \ gee 
C.C.A.Ohio. Record disclosing that — 
plaintiff had an adequate remedy at law 
and that no special or extraordinary 
circumstances existed justified judg- | 
ment denying injunction sought for 
purpose of restraining assessment and — 
collection of tax. 26 U.S.C.A. Int.Rev. — 
Code, § 3653.—Ohio State Nurses’ 
Ass’n yv. Busey, 120 F.2d 11. heer ie 
C.C.A.Ohio. Action to restrain ags- — 
sessment or collection of taxes and for 
declaratory judgment regarding liabil- 
ity for taxes was properly dismissed 
where there were no facts in the record 
showing extraordinary and entirely ex- 
ceptional circumstances which would | “he 
make inapplicable statute prohibiting 
suits to restrain assessment or collec- — Y 
tion of taxes and statute prohibiting 
federal court from entertaining declara- rt 
tory judgment action with respect to 
federal taxes. 26 U.S.C.A. Int.Rev. 
Code, § 3653, Jud.Code, § 274d, 28 U.S. 
eae 400.—Murphy v. Graves, 120 F. 


©.C.A.Okl. Legality of assessment of 
additional income taxes could not be 
attacked, in action to enjoin collector 
“of internal revenue and deputy collector a 
from collecting taxes, on ground that 
no notice of deficiency determination > 
was mailed to taxpayer as required by ie 
statute, where in her pleading taxpayer : 
acknowledged the mailing of such no- 
tice, a copy of which was attached to 
petition. Revenue Act 1926, § 274, 26 
U.S.C.A. Int.Rev.Acts, page 203.—Simms 
v. Andrews, 118 F.2d 803. 


D.C.lowa. A court of equity will en- 
join collection of a tax under some cir- 
cumstances, notwithstanding inclusive- 
ness of language of statute prohibiting 
suits to restrain assessment or collec- 
tion of taxes. 26 U.S.C.A. Int.Rey, 
Code, § 36538.—Kaus y. Huston, 85 F. 
Supp. 327. 

In order for taxpayer to maintain 
suit to enjoin assessment and collec- 
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tion of a tax, taxpayer has burden of 
establishing that the tax challenged is 
illegal and that circumstances are so 
peculiar that his administrative rem- 
edy under existing law together with 
right of action to recover amount paid 
is not an adequate remedy. 26 U.S. 
C.A.Int.Rey.Code, § 3653.—Kaus v. Hus- 

on; 30. E.Supp. 327. I 

Taxicab company which brought ac- 
tion to enjoin assessment and collec- 
tion of social security tax failed to sus- 
‘tain burden of proving that the tax 
was illegal and that there were circum- 
stances so peculiar that company’s ad- 
ministrative remedy under existing law 
together with right of action \to recoyv- 
er amount paid was not an ‘adequate 
remedy. 26 U.S.C.A. Int.Rev.Code, §§ 


1400, 1600, 3653.—Kaus v. Huston, 35 
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F.Supp. 327. 

D.C.Pa. A transferee may contest 
his liability for transferee tax either 
by paying the assessment and suing to 
recover the payments, or by availing 
-_ himself of provisions for immediate re- 
determination of liability by Board of 
‘Tax Appeals, and hence has an ‘ade- 
quate legal remedy” which will pre- 
clude maintenance of action to restrain 
collector from proceeding to collect 
transferee tax assessments, in absence 
of exceptional circumstances. 26 U.S. 

. C.A. Int.Rev.Code, 3653(b).—Thomas 

vy. McDonald, 33 F.Supp. 571. 
D.C.Pa. Suit to enjoin collection of 
transferee tax assessments cannot be 
maintained unless transferee shows ex- 


- ceptional and extraordinary  circum- 
stances sufficient to bring his case 
within some acknowledged head _ of 


26° U.S.C. A.) Int. 


equity jurisprudence. 
Mc- 


Rey.Code, § 3653(b).—Thomas Vv. 
Donald, 33 F.Supp. 571. 

D.C.Pa. The United States is not a 
“proper party”? defendant in action to 
restrain collection of transferee tax as- 
sessments, in absence of statute under 

_ which the United States consents to be 
sued in that type of action, since the 
United States can be sued only when it 
-has so consented. 26 U.S.C.A. Int.Rey. 
Code, § 3653(b).—Thomas vy. McDonald, 
33 F.Supp. 571. 

' Dp.C.Pa..A complaint to restrain the 
collector of internal revenue from col- 
lecting transferee tax. assessments did 
not state facts entitling taxpayer to 
equitable relief in absence of allega- 
tions showing whether assessments 


were being attacked as illegal or as ex- 


cessive, or showing value of the prop- 
erty against which the assessments 
had been made liens as compared with 
the assessments levied 
against them. 26 U.S.C.A. Int.Rev, 
Code, § 3653(b).—Thomas vy. McDonald, 
33 F.Supp. 571. 
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| In general 


C.C.A.Ark. Where rules of Commis- 
sioner approved by Secretary of Treas- 
ury required that wholesale liquor deal- 
er keep records on certain forms which 
allowed for recording of all liquor re- 
ceived and disposed of, but provided 
that dealer could omit serial number of 
individual cases from the form if such 
number and other identifying data was 
kept on commercial invoice, approved 
by District Supervisor of Alcohol Tax 
Unit, commercial invoices approved by 
District Supervisor constituted ‘‘rec-* 
ords in the form prescribed by the 
commissioner, with the approval of the 
secretary,” within statute making it an 
offense for wholesale liquor dealer to 
refuse to keep such records, and hence 
officers, agents, and employees of a 
dealer making false entries in commer- 
cial invoice violated the statute. 26 
U.S.C.A. Int.Rev.Code §§ 2857, 3170, 
3176, 3791, 3250; Liquor Enforcement 
Act of 1936, 27 U.S.C.A. § 221 et seq.; 
87 Ok1.St.Ann. § 41 et seq.; Laws Kan. 
1939, c. 179.—Dixon v. U. S., 116 F.2d 
907, certiorari denied 61 S.Ct. 826. 

C,C.A.Ill, The essential elements of 
offense of making disposition of sub- 
stances of character used in manufac- 
ture of distilled spirits without making 
return thereof to Commissioner of In- 
ternal Revenue are that accused has 
been required to make a return, that 
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a substance of character named jn 
statute has been disposed of, and that 
accused has failed to render required 
return. 26 U.S.C.A. Int.Rey.Code, § 
2811.—U. S. v. Signore, 115 F.2d 669. 

C.C.A.Il]l, A wholesale liquor dealer 
and its employee were bound to keep 
records required to be kept under in- 
ternal revenue laws, and to make prop- 
er entries whether the Commissioner of 
Internal Revenue had prescribed any 
rules and regulations on the subject or 
not. 26 U.S.C.A. Int.Rev.Code, § 2857.— 
U. S. v. Monarch Distributing Co., 116 
F.2d 11, certiorari denied Monarch Dis- 
tributing Co. v. U..S., 61 S.Ct. 732. 

To constitute the offense of neglecting 
to make a particular entry in records 
required to be kept under internal reve- 
nue laws and regulations, there must 
not only be an omission to make the en- 
try, but the failure must be intentional. 
26 WS.C.A. Int.Rey.Code, § 2857.—U. S. 
v. Monarch Distributing Co., 116 F.2d 
11, certiorari denied Monarch Distribut- 
ing Co. v. U. S., 61 S:Ct. 732, 

C.C.A.11]l. Where Internal Revenue 
Act permits a reasonable deduction for 
services, a criminal prosecution cannot 
be maintained by proof other than that 
such services were not rendered, it not 
being sufficient to allege and prove that 
deduction for services was unlawful 
because the amount charged was un- 
reasonable. Revenue Act 1938, §§ 23 
(a), 145(b), 26 U.S.C.A. Int.Rev.Code, 


§§ 23(a), 145(b); Cr.Code § 37, 18 U.S. 
C.A. § 88.—U. 8S. v. Molasky, 118 F. 
2a 128. 

C.C.A.Mo. Wilful failure to include 


in¢éome in income tax return consti- 
tutes an attempt to evade and defeat 
the income tax.—Murray v. U. S., 117 
F.2d 40. 

D.C.N.J. One discovered in act of 
transporting intoxicating liquor on 
which tax has not been paid should 
be prosecuted and forfeiture proceed- 
ings should be had under statute re- 
lating to unlawful transportation of 
liquor. National Prohibition Act, § 
26, 27 U.S.C.A. § 40.—U. S. v. One 
International Trailer Unit and Trailer, 
36 F.Supp. 845. 
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C.C.A.Ga. It is an offense to buy 
nontax-paid liquor as well as to sell it. 
26 U.S.C.A. Int.Rev.Code, § 2803.—West 
v. U. S., 113 F.2d-68. 

C.C.A.Jll. The statute prohibiting 
disposition of substances of character 
used in manufacture of distilled spir- 
its without rendering return thereof 
when required by Commissioner of In- 
ternal Revenue, is not void on ground 
that it is not complete within itself 
but must be supplemented by regula- 
tions promulgated by the commission- 
er, 26 U.S.C.A. Int.Rev.Code, § 2811.— 
U. S. v. Signore, 115 F.2d 669. 

C.C.A.Jll. Rules and regulations of 
Commissioner - of Internal Revenue, 
made under statute prohibiting dispo- 
sition of substances of character used 
in manufacture of distilled spirits with- 
fout rendering return thereof in form 
and manner as the commissioner with 
approval of Secretary of Treasury may 
by rules and _ regulations prescribe, 
were not invalid because they were ap- 
proved by the acting Secretary of the 
Treasury. 26 U.S.C.A. Int.Rev.Code, § 
2811.—U. S. v. Signore, 115 F.2d 669. 

C.C.A.Mont. Treasury Regulation, 
that a seller must not sell denatured 
alcohol under circumstances which he 
might reasonably deduce that purchas- 
er intended to procure alcohol for 
beverage purposes, means that seller 
must exercise care in+sale of such_al- 
cohol, that he may not sell it indis- 
criminately, and that he must satisfy 
himself that purchaser does not intend 
to use alcohol as a beverage. 27 U.S. 
C.A. § 83.—United Cigar Whelan Stores 
Corporation v. U. S., 113 F.2d 340. 

A sale by cigar store manager to an 
investigator of rubbing alcohol as a 
beverage constituted a violation of 
Treasury Regulation prohibiting sale of 
denatured alcohol under circumstances 
from which it might reasonably be de- 
duced that purchaser intended to use 
alcohol for beverage purposes, although 
investigator purchased rubbing alcohol 


i S Oe eee Paes 
solely for use Ae evidence. 26 eat 


Int.Rev.Code, §§ 2803, 3253; 27 U.S.C.A, 
§§ 83, 85, 157—United Cigar Whelan 
pore Corporation v. U. S., 113 F.2d 


A manager of a cigar store could be 
guilty of possession of denatured alco- 
hol in store with intent to violate the 
law, although he was not proprietor of 
business, since one may be guilty, as 
a prineipal, of carrying on an unlaw- 
ful business, though he have no pro- 
prietary interest therein. Cr.Code § 
332, 18 U.S.C.A. § 550; .26 U.S.C.A. Int. 
Rey.Code, §§ 2803, 3253.—United Cigar 
Whelan Stores Corporation v. U. S., 113 
F.2d 340. 

A manager of a cigar store was prop- 
erly found guilty of illegal sales of 
denatured alcohol by store clerks, since 
it is not necessary that aider or abet- 
tor be present at actual commission 
of offense or know details thereof. Cr. 
Code § 332; 18 U.S.C.A. § 550; 26 U.S. 
C.A. Int.Rey.Code, §§ 2803, 3253.—Unit- 
ed Cigar Whelan Stores Corporation v. 
U: S., 11£3- F.2d ‘340. 
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C.C.A.1.. A purported income tax re- 
turn which was neither signed nor veri- 
fied was not a “return” required by 
revenue act, and hence subjected tax- 
payer to penalty. Revenue Act 1934, § 
291, 26 U.S.C.A. Int.Rev.Acts, page 750. 
—Plunkett vy. Commissioner of Internal 
Revenue, 118 F.2d 644. 

Where return required by revenue act 
was not made the 25 per cent. penalty 
was “mandatory”. Revenue Act 1934, 
§' 291, 26 U.S.C.A. Int.Rev.Acts, page 
750.—Plunkett vy. Commissioner of In- 
ternal Revenue, 118 F.2d 644. 

Where a return was filed after the 
time prescribed by law, the penalty 
prescribed by revenue act was ‘“manda- 
tory” unless it, was shown that the 
failure to file was due to reasonable 
cause and not to willful neglect. Rev- 
enue Act 1934, § 291, 26 U.S.C.A. Int. 
Rey.Acts, page 750.—Plunkett v. Com- 
mipsone of Internal Revenue, 118 F.2d 


Where return required by statute was 
not filed within time required by rev- 
enue act, and no showing was made 
that failure to file a return within time 
required by revenue act was due to rea- 
sonable cause, the 25 per cent, penalty 
was ‘mandatory’. Revenue Act 1934, § 
291, 26 U.S.C.A. Int.Rev.Acts, page 750. 
—Plunkett v. Commissioner of Internal 
Revenue, 118 F.2d 644. iY 

Officers of the United States do not 
have power to waive defects in return 
so as to permit taxpayer to escape 
penalty imposed by revenue act. Rey- 
enue Act 1934, § 291, 26 U.S.C.A. Int. 
Rev.Acts, page 750.—Plunkett vy. Com- 
ae of Internal Revenue, 118 F.2d 

That failure to file income tax return 
was due to inadvertence does not relieve 
the petitioner from imposition of the 
penalty provided by revenue act. Rey- 
enue Act 1934, § 291, 26 U.S.C.A. Int. 
Rev.Acts, page 750.—Plunkett vy. Com- 
missioner of Internal Revenue, 118 F. 
2d 644, 

The penalty prescribed by revenue 
act for failure to file income tax re- 
turn is not primarily punitive in na- 
ture, but is an attempt to protect the 
revenue. Revenue Act 1934, § 291, 26 
U.S.C.A. Int.Rev.Acts, page 750.—Plun- 
kett v. Commissioner of Internal Rev- 
enue, 118 F.2d 644. 

Once the date within which income 
tax return must be filed has passed, no 
reasonable cause. being shown why 
proper return was not filed, it does 
not matter how soon or late the return 
is thereafter filed, and henee taxpayer 
who failed to make a proper return 
within time fixed by revenue act could 
not complain that government officials 
had thereafter misled him by not in- 
forming him of inadequacy of return. 
Revenue Act 1934, § 291, 26 U.S.C.A, 
Int.Rev.Acts, page 750.—Plunkett vy. 
Commissioner of Internal Revenue, 118 
F.2d 644, 

Where a properly executed return is 
filed within the time pres ned by law, 
though it be incorrect as to the amount 
of taxable income, there can be no*pen- 
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Commissioner of 


turn required by act within time pre- 
scribed by law or commissioner in 
pursuance of law, 25 per centum of 
the “tax” shall be added to the tax, 
the word “tax’’ means the correct tax. 
Revenue Act 1934, § 293, 26 U.S.C.A. 
Int.Rev.Acts, page 751.—Plunkett  v. 
Commissioner of Internal Revenue, 118 
F.2d 644. 

C.C.A.1. When a deficiency is as- 
sessed, no penalty can be imposed un- 
less some part of the deficiency is due 
to negligence or fraud as provided in 
section of revenue act. Revenue Act 
1934, § 298, 26 U.S.C.A; Int.Rev.Acts, 
page 751.—Plunkett v. Commissioner 
‘of Internal Revenue, 118 F.2d 644. 

C.C.A.2. Corporate taxpayer which 
failed to file timely income and excess 
profits tax returns was subject to 25 
per cent. delinquency penalties.—Bar- 
net. S. Milman, Inc., v. Commissioner 
of Internal Revenue, 114 F.2d 95. 

C.C.A.2. As respects liability for 
penalty, if regulation requiring sepa- 
rate personal holding company sur- 
tax return was valid, fact that taxpay- 
er had no fraudulent intent and _ that 
its status was in substantial doubt 
did not excuse its noncompliance. 
Revenue Act 1934, §§ 291, 351(b), 26 
U.S.C.A, Int.Rev.Acts, pages 750, 758. 
—O’Sullivan Rubber Co. v. Commis- 
yee of Internal Revenue, 120 F.2d 

A taxpayer was liable for penalty for 
failure to file separate personal hold- 
ing company surtax return required by 
regulation, since regulation was literal- 
ly authorized by Revenue Act and its 
promulgation was practically justi- 
fied as important aid to administration 
of statute, and it was not a purely 
formal device. Revenue Act 1934, §§ 
1 et, seq., 54(a), -291,. 353. and subd. 
(ec), 26 U.S.C.A. Int.Rev.Acts, pages 664 
et seq., 684, 750, 757, 758:—O’Sullivan 
Rubber Co. v. Commissioner of Inter- 
nal Revenue, 120 F.2d 845. 

©.C.A.2. A personal holding company 
which was liable for deficiencies in in- 
come tax assessed by the Board of Tax 
Appeals was liable for penalty for 
failure to file return under proper title 
of the revenue act. Revenue Act 1934, 
§ 291, 26 U.S.C.A. Int.Rev.Acts, page 
750; Revenue Act 1935, § 406, 26 U. 
§.C.A. Int.Rev.Acts, page 811.—Lone 
Pine Lawn Corporation v. Helvering, 
121 F.2d 935. 


C.C.A.3. Acquittal of taxpayer on 
charge of income tax fraud did not pre- 
clude jeopardy assessments of fraud 
penalty under doctrines of ‘double 
jeopardy” and “res judicata’. 26 U.S. 
C.A. Int.Rev.Code, § 293.—Mauch vy. 
Commissioner of Internal Revenue, 113 
F.2d 555. 

The income tax statute providing 
that, if any part of any deficiency is 
due to fraud with intent to evade tax, 
then 50 per cent. of total amount of de- 
ficiency should be assessed, collected, 
and paid, is plain and leaves no room 
for construction. 26 U.S.C.A. Int.Rev. 
Code, § 298.—Mauch v. Commissioner of 
Internal Revenue, 113 F.2d 555. 

C.C.A.4. Penalty of 25 per cent. for 
failure of foreign personal holding 
company to file income tax returns 
for the years 1929-1932 was properly 
imposed, where explanation for not 
filing any income tax returns was that 
owner thought no tax was due, and 
that therefore it was not necessary to 
file any returns. Revenue Acts 1928, § 
291, 26 U.S.C.A. Int.Rey.Acts, page 
431,—Ardbern Co. v. Commissioner of 
Internal Revenue, 120 F.2d 424, 

C.C.A.6. The doctrine of ves judicata 
did not bar imposition of fraud penalty 
against income taxpayer acquitted on 
eharge of willfully, knowingly, unlaw- 
fully, and feloniously attempting to 
evade and defeat income taxes.—Hoefle 
v. Commissioner of Internal Revenue, 
114 F.2d 713. 

C.C.A.7. A penalty of 25 per cent. 


sue as | penalty.—Tinkoff v. 
Commissioner of Internal Revenue, 120 
F.2d 564. : 

In the absence of a showing that the 
filing of delinquent return was due to 
reasonable cause and not to willful 
neglect, imposition of 25 per cent. pen- 
alty was “mandatory”.—Tinkoff v. 
Commissioner of Internal Revenue, 120 
F.2d 564, 

€.C.A.9.  Corporation’s income tax re- 
turn, which was signed only by the 
president instead of both president and 
treasurer and, was not verified by any- 
one, was not a proper return under 
statute requiring the return to be 
sworn to by both president and treasur- 
er, and imposition of 25 per cent. ad- 
ditional assessment as penalty was war- 
ranted. Revenue Act 19382, §§ 52(a), 


291, 26 U.S.C.A. Int.Rev.Acts, pages 
500, 566.—Uhl Estate Co. v. Commis- 
116 F.2d 


sioner of Internal Revenue, 
403 


Proper verification of, and signature 
of treasurer or equivalent agent to, cor- 
poration’s income tax return goes to es- 
sence of the return required by statute, 
and hence imposition of 25 per cent. 
penalty under statute for failure to file 
proper return is warranted where re- 
turn is not verified and signed by treas- 
urer. Revenue Act 1932, §§ 52(a), 291, 
26 U.S.C.A. Int.Reyv.Acts, pages 500, 
566.—Uhl Estate Co. v. Commissioner 
of Internal Revenue, 116 F.2d 403. 

C.C.A.Ohio. Under provision of Rev- 
enue Act of 1921 that penalty should 
be added as part of tax, the penalty 
assessed became a part of the deficien- 
cy determined. Revenue Act 1921, § 
250(b), 42 Stat. 264.—Schneider v. U. 
Si aa Re2 dy 2d. i 

D:C.Mass. The value of taxpayer’s 
property right was determinative of 
penalty recoverable for failure to sur- 
render taxpayer’s property in defend- 
ant’s possession. 26 U.S.C.A,  Int.Rev. 
Code, § 3710.—U. S. v. Massachusetts 
Mut. Life Ins. Co., 38 F.Supp. 333 

D.C.Mass. Insurance company which 
had issued policy on life of taxpayer 
had no power to surrender to collector 
of internal revenue the taxpayer’s own 
exclusive right in policy separated 
from rights of beneficiary, and bad no 
power to surrender to collector any 
of the beneficiary’s rights, as respects 
liability of company for penalty. 26 
U.S.C.A. Int.Rev.Code, § 3710.—U. S. v. 
Massachusetts Mut. Life Ins. Co., 38 
F.Supp. 333 


D.C.Pa. Where rubbing alcohol con- 
taining denatured alcohol though di- 
verted by chemical company’s custo- 
mers to representatives of bootleggers 
for illegal purposes, and though in ex- 
cess of customers’ reasonable demands, 
was sold by chemical company to those 
customers in a bona fide manner with- 
out any knowledge on ‘the part of the 
chemical company or its agents that 
the alcohol would be diverted for ille- 
gal purposes, court would reject gov- 
ernment’s claim for tax on the de- 
natured alcohol as though it was not 
denatured. Liquor Taxing Act of 1934, 
§ 2, 48 Stat. 313; Liquor Law Repeal 
and Enforcement Act of 1935, § 4,, 27 
U.S.C.A, § 153.—In re Mifflin Chemical 
Corporation, 34 F.Supp. 164. 

D.C.Wis. Where taxpayer had been 
advised by counsel that it was exempt 
from provisions of the Social Security 
Act, assessment of penalties for delin- 
quency and alleged willful failure to 
file returns was unwarranted, Social 
Security Act 1935, § 811, 42 U.S.C.A, 
§ 1011._Fromm Bros. v. U. S., 35 F. 
Supp. 145. : 

Ct.Cl. Fraud penalty assessed by 
commissioner on entire business of 
taxpayer, both lawful and unlawful, 
was proper as against contention that 
penalty should apply only to the por- 
tion of the unlawful business which 
was omitted from returns. Revenue 
Act 1934, § 298(b), 26 U.S.C.A. Int. 
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Rev.Code, §  293(b).—Johnson vy. U. 
S., 39 F.Supp. 103. ce ; 


a 

: 
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©.C.A.6. An income taxpayer had | 


burden of proving that his delinquency — 


‘in filing his return wag not willful, 


but was due to reasonable cause. Rev- 
enue Act of 1926, § 1103, 26 U.S.C.A. 


Int.Rey.Acts, p. 316.—Hoefle y. Commis- one 
penes of Internal Revenue, 114 F.2d ge 
Hyidence warranted finding that tax- 


payer’s belated filing of income tax re- 
turn was willful and without reasonable 
cause.—Hoefle v. Commissioner of In- Ms 
ternal Revenue, 114 F.2d 713. i os 
D.C.Mass. Insurance company could — 
be held liable to the United States for 
penalty under the Revenue Act for 
failure to surrender property in its 
possession belonging to taxpayer, with- 
out joinder of insured and beneficiary — 
as parties, only so far as amount due © 
taxpayer by insurance company was 
a liquidated ascertained amount. 26 ~ 
U.S.C.A. Int.Rev.Code, § 3710—U. S. 
vy. Massachusetts Mut. Life Ins. Co; 
38 F.Supp. 333. Fup 
The United States could not recover 
penalty from insurance company for. 
its failure to surrender to the United — 
States the cash surrender value of ~ 
insurance policy on life of taxpayer, 
on theory that cash surrender value 
represented interest of taxpayer there-. 
in, and could not establish property 
tight of taxpayer in the policy, unless Yi 
both taxpayer and beneficiary were 
joined as parties defendant, since the © 
cash surrender value was not a “debt” — 
from company to taxpayer, and lien — 
of United States on taxpayer’s interest 
was subject to existing rights of ben- 
eficiary, notwithstanding taxpayer’s 
right to change beneficiary. 26 U.S.C.A._ 
Int.Rev.Code, § 3710.—U, S. vy. Massa- _ 
ee Mut. Life Ins. Co., 38 F.Supp.) 
000. ir * 
If action by the United States against 
insurance company for value of prop- 
erty or rights to property in its hands — 
belonging to taxpayer were regarded — 
as an action to enforce lien of the ~ 
United States on taxpayer’s right in > 
life policy issued by company, the 
taxpayer and beneficiary were “‘indis- 
pensable parties”. 26 U.S.C.A. Int.Rey. 
Code, § 3710.—U. S. v. Massachusetts 
Mut. Life Ins. Co., 38 F.Supp. 3338. er 


ae 
D.C.Mass. Where government seeks 
to recover penalty for failure to sur- — 
render taxpayer’s pronertv after de- 
mand by collector, the government has ~ 
burden of proving the value of the 
thing which it is alleged was not sur- ~ 
rendered. 26 U.S.C.A. Int.Rey.Code, § 
3710.—U. S. v. Massachusetts Mut. Life 
Ins. Co., 38 F.Supp. 333. Sees he 
D.C.Pa. The statute subjecting to — 
penalty one who, after demand by the 
collector of internal revenue, fails to — 
surrender property of taxpayer in his ~ 
hands, is a “penal statute’ directed — 
against persons who refuse to sur- Me 
render property to collector as required | 
by provision authorizing the collector \ 
to collect federal income taxes by “1 
distraint from one who has property ia 
of a taxpayer in his possession, and ~~ 
no parties other than the one in pos- 
session of such property are necessary 
in suit to collect penalty. 26 U.S.C.A. — 
Int.Rev.Code, § 3710(a, b).—U.. S. vy. 4 
1 
4 


Metopoltan Life Ins. Co., 36 F.Supp. 


An action against insurer to recover 
penalty for insurer’s failure to sur- 
render to collector of internal revenue 
the value of a life policy issued by 
insurer to a delinquent taxpayer: was 
not subject to dismissal on ground 
that taxpayer was an “indispensable 
party” because of certain rights under 
the policy which could only be exer- 
cised by him or because proceeds of 
the policy allegedly could not be 
reached by action unless policy itself 
was surrendered. 26 U.S.C.A. Int.Rey, 
Code § 3710(a, b); Federal Rules of 
Civil Procedure, rule 12(c), 28 U.S.C.A. 
following section 723¢.—U. S. vy. Met- 
ropolitan Life Ins. Co., 36 F.Supp. 399. 


D.C.Pa. In an action to recover pen- 
alty from one who, after demand by 
the collector of internal revenue, fails 


§ 29214, 


to surrender property of taxpayer in 


his possession, the only defenses avail- 
able.are those expressly permitted by 
the statute authorizing the action. 26 
U.S.C.A, Int.Rev.Code, § 3710(a, 
U. S. v. Metropolitan Life Ins. Co., 36 
F.Supp. 399. 
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In general 


C.0.A.0k]. An automobile finance 
company, taking chattel mortgage on 
automobile without inquiring of law 
enforcement officers concerning chattel 
mortgagor’s reputation for violation of 
liquor laws, could not complain, on ap- 
peal by United States from judgment 
mitigating forfeiture of automobile, that 
the facts did not justify forfeiture, 
where such point was not raised in the 
district court, and the facts stipulated 
warranted inference that automobile 
was used for removal of non-tax paid 
whisky and materials for manufacture 
thereof. 26 U.S.C.A. Int.Rev.Code, § 
8821; 27 U.S.C.A. § 40a(b).—U. S. v. 
~ One 1937 La Salle Sedan Automobile, 
Motor No. 2,234,769, 116 F.2d 356. 

- p.C.N.J. One discovered in act of 
transporting intoxicating liquor 
_ which tax has not been paid should be 
| prosecuted and forfeiture proceedings 
should be had under statute relating 
to unlawful transportation of liquor. 
National Prohibition Act, § 26, 27 U. 
+ §.C.A. § 40.—U. S.-v. One International 
a eee Unit and Trailer, 36 F.Supp. 
, | ‘Where transportation of intoxicating 
liquor on which tax had not been 
a - paid had ceased when liquor was found 
in overturned truck, the only method 
of proceeding for forfeiture of the 
truck was that set out in statute re- 
lating to removal or concealment of 
goods with intent to defraud the gov- 
‘ernment of tax, and the statute relat- 
ing to unlawful transportation of liq- 
-uor was inapplicable. 26 U.S.C.A. Int. 
aR Rev.Code, § 3321; National Prohibition 
Act, § 26, 27 U.S.C.A. § 40.—U. S. v. 
One International Trailer Unit and 
at 9 Trailer, 36 F.Supp. 845. 

- -*D.G.N.J. Evidence that truck and 
ia) its load of intoxicating liquor were 
abandoned, that liquor which was ney- 
er claimed was contained in burlap 
bags, and that no revenue stamps 
were on the bags or cases_ sufficiently 


an 
es 
established concealment of liquor with 


intent to defraud the government of 
the tax so as to authorize forfeiture 


pote the truck. 26.:-U.S.C.A... Int.Rev. 
' Code, § 3321.—U. S. v. One Interna- 
tional Trailer Unit and Trailer, 36 
F.Supp. 845. 
 p.cC.N.J. In proceeding for forfeiture 
‘of automobile seized in New Jersey 
for alleged use in concealment of dis- 
tilled spirits with intention to defraud 
United States of tax thereon, evidence 
established that alleged owner seeking 
to put government to proof that seizure 
was legal was not the owner of the 
automobile, which was registered in 
name of another and as to which, ap- 
. parently in anticipation that alleged 
- owner might not be able to establish 
Ownership, alleged owner’s husband 
had transferred all his right, title, and 
interest by an assignment which failed 
to comply with New Jersey statute 
and was. fatally defective. 26 U.S.C.A. 
Int.Reyv.Code, § 3321; N.J.S.A. 39:10- 
1/et seq., 39:10-2, 39:10-8, 39:10-9.— 
U. S. v. One 1939 Cadillac Two-Passen- 
ger Coupe, Motor No. 8291842, License 
No. NJ-MH-27-V, 36 F.Supp. 847. 


D.C.N.Y. The words “All personal 
property shall be forfeited’, when used 
in an internal revenue statute, are 
construed as declaring forfeited all 
personal property connected with or 
related to the evasion of the reyenue 
tax laws. 26 U.S.C.A. Int.Rev.Code, § 
2810.—U. S. v. Stewart Truck, Motor 
No. S. A. 63214, 36 F.Supp. 363. 

To warrant forfeiture of a truck 
under provisions of Internal Revenue 
Code requiring the registration of any 
distilling apparatus set up and de- 
claring forfeit all personal property 
in possession of person in charge of 
unlicensed still and found in same 
building or enclosure, the truck must 
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have been connected in some way 


36 F.Supp. 353. 

D.C.N.Y. Proof that . truck was 
rented by man who had rented barn 
in which an unlicensed still was lo- 
cated and was seized when driven by 
him to the back door of farm house 
upon same premises as the barn, did 
not connect truck with operation of 
unlicensed still so as to _ constitute 
truck personal property subject to for- 
feiture under statute requiring regis- 
tration of all distilling apparatus, in 
the absence of evidence as to whether 
seizure was made “in any yard or in- 
closure connected with the building” 
in which still was located within mean- 
ing of statute. 26 U.S.C.A. Int.Rev. 
Code, § 2810.—U. S. vy. Stewart Truck, 
Motor No, 8. A. 63214, 36 F.Supp. 353. 

D.C.S.C. The statute providing for 
forfeiture of truck in which non-tax- 
paid whisky was found is “penal” in 
nature and is required to be construed 
with at least reasonable strictness 
against government. 26 U.S.C.A.Int.Rev. 
Code, § 3321(b) (1, 3).—U. S. v. One 
1939 Model Ford Pickup Truck, Motor 
No. 4662201, 35 F.Supp. 905. 

D.C.S.C. In libel against truck in 
which non-tax paid whisky was found, 
opposed by claimant in the yard of 
whose home truck was wrecked, pre- 
sumption of fact as to whether viola- 
tion of the federal law warranting for- 
feiture took place before the injuries 
to claimant’s property should not be 
indulged so as to injure claimant who 
held bona fide lien on the automobile 
for the damages and who had equal 
right in his cause as did the govern- 
ment in its cause. 26 U.S.C.A.Int.Rev. 
Code, § 3321(b) (1, .3)3 27 U.S.C.A. § 
40a(a, b); Code 8.C.1932, § 8785.—U. 
S. v. One 1939 Model Ford Pickup 
cae Motor No. 4662201, 35 F.Supp. 


§ 293 

D.C.Md. Untax-paid whisky in auto- 
mobile in garage in which automobile 
was standing, and the automobile itself 
were subject to seizure and forfeiture 
under revenue laws, if legal procedure 
followed was proper. 26 U.S.C.A. Int. 
Rev.Code, §§ 28038(f), 3321(b) (3), 
8720.—U. S. v. Lerner, 35 F.Supp. 271. 


§ 294 

C.C.A.Okl. The statute prescribing 
conditions precedent to remission or 
mitigation of forfeiture of a motor 
vehicle seized for violating revenue laws 
relating to liquor should be uniformly 
construed throughout the United States, 
since it has a direct bearing on trade 
and commerce, Liquor Law Repeal and 
Enforcement Act, § 204(b) (1-8), 27 U. 
S.C.A. § 40a(b) (1-3).—U. S. v. One 
1939 Model De Soto Coupe, Motor No. 
S6—27,687, 119 W.2d 516. 

C.C.A.Pa. 
bile, which acted as convoy for another 
in the illicit transportation of alcohol, 
was indicted as “convoy officer’, judg- 
ment acquitting driver did not bar libel 
for forfeiture of automobile as alleged 
property of driver, and wife, claiming 
ownership, would be put to her proof 
that automobile was innocent.—U. S. v. 
One Dodge Sedan, 113 F.2d 552. 

D.C.Fla. The ground for the forfei- 
ture of an automobile allegedly used in 
concealing and removing liquor on 
which the tax has not been paid with 
intent to defraud the government is 
not merely the concealing of contraband 
liquor, but the concealing must be with 
the intent to defraud the government 
of the tax, and in determining whether 
that intent was present all facts and 
circumstances must be considered. 26 
U.S.C.A. Int.Rev.Code, § 3321.—U. S. y. 
One 1939 Chevrolet Sedan, Engine No. 
2402802, 35 F.Supp. 142. 

D.C.Ky. Whisky drained from bar- 
rels purchased from distillery which 
had paid tax on whisky in the barrels 
before barrels were emptied and rinsed 
would as a matter of law not be tax- 
paid whisky so as to prevent forfeiture 
of automobile in which whisky was 


$ 


Where driver of automo- 


tor. No. 1925763, 33 E.Supp,. 627.  . 

D.C.Md. Untax-paid whisky in auto- 
mobile in garage in which automobile 
was standing, and the automobile itself 
were subject to seizure and forfeiture 
under revenue iaws, if legal procedure 
followed was proper. 26 U.S.C.A. Int. 
Rev.Code, §§ 2803(f), 3321(b) (3), 3720. 
—U. S. v. Lerner, 35 F.Supp. 271. 


D.C.Va. Where son-in-law of buyer 
of automobile, who, with buyer, exe- 
cuted joint note to bank which loaned 
buyer money to buy automobile, se- 
cured by lien thereon, had reputsation 
for violating liquor laws, but such vep- 
utation was unknown to bank and was 
not common knowledge in the cox\- 
munity, and bank merely knew son-in- 
law’s relationship to buyer, that son- 
in-law and wife had been financially 
assisted by buyer, and that son-in- 
law’s obligations at bank had been sat- 
isfactorily met, bank did not have 
‘reason to believe’ that automobile 
would be used in violation of. liquor 
laws so as to bar remission to bank 
of forfeiture for son-in-law’s illicit 
transportation of liquor. Liquor Law 
Repeal and Enforcement Act § 204(B) 
(1; 2), 27 U.S.C.A. § 40a(b) (1, 2).—U. 
S. v. One Studebaker Coupe, 1940 
Model, Motor No. 92811, 39 F.Supp. 
250. 


Where son-in-law of buyer of auto- 
mobile had reputation for violating liq- 
uor laws and used automobile for il- 
licit transportation of liquor after exe- 
cuting, with buyer, a joint note to 
bank which made loan, secured by lien 
on automobile, of money used by buy- 
er to buy automobile, son-in-law had 
no “right” with respect to automobile 
within provision of the Liquor Law 
Repeal and Enforcement Act relating 
to remission of forfeiture, and hence 
bank was not required to make inquiry 
as to son-in-law’s reputation as con- 
dition of remission of forfeiture, the 
word “right’? meaning legal right. 
Liquor Law Repeal and Enforcement 
Act § 204(b) (3), 27 US.C.A. § 40a 
(b) 3).—U. S.. v. One Studebaker 
Coupe, 1940 Model, Motor No. 92811, 
39 F.Supp. 250. 

§ 297 

D.C.N.J. The innocence of owner of 
truck concerning use thereof by lessee 
for illegal purpose of concealing in- 
toxicating liquors on which tax had 
not. been paid did not protect the 
truck from confiscation in forfeiture 
proceeding brought under statute re- 
lating to removal or concealment of 
goods with intent to defraud the gov- 
ernment of tax. 26 U.S.C.A. Int.Rey. 
Code, § 3321.—U. S. v. One Interna- 
tional Trailer Unit and Trailer, 36 F, 
Supp. 845 


Under statute relating to removal or 
concealment of goods with intent to 
defraud the government of tax, where 
affirmative act of an owner in leasing 
his vehicle puts vehicle in a_ place 
where it may be used in a law viola- 
tion, that owner had no part in the 
actual violation is no defense against 
forfeiture, 26 U.S.C.A, Int.Rev.Code, § 
3321.—U. 8. v. One International Trail- 
er Unit and Trailer, 36 F.Supp. 845. 


D.C.8.C. Where non-tax paid whisky 
was not found in truck until after 
truck was wrecked in yard of claim- 
ant’s home, claimant’s lien on the truck 
for damages to his property, which 
lien under South Carolina statute was 
superior to all interests in the truck 
except lien for state and county taxes 
and related back to time of the dam- 
age, was superior to United States’ 
forfeiture right which related back to 
time of violation of federal law which 
was when whisky was first discovered 
in the truck after the wreck. 26 U.S. 
C.A.Int.Rey.Code, § 3321(b) (1, 3); 
U.S.C.A. § 40a(a, b); Code §.C.1932, § 
8785.—U. 8S. v. Que 1939 Model ord 
Pickup Truck, Motor No. 4662201, 35 
I.Supp. 905. 


Int.Rev.Code, § 3321.—U. S. v. One 
1939 Cadillac Two-Passenger Coupe, 
Motor No. 8291842, License No. NJ- 


MH-27-V, 36 ESUD, 847. 


30: 

©.C.A.Ul. Indictment charging vio- 
lation of statute prohibiting disposi- 
tion of substances of character used in 
manufacture of distilled spirits without 
rendering return thereof was not re- 
quired to set forth rules prescribed by 
the Commissioner of Internal Revenue, 
since, if accused was in doubt coneern- 
ing charge he was required to meet, 
he could have applied for bill of par- 
ticulars, and otherwise it might be as- 
sumed that he was fully informed of 
precise case which he was required to 
meet upen the trial. 26 U.S.C.A. Int. 
Rev.Code, § 2811.—U. S. v. Signore, 115 
F.2d 669. 


_ Indictment charging violation of 
statute prohibiting disposition of sub- 
stances of character used in manufac- 
ture of distilled spirits without ren- 
dering return thereof, when required 
by Commissioner of Internal Revenue, 
was not defective because of failure to 
charge that distilled spirits were man- 
ufactured from the substances sold, 
and to charge that any tax became due 
and payable because of such manufac- 
ture. 26 U.S.C.A. Int.Rev.Code, § 2811. 
—U. S. v. Signore, 115 F.2d 669. 
C.C.A.IJ1l. Indictment charging in ef- 
fect willful attempt to evade or defeat 
part of income tax of corporation by 
filing sworn return and claiming deduc- 
tion for commissions to which corpo- 
ration was not entitled, was sufficient 
in absence of request for bill of par- 
ticulars, notwithstanding that mathe- 
matical calculation was required to de- 
termine what item of deduction was 
improper. Revenue Act 1938, § 145(b), 
26 U.S.C.A. Int.Rev.Code, § 145(b).— 


U. S. v. Molasky, 118 F.2d 128. 
§ 309 
C.C.A.N.J. In prosecution for con- 


cealing alcohol with intent to defraud 
the government of tax thereon, while 
under statute defining a principal ac- 
cused need not be shown to have been 
present at places where crimes were 
committed or to know all the details 
thereof, government had burden to 
prove that accused did with intent to 
defraud aid, abet, counsel, command, 
induce or procure the removal, deposit 
or concealment of the particular alco- 
hol, and it was insufficient merely to 
prove that he was a member of con- 
spiracy to manufacture illicit alcohol 
and that in course of conspiracy the 
particular crimes were committed by 
other conspirators. 26 U.S.C.A. Int. 
Rev.Code, § 3321; Cr.Code, §§ 37, 332, 
18 U.S.C.A. §§ 88, 550.—U. S. v. Sall, 
116 F.2d 745. 


§ 310% 
Admissibility in general 


C.C.A.I11. In prosecution for making 
disposition of sugar, which might be 
used in manufacture of distilled spirits, 
without making return thereof to Com- 
missioner of Internal Revenue, evidence 
relating to disposal of sugar on dates 
other than those charged in indictment 
but within general period of time cov- 
ered by indictment was admissible as 
bearing on allegation of indictment 
that accused was engaged in business 
of selling, consigning, and disposing 
of certain food stuffs. 26 U.S.C.A. Int. 
Rey.Code, § 2811.—U. S. v. Signore, 
115 F.2d 669. 

In prosecution for making disposi- 
tion of sugar, which might be used in 
manufacture of distilled spirits, with- 
out rendering required return thereof, 
in violation of statute which conferred 
upon the court great latitude in fixing 


Peet 
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punishment, the court had right to be 
advised of and to take into considera- 
tion magnitude of business in which 
accused was engaged in determining 
punishment to be imposed and_ for 
that reason evidence of disposal of 
sugar made on dates other than those 


charged in indictment but during gen- 
eral period covered by indictment was 


admissible, 26 U.S.C.A. Int,Rey.Code, 
egy S. v. Signore, 115 F.2d 
C.C.A.1. In prosecution for unlaw- 


ful possession of a single-barreled shot- 
gun having a barrel of less than 18 
inches in length without defendant 
having complied with specified require- 
ments of the Internal Revenue Code, it 
was proper to permit police officer to 
name all articles which were found in 
the closet where the shotgun was 
found, for the purpose of disclosing 
fully the circumstances surrounding 
the discovery of the shotgun. 26 U.S. 
C.A, Int.Rev.Code, §§ 2726, 3261(b).— 
U. S. v. Penn, 115 F.2d 672. 


§ 311 

C.C.A.Il], Where regulations promul- 
gated by Commissioner of Internal 
Revenue with approval of Secretary of 
Treasury specifically authorized dis- 
trict supervisor to request return pro- 
vided for in statute prohibiting dispo- 
sition of substances of character used 
in manufacture of distilled spirits 
without rendering return thereof, when 
required by commissioner the district 
supervisor was authorized to sign let- 
ter demanding return to be made’and 
the letter was admissible in prosecu- 
tion based on failure to make return. 
26 U.S.C.A. Int.Rev.Code, § 2811.—U. 
S. vy. Signore, 115 F.2d 669. 

§ 314 

D.C.Fla. Evidence that there was less 
than a jigger of liquor in each of two 
jugs was insufficient in law to establish 
a presumption of an intent to defraud 
the government of the tax on liquor 


-and hence was insufficient to warrant 


the forfeiture ofan automobile on 
ground that it was used in concealing 
and removing untax-paid moonshine 
whisky with intent to defraud the gov- 
ernment of the tax. 26 U.S.C.A. Int. 
Rey.Code, § 3321.—U. S. v. One 1939 
Chevrolet Sedan, Engine No. 2402802, 
35 F.Supp. 142. 


D.C.Ky. In libel action to forfeit 
automobile in which two gallons of 
whisky were found on which internal 
revenue tax had not been paid, evi- 
dence did not sustain contention that 
the whisky was drained from barrels 
purchased from distillery after dis- 
tillery had emptied and rinsed the bar- 
rels and that the whisky therefore was 
whisky on which tax had already been 
paid by distillery.—U. S. vy. One 1939 
Chevrolet Coach Automobile, Motor No. 


1925768, 33 F.Supp. 627 
§ 318 
C.0.A.Ga. Evidence failed to sustain 
conviction of unlawfully possessing 


whisky on which tax had not been 
paid.—Hdenfield v. U. S., 112 F.2d 981. 

C.C.A.Ga. In prosecution for engag- 
ing in illegal liquor distilling opera- 
tions, evidence supported conviction. 
26 U.S.C.A, Int.Rev.Code, §§ 2810, 2831, 
2833.—Jordan v. U. S., 120 W.2d 65. 

C.C.A.1ll. Hvidence sustained convic- 
tion for the unlawful possession of a 
single-barreled shotgun having a bar- 
rel of less than 18 inches in length 
without the defendant having com- 
plied with the specified requirements 
of the Internal Revenue Code. 26 U.S. 
C.A. Int.Rey.Code, §§ 2726, 3261(b).— 
U.S. vy. Penn, 115 F.2d 672. 

Hvidence sustained conviction for 
unlawful possession of a single-barrel- 
ed shotgun haying a barrel of less 
than 18 inches in length without de- 
fendant haying complied with specified 
requirements of the Internal Revenue 

ode. 26 U.S.C.A. Int.Rev.Code, §§ 
2726, 3261(b).—U. S. v. Penn, 115 F. 
2d 672 


C.C.A.I1]. Hvidence was sufficient to 
sustain convictions of wholesale liquor 
dealer and its employee for falsifying 
certain records required to be kept un- 
der internal revenue laws and regula- 
tions by making false entries with re- 


spect to receipt and shipments of 
Cr.Code, § 240, 18 U.S.C.A. § 390; 
U.S.C.A. Int.Rey.Code, §§ 2857, 3793 
U. S. v. Monarch Distributing Co,, 11 
F.2d 11, certiorari denied Monarch Dis- 
tributing Co. v. U. S., 61 S.Ct. 732. + 
C.C.A.Mo, Evidence sustained con. 
viction of attempt to evade incomes © 
tax.—Murray v. U. S., 117 F.2d 40. | 
C©.C.4.N.J. In prosecution for con- 
cealing alcohol with intent to defrau 
the government of tax thereon, while — 
under statute defining a principal : 
cused need not be shown to have been | 
present at places where crimes were 
committed or to know all the details” 
thereof, government had burden to 
prove that accused did with intent to — 
defraud aid, abet, counsel, command 
induce. or procure the removal, de- 
posit or concealment of .the particula a 
alcohol, and it was insufficient merely 
to prove that he was a member of con- 
spiracy to manufacture illicit alcoho 
and that in course of conspiracy the 
particular crimes were committed — 
other conspirators. 26 U.S.C.A. Int.R 
Code, § 3321; Cr.Code, §§ 37, 332, 
U.S.C.A. §§ 88, 550.—U. S. v. Sall, 
F.2d 745. The 
In prosecution for conspiracy to co 
eceal and for concealing alcohol wi 
intent to defraud government of t 
thereon, the government’s burden — 
proof to sustain charge of concealment 
might have been met by production of 
direct evidence of participation or by 
production of circumstantial evid 
from which participation might fairl 
be inferred. 26 U.S.C.A, Int.Rev.Code, § 
3321; Cr.Code, §§ 37, 332, 18 US.CA 
hey 550.—U. -S. v. Sall, 116 F. 
Hvidence sustained conviction of con-— 
cealing alcohol with intent to defra 
the government of tax thereon. 26 
U.S.C.A, Int.Rey.Code, § 3821; Cr.Code, 
§ 332, 18 U.S.C.A. § 550.—U.'S. | 
116.20 745, d ; 


Evidence which did not exclude pos- 
sible inference that alcohol found at 
certain place was concealed there by 
others without knowledge of accused 
did not sustain conviction of concealing 
alcohol with intent to defraud the gov- — 
ernment of the tax thereon. 26 U.S.C.A. 

Int.Rev.Code, § 3321; Cr.Code, § 332, 

oe eae eS § 550.—U. S. v. Sall, 116 F, 


C.C.A.N.Y. Evidence sustained con 
viction of a deputy collector of inte 
nal revenue for violation of statut 
making it an offense for revenue offi- 
cers to accept anything of value for 
the compromise or settlement of any | 
charge for violation of law on ground ~ 
that deputy accepted money from a 
taxpayer in compromise of taxpayer’s 
violation of a revenue law. 26 U.S.C.A. 
Int.Rey.Code, § 4047(e) (10)—U. § 
v. Warren, 120 F.2d 211, mare 


§ 319 j a 
; In prosecution of wholesale — 
liquor dealer and its employee for falsi-— y 
fying certain records required to be | 
kept under internal revenue laws EWaKe Many 
regulations, whether failure to enter the-— at 
receipt of a certain shipment of liquor — 
on the day received was due to care- — 
lessness or design was for the District 
Court to determine from the evidence, 
26 U.S.C.A, Int.Rev.Code, °§ 2857-20)" 2 
S. v. Monarch Distributing Co., 116 KF. | 
2d 11, certiorari denied Monarch Dis- | 
tributing Co. v. U. S., 61 S.Ct. 732. 

C.C.A.1ll. Where defendants were 
charged with causing an improper de- — 
duction in its entirety from federal 
income tax returns of a corporation, 
and proof showed that they had ren- 
dered services to the corporation and 
were entitled to compensation therefor 
in form of salary or otherwise, the trial 
should not have proceeded further. 
Revenue Act 1938, §§ 23(a), 145(b), 26 
U.S.C.A. Int.Rev.Code, §§ 23(a), 145(b); 
Cr.Code § 37, 18 U.S.C.A. § 88.—U. S. 
v. Molasky, 118 F.2d 128. 

C.C.A.Mo. On appeal from convic- 
tion of attempt to evade income tax, 
the evidence need be examined only 
to determine whether there was sub- 
stantial evidence to sustain beyond a 
reasonable doubt trial court’s finding 
of guilt, even though the evidence of | 


liquc 
902) 


C.C.A.11l. 


aE 


§ 327 
guilt was circumstantial—Murray v. 
WE SHy dae , 


§ 327 
C.C.A.N.J. On question whether the 
Commissioner’s original determination 
of corporation’s excess profits tax lia- 
bility on basis of special assessments 
under relief provisions of 1917 and 
© 1918 revenue acts was subject to re- 
opening, provision in 1921 act for a 
‘closing agreement definitely concluding 
any determination of refund or assess- 
ment of deficiency was material, where 
special assessment was applied for in 
1922 and redetermination was made 
and refund paid in 1923, and that pro- 
_yision applies in any case where, after 
determination and assessment, taxpay- 
er has paid any tax or accepted any 
refund based on such determination 
and assessment. Revenue Act. 1917, § 
210, 40 Stat. 307; Revenue Act 1918, 
+ §§ 327, 328, 40 Stat. 1093; Revenue 
_ Act 1921, § 1312, 42 Stat. 313.—New 
| Tersey Worsted Mills v. Gnichtel, 116 
F.2d 338, affirming 31 F.Supp. 908, cer- 

tiorari denied 61 S.Ct. 828. 

C.C.A.Ohio. A penalty assessed 
against taxpayer as authorized by Rev- 
enue Act of 1921 became a part of the 
taxes due and constituted together with 
_ the taxes a single liability, and com- 
promise of the penalty worked a com- 
_. promise of the tax. 26 U.S.C.A. Int. 
_ Rey.Code, § Revenue Act 1921, 
--§ 250(b), 42 264.—Schneider vy. 

“VJ. S:, 119 F.2d °215. 

‘ 8 332 
€.C.A.4. Fair dealing between the 


if 


government and a taxpayer required 


ion that internal revenue agent, to whom 
bait income tax returns were improperly 
tendered for filing by foreign corpora- 
- tion, advise taxpayer where and with 
whom the return should be filed. Rev- 
enue Acts 1928 and 1932, § 233, 26 
—-«ULS.C.A. Int.Rey.Code, § 233.—Ardbern 
Go. v. Commissioner of Internal Rev- 


q enue, 120 F.2d 424. 

ih Where foreign personal holding com- 
_ pany attempted to file income tax re- 
; _. turns with internal revenue agent who 
rejected returns on sole ground that 


a turns could in no event be filed with 
a him, and taxpayer would have been 
entitled to deductions claimed if re- 
turns had been properly filed, and 
_ deductions were denied merely because 
they were not claimed in the returns 
properly filed until after the deficien- 


f 
ext ey assessment had been made upon 


. the ‘returns filed for taxpayer by the 


Commissioner who had been notified 
of the returns which taxpayer had at- 
tempted to file with his agent, taxpay- 
‘er should have been given the benefit 
¢ of proper deductions for expense of 
uM doing business. Revenue Acts 1928 
tj and 19382, § 233, 26 U.S.C.A. Int.Rev. 
‘. Code, § 233; 26 U.S.C.A. Int.Rev.Code, 
 -§ 3612.—Ardbern Co. v. Commissioner 
tes of Internal Revenue, 120 F.2d 424. 
Where foreign personal holding com- 
pany attempted to file income tax re- 
turns with internal revenue agent who 
rejected returns on sole ground they 
- were improperly executed, but did not 
notify taxpayer that the returns could 
/ in no event be filed with such agent, 
and Commissioner made a _ deficiency 
settlement in which claimed deductions 
were not allowed, fact that a deficiency 
had been determined and the matter 
was at issue before the Board of Tax 
Appeals would not operate to deprive 
the taxpayer of allowance of proper 
deductions upon the filing of a proper 
return before collector, which was later 
done. Revenue Acts 1928 and 1932, § 
233, 26 U.S.C.A. Int.Rev.Code, § 233; 
26 U.S.C.A. Int.Rev.Code, 361 
Ardbern Co. v. Commissioner of Inter- 
nal Revenue, 120 F.2d 424. 
C.C.A.Miss. The _ statute 
remission of forfeiture of vehicle used 
in violation of liquor laws must be 
uniformly construed, and its require- 
ments cannot be construed as chang- 
ing with fluctuation in population. 
Liquor Law Repeal and Enforcement 
Act, § 204(b) (3), 27 U.S.C.A. § 40a(b) 
3).—U. S. v. Federal Credit Co., 117 
¥.2d 341. 
The statute governing remission of 


governing 
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forfeiture of vehicle used in violation 
of liquor laws is designed to protect 
innocent but vigilant sellers and deal- 
ers in commercial paper from suffer- 
ing undue hardship because of the 
faults of others. Liquor Law Repeal 
and Enforcement Act, § 204(b) (3), 27 
U.S.C.A. § 40a(b) (3).—U. S. v. Fed- 
eral Credit Co., 117 F.2d 341. 

C.C.A.Miss. Where automobile pur- 
chaser lived in small village eight miles 
from town in which automobile was 
bought, and the communities were al- 
legedly nearly one community, finance 
company purchasing unpaid notes for 
purchase price of the automobile was 
bound to make inquiry of officer hav- 
ing jurisdiction over owner’s place of 
residence, in order to be entitled to 
remission of forfeiture of automobile 
for transportation-of tax-unpaid whis- 
ky, and inquiry of town marshal of 
town where automobile was bought 
was insufficient. Liquor Law Repeal 
and Enforcement Act, § 204(b) (3), 27 
U.S.C.A. § 40a(b) (3).—U. ‘S. v. Fed- 
eral Credit Co., 117 F.2d 341. 

C.C.A.Miss. In proceeding for remis- 
sion of forfeiture of automobile used 
to transport tax-unpaid liquors, where- 
in it was proved that purchaser of 
automobile had a reputation for deal- 
ing in illegal liquor, in county of his 
residence, and had pleaded guilty of 
violating liquor laws in federal court 
of adjoining county in another state, 
it was incumbent upon finance com- 
pany claiming the automobile to show 
that before its interest was acquired, it 
received a reply to inquiry made of 
officer named by statute, of place where 
automobile was bought and of place 
where owner resided, as a “condition 
precedent” to remission of forfeiture. 
Liquor Law Repeal and Enforcement 
Act, § 204(b) (3), 27 U.S.C.A. § 40a(b) 
3).—U. S. v. Federal Credit Co., 117 
F.2d 341. 

C.C.A.Miss. Under statute governing 
remission of forfeiture of vehicle used 
in violation of liquor laws, remission 
can be applied for by any interested 
party, whether or not any investigation 
has been made of purchaser, but court 
cannot remit the forfeiture unless such 
investigation has been made, if pur- 
chaser had a record or reputation for 
dealing in illicit liquor at time of 
purchase. Liquor Law Repeal and Hn- 
forcement Act, § 204(b), 27 U.S.C.A. 
§ 40a(b) (3).—U. S. v. McArthur, 117 
F.2d 343. 


Dealers selling automobile to buyer 
whose reputation for violation of liq- 
uor laws was known by sheriff’s_ of- 
fice and by chief of police of city in 
which dealers and buyer resided, were 
not entitled to remission of forfeiture 
of automobile which was used by buy- 
er in violation of liquor laws, where 
dealers did not make the investigation 
required by statute, notwithstanding 
that dealers had known and sold au- 
tomobiles to buyer for 15 years and 
that so far as they knew without mak- 
ing an investigation the buyer had no 
record or reputation for violating the 
liquor laws. Liquor Law Repeal and 
Bea son(by (3) 204(b) (3), 27 U. 

.C.A. a —U. S. v. McArt 
117 F.2d 343) Ae 

C.C.A.Okl. While statute prohibiting 
mitigation of forfeiture of automobile 
used in violation of liquor laws in favor 
of lienor inquiring of law enforcement 
officers concerning owner’s reputation 
for violation of liquor laws and receiy- 
ing a negative answer is remedial and 
must be liberally construed, District 
Court has discretion to grant or refuse 
mitigation only when statutory condi- 
tions have been fulfilled. 26 U.S.C.A. 
Int.Rev.Code, § 3321; 27 US.C.A. § 
40a(b).—U. S. v. One 1937 La Salle 
Sedan Automobile, Motor No. 2,234,769, 
116 F.2d 356. 

C.C.A.Okl. An automobile finance 
company, taking chattel mortgage on 
automobile without inquiring of law en- 
forcement officers concerning chattel 
mortgagor’s reputation for violation 
of liquor laws, was not entitled to miti- 
gation of forfeiture of automobile used 
for violation of internal revenue liquor 
laws, where mortgagor’s record of con- 
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viction for violation of liquor laws coy- 


ered period of almost nine years ex- 


tending up to within two years and 


nine months of finance company’s ac- 
quisition of mortgage. 26 U.S.C.A. Int. 
Rey.Code, § 3321; National Prohibition 
Act, 27 U.S.C.A. § 1 et seq.; 27, U.S.C.A. 
§ 40a(b).—U. S. v.. One 1937 La Salle 
Sedan Automobile, Motor No. 2,234,769, 
116 F.2d 356. 

©.C.A.Okl. The purpose of the stat- 
utory provision requiring a claimant 
for remission or mitigation of forfeiture 
of a motor vehicle seized for violating 
revenue laws relating to liquor to make 
inquiry concerning record or reputation 
of person whose interest he acquired 
was remedial, and the jurisdiction of 
the courts to remit or mitigate is clear- 
ly conditioned on compliance with the 
requirements of the statute. Liquor 
Law Repeal and Wnforcement Act, § 
204(b) (3), 27 U.S.C.A. § 40a(b) (3).— 
U. S. v. One 1939 Model De Soto Coupe, 
Motor No. S6—27,687, 119 F.2d 516. 

Under statute requiring a claimant 
for remission or mitigation of forfeiture 
of a motor vehicle seized for violating 
revenue laws relating to liquor to make 
inquiry concerning the record or repu- 
tation of the person whose interest he 
acquired, the “reputation” referred to 
is the reputation which the person 
bears with any one of the law enforce- 
ment officers enumerated in the statute. 
Liquor Law Repeal and Enforcement 
Act, § 204(b) (3), 27 U.S.C.A. § 40a(b) 
(3).—U. S. v. One 19389 Model De Soto 
meee Motor No. S6—27,687, 119 F.2d 


All of the statutory conditions prece- 
dent to remission or mitigation of for- 
feiture of a motor vehicle seized for 
violating revenue laws relating to liq- 
uor are accumulative, and compliance 
with the requirements of proving that 
the claimant seeking remission or miti- 
gation has an interest which he ac- 
quired in good faith and that he had 
at no time any knowledge or reason 
to believe that the vehicle was being or 
would be used in violation of those 
laws does not avoid compliance with 
the requirement of making inquiry 
concerning the record or reputation 
of the person whose interest claim- 
aut acquired. Liquor Law Repeal and 
Enforcement Act, § 204(b) (1-3), 27 U. 
8.C.A. § 40a(b) (1-8)—U. S. v. One 
1939 Model De Soto Coupe, Motor No. 
S6-27,687, 119 F.2d 516. 

Under statute prescribing conditions 
precedent to remission or mitigation of 
forfeiture of a motor vehicle seized for 
violating revenue laws relating to liq- 
uor, inguiry at one of the places and 
from one of the officers enumerated 
concerning record or reputation of per- 
son whose interest claimant acquired 
would exonerate claimant if claimant 
otherwise acted in good faith under 
the requirements that he prove that he 
has an interest in the vehicle which he 
acquired in good faith and that he 
had at no time any knowledge or rea- 
son to believe that it was being or 
would be used in violation of those 
laws. Liquor Law Repeal and Enforce- 
ment Act, § 204(b) (1-3), 27 U.S.C.A. 
§ 40a(b) (1-8).—U. S. v. One 1939 
Model De Soto Coupe, Motor No. S86- 
27,687, 119 F.2d ‘516. 

Under statute requiring a claimant 
for remission or mitigation of forfei- 
ture of a motor vehicle seized for vyi- 
olating revenue laws relating to liquor 
to make inquiry concerning the record 
or reputation of the person whose in- 
terest he acquired, the reputation re- 
ferred to is the reputation which that 
person bears with the law enforcement 
officers in the community in which he 
resides and where his contract of pur- 
chase was made, and the duty to make 
that inquiry is relieved only by the ab- 
sence of the reputation with any of 
those officers. Liquor Law Repeal and 
Enforcement Act, § 204(b) (3), 27 U. 
8.C.A. § 40a(b) (3).—U. S. v. One 1939 
Model De Soto Coupe, Motor No. S6-27,- 
687, 119 F.2d 516. 

Where purchaser of automobile on 
a conditional sales contract had a repu- 
tation with the investigators of the 
Alcohol Tax Unit for violating the rey- 


: ‘ 


nya delat 
which had 
sales contract 


to liquo 
bought the conditional 
had not made the req- 


_. * -uisite inquiry of some one of the of- 


“a 


ficers enumerated in statute concern- 
ing purchaser’s record or reputation 
until after seizure, the District Court 
had no power to_ grant remission to 
claimant. Liquor Law Repeal and En- 
forcement Act, § 204(b) (3), 27 U.S.C. 
A. § 40a(b) (3).—U. S. v. One 1939 
Model De Soto Coupe, Motor No. S6-27,- 


' 687, 119 F.2d 516, 


C.C.A.Pa. In statute prohibiting re- 
mission of forfeiture of vehicle if 
claimant’s interest is subject to agree- 
ment giving right to person having a 
record or reputation for violating liq- 
uor laws, unless claimant inquired of 
law enforcement officers concerning 
such record and reputation, the words 
“record” and “reputation” have equal 
importance, and “reputation” is repu- 
tation among law-enforcement officers 
rather than general public reputation. 
Liquor Law Repeal and Enforcement 
Act, § 204b, 27 U.S.C.A. § 40a(b).—U. 
S. v. Ford Truck, Motor Toes ata No. 


BB18-3749639, 115 F.2d 
_C.C.A.Pa. In proceeding for remis- 
Sion of forfeiture of automobile, 


brought by garage company which had 
leased the automobile to liquor law 
violator, when government proved les- 
see’s bad reputation among law-en- 
forcement officers of the locality in 
which lessee lived, burden shifted to 
petitioner to show that it had made 
inquiry of such officers concerning les- 
see’s reputation and had been misled, 
and granting remission without such 
showing was error. Liquor Law Re- 
peal and Enforcement Act, § 204b, 27 
U.S.C.A. § 40a(b).—U. S. vy. Ford Truck 
Motor and Serial No. BB18-3749639, 
115 F.2d 864. 

D.C.Ky. The remission from forfei- 
ture of an automobile which was seized 
by United States while containing non- 
tax paid whisky was not a matter of 
right, and even though statutory con- 
ditions precedent to remission or miti- 
gation were complied with, whether 
there should be a remission or mitiga- 
tion was within sound discretion of 
District Court.—U. S. v. One 1935 
Plymouth Sedan Automobile, Motor No. 
PJ-161376, 36 F.Supp. 261. 


D.C.Ky. Where inquiry of chief of 
police at time of sale of automobile to 
married woman under conditional sales 
contract revealed that woman’s reputa- 
tion was good as to bootleg hazard but 
that her husband was suspected as be- 
ing engaged in transportation and sale 
of non-tax paid whisky, and contract 
and purchase-money note were signed 
by woman and husband, and automobile 
was subsequently seized by United 
States while containing non-tax paid 
whisky, a petition by intervener which 
had lien interest against automobile for 
remission of automobile from forfeiture 
would be denied. Liquor Law Repeal 
and Enforcement Act, § 204, 27 U.S.C.A. 
§ 40a.—U. S. v. One 1935 Plymouth 
Sedan Automobile, Motor No. PJ- 
161376, 36 F.Supp. 261. 


D.C.Ky. The statutory provision re- 
quiring a claimant who seeks remission 
or mitigation of forfeiture of an au- 
tomobile after ‘its seizure while being 
used in violation of revenue laws re- 
Jating to liquor to prove that before 
acquiring his interest in automobile 
claimant was informed in answer to in- 
quiry at headquarters of certain law 
enforcement officers that owner had no 
reputation for violating liquor laws 
does not require that claimant make 
inquiry at all offices enumerated, but; 
due to use of disjunctive “or” in stat- 
ute, it is sufficient if inquiry is made 
at office of any one. of them. Liquor 
Law Repeal and Enforcement Act 
204(b), 27 U.S.C.A. § 40a(b).—U. S. v. 
One 1935 Chevrolet Sedan Automobile, 
Motor No. 5317204, 37 F.Supp. 877. 

Where buyer of automobile pur- 
chased in Crittenden county, Ky., had 
a reputation for violating liquor law 
in Crittenden and Livingston counties, 
and intervener, before acquiring buy- 
er’s installment note, made inquiry 
only at sheriff’s office in Lyon county, 


nd@ claim- 


lating liquor law, and intervener had 
no knowledge respecting buyer’s repu- 
tation elsewhere, interyener was enti- 
tled to have its interest in automobile 
remitted from forfeiture for transpor- 
tation of nontax paid liquor, Liquor 
Law Repeal and Wnforcement Act’ § 
204, 27 U.S.C.A. § 40a.—U. S. v. One 
1935 Chevrolet Sedan Automobile, Mo- 
tor No. 5317204, 37 F.Supp. 877. | 

Under statutory provision requiring 
a claimant who seeks remission of for- 
feiture of an automobile after its sei- 
zure while being used in violation of 
revenue laws relating to liquor to 
prove that before acquiring his inter- 
est in automobile claimant was in- 
formed, in answer to inquiry at head- 
quarters of certain law enforcement of- 
ficers, that owner had no reputation for 
violating liquor laws, if claimant, when 
making inquiry, has no reason to. be- 
lieve that person in office giving claim- 
ant the answer is not an authorized 
officer, and such person is apparently 
clothed with authority by reason of 
his presence in and control of office, 
claimant is entitled to rely upon in- 
formation given by such person in re- 
sponse to inquiry. Liquor Law _ Re- 
peal and Enforcement Act § 204(b), 27 
U.S:C\A. § 40a(b).—U. -S. v. One, 1935 
Chevrolet Sedan Automobile, Motor No. 
5317204, 37 F.Supp. 877. sin 

The statutory provision requiring a 
elaimant for remission of forfeiture of 
an automobile after it is seized while 
being used in connection with viola- 
tion of revenue laws relating to liquor 
to make inquiry concerning record or 
reputation of owner was. intended to 
prevent remission to a claimant who 
has failed to inquire when he should 
have done so and to one chargeable 
with willful negligence or purpose of 
fraud. Liquor Law Repeal and En- 
foreement Act § 204(b), 27 U.S.C.A. 
40a(b).—U. S. v. One 1935 Chevrolet 
Sedan Automobile, Motor No. 5317204, 
37 F.Supp. 877. 
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Ct.cCl. Where statute authorized com- 
missioner with approval of Secretary 
of Treasury to pay such sums as were 
deemed necessary for detecting inter- 
nal revenue law violations, and the 
commissioner, with secretary’s ap- 
proval, issued statement offering to 
pay such reward for information as 
commissioner may deem suitable, not 
exceeding 10 per cent. of amount re- 
covered by reason of such informa- 
tion, a “contract’? did not arise be- 
tween commissioner and person offer- 
ing information as to some of assets 
of estate, and hence such person was 
not entitled to 10 per cent. of amount 
collected from estate as result of such 
information, since there was no offer 
on part of commissioner to pay any 
definite sum. 26 U.S.C.A. Int,Rev.Code, 
Pata een oe v. U. S, 36 F.Supp. 


Ct.Cl. The Internal Revenue Com- 
missioner’s offer of such reward as he 
“may deem suitable’ for information 
leading to detection and punishment 
of persons violating internal revenue 
laws implies that Commissioner will 
give honest consideration to claim of 
reward, but not that he must award 
such sum as may be reasonable in fact. 
—Katzberg y. U. S., 36 F.Supp. 1023. 

The Internal Revenue Commissioner’s 
offer of such reward as he ‘‘may deem 
suitable’ for information leading to 
detection and punishment of persons 
violating internal revenue laws and 
giving of such information by persons 
claiming reward gave rise to no con- 
tract for payment of, reward, as no 
definite or ascertainable sum was of- 


fered.—Katzberg y. U. S., 36 F.Supp. 
1023. 
INTERNATIONAL LAW 
§ 1 
U.S.Fla. “International law” is a 


part of the law of the United States 
and as. such is the law of all states of 
the Union, but it is a part of the United 


States law for application of its own _ 
principles, and these are concerned with © 
international rights and duties and not © 
with domestic rights and duties. 
Skiriotes v. State of Florida, 61 SiCt. 
924, 313 U.S. 69, 85 L.Ed. —, affirm- 7 | 
ing 197 So. 736, 144 Mla. 220, rehear- ; | 
ie denged 61 S.Ct. 1093, 313 U.S. 599, | 

Hd. —. Ee tier) 


dering on the sea does not stop at the 
shore, but it extends over and under = 
the ocean for some distance at least— 
State v. Ruvido,15) A.2d) 293) (eee 
Generally, the test applied in deter- 
mining territorial rights over the sea — 
is to fix the limit as a ‘marine league,’ 
or three miles from the coast.—State v. 
Ruvido, 15 A.2d 293. fe 
As between nations, the minimum 
limit of the territorial jurisdiction of a 
nation over tidewaters, is a marine 
league from its coast, and bays wholly 
within its territory, not exceeding two — ue 
marine leagues in width at the mouth, __ 
are within the limit, and included in — 
this territorial jurisdiction ig the ign - 
of control over fisheries, whether — ; 
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Me. The sovereignty of nations bara. 
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State v. Ruvido, 15 A.2d 293. Bo oiat 
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-C.N.J. Courts may not accord rec- — 

ognition to a foreign government whose 
sovereignty has not been recognized — 
by Department of State, but are not — 
required to ignore the effect of laws 
of such foreign government upon per- ~ 
sons and properties within the terri- 
torial limits of foreign state’s juris- — 
diction.—The Denny, 40 F.Supp. 92. — 


§ 37 fe eA 

C.C.A.Cal. Where during pendency 
of a libel in rem to recover possession | 
of a cargo of scrap iron aboard a 
steamship, foreign government expro- | 
priated ship, federal court was without — 
jurisdiction to make appropriate order © 
as to movement of the ship, to facili- 
tate discharge of cargo, since a na- 
tional vessel of a sovereign is not sub- | 
ject to jurisdiction of courts of United 
States and is entitled to claim immuni- , 
ty.—Yokohama Specie Bank, Limited, | 
v. Chengting T. Wang, 113 F.2d 329. 

The immunity from process of aie 
vessel of a sovereign is bottomed upon 
lack of jurisdiction in the courts as ~ 
well as upon considerations of comity. — 
—Yokohama Specie Bank, Limited, vy. — 
Chengting T. Wang, 113 F.2d 329. — 

C.C.A.N.Y. The governmental acts of — 
a foreign country done within its own 
borders are not subject to examination — 
in federal court.—Banco de Espana y. 
Federal Reserve Bank of New York, 114 
¥.2d 438, affirming 28 F.Supp. 958.) ~ 

It seems that a statement that certain — 
acts had taken place in a foreign coun- 
try, made to federal court officially on 
behalf of a friendly foreign government 
by its accredited representative, should 
be accepted as proof of that fact, es- 
pecially when there has been prompt 
acceptance of money payments made by 
federal government on the basis of like 
representation.—_Banco de Espana vy. 
Federal Reserve Bank of New York, 
114 F.2d 438, affirming 28 F.Supp. 958, 

in action by Bank of Spain against  ~ 
Wederal Reserve Bank, a carrier, and sa 
Superintendent of United States Assay 
Office to recover silver purchased by the “Sa 
United States from former government — 
of Spain, question of validity under 
Spanish law of steps in purported ac- © 
quisition of title to the silver by the . 
Spanish government was not open to 
examination by federal court.—Banco 
de Espana y. Federal Reserve Bank of 
New York, 114 F.2d 438, affirming 28 
F.Supp. 958. 

Federal courts will not examine the 
acts of a foreign sovereign within its 
own borders in order to determine 
whether those acts were legal under the 
municipal law of the foreign state.— 
Banco de Espana v. Federal Reserve 
Bank of New York, 114 F.2d 438, af- 
firming 28 F.Supp. 958. 

Persons who dealt with the former 
Spanish government were entitled to 
rely upon the finality and legality of 
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that government’s acts, at least so far 

as concerns inquiry by courts of United 

' States.—Banco de Hspana vy. Federal 

Reserve Bank of New York, 114 F.2d 

438, affirming 28 F.Supp. 958. 

Within rule that federal court will 
not examine the “governmental acts” 
of a foreign sovereign within its own 
borders in order to determine whether 
those acts were legal under the munici- 
pal law of the foreign state, a ‘‘gov- 
ernmental act’? means no more than a 
step physically taken by persons capa- 

_ ble of exercising the sovereign authori- 
ty of the foreign nation.—Banco de Es- 
ana v. Federal Reserve Bank of New 
¥ ork, 114 F.2d 438, affirming 28 F. 
- Supp. 958. 
 ©.C.A.N.Y. When a court appears to 
have all the elements of jurisdiction of 
- an action, it is not improper to require 
of even a foreign sovereign, which 
would oust the court of that jurisdic- 
tion, that it furnish due proof to sup- 
port its claim.—Puente v. Spanish Nat. 
. State, 116 F.2d 43. ’ 

_ Where party before the court claim- 
ing immunity from suit is neither sov- 
-_ ereign nor ambassador, the claim will 
not be recognized unless by diplomatic 
- intervention.—Puente y. Spanish Nat. 
State, 116 F.2d 43. A 
A sovereign need not affirmatively 
i ‘assert its immunity.—Puente v. Spanish 
“Nat. State, 116 F.2d 43. 

+ ©.C.A.N.Y. The fact that the inter- 
ests of a foreign state were involved 
did not preclude granting of an in- 
junction enjoining benevolent associa- 
tion composed of Chinese from dispos- 
ing of Chinese government bonds for 
which no registration statement had 
been made, where activities of associa- 
bi tion included systematic and continu- 
ous solicitation of offers to buy bonds, 
, followed by collection and remission 
of funds to purchase the securities and 
 -ultimate distribution thereof in United 
States through association’s aid. Se- 


eurities Act, 1933, § (a) (1, 2), 15 
“USCA. § T7e(a) (1, 2).—Securities 
_ & Exchange Commission v, Chinese 


Consol. Benev. Ass’n, 120 F.2d 738, 


_ reversing 39 F.Supp. 85. 


 _D.C.D.C. Congress in enacting the 
McCormack Act requiring the agent of 
' foreign principal who undertakes to 
disseminate foreign political propagan- 
da in United States to register with 
the Secretary of State, did not intend 
_ to deprive citizens of United States of 
_ political information, even if such in- 
- formation should be propaganda of 
foreign government or foreign princi- 
pal, but Congress did intend to bring 
activities of persons engaged in dis- 
seminating foreign political propa- 
ganda out into the open and to make 
known the identity of any person en- 
gaged in such activities, the source of 
the propaganda and who is bearing 
the expense of its dissemination in the 
United States. McCormack Act, § 1 et 
seq., 22 U.S.C.A. § 233a et seq.—t. S. 

y. Auhagen, 39 F.Supp. 590. 
sie D.C.N.J. The Lithuanian Soviet So- 
 ¢ialist Republic, whose sovereignty had 
not been recognized by the Department 
of State, could not as the real party in 
_ interest, either directly or indirectly, 

maintain a suit for the possession of 
a ship and its cargo, formerly belong- 
ing to associations existing under laws 

’ of Republic of Lithuania, and which 
had at all times remained in United 
States.—The Denny, 40 F.Supp. 92. 

A suit on behalf of a foreign state 
may be maintained in our courts only 
after recognition of the sovereignty of 
such state and only by that govern- 
ment which is recognized as its au- 
thorized government.—The Denny, 40 
F.Supp. 


The State Steamship Line, which was 
but an instrumentality of the Soviet. 
Government of the Lithuanian Soviet 
Socialist Republic, could not maintain 
an action in the courts of the United 
States.—The Denny, 40 F.Supp. 92. 

D.C.N.Y. sovereign is immune 
from suit without its consent.—Sullivan 
v. State of Sao Paulo, 36 F.Supp. 503. 

A court must, in so far as a claim 
by a foreign government of immunity 
from suit ig recognized by United 
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States State Department, give full ac- 
ceptance to that recognition.—Sullivan 
v. State of Sao Paulo, 36 F.Supp. 503. _ 

The privilege of immunity from suit 
in municipal courts of a nation must 
be granted to foreign sovereign where 
in normal course of diplomatic rela- 
tions the executive branch of the na- 
tion has seen fit to recognize claim of 
foreign sovereign.—Sullivan v. State of 
Sao Paulo, 36 F.Supp. 503. 

Where presentation of facts by for- 
eign nation in regard to its right to 
immunity from suit on a claim was ac- 
cepted as true by executive branch of 
United States government, District 
Court would accept such facts as true. 
—Sullivan v. State of Sao Paulo, 36 F. 
Supp. 503. 

Where a state of Brazil, which is a 
federated state consisting of an indis- 
soluble union of states, had issued 
bonds, and because of world economic 
depression, Brazilian government took 
over fiscalization of foreign exchange 
transactions in 1931 and suspended 
service on its external debt but later 
resumed service on external debts and 
transfer of funds was committed to 
Bank of Brazil for remittance to fiscal 
agent, and a warrant of attachment 
was issued by state court and served 
upon fiscal agent in United States, in 
action by individual to recover on 
bonds, interest of Brazil in attached 
funds was such as to entitle the funds 
to sovereign immunity.—Sullivan  v. 
State of Sao Paulo, 36 F.Supp. 503. 

A state of Brazil, which is a federat- 
ed state consisting of indissoluble un- 
jon of states, should, under doctrine of 
comity, be granted immunity from suit 
on. its bonds without its consent, al- 
though international law did not com- 
pel recognition because United States 
government, in dealing with Brazilian 
matters, dealt directly with their feder- 
al government.—Sullivan v. State of 
Sao Paulo, 36 F.Supp. 503 


D.C.N.Y. Where plaintiff who had 
served jail sentence in Germany was 
permitted to sign articles as member 
of crew as a workaway and under di- 
rection of German officials and as one 
of the conditions of transfer of plaintiff 
to ship he was confined to a room 
aboard the ship, the jurisdiction of 
the German authorities within the Ger- 
man port was exclusive and absolute, 
as regards question whether shipowner 


‘was liable for false imprisonment be- 


cause of the confinement of the plaintiff 
to a room aboard the ship.—Dick vy. 
U. S. Lines Co., 38 F.Supp. 685. 

Where plaintiff who had served jail 
sentence in Germany was_ permitted 
to sign articles as member of. crew as 
a workaway and under direction of 
German officials and as one of the con- 
ditions of transfer of plaintiff to ship 
he was confined to a room aboard the 
ship, in determining whether the vessel 
owner was liable for false imprison- 
ment, it was to be presumed, in ab- 
sence of a showing to the contrary, 
that the German officials were acting 
within their authority in directing that 
plaintiff be confined to a room on the 
ship.—Dick v. U. 8S. Lines Co., 38 F. 
Supp. 685. 


D.C.N.Y. The mere fact that De- 
partment of State transmits to federal 
District Court in which a libel is pend- 
ing to recover. damages to shipments 
of tobacco in, foreign vessel, a claim of 
immunity of foreign government, is 
not in and of itself a recognition of a 
plea of immunity.—The Ioannis P. Go- 
ulandris, 39 F.Supp. 630. 

If Department of State had accepted 
as true the statements contained in 
Greek Minister’s note that Greek Goy- 
ernment had requisitioned vessel, fed- 
eral District Court would accept such 
action of Department of State ag final 
and would immediately relinquish ju- 
risdiction of libel to recover damages 
to shipments of tobacco in such vessel. 
—The Ioannis P. Goulandris, 39 F. 
Supp. 630. 

Where Department of State did not 
accept as true the statements contained 
in Greek Minister’s note that Greek 
Government had requisitioned vessel, 
but merely transmitted statements to 
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federal District Court with the remark ait ; 
that statements “were entitled to the | 


respectful consideration of the court’, 
and the facts were in issue, cour 
would not grant motion of Greek Gov- ~ 
ernment to dismiss libel for damages 

to shipments of tobacco in such ves- 
sel, on ground of sovereign immunity, 
but would hold a hearing.—The Ioan- 
nis P. Goulandris, 39 F.Supp. 630. 

Me. An action cannot be maintained 
against a foreign government, or 
against any of its departmental agen- 
cies, through and by which the gov- 
ernment discharges its governmental 
activities, if that government, by prop- 
er procedure, objects to the mainte- 
nance of the action.—Miller v. Ferrocar- 
rill Del Pacifico De Nicaragua, 18 A.2d 
688. 

Whether a defendant in a given case 
is a departmental agency of a foreign 
government, and whether the action is 
maintainable, can be determined by the 
court, if the issue is therein raised as a 
judicial question, only where the mat- 
ter has not already been settled as a 
political question by the executive 
branch of the federal government 
through diplomatic channels.—Miller v. 
Ferrocarrill Del Pacifico De Nicaragua, 
18 A.2d 688. 

The objection to the maintenance of 
an action by attorneys against a Maine 
corporation to recover for legal serv- 
ices rendered on the ground that the 
corporation was an instrumentality of 
the Republic of Nicaragua could not 
be successfully raised by the corpora- 
tion.—Miller y. Ferrocarrill Del Pacifico 
De Nicaragua, 18 A.2d 688. 

The right to immunity from suit may 
be claimed by a foreign government by 
its accredited and recognized represen- 
tative with the sanction of that govern- 
ment.—Miller v. Ferrocarrill Del Pacifi- 
co De Nicaragua, 18 A.2d 688. 

Objection to the maintenance of an 
action on the ground that the defend- 
ant is an instrumentality of a foreign 
government may be raised through 
diplomatic representations to the end 
that, if the claim of immunity from 
suit is recognized by the executive de- 
partment of the federal government, it 
may be set forth and supported in an 
appropriate suggestion to the court by 
the Attorney General, or some law offi- 
cer_acting under his direction.—Miller 
v. Ferrocarrill Del Pacifico De Nicara- 
gua, 18 A.2d 688. 


Where the United States secretary of 
state in response to a request of the 
Nicaraguan Legation on behalf of its 
government informed the Attorney Gen- 
eral in writing that a Maine corpora- 
tion sued for legal services rendered 
in connection with a claim for refund 
of taxes was an instrumentality of that 
government and had been so recognized 
by the federal government in connec- 
tion with refund claim and in a treaty, 
it was the duty of the Maine superior 
court to grant immunity from suit 
prayed for by the Assistant United 
States Attorney for Maine acting under 


‘instructions from the Attorney General. 


—Miller v. Ferrocarrill Del Pacifico De 
Nicaragua, 18 A.2d 688. 

Where the Assistant United States 
Attorney for Maine appeared by per- 
mission of court in an action against 
a Maine corporation for legal services 
rendered in connection with a claim for 
refund of taxes and, acting under in- 
structions from the Attorney General, 
showed that the executive branch of 
the federal government had recognized 
the corporation as an instrumentality 
of the Nicaraguan government in con- 
nection with refund claim and in a 
treaty, it was the court’s duty to dis- 
miss the action, even though no sug- 
gestion of dismissal was made, without 
proceeding to trial on issues of fact 
raised by suggestion of immunity from 
suit which had been filed in behalf of 
Nicaragua, since the matter had _ be- 
come a “political question’? and wags 
not a ‘judicial question.’—Miller vy, 
Ferrocarrill Del Pacifico De Nicaragua, 
18 A.2d 688. 

N.Y.App.Div. A former resident of 
Czechoslovakia was not entitled to re- 
cover the amount of a deposit remain- 


: ; ‘ing 


alleging compliance with a decree 


government, requiring ermission of 
the national bank of Czechoslovakia 
for withdrawal of bank accounts by 
nonresidents, which decree was in force 
and effect when deposit was made, de- 
spite fact that such permission might 
be impossible to obtain because of the 
German occupation of Czechoslovakia, 
—Werfel yv. Zivnostenska Banka, 23 N. 
Y.S.2d 1001, 260 App.Div. 747, revers- 
ing 20 N.Y.S.2d 24, 174 Misc. 67. 

Where a decree of de facto German 
government of Czechoslovakia, which 
prohibited repayment to nonresidents 
of deposits in Czechoslovakian banks, 
merely continued former regulations by 
Czechoslovakian government of foreign 
exchange transactions which regula- 
tions were in force when deposits were 
made, a complaint which sought re- 
covery by a former Czechoslovakian 
resident of a deposit on the theory of 
the alleged confiscatory nature of the 
German decree did not state a cause of 
action.—Werfel v. Zivnostenska Banka, 
23 N.Y.S.2d 1001, 260 App.Div. 747, re- 
versing 20 N.Y¥.S.2d 24, 174 Mise. 67. 

N.Y.App.Div. The action of State 
Department in requesting Attorney 
General to instruct United States at- 
torney to appear before court in action 
against Polish National Economic 
Bank, and present the Polish govern- 
ment’s position that bank should be 
immune from suit as an instrumentality 
of Poland, did not amount to recogni- 
tion and allowance of bank’s claim to 
immunity, but left court free to deter- 
mine its jurisdiction uninstructed by 
executive branch of the government.— 
Ulen & Co. v. Bank Gospodarstwa 
Krajowego (National Economic Bank), 
24 N.Y.S.2d 201, 261 App.Div. 1. 

The government of the United States 
and the governments of friendly foreign 
nations are immune.from suit, the 
domestic sovereign on the historic prin- 
ciple that no court has power to com- 
mand the King, and the foreign sov- 
ereign on implied consent of all sov- 
ereigns as a matter of eomity.—Ulen & 
Co. vy. Bank Gospodarstwa Krajowego 
(National Economie Bank), 24 N.Y.S. 
2d 201, 261 App.Div. 1. 


Theoretically, immunity of domestic 
sovereign from suit is a matter of 
right, while immunity of foreign sov- 
ereign is a matter of favor; but, since 
the favor is reciprocal, one immunity is, 
in practice, as obligatory upon the 
judicial branch as the other.—Ulen & 
Co. v. Bank Gospodarstwa Krajowego 
(National Economic Bank), 24 N.Y.S.2d 
201, 261 App.Div. 1. 

A corporation organized by either a 
domestic or a foreign government for 
commercial objects in which the govern- 
ment is interested does not share the 
sovereign’s immunity from suit.—Ulen 
& Co. v. Bank Gospodarstwa Krajowego 
(National Economic Bank), 24 N.Y.S.2d 
201, 261 ‘App.Div. 1. 

A bank created by Republic of Po- 
land as a state institution, but as a 
“distinct legal person possessing the 
right of autonomous legal representa- 
tion’, whose stock was owned by the 
state, municipalities, and state and mu- 
nicipal enterprises, was not immune 
from suit on interest coupons attached 
to bonds issued by it and guaranteed 
by the Polish government.—Ulen & Co. 
v. Bank Gospodarstwa Krajowego (Na- 
tional Economic Bank), 24 N.Y.S8.2d 
201, 261 App.Div. 1. 


N.Y.Sup. French government decrees, 
making it unlawful to hold foreign cur- 
rency abroad, cannot be given extra- 
territorial effect, and hence_ cannot 
validly operate to prevent Canadian 
or United States banks, holding federal 
reserve notes, which were in Canada 
or United States, and property of 
French refugee residing in United 
States at all times since enactment of 


such decrees, from turning them over 
to him.—Feuchtwanger v. Central Han- 
over Bank & Trust Co., 27 N.Y.S.2d 


518. 

N.Y.Sup. In action to recover $627 
the equivalent of German marks paid 
by plaintiff to defendant, a German 


in a Czechoslovakian bank without 
TO- | 
mulgated by the former Czechoslovakian » 
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steamship corporation, for transporta- 
tion which was not provided because 
of war, and for travellers’ checks for 
use on the passage, German foreign 
exchange laws applicable to all nonresi- 
dents of Germany and foreigners, un- 
der which disposal of claim of plaintiff 
could be made only with consent of 
German Foreign Exchange Control 
Board which would give permit only 
for payment to a blocked mark ac- 
count in Germany because payment 
by plaintiff to defendant had not been 
made in dollars, in any ‘free’ reichs- 
marks, or in any other foreign cur- 
rency, could not be disregarded, and 
precluded recovery by plaintiff.—Stein- 
fink v. North German Lloyd §8. S. Co., 
27 N.Y.S.2d 918, 176 Misc. 413. 

N.Y.Sup. What government is to be 
regarded as representative of a_ for- 
eign sovereign state is a “political 
question” rather than a “judicial ques- 
tion’, and is to be determined by po- 
litical department of the government.— 
Anderson v. N. V. Trausandine Handel- 
maatschappij, 28 N.Y.S.2d 547. 

The statement of duly accredited En- 
voy Extraordinary and Minister Ple- 
nipotentiary of the Netherlands to the 
United States that the Netherlands 
Royal Decree of May 24, 1940, was a 
valid and binding act of the Royal 
Netherlands government, and. pursuant 
to terms thereof, claims, rights, prop- 
erty and interests referred to therein 
were, under the laws of the Nether- 
lands, vested in the state of Nether- 
lands, as represented by the Royal 
Netherlands government, was conclu- 
sive in New York Supreme Court as to 
law of the Netherlands, especially 
where government of the United States, 
acting through state department, had 
taken official cognizance of the Decree. 
—Anderson v. N. V. Transandine Han- 
delmaatschappij, 28 N.Y.S.2d 547. 

That Netherlands Royal Decree of 
May 24, 1940, vesting in state of 
Netherlands title to cash accounts and 
securities belonging to natural and le- 
gal persons domiciled in territory of 
the Netherlands occupied by Germany, 
and deposited with American corpora- 
tions and firms, was promulgated in 
London, Hngland, rather than at The 
Hague, did not render decree invalid, 
in view of fact that United States 
government had officially recognized 
Netherlands government since its tem- 
porary residence in London.—Anderson 
v. N. V. Transandine Handelmaat- 
schappij, 28 N.Y.S.2d 547. 

The legislation of a recognized for- 
eign state, vesting title in the state 
to property of its nationals, is not con- 
trary to “public policy” of the Unit- 
ed States or of the state of New York. 
—Anderson v. N. V. Transandine Han- 
delmaatschappij, 28 N.Y.S.2d 547. 

The Netherlands Royal Decree of 
May 24, 1940, vesting in state of 
Netherlands title to cash accounts and 
securities belonging to natural and le- 
gal persons domiciled in territory of 
the Netherlands occupied by Germany, 
and deposited with American corpora- 
tions and firms, which had for its pur- 
pose protection of the property against 
seizure as result of acts -of pressure 
and domination by occupying enemy 
forces, was in harmony with “public 
policy” of the United States and of 
state of New York, and would be up- 
held by New York courts under prin- 
ciples of “comity’’.—Anderson v. N. V. 
Transandine Handelmaatschappij, 28 
N.Y.S.2d 547. 

The Netherlands Royal Decree of 
May 24, 1940, vesting in state of Neth- 
erlands title to cash accounts and se- 
curities belonging to natural and legal 
persons domiciled in territory of the 
Netherlands occupied by Germany, and 
deposited with American corporations 
and firms, which had for its purpose 
protection of the property against sei- 
gure as result of acts of pressure and 
domination by occupying enemy forc- 
es, implemented by recognition given 
to it by United States government, was 
self-executing:—Anderson vy. N. Vz. 
Transandine Handelmaatschappij, 28 
N.Y.S.2d 547. pot 

The claims of an alien or his ‘as- 
signee against a Netherlands corpora- 


. oe fe SB ie 
tion and certain residents of the Neth- 
erlands, based on a foreign cause of ran 
action, and an attachment of defend- 
ants’ funds and securities in New York 
subsequent to date of Netherlands © 
Royal Decree of May 24, 1940, vest- 
ing in state of Netherlands title to 
cash accounts and_ securities belong- — 
ing to natural and legal persons domi- 
ciled in territory of the Netherlands 
occupied by Germany, and deposited — 
with American corporations and firms, — 
would be declared- subordinate to»-the 
Netherlands’ Decree, under principles 
of “comity’.—Anderson v. N. V. Trans- — a 
puelne Handelmaatschappij, 28 N.Y.S. 


te 


ate but merely restrain transfer of _ 
frozen assets or payment witn the ~~ 
view of protecting dominated nation or — 
its nationals and American creditors.— § 
Commission for Polish Relief v. N bh 
tional Bank of Rumania, 29 N.Y.S.2d _ 
189, 176 Mise. 1070. Oe 
The so-called freezing orders of the 
President do not prevent assleninen’ i 
carrying title to claims against banks, 
the prohibition being against payment — 
or transfer of the funds.—Commission — 
for Polish Relief y. National Bank of 
Rumania, 29 N.Y.S.2d 189, 176 Mise. 
1070. oh) eas 
N.Y.Sur. 


provided remit-) 
tances are made only for necessary liv- 
fet, 


is necessary for the 


condition may be indulged. Executive 
Order No. 8389, 12 U:S.C.A, § 95 note. ee 
—In re Plemich’s Estate, 28 N.Y.S.2d _ 
86, 176 Misc. 560. Hine 
"gs 39 mean 
Ala. Where a territory goes under 
the mandate of a new sovereign, the 
old one cannot enforce its laws en- 
acted to raise revenue for its own pur- — 
poses.—O’Pry Heating & Plumbing Co. 
v. State, 3 So.2d 316. oa 
Tex.Civ.App. Where a tract of land 
which was transferred by shifting 
course of river from the Mexican to the _ 
United States side of the Rio Grande 
did not have an area of 250 hectares — ~ 
nor a population of 200, the political 
sovereignty of the land involved was — 
transferred to the United States, but | 
the private ownership thereof was not 
thereby affected.—Canales v. Clopton 
145 S.W.2d 933. ? 


INTERPLEADER 


§ 1 ; 
Mo.App. An “interpleader” suit in- 
volves two successive litigations, one 
between stakeholder and claimant upon 
question as to whether plaintiff shall 
interplead, and the other between the 
different claimants, and subject matter 
of these two litigations are wholly 
separate and require separate allega- 
tions and proof, and before court ac- — 
quires jurisdiction to dispose of prop- 
erty under second phase of case, there 
must be a judgment sustaining the bill 
of interpleader, and an order directing 
the parties to interplead for the prop- 
erty in dispute.—Meredith v. Meredith, 
148 S.W.2d 611. 


§ 2 

D.C.La. ‘“Interpleader”’ is an ancient 
equitable remedy which recognizes the 
right of a disinterested stakeholder, 
from whom several persons claim the 
same debt, to have conflicting claimants 
litigate the matter among themselves 
without embroiling the stakeholder in 
their controversy. Jud.Code, § 24(26), 
28 U.S.C.A. § 41(26).—Buxton v. Acadi- 
ah Production Corporation, 35 F.Supp. 
43 


Pa.Super. The Rules of Civil Pro- 
cedure governing interpleader by de- 
fendants have no purpose or intent to 
éniarge the jurisdiction of equity 


§ 3 
courts, and their jurisdiction in inter- 
pleader remains as before, to wit, the 
determination of rights to property or 
money claimed by two or more persons 
in the hands or possession of a per- 
gon claiming no right or _ property 
’ therein. Pa.R.C.P. Nos, 2301-2325, 2303 
; (a). (3), 2306¢c) (1), 12 P.S.Appendix; 
Pelle PS. § 58% 17 PIS. $F 282, 283— 
Prudential Ins. Co. of America v. Gra- 
bowski, 19 A.2d ee Ss Pa.Super. 243. 
D.C.Pa. The Interpleader Act did 
: not-abrogate right to bring suits of 
__ interpleader under general provisions 
. of section of Judicial Code, which con- 
. fers general jurisdiction’ over actions 
based on diversity, alienage or federal 
id uestion. Jud.Code § 24(1, 26), 28 U. 
+ §.C.A. § 41(1, 26).—Harris v. Travelers 
* Ins. Co., 40 F.Supp. 154. 
/ The purpose of Interpleader Act is 
to give ‘stakeholder protection where 
adverse claimants reside in different 


"states. Jud.Code § 24(26), 28 U.S.C.A. 
ie § 41(26).—WHarris v. Travelers Ins. Co., 
>» 40 F.Supp. 154. 


ee Mont. The requirements of the stat- 
ay ute providing that another person may 
‘be substituted for the defendant-inter- 
may pleader must be fully complied with 
e; efore a defendant is entitled to the 
relief provided for. Rev.Codes 1935, § 
- 9087.—State ex rel. Bedord v. District 
Court of Ninth Judicial Dist. in and 
for Glacier County, 114 P.2d 265. 

In action by mortgagee against 
grain dealer to recover damages be- 
cause dealer allegedly purchased mort- 
gaged wheat from mortgagors know- 


iy knowledge of the validity or merit of 
the claim of the mortgagee and the 
_ mortgagors, and praying that he be 
permitted to pay proceeds from sale of 
wheat into court and that mortgagee 
and mortgagors litigate their claims, 
was not a “cross-complaint” ,nor a 
“petition for substitution of another 
as defendant,” within meaning of stat- 
Bie) Ske ute, and was wholly ineffective for any 
purpose. Rev.Codes 1935, §§ 9087, 
--9151,—State ex rel. Bedord v. District 
Court of Ninth Judicial Dist. in and 
for Glacier County, 114 P.2d 265. 

is Me | Plaintiff's motion that either defend- 
‘ant be required to deposit money in 


Vk court and proceed under statute for 
substitution of third persons in de- 
_ fendant’s place as defendants, or that 
vay his so-called ecross-complaint be dis- 

- missed, ‘“waived’’ requirement that pe- 


tition for substitution should be filed 
before answer, and, hence defendant 
should be permitted to proceed with 
v the petition for substitution, with the 
deposit of the money in court and 
showing by affidavit, to obtain an or- 
der from the court, after notice to the 


parties concerned, allowing substitu- 
ro be made. Rev.Codes 1935, § 
, 9087.—State ex rel. Bedord v. District 
i 


Court of Ninth Judicial Dist. in 


% 
Fa, ution ito 
and 


'. for Glacier County, 114:P.2d 265. 


Neb. A bill of “interpleader’’ is an 
equitable remedy in harmony with 
statutory provisions whereby a disin- 


terested stakeholder in possession of 

' a fund or other property claimed by 
each rival defendant may require them 

Le to litigate among themselves the issue 
of ownership without embroiling him. 


?,Comp.St.1929, §§ 20-325, 20-329.— 
Provident Savings & Loan Ass’n y. 
Booth, 293 N.W. 293. 


Where one owing a debt which is 
claimed by two or more persons lodges 
in the district court an application in 
due form, making the respective claim- 
ants of the debt parties to the pro- 
eeeding, and at the same time brings 
jnto court money in an amount eaual- 
ling such debt and interest, and prays 
for a determination of the true owner- 
ship of the fund, and that such appli- 
eant be released, and where the re- 
spective claimants join issue thereon, 
such proceeding comés. within provi- 
sions of statute governing “interplead- 
er.” Comp.St.1929, §§ 20-325, 20-329. 
—Provident Savings & Loan Ass’n y. 
Booth, 293 N.W. 293. 
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N.Y.Sup. The statute permitting 
bank to file interpleader petition in ac- 
tion involving deposit adversely claime 


is “remedial legislation’ designed to re- 


lieve bank of embarrassment, and is to 
receive a liberal and not a restricted 
construction. Banking Law, § 239, 
subd. 6(a)—Marshall v. Friedman, 26 
N.Y.S.2d 756, 176 Mise. 32. 

Where plaintiff, recovering judgment 
against alleged thief for money stolen, 
secured a warrant of attachment which 
was executed by sheriff of Bronx coun- 
ty on bank on theory that money de- 
posited in bank was part of stolen 
money, although deposit was not in 
name of alleged thief, in subsequent ac- 
tion against the bank and the_deposi- 
tor on theory that they had in their 
possession money rightfully belonging 
to the plaintiff, bank’s motion for an 
order interpleading and adding as a 
party defendant the sheriff of Bronx 
county was granted. Banking Law, $§ 
239, subd. 6; Civil Practice Act, §§ 
922, 943, 944.—Marshall v. Friedman, 
26 N.Y.S.2d 756, 176 Mise. 32. 

N.Y.Mun.Ct. In action against col- 
Jecting agent to recover amount col- 
lected in excess of commissions and 
other charges, where plaintiff appeared 
as assignee of principal:as well as of 
firm to which principal had sold an in- 
terest in payments, and firm made no 
claim in its own right, motion of agent 
for leave to give notice of pendency 
of the action to firm as an alleged ad- 
verse claimant would be denied. , Civil 
Practice Act, § 51-a.—Osborne v. Ban- 
co Aleman-Antioqueno, 29 N.Y.S.2d 
236, 176 Misc. 664. 

The statute permitting debtor to ap- 
ply for leave to give notice of penden- 
ey of action to alleged adverse claim- 
ants was intended to protect a debtor 
who, while acknowledging his debt, 
eannot tell to which of two claimants 
he may safely pay, and who cannot 
inyoke protection of interpleader be- 
cause of lack of jurisdiction of one or 
more of the claimants. Civil Practice 
Act, § 51-a.—Osborne v. Banco Aleman- 
ie pa 29 N.Y.S.2d 236, 176 Misc. 

Under statute permitting debtor to 
apply for leave to give notice of pend- 
ency of action to alleged adverse claim- 
ants, where there is any doubt wheth- 
er two claims in fact exist, the court 
should. give protection to debtor with 
honest doubt as to which of two or 
more claimants it should pay. Civil 
Practice Act, § 51-a.—Osborne v. Banco 
Aleman-Antioqueno, 29 N.Y.S.2d 236, 
176 Misc. 664. 


Under statute permitting a debtor 
who is being sued to apply for leave to 
give notice of pendency of the action 
to alleged adverse claimants, where 
debtor himself and the court are un- 
able to determine whether there is any 
legal basis for some of the claims as- 
serted, the court should resolve doubt 
in favor of debtor and grant him pro- 
tection afforded by the statute though 
at some later time it appears that 
some of the claims are in fact ground- 
less either in fact or in law. Civil 
Practice Act, § 51-a.—Osborne v. Ban- 
co Aleman-Antioqueno, 29 N.Y.S.2d 
236, 176 Misc. 664. 

Under statute permitting a debtor 
who is being sued to apply for leave 
to give notice of pendency of the ac- 
tion to alleged adverse’ claimants, 
where it appears that the adverse 
claim is by an agent whose authority 
has been revoked as against the prin- 
cipal and there is no indication that 
plaintiff is not entitled to receive the 
money sued for, the court should 
not protract the litigation unnecessari- 
ly. Civil Practice Act, 51-a.—Os- 
borne vy. Banco Aleman-Antioqueno, 29 
N.Y.S.2d 236, 176 Misc. 664. i 

N.Y.Mun.Ct. Under statute permit- 
ting a debtor who is being sued to ap- 
ply for leave to give notice of pend- 
ency of the action to alleged adverse 
claimants, where letter of demand on 
which debtor relied to indicate an ad- 
verse claim by firm as distinguished 
from creditor individually was not 
signed by creditor personally but was 
signed in name of creditor by some 


« on oO 
en tne. 
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hg : a: f { yop . a Seki, 
‘other person, but certificate indicated 


that creditor had authorized other per- 
son to sign for him in the course of | 


his business and that authorization 
was later revoked by letters and ca- 
bles, motion by debtor for leave to 
give notice of pendency of action to 
firm as an “adverse claimant’ would 
be denied. Civil Practice Act, § 51-a— 
Osborne vy. Banco Aleman-Antioqueno, 
29 N.Y.S.2d 236, 176 Misc. 664. 

Pa.Super. An interpleader proceed- 
ing ig solely for the benefit of the 
debtor or the person who has contract- 
ed to pay the money and not for the 
advantage of the rival claimants, un- 
less both claimants claim specific prop- 
erty which cannot be replaced when 
delivered to one of them.—Metropoli- 
tan Life Ins. Co. v. Doty, 14 A.2d 878, 
140 Pa.Super. 581. 


§ 

Ala. The statutory provisions for 
suggestion of claim of a third party in 
an action pending on any contract for 
the payment of money at any time be- 
fore issue joined had no application to 
action in the nature of an interpleader 
touching two parties in interest in a 
fund and a disinterested stakeholder. 
Code 1928, §§ 10386, 10390.—Harden v. 
Barbaree, 199 So. 689, 240 Ala. 458. 

Mont. If a party other than defend- 
ant also makes the same claim against 
the defendant as does the plaintiff, and 
if the defendant does not deny liabili- 
ty but does not know which of the two 
is the rightful claimant, defendant 
may then avoid the litigation by 
bringing the money or other property 
demanded into court and there deposit 
it, with a petition to the court asking 
that the other claimant be brought in 
and be made defendant in his place, 
and on such showing being made, the 
court may make substitution of par- 
ties, and the plaintiff and the substi- 
tuted defendant will thereupon be re-_ 
quired to litigate, as among them- 
selves, the right to the money or other 
property. Rev.Codes 1935, 9087.— 
State ex rel. Bedord vy. District Court 
of Ninth Judicial Dist. in and for Gla- 
cier County, 114 P.2d 265. 


If a party is harassed by two con- 
flicting claimants, each separately 
making the same demand on him, but 
no action has been commenced by ei- 
ther of the’ claimants, and he desires 
to make settlement with the rightful 
claimant and wants to avoid being 
sued, he may, by an action brought 
by him for that purpose, compel the 
two claimants to litigate between 
themselves their conflicting claims of 
right to the demand made. Rey.Codes 
1935, § 9087.—State ex rel. Bedord vy. 
District Court of Ninth Judicial Dist. 
Dee ae for Glacier County, 114 P.2d 


§ 7 

La.App. The Public Works Act 
makes it mandatory that a concursus 
proceeding be filed with regard to 
elaims arising under such act, whereas 
under Private Works Act it is only 
permissive on part of any of interested 
parties that he avail himself of right 
to convoke a concursus. Act No. 224 
of 1918, § 4; Act No. 298 of 1926, § 
14.—Levingston Supply Co. v. American 
Employers Ins. Co., 198 So. 416. 

N.J.Ch. Where bill of interpleader 
by owner of building against contrac- 
tor who did not complete construction 
of the building, and against material- 
men whose claims had not been paid, 
showed no conflicting claims to the 
fund owing.by the owner of the build- 
ing, nor confusion as to the priorities 
of the materialmen, nor doubt as to 
the order in which payment should be 
made, and, on the whole, the provisions 
of the mechanics’ lien law appeared 
to control the situation, a motion to 
strike the bill would be granted, since 
the owner of the building had an ade- 
quate remedy at law. N.J.S.A. 2:60— 
116, 2:60—117, 2:60—119, 2:60—122.— 
Gazdayka v. Gernat, 16 A.2d 819, 128 
N.J.Hq. 432. 

Pa. An insurer’s apprehension of 
other actions on life policies did not 
give equity jurisdiction to enjoin pros- 
ecution of beneficiary’s action at law 


and to 


Pa.R.C.P., Rules 

2302, 2306(c) (1), 2824, 12 P.S.Appen- 

dix.—Prudential Ins. Co. of America 

v. Moore, 14 A.2d 277, 339 Pa.13. 
ts} 


C.C.A.La. The bond furnished by 
public works contractor for benefit of 
public authorities having work done 
and persons having claims against con- 
tractor for labor performed and ma- 
terials furnished represents the fund 
on and against which rights of such 
creditors are to be regulated and en- 
forced under Louisiana concursus stat- 
ute. Acts La. No. 224 of 1918, as 
amended.—Continental Casualty Co. v. 
Caldwell, 120 F.2d 742. © 


§ 9 

C.C.A.La. A solvent surety on pub- 
lic building contractor’s bond in suffi- 
cient amount to pay claims against 
contractor may not maintain action 
under Louisiana concursus statute to 
compel public authority to account 
for moneys paid out and pay into 
court for distribution all moneys due 
on contract and require all material 
claimants to assert and settle matters 
at issue between them, as purpose of 
bond is primarily to protect public 
authority from suit. Acts La. No. 224 
of 1918, as amended.—Continental Cas- 
ualty Co. v. Caldwell, 120 F.2d 742. 

The Louisiana “concursus’” statute 
affords public authorities letting con- 
tract for public work, and persons 
performing labor and furnishing ma- 
terials a special remedy for concurrent 
enforcement of their claims and regu- 
lation of their rights as between them- 
selves and against contractor and 
surety on his bond. Acts La. No. 224 
of 1918, as amended.—Continental Cas- 
ualty Co. v. Caldwell, 120 F.2d 742. 

The Louisiana ‘‘concursus’” statute 
authorizes institution of concursus un- 
der certain conditions by public au- 
thorities letting contract for public 
work or, if they fail or neglect to ex- 
ercise such right, persons having prop- 
erly recorded claims against contrac- 
tor, for concurrent enforcement of 
their claims and regulation of: claim- 
ants’ rights as between themselves and 
against contractor and surety on his 
bond. Acts. La. No. 224 of 1918, as 
amended.—Continental Casualty Co. v. 
Caldwell, 120 F.2d 742. 


§ 10 

La.App. Furnisher of materials to 
subcontractor was not required to as- 
sert claim in concursus proceeding 
brought by owner of house under Pri- 
vate Works Act, but could bring inde- 
pendent action against surety on con- 
tractor’s faithful performance bond, in 
view of provision of Private Works Act 
that nothing in the act should be con- 
strued as to deprive claimant of his 
right of action against surety and prin- 
cipal obligor on contractor’s bond, es- 
pecially where surety, having let 30 
days elapse from receipt by it of fur- 
nisher’s letter of demand, had incurred 
penalty of 10 per cent. attorney’s fees, 
since furnisher’s demand for attorney’s 
fees could be presented only in a sepa- 
rate and independent suit. Act No. 
298 of 1926, §§ 4, 14; Act No. 225 of 
1918.—Levingston Supply Co. v. Amer- 
ican Employers Ins. Co., 198 So. 416; 
Baton Rouge Sash & Door Works v. 
Spedale, 198 So. 420. 


§ 11 

App. Where daughter allegedly 
opened sayings account in her moth- 
er’s name, kept the passbook and con- 
trolled the account, and after daugh- 
ter’s death bank refused to pay deposit 
to mother, and mother brought suit in 
municipal court against bank but no 
demand was made on behalf of daugh- 
ter’s estate, interpleader would not lie 
in Circuit Court for benefit of bank 
to compel determination of rights to 
the deposit, especially where bank re- 
tained the money and did not make 


in 


Bank & Trust Co. of Chicago v. Dun- 


ham, 28 N.W.2d 812, 306 Ill.App. 354. 


against’ husband for breach of post- 
nuptial contract and sought to have 
equitable lien established with refer- 
ence to securities deposited by husband 
in safety deposit box in bank, and 
prayer of wife’s petition merely asked 
that husband be declared a_ trustee 
of property and that he be enjoined 
from removing it from state, and, 
though bank wherein securities were 
deposited was named as a party de- 
fendant, no relief was asked against it, 
bank was not entitled to file a bill of 
‘“interpleader’.—Meredith v. Meredith, 
148 S.W.2d 611. 

N.Y.App.Div. An action to recover 
brokerage commissions was a proper 
case for interpleader, and defendants 
were entitled to an order of interplead- 
er substituting a claimant as the de- 
fendant, and to an order directing de- 
fendants to pay a certain sum of money 
into court and, upon making such pay- 
ment, discharging them from liability 
to any claimant.—Vought, Campbell, 
Ward & Co. v. Rowland, 25 N.Y.S.2d 
816, 261 App.Div. 971, 

12 


Ariz. In interpleader action, the 
amount involved must be claimed by 
both parties interpleaded.—Schwartz v. 
Dodd, 110 P.2d 550. 

tl.App. In order to maintain in- 
terpleader, the same debt, duty or thing 
must be claimed by both or all parties 
against whom relief is demanded, by 
title dependent on or derived from a 
common source, and plaintiff must not 
have or claim any interest in the sub- 
ject matter and must have incurred no 
independent liability to either claim- 
ant, but must. stand perfectly indiffer- 
ent between them in position of a 
stakeholder.—City Nat. Bank & Trust 
Co. of Chicago v. Dunham, 28 N.E.2d 
812, 306 Ill.App. 354. 

N.J.Ch. Generally, to support “inter- 
pleader’’, the same fund or debt must 
be claimed by both defendants, and 
complainant must have incurred no in- 
dependent liability to either of them. 
—Fidelity & Casualty Co. of New York 
VG aes seen 17 A.2d 81, 128 N.J.Ha. 

Where subject of interpleader is a 
chose in action, identity of the. thing 
claimed by both defendants must be 
determined in each particular case not 
by general rules but by the nature, 
constitution and incidents of the debt, 
demand or duty itself.—Fidelity & Cas- 
ualty Co. of New York vy. Trusewicz, 17 
A.2d 81, 128 N.J.Eq. 467. 

Where compensation insurer mailed 
drafts on itself to compensation claim- 
ant, but claimant’s endorsement was 
allegedly forged, insurer could maintain 
interpleader against claimant and sub- 
sequent holder of the draft to deter- 
mine insurer’s liability.—Fidelity & 
Casualty Co. of New York v. Trusewicz, 
17 A.2d 81, 128 N.J.Eq. 467. 

"$13 

D.C.Pa. The jurisdiction of Federal 
District Court to entertain a bill of 
interpleader is not dependent upon 
merits of the claims of the parties in- 
terpleaded. Jud.Code § 24(26), 28 U. 
S.C.A, § 41(26); Federal Rules of Civil 
Procedure, rule 22, 28 U.S.C.A. follow- 
ing section 723c.—Harris vy. Travelers 
Ins. Co., 40 F.Supp. 154. 

Pa.Com.Pl, On a bill of interplead- 
er, a county was permitted to pay the 
fund in dispute into court for distribu- 
tion, where the issues raised by several 
claimants involved assignments of a 
judgment as the result of a verdict in 
favor of assignor for his salary to 
banks for loans, a municipal claim, 
execution attachments and costs, as 
well as a claim for salary accrued dur- 
ing the litigation.—Allegheny County v. 
Simon, 89 P.L.J. 131. 


§ 16 
Ariz. Where bona fide dispute exist- 
ed between divorced husband and wife 
as to whether wife was entitled to re- 
ceive any of proceeds of settlement of 
community cause of action remaining 
after deduction of attorneys’ contingent 
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fee, attorney. in possession of proceeds 
properly paid proceeds into court and — 
interpleaded husband and wife in re- 
gard thereto, and thereafter wife could 
not maintain action against attorneys 
for an accounting as to such proceeds, — pes 
even though attorneys may also have 
been attorneys for wife—Schwartz v. — 2 
Dodd, 110 P.2d 550. ACE ae 
Ga. Before one occupying the situa- 
tion of a stakeholder can call upon ad- rd 
‘J 


verse claimants of fund in his hands © 
to interplead, he must satisfactorily _ 
show that their claims have such a. 
foundation in law as will create a — 
reasonable doubt as to his safety in © 
undertaking to determine for himself _ 
to whom the fund belongs. Code 1933, _ 
§ 37-1503.—Smith v. Folsom, 9 S.H.2d_ 
824, 190 Ga. 460. a 
Ga. The statute, permitting an_in- 
terpleader suit if one is possessed of 
property or funds to which more pap ny 
one person lays claim of such character 
as to render it dangerous for the holder 
to act, requires that the conflicting 
claims be of such character as to jus- | 
tify a reasonable doubt or reasonable 
apprehension of danger, Code 1933, § | 
37-1503,.—Lassiter v. Bank of ‘Dawson, j)\, 
11 S.B.2d 910, 191 Ga. 208. hain: 
Bank, which held bequest in trust for — 
legatee who was entitled thereto in 
event he claimed the bequest in 14 © 
years and who in fact claimed the be- — 
quest within such period, could not re- 
quire temporary administrator of lega- 
tee’s estate, and alternative legatee and 
others to interplead, since no reasona- 
ble doubt of temporary administrator’s 
right to the fund existed. Code 1933, 
§§ 37-1503, 85-903, 108-112, 113-1207, 
113-1221, 113-1511.—Lassiter v. Bank 
of Dawson, 11 8.H.2d 910, 191 Ga. 208.) 
Mo.App. An ‘action of interpleader Ihe 
ean only be sustained where it appears — K( 
that a reasonable doubt exists as to — 
which of rival claimants to fund is in ~ 
the right.—Meredith yv. Meredith, 148 S. _ 
Wi2d 611. RAL 
YTex.Civ.App. The remedy of inter 
pleader is allowed as a substantial right | 
to a complainant who, under proper Hee 
circumstances, invokes the remedy, and 
any reasonable doubt as to complain- Pony 
ant’s right to interpleader will be re- 
solved in his favor.—Grand Lede? haooe 
Colored K. P. of Texas v. Watson, 145 ~ et: 
S.W.2d 601. 4 he 


D.C.La. One is not entitled to file an ie 
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interpleader proceeding unless he is a 4a 


mere stakeholder, without any adverse 
claims of his own to the fund or prop- 
erty. Jud.Code § 24(26), 28 U.S.C.A. § | 
41(26).—Buxton v. Acadian Production 


Corporation, 35 F.Supp. 543. = a 
Ga. 


An owner of property who had 
in his possession the balance due under — 
contract for erection of house could 
maintain interpleader to compel con- 
tractor’s trustee in bankruptey and ~ 
materialmen claiming under asserfed 
equitable assignments from contractor | 
to litigate their rights between them- — 
selves, in absence of showing that  — 
owner had incurred any independent , 
liability to materialmen or was a 
wrongdoer. Code (1933, § 37-1503.— 
rape v. Folsom, 9 S.H.2d 824, 190 Ga. 


af 


Ill.App. In order to maintain inter- 
pleader, the same debt, duty or thing 
must be claimed by both or all parties , 
against whom relief is demanded, by 
title dependent on or derived from a 
common source, and plaintiff must not y 
have or claim any interest in the sub- 
ject matter and must have incurred no 
independent liability to either claimant, 
but must stand perfectly indifferent be- 
tween them in position of a stakeholder. 
—City Nat. Bank & Trust Co. of Chi- 
eago v. Dunham, 28 N.B.2d 812, 306 
Dl.App. 354. . 

Md. The position of one who com- 
mences an interpleader suit is that of 
“stakeholder,” and he has no interest 
in issue and cannot be affected by final 
decree.—Maulsby v. Scarborough, 16 A. 
2d 897. a 

N.J.Ch. Generally, to support ‘‘inter- 
pleader’’, the same fund or debt must 
be claimed by both defendants, ang 
eémplainant must have incurred no in- 
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dependent liability to either of them.— 
Fidelity & Casualty Co. of New York 
ee 17 A.2d 81, 128 N.J.Eq. 

N.Y.Sup. To justify the granting of 
an order of interpleader, the defend- 
ant, among other things, must fully 
admit liability and a pro tanto ad- 
mission of liability will not suffice.— 
Goodman v. New York Life Ins. Co., 
28 N.Y.S.2d 860, 177 Misc. 14. 

Where original beneficiary brought 
action on life policy and insurer filed 
application for an order of interpleader 

_ substituting the insured’s widow as de- 
_ fendant on ground that, subsequent to 

issuance of policy, insured married and 

_ authorized execution of instrument des- 
- ignating the wife as beneficiary in 
_ place of original beneficiary, and that 
_ insurer indorsed change of beneficiary 
on policy after insured’s death, appli- 
eation for order of interpleader was 

denied in view of fact that insurer 
claimed right to reduce insurance be- 
cause of misstatement regarding in- 
sured’s age in application for insurance 
_ but the insurer was entitled to an or- 
der pean tag the widow as a party de- 


_ fendant. vil Practice Act, § 287.— 
- Goodman y. New York Life Ins. Co., 28 
 N.Y.S.2d 860, 177 Mise, 14. 


Pa. The Rules of Civil Procedure 
relating to interpleader permit filing 
of interpleader in law action in which 
there is a denial of liability for a part 
of the amount claimed. Pa.R.C.P., 
Rules 2302, 2306(c) (1), 2324, 12 P.S. 
 <Appendix.—Prudential Ins. Co. of 
America v. Moore, 14 A.2d 277, 339 Pa. 


a mail = 

_ -*Pa.Super. In Pennsylvania, an equity 
~ eourt has no power to ascertain an 
amount due and ask rival claimants 
_ thereupon to interplead for the amount 
due. 17 P.S. $§ 282, 283.—Prudential 
Ins. Co. of America v. Grabowski, 19 
A.2d 572, 144 Pa.Super, 243. 


pete, N , § 25 

| Fla. Where insurer’s bill for inter- 
_ pleader showed that one party defend- 
‘ant claimed proceeds of a_ life policy 
by virtue of a gift of policy coupled 
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with delivery and that the other de- 
 fendant claimed proceeds as adminis- 
trator of deceased insured’s estate and 
showed further that insurer admitted 
_ liability and was ready to pay over 
amount due under policy upon judicial 
_ determinati of the rightful claimant, 
pill was sufficient to make a case for in- 
- terpleader.—Miller v. Gulf Life Ins. 
Co., 3 So.2d 519. 
. La.App. A pipe line company hold- 
ing oil royalties accruing from a 40- 
acre governmental subdivision compris- 
ing a drilling unit, part of which 
acreage belonged to the state, properly 
instituted interpleader proceeding to 
clarify claims of state and others to 
royalties. Act No. 123 of 1922.—Phelps 
vy. State, 1 So.2d 806. 


§ 26 
Ay Md. A tenant whose landlord, al- 
_ legedly the owner of a life estate in 
- Jeased premises, had died was not 
- precluded from maintaining interplead- 
er suit against rival claimants to rent 
on ground that tenant could not im- 
plead landlord and try title to land in 
an equity proceeding, since, if case in- 
-/volved a trial of title to land derived 
from different sources, trial court could, 
-under statute, remove case of rival 
claimants to a court of law, and tenant 
would not be a party to case so re- 
moved. Code. 1939, art. 75, § 124.— 
Maulsby v. Scarborough, 16 A.2d 897. 


§ 2 

La.App. The remedy afforded by 
statute authorizing interpleader pro- 
ceedings is equitable in nature, and 
wide latitude is permitted in proving 
title to deposited funds on the theory 
that the dispute concerning the funds 
should be litigated among conflicting 
elaimants without involving the share- 
holder, Act No: 123 of 1922.—Phelps 
y. State, 1 So.2d 806. 

Pa.Super. “Interpleader’’ differs 
from “intervention”, since one who on 
his*own application is permitted to in- 
tervene in an action becomes a party 
to it, but one who is required to in- 
terplead becomes a party only to inter- 


INTERPLEADER 


pleader issue which results from the 
order directing the interpleader, and 
does not thereby become a party to 
original action, notwithstanding inter- 
pleader issue be tried under same 
number and term, and a motion and 
rule for interpleader is only a sub- 
stitute for interpleader bill in equity 
and appearance thereto does not make 
one a “party” to the action.—Frank C, 
Snedaker & Co. v. Wayne Title & 
itt Co., 20 A.2d 819, 145 Pa.Super. 


Pa.Super. Interpleader is essentially 
an “equitable remedy”.—Frank C. Sne- 
daker & Co. v. Wayne Title & Trust 
Co., 20 A.2d 819, ia Pa.Super. 65. 


Ala. A showing of no undue delay 
on complainant’s part in seeking to 
make an equitable division of money 
by agreement was a prerequisite to his 
coming into equity in action in the na- 
ture of an interpleader to determine the 
rights of the parties to the money. 


Code 1923, § 10390.—Harden y. Bar- 
baree, 199 So. 689, 240 Ala. 458. 
§ 31 
D.C.1ll. In interpleader action by 


surety on bond of deceased person, to 
determine rights of persons claiming 
against the bond, administrator of the 
deceased principal was properly made a 


party.—Massachusetts Bonding & Ins. 
Co. v. Daniels, 35 F.Supp. 653.. 
D.C.La. Where defendant in inter- 


pleader action filed a declaration dis- 
claiming any interest in the funds de- 
posited in court by the complainant, 
that defendant had no further interest 
or legal standing in the action. Rules 
of Civil Procedure for District Courts, 
rule 56, 28 U.S.C.A. following section 
723c.—Helis v. Vallee, 34 F.Supp. 467. 

Pa.Super. A claimant who is 
brought into interpleader by motion 
and rule or scire facias does not be- 
come a “party’’ to original action, and 
if the rule is made absolute he be- 
comes a party to interpleader issue 
which may be given a separate num- 
ber and term or for convenience may 
be tried under same number and term 
as original action, but it is not strictly 
a part of original action and an ap- 
pearance in the one does not thereby 
become an appearance in the other.— 
Frank C. Snedaker & Co. v. Wayne 
Title & Trust Co., 20 A.2d 819, 145 Pa. 
Super. 65. 


§ 32 

D.C.Ky. The statute, authorizing 
court in which interpleader suit is filed 
to issue process against all claimants 
and requiring that such process be 
addressed to and served by United 
States marshals for districts wherein 
such claimants reside or may be found, 
confers jurisdiction over all defendants 
served, including those residing in oth- 
er states than that in which court 
sits, but not over nonresident defend- 
ants against whom personal judgment 
is sought by codefendants’ cross-bill, 
as such proceeding is not an “inter- 
pleader proceeding” and cross-defend- 
ants are not “claimants” within stat- 
ute, but defendants in action in per- 


sonam. Jud.Code § 24(26), as amend- 
ed Jan. 20, 1936, and § 51, 28 U.S.C.A. 
§ 41(26), and § 112.—Stitzel-Weller 


Distillery v. Norman, 39 F.Supp. 182. 

Neb. In a bill of interpleader, a de- 
fendant is chargeable with notice of a 
cross-petition filed against him by an- 
other defendant before answer day des- 
ignated in the served summons issued 
on the stakeholder’s petition, and such 
notice may prevent limitations from 
running against the claim pleaded by 
the cross-petitioner.—Provident Savings 


te Loan Ass’n vy. Booth, 293 N.W. 
: § 33 
Ill.App. Where daughter allegedly 


opened savings account in her moth- 
er’s name, kept the passbook and con- 
trolled the account, and after daughter’s 
death bank refused to pay deposit to 
mother, and mother brought suit in 
municipal court against bank but no 
demand was made on behalf of daugh- 
ter’s estate, interpleader would not lie 
in Circuit Court for benefit of bank to 
compel determination of rights to the 


deposit, especially where bank retaine 
the money and did not make payment = 
to clerk of court.—City Nat. Bank & © 
Trust Co. of Chicago v. Dunham, 28 
N.B.2d 812, 306 Ill.App. 354. 

Pa.Super. Although fraternal bene- 
ficial association filed interpleader, ad- 
mitted its liability on beneficial cer- 
tificates and paid amount due thereon 
into court, fund took place of associa- 
tion’s liability, and rights of claimants 
were unchanged and disposai of funds 
was required to be made according to 
rules of association and law of the 
state.—Stasevicius v. Slauzis, 19 A.2d 
569, 144 Pa.Super. 421. 

Pa.Com.Pl. Defendant who disclaims 
title to a fund must pay into court the 
entire sum for which suit has been 
pct pv imee shan aL RG vy. National Slo- 
vak Soc. of U. S. of A., 34 Luz.L.Reg. 
Rep. 215. 
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Fla. In insurer’s interpleader suit 
against deceased insured’s administra- 
tor claiming proceeds of life policy as 
administrator and against party claim- 
ing proceeds by virtue of a gift of pol- 
icy coupled with delivery, an order en- 
joining administrator from prosecuting 
an independent suit against insurer 
was proper, since the very purpose of 
a suit in interpleader is to prevent the 
prosecution of other suits against the 
complainant and to require’ those 
claiming the fund involved to litigate 
their differences between themselves.— 
ae v. Gulf Life Ins. Co., 3 So.2d 

Mo.App. Where bank in which hus- 
band had securities deposited in safety 
deposit box sought to file a bill of in- 
terpleader in wife’s suit against hus- 
band for breach of postnuptial con- 
tract and to have equitable lien estab- 
lished with reference to the securities 
and bank secured temporary injunction 
enjoining husband from instituting any 
procending arising out of refusal of 
ank to turn over securities, and it 
subsequently appeared that there was 
no ground for interpleader, trial court 
erred in canceling injunction bond pro- 
vided by bank.—Meredith v. Meredith, 
148 S.W.2d 611. 


§ 36 

C.C.A.La. In action by surety on 
public building contractor’s bond 
against contractor, material claimants 
and state university board of supervis- 
ors to compel board to account for 
moneys paid out and pay into court for 
distribution all moneys due on contract 
and require all claimants to assert and 
settle matters at issue between them, 
the petition, not alleging that contrac- 
tors were insolvent, that they or in- 
demnity they gave surety were not 
fully responsible to surety’s demands, 
or that any sums admittedly due were 
about to be diverted on orders or 
through procurement of contractor, nor 
presenting any equitable reason why 
remedy of exoneration should be ap- 
plied as between surety and board, 
stated no cause of action under federal 
court’s eneral equity jurisdiction. 
Acts La. No. 224 of 1918, as amended. 
—Continental Casualty Co. v. Caldwell, 
120 F.2d 742. 


Ala. A complaint alleging that com- 
plainant and individual respondent had 
failed to agree on a proper division of 
sum of money, that the sum was, by 
agreement, deposited in respondent 
bank to their joint account under 
agreement that they would attempt to 
reach an agreement as to division of 
the fund, and that before filing suit 
complainant attempted to get individ- 
ual respondent to agree on a settle- 
ment, and proposed that they submit 
the matter to arbitration, but that in- — 
dividual respondent refused, and pray- 
ing that court assume jurisdiction un- 
der statute and determine the claims to 
the fund, was sufficient. Code 1923, § 
10390.—Harden v. Barbaree, 199 So. 
689, 240 Ala. 458. 

Pa,Super. An insurer’s bill in equity 
praying, among other things, that par- 
ties claiming proceeds of industrial life 
policies be ordered to interplead to de- 
termine the person legally entitled to 
the proceeds, was in form a ‘bill of in- 


a ( 
conferred on the courts of common 
pleas by the General Assembly. 


sputed th 


come within the equity jurisdiction 
sy a8 Se 
S. §$ 282, 283.—Prudential Ins. Co. of 
America v. Grabowski, 19 A.2d 572, 144 
Pa.Super. 243. / 
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C.C.A.La. In action by surety on 
public building contractor’s bond 
against contractor, material claimants 
and state university board of super- 
visors to compel board to account for 
moneys paid out and pay into court 
for distribution all moneys due on 
contract and require all claimants to 
assert and settle matters at issue be- 
tween them, the petition, not showing 
that plaintiff, as stakeholder, recogniz- 
ing its obligation in full and absence 
of controversy between it and any 
claimants, tendered moneys into court 
for claimants to contend over, stated 
no cause of action under Federal In- 
terpleader Act. Jud.Code, § 24(1, 26), 
28 U.S.C.A. § 41(1, 26); Federal Rules 
of Civil Procedure, 28 U.S.C.A. follow- 
ing section 723c.—Continental Casualty 
Co. v. Caldwell, 120 F.2d 742. 


§ 45 

D.C.1ll. In interpleader action by 
surety against administrator of princi- 
pal on the bond and persons claiming 
against the bond, claimant’s cross-com- 
plaint and alternative cross-complaint 
against administrator, which set forth 
claims on which claim against the bond 
was bottomed, were not subject to ad- 
ministrator’s motion to dismiss, but 
prayer therein for relief against the 
estate would be stricken out, as re- 
spects any claim not covered by the 
bond.—Massauchusetts Bonding & Ins. 
Co. v. Daniels, 35 F.Supp. 653. 


Ga. In interpleader. suit by Atlanta 
Police Relief Association against a 
member’s first and second wives to de- 
termine right to proceeds of member’s 
benefit certificate, where first wife al- 
leged that member agreed to maintain 
certificate in force for her benefit in 
consideration of her caring for herself 
and minor children and that she had 


fully performed contract, a subsequent. 


allegation that first wife obtained de- 
eree of divorce and judgment against 
member for permanent alimony and 
that at time of member’s death he had 
not paid all alimony due was to be 
construed as contradictory to allegation 
that first wife had fully performed 
eontract with member, and hence fund 
was properly awarded to second wife. 
—Freeman v. Atlanta Police Relief 
Ass’n, 12 §.H.2d 616, 191 Ga. 200, trans- 
ferred 8 S.H.2d 711, 62 Ga.App. 523. 


La.App. In interpleader proceeding 
to determine party entitled to amount 
owed by advertiser, for advertising 
services rendered by radio station, 
wherein a radio broadcasting company 
elaimed right to recover such amount 
because of a contract with owner of 
radio station under which company 
was employed to manage station, own- 
er’s contention that he was compelled 
to cancel the contract and discontinue 
the company’s services was not prop- 
erly before the court on owner’s mo- 
tion for judgment on face of the plead- 
ings which did not disclose that the 
eontract was canceled or that the com- 
pany was discharged for cause, Act 
No,.123 of 1922.—Day Stores v. South- 
mn Broadcasting Corporation, 1 So.2d 

oF 


Md. Where bill of interpleader was 
sustained on defendants’ demurrer, a 
demurrer by plaintiff to defendants’ 


answer to bill should not: have been 


entertained, regardless of grounds, 
since when bill was sustained on de- 
fendants’ demurrer plaintiff’s activity 
in case ended.—Maulsby v. Scarbor- 
ough, 16 A.2d 897. 


Mo. In interpleader proceeding in- 
stituted by present. sheriff to whom 
funds of former sheriff had been paid, 
county’s answer and interplea, reciting 
that state auditor’s audit revealed that 
former sheriff had collected fees which 
audit found to be due to county, were 
properly stricken as not showing that 
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i e county had lawful claim to fund.— 
e policies it failed 


Hughes vy. Ball, 144 S.W.2d 125. ! 

In interpleader proceeding instituted 
by present sheriff to whom funds of 
former sheriff had been paid by former 
sheriff's wife, judgment on. pleadings 
for delivery of fund to former sheriff 
and wife, after deduction of attorney’s 
fees and expenses, was not error, where 
present sheriff admitted that fund had 
been received from wife, and that for- 
mer sheriff claimed fund as his individ- 
ual property, and answer and interplea 
of county asserting claim to fund was 
properly stricken.—Hughes y. Ball, 144 
S.W.2d 125. - 

Neb. A motion by a defendant in a 
bill of interpleader to strike from the 
petition of another defendant his plea 
for recovery of damages resulting from 
fraud was properly overruled under 
the evidence.—Provident Savings & 
Loan Ass’n vy. Booth, 293 N.W. 293. 

Pa.Com.Pl]. Where money of dece- 
dent’s estate is claimed by administra- 
tor, and by daughter, Court having or- 
dered interpleader, affidavit of daughter 
in effect claiming that her father and 
mother before separation agreed to a 
trust fund for benefit of daughter; such 
money a long time kept in the home; 
later mother and daughter agreed to in- 
erease the fund for mutual benefit, and 
fund deposited in bank with notation 
on deposit book. “* * * bank in ac- 
count with * * * or in case of death 
her daughter Rose.’’ Exceptions to affi- 
davit. Held, issues of fact concerning 
the deposit of fund in bank, especially 
those bearing on the. notation cited 
above, should be developed before a 
jury. If no competent matter thus re- 
vealed, issues will resolve into ques- 
tions of law for the urt.—Pasco v. 
Torsella, 34 Luz.L.Reg.Rep. 194. ‘ 


? § 52 

La.App. Where pipe line company 
holding one-eighth royalty provided for 
by lease of lands in a 40-acre govern- 
mental subdivision comprising a drill- 
ing unit under order No. 13 of the Com- 
missioner of Conservation and contain- 
ing some state lands instituted inter- 
pleader proceeding to determine state’s 
claim to royalties, state could not by 
reconvention question lessee’s working 
interest under a lease, since funds de- 
posited by the pipe line company for 
distribution constituted no part of les- 
see’s interest and attempted demand in 
reconvention was not necessarily con- 
nected with and incidental to the main 
action, Act No.’ 123 of 1922; Code 
iat: art. 375.—Phelps v. State, 1 So.2d 


See Nelles v. Lind [1941] 2 Dom.L.R. 
696. 


§ 53 

D.C.Ill. In interpleader action by 
surety against administrator of prin- 
cipal on the bond and persons claiming 
against the bond, litigation should be 
earried only to the extent necessary to 
determine and finally dispose of claims 
against the bond.—Massachusetts Bond- 
ing & Ins. Co. v. Daniels, 35 F.Supp. 
653. 

§ 54 

Uil.App. The proper procedure in in- 
terpleader is to hear evidence on issues 
made by complaint and answer, enter 
preliminary decree detérmining whether 
plaintiff was found to be rightfully in 
court, and if so found, order that money 
be paid into the registry or to clerk 
of court, that defendants interplead, and 
that plaintiff be discharged with costs, 
Aaraeaine the money to the defendant 
to whom court finds it belongs on trial 
of issues between defendants.—City Nat. 
Bank & Trust Co. of Chicago vy. Dun- 
ham, 28 N.H.2d 812, 306 Ill.App. 354. 


Pa.Super. A claimant who is 
brought into interpleader by motion 
and rule or scire facias does not be- 
come a “party’’ to original action, and 
if the rule is made absolute he be- 
comes a party to interpleader issue 
which may be given a separate number 
and term or for convenience may be 
tried under same number and term as 
original action, but it is not strictly 
a part of original action and an ap- 
pearance in the one does not thereby 
become an appearance in the other.— 


Frank C. Snedaker & Co. v. Wayne 


eee a 


Title & Trust Co.) 20 A.2d 819) 145 (Pate a 
Super. 65. ‘ mane 
Pa.Com.Pl. Parents, beneficiaries of | 


life insurance policy of son, both died. 
By-laws of beneficial association pro- — 
vided that in suclt case nearest relatives 
entitled to fund on death of insured. 
Two brothers and one sister claimed ~ 
a proportionate share, but the fourth, — vt 
a sister, claimed transfer of the certifi- BA, 
cate to her during the lifetime of im- 
sured, and that she had afterward eee {teat 
up the premiums. Held, as to title to 
fund, such claim must be established 
by jury trial. Interpleader Act of 1836 — 
does not contemplate disposal of such ~~ 
issue by Court without jury. Defend- 
ants ruled to file plea in nature of trav- 
erse of plaintiff’s statement, to show 
their claim, such plea to be followed — 
by replication of plaintiff, and the — 
whole to make up an issue for jury 5 
trial—Prywara vy. Bohach, 34 Luz. © 
Reg. Rep. 129. Ne te 


§ 55 1b 
D.C.Mich. In interpleader by insurer 
which deposited proceeds of life policy 
in court, court would be guided by doc- _ 
uments where documents and testimony _ 
were somewhat in conflict.—Mutual Life 
Ins. Co. of New York yv. Illinois Nat. | 
pak of Springfield, Ill, 34 F.Supp.  — 

206. j ( 


§ 56 01s GE 
C.C.A.Il]. Evidence, even excluding ~— 
oral testimony concerning an agreement 
between parties prior to execution of oe 
written assignments of life policies to 
one who was serving as trustee of bank ~ 
which was being liquidated and to 
which insured was indebted, established _ 
that assignments were intended to in- ~ 


Ins. Co. vy. Horwich, 115° 2d 8925 

C.C.A.Utah. One who denies the right 
of a named beneficiary to receive the 
proceeds of a life policy has the bur- — 
den of showing that the beneficiary is 
not entitled thereto.—Zolintakis vy. Or- — 
fanos, 119 F.2d 571. ; Ae 

Ala. In interpleader suit involving 
proceeds of group policy of life in- © 
surance wherein complainant asserted 
right to proceeds under provision re- — 
serving right to change beneficiary, bur- © 
den was on complainant to show 
change of beneficiary by clear and 
convincing evidence. Code 1923, § 
eon a tea ig v. Phillips, 198 So. 

32. 

Cal. In action to determine right to 
proceeds of life policy taken out by 
school teacher before her marriage, evi- | 
dence did not authorize award of part — 
of proceeds to insured’s husband rather 
than to named beneficiary on theory 
that premiums paid after marriage were 
paid out of community property, in 
view of evidence that premiums were ~ 
paid from separate property comprising | 
insured’s earnings after marriage.— 
Pacific Mut. Life Ins. Co. v. Cleverdon, 
108 P.2d 405, 16 Cal.2d 788, prior opin- | 
ion 101 P.2d 558. ; 

Ill. In interpleader suit to deter- 
mine ownership of royalties on oil pro- 
duced from property to which corpo- z 
rate employee claimed title pursuant to 
fully executed oral contract of purchase 
from corporate stockholder and his © 
wife, who contended that employee 
merely rented the property, fact that 
employee and his wife made an oil 
lease, a mineral deed and a pooling 
agreement while they were in posses- 
sion of the property was explanatory , 
of the nature of the title claimed by 
them.—Sohio Corporation v. Gudder, 32 
N.H.2d 148, 375 Ill. 622. 

Ii.App. In interpleader suit to de- 
termine right to money which defend- 
ant deposited in escrow with plaintiff 
under contract whereby defendant 
agreed to lease codefendants’ land un- 
der oil and gas lease, where contract 
obligated defendant to fulfill his part 
of agreement only after defendant’s at- 
torney approved title to land, and at- 
torney did not approve title, codefend- 
ants had burden of showing that at- 
torney was not a reasonably good law- 
yer and did not act in entire impar- 
tiality between parties and that attor- 
ney acted partially and unreasonably 


a beneficiary, 


-insured’s 
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in withholding approval of title— 
Farmers & Merchants Bank of Van- 
dalia v. Holland, 32 N.H.2d 987, 309 
IlLApp. 193. ’ 
Ii.App. In action by beneficiary 
named in duplicate ,fraternal benefit 
certificate to recover proceeds as 
against beneficiary claiming under 
original certificate, uncontradicted tes- 
timony of original beneficiary that de- 
ceased insured delivered certificate to 
her as security for a loan could not be 
discredited as unworthy of belief and 
was considered with other evidence in 
determining rights of the parties.— 
Kalschinski v. Illinois Bankers Life 
nero Co., 85 N.H.2d 705, 311 Ill.App. 
N.Y.App.Div. In action of inter- 
pleader brought to determine which of 
two claimants was entitled to balance 
of fund in hands of plaintiff, record 


sustained referee’s finding that first 


Claimant was entitled to fund on 
ground that document dated February 
24, 1938, on which first claimant’s 
claim was founded, was executed and 
delivered on that day, and purported 
assignment of the fund in question to 


second claimant did not occur until 


February 25, 1938.—Callaghan v. Rog- 
ers, 24 N.Y.S.2d 390 
Ohio App. In life insurance compa- 


_ny’s interpleader proceeding to deter- 
mine whether beneficiary named in life 


annuity policy or his daughter was en- 
titled to unused portion of single pre- 
mium after insured’s death, evidence of 
statements in conversation 
with beneficiary’s daughter and type- 
written statement that insured desired 
that residue of insurance be paid to 
named beneficiary, ‘“‘who shall divide it 
equally between himself and _ his 
daughter’, held not to show insured’s 
intent to change beneficiary to extent 


of half of such residue.—Union Cen- 


tral Life Ins. Co. vy. Mac Brair, 31 N. 
B.2d'172, 66 Ohio App. 144. 

S.C. In action on law side of court 
for proceeds of accidental death insur- 
ance policy naming insured’s estate as 
plaintiff must show that 
change of beneficiary, so as to make 
policy payable to plaintiff, was accom- 


plished /by contract method, and, hay- 
ing failed to do so, cannot recover.— 
vaae ar Sumner, 11 S.H.2d 864, 195 S. 
ORE 


Tenn.App. Testimony of beneficiary 
of life policies that she did not intend 
to kill insured was so improbable and 
unreasonable that it had no weight as 
evidence in action involving the pro- 
eeeds of life policies, where the killing 
occurred when beneficiary shot six 
times through door which insured was 
holding on the other side to prevent 
her from coming through.—Jamison vy. 
pe vepoliten Life Ins. Go. 145 S.W.2d 


In action involving the proceeds from 
life policies, beneficiary’s evidence was 
insufficient to show that killing of in- 
sured was “accidental,” so as to entitle 
beneficiary to the proceeds, where the 
killing took place when beneficiary, 
who was the wife of the insured, took 
a loaded pistol, followed insured to 
house of prostitution, broke open the 
door in the house, followed insured to 
kitchen door, and, when insured closed 
the door to prevent her from coming 
into the kitchen, shot six times through 
the door. Code 1932, § 8395.—Jamison 
v. Metropolitan Life Ins. Co., 145 S.W. 
2d 553. 

Tenn.App. In action on life policies, 
where, according to cross-complainant’s 
evidence, the killing by her of her hus- 
band was not ‘accidental’ nor in ‘‘self- 
defense,’ and there was therefore no 
evidence to sustain a verdict in her be- 
half with respect to the proceeds from 
life policies, it was chancellor’s duty to 
have taken the case from the jury and 
to have decided the case himself, and 
motions for a directed verdict and for 
a new trial were unnecessary.—Jamison 
vy. Metropolitan Life Ins. Co., 145 S.w. 
2d 553. 

Tex.Civ.App. In interpleader suit to 
determine rights to death benefits un- 
der policy issued by fraternal society, 
evidence held to authorize jury finding 
that mark appearing on request for 


bY Ect hee vee © ee: Se 


aoe 


INTERPLEADER ~ 


change of beneficiaries as insured’s sig- 
nature was made by another person 
while insured held the pen.—Moore vy. 
Moore, 146 S.W.2d 1090, error dis- 
missed, judgment correct. : 
In interpleader suit to determine 
rights to death benefits under policy 
issued by fraternal society, evidence 
held to authorize jury finding that in- 
sured was of unsound mind when he 
executed request for change of benefi- 
ciaries, as ground for recovery by for- 


mer beneficiary.—Moore v. Moore, 146 
$.W.2d 1090, error dismissed, judg- 
ment correct. ; 
Va. In judgment cteditor’s suit 


against debtor and debtor’s wife and 
insurer under debtor’s life policies to 
enjoin debtor and wife from converting 
policies into ‘cash, where suit was con- 
verted into an interpleader suit by in- 
surer, and debtor and wife claimed 
that wife owned policies and _ their 
proceeds under a prior assignment, evi- 
dence authorized decree awarding pro- 
ceeds of policies, except a certain 
amount equal to that paid by debtor 
as premiums after insolvency, to wife, 
as against creditor’s contention that 
assignment was a pledge to secure wife 
only to extent of amount of her loan 
to debtor, and that creditor was entitled 
to balance of proceeds. Code 1936, \§ 
5767.—Fidelity & Deposit Co. of Mary- 
pnd v. Moore, 14 S8.H.2d 307, 177 Va. 
57 
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Ga. An interpleader suit consists of 
two phases, in the first of which it 
must be determined whether the bill 
will lie, and final decree should be en- 
tered so far as the prayers of the peti- 
tioner are concerned, and in the second 
of which defendants are required _ to 
interplead and litigate matters in dis- 
pute between themselves.—Smith vy. Fol- 
som, 9 §.H.2d 824, 190 Ga. 460. 

In interpleader suit, where decree was 
granted allowing petitioner to pay the 
fund in controversy into registry of the 
court and ordering defendants to set up 
their respective claims, verdict that the 
fund “be applied to’ the payment of 
said sums pro rata’ was_ sufficient, 
without necessity of dealing with peti- 
tioner’s right to maintain the petition 
for interpleader or of returning verdict 
against other parties.—Smith v. Folsom, 
9 S.H.2d 824, 190 Ga. 460. 


Md. In tenant’s interpleader_ suit 
against rival claimants to rent, decree 
of interpleader should have required 
tenant, pending final determination of 
suit between defendants, each month to 
pay rent to clerk of circuit court.— 
Maulsby v. Scarborough, 16 A.2d 897. 

Mo.App. An “interpleader” suit in- 
volves two successive litigations, one 
between stakeholder and claimant upon 
question as to whether plaintiff shall 
interplead, and the other between the 
different claimants, and subject matter 
of these two litigations are wholly 
separate and require separate allega- 
tions and proof, and before court ac- 
quires jurisdiction to dispose of prop- 
erty under second phase of case, there 
must be a judgment sustaining the bill 
of interpleader, and an order directing 
the parties to interplead for the prop- 
erty in dispute.—Meredith v. Meredith, 
148 S.W.2d 611. 


Where no order granting cross-bill 
of one of defendants in nature of Dill 
of interpleader was entered, trial court 
had no jurisdiction to make disposi- 
tion of securities deposited pursuant 
thereto.—Meredith v. Meredith, 148 S. 
W.2d 611. 


Neb. The statutory rule that a court 
may determine any controversy be- 
tween the parties before it when it 
can be done without prejudice to the 
rights of others may apply to issues 
in a bill of interpleader. Comp.St.1929, 
§ 20-323.—Provident Savings & Loan 
Ass’n v. Booth, 293 N.W. 293. 

Tex.Civ.App. In _ interpleader suit 
by life insurer, temporary injunction 
restraining defendants “from institut- 
ing or prosecuting any suit or other 
proceedings against the plaintiff in this 
or any other court’? was doubtful and 
should be reformed so as to merely 
enjoin defendants from bringing other 
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suits on the policy, but allowing them ~ 
to assert claims in the interpleader suit. — 
—Gibson v. American United Life Ins. 
Co., 142 S.W.2d 693. ? 
Tex.Civ.App. Where insurer, in ac- 
tion to recover proceeds of life policy, 
filed bill of interpleader between rival 
claimants and deposited face value of 
policy in registry of trial court, in- 
surer was entitled to reasonable attor- 
ney’s fees to be paid out of money de- 
posited in registry, and plaintiff’s as- 
signee was entitled to have its judg- 
ment against plaintiff liquidated out of 
balance of money in registry, and re- 
mainder of funds were to be awarded 
plaintiff—Grand Lodge Colored K. P. 
of Texas v. Watson, 145 S.W.2d 601. 


§ 61 

Ill.App. In interpleader by escrowee 
to determine disposition of cash and 
documents deposited under escrow 
agreement which provided merely for a 
15-day period in which to reach, settle- 
ment of accounts in dispute, if possible, 
and which specifically provided that if 
settlement was not reached the es- 
erowee should return property to re- 
spective depositors upon written de- 
mand, court could merely enforce un- 
ambiguous terms of the agreement by 
directing return of the deposited prop- 
erty upon written demand within rea- 
sonable time, where settlement was not 
reached, and issues at law or equity 
as to any account stated in dispute 
between the parties could not be de- 
termined.—Northern Trust Co. v. Mc- 
Dowall, 29 N.H.2d 865, 307 Ill.App. 29. 

In interpleader to determine disposi- 
tion of property deposited with es- 
crowee, it is not the province of the 
court to permit a general accounting 
between the parties——Northern Trust 
Co. v. MeDowall, 29 N.H.2d 865, 307 Ill. 
App. 29. ; 

In interpleader by escrowee to de- 
termine disposition of property deposit- 
ed by corporation and individual un- 
der escrow agreement providing merely 
for a period in which to reach settle- 
ment and for return of the deposited 
property if settlement was reached, 
where assignee of corporation’s right, 
title, and interest under ‘the escrow 
agreement was a party, but the corpo- 
ration was not, the issues in dispute 
between the original depositors could 
not be determined and assignee merely 
had right to return of property deposit- 
ed by the corporation.—Northern Trust 
Co. v. McDowall, 29 N.H.2d 865, 307 
Ill.App. 29. 


§ 65 

D.C.Ky. In interpleader action to 
determine legal owner of whisky ware- 
house receipts issued by plaintiff, 
court may make allowance, payable 
out of funds deposited in court, to 
plaintiff’s attorneys for their costs and 
fees. Jud.Code § Re as amended 
Jan. 20, 1936, 28 U.S.C.A. § 41(26).— 
Stitzel-Weller Distillery v. Norman, 39 
F.Supp. 182. 


In interpleader action to determine 
legal owner of whisky warehouse re- 
ceipts issued by plaintiff corporation, 
which deposited no funds in court, but 
gave bond in lieu thereof, whisky rep- 
resented by such receipts is property 
in controversy for all practical pur- 
poses, and plaintiff’s attorneys are en- 
titled to lien against such whisky to 
secure payment of amount allowed 
them for costs and fees, as against 
parties’ claims thereto, but such lien 
will not prevail over any subsequent 
vendee purchasing receipts without no- 
tice of litigation. Jud.Code § 24(26), 
as amended Jan. 20, 1936, 28 U.S.C.A. 
§ 41(26),—Stitzel-Weller Distillery vy. 
Norman, 39 F.Supp, 182. 

Fla. In insurer’s suit in interplead- 
er involving the proceeds of a life poli- 
cy claimed by deceased insured’s ad- 
ministrator and by person claiming by 
virtue of a gift of policy coupled with 
delivery, the trial court properly al- 
lowed insurer reasonable  attorney’s 
fees to be paid out of fund interplead- 
ed.—Miller y. Gulf Life Ins. Co., 3 So. 
2d 519. 

Md. $50 was proper allowance for 
fees to be paid tenant’s counsel for 
services in tenant’s 


interpleader suit 


rough, | wx ae 
in equitable interpleader 


" proceeding by insurance company which 
admitted its liability under life policy 


and sought to protect itself by inter- 
pleading rival claimants, 
was a “stakeholder” only in the sense 
that it admitted that it owed the money 


under the policy and had no defense | 


to its payment, insurance company’s 
counsel fees could not be allowed out of 
the fund paid into court. 12 P.S. § 
581; 17 P.S. § 282.—Metropolitan Life 
Ins. Co. v. Doty, 14 A.2d 878, 140 Pa. 
Super. 581. 

Under common law, statute, or equity 
powers of court,) a person applying 
for protection afforded by interpleader 
proceedings is not entitled, except in 
unusual circumstances, to have his 
counsel fees paid by the successful par- 
ty in the interpleader issue and the 
fund to which the successful party is 
legally entitled thereby reduced. 12 
P.S. § 581: 17 P.S. § 282.—Metronolitan 
Life Ins. Co. v. Doty, 14 A.2d 878, 140 
Pa.Super. 581. 

Tex.Civ.App. Where insurer, in ac- 
tion to recover proceeds of life policy, 
filed bill of interpleader between rival 
claimants and deposited face value of 
policy in registry of trial court, insurer 
was entitled to reasonable attorney’s 
fees to be paid out of money deposited 
in registry, and plaintiff’s assignee was 
entitled to have its judgment against 
Plaintiff liquidated out of balance of 
money, in registry, and remainder, of 
funds were to be awarded plaintiff.— 
Grand Lodge Colored K. P. of Texas 
v. Watson, 145 S.W.2d 601. 

Tex.Civ.App. Attorneys for insur- 
ance company which instituted inter- 
pleader suit to determine ownership of 
proceeds of a $1,000 life policy were 
allowed $100 for their services with the 
fees to be paid out of the proceeds of 
the policy.—Simpson vy. Clayton, 146 S. 
W.2d 504, error dismissed. 


Tex.Civ.App. Where life insurer ad- 
mitted its liability on policies and 
merely sought to ascertain who was 
entitled to proceeds of policies, as be- 
tween named beneficiary who allegedly 
had no insurable interest and independ- 
ent executor of insured’s estate, and in- 
surer seasonably filed interpleader, in- 
surer should not be penalized for fail- 
ure to pay proceeds of policies on de- 
mand, but was properly allowed attor- 
ney’s fees, to be deducted from _ pro- 
eeeds of policy. Vernon’s Ann.Civ.St. 
art. 4736.—Drane y. Jefferson Standard 
Life Ins. Co., 146 S.W.2d 526, error dis- 
missed, judgment correct. 
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Tex.Civy.App. Where insurer failed 
to pay to the beneficiary named in a 
life policy the proceeds’ thereof 
promptly upon demand and proof of 
death, as required by statute, and 
more than a year later and after suit 
had been filed on the policy and broth- 
er and sisters of insured had_ inter- 
vened, claiming proceeds of policy on 
ground that beneficiary wilfully 
brought about death of insured, insur- 
er paid proceeds of policy into regis- 
try of court to abide court’s judgment 
in the case, trial court’s action in 
taxing court costs against insurer was 
not reversible error, since it did not 
appear insurer exercised that degree of 
diligence and impartiality that the law 
required in order to secure for itself 
the benefits conferred upon a mere 
stakeholder under a proper bill of in- 
terpleader.. Vernon’s Ann.Civ.St. art. 
4736.—National Life & Accident Ins, 
Co. v. Thompson, 153 S.W.2d 322, error 
refused. P 
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La.App. The Interpleader Act 
makes no provision for the payment of 
costs as between claimants to a depos- 
jted fund, but it is customary for costs 
to be paid out of such funds. Act No. 
123 of 1922.—Standard Oil Co. of Lou- 
isiana v. Hightower, 3 So.2d 472. 

Where nonappealing parties in inter- 
pleader proceeding engaged in the con- 
test 
eurator ad hoc as did a party who 
appealed and whose demand was for a 


and which > 


in the trial court through their. 
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‘sum much smaller than combined 


claims of the nonappealing parties, ap- 
pealing party would not be condemned 
to pay the entire costs and trial 
court’s decree ordering that costs be 
deducted from the mass would not be 
disturbed. Act No. 229 of 1910.— 
Standard Oil Co. of Louisiana v. High- 
tower, 3 So.2d 472. . 

Pa.Com.Pl. Where there are rival 
claimants for insurance fund due from 
beneficial organization, and Court 
grants interpleader, and laws of the 
society allow attorney fee, the Court 
must, be judge of reasonableness of fee, 
under all the circumstances.—Prywara 
v. Bohach, 34 Luz.L.Reg.Rep. 131. 

Interpleader Act, 1836, does not pro- 
vide for counsel fee for petitioner or 
stakeholder, but, fee has been allowed 
where constitution and by-laws of bene- 
ficial society so provide—Prywara Vv. 
Bohach, 34 Luz,L.Reg.Rep. 131. 
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§ 17 

C.C.A.Ark. It is a matter of common 
knowledge that commercial whisky has 
an alcoholic content far in excess of 
any allowable per centum under Liq- 
uor Hnforcement Act of 1936, whether 
by weight or volume. Liquor Bnforce- 
ment Act of 1936, § 1 et seq., 27 U.S. 
C.A. § 221 et seq.—Flippin vy. U. S., 121 
F.2d 742. 


20 

Alaska, The a of intoxicating liq- 
uor is a_ business or trade that can be 
regulated, restricted, and prohibited 
under the police power, and is not a 
“useful business or trade.’—In re 
Naka’s License, 9 Alaska 1. 

Cal.App. The right of a_ wholesaler 
of distilled spirits to do business in 
state is a privilege granted by virtue of 
provisions of State Constitution and the 
statutes enacted to carry such provi- 
sions into effect. St.1935, p. 1123 et 
seq., § 1 et seq.; Const. art. 20, § 22.— 
Empire Vintage Co. v. Collins, 105 
LEROXG BSC ialy, 

Del.Gen.Sess. The right to sell liq- 
uor is not an inalienable right guard- 
ed by the Constitution nor one of the 
privileges and immunities of citizens 
of the. United States, and no vested 
right exists to obtain a liquor license 
which may not be reasonably circum- 
scribed by the Legislature in the ex- 
ercise of the general police power.— 
United Cigar-Whelan Stores Corpora- 


tion v. Delaware Liquor Commission, 


15 A.2d 442. 

Ill.App. There is no inherent right 
to sell intoxicating liquors, but it is 
state’s policy to consider such right 
permissive only.—Klopp vy. Benevolent 
Protective Order of Elks, Lodge No. 
281, 33 N.H.2d 161, 309 Il.App. 145. 

N.M. A citizen has no inherent right 
to sell intoxicating liquors and liquor 
business is attended with danger to the 
community and is subject to regula- 
tion or prohibition—Alamogordo Imp. 
Co. v. Prendergast, 109 P.2d 254, 45 
N.M. 40. 

Pa.Quar.Sess. As the conduct of the 
liquor business primarily rests with the 
Board, greater uniformity of penalties 
and enforcement is thereby promoted. 
—Appeal from Suspension of Restau- 
rant Liquor License, 42 Lack.Jur. 9. 

Tenn. There is no inherent right 
in a citizen to sell intoxicating liquors 
by retail in a municipality, and, since 
the business of selling liquor by retail 
is attended with danger to communi- 
ty, such business may be entirely pro- 
hibited or be permitted under such 
conditions as will limit to the utmost 
its evils; the manner and extent of 
regulation resting in discretion of mu- 
nicipality’s governing authority.—State 
ex rel. Saperstein v. Bass, 152 8.W.2d 
236, 177 Tenn. 609. 


§ 23 
C.C.A.Ohio. Under the WHighteenth 
Amendment, Congress had power to 


prevent or regulate the sale of dena- 
tured alcohol which was not usable as 
a beverage, and to that end could pro- 
vide for its taxation or for execution 
of bonds as a prerequisite to its use 
in manufacture. National Prohibition 
Act, tit. 2, § 1 et seq., 27 U.S.C.A. § 4 


§§ 71-80, 83; Revenue Act 1926, § 
26 U.S.C.A. Int.Rev.Acts, page 302; 
Denatured Alcohol Act 1906, § 1, 26 U. 
8.C.A. Int.Rev.Code, 
Const. Amend. 18.—U. 
Co., L119 B20) 235. ; 
30 (5) 
N.M. A _ citizen has no inherent 
right to sell intoxicating liquors and 
liquor business is attended with dan- 
ger to the community and is subject 
to regulation or prohibition.—Alamo- 
gordo Imp. Co. v. Prendergast, 109 P. 
2d 254, 45 N.M. 40. : 
Where the public health, peace or — 
morals call for the regulation or pro- 
hibition of any business, such as sale 
of intoxicating liquors, it may become ~ 
a superior public policy of the state © 
to so regulate it, though it does create © 
a monopoly.—Alamogordo Imp. Co. v. 
Prendergast, 109 P.2d 254, 45 N.M. 40. 


S. v. Glidden 


| 
Vv 


§ 34 ¥ 
C.C.A.Okl. The Oklahoma statute pro- 
hibiting importation of intoxicating 
liquors into the state without a per- 
mit and providing for issuance of per- — 
mit for importations of liquor for speci- _ 
fied purposes is constitutional and ~ 
hence the Federal Liquor Enforce-— 
ment Act of 1936 is applicable to Okla- 
homa and accused could be convicted — 
of unlawfully transporting and import- 
ing intoxicating liquor into Oklahoma ~ 
in violation of the federal act. °37 — 
Okl.St.Ann. § 41, et seq.; Liquor Hn- 
forcement Act of 1936, § 3.2: WiS:@ Ase 
§ 223.—Epps v. U. S., 112 F.2d 931. 
Ark. Under the 
Amendment of the Federal Constitu-— 
tion surrendering to each state the 
power to prohibit or eondition importa- | 
tions of intoxicating liquor in inter-_ 
state commerce into the state, in ab- 
sence of action by Congress prohibiting | 
or regulating transportation of intoxi- — 
eating liquor in interstate commerce, 


state of Arkansas has right to require ee 


those engaged in interstate transpor- — 
tation of liquors and using Arkansas 
highways and other state facilities and 
receiving police protection while en- | 
gaged in such commercial pursuit, to — 
procure from the Commissioner of Rev- 
enues a permit conforming to regula- 
tions not 


= 


permit. “Acts; 1935, Act 1093" USC tAga 


Const. Amend. 21.—Duckworth v. State, 


148 S.W.2d 656. .- ‘ 
Ark. The commissioner of revenues 


ee oui ee 
et sea:; tit. 3, §§ 1-10, 13, 27 US.C.A. Fe 


§ 3070; USCA. | 


7a 


Twenty-First 


inharmonious with statute 
but no revenue fee can be exacted for — 


Mf Its 


under his rule making power had the wie VA 


right to promulgate a rule regulating 
the transportation of alcoholic liq- — 
uors through the state of Arkansas in | 
interstate commerce and to require — 


that persons appointed by and respon- — 


sible to him should make inspections 
and to ignore inspections otherwise © 
made. Laws 1935, Acts 108, 109.— 
Hardin v. Spiers, 152 S.W.2d 1010. 

The commissioner of revenues has the 
power to designate at what times and 
from what places and over what high- 
ways he will permit cargoes of spirit- — 
ous liquors to leave the state in inter- 
state commerce, but the power must 
be exercised in a reasonable and not 
in an arbitrary manner. Laws 1935, 
Acts 108, 109.—Hardin v. Spiers, 152 
S.W.2d 1010. 


Conn. A state has the right either — 
to license and regulate, or to prohibit, 
the sale of intoxicating liquors.—State 
Wen cacgane: 20 A.2d 737, 128 Conn. 
160. 7 

Del.Ch. Under the police powers of 
the state, the Legislature has broad 
regulatory powers over the manufac- 
ture, distribution, sale, and transporta- 
tion of alcoholie  liquors.—Darling 
Apartment Co. v.: Springer, 15 A.2d 
670. 

Del.Gen.Sess. The control and super- 
vision of the traffic in alcoholic or in- 
toxicating liquors is peculiarly and 
particularly within the general police 
powers of a state, and Legisiature has 
plenary power to require occupational 
licenses before any one is qualified to 
deal in such liquor.—United Cigar- 
Whelan Stores Corporation y. Delaware 
Liquor Commission, 15 A.2d 442. — 

The Legislature can deny to all in- 


§ 34 


dividuals in the state the right to sell 
alcoholic liquors and can control the 
traffic through state-owned stores, and 
has the right to limit sales of liquor 
in such reasonable manner as the pub- 
lice welfare requires.—United Cigar- 
Whelan Stores Corporation v. Delaware 
Liquor Commission, 15 A.2d 442. 

Under the general police power, the 
Legislature’s control over traffic in in- 
toxicating liquors is a general control 
and is not limited to a consideration 
as to whether the proposed sale be 
made for consumption on or off the 
premises.—United Cigar-Whelan Stores 
Corporation v. Delaware Liquor Com- 
mission, 15 A.2d 442. 

Idaho. Under constitutional amend- 
ment giving legislature full power and 
/authority to control and regulate in- 
‘toxicating liquors for beverage pur- 
poses, legislature could authorize Idaho 
Liquor Board to employ legal counsel, 
as against contention that furnishing 
of legal counsel and assistants to 
Board was official duty of the attor- 
ney general. Laws 1939, c. 222, § 308; 
Const. art. 3, § 26,.as amended in 1934, 
see Laws 1935, p. 3875.—Taylor v. 
State, 109 P.2d 879. 4 

Ill.App. The regulation and control 
of the sale of intoxicating liquors by 
statute is a proper exercise of state’s 
“police power” binding on all engag- 
ing dn the traffic. Smith-Hurd Stats. 
ec. 43, § 135.—Klopp y. Benevolent Pro- 
tective Order of Elks, Lodge No. 281, 
33 N.H.2d 161, 309 Ill.App. 145. 

La. The Legislature has power to 
make it unlawful for persons to keep 
intoxicating liquor for the purpose of 


gale, and may delegate such power to 


police juries and municipal authorities 
where liquor traffic is prohibited by 


majority vote of qualified electors. Act 
No. 17, 0f 1935, Ist Hx.Sess. §§ 1, 2, 6. 
_ —State v. 
La. 783. 


6 
So.2d 212, 197 


The right to sell 


Emerson, 2 


Mo.App. intoxi- 


eating liquor is not a “natural right” 


i ditions, 
upon those to whom is extended privi- 
lege of engaging in such traffic.—State 


and state may impose limitations, con- 
burdens and_ responsibilities 


eae Klein vy. Balsiger, 151 S.W.2d 


N.J.Sup. The right extensively to 


regulate the sale of intoxicating liquors 


by retail is within the police power of 


the state—Board of Com’rs of Town of 


Phillipsburg v. Burnett, 14 A.2d 538, 


“495 N.J.L. 157 


Pa.Com.Pl. The constitutionality of 
the Pennsylvania Liquor Control Act, 


47 P.S. § 744—1 et seq., including the 


State Store System, has been upheld by 
the Supreme Court of Pennsylvania.— 
‘Crane v. Pennsylvania Liquor Control 
Board, 50 Dauph. 401. 

Tex.Cr.App. That the paragraph of 
Liquor Control Law defining illicit bev- 
erage sets forth more than one thing 
that can constitute an illicit beverage 
does not render the paragraph invalid 
because of “duplicity.” Vernon’s Ann. 
P.c. arts. 666—3 et seq., 666—42.— 
Wyble v. State, 147 S.W.2d 243. 

Wis. The legislature, in the exercise 
of the “police power,” may entirely 
prohibit traffic in intoxicating liquors 
for use as a beverage, or may license 
such traffic conditionally by imposing 
such restraints or conditions on li- 
censees as it considers necessary and 
reasonable in its judgment and discre- 
tion, even though the _ conditions 
coupled with the license may be so 
burdensome that the business cannot 
be conducted successfully thereunder. 
—Weinberg v. Kluchesky, 294 N.W. 
630, 236 Wis. 99. 


§ 35 
Ark. Under the Twenty-First 
Amendment of the Constitution of the 
United States, the state has the right 
to prohibit the sale of intoxicating liq- 
uors in the state and to make that 
legislation effective, may prohibit its 
importation into the state. U.S.C.A. 
Const. Amend. 21.—Hardin vy. Spiers, 
152 S.W.2d 1010. 
§ 33 
Pa.Quar.Sess. Where automobile was 
feized on charge of having been at sun- 
dry times used in violation of Liquor 


mi as Bie ap x a 
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Control Act, 47 P.S. § 744-1 et seq., 
petition for the forfeiture of the car, 
with answer by defendant denying al- 
legation to petition, testimony before 
Court revealing no search warrant ob- 
tained or served in the seizure, agent 
admitting that no illegal liquor or con- 
traband was found in the automobile at 
the time of seizure, another witness tes- 
tifying that the car was pointed out 
to the agent but that seizure not made 
until eight months later, during which 
time agent made no effort to obtain a 
search warrant. Seizure of the car un- 
lawful, and rule for forfeiture dis- 
charged.—Commonwealth y. Pittaro, 34 
Luz.L.Reg.Rep. 91. 

Pa.Quar.Sess. Where on release of 
claim by State Liquor Control Board, 
United States District Court grants re- 
lease of forfeiture of truck, such for- 
feiture by Federal agents, and truck 
awarded to finance corporation in 
which title was vested, such decision 
is controlling.—_Commonwealth y. Rady, 
34 Luz.L.Reg.Rep. 144, 


§ 39 

Colo. To make the sale of intoxi- 
cants to minors and inebriates unlaw- 
ful, regardless of intent is a reasonable 
regulation so long as the act amounts 
only to a misdemeanor. ’35 C.S.A. ¢ 
89, § 17(b)—Hershorn vy. People, 113 
P.2d 680. 

Del.Gen.Sess. The statute prohibit- 
ing the sale of alcoholic liquor in 
cigar stores is not unconstitutional as 
establishing an arbitrary and unreas- 


onable classification denying “equal 
protection of law.’ 42 Del.Laws, ec. 
186; U.S.C.A.Const. Amend. 14.— 


United Cigar-Whelan Stores Corpora- 
tion v. Delaware Liquor Commission, 
15 A.2d 442. 


§ 41 

C.C.A.Ark. The Oklahoma _ statute 
prohibiting importation of intoxicating 
liquor into the state without a permit, 
and providing for issuance of permit 
for importations of liquor for specified 
purposes, is not unconstitutional. 37 
OklSt.Ann. §§ 41-48.—Hinkle v. U. S., 
115 F.2d 217. 


Cal.App. Constitutional provision, 
giving state exclusive right and power 
to control, license, and regulate manu- 
facture, sale, purchase, possession, 
transportation and disposition of in- 
toxicating liquor within the state, vest- 
ed in state exclusive rights to license 
for purpose of revenue those engaged 
in manufacturing, dealing in, or han- 
dling intoxicating liquors. Const. art. 
20, § 22.—Three G Distillery Corpora- 
ion v. Los Angeles County, 116 P.2d 

The power to ‘tax’ intoxicating liq- 
uors as personal property of the own- 
ers is separate and distinct from the 
power to “regulate” the manufacture, 
dealing in and handling of the intoxi- 
cating liquors.—Three G_ Distillery 
Corporation y. Los Angeles County, 


116 P.2d 143. 
4 § 48 
Wis. The regulation of the sale of 
intoxicating liquors does not come 


within “equal protection of law” provi- 
sion of the federal constitution Wein- 
berg v. Kluchesky, 294 N.W. 530, 236 
Wis. 99, 

The statute which limits the time for 
keeping open “Class A’’ licensed liquor 
premises which sell intoxicating liq- 
uors only in the original packages or 
containers, to 9 o’clock p. m., but which 
permits ‘Class B’’ licensed liquor prem- 
ises dealing in intoxicating liquors con- 
sumed by the glass only on the prem- 
ises, and in the original package or 
container, in quantities of not more 
than one quart at any one time, to be 


consumed off the premises, until 1 
o'clock a, m., is not ‘unreasonable’, 
arbitrary”, “oppressive’’, or ‘‘discrim- 


inatory’, as to one operating under a 

“Class A’ license, nor does it deny to 

him the “equal protection of law.” St. 

1939, §§ 176.05(2), 176.06(2, 3).—Wein- 

bere Le Kluchesky, 294 N.W. 530, 236 
is. . 


54 
D.C.S.C._ The wrens of the South 
Carolina Tax Commission to enforce 
against United States Army Post Hx- 


ea a ad els 


0 
change the state statute imposing es li) 
cense tax on privilege of selling beer, 
tobacco products, etc., is a violation o 
immunity from state taxation enjoyed 
by ‘federal instrumentalities” under 
the Federal Constitution, notwithstand- 
ing provision in federal statute that 
no person shall be relieved from lia- 
bility for payment of any state sales 
or use tax on the ground that the tax 
is levied within a federal area. 4 U.S. 
GlA., S8813i(a)s 165 ACS: Cm March 10; 
1928, 35 St. at Large, p. 1089, .as 
amended.—U. S. v. Query, 37 F.Supp. 
972, affirmed Query v. U. S., 121 F.2d 


631. 
§ 61 

Utah. The provisions of the Liquor 
Control Act which relate to seizure 
and forfeiture of tangible personalty 
used in connection with violation of the 
act and which make character of such 
personalty as contraband subject to 
seizure and forfeiture depend upon 
purpose for which it is kept or used, 
and not upon ownership, are constitu- 
tional. Laws 1935, c. 48, §§ 42, 164, 
200, and §§ 165, 168, as amended by 
Laws 1937, c. 49.—Hemenway & Mos- 
er Co. v. Funk, 106 P.2d 779. 


§ 64 

Conn. The section of Liquor Con- 
trol Act providing that no stockholder 
of a corporation manufacturing or 
wholesaling alcoholic liquor shall lend 
money or otherwise extend credit to 
any permittee holding a retail liquor 
permit issued by Liquor Control Com- 
mission includes within its scope any 
eredit dealings, even though the trans- 
action has no relation to liquor busi- 
ness, and such section is not ‘‘arbitra- 
ry and unreasonable” merely because 
it comprehensively prohibits a permit- 
tee from receiving credit from a stock- 
holder in a brewing company, and the 
latter from extending such _ credit. 
Gen.St.Supp.1939, § 968e—State  v. 
Zazzaro, 20 A.2d 737, 128 Conn. 160. 

Under section of Liquor Control Act 
providing that no stockholder of a cor- 
poration manufacturing or wholesaling 
alcoholic liquor shall “lend money or 
otherwise extend credit, directly or in- 
directly’, to any permittee holding a 
retail liquor permit issued by Liquor 
Control Commission, the statutory pro- 
hibition has a direct and rational rela- 
tion to its purpose, and the section is 
not unconstitutional ag violative of 
“due process of law” clause on ground 
that quoted phrase describing forbid- 
den act defies accurate definition, and 
is vague and uncertain. Gen.St.Supp. 
1939, § 968e.—State v. Zazzaro, 20 A.2d 
737, 128 Conn. 160. 

The section of Liquor Control Act 
providing that no stockholder of a cor- 
poration manufacturing or wholesaling 
intoxicating liquor shall lend money 
or otherwise extend credit, directly or 
indirect.y, to any permittee holding a 
retail liquor permit issued by Liquor 
Control Commission is not unconstitu- 
tional as being ‘‘discriminatory’’. Gen. 
St.Supp.1939, 968e.—State v. Zazzaro, 
20 A.2d 787, 128 Conn. 160. 


§ 66 

U.S.Puerto Rico. Puerto Rican legis- 
lation prohibiting bulk shipments of 
distilled spirits is authorized by the po- 
lice power of Puerto Rico as applied to 
traffic in intoxicating liquors. Laws 
Puerto Rico 1936, 3rd Sp.Sess., No. 6, 
§ 44(b), as added by Laws Puerto 
Rico 1987, No. 149, § 4; Organic Act 
of Puerto Rico, 39 Stat. 151.—Bacardi 
Corporation of America v. Domenech, 
61 yS.Ct. 1219 Sli SUS. 150585) -L.Had: 
—, reversing Sancho v. Bacardi Cor- 
poration of America, 109 F.2d 57, cer- 
tiorari granted Bacardi Corporation of 
America vy. Sancho, 60 S.Ct. 888, 3809 
U.S. 652, 84 L.Ed. 1002. 

The legislature of Puerto Rico in the 
exercise of its police power has full 
authority to deal with the manufacture 
of, and tra in, intoxicating liquors, 
so far as the Island is affected, in the 
absence of a treaty violation, and the 
Puerto Rican legislature could absolute- 
ly interdict manufacture or sale, im- 
portation into the Island and exporta- 
tion from the Island. Organie Act of 
Puerto Rico, 39 Stat. 151.—Bacardi 


Ct. 219, 311 U.S. 150, 85 L.Ed. —, 


reversing Sancho y, Bacardi Corporation 


iy 


of America, 109 F.2d 57, certiorari 
granted Bacardi Corporation of Amer- 
ica v. Sancho, 60 S.Ct. 888, 309 U.S. 
652, 84 L.Ed. 1002. 

U.S.Puerto Rico. Puerto Rican legis- 
lation prohibiting bulk shipments of 
distilled spirits does not violate any 
right conferred by the Pan American 
Trade-Mark Treaty. Laws Puerto Rico 
1936, 3rd Sp.Sess., No. 6, § 44(b), as 
added by Laws Puerto Rico 19387, 
No. 149, 4; Pan American Trade- 


.Mark Convention, Feb. 27, 1931, 46 Stat. 


2907 et seq.—Bacardi Corporation of 
America v. Domenech, 61 S.Ct. 219, 311 
U.S. 150, 85 L.Hd. —, reversing Sancho 
v. Bacardi Corporation of America, 109 
¥.2d 57, certiorari granted Bacardi 
Corporation of America v. Sancho, 60 8. 
Ct. 888, 309 U.S. 652, 84 L.Ed. 1002. 

The Puerto Rican legislation prohib- 
iting bulk shipments of distilled spirits 
does not violate Federal Alcohol Ad- 
ministration Act. Laws Puerto Rico 
1936, 8rd Sp.Sess., No. 6, § 44(b), as 
added by Laws Puerto Rico 1937, No. 
149, § 4; Federal Alcohol Administra- 
tion Act, 27 U.S.C.A. §§ 201-211.—Ba- 
eardi Corporation of America vy. 
Domenech, 61 S.Ct. 219, 311 U.S. 150, 
85 L.Ed. —~, reversing Sancho y. Ba- 
eardi Corporation of America, 109 F.2d 
57, certiorari granted Bacardi Corpora- 
tion of America vy. Sancho, 60 S.Ct. 888, 
309' U.S. 652, 84 L.Ed. 1002. 


-§ 68 

Fla, A municipality has power to 
regulate the sale of intoxicating liquors 
within its territorial limits—City of 
Miami Beach y. State ex rel. Patrician 
Hotel Co., 200 So. 213. 

La. That a municipality adopted an 
ordinance regulating sale of intoxi- 
eating liquors for medicinal purposes 
to prevent a practice which municipal 
authorities deemed detrimental to peace, 
good order, and health was not suffi- 


cient to sustain validity of ordinance,’ 


and ordinance was void unless authori- 
ty for it could be feund either in spe- 
cific language of municipal charter, or 


fairly implied in owers expressly 
granted to municipality. Act No. 226 
of 1928.—City of Minden, v. David 


Bree Drug Ce., 197 So. 505, 195 La. 

A municipal ordinance of the city 
of Minden regulating sale of intoxicat- 
ing liquors for medicinal purposes and 
requiring that pharmacists secure per- 
mit for handling liquors for medicinal 
purposes was “ultra vires’? and void 
as unauthorized by special charter of 
municipality. Act No. 226 of 1928, §§ 
4, 18, 23; Act No, 17 of 1935, 1st Bx. 
Sess., §§ 1-3.—City of Minden v. David 
pees. Drug Co., 197 So. 505, 195 La. 

Tenn. The power to _ exercise a 
sound discretion is implicit 'in the 
power of a municipality to regulate re- 
tailers of liquor.—State ex rel. Saper- 


stein v. Bass, 152 S.W.2d 236, 177 
Tenn. 609. 
§ 69 
La. General grant of power to a mu- 


nicipality in its charter to enact. ordi- 
nances pertaining to the peace, safety, 
health, and general welfare of its in- 
habitants does not authorize enactment 
of ordinances regulating sale or use of 
intoxicating liquor for medicinal pur- 
poses, in view of charter provision ex- 
pressly limiting power of muncipality 
to regulate sale or use of intoxicating 
liquor for beverage purposes. Act No. 
226 of 1928, §§ 4, 18, 23.—City of Min- 
den v. David Bros. Drug Co., 197 So. 
505, 195 La. 791. 


A municipality could not regulate sale 
of intoxicating liquor for medicinal 
purposes under guise of regulating such 
sales for beverage purposes. Act No. 
17 of 1935, Ist Ex.Sess., §§ 1-3.—City of 
Minden v. David Bros. Drug Co., 197 
So. 505, 195 La. 791. 

Tex.Civ.App. Under its charter and 
provisions of statutes concerning power 
of cities to regulate use of property, a 
home-rule city has power to adopt an 


42 C.J. ANNO.—188 


Sv, at oad 


America v. Domenech, 
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ordinance prohibiting sale of beer in 
defined areas. Vernon’s Ann.Ciy.St. 
arts. 1011a to 1011j.—Hckert v. Jacobs, 
142 S.W.2d 374. . 

The Liquor Control Act is one of re- 
striction of sale of intoxicating liquors, 
and it was not intended as a limitation 
upon police powers of cities granted 
to them under home-rule amendment 
to constitution and by statutes concern- 
ing the powers of cities and the power 
of cities to regulate location and use of 
property. Vernon’s Ann.P.C, art. 667— 
10%; Vernon’s Ann.Ciy.St. arts. 1011la 


to 1011j, 1175, 1176; Vernon’s Ann.St. 
Const. art. 9, § 3.—Eckert v. Jacobs, 
142 S.W.2d 374. 


§ 70 

La. Under local option statute au- 
thorizing police jury to make prohi- 
bition “effective,” police jury could 
prohibit keeping, of liquor for sale. 
Act No. 17 of 1935, Ist Ex.Sess. §§ 1, 2, 
6.State v. Emerson, 2 So.2d 212, 197 
La. 783. 

The Legislature has power to make it 
unlawful for persons to keep intoxicat- 
ing liquor for the purpose of sale, and 
may delegate such power to police ju- 
ries and municipal authorities where 
liquor traffic is prohibited by majority 
vote of qualified electors. Act No. 17, 
of 1935, 1st Hx.Sess. §§ 1, 2, 6.—State 
v. Emerson, 2 So.2d 212, 197 La. 783. 

N.M. The number of saloons may 
be limited in municipalities and re- 
stricted to certain locations.—Alamo- 
gordo Imp. Co. vy. Prendergast, 109 P. 
2d 254, 45 N.M. 40. 

Tenn. Generally, the number of sa- 
loons in a municipality or in a par- 
ticular portion thereof may be validly 
limited by statute or ordinance when 
power to enact such ordinance is con- 
ferred on municipality.—State ex rel. 
Saperstein v. Bass, 152 S.W.2d 236, 177 
Tenn. 609. 

Tenn. Where board of commission- 
ers of city of Chattanooga elected to 
exercise power to regulate retailers of 
liquor by segregating retail liquor 
business to a described area of city, 
those persons whose property was left 
outside the area in which liquor stores 
could be licensed had no basis for 
complaint that their property was not 
included within such area. Priv.Acts 
1869-70, c. 4, § 9, as amended by Priv. 
Acts 1911, ¢. 10; Const.Tenn. art. 1, 
Secor arts well, 8; U.S.C.A.Const. 
Amend. 14, § 1, cl. 1.—State ex rel. 
Saperstein vy. Bass, 152 S.W.2d 236, 177 
Tenn. 

An amendment to ordinance regulat- 
ing retailers of liquor, whereby bound- 
aries of area in which liquor could be 
sold were changed so as to exclude 
property on which owner had erected 
a retail liquor store, was not an un- 
just discrimination against owner, not- 
withstanding that owner had erected 
store and obtained a _ retail liquor 
license immediately before amendment 
was adopted. Priv.Acts 1869-70, c. 4, 
§ 9, as amended by Priv.Acts 1911, ¢. 
10; Pub.Acts 1939, ec. 49, § 8.—State 
ex rel. Saperstein v. Bass, 152 S.W.2d 
236, 177 Tenn. 609. 


§ 71 

Tenn. The charter power of the city 
of Chattanooga to regulate retailers of 
liquor embraces authority to create 
areas within which such retailers can 
operate. Priv.Acts 1869-70, c. 4, § 9, 
as amended by Priy.Acts 1911, c. 10.— 
State ex rel. Saperstein v. Bass, 152 
S.W.2d 236, 177 Tenn. 609. 


There is no inherent right in a citi- 
zen to sell intoxicating liquors by re- 
tail in a municipality, and, since the 
business of selling liquor by retail is 
attended with danger to community, 
such business may be entirely prohib- 
ited or be permitted under such condi- 
tions as will limit to the utmost its 
evils; the manner and extent of reg- 
ulation resting in discretion of munici- 
pality’s. governing authority.—State ex 


rel. Saperstein v. Bass, 152 S.W.2d 
236, 177 Tenn. 609. 7 i 
Tex.Civ.App. Where zoning ordi- 


nance which prohibited sale of beer in 
defined areas defined the areas by ref- 


-nicipality.—City of Miami 


erence to an official “Use District Map” 
which was attached to, and by reference 
made a part of, ordinance, and map was 
always available for public inspection — 
and its correctness was not questioned, _ 
the ordinance, so far as zoning classifi- 
cation was concerned, was sufficiently is 
definite to readily disclose classification te 
of property, and ordinance was valid. 
—Eckert v. Jacobs, 142 S.W.2d 374. aia 
Where classification of property was 
made by duly enacted zoning ordinance 
prohibiting sale of beer in define@ 
areas, unless classification was shown ~~ 
to be unreasonable, arbitrary, or dis-— 
criminatory, ordinance was a_ valid 
regulation, and it was immaterial — 
whether area involved in suit to enjoin 
enforcement of ordinance was wholly baad 
commercial or partly residential ‘and 
partly commercial—kKckert vy. Jacobs, 
142 S.W.2d 374, 1 preg 
The fact that sale of intoxicants is 
accompanied with objections not com 
mon to other types of commercial en- _ 
terprises constitutes a valid ground for — 
a separate classification or prohibition : 
thereof by a city in a given commercial —_— 
area for protection of health, morals, 1 
safety, peace, and convenience of publfe. 
—HEckert v. Jacobs, 142 S.W.2d 374. | 
Where plaintiffs’ premises, which 
were affected by zoning ordinance pro- 
hibiting sale le beer in defined areas, 
were located upon a main traffic artery — 
of city and in/ vicinity of a university 
and in an area partly residential, there 
were ample grounds to sustain city’s 
classification prohibiting sale of liquors 
on premises.—Eckert vy. Jacobs, 142 §. 
W.2d 374. : f 
A zoning ordinance which prohibited 
sale of beer in defined areas was not~™ 
rendered invalid by a provision au- 
thorizing those already legally engaged 
in business of selling beer in the areas 
to continue such business, especial! 
where the provision disclosed a purpos 
to limit and eventually eliminate such 
nonconforming uses, and the provision 
did not amount to an unreasonable 
discrimination against others desiring 
to engage in additional nonconforming 
Leaergr eM vy. Jacobs, 142 S.W.2d 
5 ' ie 
A zoning ordinance which prohibited , 
sale of beer in defined areas was not — 
rendered discriminatory by the fact, if © 
such were true, that city officials may 
have acquiesced in some particular vie- 
lation of ordinance by permitting trans- 
fer of a nonconforming license to sell. 
beer from one person to another in — 
some other restricted area or by grant- 
ing an isolated permit to sell beer in 
some other prohibited area without 
official action thereon. by zoning board. 
Eekert v. Jacobs, 142 S.W.2d 374. — 
The acts of officials of a city in at- 
tempting to authorize violation of a 
valid zoning ordinance prohibiting sale 
of beer in defined areas, or failure to — 
enforee such ordinance, did not render 
ordinance invalid or inoperative.—Eec- 
kert v. Jacobs, 142 S.W.2d 3874. es 


§ 72 : 

Fla. A municipality may limit the 
number of permits or licenses to be 
issued for sale of intoxicating liquors 
within specified areas within the mu- ~ 

Beach vy. am 
State ex rel. Patrician Hotel Co., 200 — 
NOs ailios i 

La. An ordinance .of police jury eK 
making it unlawful to sell or keep for 
sale intoxicating liquor was not invalid — 
on ground that police jury had no au- 
thority to make possession of liquor 
unlawful, since mere possession was 
not made an offense. Act No. 15 of 
1934, as amended.—State v. HEmerson, 
2) 80.20.2125 197 La. 183. 

Me. An ordinance of city of Port- 
land requiring victualers without beer 
to procure a license costing $10 per an- 
num and victualers with beer to obtain 
a license costing $35 per annum was not 
discriminatory and illegal when applied 
to plaintiff, who owned and operated 
a restaurant wherein food and beer 
were dispensed and who allegedly held 
a state liquor license, since ordinance, 
with consequent inspection, was neces- 
sary to lessen diseases, and license fee 


§ 72 


was not unreasonable in amount to -in- 


sure continuous inspection and super-. 


vision over plaintiff's business of serv- 
ing beer with victuals. Pub.Laws 1933, 
€. 268, as amended; Priv. and Sp.Laws 
1917, ec. 160.—Donahue vy. City of Port- 
land, 15 A.2d 287. 

Tenn. That other corners of street 
intersection were occupied by commer- 
cial establishments and that locality of 
intersection was in a commercial zone 
was immaterial in determining whether 
an ordinance excluding area of inter- 
section, near which intersection a retail 
liquor store was located, from area in 

which retail liquor stores might be 
conducted, was discriminatory and ar- 
bitrary as applied to owner of the 


~ _ store. Priv.Acts 1869-70, c. 4, § 9, as 
amended by Priv.Acts 1911, ec. 10; 
Pub.Acts 1939, ec. 49, § 8 —State ex 


rel. Saperstein v. Bass, 152 S.W.2d 236. 
177 Tenn. 609. 
) An ordinance regulating retailers of 
; liquor, as amended to exclude location 
of a retail liquor store from area in 
which liquor stores might be operated, 
] did not, when applied to owner there- 
of, violate constitutional provision pre- 
: eluding Legislature from passing any 
jaw granting to any individual rights, 
_ privileges, immunities, or exemptions 
other than such as may be, by the 
same law, extended to any member of 
the community who may be able to 
bring himself within. provisions of 
such law. Priv.Acts 1869-70, ¢. 4, § 9, 
as amended by Priv.Acts 1911, ¢. 10; 
_ Pub.Acts 1939, ec. 49, § 8; Const.Tenn. 
' art, 11, § 8—State ex rel. Saperstein v. 
Bass, 152 8.W.2d 236, 177 Tenn. 609. 


§ 79 

Ky. The part of ordinance of fourth 
_ class city permitting a sale of liquor 

by the drink was void as violating 
statute forbidding the sale of intoxi- 
: ecants by the drink in other than cities 
- of the first, second and third class. 
 Ky.St.Supp.1939, §§ 2554b-114, 2554b- 
4 129.—Dunn y. Central City, 148 S.W.2d 
_ 347, 285 Ky. 482. 
 - ex.Civ.App. A zoning ordinance, 
prohibiting sale of beer in defined areas 
but excepting therefrom those already 
legally engaged in such business when 
_ ordinance took effect, did not contra- 
- yene provisions of Liquor Control Act 
; eoncerning municipal regulation of sale 
of beer. Vernon’s Ann.P.C. art. 667— 


} 
‘f 


‘ 


i 
p 


" ey ——Hekert v. Jacobs, 142 S.W.2d 


\ \ § 82 

' .. Fla. A license to sell intoxicating 
liquor is a matter of privilege and not 
of right—City of Miami Beach v. State 
_ ex rel. Patrician Hotel Co., 200 So. 213 
Ky. The liability created under pro- 
vision of Alcoholic Control Act of 1934 
requiring every person engaged in dis- 
tillation or manufacture of liquors to 
pay annual permit fee was not af- 
: fected by repeal of the act during per- 
mit year for which fee was claimed. 
Ky.St. §§ 465, 2554b-57;  Ky.St.Supp. 
~, 1938, § 2554b-114.—Commonwealth | y. 
dH. E. Pogue Distillery Co., 149 S.W.2d 

508, 285 Ky. 745. 
; Mont. All parts of the statute re- 
lating to the issuance of retail liquor 
licenses must be considered in connec- 
tion with the particular provision em- 
powering, authorizing and _ directing 
the liquor control board to issue li- 
eenses to qualified applicants as there- 
in provided. Laws 1937, c. 84, and e. 
84, § 3._State ex rel. McCarten y. Har- 

ris, 115 P.2d 292. 
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Cal.App. The Alcoholic Beverage 
Control Act providing for notice of 
hearing of complaint made against a 
liquor licensee, and a hearing, is not 
in conflict with constitutional provision 
conferring plenary jurisdiction upon 
the Board of Equalization to license and 
regulate the sale of intoxicating liquor, 
and the act merely regulates procedure 
and does not impair constitutional pow- 
er of Board of Equalization, nor at- 
tempt to regulate or define what juris- 
diction the board shall possess. Gen, 
Laws 1937, Act 3796, §§ 40, 41; Const. 
art. 20, § 22.—Irvine v. State Board of 
Hqualization, 104 P.2d 847. 

The Legislature may prescribe the 
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INTOXICATING LIQUORS 
procedure by which jurisdiction of 
the Board of Equalization is to be 
exercised in suspending or revoking 
license. of liquor licensee against whom 
a complaint has been made. Gen.Laws 
1937, Act 3796, §§ 40, 41;° Const. art. 
20, § 22.—Irvine v. State Board of 
Equalization, 104 P.2d 847. 

When legislative action prescribing 
mode in which the Board of Equaliza- 
tion shall exercise its jurisdiction does 
not circumscribe the board’s powers 
as derived from the Constitution, the 
action does no violence to jurisdiction 
of the board and does not interfere 
with the broad discretion lodged in 
the board to control issuance and can- 
cellation of liquor licenses, and it is 
only where the legislative action im- 
pairs the powers granted by the Con- 
stitution or defeats exercise of such 
powers that it is without force. Gen. 
Laws 1937, Act 3796! §§ 40, 41; Const. 
art. 20, § 22.—Irvine yv. State Board of 
Equalization, 104 P.2d 847. 

Cal.App. The Alcoholic Beverage 
Control Act imposing a tax upon all 
distilled spirits sold in state is a “reve- 
nue act’. St1935,- pp. 1123, et. seq., 
1132, §§ 1 et seq., 24—Empire Vintage 
Co. v. Collins, 105 P.2d 391. 

Iowa. The Beer Law provision re- 
quiring permit for right to sell beer 
is primarily a “police regulation” ra- 
ther than a “revenue act’’, and relates 
to an occupation or business regarded 
as requiring substantial restrictions, 
supervision, and control, for the protec- 
tion of the public welfare and morals. 
Code 1939, § 1921.095 et seq.—Soursos 
v. Mason City, 296 N.W. 807. 

N.J.Sup. Where licensees holding old 
plenary retail distribution _ licenses 
granted by board of commissioners of 
town of Phillipsburg appealed to State 
Alcoholic Beverage commissioner from 
enactment of a new ordinance by board 
of commissioners and from the granting 
of additional licenses thereunder, the 
commissioner, under proof and finding 
based thereon that public necessity and 
convenience did not warrant granting 
of the additional licenses, was authoriz- 
ed to revoke such licenses. N.J.S.A. 
33:1-1 et seq., 33:1-8, 33:1-5, 33:1-12, 


subd. 3a, 33:1-19, 33:1-22, 33:1-31, 
33:1-38, 33:1-40, 33:1-41—Board of 
Com’rs of Town of Phillipsburg vy. 


Burnett, 14 A.2d 533, 125 N.J.L. 157. 

Where board of commissioners of 
town of Phillipsburg adopted an ordi- 
nance fixing number of plenary retail 
distribution licenses, fact that new 
ordinance limited number of licenses 
to five, and permitted granting of li- 
censes. up to and inclusive of that num- 
ber did not require either board of 
commissioners or State Alcoholic Bev- 
erage Commissioner, on appeal by old 
licensees from new ordinance and 
granting of additional licenses there- 
under, to issue or to sustain issuing of 
licenses up to maximum, N.J.S.A. 33: 
1-1 | et seq.,= 33.21-3,). 33%1=5,), 33 112° 
SUbdee Sai gesslolLoy woos 2 oO emooe hole 
33:1-38, 33:1-40, 33:1-41.—Board “of 
Com’rs of Town of Phillipsburg v. 
Burnett, 14 A.2d 533, 125 N.J.L. 157. 

Where licensees holding old plenary 
retail distribution licenses granted by 
board of commissioners of town of 
Phillipsburg appealed to State Alcoholic 
Beverage Commissioner from enact- 
ment of new ordinance by board of 
commissioners and. from granting of 
additional licenses thereunder, commis- 
sioner was not authorized to repeal the 
new ordinance, since invalidating an 
ordinance fixing a maximum in number 
of licenses is not essential to accom- 
plishment of commissioner’s powers 
and duties. N.J.S.A. 33:1-1 et seq., 33: 
1-3, 33:1-5, 33:1-12, subd. 3a, 33:1-19, 
3321-22, 33:1-31, 33 :1-38, 33:1=40,:'33: 
1—41.—Board of Com’rs of Town of 
Phillipsburg v. Burnett, 14 A.2d 533, 
125 N.S: 

On certiorari to review decision of 
State Alcoholic Beverage Commissioner 
where commissioner’s decision wags so 
framed as to contain at its conclusion 
the directive provisions of an order 
and no other order than it was printed, 
Supreme Court would assume that 
decision was intended to serve double 


‘§ 4525g—31, 
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purpose of giving 


propriate order. N.J.S.A. 
geq.,. 3321-8, $83:1=5,. 8321-125 “subd. 
34.) 83el=19 4) Boleeens Oonk—olgmeOonee 


38, 33:1-40, 33:1-41.—Board of Com’rs 
of Town of Phillipsburg v. Burnett, 14 
AV2 db 338) 2 OVIN eli oie eee 

Pa.Super. The purpose of Liquor 
Control Act is not to give licensee a 
vested or irrevocable license, but rather 
to preserve and protect the public wel- 
fare. 47 P.S. §\744—1 et seq.—Com- 
monwealth v. Lyons, 15 A.2d 851, 142 
Pa.Super. 54. 

Pa.Quar.Sess. While Act of 1939, P. 
L. 806, 47 P.S. § 744-1001 et seq., re- 
mains effective or until successfully 
challenged, liquor licenses cannot be is- 
sued to exceed the limitation prescribed 
in said Act, except for hotels as there 
defined.—Anpeal of Fogarty, 34 Luz.L. 
Reg.Rep. 16. 


84 “ 

Ky. Where ordinance of fourth class 
city providing for licensing of retail 
sale of liquor by package did not limit 
number of liquor dispensaries which 
might be located within city and where 
applicant for license had met the re- 
quirements imposed by statutes and 
requirements of city ordinance, the city 
could not arbitrarily refuse him a li- 
cense, notwithstanding there were four 
liquor dispensaries within the city and 
the counsel had agreed that they would 
not increase that number. Ky.St.Supp. 
1939, § 2554b-97 et seq.—Dunn vy. Cen- 
en City, 148 S.W.2d 347, 285 Ky. 

Mo.App. A city ordinance, prohibit- 
ing the licensing of any person not a 

alified legal yoter and a taxpaying 
citizen of the municipality to sell in- 
toxicating liquor, was not in conflict 
with statute providing that such license 
should not be granted to any person 
not of good moral character and a 
qualified legal voter and a taxpaying 
citizen of the county, town, city or vil- 
lage. Rev.St.1939, § 4906, Mo.St.Ann. 
p. 4689.—State ex rel. 
Klein y. Balsiger, 151 S.W.2d 521. 

oF 


Del.Gen.Sess. A liquor license, when 
granted, does not constitute a vested 
and irrevocable right to sell liquor.— 
United Cigar-Whelan Stores Corpora- 
tion v. Delaware Liquor Commission, 
15 A.2d 442. b 

Ky. The right to transport alcoholic 
beverages in Kentucky is not an in- 
herent right, and when it exists it must 
exist by virtue of a compliance with 
the alcoholic beverage control law and 
as an incident to the character of li- 
cense held by the person claiming such 
right. Ky.St.Supp.1939, §§ 2554b-114, 
2554b-118, 2554b-120; Ky.St.Supp. 
1940, § 2554b-113.—Commonwealth, for 
Use and Benefit of City of Hazard, vy. 
Day, 152 S.W.2d 597, 287 Ky. 176. 

Ky. The license issued by the Com- 
monwealth to engage in wholesale liq- 
uor business in Kentucky grants to 
wholesaler the incidental right to 
transport such beverages as he is au- 
thorized to sell from his licensed place 
of business only to licensed retailers, 
in his own trucks, in the manner pre- 
scribed by law, and municipality has 
no power to impose a tax on licensed 
wholesaler for privilege of transporting 
alcoholic beverages into municipality 
from his premises or place of business 
outside municipality. Ky.St.Supp.1939, 
§§ 2554b-114, 2554b-118, 2554b-120.— 
Commonwealth, for Use and Benefit of 
City of Hazard v. Day, 152 S.W.2d 
597, 287 Ky. 176. 

A municipality may impose a license 
tax on liquor wholesaler located or do- 
ing business within its jurisdiction, 
but cannot impose a tax on the privi- 
lege of transporting alcoholic beverages 
into the municipality by licensed 
wholesaler having incidental right to 
transport such beverages as he is au- 
thorized to sell from his licensed place 
of business to licensed retailers in his 
own trucks. Ky.St.Supp. 1939,  §§ 
2554b-114, 2554b-118, 2554b-120.— 
Commonwealth, for Use and Benefit of 
City of Hazard v. Day, 152 S.W.2d 
597, 287 Ky. 176. 

N.J.Sup. The holder of a plenary 
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commissioner’s con- 
clusions,and of constituting the ap- 
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irae n 
~~ also sell 
_ ises, and may choose to do one or the 


other or both. N.J.S.A. 33:1-1 et seq.; 
33:1-9; 33:1-12, subds. 1, \8a.—South 


Jersey Retail Liquor Dealers Ass’n v. 


Burnett, 14 A.2d 487, 125 N.J.L. 105. 

N.J.Sup. The fact that liquor li- 
censee did not avail itself of all priv- 
ileges conferred by license did not al- 
ter character of the license.—City of 
Wildwood vy. Garrett, 17 A.2d 475, 126 
N.J.L. 203. 


Tex.Civ.App. A permit to sell and 


dispense liquor for medicinal purposes 


does not constitute a “property right” 
but is a purely “personal privilege’ 
revocable for causes stated in stat- 
ute, to which holder of permit assents 
by accepting permit. Vernon’s Ann.P. 
C. arts. 666—2, 666—5, 666—6; art. 
666—12, subd. 3; arts. 666—13, 666— 
15(18), 666—41.—Texas Liquor Control 
Board v. Cannon, a S.W.2d 927. 
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Pa.Quar.Sess. The requirement of 
section 409(b) of the Pennsylvania Liq- 
uor Control Act of June 16, 1937, P. 
L. 1762, 47 P.S. § 744—409, that all ap- 
plications for renewal of licenses be 
filed at least 60 days before their ex- 
piration date,,is mandatory, and a 
court has no authority to permit such 
an application to be filed nunc pro tunc 
at a later date.—In re Borota’s License, 
39.D. & C) 500. 

Pa.Quar.Sess. The action of the 
Pennsylvania Liquor Control Board in 
refusing to renew a retail liquor li- 
cense and to transfer it to the adjoin- 
ing premises, which had been pur- 
chased by the licensees, solely on the 
ground of a restrictive covenant against 
taverns contained in the chain of title, 
will be reversed on appeal where it ap- 
pears that the neighborhood is entirely 
a business one, that in the immediate 
neighborhood there are two licensed 
taverns, a State liquor store, and a 
delicatessen store with a retail dis- 
penser’s license; where a tavern had 
been conducted upon the licensed prem- 
ises without complaint for eight years; 
and where it appears that in reliance 
on the board’s action in granting a 
license for the premises to the licensees 
for the past four years, they had pur- 
chased and improved the adjoining 
property at considerable cost.—In re 
Kelly’s License, 39 D. & C. 597. 

Pa.Quar.Sess. The - renewal and 
transfer of a liquor license was re- 
fused, where the physical arrangements 
and appearance of the premises .ap- 
parently left little to be desired, but 
the operation under the license in- 
volved repeated violations of law and 
the creation of a distinct nuisance, not 
only to adjoining property owners and 
business establishments, but also to the 
public at large.—Appeal of Weinstein, 
89 PAL... 129: 
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Pa.Super. On appeal from an order 
refusing to renew or transfer a liquor 
license, inquiry is limited to the ques- 
tion of jurisdiction and the regularity 
of the proceedings. 47 P.S. § 744— 
404.—Appeal of Weinstein, 21 A.2d 
431 


In proceeding for renewal and trans- 
fer of liquor license, where liquor con- 
trol board relied solely on testimony 
of remonstrants, failure of board to 
produce any witnesses was not an ir- 
regularity requiring reversal of its de- 
cision since if testimony made out a 
ease of law violation and if found to be 
eredible, court would sustain board’s 
action. 47 P.S. § 744—404.—Appeal of 
Weinstein, 21 A.2d 431. 

Proceedings for renewal and_ transfer 
of liquor license were not rendered de- 
fective because liquor control board 
was not represented by a member of 
the department of justice in accord- 
ance with statute where board relied 
upon testimony of remonstrants and 
applicants were not injured or preju- 
diced by absence of counsel for the 
board. 47 P.S. § 744—404.—Appeal of 
Weinstein, 21 A.2d 431. 

Where applicants for renewal and 
transfer of liquor license had ceased to 
operate a restaurant at their old loca- 


tion prior to 


x. ; 


sued therefor and immediately after 
presenting their application for renewal 
they filed their application for transfer 


‘to new location, applicants were not 


harmed by alleged failure of liquor 
eontrol board to give ten days’ notice 
of objection to renewal of license as 
required by statute. 47 PS. 744— 
peg ede of Weinstein, 21 A.2d 


Where hearing on application for re- 
newal and transfer of liquor license 
was waived by petitioners so that an 
appeal could be filed forthwith in the 
court of quarter sessions, any irregu- 
larity in the proceedings was ‘‘waived” 
and the court had jurisdiction of con- 
troversy and over the parties and its 
competency could not be successfully 
challenged on appeal. 47 P.S. § 744— 
ier boas of Weinstein, 21 A.2d 


Pa.Quar.Sess. On an pppeal from the 
refusal of the Liquor Control Board 
to permit. the appellant to file, nunc 
pro tunc, an application for renewal 
of his restaurant. liquor license which! 
had expired on January 31, 1940, the 
record indicated, inter alia: that on 
January 5, 1940, the Board had re- 
fused an application to transfer the li- 
ecense to another party; that on ap- 
pellant’s request, a hearing as to the 
transfer was held on February 1, 1940, 
but on February 15, 1940, the transfer 
was again refused; that on February 
3, 1940, the appellant had filed an ap- 
plication for renewal; and that on 
February 13, 1940, this application was 
refused because it had not been filed 
“at least sixty days before the ex- 
piration date of same,’ as required by 
Section 409(b) of the Liquor Control 
Act, 47 P.S. § 744-409. Held, that the 
provisions of Section 409(b) relating 


to the time within which an application | 


for renewal of a license must be filed 
are mandatory,-and that the appeal 
must, therefore, be dismissed.—Borota 
vy. Hitchler, 49 Dauph. 105. 

“Pa.Quar.Sess. Where application for 
transfer and renewal of license is re- 
fused by State Liquor Control Board 
on alleged grounds that applicant was 
not bona fide proprietor and the only 
one who had invested money in, or 
would receive profits from, the estab- 
lishment, and that the place did not 
bear a good name; and evidence dis- 
closes that applicant was sole owner 
of the property for many years, had 
made extensive repairs at her own 
expense, had run the business. inde- 
pendently of her husband, and that 
there was nothing against the character 
of the place which met all the physical 
conditions required by law. Held, that 
the action of the Board in refusing li- 
cense will be over-ruled and license di- 
rected to be issued.—Appeal of Geklin- 
sky, 41 Lack.Jur. 90. 

Pa.Quar.Sess. In case of appeal from 
action of State Liquor Control Board 
in refusing application for transfer and 
renewal of liquor license, it appears 
from testimony that conduct of the 
petitioner-applicant for transfer, his fi- 
nancial status and business. transac- 
tions, as well as of the owner of the 
real estate and the condition of its 
ownership, are uncertain and unsatis- 
factory, and also discloses prior revoca- 
tions of the license and other suspicious 
circumstances giving evidence of bad 
faith, such as failure of petitioner-ap- 
plicant to state former arrest and con- 
viction of crime and evidence that he 
is not the only person interested in the 
business. Held, that appeal of petition- 
er-applicant from action of Liquor Con- 
trol Board in: refusing transfer of li- 
cense will be dismissed.—Common- 
wealth v. Fastiggi, 41 Lack.Jur. 97. 

Pa.Quar.Sess. Control Board refused 
license to club where the same had had 
a license for two years with no com- 
plaints and cause of refusal an infer- 
ence that it was a ‘‘one-man club” but 
with no evidence that at the time of 
application it was other than legitimate 
successor to original incorporators, no 
one objecting to charter in hands of 
present membership, no question of 
legitimacy of succession, books and rec- 
ords showing bona fide organization. 
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expiration of license is- Held, refusal of such license arbitrary 


_exceeded.—_In re Horton Tp. Sports- 
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and license ordered to issue.—Appeal of 
Ivory Rod Club, 34 Luz.L.Reg.Rep. 8. 
Pa.Quar.Sess. Fact that licensee un- 
der twenty days’ suspension did not — 
file application for renewal of license 
should not in justice deprive owner of 
the privilege of preserving license to 
the premises, where nothing urged Wy 
against the reputation of the place— | 
Appeal of Duffy, 34 Luz.L.Reg.Rep. 142. — 
108 tae 


§ . 
Pa.Quar.Sess. The Act of June 24 
1939, P.L. 806, 47 P.S. § 7441001 et 
seq., does not restrict the further is- 
suance of club liquor licenses to bona 
fide clubs in a municipality, even 
though its quota for retail licenses is 


men’s Club License, 41 D. & C. 261. = — 


§ 110 Riles, 
D.C.Ky. The Fort Knox Post Hx- — 
change is an “instrumentality of the 
United States” within resolution pro- 
viding that no person shall be relieved 
from sales or use tax on ground that ~ 
the sale or use occurred in whole or 
in part within a federal area but ex- 
empting the sale or use of property  ~— 
sold by the United States or an instru- 
mentality thereof to an authorized ¥ 
purchaser and hence neither post ex- 
change nor post exchange officer was © 
required to purchase a license author- — 
izing them to engage in business of | ~ 
selling malt beverages, and common- 
wealth of Kentucky was without right ~ 
to levy or to impose ‘its regulatory — 
statutory provisions on sale of malt 
beverages by brewing company to the 
post exchange for resale to authorized ~~ 
purchasers. Ky.St. §§ 2376, 4281c-2,| 
4281c-7; Ky.St.Supp. §§ 2554b-97 to 
2554b-222; 4 U.S.C.A. § 13 et seq., and 
§§ 13(a), 15(a, b).—Falls City Brew- | 
ing Co. v. Reeves, 40 F.Supp. 35. 
Fla. The statute creating and de- 
fining territorial boundaries of city of, 
Ormond is prima facie and presumptive- 
ly valid, so that lands included within 
such boundaries are within the de jure ~ 
jurisdiction of a de jure municipality, — 
and owner desiring to sell liquors on s 
such lands must pay city license tax, 
Sp.Acts 1931, ¢c. 15401.—Riviera Club 
v. City of Ormond, 2 So.2d 721. ue ae 
Shey Re 
Ky. Under provision of Alcoholic 
Control Act of 1934 requiring every _ 
person engaged in distillation or manu- 
facture of liquors to pay annual per- 
mit fee, owner of distillery, which did — 


aN 
i 


ira: 
not manufacture or distill any whisky — Sy 
during year 1937-1938, but which sold, 
stored, transported and bottled such 
liquor made in previous years, was en- — 
gaged in business of “manufacturing” oi 
or ‘‘distilling’” during year 1937-1938, 
within meaning of act, so as to be re- ~ 
quired to obtain a manufacturer’s per- ty 
mit. Ky.St..§ 2554b-57; Ky.St.Supp. 
1938, § 2554b-114.—Commonwealth v. 
H. WB. Pogue Distillery Co., 149 S.W.2d 
508, 285 Ky. 745. 7 “ye 


§ 120 ; eo 
Ky. Under section of the Alcoholic a 
Beverage Control Act providing that li- 
censes issued under section relating to — 
Package Licenses and Drink Licenses 
and licenses issued under section \_ 
relating to Special Licenses shall be 
considered inconsistent with every oth- 
er, and that holder of one _ license 
shall be ineligible to hold another, a 
except that holder of Retail Pack- ‘ 
age License may hold a_Retail Drink 
License, the phrase ‘Retail Drink  ~ 
License” is not ‘generic’ and _ in- a 
clusive of Retail Drink License and fy 
Special License, and holder of Special ; 
License is not eligible to hold Retail oP 
Package License. Ky.St.Supp.1939, §§ r 
2554b—114, 2554b—122, 2554b—123, 
2554b—126(7), 2554b—127(7), 2554b— 7 
128.—Pendennis Club y. Alcoholic Bey- 


erage Control Board, 151 S.W.2d 488, a 
287 Ky. 49. : 
Mo.App. The statute, specifying 


qualifications of persons to whom li- 
ecense to sell intoxicating liquor may be 
granted, requires that licensee be both . 
a legal voter and a taxpaying citizen fe. 
of the county, town, city or village 
wherein he seeks to engage in liquor 
traffic. Rev.St.1939, § 4906, Mo.St. 


§ 120 


Ann. § 4525g—31, p. 4689.—State ex 
rel. Klein vy. Balsiger, 151 S.W.2d 521. 
Statute, specifying qualifications re- 
quired of licensee to sell intoxicating 
liquors, may fix different qualifications 
for an individual than for a corpora- 
tion seeking such license. Rey.St.1939, 
§ 4906, Mo.St.Ann. § 4525g—31, p. 
4689,—State ex rel. Klein vy. Balsiger, 
151 S.W.2d 521. 
Pa.Quar.Sess. Under the Pennsylva- 
nia Liquor Control Act of June 16, 
Meee Lue2,, 47 b.S. § v7144——-1) vet 
seq., an application for liquor license 
will be refused where it is shown that 
applicant will not devote all of his time 
to the operation of the establishment 
in question, and will not be its sole 
bona fide proprietor, and that appli- 
- eant’s wife, who will be associated with 
the business, is not of good reputation. 
--—In re Levan’s Application for Liquor 
- icense, 56 Montg. 211. 

_ -‘Tex.Civ.-App. The annual $2 fee re- 
- quired for issuance of permit to oper- 
ate a retail drug store is required for 
revenue purposes and hence can be 
paid at any time during year covered 
y permit, but requirement that ap- 
- plicant for permit must have operated 

a registered pharmacy for two years 
next preceding date of application for 
. permit is the controlling test as to 
whether applicant is entitled to issu- 
ance of permit. Vernon’s Ann.P.C. 
arts. 666—2, 666—5, 666—6; art. 
| 666—12, subd. 3; arts. 666—13, 666— 
- 15(18), 666—41; Vernon’s Ann.Civ.St. 
art. 4542a, § 1 et seq., §§ 17, 19, 20.— 
_ Texas Liquor Control Board v. Cannon, 
147: S.W.2d 927. 


§ 121 
_ ©.0.A.7. Under Federal Alcohol Ad- 


period prior to date of application, a 
_ petitioner which with certain of its 
- presidents had been convicted of of- 
fenses subsequent to date of original 
application, but prior to final amend- 
ment constituting a vital part of ap- 
plication as finally heard, was not en- 


‘ve eation” included all of time during 
which application should be pending 
including final hearing. Federal Alco- 
hol Administration Act § 4(a) (2) (A), 
27 U.S.C.A. § 204(a) (2) (A).—Monareh 
he Beer bating Co. v. Alexander, 119 F.2d 
9 


_ Pa.Quar.Sess. Remote convictions for 
minor offenses do not bar the applicant 
from obtaining a beer_distributor’s li- 
~eense.—In re Smith’s Distributor’s Li- 
- cense Case, 19 Leh.L.J. 52. 

 Pa.Quar.Sess. Where, on appeal from 
the Liquor Control Board, 47 P.S. § 
744-901 et seq., refusing the applica- 
~ tion of the appellant for a liquor li- 
-. eense, it was shown that in the prior 
- jicense year the appellant had a license 
and permitted prostitutes to frequent 
his licensed premises, the order of the 
Liquor Control Board was sustained.— 
- In re Smith’s Liquor License, 54 York 


§ 122 

Mo.App. Under statute and city or- 
-dinance specifying qualifications of 
those to whom a license to sell intoxi- 
eating liquor may be granted, city was 
not required to issue a license to appli- 
’ eant, who was a resident of another 
city in same county, to sell intoxicating 
liquor in the original package in a drug 
store owned and operated by applicant 
in the city from which such license was 
sought. Rev.St.1939, § 4906, Mo.St. 
Ann. § 4525¢—31, p. 4689.—State ex 
rel. Klein y. Balsiger, 151 S.W.2d 521. 
Pa.Quar.Sess. The Malt Beverage Li- 
-. cense Law, 47 P.S. § 84 et seq., re- 
quires only that the applicant be a 
resident, domicile is not demanded.— 
In re Smith’s Distributor’s License 

Case, 19 Leh.L.J. 52. 

§ 123 

Conn, Under zoning ordinance pro- 
viding that when an existing package 
liquor store has been ‘discontinued’’ 
for 40-day period the use should not 
be resumed except in conformity with 
prior provision of the ordinance that 
no premises should be used as a pack- 
age store if they are located within 1,- 


titled to permit, since ‘‘date of appli- » 
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000 feet of an existing package store, a 
use of premises as package store is not 
“discontinued” by mere temporary sus- 
pension for a reasonable time for rea- 
song beyond the owner’s control, where 
there exists a manifested intention on 
part of the owner to resume the use 
as soon as a tenant can be obtained.—~ 
Ullman ex rel, Eramo y. Payne, 16 A.2d 
286, 127 Conn. 239. 

Where operator of package Hquor 
store vacated premises and sold certain 
display cases to owner of premises, and 
premises remained vacant from July 1, 
1939 to November 8, 1939, when owner 
who was attempting to rent premises 
for package store rented them tempo- 
rarily to photographer on month to 
month basis, and on January 1, 1940, a 
package dealer agreed to lease the prem- 
ises, use of premises as package store 
was not “discontinued” within zening 
ordinance provision that when an exist- 
ing package store has been discon- 
tinued for 40-day period the use should 
not be resumed except in conformity 
with provision of ordinance that no 
premises should be used as a package 
store if they are located within 1000 
feet of an existing package store.— 
Ullman ex rel. Hramo v. Payne, 16 A. 
2d 286, 127 Conn. 239. 

Fla. A municipality had the power 
to enact an ordinance which would 
preclude the issuance of a retail liquor 
license to a person otherwise qualified 
to engage in business at a place com- 
ing within the ban of the ordinance 
notwithstanding place had been con- 
structed for that purpose ‘and had 
theretofore been used exclusively for 
such purpose.—City of Miami Beach v. 
State ex rel. Patrician Hotel Co., 200 
So. 213. 

Mont. The statutory provision re- 
quiring the liquor control board to is- 
sue licenses to qualified applicants is 
limited by subdivision of a following 
section which provides that no license 
shall be issued to a person whose 
premises do not conform to provisions 
of the statute or to the board’s rules 
and regulations made _ thereunder. 
Laws 1937, c. 84, § 3, and § 10, subd. 
5,—State ex rel. McCarten vy. Harris, 
115, P.2d: 292. 

The. possession of suitable premises 
is a qualification which applicant for a 
retail liquor license must possess, 
Laws 1937, c. 84, §§ 3, 6, 8, and § 10, 
subd. 5.—State ex rel. McCarten vy. 
Harris, 115 P.2d.292.. ~ 


The discretion of the liquor control 
board extends to determining qualifica- 
tions, such as suitability of premises, 
for which retail liquor license is 
sought, and if in due exercise of its 
discretion the board finds that the 
qualifications exist, the license must 
be issued and board has no discretion 
to refuse it for extraneous reasons. 
Laws 1937, §§ 3, 6, 8, and § 10, subd. 
5.—State ex rel. McCarten y. Harris, 
115 P.2d 292. 


N.Y.Sup. <A liquor store operated at 
“288 Hast 204th Street” was not on 
the ‘“‘same street or avenue” as a liquor 
store located at ‘3135A Bainbridge 
Avenue’, within meaning of provision 
of Alcoholic Beverage Control Law 
prohibiting issuance of retail license to 
sell liquor or wine for off-premises 
consumption for premises located with- 
in 1,500 feet of any premises holding 
a similar license on the same _ street 
or avenue, where by a_ resolution 
adopted by the board of aldermen the 
street and the avenue, which originally 
bore the same name, were given differ- 
ent names, though the thoroughfare 
physically remained the same ag before 
the change of name. Alcoholic Bey- 
erage Control Law, § 105, subd. 4.— 
Pincus v. Kall, 29 N.Y.S.2d 586. 

Pa.Quar.Sess. Refusal of board to 
grant license because church located 
less than 300 feet distance from pro- 
posed licensed place will be sustained, 
even though a licensed place was lo- 
cated on same premises before erection 
of church, but at time of license ap- 
plication there was no license attaching 
to the premises.—In re Application of 
Schott for Retail Liquor License, 35 
Luz.L.Reg.Rep. 68. 


ie 


ies 


Measuring from “back entrance of 


t 


one to front entrance of the other or — 
as adopted by board in- 


vice versa, 


Li? 


estimating distance, not improper, even 


though such distance is shorter than 
from front to front.—In re Application 
of Schott for Retail Liquor License, 35 
Luz.L.Reg.Rep. 68. 

Pa.Quar.Sess. 
of the Beverage License Law approved 
June 16, 1937, P.L.1827, page 1833, 47 
P.S. § 84 et seq., thereof, the Penn; 
sylvania Liquor Control Board, 47 P.S. 
§ 744-901 et seq., has a discretionary 
power to grant or refuse a new license 
or the transfer of any license to a 
new location which is within three hun- 
dred feet of any church, hospital, 
charitable institution, school or public 
playground.—In re Haston Athletic Club 
License, 27 North. 349. 

Tex.Civ.App. The provision of the 


Liquor Control Act that any pharmacy. 


for which a permit to sell or dispense 
liquor is sought must have been in 
operation as a pharmacy for at least 
two years, is to be construed as_ re- 
ferring to the two years next preceding 
the filing of the application, and not 
as referring to any two-year period 
transpiring at any time in the past, 
prior to the filing of the application, 
and hence owner of drug store which, 
though operated for a number of years, 
had been closed for a period of 50 days 
within two years of date of applica- 
tion for permit, while it was being 
advertised for sale by the tax collec- 
tor and while it was owned by county, 
was not entitled to a permit. Vernon's 
Ann.P.C. arts. 666—2, 666—15(18); 
Vernon’s Ann.Civ.St., art. 4542a, §§ 19, 
20.—Connell v. Texas Liquor Control 
Board, 142 S.W.2d 732. 


Tex.Civ.App. The word “pharmacy”, 
within statute providing that any 
pharmacy for which a permit to sell 
and dispense liquor for medicinal pur- 
poses is sought must be a bona fide 
pharmacy and must have been in op- 
eration as a pharmacy for at least 
two years in political subdivision in 
which Wee is sought, means a duly 
registered pharmacy. Vernon’s Ann. 
P.C. art. 666—15(18).—Texas Liquor 
ones Board vy. Cannon, 147 S.W.2d 


The Liquor Control Board’s refusal 
to issue medicinal permit to sell or 
dispense liquor on ground that phar- 
macy board could not make certificate 
to maintain retail pharmacy operate 
retroactively constituted a “collateral 
attack’ governed by same rules as a 
collateral attack on a judgment of 
court, and hence could not prevail un- 
less it appeared that issuance of per- 
mit by pharmacy board was beyond 


its jurisdiction. Vernon’s Ann.P.C. 
arts. 666—2, 666—5, 666—6; art. 
666—12, subd. 3; arts. 666—13, 666— 


Vernon’s Ann.Civ.St. 


Where pharmacy board issued a per- 
mit to operate retail pharmacy on De- 
cember 7, 1939, to be effective from 
June 1, 1939, to May 81, 1940, and 
permit issued June 7, 1946, was ante- 
dated June 1, 1940, pharmacist’s ap- 
plication for permit to sell or dispense 
liquor for medicinal purposes was 
properly denied by Liquor Control 
Board on ground that pharmacy had 
not been in operation for two years 
next preceding filing of application, 
since pharmacy board cannot make 
permits retroactive. Vernon’s Ann.P.C. 
arts. 666—2, 666—5, 666—6; _ art. 
666—12, subd. 3; arts. 666—13, 666— 
15(18), 666—41; Vernon’s Ann.Civ.St. 
art. 4542a, § 1 et seq., §§ 17, 19, 20. 
—Texas Liquor Control Board vy. 
Cannon, 147 S.W.2d 927. 


§ 124 

C.C.A.7. Where plan for reorganiza- 
tion of executive branch of federal 
government had abolished Federal Al- 
cohol Administration and transferred 
its functions to Secretary of the Treas- 
ury, and Secretary of the Treasury had 
delegated to Deputy Commissioner au- 
thority to pass upon applications for 
basic permits under Federal Alcol) 


Under the provisions | 


Ww 


t 


: 


Pp 

tion Act 4(b), 27 U.., 
S.C.A. §§ 4(b) ; Reor- 
anization Plan No. 38, Areisiea Bese Oly 
§ 133t note.——Monarch Distributing Co. 
v. Alexander, 119 F.2d 953. 

Mont. The state liquor control board 
has no statutory authority to delegate 
to a local majority or to any other 
agency, its discretionary power in 
matter of issuing retail liquor licenses. 
Laws 1937, c. 84.—State ex rel. Mc- 
Carten v. Harris, 115 P.2d 292. 

Pa.Quar.Sess. 
sylvania Liquor Control. Board, 47 P.S. 
§ 744-901 et seq., have no right to 
search the person of a licensee.—Com- 
monwealth y. Horcher, 38°D. & C, 114. 

R.I. Under statutes empowering 
division of intoxicating beverages 
whose powers are conferred’on Liquor 
Control] Administrator to issue manu- 
facturers’, wholesalers’, and retailers’ 
class G@ licenses, and authorizing town 
councils or license boards of the sev- 
eral towns and local bodies of the 
several cities of the state to issue all 
other licenses, Liquor Control Adminis- 
trator was without power to issue a 


retailers’ class A license. Gen.Laws 
1938, c. 162 et seq.; ec. 164, § 4; Pub. 
Laws 1939, ¢c. 660, §§ 236-238, 243, 


245.—Beleonis  v. 
701. 


Brewster, 14 A.2d 


§ 127 

Fla. Where application for retail 
liquor license was made by named in- 
dividual alone, there was no duty to 
issue a license te a hotel company 
not named in the application.—City 
of Miami Beach v. State ex rel, Patri- 
cian Hotel Co., 200 So. 213. 

Pa.Quar.Sess. The Act of November 
295, 29335) Poly 16, -A8)° 4035847). PiS:-3§ 
744-403, provides that applications for 
new licenses shall be filed at least thir- 
ty days before the effective date of the 
license. Both the Liquor Control 
Board and the Court are without power 
to permit the filing of an application 
nune pro tune.—In re Snyder’s Li- 
cense, 3 Monroe L.R. 38. 


§ 131 

Mont. Where local authorities had 
been empowered to grant local liquor 
licenses to persons licensed by state 
board, but were without power to nul- 
lify state licenses by denying local 
ones, proviso in statute requiring ap- 
proval by local authorities of applica- 
tion to state board that nothing there- 
in contained should be construed as 
granting any additional powers to 
local authorities not expressly con- 
ferred, did not limit local authorities 
to mere passing upon qualifications of 
applicant and his premises under the 
law to the exclusion of the exercise of 
any discretion in other matters. Laws 
1937, c. 84, § 28, and § 5 as amended 
by Laws 1939, ec. 221.—McCarten v. 
CRED He 109 P.2d 1108, 132 A.L.R. 

Under statute requiring written ap- 
proval by local authorities of applica- 
tion for liquor license to state board, 
the word “approval” must be given its 
usual and accepted sense, where neither 
the context nor the apparent intention 
of the Legislature justified any de- 
parture from the ordinary meaning, 
which is the opposite of “disapproval” 
and necessarily involves the exercise of 
discretionary power, which ordinarily 
is complete unless limited in some way, 
and power of local authorities was not 
limited to a mere verification of the 
facts stated in the application. Laws 
1937, c. 84, §§ 3, 28, 30-36, and § 5 
as amended by Laws 1939, ¢. 221; 
Code 1935, §§ 4, 15, 10520.—McCarten 
vy. Sanderson, 109 P.2d 1108, 1382 A.L. 
1 hell 27a 

§ 142 

Pa.Quar.Sess. Where the Pennsyl- 
vania Liquor Control Board has re- 
fused to grant a retail license on the 
ground that the quota for the munici- 
pality, established by the Act of June 
24, 1939, P.L. 806, 47 P.S. § 744—1001 
et seq., has been exceeded because of 


Agents of the Penn-, 


the issuances of certain ‘ 
therein, the burden of proving that 
such hotels do not qualify as such un- 


der the provisions of the Act of 1939, 


but meet only the less stringent provi- 
sions’ of the Pennsylvania Liquor Con- 
trol Act of June 16, 1937, P.L. 1762, 
47 P'S. § 744—1 et seq., and that the 
licenses should therefore for quota pur- 
poses be considered as restaurant liq- 
uor licenses, is upon the board rather 
than upon the applicant.—In re Horton 
Tp. Sportemen 5 Club’s License, 41 D. 


& C. 26 
| 5 
Del.Gen.Sess. The refusal to grant 
a liquor license in town where no 


liquor licenses existed could not be 
justified on ground that a large num- 
ber and perhaps a majority of citizens 
of town would, if permitted, vote 
against the license and sale of liquor, 
since, under Constitution, the county 
and not the town constitutes a “local 
option district” which can decree that 
no liquor shall legally ‘be sold therein. 
Rev.Code 1935, § 6159, subd. 7: 42 
Del.Laws, ce. 188; Const. art. 13, § 2. 
—Lord v. Delaware Liquor Commis- 
sion, 17 A.2d 230. 

A license to sell alcoholic liquor in 
town where no liquor licenses existed 
could not be refused by liquor com- 
mission on ground that there was no 
necessity for licensed store in town 
because licensed stores existed in a 
town five miles to the north, and at 
another town some seven miles to the 
south, where it did not appear that 
commission considered the licensed es- 


‘tablishments at distance of 12 miles 


from each other a_ sufficient compli- 
ance with ‘‘public convenience” within 
statute authorizing refusal of license 
granting of which is not demanded by 
public convenience. Rev.Code 1935, §§ 
6151(1), 6159, subd. 7; 42 Del.Laws, 
ce. 188; Const. art. 18, § 2.—Lord v. 
ea a ibe Liquor Commission, 17 A.2d 


The refusal to grant a license to sell 
alcoholic liquor in town where no 
liquor licenses existed could not be 
justified on ground that for some five 
or six months of each year there were 
employed in town many transient 
laborers, and that license of a store 
to sell liquor would have a bad effect 
on such labor and require the ex- 
penditure of an undue amount for 
police protection, in view of evidence 
that there was illicit liquor being sold 
in town, and in view of impossibility 
to predict the effect of legal sales. 
Rev.Code 1935, § 6159, subd. 7; 42 Del. 
Laws, c. 188; Const. art. 138, § 2.— 
Lord v. Delaware Liquor Commission, 
17 A.2d 230. 


The Liquor Control Act does not 
give the liquor commission a general 
power to grant or refuse a license to 
sell alcoholic liquor, intent of act be- 
ing that normal right of a community 
is to be entitled to have a reasonably 
convenient opportunity to legally pur- 
chase liquor and of an individual to 
maintain establishment for sale of liq- 
uor. Rev.Code 1935, §§ 6151, 6153, 
6159, subd. 7.—Lord v. Delaware Liq- 
uor Commission, 17 A.2d 230. 

Under Liquor Control Act providing 
that liquor commission may refuse a 
liquor license if there is any “other 
reason” which in opinion of commis- 
sion, based on public convenience or 
necessity, warrants its refusai to grant 
such license, the “other reason” which 
would justify the refusal of license 
must be based upon “public con- 
venience or necessity’? which has ref- 
erence to ability of public to have 
available a convenient place to make a 
legal purchase of liquor. Rev.Code 
1935, § 6151(9).—Lord v. Delaware 
Liquor Commission, 17 A.2d 230. 

The refusal to grant liquor license 
in town where no liquor licenses 
existed could not be based on provi- 
sion of Liquor Control Act which au- 
thorizes refusal if there are sufficient 
licensed premises in locality or that 
“granting of a license in the locality 
set out in the application igs not de- 
manded by public interest or con- 
venience’, since such provision has 


‘hotel’ licenses 


‘cense may not be refused on grounds 
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solely to do with existence of other 
licensed premises in the locality and 
entire provision treats of the same sub- 
ject matter and remaining portion Ash Mon: 
used in sense of “ejusdem generis”, 
or that all of the subjects are of simi- — 
lar import, especially in view of con- 
cluding word “convenience”. Rev. 
Code 1935, § 6151(1).—Lord v. Dela- 
ware Liquor Commission, 17 A.2d 230. 
Fla. That other retail liquor licenses 
have been issued to conduct businesses 
in other areas coming within ban of or- 
dinance did not prevent city from re- 
retail liquor 


sale of lic 
without limitation — 


a 


J.L. 203. 
§ 147 ve 
Ark. Under statute requiring a) 
proposing to transport liquor through is 
Arkansas, to procure a permit, Tae 
the duty of the Commissioner of Rev- 
enues upon request reasonably made to 
issue permits to those having the ae % 
to ‘carry intoxicatin mas 


liquors into and — 
through Arkansas in interstate com- 
merce. Acts 1935, 


worth v. State, 148 S.W.2d 656. 
Cal.App. The constitutional provi 
sion authorizing state board of equa 
ization to license the manufacture, im-  _ 
portation and sale of intoxicating liq- 
uors and to deny or revoke any specific 
liquor license for good cause ‘shown, 
vested in the board broad discretionary 
powers in the matter of granting or © 
refusing to grant liquor licenses. — 
Const. art. 20, § 22—Hansen y. State | 
Board of Equalization, 110 P.2d 453. 
Under constitutional provision au- 
thorizing state board of equalization 
to deny or revoke a_ specific liquor 
license on the ground of public wel- | 
fare or morals, whether or not “good 
cause’ existed for the denial of a 7 
specific liquor license was a matter 
for determination by the board and 
not by the court. St.1935, p.. 1123) 
as amended; Const. art, 20, § 22.— 
Hansen v. State Board of Equalization, 


110 P.2d 453. 7 
Del.Gen.Sess. The grant or refusal — 
of a license to sell alcoholic liquor 
must be based upon the exercise of a 
sound legal discretion having in mind — 
the purpose and intent of Liquor Con-— 
trol Act, and when exercise of such 
sound legal discretion is shown to 
exist, it will not be interfered with, 
but when it is not shown to exist, 
action cannot be sustained. Rey.Code ~ 
1935, §§ 6151, 6158, 6159, subd. 7.— 
Lord v. Delaware Liquor Commission, 
17: A.2d 230. a aiid 


Mont. The statute providing that 
the liquor control board “is hereby em- — 
powered, authorized and directed to is- 
sue licenses to qualified applicants’ 
makes “mandatory” the issuance of li- _ 
censes to Guadiieg applicants as there- 
in provided. Laws 1987, c 84, § 3.— 
rel. McCarten v. Harris, 115 P. 


State ex 
2a 292. 


An application for a retail liquor li- 


not prescribed by law and the rules 
and regulations promulgated thereun- 
der, and the board has no discretion to , 
find that particular premises are un- 
suitable aside from the statute and the 
rules and regulations. Laws 1937, ¢. 
84, § 10, subd. 5.—State ex rel. Me- 
Carten v. Harris, 115 P.2d 292. 

The state liquor control board must 
be accorded some discretion in deter- 
mining whether the premises of a par- 
ticular applicant for a retail liquor li- 
cense are ‘suitable’ but the general 
rules and regulations prescribed by the 
board must be such that its action in 
each instance will be free from any im- 
putation of caprice, whim or arbitrary 
conduct. Laws 1937, c. 84, §§ 3, 6, 8, 


. Authority, 


am 


‘ 
§ 147 
13, 22, and § 10, subd. 5.—State ex rel. 
McCarten y. Harris, 115 P.2d 292. 

The statute relating to the issuance 
of retail liquor licenses does not con- 
template that the state liquor control 
board shall deny an application on the 
ground that a majority of the inhabi- 
tants of town and vicinity are opposed 
to granting of the license. Laws 1937, 
c. 84, §§ 3, 6, 8, 13, 22,.and § 10, subd. 
5.—State ex rel. MecCarten v. Harris, 
115) B20 292. 

N.Y.Sup. Subject to the rules em- 
bodied in the Alcoholic Beverage Con- 
trol Law, the Liquor Authority alone 
must determine when it should give, 
withhold, or revoke its sanction. Al- 
ecoholic Beverage Control Law.—Can- 
olesio v. New York State Liquor Au- 
thority, 22. N.Y.S.2d,' 765. 

The Liquor Authority has discretion- 
ary power to refuse licenses.—Canolesio 
-v. New York State Liquor Authority, 
22 N.Y.S8.2d 765. : 

The action of the Liquor Authority 
in refusing to issue a restaurant liquor 
license to petitioner for premises in 
the village of Clyde, county of Wayne, 
was not unreasonable, \arbitrary, or 

capricious where it appeared that im- 
mediately adjoining restaurant property 
was a retail liquor store licensed in the 
name of petitioner’s sister, that both 
restaurant and store were located in 
a building owned by petitioner’s father, 
and that village was already served 
‘by five on premises licenses, a ratio to 


- population greater than the ratio for 


the county and for the entire state.— 
Canolesio v. New York State Liquor 
dae N.Ywse2d! (00, 

Pa.Quar.Sess. It is not _ sufficient 
‘grounds for the refusal of liquor li- 
cense by the Liquor Control Board that 
the applicant has been the real owner 
of this business for several years, al- 
though the license during that period 
has been in the name of another in- 
dividual._In re Transfer Liquor Li- 
cense, 22 Wrie 247. 

It is not grounds for refusal of a li- 
cense that the licensee is not using de- 
canting labels when the board has only 
recently ordered their use and notice of 
that fact ig given by mail only.—In re 
Transfer Liquor License, 22 Erie 247. 

Pa.Quar.Sess. Refusal to grant a li- 
-cense to sell liquor because of restric- 

tion in the deed of the property has 


been reversed only where shown that 


no party in interest has raised objec- 
tion because of the restriction, or that 
the restriction itself had been aban- 
-doned.—Appeal of Boyle, 34 Luz.L.Reg. 
Rep. 457. 

Court not justified in disregarding 

liquor board objections, or the reasons 
on which they are founded, nor may 
the Court legally substitute its discre- 
tion for that of the board, unless satis- 
fied from a fair examination as a Court 
that the board has abused its discretion 
or acted in an arbitrary manner.—Ap- 
peal of Boyle, 34 Luz.L.Reg.Rep. 457. 
' The board is more than an adminis- 
trative body and is vested with discre- 
tionary powers and not obliged to 
grant a license in every case where ap- 
plication is in proper form and place 
and applicant fit. Board is at least a 
quasi judicial body clothed with proper 
discretion.—Appeal of Boyle, 34 Luz. 
L.Reg.Rep. 457. 

A Court of law will support refusal 
of the control board to grant a license 
for selling liquor upon a lot of land 
conveyed to applicant by a deed in 
which there is plain covenant that said 
lot shall not be used in any way what- 
ever for the manufacture or traffic or 
storage of vinous or malt liquor.—Ap- 
peal of Boyle, 34 Luz.L.Reg.Rep. 457. 

Public policy is involved where own- 
er sub-divides a lot into plots and sells 
each with the deed restriction against 
the sale of liquors, since by such re- 
striction a protection is afforded to 
residences, churches, schoolhouses, and 
other institutions necessary for a 
quiet, thrifty neighborhood. Petition- 
er having purchased land with deed re- 
striction must abide by such purchase 
on the terms set forth, no matter if he 
is a proper person for a license; that 
his buildings and fixtures meet every 
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such requirement, and that the locality 
may need some entertainment privilege 


for travelers.—Appeal of Boyle, 34 Luz. 
L.Reg.Rep. 457. 


§ 148 3 
Cal.App. Since there is no inherent 
right in a citizen to sell intoxicants, 


court. will not interfere with action 
of state board of equalization in re- 
fusing to grant a specific license there- 
for unless it clearly appears that board 
has abused the broad discretion vested 
in it with respect thereto by the Con- 
stitution. St.1935, p. 1123, as amend- 
ed; Const. art. 20, 22.—Hansen v. 
State Board of Equalization, 110 P.2d 
453 


Del.Gen.Sess. The grant or refusal 
of a license to sell alcoholic liquor 
must be based upon the exercise of 
a sound legal discretion having in 
mind the purpose and intent of Liq- 
uor Control Act, and when exercise of 
such sound legal discretion is shown 
to exist, it will not be interfered with, 
but when it is not shown to exist, 
action: cannot be sustained. Rev.Code 
1985, §§ 6151, 6158, 6159, subd. 7.— 
Lord v. Delaware Liquor Commission, 
17 A.2d 230. 

Ky. Where, under Alcoholic Control 
Act, fourth class city could not create 
city administrator and where there was 
no county administrator in county in 
which city was located, remedy of ap- 
plicant to whom city refused to issue 
retail liquor license notwithstanding 
applicant had met requirements of city 
ordinance and_ state statutes was 
through the courts and not by appeal 
to State Aleoholic Control] Board. Ky. 
St.Supp.1939, §§ 2554b-139, 2554b-147. 
—Dunn vy. Central City, 148 S.W.2d 
847, 285 Ky. 482. 

N.Y.Sup. The power of the court to 
review action of the Liquor Authority 
is to insure that the Liquor Authority 
acts lawfully and to protect the rights 
of the individual, but under no ecir- 
cumstances may the court substitute 
its judgment for that of the Liquor 
Authority. Alcoholic Beverage Control 
Law, 121, subd. 1; Civil Practice 
Act, § 1283 et seq.—Canolesio v. New 
York State Liquor Authority, 22 N.Y. 
S.2d 765. 

Pa.Quar.Sess. Court will not inter- 
fere with Liquor Control Board in mat- 
ters of licenses except where board has 
misapplied the law, or abused discre- 
tion.—In re Application of Schott for 
Retail Liquor License, 35 Luz.L.Reg. 
Rep. 

Pa.Quar.Sess. The court may affirm 
a refusal by the liquor control board 
to grant a license, where the complaint 
is brought by private citizens and the 
evidence to support it is produced by 
them and not by agents of the board. 
No matter what the source of com- 
plaint, if the evidence makes out a 
ease of law violation and is found to 
be credible, the court will sustain the 
board’s action.—Appeal of Weinstein, 
89 (P.1.J. 129. 

§ 149 

Cal.App. In proceeding for writ of 
mandate to require state board of 
equalization to issue liquor licenses, 
evidence taken at hearing before board 
as to peculiar character and high moral 
tone of community in which applicant 
sought to engage in liquor business, 
justified a finding that there was ‘‘good 
eause” for denial of the specific li- 


. censes upon the ground that the grant- 


ing thereof would be contrary to pub- 
lic welfare and disclosed .no abuse of 
discretion on the part of the board 
warranting an interference by the 
eourt. St.1935, p. 1123, as amended; 
Const. art. 20, § 22—Hansen v. State 
Board of Equalization, 110 P.2d 453. 

Fla. Where relator seeking man- 
damus to compel city official to issue a 
vendor’s liquor license admitted by mo- 
tion for peremptory writ the allega- 
tions of city official’s return that rela- 
tor had been charged with violating 
the State Liquor License Law by en- 
gaging in the business of a distributor, 
that the charge stood unrefuted, and 
that relator had been given opportuni- 
ties to appear before the city commis- 
sion and answer the charge, but that 
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he had refused to do so, he was not en-— 
titled to mandamus.—State ex rel. Da- — 


vis vy. Buckels, 3 So.2d 170, 

ha.App. Where statute undertook to 
divide a parish ward and an election 
was held in the new ward at which it 
was determined that no licenses for the 
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sale of intoxicating liquors, wines and | 


beer should be issued, mandamus 
would not lie to compel police jury to 
issue license at suit of former licensee 
on theory that both statute and _elec- 
tion were void. Act No. 9 of 1930,— 
State ex rel. Monk v. Police Jury of 
Vernon Parish, 3 So.2d 186. 

Mont. In mandamus proceeding to 
compel approval by board of county 
commissioners of application for a re- 
tail liquor license to Montana Liquor 
Control Board, facts not appearing in 
petition for mandamus which was the 
only pleading before the court on mo- 
tion to quash had no proper place in 
order granting motion.—McCarten v. 
Sea tee 109 P.2d 1108, 132 A.L.R. 
12 


The approval by local authorities of 
an application to state board for liquor 
license involves discretion and is not 
merely ministerial within rule that 
mandamus will lie to compel a board 
to do a “‘ministerial act.” Laws 1937, 
ec. 84, 8, 28, 30-36, and § 5 as 
amended by Laws 1939, c. 221.—Mc- 
Carten v. Sanderson, 109 P.2d 1108, 132 
ALL.R. 1229. 

Action of local authorities in refus- 
ing to approve application for liquor 
license to state board in order to con- 
form with the majority will of the 
people in the vicinity affected, involved 
discretion conclusive upon the courts 
which also were powerless to con- 
clude that the reason moving such 
discretion was so lacking in substance 
or merit as necessarily to involve an 
“abuse of discretion” subject to writ 
of mandamus. Laws 1937, ¢c. 84, §§ 
3, 28, 30-36, and § 5 as amended by 
Laws 1939, ¢. 221.——MecCarten v. San- 


derson, 109 P.2d 1108, 132 A.L.R. 1229. 


Mont. Allegations in petition for 
writ of mandate that liquor control 
board’s sole reason for refusal of li- 
cense was board’s.belief that a major- 
ity of inhabitants of town and vicinity 
were opposed thereto was admitted by 
motion to quash and Supreme Court on 
appeal could not indulge presumption 
that board had an additional reason or 
that the additional reason was the un- 


suitabilit of petitioner’s premises, 
Laws 1937, c. 84.—State ex rel. Mc- 
Carten v. Harris, 115 P.2d 292. 


A petition for writ of mandate al- 
leging that petitioner had filed his ap- 
plication for a retail liquor license, 
that he and the premises for which li- 
ecense was sought possessed the neces- 
sary qualifications, that liquor control 
board refused application without legal 
cause, and that application was refused 
on sole ground that board believed that 


a majority of inhabitants of town and. ~ 


vicinity were opposed thereto stated a 
cause of action as against motion to 
quash. Laws 1937, c. 84, §§ 3, 6, 8, 13, 
22, and § 10, subd. 5.—State ex rel. 
McCarten v. Harris, 115 P.2d 292. 


§ 151 
Del.Gen.Sess. That no liquor. license 
had existed in town for many years 


‘was not entitled to much weight in 


determining whether liquor commission 
erred in refusing to grant a license, 
where no reasons were assigned for 
absence of a license and it was well 
known that for number of years it 
would have been impossible to have 
a license for the legal sale of liquor 
in the town, due to the local option 
in the county, and subsequently to 
national and state prohibition. Rey, 
Code 1935, § 6159, subd. 7; 42 Del. 
Tews Pale ont MET lls. wise sone 
ord yv. Delaware Liquor Commissi 

17 A.2d 230. ‘ ae 


Mont. Allegations in petition for 
writ of mandate that liquor control 
board’s sole reason for refusal of li- 
cense was board’s belief that a major- 
ity of inhabitants of town and _ vicini- 
ty were opposed thereto was admitted 
by motion to quash and Supreme Court 
on appeal could not indulge presump- 


A finding that a majority of inhabi- 
tants were opposed to issuance of re- 
tail liquor license for particular prem- 
ises could not be construed as equiva- 
lent to a finding by liquor control 
board that the-premises were unsuita- 
ble, which was a cause for which board 


would have been justified in refusing 


to issue a license. Laws 1937, ec. 84, §§ 
3, 6, 8, and § 10, subd. 5.—State ex rel. 
McCarten v: Harris, 115 P.2d 292, 
Pa.Super. Though an appeal to the 
Superior Court from an order of the 
court of quarter sessions on appeal to 
the eourt of quarter sessions by an 
applicant for a liquor license under 
statute authorizing appeal to the court 
of quarter sessions, but providing that 
there shall be no further appeal, be- 


“ing in the nature of a certiorari can- 


not be quashed, the only _ province 
of the Superior Court is to determine 
whether the eourt of quarter sessions 
had jurisdiction, and whether the pro- 
ceedings were regular. 47 P.S. § 744— 
404.—Lithuanian_ Beneficial Assn’s Club 
Liquor License Case, 17 A.2d 912, 142 
Pa.Super. 556. 

Where the court of quarter sessions 
on appeal by an applicant for a liquor 
license from an order of the liquor con- 
trol board refusing to grant a license, 
under statute authorizing such appeal, 
but providing that there shall be no 
further appeal, construed statute limit- 
ing the number of licenses for the 
retail sale of liquor, malt, or brewed 
beverages to be issued by the board, 
under the Liquor Control Act, with- 
in the ruling of the Supreme Court, 
that construction was not subject to 
review by the Superior Court on appeal, 
irrespective of whether the construc- 
tion of the statute by the court of 
quarter sessions was right or wrong. 
47 P.S. §§ 744—404, 744-1001, 744— 
1002.—Lithuanian Beneficial Assn’s 
Club Liquor License Case, 17 A.2d 912, 
142 Pa.Super. 556. 

Pa.Quar.Sess. Application for hotel 
liquor license refused by the board, on 
ground that proposed establishment had 
only few rooms available for guests, 
lease only on first floor of the prem- 
ises, food not regularly prepared, lack 
of financial responsibility, and that ap- 
plicant was not sole bona fide pro- 
prietress, etc., but where on hearing 
before liquor board’s examiners, it was 
shown that applicant had extended ex- 
perience as waitress and housekeeper, 
investing two-thirds of her savings in 
kitchen utensils and equipment for pro- 
posed hotel, holding lease from the 
owner for thirteen months, premises 
comprising about seven bedrooms. all 
equipped, enough food on hand to ac- 
commodate a considerable number, and 
premises in good order, refusal of li- 
eense by the board will be reversed.— 
Appeal of Washkun, 34 Luz.L.Reg.Rep. 
1 


its 
§ 152 
Pa.Super. The inquiry on appeal 
from action of court of quarter ses- 
sions on order of Liauor Control Board 
refusing liquor lice1.se is in nature of 
strict or narrow “certiorari,” limited to 
question of jurisdiction and regularity 
of proceedings below, whereas on ap- 
peal from action of court on revocation 
of license and forfeiture of licensee’s 
bond, Superior Court is called upon to 
determine whether court of quarter ses- 
sions abused its discretion or com- 
mitted an error of law. 47 PS. §§ 
744404, 744—410.—In re Revocation 
of Restaurant Liquor License No. 
R-8981, Issued to John Mami, 19 A.2d 
549, 144 Pa.Super. 285. 
§ 155 4 

Cal.App. Where licensed brewing 
company’s receiver, pursuant to order 
of bankruptcy court, sold beer previ- 
ously manufactured by company, re- 


eeiver in selling beer exercised right 


eonferred by license issued to com- 
pany, and surety on company’s bond 
covering obligation of paying excise 
taxes was liable for excise taxes on the 
beer. St.1933, pp. 626-628, §§ 2, 3, 5.— 


| People v. U. 


i 
_ ises. Laws 1937, ¢. 84.—State ex rel. 
McCarten v. Harris, 115 P.2d 292. 


OXI 


) U. y & Guaranty 
Co., 114 P.2d 38 ‘ f 
Where licensed brewing company’s 
receiver, 
ruptcy court, sold beer previously man- 
ufactured by company, fact that re- 
ceiver was a liquidating receiver rather 
than an operating receiver did not re- 
lieve surety on company’s bond cover- 
ing obligation of paying excise taxes 
from liability for excise taxes on beer. 
S$t.1933, pp. 626-628, §§ 2, 3, 5.—People 
v. U. S. Fidelity & Guaranty Co., 114 
Pde 389. 

Where licensed brewing company’s 
receiver, pursuant to order of bank- 
ruptey court, sold beer previously man- 
ufactured by company, surety on com- 
pany’s bond for manufacture and sale 
of beer could not avoid liability for ex- 
cise taxes on the beer on ground that 
receiver’s bond should be held liable 
because the company had not both 
manufactured and sold the beer, since 
application of same reasoning would 
absolve receiver's surety because re- 
ceiver sold beer, but did not manufac- 
ture it. St.1933, pp. 626-628, §§ 2, 38, 
5.—People v. U. S. Fidelity & Guaran- 
ty. Co., 114, P20 389. 

Mo. Under Liquor Control’ Act re- 
quiring a licensee to furnish a bond 
as security for payment of taxes, in- 
spection and.license fees, and all fines, 
penalties and forfeitures, bond required 
is one of “indemnity” and not one of 
‘forfeiture’ and hence licensee who in 
violation of act sold one-half pint of 
whisky on Sunday was not liable on 
bond in absence of evidence as to any 
actual damage to the state growing 
out of the breach. Mo.St.Ann. §§ 
4525g-21, p. 4689.—State v. Vienup, 
147 S.W.2d 627. 

Mo. Taxes and license fees payable 
to state, counties and municipal cor- 
porations are to be included in those 
specified in Liquor Control Act re- 
quiring ajlicensee to furnish a bond 
as security for payment of ‘‘all taxes, 
inspection and license fees provided 
for herein’. Mo.St.Ann. §§ 4525g-21, 
4525¢-29, p. 4689; Laws 1933, Ex. 
Sess., p. 87, § 24.—State v. Vienup, 147 
S.W.2d 627. 

The words “fines, penalties and for- 
feitures’ within Liquor Control Act 
requiring a licensee to furnish a bond 
for payment of all fines, penalties and 
forfeitures which may be adjudged 
against licensee mean .that where a 
fine, penalty, gr forfeiture is imposed 
upon a licensee because he has violated 
some term of act or some regulation 
lawfully made thereunder, amount of 
guch fine, penalty, or forfeiture may be 
collected from him and his surety by 
suit on the bond, and so construed, 
bond is one of “indemnity” only. Mo. 


St.Ann, §§ 4525g-21, p. 4689.—State 
vy. Vienup, 147 S.W.2d 627. 
Pa.Super. Under statute providing 


that all nonprofit corporations whether 
they expire by their own limitations, 
or are otherwise dissolved, shall con- 
tinue to exist for a period of two 
years after date of dissolution, for 
purpose of instituting actions against 
them, fact that charter of nonprofit 
corporate club was revoked did not 
preclude Liquor Control Board from 
instituting action against the club 
within two years after the revocation, 
for purpose of revoking the club’s re- 


tail malt beverage dispenser’s license, ° 


and forfeiting bond executed and filed 
with license application. 47 P.S. § 84 
et seq.; 15 P.S. § 2851-1004.—Com- 
monwealth v. Mahoningtown Ry. Men’s 
Club, 14 A.2d 356, 140 Pa.Super. 413. 
Where proceedings against nonprofit 
corporate club for revocation of club’s 
retail malt beverage dispenser’s li- 
cense, and forfeiture of bond executed 
and filed with the license application, 
were instituted by issuance of citation 
and notice of time of hearing, which 
were sent by registered mail to the 
club at licensed premises, and return 
registered receipt card was signed by 
treasurer of club, notice to club was 
reasonably calculated’ to give club 
knowledge of proposed exercise of ju- 
risdiction and an opportunity to be 
heard, and was sufficient. 47 P.S. § 84 
et seq. and § 96—Commonwealth v 
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pursuant to order of bank- 


, sh nth \ trees pth NA i 
pti al 
2 / d ae Toa 
Mahoningtown Ry. Men’s Club, 14 A.2d ~ 
856, 140 Pa.Super. 413... j ae) 
The forfeiture of bond executed and ~ 
filed with an application for retail — 
malt beverage dispenser’s license is — 
incidental to proceeding to revoke li- — 
cense, and the Beverage License Law } 
contemplates recovery of penal sum by © 
civil procedings through confession of 
judgment. 47 P.S. § 96—Common- 
wealth vy. Mahoningtown Ry. Men’s 
Club, 14 A.2d 356, 140 Pa.Super. 413. 
Under bond executed and filed with — 
application for retail malt beverage 
dispenser’s license, which provided that. 
upon revocation of the license for vio- 
lation of law during continuance of 
license, the full amount of bond should ~ 
be due and payable, revocation of li- 
cense was “condition precedent’ to 
liability on bond, and upon such revo- | 
cation the bond could be forfeited and _ 
judgment confessed in accordance with 
its,provisions. 47 P.S. § 84 et seq.— 
Commonwealth v. Mahoningtown Ry. 
oes Club, 14 A.2d 356, 140 Pa.Super. 
ay 


The conditions of a sure- 


t . 
ry D 


with ‘statute requiring bonds to be 
conditioned for the faithful perform- | 
ance of all laws, relating to the manu- — 
facture, sale, possession, or transporta- 
tion of alcoholic beverages, and stat-— 
ing that every such bond may_ be 
forfeited when a li ; 
could not, in the absence of an express 
provision, be extended to violations of 
statutory provisions enacted after the 
issuance of the license. Act May 3, — 
1933, P.L. 252, § 18, as amended by 
Act. July,18, 1935, PL 1217/47 See 
§ 100a.—Commonwealth v. Cohen, 14 ‘ 
A.2d 362, 140 Pa.Super. 361. an 


Pa.Super. Where .the Pennsylvania 
Liquor Control. Board revoked a - 
tail dispenser license and forfeited 
cense bond not for violation of the 
law in effect when license was issued 
and bond was filed but for violations 
of statute enacted thereafter, licensee 
had a meritorious defense to board’s 
action in forfeiting bond, and judg- 
ment confessed thereon by warrant of. 


ey 


a 


Pa.Quar.Sess. Revocation of liquo: 
license is sufficient punishment for a 
first offense, where licensee pleaded 
guilty to the charges, paid a heavy fine ~ 
and costs, and where licensee was sup- — 
porting a family consisting of wife 
and four children, one crippled, and a 
had conducted the business for five 
years without complaint. Forfeiture of 
bond stricken off.—In re Revocation of 
ee of Pechulis, 33 Luz.L.Reg.Rep, — 
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§ 156 ‘ 
_ Fla. A license to sell intoxicating 
liquor is personal to the licensee and 
provision in ordinance prohibiting the © 
transfer or assignment .of license is 
valid.—City of Miami Beach y. State | 
ex rel. Patrician Hotel Co., 200 So. 213. 
Iowa. In the absence of specifie pro- 
vision to that effect, a beer permit is 
not transferable. Code 1939, § 1921.- | 
095 et seq.—Soursos vy. Mason City, 296 
N.W. 807. ‘ 
Where partnership obtained a elass 
B beer permit from city under provi- 
sions of Code and city ordinance’ 
adopted thereunder, and partnership 
was thereafter dissolved, partner who 
acquired withdrawing partner’s inter- 
est was not entitled to operate under .: 
the beer license issued to the partner- : 
ship. Code 1939, § 1921.095 et seq.— : 
Soursos v. Mason City, 296 N.W. 807. : 
N.J.Sup. The municipal excise board ji 
of city of Camden was not justified in bs ; 
refusing the transfer of a plenary re- re 
tail consumption license merely because ; 
applicant for transfer admitted that he 
did not intend to avail himself of all 
privileges conferred by license. N.J. wa 
S.A, 33:1-1 et seq.; 33:1-9; 3331-12) a 
subds. 1, 8a.—South Jersey Retail Liq- ; 
uor Dealers Ass’n v. Burnett, 14 A.2d 
487, 125 N.J.L. 105. 4 
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Evidence did not justify denial of 
transfer of a plenary retail consump- 
tion license, on ground of existence 
of too many liquor stores in vicinity 
of prosecutor’s premises. N.J.S.A. 33:- 
1-1 et seq.; 38:1-9; 338:1-12, subds. 
1, 8a—South Jersey Retail Liquor 
Dealers Ass’n v. Burnett, 14 A.2d 487, 
125 N.J.L. 105. Hine 

In determining whether application 
for transfer of a plenary retail con- 
sumption license should be denied, 
judgment of municipal excise board 
of city of Camden, on issue whether 
application should be denied on ground 
of existence of too many liquor stores 
in the vicinity, is entitled to great 
weight. N.J.S.A, 33:1-1 et _seq,; 33:1- 
9; 33:1-12, subds. 1, 3a—South Jersey 
Retail Liquor Dealers Ass’n v. Burnett, 
14 A.2d 487, 125 N.J.L. 105. 

i; Where appeal was taken to commis- 
- gioner of Department of Alcoholic 

‘Beverage Control from ruling by mu- 
_ nicipal excise board of city of Camden, 
which refused to transfer a plenary re- 
tail consumption license, commissioner 
had authority to direct issuance of 
transfer, under circumstances. N.J.S. 
A. 33:1-1 et seq.;  33:1-9; 3331-12, 
subds. 1, 3a; a I Ea yea aah 
Jersey Retail Liquor Dealers Ass'n Y. 
Burnett, 14 A.2d 487, 125 N.J.L. 105. 
4 Pa.Super. Where the Pennsylvania 
- Liquor Control Board denied two ap- 
plications for transfer of liquor li- 
 eenses, one filed by husband and one 
filed by husband and wife, the taking 

of one appeal from both orders to the 
- eourt of quarter sessions was highly 
irregular and appeal should have been 
- taken by the respective applicants from 

each order of the board. 47 P.S. § 744 
+ —404.—In re Liquor Control Board, 20 
 A.2d 919, 145 Pa.Super. 5. 

j An appeal to Superior Court from 
action of court of quarter sessions on 
an appeal from a decision of _ the 
‘Pennsylvania Liquor Control Board de- 
nying application for transfer of lig- 
uor license is a “certiorari” in its 
strictest sense and the appellate review 
of the Superior Court would be limited 
to questions of jurisdiction and those 
relating to the regularity of the pro- 
ceedings. 47 P.S. § 744—404.—In re 
Liquor Control Board, 20 A.2d 919, 145 
- Pa.Super. 5. 
cs The court of quarter sessions had 
jurisdiction of appeal from decision of 
the Pennsylvania Liquor Control Board 
denying application for transfer of 
- yestaurant liquor license. 47 P.S. § 
_ 744—-404,—In re Liquor Control Board, 
20 A.2d 919, 145 Pa.Super. 5. 


‘Where the Pennsylvania Liquor Con- 
trol Board denied two applications for 
_ transfer of liquor licenses, one filed by 
“husband and one filed by husband and 
; wife, and order of the court of quarter 
sessions affirming decision of the board 
-. expressly applied to both applications, 
the Superior Court might quash appeal 
from’ decision of court of quarter ses- 
gions because of fact that only one 
-. appeal was taken but since Superior 
Court would have permitted counsel to 
elect to which of the two applications 
the appeal should apply if Superior 
Court’s attention had been called to the 
matter, Superior Court would consider 
appeal as limited to application. made 
by husband and wife. 47 P.S. § 744— 
} dhe Tn re Liquor Control Board, 20 
-A2d 919, 145 Pa.Super. 5. 

Where court of quarter sessions in its 
opinion affirming decision of Pennsyl- 
- yania Liquor Control Board denying 

applications for transfer of restaurant 
liquor licenses stated that the court 
heard the testimony in court, the Su- 
' perior Court on appeal could not accept 
assertion of applicants that no such 
hearing was had, since if there was any 
error in the record, there was a legal 
and orderly way to have it corrected, 
and it could not be done by assertions 
to the contrary in the applicants’ brief 
on appeal. 47 P.S. § 744—404.—In re 
Liquor Control Board, 20 A.2d 919, 
145 Pa.Super. 5. 
Where Superior Court on appeal from 
decisions of court of quarter sessions 
affirming decisions of the Pennsylvania 
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INTOXICATING LIQUORS 
Liquor Control Board denying applica- 
tions for transfer of restaurant liquor 
licenses had before it only the record 
proper, which on its face showed no 
irregularity in the proceeding of which 
the applicants could take advantage, 
and the court of quarter sessions had 
jurisdiction of the proceeding, the ap- 
peal was dismissed. 47 P.S. 744— 
404.—In re Liquor Control Board, 20 A. 
2d 919, 145 Pa.Super. 5. 

On appeal from judgment of the 
court of quarter sessions affirming deci- 
sions of the Pennsylvania Liquor Con- 
trol Board denying applications for 
transfer of restaurant liquor licenses, 
appellants could not take advantage of 
irregularity in proceeding resulting 
from fact that appellants themselves 
took only one appeal from two sepa- 
rate orders refusing applications for 
two different transfers, since such ir- 
regularity was the act of the appellants 
themselves. 47 P.S. §'744—404,—In re 
Liquor Control Board, 20 A.2d 919, 145 
Pa.Super. 

Pa.Super. On appeal from an order 
refusing to renew or transfer a liquor 
license, inquiry is limited to the ques- 
tion of jurisdiction and the regularity 
of the proceedings. 47 P.S. § 744— 
404.—Appeal of Weinstein, 21 A.2d 431. 

In proceeding for renewal and trans- 
fer of liquor license, where liquor con- 
trol board relied solely on testimony 
of remonstrants, failure of board to 
produce any witnesses was not an 
irregularity requiring reversal of its 
decision since if testimony made out 
a case of law violation and if found to 
be credible, court would sustain board’s 
action. 47 P.S. § 744—404.—Appeal of 
Weinstein, 21 A.2d 431. 

Proceedings for renewal and transfer 
of liquor license were not rendered 
defective because liquor control board 
was not represented by a member of 
the department of justice in accordance 
with statute where board relied upon 
testimony of remonstrantg and appli- 
cants were not injured vr prejudiced 
by absence of counsel for the board. 
47 P.S. § 744—404.—Arppeal of Wein- 
stein, 21 A.2d 431. 

Where hearing on application for 
renewal and transfer of liquor license 
was waived by petitioners so that an 
appeal could be filed forthwith in the 
court of quarter sessions, any irregu- 
larity in the proceedings was “waived” 
and the court had jurisdiction of con- 
troversy and over the parties and its 
competency could not be successfully 
challenged on appeal. 47 P.S. § 744— 
pees a of Weinstein, 21 A.2d 


Pa.Quar.Sess. Where application for 
transfer and renewal of license is re- 
fused by State Liquor Control Board 
on alleged grounds that applicant was 
not bona fide proprietor and the only 
one who had invested money in, or 
would receive profits from, the estab- 
lishment, and that the place did not 
bear a good name; and evidence dis- 
closes that applicant was sole owner 
of the property for many years, had 
made extensive repairs at her own ex- 
pense, had run the business independ- 
ently of her husband, and that there 
was nothing against the character of 
the place which met all the physical 
conditions required by law. Held, that 
the action of the Board in refusing li- 
Se ne Nee auled and license di- 
recte 0 be issued.— eal of Geklin- 
sky, 41 Lack.Jur. 90. ee 

Pa.Quar.Sess. In case of appeal from 
action of State Liquor Control Board 
in refusing application for transfer and 
renewal of liquor license, it appears 
from testimony that conduct of the 
petitioner-applicant for transfer, his 
financial status and business transac- 
tions, as well as of the owner of the 
real estate and the condition of its own- 
ership, are uncertain and unsatisfac- 
tory, and also discloses prior revoca- 
tions of the license and other suspicious 
circumstances giving evidence of bad 
faith, such as failure of petitioner-appli- 
cant to state former arrest and convic- 
tion of crime and evidence that he is 
not the only person interested in the 


i 
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business. Held, that appeal of peti- 


tioner-applicant from action of Liquor 
Control Board in refusing transfer of 
license will be dismissed.—Common- 
wealth v. Fastiggi, 41 Lack.Jur. 97. _ 

Pa.Quar.Sess. Where the application 
of a liquor licensee of good character 
for the transfer of his license to a new 
location, which is within 300 feet of a 
church whose members. protest against 
such action, is refused and the appli- 
eant appeals to Court from the _ refu- 
sal of the State Liquor Control Board. 
Held, that the action of the Board in 
refusing the transfer will be sustained. 
—Commonwealth v. Stahler, 42 Lack. 
Spine alae 

The Board is the sole and proper 
body to grant or refuse licenses or 
transfers thereof, and Court’s jurisdic- 
tion on appeal is limited to the ques- 
tion of whether, under the evidence, the 
Board has abused its discretionary 
powers.—Commonwealth y. Stahler, 42 
Lack.Jur. 15. 

Cases of transfer differ from those of 
renewal of license, and applicant for 
transfer made improvements on pro- 
posed new location at his own risk.— 
Common woeltE vy. Stahler, 42 Lack.Jur. 


Pa.Quar.Sess. In an Appeal from a 
refusal by the Liquor Control Board to 
transfer a restaurant liquor license it 
appeared that appellant and his wife 
were the owners of the premises and 
that when the property was purchased 
in 1935 and title placed in the wife’s 
name the restaurant was operated un- 
der a beer license held by one Kehm 
and thereafter appellant’s son continued 
to operate under Kehm's license until 
1938 when the license was surrendered 
on notice of illegality and that no beer 
or liquor had been sold on the premises 
since the surrender; that the appellant 
bore a very good reputation and that 
the gas station on the premises was 
under independent operation of a son 
it was held the transfer should be al- 
lowed.—In re Polkowski’s Liquor Li- 
cense Case, 19 Leh.L.J. 49. 

Pa.Quar.Sess. Where the Pennsyl-. 
vania Liquor Control Board, 47 P.S. § 
744-901 et seq., has refused the trans- 


‘fer of license to a place within three 


hundred feet of a church and a school 
building, its action will not be reversed 
in the absence of an abuse of its discre- 
tion.—In re Haston Athletic Club Li- 
cense, 27 North. 349. 

Even if there be other liquor licenses 
granted by the Board to places within 
three hundred feet, nevertheless the re- 
fusal to grant the transfer of a liquor 
license to a new location within such 
three hundred feet limit is not such 
an abuse of discretion as requires a 
reversal of said Board’s order.—In re 
te Athletic Club License, 27 North. 


Pa.Quar.Sess. The renewal and 
transfer of a liquor license was refused, 
where the physical arrangements and 
appearance of the premises apparently 
left little to be desired, but the opera- 
tion under the license involved repeated 
violations of law and the creation of a 
distinct nuisance, not only to adjoin- 
ing property owners and business es- 
tablishments, but also to the public at 
Tai ge eGR) of Weinstein, 89 P.L.J. 
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Tex.Civ.App. Where the Texas Liq- 
uor Control Board which appealed from 
judgment nullifying Board’s order can- 
celing a liquor permit did not question 
trial court’s findings of fact, the find- 
ings became binding upon the Court of 
Civil Appeals, which was without power 
to go behind the findings. Vernon’s 
Ann.P.C. art. 666—1 et seq.—Texas Liq- 
uor Control Board v. Green, 146 S.W.2d 
478, error dismissed. 

Where order of the Administrator of 
the Texas Liquor Control Board cancel- 
ing liquor licensee’s permit was arbi- 
trarily and capriciously made, the trial 
court had duty to set aside the order, 
Vernon's Ann.P.C, art. 666—1 et seq.— 
Texas Liquor Control Board. y., Green, 
146 S.W.2d 478, error dismissed. 

Positive and unchallenged findings of 
fact by the trial court that Administra-. 


_celing the permit. 


i 
evidence and canceled permit without 
adequate determining principle, sustain- 
ed judgment nullifying the order can- 
Vernon’s Ann.P.C. 
art. 666—1 et seq.—Texas Liquor Con- 
trol Board v. Green, 146 S.W.2d 478. 
Error dismissed. 

_Tex.Civ.App. A permit to sell and 
dispense liquor for medicinal purposes 
does not constitute a “property right” 
but is’ a purely “personal privilege’ 
revocable for causes stated in statute, 
to which holder of permit assents by 
accepting permit. Vernon’s Ann.P.C. 
arts. 666—2, 666—5, 66—6; art. 
666—12, subd. 3; arts. 666—13, 666— 
15(18), 666—41.—Texas Liquor Control 
Board vy. Cannon, 147 S.W.2d 927, 


Yex.Civ.App. Where there is no sub- 
stantial evidence of liquor law viola- 
tions and evidence is such as to raise, 
at most, a mere surmise or suspicion of 
violations, a cancellation of a _ retail 
beer-and-wine permit by Administra- 
tor of Liquor Board may be set aside 
by the courts. Vernon’s Ann.P.C. art. 
666—14.—Texas Liquor Control Board 
v.. Maceo, 147 S.W.2d 954, error dis- 
missed, judgment correct, 
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Ark. Where motor carrier failed to 
comply with requirement of permit to 
transport alcoholic liquors in interstate 
commerce that carrier report for in- 
spection either vo revenue inspector at 
bounaary line or to nearest county 
revenue inspector of county from which 
shipment was to leave state because 
truck. driver was told at point of entry 
that inspection could be made at point 
of exit by any bonded officer and at 
point of exit inspector was not avail- 
able for inspection and shipment was 
inspected by sheriff who permitted 
driver to proceed out of state, carrier’s 
permit could not be revoked on ground 
that alcoholic liquors had been trans- 
ported out of the state without inspec- 
tion required by permit. Laws 1935, 
Acts 108, 109.—Hardin v. Spiers, 152 
S.W.2d 1010. 


Conn. A restaurant permit to sell 
alcoholic liquor to be consumed on the 
premises was properly revoked by Liq- 
uor Control Commission under evidence 
disclosing that permittee violated stat- 
utes relating to sales of liquor for 
consumption off the premises and sales 
of liquor before hours. on Sunday. 
Gen.St.Supp.1935, § 1056c; Gen.St. 
Supp.1939, §§ 959e, 979e—Pappas v. 
et ae Control Commission, 18 A.2d 


Conn. Evidence authorized revoca- 
tion of restaurant permit by liquor 
contro! commission on ground that 
defendant was not conducting ‘“res- 
taurant”’ within the Liquor Control 
Act, because service of hot meals was 
insufficient in nature and amount to 
evidence and afford assurance of bona 
fide restaurant business instead of mere 
pretext for obtaining permit to sell 
alcoholic liquor as principal purpose 
and enterprise. Gen.St.Supp.1935, § 
1012c(7).—Neubauer yv. Liquor Control 
po oeies 20 A.2d 669, 128 Conn. 
D3: 


Conn. Under section of Liquor Con- 
trol Act respecting extension of credit 
to permittees holding retail liquor per- 
mits by manufacturer, permittees and 
wholesaler permittees of alcoholic liq- 
uor, the purpose of the insertion of the 
provision that Liquor Control Commis- 
sion shall revoke or suspend any per- 
mit for a violation of the section was 
to make revocation “mandatory’’, in- 
stead of leaving it as a ‘‘discretionary” 
matter. Gen.St.Supp.1935, § 1026c and 
§§ 1052c, 1053c, as amended by Gen.St. 
Supp.1939, §§ 968e, 971e, 972e.—State 
y. Zazzaro, 20 A.2d 737, 128 Conn. 160. 


N.Y.Sup. Subject to the rules em- 
bodied in the Alcoholic Beverage Con- 
trol Law, the Liquor Authority alone 
must determine when it should give, 
withhold, or revoke its sanction. Al- 
eoholic Beverage Control Law.—Cano- 


N 


oO York State Liquor Au- 
thority, 22 N.¥.S.2d 765. | 

N.Y¥.Sup. The section of the Alco- 
holiec Beverage Control Law dealing 
with injunction for unlawful manufac- 


‘turing or sale of liquor, wine, or beer, 


authorizes only the granting of an in- 
junction to enjoin permanently per- 
sons operating contrary to law, and 
does not confer on the Supreme Court 
the power to make an order revoking 
a license. Alcoholic Beverage Control 
ead 123.—Pincus v. Kall, 29 N.Y.S. 


Pa.Super. Hvidence warranted revo- 
eation of a restaurant liquor license on 
ground that licensee by his employees 
sold liquor and malt and brewed bev- 
erages to minors, permitted minors to 
frequent the licensed premises, and 
conducted and maintained a_ place 
where liquor and malt and_ brewed 
beverages were unlawfully sold. 47 P. 
S. § 744—410.—In re Easton’s Liquor 
License, 15 A.2d 480, 142 Pa.Super. 49. 

Pa.Super. Where it was proven that 
holder of a_ restaurant liquor license 
had admittedly violated criminal laws 
forbidding bookmaking, gambling, etc., 
and had been imprisoned, sufficient 
cause was shown to justify Liquor Con- 
trol Board in revoking license, notwith- 
standing offenses did not occur on li- 
censed premises, 47 P.S. §§ 744—2, 744— 
403, 744—410.—Commonwealth vy. Ly- 
ons, 15 A.2d 851, 142 Pa.Super. 54. 

Pa.Super. The provision of Liquor 
Control Act empowering court of quar- 
ter sessions to revoke or suspend liquor 
licenses upon sufficient cause shown or 
proof of violation of liquor laws does 
not limit court to revocation or suspen- 
sion for violation of liquor laws only, 
but empowers court, in its discretion, 
subject to review on appeal in nature 
of a certiorari, to revoke or suspend 
licenses for reason deemed sufficient. 47 
P.S. § 744—410.—Commonwealth y, Ly- 
ons, 15 A.2d 851, 142 Pa.Super. 54. 

Pa.Super. Under statute providing 
that where Liquor Control Board sus- 
pends license it may accept from li- 
censee an offer in compromise as a 
penalty in lieu of suspension, accept- 
ance of compromise is discretionary 
with board, and court of quarter ses- 
sions cannot direct board to enter into 
compromise on appeal from decision 
of board. 47 P.S. § 744—410.—In re 
Revocation of Restaurant Liquor Li- 
cense No. R-8981, Issued to John, 
Mami, 19 A.2d 549, 144 Pa.Super. 285. 

Pa.Super. Where holder of restau- 
rant liquor license purchased liquor 
stolen from state liquor store and sold 
it on licensed premises, Liquor Control 
Board was authorized to revoke li- 
cense, forfeit bond, and impose the 
severest penalty.—In re Revocation of 
Restaurant Liquor License No. R-8981 
Issued to John Mami, 19 A.2d 549, 144 
Pa.Super. 285. 

Pa.Quar.Sess. The Pennsylvania Liq-. 
uor Control Board, 47 S. 744-901 
et seq., by virtue of the authority vest- 
ed in it by the Liquor Control Act of 
Sune LE PH193 7 eB TAAL 762,47 2 Piss eg 
744-1 et seq., may properly revoke a 
retail liquor license upon proof that 
the licensee has been convicted of perj- 
ury, since after such conviction he is 
no longer a person of good repute with- 
in the meaning of section 403 of the act, 
47 P.S. § 744-403, and this is especial- 
ly so where he has a prior criminal 
record, even though that record was 
known to the authorities at the time the 
license was  granted.—In re Szmigel’s 
License, 38 D, & C. 120. 

Pa.Quar.Sess. <A retail liquor license 
held in two or more names should be 
revoked as to all: licensees upon proof 
that one of them is guilty of violation 
of the liquor laws.—In re Panichi’s 
License, 41 D. & C. 256. 

Pa.Quar.Sess. Under the Pennsylvan- 
ia Liquor Control Act of November 29, 
1933, P.L. 15, as reénacted and amend- 
ed by the Acts of July 18, 1935, P.L. 
1246, and June 16, 1937, P.L. 1762, 47 
P.S. § 744—1 et seq., the Liquor Con- 
trol Board has no power to revoke a 
license for a violation of the liquor 
laws by the licensee occurring more 
than one year prior thereto, at least 


where the facts have been known to 
the law enforcement officers for over _ 
a year.—In re Panichi’s License, 41 D. 
&OM256; BG Soa eee 
Pa.Quar.Sess. As to the gambling ~ 
devices found by the officers of the _ 
Board at the club, a suspension of the 
liquor license rather than a revocation 
will be sufficient punishment for this ; 
violation of the law.—Appeal of Com- 
cate Rod & Gun Club, 49 Dauph. 
‘ “> 
Pa.Quar.Sess. On an appeal from an 
order of the Liquor Control Board re- 
voking the license of a club because (1) _ 
the charter is not in the possession of — 
the original incorporators or their di- 
rect or legitimate successors, and, (2) — 
the licensed organization permitte 
gambling and maintained gamblin 
devices on the premises, the recor 


indicated: that the club maintained 
quarters until about 1923, and then 
became inactive; that 


ee N 
who are now active in the club; that 
in 1936, a license was refused by Sec 
Liquor Control] Board, and on appeal — 
this Court found that the club consist- 
ed of a reputable group of individuals 
associated together for a proper pu 
pose, and directed the granting of 
license, after which licenses were also 
granted for the years 1937, 1938 and 


Held, that the activities of the club have 
been in keeping with the purpose of its 
charter, and that the order of the Board 
revoking the license must be modified; 
in lieu of revocation, the license shall — 
be suspended for a period to be fixe 
by the Board.—Appeal of Commo 
wealth Rod & Gun Club, 49 Dauph. 12 


Pa.Quar.Sess. After hearing to s 
pend a club’s license privileges for fai 
ure to deposit its funds in some ban 
to have written membership applic 
tions and to keep separate items 0 
purchases and expenses, the State Liq- 
uor Control Board ordered formal sus- 
pension for stated period ‘until sa 
factory proof should be offered that 
certain designated individual had re-— 
signed as secretary-treasurer of the 
club.” On appeal to Court from sus-' 
pension order, it was agreed by 1r 
spective counsel for the Commonwealt 
and the Club that the testimony offered 
at the preliminary hearing should. be 
taken as final, that the bona fides of the 
club and its existence be unquestioned 
and that it should have the right to 
present its books for inspection by 
Court with the testimony as already 
taken. No further testimony was ee 
or additional record submitted. Held, 
that the action of the State Liquor Con- © 
trol Board, in suspending the club’s 1 a 
cense, will be overruled. While the | 
suspension of license privileges would Sa 
be justified for the club’s failure to 
have a bank account or membership ap- — 
plication records, such suspension ~ 
would not be legal on the ground of the | a 
club’s failure or refusal to retain or to / re) 
suspend any certain member as an of- — id 
ficer.—Commonwealth vy. Young Men’s 
paces Club of Archbald, 51 Lack.Jur. — 
205. : 


Pa.Quar.Sess. Where a license was 
revoked on evidence of having found 
moonshine in an immediately adjacent 
property and one bottle of State store 
whiskey in the living rooms of licensee, | 
no proof of knowledge of licensee of il- vay 
licit liquor on adjoining premises, or of 
any use of State store whiskey, except 
personal, revocation reversed.—In Re 
Revocation of License of Basick, 33 
Luz.L.Reg.Rep. 485. 

One occupying premises in immedi- 
ately adjoining licensed place, and at 
odds with licensee, could work hard- 
ship upon latter by subjecting him to 
suspicion.—In re Revocation of License 
of Basick, 33 Luz.L.Reg.Rep. 485. 

Legislature never intended to deprive 
a resident of the Commonwealth, 
whether licensee or not, from possess- 


- ords; 
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ing State store liquor in his own home. 
—In re Revocation of License of Basick, 
33 Luz.L.Reg.Rep. 485. 

Pa.Quar.Sess. Where testimony , es- 
tablishes that few, if any, of provisions 
of statute concerning club liquor li- 
censes had been complied with, and 
operation of licensed business inured to 
benefit of individuals rather than to 
benefit of club membership; no regular 
meetings; failure to conduct business 
through officers regularly elected; fail- 
ure to admit members by written ap- 
plication, ete.; failure to charge and 
collect dues; to maintain proper rec- 
sales to non members and on 


-eredit; sale of liquor primary rather 


- than secondary interest, revocation of 


license fully justified, and sustained.— 
In Re Revocation of License of Pelican 
Club, 33 Luz.L.Reg.Rep. 487. 
Pa.Quar.Sess. Where evidence shows 
(numerous purchases of liquor on three 
separate Sundays and proprietor not 
present when purchases were made, liv- 
ing some distance away, nevertheless 
charges sustained by the testimony, 


proprietor cannot escape responsibility 
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est business, 


_ transaction, 


for conduct of the place either by ab- 
sence or by  ignorance.—Appeal of 
‘Toole, 34 Luz.L.Reg.Rep. 66. 
Pa.Quar.Sess. Where licensed prem- 
clean, and 
reputable, with no record of any trou- 
ble but evidence of running an hon- 
violations held trivial. 
Twenty days’ suspension reversed and 


citation dismissed.—In re Najaka, 35 
‘Luz.L.Reg.Rep. 17. 
Pa.Quar.Sess. Where officers. testi- 


fied that on several occasions specify- 
ing dates, they secured liquor at a cer- 
tain establishment and that they made 
‘entrance by the back door, circum- 
stances indicate habitual Sunday sell- 
ing, and penalty of sixty days’ suspen- 


sion affirmed.—Appeal of Beltz, 35 Luz. 


 L.Reg.Rep. 77. 
Though such suspension might be 


; 


-- modified in case of a single offense, the 


case is different where the violations 
are repeated.—Appeal of Beltz, 35 Luz. 
L.Reg.Rep. 77. 

Pa.Quar.Sess. Where a third party 
ordered beer from a distributing com- 


pany in the name of a license holder, 


paying for it himself, and the license 
holder not making any profit out of the 
4 even though the license 
holder know of the violation of the 


_ Liquor Control Law, the revocation of 


his license is a too severe penalty not 
merited by the offense committed.—Ap- 


'Pa.Quar.Sess. It was held, under all 
the evidence, that the Pennsylvania 
Liquor Control Board, in revoking a 
liquor license, did not abuse its discre- 
tion iby imposing too severe a penalty. 
—In re Revocation of Donath’s Liquor 
License, 57 Montg. 232. 

Under § 3(a) of the Pennsylvania 
Liquor Control Act of June 16, 1937, 
P.L. 1762,, 47 P.S. § 744—8(a), one 


of the chief purposes of the act is to 


protect the public welfare, health, peace 
and morals of the people of the Com- 
monwealth. Any violation of this ex- 
pressed purpose is a sufficient cause for 
the suspension or revocation of a li- 
cense.—In re Revocation of Donath’s 
Liquor License, 57 Montg. 232. 

Pa.Quar.Sess. Under the Pennsyl- 
vania Liquor Control Act of June 16, 
1937, P.L. 1762, § 410, 47 B.S. § 744— 
410, it was held, in view of the eyvi- 
dence, that the licensee’s liquor license 
be revoked for operating his establish- 
ment in a noisy and disorderly man- 
ner.—In re Revocation of Donath’s 
Liquor License, 57 Montg. 232. 

Pa.Quar.Sess. It was held, under the 
evidence, that the liquor license be re- 
voked for permitting minors to fre- 
quent the licensed premises and for 
selling malt beverages to minors.—In 
re Revocation of Donath’s Liquor Li- 
ecense, 57 Montg. 232. 

Pa.Quar.Sess. A liquor license may 
be revoked or suspended after ‘the ex- 
piration of its term for violations of the 
liquor laws of the Commonwealth com- 
mitted within the license period.—In re 
Rosato’s Liquor License, 27 North. 313. 


Pa.Quar.Sess. Where, on an appeal 
from the revocation of a liquor license 
by the Liquor Control Board because 


prostitutes frequented the licensed 


premises and solicited patrons for im-- 


moral purposes, it was shown that on 
six different occasions agents of the 
Liquor Control Board were solicited by 
six different women in the dining room 
of the licensed premises, for immoral 
purposes, the order of the Liquor Con- 
trol Board revoking the license was 
sustained._In re Smith’s Liquor Li- 
eense, 54 York 39. 

The contention of the licensee that he 
was unaware of the conditions men- 
tioned availed him nothing where the 
eircumstances were such that he knew 
or should have known of the condi- 
tions in his place of business.—In re 
Smith’s Liquor License, 54 York 39. 

Pa.Quar.Sess. The Pennsylvania Liq- 
uor Control Act 47 P.S. § 744-1 et seq., 
does not specifically provide for the 
revocation of a license because gambl- 
ing devices are kept on the premises; 
and the only authority for revocation 
of a license for the cause mentioned 
must be derived from the phrase “or 
upon any other sufficient cause shown.” 
—In re South Hnd Democratic Club Li- 
ecense, 54 York. 104. 

It is not the practice either of the 
Liquor Control Board or of the courts 
to revoke liquor licenses. because 
gambling devices were found on the li- 
censed premises, especially for the first 
offense and where the gambling devices 
are of the less pernicious type.——In re 
South Hnd Democratic Club License, 
64 York 104. 
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Conn. On appeal from revocation of 
restaurant permit by 
commission, where full transcript of 
testimony produced before commission, 
together with its findings, was intro- 
duced in evidence, superior court 
should have determined appeal on such 
record.—Neubauer yv. Liquor Control 


Pe neion, 20 A.2d 669, 128 Conn. 
ies 

Where superior court, on appeal 
from revoeation of restaurant permit 


by liquor control commission, received 
in evidence both transcript of testi- 
mony produced before commission, to- 
gether with its findings, and testimony 
of witnesses de novo and decided case 


on such evidence, both parties ac- 
quiesced in such procedure, and as- 
Signments of error were predicated 


solely on record so presented, Supreme 
Court of Hrrors would determine fur- 
ther appeal on such basis.—Neubauer 
v. Liquor Control Commission, 20 A.2d 
669, 128 Conn. 113. 


On appeal from revocation of 
restaurant permit by liquor control 
commission, defendant’s admission in 


counter-finding of truth of paragraphs 
of plaintiff's draft finding containing 
certain figures allegedly showing that 
plaintiff's receipts from sales of food 
were relatively large, as compared with 
receipts from sales of liquor, was not 
binding on trial court in making its 
finding, and where court refused to 
find such paragraphs, its finding could 
not be corrected so as to include facts 
set forth in such paragraphs. Gen.St. 
Supp.1935, § 1012c(7); Practice Book 
1934, p. 100, § 342.—Neubauer v. Liq- 
uor Control Commission, 20 A.2d 669, 
128 Conn, 113. 

Il.App. The procedure provided by 
Liquor Control Act for review of a 
decision of Liquor Control Commission 
by the circuit court differs from pro- 
cedure in common law certiorari in 
that court is not only given power to 
remand the case for failure of commis- 
sion to receive proper evidence, but 
also circuit court may pass upon rele- 
vaney and weight of evidence outside 
the record and determine what should 
be done about it. Smith-Hurd Stats. 
e. 48, §§ 153, 154.—City of Freeport 
v. Kaiser, 35 N.W.2d 722, 311 Ill.App. 
197: 

Pa,Quar.Sess. Where an appeal from 
the action of the State Liquor Control 
Board, in imposing a penalty for viola- 
tion of the regulatory statutes, is taken 


liquor control, 


be 


tions in the dinner club, the» person 
operating an adjoining athletic club, 
in which violations were discovered, 
wag an employee or agent of the owner 
of the dinner club and -that there 
was a connection between the two clubs 
was not sustained by the evidence.— 
Texas Liquor Control Board v. Maceo, 
147 S.W.2d 954, error dismissed, judg- 
ment correct. re 

The fact that in a dinner club, in 
which no liquor law violations were 
discovered, match covers were found-on 
tables bearing name of dinner club, 
with name of .person operating ad- 
joining athletic club as managing di- 
rector of dinner club, was insufficient 
to establish that person in charge of 
athletic club was agent or employee 
of owner of dinner club, but was 
‘hearsay’? evidence which did not war- 
rant cancellation of beer-and-wine per- 
mit of dinner~club because of viola- 
tions of liquor law in athletic club. 
—Texas Liquor Control Board v. Maceo, 
147 S.W.2d 954, error dismissed, judg- 
ment correct. 

The fact that applications and con- 
tracts for certain public utility serv- 
ices were signed for dinner club by 
person in charge of adjoining athletic 
elub did not establish such a connec- 
tion between the two clubs as to au- 
thorize Administrator of Liquor Con- 
trol Board to cancel beer-and-wine 
permit of dinner club because of. liq- 
uor violations in athletic club, where 
applications and contracts were dated 
several years before and were, there- 
fore, too remote.—Texas Liquor Control 
Board v. Maceo, 147 S.W.2d 954, error 
dismissed, judgment correct. 
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Cal.App. One should not be deprived 
of a permit to engage in a legitimate 
business such as the liquor business, 
without a fair and impartial hearing, 
and without an opportunity to present 
competent evidence for consideration 
by the licensing authority in opposi- 
tion to proposed revocation of his per- 
mit. Gen.Laws 19387, Act 3796, §§ 40, 
41; Const. art. 20, § 22.—Irvine v. 


arate Board of Equalization, 104 P.2d 


The Board of Equalization was not 
authorized to revoke liquor license 
without giving, notice to the licensee 
of a hearing and without conducting 
a hearing, even though the board acted 
independently and not upon _ verified 
complaint. Gen.Laws 1937, Act 3796, 
§§ 40, 41; Const. art. 20, § 22.—Irvine 
ie eiaee Board of Equalization, 104 P. 


Conn. On appeal from action of liq- 
uor control commission in revoking 
plaintiff's restaurant beer permit on 
ground that plaintiff sold alcoholic 
liquor before permitted hours on Sun- 
day, a transcript of the proceedings 
before commission, attached as an ex- 
hibit to commission’s answer, became 
part of commission’s pleading, and, 
where transcript was not questioned, 
finding of trial court that commission 
revoked permit at hearing on Novem- 
ber 20, 1939, would be modified to 
accord with transcript, which showed 
that order made hy commission ag re- 
sult of hearing on November 20 was 
that right to use permit was revoked 
“nending a cemtinued hearing on De- 
cember. 18th on a question of reopen- 
ing.’ Gen.St.Supp.1935, ; 1074¢.—Bo- 
nardelli y. Liquor Control Commission, 
167A. 203574 

The Supreme Court of Errors would 
not find error in action of liquor con- 
trol commission in revoking plaintiff’s 
restaurant beer poe on ground that 
plaintiff sold alcoholic liquor before 


Boake 
defects in proceedings of the commis- 
i Re ere testimony of plaintiff’s hus- 
- ban 


day, al 


how: { g J 
to commission 


be sent ba r for 
g, even if there were technical 


1 at hearing before commission 
admitted a violation of the law and no 
testimony was given in contradiction 
thereof. Gen.St.Supp.1935, § 1074¢c.— 
Bonardelli v. Liguor Control] Commis- 
sion, 16 A.2da 357. 

Minn. Evidence that licensee, while 
operating under a license granted pur- 
suant to ordinance authorizing and 
regulating the sale of beer, permitted 
whisky to be sold openly in licensee’s 
place of business by a bootlegger who 
sold to licensee’s customers, and that 
licensee’s waitresses would then fur- 
nish soft drinks with which to mix 
whisky sustained action of city coun- 
cil in revoking the license.—State ex 
rel. Peterson y. City of Alexandria, 297 
N.W. 723. 


N.Y.App.Div. 


Byidence — sustained 


finding of State Liquor Authority that 


holder of-license to sell beer had vio- 
lated statute by keeping or permitting 
to be kept or consumed on the licensed 
premises liquor and alcohol and justi- 
fied determination of the Authority 
eanceling license to sell beer. Civil 
Practice Act, § 1283 et seq.; Alcoholic 
Beverage Control Law, § 108.—Sattell 
y. State Liquor Authority, 21 N.Y.S.2d 
227, 259 App.Div. 11138, appeal denied 
22 N.Y.S.2d 536. 


N.Y.Sup. The State Liquor Author- 
ity does not have an arbitrary right, 
without judicial review, to destroy the 
business of every licensed purveyor of 
alcoholic liquors on the first day of 
July of every year. Alcoholic Bev- 
erage Control Law, § 121.—De Angelis 
v. Bruckman, 21 N.Y.S.2d 981, 174 
Misc. 790, reversed 23 N.Y.S.2d 197. 

N.Y.Sup. Where Liquor Board re- 
voked petitioners’ liquor license on last 
day of July, and next session of Ap- 
pellate Division at that time was sched- 
uled 49 days later, under statute con- 
cerning hearings before Appellate Divi- 
sion in proceedings against a body or 
officer, Special Term, which was in 
session all summer, was’ bound 
to transfer petitioners’ proceedings 
against State Liquor Authority to stay 
revocation to Appellate Division for 
disposition. Alcoholic Beverage Con- 
trol Law, § 121; Civil Practice Act, § 
1296.—De Angelis v. Bruckman, 21 
N.Y.S.2d 981, 174 Mise. 790, reversed 
23 N.Y.S.2d 197. 


The statutory provision that no stay 
of proceeding. by State Liquor Author- 
ity pending review of its order revok- 
ing liquor license shall be granted for 
a period exceeding 30 days was ar- 
bitrary, unjust, and discriminatory 
when applied to a case wherein Liquor 
Board had revoked petitioners’ license 
on last day of July, and next session 
of Appellate Division at that time was 
scheduled 49 days later, and hence Su- 
preme Court would transfer petition- 
ers’ proceeding to obtain a stay of 
revocation to Appellate Division and 
grant petitioners a stay until deter- 
mination of proceeding in the Appel- 
late Division. Alcoholic Beverage Con- 
trol Law, § 121; Civil Practice Act, 
§ 1296—De Angelis v. Bruckman, 21 
N.Y.S.2d 981, 174 Mise. 790, reversed 
238°-N.Y.8.2a 1973 


Pa.Super. Under statute providing 
that all nonprofit corporations whether 
they expire by their own limitations, 
or are otherwise dissolved, shall con- 
tinue to exist for a period of two 
years after date of dissolution, for 
purpose of instituting actions against 
them, fact that charter of nonprofit 
corporate club was revoked did not 
preclude Liquor Control Board from 
instituting action against the club 
within two years after the revocation, 
for purpose of revoking the _club’s 
retail malt beverage dispenser’s license, 
and forfeiting bond executed and filed 
with license 4 ae 47 PS. 84 
et seq.; 15 .S. § 2851-1004.—Com- 
monwealth v. Mahoningtown Ry. Men’s 
Club, 14 A.2d 356, 140 Pa.Super. 413. 

Pa.Super. A proceeding to revoke a 
retail malt beverage dispenser’s li- 


Super. 413, Fs 

_Pa.Super. A proceeding to revoke a 
liquor license is not a “criminal ac- 
tion” where proof of general reputation 
is treated as substantive evidence to 
aid in determining guilt or innocence 
of accused. 47 P.S. § 744—410.—Com- 
monwealth v. Lyons, 15 A.2d 851, 142 
Pa.Super. 54. 

In proceeding to revoke a liquor li- 
cense, controlling question was wheth- 
er sufficient cause had been shown to 
revoke the license, and indictments, in 
another case, in which licensee pleaded 
guilty to charge of poolselling, book- 
making, conspiracy, and with being a 
common gambler, were admissible, but 
admission was harmless in any event, 
where licensee admitted convictions. 47 
P.S. § 744—410.—Commonwealth v. Ly- 
ons, 15 A.2d 851, 142 Pa.Super. 54. 

Pa.Super. The inquiry on appeal 
from action of court of quarter ses- 
sions on order of Liquor Control Board 
refusing liquor license is in nature of 
strict or narrow “certiorari,” limited 
to question of jurisdiction and regu- 
larity of proceedings below, whereas 
on appeal from action of court on 
revocation of license and forfeiture of 
licensee’s bond,’ Superior Court is 
called upon to determine whether court 
of quarter sessions abused its discre- 
tion or committed an error of law. 47 
P.S. §§ 744404, 744—410.—In re 
Revocation of Restaurant Liquor Li- 
cense No. R-8981, Issued to John 
Mami, 19 A.2d 549, 144 Pa.Super. 285. 


An appeal to court of quarter ses- 
sions from revocation by Liquor Con- 
trol Board, of restaurant liquor license 
and: forfeiture of licensee’s bond was 
de novo, and if there was conflict in 
evidence court could make different 
findings than those of board, sustain 
or reverse board, and impose less or 
more severe penalty, but the court’s ac- 
tion was required to be supported by 
evidence. 47 P.S. § 744—410.—In re 
Revocation of Restaurant Liquor Li- 
cense No. R-8981, Issued to John 
Mami, 19 A.2d 549, 144 Pa.Super. 285. 

An appeal from modification by court 
of quarter sessions of revocation by 
Liquor Control Board of restaurant 
liquor license and forfeiture of li- 
censee’s bond was in the nature of a 
“certiorari”, but it was a certiorari in 
its broadest sense, and superior court 
eould consider findings of fact so far 
as they concerned fundamental ques- 
tions, and determine whether there was 
evidence to support the modification, 
and whether court below committed an 
error of law or abused its discretion. 
47 P.S. § 744—410.—In re Revocation 
of Restaurant Liquor License No. 
R-8981, Issued to John Mami, 19 A.2d 
549, 144 Pa.Super. 285. 

The court of quarter sessions abused 
its discretion in modifying order of 
Liquor Control Board revoking restau- 
rant liquor license and forfeiting li- 
ecensee’s bond and in requiring com- 
promise under. which licensee would 
only be liable for fine, where admitted 
facts showed that licensee had_pur- 
chased liquor stolen from state liquor 
store and had sold it on licensed prem- 
ises, and there was no additional evi- 
dence favorable to licensee on appeal 
to court of quarter sessions.—In re 
Revocation of Restaurant Liquor Li- 
eense No. R-8981, Issued to John 
Mami, 19 A.2d 549, 144 Pa.Super. 285. 

An order of court of quarter ses- 
sions which modified order-of Liquor 
Control Board revoking’ restaurant 
liquor license and forfeiting licensee’s 
bond, and which was erroneous as a 
matter of law, was subject to review 
by superior court. 47 P.S. § 744—410. 
—In re Revocation of Restaurant Liq- 
uor License No. R-8981, Issued to John 
Mami, 19 A.2d 549, 144 Pa.Super. 285. 

Under statute providing chat where 
Liquor Control Board suspends license 
it may accept from licensee an_ offer 
in compromise aS a penalty in lieu of 
suspension, acceptance of compromise 
is discretionary’ with board, and court 
of quarter sessions cannot direct board 
to enter into compromise on appeal 


from decision of board, 47 PS. § | 
rant Liquor License No. R-8981, Is- 
‘sued to John Mami, 19 A.2d 549, 144 


Pa.Super, 285.) A REY ho 
Pa.Super. On appeal from order of) | 7% 
court of quarter sessions aflirming 


revocation of liquor license, evidence — 
sustained order of the Liquor Control 
Board and decision and order of the 
court. 47 P.S. §§ 744—404, 744—410. 
—Appeal of Askounes, 19 A.2d 846, 144 
Pa.Super. 293. ; 
Pa.Super. No appeal to superior 
court from action of court of quarter 
sessions on revocation of a liquor li- 
cense is specially allowed, but as the 
right of further appeal is not specifical- — 
ly denied, superior court may review — 
the case in the broadest sense allowed _ 
on certiorari and is limited to ques- 
tions of jurisdiction and the regularity © 
of the proceedings, 47 P.S. §§ 744—404, 
744—410.—Appeal of Askounes, 19 A. — 
2d_ 846, 144 Pa.Super. 293. wae 
On certiorari to review order of 
court of quarter sessions revoking _ 
liquor license, it is court’s duty to re- 
view the record in order to determine — 
whether there is evidence to support 
the order appealed from. 47 P.S. §§ — 
744404, 744—410.—Appeal '. : 
kounes, 19 A.2d 846, 144 Pa.Super. 293. 
Pa.Quar.Sess. On appeal from the — 
revocation or suspension of a liquor li- — 
cense, the function of the court is that — 
of both a nisi prius and of an appellate — 
tribunal; while it should reexamine, de ~ 
novo, any disputed issue of fact and 
prevent any injustice, it should, never- 
theless, not disturb the action of the 
Liquor Control, Board: in determining apa 
the propriety of the penalty: to be ATD= 53 
posed in view of the proven facts, un- 
less there is a clear abuse of discretion. — 
—In re Lavin’s License, 38 D. & C. 651. 
The action of the Pennsylvania Liq- 
uor Control Board, 47 P.S. § 744-901 et — 
seq., in suspending a retail license for ~ 
80 days, because of two sales to offi- — 
cers for consumption off the premises, 
will not be disturbed by the court on | 
appeal, even though it is the licensee’s 
first offense—In re Lavin’s License, 38 
D. & C. 651. i ee 
Pa.Quar.Sess. On an appeal from an _ 
order of the Liquor Contro! Board sus- 
pending appellant’s license for sixty 
days, it appeared that the Board had, 
after hearing, found (1) that the li- — 
censee failed to break liquor bottles — 
within twenty-four hours after they — 
had been emptied, (2) that an intoxi- 
cated person was served liquor on the 
licensed premises, and (3) that per- — 
sons leaving the licensed premises have 
caused a disturbance in the neighbor- — 
hood by loud noises and improper econ- ~ 
duct. Held, that according to the 
weight of the believable evidence, the © 
appellant’s cafe was operated in a. 
noisy, improper and disorderly manner, 
and that the action of the Board should 
be sustained.—Magaro vy. Hitchler, 49 
Dauph. 138. ; 


Pa.Quar.Sess. Upon an appeal from 
the order of the Pennsylvania Liquor 
Control Board revoking a license, the 
general good reputation of a place and 
the proprietor himself, built up over a 
long period of years, is sufficient to re- | 
fute any suggestion of intentional con- 
nection between the acts complained of 
and the proprietor—lIn re Pope’s Hotel. 
License, 23 Hrie 238. 

Where there is some evidence of the 
matters complained of, the suspension 
of his license by the Liquor Control. 
Board, of approximately thirty days, 
prior to the hearing before the Court 
of Common Pleas, is sufficient punish- 
ment.—In re Pope’s Hotel License, 23 
Hrie 238. 

Pa.Quar.Sess. Permitting girls 18 
or 19 years of age, in company with 
their older brothers or sisters to pur- 
chase coca-cola and dance to a victrola 
is not ground for suspending a liquor 
license.—Revocation of Liquor License 
of Vaz, 4 Fay.L.J. 24. 

Pa.Quar.Sess. The approved practice 
in these cases is to submit a certified 
copy of final action of the Liquor Con- 
trol Board or of the docket entries 
showing the nature of the proceedings. 


ee 
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—Commonwealth v. Young Men’s Social 
Club of Archbald, 51 Lack.Jur. 205. 
_Pa.Quar.Sess. Where a second cita- 
tion against licensee is made involving 
charges which, though serious, did not 
concern moral turpitude, severe punish- 
ment is warranted. The deprivation of 
license for sixty days would be equiva- 
Ient to a fine of several thousand dol- 
lars, and should answer. Warning that 
a third citation will result in the maxi- 
mum penalty.—Appeal of Toole, 34 
Luz.L.Reg.Rep. 66. 

Pa.Quar.Sess. Where seven reasons 
are cited by liquor board in revoking a 
club liquor license, but five relating to 
eriticism of the internal management, 
and remaining two dealing with selling 
to non-members and selling unlawful- 
ly, as evidenced by purchases for evi- 
dence value on the premises by officers 
of the law, and where club consists of 
over one hundred members who pay 
regular dues, though records loosely 
kept and management not entirely busi- 
nesslike, still no serious violation and 
no criminality, suspension and warn- 
ing sufficient, and revocation so modi- 


- fied.—Appeal of pyran Social Club; 34 


_Luz.L.Reg.Rep. 


Pa.Quar.Sess. On an appeal from an 


order of the Pennsylvania Liquor Con- 
_ trol Board, 47 P.S. § 744-901 et seq., 


ii 
i?) M 


ne 


Mini 


suspending a liquor license, the matter 
before the court on a hearing de novo 


is a civil proceeding and the burden of 


proof is on the Commonwealth to es- 
tablish by a preponderance of the evi- 


dence that the license should be re- 


voked or suspended.—In re Rosato’s 
Liquor License,.27 North. 313. 

-_ On an appeal from the order of the 
Pennsylvania Liquor Control Board, 47 
P.S. § 744-901 et seq., suspending the 
license, the hearing de novo before the 
‘court is an administrative one and not 


a criminal one.—In re Rosato’s Liquor 


¥ 


License, 27 North. 313. 
Pa.Quar.Sess. A verdict of not guilty 


rendered in a case wherein the appel- 


As _ lant is the defendant in a criminal case 
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charged with the violation of the liquor 
laws is not competent evidence in a 
Civil proceeding to suspend appellant’s 
_ license.—In re Rosato’s Liquor License, 
27 North. 313. 
_ Pa.Quar.Sess. Where the Common- 
wealth contends that a license should 
be suspended because of Sunday saleg 
by a_ bartender, who subsequently 


- pleaded guilty in the Court of Quarter 


Sessions at the December Term of 
1939, and the licensee was cited to ap- 


_ pear before the Examiner of the Liquor 


Control Board on March 15, 1940, and 
received notice of the suspension of her 
license on or about April 18, 1940, dur- 
ing which period the licensee had re- 
ceived a renewal of her liquor license, it 
was held that due diligence had not 
been used by the Pennsylvania Liquor 
Control Board in the proceedings insti- 
tuted against the appellant and her ap- 
peal was sustained.—In re Rosato’s Li- 
quor License, 27 North. 313. 

It is the intent of the liquor laws 
that due diligence be used when li- 
'censes are suspended or revoked.—In re 
Rosato’s Liquor License, 27 North. 313, 


Pa.Quar.Sess. An order of the Penn- 
sylvania Liquor Control Board, 47 P.S. 
§ 744-901 et seq., revoking a retailer’s 
license issued to a club because (1) the 
club failed to keep records of its busi- 
ness as required by the Pennsylvania 
Liquor Control Act, 47 P.S. § 744-1 et 
seq., (2) the licensee was not a bona 
‘fide club, and (3) gambling devices 

_ were kept on the licensed premises, was 
modified by entering an order suspend- 
ing the license for six months, where 
the first two reasons were not sup- 
ported by sufficient evidence, and the 
gambling devices found on the premises 
consisted of punch boards and a coun- 
ter-machine.—In re South End Demo- 
cratic Club License, 54 York 104. 

K.I. Where licensee appeared before 
Liquor Control Administrator in pro- 
ceeding to revoke license, but did not 
request assistance of an attorney or 
permission to introduce further testi- 
mony until notified of revocation of 
his license, and licensee requested re- 
hearing at which licensee, assisted by 


Ny Ch. oh Has aay peut 
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his attorney, could submit testimony, 
refusal of rehearing on ground that 
testimony was cumulative and that re- 
hearing was not needed was not an 
abuse of discretion. Gen.Laws 1938, c. 
163, §§ 10, 11.—Belconis v. Brewster, 
14 A.2d 701. 

RI. Under statute 
revocation of liquor licenses by i 
sion of intoxicating beverages, provi- 
sion that the division might of its 
own motion revoke or suspend any li- 
cense except as otherwise provided, 
construed in light of provision that 
division shall have power to issue, re- 
new, revoke, and cancel all manufac- 
turers’, wholesalers’, and retailers’ class 
G licenses, does not limit the Liquor 
Control Administrator’s power to re- 
voke licenses to the revocation of 
manufacturers’, wholesalers’, and re- 
tailers’ class G_ licenses, since the 
maxim ‘“‘inclusio unius est  exclusio 
alterius” is not applicable. Gen.Laws 
1938, ec. 164, §§ 5, 6.—Belconis vy. 
Brewster, 14 A.2d 701. 

Under statutes relating to the revo- 
eation of liquor licenses, Liquor Con- 
trol Administrator’s power to revoke 
or suspend licenses of his own motion 
is not limited. Gen.Laws 1938, c. 162 


providing for 
divi- 


et seq.; c. 164, §§ 5, 6.—Belconis v. 
Brewster, 14 A.2d 701. 
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Alaska. Under statute authorizing 


proceedings for revocation of beer and 
wine license for any false statement in 
application for license or for violation 
of act under which license is issued, 
District Court had jurisdiction of pro- 
ceeding to revoke license on ground that 
licensee was not entitled to license be- 
cause he was not a citizen of United 
States and a qualified elector of terri- 
tory of Alaska as required by _ the 
act. Laws 1933, ¢. 71, §§ 1, 2, 13, 14.— 
In re Naka’s License, 9 Alaska 1. 
Pa.Quar.Sess. On an appeal by a 
club from an order of the Liquor Con- 
trol Board revoking its liquor license, 
it appeared that the Board had re- 
voked the license because, (1) the club 
permitted gambling and maintained 
gambling dévices on the premises, (2) 
it failed to keep complete and truthful 
records covering the operation of its li- 
cense, (3) it is not a bona fide club, 
and (4) it failed to adhere to its con- 
stitution. Held, that the evidence of 
record justified the Board’s findings, 
and that, therefore, the appeak must be 
dismissed.—Appeal of Employees’ Home 
Snes of Harrisburg, 50 Dauph. 


Since the testimony indicates that 
complete records concerning the slot 
machines were not kept, and that the 
club’s officers were unable to explain 
how the club acquired ownership of 
the machines, it appears that the club 
has failed to keep complete and truth- 
ful records.—Appeal of Employees’ 
vam Ass’n of Harrisburg, 50 Dauph. 

Pa.Quar.Sess. The isolated sale of 
ale by an employee to a minor aged 20 
who represented himself to be 22 is not 
sufficient ground to suspend a liquor li- 
cense where the licensee had instructed 
the employee not to sell to minors.—In 
re Revocation of Liquor License of 
Vaz, 4 Fay.L.J. 24. 


Pa.Quar.Sess. Where places licensed 
to sell liquor are well equipped, bear 
a good reputation, but deprived of li- 
cense because of petty violations such 
as after refusal to sell liquor on the 
first floor investigators proceeded to the 
second, residential quarters, and found 
liquor claimed to be for family use;—or 
where by stipulation filed of record by 
counsel licensee had conducted a neat, 
clean, well-equipped substantial busi- 
ness place, but cited for selling two 
pints of whiskey to be consumed off 
the premises, or where another elabo- 
rately equipped place, with accommo- 
dations for several hundred, had borne 
the highest reputation but cited for 
sales to two officers of four drinks at 
12:30 and 1:15 after midnight Satur- 
day, no accusation of opening or sell- 
ing on Sunday; or where citation for 
selling a pint of liquor for consump- 
tion off the premises on two occasions, 


these the first charges ever made 


against the place. After withdrawals 
of these licenses twenty to thirty days 
by board of control, modifications of 
sentence will be made by Court or per- 
mission to accept offer in compromise. 
—Appeal of Malinoski, 34 Luz.L.Reg. 
Rep. 374. 

R.I. Under statute relating to revo- 
eation of liquor licenses, Liquor Con- 
trol Administrator had power of his 
own motion to revoke license of li- 
censee for violation of statute forbid- 
ding sale of beverages by licensee to 
nonlicensed dealer in beverages. Gen. 
Laws 1938, c. 168, §§ 10, 11; c. 164, § 
5.—Belconis: v. Brewster, 14 A.2d 701. 

Revocation of retail liquor dealer’s 
license for alleged violation of statute 
forbidding sale of beverages by licensee 
to an unlicensed dealer in beverages 
was not warranted, where it was not 
shown that the licensee had reason to 
believe that the beverages sold to un- 
licensed dealer would be resold. Gen. 
Laws 1938, ec. 163, § 11.—Belconis v. 
Brewster, 14 A.2d 701. 

§ 165 7 

Cal.App. Amendment to Alcoholic 
Beverage Control Act which authorized 
suspension oe revocation of liquor li- 
cense if continuance of license would 
be contrary to public welfare or mor- 
als, and provided that proceedings for 
suspension or revocation upon such 
grounds should not be deemed a limita- 
tion upon the authority of the Board 
of Equalization to proceed pursuant to 
constitutional authorization, was not 
indicative of purpose to recognize right 
of board to revoke a license summarily 


and without notice when acting on 


board’s own motion, and the amend- 
ment merely gave to any person the 
right to initiate a proceeding for 
revocation or suspension upon ground 
previously reserved to the board. Gen. 
Laws 1937, Act 3796, §§ 40, 41; Const. 
art, 20, 22.—Irvine v. State Board 
of Equalization, 104 P.2d 847. 

The Board of Equalization was not 
authorized to revoke liquor license 
without giving notice to the licensee of 
a hearing and without conducting a 
hearing, even though the board acted 
independently and not upon verified 
complaint. Gen.Laws 1937, Act 3796, 
§§ 40, 41; Const. art. 20, § 22.—Irvine 
v. State Board of Hqualization, 104 P. 
2d 847. 

Minn. Where holder of license to 
sell beer appeared pursuant to notice 
before city council without objection 
and contested proceeding respecting 
revocation of license on its merits, li- 
censee could not thereafter question 
sufficiency of notice or form of charges 
against him by certiorari to review ac- 
tion of council in revoking license.— 
State ex rel. Peterson v. City of Alex- 
andria, 297 N.W. 723. 

Pa.Super. A notice of hearing to re- 
voke restaurant liquor license by reg- 
istered mail addressed to licensee at 
her licensed premises constituted due 
notice of hearing, and its validity was 
not affected by facts that licensee was. 
in jail for violating liquor laws at 
time of sending notice and that regis- 
try return card or receipt was signed 
by. turnkey for licensee. 47 P.S. 
744_410.—Commonwealth y. Miele, 1 
A.2d 337, 140 Pa.Super. 313; Common- 


wealth v. Coldren, 14 A.2d 340, 140 
Pa.Super, 321. 
Pa,Super, A citation, issued by liq- 


uor control board, to show cause why 
restaurant liquor license should not be 
revoked and licensee’s bond forfeited 
for violation of liquor laws, is not 
common law writ required to be served 
by sheriff, but any method of notice 
reasonably calculated to give licensee 
knowledge of proposed hearing and op- 
portunity to be heard on question of 
revocation is sufficient, though licensee 
is unable to appear at hearing because 
of lack of funds to secure counsel or 
confinement in jail for violation of such 
laws. 47 PS, 744-410.—Common- 
wealth v. Miele, 14 A.2d 337, 140 Pa. 
Super, 313. 

Pa.Super. Where proceedings 
against nonprofit corporate club for 
revocation of club’s retail malt bey- 
erage dispenser’s license, and forfeiture 


license application, were instituted by 
issuance of citation and notice of time 
of hearing, which were sent by regis- 
tered mail to the club at _ licensed 
premises, and return registered receipt 
card was signed by treasurer of club, 
notice to club was reasonably calcu- 
lated to give club knowledge of pro- 
posed exercise of jurisdiction and an 
opportunity to be heard, and was suffi- 
cient. 47 P.S. § 84 et seq. and § 96.— 
Commonwealth vy. Mahoningtown Ry. 
Hea Club, 14 A.2d 356, 140 Pa.Super. 


Pa.Quar.Sess. Inasmuch as the rec- 
ord indicates that the club equipment 
was purchased from one, Fannasy, in 
1937, and payment made by a judg- 
ment note which required that the first 
payment of $300 be made on January 
2, 1938 and $200 be paid each month 
thereafter, without interest, but no 
payments have actually been made, it 
appears that Fannasy has a _ proprie- 
tary interest in the club which is in 
violation of the Act of 1937, P.L. 1762. 
—Appeal of Employees’ Home Ass’n of 
Harrisburg, 50 Dauph. 108. 

Since the record indicates that the 
elub does not regularly elect officers, 
fill vacancies or investigate applicants 
for membership, it appears that the 
club has failed to adhere to its consti- 
tution.—Appeal of Employees’ Home 
Ass’n of Harrisburg, 50 Dauph. 108. 

Pa.Quar.Sess. The provision of the 
Liquor Control Act giving the board 
the right to suspend licenses in addi- 
tion to the other penalties provided 
for, means that to justify a suspension 
the evidence must be sufficient to war- 
rant conviction of the misdemeanor 
charged.-—Revocation of Liquor License 
of Vaz, 4 Fay.L.J.' 24. ’ 


§ 168 

_ Il. An article of merchandise which 
is within letter of statute imposing a 
tax upon sale of alcoholic liquors is 
not regarded as within statute unless 
also within object, spirit and mean- 
ing of statute. Smith-Hurd Stats. «. 
43, §§ 94 et seq., 95(5), 96, 158.—U. 
S. Industrial Alcohol Co. v. Nudelman, 
31 N.H.2d 594, 375 Ill. 342. j 

Where alcohol sold by a West Vir- 
ginia corporation holding a _ license as 
an importing distributor under Liquor 
Control Act was incapable of use as a 
beverage, such alcohol was not subject 
to taxation under the Liquor Control 
Act as it obtained prior to July 1, 
1934, since alcohol which is not pota- 
ble is not within objects of statute. 
Smith-Hurd Stats. e. 43, §§ 94 et seq,., 
95(5). 96, 158.—U. S. Industrial Alco- 
hol Co. v. Nudelman, 31 N.H.2d 594, 
875 Ill. 342. 


Ky. A corporation which leased dis- 
tillery premises of affiliate for purpose 
of having affiliate manufacture dis- 
tilled spirits bearing corporation’s 
trade-mark or name, could not avoid 
liability for distiller’s license fee on 
ground that lease was fictional in 
fact and entered into merely to meet 
the technical requirements of the In- 
ternal Revenue Department of the 
United States. Ky.St.Supp. § 2554b-98, 
subds, 13, 21, and § 2554b-114.—Logan 
v. Greenbrier Distilling Co., 150 S.W. 
20 673, 286K y,-319. 


A corporation which leased distillery 
premises of affiliate for purpose of hav- 
ing affiliate manufacture distilled spir- 
its bearing trade-mark or name of cor- 
poration, could not avoid liability for 

’ distiller’s license fee on ground that 
the whiskey was manufactured solely 
under supervision and control of af- 
filiate, that corporation was not re- 
quired to furnish labor or materials 
nor to furnish warehouse bond, since 
the business was in effect carried on 
by the affiliate as agent of the corpo- 
ration. Ky.St.Supp. § 2554b-98, subds. 
13, 21, and § 2554b-114.—Logan_ v. 
Greenbrier Distilling Co., 150 S.W.2d 
673, 286 Ky. 319. 

The test of whether one is liable for 
license fee as a distiller is whether one 
is engaged in the business irrespective 
of whether he is the actual owner of the 
distillery or a lessee thereof. Ky.St. 
Supp. § 2554b-98, subds. 13, 21, and § 


i 
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-y. Greenbrier Dis- 
bili 150 S.W.2d 673, 286 Ky. 


A corporation which leased the dis- 
tillery of an affiliate for purpose of 
having affiliate manufacture distilled 
spirits bearing the trade-mark or name 
of corporation was properly required 
to pay license fee as a_ ‘distiller’. 
Ky.St.Supp. § 2554b-98, subds. 138, 21, 
and § 2554b-114.._Logan y. Greenbrier 
ie Nata Co., 150 S.W.24 678, 286 Ky. 


Ky. A municipality may impose a li- 
cense tax on liquor wholesaler located 
or doing business within its jurisdic- 
tion, but cannot impose a tax on the 
privilege of transporting alcoholic 
beverages into the municipality by li- 
censed wholesaler having incidental 
right to transport such beverages as 
he is authorized to sell from his li- 
censed place of business to licensed re- 
tailers in his own trucks. By SE SEED: 
1939, §§ 2554b-114, 2554b-118, 2554b- 
120.—Commonwealth, for Use and 
Benefit of City of Hazard y. Day, 152 
S.W.2d 597.0287 Ky. 176, 

N.Y.App.Div. Under section of Tax 
Law imposing a tax of $1.50 per gal- 
lon upon each ‘person’ other than a 
distributor who on May 9, 1939, 
possessed for purpose of sale any liq- 
uors above normal stock of 250 gallons, 
a corporation which managed eight 
hotels and restaurants and which ob- 
tained_a separate license under Alco- 
holic Beverage Control Law for each 


of such places was properly granted - 


only one exemption of 250 gallons as 
against contention that corporation was 
entitled to exemption of 250 gallons 
for each of the eight places, since the 
corporation was a “person’’ under the 
Tax Law. Tax Law, § 420, subd. 1; 
§ 424, subd. 1, as amended by Laws 
1939, c. 433, § 1.—People ex rel. Knott 
Management Corporation v. Graves, 26 
N.Y.S8.2d 60, 261 App.Div. 1027. 


§ 169 

Cal.App. The State Board of Equali- 
zation, in making its findings that an 
additional excise tax was’ due from 
wholesaler of distilled spirits, was act- 
ing as a fact-finding body, and board’s 
findings, though not conclusive, should 
not be ignored in absence of showing 
that they were arbitrary and_ capri- 
cious, but should be treated as findings 
of a referee. St.1935, pp. 1123 et seq., 
1143-1146, §§ 1 et seq., 40-48—Km- 
ping Vintage Co. v. Collins, 105 P.2a 


Failure of State Board of Hqualiza- 
tion, in making its findings that an ad- 
ditional excise tax was due from whole- 
saler of distilled spirits, to make al- 
lowance for loss by evaporation, was 
not arbitrary and capricious, where 
there was no showing that any con- 
tainer was open for evaporation. St. 
1935, pp. 1123 et seq., 1143-1146, §§ 
1 et seq., 40-48.—Empire Vintage Co. v. 
Collins, 105 P.2d 391. 


The State Board of Equalization, in 
determining whether an additional ex- 
cise tax was due from wholesaler of 
distilled spirits, was not bound by tes- 
timony of wholesaler’s manager as to 
certain gifts and exchanges, where 
manager testified he could not give 
name, place, and time of a single trans- 
fer. St.1935, pp. 1123 et seq., 1143- 
1146, §§ 1 et seqg., 40-48.—Hmpire 
Vintage Co. v. Collins, 105 P.2d 391. 

The State Board of Wqualization, in 
finding that an additional excise tax 
was due from wholesaler of distilled 
spirits, found at least by inference that 
wholesaler had made sales which were 
not accompanied with stamps as_re- 
quired by statute, and such finding 
should be given effect by trial court, 
where it was not in any respect suc- 
cessfully attacked. St.1935, pp. 1123 et 
seq., 1127, 1132, 1139, 1143-1146, §§ 1 
et seq., 6, 24, 388, 38, 40-48—Empire 
Vintage Co. v. Collins, 105 P.2d 391. 

The tax upon all distilled spirits sold 
in state is an “excise tax’’, and hence 
finding of State Board of Equalization 
that an additional tax was due from 
wholesaler of distilled spirits did not 
involve an assessment or reassessment, 
St.1935, pp. 1123 et seq., 1132, §§ 1 
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-et seq., 
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24.—Empire Vintage Co. v. 
Collins, 105, P.2d 391. hg Races 
Under Alcoholic Beverage Control 
Act imposing an excise tax upon all - 
distilled spirits sold in state, State 
Board of Hqualization is authorized to ~ 
ascertain whether there is a deficiency 
in amount of tax due from wholesaler 
and the amount thereof, and board’s — 
findings are subject to judicial review. 
St.1935, p, 1123 et seq, ($1 et sed am 
Empire Vintage Co, v. Collins, 105 P._ 
2d 391, a, 
§ 172 Pee 
Ky. The presumption of a proper , 
discharge of duty upon the part of 
State Tax Commission obtains where — 
commission has made an assessment of 
taxes on distilled spirits. Ky.St. §§ 
4105, 4107, 4114i-11—City of Louis- 
ville v. Martin, 144 S.W.2d 1034, 284 
Ky. 490 OL a Aa 
In the absence of evidence to the 
contrary, it was presumed that all the 
facts before the State Tax Commission __ 
justified its action in assessing taxes — 
on distilled spirits. Ky.St. §§ 4105, — 
4107, 4114i1-11.—City of Louisville v. 
Martin, 144 S.W.2d 1034, 284 Ky. 490. — 
The State Tax Commission in mak- 
ing an assessment of taxes on distill 
spirits is invested with a broad diser 
tion and a mere error in judgment as/ 
to the fair cash value of the spirits — 
does not authorize court to interfere — 
and substitute its 


distilled spirits in bonded warehouses 
at a blanket rate of $18 per barrel for 
the purpose of state, county, municip 
and district taxation, and it was not 
shown that the cemmission arbitraril, 
abused discretion in making the asses 
ment complained of, petition seeking 1 
compel reassessment on ground that as- — 
sessment was arbitrary and in disre-_ 
gard of the age of the liquor reported, 
and at less than its fair cash value es- — 
timated at a price it would bring at 
a fair voluntary sale as required by 
the Constitution and statutes, did not — 
state a cause of action. Ky.St. §§ 4105, — 
4107, 4114i-11; Const. §§ 172, 231— | 
City of Louisville v. Martin, 144 S.W. 

2d 1034, 284 Ky. 490. d 

N.J.Tax App. State Board of Tax 
Appeals would presume that a deficien- 
ey liquor sales tax was correct, but ‘ 
only in sense that it was incumbent on 
taxpayer seeking to set aside deficien-— 
cy assessment to come forward with — 
proof persuasive of incorrectness of as- _ 
sessment.—J. & J. Distributing Co. v. 
Martin, 15 A.2d 275, 18 N.J.Misc. 585, 

Where deficiency assessment levied 
by state tax department against whole- | 
sale liquor licensee under Alcoholic — 
Beverage Tax Act was based on Hi- 
censee’s work sheets which represented _ 
tallies dependent upon accuracy of sepa- 
rate calculations and _ transpositions, — 
and where work sheets were not 
checked for accuracy and were used 
only where they disclosed deficiencies 
for particular months, but were disre- _ 
garded where they indicated excess. 
payments, enforcement of deficiency 
would be unjust and oppressive and de- 
ficiency would be modified. N.J.S.AV 
54:41-2, 54:438-1 et seq., 54:45-1, 54: 
46-1, 54:47-3.—J. & J. Distributing Co. 
phe Martin, 15 A.2d 275, 18 N.J.Misc. 
585. 

Evidence held to establish that defi- 
ciency assessment levied by state tax 
department against wholesale liquor li- 
ecensee under Alcoholic Beverage Tax 
Act was excessive. N.J.S.A. 54:41-1 et 
seq.—J. & J. Distributing Co. v. Martin, 
15 A.2d 275, 18 N.J.Mise. 585. 

§ 174 

Ky. In accordance with rule that 
law never favors penalties and will not 
exact them, unless statute imposing 
them is clear and convincing, courts 
will endeavor to ascertain legislative 
intent, as gathered from language used, 
in construing statute imposing penalty 
for failure to pay whisky production 
tax within 15 days after manufacture 
of whisky, and penalty beyond letter 
of statute will not be exacted, if it 


i 22,6. 
— 15(18), 


the 
. stating that, 
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$s so ambiguous as to leave reasonable 
minds in doubt. Ky.St. §§ 459, 4214a- 
13, 4214a-21—Commonwealth ex rel. 
Martin v. Tom Moore Distillery Co., 
152 S.W.2d 962, 287 Ky. 125 

The statutory penalty for . 
pay taxes, imposed on persons obtain- 
ing permits to manufacture distilled 
spirits, within 15 days after such 
taxes become due, is imposed on 
amount of production taxes not paid 
by manufacturer on statutory due date, 
not on amount of license taxes. Ky.St. 
§§ 2554b-10, 2554b-57, 4214a-21, 4214a- 
22.—Commonwealth ex rel. Martin Vv, 
Tom Moore Distillery Co., 152 S.W.2d 
962, 287 Ky. 125. 

Tex.Civ.App. The annual $2 fee re- 
quired for issuance of permit to op- 
erate a retail drug store is required 
for revenue purposes and hence can 
be paid at any time during year cov- 
ered by permit, but requirement that 
applicant for permit must have op- 
erated a registered pharmacy for two 


“failure to 


years next preceding date of applica- 


tion for permit is the controlling test 
as to whether applicant is entitled to 
issuance of permit. Vernon’s Ann.P. 
CG. arts. 666—2, 666—5, 666—6; art. 

66—12, subd. 3; arts, 666—13, 666— 
666—41; Vernon’s Ann.Civ.St. 
art. 4542a, § 1 et seq., §§ 17, 19, 20.— 
Texas Liquor Control Board y. Can- 
non, 147 S.W.2d 927, 


§ 177 ' 
N.Y.App.Div. Under the provision of 
Alcohohe Beverage Control Law 
on application for pay- 
ment of liquor license refund, all taxes 
and penalties due the state shall be 
deducted therefrom, the Legislature in- 
tended to provide for the deduction of 
‘any taxes due from the license holder, 
and the state’s right of set-off against 
the refund value of the license is not 
restricted to taxes or penalties im- 


posed by the article of the Tax Law 


relating to taxes on alcoholic bever- 

Alcoholic Beverage Control] Law, 
§ 127; Tax Law § 420 et seq.—Siegel 
v. State, 28 N.Y.S.2d 958, 262 App.Div. 
388, affirming 24 N.Y.S.2d 120, 175 


- Mise. 515. 


§ 178 

| Cal.App. In action by wholesaler of 
distilled spirits to recover an install- 
ment of excise tax paid under protest 
and to have declared that there was no 
tax due, wholesaler had burden of 
showing that it had paid taxes on all 
sales, legal or illegal, for the period 
that State Board of Equalization found 
additional tax due, and that board ar- 
bitrarily compelled it to pay _ the 
amount sued for. St.1935, p. 1123 et 
seq., § 1 et seq.—Empire Vintage Co. 
v. Collins, 105 P.2d 391. 

N.Y¥.Sup. Where application is made 
for refund of liquor license fee, comp- 
troller may set off amount due the 
state by licensee for taxes for purposes 
other than those arising under statute 
taxing alcoholic beverages or for other 
claims due the state. Tax Law, § 420 
et seq.—Capitol Distributors Corpora- 
tion v. Kent’s Restaurant, 21 N.Y.S.2d 
219,.173 Misc. 827. 

N.¥.Sup. The comptroller of the 
state of New York has ministerial duty 
of paying refund due on cancellation 
of a liquor license to the person enti- 
tled thereto after certain deductions. 
Aleoholic Beverage Control Law, § 127. 
—Nicholoulias v. Regent Restaurant, 
25 N.Y.S.2d 181, 175 Mise. 526. 

The obligation of the comptroller of 
the state of New York to refund 
amount due on cancellation of a liquor 
license arises when a clear legal right 
is shown to the money, and is then 
enforceable by mandamus. Alcoholic 
Beverage Control Law, § 127; Civil 
Practice Act, § 1283 et seq.—Nicho- 
loulias v. Regent Restaurant, 25 N. 
Y.S.2d 181, 175 Mise. 526. 


Where right to refund due on can- 
cellation of a liquor license would be 
established by decree, comptroller 
would then have duty to pay money 
to adjudicated owner less claims by 
Industrial Commissioner and Commis- 
sioner of Taxation and Finance, and 
payment could be enforced if then re- 
fused. Alcoholic Beverage Control 


”? ae 
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Law, § 127.—Nicholoulias v. Regent 
Se hie decay 25 N.Y.S.2d 181, 175 Misc. 


The claims of Industrial Commis- 
sioner and Commissioner of Taxation 
and Finance could not be adjudicated 
by action or by suit in equity in- 
volving right to refund due on can- 
cellation of a liquor license. Alcoholic 
Beverage Control Law, § 127.—Nichol- 
oulias v. Regent Restaurant, 25 N.Y.S. 
2d 181, 175 Misc. 526. 

In suit involving refund due on can- 
cellation of a liquor license, successful 
party might by appropriate steps be 
placed in position of the taxpayer, or 
might require taxpayer itself to pro- 
test or review claims of the state in 
the same manner and under the same 
conditions as those applying to any 
other claimant similarly situated. Al- 
coholic Beverage Control Law, § 127.— 
Nicholoulias v. Regent Restaurant, 25 
N.Y.S.2d 181, 175 Misc. 526. 

N.Y.Ct.Cl. The statute providing for 
refund upon receipt of a liquor license 
surrendered for cancellation should not 
be extended by implication to cover 
any situation except that explicitly cov- 
ered by statute. Alcoholic Beverage 
Control Law, §'127.—Siegel v. State, 24 
N.Y.S.2d 120, 175 \Misc. 515. 
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Ariz. Under code provision confer- 
ring rule making power on _ superin- 
tendent of the department of liquor 
licenses and control to carry out pro- 
visions of act, a regulation prescribed 
by the superintendent must have for 
its purpose the carrying into effect of 
some provision of the act. Code 1939, 
§ 72-103(b) 1-1ld—Dunean v. Bek 
Krull Co., 114 P.2d 888. 

Conn. The section of Liquor Control 
Act providing that no permittee hold- 
ing a retail liquor permit shall borrow 
money or receive credit for a period 
in excess of 30 days from any manu- 
facturer permittee or any wholesaler 
permittee of alcoholic liquor is aimed 
at the “tied house’, and the section is 
“regulatory”. Gen.St.Supp.1939, § 
968e.—State v. Zazzaro, 20 A.2d 737, 
128 Conn. 160. 
~The section of Liquor Control Act 
respecting extension of credit to per- 
mittees holding retail liquor permits 
by manufacturer permittees or whole- 
saler permittees of alcoholic liquor was 
designed to place definite restrictions 
upon nonpermittees as well as permit- 
tees. Gen.St.Supp.1939, § 968e—State 
v. Zazzaro, 20 A.2d 737, 128 Conn. 160: 

Del.Ch. The statute providin for 
eontrol of the manufacture, distribu- 
tion, sale, and transportation of alco- 
holiec liquors, wines, and beer, was in- 
tended to regulate and restrict the sale 
of alcoholic liquors for beverage pur- 
poses. Rev.Code 1935, § 6130 et seq.— 
Darling Apartment Co. v. Springer, 15 
A.2d 670. 

The statute prohibiting the sale of 
intoxicating liquor by any holder of a 
license betweer. 12 o’clock midnight of 
any day and 9 o’clock in the forenoon 
of following day was intended to pro- 
mote the peace and quiet of the neigh- 
borhood in which the licensee might 
be situated, and to safeguard welfare 
and health of citizens of state. Rey. 
Code 1935, § 6162:—Darling Apartment 
Co. v. Springer, 15 A.2d 670. 

Del.Gen.Sess. The intendment of Liq- 
uor Control Act is that in absence of a 
negative vote in a constitutional local 
option district sale of liquor is antici- 
pated and every one has a reasonable 
right to buy liquor from a legal source, 
and if such right is to be circumscribed 
and no legal source allowed to be avail- 
able in a county, it must be for some 
strong and compelling reason. Rey. 
Code 1935, § 6130 et seq.; Const. art. 
13, § 2.—Lord vy. Delaware Liquor Com- 
mission, 17 A.2d 230. 

The whole tenor of the Liquor Control 
Act is based upon the encouragement 
sought to be given to the legal sale of 
liquor and the consequent destruction 
of illegal traffic. Rev.Code 1935, § 6130 
et seq.—Lord v. Delaware Liquor Com- 
mission, 17 A.2d 230. 

The intent of the Liquor Control Act 
is that except as prevented by some 
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prohibitory law, the residents, rich or 
poor, of each community, shall have a 
reasonably convenient opportunity to 
make a legal purchase of alcoholic liq- 
uor. Rev.Code 1935, § 6130 et seq.— 
Lord v. Delaware Liquor Commission, 
17, A.2d, 230. . ; : 

Md. The purpose of Alcoholic Bey- 
erages Act was not merely to license 
the sale of certain alcoholic beverages, 
but to regulate and control liquor 
traffic in the state. Code 1939, art. 
2B, § 1 et seq. Powell v. State, 18 A.2d 
587 , 


Mont. The statute, requiring the 
liquor control board to make, promul- 
gate and publish rules and regulations, 
contemplates promulgation of regula- 
tions regarding suitability of licensed 
premises and intends that such prem- 
ises be controlled by rule and not by 
caprice or whim. Laws 1937, c. 84, § 
22.—State ex rel. MeCarten vy. Harris, 
115 P.2a 292. 

Pa.Quar.Sess. The defendant was in- 
dicted under the provisions of the Act 
of March °28; 1878,.P.L. 9; 37) BS) § 
52, which makes it a misdemeanor to 
employ a female where intoxicating 
liquors are sold and claimed, since the 
Liquor Control Act of 1938-1934, P.L. 
15, as amended, 47 P.S. § 744—1, com- 
prehends a complete system for the 
eontrol of liquor within the Common- 
wealth and repeals all acts inconsist- 
ent with it, that the Act of 1878 was 
inconsistent and was repealed by im- 
plication. It was held that there was 
nothing repugnant or inconsistent be- 
tween the acts, since there was no pro- 
vision in the Act of 1933-1934, P.L. 15, 
47 PS, 744—1, or its amendments, 
that dealt in any jway with the em- 
ployment of womer{ in or about estab- 
lishments where liquor was dispensed 
or sold. In order for the positive pro- 
visions of a former statute to be re- 
pealed by construction, there must be 
such a manifest and total repugnance 
that the two enactments cannot both 
stand, and an earlier statute is re- 
pealed only in those particulars where- 
in it is clearly inconsistent and ir- 
reconcilable with the later enactment.— 


. Commonwealth y. Kline, 21 Wash. 88. 


Tenn. In amending existing prohibi- 
tion laws by adoption of Act of 1939, a 
provision of which authorizes State 
Highway Patrol to assist county and 
municipal police officers to enforce liq- 
uor law, it was properly within scope 
and object of the Act to include provi- 
sions against weakening of prohibition 
laws generally. Pub.Acts 1939, ¢c. 49, § 
15, subd. 3.—Vickers v. State, 145 S.W. 
og Ones ‘dismissing petition 142 S.W.2d 

Tenn. “Regulate”, as used in pro- 
visions of charter of city of Chatta- 
nooga authorizing city board of com- 
missioners by ordinance to license, tax, 
and regulate retailers of liquor, means 
to adjust or control by rule, method, 
or governing principles or laws. Priv. 
Acts 1869-70, c. 4, § 9, as amended by 
Priv.Acts 1911,  ¢, 10.—State ex rel. 
Saperstein v. Bass, 152 S.W.2d 236, 177 
Tenn. 609. 

Tex.Civ.App. The statute creating 
Liquor Control Board was not enacted 
for revenue purposes, but was designed 
to insure proper mevwicine for the sick 
and to curb sale of liquor for beverage 


uses. Vernon’s Ann.P.C. arts. 666—2, 
666—5, 666—6; art. 666—12, subd. 3; 
art. 666—13, 666—15(18), 666—41.— 


Texas Liquor Control Board vy. Can- 
non, 147 S.W.2d 927. 

Utah. Under statute empowering the 
Liquor Control Commission to. deter- 
mine the nature, form and capacity of 
all packages to be used for containing 
liquor kept or sold under the act, the 
Liquor Control Commission wag not 
empowered to control the capacity, na- 
ture or form of packages used for 
beer. Laws 1935, ec. 43, § 6(i).—Adolph 
Coors Co. vy. Liquor Control Commis- 
sion, 105 P.2d 181. 

The Liquor Control Commission in 
exercising its rule-making power under 
the Liquor Control Act was not au- 
thorized to make and enforce regula- 
tion limiting the size of containers to 
be used for beer and prohibiting the 


Can 


tales 


Ip ‘ q- 
ommission, 105 P.2d 181. 

Liquor Control Act is 
aged’ to protect the public health, 
sace, and morals, to prevent the re- 


‘currence of abuses known to be as- . 


sociated with saloons, to eliminate evils 
of unlicensed and unlawful manufac- 
ture, sale, and disposition of alcoholic 
heverages, and its provisions should be 
liberally construed. Laws 1935, c. 43, 
§§ 2, 42, 164, 200, and §§ 165, 168, as 
amended by "Laws 19ST G, 49.—Hem- 
enway & Moser Co. v. Funk, 106 P.2d 


(HS 
§ 182 

Ariz. Under statute empowering 
superintendent of the department of 
liquor licenses and control to prescribe 
necessary rules and regulations for 
earrying out the provisions of the act 
relating to sale of liquor, superintend- 
ent is not authorized to regulate size 
of containers of beer at not less than 
eleven fluid ounces, since size of a 


' liquor container is not a subject com- 


mitted to the superintendent, but is 
governed by the statute limiting mini- 
mum size of containers to eight ounces. 
Code 1939, §§ 72-101, 72-103(a) (b) 
1-ld, 72- 113 (b)2.—Duncan Va eA cam kv. 
Krull Co., 114 P.2da 888. 


§ 18 

Ark. Regulations of the commis- 
Sioner of revenues relating to trans- 
portation of alcoholic liquors through 
the state of Arkansas in interstate 
commerce must receive a reasonable 
interpretation and application so that 
their enforcement will impose no un- 
necessary burdens on _ the’ interstate 
commerce proposed to be regulated. 
Laws 1935, Acts 108, 109; U.S.C.A. 
Const. Amend. 21.—Hardin\ v. Spiers, 
152 S.W.2d 1010. - 

Where commissioner of revenues has 
exercised the power of designating 
from what time to what places and 
over what highways he will permit 
cargoes of spirituous liquors to leave 
the state, carrier must make reasonable 
and good faith attempt to comply with 
the regulations and he must be given 
a reasonable opportunity to conform 
thereto. Laws 1935, Acts 108, 109.— 
Hardin v. Spiers, 152 S.W.2d 1010. 

App.D.C. Notwithstanding distillers 
are required, for practical reasons in 
order to market their products, to dis- 
till in conformity with the standards of 
identity and labeling requirements pre- 
vailing at time of distillation under the 


Federal Aleohol Administration Act and . 


regulations thereunder, the statute and 
regulations are not a regulation of pro- 
duction and such requirements have 
their incidence only at time of introduc- 
tion of the distilled products into inter- 
state or foreign commerce. Federal Al- 


cohol Administration Act, § 1 et seq 
as amended, and §§ 3(a), (b)(1), (by 
(2), 4(d), 5(e), 27°U.8.C.A. § 201 et seq., 


and §§ 203(a), (b)(1), (b)(2), Aue 
301 .—Speert v. Morgenthau, 116 F.2 


§ 191 

Utah. .The Liquor Control Commis- 
sion in exercising its rule-making pow- 
er under the Liquor Control Act must 
be guided by the intent and purpose 
of the Legislature as found by a read- 
ing and interpretation of the whole 
act. Laws 1935, ¢. 43.—Adolph Coors 
Co. v. Liquor Control Commission, 105 
P.2d 181 

§ 192 

Conn. The section of Liquor Control 
Act providing that no stockholder of 
a corporation manufacturing or whole- 
saling alcoholic liquor shall lend money 
or otherwise extend credit to-a per- 
mittee holding a retail liquor permit 
and the section providing that any 
person convicted of a violation of Act, 
for which a specified penalty is not 
imposed, shall, for each offense, be 
fined or imprisoned, or both, when 
read together, provide for a criminal 
penalty for the act of a stockholder in 
a brewing company in extending credit 
for more than 30 days, through banks, 
to holders of retail liquor permits 
issued by Liquor Control Commission. 


. A.2d 737, 128 Conn. 160. 
The endorsement of notes by a stock- : 


Lon 1083e;— Gen. St. 


n.St ap va 
Satp. 1939, ve 968e.—State vy. Zazuaro, 20 


holder in a brewing company whereby 
credit was extended for more than 30 
days, through banks, to holders of 
retail liquor permits issued by Liquor 
Control Commission constituted “exten- 
sion of credit’? within Liquor Control 
Act provision prohibiting stockholders 
of corporations manufacturing or 
wholesaling alcoholic liquor from lend- 
ing money or otherwise extending 
credit, directly or indirectly, to permit- 
tees holding retail liquor permits. Gen. 
St.Supp.1939, § 968e—State v. Zazzaro, 
20 A.2d 737, 128 Conn. 160. © 

Where stockholder in a brewing com- 
pany extended credit for more than 30 
days, through banks, to holders of 
retail liquor permits issued by Liquor 
Control Commission, whether money se- 
cured by permittees went for purchase 
of liquor or for other things was im- 
material in determining whether stock- 
holder could be convicted for violating 
Liquor Control Act. Gen.St.Supp.1935, 
§ 1088c;  Gen.St.Supp.1939, § 968e.— 
ues v. Zazzaro, 20 A.2d 737, 128 Conn. 

The section of Liquor Control] Act 
respecting extension of credit by cer- 
tain persons to permittees holding re- 
tail liquor permits issued by Liquor 
Control Commission is a “penal stat- 
ute’ and must be strictly construed 
and its meaning cannot be extended by 
presumption or intendment, Gen.St. 
Supp.1939, § 968e—State v. Zazzaro, 
20 A.2d 737, 128 Conn. 160. 

If a stockholder in a brewing com- 
pany extended credit for more than 30 
days to persons who had filed appli- 
eations for retail liquor permits when 
eredit was extended, and if extension 
of credit closed before such persons 
became permittees, stockholder did not 
violate section of Liquor Control Act 
providing that no stockholder of a 
corporation manufacturing or whole- 
saling alcoholic liquor shall lend money 
or extend credit to any permittee hold- 
ing a retail liquor permit issued by 
Liquor Control Commission. Gen.St. 
Supp.1939, § 968e.—State y. Zazzaro, 20 
hed 737, 128 Conn. 160. 

Under section of Liquor Control Act 
providing that no stockholder of a cor- 
poration manufacturing or wholesaling 
alcoholic liquor shall lend money or 
otherwise ‘‘extend’”’ credit to any per- 
mittee holding a retail liquor permit 
issued by Liquor Control Commission, 
word extend refers to something al- 
ready begun, implying a continuance 


thereof. Gen.St.Supp.1939, § 968e— 
State v. Zazzaro, 20 A.2d 737, 128 
Conn. 160. 


The section of Liquor Control Act 
providing that no stockholder ‘of a 
corporation manufacturing or whole- 
saling alcoholic liquor shall lend money 
or otherwise extend credit to any per- 
mittee holding a retail liquor permit 
issued by Liquor Control Commission 
includes extension of credit to appli- 
eants for permits where credit is repre- 
sented by notes which are to run after 

permits are granted. Gen.St.Supp.1939, 
& 968e.—State v. Zazzaro, 20 A.2d 737, 
128 Conn. 160. 9 

Tex.Cr.App. In prosecution for pos- 
session of illicit beverage, the jury were 
warranted in failing to give credence to 
defendant’s defense of loss of stamps on 
bottles of whisky after they had been 
purchased by him. Vernon’s Ann.P.C. 
arts. 666—3a, 666—41.—Austin v. State, 
146 S.W.2d 990. 

See Rex v. Carmichael [1940] 4 Dom. 
L.R. 784. 


§ 193 

C.C.A.Mo. The statute prohibiting 
shipment in interstate commerce of 
packages of intoxicating liquor unless 
packages were labeled on outside cov- 
er so as to plainly show name of 
consignee and nature and quantity of 
contents, being a criminal statute, 
must be construed strictly, and cannot 
be enlarged by implication or intend- 
ment beyond fair meaning of the lan- 
guage used, but it should not be con- 


UehdeH so as to defeat the obvious in- 
tention of Congress. Cr.Code, § 240, 18 
USCA. § 390,—Arnold v. U.'S., 115 Fe 

In construing statute prohibiting © 
shipment in interstate commerce of — 
packages of intoxicating liquor unless fe 
packages were labeled on outside cover © 
so as to plainly show name of consignee , 
and nature and quantity of contents, it~ 
is important to have in mind the evil 
which it was intended to remedy. Cr. 
Code, § 240, 18 U.S.C.A. § 390.—Arnold _ 
vi, OS:, 115 F.2d 523. 

Ala. The state Beverage Control hee o 
does not apply solely to wet counties — 
of state, but such features thereof asi) 
were evidently intended to apply in 
dry counties are applicable therein. — 
Gen.ActS 1986-37, Sp.Sess., p. 40.— — 
Newton v. State, 200. So. 428, answers © 
Loree equa questions conformed to 200 
0. 

oN ieee The state Beverage Control 
Act does not apply solely to wet coun- 
ties of state, but such features there 
of as were evidently intended to ap 
ply in dry counties are applieattal 
therein. Gen.Acts 1936-37, Sp.Sess. p 
40. (Response of Supreme Court to. 
certified questions).—Newton y. State, 
200 So. 431, conforming to answers t 
certified questions 200 So. 428. 

Ala.App. Where violation of prohibi 
tion or temperance laws is alleged to 
have been committed in a wet comneate 


et; 
to have bee 


such act was 
ase acts 1936-37, Sp.Sess., p. ) 
seq.—Hardin v. State, 3 So.2d 83, con- 
forming to answers ‘to certified » ques- 
tions 3 So.2d 89, modified 3 So. ad° 
reversed 3 So.2d 93. $ 

La. The word “except” in title of. a ' 
cal option ordinance prohibiting pro- 
ducing, handling or distributin ng, ete, 
of intoxicating liquor “except”? when — 
prescribed by a licensed physician as a 
medicine, has the same meaning as the 
term “otherwise than” in text of the 
ordinance declaring it to be unlawful 
to produce, handle or distribute, eters 
intoxicating liquor “otherwise than” 
when prescribed by a licensed physi- 
cian as a medicine.—State v. White, 197 ae 
So. 745, 195 La,“1028, 

Tenn. The bone dry law, prohibiting 
receipt, possession, and transportation 
of intoxicating liquors, was not 
pliedly repealed by local option. law, 
purpose of which was to provide ex- 
ceptions to general law of exclusion 
and prohibition under particular con- 
ditions and in restricted territory, sub- 
ject to detailed regulation. Code 1932,. 
§ 11215 ef seq.; Pub.Acts 1939, ce. 49, 
194.—Renfro v. State, 144 S.W.2d 793: we 

Tex.Civ.App. A zoning ordinance 
which prohibited sale of beer in de- ~~ 
fined areas operated prospectively.— 
Eckert v. Jacobs, 142 S.W.2d 374 

Tex.Cr.App. The repeal of statute — 
making it an offense to possess liquors 
to containers of which there was not af- 
fixed a stamp showing that tax to state 
had been paid and slight change in oe 
statute defining illicit beverage eyi- 
denced a tendency of the Legislature to 
relax the provisions of law to some ex- 
tent so that the evidence of a single 
payment of tax and the affixing of a tax 
stamp would satisfy the requirements of 


the statute. Vernon’s Ann.P.C. arts. 
666—3a, 666—41, 666—43.—Austin v. 
State, 146 S.wW.2d 990. 


§ 194 

Md. In statute defining “alcoholic 
beverage” in terms of liquor “fit for 
beverage purposes’, definition of “fit” 
as adapted to an end, object or design, 
rather than the other dictionary defini- 
tion of the word as meaning conform- 
able to a standard of right, duty, or 


ae oa es 


appropriateness, proper, suitable, or 
befitting, was intended. Code 1989, 
art. 2B, § 1.—Powell v. State, 18 A.2d 
587. 


In determining whether alcoholic 
liquor is “fit for beverage purposes” 
within statutory definition of ‘alco-— F 


§ 194 


holic beverage’, it is immaterial 
whether the liquor is suitable or desir- 
able for beverage purposes, if it is 
prohibited by law and is in fact used 
as a beverage. Code 1939, art. 2B, § 1. 
—Powell v. State, 18 A.2d 587. 
Though denaturing alcohol is sup- 
posed to make it unfit to drink, court 
could not say as a matter of law that 
when sold with knowledge that it is to 
be drunk for purpose of causing intox- 
ication, it is not “fit for beverage pur- 
poses” within meaning of statutory 
definition of ‘alcoholic beverage”, es- 
pecially when the liquor completely 
-“intoxicates the purchaser without in- 
stantly killing him. Code 1939, art. 
2B, § 1.—Powell v. State, 18 A.2d 587. 
A liquid is ‘fit for beverage pur- 
poses” within meaning of statutory 
definition of “alcoholic beverage” if it 
ean be made potable by a simple proc- 
ess such as dilution with water or 
ginger ale and as long as liquors re- 
tain their character as intoxicants and 


are capable of being used as a_ bev- 
erage, they are within the statute 
though other ingredients may _ have 


been mixed with them. Code 1939, art. 
_ 2B, § 1.—Powell v. State, 18 A.2d 587. 
cat If there is no intent to sell for il- 

| legitimate uses a preparation contain- 
ving a large percentage of alcohol but 
~ s§0 compounded with other substances 
as apparently to destroy its use as 
a beverage, there is no offense, but if 
preparation is capable of being used as 
a beverage, and is sold with purpose 


as a beverage, offense is committed. 
~. Code 1939, art. 2B, 1.—Powell v. 
_ . State, 18 A.2d 587. 
The sale of denatured alcohol with- 
eut a license is a violation of statute de- 
fining “alcoholic beverage” as alcoholic 
liquor “fit for beverage purposes,” 
when seller intentionally perverts its 
traffic, and hence sale of diluted dena- 
tured alcohol for beverage purposes au- 
thorized conviction. Code 1939, art. 
2B, § 1—Powell v. State, 18 A.2d 587. 
_. Md. When enforcement authorities 
have classified a medicinal preparation 
as unfit for beverage purposes, and no 
- permit is accordingly required for its 
sale, dealer cannot be prosecuted for 
selling it for nonbeverage purposes 
without a permit, but when sold for 
- beverage purposes, medicinal, culinary 
or toilet preparations should be classed 
as “intoxicating beverages” prohibited 
by statute, although not ordinarily 
used as beverages. Code 1939, art. 2B, 
§ 1.—Powell v. State, 18 A.2d 587. 


N.Y.Co.Ct. Accused who had retail 
- license to sell wine for on-premises con- 
3 sumption and who allegedly delivered 
 eider off the licensed premises did not 
_ violate statute providing that no retail 
licensee for on-premises consumption 
should deliver. liquors or wines for 
consumption off the premises where 
sold, since “‘cider’, which is fermented 
juice of apples, is neither ‘‘liquor,” 
_ which is a distilled alcoholic beverage, 
nor “wine’, which is the product of 
of juice of grapes. Al- 


one 
pth, 


fermentation 
eoholic Beverage Control] Law, §§ 3, 59, 
81, 106, subd. 3.—People vy. Tretneck, 
22 N.Y.S.2d 720, 175 Misc. 41. 
Ok1.Cr.App. In order to sustain con- 
viction for violation of statute relating 
to intoxicating liquors on information 
ch“rging sale of compound used as 
substitute for intoxicating liquor, proof 
en part of state must aftirmatively 
show beyond reasonable doubt that the 
R compound involved is “capable of being 
: used as a beverage’, as contemplated 
y by the statute. 37 Okl1St.Ann. 1.— 
yey eae Woolworth Co. v. State, 113 P.2d 
' Under statute making it unlawful to 
sell compound eontaining more than 
3.2 per cent. alcohol and “capable of 
being used as a_ beverage”, the quoted 
words mean a liquid that is reason- 
ably capable of being drunk, either for 
the pleasure of drinking or its after 
effects, and do not apply to liquid 
that it is possible to swallow but not 
reasonably fit or palatable. 37 Okl1St. 
Ann. § 1.—F. W. Woolworth Co. v. 
State, 113 P.2d 399. 
Whether an alcoholic liquid is ‘capa- 
ble of being used as a beverage’, so 


er understanding that it is to be used — 


os a af y Ak Re are 
i 


that its sale constitutes violation of 
prohibition law, depends upon the facts 
of the particular case and is not de- 
terminable by the name given the 
liquid. 37 Okl1.St.Ann. : 1—Fk. W. 
Woolworth Co. v. State, 113 P.2d 399. 

Where a liquid is not among the 
liquors ordinarily used as intoxicating 
beverages, but is a toilet article, the 
use of which as a beverage is rendered 
undesirable or practically impossible 
by reason of other ingredients, and the 
distinctive character and effect of in- 
toxicating liquors are gone, and the 
alcohol contained therein has been de- 
natured under formula prescribed by 
United States Dispensatory or like 
standard authority, and is used merely 
for preservation of other ingredients, 
the liquid will not be considered as 
“capable of being used as a beverage’, 
so as to come within prohibition of 
statute relating to intoxicating liquors, 
although its use may produce intoxica- 
tion. 37 OklSt.Ann. § 1—F. W. Wool- 
worth Co. v. State, 113 P.2d 399. 

Bay rum which contained more than 
3.2 per cent. alcohol, and which was 
prepared under formula required by 
federal government specifying that cer- 
tain percentage of brucine and butyl 
alcohol shall be used to denature the 
aleohol in order to make it unfit to 
drink, was not “capable of being used 
as a beverage” within statute relating 
to sale of intoxicating liquors, and 
hence sale of the bay rum by manager 
of store who did not know that it was 
purchased for consumption as a drink 
was not violative of the statute. 37 
Ok1.St.Ann. § 1—F. W. Woolworth Co. 
v. State, 113 P.2d 399. 

§ 195 

Tex.Cr.App. In prosecution for hav- 
ing possession of a still, mash, mate- 
rial, equipment and supplies for manu- 
facture of intoxicating liquor without 
having a license, accused need not be 
the owner of the equipment to sus- 
tain conviction, but it is sufficient if 
he is in actual personal control, care 
and management of it.—De Joyas v. 
State, 150 S.W.2d 254. 


§ 196 

Ala. One purchasing outside state 
alcoholic liquors bearing proper fed- 
eral internal revenue stamps, but no 
state tax stamps, and_ transporting 
them into state, without having license 
or permit from Alcoholic Beverage Con- 
trol Board to deal in, transport, or 
import such liquors, was not guilty of 
violating section of prohibition law 
providing that any person failing to 
report to such board his receipt or 
purchase of alcoholic beverages, with- 
out revenue stamps affixed, within 
three days after receipt thereof, shall 
be guilty of misdemeanor, as such 
section is inapplicable to unlicensed 
persons bringing untaxed liquors into 
state, but was guilty, if at all, of vio- 
lating statutory provision making it 
misdemeanor to import untaxed liquors 
into state without board’s authority. 
Code 1940, Tit. 29, §§ 66, 68—Hardin 
v. State, So.2d 89, answers to certi- 
fied questions conformed to 3 So.2d 83, 
aa 3 ‘So.2d 93, modified 3 So.2d 


Ala.App. Possession in Geneva coun- 
ty of liquor purchased at a state liquor 
store is illegal. Gen.Acts 1936-37, Sp. 
Sess., “pp. 47, 81, §§ 6(b), 51.—Hall v. 
State, 199 So. 744, 29 Ala.App. 588. 


Under an agreed statement of facts 
stating that defendant had in his pos- 
session in Geneva county a half pint of 
whisky which he had purchased from a 
state liquor store, that Geneva county 
had been declared a ‘‘wet’’ county pur- 
suant to an election, that thereafter a 
majority of the qualified voters had 
voted against the legal sale and dis- 
tribution, of alcoholic beverages, and 
that state liquor stores had been re- 
moved from that county and all beer 
licenses had been canceled, defendant 
was properly convicted of violating the 
prohibition laws by having whisky in 
his possession. Gen.Acts 1936-37, Sp. 
Sess., pp. 47, 81, §§ 6(b), 51.—Hall v. 
State, 199 So. 744, 29 Ala.App. 588. 
_Ala.App. The quantity of prohibited 
liquors possessed is immaterial; pos- 
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session of such liquors, in any. 


tity, being violation of law.—Winches- 
ter v. State, 200 So. 571, certiorari de- 
nied 200 So. 572, 240 Ala. 668. — 

Ala.App. The offense of unlawfully — 
possessing prohibited liquors is a “con- 
tinuing offense’, and is susceptible of 
a joint commission by two or more per- 
sons.—Green y. State, 2 So.2d 324, cer- 
tiorari denied 2 So.2d 326. 

Ala.App. One purchasing outside 
state alcoholic liquors bearing proper 
federal internal revenue stamps, but no 
state tax stamps, and_ transporting 
them into state, without having license 
or permit from Alcoholic Beverage Con- 
trol Board to deal in, transport, or 
import such liquors, was not guilty of 
violating section of prohibition law 
providing that any person failing to 
report to such board his receipt or 
purchase of alcoholic beverages, with- 
out revenue stamps affixed, within 
three days after receipt thereof, shall 
be guilty of misdemeanor, as such sec- 
tion is inapplicable to unlicensed per- 
sons bringing ‘untaxed liquors into 
state, but was guilty, if at all, of 
violating statutory provision making it 
misdemeanor to import untaxed liquors 
into state without board’s authority. 
Code 1940, Tit. 29, §§ 66, 68. (Response 
of Supreme Court to certified ques- 
tions).—Hardin v. State, 3 So.2d 83. 

OkI.Cr.App. The mere possession of 
intoxicating liquor without an intent to 
convey, sell or otherwise dispose there- 
of is not a crime.—Robinson v. State, 
108 P.2d 196. 

Okl1.Cr.App. Where premises de- 
scribed in a search warrant consist of 
several apartments occupied by different 
families, and liquor is found outside of 
the apartments, it is necessary, in order 
to convict defendant of the unlawful 
possession thereof, to show that he ex- 
ercised control over or had possession 
of the liquor.—Denmark v. State, 108 
P.2d 550. 

OklLCr.App. A person may be con- 
victed of unlawful possession of intoxi- 
cating liquor upon person’s premises, 
notwithstanding person is nof person- 
ally present at time search is made and 
pater found.—Dean vy. State, 110 P. 


§ 197 

C.C.A.Ark. The Oklahoma - statute 
prohibiting importation of intoxicating 
liquors into the state without a per- 
mit, and providing for issuance of 
permits for importations of liquor for 
specified purposes, brings the State of 
Oklahoma _under protection of provi- 
sions of Federal Liquor Enforcement 
Act. Liquor Enforcement Act of 1936, 
§ 3, 27 U.S.C.A. § 223; 37 OkKlSt.Ann. 
ety a tamaenon Vo Us Si. 105)" Bed 


_C.C.A.Ark, That scientific authori- 
ties, of which Circuit Court of Appeals 
would take judicial notice, recognized 
that beverages containing alcoholic 
content of 4 per cent. by volume and 
3.2 per cent. by weight were sub- 
stantially identical, although not 
deemed essential to determination of 
whether federal Liquor Enforcement 
Act was, applicable to transportation 
of intoxicating liquors into Oklahoma, 
was corroborative of legislative judg- 
ment employed in enactment of federal 
statute defining intoxicating liquors 
as beverages containing alcoholic con- 
tent of 3.2 per cent. by weight, and of 
Oklahoma statute defining intoxicating 
liquor as beverages containing alco- 
holic content of 4 per cent. by volume. 
Liquor Enforcement Act of 1936, § 
1 et seq.,, 27° U.S.C.A. § 221 et 'seq.; 
37 Okl.St.Ann. § 41.—Flippin v. U. S., 
121 F.2d ‘742. 


The federal Liquor Enforcement Act, 
prohibiting transportation of liquors 
into any state in which all sales of 
intoxicating liquors containing more 
than 4 per cent. of alcohol by volume 
are prohibited is properly applicable 
to Oklahoma, whose statutes prohibit 
importation of intoxicating liquors into 
state without a permit, and define in- 
toxicating liquors as beverages con- 
taining. more than 3.2 per cent. alcohol 
by weight. Liquor Hnforcement Act 
of 1936, §§ 1 et seq., 3, 27 US.C.A. §§ 


: 

a 

{ 

> 
he 


- sonant with its purpose. 


- federal 


§ 223.—Gregg y. U.'S., 113 

A defendant advanced beyond the 
stage of mere preparation when he 
loaded intoxicating liquor into his au- 
tomobile in Illinois, began-his journey 
towards Kansas, and from that moment 
he was engaged in an illegal attempt 


- to transport liquor into Kansas within 


clear intent of the statutes making it 
a-crime to transport or “attempt to 


transport intoxicating liquor” into any 


state in which all sales are prohibited, 


- otherwise than in course of continuous 
transportation through such state. 27 


U.S.C.A.. §. 223.—Gregg v. U-S.,. 113 


F.2d 687. 


Where an attempt to import intoxi- 
eating liquor into Kansas, a_ state 
qualified by its laws for protection un- 
der Twenty-First Amendment of Unit- 
ed States Constitution, was a federal 
crime, it was immaterial. for purpose 
of federal prosecution that such an at- 
tempt was not also a state crime. 27 
U.S.C.A. § -223; Laws Kan,1939, ec: 179; 
U.S.C.A.Const. Amend. 21.—Gregg v. 
TWAS 213), F.2d, 682; ; 

C.C.A.Mo. ‘The. federal statute pro- 
hibiting the importation of intoxicating 
liquor into any state in which all sales 
of liquor containing more than 4 per 
cent. of alcohol by volume are pro- 
hibited is applicable only where the 


state has adopted a control method 


coming within that outlined by the 
statute. Liquor Enforcement 
Act of 1936, § 8, 27 U.S.C.A. § 223.— 
Arnold v. U..8., 115.-F.2d 523. 

A person who imported liquor into 
Kansas, whose statutes prohibited the 
possession of intoxicating liquor and 
defined it as including such liquor as 
contained more than 3.2 per cent. of 
alcohol by ight, could not be con- 
victed under federal statute prohibiting 
the transportation of liquor into any 
state in which all sales of intoxicating 
liquor containing more than 4 per cent. 
of alcohol by volume are prohibited, 
since it could not be presumed that it 
was impossible to have an alcoholic 
beverage containing not more than 3.2 
per cent. of alcohol by weight which 
contained more than 4 per cent. of al- 
cohol by volume. Liquor Hnforcement 
Act of 1936, § 3, 27 U.S.C.A. § 223; Gen. 
St.Kan.1935, 21-2102; Gen.St.Supp.Kan. 
Pa gn eanpe anne We U. Stlidal. 


On issue whether statute prohibiting 
shipment in interstate commerce of 
packages of intoxicating liquor unless 
packages were labeled on outside cover 
so as to plainly show name of consignee 
and nature and quantity of contents 
was limited to common carriers, and 
did not involve transportation; the pri- 
mary idea of the verb “‘ship’’ is to place 
on board a ship or vessel for transpor- 
tation, and the word is defined to mean 
“to commit to any conveyance for trans- 
portation,’ and is very commonly used 
as meaning the act of delivering to a 
earrier for shipment. Cr.Code, § 240, 
18 U.S.C.A. § 390.—Arnold vy. U. S., 115 
BZ 523% ; 

The statute prohibiting shipment in 
interstate commerce of packages. of in- 
toxicating liquor unless packages were 
labeled on outside cover so as to plain- 
ly show name of consignee and nature 
and quantity of contents is limited 
to preparation and delivery of pack- 
ages of intoxicating liquor to a common 
carrier for transportation in interstate 
commerce, and does not apply to a pri- 
vate carrier, in view of fact that at 
time of enactment of statute evil sought 
to be remedied arose entirely through 
interstate transportation of intoxicat- 
ing liquor by common carrier. Cr.Code, 
§. 240, 18 U.S.C.A. § 390.—Arnold v. 
UwS.; 115° 2d) 523. 

The words “ship” 
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or “cause to be 


of 


C.C.A.Mo. The statute — prohibiting 
shipment in interstate commerce of 
packages of intoxicating liquor unless 
packages were labeled on outside cover 
so as to plainly show the name of the 
consignee’and nature and quantity of 
‘contents applies only to shipments by a 
common carrier. Cr.Code § 240, 18 U.S. 
erate 390.— Gregg vi"U. S516" BY. 2d 

f 7 

*D.C.Kan.- As used in Federal Liquor 
Enforcement’ Act and Kansas statute 
regarding importation ‘of intoxicating 


_ liquors into Kansas, the term “intoxi- 


cating liquors” should be given prac- 
tical, common sense interpretation, one 
in keeping with the object Congress 
had in view in passing the Act. Gen. 
St.Supp.Kan.1939, 21-2109, 21-2109a, 
21-2190, 21-2195; Liquor Enforcement 
Act of 1936, § IT et seq., 27 U.S.C.A. § 
221 et seq.—U.'S, v. Robason, 38 F. 
Supp. 991. 

The Kansas statute regarding the 
importation of intoxicating liquors into 
Kansas was sufficient to make effective 
the Liquor Enforcement Act of 1936. 
Gen.St.Supp.Kan.1939, 21-2109, 21- 
2109a, 21-2190; 21-2195; - Liquor En- 
forcement Act of 1936, § 1 et seq., 27 
U.S.C.A.°§ 221 et seq.;, Const.Kan. art: 
15, § 10;°U.S.C.A.Const: Amend. 21, § 
2.—U: 8. vi Robason, 38 F.Supp. 991. 

Defendant who imported 125. pints 
of whisky from Nebraska into Kansas 
was guilty of violating the Federal 
Liquor Enforcement Act prohibiting the 
importation of intoxicating liquors into 
a dry state. Gen.St.Supp.Kan.1939, 21-* 
2109, 21-2109a, 21-2190, 21-2195; Liq- 
uor Enforcement Act of 1936, § 1 et 
seq., 27 U.S.C.A. § 221 et seq:; Const. 
Kan: Jart. 415) $2105") (US: CA: Const: 
Amend. 21, § 2.—U. S. v. Robason, 38 
F.Supp. 991. 


.D.C.Mo. Where a Kansas _ statute 
forbade importation and _ sale within- 
the state of intoxicating liquor for 
beverage purposes and defined, as in- 
toxieating, liquor which contained more 
than 3.2 per cent. of alcohol by weight, 
and defendant attempted to transport 
into Kansas liquor containing more 
than 3.2 per cent. of alcohol by weight, 
defendant could be’ convicted for 
attempting to transport liquor into 
Kansas in violation of federal statute 
making it a misdemeanor to attempt 
to or import or transport intoxicating 
liquor into any state in which sale of 
liquor containing more than 4 per cent. 
of alcohol by volume is prohibited, 
since an alcoholic content of 3.2 per 
cent. by weight equals or exceeds 4 
per cent. by volume. Liquor, Enforce- 
ment Act of 1936, § 3, 27 U.S.C.A. § 
223; U.S.C.A.Const. Amend. 21.—wU. §8. 
y. Arnold, 38 F.Supp. 863. ; 


Ala. In determining whether trans- 
portation of intoxicating Hquors by 


state Beverage Control Board’s licensee 
from one wet county to another 
through dry county after purchase 


thereof from legally authorized sales 
agency in wet county is violation of 
law, Supreme Court must give state 
Beverage Control Act and its applica- 
ble provisions reasonable construction 
to comport with legislative intent 
found within four corners of act. Gen, 
Acts 1936-37, Sp.Sess., pp. 40, 65, 67- 
73, §§ 25(3), 26, 28, 31-37, 51.—New- 
ton v, State, 200 So. 428, answers to 
certified questions conformed to 200 
So. 431. 

Under state Beverage Control Act, 
qualified agents or agencies, complying 
with act and State Beverage Control 
Board’s rules and regulations, may le- 
gally and in good faith transport liq- 
uors or beverages, duly authorized to 


state commerce from’ witho 
through dry county in ‘state 
county therein or in intrastate ¢ 


to another wet county therein, thoug 


merce from wet county within -sta 


such must proceed. 


Ala, One purchasing outside sta 
alcoholic liquors bearing, proper fed 
eral internal reyenue ‘stamps, but no ian 
state tax stamps, and transporting = 
them into state, without having license — 
or permit from Alcoholic Beverage Con 
trol Board to, deal in, ‘transport, /o 
import such liquors, was not guilty o 
violating section of probibitior 
providing that any ‘person fai 
report to such board his receipt 
purchase of alcoholic beverages, ° Le! 
out revenue stamps affixed, withir 
three days after receipt thereof, shall 
be guilty of misdemeanor, as such se 


ity. Code 1940, Tit. 29; §§ 66 - 
Hardin v. State, 3 So.2d 89, answers | 
certified questions conformed to 3 
2d 83, reversed 3 So.2d 93, modi 
So.2d 93. : MEAS DS ee 
Ala.App. In determining het 
transportation of intoxicating liquo 
by state Beverage Control Board’s 
censee from one wet county to ano 
through dry county after purel 
thereof from legally authorized. s: 
agency in wet county is viola on 
law, Supreme Court must give — 
Beverage Control Act and_ its 
cable provisions reasonable ¢o 
tion to comport with legislativ 


1936-37, Sp.Sess. pp. 40, 
785¢ 88s 253), 1267; 28; 131-30, bd 
sponse of Supreme Court to certi 
questions).—Newton y. State, 200. 
431, conforming to answers to certi 
questions 200. So. 428. iG Ap eae 
Under state Beverage Control. 
qualified agents or agencies, complyin 
with act and state Beverage Control 
Board’s rules and regulations, may le- ~ 
gally and in good faith transport 
uors or beverages, duly authorized 
be sold and transported under gs 
act, rules and regulations, in i 
state commerce from without 
through dry county ¥ 
county therein, or in intrastate: ¢ 
merce from wet county within state to 
another wet county therein, though ~~ 
such transportation must proceet ee 
through dry county or counties © 
state. Gen.Acts 1936-37, Sp.Sess. pp 
65, 67-78, °§§ 25(3), 26, 28, 31-37) -57 
(Response of ' Supreme Court | to’ 
tified questions).—Newton v. Stat 
So. 431, conforming to answers t 
tified questions 200 So. 428... 
Transportation of truck load of beer 
by employee of corporation, which was 
duly qualified as wholesale beer dealer 
in wet county of state and had paid 
state tax on such beer, from another 
state through dry county of Alabama. 
to its destination in such wet county, — 
was not violation of state prohibition 
law. Code 1928, § 4615 et seq.; Gen. 
Acts 1936-37, Sp.Sess. p..40.—Newton 
v. State, 200 So. 431, conforming ‘to © — 
paar to certified questions 200 So. — 
428, ast 
Ala.App. One purchasing outside 
state alcoholic liquors bearing proper 
federal internal revenue stamps, but no 
state tax stamps, and_ transporting 
them into state, without having license 
or permit from Alcoholic Beverage Con- _- 
trol Board to deal in, transport, or 
import such Jiquors, was not guilty of } 
violating section of prohibition law Pe 
providing that any person failing to 
report to such board his receipt or 
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° af 


§ 197 


purchase of alcoholic beverages, with- 
out revenue stamps affixed, within three 
days after receipt thereof, shall be 
- guilty of misdemeanor, as such section 
is inapplicable to unlicensed persons 
_ bringing untaxed liquors into state, 
but was guilty, if at all, of violating 
statutory provision making it misde- 
-. meanor to import untaxed liquors into 
state without board’s authority. Code 
1940, Tit. 29, §§ 66, 68. (Response of 
Supreme Court to certified questions). 
—Hardin vy. State, 3 So.2d 83. 
Ark. Under statute providing that it 
is unlawful to transport or cause to be 
shipped or transported into the state 
of Arkansas any distilled spirits from 
points without the state without first 
having obtained a permit from the 
' Commissioner of Revenues, it was in- 
tended that the term ‘“‘into’”’ should in- 
clude shipments puter the state but 
consigned to points within or beyond 
+ the state. Acts 1935, Act 109, § 5(a). 
- —Duckworth vy. State, 148 S.W.2d 656. 
‘ ‘Under statute penalizing shipping in- 
to the state of Arkansas any distilled 
spirits from points without the state 
without first having obtained a permit 
from the Commissioner of Revenues, 
rule of the Department of Revenues, 
- - promulgated by the commissioner, pro- 
 yiding that it should be unlawful for 
a any person to ship, transport, cause to 
be shipped or transported into the 
PY state of Arkansas, any distilled spirits 
from points without the state, with- 
out first having obtained a permit from 
the Commissioner of Revenues or his 
bi, duly authorized agent, was. not in ex- 
cess of authority conferred upon com- 
\- missioner. Acts 1935, Act 109.—Duck- 
~ worthy. State, 148 S.W.2d 656. 
| —S'N.Y.Co.Ct. All persons are prohibited 
- from manufacturing or selling alcoholic 
_ beverages without license, but alcoholic 
beverages owned by a person may be 
We transported from place to place not for 
the purpose of sale. Alcoholic Beverage 
~.. Control Law, § 116.—People v. Tret- 
neck, (22; N.Y.S.2d 720, 175 Misc. 41. 
- Tex.Cr.App. One , who allegedly 
transported whisky in county adjoin- 
ing a eounty which constituted a dry 
area, though near the boundary line, 
' was not guilty of transporting whisky 
in a dry area, notwithstanding stat- 
ute providing that offense commit- 
ted on boundary or within 400 yards 
thereof may be prosecuted and pun- 
ished in either county. Code Cr.Proc. 
1925, art. 190.—Lancaster v. State, 147 
' - ($.W.2d 476) 
Cases eat § 198 
_  Ala.App. The possession of legal 
my whisky or other legal intoxicating liq- 
+ uors in a “wet” county is permissible. 
_ —Christian vy. State, 198 So. 366. 
_*. Ky. Neither the Alcoholic Control 
‘ Act nor the Local Option Law makes 
mere possession of intoxicating liquor 
an offense, but possession must be for 
purpose of trafficking in the liquor 
“4 in some manner. Ky.St.Supp.1938, § 
{i 2554b-150; Ky.St. § 2554c-18.—Roberts 
u 9 Soe avesith, 143 S.W.2d 856, 284 
he sar y. s. 
Ok1.Cr.App. Possession of intoxicat- 
ing liquor for one’s own use is not 
unlawful, but it is unlawful to possess 
_ liquor with intent to sell it, and the 
intent to sell, being an element of of- 
fense, must be proved.—Thomas vy. 
\ State, 106 P.2d 836. 
S.C. Under statute making it unlaw- 
: ful to have possession of alcoholic 
liquors in place of business other than 
a licensed liquor store, graveled park- 
ing area maintained by accused im- 
' mediately adjacent to his combined 
- gasoline filling station and store, where 
patrons were invited to stop in their 
automobiles for purpose of receiving 
_‘“eurb service,’ was part of accused’s 
“place of business,’ as against con- 
tention that possession prohibited by 
statute was possession within walls of 
the station and store. Act May 20, 
'- 1939, 41 St. at Large, p. 307.—State v. 
* Shumpert, 11 S.E.2d 5238. 

Under statute making it unlawful 
to possess alcoholic liquors in place 
of business other than licensed liquor 
store, all parts of place of business, 
including rooms, closets, stairs, yard 
or courts, used in connection with the 
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place of business itself, are part of a 
“place of business.” Act May 20, 1939, 
41 St. at Large, p: 307.—State vy. Shum- 
pert, 11 S.H.2d 523. 
§ 199 : 

Ky. The mere possession of intoxi- 
cating liquor in local option territory 
is not an offense, but possession must 
be for sale in order to constitute an 
offense.—Baker y. Commonwealth, 143 
S.W.2d 842, 284 Ky. 92. 

Tex.Cr.App. In trial for unlawfully 
possessing intoxicating liquors for pur- 
pose of sale, evidence that house in 
which officers found alcoholic beverages 
was defendant’s residence as known to 
such officers and that he rented it, paid 
rent, lived there and was in charge 
thereof was sufficient to show his pos- 
session of such beverages for purpose 
of sale, though he was not present at 
time of officers’ search and his mother, 
sister and brother, as well as his wife, 
sometimes lived) with him. Vernon’s 
Ann.P.C. art. 666—1 et seq.—Peters V. 
State, 151 S.W.2d 592. 
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Ala.App. Under statute declaring 
that a place or resort where prohibited 
liquors or beverages are kept to be 
drunk upon or about premises is an 
unlawful drinking place, the defend- 
ant’s guilty connection with prohibited 
liquors must be established by the evi- 
dence. Code 1940, Tit. 29, § 95.— 
Harvey v. State, 3 So.2d 142. 

Where according to the uncontra- 
dicted evidence all the whisky found 
on premises was duly labeled with 
stamps and had been purchased from 
one of the state stores in a wet county, 
defendant could not be convicted of 
maintaining or aiding or abetting in 
maintaining an unlawful drinking 
place where ‘prohibited liquors or bey- 
erages’ were kept to be drunk upon 
or about the premises. Code 1940, Tit. 
29, § 95.—Harvey v. State, 3 So.2d 142. 

OkI.Cr.App. A place where beer is 
legally sold is not a ‘‘nuisance per se” 
but may become a nuisance by manner 
in which it is conducted. 37. OkI.St. 
Ann. § 73; 50 OkI.St.Ann. §§ 1, 2.— 
King v. State, uP 836. 


OkKLCr.App. A “sale,” within mean- 
ing of statute making the sale of liquor 
containing more than 38.2 per cent. of 
alcohol, measured by weight, unlaw- 
ful, is a transfer of property from 
seller to buyer for a consideration or 
price in money, paid or promised, and 
is an agreement by which a title passes 
from one and vests in the other. 87 
Okl.St.Ann. § 1.—Maladin y. State, 113 
P.2d 201. 


§ 215 
Mich. Title to beer, purchased by 
unincorporated association, vests in 
members thereof, not association itself, 
so that dispensing of such beer to as- 
sociation members does not constitute 
“sale” or “gift” thereof within statute 
prohibiting sale or gift of alcoholic 
liquor by any person without license. 
Pub,Acts 1937, No. 281, amending Pub. 
Acts 1933, Ex.Sess., No. 8, §§ 2, 32.— 
People v. Budzan, 295 N.W. 259, 295 

Mich. 547. : 


§ 223 

Mo.App. The statute providing that 
no “sale” of intoxicating liquor in any 
other place than that designated in the 
license shall be made was violated by 
liquor dealers who delivered liquor to 
purchasers who sent orders over the 
telephone, notwithstanding that dealers 
required such purchasers to agree that 
sale was a completed transaction and 
that delivery was not a condition prece- 
dent, and: though purchasers when lig- 
uor was delivered to .them, signed a 
slip containing agreement made over 
the telephone, since there was no “sale’”’ 
until delivery. Mo.St.Ann. § 4525g—5, 
p. 4689.—Clark v. Crown Drug Co., 146 
S.W.2d 98. 


§ 225 

Ky. Under section of the Alcoholic 
Beverage Control Act providing that 
holder of Drink License is prohibited 
from selling distilled spirits or wine by 
the package for consumption off the 
premises, prohibition imposed was 
merely a limitation on authority grant- 
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ed for Drink License, and was not 


intended to prohibit holder thereof — 


from exercising such privilege, if he 
should be so authorized by granting of 
another license. Ky.St.Supp.1939, § 
2554b—123.—Pendennis Club vy. Alco- 
holic Beverage Control Board, 151 S. 
W.2d 438, 287 Ky. 49. 

The provision of the Alcoholic Bev- 
erage Control Act that holders of Pack- 
age Licenses may sell only to consum- 
ers and may make deliveries only at 
places designated in their licenses 
merely limits authority granted for 
Package Licenses and is not intended 
to prohibit holder thereof from exer- 
cising privilege granted by another 
license. Ky.St.Supp.1939, § 2554b—122. 
—Pendennis Club v. Alcoholic Beverage 
Control Board, 151 S.W.2d 438, 287 
Ky. 49. 

Md. Under statute forbidding drug- 
gists to sell alcoholic liquors for bev- 
erage purposes without a license, oth- 
er persons should likewise be forbid- 
den. Code 1939, art. 2B, § 2.—Powell 
v. State, 18 A.2d 587. 

Mich. Title to beer, purchased by un- 
incorporated association, vests in mem- 
bers thereof, not association itself, so 
that dispensing of such beer to asso- 
ciation members does not constitute 
“sale” or “gift’? thereof within statute 
prohibiting sale or gift of alcoholic 
liquor by any person without license. 
Pub.Acts 1937, No. 281, amending Pub. 
Acts 19338, Ex.Sess., No. 8, §§ 2, 32.— 
People v. Budzan, 295 N.W. 259, 295 
Mich. 547. 

§ 227 


Colo. A licensed liquor dealer can- 
not justify sale of liquor to a minor 
on dealer’s belief that the purchaser 
was 21 years of age, since it is in- 
cumbent on licensed dealer to see that 
his customer is not within proscribed 
class, and if he proceeds otherwise he 
does so at his peril. ’35 C.S.A. c. 48, 
§ 500; ec. 89, § 17(b).—People v. Wil- 
son), LOOP 2a i3d2: 

Colo. Ignorance or mistake as to 
minor’s age is no defense in prosecu- 
tion for sale of liquor toy minor. 735 
C.S.A. ¢c. 89, § 17(b).—Hershorn v. 
People, 113 P.2d 680. 

The doctrine that in statutory crimes, 
intent is not an ingredient of the of- 
fense unless the element of knowledge 
by defendant is incorporated into the 
legislative definition, reflects the legis- 
lative intent of statute prohibiting sale 
of liquor to minor or intoxicated per- 
son, 735 C.S.A. c. 89, § 17(b).—Her- 
shorn v. People, 113 P.2d 680. 

§ 228 

Pa.Com.Pl. A two and one-half story 
frame store and dwelling house with a 
cement block garage at the rear of the 
lot, when used for the illegal sale to 
the publie of alcoholic beverages, is 
not a “private home” within the mean- 
ing of these words as used in Sec. 608, 
of the Pennsylvania Liquor Control 
Act of/1:937, Pillay 1762, 047) PIS/gi744a= 
1 et seq.—Commonwealth v. Sciortino, 
54 York 145. 

§ 230 


Ariz. By the enactment of statute 
forbidding sale of spirituous liquor in 
any container having a capacity of less 
than eight ounces, Legislature intended 
that containers of the size of eight 
ounces or more were lawful. Code 
1939, § 72-113(b)2.—Dunean vy. A. R. 
Krull Co., 114 P.2d 888. 


§ 234 
See Rex y. Holonuik [1940] 4 Dom. 
L.R. 278. 
§ 235 


Mich. The term ‘“‘person” in statute 
providing that no person shall sell, 
furnish, or possess alcoholic liquor 
without license, embraces natural or 
artificial persons and hence ineludes 
corporations. Pub.Acts 1937, No. 281, 
amending Pub.Acts 1933, Ex.Sess., No. 
8, §§ 2, 32.—People v. Budzan, 295 
N.W. 259, 295 Mich. 547. 

The secretary of unincorporated as- 
sociation of workers for insurance pur- 
poses did not violate statute, prohibit- 
ing sale or furnishing of alcoholic liq- 
uor without license, by dispensing beer, 
purchased by association, to members 
thereof at picnic free of charge without 


cts 1933, Nes Ba Sues8S 2s 
32. eople v. Budzan, 295 N.W. 259, 
295 ‘Mich. 547. 

Tenn, 
person from selling, exchanging or giv- 
ing away any alcoholic beverage with- 
- out having first paid a tax, a single 
sale by a person justifies conviction as 
against contention that tax levied was 
directed at the wholesale or retail deal- 
ers in liquor and manufacturers. Pub. 
Acts 1939. Cy, 49.288 ey 6), 18(9).— 
Hill v. State, 144 es "134, 


244 

Colo. A licensed dealer in intoxicat- 
ing liquors is liable for an unlawful 
sale by his agent or servant within 
the scope of his authority, especially 
where sale was made with employer’s 
knowledge or consent, but not for 
sale by pnp eyes not authorised. to sell 
liquor at all. ’35 C.S.A. ec. oS 17(b). 
—Hershorn v. People, 113 P.2 

The prohibition against Satine liquor 
to minor or intoxicated person is pri- 
marily directed against employer or 
owner of establishment, who cannot es- 
cape guilt by attempting to shift the 
crime to his employee but assumes the 
risk of criminal liability so long as 
he has the management, direction one 
supervision of the business. ’35 C.S 
CSSD ERS oe) .—Hershorn v. Penis 
113 P.2d 680 

8 264 


Tex.Cr.App. A county could hold a 
local option election within its own 
bounds without affecting territory at- 
tached to county for juacial purposes. 
—Green y. State, 144 S.W.2d 892. 

268 


Tex.Cr.App. In prosecution for hay- 
ing possession of an alcdholic beverage 
described as “chock”, an intoxicating 
liquor, for purpose of sale in dry area, 
the state should introduce in evidence, 
and there should be incorporated in rec- 
ord, orders of commissioners’ court 
relative to local option election wherein 
county became a dry area. Vernon’s 
Ann.P.C, arts. 666—3a, 666—23a.—Mc- 
Christy v. State, 145 S.W.2d 873. 

Tex.Cr.App. In prosecution for vio- 
lating local option law, where copies 
of newspaper declaring result of local 
option election 46 years. previously, 
with attached certificate of clerk of 
county court, were introduced in eyvi- 
dence, court would presume that coun- 
ty judge had designated such news- 
paper for publication of the orders 
and hence that local option law was 
in effect, though minutes of commis- 
sioners’ court did not contain entry 
showing designation of such news- 


paper.—Dabney v. State, 146 S.W.2d 
1000. 
§ 269 ‘ 
Tex.Civ.App. Under. local’ option 


laws, it is the petition for local option 
election that confers upon commission- 
ers’ court jurisdiction to order elec- 
tion. Vernon’s Ann.P.C. arts. 666—34, 
666—35.—Powell vy. Bond, 150 S.W.2d 


337. 
: § 271 

N.Y.Sup. Names of persons who 
signed local option petition with their 
initials eould not be counted in deter- 
mining whether petition had neces- 
sary number of signers to warrant 
submitting to voters at general elec- 
tion question whether alcoholic bev- 
erages should be sold within town, but 
name of ‘signer who rectified error 
by signing his full name on same line 
could be counted. Alcoholic Re Mr irgge 
Control Law, §§ 141, Group A, 14 
Application of Foote, 22 N.Y.S.2d $85, 
175 Misc. 60. 

Names of persons who signed local 
option petition and witnessed their 
own signatures could not be counted 
in determining whether petition had 
necessary number of signers to war- 
rant submitting to voters at general 
election question whether alcoholic bev- 
erages should be sold within town. 
Alcoholic Beverage Control Law, §§ 141, 
Group A, 144.—Application of Foote, 22 
N.Y.S.2d 885, 175 Mise. 60. 

Where no "fraud was alleged, names 
of persons who signed local option 
petition and who took affidavits of 


“Under statute prohibiting any 


Nagunted in determining whether. peti- 


tion had necessary number of signers 
to warrant -submitting to voters at 
general election question whether al- 
coholic beverages should be sold within 
town, although’ it would have been 
better practice to employ some other 
notary public to take affidavits of wit- 


nesses. Alcoholic Beverage Control 
Law, §§ 141, Group A, 144.—Applica- 
tion of Foote; 22 N.Y.S.2d 885, 175 
Misc. 60. 


The form prescribed by JBlection 
Law for authenticating affidavits as 
to signatures must be substantially 
complied with in connection with local 
option petitions. Alcoholic Beverage 
Control Law, § 141; HBlection Law, § 
135.—Application of Foote, 22 N.Y.S.2d 
885, 175 Mise. 60. 

Where form of authenticating affi- 
davit of witnesses to signatures on 
local option petition was left in blank 
as to residences from which witnesses 
last registered as voters, there was a 
fatal omission in affidavit, and hence 
names of signers appearing on page of 
petition containing such affidavit could 
not be counted in determining wheth- 
er petition had necessary number of 
signers to warrant submitting to voters 
~at general election question whether 
alcoholic beverages should be _ sold 
within town. Alcoholic Beverage Con- 
trol Law, §§ 141, Group A, 144; Elec- 
tion Law, § 135.-Application of Foote, 
22 N.Y.S.2d 885, 175 Misc. 60. 

Where authenticating affidavits of 
witnesses to signatures on loca] option 
petition gave witnesses’ respective resi- 
dences at time of their last registra- 
tion as voters as village of South 
Kortright, in which village street ad- 
dresses were unavailable and unneces- 
sary, affidavits complied with provi- 
sions of Election Law concerning form 
of authenticating affidavits, and wit- 
nesses’ addition of their election dis- 
tricts was mere “surplusage’, and 
would be disregarded in determining 
whether petition had necessary num- 
ber of signers to warrant submitting 
to voters wat general election question 
whether alcoholic beverages should be 
sold within town. Alcoholic Bever- 
age Control Law, §§ 141, Group A, 
144; Election Law 3 135.—Application 
of Foote, 22 NYS8.3d 885, 175 Misc, 


Where authenticating affidavit of 
person who witnessed signatures ap- 
pearing on certain pages of local op- 
tion petition merely gave the person’s 
residence at time of his last registra- 
tion as voter ag the second election 
district in town of Stamford, county 
of Delaware, affidavit did not comply 
with statute, and hence signatures ap- 
pearing on such pages could not be 
counted in determining whether peti- 
tion had necessary number of signers 
to warrant submitting to voters at 
general election question whether al- 
coholic beverages should be sold with- 
in town of Stamford. Alcoholic Bev- 
erage Control Law, §§ 141, Group A, 
144; Blection Law, § 135.—Application 
oh Foote, 22 N.Y.S.2d 885, 175. Misc. 


Where authenticating affidavit of 
person who witnessed signatures on 
certain pages of local option petition 
gave the person’s residence at time 
of his last registration ag voter as 


village of Hobart, affidavit complied 
with statute, and hence signatures, 
appearing on such pages could be 


counted in determining whether peti- 
tion had necessary number of signers 
to warrant submitting to voters at 
general election question whether al- 
eoholic beverages should be sold within 
town of Stamford, notwithstanding 
contention that person who authenti- 
cated signatures resided in township 
of Hobart outside the village limits. 
Alcoholic Beverage Control Law, 
141, Group A, 144; Wlection Law, § 
135,—Application of’ Foote, 22 N.Y. S.2d 
885, 175 Mise. 60. 

That certain names were stricken 
from page of local option petition for 
irregularities, thereby reducing total 
number of signatures as given by au- 
thenticating witness, did not render 


natures appearing on page could © 


entire page ead, and onké enthet si 


counted in determining whether ae 


coholic beverages should be sold wit 
in town. 
Law, §$ 141, Group A, 144; 
Law, 
N.Y.S.2d 885, 175 Misc. 60. 


Where authenticating witness staple 
together and treated as a_ unit i 
pages of local option petition, 
natures appearing on such pages 
not be counted in determining wheth- 
er petition had necessary numbe E 
signers to warrant submitting to ‘vot- 
ers at general election question wheth- 
er alcoholic beverages should be : 


Election — 


within town. Alcoholic wiley: c 
trol Law, §§ 141, Group A, 144; B 
tion Law, § 135.—Application of Foo! 
22 N.Y.S.2d 885, 175 Mise. 60. | 
That persons who signed loc 
tion petition were not registered 
ers when petition was filed See 
preclude counting names of such p 
sons in determining. whether ae 
had necessary number of signers — 
warrant submitting to voters at | 
eral election question besa 
coholiec: beverages should be sold 
in town, where the persons had ne 
essary qualifications of electors w 
petition was filed, it being immate 
that they were not actually ee 
and enrolled and whether they _ 
thereafter registered. 
erage Control Law, §§ 141, Group. 
144; Election Law, § 150 cApeliGn 
tion of Foote, 22 'N.Y.S.2d 885, LG 
Mise. 60. 
Names of persons who signed a 
option petition with their true n 
and who were electors of the | 
in 


ber of signers to warrant submi ing 
to voters at general election qu tio 


tention that such persons had. regis 
tered as voters under names differe! 
from those used in signing petitio 
especially where differences, i 


aw, §§ 141, Group A, 144; 1 
Law, § 150.—Application of H abtenee 
N.Y.S.2d 885, 175 Misc. 60. 


That signers of local option petition — R 


did not give their proper registration | 
districts did not preclude ane 
names of such signers in determining 


general 
whether alcoholic beverages should be 
sold within town. Alcoholic Beverage 
Control Law, §§ 141, Group A, 144.— 
Application of Foote, 22 N.Y.S:2d 88 
175 Misc. 60. 


N.Y.Sup. That single sheets, each | 


complete in itself, of local option peti- — pts 


tion were not bound together and num- 


bered consecutively in accordance with tf, Q 


provisions of Hlection Law did not 
render petition invalid, since provi- 
sions of Election Law must be follow- 


ed in connection with local option pe- aT 


titions only in respect to form of aec- 
knowledgment or es aera 
coholic Beverage Control Law, 
Group A; Hlection Law, 
—Application of Johnston, 22 N. ¥.8.2d 
891, 175 Mise. 64. 

That the year of filing local option 
petition did not appear in connection 
with signatures of certain signers did 
not render petition invalid, where date 
of petition and authentication estab- 
lished that all of the signers attached 
their signatures in 1940. Alcoholic 
Beverage Control Law, § 141.—Applica- 
tion of Johnston, 22 N.Y.8.2d 891, 175 
Mise. 64. 

Names of persons who signed local 
option petition by initials only could 
not be counted in determining whether 
petition had necessary number of sign- 
ers to warrant submitting to voters 
at general election question whether 
alcoholic beverages should be _ sold 
within town. Alcoholic Beverage Con- 
trol Law, § 141, Group A.—Application 


tion had necessary number of cecal 
to warrant submitting to voters at — 
general election question whether al- — 
Alcoholic Beverage ~ Control | 


§ 135._-Application of Foote, 


with : 


election ate Sl if 


Aina 
141, 
Se ise. 136 


sold within town, notwithstanding ee 4 


j } a 

Beer ow] 
of Johnston, 22 N.Y.S.2d 891, 175 
. Mise. 64. - 
_.- . Names of persons whose signatures 
were written in lead pencil on local 


option petition could not be counted 
in determining whether petition had 
_ necessary number of signers to war- 
rant submitting to voters at general 
- election question whether alcoholic 
_. beverages should be sold within town, 
-_ Aleoholic Beverage Control Law, 
141, Group A.—Application of John- 
“ston, 22 N.Y.S.2d° 891, 175 Misc. 64. 
. +The form prescribed by Hlection Law 
for authentications of signatures must 
’ be substantially followed in connection 
with local option petitions. Alcoholic 
uaw, § 141; Elec- 


eee ne 
mas 


ne on local option petitions 
addresses from which witnesses 
registered as yoters. Alcoholic Bev- 
erage Control Law, § 141; _Blection 
_ Law, § 135,—Application of Johnston, 
Vin 22 NEY3S.2d)-891; 175 Mise. 64: } 
Names of signers of local option 
petition which appeared on pages of 
petition on which affidavits of sub- 
scribing witnesses merely gave elec- 
tion district in which witnesses last 
registered as voters could not be 
‘counted in determining Whether peti- 
tion had necessary number of signers 
to warrant submitting to voters at gen- 
eral election question whether <al- 
- eoholic beyerages should be sold with- 
‘aa town. Alcoholic spevernee cena 
~ raw, § 141, Group A; Hlection Law, 
as Bro Application of Johnston, 22 
N.Y.S.24°891, 175 Mise. 64. 
‘Where affidavits of authenticating 
_ “witnesses to signatures on local option 
petition gave. witnesses’ residence at 
time of witnesses’ last registration as 
- voters.as, Mount Vision, form of_affi- 
- davits complied with Blection Law, 
and | fact that witnesses also added 
Pe 18 je place’ was immaterial as con- 
 stituting ‘“‘surplusage”’, and hence 
-mames of signers appearing on sheets 
of petition bearing such affidavits 
ould be counted in determining wheth- 
r petition had necessary, number of 
» signers to, warrant submitting ques- 
tion to voters at general election 
( whether alcoholic beverages should be 
sold within town. , Alcoholic Beverage 
Control Law, § 141;° Election Law, § 
-- 185.—Application of Johnston, 22 N. 
\ Y¥.S.2d 881, 175 Mise. 64. sh ee 
Signatures appearing on page of lo- 
eal cption petition could not be count- 
-. ed in determining whether petition had 
‘sufficient number of signers to warrant 
submitting to voters at general elec- 
tion question whether alcoholic bev- 
—s erages. should. be sold within town, 
_ where authenticating witness’ affidavit 
on the page did) not comply with 
statutory form. Alcoholic Beverage 
- Control Law, § 141; Wlection Law, § 
'135,—Application of Johnston, 22 N. 
¥.8.2d 891, 175 Misc, 64.° é 
: Signatures appearing on page of lo- 
eal option petition could not be count- 
ed in determining -whether petition 
ue had sufficient number of signers to 


o 


sat 


“warrant submitting to voters at gen- 


eral election question whether alcoholic 
-. beverages should ‘be sold within town, 
13 where authenticating affidavit on the 
page failed to state. residence from 
which subscribing witness last reg- 
- istered as voter, Alcoholic Beverage 
+ Control Law, § 141; Election Law, § 
-135.—Application of Johnston, 22 N. 
~Y.S.2d 891, 175 Misc. 64. 


_ That name of a signer might be 


stricken from page of) local option 
petition for some irregularity, thereby 
wo reducing total number of signatures 


as given by authenticating witness, 
did not render entire page void, and 
hence other signatures on the page 
eould be counted in determining wheth- 
er petition had sufficient number of 
signers to warrant submitting to voters 
at general election: question whether 
alcoholic beverages should be sold 
within town. Alcoholic Beverage Con- 
trol Law, § 141; JHlection Law, § 
135.—Application of Johnston, 22 N., 
¥.S.2d 891, 175 Misc. 64. 


§ 275 ch ig 

Tex.Civ.App. A local option election 
on question of prohibiting sale of beer 
in county was not invalidated by use of 
words “prohibition of beer’ instead of 
“prohibiting the sale of beer’ in or- 
der of election, where another portion 
of order referred to prohibiting sale 
of beer and notice of election also re- 
ferred to prohibiting sale of beer. Ver- 
non’s Ann.P.C. art. 666—35.—Powell v. 
Bond, 150 S.W.2d 3837. ft 

In considering sufficiency of orders 


of commissioners’ court relating to lo-- 


cal option elections, petition, except as 
to jurisdictional facts with regard 
thereto, will be held sufficient prima 
facie to establish facts recited, and 
every presumption not contradicted by 
orders themselves will be indulged in 
favor of regularity of proceedings. Ver- 
non’s Ann.P.C. arts. 666—34, 666—35. 
—Powell v. Bond, 150 S.W.2d 337. 

A local option election on question 
of prohibiting sale of beer in county 
was not void on ground that order of 
election and evidence failed to disclose 
that commissioners’ court voted upon 
motion to order election, where there 
was no evidence except in order itself, 
but order stated that petition for elec- 


tion was signed by a sufficient num-. 


ber of voters to make calling of elec- 
tion mandatory and ordered that an 
election be held. Vernon’s Ann.P:C, arts. 
666—34, 666—35.—Powell v. Bond, 150 
S.W.2d 337. 


2 § 279 

Miss. Where election commissioners 
of county pursuant to notice given pro- 
ceeded to hold election to determine 
whether manufacture, sale, etc., of wine 
and beer should be discontinued within 
the county, and to certify the result 
thereof as required by law, the notice 
of election which was published for 
time and in manner required by stat- 
ute, was not insufficient so as to ren- 
der the election void, because it was 
signed by the president and clerk of 
the County Board of Supervisors in- 
stead of by the election commissioners 
of the county. Code 1930, § 310; Laws 
TOSS Wer a1 Te 2.—Sides v. Board of 
Sup’rs, Choctaw County, 200 So. 595. 

Tex.Civ.App. Where notice of local 
option election on question of prohibit- 
ing sale of beer in county consisted 
in part of copy of order of election ex- 
cept that words “prohibiting the sale” 
were substituted for the word “pro- 
hibition” in paragraph containing in- 
structions as to manner in which pez- 
sons who fayored prohibiting the sale 
of beer should register their preference, 
notice substantially complied with pro- 
vision of Penal Code requiring that no- 
tice be a copy of order of election. 
Vernon’s Ann.P.C, art. 666—34.—Powell 
v. Bond, 150 S.W.2d 337. 


§ 283 

Ill. Ballots which were not initialed 
should not have been counted in deter- 
mining result of city election, which 
was governed by Australian Ballot Act, 
wherein question of whether retail sale 
of liquors should be prohibited within 
city was submitted to voters. Smith- 
Hurd Stats. c..43, § 182; c. 46, §§ 120, 
288, 305.—Mayes v. City of Albion, 3 
N.H.2d 416, 374 Ill. 605. 

Ballots which did not have a cross 
in square following word ‘‘Yes” but had 
a cross in square and over word “Yes” 
should not have been counted in deter- 
mining result of city election, which 
was governed by Australian Ballot Act, 
wherein question of whether retail sale 
of liquors should be prohibited within 
city was submitted to voters. Smith- 
Hurd Stats. ¢, 43, § 182; ¢. 46, §§ 120, 
288, 305.—Mayes y. City of Albion, 30 
N.H.2d 416, 374 Ill. 605. 

Ballots which contained no cross in 
either square but had “Yes’’ written in 
square opposite printed word ‘Yes” 
should not have been counted in deter- 
Mining result of city election, which 
was governed by Australian Ballot Act, 
wherein question of whether retail sale 
of liquors should be prohibited within 
city was submitted to voters. Smith- 
Hurd Stats. c. 43, § 182; c. 46, §§ 120, 
288, 305.—Mayes y. City of Albion, 30 
N.E.2d 416, 374 Ill, 605. 


ny 


INTOXICATING LIQUORS, We 
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Ballots on which crosses in square — 
opposite printed word ‘‘Yes” were ir- — 
regularly shaped but which ballots — 
showed a distinct crossing of lines 
within proper square were properly 
counted for proposition submitted to 
voters at city election, which was gov- 
-erned by Australian Ballot Act, con-- 
cerning whether retail sale of liquors 
should be prohibited within city. 
Smith-Hurd Stats. c. 48, § 182; ¢. 46, §§ 
“120, 288, 305.—Mayes v. City of Albion, 
30 N.H.2d 416, 374 Ill. 605. 

Ballots which had crosses in proper 
place after printed word “Yes” but 
which bore other marks were properly 
counted for proposition submitted to 
voters at city election, which was goy- 
erned by Australian Ballot Act, con- 
cerning whether retail sale of liquors 
should be prohibited within city, where 
marks were probably placed upon bal- 
lots accidentally by voters. Smith-Hurd 
Stats. 6. 48, § 182; ¢. 46, §§ 120, 288, 
305.—Mayes v. City’ of Albion, 30 N.E. 
2d 416, 374 Til. 605. 

Ballots in favor of proposition sub- 
mitted to voters at city election, which 
was governed by Australian Ballot Act, 
concerning whether retail sale of liq- 
uors should be prohibited within city. 
were properly counted for proposition, 
notwithstanding alleged irregularities 
appearing in initials of election judges 
upon ,backs of ballots, where no ques- 
tion was raised but that initials were 
genuine and those of one of the judges 
of election. Smith-Hurd Stats. ec. 43, § 
182; c. 46,°§§ 120, 288, 305.—Mayes v. 
cae of Albion, 30 N.H.2d 416, 374 Ill. 


Ballots against adopting proposition 

submitted to voters at city election, 
which was governed by Australian Bal- 
lot Act, concerning whether retail sale 
of liquors should be prohibited within 
city should not haye been counted as 
votes against proposition where ballots 
did not bear initial of an election judge 
or did not contain cross in square op- 
posite printed word “No”, or were not 
marked with a cross but contained “No” 
written in vacant square opposite print- 
ed word “No”, Smith-Hurd Stats, c. 
43, § 182; ¢ 46, §§.120, 288, 305.— 
Mayes v. City of Albion, 30 N.E.2d 
416, 374 Ill. 605. 
- A ballot which contained a cross op- 
posite printed word ‘‘No” and also a 
cross opposite printed word “Yes”, with 
lines drawn through cross opposite 
“Yes” horizontally, should not have 
been counted against proposition sub- 
mitted to voters at city election, which 
was governed by Australian Ballot Act, 
concerning whether retail sale of liq- 
uors should be prohibited within city. 
Smith-Hurd Stats. c..43, § 182; ¢. 46, §§ 
120, 288, 305.—Mayes v. City of Al- 
bion, 30 N.H.2d 416, 374 Ill. 605. 

Ballots which had distinct crosslines 
within square following printed word 
“No” were properly counted against 
proposition submitted to voters at city 
election, which was governed by Aus- 
tralian Ballot Act, concerning whether 
retail sale of liquors should be pro- 
hibited within city. Smith-Hurd Stats. 
ec, 43,.§ 182; c. 46, §§ 120, 288, 305.— 
Mayes v. City of Albion, 30 N.W.2d 416, 
374 Ill. 605. 


Ballots which had crosses in proper 
squares after printed words ‘‘Yes’”’ and 
“No” and on which voters had written 
“Yes” in square with cross and “No” 
over printed word ‘‘No’”’ were properly 
counted in determining result of city 
election, which was governed by Aus- 
tralian Ballot Act, wherein question 
whether retail sale of liquors should be 
prohibited within city was submitted 
to. voters. Smith-Hurd Stats. c. 48, § 
182; c. 46, §§ 120, 288, 305.—Mayes y. 
ea of Albion, 30 N.W.2d 416, 374 Ill. 


Miss. The fact that ballots sent to 
certain voting precincts for use in elec- 
tion to determine whether manufacture, 
sale, etc., of wine and beer should be 
discontinued within the county, were 
labeled on the back with name of some 
other precinct, and upon discovery of 
the irregularity, the ballots cast at that 
time were not counted and labels on re- 
maining ballots were corrected, did not 


. 


ae 


fi 


- 
= 
= 
* 


ba 
tea there was not Seat fime ie 
which to have them printed, to write 
some ballots for use in conformity with 
concerning what. 


requirements of law 
they should contain in order properly 
to submit the eet to be voted on by 
the electors. Code 1930, § 6236; Laws 
POSS LOE Ce 2.—Sides vy. Board of 
Sup’rs, Choctaw County, 200 So. 595. 
The fact that ballots sent to certain 
voting precincts for use in election to 
determine whether manufacture, sale, 
ete., of wine and beer should be dis- 
continued within the county, were la- 
beled on the back with name of some 
other precinct, and upon discovery of 


* the irregularity, the ballots cast at that 


time were not counted and labels on re- 
maining ballots were corrected, did not 
render the election void where record 
disclosed that if all votes cast at the 


precincts in question, for exclusion of 


wife and beer were totally | disregarded 
and those against exclusion were count- 
ed, the ultimate result of election 
would remain the same. Code 1930, § 
6236; Laws 1934, c. 171, § 2.—Sides v: 


Board of Sup’rs, Choctaw County, 200 


So. 595. 

Tex.Civ.App. A local option election 
on question of prohibiting sale of beer 
in county was not invalidated by as- 
sistance given by election judges to 
voters desiring to know how to vote 


a “dry” ticket or a ‘‘wet” ticket, where — 


batlees in answering requests instruct- 
ed voters how to vote either way. 
Vernon’s Ann.P.C. arts. 666—35, 666— 
36, 666—40, 666—40a.—Powell v. Bond, 
150 S:W.2d- 337. 

The provisions of general election 
law relating to aid tq voters were not 
violated by assistance given in local 
option election by election judges to 
voters desiring to know how to. vote 

a\‘dry” ticket or a “wet” ticket, where 
gudges in answering requests told. vot- 
ers how to vote either a dry or a wet 
ticket. Vernon’s Ann.P.C. art. 666—86; 


Vernon’s Ann.Ciy.St. art. 3010, —Powell 
vy. Bond, 150 S.W.2d 337. 


A local option election on question 
of prohibiting sale of beer in county 
was not invalidated because 40 or 50 


_ voters were furnished a second: ballot 
after haying marked ballots not de- 


posited in ballot box, where result of 
election would not have been changed 
even though those votes were not 
counted. Vernon’s Ann.P.C. art. 666— 
40.—Powell y, Bond, 150 S.W.2d 387. 
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Tul. In proceedings in cirewit court 
to contest city election wherein. ques- 
tion of whether retail sale of liquors 
should be prohibited within city was 
submitted to voters, petitioners could 
question only result of election. Smith- 
Hurd Stats. c. 43, § 182; c. 46, § 120.— 
Mayes v. City of Albion, 30 N.H.2d 416, 
374 Ill. 605. 


The result of an election held to de- 
termine whether retail sale of liquors 
shall be prohibited in a certain terri- 
tory, and which election is held under 
provisions of Liquor Control Act, may 
be determined by a proceeding under 
the Elections Act, while validity of elec- 
tion may only be tried as provided in 
Liquor Control Act. Smith-Hurd Stats. 
c. 43, § 182; ec 46, § 120.—Mayes vy. 
eae of Albion, 30 N.H.2d 416, 374 Ill. 


Where petition in proceedings in cir- 
cuit court to contest city election, 
wherein question of whether retail sale 
of liquors should be prohibited within 
the city was submitted to voters, al- 
leged that election was yalid and that 
petitioners desired only to contest re- 
sult of election by counting votes, cir- 
cuit court had jurisdiction. Smith- 
Hurd Stats. c. 43, § 182; c. 46, § 120.— 
Mayes v. City of ‘Albion, 30 N.B.2d 416, 
Ste TIT, -605; 

In proceedings to contest, by counting 
votes, 
mitting question whether retail sale 
of liquor should be prohibited within 
city, question whether ballots had been 


' properly preserved was one of fact to 


the result of city election sub-~ 


ce 30. Nad “he 374 


7 an Rroaetainae to contest, by count: 
ing votes, the result of city election, 
submitting question whether retail sale 
of liquor should be prohibited within 
city, evidence that on night of election 
city clerk called for ballots at one 
precinct and took them to his home and 
“that ballots from other precincts were 
delivered to clerk’s home by, election 
judges, and testimony of persons who 
had custody of ballots that there had 
been no tampering with ballots, war- 
ranted. conclusion that ballots were 
properly preserved to authorize recount, 
Smith-Hurd Stats. c. 48, § 182; a. 46, 
§ 120.—Mayes v. City of Albion, 30 NE 
2d 416, 374 Ill. 605. 

In proceedings to contest result of 
city election by counting votes at elec- 
tion submitting question whether re- 
tail sale of liquors should be prohibited 
within city, validity of contested bal- 
lots was to be determined by Australian 
Ballot Act, where question had been 
submitted at a regular city election 
which was governed by the act. Smith- 
Hurd Stats. c. 43, §' 182: ¢. 46, '§§ 120; 


288, 305.—Mayes Y. City of Albion, 30} 


N.E.2d 416, 374 Ill. 605. 

Miss. On certiorari to review order 
of County Board of Supervisors ren- 
dered in order to carry into effect the 
result of an election to determine 
whether manufacture, sale, ete., of wine 
and beer should be discontinued within 
the county, the action of the circuit 
eourt in refusing to hear evidence 
dehors the record to support contention 
concerning invalidity of the election 
was not error. Laws 1934, ¢, 171, § 2. 
—Sides v. Board of Sup’: rs, Choctaw 
County, 200 So. 595.. 


On certiorari to review. onion of 
County Board of Supervisors adjudicat- 
ing as valid an election held to deter- 
mine whether manufacture, sale, ete., 
of wine and beer should be discon- 
tinued within the county, even if the 
court woud not look to the evidence up- 
on which the Board of Supervisors 
made its adjudication, the validity of 
the election which was attacked on 
ground that ballots sent to certain pre- 
cincts were improperly labeled and up- 
on discovery of the irregularity the 
ballots cast were not counted and labels 
on remaining ballots were corrected, 
would be upheld, since without the re- 
port of the election commissioners, and 
the approval thereof by the Board of 
Supervisors there would be nothing to 
disclose fact that the ballots were not 
property. labeled. Code 1930, § 6236; 
Laws 1934,.¢c. 171,.§ 2.—Sides v.-Board 
ot _Sup’rs, Choctaw County, 200 So. 
595. 

Ohio. In action to. contest village 
local option election, evidence that 
plaintiffs’ bond for payment of costs 
was executed in presence of court 
clerk, who signed it as one of two wit- 
nesses and placed thereon his filing 
stamp bearing same date as that on 
which bond was executed and notation 
“Bond for costs filed’ appeared on 
court’s docket kept by clerk was sufli- 
cient to warrant inference that clerk 
approved surety and determined 
amount of bond as required by statute 
so as to impose burden of producing 
contrary evidence on defendants who 
moved to dismiss petition for lack of 
jurisdiction because of failure to show 
that clerk performed such duty. Gen. 
Code, § 4785-167 et seq.—Hainah v. 
Roche, 35 N.H.2d 838, 138 Ohio St. 449. 

The common pleas court clerk’s ap- 
proval of surety on village local option 
election contestants’ bond to pay costs 
and determination of proper amount 
thereof need not be recorded in writing 
and such approval and determination 
may be proved by parol evidence. 
Gen.Code, § 4785-167 et seq.—Hannah 
v. Roche, 35 N.E.2d 838, 138 Ohio St. 
449, 

A covenant of village local option 
election contestants’ cost bond that ‘if 
the said contesters shall pay all the 
costs of the contest if same be ad- 
judged against them, then this obliga- 
tion to be void,” ete, complied with 


yes vy. ) 


_of Supervisors. undertaking to adjuc 


‘made therein to a certificate of th 


Be tabory requirements as bond 
for payment of all costs of bend ae 
against contesters. | Gen. — 
Code, § 4785-167.,.Hannah v. Roche, — 
35 N.H.2d 838, 138 Ohio St. 449. is 
Pa.Super. The court’s determination — 
that majority of legal votes cast was 
in opposition to sale of liquor, malt, 
or brewed beverages in township was | 
a sufficient compliance with election - 
recount statute, and was final and com- 
plete disposition of controversy. 25 P.- 
§ 3261; 47 P.S. §§ 100n, 744—501 
Ta 502.-In re Opening of Ballot — 
Box East and West Blection Dist. sof 
Fishingereek Tp., Columbia Sisal 19 
A.2d 491, 144 Pa. SUD. 277. A 
9 
Where order, of County Bo 


Miss. 


eate that more than 20 per cent. 
qualified electors had signed peti 
for the calling of an election to ai 
mine whether manufacture, sale 
of wine and beer. should be 
tinued within the county, Hibder as. 
fact that 745 out of 3,331 qual 
electors had, duly signed the pe 
being more than 20 per cent. of qua 
fied electors of county, the order 
not insufficient because reference was 
rials 


cuit clerk concerning the number 
qualified electors in the county 
stead of the board making the fin TBS 
as a result of its own investigation. — 
Laws 1934, ec. 171, § 2+-Sides v. Board — 
fe Ment hated Choctaw Conuiy ng08 0 Ss 
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Iil.App. Though “penal” statites 
generally to be strictly construed, le 
lation, such as Dram Shop Act, supply- 
ing remedies for injuries or damag: 
caused by intoxication ig + oaieaied 
and should be construed to suppress _ 
the mischief and advance the remed; 
provided for in the statute. 
Hurd Stats. 43, 


Lodge No. 281, 
App. 145. 
§ 294 


Il.App. Under provisions of Dram | 
Shop Act authorizing action against 
vendor of liquor for damages caused 4 
intoxication, it was intention of Le; 
lature to create liability in a class 0: 
cases in which there was no liability 
at common law. Smith-Hurd Stats. ¢ 
43, § 135.—Thompson y. Wogan, . 88 
B.2d 151, 309 Ill.App. 413. 


An action under Dram Shop Act 
against lessor and operator of a tav- 
ern for injury to plaintiffs’ means of 
support as result of an assault up¢ 
plaintiffs’ husband and father was not 
a “common-law negligence — action.” Ne 
Smith-Hurd Stats. ¢@. 48, § 135.— 
Thompson y. Wogan, 33 N.E.2d- 151, 
809 Ill.App. 418. 


IlLApp. The statute giving nusbaee: a 
wife, and other persons injured in pe 
son or property or means of suppor 
in consequence of intoxication a right 
of action against the person who sold 


c. 


person, 
cating liquor alone, exclusive of other ; 
agency, should do the whole injury, 
but was designed for the practical end | 
of giving a substantial remedy and 
should be allowed to have that effect 
according to its natural and obvious — 
meaning. Smith-Hurd Stats. ¢. 43, 

135.—Klopp v. Benevolent Protective — 
Order of Elks, Lodge No. 281, 33 N.H. 
2d 161, 309 Ill.App. 145. 


The action for damages against a 
person selling intoxicating liquor to 
husband, wife, or other persons, caus- 
ing injury to property or means of 
support, is not a common-law action 
depending for maintenance on common- ‘ 
law principles, but is a remedy given P 
by the-+ statute which is broad in its © 
terms. \Smith-Hurd Stats. c. 43, § 135. 
—Klopp v. Benevolent Protective Or- 
der of Elks, Lodge No. 281, 33 N.H.2d 
161, 309 Tll.App. 145. 

The statutory liability to respond in 
damages for selling intoxicating liquor 
is incident to the business, and is a 
risk that all persons who engage in 
such business must assume, Smith- by 


i 


we cee 


i 


profane and was ejected, 
after returned for his hat and coat, and 


Hurd Stats. ec. 


§ 294 

Hurd Stats. ec. 43, § 135.—Klopp_v. 
Benevolent Protective Order of Elks, 
Lodge No. 281, 33 N.H.2d 161, 309 Ill. 
App. 145. 

Il.App. The right to maintain an 
action for injuries resulting from in- 
toxication is purely statutory, since at 
common law it was not a tort to sell 
or give away intoxicating liquor to one 
who was strong and _ able-bodied. 
Smith-Hurd Stats. c. 43, § 135.—James 
ih deat 33 N.E.2d 169, 309 Ill.App. 

Tenn. Those special statutes gen- 
erally called “Civil Damage Laws,’ 
which give in certain cases a right of 
action to one injured because of the 
furnishing of intoxicating liquor, cre- 
ate a new right of action unknown to 
the common law.—Tarwater v. Atlan- 
tic Co., 144 S.W.2d 746. 

} § 295 

Ti.App. Where club which sold in- 
‘toxicating liquor to members sold liq- 
uor to a member who became intoxi- 
cated, noisy, quarrelsome, abusive and 
j and there- 


while doing so made offensive remarks 
to another member which resulted in a 
general struggle in which plaintiff sus- 
tained a fractured leg, the sale of the 


liquor to the person causing the dis- 


turbance was the ‘‘proximate cause’”’ of 


i. plaintiff's injury, notwithstanding that 


while plaintiff was lying on the floor 


‘after he had been knocked down, a 


nonintoxicated third person jumped on 
the pile of men and that. plaintiff was 
injured as result. Smith-Hurd Stats, 
ec. 43, § 135.—Klopp v. Benevolent Pro- 


_ tective Order of Hlks, Lodge No. 281, 


33 N.E.2d 161, 309 Ill.App. 145. 
Pa.Com.Pl. The sale of liquor by a 
bartender is within the scope of his em- 
ployment, and if he makes such sales 
illegally his act imposes civil liability 


- upon his employer under the Act, of 


May 8, 1854, P.L. 663, sec. 3, 47 PS. 
§ 643.—Tyson v. Plymouth Country 
Club, 41 D. & C. 116, 57 Montg. 140. 
8 311 

_ Minn. Proof of suicide Py. deceased 
minor while intoxicated would not pre- 
elude statutory liability of person who 
sold or furnished the intoxicating liq- 


_uor to deceased for injury to deceased’s 
_ parents’ support, since, under statute, 
- jit is not necessary that the intoxica- 


tion be the proximate cause of the in- 
jury. Mason’s Minn.St.1927, § 3239.— 
Sworski v. Coleman, 293 N.W. 297. 


§ 315 
Ill.App. Under the Dram Shop Act, 
recovery cannot be had for injuries sus- 
tained unless party sustaining the in- 
juries is an innocent person. Smith- 


43, § 135.—James vV. 
Renee 33 N.H.2d 169, 309 Ill.App. 


Where plaintiff and. others partook 
of intoxicating liquors in a _ tavern 
though plaintiff did not purchase any 
of the liquors, and plaintiff and com- 
panions were more or less under the 


influence of liquor when they left the 


tavern and entered an _ automobile 
which alleged intoxicated driver drove 
into an iron post causing injuries to 
the plaintiff, plaintiff was not an ‘“in- 
nocent person” entitled to recover for 
injuries from tavern keeper under the 
Dram Shop Act. Smith-Hurd Stats. c. 
43, § 185.—James v. Wicker, 33 N.H.2d 


169, 309 ILApp. 397. 


25 

Il.App. In patron’s action under 
Dram Shop Act against owner of tay- 
ern premises, tavern keeper and intox- 
icated person who assaulted patron, 
complaint setting out provision of the 
act for exemplary damages by stating 
that one who “shall knowingly permit 
therein the sale of any alcoholic liquors 
that have caused, in whole or in part, 
the intoxieation of any person,- shall be 
liable, severally or jointly, with the 
person or persons selling or giving al- 
coholie liquors aforesaid, for all dam- 
ages sustained, and for exemplary 
damages’ was sufficient. Smith-Hurd 
tats, cy 43,'§ 135; ec) 110, § 166.— 
Wiedow vy. Carpenter, 34 N.H.2d 88, 310 
Ill.App. 342, 


Pa.Com.Pl. In an action to recover 


Si Oty ae le, 
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INTOXICATING LIQUORS 
damages sustained by the wife plaintiff 
in defendant’s barroom when her dress 
was ignited by the negligent lighting 
of a cigarette by a third person, de- 
seribed as a minor, a non-member of 
the club, and a person of known intem- 
perate habits who was visibly intoxi- 
cated, and to whom, it is alleged, de- 
fendant sold intoxicating liquor while 
he was in that condition, liability being. 
asserted both on the basis of the Act 
of May 8, 1854, P.L. 663, 47 P.S. § 643, 
and on the ground of defendant’s com- 
mon-law liability as an innkeeper, the 
statement of claim should set forth 
the name of the third person’ whose 
act directly caused the injury, but 
such omission may be_ supplied by 
amendment, notwithstanding the fact 
that defendant may have lost by lapse 
of time the right to recover against the 
third person. In such an action, it is 
unnecessary to name the person alleged 
to have illegally served intoxicating 
liquor to the third person Whose act 
directly caused the injury. In such 
an action, it is unnecessary to aver 
negligence on the part of defendant’s 
employe, since liability is based not on 
negligence but on the unlawful sale of 
intoxicating liquor; nor it is necessary 
to aver expressly that the minor’s neg- 
ligent act resulted from the illegal sale 
of liquor to him by defendant. In 
such an action, it is immaterial and no 
ground of defense that the third per- 
son was a nonmember of the defend- 
ant’s club.—Tyson vy. Plymouth Coun- 
ny Club, 41 D. & C. 116, 57 Montg. 


2 


§ 

Ii.App. In action under Dram Shop 
Act against lessor and operator of a 
tavern for injury to plaintiffs’ means of 
support as result of an assault com- 
mitted by operator upon _ plaintiffs’ 
father and husband, evidence supported 
verdict for plaintiffs. Smith-Hurd 
Stats. c. 43, § 135.—Thompson v. Wo- 
gan, 33 N.B.2d 151, 309 Ill.App. 413. 

Ill.App. In action for iniuries_ to 
club member allegedly caused by dis- 
turbance created by another member 
who was intoxicated by liquor sold to 
him by club, trial court’s finding that 
plaintiff was in exercise of due care for 
his own safety at time of injuries was 
not contrary to manifest weight of evi- 
dence. Smith-Hurd Stats. c. 48, § 135. 
—Klopp'v. Benevolent Protective Or- 
der of Hlks, Lodge No. 281, 33 N.E. 
2d 161, 309 Il).App. 145. 

A finding of the trial court that sale 
of intoxicating liquor by club to a 
member from early evening until after 
2 o’clock the following morning’ was 
the “proximate cause” of injury to an- 
other member who was knocked down 
and suffered fractured leg in disturb- 
ance created by the intoxicated mem- 
ber was not contrary to manifest 
weight of the evidence. Smith-Hurd 
Stats. ec. 48, § 135.—Klopp v. Benevo- 
lent Protective Order of Hlks, Lodge 
ah 281, 33 N.H.2d 161, 309 Ill. App. 
145. 

W.App. In action under the Dram 
Shop Act against owners of premises 
and operator of a saloon thereon, evi- 
dence that plaintiff while a patron in 
saloon was stabbed and injured by an- 
other patron to whom alcoholic liquors 
had been served while he was in a state 
of intoxication, and that attack on 
plaintiff was without provocation and 
was due to other patron’s intoxication, 
sustained judgment for plaintiff. Smith- 
Hurd Stats. c. 43, § 135.—Koscher v. 
Gately, 35 N.E.2d 567, 311 Ill.App. 250, 

338 


§ 

Il.App. In action under Dram Shop 
Act for damages for death of person 
who had purchased liquor at defend- 
ant’s tavern prior to time when such 
person was found in helpless condition 
on vacant lot, defendant’s liability was 
for jury. _Smith-Hurd Stats. ¢. 43, § 
135.—Jones v. Keilbach, 32 N.H.2d 985, 
309 Ill.App. 233. 

In action under Dram Shop Act for 
damages for death of deceased who had’ 
purchased liquor at defendant’s tavern 
prior to time when deceased was found 
in helpless condition on vacant lot ad- 
joining sidewalk, plaintiff’s evidence 


ns 
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was sufficient for jury, notwithst 
that there was no evidence by eyewit- 
nesses or direct testimony regarding 
manner in which deceased fell from 
sidewalk to adjacent lot, which was 
lower than sidewalk level, in view of 
apparent unavailability of such evi- 
dence. Smith-Hurd Stats. c. 43, § 135. 
—Jones v. Keilbach, 32 N.H.2d 985, 309 
Il.App. 233. 

Il.Apr. In action under Dram Shop 
Act against lessor and operator of a 
tavern for injury to plaintiffs’ means 
of support as result of an assault com- 
mitted by operator upon plaintiffs’ 
father and husband, whether intoxi- 
eation was “proximate cause” of injury 
was for jury. Smith-Hurd Stats. c. 43, 
§ 135.—Thompson v. Wogan, 33 N.H.2d 
Ld, uSOO MIVAD De Elise ee 

Il.App. In action for injuries to 
member of club allegedly caused by 
disturbance created by intoxicated per- 
son to whom club had been selling liq- 
uor, the question of proximate cause, 
under the evidence, was one of fact to 
be determined, not alone from isolated 
circumstances, but from a fair and im- 
partial consideration of all the evi- 
dence. Smith-Hurd Stats. ec. 43, § 135. 
—Klopp vy. Benevolent Protective Or- 
der of Elks, Lodge No. 281, 33 N.H.2d 
161, 309 Il.App. 145. ; 

The question of the “proximate 
cause” of any injury, such as_ that 
claimed to result from intoxication of 
another person within the statute, is 
ordinarily a question of fact for the 
jury. Smith-Hurd Stats. ec. 43, § 135.— 
Klopp v. Benevolent Protective Order 
of Elks, Lodge No. 281, 33 N.H.2d 161. 
309 IlLApp. 145. ‘ 


In action for injuries to member of 
club allegedly caused by disturbance 
created by intoxicated person to whom 
club had been gelling liquor, whether 
plaintiff was in exercise of due care for 
his own safety, under the evidence, 
was a question of fact for trial court. 
Smith-Hurd Stats. ec. 43, § 135.—Klopp 
v. Benevolent Protective Order of Elks, 
Lodge No. 281, 33 N.H.2d 161, 309 Ill. 
App. 145. 


Mich. In action against tavern op- 
erutor as principal and indemnity com- 
pany to recover for death of pedestrian 
on ground that operator had furnished 
intoxicating liquors to pedestrian and 
to motorist by whose automobile pe- 
destrian was struck, verdict was prop- 
erly directed for operator and com- 
pany for want of positive proof either 
that operator furnished liquor to pe- 
destrian or that motorist was intoxi- 
eated. Pub.Acts 1937, No. 281, § 22, 
amending Pub.Acts 1933, Hx.Sess., No. 
8.—Nylund vy. Gemo, 294 N.W. 104, 295 
Mich. 75. 


\ 

Minn. In parents’ action under stat- 
ute for injury to their support as re- 
sult of their minor son’s death alleged 
to have been caused by intoxication, 
evidence that son bought and paid for 
beer and for 4% hours stood at de- 
fendant’s bar where beer and liquor 
were sold, during which time son 
steadily drank beer, wine, and whisky, 
was sufficient for jury on issue wheth- 
er liquor causing son’s_ intoxication 
was sold or furnished by defendant, 
notwithstanding there was no evidence 
that son paid for any drinks except 
the beer. ason’s Minn.S8t.1927, § 3239. 
—Sworski v. Coleman, 293 N.W. 297. 

In parents’ action under statute for 
injury to their support as result of 
their 19-year-old son’s death alleged 
to have been caused by intoxication, 
from liquor alleged to have been sold 
or furnished to son by defendant, evi- 
dence that son drank beer, wine, and 
whisky steadily for 4% hourg at de- 
fendant’s bar where liquors were sold, 
that he became drunk, boisterous, and 
quarrelsome, and that he was put in 
jail, where he died within 7% hours, 
was sufficient for jury on issue of caus- 
al connection between the use of the 
intoxicating liquor and death. Mason’s 
Minn.St.1927, § 3239; Mason’s Minn. 
St.Supp.1940, § 3200-29.—Sworski vy. 
Coleman, 293 N.W. 297, . 

§ 339 

Il.App. In action under Dram Shop 

Act against owner of premises, tavern. 


it 
Dnt Ree gk Pe 
] toxicated person, for in- 
sS sustained by patron who was 
_ assaulted b 
 tiff’s instruction dealing with concur-. 
rent negligence was not error, as 
ah against contention that concurrent neg- 
ligence was not involved, where jury 
could find that there was concurrent 
negligence in view. of evidence of bar- 
tender as to serving of liquor to in- 
toxicated person after he was intoxi- 
eated. Smith-Hurd Stats. c. 43, § 135. 
—Wiedow vy. Carpenter, 34 N.E.2d 88, 
310 Ill.App. 342. 
In action under Dram Shop Act 
against owner of premises, tavern 
keeper and intoxicated person, for in- 
juries sustained by patron who was as- 
saulted by intoxicated person, plain- 
tiff’s instruction that jury could assess 
exemplary damages if tavern keeper 
sold alcoholic liquor to intoxicated per- 
son after such person became and was 
intoxicated in tavern by reason of 
drinking such liquor, and if assault on 
patron was result of such intoxication, 
was proper under the evidence, partic- 
ularly where verdict did not indicate 
that exemplary damages were allowed. 
Smith-Hurd Stats. c. 43, § 135.—Wied- 
ow v. Carpenter, 34 N.H.2d 83, 310 Ill. 
App. 342, 


§ 348 . 

Ii.App. In action under Dram Shop 

Act against owner of premises, tav- 

ern keeper and intoxicated person, for 

injuries sustained by patron into whose 

; rectum. the intoxicated person fired 

blank cartridge from pencil gun, $20,- 

000 to 63-year old tavern patron who 

was in hospital about four months and 

y upon whom the operation of colostomy 

was performed, and who would suffer 

from rectal trouble for the rest of his 

life, and whose bowels moved uncon- 

sciously, depriving him of employment 

possibilities, and who earned $10 a day 

before injury and $6 a day thereafter, 

and whose weight dropped from 174 

pounds to 155 pounds, was not exces- 

sive. Smith-Hurd Stats. c. 43, § 135.— 

Wiedow v. Carpenter, 34 N.H.2d 83, 310 
Ill App. 342. 


§ 351 6 
D.C.La. A contract of insurance cov- 
ering prohibited transportation of liq- 
uor, being in aid of and encourage- 
ment to law violations, is against pub- 
lic policy and not enforceable, and 
where contract grows immediately out 
of and is directly connected with trans- 
portation of unlawful liquor, it cannot 
be enforced.—McDonough y. Hartford 

Fire Ins. Co., 34 F.Supp. 880 


N.Y.City Ct. Where it appeared from 
acts and conduct of parties that both 
plaintiff and defendant were habitual 
violators of National Prohibition Act, 
and that money advanced by plaintiff 
to defendant was itself the proceeds 
of an illegal transaction and was for 
purpose of enabling defendant to con- 
tinue infractions of National Prohibi- 
tion Act, plaintiff could not recover 
money advanced to defendant, notwith- 
standing subsequent repeal of the Na- 
tional Prohibition Act. National Pro- 

- hibition Act, 27 U.S.C.A. § 1 et seq.— 
Abrams v. Meyerowitz, 24 N.YS.2d 
345, 175 Misc. 625. 


§ 357 

N.Y. In enacting section 100 of Al- 
eoholic Beverage Control Law, pro- 
hibiting manufacture or sale at whole- 
sale or retail of alcoholic beverages 
without appropriate license, and pre- 
scribing six kinds of licenses for beer, 
five kinds for liquor and four kinds for 
wines, Legislature would not be pre- 
sumed to haye intended that transac- 
tions so punctiliously forbidden were to 
be accompanied by no consequence oth- 
er than the penal discipline imposed by 
section 130. Alcoholic Beverage Con- 
trol Law, §§ 100, 130.—Carmine vy. 
Murphy, 35 N.H.2d 19, 285 N.Y. 413, 
reversing 23 N.Y.S.2d 7238, 261 App.Div, 
17, appeal granted 25 N.Y.S.2d 780, 261 
App.Diy. 806. 


The general rule that no right of ac- 
tion can spring out of illegal contract is 
applicable to’ contract for sale of alco- 
holie beverages by seller not having li- 
cense to traffic in beverages as required 
by Alcoholic Beverage Control Law, in 


intoxicated person, plain-— 


i 


therein were enacted for the protection, 


granted 25 N.Y.S.2d 780, 261 App.Div. 

A seller of alcoholic beverages could 
not recover unpaid balance of agreed 
price and reasonable value of beverages 
from buyer, where no license to traffic 
in alcoholic beverages was ever issued 
to seller by state liquor authority pur- 
suant to provisions of Alcoholic Bever- 
age Control Law. Alcoholic Beverage 
Control Law, § 100.—Carmine v. Mur- 
phy, 35 N.W.2d 19, 285 N.Y. 413, re- 
versing 23 N.Y.S.2d 723, 261 eo 
17, appeal paras 25 N.Y.S.2d 780, 261 
App.Div. 806. + 

N.Y.App.Div. Seller who sold alco- 
holic beverages was not precludea from 
recovering the price of the beverages 
sold, because of fact that seller did 
not have license required by statute. 
Alcoholic Beverage Control Law, § 
et seq.—Carmine v. Murphy, 23 N.Y.S. 
2d 723, 261 App.Div. 17. 

60 


§ 3 

Ala. The statute authorizing for- 
feiture of vehicles used in the illegal 
transportation of liquor is highly penal 
and must be strictly construed. Code 
1940, Tit. 29, § 247.—Thomas v. State, 
2 So.2d 772. 

Pa.Super. The Pennsylvania Liquor 
Control Act is constitutional. 47 P.S. 
§ 744—1 et seq—Commonwealth y. One 
Dodge Sedan Engine No. DR12716, 
Manufacturer’s No. 3688402, 14 A.2d 
600, 141 Pa.Super. 34. 

§ 361 

Ga.App. The revenue act to legalize 
and control alcoholic beverages and 


liquors does not prevent the condem-~’ 


nation of an automobile used in 
transporting more than one quart of 
whisky in a dry county, though the 
whisky bears the proper’ revenue 
stamps, Code 1933, § 58-1001 et seq., 
added by Laws 1937-38, Ex.Sess., p. 
108, § 1 et seq.—Jackson vy. State, 13 
8.H.2d 898, 64 Ga.App. 648. 


' Pa.Super. The forfeiture of a motor 
vehicle used in the importation, pos- 
session, and transportation of intoxi- 
cating liquors does not depend upon 
a willful and intentional violation of 
the liquor laws, but if its owner is 
violating the laws when the vehicle is 
seized, the seizure is properly made and 
the court must order the vehicle for- 
feited and delivered to the Liquor Con- 
trol Board. 47 P.S. § 744—1 et seq. 
—Commonwealth y. One Dodge Sedan, 
Engine No. DR12716, Manufacturer’s 
No. 3688402, 14 A.2d 600, 141 Pa.Su- 
per. 34. 

Where a New Jersey retail liquor 
dealer when stopped by officers’ in 
Pennsylvania had in his possession 
and was transporting in Pennsylvania 
alcoholic liquors which had just been 
purchased in New Jersey, had not been 
lawfully acquired by him before Jan- 
uary 1, 1934, and had not been pur- 
chased from a Pennsylvania liquor 
store, dealer, who held no Pennsylvania 
importer’s license, was in possession 
of and transporting the liquors illegal- 
ly, and they were contraband and for- 
feited to the commonwealth, and the 
vehicle in which he was illegally trans- 
porting them was likewise forfeited 
and should have been ordered delivered 
to the Liquor Control Board for dis- 
position according to law. 47 P.S. § 
7441 et seq.—Commonwealth y. One 
Dodge Sedan, Engine No. DR12716, 
Manufacturer’s No. 3688402, 14 A.2d 
600, 141 Pa.Super. 34. 

Pa.Quar.Sess. Use of truck unlaw-’ 
fully, without owner’s consent or 
knowledge, and when said owner was 
ill in bed, should not be cause of for- 
feiture, thus where truck used as above 
for hauling beer and not licensed for 
such purpose.—Commonvwealth v. Pe- 
truzzi, 34 Luz.L.Reg.Rep. 431. 

Utah. Under Liquor Control Act, a 
single sale of liquor in connection with 
business in violation of the act in 
presence of officer is sufficient to au- 


8886875 
thorize officer to arrest the offender and 
to seize property subject to seizure un- 


der the act. Laws 1935, c. 43, §§ 42 be 
164, 200, and §§ 165, 168, as amended 
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by Laws 1937, ¢c. 49.—Hemenway & ~ 
Moser Co. v. Funk, 106 P.2d 779. ee 
§ 362 } 


who has complied aa 
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subject to seizure and forfeiture, and 
the violator to punishment by fine or ort 
imprisonment, and property made use ~ 
of in connection with the violation be- — 
comes subject to forfeiture in the nature 
of a “penalty”. Laws 1935, c, 43, §$- 
2, 164, 200, and $8 165, 168, as amend- 
ed by Laws 1937, ec. 49. Hemenway & 
Moser Co. vy. Funk, 106 P.2d 779. 

Under Liquor Control Act which 
makes subject to seizure and forfeiture 
property kept or used for the purpose 
of violating, or used in violation of, \ 
the act, the purpose for which property 
is kept or used in connection with 
violator’s business, or the use to which 
property is put, determines whether — 
property which it is otherwise lawful 
to have, use, and possess is “‘contra- — 
band” subject to seizure and forfeiture. 
Laws 1935, c. 43, §§ 42, 164, 200, and — 
§§ 165, 168, as amended by Laws ~~ 
1937, «. 49.—Hemenway & Moser Co. — 

Funk, 106 P.2d 779. > Poe 
Under Liquor Control Act, all tangi- 
ble personalty found upon premises 
where a violation has occurred is sub- — 
ject to seizure if the violation occurs 
in presence of officer and he hag rea- 
son to believe that one of businesses 
conducted upon the premises is in vio- 
lation of the act, but the property is 
not subject to forfeiture unless. court — 
finds that use of the property was in 
violation of the act, or tends to aid or 
further the business, a part of which ~~ 
is connected with a violation of the 
act, so as to become a part of that | 
business. Laws 1935, c. 43, §§ 42, 164, 
200, and §§ 165, 168, as amended by © 
Laws 1937, c. 49——Hemenway & Moser © 
Co. v. Funk, 106 P.2d 779. . 

Under positive provisions of Liquor — 
Control Act which make tangible per- 
sonalty subject to seizure and forfei- 
ture, depending upon purpose for which 
it was kept or used in connection with — 
business in violation of tLe act, and | 
which do not refer to ownership of | 
the property but provide that claimants — 
may appear and show cause why prop- ~ 
erty should not be forfeited, seized 
property which was loaned to violator — ; 
or is subject to vendor’s lien, condi- 
tional retention of title, chattel mort- 
gage, or other liens, is nevertheless 
subject to forfeiture. Laws -1935, ¢. 7 
43, §§ 42, 164, 200, and §§ 165, 168, * 
as amended by Laws 1937, ec. 49: rae 
Hemenway & Moser Co. vy. Funk, 106 
Prada 09% s 

Under Liquor Control Act which ~ 

akes subject to seizure and forfeiture 
as contraband, tangible personalty kept — 
or used for purpose of violating or used 
in violation of the act, whether vending 
machines used only for vending the 
product are contraband depends upon 
the use made, the purpose for which — 
kept, or whether the machines were an 
aid or inducement to or used in con- 
nection with the operation of business 
in violation of the act. Laws 1935, ¢« 
43, §§ 42, 164, 200, and §§ 165, 168, as 
amended by Laws 1937, c. 49.—Hemen- Na 
way & Moser Co. y. Funk, 106 P.2d 779. 
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§ 363 

Pa.Quar.Sess. Act 1937, 47 PS. § 
744611, makes it mandatory to order 
delivery of vehicle used to transport 
illegal liquor when seized, to Liquor 
Control Board, unless claimant (owner) 
meets burden of proof, showing him- 
self ignorant of such illegal use and 
that car was not illegally employed. 
If claimant does not meet burden of 
proof, no alternative but for Court to 
deliver machine to constituted authori- 
ties.—_Commonwealth v. One 1939 Chev- 
rolet Sedan, 35 Luz.L.Reg.Rep. 92. 5 


‘ 


§ 363 


Thus where a man driving is asked 
by his sister passenger to stop at a 
house, which she enters and from which 
she shortly emerges, and officer watch- 
ing follows and in trying to intercept 
her at doorway of her husband’s res- 
taurant bottle of moonshine falls and 
; is broken but sufficient of it recovered 
% 'to prove contents of bottle-—-Common- 

wealth vy. One 1939 Chevrolet Sedan, 
35 Luz.L.Reg.Rep. 92. 

§ 369 ( 

D.C.N.Y. Affidavit of two investiga- 
tors that they smelled odor of alcohol 
emanating from premises, that they 
heard certain movements in and about 
house and cellar, and observed through 
; cellar window large amount of equip- 
ment and materials commonly used in 
the makeup of stills, was sufficient to 


if 


_ U.S. v. Miller, 36 F.Supp. 391. 

it: OkI.Cr.App. Where purported affida- 
vit on which warrant for search for 
intoxicating liquors was issued, was 
“not signed or verified before the jus- 
tice of the pence wie. issued the war- 
rant, and the affiant did not appear 
before the justice with the aflidavit, 


oy 


- tice by the sheriff or county attorney, 
- the affidavit was not sufficient under 
the © Constitution. Ok1.St.Ann.Const. 
ie § 30.—Kuhn y. State, 104 P.2d 
1010. 
- Okl1.Cr.App. Where affidavit, upon 
which search warrant for intoxicating 
liquor was issued, contained statement 
of evidential facts justifying issuance 
of warrant, proceedings under it were 
not rendered invalid, and evidence ob- 
tained was not rendered inadmissible 
by proof that the facts therein positive- 
ly stated were in reality based upon in- 
_ formation and belief. Okl.St.Ann.Const. 
i: sate 30.—Boggess v. State, 105 P. 
. Affidavit for search warrant stating 
facts within knowledge of applicant, 
that persons had been seen coming 
from certain premises in an intoxicated 
condition and that such premises had a 
reputation of being a place where in- 
toxicating liquor could be purchased, 
was sufficient to show “probable cause’ 
- for the issuance of a search warrant, 
and hence motion to suppress the evi- 
dence obtained by reason of search of 
premises under search warrant was 
_ properly overruled. 87 OkI.St.Ann. § 
87. Okl.St.Ann.Const. art. 2; § 
 Boggess v. State, 105 P.2d 446. 
—s« OKL.Cr.App. Where first’ paragraph 
of affidavit for search warrant, set- 
ting forth ultimate facts, was made 
on information and belief, but remain- 
der of affidavit was not upon informa- 
tion’ and belief, but was a_ positive 
- statement under oath of facts consti- 
\tuting the basis of conclusions stated 
in the first’ paragraph, the affidavit 
—-waS sufficient on its face, and evidence 
obtained under the search warrant was 
admissible in prosecution or possession 
fi a liquor.—Hays v. State, 108 P.2d 
oe 86. 


us  OkKL.Cr.App. A description in an affi- 
- davit for a search warrant which named 
‘g 

; 


' defendant as party whose room was to 
be searched, and which described room 
as “In a two story building located 
upon Lot 6, Block 17, Original Town 
of Idabel, Oklahoma,’ was_ sufficient, 
and evidence obtained under search 
Warrant obtained thereon was admis- 
gible in prosecution for possession of 
- intoxicating liquor.—Peters yv. State, 
Pes th0 “P20 300. 
4 An affidavit for a search warrant 
which specifically named party whose 
* premises were to be searched, and par- 
) ticularly described the premises, and 
stated as a fact that party named had 
secured a federal internal revenue 
stamp for purpose of selling intoxicat- 
- jing liquor at identical place described 
in’ search warrant, and that a certain 
party was arrested a few minutes) pri- 
or thereto coming from premises de- 
seribed, and in possession of a pint of 
gin, stated facts sufficient upon which 
to cause issuance of a warrant to search 
the premises, and statement was not 
one based upon information and belief. 
—Peters v. State, 110 P.2d 300. 
OkI.Cr.App. An affidavit for search 


_ justify issuance of search warrant.— 


vt . C} 
put the affidavit was given to the jus-_ 


j 


.—Miller yv. State, 15 
3 


+ 


‘ 
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warrant containing no statement or al-. 


legation that any part of defendant's 


house was used as a store, shop, hotel, — 


boarding house, or place of storage, 
or that it was a place of public resort, 
as required by statute, was insuffi- 
cient to authorize search of defendant’s 
house for liquor. 37 Okl1.St.Ann. '§ 88. 
—Stewart. v. State, 111 P.2d. 200. 

Utah. Under Liquor Control Act, a 
search and seizure warrant may not is- 
sue upon an affidavit on information 
based upon belief only, but information 
must be written and supported by oath 
or affirmation that affiant has reason 
to believe that the act is being violat- 
ed, and must designate the place to be 
searched and the names of the persons 
participating in the unlawful act, and 
must state sufficient facts within affi- 
ant’s knowledge to persuade court that 
there is reasonable justification for au- 
thorizing the» search and seizure pro- 
ceeding. Laws 1935, ¢. 43, § 164, and 
§§ 165, 168, as amended by Laws 1937, 
c. 49.—Hemenway & Moser Co. v. Funk, 
106 P.2d 779. \< 


,. § 871 i 
Okl.Cr.App. Where affidavit for liq- 


uor search warrant stated place to 
be searched and its location, that 
party named had intoxicating liquor 


in his possession and under his con- 
trol, that place had certain fixtures 
and furniture, that intoxicating liq- 
uor was kept with intention of sale 
and that devices and fixtures were 
used in aid of such unlawful business, 
that place was a place of public re- 
sort where persons congregated to buy 
and drink liquor, and that the place 
constituted a public nuisance, such af- 
fidavit was positive and. stated facts 
justifying issuance of warrant, and 
motion to suppress evidence obtained 
thereunder. was properly overruled.— 
Roberts v. State, 112 P.2d 804. © 
‘Okl.Cr.App. An affidavit reciting 
that whisky, beer and alcohol were be- 
ing transported by defendant. in a 
1932, Model B, Ford coupe, bearing 
Oklahoma License Tag No. LD 327 P 
on streets of Elk City and on the pub- 
lic highways in Beckham county, that 
affiant had observed the automobile 
closely for more than two weeks and 
that defendant had been seen taking 
out of the automobile cases that ap- 
peared to contain. intoxicating , liquor 
and delivered them to other people, 
showed ‘‘probable cause’ for issuance 
of search warrant.—Hatley y. State, 113 
P.2da 396. 

Tex.Cr.App. An affidavit that private 
residence of named person “is a place 
where alcoholic beverages are unlaw- 
fully possessed” and that affiants were 
informed by reliable citizens that alco- 
holic beverages “were being kept, stored 
and sold in violation of law’ on such 
premises was suflicient to justify issu- 
ance of warrant for search of such 
residence as against contention that 
last-quoted phrase was vague, indefi- 
nite, and uncertain, related to some- 
thing in past, and was insuflicient to 
show present probable cause for issu- 
ance of warrant, Vernon’s. Ann.P.C, 
art. 666—1 et seq.—Peters v. State, 151 
S.W.2d 592. 


_ § 375 

Miss. The right to make search for 
intoxicating liquors on probable cause 
and without a search warrant is ap- 
plicable only to the search of an auto- 
mobile and other means of transporta- 
tion mentioned in statute. Laws 1924, 
ce. 244.—Martin vy. State, 2 So.2d 1438, 
190 Miss. 898. 

Tex.Cr.App. In prosecution for un- 
lawful possession of intoxicating liq- 


uor, defendant’s motion to quash search. 


warrant on ground that property de- 
scribed therein was not owned by de- 
fendant, nor in his possession or under 
his control, was+improper procedure, 
0: S.W.2d 1042. 
§ 376 

C.C.A.N.Y. Where officers had seen 
two defendants place what appeared to 
be part of still in an automobile, and 
defendants were apparently making 
away with part of still which wag in 
a barn, but officers had no chance to 
obtain a warrant, there was sufficient 
cause for search of automobile with- 


Si phe 
Salli, 11 
4 Wks Ah. ve Ra 8 aoe cee vai 
- Okl. An officer’s mere suspicion or 
belief, however honest, that’ an auto- 
mobile parked on a public street is 


iho et af 


out a warrant._U. S. v.. 
PX Versa ; E ; 


‘being used for transportation of pro- 


hibited liquor, does not justify search 
of the automobile without warrant, 


in absence of facts of sufficient pro- 


bative force to lead a reasonable man 
to the same belief.—Dade v. State, 112 
P.2da 1102. ; 
OkL.Cr.App. Officers who stop and 
search an automobile on a public high- 
way for illegal liquor without a war- 
rant must possess knowledge or infor- 
mation of facts constituting probable 
cause for reasonable belief that automo- 
bile contains illegal liquor—Hoppes y. 
State, 105 P.2d 433. ; 
Okl.Cr.App. The constitutional pro- 


> ) 


vision against “unreasonable searches” — 


and seizures does not preclude the 
making of a ‘seizure, without Aa war- 
rant. previously procured, of intoxicat- 
ing liquor, where the liquor is fully 
disclosed to the eye and there is no 
need of a search.  Okl.St.Ann.Const. 
art. 2, § 30—Nott v. State, 107. P.2d 
366. % . 
OkLCr.App. On motion to suppress 


evidence in prosecution for illegal 
possession of intoxicating liquor on 
ground that application for search 


warrant and search warrant did not 
show on. their face the justice of the 
peace. district from which warrant was 
issued, evidence that affidavit for 


warrant was presented to justice and 


warrant issued at justice’s home and 
that justice lived in the district from 
which he was elected, aided by pre- 
sumption that official acts of justice 
of the peace are performed within 


his jurisdiction, was sufficient to sus- . 


tain finding that justice was acting 
within his district when search. war- 


rant was issued. 389 OkI.St.Ann. § 6. 
—Farrow v. State, 112 P.2d 186. 
Okl.Cr.App. Where ae fluid was 


leaking from the rear end of a parked 
automobile, and police officers exam- 
ined the fluid, and, by use of their 
senses of M&ght and smell, ascertained 
that it was whisky, and they examined 
the automobile and found therein 60 
pints of tax paid liquor, one bottle 
of which had been broken, the search 
was proper, though made without a 
search warrant.—Hutson v. State, 112 
Bi2zd 109; Rens) de’ f 

Okl.Cr.App. Where accused — stated 
that He did not live at the premises, 
which he alleged were illegally 
searched, and denied possession of 
whisky, which. was the property seized 
at such premises, accused could not 
complain upon the trial of the alleged 
illegal search, nor object to the intro- 
duction.in evidence of the whisky thus 
Coe a eee v. State, 113° P.2d 


Tex.Cr.App. Where beer being 
transported in a dry area wag visible in 
the back of an automobile, and sheriff 
noticed it, sheriff did not need a search 
warrant to search the automobile.— 
Parker sv, State, 151 S.W.2d 205, 


bs § 378 


Okl.Cr.App. A. warrant which was 


not directed to any peace officer of any 
county was invalid, and hence motion to 
suppress evidence obtained in search 
thereunder should have been sustained 
in prosecution for unlawful possession 
of intoxicating liquor. 37 OkI.St.Ann. 
§ 84.—Wslick v. State, 105 P.2d 554. 
OkKLCr.App. Officers should not place 
the name of John Doe or any other 
fictitious name in warrants for the 


search of premises for intoxicating liq- - 


uor, where the name of the person 

whose premises are to be searched is 

known to the officers, but the using of 

a fictitious name is not of itself re- 

versible error.—Denmark y. State, 113 

ae: 608, denying rehearing 112 P.2d 
A 


Ok1.Cr.App. search warrant de- 


scribing an automobile as a 1932 Model - 


B, Ford coupe, operated by defendant 
on the streets of Hik City, Okl., and on 
the public highways in Beckham coun- 
ty was sufliciently certain and positive 


to authorize search of the described au- 


» 


yas 
or within the curtilage of his home, 


_-but which wag located on an éntirely 


different lot, and which was inclosed’ 
by a fence, and defendant denied own- 
ership of the liquor, he could not raise 


. 


bye 
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the question that search and seizure 
were illegal on» ground that. search 
warrant was defective. . Okl.St.Ann. 
Const. art. 2, § 30.—Freeman y. State, 


113 P.2d 843. 


Tenn. A magistrate’s warrant, com- 
manding highway patrolman ‘“‘to make 
immediate search. of described truck, 
* * * used, occupied and under the 
control of’? named person ‘‘now. trans- 
POLLINA ee Ae 


therein, did not authorize search of such 


- 


person. Code 1932, §§ 11901, 11902.— 
Parker v. State; 150 S.W.2d 725, 177 
Tenn. 380. ‘ ‘ 74 


ei ‘ §:382 +5 | 7 

Ok1.Cr.App. A. search ‘warrant.. de- 
scribing a certain hotel building was 
insufficient to authorize police ‘officers’ 
to search an automobile parked in an 
alley by the side of the building, and 
intoxicating liquor obtained by of- 
ficers from the search of the automo- 
bile, ‘should have been suppressed on 
timely objection by defendant in prose- 
cution for the unlawful possession. of 


_ intoxicating liquor.—Perry v. State, 114 


P.2d 185. era 


; ;  § 382 a , 
Miss. Where, in affidavit for search 
warrant, premises to be searched for 
unlawful possession of intoxicating liq-. 
uor were described as being in section 
12, whereas in’ the search warrant the 
premises were described .as being in 
section 22; the variance was not “fa- 
tal’, where in each of the documents 
the particular description was identical, 
since the particular description con- 
trolled’ over the general description.— 
Sigel y. Town or Carthage, 2. So.2d. 


3383 ‘ 

Tenn. Search which revealed defend- 
ant’s illegal possession of liquor made, 
under search warrant in proper form, 
by officers of state highway patrol was 
valid and in prosecution for unlawful 
possession of liquor, testimony of ofli- 
cers making the raid was admissible. 
Code 1932, §§ 11418, 11419, 11897, 
11901, 11903% -Pub:Acts “1929, .c..49,.-§ 
15, subd, 3.—Vickers vy. State, 142 S.W. 
aah S petition dismissed 145 §.W.2d 
768. é 


§ 387 


' Pa.Quar.Sess. Where officers found 


outbuilding on farm with newly con- 


structed vat, tools, pipe fittings and au- 
tomobile containing tools, but no eyi- 
dence that owner of car had given or 
loaned it for illegal transportation of 
alcohol or malt or brewed beverages, 


forfeiture of car’ refused.—Common- 
wealth vy. Kurtoski, 34 Luz.L.Reg.Rep. 
208. : 


Pa.Quar.Sess. Where an officer of the 
Liquor Control Board found on a farm 
what appeared to be a still, in course 
of erection, and in a building near by. 
an automobile in state of disrepair, and 
in back of car shut-offs which could be 
used with water, gas, or steam valves, 
but not- shown or proved that owner 
bad lent or given such car to illegal 
transportation of alcohol, such evidence 
insufficient to invoke Act 1937, P.L. 
1762, 47 B.S. § 744-1 et seq.—Common- 
wealth v. One 1934 Plymouth Sedan, 34 
Luz.L.Reg.Rep. 209. 


Utah, Under Liquor Control Act pro- 
visions TEAS to seizure and forfei- 
ture .of tangible .personalty kept or 
used on premises for purpose of vio- 
lating, or used in violation of, the act, 
prose ot violation of the act is sufficient, 
in absence of a contest, to justify for- 
feiture of seized property, or, in case 
of a contest, is sufficient to compel 
claimant, to prove that-his property 
was not so used in violation of the act, 
or as a part of business connected with 
a violation of the act, or that a busi- 
ness in violation of aet was not, con- 


-‘ducted upon the premises. Laws 1935, 


Loy 


G, 48, 


intoxicating liquor’ , 


'y. State, 13 S.H.2a 


| 64, 
as amended by jpeg 


Laws 1987, ¢. 


Hemenway & Moser Co. y. Funk, 106 P. 


2d 779, 


Mesa. _ § 389 ne 
Ala. In proceeding to condemn auto- 
mobile allegedly used in illegal trans- 


00, and ay 165, 168, 


‘ 


ORS 


> 


portation of liquor, sustaining demurrer 


to plea in abatement alleging that any 
cause of action accrued in another coun- 


ty, where the property was seized, was 


error, Code 1940, Tit. 7 Appendix, Eq. 
Rule 16; Tit. 29, § 247——Thomas v. 
State, 2 So.2a 772. | 


‘ § 390 

Ga.App. In proceeding for the con- 
demnation of an automobile, on 
ground of its illegal use for transport- 
ing alcoholic liquors in a dry county, 
petition alleging that on certain date 
named efficer of county seized a: cer- 
tain described automobile, that at time 
of seizure, automobile was being. oper- 
ated on a public read in county to 
convey more than one quart of alco- 
holic liquors, contrary to law, _bear- 
ing proper revenue stamps, and that 
the owner of automobile was named 
individual, and the operator was her 
husband, and that she knew the auto- 
mobile was being used to convey the 
described beverages contrary to law, 
was sufficient to effectuate confiscation 
of the automobile. Code 1933, § 58- 


1001 et. seq., added by Laws. 1937-38, . 


Ex.Sess., p. 103, § 1 et seq.—Jackson 


898, 64 Ga.App. 648. 


§ 391 

Ga.App..In proceeding by the state 
against owner of automobile to con- 
demn the automobile on ground of ille- 
gal use for transporting intoxicating 
liquors in a dry county, evidence was 
sufficient to effectuate confiscation. 
Code 19338, § 58-1001 et seq., added by 
Laws 1937-38, Ex.Sess., p. 103, § 1 
et seq.—Jackson v. State, 13 S.H.2d 


898, 64 Ga.App. 648. 


Ga.App. In proceeding for the con- 
demnation of an automobile on ground 
of its illegal use for transporting 
alcoholic liquors in a dry county, 
owner of automobile had’ burden of 
showing that the transportation was 
in. eompliance with the law. Code 
1933, § 58-1001 et seq., added by 
Laws 1937-38, Ex.Sess., p. 103, § 1 et 
seq.—Jackson v, State, 13 S.H.2d 898. 
64 Ga.App. 648. : Pitas 


; § 395 f 

D.C.N.Y. The fact that officers found 
a still upon search was immaterial on 
question of whether proof was suffi- 
eient to authorize issuance of search 
warrant.—U. v. Miller, 36 F.Supp. 
391. f 
The proof of odor of fermenting whis- 
ky is not sufficient to authorize issuance 
of search warrant.—U. §. v. Miller, 36 
F.Supp. 391. 


Okl.Cr.App. Where search warrant 
recited that complaint had been made 
before undersigned “Judge of the Jus- 
tice Court of Garfield County, Okla- 
homa,”’ but at the conclusion further 
recited that it was given under his 
hand and seal at Enid, Oklahoma, and 
was signed by person issuing the war- 
rant with his official title ‘Justice of 
the Peace” thereunder, the warrant 
was sufficient to show in what court 
it was filed, and evidence obtained 
thereunder was admissible in prosecu- 
tion for possession of liquor. 39 Okl. 
St.Ann, § 492.—Hays v. State, 108 P. 
2d 186. 

OkI.Cr.App. Statement to officers by 
a motorist who had been forced to stop 
his automobile by officers after receiv- 
ing information from a third person 
that motorist was transporting whisky, 
that “it looks like you got me” or 
“caught me”? was not a ‘‘waiver’’.of mo- 
torist’s immunity against unreasonable 
search.—Evans v, State, 110 P.2d 621. 

Officers may not search an automo- 
bile at any time or place merely be- 
cause they suspect that liquor is stored 
in the automobile.—Evans y. State, 110 
P.2d 621. : 

The search of an automobile by offi- 
cers because of a suspicion that liquor 
is stored therein is illegal unless the of- 
ficers procure a search warrant, or an 
offense is being committed in the pres- 


rant was illegal because it did not de- 


a 7 y Pini” . 


can upon t 
where the article is, or the offense 
being committed, without a warra 
—McCanless v. Evans, 146 S.W.2d 3 
Tex.Cr.App. In prosecution for vi 
tion of liquor laws, defendant’s bill 
complaining of admission of eviden 
by officers concerning things found 
defendant’s residence did not reflect | 
where defendant’s complaint ee 
based upon contention that search.wa: 


scribe residence to be searched and 
correct number of house was not n, 
where search warrant described res: 
dence as a certain street number 
as being occupied by defendant, and 
all of the evidence, both for state and 
defendant, gave such number.— ] 
v. State, 147 S.W.2d 243. teh Rhee he 
A search warrant, stating that affiant 
received reliable information by trust- 
worthy citizen that liquor was being 
kept at described premises, was not 
jectionable as being based merely upon 
information and belief and that 
facts were recited which would auth 
ize issuance of warrant—Wybl 
State, 147 S.W.2d 243. 154 ea 
Utah, Under liquor: control act — 
vision relating to seizure and f 
feiture of tangible personalty and co 
templating a seizure without a wi: 
rant, when violation of act occurs 
there i 


mission v. Mandeles, 108 P.2d 512 

Under liquor control act permit 
officer to make seizure without war 
in case of violation of act in office 
presence, under the guise of violatio 
in his presence, officer is not penete 
to avoid requirements of a search war- 
rant in such ~cases as fall under sec 
tion, regarding. search with a warran 
Laws 1935, c. 48, § 164; and § 165, as 
amended by Laws 1937,.¢. 49.—Utah 
Liquor Control Commission vy. .Man 
deles, 108 P:2d’ 512. : eis 

Under liquor control act authorizin 
officer to make seizure without a war 
rant when offense is committed. “in 
presence of officer’ if an officer be 
comes’ aware through any of his 
senses of one or more details. of 


tail or those details are of sufficien 
probative value to notify a reasona ‘ 
person that an offense is. being com- 
mitted in his presence, the officer may 
rely upon his knowledge so acquired 
and without a warrant seize the prop- 
erty. Laws 1935, ¢, 43, § 165, aso 
amended by Laws 19387, ¢. 49.—Utah . 
Liquor Control Commission y. Man- 
deles, 108 P.2d 512. : 5 ¢ 

Where an. inspector and his assist- 
ants met near barroom, two of the as- 
sistants were sent into barroom. to © 
purchase whisky, they entered, made © 
purchase and gave prearranged sig- 
nal, whereupon the inspector and other 
assistants entered and inspector saw > 
the consumption of liquor and an at- — 
tempt to clean the glasses, an offense 
was committed “in presence of officer’ 
so as to authorize seizure of personal- 
ty without a warrant, since the in- 
spector had right to use his reasoning 
powers based upon knowledge he had 
of facts immediately before and facts 
immediately after the sale and con- 
clude that an unlawful sale had been 
made in his presence. Laws 1935, ¢c. 43, 
§§ 165, 181, as amended by Laws 1937, 
e. 49.—Utah Liquor Control Commis- 
sion v. Mandeles, 108 P.2d 512. 

Utah. Where affidavit of proprietor 
whose property was seized by inspector 
of State Liquor Control Commission 
pursuant to State Liquor Control Act, 
seeking to enjoin removal of property, 
made no attack on validity of process 
of seizure, but sought only to raise — 
an issue upon merit of proposed for- . 
feiture of seized property, district 


§ 395 


court had no jurisdiction to act upon 
affidavit, since issue sought to be raised 
therein could only be raised as a de- 
fense to the main proceeding. Laws 
1935, c. 43, § 168.—Utah Liquor Con- 
trol Commission y. District Court. of 
Seventh Judicial Dist. in and for Car- 
bon County,.111 P.2d 144. 

Under State Liquor Control Act au- 
thorizing inspector of State Liquor 
Control Commission, searching prem- 
ises under a search warrant, on finding 


alcoholic beverages in unlawful posses- 


sion or use, to seize such alcoholic bev- 


erages and all implements, furniture, 


and fixtures used or kept for such 
illegal acts, and to keep them securely 
until final action is had thereon, in- 
spector was made responsible for ‘the 


safekeeping of seized property, and, if 


he believed removal was safest method, 


district court should not interfere un- 


less it was shown that he was abusing 


-diseretion vested in him. Laws 1935, 


ce. 43$ 164.—Utah Liquor Control 
Commission y. District Court of 


' Seventh Judicial Dist. in and for Car- 


bon County, 111 P.2d 144. 


§ 397 : 
| Ky. Under statute authorizing field 


representatives of department of rev- 
- enue, on probable cause to seize without 


warrant any contraband 


intoxicating 
liquor and “‘to hold the same subject to 


‘ the order of the court’’, the Legislature 


intended that contraband whisky seized 
by field representatives should be held 
by them until its ownership should be 
determined by court, and county. court’s 
action in requiring field representatives 


to deliver whisky seized to sheriff, was 


erroneous, the quoted phrase meaning 
that possession shall remain in field 
representatives until court enters an or- 


der vesting title in Alcoholic Beverage 
Control Board or restoring property to 


its lawful owner. Ky.St.Supp.1940, § 
2554b-151.—Reeves v. Bell, 147 S.W.2d 
711, 285 Ky. 300. 

If unstamped whisky seized by field 
representatives of department of rev- 


enue as contraband is taken from their 


possession by an order of county court, 


they will not be liable for its value un- 


der their official bonds, even though the 


order, which is within court’s jurisdic- 


tion, is erroneous. 
2554b-151, 
4281c-10, 


Ky.St.Supp.1940, §§ 
4281c-4; Ky.St.1936, §§ 
4281ce-13, 4281c-18.—Reeves 


vy. Bell, 147 S.W.2d 711, 285 Ky. 300. 


Tenn. Where whisky unlawfully in 


possession of unlicensed dealer was 


seized after arrest of such dealer for 
unlawful sale of liquor, commissioner 
of finance and taxation rightly re- 
fused to order return of whisky to 
dealer, since to do so would make 
dealer guilty of crime of being in un- 
lawful possession of the whisky. Pub. 
Acts 1939, c. 49, §§ 17, 19.—McCanless 
v. Evans, 146 S.W.2d 354. 


§ 401 

Wash. The Washington State Liquor 
Act, although penal in nature, is to be 
liberally construed to the end that its 
purposes may be accomplished and one 
of its specific purposes is to prevent 
certain places from becoming common 
nuisances as defined in the act. Rem. 
Rey.Stat. § 7306—2.—State ex rel. Tol- 
lefson v. Novak, pie 636. 


§ 
Ala. Where defendant illegally main- 


tained liquor nuisance, and such nui- 


sance was duly ordered abated by or- 
der and decree, of circuit court, and 
bond was required, conditioned on de- 
fendant’s abating the nuisance pursuant 


to such order and to prevent nuisance 


from being thereafter actively main- 
tained, circuit court had authority to 


- declare bond forfeited for violation of 


decree abating nuisance. Code 1940, 
Tit. 29, §§ 141-147.—Collier v. State ex 
rel. Powell, 3 So.2d 17. 

Wash. Under statute providing that 
court in liquor abatement proceeding 
“may” order premises closed for one 
gear or until owner, ete., “shall” give a 

ond conditioned expressly as pre- 
scribed by statute, court had discretion 
to close the premises or not, but had no 
discretion as to terms of bond, which 
was a statutory bond, Rem.Rey.Stat. 
$$ 7306-33A.—State ex rel. Tollefson v. 
Novak, 110 P.2d 636. 


INTOXICATING LIQUORS: 


Where a bond given in liquor abate- 


ment proceeding was conditioned upon 
principal’s compliance with liquor laws 
and payment of fine by principal for 
violations by him, liability of principal 
and sureties was governed by condi- 
tions prescribed by statute that liquor 
laws should not be violated on the 
premises and that principal should pay 
all fines assessed against him. Rem. 
Rev. Stat. §§ 777, 7306—33A.—State ex 
rel. Tollefson v. Novak, 110 P.2d 636. 

Statutory bond given in liquor abate- 
ment proceeding is not limited to acts 
committed solely by the principal on 
the bond or by one acting through or 
for him, but includes all liquor law vio- 
lations committed on the premises re- 
gardless of the identity of the person 
by whom they are committed. Rem. 
Rey.Stat. § 7306-—33A,—State ex rel. 
Tollefson v. Novak, 110 P.2d 636. 

Under bond given in abatement pro- 
ceeding pursuant to liquor act and con- 
ditioned that no liquor should there- 
after be manufactured, kept, sold, etc., 
on the premises in violation of the liq- 
uor law “and” that the person furnish- 
ing the bond should pay all fines, costs 
and damages assessed against him for 
any violation of such laws, the use of 
“and” instead of ‘‘or” disclosed that the 
conditions were separate, particularly 
in view of subsequent provision that 
if any condition of the bond should be 
violated, the whole amount of bond 
might be recovered as a penalty, and 
bond could be forfeited upon the mere 
occurrence of a liquor law violation up- 
on the’ premises. Rem.Rev.Stat. § 
7306—33A.—State ex rel. Tollefson v. 
Novak, 110 P.2d 636. ; 

406 

Idaho. In action by prosecuting at- 
torney against owner of premises to 
abate as a public nuisance a_ place 
where alcoholic liquors were illegally 
kept and sold, owner’s plea of ignor- 
ance of any illegal acts on the premises 
was not a defense, in view of fact that 
the action was a “proceeding in rem” 
against the property, and that the own- 
er had a remedy under statute. Laws 
1939, ec. 222, §§ 1006, 1011.—State ex 
rel. Sweeley vy. Braun, 110 P.2d 835. 


Tex.Civ.App. Under statute authoriz- 
ing injunction action to be instituted 
in name of the state to abate a liquor 
nuisance and providing that such pro- 
ceeding should be guided by the rules 
of other injunction proceedings, action 
of court in refusing to padlock home- 
stead property of defendant was not 
improper, where defendant’s wife had 
not been made party. Vernon’s Ann. 
P.C. art. 666—29; Vernon’s Ann.St. 
Const. art. 16, § 50.—Kimbrough v. 
State, 144 S.W.2d 401. 


§ 40814, 

Ala, An order for the padlocking of 
certain premises as a liquor nuisance 
was improper, where it was issued 
without notice and hearing,—Ex parte 
Spear, 2 So.2d 314. 


§ 409 

Kan. If state in action to abate and 
enjoin the maintenance of a nuisance 
under the intoxicating liquor law de- 
sired to enlarge the charges to include 
an allegation that judgment should be 
granted against owner personally be- 
cause he did not cancel lease and take 
legal steps to eject tenant and her sub- 
tenant, state should have asked to file 
a supplemental petition for that pur- 
pose as provided by statute. Gen.St. 
1935, 21-2137.—State vy. Fink, 110 P.2d 
738, 153 Kan. 367. 


Pa.Com.Pl. Preliminary objections to 
a bill in equity, brought under Sec. 608, 
of the Pennsylvania Liquor Control Act 
of 1937, 47 P.S. §-744-608, to restrain 
the continuance of a nuisance caused 
by the sale of liquor in violation of the 
act were dismissed.—Commonwealth vy. 
Sciortino, 54 York 145. 

§ 410 

Ala. Evidence showing that place 
sought to be enjoined as a liquor nui- 
sance had by its use become a public 
liquor nuisance, and showing that fact 
that it was a liquor nuisance was so 
notorious that owner was charged with 
knowledge of conditions prevailing, jus- 


¢ 
tified trial court in permanently enjoin- 
ing owner and tenant from maintaining — 
premises as.a nuisance. Code 1923, § 


4671.—Gorman y. State ex rel. Embry, ~ 


198 So. 3. 

Kan. In action to abate and per- 
petually enjoin maintenance of intoxi- 
cating liquor nuisance under statute, 
refusal of trial court to grant injunc- 
tion on ground that evidence, though 
showing that liquor had been sold at 
place sought to be enjoined, failed to 
show that operators of place knew any- 
thing about it, was not error. Gen.St. 
1935, 21-2130 et seq.—State ex rel.. 
Harley v. Harness, 105 P.2d 885, 152 
Kan, 468. , 

Kan. In action by the state against 
owner of realty and subtenant to abate 
and enjoin the maintenance of a nui- 
sance under the intoxicating liquor law, 
evidence was insufficient to support a 
judgment in personam against the own- 
er on ground that he knowingly permit- 
ted the unlawful use of the property. 


Gen.St.1935, 21-2137.—State vy. Fink, 
110 P.2d 738, 153 Kan. 367. S ‘ 
Tenn. Evidence that about a week 


after guest took up residence at hotel 
one of the owners had knowledge that 
guest was engaged in bootlegging liq- 
uor from his room, but made no at- 
tempt to suppress the evil until period 
of more than a month passed and un- 
til proceeding was brought against 
the owners, sustained decree perma- 
nently enjoining defendants, including 
the owners, from engaging in illegal 
storage and sale of liquor. Code 1932, 
haat ae vy. James, 145 S.W.2d 
The test in determining whether one 
is guilty of maintaining a ‘‘public nui- 
sance” by engaging in sale of intoxi- 
eating liquors or maintaining an as- 
signation house is not the number of 
offenses which the evidence establishes, 
but whether the evidence taken as a 
whole indicates recurrence of acts 
which amount to a nuisance; time not 


being mate ingredient of the 
crimes. ode 2, § 9324,—State y. 
James, 145 S.W.2d 783. - 


§ 417 
_ Pa.Quar.Sess. The holder of a retail 
liquor license who, when the premises 
are being inspected by agents of the 
Pennsylvania Liquor Control Board, 47 
P.S. § 744-901 et seq., places in his 
pocket certain notebooks which were 
originally upon his desk and refuses to. 
hand them over to the agents for in- 
spection, is guilty of violation of para- 
graph XXI of section 23 of the Bev- 
erage License Law of June 16, 1937, 
P.L.1827, 47 P.S. § 100f, requiring li- 
censees to allow the board’s agents ‘“‘to 
completely inspect the entire licensed 
premises’, and is, therefore, subject to 
the penalties provided by section 30 of 
the act, 47 P.S. § 1001:—Commonwealth 
v. Horcher, 38 D. & C. 114. 
§ 424 

_Ala.App. An affidavit in a prosecu- 
tion begun in the Madison county cir- 
cuit court pursuant to local act charg- 
ing that defendant did sell, or have 
in his possession, illegally, give, barter, 
exchange, receive, deliver, carry, or 
ship prohibited liquors, contrary to law, 
etc., was sufficient to charge an offense. 
Loe.Acts: 1919, p. 27% Code” 19235 
4644.—Christian v. State, 198 So. 366. 


§ 431 

Ky. An indictment which failed to 
allege that unlawful sale of intoxicat- 
ing liquor was in local option terri- 
tory did not charge a public offense, 
and trial court should have arrested 
judgment of conviction even if no 
motion was made_ therefor. Cr.Code 
Prac. §§ 276, 278; Ky.St. §§ 2554e-18, 


2554¢e-28, 2554c-35.—Howard v. Com- 
Pei Ee 148 S.W.2d 336, 285 Ky. 


N.Y.Co.Ct. Information which charg- 
ed that accused, who held license to 
sell wine at retail for on-premises con- 
sumption delivered cider at property of 
complainant which was not at licensed 
remises during hours prohibited by 
aw, did not charge violation of stat- 
ute prohibiting sale or giving away of 
alcoholic beverages on licensed prem- 
ises during certain hours on Sunday. 
Alcoholic Beverage Control Law, §§ 3, 


106, subd. 
ck, 22 N.Y.S.2d fae. 175 Mise, 41. 


Rate § ; ( . 
Tex.Cr.App. Complaint and informa- 
_ tion alleging that accused. on certain 
_ day possessed beer for the purpose of 
sale and that beer was possessed in 
Johnson county after an election had 
been held for the purpose of determin- 
ing whether the sale of intoxicating 
liquor should be prohibited, and that 
such election resulted in favor of pro- 
hibition,’ were sufficient to charge of- 
fense of selling beer in a dry area.— 
Weeks v. State, 143 S.W.2d 956. 
Tex.Cr.App. Where information 
charging possession of intoxicating liq- 
uor for purpose of sale in a dry area 
alleged that election for purpose of de- 
termining whether sale of intoxicating 
liquor should be prohibited in county 
was held in November, 1902, and that 
commissioners’ court canvassed the re- 
sult and entered order declaring result 
to be ‘in favor of prohibition, the fail- 
ure to allege the publication. of the 
commissioners’ court order declaring 
result of election was a “fatal defect” 
in the information, precluding any con- 
viction thereunder, notwithstanding al- 
legation of publication containe in 
complaint. Rev.S8t.1895, art. 3396.— 
Gallagher y. State, 151 S.W.2d 819. 
§ 437 
La, An information for keeping in- 
toxicating liquor for sale was not de- 
fective because it did not state al- 
eoholic content of beverage kept for 


sale—State v. Emerson, 2 So.2d 212. 
197 La. 783. 
Okl.Cr.App. In charging sale of 


preparations, mixtures, and compounds, 
other than liquors per se, as forbidden 
by statute, it is necessary that the 
information allege that such liquors 
contain more than 3.2 per cent. of 
alcohol, measured by weight, and that 
the liquors are capable of being used 
as beverages. 37 OklSt.Ann. § 1.— 
Maladin v. State, 113 P.2d 201. 


An information alleging that accused 
sold two drinks of intoxicating liquor, 
commonly called gin fizzes, but failing 
to allege that the gin fizzes contained 
more than 3.2 per cent. of alcohol, 


measured by weight, or that the gin 


fizzes were capable of being used as a 
beverage, was demurrable, since a gin 
fizz cannot be called a “liquor per se’, 
since it is a mixture not made by a 
standard formula. 37 Okl.St.Ann. § 1. 
—Maladin v. a ed P.2d 201. 


Pa.Com.Pl. Defendant indicted un- 
der Act 1937, P.L.1762, 47 P.S. § 744-1 
et seq., moved to quash indictment on 
ground that it failed to charge that the 
liquor had not been purchased from a 
State Liquor Store or that it had not 
been lawfully acquired prior to Janu- 
ary 1, 1934, etc. Exceptions mentioned 
in Act, supra, relate solely to a class of 
individuals, and not in any manner to 
the ingredients of the erime, and not 
necessary in indictment to set forth 
that defendant was not within the ex- 
ceptions. Rule to quash discharged.— 
Commonwealth v. Scovone, 33 Luz.L. 
Reg.Rep. 503. 

§ 451 

Ga.App. Indictment which charged 
the accused with offense of manufactur- 
ing liquor was not demurrable,— 
Howell v. State, 11 S.E.2d 106, trans- 
ferred 7 S.H.2d 249, 189 Ga, 654. 


C.C.A.Mo. An information charging 
unlawful shipment of a quantity of 
intoxicating liquor from Illinois to Mis- 
souri, without a label on outside cover 
of the packages in which liquor was 
contained, showing name of consignee, 
nature of contents and quantity of liq- 
uor contained therein, as required by 
federal statute, which alleged that de- 
fendant transported the liquor by 
means of an automobile, was insuffi- 
cient to charge an offense, since stat- 
ute applies only to shipments by_com- 
mon carriers. Cr.Code § 240, 18 U.S.C. 
A. § 390.—Gregg v. U. S., 116 F.2d 609. 


§ 453 
Ky. An indictment which charged 
accused with unlawfully and willfully 
having in his possession, in local op- 


B-—-People v. Tret- 


Seer, 


A 


INTORXI 
tion territory, spiritous, vinous, malt, 
and intoxicating beer which was not 


_ for sacramental, medicinal, scientific, or 


mechanical purposes, but which did not 
charge that accused possessed the beer 
for sale, did not charge the commission 
of an offense, as against contention 
that the only possession that could be 
unlawful was possession for sale and 
that the charge of unlawful possession 
was therefore equivalent to a charge of 
possession for sale. Cr.Code Prac. § 
124.—Baker v. Commonwealth, 143 S. 
W.2d 842, 284 Ky. 92. 

Tex.Cr.App. An information charging 
in substance that accused on certain 
day maintained and operated a common 
nuisance in a house, building, structure 
and place which he controlled at a 
certain location, specifying nuisance to 
be keeping, storing, selling and_bar- 
tering of whisky in violation of the 
law, in such house, ete., and alleging 
that the same offense occurred on two 
other days, was insufficient to apprise 
the accused of what he would be ex- 
pected to meet on trial and did not 
charge an offense. Vernon’s Ann.P.C. 
art. 666—29.—Commander y. State, 143 
S.W.2d 953. 

Tex.Cr.App. Complaint and informa- 
tion alleging that defendant had in his 
possession an illicit alcoholic bever- 
age containing more than one-half of 
one per cent. of alcohol by volume, 
that it was in a container to which 
no tax stamp was affixed and to which 
there was no valid evidence showing 
payment of tax, and alleging that such 
tax was due, was sufficient to charge 
a violation of liquor laws.—Wypble Vv. 
State, 147 S.W.2d 243, \ 


§ 

Ok1.Cr.App. An information charging 
that accused did sell, barter, give away, 
and otherwise dispose of intoxicating 
liquor, charged only a sale or barter, 
where specific facts were not pleaded, 
since the allegation that accused gave 
away and otherwise disposed of intoxi- 
eating liquor, was ‘‘surplusage’’. 37 
Ok1.St.Ann. § 1.—Maladin y. State, 113 
P.2d 201, 


§ 463 
Okl.Cr.App. In a 
unlawful possession 
liquor, the state 


prosecution for 
of intoxicating 
is not required to 
produce the identical liquor referred 
to in the information, in order to 
authorize a conviction, and the ques- 
tion ig one of fact for the jury.— 
State v. Gragg, 110 P.2d 321. 


Tex.Cr.App. In prosecution for oper- 
ating liquor nuisance in a house, build- 
ing, structure and place controlled by 
accused and situated at a certain loca- 
tion, proof supporting the averment 
relative to the description of the prem- 
ises was necessary to support convic- 
tion. Vernon’s Ann.P.C. art. 666—29. 
—Commander vy. State, 143 S.W.2d 953. 

Tex.Cr.App. In prosecution for sell- 
ing wine in a dry area, it was not in- 
cumbent on state to prove that dry stat- 
us of county had not been changed by 
subsequent elections, notwithstanding it 
was averred in the indictment that such 
change had not taken place, since the 
averment was surplusage. Vernon’s 
Ann.P.C. art. 666—3a.—Bell vy. State, 
146 S.W.2d 1004. 

Where defendant was charged with 
having sold in dry area “wine; same be- 
ing an alcoholic beverage containing 
more than one-half of one per cent. of 
alcohol by volume’’, the state was not 
required to prove that the wine con- 
tained alcohol in excess of four per 
cent. by weight, since the statute makes 
it unlawful to sell wine in dry area 
and court could take judicial notice of 
fact that the wine is an alcoholic liquor 
containing alcohol in excess of one-half 


of one per cent. by volume. Vernon’s 
Ann.P.C. art. 666—4.—Bell v. State, 146 
S.W.2d 1004. 

Tex.Cr.App. A local option law, 


adopted under the provisions of the 
Revised Statute of 1895 with respect 
to the holding of prohibition elections, 
did not become effective until the or- 
der of the commissioners’ court de- 
claring the result of the election had 
been published, and hence in a prose- 
ecution for the possession of intoxicat- 
ing liquor for the purpose of sale in a 
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§ 480 
dry area in violation of such local op-. 
tion law, it was necessary to both al- 
lege and prove the publication of such — 
order. Rev.St.1895, art. 3396.—Galla- — 
gher v. State, 151 S.W.2d 819. a 
§ 465 


Ok1.Cr.App. In prosecution for ille- 
gal transportation of whisky, where ~ 
deputy sheriff who was only witness — 
called testified on behalf of state that 
broken and unbroken bottles taken 
from defendant’s automobile had con- 
tained liquor, and that the automobile 
had the odor of liquor about it, but 
the unbroken bottles were in evidence 
and court instructed that jury must ~~ 
find that defendant transported whisky,  __ 
any variance between charge and proof \ 
was not a ‘‘material variance’’.—Hatley 
v. State, 113 P.2d 396. i) 

Tenn. An indictment for unlawfully 
possessing thirteen and one-half cases 
of intoxicating liquors in dry county A 
included one pint of whisky, which 
state’s witness testified that he pur- 
chased from defendant on alleged day 
of offense charged, so that there was 
no. variance between indictment and 
such testimony.—Renfro v. State, 144 
S.W.2d 793. ( 


§ 473 att 

Tex.Cr.App. Where complaint al- 
leged the sale of whiskey on a speci- 
fied lot, proof that sale was-made on 
a different lot did not sustain convic- =~ 
tion—Padget v. State, 147 S.W.2d 488. 


§ 474 
Tex.Cr.App. In prosecution for un- — 
lawfully selling whiskey in a dry area, 
failure of state to prove allegation of 
complaint and information that since © 
adoption of local option law sale of — 
liquor had not been legalized by sub- 
sequent election did not invalidate con- — 
viction, since allegation was not nec- 
essary descriptive matter which had 
been alleged with unnecessary partic-— 
ularity, but was defensive matter of 
which accused might have availed him-- 
self—Evans v. State, 144 S.W.2d 897. 
§ 478 } Nae 
Tex.Cr.App. The sale or transpor- — 
tation of whisky was presumptively — 
legal, as affecting sufficiency of evi- 
dence to authorize conviction of trans- 
porting whisky in dry area.—Lancas- — 
ter v. State, 147 S.W.2d 476. ; 
; _. § 479 ee 
Ga.App. Evidence that officers found _ 
a small quantity of unstamped and ~ 
nontax-paid whiskey in defendant’s 
home, created a “rebuttable presump- ‘ 
tion” that defendant was owner and — 
possessox thereof,—Lewis y. State, 14 
8.B.2d 599. oat ae 
Miss. Liquor found in joint posses- 
sion of husband and wife is presumed ~ 
to be under control of husband, but © 
presumption is rebuttable and serves its — 
Chief purpose when it has created for — 
the state a prima facie case.—Quick y. 
State, 2 So.2d 812. 


OkI.Cr.App. Where a search was 
made of defendant’s private residence 
and less than one quart of liquor was 
found, there was no prima facie intent — i 
to convey, sell or otherwise dispose is 
of such liquor by reason of possession i 
thereof, and the state was bound to % 
prove an intent to convey, sell or other- “e% 
wise dispose of liquor by defendant 
in' order to warrant conviction for un- | 
lawful possession of intoxicating liquor. 
37 Okl.St.Ann. § 82.—Thomas v. State, 
113 P.2d 609. id 

§ 480 | 


Ala.App. In prosecution for illegal 
possession in a wet county of liquors. 
for purpose of sale, where husband of 
accused testified without substantial 
contradiction that liquor involved was 
purchased from state liquor store, stat- 
utory presumption, that possession of 
prohibited liquors in building not used 
entirely as residence is for purpose of 
sale, could not be applied so as to re- 
lieve state from burden of proving, cir- 
cumstantially or otherwise, the guilty 
connection of accused with the liquor 
for illegal purposes charged in affidavit. 
Code 1923, § 4685.—Walls v. State, 198 
So. 151, certiorari denied 198 So. 153. 

Okl.Cr.App. Possession of intoxicat- 
ing liquor for one’s own use is not un- 
lawful, but it is unlawful to possess 
liquor with intent to sell it, and the 


a 
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§ 480 


intent to sell, being an element of of-. 
fense, must. be proved.—Thomas v. 
State, 106 P.2d 836. 
Under statute, possession in excess of 
‘one quart of intoxicating liquor is 
“prima facie evidence’ of an intent to. 
violate the liquor law, but where the 
possession is of less than*one quart, 
intent to sell must be proved by the 
state. 37 OklSt.Ann. § 82.—Thomas vy. 
State, 106 P.2d 836. 

Pa.Com.Pl. Burden is upon the per- 
son possessing or transporting liquor 
é or alcohol to prove it lawfully ac- 
'  quired.—_ Commonwealth v. Scovone, 33 
Luz.L.Reg.Rep. 503. 

Tenn. In trial for unlawful posses- 
gion of intoxicating liquors in dry 
, eounty, burden rested on defendant to 
 ghow that his possession of pint of 
whisky, purchased from him by state’s 
witness, was legal under local option 
law as within exception to bone dry 
Jaw. Code 1932, § 11215 et seq.; Pub. 
Acts 1939, ce. 49, 194.—Renfro v. State, 
144 $.W.2d 793. 
See R. v. Kachuler [1940] 4 Dom.L. 
_ -&, 697. i 


- Colo. In prosecution for selling liq- 
-uor to intoxicated minor, wherein 
night club hostess had testified that 
“she saw card giving patron’s age as 
29 years, admission in evidence of re- 
-newal of patron’s motor vehicle opera- 
_tor’s license card, showing his age to 
be 19, was not’ error.—Hershorn v. 
- People, 113 P.2d 680. t 
ca N.C. In prosecution for possession 
of intoxicating liquor for purpose of 
gale and unlawful possession of intox- 
icating liquor under statute, trial judge 
- did not err in permitting a witness to 
_ testify that defendant’s tavern was a 
'. publie place ‘where people went to dance 
and eat.—State vy. Henderson, 11 S.H. 
, 20462, 218 N.C!''513. 
 OkLCr.App. In trial for maintaining 
and operating public whisky nuisance, 
police officers’ testimony, admittedly 
_ based on sheriff’s statements to them, 

as to bad reputation of defendant’s 
rg place of business as place where peo- 
; ple congregated for purpose of buying, 

selling and drinking intoxicating liq- 
' wor, was properly stricken out. 37 


t 


: of general 
_ reputation of defendant’s home as be- 
ing a place where intoxicating liquors 
are sold is admissible only upon the 
laying of proper predicate showing 
that home is used as a store, shop, 
hotel, boarding house, or a place of 
storage, or is a place of public resort. 

- —Dean v. State,.110 P.2d 921. 
The rule that evidence of general 
reputation of a home as being a place 
._ where intoxicating liquors are sold is 
admissible only upon the laying of 
proper predicate applies where one is 
eharged with unlawful possession of 
liquors upon question of intent.—Dean 

vy. State, 110 P.2d 921. 

Ok1.Cr.App. Generally, evidence of 
the general reputation of defendant’s 
home as being a place where intoxi- 
- eating liquor is sold is admissible 
only on laying of a proper predicate 
showing that home was a_ place of 
storage or of general or public resort. 
—Allen y. State, 113 P.2d 835. 

Tex.Cr.App. In prosecution for pos- 
sessing beer in a dry area for the pur- 
pose of sale, where defendant operated 
a lodge in dry county, and operated 
beer boat on lake in a wet county, 
and beer was found in lodge where de- 
_ fendant testified that he had left it 
bs temporarily preparatory to transport- 
. ing it to the boat, testimony regarding 

custom pursued by prior operator of 
beer boat in matter of storing beer in 
lodge was properly rejected.—Kuhn y. 
State, 151 S.W.2d 208. 


492 
Ok1.Cr.App. 


§ 
The statute referring to 
possession of more than one gallon of 
liquor in or about one’s place of busi- 
ness is no longer in effect, having been 
superseded by statute providing that 
the keeping in excess of one quart of 
intoxicating liquor in or about one’s 
place of business or _ residence, . or 
place of amusement or recreation, or 


as * 
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105 P.2d 446 

Okl1.Cr.App. In prosecution for un- 
lawful possession of intoxicating liq- 
uor, evidence of the general reputation 
of the defendant’s home as being a 
place where intoxicating liquors are 
sold is admissible after the laying cf a 
proper predicate showing that the 
home is a place of public resort.— 
Rainey v. State, 107 P.2d 371. 

Ok1.Cr.App. In trial for maintain- 
ing and operating public whisky nui- 
sance, as character of defendant’s place 
is element of offense, evidence of de- 
fendant’s general reputation is admis- 
sible, but character is not element of 
alleged offense based on one. specific 
transaction and evidence of defendant’s 
general reputation is not admissible in 
such case. 37 Okl.St.Ann. § 73.—Davis 
v. State, 108 P.2d 200. ; 

©Ok1.Cr.App. In prosecution for un- 
lawful possession of intoxicating liq- 
uor, witnesses who lived in close prox- 
imity to residence of defendant and 
who first testified that they had ob- 
served a large number of people going 
to and from the premises at all times 
of day and night were properly permit- 
ted to testify that residence had the 
general reputation of being a place of 
public resort and of being a. place 
where intoxicating liquors were sold.— 
Allen v. State, 113 P.2d 8385. 


Ok1.Cr.App. In a prosecution for 
maintaining and operating public nui- 
sanece by conducting place where in- 
toxicating liquor is possessed and sold 
in violation of law and where persons 
are permitted to congregate to buy, 
receive and drink such liquor, it is 
proper to permit proof of general 
reputation of such premises as being 
a place where such conduct is per- 
mitted. 37 Okl1.St:Ann. § 73.—Brown 
v. State, 116 P.2d 216. 


In prosecution for maintaining and 
operating a public nuisance by con- 
ducting place where intoxicating liquor 
is possessed and sold in violation of 
law and where persons are permitted 
to congregate to buy, receive and 
drink such liquor, officers having 
knowledge of general reputation of ac- 
cused’s premises as being a_ place 
where such conduct is permitted may 
testify as to such general reputation, 
37 Okl.St.Ann, § 73.—Brown v. State, 
116 P.2d 216. 


Tex.Cr.App, In trial for unlawful 
possession of intoxicating liquor, tes- 
timony that whisky was found on de- 
fendant’s premises, on which evidence 
showed that defendant lived and had 
lived for past two years, was admis- 
sible.—Miller yv. State, 150 S.W.2d 1042. 


§ 499 
See v. Lobbins [1940] 4 Dom.L, 


§ 502 

C.C.A.N.Y. Byvidence was sufficient 
to sustain conviction for possession of 
unregistered still, for making mash fit 
for production of alcohol and for a 
conspiracy to manufacture alcohol and 
for possession of alcohol and of mash 
fit to make alcohol.—U. S. y. Salli, 115 
F.2d 292. ; 

Ga.App. Circumstantial evidence 
failed to exclude every reasonable hy- 
pothesis save that of guilt of accused 
and was insufficient to sustain convic- 
tion of an _ attempt to manufacture 
whisky. Code 1933, § 38-109.—Orr vy. 
State, 9 S.H.2d 917, 62 Ga.App. 774, 
_Ga.App. Hvidence sustained conyic- 
tion of manufacturing liquor.—Howell 
y. State, 11 S.W.2d 106, transferred 7 
S.E.2d 249, 189 Ga. 654. 


_§ 503 
C.C.A.Mo, Wvidence corroborating a 


re ay ae Ate oe We f 
‘confession’ warranted _defendant’s con- 
yiction for an unlawful attempt t 


\, 


ty-First Amendment of the Constitu- 

tion.) .27.U.8.C.A. § 223; U.S.C-A.Const. 

tea 21.—Gregg v. U. S., 113 F.2d. 
(6 


C.C.A.Mo. In 
transport intoxicating liquor into Kan- 
sas 
transportation.of such liquor into any 
state wherein sale of intoxicating liq- 
uor containing over four per cent. of 


“Ee 
O° 
transport intoxicating liquor into the i’ 
state of Kansas, a state qualified by 
its laws for. protection under the Twen- 


trial for attempt to 


in violation of act prohibiting” 


alcohol by ‘volume is prohibited, evi- ~ 


dence that beverage containing 3.2 per 
cent. of alcohol by weight contains sub- 
stantially 4 per cent. thereof by vol- 
ume_ and legislative history of such 
act held to show applicability thereof 
to state of Kansas, laws of which pro- 
hibit sale of intoxicating liquors con- 
taining over 3.2 per cent. of alcohol by 


weight. Liquor Enforcement Act of 
L9ISG 8 Wo riet i PUES. Caae  Siuaesis aed 
March ,22, 19338, 48 Stat. 17, 27. U.S.C. 


A. § 64a et seq.; Gen.St.Kan.1935, 21- 
2101; Gen.St.Supp.Kan.1939, 21-2109, 
21-2109a;. Laws Kan.1939, c. 179, § 6. 
—Dolloff v. U. S., 121 F.2d 157. 


Ga.App. Evidence sustained convic- 
tion of possessing and transporting two 
gallons of non-tax paid whisky which 
did not bear the revenue stamp. re- 
quired by law in Fulton county.—Pugh 
vy. State, 13 S.B.2d 46. J 


Okl.Cr.App. Evidence sustained con- 
viction for the unlawful transportation 
of intoxicating liquor in automobile.— 
McAfee v. State, 104 P.2d 979. 


Okl.Cr.App. Testimony of officers, 
that automobile in which intoxicating 
liquor was loaded was moving when 
the officers who arrested the driver ap- 
proached the automobile, was_ suffi- 
cient evidence of “transportation” of 
the liquor to sustain conviction of the 
driver for illegal transportation of in- 
toxicating liquor, regardless of the 
distance over which the liquor was 
moved.—Sleeper v. State, 109 P.2d 520. 


_Ok1.Cr.App. Evidence sustained con- 
viction of transporting whisky.—Hatley 
v. State, 113 P.2d 396. 

Tex.Cr.App. Where accused fled from 
officers but there was no direct evi- 
dence that accused had possession of 
intoxicating liquor found in field or 
had any connection with it, and state’s 
own evidence as to the kind and color 
of automobile which accused was al- 
legedly using at the time and _ that 
accused was seen near gate leading in- 
to field was conflieting, and tracks lead- 
ing to and from, whisky were not iden- 
tified as tracks of accused, evidence was 
insufficient to sustain conviction for 
unlawfully transporting ten pints of 
intoxicating liquor.—Reed y. State, 144 
S.W.2d 268. 

Flight of accused was insufficient, 
standing alone, to warrant conviction 
for unlawfully transporting intoxicat- 
ee liquor.—_Reed vy. State, 144 S.W.2d 


TYex.Cr.App. Evidence held not to 
authorize conviction of transporting 


whisky in a dry area.—Lancaster v. 
State, 147 S.W.2d 476. 
Tex.Cr.App. Evidence was _ sufficient 


to sustain conviction for transporting 


beer in a dry area.—Parker y. State, 
151 S.W.2d 205. 
: § 505 
Evidence was sufficient to sustain 


conviction of unlawfully possessing liq- 


uor. ~ 

Te PR: Winchester v. State, 200 
0. 
572, 240 Ala. 668; 


a, Anp. Pace. v. State, 13 S.B.2d 


Miss. Wallace v. State, 199 So. 78, 
189 Miss. 763. 

Ok1.Cr.App. Dean y. State, 110 P.2a 
oak Phillips v. State, 111 P.2d 


Wvidence sustained conviction for il- 
legal possession of intoxicating liquor. 


—Ga.App. Walters v. State, 13 SQ. 
2d) 113; ji 
Okl1.€r.App. Denmark y. State, 112 


P.2d 437, rehearing denied 113 P.2d 


571, certiorari denied 200 So.. 


} 
: 
1, 
§ 
’ 
@ 
* 


«“ 


ve 


4 


- sustain conviction for 
unregistered still, for making mash fit 


- ful possession of prohibited 


x L He 
: vy. State 
Sparks v. State, i 
.C.A.N.Y.. Evidence was sufficient to 
possession of 


for production of alcohol and for a 
conspiracy to manufacture alcohol and 


for possession of alcohol and of mash 


fit to make alcohol.—U. §. v. Salli, 115 
F.2d 292, , 

Ala.App. Constructive possession 
alone is not sufficient to justify convic- 
tion of illegal possession of liquors for 
sale, and there must be, in addition, 
evidence from which jury can infer a 
guilty scienter. Gen.Acts 1936-37, Px. 
Sess., p. 40.—Walls v. State, 198 So. 
151, certiorari denied 198 So. 153. 

In prosecution for illegal possession 
in a wet county of liquors for purpose 
of sale, where husband of accused 


claimed ownership of the liquor and. 


alleged that he purchased it from state 
liquor store, and the liquor was found, 
in absence of accused, in bottles duly 
labeled with state stamps, evidence 
would not sustain conviction. Code 
1923, § 4685;  Gen.Acts 1936-37, Ex. 
Sess., p. 40.—Walls_v. State, 198 So. 
151, certiorari denied 198 So. 153. 


Ala.App. Evidence that defendant, a 
few days before, legally purchased 
whisky, found in living quarters in 


“wet” county. from state liquor store, 
and that whisky so found bore the nec- 
essary state stamps, was sufficient to 
show that possession of whisky was 
legal and that whisky was not pro- 
hibited liquor.—Christian v. State, 198 
So. 366. : 

Ala.App. In prosecution for unlaw- 
: liquor, 
proof of constructive possession alone 
is not sufficient to justify conviction.— 

Snodgrass v. State, 198 So. 869, 29 Ala. 
App. 564. “ 

Ala.App. Evidence held to author- 
ize conviction of illegal possession of 
whisky. Code 1923, § 4650.—Gray v. 
State, 199 So. 255, 29 Ala.App. 568. 

Ala.App. The mere finding of a bot- 
tle containing prohibited liquor upon 
premises of a person, without any evi- 
dence tending to connect such person 
with the possession of the liquor and 
without any evidence of guilty scienter, 
is insufficient to sustain a conviction 
for possession of the liquor.—Chancel- 
lor vy. State, 199 So. 749, 29 Ala.App. 
613. 

-Bvidence that officers found pint of 
rum in accused’s back yard about four 
steps from porch and about one step 
from well, that yard was not fenced 
all the way, that neighbors used the 
well, and that accused lived in house 
with family of seven and his brother- 
in-law, did not sufficiently connect ac- 
cused with possession of the rum to 
sustain conviction for possession there- 
of.—_Chancellor v. State, 199 So. 749, 29 
Ala.App. 613. ‘ 

Ala.App. A guilty scienter, when re- 
quired to be proved, as in trial for il- 
legal possession of intoxicating liquors, 


may be established by circumstantial 


evidence.—Emerson vy. State, 1 So0.2d 
604, certiorari denied 1 So.2d 605. 

Ala2.App. Corpus delicti of offense 
of violating prohibition law by having 
in possession, illegally, whisky in a 
dry county, was sufficiently established 
and evidence was ample to support 
conyviction.—Pinkerton y. State, 2 So.2d 
323, certiorari denied 2 So.2d 324. 

Ala.App. Evidence that defendant, 
his wife and another rode in a one- 
seated automobile for many miles into 
an adjoining county in which it was 
unlawful to be in possession of whisky, 
beer and wine, and that when automo- 
bile was stopped by officers there was 
found in automobile a full case of 
whisky, several loose pints of whisky 
and other prohibited liquors, was suffi- 
cient to establish “corpus delicti’ of 
unlawfully possessing prohibited liq- 
uors, notwithstanding testimony of de- 
fendant and his wife that whisky did 
not. belong to defendant and defend— 
ant’s further testimony that he did not 
know whisky was in automobile.— 
Green y. State, 2 So.2d 324, certiorari 
denied 2 So.2d 326, 


Ga.App. 
tion of possessing whisky in a dry 
county. Ga.Code Ann. § 58-1077.— 
Davis v. State, 12 S.W.2d 124, 63 Ga. 
App. 716 

Ga.App. Evidence warranted convic- 
tion for illegally possessing tax un- 
paid intoxicating liquor.—Maddox vy. 
State, 13 S.B.2d 37./ 

Ga.App. Evidence sustained convic- 
tion of possessing and _ transporting 
two gallons of non-tax paid whisky 
which did not bear the revenue stamp 
required by law in Fulton county.— 
Pugh v. State, 13 S.H.2d 46. 

Ga.App. Evidence sustained convic- 
tion for the unlawful possession of 
whisky found by officers in defendant’s 
WOuaGir nt eenes v. State, 18 S.H.2d 

Ga.App. Evidence supported convic- 
tion of possessing unstamped and non- 
tax-paid whiskey.—Lewis v. State, 14 
S.E:2d 599. 

_Ga.App. In prosecution for posses- 
sing whisky on which tax had not 
been paid, evidence that liquor was 
found on land of another about 100 
yards back of store where defendant 
operated a sandwich stand, that about 
a week before raid defendant was 
seen going towards location with a 
sack across his shoulder, that paths 
leading to place were also frequented 
by many others, including defendant’s 
father, that defendant, his father and 
mother had been penalized on several 0c¢- 
easions for violating liquor regulations 
was insufficient to sustain conviction. 
—Oliver v. State, 14 S.H.2d 609. 

Ga.App. Circumstantial evidence 
which was not sufficient to exclude 
every reasonable hypothesis save that 
of guilt was not sufficient to sustain 
conviction of possessing nontax-paid 
el Seah aia tes v. State, 14 §.H.2d 


Ga.App. Evidence that when arrest- 
ing officer stopped accused driving 
down the street in an automobile, her 
companion had a crocker sack between 
his legs which contained a can of non- 
taxpaid whisky, and that accused stated 
that the whisky belonged to her, aa- 
thorized conviction of unlawful pos- 
session of nontaxpaid whisky.—Jacobs 
vy. State, 15 8.W.2d 557. 


Miss. Evidence was insufficient to 
sustain conviction on indictment charg- 
ing defendant with unlawful possession 
of whisky.—Manning vy. State, 199 So. 
73, 189 Miss. 807. 


Miss. Evidence sustained conviction 
for unlawful possession of whisky, 
which was being carried from rear of 
accused’s place of business to nearby 
woods by accused’s employee when the 
employee was accosted by officers.— 
Grantham vy. State, 2 So.2d 150, 190 
Miss. 887. 


N.C. Evidence was sufficient to sup- 
port conviction for possession of in- 
toxicating liquor for purpose of sale 
and unlawful possession of intoxicat- 
ing liquor under statute.—State v. Hen- 
derson, 11 S8.H.2d.462, 218 N.C. 613. 


Okl.Cr.App. Evidence warranted con- 

viction for the unlawful possession of 
intoxicating liquor.—Boggess v. State, 
105 P.2d 446; Beaman v. State, 104 P. 
2d 260; Nott vy. State, 107 P.2d. 366. 
' OK1.Cr.App. Evidence sustained con- 
viction for illegal possession of intoxi- 
cating liquors, second offense.—Johnson 
v. State, 107 P.2d 365. 

Okl.Cr.App. Evidence sustained con- 
viction for the unlawful possession of 


liquor, there must be evidence suf 


cient to prove possession with 
to violate provisions of the prohib 
law. 37- Okl.St.Ann. §:> 82.—R 
v. State, 108 P.2d 196. 


and that they had a reputation as a 
place where people congregated for t 
purpose of buying and drinking” 
icating liquor, was sufficient, in 
sence of proof to the contrary § 
explanation, to sustain conviction f 
unlawful possession of intoxicating liq 
uor,—Pickens. v, State, 110 P.2d 319. 
Ok1.Cr.App. Conviction for unlaw: 


possession of 
Rogers y./ State, 1 
Evidence. that. d 
room was. searched | 


OkI.Cr.App. 
ant’s hotel. 


rant, and that 24 pints and one qu 
of tax-paid whisky were found in 
plant located in, room, and that « 
fendant admitted to officers that he 
occupied the room and th: isky be- | 
longed to him, and that on_cross-e1 
amination defendant admitted th 
had twice previously been  convicte 
of violation of liquor law, warranted 
conviction for unlawful possession of © 
intoxicating liquor. 37 Okl.St.Ann } 
et seq-—Stone v. State, 114 P.2d 1! 
Tenn. In prosecution for posses af 
whisky found in parked automobile, — 
evidence warranted finding that auto- 
mobile was parked on _ defendant’s 
premises and that automobile adjoine 
building on premises described — 
search warrant.—Lawson y. State. 
S.W.2d 716. Piast SR 
Tex.Cr.App. Evidence sustained 
viction of possessing wine in a dry. . 
for purpose of sale—Green vy. State, 14’ 
S2wW.2d. 259. . rbd 
Tex.Cr.App. Evidence sustained : 
viction for possession of whisky and 
beer in a dry area for purpose o ile. 
—Banks v. State, 147 S.W.2d 260. 
Tex.Cr.App. Evidence sustained con-— 
viction of possessing beer in a dry are 
for purpose of sale.—Green v. State, 
S.W.2d 260. , : aN # 
Tex.Cr.App. Evidence sustained. 
viction of unlawful possession of intox 
icating liquor for purpose of sale in 
oe area.—Davis v. State, 147 S.W.2d — 
Tex.Cr.App. Evidence that inspecto 
of Texas Liquor Control Board bought © 
one-half pint of whisky from defendant 
in dry area county and paid defendant 
75 cents therefor warranted conviction _ 
for possessing whisky in dry area for — 
purpose of sale—Banks vy. State, 147 | 
S.W.2d 491. sae 


Tex.Cr.App. Evidence that Texas — 
Liquor Control Board inspector bought 
four cans of, beer from defendant in’ — 
dry area county, and paid defendant — oe 
20 cents a can, and that beer in cans © hy 


; 


was intoxicating liquor, warranted con- ~ 
viction of defendant entering plea of ) 
guilty to charge of possessing beer in’ 
dry area for purpose of sale.—Banks y.. 
State, 147 S.W.2d 492, first case. vat 
Tex.Cr.App. Where record failed to 
disclose that state had produced any 
evidence indicating that no stamp, or 
other evidence of payment of state tax, 
was affixed to container in which al- 
coholie beverage was found in accused’s 
possession, as charged, conyiction for 
illegal possession of alcoholic beverage — ye 


. 


as 


? 


i ‘ 
6 Sh cc 
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was unauthorized.—Castillo v. 
" 149 S.W.2d 114. ' : 
_ —s- Fex.Cr.App. In trial for possessing 
intoxicating liquor for purpose of ‘sale 
in dry area, evidence of officer’s dis- 
covery of 66 cans of beer, fluid con- 
tent of which was not shown, in de- 
fendant’s house and on another’s land 

~ about 150 yards from such house, with 
shoe tracks between house and loca- 
tion of cans on such other land, held 
insufficient to sustain conviction as 
not excluding every other reasonable 
hypothesis than defendant’s guilt. 
- Vernon’s Pen.Code 1939, art. 667—25 
ey te v= State, 150 S.W.2d 
251. 


. ‘ex.Cr.App. Evidence held sufficient 
to sustain conviction of possessing in- 
toxicating liquor in dry area for pur- 
pose of sale—Miller v. State, 150 S. 


State, 


W.2d 1042. ‘ 

_ Tex.Cr.App. , Evidence sustained con- 
y viction of pessessing beer in a dry 
hit area for purpose of sale—Kuhn vy. 
“State, 151 S.W.2d 208. : 
Np Tex.Cr.App. Evidence held insuffi- 


. cient to sustain conviction for posses- 
sion of whisky in a dry area for pur- 
_-~—-~pose of sale-—Headspeth v. State, 151 
> $.W.2d_ 807. } 
Bs Wa. In prosecution for possessing 
liquor in violation of sentence which 
forbade accused from possessing liquor 
for a year, the presence of liquor in 
~-accused’s home was a suspicious cir- 
cumstance but of itself was insufficient 
to sustain conviction.—Fairfax v. Com- 
ee - monwealth, 13 S.H.2d 315. 
_ Byidence that wife had lawfully 
 pought liquor and took it to her in- 
- herited home and kept it under lock 
and key and kept the key, with the 
4 exception of four pints which she care- 
- lessly failed to lock up with the 22 
pints put away, was insufficient to sus- 
tain conviction of husband of possess- 
Ks - ing liquor in violation of prior sentence 
| which forbade husband from possessing 
liquor for one year.—Fairfax v, Com- 
oe aocn wealth, 13 S.E.2d 315, ) 


-_ 


pays \ § 507 y 
af - OkLCr.App. In prosecution for the 
- anlawful possession of intoxicating liq- 
--uors, evidence |that officers found a 
spoonful of whisky in a fruit jar and 
two. pint bottles of whisky, made a 
prima facie case under statute making 
the keeping in excess of a quart of 
, intoxicating liquor prima facie evidence 
of an intent to violate the law. 37 
 OkLSt.Ann. § 82.—Rainey v. State, 107 
PP 2d37 hk. 
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Colo. Evidence held to warrant, con- 
- viction of president and general mana- 
ger of corporation which operated 
night club, of selling liquor to intoxi- 
- eated minor.—Hershorn vy. People, 113 
i)? Pod 680. : 
_—~—~—«- Ga.App. Evidence sustained convic- 
tions for three separate offenses, two 
for possessing on different dates, and 
one for selling, intoxicating whisky, 
contrary to the Revenue Tax Act to 
legalize and control alcoholic beverages 
and liquors. Laws 1937-1938, Ex.Sess., 
p. 103.—Walker vy. State, 11 S.E.2d 465. 

Ga,App. LHEvidence warranted. convic- 
tion for selling liquor.—Christian vi 
; State,.13 S.H.2d 92. 
5 Me. In prosecution for unlawful sale 
‘| ' of intoxicating liquor, evidence was 
‘ _ sufficient for jury and sustained con- 
— vyietion.—State v. Beety, 15 A.2d 293. 
_  . OkK1L.Cr.App. To sustain a charge for 
| the “sale of intoxicatin liquor,” there 
-- must be proven a consideration paid or 
7 -- promised by or in behalf of a pur- 
. 


_, chaser to or in behalf of a seller, and 
; 37 Ok1.St. 
; ie § 1.—Maladin y. State, 113 P.2d 

7 200) 

Bvidence was insufficient to sustain 
- eonyiction for the sale of intoxicating 
 fiquor. 37 Okl.St.Ann. § 1.—Maladin v. 
y scastate, 113 P.2d 201. 

y § 511 
Minn. Evidence sustained conviction 
for unlawful sale of liquor without li- 
cense required by ordinance.—State vy. 
Russell, 296 N.W. 575. 
§ 522 

Okl.Cr.App. To sustain charge of 
maintaining or operating public whisky 
nuisance, state must show by positive 


a delivery of the thing sold. 


v 


\ ar Radiat’ 


INTOXICATING LIQUORS 


evidence that accused’s place was one 
of public resort, contained bar fixtures, 
exclusive of apparatus for selling 3.2 
per cent. beer, or other paraphernalia 
indicating intention to sell or dispose 
of liquor, or was frequented by per- 
sons who habitually violated state 
liquor and gambling laws, or that in- 
toxicating liquor was sold at such 
place at or near time charged, in ad- 
dition to proving defendant’s general 
reputation. 37 OkI.St.Ann. 73 
Davis v. State, 108 P.2d 200. 

In trial for maintaining and operat- 
ing public whisky nuisance, when tes- 
timony of state’s witnesses shows that 
they did not know whether beverage 
sold at defendant’s place was intoxi- 


cating, conviction cannot be sustained, | 


as there must be affirmative proof es- 
tablishing such fact. 37 OkI.St.Ann. § 
73.—Davis v. State, 108 P.2d 200. 

Evidence held insufficient to sustain 
eonviction of maintaining and operat- 
ing public whisky, nuisance because of 
failure to prove sale or possession of 
intoxicating liquors at  defendant’s 
place of business or general reputation 
thereof as place where people con- 
gregated for purpose of buying, sell- 
ing and drinking such liquors. 37 
OklLSt.Ann. § 73.—Davis yv. State, 108 
P.2d 200. ‘ 

Ok1.Cr.App. In trial for conducting a 
public nuisance, evidence held sufficient 
to support jury’s finding that defend- 
ants conducted their beer parlor in such 


‘manner as to constitute a “public nui- 


sance’”’ by selling intoxicating liquors 
drunk on premises. 37 OkI.St.Ann. § 
State, 109 P.2d 836. 

To warrant conviction of conducting 
cused’s acts need not be confined ex- 
clusively to premises described in in- 
Okl.St.Ann. §§ 1, 2.—King y. State, 

A public liquor nuisance may be 
proved by circumstantial evidence. 37 
-—King v. State, 109 P.2d 836. 

Okl1.Cr.App. Evidence that operator 
drink beer on the premises, and per- 
mitted others to drink whiskey. on 
brought from adjoining filling station, 
owned and rented by accused, to beer 
had general reputation of being a 
place where liquor was sold and con- 
taining and operating a public nui- 
sance. 37 Okl.St.Ann. § 73.—Brown y. 

Tex.Cr.App. In prosecution for run- 
ning an open saloon at a_ specified 
—Hodges v. State, 149 S.W.2d 111. 

§ 525 
sale of intoxicating liquor must be 
reversed, in absence of proof that local 


73; 50 OklSt.Ann, §§ 1, 2.—King v. 
public liquor nuisance, proof of ac- 
formation. 37 OklISt.Ann. 733 50 
P.2d 836 rh 
OK1St.Ann. § 73; 50 Okl.St.Ann. §§ 1, 2. 
of beer parlor permitted minors to 
the premises, that whiskey was 
parlor on order, and that beer parlor 
sumed, supported conyiction of main- 
State,.116 P.2d 216. 
address, evidence sustained conviction. 
Ky. A conviction for the unlawful 
option law was in force at the time in 


county wherein the liquor was al- 
legedly sold. Ky.St. §§ 2554c-18, 
2554¢c-28, 2554c-35.—Howard v. Com- 


AY eee 148 S.W.2d 336, 285 Ky. 


§ 526 

Ala.App. In prosecution for illegal 
possession of whisky, evidence that de- 
fendant ran from officer and threw 
pint bottles of whisky from his pock- 
ets, and that officer could tell from 
the smell that it was whisky, was suf- 
ficient proof of illegal character of con- 
tents of the bottles. Code 1928, § 
4650.—Gray v. State, 199 So. 255, 29 
Ala.App. 568. 

Tex.Cr.App. A conviction for pos- 
sessing malt chock beer containing 
more than one-half of 1 per cent. of 
alcohol by volume in container to 
which no tax stamp was affixed was 
unauthorized, where complaint and in- 
formation alleged ‘that liquid was an 
illicit beverage, and there was no proof 
that liquid could be used for drinking 


purposes. Vernon’s Ann.P.C. art. 666— 
ma cotta v. State, 145 S.W.2d 


Tex.Cr.App. A conviction under in- 


formation and complaint charging de- — 


fendant with having possession of em erred 
ee : \- ee 


alcoholic’ beverage described 
“chock”, an intoxicating liquor, for — 
purpose of sale in a dry area was un- 
authorized where evidence did not 
show that liquor could be used as a 
beverage.—McChristy v. State, 145 S. 
W.2d 873. 
- § 531 


Ga.App. Mere proof of presence of 
a defendant at location of a still is 
not sufficient to authorize conviction 
for attempting to manufacture whisky. 
cael v. State, 9 S.H.2d 917, 62 Ga.App. 

Ga.App. Presence of a person at a 
distillery when whisky is actually be- 
ing made and his flight therefrom on 
seeing an officer approaching may, 
when not satisfactorily explained, au- 
thorize jury to find him guilty of man- 
ufacturing whisky, and whether at- 
tempted explanation of such presence 
and conduct is reasonable and satisfac- 
tory is question for jury.—Loughridge 
v. State, 10 S.B.2d 764. 

Tex.Cr.App. Evidence identifying ac- 
cused as the person who sold beer was 
sufficient to sustain conviction for sale 
of beer in a dry area.—Weeks v. State, 
143 S.W.2d 956. 


Tex.Cr.App. In trial for unlawful 
possession. of intoxicating liquors, 
where, evidence shows equal oppor- 


tunity | of another or others than de- 
fendant to possess such liquors, state 
must disprove such hypothesis to jus- 
tify conviction on circumstantial evi- 
dence, but such rule is complied with 
by evidence that such others exercised 
no control over or possession of liq- 
uors, and had no opportunity to do 
so. Vernon’s Ann.P.C. art. 666—1 et ~ 
seq.—Peters v. State, 151 S.W.2d 592. 


In trial for unlawful possession of 
intoxicating liquors found by officers 
in cellar of defendant’s house during 
his absence, where there was no proof 
that residence or living quarters of 
house were searched or who was in it 
at the time, nor any evidence as to 
where defendant was when his wife 
got in touch with him while officers 
waited to make search, proof did not 
negative fact that key with which of- 
ficer unlocked cellar was obtained from 
or furnished by defendant, and there 
was no affirmative proof that other 
occupants of house than defendant’s 
wife exercised any right of control 
over house or cellar, evidence was suf- 
ficient to support conviction as against 
contention that evidence raised unre- 
butted hypothesis that other occu- 
pants of house than defendant had 
possession of house, cellar and liquors. 
Vernon’s Ann.P.C. art. 666—1 et seq.— 
Peters v. State, 151 S.W.2d 592. 


§ 532 

Miss. In prosecution for unlawful 
possession of whisky, evidence that ac- 
cused’s employee, in whose possession 
the whisky was found by officers, had 
on former occasions sold whisky for 
accused, was admissible to show the 
fact and purpose of the employment 
and that the possession of the whisky 
was with the accused’s knowledge and 


consent and under -his. direction.— 
Grantham vy. State, 2 So.2d 150, 190 
Miss. 887. 
§ 534 
Okl1.Or.App. The term “prima facie 


evidence”’ as used in statute providing 
that the keeping in excess of one quart 
of any spirituous, vinous, fermented 
or malt liquors shall be prima facie 
evidence of an intention to convey, 
sell or otherwise dispose of the liquor, 
is such evidence as in the judgment 
of the law is sufficient to establish 
the unlawful intent, unless rebutted 
or the. contrary proved. 37 Okl.St. 
. § 82,—Robinson v. State, 108 P. 
2d 196. 

Tex,Cr.App. The applicable prima 
facie evidence statute in prosecution 
for possession of an alcoholic bever- 
age described as ‘‘chock’’, an intoxicat- 
ing liquor, for purpose of sale in a 
dry area was the statute providing that 
possession by any person in a dry area 
of beer in any quantity exceeding 24 
bottles having a capacity of 12 ounces 
each ghall be prima facie evidence of 


——— ee 


- defendant’s 


‘ 


ssession for purpose of sale in a dry 
rea, and if liquid was not contained 
in bottles, possession of equivalent of 
24 bottles of 12 ounces each could be 
used as “prima facie evidence” of pos- 
session for purpose of sale in dry 
area. Vernon’s Ann.P.C. arts. 666—3a, 
666—23a, 667—25(b).—McChristy  v. 
State, 145 S.W.2d ae 


OkLCr.App. Where one is charged 
with direct sale or unlawful convey- 
ance of intoxicating liquor, evidence of 
reputation of accused as being a boot- 
legger or a person who sells intoxi- 
eating liquor is inadmissible-—Brown 
v. State, 116 P.2d 216. 
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Ala.App. In trial for unlawful trans- 
portation of liquor, court did not err 
in overruling defendant’s motion to 
exclude state’s evidence, where there 
was ample evidence in prosecution’s be- 
half to establish corpus delicti and 
commission of such of- 
fense. Code 1928, § 4717(1).—Pockrus 
v. State, 197 So. 81, certiorari denied 
LI7.S0. 82. : 

Ala.App. In prosecution for viola- 
tion of prohibition law, general affirm- 
ative charge for state was properly 
given, where evidence was positive, 
clear and convineing to sustain every 
element of the offense charged and 
was without dispute—Holmes v. State, 
199 So. 736, 29 Ala.App. 594. 

Ala.App. Whether defendant unlaw- 
fully possessed a still to be used 
for purpose of manufacturing or dis- 
tilling prohibited liquors was for jury. 
—Gidley v. State, 199 So. 748, 29 Ala. 
App. 605. 

Ala.App. In prosecution for unlaw- 
fully possessing prohibited liquors, 
tried to court without a jury, proba- 


_tive force of defendant’s testimony that 


he had ridden in small automobile in 
which prohibited liquors were found 
upon search by officers for several 
hours, and for many miles, and yet had 
no knowledge whatever as to liquors 
being in automobile, was for _ trial 
court.—Green y. State, 2 So.2d 324, cer- 
tiorari denied 2 So.2d 326. | 

Miss. In prosecution for unlawful 
possession of intoxicating liquor 
wherein testimony disclosed that ac- 
cused was seen at place where whisky 
was when accused stooped over and 
picked up something before making de- 
liveries to customers, whether accused 
visited the place where whisky was 
located on the right of way to get 
any of legitimate articles of mer- 
chandise which accused kept only on 
inside of building for sale was for 
jury.—Wallace vy. State, 199 So. 78, 189 
Miss. 763. 


Ok1.Cr.App. In a prosecution for un- 
lawful possession of intoxicating liquor, 
the state is not required to produce 
the identical liquor referred to in the 
information, in order to authorize a 
conviction, and the question_is one of 
fact for the jury.—State v. Gragg, 110 
P.2d 321. 

Okl1.Cr.App. The question of wheth- 
er an accused who has possession of in- 
toxicating liquor intends to sell, bar- 


_ ter or give away the liquor in viola- 


tion of prohibition laws is question of 
fact for the jury.—Whitwell v. State, 
114 P.2d 489, 


§ 543 
Md. Whether a medicinal compound 
containing a large percentage of alco- 
hol but so compounded with other sub- 
stances as apparently to destroy its use 
as a beverage, can actually be used as 
a beverage is a question of fact to be 
determined from intent of parties in 
each case.—Powell v. State, 18 A.2d 587. 

” § 544 
Me. In prosecution for unlawful sale 
of intoxicating liquor, evidence was 
sufficient for jury and sustained con- 

viction.—State v. Beety, 15 A.2d 293. 

N.C. In prosecution for the unlaw- 
ful sale of intoxicating liquor wherein 


_ a witness for the state testified that he 


bought a pint of whisky from the de- 
tendant, and wherein the defendant 
offered no evidence, question of de- 
fendant’s guilt was for the jury.—State 
y. Samia, 10 S.H.2d 916, 218 N.C. 307. 


ii ‘e ‘ 3 a 

= v i! oak aah 
OXIC. TING LIQ 
_OkKLCr.App. Evidence held to make 
jury question concerning guilt of sell- 
ing intoxicating liquor to minor. 37 


Ok1.St.Ann. § 5.—Petree v. State, 115 
P.2d 921. \ 
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C.C.A.I]l. Evidence connecting cer- 
tain accused with participation in of- 
fense of operation of illicit distilleries 
was insufficient for jury.—U. 8. v. Mor- 
abette, 119 F.2d 986. 

Whether certain accused were guilty 
of participation in operation of illicit 
distilleries wag for jury.—U. 8S. v. Mor- 
abette, 119 F.2d 986. 

Ala.App. Evidence of  defendant’s 
guilt of unlawful possession of a still 
for the manufacture of prohibited liq- 
uors was for jury. Code 19238, § 4657. 
—Cantrell v. State, 199 So. 742, 29 Ala. 
App. 614. 

Ala.App. In prosecution for unlaw- 
fully possessing a still, evidence was 
sufficient to justify submitting to the 
jury the question of defendant’s guilt. 
—Brasher vy. State, 2 So.2d 469 

Ga.App. Presence of a person at a 
distillery when whisky is actually be- 
ing made and his flight therefrom on 
seeing an officer approaching may, 
when not satisfactorily explained, au- 
thorize jury to find him guilty of 
manufacturing whisky, and whether at- 
tempted explanation of such presence 
and conduct is reasonable and satisfac- 
tory is question for jury.—Loughridge 
v. State, 10 S.H.2d 764. 

Ga.App. Presence of accused at dis- 
tillery when ‘whisky is actually being 
made and his flight therefrom on see- 
ing an officer approaching may, when 
not satisfactorily explained, authorize 
conviction of manufacturing liquor, 
and whether attempted explanation of 
the presence and conduct of accused is 
reasonable and satisfactory is for the 
jury.—Howell v. State, 11 S.H.2d 106. 
transferred 7 S.H.2d 249, 189 Ga. 654. 

Ky. Where there was no evidence 
offered by commonwealth that defend- 
ant had possession of intoxicating liq- 
uor for any of purposes prohibited by 
Alcoholic Control Act or by Local Op- 
tion Law, trial court erred in overrul- 
ing defendant’s motion for a_ per- 
emptory instruction. /Ky.St.Supp.1938, 
§§ 2554b-150, 2554b-1953; Ky.St. 
2554ce-18.—Roberts v. Commonwealth, 
143 S.W.2d 856, 284 Ky. 31. 

Okl1.Cr.App. Evidence that officers 
found only one-half pint of whisky and 
three-fourths of a pint of n in-de- 
fendant’s refrigerator was insufficient 
evidence of defendant’s guilt of pos- 
session of intoxicating liquor with in- 
tent to sell for jury, where state failed 
to introduce any further evidence of 
defendant’s unlawful intent with which 
possession was had.—Thomas y. State, 
106 P.2d 836. 

Tex.Cr.App. Where defendant 
charged with possessing beer in a dry 
area for purpose of sale admitted pres- 
ence of beer on his premises and 
claimed that it was placed there by one 
of his friends, defendant’s guilt was 
for jury even if search of defendant’s 
premises was illegal—Owens vy. State, 
149 S.W.2d 964. 


Tex.Cr.App. In trial for possessing 
untaxed liquor, evidence held sufficient 
to take to jury question whether de- 
fendant had possession of bottle of 
intoxicating liquor without affixed 
state tax stamp at time of his arrest.— 
Shugart v. State, 150 S.W.2d 245. 

Va. In prosecution for illegally 
manufacturing ardent spirits, accused’s 
guilt was for jury under conflicting 
evidence.—McCoy v. Commonwealth, 14 
S.H.2d 316, 177 Va. 881. 

§ 547 

C.C.A.Mo. In prosecution for viola- 
tion of federal statute prohibiting im- 
portation of intoxicating liquors in- 
to any state in which all sales of liq- 
uor containing More than 4 per cent. 
of alcohol by volume are prohibited, 
an instruction that use of intoxicating 
liquor for beverage purposes in Kansas 
was prohibited by laws thereof, and 
that under federal statutes, anyone 
who attempted to import intoxicating 
liquor into that state should be guilty 
of an offense, was erroneous, in view 


a) 


’ 


TORS 


of Kansas statutes defining intoxicat- _ 
ing liquor as such liquor as contains — 
more than 3.2 per cent, of alcohol by 
weight. Liquor Enforcement Act of — 
1936, § 3, 27 U.S.C.A. § 223; Gen.St. — 
Kan.1935, § 21-2101; Gen.St.Supp.Kan. — 
1939, § 21-2109.—Gregg vy. U. S., 116. 
F.2d 609. i Si Ge ea 
Ga.App. In prosecution for posses- 
sion of intoxicating liquor, where of-— 
ficers testified that the defendant and 
his son came out of house and that | 
both had quantities of whisky, charg- 
ing jury that the title to whisky was 
not involved, but only the illegal pos-— ie 
session, was not error.—Walters v. | 
State, 13 S.H.2d 113. 
Miss. 


to be weighed by the jury, but th 
added legal force of presumption — 
should not be projected into an instruc- ~ 
tion which not only fails to disclose 
that presumption may be rebutted, bu 2 Kg 
too strongly intimates that state has — 
thereby made out its case—Quick v. 
State, 2 So.2d 812. i. 
Tex.Cr.App. In prosecution for pos 
sessing malt chock beer containing © 
more than one-half of 1 per cent of ~ 
alcohol by volume in a container to 
which no tax stamp was affixed, ae 
instruction defining “illicit beverage” 
should have confined definition of 
quoted term to beverage named in in- 


dictment. Vernon’s Ann.P.C. art. 666— 
mieten v. State, 145 S.W.2d 
Tex.Cr.App. 


to possession of intoxicating liquor 
should have been given, where given 
charge embodied statute making pos- 
session of one quart of liquor in a dry 
area prima facie evidence of possession rae 
for purpose of sale. Vernon’s Ann.P.C, — 
arts. 666—3a, 666—23a, 667—25(b).— 
McChristy v. State, 145 S.W.2d 873._ 

Tex.Cr.App. Where there was evi- — 
dence that accused originally owned ~ 
distilling equipment but had aban- ~~ 
doned it and equipment was reas- 
sembled and put into use by others, — 
charge that accused could not be con- Sp 
victed of possessing still and supplies — 
for producing intoxicating liquor i 
without a license unless he was in 
possession of such equipment and de- 
fining possession as having personal 
charge of and exercising the right of 
control and ownership of alleged still — 
and supplies was erroneous, since defi- 
nition using the term “ownership” 
was confusing.—De Joyas vy. State, 150 
S.W.2d 254, ; 

In prosecution for having possession 
of a still, mash, material, equipment — 
and supplies for manufacture of in- 
toxicating liquor without having a li- 
cense, instruction that if others than — 
accused had exclusive control, care. 
and management of the still, mash, 
material, equipment and supplies ac-- 
cused should be acquitted should have 
been given, where there was evidence ~ 
that accused originally owned the — 
equipment, but abandoned it, and 
equipment was put into operation by 
ae Wie de Joyas v. State, 150 S.W.2d 

Tex.Cr.App. Evidence that accused 
possessed more than 24 cans each con- 
taining 12 ounces of beer in a dry area 
warranted instruction that possession 
of such quantity of beer was “prima i 
facie evidence” of guilt which was de- 
fined as a legal presumption of guilt 
which might be overcome by evidence 
showing that possession of beer was 
not for purpose of sale, as against con- 
tention that instruction stated in _ ef- 
fect that accused was prima facie a 
guilty of offense charged and placed on 
accused burden of proving innocence, 
and was on the weight of evidence.— 
Harkey v. State, pean 808. 


rs \ 
Colo. In prosecution for selling liq- 
uor to intoxicated minor, instruction 
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be that corporation 


aed 


A! 
; 


a 


- struction that possession of not more 


} 


4 


Ne 


t 
can only act through 
agents, officers or employees and that 
if named defendant was president and 
general manager, having general con- 
trol of its “policies and employees, 
named defendant would be responsi- 
ble for violation of liquor law” by 
waiter acting as agent or employee of 
the corporation within general scope of 
his employment, correctly stated_the 
Taywej 735) C!S. A @ "89,38 17 (b).—Her- 
shorn y. People, 113 P.2d 680. 
§ 549 


Ky. Where accused was charged 
with transporting intoxicating liquors 
without a license and his sole defense 
was that he knew nothing of the in- 
toxicants found in automobile which 
accused drove from a poolroom to serv- 
x ice station and back to poolroom at 
_ request of owner, accused was entitled 
- to a concrete instruction setting forth 
his defense, and failure to do so was 
error.+Patrick vy. Commonwealth, 150 
S.W.2d 901, 286 Ky. 265. 

OkLCr.App. In prosecution for the 
unlawful possession of intoxicating 
- liquor, trial court did not err in in- 

structing jury that the possession in 

excess of one quart of intoxicating liq- 

‘uor was prima facie evidence of intent 
'tovsell. 87 OklI.St.Ann. § 82.—Rainey 
» v. State, 107 P.2da’371: 

 Ok1LCr.App. In prosecution for un- 
lawful possession of intoxicating liq- 
- uor, it was necessary to proye in addi- 
- tion -to possession of the liquor, that 
- the possession was had with intent to 
‘sell, arter or give away’ liquor, or 
for an: unlawful purpose, and trial 
 ¢ourt’s failure to so, instruct the jury 
Res. Sy Wey error.—Whitwell v. State, 114 P.2d 

Tex.Cr.App. 


Ay > 


In prosecution for pos- 


ae session of whisky in a dry area for 


-. purpose» of sale, wherein the state in- 
troduced evidence merely that search 

of defendant disclosed only two pints 
_ \ of whisky on his person, court erred 
‘in refusing defendant’s requested in- 


than one quart of whisky is not ‘prima 
facie evidence’ that it is possessed for 
purpose of sale. Wernon’s Ann.P.C. art. 
666—23a.—Headspeth y. State, 151 S. 
Weeds O70 Pe. 

VAS gti} § 553 

+ Ala. Under doctrine of reference and 
adoption, provisions of code. section 
prescribing penalty of $50 to $500 fine 
and, in trial court’s discretion, impris- 


/. onment in county jail or confinement 
| at hard Jabor for not over six months 
on conviction for unlawful transporta- 
ye 


‘into statute providing that any person 
~ . convicted of possessing alcoholic bev- 
- -  erages illegally transported within or 
imported into ‘state “shall be punished 
as now provided by law’. Code 1940, 
Dit. 29, §§ 68, 173—Hardin vy. State, 3 
$o.2d 89, answers to certified ques- 
tions conformed to 3 So.2d 83, reversed 
8 So.2d 93, modified 3 So.2d 93. 


_ Ala. The codal section prescribing 

penalty. for) unlawful possession of 
_ stills and section relating to transpor- 

tation in quantities of five gallons or 

more may be applicable to the offenses 

denounced by section 51 of the Alco- 
» holie Beverage Control Act, which cde- 
fines in general the elements of the 
several offenses, which section must be 
.construed in connection with the stat- 
utes fixing the penalty for a misde- 
meanor or a felony as the case may be, 
and those statutes read into section 51 
as to the quantity transported when 
that is material. Code 1940, Tit. 29, §§ 
68, 133, 173, 187.—Hardin v. State, 3 
So.2d 93, modifying 3 So.2d 89, an- 
‘swers_to certified questions conformed 
to 3 So.2d 83, reversing 3 So.2d 83. - 

To warrant the imposition of the 
penalty prescribed by section 4717(1) 
of the Code of 1928, the indictment 
should charge illegal transportation or 
importation in quantities of five gal- 
‘lons or more of liquor, and, if the in- 
dictment or complaint charges illegal 
transportation or importation without 
specifying quantity and.a conviction 
follows, the penalty prescribed by sec- 
tion 4704 of the Code of 1923 only is 
applicable. Code 1940, Tit. 29, §§ 173, 
187.—Hardin vy. State, 3 So.2d 93, modi- 
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INTOXICATING LIQUORS 


fying 3 So.2d 89, answers to certified 
questions conformed to 3 So.2d 83, re-- 
versing 3 So.2d 83. 

Ala.App. Under doctrine of reference 
and adoption, provisions of code sec- 
tion prescribing penalty of $50. to $500 
fine and, in trial court’s discretion, im- 
prisonment in county jail or confine- 
ment at hard labor for not over six 
months on conviction for unlawful 
transportation of liquors into state, 
will be read into statute providing that 
any person convicted of possessing al- 
coholic. beverages illegally transported 
within or imported into state “shall 
be punished as now provided by law”. 
Code’ 1940, Tit. 29, §§ 68,.173. (Re- 
sponse of Supreme Court to Grged 
oO. 


Okl.Cr.App. A sentence of 45 days 
in the county jail and a fine of $250 
and costs, imposed on one who plead- 
ed guilty to the unlawful possession 
of intoxicating liquor, was not exces- 
sive.—Roberts y. State, 115 P.2d 270, 
superseded 117 P.2d 174. ; 

Okl.Cr.App. Fine of $100 and. sen- 
tenee of one year for selling intoxicat- 
ing liquor to minors was not exces- 
siye. 37 Okl.St.Ann. § 5.—Petree v. 
State, 115° P:2d 921. 

Okl.Cr.App. Where wife conducted 
businéss of her husband who was in 
jail for a violation of the liquor law, 
judgment and sentence in: prosecution 
of wife for unlawful possession of in- 
toxicating liquor was reduced from a 
fine of $250 and four months in jail 
to a fine of $250 and 30 days in jail. 
—Webb v. State, 116 P.2d 212. 


gcsuone ga eee v. State, 3 


§ 559 
Tex.Cr,App. Where complaint and 
information filed in county court of 


.Hockley county charging violation of 


local option law alleged that a local 
option election was held in Lubbock 
county, to which county Hockley coun- 
ty had been attached before its organi- 
zation, but did not allege that, election 
extended to and included territory sub- 
sequently embraced in Hockley county, 
question whether a local option elec- 
tion ordered and properly held in Lub- 
bock county affected the then unorgan- 
ized Hockley county so’ as to .make 
effective a local option law in Hockley 
county after it was organized was, not 
before Court of Criminal Appeals on 


defendant’s appeal.—Green vy. State, 144: 
S.W.2d 892. 
Where complaint and_ information 


filed in county court of Hockley coun- 
ty charging violation of loeal option 
law alleged that a local option election 


-was held in Lubbock county, to which 


county Hockley county had been at- 
tached before its organization, but did 
not allege that election extended to 
and included. territory subsequently 
embraced in Hockley county, and there 
was no allegation that an election had 
been held embracing such territory or 
proof to that effect, conviction would 
be reversed and prosecution ordered 
dismissed.—Green v. State, 144 S.W.2d 


SOB. oy 
See Rex vy, Carmichael [1940] 3 Dom. 
L.R. 304. 
JOINT ADVENTURES 
§1 ; 
Ariz, A “joint adventure’ is a spe- 


cial combination of two or more per- 
sons, where in some specific venture 
a profit is jointly sought without any 
actual partnership. or corporate desig- 
nation.—Ruby v. United Sugar Cos., 8. 
A., 109 P.2d°845, 

Fla. A “joint adventure” is similar 
to a ‘“‘partnership’”’, the principal differ- 
ence being that a joint adventure is 
usually limited to a single enterprise.— 
Albert Pack Corporation y. Wickling 
Properties, 200 So. 907. : 

An indispensable factor in proving a 
“joint adventure” is the responsibility 
of the parties to it for losses as well 
as’ their right to share in profits.—A]- 
bert. Paek Corporation y.. Fickling 
Properties, 200 So. 907. 

A “joint adventure” relationship did 
not exist by virtue of an agreement 
whereby property which defendant pur- 
chased through plaintiff was to be re- 


‘ 


ices in enterprise and was not bound 
to share in loss, if any, which might 
result from resale of property, and 
hence plaintiff was not entitled to an 
accounting from defendant respecting 
profits from sale of property.—Albert 
Pack Corporation v. Fickling Proper- 
ties, 200 So. 907. f 

Mich, A “joint adventure” is an en- 
terprise undertaken by several persons 
jointly, and differs from a partnership 
because it relates only to a single 
transaction, and is distinguishable from 
joint ownership and tenancy in com- 
mon because the latter lacks the feature 
of adventure.—Hathaway v:. Porter 
TNS, Pool, 295 N.W. 571, 296 Mich. 


The question regarding what amounts 
to a joint adventure depends largely 
on the terms of particular agreement, 
upon the construction which the par- 
ties have given it and upon the nature 
of the undertaking, as well as other 
facts.—Hathaway v. Porter Royalty 
Pool, ;295. NW. O11, 5.296: Michi 90) 

A. “joint adventure” contemplates an 


‘enterprise jointly undertaken, it is an 


association of such, joint undertakers 
to carry out a single project for profit, 
and the profits are to be shared as 
well as the losses, though the liability 
of a joint adventurer for a proportion- 
ate part of the loss or expenditures of 
the joint enterprise may be affected by 


the terms of the contract——Hathaway = 


v.. Porter Royalty Pool, 295 N.W. 571. 
296 ‘Mich: 90." 


RRR Ries meer ets 
sold and profits divided between plain- 
tiff and defendant, where plaintiff made 
‘no investment or contribution of serv- — 


There must be a contribution by the. 


parties to a common_ undertaking to 
constitute a “joint adventure’ and a 
community of interest as well._as some 
control over the subject matter or prop- 
erty rights of contract.—Hathaway v. 
Porter Royalty Pool, 295 N.W. 571, 296 
Mich. 90. — } 

Minn. Parties are éngaged in a 
‘joint enterprise’ where all have a 
community of interest in the purposes 
and objects of the undertaking and an 
equal right in its control. and, man- 
agement.—Ruth vy. Hutchinson Gas. 
Co., 296 N.W. 1386. 

Mont. A “joint adventure’ has been 
broadly defined as an enterprise under- 
taken by several persons jointly, and 


more particularly as an association of © 


two or more persons to carry out a 
single business enterprise for profit, or 
as .a special combination of persons 
undertaking jointly some specific ad- 


‘venture for profit, without any actual 


partnership or corporate designation, 
or an association of persons to carry 
out a single business enterprise for 
profit, for which purpose they. combine 
their property, money, effects, skill and 
EA ibn eben oh v. Cameron, 114 P.2d 


Wash. A “joint adventure” arises out 
of, and must originate in, express or 
implied contract to enter into undertak- 
ing, in performance of which parties 
have common purpose and,in objects or 
purposes of which they have community 
of interest, and contract giving each 
party equal right to a voice inj manner 
of its performance and equal right of 
control over agencies used in such per- 
formance.—Manos.v. James, 110 P.2d 
887, a 


Ariz. A “joint adventure’ 
from a “partnership” 
that while a partners nip, is usually 
formed for. the transaction of a general 
business of a particular kind, a “joint 
adventure” is usually, but not neces- 
sarily, limited to a single transaction, 
although the business of conducting it 
may continue for a number of years. 
—Ruby v. United ‘Sugar Cos., 8. A., 
109 P.2d 845. 

Mich. A. ‘joint. adventure” and a 
“partnership” are separate and, distinct 
legal relationships.—American Mut. Li- 
ability Ins. Co. v. Hanna, Zabriskie & 
Daron, 298 N.W. 296, 297 Mich. 599. 

Mont, It is sometimes difficult, and 
often unnecessary, to distinguish in 


1 differs 
principally in 


particular cases between ‘joint adven-— 


tures’’ since rela- 


Fa 


and ‘‘partnerships” 


\ 


joint adventurers and nature 
of their. association are so’ similar to 
those of ‘partners that their rights, 
duties and liabilities are to be tested by 
rules: which are closely analogous to, 
and generally substantially the same , 


as, those which peor ert. DEE ESBS AP ETT: 
_ Rae y. Cameron, 114 P.2d 1060. 


It is sometimes difficult and often un- 
necessary, to distinguish in particular 
cases. between “joint adventures’ and 
' “partnerships” since relations of joint 
adventurers and nature of their asso- 
ciation are so Similar to those of part- 
ners that their rights, duties and lia- 
bilities are to bé tested by rules which 
are closely analogous to, and generally 
substantially the same as, those which 
govern partnerships.—Rae y. Cameron, 
TAP 2d) LUCE: 

The outstanding difference between a 
“joint adventure” and a “‘partnership’’ 
is that the former relates to a single 
transaction, although it may compre- 
hend a business to be continued over 
several years, while the latter relates 
to a general and continuing business of 
a particular kind, although there may 
be a partnership for a single transac- 
tion, and because of limited scope of 
joint adventure, it is generally more in- 
formal than relationship between part- 
ners, and some incidents of partnership 
may not attach thereto.—Rae y. Camer- 

114 P.2d 1060. © 

Neb. A “joint adventure” is in na- 
a of “limited partnership”. ~ poulek 

City of Omaha, 299, N.W. 368. 

Vi the principal distinction ‘petween 
‘partnership’ and ‘joint adventure” is 
that. joint adventure may relate to 
single transaction.—Soulek v. City of 
Omaha, 299 N.W.- 368. 

The mere fact that contract provides 
for sharing of profits does not make it 
one of “Joint adventure”, but there 
must. also be some active participation 
in enterprise, some control of subject 
matter thereof or -property engaged 
therein and means employed to carry 
out common purpose, and some com- 
munity of interest in business in con- 
trol or management of which each par- 
ty to contract has a voice.—Soulek v. 
City of Omaha, 299 N.W. 368. 


Wash. A “joint adventure’ is in the 
nature of a partnership, and relations 
of parties in each of those associations 
are so similar that their rights, duties, 
and liabilities are generally tested by 
the same rules.—Paulson v. McMillan, 
2911P2d' 983: 


C.C.A.Va.. The mere. presence of a 
mutual or joint interest does not fur- 
nish basis for a “joint enterprise’”’.— 
Mayer. v.. Puryear, 115 F.2d 675. 

§ 16 

D.C.Wash. In order for a ‘‘joint ad- 
venture”. to exist, there must be an 
agreement to enter into an undertaking 
in the objects or purposes of which the 
parties to the agreement have a com- 
munity of interest and a common pur- 
pose in its performance, and each of 
the parties must have equal voice in 
manner of its performance and equal 
right of control over agencies used in 
its performance, and, although one or 
more of the parties may intrust per- 
formance to others, his rights in ulti- 
mate result and liabilities for negligent 
or wrongful performance remain the 
pauleas pane Star Ins, Co. y. Bean, 34 

F.Supp. 300. 

Ala. Upon, death of one party to ar- 
rangement whereby such deceased party 
furnished capital for greenhouse and 
nursery business and surviving party 
was to plant shrubs and plants and 
to superintend their care: and-mainte- 
nance, equity court properly ordered 
-sale of the property on petition of ex- 
ecutors of the deceased party and over 
objection of surviving party, on: ground 
that the arrangement was. a ‘joint ad- 
venture” and not a “partnership,” that 
the plants and shrubs were perishable, 
and that. sale was in the best inter- 
ests of all parties. :Code 1923, ; 5832. 
—Pfingstl y. Solomon, 197 So. 12, 

Ariz... Where three men, acting upon 
one man’s representations that they 
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“without. entering on 


leouia Joinery: ieee anes profit tfeaehe 
“organized a corporation and pooled 
‘certain of their respective assets for 
the purpose of developing and operat- 
ing) certain lands, the relationship of 
“Joint adventure” was created and last- 
ed at least until liquidation of the de- 
velopment company.—Waddell y, AONe 
aa 565, rehearing denied 109 P. 
Joint adventurers were bound to ex- 
ercise the utmost good ‘faith to third 
joint adventurer in the ofganization 
and operation of corporation which 
was formed to carry out their joint 
purpose.—Waddell v. White, 108 P.2d 
565, rehearing denied 109 P.2d 843. 
Ariz. W here defendant company 
which owned ice plant, and plaintiff's 
assignor agreed that plant should be 
operated by defendant, but that as- 
signor might contribute sum to en- 
largement of plant and that profits 
from its operations should be divided 
between assignor and defendant, in 
proportion to their contributions and 
that when lease was terminated, de- 
fendant would buy back assignor’s in- 
terest in plant, there was a “joint 
adventure’, and value of ice plant 
when operations were terminated was 
proportionate share of the value of 
the ice plant based on contributions 
by defendant and ‘assignor.—Ruby v. 
pa Sugar Cos. 8. Av, '109 ¢Pi2d 
Cal, App. To constitute a ‘joint ad- 
venture’, there must at least be a com- 
munity ‘of interest in the object of 
the undertaking, an equal right to di- 
rect and govern the conduct of each 
other with respect thereto, share in the 
losses if any, and close and even fidu- 
ciary relationship between the parties.— 
Beck v. Cagle,.115 P.2d 613. 


Mich. Whether the parties to a par-. 


ticular contract have’ created as be- 
tween themselves the relation of joint 
adventurers or some other relation de- 
pends upon their actual intention, and 
such relationship only arises when they 
intend to associate themselves as such. 
—Hathaway. v. Porter Royalty Pool, 
295 N.W. 571, 296: Mich. 90. 

Intention of parties to a particular 
contract to associate themselves to- 
gether as joint adventurers is to be 
determined in accordance with ordinary 
rules governing interpretation and 
construction of contract.—Hathaway. v. 


Porter Royalty Pool,, 295 N.W. 571, 
296. Mich. 90. 
Mont. LHssential elements of. ‘Joint 


adventure’ are intent of parties, a con- 
tract which may be inferred from con- 
duct or facts, contribution by each co- 
adventurer of, something promotive of 


‘the enterprise, joint proprietorship and 


control, and express or implied agree- 
ment for sharing profits and losses.— 
Rae v. Cameron, 114 P.2d 1060. 

Whether parties’ intended to engage 
in a “joint adventure” depends largely 
upon terms of particular agreement, 
construction which parties have given 
it, and nature of the undertaking, as 

well as other facts. —Rae vy. Cameron, 
114 P.2d 1060. 


_ Neb. In a joint adventure two par- 
ties combine their property, money, 
efforts, skill, or knowledge in a com- 


mon undertaking; a ‘Soint adventure” 
being defined as an enterprise under- 
taken by two or more persons to carry 
out a gingle business enterprise for 
profit.—Alexander -v. 
589. 

Generally, a joint adventure is: sub- 
ject to the same rules as a partner- 
ship, although a joint adventure, un- 
like a partnership, relates to a single 
transaction, though the business of 
conducting it to a termination may be 
continued. for several years.—Alexan- 
der v. Turner, 297, N.W. 589. 

Neb. A “joint adventure’ exists 
when persons embark on undertaking 
prosecution of 
business as. partners strictly, but en- 
gage in common enterprise for their 
mutual benefit.—Soulek y. City of Oma- 
ha, i299 N.W. 368. 

The mere pooling of property, money, 
assets, 


Turner, 297 N.W.’ 


skill. or knowledge does not’ 


PN “got fest 
create — beagint “adventure?.Soulek ave 
City of Omaha, 299. N.W. ony 

The absence of mutual a eTeSe: in) 
profits or benefits is conclusive that — 
“partnership” or “joint adventure” does 
not exist.—Soulek vy. City of Omaha, 299 
N.W. 368. 

The relationship of “joint adventure’? ms 
depends largely on legal intent as mani- 
fest from facts and circumstances in- ie 
volved in each Aaa ais rie 
v. ‘City of Omaha, 299\|N.W. 363. | 

To establish “joint Pliele ic parties... 
must enter into contract, express or im- 
plied, as joint owners or principals — 
Soulek vy. City of Omaha, 299 N.W. 368. 

To establish “joint adventure”, par- 
ties’ contract must be arrangement LOL yaa 
their mutual benefit, in pursuit (AOE a yt 
which each has equal voice, 
and authority, though performance BY 
be intrusted to one of them, and ere — 
must be community of interest in ob- 
jects and purposes of enterprise.—Sou. 
lek vy. City of Omaha, 299 N.W. 368. Abs aN 

Pa.Super. Where it appeared ‘that 
operator of store rented a portion of — 
the third floor to a tenant who sol ‘ 
electrical appliances, customer 
was standing in front of elevator en- | F 


elevator, when elevator 
opened; the tenant rapidly and with- 
out warning wheeled washing machine 
out of elevator, that in order to avoit 
being struck, the customer took two or 
three steps backwards and fell ove 
a platform scale. located about. six 
feet from entrance of elevator, th 
storekeeper was not liable on theor; } 
that storekeeper and tenant were en-)( 
gaged in joint enterprise: Vera 
Armstrong. 21 A.2d 650 Ps 
Wash. A “joint adventure” is not a 
status created or imposed iy Taw, Dut 


and arising wholly 
essence of epatract is that it binds bee 
ties who enter into it, and mere agree- Oi 
ment to accompany one another ‘upon y 
an excursion but without an intent t ‘ 
enter into mutually binding t 
tions is insufficient to create. the re- . ¢ 
lationship.—Paulson v. McMillan, pad ie 
Pi2d 1983. eR i k 
§ 17 Gs 


Neb. A “joint adventure” can exist 
only by voluntary agreement of parties 
thereto and cannot arise by mere op- 
eration of law. —Soulek wv. City of Ome ; 
ha, 299 N.W. 368. i 

To establish ~‘‘joint adventire’<? con pe 
tract need not be express, but may be 
implied wholly or partly from parti 
apparent purposes, acts and conduct 
Soulek vy. City of Omaha, 299 N.W. 3 


§ 
Neb. Where city ‘ 
such part of cost of federal works prog- 
ress administration’s projects for con- 
struction of city fire barn and extension 
and. repair of city garage as was not. 
supplied from federal funds, while such) 
administration agreed to furnish supers 
intendence, material, all labor and other 
items, city, had no right to hire or di- 
rect employees and no control over any 
business or means or agencies used to 
further such projects, and it did not 
pay timekeeper employed by such ad- 
ministration and had no right to dis- — 
charge him, tell him what to do or. 
where to go, supervise his work, or tell 
him how to travel from one job to an-. 
other or in what condition to keep bis ea 
automobile, city and such administra~ 
tion were not éngaged in “joint ad- 
venture’, so that city is not liable for. 
injuries to pedestrian as result of such © 
timekeeper’s negligent operation of au- 
tomobile in driving from one of such 
projects to the other.—Soulek y. City of 
Omaha, 299 N.W. adi 


Cal.App. . The tet ake atl or dis- 
solution of a partnership or joint ad- 
venture may take place by conduct in- 
consistent with its continuance.—Beck \ 
vy. Cagle, 115 P.2d 613. ‘a 

§ 24 & 

Ala. The relation between joint ad- 
yenturers is not terminable at pleasure 
of one of parties so long as the pur- 
pose of the joint adventure is’ unac- 

ll 


§ 24 


complished.—Pfingstl v. 197 
So, 12. 

If one of parties to joint adventure 
refuses to perform his obligations, the 
others may use due diligence to mini- 
mize the damage, or perhaps terminate 
their relations.—Pfingstl v. Solomon, 
197 So. 12. 


Neb. A contract of joint adventure, 
like a contract of partnership, fixing no 
date for its termination, does not en- 
dure for the life of the parties, nor 
for any longer time than their mutual 
consent, and may be dissolved by ei- 
ther party at his own will, at any 
time.—Alexander y. Turner, 297 N.W. 
589. 


Ala. 


Solomon, 


§ 29 
Where one of parties to joint 


adventure dies, the further management 


of the enterprise or its settlement, or 
thé right to possession and disposition 
of assets for purpose of making settle- 


ment, does not necessarily fall upon the 
- survivor, as_is generally the case where 


a partner dies and a partnership is 
thereby dissolved.—Pfingstl vy. Solomon, 
197 So. 12. 

The relation between joint adventur- 
ers does not always terminate with the 
death of one of the parties, as where 
the joint adventure was to -continue 
for a definite time or was _to accom- 
plish a definite purpose.—Pfingstl vy. 
Solomon, 197 So. 12. 

The death of one of parties to a joint 
adventure does not require an imme- 
diate disposition of the assets of the 


joint adventure or an accounting and 


‘settlement of its affairs which would 


be contrary to the terms or purpose 


of the contract, where the joint adven- 


ture could be continued by co-operat- 
ing with the proper representatives of 
the deceased party so that the proper- 
ty of the joint adventure would not 
be sacrificed or so that its purpose may 
be reasonably carried to a conclusion. 
‘—Pfingstl v. Solomon, 197 So. 12. ‘ 


as § 31 


erly credited to plaintiffs’ 


of association 


Cal.App. In suit to rescind contract 
between plaintiffs and 
defendant to collaborate in joint ad- 
venture to produce and market stories 
for radio broadcasting where defend- 
ant, filed cross-complaint for accounting 
as to undistributed funds allegedly re- 
ceived by plaintiffs from sales of stories 
under contract, money necessarily ex- 
pended by plaintiffs, on account of de- 
fendant’s breach of contract, was prop- 
account in 
determining amount of undistributed 
funds due defendant. Civ.Code, §§ 
eae 3406.—Dunn vy. Stringer, 107 P.2d 


- Where plaintiffs and defendant enter- 
ed into contract of association to col- 
laborate in joint adventure to produce 
and market stories for radio broadcast- 
ing, and defendant procured execution 
of contract by means of fraud, and 
breached contract by failing to perform 


its terms, in that manuscripts furnish- 


ed plaintiffs by defendant did not con- 
form to requirements of contract and 
were not supplied by defendant within 
time specified, plaintiffs were authoriz- 
ed to reseind contract for ‘‘failure of 
consideration” and because it was pro- 
cured by fraudulent representations. 
Civ.Code, §§ 1689, 3406.—Dunn vy. 
Stringer, 107 P.2d 411. 


_In suit to rescind contract of asso- 
ciation between plaintiffs and defend- 
ant to collaborate ip joint adventure 
to produce and market stories for 
radio broadcasting, proceeds received 
by plaintiffs from sales of stories prior 
to notice of cancellation of contract 
were properly included in accounting 
demanded by defendant under cross- 
complaint for accounting by plaintiffs 
as to undistributed funds allegedly re- 
ceived by plaintiffs from sales of 
stories under contract.—Dunn vy, String- 
er, 107 P.2d 411. 

Where trial court, upon demand of 
defendant in cross-complaint for ac- 
counting in suit to rescind contract of 
association between plaintiffs and de- 
fendant to collaborate in joint ad- 
venture to produce and market stories 
for radio braqadcasting, held that all 
money derived from sales of stories 
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had been properly distributed between 


parties, except a certain amount which 
was paid by plaintiffs, pursuant to 
terms of contract, for necessary ex- 
penses incurred on account of defend- 
ant’s failure to perform contract, it 
was proper to decree that no money 
was due defendant from _ plaintiffs.— 
Dunn y. Stringer, 107 P.2d 411. 

In suit to rescind contract of asso- 
ciation to collaborate in joint adven- 
ture to produce and market steries for 
radio broadcasting, where judgment 
was properly awarded to_ plaintiffs, 
manuscripts furnished plaintiffs by de- 
fendant should have been ordered re- 
turned by plaintiffs to defendant, al- 
though manuscripts were valueless for 
purpose of marketing them, where 
manuscripts might possess some value 
to defendant. Civ.Code, § 1691, subd. 
2—Dunn vy. Stringer, 107 P.2d 411. 


Mich. In suit by joint adventurer to 
have joint venture wound up with an 
accounting and to compel holder of 
mortgage on property of the joint ad- 
venturers to foreclose the mortgage, 
court could fot require foreclosure of 
mortgage but could determine amount 
due mortgagee, and for that purpose 
the mortgagee was an interested and 
“proper party.”—Bodman v. Harmon, 
294 N.W. 151, 295 Mich. 196. 

In suit by joint adventurer to have 
joint venture wound up with an ac- 
counting and to compel holder of mort- 
gage on property of the joint adven- 
turers to foreclose the mortgage, court 
determining amount due on mortgage 
could fix proportionate liability of each 
joint adventurer and could fix liability 
of the joint adventurers inter se in 
case one paid more than his share.— 
Bodman v. Harmon, 294 N.W. 151, 295 
Mich. 196. 


§ 35 

Ariz. The ordinary rule for ascer- 
taining the present worth of the inter- 
est of joint adventurer’s in assets re- 
maining of the adventure at its ter- 
mination, is a division of those assets 
in proportion to the original contri- 
butions by each of the adventurers.— 
Ruby v. United Sugar Cos., S. A., 109 
P.2d 845. 


Where defendant company which 
owned ice plant, and plaintiff's assign- 
or agreed that plant should be op- 
erated by defendant, but that assignor 
might contribute sum to enlargement 
of plant and that profits from its op- 
erations should be divided between 
assignor and defendant, in proportion 
to their contributions and that when 
lease was terminated, defendant would 
buy back assignor’s interest in plant, 
there was a “joint adventure’, and val- 
ue of ice plant when operations were 
terminated was proportionate share of 
the value of the ice plant based on 
contributions by defendant and as- 
signor.—Ruby v. United Sugar Cos., 8. 
A., 109 P.2d 845. 


. § 36 

C.C.A.S.C. Where parties to contract 
involving purchase of capital stock of 
a water power corporation entered. into 
a joint adventure in regard to a de- 
velopment, parties were bound to exer- 
cise utmost good faith as between 
themselves.—Murray v. Williams, 114 
F.2d 282. 


§ 38 
Mont. The rights, duties and liabili- 
ties of joint adventurers are governed, 
in general, by rules similar and analo- 
gous to those governing the corre- 
sponding rights, duties and liabilities 


‘of partners except as limited by fact 


that scope of joint adventure is nar- 
rower, and hence each of several joint 
adventurers has power to bind the oth- 
ers and to subject them to liability to 
third persons in matters strictly within 
scope of the joint enterprise.—Rae y. 
Cameron, 114 P.2d 1060. 

Neb. When two persons engage in 
a common enterprise, each has a right 
to demand the utmost good faith in all 
that relates to their common interest, 
since they stand in a fiduciary rela- 
tion and are bound by the same stand- 
ards of good conduct and square deal- 
ing as are required between partners, 
and such joint adventure continues 


‘the partnership has an 


rea 


until the enterprise has been complete-_ 
ly wound up and_terminated.—Alex- 


ander v. Turner, 297 N.W. 589. | 
If one of the parties to a contract, 
such as one of joint adventure, has the 
property in his control, and is re-. 
garded as a trustee, he will not be 
permitted to enjoy any unfair advan- 
tage because of his possession of the 
property.—Alexander y. Turner, 297 
N.W. 589. : y 
Neb. The flaw of partnership applies 
to questions arising between parties to 
joint adventure and among such par- 
ties in relation to third parties.—Sou- 
lek v. City of Omaha, 299 N.W. 368. 
Each member of “joint adventure” 
has dual status of principal for him- 
self and agent for other members.— 
Soulek y. City of ae 299 N.W. 368. 
4 


Neb. One paying joint liability of 
himself and associates in joint adven- 
ture or a debt incurred in their busi- 
ness is entitled to proportionate con- 
tribution from his associates, in ab- 
sence of contrary agreement—Soulek y. 
City of Omaha, Ae atok 368. 

9 ; 
' Ky. Where land was aequired by 
four brothers and house was erected 
under an oral agreement that each was 
to pay. his proportionate share of costs, 
and. rent was chargeable against two 
of the brothers who occupied the house, 
record justified chancellor’s determina- 
tion that each brother had fulfilled his 
agreement and was entitled to ‘one- 
fourth of net proceeds on sale of prop- 
erty after rent adjustment and pay- 
ment of court costs.—Smallwood_ y. 
Smallwood, 149 S.W.2d 8, 285 Ky. 723. 
§ 8144 

Neb. One party to a joint adven- 
ture may sue the other for a breach 
of the contract, and equity will or- 
der an accounting between the parties. 
—Alexander v. Turner, 297 N.W. 589. 


§ 84 

Neb. Where plaintiff, under a con- 
tract of joint adventure, purchased a 
majority of the stock of a corporation 
and caused the stock to be transferred 
to defendant, it being agreed that 
plaintiff should receive half of the net 
profits if defendant sold any of the 
stock, the defendant’s assigning the 
stock to a third person. as_ trustee 
for the corporation constituted a vio- 
lation of the contract, entitling plain- 
tiff to a dissolution thereof and to 
the issuance to him of certificates for 
one-half of the stock.—Alexander y. 
Turner, 297 N.W. 589. 

A joint adventure igs governed by 
the rule that where a partner wrong- 
fully disposes of property in which 
interest, or 
wrongfully surrenders partnership 
rights to third persons, a court of 
equity may dissolve the partnership 
and compel an accounting.—Alexander 
v. Turner, 297 N.W. 589. 


§ 96 

C.C.A.S.C. In action for breach of 
contract involving purchase of capital 
stock of a water power corporation, 
where parties to contract had entered 
into a joint adventure and issue was 
whether $400,000 was paid to defend- 
ants for stock or for engineering, eyi- 
dence justified aaa that notes or 
stock representing $400,000 were worth 
par at time of their delivery to defend- 
eatin v. Williams, 114 F.2qa 
Evidence sustained verdict for plain- 
tiff in action for breach of contract in- 
volving purchase of capital stock of a 
water power corporation, where parties 
to contract had entered into a joint 
adventure in regard to a development.— 
Murray v. Williams, 114 F.2d 282, 

Cal.App. In suit to rescind, on 
ground of alleged fraud by defendant, 
a contract of association between 
plaintiffs and defendant to collaborate 
in joint adventure to produce and mar- 
ket stories for radio broadcasting, evi- 
dence justified judgment for plaintiff 
on ground that defendant procured 
execution of contract by fraudulent 
representations, that defendant failed 
to fulfill contract, and that plaintiffs 
received nothing of value thereunder. 


‘ode, §§ 1689, 3406.—Dunn_ vy. 
y zinger, 107 P.2d 411. — yee 
: here complaint in suit to rescind 
- contract of association between plain- 
: _ tiffs and * defendant to collaborate in 
- «joint adventure to produce and mar- 
ket stories for radio broadcasting al- 
leged that defendant falsely represent- 
ed that he was possessed of unlimited 
material suitable for use in_ stories, 
and that he was able to and would 
furnish valuable personal service in 
preparing stories, that defendant re- 
fused to supply materials and co-op- 
erate with plaintiffs, and that defend- 
ant’s services under contract were 
valueless, complaint stated a cause of 
action for rescission, notwithstanding 
that it did not specificaHy allege that 
plaintiffs were pecuniarily damaged by 
fraud or as result of breach of con- 
tract. Civ.Code, §§ 1689, 3406.—Dunn 
v. Stringer, 107 P.2d 411. © 
In suit to rescind, for alleged fraud 
by defendant, a contract of association 
between plaintiffs and defendant to 
collaborate in joint adventure to pro- 
duce and market stories for radio 
broadcasting, evidence supported find- 
ing that manuscripts prepared by de- 
fendant and furnished to _ plaintiffs 
were valueless. Civ.@ode, §§ 1689, 1691, 
subd. 2, 3406—Dunn y. Stringer, 107 
Lap Xe ley ek Bf 


; N.Y.App.Div. In action for an ac- 
counting based upon an agreement of 
oint venture to carry on a finance 
usiness, evidence supported finding 
that plaintiff was entitled to an ac- 
counting, but plaintiff’s right to profit 
would terminate when he resigned in- 
stead of continuing to end of fiscal 
year as decreed at Special Term.—Gel- 
ler v.. Tow, 27 N.Y.S.2d 138, 261 App. 
Div. 773. = 


§ 

C.C.A.S.C. In action for breach of 
contract involving purchase of- capital 
stock of a water power corporation, 
where parties to contract had entered 
into a joint adventure, evidence held to 
raise a question for jury.—Murray v. 
Williams, 114 F.2d 282. 

§ 99 

Mich. Where Delaware contractor 
and Michigan finance company entered 
into joint venture for construction of a 
bridge in New York, in which state it 
was orally agreed that neither could 
obligate other by agreement _ without 
such other’s consent, whether Michigan 
company was liable for Wworkmen’s 
compensation insurance premiums on 
policies procured by the contractor 
without the Michigan company’s knowl- 
edge or consent was determined accord- 
ing to the law of New York.—American 
Mut. Liability Ins. Co. v. Hanna, Za- 
_briskie & Daron, 298 N.W. 296, 297 
Mich. 599. 

Where contractor and finance com- 
pany entered into a joint venture for 
eonstruction of bridge in New York 
and it was agreed that neither could 
obligate the other by agreement with- 
out such other’s consent, and contrac- 
tor procured worknten’s compensation 
insurance without knowledge or con- 
sent of finance company and contractor 
alone was given security incident to in- 
surance, and insurer in dealing with 
contractor had no knowledge of joint 
venture, finance company could not be 
held liable under New York or Michi- 
gan law for insurance premiums on 
ground that it impliedly consented to 
liability. American Mut. Liability Ins. 
Co. v. Hanna Zabriskie & Daron, 298 N, 
W. 296, 297 Mich. 599. 

Where contractor and finance com- 
pany entered into a joint venture for 
construction of a bridge in New York 
and contractor was obligated by the 
laws of New York to procure work- 
men’s compensation insurance, and did 
so without the finance company’s 
knowledge or consent, finance company 
could not be held liable for insurance 
premiums on ground that New York 
law required that such compensation 
be procured and that there was ‘“im- 
plied authority” by contractor to pro- 
cure such insurance in name of both 
finance company and contractor as 
joint adventurers, where the New York 
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law made no mention ag to who should 
pay for the insurance.—American Mut. 
Liability Ins. Co. v. Hanna, Zabriskie 
& Daron, 298 N.W. 296, 297 Mich. 599. 

Where contractor who was to do 
work and furnish equipment and fi- 
nance company which was to furnish 
funds entered into joint venture for 
construction of bridge in New York, in 
which state it was orally agreed that 
neither could obligate the other by 
agreement without such other’s consent, 
finance company, by endorsement of 
checks drawn by contractor for insur- 
ance obtained without knowledge or 
consent of finance company, did not 
thereby bind itself by “ratification” to 
pay for premiums on all insurance con- 
tracts procured by the _ contractor, 
where insurance company at time in- 
surance was contracted had no knowl- 
edge of any contractual relationship 
between the contractor and finance 
company and extended credit solely to 
the contractor.—American Mut. Liabil- 
ity Ins. Co. v. Hanna, Zabriskie & 
Daron, 298 N.W. 296, 297 Mich. 599. 

Mont. The rights, duties and liabili- 
ties of joint adventurers are governed, 
in general, by rules similar and analo- 
gous to those governing the corre- 
sponding rights, duties and liabilities 
of partners except as limited by fact 
that scope of joint adventure is nar- 
rower, and hence each of several joint 
adventurers has power to bind the oth- 
ers and to subject them to liability to 
third persons in matters strictly within 
scope of the joint enterprise.—Rae vy. 
Cameron, 114 P.2d 1060. 

Where third persons deal with a joint 
adventurer in good faith and without 
knowledge of any limitation on his au- 
thority, the law presumes him to have 
been given power to bind his associates 
by such contracts as are reasonably 
necessary to carry on the business in 
which the joint adventurers are en- 
gaged, and they become liable on such 
contracts notwithstanding express 
agreement amongst themselves that 
they should not be liable-—Rae vy. Cam- 
eron, 114 P.2d 1060. 

Neb. The law of partnership applies 
to questions arising between parties 
to joint adventure and among _ such 
parties in relation to third parties.— 
Soulek v. City of Omaha, 299 N.W. 368. 

The negligence of one of two joint 
adventurers will be imputed to both.— 
Soulek v. City of Omaha, 299 N.W. 368. 


JOINT-STOCK COMPANIES 


' § 2 

C.C.A.Mass. The powers of Massa- 
chusetts business trust were limited to 
those conferred by its deed of trust, 
but the instrument was to be consid- 
ered as analogous to a corporate char- 
ter and as broadly interpreted. G.L. 
(Ter.Ed.) Mass. c. 182, § 1 et seq.— 
Bomeisler v. M. Jacobson & Sons Trust, 
118 F.2d 261. 

Cal.App. A Massachusetts or busi- 
ness trust is an ‘association’? within 
statute permitting association to be 
sued by common name. Code Cir. 
Proc. § 388—Jensen v. Hugh Evans 
& Co., 108 P.2d 93. 


. § 40 

Iowa. Where declaration of trust ex- 
ecuted prior to deceased’s death by five 
defendants and deceased, who were 
trustees, provided that number of 
trustees should be not less than five 
nor more than seven and granted trus- 
tees broad powers as to interpreting 
instrument, action of defendants .who 
executed instrument, after deceased’s 
death, in adopting a motion at meet- 
ing of board calling for election of 
two trustees was an interpretation that 
there were two vacancies among trus- 
tees, and that such defendants had 
power to fill the vacancies, and the 
interpretation was within defendants’ 
power and contemplation of instru- 
ment.—Lambach v. Anderson, 293 N. 
W. 505. 

Where declaration of trust provided 
that a vacancy in board of trustees due 
to a trustee’s resignation, disability, 
death, removal or inability to act, 
might be filled by remaining trustees, 
and that if a successor were not ap- 


pointed by ‘remaining trustees within 


ey ‘ead or dle le 
p y e +4, § 60. ; 

60 days after vacancy occurred, a ma- _~ 
jority of holders of beneficiary units 

might appoint a successor trustee, and in 
defendants who executed instrument 
did not appoint a successor within 60 
days after deceased’s death, unit hold- — 
ers and such defendants had concur-— 
rent power to fill vacancy.—Lambach 
v. Anderson, 293 N.W. 505. * © 

Where declaration of trust executed 
prior to deceased’s death by five de- 
fendants and deceased, who were trus- 
tees, provided that number of trustees 
should be not less than five nor more 
than seven, the number to be deter- 
mined by trustees, and that in case of 
a trustee’s resignation, disability, 
death, removal or inability to act, re- 
maining trustees had power to ,appoin 
a successor, and that if a successor 
were not appointed by trustees with- — 
in 60 days after vacancy occurred, a = — 
majority of holders of beneficiary units 
might appoint a successor, and trus- — 
tees on May 27th increased their num- — 
ber from six to seven, unit holders ha 
no right on June 15th to fill vacancy ~ 
thereby created, and hence appointment — 
of plaintiff as a trustee by unit hold 
ers on such date was void.—Lambac 
vy. Anderson, 293 N.W. 505. < 

Where trustees and beneficiary unit 
holders in a_ business trust had the 
right to appoint a trustee to fill a va- 
cancy in board of trustees, and dec- 
laration of trust provided that trus- — 
tees were not required to meet to ex- — 
ercise their powers and duties and that ~ 
their assent to action pursuant to their — 
powers might be evidenced by telegram, © 
and a majority of trustees, by tele- 
phone conversations, voted for code- — 
fendant’s appointment as a trustee be- — 
tween 4 and 5 p. m. on June 15 and | 
evidenced their action by exchange of — 
telegrams on the following day, and ~ 
unit holders did not attempt to ap- — 
point plaintiff as trustee until several — 
hours after trustees had acted on June 
15th, codefendant’s appointment was 
valid.—_Lambach y. Anderson, 293 N. 
W. 505. 

Where majority of trustees of a busi 
ness trust acted to appoint codefendan' 
to fill a vacancy in board of trustees ” 
before action was taken by beneficiar: 
unit holders, who also had a right t 
fill vacancy, the fact that instrument 
accepting appointment was not execut- 
ed by codefendant until after execu- 
tion of similar instrument by plain- 
tiff, who was appointed by unit hold- | 
ers, did not affect validity of codefend- 
ant’s appointment where right of unit 
holders to act was conditioned solely 
upon failure of trustees to make an 


fin 


$e ee 


appointment.—Lambach y. Anderson, 
293 N.W. 505. ; 3 
§ 43 
C.C.A.Mass. Unanimity of trustees 


necessary to bind Massachusetts busi- 
ness trust may be achieved by subse-_ 
quent acts of ratification of acts of a 
single trustee. G.L.(Ter.Ed.) Mass. ec. — 
182, § 1 et seq.—Bomeisler v. M. Ja- 
cobson & Sons Trust, 118 F.2d 261. — 
Ratification by cotrustees of Massa- 
chusetts business trust of acts of a. 
single trustee may be inferred from _ 
knowledge of a course of dealing and 
failure to object to it. G.L.(Ter.Hd.) . 
Mass. ¢c. 182, § 1 et seq.—Bomeisler vy. 
M. Jacobson & Sons Trust, 118 .2d 
261. 


§ 51 

D.C.N.J. A stockholder association 
and a cooperative association which 
formerly existed under laws of Repub- — 
lic of Lithuania but which were dis- — 
solved by decree promulgated by 
Lithuanian Soviet Socialist Republic 
were without capacity to maintain a 
libel for possession of a ship and its ) 
eargo belonging respectively to such 
associations, since such associations 
were no longer in being within the 
territorial limits of their former ex- 
istence and therefore were not en- 
titled to extraterritorial rights.—The 
Denny, 40 F.Supp. ae 


C.C.A.Mass. In action by brokerage 
firm to recover amount advanced by 
firm in executing purchases and sales 
of contracts for future delivery of 


§ 60 
hides against Massachusetts business 
trust on order of only one trustee, evi- 
dence was sufficient to warrant finding 
by jury of knowledge and acquiescence 
on part of cotrustees so as to render 
the trust liable. G.L.(Ter.Hd.) Mass. 
. @ 182, § 1 et seq—Bomeisler vy. M. 
Jacobson & Sons Trust, 118 F.2d 261. 


Where according to deed of trust one 
of the purposes of Massachusetts busi- 
ness trust was to deal generally in 
hides, whether the purchase of con- 
tracts for future delivery of hides was 
within scope of business of the trust 
was for the jury, in action by broker- 

age firm to recover money. advanced. 

'  GiL.(Ter.Ed.) Mass. c. 182, § 1 et sea. 

- .-Bomeisler v. M. Jacobson & Sons 
Trust, 118 F.2d 261. 


Cal.App. In proceeding by third 
party claimants to determine rights to 
fund held by trustees of Massachusetts 
trusts, and upon which judgment credi- 

~ tors of Massachusetts trusts had caused 

execution and levy to be ‘made, third 
party claimants’ right to attack judg- 
ment against trusts for failure of 

_ judgment creditors to use correct name 
when suing trusts was “waived” by 
-counsel’s entry in such suit of stipula- 
‘tion for trusts.as designated in com- 
_ -plaint, and going to trial without ob- 
jection that trust was improperly des- 
ignated. Code Civ.Proc. §§ 434, 689.— 

Jensen v. Hugh Evans & Co., 108 P.2d 


34 
_ Under statutes, an action can_ be 
- brought and judgment entered against 
a Massachusetts trust as distinguished 
from the individuals acting as trustees. 
Code Civ.Proc. § 388; Gen.Laws 1937, 
Act 8447a, § 3—Jensen v. Hugh Evans 
eé& Co. 108 P.2d 93. 
In proceeding by third party elaim- 
o determine rights to funds held 
by trustees of Massachusetts trusts, 
and upon which judgment creditors of 
ay Massachusetts trusts had caused execu- 
tion and levy to be made, objection 
- that judgment was entered against 
trusts, rather than against individuals 
acting as trustees, was “waived’’ by 
_ appearance of trusts in action in which 
_ judgment was rendered, under common 
: or ‘trade name by which they were 
sued, without any objection that they 
did not have legal capacity to be sued 
as such. Code Civ.Proe. §§ 388, 689; 
, Gen.Laws 1937, Act 8447a, § 3.—Jensen 
vy. Hugh Hvans & Co., 108 P.2d 93. 
«Judgments recovered by substituted 
trustees of Massachusetts trusts, suing 
“on. behalf of said trust estate and of 
_;all purchasers or owners of beneficial 
aa ‘interests therein’’, for recovery on be- 
half of the trusts of moneys claimed 
to be due the trusts from former trus- 
tees because of mismanagement of af- 
fairs of trust, were assets of the trusts, 
and were subject to, lien of judgment 


ai against fhe aE SOE Ea v. Hugh 
ie Hvyans & Co., 8 P.2d 93. 
“ul Under execution statute, property 


held by business trust is subject to 
execution. Code Civ.Proc. §§ 388, 681 
— et seq.; Probate Code, § 732.—Jensen 
.v. Hugh Evans & Co.,/108 P.2d 93. 

In absence of exception in execution 
statute affecting property. of corpora- 
tion, association, or business trust, 
eourt would assume that none was 
intended and that execution statute was 
general in its application. Code Civ. 
Proc. § 681 et seq.—Jensen v. Hugh 
Evans & Co., 108 P.2d 93. 


Iu.App. In suit by holders of cer- 
-tificates of beneficial interests under a 
trust created pursuant to a reorganiza- 

tion plan upon foreclosure of trust 
te deed, to enjoin on grounds of fraud 
Mi sale of trust property by trustee and 
trust managers, and for removal of 
trust managers, wherein certificate 
holders alleged that trust managers 
were acting pursuant to secret agree- 
ment with unknown persons to sell 
property to such persons at lowest pos- 
sible price, but allegations as to specific 
offers indicated that managers were at- 
tempting to get best possible offer, 
and certificate holders merely alleged 
generally that higher offers had been 
made by other persons, general allega- 
tions of fraud were insufficient—Blume 
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Tex.Civ.App. The statute permitting 
a private corporation, association, or 
joint-stock company to be sued in any 
county in which the cause of action, or 
a part thereof, arose, permits action to 
be brought in county wherein some 
part of the transaction creating the 
primary right, or some part of the 
transaction relating to breach of that 
right, occurred. Rey.St.1925, art. 1995, 
subd. 23.—Transit Grain & Commission 
Co. v. Snapp, 148 S.W.2d 233. 


JOINT TENANCY 


‘ § 1 

Cal.App. A ‘joint tenancy” is an es- 
tate held by two or more persons joint- 
ly which on the death of one vests in 
the survivor or survivors until there 
is but one survivor, whereupon it vests 
in such sole ‘survivor absolutely.— 
Forbes v. Board of Missions of M. E 
Church, South, 104 P.2d 111, 

Minn. To constitute a “joint ten- 
ancy’, there must be unity of interest, 
title, time, and possession, and if any 
of those elements is lacking, the estate 
is not one in joint tenancy.—Greiger Y. 
Pye, 297 N.W. tho tas 


Ill.App. A joint bank account cre- 
ated by deposit on July 15, 1916, was 
not affected by 1917 statute governing 
joint accounts. Laws 1917, p. -557, § 
1, Smith-Hurd Stats. c. 76, § 2 note.— 
In re Halaska’s Estate, 30 N.H.2d 117, 
307 Ill.App. 183. 

Or. The prior statute providing that 
a conveyance to two or more creates 
a tenancy in common unless expressly 
declared joint tenancies, and later stat- 
ute abolishing joint tenancies are both 
in effect unless there is an absolute 
inconsistency between provisions of the 
two statutes, in view of presumption 
that prior statute was not specifically 
repealed by later statute, and presump- 
tion arising from fact that both. stat- 
utes had been referred to by the courts 
as still in effect. O.C.L:A. §§ 70-108, 
EO ah GLA v. Hrickson, 115 P.2d 

The abolition by statute of joint ten- 
ancies even in absence of a saving 
clause permitting the creation thereof 
by express words ‘must be construed 
as an abolition of joint tenancy at 
common law and not as_ prohibition 
of right of survivorship if created by 
express words ‘which right may exist 
without all of the incidents of technical 
‘Joint tenancy”. O.C.L.A. §§ 70-108, 
tO pla aalekson y. Hrickson, 115 P.2d 

Although technical joint tenancy is 
abolished by statute, the right of testa- 
tors and grantors to effectuate their 
intention by express words still ex- 
ists at least to extent of creating di- 
rectly a right of survivorship analogous 
to the incident of common law “joint 
tenancy”? and as so construed statutes 
in effect provide that joint tenancy is 
abolished, and all persons having an 
undivided interest in realty are to be 
deemed tenants in common except 
where right of survivorship is ex- 
pressly declared, O.C.L.A. §§ 70-108, 
70-205.—Hrickson v. Erickson, 115 P. 
2a 172. 


The word “deemed” within statute 
abolishing joint tenancies and provid- 
ing that all persons having an un- 
divided interest in realty are to be 
deemed tenants in common creates a 
rebuttable rather than a conclusive 
presumption, and while the word usual- 
ly implies a conclusive presumption, 
or an adjudication, it may connote a 
disputable one. O.C.L.A. § 70-205.— 
Erickson v. Erickson, 115 P.2d 172. 

The statute abolishing technical joint 
tenancies does not prohibit tenancy in 
common to two for life, or a contingent 
remainder in fee or a cross-contingent 
remainder in fee. O.C.L.A. § 70-205.— 
Hrickson v. Erickson, 115 P.2d 172. 

Pa.Com.Pl. The Act of March , 31, 
1812, 5 Sm.L. 395,.20 B.S. § 121, merely 
takes away survivorship as an incident 
of joint tenancy. It makes no change 
where it is expressly provided for by 
deed.—Lukae vy. Morris, 7 Sch.Reg, 241. 


held 
Stat, § 1344.—In re Ivers’ Estate, 104 
P.2d 467. 3 

Joint tenancy of an account in. a 
commercial bank does not of itself 
create the right of survivorship in one 
joint tenant upon the death of the oth- 
er. Rem.Rev,Stat. §.1344.—In re Ivers’ 
Estate, 104 P.2d 467. 

The right to create by contract a 
joint tenancy in a bank account with 
the incident of survivorship is not af- 
fected by statute abolishing the right 
of survivorship as it existed at com- 
mon law. Rem.Rev.Stat. § 1344.—In 
re Ivers’ Hstate, 104 P.2d 467. 


4 
C.C.A.9. In California the survivor 
of a joint tenancy holds, the full es- 
tate by virtue of the original grant 
of joint tenancy and not as a “trans- 


feree’’ from the deceased cotenant. St. 
Cal. 1937) 9.88208 245) 2St.Cal 19385, 
p. 1269, § 2(5).—Tooley -v. Commis- 


eon of Internal Revenue, 121 F.2d 

Cal.App. Where one of the parties 
to a “joint tenancy” dies, he merely 
drops out of the title and his inter- 
est ceases, and the title remaining, vests 
in the survivor under the original deed, 
since the theory of survivorship is that 
the fee title as a whole is vested in 
each of the tenants subject to the life 
estate of the others, and not that any ~ 
title is derived by the survivor from 
his deceased cotenant.—Forbes Vv. 
Board of Missions of M. EB, Church, 
South, 104 P.2a 111: 

Iowa. The doctrine of survivorship 
is not favored._Hruby v. Wayman, 298 
N.W. 639, 230 Iowa 653. 

Mich. Where money was deposited 
in three banks in the names of mother 
and daughter jointly with the right of 
survivorship, on the mother’s death 
bank accounts vested in the daughter 
as survivor and her gift of a part of 
such funds and promise to give more 
to other children, being without con- 
sideration, did not make survivor lia- 
ble, for the remainder, notwithstanding 
that survivor admitted that such was 
the mother’s intention, Comp.Laws 
1929, § 12068, as amended by. Pub. 
Acts 1937, No. 286.—MFKrank v. Schultz, 
295 N.W. 374, 295 Mich. 714. 

Mich. Where bank accounts were 
carried in the names of brothers, eith- 
er or survivor, .mortgage designated 
mortgagees as the brothers, either or 
survivor, and other securities stood 
in the names of the brothers with 
rights of survivorship, the surviving 
brother took title as against contention 
that the brothers were partners.—Block 
ia Mere eere 296 N.W. 698, 296 Mich. 

Where two persons hold a real estate 
mortgage with right of survivorship 
in each of such mortgagees, the sur- 
vivor becomes possessed in his own 
right of full title to the mortgage.— 
Block y. Schmidt,+296 N.W. 698, 296 
Mich. 610. 

N.Y.App.Div. The legal effect of 
joint tenancy of realty was that, if ti- 
tle were not changed within the life- 
time of deceased joint tenant, title 
would pass by survivorship to surviy- 
ing tenant.—City of Corning v. Stirpe, 
27 _.N.Y.S.2d 418, 262 App.Div. 14. 

Or. Under deed providing that 
“srantees herein do-not take the title 
in common but with the right, of sur- 
vivorship, that is, that the fee shall 
vest in the survivor of the grantees” 
upon death of one of the two grantees, 
the other became the owner of the fee. 
O.C.L.A. §§ 70-108, 70-205.—Hrickson 
v. Erickson, 115 P.2d 172. 

Pa. Where joint bank account igs es- 
tablished and one of the two joint ten- 
ants dies, the surviving tenant. acquires 
right to immediate possession, owner- 
ship, and enjoyment of entire fund, and 
not the contribution of the deceased, 
joint tenant.—In re Cochrane’s Estate, 
20 A.2d 305, 342 Pa. 108. 

Pa.Orph, Property in a joint ac-. - 
count passes to the survivor not as a 
legacy but by operation of law under, 


the | law of Com 
Pennsylvania relating to 
est —In re Lamberton’s E 
te, 23 Erie 1 ~ 


with right of survivorship in a bank 


account, that any joint tenant or the 


survivor may withdraw all or any part 
of the fund, does not change the con- 


clusion that the survivor’s rights were 


increased by his cotenant’s death. Such 
a contract is dual: it creates the joint 
estate, and also provides for terms of 
the relationship between bank and joint 
depositors. While, as between bank 
and joint depositors, payment by bank 
to one would acquit the bank; it would 
not change ownership of the amount 
paid as between the joint tenants.—In 
re Cochrane’s Hate 56 Montg. 389. 


D.C.Mich. Under Michigan law, when 
a bank deposit is i 


and in form to be paid to either or 
the survivor of them, the deposit and 
any additions thereto made by either 
of such persons prima facie become the 
property of such persons as “joint ten- 
ants”, payable to either during the 
lifetime of both or to the survivor 
after the death of one of them. Comp. 
Laws Mich.1929, § 12063, as amended 
by Pub.Acts§ Mich.1937, No. 
Schrage v. Schram, 39 F.Supp. 906. 

Where decedent opened savings de- 
posit account in name of herself or 
the plaintiff in form to be paid to ei- 
ther or the survivor of them, fact that 
no money was deposited nor with- 
drawn by plaintiff during decedent’s 
lifetime and that plaintiff did not sign 
bank signature card did not overcome 
presumption that the account Was a 
“joint account” which under Michigan 
law was payable to the plaintiff on 
death of the decedent. Comp.Laws 
Mich.1929, § 12063, as amended by 
Pub.Acts Mich.1937, No. 286.—Schrage 
v. Schram, 39 F.Supp. 906. 

Cal.App. The test of person’s compe- 
tency to create joint tenancy with right 
of survivorship is whether he was men- 
tally competent to deal with subject 
before him with full understanding of 
his rights and actually understood na- 
ture, purpose, and effect of what he did. 
—Maxon v. Avery, 110 P.2d 446. 


In action by incompetent’s guardian 
to set aside joint tenancy and quiet 
title to note and trust deed, executed by 
purchaser of ward’s ranch to ward, his 
wife, and defendant as joint tenants, 
with right of survivorship, evidence 
held sufficient to sustain trial court’s 
finding as to ward’s mental competency 
at- time of such transaction.—Maxon y. 
Avery, 110 P.2d 446. 


Cal.App. Joint tenancies were fa- 
vored at common law, but California by 
statutes, defining joint tenancy and 
tenancy in common, have adopted an 
opposite rule. Civ.Code, §§ 683, 686.— 
Reiss y. Reiss, 114 P.2d 718. 


Ill.App. The right of joint tenancy 
in personal property, including bank 
accounts, with full right of survivor- 
ship, was creatable by contract prior 
to 1917 statute governing joint ac- 
counts. Laws 1821, p. 14, § 2; Laws 
1917, p. 557, § 1, Smith-Hurd_ Stats. 
c. 76. § 2 note.—In re Halaska’s Estate, 
30 N.E.2d 117, 307 Ill.App. 183. 

Iowa. The statute providing that 
bank deposit, payable to either or sur- 
vivor of two named depositors, may be 
paid to either, was enacted to protect 
banks in payment of funds, and does 
not affect their title to deposits or de- 
termine depositors’ legal rights as be- 
tween themselves, and it does not ren- 
der survivor of two holders of joint 
certificates of deposit absolute owner of 
money deposited. Code 1939, § 9267.— 
Sinift v. Sinift, 293 N.W. 841. 

The mere fact that bank deposit ac- 
eount, either time or checking, is joint 
one from which either depositor may 
draw or demand payment, does not 
prove any ownership of deposit in non- 
depositing payee, if evidence is to con- 
trary.—Sinift v. Sinift, 293 N.W, 841. 

Mich. Survivorship rights in person- 
alty may be created by agreement of 


uy INT TENANOY — 


_Pa.Orph. A provision, in a contract 
with a bank, creating a joint estate 


made in the name | 
-of the depositor or any other person, 


286.—_ 


2 " 


the parties—Weiser y. Laszlo, . 
W. 122, 295 Mich. 138. eee 
Mich. In action to quiet title to real 
estate, evidence held to indicate inten- 
tion on part of owner of realty to 
create a “joint tenancy” with right of 
survivorship therein by having a deed 
drawn conveying realty to scrivener 
and another deed conveying the land 
from scrivener to owner and a third 
person as joint tenants.—Blodgett v. 
Snobble, 295 N.W. 192, 295 Mich. 374. 
Mich. Where mother who was phys- 
ically and mentally normal deposited 
moneys in names of mother and daugh- 
ter with right of survivorship, under 
amended statutes authorizing joint 
bank deposits, in absence of fraud or 
undue influence, deposits became, prima 
facie, joint property of mother and 


daughter with right of survivorship.. 


Comp.Laws 1929, § 12063, as amended 
by Pub.Acts 1937, No. 286.—¥Frank v. 
Schultz, 295 N.W. 374, 295 Mich, 714, 

Mich. In action for an accounting on 
theory that intestate and testator were 
partners, evidence that intestate and 
testator procured conveyance of farms 
to themselves with rights of survivor- 
ship precluded recovery on theory as- 
serted and established that testator 
upon death of intestate took sole title 
as survivor, notwithstanding that the 
deeds granted the property to testator 
and intestate and tneir heirs and as- 
signs instead of to them and the heirs 
of the survivor and that in none of the 
deeds was the word ‘‘joint” or the ex- 
pression “joint tenancy” used. Comp. 
Laws 1929, § 9865.—Block v. Schmidt, 
296 N.W. 698, 296 Mich. 610. 

A right of survivorship in personal 
property may be created by its owners, 
in absence of statutory restriction.— 
Block v. Schmidt, 296 N.W. 698, 296 
Mich. 610. 


Mich. Where grandfather, who had 
leased safe deposit box in his own 
name with granddaughter and her hus- 
band as deputies, was told by bank 
employee that if grandfather, grand- 
daughter and husband leased box as 
“Joint tenants by the entireties” sur- 
vivor could remove contents without 
order from probate court, grandfather 
said, ‘That is what I want’, original 
signature card was eanceled, and new 
card was issued bearing signatures of 
grandfather, granddaughter and hus- 
band, followed by the words “either or 
survivor’, ‘joint tenancy’? was created, 
and, on grandfather’s death, grand- 
daughter and husband could remove 
eontents of box.—Lilly v. Schmock, 298 
N.W.. 116, 297. Mich. 513. 

A “joint tenancy’? may be created 
with regard to nronertv in a safe de- 
posit box, notwithstanding absence of 
statutory authority for the creation of 
such an estate——Lilly v. Schmock, 298 
N.W. 116, 297 Mich. 513. 


Neb. The statute making deposits 
in name of two or more persons deliv- 
erable or payable to either or to their 
survivor, or survivors, payable to ei- 
ther of. such persons or to survivor or 
survivors in due course of business, 
is intended for protection of bank and 
also to fix property rights of persons 
named, unless contrary appears from 
terms of deposit. Comp.St.1929, § 8- 
164.—First Trust Co. of Lincoln vy. 
Hammond, 299 N.W. 496. 

N.Y.App.Div. The section of the 
Banking Law relating to repayment of 
joint deposits in savings banks is ap- 
plicable only to savings bank accounts 
and any conclusive presumptions given 
under such section do not apply to na- 
tional bank deposits, Banking Law, § 
239, subd. 3.—In re Riley’s Estate, 27 
N.Y.S.2d 176, 261 App.Div. 690. 

The section of the Banking Law re- 
lating to repayment of deposits stand- 
ing in names of joint depositors applies 
to national banks and creates a ‘‘rebut- 
table presumption” of ‘‘joint tenancy” 
jn case a deposit is made in the names 
of depositor and another person and in 
form to be paid or delivered to either or 
the survivor of them. Banking Law, § 
134,_In re Riley’s Estate, 27 N.Y.S.2d 
176, 261 App,Div. 690. 

Evidence was sufficient to rebut pre- 
sumption that national bank savings ac- 


294 N 


: 
se 


count deposit payable to decedent, her — 
sister, or the survivor was owned by de-_ 
cedent and the sister in ‘‘joint tenancy” 


and to sustain decree awarding the de- 
posit to administrator of decedent’s es- 
tate on ground that no “joint account’? 
was intended to be created by decedent — 
and that the money was deposited in 
names of decedent and her sister in or- 
der to facilitate payment of bills while 
decedent was in hospital. Banking) 
Law, § 134.—In re Riley’s Estate, 27 
N.Y-S.2d 176, 261. App. Div. 6902 55 tea 
N.Y.App.Div. The opening of a bank — 
account in the names of depositor and 
another person, and in form to be paid 
to either or the survivor of them, ¢re- _ 
ates a presumption that the interest of 
the parties is that of “joint tenants”, — 
but the presumption is not conclusive 
and may be overcome by proof that the 


Banking Law, § 239, subd. 3.—Gibbons _ 
v. Schwartz, 27 N.Y.S.2d 214, 261 App. — 
Div. 794. Fi 9 che 

N.Y.Sup. The statutory presumption 
that a bank deposit, made by a _per- - 
son in the names of himself and an- 
other person and in form to be paid 
to either or the survivor of them, is 
the property of both as joint tenants, 
is not conclusive during the lives of — 
such persons but may be overcome by 
evidence showing a contrary intention 
Banking Law, § 239.—Cart v. Cart, 2! 
N.Y.S.2d 58, 176 Mise. 457. Yee 

Ohio. The statutory provision that 


2a 
when. a deposit has been made in a 
bank in name of two or more persons 
payable to either or the survivor, such 
deposit may be paid to either of the © 
persons whether the other is living or 
not, was enacted solely for,benefit of 
the bank and not for depositor. Gen, _ 
Code, § 710-120.—Nichols v. Metropoli- 
tan Life Ins. Co., 31 N.H.2d 224, 137 J 
Ohio St. 542. | Be 
Pa.Com.P1. Where real estate is con- 
veyed to a man and woman living to- 
gether as husband and wife as tenants — 
by the entireties, and it thereafter ap- 
pears that the marriage was invalid be- | 
cause the woman’s husband by an 
earlier marriage, whom she Ddelieved 
dead, was in fact alive, the tenancy be- 
comes a joint one with right of sur-_ 
vivorship.—County Capital Building & 
Loan Ass’n v. Cummings, 55 York 20. | 
' RI. An agreement between alleged 
donor and a friend to hire and to hold 
certain safe deposit box in safe deposit 
company, as joint tenants, with the sur- 
vivor to have exclusive right of access 
thereto for any purpose including right 
to remove contents in case of the death 
of either, and that either of the tenants 
had the right to surrender the box, — 
did not, by itself, create a true “joint 
tenancy” as to the box, much less in the — 
contents. Gen.Laws 1938, ¢..431.—Mill- — 
man v. Streeter, 19 A.2d 254, reargu- — 
ment denied 21 A.2d 559. Lets 


; § 6 sie 

Wash. A bank account may take the 
form of a joint ownership with right — 
of survivorship annexed.—In re Ivers’ ~ 
Estate, 104 P.2d 467. ¥) . 

The intention of the parties is the 
controlling consideration in determin- ~ 
ing whether a joint tenancy in a bank 
account with the element of survivor- | : 
ship has been created by contract. ie 
Rem.Rev.Stat. § 1344.—In re Ivers’ Hs- 
tate, 104 P.2d 467. . : yee 

§& é Fs a 

D.C.N.Y. The law recognizes a joint ; 
tenancy, in personalty.—Speaker vy. 
Keating, 36 F.Supp, 556. 

Mo.App. The statutes relating to de- 
posits in the names of more than one 
person, payable to either or the sur- 
vivor, presumptively establish joint 
ownership in the deposit, but the pre- 
sumption is rebuttable and may be 
overcome by evidence that the deposi- 
tors’ actual agreement, as between 
themselves, was that joint ownership 
was not in fact created. Mo.St.Ann, §§ 
5400, 5465, pp. 7611, 7660.—In re Geel’s 
Estate, 143 S.W.2d 327. 

N.Y.App.Div. There may be a joint 
tenancy in personalty or in a chose of 
action.—City of Corning y. Stirpe, 27 
NiY.S.2d 418, 262 App.Diy. 14. 


F 
2a 


§ 8 
N.¥.Sur. Joint ownership of a bank 
deposit does not differ from any other 
joint ownership, and, upon creation 
of a “joint account” in name of hus- 
band and wife, ownership of one-half 
of joint account vested in wife so that 
deposit to that extent was irrevocable 
so far as husband was concerned, since 
wife had a vested property interest 
therein.—In re Hoffman’s Hstate, 25 N. 
Nascd) oo9, Lid Mise. 607. 
Pa.Super. When one who had made 
a deposit in bank and another signed 
a joint account agreement, presumably 
thereby they created a “joint account”, 
a present joint interest in a chose in 
action, with the right of survivorship. 
-- —In_re Smith’s Estate, 15 A.2d 523, 
141 Pa.Super. 571. 
-R.I. A joint tenancy may be held 
by two or more persons in_personalty 
as well as in realty. Gen.Laws 1938, 
ce. 431.—Millman v. Streeter, 19 A.2d 
254, reargument denied 21 A.2d 559. 
In absence of statute, a true “joint 
tenancy’ has always been character- 
ized by the existence of unities of 
~ time, title, interest and possession.— 
' Millman v. Streeter, 19 A.2d 254, re- 
Uh argument denied 21 rou 559. 
) , \ 


- Cal.App. In order to create a ‘Joint 
_. tenancy” under statute, it is necessary 
that there be present the four unities 
-- of interest, of title, of time, and of 


: possession. Civ.Code § 683.—Reiss vy. 
= Reiss, 114 P.2da 718. 4 
Ill. To create an estate in “joint 


tenancy,” it is necessary that there be 


of time and unity of possession, and to 
- meet these essentials the several ten- 
ants must have one and same inter- 
est accruing by one and same convey- 
- ,anee commencing at one and same time 
and held by one and same undivided 
possession.—_Hood vy. Commonwealth 
‘Trust & Savings Bank, 34 N.E.2d 414, 
376 Ill. 413. 
i Neb. A “joint tenancy’ must be 
ereated in two or more persons at the 
_ same time by the same conveyance, 
and the holders of such an estate must 
be given an equal and like interest 
therein and be given equal right to 
- possession of the corpus of the es- 
y toe suena v. Mikulski, 297 N.W. 
em OOD. 2 
The creation as well as the con- 
tinued existence under the common law 
; of an estate in ‘joint tenancy’’, as al- 
lowed to exist in Nebraska, requires 
' a unity of possession, interest, time, 
and title in all holding an interest in 
such estate-—Stuehm v. Mikulski, 297 
eo ON.W. 595. 
'. Or. For a technical “joint tenancy” 
at common law, it was necessary that 
au tenants should have same interest, that 
4 interest must accrue by same convey- 


nh en 


- anee, that interest must commence at 
3 same time, and it must be held by same 
:: undivided possession.—Hrickson v. 
a Erickson, 115 P.2da 

" Pa. There would have been no ‘joint 


in bank accounts if the in- 
__ terests of the contributors to the ac- 
_ counts had not been equal, with the 
4 whole going to the survivor.—In re 
q v oases Hstate, 20 A.2d 305, 342 Pa. 
Ra 


_ tenancy” 
+ 


The interests of joint tenants are 
equal, they own the half or part and 


. _ the whole, per my et per tout, and 
there is a unity of interest, title, time, 
Ae and possession.—In re Cochrane’s Es- 


mi tate, 20 A.2d 305, 342 Pa. 108. 
“A Pa.Orph. Inasmuch as bank account 
was not in the names of both parties 
but in the name of Mr. Throne alone, 
a nor was there anything to show the le- 
gal requirements of survivorship, there 
t ‘was not a joint account with right of 
survivorship.—Inf re Throne’s Estate, 49 
Dauph. 251. 


. § 10 

Cal.App. A joint tenancy may be 
terminated by the transfer without con- 
dition to a third party of one joint 
tenant’s interest in property.—Reiss 
yv. Reiss, 114 P.2d 718. 

An estate in joint tenancy may be 
terminated by destroying one or more 
of the four unities of interest, of title, 
of time, and of possession necessary 
to the creation of such estate, Civ. 


unity of interest, unity of title, unity . 
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JOINT TENANCY 


Code, § 683.—Reiss v. Reiss, 114 P.2d_ 
718. 


Minn. Genera -y, a joint tenant may 
dispose of bis share in the joint prop- 
erty and convey it to another, and 
such conveyance results in the sever- 
ance or termination of the joint ten- 
ancy.—Greiger v. Pye, 297 N.W. 173. 

Where daughter and mother became 
joint tenants, subject to mother’s life 
estate in the realty, and daughter 
thereafter conyeyed all interest in the 
realty to mother, and following day 
mother conveyed realty to daughter 
and her husband, subject to life estate, 
and the mother died, thus eliminating 
her life estate, the result was a sever- 
ance or termination of the joint estate. 
—Greiger v. Pye, 297 N.W. 173. 

N.Y.Sup. Equity has the right to 
dissolve jointly-owned bank accounts 
by severance or partition, where the 
status of the parties who established 
such account has changed to a degree 
where they can no longer enjoy the 
joint benefits originally contemplated. 
—Cart-v. Cart, 28 N.Y.S.2d 58, 176 
Mise. 457. 

N.Y.Sup. Where plaintiff, prior to 
celebration of civil ceremony of mar- 
riage to defendant, deposited her own 
money in a joint bank account in the 
names of herself and defendant, to be 
used jointly by the parties after per- 
formance of a contemplated rabbinical 
marriage ceremony, which was never 
celebrated, upon failure of the mar- 
riage to be consummated by either a 
rabbinical marriage or cohabitation, the 
purpose for which the bank account 
was opened failed, and distribution of 
the account must be determined by 
the realities of ownership thereof.— 
moe vy. Cart, 28 N.Y.S.2d 58, 176 Mise. 


Where plaintiff, prior to performance 
of civil ceremony of marriage to ‘de- 
fendant, deposited her own money in a 
joint bank account subject to with- 
drawal only upon the _ signatures of 
both herself and defendant, intending 
such monies to be used for the joint 
benefit of the parties after consum- 
mation of a contemplated rabbinical 
marriage, which was never performed, 
the subsequent annulment of the mar- 
riage at plaintiff’s instance constituted 
such a change of status as entitled 
plaintiff to a dissolution of the account 
and an adjudication that all the pro- 
ceeds thereof belonged to plaintiff— 
rae vy. Cart, 28 N.Y.S.2d 58, 176 Mise. 

N.Y.Sur. The right of a joint tenant 
to dispose of his undivided interest is 
unrestricted and may be exercised in 
form of a sale, assignment, gift, mort- 
gage, or pledge.—In re Hoffman’s Ds- 
tate, 25 N.Y.S.2d 339, 175 Mise. 607. 

Where joint tenant of bank account 
deposited as security for loan a _ bank 
book containing the joint account and 
written order, thereon in amount of 
loan, such deposit constituted a valid 
“pledge’, giving to pledgee a lien on 
account enforceable in equity against 
joint tenant or his estate, and thereby 
destroying joint tenancy, at least, to 
extent of amount pledged if that 
amount did not exceed pledgor’s share 
of joint account.—In re Hoffman’s Es- 
tate, 25 N.Y.S.2d 339, 175 Misc. 607. 

A pledge of joint bank account, made 
by one of the two joint tenants as 
security for loan to such cotenant, was 
binding only to the extent of the pled- 
gor’s one-half interest in account and 
did not constitute a “pledge” as to oth- 
er cotenant’s one-half share of account 
in the absence of assent or ratification 
on his part.—In re Hoffman’s Estate, 
25 N.Y.S.2d 339, 175 Misc. 607. 

Where joint bank account was 
pledged by one of two cotenants as 
security for loan to him, the fact that 
form of the bank book evidencing the 
account did not disclose fact that\ it 
constituted a joint account and that 
pledgor was not the sole owner thereof 
would not operate to give pledgee a 
lien upon more than the pledgor’s share 
of the account, since inquiry at bank 
would have disclosed other cotenant’s 


interest in the account.—In re Hoff- 
man’s WHstate, 25 N.Y.S.2d 339, 175 
Misc. 607. 


him, 
joint tenancy, 

only to extent 
share of accoun 
or ratification on part of poLene ay and, 


upon pledgor’s death before ma urity 
of loan secured by pledge, pledgors 
cotenant was Seuee a ia eon 
share of account free of pleagee - 
—In re Hoffman’s Hstate, 25 N.Y.S.2d 
339, 175 Misc. 607. i 

Ohio App. A joint running stock ac- 
count in a mutual savings and loan 
company, definitely limited to two nam-~- 
ed persons or the survivor, is not sub- . 
ject to assignment by one of such joint 
owners, in absence of language in the 
contract expressly or by implication 
granting such  right——Schwartz _ Vv. 
Sandusky County Savings & Loan Co., 
30 N.B.2d 556, 65 Ohio App. 437. : 

Or. A technical joint tenancy at com- 
mon law may be severed inter vivos 
by the acts of one joint tenant in sell- 
ing his interest, or by the levy and sale 
thereof upon execution by the credi- 
tor of one.—Erickson v. Hrickson, 115 
P.2d. 172. 

Pa.Com.Pl. A joint tenancy is sev~ 
erable by the action, voluntary or in- 
voluntary of any one of the parties.— 
Lukac vy. Morris, 7 Sch.Reg. 241. — 

Wis. A joint tenancy would be ter- 
minated and the right of survivorship 
defeated by the voluntary transfer by 
one joint tenant of title to his interest. 
—Goff v. Yauman, 298 N.W. 179, 2387 
Wis. 643, 134 A.L.R. 952. 

The application by joint tenant for 
old age assistance, the grant thereof 
and aceeptance of assistance constituted 
a “contract”? between joint tenant and 
board granting assistance on the only 
terms the board, under statute provid- 
ing for the filing of a lien as security 
for repayment thereof, could grant as- 
sistance, and hence joint tenant there- 
by consented to the lien and termi- 
nated the joint tenancy by her own 
voluntary act. St.1939. § 4926(4).— 
Goff v. Yauman, 298 N,W. 179, 237 
Wis. 643,134, A. LR: 9625 2° 


§ 11 

Minn. Where daughter and mother 
became joint tenants, subject to moth- 
er’s life estate in the realty, and daugh- 
ter thereafter conveyed all interest in 
the realty to mother, and following day 
mother conveyed realty to daughter 
and her husband, subject to life estate, 
and the mother died, thus eliminating 
her life estate, the result was a sever- 
ance or termination of the joint es- 
tate.—Greiger v. Pye, 297 N.W. 173. 

Where daughter and her mother be- 
came joint tenants, subject to mother’s 
life estate in the realty, and daughter 
thereafter conveyed all interest in the 
realty to her.mother, and following 
day mother conveyed realty to daugh- 
ter and her husband, subject to life es- 
tate, joint tenancy was not of the in- 
destructible type, since there was no 
showing of an intention to create an es-. 
tate by survivorship at all events.— 
Greiger -y. Pye, 297 N.W. 173. 

Joint tenants by their mutual agree- 
ment may sever their joint temancies.—. 
Greiger v. Pye, 297 N.W. 173. 

N.Y¥.Sur. Although survivorship is. a, 
characteristic of “joint tenancy’, a 
joint tenancy may be terminated. or- 
severed before such right accrues by- 
the act of either joint tenant by trans- 
fer or conveyance of his interest.—In. 
re Hoffman’s Estate, 25 N.Y.S.2d 339, 
175 Mise. 607. ¥ 

Although joint tenant of bank deposit - 
could destroy the joint ownership in 
entire deposit to extent of his with-— 
drawals of no more than his equal 
share thereof, such joint tenant could: 
not by withdrawing the entire deposit 
destroy the ‘‘joint tenancy” or title of: 
his cotenant as survivor with respect 
to such cotenant’s one-half share there-_ 
of.—In re Hoffman’s Hstate, 25 N.Y.S. 
2d 339, 175 Mise. 607. ‘ 

Where joint tenant of bank account 
deposited as security for loan a bank 
book containing the joint account and 
written order thereon in amount of 
loan, such deposit constituted a, valid, 


_gsion thereof. 


1 
amount did not exteod 


-cotenants, 


Sd : 
pledgee a lien on 
n equity against 


C n 
destroying joint tenancy, at 
extent of amount pledged 
I pledgor’s share 
of joint account.—In re Hoffman’s Hs- 
tate, 25 N.Y.S.2d 339, 175 Misc. 607. 


§ 12 ; 

Pa. The rights of each of tenants to 
joint bank account are the same even 
where one contributes the entire sum to 
the account, and the one who makes 
such a contribution, by his act, makes 
an immediate gift to the other ten- 
ant.—In re Cochrane’s Estate, 20 A.2d 
305, 342 Pa. 108. 

Pa.Orph. Since Blackstone, the inter- 
ests of joint tenants are not only equal, 
but one and the same; and this is so 
whether the joint estate be in real es- 
tate or in a bank account. Once the 
joint estate has been created, it is of no 
moment to inquire back into how much 


least, to 


‘of the whole each joint tenant con- 


tributed: whether an equal share with 
the others, or all, or nothing.—In re 
Cochrane’s Estate, ye Montg. 389. ~ 

5 


R.I. If one of several owners of 
realty in common or as joint owners, 
against whom a tax on realty is as- 
sessed, pays the full amount of the 
tax, in order to prevent the realty from 
being sold for payment of the tax, he 


has the right to be reimbursed by the , 


other or others for the proportionate 
share or shares of such other or others. 
—Caleagni v. Cirino, 14 A.2d 803. 

R.I. On an accounting between co- 
tenants, cotenant who had been oc- 
cupying property was not entitled to 
eredit for alleged expenditures for re- 
pairs to interior of property, where he 
had no receipt showing expenditures 
in detail, and item demanded was 
merely a lump sum based on his esti- 
mate of what he had probably spent 
over period of seven years.—Kahnov- 
sky v. Kahnovsky, 21 A.2d 569. 

Ordinarily a cotenant is not award- 
ed compensation for managing and ¢car- 
ing for joint property unless there is 
a direct agreement or mutual under- 
standing to that  effect—kKahnovsky 
v. Kahnovsky, 21 A.2d 569. 


§ 19 

Iowa. Generally, one who is under 
obligation to pay taxes on land, such 
as a cotenant, a lessee, a life tenant, a 
mortgagor, or mortgagee, eannot 
strengthen his title thereto by buying 
in the tax title when property is sold 
as a consequence of his omission to 
make such payment, and in such case 
sale will merely operate as a payment 
of taxes and title will be the same as it 
was before the sale except that lien 
for taxes is discharged, and effect of 
such principle, cannot be evaded by 
person under obligation to pay the tax- 
es by allowing the property to be sold 
to a third person and then purchasing 
it from him.—Koch v. Kiron State Bank 
of Kiron, 297 N.W. 450. 


§ 21 
RI. The statute setting out right 
of a cotenant to compel an accounting 
for use of common property by other 
cotenants gives a right of action where 


one or more of owners of common: 


property uses or has_ benefit thereof 
in greater proportion than his interest 
therein, and account to be rendered is 
of the use and profit of the common 
property. Gen.Laws 1938, c. 590, § 1. 
—Kahnovsky vy. Kahnovsky, 21 A.2d 
569. 

A cotenant seeking an accounting 
from the other cotenant, who has oc- 
cupied a part of common property, on 
ground that he has had an exclusive 
occupation of that part must show 
that he has been ousted from that part 
by other cotenant. Gen.Laws £933,.°¢:; 
590, § 1.—Kahnovsky v. Kahnovsky, 
21 A.2d 569. 

To establish an ouster of a cotenant 
as basis for compelling an accounting 
for use of common property by other 
definite facts must appear 
jn evidence showing wrongful dispos- 
session or exclusion pene common 
roperty of person entitle 0 posses- 
apne thon Gen.Laws 1938, c. 590, § 


» 


reeable 
oint tenant or his estate, and thereby — 


if that, 


to account for his occupancy of a 
portion of property was not thereby 
precluded from receiving credit for ex- 
penditures for taxes, water, insurance 
and repairs of an ordinary nature made 
to keep property in reasonable condi- 
tion. Gen.Laws 1938, ec. 590, § 1.— 
Kahnoyvsky vy. Kahnovsky, 21 A.2d 569. 

On an accounting between cotenants, 
eotenant occupying a portion of prop- 
erty was not entitled to an allowance 
for management of the property, in 
absence of evidence of date of perform- 
ance or value of work allegedly done 
in addition to general management of 
joint property.—Kahnovsky v. Kah- 
novsky, 21 A.2d 569. 


JUDGES 
§ 9 
Cal.App. The word “court’’ is com- 
monly used synonymously or _ inter- 
changeably with the word “judge.’’— 


In re Watkins’ Hstate, 104 P.2d 389, 
subsequent opinion 108 P.2d 417. 

Wash. superior court judge ‘oc- 
cupies a dual position, and is both a 
“state officer” and a “county officer”. 
—State ex rel. HWdelstein v. Foley, 107 
P.2d 901. { 

: § 10 

Ariz. Under the statute providing 
that in each county having a census 
enumeration of not less than 30,000 
jnhabitants, and a majority fraction of 
30,000, there shall be upon a petition 
therefor by the board of supervisors to 
the Governor and his approval, an ad- 
ditional judge of the superior court 
for each additional 30,000 inhabitants 
or majority fraction thereof, action of 
the board and the Governor are “con- 
ditions precedent” to the appointment 
of a second judge. Rev.Code 1928, § 
3689.—Collins v. Krucker, 104 P.2d 176. 

Under the statute providing that in 
each county having a census enumera- 
tion of not Jess than 30,000 inhabitants, 
and a majority fraction thereof, there 
shall be on a petition by the county 
board of supervisors to Governor and 
his approval thereof, an additional 
judge of the superior court for each 
additional 30,000 inhabitants or major- 
ity fraction thereof, on county’s popu- 
lation reaching requisite figure, duty 
of county board of supervisors to peti- 
tion for appointment of an additional 
judge, is not “ministerial,” but the 
petition by board for appointment of an 
additional judge and approval by _the 
Governor are discretionary, Rev.Code 
1928, § 3689; Const. art. 6, 5.— 
Collins y. Krucker, 104 P.2d 176. 


Ohio App. The Legislature has only 
such power over increasing beyond one, 
or diminishing to one, the number of 
judges of court of common pleas as is 
conferred by ‘constitutional provision 
authorizing such increase or decrease 
in number of judges of court of com- 
mon pleas. Const. art. 1, 2, 20; 
art. 4, §§ 1, 3, 4, 12, 15.—State ex rel. 
Gustafson vy. Krause, 34 N.E.2d_ 58, af- 
firmed 1 N.H.2d 937, 131 Ohio St. 97. 

When an additional judgeship is cre- 
ated in exercise of Legislature’s unlim- 
ited power, upon concurrence of two- 
thirds of members, to increase beyond 
one the number of judges of court of 
common pleas, the office is a legislative 
and not a constitutional office, and is 
not subject to rule of continuity ap- 
plicable to constitutional offices. Const, 
art. 4, § 15.—State ex rel. Gustafson v. 
Krause, 34 N.E.2d 58, affirmed 1 N.B. 
2a 937, 131 Ohio St. 97. 


§ 11 

N.Y.Sup. The Legislature had the 
power to create office of village police 
justice and it_ has the power to abolish 
such office. Const. art. 9, § 8; art. 6, 
§ 18.—O’€onnor vy. Greene, 21 N.Y.S.2d 
631, 174 Misc. 597. 

The Legislature had the power to 


q + te ¥@ * oa 
enact the statute permitting a village, 
other than a village of the first class, 
to abolish office of police justice, and 
a village board had power to pass_ 
resolution abolishing such office. Vil- | 
lage Law, §§ 40, 47; Const. art. 9, § 
Sueac. 6, § 18.—O’Connor vy. Greene, 
21 N.Y.S.2d 631, 174 Mise. 597. NE Ae 

_When a court is abolished, the tenure 
of the judge whether serving or not 
falls with it—O’Connor v. Greene, 21 
N.Y.S.2d 681, 174 Mise. 597. , 

Ohio App. The Legislature under its — 
power to diminish number of judges of 
court of common pleas upon concur- 
rence of two-thirds of its members may 
abolish continuity of office created by it _ 
at any time, provided office of incum- 
bent judge is not vacated. Const. art. t 
, § 15.—State ex rel. Gustafson v. | 
Krause, 34 N.H.2d 58, afirmed 1N.H.2d | 
937, 181 Ohio St. 97. ; 

The repeal of provisions of general 
code by virtue of which there had been ~ 
judges of the court of common pleas of — 
Cuyahoga county in addition to consti- 
tutional judge and enactment of new 
provision authorizing additional judges — 
was authorized by constitutional provi- 
sion permitting number of judges of 
court of common pleas to be diminished 
or increased. Act March 11, 1936, 116 © 
Ohio Laws, pt. 2, p. 176; Gen.Code, ay 
1532,.1532-11; Const.) art. 4.) §§- 37 15.0 0 
—State ex rel. Gustafson vy. Krause, 34 | 
N.W.2d 58, affirmed 1 N.E.2d 937, 131 
Ohio St. 97. peed = 

Under act repealing all laws provid- 
ing for judges in courts of common ~ 
pleas in addition to those required by 
constitution and providing that in © 
Cuyahoga county there should be addi- 
tional judges whose terms should begin — 
on different days, the exercise in act of 
constitutional power to increase and ~ 
decrease number of judges was not in- ie 
valid on ground that exercise of one 
power nullified exercise of the other, pone 
where exercise of power to diminish 
and power to increase became effective — 
at different intervals. Act March Res 
1936, 116 Ohio Laws, pt. 2, .p. 176; — 
Gen.Code, §§ 1532, 1532-11; Const. art. _ 
4, §§ 3, 15.—State ex rel. Gustafson v. 
Krause, 34 N.E.2d 58, affirmed 1 N.E.- 
2d 987, 131 Ohio ‘St.: 97. ‘ } 

The Legislature possessed constitu- 
tional power to terminate judgeships — 
previously created for court of com- 
mon pleas and to create new judge- 
ships, the terms of which would com- — 
mence on dates different from termi- — 
nated judgeships, irrespective of 
whether number of judges was in- _ 
creased or decreased or remained the | 
same, so long as terms of incumbent . 
judges were not vacated. Const. art. 4, — 
§ 15.—State ex rel. Gustafson v. Krause, _ 
34 N.W.2d 58, affirmed 1 N.H.2d 937,131 
Ohio St. 97. é J ; 


'y 


§ 12 ‘ 
La. A judge of civil district court 

for parish of Orleans had right to con- — 
tinue to discharge duties of such office 
after reaching compulsory retirement 
age of 80 years until it was claimed 
by his successor, and hence had right 
to question authority of any one claim- 
ing to be such successor and to chal- 
lenge Governor’s authority to appoint — 
successor in appointee’s suit for pos- 
session of such office, as exception of 
‘impeachment or suspension” in hold- 
over provision of Constitution does 
not mean retirement from office and 
judge does not become disqualified or 
incapacitated to discharge his duties 
immediately on reaching retirement age. aa 
Act No. 102 of 1928; Const.1921, art. : 
7, § 8, as amended; art. 19, § 6.—State a 
ex rel. Williams v. Cage, 199 So. 209. 
196 La, 341. 


La. A court which was called on by 
district judge whose oflice had been ya- 
eatea, to enjoin successor from enter- 
ing upon duties of the office could con- 
sider the question of title to office, and 
eourt’s action in granting injunction 
until judge’s title had been adjudi- 
cated in an intrusion-into-office suit 
brought by successor was improper.— 
Guillory v. Jones, 1 So.2d 65, 197 La. : 


165. 
§ 21 
La. Governor discharging duty un- 
der constitutional amendment creating aad 


© , ofa 


vacancy in office of district judge, and 
directing that Governor call an election 
in the ‘district for purpoSe of electing 
a judge, could dispense with an. elec- 

f tion and declare unopposed candidate 

‘ elected, when time allowed for an- 
nouncing and qualifying of candidates 
had expired. Const.1921, art. 7, § 31, 
as amended in 1940, see Act No. 387 
of 1940; art. 8, § 15, as amended in 
1934.—Guillory vy. Jones, 1 So.2d 65. 
HOP Tas) 5165. 


22. 

Fla. Where 4 federal census 
showed an increase in population of the 
Eleventh Judicial Circuit, so as to enti- 
tle circuit to two additional circuit 
judges, Governor properly appointed 
two additional circuit judges in 1940 
under commissions made to run_ until 
end of next ensuing sessiom of Senate 

unless appointment be sooner made and 
_ confirmed and consented to by the Sen- 


ate. Comn.Gen.Laws 1927, §§ 461, 464; 
vs ) Acts 1935,. ec. 170855 © Acts, 1937, Jc. 
edie Const: arte (418073 cart 5,0 $8 


_ 48, 45.—Advisory Opinion to Governor, 
' 2: S0.2d 378. : 
_. . Where an ad interim appointment of 
a circuit judge is legally made by Gov- 
- ernor to hold until end of next session 
of Senate, Governor must submit to 
- Senate at its next session an appoint- 
ment of a circuit judge for confirma- 
- tion, to fill such office for term contem- 
plated by the Constitution. Const. art. 
+45, §$§ 43, 45.—Advisory Opinion to Goy- 
+ © .ernor, 2° So.2da~378: ; 
; The ad interim appointment of a cir- 
- euit judge to hold until end of next 
session of Senate, and the subsequent 
appointment for confirmation by Sen- 
ate may be made by succeeding Gov- 
ernors, and, in such case, incumbent 
Governor makes an. appointment, and 
does not merely transmit to Senate for 
- confirmation name of judge who had 
been appointed ad interim, Const. art. 
5, §§ 43, 45.—Advisory Opinion to Goy- 
--ernor, 2 So.2d 378.~ 
~ Where 1940 federal census showed 
ah increase in population of the Hlev- 
-.enth Judicial Circuit, so as to entitle 
*  eireuit to two additional circuit judges, 
appointments of two additional judges 
in 1940 by-preceding Governor had re- 
‘lation only to ad interim part of. term, 
and, as full terms of additional judges 
should accord with six-year cycle be- 


year term 1941. 
>, Comp.Gen.Laws 1927, § 461, 464; 
a . Acts 1935, c. 17085, § 6; Acts 1987, c. 
Mae i77745 *Const. art. 4, § 7; ‘art. 5,. §§:3, 
. 38, 48, 45.—Advisory Opinion to Gov- 
Oi -pernor) 2. Soi2d 1378. 

W See Stackhouse v. The King [1941] 
-.3 Dom.L.R. 284. 


§ 25 

‘Local acts regulating trials of mis- 
uemeanors in Lawrence county and en- 
larging criminal jurisdiction of :coun- 
- . “ty court of that county is not. viola- 
tive of constitutional provision that 
judges of courts of record shall, have 
been citizens of United States and of 
Hy ' the state for five years next preced- 
Ap ing their election or appointment, and 
shall be not less than 25 years of age, 
% and shall be learned in the law; the 
wh A eounty court of Lawrence county, as 


Mah 


{: established for trial of misdemeanors, . 


not being a “court of record” within 


ie meaning of Constitution. Loc.Acts 
_ 1919, p. 86, as amended by Loc.Acts 
; 1920; Sp.Sess., p. 171; -Const:1901,°'§ 
“re 154. : 

—Ala, England v. State, 197 So. 365, 


‘ answer to certified question con- 
mee formed to 197 So. 369; 

Ala.App.- England v. State, 197 So. 
369, conforming to answer to cer- 

tified question 197 So. 365, 
Cal.App. In election contest preceed- 
ing, it could be assumed that an amend- 
ment to. Municipal Court Act’ coneern- 
ing qualifications of judges of munici- 
pal court of city of San Diego conferred 
no benefit upon contestee who was 
elected to office of judge of municipal 


to’ be required of a judge of municipal 
eourt of city of San Diego and of jus- 
tices and judges of certain other courts, - 
and to provide that a person possessing 
named qualifications is, in so far as 


such ‘subject matter is concerned, 
qualified to hold office of. judge or 
justice of named courts. Const. art. 6, 


§ 11, subds. 2,.3;.§ 23.—Chambers v. 
Terry, 104 P.2d 663. ‘ 
The section of Constitution concern- 
ing the establishment of 
courts is to be read in connection with 
section providing that. no. person shall 
be eligible to office of a justice or 
judge. of certain courts, including a 
municipal court, unless he.has been 
admitted to practice before Supreme 
Court for at least five years immediate- 
ly -preceding his election or appoint: 
ment to office. Const. art. 6, §§ 11, 23. 
—Chambers vy. Terry, 104 P.2d 663. 
The portion of Municipal Court Act, 
as existing in April, 1939, which pro- 
vides that judges of municipal. court 
of city of San Diego must have had 
at least five years’ active practice at 
law in the state prior to their election 
or appointment is uneonstitutional as 
an attempted exercise of a power which 


“had been expressly withheld from Leg- 


islature. Gen.Laws 1937, Act. 5238, § 
9.(a).;: Const. art. 6,°§ 11, subds.. 2\.3;., 
hw nee Pere Vepeberrys: L0G P.2d 


The section of Constitution ‘author- 


izing Legislature to -fix jurisdiction. of. 


municipal courts and powers, duties, 
qualifications, and responsibilities of 
judges thereof authorizes Legislature, 
notwithstanding any other provision 
contained in that article of the Consti- 
tution, to fix jurisdiction of such ,in- 
ferior or local courts as it may. pro- 
vide_ for in cities having municipal 
courts which are established in pursu- 
ance of the article, and ‘where such 
additional inferior courts are estab- 
lished, Legislature may fix - qualifica- 
tions of judges thereof. Const. art. 
oe 13.—Chambers v. Terry, 104 P.2d 


o 


Where contestee, who. was declared 
elected as judge of municipal court of 
city of San Diego at April, 1939, elec- 
tion had been admitted to practice law 
in California in June, 1931, and, aside 
from approximately five years of ju- 
dicial service, contestee had been en- 
gaged in general practice of law only 
for four years and seven months when 
elected, contestee was not, at time of 
his election, ineligible to hold office. 
Gen.Laws 1937, Act 5288, § 9(a); St. 
1939, p, 2122.—Chambers y, Terry, 104 

2d 663. 

_ Ohio. The statute, establishing qual- 
ifications for office of probate judge in 
each county having a separate probate 
court, which prescribes’ as test for 
qualification either training and. ex- 
perience by serving in office as probate 
judge immediately prior to election, in 
question, or admission to practice as an 


. attorney and counsellor at law, is not 


unconstitutional on ground that classi- 
fication is unreasonable or arbitrary, 
or on ground that statute does not have 
uniform operation throughout the state. 
Gen.Code, § 10501-1; Const. art. 2, § 
26; U.S.C.A.Const. Amend. 14, 1.— 
State ex rel. Lippincott v. Metzger, 29 
N.H.2d: 361, 187 Ohio St. 807) ; 
Pa.Super. A judge, on assuming ‘of- 
fice, is not required nor expected to re- 
sign, or refuse to accept, membership 
on the governing bodies of religious, 
charitable or educational institutions, 
but like other men he may perform such 


municipal 


‘quiring municipal judge of the village 


‘establishment (of 


‘sion that all 


‘et seq,, 10(a), 50 U.S.C.A.App, 


uh pica ey a 
; ty ional RAR TTL. SR ART PNY 
Minn. The statutory provision re- 


of Perham to be ‘a person learned in © ~ 
the law and duly admitted to practice: . 
as an attorney in this State’ is vio- _— i 
lative of constitutional provision that . 
every person who shall be entitled. to_ 
vote at any election shall be eligible. 
to any office which now is or hereafter ~ 
shall’ be elective by the people, and — 
municipal judge of village of Perham 
need not be an attorney at law. Laws 
Px.Sess., 1933-1934, c. 35, §§ 2,..3; 
Const. art. 7. § 7.State ex rel. Boedig-. 
heimer y. Welter, a8 N.W. 914. 
Pa. The statute prescribing mini- 
mum age of 35 years as one of the 
qualifications for magistrates is not 
invalid as being arbitrary and “capri- — 
cious’. 42 P.S. § 1048; P.S.Const, art. J 
5, § 12—Commonwealth ex rel. Kelley — 
vy. Keiser, 16 A.2d 307, 340 Pa. 59. ; 
Under constitutional provision for 
certain number of 
courts not of record which shall: be | 
held. by magistrates, Legislature was. - 


authorized to prescribe minimum age 


of 35 years as one of the qualifications 4 
for magistrates, since the constitution- _ 
al provision is not ‘“‘self-executing”’ and 


owers not expressly withheld from * 
egislature inhere in it: 42 PS. § © 
1048; P.S.Const. art. 5, § 12.—Com- 


monwealth ex rel. Kelley v.° 
16 A.2d 307, 340. Pa...59. : 
Under statute fixing age requirements 
for a magistrate, a magistrate who. 
lacked the required’ age of 385 years. a 
when his term. began was ineligible 
to hold. office, notwithstanding he at- 
tained the required age within five 
days thereafter, 42 P.S. § 1048.—Com- ~ 
monwealth ex rel. Kelley v. Keiser, 16 
A.2d 307, 340 Pa. 59. a 


Keiser, | 


§ 31, Lit g 
Or. Circuit judges as well as judges 


of the.Supreme Court must take and _ 


subscribe to oath of office provided by © 
the Constitution before entering upon 
duties of their offices. Const. Original 
art. “7, § 20% cart. 15," ,§2'St-State tex 
rel.. Smith v. Tazwell, 111 P.2d 1021." 
Pa. Under the constitutional provi- 
_tha judicial ‘officers before 
entering on the duties of their respec- 
tive offices shall take prescribed. oath 
and that any person refusing to take 
oath or. affirmation shall forfeit his. f 
office, the taking of the, oath is mere- 
ly a prerequisite for entering upon the. 
duties of the office not for holding it. 


P.S.Const. art. 7.—Commonwealth: ex _ 


rel, Kelley v. Keiser, 16 A.2d 307, 340 


Pa, 59. (a 


§ 38, : 
Fla. The issuance of a commission | ~ 
to a successor to a circuit court judge NY 
terminated the right of such former + - 
judge to continue the office. ‘Const.  ~ 
art. 16, § 14.—State ex rel. Stringer vy. 
Lee, 2'So.2d 127, : rai ae en 
Ohio App. The act providing for 
election of judges of court of common 
pleas of Cuyahoga county for terms 
beginning on different days in same. 
year does not violate constitutional pro- 


vision guaranteeing equal rotectio 
and’ benefits of the laws. Pas Mateh 
11,,.1936,) 116, Ohio. Laws, | pt,,.2) \p. 


176; Const. art. 1, .§ 2.—State ex rel, . 
Gustafson v. Krause, 34 N.H.2d 58 
affirmed 1 N.H.2d 937, 131 Ohio St. 97° 


Or, The amendment to Constitution 
providing term of office of circuit court 
judges did not repeal or amend any oth- 
er constitutional provision, and did 
not, change the length of term of judges 
from what it had been formerly, “Const. — 
Amended art. 7, § 1.—State ex rel. Smith -~ 

+ Tazwell, 111 P.2d. 1021, 


: § 43 : , 

Mass. A superior court judge’s ac- 
ceptance of a position as member of a 
local or of an appeal board created 
by the Federal Selective Training and 
Service Act would not ‘vacate’ the of- 
fice of judge of superior court by im- 
plied “resignation”. Federal Selective 
Training and Service Act of 1940, §§ 1 . * 
§§ 301 
Ce Yn 


. Io * 
Wat, ¥ 


the 
sio subjecting the go : 
_ state and judicial officers, except jus- ig 
tices of courts not of record, to im- 
yeachment for high crimes, misde-- 


~ So. 2d 


tthe constitutional provision ‘that no 
‘suit for removal shall work a_sus- 
- meanors, or malfeasance in office are. id 
those for whom members of the con- ‘state and district officers whose re- 
_stitutional’ convention had provided. moval must in the first instance be 
Const. art. 8, pt. 2, § 2—Holmes v.. sought in the district courts of their 
Osborn, 115 P.2d 775. domicile but it does not apply to a 
. The constitutional provision subject- 
ing the governor and other state and be effected only by a judgment of Su- 
judicial officers, except justices of preme Court which is vested with origi- 
=courts not of record, to iiapeachment nal jurisdiction of proceeding therefor. 
“eonfines the impeachment process to Const.1921, art. 9, §§ 5, 7.—Stanley v. 
state and judicial officers, both state Jones, 2 So.2d 45, 197 La. 627. 
and county, except justices of courts. In original proceeding in the Supreme 
not of record, and although the process Court by Attorney General for removal 


oa ones, 2 


gg cer v. 
BIGOT ake 


. 


the .peace, it is available as-against Jeged in petition for removal disclose 
ny all other elective constitutional officers. - sufficient cause for assigning a judge 
= gies art. 8, pt. 2, § 2.—Holmes v. of another district to supersede defend- 
; Ms yee 115 P.2d 775. ‘ - ant pending a final decision, the Su-. 
‘ee § 47 preme Court had jurisdiction to order 
_#_ La. In suit to remove judge from of- kien pete suspension. Const.1921, 
i fice, where petition set forth many acts art, 9 §§ 5, 7.—Stanley v. Jones, 2 So. 
yy to show a course of conduct, the arti: 94°45) 197 La. 627. 
eles of the petition were required to be ~~ { 


§ 48 j 
sidered as a whole as against ex- La. Incompetency or habitual drunk 


and if an article tended to support gre ficient if prov to require a 
other articles of the petition that al- idsincue frome vine a district. Eo 
leged a cause of action, the exception judge from office. Congt.1921, art. 9, § 
could not avail.—Perez vy. Meraux, 197 -1.—Stanley vy. Jones, 2 So.2d 45, 197 
_ So. 683, 195"La. 987. La. 627. ; : 


we 


e, “Allegations that judge caused parish Original proceeding in the Supreme 
” to pay for judge’s personal purchases,: Court by the Attorney General for re- 
we extorted a confession by physical abuse. moval of district court judge could be 


and illegally sentenced accused, wrong- based on offenses committed by the 
- fully released paroled prisoners, sus- judge prior to his present term of of- 
pended sentences, deferred sentences fice. Const.1921, art. 9, §§ 1. 5.— 


oe 


__ and paroled prisoners, had collections gtanley vy. Tones, 2 So.2d 45, 197 La. 
eg made from gambling houses and used 697, 

Bee ney: to purchase automobile, pur- ” nde constitutional provision that 
Ba 3? phe y oeesled himself so as to not all state and district officers ,. whether 
“ane e available for summary trial of elec- Gjected or appointed shall be liable to 
_ tion ceases, and rendered hundreds of ; ahd ‘| . ig- 
; + aah 4 ; : impeachment for high crimes and mis 
illegal divorce judgments in collusion demeanors in office, or for gross mis- 
3 with parties and stiqruels, hepeny conduct or habitual drunkenness, a dis- 
BS; eo hee oe ws Cole G Pee ee trict judge may be impeached and re- 
=. ea a: rom baie oa Gs ae moved not only for misdemeanors in 
es 1921, as eer ina oats Sad. 9, 88 1 ons - office, but also for gross misconduct, not 
ai; eae an “Me x, 1 7 So. eaee 195 L connected with the office. Const. 1921, 
Se 87. M Eau 9 0 o> “a art. 9, § 1.—Stanley v. Jones, 2 So.2d 
| i 45, 197 La. 627. 

_ La. An- original proceeding in the 8 49 


See Supreme Court by the Attorney General 
for removal of a. district court judge’ 
ane mee erage he Brome tt peels 

e judge had never been charged,’ he considered an error in judgment 
placed on trial, or convicted in the anq not sufficient. ground for removal 
criminal courts on any of the charges of judge from office, but a continuity 

+ out in_the petition. Const.1921, art. of ‘irregular and illegal acis might 

- §§ 1, 5.—Stanley v. Jones, 2 So. 2d show a cause of conduct justifying re- 

rt 197 La. 627. moval.—Perez v. Meraux, 197 So. 683. 

In original proceeding in the Supreme 195 La. 987. 

_ Court by the Attorney General for re- In suit to remove judge from office, 

_ . moval of district court judge, motion where petition set out many acts to 

POR Ibe 39 a5, not_ authorized. Const. show a course of conduct, it was not 
1921, art. 9, §§ 1, 5.—Stanley v. Jones, necessary that each act be a sufficient 
2 So.2d 45, 197 La. 627. ground for removal and it was_ sufli- 

In original proceeding in the Supreme cient that the petition as a whole set 
? Court by Attorney General for removal forth a cause of action.—Perez Vv. 
of district court judge, allegations of jeraux, 197 So. 683, 195 La. 987. 
: petition relating ey judge’s Oe ie xe ? § Es 
of bribes were sufficient as against ex- , : 
ception of vagueness. Const.1921, art. Rey Hk Ha Sea aie a eee aa 


; ear Bio ere y.,Jones, 2 So.2d 49. parish’ of Orleans after he reached com- 
Cat aa x i pulsory , retirement age of 80 years 
J In ‘original proceeding in the Su- was more than one year, Governor had 
_.. preme Court by Attorney General for yo authority to appoint successor, but 
removal of district court judge, allega- should have called special election to 
‘tion of petition charging that judge 11 vacancy, which occurred when judge 
falsified his expense account was suf- yeached such age, though he continued 
ficient as against ener of vague- to discharge duties of oflice until in- 
ness. Const.1921, art. 9, §§ 1,5—Stan- duction of his successor. Const.1921, 
ley v. Jones, 2 $0.24 48. 97, ae OTe art. 7, § 8, as amended; att. 7, § 69; 
“In ‘original proceeding in the Su- art, 19, § 6—State ex rel. Williams vy. 
preme Court by Attorney General for Cage, 199 So. 209, 196 La. 341. 
“removal of district court judge, where Phe constitutional provision that va- 
Attorney General alleged that expenses cancy in office of district judge shall 
claimed by judge were excessive, At- be filled by special_-election, where un- 
torney General would not be compelled expired portion of term is one year or 
to set out the excess in detail, since more, applies to vacancy created by 
the details were within knowledge of compulsory retirement of judge of 
the judge himself. Const.1921, art. 9, civil district court for parish of Or- 
 §§ 1, 5.—Stanley v. Jones,.2 So.2d 45. leans on reaching age of 80 years, 
nh LO ua. Bs though amendment to retirement pro- 
3 In original proceeding in the Su- vision of Constitution omitted holdover 
preme Court by Attorney General for clause therein and substituted clause 
: SD Ee of district court judge, all that requiring that vacancy be filled as pro- 


: Ta: A single act of judge in render- 
ing illegal divorce judgment in collu- 
sion with parties and attorneys might 


i 


Coiaval by. Hawn Const. 1921, ant. 7 
errel, Williams v. Cage, 199 So. "209 , 


ension from office applies to those: 


district court judge whose removal can | 


-is not available as against justices of of district court judge, where facts al-- 


_ election, where unexpired . portion 


ception of no right or cause of action, enness, though not criminal offenses, — 


as amended; art. 7, § 


La. 841, 
The word “aw, in constitut 
provision that vacancy created by co 


pulsory retirement of judge reaching: ; 


age of 80 years shall be filled ‘‘as is 


tutional provision for filling of vacane 


hig term is year or more, applics to 
cancy created in office of judge of 
civil district court for parish of Orle: n 
on his reaching retirement age, ar 
constitutional rovision, | authoriz 
Governor to fill vacancies oceurr 


Gonst-19 at 
art. ‘ tei art. 7, § 8, as amended, — 
and if ate ex rel. Williams vy. 


Cage, 196 “So. 209, 196 La. 341. 
The constitutional provision that - 


trict attorney, sheriff or clerk of— dis- 
trict court shall be filled by spe 


term is one year or more, appli 
judges of civil district court for pari: 
off ‘Orleans, as well as judges of di 
trict courts in other parishes, in vie 
of failure of such provision to e 


such parish expressly, as do some oth-- 


er sections of same article of’ Consti- 


tution. Const.1921, art. 7, §§ 31-74, 43, 
65,66, .69,.. 70; 75. “State ex rel. Wi 
Cage, 199° Sos ..2097 196 | 


liams v. 
341. 

The RASBGOH of primary law did: no 
render obsoléte and inoperative consti- © 


tutional provision for filling of vacancy © 


in office of district judge by spe cial 
election because delays allowed _ Db. 
primary law are apt to exceed 60 d 

allowed by such provision for hold 1g 
of election, as constitutional provisi 
prevail in case of conflict with suc 
Act No. ae of tee Const. 192, 


four-year foie beginning ee ‘ 


1937, and January 1, 1941, respective- ved 


ly, created present vaeancy which ma 


be lawfully filled by appointment by. 


Governor, with Council’s © ‘advice and 
consent, for term expiring at midnight 
December 31, 1940, and future vacancy, 
which may. be filled, pending election” of 
successor at September, 1942, election, 
by like appointment for term end 

January 1, 1943. Const. art. 6, § 7.— 


585. 
Or. Where incumbent judge of thie 
circuit court was defeated at election 


by a candidate whose death occurred = 
before he took the oath of office, the in- 


cumbent, under the Constitution, con- 


tinued to hold office and there was no _ 


“vacanecy”’ therein, and hence Governor’s. 
purported appointment of a new judge 
was ineffectual. Const.Original art. 7, — 


Smith vy. Tazwell, 111 P.2d 1021. 


Or. Where incumbent judge of the 


circuit court was defeated at election by 


candidate whose death occurred before 
he took the oath of office so that the 


incumbent continued to hold the office, 


this would continue only until after the 
next election, and incumbent would 


not hold for a new term of six years. 


Const.Original art. 7, § 21; Const, 
Amended art. 7, § 1; art. 15, §§ 1, 3.— 
State ex rel. Smith: v. Tazwell, ala hil 
P.2d 1021. : 

Wash. The statute, providing that 
judge elected at general election to fill 
unexpired term resulting from creation 
of vacancy may not qualify therefor 
until the day the unexpired term ends, 
violates constitutional provision that 
judge elected to fill vacancy shall hold 
office for remainder of unexpired term, 
Laws. 1937, ¢@ 15, -§ 25 Const.) art.> 4; 
§ 5.—State ex rel. Edelstein y. Foley, 
107 P.2d 901, 


now or may hereafter be provided by. 
law” means either constitutional pro- — 
vision or valid statute, so that consti- ~ 


in office of district judge by special _ 
hig ten where unexpired portion of | 


eancy in office of district judge, dis- 


In re Opinion of the Justices, 16 a 


§ 21; art. 15, §§ 1, 3.—State ex rel. Siok 


the incumbent would hold office until a a i 
successor was elected and qualified, and 


ficial 


8 53 


The constitutional provision for fill- 
Ang vacancy in office of superior court 
judge until election and qualification 


of a judge to fill the vacancy, who shall 


hold office for remainder of unexpired 
term, creates a right of subsequently 
elected judge to the unexpired term 
after election, which cannot be abridged 
by legislature or courts. Const. art. 4, 
§ 5.—State ex rel. Edelstein y. Foley, 
107 P.2d 901. 
§ 64 


Ky. The act providing for the pay- 
ment of $5,000 per annum for the ae 
mainder of his life to any judge of é 
Court of Appeals who retires from of- 
fice provides for the payment of ad- 
ditional ‘compensation’ for_ official 
services rendered and is invalid as vio- 
lative of the constitutional provisions 
declaring that public emoluments shall 
not be granted to any one except for 
public services and providing that when 
those emoluments are granted for of- 
services they shall not exceed 
$5,000 per annum. Acts 1940, c. 131; 
Const. §§ 8, 246.—Talbott v. Thomas, 
151 S.W.2d 1, 286 Ky. 786. 


N.J. Under statute, a municipal po- 


lice judge whose dismissal was judi- 
_ cially declared to be illegal was entitled 
to recover salary for the period covered 


N.J.S.A. 40.:46-34. 


by illegal dismissal. 
19 A.2d 


—Devlin v. City of Trenton, 
$12,126 NJ. 563. 


N.Y.Sup. A resolution of New York 


"City Board of Estimate adopting budget 


specifically setting forth compensation 


to be received by justices of New York 
City Municipal Court for ensuing bud- 
getary period, and specific supplemen- 


tary resolutions stating that salaries in 


boards, officers, and departments of 
city or county government were fixed 
at rates appearing in budgets, compre- 
hended compensation actually fixed in 
budget for justices, notwithstanding 
that, for other purposes, justices were 
in eategory of state officers, since in- 
tent to include justices within terms 
of resolution was manifest. Laws 1927, 


—e, 506, §§ 1, 3—Abrams v. La Guardia, 


of procedure, 


21 N.Y.S.2d 891, 174 Mise. 421. 

‘Where law authorizing New York 
City Board of Estimate to fix salaries 
of justices of New York City Munici- 
pal Court provided. no particular form 
all that was necessary 
was that recommendation of board be 
specific and the action thereon clearly 
indicated. Laws 1927, c. 506, §§ 1, 3.— 


Abrams v. La Guardia, 21 N.Y.S.2d 891, 


174 Mise. 421. 

N.C. Complaint of judge of Forsyth 
county court alleging that statute fixed 
salary at $375 per month, that Legisla- 
ture enacted statute authorizing board 
of commissioners of county to fix sal- 
ary of judge, that pursuant to statute 
eounty commissioners attempted to re- 
duce salary, but that commissioners 


in fixing salary at $200 per month 


from July 1, 1939, until October 15, 
1939, and at $1 per month from Octo- 
ber 15, 1939, to March 1, 1940, and $1 
Pgr month for months of March, April, 

ay and June, 1940, acted in bad 
faith and not for purpose of fixing a 
fair and just compensation for the 
judge, stated a cause of action. Pub. 
Loc.Laws 1939, c. 519, § 1, subd. 14, 
amending Pub.Loc.Laws 1915, ec. 520, 
as amended.—Efird v. Board of Com’rs 
for Forsyth County, 12 S.BH.2d 889, 
219 N.C. 96. 

Where board of commissioners of 
Forsyth county had allegedly acted in 
bad faith in fixing salary of judge of 
Forsyth county court and not for pur- 
pose of fixing a fair and just compen- 
sation for the judge, but for purpose 
of destroying the court, remedy of 
mandamus to compel commissioners to 
fix proper salary if they neglected or 
refused to do so was not an exclusive 
one and did not preclude judge from 
bringing action for proper salary, 
Pub.Loc.Laws 1939, ec. 519, § 1, subd. 
14, amending Pub.Loc.Laws 1915, ec. 
520, as amended.—Efird v. Board of 
Com’rs for Forsyth County, 12 S.E.2d 
889, 219 N.C. 96. 

N.C. The statute authorizing board 
of commissioners of Forsyth county to 
fix salary of judge of Forsyth county 


court is not an unconstitutional delega- 
tion of legislative power, notwithstand- 
ing constitutional provision that Gen- 
eral Assembly shall prescribe salaries 
of all officers provided for-.in constitu- 
tional article regarding judicial de- 
partment, since fixing of salary of 
judge of county court, which is a 
statutory court, is essentially a local 
question and may be delegated to 
sound discretion of the local body. 
Pub.Loc.Laws 1939, c. 519, § 1, subd. 
14, amending Pub.Loc.Laws 1915, ¢. 
520, as amended; Const. art. 4, § 18. 
—Efird y. Board of Com’rs for Forsyth 
County, 12 S.E.2d 889, 219 N.C. 96. 


§ 67 
Colo. The 1939 statute relating to 
pensions of Supreme Court justices, be- 
ing a new act covering every possible 
ease covered by original 1925 act, was 
intended to supplant the 1925 act as a 
new coverage of the entire subject 


matter, 735 C.S.A. c. 46; § 33; Laws 
1939, p. 817, § 1—Bedford v. White, 
106 P.2d 469. : 
The constitutional prohibition 
against extra compensation to public 
officers, and constitutional provision 


prohibiting judges from receiving any 
other compensation than their salaries, 
are in “pari materia” and are applica- 
ble only to the period of time covering 
judge’s term of office. Const. art. 5, § 
28; art. 6, § 18—Bedford v. White, 
106 P.2d 469. 

Colo, The state is not bound to pro- 
vide for recognition of meritorious 
service of judge by pension, but may 
or may not do so at its election with- 
in constitutional limits, and pension 
for such service is not a matter of 
right but is a bounty and a reward 
fae vy. White, 106 P.2d 


Fla. The Legislature in enacting 
statute providing for the circuit judges’ 
retirement fund contemplated that, in 
order to be eligible for the benefits. un- 
der such fund, a circuit judge must 
make the payment enumerated in the 
act while holding the office of circuit 
judge, and then tender his resignation 
and retire from the office of circuit 
judge. Acts 1939, c. 19000, §§ 1, 4, 5, 
Meese ex rel. Stringer v. Lee, 2 So. 

Re 


Ky. On, the question of the consti- 
tutionality of the act providing for re- 
tirement pay for judges of the Court 
of Appeals, the name by which the ad- 
ditional allowance may be called does 
not affect what it really is. Acts 1940, 
ec, 1313. Const. §§ 8, 246.—Talbott v. 
Thomas, 151 S.W.2d 1, 286 Ky. 786. 


N.Y. Where associate judge of the 
Court of Appeals more than 60 years 
old filed application for service retire- 
ment on December 1, 1939, and request- 
ed that retirement allowance become 
payable on January 1, 1940, but died 
December 25, 1939, his widow who was 
named as beneficiary to receive benefits 
payable after his death, was not entitled 
to optional retirement benefits, but was 
only entitled to payment of accumulated 
contributions standing to. eredit of 
judge at time of death and to death 
benefits provided in the Civil Service 
Law. Civil Service Law § 53, subd. 5, 
§ 54, subd. 5, § 61, subd. 2, § 62, subd. 
1, and §§ 65-b, 68, option 2.—O’Brien 
v. Tremaine, 33 N.H.2d 536, 285 N.Y. 
233, affirming 24 N.Y.S.2d 451, 261 App. 
Div. 71, affirming 22 N.Y.S.2d 647, 175 
Misc. 57. : 

N.Y.App.Div. Where judge filed ap- 
plication for service retirement on De- 
cember 1, 1939, and requested that re- 
tirement allowance become payable on 
January 1, 1940, his wife who was 
named as beneficiary to receive benefit 
payable after his death, was not enti- 
tled to optional retirement benefits, but 
was only entitled to payment of ac- 
cumulated contributions standing to 
eredit of judge at time of his death and 
to the death benefits provided in stat- 
ute, in view of judge’s death on De- 
cember 25, 1939. Civil Service Law, §§ 
61, 65-b.—O’Brien v. Tremaine, 24 N. 
¥.S.2d_ 451, 261 App.Div. 71, affirming 
22 N.Y.S.2d 647, 175 Misc. 57. 

N.Y.Sup. Where judge by letterg 
and events occurring prior to 30 day 
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"period before his death indicated i 


ae 


tion to retire but failed to make formal 
application until less than 30 days be- 
fore his death, widow, as_beneficiary, . 
was not entitled to optional retirement 
benefits, but was only entitled to pay- 
ment of accumulated _ contributions 
standing to credit of judge at time of 
his death and to the death benefits 
provided in statute. Civil Service Law, 
§§ 61, 62, subd. 1; § 68.—O’Brien v. 
premaie! 22 °N.Y.S.2d 647, 175 Mise. 


peo 
Okl. The statute authorizing addi- 
tional salaries for district judges in 
districts having a population in excess 
of 200,000 and CORE aS city with 
population exceeding 100,000 did not 
change qualifications or terms of office 
of district judges nor change jurisdic- 
tion of district courts in violation of 
constitutional provision fxing qualifi- 
cations and term of office of district 
judges. 74 OklSt.Ann. § 251b; OkI.St. 
Ann.Const. art. 7, § 9.—Bell v. Crum, 
106 P.2d 518. ts 
The statute authorizing additional 
salary for district judges in certain 
districts did not violate constitutional 
provision vesting judicial power of 
state in tribunals named therein. 74 
Okl.St.Ann. § 251b; Okl.St.Ann.Const. 
art. 7, § 1 —Bell v. 106 P.2d 


18. 

The statute authorizing payment to 
district judges in certain judicial dis- 
tricts of salary in addition to that paid 
by state did not violate provision of 
schedule of Constitution fixing salaries 
of distriet judges at $3,000 per annum 
until changed by Legislature, in. ab- 
sence of any constitutional provision 
cere g. judges’ salaries to be _ uni- 
form. 4 OklLSt.Ann, § 251b;. OklSt. 
Ann.Const. Schedule § 16.—Bell Vv. 
Crum, 106 P.2d 518. - 

The possibility that district judges 
might assume a personal interest in 
the fines and forfeitures whi¢h go into 
court funds of counties did not render 
statute authorizing additional salary 
for district judges in certain districts, 
to be paid from court funds of coun- 
ties, violative of constitutional provi- 
sion requiring that courts of state be 
open and that justice be administered 
without sale, denial, delay or preju- 
dice. 62 OkI.St.Ann. §§ 321-323; 74 
Okl1.St.Ann. § 251b; OkI.St.Ann.Const. 
ay 2, § 6—Bell v. Crum, 106 P.2d 


Crum, 


§ 70 

Ala. Local act regulating trials of 
misdemeanors in Lawrence county, 
which imposes additional duties on 
judge of county court and awards to 
the judge compensation of $3 for each 
misdemeanor case disposed of, is not 
violative of constitutional provision 
that judges of courts of record shall 
receive for their services a compensa- 
tion which shall not be diminished 
during their official terms, and _ shall 
receive no fees or perquisites; the 
county court of Lawrence county as 
established for trial of misdemeanors 
not being a “court of record’ within 
meaning of Constitution. Loc.Acts 1919, 
p. 86, as amended by Loc.Acts 1920, 
Sp.Sess.,.p. 171; Const.1901, § 150.— 
England y. State, 197 So. 365, answer 
a coeere question conformed to 197 
0. , 


Ala.App. Local act_regulating trials 
of misdemeanors in Lawrence county, 
which imposes additional duties on 
judge of county court and awards to 
the judge compensation of $3 for each 
misdemeanor case disposed of, is not 
violative of constitutional provision 
that judges of courts of record shall 
receive for their services a compensa- 
tion which shall not be diminished dur- 
ing their official terms, and shall receive 
no fees or perquisites; the county court 
of Lawrence county as established for 
trial of misdemeanors not being a 
“court of record’ within meaning of 


Constitution. Loc.Acts 1919, p. 86, as 
amended by Loc,Acts 1920, Sp.Sess., 
p. 171; Const.1901, § 150. (Response 


of Supreme Court to certified ques- 
tions).—England vy. State, 197 So. 369, 
conforming to answer to certified ques- 
tion 197 So. 365, 


nten-- 


ot a 
n¢ ingly 
can be reduced during 
term of office by appropriate legisla- 
tive action. Laws 1927, c. 506, § 1— 
_ Abrams y. La Guardia, 21 N.Y.S.2d 891, 

pLvd Misce,/ 427.978 ag 
The power of Legislature to reduce 
Salaries of justices of Municipal Court 
5 - of New York City during their term 
% of office was effectively delegated to 

city of New York by statute relating 
to salaries of justices. Laws 1927, ¢. 
506, §§ 1, 3.—Abrams v. La Guardia, 

21 _N.Y.S.2d 891, 174 Mise. 421. 
. _ The statute delegating to city of New 
York the authority of Legislature to fix 
: Salaries and compensation of justices of 
4 Municipal Court of New York City 
authorized reduction by city of. sal- 
aries of justices, notwithstanding that 
motive for passage of statute was a 
desire to permit city to inerease sal- 
f - aries of justices. Laws 1927, ec. 506, 
§ 1—Abrams v. La Guardia, 21 N.Y.S. 

2d 891, 174 Mise. 421. 

N.C. The constitutional provision 
that salaries of judges shall not be 
diminished during their continuance in 
office applies only to judges of courts 
existing by virtue of the Constitution 
and not those established by legisla- 
tive enactment. Const. art. 4, § 18 
Efird v. Board of Com’rs for Forsyth 
County, 12 S.H.2d 889, 219 N.C, 96. 


Where Forsyth county court was es- 

t tablished and salary of judge of such 

ey court was originally fixed by Legisla- 

ture, but Legislature adopted stat- 

ute authorizing board of county com- 

missioners to fix salary of judge and 

to abolish or temporarily suspend the 

Forsyth county court, action of board 

of commissioners in fixing salary of 

county judge at figure less than that 

a originally fixed hy statute was not 

contrary to constitutional provision 

that salaries of judges shall not be 

e diminished during their continuance in 

office, since the constitutional provi- 

sion applies only to judges of courts 

d existing by virtue of the Constitution. 

a Pub.Loc.Laws 1939, c. 519, § 1, subd. 

e 14, amending Pub.Loc.Laws 1915, ec. 

: 520, as amended; Const. art. 4, § 18.— 

Efird v. Board of Com’rs for Forsyth 
County, 12 S8.E.2d ae 2059 VN. C.99'6. 


Ark. Where initiated salary law 
adopted by voters of Chicot county 
provided that county judge should re- 

~ ceive for all services a stipulated sum 
. and no more, there was no authority 
for payment of salary of judge’s secre- 
tary, even though an appropriation had 
been made therefor by the quorum 
court.—White v. Chotard, 152 S.W.2d 


552 
§ 74 

Fla. Where amount appropriated by 
the General Appropriation Act for sal- 
aries of Supreme Court Justices and 
attaches was insufficient to pay sal- 
ary of Supreme Court Justice appoint- 
ed pursuant to 1940 constitutional 
amendment, because no such account 
was in contemplation when General 
Appropriation Bill was passed salary 
of new justice should be paid under 
authority of statute fixing salaries of 
Supreme Court. Justices and making 
continuing appropriation from any 
funds in state treasury not otherwise 
appropriated, for their payment, which 
was passed by the Legislature which 
submitted the amendment providing 
for an additional justice, since the Leg- 
islature in pares pee must Dave 
had the additional justice in contem- 
plation, Acts 1939, c. 19262; c. 19280; 
Const. art. 4, § 24; art. 5, §§ 2(c), 
4, amended in 1939; art. 9, § 4.—In re 
Opinion of the Justices, 199 So. 350. 

Okl. The Legislature possessed pow- 
er to provide for a fund from which 
salaries of district judges were to be 
paid and to require that a portion of 
salaries of judges in certain districts 
should be paid out of a court fund 
comprised of fees, fines and forfeitures 
belonging to counties within district. 
74 Okl.St.Ann. § 251b.—Bell v. Crum, 

. 106 P.2d 518. 


§ 77 ; 
Ala. Action by probate judge against 


n. 
salaries of its. 
their | 


‘of each 


paid into the treasury. Gen.Acts 1935, 
pp. 564, 565, §§ 870-A, 370-B.—Rice v. 
Tuscaloosa County, 198 So. 245. 
Pa.Com.Pl. The legality of the pro- 
ceedings against A is settled by the 
alderman’s record as it stands in de- 
fendants’ answer and exhibit, and not 
by his pleadings in the case at Bar; 
and, as that record does not set forth 
the essential elements of a criminal 
trespass in violation of Act of April 14, 
1905, as amended by Act of May 23, 
1923, 18 P.S. § 3311, the alderman was 
without jurisdiction, and, therefore, is 
not entitled to his costs.—Bellen v. 
County Com’rs, 41° Lack.Jur. 141. 
Tex.Civ.App. The statutory commis- 
sions to a county judge on the receipts 
of an estate were due to county judge 
who was in office when estate and ad- 
ministrator received such receipts, and 
not to county judge who acted upon 
and approved annual,account of admin- 
istrator, showing receipts of such_es- 
tate received by administrator. Rev. 
S8t.1925, arts. 3925, 3926-—Lyles_ v. 
Oheim, 142 S8.W.2d 959, error granted. 
Under statute allowing county judges 
a commission on actual cash receipts 
of each executor, administrator, or 
guardian upon approval of exhibits and 
their final settlements, only one com- 
mission can be charged on any amount 
received by executor, administrator, or 
guardian. Rey.St.1925, art. 3926. 
Lyles v. Oheim, 142 S.W.2d 959, error 


_ granted. 


Under statute allowing county judges 
a commission on actual cash receipts 
executor, administrator, or 
guardian “upon” approval of exhibits 
and final settlement of such executor, 
administrator, or guardian, the phrase 
“upon approval of exhibits and final 
settlement’, etc., denotes time when 
commission can be demanded, and 
does not indicate that commissions are 
intended to compensate county judge 
“for? the approval of the exhibits and 
final settlement. Rev.St.1925, art. 3926. 
—Lyles v. Oheim, 142 S.W.2d 959, error 
granted, 


§ 79 
Ill. Jurisdiction is vested in the 
court, not in the judges, and judges 
therefore exercise power vested in the 
courts as such and not in the judges 
as officers.—Department of Public 
Works and Buildings vy. Legg, 29 N.E. 

2d 515, 374 Ill. 306. 


The authority and power of a judge 
are incident to and grow out of the 
power of the court itself.—Department 
of Public Works and Buildings v. 
Legg, 29 N.H.2d 515, 374 Ill. 306. 


§ 80 

Ark. Duties of a county judge, pri- 
marily, are ministerial, and the Legis- 
lature has undoubted right to add new 
ministerial duties, but such fact will 
not authorize imposition of the same 
character of duties on the judge of a 
court whose duties are _ exclusively 
judicial, particularly where the func- 
tion it is sought to delegate is of a 
elass conferred on the executive de- 


partment by the Constitution. Const. 
art. 4.—Oates v. Rogers, 144 S.W.2d 
457. 

§ 383 
Ariz. The statute, providing for 


trials and hearings and orders in cham- 
bers, which was adopted by the §Su- 
preme Court as part of the new Rules 
of Civil Procedure, expressly authorizes 
a judge in chambers, either withm or 
without his county, to perform any act 
except a trial_upon the merits. Code 
1939, § 21-1906—Fagerberg v. Denny, 
5 Ls ans ey C0 Wea se bs 


Tex.Civ.App. Where, in parents’ di- 
vorece action, grandparents intervened 
seeking custody of minor child, order 
signed by judge, when he was beyond 
territorial confines of court, permitting 
the grandparents to abandon their in- 
tervention was a mere nullity or ‘‘func- 
tus officio” act.—Berner v. Berner, 146 


$.W.24 1017, 
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Ky. Where there was in effect an 
agreement by counsel that special judge __ 


should preside, the judge became at 
least a ‘de facto officer” and his of- 
ficial acts as special judge could not 
be collaterally attacked because of fact 


that the clerk did not receive the com- — 
mission or designation of the judge ; 


until after entry of judgment.—BHlliott 
County vy. Duvall, 151 S.W.2d 1040, 286 
Ky. 841. 198’ ON 


§ me 
Ii. The court continues and retain 
its identity as same court although 


term of judge has terminated and he 
is succeeded by another, and any ap- 


ute and by yirtue of the consent, and 
was required, to dispose of the rule o 
the merits. N.J.S.A. 2:6-8—Ostrowsk 


v._ Zolnierowicz, 16 A.2d 803, 125 Ne 


All by. Magaltd- Vg 
Tex.Civ.App. Where first. judge had 


jurisdiction to render an order or judg- — 


ment, his successor in office or special 


judge selected to act in his place does 


not have jurisdiction to change, amend, 
or set aside the order or judgment.— 
St. John vy. Archer, 147 S.W.2d 519 
error dismissed. , te 


§ 115 : hee 


Tex.Civ.App. Generally, a judge of a 
court of general jurisdiction, acting 
within his judicial discretion, is not 


civilly liable to a person injured by _ 


his judgment, even though he acted 
negligently, willfully, or maliciously.— 
Welch v. Kent, 153 S.W.2d 284. ; 

The law imputes good faith to judi- 


cial action and the burden is on one. 


attacking it to allege and prove the 
want of good faith—Welch v. Kent, 153 
S.W.2d 284. aL 9 
} g120 | cK 

Ga. In view of statutes making of 
ficial bond obligatory upon both prin- 


- 


cipal and his sureties for the faithful — 
discharge of official duties of the prin- — 


error dismissed, jucg- 
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cipal, whether imposed by existing law 


or by any law subsequently passed, and 
declaring that y 
should be amount of injury actually 
sustained “unless otherwise specially 


enacted”, a surety on executing bond 


with an ordinary became liable for 
faithful discharge of ordinary’s duties 
under any 


more than the injury actually sus- 
tained. Code, §§ 89-418, 89-421.—Na- 
tional Surety Corporation v. Gatlin, 15 
S.B£.2d 180. 

In view of statutes in effect at time 
of execution of ordinary’s official bond, 
a surety on bond executed prior to en- 
actment of amendatory act, providing 
for recovery of forfeiture against both 
ordinary and his bondsmen for failure 
of ordinary to discharge duties pre- 
scribed by statute with respect to is- 
suance of marriage licenses, was liable 
for a breach of such duties committed 


by ordinary after effective date of 
amendatory act. Code, §§ 53-205, 538- 
208, 89-418, 89-421.—National Surety 


Corporation y. Gatlin, 15 S.H.2d 180. 

Amendatory statutes, providing for 
recovery against ordinary and surety 
on his official bond of statutory for- 


measure of recovery — 


: law subsequently passed, — 
and might by statute enacted after 
execution of bond be made liable for 


ore | 


§ 120 


feiture by parent of child to whom 
ordinary issues a marriage license in 
violation of duties prescribed by stat- 

ute with respect to the issuance there- 

of, were intended to apply to bonds 
previously executed, and as thus ap- 
plied did not “impair the obligations 

of contract” contained in such bonds 

in violation of state and federal con- 
stitutions, in view of fact. that under 

g statute in force at time of execution 
i of bond surety agreed that measure 
. of liability might be changed by later 
© statute specially enacted. Code, §$§ 
* 53-208, 89-418, 89-421; Const.Ga. art. 
poe HeaS de Wale, 2: U.S.C. A.Const., art.” 1,.:§ 


10, cl. 1.—National Surety Corporation 
vy. Gatlin, 15 S.E.2d 180. 
Neb. Sureties on official bonds. do 


not undertake to answer for acts done 

by their principal, such as a county 
-. judge, under color of office, but only 
_ for acts done by virtue of office.—U. S. 
Fidelity & Guaranty Co. vy. Bates, 296 
N.W. 560 


For all wrongful acts or omissions of 
a public officer, such as a county judge, 
within the limits of what the law au- 
thorizes or enjoins on him as such of- 
ficer, his sureties are liable—uU. S. Fi- 
-  delity & Guaranty Co. v. Bates, 296 N. 

~ WwW. . 560. 

4 State and county officers, such as 
county judges, are liable on their of- 
ficial bonds for loss of any funds com- 
mitted to their care, except where the 
loss is occasioned by the act of God 
or the public enemy.—U. S. Fidelity & 
- Guaranty Co. v. Bates, 296 N.W. 560. 
 §.C. Where checks payable to pro- 
bate judge and to distributees were 
_ prepared and delivered by the adminis- 

trator to the judge of probate upon 
advice and instruction of judge who 
converted proceeds of checks to his 
personal use and administrator be- 
- lieved that persons entitled to money 
-- would receive it from the judge, surety 
on official bond of probate judge was 

liable to proper distributees for funds 
converted by judge, notwithstanding 
that administrator’s surety retained 
control of funds and required that bank 
withdrawals be by checks countersigned 
by its local agent who countersigned 
- checks in bank, since provision for joint 
control was for purpose of protecting 
surety from mistake of the administra- 
tor and could be waived. Code 1932, 
§§ 213, 9012, 9022-9026.—Hunter |v. 
Boykin, 10 §.£.2d opt 195 S.C. 23? 


§ 

Ga. A petition, charging the issuance 
_of marriage license to 15 year old girl 
domiciled in another county in viola- 
tion of statute, stated a cause of ac- 
tion for recovery of statutory forfeiture 
by girl’s mother in action against ordi- 
nary, who issued license, and the sure- 
ty on his official bond, where license 

‘was issued after effective date of 
; amendatory statute making surety li- 
4 able for such forfeiture, notwithstand- 
x ing ordinary’s bond was executed prior 
7 to adoption of amendatory statute. 
ae Code, §§ 53-205, 53-208, 89-418, 89-421; 
ieee Const:Ga; art,’ 257§°°3, par. 2¢'° U.S.CGUA, 
Const). arti 1, °§ “10, . 1—National 
Bar tk Corporation vy. Gatlin, 15 S.BH. 


: § 128 

os D.C.Mo. A judge should not step 
aside from any case merely because a 
, litigant prefers some. other judge, and 
i should not abandon the post assigned 
to him by the sovereign unless required 
so to do by law, particulatly in a crim- 


inal ease—U. S. v. Pendergast, 34 F. 
i, Supp. 269. 
Ill.App. The change of venue statute 


is inapplicable to a contempt proceed- 
ing for misbehavior of respondents as 
primary election judges or clerks, but 
respondents, though not entitled to a 
statutory change of venue, are not de- 
prived of their right to have the ac- 
ecusation heard by a judge who is not 
disqualified because of personal inter- 
est. Smith-Hurd Stats. c. 46, § 381.— 
People ex rel. Rusch y, Cunningham, 
31 N.H.2d 369, 308 Ill.App, 63; Peo- 
ple ex rel. Rusch v. Levey, 31 N.H.2d 
398, 308 Ill.App. 319. 

A judge who was a candidate at a 
primary election at which the respond- 
ent election judges and clerks alleged- 


i 
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ly acquiesced in the erasure of crosses 
on ballots before the judge’s name, and 
the marking of crosses opposite the 
name of his opponent, was disqualified 
from hearing contempt charges against 
respondents for such misbehavior. 
Smith-Hurd Stats. c. 46, § 381.—People 
ex rel. Rusch y. Cunningham, 31 N.E. 
2d 369, 308 Ill.App. 63; People ex rel. 
Rusch y. Levey, 381 N.H.2d 398, 308 
NLApp. - oL9. 

Ill.App. A county judge who was a 
candidate at a primary election at 
which election judges were allegedly 
guilty of misconduct was disqualified 
to trv a proceeding to punish the elec- 
tion judges for contempt.—People ex 
rel. Rusch v. Molie, 31 N.H.2d 373, 308 
IlLApp. 44 

Uil.App. County judge who was can- 
didate for re-election: at primary elec- 
tion was disqualified to hear proceeding 
against primary election judges and 
clerks for alleged misconduct in assist- 
ing voters who .were not’ entitled to 
receive assistance, and who did not 
make affidavits as required by statute. 
Smith-Hurd Stats. ec. 46, § 412.—People 
ex rel. Rusch vi Johnson, 31 N.H.2d 
374, 308 Ill.App. 316. 

Il.App. Where officials in primary 
election held in April, 1938, were 
charged with misconduct at the polls, 
judge of county court who was a can- 
didate for nomination at the 1938 pri- 
mary was disqualified from hearing the 
case.—People ex rel. Rusch v. Levin, 
32 N.E.2d 328, 308 IllApp. 669. 

Ii.App. Trial judge who was. can- 
didate for nomination as county judge 
in April, 1938, primary election should 
have held himself disqualified because 
of interest and prejudice from hearing 
proceeding against election officials for 
contempt of court because of alleged 
misconduct during the April, 1938, pri- 
mary election.—People ex rel. Rusch 
ee i a 32 N.H.2d 348, 308 Ill:App. 


Ill.App. In .proceeding to punish 
members of election board for con- 
tempt for misconduct in primary elec- 
tion, judge who took an active roll in 
politics in the election should assign 
the cause to some other judge. Smith- 
Hurd Stats. ¢. 46, § 381.—People ex 
rel. Rusch v. Tucker, 32 N:H.2d 362, 
308 Ill.App. 668. 

Il.App. A count court judge, who 
was candidate for renomination at pri- 
mary election, was disqualified to hear 
proceedings against precinct election 
judges for misconduct in permitting 
precinct captaig to assist voters in 
marking their ballots, making false 
canvass of votes, and permitting offi- 
cial ballots to be changed or erased, 
at such election.—People ex rel. Rusch 
v. Festenstein, 32 N.H.2d 379, 308 Ill. 
App. 673. 

Mass. An occasional disqualification 
of a judge to hear a case pending in 
the court of which he is a member does 
not preclude his continuing to hold the 
office as judge, particularly where, as 
in the superior court, there are other 
judges qualified to hear the case. G.L. 
(Der. Wd:)* ¢,. 2U2;o8§.d, Bere, 203, 1) 
—In re Opinion of the Justices, 29 N. 
H.2d 738. 


l 

N.Y.Sup. The state is bound to fur- 
nish every litigant not only an impar- 
tial judge, but one who has not, by 
any act of his, justified a doubt of his 
impartiality. Judiciary Law, § 15.— 
Moers vy. Gilbert, 25 N.Y.S.2d 114, 175 
Mise. 733. / 


Purpose of provision of Judiciary 
Law that a judge shall not sit in deci- 
sion of a cause to which he is a party 
or in which he is interested, isto 
maintain purity of administration of 
justice. Judiciary Law, § 15.—Moers 
Re rele et 25 N.Y.S.2d 114, 175 Mise. 


Oxkl. A judge should not try a case 
in which there is any substantial 
grounds on which to base a claim for 
his disqualification, and an error, if 
made, should be in favor of the dis- 
qualification rather than against it. 
22 Okl.St.Ann. § 571; Okl1.St.Ann.Const. 
art. 2, § 6.—State ex rel. Bennett vy. 
Childers, 105 P.2d 762. 

S.C. A trial judge’s personal famili- 
arity with litigation involving a will 


contest ana) proceedings to admeasu 


_advantage, »whether 


. 


dower and a subsequent family sett] 
ment on discontinuance of the proceed- 
ings, and his familiarity with services 


of attorneys therein, did not disqual- - 
ify him to determine amount of attor- - 


neys’ fees, since a judge may determine 
fees of attorneys of his own knowl- 
edge without assistance of other evi- 
dence if in his discretion he deems it 
proper to do so.—Hx parte Robinson, 
12 S.B.2d 701, 196 S.C. 186. 
§ 129 ; 

Ohio App. The statute allowing 4 
change of venue in actions brought for 
divorce or alimony does not violate 


the provisions of the Constitution re-. 


lating to the disability or disqualifica- 
tion of a judge to hear a particular 
case. Gen.Code, § 12000; Const. art. 
29 N.H.2d 812, 65 OhioApp. 246. 
Okl. The statute dealing with dis- 


qualification of a trial judge should re-. 


ceive a broad and liberal construction, 


4, § 3, adopted in 1912.—Paul v, Paul, 


so as to effectuate the purpose of the 


Legislature and the spirit of that sec- 


tion of the Constitution requiring that 
right and justice shall be administered 
without sale, denial, delay, 
dice, 
Const. art. 2, § 6.—State ex rel. Ben- 
nett y. Childers, 105 P.2d 762. 


§ 133 

La. The fact that trial judge in 
murder prosecution made a trip to see 
acting. governor in connection with ex- 
ecution of another party with whom 
accused had been jointly charged with 
murder, and acting governor after con- 
ferring with the judge made state- 
ment that it would be manifestly un- 
fair to ‘execute other party while fate 
of accused was still pending because 
under the law both parties were held 
equally responsible, did not require 
trial judge to recuse himself on ground 
that he had an “interest” in the re- 
sult of outcome of accused’s trial, 
where there was nothing to show that 
judge had» formed or expressed any 
opinion concerning eeused’s — guilt. 


Code Cr.Proc. art: 303.—State v. Henry, 


8 So.2d 104, 197 Lia. 999. 


' § 187% 
C.C,A.Tex, The fact that probate 


judge was the debtor of decedent’s es-: 


tate did not, under Texas law, dis- 
qualify the judge from acting in the 
probate proceeding, nor invalidate deed 
executed by administrator pro tempore 
with authority of the judge, where the 
judge’s debt was for a sum certain and 
his participation did not result in an 
increase or diminution of the obligation, 
nor defer or mitigate the burden of 
payment.—Ash v. Barnsdall Oil Co., 118 
F.2d 699. 

Ark. A county judge may not pass 
upon claims which he files covering his 


or preju- 
22 Okl.St.Ann. § 571; Ok1.St.Ann._ 


¢ 


expenses aS road commissioner.—W hite. 


vy. Chotard,\ 152° S.W.2d 552. 

Idaho. The Supreme Court could not 
renounce jurisdiction of review of case 
involving question whether secretary 
of state was required to pay income 


tax on his salary as a constitutional’ 


officer, because of fact that the Su- 


preme Court justices were directly and. 


individually interested in the question 
presented. Code 1932, § 61-2401 et 
seq.; Const.Idaho art. 4, § 1.—Girard 
v. Defenbach, 106 P.2d 1010. 


La. For a judge to have an ‘‘inter- 


est”’ in a case within meaning of law, 


relative to recusation of judges, some 
fact must exist that leads to conclu- 
sion that it is to the judge’s personal 
he would be in- 
fluenced by such adyantage or not, to 
decide the case or to seek to bring 
about a decision therein, for or against 
a certain party without reference to 
the law and the evidence. Code Cr. 
Proc. art. 303.—State, v. Henry, 3 So. 
2d: 104, 197. La. 999. 

N.Y.App.Div. A judge who has an in- 
terest in the matter to be decided is 
disqualified.—Chemical Bank & ‘Trust 
Co, vy.) Williams, 26 N.Y.S.2d 682, 261 
App.Div. 581. ‘ G 

N.Y¥.Sup. The rule that no man can 
be judge in his own cause and cannot 
sit as judge in a cause in which he is 
interested was the rule at common law 


not sit in deci- 


sud ieey ie iS 15.—Moers._v. 
Gibert 25 N.Y'S.24 114, 175 Mise, 733. 
“Pa.Super. An additional law judge 
-was not disqualified on ground that ac- 
tion of ‘president judge was involved 
and that additional law judge should 
not be called upon to revise or reverse 


The eit OLA a 
f judge on board of trustees of a college 
3 ‘will disqualify him from sitting in a 
ease the outcome of which will affect 
1 _its financial affairs, but such member- 
| ship does not’ prevent the judge’s par- 

ticipation in the trial of a case which is 

concerned with the private and indi- 

:. vidual affairs of the students of the col- 

:. _ lege, whether as litigants or as witness- 

es, and whether the case is civil or 

& criminal.—Appeal of Askounes, 19 A.2d 

846, 144 Pa.Super.: 293. 

Tex.Civ.App. Under constitutional 
provision that no‘ judge shall sit in 
any case’ wherein he may be interested, 
the words ‘‘may be” imply that if there 
is a doubt of a judge being interested 
, in the case, he is thereby disqualified. 
= Vernon’s Ann.St.Const. art. 5, § 
| Lindsley v. Lindsley, 152 S.W.2d 415, 
i error granted. 

,. ‘Under’ constitutional provision that 

% - no judge shall sit in any case wherein 

=z he may be interested, the interest suf- 

i ficient to disqualify a judge from sit- 

: ting in a case must -be a’ direct, real 

- and certain interest in the subject mat- 

Y ter of the litigation, not merely indi- 
rect or incidental or remote or con- 

tingent or possible. Vernon’s Ann.St. 

2 Const. art. 5, § 11.—Lindsley v. Linds- 

: 152 S.W.2d 415, error granted. 

4 § 139 

Ownership of corporate stock 

3 by a judge disqualifies him from acting 

ee in a case wherein the corporation is 

@ interested. Rev.Codes 1935, § .8868 

$ ~subd, 1++Gaer vy. Bank, of Baker, 

P.2da 877. 

_ Tex.Civ.App. A member of Court of 
Civil Appeals who was a director of 
charitable corporation which was ben- 
eficiary of will and which contested 
action of testator’s widow for construc- 
tion of will properly certified his dis- 
qualification to the Governor under 
constitutional provision that no judge 

: shall sit in any case wherein he ‘‘may 
be interested’. Vernon’s Ann.St.Const. 

4 art. 5, § 11.—Lindsley v. Lindsley, 152 

. S.W.2d 415, error granted. 


ley, 
eS Mont. 


‘ 


8 150 
App.D.C. The policy underlying the 
statute providing for the disqualifica- 
tion of .a judge for bias is that the 
courts of the United States shall not 
: only be impartial in controversies sub- 
. mitted to them, but shall give assurance 
that they are impartial. Jud.Code, § 21, 
28 U.S.C.A. § 25.—Whitaker y. McLean, 
118 F.2d 596. 
' A right to be tried by a judge who is 
reasonably free from bias is part of the 
fundamental right to a ‘‘fair trial,” and 
if before a case is over a judge’s bias 
"appears to have become overpowering, it 
disqualifies him. Jud.Code, § 
U.S.C.A. § 25.—Whitaker v. McLean, 118 
F.2d 596. ‘ 

App.D.C. Where during the trial but 
in absence of jury trial judge made re- 
marks which few, if any, judges would 
make, in the course of a trial, unless 


they had developed definite and positive j 


hostility to plaintiff and his case, and 

a judge’ directed verdict for defendant, 

. judgment was required to be reversed 

since hostility is a form of bias.—Whit- 
aker v. McLean, ee F.2d 596. 

53 

Pa.Super. On appeal from order re- 

voking liquor license because of sale 

of liquor to minors, fact that minors 

involved were students at college of 

which president judge was a trustee, 


again 


n of Judiciary 


107. 


a genera regulations of col- 
lege and subjected them to disciplin 


— did not disqualify president judge.— 


Appeal of Askounes, 19 A.2d 846, 144 
‘Pa.Super. 293. é 

The mediation of courts is based upon 
the principle of judicial impartiality, 
disinterestedness and fairness so_ that 
the courts may as near as possible be 
above suspicion, but causes may not be 
unfairly prejudiced, unduly delayed 
or discontent created through unfound- 
ed charges of prejudice or unfairness 
made against the judge in the trial of a 
cause.—Appeal of Askounes, 19 A.2d 
846, 144 Pa.Super. 293, 


§ 154 ‘ 

Fla. A candidate for office of judge 
who advocates and announces his po- 
sition on’ certain policies and issues 
disqualifies himself to sit in any cause 
affecting the issues he adyocates.—State 
ex rel. La Russa v. Himes, 197 So. 762. 


159 
N.Y.Sur. Neither surrogate nor his 
law partner is authorized to practice 
law in surrogate’s court of which sur- 
rogate is judge, so that petition for 
probate of will drawn by him and au- 
thorization of issuance of letters testa- 
mentary to him and, such partner as 
proponents’ attorneys must be denied 
and letters issued to them by clerk re- 
voked. Judiciary Law, §§ 17, 471.—In 
re Robertson’s Will, 29 N.Y.S.2d 833, 
176 Mise. 819. S| 
169 


§ 
Ok. A judge who had been attorney 


‘for plaintiff in replevin action before 


judge succeeded predecessor as judge 
of the superior court properly recused 


himself. 22 OkI.St.Ann. § 571.—Smith 
v. Bogart, 107 P.2d 173. 
f § 161 
Tex.Cr.App. Where county judge, 


before whom, proceeding was. had 
show that one preyiously declared to 
be of unsound mind, had recovered 
his sanity, was the husband of the 
aunt of the wife of the one previously 
adjudged insane, the county judge was 
related to. the one previously adjudged 
insane “within third degree by affinity” 
within meaning of statute disqualify- 
ing him from trying the case, and, 
hence his judgment showing recovery 
of sanity was void. Vernon’s Ann.Ciy. 
St. art. 15; “Vernon’s Ann.C.C.P.. art. 
Dow Vernon’s Ann.St.Const. art. 5, § 
alas —Irons v. State, 152 S.W.2d 359. 
§ 162 

Tex.Civ.App. Proof that contestant’s 
wife was a sister of the wife of -an 
uncle of trial judge’s wife did not es- 
tablish that trial. judge was related 
by ‘‘affinity” to contestant, so as to 
disqualify trial judge from sitting in 
election. contest——Harwell v. Morris, 
143 S.W.2d 809. 

§ 164 

Okl. Where the circumstances were 
of a nature to cause doubts as to the 
impartiality of judge whose son was 
an attorney for plaintiffs in cases be- 
fore the judge, it was the judge’s du- 
ty to disqualify himself, notwithstand- 
ing that his son’s fees were not con- 
tingent. 22 Okl.St-Ann. § 571; OkI.St. 
Ann.Const. art. 2, § 6.—State ex rel 
Bennett v. Childers, 105 P.2d 762. 

Okl. Where defendant’s attorney in 
action to enjoin cutting of timber was 
trial judge’s son and, in view of other 
circumstances, doubt ‘might arise as_to 
impartiality of judgment, trial judge 
would be required to certify his dis- 
qualification.— Morissette v. Musgrave, 
108 P.2d 123. 


§ 168 

La. That trial judge had heard tes- 
timony introduced at trial of thirty- 
year old defendant’s nineteen-year old 
brother on charge of breaking into a 
warehouse with intent to steal and had 
stated that he thought defendant 
should receive a heavier sentence in 
ease of his conviction than that which 
he proposed to inflict on brother did 
not support argument that trial judge 
should have recused himself because of 
“interest” where judge stated in his 
per curiam that he was not acquainted 
with ' defendant and had no_ interest 
in outcome of trial. Code Cr.Proce. art. 


0. ~State v. Hayes, 


30. — State ¥, Hutton, 3 So. 
La. 174. 


§ 169 | 

C.C.A.Wash. The “bias” or “ 4 
dice” which can be urged against 
judge must be based upon somethii 
other than rulings in the case.—Wal 
er v. U. S., 116 F.2d 458. 

C.C.A,:Wash. Trial judge’s stateme 
in explaining reason for having anoth 
er judge try contempt proceedings tha 
he would have to “lean too far bac 
wards” did not show such “prejudice’ i, 
as to require trial judge to withdraw © ’ 
from trial of prosecutions for usi } 
mails to defraud, where judge 
speaking of contempt and not of* 
al, and made statement because he 
lieved the public might take offens 
fact that he had initiated contem 
matter and was acting as judge | 
jury, and alleged contemptuous stat 
ment of defendant was not a person 
attack on the judge. Cr.Code, § 
215, 18 U.S.C.A. §§ 88; 338; Jud, 
§ 21, ZS" CoATS Ss) 25.—Walker | 
sey 116 F.2d 458. 

Cal. Under statute, any party 
action may object to a judg 
ground that judge is so preju 
to be incapable of trying cause | 
and impartially, and such party 
support his objection by | 
showing bias, but allegations in ‘aiid: 
vit must be pertinent and material an 
must set forth specifically the facts — 
upon which charge of bias is based. — 
Code Civ.Proc. § 170, subd. 4.—Hume 
v. Superior Court in ‘and for Los An- 
geles County, 110 P.2d 669. 

Conn. The trial judge was not , 
qualified to preside at the trial because _ 
he had convened the grand jur 
sided throughout the grand ju 
ceeding, and passed on numer: 
liminary motions, in absence of 
tion that he was mis Aga” pr 


Conn. . f 

Okl. Where circumstances and 
tions surrounding litigation are of 
nature that they. might cast doubt 
to impartiality of any judgment t 
judge may pronounce, the judge shoul 
eertify his disqualification.— Morisset 
vy. Musgrave, 108 P. oh 123. f 


Cal. 
of siete was Pisonelined to. nies 
such court on the trial or hearing of an 
appeal in an action wherein he ha 
previously ruled on a demurrer filed | 
the action when pending in the sg 
perior court.—Scott v. Kenyon, 105 TP. 
2d 291, euperkeg ner 93 Pwd 160. 


Soa 

C.C.A.Tex. In order to entitle an 
eused to file an affidavit of personal 
bias or prejudice to disqualify the t al 
judge, the accused must comply with — 
every provision of statute relating | 
such an affidavit which provides th : 
affidavit shall not be filed unless ac- — 
companied by certificate of counsel of 
record that the affidavit and applicati 
are made in 008 faith. Jud.Code § 21, — 
28 U.S.C.A. § 25.—Beland v. U. S., AL 
F.2d 958. 

Where accused had counsel of record. 
at all times and counsel declined to 
sign certificate of bias or prejudice of 
trial judge, the accused was not en- — 
titled to file such an affidavit on ground | 
that accused was representing himself 
in the matter. Jud.Code § 21, 28 U.S. 


CA. § 25.—Beland v. U.S, i17 F.2d 
N.M, The statute permitting a liti- 


gant to disqualify a district judge by 
filing an affidavit authorizes disqualifi- 
cation of the resident or presiding 
judge of the district and no other, and 
does not authorize a litigant to dis- 
qualify a judge who is sitting at re- 
quest of the presiding judge after the 
presiding judge has voluntarily dis- . 
qualified himself. Laws 1933, c. 184; 4 
Const. art. 6, §§ 15, 18.—State ex rel. 3 
Armijo v. Lujan, 111 P.2d 541. 6 

Or. In a declaratory judgment pro- 
ceeding, wherein defendant after entry 
of judgment filed a petition for supple- 
mental relief, trial court did not err 
in denying plaintiff's motion for a 
change of judge to hear supplemental 
proceeding, since supplemental pro- 


_4341.—State ex 


provide for a change of 
‘plication of the parties and one must 


- president and _secretary-treasurer, 


entitled to a 


S177 


ceeding would not be considered, as 
a separate proceeding from the orig- 
inal proceeding when it was prose- 
cuted in the same court before the 
same judge as the original proceeding. 
—Lowe v. Harmon, 115 P.2d 297. 


§ 177 ; 

Fla. Where the conduct of trial 
judge is such as to give a reasonable 
man ground for belief that the judge 
is prejudiced, the judge has duty to 
recuse himself. Comp.Gen.Laws 1927, § 
rel. La Russa _ Vv. 
Himes, 197 So- 762. 

Miss. Whether chancellor will call 
in another chancellor on ground of his 
own disqualification or will certify his 
disqualification to the Governor for ap- 


- pointment of a special chancellor is a 


matter pertaining to the administra- 
tive functions of his office and is not 
reviewable. Code 1930, §§ 737, 738.— 
Anderson vy. Anderson, 200 So. 726. 
Tex.Civ.-App. Where member of Court 
of Civil Appeals had certified his dis- 


qualification to Governor, the certifica- 


tion of disqualification and the com- 


mission appointing a special associate 
justice could not L 
parties to the action as to which the 
_ judge had certified his disqualification 


be questioned by 


on the theory that the grounds which 
the judge assigned were not grounds 
recognized by law for disqualification. 


. Vernon’s Ann.St.Const. art. 


5, § 10— 
Lindsley v. Lindsley, 152 S.W.2d 415. 
error granted. on 


Ind. The change of venue statutes 
judge on ap- 


be a party to an action in order to be 


entitled to a_change of judge.—sState 


ex rel. Sun Pub. Co. v. Pursley, 29 
N.H.2d 991. 
Where two persons claiming to be 


re- 
spectively, of defendant company filed 


a motion for change of judge, and de- 


fendant then filed a motion to reject 
motion for change of judge upon 
ground that neither of alleged officers, 


nor their attorneys, had any authority 


to act for defendant company, the 


‘question pending in circuit court was 


not whether defendant company was 
change of judge, 
but whether defendant company was 
seeking a change of judge, which 
question could be determined by cir- 


cuit court in a summary manner, and 


circuit court was not required to grant 
change of judge on motion of defend- 
ant company before it was determined 


that defendant company, speaking by 


some one authorized to speak for it, 
had asked for a change of judge.— 
State ex rel. Sun Pub. Co. v. Pursley, 
29 N.B.2d 991. 

N.M. The word “party’’, in statute 
providing that party to action can file 
affidavit of. disqualification of trial 
judge, should not be given a strained 
interpretation. Laws 1933, ¢c. 184.— 


» State ex rel. Lebeck v. Chavez, 113 P. 


2d 179, 45 N.M. 161. 

A person who had petitioned to inter- 
vene, but whose right to intervention 
had not been determined by trial court, 
was not a “party” to action within 
statute providing that party to action 
ean file affidavit of disqualification of 
trial judge. Laws 1933, c. 184.—State 
ex rel. Lebeck vy. Chavez, 113 P.2d 179. 
45 N.M. 161. 

A petition to intervene in suit is not 
an “action or proceeding” within stat- 
ute providing that party to action or 


' proceeding can file affidavit of disquali- 


fication of trial judge. Laws 1933, ec. 
184.—State ex rel. Lebeck vy. Chavez, 
113 P.2d 179, 45 N.M. 161. 

The statute providing that party to 
action can file affidavit of disqualifica- 
tion of trial court will not be given a 
construction which will permit a person 
petitioning to intervene in action to de- 
lay the trial on the merits while a new 
judge is being sought and brought into 
the district court to try the simple 
issue of whether petitioner had alleged 
sufficient facts showing his interest in 
the matter in litigation and whether 
the trial would not by his intervention 
be delayed. Laws 1933, c. 184.—State 


el ? a se Ee Ot 


JUDGES <->" 


ex rel. Lebeck y. Chavez, 113 P.2d 179. 
45 N.M. 161. . 
§ 180 


Minn. The statute as amended re- 
lating to time for filing an affidavit 
of prejudice against a district judge 
does not permit the filing of the affi- 
davit at hearing of a motio order 
to show cause, or argument on de- 
murrer, but only requires filing of 
the affidavit in a district court with 
one judge in chambers five days before 
motion is te be heard, the clause, “or 
at the hearing of any motion,” etc., 
having been inserted solely to make 
statute applicable to such hearings as 
well as. to trials of causes. Mason’s 
Minn.St.1927, § 9221, as amended by 
Laws 1937, c. 237.—State ex rel. Fick- 
ling v. Moriarty, 294 N.W. 473. 

Where motion was brought on for 
hearing by order to show cause before 
a district judge in chambers in a 
district having but one judge, so that 
the parties were aware at the time of 
the issuance and service of the order 
to show cause of the identity of the 
judge before whom the motion would 
normally be heard, an affidavit of 
prejudice filed at the time of the 
hearing was too late to meet the re- 
quirements of the statute as amended 
dealing with affidavit of prejudice. 
Mason’s Minn.St.1927, § 9221, as 
amended by Laws 1937, ¢. 237.—State 
ex rel. Fickling y. Moriarty, 294 N. 
W. 478. 

N.M. In determining whether cause 
was at issue at time certain defendants 
filed affidavits of disqualification of 
trial judge, whether other matters be- 
tween other parties had been deter- 
mined was immaterial, unless such 
matters affected directly such defend- 
ants. Laws 19338, ce. 184.—State ex rel 
Lebeck vy. Chavez, 113 P.2d 179, 45 N. 
M. 161. 

Whether affidavit of prejudice is time- 
ly filed depends on whether the party 
filing the affidavit has theretofore sub- 
mitted any contested matter to the 
judge for ruling thereon. Laws 1933, 
c, 184.—State ex rel. Lebeck y. ‘Chavez, 
113, P.2d 179, 45 N.M.7161; 

An affidavit of prejudice must be fil- 
ed before the party filing the affidavit 
has called upon the court to act ju- 
dicially upon any material issue. Laws 
1933, .c. 184.—State ex rel. Lebeck vy. 
Chavez, 113 P.2d 179, 45 N.M. 161. 


§ 183 

C.C.A.Tex. Affidavit of personal bias 
or prejudice, which at most expressed 
fear that the judge was not impartial 
and stated that the fear had been 
increased by severity of sentences im- 
posed in similar cases and by fact that 
disbarment proceeding had been insti- 
tuted against a lawyer who had certi- 
fied to an affidavit of personal bias and 
prejudice in a prior case, was insuffi- 
cient to show disqualification of the 
judge under statute which was de- 
signed to disqualify a judge because of 
personal bias or prejudice and not be- 
eause of his rulings and sentences 
which were not acceptable to the affi- 
ant. Jud.Code § 21, 28 U.S.C.A. § 25. 
—Beland v. U. S., 117 F.2d 958. 

_The orderly administration of jus- 
tice requires that affidavits of personal 
bias or prejudice of trial judge, filed 
under statute, be strictly construed so 
as to prevent abuse and that they 
state facts showing personal bias or 
prejudice of the judge against the af- 
fiant. Jud.Code § 21, 28 U.S.C.A. § 25. 
—Beland vy. U. S., 117 F.2d 958. 


D.C.Mo. An affidavit of bias and 
prejudice must do more than assert the 
conclusion that the judge has bias and 
prejudice, and must state facts and 
reasons which logically support the 
conclusion asserted. Jud.Code § 21, 28 
U.S.C.A. § 25.—U. S. v. Pendergast, 34 
F.Supp. 269. 

Cal. Under statute, any party to an 
action may object to a judge upon 
ground that judge is so prejudiced as 
to be incapable of trying cause fairly 
and impartially, and such party may 
support his objection by affidavit show- 
ing bias, but allegations in affidavit 
must be pertinent and material and 
must set forth specifically the facts 


upon which charge of bias is based. — 
Code Civ.Proc. § 170, subd. 4.—H 


y. Superior Court in and for Los An-_ 
geles County, 110 P.2d 669. 


Cal.App. Under statute requiring 
that party objecting to judge on 
ground of his disqualification set 


“forth the fact or facts constituting 
the ground of the disqualification of 
such judge’, statements of disqualifi- 
cation are insufficient unless the facts 
constituting the alleged disqualifica- 
tion are set forth, and mere allegations 
setting forth the conclusions of affiant 
do not comply with the statute. Code 
Civ.Proc. § 170.—Ephraim v. Superior 
Court of City and County of San Fran- 
cisco, 109 P.2d 378. ‘ 

Where statement of disqualification 
of Superior Court judge merely set 
forth conclusions of affiant and did not 
set forth facts constituting the alleged 
disqualification, statement did not com- 
ply with statute and was insufficient. 
Code Civ.Proc. § 170.—Ephraim v. Su- 
perior Court of City and County of 
San Francisco, 109 P.2d 378. 

Fla. Suggestion for writ of prohi- 
bition to disqualify judge of criminal 
eourt from sitting in trial of accused 
who were charged with violation of lot- 
tery laws, on ground that during a re- 
cent political campaign the judge made 
certain prejudicial remarks concerning 
accused, stated facts sufficient to show 
disqualification of judge, and was not 
demurrable because affidavit of disqual- 
ification and supporting affidavits con- 
tained some allegations of fact that had 
occurred several years prior to trial. 
Comp.Gen.Laws 1927, §§ 4341, 7667.— 
State ex rel. La Russa v. Himes, 197 
So. 762. 

The sufficiency of an affidavit of dis- 
qualification of a judge is determined 
by whether it shows that the party 
making it has a well grounded fear 
that he will not receive a fair trial at 
the hands of the judge. Comp.Gen. 
Laws 1927, § 4341.—State ex rel. La 
Russa v. Himes, 197 So. 762. 


§ 189 

Ohio App. Under statute providing 
that upon filing of an affidavit of 
prejudice, the clerk shall forthwith no- 
tify the Chief Justice of the Supreme 
Court, it is the duty of the clerk to 
give the notice upon the filing and 
not upon a precipe of the party filing 
it, Gen.Code, § 1687.—Wendel v. 
Rushes 28 N.E.2d 686, 64 Ohio App. 


Ohio App. Where affidavit of bias 
and prejudice has been filed in accord- 
ance with statute, magistrate or judge 
of inferior court is required to potty 
presiding judge of common pleas court 
of the county, and upon failure to do 
SO, aggrieved party. may bring man-’ 
damus to compel him to comply with 
statute, or if magistrate or judge pro- 
ceeds to hear and determine case in 
disregard of affidavit, the litigant may 
appeal. Gen.Code, § 13433-19—Adams 
: Watts, 35 N.H.2d 845, 67 Ohio App. 


§ 191 

C.C.A.Ohio. A judge should not have 
been required to try proceedings 
against attorneys for contempt in ad- 
vising clients that interrogation of 
grand jurors concerning evidence on 
which they found indictments against 
clients was proper while judge was 
confronted with clients’ aflidavits of 
bias and prejudice, to which attorneys 
appended certificates of good faith. 
Jud,Code, '§ 1245) 28° U.S.CuAL § 25. 
Schmidt v. U. S., 115 F.2d 394. 

D.C.Mo. The judge against whom an 
affidavit of bias and prejudice is filed 
must accept as true the alleged facts 
and must proceed no further if the al- 
leged facts support the conclusion of 
bias and prejudice. Jud.Code § 21, 28 


U.S.C.A. § 25.—U. S. v. Pendergast, 34 
I. Supp. 269. 
Allegation, in affidavit of bias and 


prejudice, that judge had told grand 
jury that evidence existed which, if 
produced and believed, would show a 
conspiracy and concealment by defend- 
ant and that judge then knew of no 
such evidence, constituted an allegation 
of fact which judge would be required 


me 


SN 


prejudice had been filed. 


Ng ‘ py x3 Se 
3 mn if false, so as 


ep 8 
necessitate certification to senior cir- 
‘uit judge that affidavits of bias and 
Jud.Code § 
21, 28 U.S.C.A. § 25.—U. S. v. Pen- 
dergast, 34 F.Supp. 269. mn 

_Cal.App. The filing of written mo- 
tion by plaintiff to disqualify _ trial 
judge from passing upon defendants’ 
motion for new trial on date when 
judge was to rule upon defendants’ 
motion divested judge of jurisdiction 
to rule on motion for new _ trial.— 
Collins v. Nelson, 106 P.2d 89. 

Where plaintiff filed written motion 
on January 13, 1937, which was date 
when trial judge was to pass upon de- 
fendants’ motion for new trial, to dis- 
qualify trial judge from passing upon 
defendants’ motion, during interim be- 
tween January 13, and September 2, 
1938, when ‘special proceeding insti- 
tuted by plaintiff was properly dis- 
posed of, trial judge’s power to pass 
‘upon defendants’ motion was suspend- 
ed, and the period of time between 
January 13 and September 2, was to 
be excluded in computing 60-day peri- 
od provided for determination of mo- 
tions for new trial. Code Civ.Proc. § 
660.—Collins v. Nelson, 106 P.2d 39. 

Okl. Though the statute dealing 
with disqualification of a trial judge 
does not contemplate the disqualifica- 
tion of a judge for trivial reasons, or 
on the mere whim or fancy of a liti- 
gant, a request to disqualify should re- 
eeivye the most careful consideration by 
a judge and should -be granted where 
any substantial reason or ground 
therefor appears, 22 OklSt.Ann. § 
571; OklSt.Ann.Const. art. 2, § 6.— 
State ex rel. Bennett v. Childers, 105 P. 


2d 762. 
Where 


Pa.Super. litigant alleging 
that judge was disqualified by bias, 
prejudice, unfairness or interest from 
hearing and deciding case produced no 
evidence in support of charge, on appeal 
from judgment rendered, the superior 
court was limited to the averments of 
fact in the petition—Appeal of As- 
kounes, 19 A.2d 846, 144 Pa.Super. 293. 

If the judge feels that he can hear 
and dispose of the case fairly and with- 
out prejudice, his decision will be final, 
unless there is an abuse of discretion.— 
Appeal of Askounes, 19 A.2d 846, 144 
Pa.Super. 293. 

Refusal of judges to disqualify them- 
selves was not an abuse of discretion 
under the evidence.—Appeal of Askou- 
nes, 19 A.2d 846, 144 Pa.Super. 293. 


Tex.Civ.App. Under constitutional 
provision that no judge shall sit in 
any case wherein he may be interested, 
doubt regarding disqualification of 
judge should be resolved in favor 
of disqualification rather than for qual- 
ification of judge. Vernon’s Ann.St. 
Const._art. 5, § 11.—Lindsley v. Linds- 
ley, 152 S.W.2d 415, error granted. 

W.Va. In habeas corpus _ proceeding, 
trial judge did not err in adi? and 
determining the case after petitioner 
filed affidavit charging that the judge, 
by reason of bias and_ prejudice, could 
not conduct a fair and impartial trial, 
where no facts were set out justifying 
the charge and no evidence was offered 
in support thereof.—Ex parte Farmer, 
14 §.H.2d 910. 


> § 192 

C.C.A.Tex. A judge may not consid- 
er the truth or falsity of allegations in 
an affidavit of personal bias or preju- 
dice, and the provision that no such 
affidavit shall be filed unless accom- 
panied by certificate of counsel of rec- 
ord that affidavit and application are 
made in good faith is a precaution 
against abuse of the privilege afforded 
by the act. Jud.Code § 21, 28 U.S.C.A. 
§ 25.—Beland v. U. S., 117 F.2d 958. 


Cal.App. Where statement of dis- 
qualification of judge is legally insuf- 
ficient, judge sought to be disqualified 
may disregard it or strike it from the 
files. Code Civ.Proc. § 170.—Ephraim 
v. Superior Court of City and County 
of San Francisco, 109 P.2d 878. 

Tex.Civ.App. Where a motion alleg- 
ing the disqualification of a district 
judge to sit in a case on account of in- 
terest therein was controverted by writ- 


ing the hearing of evidence thereon 
was presented. Rev.St.1925, art. 15.— 
Taylor vy. Batte, 145 S.W.2d 1116. 

yo § 196 
Ii.App. In a proceeding against 
primary election judges for _ misbe- 
havior, the question of disqualification 
of the trial judge because of personal 
interest, not preserved by motion or in 
anyother way, is waived.—People ex 
rel. Rusch vy. Lidovsky, 31 N.E.2d 372. 
308 Ill.App. 60. 

Il.App. Whether trial judge who 
was candidate for nomination in_pri- 
mary was disqualified by personal in- 
terest from trying proceedings against 
the primary election officials for mis- 
conduct was not ‘waived’ by failure 
to raise the question by motion, al- 
though technically waiver was estab- 
lished, since the personal factor was 
inherent in the case—People ex rel. 
Rusch v. Solomon, 31 N.H.2d 394, 308 
Tl. App. 3817. 

Neb. Where case was regularly set 
for trial at regular term of district 
court, and court regularly convened, 
and case was called and issues were 
completed in open court, and both par- 
ties announced themselves ready for 
trial, and no question was raised as to 
judge’s competency to preside until aft- 
er trial was had and decree rendered, 
defendant “waived” its right, if any, to 
.object to judge’s right to preside.— 
Drainage Dist. No. 1 of Lincoln Coun- 
wae Suburban Irr. Dist., 298 N.W. 

N.M. Petitioners to intervene “waiv- 
ed” right to rely on disqualification of 
trial judge by immediately, after 
judge’s ruling on question of disquali- 
fication, filing motion to be substituted 
as parties defendant and to require of 
plaintiffs a security bond for costs, not- 
withstanding that neither of such mo- 
tions was, upon hearing, resisted by 
opposing counsel. Comp.St.1929, § 105- 
1310.—State ex rel. Lebeck v. Chavez, 
113. P.2d (179, 45 N.M. 161. 

The disqualification of trial judge for 
prejudice can be waived by implication 
or by specific acts of party having 
right to rely on the disqualification. 
Laws 1933, ec. 184.—State ex rel. Lebeck 
v. Chavez, 113 P.2d 179, 45 N.M. 161. 

The disqualification of trial judge 
for prejudice, resulting from filing of 
affidavit of prejudice, is ‘“‘waived” where 
the affidavit is withdrawn. Laws 1933, 
ce. 184.—State ex rel. Lebeck v. Chavez, 
143 -P.2d +179, 45° N.M, 161. 

Tex.Civ.App. The enactment of the 
constitutional provision that no judge 
shall sit in any case wherein he may 
be interested is a declaration of public 

olicy, and the disqualification cannot 
be waived. Vernon’s Ann.St.Const. art. 
5, § 11.—Lindsley v. Lindsley, 152 
S.W.2d 415, error granted. 
§ 198 


Mont. Where judge who signed or- 
der authorizing administratrix to ex- 
ecute mortgage to secure an indebted- 
ness to bank was a stockholder, direc- 
tor, and vice president of the bank at 
the time the order was made, the order 
was void because of disqualification of 
the judge. Rev.Codes 1935, § 8868, 
subd. 1.—Gaer y. Bank of Baker, 107 
P.2d 877. 

The fact that no objections were 
filed to making of an order authorizing 
administratrix to execute mortgage to 
secure indebtedness to bank of which 
the judge who made the order was a 
stockholder, director, and vice presi- 
dent did not render making of the 
order a mere formal matter which 
judge could take care of even though 
he was disqualified, since the judge 
was required to be satisfied of truth of 
allegations of the petition, and was re- 
quired to determine amount to be bor- 
rowed and amount of property to be 
mortgaged and to protect all the heirs, 
even though no objection was present- 
ed. Rev.Codes 1935, § 8868, subd. 1; 
§ 10253.—Gaer v. Bank of Baker, 107 
P.2d 877. 

Where judge executed order author- 
izing administratrix of estate to execute 
mortgage to secure indebtedness to 
bank, at time judge was_ disqualified 
because he was a stockholder, director, 


ten pleadings, an issue of fact requir-_ 


-—Gaer y. Bank of Baker, 107 'P.2d 877, 


from ordering transfer of the cause ~ 


A‘; ki tey x 
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and vice president of the bank, the 
mortgage which was executed by the — 
administratrix was valid as to the in- 
terest which the administratrix had or 
might have in the property of the es- 
tate. Rev.Codes 1935, § 8868, subd. 1. 


Ohio App. Where a litigant without 
the assistance of counsel filed informal 
affidavit designated as an affidavit of 
prejudice, and no precipe was filed 
with the affidavit, and the clerk did not 
notify the Chief Justice of its filing, 
the trial judge was unauthorized to 
proceed with the trial on ground that 
the affidavit was not properly filed, 
because no precipe directing the clerk 
to notify the Chief Justice was filed : 
with it.” Gen.Code, § 1687.—Wendel v. 
Hughes, 28 N.W.2d 686, 64 Ohio App. a 


310. RE 
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§ ye ie 
Mo. In action by decedent’s children 
to remove administrators, wherein ad- — 
ministrators filed affidavit disqualifying 
the probate judge, probate court wags 
without authority to transfer daugh- 
ter’s application for letters of adminis- 
tration to the circuit court, and cir- 
euit court was without jurisdiction to — 
rule such application. Rev.St.1939, §§ 
7, 8, 9, 47, 2444, Mo.St.Ann. §§ 7, 8, 
9,47, 20538, pp. .9, 11,712,29.42646) == ee 
State ex rel. Smith v. Hull, 152 Sw. 
2d 106, transferred 147 S.W.2d 214, © 
Okl. A judge who certified his dis- 
qualification to act in a cause pending , 
before him was not thereby precluded 


to another court for trial before a 
qualified judge. 20 OkI.St.Ann. §§ 162, 
175.—Smith v. Bogart, 107 P.2d 173, 

Where a. superior court judge cer- — 
tified his disqualification to act in a 
cause pending before him, objection ~ 
that judge was thereby precluded from — 
ordering transfer of the cause to the — 
district court could not be raised for ~ 
the first time in the district court. 29 © 
Okl.St.Ann. §§ 162, 175.—Smith v. — 
Bogart, 107 P.2d 173. ri 

Tex.Cr.App. Where county judge, 
before whom proceeding was had to ~ 
show that one previously declared to 
be of unsound mind, had recovered his 
Sanity, was the husband of the aunt ~ 
of the wife of the one previously ad- ~ 
judged insane, the county judge was ~ 
related to the one previously adjudged — 
insane ‘within third degree by affinity” 
within meaning of statute disqualifying 
him from trying the case, and hence ~ 
his judgment showing recovery of san- 
ity was void. Vernon’s Ann.Civ.St. art. 
15; . Vernon’s Ann.C.C.P. art. 552; 
Vernon’s Ann.St.Const. art. 5, §-11— 
Irons v. State, 152 S.W.2d 359. [ 
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N.M. The trial judge can perform 


mere formal acts after disqualification. — et 
—State ex rel. Lebeck v. Chavez, 113 P. ig 
2d 179, 45 N.M. 161. : ae 


§ 201 ORE 
Tex.Civ.App. The acts of a judge ~— 
subjeet to any constitutional disquali- ° : 
fication are void. Vernon’s Ann.St. 4 a 
Const. art. 5, § 11.—Lindsley vy. Linds- 
ley, 152 S.W.2d 415. error granted. : 
§ 203 


Ga, Where a superior court judge is 
disqualified and the disqualification is # 
made plainly to appear, the superior od 
court judge of another circuit may ~~ 
pass on a petition for a temporary re- ag 
straining order and interlocutory in- Ba? 
junction without any previous desig- ‘ah 
nation by the disqualified judge. Code bs 
1933, §§ 24-2616, 24-2617.—Galloway v. yay 
Mitchell County Wlectrie Membership q 
Corporation, 9 8.H.2d 9038, 190 Ga. 428. ¢ 

Ind. A ‘judge pro tempore” is ap- 
pointed for the term or some part there- 
of, during which time he exercises all 
the functions of the regular judge, 


-whereas a “special judge” is appointed 


to act in a particular case, and his 
authority continues until the case is 
finally disposed of, unless the venue 
is changed. Burns’ Ann.St. §§ 2-1424, 
2-1425, 4-316.—State ex rel. Hodshire 
v. Bingham, 33 N.H.2d 771, 134 A.L.R. 
1126. 

Iowa. The substitution of judges 
during a case should be carefully 
guarded and never permitted except 
under most extraordinary circumstanc- 


§ 204 


es, and only when no prejudice can 
result to the parties. Code 1939, §§ 
11506, 13911.—State v. Sereg, 296 N.W. 


sik. 
§ 204 : 

Tex.Civ.App. The statute relating to 
assignment of district judges to pre- 
‘side over a court of another district is 
merely cumulative of other statutes on 
game subject. Vernon’s Ann.Civ.St. art. 
- 200a, § 5.—Reynolds yv. City. of Alice, 

f 150 S.W.2d, 455. ’ 

é The power conferred by section of 
-- Constitution providing that when a 
re judge of the district court is disquali- 
fied the parties may, by consent, ap- 
point a proper person to try case can- 
not be limited by legislative act. Ver- 
~ . *non’s Ann.Civ.St. art..200a; §: 5; Ver- 
-non’s Ann.St.Const. art, 5, § 11.—Rey- 
nolds v. City of Alice, 150 S.W.2d 455. 
4 206 ’ 


| Ga. The provision of the Code of 
- 1933 authorizing county judge or city 
court judge or, if there are neither of 
such courts in a county, then: the clerk 
- of superior court, to exercise jurisdic- 
tion of ordinary where ordinary of a 
- . given county is disqualified, was in- 
+» tended to change prior statute, provid- 
ing that an ordinary of adjoining coun- 
ty should pass upon matter if  or- 
_ dinary of county where: the business 
arose was disqualified, so that where 
ordinary of county in which business 
‘arose was disqualified in a proceeding 
_. for removal of obstructions from an 
alleged private way, ordinary of ad- 
joining county had no authority to 
assume jurisdiction of application and 
orders entered by him were void. Code 
1983, §§ 24-1710, ..102-101,. 102-102); 
subd. 9.—Maddox v. First Nat.) Bank 
of Jefferson, 11 S.H.2d 662... « 


' 


5 § 207 3 
 Tex.Cr.App. The oath prescribed by 
' Constitution for a public officer of state 
under 1938 amendment to Constitution 
is substantially different from oath re- 
- quired under prior provision of Consti- 
tution, in that officer under present 
oath must not only swear faithfully to 
. perform duties of office, but, in addi- 
- *.tion, must swear his allegiance to fed- 
eral and state governments, while for- 
mer oath related only to a perform- 
ance of duties, and hence special judge 
- who subscribed to former oath did not 
- substantially subscribe to oath as pres- 
-. ently required by Constitution. Ver- 
non’s Ann.St.Const. art. 16, § 1.—Hnloe 
v. State, 150 S.W.2d 1039. 

Ba é § 209 

» Ga. City Court of Camilla is a con- 
stitutional “city court’? whose judge 
may, under Constitution, preside in 
place of a disqualified superior court 
judge in the county. Laws 1905, p. 190, 
§ 30° Const: arter6): §2) pars. by oss 
5, par. 1.—Galloway vy. Mitchell County 
Hlectrie Membership Corporation, 9 S. 
WH.2d 908, 190 Ga. 428. 

; N.Y.App.Div. Since the office of spe- 
x cial judge of city of Binghamton was 
' elective, prior to city’s operation under 
Government 


authority of Binghamton City Court 
Act, such office was an “appointive of- 
fice’ and not an “elective office’ so as 
to give mayor, after city began operat- 
ing under plan I, authority to appoint 
judge, under provision in Optional City 
Government Law that city judicial of- 
ficers who were appointive prior to 
operation of city under such law should 
: be elected by mayor of city operating 
under plan F of such law. Unconsol. 
Laws, §§ 501 et seq., 544; Laws 1931, 
ec, 482, § 7. —Weidner v, Ronan, 21 N. 
Y.S.2d 367, 259 App.Div. 1115. 
§ 212 
Tex.Civ.App. Under 
provision that when a 
trict court 
: may, by consent, appoint a proper per- 
son to try case, there is no room for 
eonstruction and literal terms of pro- 
vision must be followed, but if. there 
( is a disqualification of regular judge 
parties have power to agree upon a 
special judge, and if regular judge 
deems himself disqualified and so certi- 
fies and parties proceed to trial be- 
fore a special judge upon whom they 


constitutional 
judge of dis- 
is disqualified the parties 


Lane } as a een eek 
, reo aya 4 


ie 


arts. 1887-1892.—Reynolds vy. City of 
Alice, 150 S.W.2d 455. ; 


§ 215 ‘ 

Colo. Where judge disqualified him- 
self, sua sponte, court rule requiring 
judge to be agreed upon by the par- 
ties within 10 days, or in case of fail- 
ure to agree to certify facts to Chief 
Justice of Supreme Court, for assign- 
ment of district judge, was applicable. 
Rules of Supreme Court, rule 14¢.— 
People ex rel. Lenzini v. District Court 
of Third Judicial Dist., 106 P.2d 1063. 


§ 218 

Tex.Civ.App. Where regular district 
judge for 79th Judicial District, which 
included Jim Wells county, and who 
was also presiding judge of Fifth Ad- 
ministrative Judicial District was pres-. 
ent and presiding over district. court 
for Jim Wells county after having 
noted on such court’s docket that he 
was disqualified to try, a pending case 
and after having assigned a_ district 
judge of 117th Judicial District, which 
included Nueces county, as judge to try 
ease, attorneys in attendance on dis- 
trict court in Nueces county: did not 
have power to elect a special judge, in 
absence of their regular judge, with 
authority to try case in Jim Wells 
county. Vernon’s Ann.Civ.St. art. 200a, 
§§ 5, 1887-1892, 2278, 2281; Rules for 
District Courts of Texas, rules Nos. 84 
and 85.—Reynolds v. City of Alice, 150 
S.W.2d 455. 


Where term of district court.at which 
case was to be tried was about to ex- 
pire and presiding judge was disquali- 
fied and a judge from another district 
who might have had power to try case 
was unavailable, and before trial par-, 
ties entered into written agreement 
that case should. be tried before a 
special district judge and parties pro- 
ceeded to trial under agreement with- 
out. protest until after judgment was 
rendered, judgment could not be. at- 
tacked by plaintiffs on ground that 
special judge lacked authority to try 
case. Vernon’s Ann.Civ.St. arts. 200a, 
§§ 5, 1887-1892, 2278, 2281; Rules for 
District Courts of Texas, rules Nos. 84 
and. 85; Vernon’s Ann.St.Const. art. 5, 
§ 11.—Reynolds v. City of Alice, 150 
S.W.2d 455. 


§ 219 

Tex.Civ.App. Where member of 
Court of Civil Appeals certified his 
disqualification to the Governor and 
the Governor appointed special as- 
sociate justice in accordance with con- 
stitutional provision, the court con- 
sisting of two regular members and the 
special associate justice wags a legal 
court with authority to determine the 
case as to which the member had certi- 
fied his disqualification. Vernon’s Ann. 


St.Const. art. 5, § 11.—Lindsley v. 
Lindsley, 152 S.W.2d 415, error 
granted, 


Where member of Court of Civil Ap- 
peals had certified his disqualification 
to Governor, the certification of dis- 
qualification and the commission ap- 
pointing a special associate justice 
could not be questioned by parties to 
the action as to which the judge had 
certified his disqualification on the 
theory that the grounds which the 
judge assigned were not grounds rec- 
ognized by law. for disqualification. 
Vernon’s Ann.St.Const. art. 5, §. 11. 
Lindsley v. Lindsley, 152 S.W.2d 415, 
error granted. 

Where certification of disqualification 
of member of Court of Civil Appeals 
and commission by Governor appoint- 
ing special associate justice were in 
accordance with Constitution, constitu- 
tional method of trial of member of 
court by impeachment and by address 
was only method by which it could 
be legally declared that the. special 
appointment was without legal effect 
and force. Vernon’s Ann.St.Const. art. 


formed, 


Ann.Civ.St. 
Rules for, the 
District Courts of Texas, rules Nos. 84 


Vernon’s arts. 


1887-1892, 2278, 228); 


and 85.—Reynolds v. City of. Alice, 
150 S.W.2d 455... t 
§ 229 { 
Ga. Where a superior court judge is 
disqualified and ‘the disqualification is 
made plainly to appear, the superior 
court judge of another circuit may pass 
on a petition for a temporary restrain- 
ing order and interlocutory injunction 
without any previous designation by 
the disqualified judge. . Code 1933, §§ 
24-2616, 24-2617.—Galloway v. Mitchell 
County Electric Membership. Corpora- 
tion, 9 S.H.2d 908, 190 Ga, 428... 
Judge designated’ to sit as a court 
during appearance term in lieu of dis- 
qualified superior court judge and who - 


“assumed jurisdiction of petition for 


injunction could alter or revoke all in- 
terlocutory orders from which no writ 
of error had been taken, including an 
amendatory. order overruling demurrers 
to the petition, notwithstanding such 
order was entered by a superior court 
judge. of another circuit. Gode 1933, 
§§ 24-2616, 24-2617, 24-2620, , 81-1002, 
110-702:—Galloway y. Mitchell County 
Electric Membership Corporation, 9 8S. 
E.2d 903, 190 Ga. 428. 

Ga. Where superior court judge is 
disqualified and does not designate an- 
other judge, the superior court judge 
of another circuit acting on the petitio 
for a temporary restraining order ana 
interlocutory, injunction may, but is 
not obliged. to, pass upon demurrers to 
petition, and where the demurrers are 
considered but not then passed upon, 
the judge does not lose jurisdiction to 
decide them by an amendatory inter- 
locutory ‘order until another judge 
properly designated by the disqualified 
judge assumes jurisdiction. Code 1933, 
§§ 24-2616, 24-2617, 24-2620, 81-1002. 
—Galloway v. Mitchell County Electric 
Membership Corporation, 9 S.E.2d 903. 
190 Ga. 428. 

Ind. A “judge pro tempore” is ap- 
pointed for the term or some part there- 
of, during which time he exercises all 
the functions of the regular judge, 
whereas a ‘“‘special judge’’ is appointed 
to act in a particular case, and his au- 
thority continues until the case is final- 
ly disposed of, unless the venue is 
changed. Burns’. Ann.St. §§ 2-1424, 2- 
1425, 4-316.—State ex rel. Hodshire v. 
Bineen ne N.H.2d 771, 134 A.L.R. 


Ind. A judge pro tempore who had 
presided at the trial of a civil case dur- 4 
ing the period: of his appointment had 
power to hear and grant motion for new 
trial after expiration of that period. 
Burns’ Ann.St. §§ 2-1424, 2-1425, 4-316. 
—State ex rel. Hodshire v. Bingham, 33 
N.H.2d 771, 134 A-L.R. 1126, 

§ 237 

Tex.Cr.App. In criminal case, one 
assuming to act as a special, judge 
without having first taken oath as pre- 
scribed. by Constitution could not be a 
“judge de facto”. _Vernon’s Ann.St. 
Const. art. 16, § 1.—Bnloe vy. State, 150 
S.W.2d 1039. ; 


_ / JUDGMENTS 


rine § 2 

C.C.A.Del. An ‘adjudication’ is a 
“judgment” or the entry of a decree by 
a court in respect to the parties in a 
case.—Samuel Goldwyn, Inec., v. United 
Artists Corporation, 113 F.2d. 708. 

Tl.App. A “judgment”. is the sen- 
tence of the law pronounced by the 
court upon a matter contained in the 


be a tale 


4 
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By carer ination of ‘the 
ters submitted to it in an action or 
proceeding, and is the judicial act of 
the court, and interest thereon is not 


Ned 991, 309 TILApp. 


_ yights of parties 


* Rem.Rey.Stat. 


~ motion 


ord 
ne may he d 


court upon mat-. 


an. integral part thereof. Smith-Hurd 
Stats. ec: 74, § 8—People ex rel. Salo- 
en Vv. Kelly, 32 N.H.2d 920, 309 Ill. 
eh 133; People ex rel. Clennon v. 

elly, 32 'N.E.2d 921, 309 Ill.App. 133; 
People, ex rel, Gallachio Vv. Kelly, . 33 
133; oon 
ex rel. Keeler v. Kelly, 32 N.E.2d 922, 
309 Ill.App. 133; People ex rel. Klee 
ay Kelly, 32 N.B.2d 923, 309 Ill.App. 


“N.J.Prerog. A “decree” is a solemn 


act or determination of the court—In 
re Bradford’s Estate, 16 A.2d 268, 128 


N.J.Eq. 872. 

‘N.J.Orph. The definition of a ‘Sudg- 
ment’’ as final determination of the 
include decrees of 
equity and probate Courts. 
Chancery, rule 6, N.J.S.A. tit. 
re Cool’s Estate, 18 A.2d 714, 19 NJ. 


Misc. 236. 

» Tex. Civ.App. While a “Judgment” 
of a court is what the court pro- 
nounces, the “rendition of judgment” 
is a judicial act by which the court 
settles and declares the decision of 
the law upon the matters at issue, 


‘whereas “entry of the judgment” is a 


ministerial act te preserve evidence 
of the judicial act, and therefore the 
court has inherent power by a judg- 
ment ‘‘nune pro tunc” to correct the 
record so that it will accurately state 


_ the judgment of the court as rendered. 
—Jones vy. Sun Oil Co., 


145 S.W.2d 
615, error granted. 


Cal.App. A portion of a judgment 
which is in excess of power of court 
to grant is void, but the void portion 
of the judgment does not invalidate the 
legal portion of the judgment, and 
such ‘portion may siand.—Liuzza v. 
Bell, 104 P.2d 1095. 

‘Portion of a judgment, in fraudulent 
conveyance action, declaring a deed 
void and the property described there- 
in subject to lien in favor of judg- 
ment creditors for payment of their 
claim, was valid though other por- 
tion of judgment decreeing that prop- 
erty described in deed constituted a 
part of fraudulent grantor’s estate for 
purpose of satisfying judgment credi- 
tors’ claim was void because of absence 
of a party litigant representing es- 
tate of fraudulent grantor.—Liuzza v. 
Bell, 104 P.2d 1095. x 


; § 
Wash. “Decision”, as used in stat- 
ute providing that a decision of a de- 
artment of Supreme Court shall not 
poe final until 30 days after filing 
thereof, is synonymous with ‘‘opinion”’. 
§ 10-—In re Brown’s 
107 P.2d 1104, denying 


LOIS 
2d 1003. 

The “decision” of a court is its 
“judgment”, and the “opinion” is only 
the reasons given for judgment.—In 
re Brown's Guardianship, 107 P.2d 
1104, denying motion In re. Brown’s 
Estate, 101 P.2d 1003. : 


Guardianship, 
In re Brown’s Estate, 


§ 7 

Idaho. Whether a document express- 
ing the action of a court is an “order” 
or a “judgment” is to be determined, 
not by its title, but by its contents. Code 
1932, §§ 7-701, 19-2704.—State v. Mc- 
Nichols, 115 P.2d 104. 

Tex.Civ.App. An order merely di- 
recting or authorizing the entry of a 
judgment in the case does not con- 
stitute a ‘‘judgment”, but to have 
that effect it must be so worded that 
it expresses the final sentence of the 
court on the matters contained in the 
record, and ends the case at once 
without contemplating any further ju- 
dicial action.—Loper v. Hosier, 148 §. 
W.2d 889, error dismissed, judgment 
correct. 

Wis. An order, adjudging that title 
of mortgage trustee who purchased 
mortgaged property at foreclosure sale 
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rete a Ny and 


was merchantable, ne that he recover, 


from person with whom he entered into 


contract for sale of premises, damages. 


for refusal. to complete contract, was 
an “order” in a ‘“‘proceeding at the foot 
of a judgment”, and was not a “judg- 
ment’? under statutory aennition: St. 
1939, § 270.53.—Newlander vy, River- 
view Realty Co., 298 N.W. 603, 238 
Wis. 211. 


88 

Cal.App. A court of equity will en- 
deavor to finally dispose of litigation 
s0 as to preclude further litigation be- 
tween same parties upon same subject 
matter.—Sonnicksen v. Sonnicksen, 113 
P.2d 495. 

App.D.C. The fact that relief of a 
particular sort has not been given pre- 
viously is not conclusive that it should 
not be granted, although ordinarily it 
is highly persuasive to such effect.— 
Thomas y. Peyser, 118 F.2d 369. 

Wash, Though equity will decree full, 
relief to the end of terminating litiga- 
tion and eliminating necessity for fur- 
ther litigation, the relief to be granted 
lies in discretion of the court.—Hanley 
v. Most, 115 P.2d. 933. 


§ 18 

Cal.App. The term “final judgment” 
cannot be given a hard and_ fast 
definition applicable to all situations, 
Since the finality of a judgment de- 
pends somewhat upon the purpose for 
which, ‘and the standpoint from which, 
it is being considered, and it may be 
final for one purpose ‘and not for an- 
other. Code Civ.Proc. § 577; § 1908, 
subd. 2,—Anderson vy. Great Republic 
Lifé Ins, Co., 106 P.2d 75. 

Cal.App. Though no formal inter- 
locutory judgment or decree in ac- 
tion to set aside deéd and in cross- 
action to quiet title was ever entered, 
an order for that purpose would be 
as effective.—Boyd v. Lancaster, 110 P. 


ideo en 
Cal.App. The composition of a 
“judgment” is derived from an at- 


tempt to apply the law to the facts in 
question, and if the court decides the 
law and facts both wrong, or the facts 
right and the law wrong, or the law 
right and the facts wholly wrong, the 
judgment is still a “final judgment” if 
the time for appeal lapses.—In re Gar- 
diner’s Estate, 114 P.2d 643. 
Fla, judgment becomes — final 
when order overruling and denying 
motion for new trial is entered.—Cole 
v. Walker Fertilizer Co., for Use and 
Benefit of Walker, 1 So.2d 864, 


Mo. In suit to foreclose nica bane 
lien, judgment and decree purporting 
establish various liens against real e 
was “final . judgment” determining 
rights of all the parties to suit. Rev. 
St.1939, §§ 3570, 8571, 3578, 3576, Mo. 
St.Ann. §§ 3180. 3181; 3183, 3186, pp. 
5008, 5010, 5012, 5014,—Chance _ V. 
Franke, 153 S.W.2d 378. 

Ohio App. The fact that all judg- 
ments are subject to review and may 
be set aside does not establish that 
such judgments are not “final judg- 
yee Oma a v. Clemans, 31 N.H.2d 


Pa.Super. No. judgment or decreeisa 
“final judgment” or ‘final decree” that 
does not terminate the litigation be- 
tween the parties to the suit.—Sund- 
heim y. Beaver County Building & Loan 
Ass’n, 14 A.2d 349, 140 Pa.Super. 529. 

Pa.Super. ‘‘Final judgment” is syn- 
onymous with “final determination” 
which means the final settling of the 
rights of the parties to the action be- 
yond all appeal.—Quarture v. Allegheny 
eau 14 A.2d 675, 141 Pa-:Super. 


Tex.Com.App. It is net essential to 
the finality of a judgment that it in 
express terms specifically dispose of 
each issue, since the fact “that judg- 
ment disposes of a particular issue may 
be inferred from other provisions there- 
of, provided such inference follows as 
a necessary implication.—Gamble_ v. 
Banneyer, 151 S.W.2d 586, affirming 
127 S.W.2d 955. 

Tex.Civ.App. Where a plaintiff’s al- 
ternative plea was not on trial and was 
effectually disposed of by award upon 


‘2d 328. 


“her principal cause of action, Jademient 
Bed ae on ultimate issues raised by 
oth pleading and evidence was a ‘‘final 
judgment.”—Connor vy. Buford, 142 S. 
W.2d 592, error dismissed, judgment | 
correct. ° b's 
Tex.Civ.App. A judgment to be a 
“final judgment” must dispose of all ~ 
the parties and all of the issues in the 
case.—Minnock y. Garrison, 144 S.W. 
Tex.Civ.App. A judgment which de- 
creed that plaintiff “take nothing by 
his suit as against each and all of the 
defendants herein” disposed of all of 
the issues and the parties and on its ee 
face was a “‘final judgment”.—Runyon — 
v. Valley Pub. Co., 147 S.W.2d 621, "ere 
ror refused. 
Tex.Civ.App. A “final judgment” is 
one that terminates an action—Garcia ~~ 
v. Jones, 147 S.W.2d 925, error dis- 
missed, judgment correct. _ by 


§ 20 ‘ 
Idaho. A “judgment” is the final de- — i 
termination of the rights of the par- as 
ties in an action or proceeding. Code Bis 
1932, §§ 7-701, 19-2704.—State v. Me- hee 
Nichols, 115 P.2d 104. 4 
N.C. A void judgment may bes treat. 
ed as nullity, disregarded, vacated on 
motion, and attacked directly or col- | 
laterally, and it affords no basis for — 
recovery.—Casey v. Barker, 14 S.E.2d- a 
429, 219, N.C, -465. 
N.D. Invalid judgments were not 
rendered valid by mere lapse of time, — abe 
since time does not confirm a void act, 
Comp.Laws re § 7273.—Baird v. B 
lison, 293 N.W. 194 


se 


certain isighes which plaintiffs’ ei 
tor had conveyed to a canal company, 
judgment for defendants on the merits — ‘ti 
was “premature’ where there was no 
trial of the cause, all pertinent evi- a 
dence was not introduced, substantial — 

questions might remain undetermined, ; 
and order disclosed that the record was 
incomplete.—Chidester v. City of New- 
ark 117 F.2d 981, reversing 31 F. Supp. 


Ariz. Mere lapse of time after 
court’s decision does not deprive court ei: ( 
of jurisdiction to render or enter judg- 
ment, but successful party is entitled | 
to entry . of judgment, unless lapse of 
time is unreasonably “great. Const. 
Brees § 15.—Cahn y. Schmitz, 108 P.2d | 

{eke Whether court, in which actioele 

ending, is one of proper venue gen- 
oe ly depends on collateral facts re- 
specting litigants’ residence and other _ 
matters localizing action, and such © 
court’s erroneous decision in deter- — 
mining such facts does not render its 
judgment. void, but only erroneous, 
and it remains valid in all respects 
until set aside in manner provided by ~ 
law.—Stewart v. Sampson, 148 §.W.2d 
278, 285 Ky. 447. 

N.Y. App.Div. Where, after conference \ 
with counsel before either side had 
completed its proof, court announced 
its view that plaintiff and individual 
defendant were partners and that court 
would appoint a referee to take an ac- 
counting with a direction that trial 
should be adjourned until further date 
pending the referee’s ,report, and re- 
ceivers were to be appointed to hold 
the rent of realty which was owned 
by corporate defendant until termina- 
tion of issues involved, court was not 
warranted thereafter in entering inter- 
locutory judgment which adjudged 
that plaintiff was entitled to 40 per 
cent. of stock of corporate defendant 
and individual defendant entitled to 
60 per cent. thereof.—Fuentes vy. Ko- 
sower, 25 N.Y.S.2d 586, 261 App.Div. 


378. 
§ 30 

Mont. Under statute, any judgment ’ 
or order rendered by a judge in a case 
in which the judge is interested ig 
void. Rev.Codes 1935, § 8868, subd. 1. 
—Gaer v. Bank of Baker, 107 P.2d 877. 

Ohio App. Where a litigant without 
the assistance of counsel filed an in- 


8! 39 \ 


formal affidavit alleging that the judge 
was prejudiced against her and had 
already indicated the decision he would 
render in action against her, and no 
precipe was filed and the clerk did 
not notify the, Chief Justice of its fil- 
ing, the trial judge was without au- 
thority to proceed with the trial and 
enter judgment on cross-petitions filed 
in the action against the litigant, and 
Sdzments entered were void. Gen. 
Code, § \1687.—Wendel v. Hughes, 28 

_ .N.E.2d 686, 64 Ohio App. 310. 


, § 32 ‘ 
‘N.D. Where a proceeding or action 
is brought in the district court of a 
county within the state, and a district 
judge from another judicial district is 
called to hear and determine the issue, 
and he orders judgment thereon, the 
judgment entered is the judgment of 
the district court in which the judge 
sits, and not of the district court of 
any county within his own judicial 
oes oe v. Donnelly, 294 N.W. 

ae) ; § 33 ? 

La.App. Under constitutional provi- 
sion that service of citation should not 
be waived nor judgment confessed 
prior to maturity of obligation sued 
on, confession of judgment note was 
‘ ‘yoid, where obligation was unmatured. 
~~ Gonst.1921, art. 7, § 44.—Taylor v. 
hea) Obese Fertilizer Works, 197 So. 


ae § 34 

th Alaska. Lack of jurisdiction of the 
irre en renders a judgment void.—In re 

_ Young’s Estate, 9 Alaska 158. 
i . ', Cal.App. Where a statute specifical- 
- Iy inhibits an act, it is error for the 
Bes, court to do the thing prohibited, but 
if the constitution has conferred on a 
_-—s court: the power to deal with the sub- 

von 

_ however erroneous, unless reversed on 
appeal, in which event it is invalid 


ject matter, and its jurisdiction over 
__ only.—In re Gardiner’s Estate, 114 P.2d 


_ the parties has been acquired pursuant 
to the exercise of due process, its 
judgment is valid and it is conclusive, 


jurisdiction enters a decree affecting 
property rights contrary to statute, the 
court is guilty of error of judgment, 
3 but such error does not render the 
decree void, nor does the fact that 
' the error may appear on the face of 
the decree itself indicate its nullity. — 

_., In_re Gardiner’s Estate, 114 P.2d 643. 
’ Even though findings of fact are ut- 
p terly contrary to the evidence, the de- 
—-—seree rendered is not for that reason 
- . . void, and similarly the court’s defiance 


"a or ignorance of an express statute or 
¥ of the decisions of courts of last re- 


sort does not render its judgment a 
oe nullity—In re Gardiner’s Hstate, 114 
. P.2d 648. i / 

tm. A judgment entered without 
power to enter it igs void.—Toman vy. 
Park Castles Apartment Bldg. Corpora- 
tion, 31 N.H.2d 299, 875 Ill. 293, re- 
versing 24 N.W.2d 868, 303 Ill.App. 205. 

Ind. Where a judgment is rendered 
without jurisdiction of subject matter 
or without jurisdiction of the person, 
the judgment is void and can_ be at- 
tacked directly or collaterally at any 
time.—Calumet Teaming & Trucking 
Co, v, Young. N.H.2d 109, rehear- 
ing denied 33 N.BH.2d 583. 

lowa. A court must acquire juris- 
diction over the person of a defendant 
before a judgment in personam can 
be rendered against that defendant.— 
Sree y. Allen, 298 N.W. 869, 230 Iowa 


-. Jowa. .Where a court has jurisdiction 
' over the person and the subject matter, 
no error in the exercise of such juris- 
diction can make the judgment void 
even if there is a fundamental error 
of law appearing upon the face of 
the record and such judgment is valid 
until avoided.—Mahaffa v. Mahaffa, 298 

~W. 916, 230 Iowa 679. 

Ky. A circuit judge’s conclusion, em- 
bodied in its’ judgment, that previous 
determination of question involved, in 
case before it by Court of Appeals in 
another case is not sound and will not 
be followed, does not render judgment 


* 


~ 
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‘void, in absence of mandatory constitu- 


tional or statutory inhibition against 
taking of jurisdiction by circuit court. 
—Stewart v. Sampson, 148 S.W.2d 278, 
285 Ky. 447. : 

Mo.App. A judgment rendered by a 
court without jurisdiction is not a final 
and binding judgment.—In re Waters’ 
Bstate, 153 S.W.2d 774. 

N.Y.Sup. Where jurisdiction to ren- 
der a judgment is ended, no jurisdiction 
remains as to matter purely ancillary to 
that object.—Cutrone vy. Cutrone, 29 N. 
Y.S.2d 405, 176 Misc. 988. 

N.C. Jurisdiction of party, obtained 
by court in some way allowed by law, 
is essential to enable court to give 
valid \judgment against such party.— 
aieee Barker, 14 S.H.2d 429, 219 N. 


Cc ‘ 

Ohio App. A judgment by a court 
which does not have jurisdiction of the 
subject matter is void, notwithstanding 
consent of the parties to court’s exercise 
of jurisdiction.—Bobala yv. Bobala, 33 
N.E.2d 845. 

Pa. An adjudication of a court with- 
out jurisdiction is void.—In re_ Pat- 
corscaie Estate, 19 A.2d 165, 341 Pa. 
1 


tes 

Pa.Com.Pl. Jurisdiction is the ca- 
pacity to pronounce a judgment of the 
law on an issue brought . before, the 
court through due process of law. It 
is the right to adjudicate concerning 
the subject-matter in a given case 
and this implies that the court must 
have cognizance of the class of cases 
to which the one to be adjudicated 
belongs. Proper parties must be pres- 
ent and the decision must be within 
the issues.—Busch vy. Jacobson, 30 Del. 
Co. 115 ; 

Vex. A court cannot render valid 
judgment in case of which it has no 
potential jurisdiction.—Kirk v. Head, 


152 S.W.2d 726, affirming 132 S.W.2d. 


126.4 
Tex.Civ.,App. A judgment rendered 
by county court at law No. 1 of Dallas 


county, Tex., was not void, on ground - 


that such court was not authorized by 
the Constitution of Texas.—Hudson y. 
Norwood, 147 S.W.2d 826, error dis- 
missed, judgment correct. 


big oa ties vey Where a court of gen- 
eral jurisdiction, in the exercise of its 
ordinary judicial functions, renders a 
judgment in a cause in which it has 
jurisdiction over the person of defend- 
ant and the subject matter of the 
controversy, the judgment is never void 
no matter how erroneous it may appear 
from the face of the record or other- 
wise.—Livingston vy. Stubbs, 151 S.W. 
2d 285, error dismissed, judgment cor- 


rect. 
8 35 
Cal. Persons who are interested in 
an action in sense that they might 


possibly be affected by the decision, 
or whose interests’ in subject-matter 
are such that it cannot be finally and 
completely settled without them, but 
whose interests are so separable that 
a decree may be rendered between par- 
ties before the court without affecting 
those not before the ‘court may ‘be 
“necessary parties’ to complete settle- 
ment of the entire controversy but are 
not “indispensable parties” required to 
be before the court in order for the 
eourt to. render a valid judgment. 
Code Civ.Proc. § 389.—Bank of Califor- 
nia Nat. Ass’n v. Superior Court in 
and for City and County of San Fran- 
cisco, 106 P.2d 879, prior opinion 100 
Pi2d 1110; 


N.Y.Dom.Rel.Ct. A judgment, de- 
eree, or other order of a court is valid 
only if state in which it is rendered 
has jurisdiction to act judicially, with 
respect to persons affected, and with 
respect to the subject matter thereof.— 
Anonymous vy. Anonymous, 22 N.Y.S.2d 
598, 174 Mise. 906. 


Tex.Ciy.App. In action on fire poli- 
cy payable to plaintiff, seller of auto- 
mobile, and finance company, as the 
interest of each was made to appear 
if automobile was damaged or de- 
stroyed by fire, seller and company 
were ‘necessary parties’ and, in ab- 
sence of conclusive proof that their 
rights had been satisfied, the trial 


court had no authority to adjudicai 
the interest or lack of interest of thos 
Pang in the policy and the automo- 


ile unless they were before the court. 
ation Vv. 


—General Exchange Ins. 
Young, 143 S.W.2d 805. 


§ 36 

‘Cal.App. Where a statute specifically 
inhibits an act, it is error for the 
court to do the thing prohibited, but 
if the constitution has conferred on a 
court the power to deal with the sub- 
ject matter, and its jurisdiction over 
the parties has been acquired pursuant 
to the exercise of due process, its 
judgment is valid and it is conclusive, 
however erroneous, unless reversed on 
appeal, in which event it. is invalid 
phe re Gardiner’s Hstate, 114 P. 


A decree is void if the court render- 
ing it is destitute of jurisdiction, but 
otherwise it is valid and final unless 
by reason of material error in the 
application of substantive law it is 
reversed.—_In re Gardiner’s Estate, 114 
P.2d 648. 

Ti.App. Where court has no juris- 
diction, its judgment is yvoid.—Albers 


Corpor: 


‘vy, Bramberg, 32 N.H.2d 362, 308 Ill. 


App. 463. 

N.Y.Dom.Rel.Ct. A judgment, de- 
cree, or other order of a court is valid 
only if state in which it is rendered 
has jurisdiction to act judicially, with 
respect to persons affected, and with 
respect to the subject matter thereof.— 
Anonymous v. Anonymous, 22 N:Y.S.2d 
598, 174 Misc. 906. ' 

Tex.Com.App. Where the court is in- 
herently without power to hear and 
determine, any judgment rendered and 
all proceedings had in its relation are 
mere nullities.—United Production Cor-. 
poration v. Hughes, 152 S.W.2d 327. 

Tex.Civ.App. A judgment is void if 
trial court is without jurisdiction, and 
jurisdiction of trial court cannot be 
waived by parties—Renshaw vy. Wise 
County, 142 S.W.2d 578. 


Tex.Civ.App. In action on note and 
to foreclose chattel mortgage lien on 
automobile wherein the amount sought 
to be recovered by defendant in cross- 
action exceeded county court’s jurisdie- 
tional limit, judgment denying plain- 
tiff recovery and authorizing defendant 
to recover on cross-action could not be 
sustained to extent that it denied plain- 
tiff recovery on ground that county 
court had jurisdiction to that. extent. 
Rev:St.1925, art. 1950.—Davis v. Jor- 
dan, 151 S.W.2d 291. 


§ 41 
Miss. Judgments cannot be upheld 
when founded on possibility or conjec- 
ture.—Cudahy Packing Co. v. Smith, 2 
So.2d 347. K 


§ 42 
D.C.Ga. Where plaintiff obtained 


verdict against minor but at time of . 


plaintiff's motion for new trial which 
was served on minor’s guardian ad 
litem minor had reached majority so 
that he was not legally served with the 
motion for new trial, and he did not 
waive service, judgment which plaintiff 
obtained on the new trial and which 
plaintif? sought to enforce against 
minor’s insurer under automobile lia- 
bility policy was void for want of 
jurisdiction.—Mason v. Royal Indem- 
nity Co., 35 F.Supp. 477. 


Ark. The statute providing that all 
orders made by Arkansas’ courts 
against any one without notice shall 
be void was not applic*yle to an in- 
junctive order of a chancery court re- 
straining those claiming rights under 
a condemnation judgment of a coun- 
ty court and all other persons from 
entering upon condemned property un- 
til compensation had’ been made to 
landowners. Pope’s Dig. §§ 6905, 6968, 
8194.—Arkansas State Highway Com- 
mission v. Hammock, 148 S.W.2d 324. 

Cal.App. A judgment for plaintiff in 
proceedings in superior court to quiet 
title in plaintiff to property of an es- 
tate was unauthorized where proceed- 
ings named as defendants the estate, 
an attorney, who was appointed for 
heirs and estate, decedent’s surviving 
widow and heirs whose true names were 
unknown, and there was nothing to in- 


= 


Ba 7 


f 


a nt . ieee at 
_ §§. 79, 379a, 


ro 


ess accomplished by a method reason- 
ably calculated to afford the party 
sued the constitutional protection of 
r due process of law, no jurisdiction ex- 
-_ Jists, the court lacks power to act, and 
a judgment rendered against the per- 
son under such circumstances is_ void 


for all . purposes. U.S.C.A.Const. 
aonend: 5.—Wise v. Herzog, 114 F.2d 


Fla. Orderly process is essential to 
the validity of judicial orders.—Mc- 
- Allister vy. McAllister, 3, So0.2d 351. 
_La.App. A valid judgment cannot be 
rendered without legal citation, but to 
be - ayoid uncertainty and confusion, great 
reliance must be placed on returns made 
_ by the sworn officers intrusted with 
- ~—s «service of process.—Smith y. Crescent 
», *. Chevrolet Co.,; 1 So.2d 421. 
az Minn, Where judgment in favor of 
SS corporation against owner of automo- 
cS bile was rendered without due service 
= of process on the owner, judgment was 
3 -absolutely void, and corporation and 
___ its officers, in eausing a levy on auto- 
mobile under an execution issued on 
the void judgment, acted without justi- 
fication and were liable to the owner 
as trespassers for having caused the 
levy.—Beede y. Nides Finance Corpo- 
ration, 296 N.W. 413. 
N.C. A judgment against defendant, 
not brought into court in some way 
sanctioned by law or making voluntary 
appearance in person or by attorney, is 
void for want of jurisdiction.—Casey v. 
Barker, 14 S.E.2d 429, 219 N.C. 465. 
~ A judgment in personam, without vol- 
untary appearance or valid service of 


. process within the jurisdiction, is void. 
See ee Barker, 14 S8.W.2d 429, 219 


Nwp. A personal money judgment, . 


_ rendered without service of process on 
Ry the defendant, is invalid.—Ellison v. 
= Baird, 293 N.W. 793. y; 

N.D. Judgments which were ren- 
dered without service of process on the 
defendants and without appearance by 


them were invalid.—Baird v. Bllison, 
a: 293 N.W. 794, : 

y Ghio App. The distinction between 
- an “action in rem” and an “action in 
4 personam” is that in former a_ valid 
judgment may be obtained so far as 


it affects the rest without personal 
Ee service of process, while in latter proc- 
% ess must be personally served. or 
there must be a personal or authorized 
epee ee in the action.—In re Blue’s 
Estate, 32 N.H.2d 499. i 
Pa, Persons having property rights 
eannot be deprived of them by judicial 
proceedings of which they were not 
notified and in which they were not 
given an opportunity to be heard.— 
an genes Estate, 17 A.2d 899, 340 
a. 4 


Tex. “Judgment against one with- 
out citation and service on or appear- 
ance by him, although there was cita- 
tion and service on another by the 
same name, is void.’’—State Mortgage 
Corporation v. Traylor, 36 S.W.2d 440, 
120 Tex. 148, denying error 32 S.W. 
2d 887. 

Tex.Civ.App. Where judgment award- 
ing to individual two undivided acres 
of 500-acre leasehold was without serv- 
ice of citation on those who had pre- 
viously been adjudged to be the own- 
ers of the 500-acre leasehold, and who 
had been dismissed from receivership 
proceedings, and was without waiver 
and acceptance of service by them, or 
without appearance by them, the judg- 
ment was a nullity—Burrage v. Hunt, 
147 S.W.2d 532, error dismissed, judg- 
ment correct. : , 

Utah. Where there is no service of 
summons, a default judgment is void. 
—State Tax Commission v. Larsen, 110 
P.2d 558. E 

Va. Notice and an opportunity to 
be heard are essential requisites to the 
jurisdiction of all courts, even in pro- 
ceedings in rem, and judgment with- 


ode Civ. Proc 
‘382.—Tanner | 


oy 


43. ease Leakey 
Jowa. Where a person ‘residing | 
one. jurisdiction ig induced by false 


pretenses or representations to come | 
- into another in order that service may 


be obtained upon him, the jurisdiction 
acquired is fraudulently obtained and 
judgment is void.—Miller vy. Acme Feed, 
293 N.W. 637 

Mo.App. A _ statute providing for 
service of process by—publication, be- 
ing in derogation of common law, must 
be strictly construed, and when _ re- 
liance is placed on judgment obtained 
on constructive notice, it must appear 
that such notice was given in strict 
compliance with statute, but when pub- 
lication is properly had and proved, 
defendant is as effectually served with 
process as if served by summons in 
ordinary manner, and final judgment 
rendered on such service is no less 
conclusive or impervious to collateral 
attack for defects or imperfections not 
apparent on face of record than judg- 
ment rendered on personal service, 
where no question of actual notice is 
involved.—Williams vy. Luecke, 152 S. 


W.2d 991. 

Mo.App. When a= statute confers 
power on judicial or administrative 
agency to render a judgment or make 
an order affecting rights of persons or 
property and no provision is made for 
notice, the court will require a reason- 
able notice.—In re Waters’ Estate, 153 
S.W.2d 774. 

Pa.Com.Pl. In an action before an’ 
alderman in assumpsit, it appeared by 
the,transcript on certiorari that the de- 
fendant was a non-resident of the 
County, failure to use a “short” sum- 
mons as required by the Act of July 
W284 27 PS 839. 120 PS 85957 let 
Seq., renders the judgment void.—John- 
ston v. American ‘Casualty Co., 23 
West. 178. 
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©.C.A.Md. Personal judgment can- 
not be had against nonresident defend- 
ants without personal service of proc- 
ess within jurisdiction or such general 
appearance in case as amounts there- 
to.—McQuillen v. National Cash Regis- 
ter Co., 112 F.2d 877, affirming 27 F. 
Supp. 639. : 

C.c.A.Or. A -personal judgment is 
invalid against a nonresident on con- 
structive service of process.—Warm- 
SRR neS Era Dist... May," 11Lt-. F.2d 


D.C,La. Under Louisiana statute 
providing for service of process upon 
a nonresident corporation through the 
secretary of state designated as agent 
for service of process, a valid judg- 
ment by default cannot be obtained 
unless there is offered in court the cer- 
tificate of the secretary of state under 
oath proving the sending by registered 
mail of notice of suit, copy of process 
and return receipt signed by the cor- 
poration official showing that all was 
received by the corporation. Act La. 
No. 105 of 1898, art. 2, § 1.—Williams 
vy. James, 34 F.Supp. 61. 

Ark. As regards the validity of a 
default judgment against a foreign 
corporation in an action for penalties 
for doing business in the state with- 
out complying with the statutes, the 
sheriff's return that summons. was 
served on a named person did not 
create a presumption that such per- 
son was the corporation’s agent, where 
the complaint alleged in effect that the 
corporation had failed to — designate 
an agent for service, and hence the 
service was deficient in the, absence of 
a showing that such person was an 
agent. Pope’s Digest, §§ 2247-2251.— 
Vaceinol Products Corporation vy. State, 
for Use and Benetit of Phillips County, 
148 S.W.2d 1069. 

Cal. Constructive service on a non- 
resident is not effective so as to permit 
a court to render a valid judgment in 
personam which will be within the 
protection of the full faith and credit 
clause, or be valid in the state where 
rendered. U.S.C.A.Const. art. 4, § 1.— 
Comfort v. Comfort, 112 P.2d 259, 17 
Cal.2d 736, prior opinion 105 P.2d 166. 


in- 
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_ Cal.App. Construct: ve ser ice 
nonresident is not effective so 
permit a court to render a va! 
ment in personam which will be_ 
in the protection of the full fai 
credit clause, or be valid in the st 
where rendered.—Comfort vy. Comfort, 
105 P.2d 166. it Os ad eae 
Ga. Where holder of security deed 
transferred the property by quitclaim 
to nonresident debtors in order to per- | 
mit levy of execution on the property, 
judgment against debtors on the debt, 
as a prerequisite, based‘on service bj 
publication alone was void and 
acquired no title by purchase at 
cial sale. Code 1933, §§ 67-150 
205.—Hirsch vy. Northwestern Mut. 
Ins. Co., 13 S:H.2d 165, 191 Ga.7"624, 
Iowa. A state cannot by providin 
for personal service outside of Ate Eee 
ritorial limits authorize its courts to 
render personal judgment again 
defendant thus served.—Allen y. All 
298 N.W. 869, 230 Iowa 504. © 
Ky. Where nonresident defends a 
was. before circuit court by construc- 
tive service only, and never ent red — 
an appearance in case, court was with 
out jurisdiction to enter .a_ person 
judgment against nonresident. 
Code Prac. § 419.—Dean vy. Stillwe 
145 S.W.2d 830, 284 Ky. 639. _ 
The only judgment that can be 
dered where a nonresident defenda 
has been constructively summoned a1 
has not appeared, if plaintiff has _ 
quired a lien by attachment aga’ 
property of defendant, is one sul t 
ing attached property to payme 
lien debt.—Dean y. Stillwell, 145 ia iB 
W.2d 830, 284 Ky. 639. AGI O: F 
La.App. A Louisiana resident can 
sue a nonresident on any cause of 
tion and can secure personal judgmen 
against nonresident if personal ser 
of citation can be obtained on no! 
resident anywhere in Louisiana. ‘Code 
Prac. art. 165, subd. 5.—Union City 
Transfer v. Fields, 199 So. 206, — 
N.Y.Sup. Action which sought 
judication regarding .rights of par’ 
to specific personalty in hands of tru 
tee within state and sought to > ( 
plaintiff adjudged to be beneficial own: 
er of one-half of defendant’s life inte 
est in corpus of trust and to have d 
fendant adjudged to be trustee for | 
plaintiff’s benefit was an action wit 
in statute authorizing personal service 
without the state, but in so far aS com- — 
plaint sought specific performance 
agreement and a decree directing d 
fendant to account to plaintiff and 
pay over funds to her, action was f 
a judgment in personam which cou 
not be granted where service was ma 
without the state. Civil Practice . 
Sat aoa as v. Engel, 22 N.Y.S 


Fla. Where 


ee 
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of personal service, and judgment and ~ 
title based on the attachment were 
void. : 


§ et 
N.Y.City Ct. Where levy was made 
pursuant to warrant of attachment of — 
accounts receivable of foreign corpora-! 
tion, City Court acquired jurisdiction 
in) ‘rem. Civil Practice. Acts $0 $ 25am. 

Cantor v. Mutual Trimming & Binding 
Co., 23 N.Y.S.2d 429. | 4 a 
‘ § 53 oe 
C.C.A.Tex. The use of word “where- 
abouts” in affidavit for service by pub- 


lication which stated that “‘where- 
abouts” of defendant was unknown, 
rather than. word “residence” which 


was used in statute, was mere irregu- . 
larity which would not render attach- bs 
ment judgment entered on the service 
void on a collateral attack after more 
than 25 years to upset title held by 
third party purchasers. Rev.St.Tex. . 
1925, art. 2039.—Fisher y. Jordan, 116 


F.2d 183, reversing 32 F.Supp. 608. 


Ky. Negligence, if any, of trial ~ 
court’s clerk in failing to make a record ioe 
of issuance and return of summons in 4 
inquisition proceedings concerning Men- 
tal condition of movant’s sister did not a 


§ 53 


affect validity of judgment rendered in 
inquisition proceedings if a summons 
was issued and served as required by 
law. Ky.St. § 216aa-72.—Common- 
wealth ex rel. Love v. Reynolds, 146 S. 
W.2d 41, 284 Ky. 809. i 
« Pa.Com.Pl. Where a proof of service 
is merely- defective the judgment is not 
necessarily void and that in a mortgage 
bom foreclosure proof of service can be cor- 
rected after the decree is entered. It 
is the service and not the proof there- 
ps of, that gives the court \jurisdiction.— 
Wood v. Kuhn, 22 Erie 236. 
4 — Wa. A judgment, which was ren- 
dered in justice court three days before 
date on which defendant, according to 
process, was summoned to appear, and 
without any appearance for defendant, 
was-void, regardless of date on which 
ty original warrant was made returnable, 
_ sSinee defendant had a right to rely up- 
on the summons given him by sheriff. 
“aaa v. Smith, 15 §.H.2d 48, 177 Va. 
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 -'U.8.Ohio. Unless an actual contro- 
versy exists, the District Court is with- 
out power to grant declaratory relief. 
Jud.Code § ‘274d, 28 U.S.C.A. § 400; U. 
_$.C.A.Const. art. 3, § 2—Maryland Cas- 
ualty Co. v. Pacific Coal & Oil Co., 61 
$.Ct. 510, reversing 111 F.2d 214, cer- 
tiorari granted 61 S.Ct. 25. : 
While the difference between an ab- 
stract question and an “actual contro- 
_-versy” contemplated by the Declara- 
' tory Judgment Act is necessarily one 
of degree, the basic question is whether 
the facts alleged show a_ substantial 
- eontroversy, between parties having ad- 
verse legal interests, of sufficient im- 
-mediacy and reality to warrant a declar- 
atory judgment; it being immaterial 
that the positions of the parties in the 
conventional suit are frequently re- 
versed in the declaratory judgment 
suit. .Jud.Code § 274d, 28 U.S.C.A. § 
- 400,—Maryland Casualty Co. v. Pacific 
Coal & Oil Co., 61 S.Ct. 510, reversing 
- 111 F.2d 214, certiorari granted 61 S. 
SAS Ct.v25% ie 
é A liability insurer’s complaint for a 
declaratory judgment that it was not 
liable on the policy nor obligated to de- 
fend an automobile collision case pend- 
-».. ing in the state court against the in- 
x sured presented an “actual controver- 
—-gy,”’ not only with the insured, but also 
with the injured person, who had a 
statutory right to proceed against the 
insurer if the insured failed to satisfy 
a final judgment within 30 days. Gen. 
Code Ohio, §§ 9510-3, 9510-4; Jud.Code 
§ 274d, 28 U.S.C.A. § 400.—Maryland 


+ 


f 
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Casualty Co. v. Pacific Coal & Oil Co., 
~~ * 61 S.Ct. 510, reversing 111 F.2d 214, 
- certiorari granted 61 S.Ct. 25. 

x U.S.Va. The courts deal with con- 
i erete legal issues presented in actual 


¥ -@ases, not abstractions.—U. S. v. Ap- 
i palachian Electric Power Co., 61 S.Ct. 
Pate 291, 311 US.'377, 85 L.Ed.—, revers- 
ay ing 107 F.2d 769, affirming 23 F.Supp. 
1 838, certiorari granted 60 S.Ct. 608, 309 
U.S. 646, 84 L.Ed. 999, rehearing de- 
nied 61 S.Ct. 548. 

' C©,C.A.Ariz. The fact that basic ques- 
tion in action for declaratory judg- 
ment that a state statute was unconsti- 
tutional was constitutionality of stat- 
ute did not render a declaratory judg- 
ment improper. Jud.Code § 274d, 28 
U.S 400.—Southern Pac. Co. vy. 
Conway, 115 F.2d 746. 

Jurisdiction of District Court in ac- 
tion for declaratory judgment that a 
state statute was unconstitutional de- 
> Shy pended upon existence of a justiciable 

; controversy, since a justiciable con- 
wt troversy is essential to jurisdiction of 
_ any federal court, whatever the nature 
f of relief sought. Jud.Code § 274d, 28 
“U.S.C.A. § 400.—Southern Pac. 
Conway, 115 F.2d 746. 

A sufficient ‘‘controversy” is present- 
ed to give federal courts jurisdiction 
in action for declaratory judgment 
when a defendant, acting under color 
of authority, seeks to enforce a state 
statute which plaintiff seeks to prevent 
on ground that statute is. unconstitu- 
tional and would, if enforced against 
plaintiff, work irreparable injury. Jud, 
Code § 274d, 28 U.S.C.A. § 400.—South- 
ern Pac, Co. vy. Conway, 115 F.2d 746. 


Copy. 


bee af’ 


The presumption that defendant, in 
hig official capacity as attorney gener- 
al of Arizona, would perform his duty 
to enforce Arizona Train Limit Law, 
could not be made basis for treating 
defendant as a ‘‘threatened wrongdoer” 
so as to authorize an action against 
defendant, individually, in federal 
courts for a declaratory judgment 
that statute was unconstitutional be- 
cause in violation of commerce and due 
process clauses of Federal Coustitu- 
tion, where defendant declared that he 
would not attempt to enforce statute 
until he formed an opinion that it was 
constitutional. Rev.Code Ariz.1928, § 
647; Jud.Code § 274d, 28 U.S.C.A. § 
400; U.S.C.A.Const. art. 1, § 8, cl. 3; 
Amend. 14.—Southern Pac. Co. v. Con- 
way, 115 F.2d 746. 

Where railroad’s complaint against 
attorney general of Arizona, in his in- 
dividual capacity, for declaratory judg- 


‘ment that Arizona Train Limit Law 


was unconstitutional as violative of 
commerce and due process clauses of 
Federal Constitution alleged that de- 
fendant claimed that statute was con- 
stitutional and applicable to railroad 
in its operations in Arizona, and de- 
fendant alleged that he had formed no 
opinion or contention as to validity of 
statute or his duties thereunder, plead- 
ings did not present a ‘‘justiciable con- 
troversy’’ within jurisdiction of feder- 
al courts, or an “actual controversy” 
under Declaratory Judgment Act, and 
hence dismissal of action was proper. 
Rev.Code Ariz.1928, § 647; Jud.Code 
§ 274d, 28 US.C.A. § 400; U.S.C.A, 
Const. art. 1, § 8, cl. 3; Amend, 14.— 
ae Pac. Co. vy. Conway, 115 H.2d 


C.C.A.Del. The civil procedure rule 
relating to necessary joinder of parties 
is applicable to declaratory judgment 
actions. Rules of Civil Procedure for 
District Courts, rule 19 (a, b), 28 U.S. 
C.A. following section 723c; Jud. Code 
§ 274d, 28 U.S.C.A. 400.—Samuel 
Goldwyn, Inc,, v. United Artists Cor- 
poration, 113 F.2d 703. 

Legal rights may only be adjudicated 
under Declaratory Judgment Act pre- 
cisely as purely legal rights may be ad- 
judicated in any other form of civil ac- 
tion. Jud.Code § 274d, 28 US.C.A. § 
400.—Samuel Goldwyn, Inc., v. United 
Artists Corporation, 113 F.2d 703. 

A “controversy” in sense of Declara- 
tory Judgment Act must be one that is 
appropriate for judicial determination,’ 
must be definite and concrete, touching 
legal relations of the parties having ad- 
verse legal interests, and must be a 
real and substantial controversy admit- 
ting of specific relief through decree 
of conclusive character. Jud.Code § 
274d, 28 U.S.C.A. § 400.—Samuel Gold- 
wyn, Ine,, v. United Artists Corpora- 
tion, 113 F.2d 703. 

Where there is a concrete case admit- 
ting of immediate definitive determina- 
tion of legal rights of parties in advers- 
ary proceeding upon facts alleged, ju- 
dicial function may be appropriately 
exercised, although adjudication of 
rights of litigants may not require the 
award of process or the payment of 
damages.—Samuel Goldwyn, Ine, vy. 
a Artists Corporation, 113 F.2d 

Where American motion picture film 
distributing corporation executed dis- 
tributing contract with English film 
producing company and its director un- 
der which corporate stock was pur- 
chased and corporation agreed to dis- 
tribute English company’s films; and 
subsequentiy corporation executed sim- 
ilar distributing contract with Amer- 
ican company, English company and its 
director, and another company with 
which a distributing contract was exe- 
euted pursuant to an inducing agree- 
ment with the American company, and 
the guarantor of such contract, were 
neither “indispensable parties’ nor 
“necessary parties’? to declaratory judg- 
ment action by American company and 
guarantor for declaration that cor- 
poration breached terms of the inducing 
contract, since no “justiciablé con- 
troversy” existed between absent par- 
ties and American company and its di- 
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Jurisdiction of parties to controversy 


under Declaratory Judgment Act does — 


not differ from jurisdiction of parties 
under any other civil suit, and the De-. 
claratory Judgment Act merely supplies ~ 
a different remedy. Jud.Code § 274d, 
28° U.S.C.A. 400.—Samutel Goldwyn, 
Ines vi 
113 F.2d 703. : ae: 

The discretion to grant or refuse: de- 
elaratory relief is a ‘judicial discre- 
tion’ and must find its basis in good 
reason. 
§ 400.—Samuel Goldwyn, Inc., v. United 
Artists Corporation, 113 F.2d 703. 

In determining whether to grant de- 
claratory judgment the criteria must 
always be whether such a judgment 
will clarify and settle the legal rela- 
tions in issue and whether such a dec- 
laration will afford relief from the un- 
certainty and controversy giving rise to 
the proceeding. Jud.Code § 274d, 28 
U.S.C.A. § 400.—Samuel Goldwyn, Inc., 
A a Artists Corporation, 113 F.2d 

A district court may in its discretion 
refuse declaratory relief because an- 
other court has jurisdiction in an ex- 
ecutory or nondeclaratory action of 
proceedings involving an issue identical 
with that involved in the suit for de- 
elaratory relief, upon reaching conclu- 
sion that ends of justice would be best — 
served by such a course, but such con- 
clusion must be based upon sound rea- 
songs why under all circumstances a 
nondeclaratory or executory action is 
to be preferred over a suit for a dec-, 
laration. Jud.Code § 274d, 28 U.S.C.A. 
§ 400.—Samuel Goldwyn, Inc., v. United 
Artists Corporation, 113 F.2d 703. 


C.C.A.Del. The granting of declar- 
atory relief under the Federal Declar- 
atory Judgment Act is in trial court’s 
sound discretion, but that discretion is 
a judicial discretion reviewable on ap- 
peal. Jud.Code § 274d, 28 U.S.C.A. 
400.—Creamery Package Mfg. Co. Vv. 
Cherry-Burrell Corporation, 115 F.2d 
980, reversing 33 F.Supp. 625, certio- 
rari denied Cherry-Burrell Corporation 
Soe Package Mfg. Co., 61 S.Ct. 


Where owner and licensee of reissue 
patent had been engaged previously in 
litigation with manufacturer of alleged 
infringing device and owner of patent 
had notified manufacturer that it was 
infringing the patent previously liti- 
gated, declaratory judginent action in- 
stituted by manufacturer two days 
after manufacturer informed owner 


_and licensee that it would communicate 


further with them on the matter was 
improperly dismissed on ground that 
manufacturer gained an unconscionable ~ 
advantage. Jud.Code § 274d, 28 U.S.C. 
A. § 400.—Creamery Package Mfg. Co. 
vy. Cherry-Burrell Corporation, 115 F. 
2d 980, reversing 33 K.Supp. 625, cer- — 
tiorari denied Cherry-Burre!l Corpora- 
tion v. Creamery Package Mfg. Co., 61- 
S.Ct. 828. 

A “controversy” within the Declara- 
tory Judgment Act must be one that is 
appropriate for judicial determination, 
be definite and concrete, touching legal 
relations of parties having adverse le- 
gal interest, and be a real and gsub- 
stantial controversy admitting of spe- 
cific relief through a decree of -conclu- 
sive character. Jud.Code § 274d, 28 U. 
8.C.A. § 400.—Creamery Package Mfg. 
Co. vy. Cherry-Burrell Corporation, 115 
F.2d 980, reversing 383 KE.Supp. 625, 
certiorari denied Cherry-Burrell Corpo- 
ration v. Creamery Package Mfg. Co., 
61 S.Ct. 828. 

Where owner of reissue patent wrote 
manufacturer that manufacturer in- 
fringed patent and warned of an in- 
fringement suit, a ‘controversy’. exist- 
ed justifying institution by manufac- 
turer of declaratory judgment action 
to determine validity of patent and 


Jud.Code § 274d, 28 U.S.C-A. ~ 


/ 


infringement. Jud.Code § 274d, 28 U.S. my, 
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United Artists Corporation, 
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_400.—Creamery Package Mfg. 

: Chessy Barbell Corpora tlon, 115 

d 980, reversing 33 F.Supp. 625, 
‘ertiorari denied Cherry-Burrell Corpo- 


‘ration v. Creamery Package Mfg. Co., 


61 -S.Ct. 828. 


C.C.A.Fla. Where parents of child 


killed by truck in Florida had execut- 


ed a release and thereafter sued the 
truck owner in state court for damages 
for death but made no claim ‘against 
truck owner’s liability insurer, the lat- 
ter could not, because of its diverse 
citizenship, carry controversy to federal 
court by seeking a declaratory decree 
that release barred the parents’ aM 
of action. Jud.Code, § 274d, 28 U.S. 
C.A. § 400.—Liberty Mut. Ins. Co. v. 
Lee, 117 F.2d 735. 

Where parents of child who was 
killed by truck in Florida had execut- 
ed_a release to Florida truck owner 
and thereafter sued truck owner for 


_ damages in state court, truck owner’s 


liability insurer which was a nonresi- 
dent was required to defend suit in 
state court according to its policy con- 
tract but did not have a “justiciable 
controversy’ with the parents which 
would support a federal declaratory 
judgment. Jud.Code, § 274d, 28 U.S.C. 
A. § 400.—Liberty Mut. Ins. Co. v. 
Lee, 117 F.2d 735. 

C.C.A.Tll. An action to obtain a de- 
claratory judgment that milk ordinance 
did not prohibit use of paper milk con: 
tainers, or if it did, that ordinance was 
invalid could not be maintained by 
manufacturer and seller of paper bot- 
tles, which did not engage in distribu- 
tion of milk, since it was only indirect- 
ly and remotely interested.—Ex-Cell-O 
Corporation v. City of Chicago, 115 
F.2d 627. 

A manufacturer of patented machine 
for production of paper milk bottles 
which licensed milk distributors to 
make and sell such bottles and col- 
lected valuable license fees therefor, 
dependent upon the number of bot- 
tles made and sold, could not maintain 
action to obtain declaratory judgment 
that milk ordinance did not prohibit 
use of paper milk containers, or if it 
did that ordinance was invalid, since 
the manufacturer of the patented ma- 
chine was only indirectly and remote- 
ly interested.—Ex-Cell-O Corporation 
v. City of Chicago, 115 F.2d 627. 

C.C.A.Ind. Under Federal Declara- 
tory Judgments Act and Civil Pro- 
cedure Rules, trustee under mortgage 
deed of trust securing payment of 
mortgage bonds issued by gas company 
which leased its plant to rival gas com~- 
pany which was authorized, as trustee, 
to supply gas to city which exercised 
its right to take over rival gas com- 
pany’s property as successor trustee, 
could ask for declaratory judgment con- 
eerning validity of lease and for a 
coercive form of relief as to unpaid in- 
terest coupons. Rules of Civil Pro- 
cedure for District Courts, rules 15(d), 
18, 54, 57, 28 U.S.C.A. following sec- 
tion 723¢c; Jud.Code § 274d, 28 U.S.C.A. 
§ 400.—Chase Nat. Bank of City of New 
York y. Citizens Gas Co. of Indian- 
apolis, 113 F.2d 217, certiorari granted 
City of Indianapolis v. Chase Nat, Bank 
of City of New York, 61 S.Ct. 73, 61 S. 
Ct. 74, Chase Nat. Bank of City of New 
York v. Citizens Gas Co. of Indian- 
apolis, 61 S.Ct. 74, and Chase Nat, 
Bank of City of New York v. Indian- 
apolis Gas Co., 61 S.Ct. 74. 


C.C.A.Ind. In declaratory judgment 
action for declaration that insurer was 
no longer obligated to make payments 
under disability provisions of lite poli- 
cies, which was tried before the court 
without a jury, even if opinions of non- 
expert witnesses, that insured was not 
capable of performing the duties of an 
executive in supervising a hatchery, 
were incompetent, their admission did 
not justify reversal of judgment for 
defendants. Jud.Code § 274d, 28 U.S. 
C.A. § 400.—Mutual Life Ins. Co. of 
New York y. Tormohlen, 118 F.2d 163. 

In declaratory judgment action for 
declaration that insurer was no longer 
obligated to make payments to defend- 


ants under life policies disability pro-, 


visions, because insured had ceased to 
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be totally and permanently disabled, 
fact that the district judge, before 


whom the action was tried without a 


jury, stated that the burden was upon 
the insurer, did not require reversal of 
judgment for defendants on ground 
that the judge erroneously assumed 
that burden of proof on issue of dis- 
ability was on insurer, where fair read- 
ing of the judge’s opinion and findings 
of fact showed that he was firmly of 
opinion that from all the evidence de- 
fendants had established the fact that 
the insured was totally disabled. Jud. 
Code § 274d, 28 U.S.C.A, § 400.—Mu- 
tual Life Ins. Co. of New York v. Tor- 
mohlen, 118 F.2d 163. 

C.C.A.Ind. Railroad employees could 
maintain action for declaratory judg- 
ment defining their seniority rights re- 
gardless of remedy available to the 
employees before administrative tribu- 
nal as provided by the Railway Labor 
Act. Railway Labor Act § 1 et seq. as 
amended, 45 U.S.C.A. § 151 et seq.— 
Adams vy. New York, C. & St. L. R. 
Co., 121 F.2d 808. 

C.C.A.Kan. A petition for declaratory 
judgment by company which insured 
public liability risks, against claimants 
who had sued insured for death and 
injury _in automobile accident to de- 
teriuiné reinsurer’s liability under re- 
insurance contract, stated a “‘justiciable 


controversy” authorizing declaratory 
judgment action. Jud.Code § 274d, 28 
U.S.C.A. § 400.—Hxcess Ins. Co, of 


America v. Brillhart, 121 F.2d 776. 

he intent of Congress in passing 
declaratory judgment act was to af- 
ford one who is threatened with liability 
an early opportunity to determine his 
rights by forcing his adversary to 
come into court and assert his claim, 
without waiting until it pleases ad- 
versary to institute an action to recover, 
and thus minimize the danger of loss. 
Jud.Code § 274d, 28 U.S.C.A. § 400.— 
Excess Ins. Co. of Ameriea vy. Brill- 
hart, 121 F.2d 776. 

Where at time of filing action by 
public liability reinsurer against claim- 
ants who had sued insured for death 
and injury in automobile accident, to 
determine liability under the reinsur- 
ance agreement, no action had been in- 
stituted in which reinsurer was a par- 
ty or its liability as reinsurer was an 
issue, though garnishment action by 
claimants against original insurer was 
pending, dismissing the bill was error, 
since reinsurer was faced with a possi- 
ble claim of liability on its reinsur- 
ance contract. Jud.Code § 274d, 28 
U.S.C.A. 400.—Excess Ins. Co. of 
America v. Brillhart, 121 F.2d 776. 

C.C.A.Mich. An action for declara- 
tory relief is neither legal nor equitable 
but is sui generis. Jud.Code § 274d, 28 
U.S.C.A. § 400.—Great Northern Life 
Ins. Co. v. Vince, 118 F.2d 232. 

Following death of insured, court had 
jurisdiction to entertain life insurance 
company’s suit against beneficiary for 
a declaratory judgment determining le- 
gal relations of parties under policy, 
which was allegedly procured by fraud, 
notwithstanding equitable remedy of 
cancellation in state court was avail- 
able to insurer. Jud.Code, § 274d, 28 
U.S.C.A. § 400.—Great Northern Life 
Ins. Co. v. Vince, 118 F.2d 232. 


Where plaintiff in action for declara- 
tory judgment as to legal relations of 
parties under life insurance policy was 
entitled to a directed verdict denying 
beneficiary’s cross-claim for judgment 
on policy, the appellate court reversed 
judgment entered on verdict in favor 
of beneficiary and remanded for entry 
of judgment against beneficiary not- 
withstanding verdict.—Great Northern 
Life Ins. Co. v. Vince, 118 F.2d 232. 


C.C.A.Miss. A complaint, alleging 
that plaintiff had contract with defend- 
ant city to furnish gas from certain 
field in state at fixed rates, with op- 
tional provision for furnishing of gas 
from other fields at rates to be fixed 
when state field became insufficient, 
that such field was insufficient for full 
performance of contract, that plaintiff 
was furnishing pipe line gas from for- 
eign fields, and that city pretended that 
state field was still sufficient and in- 
sisted that plaintiff furnish gas there- 


-§ 400.—Maryland Casualty Co. v. Tin- 


iP 4 
a 


OO 


4 

from at contract rates, presented actual — 
“Justiciable controversy’ appropriate 
for declaratory judgment relief. Jud 
Code § 274d, 28 U.S.C.A. § 400.—Mis- 
sissippi Power & Light Co. v. City 0 
Jackson, 116 F.2d 924, certiorari de 
nied City of Jackson v. Mississipp 
Power & Light Co., 61 S.Ct. 741. 

The Federal Declaratory Judgmen 
Act should be given liberal construe 
tion and application to give it full ef. 
fect. Jud.Code § 274d, 28 U.S.C.A. § 
400.—Mississippi Power & Light Co. v. 
City of Jackson, 116 F.2d 924, certiora-— 
ri denied City of Jackson y. Mississippi 
Power & Light Co.,'61 S:Ct. 741.5 Sai ey 

On appeal from judgment dismissing — 
action for declaratory judgment for 
want of jurisdiction, merits of cause 
and question whether declaratory jJudg- 
ment jurisdiction is discretionary are 
not before Circuit Court of Appeals. — 
Jud.Code § 274d, 28 U.S.C.A. § 400. 
Mississippi Power & Light Co. v. Ci 
of Jackson, 116 F.2d 924, certiorari 
denied City of Jackson vy. Mississipp 
Power & Light Co., 61 S.Ct. 741. 

The act denying Federal i 
Courts jurisdiction of suits to enjoin, 
suspend, or restrain enforcement of or- 
ders affecting public utilities’ rates ‘by 
rate-making bodies of state politica 
subdivisions is inapplicable to action 
for declaratory judgment determining 
power and light company’s rights un- 
der contract with city to furnish ga 
Jud.Code §§ 24(1), 274d, 28 U.S.C.A. § 
41(1), 400.—Mississippi Power & Ligh 


\ 
Where tank truck dealer — 


sued in state court for personal inju- — 
ries sustained in collision with dealer's 
truck, and ‘dispute existed between oil 
company’s liability insurer and oil co 
pany as to insurer’s obligation to d : 
fend oil company in state court actions, 
and dispute existed hetween insurer 
and oil company and dealer’s liability 
insurer as to second insurer’s obliga- 
tion to defend oil company in _ state 
court actions, there existed a ‘‘contro- | 
versy” appropriate for judicial deter- — 
mination, under Declaratory Judgment — 
Act. _Jud.Code, § 274d, 28 U.S.C.A.7 §) © 
Cee one “Co. "Vv. Dexasmans 


it the necessary parties to enable court 
to dispose of action of which it had 
jurisdiction. Jud.Code, § 274d, 28 U.S. 
C.A. § 400.—Maryland Casualty Co. vy. 
Texas Co., 114 F.2d 952. Ha 

©.C.A.Mo. That workmen’s compen-- 
sation and employer’s liability insurer 
cooperated in defense of employee’s” 
state court action against employer — 
with reservation of its rights did not — 
bar insurer from seeking a declaratory 
judgment in respect of its liability to 
defend, where it had also reserved the 
right to withdraw from _ the defense, 
and it was later requested to do so by 
employer. Jud.Code § 274d, 28 U.S.C.A. 


a: 


AL} 


oa 117 F.2d 905, affirming 30 F.Supp. 


On question of workmen’s compensa- 
tion and employer’s liability insurer’s 
right to maintain an action for a de- 
claratory judgment in respect of its . 
liability to defend an employee’s state 
court action against employer, there 
was no merit in employer’s contention 
that a controversy could not exist until 
a judgment had been rendered against 
employer in the state court action. 
Jud.Code § 274d, 28 U.S.C.A. § 400.— 
Maryland Casualty Co. v. Tindall, 117 
H.2d 905, affirming 30 F.Supp. 949. 

Where workmen’s compensation and 
employer’s liability insurer contended 
that employee’s state court action 
against employer was predicated en al- 
legation that employee contracted an 
occupational disease excluded from pol- 
icy and that insurer was not obligated 
to defend action, employer contended 
that casualty was an accident within ‘i 


: § 57 
. Missouri compensation law and covered 


by policy, and there was no dispute 
about the law nor coverage of policy, 


\ an “issue of fact” only was presented 
under Missouri law, and there was not 
4 a “justiciable controversy’? warranting 


. insurer in maintaining an action for a 
; declaratory judgment in respect of its 
‘ liability to defend. Mo.St.Ann. §§ 3299 

et seq., 3301, 3305(b), pp. $229 et seq., 
fA 8232, 8238; Jud.Code § 274d, 28 U.S. 
 @.A.. § 400.—Maryland Casualty Co. v. 

Jindall, 117 F.2d 905, affirming 30 F. 


Supp. 949. ¢ E 
AS C.C.A.N.J. Where receiver of New 
i Jersey national bank in liquidation, 


+ who was agent of Comptroller of Cur- 
--—s rency, had appeared in an_ action and 
would be bound by decision, no ad- 
_ judication would be made with respect 
to jurisdiction over Comptroller, since 
any such adjudication would be in form 
of an advisory opinion.—Stein v. De- 
aya 121 F.2d 975, affirming 35 F.Supp. 


Courts are not authorized to give 
advisory opinions.—Stein v. Delano, 121 
—«*#W.2d 975, affirming 35 F.Supp. 260. 


. ©.C.A.N.Y. An alleged infringer of 
a patent could not maintain a counter- 
 e@laim for a declaratory judgment 
; against non-exclusive licensee of patent 

: % where patent owner was not a party to 
c suit for infringement instituted by li- 
ss censee, Since disputes between a bare 
1 licensee and an alleged infringer as 
aaa to the infringement of a patent owned 
‘py another present no “actual contro- 
'_—-versy” such as is required to main- 


' tain an action under the Declaratory 
Judgment Act. Jud.Code § 274d, 28 
aee PeeS.C. A; § 400.—Contracting Division, 


.. A. C. Horn Corporation, vy. New York 
Life Ins. Co., 113 F.2d 864. 
C.C.A.N.Y. Where patentee makes 


threats of infringement action, the al- 
- Jeged infringer may maintain declar- 
, atory judgment action to determine 
-_— validity of the patent, without showing 
that infringement notices have been 
gent to the trade, Bice rhe Bes yon of 
-. insecurity for the alleged infringer ex- 
VY Gets. Jud.Code § 274d, 28 U.S.C.A. § 
- 400; Federal Rules of Civil Procedure, 
rule 57, 28 U.S.C.A. following section 
723c.—Lances v. Letz, 115 F.2d 916. 


‘Where patentee’s attorney threatened 
Peon Fenny 4, 1939, to bring patent 
infringement -action and through va- 
te rious attorneys the patentee pressed 
the claim of infringement but patentee 
"4 took no further action in the matter 
q after August 28, 1939, when an inspec- 
- tion was made of material relied on by 
- the alleged infringers to establish their 
ease, alleged infringers could maintain 
declaratory judgment action, on No- 
: ‘vember 17, 1939, to determine validity 
‘ of the patent and whether it was in- 
5 fringed. Jud.Code § 274d, 28 U.S.C.A. 
7, § 400; Federal Rules of Civil Pro- 
so cedure, rule 57, 228 U.S.C.A. follow- 
ing section 723¢c—Lances v. Letz, 115 

F.2d 916. 


te ©.C.A.N.Y. Where a_ plaintiff needs 
immediate relief as well as an adjudi- 
__ ¢ation of rights other than those on 
| which the immediate relief is depend- 
i ent, the action is in part an ordinary 


action and in part an action for de- 


' elaratory judgment, but a judgment is. 


tory judgment” in so far as it declares 
: no more than is necessary to sustain 
of vt the immediate relief prayed, since in 
that sense every action is for a declara- 
tory judgment. Jud.Code, § 274d(1), 
a? 28 U.S.C.A. § 400(1).—Coreoran vy. Royal 
5 Development Co., 121 F.2d 957, af- 
i firming 35 F.Supp. 400. 

A complaint which alleged the is- 
suance of participation certificates by 
corporation and which prayed _ that 
certificate holders be declared creditors 
entitled to payment prior to sharehold- 
ers, but not asking for a declaration 
of any rights that would not have to 
be adjudicated before there could be a 
distribution of the corporation’s assets, 
was not an action for ‘declaratory 
judgment,’ but was no more than a 
simple creditor’s action asking the dis- 
tribution of corporation’s assets in eq- 
uity. Jud.Code, § 274d(1), 28 U.S.C.A, 
§ 400(1).—Corcoran vy. Royal Develop- 


- 
“ 
E: not properly referred to as a “declara- 
r 
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ment Co., 121 F.2d 957, affirming 35 
F.Supp. 400. ; 
C.C.A.Ohio. Action to restrain. as- 
sessment or collection of taxes and for 
declaratory judgment regarding lia- 
bility for taxes was properly dis- 
missed where there were no facts in 
the record showing extraordinary and 
entirely exceptional circumstances 
which would make inapplicable statute 
prohibiting suits to restrain assess- 
ment or collection of taxes and statute 
prohibiting federal. court from enter- 
taining declaratory judgment action 
with respect to federal taxes. 26 U.S. 
C.A. Int.Rev.Code, § 36538, Jud.Code, 
§ 274d, 28 U.S.C.A. § 400.—Murphy v. 


Graves, 120 F.2d 243. 

C.C.A.Okl. The declaratory judg- 
ment statute is remedial and does not 
create any new substantive right. 


Jud.Code, § 274d, 28 U.S.C.A. § 400.— 
McCarty v. Hollis, 120 F.2d 540. 

The declaratory judgment statute 
does not change the jurisdictional re- 
quirements for suits in federal courts. 
Jud.Code, § 274d, 28 U.S.C.A. § 400.— 
McCarty v. Hollis, 120 F.2d 540. 

€.C.A.Puerto Rico. Where labor dif- 
ficulties arose between sugar producers 
and employees of mills and transporta- 
tion service of the producers, because 
of conflicting contentions concerning 
applicability to employees of the wage 
and hours provisions of the Fair Labor 
Standards Act of 1938, a “justiciable 
controversy” existed which was cogni- 
zable by, the district court within the 
Federal Declaratory Judgment Act. 
Fair Labog Standards Act of 1938, § 1 
et seq., 29 U.S.C.A. § 201 et seq.; Jud. 
Code § 274d, 28 U.S.C.A. § 400.—Bowie 
v. Gonzalez, 117 F.2d 11. f 


C.C.A.S.C. Qualified electors of 
South Carolina could not maintain de- 
elaratory judgment action against sec- 
retary of state and commissioners of 
federal elections to obtain judgment 
that the South Carolina election law 
as administered did not adequately 
preserve secrecy of ballot where the 
defendants were charged with no duty 
respecting the matters complained of, 
since the plaintiffs had no ‘“controver- 
sy” with defendants and could not by 
action against them obtain declaration 
regarding the law. 
2298-2309; Jud.Code § 4 SS. 
C.A. § 400.—Smith y. Blackwell, 115 F. 
2d 186, affirming 34 F.Supp. 989. 

For a matter to come within the 
jurisdiction of the court under the De- 
elaratory Judgment Act, it must in- 
volve an actual controversy between 
the parties before the court admitting 
of specific relief through a decree of a 
conclusive character. Jud.Code § 274d, 
28 U.S.C.A. § 400.—Smith v. Blackwell, 
ae F.2d 186, affirming 34 F.Supp. 
In constitutional provision limiting 
the exercise of judicial power to ‘‘cas- 
es” and “controversies”, the term ‘“‘con- 
troversies”, if distinguishable at all 
from ‘cases’, is so in that it is less 
comprehensive than the term ‘“cases’’ 
and includes only suits of a civil na- 
ture. U.S.C.A.Const. art. 3, § 2.—Smith 
vy. Blackwell, 115 F.2d 186, aflirming 34 
F.Supp. 989. 

The Declaratory Judgment Act limit- 
ing its application to cases of: actual 
“controversy” has regard to the con- 
stitutional provision which limits the 
exercise of judicial power to cases and 
controversies, and is operative only in 
respect to controversies which are such 
in the constitutional sense, and a 
controversy in that sense must be one 
that is appropriate for judicial deter- 
mination. Jud.Code § 274d, 28 U.S.C. 
A. § 400; -U.S.C.A.Const. art. 3, § 2.— 
Smith vy. Blackwell, 115 F.2d 186, af- 
firming 34 F.Supp. 989. 

C.C.A.S.C. Where nonresident insur- 
er seeking a declaratory judgment con- 
cerning its liability under automobile 
liability policy alleged that it was li- 
able to extent of policy for any judg- 
ment which might be obtained on 
claims against insured and that it must 
defend any suit thereon even if suit was 
groundless, false, or fraudulent, and 
both insurer and insured denied liabil- 
ity on ground that driver of truck cov- 
ered by policy was not operating it for 


no “controversy” between insurer 


“a8 ie ah Bas, 
a commercial purpose but for purposes 
purely personal to himself, there pil. 


re. 
a seer 
insured.) Jud.Code, § 274d, 28 US.C.A. | 
§ 400.—State Farm Mut. Automobile — 
Ins. Co. v. Hugee, 115 F.2d 298, affirm- 
ing 32 F.Supp. 665. > I An 

A bona fide controversy between citi- | 
zens of different states is necessary to 
support jurisdiction which depends on 
diversity of citizenship in an action for 
a declaratory judgment. Jud.Code, § 
274d, 28 U.S.C.A. § 400.—State Farm 
Mut. Automobile Ins. Co. v. Hugee, 115 
F.2d 298, affirming 32 F.Supp. 665. 

Relief under the federal declaratory 
judgment statute must be sought with- 
in the limits of the jurisdiction of the 
federal courts. Jud.Code, § 274d; 28 U. 
S.C.A. § 400.~-State Farm Mut. Automo- 
bile Ins. Co. v. Hugee, 115 F.2d 298, af- 
firming 32 F.Supp. 665. 

Where diversity of citizenship was 
the only possible ground of jurisdiction 
in nonresident automobile liability in- 
surer’s action for declaratory judgment 
concerning its liability under policy be- 
cause no controversy existed between 
insurer and defendant insured, and 
most of the other defendants were citi- 
zens ‘of the same state as insured, the 
interest of insured was required to be 
aligned with that of insurer, and in so 
doing the necessary diversity of citizen- 
ship was destroyed. Jud.Code, § 274d, 
28 U.S.C.A. § 400.—State Farm Mut. Au- 
tomobile Ins. Co. v. Hugee, 115 F.2d 
298, affirming 32 F.Supp. 665. 

In a declaratory judgment action, it 
is the duty of the District Court in de- 
termining whether there is the requisite 
diversity of citizenship to arrange the 
parties with respect to the actual con- 
troversy, looking beyond the formal ar- 
rangement made by the complaint. 
Jud.Code, § 274d, 28 U.S.C.A. § 400.— 
State Farm Mut. Automobile Ins. Co. v. 
Hugee, 115 F.2d 298, affirming 32 F. 
Supp. 665. 

Where there ig a bona fide contro- 
versy between a nonresident insurer 
and a resident insured, and one holding 
a claim against the insured is brought 
in for the purpose of securing a com- 
plete settlement of the entire controver- 
sy, the insurer is entitled to invoke the 
jurisdiction of the federal courts for the ~ 
purpose of settling the controversy 
with the insured, and the fact that an- 
other resident may) be joined for the 
purpose of obtaining a complete settle- 
ment does not oust the jurisdiction. 
Jud.Code, § 274d, 28. U.S.C.A. § 400.— 
State Farm Mut. Automobile Ins. Co. v. 
Hugee, 115 F.2d 298, affirming 32 
F.Supp. 665. 


The liability of an insurer to the in- 
sured does not constitute a “controver- 
sy” within the declaratory judgment 
statute where the insurer admits the li- 
ability, and the insurer may not use 
that liability as a means of trying in 
the federal court litigated claims prop- 
erly cognizable in state tribunals which 
it has obligated itself to defend. Jud. 
Code, § 274d, 28 U.S.C.A. § 400.—State 
Farm Mut. Automobile Ins. Co. v. Hu- 
ae 115 F.2d 298, affirming 32 F.Supp. 

C.C.A.S.C. A declaratory judgment 
ean be had only with respect HD a jus- 
ticiable controversy. Jud.Code, § 274d, 
28 U.S.C.A. § 400.—Mutual Life Ins. Co, 
of New_York v. Moyle, 116 F.2d 434, 
fe ae F Supe 127. 

ne Wederal Declaratory Judgment 
Act should be liberally ‘construed, but - 
federal court’s jurisdiction may not be 
enlarged because of sympathy with 
purposes of such act, which smust not 
be so construed ag to encroach on state 
jurisdiction. Jud.Code § 274d, 28 U. 
8.C.A. § 400—~—Mutual Life Ins. Co. of 
New York v. Moyle, 116 F.2d 434, af- 
firming 34 F.Supp. 127. ‘ 4 

Insurance companies may not be 
permitted, under guise of seeking de- 
claratory judgments, to drag into fed- 
eral courts litigation of claims involv- 
ing less than jurisdictional amount. 
Jud.Code § 274d,.28 U.S.C.A. .§ 400.— 
Mutual Life Ins. Co. of New York y, 
Moyle, 116 F.2d .434, affirming 34 FB, 
Supp. 127. 

The Wederal Declaratory Judgment 


York v. Moyle, 116 F.2d 434, affirming 


* certiorari denied School Board of City 
~ of Norfolk v, Alston, 61 S.Ct. 75. 


der: t's 

isdiction _ is procedural statute 
roviding dditional remedy for use 
cases and controversies of which 
federal courts already have jurisdic- 
tion. Jud.Code § 274d, 28 U.S.C.A. § 
400.—Mutual Life Ins. Co. of New 


34 F.Supp. 127. 

C.C.A.Va. A voluntary unincorporat- 
ed association composed of negro 
teachers in the publie schools of Nor- 
folk was a “proper party” plaintiff in 
action for declaratory and injunctive 
relief from unconstitutional discrimin- 
ation against colored school teachers 
in fixing of salaries. Code Va.1936, §§ 
656, 660, 786; Const.Va. § 129; US. 
C.A.Const. Amend. 14; Rules of Civil 
Procedure for District Courts, rule 17 
(b), 28 U.S.C.A. following section 723c. 
—Alston v. School Board of City of 
Norfolk, 112 F.2d 992, 130 A.L.R. 1506, 


The superintendent of schools of 
Norfolk was a “proper party” de- 
fendant in action by colored school 
teachers of the city for declaratory and 
injunctive relief from’ unconstitutional 
discrimination against colored school 
teachers in fixing of salaries. Code Va. 
1936, §§ 611, 656, 657, 660, 786; Const. 
Va. § 129; U.S.C.A.Const. Amend. 14; 
Rules of Civil Procedure for District 
Courts, rule 17(b), 28 U.S.C,A. follow- 
ing section 723c.—Alston v. School 
Board of City. of Norfolk, 112 F.2d 992. 
1380 A.L.R. 1506, certiorari denied 
School Board of City of Norfolk v. 
Alston, 61 S.Ct. 75. 

C.C.A.Wash. Insurer’s action in fed- 
eral court for declaratory judgment 
eonstruing employers’ liability policy 
did not become a ‘‘moot case’’ upon en- 
try in state court by stipulation of 
judgment in favor of employee against 
employer on ground that employer was 
negligent, where issue in state court 
was whether employer was negligent, 
and in federal court was whether in- 
jury was result of accident within pol- 
icy.*Maryland Casualty Co. v. Pioneer 
Seafoods Co., 116 F.2d 38. 

D.C.Ala. In consolidated actions for 
declaratory judgments, jurisdiction of 
District Court would be delimited’ by 
bounds of actual controversy presented, 
and to attempt adjudications beyond 


those bounds could not be a proper ju- 
dicial function.—Tennessee Coal, Iron 
& R. Co. vy. Muscoda Local No. 123, 


40 F.Supp. 4. 


D.C.Cal. Where defendants in patent 
infringement suit had entered into 
license agreement with plaintiff’s as- 
signor, and effect of license agreement 
on patent sued upon presented an ex- 
isting controversy between initial 
plaintiff, his assignor and defendants 
as to their legal rights and obligations, 
such a situation made operative the 
Declaratory Judgment Act and_ re- 
quired presence of all interested in 
controversy. Jud.Code § 274d, 28 U.S. 
C.A. § 400.—Barkeij v. Don Lee, Inc., 
34 F.Supp. 874. 


D.C.Cal. The granting of declaratory 
relief rests in court’s sound discretion. 
Jud.Code 274d, 28 U.S.C.A. § 400.— 
Delno v. Market St. Ry. Co., 38 F.Supp. 
341. 

A complaint under Declaratory Judg- 
menteAct by owner of. street railroad 
first mortgage bonds against street rail- 
road and trustee that such bonds were 
superior to extension bonds under sup- 
plemental indenture issued under re- 
organization plan which had been ap- 
proved by California Railroad Commis- 
sion would be dismissed where trial 
would not settle the entire controversy 
and to accept jurisdiction in matter 
passed upon by ‘the commission of 
which it had exclusive jurisdiction 
would be improper. St.Cal.1915, pp. 
115, 1382, § 31; Code Civ.Proc.Cal.- § 
726; Const.Cal. art. 12, § 23; Jud.Code 
§ 274d, 28 U.S.C.A. § 400.—Delno vy. 
Market St. Ry. Co., 38 F.Supp. 341. 

D.C.Conn, The owner and operator of 
‘a crashed airplane was not entitled to 
a declaratory judgment in death action 
declaring that it was entitled to re- 
cover of its codefendant, which had 


a= 


right or lack of right necessarily had 
a vital effect on the relations between 
owner and its codefendant.—Lewis v. 
United Air Lines Transport Corpora- 
tion, 34 F.Supp. 124. 

D.C.Conn. Where wholesaler insti- 
tuting action to determine applicability 
of. Fair Labor Standards .Act named 
Commissioner and Deputy Commission- 
er of Labor of state of Connecticut and 
others as defendants and alleged that 
Administrator of Wage and Hour Diyi- 
sion of Department of Labor had is- 
sued bulletin stating that wholesalers 
purchasing goods from outside state 
should comply with the act, that de- 
fendants through their agents had in- 
vestigated wholesaler’s business and 
notified it that it was engaged in inter- 
state commerce and liable for penalties 
provided by the act, complaint stated 
no “justiciable controversy” as against 
Commissioner and Deputy Commission- 
er of Labor, who lacked authority to 
prosecute wholesaler for failing to com- 
ply with the act. 
ards Act of 1938, §§ 4, 11, 29 U.S.C.A. 
§§ 204, 211; 5 U.S.C.A. § 310; 28 US. 
C.A. § 485.—Connecticut Importing Co. 
v. Perkins, 35 F.Supp. 414. 

Where wholesaler instituted action 
for declaratory judgment regarding ap- 
plicability of Fair Labor Standards 
Act naming United States District At- 
torney and others as defendants, alleg- 
ing that Administrator of Wage and 
Hour Division of Department of Labor 
had issued bulletin stating that whole- 
salers purchasing goods from outside 
state should comply with act, that de- 
fendants through their agents had in- 
vestigated wholesaler’s business and 
notified wholesaler that it was engaged 
in interstate commerce and liable for 
penalties provided by the act, and that 
threats of prosecution had been made 
by defendants through their agents, 
but did not unequivocally allege that 
the District Attorney had threatened to 
prosecute the wholesaler or had taken 
any definite position in the premises, 
complaint did not allege a “justiciable 
controversy” between the wholesaler 
and the District Attorney. Fair Labor 
Standards Act of 1938, 29 US.C.A. § 
201 et seq.—Connecticut Importing Co. 
v. Perkins, 35 F.Supp. 414. 

In action to determine employer’s 
rights under Fair Labor Standards Act, 
such remedy as the employer is en- 
titled to at hands of court should not 
be withheld solely because it would not 
be complete. Fair Labor Standards Act 
of 1938, 29 U.S.C.A. § 201 et seq.— 
Connecticut Importing Co, v.: Perkins, 
35 F.Supp. 414. 

D-C.Del., Where defendants gave no- 
tice to plaintiff of infringement of re- 
issue patent but plaintiff continued its 
alleged infringement, an actual con- 
troversy arose which was a “justiciable 
controversy” under the Declaratory 
Judgment Act. Jud.Code § 274d, 28 U. 
S.C.A. § 400.—Creamery Package Mfg. 
Co. v. Cherry-Burrell Corporation, 33 
F.Supp. 625. 

Where defendants notified plaintiff 
of alleged infringement of reissue pat- 
ent and plaintiff wrote defendants that 
it would communicate further with de- 
fendants on the matter but two days 
later, without further communication to 
defendants, plaintiff filled a complaint 
for declaratory judgment as to validity 
of the reissue patent and as to infringe- 
ment, complaint was dismissed as not 
having been filed under circumstances 
consistent with equity and good con- 
science. Jud.Code § 274d, 28 U.S.C.A. 

400.—Creamery Package Mfg. Co. v. 
Cherry-Burrell Corporation, 33 F.Supp. 
625 


D.C.Del. Declaratory judgment ac- 
tion is not a suit in equity and absence 
of adequate legal remedy is not neces- 
sary for maintenance of declaratory 
judgment action. Rules of Civil Pro- 


Fair Labor Stand-. 


ey a j ee ieee 
cedure for District Courts, rule 57, 
U.S.C.A. following section 728¢c; Ju 
Code § 274d,-28 U.S.C.A. § 400.—Bake 
lite Corporation y. Lubri-Zol Develop-— 
ment Corporation, 34 F.Supp. 142, 
Technicalities of equity practice do 
not prevail in declaratory judgment ac- 
Jud.Code § 274d, 28 U.S.C.A. § 
400.—Bakelite Corporation v. Lubri-Zo! 
vee teres Corporation, 34 F.Supp. 


Suits under Declaratory Judgment 
Act for determination of validity and 
scope of patent must be brought in 
courts and districts whereof the patent 
owners are inhabitants. Jud.Code 


poration, 34 F.Supp. 142. Re 
Corporations which were threatened 
with patent infringement suits coul 
maintain declaratory judgment acti ‘ 
against the patent owner to determine 
validity of scope of the patent without 
joining as a defendant a patent licensee 
to which an exclusive license had al- 
legedly been granted. Jud.Code § 274d, 
28 'U.S.C.A; 400.—Bakelite Corpor, 
tion v. Lubri-Zol Development Corpor 
tion, 34 F.Supp. 142. <8, Sia 
D.C.Del. In action for declaratory 
Judgment declaring defendant’s paten 
for hair waving method invalid and 
not infringed by plaintiffs, allegatio 
of amended complaint held to sho 
justiciable controversy between one 
two plaintiffs and defendant respecting 
validity and infringement of patent, so 
as to authorize action under declara- — 
tory judgment statute. Jud.Code § 
274d, 28 U.S.C.A. § 400.—Nationa! 
Hairdressers’ & Cosmetologists’ Ass’n 
v. Philad Co., 34 F.Supp. 264. y 
In ‘action by hairdressers’ association 
and member corporation conducting ~ 
hairdressing shop for declaratory judg- 
ment declaring defendant’s patent f 
hairdressing method invalid and no 
infringed by plaintiffs, allegations of 
amended complaint held to show such — 
member corporation’s right to appe 
as representative of class of hairdres: 
ers composing membership of associa- , 
tion, so that association’s capacity to 
sue may be disregarded. Jud.Code § 
274d, 28 U.S.C.A. § 400; Rules of Civil) 
Procedure for District Courts, rule 23 
(a) (8), 28 U.S.C.A. following section 
723c.—National Hairdressers’ & Cos-, — 
metologists’ Ass’n v. Philad Co., 34 F. | 
Supp. 264, : : 
. In action for declaratory — 
judgment respecting validity and in= | 
fringement of a patent, owner of pat- 
ent is an “indispensable party’.—Al-  — 
fred Hofmann, Ine., y. Enicine a- 
ehines Corporation, 37 F.Supp. 578. 
The district court did not have ju- — 
risdiction of action for Coclatee ae : 
judgment that a patent was invalid ~ 
where owner of patent had not been ~— 
served with process and had not ap- — 
peared.—Alfred Hofmann, Inec., v. Knit- 
ene Machines Corporation, 37 F.Supp, 
78. aly 
Where owner of patent had not been 
served with process’ and did not appear db 
in action for declaratory judgment that 
patent was invalid, plaintiff could not. 
cure defect so as to give District Court 
jurisdiction of action with respect to 
owner by amending complaint joining 
owner as a party plaintiff without own- 
er’s consent.—Alfred Hofmann, Ine, v. ~ 
Knitting Machines Corporation, 37 F. | 
Supp. 578. an a 
Where complaint in action for de 
claratory judgment that defendant’s 
patents were invalid did not allege that* 
defendant had represented that plain- 
tiff had infringed patents, and patents 
were issued only 13 days before com- a 
plaint wag filed, and communications 
between plaintiff and defendant did not a 
charge infringement by plaintiff, and i 
defendant’s affidavit stated that to best ; 
of defendant’s knowledge uno infringe- 
ment had been committed by plaintiff % 
after issuance of patents District Court 
did not have jurisdiction as to such 
patents, since there was no “‘justiciable 
controversy” respecting —_patents.—Al- 
fred Hofmann, Inc., vy. Knitting Ma- 
ehines Corporation, 37 F.Supp 678. 
In action for declaratory judgment 
respecting validity and infringement 


§ 57 


patents where federal District Court for 
Delaware did not have jurisdiction to 
determine issues as to part of patents 
in controversy. and an action was pend- 
ing before federal District Court in 
Massachusetts respecting all patents, 
and Massachusetts court had Jjurisdic- 
tion of subject-matter and all neces- 
sary parties were before it, and issues 
‘ of validity and infringement would be 
; determined in Massachusetts action and 
~ by a single decree, on defendant’s mo- 
tion Delaware court would dismiss ac- 
i tion as to all patents.—Alfred Hof- 
in mann, Inc., vy. Knitting Machines Cor- 
e poration, 37 F.Supp. 578. 
: Where more effective relief may be 
obtained by other proceedings, and con- 
sequently a declaratory judgment would 
bs not serve a useful purpose, courts are 
justified in refusing a declaration.—Al- 
j fred Hofmann, Inc., v. Knitting Ma- 
chines Corporation, 37 F.Supp. 578. 
Courts have discretion in reference to 
entertaining actions for declaratory 
judgment.—Alfred Hofmann, Inc., v. 
Knitting Machines Corporation, 37 FE. 
Supp. 578. 
- _D.C.Del. Where there was no proof 
that action for declaratory judgment to 
have certain of defendant’s patents de- 
elared invalid and not infringed was 
due to harassment of plaintiff or plain- 
tiff’s customers and no counterclaims 
_ | had been filed by defendant, court 
would not enjoin the prosecution of 
nine separate suits for infringements of 
_ different patents brought in District 
- Court of Ohio 17 days after filing of 
'. complaint in declaratory judgment ac- 
_ tion. Jud.Code §§ 48, 274d, 28 U.S.C.A. 
~§§ 109, 400.—Crosley Corporation v. 
_ Hazeltine Corporation, 38 F.Supp. 38. 
- -*p.C.Del. In action for declaratory 
judgment that defendant’s patents were 
invalid and not infringed by plaintiff, 
plaintiff's motion for preliminary in- 
unction, restraining defendant from 
f pr ocecnting a pending action before a 
Federal District Court in Detroit 
against plaintiff for infringement of 
game patents and an accounting of 
profits and, damages, would be denied 
- where plaintiff did not show basis for 
alleged fear of a campaign of intimida- 
tion by defendant, and full relief could 
e had only in Detroit action. Jud. 
ode § 274d, 28 U.S.C.A. § 400.—Tri- 
angle Conduit & Cable Co. vy. National 
_ Hlectric Products Corporation, 38 F. 
VS Supp. 5338. 
j D.C.D.C. Where husband’s complaint 
alleged that wife did not contest Mexi- 
ean suit for divorce and had never con- 
tested such suit, there was no “actual 
eontroversy” concerning validity of the 


Mexican divorce decree, and hence 
oe laintiff seeking a declaration that 
ao exican decree was valid, merely 


: ‘sought an “advisory opinion’ and did 
not show right to declaratory relief.— 
Smith v. Smith, 36 F.Supp. 412. 
D.C.Fla. Where rights of parties un- 
der life policies containing disability 
: benefits had previously been declared in 
e three actions filed in state courts, and 
same rights were involved in two pend- 
ing actions filed in state court prior to 
| action in the federal court for a de- 
ri eclaratory judgment, there was no suf- 
ficient showing made for a aate ana 6 
_ judgment. Jud.Code § 274d, 28 U.S.C. 
fink A. § 400.—Travelers Ins. Co. v. Wech- 
. sler, 34 F.Supp. 717. 
‘ D.O.Fla. In action for declaratory 
~~‘ judgment, insurer was not entitled to a 
| declaration as to whether insured was 
totally disabled within meaning of life 
olicies containing disability benefits, 

n view of the fact that insured’s phy- 
sical condition might change for better 

u or worse immediately after a judgment, 
since a declaratory judgment settles 
nothing more than the present rights 
of the parties. Jud.Code § 274d, 28 U. 
§.C.A. § 400.—Travelers Ings. Co. vy. 
Wechsler, 34 F.Supp. 721. 

The purpose of the declaratory judg- 
ment statute is to adjudicate rights of 
parties who have not otherwise been 
given an opportunity to have those 
rights determined. Jud.Code § 274d, 
28 U.S.C.A. § 400.—Travelers Ins. Co. vy. 
Wechsler, 34 F.Supp. 721. 

Where rights of parties under life 
policies eontaining disability benefits 
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had previously been declared in three 


actions filed in state courts, and same 
rights were involved in four pending 
actions filed in the state courts, there 
was no sufficient showing made for a 
declaratory judgment. Jud.Code § 
274u, 28 U.S.C.A. § 400.—Travelers Ins. 
Co. v. Wechsler, 34 F.Supp. 721. 


D.C.Fla. A class suit can be main- 
tained under Fair Labor Standards Act 
by an employee as representative of 
named class of employees to which he 
belongs for purpose of determining 
whether such employee, and class to 
which he belongs, and employer were 
engaged in interstate commerce or en- 
gaged in production of goods for inter- 
state commerce so as to come. within 
provisions of the act. Fair Labor 
Standards Act § 1 et seq., 29 U.S.C.A. 
§ 201 et seq.—Brooks y. Southern 
Dairies, 38 F.Supp. 588. 

D.C.Idaho The operations of the 
Declaratory Judgment Act are pro- 
eeaural only. Jud.Code § 274d, 28 U. 
S.C.A. § 400.—Sunshine Mining Co. vy. 
Carver, 34 F.Supp. 274. 

To authorize a declaratory judgment, 
a real and substantial controversy must 
exist between the parties having ad- 
verse legal interest, and the ‘“contro- 
versy” must be one that is appropriate 
for judicial determination. Jud.Code § 
274d, 28 U.S.C.A. § 400.—Sunshine Min- 
ing Co. vy. Carver, 34 F.Supp. 274. 

Where mining company alleged that 
certain of its employees contended that 
company’s operations constituted a vio- 
lation of the Fair Labor Standards Act, 
and were threatening to sue the com- 
pany, and that the wage and hour divi- 
sion of the Department of Labor, and 
the Department of Justice had threat- 
ened prosecution of the company and 
imposition of penalties, there was an 
“actual substantial controversy’? with- 
in the meaning of the Declaratory 
Judgment Act. Jud.Code § 274d, 28 
U.S.C.A. § 400; Fair Labor Standards 
Act, 29 U.S.C.A. § 201 ‘et seq.—Sun- 
cae Mining Co. v. Carver, 34 F.Supp. 

The Declaratory Judgment Act mere- 
lv affords an additional remedy to one 
who is not certain of his rights and 
desires an early adjudication without 
waiting until his adversary should de- 
cide to bring suit. Jud.Code § 274d, 
28 U.S.C.A. 401.—Sunshine Mining 
Co. v. Carver, 34 F.Supp. 274. 

The fact that another remedy other 
than remedy under the Declaratory 
Judgment Act is available does not 
preclude the maintenance of a proceed- 
ing for a declaratory judgment. Jud. 
Code § 274d, 28 U.S.C.A. § 400.—Sun- 
eWwae Mining Co. v. Carver, 34 F.Supp. 

A grand jury has the power to make 
an inquisitorial investigation, and as- 
certain whether or not the Fair Labor 
Standard Act has been violated, and, if 
a true bill is returned, it is the duty 
of the district attorney to prosecute 
without first receiving authority from 
either the attorney general, or from 
the administrator of the wage and hour 
division of the Department of. Labor, 
and hence the district attorney is a 
“proper party’ in an action for a 
declaratory judgment as to whether 
employer was violating the Fair Labor 
Standards Act. Jud.Code § 274d, 28 
U.S.C.A. § 400; Fair Labor Standards 
Act. 29 U.S.C.A. § 201 et seq.cSunshine 
Mining Co. v. Carver, 34 F.Supp. 274. 

Where additional procedure is grant- 
ed under the Declaratory Judgment 
Act, granting to the citizen the right to 
raise the issue as to whether certain 
conduct does, or does not, violate the 
criminal law and affects. property 
rights, the citizen is not required to 
wait indefinitely to pursue his remedy. 
Jud.Code § 274d, 28 U.S.C.A. § 400.— 
Sunshine Mining Co. vy. Carver, 34 F. 
Supp. 274. 


Under the Declaratory Judgment Act, 
a transfer of interpretation of a statute 
from criminal to a civil court will be 
approved if there is a substantial con- 
troversy existing. ‘Jud.Code § 274d, 28 
U.S.C.A. § 400.—Sunshine Mining Co. v. 
Carver, 34 F.Supp. 274. 

Where a controversy exists between 
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the parties in a declaratory Judgment 
action, the court has jurisdiction of th 
controversy without regard to the num- 
ber of other parties who might have 
been joined, and a declaratory judg- 
ment will apply and bind those in-— 
cluded as defendants. _ Jud.Code_ 
274d, 28 U.S.c.A. § 400.—Sunshine Min- 
ing Co. v. Carver, 34 F.Supp. 274. | 

In declaratory judgment action by 
employer to determine whether it was 
violating the Fair Labor Standards Act, 
the Attorney General and the wage and 
hour administrator of the Department 
of Labor were not “indispensable par- 
ties” to determination of the controver- 
sy between the employer and its em- 
ployees and their unions. Jud.Code § 
274d, 28 U.S.C.A. § 400.—Sunshine 
Mining Co. v. Carver, 34 F.Supp. 274. 

In action under the Declaratory 
Judgment Act by employer to deter- 
mine whether it was violating the Fair 
Labor Standards Act, it was proper for 
employer to seek ancillary relief of re- 
straining defendants from instituting 
any civil or criminal action against the 
employer for violation of the Fair La- 
bor Standards Act. Jud.Code § 274d, 
28 U.S.C.A. § 400; Fair Labor Stand- 
ards Act, 29 U.S.C.A, § 201 et seq.— 
Sunshine Mining Co. y. Carver, 34 F. 
Supp. 274. 

D.C.lll. The Declaratory Judgment 
Act did not create any new substantive 
rights nor did it enlarge the jurisdiction 
of federal courts to hear and determine 
actions of which they had not before 
then had _ jurisdiction. Jud.Code, § 
274d, 28 U.S.C.A. 400.—Grip Nut 
Co. v. Sharp, 40 F.Supp. 80. 

That one of the parties to a con- 
troversy may maintain an action against 
the other in a federal court does not 
always give such other the right to go 
into the same court and there maintain 
a suit for declaratory judgment. Jud. 
Code, § 274d, 28 U.S.C.A. § 400.—Grip 
Nut Co. v. Sharp, 40. F.Supp. 80. 

D.C.Ky. The federal District Court 


had jurisdiction under Declaratory 
Judgment Act of insurer’s action to de- 
termine whether automobile liability 
and property damage policy had been 
eanceled for failure to co-operate with 
insurer, on ground that ‘‘actual. present 
eontroversy” within Declaratory Judg- 
ment Act existed due to fact that insur- 
er would not have to defend pending 
state court actions against insured if 
policy was canceled but would have 
to defend such actions if policy was not 
canceled. Jud.Code § 274d, 28 U.S.C.A. 
§ 400.—American Automobile Ins. Co. 


‘v.. Mack, 34 F.Supp. 224. 


A bill alleging that insured colluded 
with guests and paid them to sign re- 
lease to driver of automobile with 
which insured collided in order to effect 
insured’s own settlement with driver, 
stated good cause of action under De- 
elaratory Judgment Act for determin- 
ation whether automobile liability and 
property damage policy had been can- 
celed for failure of insured to co-op- 
erate with insurer, since insured, by 
securing the release, denied insurer 
the right to seek contribution from 
driver should guests succeed in their 
state court actions against insured. 
Jud.Code § 274d, 28 U.S.C.A. § 400.— 
American Automobile Ins. Co. v. Mack, 
34 F.Supp. 224. 


D.C.La. A Delaware natural, gas 
company, which had no charter power 
to act aS a common ca rier or public 
utility and was authorized to do busi- 
ness in Louisiana only as a_ private 
corporation, and which sold 99.83 per 
cent. of its gas in interstate commerce, 
was not a ‘public utility” or “common 
carrier pipe line’ subject to jurisdic- 
tion of Louisiana Public Service Com- 
mission or state laws relating to in- 
vestigation and regulation of public 
service and public utility corporations, 
hence company was entitled to declara- 
tory judgment to that effect and to 
permanent injunction against further 


prosecution of rate investigation pro- 
ceedings by the commission. Jud.Code 
§ 274d, 28 U.S.C.A. § 400; Act La. No. 


39 of 1906, § 7.—Interstate Natural 
Gas Co. y. Louisiana Public Service 
Commission, 34 F.Supp. 980. 
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- insured to bank, in view of failure to 


-Me. Evi ¢ h ) 
declaratory judgment that bank receiv- 
er was owner of life policy pledged by 


prove alleged agreement by bank presi- 
dent’ that insured or beneficiary could 
buy back or redeem the policy for less 
than amount of indebtedness, with 
premiums and_ interest.—Picher  v. 
Brisk, 35 F.Supp. 280. 
-_ D.C.Md. In action by inventor for 
declaratory judgment concerning rights 
under contract selling invention for 
hand-operated photographic art letter- 
ing machine, evidence held to establish 
that subsequent patents for mechanical- 
ly operated machiné were in a different 
economic field, and hence were not sub- 
ject to the prior contract.——Ogden v. 
General Printing Ink Corporation, 37 
F.Supp. 572. 

D.C.Mass. Evidence respecting va- 
lidity of patents, infringement thereof, 
and unfair competition held to present 


‘ 


~ “actual controversy’? and to authorize 


proceeding under the Declaratory Judg- 
ment Act. Jud.Code § 274d, 28 U.S.C.A. 
§ 400.—Man-Sew Pinking Attachment 
Corporation v. Chandler Mach. Co., 33 
F.Supp. 950. 

D.C.Mass. In action for declaratory 
judgment concerning patent infringe- 
ment, master’s finding on the evidence 
that outer shield was the vital feature 
of device and was to be read into the 
elaim was a ‘finding of fact’ which 
must stand when it was not without 
evidence to support it.—Leeds & North- 
rup Co. v. Doble Engineering Co., 37 
F.Supp. 118. 

D.C.Mass. Where automobile liabil- 
ity policy permitted cancellation on 
written notice of not less than 15 days, 
and on March 25 insurer notified in- 
sured of cancellation for nonpayment 
of unpaid balance of premium, to be- 
come effective April 16, and at same 
time sent notice to registrar of motor 
vehicles in Massachusetts in accordance 
with state law, and insured then made 
a further partial payment of premium 
but was informed that baJance of pre- 
mium would have to be paid before Ap- 
ril 16, to reinstate the policy, and no 
further payments were made, the pol- 
icy was cancelled on April 16, and in- 
surer was entitled to declaratory judg- 
ment absolving it from any liability 
arising out of accident in which _in- 
sured was involved on April 18. Jud. 
Code, § 274d, 28 U.S.C.A. § 400; G.L. 
(Ter.Ed.) Mass. c. 90, § 1 et seq.—Hart- 
ford Accident & Indemnity Co. v. Se- 
greto, 37 F.Supp. 614. : 

D.C.Mass. Where life policy gov- 
erned by Massachusetts law lapsed for 
nonpayment of premiums before death 
of insured, and release by person 
named as beneficiary constituted a full 
discharge of any liability of insurer, 
insurer was entitled to a declaratory 
judgment that neither insured’s ad- 
ministrator nor beneficiary could re- 
cover anything upon policy, and that 
administrator should be enjoined. from 
instituting any action against insurer 
on such policy. Jud.Code, § 274d, 28 
U.S.C.A. § 400.—Prudential Ins. Co. of 
America vy. Fabiano, 39 F.Supp. 386. 

D.C.Mass. The right of an insured 
under automobile policy to proceed 
along such lines as he might choose to 
enforce terms of policy could not be af- 
fected by Declaratory Judgment Act. 
Jud.Code § 279d(3), 28 U.S.C.A. 400 
(3).—U. S. Fidelity & Guaranty Co. v. 
Nauer, 1 F.R.D. 547. 

D.C.Minn. Where insured’s son, who 
knew that insured would not permit 
son to use automobile for trip from 
Duluth to Chicago, received permission 
to use the automobile by falsely repre- 
senting that he wished to attend foot- 
ball game in Minneapolis, and started 
for Chicago, an “actual controversy” 
existed between automobile liability in- 
surer and the insured, the son and the 
son’s guests, concerning liability of the 
insurer for injuries to the guests sus- 
tained in automobile accident which 
occurred en route to Chicago, and the 


insurer could maintain declaratory 
judgment action. Jud.Code, § 274d, 28 
U.S.C.A. § 400.—Liberty Mut. Ins. Co. 


v. Stilson, 34 F.Supp. 885 


ie ; kf D.C.Mo. 


DGMENTS 
A contract granting an ease- 
ment which was indefinite and uncertain 
on its face would be declared and made 
eertain, in so far as intent of parties 
could be ascertained, but in so far ag 
easement omitted entirely any agree- 
ment on questions in dispute, court 
must leave parties in their present po- 
sition.—Babler v. Shell Pipe Line Cor- 
poration, 84 H.Supp. 10. | 
D.C.Mo. Under District Court rule 
concerning permissive joinder of par- 
ties, joinder of several Claimants as de- 
fendants in action by federal deposit 
insurance corporation for declaratory 
judgment as to corporation’s liability 
vel non on claims asserted against it by 
reason of alleged deposits in banks in 
which deposits were insured by cor- 
poration was authorized. 12 U.S.C.A. § 
264(c) (12); Rules of Civil Procedure 
for District Courts, rule 20(a), 28 U.S. 
C.A. following section 723c.—Federal 
Deposit Ins. Corporation y. Records, 34 
F.Supp. 600. 


D.C.N.J. Where plaintiff alleged that 
it offered for sale and advertised in a 
trade journal a certain chemical known 
as “Hstradiol’, that defendant thereup- 
on caused to be published in same 
trade journal notice that defendant was 
owner of patent covering ‘Hstradiol”’ 
and the process of making the same, 
that defendant’s patent was invalid and 
that plaintiff had not infringed or 
threatened to infringe any valid patent 
rights of defendant, plaintiff was not 
entitled to a declaratory judgment, 
Since in absence of infringement actual- 
ly existing there could be no “actual 
controversy” between the parties. Jud. 
Code, § 274d, 28 U.S.C.A. § 400.—Tree- 
mond Co. v. Schering Corporation, 35 
F.Supp. 475. 

Where plaintiff offered for sale a 
eertain chemical known as “Estradiol” 
and in March and April, 1938, adver- 
tised the sale thereof in a trade jour- 
nal, and defendant in March, 1938, 
caused to be published in same trade 
journal a notice that it was owner of 
patent covering ‘‘Hstradiol” and the 
process of making the same, the fact 
that a dispute took place between the 
parties when defendant’s allegedly of- 
fensive advertisement was published a 
year prior to the commencement of the 
action was not sufficient to entitle 
plaintiff to a declaratory judgment, 
since to support a deciaratory judg- 
ment action it must.be alleged that 
there exists an “actual controversy.” 
Jud.Code, § 274d, 28 U.S.C.A. § 400.— 
Treemond Co. v. Schering Corporation, 
35 F.Supp. 475. 


D.C.N.J. The relief to be obtained 
under Declaratory Judgment Act was 
never intended to be exercised for pur- 
pose of trying issues involved in cases 
already pending, especially where they 
can be tried with equal facility in 
such cases, since object of act is to 
afford a new form of relief where 
needed and not to furnish a new choice 
of tribunals. Jud.Code § 274d, 28 U. 
S.C.A. 400.—Staley Blevator Co. v. 
Otis Elevator Co., 35 F.Supp. 778. 

A complaint for declaratory judg- 
ment against elevator company which 
charged plaintiff with infringing patent 
rights would be dismissed, where an 
action between same parties involving 
infringement of patent involved was 
pending before Federal District Court 
in New York and determination of is- 
sues by such court was in interest of 
economy and a speedy disposition of 
the controversy. Jud.Code § 274d, 28 
U.S.C.A. § 400.—Staley Elevator Co. v. 
Otis Elevator Co., 35 F.Supp. 778. 

D.C.N.Y. The federal Declaratory 
Judgment Act does not change the es- 
sentials which are required to give a 
District Court jurisdiction of an action. 
Jud.Code § 274d, 28 U.S.C.A. § 400.— 
Coreoran v. Royal Development Co., 35 
F.Supp. 400. 

D.O.N.Y. In action against adminis- 
trators for declaratory judgment re- 
garding title to bonds and mortgages 
allegedly conveyed to plaintiff by as- 
signments as a gift inter vivos, where- 
in one of administrators sought no af- 
firmative relief in individual capacity 
based on alleged agreement of plain- 
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tiff to give such administrator half of — 
e bonds and mortgages, plaintiff was 
ot called upon to meet any personal 
claim of such administrator and was 
not called upon to treat it in any way | 
other than any other evidence offered — 
by administrators._Speaker v. Keating, 
86 F.Supp. 556. bi 
D.C.N.Y. Where request for issuance 
of new certificate of citizenship was re- — 
fused on ground that record failed to © 
disclose applicant’s naturalization, even 
if there was an actual controversy _re- 
garding subject matter, Federal Dis- _ 

trict Court could not take Jurisdiction 
under Declaratory Judgment Act of ac 
tion to compel issuance of new certifi- 


not a resident of district. 
274d, 28 U.S.C.A. § 400.—Juell v. C 
missioner of Immigration and Natur 


ization, 37 F.Supp. 533. rS! 
D.C.N.Y. An as 
matter of 


occurred, 
employee’s 
against insured and owner was f 
ing in state court, and availability ot 
such remedy to insurer was not a mat 
ter of judicial discretion. Jud.Code, mee 
274d, 28 U.S.C.A. § 400; Federal Rules 
of Civil. Procedure, rule 57, 28 U.S.C.A. — 
following section 723¢c.—Associated In- 
demnity Corporation v. Garrow Co., 39 
F.Supp. 100.. 
D.C.N.Y. Defendants in patent in- | 
fringement action may properly seek 
an adjudication by declaratory judg 
ment that they are not infringing the 
patent, and the extent of their rights ve 
under their own patent.—Hastman Ko- 
dak Co. v. McAuley, 2 F.R.D. 21. See 
The advisability of granting a de 
claratory judgment is within the sound 
judicial discretion of the court.—Hast- 
man Kodak Co. y. McAuley, 2 F.R.D. 2 
D.C.Ohio. In  insurer’s action for 
declaratory judgment as to liability 
under a public liability policy, injured 
person whose judgment against insured 
was paid by insured was required to 
be dismissed from action, as witho 
interest in the  proceeding.—London 


standing that 


Guarantee & Accident Co. v. Shafer, 35 
F.Supp. 647. qe 
D.C.Or. A declaratory judgment can- 


not be obtained unless there is a pres- 
ent controversy. Jud.Code, § 274d, 28 
U.S.C.A. § 400.—Stone v. Christensen, 36. 
F.Supp. 739. Fy 

In action for declaratory judgment — 
that plaintiff was not required to reg- 
ister under Selective Training and Sery- _ 
ice Act and to enjoin prosecution of — 
plaintiff for failure to register, only 
present “controversy” warranting de- 
claratory judgment was as to a pos- — 
sible criminal prosecution, and duty of _ 
plaintiff to register and of defendants ~ 
to register plaintiff depended upon val- _ 
idity of the act, and such questions 
going merely to the cause of action — 
probably should not be considered by 
a single district court judge, but ques- 
tions whether substantial federal ques-— 
tion was presented or sufficient sum 
was in controversy involved jurisdic- 
tional defects and were required to be 
considered by single judge. Selective 
Training and Service Act of 1940 § 
1-18, 50 U.S.C.A. Appendix, §§ 301-318; 
Jud.Code, § 274d, 28 U.S.C.A. § 400; 

28 U.S.C.A. § 380a.—Stone vy. Christen- 
sen, 36 F.Supp. 739. 

D.C.Or. The _ Federal Declaratory 
Judgment Act does not enlarge juris- 
diction of Federal District Courts. Jud. 
Code § 274d, 28 US.C.A. § 4C0.— 
Humphrey v. U. S. Fidelity & Guaranty 
Co., 38 F.Supp. 224. 

Where subcontractor, who had pogs- 
sible claim against contractor for ma- 
terials furnished and _ services. per- 
formed, filed claim to enforce lien on an 
attached fund and surety company filed 
redelivery bond to release the fund 
from attachment, as authorized by Ore- 
gon law, and company denied any ob- 
ligation on the bond so far as the sub- 
contractor was concerned, an “actual 
controversy’? existed between the sub- 
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Pennsylvania 


_ tractor 


'mot enforce such _ statutes 


28 U.S.C.A. following 


§ 57 


contractor and the company which en- 
titled the subcontractor to maintain de- 


claratory judgment action. Jud.Code 
§ 274d, 28 U.S.C.A. § 400; O.C.L.A. § 
7-212.—Humphrey v. U. S. Fidelity & 


Guaranty Co., 38 F.Supp. 224. 

The purpose of the Federal Declara- 
tory Judgment Act is to permit adjudi- 
cation of an actual controversy where 
rights may be definitely declared, and 
the remedy is an extension of the an- 
cient quia timet. Jud.Code § 274d, 28 
U.S.C.A. § 400.—Humphrey v. U. S. Fi- 
delity & Guaranty Co., 38 F.Supp. 224. 

D.C.Pa. A proceeding to determine 
validity of order of a district court, 
requiring sentence imposed on federal 
prisoner to run independently of an- 
other sentence which was entered 
while case was before a’ reviewing 
court on appeal, could not be main- 
tained as a declaratory judgment suit 
where the United States which was a 
“necessary party” was not a party and 
had not consented to be sued.—uU. S. 
vy. Rollnick, 33 F.Supp. 863. . 

A proceeding to determine validity of 
order of a District Court, requiring 
sentence imposed on federal prisoner 
to run independently of another sen- 
tence which was. entered while case 
was before reviewing court on appeal, 
could not be maintained as a declara- 
tory judgment suit in view of ade- 
quate remedy: at law by a direct pro- 
‘ceeding against the order—U. S. v. 
Rollnick, 33 F.Supp. 863. 

D.C.Pa, Under statute creating 
Turnpike Commission 
and giving it right to sue and be sued 
in its own name, 
mission could not be held personally 
liable for its acts, and hence, in ac- 
tion for declaratory judgment by con- 
for construction of tunnel, 
commission members were entitled to 
have their names dropped as_ defend- 
ants. 86 P.S.Pa. § 652d.—Hunkin- 
Conkey Const. Co. v. Pennsylvania 
Turnpike Commission, 34 F.Supp. 26. 
- Federal courts will not give effect to 
arbitration clauses in building con- 
tracts to the extent of refusing to take 
jurisdiction of the cause, where arbi- 
tration has not been instituted.—Hun- 
kin-Conkey Const. Co. v. Pennsylvania 
Turnpike Commission, 34 F.Supp. 26. 
_ State statutes making arbitration 
clauses enforceable are “‘rémedial stat- 
utes” and not “substantive statutes,” 
and hence federal District Courts can- 
but must 
apply rule followed in federal courts, 
which does not permit enforcement of 


arbitration agreements to the extent of 


refusing to take jurisdiction where ar- 
itration has not been instituted.— 
unkin-Conkey Const. Co. v. Pennsyl- 
panie Turnpike Commission, 34 F.Supp. 


If plaintiff in action for declaratory 
judgment in federal court has mis- 
taken his remedy but has set forth 
facts showing that he is entitled to 
relief of a kind which court can grant, 
fact that he asks for a declaratory 
judgment is not a bar to granting of 


‘appropriate decree. Rules of Civil Pro- 


cedure for District Courts, rule 54(c), 
section 723¢e.— 
Co. v. Pennsyl- 
Commission, 34 Ff. 


Hunkin-Conkey Const. 
vania Turnpike 
Supp. 26. 

In action against Turnpike Commis- 
sion by contractor for construction of 
tunnel, complaint alleging that con- 
troversy existed as to whether addi- 
tional work was within general pro- 
visions of contract, as to whether pay- 
ments being made were proper, as to 
time for completion of contract, and 
as to setting aside of fund sufficient 
to insure payments to plaintiff, was 
sufficient as against objection that 
plaintiff had not presented proper 
ease for declaratory relief. Rules of 
Procedure for District Courts, 
rule 54(c), 28 U.S.C.A. following sec- 
tion 723c.—Hunkin-Conkey Const. Co. 
y. Pennsylvania Turnpike Commission, 
34 F.Supp. 26. 

D.C.Pa. In action by employers, en- 
gaged in handling mushrooms for mar- 
ket in intrastate and interstate com- 
merce, for declaratory judgment to en- 


members of com- 
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Join enforcement against them of cer- 
tain sections of the Fair Labor Stand- 
ard Act, which 
regulations issued by Wage and Hour 
Division of the Department of Labor, 
motion to dismiss complaint was grant- 
ed. Fair Labor Standard Act of 1938, 
29 U.S.C.A. § 201 et seq.—Mushroom 
Co-op. Canning Co. v. Jacobs, 35 F. 
Supp. 624, 

D.C.S.C. In action by insurer under 
Declaratory Judgment Act to deter- 
mine rights of parties with respect to 
several policies, which carried life and 
disability benefits, in which complaint 
alleged that insured was not entitled 
to disability benefits under policies, 
testimony concerning disability of in- 
sured or his physical condition after 
commencement of the action would not 
be admissible. Jud.Code § 274d, 28 
U.S.C.A. § 400.—Mutual Life Ins. Co. of 
New York v. Moyle, 34 E.Supp. 127. 

The Declaratory Judgment Act does 
not add to a court’s jurisdiction, but 
is a “procedural statute” providing an 
additional remedy for use in cases 
of which federal courts already have 
jurisdiction. Jud.Code § 274d, 28 U. 
S.C.A. § 400.—Mutual Life Ins. Co. of 
New. York v. Moyle, 34 F.Supp. 127. 

A controversy, to come within De- 
claratory Judgment Act, must be real 
and substantial controversy admitting 
of specific relief through a decree of 


a conclusive character, as_ distin- 
guished from an opinion advising 
what the law should be upon a hypo- 
thetical state of facts. Jud.Code § 


274d, 28 U.S.C.A. § 400.—Mutual Life 
Ins. Co. of New York v. Moyle, 34 F. 
Supp. 127. 

Under South Carolina law, only the 
rights and liabilities of parties to in- 
surance policies up to time, of com- 
mencement of action could be adjudi- 
eated, and court could not decree that 
all further premiums should cease and 
that insured was entitled to payment 
of future installments under policies, 
or that insured be required to pay 
further and future premium, or be 
denied further and future disability 
payments.—Mutual Life Ins. Co. of 
New York y. Moyle, 34 F.Supp. 127. 

D.C.S.C. A class action against of- 
ficers and members of the “South Car- 
olina Conference of the Methodist Epis- 
copal Church, South’, for a declaratory 
judgment finding that there had _ been 
a valid union of the Methodist HBpis— 
copal Church and of the Methodist 
Episcopal Church, South, and for an 
injunction to restrain the defendants 
from using the name ‘Methodist Epis- 
copal Church, South”, or any similar 
name, was properly brought by eight 
members of the Methodist Church, on 
behalf of themselves and all other 
members of the church, and officially 
as bishops of the church representing 
themselves and all other members of 
the church as a class.—Purcell v. Sum- 
mers, 34 F.Supp. 421. 


If the District Court had jurisdiction, 
right to a declaratory judgment was 
properly invoked in action for declara- 
tory judgment finding that there had 
been a legal and valid union of the 
Methodist Episcopal Church, the Meth- 
odist Episcopal Church, South, and the 
Methodist Protestant Church, into a 
unified organization known as ‘The 
Methodist Church” and for a finding 
that the unified church had legally suc- 
ceeded to all properties and rights of 
the Methodist Hpiscopal Church, South, 
including the exclusive right to use the 
name ‘Methodist Episcopal Church, 
South’. Jud.Code § 274d, 28 U.S.C.A. 
rie cipakabe v. Summers, 34 F.Supp. 


D.C.S.C. The Federal Declaratory 
Judgment Act only provides a mode of 
procedure and its provisions do not 
ereate any new right or cause of ac- 
tion, and the act in no manner affects 
general principle that a plaintiff must 
show that a controversy exists between 
parties and that such controversy is 
within jurisdiction of the United States 
court. Jud.Code § 274d, 28 U.S.C.A, § 
A xorg Sie v. Blackwell, 34 F.Supp. 
Relief can be granted under Federal 


involved validity of — 


i rise Pst Tee 
Declaratory Judgment “Act only 
an actual controversy between the par- — 
ties exists. Jud.Code § 274d, 28 U.S. — 
C.A. § 400.—Smith vy. Blackwell, 34 F. _ 
Supp. 989. : 

In action by candidates for Congress 
and for presidential electors in South 
Carolina against Secretary of State of 
South Carolina and commissioners of 
federal elections for certain counties in 
South Carolina, complaint alleging that 
Congress had enacted statutes regulat- 
ing elections of representatives and 
senators, and asking for declaratory 
judgment under Federal Declaratory 
Judgment Act respecting plaintiffs’ 
rights under such statutes, and direct- 
ing use of secret ballot in South Caro- 
lina general elections, did not state a 
cause of action upon which District 
Court could grant requested relief, 
since complaint did not disclose a@ 
“controversy” within contemplation of 
Federal Declaratory Judgment Act. 
Jud.Code § 274d, 28 U.S.C.A. § 400; 
Federal Corrupt Practices Act, 2 U.S. 
C.A. § 241 et seq.; Hatch Political Ac- 
tivity Act, 18 U.S.C.A. §§ 61-61k; 2 U. 

.C.A. § 9.—Smith v. Blackwell, 34 F. 
Supp. 989. 

In action under Federal Declaratory 
Judgment Act by candidates for Con- 
gress and for presidential electors in 
South Carolina against Secretary of 
State of South Carolina and commis- 
sioners of federal elections for certain 
counties in South Carolina, prayer of 
complaint to have all candidates of 
both, Democratic and Republican, par- 
ties printed on same election ballots, 
could not be granted where there was 
no officer before the court who had 
any duty under South Carolina law to 
prepare ballots. Jud.Code § 274d, 28 


U.S.C.A. § 400.—Smith y. Blackwell, 
34 F.Supp. 989. ° \ 
D.C.Tenn. The Declaratory Judg- 


ment Act limits jurisdiction of District 
Court in declaratory judgment pro- 
ceedings to matters which are in their 
nature ‘‘cases’”’ or “controversies”. Jud. 
Code § 274d, 28 U.S.C.A. § 400.—Lam- 


perl v. Dempster Bros., 34 F.Supp. 
D.C.Tenn. Courts are not called up- 


on to make declarations of law, the re- 
sult of which may be speculative or 
uncertain.—Tolliver vy. Cudahy Pack- 
ing Co., 39 F.Supp. 337. £ 
D.C.Tex. Where employer alleged 
that regional director of wage and hour 
law claimed that employer’s method of 
compensating employees violated the 
law and threatened to compel employer 
to alter its employment agreement, and 
that director claimed that he had been 
designated by an employee to bring 
suit against employer as employee’s 
representative, employer was entitled to 
maintain action for declaratory judg- 
ment against director and employees as 
class representatives notwithstanding 
highest enforcement officers, adminis- 
trator of the wage and hour division, 
and, Attorney General of the United 
States were not made parties, Rules 
of Civil Procedure for District Courts, 
rule 23, 28 U.S.C.A. following section 
723¢; Fair Labor Standards Act § 16 
b), 29 U.S.C.A. § 216(b).—A. H. Belo 
orporation v. Street, 35 F.Supp. 430. 


Where employer alleged that region- 
al director of wage and hour law 
claimed that employer’s method of com- 
pensating employees violated the law 
and threatened to compel employer to 
alter its employment agreement, and 
that the director claimed that he had 
been designated by an employee. to 
bring suit against employer as the em- 
ployee’s representative, complaint al- 
leged a “justiciable controversy” be- 
tween employer and director so as to 
justify the maintenance of a declara- 
tory judgment action. Fair Labor 
Standards Act, § 16(b), 29 U.S.C.A, 
216(b).—A. H. Belo Corporation vy. 
Street, 35 F.Supp. 430. 

D.C.Wash. Under Uniform Declara- 
tory Judgments Act, procedure for de- 
claratory judgment vests in the courts 
a wide discretion to insist upon joining 
and impleading all parties they deem 
interested or likely to be affected by 
the decision, and to dismiss, usually 


; pre- 
sented in insurer’s action for a declara- 
tory judgment that an automobile lia- 
bility policy was notin effect on date 
of accident in which one person was 
killed and two others were injured in- 
volved not only the existence of an ob- 
ligation to indemnify assured against 
- liability but also the duty to defend 
any action instituted by any of the 
injured parties, an “actual controversy” 
cognizable under the Declaratory Judg- 
ment Act was involved. Jud.Code, § 
274d, 28 U.S.C.A. § 400.—New Century 
Casualty Co. v. Chase, 39 F.Supp. 768. 
D.C.Wyo. The Johnson Act_ which 
‘restricts the power of federal District 
Court to enjoin, suspend, or restrain 
~assessment levies or collections of any 
2a tax imposed by the state where a plain, 
speedy and efficient remedy may be had 
at law or in equity in courts of such 
x state does not apply to and cannot be 
read into the Federal Declaratory Judg- 
ment Act. Jud.Cede §§ 24(1), 274d, 28 
-U.S.C.A. §§ 41(1), 400.—Morrison-Knud- 
3 sen Co. v. State Board of Equalization 
- > of Wyoming, 35 F.Supp. 553. 
; 
a 
: 
Z 
: 
: 


Where a_demand was made by State 
Board of Equalization for payment of 
taxes in excess of $14,000, taxpayers 
protested and filed petition for hearing 
with the board but board refused hear- 
ing on ground that under statute tax- 
payer had not aid tax at time hear- 
ing was demanded, an “actual contro- 

a versy” existed so as to authorize suit 


F under Declaratory Judgment Act. Jud. 
‘. Code § 274d, 28 U.S.C.A. § 400.—Morri- 
“4 son-Knudsen Co. v. State Board o 
3 Equalization of Wyoming, 35 F.Supp. 
B 553. 

4 Ala. The county, having invoked aid 
4 of court of equity as to declaration of 


county’s liability under local act pro- 
viding for payment by county to ctty 
of cost of pavement improvements 
abutting upon property of county, had 
right to understand that court would 
proceed according to its established 
rules authorizing an answer to be made 
4 a cross-bill and appropriate 
, awarded thereunder. Code 1923, § 
6550: Gen.Acts 1935, p. 777; Gen. and’ 
Loc.Acts 1939, p. 256.—Alldredge v. 
Dunlap, 197 So. 36. 

Ala. A ‘justiciable issue’? was | pre- 
sented by pleading under Declaratory 
Judgment Act, where complainants who 
were being sued for death caused by 
their new truck sought reformation of 
automobile liability policy because of 
mutual mistake in inserting serial and 
motor numbers of complainants’ old 
truck in policy which was intended to 
insure new truck. Gen.Acts 1935, p. 
777.—U. S. Guarantee Co. v. Harrison 
& Owen Produce Co., 198 So. 240. 

Where death action was pending 
against insured whose new _ truck 
caused death, and insured’s new and 
old trucks were covered by automobile 
liability policies with two insurers, 
insured was entitled under Declaratory 
Judgment Act to determine which of 
insurers, if either, was liable for dam- 
age, and was required to defend in- 
sured in death action. Gen.Acts_ 1935, 
p. 777.—U. 8S. Guarantee Co. v. Harri- 
son & Owen Produce Co., 198 So. 240. 

Ala. Resident citizen and taxpayer 
of city of Cullman had “pecuniary 
interest” in matters involved and an 
“actual controversy” with city entitling 
him to maintain declaratory judgment 
action provided by statute against city 
to determine whether proposed bond 
issue for completion of sewerage dis- 
posal system would create an indebt- 
edness of city in excess of constitu- 
tional limitation or would violate con- 
stitutional provision relating to sub- 
mission of bond issues creating debt 
of municipality to vote of people. Gen. 
Acts 1935, p. 777 et seq.; Gen.Acts, Wx. 
Sess., 1933, p. 93, § 19, as amended by 

. Gen.Acts, Sp.Sess., 1936-87, p. 241, § 8; 

Const. §§ 222, 225.—Fuller v. City of 

é Cullman, 199 So, 2, 240 Ala, 309. 


s 


a 


“relief © 


been paid by dealer or distributor was 
not within “justiciable controversy” 
presented by bill by operator of retail 
filling stations for declaratory judg- 
ment that ordinance was void in so far 
as it required operator to pay a privi- 
lege license tax for privilege of deliv- 
ering motor fuel for retail to operator’s 
stations. Code 19238, § 2153 et seq.— 
City of Enterprise v. Fleming, 199 So. 
691, 240 Ala. 460. 

Ala. The primary purpose of declar- 
atory judgments acts, including codal 
provision relating to declaratory judg- 
ment fixing use tax liability, is to re- 
lieve litigants of the common-law rule 
that no declaration of rights may be 
juaietally adjudged unless a right has 

een violated for the violation of 
which relief may be granted, and to 
render practical help in ending contro- 
versies which have not reached the 
stage where other legal relief is im- 
peel available. Code 1940, Tit. 
51, § 810.—Ex parte State ex rel. Law- 
son, 2 So.2d 765. 

Declaratory judgments acts, includ- 
ing codal provision relating to declara- 


‘tory judgment fixing use tax liability, 


are designed to supply the need of a 
form of action that will set contro- 
versies at rest before they lead to re- 
pudiation of obligations, invasion of 
rights and commission of wrongs. 
Code 1940, Tit. 51, § 810.—Ex parte 
State ex rel. Lawson, 2 So.2d 765. 

A declaratory judgment action is not 
a substitute for an appeal and is 
cumulative rather than exclusive.—Hx 
pede State ex rel. Lawson, 2 So.2d 

Ariz. Where taxpayer’s tender of 
part of taxes due was accepted without 
prejudice and taxpayer subsequently 
paid taxes levied but did not include 
any penalty on amount tendered, an 
action for declaratory judgment would 
lie to determine whether taxpayer was 
required to pay penalty, since statutes 
providing method to litigate correctness 
of valuation placed on property and for 
collection of taxes legally assessed refer 
only to recovery of. taxes illegally as- 
sessed and do not cover penalties al- 
leged to be due on taxes tendered and 
accepted without prejudice. Rev.Code 
1928, §§ 3065, 3090, 3136, 4385.—Peter- 
son v. Central Arizona Light & Power 
Co., 107 P.2d 205. 

The Declaratory Judgment Act, as 
carried into the Revision of 1928, was 
intended to be a remedial act and to be 
liberally construed and administered. 
Laws 1927, c, 10, § 12; Rev.Code 1928, 
§ 4385.—Peterson vy. Central Arizona 
Light & Power Co., 107 P.2d 205. 

Where there was a dispute between 
the county and a taxpayer as to wheth- 
er additional penalties were due from 
the taxpayer whose tender of payment 
of part of taxes due was accepted 
without prejudice, and taxpayer was 
desirous of having question settled and 
no action was brought for collection of 
penalties by county, and only manner 
in which the taxpayer could have the 
uncertainty determined was by initiat- 
ing proceedings under the Declaratory 
Judgment Act, action for declaratory 
judgment would lie. Rev.Code 1928, § 
4385.—Peterson v. Central Arizona 
Light & Power Co., 107 P.2d 205. 

Ariz. In proceeding for declaratory 
judgment respecting rights under a 
will creating a trust, superior court 
could not pass von question whether 
probate court had power to reduce 
amount of surety bond which will di- 
rected to be given by trustee, since su- 
perior court had no jurisdiction to re- 
view probate court’s order, and ques- 
tion was not one which courts could de- 
cide by declaratory judgment. Code 
1939, §§ 27-701 to 27-706.—Valley Nat. 


Bank y. Hartford Accident & Indem- 
nity Co., 113 P.2d 359. 
Cal. A complaint, alleging that 


plaintiff city had entered into contract 
with defendant authorizing city to use 
soil from defendant’s ranch for con- 
sideration of monthly payments to de- 
fendant, that city council had adopted 


» resolution that rights un 


) der c 
were no longer required by cit 
as a conclusion, that an actu: 
troversy existed between city an 
fendant respecting their rights, an ; 
that defendant threatened to institute 
actions against city to recover com-_ 
pensation under contract, did not state 
a cause of action under statute con- 
cerning declaratory relief, where it 


v. Gloster, 104 P.2d 810 ’ 
To state a cause of action for 


versy relating to legal rights and du 
ties of respective parties exists. Cod 
Civ.Proc. 1060.—City of Alturas v. 
Gloster, 104 P.2da 810. } rea 
Cal. Where count in complaint for 
declaratory relief alleged that a con- 
troversy existed between plaintiff and 
defendants ag to their respective rights, 
and acts of which plaintiff complaine 
were concluded before action was com 
menced, and plaintiff merely sought to 
have court review the acts and de-— 
clare that plaintiff was entitled to a 
money judgment, count did not state 
a cause of action for declaratory relief 
and hence superior court’s refusal te 
exercise its power to entertain com- © 
plaint as to such count was not an 
abuse of discretion. Code Civ.Proc. S$ 
1060, 1061.—Orloff v. Metropolitam  — 
Trust Co,, 110 P.2d 396, prior opinion 
102 P.2d 562, ‘ souls 
A judgment refusing to entertain a 
complaint for declaratory relief is net 
reviewable on appeal except for an 
abuse of discretion.—Orloff vy. Metropol- 
itan Trust Co., 110 P.2d 396, prior 
opinion 102 P.2d 562. a, 
Cal. In action for declaratory judg- 
ment involving right of plaintiffs to — 
terminate a stairway easement by de-. 
stroying their building, of which stair- 
way formed a part, it was not. error — 
to admit evidence of depreciation and ~ 
obsolescence which had taken place in ~ 
building.—Rothschild y. Wolf, 115 P.2d 
801, prior opinion 104 P.2d 685. — 
The granting of declaratory judg- 
ment lies within discretion of trial 
court, and plaintiffs cannot be penal- 
ized for attempting to show that -ac- 
tion was brought in good faith. Code. 
Civ.Proe, § 1061.—Rothschild v. Wolf, 
115 P.2d 801, prior opinion 104 P.2d/ 


Cal.App. The rule regarding neces- — 
sary parties to an action is not relaxed: 
in an action brought to obtain declar- 
atory relief—Lloyd v. Los Angeles — 
aaEyA 107. Bi2dl- 622, 44 Cal.App.2d 


Cal.App. Under statute authorizing — 
actions for declaratory relief, an ac- 
tion may be maintained as to contro- 
versies relating to oral contracts and 


G 
f 


obligations. Code Civ.Proe. § 1060 et — 
pedis Zui Tace vy. Gorelnik, 109 P.2d _ 


Code: Civ. im 
Proc. § 1060 et seq.—Zimmer vy. Gore-, — 
i Pe2duode i “Fy De 
Where plaintiff and defendant en- © 
tered into written partnership contract — 
under which parties agreed to engage 
in business and proper method of divi- 
sion of profits was in dispute, plaintiff 
was entitled to declaratory relief, 
whether upon theory that parties were — 
partners, or joint adventurers, or that 
defendant held profits as trustee for 
plaintiff. Code Civ.Proc. § 1060 et seq. 
—Zimmer vy. Gorelnik, 109 P.2d 34. 

That plaintiff designated complaint as 
one in declaratory relief did not bar 
right to a declaration of respective 
rights of plaintiff and defendant con- 
cerning division of profits in connee- 
tion with business operations of par- 
ties so long as plaintiff pleaded facts 
entitling him to equitable relief. Code 
Civ.Proc. § 1060 et seq.—Zimmer y, 
Gorelnik, 109 P.2d 34. 

In suit for declaratory relief as to 
respective rights of plaintiff and de- 
fendant concerning division of profits 
in connection with business operations 
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under a written contract, where plain- 
tiff claimed that parties had operated 
as partners or joint adventurers, re- 
fusal to permit plaintiff to prove a 
subsequent oral contract under which 
plaintiff claimed certain rights and 
which contract was denied by answer 
was error. Code Civ.Proc. § 1060 et 
seq.—Zimmer v. Gorelnik, 109 P.2d 34. 
Where admitted facts in suit for de- 
elaratory relief showed that plaintiff 
was entitled to some relief, statute au- 
thorizing trial court to refuse to exer- 
ee eise powers to grant declaratory relief 
where a declaration is not necessary 
or proper was inapplicable. Code Civ. 
_ Proe. § 1060 et.seq., and § 1061.—Zim- 
mer y. Gorelnik, 109 P.2d 34. 
ie) Cal.App. Trial court’s finding that 
‘plaintiffs were not entitled to recover 
on their main cause of action for 
breach of contract necessarily preclud- 
ed a finding on count for declaratory 
-_—‘ relief.—Richards y. Pacific South-West 
~ Diseount Corporation, 112 P.2d 698. 
 Cal.App. Where defendants as 
agents for English finance company 
agreed to finance proposed marble 
quarry and advanced money to plain- 
tiffs to pay expense of trip to England 
to consummate the loan, and note and 
trust deed executed in blank were left 
with trustee so that when loan was 
procured the amounts could be entered 
in the instruments, but when proposed 
loan failed defendants arbitrarily en- 
tered in the instruments principal sum 
of $17,500 and recorded the trust deed, 
complaint based upon the transaction 
- stated a good cause of action to cancel 
note and trust deed and for declara- 
ae tory relief in construing the agree- 
-  ment.—Vaughan y. Roberts, 113 P.2d 
884. 
-- In action for cancellation of note 
~~ and trust deed, for declaratory relief 
in construing contract, for damages 
for wrongfully clouding title of real 
property and for an accounting to de- 
termine whether plaintiffs were indebt- 
ed to defendants on account of money 
advanced, the findings were not un- 
certain or irreconcilable and were suf- 
ficiently definite to support judgment 
-. eancelling the note and trust deed and 
quieting title to real property in 
_ plaintiffs pee DAY Ae nee fen 
ti were not indebte o defendants. 
i 113 P.2d 884. 


- turb a judgment denying declaratory 
relief except upon a showing of ap- 


parent breach of discretion by trial 


eourt. Code Civ.Proc. § 1061.—Wiec- 
~\*- gorek v. Texas Co., 114 P.2d 377. 
‘ Cal.App. In action for declaration 


of insurer’s liability to continue mak- 
ing payments under disability benefit 
provision of life policy, wherein com- 
-plaint alleged that all of the payments 
_ previously made had been made to the 
insured within the state of California, 
general denial of such allegation, con- 
tained in the answer, constituted in 
effect an “admission” that all but one 
# of the payments had been made to the 
Fh insured in California.—Braun v. New 
‘York Life Ins. Co., 115 P.2d 880. 


Cal.App. In ‘action for declaratory 
judgment construing a contract for 
~Jease of public market, where contract 
provided that lessee was to immediate- 
ly commence to sublease spaces in 
market, that lessee’s interest should be 
‘forfeited unless he procured subleases 
wf ealling for payment of specified amount 
‘ in bonuses by certain date, and that 
r lessees should replace with new sgub- 
: leases any subleases that might be 
withdrawn, evidence that practically ali 

of subleases procured by lessee were 

in default and that lessee obtained 
only one replacement within the six 
years before action was commenced, 


established that lessee had “aban- 
doned” the contract. Ciy.Code, § 1657. 
—Lyon vy. Goss, 115 P.2d 886. 


Cal.App. In action for declaratory 
relief, where trial court entered a so- 
called interlocutory judgment fading 
that contract was still in force an 
granting defendant four additional 
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months to fulfill contract upon his 


part, and thereafter, on defendant's 
motion for additional relief, trial court 
found that neither plaintiff nor defend- 
ant had complied with terms of its in- 
terlocutory judgment, trial court prop- 
erly held that only relief to be granted 
was a declaration of right of parties 
as set forth in interlocutory judgment, 
and directed entry of final judgment. 
Code Ciy.Proec. § 1060.—Lyon vy. Goss, 
115, P.2d~ 891. 

Cal.App. Where city by ordinance 
had vacated alley adjacent to plain- 
tiff's land to put thereon an under- 
ground headquarters building of city 
water and power department, obstruct- 
ing plaintiff's access to her land 
through the alley, plaintiff was en- 
titled to trial of case on merits to de- 
termine validity of ordinance, whether 
plaintiff was entitled to injunctive re- 
lief, and whether she had a justiciable 
controversy entitling her to declara- 
tory relief under the statutes. Code 
Civ.Proc. § 1060.—Beals vy. City of Los 
Angeles, 116 P.2d 489. 

Colo. In corporation’s action for de- 
claratory judgment proclaiming sales 
of tangible personalty made by cor- 
poration to laundries and dry cleaning 
plants were not subject to sales tax 
and to enjoin collection of such tax 
thereon, wherein corporation pleaded 
that certain materials sold such as 
cloth, buttons, and thread, became 
component parts of articles serviced 
by launderers and dry cleaners, when 
delivered to their customers who were 
charged and paid for them, general 
demurrer to complaint was properly 
overruled, since, under the facts plead- 
ed, sales of the materials were ‘‘whole- 
sale sales’ exempt from the tax re- 
gardless of whether other sales made 
y the corporation were exempt. 
Laws 1937, pp. 1075, 1076, § 2(e, g). 
—-Armstrong v. Carman Distributing 
Co., 115 P.2d 386. 

In corporation’s action for declara- 
tory judgment proclaiming that cer- 
tain sales of tangible personalty made 
by corporation to laundries and dry 
cleaning plants were not subject to 
sales tax and to enjoin collection of 
tax thereon, wherein trial court prop- 
erly overruled the demurrer to com- 
plaint, because it appeared from com- 
plaint that some of the articles sold 
had a nontaxable status, and state 
treasurer elected to stand on the de- 
murrer, trial court should have re- 
fused to render a declaratory judg- 
ment or grant injunctive relief sought 
until the evidence was produced af- 
fording a basis for conclusions with 
respect to proper declarations to~ be 
made and the relief to be granted, in 
view of the essentiality of a compre- 
hensive factual foundation upon which 
to'make the declarations sought. ’35 
C.S.A. c. 93, § 83; Laws 1937, p. 1075. 
—Armstrong v. Carman Distributing 
Co., 115 P.2d 386. 


Conn. The authority given state 
courts by legislature to render declara- 
tory judgments was not intended to 
broaden their function so as to include 
issues not determinable by courts in 
ordinary actions.—Board of Bducation 
of Town of Stamford v. Board of Fi- 
nance of Town of Stamford, 16 A.2d 
601, 127 Conn. 345, 


In action by town board of education 
against town board of finance for de- 
claratory judgment as to two boards’ 
powers over school expenditures, where 
supplemental complaint, stating that 
budget for certain school year was 
adopted since commencement of action 
and making specific allegations ag to 
such budget, added no further prayers 
for relief, question of finance board’s 
power to reduce estimates of board of 
education for such year is not strictly 
before Supreme Court of Errors on 
plaintiff's appeal from judgment ren- 
dered.—Board of Education of Town of 
Stamford v. Board of Finance of Town 
ef Stamtone, 16 A.2d 601, 127 Conn. 


On appeal by town board of educa- 
tion from declaratory judgment as to 
respective powers of such board and 
town board of finance over school ex- 


%, ee Ra es e bi 
penditures, question as to — 
finance 


school year during which it operated 
schools within limitation of appropria- — 
tions submitted by finance board and 
approved by town, question whether 
contracts made by beard of education 
with teachers and other employees, who 
were not parties to action, were valid 
obligations of town in amounts of 
salaries stated therein, and question 
whether such board’s contracts not ex- 
ceeding estimates submitted by it, but 
exceeding sums finally appropriated 
after reductions by finance board, will 
not be considered. Practice Book, 1934, 
p. 78, § 250.—Board of Education of 
Town of Stamford v. Board of Finance 
of Town of Stamford, 16 A.2d 601, 127 
Conn. 345. 

Where town board of finance does 
not exercise its judgment intelligently, 
fairly, and disinterestedly in reducing 
estimates submitted by town board of 
education, remedy is to replace mem- 
bers of finance board by others, not 
for board of education to bring action 
for declaratory judgment as to respec- 
tive powers of two boards over town’s 
expenditures for school purposes. Gen. 
St.1930, §§ 413-422, as amended by 
Gen.St.Supp.1935, §§ 85¢ to 87¢c; Gen.St. 


‘Supp.1935, § 275¢—Board of Bducation 


of Town of Stamford v. Board of Fi- 
nance of Town of Stamford, 16 A.2@ 601. 
127 Conn, 345. 

Conn. In declaratory judgment ac- 
tion to construe zoning regulations of 
town, evidence held to establish that 
plaintiff's premises were not within the 
zoned area, and hence plaintiff was not 
entitled to judgment construing the 
ordinances but was entitled to judg- 
ment that his premises were not within 
zoned area.—Kimberly v. Town of Mad- 
ison, 17 A.2d 504, 127 Conn. 409. 


In absence of finding of prejudice to 
any one from property owner’s failure 
to take steps to determine whether his 
property was within zoned area, there 
was no basis for an “estoppel” or 
“waiver” which would affect property 
owner’s right to judgment declaring 
that his property was not within zoned 
area.—Kimberly v. Town of Madison, 
17 A.2d 504, 127 Conn. 409. 


Conn, The object of action for de- 
claratory judgment is to secure adjudi- 
cation of rights which are uncertain or 
in dispute, and complaint need only 
allege existence of such uncertainty or 
dispute and facts necessary for deter- 
mination of question involved.—Hill y. 
Wright, 20 A.2d 388, 128 Conn. 12. 

If rights sought to be adjudicated in 
action for declaratory judgment are so 
clear that there is no uncertainty or 
dispute as to them, a demurrer to com- 
plaint on such ground lies, but where 
complaint does not seek affirmative re- 
lief, demurrer cannot properly be ad- 
dressed thereto on ground that facts 
alleged would not legally support judg- 
ment for plaintiff because he does not 
claim direct relief, but only a declara- 
tion of his rights, which can be made 
only in final judgment.—Hill v. Wright, 
20 A.2d 388, 128 Conn. 12. 


In action for declaratory judgment 
construing will, portion of complaint 
seeking declaration that all testamen- 
tary trusts were invalid was not sub- 
ject to demurrer on ground that trust 
provisions were valid, as such question 
could not be determined on demurrer.— 
Bin v. Wright, 20 A.2d 388, 128 Conn. 

A son of testator, whose will created 
trust in specified sum and residuary 
trust for payment of income to his 
widow for life and principal on her 
death into trust fund for his grandchil- 
dren’s benefit, is entitled as testator’s 
heir to maintain action for declaratory 
judgment construing will at least so far 
as complaint seeks decision as to valid- 
ity of all trusts, since first trust fund 
falls into residue if trust is invalid and 
trust property becomes intestate if dis- 
position of residue is invalid, so as to 
eutitle oS preeen ge his share 
of property.—Hill y. right, 20 A.2d 
388, 128 Conn. 12. * 

A son of testator, whose will created 


ra 


board’s reduction of estimates 
submitted by board of education for — 


“4 titled to maintain action for .declara- 
tory judgment adjudicating invalidity 


- such judgment, if sufficient 


neome to 


fund established 


for his grandchildren’s benefit, is en- 


of trusts effective at widow’s death, 


‘notwithstanding validity of trusts for 


widow, as he has present right to re- 
ceive portion of estate in future. Prac- 
tice Book 1934, p. 78, § 249.—Hill v. 
Wright, 20 A.2da 388, 428 Conn. 12. 

In action for declaratory judgment 
by one claiming present right which is 
uncertain, a remote possibility that fu- 
ture events may make. decision academic 
is insufficient to prevent rendition of 


pe need 
for such relief appears.—Hill vy. Wright, 
20 A.2d 388, 128. Conn. 12. 

In action for declaratory judgment 
construing will creating trusts for pay- 
ment. of income to testator’s widow dur- 
ing her life and principal into trust 
fund for grandchildren’s benefit on her 
death, defendant’s objections to main- 
tenance of action on grounds that there 
is no present need for determination of 
plaintiff's rights because he will not be 
entitled to enjoyment of property until 
widow’s. death, that judgments that 
trusts effective at widow’s death are in- 
valid might affect interests of unborn 
persons, grandchildren ‘born during 
widow’s” life or issue of grandchildren 
dying during her life, and that present 
determination of invalidity of trusts 
might be academic if no grandchildren 


or issue of grandchildren survive wid- 


ow, are not decisive as matter of law 
on question whether action was pre- 
maturely brought, but such question is 
for court to decide in exercise of sound 


discretion. Practice Book 1934, p. 78, 
§ 250(c).—Hill v. Wright, 20 A.2d 388. 
128 Conn. 12 

Idaho. Generally, in determining 


whether to grant declaratory judg- 
ment, criteria is whether a declaratory 
judgment will clarify and settle the 
legal relations in issue, and whether 
such a declaration will afford relief 


from uncertainty and controversy _giv- 


ing rise to the proceeding. Laws 
1933, ec. 70.—Sweeney v. American Nat. 
Bank, 115 P.2d 109. 

In ‘declaratory judgment proceeding, 
the court has jurisdiction both to con- 
strue a contract and to award dam- 
ages. Laws 1933, ¢. 70.—Sweeney v¥. 
American Nat. Bank, 115 P.2d 109. 

In contractor’s action agaiust build- 
ing owner and bank for declaratory 
judgment construing tripartite agree- 
ment under which the contractor 
agreed to look to the owner individu- 
ally for the payment of cost of build- 
ing in excess of a certain sum until 
mortgage held by bank was satisfied, 
where court| had jurisdiction of par- 
ties and subject matter and action was 
proper one for declaratory judgment, 
court, after construing the contract 
and determining that there was some- 
thing due. from owner to contractor, 
erred in failing to go further and de- 
termine amount due ile contractor. 
Laws 1933, ec. 70, § -9.—Sweeney v. 
‘American Nat. Bank, 115 P.2d 109. 

Ill.App. The primary object of a 
demand before bringing suit is to 
afford defendant an opportunity to per- 
form his obligations without being sub- 
jected to the inconvenience and expense 
of litigation.—Roth i ‘v. Metropolitan 
Trust ‘Co., 30 N,E,2 183, 307 Ill.App. 


204. 

Where defendant could not or would 
not avail himself of opportunity offered 
by plaintiff's demand that defendant 
perform his obligations, a demand is 
unnecessary. before bringing suit.— 
Rothbart v. Metropolitan Trust. Co., 30 
N.B.2d 183, 307 Tll.App. 271. 

Ill.App. Evidence sustained decree 
declaring life policy void and restrain- 
ing the bringing of any suit on the 
policy, on ground that insured made 
false representations in policy applica- 
tion in answering questions concerning 
whether insured had _ syphilis and 
whether he had ever had a serious ill- 
ness or surgical operation. eee 
Ins. Co. of America v. Montresor, 31 N 
E.2d 423, 308 Ill.App. 317. 

Ind. An action by administrator, 


‘ “with the will paar of estate ‘of de- 
» and principal on . ceased, for a declaratory, judgment con- 
struing | will of deceased’s father which. 


devised to deceased an interest in real- 
ty was authorized by the Declaratory 
Judgments Act. Burns’ Ann.St.1938, § 
3-1104.—Weppler y. Hoffine, 29 N.E. od 
204, rehearing denied 30 N.E.2d 549. 
In action by administrator with will 
annexed of a deceased to construe will 


of deceased’s father which devised to . 


deceased an interest in realty, whether 


deceased’s share of his father’s realty - 


was subject to a claim on behalf of 
father’s estate was not germane to the 
action. Burns’ Ann.St.1933, § 3-1104.— 
Weppler v. Hoffine, 29 N.E.2d 204, re- 
hearing denied 30 N.H.2d 549, 

Kan. The declaratory judgments act 
was not designed to enable district 
court to supersede probate court’s func- 
tions in probate of wills and ordinary 
administration on decedent’s estates. 
Gen.St.1935, 22-301 et seq., 60-3127 et 
seq.; Gen. St. Supp.1939, 59- 301 et seq.— 
ee v. Green, 107 P. 2d 766, 152 

an 

Kan. In an action for a declaratory 
judgment, it must clearly appear from 
the pleadings that there has been an 
actual controversy between the parties, 
and just what the controversy is. Gen. 
St.1935, 60-3127 to. 60-3132.—City of 
Cherryvale vy. Wilson, 112 P.2d 111, 153 
Kan, 505. 

Where city’s petition respecting real- 
ty on which water standpipe was lo- 
cated alleged that city informed defend- 
ants of its intention to discontinue ‘fur- 
nishing of free water to defendants on 


ground that city’s agreement to do so, 


was void, and to remove water pipe on 
defendants’ land, that defendants re- 
fused their consent, that efforts had 
been made to arrive at an amicable 
adjustment but without success, but 
which did not allege that defendants 
would take any particular action to 
detriment of city, there was no “actual 
controversy” within meaning of the 
Declaratory Judgment Act, and demur- 
rer to petition was properly sustained. 
Gen.St.1935, 60-3127 to 60-3132.—City 
of Cherryvale v. Wilson, 112 P,2d 111, 
153 Kan. 505. 

A “demurrer” is rarely an-appropri- 


. ate pleading for a defendant to file to a 


petition for declaratory judgment. Gen. 
St.1935, 60-3127 to 60-3132.—City of 
Cherryvale v. Wilson, 112 P.2d 111, 153 

an 5 

A petition for a declaratory judg- 
ment should state clearly the facts out 
of which the controversy arose, the 
view or claim of plaintiff, and the view 
or claim of defendant, and court should 
be asked to adjudicate the controversy. 
Gen.St.1935, 60-3127 to 60-3132.—City 
of Cherryvale vy. Wilson, 112 P.2d 111, 
153 Kan. 505. 

The appropriate pleading for a de- 
fendant to file in a declaratory judg- 
ment action is an admission that the 
controversy arose from the facts stated 
by the plaintiff, and that parties’ con- 
tentions are correctly stated, if the de- 
fendant agrees that the matters are so 
pleaded, but if defendant thinks facts 
giving rise to the controversy are not 
accurate or fully stated, or that parties’ 
contentions are not accurately stated, 
his answer should plead the facts and 
contentions as he understands them to 
be. Gen.St.1935, 60-3127 to 60-3132.— 
City of Cherryvale v. Wilson, 112 P.2d 
111, 153 Kan. 505. 


‘If defendant in declaratory judgment 
action pleads the facts and the conten- 
tions contrary to that pleaded by the 
plaintiff, plaintiff by reply should eith- 
er admit those contrary contentions 
or deny them, Gen.St.1935, 60-3127 to 
60-3132.—City of Cherryvale v. Wilson, 
112. P.2d 111, 153 Kan.’ 505. 

Normally, a declaratory judgment 
action is not well suited for a case in 
which there is a controversy as _ to 
how the contentions’ of the parties 
arose, or as to what they are. Gen.St. 


1935, 60-3127 to 60-3132.—City of 
Cherryvale v. Wilson, 112 Poa” ef da le 
153 Kan. 505. 

Ky. In proceeding under the De- 


claratory Judgment Act to test valid- 
ity of transaction between a county 
and a corparation whereby corporation 


pay 


- Ky. 786. 


leased a eiden to ieantee for one year 
from. Mey 1, 1940, for $38,750 rental, 
in addition to which county agreed to 
certain expenses in connection 
with bridge, judgment approving 
transaction was unauthorized, where 
allegations and proof did not. place | 
sufficient facts before trial court. to 
enable it to determine whether annual 
income of county for 1940 andipane 
low county to meet the rental and 
its essential oveuenCyeat expen 
without exceeding s annual income 
and thereby violate ‘codstitdttémallt pro- 
vision concerning tax rate and indebt- 
edness of counties. Civ.Code Prac. ee 
689a—1. et seq.; Ky.St.Supp.1940, 
43562-14 et seq.; Const. § 157.—Wells 
v. Pendleton ounty, (142 beike? BO ley 
ane Ky. 546. 
y. 


¥. 
be 
Am 


power company to determine contro- 
versy between city and company oe 
respect to refunds to consumers fo 


tract between city and company, and te 
adjudge that company make refunds 


Heat & Risewes Co. v. City me Bellevue, ; 
144 S.W.2d 1046, 284 Ky. 405. 

The statute providing that furtheel 
relief, based on a declaratory judgment, © 
order, or decree, may be granted when- 
ever necessary or proper, would not 
warrant the allowance of interest as 
supplementary relief in proceeding vun- 9 
der the Declaratory Judgment Act, — 
where the plaintiff , made no prayer for — 
interest, and the only defense made by 
the defendant was the filing of general — 
and special demurrers. Civ.Code Prac. 
§§ 90, 639a—4.—Union Light, Heat & 
Power Co. v. City of Bellevue, 144 S.W. pa 
2d 1046, 284 Ky. 405. ae 

Ky. In proceedings under Declara- 
tory Judgment Act, an appeal must be — 
taken within 60 days after final judg- 
ment is entered in circuit court, an ve Be 
at expiration of the 60-day period | the 
circuit court is without jurisdiction to 
set aside, modify, or alter a declaratory — oy 
judgment which has become final. Civ, 
Code Prac. §§ 639a—l1 et seq., 639a—5. 
—Lexington Ry. System vy. Lexin OTT ene 
Cab Co., 146 S.W.2d 26, 284 Ky. 736. — 

The provisions of Declaratory Judg- 
ment Act respecting an appeal from a 
declaratory judgment rendered in cir- 
cuit court contemplate that an appeal — 
must be perfected within 60 days after 
declaratory judgment is rendered or 
that an extension of time for perfectin; 
an appeal must be granted within that 
perioa. and that aggrieved party must i 
perfect appeal within 60 days after en-_ ae. 
try of judgment unless within that pe- | 
riod the time for perfecting appeal is 
extended by the court. _Civ.Code Prac: 
§ 639a—5.—Lexington Ry. System v.. 
Lexington Cab Co., 146 SW.dd 26, 284 


Under Declaratory Judgment Act, the 
provision that, if an extension of ‘time 
for perfecting’ an appeal is granted, it 
can be in no event in courts of contin- — 
uous session beyond 120 days frome 
time that judgment became final and in ~ 
other courts beyond a day in succeed- 
ing term to that in which judgment be- 
came final, merely fixes limit to which 
time for perfecting an appeal may be) a 
extended. Civ.Code Prac. § 639a—5.— a 
Lexington Ry. System y. Lexington ot 
Cab Co., 146 S.W.2d 26, 284 Ky. 786. 

Where codefendant’s demurrer to 
amended petition in proceedings under 
Declaratory Judgment Act was sus- 
tained and petition dismissed on March 
16, 1940, and plaintiff’s prayer for ap- 
peal to Court of Appeals was granted, 
and on July i, plaintiff filed motion to 
extend time for perfecting appeal for a 
period not to exceed 120 days from 
March 16, and circuit judge sustained 
motion, and transcript of record was 
filed in office of clerk of Court of Ap- 
peals on July 8, defendants’ motion to 
dismiss appeal on ground that Court } 
of Appeals was without jurisdiction of 
appeal would be sustained. Civ.Code 


s . 5 
, \ 
§ 57 Re a st 
Prac. §§ 639a—1 et seq., 689a—5.—Lex- 
ington Ry. System v. Lexington Cab 
Co., 146 S.W.2d 26, 284 Ky. 786. 
Where litigants and circuit court 
treated case as one for declaration of 
; rights under Declaratory Judgment 
4 Act, and circuit court’s order recited 
that ordinance attacked by plaintiff 
was valid, and on March 16 circuit 
judge entered order sustaining demur- 
rer to amended petition and dismissing 
suit, and plaintiff did not file motion 
in circuit court to extend time for per- 
fecting appeal until July 1, Court of 
Appeals could not take jurisdiction of 


ieee 
; 
, 
: 


Ky. An action for declaration of 

rights was not proper remedy for em- 
- ployer seeking to review unemployment 
~ compensation awards and determine 
constitutionality of certain provisions 
ef Unemployment Compensation Act. 
Ky.St.Supp.1939, § 4748g-1 et seq.— 
-  §$tearns Coal & Lumber Co. v. Unem- 
_. ‘ployment Compensation Commission of 
: Kentucky, 147 S.W.2d 382, 285 Ky. 249. 


a ‘al Ky. In assignee’s declaratory judg- 
ment action to determine rights under 
life policy which was assigned to as- 
signee to secure payment of debt of 
_ the insured, letter from insured to 
assignee to the effect that insured 
owed the money and would pay it to 
the assignee instead of assignee’s fa- 
ther to whom the policy was previous- 
ly assigned, and that insured would 
pay the assignee all premiums on the 
‘policy necessary to keep the policy in 
force and paid by the assignee, was 
- admissible-—Arrowood v. Duff, 152 S. 
‘W.2d 291, 287 Ky. 107. 

Where life policy was assigned to 
secure payment of a debt and after 
- death of insured assignee brought de- 
elaratory judgment action to deter- 
mine rights under policy, court prop- 


Ms 


* erly instructed jury that the only 
question to be determined was 
‘amount, if any, due assignee, and 


‘that the assignee was not entitled to 
recover the full amount of the life pol- 
icy unless the debt due him was suf- 
ficient to consume it.—Arrowood_ v. 
Duff, 152 S.W.2d 291, 287 Ky. 107. 


Ky. A petition on behalf of estate 
of sister for declaration of rights al- 
- legedly received on behalf of sister by 
_ brother who died intestate was prop- 
. erly dismissed without prejudice, 

where petition failed to show a real 
--— gontroversy and related to matters 
B which could well be determined in a 
suit to settle or in settlement of the 
estate of brother. Civ.Code’ Prac. § 


nit 639a—6.—Sullenger’s Adm’r y. Sul- 
A Mlenger’s Adm’x, 152 S.W.2d 570, 287 
By iy, 238. 

Ri -. Under Declaratory Judgment Act the 
a court may refuse to exercise the power. 
et to declare rights, duties or other rela- 
a tions in any case where a decision 
- ss would not terminate the controversy, 
fx or where declaration or construction 
at is not necessary or proper at the time 
; under all the circumstances. Ciy.Code 
a Prac. § 639a—6.—Sullenger’s ,Adm’r y. 
-Suilenger’s Adm’x, 152 S.w.2d 570, 287 
if Ky. 238. : 

. Ky. A _ petition under Declaratory 


Judgment Act as to rights in intes- 

tate’s property was properly dismissed 
as to one as to whom it was only al- 
- Jeged that he might later set up some 

elaim to certain undescribed personal- 
ey. ty. Civ.Code Prac. § 639a—1 et seq.— 
Sullenger vy. Sullenger’s Adm’x, 152 
S.W.2d 571, 287 Ky. 232. 

Where administratrix was made a 
defendant in suit under Declaratory 
Judgment Act solely in her representa- 
tive capacity and administratrix’ al- 
leged claim as to realty would develop 
into a purely personal controversy, 
failure to make her a party individual- 
ly was sufficient to justify court in 
dismissing petition as to her, notwith- 


standing direct question might not 
have been raised. Civ.Code Prac. § 
639a—1 et seq.—Sullenger vy, Sul- 


oe 


aye a 
; 


ey y 


JUDGMENTS” 


lenger’s Adm’x, 152 8.W.2d 571, 287 


Ky. 232. ; ’ 

The Declaratory Judgment Act is not 
a substitute or alternative for such 
actions as are _ particularly provided 
for to be brought in a particular way, 
and hence one claiming right to pos- 
session of land is not entitled to sub- 
stitute declaratory procedure for such 
as is specifically provided. Civ.Code 
Prac. § 639a—1 et seq.—Sullenger v. 
Sullenger’s Adm’x, 152 S.W.2d 571, 287 
Ky. 232, 

A petition against administratrix and 
others which showed that there might 
be at some time a question of right of 
intestate’s nieces. to hold a deed to 
property conveyed because of alleged 
illegal procurement of deed, which 
showed no issue as to two of defend- 
ants, and which presented question as 
to who was entitled to property under 
laws of descent about which there was 
no controversy, failed to bring before 
trial court a “justiciable controversy,” 
at least not one which would have jus- 
tified court in making an effort to com- 
pletely determine rights of parties, 
and hence petition was properly dis- 
missed. Civ.Code Prac. § 639a—6.— 
Sullenger v. Sullenger’s Adm’x, 152 S.W. 
2d 571, 287 Ky. 232. “ 

Ky. In suit for declaration of rights 
of holders of warrants against fund 
created for payment of claims for stock 
killed or injured by dogs, which were 
signed by ‘county clerk. chancellor 
properly refused to answer so much 
of question as sought advice as to 
whether warrants in same condition as 
that of plaintiffs would have prefer- 
ence over such as were later issued and 
duly signed by sheriff, where no such 
controversy was set up in pleading 
and holders or any one of class of 
holders of such properly signed war- 
rants were not before court. Ky.St. § 
68b-1 et seq.; Civ.Code Prac. § 639a-9. 


—Renaker v. Thompson, 152 S.W.2d 
575, 287 Ky. 241. ; 

Ky. Two members of a_ county 
school board could not maintain a 


declaratory judgment action against 
other members based on allegedly in- 
valid division of county school district 


into noncontiguous divisions, where de-- 


fendant members were not seeking to 
oust plaintiff members, defendants 
were not attempting to perform official 
duties as alleged members of offices 
which did not exist, and plaintiffs al- 
leged nothing to show that defendants 
would interfere with the performance 
of their official duties. Civ.Code Prac. 
§ 480 et seq.; Ky.St.Supn.1941. § 4399- 
24.—Marshall v. Whitt, 152 S.W.2d 945, 
287 Ky. 290 

» The statute authorizing any citizen 
in a county school district to prosecute 
an appeal from the action of the county 
school board in dividing district for 
purpose of electing school board mem- 
bers provides an exclusive remedy, and 
two members of a school board, one 
of whom was suing as a citizen and 
taxpayer, could not challenge division 
on ground that divisions were not con- 
tiguous in an action for a declaratory 
judgment. Ky.St.Supp.1941, § 4399-24. 
—Marshall v. Whitt, 152 S.W.2d 945, 
287 Ky. 290, 


La. The Supreme Court will not de- 
cide moot questions.—In re Westwego 
Moss Co.; 198 So. 893, 196 La, 168. 

Md. The legislature in passing the 
Declaratory Judgments Act did not in- 
tend to widen traditional remedies of, 
or distinction between, law and equity. 
Code 1939, art. 8314, § 1 et seq.—Morgan 
v. Dietrich, 16 A.2d 916. 

The Declaratory Judgments Act was 
intended to supplement and not to 
supersede effective ordinary actions at 
law or suits in equity, and, where there 
exists an immediate cause of action be- 
tween the parties for which one of the 
common remedies of law or equity is 
adequate and available, a proceeding 
for declaratory judgment may not be 
brought. Code 1939, art. 31A, § 1 et 
seq.—Morgan v. Dietrich, 16 A.2d 916. 

Md. The Uniform Declaratory Judg- 
ments Act is to supplement, not to su- 
persede the effective ordinary actions at 
law or suits in equity. Code 1939, art. 


§ 
~A.2d 13%, 182 ALR. 1105) % =i 
A suit would not lie under the De- 


sf : War ues, “ 

oP 7 ‘ a tb » ere ¥ 
831A, § 1 et A ae v. Taw‘ 
claratory Judgments’ Act to have tax 
status of taxpayer determined, and to 
have provision of income tax statutes 
declared unconstitutional, and to have 
income from foreign fiduciary ‘trustee 
treated as: ‘ordinary’ and to enjoin 


eollection of income tax on such income, | 


since under the Income Tax Statute, 
specific provisions are set up for the 
trial of issues arising under the Income 
Tax Statute, and if a taxpayer is dis- 
satisfied he may appeal from the comp- 
troller’s assessment to the State Tax 
Commission, and if dissatisfied with its 
decision, to the circuit court and from 
that court to the Supreme Court. Code 
1939, art. 81, §§ 240-253; art. 314A, § 
1 et seq.—Williams vy. Tawes, 17 A.2d 
187.0132 ALR. -11'05: +s 

Mich. The Declaratory Judgment Act 
does not dispense with issuance of 
proper process and formal presentation 
in action thereunder as in any other 
action. Comp.Laws 1929, 13904.— 
Updegraff v, Attorney General, 298 N. 
W. 400, 298 Mich. 48. 

It is improper for person charged 
with violating law in pending eriminal 
ease to ask for declaratory judgment 
in independent cause. Comp.Laws 1929, 
§§ 13903-13909.—Updegraff v. Attorney 
General, 298 N.W. 400, 298 Mich. 48. 

The court abuses its discretion in en- 
tertaining jurisdiction of action for de- 
claratory judgment, commenced during 
pendency of another action between 
same parties, wherein all issues can be 
determined. Comp.Laws 1929, §§ 
13903-13909.—Updegraff v. Attorney 
General, 298 N.W. 400, 298 Mich. 48. 

A declaratory judgment is not a sub- 

stitute for regular actions. Comp.Laws 
1929, §§ 13903-13909.—Updegraff vy. At- 
torney General, 298 N.W. 400, 298 
Mich. % 
_ One test of right to institute proceed- 
ings for declaratory judgment is neces- 
sity of present adjudication as guide 
for plaintiff’s future conauct in order to 
preserve his legal rights. Comp.Laws 
1929, §§ 13903-13909.—Updegraff y. At- 
torney General, 298 N.W. 400, 298 
Mich, 5 

A petition for a declaratory judgment, 
filed by one being prosecuted before a 
justice of the peace for misdemeanor in 
failing to observe a aog quarantine 
proclaimed by the governor, was prop- 
erly dismissed. Comp.Laws 1929, §§ 
Pe aoe ines 1919, No. 181.— 

pdegraff v. orney General, 298 N. 
W. 400, 298 Mich. 48. ‘ 

Minn. The Declaratory Judgments 
Act provides merely a new procedural 
means to accomplish judicial relief 
more speedily than was possiile, Dyer 
to adoption of the act. Mason’s Minn. 
See § sees et seq.—State 

arm Mut. Auto Ins. Co.-v, Skluz 5 
seer 413, aren 

ere insured transported boy, who 
had been hired to weed Scaveae: onion 
field, to the place of work, and subse- 
quently backed truck in such fashion 
as to come in contact with the boy 
causing him injury, and upon claim 
being made in boy’s behalf for injuries 
sustained, ‘insured notified automobile 
liability insurer which had issued pol- 
icy covering truck and demanded that 
it take in and defense of the action, 
insurer could ‘maintain declaratory 
judgment action to determine its rights 
and liability un@er the policy.. Mason’s 
Minn.St.Supp.1940, §§ 9455-1 to 9455-3. 


—State Farm. Mut. Aut i 
Skluzacek, 294 NW. 413, 5° © 
Minn. The question of respective 


rights of parties to action for declara- 
tory judgment that judgment foreclos- 
ing plaintiff’s motor vehicle lien on au- 
tomobile is superior and prior to title 
of purchaser thereof at sale on foreclo- 
sure of subsequent chattel mortgage 
thereon is not a “moot question” be- 
cause of defendant’s sale of automobile 
after such purchase as plaintiff may 
hold defendant in conversion for geli- 
ing automobile in defiance of plaintiff’s 
Beak dente ae aay PRD SEED 2 ag §§ 
—8528.—Conner y. ldwell Ch 

rR REL a " 294 N. 

Declaratory 


Minn. Action under 


. 


a 


- 


- under 


The statute exempting trucks of 


_ 1% ton capacity and less from Bus and 
Truck Law is not ambiguous, but gives 


Publie Service Commission power to de- 
termine capacity of trucks for exemp- 
tion purposes as a fact question,’ and 
hence circuit court had no jurisdiction 
of declaratory judgment action by truck- 
ers to determine their rights to exemp- 
tion. Mo.St.Ann. §§ 5234, 5272, pp. 6661, 
6689.—State ex rel. and to Use of Pub- 
lic Service Commission v. Padberg, 145 
S.W.2d_ 150. t 

Mo. Where daughter seeking declara- 
tory judgment concerning rights in se- 
curities given her by father for distri- 
bution after father’s death did not al- 
lege in terms that she was a trustee, 
‘but the facts pleaded showed that she 
held the securities as trustee, she was 
within statute authorizing declaratory 
relief for specified purposes to person 
interested as trustee. Mo.St.Ann.  §§ 
1097a, 1097d, 1097e, pp. 1387, 1388.— 
State ex rel. and to Use of Clay County 
State Bank v. Waltner, 145 S.W.2d 152. 

Mo. Where sheriff’s ‘deputies were 
not parties to suit by sheriff and the 
surety on his official bond against 
county for a declaratory judgment to 
the effect that they were not liable for 
repayment of certain moneys which 
county claimed were illegally paid to 
the sheriff and his deputies, wherein 
the county filed a counterclaim, the 
rights of the deputies could not be de- 
termined therein—Maxwell v, Andrew 
County, 146 S.W.2d 621. | 

Relief by “declaratory judgment’ is 
sui generis, and, while =not either 
strictly legal or equitable, its historical 
affinity is equitable—Maxwell v. An- 


- drew County, 146 S.W.2d 621. 


Mo.App. In action for injunctive re- 
lief against proposed execution sale of 
realty, question raised by second 
amended petition was not “moot” in 
that date of sale to be enjoined had 
passed before filing of second amended 
petition, since such petition related 
back to time of filing of suit. Rev.St. 
1939, § 1683, Mo.St.Ann. § 1519, R 
1672.—Madden y. Fitzsimmons, 150 58. 
W.2d 761. aN 

Neb. In motor vehicle carrier’s ac- 
tion against state officers for declara- 
tory judgment deterntining parties 
rights, status and relations under act 
imposing equalization fees on vehicles 
propelled by motors burning fuel not 
subject to state motor vehicle tax laws, 
witness’ testimony, based on exhibits 
not offered in evidence, as to cost per 
mile of operating defendant’s trucks 
propelled by Diesel motors, held in- 
sufficient to discharge plaintiff’s bur- 
den of proving that plaintiff’s busi- 
ness would be done at loss with such 
tax added to expenses incurred in all 
states wherein it operated, in absence 
of evidence of its expenditures in state, 
extent to which its actual receipts ex- 
ceeded such expenditures, method of 
allocating such expenditures, and per- 
formance of plaintiff’s services in state 
without adequate remuneration, espe- 
cially where plaintiff largely withdrew 
its Diesel type units from state. Laws 
1939, c. 80.—Rocky Mountain’ Lines v. 
‘Cochran, 299 N.W. 596. ‘ 

N.H. <A person against whom it did 
not appear that defendants had any 
claim was not entitled to maintain an 
action for declaratory judgment since 
declaratory judgment statute 
there is no right to an adjudication of 
matters not in contention. Laws 1929, 
ce, 86.—Gitsis v. Thornton, 16 A.2d 369. 

Where automobile driven by bailee 
eollided with motorcycle, riders’ of 
which instituted separate actions 
against bailee in different counties, 
pailee could not maintain action for 
declaratory. judgment to investigate 


“pre 


vy. Thornton, 16 A.2d 369. i 
The only new right created by the . 


are for possib “ial claims, 
ince remedies in pending actions were 


adequate, it being immaterial that pe- 
tition was brought but not heard upon 
its merits before the institution of the - 


other actions. Laws 1929, c. $6.—Gitsis 


declaratory judgment statute is to make 


disputes as to rights or titles justici- | 


able without proof of a wrong commit- 


ted by one party against the other. 
Laws 1929, c. 86.—Gitsis v. Thornton, 
16 A.2d 369. ; 

N.H. In declaratory judgment action 
by insurer against another insurer and 
others to determine liability under au- 
tomobile liability policies, testimony to 
establish that another than the one for 
whose death recovery was sought was 
operating truck when accident occurred 
was not irrelevant. Laws 1929, c. 86. 
—Merchants Mut. Casualty Co. v. Smith, 
17. A.2d 88. 

In declaratory judgment action by in- 
surer against another insurer and oth- 
ers to determine liability under auto- 
mobile liability policies for death of 
insured’s employee in truck accident, 
where question of whether employee or 
another was driver of truck at time of 
accident was in issue, and administra- 
trix alleged that driver of truck wore a 
hat, but that employee never wore one, 
testimony that a hat was not included 
among the clothes worn by employee 
at time of accident and returned to his 
home about two weeks thereafter was 
properly admitted. Laws 1929, ec. 86— 
Merchants Mut. Casualty Co. v. Smith, 
17 A.2d 88. 

N.J. The Declaratory Judgments 
Act was not intended to supersede ju 
risdiction of Supreme Court to declare 
legal rights through agency of its writ 
of certiorari, particularly where sucb 
remedy is expressly provided by stat~ 
ute. N.J.S.A. 2:26-66 et seq.—Provi- 
dent Mut. Life Ins. Co. of Philadelphia 
v. Unemployment Compensation Com- 
mission, 19 A.2d 630, 126 N.J.L. 348. 

Actions under the Declaratory Judg- 


ments Act would not lie to determine 


whether certain of plaintiffs’ agents 
were “employees”? within the Unem- 
ployment Compensation Law, so as to 
make plaintiffs liable for taxes .there- 
under, since another adeauate remedy 
existed, by way of certiorari. N.J.S.A. 
2:26-66 et seq., 43:21-6(b-f, i), 43:21- 
10(d). 43:21-19(i) (6).—Provident Mut. 
Life Ins. Co. of Philadelphia v. Unem- 
plovment Compensation Commission, 19 
A.2d 630, 126 N.J.L: 348-5 

The Legislature did not intend, by 
Declaratory Judgments Act, to substi- 


tute an appellate court for a tribunal 


of original jurisdiction in ‘cases where 
issues are ripe for litigation in the 
usual processes. N.J.S.A. 2:26-66 et 
seq.—Provident Mut. Life Ins. Co. of 
Philadelphia v. Unemployment Compen- 
sation Commission, 19 A:2d 630, 126 
N.J.L. 348. 

N.J.Ch. The function of a court is 
to apply legal principles. to the facts 
as they exist and are before the court, 
and not to anticipatory facts, which 
may or may not come into being.— 
First Camden Nat. Bank & Trust Co. 
v. Wilentz, 19 A.2d 648, 129 N.J.Hq. 
333. 

N.J.Ch. Attorneys who entered into 
retainer agreement with administrators 
were at liberty to bring an action for a 
declaratory decree declaring their rights 
and status under the retainer agree- 
ment. N.J.S.A. 2:26-68.—Murphy v. 
Westfield Trust Co., 20 A.2d 359, 129 
N.J.Eq. 389. 

N.J.Sup. Where allegations of com- 
plaint seeking declaratory judgment 
that defendant was bound by its in- 
demnity policies to defend an action 
against plaintiff by a third party dis- 
closed that, assuming that policies cov- 
ered third party’s action, defendant’s 
refusal to defend action was an inva- 
sion of plaintiff’s rights under policies, 
plaintiff was not entitled to requested 
declaratory judgment, since plaintiff 
would have an adequate and complete 
remedy by action for breach of con- 
tract if plaintiff sustained loss from 


tions of the parties’ within contemp 
‘J.S.A. 2:26-66 et seq.; Supreme Co 


-er was required to pay member 


Ar 


defendant’s wrongful /refusal to defe 


third party’s action, and there was no _ 


“uncertainty in the present legal rela- 


tion of Declaratory Judgments Act. 


Rules, rule 40, N.J.S.A. tit. 2—Dov 
Boiler Works v. New Jersey Mfrs. Ca 
ualty Ins. Co., \15-AL2d 1.232) 18 Ne 
Mise. 573. 

N.M. Suit for declarator 
attacking _ constitutionalit 


denying equal protection of laws 
due process of law, as improper 


arevent 
i aba 
unlawf 


N.M 


N.M. The president of a trade unio 
had sufficient interest to maintain rep- 
resentative suit for declaratory judg-— 
ment to determine whether an employ-— 

ft | 


union according to wage scale set up 
in a collective bargaining agreement, 
notwithstanding that president himself? i 
as an employee, was peat a! i 
provided by agreement, where émploy- 
er refused to recognize agreement as 
applicable, and wage paid presiden 

was matter of grace outside the agree- 
ment and not a matter of right under 
it. Laws 1935, c. 143; Comp.St:1929, — 

§ 105-113.—Key v. George H. Breece 
Lumber Co., 115 P.2d 622,45 N.M. 39 


N.Y. The power to grant or de! 


which its discretion is so exercised, an 
if the ground stated is untenable, di 
cretion has: been improperly exercis 
ay Practice Act, 

lvl 


N.Y.S.2d 986, 259 App.Div. 9938, affirm- 
ing 18 N.Y.S.2d 188, 173 Misc. 540, re- 
argument denied’ New York Foreign 
Trade Zone Operators v. State Liq 
Authority, 21 N.Y.S.2d 612, 259 

Div. 1075. e nee 


Although the scope of power veste 
by statute in Supreme Court to declare 
rights and other legal relations on re- 
quest is not specifically defined in stai ae 
ute, limitations upon exercise of thr 
power with respect to nature of con- | 
troversy and character of issues are _ 
implicit in the statute and public pol- 
icy which it expresses. Civil, Practice. 
Act, § 473—New York Foreign Trade 
Zone Operators v. State Liquor Author- 
ity, 34 N.H.2d 316, 285 N.Y. 272, 7r 
versing New York Foreign Trade Zon 
Operators v. State Liquor Authority 
State of New York, 20 N.Y.S.2d 986, 
259 App.Div. 993, affirming 18 W.Y.S.2d 
188, 173 Misc. 540, reargument denied 
New York Foreign Trade Zone Oper- 
ators v. State Liquor Authority, 21 N.Y. — 
S.2d 612, 259 App.Div. 1075. om 


A controversy must involve rights 
and other legal relations in order to 
be the subject of a declaratory judg- 
ment by Supreme Court. Civil Prac- 
tice Act, § 473.—New York Foreign 
Trade Zone Operators v. State Liquor 
Authority, 34 N.H.2d 316, 285 N.Y. 272, 
reversing New York Foreign Trade 
Zone Operators v. State Liquor Au- 
thority of State of New York, 20 N.Y. 
S.2d 986, 259 App.Div. 993, affirming 
18 N.Y.S.2d 188, 173 Mise. 540, re- 
argument denied New York Foreign 
Trade Zone Operators vy. State Liquor 


a ee Se Pe ee 


aioe 


§ 57 
- Authority, 21 N.Y¥.S.2d 612, 259 App. 
Div. 1075. ; 
Power to render a declaratory judg- 
ment does not include power to decide 
a moot case.—New York Foreign Trade 
' Zone Operators v. State Liquor Author- 
ity, 34 N.B.2d 316, 285 N.Y, 272, re- 
 yersing New York Foreign Trade Zone 
Operators v. State Liquor Authority 
of State of New York, 20 N.Y.S8.2d 
986, 259 App.Div. 998, affirming 18 N. 
 -Y¥.S.2d 188, 173 Mise. 540, reargument 
denied New York Foreign Trade Zone 
- Operators v. State Liquor Authority, 21 
 NiY.S.2d 612, 259 App.Div. 1075. | 
The remedy of a declaratory judg- 
ment is available where a constitution- 
al question is involved or legality or 
meaning of a statute is in question, 
and no question of fact is involved, but 
the remedy. is not available to restrain 
enforcement of a criminal prosecution, 
where facts are in dispute or open to 
- different interpretations. Civil Practice 
_ Act, § 473; Rules of Civil Practice, 
rule 212.—New York Foreign Trade 
Zone Operators v. State Liquor Au- 
thority, 34 N.H.2d 316, 285 N.Y. 272, 
- ‘reversing New York Foreign Trade 
- Yone Operators v. State Liquor Au- 
- thority of State of New York, 20 N.Y. 
$.2d 986, 259 App.Div. 993, affirming 
' 18 N.Y.S.2d 188, 173 Misc. 540, re- 
argument denied New York Foreign 
Trade Zone Operators v. State Liquor 
Authority, 21 N.Y.S.2d 612, 259 App. 
Dive glO75. Sj 
Where plaintiff operated a foreign 
trade zone established pursuant to 
_ Foreign Trade Zone Act, and, as part 
of plaintiff's business, plaintiff added 
water to foreign distilled spirits to 
_ reduce alcoholic “proof” and increase 
— yolume, and defendants, as the State 
ay Liquor Authority and members_there- 


of, threatened; to enjoin plaintiff from’ 


4 ~ performing such acts unless plaintiff 
_ obtained a distiller’s license, the neces- 
gary jural relation existed for a dec- 


_ plaintift was required to have a license. 


et) seq. ; Civil Practice Act, § 473; 
- Rules of Civil Practice, rule 212; Al- 
-eoholic Beverage Control Law, § 3, 
“subd, 24; § 61, subd. 2; §§ 123, 130.— 


Foreign Trade Zone Operators v. State 
Liquor Authority, 21 N.Y.S.2d 612, 259 
= App.Div. 1075. 
Where only questions to be deter- 
mined in action for declaratory judg- 
ment respecting whether plaintiff, 
which operated a foreign trade zone, 
was bound to have a distiller’s license 
- from State Liquor Authority to engage 
in activities whereby plaintiff added 
‘water to foreign distilled spirits were 
whether plaintiff's acts constituted 
rectification of alcohol or spirits with- 
jn Alcoholic Beverage Control Law, and 
- whether the state had constitutional 
power to so control and tax merchan- 
4 dise brought into zone from abroad, 
such questions were “questions of law” 
the determination of which would serve 
- some practical end in quieting an un- 
certain jural relation for which a de- 
 elaratory: judgment was proper, where 
_ there was no dispute as to facts. Laws 
1935, c. 246;/19 U.S.C.A. § 81a et seq.; 
Civil Practice Act, § 473; Rules of 
- Civil Practice, rule 212; Alcoholic Bev- 
erage Control Law, § 3, subd. 24; § 61, 
sabd. 2; §§ 123, 130.—New York For- 
eign Trade Zone Operators v. State 
Liquor Authority, 34 N.B.2d 316, 285 
N.Y. 272, reversing New York Foreign 
Trade Zone Operators v. State Liquor 
Authority of State of New York, 20 
N.Y.S.2d 986, 259 App.Div. 993, affirm- 
ing 18 N.Y.S.2d 188, 178 Misc. 540, 
reargument denied New York Foreign 
Trade Zone Operators v. State Liquor 
Authority, 21 N.Y.S.2d 612, 259 App. 
Div. 1075. 
Where only questions of law were 
involved in action for declaratory judg- 


_ Mise, 540, reargument denied New York 


ts 


; 


JUDGMENTS 


ment and a determination of questions of Mt, Vernon, 24 N.Y.S. 
was. necessary to enable plaintiff to. 


continue a business authorized by fed- 
eral government to encourage foreign 
commerce, and refusal to consider ques- 
tions would leave unstable a’ jural 
relation, the facts of which were con- 
ceded, and impose upon plaintiff an 
unnecessary hardship and might affect 
foreign commerce, a declaratory judg- 
ment could not be denied on ground 
that judgment would interfere with 
administration of criminal law. Laws 
1935, c. 246; 19 U.S.C.A. § 81a et seq.; 
Civil Practice Act, § 473; Rules of 
Civil Practice, rule 212; Alcoholic Bev- 
erage Control Law, § 3, subd. 24; § 
61, subd. 2; §§ 123, 130—New York 
Foreign Trade Zone Operators v. State 
Liquor Authority, 34 N.H.2d 316, 285 
N.Y. 272, reversing New York Foreign 
Trade Zone Operators v. State Liquor 
Authority of State of New York, 20 
N.Y.S.2d 986, 259 App.Div. 993, affirm- 
ing 18 N.Y.S.2d.188,.173 Misc. 540, 
reargument denied New York Foreign 
Trade Zone Operators v. State Liquor 
Authority, 21 N.Y.8.2d 612, 259 App. 
Div. 1075. » 18 

That plaintiff, which operated a for- 
eign trade zone established pursuant to 
Foreign Trade Zone Act, might wait 
and defend an action by defendants or 
any taxpayer residing in the locality 
for an injunction, if such action was 
ever brought, did not afford 
an “adequate remedy” sufficient to jus- 
tify dismissal of complaint for de- 
claratory judgment as to whether 
plaintiff was required to have a dis- 
tiller’s license from State Liquor Au- 
thority to engage in activity wherein 
plaintiff added water to foreign dis- 
tilled spirits to reduce alcoholic “proof” 
and increase volume thereof. Laws 
1935, c. 246; 19 U.S.C.A.'§ 81a et sea. ; 
Civil Practice Act, § 473; Rules of 
Civil Practice, rule 212; Alcoholic Bev- 
erage Control Law, § 8, subd. 24; § 
61, subd. 2; §§ 123, 130.—New York 
Foreign Trade Zone Operators v. State 
Liquor Authority, 34 \N.H.2d 316, 285 
N.Y. 272, reversing. New York Foreign 
Trade Zone Operators v. State Liquor 
Authority of State of New York, 20 
N.Y.S.2d 986, 259 App.Div. 993, affirm- 
ing 18. N.Y.S.2d 188, 173 Mise. 540, 
reargument denied New York Foreign 
Trade Zone Operators v. State Liquor 
Authority, 21 N.Y.8.2d 612, 259 App. 
Div. 1075. 

Where a declaratory judgment would 
quiet disputed jural relations involving 
only questions of law, and other forms 
of action were not reasonably adequate, 
and facts were not in dispute, com- 
plaint for declaratory judgment should 
not have been dismissed. Civil Praec- 
tice Act, § 473; Rules of Civil Prac- 
tice, rule 212.—New York Foreign 
Trade Zone Onerators v. State Liquor 
Authority, 34 N.W.2d 316, 285 N.Y. 272, 
reversing New York Foreign Trade 
Zone Operators v. State Liquor Author- 
ity of State of New York, 20 N.Y.S.2d 
986, 259 App.Div. 993, affirming 18 N. 
Y.S.2d 188, 173 Misc. 540, reargument 
denied: New York Foreign Trade Zone 
Operators v. State Liquor Authority, 
21 N.Y.8S.2d 612, 259 App.Div. 1075. 

N.Y.App.Div. An action for a de- 
claratory judgment determining the 
legitimacy or parentage of a child 
would be maintainable in the Supreme 
Court, and all persons interested or 
likely to be affected by the determina- 
tion would have to be joined or im- 
pleaded as parties, and the infant, 
whose rights are paramount, should be 
made a party in the manner provided 
by law and a guardian ad litem should 
be appointed to protect its interests. 
Civil Practice Act, §§ 202, 225.—Melis v. 
Department of Health of City of New 
York, 24 N.Y,S.2d 51, 260 App.Diy. 
772, affirming 18 N.Y.S.2d 432, 173 
Mise. 630. 

N.Y.App.Div. In an action for a de- 
claratory judgment that plaintiff was 
entitled to the office of president of 
the common council of the city of 
Mount Vernon for a 4-year term_be- 
ginning January 1, 1940, the complaint 
did not state facts sufficient to consti- 
tute a cause of action.—Brush y. City 


ee: 


plaintiff | 


-were husband and wife, 


App.Div.. 1048,’ afirming 20. 
455 she 


An action in which plaintiff sought 
a declaratory judgment that he was. 


entitled to the office of president of the 
common council of the city of Mount 


Vernon for a 4-year term beginning ; 


January 1, 1940, was not a case for 
a declaratory judgment.—Brush y. City 
of Mt. Vernon, 24 N.Y.S.2d 355, 260 
Ane Dey 1048, affirming 20 N.Y.S.2d 


N.Y.App.Div. In action for declar- 
atory judgment to determine the valid- 
ity of certain assessments made by 
town assessors against, property owned 
by plaintiff and operated by persons 
other than plaintiff, judgment dismiss- 
ing complaint was affirmed.—Vliet, Inc., 
Coe 24 N.Y.S8.2d 770, 261 App.Div. 

N.Y.App.Div. In action for declara- 
tory judgment, court would not in the 
exercise of sound discretion by an ad- 
visory opinion pass upon an _ abstract 
question.—_Swift & Co. v. James Stew- 
art & Co., 25 N.Y.S.2d 487, 261 App. 
Div. 930. 

N.Y.App.Div. In action for declara- 
tory judgment to fix boundary line of 
New York City as set out in Greater 
New York City Charter, as ,»amended, 
and seeking adjudication that part of 
plaintiff’s premises lay in Nassau coun- 
ty and part in Queens county and that 
liens of New York City for unpaid tax- 
es were illegal and void and should be 
eanceled, judgment. for plaintiff was 
affirmed. Greater N.Y. Charter, § 1.— 
Lawrence Cedarhurst, Bank v. City of 


New York, 26 N.Y.8.2d 994, 261 App. ~ 


Div: 1089. 

N.Y.App.Div. In action for declara- 
tory judgment declaring. plaintiff's 
rights as defendant’s lawful wife and 
decree of separation and maintenance, 
plaintiff was entitled to declarations, 
sought by complaint, that Nevada di- 
vorce granted defendant was void and 
that plaintiff was defendant’s lawful 
wife in judgment of separation, though 
trial court’s fact findings that parties 
that: defend- 
ant’s attempt to obtain jurisdiction in 
Nevada court was without service of 
process on plaintiff, and ,that such 
eourt’s judgment was merely color- 
able, and conclusions of law that such 
judgment was invalid and of no force, 
indicated plaintiff’s marital status.— 
Hollister v. Hollister, 26 N.Y.S.2d 1020. 
261 App.Div. 693. 


N.Y¥.App.Div. In action for declara- 
tory judgment by trustee court was 
without power to make allowances to 
attorneys of life tenant and a contin- 
gent remainderman and trustee and 

irect that they be paid out of the 

rincipal of trust—County Trust Co. vy. 
eeuae 27 N.Y.S.2d 648, 262 App.Div. 


N.Y.App.Div. Where written agree- 
ment between sublessee’s assignors and 
lessee, antedating sublease, provided 
that rent under sublease when paid 
should be the same as that under 
original lease, but provision.was not 
repeated in sublease, and lessee there- 
after procured reduction of rent from 


lessor without granting a like reduction © 


to. sublessee, whether agreement that 
the rentals under the two leases should 
be the same was to be read into the 
sublease was properly presented by 
action for declaratory judgment. Civil 
Practice Act, § 473.—Levco Theatre 
Corporation vy. Mandy Amusement Cor- 
poration, 27 N.Y.S.2d 785, 262 App. 
Div. 776. ‘ 

N.Y.App.Div. In action for declara- 
tory judgment determining balance due 
under bond and mortgage held by 
plaintiffs as trustees under reorganiza- 
tion plan, order denying plaintiffs’ mo- 
tion and granting defendant’s motion 
for judgment on the pleadings and 
judgment entered thereon dismissing 
complaint on merits and directing de- 
claratory judgment for defendant were 
affirmed.—Muldoon-v. Mid-Bronx Holad- 
ing Corporation, 27 N.Y.S.2d ‘812, 262 
App.Div. 734, affirming 25 N.Y.S.2d 36, 
175 Mise. 700. 

N.Y¥.App.Div. Where practically all 


Labor Law, 


~§§ 500-531.—Spirella Co. v. Miller, 28 


N.Y.S:2d 148, 261 App.Div. 745, rear- 
gument denied 29 N.Y.S.2d 959, 262 
App.Div. 9538. , “ 

N.Y.App.Div. A plaintiff whose 
rights against defendants had accrued 


_-and could be redressed in an action or 


actions at law was not entitled to 
maintain action for a declaratory judg- 
ment.—Casanave v. Robbins, 28 N.Y.S. 
2d 587, 262 App.Div. 873. 


N.Y.App.Div. Where the Domestic 


Relations Court in vacating an earlier 


support order found that a New Jer- 


“sey divorce decree was valid, the fact 


that Domestic Relations Court reached 


same result as might have been reached 


by Supreme Court under provision of 
Civil Practice Act relating to declara- 
tory judgments did not establish that 


' Domestie Relations Court exceeded its 


powers by purporting to render a de- 
claratory judgment under that_provi- 
sion. Civil Practice Act, § 473.—Loomis 


- v.. Loomis, 28 N.Y.S.2d 809, 262 App. 


Div. 906. 


N.Y.App.Div. The power to grant 


or deny a declaratory judgment is in 


the court’s discretion.—Brighton Op- 
erating Corporation vy. Morrison, 29 N. 
¥.S.2d 97, 262 App.Div. 895. 

N.Y.App.Div. An action for declara- 
tory judgment should not be used as 
a means of collateral attack on rulings 
upon evidence or to prevent an antici- 
pated erroneous determination in a 
proceeding already pending before a 
tribunal of competent jurisdiction.— 
Long Island Lighting Co. v. Maltbie, 
29 N.Y.S.2d 532, 262 App.Div. 376, af- 
firming 26 N.Y.S.2d 452, 176 Misc. 1, 
motion granted 30 N.Y.S.2d 108, 262 
App.Div. 973. j 

Where proper proceeding was pend- 
ing before the Public Service Commis- 
sion to investigate the methods of ac- 
counting employed by a utility, to as- 
eertain whether particular outlays and 
receipts were properly charged, and 
for the purpose of determining what 
changes, if any, should be made in 
utility’s books and records, a declara- 
tory judgment action would not lie 
to determine whether certain evidence 
received by the commission was illegal 
and. to prevent in advance an antici- 
pated illegal determination, since re- 
view provided by statute would ade- 
quately protect the utility from such 
expected harm. Civil Practice Act, § 
1283 et seq.—Long Island Lighting Co. 
v. Malthbie,.29 N.Y.S.2d 532, 262 App. 
Div. 376, affirming 26 N.Y.S.2d 452, 
176 Misc. 1, motion granted 30 N.Y.S.2d 
108, 262 App.Div. 973. 


N.Y.Sup. The purpose of declarato- 
ry judgment is to serve some practical 
end in quieting or stabilizing an un- 
certain or disputed jural relation ei- 
ther as to present or prospective ob- 
ligations.—Mindheim y. Mindheim, 21 
NYS 2073-72. 

A declaratory judgment need not be 
resorted to where full and adequate 
remedy is already provided by another 
well-known form of action.—Mindheim 
vy. Mindheim, 21 N.Y.S.2d 372. 

N.Y.Sup. No jural relation existed 
between plaintiffs and defendant in de- 
elaratory judgment action which would 
justify trial court in granting a de- 
claratory judgment, in exercise of its 
discretion, where defendant. gratuitous- 
ly changed three savings bank accounts 
from his individual name to joint ac- 
counts with plaintiffs without defend- 
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a r , 
books 
any control 


i 
eA : 
A 


over or contributing to 
bank deposits.—Hurley yv. Molloy, 21 
N.Y.S8.2d 974.) ‘ 

N.Y.Sup. Where 


petitioners, who 


sought in April, 1940, to require State 


Commissioner of Housing to compel 
public limited dividend housing corpo- 
ration to renew petitioners’ lease or to 
lease a higher rental apartment. for 
which petitioners were eligible, had be- 
come tenants in another building and 
had obligated themselves under a lease 
extending to December 30, 1941, the 
issue as to whether Public Housing 
Law was prospective only and as to 
whether commissioner therefore had 
power to compel renting with respect 
to housing projects completed after 
1939 only was a “moot question”, and 
eourt could not make a declaration of 
rights as upon a declaratory judgment. 
Public Housing Law, § 182. subd. 3, as 
enacted by Laws 1939, c. 808.—Gross v. 
es see pa 22 N.Y.S.2d 6238, 174 Misc. 


N.Y.Sup. A liquor retailer could not 
maintain an action against wholesaler 
for judgment declaring trade agree- 
ments promulgated by wholesaler in- 
valid, ineffective, and abandoned and 
for an injunction restraining wholesaler 
from attempting their enforcement 
against retailer, even if wholesaler was 
under a statutory duty to enforce its 
agreements and abandoned its rights 
thereunder by failing to discharge that 
duty, since price cutting by retailer 
would remain actionable under statute 
at the suit of any person damaged 
thereby including competing retailers. 
General Business Law, § 369-a et seq.— 
Stockman y. Wilson Distilling Co., 23 
N.Y.S.2d 510, 175 Mise. 314. 

The general purpose of the declara- 
tory judgment is to serve some practi- 
eal end in quieting or stabilizing an un- 
eertain or disputed jural relation either 
with respect to present or prospective 
obligations.—Stockman v. Wilson Dis- 
Buing Co., 23 N.Y.S.2d 510, 175 Misc. 


N.Y.Sup. In action for declaratory 
judgment regarding constitutionality of 
Education Law regarding licensing and 
qualifications of professional nurses, al- 
legation that applicant seeking license 
in August, 1938, was a resident of the 
state of New York since April 25, 1935, 
except during month of May, 1938, 
when she was sent to a case in New 
Jersey, disclosed that applicant was not 
a resident of New York for six months 
immediately prior to July 1, 1938, as 
provided by statute, so that applicant 
was not entitled to application for li- 
cense if statute was valid. Civil Prac- 
tice Act, § 473; Education Law, §§ 1375, 
Pariah v. Mangan, 24 N.Y.S.2d 


In action for declaratory judgment 
regarding constitutionality of Educa- 
tion Law regarding licensing of nurses 
and qualification of nurses, complaint 
alleging that applicant attempted to 
apply for license in February, 1940, 
that she was resident of New York 
and had resided in New York since ist 
day of January, 1939, and that prior 
to January, 1939, she resided in state 
of New York between January, 1937, 
and May, 1938, did not allege residence 
for six months immediately prior to 
January 1, 1938, as required by statute, 
so that applicant was not entitled to 
application for license if statute was 
valid. Civil Practice Act, § 473; Hdu- 
cation Law, §§ 1375, 1377.—Neyerlin y, 
Mangan, 24 N.Y.S.2d 19. 

In action for declaratory judgment 
regarding constitutionality of Wduca- 
tion Law relating to licensing and qual- 
ification of nurses, complaint which did 
not state grounds of refusal of public 
authorities to grant license or permit 
taking of examination, and did not 
point out specifically wherein the law 
exceeded legislative power or provisions 
of either Federal or State Constitutions 
claimed to be violated, did not allege 
facts sufficient to constitute a cause of 
action. Civil Practice Act, § 473; Hdu- 
eation Law, §§ 1375, 1377; Rules of 


ng possession of bank 
and without plaintiffs exercising 


“summary 


‘representative 


; cota Tea Co. v. Boland, 25 N.Y.S 


‘the statute pursuant to which the Stat 


Civil Practice, rule 106.—Neyerlin v. 
Mangan, 24 N.Y.S.2d 19 ~ 
_ N.Y.Sup. ‘ i 


Practice, rule 113.—Muldoon vy. Mid- — 
Bronx Holding Corporation, 25 N.Y.S. 
2d 36, 175 Mise. 700. : se BR 
In action for declaratory judgment, — 
where pleadings raise no substantial 
fact dispute, court may rule on plain 
tiffs’ motion and defendant’s cross-m 
tion for judgment on pleadings, with- _ 
out regard to moving affidavits, Ru 
of Civil Practice, rule 112.—Muldoon 
Mid-Bronx Holding Corporation, 25 
Y.S.2d 36, 175 Mise. 700. hy 
N.Y.Sup. An employer could not 
lify the object of the statutory limita 
tion upon the right to obtain judic 
review of an order of the State Lat 
Relations Board by instituting an- 
tion for a declaratory judgment to- 
termine validity of board’s diree 
that an election be held for the pi 
pose of determining proper bargaini * 
of employees. Labor | 
707—Great Atlantic Bi! oe 


Law, §§ 705, 


" 


Only where the constitutionality of 


Labor Relations Board is purporting t 
act or the applicability of that statute 
to the plaintiff or the subject matter is” 
sought to be adjudicated, so that the 
controversy relates to the power of th 
board to act at all, and a determin: 
tion in favor of the plaintiff wou 
render any further proceedings by the- 
board wholly superfluous, may an te 
tion for a declaratory judgment to test 
validity of board’s action be main: 
tained. Labor Law, § .707.—Great At- 
lantic & Pacific Tea Co. v. Boland, 2 

N.Y.S.2d 517. , E 


Where State Labor Relations Boari 
directed an election be held to deter 
mine whether meat cutters employed b 
chain store company wished to barg: oe 
as u separate craft and also subsequent ef) 
election or elections to select collectiv ; 
bargaining representative for employees | 
of company, the contentions by em-. 
ployer, that there was no evidence be- 
fore board of a controversy concern- 
ing the representation of the employees 
and that board’s determinations as to 
proper geographical unit and that mea 
eutters employed by chain store con 
stituted a separate craft. were unsu 
ported by any evidence, could not 
made the subject of an action by em-_ 
ployer for a declaratory judgment test- 
ing the validity of the board’s action — 
in directing such elections. Labor Law, | 
§ 705, subds. 2, 3; § 707.—Great F 
lantic & Pacific Tea Co. v. Boland, 25 — 
NYOS.2d. S17. (ieee ad 

Employer could not maintain an ae- 
tion for declaratory judgment to effect 
that decision of State Labor Relations © 
Board directing election to be held for 
purpose of selecting representative of 
employees for bargaining purposes was _ 
invalid on the ground that the board 
had violated statutory prohibition” 
against investigation of controversies 
between members of the same parent 
labor organization, since the only par- 
ties who could complain of such al- 
leged illegal interference by governmen- 
tal agency with internal union matters 
were the local unions involved in the 
controversy, who had following board’s 
decision entered into a stipulation re- 
solving: all such controversies. Labor 
Law, § 705, subd. 3.—Great Atlantic & 
ropjew Tea Co. v. Boland, 25 N.Y.S.2d 

Te: 

N.Y.Sup. An action instituted by 
corporation after its president had been ; 
convicted of conducting an employment Th 
agency without a license, to obtain a f 
declaratory judgment that proposed We 
changed method of doing business E 
would not require that license be ob- af 
tained by corporation as an employ- 
ment agency, would be dismissed on ; 
ground that remedy. of declaratory , 
judgment may not be invoked to deter- 
mine whether proposed acts constituted 
a violation of a penal statute. General 
Business Law, § 172.—Guide Hscort 


§ 57 


Service v. Moss, 26 N.Y.S.2d 25, af- 
, aE eeee 24 N.Y.S.2d 150, 260 App.Div. 
ws N.Y.Sup. The precipitation of rem- 
edy is the main function of a_declara- 
tory judgment.—Long Island Lighting 
Co. v. Maltbie,) 26 N.Y.S.2d 452, 176 
Mise. 1. 
The alleged undue burden of expense 
_ which would be imposed on utility by 
Public Service Commission’s mode of 
ene value of corporate stock owned 
y utility would not authorize mainte- 


o> 


¥ nance of action for judgment declar- 
: ing that method was arbitrary and be- 
yond commission’s power, and that 
eost of proceeding rendered inquiry 
confiscatory. Civil Practice Act, § 
1296, subds. 2, 8, 5.—Long Island 
Lighting Co. v. Maltbie, 26 N.Y.S.2d 


452, 176 Mise. 1. 
N.Y.Sup. Where borrower from li- 
censed lenders sought to have loan con- 
tracts declared void on ground that 
lenders charged a greater interest on 
their loans than was permitted by 
_ Banking Law, and lenders denied _ac- 
cusation and claimed to be entitled to 
judgment for unpaid portion of their 
' lJoans, a bona fide dispute existed be- 
tween parties over their jural rela- 
tions entitling them to a declaratory 
judgment, pursuant to authority con- 
ferred by Civil Practice Act. Banking 
Law, §§ 340 et seq., 352; Civil Prac- 
7g ‘tice Act § 473.—Hennessey v. Personal 


ee eNaY.S.2d 1012, 276 Misc. (201. 
ive N.Y.Sup. In action by city for de- 
' elaratory judgment, particularly with 
' reference to city’s right to enter into, 
- with certain union, a closed shop con- 
tract, which would affect all city em- 
_ ployees of the unified transit system, 
- certain transit employees would not be 
permitted to intervene, where city was 
willing and competent to protect inter- 
ests of all transit employees, including 
those seeking to intervene, and a de- 
termination of the main question in- 
volved would entirely dispose of the 
problems advanced by those seeking to 
intervene, since those seeking to inter- 
; vene were neither “interested parties’’ 
nor “necessary parties’ within con- 
—' templation of the Civil Practice Act. 
MeerCivil Practice Act, § 193, subd...3; § 
| .209.—City of New York v. Transport 
sh) pyrene Union of America, 28 N.Y.S.2d 
at 90. 
_N.Y.Sup. Where all material facts 
were admitted and only a question of 
law was presented in action for a 
y eclaratory judgment, the plaintiff 
te hould not have moved for a summary 
judgment, but for judgment on the 
pleadings. Rules of Civil Practice, 
rules 112, 113.—Tiernan Realty Co. v. 
. Title Guarantee & Trust Co., 28 N.Y.S. 
2d 920, 176 Misc. 1071. 
N.Y.Sup. Applications for declara- 
tory judgments are within sound dis- 
_eretion of the court.—Hall vy. Crailo 
Sweets, 29 N.¥.S.2d 381, 177 Mise. 120, 
epee 29 N.Y.S.2d 512, 262 App.Div. 


In stockholders’ derivative action 
_ wherein proposed counterclaim sought 
relief by way of declaratory judgment 
regarding rights of corporation under 

a contract of employment, application 

would be denied on ground that liti- 

gation of such matters might preju- 
dice right of proposed impleaded de- 
fendant to select his forum and right 
to a jury trial. Civil Practice Act, § 

271.—Hall y. Crailo Sweets, 29 N.Y.S. 

2da°381,. 177 Mise. 120, affirmed 29 N.Y. 

S.2d 512, 262 Apn.Div. 866. 

N.Y.Sup. In stockholders’ derivative 
n action against directors and_ officers, 
: eae whether ten-year statute of 

limitations or six-year statute of limi- 
tations was applicable was. academic 
and was not decided where, as to al- 
leged excessive bonuses, the defendants 
prevailed and as to miscomputation no 
recovery was sought for any miscom- 
putation beyond the six-year period. 
Civil Practice Act, §§ 48, 53.—Heller v. 
Boylan, 29 N.Y.S.2d 653. 

N.C. In action against drainage 
commissioners to recover on bonds is- 
sued by drainage district, commission- 
ers were not entitled to declaratory 


Finance Corporation of New York, 26 


‘ ‘ peta! y 
JUDGMENTS — 

‘ isa’ xe y 
judgment with respect to the financial 
affairs of district where bondholder 
was entitled to relief without reference 
to other questions pertaining to dis- 
trict.—Dry y. Board of Drainage Com’rs 
of Cabarrus County, Drainage Dist. No. 
6, 11 S.H.2d 148, 218 N.C. 356. 

N.C. Where testamentary trustees 
were named both as plaintiffs and de- 
fendants but charitable beneficiaries 
were named as parties and purpose of 
action was to determine the rights of 
all the parties with respect to property 
devised, a ‘“‘justiciable question’ was 
presented for decision under the De- 
claratory Judgment Act. Pub.Laws 
1931, ce. 102.—Johnson v. Wagner, 13 
S.E.2d° 419, 219 N.C. 235. 

Ohio App. An action for a declara- 
tory judgment to determine the valid- 
ity of a city ordinance may not be 
maintained by one who fails to show 
that his own rights, status, or other 
legal relations will be affected by the 
ordinance. Gen.Code, § _12102-2.— 
League for Preservation of Civil Rights 
& Internal Tranquility v. City of Cin- 
einnati, 28 N.H.2d 660, 64 Ohio App. 
195, appeal dismissed 27 N.H.2d 235, 
136 Ohio St. 561. . 

Ohio App. An action for declaratory 
judgment will/not be defeated merely 
because the plaintiff could have main- 
tained an action at law. Gen.Code, § 
12102-1 et seq.—Schriber Sheet Metal 
& Roofers v. Shook, 28 N.E.2d 699, 64 
Ohio App. 276. 

Where contractor engaged in con- 
structing building under contract. with 
owner, which provided that contractor 
should hire subcontractors, withheld an 
amount of money from a subcontractor 
on ground that owner withheld the 
same amount from the contractor be- 
cause of the negligent performance of 
the contract, petition for declaratory 
judgment construing the contract and 
determining the propriety of the deduc- 
tions, as among the three parties, stat- 
ed no cause of action against the own- 
er. Gen.Code, § 12102-1 et seq.—Schri- 
ber Sheet Metal & Roofers v. Shook, 
28 N.W.2d 699, 64 Ohio App. 276. 

The statute providing that in an ac- 
tion for declaratory judgment all per- 
sons shall be made parties who have or 
claim any interest which would be af- 
fected by the declaration, allows join- 
der only of those persons legally af- 
fected, and does not enlarge the pro- 
cedure as to joinder of parties defend- 
ant. Gen.Code, § 12102-11.—Schriber 
Sheet Metal & Roofers v. Shook, 28 
N.E.2d 699, 64 Ohio App. 276. 

Ohio App. A declaratory judgment 
action is not a proper mode of deter- 
mining sufficiency of legal defenses to a 
pending action.—Royal Indemnity | Co. 
v. McFadden, 29 .N.H.2d 181, 65 Ohio 
App. 15. 

OhioApp. The statute providing that 
a creditor, whose right of action does 
not accrue within nine months after 
date of appointment of executor or ad- 
ministrator, may present his claim at 
any time before the estate is fully ad- 
ministered, was of no substantive aid to 
plaintiffs in action in common _ pleas 
court against executors and distributees 
for a declaratory judgment construing 
the rights and liabilities of the par- 


ties under a lease to deceased, since 
statute prescribes a procedure to be 
had before the probate court. Gen. 


Code, § 10509-148.—Meek v. City Nat. 
Bank & Trust Co., 30 N.H.2d 347, 65 
OhioApp. 349. 

Ohio App. An executor of estate 
amounting to less than $500\was not 
justified in filing action for declaratory 
judgment on whether amount taken by 
surviving spouse was subject to costs 
and expenses of  administration.— 
Schmehl vy. Schmehl, 31 N.E.2d 259. 

Where suit or proceeding involving 
the same issues is already pending 
new petition for declaratory judgment 
should not be permitted.—Schmehl y, 
Schmehl, 31 N.E.2d 259. 

Ohio App. A petition alleging that 
plaintiff was owner of property which 
could be used for purpose of gambling, 
that city ordinance authorized seizure 
and destruction of instruments kept 
for purpose of gambling and praying 


‘for judgment declar ng 1c 
was insufficient in failing to plead an 
facts which would give rise to a righ 


duty relation between the parties which 


was in dispute and which thereby 
insecurity. Gen.Code, § | 
Driskill v. City of Cincinnati, 34 N.E.2d 
241, 66 Ohio App. 372. 

A declaratory judgment can be ren- 
dered only in cases where there is @ 
real controversy between adverse par- 
ties in a matter which presents a jus- 
ticiable dispute. Gen.Code, § 12102- 
2—Driskill v. City of Cincinnati, 34 
N.E.2d 241, 66 Ohio App. 372. 

Or. An allegation and denial that 
labor unions collected fees for purpose 
of creating funds to take care of sick 
and destitute members, and for other 
purposes, and evidence in stipulation of 
facts that there was reasonable cause 
to believe that unions had used funds 
to purchase guns, explosives, and like 
weapons or materials for use in connec- 
tion with labor disputes, did not dis- 
close a “justiciable controversy’, under. 
the declaratory judgment statute, with 
respect to the validity of statutory 
provisions against collection by the 
unions of fees for a fund in excess of 
legitimate requirements. Laws 1939, 
p. 8, § 4; Code 1930, § 2-1401 et seq.— 


American Federation of Labor vy. Bain, . 


106 P.2d 544, 130 A.L.R. 1278. | 
Mere difference of opinion as to the 
constitutionality of an act does not 
afford ground for invoking a judicial 
declaration having the effect of an 
adjudication. Code 1930, § 2-1401 et 
seq.—American Federation of Labor v. 
Bain, 106 P.2d 544, 130 A.L.R, 1278. 


In proceedings under the uniform | 


declaratory judgment statute to deter- 
mine the constitutionality of statute 
relating to labor disputes, injunction 
would not issue to restrain officials 
from enforcing the statute though pro- 
visions thereof were held unconstitu- 
tional, in absence of disclosure in the 
pleadings of threatened injury to any 
property rights of plaintiff. Code 1930, 
§ 2-1401 et seq.; Laws 1939, p. 7.— 
American Federation of Labor v. Bain, 
106 P.2d 544, 130 A.L.R. 1278. 

Or. ‘To invoke the extraordinary re- 
lief provided by the declaratory judg- 
ment act, there must be an actual con- 
troversy existing between adverse par- 
ties. Code 1930, 2-1401 et seq.— 
Bikey v. City of Portland, 109 P.2d 

In the absence of constitutional au- 
thorization, courts cannot render valid 
advisory opinions.—Hickey y. City of 
Portland, 109 P.2d 694. 

Where a motorist seeking a_ declar- 
atory judgment interpreting ordinances 
providing for parking meters conceded 
that the ordinances were valid and un- 
ambiguous, his complaint, alleging 
that he was uncertain as to his rights 
and duties thereunder and as to the 
effect on him and his property if he 
relied on his own _ personal parking 
meter installed on his automobile in- 
stead of using the city’s meters, was 
demurrable as not disclosing a “con- 
troversy” involving a justiciable ques- 
tion. Code 1930, § 2-1402, as amendéd 


by Laws 1933, ce. 14.—Hickey v. City | 


of Portland, 109 P.2d 594. 

The statute authorizing a declaration 
of the rights or status of any person 
affected by a statute, ordinance, ete., 
must be construed in the light of the 
absence of any constitutional provi- 
sion for advisory opinions. Code 1930, 
§ 2-1402, as amended by Laws 19383, ec. 
14._Hickey v. City of Portland, 109 
P.2d 594. 


In proceedings for a declaratory judg- 
ment, it is a jurisdictional prerequisite 
that the petition disclose a justiciable 
eontroversy. Code 1930; § 2-1401 et 
seq.—Hickey v. City of Portland, 109 
P.2d 594. 

Or. In declaratory judgment pro- 
ceeding, trial court had authority to 
grant executory or coercive relief on 
defendant’s petition for supplemental 
relief after entry of judgment.—Lowe 
vy. Harmon, 115 P.2d 297. ‘ 

The supplemental relief, contemplated 


aced plaintiff in position of peril or | 
Peccanys ‘ 12102-2.— 


by Uniform Declaratory Judgments Act 


a or es or 
sr coercive relief which may _ be 
ed by a petition in the same 
action and in same court in which the 
ie declaratory relief was granted. Jud. 
 *Code, § 274 

vy. Harmon, 115 P.2d 297. 

Pa, The Declaratory Judgment Act 
did not permit a proceeding for de- 
claratory judgment construing provi- 
sions of will where petition for judg- 
ment was presented to orphans’ court 
. after executors account had been filed 

+ and after an auditor had been appoint- 
ed, since jurisdiction of orphans’ court 

ad previously attached for purposes 
of distribution, and, in exercise of 
such jurisdiction, will was before the 

court for construction. 12 P.S. § 836. 
—In re Lochrie’s Hstate, 16 A.2d 133, 
340 Pa. 145. ‘ 
~ Pa. In action for declaratory judg- 

ment that corporate defendant’s option 
» under covenant in ed to purchase 

premises conveyed by it to plaintiff, if 
she decided to sell them, had _ termi- 
~ mated because of defendant’s failure to 
notify plaintiff of intention to exercise 
option, the petition, averring only that 
option had expired in opinions of plain- 
tiff and her counsel and not alleging 
that defendant had asserted any claim 
or that plaintiff had taken or contem- 
plated any steps which would be af- 
fected by what defendant thought, was 
properly dismissed as not presenting 

“actual controversy’? or ripening seeds 

thereof, but merely seeking decision of 

future rights in anticipation of event 
F which might never happen. 12 P.S. §§ 
A 831 et seq., 836, 847 et seq.—Kahn v. 
4 William Goldman Theatres, 17 A.2d 
2 340, 341 Pa. 32. Mes 
4 r Before granting petition for declara- 
; 
b 


Tae 


2 
i ‘ 
4 
: 

: 

: 


: 


 * tory judgment, court must reach con- 

clusion in exercise of judicial discre- 
f tion, for it is matter of discretion as to 
zi whether jurisdiction will be taken of 
/ any particular case. 12 P.S. §§ 831 
zs et seq., 836, 847 et seq.—Kahn v. Wil- 
liam Goldman Theatres, 17 A.2d 340, 


REk Metis BYR he 

-Merely advisory opinions are not 
af contemplated under Declaratory Judg- 
y ment Act, 12 PS. §§ 831 et seq., 836, 


847 et seq.—Kahn v. William Goldman 
Theatres, 17 A.2d 340, 341 Pa. 32. 


=, , Pa. In determining right to appeal 
from orphans’ court decree construing 
will, in proceeding for declaratory 
judgment, provision of | Declaratory 

- Judgments Act that all orders, judg- 

} ments and decrees under the act might 
i be reviewed as other orders, judgments 
and decrees were required to be read 
with Orphans’ Court Act provision lim- 


grieved by the definitive sentence or 
decree of any orphans’ court. 12 P. 
S. § 837; 20 P:S. § 2601.—In re Mus- 
ser’s Estate, 17 A.2d 411, 341 Pa. 1. 
In order to entitle parties to appeal 
from decree of the orphans’ court con- 
struing will in proceeding under De- 
claratory Judgments Act, the parties 
were required to bring themselves with- 
in the definition of “aggrieved parties” 
within Orphans’ Court Act provision 
limiting right to appeal to any party 
aggrieved by definitive sentence or de- 
cree of any orphans’ court. 12 PS. § 
CBU 202 Ss 2601.—In re Musser’s 
Bstate, 17 A.2d 411, 341 Pa. 1 


Pa.Super. Declaratory judgment ac- 
tion would lie to determine priority be- 
tween second mortgage which was exe- 
euted to husband and wife by the en- 
tireties, and was expressly made sub- 

ject to a first mortgage lien and a sub- 
sequent mortgage to bank which paid 
the first mortgage indebtedness and 
subsequently acquired the fee, where 
the husband alone executed an instru- 
ment purporting to postpone the lien of 
the second mortgage to that of bank 
and upon death of the husband second 
mortgage vested in wife as survivor, 
notwithstanding remedy of plaintiffs 
who were the executrices of the wife’s 
estate, by action to foreclose the sec- 
ond mortgage, which would be a com- 
plicated and slow remedy under the 


aw ef 


d,' 28 U.S.C.A. § 400.—Lowe | 


iting right to appeal to any party ag-' 


eq.— and 


invoked in cases where the judgment 
sought can be had as expeditiously in 
the ordinary course of legal procedure 
as it can under the Declaratory Judg- 
ment Act. 12 P.S. § 831 et seq.—Gram- 
bo v. South Side Bank & Trust Co., 14 
A.2d 925, 141 Pa.Super. 176. 

The purpose of enactment of the 
Uniform Declaratory Judgment Act was 
speedy determination of issues which 
would be delayed, to the possible injury 
of those interested if they were com- 
pelled to wait the ordinary course of 
judicial proceeding. 12 Ps. § 831 et 
seq.—Grambo v. South Side. Bank & 
pas Co., 14 A.2d 925, 141 Pa.Super, 


_Pa.Super. Whether mortgagee’s 
right to possession of premises under 
terms of mortgage was unaffected by 
the vesting of an indefeasible title to 
the land in county commissioners after 
tax sale was properly raised in a pro- 
ceeding under the Uniform Declaratory 
Judgments Act, notwithstanding that 
county might have brought ejectment 
or mortgagee might have ruled county 
commissioners to bring ejectment. 72 
fereen AER ergo ee 12 ee 
et seq. .—Day v. Ostergar 
21 A2d 586. 2 Bata 

Where there are antagonistic claims 
indicating imminent and inevitable liti- 
gation coupled with a clear manifesta- 
tion that a declaratory judgment will 
end the controversy, the :court may 
assume jurisdiction notwithstanding 
that plaintiff might have had the ques- 
tion determined under another statute 
providing a special form of remedy, 
since under general powers, it is a 
matter of judicial discretion whether 
jurisdiction will be taken in any par- 
ticular case. 12 P.S._ §§ 831 et seq, 
836.—Day v. Ostergard, 21 A.2d 586. 

Where parties, by agreement, sub- 
mitted to jurisdiction of court in de- 
claratory judgment proceeding, they 
were bound by the statutory regula- 
tions applicable to it. 12 P.S. § 841.— 
Day v. Ostergard, 21 A.2d 586. 

Pa.Com.Pl. In declaratory judgment 
practice, itis a matter of judicial dis- 
eretion whether or not jurisdiction will 
be taken of any particular case, that 
a proceeding to obtain such a judg- 
ment will not be entertained where 
the court lacks jurisdiction of the sub- 
ject-matter involved, or where another 
statutory remedy has been specially 
provided for the case in hand, and that 
jurisdiction will never be assumed un- 
Jess the tribunal appealed to is -satis- 
fied that an actual controversy, or the 
ripening seeds of one, exists between 
the parties, all of whom are sui juris 
and before the court, and that the dec- 
Jaration sought will be a practical help 
in ending the controversy.—Pennsyl- 
vania Mfgr’s Ass’n Casualty Ins. Co. v. 
Mack, 41 D. & C. 629, 30 Del.Co. 301, 

In such proceedings the court will not 
decide future rights in anticipation of 
an event which may not happen, but it 
will wait until the event actually takes 
place, unless immediate decision is nec- 
essary, in order to determine present 
rights and even then such rights will 
not be determined unless all parties 
concerned are present and ready to 
proceed in the case, so that the judg- 
ment rendered will make the issues in- 
volved res judicata in the full sense of 
that term.—Pennsylvania Mfgr’s Ass’n 
Casualty Ins. Co. v. Mack, 41 D. & C. 
629, 30 Del.Co. 301. 

Where an insurance company seeks to 
avoid liability upon its policy on the 
ground that the insured had not com- 
plied with the provisions of the policy 
by lack of co-operation or otherwise 
the burden is on the company to aver 
and prove facts which show that the 
conduct of the insured caused substan- 
tial prejudice and injury to it.—Penn- 
sylvania Mfgr’s Ass’n Casualty Ins, Co. 
vy. Mack, 41 D. & C. 629; 30 Del.Co. 301. 

Pa.Com.Pl, Under order of Orphans’ 
Court, real estate of decedent was sold 
at private sale for payment of debts 


-ment, the Court lacks jurisdiction wher 


Pee fia ee Bh | : ; 
was bought in by nominal purch 
er who thereupon conveyed title 
certain of the heirs, several other h irs 
not appearing in proceedings. The new 
owners then agreed in writing to sell — 
the property to another purchaser who 
made a down payment, but, after 
amination, refused to take title, ch 
lenging the regularity of the Orphans’ — 
Court sale and demanding return of th 
down payment. Plaintiffs filed petition 
for declaratory judgment. Held, that, , 
under the circumstances and as the as-— v1 
sumption of jurisdiction in such cases 
is a matter of judicial discretion, Com- 
mon Pleas will refuse request for a 
declaratory judgment. To act on such 
question would be to pass collaterally — 
on validity of proceedings in Orphans’ 
Court which had proper jurisdiction in 
the proceedings before it. Court 
refuse to become an insurer of real 
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Pa.Com.Pl. A, 
having entered judgment. on note of 
B, an individual, August 5, 1939, issued 
execution by virtue of which the sheriff 


automobile and 
Thereupon C, 
on August 11, 1939, served written 
tice on sheriff that it “had a v; 
claim against same automobile by rea 
son of a contract and bill of sale of © 
August 8, 1939,” and on August ae ,. 
1939, served a second such notice on — 
him that the automobile “must be sold 
subject to its, C’s, lien recorded on cer- | 
tificate of title,” which, however, was — 
not delivered to C until August 14, 
1939. A, as plaintiff, petitioned for — 
declaratory judgment against C and the © 
sheriff only. Held, that petition f 
declaratory judgment di 
missed, as two of the parties in inter-— 
est, the Secretary of Revenue and B, the 
owner of the automobile, were not 
joined in the action. 


The parties have 
adequate remedy under the law as con- 
ferred by Act of June 16, 1836, P.L. 
755, Sections 86 and 87, 12 P.S. § 
2661, 2663.—Scranton Finance “Co. 
Personal Finance Co., 41 Lack.Jur. 133. 
In proceedings for declaratory judg 


action join in request for judgment. 
Personal F 


Scranton Finance Co. y. 

nance Co,, 41 Lack.Jur. 133. fd 
Pa.Com.Pl. In declaratory judg- 

ments it is a matter of discretior 


whether or not jurisdiction will be tak- 
en of any particular case.—Moore 
Pugh, 27 North. 332. . 

An actual controversy, or the ripen- ~ 
ing seeds of one, is essential to obtain- _ 
ing the declaration sought.—Moore y. 
Pugh, 27 North. 332. . oie 

A declaratory judgment will not be — 
entered where such declaration would ~ 
be merely advisory and would not ad- inh 
judicate the rights of all the parties in | 
che matter.—Moore v. Pugh, 27 North. — 

‘ Ae to: 
Where a deed: contains an alleged ~ 
easement and the answer to the peti-— 
tion sets forth prescriptive rights over | 
a period of twenty-one years, the rights — E 
of all the parties interested in such’ 
easement cannot be adjudicated in a 
declaratory judgment.—Moore y. Pugh, r 
27 North. 332. ; % 

Pa.Com.Pl. A petition praying for a 
declaratory judgment which does not 
show that an actual controversy or the 
ripening seeds of one exist or are in- 
evitable or imminent, between parties 
all_of whom are before the court, will 
be dismissed.—In re Fire Dept. of City 
of York, 55 York 57. 

On a petition praying for declara- 
tory judgment on several questions, 
judgment was given on one question 
and the petition was dismissed as to 
the other questions.—In re Fire Dept. 
of City of York, 55 York 57. 

Tenn. A declaratory judgment may 
be refused where if rendered it would 
not terminate the uncertainty or con- 
troversy giving rise to the proceedings. 
Code 1932, § 8840.—Commercial Casu- 


al 
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: alty Ins. Co. v. Tri-State Transit Co. 
« of Louisiana, 146 S.W.2d 135. 

In action for declaratory judgment 
concerning liability of insurer on li- 
ability policy covering a bus, wherein 
bill left it a matter of uncertainty con- 
eerning whether bus company was in- 
terstate motor carrier, and policy was 
not exhibited with bill so as to enable 
court to ascertain whether policy was 
conditioned as required by the Federal 
Motor Carrier Act, bill was properly 
‘dismissed on ground that rkansas 
- residents who had procured judgments 
against the bus company were not 
ary made parties, since if the company was 
an interstate motor carrier, and_ the 
policy was conditioned as required by 
the act, the Arkansas residents were 
_ “necessary parties’ to the action. Code 
~ 1932, § 8835 et seq., §§ 8840, 8845, 49 
U.S:CiA. § 315—Commercial Casualty 
_ Ins, Co. v. Tri-State Transit Co, of 
' Louisiana, 146 S.W.2d 135. 

} Tenn.App. A decree awarding recov- 

ery of health benefits, and holding as a 
condition precedent to such recovery 
_ that policy was a valid, subsisting ob- 

ligation, was not improper as a ‘“‘de- 
-claratory judgment”, though facts were 
controverted.—Phifer' v.. Mutual Ben. 
$ Hee sied Accident Ass’n, 148 S.W.2d 


A declaratory judgment cannot be 
rendered upon a disability policy so 
as to foreclose right to disability grow- 
ing out of future and contingent find- 
- ings, and insured may recover judg- 
‘ment only for monthly benefits during 
time of total disability and confinement 
to bed.—Phifer v. Mutual Ben. Health 
_ & Accident Ass’n, 148 S.W.2d 17. 

te ‘Tenn.App. A declaratory judgment 
construing language in a deed was 
@ proper, notwithstanding that suit for 
declaratory judgment was not com- 
- menced until approximately 30 years 
. after deed was executed, where record 


presented a real controversy between 
_ the parties. Code 1932, § 8835 et seq. 
-»  —Clarke v. Walker, 150 S.W.2d 1082. 
-  ¥ex.Civ.App. Courts do not sit to 
decide mere abstract questions of law, 
but to redress grievances and prevent 
'_-wrongs.—Davis v. First Nat. Bank of 
5 Waco 145 S.W.2d 707, error granted. 
} Tex.Civ.App. A declaratory judg- 
ment is not authorized in Texas.—Fine 
7 oy; Pratt, 150 S.W.2d 308. 
In Texas there is no cause of action 
recognized by law merely to. establish 
-\ proper construction of a contract, in 
absence of claim for any other relief. 
 —Fine v. Pratt, 150 8.W.2d 308. 
 Tex.Civ.App. Question whether writ 
of sequestration was wrongfully sued 
out was not “moot” in trespass to try 
title where proof failed to disclose that 
title passed out of defendants.—Gordon 
sg at Realty Co., 153 S.W.2d 


a 


Utah. Under provision of the declar- 
atory judgment statute that if a stat- 
ute or state franchise or permit is al- 

leged to be invalid, the Attorney Gen- 
eral shall be served with a copy of the 
proceeding and be entitled to be heard, 
_ Attorney General had right to be and 
should have been served in declaratory 
judginent ‘action against the Liquor 
Control Commission for construction 
and determination of the constitution- 
ality of the Liquor Control Act. Rey. 
$t.1933, 104-64-1 to 104-64-13, 104-64- 
.11; Laws 1935, c. 43, as amended.— 
Hemenway & Moser Co. v. Funk, 106 
ea ent,c0. 


vt. In action for declaratory judg- 
' ment, determining that gasoline ailing 
station in residential district would be 
nuisance per se, complaint was defec- 
tive in respect to allegation of viola- 
‘tion of town ordinance declaring public 
nuisance to be occupation or use of 
property which will annoy, injure or 
endanger safety, health, comfort, or 
repose of any considerable number of 
persons, in absence of allegation that 
proposed station would annoy, ete., 
any one except plaintiff. P.L. 1589- 
are neberlin v. Hatch, 15 A.2da 
- In action for declaratory judgment, 
determining that gasoline filling station 
in residential district would be aui- 
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sance per se, allegation of complaint 
that operation of station would produce 
dense smoke in violation of town or- 
dinance was insufficient, in absence of 
allegation that station would be op- 
erated in different manner than other 
stations of like nature, as it is not mat- 
ter of common experience that dense 
smoke necessarily accompanies such 
operation. P.L. 1589-1604.—Chamber- 
lin v. Hatch. 15 A.2d 586. 

Va. Under the declaratory judgment 
statute, it is as much incumbent upon 
an alleged wrongdoer to assert his 
rights in a court of law as it is in- 
cumbent upon one whose alleged rights 
are being violated to assert them in 
a court of equity, and after knowledge 
that a controversy has arisen the du- 
ties of the respective parties are re- 
ciprocal. Code 1936, § 6140a.—Mullins 
v. Morgan, 10 S.E.2d 593. : 

Wash. A hotel’ company’s complaint 
alleging that company employed eight 
or more persons in 1937 and 1938, and 
that company regularly employed sev- 
en persons during each week of 1939, 
and that Commissioner .of Unemploy- 
ment Compensation declined to termi- 
nate company’s jcoverage under, the 
act for the year°1940, pursuant to com- 
pany’s written application made under 
the Unemployment Compensation Act, 
as amended in 1939, stated cause of ac- 
tion for judgment declaring company’s 
rights under the act as amended in 
1939. Rem.Rev.Stat. §§ 784—1 to 784— 
17;, Laws 1937, p. 609, 19(f), and 
page 590, § 8(b), as amended by Laws 
19S 9s, <DevSod, 6.—Shelton Hotel Co. 
v. Bates, 104 P.2d 478. 

Wash. An action by city employee, 
for himself and other such employees 
eligible for pensions, to determine va- 
lidity and constitutionality of city pen- 
sion ordinance, is proper case to be 
brought under Declaratory Judgment 
Act. Rem. Rev.Stat. § 784—1 et seq.— 
Ayers v. City of Tacoma, 108 P.2d 348. 


Wash. A complaint by wholesale 
dealers in candy that act regulating 
manufacture and distribution of candy 
and other confectionery products was 
unjustly discriminatory and that prose- 
cutions of such dealers for alleged vio- 
lation of act were imminent stated a 
proper case for entry of a “declaratory 


Sl 
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judgment” under Declaratory Judg- 
ment Act. Laws 1939, ec. 112; Rem. 
Rev.Stat. 784—1 et seq.—Bauer vy. 


§ 
State, 110 P.2d 154. 
Wash. A person cannot by a declar- 
atory judgment action challenge con- 


. Stitutionality of statute, unless it ap- 


pears that such person will be directly 
damaged in person or in property by 
enforcement of such statute. Rem.Reyv, 
Stat. §§ 784—1 to 784—17.—De Cano v. 
State, 110 P.2d 627. 

A declaratory judgment action must 
be adversary in character, and must in- 
volve a present and actual, as distin- 
guished from a possible or _ potential, 
controversy between the parties. Rem. 
Rev.Stat. §§ 784—1 to 784—17.—De 
Cano y.-State, 110 P.2d 627. 


A nonprofit corporation having na- 
tive Filipino membership and owning 
no realty and not having contracted for 
purchase of realty, but having as a 
purpose the acquisition of land for 
clubhouse, could not maintain declara- 
tory judgment action to obtain adjudi- 
eation of validity of anti-alien land 
law, since there was no “actual con- 
troversy” because such law did not 
directly affect or threaten corporation’s 
rights and would do so at some inde- 
terminate time in the future only in 
the event that corporation should ac- 
quire or enter into contract to acquire 
realty. Rem.Rev.Stat. §§ 784—1 to 784 
—17, 10581-10588—De Cano y. State, 
110 P.2d 627. 

_ Wash. A -declaratory judgment ac- 
tion is proper to predetermine the 
rights of financially interested taxpay- 
ers under tax law.—Texas Co, y. Cohn, 
112 P.2d 522, followed in Inland Hm- 
pire Refineries v. State, 112 P.2d 541 
and Montana Headlight Oil Co. v. State, 
112 P:2d 541. 

Wash. The courts will not entertain 
a bill in equity, nor a petition for a 
declaratory judgment designed to call 


MELAS freak Be Us 
for decision of the case for t 
mination of which a specia 
method has been provided.—M 
v. Bates, 114 P.2d 995. |. is ae 

The Unemployment Compensation Act 
sets up a complete and exclusive statu- 
tory procedure for the determination — 
of the rights and liabilities arising 
under it, and a bill in equity and 
petition for a declaratory judgment 
\to determine rights of alleged employee 
under the act would not lie. Rem.Rey. 
Stat. § 9998—101 et seq.—Mulhausen v. 
Bates, 114 P.2d 995. nine 

Wash. In action brought by wife 
during husband’s lifetime to set aside 
voting trust agreements executed by 
husband which transferred control of 
stock which was community property, 
court need not dispose of problem. 
which would be created by husband’s 
death before expiration of the agree- 
ments, where husband’s life expectancy 
was uncertain and husband would 
probably attempt to terminate the 
trusts before their expiration date.— 
Hanley v. Most, 115 P.2d 933. 

Wis. In preferred stockholders’ aec- 
tion against corporation for declaratory 
judgment determining proper distribu- 
tion of defendant’s assets to such stock- 
holders and respective rights of pre- 
ferred and common stockholders in 
such assets, stipulated facts and un- 
contradicted evidence held to sustain 
trial court’s findings that defendant’s 
management proceeded with liquidation 
of defendant in good faith and as 
rapidly as possible without undue sac- 
rifice or waste, and that all parties in 
interest treated defendant as being in 
complete liquidation.—Hull v. Pfister & 


Vogel Leather Co., 294 N.W. 18, 235 
Wis. 653 
Wis. A “moot case” is one in which | 


it is sought to get a judgment on a 
pretended controversy when in, reality 
there is none, or a decision in advance 
about a right before it has been actu- 
ally asserted and contested, or a judg- 
ment upon some matter which, when 
rendered, for any reason, cannot have 
any practical legal effect upon a then 
existing controversy.—Thoenig vy. City 
Poi oa: 294 N.W. 826, 236 Wis. 

Wis. On motion for leave to file pe- 
tition for writ of prohibition and for 
declaratory judgment against respond- 
ent. as county judge in probate, with 
regard to proceedings concerning a will, 
prayer for declaratory judgment could 
not be considered where only parties 
before Supreme Court were petitioner, 
who was decedent’s husband, and re- 
spondent, as county judge in probate, 
and executors and trustees, who were 
“interested parties,” were not parties 
to action. St.1939, § 269.56(11).—State 
ex rel. Joyce v. Farr, 295 N.W. 21, 236 
Wis. 323. 


Wis. In action by town for declara- 
tory judgment, complaint alleging that 
county acquired tax title to lands, 
leased them to state conservation com- 
mission, and claimed to own them, 
though it merely held as trustee with 
duty to sell and account to town, pre- 
sented no justiciable issue except con- 
struction of statute governing county’s 
duties upon taking tax deed. St.1939, 
§§ 74.44, 75.36, 89.37(4) (ec) (d).— 
Town of Remington v. Wood County, 
298° N.W.; 591,283 Wis. 172, 
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N.C. The trial court’s refusal to 
insert in its judgment in detail reasons 
upon which nonsuit was granted or to 
insert therein excerpt from minutes 
of clerk of superior court was not er- 
‘ror.—Gettys v. Town of Marion, 10 S. 
H.2d 799, 218 N.C. 266. 

Or. Opinion of circuit court in di- 
vorce proceedings was not part of the 
judgment roll and was not an “order” 
nor part of the record, and possessed 
no legal efficacy. Code 1930, § 7-301. 
—Goodman v. oe smny 105 P.2d 1091. 
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U.S.S.C.. Participation by an assignee 
in a suit by laborers and materialmen 
brought in the name of the United 
States under Act Aug, 13, 1894, ag 
amended by Act Feb. 24, 1905, 40 U.S. 
C.A. § 270, is not a filing of a claim 


udgment for 

is Or on a | that the assignment 
Me ; invalid.—Illinois Surety Co. v. U. 
S., 36 S.Ct. 321, 240 U.S. 214, 60 L.Ha. 
609, modifying, 215 F. 334, 131 C.C.A. 
476, error granted 215 F. 1007, 131 
C.C.A. 666. ; 

_D.C.Fla. In class suit under Fair 


Labor Standards Act by an employee 


as representative of same class of em- 
ployees to which he belongs, no judg- 
ment could be entered in favor of any 
employee against employer under pro- 
visions of act for any specific sum of 
money unless such employee was ei- 
ther a party to the suit, or had ex- 
pressly designated some one to repre- 
sent him in the suit, or had inter- 
vened in the suit. Fair Labor Stand- 
ards Act § 1 et seq., 29 U.S.C.A. § 201 
et seq.—Brooks vy. Southern Dairies, 
38 F.Supp. 588. 

Ala. A case cannot begin against one 


defendant and end with a judgment 


solely against a new party without the 
latter’s consent, but such situation does 
not arise until the evidence is in if the 
plaintiff contends that both parties are 
liable.—McKelvey-Coats Furniture Co. 
v. Doe, 198 So. 128. 

Cal.App. Where county auditor and 
county treasurer were not made par- 
ties defendant to an action against the 
county, no judgment could be rendered 
against such officers.——Lloyd v. Los 
Angeles County, 107 P.2d 622, 41 Cal. 
App.2d 808 

Where county auditor and county 
treasurer were not made parties to a 
judgment creditor’s action against 
county to collect fund due plaintiff's 
judgment debtor by virtue of a judg- 
ment against the county, and in favor 
of the judgment debtor, a judgment 
which ordered payment of such fund 
by county auditor to county clerk to be 
by clerk paid to plaintiff was unau- 
thorized because a judgment against 
county can only be paid by auditor 
and treasurer who were therefore “nec- 
essary parties” defendant to the action. 
—Lloyd v. Los Angeles County, 107 P. 
2d 622, 41 Cal.App.2d 808. 

Cal.App. A judgment may not be 
rendered either against Sr in favor of 
one who is not a party to the action.— 
Hutchinson vy. California Trust Co., 111 
P.2da 401, : 

App.D.C. Where property was held 
by mother and three children as ten- 
ants in common, a lease executed by 
mother alone was invalid as to the 
children and could not be specifically 
enforced ag to them in suit against 
the mother alone.—Thalis v. Wurde- 
man, 121 F.2d 70. 

Il.App. The rule in cases of ‘‘mis- 
nomer’’, that where the real party in 
interest and the one intended to ‘be 
sued is actually served with process, 
even under a wrong name, he must take 
advantage of the misnomer by plea in 
abatement, or be concluded by a judg- 
ment against him, is not applicable 
where a different party, against whom 
a judgment is rendered, was not a 
party to the suit.—Goff v. Will Coun- 
ty Nat. Bldg. Corporation, 35 N.EH.2d 
718, 311 Ill.App. 


Mich, Where trial court did not 


have before it all parties concerned in 


allegedly spurious deed, the court was 
without jurisdiction to remove the deed 
as a cloud on plaintiff’s title—Goldberg 
v.. Goldberg, 295 N.W. 194, 295 Mich, 
38 


Mo.App. The rights of no one can 
be passed on, in person or estate, with- 
out an opportunity to be heard.—Hock- 
en vy. Allstate Ins. Co., 147 S.W.2d 182. 

Neb. The district court was without 
authority to determine issue not plead- 
ed and render judgment thereon in 
action where one of parties to judgment 
was not party to action nor before 
court, and such judgment must be re- 
versed on appeal by party against whom 
judgment was _ rendered.—Clark  v. 
Clark, 297 N.W. 661, 

N.M. Where mortgagor was not par- 
ty to suit by mortgagee and successor 
mortgagee to set aside tax deed, the in- 
terests of mortgagor as between mort- 
gagor and holder of the tax title could 


HA 
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N.Y.App.Div. Where written sub- 
mission of controversy concerning jus- 
tification for discharge of an employee 
was entitled an- arbitration between 
employer and union and a dispute ex- 
isted concerning whether the subject 
matter of the arbitration was a labor 
dispute or employee’s contract rights, 
entry of judgment against the em- 
ployee was improper and the order en- 
tered in the case should recite all the 
proceedings had and direct that the 
award be confirmed and that the em- 
ployer have judgment against the 
union accordingly.—Steinberg v. D. L, 
Horowitz, Inc., 25 N.Y.S.2d 630, 261 
App.Div. 380. 

Tex.Civ.App. Where one of defend- 
ants in action for balance due on pur- 
chase price represented by an oil pay- 
ment for assignment of oil and gas 
lease was, with consent of all parties, 
dismissed from suit, no judgment could 
thereafter be rendered against such de- 
fendant for amount found to be due 
and payable from an assignment relat- 
ing to certain part of the tract in- 
volved, because such defendant was no 
longer before trial court when case 
was tried and judgment rendered.— 
Arcadia Refining Co. v. Cook, 146 S.W. 
2d 767. 
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Ala. A judgment for or against a 

person, not at the time in life, is void. 
—Martin v. Cothran, 200 So. 609, 240 
Ala. 619. 
__N.Y¥.Sup. The statute. directing that 
if either party to an action dies after 
an accepted offer to allow judgment 
to be taken or after a verdict, report, 
or decision, but before final judgment 
is entered, the court must enter final 
judgment in the names of the original 
parties, igs in derogation of the com- 
mon law and must be strictly con- 
strued. Civil Practice Act § 478.—Nich- 
olson v. McMullen, 28 N.Y.S.2d 287, 176 
Misc. 693. 

A judgment by default is not an 
“accepted offer to allow judgment” 
within statute directing that if either 
party dies after an accepted offer to 
allow judgment to be taken, but before 
final judgment is entered, the court 
must enter final judgment in names of 
original parties, but that phrase re- 
fers to the procedure under statute au- 
thorizing a defendant to offer to allow 
plaintiff to take judgment against him 
for a sum specified with costs. Civil 
Practice Act, §§ 177, 478.—Nicholson v. 
MeMullen, 28 N.Y.S.2d 287, 176 Mise. 


Even if stipulation executed by all 
parties to an action was equivalent to 
an offer of judgment under statute, 
plaintiffs were not entitled to judgment 
against defendant in names of original 
parties under statute directing that if 
a party dies after an accepted offer to 
allow judgment to be taken but be- 
fore final judgment is entered, the 
court must enter final judgment in 
names of original parties, where stip- 
ulation contemplated that judgment 
,could be taken only in event of default 
in defendant’s lifetime, and defend- 
ant at his death was not in default. 
Civil Practice Act, §§ 177, 478.—Nichol- 
son v. McMullen, 28 N.Y.S.2d 287, 176 
Mise. 693. 


The purpose of the statute directing 
the entry of final judgment in names 
of original parties was to permit entry 
of judgment after the death of a party 
in names of original parties, where be- 
fore death of party judgment could 
have been entered against thim, and 
where nothing remains to be done ex- 
cept the ministerial act of entering 
judgment, and it was never intended 
to allow a judgment to be entered 
against him which could not have 
‘been entered in his lifetime. Civil Prac- 
‘tice Act, 478.—Nicholson vy. McMul- 
len, 28 N.Y.S:2d 287, 176 Misc. 693. 

N.Y.Sur. Except in extremely. un- 
usual circumstances, a judgment cannot 
‘be entered against a dead person.—In 


re Van Nostrand’s Will, 29 N.Y.S.2d 
857, 177 Misc. 1. 
Or. Where defendant died after 


trial judge rendered written opinion 


fact, conclusions of law, and final de 


on the merits, but before findings 0 
cree were rendered and entered, t 
decree was not void. O.0.L.A. § 1 
311.—Adams y. Perry, 111 P.2d 838. — 
_ Pa.Com.Pl. A judgment entered by 
confession on a note after the plaintiff’ 
death ig erroneous and unless cured by ~ 
amendment, may be fatal.—Bautsch to . 

Use of Schlear v. Bubbenmoyer, 32 

Berks 233. f Nae 
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Cal.App. 


Where two minors and 
their mother commenced an action for 
wrongful death, the court’s right to 
enter a judgment in favor of mother 

and one minor was not abridged by 
the death of other minor.—Liuzza vy. 
Bell, 104 P.2d 1095. iene e 
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commissions proceeds from res 


property were to be divided equa 


the parties of the second part, tria 
court properly rendered a joint rathe 
than a solidary judgment against the 
defendants for amount due wife ‘as her 
share of profits. Civ.Code, art. 2093.— — 
Byrd v, Babin, 200 So, 294, 196 La... 
Mont. A suit in assumpsit can b 
brought against two defendants Jou 
ly for goods, wares, and merchan lise 
delivered to them, and recovery can be 
allowed against only one defendant o: 
theory of original promise of such de- 
fendant to pay for goods, wares, and — 
merchandise.—McCay v. Butler, 11 
2.517. “ 

vt. Where seller sued lessor and 
lessee under farm lease to recover for 
merchandise delivered to lessee, lack of 
evidence fairly and reasunably tending 
to show that lessor was either a pa 
ner or a joint contractor, did not aff 
verdict against lessee. P.L. 1628. 
Ean obnson & Co. v. Marsh, 15 


Rules, rule 38, § 3.—Barkman y. 
tague, 298. N.W. 2738, 297 Mich. 538. 
Under. declaration charging specific 
acts of negligence by each of two de- 
fendants, and alleging such negligence — 
concurred in causing personal injury 
to plaintiff, the discharge by trial 
court of one defendant in point of 
law did not preclude a verdict and ~ 
judgment against the other defendant. 
—Barkman v. Montague, 298 N. 
273, 297 Mich. 538. 


ciation nowhere appeared in plaintiff's 
main instruction in malpractice action — 
as a defendant, although names of phy- 
sicians employed by association to ren- 
der medical services and name of as- 
sociation did appear, verdict and judg- 
ment for plaintiff could affect trustee 
only in her representative capacity 
and could not be against her personal-_ 
ly, and judgment was effective only as | 
against association and physicians per-~ 
sonally, jointly, and severally, and was 
not enforceable as against  trustee’s 
private property but only as against 
assets of association.—Baird v. National © 
Health Foundation, 144 S.W.2d 850. =i 
Ohio App. Where all tortfeasors are 
liable for entire harm, the injured 
person may maintain an action against 
one or any number of tortfeasors and 
may obtain a judgment against any one 
or any number for full amount of 
harm, although no more than one 
satisfaction can be obtained for the 
harm.—Smith v. Fisher, 32 N.H.2d 561. 
Pa.Super. Where, in automobile | 
owner’s action against truck owner, au- 
tomobile owner’s wife who was driving 
automobile and her guest were made | i 
additional defendants and jury returned ; 
verdict for automobile owner against 
truck owner, the entry of judgment on 
whole record in favor of the addition- 
al defendants was not the entry of a 
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Ca 
‘judgment notwithstanding verdict’ 
but in accordance with the verdict and 
was in accordance with purpose of stat- 
ute giving court authority in action in 
which two or more defendants are 
averred to be jointly liable to dismiss 
the action as to some and proceed 
against others. 12 P.S. §§ 141, 681, 682, 
685, 686.—Carroll v. Kirk, 19 A.2d 584. 
..- 144 Pa.Super. 211. 
rot § 74 ee 
“ak Mo.App. Where plaintiffs sue joint- 
ly, they must all show an obligation 
ef defendant to them jointly, and not 
i individually, or none can recover, and 
_ proof of obligation to less than all 
+ would be “variance” with the obliga- 
tion pleaded.—Dietrich vy. Mothershead, 
150 S.W-2d 565. 
' Tex.Civ.App. Judgment in favor of 
7 plaintiff against partnership and against 
individuals was construable as a “joint 
and severable judgment” against the 
members of the partnership, and was 
not void on ground that it was against 
- the partnership firm and not against 
the individial members thereof as part- 


- ners.—Cage Bros. v. Whiteman, 153 
E S.W.2d 727. 
3 ¢ § 75 
oh - N.Y.Sup. Where cause of action 


against one defendant for negligence 
and cause of action against another de- 
~ fendant for breach’ of warranty were 
‘both predicated upon the same tortious 
act, a judgment against defendant sued 
_ for negligence and in favor of defend- 
as ant sued for breach of warranty was 
--~—s« jneonsistent and would be reversed, and 
va new trial would be granted.—Lang- 
j ag san vy. Loft’s Inc., 25 N.Y.S.2d 318. 


mobile 
 darily, and after having dismissed her 
suit as to the owner of the automo- 
bile, with a -reservation of her rights 
against partnership owning taxicab, 
she was entitled to judgment against 
the partnership and_ the _ individual 
members thereof.—St. Pierre v. Nation- 
_ al Casualty Co., 2 So.2d 93. 

- Pa.Suner. The statute authorizing 
court in actions in which two or more 
defendants are averred to be jointly 
_ liable to dismiss the action as to some 
and proceed against the others applies 
to additional defendants who are 
brought on the record by scire facias 
- proceeding where the original defend- 
ant alleges that they are jointly liable 
with him. ‘12 P.S. §§ 141, 685, 686.— 


et 
oir 


Bao super. 211. 
ny ws § 80 
Ala. Relief can be granted only on 
allegations and proof and proof will 
never be allowed to supply omissions 
or defects in the allegations.—Brue v. 
Vaughn. 2 So.2d 396. 
Fla. Where sufficiency of declaration 
of automobile occupant to state a 
eause of action against automobile own- 
er under “respondeat superior’ doctrine 
was challenged in several ways by de- 


v fendant automobile owner and_ eyi- 
dence adduced did not prove omitted 
essential allegations of fact to state 


such doctrine, judgment against auto- 
mobile owner was improper.—McDoug- 
Hoeeald y. Couey, 200 So. 391. 
_ Ky. In action for damages for cut- 
‘ting of timber from and _ trespassing 
“upon plaint.ff’s land by defendants, 
the pleadings sustained judgment for 
plaintiff—Feltner v. Smith, 143 S.W. 
2d 505, 283 Ky. 783 

La.App. In action for death of and 
injury to occupants of automobile 
struck by truck, where citation to in- 
surer was served on Secretary of State 
and insurer challenged validity of serv- 
ice and jurisdiction of court through 
-declinatory exceptions which were over- 
ruled but at no time thereafter did in- 
surer answer or suffer judgment by 
default to be taken, judgment against 
insurer on the merits was void. Code 
Prac. art. 359.—Rector v. Allied Van 
Lines, 198 So. 516. 

Tex.Com.App. Pleadings are not re- 
quired to support an agreed or nego- 


a cause of action against owner under. 


\ 


“a J i i gas bike ity) aes BE fea i van . 


‘ 


“JUDGMENTS 


‘ ‘ ‘ wh 
tiated judgment.—Mullins v. Thomas, 
150 S.W.2d 83, 1386 Tex. 215, reversing 
Thomas vy. Mullins, 127 S.W.2d 559. 

Tex.Civ.App. A judgment not sup- 
ported by pleadings is fundamentally 
erroneous. Vernon’s Ann.Civ.St.: art. 
een Des gg vy. Smith, 148 S.W.2d 
25, 

A judgment supported by evidence, 
but not. by pleadings, is as fatally de- 
fective as a judgment supported by 
pleadings, but not by evidence—Ru- 
dolph vy. Smith, 148 S.W.2d 225. 

Tex.Civ.App. Evidence, however ad- 
duced, when ther® are no pleadings to 
support it, will not support a judg- 
ment.—Lone Star Gas Co. v. Holifield, 
150 S.W.2d 282. 

Tex.Civ.App. Where railroad’ en- 
gineer prayed for injunction restrain- 


ing interference with his seniority 
rights and “such other and further re- 
Leta * to which he might be 


justly entitled’ court could order spe- 
cific performance of agreement fixing 
trainmen’s seniority rights on merger 
of railroads, if pleadings and evidence 
were otherwise sufficient.—Fine v. Pratt, 
150 S.W.2d 308. 

Va. Where plaintiff distrained for 
rent and tenant filed affidavit admitting 
that he owed rent and alleging that an- 
other also claimed rent and such other 
person pursuant to order of court filed 
a petition claiming the rent and court 
thereafter made a third party a party 
to proceeding, but third party filed no 
pleadings and asked for no relief, judg- 
ment in favor of third party was erro- 
neous as not authorized by pleadings. 
Code 1919, § 6151.—Parks v. Wiltbank, 
14, S-H:2d 28ly LaioVa. 461. 
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Ill.App. In action for benefit of as- 
signee of judgments to enforce pay- 
ment, answer alleging that acts were 
done by assignee while acting in fidu- 
ciary capacity, of agent for defend- 
ant and that defendant was entitled to 
assignment of judgment, justified de- 
eree providing for cancellation of judg- 
ment on payment to the assignee of 
amount he had paid_ therefor.—John- 
son v. Watson, 33 N.E.2d 130, 309 Ill. 
App. - ; : 

Ky, In action by landowners to en- 
join defendant adjoining landowners 
from constructing a sidewalk stairway 
leading to basement under defendants’ 
ballding, where defendants answered 
that sidewalk five feet wide had been 
in use for 20 years or more, that after 
construction of new building defend- 
ants built new concrete sidewalk ten 
and one-half feet wide, that unob- 
structed part of new sidewalk was six 
feet eight inches wide, that no in- 
jury would result to plaintiffs, and 
that stairway would be protected by 
iron rails, pleadings ‘supported judg- 
ment for defendants.—Guinn y. Cross, 
147 S.W.2d 375, 285 Ky. 571. 

Ohio App. If evidence on which case 
was tried sustained judgment entered 
for plaintiff, judgment would stand, 
notwithstanding plaintiff's failure to 
file a reply denying the allegations of 
defendant’s answer and_cross-petition, 
—Crum v. Crum, 30 N.B.2d 448, 65 
Ohio Anp. 431, i 

Or. Where quiet title suit was tried 
on theory that plaintiff claimed owner- 
ship by virtue of adverse possession 
and sufficiency of complaint was not 
challenged in trial court, under statute 
authorizing liberal construction of 
pleadings, complaint, which alleged that 
plaintiff had been in the ‘open, exclu- 
Sive, continuous, peaceable possession 
of claiming as such owner’ the land in 
dispute, would not be held insufficient 
to support decree quieting title in 
plaintiff because of failure to allege 
that possession was hostile, adverse, 
and actual. O.C.L.A. § 1-902.—Siddons 
v. Lauterman, 109 P.2d 1049, 

Tex.Civ.App. An allegation that it 
was ‘railroad’s duty to maintain at 
crossing in town at which plaintiffs’ 
daughter was killed by collision with 
train, an automatic bell, a wigwag, or 
a watchman to give warning to motor- 
ists at crossing at night stated’ a mere 
legal “conclusion” and without the al- 
legation of facts showing crossing to 
be so peculiarly dangerous as to re- 


quire such extraordii ¥ ) 
did not support a judgment for p 
tiffs based on railroad’s failure to | 
charge such alleged duty.—Wichita 


Falls & Southern R. Co. y. Anderson, — 
144 S.W.2d 441, error dismissed, judg- — 
-ment correct, . : 


Tex.CivApp. Where trial was on 
second amended original petition and 


body 6f the pleading commenced “Now __ 


come all parties plaintiff,” ete., without 
giving names of plaintiffs, but one of 
paragraphs named four of eight plain- 
tiffs and a supplemental petition in 
reply to defendant’s first amended orig- 
inal answer named all of plaintiffs, 
pleadings sufficiently named _ parties 
plaintiff to authorize entry of judgment. 
Rey.St.1925, art. 2003.—Ray v. Fowler, 
144 S.W.2d 665, error dismissed, judg- 
ment correct. : : 

Tex.Civ.App. In railroad engineer’s 
suit to restrain interference with his 
seniority rights, engineer’s pleadings, 
showing that engineer was not a party 
to agreement fixing seniority rights on 
merger of railroads or entitled to the 
benefits thereof, and failing to show 
any other contract giving engineer the 
seniority rights he claimed, did not 
support judgment for engineer.—Fine 
vy. Pratt, 150 S.W.2d 308. 

Tex.Civ.App. Plaintiff’s allegations 
that defendant railroad failed to main- 
tain at crossing in town where plain- 
tiff’s son was killed when son’s auto- 
mobile collided with train at night an 
automatic signal light, automatic bell 
or watchman, and that such failure 
was negligence and a proximate cause 
of son’s death did not support judg- 
ment for plaintiff based upon railroad’s 
failure to maintain automatic ee 
light, automatic bell or watchm#én, 
where there were no allegations of fact 
showing that crossing was extraordi- 
narily dangerous and evidence conclu- 
sively refuted plaintiff's contention that 
erossing was unusually hazardous.— 
Wichita Falls & S. R. Co. v. Hesson, 
151 S.W.2d 270, error dismissed, judg- 
ment correct. ¥ 

Tex.Civ.App. A judgment in favor of 
plaintiff in a suit for land must be 
based on proper allegations and suffi- 
cient description of the land must be 
contained in the petition.—Stovall v. 
Finney, 152 S.W.2d 887. 

Tex.Civ.App. Pleading by father for 
loss of injured daughter’s services was 
sufficient to support: judgment in ab- 
sence of special exception, particularly 
in absence of objection to special is- 
sue submitting matter to jury or ob- 
jection in motion for new trial, since 
objection was thereby “waived”.—Kirk- 
patrick v. Neal, 153 S.W.2d 519, error 
refused. 
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Ala. In physician’s action against 
administrator of estate of deceased 
debtor for services rendered under 
common counts of work and labor done, 
open account, and account stated, 
where judgment was general and sup- 
ported by undisputed proof on that 
count of complaint based upon an open 


, account, whether a case was sufficient- 


ly established as for a stated account 
was immaterial, and fact that recovery 
was for sum less than claim originally 
filed constituted no “variance’’ affect- 
ing validity of the judgment.—Jones y, 
Belue, 200 So. 886. \ 
Cal.App. Where both unlawful de- 
tainer and quiet title counts of com- 
plaint were in fact answered by de- 
fendant thus putting all material 4al- 
legations of both counts in issue, and 
evidence introduced was equally ap- 
plicable to both counts, plaintiff could 
not be held to have “elected” to pro- 
ceed on unlawful detainer count, be- 
cause complaint was entitled ag an un- 
lawful detainér action and summons 
was entitled as an unlawful detainer 
summons, and hence judgment for 
plaintiff which would be supported by 
the quiet title count was not void on 
ground that the unlawful detainer 
count was defective-——Martin v. Pacific 
Southwest Royalties, 106 P.2qa 4438. 
Iowa. In action by automobile guest 


for injuries, if the pleading even in one 


count not assailed so warrants, recoy- 
ery. may be had on 


any of: theories. 


National 


‘ ers, sw 
nal Labor. Relations 
oard, and judicial judgments, should 


_ be limited strictly to -disposition of 


issues actually presented. National 
Labor Relations Act, § 1 et. seq., 29 U. 
S.C.A. § 151 et seq.—Singer Mfg. Co. v. 
’ Labor Relations Board, 119 
F.2d 131, certiorari denied 61 S.Ct. 
1119, 313 U.S. 595, 85 L.Ed. —. 
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Mo.App. Where a set-off or a coun- 
terclaim is pleaded, it becomes a part 
of a single controversy between the 
parties, and only one verdict and one 
judgment is required according to the 
facts.—Brandtjen & Kluge y. Hunter, 
145 S.W.2d 1009. K 

N.J. The intent of statute and court 
rule providing that if answer. as filed, 


~ or after any part thereof shall be 


struck out, leaves a part of plaintiff's 
claim uncontested, judgment interloc- 
utory or final may be entered for such 
part and the cause may proceed to trial 
as to the residue, is to enable the court 
of first instance to clear away portions 
of a claim or defense not involving dis- 
puted questions of fact by entering a 
partial judgment’ thereon. N.J.S.A, 
2:27-128 et seq.; Supreme Court 
Rules, rule 82, N.J.S.A. tit. 2—Warren 
Balderston Co. y. Ivory, 16 A.2d 617, 
125-N.J.L. 469. 
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Cal.App. Even though findings of 
fact are utterly contrary to the evi- 
dence, the decree rendered is not for 
that reason void, and similarly the 
eourt’s defiance or ignorance of an 
express statute or of the decisions of 
courts of last resort does not render 
its judgment a nullity.—In re Gardi- 
ner’s Estate, 114 P.2d 643. ; 

N.J.Sup. In a nonjury trial, it was 
error for the district court to ground 
its judgment on an immaterial finding 
of fact—Motor Finance Corporation v. 
Tar Asphalt Trucking Co., 21 A.2d 350, 
LONGING dis L)/6.0).45 

In conditional vendor’s action against 
third parties for damages allegedly 
sustained by reason of collision oc- 
curring between automobile sold un- 
der conditional sale contract and third 
parties’ truck while automobile was 
being operated by conditional ven- 
dee, where case was tried without ju- 
ry and accident happened prior to en- 
actment of statute respecting contribu- 
tory negligence of conditional vendee 
as defense by third person in suit 
brought by conditional vendor, a find- 
ing that vendee was guilty of negli- 
gence contributing to accident was 
immaterial, and grounding a judgment 
for third parties on such finding and 
failing to pass upon relevant question 
of fact respecting third parties’ neg- 
ligence or freedom from_ negligence 
was error. N.J.S.A. 46:36-1.—Motor 
Yinance Corporation vy. Tar Asphalt 
Trucking Co., 21 A.2d 350, 127 N.J.L. 
60 


Tex.Civ.App. Under statute provid- 
ing that, where a special verdict is 
rendered or conclusions of fact found 
by the judge are separately stated, the 
court shall render judgment thereon 
unless set aside or a new trial is grant- 
ed, some presumption may be indulged 
that there was sufficient evidence ad- 
duced upon trial to support all issues 
submitted by the court. Vernon’s Ann. 
Civ.St. art. 2209.—Le Master v. Fort 
Worth Transit Co., 142 S.W.2d 908, 
error granted. 

Tex.Civ.App. Only oue final judg- 
ment can be rendered in any cause, 
except where it is otherwise specially 
provided by law. Vernon’s Ann.Ciy. 
St. art. 2211.—Booth v. Amicable Life 
Ins. Co., 143 S.W.2d 836, error dis- 
missed, judgment correct. 

Tex.Civ.App. Defendant’s motion, en- 
titled “A Motion for. Judgment Non 
Obstante Veredicto”, was in reality a 
“motion for judgment upon the ver- 
dict”, where, by terms of motion, de- 
fendant sought advantage of jury’s 
finding in defendant’s favor upon a 
special issue and insisted that defend- 


Pa. In insurance company’s suit for 
an accounting against its general agent 
which sought aflirmative relief on 
ground that company summarily can-¢ 
celed insurance ageney contract which 
authorized a summary cancellation only 
if. agent violated or failed to comply 
with conditions or provisions of con- 
tract, a decree granting relief to com- 
pany and dismissing agent’s prayer 
for relief was without required factual 
support, where chancellor merely found 
that company was justified to cancel 
the contract summarily, but formally 
found no facts to support that conclu- 
sion.—Massachusetts Bonding & Insur- 
ance Co. y. Johnston & Harder, 16 A. 
2d 444, ; 

Pa. Judicial decrees cannot be 
founded on possibilities.—Winograd v. 
Coombs, 20 A.2d 315, 342 Pa. 268. 

Tex.Civ.App. Where trial court could 
not properly instruct a verdict for de- 
fendant under the facts, it should have 
entered a judgment in conformity with 
the pleadings, the evidence and the 
verdict and not rendered a judgment 
for defendant notwithstanding a _ ver- 
dict for plaintiff. Vernon’s Ann.Civ.St. 
art. 2211.—Barrett v. Commercial Stand- 
ard Ins, Co., 145 S.W.2d 315. 

Tex.Civ.App. In an action against 
defendants alleged by plaintiff to com- 
pose a partnership, where no verified 
denial of partnership is interposed as 
provided by statute so that fact of part- 
nership stands confessed, the confessed 
fact of partnership will not support a 
judgment against one partner for the 
wrongful act of another without addi- 
tional proof tending to connect both or 
all with the transaction sued upon. 
Vernon’s Ann.Civ.St. art. 2010, subd. 6, 
—Corona Petroleum Co. v. Jameson, 146 
S.W.2d 512, error dismissed, judgment 
correct. 


Tex.Civ.App. Where railroad’ en- 
gineer prayed for injunction restrain- 
ing interference with his seniority 
rights and “such other and further re- 
Tet: * to which he might be 
justly entitled” court could order spe- 
cific performance of agreement fixing 
trainmen’s seniority rights on merger 
of railroads, if pleadings and evidence 
were otherwise sufficient.—Fine vy. Pratt, 
150 S.W.2d 308. 
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Cal.App. Where oil and gas lease 
contained provision entitling lessor to 


- such attorney’s fees as might be incur- 


red in clearing record title from cloud 
created by recorded lease, and copy of 
lease was attached to complaint and 
incorporated therein by reference, and 
the defendant by its answer placed all 
allegations of complaint in issue, fact 
that the complaint which contained 
prayer for general relief contained no 
prayer for attorney’s fees did not pre- 
clude lessor from recovering attorney’s 
fees.—Martin vv. Pacific Southwest 
Royalties, 106 P.2d 443. ° 


‘Cal.App. Where an answer has been 
filed and issue joined, regardless of de- 
ficiency of the prayer to a complaint, 
court may grant the plaintiff any re- 
lief consistent with issues raised by 
pleadings.—Martin v. Pacific Southwest 
Royalties, 106 P.2d 443. 

Cal.App. When a party comes into 
equity pleading facts which may en- 
title him to some equitable relief, the 
court will assume jurisdiction of entire 
controversy and grant relief which 
proof warrants though it may not be 
the same as that prayed for.—Zimmer 
y. Gorelnik, 109 P.2d 34. 

Ga.App. Where several specified 
items of damages were alleged in tort 
action, but recovery in an aggregate 
sum was sought, a prayer that ‘‘proc- 
ess issue requiring the defendants to 


“Health & Accident Ass’n, 296 N.W. 


ie 
Iowa. The relief to be afforded pa 
ty plaintiff to an action is limited b 
the prayer of his petition.—Feder. 
Land Bank of Omaha y. Jefferson, 29 
INWsy 86.55.7192: ACT: Ree 128 2 See ; 
Kan. A trial court, sitting as a court 
of equity, is not obliged to render the 
specific decree prayed for but may ren. 
der a decree in accordance with its ow 
good judgment or discretion as to what 
justice demands, in view of facts ple: 
ed and evidence adduced.—Eberh 
Lumber Co. v. Lecuyer, 110, P.2d ' 
153 Kan. 386. , 
N.Y.Sup. The prayer for relief in 
counterclaim does not determine thé 
relief to which defendant is entitled. 
Home Life Ins, Co. v. Klein, 25 N.Y. 
2d 215. coping 
N.C. Where bondholder’s adminis 
trator sued drainage commissioners — 
recover on bonds and sought mai 
mus to compel commissioners to lev 
tax for payment of judgment and co 
plaint was drawn without reference 
statute relating to procedure in man 
mus- action, judgment for recover 
money due upon bonds was prop 
entered since administrator was entitled 
to any relief which facts set up 
complaint warranted. C.S. § 867, a! 
amended by Pub.Laws 1933, ¢, 3 
Dry v. Board of Drainage Com’r, 
Cabarrus. County, Drainage Dist. No. 6 
11 S.H.2d 143, 218 N.C. 356._ earag 
N.D. Where issue is: joined by a 
swer and there is a trial, the pra 
for relief in the complaint becomes im- 
material and the court may grant to 
the plaintiff any relief consistent w 
the case made by the complaint a 
embraced within the issue. Comp.La 
1913, § 7680.—Jacobson v. Mutual 


ope: 


Tex.Civ.App. In determining relief 
which may be accorded, pleadings of 
both parties to action may be cons 
ered.—New Home Sewing Mach. Co. 
Withrow, 143 §.W.2d 971. Se 

If either party to action prays for re- 
lief and shows himself entitled there 
to by evidence, court may grant it 
notwithstanding opposite party’s plea 
ings.—New Home Sewing Mach, Co. Vv. 


Withrow, 143 Pees 971. 
2} Leah hk 

Ill, A warrant of attorney does 
authorize a judgment by confession 
a note against only one of the signers 
if the warrant is joint and not joint ~ 
and several.—Holmes v. Partridge, — 
N.B.2d 948, 375 Ill. 521, reversing 2 
N.E.2d 1000, 305 IllApp. 162. — oe 
Where warrant of attorney to con-— 
fess judgment on note was signed by 
four persons and “I’, “me” and “my 
were used throughout, the warrant o 
attorney was necessarily “joint and sey 
eral’, particularly where the note fea 
ture clearly indicated an intention t 
be bound jointly and severally, an 
judgment against only one of the sign- | 
authorized.—Holmes y. Part- 
ridge, 31 N.H.2d 948, 375 Ill. 521, re- (5 
gee 26 N.EH.2d 1000, 305 ULApp. 
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Cal.App. Where.a prayer in a com- 
plaint is imperfectly or incompletely 
framed, but allegations of the com-— 
plaint are sufficient, the court may, 
where prayer contains phrase “such 
other and further relief as the court 
may deem proper’, render a judgment ~ 
beyond the specific relief requested, 
but the court will not do so if the al- 
legations of the complaint do not raise 
an issue that justifies such finding and 
judgment.—Morrow v. Morrow, 105 P. 
PX6 an Ae : 

Cal.App. Where party pleads facts 
in equity case entitling him to some 
equitable relief, court will assume juris- 
diction of entire controversy, notwith- 
standing form of pleading, and will 
disregard specific prayers in order to 
grant relief which proof warrants as 
within equities of entire case.—Sonnick- 
sen v. Sonnicksen, 113 P.2d 495, 

Cal.App. Under prayer for general 
relief in equity case, court may grant 
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any relief conformable to case made by 
pleadings and evidence, although it may 
not be the relief asked by a special 
prayer.—Sonnicksen vy. Sonnicksen, 113 
P.2d 495. 

Colo. The relief demanded in prayer 
of complaint or petition does not lim- 
it plaintiff in respect to his remedial 
rights, nor preclude granting of re- 
lief consistent with facts alleged, when 
they are established. Code, §§ 55, 187. 
—Snell v. Public Utilities Commission, 
114 P.2d 563 $ 

Ky. Where infant after reaching ma- 
jority sought to repudiate transaction 
involving purchase of property, and 
prayed for cancellation of mortgage as 
Rt well as for all equitable relief, setting 
~ aside the whole transaction, in so far 
as infant was concerned, was not im- 
ji proper, though she did not pray for 
; cancellation of note and stock assign- 
Fe ment given as additional security, since, 

- under such prayer, any and all relief 
to which infant showed herself entitled 
could be granted.—National Savings .& 
Building Ass’n v. Hutchinson, 144 S. 
W.2d 1029, 284 Ky. 408. 

Ky. In action by intestate’s widow 
and children against administrator and 
his sureties on notes executed to in- 
 testate by administrator and another, 

prayer in petition for general relief did 
not justify judgment for plaintiffs.— 
Cawood v. Cawood’s Adm’x, 147 S.W.2d 
88, 285 Ky. 201. 

_A general prayer for relief in com- 
plaint is not a cover-all, and_ relief 
cannot be had thereunder, unless con- 
sonant with what is specifically prayed, 


as well as with case made by com- 
-_ plaint.—Cawood v. Cawood’s » Adm’x, 
ee 147 S.W.2d 88, 285 Ky. 201. 


Minn. “General relief’? in a repre- 
sentative action by a stockholder does 
not comprehend a personal judgment 

in favor of stockholder against corpo- 
-_ ration based on debt or other liability 
either as part of his cause of action 
zi against corporation entitling him to 
sue as its representative or the corpo- 
- yation’s cause of action against the 

-wrongdoer.—Briggs v. Kennedy May- 
_ onnaise Products, 297 N.W. 342. 

4 prayer for “general relief” does 
not authorize the granting of relief for 
- which there is no basis in the plead- 
a  ing—Briggs v. Kennedy Mayonnaise 
Products, 297 N.W. 342. 
ma Mo, In an equity suit, decree must 
conform not only to the evidence, but 
also to the pleadings.—Sinclair Refin- 

- ing Co. v. Wyatt, 149 S.W.2d 353. 

Neb. Where petition in equity prays 
for general relief, as well as special re- 
- ijief, court may extend relief specially 
a prayed for and give such other relief as 
case warrants consistent with general 
‘frame and purpose of petition.—Copass 
vy. Wilborn, 296 N.W. 565. 

Hea Tex.Civ.App. Injunctive relief must 
_ be based upon allegations of party 
5 seeking such relief.—Doughty v. De- 
| ‘Fee, 152 S.W.2d°>404, error refused. 
Me Tex.Civ.App. The judgment should 
mi conform to the pleadings, the nature of 
se the case proved and the verdict, and 
a should be so framed as to give any 
" party thereto all the relief to which 
he may be entitled either at law or in 
equity.—Day v. Grayson County State 
_Bank, 153 S.W.2d 599. 
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; Tex.Civ.App. In suit on notes for 
nf purchase price of combine, defendant’s 
‘y -eross-complaint, praying cancellation of 
notes and chattel mortgage securing 
them, did not support judgment for 
4, eross-complainant, based on warranty 
as to condition of combine and breach 
thereof, since remedy for breach of 
, warranty is recovery of damages, not 
rf rescission of sale contract.—Chastain 
:* v. Gilbert, 145 S.W.2d 938. 

In suit on notes for purchase price 
of combine sold to defendant, who 
filed cross-action for cancellation of 
notes, promises to be performed in fu- 
ture cannot be treated as warranties, 
so as to support judgment for cross- 
complainant on theory of rescission and 
eancellation of sale contract because of 
false and fraudulent representations, 
as remedy for breach of warranty is 
action for damages, not rescission.— 
Chastain v. Gilbert, 145 S.W.2d 938, 
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Ariz. Where pleadings in action to 


have a sale of realty declared void set 


up issues of fact to be settled before a 


judgment quieting title could be ren- » 


dered, a judgment dismissing action 
for want of prosecution and quieting 
title in defendants was unauthorized 
as to that portion of judgment which 
quieted title. Code 1939, §§ 21-1211 to 
21-1216, 21-1212.—Price v. Sunfield, 112 
P.2d'-210: ‘ 

Cal.App. Where defendants filed an- 
swer to plaintiffs’ complaint, plaintiffs 
might be awarded any relief that would 
‘come within the issues. Code Civ.Proc. 
§ 580.—Allen y. California Mut. Build- 
ing & Loan Ass’n, 104 P.2d 851. 

Cal.App. Where plaintiff sought no 
money judgment against defendant ap- 
pealing from judgment canceling cer- 
tain agreements, quieting title, erasing 
from records trust deed evidencing a 
lien on plaintiff’s property, and ad- 
judging plaintiff to be entitled to the 
possession of certain money held by 
trustee, and no issue was tendered with 
respect to the money, the trial court 
had no jurisdiction to determine the 
respective rights of grantor who exe- 
cuted trust deed, appealing defendant 
who was named as beneficiary therein, 
and trustee to the money.—Dreifus v. 
Marx, 104 P.2d 1080. 

Cal.App. Where complaint was one 
for a money judgment and did not al- 
lege in the body or mention in the 
prayer of complaint that plaintiff 
sought to have a Nevada divorce de- 
eree awarding alimony entered as a 
continuing judgment in California, and 
defendant’s answer did not set forth 
new matter, or admit sufficient allega- 
tions to warrant entry of Nevada judg- 
ment in California, it was error. for 
trial court to order that Nevada judg- 
ment be entered as a California judg- 
ment. Code Civ.Proc. § 590.—Morrow 
v. Morrow, 105 P.2d 129. i 


Cal.App. Where there was an actual 
controversy before the court as to the 
rights of purchaser on foreclosure in 
property purchased at foreclosure sale, 
judgment declaring purchaser at fore- 
elosure sale to be the owner of the 
property subject only to right of re- 
demption, and that his title thereto 
subject to such right be quieted against 
any and all claims of persons claiming 
property by adverse possession, was 
proper.—Snyder vy. Pine Grove Lumber 
Co., 105. P.2d 369. 


Conn, Allegations of the complaint 
must support a judgment appointing a 
receiver for a corporation. Gen.St.193.0, 
§ 3467.—Masterton v. Lenox Realty Co. 
(1882),, 15, A.2d) 11, 127 Conn. 25. 

Conn, In an action of account, the 
judgment cannot ordinarily rest upon 
the determination of issues not fairly 
within those raised by the pleadings. 
—Spitz v. Abrams, 20 A.2d 616, 128 
Conn. 121. 

The principle that a judgment must 
ordinarily be restricted to issues rea- 
sonably within scope of pleadings rests 
on basis that as to other issues the ad- 
versary has never been properly 
brought before court and hence court 
lacks jurisdiction to determine them, 
but such jurisdiction over the party 
may be waived.—Spitz v. Abrams, 20 
A.2d 616. 128 Conn. 121. 


Kan, Where a court has general ju- 
risdiction of subject matter and juris- 
diction of parties, its judgment must 
be within scope of issues presented by 
pleadings, and a court has no juris- 
diction to embody in its judgment a 
provision which is foreign to issues 
presented by pleadings.——Penn Mut. 
Life Ins. Co. vy. Tittel, 111 P.2d 1116, 
153 Kan. 530, rehearing denied 114 
P.2d°312, 153° Kan.-747,. , 

Ky. In executrix’ action to recover 
possession of a team of mules, harness, 
and a wagon, even if evidence estab- 
lished that defendant had not repaid 
money advanced by decedent and that 
his estate had an equitable lien on 
property to secure repayment, the peti- 
tion did not authorize judgment declar- 
ing and enforcing such a lien where 
the cause of action was strictly limited 
to one of claim and delivery.—Stim- 


VND ch MPR (re. on cy y ‘a eh a oVv0 
son’s Eix’x vy. Tharp, 144 8.W.2d 1031, 
284 Ky. 389. f " oN Ls 
Minn. A stockholder bringing repre- 
sentative action on cause of action be- 
longing to corporation is not entitled 
to recover judgment in same action in 
his favor against corporation on a debt 
or other liability which he claims cor- 
poration owes to him.—Briggs v. Ken- 
aoe Mayonnaise Products, 297 N.W. 


Neb. Where parties, voluntarily or 
by acquiescence, try issue not made 
by pleadings to court that has jurisdic- 
tion of subject-matter, parties, and 
question decided or relief granted, 
and evidence is adduced on such issue, 
which is determined by court, and judg- 
ment is entered thereon, from which no 
appeal is taken, and term of court has 
ended, judgment is binding on parties. 
—Clark v. Clark, 297 N.W. 661. 

Neb. Defendant’s failure to appear 
and defend an action on a note did not 
entitle plaintiffs to findings or judg- 
ment foreign to the pleadings in the 
pect ts v. Dethlefs, 298 N.W. 

A judgment which determines ques- 
tions not within the court’s jurisdiction 
because not in issue is to that extent 
void, though the question decided may 
be within the general jurisdiction of the 
eet? eaten v. Dethlefs, 298 N.W. 

A judgment of a court on a subject 
within its general jurisdiction, but for- 
eign to the issues submitted for deter- 
mination, is a nullity.—Petersen v. 
Dethlefs, 298 N.W. 155. 

N.Y.App.Div. A judgment granting 
specific performance of restrictive cove- 
nant against sale of intoxicating liquors 
could not be sustained, where it ap- 
peared that judgment was granted un- 
der a theory not suggested in the 
complaint.—Kew Gardens’ Corporation 
vy. Ciro’s Plaza, 26 N.Y.S.2d° 553, 261 


App.Div. 576, reversing 23 N.Y.S.2d 
957, 175 Mise. 475. 
N.Y.City Ct. There can be no re- 


covery on any theory not embraced 
within the pleadings.—Rosenblum_ v. 
Ea Holding Corporation, 28 N.Y.S.2d 

N.C. In action to recover balance 
due for work done and material fur- 
nished, recovery was to be had, if al- 
lowed at all, on theory of the com- 
plaint and not otherwise.—Balentine y. 
Gill, 11 S.E.2d 456, 218 N.C. 496. 


N.C. A trial judge sustaining de- 
murrer on ground that action to clear 
title to land was prematurely brought 
and granting judgment of dismissal 
could not thereafter enter a judgment 
giving certain rights in such land to 
certain persons.—Johnston y. Johnston, 
12 S.EH.2d 248, 218 N.C. 706. 


Ohio App. In action to foreclose 
chattel mortgage which allegedly coy- 
ered tenant’s share of wheat crop, 
wherein tenant’s claim for work and 
labor for planting the crop arose inci- 
dentally in the progress of the trial, 
trial court improperly awarded tenant 
an amount representing work and labor 
ae H dacreb oy de ae crop.—Lebanon Pro- 

uction Credi ss’n v. Feldh 
N.B.2d 463. Bo er 


Okl. In action for an accounting 
wherein plaintiff specifically alleged 
that he was not demanding judgment 


on two notes or mortgage securing 
them, but was merely disclosing to 
court that he was withholding the notes 
and mortgage from the accounting as 
an independent claim, judgment for 
plaintiff on the notes was void as de- 
ciding an issue not tendered by the 
ee sclaey orate ts v. Franks, 107 P.2da 


A judgment, or any portion thereof, 
which is entirely outside the issues 
and upon a matter not submitted to 
the court for determination, is errone- 
ous.—Bishop vy. Franks, 107 P.2a 358. 

Tenn.App. In suit to recover health 
benefits, amended and supplemental 
bill embracing installments coming due 
between date of filing bill and date of 
decree was necessary to warrant de- 
cree for such installments.—Phifer y. 
Mutual Ben. Health & Accident Ass’n, 
148 S.W.2d 17. 
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adings.—Phifer “Mutual Ben. 
ealth & Accident Xsern 148 S.W.2d 
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Tex.Civ.App. Facts not alleged, al- 
though proved, and facts alleged and 
not proved, cannot form basis of a 
aries _—Guthrie y. Gossett, 142 S.W. 

Tex.Civ.App. A judgment will be 
reversed if not supported by the plead- 
ings since facts not alleged, though 
proved, cannot form a basis for ju- 
dicial action. Vernon’s Ann.Civ.St. art. 
2211.—Murphy v. Bain, 142 S.W.2d 598. 

Tex.Civ.App. Under statute provid- 
ing that judgment shall conform not 
only to nature of case proved but to 
pleadings as well, plaintiff in partition 
suit who alleged ownership of only a 
five-ninths interest in land was entitled 
to judgment finding ownership in that 


‘amount only, notwithstanding evidence 


would sustain finding of a larger frac- 
tional interest. Vernon’s Ann.Civ.St. 
art. 2211.—Carr v. Langford, 144 S.W. 
2d 612, error granted. 

Tex.Civ.App. A judgment must con- 
form to pleadings, nature of case 
proved, and verdict of jury. Vernon’s 
Ann.Ciy.St. art. 2211.—Southern Under- 
writers vy. Blair, 144 S.W.2d 641. 

Tex.Civ.App. Where insured failed 
to plead that insurer had waived poli- 


ey, requirements with respect to proof 


of loss, jury’s finding that insurer 
had waived* proof of loss afforded no 
basis for judgment rendered in favor 
of insured.—Home Ins. Co. v. Scott, 
152 S.W.2d 4138, Aone dismissed. 
9 * 

» Kan. Where plaintiff suing in equity 
pleaded all the facts as he understood 
them and, in addition to praying for 
such other and further relief as the 
court should find equitable, prayed for 
a decree that certain defendants held 
title to realty in trust for him or in 
the alternative that plaintiff be subro- 
gated to the rights of a certain mort- 
gagee, fact that plaintiff particularized 
kinds of relief he thought he might be 
entitled to under facts pleaded did not 
amount to an “election of remedies” 
precluding him from having one or the 
other kind of relief as the evidence 
warranted.—Katschor y. Ley, 113 P.2d 
127, 153 Kan. 569, 


Tex.Civ.App. In suit by mother for 
herself and as next friend of her 
minor son for damages resulting from 
injuries sustained by the minor in an 
automobile accident, judgment which 
awarded one-half of damages found 
by jury in favor of minor to his at- 
torneys was erroneous as being with- 


out support in the pleadings and on 


ground that payment to, attorneys of 
such amount would not discharge dam- 
ages found in favor of minor, and, on 
appeal, Court of Civil Appeals would 
direct that one-half of recovery award- 
ed minor be deposited in registry of 
court, subject to disbursement under 
orders of court on a proper showing 
by the interested attorneys.—Houston 
Oxygen Co. v. Davis, 145 S.W.2d 300, 
error granted. 

Tex.Civ.App. In suit by husband 
and wife to recover damages resulting 
from’ defendants’ plowing up a public 
road which had been used by public 
for many years and removing a cul- 
vert thereon, permitting wife to recover 
damages jointly with her husband was 
error, where whatever damages, if any, 
wife might have suffered were such as 
were recoverable by her husband, and 
no issue touching damages sustained 
by her was submitted.—Travelers Ins. 
Co. v. Key, 146 8.W.2d 8138. 
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Cal.App. Where an action in as- 
sumpsit would ‘not lie, judgment for 
plaintiff could not be supported by 
count for moneys had and _ received.— 
Schweitzer v. Bank of America N. T. 
& S. A., 109 P.2d 441. 

Ga. Where a plaintiff alleges and 
proves such facts as entitle him to 
equitable relief, court will enforce his 
equitable rights, but where, although 
plaintiff asks equitable relief, he al- 


Jeges” and proves. only 
entitle him to strict legal rights, court 


will enforce his legal rights, but only 
Reueraing, to strict rules of law. Code 
hae 37-901.—Grant v. Hart, 14 

N.Y. bess An action in rem will not 
support a judgment in personam.—- 
Sturcke v. Link, 26 N.Y.S.2d 748, 176 
Mise. 93. 
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Tex.Civ.App. One seeking to enforce 
laborer’s lien against oil well for 
Services performed in pulling casing, 
who asserted in his pleading that he 
dealt with one who had bought equip- 
ment from oil developer and sought to 
hold owner of the lease and developer 
liable therefor, without seeking relief 
against buyer, was not entitled to judg- 
ment against. the buyer.—O’Brien_ v. 
Greene Production Co., 151 S.W.2d 


* § 101 
In physician’s action against 


Ala. 
administrator of estate of deceased 
debtor for services rendered under 


common counts of work and labor done, 
open account, and account’stated, where 
“hs AG was general and supported 

y undisputed proof on that count of 
complaint based upon an open account, 
whether a case was sufficiently estab- 
lished as for a stated account was 
immaterial, and fact that recovery was 
for sum less than claim originally 
filed constituted no ‘‘variance” affect- 
ing validity of the judgment.—Jones v. 
Belue, 200 So. 886. 

Mo.App. In action on note, com- 
menced by attachment of nonresident 
defendant’s land. the taking of judg- 
ment for more than the sum claimed 
in affidavit, plus subsequently accrued 
interest, was not error, where defend- 
ant appeared in the action. Rev.St. 
1939, §§ 1473, 1474, 1477, Mo.St.Ann. 
§§ 1309, 1310, 1313, pn. 1516-1518.— 
Bieser v. Woods, 150 S.W.2d 524, trans- 
ferred 147 S.W.2d 656. 


N.Y.City Ct. Under provisions of the 
Civil Practice Act and Justice Court 
Act providing that, where a counter- 
claim is established by “defendant” 
which is less than plaintiff's demand, 
plaintiff must have judgment for resi- 
due only, the word ‘‘defendant” means 
a single defendant. Civil Practice Act, 
§ 477; Justice Court Act, § 264.— 
Bandych vy. Ross, 26 N.Y.S.2d 830. 

Where plaintiff in negligence action 
was entitled to judgment for $124.10, 
and each defendant was liable for all 
damages, and one defendant was en- 
titled to judgment on a counterclaim 
against plaintiff for $59.25, plaintiff 
would be awarded judgment ‘for $124.- 
10° against both defendants and jndg- 
ment would be entered for defendant 
for $59.25 against plaintiff. Civil 
Practice Act, §§ 211-a, 477; Justice 
Court Act, § 264.—Bandych y. Ross, 
26 N.Y.S.2d 830. 

Or. In suit to foreclose mortgages, 
where mortgagor defaulted, entry of 
judgment for plaintiff for a sum not 
included in prayer of complaint based 
upon plaintiff’s affidavit should not 
have been made until mortgagor had 


been given notice of claim asserted by | 


plaintiff and thereafter afforded op- 
portunity to contest it—Leonard v. 
Bennett, 106 P.2d 542. 


Tex.Civ.App. In action for damages 
to shipment of cattle, in absence of a 
special plea, trial court was not war- 
ranted in allowing interest on amount 
recovered from date of injury to cattle 
to date of judgment.—Texas & N. O. 
R. Co. v. Lide, 144 S.W.2d 685, error 
dismissed. 
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Cal.App. Where verdicts first re- 
turned in actions against automobile 


operator and owner for injuries sus- 
tained in automobile accident although 
informal were completed verdicts and 
hence not subject to alteration or 
amendment, and jury was again sent 
out, and jury returned other verdicts, 
judgments based upon such other ver- 
dicts could not stand, since judgments 
had no sufficient foundation. Vehicle 
Code, § 402, St.1935, p. 153, as amend- 
ed by St. 1937, p. 2353; Code Civ.Proe. 
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‘Conn, In action on common counts — 
to recover for services and materials a! 
legedly furnished by plaintiff, a build-~ 
er and mason, to defendant at defen 
ant’s request, in connection with r 
modeling a puilding for a third party, — 
subordinate facts found by trial court 
supported judgment for plaintiff on 


ground that services and materials 
were performed and furnished to de- 
fendant under circumstances which 


would imply a promise on defendant’s 
part to pay plaintiff their AG ard: og 
value.—Butler y. Solomon, 18 A.2d 68: 
127. Conn. 613. 

Mass. Where cases were consolidated 
for trial and referred to an ‘gangiton, 


findings in that m bases at case, © 
the subsidiary findings pertaining to 
each case were not inconsistent. with — 
each other nor with the conclusion — 
reached by the auditor in that case, 
the findings were required to be ac- 
cepted as true, and no error was com- 
mitted by trial judge in finding the 
facts as stated in the report and in © 
ordering judgment in aich case in ac- 
cordance with the gene-al findings of 
the auditor.—levovsky v. Horvitz, 
N.E.2d 411, 307 Mass. 475. 

N.C. Where issues submitted. to. the 
jury are not determinative of the con-— 
troversy, a judgment entered thereon © 
is erroneous.—Brown. vy. Daniel, 13 S. 
H.2d 628, 219. N.C. 349. 

Tex.Civ- App. In action on fire policy Fe 
excluding liability if hazard was i 
ereased by any means within control 
knowledge of insured or if there was) 
kept on premises, gasoline or petr 
um or any of its products of great 
inflammability than kerosene oil 
United States standard, where it a 
peared that insured in cleaning hou: 
gave its floors an application ‘of ».) 
ture of gasoline and lubricating oil, but 
issues whether insured had increased 
hazard by means within her knowledge _ 
or control or whether the mixture had 
greater inflammability than kerosene — 
oil of United States standard were not — 
submitted or requested, court in ren-_ 
dering judgment properly disregard 
jury’s finding that use of the mixture is 
caused or contributed to cause the dam- 
age.—Allied Underwriters yv: Marre 
143 S.W.2d 621, error dismissed, Ghee 
ment correct. 


Tex.Civ.App. A judgment must co 
form to pleadings, nature 
proved, and verdict of jury. Vernon’s 
Ann.Civ.St- art. 2211—Southern Unde 
writers v. Blair, 144 S.W.2d. 641. 

Tex.Civ.App. The word. Syerqicken as 
used in statutes providing that tri 
court’s judgment must conform to the 
verdict, when applied to a verdict of 
special issues, means one or more fin 
ings upon special issues which are in . 
themselves sufficient to support a judg-— 
ment. Vernon’s Ann.Civ.St. art. 221.— 
Rodriguez v. Higginbotham-Bailey- ~Lo- \ 
gan Co., 144 S.W. 2d 993. 

Tex. Civ.App. | The judgment should: 
conform to the pleadings, the nature of > 
the case proved and the verdict, and 
should be so framed as to give any — 
party thereto all the relief to which 
he may be wie Ge either at law or in 
equity.—Day v. Grayson County State 
Bank, 153 § wed ete 
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Cal. The right of the trial court to 
render a judgment notwithstanding the 
verdict is the same’as its right to grant , 
a nonsuit.—In re Arnold’s “Estate, 107 7“ 
P.2d 25, prior opinion 99 P.2d 376. 
TLApp. Where following judgment " 
for plaintiff defendants filed motion for 4 

judgment notwithstanding the verdict 
and also motion for new trial, trial ; 
court should pass upon both motions. is 
Smith-Hurd Stats. ¢. 110, § 192.— ze 
Brumit v. Wasson, 33 N.H.2d 740, 310 ; 
¥ 
j 


Tll.App. 264 
Ill.App. Where a party moves ‘for 
judgment notwithstanding the verdict 


and for new trial in the alternative, the 
trial judge should rule on the motion 
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for judgment, but whatever the rul- 
ing thereon, he should also rule on mo- 
tion for new trial. Smith-Hurd Stats. 
e. 110, § 192.—Dahlberg v. Chicago 
City Bank & Trust Co., 33 °N.H.2d 747. 
310 Ill.App. 231. 
_ Kan. In action against land com- 
pany operating recreational project at 
lake by holder of participation certifi- 
eate, entitling holder to enjoy recrea- 
tional facilities provided, arising out 
of company’s removal of holder’s boat 
from lake for violation of rules, where 
causes of action were based upon an 
alleged conversion of boat, but jury’s 
rs to special questions negatived 
any finding of conversion, the answers 
could not be harmonized with general 
verdict for holder, and trial court 
erred in overruling motion for judg- 
ment notwithstanding verdict. Gen.St. 
1935, 60-2918.—Smith vy. Quivira Land 
Co., 113 P.2d°1077, 153 Kan. 794. 
Mich. In action against a_ store- 
keeper and an oil dealer for death al- 
legedly caused by explosion from kero- 
.sene sold to decedent being contami- 
nated with gasoline, answer to special 
question by jury that kerosene was 
contaminated when storekeeper ac- 
quired it did not support motion for 
judgment non obstante veredicto for 
storekeeper as answer did not preclude 
ossibility of further subsequent con- 
tamination.—Peplinski y. Kleinke, 299 
NW. 818, 299 Mich. 86. 
“N.C. A “judgment non_. obstante 
in effect, is nothing more 
than a belated judgment on the plead- 
ings.—Johnson v. Metropolitan Life 


Ins. Co., 14 §.H.2d 405, 219 N.C. 445. 


“N.D. The granting of a motion to set 
aside a verdict and to have a judg- 
ment notwithstanding the verdict is er- 
- roneous, unless it clearly appears from 
the whole record that the moving party 


is entitled to a judgment as a mat- 


ter of law.—Sax Motor Co. v. Mann, 299 
N.W. 691. % 
Pa. Where counsel for both parties, 
in accordance with county court rule, 


filed praecipes directing case to be 


residing at motion court while other 


ments on the rules for judgment n. 
o.v. and for new trial without objec- 
tion by either counsel, defendant could 
not object that motion was not heard 
by court in banc.» Lackawanna County 


Court Rules, rules 111, 112.—O’Hara Vv. 


City of Scranton, 19 A.2d 114. 


- Pa.Super. In action for accidental 
- death benefits of insurance policies, 
motion by defendant for judgment up- 


- nied.—Hanrahan v. John Hancock Mut. 
_ Life Ins. Co., 18 A.2d 512. 


Pa.Super. The court, on motion for 
judgment non obstante veredicto, may 
grant new trial if justice so demands. 
—Szidor v. Greek Catholic Union of 
Russian Brotherhoods of U. S., 21 A.2d 
104, 145 Pa.Super. 251. 

Pa.Super. A judgment for the de- 
_fendant notwithstanding a verdict for 
the plaintiff was improperly entered by 
trial court where the issues were fac- 


tual and were for the jury to decide. 


 —Naugle v. Reading Co., 21 A.2d 109. 
145 Pa.Super. 341. 


__ Pa.Co. Had defendant’s affidavit of 
- defense raising questions of law as to 
non-joinder of necessary parties, or his 
offer of evidence been properly made as 
to time, form and substance, and had 
the same been improperly overruled or 
rejected by the court, such action 
i would be grounds for a new trial, but 
never for judgment n. o. v. A trial 
eourt’s admission or rejection of evi- 
dence is reason for a new trial only— 
but never for judgment n. o. v.—Smyth 
v. Bluestone, 88 P.L.J. 597. 


Pa.Com.Pl. While reasons for a new 
trial must be, to some extent, specific, 
the refusal or reservation of a point for 
binding instruction is sufficient upon 
which to base a motion for judgment n. 
o. ‘v.—Eckenrode v. Produce Trucking 
Co., 49 Dauph. 271. 

In determining whether binding in- 
structions should have been given for 
the defendant, all the evidence and in- 


rode v. Produce Trucking .Co., 
Dauph. 271, ; b 
Pa.Com.Pl. Where the driver of a 


motor vehicle when about to enter an 
intersection sees a car approaching 
from his right 25 or 40 feet distant, 
but continues across the intersection 
at a speed of 12 miles per hour and 
his car is struck at the front door by 
the other one, he is guilty of contribu- 
tory negligence and judgment notwith- 
standing the verdict will be entered 
against him.—Hoover v. Montgomery, 
29 Del. 466. 

Pa.Com.Pl. The question of an ex- 
cessive verdict can only be raised on 
motion for a new trial and not on a 
motion for judgment non obstante vere- 
dicto.— Long vy. Great Atlantic & Pacific 
Tea Co., 29 Del. 512. 


Pa.Com.Pl. Under the Act of April 
22, 1905, P.L. 286,.12. B.S. § 681, the 
court cannot enter judgment non ob- 
stante veredicto, where the evidence is 
conflicting on a material fact, or where 
any other reason exists. which precladed 
the giving of binding instructions.— 
Bair v. Newgeon, 29 Del. 544. 

Pa.Com.Pl. Defendant, lessee of an 
apartment in New York City, under 
lease with acceleration clause for rent 
due for entire term in case of default, 
complained of amount of heat and hot 
water furnished and on December 15, 
1930, paid rent to that date to lessor’s 
agent with notice he would pay no 
more rent and would move unless fur- 
nished with adequate heat,and hot wa- 
ter. He was served with dispossess no- 
tice later and on December 19 moved 
without paying any more rent, and al- 
leged constructive eviction from failure 
to receive necessary heat and hot wa- 
ter. Lessor sued for rent for the bal- 
ance of the term and, after trial in 
which no testimony was offered as to 
question of heat or hot water furnished 
after December 15, jury found in his 
favor and lessee took rule for judg- 
ment n. 0. v. Held, that rule for judg- 
ment n. 0. v. will be discharged and 
judgment directed to be entered in _fa- 
vor of plaintiff.—Crystal & Son v. Ger- 
son, 41 Lack.Jur. 185. .. 


Pa.Com.Pl. Defendant operated on 
shore of lake an amusement park 
which included bathing beach facilities 
with swimmers’ diving board about 
fifty yards from which was a dock 
operated by a third party and used as 
a landing place for a pleasure. boat 
that took passengers around the lake 
for fare. On day in question plaintiff, 
having paid for the privilege, was 
swimming and approached the dock 
which was the starting and finishing 
point of a swimmers’ contest and on 
which a large number of persons had 
gathered to witness the races. The 
dock, collapsing on side near plaintiff, 
fell upon and injured him—all of 
which facts were undisputed, though 
question was raised ag to the legal re- 
lation between defendant and the party 
operating the dock. Plaintiff’s state- 
ment alleged that his injuries resulted 
from the negligent act of defendant in 
permitting overcrowding of the dock 
resulting in its collapse; but at trial 
testimony was to effect that collapse 
was due to rotted condition of its sup- 
porting timbers, a variance between 
allegata and probata to which no ex- 
ception was taken at trial. Upon ver- 
dict for plaintiff, defendant took rule 
for judgment n. o. v. for the reasons; 
(1) that there was a variance between 
allegations in statement and the testi- 
mony; (2) That plaintiff was guilty of 
contributory negligence in approach- 
ing so near to boat dock; (3) That, 
even if defendant’s alleged negligence 
had been properly pleaded, the evi- 
dence adduced did not warrant any in- 


ference of such negligence. Held, that 
rule for judgment n. o. v. will be 
made absoiute, but solely on the 


ground that no competent testimony 
was adduced as to timbers supporting 
the dock which showed negligence and 
absence of care in inspecting, super- 


 yising and maintaini 


i 


ably safe condition fo 


r use. Irrespec- — 
tive of status of third party operating 
the dock, that interprise was so much ~ 


a part of the general system of at-— 
tractiongs at the park that defendant 
was chargeable with its supervision 
and the duty of maintaining it in rea- 
sonably safe condition. No specific ob- 
jection having been made at trial to 
variance between plaintiff’s allegations 
and proofs, defendant is not now en- 
titled to judgment n. o. v. The ques- 
tion of whether plaintiff, in absence of 
any warning or prohibitive notice, was 
guilty of contributory negligence was 
properly for the jury.—Keating Vv. 
Wagner, 42 Lack.Jur. 84. 

Pa.Com.Pi. On a motion for judg- 
ment non obstante veredicto, the true 
test of the right to enter such a judg- 
ment is whether, at the close of the 
trial, the trial court should have given 
binding instructions; and the testi- 
mony should not only be read in the 
light most advantageous to the success- 
ful party, and conflicts thereon ‘re- 
solved in his favor, but he must be giv- 
en the benefit of every fact and infer- 
ence of fact pertaining to the issues 
involved which may reasonably be de- 
duced from the evidence.—Stein v. 
Taylor, 56 Montg. 199. 


Pa.Com.Pl. In a sheriff’s interplead- 
er proceeding where a verdict was ren- 
dered for the claimant or plaintiff for 
a piano and a bench, a motion for new 
trial and judgment non obstante vere- 
dicto was refused under the following 
facts. A, the wife of B, long before 
her marriage executed a bailment lease 
with C, a piano company for the pur- 
chase of a baby grand piano for the 
sum of $1,074.00, trading in her old 
piano. Before all the installments un- 
der the lease were paid, D and H, the 
latter a sister of B, issued an execu- 
tion on a judgment they held against 
B, the husband of .A, and the sheriff 
levied upon the piano and bench which 
ever since delivery by C had been in 
the possession of A 
filed a claim for the property, stating . 
she had an equitable title while the 
legal title was in C, and that D, de- 
fendant in the execution had no inter- 
est in the property. C then filed a 
claim with the sheriff for the property 
and answering a rule to interplead at- 
tached a copy of its bailment lease. 
Thereupon A made final payment on 
the bailment lease and C, the piano 
company, transferred its legal title to 
A, ceasing to further prosecute its in- 


terpleader and the sheriff set a day for 


the sale of the property upon the orig- 
inal execution of D and E against B. 
Prior to that date, A filed a second no- 
tice with the sheriff stating at the time 
of the original levy she was the owner 
of an equitable title, but had become 
the owner of the legal title to the 
property. The sheriff then procured 
the issuance of an interpleader proceed- 
ings wherein A became plaintiff and 
D and © the defendants, the trial of 
which was proceeded with and the jury 
found in favor of A, the plaintiff, “The 
defendants through counsel and in ar- 
gument before the court en bane con- 
tended that at the time of the execu- 
tion C, the piano company, had the 
legal. title to the property and al- 
though A had an equitable title, there 
was no authority under the interplead- 
er act of June 22, 1931, P.. 883, 12 
P.S. § 2358 et seq., for a person having 
only an equitable title to make a claim 
for the property and that it was too 
late for A to assert any claim after 
she had paid her last installment, se- 
cured a legal title to the piano and 
bench and C ceased to prosecute its 
elaim.—McBride v. Ault, 88 P.L.J. 439, 

Pa.Com.Pl, Where, in a contract for 
the conveyance of real estate, the ven- 
dor obligated itself to make certain yval- 
uable improvements upon the land in 
question to be completed before a spe- 
cified date, and the deed for the land 
was delivered and part of the pur- 
chase money was paid in cash, part by 
the conveyance of certain other real es- 
tate, and part by the execution and de- 
livery of a bond secured by a mortgage 


She immediately | 


3067 
on the real estate in question, and 


where the vendor failed to make the 
improvement specified in the contract, 


~ it was held, in an action on the bond, 


that the plaintiff was not entitled to 
judgment notwithstanding a verdict in 
favor of the defendant.—Wildwood 
puand Realty Co. v. Skipper, 54 York 


8.C. In action for breach of con- 
tract, a judgment for plaintiff not- 
withstanding verdict -for defendant 
could be rendered only for the reason 
that trial court should have directed 
a verdict for plaintiff during the trial 
and upon the grounds set out in mo- 
tion for directed verdict—Bohumir 
Kryl Symphony Band vy. Allen Univer- 
sity, 12 8.H.2d 712, 196 S.C. 173. 

In band’s action against university 
for breach of contract to pay for a 
concert performance, where contract 
was executed by president of universi- 
ty in his individual name and there 
Was no evidence that president had 
authority to in such manner, or as 
president of university, execute such 
a contract and thereby bind universi- 
ty, the band was not entitled to a di- 
rected verdict, and therefore not en- 
titled to judgment notwithstanding the 
verdict for the university.—Bohumir 
Kryl Symphony Band vy. Allen Uni- 
versity, 12 S.H.2d 712, 196 S.C. 173. 

Tex.Civ.App. The trial court may 
not disregard jury verdict or any part 
of it and render judgment notwith- 
standing the verdict, except by virtue 
of statute providing for judgment not- 
withstanding verdict if directed ver- 
dict would have been proper and pro- 
viding that trial court may disregard 
any special issue jury finding unsup- 
ported by evidence. Vernon’s Ann.Civ. 
St. art. 2211—Corona Petroleum Co. 
v. Jameson, 146 S.W.2d 512, error dis- 
missed, judgment correct. 

Tex.Civ.App. In action for breach of 
administrator’s contract for sale of 
land belonging to decedent’s. estate, 
trial court erred in disregarding jury’s 
findings and substituting its own find- 
ings by rendering judgment allowing 
defendants credit for reasonable and 
fair rental value of property notwith- 
standing jury’s verdict and defend- 
ants’ refusal to offer-evidence and fail- 
ure to plead for recovery of such 


_yalue, in absence of motion for judg- 


ment non  obstante~ veredicto.—Ru- 
dolph v. Smith, 148 S.W.2d 225. 

Tex.Civ.App. In action for personal 
injuries and for damages to automo- 
bile, a defendant who is not as a mat- 
ter of law liable to plaintiff is en- 
titled to a peremptory instruction and 
to a judgment in defendant’s favor 
notwithstanding a verdict for the 
plaintiff—Skelly Oil Co. v. Johnston, 
151 S.W.2d 863, error refused. 

Tex.Civ.App. In seller’s action to re- 
cover purchase price of personal prop- 
erty, where it appeared that buyer had 
waived her right to rescind .contract 
of purchase as matter of law, trial 
court did not err in rendering judg- 
ment for seller non obstante veredicto. 
—Boatman v. . 8. Hamilton Motor 
Co., 152 S.W.2d 390. 

Wis. A “motion for judgment not- 
withstanding verdict” admits for pur- 
poses of the motion the existence of the 
facts found by jury and asserts that 
taking the verdict as it stands judg- 
ment should go the other way, and it 
does not challenge the sufficiency of the 
evidence to support the findings.—Vol- 
land v. McGee, 294 N.W. 497, rehearing 
denied 295 N.W. 635. 

§ 112 

Del.Super. The common-law rule re- 
quires that motion for judgment not- 
withstanding the verdict must be based 
solely on the. pleadings.—Burton vy. 
Delaware Poultry Co., 15 A.2d 440. 

In Delaware, a motion for judgment 
notwithstanding the verdict must be 
based solely on the pleadings.—Burton 
vy. Delaware Poultry Co., 15 A.2d 440, 

Ky. A court is warranted in sustain- 
ing motion for judgment notwithstand- 
ing jury’s verdict only if pleadings are 
insufficient to sustain judgment on ver- 
diet.—Wheeldon v. Regenhardt Const. 
Co., 145 S.W.2d 527, 284 Ky. 603. 

In action for personal injuries and 
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damage to automobile in collision with 
truck, pleadings, consisting of petition, 
alleging defendants’ negligent opera- 
tion of truck, resulting in injuries to 
plaintiff, answer, denying their negli- 
gent operation of truck and pleading 
eontributory negligence, and, reply, de- 
nying such negligence, were sufficient 
to support judgment for plaintiff, so 
that defendants’ motion for judgment 
notwithstanding jury’s verdict for 
plaintiff was improperly sustained, re- 
gardless of whether evidence was suf- 
ficient to sustain such verdict.—Wheel- 
don v. Regenhardt Const. Co., 145 S.W. 
2d 527, 284 Ky. 603. 

Ky. A motion for judgment not- 
withstanding verdict can only be 
predicated on insufficiency of plead- 
ings to support verdict.—Stone_ v. 
Smith, 151 S.W.2d 71, 286 Ky. 468. 

Ky. A judgment non obstante vere- 
dicto must be based upon what plead- 
ings show and not upon deductions 
from the evidence. Civ.Code Prac. § 
386.—World Fire & Marine Ins. Co. v. 


“Tapp, 151 S.W.2d 428, 286 Ky. 650. 


In action on fire policies where 
amended answer pleaded that insured 
made false statements in deposition 
and that insured had stipulated that 
statements were untrue and insured 
alleged that stipulation was made by 
attorney without insured’s knowledge 
Or consent, insurers were not entitled 
to judgment non obstante veredicto, 
where stipulation was yonly as of a 
fact which \in itself without explana- 
tion constituted or tended to consti- 
tute an attempted fraud as_ to which 
issue had been joined.- Civ.Code Prac. 
§ 386.—World Fire & Marine Ins. Co. 
vy. Tapp, 151 S.W.2d 428, 286 Ky. 650. 

N.C. At common law, a judgment 
non obstante veredicto could be grant- 
ed only when the plea confessed the 
cause of action and set up matters in 
avoidance which, if true, were insuf- 
ficient to constitute either a defense or 
a bar to the action, and it was entered 
only upon the application of plaintiff 
and never in favor. of defendant, but 
under modern practice, it may be given 
for either party,:if the party against 
whom verdict was returned is entitled 
to judgment on the pleadings.—John- 
son v. Metropolitan Life Ins. Co., 14 
S8.H.2d 405, 219 N.C. 445. 

Where complaint disclosed that 
plaintiff had adequately alleged a con- 
tract of sale of realty and a breach 
thereof resulting in damages, judgment 
for defendant non obstante veredicto 
could not be sustained.—Johnson vy. 
Metropolitan Life Ins.-Co., 14 8.H.2d 
405, 219 N.C. 445. : 

Okl. Where the pleadings presented 
a contested question of fact, but no 
special finding of fact was made by 
the jury, the trial court erred in set- 
ting aside verdict for plaintiff and 
entering judgment for defendants on 
answer and cross—petition, unless as a 
matter of law the defendants were en- 
titled to judgment on the pleadings.— 


National Mut, Casualty Co. v. Har- 
mon, 113 P.2d 597. 
Yenn.App. A motion for judgment 


non obstante veredicto is a test of 
pleadings, and is inapplicable when ap- 
plied to a question of evidence.—Jami- 
son y. Metropolitan Life Ins. Co., 145 
S.W.2d 553. : 


Tex.Civ.App. The- statute authoriz- 
ing trial court to render judgment not- 
withstanding the verdict was not in- 
tended to enable a defendant to have a 
judgment on the merits of a cause 
Inerely because  plaintiff’s pleading 
might be. subject to general demurrer, 
Vernon’s Ann.Civ.St. art. 2211.—Citi- 
zens State Bank of Houston vy. Giles, 
145 S.W.2d 899, error dismissed. 

In action to foreclose a chattel mort- 
gage or in the alternative for the con- 
version of an automobile, where issues 
submitted to the jury were raised by 
the pleadings and supported by the 
evidence, trial court could not render a 
judgment notwithstanding the verdict. 
Vernon’s Ann.Civ.St.. art. 2211.—Citi- 
zens State Bank of Houston vy. Giles, 
145 S.W.2d 899, error dismissed. 

Tex,Civ.App. In suit against four 
defendants alleged to compose a part- 
nership, upon’ drafts for payment of 


Pein 


oil leases, where jury found for plain- 
tiffs upon special issues with respect 
to single defendant in whose name ti- 
tle to leases were to be taken and ver-~ 
dict was directed in favor of other 
three defendants, the mere fact that 
partnership was confessed by defend- 
ants’ failure to interpose a verified de- 
nial as provided by statute did not 
authorize judgment against the three 
defendants notwithstanding the di- 
rected verdict for them, without any 
jury finding that wrongful acts of 
other defendant were authorized by or 
done in furtherance of interests of: 
partnership, Vernon’s Ann.Civ.St. 
arts. 2010, subd. 6, 2211.—Corona Pe- 
troleum Co. v. Jameson, 146 S.W.2d 
612, error dismissed, judgment correct. 


Ky. A judgment non obstante vere- 
dicto must be granted on record, and 
evidence cannot be considered in de- 
termining motion for such judgment.— 
Wheeldon v. Regenhardt Const. Co., 
145 S.W.2d 527, 284 Ky. 603. 

§ 114 
Cal. The trial court may neither 
grant a motion for nonsuit nor render 
judgment notwithstanding the verdict 
if there is any substantial evidence be- 
fore the court in the first instance in 
support of plaintiff's case, or in the 
second instance in support of the ver- 
dict rendered by the jury.—In re 
Arnold’s Estate, 107 P.2d 25, prior 
opinion 99 P.2d_ 376. 

Cal.App. A judgment notwithstand- 
ing a verdict should not be granted 
when there is any substantial evidence, 
which, with the aid of all legitimate 
inferences favorable to plaintiff, would 
support the verdict of the jury. Code 
Civ.Proc. § 629.—Funari v. Gravem- 
Inglis Baking Co., 104 P.2d 44. 

Cal.App. In action against general 
building contractor and carpenter-fore- 
man for injuries to sub-contractor’s em- 
ployee, falling from joist of incomplete 
form for pouring concrete while using 
it as scaffold in painting angle iron 
or brace, evidence held to show as mat- 
ter of law that proximate cause of ac- 
cident was plaintiff’s failure to take 
reasonable precautions for his wn 
safety, so that defendants’ motion for 
directed verdict should have been 
granted and court properly rendered 
judgment for defendants notwithstand- 
ing jury’s verdict for pldintiff. Code 
Civ.Proc. § 629—Scott v. George A. 
Fuller Co., 107 P.2d 55. 

Cal.App. The state of evidence that 
calls for judgment notwithstanding 
verdict is the same that would have 


ealled for a directed verdict. Code 
Civ.Proc. § 629.—Van Rennes “vy. 
Southern Counties Gag Co. of Cali- — 


fornia, 113 P.2d 238. 

The right to direct a verdict, and 
hence the right to enter judgment not- 
withstanding the verdict, is to be exer- 
cised only when, after, giving full 
scope to plaintiff’s testimony and in- 
dulging in all favorable and legitimate 
inferences from it, there is no sub- 
stantial evidence to.support a verdict 
for plaintiff. Code Civ.Proec. § 629.— 
Van Rennes v. Southern Counties Gas 
Co. of California, 118 P.2d 238. 

Hvidence of gas company’s negli- 
gence in maintaining meter box with 
hole in lid, and of pedestrian’s con- 
tributory negligence in falling on 
meter box, held to preclude judgment 
for gas company, notwithstanding ver- 
dict for pedestrian.—Van Rennes vy. 
Southern Counties Gas Co. of Cali- 
fornia, 113) P.2d 238. 

A motion for judgment notwith- 
standing verdict cannot be granted 
where there is a conflict in the evi- 
dence, although the conflict is such 
that the trial court is justified in 
granting a new trial notwithstanding 
it, since the motion must be based 
upon such a state of facts as will 
warrant the court in granting it with- 
out trespassing on jury’s province to 
be the judges of all questions of 
fact. Code Civ.Proc. § 629.—Van Ren- 
nes v. Southern Counties Gas Co. of 
California, 113 P.2d 238. 

Cal.App. The trial court is not au- 
thorized to weigh evidence in passing on 
motion for judgment non obstante vere- 
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dicto, but, if there is any substantial 
evidence in record to support verdict, 
motion must be denied.—Neel v. Man- 
nings, Inc., 115 P.2d 999. 

In action for injuries to patron who 
struck her head against board while 
ascending stairway to restaurant on 
baleony, judgment for restaurant pro- 

rietor notwithstanding verdict was af- 

rmed where there was no latent or 
hidden defect in premises, that lower 
part of stairwell was open on both sides 
was obvious, from her frequent use of 
“premises patron had knowledge of ex- 
isting conditions, and in spite of such 
knowledge she elected to ascend stairs 
to purchase her lunch.—Neel y. Man- 
mings ine, 15 P:2d 999. 

Idaho. A party moving for a nonsuit, 
for a directed verdict, or for judgment 
notwithstanding verdict, admits truth 
of his adversary’s evidence, and his ad- 
versary is entitled to the benefit of ev- 
ery inference favorable to him which 
may be drawn, legitimately, from any 
evidence before the court at the time 
the motion is made—Hobbs v. Union 


Idaho. A motion for nonsuit and 
for directed verdict as well as a mo- 
tion for judgment non obstante vere- 
dicto admits the truth of the adver- 
-sary’s evidence and every inference of 
fact which may be legitimately drawn 
therefrom.—Stearns v. Graves, 111 P. 
2d 882. 

Ill. On motion for judgment not- 
in the trial 
court, and on appeal from judgment 


_ of the trial court granting such mo- 


tion, question presented is whether 
there is any evidence, which, taken 
with its intendments most favorable 


to appellee, tends to prove charge of 
the complaint.—Walaite vy. Chicago, R. 
Pein hy. CO.,.95,.N.H.20d. 119,376 
59, reversing 28 N.W.2d 149, 306 


If there is in the record evidence 
which, standing alone, tends to prove 
the material allegations of the com- 
_plaint, motion for judgment notwith- 
standing the verdict should be denied, 
though upon the entire record the 
evidence may preponderate against 


| plaintiff so that the verdict in his fa- 


vor cannot stand when tested by mo- 
tion for new trial.—Walaite vy. Chi- 
I.-& P. Ry. Co., 33 N.E.2d 
59, reversing 28 N.H.2d 


In action under the Federal Employ- 
ers’ Liability Act to recover for inju- 
ries sustained by car inspector when 
. train moved forward while inspector 
was under car replacing loose brake 
shoe key, evidence tended to prove al- 
legations of complaint as against em- 
- ployer’s motion for judgment notwith- 
standing verdict for inspector. Fed- 
eral Employers’ Liability Act, 45 U.S. 
C.A. § 51 et seq.—Walaite v. Chicago 
Rilo & P.Ry. Co., 33 N.H.2d 119, 376 
Itl, 59, reversing 28 N.H.2d 149, 306 
T.App. 5 


Ill.App. Defendants’ motion for di- 
rected verdict and for judgment not- 
‘withstanding verdict for plaintiff pre- 
sented to trial court a question of law, 
whether from the evidence in favor of 
plaintiff, if considered to be true, to- 
gether with inferences that might be 
legitimately drawn therefrom, jury 
might reasonably have found fer plain- 
tiff, but neither trial court nor Ap- 
pellate Court is required to weigh 
evidence and determine where pre- 
ponderance lies.—Herb v. Pitcairn, 29 
N.H.2d 543, 306 Ill.App. 583. 

Il.App. On defendant’s motion for 
peremptory instructions at close of 
plaintiff’s case and of all evidence and 
motion for instruction notwithstanding 
verdict for plaintiff, trial court should 
consider plaintiff’s evidence in its most 
favorable aspect, with all inferences 
therefrom most favorable to plaintiff.— 
Partridge-v. Enterprise Transfer Co., 
30 N.H.2d 947, 307 Ill.App. 386. 

Il.App. Evidence held to sustain 
the insurer’s burden of proving that 
the insured was the same person who 
had received hospital treatment for 
diabetes within two years prior to ap- 
plication for a life policy which con- 
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tained a sound health clause, and who 
was described in the police report as 
a known diabetic, who died five weeks 
after the issuance of the policy, where 
it appeared that the insured and the 
deceased were about the same age and 
were taken to the same hospital from 
the same address on the same day, 
and died at about the same time, and 
hence the court properly entered a 
judgment for the insurer, notwith- 
standing the verdict for the insured’s 
administrator.—Trust Co. of Chicago 
v. Metropolitan Life Ins. Co., 31 N.H. 
2d 328, 308 Ill.App. 328. 
Il.App. Evidence that driver of 
stalled northbound truck, parked with 
lights burning and with right wheels 
on east shoulder of highway, was walk- 
ing on east edge of pavement about 25 
feet in front of his truck when hit by 
another northbound truck which first 
collided with stalled truck at about 
dusk, held to support verdict for driv- 
er, and hence judgment notwithstand- 


ing verdict was erroneous.—Roussin v.. 


Rarnprides 31 N.W.2d 833, 308 Ill.App. 


Ill.App. On motion by defendant for 
judgment notwithstanding verdict for 
plaintiff, plaintiff is entitled to benefit 
of all facts in evidence tending to 
prove his case and all just inferences 
that can be drawn therefrom most 
favorable to his case, regardless of 
whether such evidence is produced by 
plaintiff or by the defendant.—Fricke 
vy. St.. Louis Bridge Co., 32 N.H.2d 
1016, 309 Ill.App. 279. 

A judgment may be entered notwith- 
standing the verdict only where there 
is no evidence, as a matter of law, to 
sustain either plaintiff's or a defend- 
ant’s claim. Smith-Hurd Stats. ec. 110, 
§ 259.22.—Fricke v. St. Louis Bridge 
Co., 32 N.H.2d 1016, 309 Ill.App. 279. 

ll.App. A motion for judgment not- 
withstanding verdict should be over- 
ruled if there is any evidence from 
which jury can reasonably find in favor 
of plaintiff, and in such case evidence 
with all reasonable inferences arising 
therefrom must be. construed most 
strongly in favor of plaintiff. Smith- 
Hurd Stats. c. 110, § 192.—Brumit v. 


wees 33 N.H.2d 740, 310 Ill.App. 
Ill.App. In action against hospital, 


evidence authorized inference’ that 
cauterizing machine inflicted burn and 
eaused pieces of wire to enter plaintiff's 
body, and authorized finding against 
defendant, as against motion to in- 
struct jury to find defendant not guilty 
and motion for judgment notwithstand- 
ing verdict.—Delling v. Lake View 
Hospital Ass’n and Training School for 
pole 83 N.H.2d 915, 310 Ill.App. 


Ill.App. In action against municipal 
employees’ insurance association on 
life insurance policy issued without 
medical examination of insured, evi- 
dence held sufficient to make out 
prima facie defense of misrepresenta- 
tions by insured’s statement in ap- 
plication for policy that he had not 
been treated by physician within past 
five years and failure to state that 
he had sclerosis of liver, which con- 
tributed to, his death, so that judg- 
ment for plaintiff notwithstanding 
jury’s verdict of not guilty was un- 
warranted.—Taylor v. Municipal Em- 
ployes Ins. Ass’n of Chicago, 34 N.B. 
2d 126, 310 Ill.App. 388. 

Il.App. Under statute and Supreme 
Court rule authorizing entry of judg- 
ment notwithstanding verdict, such 
judgment may be ordered only where 
there is, as a matter of law, no evi- 
dence to sustain either a plaintiff's or 
a defendant’s claim. Smith-Hurd:Stats. 
e. 110, §° 192, subd: (8)a, § 259.22.— 
Kanne _ y. Metropolitan Life Ins. Co., 
34 N.E.2d 732, 310 Ill.App, 524. 

Where prima facie case of violent 
death by accidental drowning within 
meaning of double indemnity provision 
of life and accident insurance policy 
was established by proof that insured, 
who had gone out in a rowboat, was 
found in the water dead, and the 
only evidence offered by insurer, which 
consisted of physician’s opinion that 
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death may have resulted from chronic 
myocarditis rather than drowning, was 
based purely on surmise and conjec- — 
ture, judgment was properly entered — 
allowing recovery of double indemnity — 
notwithstanding jury’s verdict denying 
such recovery. Smith-Hurd Stats. ec. 
110, § 192, subd. (3)a, § 259.22.— 
Kanne v. Metropolitan Life Ins. Co., 
34 N.H.2d 732, 310 IllApp. 524. 

Ill.App. Where there was evidence 
from which standing alone jury might 
without acting unreasonably find that, 
collision between automobile and on- 
coming street car making left turn 
was result of motorman’s failure to 
keep proper lookout, operation of street 
ear at dangerous rate of speed with- 
out giving warnings, failure to pro- 
vide street car with suitable brakes, 
and the making of a left turn without 
giving right of way to the automobile 
in which plaintiff was riding, it was 
error, in guest’s action for injuries, 
to enter judgment for street car com- 
pany notwithstanding verdict for 
plaintiff. Smith-Hurd Stats. ce. 110, § 
259.22.—Gnat v. Richardson, 35 N.H.2d 
409, 311 Ill.App. 242. 

In passing upon a motion for judg- 
ment notwithstanding the verdict, court 
is limited to facts appearing in evi- 
dence and must consider them in light 
most favorable to plaintiff. Smith- 
Hurd Stats. ec. 110, § 259.22.—Gnat v. 
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‘Richardson, 35 N.H.2d 409, 311 IllL.App. 
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In reviewing a judgment for defend- 
ant notwithstanding the ‘verdict, Ap- 
pellate Court cannot weigh the evi- 
dence and will only determine wheth- 
er the evidence tends to sustain the 
pleadings, and it is without jurisdic- 
tion upon defendant’s motion to weigh 
the evidence and to determine whether 
the verdict of the dary is against 
the manifest weight of the evidence. 
Smith-Hurd Stats. ¢. 110, § 259.22,— 
Gnat v. Richardson, 35 W.H.2d 409, 
311 Ill.App. 242. 

Kan. Where plaintiff in slander ac- 
tion offered no evidence concerning 
falsity of words found to have been 
used by defendant in accordance with 
instruction requiring plaintiff to pro- 
duce evidence of falsity of words, and 
words found to have been used were 
not actionable, defendant’s motion for. 
judgment notwithstanding a general 
verdict for plaintiff should have been 
sustained.—Sowers v. Wells, 114 P.2d 
828, 154 Kan, 134, 


Mich. In action for injuries sus- 
tained by one picking cherries, pur- 


~chased by him from defendant, when 


ladder supplied by defendant’s over- 
seer tipped over, trial court erred in 
granting judgment for defendant not- 
withstanding jury’s verdict for plaintiff 
on ground of violation of best evidence 
rule by admission in evidence of model, 
constructed from measurements of lad- 
der found in defendant’s orchard sev- 
eral months after accident, as substan- 
tial facsimile of ladder which fell.— 
Finch v. W. R. Roach Co., 295 N.W. 
324, 295 Mich. 589. ; 


Mich. On motion for judgment non 
obstante veredicto, the evidence must 
be considered im light most favorable 
to person awarded verdict.—Neesley vy. 
Lord, 297 N.W. 226, 297 Mich. 163. 

Minn. An order for judgment not- 
withstanding verdict can be sustained 
only where there is no evidenée rea- 
sonably tending to support the ver- 
dict, where the evidence in support of 
the verdict is wholly incredible and 
unworthy of belief, or so conclusively 
overcome by other uncontradicted evi- 
dence as to leave nothing on which 
the verdict can sgstand.—Goldfine v. 
Johnson, 294 N.W. 459. 

Ohio App. Under statutory amend- 
ment authorizing judgment notwith- 
standing verdict on basis of the evi- 
dence received as well ag upon the 
pleadings, court may not render judg- 
ment notwithstanding verdict where 
there is a debatable question upon 
which reasonable minds might differ, 
Gen.Code, § 11601.—Chenoweth vy. 
Cary, 31 N.H.2d 716, appeal dismissed 
23 N.E.2d 949, 136 Ohio St. 123. 

Okl. A motion for judgment non 


a 
cy of the evi-— 


‘dict.—National 
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Pa. In acting on defendant’s motion 

for judgment notwithstanding jury’s 

verdict for plaintiff, testimony should 
be read in light most advantageous to 
plaintiff, who must be given benefit of 
every fact and fact inference reason- 


‘ably deducible from evidence in re- 


spect to issue involved.—Usher v. Pitts- 
burgh & L. BE. R. Co., 16 A.2d 387. 
-. Pa, In determining whether judg- 


“ment notwithstanding verdict for de- 


fendant should be entered, plaintiff is 
entitled to have oral evidence support- 
ing verdict considered, and all the 
rest of the evidence rejected.—Sorren- 
tino v. Graziano, 17 A.2d 373, 341 Pa. 
ata be} 
. Pa. 


On motion for judgment not- 
“withstanding verdict, testimony should 
be read in light most advantageous to 
opposing party, all conflicts being re- 
solved in his favor, and he must be 
given benefit of every fact and in- 
ference of fact pertaining to issues in- 
volved which may _ reasonably be de- 
duced from the evidence, but this prin- 
ciple in no way detracts from burden 
resting on plaintiff who charges negli- 
gence to make out prima facie case af- 
firmatively proving what he charges. 
—Mamic v. Pittsburgh & W. V. Ry. Co., 
19 A.2d 404, 341 Pa. 486. 

Pa.Super. Where plaintiffs had ver- 
dict and question raised by defend- 
ants was raised on motion for judg- 
ment non obstante veredicto, the testi- 
mony was required to be read not only 
in the light most advantageous to 
plaintiffs, but plaintiffs were required 
to be given the benefit of every fact and 
inference of fact pertaining to the is- 
sues involved which might reasonably 
be deduced from the evidence.—Ron- 
cace v. Welsh, 14 A.2d 616, 141 Pa. 
Super. 170. : 

Pa.Super. A trial court cannot enter 
judgment notwithstanding the verdict 
because of inconsistency in testimony. 
—wWilletts v. Butler Tp., 15 A.2d 392, 
141 Pa.Super. 394. 

Pa.Super. On defendant’s motion for 
judgment notwithstandi.g verdict for 
plaintiff, testimony should not, only be 
read in light most advantageous to 
plaintiff, all conflicts therein being re- 
solved in plaintiff’s favor, but plaintiff 
must be given benefit of every fact 
and inference of fact, pertaining to is- 
sues involved, which may be deduced 
from evidence.—Adams v. Armour & 
Co., 16 A.2d 142, 142 Pa.Super. 280. 


Pa.Super. Where notary’s clerk did 
not testify that she had mailed notice 
of protest or dishonor to indorser of 
note in suit, indorser denied that any 
notice had been received by him, facts 
contained in notary’s certificate did 
not show that any notice had been 
sent to indorser or received by him, 
notary’s testimony established only 
that he had no personal knowledge on 
the subject, and his want of knowl- 


edge was not supplied by any other 


witness, indorser was properly award- 
ed judgment notwithstanding verdict 
for holder. 56 P.S. §§ 230, 231.—Bell 
ee Anderson, 17 A.2d 647, 143 Pa.Super. 
56. 


Pa.Super. Where evidence in action 
on industrial life policy was such as 
would have warranted giving of bind- 
ing instructions for defendant if ac- 
tion had .been tried before a jury, trial 
judge properly entered judgment for 
defendant after having originally made 
findings in favor of plaintiff.—Albright 
v. Metropolitan Life Ins. Co., 17 A.2d 
709, 143 Pa.Super. 158. 

Pa.Super. Plaintiff’s testimony must 
be read in light most favorable to him 
in passing on question whether court 
erred in refusing request for binding 
instructions and denying judgment non 
obstante veredicto after verdict for 
plaintiff—Steingart v. Kaney, 19 A.2d 
499, 144 Pa.Super. 534, 

In action involving collision at inter- 
section, whether plaintiff traveling on 
through highway on defendant’s right 


-edicto.—Steingart v. Kaney, 19 


i t was 
tion for jury ae against defendant’s 
request for binding instructions and 
motion for judgment non obstante oe 


499, 144 Pa.Super. 534. : 
Pa.Super. In passing on motion for 
judgment non obstante veredicto, trial 


judge could not disregard witness’ 


testimony merely because it’ was not 
corroborated.—Szidor v. Greek Cath- 
olie Union of Russian Brotherhoods of 
U. S., 21 A.2d 104, 145 Pa.Super. 251. 

The credibility of testimony is for 
the jury, and proper remedy for verdict 
against weight of the evidence is new 
trial and not judgment non obstante 
veredicto.—Szidor v. Greek Catholic 
Union of Russian Brotherhoods of U. 
S., 21 A.2d 104, 145 Pa.Super. 251. 

In action on membership certificate 
in fraternal benefit society, where so- 
ciety denied that member was in good 
standing at time of his death, but 
beneficiary testified regarding payment 
of dues and testified that member was 
at no time in arrears, motion of so- 
ciety for judgment notwithstanding 
verdict for beneficiary was pronerly 
overruled though testimony of bene- 
ficiary was inconsistent and contradic- 
tory.—Szidor v. Greek Catholic Union 


of Russian Brotherhoods of U. S., 21 ° 


A.2d 104, 145 Pa.Super. 251. 

Where trial court finds that parts 
of plaintiff’s testimony are wholly un- 
believable, the court should grant new 
trial after verdict for plaintiff in- 


stead of judgment non obstante vere-— 


dicto.—Szidor v. Greek Catholic Union 
of Russian Brotherhoods of U. S., 
21 A.2d 104, 145 Pa.Super. 251. 

Pa.Super. Upon a motion for judg- 
ment notwithstanding the verdict the 
testimony must be read in the light 
most favorable to the party who has 
the verdict and he must be given the 
benefit of every inference that can \be 
reasonably drawn from the facts es- 
tablished.—Blair, to Use of Davis, v. 
a amcbicks 21 A.2d 107, 145 Pa.Super. 

Upon a motion for judgment not- 
withstanding the verdict if there is 
any evidence at all to sustain the in- 
ference drawn by the jury. the court 
may not substitute its inference for 
the jury’s verdict, notwithstanding the 
trial judge sitting as a juror would 
have found the facts contrary to the 
conclusion of the jury.—Blair, to Use 
of Davis, v. Adamchick, 21 A.2d 107, 
145 Pa.Super. 125. 


Pa.Super. Where evidence was in- 
sufficient to establish that insured, 
who appeared to be suffering from a 
severe cold when first premium was 
paid and life policy was delivered, 
was guilty of any fraudulent conduct 
toward insurer or that he knew that 
his condition, which led to his death 
on following day, made him a hazard- 
ous or noninsurable risk, court prop- 
erly refused to enter judgment for in- 
surer non obstante veredicto after ver- 
dict for beneficiary.—Watson v. Met- 
ropolitan Life Ins, Co., 21 A.2d 503. 

Pa.Com.Pl. On a rule for judgment 
non obstante veredicto, the party in 
whose favor verdict has heen rendered 
is entitled to all favorable inferences, 
and all his evidence must be accepted as 
true.—Walborn v. Epley, 33 Berks 117. 

Pa.Com.Pl, On defendant’s motion 
for judgment n. o. v., after a verdict 
for the plaintiff, in an action for dam- 
ages resulting from injuries to plain- 
tiff’s truck when it was struck by de- 
fendant’s coupe at an intersection, it 
appeared that the plaintiff's evidence 
indicated, inter alia: that as the driver 
of plaintiff’s truck approached the in- 
tersection, he reduced his speed to 
third gear, looked for traffic on the in- 
tersecting street, and saw an automo- 
bile approaching from his left but a 
long distance from the intersection; 
that he proceeded to cross the intersec- 
tion, and when two-thirds or three- 
fourths of the way across, the left rear 
of his truck was hit by the front of 
the defendant’s coupe; that the de- 
fendants coupe was travelling about 
forty miles per hour, and did not les- 
sen its speed as it approached the in- 
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Pa.Com.Pl, On defendant’s 


the plaintiff's car 
truck, the plaintiff’s evidence 
inter alia: 


indicated, 


line traveling in 


i 1 ¢he same direction, 
with no cars comin 


daughter, quickly placed his hand o 


the steering wheel to turn the car from 
the truck, but withdrew it immediate- 


ly after giving it one tug; that plain 


the plaintiff’s car about the instant the 


either vehicle. Held, that the question 
of negligence and contributory negl 


gence were for the jury, and that the 


} motion 
for judgment n, o. v., in an action for — 
damages resulting from a collision of 
and defendant’s 


sion, there were four or five cars in a — ; 


tiff’s daughter turned the car to the 
left; that the truck hit the fenders of 


plaintiff touched his steering wheel; 
that the plaintiff’s car hit a cliff on the 
left side of the road and then bounced — 

back and hit the truck; and that there Sig 
was no evidence of excessive speed of 


y 


Ar 


that just prior to the colli- 


4, 


defendant’s motion, therefore, must be — 


overruled.—Eckenrode v. _ Produe 
Trucking Co., 49 Dauph. 271. 7 


The piaintiff’s placing his hand ae : 


the steering wheel, the daughter’s p 
ing the wheel to the left, and the i 
pact of the truck were so close ft 
gether in point of time that it e: 
not be said as a matter of law that th 
plaintiff actually contributed to the a 
cident.—Hckenrode v. 
ing Co., 49 Dauph. 271. ee 
Pa.Com.Pl. On defendant’s motio 
for judgment n. o. v, in an action by 


plaintiff to recover damages resulting ~ 


from a collision of his car and the d 
fendant’s car at an intersection, th 
plaintiff’s evidence indicated, inter ali 
that when he was approximately 20 
feet from the intersection, he decreased 
the speed of his car to 25 or 30 miles 
per hour, and that when he saw the 
defendant’s 


the white line on the road on which the 


plaintiff was traveling. Held, that the — 


question of plaintiff's contributory neg- 
ligence was for the jury, and that the 
motion for judgment n. o. vy. must be 
refused.—Pote_v. Dauphin Deposit 
Trust Co., 49 Dauph. 307. 


Pa.Com.Pl. On a motion for judg- 
ment n. o. v., after a verdict for the 
plaintiffs, in an action by a husband 
and wife to recover damages for inju- 
ries and expenses resulting from a col- 
lision between a car driven by the hus- 


band and the defendant’s car, it ap- . 


peared that the plaintiffs’ testimony in- 
dicated, inter alia: that as the hus- 
band, while driving northwardly, ap- 
proached an intersection, there were 
trees and an embankment on his right 
side of the road which obstructed his 
view of the intersecting road, until the 
obstruction ended near the intersection; 
that he blew his horn thre@ times, al- 
most stopped, and then, not seeing or 
hearing anything approaching from any 


{ 


Produce Truck- 


iy 
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hy 


defendant’s car went past the stop — 
sign, it traveled, at a speed of about — 
45 miles per hour, on the wrong side of | 


a 


bee, * 


voce a) clea 
i 
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tion in low gear; that from the end of 
the obstruction he had a view of the 
other road toward the right or east, of 
65 to 70 feet; that he looked to the 
east, west and north, and neither saw 
nor heard anything approaching; that 
when he was about half-way in the 
a intersection, he looked again to the east, 
- and saw the defendant’s car approach- 
ing about 25 feet away from the inter- 
section; that the plaintiff kept moving 
-northwardly in the intersection; and 
that the defendant’s car came into the 
intersection at about 40 miles per hour, 
and, with no diminution of speed, 
struck the plaintiffs’ car. Held, that it 
was not error to submit the question of 
contributory negligence to the jury; 
the motion for judgment n. o. v. must 
therefore be overruled.—McGarvey Vv. 
Mages, 50 Dauph. 128. 
. Pa.Com.Pl. In an action by the own. 
er of a coat to recover damages from 
the defendant with whom the plaintiff 
had left the coat for cleaning and stor- 
age, the plaintiff’s evidence indicated, 
inter alia; that she purchased the coat 
in 1936 for $150; that when she gave 
the coat to the defendant, she was ad- 
vised that the coat and collar would be 
cleaned separately; and that when de- 
livered to the defendant the collar.was 
“black all over,” but when it was re- 
turned it; was not the same shade. 
Plaintiff’s only witness who examined 
the coat after the cleaning testified that 
the collar looked very old; that he 
could not tell whether the collar had 
- been exposed to heat or to a wrong 
fluid; and that he was not familiar 
with the cleaning and fumigating proc- 
esses used by the defendant. The de- 
 fendant offered five witnesses in addi- 
tion to himself, two of whom were ex- 
_ perienced competitors, and one a furrier 
of many years experience. Their tes- 
timony indieated that the method used 
by the defendant was an approved up- 
to-date method of cleaning garments 
and contained nothing that would affect 
the color of the fur; that such process 
~. would not cause any change in color 
_ of the fur collar; that the collars were 
never separated from the garments in 
the cleaning process; and that there 
-- was nothing unusual about the color of 
the fur on the collar. The coat was de- 
 livered to the defendant and accepted 
at a valuation of $75.00. There was 
-_-no evidence as to its value when defend- 
£ Ant ottered to return it to the plaintiff. 
he verdict was for. $60.00. Held, that 
the motion for judgment n. o. v. must 
be granted.—Gates v. Finkelstein, 50 
 Dauph. 361. we 
_. Pa.Com.Pl. On a motion/for judg- 
ment n. o. v., following a verdict for 
the plaintiff in an action for damages 
suffered by him when his automobile 
was struck by a train of the defend- 
ant which was backing across a grade 
crossing at night, the plaintiff's evi- 
dence indicated, inter alia: that he 
was proceeding eastwardly and the de- 
fendant’s train northwardly, their lines 
of travel intersecting each other at an 
angle of approximately 140°; that the 
train consisted of a caboose, two cars, 
a tender and an engine, with the en- 
gine facing southwardly, and being at 
the rear of the train; that when the 
‘ plaintiff was at a point over the crest 
of a hill, approximately 482 feet west 
of the crossing, he heard the whistle 
of the train; that when he reached the 
erest of the hill, he saw the train at 
the summit of the railroad track about 
700 feet south of the intersection; that 
because he could see the engine’s open 
fire box, he thought that the train was 
proceeding southwardly; that as he de- 
scended the hill, he heard the rumble 
) of the train, and, at some point be- 
a tween the top of the hill and the cross- 


f 


ing, he saw the train moving ‘slowly” 
at about the summit of the track; that 


% about 134 feet west of the crossing, 
looked both ways, but could see noth- 
(Ss ing, although he “could hear the train 
‘down below there’’; that he then shift- 
ed into low or second gear, and ap- 
proached the crossing at a speed of 
approximately 15 miles per hour; that 


direction, proceeded into ®the intersec- 


he came to a full stop at a stop-sign 


% \ ‘ Mey 

he continued to look and listen a 
approached the crossing, but é 
nothing and heard no whistles or sig- 
nal of any kind; that ag his front 
wheels crossed the near track, the left 
front of the caboose struck his car 
along the engine, in front of the body; 
and that there are no obstructions to 
the view between the road and the 
railroad track. Held, that the plaintiff 
was guilty of contributory negligence, 
and that, therefore, judgment n. o. v. 
must be entered.—Taylor v. Reading 
Co., 51 Dauph. 69. °. 

In acting on the motion for judg- 
ment n. o. v., the Court must read the 
testimony in the light most advantag- 
eous to the plaintiff, and he must be 
given the benefit of every fact and in- 


ference of fact pertaining to the issue, 


involved which may reasonably be de- 
duced from the evidence.—Taylor v. 
Reading Co., 51 Dauph. 69. 

Pa.Com.Pl. Upon motion by defend- 
ant for judgment non obstante veredic- 
to the testimony must be read in the 
light most favorable to the plaintiff, 
and all evidence, conflicts therein and 
reasonable inferences therefrom, per- 
taining to the issue involved, must be 
resolved in his favor, and all conflict- 
ing testimony on behalf of the defend- 
ant must be taken as untrue and that 


unfavorable to him accepted.—Sabatel-. 


li v. Scull, 29 Del. 456. 

Pa.Com.Pl. Judgment notwithstand- 
ing a verdict should not be entered 
where there is any evidence upon the 
record from which the jury could have 
found a verdict for the successful liti- 
OR RL ae v. Montgomery, 29 Del. 

Where the plaintiff admits that im- 
mediately after the automobile collision 
which was the basis of the action, she 
signed a statement of three sheets pro- 
duced by the defendant, such statement 
will be considered as part of her tes- 
timony, upon a motion by the defend- 
ant for judgment N. O. V.—Hoover v. 
Montgomery, 29 Del. 466. 

Upon motion for such judgment all 
questions of doubt arising from the 
testimony must be resolved in favor of 
the successful litigant, and the testi- 
mony construed in the light most fa- 
vorable to him.—Hoover v, Montgom- 
ery, 29 Del. 466. F 

Pa.Com.Pl. Upon motion for judg- 
ment non obstante veredicto the court 
must consider as true the direct proofs 
of the plaintiff, as well as all reason- 
able inferences to be deduced there- 
from, excluding all testimony adduced 
by the defendant which may be adverse 
and contradictory thereto.—Bair— vy. 
Newgeon, 29 Del. 544. 

Pa.Com.Pi. Upon motion for judg- 
ment non obstante veredicto the court 
must resolve all proven facts and rea- 
sonable inferences to be deduced there- 
from in favor of the successful party, 
and ignore any and all contradictions 
favorable to the other party.—Barbano 
v. Barbano, 30 Del.Co. 195, affirmed 
16 A.2d 649, 142 Pa.Super. 371. 


Pa.Com.P1. A judgment on’ the 
whole record non obstante veredicto, 
may not be entered if there was suffi- 
cient competent evidence to justify the 
submission of the case to the jury.— 
Fidelity-Philade!phia Trusts Comat: 
Dreslin, 30 Del.Co. 351. 


Pa.Com.Pl. The Court cannot  en- 
ter judgment non obstante veredicto 
where the physical facts conclusively 
show negligence on the part of the 
Plaine 5 so pele v. Moreland, 22 Erie, 

Upon a motion for judgment non ob- 
stante veredicto the motion will be re- 
fused where the physical facts show 
neglect on the part of the plaintiff.— 
Theiss v. Moreland, 22 Brie 154. 

On a motion for judgment non ob- 
stante veredicto all the facts and infer- 
ence of facts must be resolved in favor 
of the party in whose favor the verdict 
of the ‘jury is rendered.—Theiss vy, 
Moreland, 22 Brie 154. 

Pa.Com.Pl. Where the motion for a 
new trial and judgment n. o. v. the 
plaintiff fails to point out any error of 
law in the trial and the verdict is 
modest in amount and the findings of 
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for a considerable time, 
stepped on sidewalk which for several 
feet along the curb had disintegrated 
for eight or ten inches in from edge 
of curb line, fell and was injured. Un- 
disputed testimony showed that defec-. 
tive condition was known, or should 
have been known, to abutting prop- 
erty owners, the defendants, and that 


. it had been so reported by police officer 


to the municipality which 
it soon after the accident. Jury having™ 
found for plaintiff, defendants took © 
rules for judgment n. o. vy. and for new 
trial, consen gins that plaintiff failed to 
explain cause of break of concrete slab 
or that defect existed therein which 
was, or should have been, disclosed to 
defendants or could have been discov- — 
ered by ordinary diligence on _ their 
part, and that she was guilty of con- 
tributory negligence: Plaintiff's theory 
was that the breaking of the concrete 
slab of sidewalk proper was due to such 
disintegration as resulted in loss of 
support thereto, and that defective con- 
dition was, or in the exercise of rea- 
sonable care in maintaining sidewalk 
reasonably safe for pedestrians, should 
have been, apparent to defendants. 
Plaintiff’s corroborated . testimony 
showed the size and nature of the de- 
fect; and that she stepped completely 
over the curb and defective part of 
sidewalk, and placed her foot on side- 
walk proper, which thereupon gave way 
and thus causing her fall and injuries, 
but her testimony on this point was 
contradicted by police officer who stat- 
ed he saw her place her foot on loose 
stone or curb and stumble. Held, that 
rule for judgment n. o. v. will be dis- 
missed, as the evidence must be ac- 
cepted in light most favorable to plain- 
tiff who. is to be given the benefit of 
all facts and inferences of fact in her 
favor and legitimately deducible from 


repaire 


the testimony.—Dickson y. Bliss, 42 © 
Lack.Jur. 25. 
Pa.Com.Pl. When husband and wife 


sued in trespass for personal injuries 
sustained by her in a collision with car’ 
of defendant who, in affidavit of de- 
fense, denied liability on the ground 
that the driver of his car was not then 
on his master’s business, and was. not 
driving it with his knowledge or under 
his direction; and, on verdict for plain- 
tiffs, defendant took rule for new trial 
and for judgment non obstante vere- 
dicto. Held, that rule for new trial 
will be discharged, and motion for 
judgment non obstante veredicto dis- 
missed. Ags the question of whether the 
relationship of master and servant ex- 
isted between defendant and the driver 
of his car was left to the jury as one 
of fact, Court has no right to set aside 
their finding in that respect.—Snyder v. 
Passen, 42 Lack.Jur. 39. 

Pa.Com.Pl. Defendant operated on 
shore of lake an amusement park which 
included bathing beach facilities with , 
swimmers’ diving board about fifty 


yards from which was a dock operated Z 


by a third party and used ag a landing 
place for a pleasure boat that took 
passengers around the lake for fare. 
On day in question plaintiff, having 
paid for the privilege, was swimming: 
and approached the dock which was 
the starting and finishing point of a 
swimmers’ contest and on which a 
large number of persons had gathered 
to witness the races. -The dock, . col- 
lapsing on side near plaintiff, fell upon 
and injured him—all of which facts 
were undisputed, though question was 
raised as to the legal relation between 
defendant and the party operating the 
dock. Plaintiff’s statement alleged that 
his injuries resulted from the negli- 
gent act. of defendant in permitting 
overcrowding of the dock resulting in 
its collapse; but at trial testimony was 
to effect that collapse was due to rot- 
ted condition of its supporting timbers, 
a variance between allegata and pro- 


bata to which no exception was taken 


/ hee | 


8071. 


at trial. Upon verdict for plaintiff, 
defendant took rule for judgment n. o. 
v. for the reasons; (1) that there was 
a variance between allegations in state- 
ment and the testimony; (2) That 
plaintiff was guilty of contributory 
negligence in approaching so near to 
boat dock; (3) That, even if defend- 
ant’s alleged negligence had _ been 
properly pleaded, the evidence adduced 
did not warrant any inference of such 
negligence. Held, that rule for judg- 
ment n. o. v. will be made absolute, 
but solely on the ground that no com- 
petent testimony was adduced as_ to 
timbers supporting the dock which 
showed negligence and absence of care 
in inspecting, supervising and main- 
taining it in reasonably safe condition 
for use. Irrespective of status of 
third party operating the dock, that 
enterprise was so much a part of the 
general system of attractions at the 
park that defendant was chargeable 
with its supervision and the duty of 
maintaining it in reasonably safe con- 
dition. No specific objection having 
been made at trial to variance between 
plaintiff’s allegations and proofs, de- 
fendant is not now entitled to judg- 
ment n. 0. Vv. 
er plaintiff, in absence of any warn- 
ing or prohibitive notice, was guilty 
of contributory negligence was proper- 
ly for the jury.—Keating v. Wagner, 
42 Lack.Jur. 84. 

Pa.Com.Pl, On a motion for judg- 
ment for defendant n. o. v. the testi- 
mony should not only be read in the 
light most advantageous to the plain- 
tiff, all conflicts therein being resolved 
in his favor, but he must be given the 
benefit of every fact pertaining to the 
issues involved which may reasonably 
be deduced from the evidence.—Bauer 
v. Finger, 19 Leh.L.J. 222. 


Pa.Com.Pl. Where one was induced 
to enter decedent’s service as house- 


keeper, continuing a number of years. 


until his death, with promise of com- 
pensation in his will, but failure to 
make the will as promised, such em- 
ploye may claim reasonable value of 
service rendered. Statute of limitation 
does not apply to such claim as there 
was no contract for weekly or month- 
ly payment during decedent’s lifetime. 
Mere making of will, subsequently re- 
voked by later will, will not entitle 
first devisee to benefit of such provi- 
sion unless it was made in pursuance 
of an agreement entered into with tes- 
tator, that he would thus compensate 
claimant for services rendered. Claims 
of such kind should be closely scanned. 
In case, supra, first trial resulted in 
verdict for defendants. Court en banc 
granting new trial on ground that the 
trial judge regarded the verdict as 
against weight of evidence. , At second 
trial restricted verdict against second 
devisee, not against her as individual is 
proper. Judgment n.o.v. refused and 
rule for new trial discharged.—Szusta 
vy. Krawiec, 34 Luz.L.Reg.Rep. 61. 


Pa.Com.Pl. Competence of testimony 
of wife plaintiff, and husband, admit- 
ted at trial that no payment had ever 
been made, may raise question of fact 
for jury. Rule for judgment n.o.v. dis- 
charged and new trial awarded.—Wil- 
doner v. Sutton, 34 Luz.L.Reg.Rep. 118. 

Pa.Com.Pl. Plaintiff sued insurance 
concern to recover on policy issued to 
husband and secured verdict, defendant 
moving for judgment n. o. v. and new 
trial, Court refusing former and grant- 
ing latter.—Watson v. Metropolitan Life 
Ins, Co., 34 Luz.L.Reg.Rep. 275, held, 
questions involved in insurance, as to 
condition of health of deceased at time 
of delivery of policy, are for jury con- 
sideration and not for the Court.—Wat- 
son v. Metropolitan Life Ins. Co. 34 
Luz.L.Reg.Rep. 275. 

Pa.Com.Pl. Original defendant’s mo- 
tion after adverse verdict, for judgment 
n. o. v., and new trial denied.—White v. 
Consumer’s Finance Service, 34 Luz.L. 
Reg.Rep. 293, reversed 15 A.2d 142, 339 
Pa, 417. 

Pa.Com.Pl..: Plaintiff brought suit 
against amusement concern for injuries 
sustained in collapse of a pavilion 
where she was watching: a contest. 


The question of wheth- - 
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Jury found verdict’ for $1,500 and de- 
fendant filed for new trial and judg- 
ment n. 0. v. Judgment n. o. v., testi- 
mony must be considered in the light 
most favorable to plaintiff, having bene- 
fit of every fact and inference therefrom 
adduced from the evidence. Collapsed 
pavilion was supported by arches aross 
the stream, made up of-laminated pieces 
of two by six lumber upon which was 
placed a stringer. Two architects of 
long experience testified that such con- 
struction not strong enough to support 
anything but a small load, and testi- 
mony adduced that the number of peo- 
ple was many times: more than that 
considered safe by architects. Defend- 
ant’s contention of no negligence be- 
cause the material of the arches was 
proper, not availing, as the issue was 
not the material of the arches but 
whether they were sufliciently strong 
for the purpose intended. | Jury having 
adjudged arches insufficient and with 
evidence to support such a finding, 
Court bound thereby.—Piershalski v. 
Croop, 34 Luz.l.Reg.Rep. 353. 

Pa.Com.Pl. Where controlling ques- 
tions of fact were resolved by a jury, 
and verdict in plaintiff’s favor and no 
valid reason for disturbing such ver- 
dict, motion n. o. v. and for new trial 
denied.—Rinkievich v. Sovereign Camp, 
W. O. W., 34 Luz.L.Reg.Rep. 387. 

Pa.Com.Pl. Where plaintiff claims 
damages for failure of defendant in- 
surance company to become his surety 
upon a construction bond, and the evi- 
dence discloses that the authority of 
the agent of the company to write 
bonds was limited to a lesser amount 
than plaintiff required, judgment n.o. 
v. for the insurance company will be 
entered, where there is no evidence that 
plaintiff ever contacted the company 
directly, and there is no evidence that 
the company ratified the acts of its 
agent, upon which the plaintiff claims 
he relied to his detriment.—Schenker v. 
Indemnity Ins. Co. of North America, 2 
Monroe L.R. 141. 


Whether or not, in such case, the 
plaintiff relied upon the acts of the 
agent and acted thereon to his dam- 
ages, so that the agent would be liable 
as an individual to the plaintiff, is a 
question for the’ jury.—Schenker y. In- 
demnity Ins, Co. of North America, 2 
Monroe L.R. 141. 


Pa.Com.Pl. On a motion for judg- 
ment non obstante veredicto, the true 
test of the right to enter such a judg- 
ment is whether, at the close of the 
trial, the trial court should have given 
binding instruction; and the testimony 
should not only be read in the light 
most advantageous to the successful 
perty, and conflicts thereon resolved in 
his favor, but he must be given the 
benefit of every fact and inference of 
fact pertaining to the issues involved 
which may reasonably be deduced from 


the evidence.—Stein v. Taylor, 56 
Montg. 199. 
Pa.Com.Pl. Where, in an action on a 


contract of insurance, plaintiff claimed 
payments for total disability and the 
jury returned a verdict in his favor, 
judgment n. o. v. will not be entered 
for the sole reason that the court re- 
fused binding instructions, where 
plaintiff and his physician testified that 
osteo-arthritis or spondylitis developed 
from diseased tonsils and sinuses, and 
that plaintiff suffered total disability. 
The issue as to whether or not plain- 
tiff was disabled was clearly raised, 
and it was for the jury to say wheth- 
er or not plaintiff's testimony was 
false or true.—Silvano vy. Metropolitan 
Life Ins. Co., 14 Northumb.L.J. 321, re- 
versed 5 A.2d 423, 135 Pa.Super. 260. 


Pa.Com.Pl. On motion for judgment 
n. o. v. the evidence and inferences de- 
ducible therefrom favorable to plaintiff 
must be taken as true, and contribu- 
tory negligence may be declared as a 
matter of law only in a clear case.—Na- 
sional Chair Co. v. Barrall, 15 North- 
umb.L.J. 26. 

Pa.Com.Pl. Where a party’s case is 
based solely upon oral testimony, the 
truth of which is not admitted by the 
adversary party, a verdict cannot be 
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directed nor a judgment entered n. o. 
v.—Seier v. Brunner, 28 North. 81. ' 

Pa.Com.Pl. Judgment for defendant 
n. 0. V. Was granted in an action for 
personal injuries where plaintiff was 
hit, while standing on a sidewalk in 
front of defendant’s drugstore, by a 
piece of heavy glass known as “vitro- 
lite,” when it fell from a point in the 
front wall of defendant’s store, fifteen 
feet above the sidewalk. There was not 
sufficient evidence to charge defendant 
with negligence. The principle of res 
ipsa loquitur did not apply.—Doerr y. 
Rands, 88 P.L.J. 579. 

People using the sidewalk on a busy 
street corner impose a higher degree of 
care upon an owner than one whose 
structure does not abut upon a‘ public 
highway. The duty of a defendant un- 
der this circumstance is akin to that of 
a store proprietor to his business in- 
vitee. But there must be affirmative 
proof of negligence, or of circumstances 
from which negligence could be in- 
ferred, to entitle plaintiff to recover 
SR aa TEL ni vy. Rands, 88 P.L.J. 
_ Testimony of an expert was insuffi- 
cient to show negligence, where he 
specialized in building design and con- 
struction, but had never examined the 
structure in question and predicated his 
testimony wholly upon the examination 
of a photograph of the wall where the 
vitrolite had been, the photograph hav- 
ing been taken about three weeks after 
Ee eae eek v. Rands, 88 P.L. 

Pa.Com.Pl. Plaintiff recovered dam- 
ages in trespass for silicosis and judg- 
ment n. o. v. refused, where plaintiff 
was employed as an acetylene welder 
and worked in a room, the air of which 
was filled with dust from an adjoining 
apartment where sandblast and grind- 
ing machinery was operated. Defend- 
ant’s negligence was predicated upon a 
failure to provide sufficient exhaust 
fans as required by the act of May 2, 
1905, P.L. 352.—Rebel v. Standard San- 
itary Mfg. Co., 89 P.L.J. 17, affirmed 
16 A.2d 534, 340 Pa. 313. 


Pa.Com.Pl, After refusal of a point 
for binding instructions, defendant’s 
motion for judgment n. o. y. was 
granted, where a five-year old girl was 
injured when she was struck by an 
automobile driven by defendant and 
there was no positive evidence as to 
how she happened to be injured or 
that she was within defendant’s view 
for a sufficient time to avoid an acci- 
dent, had he been vigilant.—Ridley vy. 
Pucei, 89 P.L:J. 292. 

Pa.Com.Pl, A judgment n.o.v. will 
not be granted where conflicting testi- 
mony has been offered upon a material 
fact.—Smolinsky v. Metropolitan Life 
Ins. Co., 7 Sch.Reg. 276. j 

Before granting a judgment n.o.yv., all 
of the testimony must be considered in 
the view most favorable to the party 
against whom this judgment would lie, 
—Smolinsky v. Metropolitan Life Ins. 
Co., 7 Sch.Reg.. 276. J 


Pa.Com.Pl. After the death of the 
insured, the Insurance Company re- 
fused to pay the policies and the plain- 
tiff, the beneficiary, brought suit, which 
resulted in a verdict for plaintiff. The 
defendant moved for judgment n.o.y. 
and a new trial. Plaintiff was the son 
of the insured, who could neither read 
nor write and could understand but 
little English. The application. was 
made in the presence of and with the 
assistance of the son and admittedly 
contained statements that were not 
true, including certain ones concerning 
health and hospitalization. Since the 
determination of certain questions rest- 
ed on oral testimony which was nec- 
essarily submitted to the jury, judg- 
ment n. o. v. could not properly be 
entered, but, in view of the circum- 
stances indicated by the plaintiff’s con- 
nection and interest and his presumed 
knowledge of the falsity of the state- 
ments in the application, it was held 
that the verdict of the jury was so con- 
trary to the weight of the evidence that 
a new trial should be granted. —Mesko 
vy. Prudential Ins. Co., 20 Wash. 138. 

Pa.Com.Pl, In an action of trespass 
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: for injury by stepping into a hole in 
the sidewalk, the jury found in favor 
of the plaintiff and the defendants 
moved for judgment n. o. v. Since 
there was conflicting testimony as to 
the existence of the hole in the side- 
walk, the case was clearly one for the 
jury, and in order to obtain a judgment 
n. 0. v. all testimony must be consid- 
ered in the light most favorable to the 

os party whom the verdict favored.—Klos- 

ky v. Gowern, 21 Wash. 92. 

Pa.Com.Pl. Where in an action of 
trespass for injury to the _ plaintiff’s 
wife, a passenger on the defendant's 
plane engaged in transporting passen- 

a gers for hire, the aviator engaged in 

% stunt flying resulting in a crash, the 

‘ question of defendant’s negligence was 

submitted to the jury and upon a ver- 

- dict for the plaintiffs the court refused 

a motion for judgment n. o. v. as filed 

by the defendant.—Shaffer v. Johnston, 

. 23 West. 67. 

 Tenn.App. 
non obstante veredicto is a 


A motion for judgment 
test of 


pleadings, and is inapnlicable when 
a applied to a question of evidence.— 
‘Jamison v. Metropolitan Life Ins. Co., 


1445 S.W.2d 553. 
— 'Pex.Civ.App. In grantor’s suit, to 
set aside trust deed on ground of 
---—s grantor’s mental incapacity when deed 
it 2 was executed, undue influence, duress 
and failure of grantor’s acknowledg- 
‘ment to be taken separately from ac- 
a, knowledgment of grantor’s husband, 
_ minor defendants’ motion for judgment 
notwithstanding verdict for grantor 
i+ ghould have been sustained where jury 


- determined questions of undue influence 
and duress adversely to grantor, and 
__ grantor’s testimony denied her alleged 
mental incapacity, and notary’s certifi- 
_ ‘eate, which was in due form, recited 
that grantor’ was examined by notary 
apart from husband, and there was 


oe nowledge deed.—Kimmell vy. Tip- 
_ ton, 142 S.W.2d 421. 
_. Wex.Ciy.App. Under statute author- 
ar izing court to render judgment non ob- 

_stante veredicto, judgment reciting 
that court was of opinion that directed 
verdict would have been 
that a judgment non obstante. veredicto 
should be rendered in favor of defend- 


ant, and decreeing that plaintiff take’ 


ae nothing by his action and that defend- 
-, ants go hence without day and recoyer 
all costs incurred, contained all statu- 
' tory requisites. Vernon’s Ann.Civ.St. 
| art. 2211.—Le Master v. 
_ Transit Co., 142 S.W.2d 908, 
_ granted. : 


A judgment non obstante veredicto 

_ could be sustained only on ground that 
a directed verdict for defendant should 
c ‘have been returned. Vernon’s Ann.Civ. 
- St. art. 2211.—Le Master v. Fort Worth 
Bet Transit Co., 142 S.W.2d 908, error 
granted. 

Under statute authorizing court to 
render judgment non obstante veredic- 
to, if a directed verdict would have been 
‘proper, and court, after having submit- 
ted special issue to jury, should con- 
elude that he should have directed ver- 
diet before submitting special issues, 
and a motion is made and followed by 
the required notice, court may enter 

judgment non obstante veredicto. Ver- 
- pnon’s Ann.Civ.St. arts. 2209, 2211.—Le 
_ Master_v. Forth Worth Transit Co., 
mr 142 S.W.2d 908, error granted. 
Where undisputed evidence showed 

that motorist was violating ordinance 
in operating automobile within 10 feet 
of moving bus and that he was admit- 
__tedly too close to the bus when he dis- 
covered that it had stopped to apply 
- prakes or turn left and miss it, and 
that he failed to keep proper lookout 
and observe stop signals displayed by 
rit: bus driver, motorist was guilty of con- 
tributory negligence which wags the 
y “proximate cause” of the accident, and 
trial court should have directed a ver- 
dict for defendant, and, not having 
done so, at conclusion of evidence, mo- 
tion of defendant for judgment non ob- 
stante veredicto was properly  sus- 
tained. Vernon’s Ann.Civ.St. art. 2211. 
—Le Master v. Fort Worth Transit Co., 
142 S.W.2d 908, error granted. 


error 
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Tex.Civ.App. In negligence suit sub- 
mitted on issues of discovered peril, 
lack of evidence on such issues, or un- 
contradicted evidence which does not 
raise issues and would not support 
finding for plaintiff on the issues, re- 
quires a peremptory instruction or, on 
motion, judgment notwithstanding the 
verdict.—Dallas Ry. & Terminal Co. v. 
Glenn, 144 S.W.2d 961, error dismissed, 
judgment correct. 

Tex.Civ.App. In salesman’s action on 
agreement of employer, allegedly made 
by its sales manager, to pay commis- 
sions to salesman on sales made in his 
territory during a period that the 
salesman was _ disabled, 
judgment notwithstanding verdict on 
ground there was no evidence of au- 
thority of the manager to make the 
agreement or ratification of the agree- 
ment was not justified in view of con- 
flicting evidence.—Rodriguez v. Higgin- 
bochamh alley Losan Co., 144 S.W.2d 


Tex.Civ.App. Judgment notwithstand- 
ing verdict of the juty is authorized 
only where a directed verdict wouid 
have been proper, or where the partic- 
ular finding of the jury has no support 
in the evidence.. Vernon’s. Ann.Ciy.St. 
art. 2211.—Heath v. Elliston, 145 S.W. 
2d 243. Hrror dismissed, judgment 
correct. 

Where jury found that four named 
individuals were procuring cause of 
sale, judgment for commissions in fa- 
vor of only two of such individuals 
was erroneous if there was any com- 
petent evidence to support finding that 
the other defendants were procurir 
cause of sale. Vernon’s Ann.Civ.St. 
art. 2211.--Heath v. Elliston, 145 S.W. 
2d 2438, error dismissed, judgment cor- 


rect. 
Evidence that 


insurance company 


listed its lands generally with real es-. 


tate agents without giving any agent 
an exclusive listing, that certain agents 
negotiated with prospective purchaser 
without consummating a sale, that oth- 


er agents were subsequently successful’ 


in closing sale to same prospect, and 
that company maintained an attitude 
of strict neutrality as between respec- 
tive agents, sustained trial court’s find- 
ing that latter agents were procuring 
eause of sale as basis for judgment 
notwithstanding verdict which found 
that all of agents were procuring cause. 
—Heath v. Hlliston, 145 S.W.2d 243, 
error dismissed, judgment correct. 


Tex.Civ.App. Where a jury question 
is presented, the trial court should not 
sustain a motion for judgment not- 
withstanding the verdict, since a di- 
rected verdict would not be proper. 
Vernon’s Ann.Civ.St. art. 2211.—Barrett 
v. Commercial Standard Ins. Co., 145 
S.W.2d 315. \ 

If the evidence on controlling con- 
troverted issues is such that reasonable 
minds could differ in its construction 
and application, and a jury trial is 
demanded, a directed verdict should 
not be given, and consequently a judg- 
ment notwithstanding verdict should 
not be entered.—Barrett v. Commercial 
Standard Ins. Co., 145 S.W.2d 316. 

Where trial court could not properly 
instruct’ a verdict for defendant under 
the facts, it should have entered a 
judgment in conformity with the 
pleadings, the evidence and the verdict 
and not rendered a judgment for de- 
fendant notwithstanding a verdict for 
plaintiff. Vernon’s Ann.Civ.St. art. 
2211.—Barrett v. Commercial Standard 
Ins. Co., 145 S.W.2d 315. 

Tex.Civ.App. Where evidence in par- 
tition suit clearly would not have sus- 
tained a directed verdict for defendant 
under express statutory provision de- 
fendant’s .motion for judgment not- 
withstanding the verdict was properly 
overruled. Rev.8t.1925, arta 2211. — 
Marlett v. Brownfield, 145 S.W.2d 636. 

Tex.Civ.App. In action to foreclose 
a chattel mortgage or in the alternative 
for the conversion of an automobile, 
where issues submitted to the jury 
were raised by the pleadings and sup- 
ported by the evidence, trial court 
could not render a judgment notwith- 
standing the verdict. Vernon’s Ann, 


granting of 


Civ.St. art. 2211.—Citizen 
of Houston v. Giles, 145 Ss. 


ror dismissed. : ae) 
Under statute, jury 


Tex.Civ.App. 4. 
finding of contributory negligence. on™ 
special issues could be set aside by 
trial court and judgment rendered for 
plaintiff only if the jury finding had 
no support in the evidence. Vernon’s 
Ann.Civ.St. art. 2211.—Jennison v. Dar- 
nielle, 146 S.W.2d 788, error granted. 

Tex.Civ.App. In personal injury 
suit, it is error to grant defendant’s 
motion for judgment notwithstanding 
jury’s verdict for plaintiff, if there is 
any evidence raising issue of defend- 
ant’s liability—Walker v. Texas & N. 
O. R. Co., 150 S.W.2d 853, error dis- 
missed, judgment correct. ig 

Tex.Civ.App. The correctness of tri- 
al court’s action in rendering judg- 
ment for defendant non obstante vere- 
dicto was to be determined from suffi- 
ciency of evidence to raise issue re- — 
specting defendant’s liability, and if 
-issue was fairly raised by evidence, 
the court erred in rendering judgment, 
but if not, no error was presented.— 
Carrell v. Dallas Railway & Terminal 
Co., 151 S.W.2d 869, error dismissed, 
judgment correct. , 

In minor’s action for injuries sus- 
tained when truck in which minor was 
riding collided with. street car at a 
street intersection, evidence which 
showed that collision was due to truck | 
driver’s negligence was insufficient to 
raise issue of discovered peril as to 
company and hence rendering judg- 


ment for company non obstante vere- — 


dicto was proper.—Carrell v. Dallas 
Railway & Terminal Co., 151 §.W.2d 
869, error dismissed, judgment correct. 

Tex.Civ.App. In trespass to try ti- 
tle in order to recover undivided min- 
eral interest in certain realty, wherein 
a jury trial was demanded, trial court 
properly overruled motions for di- 
rected verdict and for judgment not- 
withstanding the verdict, where the 
case was essentially a jury case.— 
Johnson v. Stickney, 152 S.W.2d 921. 

Wash. In action for breach of oral 
contract to pay all losses sustained by 
plaintiff in the purchase of chicks in 
case they developed the disease of 
chick bronchitis, evidence showing that 
many chicks died from such disease, 
authorized a recovery by plaintiff and 
justified denial of defendant’s motion 
for judgment notwithstanding the ver- 
dict, on the ground that it was based 
upon speculation and conjecture, in 
that the chicks did not die from such 
disease, but died from some other dis- 
ease or other cause.—Letres v. Wash- 
ieeten Co-op. Chick Ass’n, 111 P.2d 


Wash. A motion for “judgment not-, 
‘withstanding the verdict” cannot be 
granted unless court can say as mat- 
ter of law that there is neither evi- 
dence nor reasonable inference from 
evidence to justify verdict, and all com- 
petent evidence favorable to parties op- 
posing motion must be regarded as 
true, and they must be given benefit 
of every favorable inference which may 
reasonably be drawn from such eyvi- 
dence.—Moen vy. Chestnut, 113 P.2d 
1030. 

On challenge to sufficiency of plain- 
tiff’s evidence or on motion for nonsuit, 
even though plaintiff’s evidence is in 
some respects unfavorable to him, he | 
is not bound by unfavorable part there- 
of, but is entitled to have his case sub- 
mitted to jury on basis of evidence 
which is most favorable to his posi- 
tion, and motion for judgment not- 
withstanding verdict must be tested by 
iit rule—Moen y. Chestnut, 113 P.2d 


Evidence authorized finding that de- 
fendant, having plaintiff’s automobile 
continuously under observation from 
time it was 75 feet from intersection 
until moment of impact, and seeing 
that plaintiff was not according de- 
fendant right of way, nevertheless in- 
creased his speed, and without at- 
tempting to stop or without swervin 
to his left proceeded directly ahea 
and crashed into right rear side of 
plaintiff’s automobile, and that plain- 


030. 

Wash. A motion for judgment not- 
withstanding the verdict admits the 
truth of all of the plaintiff's evidence 
and all inferences that can reasonably 
be drawn therefrom, and requires that 
the evidence be interpreted most 
strongly against the defendant and in 
the light most favorable to the plain- 
ee ae v. Middendorf, 115 P.2d 

Wash. A motion for “judgment not- 
withstanding the verdict” cannot be 
granted unless court can say as a mat- 
ter of law that there is neither evidence, 
nor reasonable inference from evidence, 
to justify the verdict and all compe- 
tent evidence favorable to parties oppos- 
ing motion must be regarded as true 
and they must be given benefit of every 
favorable inference which may reason- 
ably be drawn from such evidence.— 
Peterson v. Mayham, 116 P.2d 259. 

Wis. Where negligence of invitee in 
stepping onto railroad track in front 
of approaching switch engine was at 
least as great as the negligence of the 
railroad in failing to provide a guard 
at crossing, trial court erred in deny- 
ing railroad’s motions, in personal in- 
jury action, for directed verdict and 
judgment notwithstanding the verdict. 
—Patterson v. Chicago, St. P. M. & O. 
Ry. Co., 294 N.W. 63, 236 Wis. 205. 

Wis. In action arising out of colli- 
sion between automobile and truck, in 
which testimony was such that jury 
question as to whether truck driver 
failed to exercise ordinary care as to 
lookout and yielding right of way 
existed, it was error to deny plaintiff 
judgment on verdict for plaintiff. St. 
1939, §§ 85.10(35), 85.18(8, 9), 85.69.— 
Cranston v. Railway Express Agency, 
297 N.W. 418, 287 Wis. 479. 
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_ Cal.App. In determining whether 
judgment notwithstanding verdict 
should be granted, courts are guided 


by the same rules which apply to non- 
suits and directed verdicts.—Funari v. 
Gravem-Inglis Baking Co., 104 P.2d 44. 

Ill.App. Where after entry of judg- 
ment on a verdict for plaintiff defend- 
ant filed motion for new trial, stating 
that court erred in refusing defendant’s 
request, at the close of evidence, for 
directed verdict, in denying defendant’s 
motion for judgment on pleadings and 
in denying motion for judgment not- 
withstanding verdict, court was au- 
thorized to enter an order granting 
motion for new trial and entering 
judgment in favor of defendant against 
plaintiff notwithstanding the verdict, 
as against contention that proceeding 
did not conform to statute in that there 
was no motion for judgment notwith- 
standing the verdict made within 10 
days prescribed by statute. _Smith- 
Hurd Stats. ce. 110, § 192(1).—Bicek v. 
Royall, 30 N.H.2d 747, 307 Lll.App. 504. 

Tex.Civ.App. Under statute author- 
izing trial court to render judgment 
notwithstanding the verdict, it must 
appear of record that the requirements 
as to service of the motion have been 
complied with before judgment not- 
withstanding the verdict can be en- 
tered. Vernon’s Ann.Civ.St. art. 2211. 
—Citizens State Bank of Houston vy. 
Giles, 145 S.W.2d 899, error dismissed. 

Tex.Civ.App. In personal injury 
suit, defendant’s motion for judgment 
notwithstanding verdict for plaintiff 
on ground that undisputed evidence 
failed to show any actionable negli- 
gence of defendant was sufficient to 
invoke court’s jurisdiction to act 
thereon as tantamount to statement 
that court should have given defend- 
ant’s requested instructed verdict. 
Vernon’s Ann.Civ.St. art. 2211.—Walk- 
er vy. Texas & N. O. R. Co., 150 S.W. 
2d 853, error dismissed, judgment cor- 
rect. ‘ 


In action against railroad company 
for injuries to one riding in automo- 
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_ Wis. Where plaintiff's motion for 
judgment notwithstanding verdict 
which found plaintiff guilty of negli- 
gence, was urged on ground that as a 
matter of law plaintiff was not guilty 
of negligence under evidence, the mo- 
tion was, in effect, one to set aside 
verdict for insufficiency of evidence 
and, therefore, under statute, it could 
not be granted by trial court after ex- 
piration of 60 days from rendition of 
Verdicts St. W939)" \S§. 352/110.) 9 2170.- 
49(1).—Volland v. McGee, 294 N.W. 
497, rehearing denied 295 N.W. 635. 

Wis. Order setting aside verdict and 
granting a new trial was ineffective, 
where more than 60 days had expired 
after rendition of verdict, but order va- 
cating and setting aside judgment was 
not void, since court did not lack ju- 
risdiction to vacate the judgment al- 
though under the circumstances it com- 
mitted error in doing so. St.1939, § 
252.10(1).—Volland v. McGee, 295 N.W. 
635, 236 Wis. 358, denying rehearing 
294 N.W. 497, 236 Wis. 358. 


§ 118 

C.C.A.N.Y. A gucement should not 
contain findings which are not conclu- 
Sive between the parties, and no finding 
will be conclusive unless necessary to 
the disposition of the issues.—Minne- 
apolis-Honeywell Regulator Co. v. 
Thermoco, Inc., 116 F.2d 845, modify- 
ing 34 F.Supp. 403. 

Ala. If from whole record, the date 
and amount, the parties between and 
against whom judgment is given and 
the court in which it was rendered ap- 
pear, judgment is not defective—Taun- 
ton v. Dobbs, 199 So. 9, 240 Ala. 287. 

Tex.Civ.App. In suit against makers 
of note and administratrix of estate of 
deceased guarantor thereof to recover 
on note and foreclose trust deed lien 
on makers’ realty, judgment against 
makers for unpaid balance of amount 
of debt acknowledged in trust deed 
and against administratrix for smaller 
sum due on note guaranteed was not 
“duplicitous”.—Baten v. Thornhill, 145 


S.W.2d 608, error refused. 
§ 123 
D.C.Mass. Where cause of action 


for recovery of income tax paid on 
gain from exchange of stock was es- 
tablished substantially as alleged in 
first count, which proceeded on theory 
that what plaintiff received had no 
fair market value, plaintiff could not 
recover on theory set forth in second 
count, that if there was fair market 
value, value was so little and result- 
ing loss so great that plaintiff should 
recover whole of income taxes paid for 
year. Revenue Act 1928,°§ 111(c), 26 
U.S.C.A. Int.Rev.Acts, page 376.—State 
eit Trust Co. v. U. S., 37. F.Supp. 


Ala. The statute authorizing .rendi- 
tion of such decree as equity and jus- 
tice may require in favor of any one 
or more of several complainants ap- 
plies only to suits in equity, and, 
therefore, in statutory action of eject- 
ment unless all of several plaintiffs are 
entitled to recover, none can recover. 
Code 1923, § 6645.—Sharpe vy. McCloud, 
199 So. 848, 240 Ala. 499. 

In statutory action of ejectment 
where three of seven plaintiffs, as heirs 
at law of prior owner of realty, were 
entitled to recover, but no title or 
right of possession in ‘the other four 
plaintiffs was shown, all plaintiffs were 


titled to recover, none ma 


properly denied recovery, 
ejectment unless all pl 


Sharpe v. McCloud, 199 So. 
Ala. 499. : : 
Ii.App. Where trial court v. 
judgment by confession on notes | 
stead of entering order merely allowing 
judgment to be opened up and _ stand 
as security for indebtedness abiding 
further hearing, and thereafter trial 
court entered a summary judgment 
and upon realizing within 380 day 
that it was a mistake to vacate th 
judgment, court still had jurisdictio: 
and was justified in rectifying mistak 
by setting aside the order of vacatio 
and reinstating judgment by confes- 
sion, leaving two judgments, which 
was permissible under statute. } 
Hurd Stats. e. 110, § 174.—N 
Builders Bank of Chicago y. Simon 
31 N.E.2d 269, 307 Tll.App. 552. 
Mass. In absence of statute pr 
ing for different judgments in an 
tion at law, there can ordinarily 
but one final judgment.—Noye 
Bankers Indemnity Ins. Co., 30 N. 

867, 307 Mass. 567 
The entry of a second final 


judgment.—Novyes_v. J 
Egtek Ins. Co., 30 N.E.2d 867, 307 M 
Tex.Com.App. The entry of a 
ond judgment in the same case is not 
a “vacation” of the first judgment, 
and if there is nothing to show t 

the first was vacated, the second | 
a nullity.—Mullins v. Thomas, 150 
2d 83, 136 Tex. 215, reversing Th 
v. Mullins, 127 S.W.2d 559. 
The alleged facts that injunctiv 


state of uncertainty that by some act 
they might precipitate themselves in 
to a situation in which they might 
called before the court on proceedings — 
for contempt, and that the intervener © 
appeared as an intervener without:a — 
pleading or a court order authorizing 
his intervention, did not show that th 
first judgment was void, and hence 
second judgment entered in the cas ; 
was a nullity, and appeal from second | 
judgment should have been dismissed. — 
—Mulling y. Thomas, 150 S.W.2d 83 
136 Tex. 215, reversing Thomas v. 
Mullins, 127 S.W.2d 559. ei is): 

Where agreed judgment showed on 
its face that it was rendered on Fe 
ruary 28 as an agreed judgment, it wa 
immaterial that it was not filed u 
March 18, the date on which the sec- 
ond judgment was filed, and the dela 
in the filing did not prevent the secon 
judgment from being a nullity.—Mu 
lings v. Thomas, 150 S.W.2d 88, 13 
Tex. 215, reversing Thomas v. M 
lins, 127 S.W.2d 559. : 

Tex.Civ.App. A trial court can render 
but one judgment in case, and, if it 
grants motion for new trial, must r 
try the whole case.—Stout v. Oliveira, 
153 S.W.2d 590, error refused. | ok 

§ 126 pi fs 

La.App. A judgment which showed eee" 
on its face that it was rendered in the 3 
Twenty-second Judicial District Court 
Tammany Parish and that it 
was rendered, read and signed in open 
court was not void because it did not 
state the place where court was held — 
nor where judgment was signed, since 
it would be presumed that the court 
was held at the place fixed therefor by 
law.—Smith v. Crescent Chevrolet Co., 
1 So.2d 421. . 


§ 127 
Ill.App. Under the Practice Act, de- 
crees need not contain any special find- 
ings of fact. Smith-Hurd Stats. e¢. 


33 N.B.2d 632, 

N.Y.Sup. It is improper to include 
findings of fact as part of .the judg- 
ment.—People v. Reinforced Paper Bot- 
tle Corporation, 27 N.Y.S.2d 14, 176 
Misc. 268. 

§ 128 

The general rule is 


Ariz. that a 


ier 82128 
- 

| judgment which does not show for and 
against whom it is entered is void for 


- “uncertainty.”—Ackel y. Ackel, 110 P. 


2d 238, rehearing denied 111 P.2d 628. 
Mo.App. A judgment must be suflfi- 
* ciently certain in its terms to be sus- 
* ceptible of enforcement in the manner 
ay provided by law, and must be in such 
. form that clerk is able to issue execu- 
; tion upon it which officer will be able 
to execute.—Bishop y. Bishop, 151 S.W. 
i 2d 553. 
: Tex.Civ.App. 
; trustee’s deed the effect to convey real- 
2 ty to one of the defendants, subject to 
plaintiff’s mineral interests, in trust for 
another defendant to the extent of the 
other defendant’s interest as it existed 
immediately prior to trustee’s sale, sub- 
ject, however, to any lease which the 
first defendant held on the land, togeth- 
er with his right to moneys he had 
- theretofore advanced to certain individ- 
ual for her living expenses and for 
costs and expenses to the first defend- 
J ant in paying moneys to bank and for 
ied taxes, property upkeep, and expenses 
of litigation, etc., was too indefinite to 
be effective or to support enforcement.— 
Johnson v. Stickney, 152 S.W.2d 921. 
§ 129 J 
Cal. A court granting equitable re- 
lief has the power to make its decrees 
contingent on compliance by the plain- 
tiff with certain conditions, so that the 
interests of the defendants can be pro- 
—tected.—Seeger v. Odell, 115 P.2d 977, 
prior opinion 108 P.2d 33. 


j § 130 
_N.Y.City Ct. 


A decree giving to 


In action for damages 
to plaintiff’s* automobile wherein de- 
 fendant counterclaimed for damages, 
‘the City Court, City of Utica, could not 
enter a judgment in the alternative. 
Bandych vy. al Tee N.Y.S.2d 830. 
; 3 


4 1 
a! Il.App. A default judgment against 
“John M. Cohen” was not void because 
-  defendant’s real name was allegedly 
Tack M. Cohen,’’ where defendant was 
--«~personally served and was the person 
intended to be served, and did not ap- 
-_- pear in court and move for appropriate 
relief, but raised the point for the first 
time almost four years later.—Lewis vy. 
West Side Trust & Savings Bank of 
Chicago, 30 N.W.2d 767, 307 Ill.App. 
_ 473, transferred 25 N.H.2d 818, 373 
Ill. 245. 

Ohio App. Equity cannot grant a de- 
eree which will affect only one party 
to an instrument and leave other party 
free to enforce its provisions.—Reed v. 

Timberman, 29 N.H.2d 446, 65 Ohio 
‘App. 182, dismissing appeal 30 N.H.2d 
993, 187 Ohio St. 524. 


§ 137 
Il.App. A “judgment” is the sen- 
tence of the law pronounced by the 
court upon a matter contained in the 
record, and is the law’s last word in 
a judicial controversy; it may be de- 
fined as the final consideration and 
determination of the court upon mat- 
ters submitted to it in an action or 
proceeding, and is the judicial act of 
the court, and interest thereon is not 
an integral part thereof. Smith-Hurd 
Stats. c. 74, § 3.—People ex rel. Salo- 
-mon y. Kelly, 32 N.B.2d 920, 309 I11. 
App. 133; People ex rel. Clennon vy. 
Kelly, 32 N.E.2d 921, 309 Ill.App. 133; 
People ex rel. Gallachio v. Kelly, 32 
N.H.2d 921, 309 Ill App. 133; People 
- ex rel. Keeler vy. Kelly, 32 N.H.2d 922, 
309 Ill.App. 133; People ex rel. Klee vy. 
Kelly, 32 N.E.2d oes 3809 IllApp. 72. 
1 


Cal.App. Costs are not an integral 
part of a judgment, and are but an 
incident to judgment.—Slater v. Su- 
 perior Court of Contra Costa Coun- 
| ty, 115 P.2d 32, rehearing denied Sla- 
ter v. Superior Court in and for Contra 
Costa County, 115 P.2d 865. 

§ 149 

N.Y.Sup. Where plaintiff’s action for 
fraud was one in which defendant was 
liable to arrest, plaintiff was entitled 
to have incorporated in the judgment 
a statement that defendant was subject 
to arrest and imprisonment. Munici- 
pal Court Code, § 128; Civil Practice 
Act, §§ 504, 764, 826.—Pacific Finance 
eon vy. Trombino, 24 N.Y.S.2d 


ow RA att ey 
‘2 1 oe ORO SE 
JUDGMENTS 
Tex.Civ.App. In action against — 
numerous parties for balance due on 
purchase price represented by an oil 
payment for the assignment of an oil 
and gas lease, judgment in favor of 
original plaintiff and certain parties 
named as defendants who adopted 
plaintiff's pleadings and became plain- 
tiffs in court below was a “final judg- 
ment”, as to all persons who_ were 
parties in court below, though it did 
not decree who, if any one, should pay 
the amount of judgment.—Arcadia Re- 
fining Co. v. Cook, 146 S.W.2d 767. 
1 


53 

Cal. Where neae te filed motions 
for directed verdict, but plaintiff dis- 
missed without prejudice before mo- 
tions were ruled on, and jury was 
dismissed, and subsequently defend- 
ants’ motions to vaeate order of dis- 
missal were granted, and motions for 
directed verdicts were granted, judg- 
ment entered on the orders granting 
defendants’ motions for directed ver- 
dicts were void because of absence of 
verdicts on which to base the judg- 
ments. Code Civ.Proe. § 616.—Casner 
v. Daily News Co., 106 P.2d 201, prior 
opinion 98 P.2d 537. 

Ga.App. Where the trial court in a 
suit to recover damages for the _al- 
leged conversion of a certificate of 
stock properly directed a verdict in 
favor of defendant on its plea in bar 
and entered judgment accordingly, that 
action necessarily terminated legally 
the merits of the case, and the trial 
court did not err in dismissing plain- 
tiff’s petition.—Morris vy. Georgia Pow- 
er Co., 15 S.H.2d 730. 

Mass. It is not common practice to 
include words indicating that judg- 
ment in action at law is without prej- 
udice, even though it is entered upon 
a nonsuit or for some other reason 
is not conclusive of the merits of the 
case.—Amory vy. Kelley, 34 N.B.2d 507. 
309 Mass. 162. 

Tex.Civ.App. Where defendant in 
action on a note filed no cross-action 
or action for affirmative relief and 
plaintiff failed to appear on date set 
for trial, only judgment which court 
could properly enter was a dismissal of 
action and court was without jurisdic- 
tion to render judgment that plaintiff 
take nothing by its suit and such judg- 
ment was “fundamental error.’”—Bur- 
ton-Lingo Co, v. Lay, 142 S.W.2d 448. 

Tex.Civ.App. An action cannot be 
dismissed and yet leave in effect a 
judgment determining issues in case 
on their merits.—City of Abilene v. 
Fryar, 148 S.W.2d 654. 

Tex.Civ.App. A judgment of — dis- 
missal because of plaintiff’s failure to 
file his bond for costs was a “final 
judgment,’’ and put an end to the suit 
until it was properly set aside, and 
docket entry was insufficient to do 
that, as it required an order of the 
court entered of record in the minutes 
as prescribed by statute. Rey.St.1925, 
art. 2291.—Witty v. Rose, 148 S.W.2d 
962, error dismissed. 


§ 155 


Ga.App. The purpose of a motion in 
arrest of judgment is to arrest and 
thus avoid the judgment because of 


some unamendable defect appearing on 
face of record. Code 19338, §§ 110-703, 
110-705.—Underwood v. D. C. Heath & 
Co., 12 S.E.2a 464. 

Ga.App. That certain items sought 
to be recovered in suit on open ac- 
eount were barred by limitations was 
not sufficient reason to dismiss or set 
aside verdict or verdict and judgment 
on motion by defendant after verdict 
or after verdict and judgment. —Codé 
1933, § 3-706.—Underwood y. American 
Book Co., 12 S.H.2d 467. 

Pa.Quar.Sess. A motion for arrest 
of judgment can only be granted for 
defects apparent on the face of the 
record and never for insufficiency of the 
evidence.—Commonwealth vy. Mayer, 54 
York 45. 

§ 159 

Til, In_ personal injury suit, com- 
plaint, alleging that plaintiff was rid- 
ing in defendant’s automobile as pas- 
senger on business errand with defend- 
ant and that defendant so negligently 


ye 


2 Wad ON ee ne 
operated automobile tha 
injured while in exercise of due care, 
stated sufficient facts to be good on 
motion in arrest of judgment on ver- 
dict for plaintiff—Connett y. Winget, — 
30 N.E.2d 1, 374 Ill. 531, reversing 25 
N.E.2d 116, 303 DllApp. 227. 

Il.App. In action for injuries sus- 
tained in head-on automobile collision, 
complaint alleging that plaintiffs were 
in exercise of ordinary care and that 
defendant’s truck was operated on 
wrong side of highway, and that such 
operation was willful and wanton and 
constituted reckless driving within the 
statute, and was the proximate cause 
of the collision was sufficient as against 
motions to dismiss and in arrest of 
judgment. Smith-Hurd Stats. ¢. 95%, 
§§ 145, 151, 152—Powell v. Myers 
Sherman Co., 32 N.E.2d 663, 309 Ill. 
App. 12. 

168 


§ 

Pa.Quar.Sess. Insufficient evidence is 
not ground for arrest of judgment; the 
remedy in such a case is by demurrer to 
the evidence at the close of the Com- 
monwealth’s case or by a request for 
binding instructions or by a motion 
for a new trial— Commonwealth v. Sel- 
lers, 54 York 185. 

§ 171 \ 

Ga.App. The nature of a motion, as 
constituting motion in arrest of judg- 
ment or motion for new trial, is not 
determined by pleader’s description but 
by intrinsic contentions of the motion, 
its recitation of fact, nature of the 
wrong sought to be corrected and 
quality of the remedy sought to~be 
invoked. Code 1933, §§ 70-301, 70-401, 
110-702 to 110-705.—Underwood vy. D. 
C. Heath & Co., 12 S.H.2d 464. 


§ 175 
Ariz. All judgments after January 1, 
1940, must be rendered in accordance 
with new rules of civil procedure and 
not in accordance with the old rule 7 


of superior court. Code 1939, § 21- 
1230; Rules of Superior Court, rule 
7.—Southwestern Freight Lines’ y. 
Shafer, 111. P.2d 625. 


_ Fla. Where circuit judge of ninth 
judicial circuit, duly assigned by gov- 
ernor to the thirteenth circuit to hear 
appeal from decree of one of circuit 
judges of the thirteenth circuit acting 
as probate judge pro hac vice, entered 
his decree of reversal and on same day 
filed his resignation as circuit judge 
with governor and immediately there- 
after accepted an appointment as jus- 
tice of State Supreme Court, fact that 
decree was not filed until after circuit 
judge’s function as such had been con- 
cluded did not render decree void, 
since decree became effective as soon as 
rendered and signed and its. filing and 
recordation was not determinative of 
time it became effective. Const. art. 5, 
§ 8—State ex rel. Watts v. Sandler, 
199S05435 6. 

Ti. Decrees and orders in partition 
suit which were filed but not submit- 
ted to trial judge for approval and 
did not come to court’s notice until 
after objection was made thereto, were 
not binding upon defendants in such 


suit.—Miller vy, Miller, 35 N.H.2 ; 
376 Ill. 628. a 
Mass. A judgment which had been 


entered for defendant in accordance 
with statute remained in force unless 
it was vacated by subsequent proceed- 
ings taken by the plaintiff. G.L.(Ter. 
Bid.) ¢. '235, § 2—Noyes v. Bankers In- 
demnity Ins. Co., 30 N.H.2d 867, 307 
Mass. 567. 

Tex.Civ.App. A “rendition of judg- 
ment”, and “minute entry of judg- 
ment” constitute two separate and dis- 
tinct acts in determination of rights 
and remedies of the parties, since the 
“rendition of judgment” is the judi- 
cial act by which the court settles and 
declares the decision of law upon mat- 
ters at issue, while a “minute entry of 
judgment” igs a ministerial act by 
which enduring evidence of judicial act 
is afforded, and failure of minute en- 
try to correctly or fully recite what 
court judicially determined does not an- 
nul act of court which remains judg- 
ment of court, notwithstanding its im- 
perfect record.—Sloan y. Richey, 143 S. 
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and declares the dec 


as 


Wis. 


s, the ‘rend ele 

icial act by which 
upon the matters at issue, whereas “‘en- 
try of the judgment” is a ministerial 
act to preserve evidence of the judicial 
act, and therefore the court has _ in- 
herent power by‘a judgment “nunc 
pro tune” to correct the record so that 
it will accurately state the judgment 
of the court as rendered.—Jones vy. Sun 
Oil Co., 145 S.W.2d 615, error granted. 
_ Wis. Where the court pronounces 
judgment from the bench and only the 


-clerical duty of reducing the judgment 


to writing, or entering it on records, 

or both, remains to be done, the ju- 

dicial act of rendering a “judgment” 

is complete. St.1939, § 270.53.—Zbi- 

ee | v. Straz, 294 N.W. 541, 236 
rr. 


_ C.C.A.Ky. 
judgments that are 
Fleenor v. Hammond, 116 F.2d 982, re- 
versing 28 F.Supp. 625. 

177 

Ala. Where judgment for defendant 
as found in record appeared on a page 
to itself and was in due form, the 
judgment was not defective because 
there was no caption and the style of 
the case did not appear.—Taunton v. 
Dobbs, 199 So. 9, 240 Ala. 287. 

Ariz. The failure of party, in whose 
favor court decides, to file formal writ- 
ten judgment within five days after 
decision, as required by court rule, 
does not deprive court of jurisdiction 
to render or sign judgment after such 
period, but merely requires such party 
to go back and comply with rule. 
Uniform Rules for the Superior Court, 
ay 7.—Cahn vy. Schmitz, 108 P.2d 

Ill. A decree cannot become ‘‘final’’ 
until it is submitted to and approved 
by the chancellor and filed for record, 
and mere oral pronouncement of deci- 
sion is of no effect.—Miller v. Miller, 
35 N.E.2d 62, 376 Ill. 628. 

Pa. The court has power to control 
the form of verdicts and also judg- 
ments.—Rau v. Manko, 17 A.2d 422, 341 
Pants 


§ 176 
Courts will not pronounce 
mere futilities.— 


§ 179 

Ariz. Where judgment was one for 
the recovery of money only, any for- 
mal written judgment settled and 
signed by the trial judge was mere 
“surplusage”’, and, where record clear- 
ly showed the intention of trial judge 
to render judgment upon _ verdict, 
court’s attempt to follow rule no long- 
er in force should be construed as di- 
rection to enter judgment for money 
only, and upon payment of judgment 
fee it was clerk’s duty to enter such 
judgment upon civil docket, and civil 
docket entries when fee was_ paid 
should be construed in the light of 
new rules and considered the entry of 
a judgment thereunder, as respects ex- 
istence of judgment appealed from. 
Code 1939, §§ 19-202, 21-1230, 21-1910, 
21-1911, 34-110; Rules of Superior 
Court, rule 7.—Southwestern Freight 
Lines v. Shafer, 111 P.2d 625. 


§ 180 

Mass. In action for damages where 
case was referred to an auditor whose 
findings of fact were to be final, and 
auditor’s ultimate finding for defendant 
in supplemental report was not viti- 
ated by any error of law appearing up- 
on face of supplemental report or upon 
so much of original report as was not 
superseded by supplemental report, the 
ultimate finding was conclusive that 
plaintiff did not prove that it had a 
cause of action, and hence ordering 
judgment for defendant was proper al- 
though auditor’s original report found 
that plaintiff could recover.—Old Mill 
Point Club vy. Paine, 33 N.H.2d 257, 308 
Mass. 505. } ' 

Mass. Where auditor whose findings 
of fact were to be final found, in ac- 
tion for money paid for the benefit of 
the defendant at defendant’s request, 
that. there was no contract by the 


the Ke) ey 
the purchas ( t 
order for judgment for defendant was 


fers fy ied toward 
price of certain stock, 


roper. G.l.(Ter.Ed.) e@. 231, § 96.— 
hehames v. Lafayette Square Restau- 
rant, 35 N.H.2d 482, 306 Mass. 618. 
N.Y.Sup. The effect of a referee’s 
decision is akin to that of the verdict 
of a jury before the entry of judg- 
ment thereon, and the judgment itself 
is the embodiment in legal procedure 
of the result of the decision.—In_ re 
National Surety Co., 26 N.Y.S.2d 370, 
176 Mise. 53. 


§ 182 

Ariz, Whenever any relief other than 
for money only or costs or that there 
be no recovery is granted, a form of 
judgment must be first settled and 
approved in writing by trial court, 
and such judgment becomes effective 
upon its filing with the clerk for re- 
cording in the civil order book. Code 
1939, §§ 19-202, 21-1230, 21-1910, 21- 
1911,  34-110.—Southwestern Freight 
Lines vy. Shafer, 111 P.2d 625. 

Cal. There is no distinction between 
a “judgment” and a ‘decree’ of a 
probate court, as respects necessity 
of entry in minute book or judgment 
book, but the words are used inter- 
changeably in statutes governing pro- 
bate proceedings. Code Civ.Proc. §§ 
664, 668, 1704.—Carroll y. Carroll, 108 
P.2d 420, 16 Cal.2d 761, prior opinion 
TOS) (2 de23 3 

In statute governing recitals in and 
entry and filing of “orders and decrees’’ 
of probate court, the quoted phrase 
was intended to cover all decisions of 
the probate court in probate proceed- 
ings whether technically referred to 
as orders, decrees or judgments. Code 
Civ.Proc. § 1704.—Carroll y. Carroll, 108 
P.2d 420, 16 Cal.2d 761, prior opinion 
Ose cdurooe j 


Under statute providing that except 
as otherwise provided in title governing 
probate proceedings, statutes governing 
civil actions should be applicable to pro- 
bate proceedings, the manner of enter- 
ing or of the equivalent signing and 
filing of probate decrees was ‘otherwise 
provided” by specific statute, and hence 
was not subject to general statutes gov- 
erning civil actions. Code Civ.Proc. §$§ 
664, 668, 1704, 1713.—Carroll v. Carroll, 
108 P.2d 420, 16 Cal.2d 761, prior opin- 
jon 103 Pi2ad 223383 


Ohio App. The courts speak only 
through their journals and the oral 
or written pronouncement is not the 
“decision” of the court, since the oral 
or written opinion is nothing more 
than the predicate for the preparation 
of an entry, and until the court has 
expressed itself through a journal en- 
try, it has not spoken at all. Gen. 
Code, § 11578.—In re Lowry’s Bstate, 
385 N.H.2d 154, 66 Ohio App. 437. 

Tex.Civ.App. A “rendition of judg- 
ment’, and ‘minute entry of judg- 
ment” constitute two separate and dis- 
tinct acts in determination of rights 
and remedies.of the parties, since the 
“rendition of judgment” is the judicial 
act by which the court settles and de- 
clares the decision of law upon matters 
at issue, while a “minute entry of 
judgment” is a ministerial act by 
which enduring evidence of judicial 
act is afforded, and failure of minute 
entry to correctly or fully recite what 
court judicially determined does not 
annul act of court which remains 
judgment of court, notwithstanding its 
imperfect record.—Sloan v. Richey, 143 
S.W.2d 119, error dismissed, judgment 
correct, 

Tex.Civ.App. While: a ‘judgment’ 
of a court is what the court pro- 
nounces, the “rendition of judgment” 
is a judicial act by which the court 
settles and declares the decision of 
the law upon the matters at issue, 
whereas “entry of the judgment” is a 
ministerial act to preserve evidence of 
the judicial act, and therefore the 
court has inherent power by a judg- 
ment ‘“nune pro tunc” to correct the 
record so that it will accurately state 
the judgment of the court as rendered. 
—Jones v. Sun Oil Co., 145 S.W.2d 
615, error granted, 
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Ariz. Mere 


Ariz. Where judgment is for only 
money or that there be no recovery 
and the court directs the entry 
judgment, the clerk is under the duty | 
of entering judgment forthwith upon 
receipt by him of the direction, whi * 
entry is to be made in the civil dock 
and is effective from date of such 
entry. Code 1939, §§ 19-202, 21-1230, 
21-1910, 21-1911, 34-110.—Southwestern — 
Freight Lines v, Shafer, 111 P.2d 625. — 
Ariz. Where visiting judge trans- 
mitted his written decision together — 
with direction to enter judgment to | 
clerk of court in which case was tried, 
and judgment was for money only, 
was duty of clerk to enter judgmen 
soon after receiving judge’s direction 
as the judgment fee was paid. Code 
1939, § 21-1230—TFagerberg v. Denny, — 
112 P.2d 581. “a 7 


ky e 


Le 
sues in case, and if anything remain M 
unresolved upon the trial, which sur- 
vives a general verdict, judgment can- 
not be entered until such issue has been 
decided in some fashion. Civil Practice — 
Act, § 472.—O’Brien y. Lehigh Valley R. 
Co., 27 N.Y.S.2d 540, 176 Mise. 404. 


Where motion for new trial is made, _ 
entry of judgment after verdict Se 
proper. Rules of Civil Practice, rule 
203.—O’Brien vy. Lehigh Valley R. Co., 
27 N.Y.S.2d 540, 176 Mise. 404. % 

Ohio App. In a chancery case, judg- 
ment may be properly filed and jou : 
nalized immediately following the deci- — 
sion.—Williams v. Braun, 30 N.H.2d — 
363, 65 Ohio App. 451. oe 

§ 204 

Kan. The function of a “nune p 
tune order” is to recite the actio 
theretofore actually taken but not prop- 
erly or adequately recorded and the © 
order is imeffective to alter as of a 


order actually made.—State ex rel. Hed- 
rick v. Hartford Accident & Indemnity 
Co. of Hartford, Conn., 114 P.2d 812, 
154 Kan. 79. f 
Minn. Nune pro tune entries of ju- 
dicial action are permitted to correct 
the record and in furtherance of jus- 
tice—Hampshire Arms Hotel Co, vy. 
Wells, 298 N.W. 452. ‘ 


W.Va. An entry “nune pro tune’ is 
an entry made now of something which 
was previously done, to have effect as 
of the former date, and the function 
of such entry is to make the record — 
speak the truth, and to supply some- | 
thing which actually occurred but has 
been omitted from the record through 
inadvertence or mistake, and it is not © 
the function of such entry by a fiction 
to antedate the actual performance of 
an act which never occurred, or to 
supply an entire omission to act with- 
in the time limit of such action, or to 
make the record show that which ney- 
er existed.—Bloyd v. Scroggins, 15 S. 
H.2d 600. 


§ 205 
C.C.A.Kan. All courts have inherent 
jurisdiction over their own proceedings, 
and power to enter judgments, decrees, 
and orders nune pro tunc is inherent in 
courts, both in law and equity, and is 
not dependent upon  statute-——Miami 
County Nat. Bank of Paola, Kan., v. 

Bancroft, 121 F.2d 921. 
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§ 205 

Colo. An order nune pro tune may 
not be entered unless the cause is ripe 
for judgment, and then it must relate 
to the time when judgment could legal- 
ly have been entered.—Feuquay vy. In- 
dustrial Commission, 111 P.2d 901. 

Kan. Power to enter judgments nunc 


pro tune is inherent in the courts, 
. both in law and equity, and is not de- 


4 


t pendent for its existence upon any 
statute.—Elliott v. Elliott, 114 P.2d 

; 823, 154 Kan. 145. 

= Ohio App. The province of an “entry 


- - nune pro tune’ is not to change, modi- 
fy or correct erroneous judgments, but 

is to make the record speak the truth, 

_ —Herman v. Ohio Finance Co., 32 N.E. 

2d 28, 66 Ohio App. 164. ; 

- he power of court to enter a judg- 
ment nunc pro tune is restricted to 
placing upon the record evidence of ju- 
dicial action actually taken, and cannot 
be used to change a judgment which 

notwith- 


has been actually rendered, 


one to which prevailing party was not 
entitled under the law and evidence.— 
Herman vy. Ohio Finance Co., 32 N.H.2d 
28, 66 Ohio App. 164. 
Where first entry of judgment ad- 
judiecated claim of plaintiff against de- 
 fendant as well as defendant’s motion 
for judgment against plaintiff, a pur- 
ported nunc pro tune entry of judg- 


was erroneous, it appearing that pur- 
ported entry failed to disclose ground 
- upon which court acted or what it was 
intended to correct and did not vacate 
judgment previously _rendered,—Her- 
man y. Ohio Finance Co., 32 N.E.2d 28, 
66 Ohio App. 164. 


- Tex.Civ.App. While a “judgment” 
of a court is what the court pronounces, 
the “rendition of judgment” is a judi- 


cial act by which the court settles and 
declares the decision of the law upon 
the matters at issue, whereas “entry 


of the judgment” is a ministerial act to 
preserve evidence of the judicial act, 
and therefore the court has inherent 
power by a judgment “nunc pro tunc”’ 
to correct the record so that it will 
accurately state the judgment of the 
court as rendered.—Jones v. Sun Oil 
ce —Co., 145 S.W.2d 615, error granted. 


§ 206 

Kan. Where judgment for plaintiff 
canceling deed was entered, but the 
- journal entry did not recite the actual 
order and the judgment made by the 
court, the trial court, after expiration 
of term at which judgment was entered, 
had power to enter judgment ‘nunc 
pro tune” based on evidence contained 
in trial docket entered at time judg- 
ment was rendered, shorthand notes of 
the proceedings taken by the judge, 
3 notes of court reporter, and testimony 
of attorneys for the plaintiff and de- 
fendant.—Wlliott vy. Elliott, 114 P.2d 

823, 154 Kan. 145 
Minn. Where plaintiff recovered a 
verdict on September 27, and on Sep- 
tember 28, defendant served notice of 
appeal from a judgment, although no 
judgment had then been entered on the 
verdict, and judgment was thereafter 
entered at defendant’s request on Octo- 
ber 17, trial court could not thereafter 
change the date of the judgment ‘nunc 
pro. tunc” from October 17, to Septem- 
ber 27, in order to prevent defendant’s 
appeal from being premature.—Hamp- 
shire Arms Hotel Co. v. Wells, -298 

N.W. 452. = 


(053 

Minn. Where a “nunc pro tunc” en- 
try is made to correct the record, the 
entry presupposes a judgment actual- 
ly rendered by the court, but not cor- 
rectly entered through clerical error, 
the office of such entry being to cor- 
rect the record and not to supply ju- 
dicial actionw—Hampshire Arms Hotel 
Co. v. Wells, 298 N.W. 452. 

A court can give effect to a judgment 
as of an earlier time only where the 
judgment was rendered at that time.— 

ampshire Arms Hotel Co. v. Wells, 
298 N.W. 452. 
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Mo. Where it appeared that no such ~ 
judgment as the pretended nunc pro 
tune order purported to make was 
actually made in the original suit en- 
try of nune pro tune order was error.— 
Cross vy. Greenaway, 152 S.W.2d 438. 

Tenn.App. To justify a “nune pro 
tune” order, at a subsequent term, 
there must be some matter in the na- 
ture of a record to base it upon, such 
as a decree actually drawn at the 
time, but by mistake not entered; or 
an entry on the chancellor’s docket; 
or a memorandum or opinion in writ- 
ing by the chancellor.—Hines v. Thomp- 
son, 148 S.W.2d 376. 

W.Va. Where no minute or other 
record was made with reference to ten- 
dered writing in the form of an order, 
stating that plaintiff had died, court 
was not thereafter authorized to enter 
an order nunc pro tune as of the term 
during which writing was tendered, 
for revival of the suit in the name of 
the deceased plaintiff’s coadministra- 
tors. Code 1931, 56-8-8.—Bloyd v. 


Scroggins, 15 S.H.2d 600. 
; § 212 
Minn. A nunc pro tune entry of 


judgment will be allowed as of the 
time when the party would otherwise 
have been entitled to it, if justice re- 
quires, where the delay in entering it 
is caused by action of the court, since 
an act of the court should not preju- 
dice any one.—Hampshire Arms Hotel 
Co. v. Wells, 298 N.W. 452. 
§ 213 

C.C.A. Towa. When clerk of Iowa dis- 
trict court, by inadvertence, oversight 
or mistake, fails to enter judgment in 
court’s record in accordance with di- 
rections noted by district judge on his 
calendar, court has power to enter 
judgment nunc pro tune on motion of 
party interested—Wolfe v. Murphy, 
113 F.2d 775. 

Tex.Civ.App. Where all the papers 
in a guardianship of minors except 
guardian’s application for appointment, 
waivers of minors over 14 years of 
age, and court order appointing guard- 
jan had been misplaced before they 
were entered of record and together 
with court docket lost, county court, 
the same judge presiding as had pre- 
sided continuously since before incep- 
tion of guardianship, had power on 
its own motion to enter a judgment 
“nune pro tune’ which set out all 
the papers filed and proceedings had 
in the guardianship so as to constitute 
a complete record thereof, including 
proceedings for the sale of realty be- 
longing to the minor wards, since the 
court had inherent right to make its 
records reflect the truth of all trans- 
actions had in that court.—Jones vy. 
Sun Oil Co., 145 S.W.2d 615, error 
granted. 

A judgment “nune pro tunc” entered 
for the purpose of correcting the court’s 
records so as to accord with the judg- 
ment of the court as actually rendered 
or to supply a record of proceedings 
actually had but omitted from the 
records is distinguishable from a judg- 
ment entered to correct an erroneous 
judgment, and therefore county court 
had the power on its own motion to 
enter at a subsequent term of court 
a judgment nunc pro tune for the pur- 
pose of supplying a record of guardian- 
ship proceedings actually had but 
never entered of record, and to do so 
without notice or hearing.—Jones vy. 
Sun Oil Co., 145 S.W.2d 615, error 
granted. 

Under amendment to statute which 
provides for the entry of record of all 
county court decrees during the term 
of court at which rendered, which 
amendment omitted the declaration 
that. decree not so entered shall be a 
nullity, the county court’s power to 
enter at a subsequent term a judgment 
nune pro tune to supply a record of 
proceedings actually had in a guard- 
ianship but’ never entered of record 
was not affected by the lack of any 
docket entry or other recorded evi- 
dence of such proceedings. Vernon’s 
Ann.Ciy.St. art. 3302.—Jones vy. Sun 
Oil Co., 145 aaa et at error granted. 


Mass. To avoid the entry of a judg- 


ment liable to be reverse n writ of 
error, it has become the practice — 


. A # ye br? 
common law and under statute, where, — 


after a verdict or a finding has been > 
made decisive of the rights of the par- 
ties, one of them dies pending a deci- 
sion on some question of law, to enter 
the judgment “nune pro tune” as of a 
date before the death of the party. 
G.L.(Ter.Ed.) ¢c. 235, § 4-—Noyes v. 
Bankers Indemnity Ins. Co., 30 N.H.2d 
867, 307 Mass. 567. 


§ 217 ‘ 

Ark. Courts of record may not dis- 
turb their judgments or decrees after 
expiration of the term at which such 
judgments or decrees were entered ex- 
cept as provided by statute and for the 
purpose of making corrections nune 
pro tune in respect of misprision and 
clerical error.—Bright v. Johnson, 152 
S.W.2d 540. 

Fla. An error in date of final de- 
eree could be corrected by trial court 
nune pro tune. Acts 1931, c. 14658, § 
68.— Bartlett & Sons Co. vy. Pan-Ameri- 
can Studios, 198 So. 195. 

Mo.App. A “nune pro tune order” is 
powerless to give life to a void judg- 
ment.—State v. Pemberton, 151 S.W.2d 
THe 

Me.App. Where record before cir- 
cuit court when judgment incorporat- 
ing drainage district was rendered 
failed to show boundary lines of pro- 
posed district and was so defective in 
its recitals that an expert engineer 
could not locate land which the peti- 
tioners sought to have included in pro- 
posed district, judgment was void for 
Jack of jurisdiction, and it could not 
be corrected by the entry of a decree 
nune pro tune. Mo.St.Ann. § 10743 et 
seq., p. 3463 et seq—State ex rel. 
Arthur v. Hammett, 151 S.W.2d 695. 

N.Y.Sup. A garnishee execution which 
inadvertently or by mistake omitted a 
specification of day from which in- 
terest upon judgment was to be com- 
puted, could be amended “nune pro 
tunc” by inserting therein the specifi- 
eation, notwithstanding that at time 
of application, sherift’s collections on 
the execution amounted to sum of 
judgment, without interest, plus sher- 
iff’s fees, where there was stated in 
execution the date when judgment was 
rendered and there was also set forth 
therein the amount of the judgment. 
Civil Practice Act, §§ 481, 640, 642.— 
Moran Towing & Transportation Co. v. 
Pines 23 N.Y.S.2d 750, 175 Misc. 

Tex.Civ.App. A judgment “nune pro 
tunc” entered for the purpose of cor- 
recting the court’s records so as to 
accord with the judgment of the court 
as actually rendered or to supply a 
record of proceedings actually had 
but omitted from the records is dis- 
tinguishable from a judgment entered 
to correct an erroneous judgment, and 
therefore county court had the power 
on its own motion to enter at a sub- 
sequent term of court a judgment nunc 
pro tune for the purpose of supplying 
a record of guardianship proceedings 
actually had but never entered of rec- 
ord, and to do so without notice or 
hearing.—Jones v. Sun Oil Co., 145 
S.W.2d 615, error granted. 

Tex.Civ.App. Where a part of judg- 
ment rendered by court was not cor- 
rectly entered or was omitted, the court 
may, after term time and after giving 
notice, correct judgment by an order 
nunc pro tune, but if a change is sought 
in judgment as rendered, a direct ac- 
tion must be brought for that pur- 
pose.—Kveton  v. Farmers Royalty 
Holding Co., 149 S.W.2d 998. 

§ 219 

Kan. On hearing of motion for nune 
pro tune entry of an order, the ques- 
tion is what original order was in fact 
made by the trial judge, and upon such 
question minutes on judge’s docket and 
testimony of the judge are ordinarily 
controlling.—Elliott v. Elliott, 114 P.2da 


823, 154 Kan. 145. 

Ohio App. Entry of nune pro tune 
order must affirmatively show just 
what order was intended to correct.— 
Herman v. Ohio Finance Co., 32 N.B.24 
28, 66 Ohio App. 164, 


Entry must show whether nunc pro 


t 


p. A 
tune’ entered for 


6 O App. my 
judgment “nune pro 
: the purpose of cor- 
recting the court’s records so as to 
accord with the judgment of the court 
as actually rendered or to supply a 
record of proceedings actually had 
but omitted from the records is dis- 
tinguishable from a judgment entered 
to correct an erroneous judgment, and 
therefore county court had the power 
on its own motion to enter at a sub- 
sequent term of court a judgment nunc 
pro tune for the purpose of supplying 
a record of guardianship proceedings 
actually had but never entered of rec- 
ord, and to do so without notice or 
hearing.—Jones v. Sun Oil Co., 
S.W.2d 615, error ranted: 


Ap 


C.C.A. Iowa. A nune pro tune judg- 


ment relates back to date when judg- 


ment should have been. recorded, but 
was not, as such omission is one of evi- 
dence, not of fact and such evidence 
being supplied in proper manner, full 
force and effect will be given to fact 
as if evidence had existed from begin- 
ning.—Wolfe v. Murphy, 113 F.2d 775. 
R 223 

Cal.App. The entry of court’s oral 
order in the court clerk’s “rough min- 
utes’ is not an ‘official record” of any 
eharacter, and until official entry has 
been made in the minutes of the court, 
the order remains but a mere oral an- 
nouncement.—Jackson v. Thompson, 
110 P.2a 470. 

N.Y.App.Div. Jurisdiction is pre- 
sumed, and hence proof of service is 
not a requisite to a judgment roll.— 
Issem v. Slater, 27 N.Y.S.2d 871, 262 
App.Div. 59, reargument denied 29 N. 
Y¥.S.2d 505, 262 App.Div.. 834. 

Tex.Civ.App. A “rendition of judg- 
ment’, and “minute entry of judg- 
ment” constitute two separate and dis- 
tinct acts in determination of rights 
and remedies of the parties, since the 
“rendition of judgment” is the judicial 
act by which the court settles and de- 
eclares the decision of law upon matters 
at issue, while a ‘minute entry of 
judgment” is a ministerial act by 
which enduring evidence of judicial act 
is afforded, and failure of minute entry 
to correctly or fully recite what court 
judicially determined does not annul 
act of court which remains judgment 
of court, notwithstanding its imperfect 
record.—Sloan vy. Richey, 143 S.W.2d 
119, error ie ay teas pole me dear correct. 


Tex.Civ.App. The entry of the judg- 
ment rendered is a formal act and 
should evidence with clarity the action 
taken by the court, and is the best 
evidence of the judgment rendered.— 
General Exchange Ins. Corporation v. 
Appling, 144 S.W.2d 699. 


§ 232 
Or. Opinion of circuit court in di- 
*vorce proceedings was not part of the 
judgment roll and was not an “order” 
nor part of the record, and possessed 
no legal efficacy. Code 1930, § 7-301.— 
Goodman y. Goodman, 105 P.2d 1091. 
§ 238 
Ariz. The failure of party, in whose 
favor court decides, to file formal writ- 
ten judgment within five days after 
decision, as required by court rule, 
does not deprive court of jurisdiction 
to render or sign judgment after such 
period, but merely requires such party 
to go back and comply with rule. 
Uniform Rules for the Superior Court, 
rule 7.—Cahn y. Schmitz, 108 P.2d 
1006. 


Cal.App. Where demurrer to first 
amended complaint was sustained with- 
out leave to amend on January 22, and 
on afternoon of January 25 judge ver- 
bally granted plaintiff permission to 
apply for modification of order of 
January 22 to permit filing of second 
amended complaint, but on afternoon 
of 25th a formal judgment sustaining 
demurrer without leave to amend was 
presented by clerk of court along with 
other orders to judge for his signature 


v. Shinsako, 108 P.2d 27. 

N.C. Where judgment on the verdict, 
tendered by plaintiff, provided for the 
recovery of a sum in excess of the 
amount to which plaintiff would be en- 
titled on the verdict, refusal of court 
to sign the tendered judgment was not 
error, notwithstanding the amount in 
the judgment tendered was due to an 
error of counsel in preparing the judg- 
ment.—Johnson yv. Metropolitan Life 
Ins. Co., 14 S.H.2d 405, 219 N.C. 445. 


{ § 247 
Pa.Com.Pl. Section 1, Act 1840, P. 
L. 410, 12 P.S. § 891, provides for 


transfer of judgment from one Court 
of Common Pleas to another, the trans- 
ferred judgment to have the same ef- 
fect is if entered originally in the 
county to which transfer is made.— 
Price v. Adamkiewicz, 84 WLuz.l.Reg. 
Rep. 464. 

Court of county to which a judgment 
is transferred cannot inquire into its 
merits, and has no power over it ex- 
eept for purposes of execution.—Price 
Meh Adamkiewicz, 34 lLuz.L.Reg.Rep. 


§ 248 

Wash. Under statute providing that, 
upon filing judgment of justice of the 
peace with county clerk of county in 
which such judgment was _ rendered, 
judgment shall become to all intents 
and purposes a judgment of superior 
court for county, where judgment cred- 
itor filed its transcript of judgment in 
the superior court, jurisdiction of the 
justice court over the cause came to 
an end and the judgment became to all 
intents and purposes a judgment of su- 
perior court of the county in which 
it was rendered. Rem.Rev.Stat. § 445— 
1(c).—State ex rel. Adjustment De- 
partment of Olympia Credit Bureau v. 
Ayer, 114 P.2d 168, 


§ 256 
Wis. The docketing of a judgment is 
not notice at common law or under any 
statute to anybody dealing with judg- 
ment debtor. St.1939, § 270.79.—R. F. 


Gehrke Sheet Metal Works v. Mahl, 
297 N.W. 373, 237 Wis. 414. 
§ 257 
Kan. The statute providing for 


judgments by confession means that a 
person against whom a cause of action 
exists May appear in a court of compe- 
tent jurisdiction and confess a judg- 
ment growing out of matters pleaded 
in his petition. Gen.St.1935. 60-3110.— 
Brooks v. National Bank of Topeka, 113 
P.2d 1069, 153 Kan. 831. 
8 259 

Ga. Where a judgment is confessed, 
the confession takes the place of a 
verdict of a jury as does the judg- 
ment of a trial judge to whom a case 
is submitted without the intervention 
wee jury.—Hstes v. BHstes, 14 S8.E.2d 
681. 


Kan. Where trial court had jurisdic- 
tion of subject matter of action to have 
a sheriff’s deed and quitclaim deed de- 
clared to be a mortgage, and of parties 
and had authority to give particular re- 
lief granted, and without filing of an 
answer the parties appeared in court 
and agreed as to what the judgment 
should be, judgment was not void, even 
though all statutory requirements as to 
confession of judgments were not fully 
complied with. Gen.St.1935, 60-3110 to 
60-3116; Const. art. 3, § 6.—Brooks vy. 
National Bank of Topeka, 113 P.2d 
1069, 153 Kan. 831. 

§ 260 

Mo. Under Illinois law a cognovit 
provision.in a note is valid and en- 
forceable.—State ex rel. Robb v. Shain, 
149. S.W.2d 812, quashing certiorari 
George Edw. Day Sons v. Robb, 139 S. 
W.2d 533. , 


265 
Pa.Com.Pl. Failure of a landlord to 
make repairs in accordance with the 
provisions of the lease does not destroy 
the right of the landlord to distrain 


§ 278 ; ve 

L.App. The entry of judgmen 
cognovit under warrant of attorney to 
confess judgment is proceeding accord- 
ing to course of common law, ich 
courts have entertained in ordina 
ercise of their authority as cou 
general jurisdiction, and fact tha 
ute regulates mode of procedur 
not convert proceeding into o 
special statutory character w 
same presumptions do not obtain as i 
case of ordinary judgments of superior 
courts of general jurisdiction—Book y. 
Went 35. ONE. 2ds 9615" Sit Silas 


§ 279 . 
Authority 


Del.Co. 370. 
§ 285 J Nae 

Ill. The general rule of constru 
is that authority to confess judg 


strictly construed and 
Holmes vy. Partridge, 31 N.H. 
375 Ill. 521, reversing 26 N.H.2d 10 
305 Ill.App. 162. a 
N.Y.Sup. A warrant of attorney to 
eonfess judgment becomes _ineffe 
as soon as the statute of limitatio 
has run.—Arnold y. Bussmann, 2 § 
$.2d 155 t Sian 
Ohio App. Power of attorney «& 
tained within cognovit note, which 
its face was barred by fifteen-year s 
ute of limitations, did not empow 


§ 288 =the 
Pa.Com.Pl. A general warrant of at- 
torney to confess judgment Wiha 
naming the one in whose favor judg 
ment might be confessed, raises — 
reasonable implication that it was 
meant to be as broad as the obligation, — 
and extended to one who legally } 
quired ownership. Therefore, a judg- — 
ment entered in favor of C. upon a 
judgment note given by A. to B. is not 
void although the note was not e 
dorsed nor assigned to C., the use-plain 
tiff—Bautsch, to Use of Schlear v. Bul 
benmoyer, 32 Berks 233. = 
If the Supreme Court Rules of Pro 
dure governing actions by real part 
in interest are applicable to a proceed- 
ing for entry of judgment by confe 
sion, then the defendant would be per- 
mitted to question whether the use- — 
plaintiff had an interest in the action. 
(Rule 2002, 12 P.S.Appendix).—Bautsch 
to Use of Schlear vy. Bubbenmoyer, 32 — 
Berks 2338. a) 


§ 289 pet 
Il.App. A judgment by confessio 
on corporate note which was signed o 
face thereof by corporation’s presiden 
and was endorsed by the president per- 
sonally, upon which judgment a gar- 
nishment order was founded, was not 
yoid because power of attorney did not 
authorize a confession of judgment 
against president under his contract of 
guarantee, where note contained war- 
rant of attorney expressly authorizing 
entry of judgment against “makers, ensia 
dorsers and guarantors,” and by special 
contract of indorsement president not 
only became ‘“‘a party to” but also — 
adopted, agreed to accept, guaranteed 
and assumed all terms, conditions and 
waivers ‘‘contained in the note on the 
reverse side hereof’’.—National Builders 
Bank of Chicago vy. Simons, 31 N.H.2d 
269, 307 Ill.App. 552. 


Il,App. A note containing words “I, 
we or either of us as principal, promise 
to pay’ and a warrant of attorney to 
confess judgment containing pronouns 
“7” my’, and ‘mine’, and authoriz- 
ing confession “against me alone or 
jointly with any other signers hereof”, 
and signed by six persons, was a “joint 
and several’ and not a “joint’’ instru- 
ment, and a judgment by confession 
against a signer who was dead when 


judgment was confessed was void, 
though it was valid ag to the other 

signers. Smith-Hurd Stats. c. 110, § 
125 et seq.—Nash y. Clark, 34 N.H.2d 
876, 310 Ill.App. 487. 

Iu.App. A warrant of attorney does 
not authorize a judgment by confession 
on a note against only one of the sign- 
ers, if the warrant is joint and not 
joint and several.—First Nat. Bank of 
Cullom vy. Chandler, 35 N.H.2d 799, 311 
Tll.App. 254. 

- Pa. Under statute, the prothonotary 
of a court of record may look beyond 
the instrument in which judgment is 
confessed and enter judgment against 
the person or persons who executed 
the instrument, and that does not mean 
that he may enter judgment only 
against persons who signed the instru- 
ment, but partners and_ principals 
whose agents have signed for them are 
Seveincluded.) 12) PS. 739.— Jamestown 
Banking Co. v. Conneaut Lake Dock & 
Dredge Co., 14 A.2d 325, 339 Pa. 26. 
BN § 291 
+ Ohio App. Where a cognovit note 
appears on its face to be barred by 
‘fifteen-year statute of limitations, it is 
error for a court to enter judgment on 
the note. Gen.Code, § 11221.—Roberts 
TO0Ag Davis, 35 N.W.2d 609, 66 Ohio App. 
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§ 293 
~~ ~*‘Pa.Com.Pl. Where a mortgagee con- 
- fesses judgment against a mortgagor 
some time after acquiring title to the 
the damages are 


_ __ terest to the date of 


quisition of title, if the operation of 
the property thereafter showed a net 
loss after deducting insurance, taxes, 
water rent, and maintenance.—Phila- 
 delphia Sav. Fund Soe. y. Stern, 41 D. 
me ce C. 462: 
chy § 294 
~~ ~=+Ju.App. An allowance of attorney’s 
fees of $200 for confessing judgment 
on $2,500 note would be excessive even 
though note provides for judgment by 
confession together with $400 attor- 
 ney’s fees.—Schmoldt v. Chicago Stone 
’ Setting: Co., 33 N.H.2d 182, 309 Ml. 
me Apps! 377. 
_—-s-« Pa.Com.P1. Where a judgment note 
provides for the payment of an at- 
uy, torney’s fee of fifteen percent, the 
 -eourt, upon entry of judgment and ex- 
- ecution, may lower the fee; and it 
was held under the evidence that a fee 
of ten percent was proper.—Walton y. 
Abbott, 57 Montg. 1 


§ 3 

Ind.App. Where note was executed 

in 1922 and law invalidating contracts 
 eontaining cognovit clauses did not be- 

come effective in Indiana until 1927, 

the note would have been an enforce- 
able contract in Indiana, though it con- 
tained a cognovit clause, if the cogno- 
vit features thereof were not relied up- 
on in an action to enforce payment. 
Acts 1927, ec. 66.—Paulausky v. Polish 
Roman Cathokic Union of America, 33 
1N.D.2d 792. 

Mich. Where 
taining power 


original note con- 
of attorney to confess 
judgment was executed in Ohio, and 
FF makers subsequently moved to Michi- 
gan, renewal note, which contained 
same power and was mailed to makers 
in Michigan and was signed and re- 
turned by mail to payee, an Ohio bank, 
was an “Ohio contract’, and power of 
attorney conferred authority to con- 
fess judgment, and hence judgment 
was within full faith and credit clause 
of Federal Constitution. _ Comp.Laws 
1929, § 14508; 28 U.S.C.A. §§ 687, 
688; U.S.C.A.Const. art. 4, § 1.—State 
‘ of Ohio ex rel. Squire vy. Hubank, 294 
4 N.W. 166, 295 Mich. 230, 

Pa.Com.Pl. An asignee of a judgment 
note is not entitled to have a judgment 
entered in his favor as principal or as- 
signee, but in the payee’s name to his 
use.—Soklove v. Lalitas, 30 Del.Co. 370. 


§ 311 
Ill.App. City court of East St. Louis 
had power to permit a confession of 
judgment on a note.—Moore vy. Monarch 
istributing Co., 32 N.H.2d 1019, 309 
Il.App. 339. 


§ 318 ; Pa 
Pa.Super. Where settlement agree- 
ment by son’s judgment creditor pro- 
vided that creditor should be paid 
settlement amount and not that he 
would accept mother’s check and col- 
lateral judgment note in settlement, 
that the original judgment against 
son wag not yet satisfied at time of 
entering of confession judgment on 
mother’s note and execution thereon 
did not affect validity of the confes- 
sion judgment.—Greiner v. Brubaker, 
16 A.2d 689, 142 Pa.Super. 538. 
Pa.Com.Pl. Where an instrument au- 
thorizes entry of judgment in the event 
of default, an averment of default must 
be averred of record, otherwise the 
judgment will be stricken off.—Soklove 
v. Lalitas, 30 Del.Co. 370. 
§ 319 
Pa.Com.Pl. While there might be 
some question as to the validity of a 
judgment if it were confessed upon a 
copy, and upon demand of the defend- 
ant or the Court the original instru- 
ment were not produced, there can 
be no question as to the validity of 
the judgment after the original has 
been filed with the Court.—Common- 
wealth v. Se stat aaa 310. 
320 


Ohio App. Where a woman made no 
payments on note, signed by her and 
her former husband, but payments in- 
dorsed thereon were made from col- 
lections made by payee on collateral 
security deposited by husband, war- 
rant of attorney was ineffectual to au- 
thorize confession of judgment on note 
as against her after expiration of time 
allowed by statute of limitations to 
bring action on note—State ex rel. 


Squire v. Winch, 32 N.H.2d 569, 66° 


Ohio App. 221. 
§ 326 
Md. A ‘judgment by confession’ 
possesses all the incidents, and is sup- 
ported by same presumptions, and en- 
titled to same faith and credit as any 
other judgment.—Pioneer Oil Heat v. 


Brown, 16 A.2d 880. 
§ 331 
D.C.Ohio. A “consent decree’ is an 


agreement of the parties approved by 
court and is not, in a strictly legal 
sense, a judicial sentence, but is in the 
nature of a solemn ‘‘contract’’, and is, 
in effect, an admission by the parties 
that the decree is a just determination 
of their rights upon the real facts of 
the case had such facts been proved.— 
U. S. v. Hartford-Empire Co., 1 F.R.D. 
424. 

In action, under anti-trust laws 
wherein some of defendants filed. sup- 
plemental answer and moved for entry 
of submitted “consent decree’, but no 
reply was filed to the supplemental 
answer and the government would not 
consent to the decree, the supplemental 
answer presented controverted issues 
which court could not prejudge in an- 
ticipation of testimony, and decree, 
which was not a ‘consent decree”, 
would not be entered. Sherman Anti- 
PrUStTPACE SSL ea eo ear Au SS elena. 
ClaytonF Actas) oso OLS CoAnmenn an lae 
Saat Hartford-Empire Co., 1 F.R.D. 

In action under anti-trust laws, de- 
fendant’s proposed decree which was 
filed in connection with motion for 
limitation of issues before testimony 
was taken and which was described as 
a “consent decree”, but to which goy- 
ernment had not and would not con- 
sent, was not a “consent decree’, but 
was a proposal which would require 
court to anticipate and prejudge testi- 
mony on controverted issues, and such 
decree would not be approved. Sher- 
man Anti-Trust Act §§ 1, 2, 15 U.S. 
1, 2; Clayton Act § 3, 15 U.S. 
C.A. § 14._U. S. v. Hartford-Empire 
Co., 1 F.R.D. 424. 

In action under anti-trust laws, 
where some of defendants moved for 
judgment before testimony was taken 
and submitted decrees which were not 
consent decrees, but, if anything, were 
in favor of government, and which re- 
quired court to find that there was 
no genuine issue as to any material 
fact involving such defendants, but 
complaint contained general prayer for 


“other oe fd , d 

relief’ as case required and 
deemed proper, motion was ove r 
since court could not say that there 
was no pouure issue as to any material 
fact and could not prejudge testimony 
or anticipate form of relief testimony 
would call for. Sherman Anti-Trust 


Act §§ 1, 2, 15 U.S.C.A. §§ 1, 2; Clay- 
ton Act § 3, 15 U.S.C.A. § 14.—U. S. v. 
Hartford-Empire Co. 1 F.R.D. 424. 


Ga. Consent of parties to terms of 
judgment cures all errors not going 
to the jurisdiction of the court, obvi- 
ates the necessity of proof or of a ver- 
dict or finding, and is a_ sufficient 
“waiver” of trial by jury.—Hstes v. Ds- 
tes, 14 S.B.2d 681. 

Where parties to action consent to 
terms of judgment, no hearing is nec- 
essary except for the purpose of deter- 
mining the fact or validity of agree- 
ment and ordering judgment according- 
ly, and consequently no findings are 
necessary.—Hstes v. Estes, 14 S.H.2d 
681 


Mass. Where action was terminated 
during hearing before auditor by entry 
of agreement for judgment for neither 
party, the entry by agreement ‘neither 
party” was a final disposition of the 
action but no judgment could be ren- 
dered upon it by court.—Whalen_ v. 
Worcester Blectrie Light Co., 29 N.E. 
2d 768. 

Neb. A “consent judgment” consti- 
tutes agreement of parties, made a 
matter of record by court at their re- 
quest, and it is not a judgment on the 
merits, nor is it the act of the court, 
but rather the act of the parties, and 
this feature imposes some restrictions 
on right to amend and on right to ap- 
peal.—McArthur v. Thompson, 299 N. 
W. 519. 

Neb. When decree or judgment is 
made by consent of parties, court does 
not inquire into merits or equities of 
ease, but the only questions to be de- 
termined by it are whether parties are 
eapable of binding themselves by con- 
sent and whether they have actually 
done so, and, these two facts appear- | 
ing, court orders judgment or decree 
to be entered.—McArthur v. Thomp- 


son, 299 N.W. 519. 
§ 333 
D.C.N.C. A “consent judgment’ is 


the contract of the parties entered with ~ 
the approval and sanction of the court 
and is binding upon the parties in ab- 
sence of fraud or mistake and is not 
subject to collateral attack.—Watson vy. 
U. S., 34 F.Supp. 777. 


§ 336 

Il.App. Foreclosure decree entered 
by stipulation of the parties and or- 
ders denying motions to vacate the 
decree would be affirmed as against 
contention that a consent decree is not 
strictly a judicial decree, that a decree 
by consent without evidence is always 
error, that no proof was taken and that 
stipulation on which decree was entered 
did not appear in the decree 
Smith-Hurd ) (Stats. ¢; 110 8) 1886 
Sundberg v. Matteson, 29 N.H.2d 853, 
307 Lll.App. 239. 


§ 337 
D.C.Ky. A consent judgment con- 
struing trust instrument had the force 


of any other judgment duly entered 


in a court having jurisdiction in the 
matter, insofar as duties imposed on 
the trustee were concerned.—Fidelity & 
Columbia Trust Co. v. Glenn, 39 F. 
Supp. 822. 

D.C.Tenn. A consent decree repre- 
sents agreement of parties to case and 
is aS valid and binding on them and 
court as order or decree entered by 
court in due course after determina- 
tion of cause, especially as consent de- 
cree ordinarily cannot be appealed 
from.—Steingruber vy. Johnson, 35 
Supp. 662. 

N.Y.App.Div. The Appellate Division 
was required to accept submission of 
controversy upon agreed statement of 
facts concerning the construction of an. 
indenture of trust, and judgment of 
the court would be binding on parties 
thereto and bondholders.—Hmpire 
Properties Corporation v. Manufactur- 
ers Trust Co., 28 N.Y.S.2d 376, 262 
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bonds, defendant raised questions of 
law, pleading the statute of limita- 
tions and the right of set-off. Judg- 
ment entered for plaintiff as to un- 
disputed portion of the claim without 
prejudice to the plaintiff to proceed 
for the balance of its claim.—Chartiers 
Trust Co. v. Lincoln Gas Coal Co., 89 
PRE Sede 
354 


§ 

Cal. In wrongful death action, the 
fact_ that children of former marriage 
of decedent were joined as defendants 
did not alter the essential relations be- 
tween the parties, since, although 
named as defendants, they were in 
reality ‘“‘plaintiffs’” in the ease, so that 
order of court directing clerk to enter 
their default was ineffective for any 
purpose. Code Civ.Proc. §§ 877, 382.— 
Watkins vy. Nutting, 110 P.2d 384, 
prior opinion 104 P.2d 413. 

Cal.App. Where complaint alleged 
that individual defendants were doing 
business under name of association, 
plaintiff was not entitled to default 
judgment against such individuals do- 
ing business as association named on 
ground that he alleged existence of as- 
sociation of two or more persons trans- 
acting business under common name, as 
he did not expressly do so and such 
allegation was not substance or effect 
of complaint.—Burns v. Downs, 108 P. 
2d 953. 

362 


§ 

Ark. In ward’s. action against 
guardian for accounting, where there 
was no evidence that fraud had been 
perpetrated on court, or that guard- 
jan had been deceived by alleged as- 
surance by ward that suit would not 
be prosecuted, jurisdiction of court to 
enter default judgment in favor of 
ward was not affected by fact that 
judgment entered was for an amount 
in excess of money belonging to ward 
received and held by guardian, since 
excessiveness of judgment was due to 
guardian’s failure to answer citation.— 
Young v. Young, 147 S.W.2d 736. 


§ 363 
Cal.App. Where neither title nor 


body of complaint named association. 


as defendant and an individual was 
named as defendant and served with 
summons, plaintiff was not entitled to 
default judgment against such individ- 
ual and another, doing business under 
name of association, on ground that he 
sued association and also members 
thereof named in title of complaint. 
Code Civ.Proec. § 388.—Burn v. Downs, 
108 P.2d 953. 


Allegations of complaint that individ- 
ual defendants were doing business un- 
der association’s name, registered with 
county clerk as required by law, did 
not support default judgment against 
such individuals doing business as as- 
sociation named, but only judgment 
against individual defendant, who 
moved to set it aside—Burns v. Downs, 
108 P.2d 953. 

Cal.App. A default judgment entered 
against defendant in her own name in 
action wherein she was not named in 
complaint as defendant and was served 
as Jane Doe was irregularly entered, 
where complaint, when judgment was 
entered, had not been amended ag re- 
quired by statute respecting when a 
party may be sued by a fictitious name, 
and pleadings, as they existed when 
judgment was entered, would not sup- 
port judgment. Code Civ.Proc. § 474.— 
Roseborough v. Campbell, 115 P.2d 
839. 


Ill.App. Entry of judgment against 
defendant by default on complaint 
which does not state a cause of action 
against defendant is error.—Baxter v. 
Atchison, T. & S. F. Ry. Co., 35 N.H.2d 
563, 310 Ill.App. 616. 

Ky. The filing of a demurrer is not 
the making of a ‘defense’ within the 


nse’? 
not _ have j : n vat 

not specifically demanded, but, if de- 
fense be made, he may have judgment 
for other relief, under a prayer there- 
for. Civ.Code Prac. § 90.—Union Light, 
Heat & Power Co. v. City of Bellevue, 
144 S.W.2d 1046, 284 Ky. 405. 

_ La.App. In landowners’ suit for in- 
junction to restrain State Highway 
Commission from completing construc- 
tion of highway on landowners’ land, 
under allegations of petition as to dam- 
age resulting from taking of such land 
for construction of an earth-work there- 
on already completed and prayer in the 
alternative for $1,500 damages in event 
court held that Commission was enti- 
tled to take such property under its 
right of eminent domain, the entry of 
a default judgment awarding damages 
to landowners was authorized.—Raxs- 
cee vy. Highway Commission, 1 So.2d 

Tenn.App. A _ bill which fails to 
show a state of facts entitling com- 
plainant to a decree will not justify a 
final decree based upon a pro con- 
fesso.— Bell v. Alhambra Temple 
Mosque Co., 143 S.W.2d 888. 

Tenn.App. In suit by _ beneficiaries 
of fraternal organization member 
against trustee and member of commit- 
tee appointed by organization, in ab- 
sence of an allegation that member 
of committee accepted his appoint- 
ment and as result thereof obtained 
funds which were illegally or improp- 
erly handled, no decree could be order- 
ed against him upon a judgment pro 
confesso.—Bell v. Alhambra Temple 
Mosque Co., 143 S.W.2d 888. 

Wash. In action for injuries sus- 
tained by plaintiff who was struck by 
automdbile owned by husband and 
wife, and driven by husband, complaint 
which alleged that the automobile was 
being used at time of accident for and 


-on behalf of the marital community 


composed of the husband and wife, and 
for their express use and benefit, failed 
to state facts authorizing default judg- 
ment against the wife in her individual 
capacity, and trial court erred in refus- 
ing to set aside default judgment en- 
tered against the wife and in refusing 
to hold exempt from garnishment funds 
belonging to the wife as her separate 
property.—Sandgren y. West, 115 P.2d 
724, 


365 

Cal.App. Where corporation named 
as party defendant in injunction suit 
did not appear and its default was 
duly entered, and no attempt was 
made by corporation to be relieved of 
default, by such default, corporation 
tacitly consented to issuance of injunc- 
tion and confessed truth of material 
facts alleged in complaint in suit for 
injunction.—Wilshire Mortg. Corpora- 
ao v. O. A. Graybeal Co., 105 P.2d 


§ 368 

Md. The section of the city charter 
of Baltimore and rules of the Supreme 
Bench of Baltimore, applying to ordi- 
nary suits at law, do not apply to 
suits brought under the speedy judg- 
ment act which provides its own pro- 
cedure, complete in itself, the ob- 
servance of which entitles a plaintiff 
to judgment unless the defendant re- 
sists in the manner provided. by the 
speedy judgment act. Code Pub.Loc. 
Laws 1930, art. 4, § 312; City Charter 
1938, § 399; Rules of the Supreme 
Bench of Baltimore, rules 1, 2, 
Carey v. Howard, 16 A.2d 289. 


§ 369 
Ind. A defendant who was person- 
ally served with summons and failed 
to appear, or who appears and fails 
to respond to a rule to plead, may be 
defaulted, and by defaulting he 
“waives” his right to deny that plain- 
tiff is entitled to the judgment, and 
upon such a default plaintiff is en- 
titled to judgment.—Carson vy. Perkins, 
29 N.H.2d 772. 
§ 371 


N.¥Y.App.Div. Where corporate de- 
fendant’s president, who was a necessa- 
ry and material witness in action for 


e. fabie 
Ge any relief ; 1 
ment of the trial, and trial 


bas , creo Cos ae 
rice of goods sold an 
ed, seriously ill at ti 
defendant was entitled to a 


_ adjour’ 
court. 
properly exercised discretion in_ direc 
ing that an inquest be taken.—Concort 
Oil Corporation v. York Heat Servi 
Inc., 27 N.Y.S.2d ieee ee App.Div. 


§ 
Cal.App. Where petitioners made 
eneral appearance and _ therea 
ailed to plead in the action, the co 
committed no error in directing e 


Ind. A defendant who was perso 
ly served with summons and failed 
appear, or who appears and fails 
respond to a rule to plead, may 
defaulted ,and by defaulting — 
“waives” his right to deny that plain 
tiff is entitled to the judgment, ai 
upon such a default plaintiff is enti: 
tled to judgment.—Carson y. Perkins 
29 N.E.2d 772. . 
A pleading that is sham | 
frivolous may be stricken or judgme 
rendered notwithstanding the pleadi 
as for want of answer or rep 
Mason’s Minn.St.1927, § 9259.—Ha: 
v. Victoria Co-op. Creamery Ass’n, 
N.W. 475. hy 


in an action of assumpsit where 
order for inguiry of damages is 
quired, the office judgment entered a 
rules does not become final on 
last day of the next succeeding t 
of court, not having been previous] 
set aside, so as to bar_a defense the 
after, but the defendant may ple 
to issue at any time before the orde 
for inquiry of damages is executed. 
Ciccarello v. Jos. Schlitz Brewing C 
1 F.R.D. 491. precited 
Ill.App. Where defendant failed 
plead to the complaint by the tin 
‘specified in court’s rule, default fc 
such failure to plead was properly 
tered against defendant, and final or 
entered upon proof of allegations 
complaint.—Penman y. Village of P 
lo, 32 N.H.2d 640, 309 Ill.App. 49. 


6 


N.C., The entry of judgment, ‘for 
want of answer, after overruling : 
defendant’s demurrer, was imprope: 


and should be stricken out, and 
opportunity afforded defendant to a 
swer, where it appeared that judgmen 
was entered without allowing defendant 
statutory period within which to an-_ 
swer after his demurrer was. over- — 
ruled. C.S.Supp.1924, § 515.—Raybu 
pom eats 11 S.H.2d 463, 218 N.C. 


Tenn.App. Defendant’s failure to file , 
plea within two days after time al 
lowed for filing declaration did not en- — 
title plaintiff to default judgment be- — 
fore expiration of continuance granted 
defendant or judicial act setting aside ~ 
continuance.—Videlity-Phenix Fire Ins 
Co. v. Oliver, 152 S.W.2d 254. 

§ 379 ' k 

Nev. Where trial court had errone- — 
ously overruled demurrer to complaint — 
wherein four causes of action were im- | 
properly united, and defendant stood — 
upon its demurrer and did not answer 
complaint within time allowed nor 
make any appearance thereafter, a de- | 
fault judgment could not properly be — 
entered without affording defendant op- — 
portunity to answer complaint after 
eorrection thereof to include anly 
causes of action properly unitable. 
Comp.Laws, § 8595.—Hartford Min. Co. 
v. Home Lumber & Coal Co., 114 P.2d 
1091. 
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§ ; 
Minn. A sham or frivolous answer 
may be stricken on motion and juug- 
ment rendered as for want of an an- ~ 
swer. Mason’s Minn.St.1927, § 9259.— 
Neefus vy. Neefus, 296 N.W.- 579. : 


§ 384 
Mo.App. Where application for 
change of venue was duly filed long 
prior to rendering of default judgment, 
such application was “pending” as mat- 
ter of law, and was a matter of record 
of which circuit judge would be held 
to have constructive knowledge, and 
therefore it was procedural error for 
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judge to render default judgment be- 
fore disposing of application, notwith- 
standing that judge did not have ac- 
tual knowledge thereof. Rey.St.1939, 
§§ 2003, 2004, Mo.St.Ann. §§ 1839, 1840, 


. 2563.—Cannon vy. Nikles, 151 S.W.2d 
472, 


§ 385 ee 
C.C.A.W.Va. In ejectment, plaintiff's 
recovery could be defeated by showing 
title in a third person notwithstanding 
such third person, though named ag 
defendant, had defaulted, where plain- 
tiff did not claim under defendant who 
defaulted, and fact that she was in de- 
fault, while precluding her from de- 
fending action, would not vest title in 
_ pilaintiff—Kuhn y. Chesapeake & O. Ry. 
Co., 118 F.2d 400. 
ui Wi.App. A defendant who has been 
merely defaulted is still a ‘‘party’’ to 
the suit—Webb v. Willett Co., 33 N.E. 
2d ~ 636, 309 Ill.App. 504. 
—s- Tex.Civ,App. Where suit to foreclose 
alleged lien on lot against parties who 
ad executed mechanic’s lien contract, 
wherein they obligated themselves to 
pay paving assessments in installments, 
was filed at a time when the parties 
were not the owners of the property, 
and the petition was not amended, de- 
fault judgment entered against the par- 
_ ties could not relate back to the incep- 
tion of the contract, and bind the prop- 
erty as of that date when the parties 
allegedly had title—Broussard y. Uval- 
e Rock Asphalt Co., 149 S.W.2d 972. 
_ Wrror dismissed, judgment correct. 


; i 8 386 

Ala. A default is not an admission 
matters of law.—Corprew y. Talla- 
oosa County, 3 So.2d 53. 

- In quo warranto proceedings against 
respondents claiming to hold office as 
members of the Tallapoosa county pur- 
hasing committee where information 
hallenged existence of respondents’ of- 
 fices on ground that local act creating 
mmittee violated constitutional pro- 
ions, respondents’ default was an 
dmission” of fact that respondents 
re members of committee exercising 
ial functions created by the act, 
a default judgment of ouster, 
which could have been rendered only 
nm ground that act was void, was con- 
sive on that point. Loc.Acts 1935, 
123.—Corprew vy. Taliapoosa County, 
3 So.2d 58. 

.Y.Sup. Where a party defaults in 
answering, he is deemed to have ad- 
mitted truth of all traversible allega- 
tions in the complaint.——Tremblay v. 
Lyon, 29 N.Y.S.2d 336, 176 Mise. 906. 


i § 390 
- _IMApp. Where, after defendant 
failed to appear in partition suit, is- 
sue between defendant and her judg- 
ment creditor was presented by amend- 
ment to complaint, decree of partition 
was entered, and it was ordered that 
defendant’s share in proceeds of sale 
should be paid to judgment creditor, 
and all of such proceedings were with- 
- out any notice to or knowledge of de- 
_ fendant, subsequent order finding that 
defendant was entitled to homestead 
interest prior to right of judgment 
ereditor and directing payment to de- 
- fendant of homestead value was af- 
firmed, since defendant was entitled to 
notice of filing of amendment, and hav- 
ing failed to receive notice all subse- 


sue were void.—Sweglo vy. Mikolon, 34 
N.E.2d 868, 310 Ill.App. 541. 
~~ Ind. One who is defaulted may 
ey: thereafter appear and contest amount 
of damages, and he may reserve ques- 
tions, move for a new trial, and ap- 
y. Perkins, 29 N.H.2d 
§ 391 
’ Pa.Com.Pl, In an action in trespass, 
_____ plaintiff’s evidence indicated inter alia: 
that while working on a W. P. A. pro- 
_ject along a street, he looked up and 
4 down the street and then stepped off 
the curb, and advanced about 10 feet 
f into the highway, when he was struck 
f by defendant’s car; that defendant was 
, stopped by plaintiff’s fellow workmen 
; after having driven about fifty feet 
beyond the point of the accident; that 


m : 5 4 hx 
at that time defendant stated 


did not know that he had hit anyone, 


that he was looking at a road map; > 


and that caution signs indicating that 
men were working were placed on the 
highway 500 feet above and below the 
point of the accident. The defendant 
did not appear at the trial, in person 
or by counsel. After a verdict for the 
defendant, the plaintiff contended, on 
a motion for a new trial, that he was 
entitled to judgment for want of an ap- 
pearance, under Sec. 33 of the Act of 
1836 P.L. 568, 12 P.S. § 732. Held, that 
the plaintiff, by going to trial, has 
waived his right to enter judgment, and 
that, therefore, the motion for a new 
trial must be overruled.—Dunn vy, Cal- 
pin, 51 Dauph. 192. 


93 

Cal.App. Under statute authorizing 
clerk to enter default judgment in an 
action arising upon contract for the 
recovery of money or damages only, 
clerk has power to enter default judg- 
ment only where the proper amount 
appears from terms of contract as al- 
leged in complaint or follows there- 
from by mere mathematical computa- 
tion, and he has no power to enter 
such judgment where exercise of dis- 
cretion and taking of evidence is nec- 
essary to determine amount of dam- 
ages. Code Civ.Proc. § 585, subds. 1, 
2.—Lynch v. Bencini, 104 P.2d 823. 

In action to recover price of cer- 
tain stock which defendants under con- 
tract agreed to buy from_ plaintiff, 
whether clerk was authorized to enter 
a default judgment against one of the 
defendants was not dependent on 
whether the complaint stated a cause 
of action but whether the complaint 
stated a cause of action within stat- 
ute authorizing the clerk to enter de- 
fault judgment in an action arising 
upon contract for the recovery of 
money or damages only. Code Civ. 
Proc. § 585, subd. 1.—Lynch v. Ben- 
cini, 104 P.2d 823. : 

Where creditor agreed to take stock 
of corporation in payment of debt as 
soon as the permit was issued by cor- 
poration commissioner and _ directors 
agreed to buy certain part of stock at 
a future time on certain contingencies 
and it was agreed that dividends were 
to be applied on purchase price and 
there was no stipulation as to amount 
of damages in event of breach, in 
ereditor’s action to recover from di- 
rectors purchase price of the stock 
agreed to be purchased, clerk was not 
authorized to enter default judgment 
since taking of evidence was necessary 
to determine amount of damages. Code 
Civ.Proe. § 585, subd, 1.—Lynch vy. 
Bencini, 104 P.2d 823. 

In determining whether an action is 
one arising upon contract for the re- 
covery of money or damages only so 
as to authorize the clerk to enter de- 
fault judgment, allegations of the com- 
plaint and the terms of the contract 
are to be considered notwithstanding 
that the prayer is for a certain amount. 
Code Civ.Proec. § 585, subd. 1.—Lynch 
v. Bencini, 104 P.2d 823. 


§ 394 

Ga. An entry of default is a “judg- 
ment” only in the sense that it ad- 
judges the case in default, and is only 
an intermediate step authorizing plain- 
tiff to enter verdict and judgment sub- 
ject to statutory exceptions, and hence 
judgment dealing therewith, whether 
striking it ag void, opening it, or re- 
fusing to do so, leaves the case pend- 
ing for further and final action. Code 
1933, §§ 6-701, 110-408, 110-404.—Ryles 
vy. Moore, 13 8.H.2d 672, 191 Ga. 661. 

§ 395 

Ky. Where it was sought to enforce 
separate tax liens against eight pieces 
of property, and no defense was made 
as to six of them, default judgment 
could be taken before expiration of 30 
days, notwithstanding statute requir- 
ing that if an issue has been formed, 
30 days must expire before case stands 
for trial, and default judgment order- 
ing sale of the six pieces of property 
before issues were disposed of concern- 
ing the two remaining parcels was not 
objectionable as a “trial by piecemeal’’, 


that he 


ane 
Ky.St, 
150 S.W.2d 2 y 

the speedy judgmen 
provides no limit of time en a judg F 
ment may be extended after return day, 
except that it cannot be done until ~ 
after 15 days, plaintiff in action on 
note under the speedy judgment act 
complied with the act, even though 11. 
years elapsed from time suit was 
brought until default judgment was _ 
entered. Code Pub.Loc.Laws 1930, art. | 
aeae 312.—Carey v.. Howard, 16 A.2d 


Ohio. Where defendant in suit to 
foreclose a lien on realty for taxes, as- 
sessments and penalties was in default 
of answer, and the trial court, without 
setting the cause for trial or without 
holding a hearing, entered judgment 
for plaintiff by default, the judgment 
was not void on ground of premature 
entry or for lack of hearing. Gen. 
Code, §§ 11383, 5718-3.—State ex rel. 
Hughes v. Cramer, 34 N.H.2d 772, 138 
Ohio St. 267. 


§ 402 

Alaska. The purpose of serving mo- 
tions is to give notice and service of 
motion for judgment, on clerk of attor- 
ney for defendant, was sufficient notice 
to defendant.—Rubenstein v. Imlach, 9 
Alaska 62. 

W.J. Where one of two codefendants 
failed to plead to an action, but mat- 
ters raised by answer of other codefend- 
ant were referred to a referee, after the 
term next after the failure to plead, 
plaintiff was not entitled to default 
judgment against nonanswering de- 
fendant in the absence of a rule on d-s 
fendant to plead. N.J.S.A. 2:27-193.— 
Rogers-Ebert Co. v. Century Const. Co., 
18 A.2d 8, 126 N.J.L. 68, affirming 
15 A.2d 94, 125 NJ... 125. 

Ohio. Where defendant in suit to 
foreclose a lien on realty for taxes, as- 
sessments and penalties was in default 
of answer, and the trial court, without 


‘setting the cause for trial or without 


holding a hearing, entered judgment 
for plaintiff by default, the judgment 
was not void on ground of premature 
entry or for lack of hearing. Gen.Code, 
§§ 11383, 5718-3.—State ex rel. Hughes 
Valerie, 34 N.E.2d 772, 188 Ohio St. 


§ 408 

Ark. Issue of damages for conver- 
sion should have been submitted to 
jury though no answer was filed, and 
rendition of judgment by default with- 
out proof of the damage alleged was 
improper. Pope’s Dig. §§ 1455, 1533, 
8204.—Naperskie v. Trevillion, 151 S. 
W.2d 992. 

Cal. Under statute authorizing clerk 
to enter default judgment in. action 
arising upon contract for the recovery 
of money or damages only, clerk has 
right to enter default judgment only 
where the proper amount appeared 
from terms of contract as alleged in 
complaint or follows therefrom by mere 
mathematical computation, and he has 
no power to enter such judgment where 
the exercise of discretion, and taking 
of evidence, is necessary to determine 
amount of damages. Code Civ.Proc. § 
585, sub. 1, 2.—Lynch v. Bencini, 110 
P.2d 662, prior opinion 104 P.2d 823. 

Cal.App. Under statute authorizing 
clerk to enter default judgment in an 
action arising upon contract for the 
recovery of money or damages only, 
clerk has power to enter default judg- 
ment only where the proper amount 
appears from terms of contract as al- 
leged in complaint or follows therefrom 
by mere mathematical computation, 
and he has no power to enter such 
judgment where exercise of discretion 
and taking of evidence is necessary 
to determine amount of damages. 
Code Civ.Proc. § 585, subds. 1, 2.— 
Lynch vy. Bencini, 104 P.2d 823. 

Md. A court, in entering judgment 
under the speedy judgment act, must 
have satisfactory evidence of the claim 
sued on, and the amount due and 
owing. Code Pub.Loc.Laws 1930, art. 
br, 312.—Carey v. Howard, 16 A.2d 


An executor who brought action on 
note under the speedy judgment act 


/ 
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was not an “agent” within meaning of 
statutory provision that if all plaintiffs 
be absent from the state at time of 
bringing of suit, or if plaintiff be a 
corporation, affidavit or affirmation 
may be made by an “agent” of plain- 
tiffs who will make further oath or 
affirmation that he has personal knowl- 
edge of the matters therein stated, and 
hence executor was not required to 
make oath or affirmation that he had 
personal knowledge of matters stated 
in affidavit. Code Pub.Loe.Laws 1930, 
art. 4, §§ 312, 313.—Carey v. Howard, 
16 A.2d 289. 

N.C. In action against consignee and 
sureties for goods delivered under con- 
signment contract and not accounted 
for, where no answer was filed by de- 
fendants, plaintiff was entitled under 
allegations of complaint only to a judg- 
ment by default and inquiry and judg- 
ment by default final was improvident- 
ly entered. C.S. §§ 595, 596.—Chozen 
Confections y. Johnson, 11 §.£.2d 472, 
218 N.C. 500. 

Pa.Com.Pl. Judgment cannot be en- 
tered before the alderman without hear- 
ing proof in support of the plaintiff’s 
claim though the defendant refused to 
defend.—Johnston v, American Casualty 
Co., 23 West. 178. 

The record in such a case must show 
affirmatively that the alderman heard 
evidence in support of the _ plaintiff’s 
claim; even though the judgment be 
entered for default of appearance the 
plaintiff must prove his claim by evi- 
dence as in other cases.—Johnston y. 
American Casualty Co., 23 West. 178. 

§ 416 

Ind. Where default judgment is for 
damages and amount is unliquidated, 
judgment is that plaintiff recover dam- 
ages, but it is an “interlocutory judg- 
ment’, and defaulted defendant is still 
entitled to appear and be heard rvpon 
amount of damages, but where action 
affects title to property, or is for a 


demand certain ’and liquidated, the 
default judgment is a “final judg- 
ment’’.—Carson y. Perkins, 29 N.E.2d 
772. 


§ 417 

Ind. Where default judgment is for 
damages and amount is unliquidated, 
judgment is that plaintiff recover dam- 
ages, but it is an “interlocutory judg- 
ment”, and defaulted defendant is still 
entitled to appear and be heard upon 
amount of damages, but where action 
affects title to property, or is for a 
demand certain and liquidated, the 
default judgment is a ‘final judg- 
ea erp on v. Perkins, 29 N.E.2d 

N.C. In action against consignee and 
sureties for goods delivered under con- 
signment contract and not accounted 
for, where no answer was filed by de- 
fendants, plaintiff was entitled under 
allegations of complaint only to a judg- 
ment by default and inquiry and judg- 
ment by default final was improvident- 
ly entered. C.S. §§ 595, 596.—Chozen 
Confections vy. Johnson, 11 S.H.2d 472, 
218 N.C. 500. 


§ 418 ‘ 

Cal. Under statute authorizing clerk 
to enter default judgment in action 
arising upon contract for the recovery 
of money or damages only, clerk has 
right to enter default judgment only 
where the proper amount appeared 
from terms of contract as alleged in 
complaint or follows therefrom by 
mere mathematical computation, and 
he has no power to enter such judg- 
ment where the exercise of discretion, 
and taking of evidence, is necessary to 
determine amount of damages. ode 
Ciy.Proc. 585, sub. 1, 2.—Lynch_v. 
Bencini, 110 P.2d 662, prior opinion 
104 P.2d 823. 

In action to recover price of stock 
which defendants under contract agreed 
to buy from plaintiff, whether clerk 
was authorized to enter a default judg- 
ment against one of defendants was 
not dependent on whether complaint 
stated a cause of action but whether 
the complaint stated a cause of action 
within statute authorizing the court to 
enter default judgment in an action 
arising upon contract for the recovery 
of money or damages only. Code Civ. 


JUDGMENTS 


Proc. § 585, sub. 1.—Lynch v. Bencini 
110 P.2d 662, prior opinion 104 P.2d 


Where creditor agreed to take stock 
of corporation in payment of debt as 
soon as permit was issued by corpora- 
tion commissioner and directors agreed 
to buy certain part of stock at a future 
time on ‘certain contingencies and it 
was agreed that dividends were to be 
applied on purchase price and there 
was no stipulation as to amount of 
damages in event of breach, in credi- 
tor’s action to recover from directors 
purehase price of the stock agreed to 
be purchased, clerk was not authorized 
to enter default judgment since taking 
of evidence was necessary to determine 
amount of damages. Code Civ.Proc. 
§ 585, sub. 1.—Lynch vy. Bencini, 110 
P.2d 662, prior opinion 104 P.2d 823. 

In determining whether an action is 
one arising upon contract for the re- 
covery of money or damages only so 
as to authorize the clerk to enter de- 
fault judgment, allegations of complaint 
and the terms of the contract are to be 
considered notwithstanding that the 
prayer is for the certain amount. Code 
Civ.Proc. § 585 sub. 1.—lLynch v. Ben- 
eini, 110 P.2d 662, prior opinion 104 
P.2d 823. 

Pa.Com.Pl. Judgment entered by 
prothonotary on praecipe of defendant’s 
counsel for want of reply to defend- 
ant’s counter-claim will be stricken off. 
Such judgment must be entered by the 
Court.—Gallagher v. Dwyer, 34 Luz.L. 
Reg.Rep. 366. 

§ 421 


Cal. The summary judgment statute 
is drastic, and its purpose is not to 
provide a substitute for existing meth- 
ods in the trial of issues of fact. 
Code Civ.Proc. § 437¢c.—Walsh vy. Walsh, 


116 P.2d 62, prior opinion 108 P.2d 
763. 
Ii.App. The purpose of summary 


judgment procedure is not to’try an is- 
sue of fact as that term is used in law, 
but rather to try whether there is an 
issue of fact between the parties with- 
in the legal meaning of the term. 
Smith-Hurd Stats. c. 110, §§ 181, 259.- 
15.—Gliwa v. Washington Polish Loan 
& Building Ass’n, 34 N.H.2d 736, 310 
Tll.App. 465. 

R.I. It is not purpose of summary 
judgment statute to substitute a trial 
by affidavit for a_ trial according to 
law. Gen.Laws 1938, ec. 524.—Goucher 
v. Herr, 14 A.2d 651. 

Wis. The summary judgment pro- 
cedure is not calculated to supplant 
demurrer to defendant’s counterclaim 
or motion to make pleadings more defi- 
nite and certain, nor is it to be a trial 
on affidavits, but it is aimed at sham 
answer intended to secure delay. St. 
1939, § 270.635.—McLoughlin v. Mal- 
nar, 297 N.W. 370, 237 Wis. 492. 


, § 422 

Cal. Action wherein attorney sought 
to recover an amount representing at- 
torney’s fee due under contingent-fee 
contract, plus amount advanced by at- 
torney for costs and enforcement of 
lien therefor, was proper case for sum- 
mary judgment under statute authoriz- 
ing such a judgment in an action upon 
liquidated demand and to enforce a 
lien therefor. Code Civ.Proc. § 437¢.— 
Haupt v. Charlie’s Kosher Market, 112 
P.2d 627, 17 Cal.2d 843. 

Cal.App. Where property setttement 
agreement between mother and father 
provided that father was to make cer- 
tain payments to mother in considera- 
tion of her undertaking the mainte- 
nance, support, and education of chil- 
dren, a minor child could maintain ac- 
tion against his mother to enforce pro- 
visions for his support, maintenance, 
and education, and where there was an 
issue regarding whether the mother 
had provided for maintenance, support, 
and education of the minor, mother’s 
motion for summary judgment should 
have been denied. Code Civ.Proc. § 
437c.—Walsh v. Walsh, 108 P.2da 760. 

Il.App. In _ beneficiary’s action on 
life policy, where insurer stated that if 
there was anything due it was only a 
stated sum and that insurer had de- 
fense regarding such claim but not 
stating what constituted the defense 


§ 429 


and stating only conclusions, summary 
judgment for beneficiary was proper. 
Civil Practice Act of the Municipal 
Court, rule 111.—Kovae v. Modern Mut. 


oe Co., 30 N.H.2d 109, 307 Ill.App. 
Ill.App. A summary judgment was 


properly entered against the Chicago 
Park District as successor to park 
commissioners who had been com- 
pelled by mandamus judgment to re- 
instate assistant park superintendent 
and to pay back salary where successor 
district set up no substantial triable 
facts. Smith-Hurd Stats. c. 87, § 8¢ 
e, 105, §§ 333.1, 333.12, 333.18, 333.29 
333.36.—People ex rel. Barclay v. West 
Chicago Park Com’rs, 32 N.H.2d 323, 
308 Ill.App. 622. 

Ill.App. In action by assignee of 
judgment creditor of bank to enforce 
bank stockholder’s statutory liability, 
statute providing for entry of sum- 
mary judgment in suits on contracts 
express or implied and judgments for 
the payment of money if plaintiff files 
an affidavit of truth of facts on which 
complaint is based unless defendant 
files an affidavit of merits showing a 
good defense was applicable, since the 
liability of a stockholder of a bank to 
the bank’s creditors created by the 
Constitution and statute is contractual 
in its nature. Smith-Hurd Stats. « 
16%, § 6; e¢. 110, §§ 181, ~ 259.15, 
259.16; Smith-Hurd Stats.Const. art. 
11, § 6—EHagle Indemnity Co. vy. Haa- 
ker, 33 N.H.2d 154, 309 Ill.App. 406. 


Iu.App. The statute providing for 
summary judgment was intended to 
limit summary procedure to cases sim- 
ple in their nature. Smith-Hurd Stats. 
c. 110, §§ 181, 259.15.—Gliwa v. Wash- 
ington Polish Loan & Building Ass’n, 
34 N.E.2d 736, 310 Ill.App. 465. 

Whether a case is simple in its na- 
ture so as to permit application of 
summary judgment procedure is large- 
ly in trial judge’s discretion. Smith- 
Hurd Stats. ec. 110, §§ 181, 259.15.— 
Gliwa v. Washington Polish Loan & 
Building Ass’n, 34 N.E.2d 736, 310 Ill. 
App. 465.. 

In action against building and loan 
association on implied contract for 
money had and received, ruling that 
nature of case was not so complex as 
to render inapplicable the summary 
judgment procedure was not abuse of 
discretion, where complaint alleged de- 
posits by plaintiff with association and 
association’s refusal to repay, and evi- 
dence was largely in possession of as- 
sociation, and case was not complicated 
except as association made it so. 
Smith-Hurd Stats. c. 110, §§ 181, 259.- 
15.—Gliwa v. Washington Polish Loan 
& Building Ass’n, 84 N.H.2d 736, 310 
Ill.App. 465. 

Mich. Where supporting affidavits 
included in plaintiff's motion for sum- 
mary judgment disclosed that the claim 
was for unliquidated damages, motion 
was properly denied, since, until dam- 
ages were ascertained in a legal man- 
ner, there could be no final judgment. 
—Hecker Products Corporation’ v. 
Transamerican Freight Lines, 296 N.W. 
297, 296 Mich, 381. 


N.Y. In action to enforee Pennsyl- 
vania guaranty of a Pennsylvania obli- 
gation, wherein plaintiffs did not agree 
with defendant’s claim that statute and 
common law of Penns lvania required 
plaintiffs to exhaust their remedies 
against principal obligor before enforc- 


ing the guaranty, triable issue was 
made concerning Pennsylvania law, 
precluding summary judgment.—Read 


v. Lehigh Valley R. Co., 31 N.H.2d 891, 
284 N.Y. 435, modifying 17 N.Y.8.2d 
99, 258 App.Div. 948, appeal granted 
18 N.Y.S.2d 1002, 259 App.Div. 705. 

In bondholders’ consolidated actions 
to enforce guaranty of payment of 
bonds, indorsements on one bond relat- 
ing to an assent to plan for extension 
of the bonds presented a fact issue, 
precluding summary judgment either 
for holder of such bond or for guaran- 
tor.-—Read v. Lehigh Valley R. Co., 
81 N.H.2d 891, 284 N.Y. 435, modifying 
17 N.Y.S.2d 99, 258 App.Div. 948, ap- 
peal granted 18 N.Y.S.2d 1002, 259 
App.Div. 705. 


N.Y. Where husband brought ground- 
less action to annul marriage, though 
wife had already obtained divorce de- 
eree approving and confirming previous 
separation agreement, and_ wife at- 
tempted to stand on separation agree- 
ment and preserve her rights there- 
under while demanding temporary re- 
lief, and court directed payment of 

alimony pendente lite in lieu of pay- 

ments under separation agreement but 

» without prejudice to the said separa- 

tion agreement,” court should not hold 

as a matter of law that wife had 

‘a elected to rescind separation agree- 
ment, and hence husband was_not en- 

- titled to a summary judgment in wife’s 

subsequent action on the separation 

agreement.—Woods v. Bard, 32 N.H.2d 
Beai2: 285 N.Y. 11, reversing 21 N.Y.S.2d 

+205, 259 App.Div. 1093. 

_  N.Y.App.Div. Where insured brought 

actions on fire policies each of which 

-  eontained provision that insurer would 

not be liable for loss occurring while 

- insured should have any other contract 

of insurance on the property covered 

by the policies, and the insurers’ an- 

- swers clearly established existence of 

other insurance in violation of terms 

of policies, and insured did not plead 
waiver of the policy conditions and 
filed no answering affidavits, no triable 

- issues of fact were presented and in- 

_-surers were entitled to summary judg- 

“ment. Rules of Civil Practice, rule 

—  113.—Kalna v. Newark Fire Ins. Co., 

_ +=«-22-N.Y.S.2d 407, 260 App.Div. 829. 

_~——sS-'N.Y.App.Div. Where deficiency judg- 

~ ment was not sought in action to 

foreclose mortgage, the granting of 
motion to strike out counterclaims, for 
money due and unpaid for profession- 
al services allegedly rendered a consid- 
erable time before delivery of mort- 

- gage, without prejudice to bringing of 
another action and the granting of 

mM summary judgment, was proper exer- 
cise of discretion. Civil Practice Act, § 

262; Civil Practice Rules, rules 109, 

-113.—Smyth v. McDonogh, 22 N.Y.8.2d 

6 


_-—sS'N..Y.App.Div. Presumption of dam- 
age arising from failure to return ex- 
 ecution was sufficiently rebutted by 
facts and circumstances to create an 
issue respecting actual damage suffered 
so as to preclude granting summary 
judgment.—Jos. Riedel Glass Works v. 
Indemnity Ins. Co. of North America, 
25 N.Y.S.2d 46. 


N.Y.App.Div. Where cause of action 
alleged against certain defendants 
was predicated on a contract implied 
jn law for the return of consideration 
paid by plaintiff, a motion for sum- 
mary judgment was within the scope 
of rule authorizing the granting of 
motion when 
an answer is served in an action to 

recover a debt or liquidated demand 
; arising on a contract express or im- 
| plied, in fact or in law. Rules of 
Civil Practice, rule 113, subd. 1.— 
Pribyl v. Van Loan & Co., 26 N.Y.S.2d 
1, 261 App.Div. 503. 

N.Y.Sup. Summary relief should not 
be granted unless the court is con- 
: vinced that issue is not genuine but 
feigned, and that there is in_ truth 
nothing to be tried. Rules of Civil 
Practice, rule 113.—First Trust Co. of 
“Albany v. Dumary, 23 N.Y.S.2d 532. 

- The rule permitting summary judg- 

- ment is intended to eliminate unneces- 
sary delay and further the prompt 
administration of justice, if a denial is 


‘ 


summary judgment on 


Gas 
a & 


without actual support in fact, but the 
remedy is drastic, and requirements 
of rule should be strictly construed. 
Rules of Civil Practice, rule 113.—Virst 
= Trust Co. of Albany v. Dumary, 23 N. 
Y.S.2d 532. 

N.Y.Sup. In action on life policy 
where insured made misrepresentations 
of fact in her application for reinstate- 
i ment and there were no triable issues 

i of fact, defendant’s motion for sum- 

mary judgment should have_ been 
granted.—Arroyo v. John Hancock Mut. 

¢ Life Ins. Co., 24 N.Y.S.2d 188. 
N.Y¥.Sup. In stockholders’ derivative 
action to compel corporation’s officers 
and directors to repay to corporation 
sum paid to its attorney for services 


‘ co ep phe re 
rendered in defending it in ior | 


stockholders’ derivative actions, ques- 
tion whether corporation’s interests, 
considered apart from those of individ- 
ual defendants in such actions, were 
so injuriously threatened or involved 
therein as to justify corporation in re- 
taining and paying counsel to protect 
its interests cannot adequately be de- 
cided on plaintiffs’ motion for summary 
judgment, but determination thereof 
must await trial. Rules of Civil Prac- 
tice, rules 113, 114; Civil Practice Act, 
Sepa v. Schenck, 25 N.Y.S.2d 


N.Y.Sup. The rule providing for a 
summary judgment on pleadings in 
specified cases is inapplicable to sum- 
mary proceedings. Rules of Civil Prac- 
tice, rule 113.—Gardella v. Hagopian, 28 
N.Y.S.2d 250, appeal granted 29 N.Y.S. 
2d 724, 262 App.Div. 889. 

N.Y.Sup. The Civil Practice Rule 
providing for summary judgments is 
not applicable to actions for a declara- 
tory judgment. Rules of Civil Practice, 
rule 113.—Tiernan Realty Co. v. Title 
Guarantee & Trust Co., 28 N.Y.S.2d 920. 
176 Mise. 1071. 

Pa.Com.Pi,. The Court should not en- 
ter a summary judgment if the state- 
ment of claim contains some material 
allegations upon which a valid claim 
may be based. If, however, there is no 
substance to the claim and nothing up- 
on which to base an amendment, then 
Summary judgment should be entered 
as a matter of law.—Leedy v. Cimino, 
49 Dauph. 54. 

Pa.Com.Pl. Where, in answer_ to 
plaintiff’s statement in an action of as- 
sumpsit, affidavit of defense follows in 
its several paragraphs the wording of 
the statement with the prefatory words 
“it is denied,” but fails to specify the 
nature of such transactions as may 
have occurred, and rule is taken for 
judgment for want to sufficient affida- 
vit. Held, that summary judgment will 
be allowed in favor of plaintiff.—Nath- 
an B. Salsbery v. Fanning Motor Co., 
41 Lack.Jur. 199. 

R.I. Proceedings for summary judg- 
ment are not applicable in all cases 
founded on contract. Gen.Laws 1938, 
e. 524.—Goucher v. Herr, 14 A.2d 651. 

An action for breach of a condition 
of a bond, in which, under statute, 
amount for which execution shall is- 
sue, is determined in proceedings sub- 
sequent to entry of Judgment for penal 
sum, is an action for an “unliquidated 
sum,” as damages, not exceeding penal 
sum of bond, and is not a “debt” or 
“liquidated demand in money’? on 
which, under statute, a summary judg- 
ment could be entered. Gen.Laws 1938, 
ce. 524; ec. 554, §§ 1, 2.—Goucher v. 
Herr, 14 A.2d 651. 

Wis. Where corporate officers, di- 
rectors, and general manager allegedly 
disbursed for corporate purposes 
moneys deposited with corporation to 
be held in escrow, implied contract by 
such officers and directors to repay did 
not arise, and hence summary judg? 
ment could not be had in action 
against such officers, directors, and 
general manager, to which corporation 
was not made a party. St.1939, § 270.- 
635(1) (a), (2).—Unmack v. McGovern, 
296 N.W. 66, 236 Wis. 639. 
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D.C.Ill. The existence of a contro- 
verted question of fact prevented the 
entering of a summary judgment as re- 
quested by plaintiff.—U. v. Turner 
Milk Co.. 1 E.R.D. 643. 

Cal. If an issue of fact is raised, 
then a summary judgment is improper 
and the case must proceed to trial. 
Code Civ.Proe. § 437¢—Walsh~ vy. 
Walsh, 116 P.2d 62, prior opinion 108 
P.2d 7638. 

A motion for summary judgment is 
proper only where it is perfectly plain 
that there is no substantial issue to 
be tried. Code Civ.Proc. §- 437¢.— 
Walsh vy. Walsh, 116 P.2d 62, prior 
opinion 108 P.2d 763. 

Where contracts comprising agree- 
ment to support and maintain adopted 
son used word child or children in 
some places as denoting a minor or 
minors and at other times as denot- 
ing relationship irrespective of age, 


summary g 
tract by adopt 3 fter hi 
passed the age of 21 to recover me 
ey judgment under the ag 
Code Civ.Proc. § 437¢c.—Walsh v. Wa 
ae P.2d 62, prior opinion 108 P.2d 

63. \ 

Cal.App. To warrant a summary 
judgment, there must be a failure on 
the part of defendant to satisfy the 
court that there is any basis for his de- 
nial or any truth in his defense, and 
unless the defendant fails so to do, the 
ease should proceed to trial. Code Civ. 


Proc. § 437¢c.—Grady vy. Hasley, 114 P.2d 


635. 

In action upon a note, given as part 
of consideration in a transaction in- 
volving an exchange of lands, the ma- 
teriality of false representations with 
respect to her land allegedly made by 
payee and her agent in inducing the 
exchange presented a fact issue to be 
determined by a trial on the merits 
and precluded entry of summary judg- 
ment on motion by holders of note. 
Code Civ.Proc. § 437¢c.—Grady v. Hasley, 
114 P.2d 635. 

Il.App. A plaintiff’s right to sum- 
mary judgment should be free from 
doubt. Smith-Hurd Stats. c. 110, §§ 
181, 259.15.—Gliwa v. Washington Po- 
lish Loan & Building Ass’n, 34 N.E.2d 
736, 310 Ill. App. 465. ' 

In proceeding for summary judgment, 
a defense which is ‘‘arguable” or “ap- 
parent’’ or made in “good faith’’ should 
be submitted to jury. . Smith-Hurd 
Stats. c. 110, §§ 181, 259.15.—Gliwa v. 
Washington Polish Loan & Building 
ri tes 34 N.H.2d \736, 310. Ill.App. 

Mich. In action on certificate of life 
insurance, wherein motion for summary 
judgment was made on grounds that 
there was no question of fact, that 


plaintiff failed to exhaust its remedies - 


as provided in the insurance agreement 
before resort to the court, and that 
plaintiff's claim was barred by limita- 
tions, sufficient question was raised to 
require denial of summary judgment 
for insurer.—R. E. Townser.d Corpora- 
tion v. Gleaner Life Ins. Soc., 298 N. 
W. 385, 298 Mich. 10. 

N.Y. In. action to recover monthly 
installments for light and air easement 
for building formerly owned by defend- 
ant which accrued subsequent to fore- 
closure sale of building, allegations that 
contract was to bind successors of the 
parties, that it was subject to mort- 
gages on the building, that in case of 
sale or other disposition of building 
by defendant and assumption of con- 
tract by defendant’s successor, defend- 
ant should be released from liability un- 
der contract, and that bondholders’ 
committee and lienors took possession 
of building and paid installments to 
plaintiffs from income, and building was 
sold on foreclosure subsequent to con- 
tract, presented ‘‘questions of fact’’ 
which could not be determined on plain- 
tiffs’ motion for summary judgment. 
Rules of Civil Practice, rule 113.—Irving 
Trust Co. v. Anahma Realty Corpora- 
tion, 35 N.H.2d 21, 285 N.Y. 416, re- 
versing In re Fay’s Will, 21 N.Y.S.2d 
84, 260 App.Div. 102. 

N.Y.App.Div. In action for damages 
for the issuance of wrongful process 
and entry upon property pursuant 
thereto, where a question of fact ex- 
isted as to whether defendant procured 
the entry of the order claimed to have 
resulted in damage to _ plaintiff, de- 
fendant was not entitled to summary 
judgment. Rules of Civil Practice, rule 
Li gar Berkeley, v. Epstein, 22 N.Y.S8.2d 
921. 

N.Y.App.Div. Where life policy pro- 
vided for double indemnity in event of 
accidental death but Berluied death re- 
sulting from “the taking of poison or 
inhaling of gas, whether voluntary or 
otherwise” and there was no showing 
that a pamphlet issued by insurer and 
referring to carbon monoxide as cause 
of death, for which double indemnity 
was paid, was delivered to insured in 
connection with policy, or that its con- 
tents were known to him, beneficiary was 
not entitled to trial of question whether 
word “gas” was intended to include il- 
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luminating gas from which insured 
died, and insurer was entitled to sum- 
mary judgment. Rules of Civil Prac- 
tice, rule 113.—Feldstein v. New York 
Life Ins. Co., 23 N.Y.S.2d 108, 260 
App.Div. 476. 

N.Y.App.Div. In action for money 
had and received, based upon executed 
rescission of a transaction involving a 
sale of a mortgage by defendant to 
plaintiff, summary judgment for de- 
fendant on ground that cause of ac- 
tion was barred by statute of limita- 
tions was proper. Rules of Civil Prac- 
tice, rule 113; Civil Practice Act, § 48, 
subd. 1.—Hamill v. Title Guarantee & 
Trust Co., 23 N.Y.S.2d 244, appeal de- 
nied 24 N.Y.S.2d 127. 

N.Y.App.Div. The examination be- 
fore trial of former treasurer of cor- 
porate defendant was not an examina- 
tion of corporate defendant, but was 
mere examination of a witness who 
had no power to bind corporate de- 
fendant through admissions, and hence 
such admissions could not be made 
the basis of a partial summary judg- 
ment against corporate defendant, 
especially where triable issues were 
raised by pleadings and affidavits used 
on motion for summary judgment.— 
McCabe y. Interstate Iron & Steel Co., 
27 N.Y.S.2d 862, 262 App.Div. 777. 

N.Y.App.Div. In action by owners 
of realty to enjoin a prior owner from 


' 


prosecuting claim for damages in 
street closing proceeding affecting 
realty, where plaintiffs claimed to 


have acquired rights ag successors in 
title which made it inequitable to per- 
mit prior owner to: collect damages for 
elosing of streets, issues were pre- 
sented which should not be deter- 
mined on motion for summary judg- 
ment, but which should await trial.— 
Sound Realty Co. v. Nicholson, 27 N. 
Y.S.2d 929, 262 App.Div. 81, reargu- 
ment denied 29 N.Y.S.2d 712, two cas- 
es, 262 App.Div. 848; Mills v. City of 
New York, 27 N.Y.S.2d 929, 262 App. 
Diy. 81, reargument denied 29 N.Y.S. 
2d 712, 262 App.Div. 848. 

N.Y.App.Div. A summary judgment 
should not be granted where there are 
triable issues of fact, not the subject 
of summary disposition.—Oleck vy. Blu- 
stein Wine & Liquor Store, 28 N.Y.S.2d 
325, 262 App.Div. 870. 


N.Y.Sup. Granting of summary 
judgment to defendants was error 
since whether statute of limitations ap- 
plied could be determined only upon 
consideration of issues of fact.— 
Schmoll Fils Associated v. Export S. 
S. Corporation, 21 N.Y.S.2d 194. 

N.Y.Sup. On the question of grant- 
ing defendant’s motion for suminary 
judgment in action on fire policy which 
defendant had issued to third party 
from whom plaintiff claimed to have 
obtained an assignment of policy after 
acquiring title to insured property, 
where policy provided that unless oth- 
erwise provided by agreement indorsed 
or added thereto policy should be void 
if any change, other than by death 
of insured, took place in title of sub- 
ject of insurance, and that no repre- 
sentative of defendant should have 
power to waive conditions of policy, 
plaintiff was entitled to opportunity 
to prove, if possible, either the equiva- 
Jent of an oral contract for insurance 
or waiver of conditions of policy and 
estoppel precluding defendant from as- 
serting breach, in view of evidence that, 
after plaintiff acquired property and 
prior to loss, defendant’s director- 
agent told plaintiff that ‘everything 
was all right.’”—Biloz v. Tioga Coun- 
ty Patrons’ Fire Relief Ass’n, 21 5 
Y.S.2d 643, affirmed 23 N.Y.S.2d 460. 

Where there was a question of fact 
for determination, case could not be 
summarily determined on defendant’s 
motion for summary judgment.—Biloz 
v. Tioga County Patrons’ Fire Relief 
Ass’n, 21 N.Y.S.2d 643, affirmed 23 N.Y. 
$.2d 460. 

N.Y.Sup. The provision — of the 
Municipal Court Code that, within lim- 
its of jurisdiction defined in the Code, 
the court shall have power to render 
any judgment that is consistent with 
a case made by the pleadings and em- 
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braced within the issues, does not au-° 


thorize the granting of summary judg- 
ment against a party who has failed 
to pay costs assessed against him in 
a prior action. Municipal Court Code, 
§ 125.—Ebel v. Ast, 21 N.Y.S.2d 768. 
Appeal granted 23 N.Y.S.2d 476. 

N.Y.Sup. In taxpayer’s action to 
compel repayment of fees alleged to 
have been illegally exacted by coroner 
from county where only controversy 
was the amount for which the coroner 
should be held liable, motion for sum- 
mary judgment with costs was granted 
and reference directed to assess the 
damages. General Municipal Law, § 
51; Rules of Civil Practice, rule 118, 
cura. 3.—Ehlers v. Blood, 22 N.Y.S.2d 
99195 

N.Y.Sup. In action on written con- 
tract of guaranty, where defendant was 
a normal, healthy person, in full pos- 
session of his faculties, and by signing 
guaranty he was relieved of liability 
on prior indorsement of mother’s note, 
plaintiff’s motion for summary judg- 
ment would be granted on ground that 
defenses of fraud and duress were 
feigned. Rules of Civil Practice, rule 
113.—First Trust Co. of Albany v. Du- 
mary. 23 N.Y.S.2d 532. 

N.Y.Sup. Where, though allegations 
of plaintiff in action against bankrupt 
on note, wherein bankrupt set up de- 
fense of discharge in bankruptcy, were 
not sufficient to support claim that 
money was. secured by bankrupt 
through false representations so as to 
prevent release of bankrupt under 
Bankruptcy Act, and where, though 
proof was not as full as might be de- 
sired, it was sufficient to indicate that 
there was a genuine question of fact 
to be determined relative to character 
of claim asserted, the matter would not 
be summarily decided on bankrunt’s 
motion for summary judgment, since 
defects and omissions in the pleadings 
might. conceivably be removed bv 
amendment, Bankr.Act § 17, 11 U.S.C. 
A. § 35.—Personal Finance Corpors- 
tion of Waterbury v. Robinson, 27 N.Y. 
8.2d_ 6. 

N.Y.Sup. The validity or invalidity 
of cause of action upon which motion 
for summary judgment was made de- 
pended upon facts existing at time 
action was commenced, or, at least, at 
time when motion was made.—Poritz- 
kv vy. Wachtel, 27 N.Y.S.2d 316, 176 


Mise. 638. 

N.Y.Sup. A motion for summary 
judgment dismissing complaint on 
merits is maintainable bv defendant 


where motion is founded on _ facts 
claimed to be established prima facie 
by documentary evidence. Rules” of 
Civil Practice, rule 113.—Hnb Oi] Co. 
v. Jodomar, Inc., 27 N.Y.S.2d 370, 176 
Mise. 320. 


N.Y.Sup. In action for dust in- 
juries, defendant was not entitled to 
summary judgment on ground _ that 
exposure occurred during period in 
which dust injuries were embraced 
within Workmen’s Compensation Law. 
where question of fact was presented 
by plaintiff's affidavit that his in- 
jurious exposure occurred prior to 
September 1, 1935. Workmen’s Com- 
pensation Law, § 1 et seq.—Walfrice 
v. Buffalo Pottery Co., 27 N.Y.S.2d 
487, 176 Misc. 472. 


N.Y.Sup. A summary judgment for 
plaintiff and an order therefor were 
reversed, plaintiff’s motion for sum- 
mary judgment was denied, and an 
order denying defendant’s motion for 
summary judgment was affirmed, 
where issues of fact were raised by 
averments as to German law.—Sniegel 
He eae States Lines Co., 27 N.Y.S. 


N.Y.Sup. Where plaintiff showed a 
cause of action for breach of contract, 
defendant’s motion for dismissal of 
complaint and for summary judgment 
should not have been granted.—Schos- 
tal v. Compagnie Generale Transat- 
lantique, 27 N.Y.S.2d 688, reversing 22 
N.Y.S.2d 345. 

N.Y.Sup. Where an issue of fact was 
presented by defendant’s affirmative de- 
fense, such defense could not be dis- 
posed of by motion, such as plaintiffs’ 
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motion to strike out affirmative defenses 
and counterclaims and for summary 
judgment.—Gardella y. Hagopian, 28 
N.Y.S.2d 250, appeal granted 29 N.Y.S. 
2d 724, 262 App.Div. 889. 

N.Y.Sup. Where facts presented a 
triable issue as to whether interest de- 
ducted in advance by bank exceeded the 
12 per cent, per annum, which bank was 
authorized by statute to charge on per- 
sonal loans payable in installments, un- 
der statutory provision for forfeiture 
of entire interest in the event of an 
excessive interest charge, the bank was 
entitled to summary judgment in the 
amount only of the principal sum ac- 
tually loaned, to be computed by de- 
ducting from the purported principal 
sum of the loan the amount of interest 
deducted in advance by the bank. 
Banking Law, § 108, subds. 1, 2.—Amal- 
gamated Bank of New York v. Lancto, 
28 N.Y.S.2d 944, 176 Mise. 754. 

N.¥.Sup. Where the statute of Jim- 
itations had run if there was no seal 
on instrument involved in action in 
which plaintiff moved for summary 
judgment, issue whether instrument 
was sealed involved maker’s intention 
and required determination by trial— 
Arnold v. Bussmann, 29 N.Y.S.2d 155. 

N.Y.Sup. In action for breach of 
contract, claimed by defendant to be 
fraudulent in its inception and not per- 
formed by laintiff, order denying 
plaintiff’s motion for summary judg- 
ment was affirmed.—lederal Schools vy. 
Goldstein, 29 N.Y.S.2d 256. 

N.Y.Sup. The plaintiff’s motion for 
summary judgment was properly de- 
nied, where the claim of fraud raised 
by defendant in opposition to the mo- 
tion raised a triable issue—Utilities 
Engineering Institute y. Yanick, 29 N. 
Y.S.2d 258, 

N.Y.Sup. In action for disability 
benefits under group policy, substitut- 
ed beneficiary was entitled to summa- 
ry judgment on her counterclaim 
where there was nothing to show that 
insured, now incompetent, was incom- 
petent at time of substituting benefi- 
ciary.—Ringler v. Metropolitan Life Ins. 
Co., 29 N.Y.S.2d 281. . 

N.Y.Sup. The rule authorizing the 
granting of partial summary judgment 
permits the entry of partial summary 
judgment where there is an unquali- 
fied admission that there is due to 
plaintiff a precise sum less than amount 
sued for on the same transaction form- 
ing the basis of plaintiff’s claim, even 
though the admission of liability is 
predicated on a different cause of ac- 
tion than that alleged in the complaint 
or on different terms concerning the 
same type of action. Rules of Civil 
Practice, rule 114.—Sheehan y. Andrew 
Cone, General Advertising Agency, 29 
N.Y.S.2d 317, 176 Mise, 882. 


Where defendant in an action for bal- 
ance of commissions allegedly earned 
by plaintiff under employment con- 
tract admitted its indebtedness to 
plaintiff in a stated amount, but dis- 
puted certain terms of contract as al- 
leged by plaintiff, plaintiff on his mo- 
tion for partial summary judgment was 
entitled to immediate judgment for 
amount concededly due him, and was 
entitled to have the action severed and 
otherwise tried in accordance with is- 
sues raised by the pleadings, and de- 
fendant was in no way prejudiced, 
since it would have a full trial on the 
issues in dispute. Civil Practice Act, 
§ 476; Rules of Civil Practice, rule 114. 
—Sheehan y. Andrew Cone General Ad- 
vertising Agency, 29 N.Y.S.2d 317, 176 
Mise. 882. 


N.Y.Sup. Whether work performed 
and installation made in accordance 
with landlord’s prior notice, subsequent 
to tenant’s removal, would have de- 
prived tenant of beneficial enjoyment 
of léased apartment, so that tenant 
could recover from landlord because of 
constructive eviction of the tenant, was 
a triable issue under evidence.—1530 
Sheridan Ave, Corporation y. Siff, 29 N. 
Y.S8.2d 333. ; rete: 

N.Y.Sup. In action for commission 
on sale of realty, it was erroneous to 
grant summary judgment for plaintiff 
where defendants had agreed to pay 
commission only in event purchaser 
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took title and paid purchase price, and, 
although defendants had obtained or- 
der granting judgment of specific per- 
formance against purchaser, no judg- 
ment had been entered and purchase 
price had not been paid.—Handel v. 
Dumbra, 29 N.Y.S.2d 347. 
— oN.Y.Sup. In derivative stockholders’ 
action for conspiracy to cause expira- 
tion of statutory time to bring actions 
for wrongs done to corporation by set- 
_ tiling stockholders’ actions based on 
such wrongs with corporate funds, de- 
 fendant’s motion for partial summary 
judgment on grounds that allegations 
of such settlement were largely untrue 
and that those supported by facts re- 
ated to matters occurring over six 
years before claims in suit were first 
s , so that any cause of action 
based thereon was also barred by. stat- 


motion for partial summary judgment, 

dismissing portion of complaint alleg- 
ng conspiracy, should not be denied 
on ground that additional settlements 
f threatened, rather than pending, liti- 
ion may have been consummated.— 
ruckerman y. Harbord, 29 N.Y.S.2d 


939, and up to July 1, 1940, although 
higher estimate had been previously 
ibmitted by county officer involved as 
alary fixed by him for employee, but, 
- where employee’s salary was increased 
i udget for fiscal year beginning July 
1940, employee was entitled to sum- 
mary judgment in the increased amount 
rned by her after July 1, 1940.—Glaz- 
‘man y. City of New York, 29 N.Y.S.2d 
04, 
‘ .¥.Sup. ; 
ary, plaintiff was entitled to summary 
egiement for three months’ salary on 
‘termination of plaintiff's contract of 
employment by defendant on ground 
_ that plaintiff and defendant, by renew- 
ing original contract, which was to ter- 
minate at end of one year, had _ reaf- 
rmed provisions therein that if no 
ew agreement was made by parties 
for employment of plaintiff, at end of 
term of contract, defendant would pay 
plaintiff an amount equal to three 
months’ salary—Bergman vy. Royal 
+= ypewriter Co., 29 N.Y.S.2d 827, 
Bei ia N.Y.Mun.Ct. In action by assignee 
of principal doing business in Czecho- 
slovakia against South American col- 
ecting agent to recover amount col- 
lected in excess of commissions and 
other charges, where it appeared that 
principal was sole proprietor of busi- 
ness, and there was nothing to indi- 


In action for unpaid sal- 


a 


articular firm, the firm and principal 
ad joined in execution of assignment 
plaintiff, the unsupported denials of 
‘the agent did not raise any issue of 
fact, on plaintiff’s motion for summary 
_-- judgment.—Osborne yv. Banco Aleman- 
Antioqueno, 29 N.Y.S.2d 236, 176 Misc. 
«664. 
; In action against South American 
collecting agent to recover amount col- 
lected in excess of commissions and 
other charges, where it appeared that 
principal had assigned his right to re- 
ceive certain payments to a particular 
firm but that firm had joined with 
principal in executing an assignment 
to plaintiff for purpose of action, af- 
firmative defense alleging that firm 
Was proper party in interest did not 
r preclude plaintiff from recovering on 
motion for summary judgment.—Os- 
. borne y. Banco Aleman-Antioqueno, 29 
N.Y.S.2d 236, 176 Misc. 664. 
. N.Y.City Ct. In action against pub- 


1 
Ss 


~ 


lic liability insurer by f 
cover amount paid in se 1 
prior action against insured by em- 


ployee, where liability to employee for 


failure to secure payment of compen- 
sation was not covered by policy, in- 
surer was entitled to summary judg- 
ment as -against contention that there 
was a fact question as to whether em- 
ployee was entitled to recover on an 
employee’s claim or on a common law 
claim, since that matter was closed by 
settlement made by insured. Work- 
men’s Compensation Law § 50.—Cul- 
linane v. Travelers Ins. Co., ‘26 N.Y.S. 
2d 933. 

N.Y.City Ct. Where certificate is- 
sued under group policy was not un- 
der seal and insurer resisted recovery 
by domiciliary administrator ap- 
pointed in New York on ground that 
it had theretofore voluntarily paid 
proceeds to ancillary administrator in 
Alabama, but it appeared that pro- 
ceeds were paid without notice to in- 
terested persons in New York from 
whom certificate had been obtained, 
and were paid with knowledge that 
application had been made by such 
persons for letters of administration 
in New York, determination of case 
would not be made on motions for 
summary judgment, but would be 
made only after full inquiry into cir- 
cumstances under which insurer re- 
ceived certificate—Carr vy. Prudential 
me Ins. Co. of- America, 27 N.Y.S.2d 
3) . 

Pa.Super. A summary | judgment 
without trial should be entered only in 
clear case.—Jordan y, Prudential Ins. 
Co. of America, 19 A.2d 485, 144 Pa. 
Super. 3. ; 

Pa.Com.Pl. Mere general denials in 
the affidavit of defense of specific al- 
legations in _ plaintiff's statement of 
claim and without setting forth any 
positive fact are insufficient and in 
such cases summary judgment may be 
entered for plaintiff—Holt Lumber Co. 
vy. Lauzar, 42 Lack.Jur. 147. 

Pa.Com.Pl. Where in replevin suit 
against buyer of automobile, course of 
conduct in business is shown from 
which jury could find that automobile 
dealer was acting not for himself but 
as agent for financial concern in col- 
lection of rentals, and question of 
agency is not one of law but of fact 
for the jury, motion for judgment on 
the whole record denied. Thus where 
erux of dispute in replevin is whether 
there was implied agency in automobile 
dealer to accept payments for financial 
concern, plaintiff, and relations shown 
to be close,. and usual person would 
assume that purchasing and financing 
of car was a Single transaction through 
dealer alone, but evidence that numer- 
ous transactions had taken place be- 
tween said dealer and the finance cor- 
poration, with acceptance of money on 
account by dealer for plaintiff, and al- 
so where defendant claimed balance 
agreed to be paid was increased by 
financial concern for which dealer act- 
ed.—Automobile Banking Corporation 


v. Drahus, 33 Luz.L.Reg.Rep. 481, ap-- 


peal quashed 140 Pa.Super. 469, 13 A. 
2d 874, 


Pa.Com.Pl. A rule ex parte defend- 
ant for judgment upon the whole rec- 
ord in a mechanic’s lien proceeding 
was made absolute, where the record 
showed that the legal owner of the 
property and the equitable owner had 
been made joint defendants, there be- 
ing no averment of any act or repre- 
sentation by the legal owner that in- 
duced or misled the contractor as to 
the ownership of the property.—Stahl 
v. Wildwood Development Co., 89 P.L. 
J. 284, 50 York 60. 

Wis. In action for construction of 
deed and accompanying land contract, 
wherein plaintiffs agreed to pay de- 
fendants stated sum exceeding plain- 
tiffs’ indebtedness to defendants, as 
a mortgage with usurious rate of in- 
terest, where defendants claimed that 
additional amount was indemnity to 
secure them from loss due to advance 
in market value of securities sold by 
them to get money for loan during 
period of loan and to pay expenses of 
procuring money and alleged loss of 


terclaim, inti: 
summary judgmen 
635.—McLoughlin vy. f 
370, 237 Wis. 492. ta ene hy VP: 
Wis. In action to recover amount 
due on bonds secured by mortgage 
trust indenture on leasehold interest 
in realty, where defendant failed to 
meet requirements of statute allowing 
an action to be brought on an obliga- 
tion secured by a mortgage on real- 
ty, but declaring that no judgment 
can be entered when no foreclosure ac- 
tion has been commenced except after 
notice, hearing, and court order with 
reference to an extension of time, de- 
fendant’s defense that no action could 
be commenced on bonds until there 
had been foreclosure of mortgage 
failed, and the trial court properly 
struck out defendant’s answer and 
granted plaintiff's motion for sum- 
mary judgment. St.1939, §§ 269.58, 
281.22(4).—Donovan vy. Theo. Otjen 
Co., 298 N.W. 168, 238 Wis. 47. 
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W.Va. Service of an amended notice 
of motion for judgment, not involving 
new parties, is not required, when the 
amendment is made in term, and by 
leave of court. Code 19381, 56-4-25.— 
Morrison y. Judy, 13 S.H.2d 751. 
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Cal. A “motion for summary judg- 
ment’’ is not a trial on the merits but 
is merely to determine whether there 
is an issue to be tried. Code Civ.Proe. 
§ 437¢c—Walsh v. Walsh, 116 P.2d 62, 
prior opinion 108 P.2d 763. 

Cal.App. A “motion for summary 
judgment” is not a trial upon merits, 
but is merely to determine whether 
there is an issue to be tried. Code Civ. 
Proc. § 437¢c.—Security-First Nat. Bank 
of Los Angeles v. Cryer, 104 P.2d 66. 
39 Cal.App.2d 757. 

Cal.App. In action to recover upon a 
note, plaintiffs, by moving for summary 
judgment provided for by statute, ad- 
emitted every material averment in the 
affidavit of defense filed by makers of 
note. Code Civ.Proc. § 437¢c.—Grady v. 
Easley, 114 P.2d 635. 

Il.App. After judgment by confes- 
sion on notes was vacated, plaintiff 
was not precluded from proceeding for 
summary judgment on ground that de- 
fendant was not before the court and 
that it was necessary to have a sum- 
mons issued and served upon defend- 
ant in the same manner as any other 
action at jaw, where, at time of entry 
of original judgment, defendant’s ap- 
pearance was entered and defendant’s 
counsel made motion to vacate the 
judgment thereby submitting defend- 
ant to jurisdiction of court, and sub- 
sequently defendant’s counsel served 
another notice of motion, and ques- 
tion of jurisdiction was not raised. 
Smith-Hurd Stats. c. 110, §§ 181, 259.- 
15; Rules of the Circuit Court of Cook 
County, rule 21.—National Builders 
Bank of Chicago v. Simons, 31 N.B. 
2d 269, 307 Ill.App. 552. , 

IiL.App. In action for recovery of 
money deposited in building and loan 
association, allegation in complaint that 
association delivered to plaintiff a $10,- 
000 certificate of paid-up stock was 
mere “‘surplusage”’ and was immaterial, 
so that there was no ‘‘variance” between 
such allegation and plaintiff's summary 
judgment affidavit disclosing that plain- 
tiff possessed a judgment note for 
$9,610, where action was in substance 
for money had and received. Smith- 
Hurd. Stats. c. 110; §§ 181,259.15. 
Gliwa v. Washington Polish Loan & 
Building Ass’n, 34 N.H.2d 736, 310 Ill. 
App. 465. 

A motion for summary judgment re- 
opens the question of sufficiency of com- 
plaint. Smith-Hurd Stats. c. 110, §§ 
181, 259.15.—Gliwa v. Washington Po- 
lish Loan & Building Ass’n, 34 N.H.2d 
736, 310 Ill App. 465. 

The rule, that defense in defendant’s 
answer stands admitted where plaintiff . 
does not file a reply, applies as well 
on motion for summary judgment as on 
trial. Smith-Hurd Stats. c. 110, §§ 181, 
259.15.—Gliwa v. Washington Polish 
Loan & Building Ass’n, 34 N.H.2d 736, 
810 DlApp. 465. 
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N.Y.Sup. Motion for summary judg- 
ment under proper circumstances is 
Pee ae equivalent of a ‘“trial’’.— 

rvin Agency v. Hess, 26 N.Y.S. 2d 819, 

176 Misc. 56, affirmed 26 N.Y.S.2d 858, 
261 App.Div. 935. 
_N.Y¥.Sup. In action for a declaratory 
judgment, where all material facts were 
admitted and only a question of law 
was presented, court under portion of 
plaintiff’s motion for summary judg- 
ment praying for other and further 
relief, treated motion as one for judg- 
ment on the pleadings, notwithstanding 
that defendant did not object to form of 
motion. Rules of Civil Practice, rules 
112, 113.—Tiernan Realty Co. v. Title 
Guarantee & Trust Co., 28 N.Y.S.2d 
920,176 Mise. 1071. 

R.I. A decision granting a plaintiff’s 
motion for summary judgment, made 
while a plea in abatement, for nonjoin- 
der of necessary parties, remained open 
for judicial determination, was prema- 
ture and judgment was a nullity. Gen. 
Laws 19388, ¢c. 524.—Goucher v. Herr, 
14 A.2d 651. 

Va. The code section, extending right 
to proceed by motion for judgment in 
all cases where action at law of any 
kind would lie, includes alternative pro- 
eedural remedy to common-law action 
of ejectment. that is, petition to es- 
tablish boundary lines, which partakes 
of legal nature of such action and is 
governed much by like legal principles 
and rules. Code 1919, § 5490; § 6046, 
as amended by Acts 1928, ¢e. 121.—Pick- 
eral v. Federal Land Bank of Baltimore, 
15 S.E.2d 82, 177 Va. 743. 

In statutory proceeding by motion for 
judgment in action of trespass to try 
title to land by recognition of desig- 
nated boundary line, same principles 
apply as in formal action of ejectment, 
except as to manner of commencing 
proceeding, time required to mature it 
and pleadings, and ejectment  stat- 
utes, so far as appropriate to nature of 
such proceeding, govern. Code 1919, § 
6046, as amended by Acts 1928, c. 121,— 
Pickeral v. Federal Land Bank of Balti- 
more, 15 S.E.2d 82, 177 Va. 743. 
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Cal.App. For the purpose of motion 
of plaintiff for summary judgment, al- 
legations of defendant’s affidavits were 
required to be accepted as true, and, if 
the allegations presented matters which 
if true would constitute a defense, the 
plaintiff’s motion for summary judg- 
ment should have been denied. Code 
Civ.Proc. § 437c.—Anchors vy. Anchors, 
LO MIE 29-73: 


Cai.App. Where complaint alleged 
that defendant became indebted to 
plaintiff upon an open book account in 
a certain sum, and that no part thereof 
had been paid, and in his answer de- 
fendant failed entirely to mention that 
any credit on account was due him, and 
in his affidavit made no statement of 
the amount for which credit might be 
allowed, or reason therefor, the plead- 
ings and affidavit did not present a 
‘triable issue’ in regard to amount due 
on the account between the parties and 
justified summary judgment for plain- 
tiff. Code Civ.Proc, §§ 437c, 452.,—_Eagle 
ae & Refining Co. v. Prentice, 114 P.2d 
382. 

In action on an account for goods, 
wares, and merchandise sold and deliy- 
ered, to satisfy the trial judge that 
there was an arguable defense to any 
part of the account so as to justify de- 
nial of plaintiff’s motion for summary 
judgment, it was necessary to furnish 
the judge with particulars of the 
amount for which credit was claimed 
and in connection with what shipment 
or shipments it arose. Code Civ.Proc. 
§§ 437c, 452.—Hagle Oil & Refining Co. 
vy. Prentice, 114 P.2d 382. 


Ill.App. A defendant by moving to 
strike supplemental affidavit filed in 
support of motion for summary judg- 
ment on notes and trade acceptances 
thereby admitted material facts con- 
tained in the supplemental affidavit, 
no denial having been made as to es- 
sential allegations pleaded.—National 
Builders Bank of Chicago v. Simons, 
31 N.E.2d 274, 307 Dll.App. 562. 

The trial court would not have been 
justified in allowing motion to strike 
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bank’s supplemental affidavit in sup- 
port of motion for summary judgment 
on notes and trade acceptances on 
ground that officer of bank who signed 
affidavit did not have personal knowl- 
edge of facts alleged, where it was 
obvious that bank official’s affidavit 
was predicated on facts well within 
his and bank’s knowledge, and on 
records of transaction and events fol- 
lowing it which were in bank’s posses- 
sion.—National Builders Bank of Chi- 
cago v. Simons, 31 N.E.2d 274, 307 
Tll.App. 562. 

A summary judgment was properly 
entered against indorser of notes and 
trade acceptances where indorser failed 
to file a counter affidavit to plaintiff’s 
supplementary affidavit in support of 
motion for summary judgment, and 
indorser as matter of fact had no de- 
fense on the merits to plaintiff’s claim. 
—National Builders Bank of Chicago 
Menten 81 N.H.2d 274, 307 Ill.App. 


Iil.App. In passing upon plaintiffs’ 
motion for summary judgment, proper 
procedure was for trial court to take 
plaintiff’s and defendant’s affidavits and 
compare them as if affidavits represent- 
ed oral-evidence of witnesses on wit- 
ness stand and then determine whether, 
if evidence in affidavits was orally sub- 
mitted to court, there would be some- 
thing left for jury, and if there was 
anything left for jury, motion was to 
be denied, but if contents of affidavits 
would have constituted all evidence be- 
fore court and upon such evidence there 
would be nothing left for jury, and trial 
court would be required to direct a 
verdict, a summary judgment could be 
entered.—Shirley v. Ellis Drier Co., 34 
N.E.2d 728, 310 Ill.App. 518. 

In.App. The summary judgment pro- 
cedure is necessarily inquisitorial, and 
the pleadings are not controlling, and, 
if it appears from facts stated in affi- 
davits or documents that the answer 
pleaded is sham or false or frivolous, it 
will be disregarded, and, if there is 
a material issue of fact, it must be 
submitted to a jury. Smith-Hurd Stats. 
ec. 110, §§ 181, 259.15.—Gliwa v. Wash- 
ington Polish Loan & Building Ass’n, 
34 N.H.2d 736, 310 D].App. 465. 

In proceeding for summary judgment, 
affidavits for plaintiff should be con- 
strued strictly, and affidavits for de- 
fendant should be construed liberally. 
Smith-Hurd Stats. c. 110, §§ 181, 259.15. 
—Gliwa v. Washington Polish Loan & 
Building Ass’n, 34/ N.E.2d 736, 310 Ill. 
App. 465. 

Even if defense papers are found in- 
sufficient, summary judgment should 
not be ordered for plaintiff unless plain- 
tiff’s affidavit, strictly construed, leaves 
no question of defendant’s liability. 
Smith-Hurd Stats. c. 110, §§ 181, 259.- 
15.—Gliwa v. Washington Polish Loan 
& Building Ass’n, 34 N.H.2d 736, 310 
Ill.App. 465. 


In summary judgment proceeding, the 
trial court is 
ment of facts as true when alleged in 
defendant’s affidavits. Smith-Hurd 
Stats. c. 110, §§ 181, 259.15.—Gliwa v. 
Washington Polish Loan & Building 
Ass’n, 34 N.E.2d 736, 310 Ill App. 465. 

Mich. The better practice is to in- 
elude all objections to plaintiff’s affi- 
davit supporting motion for summary 
judgment in defendant’s affidavit of 
merits.—Hecker Products Corporation 


y. Transamerican Freight Lines, 296 
N.W. 297, 296 Mich. 381. 

N.Y. In consolidated actions by 
bondholders to enforce guaranty of 


payment of bonds, indorsed by railroad 
upon each bond at time of issuance, un- 
controverted allegations in complaints 
and supporting affidavits held not so 
conclusive of each status of plaintiffs 
as registered owners as to preclude 
a triable issue of fact upon question of 
ownership and thus warrant summary 
judgment, except with respect to one 
plaintiff whose bonds were indorsed as 
having been registered in name _ of 
such plaintiffimRead v. Lehigh Valley 
R. Co., 31 N.H.2d- 891, 284 N.Y. 435, 
modifying 17 N.Y.S.2d 99, 258 App.Div. 
948, appeal granted 18 N.Y.S.2d 1002, 
259 App.Div. 705. 


N.Y.App.Div. In action to recover 


bound to accept state- - 
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$1,000 allegedly offered to any person 
who would give to defendant’s news- 
paper the telephone number of the 
Western Union in the city of Ogdens- 
burg, where defendant answered that 
plaintiff knew or should have known 
that the alleged offer was published 
through mistake or error, and that the 
offer was accepted by another, before 
plaintiff accepted it, and affidavits 
clearly indicated that defendant neyer 
actually intended to offer the $1,000 
by the alleged offer, which was printed 
in “joke column’ of newspaper, the 
affidavits left no issue of fact as to 
whether there was a valid offer and 
contract upon which to base plaintiff’s 
cause of action, and defendant was en- 
titled to summary judgment upon mo- 
tion.—Graves y. Northern N. Y. Pub. 
€o., 122° N.YS:20-537: ' 

N.Y.App.Div. In action by corpora- 
tion to recover purchase price of its 
certificates of stock and participation 
agreements allegedly purchased by de- 
fendant, where defendant by his an- 
swer and affidavit and documentary 
proof showed that he did not purchase 
the stock certificates and participation 
agreements but held them merely as 
collateral security for a loan to per- 
son who organized the corporation, 
and corporation filed no controverting 
affidavit, defendant was entitled to 
summary judgment on ground action 
was without “merit.’”’ Rules of Civil 
Practice, rule 113.—Vendrink Corpora- 
tion of New York vy. MacBride, 23 N.Y. 
8.2d 705, 261 App.Div. 19. 

N.Y.App.Div. Where mortgagee sued 
mortgagors to recover $564.24, the 
amount of past-due interest and tax 
liens which mortgagee had paid and 
mortgagors filed counterclaim alleging 
that they assigned rents to mortgagee 
and that because mortgagee willfully 
neglected to rent premises mortgagors 
were damaged in sum of $1,000, mort- 
gagee’s affidavits supporting motion for 
summary judgment contained sufficient 
facts to substantiate the allegations of 
its complaint and to show that the 
mortgagors’ counterclaim was without 
merit and was interposed only for pur- 
pose of delay, and entitled mortgagee 
to summary judgment. Rules of Civil 
Practice, rule 113.—Buffalo Sav. Bank 
v. O'Gorman, 25 N.Y.S.2d 8, 260 App. 
Div. 993; 

N.Y.App.Div. In action for specific 
performance of option to purchase 
realty, plaintiff’s and defendant’s plead- 
ings and affidavits, alleging, respective- 
ly, that defendant retained proceeds 
of sale of part of premises in payment 
of amount due under option on date 
of alleged default and that balance of 
such proceeds, after payment of com- 
mission to attorney, was to be ap- 
plied on last payment under option, 
disclosed triable fact issue as to wheth- 
er plaintiff’s assignor defaulted in 
making payment due, so as to pre- 
clude summary judgment for defend- 
ant.—Brookwood Parks v. Jackson, 26. 
N.Y.S.2d 127, 261 App.Div. 410, re- 
versing 21 N.Y.S.2d 173. 


N.Y.App.Div. Where documents ‘sub- 
mitted by defendant in action to re- 
cover money allegedly due under em- 
ployment contract established defense 
of accord and satisfaction, plaintiff’s 
version of settlement was unsupported 
by anything contained in documents or 
bv any evidence except plaintiff’s oral 
assertions, and plaintiff failed to pro- 
duce an accountant’s affidavit, defend- 
ant was properly awarded summary 
judgment dismissing the amended com- 
plaint, since plaintiff’s failure to pro- 
duce accountant’s affidavit indicated 
that plaintiff's account of transaction 
could not be supported by proof.— 
Kirschbaum v. Dauman, 26 N.Y.S.2d 
646, 261 App.Div. 998, reargument de- 
nied 28 N.Y.S.2d 156, 262 App.Div. 
747, 


N.Y.App.Div. In action by buyer of 
new truck for seller’s breach of con- 
tract, affidavits made issues of fact as 
to buyer’s representations as to condi- 
tion of used truck traded in, as to 
grounds for re-appraisal of used truck, 
and as to delivery of used truck, and it 
was erroneous to grant summary judg- 


‘y See 
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ment dismissing complaint. Rules of 
Civil Practice, Mules 113, 114.—Price Vv. 
_ Spielman Motor Sales Co., 26 N.Y¥.S.2d 
836, 261 App.Div. 626. - 
_  _N.Y.App.Div. In action to recover 
for work performed under a masonry 
contract, granting plaintiff’s motion for 
partial summary judgment on retrial 
was proper where there was no_ suf- 
ficient showing to raise an issue of du- 
if _ ress, and evidence was not submitted to 
indicate that a defense existed to de- 
mand made under agreement of the 
_ parties—J. R. Const. Corporation v. 
‘Berkeley Apartments, 26 N.Y.S.2d 958, 
261 App.Div. 1085, vacating 26 N.Y.S. 
2d 483, 261 App.Div. 966, appeal de- 
nied 28 N.Y.S.2d 715, 262 App.Div. 757, 
5 N.H.2d 941. 


_ wrongfully and improperly made should 
not have been determined on affidavits 
on motion to strike out answer and for 
summary judgment, but should await 
demonstration of facts on trial. Lien 
w, § 15.—Charles C. Kellogg & Sons 
Co. vy. De Lia, 28 N.Y.S.2d 4, 262 App. 
; iv. 803, reversing 17 N.Y.S.2d 330, 173 
weeMise,’ 156. 
' N.Y.App.Div. In action on _ note, 
where execution, delivery and norpay- 
ment thereof and consideration there- 
for were undisputed, burden was on 
defendants, to defeat motion for sum- 
mary judgment, to show by affidavit or 
¥ her proof facts sufficient to entitle 
_ them to trial of issues. Rules of Civil 
- Practice, rule 113.—Di Roma v, Cham- 
_ bers Drug Store, 28 N.Y.S.2d 170, 262 
_ App.Div. 856. 
Jf settlement agreement, alleged as 
- defense to action on note, was in writ- 
ing, such writing should have been 
- produced in evidence to defeat motion 
' for summary judgment. Rules of Civil 
Practice, rule 113.—Di Roma v. Cham- 
bers Drug Store, 28 N.Y.S.2d 170, 262 
_ App.Div. 856. 
 N.Y.App.Div. Where, on motion by 
plaintiff for partial summary judgment 
r d on defendant’s cross-motion for 
summary judgment, record disclosed 
that there were issues of fact raised by 
the pleadings, exhibits and affidavits 
that required issues to be tried, order 
} irecting partial summary judgment in 
favor of the plaintiff and directing a 
severance was error.—Gross v. Conti- 
mental Caoutchouc-Export Aktien-Ges- 
elischaft, Continentdl Rubber Export 
Corporation, 28 N.Y.S.2d 434, 262 App. 
Div. 866, modifying 24 N.Y.S.2d 699, 
Seeetvon Misc. 496: 
: N.Y.Sup. A summary judgment may 
at times be entered in favor of plain- 
tiff though material averments of com- 
- plaint have been traversed by the an- 
swer, but in such cases there must 
be supporting affidavits proving the 
cause of action, and such proof must 
be made clearly and completely by af- 
fiants who speak with knowledge, and 
there must be a failure on the part of 
defendant to satisfy the court by af- 
 fidayit or other proof that there is any 
basis for his denial or any truth to his 
defense. Rules of Civil Practice, rule 
 113.—First Trust Co. of Albany v. Du- 
meamary, 23 N.Y.S:2d 532. 
N.Y.Sup. Where, on motion by 
plaintiff for partial summary judg- 
ment and on defendant’s motion for 
summary judgment, plaintiff's sworn 
statement as to the contents of an 
agreement remained unchallenged by 
_ the papers in opposition, the sworn 
statement would be accepted as the 
- fact.—Gross v. Continental Caoutchouc- 
_ Wxport Aktien-Gesellschaft (Continen- 
tal Rubber Export Corporation), 24 N. 
; Y.S.2d 699, 175 Misc. 496. 
" N.Y.Sup. Where papers upon which 
plaintiff's motion for summary judg- 
ment was granted did not contain a 
copy of alleged contract and note sued 
on, and it did not appear that those 
documents were considered by the 
: lower court, an order granting the mo- 
‘ tion and the judgment entered thereon 
were reversed and the motion was de- 
‘ nied.—_La Salle Extension University v. 
Mandel, 27 N.Y.S.2d 625, 


$ ‘ TET 
N.Y.Sup. In action by uf corporate 
mortgagee for interest on bond se- 
cured by mortgage, affidavit of mort- 
gagecs treasurer concerning amount 
ue and defendant’s failure to inter- 
pose any affirmative defense of pay- 
ment, established a cause of action of 
sufficient strength to entitle plaintiff 
to summary judgment, when affirma- 
tive defenses were eliminated from the 
answer.—Union Trust Co. of Roches- 
ter vy. Toal, 28 N.Y.S.2d 956. 

N.Y.Sup. An order granting sum- 
mary judgment for plaintiff and the 
judgment entered thereon would be 
reversed and the motion denied where 
the affidavits submitted presented a tri- 
able issue-—lLa Salle HWxtension Uni- 
versity v. Glickman, 29 N.Y.S.2d 32. 

N.¥.Sup. In derivative stockholders’ 
action for conspiracy to cause expira- 
tion of statutory time to bring actions 
for wrongs done to corporation by set- 
tling stockholders’ previous actions 
based on such wrongs, plaintiffs are 
not entitled to examination or trial to 
determine whether any other suits were 
settled, as alleged in complaint on in- 
formation and belief and denied in_de- 
fendants’ affidavits supporting their 
motion for partial summary judgment, 
as rule that defendant without knowl- 
edge or information as to facts alleged 
in moving affidavits is entitled to put 
plaintiff to proof does not apply.— 
CET axiaaes vy. Harbord, 29 N.Y.S.2d 
370. 
In derivative stockholders’ action for 
wrongs done to corporation and con- 
spiracy to cause expiration of statu- 
tory time to bring actions for such 
wrongs, contradiction between denial 
in answers of allegations that stock- 
holders’ prior suits, alleged in com- 
plaint to have been privately settled 
by defendants, were based on transac- 
tions and facts alleged and sought re- 
lief similar to that prayed in com- 
plaint, and facts adduced on defend- 
ants’ motion for partial summary 
judgment dismissing portion of com- 
plaint alleging conspiracy did not im- 
pair credibility of moving papers show- 
ing that suits settled were not based 
on same transactions and facts and 
did not seek similar relief, as myriad 
transactions set forth in answer jus- 
tified such denial, though three of pres- 
ent transactions may have been includ- 
ed in earlier 
Harbord, 29 N.Y.S.2d 370. 

N.Y.Sup. On motion for order grant- 
ing plaintiff partial summary judgment 
with respect to items of complaint in 
action for unpaid salary, plaintiff. was 
entitled to summary judgment only in 
amount of $2,319.66 on a $4,500 item 
representing plaintiff's salary which 
concededly remained unpaid, where de- 
fendant claimed an offset of $2,180.34 
against such amount for advances to 
plaintiff and_ plaintiff’s showing re- 
specting whether advances were repay- 
able created a triable issue.—Bergman 
Oe Ne Typewriter Co., 29 N.Y.S.2d 
In action to recover unpaid salary, 
plaintiff's showing did not justify 
awarding plaintiff summary judgment 
on claim that plaintiff was entitled, un- 
der his contract, to a maintenance al- 
lowance of a certain sum per day, over 
and above other expenses, for period 
beyond ‘his discharge.—Bergman vy. 
Royal Typewriter Co., 29 N.Y.S.2d 827. 

Wis. In action wherein defendants 
filed counterclaim, plaintiffs’ motion for 
summary judgment should be denied, 
unless it can be said from pleadings 
and disclosures made by affidavits that 
counterclaim presents no cause of-ac- 
tion or is false and frivolous. St.1939, 
§ 270.635.—McLoughlin y. Malnar, 297 
N.W. 370, 237 Wis. 492. 
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Cal.App. The effect of provisions of 
statute concerning when defendant’s 
answer in certain actions may be 
stricken and judgment entered for 
plaintiff on motion, so far as provisions 
apply to a defendant, require that de- 
fendant, in order to defeat a motion for 
summary judgment, must present an 
affidavit setting forth evidentiary facts 
sufficient, if accepted as true, to show 
that defendant has a defense to plain- 


suits—Druckerman vy. _ 


Reet: 
Code Civ.Proec. § S i 
Nat. Bank of Los Angeles y. © 
104 P.2d 66, 39 Cal.App.2d 757. 


In action against trustors to recover 


deficiency alleged to exist after a trus- 
tee’s foreclosure sale of realty described 
in deeds of trust, where plaintiff made 
a motion for summary judgment, it 
was incumbent upon trustors in order 
to defeat motion to present evidentiary 
facts to controvert recitals in trust 
deed to effect that sale was legally 
held, thereby raising an issue, the mer- 
its of which would be determined upon 
trial. Code Civ.Proc. § 437¢.—Security- 
First Nat. Bank of Los Angeles v. Cry- 
er, 104 P.2d 66, 39 Cal.App.2d 757. 

Where complaint, in action against 
trustors to recover deficiency after 
trustee’s foreclosure sale of realty de- 
scribed in deeds of trust, alleged that 
after trustors failed to pay notes se- 
cured by deeds of trust realty was sold 
to plaintiff by trustee at public auc- 
tion and trustors’ answer denied that 
trustee sold realty and that plaintiff 
was highest bidder, and affidavits filed 
by trustors in opposition to plaintiff’s 
motion for summary judgment alleged 
that one of the trustors had made 
higher bids than plaintiff at trustee’s 
sale and that auctioneer postponed sale 
to permit such trustor to produce 
amount of bids, and there was no show- 
ing that the trustor could pay bids 
in cash, answer and affidavits did not 
present a defense to complaint, and 
hence motion for summary judgment 
was properly granted. Code Civ.Proc. 
§ 437c.—Security-First Nat. Bank of 
Los Angeles v. Cryer, 104 P.2d 66, 39 
Cal.App.2d 757. 

Cal.App. Upon a motion for summary, 
judgment, the allegations of fact made 
by defendants in their affidavits in op- 
position to such motion must be ac- 
cepted as true, and the primary ques- 
tion for court to decide is whether the 
affidavits, when so viewed, raise an is- 
sue of fact. Code Civ.Proc. § 437¢.— 
Grady v. Hasley, 114 P.2d 635. 

A motion for summary judgment must 
be denied and the case must proceed to 
trial, where an issue of fact is raised 
by defendant’s affidavits filed in opposi- 
tion to such motion, the allegations of 
fact contained in such affidavits bein 
accepted as true. Code Civ.Proc. 
437c.—Grady v. Easley, 114 P.2d 635. 

Where allegations of fact contained 
in affidavits filed by defendants in op- 
position to motion for summary judg- 
ment, accepting such allegations as true, 
raise only an issue of law, under statute 
providing for entry of summary judg- 
ment on motion where it appears that 
there is no defense to the action, court 
is required to render a summary judg- 
ment. Code Civ.Proc. § 437¢c.—Grady v. 
Hasley, 114 P.2d 635. 

Since entry of summary judgment de- 
prives a defendant of a trial on the mer- 
its, plaintiff's affidavit in support of 
such motion must be strictly construed, 
whereas an affidavit of defense is to be 
liberally construed, and if the terms 
thereof reasonably warrant the infer- 
ence that the defendant has a substan- 
tial defense to plaintiff's claim, sum- 
mary judgment should not be entered. 
Code Civ.Proc. § 437c.—Grady v. Hasley, 
114 B.2d 635. 

Il.App. Where defendant’s affidavit 
of merits in opposition to plaintiffs’ 
motion for summary judgment in ac- 
tion for commissions claimed by plain- 
tiffs stated no facts which, if presented 
as evidence upon a trial, would prove 
that plaintiffs had breached their 
agreement with defendant, as alleged 
by defendant’s answer, but contained 
conclusions and charges and hearsay 
statements only, without setting forth 
evidentiary facts, affidavit did not meet 
requirements of statutory rule respect- 
ing contents of affidavits of merits to 
prevent entry of summary judgment, 
and hence motion was properly al- 
lowed. Smith-Hurd Stats. ¢. 110, § 
259.15.—Shirley vy. Ellis Drier Co., 34 
N.E.2d 728, 310 Ill.App. 518. 

It.App. The Supreme Court rule, 
requiring that affidavit of merit in op- 
position to motion for summary judg- 
ment shall be drawn in the same man- 
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mer as affidavit in support of motion, 
means that, just as plaintiff in sup- 
porting affidavit must recite facts to 
which affiant could testify in open 
court, affidavit for defendant must re- 
cite facts to which affiant could testify 
in open court. Smith-Hurd Stats. ec. 
110, § 259.15(8).—Gliwa v. Washington 
Polish Loan & Building Ass’n, 34 N.E. 
2d 736, 310 Tll.App. 465. 

In action against building and loan 
association for money had and received, 
wherein complaint alleged deposits by 
plaintiff with association and_associa- 
tion’s refusal to repay, association's affi- 
davits of merit in opposition to plain- 
tiff’s motion for summary judgment, not 
denying that the moneys in question 
were brought to office of association, 
did not present any defense. Smith- 
Hurd Stats. c. 110, §§ 181, 259.15.— 
Gliwa v. Washington Polish Loan_& 
Building Ass’n, 34 N.W.2d 736, 810 Ill. 
App. 465. 

A defendant, filing affidavits in oppo- 
sition to plaintiff’s motion for summary 
judgment, could not interpose merely 
technical defenses such as statute of 
limitations, or merely state his meri- 
torious defense and not frankly disclose 
the facts in connection therewith. 
Smith-Hurd Stats. ¢. 110, §§ 181, 259.15. 
—Gliwa v. Washington Polish Loan & 
Building Ass’n, 34 N.H.2d 736, 310 Ill. 
App. 465. 

N.Y.App.Div. Where affidavits indi- 
eated that there was a triable issue, de- 
fendant’s motion to dismiss complaint 
and for summary judgment was prop- 
erly denied.—Biloz v. Tioga County 
Patrons’ Fire Relief Ass’n, 23 N.Y.S.2d 
460, affirming 21 N.Y.S.2d 643. 

N.Y.Sup. Where complaint in  ac- 
tion on fire policy issued by defendant 
to a third party specifically alleged an 
assignment of policy by third party to 
plaintiff, who had acquired title to in- 
sured property, and plaintiff's answer- 
ing affidavits did not repeat such al- 
legation but were susceptible of no 
other construction than that plaintiff’s 
elaim to proceeds of policy was based 
on contention that there was an as- 
signment by parol, defendant’s motion 
for summary judgment would not be 
granted on ground that plaintiff had 
not established that he was the_ real 
party in interest.—Biloz v. Tioga Coun- 
ty Patrons’ Fire Relief Ass’n, 21 N.Y. 
S.2d 643, affirmed 23 N.Y.S8.2d 460. 


N.Y.Sup. Where plaintiff moved for 
summary judgment, defendant’s mov- 
ing affidavit asking for dismissal of 
complaint was properly treated as 
cross motion for summary judgment.— 
Goldarbeiter v. Cunard White Star 
Linmdted, 27 N.Y.S.2d 920. 
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Ark. Trial court was vested with 
sound judicial discretion to deny mo- 
tion for summary judgment against 
defendant on ground that defendant’s 
answers to interrogatories were modi- 
fied expressions and not positive dec- 
larations, where defendant, who had 
attained age of 79 years, was suffer- 
ing with physical weakness, was nery- 
ous and was not in condition to be 
present in court to give her testimony. 
Pope’s Dig. § 1472 et seq.—Aycock vy. 
Bottoms, 144 S.W.2d 43. 


Cal. 
summary 


In passing on a motion for 

judgment, the trial court’s 
primary duty is to decide whether 
there is an issue of fact to be tried, 
and if it finds one, it is then power- 
Jess to proceed further, but must al- 
low a jury trial, unless a jury trial 
is waived. Code Civ.Proc. § 437¢c.— 
Walsh v. Walsh, 116 P.2d 62, prior 
opinion 108 P.2d 763. 

Issue finding rather than issue de- 
termination is the pivot on which the 
summary judgment law turns. Code 
Civ.Proec. § 487¢.—Walsh v. Walsh, 116 
P.2d 62, prior opinion 108 P.2d 768. 

A court is not authorized on motion 
for summary judgment to try an is- 
sue, but is to determine whether there 
is an issue to be tried, and if there 
is, the issue must be tried by a jury. 
—Walsh v. Walsh, 116 P.2d 62, prior 
opinion 108 P.2d 763. 

Ill.App. In proceeding for summary 
judgment, the whole record must be 
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considered. Smith-Hurd Stats. c. 110, 
§ 181, 259.15.—Gliwa v. Washington 
olish Loan & Building Ass’n, 34 N. 
BH.2d 736, 310 Ill.App. 465. 

,Cases were not intended to be heard 
Ppiece-meal under summary judgment 
procedure. Smith-Hurd Stats. e. 110, 
§§ 181, 259.15.—Gliwa v. Washington 
Polish Loan & Building Ass’n, 34 N.E. 
2d 736, 310 Ill.App. 405. 

N.Y.App.Div. On defendant’s motion 
to dismiss cause of action and for sum- 
mary judgment thereon, allegations 
of cause of action were deemed admit- 
ted.—Chance v. Guaranty Trust Co. of 
New York, 21 N.Y.S.2d 356, 260 App. 
Div., 216. 

N.Y.App.Div. Where affidavits pre- 
sented no triable issue, defendant’s 
motion for summary judgment should 
have been granted.—Colwell v. Adelphi 
ee? 25 N.Y.S.2d 429, 261 App.Diy. 


N.Y.App.Div. Where affidavits sub- 
mitted in support of motion for sum- 
mary judgment dismissing complaint 
against certain defendants clearly 
showed that plaintiff had no cause of 
action against them and that plaintiff 
failed to submit in opposition any af- 
fidavits or other proof sufficient to 
warrant a trial, the complaint should 
have been dismissed. Rules of Civil 


Practice, rule 113.—Pribyl v. Van 
Loan & Co., 26 N.Y.S.2d 1, 261 App. 
Div. 508. 


The mere allegations of the com- 
plaint do not constitute “proof” suf- 
ficient to defeat a motion for summary 
judgment. Rules of Civil Practice, 
rule 113.—Pribyl v. Van Loan & Co., 
26 N.Y.S.2d..1, 261 App.Div. 503. 

N.Y.Sup. Plaintiff’s statements were 
to be taken as true for purposes of de- 
fendant’s motion for summary judg- 
ment.—Biloz v. Tioga County Patrons’ 
Fire Relief Ass’n, 21 N.Y.S.2d 6438, af- 
firmed 23 N.Y.S.2d 460. 

On defendant’s motion for: summary 
judgment the fact that pleadings 
might inadequately set forth necessary 
allegations to render certain evidence 
admissible at trial was immaterial, 
since pleadings might be amended at 
trial, or sooner. Rules of Civil Prae- 
tice, rule 113.—Biloz v. Tioga County 
Patrons’ Fire Relief Ass’n, 21 N.Y.S.2d 
643, affirmed 23 N.Y.S.2d 460. 


On defendant’s motion for summary 
judgment, question for court’s deter- 
mination was whether there was in re- 
ality a genuine and substantial issue 
requiring trial, regardless of defects 
and omissions in pleadings.—Biloz v. 
Tioga County Patrons’ Fire Relief 
Ass'n, 21 N.Y.S.2d 6438, affirmed 23 N. 
Y.S.2d 460. 


Pa.Com.Pl. A husband, divorced 
from his wife, by agreement purporting 
to be complete and final between them 
and by bond, obligates himself to her 
for care, custody and maintenance of 
their minor children. She, alleging de- 
fault, enters bond, and in affidavit of 
defense he avers that agreement was 
based on other conditions not fully set 
forth therein, but which would excuse 
his non-performance; and furthermore, 
that plaintiff had failed to provide 
proper maintenance for the children out 
of moneys he had paid for that pur- 
pose. ‘Thereupon rule was taken for 
judgment for want of suflicient affidavit 
of defense. Held, that rule for sum- 
mary judgment will be dismissed, as 
the defense that plaintiff failed to pro- 
vide proper maintenance for the chil- 
dren from moneys paid to her by de- 
fendant for that purpose, if proved, 
would be a valid one, as that is the 
entire purpose of the agreement and is 
one of fact properly determinable by a 


jury—Brown y. Brown, 41 Lack.Jur. 
SV 
Pa.Com.Pl. Where, in action of as- 


sumpsit for goods sold and delivered, 
defendant in his affidavit of defense ad- 
mits that the merchandise received 
was the same as ordered and that the 
prices charged therefor were correct, 
but sets forth that five months after 
delivery he gave notice to plaintiff that 
the goods were unsalable; and_there- 
upon plaintiff takes rule for judgment 
for want of sufficient affidavit of de- 
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fense. Held, that affidavit of defense is 
insufficient and rule for summary judg- 
ment will be made absolute.—Gray Co. 
v. D. G. Nicholas Co., 41 Lack.Jur. 157. 
RAI. The summary judgment stat- 
ute was intended only for clear cases, 
and any doubt as to its applicability 
should be resolved against entry of 
such a judgment. Gen.Laws 1938, ¢. 
524.—Goucher v. Herr, 14 A.2d 651. 
Wis. A motion for summary judg: 
ment searches the record. St.1939, § 
270.635(1) (a), (2).—Unmack v. Me- 
Govern, 296 N.W. 66, 236 Wis. 639. 
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C.C.A.Okl. The trial court has in- 
herent power over its judgments 
throughout the term, and in the exer- 
cise of such power can vacate, modify, 
or change its decision on the merits. 
—Suggs v. Mutual Ben. Health & Acci- 
dent Ass’n, 115 F.2d 80 

The trial court’s power to open, va- 
cate, or set aside its judgment during 
the term applies to errors of law as 
well as to errors of fact.—Suggs v. Mu- 
tual Ben. Health & Accident Ass’n, 115 
F.2d 80. 

Ala. At common law a court has full 
eontrol over its orders or judgments 
during the term at which they are 
made, and may, upon sufficient cause 
shown, in the exercise of its sound dis- 
cretion, amend, correct, revise, supple- 
ment, open, or vacate judgments.— 
Schaeffer v. Walker, 3 So0.2d 405. 

Cal.App. Once a decree has become 
final it may not be amended, modified, 
or supplemented except where other- 
wise authorized by statute or where 
there has been a clerical error or mis- 
prision due to inadvertence.—Hales vy. 
Snowden, 105 P.2d 1015. 

Ga. The superior court has plenary 
power over its orders and judgments 
during the term at which they are en- 
tered, and may amend, correct or Tre- 
voke them for the purpose of promot- 
ing justice—Deen vy. Baxley State 
Bank, 15 S.H.2d 194. 

Ga. Where plaintiff’s attorney be- 
came ill after judge had taken general 
demurrer under advisement, judge en- 
tered order in vacation sustaining the 
demurrer and dismissing the action, 
without knowing of attorney’s illness, 
and plaintiff did not know of attor- 
ney’s illness nor of entry of the order 
until two months later, setting aside 
such order during the same term was 
not an abuse of discretion though time 
for excepting to the original order had 
passed.—Deen v. Baxley State Bank, 15 
S.H.2d 194. 

The superior court has plenary pow- 
er over its orders and judgments dur- 
ing the term at which they are entered, 
and may amend, correct or reyoke them 
for the purpose of promoting justice.— 
peer v. Baxley State Bank, 15 S.H.2d 

Though discretion to amend, correct 
or revoke orders and judgments during 
the same term is not unbounded, and 
should be exercised only upon suffi- 
cient cause shown, the mere fact that 
time for suing out writ of error had 
elapsed would not take away discre- 
tion or jurisdiction to set aside order 
for meritorious cause.—Deen y. Baxley 
State Bank, 15 S.H.2d 194. 

The time limit for setting aside judg- 
ment is end of the term, not the time 
when right of exception expires.—Deen 
v. Baxley State Bank, 15 S.H.2d 194. 

Ga.App. The court has plenary con- 
trol of its judgments during the term 
at which they are rendered, and may 
amend, correct, modify or supplement 
them as may in its discretion seem 
necessary, but it is not mandatory that 
court do so merely because a motion 
is made.—Milton v. Mitchell County 
scene Membership Ass’n, 12 S.H.2d 
o 5 

Ill. Courts of record have inherent 
common law power, independently of 
statute, to vacate or set aside their 
judgments or orders during the term at 
which rendered.—Department of Pub- 
lic Works and Buildings vy. Legg, 29 
N.H.2d 515, 374 Ill. 306. 

Ind.App. The remedy for an improp- 
er judgment is to modify judgment and 
not a motion for new trial.—Hdwards 
y. Wiedenhaupt, 32 N.H.2d 106. 


‘ a ; 

Md. Courts usually act liberally in 
lose cases in which application to 
strike out a judgment is made during 
term in which judgment was entered, 
or where there is a judgment by con- 
Ts fession taken without notice to de- 
- fendants, and upon reasonable proof 
of merit and other equitable circum- 
stances, strike out the judgment and 
let defendant in to be heard.—Pioneer 
Oil Heat v. Brown, 16 A.2d_ 880. 
Commonly, entry of judgment 
Jast step in decision of case, and 

judgment as entered is “‘final,’’ subject 
ease to such appellate procedure as may be 
available and to statutory proceedings 
to vacate or review, and trial court has 
ower over judgment and 
o it or amend it, although 
trial court can correct mere clerical er- 
rors, mistakes in computation, and sim- 
ilar blunders.—Amory v. Kelley, 34 N. 
+ #B.2d 507, 309 Mass. 162. 
Mo.App. Generally a judge render- 
judgment has right to set it aside 
any reason that may occur to 
im during term at which it was 
endered.—McCormick v. St. John, 149 
W.2d 894. 
One elected by circuit court bar as 
ecial judge to try causes continued 
m regular term to adjourned term, 
which regular judge was unable to 
present, did not have exclusive ju- 
iction of pending suit on attach- 
ment bond, and regular term, at which 
defendants therein filed motion, not 
finally acted on by regular judge, _to 
set aside default judgment for plaintiff, 
continued until date set for rehearing 
of such cause by another special judge, 

elected because of regular judge’s in- 
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‘st special judge for rehearing, 
that regular judge had right and pow- 
er on such later date to set aside judg- 

‘ment for any reason he deemed suffi- 
ot. Rev.St.1939, § 2109, Mo.St.Ann. 
2162.—McCormick v. St. 


N.J.Dept.Labor. A court in which 
judgment is rendered has power to re- 
open, amend or vacate its judgment.— 
Davis v. City of Newark, 17 A.2d 305, 
| SE Renee 85. 

N.¥Y.App.Div. The court has inher- 
power to correct its judgment.— 
Williams v. Williams, 25 N.Y.S.2d 940, 


rees, and 
>inal hearing may not summarily be 
igated by motion for modification 
_judgment.—McGuinn v. City of High 
oint, 13 S.H.2d 48, 219 N.C. 56. 

Ohio App. Where land was sold for 
taxes, the life tenant under statute was 
not entitled to any part of the proceeds 

f such sale and when court’s attention 
was called to the statute, during the 
same term at which the award was 
made, court had power to correct the 
mistake that had been made and it was 
its duty to do so, and its failure in 
that behalf constituted an abuse of dis- 
eretion. Gen.Code, § 5724.—Leather- 
man vy. Maytham, 33 N.W.2d 1022, 66 
Ohio App. 344. 
 Okl. The trial court has full control 
over its orders and judgments during 
the term at which they are rendered 
and may, in the exercise of its sound 
discretion, vacate or modify them for 
suilicient cause shown.—Pitts v. Walk- 
er, 105 P.2d 760. ; 

‘In _ any case where a judgment is 
based on an error of law, a court may 
vacate the judgment at the term in 
which it was rendered.—Pitts v. Walk- 
er, 105 P.2d 760. 

_ A judgment based on an error of law 
could be vacated by the trial court at 
the term when the judgment was ren- 
, dered, notwithstanding that such error 
may have been invited by the party 
ted against whom the judgment was enter- 

ma ed.—Pitts v. Walker, 105 P.2d 760. 

. Oki, The court has a wide discretion 
both in its refusal and its power to 
vacate a judgment in the same term 
at which the judgment was rendered. 
—Haskell y, Cutler, 108 P.2d 146, 


Or. A court, w. tt 
called to a void judgment, should purge 
its records of the nullity by cancellin 
ae Ge ae v. Murphy, 112 P.2 


Pa.Com.Pl. The court retains con- 
trol, over its decree for the purposes of 
vacation or amendment until the end of 
the, term in which it is entered, at 
which time its power to change the de- 
eree in substance, ceases.—Collins v. 
By ent St. Trust Co., 30 Del.Co. 


. b 

Tex.Civ.App. A judge who enters an 
order or a judgment ordinarily retains 
jurisdiction over such order or judg- 
ment until the end of the term or until 
judgment passes beyond his control by 
reason of some statutory provision and 
he may change, amend or set aside the 
order or judgment without hearing 
further evidence and even upon his own 
motion, but judge’s successor in office 
or a special judge selected to act in 
his place does not have such control of 
orders and judgments rendered by pre- 
ceeding judge.—St. John v. Archer, 147 
S.W.2d 519, error dismissed. 

Tex.Civ.App. The trial court has a 
broad power and discretion to deal 
with its judgments in term time when 
exercised in accordance with the law. 
—Witty v. Rose, 148 S.W.2d 962, error 
dismissed. 

Va. During the term of the court at 
which a judgment is rendered, trial 
court has exclusive jurisdiction over 
and may in its discretion modify, 
amend or annul it.—Massanutten Bank 
of Strasburg y. Glaize, 14 S.H.2d 285. 
177 Va. 619, 

Wash. A “judgment” or “decision” 
of a court is entered of record and 
can be changed only through a regu- 
lar application to the court, upon 
petition for rehearing or modification, 
but an “opinion” is property of judges, 
and subject to their revision, correction, 
and modification in any particular 
deemed advisable until, with approba- 
tion of writer, it is transcribed in 
records, after which it ceases to be 
subject of change, and it then becomes 
like a judgment record and is beyond 
interference of judges, except through 
regular proceedings before court By 
petition—In re Brown’s Guardianship, 
107 P.2d 1104, denying motion In re 
Brown’s Wstate, 101 P.2d 1003. 


Wyo. Where defendants demurred 
on grounds of misjoinder of causes of 
action, and that petition did not state 
a cause of action, and court by letter 
informed defendants’ attorney that 
demurrer would be sustained on 
ground of misjoinder of parties, and 
thereafter sustained demurrer general- 
ly, and ordered action dismissed, order 
of dismissal ended the original action 
but did not affect power of court to 
act on a motion for correction of rec- 
ord of order sustaining demurrers so 
that it would correspond to facts; and 
it was not necessary to reinstate origi- 
nal action in order to enable court to 
els a record.—Bales v. Brome, 105 P. 
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Ark. Courts of record may not dis- 
turb their judgments or decrees after 
expiration of the term at which such 
judgments or decrees were entered ex- 
cept as provided by statute and for 
the purpose of making corrections nune 
pro tune in respect of misprision and 
clerical error.—Bright v. Johnson, 152 
S.W.2d 540. 

Fla. Where trial court upheld decla- 
ration in personal injury action, and 
final judgment was entered on the 
jury’s verdict after due notice and 
every opportunity the law affords was 
given the defendants to amend, plead, 
or offer their defense, but they did not 
appear, and let the time pass during 
which writ of error was available to 
them, the judgment was not ‘void’, 
and circuit court was without power to 
vacate or amend the final judgment 
after the term during which it was en- 
tered.—_State ex rel. Coleman y. Wil- 
liams, 3 So.2d 152, 

Ga. A judgment regular on its face 
cannot at a subsequent term be amend- 
ed in a material respect even though 


e is no p 


vy. Crowell, Pris n 

Il.App. The Civil Practice Act does 
not purport to enlarge jurisdiction of 
courts to reopen a case after final de- 
cree, since such matter is not controlled 
by Civil Practice Act which relates 
only to practice and procedure, but by 
statutes relating to judgments, decrees, 
and executions which became effective 
at same time that Civil Practice Act 
went into effect. Smith-Hurd Stats. c. 
77, $$ 82-85; ec. 110, § 170, subds. 1, 3. 
—Trupp vy. First Englewood State Bank 
eas gC 30 N.B.2d 198, 307 Ill.App. 
258. 
Il.App. After a term of court has 
expired, court cannot amend or mod- 
ify a decree except as to matters of 
form and after notice to opposite par- 
ty, and, under statute substituting a 
30-day period in place of term of court, 
court cannot vacate an order after ex- 
piration of such period. Smith-Hurd 
Stats. ec. 110, § 174.—Schmahl vy. Au- 
rora Nat. Bank, 35 N.B.2d 689, 311 
Il.App. 228. 

Ind. A court, after term in which 
judgment has been entered, has no ju- 
risdiction to change, modify, or add to 
its original judgment, and to render 
an additional judgment on questions 
presented by the issues.—Wagner y. 
McFadden, 31 N.H.2d 628. 

Kan. A “judgment” is the fina] de- 
termination of rights of parties in an 
action, and is the decision of the court, 
and may or may not be. correctly 
spread of record in journal entry, and 
a judgment itself is beyond power of 
court to amend or correct after expira- 
tion of term of the court at which 
it is rendered, but, if journal entry 
does not correctly show the judgment 
as rendered, the court may by a nunc 
pro tune order correct the entry. Gen. 
$t.1935, 60-3101.—Blliott v. Elliott, 114 
P.2d 823, 154 Kan. 145. 

Mo.App. After lapse of term. at 
which judgment is entered, circuit court 
has no further jurisdiction over the 
cause except to make such orders as are 
provided for by statute—Madden vy. 
Fitzsimmons, 150 S.W.2d 761. 


Neb. The fact that term during 
which judgment was rendered had ex- 
pired, did not deprive district court of 


its power under statute to strike out. 


a finding foreign to any pleading and 
not necessary to relief granted by the 
judgment. Comp.St.1929, § 20-2001.— 
Petersen v. Dethlefs, 298 N.W. 155. 


Pa.Com.Pl. The court cannot after 
the expiration of the term set aside a 
judgment or decree duly entered 
through error of law committed by the 
court, or other reason, unless there are 
equitable grounds such as fraud in its 
procurement.—Levitt vy. Wayne Title & 
Trust Co., 29 Del. 558. 


Pa.Com.Pl. Court of general juris- 
diction has control and supervision of 
its own judgments during the term in 
which they are entered, and this is 
true of judgments on the pleadings. 
After expiration of such term general 
rule is that the Court has no power 
to disturb the judgment. Thus where 
final adverse judgment was obtained, 
and majority of three judges opined 
that the order could not be disturbed 
after expiration of the term during 
which it was entered.—Allied Store 


Deitibies Co. v. Azat, 34 Luz.L.Reg.Rep. © 


Tex.Civ.App. Where owner sought 
to compel Railroad Commission to issue 
tenders for oil in storage and state in- 
tervened alleging that oil was illegal 
oil and that it be confiscated and sold, 
and final judgment was entered con- 
fiscating certain quantities of the oil, 
and judgment’ was aflirmed on error 
to the Court of Civil Appeals, a claim- 
ant. of confiscated oil who was not a 
party to original proceeding could not, 
more than two years after rendition of 
the final judgment, secure order direct- 
ing clerk to pay proceeds from con- 
fiscated oil to claimant, since trial court 


ae 
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has no power to modify final judgment 
affirmed on appeal. Rey.St.1925, arts. 


2228, 2229.——Railroad Commission v. 
Dyer, 144 S.W.2da 375. 
Wyo. Ordinarily, a judgment can- 


not be modified after the term, but 
judgment as recorded may be correct- 
ed if it does not speak truth unless 
limitations or laches bars such relief, 
and remedy is not limited to judg- 
ments only but applies equally to in- 
terlocutory order sustaining demurrer. 
—Bales v. Brome, 105 P.2d 568. 

Where defendants demurred to peti- 
tion on grounds of misjoinder of 
causes of action and that it did not 
state cause of action, and court by let- 
ter informed defendants’ attorney that 
demurrers would be sustained on 
ground of misjoinder of parties, and 
thereafter sustained demurrers gener- 
ally and dismissed the action as to 
demurring defendants, trial court was 
authorized at a subsequent term to 
correct record of ‘order sustaining de- 
murrer to correspond to facts.—Bales 
v. Brome, 105 P.2d 568. 
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Fla. If circuit court’s judgment was 
utterly void, it could be moved 
against at any time, but if not void, 
it became final at end of term during 
which it was entered, and was beyond 
reach of the circuit court.—State ex rel. 
Coleman v.: Williams, 3 So.2d 152. | 

Where trial court upheld declaration 
in personal injury action, and _ final 
judgment was entered on the jury’s 
verdict after due notice and every op- 
portunity the law affords was given the 
defendants to amend, plead, or offer 
their defense, but they did not ap- 
pear, and let the time pass during 
which writ of error was available to 
them, the judgment was not ‘void’, 
and circuit court was without power to 
vacate or amend the final judgment 
after the term during which if was 
entered.—State ex rel. Coleman v. Wil- 
liams, 3 So.2d 152. 
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Cal. The superior court has juris- 
diction at any time to set aside a judg- 
ment or order void on its face inde- 
pendent of 1933 amendment to Code 
of Civil Procedure providing that court 
may, on motion of either party after 
notice to other party, set aside any 
void judgment or order. Code Civ. 
Proce. § 473, par. 4.—In re Hstrem’s Hs- 
tate, 107 P.2d 36, prior opinion 101 
P.2d 510. 

A superior court has power within a 
reasonable time, which by analogy to 
a provision of Code of Civil Procedure 
has been limited to one’ year, to set 
aside a default judgment or order void, 
not on its face, but because of want of 
jurisdiction over the person of a de- 
fendant who had at no time been pres- 
ent in the proceedings. Code Civ.Proc. 
§ 473a.—In re Estrem’s Estate, 107 P. 
2d 36, prior opinion 101 P.2d 510. 

Il. Under statute giving court jur- 
isdiction to vacate any final judgment, 
decree or order within 30 days, suc- 
cessor judge had power to vacate final 
order dismissing petition for condem- 
nation upon motion filed within 30 days 
from entry of order of dismissal by 
presiding judge whose term expired 
shortly thereafter. Smith-Hurd Stats. 
ce. 77, § 83; ec. 110, § 174(7).—Depart- 
ment of Public Works and Buildings 
v. Legg, 29 N.H.2d 515, 374 Ill. 306. 

Il.App. After a term of court has 
expired, court cannot amend or modify 
a decree except as to matters of form 
and after notice to opposite party, and, 
under statute substituting a 30-day 
period in place of term of court, court 
cannot vacate an order after expiration 
of such period. Smith-Hurd Stats. e¢. 


110, 174.—Schmahl y, Aurora Nat. 
Bank, 35 N.H.2d 689, 311 Ill.App. 
228. 
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Ala. Under statute providing for 


dismissal of cause where amount sued 
for is less than jurisdiction of court, 
and for taxation of entire cost against 
plaintiff where suit is brought for 
amount of which court has jurisdiction 
and a less sum is recovered, the over- 
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ruling of defendants’ motion to set 
aside judgment for plaintiff for one 
cent and costs on ground that judg- 
ment was for an amount less than 
jurisdiction of court was not error. 
Code 1923, § 9494.—Watson v. Spinks, 
199 So. 1, 240 Ala. 291. ; 

Del.Super. A proceeding in Superior 
Court to vacate or strike off a judg- 
ment of a justice of the peace or of a 
court of common pleas, entered in Su- 
perior Court on a transcript of the rec- 
ord which shows on its face lack of 
jurisdiction of the inferior court, is 
a proper proceeding.—McCoy v. Hick- 
man, 15 A.2d 427. 

Minn. The statute authorizing court 
to modify or set aside its judgment for 
good cause shown applies to all judg- 
ments and not simply to default judg- 
ments or judgments that are erroneous, 
Mason’s Minn.St.1927, § 92883.—Holmes 
v. Conter, zyvv N.W. 649. 

N.J.Ch. The consent of complainant’s 
solicitor to decree in partition suit did 
not bar reconsideration of decree by 
Court of Chancery, where there was no 
compromise and no consideration for 
consent, and one of parties to suit was 
a minor as to whom the decree did not 
stand as a contract but as a judicial 
determination so far as was necessary 
to protect the minor.—Reilly v. Ma- 
honey, 19 A,2d 887, 129 N.J.Eq. 599. 

N.Y.Co.Ct. Where a justice of the 
peace whose jurisdiction was not 
questioned did not decide issue or 
docket judgment until more than four 
days after issue had been submitted 
contrary to statute, and judgment was 
transcribed in the County Court, the 
judgment in the County Court was 
merely a statutory judgment docket- 
ed for purpose of enforcement of a 
remedy, and the judgment continued 
to be not a judgment of the court 
of record, and hence defendants’ only 
remedy was by appeal from the jus- 
tice’s judgment in the first instance, 
and they could not nearly six months 
after judgment was docketed move 
the County Court to vacate the tran- 
scribed judgment on ground that it 
was void. Justice Court Act, §§ 270, 
428—Tiffany v. Mitchell, 26 N.Y.S.2d 
551, 176 Mise. 64. 

Wyo. Ordinarily, a judgment can- 
not be modified after the term but 
judgment as recorded may be corrected 
if it does not speak truth unless. limi- 
tations or laches bars such relief, and 
remedy is not limited to judgments on- 
ly but applies equally to interlocutory 
order sustaining demurrer.—Bales v. 
Brome, 105 P.2d 568. 
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Mont. Judgments or records of trial 
courts may be modified or amended to 
remedy errors, but only to make them 
express what was actually decided or 
to grant relief originally intended and 
not to correct a judicial error or make 
a new adjudication.—State ex rel. 
Vaughn y. District Court of Fifth Ju- 
dicial Dist. in and tor Madison Coun- 
ty; 111.P.2d=8i0. 
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Cal.App. Where demurrer to first 
amended complaint was sustained with- 
out leave to amend on January 22, and 
on afternoon of January 25 judge ver- 
bally granted plaintiff permission to 
apply for modification of order of Jan- 
uary 22 to .permit filing of second 
amended complaint, but on afternoon 
of 25th a formal judgment sustaining 
demurrer without leave to amend was 
presented by clerk of court along with 
other orders to judge for his signa- 
ture and was, through inadvertence, 
signed by him, the court had power 
to correct mistakes in its own records 
and set aside judgment inadvertently 
made which was not actually the re- 
sult of exercise of judgment.—Carter 
vy. Shinsako, 108 P.2d 27. 

Cal.App. A court of record may 
amend a final judgment to correct a 
elerical error appearing on face of rec- 
ord, but may not alter its judgment be- 
cause of errors purely judicial.—Her- 
cules Glue Co. v. Littooy, 113 P.2d 490. 

Mass. The statute permitting correc- 
tion or‘amendment of formal defects or 


§ 454 


imperfections in the record or proceed- 
ings after judgment if amendment is 


in affirmance of judgment, permits 
amendments only if justice requires 
them in affirmance of the judgment 


already entered and not in modification 
of such judgment. G.L.(Ter.Ed.) c. 231, 

56.—Amory v. Kelley, 34 N.H.2d 507, 
309 Mass. 162. 

Mass. Commonly, entry of judgment 
is last step in decision of case, and 
judgment as entered is “final,” subject 
to such appellate procedure as may be 
available and to statutory proceedings 
to vacate or review, and trial court has 
no further power over judgment and 
cannot add to it or amend it, although 
trial court can correct mere clerical 
errors, mistakes in computation, .and 
similar blunders.—Amory v. Kelley, 34 
N.H.2d 507, 309 Mass. 162. 

Neb. An “irregular judgment” with- 
in meaning of statute providing that 
for irregularity in obtaining a judg- 
ment, a district court has power to 
modify the judgment after expiration 
of the term at which the judgment 
was rendered, is a judgment which is 
rendered contrary to the course of law, 
and the practice of the courts. Comp. 
St.1929, § 20-2001.—Petersen v. Deth- 
lefs, 298 N.W. 155. 

A finding or other part of a judgment 
foreign to any pleading and not neces- 
sary to the relief grantable to any liti- 
gant in a case is void, and should be 
stricken from the record on motion.— 
Petersen vy. Dethlefs, 298 N.W. 155. 
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Cal.App. A court has power to cor- 
rect mistakes in its records and pro- 
ceedings, and to set aside judgments 
and orders inadvertently made which 
are not actually the result. of the exer- 
cise of judgment, but it has no power 
having once made its decision after reg- 
ular submission to set aside or amend 
for judicial error.—Bastajian v. Brown, 
113 P.2d 454. 

Cal.App. A court. of record may 
amend a final judgment to correct a 
clerical error appearing on face of rec- 
ord, but may not alter its judgment 
because of errors purely judicial.—Her- 
cules Glue Co. v. Littooy, 113 P.2d 490. 

Mass. An error of law in judgment 
as originally entered cannot be cor- 
rected by amending judgment where 
entry made was the one intended to be 
made and was free from mistake other 
than error of law.—Amory v. Kelley, 
34 N.H.2d 507, 309 Mass. 162. 

Mont. Judgments or records of trial 
courts may be modified or amended 
to remedy errors, but only to make 
them express what was actually de- 
cided or to grant relief originally in- 
tended and not to correct a judicial 
error or make a new adjudication.— 
State ex rel. Vaughn vy. District Court 
of Fifth Judicial Dist. in and for 
Madison County, 111 P.2d 810. 
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La.App. In suit for damages result- 
ing from conversion of furniture, where 
defendants were shown to be the own- 
ers of items of furniture described in 
their answer and in the judgment, de- 
fendants were entitled to have the 
judgment amended so as to leave no 
doubt of defendants’ ownership of such 


items.—Turner v. Charlton, 197 So. 
187. 

8 454 
N.Y.Co.Ct. Where defendant in law 


action was entitled to recover statutory 
costs because verdict for plaintiff was 
less than $50, and judgment was en- 
tered for plaintiff and was satisfied, 
proper procedure to secure costs for 
defendant was by motion to amend 
judgment and not by the entry of sec- 
ond juugment for costs. Civil Practice 
Act, §§ 105, 1472, .1475—Coffee v. 
Johnson, 24 N.Y.S.2d 588. 

Where judgment for plaintiff was in 
a sum less than $50 and defendaut was 
entitled to costs which were not pro- 
vided for by the judgment which was 
satisfied, amendment of judgment to 
allow costs to defendant would not vio- 
late substantial rights of _ plaintiff, 
Civil Practice Act, §§ 1472, 1475.—Cof- 
fee v. Johnson, 24 N.Y.S.2d 588. 
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_-'Tex.Civ.App. The trial court had 
power to correct judgment awarding 
plaintiff a certain sum together with 
legal interest thereon from due date 
so as to show what rate of interest 
was intended and the dates that the 
trial court had in mind as the due 
dates. Vernon’s Ann.Civ.St. art, 2229. 
"buck y. Riggs Optical Co., 149 S.W. 

2d 204. s 
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Kan. A trial court has power to cor- 
rect entry of judgment so as to cause 
it to speak the truth after expiration 
of the term at which it was rendered, 
and upon the personal knowledge of 
the judge of what took place in court 
at the time of its rendition—HElliott v. 
Elliott, 114 aaa 154 Kan. 145. 
i 459 
Tex.Civ.App. Where judgment was 
actually rendered as recited in the 
judgment itself on April 9, motion for 
- jJeave to amend or to show that judg- 
ment was actually rendered on April 
16, so as to render effective appeal 
bond filed within thirty days of entry 
of judgment but more than thirty days 
from date of rendition, was overruled. 
‘Vernon’s Ann.Civ.St. art. 2092, subd. 
31.—Sloan v. Richey, 143 S.w.2d 119, 
udgment correct. 


| aed 


fered at the trial, be included in rec- 
ord on appeal, was properly denied.— 

_ Winter v. New York Lite Ins. Co., 23 
| N.Y.S.2d 759, 260 App.Div. 676. 

_ Tex.Civ.App. Where suit to set aside 
order of Railroad Commission, was pre- 
- maturely brought, in that motions for 
rehearing were then pending in the 
commission, but the cause for abate- 
ment had passed when amended peti- 
tion and suggestion by amicus curivze 
and plea in abatement seeking dismiss- 
al were filed, proper order would have 
been to tax costs against plaintiff up 


to entertain the suit, so as to make it 
without prejudice to bringing of an- 
other suit. Rey.St.1925, art. 2182.— 
Marine Production Co. vy. Shell Oil Co., 
146 S.W.2d 1024. A 
 Plaintiff’s action in moving to correct 
Judgment of dismissal, so as expressly 
to provide that dismissal was without 
_ prejudice, was tantamount to a “vol- 
untary nonsuit,’ which plaintiff had 
_ the right to take where neither de- 
fendant sought any affirmative action. 
_ Rev.St.1925, art. 2182—Marine Produc- 
: pon Co. v. Shell Oil Co., 146 S.W.2d 
ote § 465 
Ga. Where judgment has been ren- 
dered for principal, interest and costs, 
without specifying any amounts, but 
they are determinable by inspection of 
the record, including pleadings and 
verdict, without resort to extraneous 
proof, judgment may be amended at a 
subsequent term by inserting the sey- 
eral amounts thus shown to be due.— 
ott of/Tupelo vy. Collier, 15 S.EH.2d 
_ 499. 
A decree which found for plaintiff a 
stated aggregate amount of “principal 
and interest to date’ and which ap- 
proved commissioner’s report in record, 
containing findings under which re- 
spective amounts of principal and in- 
terest could be readily calculated, was 
roperly amended so as to segregate 
ump total into proper components of 
principal and interest according to 
commissioner’s findings and so as to 
provide for future interest only on 
4 principal, notwithstanding that several 
years had passed after decree was ren- 


dered. + Code, §§ 57-108, 110-304.— 
5 pone of Tupelo v. Collier, 15 S,H.2d 


Where decree found for ‘plaintiff a 
stated aggregate amount of “principal 


Sans 


and interest to ” and appro 
commissioner’s report in record, co 
taining findings under which 
amounts of principal and interest could 
be readily calculated, plaintiff was not 
“estopped” from seeking amendment of 
decree so as to segregate lump total in- 
to proper components of principal and 
interest and so as to provide for future 
interest only on principal, as against 
claimant in fi. fa, proceeding which 
bought land from defendant after en- 
try of decree, in absence of evidence of 
reliance on terms of decree or preju- 
dice therefrom. Code, §§ 57-108, 110- 
304——Bank of Tupelo v. Collier, 15 
S8.H.2d 499. 

lu. Where, 2 
bonds secured by trust deed obtained 
a personal judgment by confession on 
such bonds against mortgagors, trustee 
obtained a deficiency judgment against 
mortgagors for entire debt which judg- 
ment could not operate as to bonds on 
which judgment had been obtained, 
remedy of mortgagors was to have 
judgment either corrected or have it re- 
duced by a proceeding similar to audita 
querela.—Doerr v. Schmitt, 31 N.H.2d 
971, 375 Ill. 470. 
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Ga. A decree which found for 
plaintiff a stated aggregate amount of 
“principal and interest to date’ and 
which approved commissioner’s report 
in record, containing findings under 
which respective amounts of principal 
and Interest could be readily calculat- 
ed, was properly amended so as to seg- 
regate lump total into proper compo- 
nents of principal and interest accord- 
ing to commissioner’s findings and so 
as to provide for future interest only 
on principal, notwithstanding that sev- 
eral years had passed after decree was 
rendered. Code, §§ 57-108, 110-304.— 
Bank of Tupelo vy. Collier, 15 S.H.2d 
499. 

N.Y.Co.Ct. Where judgment has been 
entered on a verdict in favor of plain- 
tiff in a sum less, than $50, aud the 
judgment has been satisfied, judgment 
may be amended to allow costs to the 
defendant notwithstanding that the 
judgment has been satisfied. Civil 
Practice Act, §§ 1472, 1475.—Coffee v. 
Johnson, 24 N.Y.S.2d 588. 
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Ill.App. A court cannot vyacate or 
modify in substance a prior legal or- 
der of court without notice to interest- 
ed parties. Smith-Hurd Stats. c. 110, 
174.—Schmahl y. Aurora Nat. Bank, 3 
N.H.2d/ 689, 311 Ill.App. 228. 

N.Y¥.Sup. Notice of application fora 
nune pro tune amendment of a-gar- 
nishee execution to insert therein a 
specification of day from which in- 
terest on judgment was to be com- 
puted, which inadvertently or by mis- 
take had been omitted, was not neces- 
Sary, since judgment ereditor was en- 
titled to interest as a matter of right. 
Civil Practice Act, § 481.—Moran Tow- 
ing & Transportation Co. v. Fleming, 
23 N.Y.S.2d 750, 175 Mise. 408. 

Tex.Civ.App. Notice of hearing of 
motion to amend judgment given by 
registered mail and received a reason- 
able time before hearing, which was 
attended by defendant who made due 
objection and formal protest, consti- 
tuted “reasonable notice” within stat- 
ute authorizing correction of judg- 
ments. Vernon’s Ann.Civ.St. art. 2229. 


-—Luck v. Riggs Optical Co., 149 S.W. 


2d 204. 
§ 474 5 

Wyo. Under statute providing that 
a judgment shall not be vacated at 
plaintiff's request until it is adjudged 
that there is a valid cause of action, 
where defendants demurred on 
grounds of misjoinder of causes of ac- 
tion and that petition did not state 
a, cause of action, and court informed 
defendants that demurrer would be 
sustained on ground of misjoinder of 
parties, and thereafter sustained de- 
murrer generally, and ordered action 
dismissed, plaintiff, at subsequent 
term, seeking to correct order sustain- 
ing demurrer to correspond to the 
facts was not required to show that 
petition stated cause of action, since 
trial court, in refusing to sustain de- 
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Okl. The trial court has full control 
over its orders and judgments during 
the term at which they are rendered 
and may, in the exercise of its sound 
discretion, vacate or modify them for 
sufficient cause shown.—Pitts v. Walk- 
er, 105 P.2d 760. 

> § 481 


Wyo. Where court informed defend- 
ants’ attorney that demurrer to peti- 
tion would be sustained on grounds 


of misjoinder of parties and thereafter 


sustained demurrer generally and dis- 
missed the action, court at subsequent 
term of court in proceeding to correct 
record of order sustaining demurrers 
so that it would correspond to actual 
facts, erred in vacating entire order 
sustaining demurrers, but error was 
without prejudice where demurrer in- 
terposed by defendants did not state 
misjoinder of parties as one of its 
grounds, and point was not in any 
way properly before court.—Bales v. 
Brome, 105 P.2d 568. 
§ 482 

D.C.Mo. Where suits by fire insur- 
ance companies to enjoin Superintend- 
ent of Insurance from interfering with 
collection of proposed increased rates 
were dismissed, and amount of increase 
which had been collected and impound- 
ed pending the litigation was distribut- 
ed in specified proportions to the in- 
surance companies, to trustees and to 
the policyholders, the status of the de- 
erees of dismissal remained undis- 
turbed by court’s subsequent order, 
acquiesced in by the companies, for 
return to court custodian of the funds 
distributed to the insurance companies 
and to the trustees, in order that the 
court might readily and efficiently act 
on show cause order raising issue of 
fraud in procurement of the decrees.— 
American Ins. Co. v. Lucas, 38 F.Supp. 
926, denying new trial 38 F.Supp. 896. 

Wyo. Where defendants demurred 
on ground of misjoinder of causes of 
action and that petition did not state 
a cause of action, and court by letter 
informed defendants’ attorney that de- 
murrer would be sustained on ground 
of misjoinder of parties and thereafter 
sustained demurrers and ordered ac- 
tion dismissed, and plaintiff instituted 
proceeding at subsequent term of court 
to correct order sustaining demurrer to 
correspond to facts, order vacating or- 
der sustaining demurrer did not have 
effect of reinstating defendants in ac- 
tion, but had only the effect of show- 
ing that matters between parties were 


not “res judicata”.—Bales v. Brome, 
105 P.2d 568. 
§ 
D.C.Mo. The name or form of pro- 


ceeding in which a court of equity is 
called on to reopen its decree after 
term is not of controlling importance 
provided the proceeding affords ade- 
quate opportunity for interested par- 
ties to support and to contest the re- 
lief sought, by means affording the 
necessary elements of ‘‘due process of 
law’’, such ag sufficient notice, produc- 
tion of evidence, and proper hearing in 
other respects.—American Ins. Co. y. 
Lucas, 38 F.Supp. 926, denying new 
trial 38 F.Supp. 896. 

Where dismissal of suits by fire in- 
surance companies to enjoin Superin- 
tendent of Insurance from interfering 
with collection of proposed increased 
rates was procured by fraud on the 
court, the court had jurisdiction to re- 
open its decree after term in response 
to motion for order to show cause, 
without the institution of an inde- 
pendent bill in equity, particularly 
where distribution of amount of in- 
crease which was collected and im- 
pounded pending the litigation was 
procured in violation of the clean 
hands doctrine, since the integrity of 
judicial action requires that courts 
be not used as instruments to effectu- 
ate fraud, notwithstanding desirability 
of the finality of decrees after entr 
term. Cr.Code § 125 et seq., and § 135, 

\ 
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18 U.S.C.A. § 231 et seq., and § 241.— 
American Ins. Co. v. Lucas, 38 F.Supp. 
aad denying new trial 38 F.Supp. 


D.C.Mo. Where suits by fire insur- 
ance companies to enjoin Superintend- 
ent of Insurance from interfering with 
collection of proposed increased rates 
were dismissed, and amount of increase 
which had been collected and impound- 
ed pending the litigation was distrib- 
uted in specified proportions to the in- 
surance companies, to trustees, and to 
the policyholders, the court was not 
barred from reopening the decrees aft- 
er term by fact that superintendent did 
not restore or offer to restore the stat- 
us quo by returning to court custodian 
the funds distributed to policyholders 
and the portion of funds distributed to 
trustees and paid by them to superin- 
tendent for expenses and attorney’s 
fees.—American Ins. Co. v. Lucas, 38 
F.Supp. 926, denying new trial 38 F. 
Supp. 896. 

Il.App. Where decree was predi- 
cated upon an invalid service, trial 
court had jurisdiction to quash the 
service and vacate the decree, not- 
withstanding expiration of more than 
30 days after entry thereof.—Peder- 
sen v. Logan Square State & Savings 
Bank, 32 N.H.2d 644, 309 Ill.App. 64. 

liLApp. After a term of court has 
expired, court cannot amend or modi- 
fy a decree except as to matters of 
form and after notice to opposite par- 
ty, and, under statute substituting a 
30-day period in place of term of court, 
court cannot vacate an order after ex- 
piration of such period. Smith-Hurd 
Stats. ec. 10, § 174.—Schmahl v. Aurora 
Be Bank, 35 N.H.2d 689, 311 I11.App. 
2 


N.J.Dept.Labor. A court in which 
judgment is rendered has power to re- 
open, amend or vacate its judgment.— 
Davis v. City of Newark, 17 A.2d 305, 
19. N.J. Misc.” 85. 

N.Y.App.Div. In action to recover 
double indemnity provided for in two 
policies by reason of insured’s acci- 
dental death, plaintiff’s motion to va- 
cate judgment or to modify it to show 
dismissal without prejudice, or in al- 
ternative that two proofs of loss and 
record of medical examiner, not offered 
at the trial, be included in record on 


appeal, was properly denied.—Winter 

vy. New York Life Ins. Co., 23 N.Y. 

S.2d 759, 260 App.Div. 676. 
N.Y.App.Div. The Supreme Court 


has 
judgments in the 
where there is 
warrant such 
New York Life Ins. 
210, 261 App.Div. 419. 
The trial justice is not authorized 
to vacate a judgment merely because 
his views have changed, and to sus- 
tain order granting new trial the 
record must reveal sufficient grounds 
for the exercise of discretionary pow- 
er.—Albright v. New York Life Ins. 
Co., 26 N.Y.S.2d 210, 261 App.Div. 419. 


N.Y.Suv. The Supreme Court’s proy- 
ince to set aside any judgment is lim- 
ited to those judgments where a ques- 
tion is raised as to a procedural or 
jurisdictional defect, or where a ques- 
tion of fraud or other collateral issue 
is raised thereon.—Quirk v. Quirk, 24 
N.Y.S.2d 937, 175 Mise. 703. 

A judgment that is lawfully and reg- 
ularly entered, from which no appeal is 
taken, stands unless some specific pow- 
er to revoke or modify it is granted to 
the Supreme Court.—Quirk y. Quirk, 
24 N.Y.S.2d 937, 175 Misc. 703. 

N.D. Though a motion to open or 
vacate a judgment is presented in the 
form of a motion or application, it is 
an appeal to the equitable powers of 
the court, and is to be disposed of on 
equitable principles, especially when the 
application is made on the ground of 
fraud or duress.—Smith v. Smith, 299 
N.W. 693. 

Ohio App. The statutory provision 
that probate court shall have same 
power as common pleas court to vacate 
or modify its orders or judgments vests 
in probate court only same authority 
to vacate or modify its orders as that 


inherent power to open its own 
interests of justice 
sufficient reason to 
action.—Albright _ v. 
Co.,' 26 N.Y-S:2d 
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of common pleas court as to its orders 
and does not expressly or impliedly 
grant probate court general equity ju- 
risdiction possessed by court of common 
pleas. Gen.Code, § 10501-17.—Young 
“ Guella, 85 N.H.2d 997, 67 Ohio App. 


Okl. A domestic judgment may be 
attacked by ‘direct attack’, which is 
an attempt to avoid or correct it in 
some manner provided by law, by a 
“collateral attack’, which is an attempt 
to avoid, defeat, or evade it, or deny 
its force and effect, in some incidental 
proceeding not provided by law for the 
express purpose of attacking it, and 
by an equitable proceeding to set aside 
the judgment for fraud practiced by 
the successful party, where the fraud 
is extrinsic to the issues in the proceed- 
ings attacked.—Kauffman v. McLaugh- 
lin, 114 P.2d 929. 

Pa.Com.Pl, A final decree terminates 
the litigation and, unless vacated or 
modified within proper time, precludes 
the court from any further proceedings. 
—Collins y. Media-69th St. Trust Co., 
30 Del.Co. 332. 

See Grayson vy, Puckering [1940] 4 
Dom.L.R. 780. 
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Cal. The granting of an application 
tu set aside a judgment which is not 
void on its face must depend on the 
facts of each particular case, except 
that the application must be made 
within the time limited by statute. 
Code Civ.Proe. § 473.—In re Andrews’ 
Guardianship, 110 P.2d 399, prior opin- 
ion 103 P.2d 439. 

Ga.’ Where general demurrer was 
sustained and petition dismissed, plain- 
tiff’'s counsel could move to vacate the 
judgment instead of excepting directly, 
and where motion to vacate was delayed 
because of attorney’s illness, trial judge 
should exercise sound legal discretion. 
Pe ia vy. Baxley State Bank, 15 S.H.2d 


Il.App. The law which fixes a defi- 
nite time limit when jurisdiction once 
acquired in a cause comes to an end 
is well grounded in public policy that 
litigation be finally terminated. Smith- 
Hurd Stats. ¢. 77, §§ 82-85.—Trupp v. 
First Englewood State Bank of Chi- 
eago, 30 N.E.2d 198, 307 Lll.App. 258. 

Il.App. A final decree of partition 
could not be vacated on a motion 
made more than 30 days_ thereafter 
in view of statute. Smith-Hurd Stats. 
ce. 110, § 174(7).—La Salle Mortgage 
& Discount Co. v. Continental Illinois 


Nat. Bank & Trust Co. of Chicago, 
32 N.H.2d 643;,first case, 309 Ill. 
App. 135. 

Ill.App. A suit to enforce bank 


stockholders’ liability could not be re- 
opened two years after entry of final 
decree so as to bring in as additional 
defendants widow and son of stock- 
holder who had died several years be- 
fore decree was entered, where no 
showing was made that plaintiffs could 
not have discovered stockholder’s death 
by ordinary diligence prior to entry of 
final decree, notwithstanding reserva- 
tions in decree finding that certain de- 
fendants, not including decedent, had 
accepted terms of settlement order and 
stating that decree was entered with- 
out prejudice to further proceedings 
against defendants who had not been 
served or had not appeared. Smith- 
Hurd Stats. c. 1, § 11.—Madigan Bros. 
v. Garfield State Bank, 34 N.H.2d 92, 
310 Ill.App. 358. 


Minn. A motion to set aside a judg- 
ment for judicial error must be made 
within time limited to appeal since re- 
lief asked for would be same as that 
obtainable on appeal, but where judg- 
ment is sought to be modified or va- 
eated for good cause shown, the stat- 
utory limitation of one year after no- 
tice of entry of the judgment is ap- 
plicable and, within the one year, the 
party seeking to vacate must act with 
diligence. Mason’s Minn.St.1927, § 
9283.—Holmes v. Conter, 295 N.W. 649. 

N.J.Ch. A decree in partition suit 
confirming report of master, and ad- 
judging that complainant had no inter- 
est in land and that defendants owned 
the whole of the land and ordering sale 
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thereof, was not “interlocutory decree” 
which passed beyond control of chan- 
cery court one month after date there- 
of, but was ‘final decree’? which was 
subject to reconsideration by Chancery 
Court for three months. N.J.S.A, 2:29- 
119.—Reilly v. Mahoney, 19 A.2d 887, 
129 N.J.Hq. 599. 

Where decree in partition suit was 
a final decree which was subject to 
reconsideration by court for three 
months or until January 22, 1941, and 
complainant on January 9, 1941, served 
notice of motion to vacate to be made 
January 14, 1941, and motion was then 
regularly continued until February 4, 
1941, when it was argued, Chancery 
Court had jurisdiction on return day of 
notice, and did not lose jurisdiction 
by reason of the continuances. N.J.S.A. 
2:29-119.—Reilly v. Mahoney, 19 A.2d 
887, 129 N.J.Hq. 599. 

Wis. Under statute authorizing ~ 
court to relieve any party from judg- 
ment against him through surprise, 
motion must be made and order entered 
on motion within one year after the- 
movant has notice of the judgment. 
St. 1939, § 269.46(1).—Harris y. Golli- 
ner, 294 N.W. 9, 235 Wis. 572. 

Wis. The county’s motion made No- 
vember 1, 1940, to vacate judgment of 
November 22, 1938, decreeing specific 
performance of contract for sale of land 
which county condemned for park pur- 
poses was properly denied, where coun- 
ty had knowledge that title to land 
which county was seeking to acquire 
for park purposes was involved in spe- 
cific performance proceeding and failed 
to show mistake, inadvertence, surprise 
or excusable neglect in failing to seek 
relief earlier. St.1939, § 269.46(1).—Ap- 
plication of Dane County for Condemna- 
tion of Certain Lands for Park Pur- 
poses, 298 N.W. 616, 238 Wis. 156. 
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N.Y.Sup. Where plaintiff's evidence 
showed conclusively that summons was 


» personally served on defendant and a 


judgment duly entered in trial court, — 
and defendant had knowledge of entry 
of judgment and did not question serv- 
ice or entry until after execution was 
issued against his salary, an order 
vacating judgment was unauthorized,— 
Suffin v. Cavanagh, 29 N.Y.S.2d 170. 
Pa. Laches cannot run against a 
void judgment, which is a mere blur 
on the record, and which it is the 
duty of the court of its own motion 
to strike off, whenever its attention is 
called to the void judgment.—In re 
Galli’s Estate, 17 A.2d 899, 340 Pa. 561. 
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Minn. A motion to set aside a judg- 
ment for judicial error must be made 
within time limited to appeal since 
relief asked for would be same as 
that obtainable on appeal, but where 
judgment is sought to be modified or 
vacated for good cause shown, the stat- 
utory limitation of one year after no- 
tice of entry of the judgment is ap- 
plicable and, within the one year, the 
party seeking to vacate must act with 
diligence. Mason’s Minn.St.1927, § 
9283.—Holmes v. Conter, 295 N.W. 649. 
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Il.App. Where bank stockholder 
died while suit to enforce bank stock- 
holders’ liability was pending, his 
heirs were under no duty to intervene 
and suggest his death to court, and 
were not guilty of fraudulent conceal- 
ment which would authorize court to 
reopen case two years after final decree 
was entered so as to make such heirs 
additional defendants, where heirs were 
not represented by the same attorneys 
who represented decedent. Smith-Hurd 
Stats. c. 1, § 11—Madigan Bros. v. Gar- 
field State Bank, 34 N.H.2d 92, 310 Ill. 
App. 358. 

Kan. Since “duress” as a ground for 
vacating a judgment is a species of 
“fraud”, a motion to vacate judgment 
on account of duress practiced on 
party seeking to vacate it was re- 
quired under statute to be brought 
within two years from date of the 
judgment. Gen.St.1935, 60-3007, subd. 
4, and 60-3008.—Brooks vy. National 
Bank of Topeka, 113.P.2d 1069, 153 
Kan. 831. 
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-. Okl. Action to quiet title was, not 
barred at expiration of three years 
from date of judgment foreclosing 
- - mortgage on the realty, under provi- 
sions of statute enumerating when the 
district court has power to vacate or 
- modify its judgments, in view of the 
statute providing that a void judgment 
may be vacated at any time, on motion 
of a party, or any person affected 
thereby, where the judgment of fore- 
closure was void for lack of judicial 
power in the court to render it. 12 
 OK1.St.Ann. §§ 1031, 1038.—Neal_ Vv. 
_ ‘Travelers Ins. Co. 106 P.2a 811. 
ie © § 491 
-U.S.N.Y. Where surviving partners 
suing the Alien Property Custodian 
and the United States Treasurer to re- 
cover a debt claimed to be owing to 
firm by an enemy corporation set forth 
n their complaint their claim, their 
-nonenemy status, transactions out of 
which claim arose, and that they had 
given statutory notice of claim, denials 
f answer concerning partners’ status 
nd transactions, and affirmative de- 
fenses alleging that there were prior 
‘claims, that partners did not have title 
o cause of action, that partnership had 
been dissolved through outbreak of 
war, that claim had passed to another 
yartner and upon his death to his 
erman executors who had entered into 
arbitration agreement, and that ar- 
-pbitrators had found no liability on part 
enemy corporation, presented issues 
hich the istrict Court was competent 
an 


ground that beneficial owner of claim 
‘was an enemy as defined by the act. 
ading with the Wnemy Act § 2 and § 
a), as amended, 50 U.S.C.A. Appendix, 
ES 2 and § 9(a).—Jackson v. Irving 
- rust Co., 61 S.Ct. 326, affirming Sor- 
enson v. Sutherland, 109 F.2d 714, 
reversing 27 F.Supp. 44, certiorari 

ranted Jackson y. Irving Trust Co., 6 
Ct. 1103, 310 U.S. 621, 84 L.Ed. 1394. 
Alaska. Invalidity of judgment for 
ant of jurisdiction either of person or 
subject matter, or of question de- 
imined and to give the particular re- 
lief granted, rendering the judgment 
void, is ground for vacating it at any 
time before or after expiration of term 
, which it was rendered.—In_ re 
oung’s Hstate, 9 Alaska 158. 
Cal.App. Where trial court entered 
first judgment in action to quiet title 
without making findings, vacating first 
judgment on ground of misapprehension 
and misunderstanding and the entry of 
a second judgment on findings, facts, 

nd conclusions of law was not revers- 

ible error, notwithstanding that better 
procedure would have been to vacate 
the judgment on a motion for new trial. 
ode TWZELOC. $1.03 
Grath, 116 P.2d 114. 
 N.Y.Sup. A defendant is not deprived 
of his objection to jurisdiction over his 
person by failing to move before, rather 
than after, judgment.—Conkling Rug 
Co. v. Hinman, 29 N.Y.S.2d-244, 176 
‘Mise. 842. 

N.C. An “irregular judgment” is one 
entered contrary to the usual course 
and practice of the court, and will be 
* vacated on proper showing of irregu- 
larity and merits.—Everett v. Johnson, 
414 S.W.2d 520, 219 N.C. 540. 


a Pa.Com.Pl. On a petition to open a 
judgment entered on a bond accom- 
oe panying a mortgage, which provided, 
inter alia, that the mortgagor should 
keep the building ‘‘insured for the ben- 
efit of the mortgagee and in some good 
and reliable stock insurance company 
or companies, to the amount of at least 
$2000, and take no insurance out on 
said building not marked for the bene- 

fit of the mortgagee,” it appeared that, 

in the affidavit of default attached to 
the bond, the mortgagee averred that 
the mortgagor had failed to keep the 
pbuilding insured for the benefit of the 

Se mortgagee and had failed to pay cer- 
tain premiums on a policy issued to the 

r mortgagor by a named mutual fire in- 
er ‘surance company, with a mortgagee 
‘ clause in favor of the mortgagee, and 

; that said premiums had been paid by 


2.—Diamond v. 


ica oa ee 


the mortgagee. It app l 

that since 1932 t gago as 
carried a $2800 policy on the property 
in another mutual insurance company 
and that the policy contained a mort- 
gagee clause. The policy on which the 
mortgagee had paid the premiums had 
been taken out by her. Held, that the 
mortgagor has fulfilled the obligation 
in the mortgage relating to insurance, 
but that, since he failed to advise the 
mortgagee that he had such insurance. 
he should repay to the mortgagee the 
premiums paid by her; the judgment 
will, therefore, be opened upon the 
mortgagor’s repaying to the mortgagee 
the amount of said premiums.—Kerstet- 
ter v. Kerstetter, 49 Dauph. 102. 


Pa.Com.Pl. ‘Where the court awards 
an interpleader and an issue framed is 
agreed to by counsel for the parties, 
and later a rule for re-argument is dis- 
missed but no appeal taken from the 
order, the court has no jurisdiction, up- 
on an application made after the term, 
to set aside the interpleader on the 
ground that the appellate court has in 
a similar case decided that the parties 
were not entitled to interpleader.—Ley- 
WUE Wayne Title & Trust Co., 29 Del. 


Pa.Com.Pl. A judgment will not be 
stricken off for matters outside. the 
record.—Siddall v. Burke, 30 Del. 47. 


_Pa.Com.Pl. Petition averred that pe- 
tition upon which defendant was ad- 
judicated bankrupt, had been filed five 
years before entry of judgment against 
him, at which time the note upon which 
petitioner Was endorser was in posses- 
sion of a bank, and such. bank listed as 
a creditor; that petitioner discharged 
from bankruptey was thus relieved of 
liability on note; no answer filed to 
bankruptcy petition. Judgment opened, 
and later agreed between parties that 
precipe for judgment and note there- 
in referred to should be taken as state- 
ment of claim and petition to open as 
affidavit of defense, heard by Court 
without jury. No request to Court for 
separately finding facts, or answer to 
points. Held, under facts above, peti- 
tioner when discharged from bankrupt- 
ey, December, 1932, was relieved as en- 
dorser on prior note. Prothonotary 
directed to notify the parties and if no 
exceptions thereto filed within thirty 
days such judgment to be entered. 
(Like decision in 389, 391, 393, 395, 
397, 399, 401, 403, 405, October term, 
1937.)—BHarr v. Kulp Roofing & Paint- 
ing Co. 34 Luz.L.Reg.Rep. 14. 
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Alaska, A void judgment may be 
vacated on motion or petition.—Smith 
v. Coucher, 9 Alaska 730. 

Kan. If a judgment is void, it may 
be vacated at any time on motion of 
pry eae ee Gen.St.1935, 60- 

—Wible vy. ible, 110 P.2d A 
153 Kan. 428. {St 

Kan. A judgment rendered by a 
court which has no_ jurisdiction to 
render the judgment is void and may 
be set aside at any time by motion or 
other appropriate proceedings. Gen.St, 
1935, 60-3009.—Penn Mut. Life Ins. 
Co. v. Tittel, 111 P.2d 1116, 153 Kan. 
530, rehearing denied 114 P.2d 312, 
153 Kan. 747. 

N.J.Sup. A void judgment may be 
vacated at any time on motion of the 
party against whom it is entered.— 
New Jersey Cash Credit Corporation y. 
Zaccaria, 19 A.2d 448, 126 N.J.L. 334, 

N.Y.App.Div. Grantin'g of applica- 
tion to vacate judgment to permit 
plaintiff to produce additional evi- 
dence to corroborate her testimony 
was error, where the additional evi- 
dence was not newly discovered and 
met none of the tests usually applied 
to a motion for a new trial, and ap- 
plication failed to touch refusal of 
trial court to find that there was evi- 
dence of mutual mistake or of fraud 
on part of defendant.—Albright vy. 
New York Life Ins. Co., 26 N.Y.S.2d 
210, 261 App.Div. 419. Y: 

N.C. A void judgment may be treat- 
ed as nullity, disregarded, vacated on 
motion, and attacked directly or col- 
laterally, and it affords no basis for re- 


‘a void judgment may be vacated ¢ 
time on motion applies only when » 
invalidity of the judgment appears 
the face of the judgment roll.—Town of 
Watonga v. Crane Co., 114 P.2d 941. 

A judgment is void on its face when 
the judgment roll affirmatively shows 
that trial court lacks either jurisdiction 
over the person, jurisdiction over the 
subject matter, .or judicial power to 
render the particular judgment.—Town 
of Watonga v. Crane Co., 114 P.2d 941. 

A judgment against municipality 
would not be vacated on ground that 
judgment was void on its face because 
judgment roll did not show compliance 
with statute requiring plaintiff to make 
specific proof of certain matters before 
any ccurt had authority to render a 
judgment against a municipality, since, 


in -absence of proof to contrary, it. 


would be presumed that facts required 
to be proved to confer jurisdiction were 
duly proved, though record was silent 
upon the matter. 62 Okl.St.Ann. §§ 
361-364.—Town of Watonga v. Crane 
Co., 114 P.2d 941. A 

Pa. Where a judgment is void for 
want of jurisdiction to enter it, it 
matters not how, or in what mode, or 
at what time, the objection on that 
ground is brought to the attention of 
a supervising court, since, being void, 
it has no etiicacy at any time.—In re 
Galli’s Estate, 17 A.2d 899, 340 Pa. 561. 

Pa.Com.Pi. Where the question is 
not whether the judgment would have 
been reversed on certiorari, but wheth- 
er it is void for want of jurisdiction of 
the alderman to enter it, the court may 
strike off the judgment if it was void.— 
Yoder v. Universal Credit Co., 8 Sch. 
Reg. 76 


Where a judgment secured before an > 


alderman is void for want of jurisdic- 
tion to enter it, it matters not how or 
in what mode, or at what time the ob- 
jection on that ground is brought to 
the attention of a supervising court, 
for being void it has no efficacy at any 
time.—Yoder v. Universal Credit Co., 8 
Sch.Reg. 76. 

Pa.Orph. Where an adjudication has 
become final, for want of exceptions, 
the questions therein adjudicated are 
finally decided for all time, and the 
subsequent enactment, seven months la- 
ter, of legislation under which the de- 
‘cision would have been otherwise, is of 
no effect and does not warrant granting 
a review of the adjudication._In re 
Kulp’s Estate, 56 Montg. 347. 

¥ § 495 

Cal.App. Where demurrer to first 
amended complaint was sustained with- 
out leave to amend on January 22, and 
on afternoon of January 25 judge 
verbally granted plaintiff permission 
to apply for modification of order of 
January 22 to permit filing of second 
amended complaint, but on afternoon 
of 25th a formal judgment sustaining 
demurrer without leave to amend was 
presented by clerk of court along with 
other orders to judge for his signature 
and was, through inadvertence, signed 
by him, the court had power to cor- 
rect mistakes in its own records and 
set aside judgment inadvertently made 
which was not actually the result of 
exercise of judgment.—Carter y. Shin- 
sako, 108 P.2d 27. P 

Where court inadvertently signs a 
judgment after indicating a desire to 
reconsider a ruling which sustains a 
demurrer without leave to amend, it is 
duty of court to exercise sound discre- 
tion with a view to substantial justice 
and to set aside the judgment inad- 
vertently signed.—Carter v. Shinsako, 
108 P.2d 2 

Kan. A judgment entirely outside 
the issues in the case and on a matter 
not submitted to the court for its de- 
termination is a nullity, and may be 
vacated at any time on motion of the 
judgment debtor or other person af- 
fected thereby. Gen.St.1935, 60-3009.— 
Hawkins v. Smith, 111 P.2d 1108, 153 
Kan. 542. 
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D.C.Ky. If bankrupt was properly 


ceeding under Kentucky statute. 


~ Lueas, 


mn b 
une, or 
was obtained by 


casualty or m 
ment in state court 


fraud practiced by creditor, bankrupt 


could have judgment vacated by a 
‘iv. 
518.—In re Cox, 33. F. 


Code Prac.Ky. § 
Supp. 796. - 

D.C.Mo. Where suits by fire insur- 
ance companies to enjoin Superintend- 
ent of Insurance from interfering with 
collection of proposed increased rates 
were settled by bribery of the superin- 
tendent, the bribery constituted ex- 
trinsic fraud which would permit re- 
opening of decrees of dismissal after 
term for purpose of ordering redistribu- 
tion of amount of rate increase which 
had been impounded and collected pend- 
ing the litigation—American Ins. Co. v. 
38 F.Supp. 926, denying new 
trial 38 F.Supp. 896. 

Where dismissal of suits by fire in- 
surance companies to enjoin Superin- 
tendent of Insurance from interfering 
with collection of proposed increased 
rates was procured by fraud on the 
eourt, the court had jurisdiction to re- 
open its decree after term in response 
to motion for order to show cause, with- 
out the institution of an independent 
bill in equity, particularly where distri- 
bution of amount of increase which 
was collected and impounded pending 
the litigation was procured in violation 
of the clean hands doctrine, since the 
integrity of judicial action requires 
that courts be not used as instruments 
to effectuate fraud, notwithstanding de- 


_sirability of the finality of decrees after 


entry term. Cr.Code § 125 et seq., and 
§ 135, 18 U.S.C.A. § 231 et seq., and 
§ 241.—American Ins. Co, v. Lucas, 38 
F.Supp. 926, denying new trial 38 F. 
Supp. 896. 

Ark. The word ‘fraud’ in rule au- 
thorizing the setting aside of judg- 
ment for fraud, means fraud in pro- 
curement of judgment and not merely 
fraud in the original cause of action.— 
Baker vy. State, for Use and Benefit of 
Independence County, 147 S8.W.2d 17. 

Cal. A judgment can be attacked at 
any time either by motion or in an in- 
dependent action in equity on grounds 
that judgment was secured by extrin- 
sic fraud.—In re EHEstrem’s Estate, 107 
P.2d 36, prior opinion 101 P.2d 510. 

Cal.App. A court has inherent power 
and jurisdiction to vacate on motion 
an order or judgment obtained by ex- 
trinsie fraud, but, if such fraud is not 
proved, it must be held to have ex- 
ceeded its jurisdiction in vacating an 
order or judgment.—Bastajian  v. 
Brown, 113 P.2d 454. 

Mass. Alleged fraud in __ secreting 
witness, and in making false state- 
ments to opposing party concerning 
whereabouts of witness, was not “ex- 
trinsic or collateral to the matter tried” 
so as to authorize vacating a decree 
allowing will in absence of allegations 
of newly discovered evidence or of 
other grounds for bill of review.— 
Stephens v. Lampron, 30 N.H.2d 838. 
308 Mass. 50, 131 A.L.R. 1516. 

N.D. District courts have inherent 
power to vacate fraudulent judgments. 
—Lamb v. King, 296 N.W. 185. 


A party to action, who claims that 
judgment was rendered against him 
therein by fraud and deceit, has rem- 
edy by motion in such action.—Lamb 
vy. King, 296 N.W. 185. 


N.D. Where a _ party seeks relief 
from a judgment obtained by fraud or 
deceit, it is proper to present an appli- 
eation or motion in the original action. 
—Smith v. Smith, 299 N.W. 693. 
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Cal.App. A final judgment cannot be 
annulled merely because it can be 
shown to have been based on perjured 
testimony.—Stiebel vy. Roberts, 109 P.2d 
2 


Mass. A final decree will not be va- 
cated on ground that incorrect find- 
ings of fact on matters in issue were 
brought about by perjured testimony 
given or knowingly procured by one 


ry me 
if judg- 


oe tae OA | i § 498 iD ah 
N.Y.Sup. Where plaintiff’s former at- 
torney was without authority to settle 
and discontinue action, court should 
have granted motion to vacate judgment 
entered pursuant to settlement and 
should have restored case to calendar.— 
Kropiewnicki v: National Transp. Co., 
29 N.Y.S.2d 257. E 
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Il.App. The denial of defendant’s 
motion to vacate summary judgment for 
plaintiff was not abuse of discretion, 
where defendant did not undertake to 
excuse failure to present at hearing on 
motion for summary judgment the in- 
formation filed in support of motion to 
vacate, and such information had been 
in defendant’s possession at all times, 
and defendant had notice of the first 
hearing on motion for summary judg- 
ment and was given full opportunity 
to reply to plaintiff’s affidavits in sup- 
port thereof. Smith-Hurd Stats. ec. 110, 
§§ 181, 259.15; Cireuit Court Rules, 
rule 21, § 1—Gliwa v. Washington Po- 
lish Loan & Building Ass’n,. 34 N.H.2d 
736, 310 Ill.App. 465. 

Mass. A judge sitting without a ju- 
ry need not entertain a motion for a 
new trial based on ground that finding 
was against evidence, or weight of evi- 
dence, and a motion for a new trial, or 
to vacate a judgment, need not be en- 
tertained when based on alleged er- 
rors of law that either were raised, 
or could have been raised, at the trial. 
—Peterson v. Hopson, 29 N.H.2d 140. 


§ 500 

N.Y.Sur. Application of beneficiary 
of trust fund under will of a testator, 
who owned individual estate and had 
a power of appointment, to vacate de- 
eree construing will as intending that 
trust fund was payable only out of 
individual estate of testator, and not 
out of funds over which he had power 
of appointment, on ground of newly 
discovered evidence, was denied, where 
it appeared that part of alleged newly 
discovered evidence was inadmissible 
and that other part was plainly evident 
at time of original submission.—In re 
Lynn’s Estate, 23 N.Y¥:S.2d 995, 175 
Mise. 441, denying application to va- 
oie decree 20 N.Y.S.2d 925, 174 Mise. 
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Cal. Generally, a judicial decree will 
not be set aside by reason of change of 
law resulting from subsequent decision 
by a higher court reaching a contrary 
conclusion.—Sontag Chain Stores Co. 
v. Superior Court in and for Los 
Angeles County, 113 P.2d 689. 


Cal.App. A court has power to cor- 
rect mistakes in its records and pro- 
ceedings, and to set aside judgments 
and orders inadvertently made which 
are not actually the result of the exer- 
cise of judgment, but it has no power 
having once made its decision after 
regular submission to set aside or 
amend for judicial error.—Bastajian v. 
Brown, 113 P.2d 454. 


On motion to set aside findings of 
fact and conclusions of law and juay- 
ment where trial judge had proposed 
findings of fact and conclusions of law 
for more than ten days before signing 
them as well as a letter from opposing 
counsel objecting to them, any inquiry 
as to whether trial judge remembered 
the evidence when he signed and filed 
proposed findings of fact, conclusions 
of law, and judgment was immaterial, 
and, where there was no fraud, any 
error committed was “judicial error’ 
reviewable only on appeal, and not an 
“jinadvertente” or ‘mistake’ which 
trial court could correct. Code Civ. 
Proc. §§ 478, 632, 633.—Bastajian v. 
Brown, 113 P.2d 454. 

Okl. In any case where a_judg- 
ment is based on an error of law, a 
court may vacate the judgment at the 
term in which it was rendered.—Pitts 
v. Walker, 105 P.2d 760. 

A judgment based on an error of law 
could be vacated by the trial court at 
the term when the judgment was ren- 


‘ 


f , will not be a 
d on grounds that the court mi 
conceived the significance of authori 
neues upon in deciding the question 
controversy.—In re Kulp’ Be 

Montg. 347. mE ete 
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D.C.Ky. If bankrupt was p 
in state court action b 
by creditor on new promise to 
indebtedness made by bankrupt 
adjudication, and was  unay 
prevented from defending the 
by reason of casualty or misfort 
or if judgment in state court w 
tained by fraud practiced by ¢ 
bankrupt could have judgment — 
by proceeding under Kentucky 
Civ.Code Praec.Ky. § 518.—In 
33 F.Supp. 796. ee. 
Alaska. In order to authorize 
aside judgment for plaintiff on 
that judgment was taken again 
fendant through his mistake, ina 
ence, surprise, or excusable neg 
there must be a showing that 
ant’s failure to appear resulted fro 
mistake, inadvertence, surprise, or 
cusable neglect, and that defendant 
a good defense. Comp.Laws 193: 
3457.—Rubenstein v. Imlach, 9 Ala: 

% 


Minn. Where newly: discovered | 
dence produced by elderly defe 
against whom judgment was entered 
in quiet title action indicated it no- 
tice of expiration of redenip Honanita r 
tax sale certificate upon which pl 
tiff relied had not been served on 


and the judgment for plaintiff result 
in defendants’ ; 


another tax certificate held by plain 
trial court’s vacating judgment 
granting new trial for ‘‘good ¢ 
under statute, was not an abuse 
eretion. Mason’s Minn.St.1927, 
—Holmes v. Conter, 295 N.W. 
N.Y.App.Div. j 


ted to offer evidence at its dispose 
Winter v. New York Life Ins. Co. 
N.Y.S.2d 759, 260 App.Div. 676. | 

§ 516 Dear 


Cal.App. On motion to set a 
findings of fact and conclusions o 


before signing them as well as 
from opposing counsel j 


fact, conclusions of law, and judgm 
was immaterial, and, where there was 
no fraud, any error committed was 
“judicial error’ reviewable only oi 
appeal, and not an “inadvertence” — 
“mistake” which trial court could Br 
rect. Code Civ.Proc. §§ 473, 632, 633. 
—Bastajian v. Brown, 113 P.2d 454, 
§ 539. : 5 OTA 

D.C.Fla. Where appearance bond 
did not purport to have been executed 
by surety as a feme covert, and to - 
establish the fact of coverture and 
consequent disabilities would require 
evidence aliunde the record, and term 
of court at which judgment was ren 
dered against surety had expired, F 
eral District Court was without juri 
diction in a summary proceeding to 
declare judgment, which was not void 
on its face, void ab initio on ground 
that judgment of: Florida court declar- 
ing the surety to be a feme sole was ? 
without. effect. Comp.Gen.Laws Fla. | 
1927, §§ 5024-5027.—U. S. v. Peacock, 
34 E.Supp. 557. 

Cal. When all parties affected by 
judgment are actually or constructively 
before court was an opportunity to as- 
sert their contentions and to appeal 
from an adverse ruling, finding of ju- 
risdictional facts by the court can be 
reviewed only by an appeal or other 
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 -§ 539 
timely and available direct attack.— 
In re Estrem’s Hstate, 107 P.2d 36, 
prior opinion 101 P.2d 510. “3 
A superior court cannot, after time 
for appeal has elapsed, set aside a 
judgment or order on _ ground at 
the court lacked jurisdiction, when the 
facts establishing jurisdiction were 
_ found by the court in the original pro- 
F ceedings, and all adverse parties were 

properly served with notice and had 
- opportunity to present their objections. 
meemcode Civ.Proc. §9473, par. 4.—In re 
_ strem’s Estate, 107 P.2d 36, prior 
opinion 101 P.2d 510. 
_ Mass. Petition to vacate judgment 
was a new proceeding, independent of 
the action in which the judgment 
sought to be set aside was entered.— 
Noyes vy. Bankers Indemnity Ins. Co., 
30 N.B.2d 867, 307 Mass. 567. 


hy BAT 
— D.C.Mo. 


© 


§ 

Court’s jurisdiction to re- 
open its decrees after term was prop- 
erly invoked in keeping with require- 
ments of ‘due process of law’, by mo- 
tion for show cause order resulting in 
_ framing of issues and hearing which 
guorded full opportunity for presenta- 
tion of evidence——American Ins. Co. v. 

38 F.Supp. 926, denying new 
trial 38 F.Supp. 896. 


on ground that plaintiff, knowing that 
defendant was dead, brought action 
_ against him and took judgment was 
ufficient to give court jurisdiction to 
issue order to show cause against 
Bee ie Smith vy. Coucher, 9 Alaska 
ie 


_ IlLApp. Before final decree can be 
set aside, a showing must be made that 
lew and pertinent facts, not thereto- 
re known or available, were brought 
attention of complaining party 
hich would justify the vacation or 
modification of the decree. Smith-Hurd 
Stats. ¢c. 77, §§ 82-85.—Trupp v. First 
Englewood State Bank of Chicago, 30 
N.E.2d 198, 307 Ill.App. 258. 
/ Death of defendant prior to 
_ the filing of plaintiff's petition to va- 


the authority of defendant’s attorneys 
to act further as his agents and to 
‘receive order of notice of petition to 
- -yacate the judgment, and petition was 
a mere nullity and district court was 
- without jurisdiction to grant any re- 
- jief on the petition, and order vacating 
the judgment was erroneous.—Noyes 
-v. Bankers Indemnity Ins. Co., 30 N. 
2d 867, 307 Mass. 567 
‘0.Ap A motion to set aside a de- 
‘ault judgment, alleging merely that 
defendant has a good and sufficient de- 
fense to the charges and allegations in 
the amended petition, is not a sufficient 
leading of a meritorious defense. Mo. 
; St.Ann. § 1101, p..1396.—Jeffrey v. 
Kelly, 146 S.W.2d 850. 
_ Pa.Super. Where a _ responsive an- 
- gwer is filed and no depositions are 
taken or admissions made, it is error 
_ to open a judgment upon the petition 
OE judgment defendant.—Hamilton v. 
Siege 16 A.2d 671, 142 Pa.Super. 
a1 3) 
The opening of judgment on ground 
that defendant had no knowledge of 
he institution of the proceeding or the 
contents of the statement of claim un- 
til more than 15 days after date of 
alleged service of copy of the statement 
- of claim, and could not defend with- 
in the prescribed time, was error where 
defendant failed to support his allega- 
tions by depositions and court was 
without basis for its action.—Hamilton 
bie me” 16 A.2d 671, 142 Pa.Super. 


me eb 4. 

- -*Pa.Com.P!, Where upon a petition to 
strike off a judgment it appears that it 
is based upon matters outside the rec- 
ord the court will consider the petition 
‘as one to open the judgment and pro- 
eeed accordingly.—Siddall v. Burke, 30 
Del. 47. 

Pa.Com.Pl. A plaintiff is not entitled 
to require security from a judgment 
debtor for the payment of the judg- 
ment upon the judgment debtor filing 
a petition to open judgment.—Marine 
Finance Co. v. Hern 23 Erie 237, 


: § 548 
¢ Cal.App. A motion to set aside a de- 
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fault judgment obtained on a_cross- 
complaint was not fatally defective be- 
cause it specified the mistake, inad- 

vertence, surprise, and excusable neg- 

lect of counsel of plaintiff, rather than 

of plaintiff, since an attorney is agent 

of his client, and neglect of the agent 

is the neglect of his principal. Code 

Civ.Proc. § 473.—Hicks v. Sanders, 104 

P.2d 549. 

§ 550 


Alaska. In order to authorize setting 
aside judgment for plaintiff on ground 
that judgment was taken against de- 
fendant tnrough his mistake, inadvert- 
ence, surprise, or excusable neglect, 
there must be a showing that defend- 
ant’s failure to appear resulted from 
mistake, inadvertence, surprise, or ex- 
cusable neglect, and that defendant had 
a vood defense. Comp.Laws 1933, 
ook Nina a v. Imlach, 9 Alaska 


Wyo. The statute providing that 
judgment shall not be vacated until it 
is adjudged that there is a valid de- 
fense to the action in which the judg- 
ment was rendered, or if the plaintiff 
seeks its vacation that there is a valid 
cause of action, was intended to pre- 
vent the opening of a judgment if it 
would be useless to do so. Rev.St. 
1931, § 89-2307.—Bales v. Brome, 105 
P.2d 568. 


§ 557 

D.C.Fla. Where surety sought to be 
relieved of liability under a judgment 
entered against her on appearance 
bond on ground that judgment of 
Florida court in proceeding to remove 
disabilities of married woman was in- 
effectual to constitute surety a free 
dealer so as to impose upon her obli- 
gation of a feme sole, cosurety was a 
“necessary party” in order that it 
might be determined whether surety 
was de facto free dealer. or a de jure 
free dealer, or whether she was estop- 
ped to take advantage of her own 
failure to publish final decree ordered 
by state court, or whether surety’s 
failure to comply with requirement of 
the decree would render the decree of 
emancipation void or voidable. Comp. 
Gen.Laws Fla.1927, §§ 5024-5027.—U. 
S. v. Peacock, 34 F.Supp. 557. 

Tex. The parties to judgment must 
be made parties to proceedings to va- 
cate and set aside judgment, and unless 
that is done, the attack thereon is 
“collateral attack.’’—Hartel v. Dishman, 
145 S.W.2d 865, 135 Tex. 600, revers- 
ing 116 S.W.2d 891. 


Tex.Civ.App. The parties to judg- 
ment must be made parties to pro- 
ceeding to vacate and set aside judg- 
ment, and, unless that is done, the at- 
tack thereon is a “collateral attack.’— 
Wixom v. Bowers, 152 S.W.2d 896, er- 
ror refused. 


§ 558 

Alaska. Where petition, seeking va- 
eation of judgment, alleged that plain- 
tiff, knowing that defendant was dead, 
brought action against him and took 
judgment, and that petitioner was wid- 
ow of the defendant whose interest in 
mining claim had descended to peti- 
tioner, the petition showed the petition- 
er to be a party interested and enti- 
tled to attack the judgment, although 
she was not a party of record in the 
original action, since if alleged facts 
were true, the judgment was void and 
could be attacked either directly or col- 
laterally by any one, and especially by 
an interested party.—Smith v. Coucher, 
9 Alaska 730. 


Ga. One not a party to a judgment 
eannot on mere motion procure the 
judgment to be set aside.—Ingram & 
Le Grand Lumber Co. v. Burgin Lum- 
ber Co., 13 8.B.2d 370, 191 Ga. 584. 


In action where a motion or petition 
was filed asking that verdict and judg- 
ment be set aside and that petitioners 
be allowed to intervene in action, a 
detourrer pointing out that petitioners 
were not parties to judgment and 
that there was no process or prayer 
therefor with respect to petition should 
have been sustained. Code 1938, § 81- 
1313.—_Ingram & Le Grand Lumber 
Co. v. Burgin Lumber Co., 18 S8.H.2d 
370, 191 Ga. 584. 


" 


stituting action on note insured Db. 
United States, assigned all payee’s © 
right, title, and interest in note to 
United States, defendant moved for 
summary judgment against payee, pay- 
ee defaulted on motion, and summary 
judgment was granted dismissing com- 
plaint on merits, the United States was 
not entitled to have the judgment 
vacated and to be substituted as party 
plaintiff. Civil Practice Act, § 838; i 
12° U.S.C.A: § 


1702 et seq.—Central 
Nat. Bank of Yonkers y. Richmond, 22 
N.Y.S8.2d 747, 175 Mise. 425. 

§ 564 

Alaska. Where petition was filed to 
vacate judgment on ground that plain- 
tiff, knowing that defendant was dead, 
brought action against him and took 
judgment, order to show cause issued 
by court requiring plaintiff to appear 
and to show cause, if any, why judg- 
ment should not be vacated was not ; 
void because issued without notice.— 
Smith v. Coucher, 9 Alaska 730. 

Cal. Trial court is without power to 
set aside an order involving judicial 
action and regularly made, and enter 
another and different order without 
notice to the adverse party.—Harth v. 
Ten Hyck, 108 P.2d 675, 16 Cal.2d 829. 

Iil.App. A court cannot vacate or 

modify in substance a prior legal order 
of court without notice to interested 
parties. Smith-Hurd Stats. ec. 110, § 
174.—Schmahl v. Aurora Nat. Bank, 35 
N.H.2d 689, 311 Ill.App. 228. 
_ Ind. An application to vacate a 
judgment, after term at which it was 
entered, may not be entertained with- 
out notice to adverse parties. Burns’ 
Ann.St. §§ 2-2605, 2-2608.—Zimmer- 
man v. Zumpfe, 33 N.W.2d 102. 


§ 567 

Ky. On direct attack on judgment, 
the record of proceedings in which 
judgment was rendered need not af- 
firmatively show the contested fact of 
issuing of a summons in the proceed- 
ings and its service upon party to be 
affected, when it is alleged that there 
was such a summons and its service at 
time judgment was rendered but that 
it has become lost from papers and 
that clerk of trial court failed to make 


any record of summons and service in 


book containing record of proceedings. 
—Commonwealth ex rel. Love y. Reyn- 
olds, 146 S.W.2d 41, 284 Ky. 809. 

Pa.Com.Pl. Where judgment entered 
on bailment lease, and petition to open, 
averring that no such property as de- 
scribed had been leased by plaintiff to 
defendants, and responsive answer filed, 
denying all material facts of petition, 
burden of proof thus thrust upon de- 
fendants. When latter submit no depo- 
sitions to sustain averments, rule dis- 
charged.—Landau Bros. v. McIntosh, 35 
Luz.L.Reg.Rep. ; 

Wis. Burden is on movant to show 
affirmatively that notice of judgment 
was received less than one year from 
time of entry of order deciding motion 
to vacate the judgment. St.1939, § 
269.46(1).—Harris v. Golliner, 294 N. 
W. 9,°235 Wis. 572. 

Wis. In proceeding to vacate a 
judgment, no intendments ean be in- 
dulged to establish the time of dis- 
covery of entry of judgment except 
such as are shown by the record. St. 
1939, § 269.46(1).—Harris y. Golliner, 
294 N.W. 9, 235 Wis. 572. 


§ 570 

Cal.App. Affidavit by trial counsel 
for a defendant that, upon receiving 
court’s announcement of decision for 
defendants, findings of fact and conclu- 
sions and judgment were drafted and 
transmitted to principal counsel, who 
became ill and later died without hav- 
ing filed them, that a year later when 
proposed findings of fact, conclusions 
of law, and judgment contrary to 
announced decision of court were 
served upon affiant, affiant tried to lo- 
cate defendant but was unable to do so, 
and that judge was notified that pro- 
posed findings, conclusions, and judg- 
ment did not conform to judgment 
announced by court, showed “neglect” 
but not neglect sufficient to support 


a ye ee ee ee a 


fact, conclusions of law, and judgment 
for plaintiff, affidavit of defendant that 
court had announced a decision for 
defendants and that counsel informed 
defendant that there was nothing fur- 
ther to be done, that defendant paid 
counsel his fee, and more than a year 
later ‘defendant ascertained for first 
time that judgment had been signed 
for plaintiff, that defendant’s counsel 
had died without having findings of 
fact, conclusions of law, and judgment 
in conformity with court’s announced 
decision signed or filed, showed that 
defendant was mistaken or 


ize setting aside findings of fact, con- 

clusions of law, and judgment for 

plaintiff. Code Civ.Proc. §§ 473, 632, 

633.—Bastajian v. Bronm» 113 P.2d 454. 
1 


Ill.App. Where affidavits submitting 
new matter are filed in support of de- 
fendant’s motion to vacate summary 
judgment for plaintiff, plaintiff should 
be given an opportunity to reply to 
such affidavits. Smith-Hurd Stats. ec. 
110, §§ 181, 259.15.—Gliwa v. Washing- 
ton Polish Loan & Building Ass’n, 34 
N.E.2d 736, 310 I1l.App. 465. 


§ 572 

Pa.Com.Pl. Since a copy of bank- 
ruptey proceedings has not been made 
a part of this record, and knowledge 
thereof has been denied by the plain- 
tiff, the Court cannot give considera- 
tion to them in this proceeding.—Kines 
vy. Grossman, 51 Dauph. , 

Pa.Com.Pl. Where a petition is filed 
to open a judgment, alleging that the 
signature of one of the defendants to 
the lease is not the signature of the 
defendant, that the defendant never at 
any time signed said lease, and where 
answer is made thereto denying the 
allegation and setting forth that the 
defendant did sign said lease in the 
presence of the plaintiff and a Jus- 
tice of the Peace, and where upon tak- 
ing of depositions, the evidence ad- 
duced by the defendant was to the ef- 
fect that she did not sign the lease in 
question, and where the plaintiff to 
counteract this evidence, offers to show 
that fhe name of the defendant, Cath- 
erine Yurgene was signed to the lease 
by the Justice of the Peace at her sug- 
gestion, held, that the offer was at vari- 
ance with the allegation contained in 
the answer, and judgment opened and 
defendant Catherine Yurgene let into a 
defense.—Austra v. Yurgenc, 8 Sch.Reg. 


8 573 

La.App. Judgment against plaintiff 
would not be set aside on ground that 
plaintiff was a non-resident of the 
state when he was sued and judgment 
rendered, in absence of proof to sup- 
port such ground, particularly where 
there was affirmative proof in record to 
show that plaintiff claimed residence in 
the parish in judicial proceedings and 
in notarial acts before and after suit 
was brought against him.—Smith v. 
Crescent Chevrolet Co., 1 So.2d 421. 

Pa.Com.Pl. To open a judgment there 
must be more thun a mere conflict of 
evidence; it is not a case of oath 
against oath, but there should be such 
credible evidence that a chancellor in 
forming his deliberate judgment is im- 
pressed with the fact that the ends of 
justice would be met by opening the 
judgment and submitting the matter to 
a jury.—Kines y. Grossman, 51 Dauph. 

8 


The depositions, in the instant case, 
do not meet the test necessary to war- 
rant the opening of this judgment.— 
Kines v. Grossman, 51 Dauph. 58. 

Pa.Com.Pl. Where defense to second 
of two notes given for the same debt 
was that signature was forged, but cir- 
cumstances proved that the note was 
renewal drawn by well known attor- 


ment discharged.—Dinicuola v. Agresta, 


misin- - 
formed, but was insufficient to author- 


PSA a resen e of two. sub- 
scribing witnesses, rule to open judg- 


384 Luz.L.Reg.Rep. 204. 
576 


N.J. Where petitioner sought to va- 
cate a decree affirmed by Court of Hr- 
rors and Appeals, in nroceeding to 
remove cloud on title, on ground that 
sale of premises by city was not con- 
firmed by resolution of governing body 
of city, and deed from city and resolu- 
tion confirming sale were before Court 
of Chancery and Court of Errors and 
Appeals on appeal, and regularity of 
confirmation of sale was ascertainable 
at time of final hearing, petitioner hav- 
ing failed to ascertain alleged irregu- 
larity on final hearing was “‘estopped”’ 
from claiming that proceedings were 
irregular.—Pamrapau Corporation Vv. 
City of Bayonne, 19 A.2d 877, 129 N.J. 
Eq. 586, affirming 17 A.2d 544, 129 
N.J.Eq. 3, denying motion 8 A.2d 835, 
126 N.J.Eq. 479, motion denied 8 A.2d 
908, 126 N.J.Eq. 478, affirmed 12 A.2d 
860, 127 N.J.Eq. 340. 

N.J.Ch. Where petitioner sought to 
vacate a decree affirmed by the Court 
of HWrrors and Appeals, in proceeding 
to remove cloud on title, on ground 
that sale of premises by city was not 
confirmed by resolution of governing 
body of city, and deed from city and 
resolution confirming sale were before 
Court of Chancery and Court of Errors 
and Appeals on appeal, and regularity 
of confirmation of sale was ascertain- 
able at time of final hearing, petitioner 
having failed to ascertain alleged ir- 
regularity on final hearing was ‘“es- 
topped” from claiming that proceedings 
were irregular.—Pamrapau Corporation 
v. City of Bayonne, 17 A.2d 544, 129 
N.J.Eq. 3, denying motions 8 A.2d 835, 
126 N.J.Eq. 479. motion denied 8 A.2d 
908, 126 N.J.Eq. 478, affirmed 12 A. 
as a 127 N.J.Eq. 340, affirmed 19 A. 


5) 

Alaska. For purpose of determining 
motion to dismiss petition to vacate 
judgment, allegation of petition that 
plaintiff, knowing that defendant was 
dead, brought action against him and 
took judgment was considered as true. 
—Smith v. Coucher, 9 Alaska 730. 

Cal.App. On motion to vacate a 
judgment, the knowledge of trial court 
can be a controlling factor where cor- 
rections, amendments, and other 
changes are required to the end that 
the court’s orders, judgments, and de- 
erees may truly speak the court’s de- 
termination, but if the evidence estab- 
lishes without eontradiction 
court’s declarations in the order vacat- 
ing and setting aside findings of fact 
and conclusions of law and judgment 
are not only unsupported by the evi- 
dence, but are contrary to the evidence, 
the declared knowledge of the court be- 
comes only its unsupported ‘conclu- 
Ee pant eee v. Brown, 113 P.2d 

N.Y.Sup. Where defendant corpora- 
tion moved to vacate judgment for 
plaintiff on ground that judgment was 
rendered without service of process, and 
there was conflict in affidavit regarding 
whether defendant by its managing 
agent was in fact served, the question 
could not be determined except on oral 
hearing.—Gaines v. Bryant Park Bldg., 
28 N.Y.S.2d 215. 

Pa.Com.Pl. On a petition and rule to 
open a judgment entered by the ex- 
ecutrix of an estate on a note for $4,- 
000 against a daughter and son-in-law 
of the decedent, the depositions indi- 
eated, inter alia: that the defendants 
had borrowed the money from the de- 
cedent and given the note _ therefor, 
dated April 8, 1932; that beginning in 
1933 the decedent mnade his home with 
the defendants, and died in 1937; that 
the executrix found the note in the de- 
cedent’s safe deposit box; that a 
daughter and son of the defendants tes- 
tified that on the first Sunday of April, 
1936, in their presence, in the home of 
the defendants, the son-in-law paid the 
decedent the amount of the debt, 


that - 


ular book of account; the accoun 

dicated that the note and interest - 
been paid in full. The executrix’ 

positions indicated that the deced 
was not at the home of the defendants 
at the time specified as the date wh 
the note was paid. Held, that the 
positions show a case which is st 
cient to be submitted to a jur 
Trump y. Barr, 48 Dauph. 455. — 

§ 580 


_ Ga. A motion to set aside and va 
judgment cannot be determined by a 
fixed rule, but depends upon cire 
stances of the case, and exercise | 
power to vacate judgment rendered 9 om 
ing the term will not be controlled o 
review unless abused.—Deen y. Ba? 
State Bank, 15 S.H.2d 194. } 
Il.App. ‘The allowance of motion 
vacate summary judgment is ordinar 
within discretion of trial court. Sm 
Hurd Stats. c. 110, §§ 181, 259.15.— 
wa v. Washington Polish Loan & B 
ing Ass’n, 34 N.H.2d 736, 310 Ill 


. Py @ 
N.J.Dept.Labor. An application 7 
open or vacate a judgment is an ap- 
peal to equitable powers of the court, 
addressed to discretion of the court, 
is to be disposed of upon equitab 
principles, so as to do justice to all 
sons concerned.—Davis v. City of Nev 
ark, 17 A.2d 305, 19 N.J.Mise. 85. 
N.Y.App.Div. Whether Supren 
Court shall exercise its inherent 
er to open judgments in the interes 
of justice is a matter of ‘judicial « 
cretion” which, however, is not a ma 
ter of unlimited power but must } 
guided by legal and equitable pr 
ee ee v. New York fe 
ns. 0. «Y.S.2 Deis 
Div. 419: Mek ADDS 
_N.D. A motion to open or vacate 
judgment is addressed to the sound, 
gal discretion of the trial court.—Sn 
v. Smith, 299 N.W. 693 A 


a 


583 Dey 

Pa.Super. The opening of a jud; 
ment is within the discretion of ¢ 
lower court and will not be ordered 
unless it appears that there is a me 
torious defense.—Commonwealth y. M: 
honingtown Ry. Men’s Club, 14 A 
abe aoe Pa Snr 413. a 
Pa.Super. Where the Pennsyly. a 
Liquor Control Board revoked a heen 
dispenser license and forfeited licen: 
bond not for violation of the law in 
effect when license was issued a. 
bond was filed but for violations of 
statute enacted thereafter, licensee had 
a meritorious defense to board’s action 
in forfeiting bond, and judgment con- 
fessed thereon by warrant of attorney 
should have been opened on corporate — 


surety’s Ha a Act May 3, 1938, ae 
18, 1935, 


18, as amended by Act July ~ 
, Pi, 1217, 47 PS. § iooa. ‘ 
—Commonwealth v. Cohen 20d . 
140 Pa.Super. 361. ; aCe 
8 586 Phe 
Md. In striking out or opening a ~ 
judgment on motion of judgment debt- 
or, a court of law exercises quasi — 
equitable jurisdiction and has power 
to surround the relief with precaution- 
ary conditions.—Pioneer Oil Heat y. 
Brown, 16 A.2d 880. f 
§ 594 ~ 
Tex.Civ.App. In setting aside a judg- 
ment obtained by one party litigant 
upon motion filed by other party at 
same term of court at which judgment 
was taken, the court would provide 
that action in setting aside judgment 
should not prejudice rights of the par- 
ties upon a trial of the merits.—South 
Texas Life Ins. Co. v. Danhaus, 146 S. 
W.2d 1098. 
Tex.Civ.App. A judgment of dis- 
missal because of plaintiff’s failure to 
file his bond for costs was a “final 


<=, 5 > LSet 2 ee Se 
 ieay eiadacs 
— -§ 598 


judgment,” and put an end to the 
suit until it was properly set aside, 
and docket entry was insufficient to 
do that, as it required an order of 
the court entered of record in the 
minutes as prescribed by statute. 
Rev.St.1925, art. 2291.—Witty v. Rose, 
148 S.W.2d 962, error dismissed. 
§ 598 

Mo.App. In surviving husband’s pro- 
- .eeedings in probate court for order de- 
- claring securities held by deceased wife 
to be a trust for husband’s benefit 
where probate court entered judgment 
that securities belonged to husband, to 
whom securities were turned over, and 
thereafter properly set aside such judg- 
ment, and husband died during penden- 
ey of proceedings, requiring husband’s 
estate to make restitution of securities 
to wife’s estate was not error, although 
there was no evidence that administra- 


ain’s Bstate, 152 S.W.2d 696, 
ferred 146 S.W.2d 597.° 


¥ § 599 
Il.App. Where the trial court, on 
defendant’s motion, vaeated a default 
- judgment against defendant, and _ per- 
- mitted plaintiff to file an amended com- 

plaint, ordered defendant to answer, 
and thereafter proceeded to try the 
cause on its merits, any objections 
which might have been made to action 
taken on the pleadings before the hear- 
g on the merits were ‘‘waived”’ by 
subsequent trial, and plaintiff was 
stopped’ from questioning the rul- 
gs made by the trial court on_ the 
preliminary motions.—Thomas y. Mel- 
med, 33 N.H.2d 919, 310 Ill App. 262. 
‘Bes 4 601 
Fla. Newly discovered evidence upon 
sues already heard and determined, 
or facts newly arising after judgment, 
are not ground for relief on writ of 
‘ror coram nobis.—Baker v. Peavy- 
the Tilson Lumber Co., 200 So. 528. 

_ Tfacts which were in issue and adju- 
licated upon the trial cannot be retried 
writ of error coram nobis, although 
; may be shown that the party apply- 
jing for such writ will be able to pro- 

duce most convincing evidence which 
‘was not available at time of trial to 
support issues made by the pleadings. 
—Baker v. Peavy-Wilson Lumber Co., 
00 So. 528. 


Where defendant was unable to offer 
eonvincing proof of pleas that particu- 
erson was living and _ reviewing 
urt directed judgment to be entered 
or plaintiff, defendant would not be 
granted leave to file in trial court a 
petition for writ of error coram nobis 
o review the judgment, notwithstand- 
g showing that such person was ac- 
ally located and produced.—Baker vy. 
Peavy-Wilson Lumber Co., 200 So. 528. 
- Ii App. Under statute abolishing 
the,writ of error coram nobis and au- 
_thorizing the court on motion in writ- 
ing to correct errors in fact within 
five years after rendition of judgment, 
a motion to correct errors should not 
only point out the errors of fact com- 
mitted, but should affirmatively show 
in the prayer for relief, in what way 
those errors could be_ corrected. 
Smith-Hurd Stats. c.. 110, § 196.— 
Dressor vy. Baldwin, 32 N.E.2d 959, 309 
I.App. 182. 
Mo.App. A writ of error coram no- 
bis is based on matters dehors the 
record, and will lie if such matters or 
facts were unknown or could not have 
> been known with diligence and, if 
known, would or should have pre- 

-. vented the judgment.—Jeffrey v. Kelly, 
— 146 S.W.2d 850. 

: The record itself cannot be impeached 
ss by proceedings in the nature of a_ writ 
; of error coram nobis.—Jeffrey v. Kelly, 

146 S.W.2d 850. 
The court did not abuse its discretion 

; in denying a motion to set aside a de- 
¢ fault judgment, treated as a writ of 
ah 


& 


error coram nobis, where defendant 
> complained that neither the amended 
% petition nor written notice thereof was 
served on him, in view of evidence 
Py that defendant was told on the preced- 
ing day by plaintiff’s attorney that he 


‘ et ce 
: ‘ iG i 
intended to file an amended peti 
Jeffrey v. Kelly, 146 S.W.2d 850. 
“Mo.App. The writ of error ‘‘coram 
nobis”’ i 
judgment by the same court which 
rendered it, with respect to some er- 
ror of fact affecting the validity and 
regularity of the judgment, and the 
writ is used to obtain a review by 
the court of its own judgment as dis- 
tinguished from a review by an ap- 
pellate court.—Townsend_ vy. Boat- 
men’s Nat. Bank, 148 S.W.2d 85. _ 

A writ of error “coram nobis” lies 
to review a judgment for error of 
fact as distinguished from error of 
law, and does not lie for defenses 
available at the trial—Townsend Vv. 
Boatmen’s Nat. Bank, 148 S,W.2d 85. 

A writ of error ‘“coram nobis’ lies 
for error of fact which does not ap- 
pear on the face of the record, 
which was unknown to the court, and 
which, if it had been known, would 
have prevented rendition and entry 
of the judgment.—Townsend v. Boat- 
men’s Nat. Bank, 148 S.W.2d_ 85. 

On writ of error coram nobis, the 
court will not look into the cause of 
action on which the judgment was 
rendered, or consider any facts which 
were in issue and adjudicated or 
which might have been presented to 
the court, on the trial of the cause.— 
Townsend vy. Boatmen’s Nat. Bank, 
148 S.W.2d 85. ‘ 

The writ of error “coram nobis” 
lies not for some unknown fact going 
to the merits of the cause, but for 
some unknown fact going to the right 
of the court to proceed, and which 
defeats the power of the court to at- 
tain a-valid result in the proceeding. 
—Townsend v. Boatmen’s Nat. Bank, 
148 S.W.2d 85. 

A writ of error “coram nobis’ lies 
to vacate or correct judgments ob- 
tained against minors, married wom- 
en, slaves, deceased persons, or insane 
persons, or on unauthorized appearance 
of counsel.—Townsend v. Boatmen’s 
Nat. Bank, 148 S.W.2d 85. 

Fraud is not an essential to writ 
of error coram nobis.—Townsend vy. 
Boatmen’s Nat. Bank, 148 S.W.2d 85. 

Trial court on writ of error “coram 
nobis” to vacate judgment taxing costs 
against plaintiffs in will contest, in so 
far as the judgment affected one of 
those named as plaintiff, properly set 
aside the judgment, where his name 
was inserted as a plaintiff without his 
knowledge or consent, and he did not 
participate in the suit or know that 
he was named as a party until judg- 
ment for costs had been rendered 
against him, and until shortly before 
filing of the motion in the nature of 
a writ of error coram nobis.—Town- 
send v. Boatmen’s Nat. Bank, 148 §S. 
W.2d 85. 

§ 603 


Il. At common law, and in Illinois 
prior to enactment of Civil Practice 
Act, a motion in nature of a writ of 
error coram nobis could be employed 
only as to judgments at law.+Frank vy. 
Salomon, 34 N.E.2d 424, 376 Ill. 439, 
reversing HWrank vy. Newburger, 29 N.Q. 
2d 301, 306 Ill.App. 582. 

The provision of Civil Practice Act 
providing for statutory motion, in lieu 
of writ of error coram nobis, to correct 
errors of fact in judicial records, is not 
applicable to chancery proceedings. 
Smith-Hurd Stats. c. 110, § 196.—Frank 
v. Salomon, 34 N.H.2d 424, 376 Ill. 439, 
reversing Krank vy. Newburger, 29 N.H. 
2d 301, 306 Ill.App. 582. 

The defendants, in mortgage foreclo- 
sure suit, were not entitled to-—have 
decree vacated upon motion under pro- 
vision of Civil Practice Act providing 
for statutory motion, in lieu of writ of 
error coram nobis, to correct errors of 


fact in judicial records, but rather de-- 


fendants’ remedy was by bill of review. 
Smith-Hurd Stats. ec. 110, § 196.—Frank 
v. Salomon, 34 N.H.2d 424, 376 Ill. 439, 
reversing Frank v. Newburger, 29 N.H. 
2d 301, 306 IlLApp. 582. 


§ 605 
Fla. The function of “writ of error 
coram nobis” is to bring to court’s 
attention for correction some matter of 


‘a 
record, ky 

1 or counsel at trial, 
lies to obtain a review of a 


ass 


1d 1 ha on 
vented rendition of judgment sought to — 
be reviewed, if known and properly pre- 
sented.—Cole v. Walker Fertilizer Co., | 
oe Use and Benefit of Walker, 1 So.2d 


§ 612 ; 4 

Ill. App. Where aiter confirmation of 
special commissioner’s report of sale 
of mortgaged property and distribution 
and issuance of a master’s deed, mort- 
gagor’s attorneys of record were noti- 
fied that receiver appointed to take 
charge of the mortgaged property, aft- 
er expiration of redemption period, 
would present his final account and re- 
ceiver presented his final account and 
was discharged, a motion in nature 
of writ of error coram nobis would not 
lie to vacate order discharging re- i 
ceiver on ground that receiver fraudu- 


.lently concealed from court the insti- 


tution of action against him by mort- 
gagor for injuries and that receiver 
failed to give mortgagor proper notice 
of proceeding for discharge. Smith- 
Hurd Stats. ¢. 110, § 196.—O’Connell 
v. Jacobs, 30 N.H.2d 136, 307 Ill.App. 


245. 
§ 613 

Fla, A writ of error coram nobis 
will not issue to review and consider 
evidence discovered or learned, since 
trial of cause and entry of final judg- 
ment on issues presented.—Cole v. 
Walker Fertilizer Co., for Use and Ben- 
efit of Walker, 1 So.2d 864. 

A writ of error coram nobis will not 
lie to permit review of a judgment be- 
cause of subsequently discovered evi- 
dence.—Cole v. Walker Fertilizer Co., 
aah Use and Benefit of Walker, 1 So.2d 


In death action by corporation for use 
and benefit of deceased’s alleged wid- 
ow, trial court’s order, overruling and 
denying defendants’ petition for writ 
of error coram nobis to review judg- 
ment on jury’s verdict for plaintiff on 
ground of newly discovered evidence 
that use plaintiff was not deceased’s 
widow, held not abuse of court’s dis- 
cretion.—Cole v. Walker Fertilizer Co., 
eae Use and Benefit of Walker, 1 So.2d 


§ 617 
Fla. The question of granting writ 
of error coram nobis rests in sound 
discretion of trial court, whose judg- 
ment will not be reversed by Supreme 
Court, unless clear abuse of discretion 
is shown.—Cole v. Walker Fertilizer 
Co., for Use and Benefit of Walker, 1 

So.2d 864, 
628 


§ 

Mo.App. Where default judgment 
was obtained against defendant in ac- 
tion on note prior to his decease and 
action was not revived in name of ad- 
ministratrix, and no further steps were 
taken in action until a year and seven 
months had elapsed, and motion in 
nature of writ of coram nobis was filed 
by administratrix, writ of coram nobis 
did not empower the court to reinstate 
original cause of action, since the mo- 
tion was a new proceeding, and not a 
revival of original action. Mo.St.Ann, 
§ 187, p. 117.—Bank of Skidmore vy. 
Bartram, 142 S.W.2d 657. 


§ 630 

Ind. Where a party has been sery- 
ed with summons and appears and 
is afterwards erroneously defaulted, 
judgment is merely erroneous, but 
unless there has been a motion to 
set aside default, the error is not 
available in an action to review judg- 
ment or on appeal. Burns’ Ann.St. § 
2-2604 et seq.—Calumet Teaming & 
Trucking Co. v. Young, 33 N.B.2d 109. 
Rehearing denied 33 N.H.2d 583. 

Ind. An action to review a judgment 
for error committed at trial presents 
same question to reviewing trial court 
that might be presented to Supreme 
Court or Appellate Court upon an ap- 
peal.—Calumet Teaming & Trucking Co. 
v. young, 33 N.H.2d 588, denying re- 
hearing 33 N.H.2d 109. 

An action to review for new matter 
discovered after rendition of original 
judgment is of a different eharacter 
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than an action to review a judgment for 
error committed at the trial, and is 
dnuch like a coram nobis proceeding ; 
however, on appeal from a judgment in 
either action, the judgment will be re- 
versed upon a showing of prejudicial 
error.—Calumet Teaming & Trucking 
Co. v. Young 33 N.H.2d 583, denying 
rehearing 33 N.H.2d 109. 

Ind.App. A party must ask relief 
from judgment and rulings of the 
court complained of in original action 
and during trial before he is enti- 
tled to appeal or review, in all rul- 
ings constituting proper reason for 
new trial.—Hilts v. Henderlong Lum- 
ber Co., 33 N.H.2d 378. 

An alleged insufficiency of facts 
pleaded and proved to constitute a 
defense could not be presented on ap- 
peal or by proceeding to review judg- 
ment for defendants where such alleg- 
ed error was not called to attention 
of trial court by motion for_a new 
trial—Hilts v. Henderlong Lumber 
Co., 33 N.E.2d 373. 

Tex.Com.App. Plaintiff, who sought 
reinstatement of an action dismissed 
by the court for want of prosecution, 
as a supplicant in equity, owed the 
equitable duty to defendants, as well 
as an absolute duty to the court, to do 
nothing in prosecution of the case for 
reinstatement to impede the processes 
of the court.—Ruland vy. Ley, 144 S.W. 


2d 883, reversing Ley vy. Ruland, 123 
S.W.2d 390. 
Evidence, which showed no excuse 


for delay of 110 days after discovery 
of dismissal of action for want of 
prosecution before filing suit to rein- 
state such action, failed to establish the 
diligence on plaintiff's part necessary 
to entitle plaintiff to the relief sought 
and therefore reinstatement of the ac- 
tion was denied.—Ruland vy. Ley, 144 S. 
W.2d 883, reversing Ley v. Ruland, 123 
S.W.2d 390. 

Under the statute which prescribes 
a four-year period of limitations as to 
actions not otherwise limited, a plain- 
tiff, who did not discover until after 
expiration of term of court the dis- 
missal of his action for want of pros- 
ecution, did not have an absolute right 
to maintain a bill of review for the 
reinstatement of such action at any 
time within four years after entry of 
dismissal. Rev.St.1925. art. §529.— 
Ruland v. Ley, 144 S.W.2d 883, revers- 
ing Ley v. Ruland, 123 S.W.2d 390. 


Tex.Civ.App. Where, in action of 
trespass to try title, court admitted in 
evidence a deed offered by defendants 
to show that plaintiffs did not have 
title but deed had been excluded on 
defendants’ cbjection in prior action of 
trespass to try title brought by an- 
other plaintiff, action of trial court in 
refusing to permit plaintiff in the prior 
action to intervene in the present ac- 
tion and to file bill of review to review 
decision in prior action was not error. 
—Jones v. Lockhart, 144 S.W.2d 426, 
error dismissed, judgment correct. 


§ 631 

Ill. The defendants, in mortgage 
foreclosure suit, were not entitled to 
have decree vacated upon motion under 
provision of Civil Practice Act provid- 
ing for statutory motion, in lieu of writ 
of error coram nobis, to correct errors 
of fact in judicial records, but rather 
defendants’ remedy was by bill of re- 
view. Smith-Hurd Stats. c. 110, § 196. 
—Frank v. Salomon, 34 N.E.2d 424, 376 
Ill. 439, reversing Frank v. Newburger, 
29 N.E.2d 301, 306 Ill.App. 582. 

Il. A Broce ne to quiet title, to 
strike purported ecree of partition 
from files, to vacate conveyances under 
partition sale, and for accounting, was 
not subject to dismissal as amounting 
to a “bill of review’ where record 
showed conclusively that no final de- 
erees were ever entered by trial court 
in the partition suit.—Miller v. Miller, 
385 N.E.2d 62, 376 Ill. 628. 

YTex.Civ.App. The statutory  provi- 
sion that any person interested in the 
estate of a decedent or ward may have 
the proceedings of the county court re- 
vised and corrected at any time within 
two years after such proceedings were 
had, and not afterward, concerns only 
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writs of certiorari and does not apply 
to a bill of review filed under statute 
providing that any person interested 
may by a bill of review. filed in the 
court in which the proceedings were 
had, have any decision, order or judg- 
ment rendered by the court in guard- 
ianship proceedings corrected on show- 
ing error therein. Vernon’s Ann.Civ.St. 
arts. 932, 4328.—Parmley v, Parmley, 
149 S.W.2d 647, error refused. 
§ 632 


Il.App. Final decrees may be im- 
peached, vacated, or set aside only by 
one of well-recognized methods of pro- 
cedure, known as bills of review or 
bills in the nature of bills of review, 
unless jurisdiction is specifically re- 
served with the decree to modify its 
provisions, and such proceedings fall 
within classifications of newly discover- 
ed evidence, fraud in procuring the 
decree, and errors apparent upon the 
face of the record. Smith-Hurd Stats. 
ce. 77, §§ 82-85.—Trupp v. First Engle- 
wood State Bank of Chicago, 30 N.W.2d 
198, 307 Ill.App. 258. 

Il.App. Where Supreme Court af- 
firmed decision that former partner 
had not established a trust in favor 
of the partnership in three parcels 
to which other partner’s wife held 
title, on ground that wife had paid 
a substantial consideration, but that 
other partner and wife had not met 
burden of showing that sale of fourth 
parcel to wife was bona fide, stating 
that evidence of payments by wife 
was “not clear either as to the 
amount, time, or purpose’, and other 
partner subsequently, after undisput- 
ed diligence, found wife’s. cleared 
check to partnership for fourth parcel, 
other partner and wife were entitled 
to maintain bill to review the former 
decree on ground of ‘newly discovered 
evidence’’.— Haffenberg v. Grossberg, 
32 N.E.2d 940, 309 Ill.App. 60. 

Where showing is made that newly 
discovered evidence is of decisive im- 
portance and not merely cumulative, 
leave to file bill of review because 
of newly discovered evidence should 
be granted, especially where no an- 
swer or counter affidavits are filed.— 
Haffenberg v. Grossberg, 32 N.E.2d 
940, 309 LiL App. 60. 


Tex.Civ.App. Where a part of judg- 
ment rendered by court was not cor- 
rectly entered or was omitted, the court 
may, after term time and after giving 
notice, correct judgment by an order 
nunc pro tune, but if a change is sought 
in judgment as rendered, a direct action 
must be brought for that purpose.— 
Kveton v. Farmers Royalty Holding 
Co., 149 S.W.2d 998. 


™ex.Civ.App. The only ground for a 
court of equity setting aside a final 
judgment by a bill of review is by 
showing that party against whom judg- 
ment was rendered was prevented from 


making out his case by fraud, accident,’ 


or wrongful act of other party, un- 
mixed with any fault or negligence of 
his own.—Brannen vy. City of Houston, 
153 S.W.2d 676, error refused. 

Failure of plaintiff, in personal in- 
jury action, to discover and allege 
jury’s misconduct in motion for new 
trial, did not authorize setting aside 
judgment on petition for review, where 
his failure to discover alleged miscon- 
duct was not chargeable to defendant, 
notwithstanding that plaintiff was not 
negligent in failing to sooner discover 
alleged misconduct.—Brannen y. City 
of Houston, 153 S.W.2d 676, error re- 
fused. 

§ 635 

Tex. A probate court has authority 
under bill of review to set aside its 
former orders, even though a sale of 
land in the meantime has been made 
under such orders. Vernon’s Ann.Ciy. 
St. art. 4328.—Jones v. Sun Oil Co., 
153 S.W.2d 571, reversing 145 S.W.2d 
615. 

A bill of review filed in probate court 
to set aside former orders of the court 
must be filed within the time prescribed 
by law. Vernon’s Ann.Civ.St. art, 4328. 
—Jones-—v. ‘Sun: Oil Co.,) 153° S/W.2d 
571, reversing 145 S.W.2d 615. 

The probate court had jurisdiction to 


§ 640 


entertain bill of review seeking to set 
aside orders previously entered in the 
probate court, appointing guardian for 
an estate of minors and authorizing 
and approving sale of certain land 
belonging to the minors, and on appeal 
the district court had jurisdiction to 
set aside the orders previously made by 
the probate court in the guardianship 
proceeding. Vernon’s Ann.Ciy.St. arts. 
4102, 4193 et seq., 4328.—Jones v. Sun 
Oil Co., 153 S.W.2d 571, reversing 145 
S.W.2d 615. 


§ 636 
IU. Where defendants in mortgage 
foreclosure suit waited almost four 
years after they knew about. foreclo- | 


sure decree before they filed suit in 
nature of bill of review, during such 
time large sums of money were ex- 
pended in development of property, de- 
fendants had knowledge of such ex- 
penditure and no excuse was offered 
for failure to file bill within a reasona- 
ble time after they had knowledge of 
foreclosure decree, defense of ‘laches’ 
must be sustained.—Koberlein vy, First 
Nat. Bank of St. Elmo, 34 N.E.2d 388, 
O66 st 11.2450), 

Tex.Civ.App. A bill of review to set 
aside certain orders of probate court in 
guardianship proecceding filed pursuant 
to statute providing for correction of 
decision, order, or judgment relating 
to guardianship proceedings is subject 
to limitation of four years. Vernon’s 
Ann.Civ.St. arts. 4328, 5529.—Parmley 
v. Parmley, 149 S.W.2d 647, error re- 
fused. 

In bill of review filed by former ward 
under statute permitting correction of 
any decision, order or judgment ren- 
dered in guardianship proceedings, for- 
mer guardian’s surety was authorized 
to defend suit, notwithstanding former 
guardian’s confession of justice of 
plaintiff’s claims. Vernon’s Ann.Civ.St. 
art. 4328.—Parmley v. Parmley, 149 S. 
W.2d 647, error refused. : 

8 640 

Ind. A complaint to review a judg- 
ment must show that proper objec- 
tions were reserved in. original pro- 
ceedings to save error subsequently 
sought to be corrected. Burns’ Ann. 
St. § 2-2604 et seq.—Calumet Teaming 
& Trucking Co. v. Young, 33 N.H.2d 
109, rehearing denied 33 N.H.2d 583. 


Ind.App. A complaint to review a 
judgment must show that proper ob- 
jections or’ exceptions were reserved. 
in original proceedings to save error 
subsequently sought to be corrected. 
—Wilts v. Henderlong Lumber Co., 33 
N.H.2d 3738. 


In action for review of judgment, 
complaint failing to allege that any 
proper exceptions were saved in trial 
of original action sufficient to present 
errors relied upon by plaintiff in ac- 
tion for review stated no cause of 
action.—Wilts v. Henderlong Lumber 
Co., 33 N.E.2d 378. , 

Tex.Civ.App. A bill of review to set 
aside a judgment rendered against de- 
fendants in ‘trespass to try title alieg- 
ing that defendants’ attorney aban- 
doned their defense and instructed op- 
posing counsel to take judgment as 
result of fraudulent misrepresentations 
and concealment of facts, and _ that 
there was good cause to believe that a 
different result would be obtained by 
a new trial, stated a good cause of ac- 
tion.—Harly v. Burns, 142 S.W.2d 260, 
error refused. 

Tex.Civ.App. In suit in nature of 
bill of review to enjoin execution of 
judgment obtained against plaintiff in 
action against him on note, on ground 
that the judgment was taken in viola- 
tion of stipulation between counsel, ap- 
proved by trial judge, that case should 
not*be tried without notice to plaintiff’s 
counsel, plaintiff, who alleged that he 
bad meritorious defenses to the action 
on note, was not required to allege that 
such defenses were pieaded in the an- 
swer to such action.—McAfee vy. Jeter 
& Townsend, 147 S.W.2d 884. 

In suit in nature of bill of review 
to enjoin execution of judgment obtain- 
ed against plaintiff in an action against 
him on a note, allegations were suf- 
ficient to show that, without fault of 
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plaintiff or his counsel, the action was 
tried in his absence and at a time when 
he did not know it would be tried and 
was warranted in believing that it 
would not be tried until he was noti- 
fied and given opportunity to present 
his defenses.—McAfee v. Jeter & Town- 
send, 147 S.W.2d 884. ‘ 

In suit in nature of bill of review to 
enjoin. execution of judgment obtained 
against plaintiff in an action against 

him on a note, proof of allegations 
that without fault of plaintiff or his 
attorney action was tried in plaintiff's 
absence and at a time when he was 
_ warranted in believing that it would 
not be tried until he was notified 
would entitle plaintiff to have judg- 
ment set aside and to trial of action 
upon its merits, if plaintiff alleged 
meritorious defense, regardless of 
whether defendant’s counsel in trying 
the action and taking judgment believ- 
ed that ample notice had been given 
to plaintiff’s attorney.—McAfee v. Jeter 
& Townsend, 147 S.W.2d 884. 
Jn suit in nature of bill of review to 
enjoin execution of judgment obtained 
against plaintiff in action against him 
on a note, on ground that it was taken 
in violation of stipulation between 
- counsel approved by trial judge, al- 
 Jegations that plaintiff was only surety 
f n the note, that the indebtedness evi- 
enced by note was indebtedness of 
ird party, and that transaction be- 
- tween third party and the defendants 
was completed before plaintiff signed 
the note as surety presented meritori- 
ous defense to the action on note, that 
the suretyship contract was without 
onsideration.—McAfee v. Jeter & 
fownsend, 147 S.W.2d 884. 
In suit in nature of bill of review to 
enjoin execution of judgment obtained 
against plaintiff in an action against 
him on a note on ground that judg- 
ment was taken in violation of stipula- 
tion between counsel, approved by trial 
judge, allegations that plaintiff was 
surety on the note and that the indebt- 
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several times extended and renewed 
without the plaintiff's knowledge or 
consent stated meritorious defense to 
Ps: action on the note—McAfee v. Jeter & 
: Townsend, 147 S.W.2d 884. 


ex.Civ.App. In bill of review by 
rmer ward filed under statute provid- 
ae for correction of decision, order, or 
judgment in guardianship proceedings, 
where eon alleged that plaintiff was 
then of age, petition was sufficient as 
espects ability of plaintiff to maintain 
suit. Vernon’s Ann.Civ.St. art. 4328.— 
Parmley v. Parmley, 149 S8.W.2d 647. 
Error refused. 


§ 645 
_ Yex.Com.App. In suit to reinstate an 
action which had been dismissed by 
the court for want of prosecution, the 
burden of proof was not upon defend- 
ants to establish affirmatively that they 
_ had been injured by plaintiff's delay in 
bringing the reinstatement suit.—Ru- 
land y. Ley, 144 S.W.2d 883, reversing 
Ley v. Ruland, 123 S.W.2d 390. 


_ In suit to reinstate an action which 
had been dismissed by the court for 
want of prosecution, burden was on 
plaintiff to show reasonable diligence 
in seeking reinstatement of the action 
as soon as plaintiff learned of the dis- 
- missal—Ruland v. Ley, 144 S.W.2d 
; | CA aaa Ley v. Ruland, 123 S.W. 


Wi Tex.Civ.App. Evidence sustained 
finding that defendants in trespass to 
try title, who were ignorant negroes, 
- were not guilty of “laches” in filing bill 
of review to set aside judgment en- 
tered against them without their 
knowledge, where they promptly 
a sought legal assistance on learning of 
the judgment.—Early vy. Burns, 142 S. 
W.2d 260, error refused. 
Evidence supported judgment for 
w plaintiffs who filed a bill of review 
to set aside a judgment entered against 
them in trespass to title case, on 
ground that their attorney had been 
fraudulently induced to consent to en- 
try of the judgment.—Early y. Burns, 
142 S.W.2d 260, error refused. 


edness of the principal debtor had been. 
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Ind. An action to review a judgment 
for error committed at trial, and review 
on appeal, are alternative remedies, and 
in either proceeding substantial error 
requires reversal of the judgment, and 
it is not necessary to show substantiel 
error plus. great injustice—Calumet 
Teaming & Trucking Co. v. Young, 33 
N.E.2d 583, denying rehearing 33 N.H. 
2d 109. f ; 

In either an action to review a judg- 
ment for error committed at trial, or 
on appeal, if it appears error was com- 
mitted, it will be presumed to have 
been prejudicial unless contrary is 
made to appear, and where a party’s 
substantial rights have been prejudiced 
he has not had a ‘‘fair trial,” and that 
is injustice enough to require a_ re- 
versalCalumet Teaming & Trucking 
Co. v. Young, 33 N.H.2d 583, denying 
rehearing 33 N.H.2d 109. ; 

Ind.App. A proceeding in review 
for error of law is in nature of ap- 
peal and is to be tried by record 
alone, the court which originally tried 
case sitting as an appellate court in 
the review, and the only errors, there- 
fore, which can be considered in re- 
view are such as might have been 
considered in appellate court, had 
case been appealed directly 


original 
Henderlong 


to such court.—Hilts v. 
Lumber Co., 33 N.W.2d 3738. 

Tex. Where an appeal is made from 
the county court to the district court 
involving proceedings in a bill of re- 
view, the jurisdiction of the district 
court is appellate, and the issues are 
limited in that court to the issues prop- 
erly raised in the county court. Ver- 
non’s Ann.Civ.St. art. 4328; Vernon’s 
Ann.St.Const. art. 5, § 8.—Jones y. Sun 
Oil Co., 153 S.W.2d 571, reversing 145 
S.W.2d 615. 


Where orders of probate court ap- 
pointing guardian and authorizing sale 
of land are annulled in suit in nature 
of a bill of review, but the orders were 
not void on their face, the validity 
of title conveyed under the orders will 
depend on question of whether the pres- 
ent owner or some prior grantor there- 
under was a purchaser in good faith 
without notice of the defect, and issue 
of good-faith purchaser cannot be tried 
out in the probate court, since such 
issue would involve title to land which 
the probate court would have no ju- 
risdiction to determine. Vernon’s Ann. 
Civ.St. arts. 4102, 4193 et seq., 4328.— 
Jones v. Sun Oil Co., 153 S.W.2d 571, 
reversing 145 S.W.2d 615. 


Tex.Civ.App. Where trial court sus- 
tained defendant’s general demurrer to 
petition for bill of review to set aside a 
judgment, and, upon plaintiff’s refusing 
to amend, dismissed petition, trial 
court’s action was tantamount to hold- 
ing that petition failed to show any 
equitable grounds for setting aside the 
judgment.—Brannen vy. City of Houston, 
153 S.W.2d 676, error refused. 
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I.App. Where note for $2,299.59 on 
which bank had judgment by confes- 
sion against defendants represented 
loan for alterations and repairs on 
realty under the Federal Housing Act, 
defendants’ petition to set judgment 
aside, alleging that note was tainted 
with usury, that only $2,000 was paid 
to them by bank, and that $299.59 was 
added as additional charges and was 
more than 7 per cent. on amounts due 
from time to time, was insufficient to 
show that note was usurious, and the 
trial court was justified in assuming 
that the $299.59 item included proper 
charges against loan, in absence of al- 
legations concerning place and dates of 
execution and maturity of note, agreed 
rate of interest, or other circumstances 
from which the court could fairly de- 
termine whether transaction was usuri- 
ous. National Housing Act, 12 U.S.C.A. 
§ 1701 et seq.—Prairie State Bank y. 
Baer, 35 N.E.2d 536, 311 IllLApp. 248. 
_ Ohio App. Where it was clear that 
judgment on cognovit note had been 
irregularly obtained after it was barred 
by limitations, court should, as of its 
own motion, have promptly vacated 
judgment. Gen.Code, §§ 11221, 11631.— 


ing addressed to the discretion of the 
court, and only where there is am 
abuse of discretion will its decisiom 
be disturbed.—Jamestown Banking Co. 
vy. Conneaut Lake Dock & Dredge Co., 
144.200 325,339 Pa. 26, 

Pa.Super. A motion to open con- 
fessed judgment is substituted for bill 
in equity and must be decided on eq- 
uitable principles—Commonwealth _ v. 
Miele, 14 A.2d 337, 140 Pa.Super. 313. 

Pa.Super. A petition to open @& 
judgment is an appeal to equitable 
power of the court, and it is ad- 
dressed to its sound discretion, and, 
even if a doubt is raised by the evi- 
dence as to the conclusion of lower 
court, such doubt is not ground for 
reversal.—Sprenger, now for Use of 
Stoecker, v. Litten, 15 A.2d 527, 142 Pa. 
Super. 194. 5 c 

In determining whether judgment 
should be opened, trial court is re- 
quired to weigh the evidence of both 
parties, consider credibility of wit- 
nesses, give due effect to writings, and, 
in exercise of sound discretion, decide, 
as a chancellor, whether in equity and 
good conscience defendant has a just 
defense to the note or bond on which 
judgment was entered, and reviewing 
court, on appeal, will reverse only, if 
an abuse of discretion is . shown.— 
Sprenger, now for Use of Stoecker, v. 
Litten, 15 A.2d 527, 142 Pa.Super. 194. 

Pa.Super. Trial court’s refusal to 
open a confessed judgment and to let 
defendant into a defense was not an 
abuse of discretion.—Greiner yv. Bru- 
baker, 16 A.2d 689, 142 Pa.Super. 538. 

Pa.Super. On motion to strike off 
judgment by confession on note because 
of alleged absence of corporate seal, 
where it appeared that printed form, 
not intended for execution by corpora- 
tions, contained an execution § clause 
stating ‘Witness our hand and seal’ 
which was followed by name of corpo- 
ration and individual designated as 
president and treasurer and the names 
of the corporation and the individual 
were followed by the word ‘(Seal)” 
which was part of the printed portion 
of the blank form used in making the 
note, the question whether the note on 
its face purported to be a sealed instru- 
ment but not question of whether the 
corporation intended to adopt the word 
“seal’ as its corporate seal for the oc- 
casion was a “question of law” to be 
determined by the court on inspection. 
15 P.S. §§ 2852—301, 2852—302.—Col- 
lins v, Tracy Grill & Bar Corporation, 
19 A.2d 617, 144 Pa.Super. 440. 


On motion to strike off judgment by 
confession on note because of alleged 
absence of corporate seal where it ap- 
peared that printed form, not intended 
for execution by corporations, con- 
tained an execution clause stating ‘‘Wit- 
ness our hand and seal’ which was 
followed by name of corporation and 
individual designated as president and 
treasurer and the names of the corpora- 
tion and the individual were followed 
by the word “(Seal)” which was part of 
the printed portion of the blank form 
used in making the note, the court was 
bound to recognize the note as a 
“sealed instrument,” leaving the ques- 
tion whether the seal was adopted for 
the occasion by the corporation to be 
determined as one of fact in a proceed- 
ing opening the judgment where that 
defense properly could be asserted. 15 
P.S. §§ 2852—301, 2852—302.—Collins 
v. Tracy Grill & Bar Corporation, 19 A, 
2d. 617, 144 Pa.Super. 440. 


_ Pa.Super. An application to open a 
judgment and let the defendant into a 
defense is an “equitable proceeding” 
and one which is peculiarly within 
sound discretion of trial court, and ac- 
tion of trial court in such a proceeding 
may be reviewed upon appeal only to 
determine whether or not there’ has 
been an abuse of that discretion.—¥irst 
Nat. Bank of Mount Holly Springs vy. 
Cumbler, 21 A.2d 120. 

Pa.Com.Pl. When a petition to open 
judgment alleges that the signature of 


may upon motion be treated as a mo- 


en made upon 


is no appearance entered for the 


X) 
Plaintiff and no denial of the allega- 
tions of the defendant’s petition, it 


tion to strike off the judgment and 
the same will be stricken from the 
record.—Hayes v. Goranflo, 23 Erie 100. 

Pa.Com.Pl. When a petition to open 
judgment alleges that the signature of 
the alleged maker of the note upon 
which note judgment has been entered 
is a forgery and the record shows that 
due service of a copy of the petition 
has been made upon the plaintiff and 
there is no appearance entered for the 
plaintiff and no denial of the allega- 
tions of the defendant’s petition, it 
may upon motion be treated as a mo- 
tion to strike off the judgment and the 


“Same will be stricken from the record. 


—Fairview Cemetery Ass’n v. Goranflo, 
23 Erie 101, 2: 

Pa.Com.Pl. The court may open 
judgment in cases of judgments entered 
by. confession as well as other judg- 
ments in the event that the defendants 
show that they have a meritorious de- 
fense.—Holland Furnace Co, v. Davis, 7 
Sch.Reg. 297. 
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Il. App. An affidavit in support of 
defendant’s motion of January 26, 1940, 
to open up confession judgment ob- 
tained on January 23, 1935, on note 
and to permit defendant to plead to 
the merits, sufficiently showed proper 
diligence of defendant, by alleging 
that paper which defendant signed was 
represented not to be a_ note but 
something far different in its legal as- 
pect, and that defendant first knew 
of judgment on January 24, 1940, 
when she was served with execution, 
and that she consulted her attorney 
on the following morning.—Stranak v. 
Te nete 82 N.E.2d 994, 309 Ill.App. 


An affidavit in support of defendant’s 
motion to open up confession judg- 
ment on note and to permit defendant 
to plead to the merits, stating that de- 
fendant never borrowed any money or 
received any property from. plaintiff, 
and that the paper which plaintiff pre- 
sented to defendant for defendant’s 
signature was represented not to be a 
note but something far different in its 
legal aspect, was sufficient to show 
a meritorious defense that should be 
presented to jury.—Stranak v. Toma- 
sovic, 32 N.H.2d 994, 309 Ill.App. 177. 

Ill.App. The sufficiency of petition 
and affidavit to open up judgment by 
confession must be judged by require- 
ments set forth in Supreme Court 
Rules. Smith-Hurd Stats. c. 110, § 
259.26—Moore y. Monarch Distributing 
Co., 32 N.EH.2d 1019, 309 Tll.App. 339. 

Where defendant’s petition and affi- 
davit to open up a judgment by con- 
fession stated that defendant had a 
meritorious defense to the whole of 

laintiff’'s demand, in that note had 
bee executed without any considera- 
tion and without proper authority, the 
form of the petition and affidavit suf- 
ficiently met requirements of Supreme 
Court Rules. Smith-Hurd Stats. c. 110, 
§ 259.26.—Moore v. Monarch Distribut- 
us Co., 32 N.H.2d.1019, 309 Ill.App. 
339. 


Affidavit stating that plaintiff was 
owner of 248 of 250 outstanding shares 
of stock of defendant corporation un- 
til July i, 1939, when plaintiff sold 
stock to another who was elected pres- 
ident and delivered to plaintiff four 
notes, upon which judgment was con- 
fessed, that the defendant corpora- 
tion did not receive any consideration 
for the notes, and that the act of the 
president in signing defendant’s name 
to the notes was beyond the power 
eonferred upon the president disclosed 
a prima facie defense to complaint on 
the notes and was sufficient to sup- 

ort petition to vacate the judgment 
by confession. Smith-Hurd Stats. e¢. 
110, § 259.26.—Moore v. Monarch Dis- 
palaces Co; (32) N:B:2d 1019)°309 Ti. 
App. 339. 
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was an absolute nullity because ex- 
ecuted and given in contravention of 
prohibitory law. Const.1921, art. 7, § 
44.—Taylor v. Shreveport Fertilizer 
Works, 197 So. 164. 

Pa.Super. Refusal of court of com- 
mon pleas to open judgment, confessed 
pursuant to forfeiture of restaurant 
liquor licensee’s bond on revocation of 
license, should not be disturbed, where 
surety’s petition for such relief did not 
deny licensee’s liquor law violations, 
alleged in liquor control board’s cita- 
tion to show cause why license should 
not be revoked and bond forfeited. 47 
P.S. § 744—1 et_ seq.—Commonwealth 
rial, 14 A.2d 337, 140 Pa.Super. 

Pa.Com.Pl. Where the husband re- 
quested the plaintiff to cancel the con- 
tract on one ground, and based his pe- 
tition to open the judgment on another 
which could not be sustained, the judg- 
ment will not be opened as to him.— 
Peerless Roofing & Siding Corporation 
v. Bryson, 29 Del. 448. 
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Ill.App. A proper showing may be 
made by affidavit to account for delay 
in making application to vacate or stay 
proceedings under a judgment entered 
by confession.—Stranak vy. Tomasovic, 
32 N.E.2d 994, 309 Ill.App. 177. 

Pa. A partner was not guilty of 
“laches” in seeking to open a judg- 
ment by confession against four part- 
ners on notes containing warrants of 
attorney signed only by two copart- 
ners on behalf of firm, even though 
he waited four years before presenting 
his petition, where record indicated 
that partner was led to believe that 
holder of notes had no intention of 
holding him individually responsible, 
and during much of that period part- 
ners were engaged in negotiations 
which gave rise to hopes that all part- 
nership liabilities could be satisfac- 
torily adjusted.—Jamestown Banking 
Co. v. Conneaut Lake Dock & Dredge 
Con 14) Av2d 32531839 P ar 26. 

Pa.Com.Pl. Although defendant 
married woman waits until eight years 
have elapsed before entering her pe- 
tition to open the judgment, she is not 
guilty of laches where there is no 
testimony that she ever knew the note 
was entered against her as a judg- 
ment, or that there was an amicable 
revival of the judgment, or where 
there is no testimony that, when the 
judgment was revived, notice of the 
action to revive was served upon _ her, 
—Lorey y. Kauffman, 57 Montg. 57. 


§ 654 

Il.App. Generally, on motion to 
open judgment entered by confession 
and for leave to defend, question of 
meritorious defense is of much more 
importance than question of defend- 
ant’s diligence—Stranak v. Tomasovic, 
32 N.H.2d 994, 309 Ill.App. 177. 

Where, on application of defendant 
to open judgment by confession and 
permit him to defend, affidavits 
show that his defense, if sustained, 
would be a good one, and that a ques- 
tion is presented which should be sub- 
mitted to jury, trial court should set 
aside judgment and permit defense to 
be made.—Stranak v. Tomasovic, 32 N. 
BH.2d 994, 309 Ill.App. 177. 

Iu.App. The sufficiency of petition 
and affidavit to open up judgment by 
confession must be bd he by require- 
ments set forth in Supreme Court 
Rules. Smith-Hurd Stats. ec. 110, 
259.26.—Moore v. Monarch Distributing 
Co., 32 N.H.2d 1019, 309 Ill.App. 339. 

Where defendant’s petition and afli- 
davit to open up a judgment by con- 
fession stated that defendant had a 
meritorious defense to the whole of 
plaintiff's demand, in that note had 
been executed without any considera- 
tion and without proper authority, the 
form of the petition and affidavit suffi- 
ciently met requirements of Supreme 
Court Rules. Smith-Hurd Stats. c. 
110, § 259.26—Moore vy. Monarch Dis- 


 tributi 
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signing of note, to admit evidence con- judgment by confession against m: 


sequent to signing thereof, where note 


Co, 82 N.B.2d 1019, 
liLApp. A petition to setae 


of bonds entered almost one year 
fore petition to vacate judgment 
filed, alleging that after entry of ju 
ment trustee had foreclosed and s 
preudeey) and that bondholder accep 
enefits of foreclosure, but failing 1 
allege facts excusing laches or sh 


man v. 
Tl.App. 444. > a 
Pa. Where order directing county 
collector to turn over tax duplicates to. 
surety was modified on appeal to enable — 
trial court to fix amount of collector 
default at earliest convenient time, b 
collector continued to refuse to prod 
the ‘duplicates or give informatio 
necessary for audit, and trial co 
fixed amounts of defaults by indepe 
ent investigation and judgments — 
confession were entered for amount 
thus fixed, but collector subsequent 
expressed willingness to coopera 
opening the judgments by confessio 
and allowing appeals from the con 
troller’s reports for the years invol 
was not an abuse of discretion. 72 
§ 5737 et seq.—Commonwealth v. K 
sted, 17 A.2d 188, 340 Pa. 512. 
, Pa.Com.Pl]. On a rule to open 
judgment entered by confession on 
conditional sales agreement, the | 
tition averred, inter alia: that 
plaintiff requested permission | 
the defendants to place with them 
“milker” on 30 days trial, and 
failed to prove satisfactory,, the plain- 
tiff would remove it at his own cost: 
that the plaintiff requested $29.00 to 
secure any damage to the machin 
during the trial period, which su1 
was to be refunded if the machin 
proved unsatisfactory; that on J. 
uary 24, 1940, the defendants sig 
a warranty and agreement, and 
conditional sales agreement upon wh 
judgment was entered; that thou 
both papers provided that title to f) 
machine should remain in the plain- — 
tiff, and that if the machine proved 
unsatisfactory, it would be removed — 
by him, the plaintiff, on July 16, 1940, — 
caused a fi. fa. to be issued directing 
the Sheriff to sell the machine and an 
automobile of one of the defendan 
that the plaintiff's representative y 
advised by the defendants that the 
machine was unsatisfactory; that the — 
agent promised to condition it, but 
never did so; that by the terms of 
the written and the oral agreements, 
no money became due and payable 
the machine failed to prove satisfac- 
tory; and that the machine did not 
prove satisfactory. The case was be- 
fore the Court on petition and answer, — 
without testimony. The petition was 
signed by only one of the two de- | 
fendants. Held, that the petition must ~ 
be discharged._Spangler v. Zimmer- 
man, 50 Dauph. 93. aoe 
Since the matter is before the Court — 
on petition, executed by only one of — 
the two defendants, and answer, with- 
out testimony, it is necessary to ap- 
ply the principle that where a peti- 
tion igs presented to open a judgment; 
and an answer is filed specifically de- 
nying its averments and no testimony ~ 
is taken, the petition must be denied 
because an oath against an oath does 
not warrant the submission of the 4 
issue to the jury in such a case.— 
Spangler v. Zimmerman, 50 Dauph. 93. 
Pa.Com.Pl.. A petition to open a 
judgment entered November 15, 1932 
on a note dated Feb. 14, 1932 averred, 
inter alia; that on Oct. 22, 1937, the 
plaintiff had a sci. fa. issued to re- 
vive the judgment, and entered judg- 
ment by default on the sci. fa. on Jan. 
3, 1938; that on Dee. 31, 1932, the 
defendant had executed and delivered 
to the plaintiff another note in like 
amount with identical terms except 
the date and a notation of ‘renewal’ 
on the later note, and had paid all 
interest which had accumulated on the 
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_ earlier obligation up to that date and 
which would accrue on the later note 
up to March 1, 1933; that the later 
note was given and received with the 
understanding that it was in satisfac- 
tion of the earlier note; that on Dec. 
31, 1932, the defendant had no knowl- 
edge of the earlier note having been 
entered of record, and believed that 
the plaintiff gave to him the cancelled 
- earlier note. The defendant admitted 
that he had knowledge of the entry of 
the judgment more than six years be- 
fore he took any steps to have it 
opened or to put in any defense. It 
‘also appeared that the defendant had 
procured an assignment by the plain- 
tiff, to defendant’s niece, for a valua- 
ble consideration, of a judgment en- 
tered on another note which defend- 
ant now contends was extinguished by 
a similar subsequent note. Held, that 
_ the judgment will not be opened.— 
First Nat. Bank of Mt. Holly Springs 
v. Cumbler, 50 Dauph. 203. 
In determining whether 
laches on the part of the applicant suf- 
ficient to bar relief in his favor, the 
court may take into consideration the 
failure of a defendant to file an affi- 
davit of defense in the scire facias 
proceedings, his failure to take steps 
to open the judgment even after the 
revival thereof with due notice, or the 
fact that the judgment had been_re- 
- vived two or more times.—First Nat. 
Bank of Mt. Holly Springs v. Cum- 
; p dion, 50 Dauph. 203. 


. 


there is 


considered by even 
though such matter is presented by 
the ‘depositions.—Heyer-Kemner, Inc., 
vy. Sachs, 57 Montg. 73. 

The existence of a just, meritorious, 
sufficient and valid defense to’ the 
original cause of action on which a 
judgment is entered is a prerequisite 
to the opening of the_ judgment.— 
- Heyer-Kemner, Sachs, 57 
_Montg. 

: Pa.Com.Pl. Where, on a petition to 
open a judgment confessed on a bond 
accompanying a mortgage to secure 
- the payment of the husband’s debt, 
inding the wife’s real estate, it ap- 
eared that on the fi. fa. issued the 
_wife’s real estate was offered for sale, 
the court dismissed the petition be- 
- eause the petition showed on its face 
that the petitioner wife had been a 
mortgagor and not an accommodation 
_ maker, creditor or surety, and it did 
- not appear that the plaintiff sought to 
- recover the debt from other than the 
premises bound by the lien of the 
mortgage, the petition was dismissed. 
—Peoples Pittsburgh Trust Co. vy. 
Evans, 23 West. 86. 
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Ili App. A motion to vacate judg- 
ment by confession on ground of fail- 
ure of consideration, procurement of 
note by fraud, misrepresentations of 
fact in procuring execution of note, and 
because judgment was not for a debt 
bona. fide due, was properly denied on 
- ground that defenses set forth in mo- 
tion were too vague and general, par- 
ticularly where note was given many 
years after the circumstances relied on 
as a defense. Smith-Hurd Stats. c. 110, 
 § 174(5).—University State Bank v. 
’ Kelly, 35 N.H.2d 559, 311 Ill.App. 248. 
Md. Courts usually act liberally in 
those cases in which application to 
strike out a judgment is made during 
term in which judgment was entered, 
or where there is a judgment by con- 
 fession taken without notice to de- 
- fendants, and upon reasonable proof of 
merit and other equitable circum- 
+i stances, strike out the judgment and 
—_. Jet defendant in to be heard.—Pioneer 
: Oil Heat vy. Brown, 16 A.2d 880. 
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N.J.Sup. A judgment entered by 

5 confession on bond and warrant of at- 
ay) torney would not be set aside eight 
P years after entry, at instance of debtors 
who did not state a meritorious de- 
fense, merely because term of court 
r was not inserted in form of judgment 
and judgment did not show that it was 
entered as of last precedent term in 
accordance with statute, since such 
omission was a mere ‘defect of form” 


JUDGMENT: 


within contemplation of statute against 


reversal of judgments for ‘defect of — 


form”. N.J.S.A.  2:27-271, 2:27-274— 
ve Googer, 18 A.2d 416, 126 N. 


Where, at time judgment was entered 
by confession on bond and warrant of 
attorney, amount due had been decreed 
by Court of Chancery, judgment would 
not be set aside on ground that copy 
of bond attached to order for judgment 
was not a fair copy of the original 
though certain provisions of original 
bond respecting taxes, defaults, pro- 
duction of tax receipts, and a reference 
to accompanying mortgage were omit- 
ted from copy of the bond used, since 
omitted portions could have no _ bear- 
ing on right to judgment or amount 
thereof.—Stetz v. Googer, 18 A.2d 416, 
126 N.J.L. 213. 


Pa.Super. Where mother signed 
check and collateral judgment note for 
purpose of staying execution of a judg- 
ment against son and of raising money 
for settlement of the judgment against 
son and, although of advanced age, 
she knew what she was signing and 
was competent to manage her affairs, 
that she was thereafter unable to bor- 
row the money as she had expected to 
do did not affect validity of the trans- 
action so as to warrant opening of con- 
fessed judgment entered against mother 
on her note.—Greiner y. Brubaker, 16 A. 
2d 689, 142 Pa.Super. 538. 

Pa.Super. Where judgment was en- 
tered by confession on judgment note 
executed for corporation by one indi- 
vidual who was designated as president 
and treasurer, the judgment could not 
be stricken from the record, on corpo- 
rate defendant’s motion to strike off be- 
cause the authority of the individual to 
bind the corporation did not appear, 
since the authority of the signer of the 
note could be determined only in a pro- 
ceeding to open the judgment. 15 P.S. 
§ 2852—305.—Collins v. Tracy Grill & 
Bar Corporation, 19 A.2d 617, 144 Pa. 
Super. 440. 


Pa.Com.Pl. Where, on a rule to open 
a judgment entered by confession, the 
evidence indicates that the note was 
taken as collateral, but that there was 
probably some amount owing by the 
defendant, it is proper in view of the 
uncertainties which surrounded the 
transaction to open the judgment and 
have the issue tried before'a jury.— 
Witwer v. Baer, 32 Berks 269. 


Pa.Com.Pl. Upon a rule to open a 
judgment, for rent in arrear, entered 
by confession contained in the lease, 
on the ground that the landlord failed 
to make repairs as stipulated in the 
lease, where the lessee states an amount 
which will be required to make the re- 
pairs, he will be permitted to make the 
repairs and the rule made absolute as 
to that amount, and dismissed as to the 
balance.—Siddall v. Burke, 29 Del. 530. 

Pa.Com.Pl. Plaintiff having installed 
stoker in defendant’s home on. bail- 
ment lease, on several occasions reme- 
died alleged defects complained of so 
that it worked satisfactorily. On de- 
fendant’s default and refusal to make 
further monthly payments of instal- 
ments reserved in lease, plaintiff, upon 
due affidavit, enters judgment. Lessee 
thereupon takes rule to open judgment 
setting forth that stoker did not work 
as agreed, and seeking to have present 
action consolidated with another, of a 
different number and term, wherein the 
defendant sues the plaintiff herein in 
assumpsit for return of monthly in- 
stalments heretofore paid on account of 
lease. Held, that request to have both 
actions consolidated will be refused, 
as it would not be proper to allow 
counter-claim in other action to be 
considered in present case wherein the 
question is one of leasehold interest 
rather than of conditional sale. The 
satisfactory operation of the stoker, in 
accordance with the written agreement, 
having been made a clear issue by the 
conflict of testimony taken on the rule, 
judgment will be opened and defendant 
allowed to defend on the merits.—Cle- 
Te ee eat Co. v. Lynch, 41 Lack. 

ur. 94. 


Pa.Com.Pl, Plaintiff and defendant 
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enter into b 


Iment _ ea 
and defendant confesses judg 
total amount of rent, payable in 
stalments, but refuses to accept stoker — 
when delivered: for installation. Al-_ 
leging default, plaintiff enters judg- 
ment on confession in lease and there- 
upon issues fi. fa. for liquidated dam- 
ages, 25% of the total rent and- for 
15% commission on total sum reserved 
in lease for collection fee. Defendant 
moves to strike off, and also to open, 
judgment as it exceeds amount au- 
thorized by confession; that there is 
no authority to confess judgment for 
liquidated damages on refusal of les- 
see to accept stoker; and that com- 
mission claimed for collection is based 
on total rent reserved, instead of on 
the 25% liquidated damages. . In depo- 
sitions taken defendant admitted sig- 
nature of lease, but claimed he did not 
know its import and thought it was an 
order, and denies that tender or of- 
fer to sell stoker was ever made but 
that in meantime he had purchased 
different type of stoker from another 
concern. Held, that rules to strike off, 
and to open, judgment will be dis- 
charged.—Pinkus v. Frank, 41 Lack. 
Jur, L738: ; 

Pa.Com.Pl. A judgment entered on a 
judgment note will be opened, where 
defendant alleges that he never signed 
nor delivered the note, nor authorized 
any one to do so for him, and that his 
signature thereto was a forgery.—Sza- 
bari v. Kuzman, 18 Leh.L.J. 421. 

Pa.Com.Pl. Two years after giving 
of bond and mortgage, assignment of 
it made by executors of estate of mort- 


gagee. Judgment on bond entered ° 
eight years later; petition to open 
judgment; attorney in full charge 


many years of mortgagee’s affairs had 
property deeded to himself, and thence 
to mortgagee, consideration release of 
mortgagors’ liability. Plaintiff later 
denied authority of attorney to act in 
transaction, supra. Neither attorney 
nor mortgagee made any effort for 
some years to collect on mortgage, and 
such mortgage not listed in personal 
property of mortgagee. Judgment 
should be opened and question of au- 
thority, and ratification, to be sub- 
mitted to jury.—Kintzer y. Williams, 
34 Luz.L.Reg.Rep. 285. 
Pa.Com.Pl. Upon petition to 
judgment, where defendant, the peti- 
tioner, has an unliquidated claim in 
tort against the plaintiff, such claim 
may not be set off against the judg- 
ment, and, hence, may not be right- 
fully asserted as a reason for open- 
ing the judgment.—Hever-Kemner, 
Inc., v. Sachs, 57 Montg. 73. 
Pa.Com.Pl. A rule to open a judg- 
ment confessed on a lease was made 
absolute, where it had been entered 
after the premises had been made un- 
tenable by a fire and a period of about 
two months elapsed before repairs had 
been made by the landlord. The case 
was tried on the issue as to whether 
he had entered upon the premises to 
make repairs without the consent of 
the lessees and whether there had been 
an eviction. Verdict for plaintiff and 
new trial. refused.—Shoup yv. North 
Diamond Candy Co., 89 P.L.J. 357. 


Pa.Com.Pl. In arriving at a decision 
as to whether the defendants have a 
meritorious defense, the court shall 
weigh the testimony and be governed 
by equitable principals—Holland Fur- 
nace Co. v. Davis, 7 Sch.Reg. 297. 


open 
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IlL.App. Where it is made to ap- 
pear that a note upon which a judg- 
ment has been taken by confession was 
executed in belief that some other 
document, not a note was _ being 
signed, leave to plead should be al- 
lowed on due application.—Stranak y. 


Tomasoviec, 32 N.H.2d 994, 309 Ml. 
App. 177. 
IilApp. A motion to vacate judg- 


ment by confession on ground of fail-— 
ure of consideration, procurement of 
note by fraud, misrepresentations of 
fact in procuring execution of note, 
and because judgment was not for a 
debt bona fide due was properly denied 
on ground that defenses set forth in 
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; An application to open 
a judgment entered upon a judgment 
note must establish either that there 
was fraud, accident or mistake in the 
ereation of the instrument itself, or 
that there had been an attempt to 
make a fraudulent use of the instru- 
ment in violation of a promise or 
agreement made at the time the prin- 
- cipal contract was made, and without 
which, it would not have been ex- 
foe v. Raymond, 19 Leh.L. 


§ 662 
_ IlLApp. Evidence consisting of ac- 
counts and certain other evidence, in- 
dicating that money paid by corpo- 
ration to maker of note was for ex- 
penses and salary in connection with 
development of patents, and that mak- 
er was not to be personally liable 
therefor required reversal of judg- 
ment confirming judgment by confes- 
sion on note, and a new trial on which 
maker who was ill on first trial would 
have an opportunity to testify—Car- 
roll Graham Glass Co. v. Stattman, 32 
N.E.2d 930, 309 Lil.App. 132. 
Ill.App. In proceeding by defendant 
to open up confession judgment on 
note and to permit defendant to plead 
to the merits, wherein defendant filed 
affidavit showing due diligence, the 
proper office of plaintiff’s counter-af- 
fidavit is to contradict or deny show- 
ing of due diligence.—Stranak v. Toma- 
sovic, 32 N.B.2d 994, 309 Ill.App. 177. 
In proceeding by defendant to open 
up confession judgment on note and 
to permit defendant to plead to the 
merits, wherein defendant filed af- 
fidavit showing due diligence and meri- 
torious defense, counter-affidavits of 
plaintiff should not be eonsidered on 
questions of fact raised on merits of 
ease.—Stranak v. Tomasovic, 32 N.E.2d 
994, 309 Ill.App. 177. 
Ill.App. Where buyer of oil-burning 
heating equipment sought to escape 
liability on note on ground that the 
equipment did not comply with either 
the guaranty of the contract or war- 
' ranty implied by law, in that equip- 
_ment was incapable of furnishing suf- 
- ficient heat, and evidence disclosed that 
only complaint made by the buyer was 
that equipment consumed excessive oil, 
but there was no complaint made of 
the failure of the equipment to prop- 
erly heat the premises, judgment by 
confession on the note was properly 
confirmed. Smith-Hurd Stats. c. 121%, 
§ 15.-Automatie Oil Heating Co. v 


Lee, 33 N.E.2d 129, 309 Dl.App. 444. 
N.J.Sup. Presumptively, judgment 
entered by confession on bond and 


warrant of attorney was properly en- 
tered as of last precedent term in ac- 
cordance with statutory requirement. 
N.J.S.A. 2:27-271.—Stetz.v. Googer, 18 
A.2d 416, 126 N.J.L. 213. 

Pa. Evidence held to require opening 
judgment entered by attorney on judg- 
ment note executed by heirs and widow 
who was appointed executrix, for 
amount of claims against estate which 
attorney had acquired and for attor- 
ney’s fees, on ground that attorney did 
not make rights of widow and heirs 
clear to them in inducing them to ex- 
ecute the note.—Points v. Gibboney, 17 
A.2d 365, 340 Pa. 522. 


Pa.Super.. Trial court did not abuse 
its discretion in opening a judgment 
taken on a nonnegotiable note so .as 

to permit defendant to plead defense 
based on failure of consideration where 
there were corroborating circumstances 
supporting defendant’s defense.— 
Sprenger. now for Use of Stoecker, Vv. 
Litten, 15 A.2d 527, 142 Pa.Super. 194. 

Pa.Super. The refusal to open re- 
vived judgments entered by confession 
on separate judgment notes and let the 
maker into the defense that subsequent 
judgment notes were taken by payee 
bank in payment and satisfaction of 
the first notes, was not abuse of discre- 
tion, where evidence was insufficient to 
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_Pa.Super. Where testimony indicated 
that note had been made out by other 
than makers and that serivener could 
not recall to which of interested parties 
it had been delivered, and testimony 
as to whether there had been an ac- 
tual delivery of the note was in conflict, 
and payee in seeking discharge of rule 
to show cause why judgment entered 
by confession should not be opened 
offered no evidence to prove the mak- 
ers’ signatures or their authorization, 
refusal to open the judgment and sub- 
mit to jury whether note had been 
signed by authority and direction of 
purported makers or whether signa- 
tures had been adopted by them or had 
been affixed prior to alleged negotia- 
tion: was an abuse of discretion.—Vid- 
mar v. Martincic, 21 A.2d 470. 

_ Pa,Com.Pl. On a petition to open a 
judgment entered on a note, the peti- 
tioner alleged that the note had been 
paid. The evidence indicated, inter 
alia, that the note was given to the 
plaintiff, a doctor, by the defendants 
before he performed an operation on 
one of the defendants who was em- 
ployed by and kept house for the oth- 
er defendant. The plaintiff testified 
that there was $60:00 due on the note. 
One of the defendants testified that the 
note was overpaid, and called two wit- 
nesses, but they could not testify 
whether payments made by the defend- 
ant to the plaintiff were on account of 
the note or for subsequent treatments. 
The other defendant testified that the 
payments made to the plaintiff were 
“made on the running bill,” “on the 
running account—not the note.’ Held, 
that since the testimony of the other 
witnesses is not definite as to how the 
payments were to be applied, and the 
relevant testimony actually consists of 
the oath of the plaintiff against the 
oath of the defendant, the judgment 
will not be opened.—Silver ,v. Palmer, 
49 Dauph. 219. 

A mere conflict of evidence is not suf- 
ficient to require the Court to open a 
judgment; an oath against an oath 
does not warrant the submission of an 
issue to the jury. The evidence must 
earry such conviction of truth as to 
convince the Court that the judgment 
should be opened and a jury trial 
ile oat vy. Palmer, 49 Dauph. 
219. 


Pa.Com.Pl. A judgment in eject- 
ment entered under a warrant of at- 
torney in a lease will be opened where 
the defendant in his petition for a 
rule to open the judgment, avers that 
the rent for 1939 had been $200. per 
that it had been reduced to 
$100. per month, and that this amount 
had been paid, and supports the aver- 
ments of his position by exhibition of 
twelve cancelled checks with the nota- 
tion thereon ‘“Rent-January” et cetera 
for the year 1939 rentals——Lumley v. 
Barrett, 19 Leh.L.J. 166. 

Pa.Com.Pl, Where in answer to peti- 
tion to open judgment on sealed note 
on the ground that the wife executed 
it as accommodation maker, answer 
filed that proceeds of the note were 
for the joint benefit and improvement 
of property held jointly by husband 
and wife, and no attempt by petitioner 
to sustain claim that she was accom- 


modation maker, rule. discharged.— 
Roth v. Mirmak, 33 Luz.L.Reg.Rep. 
480. 

Pa.Com.P]. Where defendant mar- 


ried woman, at the request of her son- 
in-law who applied for a loan at a 
bank, signs, with her son-in-law, as 
maker, two promissory notes, the 
proceeds from which her son-in-law re- 
ceives, and subsequently she signs a 
judgment note on which it is endorsed 
that the judgment note is given as 


collateral for the two promissory notes,” 


and where judgment is then entered on 
the judgment note, such evidence is 
sufficient to warrant. the opening of 
the judgment to let the defendant mar- 
ried woman enter a _ defense, on 
grounds that she was an aeccommoda- 


flict of evidence; 
oath against oath, but there sh 
be such evidence as carries conviction 
as to truth, so that a chancellor in 
forming his deliberate judgment i 
impressed with the fact that the en 
of justice would be met by opening — 
the judgment and submitting the mat- 
ter to a jury.—Heyer-Kemner, Ine ; 
Sachs, 57 Montg. 73. : 

Upon petition to open judgment, — 
measure of proof is that if, on the te 


judgment, the court would set as: 
a verdict for the defendant, the cour 
should refuse to open the judgmen 
but, if the testimony taken on the ru 
would be sufficient to justify the sub 
mission of the question to the j 
and to sustain a verdict in th 
fendant’s favor, the court will 
an order to open the judgment.—He 
ec amenies Inc., v. Sachs, 57 Mo 


In a petition to open a jugmen 
burden _of proof is on the petitioner,— 
Heyer-Kemner, Ine, vy. hs, 
Montg, 73. 


opening of judgment,—He 
Kemner, Inc., v. Sachs, 57 Montg. 
Pa.Com.Pl. Where the evidence s! 


opened so that he may enter into 
sep aeritye: v. Chowanes, 8 
ee RSs Ee 
Pa.Com.Pl. An application to open 
a judgment and let the defendant in- 


testimony to demonstrate that « 
fendant has, or probably has a m 
torious defense, the judgment should 
be opened and a jury permitted 


arts Co. v. Sprenkle, 54 York 154. 


A judgment was opened and one of. Ls 


the defendants was let into a de 
fense where there was conflicting te 
timony on the question whether 
married woman was a_ partner 
business with her husband and 


i determining whether or not a 
judgment should be opened the court 
is required to weigh the evidence o 
both parties, consider the credibility 
of the witnesses, give due effect to 
writings which cannot be subject to 
bias or forgetfulness, and in the ex- 
ercise of a sound discretion, decide as _ 
a chancellor whether or not in equity 


and in good conscience defendant has 


a just defense to the instrument on — 
which the judgment was entered.— 
Williamsport Auto Parts Co. v.. 
Sprenkle, 54 York 154. it 

Wis. Where movant seeking to va- 
cate a cognovit judgment by affidavit 
showed only that a year may not have 
elapsed since notice of judgment was 
received but did not show that a year 
did not elapse from time of reeeiving 
notice of judgment to time of entry of 
order deciding the motion, movant wis 
not entitled to have judgment vacated. 


St.1939, § 269.46(1).—Harris v. Gol- 
liner, 294 N.W. 9, 235 Wis. 572. 
§ 664 
Pa.Super. In determining whether @ 


judgment should be opened, the courts 
will limit themselves to a consideration 
of questions raised in the petition and 
answers.—Sprenger, now for Use of 
Stoecker v. Litten, 15 A.2d 527, 142 Pa. 
Super. 194. 

On petition to open a judgment on a 
nonnegotiable note, the court was not 
required to consider question whether 


timony taken on the rule to open the — 


§ 664 


the defendant was estopped from ques- 
tioning validity of note where question 
of estoppel was not raised in answer 
to amended petition—Sprenger, now 
_for Use of Stoecker, v. Litten, 15 A.2d 

527, 142 Pa.Super. 194. 

Pa.Com.Pl. Where upon a rule to 
open a judgment entered by confes- 
‘sion against husband and wife, it ap- 
pears that the note was given for mer- 
chandise ordered by the husband alone, 
the judgment will be opened as to the 
wife ana an issue framed to have a 
jury determine whether the wife signed 
the note as surety for her husband.— 
Peerless Roofing & Siding Corporation 
v. Bryson, 29 Del. 448. 

Pa.Com.Pl. Where upon a rule to 
open a judgment entered by confession 
against husband and: wife, it appears 
that the note was given for merchan- 
dise ordered by the husband alone, the 
judgment will be opened as to the 
wife and an issue framed to have a 
jury determine whether the wife signed 
the note as surety for her husband.— 
- Peerless Roofing & Siding Corporation 
v. Bryson, 29 Del. 448. 
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Ill.App. Where trial court vacated 
judgment by confession on notes in- 
stead of entering order merely allowing 
judgment to be opened up and stand as 
security for indebtedness abiding fur- 
ther hearing, and thereafter trial court 
entered a summary judgment, and upon 
realizing within 30 days that it was a 
mistake to vacate the judgment, court 
still had jurisdiction and was justified 
in rectifying mistake by setting aside 
the order of vacation and reinstating 
judgment by confession, leaving two 
judgments, which was permissible un- 
der statute. Smith-Hurd Stats. c. 110, 
 § 174.—National Builders Bank of Chi- 

-¢ago v. Simons, 31 N.H.2d 269, 307 III. 
App. 552. 


§ 669 

D.C.N.C. When a judgment is signed 
by counsel purporting to represent a 
litigant in a court of competent ju- 
yvisdiction, it is presumed that counsel 
had the necessary authority to do so 
and burden is on party seeking to set 
aside a consent judgment to prove 
that no such authority existed.—Wat- 
son v. U. S., 34 F.Supp. 777. 

D.C.Tenn. A consent judgment can- 
not be amended, modified or corrected 
in any essential particular without 
eonsent of all parties thereto.—Stein- 
gruber y. Johnson, 35 F.Supp. 662. 

Neb. “consent judgment” is 
treated as an agreement of parties and 
given greater force than ordinary judg- 
ment, and court is ordinarily without 
power to open or modify such judg- 
ment over objection of one party there- 
8 a ular y. Thompson, 299 N.W. 

In suit for dissolution of partner- 
ship, accounting, and sale by receiver 
of partnership property, wherein sup- 
plemental decree was entered in strict 
accordance with agreement of parties, 
vacating provision in former decree for 
sale and directing receiver to transfer 
property to plaintiff, court erred in 
modifying such consent decree, over 
two months after its entry, so as to 
require receiver to pay to defendant 
certain sum due partnership where 
plaintiff objected to modification.—Mc- 
Arthur y. Thompson, 299 N.W. 519. 

N.H. A judgment, conforming to 
parties’ agreement, cannot be amended 
and vacated as to one of two judgment 
debtors, except on proof of facts show- 
ing absence of any real consent, such 
as fraud or remediable mistake.—Hub- 
Jey v. Goodwin, 17 A.2d 96. 

One suing city and servant thereof 
for damage to plaintiff’s automobile in 
collision with city’s automobile, oper- 
ated by such servant, had right to as- 
sume that attorneys furnished servant 
by indemnity company which insured 
eity had full authority to consent to 
entry of judgment for plaintiff against 
both defendants, and any accident or 
misfortune suffered by servant through 


such attorneys’ mistake was not 
chargeable to plaintiff, in absence of 
showing that he executed agreement 
for judgment in bad faith, so that 
otfer by administratrix of deceased 


fy t TS” Oey enh 
servant’s estate to prove allegations of 
her subsequent bill in equity to amend 
record of judgment by_ making it re- 
late only to city should be rejected,— 
Hubley y. Goodwin, 17 A.2d 96. 
N.Y.Sup. City Court of city of New 
York had power on motion to set aside 
a stipulation of settlement, which did 
not terminate action, but provided for 


entry of judgment in event of default. 


—Pesner v. H. 
N.Y.S.2d 698.: 

Denial of defendants’ motion to va- 
eate default judgment was proper 
where no facts were shown to warrant 
judicial interference with stipulation ot 
settlement, which did not terminate 
action, but provided for entry of judg- 
ment in event of default.—Pesner y. H. 
M. Goldman, Inc., 23 N.Y.S.2d 698. ; 

N.C. A consent judgment, in action 
on notes secured by mortgage deed 
and for foreclosure of mortgage under 
power of sale therein contained, in so 
far as it pertained to sale of land, was 
an “interlocutory order’ in the cause, 
and was subject to modification by tri- 
al judge, where modification did not in- 
fringe upon rights of the parties.— 
Hales v. National Land Wxchange, 14 S. 
B.2d 667, 219 N.C. 651. 

Pa.Com.Pl. Where a compromise set- 
tlement is approved by the court and 
a decree entered, after due notice to all 
parties in interest, several hearings in 
open court, and careful consideration 
of the issues involved and no appeal 
taken therefrom, exceptions filed more 
than five months thereafter are too late 
and will be dismissed._In re Media- 
69th St. Trust Co., 29 Del. 521. 

Tenn. Where deceased child’s admin- 
istrator sought to compromise claim 
against defendants for child’s wrong- 
ful death and judgment was entered for 
amount agreed upon, attempted com- 
promise was inoperative against child’s 
legal father who lived outside state, 
and trial court properly permitted fa- 
ther to intervene in case within 30 
days and properly granted a new trial. 
Williams’ Code, §§ 8236, 8237.—Cum- 
mins v. Woody, 152 S.W.2d 246,°177 
Tenn. 636. 
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Ark. The setting aside of a default 
judgment in the absence of showing of 
abuse of discretion was not error.— 
Hamburg Bank v. Jones, 151 S.W.2d 
990. 

Cal.App. A motion to vacate a de- 
fault is addressed to sound discretion 
of trial court which will only be dis- 
turbed where there has been a mani- 


M. Goldman, Ine., 23 


fest abuse of discretion. Code Civ. 
Proc. § 473.—Hicks y. Sanders, 104 
P.2d 549. 

Cal.App. Where defendant was not 


personally served with summons, court 
had power under statute to vacate de- 
fault judgment at any time within one 
year after rendition thereof. Code Civ. 
Proce. §§ 473, 473a.—Penland y. Good- 
man, 111 P.2d 913. 

The court has power to vacate a 
judgment not void on the face of the 
judgment roll, but void in fact for want 
of jurisdiction of the person of the de- 
fendant by reason of nonservice of 
process upon such defendant, independ- 
ently of statute, provided motion is 
made within a reasonable time. Code 
Civ.Proe. §§ 473, 473a.—Penland vy. 
Goodman, 111 P.2d 913. 


Cal.App. Where defendant was not 
personally served with process, default 
judgment was properly set aside by 
court where within one year thereafter, 
and as soon as defendant learned of the 
judgment, defendant applied under stat- 
ute to haye judgment set aside, al- 
though judgment was not void on-its 
face and no question of fraud was 
raised. Code Civ.Proc. §§ 473, 473a.— 
Penland v. Goodman, 111 P.2d 913. 

Cal.App. If defendant was not served 
with summons, defendant had right ir- 
respective of statute to move that de- 
fault judgment be set aside, since de- 
fendant was thereby deprived of his 
property without “due process of law”. 
Code Civ.Proc. §§ 473, 473a.—Washko 
v. Stewart, 112 P.2d 306. 

Cal.App. A default judgment entered 
by the trial court 444 years after serv- 


void on ground that trial 
without jurisdiction to enter such a © 
judgment after expiration of three-year — 
period provided by codal provision, and 
in absence of objection at time of ap- 
plication for entry of such judgment, a 
motion to set it aside was properly de- 
nied. Code Civ.Proc. §§ 473, 58la.— 
Pavlovich v. Watts, 115 P.2d 511. 

Cal.App. The statute respecting re- 
lief from judgments taken by mistake 
or excusable neglect should be liberally 
construed to the end that justice be 
done, and technical requirements, 
which were not put in statute by Leg- 
islature, should not be read into stat- 
ute. Code Civ.Proc. § 473.—Rose- 
borough v. Campbell, 115 P.2d 839. 

App.D.C. Where record did not 
show that registered letter intended to 
serve process of the Small Claims and 
Conciliation Branch of the Municipal 
Court of the District of Columbia was 
delivered by postman to addressee or 
any other responsible person qualified 
to receive addressee’s registered mail, 
that notice came to addressee’s atten- 
tion within a reasonable time after de- 
livery and before return day, that no- 
tice was refused by the defendant and 
not delivered for that reason, or that 
return receipt showed delivery to de- 
fendant or a representative or agent of 
defendant and date of delivery or re- 
fusal by defendant, as required by 
statute and court rule promulgated: un- 
der statute, attempted service was in- 
sufficient, default judgment should be 
vacated, and motion to quash service 
should be granted. D.C.Code Supp. V, 
T. 18, §§ 241, 241d(a, b), 241n; Rules 
for the Small Claims and Conciliation 
Branch of the Municipal Court of the 
District of Columbia, rule 9 (b,c, e).— 
Wise v. Herzog, 114 F.2d 486. 

Il.App. Where judgment in action 
on note was rendered against defendant 
by default on June 15, 1939, and with-. 
in 29 days defendant presented petition 
to vacate judgment and defendant’s 
appearance fee was paid July 27, 12 
days after term, and hearing on peti- 
tion and amendment was postponed by 
series of continuances without any 
break in continuity, court had jurisdic- 
tion, on November 7, to vacate judg- 
ment, notwithstanding appearance fee 
required by statute had not been paid 
when petition was presented and with- 
in 30 days, since statute requiring ap- 
pearance fee did not require defendant 
to pay fee until court allowed defend- 
ant to come into case and defend. 
Smith-Hurd Stats. ¢. 53, § 51.—Wolf v. 
Proviso Hospital Ass’n, 33 N.H.2d 632, 
309 Ill.App. 479. 


Ill.App. Where bailiff’s return 
showed service according to law, depu- 
ty bailiff who made service pointed out 
person on whom service was had and 
such person was then and for three 
years prior thereto had been employed 
by defendant corporation, municipal 
court did not err in denying motion 
to vacate default judgment on ground 
of lack of service of summons.—Groth 
v. Schueneman-Flynn’s Logan Square, 
33 N.H.2d 914, 310 Ill. App. 260. 

Ill.App. In shippers’ action to recov- 
er alleged freight overcharge collected 
by railroad under contract for inter- 
state transportation of pears, wherein 
complaint failed to state cause of ac- 
tion because of failure to allege that 
charges collected were in excess of law- 
ful established tariff, and application 
to set aside default judgment entered 
against railroad was made within 30 
days after its entry, action of trial 
court in setting aside the judgment 
was not abuse of discretion. Interstate 
Commerce Act §§ 1, 6(1, 7), 49 U.S.C.A. 
§§ 1, 6(1, 7).—Baxter v. Atchison, T. & 
S. F. Ry. Co., 35 N.BH.2d 563, 310 Ill. 
App. 616. 

Ill.App. Matter of setting aside a de- 
fault is within the sound discretion of 
the trial court, which will not be inter- 
fered with on appeal except where the 
discretion is clearly abused.—Baxter v. 
Atchison, T. & S. F. Ry. Co., 35 N.B.2d 
563, 310 Ill.App. 616. 

Ind. Where default judgment ren- 
dered in Superior Court of Vander- 
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than 


in the Vanderburgh Superior 
Court. 


Burns’ Ann.St.: §§ 2-1058, 2- 


1401, 2-1406, 2-2601, 2-2602.—State ex 


rel, Karsch vy. Eby, 33 N.E.2d 336. 
Iowa. Where motion to set aside de- 


- fault, with supporting affidavits, is filed 


during term at which default judgment 
was entered, trial court exercises a 
wide discretion, a trial upon the merits 
is favored and disclosure of a meritor- 
ious defense is a circumstance to be 
considered.—Allemang v. White, 298 N. 
W. 658, 230 Iowa 526. 

Courts are liberal in setting aside de- 
faults and judgments upon reasonable 
showing therefor, and reviewing court 
will interfere only when there is a 


clear showing of abuse of trial court’s 


discretion.—Allemang v. White, 298 N. 
W. 658, 230 Iowa 526. 

Mo.App. A judgment for plaintiff 
which purported to be a default judg- 
ment, though there was an answer in 
the case, but also recited that court 
sitting as a jury heard testimony of- 
fered by plaintiff, was not a “default 
judgment”, so as to authorize treating 
so-called supplemental motion for new 
trial as a petition for review, but was 


within statute governing trial by court 


in absence of defendant. Mo.St.Ann. 
§§ 953, 1073 et seq., 1081, pp. 1228, 
1373 et seq., 1379.—Brooks v. McCray, 
145 S.W.2d 985. 

N.J.Sup. In suit on note where dock- 
et indicated a “no appearance’’ followed 


by a judgment by default and there 


was nothing in the record to justify 
treating the judgment as other than an 
ordinary one by default, order vacating 
the judgment could not be attacked on 
the ground that it was actually a judg- 
ment entered upon consent and stipu- 
lation of defendants and that there- 
fore defendants could not question 
the. judgment.—New Jersey Cash Credit 
Corporation v. Zaccaria, 19 A.2d 448, 
126 N.J.L. 334. 

N.Y.Sup. Although court has large 
discretion to vacate default judgment 
and is. not confined in the exercise 
thereof to grounds enumerated in the 
Civil Practice Act, it will not intervene 
when default has been intentional or 
deliberate. Civil Practice Act, § 108. 
—Schlegel vy. Wagner, 29 N.Y.S.2d 389. 

On motion to open default judgment 
foreclosing mortgage, evidence did not 
establish coercion, intimidation, misrep- 
resentation, inability to procure writ- 
ten evidence, mistake, inadvertence, sur- 
prise or excusable neglect, but estab- 
lished that defendants deliberately per- 
mitted foreclosure and sale to plaintiff, 
who made substantial outlays on the 
premises and contracted to sell her 
home, and that defendants acquiesced 
in the proceedings and continued to 
make payments on mortgage debt aft- 
er foreclosure action was begun, with- 
out exacting any promise from plain- 
tiff to suspend the foreclosure proceed- 
ings, and hence required denial of mo- 
tion. Civil Practice Act. § 108.—Schleg- 
el vy. Wagner, 29 N.Y.S.2d 389. 


N.C. Where hearing was set on con- 
dition that attorney for plaintiff notify 
attorneys for defendants, finding that 
one of the attorneys representing de- 
fendants was notified and that through 
some: oversight, lapse of memory or 
misunderstanding, he failed to notify 
the defendants and their other attor- 
neys, was insufficient to warrant the 
eonclusion that they had notice of 
time and place of hearing, and hence 
judgment entered in their absence 
should be set aside for “irregularity”. 
—Everett v. Johnson, 14 S.E.2d 520, 
219 N.C. 540. J 

A final judgment confirming the re- 
port of a referee and overruling de- 
fendants’ exceptions thereto entered out 
of the county and out of the district 
and without notice or opportunity to 
the defendant to be heard is contrary 


¢o the usual course and practice in such 


eases, and will be set aside on motion 


oo 
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D. A district court hag inherent 
power to vacate, on motion, a judg- 
ment that has been rendered by it 
against one who was not served with 
summons in the action.—WDllison v. 
Baird, 293 N.W. 793. 

N.D. Where defendants, when judg- 
ments were first called to their atten- 
tion, asserted without any equivocation 
that they had never been served with 
any papers in the case, and they at no 
time receded from that position, de- 
fendants were not precluded by ‘‘estop- 
pel” from moving to vacate the judg- 
ments, though they may have known 
for about eight years or more that the 
judgments had _ been entered.—Baird ‘v. 
Ellison, 293 N.W. 794. 

_N.D. Motion in action in which 
judgment was rendered ig an appro- 
priate remedy for the vacation of the 
judgment, where there was no service 
of process on, or appearance by, the 
Lig be Oana vy. Ellison, 293 N.W. 


wists" 


A defendant is entitled to relief from 
a judgment as a matter of right, where 
the court was without jurisdiction to 
enter the judgment because no_ serv- 
ice of process had been made on him.— 
Baird v. Ellison, 293 N.W. 794. 

Ohio App. The right of a court to 
control its docket at its discretion does 
not exend to vacating a judgment in 
the following term. Gen.Code, §§ 11631, 
11636-11638.—Rabinovitz vy. Novak, 31 
N.H.2d 151. 

Ohio App. Courts have a right to 
control their dockets during the term, 
and may vacate a judgment during 
term without following all provisions 
of statutes applicable to vacation of 
judgments after term. Gen.Code, § 
11631, subd. 3; §§ 11634-11637.—Na- 
tional Guaranty & Finance Co. v. Lindi- 
more, 31 N.H.2d 155. 

Okl. The approach to consideration 
of the vacating of a default judgment 
must differ from vacation of judgment 
where parties have had at least one op- 
portunity to present the case on its 
merits, since policy of the law is to 
afford every party a fair opportunity 
to present his side of a cause.—Haskell 
v. Cutler, 108 P.2d 146. 

Okl. Where some of parties defend- 
ant to action were adjudged in default 
for failure to plead, trial court did not 
err in setting aside such default before 
rendering final judgment upon applica- 
tion by parties in default for leave to 
file an answer out of time, particularly 
where upon the trial, which followed, 
judgment on the merits was rendered 
in favor of such defendants.—Bunger 
v. Rogers, 112 P.2d 361. 

Or. In suit to foreclose mortgages 
covering different parcels of land, an 
order of default and decree of fore- 
closure would be set aside by Supreme 
Court where amount awarded plaintiff 
in decree was greater than amount 
for which plaintiff prayed for, and no 
notice was given to mortgagor of plain- 
tiff’s intention to apply to trial court 
for an allowance in addition to ‘specific 
sums mentioned in prayer of complaint, 
and decree awarded recovery in a 
lump sum instead of setting forth re- 
spective amounts due upon each mort- 
gage and directed sale of mortgaged 
lands together. Code 1930, § 2-1101.— 
Leonard v. Bennett, 106 P.2d 542. 

Or. The fact that plaintiff in suit 
to foreclose mining liens, who obtained 
default decree, died in the year during 
which motion under statute to vacate 
might have been determined, would 
not entitle defendant in that suit to 
have the decree set aside after year 
had elapsed, on ground that it was en- 
tered as a result of hig inadvertence, 
surprise, and excusable neglect, and to 
have an order for the entry of a judg- 
ment nunc pro tune, since, at the time 
the motion for judgment nune pro tune 
was made, the court had lost ‘‘juris- 
diction’, that is, the power to act. 
Code 1930, § 1-907.—Marsters vy. Ash- 
ton, 107 P.2d 981. 

Courts are inclined to liberality in 
exercising the power to relieve from 
judgments taken by default, since it is 
the policy of the law that, so far as 
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can be done within statu 
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tions, causes shall be tried out o heir 
merits. Code 1930, § 1-907.—Marste1 
yv. Ashton, 107 P.2d 981. eile 
Pa.Super. Courts have broad powe 
with respect to the opening of jud 
ments, but discretion must be ground- 
ed upon competent evidence.—Hamil- 
ton v. Sechrist, 16 A.2d 671, 142 a. 
Super. 354. ee 
S.Cc.. The power to relieve partie 
from judgments taken against them b 
reason of their mistake, inadvertence 
surprise or excusable neglect should 
exercised by courts in liberal sp ‘ 
in furtherance of justice and in order | 
that cases may be tried and disposed _ 
of upon their merits. Code 1932, § 495. 
—Gaskins y. California Ins. Co., 
S.B.2d 436, 195 S.C. 376. 
Where a party makes a showing 
mistake, inadvertence, surprise or @é 
cusable neglect, applies promptly f¢ 
relief, after he has notice of default 
judgment, shows by his affidavit of 
merit that prima facie he has a meri- 
torious defense and that he makes the ~ 
application in good faith, a court 
should not hesitate to set aside th 
default and allow him to serve 
answer, upon such terms as may b¢ 
just under all the circumstances. Code 
1932, § 495.—Gaskins v. California Ins. ~ 
Co., 11 8.H.2d 436, 195 S.C. 376; 
Tenn.App. A default judgment, en- 
tered before expiration of continuanc 
granted defendant by trial judge, 
should be set aside.—WFidelity-Phenix 
Fire Ins. Co. v. Oliver, 152 S.W.2d 254. 
Where trial court refused defendant’s — 
counsel’s request for continuance until — 
next term on ground that he was en- — 
gaged in trying federal court cases i 
another city, but set case for trial ni 
days later, whereupon such couns 
withdrew from case, and defendant r 


EEL 
date to set aside default judgment e 
tered two days before, as court fai 
to continue case sufficient time to per 
mit defendant to employ other counsel — 
and enable such counsel to investigate 
case and make defense.—Videlity-Phen- 
ix Fire Ins. Co. v. Oliver, 152 S.W.2d 
254. oh 


fault than the facts alleged will war- 
rant.—Sandgren v. West, 115 P.2d 724. 

In action for injuries sustained by 
plaintiff who was struck by automobile 
owned by husband and wife, and driv- 
en by husband, complaint which al- 
leged that the automobile was being 
used at time of accident for and on be- — 
half of the marital community comes a 
posed of the husband and wife, and sre 
their express use and benefit, failed to 
state facts authorizing default judg- ees 
ment against the wife in her individual _ 
capacity, and trial court erred in re- 
fusing to set aside default judgment - 
entered against the wife and in refus- 
ing to hold exempt from garnishment ‘A 
funds belonging to the wife as her sep- 
arate property.—Sandgren vy. West, 115 | 
P.2d 724. Wad 

Wash. Under the statute, a motion 
to set aside an order of default made > 
before entry of final judgment is with- 
in the discretion of trial court to 
grant or deny. Rem.Rev.Stat. § 412.— 
Johnston. v. Medina Improvement Club, 
116 P.2d 272. 

Wash. Where purchaser had quit- 
claimed land to county, and vendor sued 
the purchaser and county to recover the 
land and had obtained an order of de- 
fault against purchaser, but purchaser 
presented reasonable cause to justify 
setting aside the default order, he could 
properly move to vacate the order. 
Rem.Rev.Stat. § 412.—Johnston v. Me- 
dina Improvement Club, 116 P.2d 272. 
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D.C.N.Y. Where defaults of defend- 
ants who failed to serve and file an- 
swers within prescribed time arose out 
of misunderstanding between counsel 
for the respective parties, motions to 
vacate defaults were granted and de- 
fendants were directed to file answers 
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within 10 days after 
—Rogers v. Arzt, 1 F t 

Ala.App. Where no proper execution 
of summons was made on defendant as 
required by statute, but nevertheless 
judgment by default was entered 
against defendant, after which case lay 
dormant for nine years when a writ of 
garnishment on the judgment was is- 
sued, the court properly vacated_the 
judgment on defendant’s motion. Code 
1923, § 9419.—Ex parte Whitehead, 199 
So. 876, 29 Ala.App. 583, certiorari de- 
nied Ex parte Whisler, 199 So. 879, 240 
Ala. 447. 

Ala.App. Where facts indicated that 
defendant was prevented from making 
defense by surprise, accident, mistake 
or fraud, and that defendant had a 
good defense, that plaintiff had been 
paid all sums demanded before serv- 
ice of summons and complaint, ane 
judg- 


entry of order. 
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ing rehearing after default 
ment was proper. Code 1923, § 9521,.— 
Ex parte Southern Amiesite Asphalt 
Co., 200 So. 435, certiorari denied 200 
So. 434, 240 Ala. 618. ; 

Alaska. Where defendant was noti- 


fied by his attorney that he was to pre- 


pare and file answer by certain time 
and set up no excuse why he neglected 


the matter until motion for default was 


served upon an attorney who was a 
clerk for defendant’s attorney, defend- 


ant’s failure to answer resulted from 


his own inexcusable negligence and de- 
fendant was not entitled to have the de- 
fault judgment set aside. Comp.Laws 
1933, § 3457.—Rubenstein v. Imlach, 9 
Alaska 62. : 

Cal. Under statute, the setting aside 
of a default judgment within six 
months of entry for inadvertence, mis- 
take, and excusable neglect is largely 
within trial court’s discretion, and will 
not be disturbed on appeal in absence 
of clear showing of an abuse of dis- 
eretion. Code Civ.Proc. § 473.—Beard 
v. Beard, 107 P.2d 385. 

Cal. Where defendant in suit upon 
alimony judgment obtained default 
judgment on his cross-complaint, trial 


Me court’s setting aside of default judg- 
ment, on ground that plaintiff's attor- 


ney’s having allegedly been lulled into 
sense of security by continued negotia- 
tions between plaintiff and defendant 
for settlement out of court was _ suffi- 
ciently reasonable ‘‘excuse” for failure 
to file answer to the cross-complaint, 
was not an abuse of discretion. Code 
Civ.Proc. § 473.—Beard v. Beard, 107 
P.2d 385. 

Ordinarily, ignorance of law on part 
of an attorney is not sufficient ground 
for setting aside a default judgment 
under statute authorizing setting aside 
of a default -judgment for  ‘‘inad- 
vertence, mistake and excusable neg- 
lect”, Code Civ.Proc. § 473.—Beard yv. 
Beard, 107 P.2d 385. 

That plaintiff's attorney applying for 
setting aside of default judgment ob- 
tained by defendant upon his cross- 
complaint for declaratory relief in suit 
upon an alimony judgment erroneous- 
ly stated in court that no answer could 
be filed to a complaint for declaratory 
relief, which error on part of attorney 
would not justify setting aside the de- 
fault judgment, did not bar assertion 
of other sufficient grounds of inad- 
yertence, mistake, or excusable neglect 
which warranted setting aside of the 
default. Code Civ.Proc. § 473.—Beard 
vy. Beard, 107,P.2d 385. 


Cal. Party applying to have default 
judgment set aside must show not only 
a good excuse for his default but also 
that he has a meritorious defense to 
the action, and showing of meritorious 
defense is usually made either by addi- 
tional affidavit or by copy of proposed 
verified pleading required by statute 
to accompany the application. Code 
Civ.Proc. § 473.—Beard y. Beard, 107 
P.2d 385. , 


Cal.App. Trial court did not abuse 
its discretion in setting aside a de- 
fault and a default judgment on 
ground of mistake, inadvertence, sur- 
prise, and excusable neglect of plain- 
tiff’s counsel, where plaintiff was un- 
able to promptly verify answer to 
amended cross-complaint because of 
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her physical condition. Code Civ.Proe. 
§ P.2d 


a 473.—Hicks v. Sanders, 104 
9: i 
Cal.App. Where association, under 


name of which complaint alleged that 
individual defendants were doing busi- 
ness, was not named as defendant in 
complaint, summons, or default judg- 
ment against such individuals doing 
business under such name, judgment 
was properly set aside on motion of one 
of such individuals: after dismissal of 
action against him as against plaintiff’s 
contentions that trial court had no ju- 
risdiction to set aside judgment, that 
motion was not made by proper parties, 
and that demurrer of one party cannot 
inure to another party’s benefit, since 
association was not’ party to action.— 
Burns v. Downs. 108 P.2d 953. ; 

Cal.App. <A default judgment against 
individual defendants doing business as 
association, not named in caption of 
summons and complaint, nor charged in 
complaint, as defendant, was properly 
set aside as against contention that lack 
of partnership or common name in such 
caption could not nullify judgment, as 
attack on judgment was based on entire 
absence of material allegations in body 
of complaint, nor merely words in cap- 
tion.— Burns v. Downs, 108 P.2d 953. 

Cal.App. Where, upon dissolution of 
ecopartnership, a receiver was appointed, 
and thereafter a default judgment 
against copartnership was entered upon 
service of one of partners, receiver’s 
interest in property of former partner- 
ship justified him in filing motion to 
vacate default judgment on ground 
that service on one of partners was 
insufficient to give court jurisdiction 
to enter judgment against copartner- 
ship. Civ.Code, § 2429 (3) (¢).—Cotten 
vy. Perishable Air Conditioners, 110 P. 
2d 1010. 

Fla. A void judgment against mar- 
ried woman not a ‘free dealer’, predi- 
cated upon her personal liability upon 
her notes for borrowed money, could 
be quashed by court rendering the 
judgment upon motion by married wo- 
man after husband’s death ten years 
after judgment was rendered, notwith- 
standing judgment had been rendered 
by default. Comp.Gen.Laws 1927, 
87(71), 5024-5027, 5674 et seq., 5866; 
Const. art. 11, §§ 1, 2.—Kellogg-Citi- 
zens Nat. Bank of Green Bay, Wis., 
v. Felton, 199 So. 50. 

Idaho. Where counsel without fault 
on their part were misled by the rec- 
ord into permitting a default judg- 
ment to be taken against their client, 
and they made a timely motion to 
vacate judgment and default, support- 
ed by an adequate showing of facts 
constituting reason for default and that 
their client had a good and meritori- 
ous defense to the action, it was an 
abuse of judicial discretion to deny 
Hee gnohiony =eivets v. Crouch, 104 P. 

Idaho. Under statute providing that 
when any judgment, order or proceed- 
ing is taken against a party otherwise 
without default, through the neglect 
or failure of his attorney to file or 
serve any paper within required time, 
judge “shall” set aside such judgment, 
order, or proceeding, the neglect of the 
attorney in causing or permitting the 
default is a mandatory excuse. Code 
1932, § 5-905.—State ex rel. Sweeley v. 


Braun, 110, P.2d 835. 
Il.App. In suit to enforce bank 
stockholders’ liability, where default 


judgment was rendered against named 
person as copartner of partnership 
which owned stock, and such person 
did not take advantage of any irregu- 
larity in the original proceedings, ei- 
ther by demurrer or plea, he waived 
any errors and was not entitled to 
have the judgment vacated almost four 
years later on ground that his copart- 
ners should have been named specific- 
ally rather than hy the firm’s name. 
Smith-Hurd Stats. c.. 110, § 150,— 
Lewis v. West Side Trust & Savings 
Bank of Chicago, 30 N.H.2d 767, 307 


Ill.App. 473, transferred 25 N.H.2d 818, 
373 Ill. 245. 
Iowa. Where default judgment had 


been entered because defendant’s attor- 
ney undertook to enter appearance 
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through use of an appearance card, an 
card went astray with result that. 
appearance was shown of record wh 
default was entered, trial court did not 
abuse its discretion in setting aside de- 
fault, although use of appearance card 
was not authorized by statute, but 
merely by local custom. Code 1939, § 
11087.—Allemang v. White, 298 N.W. 
658, 230 Iowa 526. 

Kan, 
with respect to proceeds from oil well 


‘properly charged certain one of a num- 


ber of defendants had an interest in the 
subject matter, and answers of other 
defendants demanded that such defend- 
ant account concerning the leasehold 
interest involved, and with such plead- 
ings on file such defendant was person- 
ally served after the pleadings had been 
filed, but permitted judgment to be 
taken against her by default, she could 
not thereafter on application to vacate 
the judgment claim that the judgment 
was void as being outside the issues 
presented. Gen.St.1935, 60-411.—Haw- 
oe v. Smith, 111 P.2d 1108, 153 Kan. 

Mo.App. A motion to set aside a 
default judgment can be directed only 
at irregularities appearing on the face 
of the record, and not those requiring 
proof dehors the record. Mo.St.Ann. 


§ 1101, p. 1396.—Jeffrey v. Kelly, 146 
S.W.2d 850. 
Mo.App. Where Circuit Court to 


which application for change of venue 
had been previously presented erred 
in rendering final default judgment 
against party applying for change of 
venue, without ruling on the applica- 
tion, motion to set aside the default 
judgment should have been sustained.— 
Saypenigr vy. Alton R. Co., 148 S.W.2d 


Mont. In action against nonresident 
aided by attachment, judgment by de- 
fault was not subject to attack because 
record did not directly show the issu- 
ance of a summons for publication, 
where record disclosed facts sufficient to 
demonstrate that such summons was 
in fact issued. Rev.Codes 1935, § 9119. 
—Smith v. Hamill, 
Mont. 585. 


N.J.Sup. In action on note where 
affidavit did not contain a copy of the 
instrument sued on, and did not aver 
such facts as would warrant a recovery 
if such facts were proved by witnesses 
and it did not appear that the affiant 
had competent knowledge of the facts 
sworn to, the affidavit was defective 
and justified the vacating of default 
judgment notwithstanding expiration of 
more than thirty days after the entry 
of the judgment. N.J.S.A.  2:32-118, 
2:32-119, 2:32-121.—New Jersey Cash 
Credit Corporation vy. Zaccaria, 19 A.2d 
448, 126 N.J.L. 334, | 


N.Y.Sup. A defendant’s application 
to open default would be granted 
where defendant presented legal excuse 
for unreadiness to proceed to trial 
and default suffered by defendant was 
neither willful nor deliberate.—Valeri- 
oti v. Brooklyn & Queens Transit Cor- 
poration, 22 N.Y.8.2d 82. 

N.Y.Sup. Reasonable excuse 
meritorious defense must be shown in 
support of application to open default. 
—General Exchange Ins. Corporation y. 
Stern, 25 N.Y.S.2d 266. 

N.Y.Sup. “Where plaintiff’s former 
attorney had been adjudged ah incom- 
petent prior to service of motion pa- 
pers relating to motion to dismiss 
complaint for lack of prosecution, 
plaintiff was entitled to have default 
on the motion opened. Civil Practice 


Act, § 240.—Kamelhaar vy. National 
Transp. Cos 297 IN. YES.2d pAeoeedn6 
Mise. 1005. 


N.C. A judgment by default final en- 
tered by clerk of the superior court in 
a case in which he had no authority to 
render such a judgment was subject to 
attack and could be set aside and va- 


eated. Pub.Laws 1921, Ex.Sess., ec. 92, 
§-1,, subds.) 9). 125 . CoS).8§ 695-597, — 
Cook v. Bradsher, 12 §8.H.2d 690, 219 


N.C. 10. 


N.D. A judgment which has been 


entered against a defendant, who hag 


had no opportunity to present his 


Where petition for accounting: 


142 P.2d/195, 112 |. 


and ’ 


i. 


but 


lin, 
and defen 


‘ to Wyoming, de- 
fendant was justified in peerene that 
she would have until April 1940, to 
seek further counsel, and default judg- 
ment taken in March, 
vacated on ground of “excusable neg- 
lect,”. on motion filed within a few 
days.—Haskell v. Cutler, 108 P.2d 146. 

Or. Where mortgagor against whom 
default decree in foreclosure suit was 
entered for plaintiff on November 26, 
1938, thought that plaintiff’s agreement 
to forbear proceedings until after end 


of 1938 haying year included time rea- 


sonably necessary to sell hay crop, and 
plaintiff understood agreement to mean 
only that plaintiff should wait until 
hay was harvested, mortgagor was en- 
titled to have default vacated, where 
motion was seasonably made.—Leonard 
v. Bennett, 106 P.2d 542. 

-Pa.Com.Pl. In case of trespass for 
personal injuries, action was begun 
March 9, 1936, and statement filed Sep- 
tember 22, 1937, and March 3, 1938, 
‘the following paper, sworn to by dep- 
uty constable and purporting to be a 
return of service, was filed: ‘On Octo- 
ber 2, 1937, at 2:30 p. m., served the 
within named defendant personally,” 
but not setting forth what, if anything, 
had been served. After trial March 17, 
1938, inabsence of defendant and coun- 
sel, verdict was given in favor of plain- 
tiff, and March 23, 1938, defendant 
tmoved to strike off verdict and also the 
/plaintiff's statement as. neither it nor 


“copy thereof supposed to have been 


served contained notice required by 


- Section 10 of Practice Act, 12 PS. 


392. Plaintiff’s answer, admitting ab- 
sence of such notice, averred. that de- 
fendant was not entitled to relief be- 
cause, though properly summoned, he 
had failed to enter appearance before 
return day or after service of state- 
ment, or even for purpose of motion to 
strike off. Subsequently, counsel en- 
tered appearance de bene esse for de- 
fendant to prosecute motion. Held, that 
verdict, as rendered, will be stricken 
off; but motion to strike off plaintiff's 
statement will be refused. Failure of 
plaintiff to endorse on original. state- 
ment and copy for service in accord- 
ance with Practice Act deprived de- 
fendant of notice to which he was en- 
titled before he made answer and the 
judgment entered for failure to answer 
in such case was irregular and will be 
stricken off. As the case was not prop- 
erly at issue, defendant could not have 
been called to trial, and, therefore, 
trial and verdict were a nullity. Court 
has no power to strike off statement 
where the motion to do s0 was not 
made in due time as required by the 
Practice Act. Defendant is properly in 
Court by his special appearance.—Nor- 
ton v. Frantz, 42 Lack.Jur. 97. 

Pa.Com.Pl. Defendant petitioned to 
have a decree pro confesso opened, in 
proceedings started by father-in-law 
involving removal of body of defend- 
ant’s husband from one cemetery to an- 
other. Defendant, intelligent and cap- 
able gave as ground for opening of de- 
eree only that process server told her 
that it was intended to scare her, that 
she should pay no attention, etc., and 
all of which said process server denied, 
declaring he had acquainted the de- 
fendant with contents of the paper and 
advised her to get a lawyer, etc. Held, 
one able to read, and capable, who 
would not read a document concerning 
effort by father-in-law to have her 
husband’s body moved, is blameable. 
Having opportunity of her day in 
eourt she neglected it, and has not met 
burden of showing cause why relief 
should be granted. Petition refused.— 
Moyer v. Moyer, 34 Luz.L.Reg.Rep. 
176. 

S.C. Where affidavit ppoporting mo- 
tion to vacate default judgment dis- 
closed that defendant’s attorney en- 
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ary, 1940, after 


1940, should be! 


1d loc lt 
ut did not inform loc 
garding day complaint w 


he 


cou Ay 
served, that 


ep ohnee aanrow!y, escaped sunstroke a 


and was confined to bed, that when 
request for extension of time to answer 
was made judgment had already been 
entered and upon learning fact de- 
fendant’s attorney acted with utmost 
dispatch and within two days served 
notice of motion to open judgment, 
determination that sufficient grounds 
were shown to excuse defendant from 
answering complaint within 20 days 
was not erroneous, Code 1932, § 495.— 
Gaskins vy. California Ins. Co., 11 S.B. 
2d 436, 195 S.C. 376. 

S.C. Where, after commencement of 
action to recover balance of price for 
motor yacht, plaintiff commenced a sec- 
ond action for damages for fraud, in 
that after defendant contracted to pur- 
chase yacht, he obtained possession of 
yacht and had extensive repairs made 
to motor, knowing he would thereby 
create a lien in favor of repairman, a 
default judgment in second action 
would not be set aside on ground that 
it was based on facts inconsistent with 
complaint in first action, in absence of 
excuse for not raising defense by an- 
swer and plea in abatement, defense of 
pendency of first action as bar to sec- 
ond action presenting an issuable mat- 
ter which should have been pleaded. 
Code 1932, § 467.\Baitary v. Gahagan, 
12 §.BH.2d 735, 195 S.C. 520. 


Tex.Civ.App. In action against car- 
rier where request by carrier’s attor- 
ney that court postpone trial until a 
later date, because attorney’s presence 
on date set was required in another 
matter previously set for argument, 
was apparently lost in the mails, and 
therefore an ex parte trial in absence 
of cearrier’s attorney resulted in ad- 
verse judgment, upon the filing of mo- 
tion by earrier’s attorney promptly 
upon discovery of entry of judgment, 
which motion set out such fact and 
tendered proof of a meritorious defense 
to the action, such adverse judgment 
should have been set aside and a new 
trial granted carrier.—Yellow Transit 
Co. v. Klaff, 145 S.W.2d 264. 


The right of a litigant to be repre- 
sented by counsel of his_ selection, 
familiar with the cause, is a valuable 
right, and an unwarranted denial of 
such right constitutes ground for new 
trial—Yellow Transit Co. v. Klaff, 145 
S.W.2d 264. 

Where, in support of motion for new 
trial, proof was tendered that adverse 
judgment was entered in absence of 
movant’s attorney due to loss in the 
mails of request by movant’s attorney 
that court postpone trial to a later 
date because such attorney’s presence 
was required on the date set in an- 
other matter previously set for argu- 
ment, such proof showed an excuse for 
movant’s lack of representation by 
counsel at first trial which was due 
to no negligence of movant, or his at- 
torney within requirements of rule 
for granting new trial, since the attor- 
ney had a right under circumstances 
to assume the requested postponement 
of trial had been’ granted.—Yellow 
Transit Co. v. Klaff, 145 S.W.2d 264. 

Tex.Civ.App. Where a party claims 
the right to a new trial on the ground 
that adverse judgment was entered 


in the absence of the party’s attorney, 


such party must show that the failure 
to be represented at the first trial was 
not due to fault or negligence on the 
part of such party, and that such par- 
ty has a meritorious defense to the 
action.—_Yellow Transit Co. v. Klaff, 
145 S.W.2d 264. 

Utah. After a default judgment, de- 
fendant may move to quash summons 
or move to vacate judgment for want 
of jurisdiction based upon lack of 
proper service of summons, and mak- 
ing of either motion should not be 
treated as a ‘‘general appearance’, and 
upon hearing of either motion if judg- 
ment is valid, notwithstanding lack of 
service of summons, such validity may 
be shown.—State Tax Commission vy. 
Larsen, 110 P.2d 558. 


of default upon an_ affidavit 
showing a reasonable excuse for th 
delay in answering the complaint 
Rem.Rev.Stat, § 412,—Johnston v. : 
dina Improvement Club, 116 P.2d 

Wash. Where purchaser of land ha 
quitclaimed to the county, and th 
vendor started action against the pur- 
chaser and the county to recover the 
land, it was not an abuse of dis 
tion for the court to vacate an or 
of default against the purchaser up 
a showing that purchaser had bi 
informed by county officials tha 
county would defend the suit but 
later the county had failed to do so 
Johnston y. Medina: Improvement 
116 P.2d 272. 

W.Va. Defendants who knew 
action on note was pending in cireui 
court and neglected to give attention 
thereto were not entitled to hav 
fault judgment set aside on their 
tion in order to present proof sho 
that their signatures to note we 
forged, where there was no showi 
of fraud, accident, mistake, surpri 
or any other circumstances beyond 
their control preventing the prese by 
tion of their defense. Code 1931 
4-52.—Winona Nat. Bank y. Frit 
10 S.H.2d 907. : aN 


Hy 


rendered 
against parties served by publication 
no issue of fact is contemplated an 
no discretion is vested in trial court © 
except as to notice to plaintiff and pay-- 
ment of costs.’ Burns’ Ann.St. §§ 
2601, 2-2602.—State ex rel. Kars¢ 
Eby, 33 N.H.2d 336. i 


gt 


sonally served to set aside a 
judgment and defend on the mer 
within one year from judgment s 

be allowed as a matter of right, wh 
though qualified, is not discreti 
with the trial court. Mason’s Mi 
i! § 9236.—Kane v. Stallman, 29 


Personal delivery of summons to. 
defendant out of the state does not co 
stitute “personal service” so as to pre- 
clude granting relief under statute ¢ 
ferring on a defendant who has ~ 
been personally served a right to d 
fend at any time within one year aft 
judgment. Mason’s Minn.St.1927, 
9236.—Kane v. Stallman, 296 N.W. 

Where nonresident defendant not o 
had actual notice of proceedings, 
also participated therein prior to entr 
of default judgment against him, | 
was given express permission by plain. 
tiff to answer on the merits, but 


has not been personally served a right 
to defend at any time within one year 
after judgment was properly denied, 
notwithstanding no written notice was — 
ever given to defendant or counsel of 
the entry of judgment, Mason’s Minn, — ofS 
CLD § 9236.—Kane y, Stallman, 296 
. . . wr. 


Tex.Civ.App. On hearing of motion 
of alleged heirs of one of defendants 
for a new trial after judgment on sery- 
ice of process by publication against 
such defendant who did not appear, 
trial court could properly determine 
merits of motion, rather than grant 
motion and then at a subsequent hear- 
ing determine its merits. Vernon’s 
Ann.Civ.St. art. 2236.—Harris v. Sugg, 
143 S.W.2d 149, error dismissed, judg- 
ment correct. 
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Ala.App. Where facts indicated that 
defendant was prevented from making 
defense by surprise, accident, mistake 
or fraud, and that defendant had a 
good defense, that plaintiff had been 
paid all sums demanded before service 
of summons and complaint, granting 
rehearing after default judgment was 
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y % 
proper. Code 1923, § 9521.—Ex parte 
Southern Amiesite Asphalt Co., 200 So. 
435, certiorari denied 200 So. 434, 240 
Ala. 618. : 

Ark. In suit to set aside default de- 
eree after term at which entered on 
- ground of unavoidable casualty or mis- 
fortune preventing plaintiff from ap- 
pearing in or defending suit against 
him, he must not only prove by pre- 
ponderance of testimony that he was 
_ prevented from making defense by un- 
- avoidable casualty or misfortune within 
statute authorizing. vacation of judg- 
ment, but must also allege and prove 
meritorious defense. Pope’s. Dig. § 
- 8246, subd. 7.—Mayberry v. Penn, 146 
S.W.2d 925. 

Cal. Party applying to have default 
judgment set aside must show not only 
a good excuse for his default but also 
- that he has a meritorious defense to 
the action, and showing of meritorious 
defense is usually made either by addi- 
tional affidavit or by copy of proposed 
verified pleading required by statute 
to accompany the application. Code 
_ Ciy.Proc. § 473.—Beard v. Beard, 107 

te Ped 385. 

_—s App.D.C. A showing of merits is not 
necessary in support of a motion to 

-—-yaeate a void judgment.—Wise v. Her- 

 gog, 114 F.2d 486. 

Merits need not be shown on a mo- 

‘tion to vacate a judgment where a 
_ judgment resulting from an unauthor- 
_ ized appearance of an attorney is re- 
_ garded as void, or where there was in 
fact no service of process and therefore 
no jurisdiction, even though extrinsic 
evidence is necessary to show that fact, 
since under such circumstances the de- 

 fendant is not bound to submit himself 

onal o the jurisdiction—Wise v. Herzog, 

Re 114 F.2d 486. 

_-—~—-«‘ Towa. Where motion to set aside de- 
fault, with supporting affidavits, is 
filed during term at which default 
_ judgment was entered, trial court ex- 
1 --ercises a wide discretion, a trial upon 
the merits is favored and disclosure of 

a meritorious defense is a circumstance 
to be considered.—Allemang vy. White, 
298 N.W. 658, 230 Iowa 526. 
Mo.App. It is not an abuse of dis- 
eretion to require the showing of a 
“meritorious defense before setting aside 
teeny default judgment in an action for 
‘a! willfully, wantonly, and maliciously 
driving an automobile into _plaintiff, 
 Mo.St.Ann. § 1101, p. 1396.—Jeffrey v. 
Kelly, 146 S.W.2d 850. 
Mo.App. To justify the setting aside 
of a default judgment, a showing of a 
meritorious defense, if based on oral 
_ testimony, contemplates sworn testi- 
mony developed in connection with the 
Pree ass to set aside the judgment. 
-Mo.St.Ann. § 1101, p. 1396.—Jeffrey v. 
Kelly, 146 8.W.2d 850. : 

A motion to set aside a default judg- 
ment in an action for willfully and ma- 
liciously running an automobile into 
plaintiff was properly denied where 
- there was no showing of a meritorious 
defense, other than testimony of plain- 
tiff’s attorney that he said to defendant 

over the telephone, ‘You denied being 

the driver of the car’, and that at the 
: trial, when the judgment was entered, 
there was evidence introduced that de- 
fendant had denied being the opera- 
tor of the automobile. Mo.St.Ann, § 
1101, p. 1396.—Jeffrey v. Kelly, 146 S. 
W.2d 850. 

N.¥.Sup. Reasonable excuse and 
meritorious defense must be shown 
in support of application to open de- 
fault.—General Exchange Ins. Corpora- 
tion v. Stern, 25 N.Y.S.2d 266. 
~ N.C, On motion to set aside judg- 
ment by default final on ground of 
irregularity burden was upon the mov- 
ants to show meritorious defense.— 
Chozen Confections v. Johnson, 11 S8.B. 
2d 472,218 N.C. 500. 

N.C. In action against consignee and 
sureties for goods delivered under con- 
signment contract and not accounted 
for, wherein default judgment was en- 
tered for plaintiff, on motion to set 
aside judgment on ground of irregu- 
Jarity, answer of consignee alleging 
that plaintiff breached its contract and 
refused to receive back large amounts 
of merchandise and give consignee 
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.sured automobile cost 


eredit therefor which under the con- 
tract it was obliged ‘to do, and that 
consignee was not indebted, stated a 


“meritorious defense’ and it. was error. 


to refuse to set aside the judgment by 
default final. C.S. §§ 595, 596.—Choz- 
en Confections v. Johnson, 11. §.H.2d 
472, 218 N.C. 600. ‘ 

N.C. Where hearing was had on ex- 
ceptions filed by defendants to report 
of referee in defendants’ absence, the 
exceptions constituted sufficient show- 
ing of ‘merit’ so as to warrant vaca- 
tion of judgment.—Everett v. Johnson, 
14 S.H.2d 520, 219 N.C. 540. 

Okl. In action for breach of con- 
tract for attorney’s services, a general 
denial must be taken as raising fully 
ood issues subsequently raised in_for- 
ma 
motion to vacate default judgment, in- 
cluding defense that contract for serv- 
ices was upon a contingent basis and 
that the employment terminated with- 
out favorable results to client and net- 
ted client nothing.—Haskell v. Cutler, 
108 P.2d 146. 

Pa.Super. Where summons and 
statement of claim in assumpsit action 
were served at residence of defendant 
upon his wife and validity of service 
was not attacked, after judgment was 
entered against defendant and execu- 
tion issued and sheriff had collected 
and paid over to plaintiff a sum to ap- 
ply on his judgment, proposed de- 
fense that defendant had no knowl- 
edge of the instruction of proceeding 
or contents of statement of claim un- 
til more than 15 days after date of 
alleged service of copy of statement of 
claim and therefore could not defend 
within prescribed time, was insufficient 
to warrant opening of judgment.— 
Hamilton vy. Sechrist, 16 A.2d 671, 142 
Pa.Super. 354. 

Pa.Com.Pl. Defendant, 
ance with description by _ plaintiff’s 
agent, leased certain equipment on 
contract, with judgment clause and 
warrant of attorney, whose_ printed 
parts stated that there was a thorough 
examination, that the lease contained 
the entire agreement and that no 
waivers or modifications were valid un- 
less written in lease, but with hand- 
written notation that it ‘would be 
installed to customer’s satisfaction.” 
On receipt of equipment, defendant du- 
ly and promptly notified plaintiff it 
was not such ag described and ordered, 
and that he refused to receive it and 
requested plaintiff to remove it. On 
affidavit of default, judgment was en- 
tered on lease and defendant took rule 
to open judgment and produced cor- 
roborating testimony as to his con- 
tention that equipment delivered was 
not as ordered. Held, that rule to 
open judgment and to allow defend- 
ant to make defense will be made ab- 
solute. While the testimony of the 
parties is conflicting, there is sufficient 
evidence supporting the © defendant’s 
contention to take the case out of the 
“oath against oath” rule to justify a 
determination of the facts by a jury.— 
Popky v. Shimpkus, 42 Lack.Jur. 125. 

Tenn.App. In action on automobile 
fire insurance policy, defendant’s pleas, 
attached to its motion to set aside de- 
fault judgment, that it did not promise, 
-undertake, or agree, nor owe plaintiff, 
as alleged in declaration, that plaintiff 
falsely represented amount which in- 
: him, thereby 
procuring gross over-insurance thereof, 
and that defendant declined to make 
payment in good faith on advice of 
competent counsel, showed meritorious 
defense to action.—Fidelity-Phenix 
Wire Ins. Co. v. Oliver, 152 S.W.2d@ 254. 

Tex.Civ.App. The motion of alleged 
heirs of one of defendants for new 
trial, after judgment on _ service of 
process by publication against such de- 
fendant who did not appear, was prop- 
erly overruled, where there was. no 
evidence that movants were heirs of 
such defendant and movants failed to 
show, had their motion been granted 
and a new trial on _merity had, any 
probability that any different judgment 
would or could have been rendered 
than that which trial “court had al- 
ready rendered. Vernon’s Ann.Civ.St. 
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Tex.Civ.App. ‘ 
statute providing wily 
against whom judgment is rendered no 
service by publication, and who has 
not appeared in person or by attorney 
of his own selection, may move for 
new trial upon showing good cause, 
‘is shown where defendant had no actu- 
al notice of pendency of suit prior to 
time of trial and has meritorious de- — 
fense against either whole or part of 
cause of action asserted, presentation 
of which would probably have resulted 
in entering different judgment. Rev.St. 
1925, art. 2236.—Sanns y. Chapman, 
144 &W.2d 341, error dismissed, judg- 
ment correct. ’ 

Defendants’ motion for new trial, — 
under statute providing that defendant, 
against whom judgment is rendered on 
service by publication, may move for 
a new trial upon showing good cause, ~ 
“good cause’, where 
defendants ‘failed to allege or prove 
want of actual notice of pendency of 
suit prior to time of trial thereof, or 
that they had been deprived of oppor-— 
tunity of being represented in the trial 
thereof by a counsel of their own selec- 
tion, Rey.St.1925, art. 2236—Sanns y. 
Chapman, 144 S.W.2d 341, error dis- 
missed, judgment correct. 

Tex.Civ.App. Where in support of 
motion to set aside an ex parte judg- 
ment. against a carrier for the value 
of one of eleven cartons of shoes al- 
legedly delivered to carrier for ship- 
ment and never delivered to consignee, 
proof was tendered that only ten car- 
tons of shoes were ever delivered to 
earrier, and that consignee had _ receipt- 
ed for delivery of all goods delivered 
for shipment, such proof constituted a 
“meritorious defense’ to the action 
such as is required to warrant setting 
aside such ex parte judgment.—Yellow 
Transit Co. v. Klaff, 145 S.W.2d 264. | 

Tex.Civ.App. Where a party claims 
the right to a new trial on the ground 
that adverse judgment was entered in 
the absence of the party’s. attorney, 
such party must show that the failure 
to be represented at the first trial was 
not due to fault or negligence on the 
part of such party, and that such par- 
iy, has? rictioriOns detaner to the ac- 
10n.—Yellow ransi Oe 3 Ven) ate 
145 S.W.2d 264. ; 

Wash. Under the statutes, the dis- 
tinction between an order vacating a 
default judgment and an order vacat- 
ing a default order’entered before judg- 
ment is that in the former the pre- 
requisite is showing a meritorious de- 
fense, while in the latter only good and 
sufficient cause need be set out, Rem. 
Rey.Stat. §§ 412, 464—Johnston vy. 
Seat Improvement Club, 116 P.2d 
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Ala.App. Where application for re- 
hearing after default judgment was 
filed within statutory four-month pe- 
riod but was passed to a subsequent 
date and thereafter was passed by con- 
sent, there was no “discontinuance” of 
the proceeding. Code 1923, § 9 E 
ri ee Son eere nits Asphalt 
0., 0. 435, certiorari deni 2 
So. 434, 240 Ala. 618. een 

Alaska, Where motion for judgment 
by default was served upon a regular 
practicing attorney in the division, who. 
was a clerk for defendant’s attorney 
and who accepted service as one of de- 
fendant’s attorneys, if there was any 
reason, why default should not have 
been entered, the attorney had duty to 
inform himself and make the proper 
showing, and upon failure to do so the 
court was required to conclude that de- 
fault and judgment were duly and reg- 
ularly entered. Comp.Laws 1933, 
age te Bahensieln v. Imlach, 9 Alaska 


Ark. In suit to set aside default de- 
cree, taken against indorser of notes in 
indorsee’s suit to foreclose mortgage 
securing them, evidence held sufficient. 
to support chancellor’s ‘finding of ‘“un- 
avoidable casualty or misfortune”, with- 
in statute authorizing vacation of judg- 
ment after term, preventing plaintiff 


from appearing in and defending fore- 
closure suit, because of understandin 

with indorsee’s attorney that plainti 

would not be expected or required to 
appear. Pope’s Dig. § 8246, subd. 7.— 
Mayberry v. Penn, 146 S.W.2d 925. 

Ark. Under statute abolishing 
terms of probate court as they former- 
ly existed, the terms of probate courts 
are co-extensive with terms of chan- 
cery court, and hence probate court 
had jurisdiction to vacate a default 
judgment against guardian, which was 
entered at the May Term of the chan- 
eery court, where motion to vacate was 
made prior to beginning of succeeding 
term of chancery court, Const. Amend. 
No. 24 amending Const. art. 7, § 34; 
Acts 1939, Act 3, § 2; Pope’s Dig. § 
ope Thea v. Young, 147 S.W.2d 

Ark. Nothing will be presumed in 
favor of a default judgment, and the 
reeord must show affirmatively that 
the proceeding was according to law. 
—Vaccinol Products Corporation vy. 
State, for Use and Benefit of Phillips 
County, 148 S.W.2d 1069. 

Ark. Where there was no _ dispute 
about original amount of mortgage in- 
debtedness and no dispute about the 
payments made nor about the fact that 
payments were to be made monthly on 
mortgage on which a default judgment 
was taken, the mortgagors who filed 
suit to set aside default judgment as 
having been obtained by fraud were 
not entitled to an accounting.—Brown 
v. Merchants & Planters Bank & Trust 
Co., 152°S.W.2d 548. hora 

Cal. Defendants’ tender to plaintiff’s 
attorney of cashier's check, payable to 
plaintiff, for sum which trial court 


directed defendants to pay plaintiff as, 


eosts in order conditionally granting 
defendants’ motion to set aside default 
and judgment thereon, and sending of 
check by registered mail, addressed to 
plaintiff at room near that of plaintiff 
in same building, after plaintiff’s at- 
torney had refused check, but within 
time limited by court order, was suf- 
ficient compliance with terms thereof, 
so as to authorize final order uncondi- 
tionally setting aside default and judg- 
ment.—Hayes v. Pierce, 104 P.2d 499. 

Cal. Party ‘applying to have default 
judgment set aside must show not 
only a_ good excuse for his default but 
also that he has a meritorious defense 
to the action, and showing of meritori- 
ous defense is usually made either by 
additional affidavit or by copy of pro- 
posed verified pleading required by 
statute to accompany the application. 
Code Civ.Proc. § 473.—Beard vy. Beard, 
107 P.2d 385. 

An affidavit of meritorious defense 
accompanying an application to have 
default judgment set aside must state 
elient’s belief in merits of case and 
must show that he has fully and fairly 
stated the facts of the case to his at- 
torney, and where such an affidavit is 
presented, the advice. of counsel 
amounts to a prima facie showing of 
“meritorious defense’. Code Civ.Proc. 
§ 473.—Beard v. Beard, 107 P.2d 385._ 

Notwithstanding affidavit of meritori- 
ous defense accompanying plaintiff's 
application to have default judgment 
obtained py defendant on his cross- 
complaint set aside was defective for 
failure to show that plaintiff had fully 
and fairly stated all facts of case to 
her attorney, where proposed answer to 
cross-complaint accompanied the af- 
fidavit, and verification by attorney in 
absence of plaintiff from state recited 
that contents of proposed answer were 
true of attorney’s own knowledge, the 
filing of the proposed answer was a 
proper method of showing a meritori- 
ous defense. Code Civ.Proc. §§ 446, 
473.—Beard v. Beard, 107 P.2d 385. 


Where verified proposed answer ac- 
ecompanying plaintiff's application to 
have set aside default judgment ob- 
tained by defendant on his cross-com- 
plaint in plaintiff's suit on alimony 
judgment denied allegation in cross- 
complaint that defendant had _ per- 
formed terms and conditions of ali- 
mony judgment and was entitled to re- 
lief from further liability, the issue 
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of fact and law thereby raised con- 
stituted a “meritorious defense” jus- 


‘tifying setting aside of the default 


judgment. Code Civ.Proc. § 473.— 
Beard v. Beard, 107 P.2d 885. : 
Cal.App. A motion to vacate default 
judgment after lapse of two years, on 
ground that it was void on its face 
for lack of jurisdiction in that com- 
plaint did not state facts sufficient to 


constitute a cause of ‘action, was not: 


timely. Code Civ.Proec. § 473.—Bouvett 
v. Layer, 104 P.2d-115, 

Cal.App. Trial court properly re- 
fused to strike portions of affidavits 
supporting motion to vacate default 
judgment against plaintiff on a cross- 
complaint, which detailed facts hap- 
pening after entry of default and de- 
fault judgment, since plaintiff was re- 
quired to show that she had sought 
to be released from results of her ex- 
cusable neglect within a _ reasonable 
time. Code Civ.Proc. § 473.—Hicks v. 
Sanders, 104 P.2d 549. 

Cal.App. A motion to vacate a judg- 
ment under the statute can only be 
made on due notice to adverse party 
unless notice be waived. Code Civ. 
Proc. § 473.—Hicks vy. Sanders, 104 
PZ! 549%: 

Cal.App. Defendant’s right to invoke 
aid of trial court through motion made 
in action to set aside default judgment 
on ground that defendant was not 
served with summons was conditioned 
upon defendant’s making such motion 
within a reasonable time.—Washko v. 
Stewart, 112 P.2d 306. 

A motion to set aside default judg- 
ment on ground that defendant was not 
served with summons may not be made 
beyond time limit specified in statute 
for making similar motions under such 
statute. Code Civ.Proc. § 473a.—Wash- 
ko v. Stewart, 112 P.2d 306. 

Defendant’s time to move to set aside 
default judgment was not tolled pend- 
ing final determination of appeals from 
other judgments in the action where no 
appeal was taken from judgment of de- 
fault. Code Civ.Proe. § 473a.—Washko 
v. Stewart, 112 P.2d 306. 


Cal.App. Even though defendant 
claims that default judgment was ob- 
tained against him by extrinsic fraud, 
defendant should not be permitted to 
wait until more than a year after he 
eoncededly had actual notice of judg- 
ment before attacking it by motion to 
set judgment aside on ground. that de- 
fendant was not served with summons. 
Code Civ.Proce. §§ 473, 473a.—Washko vy. 
Stewart, 112 P.2d 306. ‘ 


Cal.App. Where defendant’s motion 
to vacate default judgment on ground 
that defendant was not served with 
summons was not ‘served or filed until 
approximately 2% years from time of 
entry of default and more than 1 year 
and 9 months from date of entry of 
judgment, and defendant did not seek 
relief from default until over a year 
after he knew of judgment, and no 
fraud was claimed, trial court was 
without jurisdiction to set aside default 
judgment. Vehicle Code, § 402, St.1935, 
p. 153; Code Civ.Proc. §§ 473, 473a, 
Spun) AeneO vy. Stewart, 112 P.2d 


Cal.App. If setting aside default 
judgment as to defendant on ground 
that defendant was not served with 
summons gave defendant a right to at- 
tack judgment on merits exonerating 
codefendant from liability, so far’ as 
plaintiffs were concerned, by a motion 
for new trial by plaintiffs against code- 
fendant, codefendant was a ‘necessary 
party” .to defendant’s motion to set 
aside default judgment and was enti- 
tled to notice of motion and opportuni- 
ty to resist it, and, where no notice of 
motion was given codefendant, trial 
court was without jurisdiction to set 
aside default judgment, so far as co- 
defendant was affected thereby. Ve- 
hicle Code, § 402, St.1935, p. 153; Code 
Civ.Proc. §§ 473, 473a.—Washko v. 
Stewart, 112 P.2d 306. 

Cal.App. When an application for 
relief from a default judgment is ac- 
tually presented to trial court within 
prescribed time, it is sufficient even 
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though such is done on the last day 
of the period before notice to adverse 
arty has been or could be given. Code 
iv.Proc. § 473.—Roseborough vy. Camp- 
bell, 115 P.2d 839. 

The only requirements necessary to 
give trial court jurisdiction to act on 
an application for relief against a de- 
fault judgment are that application be 
actually presented to trial court and 
called to its attention within time pre- 
scribed by statute and that application 
be accompanied by a copy of proposed 
answer, Code Civ.Proc. § 473.—Rose- 
borough y. Campbell, 115 P.2d 839, 

Cal.App. All that is required by 
statute respecting relief from judg- 
ments taken by mistake or excusable 
neglect is that application for relief 
be actually made and ealled to trial 
court’s attention within six months aft- 
er judgment was taken and that a copy 
of proposed answer be presented. Code 
Ciy.Proc. § 473.—Roseborough y. Camp- 
bell, 115 P.2d 889; 


Cal.App. Plaintiff could not com- 
plain that defendant’s notice of mo- 
tion for relief against default judg- 
ment was served on plaintiff alone and 
not on codefendants where defendant 
was seeking relief against plaintiff and 
not against codefendants, and no co- 
defendant was complaining, and _plain- 
tiff had» not been injured. Code Civ. 
Proe. § 478.—Roseborough vy. Campbell, 
115 P:2d. 839. 

Cal.App. Where trial court had juris- 
diction to pass upon application for re- 
lief against default judgment after ex- 
piration of the six months’ period, the 
form and manner of proof that was 
necessary was then subject to rules of 
law other than those set forth in stat- 
ute respecting relief from judgments 
taken by mistake or excusable neglect, 
and the court had a reasonable dis- 
cretion respecting proof. Code Civ. 
Proc. § 473.—Roseborough vy. Campbell, 
115. Pi2d 1839. 

Where trial court had jurisdiction to 
pass upon application for relief from 
default judgm@gnt, at hearing on ap- 
plication the court could have received 
oral evidence which did not accompa- 
ny original application and could have 
received and considered additional affi- 
davits, especially when additional affi- 
davits were merely corrections in form 
of original affidavits. Code Civ.Proc. § 
pn ae vy. Campbell, 115 P. 
2 4 


Cal.App. Where notice of motion to 
set aside default and vacate default 
judgment was. served and filed within 
six months after entry of default and 
judgment, and notice, as served and 
filed, was accompanied by copy of pro- 
posed answer and affidavits, there was 
sufficient compliance with statute re- 
specting relief from judgments taken 
by mistake or excusable neglect, and 
trial court had jurisdiction to pass up- 
on motion after expiration of six 
months’ period mentioned in statute 
and could permit technical defects, if 
any, such as affidavits and copy of an- 
swer being sworn to before a justice 
of the peace in Massachusetts and not 
before a notary, to be corrected after 
expiration of six months’ period. Code 
Civ.Proec. § 473.—Roseborough vy. Camp- 
bell, 115 P.2d, 839. 

All that is required by statute re- 
specting relief from judgments taken 
by mistake or excusable neglect is that 
application for relief be actually made 
and called to trial court’s attention 
within six months after judgment was 
taken and that a copy of proposed an- 
swer be presented. Code Civ.Proc. 
473 —Roseborough y. Campbell, 115 P. 
2d 839. 


While an answer to a verified com- 
plaint must be verified at time of fil- 
ing, there is nothing in statute respect- 
ing relief from judgments taken by 
mistake or excusable neglect which re- 
quires that copy of proposed answer 
which must accompany application for 
relief shall, at that time, be properly 
verified. Code Civ.Proc. § 473.—Rose- 
borough vy. Campbell, 115 P.2d 839. 

The only requirements necessary to 
give trial court jurisdiction to act on 
an application for relief against a de- 
fault judgment are that application be 
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actually presented to trial court and 
called to its attention within time pre- 
scribed by statute and that applica- 
tion be accompanied by a copy of. pro- 
posed answer. Code Civ.Proc. § 473. 
A. cae vy. Campbell, 115 P.2d 
839. 

‘Cal.App. It was not an abuse of dis- 
eretion for trial court to set aside a 
default and vacate default judgment 
where proposed answer filed with no- 
tice of motion for relief against judg- 
ment set forth a good defense to com- 

_ plaint, irrespective of whether defense 
could be supported by evidence. Code 
Civ.Proc. § 473.—Roseborough y. Camp- 
bell, 115 P.2d 839. 

yi Fla. In the exercise of trial court’s 

discretion to open a default or vacate 

a default and final judgment, the court 

may fix terms and conditions upon 


- —~which the order is to be effective and 


‘parties must abide by such conditions. 
_. —Knabb v. Reconstruction Finance 
- Corporation, 197 So. 707. 
Ga. An entry of default is a “judg- 
ment” only in the sense that it ad- 
_ judges the case in default, and is only 
an intermediate step authorizing plain- 
_ tiff to enter verdict and judgment. sub- 
ject to statutory exceptions, and hence 
_ judgment dealing therewith, whether 
| striking it as void, opening it, or re- 
- fusing to do so, leaves the case pending 
for further and final action. Code 
1933, §§ 6-701, 110-403, 110-404.—Ryles 
v. Moore, 13 S.H.2d 672, 191 Ga. 661. 
. Ga. A general allegation that default 
judgment resulted from fraud and col- 
- Jusion would be a mere “conclusion”, 
and would not authorize vacation of 
 §udgment in absence of allegation of 
_ facts constituting fraud and collusion. 
ee them v. Adams, 14 S.H.2d 
6 . 


- Idaho. A default judgment will not 
be set aside in accordance with stat- 
ute, even though the neglect be that 
- of the attorney, and not that of the 


litigant, unless the facts showing a 


_ meritorious defense are set forth by 
way of accompanying amswer or affi- 
 davit. Code 1932, § 5-905—State ex 
rel. Sweeley v. Braun, 110 P.2d 835. 

In action by prosecuting attorney to 
_ abate as a public nuisance a_ place 
y hs where alcoholic liquors were illegally 

kept and sold, showing of merits by 
owner of premises was required to set 
forth the facts of defense, so that the 
trial court in the first instance, and 
the appellate court in the second in- 
stance, might determine whether sub- 
mitted defense was meritorious, and 
- ‘that determination was for the court 
and not for counsel. Laws 1939, c. 222. 
-—State ex rel. Sweeley v. Braun, 110 
P20). 835. 

Default judgment against defendants 
in action by prosecuting attorney to 
abate as a public nuisance a_ place 
where alcoholic liquors were illegally 
kept and sold should not have been 
set aside on ground of excusable fault 
and neglect of defendants’ attorney in 
_ filing answers in time, where no facts 
constituting a_ defense on the merits 
were presented. Laws 1939, ec. 222; 
Code 1932, § 5-905.—State ex rel. Swee- 
ley v. Braun, 110 P.2d 835. 

Iil.App. The trial court had no ju- 
risdiction to entertain petition to va- 
_eate allegedly erroneous judgment after 
time for filing plea or appeal had ex- 
_ pired. Smith-Hurd Stats. ce 77, §§ 82- 
84; ce. 110, § 200.—Lewis v. West Side 


rust & Savings Bank of Chicago, 30 
Pie NH) 2d 767, 


307 Ill.App. 473, trans- 
ferred 25 N.E.2d 818, 373 Ill. 245. 

Ky. Objection that defendants were 
given but one day’s notice that circuit 
court on September 4th would take up 
their motion made on August 28th to 
set aside judgment entered on June 
27th was not well taken, since a 
court of continuous session has control 
over its judgments for only 60 days, 
and court had no authority to vacate 
the judgment. Ky.St. §§ 988, 998.— 
Stokes v. Commonwealth, 150 S.W.2d 
892, 286 Ky. 391. 

Minn. A defendant who after receiy- 
ing actual notice of default judgment 
has wilfully or neglectfully and without 
excuse failed to act with reasonable 
diligence in asserting his rights under 
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statute conferring upon a defendant 
who has not been personally served 
a right to defend at any time within 
one year after judgment may lose his 
right to relief thereunder. Mason’s 
Minn.St.1927, § 9236.—Kane v. Stallman, 
296. NW. 4; i ’ 
Minn. In proceeding to set aside de- 
fault judgment and allow answer, a 
proposed answer which contains a veri- 
fied specific and general denial to all 
allegations may be technically sufficient, 
but good practice requires full and 
frank statement of fact relative to all 


asserted defenses. Mason’s  Minn.St. 
1927, § 9236—Kane y. Stallman, 296 
N.W. 1. 


Mo.App. A motion to set aside a de- 
fault judgment because neither the 
amended petition nor notice of the fil- 
ing thereof was served on defendant 
was properly denied, since there was 
no record evidence that the amended 
petition or notice was not served. Mo. 
St.Ann. § 1101, p. 1396.—Jeffrey v. 
Kelly, 146 S.W.2d 850. 

N.J. Evidence held not to support 
contention that default judgment, ren- 
dered upon defendant’s failure to file 
affidavit of merits, was obtained by 
plaintiffs’ fraud and deceit.—Smith v. 
White, 16 A.2d 628, 125 N.J.L. 498. 

N.J.Sup. Where deputy sheriff mak- 
ing service on alleged local manager of 
foreign corporation approached him 
and said “Are you the manager” of the 
foreign corporation, the evidence on 
rule to vacate default judgment, did not 
clearly and unequivocally overthrow 
deputy sheriff’s official return that he 
served the alleged manager ‘‘personal- 
ly’ and was insufficient to show a 
proper service of process on the alleged 
manager as representative of the for- 
eign corporation. N.J.S.A. 2:26-44,— 
Deighan v. Beverage Retailer Weekly 
& Trade Newspaper Corporation, 16 A. 
2d 612, 18 N.J.Mise. 705. 

N.J.Sup. In action on note where 
affidavit did not contain a copy of the 
instrument sued on, and did not aver 
such facts as would warrant.a recovery 
if such facts were proved by witnesses 
and it did not appear that the affiant 
had competent knowledge of the facts 
sworn to, the affidavit was defective 
and justified the vacating of default 
judgment notwithstanding expiration 
of more than thirty days after the en- 
try of the judgment. N.J.S.A. 2:32- 
118, 2:32-119, 2:32-121.—New Jersey 
Cash Credit Corporation v. Zaccaria, 19 
A.2d 448, 126 N.J.L. 334. 

N.J.Sup. In view of statutory pro- 
cedure in district court whereby judg- 
ment is taken against defaulting and 
nonappearing defendant without hear- 
ing or trial, application to open such 
judgment was not an application for a 
“new trial’ and would not come with- 
in time limit prescribed for such appli- 
cations. N.J.S.A. 2:32-90, 2.:32-121.— 
Finkel v. District Court for First Judi- 
cial Dist. of Union County, 21 A.2d 
806, 127 N.J.L. 132. 


N.J.Sup. An order dismissing a rule 
to show cause why default judgment 
should not be opened was not ‘reg ju- 
dicata” on second application for such 
relief, which was request addressed to 
court’s discretion to review earlier re- 
fusal to grant relief. N.J.S.A. 2:32-90, 
2:32-121.—Finkel v. District Court for 
First Judicial Dist. of Union County, 
21 A.2d 306, 127 N.J.L. 132. 


N.Y.App.Div. Evidence failed to 
show that trial court abused its dis- 
cretion in vacating a judgment in favor 
of taxpayers taken by default in a cer- 
tiorari proceeding instituted to review 
an assessment of realty, although dila- 
tory tactics of city officials delayed re- 
view of assessment.—People ex rel. 
Morgan v. Cucci, 22 N.Y.S.2d 330, 260 
App.Div. 827. 

N.Y.App.Div. Evidence was _ insuffi- 
cient to entitle judgment debtor to have 
a default opened and judgment entered 
October 3, 1933, vacated, on September 
22, 1939, which was more than three 
years after debtor, without objection, 
had submitted to examination in sup- 


plementary proceeding.—Rose v. Ro- 
nes 28 N.Y.S.2d 16, 262 App.Div. 


7 La Je 
N.Y.App.Div. Defendants app 
tion to open default Sedement whic 
had been entered on inquest sought fr- 
vor of the court, and, therefore, irre- 


spective of whether under present cir-_ 


cumstances right of plaintiff to use, 


of witness who had died since taking 
of inquest was sanctioned by law, trial 
court should have required defendant 
to stipulate that such testimony might 
be used as a condition to opening the 
default.—New Amsterdam Casualty Co. 
v. Augner, 28 N.Y.S.2d 277, 262 App. 
Div. 113 

- N.Y.Sup. Where motion to vacate 
default judgment on ground that court 
had no jurisdiction over person of de- 
fendant because of nonservice of sum- 
mong upon him was impliedly denied 
by the court when traverse was dis- 
missed, it was error for trial court to 
insert in order dismissing traverse 
a provision permitting defendant to 
rr inten ce v. Berger, 21 N.Y.S.2d 
449, 

N.Y¥.Sup. Where record established 
that defendants’ default was not will- 
ful, and papers did not show that judg- 
ment with notice of entry was served, 
defendants’ motion to open their de- 
fault was made in  time.—Stapen’s 
Radio Shop v. Black, 21 N.Y.S.2d 650. 

N.Y.Sup. Where the trial court had 
originally denied a motion to vacate a 
default judgment for nonservice of 
process and had thus upheld service, 
the court was unwarranted in subse- 
quently granting a motion to reargue 
the motion to vacate the judgment.— 
Danowitz’ v. Fero, 21 N.Y.S.2d 813. 

N.Y.Sup. Where defendant’s default 
was twice opened on identical terms 
which were not met, the default should 
not have been opened a third time on 


more favorable terms on an applica: - 


tion for reargument, particularly where 
defendant not only Sel berately, failed 
to comply with original terms, but also 
failed to answer a subpoena for his ex- 
amination in proceeding supplementary 
to execution of the default judgment, 
for which he was adjudged in con- 
tempt and fined.—General Exchange 
nr Corporation vy. Stern, 25 N.Y.S.2d 

N.Y.Sup. Where complaint was veri- 
fied and there was no affidavit by de- 
fendant of merit or showing reasonable 
excuse for default, motion to open de- 
fendant’s default was improperly 
granted.—Federal Schools y. Saponaro, 
25 N.Y.S.2d 313. 

N.¥.Sup. Trial court could reason- 
ably require defendant to submit to 
an examination before trial as a con- 
dition of opening defendant’s default. 
—Becker v. Niagara Textile Co., 26 N. 
Y.S.2d 62, 175 Mise, 963. 

N.Y.Sup. On application to open de- 
fault judgment, it is essential that 
moving party submit proposed answer 
with meritorious defense.—Schlegel vy. 
Wagner, 29 N.Y.S.2d 389. 

N.D. The statute limiting the time 
within which a party may apply for 
the vacation of a judgment that has 
been taken against him through his 
mistake, inadvertence, surprise, or ex- 
cusable neglect, has no application to 
a motion to vacate a judgment ren- 
dered without service of process on the 
defendant. Comp.Laws 1913,°§ 7483.— 
Hllison vy. Baird, 293 N.W. 793. 

N.D. On motion to vacate judgments 
on ground that there had been no sery- 
ice of summons, defendants’ evidence 
was sufficient to overcome proof of 
service, and established beyond sub- 
stantial doubt that defendants were not 
served with process.—Baird vy. Wllison, 
293 N.W. 794. 

N.D. On motion to vacate judg- 
ments, it was competent for defendants 
to rebut and impeach proof of service 
consisting of the affidavit of a private 
Oe yaaa oie v. Ellison, 293 N.W. 

On a motion by a defendant to va- 
cate a judgment on the ground that no 
service of summons was made on him, 
the proof of service on which the judg- 
ment is predicated may be contra- 
dicted, and the defendant may show 
that such proof of service is untrue, 
—Baird y. Hllison, 293 N.W. 794. 


without defendant’s consent, testimony ~ 


34 N.E.2d 772, 138 Ohio St. 267. 


' ue 

Le; udgment, — and 

assed he may pro- 

ceed under statute to seek a vacation of 

the judgment. Gen.Code, § 11631 et 
seq.—State ex rel. Hughes v. Cramer, 


Ohio App. A party seeking to vacate 
a judgment after the term must make 
proof of one or more statutory grounds 
before court is justified in disturbing 
the judgment, and only action court 
may take before such proof is tempo- 
rarily to suspend proceedings under the 
judgment. Gen.Code, §§ 11631, 11638. 
—Rabinovitz v. Novak, 31 N.E 2d 151. 

On petition to vacate default judg- 
ment after the term, court must deter- 
mine that good statutory cause is set 
forth in petition, proof of such cause 
must be made, and court must adjudi- 
cate that the cause exists, and in addi- 


tion sufficient excuse should be shown 


why defendant failed to answer sum- 
mons, and why he neglected to be 
present at trial. Gen.Code, §§ 11631, 
11636-11638.—Rabinovitz v. Novak, 31 
N.E.2d 151. 

Qn petition to vacate a default judg- 
ment after the term, burden was on pe- 


titioning defendant to prove, by clear 


and convincing evidence, the truth of 
the allegation of fraud in obtaining 
the default judgment. Gen.Code, §§ 
11631, 11636-11638.—Rabinovitz v. No- 
vak. 31 N.E.2d 151. 

Ohio App. On petition to vacate de- 
fault judgment after the term, court 
must determine that good statutory 
cause is set forth in petition, proof of 
such cause must be made, and court 
must adjudieate that the cause exists, 
and in addition sufficient excuse should 
be shown why defendant failed to an- 
swer summons, and why he neglected 
to be present at trial. Gen.Code, §§ 
11631, 11636-11638.—Rabinovitz v. 
Novak, 31 N.E.2d 151. 

On petition to vacate judgment after 
the term, judgment cannot be vacated 
unless it is adjudicated that plaintiff 
has no right to recover on the issues 
joined, and if on hearing of the 
grounds for vacating the judgment the 
court determines that no valid grounds 
exist, the petition should be dismissed. 
Gen. Code, §§ 11631, 11636-11638.—Rab- 
inovitz v. Novak, 31 N.E.2d 151. 


Ohio App. Entry of order vacating 
judgment entered at former’ term, 
merely on basis of affidavits that de- 
fendant had a valid defense, was er- 
ror, and order should be confined to 
suspension of the judgment until va- 
lidity of the defense asserted should 
be established by proper proceedings. 
Gen.Code, §§ 11638, 11639.—National 
Guaranty & Finance Co. v. Lindimore, 
31 N.E.2d 155. 

Ohio App. An entry of order vacat- 
ing default judgment should show ad- 
judication that defendant had a valid 
defense, in absence of previous adju- 
dication to that effect apparent on the 
record. Gen.Code, § 11637.—National 
Guaranty & Finance Co. v. Lindimore, 
31 N.E.2d. 155. 

Okl. Ordinarily, notice of a motion 
to reopen a default judgment as pro- 
vided by statute may be “waived” by 
appearance. 12 Okl.St.Ann. § 176.— 
Lofton v. MeLucas, 113 P.2d 966. 


Okl. An affidavit of failure of notice 
of pendency of action is not jurisdic- 
tional in a hearing on a motion to re- 
open a default judgment under statute. 
12 Okl.St.Ann. § 176.—Lofton v. Mc- 
Lueas, 113 P.2d 966. 

Okl. Where the trial court orders a 
default judgment reopened pursuant to 
statute on condition that defendant pay 
eosts, defendant is not ordinarily re- 
quired to search beyond appearance 
docket for accrued costs in an_ effort 
to comply with order. 12 OkI.St.Ann. 


§ 176.—Lofton v. McLucas, 113 P.2d 
966. 
Okl. In a proceeding instituted un- 


der authority of statute to reopen a de- 
fault judgment rendered after service 
by publication where clerk’s minutes 
show that a hearing was had and judg- 
ment reopened to permit defendant to 


ter proper no- 


thereafter, and so long as intervening 
rights are not affected, determine na- 
ture and contents of order as reflected 
by minutes and enter its order nune 
pro tune accordingly, 12 Ok1.St.Ann. 
§§ 170-174, 176.—Lofton v. McLucas, 
113 P.2d 966. 

Or. Where suit to foreclose real 
estate mortgages was brought in state 
court and mortgagor defaulted, and 
thereafter mortgagor, acting under ad- 
vice of counsel, sought forum of bank- 
ruptey court under “Frazier- Lemke ‘Act 
in which to litigate issues tendered 
in foreclosure suit, and plaintiff ob- 
jected upon ground that. state court 
had exclusive jurisdiction, mortgagor’s 
motion to vacate foreclosure decree 
and for permission to file an answer 
should not have been overruled on 
ground that motion was not seasonably 
made. Frazier-Lemke Farm Mortgage 
Act, 11 U.S.C.A. § 203,—Leonard v, 
Bennett, 106 P.2d 542. 

Pa,Com.Pl. Where Defendant offered 
no reasonable explanation. for failure 
to enter an appearance or file an Affi- 
davit of Defense and the petition to 
strike off judgment entered by default 
offers no defense to the merits, relief 
from such judgment can only "be se- 
cured where application is promptly 
made, a reasonable explanation given 
for the default and a defense shown 
upon the merits.—Hotel Redington v. 
Guffey, 3 Monroe L.R. 82. 

Pa.Com.Pl. A motion to strike off a 
judgment entered for want of an ap- 
pearance and Affidavit of Defense must 
be served upon Plaintiff within fifteen 
days after the Rule is granted to 
strike off such judgment, and where 
such service is not made in the allotted 
time it is too late——Hotel Redington v. 
Guffey, 3 Monroe L.R. 82. 

Where a Statute fixes the time with- 
in which an act must be done the 
Courts have no power to enlarge it 
although it may relate to a mere ques- 
tion of practice——Hotel Redington v. 
Guffey, 3 Monroe L.R. 82. 


RI. On petition to vacate default 
judgment, evidence showed that the 
default was entered by plaintiff in vio- 
lation of an agreement between attor- 
neys for the parties, or that the default 
was obtained as a result of conduct by 
plaintiff and his attorney which gave 
defendants’ attorney reason to believe 
that there was such an agreement so 
as to require vacation of judgment and 
trial on merits, Gen.Laws 19388, ec. 
at § 4.—Chernick y. Annelfo, 17 A. 2d 


Petition to set aside default judg- 
ment on ground that judgment was ob- 
tained without a trial only because of 
plaintiff's violation of an express agree- 
ment or at least through some misun- 
derstanding or mistake, brought about 
by plaintiff’s conduct, showed a defense 
on the merits when considered with 
all the affidavits and papers in support 
thereof, including plea of statute of 
limitations. Gen.Laws 1938, ec. 535, § 
4.—Chernick y. Annelfo, 17 A.2d 848. 


S.C. To open a default judgment, 
there must be a prima facie showing 
from which court itself may infer 
that the relief asked would be in fur- 
therance of justice, it not being suffi- 
cient for moving party to say as a 
legal. conclusion that judgment is im- 
proper or unjust. Code 1932, § 495.— 
Gaskins v. California Ins. Co., 11 §.H.2d 
436, 195 S.C. 376. 


S.C. Where affidavit supporting mo- 
tion to vacate default judgment in ac- 
tion on fire policy stated that defendant 
had a meritorious defense in that there 
was no policy in force at time fire oc- 
curred as plaintiff had requested can- 
eellation of policy and it had been can- 
celled before fire occurred, the affidavit 
made a prima facie showing of a meri- 
torious defense and was not objection- 
able on ground that it was not suffi- 
ciently full in its statement. Code 
1932, § 495.—Gaskins v. California Ins. 
Co., 11 -S.W.2d 436, 195 S.C. 376. 

Tenn.App. Admission of  plaintiff’s 
testimony, in answer to defendant’s 


Motion ‘to set aside acranwe ied 


may at any time- 


and grant defendant trial on - 
was erroneous. —Fidelity-Phenix _ 
Ins. Co. v. Oliver, 152 S.W.2d O54 
Tex.Civ.App. A motion for new th 
after judgment on service of proces Tay 
against defendant not  appearin s ; 
though sworn to, was not evidence of — 
the facts therein alleged, especially 
where answer thereto. was a sworl 
denial. Vernon’s Ann.St. art. 2236. 
Harris v. Sugg, 143 S.W.2d 149, e 
dismissed, judgment correct, 
Tex. Civ. App. On motion of alleges 
heirs of one of defendants for a 
after judgment on _ service 
process by publication against such 
fendant who did not appear, it was 
cumbent upon alleged heirs not onl: 
show that citation by publication w 
only process issued, and that they 
no notice of suit, but also to show ti ae 
they were heirs of such defendant | 1 
had a meritorious defense to plai 
suit. Vernon’s Ann.Civ.St. art. oa 
Harris v. Sugg, 143 S.W.2d 149, 
dismissed, judgment correct. gee uy 
Tex. Civ.App. The 4-year atatnte ay 
limitation applies as _a.bar against a 
suit constituting a direct attack upon 
a void judgment, and the 2- -year lim 
jitation statute has no _ applic 
Reyv.S8t.1925, arts. 2236, 5529.—Smi 
Lightfoot, 143 S.w.2d 151. 4 
Tex.Civ.App. Refusal to set asi 
judgment by default for failure to ap 
pear at trial and to grant a new t 
on motion which disclosed that nei 


any effort at or prior to time set ( 
trial to secure from the inal coun 


of bee ns as such motion fai 
show requisite diligence—Knight 
Sledge Mfg. Co., 144 S.W.2d 607, e 
dismissed. vo aes 

Tex.Civ.App. Even though failure to — 
answer before judgment is not inten- 


meritorious defense, 
unless motion is filed at a time are 
granting of motion will not Bates: 
delay or otherwise work an injury 
the plaintiff—National Mut. Casianey 
Co. v. Lambert, 149 S.W.2d 1086, - 
ror dismissed, judgment correct. { 
Utah. In mortgage foreclosure suit 
to which junior mortgagee is party - 
fendant, a motion, made by such mort- 
gagee Dotors distribution of proceeds 
of foreclosure sale and served on all 
parties, who are thereafter given o 
portunity to plead and be heard, 
proper means for opening up defa 
foreclosure judgment to allow junior 


proceeds, as such motion is equivalent 
to motion to sce aside default. eh es 
v. Stoker, 115 P.2d 153. 


Wash. Under the statute, the ‘only 
prerequisite to the court vacating an or- 
der of default is an affidavit showing 
reasonable excuse for delay in appear- — 
ing or pleading. Rem.Rey.Stat. § 412.— 
Johnston vy. Medina Improvement aes 
116 P.2d 272. 


ot ok 


§ 680 
Cal.App. Equity will not do the vain 
thing of setting aside a judgment when 
the result would be the same.—Olivera 
v. Grace, 116 P.2d 146. 


Mich. In order to warrant setting 
aside a judgment of law in equity, 
there must have been ignorance of the 
defense when the judgment was ren- 
dered, diligence on the part of com- 
plainant, and the fact se adequate re- 
lief cannot be had at law.—Barr vy. 
Payne, 298 N.W. 460, 298 Mich. 85. 

Neb. Where one defendant had legal 
title to judgment against plaintiff, but 
the beneficial interest in the judgment d 
was in another defendant who was in- 
solvent and against whom plaintiff’s - 
father had obtained a judgment which ty 
had been assigned to plaintiff, and e 
which was larger than the judgment 4 
against plaintiff, plaintiff was entitled 


——-§ 680 | Pak 


. to a permanent injunction enjoining the 
enforcement of the judgment against 


her, and to have a set-off allowed.— 
Sherwood vy. Salisbury, 299 N.W. 185. 

Ohio App. The constitutional provi- 
sions as to power and jurisdiction of 
common pleas courts and probate 
eourts and statutory definitions of pro- 
bate court’s jurisdiction do not ex- 
pressly oust common pleas court of its 
equitable jurisdiction over void orders 
: of probate court nor impliedly repeal 
statutory grant of general jurisdiction 
to common pleas court so far aS_ex- 


ercise thereof may affect probate 
~_ court’s judgments or orders. Gen.Code, 
~— -§§ + 10501-17, 10501-53, 11215; Const, 


art. 4, §§ 1, 4, 8—Young v. Guella, 35 

_ +N.H.2d 997, 67 Ohio App. 11. 
é Where other relief from judgment 
than that obtainable in case wherein 
judgment was rendered is sought, and 
- §mpeachment of judgment is only nec- 
essary to the further relief sought, 
original action is proper remedy.— 
Young v. Guella, 35 N.H.2d 997, 67 

Ohio App. 11. 

--~+=Under constitutional and_ statutory 
grants of jurisdiction to probate court 
and court of common pleas, there re- 
mains vested in court of common pleas 
jurisdiction in equity to declare pro- 
bate court’s orders and judgments void, 
where proper basis for such decree ap- 
pears. Gen.Code, §§ 10501-17, 10501- 
Speru215)5 Const. art. 4, §§ 1,45 8.— 
35 N.H.2d 997, 67 


Where defendant in suit to fore- 
close mining liens was sued solely as 
the owner of the realty, and no facts 
‘were alleged which would authorize a 
personal judgment against him, a per- 
- gonal judgment against him would be 
; void, but where it was possible that 
; ys sufficient would be realized at execu- 

4 


tion sale to satisfy judgment in full, 
«go that in no event injury would have 

been done to defendant, it would be 
premature to grant relief in suit to 
set aside the decree.—Marsters v. Ash- 
tony 107 P2d 981. 
 Tex.Civ.App. Equity will not set 
aside judgment without showing of 
diligence in presenting cause, and fraud, 
accident, mistake, or other uncontrolla- 
ble circumstances affecting presentation. 
-—Brannen vy. City of Houston, 153 S.W. 
2d 676, error refused. 

4 {2 § 682 ~ 
Md. One who has an adequate legal 
remedy cannot resort to equity for 
relief against a judgment.—Pioneer 
, Oil Heat v. Brown, 16 A.2d 880. 

—- Pex.Civ.App. Equity will not set 
aside judgment if party fails to use all 
available means to arrest judgment or 
- exhaust legal’ remedy to vacate it.— 
~ Brannen v. City of Houston, 153 S.W. 
2d 676, error mereect 


1 
N.D. An independent equitable ac- 
tion will not lie to set aside a judg- 
ment, where the plaintiff has an ade- 
quate remedy by motion in the action 
: in which the judgment was rendered.— 
. Ellison vy. Baird, 293 N.W. 793. 
Ohio App. The statutory remedy of 
vacation of probate court’s judgment 
by such court is merely cumulative of 
remedies afforded by equity, unless 
- eontrary clearly appears from plain 
wording of statutes, and statutory and 
equitable remedies are concurrent. 
Gen.Code, § 10501-17.—Young v. Guella, 
35 N.H.2d 997, 67 Ohio App, 11. 
_ Special statutory proceedings for re- 
lief from judgment by petition or mo- 
tion in case wherein judgment was ren- 
dered on grounds constituting basis of 
equitable relief are cumulative and do 
, not excuse or otherwise affect equitable 
jurisdiction to set aside judgment.— 
i oung v. Guella, 35 N.H.2d 997, 67 
Ohio App. 11. 
§ 685 


Md. Where a motion in court of 
‘ Jaw to set aside a confessed judgment 


‘ t 


was overruled and no appeal was tak- 

; en therefrom, and it appeared from 
' record that action of court of law, in 
overruling motion, could have been 
based upon proper and reasonable legal 
grounds without aid of extraneous evi- 
dence, equity would not strike out 

‘ judgment or restrain further procedure 


‘Brown, 16 A.2d 880. 


x rere” | 
under writ of fieri facias issued 
the judgment.—Pioneer Oil Heat v. 


Errors or irregularities in judgment 
which can be corrected by appeal can- 


not be made basis for injunctive or 


other equitable relief, and hence one 
who voluntarily omits to appeal from 
a judgment is not entitled to relief in 
equity which he might have obtained 
by appeal.—Pioneer Oil Heat v. Brown, 
16 A.2d 880. 


§ 687 

Md. If party seeking to have judg- 
ment set aside has resorted to an ade- 
quate legal remedy and been denied 
relief, such adjudication will bar relief 
in equity if remedies then~ available 
to party are waived or suffered to 
lapse.—Pioneer Oil Heat v. Brown, 16 
A.2d 880. 


Or. The fact that defendant in suit 
to foreclose mining liens lost his 
right of appeal because no decision 
on his motion to vacate the decree 
against him was made under statute, 
on ground of inadvertence, surprise, 
and excusable neglect, during the year, 
did not entitle the defendant to bring 
a suit in equity to set aside the decree 
on ground of inadvertence, ‘surprise, 
and excusable neglect, since it was 
the duty of defendant’s attorneys to 
have called attention of the court to 
the pendency of the motion and to have 
requested a decision within a year. 
Code 1930, § 1-907.—Marsters y. Ash- 
ton, 107 P.2d 981. 

Since the full benefits of the statute 
providing that a court may within one 
year after notice thereof, relieve a 
party from a judgment, order, or other 
proceeding taken against him through 
his mistake, inadvertence, surprise, or 
excusable. neglect, are not available to 
one who has been denied the right of 
appeal through no fault of his own, 
the doors of a court. of equity are not 
closed against such a- one, provided 
the grounds for relief set forth in his 
motion to be relieved from such judg- 
ment, order, or other proceeding, and 
repeated in his complaint in suit in 
equity are, if established, sufficient to 
have compelled a favorable decision 
from the circuit court, but he has the 
burden of alleging and proving that the 
decision denying the motion would 
have constituted nothing less than an 
abuse of discretion. Code 1930, § 1- 
907.—Marsters v, Ashton, 107 P.2d 981. 


Usuntodate Des eel iene 
inn. In a proceeding by a minorit 
stockholder under statute prowidine 
that any judgment obtained by means 
of fraud of the prevailing party'\may be 
set aside in an action by the aggrieved 
party within three years after discov- 
ery of fraud, the corporation was the 
“aggrieved party” within meaning of 
phere niae Utes piesa: Minne Ae, § 
-—Lenhart v. Lenhart Wa 
298 N.W. 37. elas 


; § 689 
Ohio App. The court of common 
pleas, as. court of general jurisdiction, 
has Jurisdiction’ to vacate probate 
court’s judgments on equitable prin- 
ciples for want of jurisdiction, mig- 
take or fraud _ practiced on court.— 
Young v. Guella, 35 N.H.2d 997, 67 
Ohio App. 11. 
692 
Mass. Probate court decrees are con- 
clusive on common-law courts and ean- 
not be reversed by. writ of error or cer- 
tiorari or set aside in equity even for 
fraud.—Mahoney y. Nollman, 35 N.B. 
2d 265, 309 Mass. 522, 


§ 693 
IuApp. The rule that a court of eq- 
uity will refuse to set aside a judg- 
ment though erroneous or though a 
good defense might have been present- 
ed in the action in which the judgment 
was rendered, applies only where there 
has truly been an adjudication of the 
matter before the court in which the 
judgment was rendered, and does not 
apply where a consent judgment has 
been rendered against a municipality 
on unauthorized obligations.—Village 
of Hartford v. First Nat. Bank of Wood 
River, 30 N.H.2d 624, 307 Ill.App. 447. 


.d upon 


WaCu I RNESE ate! 
Tex.Civ.App. A judgment void on 
face may be enjoined without a show 
ing of meritorious defense thereto.— — 
Rosenfield v. Bevill, 143 S.W.2da ‘414, 
error dismissed, judgment correct. 

Tex.Civ.App. The equity to demand 
a new trial rests on meritorious case 
and fact that complainant suffers ad- 
verse judgment by circumstances be- 
yond his control.—Brannen vy. City of 
Bey 153 S.W.2d 676, error re- ~ 
fused. 


§ 693 B44 

C.c.A.Ark. To entitle a litigant to 
equitable relief from a judgment, it 
must appear that an injustice has been 
done, and that the judgment assailed 
is inequitable and that it is against 
equity and good conscience to enforce 
it, but a judgment that is in no way 
tainted by fraud or misrepresentation 
in its procurement is not ‘unjust and 
jnequitable’’.—Missouri Pac. Transp. 
Co. v. Priest, 117 F.2d 32. ; 

Mich. A judgment in a court of law Se 
will not be set aside in equity unless 
it is so manifestly wrong that-it is’ 
against good conscience.—Smith  v. 
Pontiae Citizens Loan & Investment 
Co., 298 N.W. 661, 294 Mich. 312. 

Mich. A judgment in a court of law 
will not be set aside by a court of 
equity unless such judgment is so mani- 
festly wrong that it is against good 
conscience.—Barr v. Payne, 298 N.W. 

460, 298 Mich. 85. é 
699 ; 

Iowa. Where, notwithstanding mort- 
gage had been on record for sixteen ° 
years, judgment was taken on note 
secured thereby without a foreclosure 
of the mortgage, judgment under stat- 
ute was of no force or effect other 
than as a set-off or counterclaim from 
and after expiration of two years from 
passage of statute, and decree restrain- 
ing enforcement of judgment and de- 
claring it void for all purposes except 
as provided by statute was properly 
rendered. Code 1939, § 11033.4.—Shum 
v. Prow & Leffler, 298 N.W. 868, 230 
Iowa 778 ¢ 

Kan. Equity courts have inherent 
jurisdiction to relieve from fraudulent 
or void judgments, particularly where 
invalidating facts are not apparent 


from record.—Nelson v. Gossage, 107 
P.2d 682, 152 Kan. 805. 
Okl. An invalid judgment is not 


void, but is merely voidable, unless its 
invalidity_appears on the face of the 
record.—Harjo v. Johnston, 104 P.2d 


985. 

§ '700 . 
_Cal.App. When ordained period of 
time within which to make a motion to 
set aside a default judgment on ground 
that defendant was not served with 
summons has expired, aggrieved party 
has his remedy in a separate suit in 
equity. Code Civ.Proc. § 473a.—Wash- © 
ko v. Stewart, 112 P 2d 306. 

§ 704 


Cal.App. Where complaint in_ suit 
against mortgagee, which purchased 
mortgaged land at foreclosure sale, 
to set aside foreclosure decree and 
sale alleged that mortgagor, after de- 
livering mortgage to mortgagee, exe- 
cuted a grant deed of land to a third 
arty to secure a ‘bail bond and that 
eed, although intended as a mort- 
gage, was absolute on its face and was 
recorded before commencement of fore- 
closure suit, and that mortgagee had. 
actual knowledge thereof at all times, 
and that mortgagor and his heirs were 
not made parties to foreclosure suit, 
wherein mortgagee did not seek a de- 
ficiency judgment against mortgagor, 
the case was governed by statute re- 
specting grants of realty purporting 
to be absolute conveyances but intend- 
ed to be defeasible on performance of . 
certain conditions and not by statute 
respecting parties to foreclosure pro- 
ceedings. Code Civ.Proc. § 726, subd. 
4; Civ.Code, § 2950.—Johnson v. Home 
A ee Loan Corporation, 116 P.2d 


707 
_ Ky. Separate action to vacate ‘a 
judgment after term could not be 
maintained on ground of alleged ir- 
regularities in proceedings culminating 


_ 


~ 


a a ali Na al ae 


v. 


misfortune” as 


er term, and would not render judg- 


required by 
providing for vacation of judgment aft- 


ment subject to collateral attack. Civ. 
Code Prac. § 518, subds. 4, 7.—Sex- 


ton v. Dorman, 147 S.W.2d 703, 285 
ZY. 12.702 


§ 712 
Mich. Judgments, which are other- 
wise valid, should not set aside in eq- 
uity because of after-discovered defens- 
es.—Barr v. Payne, 298 N.W. 460, 298 
Mich. 85. : 
Mo.App. A proceeding to set aside 
a judgment for fraud cannot be used 
to obtain further hearing on’ matters 


~which were or could have been brought 


before the court to make a case or de- 
fense, either because parties found 
further evidence bearing on truth or 
falsity of testimony there, or because 
parties neglected to litigate such mat- 
ters in the original case.—State ex rel. 
Ellsworth vy. Fidelity & Deposit Co. 
of Maryland, 147 S.W:2d 181. ; 
§ 724 

Ohio App. The court of common 
pleas, as court of general jurisdiction, 
has jurisdiction to vacate probate 


court’s judgments on equitable princi- 


ples for want of jurisdiction, mistake, 
or fraud practiced on court.—Young v. 
guella, 35 N.E.2d 997, 67 Ohio App. 


Tex. Where it is found that a judg- 
ment of partition is unjust to some of 


‘the parties, an independent suit in eq- 


uity may be brought to correct the 
judgment on the ground of mistake, if 
the rights of others have not inter- 
vened.—Ramsey v. McKamey, 152 S.W. 


2d 322, reversing 138 S.W.2d 167. 
732 : 


, § 

Cal.App. Where the. unsuccessful 

arty has been prevented from _ ex- 
ibiting fully his case by fraud or 
deception practiced on him by his 
opponent, as by keeping him away 
from court, a false promise of a com- 
promise, or where the defendant nev- 
er had knowledge of the suit, being 
kept in ignorance by the acts of the 
plaintiff, or where an attorney fraud- 
ulently or without authority assumes 
to represent a party and connives at 
his defeat, or where the attorney regu- 
larly employed corruptly sells out his 
client’s interest to the other side, and 
similar cases which show that there 
has never been a real contest in the 
trial or hearing of the case, are rea- 
sons for which a new suit may be 
sustained to set aside and annul the 
former judgment or decree, and open 
the case for new and fair hearing.— 
Crow v. Madsen, 111 P.2d 7, rehear- 
ing denied 111 P.2d 663. ; 

Mont. False, fraudulent, and perjur- 
ed testimony and negligence and un- 
skillfulness of counsel are not grounds 
for setting aside a judgment.—Khan vy. 
Khan, 105 P.2d 665. 

Perjured testimony on which a de- 
fendant in a former action obtained 
a judgment, and failure of plaintiff’s 
counsel in former action to file motion 
for new trial after promising plaintiff 
that he would do so, did not constitute 
“extrinsic fraud’ which would entitle 
plaintiff to have judgment in former 
action set aside—Khan v. Khan, 105 
P.2d 665 ; 


§ 733 

Mich. A judgment at law will not 
be set aside in equity because founded 
on a fraudulent instrument or perjured 
evidence, if such defenses were actual- 
ly presented or considered in_ case 
which resulted in judgment assailed.— 
Smith vy. Pontiac Citizens Loan & In- 
vestment Co., 293 N.W. 661, 294 Mich. 
312. 

Mo.App. A proceeding to set aside 
a judgment for fraud cannot be used 
to obtain further hearing on matters 
which were or could have been brought 
before the court to make a case or de- 
either 


fense, because parties found 


. CERS TH ‘ g 
Ellsworth v. Fidelity & 
Maran 147 S.W2d 


li te such mat- 
inal case.—State ex rel. 
Deposit Co. of 
130) 

N.J. Chancery may restrain enforce- 
ment of a judgment at law for merely 
equitable fraud, even though, legal 
fraud in respect of same matters has 
been unsuccessfully pleaded in action 
at law.—Metropolitan Life Ins. Co. v. 
Tarnowski, 20 A.2d 421, 180 N.J.Eq. 1. 

The judgment in an action at law on 
life policy, wherein insurer filed coun- 
terclaim for declaratory judgment can- 
celing policy under. statute, was not 
“res judicata” of issue raised in equity 
suit by insurer to restrain enforcement 
of the judgment on ground of equitable 
fraud of insured in her application for 
policy, where it appeared that insured 
might have made unintentional misrep- 
resentations in application for policy 
which were material to risk, so as to 
be guilty of equitable, but not legal, 
fraud. N.J.S.A. 2:26-66 et seq.—Metro- 
politan Life Ins. Co. v. Tarnowski, 20 
A.2d 421, 130 N.J.Hq. 1. 

-  § 739 

Cal.App. “Extrinsic fraud,’ within 
rule that equity will give relief from 
order in probate proceeding procured 
by extrinsic fraud, is established by 
showing that unsuccessful party was 
prevented by his adversary from pre- 
senting all of hig case to the court.— 
Larrabee v. Tracy, 104 P.2d 61, 39 
Cal.App.2d 593. 

Cal.App. Plaintiffs, who were minors, 
could not set aside a final unsatisfac- 
tory judgment in previous action by 
plaintiffs against their former trustees 
for an accounting on ground that 
judgment was procured by _ extrinsic 
fraud in that it was result of a fraud- 
ulent settlement wherein plaintiffs’ at- 
torneys in previous action, without 
authority, entered into a _ stipulation 
to compromise action, where record did 
not show that defendants, who were 
also defendants in previous action, or 
their attorneys or trial court, were 
aware of any lack of authority of 
plaintiffs’ attorneys, and there was 
no showing that a retrial of previous 
action might result in a different out- 
come.—Church y. Church, 105 P.2d 643. 

App.D.C. Where trustee in breach of 
trust purchased trust property at his 
own foreclosure sale and _ beneficiaries 
suffered deficiency judgment to go 
against them by default and conveyed 
property in satisfaction thereof, the 
judgment was not “res judicata” of 
issues involved in action for breach of 
trust, since trustee was obligated to 
disclose his breach to beneficiaries and 
also to the court in the suit for de- 
ficiency judgment, and his failure to 
do so rendered that judgment subject 
to attack in equity and vitiated the 
satisfaction of the judgment as a set- 
tlement.—Warll v. Picken, 113 F.2d 150. 

Okl. Fraud, extraneous of the rec- 
ord, by which court was imposed upon 
and party complaining was prevented 
from having his interest fairly pr 
sented. or fully considered by the court, 
vitiates a judgment and authorizes 
court to vacate it.—Harjo v. Johnston, 
104 P.2d 985. 

Wash. “Hxtrinsice or 
fraud” justifying equitable relief 
against a judgment or decree means 
some intentional act or conduct by 
which the prevailing party has pre- 
vented the unsuccessful party from 
having a fair submission of the con- 
troversy.—Iarley v. Davis, 116 P.2d 
2 


§ 740 

Cal.App. Where the _ unsuccessful 
party has been prevented from ex- 
hibiting fully his case by fraud or 
deception practiced on him by his 
opponent, as by keeping him away 
from court, a false promise of a com- 
promise, or where the defendant neyv- 
er had knowledge of the suit, being 
kept in ignorance by the acts of the 
plaintiff, or where an attorney fraud- 
ulently or without authority assumes 
to represent a party and connives at 
his defeat, or where the attorney regu- 
larly employed corruptly sells out his 


collateral 


has never been a real cont 


ing denied 111 P.2d 663. 


-from presenting his defense and fror 
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ar ‘cases Ree show tha 


trial or hearing of the case, 
sons for. which a new suit \ ie 
sustained to set aside and annul 
former judgment or decree, and ope 
the case for new and fair hearing.— 
Crow v. Madsen, 111 P.2d 7, rehea 


Cal.App. Where the unsuccessful 
party to an action has been preven 
from exhibiting his case by fraud 
deception practiced on him by his o 
and there has never been | 


former judgment may pe set aside ¢ 
the case opened for a new and 
Lee rar ee v. Grace, 116 


Equity grants relief in a suit to 
aside a judgment on the ground th: 
by reason of fraud practiced on 
plaintiff against whom the judg 
was obtained, there was no adve: 
trial of the issues in the action; t 
he was prevented through such fraud- 
ulent act of his adversary, wit. 
fault of his own, from  presentin: 
meritorious defense to action agaii 
him.—Olivera v. Grace, 116 P.2d 146. 
Tex.Civ.App. If one is preven 


having it properly considered, | 
such prevention operates to his pr 
dice, a court of equity may interv 
and whenever a litigant or his atto 


adversary to present a defense cannot — 
be urged as sufficient reason for ‘de-— 
nying relief from judgment enter 
a result of such lack of diligence. 
re v. Jeter & Townsend, 147 Ss. 
884. : 


ground that defendant L 
concealed certain evidence, where i 
peared from pleadings and proceedi: 
in the action at law that evidence 
leged to have been fraudulently ¢ 
cealed would not have been relevant t 
the issues made in that action.—Kit 
eart v. Metropolitan Life Ins. Co., 1 
F.2d 497. : 

Ark. A mortgage foreclosure decree 
a sale thereunder, and a deed executed 


aside on ground that fraud was prac 
ticed on the court by a federal savings — 
and loan association in that original 
obligation, if any, was in favor of build- 
ing and loan association, a defunct co 
poration, and that savings and ~ : 
association was never a party to fo en ‘is 
closure proceedings and did not pre- 
tend to show what interest, if any, ii ta 
had in mortgagee’s assets, where build- — 
ing and Joan association had applied fo: 
permission to convert itself into a- 
eral savings and loan association, a 
there was identity of ownership of a 
sets.—Thornton v. Commonwealth F ‘ 
en Savings & Loan Ass’n, 152 S.W.2d — 
5 “Dy By 

Cal. A judgment can be attacked Mee 
any time either by motion or in an 
independent action in equity on 
grounds that judgment was_ secured 
by extrinsic fraud.—In re WBstrem’s c 
Estate, 107 P.2d 36, prior opinion 101 
P.2d 510. te 

CaLApp. A plaintiff has no cause of 
action in equity to set aside a judg- 
ment for alleged fraud in procurement 
thereof, irrespective of nature of fraud 
or deceit, unless detriment hag been 
occasioned thereby.—Chureh y. Church, 
105 P.2d 643. 

Before. relief may be obtained in 
equity from a judgment affected by ex- 
trinsic fraud, it must appear that the 
judgment igs unjust and that a differ- 
ent judgment would have been enter- 
ed but for the fraud.—Church y. 
Church, 105 P.2d 643. 

Cal.App. Equity will relieve an in- 
jured party from the effect of a judg- 
ment procured by extrinsic fraud.— 
Gump v. Gump, 108 P.2d 21. 

Cal.App. A judgment of a court of 


Ree 


§ 741 


competent jurisdiction can be set aside 
in an independent eauitable proceed- 
ing for fraud only where fraud alleged 
was extrimpsic to matter which was de- 
termined by such court.—Stiebel v. 
Roberts, 109 P.2d 22. " 

Cal.App. A court will not set aside 
a judgment because it was founded on 
a fraudulent instrument or perjured 
S evidence, or for any matter which 
Br. >= was actually presented and consider- 
: ed in the judgment assailed.—Crow Vv. 
i Madsen, 111 P.2d 7, rehearing grant- 
Bey ved. 111 P.2d 663. 
ae Fraud vitiates everything, and a 
judgment equally with a_ contract.— 
Crow v. Madsen, 111 P.2d 7, rehear- 
ing granted 111 P.2d 663. 

“Se judgment obtained directly by 
fraud, and not merely a judgment 
founded on a fraudulent instrument, 
will be set aside, but in general a 
court will not go again into the mer- 

its of an action for the purpose of 
detecting and annulling fraud.—Crow 
v. Madsen, 111 P.2d 7, rehearing de- 
nied 111 P.2d 663. 
Equity will not grant relief be- 
eause of fraud directly involved in 
the merits of an action or in any 
matter on which the judgment or de- 
-erep was rendered.—Crow v. Madsen, 
111 P.2d 7, rehearing denied 111 P.2d 
663. 

Judgments and decrees may be suc- 
-eessfully attacked in equity where 
deeds or conveyances were directly 
involved in those judgments or de- 
-crees and were directly passed on 
'_ there.—Crow v. Madsen, 111 P.2d 7, 
rehearing denied 111 P.2d 663. 

Where there exists between the par- 
_ ties a confidential relationship, such 
as parent and child, or husband and 
wife, there is a duty imposed to deal 

fairly, not fraudulently, to disclose 
the true facts and not to deceive, and 
a breach of such duty may constitute 
“extrinsic fraud’.—Crow vy. Madsen, 
y pee P.2d 7, rehearing denied 111 P.2d 
Where a fiduciary relationship ex- 
ists, such as guardian and ward, ad- 
-ministrator and heir, executor and 
legatee, trustee and , beneficiary, or 
_ principal and agent, there is a duty 
imposed to deal fairly, not fraudulent- 
ly, to disclose the true facts and 
not to deceive, and a breach of that 
- duty may constitute ‘extrinsic fraud’. 
-—Crow v. Madsen,. 111 P.2d 7, re- 
hearing denied 111 P.2d 663. 
} When a person is appointed by the 
probate court as a guardian, an execu- 
tor, an administrator, or a trustee, he 
is an “officer of court” and “agent of 
court”, and there is a duty imposed 

to deal fairly, not fraudulently, with 
the court to disclose the true facts 

and not to deceive the court, and a 

breach of that duty may constitute 

“extrinsic fraud”’.—Crow v. Madsen, 

111 P.2d 7, rehearing denied 111 P.2d 

663. 

Cal.App. Equity will relieve one from 
the effect of a judgment or decree which 
is procured by conduct preventing an 
interested party from appearing and 
participating in hearing or trial on its 
merits.—Sears v. Rule, 114 P.2d 57. 


Cal.App. Where fraud charged by 
an administratrix in a suit to set aside 
a default judgment against decedent 
related to matters upon which judg- 
ment was regularly obtained, and an 
opportunity had been given decedent 
to present any available defense, ,the 
courts would not set aside a judgment 
against decedent on ground of fraud.— 
Olivera v. Grace, 116 P.2d 146. 

Where an administratrix asking for 
reformation of joint tenancy deed 
placed on the witness stand only fa- 
vorable witnesses although she knew 
of other witnesses who had been con- 
sulted by the parties to the deed at 
“oe the time of its making, the judgment 
>, by default for the administratrix ask- 
9 ing for reformation could not be set 
aside by the administratrix of the 
other party to the deed on the ground 
ft of “extrinsic fraud’”’ upon the court re- 
forming the deed, as there was no duty 
to call any persons as witnesses who 
might have talked previously with the 
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parties to 
116 P.2d 14 


Ga. “Frauds” for which a court may 


set aside a former judgment between . 


the same parties, are limited to mat- 
ters which are extrinsic and collateral to 
the issue tried in the former case, and 
do not include fraud in procuring a 
judgment by false testimony, unless it 
is shown among other things that the 
witness had been convicted of perjury. 
Code, § 110-706.—Stephens v. Pickering, 
15 S.H.2d 202. f 

Il.App. A proceeding to set aside a 
judgment which has been obtained by 
fraud or undue advantage, being pure- 
ly original, can be instituted either in 
law, or in equity, by the injured party, 
and, the fraudulent judgment being 
void in equity as regards the defraud- 
ed party, cannot preclude the exercise 
of equitable jurisdiction, and the rule 
prevails despite available procedure un- 
der the Civil Practice Act. Smith-Hurd 
Stats. c. 110, § 125 et i 
of Hartford v. First Nat. 
Wood River, 30 N.H.2d 524, 307 Nl. 
App. 447. 

IlL.App. Generally, a court of chan- 
cery is invested with power to_ set 
aside judgments or liens obtained by 
fraud or collusion, and such power in- 
cludes the right to grant relief against 
judgments or liens arising in the coun- 
ty court which were obtained by fraud. 
—Meyer v. Meyer, 33 N.W.2d 738, 309 
Ill.App. 643. 

Kan. In action to foreclose mort- 
gage, executed by heir of deceased own- 
er of mortgaged land as security for 
note given administrator of decedent’s 
estate for money borrowed by mortga- 
gor, separate answer of mortgagor’s 
grantee, alleging that such instruments 
were void because of administrator’s 
acts in causing unlawful claims to be 
filed against estate, paying them with- 
out allowance thereof by probate court, 
and procuring probate judge’s indorse- 
ment thereof as allowed in furtherance 
of scheme to induce mortgagor to bor- 
row money on land, was not direct 
proceeding in equity to set aside pro- 
bate court’s judgment, but collateral 
proceeding, wherein question of fraud 
invalidating such claims could not be 
raised.—Nelson v. Gossage, 107 P.2d 
682, 152 Kan. 805. 


Mich. A judgment at law will not 
be set aside in equity because found- 
ed on a fraudulent instrument or per- 
jured evidence, if such defenses were 
actually presented or considered in 
case which resulted in judgment as- 
sailed.—Smith v. Pontiae Citizens Loan 
& Investment Co., 293 N.W. 661, 294 
Mich. 312. 


Mich. Fraud which warrants equity 
in interfering with a judgment must be 
fraud in obtaining the judgment and 
must be such as prevents the losing 
party from having an adversary trial 
of the issue.—KFawcett v. Atherton, 299 
N.W. 108, 298 Mich. 362. 

The acts for which a court of equity 
will, on account of fraud, set aside or 
annul a judgment between the same 
parties, rendered by a court of compe- 
tent jurisdiction, have relation to 
frauds, extrinsic or collateral, to the 
matter tried by the first court and 
not to a fraud in the matter on which 
the judgment was rendered.—Faweett v. 
aenerton, 299 N.W. 108, 298 Mich. 
_ Mo.App. To successfully attack a 
judgment because of fraud in procure- 
ment of the judgment, the fraud must 
be perpetrated on the court.—State ex 
rel. Hllsworth v. Fidelity & Deposit 
Co. of Maryland, 147 S.W.2d 181. 

A judgment cannot be set aside for 
fraud unless fraud was practiced in 
act of obtaining judgment, went to 
manner in which judgment was pro- 
cured rather than to matters pertain- 
ing to judgment, prevented unsuccess- 
ful party from presenting his case or 
defense, or otherwise went to extrinsic 
collateral acts or matters not before 
the court.—State ex rel. Ellsworth v. 
Fidelity & Deposit Co. of Maryland, 
147 S.W.2d 131. 

Mont, A 
aside on ground of fraud unless the 


the deed.—Olivera v. Grace, | 


judgment will not be set: 


665. 
N.D. A judgme 
by district court, having 
of parties and subject matter, on par- 
ties’ stipulation compromising and ad- 
justing action against state and State 
Highway Commission for damages to 
plaintiffs’ land by construction of state 
highway, is not subject to attack in 
separate independent action by State 
highway commissioner to vacate judg- 
ment as obtained by misrepresentation, 
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fraud, and collusion—Lamb v. King, 
296 N.W. 185. 

Ohio App. Creditors of persons who 
through fraudulent - contrivance or 


fraudulent complicity with others cause 
a judgment to be. rendered whereby 
they are divested of their property 
with a design to defraud their credi- 
tors may resort to courts having equi- 
ty jurisdiction for relief against such 
injustice, since the fraud in those cases 
is regarded not only on the person 
aggrieved but likewise on the court it- 
self.—Hooffstetter v. Adams, 35 N,E.2d 
896, 67 Ohio App. 21. 

Ohio App. The court of common 
pleas, as court of general jurisdiction, 
has jurisdiction to vacate probate 
court’s judgments on equitable prin- 
ciples for want of jurisdiction, mis- 
take, or fraud practiced on court.— 
Young v. Guella, 35 N.B.2d 997, 67 
Ohio App. 11. 


Okl. A domestic judgment may be 
attacked by “direct attack’’, which is an 
attempt to avoid or correct it in some 
manner provided by law, by a “collat- 
eral attack’’, which is an attempt to 
avoid, defeat, or evade it, or deny its 
force and effect, in some incidental pro- . 
ceeding not provided by law for the ex- 
press purpose of attacking it, and by 
an equitable proceeding to set aside 
the judgment for fraud practiced by 
the successful party, where the fraud 
is extrinsic to the issues in the pro- 
ceedings attacked.—Kauffman y. Mc- 
Laughlin, 114 P.2d 929. 

Where trustee under trust deed re- 
quiring him to hold one-fourth of the 
proceeds from the sale of farm for him- 
self, his brother, and his two sisters, 
for 25 years, did not do so but brought 
a partition action and withheld infor- 
mation of the existence of the trust 
from the court and founded the action 
on an inapplicable provision of a will, 
and judgment was procured excluding 
a missing sister from any interest in 
the proceeds, the missing sister was 
thereafter entitled to maintain an equi- 
table proceeding to set aside such judg- 
ment for fraud.—Kauffman y. Me- 
Laughlin, 114 P.2d 929. 


_ Tex.Civ.App. The doctrine that a 
judgment may not be set aside for in- 
trinsic fraud is recognized in Texas. | 
—Mills v. Baird, 147 8.W.2d 312, error 
refused. 


Fraud is “intrinsic” within rule con- 
cerning equitable relief against judg- 
ments on ground of fraud where fraud- 
ulent acts pertain to an issue involved 
in original action, or where acts con- 
stituting fraud were, or could have 
been, litigated therein, and. fraud is 
“extrinsic”, so as to warrant re- 
lief from a judgment based thereon, 
where court rendering judgment had 
before it the same issue of fraud on 
Same essential facts.—Mills vy. Baird, 
147 S.W.2d 312, error refused. 


Fraud is “extrinsic” or ‘collateral’ 
within rule concerning equitable re- 
lief against judgments on ground of 
fraud where it is one the effect of 
which prevents a party from’ hav- 
ing a trial or from presenting all of 
his case to the court, or where it op- 
erates upon matters pertaining, not to 
the judgment itself, but to the manner 
in which it is procured, so that there 
is not a fair submission of the con- 
troversy.—Mills v. Baird, 147 S.W.2d 
312, error refused. 


Perjured testimony is “intrinsic 
fraud’ within rule concerning. equita- 
ble relief ainst judgments on ground 
of fraud. ills v. Baird, 147 S.W.2da 
312, error refused. 
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Ga. “Frauds” for which a court may 


set aside a former judgment between 
_.the same parties, are limited to matters 


which are extrinsic and collateral to the 
issue tried in the former case, and do 
not include fraud in procuring a judg- 
ment by false testimony, unless it is 
shown among other things that the wit- 
ness had been convicted of perjury. 
Code, § 110-706.—Stephens v. Pickering, 
15 S.E.2d 202. 

The conviction of a perjured witness 


is not itself sufficient to justify a court 


in setting aside a verdict and judgment 
in a case in which he testified, unless 
the verdict or judgment could not have 
been obtained and entered without the 
evidence of such perjured person. Code, 
§ 110-706.—Stephens y. Pickering, 15 S. 
BH.2d 202. 

The plaintiff in a distress warrant, to 
which a counter affidavit was filed set- 
ting up among other things that rela- 
tion of landlord and tenant did mot ex- 
ist, was not entitled to have verdict and 
judgment against him set aside on 
ground that certain testimony of de- 
fendant was false, where it affirmatively 


appeared from the case submitted by 


‘ -—Smith v. Pontiac Citizens Loan 


plaintiff that allegedly false testimony 


concerned a subject immaterial to any 
proper issue before the court.—Stephens 
v. Pickering, 15 S.H.2d 202. 

Ky. A judgment would be set aside 
on the ground that it was procured by 


-“fraud’’ and perjury, in view of de- 
fendants’ admission that they swore 
falsely. Civ.Code Prac, § 518, subd. 4. 


—Webb v. Niceley, 151 S.W.2d 768, 286 
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Mich. A judgment at law will not 
be set aside in equity because founded 
on a fraudulent instrument or perjured 
evidence, if such defenses were actual- 
ly presented or considered in case 
which resulted in judgment tn age 
Investment Co., 293 N.W. 294 
Mich. 312. 

Mich. An equity court may not, in 
exercise of its jurisdiction, entertain 
bill to set aside judgment at law on 
ground that false testimony was given 
in_ trial of issue on law side of court. 
—Hofweber yv. Detroit Trust Co., 294 
N.W. 108, 295 Mich. 96 

Mich, Perjury is an “intrinsic fraud” 
and is not ground for equitable relief 
against a judgment resulting from it.— 
Fawcett v. Atherton, 299 N.W. 108, 298 
Mich. 362. 

Mont. False, fraudulent, and _ per- 
jured testimony and negligence and 
unskillfulness of counsel are not 
grounds for oe J aside a judgment. 
—Khan v. Khan, 105 P.2d 665. 

Perjured testimony on which a de- 
fendant in a former action obtained 
a judgment, and failure of plaintiff’s 
counsel in former action to file motion 
for new trial after promising plaintiff 
that he would do so, did not constitute 
“extrinsie fraud’ which would entitle 
plaintiff to have judgment in former 
action set aside—Khan vy. Khan, 105 
P.2d 665. 

§ '754 


Ark, Parties seeking to set aside and 
eancel mortgage foreclosure decree, sale 
held pursuant thereto, and deed ex- 
ecuted to successful bidder were guilty 
of “laches”? barring relief, where they 
stood by since 1936 and permitted de- 
fendant to make improvements on prop- 
erty and sell it, and they made no offer 
to pay the debt or to bid on the prop- 
erty if it should again be offered for 
sale.-—Thornton vy. Commonwealth Fed- 
eral Savings & Loan Ass’n, 152 S.W.2d 
304 


Ind.App. Plaintiff could not main- 
tain an action to set aside a judgment 
on a note where his attorney had ap- 
peared personally in court when judg- 
ment was taken, plaintiff knew of judg- 


661, 


matter which was © 


plaintiff did not join as a party his 
attorney who allegedly perpetrated a 
fraud on him, there were no allega- 
tions amounting to fraud by defend- 
ant, and plaintiff knowing that sheriff 
had levied on property and sold it to a 
third person took no action until 20 
months after he knew that judgment 
had been taken. Burns’ Ann.St. §§ 2- 
1068, 2-2403, 2-2405—Dausman ‘Vv. 
Dausman, 33 N.H.2d 775. 

Mich. Fact that accommodation mak- 
er, who because of mistaken conception 
that a payment on note made by prin- 
cipal maker tolled the running of stat- 
ute of limitations as to accommodation 
maker also, which was induced by no 
inequitable conduct of payee, permitted 
default judgment to be entered against 
him on the note, did not warrant inter- 
ference of equity at suit of accommo- 
dation maker, commenced 13 months 
after entry of judgment, to relieve ac- 
commodation maker of liability under 
judgment, where no motion to vacate 
the judgment was filed until nearly 11 
months after entry of judgment. Comp. 
Laws 1929, §§ 13976, 13989; Michigan 
Court Rules of 1933, as amended, rule 
28, § 4.—Barr v. Payne, 298 N.W. 460, 
298 Mich, 85. 


Minn. In proceeding under statute 
providing that any judgment obtained 
by fraud of prevailing party, may be 
set aside in an action by aggrieved 
party within three years after discov- 
ery of fraud, there has been no “dis- 
covery” of the fraud by a corporation 
through a doctrine of imputed notice, 
where the corporation was in the ad- 
verse control and management of con- 
spiring stockholders, since discovery 
occurs only when the stockholders as 
a_class have been informed. Mason’s 
Minn.St.1927, § 9405.—Lenhart v. Len- 
hart Wagon Co., 298 N.W. 37. 

In determining whether stockholders 
have been diligent in discovering fraud 
perpetrated on corporation so as to be 
entitled to bring an action within three 
years under statute after discovery of 
the fraud, there is no presumption that 
the directors are dishonest so as to 
burden stockholders with duty of in- 
vestigating books, since the fiduciary 
eapacity of the directors absolves 
stockholders of anticipating the worst, 
and knowledge of public records con- 
taining evidence of the fraud will not 
be constructively imputed to the stock- 
holders. Mason’s Minn.St.1927, § 9405. 
—Lenhart v. Lenhart Wagon Co., 298 
N.W. 37. 


N.J. An insurer was not barred by 
“laches”? from obtaining decree restrain- 
ing enforcement of a judgment in an 
action at law on a life policy, wherein 
insurer filed a counterclaim for declara- 
tory judgment canceling policy under 
statute, on ground that insured was 
guilty of equitable fraud in that she 
unintentionally misrepresented facts 
material to risk in her application for 
policy, where none of elements of laches, 
other than delay, was shown, N.J.S.A. 
2:26-66 et seq.—Metropolitan Life Ins. 


Co. vy. Tarnowski, 20 A.2d 421, 130 N.- 
it; 


J.Eq. 

Tex. The fact that mutual mistake 
concerning size of tract partitioned was 
not discovered for 23 years after entry 
of judgment in partition proceeding did 
not preclude the granting of repartition 
of the land in order to correct the mis- 
take, in absence of intervening rights of 
third parties—Ramsey vy. McKamey, 
152 S.W.2d 322, reversing 138 S.W.2d 
167. 

Where a mistake in locating bound- 
ary is made in making a partition, one 
of the parties to the partition, who ex- 
ercises diligence in discovering the mis- 
take, will not be barred by the running 
of a limitation statute from bringing a 
suit in equity to correct the mistake.— 
Ramsey v. McKamey, 152 S.W.2d 322, 
reversing 138 S.W.2d 167. . 

Wash. A yoid decree may be direct- 
ly attacked at any time by a party ad- 


versely affected thereby.—In 


ye 

er it } 

dall’s Estate, 113 P.2d 54. 
} § 756 


sar 


eh 


wr 


: es Se 7} 

D.C.La. In Louisiana, the actio 
nullity of judgment must usual] 
brought before the court which r¢ 
dered the judgment. Code _ Prac.L 
arts. 604-613.—Abraham Land & Mi 
eral Co, v. Marble Sav. Bank, 35 
Supp. 500. : 


§ 757 ’ 
N.C. Where testator devised an 
queathed his estate to his wife for 
and on her death to their children, — 
and after testator’s death his esta 
passed informally into hands of wi 


the judgments, wherein trust compan; 
filed a cross-action, properly made t 
tator’s children and their spouses 
ties defendant, since they were ‘ne 
and indispensable parties” to 

final determination.—Pegram: y. W: 
chovia Bank & Trust Co., 138 S.! 
249, 219 N.C. 224, pirat 
Tex.Civ.App. In suit to set a 
judgment in former suit annullix 
marriage of deceased and plaintiff o 
ground that no jurisdiction had 
procured over person of plaintiff be 
cause purported waiver was executed 
prior to filing of suit, collateral | 
of deceased who would inherit d 
ceased’s property if judgment annul- — 
ling marriage was valid were “neces- — 
sary parties.” Rev.St.1925, art. 2224. — 
—Bragdon y.. Wright, 142 S.W.2d 
error dismissed. } 
In suit to set: aside judgment in 4 
mer suit annulling marriage of 
ceased and plaintiff on ground that no 
jurisdiction had been procured ove 
person of plaintiff because purported 
waiver was executed prior to filing | 
suit, where collateral kin of deceased — 
who would inherit deceased’s prop ie 
if judgment annulling marriage | 
valid and who were therefore ae 
sary parties to suit were not forma 
named as defendants, but they em 
ployed attorney to represent them, a 
attorney appeared in court and con-— 
ducted defense in name of administr: 
tor of deceased, collateral kin we 
“real parties” to the suit, so as to 


de- 


marriage. Rev.St.1925, 2224,— 
Bragdon v. Wright, 142 S.W.2d 703 
error dismissed. j Ki 

Tex.Civ.-App. A judgment may n 
be set aside on direct attack unle 
all persons at interest are made pa 
ties to the proceeding.—Mills v. Baird 
147 S.W.2d 312, error refused. i 

§ 760 


Ga. A proceeding to set aside 
judgment or decree, with a prayer that — 
petitioner be allowed to intervene as a> 
party to action wherein judgment or 
decree was rendered, is fatally defec- 
tive without process. Code 1933, § 81- 
1313.—Ingram & Le Grand Lumber | 
Co. v. Burgin Lumber Co., 138 S.H.2d) 
370, 191 Ga. 584. ; } 

Yn action where a motion or petition — 
was filed asking that verdict and — 
judgment be set aside and that peti- — 
tioners be allowed to intervene in ae- 
tion, a demurrer pointing out that pe- 
titioners were not parties to judgment 
and that there was no process or 
prayer therefor with respect to petition 
should have been sustained. Code 
1938, § 81-1313._Ingram & Le Grand 
Lumber Co. v. Burgin Lumber Co., 13 
S.H.2d 370, 191 Ga. 584. 

§ 762 

Mich, The circuit court in chancery, 
upon filing of bill to enjoin enforce- 
ment of a judgment, had jurisdiction 
of cause and authority to issue a 
temporary restraining order. Comp. 
Laws 1929, § 14352.—McFarlane vy. Me- 
Farlane, 293 N.W. 895, 294 Mich. 648. 
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7 
Cal.App. Where complaint in suit 


_ complaint was not demurrable. 


4, 


§ 767 


against mortgagee, which purchased 
mortgaged land at foreclosure sale, to 
set aside sale and foreclosure decree 
alleged that mortgagor, after deliver- 
ing mortgage to mortgagee, executed 
a grant deed of land to a third party 
to secure a bail bond and that deed, 
although intended as a mortgage, was 
absolute on its face and was recorded 
before commencement of foreclosure 
suit, and that mortgagee had actual 
knowledge thereof at all times and 
that mortgagor and his heirs were not 
made parties to foreclosure suit, the 
Code 
Ciy.Proc. § 726, subd. 4; Civ.Code § 
' 2950.—Johnson v. Home Owners’ Loan 
Corporation, 116 P.2d 167. 
Minn. Averments by minority stock- 
holder that a groundless default judg- 
ment had been taken against corpora- 
tion by those engaged in a conspiracy 
to defraud corporation, obtained after 
‘service of process on a coconspirator, 
stated grounds for relief froma judg- 
ment taken by the “fraudulent act or 
practice of prevailing party”, within 
the statute providing that action may 
be brought within three years after 


discovery of fraud to have such a 


Mason’s Minn.St. 


judgment set aside. } 
Lenhart 


“1927, § 9405.—Lenhart v. 


A Wagon Co., 298 N.W. 37. 


N!Y.App.Div. In action to have a 
judgment declared void and_to have 
it expunged from the record on the 
theory that no personal service was 
ever effected, complaint charging that 


___-~pilaintiff was never served with com- 


é 


m, 


- plaint in the action in which judgment 
was rendered stated a cause of action. 
—Hammond vy. Citizens Nat. Bank of 
Potsdam, 22 N.Y.S.2d 656, 260 App.Div. 
374, motion denied 23 N.Y.S.2d 559. 


Pex. Petition which alleged that at 


time of entry of partition judgments in 
1915, the tract partitioned contained 
only 377.4 acres instead of 540 acres as 
recited in the judgments, that the judg- 


-\ ments were entered as result of mutual 


mistake, and that the mistake was dis- 
covered in 1938, and which alleged the 


interest of the plaintiffs in the land as 


it actually existed and the value of the 
land and asked for repartition, stated 


a cause of action as against general de- 


» murrer.—Ramsey vy. McKamey, 152 S. 
W.2d 322, reversing 138 S.W.2d 167. 


§ 768 


_ Cal.App. Where the administratrix 


of the party against whom a judg- 


ment of reformation had been rendered 
failed to show in her complaint in an 
- action to set aside the judgment of 
reformation that her decedent pos- 
sessed a defense to the original action 
upon the merits and that she was able 
to present the evidence constituting 
that defense, the petition was insuffi- 
‘ecient, as facts constituting the defense 
were required to be incorporated into 
the complaint so that court might de- 
termine if decedent would have been 
entitled to judgment had facts been ad- 


noe vy. Grace, 116 P.2d 
Or. Where order denying motion to 


set aside a decree on ground of inad- 
vertence, surprise, and excusable neg- 
lect would not have been set aside on 
appeal because it was at least a dis- 
cretionary matter with the trial. judge 
on the showing made, plaintiff did not 
in his complaint to set aside the de- 
eree on ground that it was entered as 
result of his inadvertence, surprise, 
and excusable neglect, state facts en- 
titling him to equitable relief. Code 
eee $3 1-907.—Marsters v. Ashton, 107 
2d ' 


§ 769 

Ky. In action to set aside judgment 
quieting defendants’ title and for a 
new trial, amended petition reasserting 
original allegations and more elaborate- 
ly setting forth merits of claim to title 
to show effect of an old survey and 
more fully and particularly stating cir- 
cumstances of its discovery did not 
show that plaintiffs had met the re- 
uirements of due diligence to discover 
the new evidence before the trial of 
the case on its merits.—Campbell v. 
faaewell, 144 S.W.2d 802, 284 Ky, 


Si ~ . . 
JUDGMENTS  — 
In action to set aside judgment quiet- 
ing defendants’ title and for a new 
trial, amended petition alleging that 
though plaintiffs had exercised reason- 
able diligence in their search for cor- 
ners and line trees and other monu- 
ments establishing location of adjoin- 
ing survey they had not been able to 
find marked trees was insufficient, 
standing alone, to warrant the grant- 
ing of new trial.—Campbell. v. Chris- 
well, 144 S.W.2d 802, 284 Ky. 328. 
Or. A complaint alleging that plain- 
tiff neglected to consult an attorney 


and appear in a suit in which he was 


served with summons, because of: as- 
surances given him by those who con- 
trolled the affairs of his codefendant 
in that suit that arrangements were 
being made for payment of the claim 
sued on, that plaintiff, on learning 
thereafter of entry of decree against 
him as defendant in that suit on ac- 
count of his default, filed a motion to 
vacate the decree, that the court took 
the motion under advisement, but that 
more than a year went by without a 
decision on the motion, was not suffi- 
cient to entitle plaintiff to a decree in 
equity to set aside the decree against 
him on ground of inadvertence, sur- 
prise, and excusable neglect, since the 
facts disclosed ‘‘neglect” but not ‘‘ex- 
cusable neglect’. Code 1930, § 1-907.— 
Marsters v. Ashton, 107 P.2d 981. 


§ 770 

C.C.A.Mo. Plaintiffs could not main- 
tain suit to set aside judgment entered 
in action on accident policy on ground 
of fraud, where nothing was alleged 
to support conclusion that any differ- 
ent judgment would ensue if the judg- 
ment at law were set aside and the 
action tried anew.—Kithcart v. Metro- 
politan Life Ins. Co., 119 F.2d 497. 


§ 772 

Cal.App. A complaint alleging that 
fraud and deceit of executor prevented 
daughter of deceased legatee from ei- 
ther appearing in court or presenting 
her side of controversy involving con- 
struction of provision in will under 
which daughter claimed, sufficiently al- 
leged “extrinsic fraud,’ entitling 
daughter to equitable relief from order 
adjudging that daughter was not en- 
titled to inherit under such will.—Lar- 
rabee v. Tracy, 104 P.2d 61, 39 Cal. 
App.2d 593. 

Cal.App. An amended complaint, 
which alleged that wife commenced an 
action in Colorado in 1928 to set aside 
Colorado divorce decree granted hus- 
band in 1891, which action. was 
brought after husband’s death and aft- 
er husband had conveyed California 
property to plaintiff by deed of gift, 
that plaintiff was not made a party to 
the Colorado action, that thereafter 
wife introduced Colorado decree of 
1928 setting aside divorce decree in 
California action to quiet title to land 
deeded by husband to plaintiff, and 
that subsequently plaintiff obtained a 
Colorado decree adjudging that decree 
of 1928 was obtained through fraud, 
contained sufficient allegations of ex- 


trinsic fraud of wife to authorize set- 


ting aside judgment in California quiet 
title action—Hammell y. Britton, 110 
P.2d 106, 

Cal.App. Where complaint by an ad- 
ministratrix in an action to set aside 
judgment against the decedent con- 
tained no allegations of any fraudu- 
lent acts which had prevented the de- 
cedent from presenting a defense, the 
judgment against the decedent could 
not be set aside for fraud.—Olivera v. 
Grace, 116 P.2d 146. 

Ga. Judgment obtained at a previous 
term, would not be set aside on ground 
that certain testimony was false, where 
there was no allegation that the witness 
giving the allegedly false testimony had 
been found guilty of perjury. Code, § 
110-706.—Stephens y. Pickering, 15 S. 
BH.2d 202. 

Mich. A bill of complaint, praying 
for injunction restraining defendant 
from taking possession of premises, 
purchased from defendant by plaintiff 
under judgment of restitution, entered 
in summary proceedings to recover pos- 
session thereof, on ground that such 


4 5 wy = er 
judgment was void as based on swo 
written complaint containing false — 
statements of fact, was properly dis- 
missed on defendant’s motion as not 
stating cause for equitable relief. 
Comp.Laws 1929, § 14120.—Hofweber v. 
Detroit Trust Co., 294 N.W. 108, 295 
Mich. 96. 


§ 773 
Pa.Com.Pl. While a clear latitude is 
permitted in establishing fraud.or un- 
due influence, it must be proved by . 
more than a mere preponderance of the 


evidence.—Ohl v. Zimmerman, 7 Sch. 
Reg. 169. 

S77 4. 
Il.App. Where defendant’s petition 


to vacate default judgment was not 
presented within 30 days, petition 
would be treated as commencement of 
an equity proceeding to vacate judg- 
ment, and trial court’s refusal to allow 
plaintiff to file an answer to petition 
was error.—Burton vy. Cahill, 34 N.H. 
2d 127, 310 Ill.App. 393. 


§ 779 
Or. Since the full benefits of the 
statute providing that a court may 
within one year after notice thereof, 
relieve a party from a judgment, order, 
or other proceeding taken against him 
through his mistake, inadvertence, sur- 
prise, or excusable neglect, are not 
available to one who has been denied 
the right of appeal through no fault 
of his) own, the doorg of a court of 
equity are not closed against such a 
one, provided the grounds for relief 
set forth in his motion to be relieved 
from such judgment, order, or other 
proceeding, and repeated in his com- 
plaint in suit in equity are, if estab- 
lished, sufficient to have compelled a 
favorable decision from the circuit 
court, but he has the burden of alleg- 
ing and proving that the decision de- 
nying the motion would have consti- 
tuted nothing less than an abuse of 
discretion. Code 1930, § 1-907.—Mars- 
ters v. Ashton, 107 P.2d 981. 
§ 780 

Cal.App. In action in equity to set 
aside order construing will, it would 
be assumed that testator’s estate was 
still pending in probate court, and that 
any intermediate orders made in course 
of administration would not become 
strictly final until decree of final dis- 
tribution was entered, where order 
was made on petition for approval of 
a third current account.—Larrabee v. 
Tracy, 104 P.2d 61, 39 Cal.App.2d 593. 
Cal.App. In minors’ suit to set 
aside, on ground of extrinsic fraud in 
rocurement thereof, an unsatisfactory 
udgment in previous action by minors 
against their former trustees for an 
accounting, minors were bound to af- 
firmatively establish fraud on part of 
defendants, irrespective of the fact that 
in previous action minorg sued as mi- 
nors by their guardian ad litem— 
Church y. Church, 105 P.2d 643. 
Cal.App. In an action by an admin- 
istratrix to have a judgment against 
decedent set aside, every intendment 
must be indulged in favor of the judg- 


ment against decedent.—Oli i 
Grace, 116 P.2da 146. 5 Tee, 
Ohio App. In action to set aside a 


judgment rendered at a prior term, bur- 
den is on plaintiff to prove by the 
greater weight of the evidence the 
ground for vacation and that he has 
a legally valid defense. Gen.Code, § 
11631.—Washington y. Levinson, 35 N. 
H.2d 161, 66 Ohio App. 461 


§ 782 

N.J. Hvidence authorized finding 
that insured, in applying for life pol- 
icy, misrepresented several matters ma- 
terial to risk, so as to authorize Court 
of Chancery to restrain enforcement of 
a judgment, obtained in action at law 
on policy, on ground of “equitable 
fraud”, irrespective of whether misrep- 
resentations were _ intentional.—Metro- 
politan Life Ins. Co. v, Tarnowski, 20 
A.2d 421, 130 N.J.Wq. 1. 

Tex.Civ.App. Judgment would not 
be set aside on direct attack in equity 
in absence of evidence indicating the ex- 
istence of extrinsic or collateral fraud 
which would vitiate judgment or eyvyi- 
dence supporting any other theory 


ert 


= 


to alla 
_ Walla river and its tributaries showed 
that valid service by publication was 
had upon all defendants whose rights 
were adjudicated, and there was noth- 
ing in record to contradict court’s 
finding that defendants were regularly 
‘Served with summons according to law 
and it did not appear that sheriff acted 
fraudulently in filing return in which 
he certified that after diligent search 
and inquiry he was unable to find 
named defendants, testimony that nam- 
ed defendants were not personally sery- 
ed with summons by the sheriff would 
not have been sufficient in a direct at- 
tack on decree adjudicating water 
rights to overcome verity of return 
filed. Rem.Rev.Stat. §§ 7351-7400.— 
Thompson y. Short, 106 P.2d,720. 
- § 783 


Cal.App. In minors’ suit to set 
aside, on ground of extrinsic fraud in 
procurement thereof, an unsatisfactory 
judgment in previous action by minors 
against their former trustees for an 
accounting, evidence supported findings 
adverse to minors.—Church y. Church, 
-105 P.2d 648. 

Ky. In action to set aside on ground 
of fraud a judgment in an action for 
possession of land it was not necessary 
that plaintiffs introduce evidence on 
the question of title or produce newly 
discovered evidence but plaintiffs were 
required to show only that judgment 
was procured by fraud. Civ.Code Prac. 
§ 518, subds. 1, 4.—Webb v. Niceley, 
151 S.W.2d 768, 286 Ky. 632. 

785 

Ohio App. At a hearing of action to 
set aside judgment rendered at a prior 
term, court does not decide the merits 
of the original controversy, but deter- 
mines whether there is one of the 
grounds set forth in the statute for the 
vacation or modification of the judg- 
ment and whether there is a “valid de- 
fense” to the action in the sense that 
a valid defense is alleged and sufficient 
evidence produced, if believed, to lead 
the court to conclude that the trier of 
facts in the original action would de- 
cide that it was sufficient and on such 
issues the parties are entitled to intro- 
duce all relevant evidence and the court 
should consider all such evidence in 
reaching its conclusion. Gen.Code, § 
11631.—Washington v. Levinson, 35 N. 
H.2d 161, 66 Ohio App. 461. < 

Pa.Com.Pl. Where no evidence is 
taken to support petitioner’s averments 
and we contradict respondent’s denial, 
under the well-settled rule in this 
state, there being oath against oath, 
the averments in the petition to open 
the judgment must fall.—Nauyalis vy. 
White, 7 Sch.Reg. 166. 

A petition to open a judgment is an 
appeal to chancery. The chancellor is 
moved by the vigilant, not by the sloth- 
ful. Such petition, as soon as a respon- 
sive answer is filed, must be followed 
by the immediate taking of depositions. 
In every order granting a rule to show 
cause why a judgment should not be 
opened there is implied the imperative 
condition that the _ petitioner shall 
promptly and expeditiously perform 
every needful act to bring the case be- 
fore the court for adjudication.—Nauya- 
lis v. White, 7 Sch.Reg. 166. 

§ 786 

Pa.Com.Pl.. A - petition to open a 
judgment is an appeal to chancery. 
The chancellor is moved by the vigi- 
lant, not by the slothful. Such petition, 
as soon as a responsive answer is filed, 
must be followed by the immediate tak- 
ing of depositions——Williams Valley 
Sav. Fund v. Daub, 8 Seh.Reg. 104. 

Where no evidence is taken to sup- 
port petitioner’s averments, and to con- 
tradict the respondent’s denial, under 
the well settled rule in this state, there 
being oath against oath, the averments 
in the petition to open the judgment 
must fall.—Williams Valley Sav. Fund 
v. Daub, 8 Sch.Reg. 104. 
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Ohio App. 
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© adjudicate waters of the W: 


In action to set aside a 


d of. proceeding 


A APE ay be Ral ae 
ont r 2 prior term, if 
he court finds that the defendant has 
a valid defense, it does not render judg- 
ment in the original action but makes 
an order suspending the judgment that 
had been rendered until such time as 
the issues in the original action can be 
Joined and determined as if no judg- 
ment had ever been entered, and, if 
the issues of fact are triable to a jury 
and the jury is not waived, they must 
be submitted to a jury. Gen.Code, § 
11631.—Washington v. Levinson, 35 N. 
E.2d 161, 66 Ohio App. 461. 

In action to set aside a judgment ren- 
dered at a prior term when the court 
has determined that the defendant has 
stated a legally valid defense and has 
introduced substantial evidence to sup- 
port every element of it, defendant is 
entitled to have the judgment suspend- 
ed until the validity of the defense is 
determined in the original action, and 
the circumstance that the same facts 
constitute the ground for vacation does 
not alter the rule. Gen.Code, § 11631. 
—Washington v. Levinson, 35 N.BH.2d 
161, 66 Ohio App. 461. 

In action to set aside judgment ren- 
dered at a prior term, court should 
have suspended the execution of the 
judgment upon the hearing but should 
not have vacated or modified it until 
it had been determined in the original 
action that the defendant was not in- 
debted in the amount for which the 
judgment had been rendered, and,. un- 
less it is finally so determined, the 
judgment is not set aside at all and re- 
tains whatever priorities and rights to 
which it is entitled by reason of its 
date and the proceedings taken to en- 
force it. Gen.Code, §§ 11631, 11637.— 
Washington v. Levinson, 35 N.H.2d 161, 
66 Ohio App. 461. 


9 

Mich. The statutory requirement of 
a bond for a preliminary injunction to 
restrain enforcement of a judgment is 
“mandatory” except in cases of actual 
fraud, and hence where bill to enjoin 
enforcement of judgment did not allege 
fraud, and plaintiff did not file bond, 
temporary restraining order was im- 
properly issued, notwithstanding that 
the judgment had allegedly been dis- 
charged in bankruptcy. Comp.Laws 
1929, § 14352.—McFarlane v. Mc Far- 
lane, 293 N.W. 895, 294 Mich. 648. 


§ 794 

Cal. Individual clauses or provisions 
of judgment should not be separately 
considered and construed, but the en- 
tire document should be taken by four 
corners and construed as a whole to 
effectuate the obvious intention.—Lazar 
v. Superior Court in and for City and 


Sae of San Francisco, 107 P.2d 
Tex.Civ.App. If the language of a 


judgment is plain there is no room for 
construction, and effect of judgment 
must be declared in light of literal 
meaning of language used, but if lan- 
guage is ambiguous, effect of judgment 
must be determined from judgment as 
a whole and in light of the record.— 
General Exchange Ins. Corporation v. 
Appling, 144 S.W.2d 699. 

Tex.Civ.App. When language of a 
decree is susceptible of two construc- 
tions, from one of which it follows 
that law has been correctly applied to 
the facts, and from other that law has 
been incorrectly applied, that construc- 
tion should be adopted which correct- 
ly applies the law.—Davis vy. First Nat. 
Bank of Waco, 145 S.W.2d 707, error 
granted. ° 

Tex.Civ.App. A judgment should be 
construed as a whole and each part 
harmonized and given effect if possible, 
and no particular part or clause in the 
judgment should be seized upon and 
given the power to destroy the re- 
mainder if that effect can be avoided.— 
Larrison v. Walker, 149 S8.W.2d 172, er- 
ror refused. on 


Fla. Where recital concerning sery- 
ice of summons appears in judgment 
in direct contradiction of the record, 
the record will prevail—Johnson vy. 
Clark, 198 So. 842. 

Fla. Recitals in a judgment are pre- 


‘sumed to be. true and cen tinies < 


Mig’ 4 PD. 
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contradicted by other parts of the rec- 
ord.—Phillips v. Phillips, 1 So.2d 186. 
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( jue 
C.C.A.Ariz. In interpreting alleged 
ambiguous decree entered pursuant t 
stipulation, apportioning rights in 
ter of river and in reservoir created b. 
United States government dam, eV! 
dence of negotiations leading up to thi 
decree was inadmissible, since ques 
tion was not intention of the parties 
in case of a contract, but intention 
the court as expressed in the de 
Act June 7, 1924, 43 Stat. 475.— 
Valley Irr. Dist. v. U. S., 118 F.2d 
In case of ambiguity in decree, | 
pleadings should be first consulted 
resolve the ambiguities——Gila _ V 
Irr; | Dist. .y.. Us S:, 118 F.2d) 50% 

C.C.A.Ill A decree must 
strued with reference to issue it is — 
meant to decide, and intent of adjudi- 
cation must be determined, not fr k 
isolated parts of court’s opinion, — 
from consideration of all issues 
mitted and intended to be disposed of, 
that is, from what decree is really de- 
signed to accomplish.—Norfolk & | 
Ry. Co. v. Board of Education of 
of Chicago, 114 F.2d 859. 

Ala. Whenever a judgment entry 
not clear and perfect on its face, it 
should be interpreted in the light_ of 
the pleadings and the entire record.— 
B SaOIY Dobbs, 199 So. 9, 240 Ja. 

sane & 


n 


ine 


‘ 


.) 
+ 


26 N.Y.S.2d 251. ch tee 
Wash. The clerk’s minutes cannot © 
be used to contradict or impeach orde 
of the court.—Hanley v. Most, 115 I 
2d. 951. \. era 
§ 798 are 
C.C.A.Okl. In action by gas Meee | 
pany for damages as result of city’s 
breach of contract leasing pipe line 
for use in supplying gas against both 
city and another gas company which 
induced city to breach contract, inde vee 
ment in favor of plaintiff would be 
construed as an award against both © 
defendants, notwithstanding that trial — 
court’s conclusion of law recited that 
eosts of action should be charged to — 
defendant city, where defendant gas 
company was adjudicated a bankrupt 
subsequent to filing of action, and trial © 
court at time of rendition of its judg- — 
ment had knowledge of such bankrupt- 
ey proceeding.—Oklahoma Natural Gas 
Corporation v. Municipal Gas Co. of | 
Muskogee, Okl., 113 F.2d 308. ‘ 


Tex.Civ.App. A judgment in parti- 
tion suit purporting to decree that 
plaintiffs “take nothing” against all the 
defendants as to all the land, but ex- 
pressly excepting plaintiffs’ cause of 
action against certain defendants with | 
respect to a 31-acre tract, affirmatively — 
showed an intention not to divest 
plaintiffs of their rights in that tract _ 
and invest them in defendants, and 
plaintiffs were not barred from main- 
taining an action to recover their in- — 
terest out of that tract.—Larrison vy. 
Walker, 149 S.W.2d 172, error refused. — 


801 
Tex.Civ.App. In grantee’s suit — 
against grantor in the statutory form 
of trespass to try title, wherein gran- 
tor made no claim to land described in| 
conveyance to grantee but real issue 
was location of boundary between such 
land and remainder of tract owned by 
grantor, a judgment, perpetually en- 
joining grantor from interfering with 
grantee’s construction of fence on 
what grantee regarded as true line, 
was an adjudication of the true bound- 
ary line, notwithstanding the form of 
the suit——Long v. Chapman, 151 S.W. 
2d 879. 
§ 802 


Pa.Orph. Where a decree of court or- 
ders payment of a sum of money with 
“interest” thereon, the rate of interest 
is legal interest, which is 6%.—In re 
Kulp’s Hstate, 56 Montg. 399. 
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W.Va. Generally, judgments and de- 
crees are effective from date of entry 
thereof for most purposes, but such 
rule is inapplicable to judgments and 
decrees of Supreme Court of Appeals 
during 30-day period within which 
petitions for rehearing may be filed, 
particularly where order or decree is 
self-executing in its nature.—Shields v. 
Romine, 14 S.E.2d 777. 

§ 813 

Ga. The basis of subsequent orders 
or proceedings on a judgment void for 
want of jurisdiction of subject matter 
will not infuse void judgment with a 
validity which it lacks.—Langston v. 
Nash. 15 S.E.2d 481. 

N.D. A judgment obtained by fraud 
practiced on the court is not validated 
by lapse of time prescribed by statute 
for vacation thereof on ground of sur- 
prise or excusable neglect.—Lamb v. 
King, 296 N.W. 185. 

§ 815 

D.C.Cal. Though judgment of a 
court of competent jurisdiction bears 
a presumption of regularity and is not 

thereafter subject to collateral attack, 

Congress in exercise of its plenary 

power over, bankruptcy may create an 

exception to that principle and render 
- judicial acts, taken with respect to the 
person or property of a: debtor whom 


the bankruptcy law protects, nullities, 


and vulnerable collaterally. Bankr.Act 


> $§ 113, 116(4), 130, 131(4), 148, 256, 
11 USCA. §§ 513, 516(4), 530, 531(4), 


_ 548, 656.—In re Maier Brewing Co., 38 
F.Supp. 806. 
 p.c.La. Where judgment is absolute- 
ly null on the face of the papers, its 


any time 
f 


and anywhere by anyone against whom 
| it is interposed, and it is not neces- 
sary to bring an action of nullity in 


court which rendered the judgment. 
Code Prac.La. arts. 604-613.—Abraham 
Land & Mineral Co. v. Marble Sav. 


¥ ‘collaterally, unless it is void on its 


face, not simply voidable.—Allison v. 


_ Bush, 144 S.W.2d 1087. 


Ark. Where record in action col- 
Jaterally attacking decree foreclosing 
lien for delinquent levee taxes showed 


want of jurisdiction to render decree 


- because notice of pendency of suit to 


enforce lien was published weekly for 


only three weeks instead of four as 


dof required by statute, the court properly 
refused offer to prove de hors the rec- 


ord that publication was actually made 
four times, since jurisdiction on col- 
-jJateral attack must be determined from 
an inspection of the record itself. Acts 
1909, No. 262—Weeks v. Arkansas 
Club, 145 S.W.2d 738. 

Ark. Generally, long lapses of time 
strengthen presumptions in favor of 


validity of judgments.—Cannon  v. 
| Price, 150 S.W.2d/ 755. 

Cal. In stockholders’ proceeding 
against corporation to have _ realty 
owned by corporation partitioned 
among stockholders wherein interven- 


ers claimed realty by purchase upon 
execution sale under judgment recov- 
ered by third party against corpora- 
tion, stockholders’ contention that 
judgment was void and that interven- 
ers did not acquire title by execution 


sale thereunder was a “collateral at- 


tack’? upon judgment, and such attack 
would fail unless invalidity of judg- 
ment affirmatively appeared upon face 

of judgment roll.Kaufmann vy. Cali- 
fornia Mining & Dredging Syndicate, 
104 P.2d 1038. £ 

*Cal.App. Where relief has been 
granted by a judgment beyond the 
prayer and beyond the issues, general 
rule that judgments of competent ju- 
risdictions are accompanied with pre- 
sumption of verity ceases.—Morrow v. 
Morrow, 105 P.2d 129. 

Cal.App. As against collateral at- 
tack, all presumptions are in favor of 
the judgment as entered.—Marvin vy. 
Marvin, 116 P.2d 151. 

Fla. A default judgment, rendered 
by legally constituted Civil Court of 
Record having jurisdiction of subject- 
matter of suit, wherein writ of attach- 


ment issued and was levied on nonresi- 
dent defendant’s interest in certain 
Jand, after giving defendant ample op- 
portunity to be heard by both actual 
and constructive service of notice of 
litigation on him, was regular on its 
face, and hence not void or amenable 
to collateral attack.—Hnnis vy. Giblin, 2 
So.2d 382. . ; 

Ill.App. Judgment upon which gar- 
nishment is based may not be attacked 
collaterally in garnishment proceed- 
ings, unless such judgment is void for 
lack of power of court to enter it.— 
Schnur y. Bernstein, 32 N.H.2d 675, 309 
Ill.App. 90 

Where a judgment, although errone- 
ous, is entered by a court having juris- 
diction of the subject matter and the 
parties, such judgment is binding on 
the parties and on every other court 
unless reversed or annulled in a direct 
proceeding, and is not open to “col- 
lateral attack’.—Schnur v. Bernstein, 
32 N.H.2d 675, 309 Ill.App. 90. 

Iowa, A void judgment may be at- 
tacked collaterally in an action in equi- 
ty.—Brown v. Tank, 297 N.W. 801, 230 
Iowa 370. 

Ky. In action for sale of indivisible 
property jointly owned, testimony of 
defendants sued as nonresidents, that 
they were in fact residents of Ken- 
tucky, was incompetent and unavailing 
on collateral attack, where proceedings 
with respect to warning order were 
regular on their face. Civ.Code Prac. 
§ 490(2).—Ohio Oil Co. v. West, 145 
S.W.2d 1035, 284 Ky. 796. 

Ky. In a collateral attack on a judg- 
ment, the absence of jurisdiction must 
affirmatively appear of record and it 
cannot be established by extrinsic evi- 
dence.—Warfield Natural Gas Co. v. 
Ward, 149 S.W.2d 705, 286 Ky. 73. 

The misplacement of papers in a case 
cannot affect integrity of the judgment 
and other entries in trial court’s rec- 
ords, since pleadings and exhibits be- 
come only evidential after judgment is 
entered and are presumed to support 
the record.—Warfield Natural Gas Co. 
v. Ward, 149 S.W.2d 705, 286 Ky. 73. 

Where one of defendants, in action 
to quiet title, claimed title to one of 
tracts from same source as_ plaintiffs 
claimed title and pleaded in bar a pri- 
or judgment, in action in which plain- 
tiffs were made parties, which quiet- 
ed title in him, invalidity of prior 
judgment could not be established by 
extrinsic evidence, and the judgment, 
being valid, supported defendant’s plea 
of “res judicata.’—Warfield Natural 
so) pes v. Ward, 149 S.W.2d 705, 286 

y. 2 


La.App. Where a tenant, personally 
served with copy of rule, filed by lessor 
in city court, for possession of leased 
premises and judge’s order to show 
cause why possession thereof should 
not be delivered to lessor, failed to ap- 
pear on day fixed for hearing, where- 
upon rule was made absolute and ten- 
ant was personally served with copy 
of judgment of possession, she had no 
eause of action against lessor for dam- 
ages because of alleged unlawful acts 
committed in execution of writ of eject- 
ment issued on such rule, though she 
was not delinquent in payment of rent, 
as alleged in rule—Harding v. Mon- 
jure, 1 So.2d 116. 


A tenant, failing to appear on day 
fixed for hearing on lessor’s rule for 
possession of leased premises because 
of alleged delinquency in payment of 
rent, though personally served with 
copy of*rule and judge’s order to show 
cause, cannot be heard to contend in 
suit to recover damages from Iessor 
for alleged unlawful acts, committed in 
execution of writ of ejectment issued 
on such rule, that evidence on which 
judgment of possession was based wags 
insufficient or false because tenant was 
not actually delinquent in payment of 
rent, as such fact was matter of de- 
fense to rule for possession.—Harding 
v. Monjure, 1 So.2d 116. 

Mich. <A decree in a prior equity suit 
by trustee under trust mortgage which 
secured bonds, one of which was held 
by plaintiff's testatrix, against bond- 
holders to obtain directions as to 


1 at ae Pv i 
trustee’s duties d not be collateral- 


, coul ( 1 
ly attacked in subsequent action at law 
by plaintiff against trustee to recover 
on bond, where court in equity suit 
had jurisdiction over testatrix’ person 
and subject matter of suit.—Rudell v. 
Union Guardian Trust Co., 294 N.W. 
132, 295 Mich. 157. 

Mo. Where petition failed to state 
a cause of action, a default judgment 
against any defendant would have been 
unenforceable and subject to collateral 
attack, and hence plaintiff could not 
take advantage of a defendant’s default 
to prevent dismissal of action for want 
of prosecution.—Guhman vy. Grothe, 142 
S.W.2d 1. 

Mo. A judgment for life tenant of 
land in hig partition suit against re- 
maindermen was not merely erroneous, 
but void and hence subject to collaterai 
attack in remaindermen’s subsequent 
action to try and determine title to 
Jandy Bema v. Geatley, 147 S.W.2a 

Neb. A ‘void judgment” subject to 
collateral attack is one that has merely 
the semblance of a judgment’ without 
some essential element or elements up- 
on which its validity as such depends. 
—Drainage Dist. No. 1 v. Village of 
Hershey, 296 N.W. 879. : 
_ N.Y.Sup. A decree obtained by wife 
in a proceeding for dissolution of mar- 
riage on ground of husband’s absence 
for five years could not be challenged 
collaterally, but could be attacked in 
same proceeding. Domestic Relations 
Law, § 7-a.—Application of Neiman, 28 
N.Y.S.2d 109, 176 Misc. 552. 

N.C. A void judgment may be treat- 
ed as nullity, disregarded, vacated on 
motion, and attacked directly or col- 
laterally, and it affords no basis for 
recovery.—Casey v. Barker, 14 S.H.2d 
429, 219 N.C. 465. 

N.C. A proceeding had more than 30 
years ago, on strength of which titles 
had passed and valuable improvements 
had been erected on property, ought 
not to be upset in partition proceeding 
except for compelling reasons,—Perry 
Seen ae 15 S.E.2d 365, 219 N.C. 


Tex.Civ.App. Generally, a judgment 
of a court of general jurisdiction which 
has jurisdiction over the subject mat- 
ter of the suit and of the person of the 
defendant, regular on its face, is not 
subject to collateral attack.—Childers 
v. Johnson, 143 S.W.2d 123. 

Tex.Civ.App. On a collateral attack 
on a judgment, every presumption is 
in favor of the judgment’s validity.— 
Hudson vy. Norwood, 147 S.W.2d 826, 
error dismissed, judgment correct. 

Tex.Civ.App. Hvery reasonable pre- 
sumption was required to be indulged 
in favor of judgment on note.—Clark 
v. Pecos County State Bank, 147 S.W. 
2d 917. 

Tex.Civ.App. In order for a judg- 
ment to be subject to collateral attack, 
it must be absolutely void and if it is 
merely voidable it must be assailed by 
a direct attack.—Wilson yv. King, 148 
S.W.2d 442. 
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C.C.A.Mich. Where no appeal was 
taken from affirmance by Circuit Court 
of Appeals of order dismissing action 
with prejudice, the decision was a 
“final decision” and could not be col- 
laterally attacked.—Olsen vy. Muskegon 
Piston Ring Co., 117 F.2d 163. 

Me. In a real action to recover pos- 
session of land, evidence tending to 
show error in the assessment of taxes 
to enforce the lien of which realty 
was sold on execution to  tenant’s 
predecessor in title, in action to enforce 
collection of tax, was inadmissible, 
since the tax judgment rendered by a 
court of general jurisdiction igs not 
open to collateral attack. Rev.St.1930, 
c. 13, § 8: ¢. 14, § 28—Snell v. Libby, 
15 A.2d 148. 

Mass. A domestic judgment render- 
ed by a court of common-law jurisdic- 
tion is valid between the parties as 
long as it stands, and cannot be at- 
tacked collaterally—Noyes v. Bank- 
ers Indemnity Ins. Co., 30 N.B.2d 867. 
307 Mass. 567. 

Mich, Generally, judgment in a man- 
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was ineffective, since title had passed 
to purchaser at partition sale.—Drake 
v. Morrow, 299 N.W. 545. 

S.C. An adjudication of a court of 
record cannot be attacked collaterally. 
—Greenwood County v. Watkins, 12 
S.H.2d 545, 196 S.C. 51. 

Tex.Civ.App. A solemn judgment of 
a court of record cannot be collaterally 
attacked and can only be impeached by 
the record itself, or in a direct pro- 
ceefling brought for that purpose.— 
Witty v. Rose, 148 S.W.2d 962, error 
dismissed. 
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D.C.N.C. A “consent judgment” is 
the contract of the parties entered with 
the approval and sanction of the court 
and is binding upon the parties in ab- 
sence of fraud or mistake and is not 
subject to collateral attack.—Watson 
v. U. S., 34 F.Supp. 777. 

Where a consent judgment in con- 
demnation suit recited that all parties 
interested in tract of land had been 
served with process and that they had 
agreed upon a purchase price and that 
the United States should hold title to 
the land free of all claims and judg- 
ment was signed by attorney repre- 
senting landowners, the judgment was 
valid and not subject to collateral at- 
tacx by those owning interests in land 
who were over 21 years of age at time 
consent judgment was entered.—Wat- 
son vy. U. S., 34 F.Supp. 777. 

Ky. An agreed judgment is binding 
upon the parties to the action in which 
it was rendered and upon their privies 
and is not subject to collateral attack. 
—Pierce v. Huff, 143 S.W.2d 183, 283 


» Ky. 753. 


An agreed judgment fixing bounda- 
ries between certain lands was not 
subject to collateral attack in an action 
for alleged trespass.—Pierce y. Huff, 
143 S.W.2d° 183, 283 Ky. 753. 
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D.C.Pa. A recorded judgment is not 
subject to collateral attack.—U. S. v. 
Rollnick, 33 F.Supp. 863. 

The only ‘sentence’ known to the 
law is the sentence or judgment en- 
tered upon the records of the court, 
and, if entry is inaccurate, there is a 
remedy by motion to correct it, but 
the judgment imports verity when col- 
laterally assailed.—U. S. v. Rollnick, 
33 F.Supp. 863. 

If record of District Court, which 
disclosed that seven-year sentence was 
imposed upon petitioner, was inac- 
curate as contended by petitioner, the 
aD eal might proceed to correct it 
y a direct action but could not do so 


in 2 collateral proceeding.—U. 8S. v. 
Rollnick, 33 F.Supp. 863. 
§ 823 


Colo. A decree of a court of limited 
jurisdiction is open to collateral at- 
tack on jurisdictional grounds unless 
the jurisdictional facts appear affirma- 
tively from the record.—In re Zupancis’ 
Heirship, 111 P.2d 1063, 107 Colo. 
323. 

Va. The judgment of a court, which 
is not of record and whose jurisdiction 
is limited, may be impeached by com- 
petent evidence.—Moore v. Smith, 15 S. 


E.2d 48, 177 Va. 621. 
§ 824 
Cal.App. Decrees in probate, like 


other judgments, are not subject to col- 
lateral attack in subsequent probate 
proceedings.—Maloney y. Massachusetts 
Bonding & Insurance Co., 114,P.2d 417. 

Ga, The court of ordinary, as a 
eourt of original, exclusive and general 
jurisdiction of decedents’ estates, had 
jurisdiction to render a judgment in a 
statutory proceeding for partition of a 
decedent’s land commenced in court 


‘of ordinary after parties to partition 


proceedings in superior court aban- 
doned such proceedings by agreement, 


its decisions are finally 
adjudicated, and cannot be collaterally 
attacked in an independent proceeding. 
—Gibbs v. Beckett, 295 N.W. 165. 

Mass. A decree of probate court 
within its jurisdiction is good, unless 
set aside, and cannot be attacked col- 
laterally—Mahoney vy. Nollman, 35 N. 
H.2d 265, 309 Mags. 522. 

In suit for specific performance of 
agreement to purchase realty, to which 
plaintiff derived title under residuary 
clause of will, it was not open to de- 
fendant to object that payments of un- 
paid balance of legacy therein to de- 
ceased legatee’s heirs, as shown by ex- 
ecutors’ accounts, allowed without ob- 
jection by probate court decrees not 
appealed from or sought to be opened, 
were not properly made in satisfaction 
of such legacy.—Mahoney y. Nollman, 
35° N.B:2d4 265, 309) Mass. 522. 

Mo. Judgments of a probate court 
are presumed to be regular until the 
contrary is affirmatively shown, and 
the burden of so showing rests on the 
party asserting the invalidity.—Blattel 
v. Stallings, 142 S.W.2d 9. 

Judgments of the probate court are 
not subject to collateral attack, and 
are entitled to the same credit and pre- 
sumptions accorded to courts of gen- 
eral jurisdiction.—Blattel v. Stallings, 
142 S.W.2d 9. 

Mo. An order of sale by a probate 
court is a ‘judgment’ which is enti- 
tled to all the presumption in favor of 
its validity which is given by law to a 
judgment of a court of general juris- 
igtlon<s Linyive v. Ripley, 146 S.W.2d 


If a judgment of a probate court is 
regular on its face and does not dis- 
close lack of jurisdiction in record of 
proceedings in course of which judg- 
ment was rendered judgment is im- 
pervious to collateral attack.—Linville 


v. Ripley, 146 S.W.2d 581. 
Tex.Civ.App. Where county court 
acquired jurisdiction over decedent’s 


estate, question of whether a necessity 
for administration existed was for 
county court to decide, and its judg- 
ment determining that there was could 
not be “collaterally attacked’ in a 
proceeding in district court.—Barker v. 
Graham, 149 S.W.2d 316. 
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C.C.A.Okl. Where Indian left will 
disposing of his property and will was 
approved by Secretary of Interior who 
delivered restricted funds freed of re- 
strictions to testamentary beneficiaries, 
the legal title, vested in the benefici- 
aries through administrative action of 
the Secretary, was not open to col- 
lateral attack. 25 U.S\C.A. §§ 372, 373. 
—Hanson v. Hoffman, 113 F,2d° 780. 

Oki. All presumptions are in favor 
of validity of judgments of courts of 
general jurisdiction.—Town of Watonga 
v. Crane Co., 114 P.2d 941. 
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©.C.A.Or. Action on irrigation dis- 
trict’s bond and coupons notwithstand- 
ing judgment theretofore entered pur- 
porting to settle district’s bonded in- 
debtedness constituted a “collateral at- 
tack” on judgment which was _ conclu- 
sive unless void for want of jurisdic- 
tion over the subject matter of the ac- 
tion or the persons of the defendants 
therein, and want of jurisdiction over 
the subject, the person or the res was 
a proper subject of inquiry.’ Code Or. 
1930, 48-701 et seq.; Laws Or.1931, ¢. 
50.—Warmsprings Irr. Dist. v. May, 
117 F.2d 802. 

Ark. Where a county court con- 
demned Jand for highway purposes and 
disallowed landowners’ claims for com- 
pensation because of insufficient funds 
from which to pay claims, a subsequent 
injunction issued by a chancery court 
of county wherein land was located re- 


WN a a eae 
‘gtraining persons from trespassin = 


on land was not a “collateral attack” — 
on county court’s judgment. Pope’s 
Dig. §§ 6905, 6968.—Arkansas State 
Highway Commission v. Hammock, 148 — 
S.W.2d 324. { ; 
Ark. In partition proceeding, court’ 
construction of decree confirming cer- 
tain tax titles did not constitute a “col-— 
lateral attack” on the decree.—Newton 
v. Stewart, 148 S.W.2d 1072. ! 
Cal. In stockholders’ 
against corporation to have 
owned by corporation partitioned 
among stockholders wherein intery : 
ers claimed realty by purchase upon — 
execution sale under judgment recov: 
ered by third party against corpor : 
tion, stockholders’ contention that — 
judgment was yoid and that inter- — 
veners did not acquire title by ne is 
tion sale thereunder was a “‘collatera 
attack” upon judgment, and such at 
tack would fail unless invalidity o 
judgment affirmatively appeared up 
face of judgment roll.—Kaufmann 
California Mining & Dredging Syndi- — 
cate, 104 P.2d 103 SAR ed 
Where plaintiffs’ contention consti- ‘ 
tuted a collateral attack upon a judg- 
ment, ordinary rules governing a direc 
attack upon a judement had no bearing — 
in determining the contention.—Kauf- 
mann y. California Mining & Dredging 
Syndicate, 104 P.2d 1038. sree 
Cal.App. A contention in action up- 
on bonds of guardian of former incom- 
petent that order restoring the incom: 
petent to competency was void becau 
guardian had not been properly served, 
constituted a “collateral attack” on th 
order, and the order would be bi 
unless invalidity appeared A 
thereof.—Maloney v. Massachusetts | 
Penang & Insurance Co., 114 P. 


Ga. Where plaintiffs seeking to 
cover undivided interests in la 
charged that defendant had a de 
valid on its face from the administ 
tor of the estate of plaintiffs’ ances- 
tor, that administration itself was reg 
ular but that appointment was broug! 
about by defendant’s fraud, and tha ay 
deed was obtained by fraud and hence 
was void as against plaintiffs, the p ‘i 
tition constituted an unauthorized ‘ce 
lateral attack” on the judgment of | 
court of ordinary granting administr: 
Ee maha v. Marthin, 15 §.H.2d 
Iowa. A “direct attack” on a ju 
ment is an attempt to void or correc 
it in some manner provided by law i 


! 


and the fact that other | 
incidental relief is also asked is im- © 
material.—Brown vy. Tank, 297 
801, 230 Iowa 370. i 


A “collateral attack” on a judgment 
is an attempt to impeach the judgment 
by matters dehors the record, in 
action other than that in which the 
judgment was rendered, that is, an at- 
tempt to avoid, defeat, or evade the 
judgment, or deny its force and effect 
in some incidental proceeding not pro- 
vided by law for the express purpose ~ 
of attacking the judgment.—Brown, Vv. 
Tank, 297 N.W.. 801, 280 Iowa 370.. 

A “collateral attack” upon a judg- — 
ment is an attack made by or in an 
action or proceeding that has an in- 
dependent purpose other than the im- 
peaching or overturning of the judg- 
ment, although impeaching the judg-— 
ment may be necessary to the success 
of such action—Brown v. Tank, 297 N. 
W. 801, 230 Iowa 370. 

Ky. In action for sale of indivisible 
property jointly owned, motion to va- 
eate and set aside judgment ordering 
sale of property was “collateral at- 
tack”. Civ.Code Prac. §§ 344, 414, 490 
(2), 518.—Ohio Oil Co. v. West, 145 §. 
W.2d 1035, 284 Ky. 796. 

Direct attacks on judgments can only 
be made by appeal or in the manner 
prescribed by Civil Code of Practice. 
Civ.Code Prac. §§ 344, 414, 518.—Ohio 
Oil Co. v. West, 145 S.W.2d 1035, 284 | 
Ky. 796. 

Mass. Where mayor and an attorney 
of claimant against city were parties 
to an allegedly corrupt scheme for 


_e™ 4 


;, 
Es: 
eS 
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settlement of claim and entry and sat- 
isfaction of judgment against city, 
city’s suit to compel mayor and at- 
torney to surrender to city benefits de- 
rived from mayor’s breach of fiduciary 
duty was not an attempt, as between 
the parties, to impeach the judgment 
collaterally.—City of Boston v. San- 


'tosuosso, 30 N.H.2d 278. 


Mass. In suit for specific perform- 
ance of agreement to purchase realty, 
to which plaintiff derived title under 
residuary clause of will, defendant’s 
objections that a legacy and portion of 
another legacy given by will were not 
shown in executors’ accounts, allowed 
by probate court decrees, to have been 


‘paid, and hence were liens on realty, 


have policy i 
inception for alleged fraudulent mis- 


_tack.—Olson . vy. 


so that plaintiff could not convey good 
title thereto, were valid, as defendant, 
im raising such objections, did not at- 
tack such decrees collaterally, but ac- 
cepted accounts as allowed.—Mahoney 
Me Nollman, 35 N.E.2d 265, 309 Mass. 
22. . 
Mo. In suit by grantee from pur- 
chaser of realty sold under order of 
sale by probate court to quiet title 


against defendants claiming title un- 


der intestate, defendants’ claim_ that 
judgment of probate court ordering 
sale was void was a “collateral attack” 
on such judgment.—Linville yv. Ripley, 
146 S.W.2d 581. 

Mo.App. One who had_ recovered 
judgment for injuries sustained as re- 
sult of automobile accident against as- 
sured under automobile liability policy 
was not a “privy”? to a judgment subse- 
quently entered in a suit by insurer to 
declared void from its 


representation of assured in procure- 


ment thereof, in which she was_ not 


made a party, and she did not make a 
“collateral attack’? on the judgment 
canceling policy by showing that she 
was not bound by judgment because 
she was neither a party to the suit 


nor “privy” to the judgment.—Hocken 
-y. Allstate Ins. Co., 147 S.W.2d 182. 


N.J.Sup. A proceeding to set aside 
judgment adjudging husband to be a 
disorderly person and ordering that 


he make weekly payments for support 
of family was a “direct attack” rather 


than a “collateral attack” on the judg- 
ment. N.J.S.A. 2:204-1, 2:204-2.—Cof- 
aie v. Coffey, 14 A.2d 485, 125 N.J.L. 
205. 


W.Y.Sup. An. application of second 


‘husband to vacate decree procured by 
his present wife against her former 
husband 
_ proceeding for dissolution of marriage 
on ground 


in a so-called HEnoch Arden 


of former husband’s ab- 
sence for five years upon charge that 
wife procured decree through fraud 


was a “direct. attack”, and not a “‘col- 


lateral attack’, on the decree, and 
therefore could be maintained, but ap- 
plication would be denied where it ap- 
peared that former husband was living 
and had received no notice of motion, 
since former husband was a ‘‘party” to 
proceedings within contemplation of 
the law: Domestic Relations Law, § 
-a.—Application of Neiman, 28 N.Y. 


He 
82d 109, 176 Misc. 552. 


N.D. An equitable action brought to 
set aside a judgment of the district 
court in a mandamus proceeding was a 
“collateral attack’ on the judgment 
which imported absolute verity, and 
which was immune to a collateral at- 
bac Donnelly, 294 N.W. 


Okl. A “collateral attack” on a judi- 


~ cial proceeding is an attempt to avoid, 


defeat, or evade it, or deny its force and 
effect, in some incidental proceeding not 


provided by law for the express pur- 


pose of attacking it—May v. Casker, 
110 P.2d 287. 

Okl. A domestic judgment may be 
attacked by ‘‘direct attack’’, which is 
an attempt to avoid or correct it in 
some manner provided by law, by a 
“collateral attack’, which is an at- 
tempt to avoid, defeat, or evade it, or 
deny its force and effect, in some inci- 
dental proceeding not provided by law 
for the express purpose of attacking it, 
and by an equitable proceeding to set 
aside the judgment for fraud prac- 


Me SPECT ROS as Re ee ee 
JUDGMENTS — 
ticed by the successful party, I 
the fraud is extrinsic to the issues in 
the proceedings attacked.—Kauffman vy. 
McLaughlin, 114 P.2d 929. 5 
'§.D. An attack on a judgment is a 
“collateral attack’ if made on judg- 
ment in action that has an independent 
purpose other than impeaching judg- 
ment, even though impeaching the par- 
ticular judgment may be essential to 
the success of the action—Adamson Vv. 
Minnehaha County, 293 N.W. 542. 

Tex. The parties to judgment must 
be made parties to proceedings to va- 
cate and set aside judgment, and un- 
less that is done, the attack thereon 
is “collateral attack.”—Hartel v. Dish- 
man, 145 S.W.2d 865, 135 Tex. 600, 
reversing 116 S.W.2d 891. 

Tex.Com.App. A trespass to try ti- 
tle suit to recover land which defend- 
ant claimed under a judgment ren- 
dered in favor of the state against 
plaintiff as a defendant in tax lien 
foreclosure proceedings was a ‘‘collat- 
eral attack’? on judgment especially 
where plaintiff was seeking without 
appeal from judgment to avoid its 
effect seven years after it was ren- 
dered and neither reformation nor 
modification of judgment was sought. 
—Gamble v. Banneyer, 151 S.W.2d 586, 
affirming 127 S.W.2d 955. 

Tex.Civ.App. To constitute a “direct 
attack” upon a judgment, the suit must 
be filed in court in which judgment 
was rendered and have before court all 
parties that may be affected by setting 
judgment aside.—Bragdon v. Wright, 
142 S.W.2d 7038, error dismissed. 

Tex.Civ.App. In action in trespass 
to try title, where purpose of com- 
plaints urged against mortgage fore- 
closure judgment against plaintiff was 
not to amend, correct, reform, or va- 
cate the judgment, but rather to avoid 
the binding force of such judgment, 
the attack was a “collateral attack’ 
which could not be made where the 
foreclosure judgment was not void.— 
Livingston y. Stubbs, 151 S.W.2d 286. 
Hrror dismissed, judgment correct. 

A direct attack upon a judgment 
must be made in the court rendering 
the judgment.—Livingston v. Stubbs, 
151 8.W.2d 285, error dismissed, judg- 
ment correct. 

Tex.Civ.App. An attack on a judg- 
ment made in a court other than the 
one rendering the judgment and in the 
absence’ of the parties affected thereby 
was a “collateral attack”, and the re- 
cital in the judgment of legal service 
on defendants could not be impeached 
by showing that citation was void be- 
cause allegedly not impressed. with 
seal of court.—Rhoads v. Daly General 
Agency, 152 S.W.2d 461, error refused. 

Tex.Civ.App. The parties to judg- 
ment must be made parties to proceed- 
ing to vacate and set aside judgment, 
and, unless that is done, the attack 
thereon is a “collateral attack.”—Wix- 
om v. Bowers, 152 S.W.2d 896, error 
refused. : 

Utah. Where,, after entering of de- 
fault judgment, defendant filed a mo- 
tion attacking purported service of 
summons upon defendant, and motion 
was brought in same action as that in 
which judgment was entered, motion 
was a “direct attack’? upon trial court’s 
jurisdiction upon which judgment was 
based.—_State Tax Commission vy. Lar- 
sen, 110 P:2d 558. 


Wash, A “collateral attack’ is an at- 
tempt to impeach the judgment by 
matters dehors the record in an action 
other than that in which it was ren- 
dered; an attempt to avoid, defeat or 
evade it, or deny its force and effect 
in some incidental proceeding not pro- 
vided by law for the express purpose 
of attacking it; any proceeding in 
which the integrity of a judgment, is 
challenged except those made in the 
action where the judgment is rendered 
or by appeal, and except suits brought 
to obtain decrees declaring judgments 
to be void ab initio—Thompson y, 
Short, 106 P.2d 720. 
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Ark. In \suit for damages to prop- 
erty by construction of levee and 


avoidance of levee district’s tax deed 


Pas a ee, 


where conveying property 


h 


> 
of complaint, seeking avoidance 
mortgage foreclosure decree, was “ 


lateral attack” thereon, and error, not. 
apparent on face of record, in descrip- _ 


tion of property by such decree, is 
unavailing on appeal from decree for 
defendants.—Person v. Miller Levee 
Dist. No. 2, 150 S.W.2d 950. 

Mich. An award granted by’ the 
highway commissioners and confirmed 
by probate court and affirmed by the 
Supreme Court was “res judicata’ in 
mandamus proceeding to enforce pay- 
ment, and no inquiry into the regular- 
ity of making the award could be per- 
mitted, since the proceeding was col- 
lateral to the award and it was court’s 
duty to compel payment of award as 
an existing right and not to decide 
whether right existed.—Detroit Trust 
Co. v. Van Wagoner, 295 N.W. 222, 295 
Mich. 449, followed in Judson Bradway 
Co. v. Van Wagoner, 295 N.W. 224, 295 
Mich. 455. 


§ 831 

Cal.App. An administrator, seeking 
to attack a judgment in a tort action 
obtained against a deceased during her 
lifetime, could assign as error only 
such matters in the trial proceedings 
culminating in ' the judgment as in- 
juriously affected the deceased, and ad- 
ministrator could not complain that the 
judgment was not several in character, 
unless a substantial right of the de- 
ceased was impaired.—Liuzza v. Bell, 
104 P.2d 1095. 

Mo.App. A judgment of a court 
which has jurisdiction of the parties 
and the subject matter is binding upon 
all the parties to the cause, and their 
privies, and the judgment cannot be 
questioned by them in a collateral 
proceeding for fraud or any other rea- 
son.—Hocken y. Allstate Ins. Co., 147 
8.W.2d 182. : _ 

N.D. A judgment rendered by court 
of general jurisdiction, having jurisdic- 
tion of the subject matter and the par- 
ties, imports absolute verity and cannot 
be collaterally attacked by any of the 
parties thereto or those in privity with 
them.—Lamb y. King, 296 N.W. 185. 
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Mo.App. The rule against “collateral 
attack’ upon judgments does not apply 
to such third persons or strangers to 
the record as would be prejudiced in re- 

ard to some pre-existing right if the 
judgment were given full effect.—Hock- 


a v. Allstate Ins. Co., 147 S.W.2d 
Nev. Where court having jurisdic- 


tion made statutory compromise set- 
tlement under which land owned by an 
estate was transferred to corporation, 
a party who was a stranger to the title 
and had no rights under the estate 
could not, in proceeding involving ad- 
verse claims to water rights, question 
regularity of the transfer on ground 
that statute relative to sale by an es- 
tate was not complied with. Comp. 
Laws, § 9771.—In re Manse Sprin 
and Its Tributaries, Nye County, 10 
P20" 31k, 
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C.C.A.Or. Action on irrigation dis- 
trict’s bond and coupons notwithstand- 
ing judgment theretofore entered pur- 
porting to settle district’s bonded in- 
debtedness constituted a ‘collateral at- 
tack” on judgment which was conclu- 
sive unless void for want of jurisdiction 
over the subject matter of the action or 
the persons of the defendants therein, 
and want of jurisdiction over the sub- 
ject, the person or the res was a proper 
subject of inquiry. Code Or.1930, 48- 
701 et seq.; _Laws Or.1931, c. 50.— 
Area aint Irr.Dist. v. May, 117 F.2d 


Fla..In_ ejectment action, wherein 
plaintiff offered sheriff’s deed based on 
judgment in attachment proceedings, 
the rule respecting integrity of judg- 
ments did not prevent attack by de- 
‘fendant on the judgment and attach- 
ment proceeding on ground that notice 
of attachment was returnable 65 days 
from the first publication. Comp.Gen, 
Laws 1927, § 4896.—Johnson y, Clark, 
198 So. 842 

Ga, 


. . 


A judgment of a court without 


‘ 


oll al atts 
ny party when i 
e 
09.—Montgom 
781, 191 Ga 


diction in a suit to foreclose trust deed 


appearing on the back of the mortgage 
note, where obligation in the guaranty 
was not secured by the trust deed, and 
hence such deficiency judgment against 
guarantor was void and subject to ‘‘col- 
; lateral attack’ in proceeding for gar- 
nishment of bank deposit allegedly be- 
longing to guarantor. Smith-Hurd 
} Stats. .c. 95, § 17.—Schnur v. Bern- 
\ stein, 32 N.H.2d 675, 309 Ill.App. 90. 
Ee Ind. Where a judgment is rendered 
without jurisdiction of subject matter 
; 
% 
34 


or without jurisdiction of the person, 
the judgment is void and canbe at- 
tacked directly or collaterally at any 
4 time —Calumet Teaming & Trucking 
Co. v. Young; 33 N.H.2d 109, rehearing 
denied 33 N.B.2d 583. 
4 Mich. “Collateral attack” against a 
judgment can be successful only where 
and to extent that judgment discloses 


- a want of power as distinguished from 


L error in exercise of power that was 
-_- possessed.—_Rudell_v. Union Guardian 
ae Co.,. 294 N.W. 132, 295 Mich. 


BS Mo.App. A judgment rendered by 
probate court based upon a surviving 
4 husband’s’ petition in proceedings 


wherein husband sought an order de- 
claring personalty held by his deceased 
wife to be a trust for husband’s benefit, 
and which judgment declared a trust in 
personalty in favor of husband and or- 
: dered that personalty be turned over to 
: husband as a cestui que trust, was 
j “coram non judice’ and void and sub- 

ject to “collateral attack’’, since judg- 
ment, purported to afford relief which 

only a courts of equity could give.—In 

re Main’s Hstate, 152 S.W.2d 696, trans- 

ferred 146 S.W.2d 597. 

Mo.App. The success of collateral 
attack on judgment by motion to 

-. quash execution and set aside sale of 

realty thereunder depends wholly on 

' avoidance of judgment by proof of 

/ want of jurisdiction affirmatively ap- 
pearing on face of record.—Williams 
vy. Luecke, 152 S.W.2d 991. 

N.J.Ch. Lack of jurisdiction will 
subject a judgment of any court to 
collateral attack, since the judgment 
is wholly nugatory.—Riddle v. Cella, 
15 A.2d 59, 128 N.J.Ha. 4 

N.Y. Though a judgment may not 
be attacked collaterally for mere errors 
or irregularities, “it is open on col- 
lateral attack to deny the jurisdiction 
of the court to enter such a judgment. 
—In re Chase Nat. Bank of City of 
New York, 28 N.H.2d 868, 283 N.Y. 
350, affirming in .part and _ reversing 
in part Application of Chase Nat. Bank 
of City of New York, 20 N.Y.S.2d 656 
259 App.Div. 864, reversing 20 N.Y.S.2d 
657, 259 App.Div. 865, appeal granted 
20 N.Y.S.2d 665, 259 App.Div. 877, re- 
versing In re Chase Nat. Bank of City 
of New York, 20 N.Y.S.2d 656, 259 App. 
Div. 865, appeal denied 20 N.Y.S.2d 666, 
259 App.Div. 877. 


N.Y.Sup. The Supreme Court, Spe- 
cial Term, may permit a collateral at- 
tack upon a judgment of another court 
even of plenary jurisdiction when it 
appears that that court had not the 
right or power to do the act complain- 
ed of.—Nervo v. Mealey, 25 N.Y.S.2d 
632, 175 Mise. 952. 


“Jurisdiction” in its fullest sense, is 
not restricted to the subject matter and 
the parties, but if the court lacks juris- 
diction to render or exceeds its juris- 
diction in rendering the particular 
judgment in particular case, the judg- 
ment is subject to ‘collateral at- 
tack” even though the court had juris- 
diction of the parties and of the sub- 
ject matter.—Nervo v. Mealey, 25 N.Y. 
S$.2d 632, 175 Mise. 952. 

Pa. A court’s want of paneaictos 

over subject matter is fatal at any 
7 stage of proceedings, even when col- 


we 


inbeae 
ode 


781. : 
__ JiLApp. Equity court had no juris- 


_ to render a deficiency judgment based — 
upon a written guaranty of payment | 


iC 
Ss. 


Where a widow brough 
suit in trespass to try title and al- 
leged in additional counts that the 
property involved was her separate es- 
tate and that in any event the joint 
will of herself and her husband was 
ambiguous, and prayed for an interpre- 
tation thereof, the district court had 
jurisdiction, and hence, even if the wid- 
ow was not an independent executrix, 
it could not be contended in a subse~ 
quent suit that the district court’s 
judgment was void because the estate 
was being administered through the 
probate court.—Laney v. Cline, 150 S» 
W.2d 176, error dismissed, judgment 
corrects 

Va. Want of jurisdiction to enter a 
judgment, regular upon its face, even 
where there was jurisdiction of the sub- 
ject matter, may always be shown to 
establish invalidity of judgment.— 
ee v. Smith, 15 §$.W.2d 48, 177 Va. 


Tex.Civ.App. 


_ Wis. One is never “estopped” to ob- 
ject to a determination made by an 
administrative body or by court that 
the body or court had no jurisdiction 
to make.—Lakelands, Ine., v. Chippewa 
& Flambeau Improvement Co., 295 N. 
W. 919, 237 Wis. 326. “ 
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Ky. Verification of corporation’s pe- 
tition on which a warning order was 
issued for nonresident, and on which 
attachment was issued and levied on 
nonresident’s property, which stated 
that affiant, was secretary-treasurer of 
the corporation and that the foregoing 
statements in the petition were true, 
was in substantial compliance with the 
procedure outlined in the Civil Code, 
and hence judgment in favor of corpe- 
ration was voidable and not void, and 
not subject to “collateral attack,’’ Civ. 
Code Prac. § 51, subd. 3; § 58, subd. 
5; § 117, subd. 2; § 550; § 732, subd. 
33.—Moorman v. Taylor, 147 S.W.2d 
1021, 285 Ky. 347. 

N.Y.Sup. Any judgment rendered, in 
partition action cannot bind a defend- 
ant not served with summons.—Fried- 


man vy. Blatt, 27 N.Y.S.2d 102, 176 
Mise. 401. 
Pa.Com.Pl. If a judgment is entirely 


void because of defective service it can 
be stricken off at any time and is sub- 
ject to collateral attack.—Wood v. 
Kuhn, 22 Erie 236. 


Tex.Civ.App. Fraud in procurement 
of judgment or failure to give notice 
can be shown only in a direct attack, 
unless judgment attacked affirmatively 
reflects want of notice.—Bragdon v. 


Wright, 142 S.W.2d 703, error dis- 
missed. 
Tex.Civ.App. Where seal has been 


omitted from citation or an improper 
seal is used, judgment is not void but 
merely defective and is not subject to 
“collateral attack’? and may be set aside 
only by appeal or writ of error or ina 
direct proceeding brought for that pur- 
pose.—Rhoads y. Daly General Agency, 
152 S.W.2d 461, error refused. 


§ 841 
©.C.A.Kan. Judgments on pleas of 
guilty are presumed to be regular and 
valid and are not to be lightly set 
aside on collateral attack in habeas 
corpus proceeding.—Blood v. Hudspeth, 
113 F.2d 470. 


C.C.A.Mo. When collaterally at- 
tacked, a judgment carries with it a 
presumption of regularity.—Mothers- 
head v. King, 112 F.2d 1004. 

C.C.A.Or. A state court of general 
jurisdiction, as distinguished from an 
inferior court of limited jurisdiction, 
is presumed to have jurisdiction of ac- 
tion in which a judgment is entered 
and it ig umnecessary to plead that 


ennincs 
Dist. v. May, 117 F.2d 802. 4 


- had authority to make order foreclosing — 
' Bank & Trust Co., 147 S.W.2d 1002. 


“oral and documentary evidence was in- © 


-there may have been defects in some of 


jurisdiction existed.—Wa 


Ark. On collateral attack of decree 
foreclosing both first and second mort- i 
gages in suit brought by second mort- — 

gagee, it would be presumed that court | 


both mortgages.—Carnes vy. De Witt — 


Cal.App. Where an order is colla 
erally attacked, jurisdictional facts not au 
appearing in record, including proof of 
service, will be presumed, unless rec-— oh ; 
ord affirmatively shows that some nec- 
essary jurisdictional act was not per- | 
formed, or that some necessary act — 
was done in a manner so irregular as 
to make it void.—Maloney v. Massa- 
hata Veree cae & Insurance Co., 114 


authorize it to award such judgment, — 
and where facts are required to be try 
proved to confer jurisdiction, that suc 
facts were duly proved, although the 
record was silent upon the matter.— 
Town of Watonga v. Crane. Co., 
P.2d 941. etal 
Va. All presumptions exist in favor — 
of the regularity of judgments of 
courts of fetlera jurisdiction, and one — 
who asserts the contrary must over- 
come the presumption pee record proof. 
—Mack v. Commonwealth, 15 S$.H.2d 
62, 177 Va. 921. mE 
Wash. Every fact not negatived by — 
the record will be presumed in aid of — 
judgment which will only be held void 
when it affirmatively appears from the ~ 
noe ee es oe had no jurisdie- 
ion to render it.—Thompson vy, Short, — 
106 P.2d 720. | F : OFS cA 


ee 


tM 


shown or exhibit identified in judgment 
or decree, where land descriptions are 
involved, is so palpably unsubstantial 
as to be meaningless for identification 
purposes.—Person v. Miller Levee Dist. 

150 S.W.2d 950. { sys 
Cal. Where judgment showed tha 


roe 
ite 


tie 
troduced and that trial court made 
findings in judgment that defendant 
had been regularly served with process 
and that defendant’s default had been 
duly entered, and it did not affirma- 
tively appear that such findings were 
based solely upon any particular docu- 
ment relating to service of summons, 
presumption in favor of validity oft 
judgment made findings 


conclusive — 
upon collateral attack, even though 


te 
fas 


the documents constituting part of © 
judgment roll and relating to service 
of summons. Civ.Code, § 406a; Code 
Civ.Proc. §§ 412, 413.——Kaufmann yv. 
California Mining & Dredging Syndi- — 
cate, 104 P.2d 1038. * 
Cal.App. Where an incomplete ree- _ 
ord shows one form of service and 
judgment, recites in,effect that all that 
was necessary to obtain jurisdiction 
was done, jurisdiction will be pre- 
sumed against collateral attack.—Malo- — 
ney v. Massachusetts Bonding & Insur- 
ance Co., 114 P.2d 417. ; 
Colo. Lack of jurisdiction of a court Wi 
of general jurisdiction must appear : 
from the record itself before judgment 
of such court is subject to collateral at- 
tack.—In re Zupancis’ Heirship, 111 P. 
2d 1063, 107 Colo. 323. ; 


Where an inspection of the record 
proper furnishes facts showing that 
court of general jurisdiction acted 
without jurisdiction, the judgment is 
void and may be collaterally attacked, 
but where the record does not show 
this jurisdictional infirmity, or does 
not furnish the evidence of nullity, or 
where it shows or recites jurisdictional 
facts which are untrue, the judgment 
is voidable, and the attack upon it 
must be direct for the purpose of es- 
tablishing by other evidence the un- 
truthfulness of the record.—In re Zu- 
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pancis’ Heirship, 111 P.2d 1063, 107 
Colo. 323. j ; 
. Ga, The court of ordinary is a court 
‘of general jurisdiction, and unless 
the want of jurisdiction appears on 
the face of the record, its judgments 
eannot be collaterally attacked for 
Sct Sire eager y. Marthin,. 15 8.E.2d 
ale 3 
Yowa. Generally, the verity of the 
record and the validity of a judgment 
of a superior court of general jurisdic- 
tion cannot be collaterally impeached. 
—In re Haga’s Hstate, 294 N.W. 589. 
Ky. In a collateral attack on a judg- 
ment, the absence of jurisdiction must 
oa affirmatively appear of record and it 
: eannot be established by extrinsic evi- 
4 ‘dence.—Warfield Natural Gas. Co. v. 
mo Ward, 149 S.W.2d 705, 286 Ky. 73. 
Ai ty Mo. Only the face of the judgment 
| ie of a probate court and the record prop- 
er of proceedings in course of which 
judgment was rendered may be used to 
impeach judgment in a collateral pro- 
- ceeding, but even though judgment on 
its face shows jurisdiction, it may be 
impeached by other parts of record 
which show affirmatively want of ju- 
 risdiction.—Linville v. Ripley, 146 S.W. 
Bab 8 13)F 5 < 5 : 
N.Y.Sup. The test regarding whether 
a judgment is void or voidable is to 
-be determined from an inspection of 
the record.—Nervo v. Mealey, 25 N.Y. 
2d 632, 175 Misc. 952. 
4 N.D. A judgment. rendered by a 
- court of general jurisdiction, having 
_ jurisdiction of the parties and the sub- 
_ ject-matter, imports absolute verity, 
and as long as it stands, it cannot be 
attacked collaterally by any of the 
parties thereto, or those in privity with 
_ them, and as ,long as it remains in 
force, neither party can maintain an 
action against the judgment on the 
round that the judgment was_ ob- 
ained by fraud and deception.—Olson 
v. Donnelly, 294 N.W. 666. 


Spare Tenn.App. In collateral attack on 
| judgment, where record does not dis- 
- tinetly show want of jurisdiction, as 
where record of judgment of court of 
general jurisdiction is silent as_ to 
facets conferring jurisdiction or defec- 
pa tive in consequence of omission of 
_-——s proper recitals or loss or absence of 
parts of record, presumptions are in- 
- dulged in favor of validity of judg- 
- ment.—Kirk vy. Sumner County Bank & 
Trust Co., 153 S.W.2d 


In collateral attack on judgment, 
where record does not distinctly show 
want of jurisdiction, it will be pre- 
- sumed that cause of action had ac- 


-——~- erued when suit was brought, that 
aa ' parties were living at such time and 
_. when judgment was rendered, that 
_~-*pilaintiff wags entitled to maintain ac- 
‘ tion, that there was due service of 


process, 
was authorized, that attorney was au- 
thorized to compromise suit or stipu- 
Jate for change of venue, that judg- 
ie ' ment was supported by pleadings and 
v3) proof, that all matters covered by 
_ judgment were litigated, that some 
disposition was made of every defend- 
ant, that judgment was rendered at 
regular court term,,and that necessary 
conditions existed for holding ad- 
journed term.—Kirk v. Sumner County 

Bank & Trust Co., 153 S.W.2d 139. 

Tex.Civ.App. Where judgment re- 
cites that personal service was had, 
evidence aliunde is not admissible in 

a collatera: attack to show lack of 

service.—Chiiders vy. Johnson, 143 S. 

W.2d 123. 

Tex.Civ.App. A judgment as entered 

in the record of a court imports verity. 

, ; —Kveton vy. Farmers Royalty Holding 

Co., 149 S.W.2d 998. 

gerd Tex.Civ.App. On collateral attack, a 

“ recitation in the judgment of service 

of process is conclusive and may not 

be contradicted by other facts either 

in or off the record.—Laney v, Cline, 

150 S.W.2d 176, error dismissed, judg- 
ment correct. 

Tex.Civ.App. Mortgage foreclosure 
judgment which was rendered upon a 
petition which stated a valid cause of 
action for personal judgment against 
one defendant with foreclosure of as- 


that appearance by attorney ° 


JUDGMENTS 


serted lien, and which recited on 


‘its 


face that the defendants though duly 


cited failed to appear, was not void 
and could not be collaterally attacked. 
—Livingston v. Stubbs, 151 S.W.2d 285. 
Error dismissed, judgment correct. 

Tex.Civ.App. An attack on a, judg- 
ment made in a court other than the 
one rendering the judgment and in the 
absence of the parties affected thereby 
was a “collateral attack”, and the re- 
cital in the judgment of legal service 
on defendants could not be impeached 
by showing that citation was void be- 
cause allegedly not impressed with 
seal of court.—Rhoads vy. Daly General 
Agency, 152 S.W.2d 461, error refused. 

Tex.Civ.App. In trespass to try ti- 
tle, where defendant claimed under 
sheriff's deed, issued in connection 
with execution sale under judgment, 
and judgment recited that all parties 
had been duly and legally cited, affi- 
davit and other records offered to 
prove that judgment was void for fail- 
ure to serve defendant were properly 
rejected, in absence of notice by any 
defendant of any fact or circumstance 
putting him on inquiry relative to any 
claim by plaintiff.—Jordan v. Texas 
Pac. Coal & Oil Co., 152 S.W.2d 875. 
Error refused. 

Tex.Civ.App. If judgment recites 
due process of service or other facts 
which would give court jurisdiction, 
such recitation, in a collateral proceed- 
ing, imports absolute verity.—Wixom 
v. Bowers, 152 S.W.2d 896, error re- 
fused. 

Strangers to a trespass to try title 
judgment will not be permitted to col- 
laterally attack recitals in judgment of 
due service on unknown heirs.—Wixom 
v. Bowers, 152 S,W.2d 896, error. re- 
fused. 

In trespass to try title, where de- 
fendants attempted to prove record ti- 
tle in themselves of land under a judg- 
ment in a prior trespass to try title 
suit, recitation of due service on un- 
known heirs in prior judgment was 
conclusive and could not be attacked 
by other facts, whether appearing in 
record or aliunde, particularly in view 
of fact that it was undisputed that 
district court in which prior suit was 
brought had jurisdiction thereof, and 
that plaintiff's attack on prior judg- 


‘ment was a collateral one-—Wixom v. 


Bowers, 152 S.W.2d 896, error refused. 


Wash. A judgment rendered in a 
proceeding where the court has juris- 
diction of the subject matter and where 
the court has adjudged that jurisdic- 
tion over the person of the defendant 
has been properly acquired, there be- 
ing nothing in the record to con- 
tradict the judgment, cannot be at- 
tacked in collateral proceeding by mat- 
ters dehors the record, even for fraud 
in procuring the judgment by parties 
to such judgment or those claiming by, 
through or under them, but such show- 
ing might properly be made in a direct 


proceeding.—Thompson v. Short, 106 
P.2d 720. 
§ 848 
Cal.App. Where affidavit of service 


of notice of hearing on petition for 
restoration of former incompetent to 
capacity recited service by mail upon 
guardian and her attorney five days 
before hearing, and order of restora- 
tion, which revoked letters of guard- 
janship, recited that notice of hear- 
ing had been regularly given, order 
was binding in former incompetent’s 
action upon guardian’s bonds, and that 
action, which was not brought for 
more than three years after entry of 
order, was barred by provision of Pro- 
bate Code requiring that such actions 
be brought within three years after 
discharge or removal of guardian by 
court order. Probate Code, § 1487.— 
Maloney v. Massachusetts Bonding & 
Insurance Co., 114 P.2d 417. 

Fla. Where default judgment was 
based upon attachment proceedings, but 
record showed that notice of attach- 
ment was returnable 65 days from the 
first publication so that court obtained 
no jurisdiction over defendant’s per- 
son, the judgment was not immunized 
from collateral attack by a recital of 


; > i bres, 
due service of summons; hres 
being a mere conclusion which confli 


ed with the record proper.—Johnson v. — 


Clark, 198 So. 842. 


§ 851 WE cy ‘S 
C.C.A.N.Y. A decision in favor of 


jurisdiction is “res judicata” and in- 
vulnerable to collateral attack, al- 


though ground on which decision was — 


rested has subsequently been overruled. 
—Ripperger v, A. C. Allyn & Co., 113 
F.2d 332. 


§ 854 

Cal.App. A judgment, valid on its 
face and affirmed on appeal, which de- 
ereed realty wags subject to lien in 
favor of plaintiffs for payment of a 
judgment in a tort action, could not 
be collaterally attacked by administra- 
tor of judgment debtor’s estate by 
showing some infirmity in judgment 
obtained in tort action.—Liuzza v. Bell, 
104 P.2d 1095. 

Where action to set aside fraudulent 
conveyance was commenced against 
fraudulent grantor and grantee, but, 
pending trial of action, fraudulent 
grantor died, and no appointment of a 
representative of her estate was made, 
a judgment setting aside conveyance 
rendered by court having jurisdiction 
over parties and subject matter was 
not void on its face, and, having be- 
come final, could not be collaterally 
attacked by administrator of fraudu- 
lent grantor’s estate.—Liuzza v. Bell, 
104 P.2d 1095. { 

N.J.Ch. A decree in equity which is 
entirely aside the issue raised in the 
record is invalid, and will be treated 
as a nullity, even in collateral pro- 
ceedings.—Riddle v. Cella, 15 A.2d 59, 
128 N.J.Eq. 4. 


Where orphans’ court’s decree, in so 
far as realty was concerned, was not 
based on any issue offered in petition 
for distribution of corpus and income 
in hands of trustees, and certain per- 
sons having an interest in the realty 
were not made parties to the proceed- 
ings, and orphans’ court, though it 
had a right to construe the will as an 
incident to exercise of power of dis- 
tribution, had no jurisdiction to con-, 
strue the will to determine the title to 
realty, decree in so far as it determined 
that deceased’s widow took fee simple 
to interest in realty as to which de- 
ceased died intestate, rather than de- 
ceased’s heirs, was a nullity, notwith- 
standing that decree was affirmed in 
its entirety by the Prerogative Court 
and by the Court of Errors anJd Ap- 
peals. N.J.S.A. 3:3-2 et seq.—Riddle 
v. Cella, 15 A.2d 59, 128 N.J.Hq. 4. 

N.J.Sup. If court entering judgment 
lacked jurisdiction of subject matter, 
the judgment was yoid, and was there- 
fore subject to ‘collateral attack.’— 
eae v. Coffey, 14 A.2d 485, 125 N.J. 


§ 856 

Cal. Generally, findl judgment of a 
court of competent jurisdiction may not 
be impeached eollaterally for mere 
error or irregularity committed” by 
court in exercise of its jurisdiction or 
in the course of the proceedings, even 
though the error is one of law and 
appears on face of record.—Sontag 
Chain Stores Co. v. Superior Court in 
aoe for Los Angeles County, 113 P.2d 


Cal.App. A judgment is conclusive 
unless wholly invalid on its face, such 
invalidity appearing from the judg- 
ment roll, and on collateral attack any 
attempt to show mere error of the 
court must fail—Marvin v. Marvin, 116 
Pdr ib 

Iowa. Generally, where proceedings 
are collaterally drawn in question, and 
it appears on face of them that sub- 
ject matter was within jurisdiction of 
the court, proceedings are voidable 
only, and the errors and irregularities, 
if any exist, are to be corrected by 
some direct proceeding, either before 
the same court, to set them aside, or in 
an appellate court.—In re Haga’s Hs- 
tate, 294 -N.W. 589. 

Iowa. Where court had jurisdiction 
of the parties and subject matter in 
divorce. suit, dismissal of the suit 
after matter was submitted to court 


“Mahafta. M 
6, 230 Iowa 679. - : 
_. N.Y. Though a judgment may not 
- be attacked collaterally for mere errors 
or irregularities, it is open on _ col- 
lateral attack to deny the jurisdiction 
of the court to enter such a judgment. 
—In re Chase Nat. Bank of City of 
New York, 28 N.H.2d 868, 2838 N.Y. 
350, affirming in part and reversing in 
part, Application of Chase Nat. Bank 
of City of New York, 20 N.Y.S.2d 656, 
259 App.Div. 864, reversing 20 N.Y.S.2d 
657, 259 App.Div. 865, appeal granted 
20 N.Y.S.2d 665, 259 App.Div. 877, re- 
versing In re Chase Nat. Bank of City 
of New York, 20 N.Y.S.2d 656, 259 App. 
Div. 865, appeal denied 20 N.Y.S.2d 
666, 259 App.Div. 877. 

Tex.Civ.App. A judgment of debt 
and for foreclosure of trust deed which 
Was rendered by court having potential 
jurisdiction of subject matter, and 
which showed on its face that trial 
eourt heard evidence and specifically 
found that bank had trust deed on a 
certain tract which was correctly de- 
scribed in the judgment, was not void 
on ground that trust deed containing 
defective description was not intro- 
duced in evidence, so as to be subject 
to “collateral attack’.—Wilson v. King, 
148 S.W.2d 442. 

Tex.Civ.App. Ordinarily an errone- 
ous judgment should be directly at- 
tacked by a motion for a new trial or 
by an appeal._Sugg v. Sugg, 152 S.W. 
2d 446,.error dismissed. 

§ 359 

Ark. A mortgage foreclosure decree, 
which has become final, cannot be col- 
laterally attacked in ejectment proceed- 
ing by nonresident mortgagor’s son, 
though voidable for irregularities in 
failing to make son a party .to fore- 
closure suit, issuing warning order, by 
which service was obtained on mort- 
gagor, on affidavit made by attorney 
for executor of estate of deceased as- 
signee of mortgage, instead of execu- 
tor, who purchased mortgaged land 
at foreclosure sale, and publishing or- 
der for insufficient time, but such son’s 
only remedy is to bring suit in chan- 
cery court to cancel decree because of 
Bush, 


ti 
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such irregularities.—Allison v. 
144 S.W.2d 1087. 
Cal. Wife was not a “necessary par- 


ty” to action in small claims court for 


damages to community-owned automo- 
bile and for financial loss to community 
from wife’s injuries but where no ob- 
jection was made to her joinder there- 
in, complaint thereof could not be made 
on appeal from judgment in wife’s 
separate action for injuries, particu- 
larly where cause of action for wife’s 
injuries was not tendered as an issue 
in the small claims court.—Sanderson 
v. Niemann, 110 P.2d 1025, prior opin- 
ion 100 P.2d 508. 


§ 860 

Kan. Petition which contained suf- 
ficient matter to challenge the attention 
ef the district court as to the merits 
would sustain a judgment, good against 
collateral attack, though the petition 
stated no cause of action.—Eberhardt 
Lumber Co. v. Lecuyer, 110 P.2d 757, 
153 Kan. 386. 

Okl. Where court has power _ to 
grant relief sought and has jurisdic- 
tion of parties, a judgment based upon 
any petition invoking the action of 
the court or challenging judicial in- 
quiry cannot be assailed collaterally 
because of insufficiency of the allega- 
tions in the petition.—Ciesler v. Simp- 
son, 105 P.2d 227; Ciesler v. Sykes, 
L05uP 2d. 229: 

Tex. Where petition, after fully stat- 
ing cause of action on two notes, al- 
leged that defendant executed and de- 
livered to plaintiff a trust deed against 
certain land fully described therein, 
and that such deed was valid subsist- 
ing lien entitled to be foreclosed, and 
prayed that defendant be cited to an- 
swer petition, that plaintiff have judg- 
ment against defendant for debt and 
foreclosure of lien, and that property 


42 C.J.ANNO.—196 


\ 


eae f 
debt, | 


pl: ; 
that defendant was duly cited to ap- 


pear and answer, judgment was not 
subject to collateral attack as not sup- 


ported by pleadings in suit by sub- 
sequent purchaser of land from judg- 
ment debtor’s grantee to enjoin sale 
thereof for satisfaction of judgment.— 
Hartel v. Dishman, 145 §S.W.2d_ 865, 
135 Tex. 600, reversing 116 S.W.2d 891. 

Tex.Civ.App. In a collateral attack, 
the validity of a judgment cannot be 
challenged on the insufficiency of the 
pleading upon which it was rendered. 
—Rhoads v. Daly General Agency, 152 
S.W.2d 461, error refused. 

§ 861 


Ark. In suit for damages to proper- 
ty by construction of levee and avoid- 
ance of levee district’s tax deed convey- 
ing property to mortgagee, allegation 
of complaint that no district map show- 
ing plat, by reference to which proper- 
ty was described in mortgage fore- 
closure decree, was on file with county 
clerk, was insufficient to warrant 
avoidance of such decree because of 
erroneous description, in view of show- 
ing therein that evidence was heard, as 
maps may have been identified.—Person 
v. Miller Levee Dist., 150 S.W.2d 950. 


Tex.Civ.App. Even if nleadings and’ 


evidence in action in trespass to try 
title were sufficient to raise issue of 
fact regarding irregularities in one or 
more of several extension agreements 
of original indebtedness and lien, or 
that personal judgment in mortgage 
foreclosure action rendered against 
plaintiff as married woman was errone- 
ous, or that there were defects in order 
of sale and notice of sale, or that sale 
was made for an inadequate price, such 
errors and irregularities, if any, did not 
render mortgage foreclosure proceed- 
ings void so as to permit collateral 
attack upon a foreclosure judgment.— 
Livingston v. Stubbs, 151 S.W.2d 285. 
Error dismissed, judgment correct. 
§ 863 

Mass. Where a court has acquired 

jurisdiction of the subject matter and 


the parties, it may render a judgment | 


for or against one of the parties after 
his death, and, although such qa judg- 
ment is erroneous and liable to be set 
aside, it is not void or open to “‘eol- 
lateral attack’.—Noyes v. Bankers In- 
demnity Ins. Co., 30 N.H.2d 867, 307 
Mass. 567. 


§ 866 

C.C.A.lowa. Alleged fraud in_ the 
trial of foreclosure suit, resulting from 
negligence or misapprehension of coun- 
sel for bondholder and trustees, was 
not ground for annulling the decree by 
seeking to avoid its effect in ancillary 
proceeding to restrain bondholder from 
attempting to enforce claims that were 
adjudicated invalid in the ‘foreclosure 
suit.—Phcenix Finance Corporation Vv. 
poe Mrisconsin Bridge | Coy, 175). 
2d_1. 

Voluminous, ambiguous and disorder- 
ly testimony offered and received on & 
trial, if permitted, or inadvertent mis- 
representation of counsel as to the is- 
sues, is not a “fraud’’ upon a party 
participating in the trial for which 
equity can give relief in a subsequent 
proceeding to enforce the judgment 
against him.—Phcenix Finance Corpo- 
ration v. Iowa-Wisconsin Bridge Co., 
a pn Sys Shar & Es 

Miseonception of the law controlling 
the issues by counsel for either party 
is not a “fraud” upon his client for 
which equity can give relief in a sub- 
sequent proceeding to enforce the judg- 
ment against him.—Phceenix IT inance 
Corporation v. Iowa-Wisconsin Bridge 
Go., 115 F.2d 1. ‘ 

Ark. Where guardian ad litem of 
mortgagor’s minor children appeared in 
foreclosure proceeding and denied ex- 
ecution of note and trust deed by mort- 
gagor, and that there was due plaintiff 
a certain sum with interest and that 
note and trust deed had been trans- 
ferred to plaintiff, and that plaintiff 
was entitled to foreclosure, and de- 
manded that before plaintiff be given 
judgment that it be required to prove 


“ic 
ntiff expressly recited 


every allegation in complaint, for 4 
sure decree could not be collateraily 
attacked on ground that guardiun ad 
litem did not make sufficient defense — 
for minors in foreclosure proceeding. 
Pope’s Dig. § 1425.—Thomas v. McC 
. lum, 144 S.W.2d 467. ; 
Tex.Civ.App. i 


unless judgment attacked affirmativ 
reflects want of notice—Bragdon vy. 
Wright, 
missed. 


§ 869 ; 
Ark. In mortgage foreclosure suit 
brought by second mortgagee wherein 
first mortgagee was made a party de- — 
fendant, if first mortgagee objected 
decree foreclosing both mortgages, — 
should have expressed its dissent at 
time decree was rendered, and, upon no 
‘complaint being made, mortgagor could. 
not complain for first mortgagee in | 
collateral attack on the etic ie 
vy. De Witt Bank & Trust Co., 147 8.¥ 
2d 1002. ai\te 
Kan. A defendant who was persona 
ly summoned into a court vested with 
jurisdiction of C= 
’ which was foreclosure of a mortgage 
realty situated in two counties, wa 
compelled to take cognizance of all sub- 
sequent proceedings, and, if aggrieved — 
by subsequent proceedings or ju 
ment, his remedy was by appeal and 
not by collateral attack after time for 
appeal had_ expired.,Eberhardt 0- 
ber Co. v. Lecuyer, 110 P.2d 757, 
Kan. 386. = ; 
Okl, Where court had jurisdi 
of subject matter and parties in mort-_ 
gage foreclosure action and_ petitio 
was sguflicient to invoke judicial in 


te 


quiry on question of adverse and par- — 
amount title, the foreclosure judgment — 
could not be collaterally attacked in — 
subsequent action by party who was. 
constructively served and who defa 
ed in the foreclosure action. 12 Okl.St. 
Ann, §§ 10, 176, 231, 265.—Ciesl v. 
Simpson, 105 P.2d 227; Ciesler v.. 
Sykes, 105 P.2d 229. eer ee 

§ 872 SANG ea ees 

Cal.App. A judgment lien, created 

by recordation of abstract of judg- — 
ment, on judgment debtor’s realty, eS 
purely statutory, since no such right 
existed under common law. Code : 
Proce. § 674.—Helvey v. Bank of Ame 
ee Be Trust & Savings Ass’n, 111 


j 

6470.— Jones v. 
177 Va. 658. ; 
A “judgment lien” is not a ‘pro- 
prietary right” in the lands of the 
judgment debtor, but is merely a right 
to levy on such lands for purpose of 
satisfying the ay aa to the exclu-— 
sion or destruction of any right which ~ 
may have accrued to others since the 
attachment of the lien. Code 1936, § 
6470—Jones v. Hall, 15 S.H.2d 108, 
177 Va. 658. ‘i 


§ 874 i 

C.C.A.Ind. A personal injury judg- | 
ment against interurban railroad, re- 
covered in state court after foreclosure 
decree and sale of property in federal 
District Court, was a lien on property 
purchased at foreclosure sale, where 
foreclosure decree provided that li- 
ability for negligence claims not then 
reduced to judgment should be valid 
as against property sold at sale to 
same extent as though judgment on 
claims had been recovered prior to 
sale.—Mills v. Smith, 113 .2d 404, cer- 
tiorari denied Smith vy. Mills, 61 S.Ct. 
(es 

Utah. A judgment for the amount 
due on a note which recited that the 
amount of the judgment constituted 
“the balance due on the purchase 


P.2d 327, 


contract liens. 


§ 885 


price” of certain land, describing it, did 
not operate to impose a lien on the 
land for the payment of the amount 
adjudged to be due.—Bell v. Jones, 110 


§ 885 
Ala. The intermediate civil court of 
Birmingham igs a “court of record” and 
its judgments are subject to registra- 
tion. Loc.Laws 1935, 219; Code 
1923, § 7874._Mtna Auto Finance, Inc., 
v. Kirby, 198 So. 356. 


Fla. The provisions of statute that 
no judgment shall be a lien on real es- 


‘tate until a certified transcript of judg- 


ment is recorded in judgment lien rec- 
ord to be kept by clerk of circuit court 


were not intended to apply to judg- 


ments enforcing liens theretofore exist- 
ing as against specific property, such 
as decrees in foreclosure of statutory or 
Acts 1939, ¢.-19270, §§ 
, 2—Nassau Realty Co. 
Jacksonville, 198 So. 581. 
Phe purpose of statute providing that 
no judgment shall be a lien on real es- 
tate until a certified transcript of judg- 
ment is recorded in judgment lien rec- 
ord to be kept by clerk of circuit court 


fs to provide for the record of judg- 


‘ments to become a lien, upon that real 


estate of judgment debtor upon which 


lien of judgment has not existed or at- 
tached prior to entry of judgment, and 
purpose of statute is not to abrogate 
or destroy a lien which has become 


merged in a judgment, but to establish 


and attach a lien under judgments in 


cases’ where no specific statutory or 


contract lien was basis of judgment. 
Acts 1939, c. 19270, §§ 1, 2.—Nassau 


Realty Co. v. City of Jacksonville, 198 


So. 581. 


§ 886 
Tex.Civ.App. In suit to enjoin sale 
of land under ‘alias execution \and to 
remove cloud from title to the land, 


i wherein judgment creditor filed_cross- 


action for order of sale, judgment 


_ ereditor which did not show affirma- 


tively that names of all parties to 
judgment appeared alphabetically in 


- index, direct and reverse, or that there 


appeared in such index the number of 


page of book upon which the abstract’ 


‘was recorded, failed to sustain burden 
of establishing existence of judgment 
lien. Vernon’s Ann.Civ.St. arts. 5448, 
5449.—J. M. Radford Grocery Co. v. 
Speck, 152 S.W.2d 787, error refused. 
The statute relating to entering ab- 


-stract upon alphabetical index to judg- 


ment record, showing name of each 
plaintiff and of each defendant in the 
judgment and the number of page of 
ook upon which the abstract is re- 
corded, is “mandatory” and must be 
followed in order to establish a judg- 
ment lien. Vernon’s Ann.Civ.St. arts. 
6448, 5449.—J. M. Radford Grocery 
Co. v. Speck, 152 S.W.2d .787, error 
refused. 


: § 887 

Del.Super. The filing of a trancript 
of docket entries of judgment and ex- 
ecution in office of the prothonotary 
of county raises a judgment of an in- 
ferior court to dignity of a judgment 
of Superior Court with all incidents 
of a judgment of Superior Court, and 
mo proceedings can be had on judg- 
ment below after its entry in Superior 
Court, since it was not intended by the 
statute that there should be two judg- 
ments for the same debt. Rey.Code 
1935, §§ 4520, 5817.—McCoy’' vy. Hick- 
man, 15 A.2d 427. : 

A judgment rendered by a justice of 
the peace is void where want of juris- 
diction appears from the record, and 
no legal effect is given to such judg- 
ment by the filing of a transcript of 
the record in Superior Court.—McCoy vy. 
Hickman, 15 A.2d 427. 


Pa.Com.Pl. A certified copy of the 
order of the court of Quarter Sessions, 
making an order for the support of a 
wife and her children and duly certified 
to the court of Common Pleas by the 
clerk of courts of that court, is proper- 
ly entered as a judgment in the court 
of Common Pleas. he act of May 8, 
1901, P.L. 143, 12 P.S. § 1001 et seq., 
does not require that the Quarter Ses- 
sions order be certified by that court to 


v. City of 
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JUDGMENTS — 


: ‘ ' 
the Common Pleas.—Commonwealth, ex 
rel. v. Thurkins, 23° West. 104. — 

An attachment execution is a proper 
writ for the collection of the amount of 
such a judgment and should not be dis- 
solved because the record was certified 
by the Clerk of Courts of the Quarter 
Sessions.—Commonwealth ex rel. Vv. 
Thurkins, 23 West. 104. 

The act of May 8, 1901, P.L. 143, 12 
P.S. § 1001 et seq., does not require 
the certificate to be made by the court 
and such entry of judgment in the 
Court of Common Pleas creates a valid 
lien.—Commonwealth ex rel. v. Thur- 
kins, 23 West. 104. 

Tex.Civ.App. The recording of an 
abstract of judgment against the orig- 
inal vendor and vendee of executory 
contract of sale of realty did not im- 
pair right of prior holder in due course 
for, valuable consideration before matu- 
rity of vendor’s lien notes to rescind 
the vendor’s lien contract upon de- 
fault on the notes and to recover title 
and possession of the realty, and a 
subsequent execution sale on _ such 
judgment conveyed only the interest 
which the original vendor and vendee 
had at such subsequent date, and so 
did not affect legal title of successor 
in interest of the holder of the notes. 
—Goldenrod Finance Co. v.. Ware, 142 
S.W.2d 614, error dismissed, judgment 
correct. 


§ 890 

Ga.App. Removal of a judgment 
debtor from county of rendition of 
judgment will not require entry of an 
execution issued on such judgment on 
general execution docket of county to 
which judgment debtor has removed, 
but if within ten days from date of 
judgment execution is entered on dock- 
et, in county of rendition, judgment 
lien attaches to all judgment debtor’s 
property in the state, but if such en- 
try is postponed beyond ten days, 
judgment lien attaches from date when 
entry is actually made. Code 1933, §§ 
39-701, 39-702, 39-703, 110-507.— 
Bradley v. Booth, 9 S.W.2d 861, 62 
Ga.App. 770 

Tex.Civ.App. The recording of an 
abstract of judgment creates a “lien” 
upon all debtor’s property within coun- 
ty from time it is recorded and indexed 
and such lien is superior to rights o 
subsequent purchasers and lienholders, 
Vernon’s Ann.Civ.St. art. 5449—John 
F. Grant Lumber Co. vy. Hunnicutt, 143 
S.W.2d 976. 

Wa. The pronouncement of a judg- 
ment creates a ‘“‘judgment lien’ and 
brings into existence the right to take 
the next step to enforce it against the 
land of the judgment debtor, and, until 
the land is actually seized, possession 
of debtor is not disturbed and debtor 
has ful] power to use, sell, or other- 
wise dispose of it. Code 1936, § 6470. 
Pees v. Hall, 15 S.H.2d 108, 177 Va. 


Wash. The lien of a judgment upon 
interest of judgment debtors in real 
property attached from date of entry 
of such judgment. Rem.Rev.Stat. §§ 
aa 445—1.—Heath v. Dodson, 110 P. 

Wis. Though docketing of judgment 
is not notice to those subsequently 
dealing with judgment debtor, judg- 
ment lien attaches to debtor’s realty 
at time of docketing, and since subse- 
quent conveyance by judgment debtor 
does not defeat the lien, purchasers 
of debtor’s realty must search the 
record for judgments against debtor 
at their peril. St.1939, § 270.79.—R. 
¥. Gehrke Sheet Metal Works v. Mahl, 
297 N.W. 373, 237 Wis, 414. 


§ 897 

Cal.App. A judgment lien attaches 
only to real property actually owned by 
judgment debtor when judgment was 
docketed or _ thereafter acquired by 
him. Code Civ.Proc. § 674.—Helvey y, 
Bank of America Nat. Trust & Savings 
Ass’n, 111 P.2d 390. 

Ga.App. Removal of a judgment 
debtor from county of rendition of 
judgment will not require entry of an 
execution issued on such judgment on 
general execution docket of eounty to 
which judgment debtor has removed, 


‘and 


ay, “St as 


. P : prank FY 
but if within ten dayg from 


ate of 
judgment execution is entered on dock- | 
judgment 
‘lien attaches to all judgment debtor’s © 


et, in county of rendition, 


property in the state, but if such en- 


try is postponed beyond ten days, 
judgment lien attaches from date when 
entry is actually made. Code 1933, 
§§ 39-701, 39-702, 39-703, 110-507.— 
Bradley v. Booth, 9 S.H.2d 861, 62 
Ga.App. 770. 


Where a judgment was properly re- 
corded on general execution docket in 
county where it was rendered, and 
thereafter judgment debtor, while re- 
siding outside such county, purchased 
an automobile, the automobile was 
subject to the lien of the judgment 
while in possession of third party who 
had purchased it from a party to 
whom it had been sold by judgment 
debtor. Code 1933, §§ 39-701, 39-702, 
39-703, 110-507.—Bradley v..Booth, 9 
S.H.2d 861, 62 Ga.App. 770. 

Miss. The lien of an enrolled judg- 
ment does not cover the right to re- 
ceive or recover a debt due to the judg- 
ment debtor.—Shuptrine v. Natalbany 
Lumber Co., 198 So. 24. 

Mo.App. A judgment obtained in 
circuit court of Jackson county con- 
stituted a “lien” on realty in such 
county owned by judgment debtor at 
time of rendition of judgment or 
theretofore transferred by judgment 
debtor to debtor’s son and standing in 
name of son at time of rendition of 
judgment, but did not constitute a 
lien on property located outside state 


of Missouri. Rev.St.1939, §§ 1269, 
1343; Mo.St.Ann. §§ 1103, 1179, pp. 
1399, 1434.—Dano vy. Sharpe, 152 S.W. 


2d 693. 

N.C. Under express statutory pro- 
vision, a docketed judgment directing 
the payment of money is a lien on 
real property owned by the judgment 
debtor at the time judgment is dock- 
eted and situated in the county in 
which judgment is docketed, and on 
such land as is acquired by judgment 


debtor at any time within ten years - 


from date of rendition of the judgment. 
C.S. § 614.—City of Durham vy. Pollard, 
14 §.H.2d 818, 219 N.C. 750. 

Tex.Civ.App. The recording of an 
abstract of judgment creates a “lien” 
upon all debtor’s property within coun- 
ty from time it is recorded and in- 
dexed, and such lien is superior to 
rights of subsequent purchasers and 
lienholders. Vernon’s Ann.Ciy.St. art. 
5449—John F, Grant Lumber Co. y. 
Hunnicutt, 143 S.W.2d 976. 

Va. A judgment is a lien on every 
piece or parcel of land owned by the 
judgment debtor, whereas the lien cre- 
ated by a deed of trust is confined to 
the specific land described therein.— 
Boggs v. Fatherly, 13 S.H.2d 298. 
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Pa, An agreement by which land- 
owners “granted, bargained, sold, let 
and leased” limestone under land, with 
right of ingress to mine and remove 
limestone, in consideration of royalty 
for limestone mined, was a “sale of 
limestone in place as land’, and land- 
owners retained interest in limestone to 
which lien of judgment against land- 
owners attached, and such interest 
passed to purchasers of land at sheriff’s 
sale pursuant to fieri facias issued on 
judgment, and purchasers were entitled 
to_ royalties due under the agreement. 
riya aes v. Kerr, 19 A.2d 382, 341 Pa, 
Pa.Super. An agreement by which 
lanaowners “granted, bargained, sold, 
let and leased” limestone under land, 
with right of ingress to mine and re- 
move limestone, in consideration of 
royalty for limestone mined, was a 
“sale of limestone in place as land”, 
L landowners retained interest in 
limestone to which lien of judgment 
against landowners attached, and such 
interest passed to purchasers of land at 
sheriff's sale pursuant to fieri facias 
issued on judgment, and purchasers 
were entitled to royalties due under the 
agreement.—Burke v. Kerr, 15 A.2d 
685, 142 Pa.Super. 37. 

Va. A “judgment lien’’, as original- 
ly created, was a right to subject a 
part of land owned or subsequently ac- 


Ss at 


ealty which 


tice. 
15 S.E.2d 108, 177 Va. 658. 
: § 899 
Mo.App. A judgment obtained in 
circuit court of Jackson county con- 
‘stituted a “lien’’ on realty in such 
county owned by judgment debtor at 
time of rendition of judgment or 
theretofore transferred by judgment 
debtor to debtor’s son and standing 
in name of son at time of rendition of 
judgment, but did not constitute a 
lien on property located outside state 
of Missouri. Rev.St.1939, §§ 1269, 
1343; Mo.St.Ann. §§ 1103, 1179, pp. 
1399, 1434.—Dano v. Sharpe, 152 S.W. 
2d 693. 
N.C. A judgment directing the pay- 
i tment of money was not a “lien” upon 
land which judgment debtor had con- 
veyed by deed duly registered more 
than five years prior to entry and dock- 
eting of judgment, notwithstanding the 
7; deed by which judgment debtor ac- 
quired the title thus conveyed was not 
oF registered until after entry and dock- 
. eting of judgment. C.S. §§ 614, 3309.— 
; City of Durham y. Pollard, 14 S.H.2d 
818, 219 JN:C. 750. 

A judgment is not by statute made a 
lien on land which has been conveyed 
by the judgment debtor by deed duly 
registered prior to the docketing of 
the judgment. C.S. § 614.—City of 
Durham vy. Pollard, 14 S.H.2d 818, 
219) N.C. -750. 

Where deed by which judgment debt- 
or acquired title to land was not regis- 
tered until after entry and docketing 
of judgment against debtor, but deed 
by which debtor conveyed land to third 
parties was duly registered more than 
five years before entry of judgment, 
the Connor Act making unregistered 

Bi! deed invalid to pass title as against 

: ereditors of grantor until registered 
did not operate to make judgment a 
“lien” on the land since judgment was 
not against grantors in the unregistered 
deed. C.S. §§ 614, 3309.—City of Dur- 
perner: Pollard, 14 S.H.2d 818, 219 N. 


Cc. 5 
Va. A “judgment lien’, as original- 
ly created, was a right to subject a 
part of land owned or subsequently 
acquired by judgment debtor to satis- 
faction of the debt, and the statute 
extended this right to all realty which 
; judgment debtor owned or subsequent- 
7 ly acquired, except that conveyed to 
a purchaser for value and without no- 
tice. Code 1936, § 6470—Jones v. Hall, 
15 S.BH.2d 108, 177 Va. 658. 
§ 900 


Cal.App. Ownership and title to 
property fraudulently conveyed remain 
in the grantor for protection of cred- 
itors, and a judgment duly docketed 
is a lien on the fraudulently conveyed 
Ppa he Spee la v. Bell, 104 P.2d 

095. 


§ 902 

N.C. Under express statutory provi- 
sion, a docketed judgment directing 
the payment of money is a lien on 
real property owned by the judgment 
debtor at the time judgment is dock- 
eted and situated in the county in 
which judgment is docketed, and on 
such land as is acquired by judgment 
debtor at any time within ten years 
from date of rendition of the judgment. 
C.S. § 614.—City of Durham y. Pollard, 
14 S:H.2d 818, 219 N.C. 750. 

Wa. A “judgment lien’, as original- 
ly created, was a right to subject a 
part of land owned or subsequently ac- 
quired by judgment debtor to satis- 
faction of the debt, and the statute ex- 
tended this right to all realty which 
peserert debtor owned or subsequent- 
y acquired, except that conveyed to a 
purchaser for value and without no- 
tice. Code 1936, § 6470.—Jones v. 
Hall, 15 S.H.2d 108, 177 Va. 658. 

§ 903 
judgment lien attaches 
only to vested interest of judgment 
debtor in real property. Code Civ. 
Proc. § 674.—Helvey v. Bank of Amer- 


Cal.App. A 


é ments against heirs at law would fol- 


no- of lands to the extent of the interests 
Code 1936, § 6470.—Jones v. Hall, 


. The liens of recorded judg- 


low in equity the proceeds of the sales 


of judgment debtors as distributees on 


winding up the estate—Stone vy. Town- 


send, 1 So.2d 237. 

S.C. The lien of a judgment at- 
taches only to such interest as the 
judgment debtor actually has in the 
property levied upon, except where 


true owner is estopped from asserting - 


title—Fallaw v. Oswald, 9 S.0.2d 798. 
194 S.C. 387. 

Wis. A judgment lien attaches only 
to the interest of the judgment! debtor 
in property.—Wenzel v. Roberts, 294 N. 
W. 871, 236 Wis. 315. 


§ 905 

Pa. Where life tenant’s use of prin- 
cipal of the estate was restricted to 
use for her comfortable maintenance, 
the estate could not be charged with 
debts incurred for benefit of business 
conducted by life tenant and her hus- 
band and not for life tenant’s main- 
tenance and support, and realty which 
remained unconverted by sale at death 
of life tenant could not be subjected to 
lien of confession judgment upon such 
debt.—In re Stannert’s Estate, 15 A.2d 
360, 839 Pa. 439. 


_. § 907 

Pa. Even if mother and daughter 
as successive life tenants of father’s 
residuary estate had unlimited power 
to consume principal, where judgment 
by confession was entered against 
daughter during mother’s lifetime and 
therefore before daughter had acquired 
status of life tenant, daughter’s con- 
fession of judgment could not con- 
stitute a consumption of principal by 
her so as to subject realty contained 
in residuary estate to judgment lien, 
—In re Stannert’s Estate, 15 A.2d 360. 
339 Pa. 439. 


/ § 909 

Cal.App. The lien of a judgment only 
attaches to real property in which the 
judgment debtor has a vested legal 
interest. Code Civ.Proc. § 674.—Cook 
vy. Huntley, 112 P.2d 889. 

The lien of a judgment will not at- 
tach to mere equitable interest of the 
judgment debtor in real property nor 
to an estate for years. Code Civ.Proc. 
§ 674.Cook v. Huntley, 112.P.2d 889. 

Cal.App. Where levy of execution on 
automobile was made prior to pegs, 
sale, the lien of the judgment attached 
to judgment debtor’s equity in auto- 
mobile.—Noland y. Noland, 113 P.2d 


Ili.App. Where owner conveyed 
property to bank under trust agree- 
ment whereby one-half of earnings, 
avails and proceeds was for benefit°of 
grantor’s son during his life and other 
half for benefit of grantor’s daughter 
during her life, the bank was to deal 
with the property only when author- 
ized to do so in writing by the bene- 
ficiaries, the bank had no other duties 
to perform, and the beneficiaries were 
to manage the property, and subse- 
quently the bank reconveyed the prop- 


erty to the original grantor on bene- 


ficiaries’ request, the beneficiaries’ in- 
terest in the property was subject to 
liens of judgments acquired during 
time the bank held title and the re- 
conveyance by the bank to the grantor 
did not affect such liens. Smith-Hurd 
Stats. c. 22, § 49.—Johnson v. Watson, 
33 N.H.2d 130, 309 Ill.App. 440. 


_ Wash, Dntry of a judgment created 
a lien only on such interest in land as 
judgment debtors had, and did not 
attach ‘to interest created in third 
parties by a prior contract to purchase 
Jand. Rem.Rey.Stat. §§ 445, 445—1.— 
Heath vy. Dodson, 110 P.2d 845. 
Where judgment debtors had entered 
into a valid contract for sale of real 
property- prior to entry of judgment, 
lien of such judgment was enforceable 
by judgment creditor against vendees 
with notice as to all sums remaining 
unpaid by vendees upon the contract, 
and debtors could not destroy the lien 
by assigning or quitclaiming their in- 
terest in the contract and real property 


toa 


: hee TESS 
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to a third party after entry of the 
judgment. Rem.Rev.Stat. §§ 445, 445— — 
1.—Heath v. Dodson, 110 P.2d 845. | 
A judgment recovered against vendo! 
of land, after execution of a contra 
for its sale, but prior to the makin. 
and delivery of a deed, is a lien upon 
legal title remaining in vendor and 
binds land to extent of unpaid pur- 
chase money, and on sale under suc 
judgment the sheriff’s vendee wo 
stand precisely in situation of ori 
vendor, Rem.Rey.Stat. §§ 445, woe 
—Heath v. Dodson, 110 P.2d 845. 

If vendee under executory contra 
for sale of realty, with actual noti 
of judgment against vendor, pays r 
mainder of purchase money to. origin 
vendor or assignee of original vendor, 
such payment is not valid as agains 
judgment creditor’s lien ‘on the land; 
however, if all purchase money has © 
been paid at date of the judgment 
nothing would remain in vendor except 
a naked legal title to which lien of the — 
judgment would not attach. Rem.Rev. — 
Stat. §§ 445, 445—1.—Heath v. Dods 2 
110 P.2d 845. Mapes 6 
§ 910 cine 


ees 

Cal.App. A judgment lien does not 
attach to real property owner’s righ 
of redemption after tax sale and co! 
veyance of property to state. Code Ci 
Proc. § 674; Pol.Code, §§ 3780, 3787. 
—Helvey _v. Bank of America Na 
Trust & Savings Ass’n, 111 P.2d 390. 

The right of owner of land sold for 
taxes to redeem it carries no ‘vested © 
interest’? in land, so that lien of jud 
ment on debtor’s realty, conveyed 
state as result of debtor’s failure 
redeem it from tax sale within fi 
years, does not attach to debtor’s rig 
to redeem it before state’s resale ther 
of. Code Civ.Proc. § 674; Pol.Code, §§ 
8780, 3787.—Helvey v. Bank of Amer- — 
ica Nat. Trust & Savings Ass’n, 111 hy 


2d 390. ie 
§ 911 iy 


Pa. In action of assumpsit on wr 
ten contract of trust company to repa 
principal sum deposited with tru 
company in trust, judgment which was 
no more than an adjudication of the 
amount of plaintiff's claim could not be 
considered a lien against any of re 
estate held in name of trust company > 
or its liquidating trustees, and court at ss 
time of entering judgment should have 
so restricted its operation.—Fortna v. 
Commonwealth Trust Co:, 19 A.2d 57. 
341 Pa. 138, : *y 

Wash. If vendee under executor. 
contract for sale of realty, with actu: 
notice of judgment against vendo 
pays remainder of purchase money to 
original vendor or assignee of original 
vendor, such payment is not valid 28s 
against judgment creditor’s lien on © 


i 


my 


foe 
to : 


aig 


wes 


aon except a naked legal title to 


ven F 
which lien of the judgment would not 
attach. Rem.Reyv.Stat. §§ 445, 


445—1. 
—Heath v. Dodson, aa P205845." (ae 
ie 
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Pa. Where plaintiff revived its judg- 
ment on July 10, 1931, but did not 
again revive the judgment until July 
21, 1936, the lien lapsed on July 10, — 
1936, with the result that judgments 
of defendant, even if theretofore sub- 
sequent in lien to that of plaintiff, ac-— 
quired priority, notwithstanding the | 
second revival, which was more than ~ 
five years after the first, was within 
10 years of the entry of the original 
judgment. 12 P.S> § 868.—Dime Bank. 
of Lansford vy. Summit Hill Trust Co., — 
19 A.2d 738, 341 Pa. 424. 


§ 925 | 

D.C.Md. Under Maryland law the 
general equitable principle that a 5 
specific equity in property is superior ty 
to a subsequent general judgment lien 
cannot avail against a specific statute 
to the contrary.—In re Shapiro, 34 
Supp. 737. 

N.J. An instrument affecting title to 
real estate is not ‘‘duly recorded” with- 
in meaning of statute, providing that 
certain enumerated instruments when 
duly recorded constitute notice to all 
subsequent judgment creditors, pur- 
chasers and mortgagees, unless such 


Va 
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judgment creditor. 
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§ 925 


instrument is copied into the appro-. 
priate record book. N.J.S.A. 46:16-1, 
46:17-2, 46:17-3.1, 46:17-4, 46 :21-1.— 
Hadfield v. Hadfield, 17 A.2d 169, 128 
N.J.Eqa. 510. 
N.Y.Sur. Where accounting trustee 
was indebted to decedent’s estate to an 
amount in excess of trustee’s remainder 
interest in the estate, the lien of the 
trust estate was superior to that of a 
judgment against the trustee personal- 
ly, and the judgment was therefore not 
a lien against the remainder interest.— 
ae re O’Brien’s Estate, 26 N.Y.S.2d 
Okl. Where plaintiffs were adjudged 
owners of undivided 9/22 interest in 
realty, defendants owners of 2/22 in- 
terest, and third persons, owner of 
11/22 interest, and plaintiffs, did not 
appeal, and on defendants’ appeal de- 
cree was affirmed, and third person 
produced oil and gas from the realty 
and paid the proceeds from the 2/22 
interest to defendants or their assignee 
for more than five years without ob- 


jection, and in accounting proceedings 


plaintiffs thereafter recovered judgment 
against defendants for a sum far in 
excess of amount accumulated as pro- 
-eeeds of the 2/22 interest and judg- 
ment was decreed a lien against de- 
_ fendants’ interest in the land, rights 
of defendants’ assignee as to the pro- 
ceeds from the 2/22 interest was supe- 
rior to any lien of plaintiffs.—Riddle v. 
Grayson, 105 P.2d 248. 

_ Tex.Civ.App. The recording of an 
abstract of judgment creates a “‘lien” 


upon all debtor’s property within coun- 


ty from time it is recorded and indexed, 


and such lien is superior to rights of 
_ subsequent purchasers and lienholders. 


Vernon’s Ann.Ciy.St. art. 5449—John 
F. Grant Lumber Co. v. Hunnicutt, 143 


 §.W.2d 976. 


The fact that judgment debtor had 
in good faith conveyed land to others 


in satisfaction of an old indebtedness 


_ to them after abstract of judgment had 


Vernon’s Ann.Civ. 
St. art. 5449—John F. Grant Lumber 
Co. v. Hunnicutt, 143 S.W.2d 976. 

-. Wis. Where father executed war- 

' ranty deed to bank to secure obliga- 

tions to bank and daughter obtained 


title from bank without consideration 
except father’s indebtedness to her, she 


had knowledge of facts sufficient to put 


_ her on inquiry as to father’s interests, 


amounting to ‘actual notice’, and her 


- interest was subject to lien of judg- 
_ ments docketed_after father’s convey- 


ance to bank. St.1939, §§ 235.49, 235,- 
51, 270.79.—R. IF. Gehrke Sheet. Metal 
' Works v. Mahl, 297 N.W. 373, 237 Wis. 
(414 


Where father executed warranty deed 
to bank to secure his obligations to 
bank, and daughter obtained title from 
bank without consideration except 
father’s indebtedness to her, she was 
in position of a “purchaser” and hence 
was bound to ascertain at her peril 
whether there were judgments against 
her father. St.1939, §§ 235.49, 235.51, 
270.79.—R. F. Gehrke Sheet Metal 
erirss v. Mahl, 297 N.W. 373, 237 Wis. 


4, 

Though docketing of judgment is not 
notice to those subsequently dealing 
with judgment debtor, judgment lien 
attaches to debtor’s realty at time of 
Beececuing, and since subsequent con- 
-veyance by judgment debtor does not 
defeat the lien, purchasers of debtor’s 
realty must search the record for judg- 
ments against debtor at their peril. 
~$t.1939, § 270.79.—R. F. Gehrke Sheet 
Metal Works y. Mahl, 297 N.W. 378, 
237 Wis. 414. 


§ 926 

N.Y.Sup. Under statute providing 
that conveyance not recorded is void 
as against any subsequent ‘‘purchas- 
er” in good faith and for valuable con- 
sideration, subsequent purchasers and 
mortgagees are protected but not judg- 
ment creditors, and a mortgage is-a 
“conveyance” within statute. Real 
Property Law, § 291.—Blum v. Kramp- 
ner, 28 N.Y.S.2d 62, affirmed 27 N.Y.S. 
2d 1000, 261 App.Div. 989, reargument 
denied 28 N.Y.S.2d 707, 262 App.Div. 


756. 
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by judgment debtor’s father was suffi- 
cient to give judgment creditors notice 
when they abstracted their judgments 
that debtor had transferred interest in 
land, inherited by him from his de- 
ceased mother, to father by warranty 
deed, though it was not recorded, so as 
to preclude foreclosure of judgment 
liens against such interest.—Kelly- 
Springfield Tire Co. v. Walker, 149 8. 
W.2d 195, error dismissed, judgment 
correct. 

Parties dealing with one who inher- 
ited portion of his deceased mother’s 
community interest in two tracts of 
land or with such heir’s estate in rela- 
tion to larger tract, in which decedent 
and her husband had homestead claim, 
though they resided on smaller tract, 
were charged with notice of surviving 
husband’s actual possession of larger 
tract and put on inquiry as to nature 
of his exclusive possession thereof, so 
as to preclude such heir’s judgment 
creditors from enforcing judgment liens 
against his interest, conveyed by him 
to surviving husband before recovery 
of judgments, as creditors would have 
discovered by such inquiry that hus- 
band was in exclusive possession of 
larger tract under heir’s unreeorded 
deed.—Kelly-Springfield Tire Co. _v. 
Walker, 149 S.W.2d 195, error dis- 
missed, judgment correct. 

§ 933 


Ark. In absence of showing as to 
when and before what court judgment 
against corporation was obtained and 
when execution thereon was_ issued, 
judgment was not a lien on personal 
property, such as machinery, levied on 
under execution after sale thereof by 
corporation officer, and court properly 
so instructed jury in buyer’s replevin 
action to recover machinery from depu- 
ty sheriff—Industrial Machinery Co. 
v. Timbrook, 151 S.W.2d 665. 

Tex.Civ.App. A debtor’s bill of sale 
of mules to creditor in consideration 
of the pre-existing debt did not give 
ereditor right to mules which was 
superior to right of another creditor 
who obtained judgment against debtor 
prior to bill of sale, where pre-exist- 
ing debt was not a “valuable considera- 


tion” for bill of sale and was _ insuffi-. 


cient to constitute the creditor’ a 
“bona fide purchaser’, and mules and 
other personal property conveyed by 
bill of sale amounted to much more 
than the pre-existing debt. Rey.St. 
1925, art. 3997—Duncan vy. Jones, 153 
S.W.2d 214. 


§ 941 

Va. A judgment creditor, by virtue 
of his judgment lien, is not entitled 
as a matter of right to proceeds of sale 
of judgment debtor’s land or timber, 
and the creditor’s remedy is against the 
property itself. Code 1936, § 6470.— 
gones v. Hall, 15 S.H.2d 108, 177 Va. 


Where judgment debtor sold timber 
which wag cut and removed and judg- 
ment creditor, although living within 
about 500 years of the timber, took 
no steps to prevent its removal, and 
there was no fraud or collusion by 
judgment debtor and purchaser of the 
timber, and subsequently 
debtor’s land which was sold by other 
creditors did not bring — sufficient 
amount to pay judgment creditor, the 
judgment creditor was not entitled to 
recover from purchaser amount of 
proceeds of the sale of timber which 
had been paid by the purchaser to 
judgment debtor. Code 1936, § 6470. 
—Jones v. Hall, 15 S.H.2d 108, 177 Va. 


658. 
§ 944 

_ Cal.App. Under Washington law, a 
judgment ceases to be a charge against 
person or estate of judgment debtor 
six years after entry of judgment, and 
no new judgment can extend period 
of duration of old judgment beyond 
Six years. Rem.Rev.Stat.Wash. §§ 459, 
460.—Long v. Thompson, 113 P.2d 698. 
_Idaho. The five years during which 
lien on judgment is granted by statute 
operate as a substantive part and limi- 
tation on the right created, not as a 
mere defense to pleaded or waived 
and hence such lien should be removed 


Tex.Civ.App. The occupancy of land a 


judgment’ 


after five years elapsed without pay 
ment or renewal of judgment. Code ~~ 
(1932, §§ 5-215, 7-1109.—Platts v. Pa-- 
cific First Federal Savings & Loan | 
Ass’n of Tacoma, 111 P.2d 1093. | ohh 

Though partial payment or extension 
may extend maturity date and_ toll 
statute of limitations as against judg- 
ment, it will not extend or continue 
the judgment lien unless made in writ- 
ing so as to be entitled to recordation. 
Code 1932, §§ 5-238, 7-1109.—Platts 
v. Pacific First Federal Savings & 
Loan Ass’n of Tacoma, 111 P.2d 1093. 

Pa.Com.Pl. The Acts of April 4, 
1798, 3 Sm.L. 331, sec. 2, 12 P.S. § 864, 
and March 26, 1827, 9 Sm.L. 303, sec. 
1, as amended by the Act of June 1, 
1887, B.L.;289,.-sec.i1, 12 PiS. '§. ‘868, 
limit the lien of a judgment to five 
years from the date of its entry, as 
against grantees, mortgagees, and in- 
tervening judgment creditors; in or- 
der to continue as a lien beyond the 
five years as against such persons, 
the judgment must be revived by agree- 
ment or by sci. fa. within five years, 
and to effect the revival as against ter- 
re-tenants, if ascertainable by posses- 
sion or from examination of public 
records, the terre-tenant must sign the 
agreement of revival or be named in 
the writ of sci. fai—Klein v. Anderson, 
SID Ss Cu 39 

45 


§ 9 

Pa.Com.Pl. As between the original 
plaintiff and defendant, the lien of a 
judgment against land of defendant is 
not confined to a period of five years 
from the entry of judgment, but con- 
tinues for 20 years after entry.—Klein 
v. Anderson, 39 D. & C. 139. 


§ 947 

Il, Where judgment creditor filed 
memorial of judgment with registrar 
before death of debtor, joint tenant, 
transferee of survivor, was entitled to 
cancellation of judgment (Torrens 
Act).—People’s Trust & Savings Bank 
v. Haas, 160 N.B. 85, 328 Ill. 468. | 

Il.App. Joint tenant’s creditor can, 
by proper action before joint tenant’s 
death, reach interest or title to prop- 
erty held in joint tenancy, but such 
interest cannot be reached after joint 
tenant’s death, since title then has be- 
come vested in the other joint tenant. 
—Spikings v. Ellis, 8 N.H.2d 962, 290 
Ill.App. 585. 

Pa.Com.Pl. Section 8 of the Act of 
April 16, 1849, P.L. 663, 12 P.S. § 872, 
extends the lien of a judgment (whether 
original or a revival), against the land 
of a terre-tenant for a period of five 
years from the recording of the terre- 
tenant’s deed.—Klein vy. Anderson, 39 
D. & C. 139: 


§ 949 

Pa.Com.Pl. When suit igs started 
against a decedent’s estate in compli- 
ance with § 15 of the Act of June 7, 
1917, P.L. 447, 20 P.S. § 521 et seq., 
and indexed so as to continue a lien of 
debts not of record and judgment is 
entered thereon six years and one day 
after the death of the decedent a scire 
facias issued three years after the de- 
livery of judgment is not filed in time 
and the judgment against the real es- 
tate of the decedent in the hands of his 
heirs is invalid.—Curtze v. Ostrow, 22 
Brie 256. 

If the original action is brought 
against the executor the widow and 
heirs must be made parties within five 
years after the period during which ac- 
tion against the personal representa- 
tives must be brought.—Curtze vy. Os- 
trow, 22 Wrie 256. 

he requirements of the Act of 1917, 
20 P.S. § 521 et seq., must be strictly 
complied with. The plaintiff’s claim is 
not entirely destroyed when the lien is 
lost but he may have recourse against 
the personal assets of the estate.— 
Curtze v. Ostrow, 22 Brie 256. 

_Pa.Orph. Section 15 (a) of the Fidu- 
ciaries Act, 20 P.S. § 521, provides a 
means whereby a creditor can keep alive 
the lien of his claim against a de- 
eedent’s real estate beyond the first 
year after death. The effeet of an Or- 
phans’ Court sale and confirmation 
within a year after death is to divest 
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ity. Code 1932, 


release was executed title would be 


accepted by government and proceeds 
would be paid over to assignee with- 
out delay, but government refused to 
accept deed and resorted to condem- 
nation because assignor of judgment 
asserted that cost item had not been 
assigned, the release did not extin- 
guish the assignee’s claim to priority 
and assignee was entitled to receive 
payment from proceeds of land.—uU. 8. 
v. 168.8 Acres of Land, Scotland Coun- 
ty. 35 F.Supp. 724. 

Idaho. Expiration of judgment lien 
does not extinguish the judgment but 
simply terminates the statutory secur- 
§ 7-1109.—Platts v. 
Pacific First Federal Savings & Loan 
Ass’n of Tacoma, 111 P.2d 1093. 

Tex.Civ.App. Where creditor ob- 
tained judgment against landowner and 
the judgment was duly abstracted in 
county in which the land was _ lo- 
eated, and subsequently holder of a 
paving lien on the land brought pro- 
ceeding to foreclose the lien and pur- 
chased the land at the foreclosure sale, 
and later brought action for title and 
possession of the land, disclaimer filed 
in such action by the creditor, under 
which the creditor disclaimed’ any 
“right, title or interest” in or to the 
land, was limited as a matter of law 
to title and to such right and interest 
as might arise from title’or be claimed 
under title and did not put in issue 
the creditor’s lien.—Bankers’ Home 
Building & Loan Ass’n v. Wyatt, 153 


-$.W.2d 216, error granted. 


§ 975 
C.C.A.Ind. A plaintiff suing on Feb- 
ruary 14, 1936, to enforce lien of In- 
diana judgment for personal injury 
sustained on February 19, 1928, was 
not guilty of “laches,’’ where persenal 


_injury action was brought on July 


1, 1928, and delay of two years and 
three months in bringing case to trial 
and of two months in entering judg- 
ment after trial were unexplained and 
therefore not chargeable to plaintiff, 
and delay of two and one-half years 
in deciding appeal to Indiana Appel- 
Jate Court and of one year in acting 
on appeal to Indiana Supreme Court 
were not chargeable to plaintiff inas- 
much as plaintiff was the appellee in 
such appeals.—Mills v. Smith, 113 F.2d 
ck Shien denied Smith v. Mills, 61 


N.C. In action to. enforce lien of 
judgment on land, allegations in an- 
swer that judgment was void for want 


-of service of summons or other process 


on, or notice to, one defendant, who 
was minor at time of suit in which 
judgment was rendered, must be held 
to constitute defense, in absence of any 
facts negativing conclusion asserted.— 
ponras vy. Cleve, 10 S.E.2d 911, 281 N.C. 

The principle that judgment based on 
apparent service of process by proper 
officer may not be collaterally im- 
peached because officer’s return is 
deemed prima facie sufficient evidence 
of service and that correct procedure to 
rebut such presumption and _ assert 
failure of service is by motion in the 
cause is not available to plaintiffs on 
demurrer to answer in action to en- 
force lien of judgment on land, as such 
plaintiffs must call to their aid facts 
not appearing in answer in order to 
sustain demurrer. C.S. §§ 517, 921.— 
aoe ae y. Cleve, 10 S.H.2d 911, 281 N.C. 

In action to enforce lien of judgment 
on land, wherein answer alleged that 
judgment was void for want of service 
of summons on, or notice to, one de- 
fendant, who was a minor at time of 
action in which judgment was ren- 
dered, fact that summons in original 
action showed proper service may be 
shown in evidence or set up by further 
pleading of plaintiffs, but not by de 
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between pleadings in 
where judgment was 
terms of judgment that was rendered 
thereon was error, where pleadings in 
original suit could not be found either 
in transcript or statement of facts in 
action to foreclose lien,-and were not 
before trial court. Vernon’s Ann.Civ. 
St. art. 5449—John F. Grant Lumber 
Co. v. Hunnicutt, 143 S.W.2d 976. 
Va. The statute providing for en- 
forcement of judgment lien in equity 
applies to a suit in equity brought to 
subject land of a living debtor to lien 
of a judgment thereon, and has no ap- 
plication to suit in equity to subject 
lands of a decedent to payment of 
his debts. Code 1919, § 6472.—Morri- 


- son v. Morrison, 14 §8.H.2d 322, 177 Va. 


417. 
§ 980 ; 

N.J.Sup. A son’s purchase of judg- 
ment against his father is not ipso 
facto fraudulent.—Bell v. Kates, 18 A. 
2d 556, 126° N.J:L: 90. 

A son, purchasing and taking assign- 
ment of judgment against his father 
and order for execution against father’s 
wages in son’s true name, and inform- 
ing father’s prior judgment creditor of 
full circumstances and details of pur- 
chase, which was made without father’s 
knowledge, is entitled to whatever gain 
he reaped from bargain as against con- 
tention that he was not “bona fide 
purchaser” because of constructive 
fraud arising from relationship of 
father and son.—Bell v. Kates, 18 A.2d 
556, 126 N.J.L. 90. : 

§ 981 

Mo.App. Until notice is given to 4 
judgment debtor, a perfect and inde- 
feasible title to such judgment does 
not vest in the assignee of the judg- 
Bee ere v. Withers, 148 S.W. 
2d A 

Pa.Com.Pl. The sum in the hands 
of the prothonotary, representing sal- 
ary accruing to defendant subsequent 
to the period for which the judgment 
for back salary was recovered, was not 
included. in the assigned judgment, 
nor was it subject to attachment. 
was not a part of the judgment cre- 
ated by the litigation and was award- 
ed to defendant.—Allegheny County v. 
Simon, 89 P.L.J. 131. 

§ 986 

N.J.Sup. A bona fide purchaser of 
judgment stands in judgment creditor’s 
shoes and is entitled to his bargain.— 
Bell v, Kates, 18 A.2d 556, 126 N.J.L. 


90. 
Pa.Com.Pl. Where the record showed 
that “the assignment of a judgment 


was intended only as additional se- 
curity for the debt dua,’ and that it 
was accepted by the creditor as such, 
there was in fact but a partial assign- 
ment, and gave to the trust company 
only a qualified interest in the fund 
in question, even though the assign- 
ment on its face was absolute and the 
assent of the county thereto would be 
necessary.—Allegheny County v. Si- 
mon, 89) Pld. 131. 

Had there been an assignment of the 
entire sum, notice to the city, which 
held a judgment against the defendant, 
would have been sufficient to charge 
the city therewith; but where the 
assignment was only of a part of the 
fund more than notice was required, 
the assent of the city must be averred 
and shown to entitle it to share in the 
distribution—Allegheny County v. Si- 
mon, 89 P.L.J. 131 

§ 989 

RI. Where printing firm executed 
acknowledgment of indebtedness to 
corporation’s judgment creditor, which 
allegedly ‘“‘represented and evidenced” 
corporation’s judgment indebtedness, 
judgment creditor’s assignment of such 
instrument to his wife and _ wife’s 
similar assignment thereof to son did 
not carry with it the corporation’s 
judgment indebtedness or right to col- 
leet such indebtedness from estate of 


me by ee ep ak Ae i 
corporation’s sole stockholder, 


in 
11, withstanding alleged intent wit 


of Providence, 19 A.2d 31 


_nized. 
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assignments were made.—AlNen v, 
tional Bank of Nae cree Trust 
§ 991 r 4 pre 5 
IiL.App.. An assignee of judgments 
could maintain action to enforce pay- 
ment of the judgments for benefit of 
the owner who was not a party to the 
action. Smith-Hurd Stats. ¢. 110, § 
146.—_Johnson v. Watson, 33 N.H.2d 
130, 309 IllApp. 440. } 
N.J.Sup. The right to any remed} 
which assignor of judgment had as_ 
creditor passed to assignee.—Bell y. | 
Kates, 18 A.2d 556, 126 N.J.L. 90. 
993 


§ 
La. Where notice of written assign: 
ment of judgment was given to ud 
ment debtors by one of assignee’s at- 7 
torneys by a telephone message prior 
to seizure of judgment pursuant to a 
writ of fieri facies obtained by state 
against assignor for nonpayment 0 
corporate franchise taxes, the seizure — 
came too late to affect assignee’s prole few: 
erty rights in judgment, notwithstand-— 
ing that assignee had not recorded as- 
signment or had it judicially reco ws 
Rey.Civ.Code, arts. 2642-2646; — ; 
Act No. 8 of 1932, § 8, as amended if 
Act No. 18 of 1934,—Folse v. Da i 
So.2d 6, 197 La, 511. ‘ 
_ § 998 cia Sh 
Ill.App. Assignment of a judgment — 
against a bank gave to assignee a rig 
of action against stockholder to entonae 
constitutional and statutory liability, 
since assignee of an assignable judg 
ment takes judgment and incidenta 
rights and remedies which existed 
time of assignment. Smith-Hurd Stat; 
ec. 16%, § 6.—Hagle Indemnity Co. y. 
Haaker, 33 N.EH.2d 154, 309 IllApp 


406. 
N.Y¥.Sup. In action to recover damag 
defendant’s wrongful executi 


es for 
of a satisfaction of judgment which ha 
previously been assigned to plaintiff 
evidence warranted finding that plain- 
tiff had paid for the assignment 
Hochberg v. Montrose Investment 
Loan Corporation, 23 N.Y.S.2d 387. 


Pa.Com.PIl. - assignee iS 
the judgment to give notice thereo 
was entitled to priority in the p: 
ment of its claim.—Allegheny Coun 
Ve “Simon; /892P Eide s 8 ke y ae 


§ 1004 : 

Ga. Although decrees in equity 
payment of money become dormant 
like judgments at law, when not en 
forced as required by statute relating 
to enforcement of judgments at law, 
such rule does not apply to a decree 
which is not a judgment for a sum 0 
money. Code 19383, §§ 37-1211, 110- 
1001.—Brown v. Parks, 9 S.H.2d 89! 
190 Ga. 540. a Me i 

Ga. Where decree in equity case is 
for payment of money and not for 
covery of specific property or for p 
formance of some act or duty, dorman 
cy statutes are applicable, even though 
decreé for collection of unliquidated 
claim in amount determined by decree 
may be in rem to the extent that de- 
cree creates and establishes a special 
lien against particular property where 
no such lien previously existed. Code 
1933, §§ 37-1211, 110-1001 et seq— 
Collier v. Bank of Tupelo, 10 S.H.2d 
62, 190 Ga. 598. ‘ 

A judgment in rem, entered for pur- — 
pose of enforcing pre-existing lien, 
does not become dormant under dor- 
mancy statutes, which relate only to 
liens created by judgment. Code 1933, 
§§ 37-1211, 110-1001 et seq.—Collier v. 
ate of Tupelo, 10 8.H.2d 62, 190 Ga. 
598. 

A judgment in favor of plaintiff in 
fieri facias in partition proceeding de- 
ereeing that plaintiff recover from her 
ecotenant, the defendant in fieri facias, 
a specific sum constituting a special 
lien on defendant’s share of property, 
was a recognition for purpose of en- 
forcement of pre-existing lien in plain- 
tiff's favor for advances made for 
taxes, including paving assessments, 
and did not create a theretofore non- 
existent lien such as would become 


 ILApp. 333. 


9 8773, 5532.—Gartin v. Furgeson, 
~ §.W.2d 1114. 


_ execution. 


§ 1004 


subject to dormancy judgment stat- 
utes. Code 1933, §§ 37-1211, 110-1001 
et seq.—Collier v. Bank of Tupelo, 10 
§$.H.2d 62, 190 Ga. 598. 

Where lien has been recognized, de- 
clared, and set up by judgment for 
purpose of enforcement before bar of 
lien itself by statute of limitations, 
the fact that period of limitations of 
original lien forming basis of decree 
may have thereafter expired will not 
operate to render dormant the Jjudg- 
ment setting up the lien.—Collier v. 
a of Tupelo, 10 8.H.2d 62, 190 Ga. 
Iil.App. Where plaintiff within sev- 
en years from date of rendition of 
judgment in his favor instituted garn- 
ishment proceeding, but before service 
of the writ, his judgment became dor- 
mant by the expiration of seven years, 
so that nod execution could issue there- 
on, and plaintiff made no effort to re- 
vive his judgment as permitted by stat- 
ute, there was no valid “judgment” on 
which garnishment proceedings could 
be maintained, and the mere commence-~- 
ment of the garnishment proceedings 
within the seven-year period did not 
toll the statute. Smith-Hurd Stats. c. 


* 62, § 1 et seq, c. 77 § 6c. 8 


3, § 25.— 

Ring vy. Palmer, 32 N.H.2d 956, 309 
: OS. : 

Tex.Civ.App. If judgment creditor 

had secured issuance of an alias writ 


within ten years after issuance and re- 
turn of first execution, the running of 


statute of limitations would have been 


thereby interrupted and judgment pre- 
vented from becoming barred for a pe- 
riod of ten years from issuance of the 
alias writ. Vernon’s Ann.Civ.St. evi 


A judgment is barred by statute of 


limitation after ten years have expired 


from date that the last execution there- 
‘on was issued, and period of dormancy 


has no effect on fixing date when stat- 


ute begins to run. Vernon’s Ann.Civ. 
St. arts. 3773, 5532.—Gartin v. Furge- 
son, 144 S.W.2d 1114. 


Tex.Civ.App. Evidence disclosing 


that on June 11, 1927, an execution 
was issued on judgment and was re- 


turned unexecuted, that an execution 
was issued in January, 1934, and was 
sent to sheriff but not disclosing how 
it was sent, by whom it was sent or 
whether it was received by sheriff, nor 
whether the sheriff made his return of 


it, established that the judgment was 


dormant at time of issuance of execu- 
tion on October 10, 1939, and that the 


judgment would not support an execu- 


tion and authorized injunction against 
‘seizure and sale of property thereun- 
der. Vernon’s Ann.Civ.St. arts. 37738, 
owe vy. Stanford, 147 S.W.2d 


A judgment is barred after 10 years 
have expired from the date of the last 
Vernon’s ‘Ann.Civ.St. arts. 
3773, 5532.—Cotten v. Stanford, 147 S. 
W.2d 930. 

§ 1006 


Ga.App. The entry of levy on an 
execution within seven years from the 
timely entry of the execution on the 
general execution docket of the county 
in which the judgment was rendered 
would not suffice to keep the judg- 
ment alive, and for such an entry to 
be effective to prevent dormancy, it 
was required to be entered on the 
general execution docket within seven 
years from the time of the previous 
effective entry on such docket. Code 
§ 110-1001.—Bryant v. Freeman, 16 8, 
H.2d 113. 


§ 1008 
Pa.Com.Pl. A writ of fi. fa. for the 
collection of such judgment may be is- 
sued within five years from its entry 
without first issuing a writ of scire 
facias quare executionem non to revive 
the same.—Lukac y, Morris, 7 Sch.Reg. 


241. 
§ 1012 

Ohio App. A _ special statutory pro- 
eeeding to revive a dormant judgment 
could be maintained in the name of 
the original plaintiff, notwithstanding 
that corporate functions of such plain- 
tiff had meantime lapsed, because re- 
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vivor of judgment in name of defunct 
corporation would not prejudice judg- 
ment debtor. Gen.Code, §§ 11403, 
11404, 11645.—Foster Screen Co. v. 
Brigel, 31 N.H.2d 699. : 
§ 1014 
Neb. Where decree for separate 
maintenance was final so far as Ne- 
braska courts were concerned, and had 
become a “lien’? under statute, decree 
could be revived against the repre- 
sentatives of deceased husband against 
whom decree was entered, and execu- 
tion could be properly issued and 
levied thereon’ after such_ revival. 
Comp.St.1929, § 42-319.—Anglim y. An- 
glim, 299 N.W. 346. 


§ 1022 

Ga.App. The statute providing that 
if defendant, in certain cases, removes 
from the state, the time of his absence 
from state shall not be counted in his 
favor relates to causes of action where 
personal service or its legal substitute 
is required in bringing actions, and 
the statute has no reference to, nor 
does it repeal, provisions of statute in 
respect to dormant judgments. Code 
1933, §§ 3-805, 110-1001.—Crawford v. 
Boyd, 10 S.H.2d 144, 62 Ga.App. 885. 

Mo.App. Where petition for writ of 
scire facias to revive judgment was 
filed, and court order directing that 
writ issue was obtained, within the 
ten-year period of limitations, the right 
to revival of judgment was not barred 
merely because of clerk’s failure to is- 
Sue the writ within the ten-year period. 
Mo.St.Ann, §§ 724, 1106, pp. 940, 1401. 
SEH, of St. Louis v. Miller, 145 S.W. 


Tex.Civ.App. A judgment creditor’s 
suit to revive judgment was barred by 
ten-year statute of limitations in view 
of judgment creditor’s failure: to have 
an alias execution issued within ten 
years from date when execution was 
first issued, and failure to institute a 
suit within that time to revive the 


judgment. Vernon’s Ann.Civ.St. arts. 
37738, 5532.—Gartin v. Furgeson, 144 
S.W.2d 1114. 


Tex.Civ.App. The term “issue” with- 
in statute providing that if no execu- 
tion is issued within 10 years after 
rendition of a judgment the judgment 
shall become dormant and no execution 
shall issue thereon unless such judg- 
ment is revived and in statute regard- 
ing revival of judgments, means more 
than the mere clerical preparation and 
attestation of the writ and requires 
that it should be delivered to an offi- 
cer for enforcement. Vernon’s Ann. 
Civ.St., arts. 3773, 5532.—Cotten ~-v. 
Stanford, 147 S.W.2d 930. 


Wa. Under statute providing that 
the period of one year from the death 
of any party shall be excluded from 
computation of time within which it 
is necessary to commence any proceed- 
ing to preserve or prevent the loss of 
any right or remedy, the period of one 
year from the death of a party should 
not be excluded in computing the time 
within which a judgment may be en- 
forced. Code 1919, §§ 5809, 6477.— 
Barley v. Duncan, 13 §.H.2d 294. 


Wa. In absence of a provision in 
statutes prescribing limitation period 
for enforcement of judgments exclud- 
ing from computation of time one 
year from death of any party, the 
period of one year from death of any 
party should not be excluded under 
statute providing for exclusion of that 
period from computation of time with- 
in which it is necessary to commence 
any proceeding to preserve or prevent 
the loss of any right or remedy, since 
an exception to limitation period for 
enforcement of judgments must be 
found in the statutes themselves and 
cognate sections. Code 1919, §§ 5809, 
6477, 6478.—Barley v. Duncan, 13 S.H. 


2d 298. 
§ 1024 

Ohio App. A _ special proceeding to 
revive a dormant judgment, instituted 
under statute authorizing such pro- 
ceedings, was not such a “new action” 
that right to maintain such proceeding 
would be affected by fact that func- 
tions of judgment creditor as a cor- 
poration had meantime lapsed. Gen. 
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Code, 5 11403, 


11404, 11645.—Foster 4 
Screen Co. v. Brigel, 31 N.H.2d 699. 
A special proceeding to revive 
dormant judgment, instituted under 
statute authorizing such proceedings, , 
would not be affected by assignment 
of or liens upon the original judg- 
ment, because such matters may be 
adjusted and interests of judgment 
debtor fully protected in proper sup- 
plemental proceedings affecting satis- 
faction of the judgment. Gen.Code, §§ 
11403, 11404, 11645.—Foster Screen 
Co. v. Brigel, 31 N.E.2d 699. 

§ 1029 

Ill.App. Under the procedure of re- 
viving a judgment by the old writ of 
scire facias, it is necessary to have the 
writ issued to the defendant so that 
the defendant can file an answer there- 
to.—First Nat. Bank of Chicago _v. 
Craig, 31 N.E.2d 810, 308 Ill.App. 377. 

Where assignee of judgment elected 
to revive judgment by the old writ of 
scire facias, rather than by procedure 
provided by section of the Practice 
Act providing that it shall not be nec- 
essary to use a writ of scire facias, 
but any relief which heretofore might 
have been obtained by scire facias may 
be had by employing an ordinary civil . 
action at law, the assignee of the judg- 
ment was required to follow strictly 
that procedure required for an old 
writ of scire facias, and was required 
to have a writ of scire facias issued to 
the judgment debtor, and, where as- 
signee failed to have the writ so issued, 
judgment in favor of assignee was a 
nullity. Smith-Hurd Stats. €. 110, § 
179.—First. Nat. Bank of Chicago v. 
Craig, 31 N.B.2d 810, 308 Ill.App. 377. 

Mo.App. The filing of a petition for 
writ of scire facias to revive a judg- 
ment, though proper, is unnecessary, 
and the writ may be applied for by 
petition, motion or precipe. Mo.St. 
Ann. § 1106, p. 1401.—City of St. Louis 
v. Miller, 145 S.W.2d 504. 

An application for writ of scire 
facias, whether in form of petition, mo- 
tion, or przcipe, does not initiate an 
original suit, but does initiate the pro- 
ceeding for revival of judgment, where- 
as the writ serves the function of a 
pleading. Mo.St.Ann. § 1106, p. 1401. 
Sens of St. Louis v. Miller, 145 S.w. 


Pa.Com.Pl. Under the Act of June 
12,1931, P.U; 506, 12°P‘S. §.876,):the 
lien of a scire facias to revive a judg- 
ment is effective as of the date when 
it was _ issued, provided it is properly 
indexed in the judgment docket, so 
that where this is done the scire 
facias creates a_ lien on property ac- 
quired by defendant after the entry of 
the original Judgment, even though re- 
conveyed by him after the issuance of 
the writ of scire facias but before en- 
try of judgment thereon.—Calhoon vy. 
Newlon, 40 D. & C. 123. ; 


A writ of scire facias to join a 
terre-tenant is properly issued, not 
upon the original judgment but upon 
a previous revival thereof against de- 
fendants only, where, the ‘real estate 
having been acquired by the original 
defendants between the time of the 
original judgment and the time of the 
revival, the original judgment was 
not a lien thereon.—Calhoon y. New- 
lon, 40 D. & C. 123. ‘ 


Pa.Com.Pl. A judgment on the rec- 
ord is to all intents valid on its face 
and the only defense that could be 
urged against a sci. fa. to revive 
would be defense arising after entry 
of judgment.—Kasperunas y. Kasper, 
34 Luz.L.Reg.Rep. 303. 

Where defendants wish to test va- 
lidity of judgment entered upon former 
scire facias, they should do so on pe- 
tition to open and staying the writ 
meantime.—Kasperunas vy, asper, 34 
Luz.L.Reg.Rep. 303. 

Pa.Com.Pl. Scire facias opposed by 
receiver of defendant company, alleg- 
ing that mortgage was not executed 
pursuant to proper corporate action; 
that no consideration for mortgage 
passed to mortgagor; denial of the 
particular sum due, and that mort- 
age obligation is invalid—Sun Coal 

0. v. New Upper Lehigh Coal Co., 34 


oration 
v. New Up 


make such defense.—Bell v. Klein, 35 

Luz.L.Reg.Rep.:72. oo 
Defendant’s discharge would have 

been proper ground for opening orig- 


-inal judgment, but not basis for enter- 


ing the later judgment entered upon 
sci. fa. 
vive judgment is denial of its existence, 
or proof of subsequent satisfaction or 


-discharge.—Bell v. Klein, 35 Luz.L.Reg. 


Rep. 72. 

Pa.Com.Pl. On a _ scire facias sur 
judgment no defense is available unless 
it arose subsequently to the entry of 
the judgment, and the writ will not be 
stricken from the record because the 
judgment, more than twenty years old, 
and revived several times, was without 
consideration,—Krzykwa vy. Krzykwa, 
15 Northumb.L.J, 117. 

Section 2, Rule 27 of the Rules of 
Court, which provides that if a warrant 
of attorney or written power to enter a 
judgment on an instrument under seal 
be above twenty years old, a rule to 
show cause must be served before entry 
of the judgment, has no application to 
a writ of scire facias originally en- 
tered by virtue of a warrant of at- 
torney.—Krzykwa  v. Krzykwa, 15 
Northumb.L.J, 117. 

Pa.Com.Pl. The issuance of a scire 
faciags to keep a judgment alive can- 
not be dispensed with, even by the 
eourt, though a petition to open the 
judgment upon which it issued is filed. 
eee y. Caruthers’ Estate, 23 West. 
138. 

The court must enter judgment on a 
seire facias where an answer has 
been filed when there is a petition to 
open the original judgment before the 
court which is still undecided.—_Brooks 
vy. Caruthers’ Estate, 23 West. 138. 

1033 

Pa.Super. Statement of payee bank’s 
cashier that bank would have to have 
judgment entered by confession on 
judgment note revived to keep bank 
yecords straight was no evidence of 
fraud vitiating maker’s consent to re- 
vival of judgment five years after 
entry thereof.—Keystone Nat. Bank of 
Manheim, now to Use of Balmer y. 
Deamer, 18 A.2d 540. 

Pa.Com.Pl. The lien of a judgment 
against property of a terre-tenant may 
be continued by a sci. fa. naming the 
terre-tenant issued within five years 
after the recording of the terre-tenant’s 
deed, even though issued more than five 

ears from the date of entry of the 
judgment.—Klein vy. Anderson, 39 D. & 
C2139. 


Pa.Com.Pl. Where the precipe for a 
writ of sci. fa. directs revival of ‘‘the 
above judgment”, and the caption gives 
a term and number as of which no 
judgment had in fact been entered, but 
the writ issued upon the precipe cor- 
rectly recites the term and number of 
the original judgment, there is a vari- 
ance so material as to invalidate the 
writ.—Klein v. Anderson, 39 D. & C. 
139. 

Pa.Com.P1. Under Act 1836, P.L. 729, 
39 P.S. § 241 et seq., and 1887, P.L. 
132, 12 P.S. § 2094, writ of execution 
long after lien of judgment has expired 
is invalid, unless scire facias to revive 
the judgment issues ‘‘at the same time 
execution is issued.”—WHizerman vy. Mar- 
kowski, 34 Luz.L.Reg.Rep. 217. 

§ 1038 

Pa.Com.P1. Where the copy of a writ 
of sci. fa. to revive a judgment served 
upon a terre-tenant does not bear his 
name as such, although he was named 
as terre-tenant in the original writ, 
the service upon him is defective be- 
eause of the failure to comply with the 
requirement of the Act of July 9, 1901, 
P.L. 614, 12 P.S. § 291 et seq., that a 
true copy of the writ be served upon 


the terre-tenant, and a judgment en- 


Only defense to sci. fa. to re-. 


ereon ae 
Anderson, 39 
es ro Y 1047 Md 
Pa.Super. In scire facias proceeding 
instituted in 1939 to revive and con- 
tinue the lien of a judgment entered 
against defendant in 1909, where plain- 
tiff testified that he had a conference 
with defendant in 1938 and that de- 
fendant stated that he could not pay 
the judgment, and that the judgment 
was outlawed, and defendant and wife 
testified that the debt was paid or set- 
tled in June, 1921, the evidence was 
sufficient for jury and supported _ver- 
dict for the plaintiff—Brady v. Tarr, 
21 A.2d 131, 145 Pa.Super. 316. 
§ 1049 

_ Pa.Super. On petition to open a 
judgment, the only issues to be con- 
sidered are those raised by the peti- 
tion and answer, and the court grants 
relief only on the grounds embraced 
therein.—Keystone Nat. Bank of Man- 
heim, now to Use of Balmer vy. Deam- 
er, 18 A.2d 540. 

Pa.Com.Pi. A use plaintiff filed a 
praecipe to revive a judgment which 


had originally been entered on a bond 
accompanying a mortgage; the real 
debt had originally been $6500; the 


judgment had been entered for the 
penal sum of $13,000. An affidavit of 
defense set forth that the mortgaged 
real estate had been sold to the mort- 
gagee, at a sheriff sale, for $823.51, on 
a fi. fa. issued on the original judg- 
ment; and that although the praecipe 
for the sci. fa. sought the revival of 
the judgment for $11,876.49, it did not 
set forth any credit. The defendant al- 
so averred that since the mortgagee 
purchased the property at a_sheriff’s 
sale, the mortgagee has received full 
value, and is not entitled to a revival 
of the judgment. The plaintiff filed a 
reply averring that the $11,876.49 rep- 
resents the original amount of the 
judgment of $13,000, less a payment 
on account of principal of $300, and a 
eredit for the price procured in the 
sheriff's sale of the mortgaged prem- 
ises of $823.51. Held, that judgment 
shall be entered for the plaintiff for 
$6500, less the credits of $300 and 
$823.51, or a balance of $5376.49.—Com- 
monwealth Trust Co. of Harrisburg, 
now to Uso of Baker v. MacDonald, 51 
Dauph. 22. 

The doctrine that the scire facias is 
quod recuperet, viz. that the plaintiff 
recovers, and not merely an award of 
execution, has not been changed and is 
still in force,—Commonwealth Trust 
Co. of Harrisburg now to Use of Baker 
v. MacDonald, 51 Dauph. 22. 

The function of the penalty clause in 
a bond accompanying a mortgage or 
otherwise, was to protect the plaintiff 
in unpaid interest, taxes, and all other 
defaults he has sustained, and was 
formerly made in double the amount of 
the debt. But the law of scire facias 
has dispensed with that; it performs 
similar functions; it embraces the 
principal sum (meaning the debt) of 
the original judgment, interest that 
has accrued thereon to the time of the 
judgment sur scire facias, and the en- 
tire amount for which judgment is to 
be rendered will bear interest in futuro. 
It, therefore, appears that the judgment 
taken in the writ of scire facias should 
be for the debt, accumulated interest 
less credits of payments on account of 
principal and interest and interest on 
the judgment in futuro, taxes or other 
damage.—Commonwealth Trust Co. of 
Harrisburg now to Use of Baker v. 
MacDonald, 51 Dauph. 22. 

Pa.Com.Pl. Where a purchaser ac- 
cepts a conveyance of reai estate from 
the surety on a bond accompanying the 
mortgage to a Building and Loan Asso- 
ciation, which bond had been previously 
reduced to judgment and revived and 
judgment taken on the scire facias, in a 
defense as against the terre tenant 
held, that the terre tenant had no 
standing in the petition to open a judg- 
ment, as, he should have offered any 
defense which he may have had in an 
answer to the scire facias.—Greensbur 
Building & Loan Ass’n vy. Dell, 
West. 299. 


CoE a MD Pee gsi E 
 Pa.Com.Pl. A scire facias : i 

Judgment against the estate of a de- 

cedent does not create a new lien dat- — 


yk 


7 


ing from the judgment thereon, but a 


inal judgment.—Brooks vy. 
Estate, 23 West. Le 


57 
Ga.App. Where the amount of a 


judgment or decree is payable to one 
person for the use and benefit of an- 


other person, and it appears that the 
beneficiary has received that which was 


due him thereunder, the law will not 


require the person paying the money — 
to the real beneficiary to answer to. 
the nominal party therefor—Dyal v. 

7 


Dyal, 16 S.H.2d 53. 
Mo. 
his right to a proper satisfaction 


todia legis and 


sibility of determining the rights o 


interested parties in and to the funds. — 
W.2d 


. An order for payment of mon- 


—Bucknam v. Bucknam, 151 S. 
1097. ; 


payment, as lessee had right to de 

lease from cancellation on such groun 

and at same time tender royalty pay- 

ment into court as mere stakeholder. 

12 Okl.St.Ann. § 27.—Blake v. Cuneo, 

111 P.2d 485. : 
8 1059 - 


La.App. Evidence 
ship between judgment creditor and 
judgment debtor was 


judgment.—Reinecke v. Pelham, 199 
So. 521. 


An agreement under which judgment 
creditor accepted sum of $100 in full 


continuation of the vitality of the orig- 
Caruthers’ 


4 


wi uh 


A judgment debtor may protect > 
ofc 
record by placing the money in cus- | 

shift from himself 
to the law and the court the respon- — 


showing friend- 


insufficient to 
establish exercise of undue influence 
inducing judgment creditor to execute 
document under which he accepted — 
sum of $100 in full payment of $1,500 


payment of $1,500 judgment, although i ” 


not technically a ‘compromise’, 


force collection. Civ.Code, arts. 1829, 
3071, 3082.—Reinecke v. Pelham, 199 
So. 521. a 

The statutes providing in effect that 


an agreement to compromise, sell, or 
cancel a final judgment for less than 
amount thereof should be void if par-— 
ties were unaware that judgment had 
become final did not invalidate agree- 
judgment creditor 


ment under which 
accepted sum of $100 in full payment 
of $1,500 judgment, where both parties 
knew that judgment was final, 
Code, arts. 1823, 1829, 3082.—Reinecke 
v. Pelham, 199 So. 521. 

Pa.Super. 
judgment by confession on a judgment 


note, maker was bound by note and by © 


judgment to bank and not to a dece- 
dent who allegedly agreed with maker 


to pay note at bank, and if decedent — 
did not carry out his agreement by 


paying note at bank, maker, in absence 


of an agreement by bank to look for — 


payment to decedent instead of to 
maker, could not assert against bank’s 
assignee that he had paid the note.— 
Keystone Nat. Bank of Manheim, now 
re of Balmer, v. Deamer, 18 A.2d 
540. rf 


§ 1062 

C.0.A.Okl. A person injured by a 
joint tort may proceed against the 
wrongdoers either jointly or severally 
and may recover a judgment or judg- 
ments against all, but can have but 
one satisfaction for the joint wrong, 
which constitutes a single cause of ac- 
tion.—Eberle v. Sinclair Prairie Oil Co., 
120 F.2d 746, an oes 35 F.Supp. 296. 


1063 
N.C. Where one of three judgment 


was 
binding upon judgment creditor, where | 
debtor could not pay judgment in full — 


and creditor appeared unable to en- 


‘ 


4 
ANG 


aay 


Civiet 


Where payee bank entered “ 


’ 


§ 1069 


debtors who were all primarily and 
equally liable, jointly and severally, on 
judgment for $3,250, paid the judg- 
ment creditor $225 in full for the judg- 
. ment, and judgment was assigned to 
‘trustee, judgment was a lien on interest 
of second judgment debtor who was 
tenant in common of certain land, and 
share of second debtor in proceeds of 
sale of such land should be paid to 
i first judgment creditor to extent of 
_ $75, or one-third of amount paid in full 
for the judgment. Code 1939, §§ 614, 


__ 618.—Seales v. Scales, 11 S.H.2d 569, 
218 N.C. 553. 
§ 1069 
Ho, N.Y.Sup. City of New York and its 
Officers could not waive the provisions 


it 
. 
¥ 
5: 
oh 


of statute that a final judgment direct- 
ing payment of a sum of money is pre- 
sumed to be paid and satisfied after 
the expiration of 20 years from time 
when the party recovering it was first 
entitled to mandate to enforce it. Civil 
Practice Act, § 44; General City Law, 
§ 20, subd. 5.—Application of Long 
: Co., 22 N.Y.S.2d 706, 174 


N.Y.Sup. Where 


f payments 
- made under garnishee execution out of 
pad funds belonging to the debtor on ac- 
F count of creditor’s judgment, statutory 
My: Re presumption of payment of judgment 
by the expiration of 20 years was not 
applicable. Civil Practice Act, § 44.— 
Moran Towing & Transp. Co. vy. Flem- 
ing, 25 N.Y.S.2d 41. 
af Under statute providing that pre- 
sumption of payment of judgment is 
conclusive except as against a person 
who within 20 years from the time 
- when first entitled to enforce it makes 
a payment or acknowledges indebted- 
ness, exception is not limited to debt- 
ors who make a voluntary payment 
put includes debtors making payments 
on judgment by virtue of garnishment. 
Civil Praetice Act, § 44.—Moran Tow- 
Bh Bet Transp. Co. v. Fleming, 25 N.Y.S. 


_-N.Y.Sur. The filing of proof of 
claim by judgment creditor .with the 
debtor’s. administratrix did not stay 
the running of the statute providing 
¢ that final judgment is presumed to be 
paid after the expiration of 20 years. 
_ Ciyil Practice Act, § 44.—In re Ballen- 
_ gweig’s Wstate, 22 N.Y.S.2d 541, 174 
‘Mise. 1109. 
N.Y.Sur. Satisfaction of a judgment 
in an action in rem may not be pre- 
- sumed merely by reason of lapse of 
time following entry of judgment.— 
In re Van Nostrand’s Will, 29 N.Y.S. 
_ 2d 857, 177 Misc. 1. 
_ A so-called judgment in proceedings 
-eommenced by surviving trustees to 
compel an accounting by a_ deceased 
 trustee’s administratrix for deceased’s 
~ acts and for a construction of a will 
was not a “judgment” within con- 
templation of statute respecting when 
the satisfaction of a judgment is pre- 
sumed, and the statute was not ap- 
~~ plicable to judgment. Civil Practice 
Act, § 44.—In re Van Nostrand’s Will, 
oo. 29 N.Y-S'2d 857, 177, Mise. :1. 
Pa.Super. A presumption of pay- 
ment had arisen when judgment was 
more than 20 years old.—Brady v. 
' Tarr, 21 A.2d 131, 145 Pa.Super. 316. 
: Presumption of payment arising 
from fact that judgment was more 
as 3 than 20 years old does not bar the 
debt as does the statute of limitations, 
but it is merely a rule of evidence af- 
_ fecting the burden of proof.—Brady v. 
_ Warr, 21 A.2d 131, 145 Pa.Super. 316. 


§ 1070 

Mo.App. Orders. allowing certain 
amounts as fees of attorneys who rep- 
resented trustees in suit for authoriza- 
tion for sale of trust property, and 
ordering that such amounts be paid 
from proceeds of sale, were “orders for 
the payment of money” so that, under 
ten-year limitation on collection of 
judgments, presumption of payment 
arose where attorneys did not revive 
orders within ten years after their ren- 
dition. Rey.St.1939, § 1038, Mo.St.Ann, 
§ 886, p. 1168—Hedges v. McKittrick, 

f 153 S.W.2d 790. 


§ 1071 
Within period of 20 years 


were 


bo) 
roy 


| Pa.Super. 


after recovery of judgment the bur- 


den of LEN a 2 payment is on the debt- 
or after which period the burden rests 
on the ereditor.—Brady v. Tarr, 21 A 
2d 131, 145 Pa.Super. 316. 

§ 1073 


Pa.Super. In scire facias proceeding 
to revive and continue the lien of a 
judgment, the issuance of prior writ 
of scire facias to revive judgment was 
a circumstance to be considered with 
other evidence in rebutting presump- 
tion of payment arising from fact that 
judgment was more than 20 years old. 
—Brady v. Tarr, 21 A.2d 131, 145 Pa. 


Super. 316. 
§ 1074 


Ky. Evidence supported finding that 
notes and mortgage executed by plain- 
tiffs to bank in 1935 were in full satis- 
faction of plaintiffs’ indebtedness to 
bank, including judgment recovered by 
bank in 1930, as against contention 
that the 1930 judgment was not in- 
tended to be satisfied.—First Nat. Bank 
of Jackson vy. Reynolds, 143 S.W.2d 
721, 283 Ky. 837. 


§ 1080 

R.I. Where printing firm executed 
acknowledgment of indebtedness. to 
corporation’s judgment creditor, which 
allegedly “represented and evidenced” 
the judgment debt, and the only con- 
sideration for such acknowledgment 
must have been release of the corpora- 
tion and of its sole stockholder’s es- 
tate from such debt, assignees of the 
acknowledgment of indebtedness could 
not recover from sole stockholder’s es- 
tate—Allen vy. National Bank of Com- 
merce & Trust Co. of Providence, 19 
A.2d 311. 


§ 1084 
D.C.Pa. Generally, a plaintiff or li- 
belant should not be permitted to col- 
lect a judgment in his favor leaving 
unpaid a judgment against him.—Tay- 


Bes v. Calmar §S. S. Co., 35 F.Supp. 
Mass. Fact that form of claim filed 


as set-off changed into judgment dur- 
ing pendency of action did not prevent 
set-off.—Gill v. Richmond Co-op. Ass’n, 
34 N.H.2d 509, 309 Mass. 73. 

Tex.Civ.App. A | judgment debtor 
cannot without intervention of the 
court offset the judgment of his credi- 
tor with a judgment in debtor’s favor 
against the creditor, such intervention 
being necessary in order that there 
may be an adjudication of question of 
mutual liability and other equitable 
rights involved._Harris v. Ware, 144 
S.W.2d 647. 


§ 1090 

D.C.Pa. Shipowner was not entitled 
to set off its judgment for costs allowed 
on appeal to Supreme Court against 
seaman’s judgment for cure and main- 
tenance.—Taylor v. Calmar §S. S. Co., 
35 E.Supp. 335. 

Tex.Civ.App. Where judgment for 
plaintiff was reversed in part and af- 
firmed in part, and plaintiff was ad- 
judged to pay costs of appeal includ- 
ing an item previously paid by defend- 
ant for transcript and statement of 
facts, and plaintiff credited such item 
against amount of judgment which 
plaintiff recovered and brought an -ac- 
tion on supersedeas bond to collect the 
judgment, action of trial court which 
entered judgment in action on super- 
sedeas bond, in taking the credit into 
consideration and deducting it from 
amount of plaintiff's recovery, and in 
expressly stating in the judgment that 
offset was being allowed, constituted 
sufficient adjudication that offset was 
proper, so as to entitle plaintiff to a 
credit of such amount against execution 
which was issued by the clerk of the 
Court of Civil Appeals for costs, includ- 
ing the disputed item.—Harris vy. Ware, 
144 S.W.2d 647. ; 

Where judgment for plaintiff was 
reversed in part and affirmed in part, 
and plaintiff was adjudged to pay costs 
of appeal including item previously 
paid by defendant for transcript and 
statement of facts, and there was no 
apparent reason why each of the par- 
ties should be required to pursue cir- 
cuitous route in collecting judgment in 
full from the other, the plaintiff was 
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entitled to offset the item which eat 
been paid by the defendant, against the — 


judgment recovered by the plaintiff— 
Harris v. Ware, ars 647. 
; 1 c 


§ 1093 ae 

Neb. Where one defendant had le- 
gal title to judgment against plaintiff, 
but the beneficial interest in the judg- 
ment was in another defendant who 
was insolvent and against whom plain- 
tiff’s father had obtained a judgment 
which had been assigned to plaintiff, 
and which was larger than the judg- 
ment against plaintiff, plaintiff was en- 
titled to a permanent injunction en- 
joining the enforcement of the judg-— 
ment against her, and to have a set-off 


allowed.—Sherwood v. Salisbury, 299° 
N.W. 185. 

§ 1096 
N.Y.Sur. Where attorney assigned 


interest which he obtained under writ- 
ten agreement of retainer providing for 
the payment of one-third of recovery 
which might be obtained by decedent’s 
estate against city for damages to 
realty, and assignment took effect be- 
fore estate acquired any interest in 
the judgment obtained by attorney, 
administrator c.t.a. had no power to 
nullify the equitable rights of the as- 
signee by attempt to set off against 
assignee’s claim a judgment obtained 
against attorney and assigned to ad- 
ministrator in his individual capacity. 
Administrative Code, § B15—31.0.—In 
te Proffen’s Estate, 24 N.Y.S.2d 889, 
175 Mise, 447. 

Tex.Civ.App. In action on vendor’s 
lien notes by assignee who was not 
beneficial owner thereof, maker was 
entitled to offset a judgment obtained 
against maker as surety on supersedeas 
bond of payee-assignor. Rev.St. arts. 
2014—-2017.—Koudsi, v. Mathiwos, 147 
S.W.2d 585. 

1099 2 

Pa.Super. Where maker of Judgment 
note had not paid judgment by con- 
fession to payee bank which entered 
judgment or to bank’s assignee, who 
was the executrix of a decedent who 
had allegedly agreed with maker to 
pay note at bank, maker could not set 
off his claim against decedent for serv- 
ices rendered and goods sold which was 
not reduced to judgment against as- 
signee’s claim resting in  judgment.— 
Keystone Nat. Bank of Manheim, now 
ote of Balmer v. Deamer, 18 A.2d 


Pa.Com.Pl. Upon petition to open. 
judgment, where defendant, the peti- 
tioner, has an unliquidated claim in 
tort against the plaintiff, such claim 
may not be set off against the judg- 
ment, and, hence, may not be right- 
fully asserted as a reason for opening 
the judgment.—Heyer-Kemner, Inc., 
v. Sachs, 57 Montg. 73. 


§ 1111 

Neb. Where husband and wife exe- 
cuted a mortgage, and thereafter wife 
obtained divorce decree whereby hus- 
band was required to pay alimony, 
and the mortgagee instituted a fore- 
closure action, wherein the wife set up 
her alimony judgment as a lien on 
the mortgaged premises, and decree of 
foreclosure was entered, and wife pur- 
chased mortgaged realty at publie auc- 
tion, payment by wife to the clerk of 
the district court of the amount due 
the mortgagee did not constitute a 
“satisfaction” of the judgment of the 
mortgagee as an obligation of the wife, 
and did not prevent the judgment from 
being in force against the husband.— 
Ohio Nat. Life Ins. Co, v. Baxter, 298 
N.W. 530. 


§ 1112 

Cal. A satisfaction of judgment is 
the last act and end of the proceeding. 
—Brochier y. Brochier, 112 P.2a 602, 
17° Cal.2d 822. 

Ohio. Where lessor elected to sue 
both lessee and his assignee separately 
for breach of covenants to pay rent. 
and not to commit waste, and secured 
judgment against each for a similar 
amount, the bare judgments were but 
security for the original cause of ac- 
tion, and, although lessor could not 
collect from botb, he was entitled to 
collect from one or the other, or from 


dischar ; 

nt with the latter. Gen.Code, 
8084.—Gholson v. Savin, 31 N.E.2 
58, 137 Ohio St. 551, 


i Where lessor elected to sue both les- 


see and assignee separately for breach- 
es of covenant to pay rent and not to 
commit waste, and secured a judgment 
against each for a similar amount, set- 
tlement with and discharge of assignee 
released lessee from further liability, 
though lessor in the settlement re- 
served his rights and judgment against 
the lessee, since the settlement with 
the assignee destroyed lessee’s right of 
indemnification.—Gholson v. Savin, 31 
N.E.2d 858, 137 Ohio St. 551. 
§ 1116 _ 

Ohio. At common law, the payment 
of a less sum of money, though agreed 
to be received in full satisfaction of a 
debt exceeding that amount, does not 
discharge the debt, but, where lessor’s 
settlement of judgment against as- 
signee of lease for breach of covenants 
to pay rent and not to commit waste 
was not only in writing but was car- 
ried into an entry and made part of the 
eourt record, the settlement was not 
void for want of consideration but was 
a complete ‘release’.—Gholson vy. Savin, 
$1 N.H.2d 858, 137 Ohio St. 551. 

Oki. When two persons own a judg- 
ment in equal shares and one has been 
paid in full for his one-half interest 
and claims nothing further, and execu- 


‘tion is issued for more than one-half of 


the judgment, and judgment debtors 
tender full one-half of judgment which 
other judgment creditor is entitled to 
collect, with proper.interest and costs, 
it is proper to recall execution and, 
upon making good on tender, to satisfy 
judgment in full.—Richardson v. Marrs, 
110 P.2d 606. 


§ 1117 
N.Y.Sup. Defendant was_ entitled 
under statutes to the delivery of a 
satisfaction piece of a judgment for 
$79.14 upon payment by him of the 
balance due in the sum of $67.66. Civ- 
il Practice Act, §§ 530, 532.—Broun- 
Green Co. v. Powell Vocational Corpo- 
ration, 28 N.Y.S.2d 836. 
§ 1118 ; 
Il.App. The court has no power to 
satisfy a decree for matters which ex- 
isted at time decree was _ entered.— 
Burket v. Reliance Bank & Trust Co., 
29 N.E.2d 297, 306 Ill.App. 563. 
§ 1121 
Ill.App. Payments made by debtor 
subsequent to judgment determining 
statutory and constitutional liability of 
bank stockholder may be shown in 
satisfaction of judgment by a motion 
similar to the writ of audita querela. 
—Burket v. Reliance Bank & Trust Co., 
29 N.H.2d 297, 306 Ill.App. 563. 


8 1122 

Pa.Com.P1. In equity proceedings by 
the former owner of certain property to 
compel the grantee to make a reconvey- 
ance of part of it and to satisfy a cer- 
tain mortgage and judgments, the Bill 
of Complaint averred, inter alia: that 
on January 27, 1939, the defendant, 
against whom a case charging assault 
and battery was pending in the Quar- 
ter Sessions Court, purchased from a 
third party a mortgage and two judg- 
ments against the plaintiff; that on 
January 30, 1939, the defendant caused 
an execution to be levied against the 
plaintiff's personalty; that the defend- 
ant thereupon proposed that if the 
plaintiff would convey to the defendant 
all of the plaintiff's real estate and 
would then have the prosecutor with- 
draw and settle the assault and battery 
case pending against the defendant, 
and if the plaintiff would pay the costs 
of that case and part of the costs in 
a surety of the peace case in which 
the defendant was prosecutor, he (de- 
fendant) would release the plaintiff’s 
personalty from the levy, satisfy the 
mortgage and judgments, and reconvey 
a certain part of the real estate; that 
the plaintiff thereupon conveyed all 
of his real estate to the defendant, and 
performed all of the other conditions, 
but that the defendant has refused to 


mortgage and j 
d to reconvey the property. 
fendant averred that the agreement was 


unenforceable because it was not in 


writing, and that, as to the satisfaction 
of the judgment and mortgages, the 
plaintiff has an adequate remedy at law. 
Held, that equity has jurisdiction, and 
that, due to the part performance by 
the plaintiff, the defendant cannot raise 
the Statute of Frauds as a defense.— 
Banks v. Jackson, 49 Dauph. 107. 
1131 


Cal. A satisfaction of judgment 
which has been filed and entered may be 
set aside by appropriate proceedings 
for proper cause.—Brochier v. Brochier, 
112 P.2d 602, 17 Cal,2d., 822. 

Pa.Com.Pl, Since the power of the 
courts to compel satisfaction of judg- 
ments is purely statutory, satisfactions 
entered pursuant to the Mortgage De- 
ficiency Judgments Acts of January 
17, 1934, P.L. 243, 21 P.S. § 806 and 
July 1, 1935, P.L. 508, 12 P.S. § 51, 
which have been declared unconstitu- 
tional, were unauthorized and must be 
stricken off.—Bridesburg Bldg. Ass’n. 
v. Bailey, 40 D. & C. 211. 


§ 1132 
Cal. Where a satisfaction of judg- 
ment has been erroneously entered, 
the satisfaction may be cancelled either 
on motion made in the original action 
or by means of an independent action 
in equity between the parties.—Kinni- 
son vy. Guaranty Liquidating Corpora- 
tion, 115 P.2d 450, prior opinion 108 

P.2d 466. 
§ 1136 


Cal.App. Where one of defendants 
obtained an ex parte order crediting 
amounts of two drafts upon a money 
judgment obtained by plaintiff in ac- 
cordance with a written stipulation 
whereby drafts were delivered to 
plaintiff’s attorney for collection, and 
stipulation contained a provision that 
drafts were to be collected for their 
amounts or in lieu thereof the full 
amounts. of drafts must be credited 
against judgment, and also contained 
a provision for return of drafts if not 
collected within 10 days from date 
thereof, and a provision authorizing 
plaintiff to retain drafts provided they 
were credited at that time on the judg- 
ment, trial court did not abuse its dis- 
cretion in setting aside the ex parte 
order, upon plaintiff’s motion, after 
plaintiff had failed to collect the drafts. 
Bae el? v. Moco Fruit “o., 199 P.2d 


Pa.Com.Pl. A _ satisfaction of judg- 
ment entered of record by a_prothono- 
tary under the Deficiency Judgments 
Act-of July} 1; 1935, Pils 503, No. 1917, 
21 P.S. §§ 808-820, may not, under the 
provisions of the Act of March 24, 1937, 
P.L. 112, 21 P.S. § 807a note, be strick- 
en off in proceedings instituted more 
than three months after the effective 
date of the latter act, on the ground 
that court approval had not been ob- 
tained for the satisfaction of the judg- 
ment under the Act of 1935.—Bell v. 
Gluckman, 39 D. & C, 165. 


Pa.Com.Pl. A satisfaction. of judg- 
ment entered pursuant to the Mortgage 
Deficiency Judgments Act of July 1, 
1935, P.L. 508, must be stricken off 
even though the application therefor 
was not filed until almost two years 
after the effective date of the Act of 
March 24, 1937, P.l. 112.—Bridesburg 
Bldg. Ass’n v. Bailey, 40 D. & C, 211. 
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Cal. Where judgment creditor’s levy 
of execution on bank account was sub- 
ject to cancellation at instance of an- 
other creditor who had prior right 
thereto, but judgment debtor was not 
a party to the action, the judgment 
of judgment creditor would not be re- 
instated, since the judgment debtor 
must be a party to any action which 
affects its rights by reinstatement of 
original judgment against it.—Kinni- 
son v. Guaranty Liquidating Corpora- 
tion, 115 P.2d 450, prior opinion 108 
P.2d 466. 


§ 1139 
Cal.App. Whether dormant judg- 
ment shall be enforced is a matter 


within sound discretion of trial court. 


ents Code Civ. Proe. ; 


'685.—Bank of Ameri- 
Katz, 113 Fel eee 


ca N. & §. 


was that plaintiffs take nothing 
their complaint, and that defendant 
recover their costs, and no affirmative 
relief was asked by defendants and 
none was granted them by the judg 
ment, and court merely adjudged th 
plaintiffs did not prove their complai : 
and that they were not, entitled to re- 
lief demanded, and made no affirma 


ants’ title and rights were concerned. 
defendants could not after the term 
at which judgment was entered in their 
favor, by petition enforce that judg 
ment.—Wagner v. McK adden, 31 N.E 
2d 628, h atpl a 
§ 1154 » Sighs ; 
In federal courts, a f 


f 


C.C.A.lowa. 


action, 


tain or defeat the claim or demand, b 
as to any other admissible ma 
which might have been offered for ae 
purpose——Phenix Finance Corporation — 

a Lowi: Wisco nati Bridge Co., 115 F. te 
(C.C.A.N.J. The effect of a judgment 
appears in at least three aspects: 
“merger” by which a judgment for the 
plaintiff merges his cause of action SO 
that the original cause of action is t 
minated and a cause of action on the — 

judgment takes its place; “bar’ by 
which a judgment for the defenda 
terminates the original cause of | 
tion; and “collateral estoppel” by 
which questions of fact and perhaps of. 
law, actually litigated in the action are 
conclusively determined in subsequent — pS 
actions in which the same questions — 
arise, even though the cause of actio 
may be different.—Caterpillar Tractor 
Co. v. International Harvester Co., 120 
F.2d 82, modifying 32 F.Supp. 304. — 


_C.C.A.Ohio. Where former adjudi 
tion is relied on as an absolute bar t 


same in both proceedings, except that 
where some fact or question has been 
determined in a former suit and the 
same fact or question is again put in 
issue in subsequent suit between th 
same parties, the determination in th 
former suit is conclusive regardless o 
identity of cause of action or lack o 
it in the two suits.—U. 8S. v. Glidden 
Co., 119 F.2d 235. i 
Ark. Under the doctrine of “‘res judi- 
cata’, the judgment or decree of a court 
of competent jurisdiction on the merits 
concludes the parties and their privies 
to the litigation and constitutes a bar 
to a new action or suit involving the | 
same cause of action, either before the © 
same or any other tribunal.—Meyer vy. 
Wichenbaum, 150 S.W.2d 958. q 


Cal.App. The scope of the “estoppel” )— 
of a judgment depends upon whether 
question arises in a subsequent action 
between the same parties upon the same 
or upon a different claim or demand, | 
and, if claim or demand is the same, a ~ 
judgment upon the merits is an abso-  ~ 
lute bar to the subsequent action.— 
Lape Estate Co. v. Johnson, 110 P.2d 
481. 

Conn. A broad ground of public pol- 
icy underlies the doctrine of res judi- 
cata.—Waterbury Sav. Bank v. Dana- 
her, 20 A.2d 455, 128 Conn. 78. i 

Uu.App. The doctrine of “res judi- 
cata” is a bar to an action between the 
same parties where same relief is 
sought, and it is also binding upon 
their privies and other persons who 
are estopped because they were rep- 
resented in the first action, and the 
doctrine extends not only to issues 
actually determined in first suit, but 
also to every other matter which might 
have been determined.—People ex rel. 
De Cola v. U. S. Fidelity & Guaranty 
Co., 29 N.H.2d 289, 306 IlApp. 518. 

Kan. The doctrine of “res judicata’ 


§ 1154 | 


is that a cause of action once finally 
determined, without appeal, between 
the parties, on the merits, by a_com- 
petent tribunal, cannot afterwards be 
litigated by a new proceeding either 
before the same or any other tribunal. 
—LeMarr v. Kansas Soldiers’ Compen- 
Eee Board, 109 P.2d 182, 153 Kan. 
Kan. “Public policy’ requires that 
there should be an end to litigation, 
and the whole .philosophy of the doc- 
trine of “res judicata’? is summed up 
in the statement that a matter once 
decided is finally decided.—Hlliott v. 
Elliott, 114 P.2d 823, 154 Kan. 145. 
Neb. A judgment confirming parti- 
tion sale and impounding money share 
of certain party was ‘final’? and could 
not be collaterally attacked, and hence 
subsequent judgment quieting title in 
‘such party and restraining sale of his 
interest was not “res judicata’ and 


--was ineffective, since title had passed 


to purchaser at partition sale—Drake 
v. Morrow, 299 N.W. 545. 

The “res judicata’ rule may apply 
to subsequent judgments but cannot 
apply to those already  obtained.— 
Drake v. Morrow, 299 N.W. 545. 

N.Y.Sup. The sound public _ policy 
behind doctrine of “res judicata” seeks 
the definitive termination of litigation 
rather than its prolongation—Heyman 
_v: Heyman, 22 N.Y.S.2d 832, 175 Misc. 
69 ; 


N.Y.Sup. “Stare decisis’ relates to 


x the binding effect of legal principles 


decided, as distinguished from “res 
- judicata” which relates to the conclu- 
siveness of prior judicial findings or 
- adjudications—Brown yv. Rosenbaum, 
23 N.Y.S.2d 161, 175 Misc. 295. 
Pa.Com.Pl. Since there was not a 
judgment in the original case but only 
a settlement; nothing was adjudicated, 
‘and the principle of res adjudicata does 
not apply.—Cohen v. N. K. Ovalle Co., 
48 Dauph. 235. 
- The question of estoppel is merged 
into the question of res adjudicata, and 
it cannot be said, a matter of law, 
that the payment on Cohen’s behalf to 


es, . Allen and to a passenger in Allen’s car 


who had also brought suit, was such 
conduct as to estop her from bringing 
suit where the doctrine of res ad- 
judicata cannot be applied.—Cohen vy. 
_N. K. Ovalle Co., 48 Dauph, 235. 

§.D. A final judgment is a bar or an 
“estoppel” against prosecution of a 
second action upon same claim or de- 


_ mand when rendered upon merits and 
-_ eonstitutes an absolute bar to a subse- 


quent action, and concludes parties and 

those in privity with them, not only as 

to every matter which was offered and 
received to sustain or defeat the claim 
or demand, but as to any other admis- 
sible matter which might have been of- 
fered for that purpose.—Ramsey Tp., 
McCook County, v. Lake County, 298 
N.W. 356. 

Tex.Civ.App. The doctrine of res ju- 
dicata rests upon the sound principle 
that there must be _an end to_litiga- 
tion—Ashorn v. Farmers’ Royalty 
Holding Co., 149 S.W.2d 995, followed 

’ in Kersten v. Farmers Royalty Holding 
Co., 149 S.W.2d 1000. 
’ Wa. “Res judicata’ is rule of uni- 
versal law, based on common-law max- 
ims of publie policy and _ necessity, 
making it to state’s interest that there 
be an end to litigation, “interest. re- 
publicae ut sit finis litium’’, and hard- 
ship on individual in vexing him twice 
for same cause, “nemo debet bis vexari 
pro eadem causa’’,—Pickeral y. Fed- 


a a. eral Land Bank of Baltimore, 15 S.E. 


_ 20-82, 177 Va. 743. 


§ 1161 
D.C.Cal. In carrier’s action to en- 
join the California Railroad Commis- 
sion from enforcing its cease and de- 
sist order against carrier, defense of 
res judicata was not ‘waived’? where 
Commission had set up the defense in 
its answer and had urged the court to 
pass upon it in ruling on motion for 
interlocutory injunction.—Consolidated 
Freightways v. Railroad Commission of 

California, 36 F.Supp. 269. 

; § 1163 
C.C.A.N.J. The effect of a judgment 
appears in at least three aspects: 


aS 


JUDGMENTS 


“merger” by which a judgment for the’ 


plaintiff merges his cause of action so 
that the original! cause of action is 
terminated and a cause of action on 
the judgment takes its place; “bar” 
by which a judgment for the defendant 
terminates the original cause of action; 
and ‘collateral estoppel” by which 
questions of fact and perhaps of law, 
actually litigated in the action are 
conclusively determined in subsequent 
actions in which the same questions 
arise, even though the cause of action 
may be different.—Caterpillar Tractor 
Co. v. International Harvester Co., 120 
F.2d 82, modifying 32 F.Supp. 304. 
Til. Under law of “merger” by a 
judgment or decree, contract or instru- 
ment upon which proceeding is based 
becomes entirely merged in judgment, 
and by the judgment it loses all of its 
vitality and ceases to bind parties to 
its execution, all remaining legal lia- 
bility being transferred to, the judg- 
ment or decree, and, once becoming 
merged in judgment, no further action 
at law or suit in equity can be main- 
tained on instrument.—Doerr v. 
Schmitt, 31 N.E.2d 971, 375 Dll. 470. 
Where, after trustee under trust deed 
had obtained a decree of foreclosure, 
owner of some of bonds secured by 
trust deed obtained personal judgment 
by confession against mortgagors, and 
later trustee obtained a deficiency judg- 
ment against mortgagors for entire 
debt, bonds on which judgment was ob- 
tained became “merged” in that judg- 
ment, and could never again be made 
basis of an action at law or suit in 
equity, and hence trustee had no right 
to obtain a later judgment on the same 
bonds, and trustee’s judgment was ex- 
cessive by amount of the first judg- 
ment.—Doerr v. Schmitt, 31 N.H.2d 
OA LO Sree” 4u70)3 
The rule that one judgment may 
merge in another is applicable, if at 
all, to cases in which one judgment 
is used as a cause of action on which 
another judgment, is obtained.—Doerr 
v. Schmitt, 31 N.E.2d 971. 375 Ill. 470. 
Where, after trustee under trust deed 
had obtained decree of foreclosure, own- 
er of some of bonds secured by trust 
deed obtained a personal judgment by 
confession against mortgagors and as- 


signed such judgment, and later trustee 


obtained deficiency judgment for entire 
debt, no ‘merger’ of judgments took 
place by reason of assignee’s failure 
to object to trustee’s obfaining judg- 
ment for more than he should have.— 
Doerr v. Schmitt, 31 N.B.2d 971, 375 
Ill. 470. 

Il.App. A claim against city for un- 
paid interest on condemnation judg- 
ment was merged in subsequent judg- 
ment order for such interest, and judg- 
ment creditors thereafter had no. claim 
for interest against the city. Smith- 
Hurd Stats. ce. 74, § 3.—People ex rel. 
Klee v. Kelly, 32 N.H.2d 923, 309 Ill. 
App. 72. 
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Cal.App. Upon the rendition and 
entry of decree of foreclosure, provi- 
sions of the mortgage become merged 
in the judgment, following which 
terms of the decree govern rights. of 


Barliescparates v. Snowden, 105 P.2d 
oO. 

WLApp. Where statutory and con- 
stitutional liability of a bank stock- 


holder has been reduced to judgment, 
the liability is merged therein and be- 
comes a new obligation of record which 
differs in character, nature, and essence 
of the original group obligation and 
becomes a mere personal obligation.— 
Burket vy. Reliance Bank & Trust_Co., 
29 N.H.2d 297, 306 Ill.App. 563. 


§ 1168 
C.C.A.N.J. A judgment rendered by 
a federal court is entitled to the 


same faith and credit in another fed- 
eral court as one rendered by the 
court. of the state where it is sitting 
although the constitutional mandate of 
full faith and credit is applicable to 
the states only. 28 s #8) 68it 
U.S.C.A.Const. art. 4, i 1.—Caterpillar 
Tractor Co. v. International Harvester 
ae 120 F.2d 82, modifying 32 F.Supp. 


D.C.N.Y.! To sustain a plea of “res 


judicata” in an action to determine — 
whether an~infringement of letters — 
patent exists, it must appear that 
there has been an adjudication by a 
court of competent jurisdiction. upon 
question of infringement.—Cavicchi v. 
Mohawk Mfg. Co., 34 F.Supp. 852. 

Ark. A court of chancery is a “court 
of competent jurisdiction’? within mean- 
ing of the rule of the doctrine of res 
judicata that the judgment or decree of 
a court of competent jurisdiction on the 
merits concludes the parties and privies 
to the litigation and constitutes a bar 
to a new action or suit involving the 
same cause of action, either before the 
same or any other tribunal.—Meyer v. 
Hichenbaum, 150 S.W.2d 958. 

Cal. A judgment of any court wheth- 
er of high or low jurisdiction, and of 
record or note, constitutes a complete 
bar against a second suit on the same 
cause of action, but constitutes merely 
an “estoppel” in a second suit on a 
different cause, or a conclusive deter- 
mination of such issues only as were 
actually raised and litigated.—Sander- 
son v. Niemann, 110 P.2d 1025, prior 
opinion 100 P.2d 508. 

Il.App. The first judgment for the 
same cause of action is what consti- 
tutes an effective defense, without re- 
gard to the order of time with which 
suits were commenced.—Kewanee Lum- 
ber & Supply Co. y. Guest Laundry 
Co., 29 _N.H.2d 115, 306 Ill.App. 491. 

An adjudication in a suit commenced 
after the institution of another suit 
between the same parties may be con- 
clusive as to the matters arising in 
the suit first begun.—Kewanee Lum- 
ber & Supply Co. v. Guest Laundry’ 
Co., 29 N.E.2de115, 306 Ill.App. 491. 


\ Tex.Civ.App. Where court 
judgment of dismissal, but thereafter 
set aside the judgment and reinstated 
the case by a notation on the docket 
‘without entering any written order in 
the minutes, and judgment. was then 
rendered for plaintiff, so that there was 
in the record of the court two judg- 
ments of equal verity, the prior judg- 
ment would prevail, and plaintiff could 
not maintain an actiom against the de- 
fendants to recover on the judgment 
rendered in his favor. Rev.St.1925, art. 
2291.—Witty v. Rose, 148 S.W.2d 962. 
Error dismissed. 
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N.Y.City Ct. In action for breach of 
oral employment contract. by ‘allegedly 
unlawful discharge, a judgment re- 
covered by plaintiff in the small claims 
part of the Municipal Court in an ac- 
tion for damages was not “regs judi- 
cata” and did not constitute a complete 
defense, in view of statute making any 
judgment in the small claims part res 
judicata only with respect to the 
amount. involved and nothing else. 
Municipal Court Code, § 186—Auster 
v. Princess Fabrics, 22 N.Y.S.2d 686, 
174 Mise. 1096. 

In action for breach of oral employ- 
ment contract by allegedly unlawful 
discharge, a judgment recovered by 
plaintiff in the small claims part of 
the Municipal Court in an action for 
damages and the acceptance of money 
in payment of the judgment were not 
a real “accord and satisfaction” and 
did not constitute a complete defense, 
but were merely “res judicata’ or the 
kind of “accord and satisfaction” im- 
posed on parties by virtue of judg- 
ment, and under statute they were “res 
judicata” only with respect to the 
amount involved and nothing else. 
Municipal Court Code, § 186.—Auster 
v. Princess Fabrics, 22 N.Y.S.2d 686, 
174 Mise. 1096. 
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Ga. Where parties holding as heirs 
an undivided interest in lands aban- 
doned, without formally dismissing a 
proceeding instituted in superior court 
for partition and agreed among them- 
selves to institute’ a proceeding in 
court of ordinary for partition of same 
lands, and such was done by appropri- 
ate proceeding in that court’ resulting 
in a judgment confirming assignment 
of various parcels by appraisers, and 
no objection was filed or appeal taken, 
parties were bound by judgment and 
\ » 


‘entered 


: 


} 


cannot be reversed by writ of error or. 


certiorari or set aside in equity even 
for fraud.—Mahoney v. Nollman, 35 
N.H.2d 265, 309 Mass. 522. i 


, co lt yg bap 

Cal. Although decisions and orders 
of Railroad Commission ordinarily be- 
come final and conclusive if not at- 
tacked in manner and within time pro- 
vided by law, such decisions are not 
“res judicata” in sense in which that 
doctrine is applied in law courts. 
Laws 1937, Act 6386, §§ 64, 67.—Sale 
vy. Railroad Commission, 104 P.2d 38. 
Cal. Ordinarily, doctrine of “res 
judicata’ cannot be applied to the exer- 
cise by administrative bodies of power 
to make orders.—Olive Proration Pro- 
gram Committee for Olive Proration 
Zone No. 1 vy. Agricultural Prorate 
Commission, 109 P.2d 918. 

Where it is clear that Legislature in- 
tended that an administrative agency 
should exercise a continuing jurisdic- 
tion with power to modify or alter its 
orders to conform to changed condi- 
tions, doctrine of “res judicata’ is not 
applicable.—Olive Proration Program 
Committee for Olive Proration Zone No. 
1 y. Agricultural Prorate Commission, 
109 P.2d 918. 

Conn. The doctrine of “res judicata” 


is not applicable to the action of the. 


Unemployment Compensation Act ad- 
ministrator in exempting a bank from 
contributions under the act, since the 
doctrine relates only to decisions ren- 
dered by a court of competent juris- 
diction. Gen.St.Supp.1939, § 1334e et 
seq.—Waterbury Sav. Bank y. Danaher, 
20 A.2d 455, 128 Conn. 78. 

Minn. The report of examiner of ti- 
tles was not “res judicata’ in favor of 
plaintiff, in subsequent action involving 
ownership of proceeds of the sale of 
realty, that contract for deed was in 
full force and effect.—Ferch vy. Hiller, 
297 N.W. 102. 

N.Y.Sup. The rule forbidding re- 
opening of matters once judicially de- 
termined by competent authority ap- 
plies not only to courts having general 
judicial powers, but also to administra- 
tive agencies, including decisions of 
tribunals administering workmen’s 
compensation laws.—Walfrice v. Buffalo 
ut es Co., 27 N.Y.S.2d 487, 176 Mise. 


Pa.Super. Orders of the Pennsylva- 
nia Public Utility Commission fixing 
rates are not “res judicata.’’—Perkasie 
Sewer Co. v. Pennsylvania Publie Util- 
ity Commission, 16 A.2d 158, 142 Pa, 
Super. 262. 
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Cal. The judgments of reviewing 
courts are as conclusive as those of 
any other court and the law as decid- 
ed upon appeal must be applied in sub- 
sequent stages of the cause and the 
judgments are “res judicata” in other 
cases as to every matter adjudicated.— 
Department of Water and Power of 
City of Los Angeles v. Inyo Chemical 
Co., 108 P.2d 410, 16 Cal.2d 744, prior 
opinion 100 P.2d 822. 


Minn. The Supreme Court’s decision 
that the dismissal of certain proceed- 
ings to register title to realty under 
the Torrens system permitted the ap- 
plicant to have the title as it was prior 
to the filing of the application for 
registration without prejudice to the 
rights of another, if any, under con- 
tract for deed, was “res judicata’ as 
to the effect of the dismissal.—Ferch v. 
Hiller, 297 NW. 102. a) 

The doctrine of ‘“‘res judicata’ ap- 
plies to judgments of appellate as well 
as to judgments of trial courts.— 
v. Hiller, 297 N.W. 102. 

The doctrine of “res judicata” 
is applicable to. an appellate court. as 
well as to a trial court.—State ex rel. 
Metropolitan Life Ins. Co. v. Hughes, 
148 S.W.2d 576, quashing record 


150 


Gen. . 


. Metrop 
7.2d 1098, manda 
JWi2dy 6038.05 9 1% 


eA 
Appea 
bility benefits under group poliey, even 
though the Judgment of reversal may 
have been erroneous, barred any sub- 
sequent action by insured on the pol- 
icy under doctrine of “reg judicata”, 
where Court of Appeals-had jurisdic- 
tion to enter the judgment.—State ex 
rel. Metropolitan Life Ins. Co. v. 
Hughes, 148 §.W.2d 576, quashing rec- 
ord Adams _v. Metropolitan Life Ins. 
Co., 139 S.W.2d 1098, mandate con- 
formed to 150 S.W.2d 503. 
Mo.App. The judgment of the 
Springfield Court of Appeals, reversing 
judgment for insured in action for to- 
tal and permanent disability benefits 
under group policy, and judgment of 
Supreme Court quashing writ of certio- 
rari to review judgment of the Court of 
Appeals were “res judicata” in subse- 
quent action by insured, although writ 
of certiorari was quashed because of 
failure to comply with rules of Supreme 
Court.—Adams vy. Metropolitan Life Ins. 
Co., 150 S.W.2d 503, conforming to 
mandate State ex rel. Metropolitan Life 
Ins. Co. v. Hughes, 148 S.W.2d 576, 
quashing record Adams v. Metropolitan 
Life Ins. Co., 139 S.W.2d 1098. 
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C.C.A.3. Acquittal of taxpayer on 
charge of income tax fraud did not 
preclude jeopardy assessments of fraud 
penalty under doctrines of ‘‘double 
jeopardy” and “res judicata”. 26 U.S. 
C.A, Int.Rey.Code, § 293.—Mauch . v. 
Commissioner of Internal Revenue, 113 
F.2d 555. ‘ 

C.C.A.Ohio. A former adjudication in 
a criminal action is not generally a bar 
to a subsequent civil action because of 
the different object of the proceedings 
and their dissimilarity in parties, rules 
of decision and procedure, but when 
the subsequent action, although civil in 
form is quasi criminal in its nature as 
in actions to recover penalties or de- 
clare forfeitures, it is regarded as a 
second prosecution for the same offense 
and barred by a prior conviction or 
acquittal, but the latter rule is not 
applicable where the object of the civil 
action igs compensation and not punish- 


He Poo S. v. Glidden Co., 119 F.2d 
Conviction in criminal proceedings 


and payment of fine by permittee for 
violation of laws relating to use of 
specially denatured alcohol in the man- 
ufacture of industrial products did not 
constitute a bar to action based upon 
same acts on permittee’s bonds given to 
United States conditioned upon compli- 
ance with the law and payment of cer- 
tain sums for all spirits unlawfully 
diverted to beverage purposes: Nation- 
al Prohibition Act, tit. 2, § 1 et seq., 
27 U.S.C.A. § 4 et seq.; tit. 3, §§ 1-10, 
27 U.S.C.A. §§ 71-80, 83; Revenue 
Act 1926, § 900, 26 U.S.C.A. Int.Rev. 
Acts, page 302; Denatured Alcohol Act 
1906, § 1, 26 U.S.C.A, Int.Rey.Code, § 
8070.—U. S. v. Glidden-Co., 119 F.2d 


gree of proof, 
ee ee & Son y. State, 3 
420. 

In action to recover a license or privi- 
lege tax from tobacco wholesaler, judg- 
ment acquitting defendant upon crimi- 
nal charge for failing to procure prop- 
er wholesale dealer’s license was not 
“res judicata” since there was no mu- 
tuality of parties, and a_ different de- 
gree of proof was required. Code 1940, 
Tit. 51, § 485.—Roden & Son v. State, 
38 So.2d 420. 

N.C. Payments to decedent’s mother 
pursuant to judgment suspending sen- 
tence of one convicted of manslaughter 
on condition that. he make such pay- 
ments did not work ‘estoppel’ of ad- 
ministratrix of decedent’s estate to 
bring action against convicted person 
and others to recover damages for 
decedent’s death.—Hester vy. Horton 


So0.2d 


outright reversal by Court of 
is of a judgment for insured in 
action for total and permanent disa-. 


P.2d 297. os 
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_C.C.A.Tex. Where there has been no 
litigation, the rule of “res judicat 
may not be applied to prevent the rail- 
road commission from hearing again 
a drilling permit application which it 


since the former hearing. vermontae 
Tex.Civ.St.1936, art. 6049¢c, § 8.—Gulf 
Land Co. y. Atlantic Refining Co., 11 

F.2d 902. Rite 


§ 1176 — en ig 
Mich. As_ respects landlord’s ri 
to recover double damages aNowed by 
statute for detainer of possession of 
premises by tenant after notice to quit 
and demand of possession Summary 
proceedings resulting in ouster of © / 
ant based on 90-day notice to quit r 
terminating tenancy given: in accor 
ance with provisions of lease was “re: 
judicata” as to right to possession on — 
and after expiration of such 90-day 
Rete Comp.Laws 1929, § 14986.—F. 
. Aiken, Inc., v. Solomon, 298 N.W. 
476, 298 Mich. 123, 134 A.L.R. 888. 
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§.D. An adjudication ‘after careful 
consideration at a full hearing actually 
involving the particular issue is an 
essential prerequisite to the application — 
of the “res judicata” doctrine to orders. 
—State v. Hammerquist, 293 N.W. 53 
In condemnation proceeding, an 


sequent order entered by trial court 
after condition in original order had 


aside, purporting to authorize state an 
additional 30 days in which to make 
payment of increased amount. SD 
37.4001 et seq.—State v. Hammerquis' 
293 N.W. 539. , 


§ 1180 4 

Tex.Civ.App. Where a plea in baris — 
predicated upon a verdict as res judi- — 
cata, instead of a judgment upon a ~ 
verdict, such verdict must be one which ~ 
has not been set aside, or, at least, — 
one which court has no power to set 
See tee v. Powell, 148 S.W.2 
The granting of plaintiff's motion for _ 
new trial after a verdict in favor of 
defendant had been returned had the — 
effect of setting aside the verdict, re- — 
gardless of whether court erred in 
granting such motion, and rendered 
such verdict ineffectual as “res judi 
cata’ to bar recovery by plaintiff in. 
another trial of the case.—Stafford ve 
Powell, 148 S.W.2d 965. ae 
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Ariz. Where proceedings for com- | 
position of debts of municipal water 
conservation district’ were in all re- 7 
spects regular and statutory notice was 
given to all creditors who could have 
resisted proceedings, decree readjust- . 
ing indebtedness of the district which 
was not appealed from was “res judi- — 
eata” and could not be collaterally at- 
tacked by bondholder in action on 
bond, notwithstanding that statute un- ~. 
der which composition proceedings 
were had was subsequently held uncon- 
stitutional and irrespective of whether 
plaintiff was a party to composition 
proceedings or consented thereto, par- 
ticularly where it did not appear that 
plaintiff owned bond at such time. 
Bankr.Act, §§ 78-80, 11 U.S.C.A. §§ 
301-303.—May v. Maricopa County Mu- 
nicipal Water Conservation Dist., 112 
P.2d 204. 

Ga. A judgment which is void for 
want of jurisdiction. of the subject 
matter will not of itself afford any © 
basis for applying the doctrine of “res 
eri cr v. Nash, 15 S.H. 
2d 


§ 1183 


Tex.Civ.App. Any Nery 
partition suit instituted in_ district 
court as to validity of will under 
which party to suit claimed title to 
realty would be a nullity and not “res 
judicata’, since under statute, district 
court does not have original jurisdic- 
tion to determine such issue. Vernon’s 
Ann.Civ.St. art, 5534.—White v. White, 
149 S.W.2d 1031, error refused. ; 

Where it appeared in partition suit 
instituted in district court by sons 
of deceased owner of realty against 

K their brother, who claimed title to re- 
‘ alty as sole beneficiary under testatrix’ 
will, that realty had been community 
property of testatrix and her prede- 
ceased husband and court sustained 
special exceptions to allegations as to 
invalidity of will, judgment of parti- 
tion, recognizing sole beneficiary’s ti- 
tle under will to portion of realty tes- 
Beat 4 tatrix was authorized to devise, was 
4 not “reg judicata” of subsequent suit 


adjudication in 


_ ~~ between the same parties to contest 
- validity of the will. Vernon’s Ann.Ciy. 
St. art. 5534—White v. White, 149 S. 
W.2d 1031, error refused. 
np 1184 
- ©.C.A.Utah. A final judgment of 
~ eourt of competent jurisdiction on the 
merits concludes parties to litigation 
and their privies and bars new action 
on same cause before same or any 
other tribunal, though judgment was 
erroneous and court was mistaken as 
to facts, misconceived law, or disre- 
garded public policy.—Clegg v. U. S., 
t © 112 F.2d 886. : 
- App.D.C. When time for appeal has 
; expired, a judgment entered by tri- 
 bunal with jurisdiction is binding even 
' though erroneous.—Swofford y. Inter- 
bY pay Mercantile Marine Co., 113 F. 


‘ 


AL 
4) 


aati 


Mo. Though a judgment may be er- 
roneous, such judgment, if not void, is 
effective under doctrine of “res judi- 
eata” to bar further suits on the same 
- eause of action.—State ex rel. Metro- 
--politan Life Ins. Co. v. Hughes, 148 8. 
ss W.2d 576, quashing record Adams v. 
_-—s Metropolitan Life Ins. Co., 139 S.W.2d 
Dy oats mandate conformed to 150 SW.2d 


o- yi) 


» , 
RS 


~~ §.0. The rulings in a case, even 
MeaY, though admittedly they be wrong, be- 
come the “law of the case” and are 
“res judicata” between the parties.— 
Greenwood County v. Watkins, 12 S.E. 
2d 545, 196 S.C. 51. 
Be i, § 1186 
 ©.0.A.Mo. Public policy and inter- 
est of litigants require that there be an 
end to litigation, and a judgment en- 
tered in a court having jurisdiction of 
both the parties and subject matter, 
from which no appeal has been taken, 
rs ordinarily marks the end of the mat- 
a _ ter in controversy, and, if an appeal is 
taken and the judgment appealed from 
is affirmed, that, too, should mark the 
end of the litigation.—Kithcart v. Met- 
; ropolitan Life Ins. Co., 119 F.2d 497. 
Ai? _ ©.C.A.Tex. Orders of federal Dis- 
; trict Court refusing stay of execution 
and of judge of the Circuit Court of 
Appeals denying stay pending appeal 
which was subsequently withdrawn, 
and which were interlocutory and not 
final in nature, did not create an “‘es- 
toppel”’ and were not “res judicata’ in 
subsequent proceeding to restrain a 
state court proceeding for an injunc- 
tion against enforcement of the execu- 
tion, sought on substantially the same 
‘grounds which had been urged for the 
stay.—Hunt v. Seeley, 115 F.2d 205. 
D.C.N.Y. In stockholder’s derivative 
action against directors and corpora- 
tion, fact that an injunction pendente 
j lite had been obtained and was rein- 
mA stated by the United States Supreme 
M Court was not such an adjudication of 
f the controversy as would bar the plain- 
tiff stockholder from settling the ac- 
tion.—Rogers v. Hill, 34 F.Supp. 358. 
In stockholder’s derivative action 
against directors and corporation, rul- 
ing of United States Supreme Court, 
on appeal, that tederal District Court 
had right to inquire into bonuses paid 
was not such an adjudication as would 
bar plaintiff stockholder from settling 
oe action.—Rogers v. Hill, 34 F.Supp. 


ay oy 2 ell eS 


JUDGMENTS 


Cal.App. Where attorney who repre- 
sented delinquent insurance company 
in conservatorship proceeding applied 
for final and additional attorney’s fees 
for past and future services, and order 
denying the application was not va- 
cated and leave to renew the applica- 
tion was not granted, the order of 
denial was a “final judgment” for pur- 
pose of operating as “res judicata” as 
to question of allowance of fees, and 
hence precluded subsequent § action 
against the company and the conserva- 


tor to recover reasonable attorney’s 
fees, St.1935, pp. 540-552, §§ 1010- 
1061; Code Civ.Proc. § 577; § 1908, 


subd. 2.—Anderson v. Great Republic 
Life Ins. Co., 106 P.2d 75. 

Cal.App. The decision of appellate 
court of last resort is the final adjudi- 
eation of issues involved on appeal, 
and unless issue is determined contrary 
to order as originally made by trial 
court, the order stands,—Sanborn v. 
Pee Mut. Life Ins, Co., 108 P.2d 


Fla. An order overruling and deny- 
ing motion for stay of special writ of 
execution directing a levy on unma- 
tured contingent indebtedness of gar- 
nishee to judgment debtor, was “res 
judicata’ of subsequent motion for a 
stay of the special writ of execution 
and to suspend all proceedings there- 
under, where, though the subsequent 
motion presented additional grounds 
for stay of execution, the motions were 
both presented under the same statute. 
Comp.Gen.Laws 1927, § 4516.—Mercan- 
tile Investment & Holding Co. v. Gil- 
liland, 197 So. 538, 143 Fla. 854. 

Fla. A suit to enjoin Board of Com- 
missioners of Everglades Drainage Dis- 
trict from certifying lands to tax ‘as- 
sessor to be listed on tax roll for 
collection of drainage taxes was not 
barred by a writ of mandamus issued 
by Sapreme Court requiring lands of 
district to be listed and published as 
prerequisite to collection of drainage 


‘taxes on ground that injunction would 


have effect of enjoining execution of 
writ of mandamus, since the Board in 
determining whether lands were ex- 
empt from taxation had discretion to 
exercise and if exercised improperly it 
could be controlled -by proper legal 
process. Comp.Gen.Laws 1927, § 1537. 
—Tennant v. United States Sugar Cor- 
poration, 198 So. 498. 

Ga.App, The judgment of superior 
court putting into effect judgment of 
Supreme Court which had reviewed a 
final judgment of the superior court 
was not the entire “final judgment” in 
the case which could subsequently be 
relied upon as res judicata.—Loveless v. 
Carten,-12 S.E.2d. 175. 

Ill.App. .A judgment was final where 
no appeal was taken therefrom.—J. F. 
Martin Cartage Co. v. Dempster Bros., 
35 N.H.2d 391, 311 Ill.App. 

Mo, A judgment of the Supreme 
Coure quashing for conflict of decisions 
an opinion of the Court of Appeals 
affirming judgment in favor of attorney 
against judgment debtor for fees was 
not “res judicata” of attorney’s right 
to lien and of right to recover from 
judgment debtor.—State ex rel. Mass- 
Han Const. Co. v. Buzard, 145 S.W.2d 


N.Y.App.Div. On appeal from’ Su- 
preme Court to Appellate Division, 
First Department, involving questions 
whether defendant foreign corporation 
was doing business in state to extent 
making it amenable to service and 
whether person served was managing 
agent or cashier within statute, -deter- 
mination of Appellate Term, First De- 
partment, on appeal from the City 
Court, in suit against same defendant 
by another party, that defendant on 
facts almost identical was not doing 
business within state and that party 
served was not a managing agent, was 
not binding, and questions could be 
considered de novo.—Meinhard, Greeff 
& Co. v. Higginbotham-Bailey-Logan 
Co., 28 N.Y.S.2d 483, 262 App.Div. 122, 

Tex.Civ.App. Where heirs brought 
action against ancestor’s nephew to 
cancel deeds, and court excluded from 
eonsideration claims of nephew against 


- Stafford v. Powell, 


a Hagan Nee a ee 
estate for services rendered aa arse <3 
for ancestor, and thereafter entered 
judgment canceling deeds, awarding 
title and possession of property to the 
heirs, and appointing commissioner to 
partition property, and nephew took no 
appeal, nephew could not, in subse- 
quent proceeding in which he sought to 
probate will which devised property to 
him, recover for moneys advanced and 
services rendered ancestor on ground 
that judgment was not a “final judg- 
ment’, since the judgment terminated 
the litigation on the merits.—Penning- 
ton v. Pennington, 145 S.W.2d 688. 

A judgment is ‘final judgment” if it 
terminates the litigation of the parties 
thereto on ‘the merits so that nothin 
remains to be done but to execute i 
according to its terms, though further 
proceedings may be required to carry 
judgment into effect, and the rule ap- 
plies notwithstanding that parties are 
required to pay certain sums into court 
to await deterfnination of conflicting 
claims in another court.—Pennington 
y. Pennington, 145 S.W.2d 688. 

Tex.Civ.App. Only a final judgment 
will support a plea of rés judicata.— 
148 S.W.2d 965. 

Wash. Where decision of the Su- 
preme Court affirming a decree perma- 
nently enjoining tax commissioners 
from collecting tax for privilege of us- 
ing within the state personalty pur- 
chased without the state and brought 
into the state and used in telephone 
system was overruled in a subsequent 
decision, in so far as it held that tax 
was not leviable with respect to use 
of personalty, not manufactured or 
available for purchase in the state, 
everruling of a portion of the opinion 
did not affect final character of orig- 
inal decision as ‘‘res judicata’ in sub- 
sequent action by state in its own 
name to collect tax. Laws 1935, c. 180, 
§ 31 et seq., as amended by Laws 1937, 
ce. 191, § 1 et seq.—State v. Pacifie 
oye & Telegraph Co., 113 P.2da 


§ 1189 

U.S.Idaho, While appeal with proper 
supersedeas. stays execution of judg- 
ment, it does not, until reversed, de- 
tract from its decisiveness and finality. 
—Huron Holding Corporation yv, Lin- 
coln Mine Operating Co., 61 S.Ct. 518, 
reversing Lincoln Mine Operating Co. 
v. Huron Holding Corporation, 111 F. 


2d 438, reversing 27 F.Supp. 720, cer- 


tiorari granted Huron Holding Cor- 
poration vy. Lincoln Mine Operating Co., 
61 S.Ct. 28. 

§ 1191 


Ala. Where action on burial policy 
was tried on three counts and trial 
court gave affirmative charge on counts 
1 and 8 and left count 2 for the jury, 
and on appeal Court of Appeals held 
that affirmative charge should have 
been given on the second count, but 
did not consider right to recover on 
counts 1 and 3, and plaintiff on an- 
other trial eliminated count 2 and went 
to trial on counts 1 and 3, original 
judgment was not “res judicata” since 
on reversal of original judgment case 
stood as though no judgment had ever 
been rendered.—Christian Benevolent 
Burial Ass’n v. Thornton, 1 So.2d 8. 


§ 1193 

N.M. A judgment upon the merits 
constitutes an absolute bar to a sub- 
sequent action upon the same claim 
or demand.—Flint v. Kimbrough, 115 
P.2d 84, 45 N.M. 342. 

Ohio App. Where judgment against 
defendant was reversed on defendant’s 
appeal and final judgment entered in 
defendant’s favor upon sole ground of 
want of jurisdiction of trial court over 
defendant’s person, plaintiff would not 
be precluded by judgment of Court of 
Appeals from proceeding upon his 
claim against defendant in a proper 
court acquiring jurisdiction of defend- 
ant’s person.—Hoffman vy. Johnston, 36 
N.H.2d 184. 

§ 1194 


C.C.A.Mich. A “judgment on the 
merits” does not require determination 
of the controversy after a trial or hear- 
ing on controverted facts, but it is suf- 
ficient if record shows that the parties 
might have had their controversies de- 


that final 


C.C.A.Utah. “Merits” within rule 
judgment on merits con- 
cludes parties to litigation and their 
privies and bars new action on same 
cause means real or _ substantial 


grounds of action or defense as dis- 


tinguished from matters of practice, 


procedure, jurisdiction or form.—Clegg 
Vas OP Sie cb 2: F.2d. 886. 

Ohio App. Where summons was 
served on a minor, and person with 
whom the minor lived, but there was 
a failure to designate minor’s status in 
either the summons or return, and 
trial court sustained a motion to quash 
service of summons and also sustained 
a demurrer to petition on ground of 
misjoinder of causes of action, judg- 
ment was not “res judicata” of a sub- 
sequent action to reeover for same in- 
juries for which recovery was sought 
in the prior action. Gen.Code, § 11291. 
—Hershner y. Deibig, 28 N.E.2d 784, 
64 Ohio App. 328. 


§ 1196 
Ill.App. A decree entered by consent 
of the parties is binding upon them 
and eannot be reversed or impeached 
except for fraud.—Riggs v. Barrett, 32 
N.E.2d 382, 308 Ill.App. 549;' Riggs v. 
partes 32 N.E.2d 392, 308 Ill.App. 


~ Where settlor brought suit attacking 


trust and adult parties consented to 
‘' decree approving contract modifying 


trust by limiting beneficiary’s power of 
appointment and rights and interests 
of minors were brought to attention 
of court which, on behalf of minors and 
unborn persons, consented to have them 
bound by the terms of the contract, .the 
decree was valid and it was duty of 
beneficiary to make will in accordance 
with the decree.—Riggs v. Barrett, 32 
N.E.2d 382, 308 Ill.App. 549; Riggs v. 
cane 32 N.E.2d 392, 308 Ill.App. 


§ 1198 
La. A judgment obtained by the 
consent of all parties to a suit gets its 
binding force and effect from the-con- 
sent of the parties, rather than from 
the doctrine of res judicata.—Himel v. 
Connely, 197 So. 424, 195 La. 769. 


Tex.Civ.App. Where court in suit to 
rescind mineral deeds had jurisdiction 
over the grantor and grantees and of 
the subject matter of the suit, con- 
sent judgment entered in such suit was 
“res judicata” in subsequent trespass 
to try title action in which deeds were 
attacked on ground that they were not 
properly executed.—Ashorn v. Farm- 
ers Royalty Holding Co., 149 S.W.2d 
995, followed in Kersten v. Farmers 
Royalty Holding Co., 149 S.W.2d 1000. 

Where issue as to whether mineral 
deeds were invalid was expressly made 
in prior suit for rescission and an 
agreed judgment was entered, judg- 
ment was “res judicata’ in subsequent 
trespass to try title action, in which 
deeds were attacked as being improp- 
erly executed, since a judgment which 

arties to a suit cause to be entered 
by a bona fide agreement, no fraud be- 
ing practiced in it, is binding regard- 
less of what the pleadings and evi- 
dence may be, and such judgment is 
conclusive as an “estoppel’’.—Ashorn y. 
Farmers Royalty Holding Co., 149 S. 
W.2d 995, followed in Kersten v. 
Farmers Royalty Holding Co., 149 S. 
W.2d 1000. 

§ 1199 


N.M. The rule that a default judg- 
ment operates as a merger of the cause 
of action and prevents further suit up- 
on the same subject matter does not 
apply where the defendant was sum- 
moned by publication only.—Flint y. 
Kimbrough, 115 P.2d 84, 45 N.M. 342. 

Pa.Orph. Where, at the suit of de- 
eedent’s brothers and sisters, claiming 
that her surviving husband has for- 
feited by desertion any right to share 
in the decedent’s estate, a court of 
common pleas has entered a judgment 
in ejectment against the husband for 
want of an appearance and plea, the 
facts established by the judgment are 


HLS 


dicata, and the 
not proceed, upon petition of the 


may 
husband for appraisal of his intestate 


portion of his wife’s real estate, to 
reéxamine his right to share therein; 
and if such a petition is filed after the 
judgment in ejectment has been opened 
by the court in which it was entered, 
further proceedings thereon will be 
stayed until the question of the disposi- 
tion of the judgment in the common 
pleas has been finally determined.—In 
re Billiard’s Estate, 38 D. & C. 256. 
§ 1202 

_Okl. Where cotenants’ suit to cancel 
oil and gas lease on ground of failure 
of proper development was settled on 
lessee’s offer to release lease on dismis- 
sal of cause, lessee released lease and 
surrendered possession, and cotenants 
filed their unconditional dismissal at 
their costs, the dismissal constituted a 
“retraxit’”’ and hence a bar to further 
litigation on the same subject matter 
between the parties.—Boettcher Oil & 
Gas Co. v. Westmoland, 113 P.2d 824, 

Dismissal of a suit, based on an 
agreement between the parties by which 
a settlement and adjustment of the sub- 
ject matter in dispute is made, is a 
dismissal on the merits, and is equiva- 
lent to a “retraxit’” at common law, 
and as such is a bar to further litiga- 
tion on the same subject matter be- 
tween the parties.—Boettcher Oil & Gas 
Co. v. Westmoland, 113 P.2d 824. 

“Retraxit” is equivalent to a judicial 
admission by plaintiff that the allega- 
tions of his petition are to be con- 
sidered as without further merit and 
that he is willing to become forever 
barred from again asserting rights un- 
der the same allegations and issues; it 
is a voluntary acknowledgment that 
plaintiff has no cause of action and will 
not proceed further.—Boettcher Oil & 
Gas Co. vy. Westmoland, 113 P.2d 824. 


§ 1203 

Ohio App. A judgment of court of 
common pleas dismissing suit by credi- 
tors to set aside fraudulent conveyances 
of assignor for benefit of creditors, 
after grantees executed deed to as- 
signee, was not an adjudication adverse 
to creditors, since court of common 
pleas might properly have considered 
that judicial propriety justified such 
court in yielding its jurisdiction in 
favor of probate court having posses- 
sion of the property and engaging in 
the administration thereof. _Gen.Code, 
§§ 11104, 11107.—Hunter v. Harlan, 34 
N.H.2d 467. 

The adjudication of costs against 
creditors by court of common pleas 
dismissing creditors’ suit to set aside 
fraudulent conveyances of assignor for 
benefit of creditors, after grantees exe- 
cuted deed to assignee, did not indi- 
cate an intention to render a judgment 
that creditor had no cause of action, 
notwithstanding that ordinarily the 
obligation to pay is adjudged against 
the defendant when judgment is ren- 
dered against the defendant on the 
merits. ‘Gen.Code, is 11104, 11107.— 
Hunter v. Harlan, 34 N.B.2d 467. 

§ 1204 

Il.App. Where property owner sued 
sanitary district, a contractor and sure- 
ty on contractor’s bond for damages to 
owner’s property because of construc- 
tion work performed under contract be- 
tween contractor and district, owner’s 
election to dismiss surety and district 
from action after surety’s demurrer to 
declaration was sustained did not serve 
as a “final judgment” as to surety and 
district which would preclude subse- 
quent action by district, for owner’s 
benefit, against surety to recover 
amount of judgment which owner had 
recovered against contractor.—Gales- 
burg Sanitary Dist., for Use:of Ander- 
son v. American Surety Co. of New 
/York, 32 N.B.2d 407, 308 Dll.App. 457. 

§ 1265 

D.C.Cal. Where dismissal of a pro- 
ceeding is the result of an adjustment 
of the matters in dispute, action eannot 
be renewed.—In re Hinshaw, 33 F. 
Supp. 964. s 


§ 1206 
C.C.A.Mich. Where plaintiff sought 
dismissal without prejudice because of 
absence of one of plainté#f’s attorneys, 


orphans’ court but such actio 


ee 


' ) 1 
federal District — 
Court’s judgment, dismissing action on 
war risk insurance policy for perma- 
nent total disability benefits on ground 
that policy had lapsed and was n 


in force when = plaintiff’s 
arose, was on ‘merits,’’ 
barred plaintiff’s action, 


within year after entry of judgmen i 
on same policy to recover such benefits | 


516.—Clegg v. U. S., 112 ¥.2d 886. 
Cal. An order dismissing an action 
on a note for lack of prosecution was 
not ‘res judicata” in another action on 
the same note, since a dismissal for 
delay in prosecution is not a judgment — 
on the merits. \ 
Gonsalves y. : it. 
Trust & Savings Ass’n, 105 P.2d 118, 
superseding 96 P.2d 391. Jel ay eee 
Cal.App. If judgment in first actio 
did not determine the merits of the 
existing controversy, upon a complai 
that contained a valid declaration of 
the ultimate facts, the judgment of dis 
missal based upon order sustaining gen- | 
eral demurrer would not be a bar un-. | 
der the “res judicata’ doctrine to a 
subsequent action based upon the same 
facts.—Johnston y. Ota, 110 P.2d 507. — 
Generally, judgments merely of dis- 
missal, whether voluntary or involun- 
tary, are not on the merits and do no 
operate as a bar or “estoppel” in sub 
sequent proceedings involving the sam 
matters unless it appears that the judg: 
ment necessarily involves those mat 
ters.—Johnston v. Ota, 110 P.2d 507. 
IiLApp. Where. beneficiary of trust 
sued trustees to recover portion. = 


averring that beneficiary’s father a 
surviving husband of beneficiary’s 
mother was entitled to a portion o 
trust income, and alleged in counter 
claim that beneficiary without knowl- 
edge or consent of her father who was 
executor of her deceased mother’s ee 
tate, took property from estate valued 
in excess of any amount due benefi- 
ciary on any theory of the case, order 
dismissing counterclaim on ground that 
it should have been presented in an- | 
other forum, was a “final order” only 
in sense that it prevented presentation 
of counterclaim on merits in instant — 
suit, and order did not purnort to ad- | 
judicate claim on the merits. Smith- — 
Hurd Stats..c. 110, §8 157. 162. 201-7 
Countiss v. Whiting, 29 N.H.2d 277, 306 — 
Ill.App. 548. a 

N.¥.Sup. Where a judgment recited 
that complaint was dismissed on mo- 
tions made before close of plaintiffs’ 
case, and did not declare that it was — 
rendered on merits, Judgment was not 
a bar to a new action. Civil Practice — 
Act, § 482.—Holland vy. Schwartz, 22 
N.Y.8.2d 283, affirmed 22 N.Y.S.2d 197. 

N.Y.City Ct. In action by automo- 
bile occupant for injuries sustained in 
collision between trolley car and auto: 
mobile, decisions denying motions of 
driver of automobile for dismissal of 
eross-complaint filed by attorney for 
owner of automobile, on ground that 
the attorney acted against owner’s 
wishes and in interests of the owner’s 
liability insurer, was not “res judica- 
ta” on issue of merits of cross-com- 
plaint. Civil Practice Act, § 193, subd. 
2.—Kurzon vy. Union Ry. Co. of New 
York City, 21 N.Y.S.2d 310. 

RI. After judgment of nonsuit om 
ground that plaintiff in personal in- 
jury action was contributorily negti- 
gent as matter of law, plaintiff may 
commence new action for same cause 
within limited time, so that such dis- 
position of case is no bar as “res ju- 
dicata’” or “stare decisis’ to subsequent 
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§ 1206 


action of trespass on the case to re- 
eover damages for same injury. Gen. 
Laws 1938, c. 510, § 9.—Hayman v. 
Union Corporation, 17 A.2d 30. ; 

Tex. Where parties to county’s suit 
in trespass to try title to recover 
school land agreed to have surveyor in- 
vestigate the land in controversy and, 
thereafter, upon submission of report 
of investigation, suit was dismissed by 
eounty, the agreement amounted only 
to an agreement to, dismiss the cause 
and did not constitute a compromise 
‘and settlement of the merits of the 


 gause of action, and the judgment of 


‘dismissal therefore was not “res judi- 
eata” in subsequent suit in trespass to 
try title between the same parties to 
recover the same land.—Cass County v. 
Rambo, 143 8.W.2d 916, affirming 131 
$.W.2d 214. Pat 

. Tex.Civ.App. A judgment of dismiss- 
al of suit to recover compensation for 
services rendered as city attorney, 
which judgment was based on de- 
murrer which went to the ,merits of 
the cause, was “res judicata” preclud- 
ing ‘subsequent suit based on same 
cause of action—Jones v. City of 
Uvalde, 144 AER ae sek error refused. 
. 1 


- -U.S.Mo. In action to enjoin Missouri 
officials from enforcing Missouri Bus 


and ‘Truck Law, where defendant offi- 
eials filed counterclaim for fees and 
-——s licenses the plaintiffs had failed to pay 
in the past and t 

- eounterclaim to include amounts plain- 


later amended the 
tiffs failed to deposit with trustee dur- 
ing litigation, judgment dismissing 
-eounterclaim, without hearing on mer- 
its, and without prejudice because of 
serious doubt regarding right of de- 
fendants to maintain. such counter- 
claim was not a “final adjudication” of 
issues presented by defendant officials’ 
motion for assessment of damages and 


_ costs against the plaintiffs and their 
injunction bond sureties, 


Mo.St.Ann, § 


5272, p. 6689; Jud.Code, § 266, 28 U. 


\ §.C.4. § 380.--Public Service Commis- 


- gion of Missouri v. Brashear Freight 
Lines, 61 S.Ct. 784, reversing 114 F.2d 

1, certiorari granted 61 S.Ct. 392. 
C.C.A.011. Ordinarily, a judgment or 
decree without prejudice does not work 


f an “estoppel” or act as a former ‘‘ad- 
judication”’.—In re McDermott, 115 F. 


) 20-582. 
Fae. Where motion to vacate de- 
fault judgment was denied without 


prejudice to its renewal, an objection to 
a subsequent motion on ground of ‘res 


oO _ judicata” could not be properly sus- 


tained.—Cotten v. Perishable Air Con- 
_ditioners, 110 P.2d 1010. 


§ 1208 
D.C.N.Y. Orders, from which no ap- 
peal was taken, dismissing action 


against certain defendants on ground 
of improper venue, constituted judicial 
determinations on questions of fact 
and law within court’s jurisdiction, and 
orders were “res judicata’ of right to 
maintain suit in same district on the 
‘same cause of action, in absence of al- 
legation of new material facts, even if 
dismissal was erroneous. Jud.Code § 
51, 28 U.S.C.A. § 112.—Ripperger v. 
A. GC. Allyn & Co., 37 F.Supp. 373. 
Orders from which no appeal was 
taken, dismissing action for improper 
venue, precluded plaintiff from later 
raising objections which were then 
available to him, though in light of in- 
tervenin decision of the Supreme 
‘Court i appeared unfortunate for 


- plaintiff that he did not take an appeal. 


—Ripperger v. A. 
F.Supp. 373, 


12 

_La.App. A decree dismissing suit 
ecause of nonjoinder of necessary 
party is, in effect, nothing more than 
judgment of nonsuit, so that new suit 
may be instituted, into which all nec- 
essary parties may be brought.—O’Sul- 
livan v. Knop, 198 So. 191, annulling 
195 So. 366. 


1212 
Mo.App. A judgment, which dis- 
missed widow’s bill in equity to set 
aside probate court judgment setting 
off homestead, because the bill failed 
to state a cause of action, would not 
ibe “res judicata” of widow’s subse- 


C. Allyn & Co., 37 
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Mulkey, 145 §8.W.2d 996. 
§ 1214. ; 

C.C.A.N.Y. Orders of New York Dis- 
trict Court dismissing complaint as to 
named defendants for lack of jurisdic- 
tion on ground of improper venue were 
“reg judicata” and barred subsequent 
suit against named defendants based 
on same allegations as in prior suit, 
except additional nonjurisdictional al- 
legation that defendants. had  respec- 
tively appointed an agent for service 
of process within the state of New 
York. Rules of Civil Procedure for 
District Courts, Appendix of Forms, 
form 2, note 3, 28 U.S.C.A. following 
section 723¢c.—Ripperger vy. A. C. Allyn 
SUCOsmhEsi Ea duces: 

D.C.N.Y. The dismissal of an action 
solely for want of jurisdiction over 
subject matter or parties is a conclu- 
sive determination of court’s lack of 
jurisdiction, but is not an adjudication 
of the merits and will not bar another 
action in the proper tribunal for the 
same cause, nor will it bar a second 
action if the pleader in the first ac- 
tion failed to allege some essential ju- 
risdictional fact which later is sup- 
plied in a new pleading.—Ripperger v. 
A. C. Allyn & Co., 37 F.Supp. 378. 

Where action is dismissed for want 
of diversity of citizenship, plaintiff may 
bring action on same cause in same 
district if he later becomes citizen of 
another state so that diversity of citi- 
zenship then exists.—Ripperger v. A. C. 
Allyn & Co., 37 F.Supp. 373. 

Okl. Judgments. dismissing actions 
for lack of jurisdiction did not bar 
subsequent action on theory either of 
“estoppel by judgment” or “res judi- 
Coe ec are v. Hooper, 112 P.2d 

Utah. A judgment dismissing a 
teacher’s action under Declaratory 
Judgment Act for a determination of 


teacher’s rights and _ status under 
Teachers’ Retirement» Act, on ground 
of lack of jurisdiction without a 


determination of teacher’s status or 
rights under Teachers’ Retirement Act, 
was not ‘res judicata’ and did not 
bar subsequent mandamus suit to de- 
termine teacher’s rights under Retire- 
ment Act. Rev.St.1933, 104-64-1. et 
seq.; Laws 1937, c. 85, §§ 11,'12(b).— 
Gibson v. Utah State Teachers’ Retire- 
ment Board, 105'P.2d 353. 
_ § 1215 

Il.App. A judgment of dismissal for 
want of prosecution was not a bar to a 
subsequent action between same par- 
ties on same cause of action.—Wetzel 
Yee 32 N.E.2d 989, 309 Ill.App. 
oo. 


piselarz. 

La. In petitory action against rail- 
road, a reservation contained in judg- 
ment of district court and affirmed on 
appeal did not authorize recovery of 
compensation or damages for railroad’s 
appropriation of property, where by 


reserving both parties’ rights with ref-— 


erence to claims for compensation and 
damages, neither district court nor 
Supreme Court awarded plaintiff any 
greater right than he might have to 
claim compensation for value of prop- 
erty occupied and used or for damages, 
but left rights of parties to be de- 
cided in a future proper proceeding.— 
Gumbel v. New Orleans Terminal OR 
1 So.2d 686, 197 La. 439. 


La.App. A judgment of nonsuit, in 
suit by agent on contract for sale of 
pianos on commission, was not ‘reg 
judicata” as to subsequent suit involv- 
ing same contract wherein agent sought 
an accounting to determine amount due 
him from: principal, where right to 


institute subsequent suit was expressly/ thereunder 


to 
it did not state a cause of action, and 
that decision became final, the judg- 


ties.—Stimee vy. 


close equitable mortgage 
that plaintiffs had in a prior suit at- 
tempted to foreclose an equitable mort- 


2d 776, 45 N.M. 287. 
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C.C.A.Ohio. A judgment rendered 
upon sustaining a demurrer is equally 
conclusive by way of “estoppel” of the 
facts confessed by the demurrer as a 
verdict finding the same facts would 
have been and accordingly where a de- | 
murrer goes to the merits, a judgment 
sustaining it is a bar to a subsequent 
suit on the same cause of action.— 
U. S..v. Glidden Co., 119. F.2d 235. 

Cal.App. If demurrer filed ‘by de- 
fendants in first action was sustained 
for lack of jurisdiction or because of 
uncertainties or ambiguities, judgment 
in the first action would not under the 
“res judicata” doctrine bar subsequent 
action based upon the same facts.— 
Johnston v. Ota, 110 P.2d 507. ; 

Ga.App. Judgment of the superior 
court on exceptions of law to auditor’s 
report was not a “final judgment” on 
which to base plea of res judicata in 
a ‘subsequent action.—Loveless v. Car- 
ten, 12 S.H.2d 175 

Ga.App. A mere preliminary order 
or judgment, such as an order sustain- 
ing or overruling exceptions to an au- 
ditor’s report, is not a “final judg- 
ment” on which plea of res judicata 
can be based in a subsequent suit.— 
Loveless v. Carten, 12 $.H.2d 175. { 

Il.App. Where property owner who 
had sued sanitary district, a contrac- | 
tor and surety on contractor’s bond for 
damages to owner’s property dismissed 
action as to surety and district after 
trial court sustained surety’s demurrer 
to declaration, and owner recovered 


judgment against contractor, and such 


judgment was the only final judgment 
rendered, and liability of surety for 


eontractor’s negligence was not based 


upon any tortious act of surety, sus- 
taining of demurrer did not operate as 
“res judicata” or “estoppel” so as to 
preclude subsequent action by district, 
for owner’s benefit, against: surety to - 


recover amount of owner’s judgment 
against contractor.—Galesburg Sanitary 


Dist., for Use of Anderson v. American 

Surety Co. of New York, 32 N\H.2d 
407, 308 Ill.App. 457. 

Kan. Where demurrer was sustained 
plaintiffs’ petition on ground that 


ment was “res judicata’, and the is- 
sues inyolved could not be relitigated 
in a new suit between the same. par- 
Verderber, 106 P.2d. 
708, 152 Kan. 582. 

Where it was shown in suit to fore- 
on realty 


gage against the same defendants and 
property, and that a demurrer was sus- 
tained to the petition in that suit, and 
that the equitable mortgage involved 
in the former suit grew out of the 
same transaction as that involved in 
the subsequent suit, plaintiffs’ claim to 


an equitable mortgage was barred by 
the former decision on the demurrer 


under principles of “res judicata,’— 
Stimec v, Verderber, 106 P.2d 708, 152 
Kan. 582. 
Kan. Where petition charged that 
administrator who was also guardian 
of incompetent neglected to perform hig 
duties and that a final settlement was 
void and demurrer to petition was over- 
ruled and defendants were given 30 
days in which to answer, the overruling 
of the demurrer and failure to appeal 
therefrom did not make matters raised 
“res, judicata” so as to 


reserved to principal in first suit—Mas- , preclude defendants from setting up in 


set v. Baldwin Piano Co., 199 So. 422. 

N.M. In contractor’s action to re- 
cover balance allegedly due from hotel 
owners under contract for construction 
of hotel, wherein owners filed a cross- 
action for an indebtedness allegedly 
due by contractor under the same con- 
tract, trial court, after trying and de- 
ciding an issue raised in cross-action, 
could not reserve to the losing party 


answer defense that final settlement 
wags valid and was conclusive because 
order approving it had not been ap- 
pealed from, Gen.St.1935, 60-758; Gen. 
St.Supp.1939, 60-3314a.—Miller v. Say- 
lor, 110 P.2d 744, 153 Kan. 329. 
Minn. The overruling of a demurrer 
to a complaint was not “res judicata” 
barring defendant from questioning 
sufficiency of the complaint to state a 
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2 murrer which went to the merits of the 


- subsequent suit based on same_ cause 


.and hence was 


de- 


cause, was: “regs judicata’ precluding 


of action.—Jones v. City of Uvalde 
S.W.2d 932, error refused. | 
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Ga. A judgment sustaining a gen- 
eral demurrer to pleadings of inter- 
vener who sought cancellation of tax 
deeds on ground that levy was ex- 
cessive and that an interest less than 
the fee was conveyed would not bar 
subsequent intervention by owner with- 
in ‘redemption periods for purpose of 
redeeming the property as provided by 
law. Code Ann. §§ 92-4402, 92-8301.— 
Forrester v. Lowe, 15 S.H.2d 719. 

Ky. In action by revenue agent for 
the state at large to collect gasoline 
tax, order merely sustaining demurrer 
to petition, but not dismissing the 
petition, was not a-“final judgment” 
not “res . judicata” 
against right to recover such tax from 
county board of education. Ky.St. § 


, 144 


4281g-1 et seq.—Board of Education of 
Kenton County v. Talbott, 151 S.W.2d 


42, 286 Ky. 548. 

Mass. ‘he sustaining of demurrer on 
ground that another form of remedy 
should have been pursued does not pre- 
elude later resort to the proper remedy. 
—Amory v. Kelley, 34 N.H.2d 507, 309 
Mass. 162. 

§ 1221 P , 

Cal. Where trial court . permitted 
plaintiff to renew his motion to set 
aside an order dismissing action with 

rejudice as to one of defendants dur- 
ing course of trial on proper notice to 
adverse party, pursuant to statute, 
doctrine of ‘‘res judicata” did not nec- 
essarily apply, and test of regularity 
of trial court’s action on appeal from 
order was whether trial court abused 
its discretion in permitting a renewal 
of the motion and in arriving at a 
different conclusion. Code Civ.Proc. § 
473.—Harth v. Ten Dyck, 108 P.2d 675. 
16 Cal.2d 829. 

§ 1225 


C.C.A.Me. An executrix’ recovery of 
judgment under Maine death statute 
for death of decedent did not operate 
as a merger of cause of action for re- 
covery of pecuniary losses suffered by 
deceased prior to his death, and did 
not preclude maintenance of action un- 
der Maine survival statute for recovery 
of such pecuniary losses. _ Rey.St.Me, 
1930, ce. 101, §§ 8, 9, and § 10, as 
amended by Pub.Laws 1933, e. 113.— 
Farrington v. Stoddard, 115 F.2d 96, 
reversing 31 F.Supp. 73. 

C.C.A.Miss. A Mississippi judgment 
for railroad, in switchman’s action for 
damages because railroad had given 
switchman too low a place on seniority 
roster, was not “res judicata’ in 
switchman’s subsequent action against 
railroad for damages wherein wrong- 
fulness of discharge was basis of re- 
covery, where switchman lost former 
action solely because it was held that 
his old employment had been super- 
seded by that on which he subsequent- 
ly sued and hence causes of action 
were not the same. Railway Labor 
Act, as amended, 45 U.S.C.A. § 151 et 
seq.—lIllinois Cent. R. Co, vy. Moore, 112 
2d 59s 


C.C.A.Mo. Fact that there was a 
change in personnel of plaintiff’s coun- 
sel, after suit to set aside a judgment 
entered in law action was brought, was 
not sufficient ground for bringing of a 
subsequent suit on the same cause of 
action.—Kithcart v. Metropolitan Life 
Ins. Co., 119 F.2d 497.: 

€.C.A.Ohio. Judgment on demurrer 
for defendant in action by United 
States to recover taxes and interest for 
diversion of denatured alcohol to bever- 
age purposes by permittee on ground 
that action was barred by limitations 
and double jeopardy was not “res 
judicata” of action based on same acts 


‘tee and buyer at trustee’s sale, 


e The effect of a 
judgment or’ decree as “res judicata” 
depends upon whether the second ac- 
tion or suit is upon the same or a 
different cause of action.—Mendez v. 
Bowie, 118 F.2d 435, 

D.C.Pa. Where two suits are 
brought, one for damage and the other 
for maintenance, the award in the suit 
for damages does not preclude a recov- 
ery for maintenance unless it can be 
definitely shown that the damage award 
actually included items of maintenance. 
Jones Act, 46 U.S.C.A. § 688.—The W. 
H. Hoodless, 38 F.Supp. 432. 

In action by seaman for negligent 
injury, where only matters submitted 
to jury were expenses, loss of wages, 
prospective loss from impaired earn- 
ing power and compensation for pain 
and suffering, and there was no evi- 
dence regarding maintenance, award 
for seaman in negligence ease did not 
preclude a suit for maintenance and 
cures Jones Act, 46 U.S.C.A. § 688.— 
The W. H. Hoodless, 38 F.Supp. 432. 

_Cal.App. A transferee of second as- 
Signee’s beneficial interest in trust 
eould not maintain action for termina- 
tion of trust on ground that prior 
action, wherein second assignee was 
precluded from recovering against trus- 
was 
an action at law for tort, where facts 
alleged in prior action attempted to 
establish an equitable estoppel which 
would preclude defendants therein from 


successfully relying upon first assign- © 


ment, and sought damages only in 
event such relief was denied to second 
assignee.—Papineau yv. Security-First 


he Bank of Los Angeles, 114 P.2d 
App.D.¢. Where original suit by 


guardian on war risk policy was con- 
fined to single issue whether insured 
veteran had paid in his own money 
premiums on his insurance up to May 
1, 1918, and was at that time perma- 
nently and totally disabled, judgment 
denying recovery was not “res judi- 
cata” in subsequent suit by veteran’s 
guardian wherein guardian claimed to- 
tal disability as of a much later date 
and the continuance of the war risk 
policy in effect by virttie of acts of 
Congress designed to accomplish that 
result. World War Veterans’ Act 1924, 
§ 305, 38 U.S.C.A. § 516.—Pippin v. 
ee 121 F.2d 98, reversing 31 F.Supp. 


Il. A judgment in an action of 
forcible entry and detainer cannot be 
pleaded as a bar to a suit in ejectment, 
since object of action of “ejectment” is 
to try the title to the property, while 
in an action of “forcible entry and de- 
tainer” the immediate right of posses- 
sion is all that is involved and the ti- 
tle cannot be inquired—into for any 
purpose.—Davis vy. Robinson, 30 N.H.2d 
52-874. T1653. 

A judgment, denying relief to plain- 
tiffs in forcible entry and detainer ac- 
tion on ground that they had never 
been in possession of lots and lots were 
not vacant and unoccupied as required 
by clauses of forcible entry and detain- 
er act, was not a bar to subsequent ac- 
tion in ejectment, since the two pro- 
ceedings were not identical. Smith- 
Hurd Stats. c. 57, § 2, els. 1, 3.—Davis 
vy. Robinson, 30 N.E.2d 52, 374 Ill. 553, 

Ind. Where insured brought action 
for insurer’s breach of total and per- 
manent disability contract eontained in 
policy and assigned all his right, title, 
and interest in life insurance contract 
contained in same policy to his wife, 
who filed cross-complaint against in- 
surer for breach of the life insurance 
contract, which cross-complaint was 
stricken out on insurer’s motion, the 
judgment in insured’s action was not 
“reg judicata’ of wife’s subsequent ac- 
tion for breach of the life insurance 
contract.—Armstrong y. Illinois Bank- 


on erg. Life: 


hu 


| nea” ae Manges 
Ass'n, 29 N.H.2d 415, rehearing | 
720. Opis) © ae ee 


denied 29 N. 


negligence required in action agains 
I Code 1939, § 11210.—Band 
Reinke, 298 N.W. 865, 230 Iowa 5 

Ky. ‘The best and most accurate te 
as to identity of causes of action with 
in res judicata rule is whether th 
same evidence would  sustain_ b 
causes of action—Jackson y. Peppe 
eens Co., 144 S.W.2d 212, 284 Ky. 


h 
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La. A judgment adverse to defend- is 


ants in property owners’ suit agai 
lot owner to whom a permit for build 
ing and operation of an oil station had 
been granted, and police jury. whi 
had granted permit, to have ordinan 
granting permit decreed void and pe 
mit canceled, was not “res judicat 


So. 209, 195 La. 492. f 
Mich. Neither judgment for ci 
action by ‘property owners to restr: 


Judgment, in action of 


replevin by third person, that defendant 


did not have good title to automobile 
transferred to him by buyer in par 
payment of new automobile, did not baz 
action by such defendant against buyer 
for breach of contract.—Mott v. Molden-— 
Deer, 27 N.Y.S8.2d 563, 261 App,.Div 

mee 3 


N.¥Y.Sup. Where ‘plaintiff recovere: 
damages for breach of contract of em 


Pitt v. Feinbart Realty Corporation, 2: 
N.Y.S.2d 459. 
N.Y.Sup. The statute providing that 
a judgment denying recovery in an ac- 
tion upon an agreement in writing shall 
not be deemed to bar an action to r 


form agreement and to enforce it as 
reformed was not intended to abolish © 


the doctrine of “res judicata” under 
which a litigant once defeated on the 
merits is prevented from again raising 
the same issue in another court of orig- 
inal jurisdiction. Civil Practice Act, § 
112-d.—Falkowski v. Metropolitan Life 
Ins. Co., 25 N.Y.S.2d 474, 175 Mise. 878. 
N.Y.Sup. A judgment by employee 
against corporate employer, which 
transferred its property to certain in- 
dividuals, was a bar to any further ac- 
tion by employee against employer on 
her employment contract.—Royce vy. 
Whiteway Casino, 27 N.Y.S.2d 206. 
Pa.Super. Prior to statute providing 
that rights of action for personal in- 
juries to wife shall be redressed in 
only one suit brought in names of 
husband and wife, recovery by wife in 
her suit for such items as medical ex- 
pense, necessary domestic help and 
other similar items, would not have 
been a bar to an action for the same 
items of damage by husband, and hus- 
band was entitled to recover moneys 
he became liable to pay for her medi- 
eal care and attendance as well as for 
the money he had expended. 12 P.S. § 
1621 et seq.—Fulcomer y. Pennsylvania 
R. Co., 14 A.2d 593, 141 Pa.Super. 264. 
Subsequent to statute providing that 
rights of action for personal injuries 
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to wife shall be redressed in only one 
suit brought in names of husband and 
wife, wife’s recovery in separate action 
of damages for such items of expense 
as she paid or agreed to pay, will bar 
aeons recovery for same expenses, 
even if he is primarily liable. 12 P.S. 
§ 1621.—Fulcomer y. Pennsylvania R. 
Co., 14 A.2d 593, 141 Pa.Super. 264. 
Tex.Civ.App. In suit to enforce land- 
lord’s lien upon cotton, where defend- 
ant made no claim for damages for al- 
_- leged wrongful sequestration of six 


Civil Appeals, which on a former appeal 


Fi bales of cotton, the judgment was not 
; “res judicata’ as to defendant’s right 
Ses to damages for alleged wrongful se- 
-——s questration.—Keesee v. Cate, 144 S.W. 
aid 2d 348. 

oe rap Tex.Civ.App. Judgment of Court of 


reversed judgment permitting pharma- 
-__ eist to recover on a quantum meruit for 
services rendered in his spare time, was 
not “res judicata” as to right of phar- 
AY macist to recover on a quantum meruit, 
Fs where it appeared that judgment for 
be pharmacist was reversed because of 
lack of evidence as to value of his 
services, and that the cause was _ re- 
-manded to trial court.—Parks v. Kelley, 
147 8.W.2d 821. 
ss ¥ex.Civ.Anp. Where judgment, 
training Railroad Commission 
interfering with movement of 104,000 
- parrels of oil in commerce, was based 
on inventory and testimony estimating 
capacity of pit in which oil was stored 
~ as 104,000 barrels, whereas, after re- 
- moval of such amount, approximately 
36,000 barrels remained, such judgment 
was not “res judicata’ to owner’s 
right to remove such additional oil, 
+ which was found on conflicting evidence 
to be lawful, particularly where sub- 
sequent action, wherein res judicata 
_ . plea was raised, was instituted by state 
for confiscation of the oil. Vernon’s 
_ Ann.Civ.St. art. 6066a.—State v. All the 
Oil and Products of Oil Situated in 
_ Certain Pits in Upshur County, 153 
| §.W.2d 191, error refused. 
( . § 1226 
U.8.Del. Two prior denials of mo- 
tions treated as made on its own behalf 
by pipe line company’s stockholder to 
intervene in an action to enforce the 
anti-trust laws were not “res judicata” 
‘of stockholder’s right to intervene on 
- eompany’s behalf to enforce com- 
_ pany’s rights conferred by a consent 
decree, where earlier denials involved 
different legal claims from those sub- 
-* sequently —_asserted.—Missouri-Kansas 
Pipe Line Co. v. U. S., 61 S.Ct. 666, 
affirming U. S. v. Columbia Gas & 
- Blectrie Corporation, 32 F.Supp. 474. 
_ Towa. The most infallible test as to 
whether a former judgment is a bar 
under the doctrine of “res judicata’ 
is to inquire if the same evidence will 
maintain both the present and the 
former action.—Band v. Reinke, 298 N. 
W. 865, 230 Iowa 515. 

N.Y.Sup. The test whether one ac- 
tion is “res judicata’ as against an- 
other is whether substance of rights or 
interests established in first action will 
be destroyed or impaired by prosecu- 
tion of the second.—Furman v. Krauss, 
26 N.Y.S.2d 121, ye Mise. 1018. 

, 22 
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a) C.C.A.Ohio. Under Ohio law, if a 

plaintiff fails in one action because 
of omission to allege a material fact, 
he is not concluded from maintaining 

a subsequent action in which missing 
fact is supplied, since in such case 

earlier judgment determines only that 

facts alleged are insufficient to con- 

stitute a cause of action.—West v. 
' American Tel. & Tel. Co., 121 F.2d 142, 
5 conforming to mandate 61 S.Ct. 179, 
¥ Bie Sai2 los 60) Lebid.. 139, 2132)" Ay 
L.R. 956, reversing 108 F.2d 347, certi- 
orari granted 60 S.Ct. 979, two cases, 
310 U.S. 618, 84 L.Hd. 1392. 

Ct.cl. A decision of Board of Tax 
Appeals refusing to allow deduction for 
depreciation upon certain assets was 
not “res judicata’, and did not pre- 
elude taxpayer from introducing evi- 
dence as to cost of such assets in suit 
to recover taxes for subsequent years, 
where the only reason the Board de- 
nied claim for depreciation was because 
the taxpayer, having taken a different 
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view of transaction involved, had ‘not 
introduced proof as to cost of such 
assets.—Harvey Coal Corporation v. U. 
S., 35 F.Supp. 756. 

Va. If two actions put in issue 
common matter of fact as necessary 
ground of recovery, though they involve 
right to different things, adjudica- 
tion of such matter in first action is 
conclusive in second action.—Pickeral v. 
Federal Land Bank of Baltimore, 15 
S.E.2d 82, 177 Va. 743. 

Wash. A judgment in action at law 
by seaman for injuries suffered in 
employment adjudicated, and therefore 
extinguished,, all possible claims which 
seaman might make for care and cure. 
Jones Act, 46 U.S.C.A. § 688.—Oceanic 
Fisheries Co. v. U. S. Fidelity & Guar- 
anty Co., 115 P.2d 714. 
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C.C.A.Cal. A judgment of dismissal 
in prior proceeding by ‘insolvent ir- 
rigation district under statute provid- 
ing for readjustment of debts of politi- 
eal subdivisions of state on ground 
that statute was unconstitutional was 
not “res judicata’ as to right of dis- 
trict to relief under subsequent statute 
authorizing compositions, which the 
United States Supreme Cour: has de- 
elared constitutional, since a ‘‘new sit- 
uation” was created. Bankr.Act, §§ 78- 
80, 81-84, 11 U.S.C.A. §§ 301-303, 401- 
404.—West Coast Life Ins. Co. v. Mer- 
ced Irr. Dist., 114 F.2d 654, affirming 
In re Merced Irr. Dist., 25 F.Supp. 981. 

C.C.A.Cal. The judgment of  dis- 
missal in prior proceeding by insolvent 
irrigation district under statute provid- 
ing for readjustment of debts of politi- 
cal subdivisions of state on ground 
that statute was unconstitutional was 
not “res judicata’ as to right of dis- 
trict to relief under subsequent statute 
authorizing compositions, which the 
United States Supreme Court has de- 
elared constitutional. Bankr.Act §§ 78- 
80, 81-84, 11 U.S.C.A. §§ 301-303, 401- 
404; Gen.Laws Cal.1937, Act 3854.— 
Bekins v. Lindsay-Strathmore  Irr. 
Dist., 114 F.2d 680, affirming In, re 
Lindsay-Strathmore Irr. Dist., 25 F. 
Supp. 988. 

C.C.A.Cal. A judgment of dismissal 
in prior proceeding by an insolvent 
California irrigation district for read- 
justment of its debts under Municipal 
Bankruptcy Act on ground that act was 
unconstitutional was not “res judicata” 
as to right of district to thereafter 
obtain confirmation of a plan of compo- 
sition of its bond indebtedness under 
Bankruptcy Act. St.Cal.1923, p. 1067; 
Bankr.Act §§ 78-80, 81-84, 11 U.S.C.A. 


§§ 301-303, 401-404.—Jordan. v. Palo 
Verde Irr, Dist., 114 F.2d 691. 
D.C.1l. A judgment for plaintiff on 


a war risk policy was a “final adjudica- 
tion’’ as between parties that disabled 
person was totally and permanently 
disabled, but was not an adjudication 
that condition would at all times in 
future constitute total and permanent 
disability, and therefore government 
was not precluded from obtaining sub- 
sequent adjudication that total and 
ermanent disability had ceased.— 
rown vy. U. S., 39 F.Supp. 82. 


The government could not relitigate 
questions originally adjudicated in 
prior suit on war risk policy but it 
could show change in physical condi- 
tion and must overcome presumption 
of total and permanent disability as 
previously judicially determined.— 
Brown v. U. 8., 39 F.Supp. 82. 

D.C.8.C. A consent judgment recog- 
nizing defendants’ right to use the term 
“The Lone Ranger,’ which was title 
of moving picture in which one defend- 
ant had appeared when it had been 
produced under license from plaintiff, 
who claimed ownership of such term, 
but perpetually enjoining defendants 
from using the expression ‘Hi-Yo 
Silver,’ was not conclusive as to de- 
fendant’s right to use such expression, 
where, after judgment was entered, sec- 
ond moving picture was issued under 
license from plaintiff entitled ‘‘Hi-Yo 
Silver’ and consisting of the original 
picture with a few new scenes.—Lone 
Ranger vy. Cox, 39 F.Supp. 487. 

Fla. Mandamus requiring issuance 


je beep) Vibert i's 1 Oe Ab. 


of retail liquor license for yea: 


1937 
1938 did not “estop” city from refus-_ 
ing to issue license for subsequent 
year where subsequent ordinance pro-- 
hibited issuance of license for opera- 
tion within certain distance of an- 
other licensee and applicant’s place of 
business was within the prohibited 
distance.—City -of Miami Beach v. 
State ex rel, Patrician Hotel Co., 200 
So. 213. ne 

Kan. Where a judgment in favor of 
world war yeteran on appeal from dis- 
allowance of his claim by Soldiers’ 
Compensation Board had become final 
before 1939 amendment to Soldiers’ 
Compensation Act became effective, de- 
fining a resident as one who gave Kan- 
sas as his place of residence at time 
of entering military or naval forces 
of United States, and providing that 
proof of residence should be _ official 
records of war and navy departments, 
judgment was “res judicata” as to 
veteran’s claim and 1939 amendment 
would not be a bar to payment of the 
judgment. Gen.St.1935, 73-101 et seq.; 
Gen.St.Supp.1939, 73-102.—LeMarr  v. 
Kansas Soldiers’ Compensation Board, 
109. Pi2d 182, 153, Kan. 239. 

Mich. A judgment of circuit court, . 
in prior suit by taxpayer to recover 
state sales tax paid by it on compensa-, 
tion received for steam furnished to 
patrons for heating purposes, per- 
mitting taxpayer to recover, which 
judgment was unappealed from, was 
not ‘res judicata” as to right of tax- 
payer to recover in a subsequent ac- 
tion, where General Sales Tax Act was 
amended after such decision so that 
term “sale at retail” exnressly  in- 
cluded steam. Pub.Acts 1933, No. 167, 
§ 1(e), as amended by Puh.Acts 1939, 
No. 313—Detroit Edison Co. v. State, 
298 N.W. 525, 298. Mich. 259. 

Miss. Where declaration in first 
replevin action, plea, attempted recoup- 
ment ‘and instructions showed that 
only issue submitted to jury was 
whether defendant was in default in 
payment of installments due on note 
given for purchase price of automobile 
so that under the note and conditional 
sale contract plaintiff was entitled to 
Immediate possession, judgment for de- 
fendant was conclusive only that plain- 
tiff was not, at time of judgment, en- 
titled to immediate possession of the 
automobile, because there had been no 
default in payment of installments 
when the replevin proceedings were in- 
stituted, and judgment was not “res 
judicata” in subsequent replevin ac- 
tion brought by plaintiff after all of 
the installments became due.—Commer- 
cial Credit Co. v. Newman, 198 So. 303. 

N.Y.Dom.Rel.Ct.. Dismissal of moth- 
er’s petition to require son to con- 
tribute to her support on ground that 
mother was not likely to become a pub- 
lic charge and therefore a _ jurisdic- 
tional prerequisite was absent was 
without prejudice to the filing of a 
new petition on occurrence of juris- 
dictional facts. Laws 1938, c. 482, §§ 
92(3,, 9),:101, vsubd. , 4, and. §  131.— 
Anonymous y. Anonymous, 26 N.Y.S.2d 
597, 176 Mise. 103. 


S.c. A judgment that ‘subsidiary 
corporation which was not carrying on 
or doing business in the state was not 
liable for state income tax under stat- 
ute taxing corporation only with re- 
spect to carrying on, or doing business 
in the state, was not “‘res judicata” as 
to liability of such corporation to pay 
income tax for subsequent years un- 
der statute imposing on every corpo- 
ration a tax on the entire net income 
derived from property located in the 
state, regardless of whether the eorpo- 
ration was engaged in business im the 
state. Code 1932, § 2440(a)—Caro- 
lina, C. & O. Ry. of South Carolina v. 
South Carolina Tax Commission, 15 8 
H.2d 764, 197 S.C. 529. 

§ 1231 

C.C.A.Puerto Rico. Where prior suits 
involved right of way over different 
property, judgments entered therein 
were not “res judicata’ of a third 
suit involving right of way over an- 
other piece of proprety, even though 
the rights of way were given over 


e in a forme it between the 
~ parties - ‘was not “res judicata” where 


- jJater suit was. admittedly committed by 
_ defendants after rendition of the decree 
_in the former suit.—McKay_ v. Luns- 
ford, 2°So.2d* 109i» - 

“Ark. A judgment dismissing original 
petition to have lands annexed to fenc- 
ing district was not. “res judicata” 
- - against maintenance of subsequent pro- 

ceeding to have lands annexed, where 
- - the original petitioners did not consti- 
-. tute a majority in value or acreage of 
a the lands as required by statute, but 

_ subsequent petition involved different 
_ Jands and contained a majority in_acre- 

-age and value of the lands. Pope’s 
Dig. §§ 5786, 5787.—Armstrong y. Bull, 

5144'S. W.24 707. A 
Ws - Tex.Civ-App. In  vendee’s suit for 
. .damages for partial failure of title to 
an undivided mineral estate, defend- 
- ant’s plea in abatement and claim of 
. estoppel based on judgment in a pre- 
4 vious suit involving the same and oth- 
er parties for title to an undivided in- 
: terest in minerals in and under the 
same tract were without. merit where 
record did not show that the mineral 

interest involved in the previous suit 

was -the same as that involved in. the 
- present suit.—Dunbar Royalty Co. v. 
- Shinp, 146 S.W.2d 827. 

Tex.Civ.App. Where it did not ap- 
pear from record in prior suit to 
- rescind mineral deeds that the deeds 

contained any more accurate descrip- 
tion than reference to certain tracts or 
parcels of land, located in named coun- 
ties, judgment in prior suit was. not 
z. “res judicata’ of issues in subsequent 
_. suit to cancel deeds, since it could 
a 
- 


-» not be determined from record that 
involved._Kveton. vy. 
. Farmers Royalty Holding Co., 149 §S. 
SAW EGE rs j 
Tex.Civ.App.. In suit in trespass to 
try title, plaintiff's claim for damages 
for conversion of fences, barns, and oth- 
er permanent fixtures and appurtenances 
-. on strip of land claimed by plaintiff, 
. amounted only to a claim for damages 
to the land in controversy and ‘hence 
“was barred by prior judgment in ac- 
1 tion between plaintiff and defendant’s 
predecessor in title, adjudicating plain- 
tiff’s claim to such strip of land ad- 
versely to plaintiff—Long vy. Chap- 
~ man, 151 S.W.2d 879. 


Wash. Where logs were boomed by 
boom company and placed in rafts of 
i logging company which sold the logs 
J and remitted proceeds to boom. com- 
| pany which in turn delivered money to 
‘ logger, and landowner sought to recoy- 
er for conversion of logs in an action 
‘7 against the boom company and log- 
. ging company, landowner was not ‘“‘es- 
topped” from maintaining its action for 
conversion by judgment in a_ prior 
interpleader action in which it was 
determined that the landowner was en- 
titled to the proceeds of certain logs 
for which no recovery was sought in 
the present action.—Watkins v. Siler 
Logging Co., 116 P.2d 315. 


§ 1232 

Ohio App. Where name of arch- 
bishop did not appear on note pur- 
portedly signed by pastor in payment 
for organ, judgment denying recovery 
from archbishop on the note would 
not bar an action against him for the 
debt evidenced by the note, or an ac- 
tion in quantum meruit. Gen. Code, § 
8123.—Congregation of St. Augustine 
Roman Catholic Church of Minster v. 
So Ee ene Bank of Lima, 32 Nad 


.same land was 


Pa.Com.Pl. Where plaintiff rodent 
suit in trespass, alleging that bank 
had disposed of securities left for col- 
lateral, and secured nominal damages, 

- and while first suit pending on excep- 
_ tion, ete., brought suit for the like 
matter in assumpsit, adding that de- 
_  fendant had secured control of real 
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truc- 
ght of way, } 


the lands involved in the two suits were - 
_ not the same, and the chancellor stated. 
_ that the. trespass complained of in the 


de jaf 


ate in which husband had interest 
(and ae whose debt her Shick had 
been pledged) under agreement that — 
money from sale of real estate should 
‘be applied to reduction of obligation. 
Held, when instituting: first action, 
plaintiff had knowledge of all the facts, 
and should have presented them, to- 
gether with all evidence involving her 
right to recover, On introduction of 
second, earlier suit could properly have 
been discontinued. As earlier action 
disposed of on merits, entry of final 
judgment in the first case involved res 
adjudicata. Where party with knowl- 
edge of rights and without fraud on 
part of adversary carries case to con- 
clusion and obtains decision, courts 
generally pronounce such action a con- 


-clusive election, so that adverse judg- 


ment will bar later resort to an incon- 
sistent remedy.—Vanderworker v. 
sent Nat. Bank, 34 Luz.L.Reg.Rep. 


‘Tex.Civ.App. Judgment in former 
suit wherein plaintiff sought damages 
for breach of alleged contract by mort- 
gagee to convey land to plaintiff the 
Jands were purchased by mortgagee on 
foreclosure, but Supreme Court found, 
on pleadings and proof sufficient to 
raise issue of an express trust not sub- 
ject to statute of frauds, that the al- 
leged contract was for the sale of Jands 
and that statute of frauds therefore 
precluded recovery, operated as “res 
judicata’ and an “estoppel’’ barring 
Subsequent suit wherein, upon the same 
alleged contract and practically the 
same pleadings and _ proof, plaintiff 
sought merely the different remedy of 
specific performance. Vernon’s Ann. 
Civ.St.. art. 3995.—American Nat. Ins. 
Co. v. Warnock, 143 S.W.2d 624, er- 
ror dismissed, judgment correct. 

§ 1233 

N.C. Where trial court wa its chatge 
stated that action was brough n 
deceit and gave measure of damages 
applicable in a tort action, specifically 
using terms “tort feasor’’ and “wrong 
doer” and words ‘‘warrant’”’ and ‘‘war- 
ranties” as used in issues were used 
as terms synonymous with words “rep- 
resentation” and “representations”, the 
action was in tort for deceit, and judg- 
ment therein would not be “res judi- 
cata” in respect to a subsequent action 
for breach of warranty.—Harding y. 


Southern Loan & Ins. Co., 10 S.H.2d_ 


599,218 N.C. 129. 

Ohio App. Where customer’s action 
ex delicto against seller for damages 
allegedly suffered by the customer from 
the use of a cosmetic “creme” pur- 
chased from the seller went to judg- 
ment before a competent tribunal, it 
was “res judicata” to a subsequent ac- 
tion ex contractu. by. the customer 
against the seller for damages for al- 
leged breach of implied MES Nee 
Cundiff v. F. W. Woolworth Co., 
N.H.2d 35, 64 Ohio App. 558. 

1234 

Cal. A judgment in divorce action 
by plaintiff’s wife was not a bar to 
plaintiff’s claim to interest in property, 
although in such action defendants 
sought to quiet title by cross-complaint 
against plaintiff and wife, plaintiff fail- 
ed to answer cross- complaint and de- 
fault was entered by clerk, where court 
did not render default’ judgment against 
him and made*no finding thereon other 
than that defendants had purchased 
property and that plaintiff's wife had 
no interest therein, and there was no 
decree that plaintiff had no interest in 
property or that defendants were ex- 
clusive owners.—Watson y. Poore, 115 
P.2d 478, prior opinion 106 P.2d 235. 

A judgment in prior action against 
plaintiff was not a bar to plaintiff’s 
claim to interest in property under re- 
sulting trust where judgment spe- 
cifically provided that it was making 
no determination of interests in prop- 
erty as between plaintiff and defend- 
ant.—Watson v. Poore, 115 P.2d 478, 
prior opinion 106 P.2d 235. 

§ 1235. 

C.C.A.Ind. To bar a _ bankruptcy 
trustee in his quest for assets on the 
basis of a former adjudication, there 


~ Johnson, 110 P.2d 48 


tion that rte ioietie cout, oO We 
covered was not a part of the ba 
rupt’s estate and was not subjec 
administration by the court.—In 
Power, 115 F.2d 69. 

Neb. A judgment on the merits conus We 
stitutes an absolute bar to a subse- — 
quent action founded on the same claim 
or demand, concluding parties and 
those in privity with them, not only as 
to every matter which was offered and 
received to sustain or defeat the cla 
or demand, but also as to any other — 
admissible matter which might have | 
been offered for that purppse) aaa 
v. Somerville, 293 N.W. 326. 

§ 1239 

C.C.A.La. Louisiana 
“res judicata’ could not be based on ~~ 
plaintiffs’ splitting causes of action so 
as to bar present cause merely on 
ground that it could have been ad 
judicated in their prior i fee 

actions for 


company failed to pay lessors © 
market price for gas produced 
sold under the leases. Civ.Code La 
art. 2286.—Union Producing ~ Cos 
Deere 117 P2d° 229. z : 

piece- ite 


ie 


Cal.App. The rule against 
meal prosecution of question of ta 
liability for particular year in sui 
for recovery of tax for such year is_ 
absolute and prevents a second ace 
tion involving a particular year, ev n 
though facts upon which the secon 
suit rests occurred after the first suit 
was. decided. ee 0 

The rule against Sarde pros =) 
tion of question of tax ata 
particular, year is not affected Dy ae 
that formal parties on behalf o gov- 
ernment are different in the two pro 
ceedings.—Pope Hstate Co. v. Johnson 
110 P.2a 481. eS. 

The rule against piecemeal prosecu- 
tion of question of tax liability for 
particular year applies even though 
first suit is by the government for a 
deficiency and the second by taxpay-— 
er for refund, where the same year’s © 
liability is at issue.——Pope Bstate Co. 
v. Johnson, 110 P.2d 481. Y 

Ill. Piecemeal litigation is ‘not. to ‘be 
permitted and neither the parties nor 
the court may be twice vexed with the 
same cause of action.—Skolnik v. 
Petella, 34 N.W.2d 825, 376 Ill. 500; — 
aiming 26 N.H.2d 646, 304 LApp. 


Kan. A judgment for a part of a 
entire and indivisible demand is a ba 
to an action for another part of the 
same demand.—¥Fiscus v. Kansas City 
Public Service Co., 112 P2d 83, 153 
Kan. 493, 

La.App. Courts look with disfavor 
on a multiplicity of suits to attain a 
purpose that can be fully litigated in 
one suit, and thus. prevent a person 
from being annoyed and harassed by 
several suits designed to secure one 

articular form of relief.—Cooper y. 

ederal Land Bank of New Orleans, 
197 So. 822. ae 

N.Y.Sup. A judgment in action 
based on part of single cause of ac- 
tion extinguishes such cause and bars 
subsequent suit on remainder thereof 


under “res judicata’ principle.—Mc- 
Cann v. Whitney, 25 N.Y.S.2d 254, 
§ 1240 
Ind. Where insured’s complaint 


made no _ specifie reference to life in- 
surance feature, but set out specific 
provisions regarding total and perma- 
nent disability, and alleged that in-° 
surer refused to pay disability bene- 
fits, and where pleadings indicated that 
all parties concerned had knowledge 
that insured had assigned all his right 
in life insurance feature to his wife, 
the theory of insured’s complaint was 
to recover damages resulting from 
breach of total and permanent dis- 
ability benefit clause and was not a 
complaint to recover for breach of life 
insurance contract, so that judgment 


| Me 

‘ 

emg! : 

~  ‘§ 1242 

% did not preclude subsequent action by 
assignee for breach of the life _insur- 
ance contract.—Armstrong vy. Illinois 

Zs Bankers Life Ass’n, 29 N.E.2d 415, re- 
hearing denied 29 N.H.2d 953. 

in § 1242 ‘ 

at Cal.App. Where corporation, its 


president and secretary brought ac- 
. fiou for accounting against treasurer 
~~ and_=svice-president, who withdrew 
from corporation on ground that is- 
y suance of stock to him was void, and 
treasurer filed an answer and cross- 
complaint but did not-claim an ac- 
counting, judgment was ‘‘res judicata” 
in a subsequent action for accounting 
ar brought by the treasurer against.the 
-_ eorporation and its officers, since the 
parties were not entitled to split action 
of accounting into several actions.— 
+ +Wread vy. Coffey-Murray, Inc., 110 P. 
eo. 2d b 23. 3 
_. | Ga.App. The mere presentation by 
hospital to patient of single statement 
- eontaining account of doctor for his 
# services rendered, and account of hos- 
pital for its services rendered did not 
necessarily ‘“‘merge” account of doctor 
into indivisible part of account of hos- 
_ pital, so that judgment in favor of 
. doctor for balance due for his services 
_- would bar suit for hospital services. 
~ Code § 20-112.—Oliver v. Hall County 
‘Memorial Hospital, 15 S.H.2d 257. . 
~~ iyidenee that account of hospital 
sued on was separate and _ divisible 
from account of doctor which was pre- 
sented to patient in same. statement, 
and that account arose out of separate 
services rendered by each, warranted 
_ directed verdict for hospital, as against 
contention that judgment for doctor 
’ barred suit for hospital services, Code 
. § 20-112.—Oliver v. Hall County Mem- 
/-_ orial Hospital, 15 S.H.2d 257. 
x § 1243 \ 
‘ D.C.Ky. Only one. cause of action 
exists for injury to real estate caused 
pay by a permanent improvement on ad- 
-_ jacent land and all damages, past, pres- 
ent, and future, must be recovered in 
J cane action.— Wise v. U. S., 38 F.Supp. 


oa 


“Cal. A husband has primary right, 
of which he is not divested by statute 


munity owned automobile and conse- 
quential damages from financial loss 
to community as result of wife’s in- 
juries did not preclude wife, on ground 
that there had been a “splitting of 
causes of action’, from maintaining 
separate action for injuries. Code Civ. 
Proc. §§ 370, 427; Civ.Code §§ 161a, 
172a, 174.—Sanderson v. Niemann, 110 
P.2d 1025, prior opinion 100 P.2d 508. 
Cal.App. A widow, by bringing death 
action as guardian ad litem for chil- 
dren, was barred by “estoppel” from 
thereafter bringing an action in her 
own ‘right. Code Civ.Proc. § 377. 
Walker yv. BHtcheverry, 109 P.2d 386. 
; Kan. Injury to person and _ prop- 
erty of motorist resulting from colli- 
sion between automobile and_ street 
Car constituted but one ‘cause of ac- 
_. :tion’’, so that recovery of judgment for 
property damage precluded mainte- 
; nance of action for personal injuries.— 
.  Fiscus v. Kansas City Publie Service 
; Co., 112 P.2d 88, 1538 Kan. 493. 
my tt § 1247 
_ N.Y.Sup. The value of property for 
taxation as adjudicated in one year 
* may be evidence of its assessable val- 
ue, though not “res judicata” in_re- 
- curring assessment proceedings.—Peo- 


e ex rel, Forty-Second Street Bldg. 
Raeporation vy. Miller, 22 N.Y.S.2d 256, 
174 Mise. 812, affirmed. 22 N.Y.S.2d 


195, reargument denied 22 N,Y.S.2d 928. 
1248 


Okl. The decision in a former ac- 

a tion by a wife against her husband 

, for specific performance of a contract 

for separate maintenance was conclu- 

1 sive in a later action involving sub- 

‘ sequent installments on the same con- 

4 tract, where the facts were identical.— 
] 


Stark y. Stark, 110 P.2d 897. 


ie ae . Baa ai 4 ; 
JUDGMENTS — 


Tenn.App. A decree allowing recov-— 


ery of health benefits.is “res judicata” 
with respect to future installments only 
on questions of validity of the policy, 
fraud, misrepresentation or breach of 
warranty.—Phifer v. Mutual Ben. 
Healy & Accident Ass’n, 148 S.W.2d 


Where reviewing court denied in- 
sured recovery of sick benefits accruing 
between date of commencement of ac- 
tion and pronouncement of final decree, 
because he had not filed amended and 
supplemental bill embracing such in- 
stallments, insured was.free to insti- 
tute a new action with respect to such 
installments.—Phifer vy. Mutual Ben. 
Health & Accident Ass’n, 148 S.W.2d 


§ 1249 

Miss. 
installments a distinct cause of action 
arises upon the following due date of 
each installment, and successive ac- 
tions may be maintained without a 


former adjudication operating as a bar. 


to the recovery of an installment which 
fell due after the former adjudication, 
—Commercial Credit Co. v. Newman, 
198 So. 3038. 


§ 1251 
_ Ind. Under the Civil Rights Act, giv- 
ing “all persons” right to enjoy ac- 
commodations of theaters, and provid- 
ing that any person who shall deny 
such accommodations to “any citizen” 
because of race.or color shall be liable 
“for every such offense’, for penalty 
not exceeding $100, where negro and 
his wife were excluded from theater 
at the same time and brought separate 
actions, verdict and judgment denying 
recovery in wife’s action did not bar 
action by husband. Burns’ Ann.St. §§ 
10-901, 10-902.—Bailey v. Washington 
Theatre Co., 34 N.B.2d 17. 
§ 1256 

Ohio App. Two actions growing out 
of the same tort, prosecuted under stat- 
ute for wrongful death and under stat- 
ute providing that in addition to causes 
surviving at common law, causes of ac- 
tion for mesne profits, or injuries to 
the person or property, or for deceit 
or fraud, also shall survive, although 
by the same personal representative, 
are not in the same right, and a re- 
covery and satisfaction in one is not 
a bar to recovery in the other. Gen. 
Code, §§ 10509-166; 11235.—Allen v. 
tisk 32 N.B.2d 852, 66 Ohio App. 


§ 1262 : 
_ C.C.A.N.J. Where one has a single 
indivisible claim either under a con- 
tract or against another in tort, one 
settlement or one recovery bars any 
further action.—Anzano_v. Metropoli- 
tan Life Ins. Co. of New York, 118 
F.2d 430, affirming 32 F.Supp. 417. 

§ 1263 

C.C.A.IJowa. A ‘successful defense on 

the merits in an action either on the 
principal debt or the collateral will 
bar an action on the other.—Phcnix 
Finance Corporation y. Iowa-Wiscon- 
sin Bridge Co., 115 F.2d 1. 


§ 1266 
Cal.App. A judgment against pe- 
titioners in prohibition proceeding 


brought to prevent governor from in- 
vestigating charges against prison di- 
rectors or removing directors from of- 
fice was not “res judicata’ of issues 
in subsequent certiorari proceeding to 
review governor’s removal of directors. 
Code Civ.Proc. § 1068; Const. art. 10, 
§ 1.—O’Brien v. Olson, 109 P.2d 8. 
Ind.App. In action by one cotenant 
of realty against his cotenant for his 
share of money collected by second 
cotenant on note and mortgage given 
as part of purchase price of the realty, 
where it appeared realty had been con- 
veyed to cotenants by their father, a 
judgment recovered by administrator of 
father’s estate against first cotenant 
upon a note owing by him to the 
father was not “res judicata’ of rights 
of first cotenant in his action for his 
share of proceeds of sale of realty.— 
Johnson vy. Rowe, 33 N.H.2d 351. 
Mass. A judgment that motorist 
could not recover damages arising out 
of automobile collision, solely because 
motorist was guilty of contributory 


-against the plaintiff in the first action, 
notwithstanding that in the first ac-— 


Where money is payable by . 


tion. the judge made a further finding 
that the driver of the automobile of 
the defendant in that action was con- 


fery, 29 N.BH.2d 556. 
N.¥.Sup. A judgment in favor of 

defendant on its counterclaim on a 

note of the plaintiff would not. bar. 


the plaintiff from subsequently assert- . 


ing his cause of action for alleged con- 
version of security and therefore al- 
legations of reply relating to conver- 
sion of security were properly stricken 
from the reply. Civil Practice Act, § 
272.—Phillips y. Manufacturers rust 
Co., 26 N.Y.S.2d 58, 175 Mise. 1009. 
N.Y.Sup. A judgment that husband 
was not entitled to equitable relief to 
enforce a lien on annuity policy pur- 
chased by wife with funds which hus- 
band and wife had deposited in banks 
under fictitious names for purpose of 
avoiding judgments against spouses 
and which funds wife withdrew from 
bank without husband’s knowledge, 
wag not “res judicata” in subsequent 
action wherein husband sought a decla- 
ration that he was owner of judgment 
which wife had acquired and that it 
should be discharged of record, since 
a judgment in subsequent action would 
not destroy or impair any of rights 
obtained by wife in prior action.—Fur- 
man y. Krauss, 26 N.Y.S.2d 121, 175 
Mise. 1018. Ppa 
Pa.Super. The obtaining of a judg- 
ment in scire facias proceedings is ,‘‘res 
judicata” on issue of payment since 
payment of judgment can be raised 
as a defense in proceedings to revive 
judgment.—First Nat. Bank of Mount 
Holly Springs v. Cumbler, 21 A.2d 120. 


§ 1267 


tributorily negligént—Cambria y,. Jef- : 


Cal.App. A party, having a defense ~ 


to a> pending cause of action, must 
present such defense in that action, or 
it will be deemed ‘waived’, since it is 
the policy of the law that litigation 
shall not be had in piecemeal.—Wiec- 
zorek.v. Texas Co,, 114 .P.2d°.377. * 

An adjudication that an agreement 
between lessor and lessee. was a con- 
tract that lessee had fully performed 
all the obligations of an oil lease 
prior :to the date of agreement, and 
that lease was forfeited by nothing 
which previously had occurred, “es- 
topped” lessor in a subsequent action 
to assert a breach of lease for lessee’s 
failure to give written notice of aban- 
donment of nonpaying wells as re- 
quired by lease, which wells were 
abandoned prior to date of agreement, 
regardless of whether. lessor had 
knowledge of such abandonment when 
agreement was made, where lessor 
had such knowledge during prior liti- 
gation, but withdrew her cross-com- 
plaint seeking relief because of such 
abandonment.—Wieczorek y. Texas Co. 
114 P.2d 3877. 


OF 


§ 1273 

Ark. Under statute relating to re- 
quirements of an answer, a defendant 
cannot let judgment go against him 
at law upon a legal liability and then 
enjoin judgment in equity upon equita- 
ble grounds which were known before 
judgment at law, since parties must 
litigate whole controversy in one ac- 
tion, and a defendant who has an equi- 
table defense to an action at law can 
interpose such defense by answer or 
counterclaim, and, if necessary, have 
ease transferred to chancery court. 
Pope’s Dig. § 1416.—Arkansas Power & 
Light Co. v, Liebe, 144 S8.W.2d. 29. 

§ 1274 

Ariz. Where a counterclaim is set up 
in an action and there is no final 
judgment rendered thereon, a judg- 
ment on the original cause of action 


does not bar the bringing of a separate, 


and independent suit upon the counter- 


claim.—Valley Gin Co. v.. McCarthy, 
106 P.2d 504. r 
N.M. A set-off may or may not be 


pleaded at defendant’s election, and if 
not pleaded, the right to sue upon it as 


ys 
t 


_. App.D.C. Where trustee 


ef ns 


laintiff is not impaired — 
j ae the defendant. 


5 P.2d 84, 45 


of seller’s 


ment to repurchase was not severable 
trom original agreement to sell the 
stock, but the two constituted an en- 
tire contract.—Steinbugler v. William 
Cc. Atwater & Co., 28 N.Y.S.2d 613. 
_» § 1276 
Ark, Where defendant in action for 


_death did not plead in mitigation of 


damages that plaintiff received consid- 
eration from joint tort-feasor on a 
covenant not to sue, though defendant 
had knowledge of such fact before final 
judgment was _ rendered for plaintiff, 


~ defendant could not under the statute 


maintain a second action to set off 
against judgment amount received by 
plaintiff from the joint tort-feasor on 
covenant not to sue. Pope’s Dig. § 
1416.—Arkansas Power & Light Co. v. 
Liebe, 144 S.W.2d 29. 

Cal.App. Since claim by purchasers 


. for amounts paid under realty purchase 


contract, if made in quiet title suit by 
vendor, should have been made by 
eross-complaint, failure to assert it did 
not bar later action on it unless an is- 
Sue essential to such money recovery 
was determined in the quiet title suit 
adversely to purchaser’s interest. Code 
Ciy.Proc. §§ 438, 439.—Sawyer v. Ster- 
ling Realty Co., 107 P.2d 449. 
in breach 
of trust. purchased trust property at 
his own foreclosure sale and _ benefi- 
ciaries suffered deficiency judgment to 
go against them by default and con- 
veyed property in satisfaction thereof, 
the judgment was not “res judicata” of 
issues involved in action for breach of 
trust, since trustee was obligated to 
disclose his breach to beneficiaries and 
also to the court in the suit for defi- 
ciency judgment, and his failure to do 
so rendered that judgment subject to 
attack in equity and vitiated the satis- 
faction of the judgment as a _ settle- 
ment.—Earll v. Picken, 113 F.2d 150. 
Fla. A tenant’s assignee not defend- 
ing proceeding instituted by landlord 
for cancellation of lease and disposses- 
sion of assignee for nonpayment of 
rent, because assignee expected to be 
successful bidder at anticipated sale 
of leased premises under mortgage 
foreclosure sale, was not entitled to 
restrain Jandowners from interfering 
with assignee’s possession after ob- 
taining judgment in such proceeding.— 
Nelson y. Hansard, 197 So. 513, 143 Fla. 
898. 


N.Y.Sup. Where loan was secured by 
stock and by two mortgages on real 
property in Ohio, and action was 
brought in Ohio to recover a money 
judgment for balance due and to fore- 
close the mortgages, but prayer for 
personal money judgment was with- 
drawn, debtor was not required to in- 
terpose as a counterclaim his demand 
for damages for ,conversion of the 
stock.—Kaufman v. Provident Savy. 
Bank & Trust Co. of Cincinnati, 23 N. 
¥..8.24./63,7- 

° Tex.Civ-App.. The rule which re- 
quires a defendant to set up all de- 
fenses that he may have relates only 
to matters which are of a purely de- 
fensive nature, and does not refer to 
matters which may constitute an inde- 
pendent cause of action on’part of de- 
fendant, but, as to such matters, de- 
fendant may set them up or withhold 
them as he pleases.—Keesee v. Cate, 
144 S.W.2d 348. . 
§ 1277 

Mo. A judgment in action wherein 
a claim might have been, but was not, 
asserted by way of counterclaim or 
eross-bill, does not adjudicate such 
elaim within “res judicata’. doctrine. 
—Rhodus v. Geatley, 147 S.W.2d 631. 

The grantee in quitclaim deed of 
her father’s interest in land, wherein 
he had only life estate as surviving 


invalidity of partition 
sale of land to grantor in suit by 
bank, as grantor’s judgment creditor, 
to set aside deed ag fraudulent, so 


that judgment granting such relief 
was not “res judicata” as to grantee 
in her subsequent action against 


bank’s trustee to try and determine 


title to land. Mo.St.Ann. § 1520, p. 
ede toes v. Geatley, 147 S.W.2d 
: § 1282 
€.C.A.J1l. The essence of “estoppel 


by judgment” is that some like ques- 
tion or fact in dispute has been ju- 
dicially determined by court of com- 
petent jurisdiction between the same 
parties or their privies—MeVeigh v. 
McGurren, 117 F.2d 672. 

C.C.A.N.Y. An “estoppel by _judg- 
ment”? is no mere technicality, but is 
a reasonable measure calculated to save 
individuals and courts from the waste 
and burden of relitigating old issues.— 
Tillman v. National City Bank of New 
York, 118 F.2d 631. 

C.C.A.Tex. ‘Res judicata” is a prin- 
ciple of peace. Under its influence an 
end is put to controversies. Parties 
and their privies are made to abide 
definitive and final judgments, and liti- 
gations are concluded.—Bennett _ v. 
Commissioner of Internal Revenue, 113 
B29 83% ; 

“Res judicata” rests on rule of pub- 
lie policy designed to put an end to 
mere contentious litigations, and under 
res judicata doctrine an issue once 
finally settled by judgment of court of 
competent jurisdiction remains settled. 
—Bennett v. Commissioner of Internal 
Revenue, 113 F.2d 837. © 

D.C.N.Y. A plaintiff may not litigate 
the same question twice.—Ripperger v. 
A. C, Allyn & Co., 37 F.Supp. 373. 

Ct.Cl. A judgment is “res judicata” 
in a second action upon the same claim 
between the same parties or those in 
privity with them.—Nunnally Inv. Co. 
v. U. S., 36 F.Supp. 332. 


The doctrine of “estoppel by judg- 
ment” or “res judicata” proceeds upon 
the principle that one persen shall not 
a second time litigate with the same 
person or with another so identified in 
interest with such person that he rep- 
resents the same legal right, precisely 
the same question, particular contro- 
versy, or issue which has been neces- 
sarily tried and finally determined up- 
on its merits by a court of competent 
jurisdiction in a judgment in personam 
in a former suit.—Nunnally Inv. Co. v. 
U. S., 36 F.Supp. 332. 


Cal.App. Before a former adjudica- 
tion may operate as an “estoppel” as 
to issues in a later action, it is funda- 
mental to the doctrine of “res judi- 
cata” that there must be an identity 
of parties, as well as an identity of 
issues, and the subsequent action must 
be between the parties or their privies. 
—RBank of America Nat. Trust & Say- 
ings <Ass’n vy. McLaughlin Land & 
Livestock Co., 105 P.2d 607. 


Cal.App. The doctrine of “res judi- 
cata’ is based upon public policy and 
rests upon ground that matters dis- 
tinctly put in issue and determined by 
a court of competent jurisdiction as to 
parties and subject matter should not 
be retried between same parties in any 
subsequent suit in any court.—Sonnick- 
sen v. Sonnicksen, 113 P.2d 495. 

Prerequisites to the application of the 
doctrine of “res judicata’ are identity 
of subject matter with that put in is- 
sue in former adjudication, identity of 
parties or their privies, and jurisdiction 
of the former tribunal to determine is- 
sue litigated.—Sonnicksen v. Sonnick- 
sen, 113 P.2d 495. 

Cal.App. A judgment which deter- 
mines the absolute existence of a fact 
is binding not only on the parties to 
the decree but also it may be relied 
on as an “estoppel” in any subsequent 
collateral suit when either party or the 
privies of either party allege anything 
inconsistent with it, regardless of 
whether the subsequent suit is on the 


same cause of action. Code 


to a subsequent suit even if iss 


y e a Wet 


§ 1908.—Bernhard v. Bank o r 
NDS. Ay, 1145 P 25661305 sae 
WLApp. A prior judgment is a 


and relief sought were not identical, 
where a material fact in litigation has 
been determined.—People ex re e 
Cola v. U. S. Fidelity & Guaranty 
29 N,H.2d 289, 306 Ill.App. 518. 

Ky. The rule of “res judicata” is 
that question or fact which could have — 
been or might have been litigated in 


privity with them, 
every matter which was offered and 
ceived or might have been admitted t 
sustain or defeat the claim or demand 
—Jackson y. Pepper Gasolin 
S.W.2d 212, 284 Ky. 175. ; 
La. The statutory rule or formula — 
respecting res judicata is “stricti juris” — 
and must be adhered to in all | a 
Rev.Civ.Code, art. 2286.—Lloveras — 
Reichert, 200 So. 817, 197 La. 49. 
To constitute “res judicata”, the 
thing demanded must be the same anc 
demand must be founded on same caus 
of action, and to sustain a plea of “r 
judicata’? there must be an id 
of parties, of capacity, of object, e ; 
cause of action. Rev.Ciy.Code, art 
2286.—Lloveras v. Reichert, 200 So. 81 
197 La. 49. ie ( 
Mass. The principle of ‘“‘res jud 
cannot apply unless the previous 
was between the same parties or 
privies, touched a subject-mat 
volved in both actions, and was dee 
against the party attempting to liti 
the same subject-matter again.—H 
kins v. Holcombe, 30 N.H.2d 824 
Mass. 54. ; i ae 
Neb. A judgment in one actio 
not “res judicata” as to any fact 
issue in a subsequent action, wher 
neither issues nor parties are the same 
—Gulizia v. Royal Indemnity Co., 299 
N.W. 220. ( 


e Co., 1 
cf 


A judgment is conclusive it 
a second action only when the sa 
question was at issue in a former su 
and second action is between same par 
ties or their privies—In re Smith’ 
Will, 24 N.Y.S.2d 233, 175 Mise. 545 
opinion adhered to 24 N.Y.S.2d 704, 1 
Misc. 688. vay 


Ohio. A point or a fact which w: 
actually and directly in issue in a for 
mer action, and which was there passed 
on and determined by a court of com-— 
petent jurisdiction, may not be drawn 
in question in any future action be- 
tween the same parties or their privi 
whether the cause of action in the tw : 
actions be identical or different—Con {i 
old v. Stern, 85 N.B.2d 133, 138 Ohio 
St. 352, affirming 36 N.H.2d 38, 67 
Ohio App. 134. 4 ee 

Okl. A fact or question actually 
and directly in issue in a former ac- 
tion and there judicially passed on 
and determined by a court of com- — 
petent jurisdiction is conclusively set- es 
tled by the judgment so far as par= 
ties to that action and persons in 
privity with them are concerned, and — 
it cannot be again litigated in any 
future action between such parties or 
privies in the same court or in any ( 
other court of concurrent jurisdiction — 
on the same or a different cause of 
action.—Stark v. Stark, 110 P.2d 897. | 

Tex.Civ.App. The “stare decisis’ 
doctrine under which determination of 
guestion of law by court of ultimate 
resort becomes a part of the law of the 
state and a precedent governing deci- 
sion of subsequent matters involving 
the same point, differs from ‘res ju- 
dicata’’ doctrine, and has reference only 
to questions of law and involves no 
element of estoppel and operates upon 
all persons and not merely upon the 
parties to the particular proceedings 
and their privies—Horne v. Moody, 146 
S.W.2d 505. . j 

The “stare decisis” doctrine is based 
upon a legal principle or rule involved, 
but not upon the judgment which re- 
sults therefrom, and in that particular 
differs from ‘res judicata’ which was 
based upon the judgment,—Horne y, 
Moody, 146 S.W.2d 505. 


§ 1282 mathe e 


_ Tex.Civ.App. To sustain a plea of 
“yes judicata’, and “estoppel”, _based 
on a prior judgment, an identity of 


‘4 eause of action and of issues and per- 
d sons involved and that there was a 
Bs trial on the merits must be established. 


—State v. All the Oil and Products of 
~ Oil Situated in Certain Pits in Upshur 
Me County, 153 S.W.2d 191, error refused. 


; Va. The doctrine of “res judicata”, 
a, or estoppel by judgment, is based on 
ee public policy and should be maintained 


“where applicable-—Ward v. CharJton, 


Gee osei2) S.H.2d- 791. : 
Va. A judgment is conclusive in 
‘subsequent suit between parties to 
». guit wherein rendered or their privies, 
though on different cause of, action, if 
, 


issues presented in second suit were 
* involved and fully determined in first 
-.  suit—Pickeral v. Federal Land Bank 
~ of Baltimore, 15 S.H.2d 82, 177 Va. 
St hes. , 
‘Wash. Where a matter has once 
been litigated to a final judgment, if it 
is subsequently relitigated and adjudi- 
-eated, the last judgment controls and 
determines the rights of the parties.— 
i v. Siler Logging Co., 116 P. 
Papa Sp. 3 


was rendered, it can have no force as 
between one of the parties to the action 
and strangers to the action.—Watkins 
Siler Logging Co., 116 P.2d 315. 
W.Va. For the application of the 
doctrine of ‘‘res judicata’, identity of 
‘the thing sued for, identity of the 
cause of action, identity of persons and 
parties to the action, and identity of the 
quality in the persons for or against 
whom the claim is made. must concur. 
- —Carper, for Use and Benefit of Phe- 
nix Assur. Co., Limited, of London, v. 
Montgomery Ward & Co., 13 S.H.2d 
«643. 


§ 1286 
Cal. Judgment against automobile 
owner in small claims court for dam- 
ages , to ecommunity-owned automobile 
and consequential damages from finan- 
el) cial loss to community as result of 
t 


injuries to wife was not “res judicata” 
of the issues of negligence and contrib- 
utory negligence raised in superior 
court action by wife to recover damages 
for her injuries. Code Civ.Proc. §§ 
117b, 117g, 117h, 117j.—Sanderson vy. 
Niemann, 110 P.2d 1025, prior opinion 
100 P.2d 508. 

Gal. Orders of the Supreme Court 
denying motions of certain of the re- 
-  spondents to dismiss appeal as to them 
would be deemed ‘final orders’’.—Hast- 


on _y. Ash, 116 P.2d 433, prior opinion 
Ot 108 P.2d 955. 

Gal. App. A general aflirmance of a 
judgment on appeal makes it “res ju- 
any dicata’”’ as to all the issues, claims, or 
ee -eontroyersies inyolved in the action 
Dat and passed on by the court below, al- 
7 though the appellate court does not 
vee consider or decide on all of them.— 
se Bank of America Nat. Trust & Savings 


~ Ass’n- iv. McLaughlin Land & Live- 
~ stock Co., 105 P.2d 607. 

Iowa. An order of probate court de- 
nyi! g motion of decedent’s widow, in- 
dividually, to revoke order of appoint- 
iment of administrator on ground that 
administration was granted more than 
five years from death of decedent in vi- 
olation of statute from which no appeal 
‘was taken, was “‘res judicata” as to val- 
idity of appointment of administrator 

in subsequent proceeding wherein wid- 
ow, as temporary administratrix, 
sought to contest a claim filed against 
. the estate. Code 1939, §§ 10768. 11832, 
| 11834, 11836, 11891.—Gibbs v. Beckett, 
F 295 N.W.)165. : 

Jlowa. Under the doctrine of ‘res 
judicata’, a final judgment rendered 
upon the merits without fraud or col- 
lusion by a court of competent juris- 
diction is conclusive of rights, 
tions, and facts in issue, as to the 
parties and their privies in all other 
actions in the same or other judicial 
tribunal of concurrent jurisdiction.— 
Mahaffa v. Mahaffa, 298 N.W. 916, 230 
Iowa 679. 

Mo.App. A probate court judgment 
approving report of commissioners ap- 


¥ via 


pointed to set off homestead, like the 


final settlement of an administrator, is 
as conclusive as the judgment of any 
other court, and not subject to impeach- 
ment except on the ground of fraud in 
the very act of procuring the judgment. 
—Mulkey v. Mulkey, 145 S.W.2d 996. 


1291 

Iil.App. The rule of “res judicata” 
applies to judgment for a peremptory 
writ of mandamus, and all questions 
raised or which could have _ been 
raised in opposition to granting the 
writ are concluded by issue of writ 
and cannot be raised again in re- 
sisting obedience. or in justification 
of disobedience.—People ex rel. Bar- 
clay v. West Chicago Park Com’rs, 
32 N.H.2d 328, 308 Ill-App. 622. 

Pa.Com.Pl. A judgment taken on a 
writ of scire facias without a defense 
having been interposed concludes those 
properly named as defendants in the 
writ of scire facias.—Greensburg Build- 


in & Loan Ass’n y. Dell, 22 West. 
299. 

3 : § 1292 f 

Minn. For court order, made in de- 


termining motion, to be ‘adjudication 
binding on parties in subsequent ac- 
tion, it must appear not only that same 
issues were involved on motion, but 
that there was full hearing on merits. 
—Bulau v. Bulau, 294 N.W. 845. 
§ 1294 

C.C.A.Utah. “Merits” within rule that 
final judgment on merits concludes par- 
ties to litigation and their privies and 
bars new action oh same cause means 
real or substantial grounds of action or 
defense as distinguished from matters 
of practice, procedure, jurisdiction or 
form.—Clegg v. U. S., 112 F.2d 886. 

12 


§ 1296 

N.Y.Sup. The Trial Term’s findings 
that plaintiffs, though not entitled to 
the equitable relief sought, had estab- 
lished that one of defendants had bro- 
ken his employment contract with 
plaintiffs and that codefendant tor- 
tiously induced such breach, would be 
conclusive on defendants in the pend- 
ing or any other litigation, and if the 
case were sent to a jury, would leave 
open only the question of damages, and 
hence the court would not dismiss the 
complaint, nor even require the parties 
to go to a jury, but assess damages for 
plaintiffs.\—Small v. Kronstat, 24 N.Y. 
$.2d 535, 175 Misc. 626. 


§ 1298 
Cal.App. Where judgment entered 
upon stipulation of attorneys, whom 


plaintiffs claimed were not authorized 
to settle action, was final and regular 
upon its face, such judgment was bind- 
ing upon parties in absence of fraud 
or insolvency of attorneys.—Church y. 
Church, 105 P.2d 643. 


§ 1299 

N.J:Ch, A judgment by default is 
as conclusive an adjudication between 
the parties thereto of whatever is es- 
sential to support the judgment as 
one rendered after answer and contest, 
but it is conclusive only as to such 
matters or issuable facts as were prop- 
erly averred in the declaration in the 
ejectment suit.—Girard ‘Trust Co. vy. 
eee ees 15 A.2d, 206, 128 N.J.Eq. 


N.M. A default decree in suit for the 
foreclosure of mortgage securing usuri- 
ous note was not “res judicata” of 
question of usury in subsequent suit 
by mortgagor to recover treble the 
amount of interest paid to the mort- 
gagee. Comp.St.1929, § 89-110 as 
amended by Laws 1938, ¢, 142.—Flint 
A 115 P.2d 84, 45 N.M. 


§ 1300 , 

C.C.A.Cal. Where a number of 
grounds for dismissal of an action were 
urged, an order of court simply that 
cause be dismissed without an indica- 
tion as to ground upon which court 
acted, would not be “res judicata” of 
all possible grounds for such order.— 
West Coast Life Ins. Co. v. Merced 
Irr. Dist., 114 F.2d 654, affirming In 
re Merced Irr. Dist., 25 F.Supp. 981. 

Vt. Where writ by which action of 
contract against a national bank was 
instituted in Washington County Court 
was in form prescribed by statute for 


Naw Ae debe La ite 
writs of attachment, | 
as a writ of summons, 
was returned plaintiff 


ought a st 
suit for same cause of action using as, 
process in second suit a writ of sum- : 


mons which was duly served and re- ~ 
turned to county court, the court’s ac- 
tion in dismissing second suit upon 
defendant’s motion on ground that pre- 
vious action was pending did not n 


amount to a ruling that the court had 


jurisdiction of previous action. 12 U. 
S.C.A. 91; .P.L.. 1486, 1488, 2170, 
9111, Forms 2, 3.—Havyden y. Caledonia 
Nat; Bank, 20 A.2d 675, 112 Vt. 30. 


§ 1302 i 
C.C.A.Ohio. A plea of “res judi- 
cata” when based on the disposition 


of the former case by demurrer extends 
only. to the exact points raised by the 
pleadings and decided by the court, and 
does not operate as a bar to a second 
suit for other breaches of the identical 
covenant.—U. S. v. Glidden Co., 119 
F.2d 236. 


§ 1305 

C.C.A.N.Y. That certain facts upon 
which judgment was rendered were 
stipulated did not make judgment any 
the less effective as an “estoppel by 
sear en cee ee v. National ‘City 
Bank of New York, 118 F.2d 631. | 
'D.C.N.Y. Only a final judgment up- | 
on the merits is competent as evidence = _ 
and conclusive in a subsequent action 
between the same parties or their pri- 
vies, under doctrine of “res judicata’’. 


—Thierfeld v. Postman’s Fifth Ave- 
nue Corporation, 37 F.Supp. 958. 
D.C.Wash. Where no appeal was 


taken from District Court’s determina- 
tien in bankruptcy proceedings that © 
federal government’s claim for tax om LA 
distilled spirits had been included in 
a settlement and compromise entered 
into by bankrupt, judgment of bank- | 
ruptcy court was a “final judgment’, 
and was “res judicata’ of the issue. 
26 U.S.C.A. Int.Rev.Code, §§ 3250, 3251, 
3254, 3255, 3612; Liquor Taxing Act of 
1934, 48 Stat. 313.—U. S. v. Coast Win- 
eries, 39 F.Supp. 526. 

Cal.App. A decision of an appellate 
court must be final and the action 
must have been between the same par- 
ties as those who appeared in trial 
court in order for the decision te be ms 
“res judicata’.—Remondino’ vy. Remon- 
dino, 106 P.2d 487. 

Ky. Where judgment for wife im 
proceeding against husband to collect 
alimony, and judgment against hus- 
band in suit by third party to en- 
force public improvement liens on lots, 
were affirmed, factual and légal issues ‘ 
in the cases thereby became adjudi- 
cated as between the parties to the ac- 
tion, and were no longer available in 
subsequent litigation between the same 
parties.—Hargis v. Hargis, 151 S.W.2d- 
417, 287 Ky. 72. 

N.¥.App.Div. If it was decided in 
proceeding by Surrogate’s Court set- 
tling account of executor that trust was ~ 
valid, decree entered. thereon would 
constitute an “estoppel” in subsequent 
proceeding by trustee for judicial con- 
struction of will as to ‘the validity of 
the trust, but final judgment or de- 


- eree was necessary, a verdict, finding, 


or intermediate decree being insuffi- 
cient.—In re Skinner’s Will, 29 N.Y.S. 
2d 377, 262 App.Div. 949. 


Tenn.App. A decree pro confesso 
against wife and ‘others in suit. in- 
volving title to land was “res judicata” 
of wife’s right to maintain ejectment | 
against plaintiffs in the prior action 
to recover possession of a pormen of 
the property therein involved.cHamby 
v. Northeut, 149 S.W.2d 484... 


§ 1307 ; 

Mich. In summary proceeding to re- 
gain possession of lot for default in 
payments due on land contract where 
service was had by ublication and 
judgment was. entere against pur- 
chaser who made a general appearance 
in the proceeding and asked leave for 
a delayed appeal which was granted 
on specified condition which was not 
complied with, the defendant was 
bound by judgment theretofore ren- 
dered therein, Comp.Laws 1929, § 
14978 and as amended Pub.Acts 1939, 


ANY 2 1 York law, 

an a iva ly le 2 
defense a judg for the one pri- 
marily liable in a previous action by 


a party, but may not make such judg- 
ment the basis of a claim or counter- 
claim.—Kearns Coal Corporation v. U. 
eS Fidelity & Guaranty Co., 118 F.2d 


_ Under New York law, an automobile 
liability insurer not a party to action 
by injured person against insured by 
another company could not have coun- 
terclaim as subrogee of its insured 
“against other insured as primary tort- 
feasor on judgment rendered in such 
action.—Kearns Coal Corporation v. U. 
sa Fidelity & Guaranty Co., 118 F.2d 


Cal. Default judgment obtained in 
quiet title action against grantor by 
purchaser of land under deed reserving 
easement in a strip of the land for road 
purposes did not bind adjoining land- 
owner who was not a party to the 
quiet title action and who subsequent- 
ly sought to enforce the easement.—HEl- 


liott v. McCombs, 109 P.2d 329, prior 
opinion 100 P.2d 499. } $c 
La.App. Contractor who _ repaired 


house at instance of co-owner was by 
securing judgment against such co- 
owner for balance due on the contract 
precluded from claiming the balance 
against the other co-owners.—Pierce Vv. 
Robertson, 200 So. 669. 

N.Y. Where owners of trucks in- 
volved in collision brought independent 
actions against each other for proper- 
ty damage to trucks and the actions 
were consolidated, judgment in such 
consolidated action determining” that 


me 
may plead in 


—— uA 
ROA VS Bhiey 4 
signee for y: 


the same plaintiff to which one was not — 


' 


one truck owner was negligent was not - 


“res judicata’ on issue of that truck 
owner’s negligence in subsequent action 
by driver of other truck for personal 
injuries sustained in the collision, 
where the driver of the other truck 
was not a party to the consolidated 
action.—Elder v. New York & Penn- 
sylvania Motor Express, 31 N.E.2d 188, 


284 N.Y. 350, affirming 19 N.Y.S.2d- 
553, 259 App.Div. 380. 
N.Y.App.Div. Judgment for driver 


and occupants of automobile against 
owner of other automobile involved in 
collision was not “res judicata’ as to 
such owner’s liability to another oecu- 
pant who was not a party to, and 
would not have been bound by an ad- 
verse judgment in, the action by driver 
and other occupants.—Bisnoff v. Herr- 
wane, 23 N.Y.5.2d 719, 260 App.Div. 


N.Y.App.Div. Judgment, in consoli- 
dated action between owner of auto- 
mobile and driver of motor vehicle 
with which autemobile collided, was 
net “res judicata” of any issues to 
be decided in action by automobile 
passenger against owner, and adjudi- 
cation that driver was free from neg- 
ligence and that owner was negligent 
did not accrue to benefit of passenger, 
in absence of privity between passenger 
and driver.—Goodman y. Kirshberg, 25 
N.Y.S.2d 13, 261 App.Div. 257. 

N.Y.Sur. The proponent of a will exe- 
euted in 1928, who was not a party to 
prior proceeding determining that testa- 
trix Jacked testamentary capacity to 
make a second will in 1937, could not 
assert an estoppel in her favor against 
one who was proponent in prior pro- 
ceeding on theory that prior determina- 
tion was conclusive on question of testa- 
trix’ capacity in 1937 to revoke the 1928 
will.—In re Smith’s Will, 24,N.¥.S.2d 
233, 175 Mise. 545, opinion adhered to 
24 N.Y.S.2d 704, 175 Misc. 688. 


Pa.Mun. The decree of a Federal 
bankruptey court in a reclamation pro- 
ceeding instituted by a conditional 
vendor of automobiles to a bankrupt 
under a so-called “floor plan” arrange- 
ment, establishing the conditional ven- 
dor’s right to possession as against the 
receiver and trustee in bankruptey, is 
in no way determinative of the rights of 
a purchaser of the automobile for val- 
ue from the bankrupt, or of the as- 


ue of a ; 
such an automobile from the bankrupt, 


who were. not parties to the bankruptcy 


proceedings.—Atlas Automobile Finance 
poxporation y. Greenberg, 39 D.&C. 


§ 1311 

C.C.A.Tex. The rule of ‘res judica- 
ta’? does not depend on whether the 
judgment relied on was a right or a 
wrong decision, but rests on finality of 
judgments in the interest of the end of 
litigation, and requires that the fact or 
issue adjudicated remain adjudicated.— 
Bennett y. Commissioner of Internal 
Revenue, 113 F.2d 837. 

Cal.App. An erroneous decree which 
is not void on its face is forever bind- 
ing . and. conclusive on the _ parties 
named, on the status defined, or on the 
property described unless on motion 
seasonably made it is vacated, or on 
appeal it is reversed._In re Gardiner’s 
Hstate, 114 P.2d 643. 

Tex.Civ.App. Where 
judicating question i dispute between 
parties, becomes final, regardless of 
whether such adjudication was correct, 
under ‘res judicata” doctrine the judg- 
ment, not being void, is binding on the 
parties and their privies in title—Long 
v. Chapman, 151 S.W.2d 879. 

§ 1312 

©.C.A.Ill. The decision of Federal 
Supreme Court, .affirming holding of 
Federal District Court that electrified 
railroad was an independently operat- 
ed interurban railway not required to 
procure Interstate Commerce Commis- 
sion’s consent to issue securities, was 
not binding on commission in subse- 
quent proceeding to determine wheth- 
er railroad was a street, interurban, or 
suburban electric railway so as to be 
exempt from Railway.-Labor, Railroad 


a judgment, ad- 


Retirement and Carriers Taxing Acts, 


or was a part of general railroad sys- 
tem of transportation so as to be with- 
in such acts, and the commission’s 
duty to determine such questions must 
be discharged in a proceeding de novo 
and in ‘accordance with all the evi- 
dence to be adduced in such proceed- 


ing. Interstate Commerce Act §§ 16a, 
20a, 49 U.S.C.A. §§ 16a, 20a; Railway 
Labor Act § ,1,.45°.U:S.C:A.  § , 1513 


U.S.C.A. § 228a et seq.; Carriers Tax- 
ing Act of 1937, .45' U.S.C.A.7§ 261 
et seq.—Sprague v. Woll, 122 F.2d 128. 

Mo, Where heirs recognized testa- 
mentary trustees as owners of undivid- 
ed interest in decedent’s property, and 
trustees acted in such belief, and in suit 
by trustee for directions concerning ad- 
ministration of the trust, heirs were 
made defendants, admitted trustees’ 
ownership, and joined in request for 
directions, and court rendered decree 
recognizing the trust and _ directing 
trustees, though retaining jurisdiction 
to make further orders, heirs were con- 
clusively barred by “estoppel” from 
urging that trust was invalid.—Cooper 
v. Cook, 148 S.W.2d 512. 

N.Y.Sup. Where there was_ uncer- 
tainty as to what was litigated and 
determined in condemnation proceed- 
ings respecting leased premises, the de- 
cree in such proceedings was not “res 
judicata’ as to respective rights of 
landlords and undertenant regarding 
condemnation award, for purposes of 
landlords’ subsequent summary pro- 
ceeding against tenant and underten- 
ants to recover rent.—Gardella v. Hago- 
pian, 28 N.Y.S.2d 250, appeal granted 
29 N.Y.S.2d 724, 262 App.Div. 889. 


§ 13822 

C.C.A.Ind. A decree foreclosing mort- 
gage was a complete bar to any as- 
sertion of interest by mortgagor claim- 
ing trust in land foreclosed where mort- 
gagor made no such claim in foreclo- 
sure suit, failed to redeem, and hence 
was ‘estopped’ to assert title to land 
foreclosed.—Metcalf v. Holbrook, 115 F. 
2d 619. 

C.C.A.Iowa. It is only when a suit 
is upon a different cause of action, but 
between the same parties, that a judg- 
ment in the foriner action operates as 
an estoppel in the latter only as to 
every point and question which was 


actually litigated and determined, and 


of a bailment lease on | 


- proceeding, 


® 


ane 5 
; a Kt 
, in ancillary 
avoid effect’ of findings — 
and decree denying foreclosure of trust 
deed securing the bonds on ground of © 
fraud, neglect, or misapprehension of 
the issues by its own counsel and coun- — 
sel for the trustees in matters arising 
on the trial, in absence of valid reason 
for not interposing such fraud and 
bringing it to court’s attention in the 
foreclosure suit.—Phcnix Finance Cor 
poration v. Iowa-Wisconsin Bridge Co., 
PLS Ee2 Ae ‘ kee 
C.C.A.Mich. “Estoppel by judgment’. 
extends only to the matters litigated 
or which might have been litigated in- 
former case, and for the estoppel to | 
effective the issues of Jaw and fact must 
be the same.—Paine & Williams Cc 
Baldwin Rubber Co., 113 F.2d 840, af- 
firming, Paine & Williams v. Baldw 
Rubber Co., 23 F.Supp. 485. ae 


C.C.A.Mo, Judgment for defen 
in suit in equity to set aside a- 
ment at law on ground of fraud, was 
“res judicata’ on issue of validity of 
the judgment in the law action, and 


2 
- 


Oa ky 


an 
d 


to matters actually presented to sus- — 
tain plaintiff’s cause of action, but al- 
so as to any other available matter 
which might have been presented.— — 
Kitheart v. Metropolitan Life Ins. C ; 
119 F.2d 497, F 

C.C.A,Ohio. When second suit b 
tween the same parties is upon a dif-_ 
ferent cause of action the judgment in 
the first suit operates as an “estoppel” 
in the second one only as to the point 
or question actually litigated and dete 
mined and not as to other matte 
which might have been litigated and de- — 
termined.—U. 8. v. Glidden Co., 119 FE. | 
24-235. peg 

C.C.A.Pa. In action by taxpayer: 
transferee against collector of internal sted 
revenue to recover income and excess ~ 
profits taxes paid by transferee under = 
protest, transferee could not assert, ag 
a basis for alleged invalidity of tax, © 
that limitations had run in favor of | 
his transferor, where decision of Board 
of Tax Appeals had been against the 
transferee on his petition to the board 
notwithstanding that the question had : 
not been raised by him before the 
board, since the board’s decision em- 
braced not only such matters as were | 
raised by transferee with respect to the 
taxes but all matters that could have ~ 
been raised as _ affecting the validity 
of the taxes. Revenue Act 1926, §§ 
280(b), 284(d), 26 U.S.C.A, Int.Rev, — 
Acts, pages 2138, 220.—Brooks vy. Dris- 
eoll, 114 F.2d 426. y 


_C.C.A.Puerto Rico. If the second ac- 

tion or suit is upon the same cause 
of action, the judgment or decree upon 
the merits in the first case is an ab- 
solute bar to the subsequent action or 
suit between the same parties or those 
in privity with them, not only in re- 
spect of every matter which was ac- 
tually offered and received to sustain 
the demand or to make out a defense, 
but also as to every ground of recoyv- 
ery or defense which might have been 
Hep ed aires: v. Bowie, 118 F.2d 


If the second case is upon a differ- 
ent cause of action, the prior judgment 
or decree operates as an “estoppel” 
only as to matters actually in issue or 
points controverted upon the deter- 
mination of which the judgment or de- 
eree was rendered, and not as to mat- 
ters or points which might have been 


‘abled before the. premiums fell due, 
‘since evidence to that effect might have 


_ liability”, 


suit on the same cause of 
Harvey Coal Corporation y. U. 


es, did not, set up a 


§ 1322 


litigated and determined.—Mendez Vv. 
Bowie, 118 E.2d 435. 

D.C.Fla. Judgment denying recovery 
on ground that policy had lapsed for 
failure to pay premiums was “res judi- 
cata” of right to maintain subsequent 
action on theory that policy had not 


lapsed because insured had become dis- 


been introduced in the first case.—Nor- 
ton v. U. S., 38 F.Supp. 158, affirmed 
ANG R20 A738. ; 

D.C.Pa. Where, on taxpayers’ peti- 
tion to the Board of Tax Appeals for 
redetermination with respect to de- 
ficiency determination for excess prof- 
its taxes, question of the expiration of 
the period of limitations was) not 


' raised, and the board found a deficien- 


é 


jin a certain sum and entered its or- 
der on stipulation of the parties that 
such sum was taxpayers’ “correct tax 
board’s Geckeron mous _be 

m to have included a ecision 
nee ene period of. limitations had not 
run before notice of deficiency was 
mailed, so as to preclude any recovery 
by taxpayers in District Court for 
taxes allegedly collected after limita- 
tions for collection had_expired. Rev- 


enue Act 1926, § 284(d), 26 U.S.C.A. 


Int.Rev.Acts, page 220—Wehigh Valley 
Trust Co. v. U. S., 34 F.Supp. 839. 

p.C.Wis. The principles of res ju- 
dicata apply to questions of jurisdic- 


tion as well as to other issues and as 
well to jurisdiction of the subject mat- 
~ ter as of the parties.—Tully v. Pruden- 
‘tial Ins. Co. of America, 33 F.Supp. 680. 


Ct.Cl. A plaintiff in a proceeding 


must advance all grounds and must in- 


troduce all evidence necessary to sup- 
port bis claim, and his failure to do so 
does not relieve him of the “estoppel’’ 
of the former judgment in a subsequent 
action,— 
S., 36 
F.Supp. 756. 

Ct.Cl. Where it is contended that in 
a prior suit defendant could have, but 
efense which is now 


asserted in the instant case, it is held 


that the defendant is not estopped to 


raise such defense in the present case.— 


Twin Cities Properties v. U. S., 90 Ct. 
FOLGT LL 9¢ 
Ark. Judgment for insured © for 


present value of disability benefits pay- 
able under policy, penalty, and attor- 
ney’s fee, on ground of breach of con- 
tract and denial of liability thereun- 
der, was “res judicata’? barring subse. 
quent suit by insured to recover pres- 


ent value of death benefits payable on 


conspiracy to 


ground of breach of contract and de- 
nial of liability —Hquitable Life Assur. 
Soc. of U. S. v.. Pool, 143 S.W.2d 25, 200 
Ark, 1108. 


The “res judicata” rule precludes re- 
litigating issues that were or might 
have been litigated between the same 
parties growing out of the same con- 
tract or transaction——Equitable Life 
Assur. Soc. of U. S. v. Pool, 143 S.W. 
2d 25, 200 Ark. 1108. 


Ark. Matters involved and litigated 
in a former suit or which were neces- 
sarily within the issues that might 
have been litigated in such former suit 
are “res judicata’.—Thomas y. McCol- 
Jum, 144 S.W.2d 467. 


Conn, In action to enjoin alleged 
violate injunctions re- 
straining violation of an agreement 
which in former action had been ad- 
judieated valid and enforceable, defend- 
ant could not set up matters which he 
had full opportunity to advance in de- 
feat of the former action, and allega- 
tions asserting reasons why the agree- 
ment was not valid and enforceable 
were properly expunged on statutory 
ground of ‘‘impertinence.”’ Gen.St.1930, 
§ 5515.—Lalrance v. LaFrance, 14 A. 
2d 739, 127 Conn. 149. 

Ga.App. Where defendant in fore- 
closure proceedings did not raise issue 
as to whether there was a default, in 
summary proceeding to, evict defend- 
ant as a tenant holding over, defend- 
ant could not for first time raise de- 
fense that plaintiff failed to show that 
default existed and was properly basis 


a NP ee oe 


tO eae ee ee Te are 


JUDGMENTS — 


of foreclosure.—Caffey -Y. Pattillo, 13) 


S.H.2d 202. é 

Wl. In a second action between same 
parties on same claim or demand, judg- 
ment or ruling in first action is con- 
clusive not only as to every matter 
which was offered to sustain or de- 
feat claim or demand, but as to any 
other matter which might have been 
offered for such purpose.—Barry_ Vv. 
Commonwealth Edison Co., 29 N.H.2d 
1014, 374 Ill. 473, reversing 24 N.H.2d 
220, 302 Ill.App. 558. ; 

Where second suit does not involve 
the same claim or issue as that pre- 
sented in a prior proceeding, the rule 
that everything that might have been 
litigated is settled does not apply.— 
Barry v. Commonwealth Edison Co., 29° 
N.E.2d 1014, 374 Ill. 478, reversing 24 
N.E.2d 220, 302 Tll.App. 558. 

Ill. The principles of “res judicata’ 
are limited to one cause of action con- 
cerning one subject matter, but take 
in not only all that was adjudicated in 
the prior action, but all that might 
have*’been.—Skolnik v. Petella, 34 N.E. 
2d 825, 376 Ill. 500, affirming 26 N.E. 
2d 646, 304 Ill.App. 331. ; 

Ill. A judgment as a bar against 
prosecution of second’ action between 
the same parties upon the same claim 
or demand as conclusive not only as to 
every matter which was offered to sus- 
tain or defeat claim or demand, but as 
to any other matter which might have 
‘been offered for that purpose, where- 
as judgment as an “estoppel” in anoth- 
er action between the same parties up- 
on a different claim or demand operates 
only as to those matters in issue or 
points controverted, upon the determi- 
nation of which the finding or verdict 
was rendered.—People ex rel, Adams Vv. 
McKibben, 35 N.H.2d 321, 377 Ill. 22. 

Iil.App. Under doctrine of “res judi- 
cata’, where a court’s jurisdiction to 
render a particular decree has once at- 
tached, a final adjudication of the is- 
sues involved in that proceeding pre- 
cludes the raising of the same ques- 
tions again; the adjudication being 
binding on the parties and applicable 
not only to all matters that were liti- 
gated but to all others that might have 
been litigated—Kewanee Lumber & 
Supply Co. v. Guest Laundry Co., 29 
N.H.2d 115, 306 Ill.App. 491. 


Iil.App. Where _ receiver recovered 
judgment against bank stockholder on 
statutory and constitutional liability, 
decree was “res judicata’ in suit to set 
aside judgment as to all payments 
made prior to entry of decree.—Burket 
v. Reliance Bank & Trust Co., 29 N.E. 
2d 297, 306 Ill.App. 563. 


Ill.App. The rule of “res judicata” 
applies to judgment for a peremptory 
writ of mandamus, and all questions 
raised or which could have been raised 
in opposition to granting the writ are 
concluded by issue of writ and can- 
not be raised again in resisting obedi- 
ence or in justification of disobedience. 
—People ex rel. Barclay v. West Chi- 
cago Park Com’rs, 32 N.H.2d 323, 308 
I)].App. 622. y 


Kan. The rule of ‘res judicata’ ap- 
plies not only to matters actually liti- 
gated between the parties, but also to 
all such matters as could have been 
litigated under the facts constituting 
the cause of action.—Stimec vy. Verder- 
ber, 106 P.2d 708, 152 Kan. 582. 

Kan. Where court has jurisdiction 
of subject matter to determine all issues 
properly involved, not only matters 
which are then expressly determined, 
but also all matters which might and 
should have been then determined be- 
come “res judicata.’—Mydland v. Myd- 
land, 112 P.2d 104, 153 Kan. 497. 

Ky. Where construction of distrib- 
uting agency contract between oil 
company and owner of filling station 
could have been brought in and decid- 
ed in forcible detainer proceedings in- 
stituted by company against owner to 
recover possession of filling. station 
leased by owner to company and re- 
leased to owner, and in owner’s suit 
to have lease to company declared in- 
valid for want of mutuality, contract 
would not be construed in declaratory 
judgment action between owner and oil 


company, under | 
Jackson vy. Pepper Gas | 
S.W.2d 212, 284 K SLO ie neue 

Ky. A judgment rendered on 
by a court having jurisdiction of sub- 
ject-matter and parties is conclusive on 
rights of parties and their privies in ~ 
another action on points and matters 
in issue in the first action, not only 
on points upon which the court was 
required by parties to form an opinion 
and pronounce judgment, but to every 
point which properly belonged to sub- 
ject being litigated and which the par- 
ties, by reasonable diligence, might 
have brought forward.—Triplett — v. 
Bays, 149 S.W.2d 728, 285 Ky. 822. 

La. The doctrine of the common-law 
courts that res judicata includes not 
only everything pleaded in a cause, but 
even that which might have been plead- 
ed, does not obtain generally in Louisi- | 
ana. Civ.Code, art. 2286.—Himel v. 
Connelly, 197 So. 424, 195 La. 769. ~ 

La.App. Where mortgage foreclosure 

suit was filed and mortgagor filed peti- 
tion to restrain the sale on ground 
that mortgagee owed mortgagor an 
amount exceeding the balance due on 
the mortgage note, judgment, dissolv- 
ing temporary restraining order and 
preliminary injunction which had been 
issued and rejecting the mortgagor’s 
demands, was “res judicata’? in sub- 
sequent suit to enjoin the foreclosure 
sale as to claims against mortgagee 
which were presented in the prior suit, 
and claims which existed and were 
known to the mortgagor when he 
filed the prior petition —Cooper y. Fed- 
eral Land Bank of New Orleans, 197 
So. 822. ' 
Miss. The mere fact that a claim 
might be propounded in a suit does not 
make it “res judicata” if in fact it was 
not embraced in the suit—Commercial 
Credit Co. v. Newman, 198 So. 303.: 

Mo. A decision of case against party 
who might have pleaded certain mat- 
ters, but did not do so, may be taken 
as adjudication of such matters in fu- 
ture litigation, under “res judicata” 
doctrine.—Rhodus y. Geatley, 147 S. 
W.2d 631. 

Mo. A former judgment is “res ju- 
dicata”, not only as to all matters 
which were raised, but also as to all de- 
fenses which could have. been raised.— 
State ex rel. Metropolitan Life Ins, 
Co, v. Hughes, 148 S.W.2d 576, quash- 
ing record Adams vy. Metropolitan Life 
Ins. Co., 139 S.W.2d 1098, mandate con- 
formed to 150 S.W.2d 503. 


Neb. A judgment on the merits con- 
stitutes an absolute bar to a_subse- 
quent action founded on the same claim 
or demand, coneluding parties and 
those in privity with them, not only 
as to every matter which was offered 
and received to sustain or defeat the 
claim or demand, but also as to any 
other admissible matter which might 
have been offered for that purpose.— 
Baker v. Somerville, 293 N.W.326. 


N.J. A pleadable defense, “which 
could have been, but was not, urged in 
suit, is barred by decree’ therein 
against use on same subject matter in 
subsequent litigation between ~ same 
parties.—Misuriello v. Daly, 15 A.2d 
595, 125.N.5:L.:419. 

N.J.Tax App. Where the issue is the 
same in subsequent litigation as in pri- 
or litigation, the parties are concluded 
under the doctrine of ‘‘res judicata” as 
respects any proof or matter which 
might have been presented in support 
of the issue concluded.—Central R. of 
New Jersey v. Martin, 20 A.2d 330, 19 
N.J.Mise. 427. 

N.Y.App.Div. A judgment in one ac- 
tion is conclusive in a later one, not 
only as to any matters actually liti- 
gated therein, but also as to any that 
might have been litigated, when the 
two causes of action have such a meas- 
ure of identity that a different judg- 
ment in the second would destroy or 
impair rights or interests established 
by the first.—Hochster v. City Bank 
Farmers Trust Co., 24 N.Y.S.2d 110, 
260 App.Div, 712. 

N.Y.Sup. A judgment in one action 
is conclusive in a later-one, not only 
as to any matters actually litigated 


merits 


4 
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; 


_ where the issues raised in subsequent 


to prior action and had full opportuni- 


ON Gity Cou on 
on a life policy was 


“res judicata’ of 
a subsequent action brought in the 
Supreme Court to reform the policy 


action were or could have been fully 
litigated in the prior action, notwith- 
standing statute that judgment deny- 
ing recovery in an action on agree- 
ment in writing shall not be deemed 
to bar an action to reform agreement 
and to enforce it as reformed. Civil 
Practice Act, § 112-d.—Falkowski v. 
Metropolitan Life Ins. Co., 25 N.Y.S.2d 
474, 175 Mise. 878. t 
N.Y.Sup. Though mutuality of es- 
toppel must normally exist to render 
judgment ‘‘res judicata” in subsequent 
‘suit, an exception is made where party 
against whom plea is raised was party 


ty to litigate the issue of its responsi- 
bility, but plea is not available where 
issue in second action differs in any 
way from that in earlier action.—Daly 
v. Terpening, 26 N.Y.S.2d 157, reversed 
26 -N.Y.S.2d 160, 261 App.Div. 423. 

_ N.¥.Sur. A judgment is conclusive 
in later action not only as to matters 
actually litigated, but as to matters 
which might have been litigated, pro- 
vided the two causes of action have 
such identity that a different judgment 
in second would impair rights or inter- 
ests established by the first.—In_ re 
Smith’s Will, 24 N.Y.S.2d 283, 175 
Mise. 545, opinion adhered to 24 N.Y.S. 
2d 704, 175 Mise. 688. 3 

Where causes of action are different, 
judgment in earlier action is not con- 
clusive as to matters which might have 
been litigated in earlier action, but es- 
toppel is limited to point actually de- 
termined.—In re Smith’s Will, 24 N.Y.S. 
2d 233, 175 Misc. 545, opinion adhered 
to 24 N.Y.S.2d 704, 175 Misc. 688. 

Okl. A final judgment of a court of 
competent jurisdiction is conclusive be- 
tween the parties and their privies in a 
subsequent action involving the same 
subject matter, not only as to all mat- 
ters actually litigated and determined 
in the former action, but as to all mat- 
ters germane to issues, which could or 
might have been litigated and deter- 
mined therein—Hine v. Board_ of 
Com’rs of McClain County, 108 P.2d 
2: x 

Judgment in action involving validity 
of drainage district assessments was 
“res judicata” of a subsequent action 
by owner of realty to cancel assess- 
ments, notwithstanding that some ad- 
ditional. reasons fer the alleged in- 
validity of the proceedings creating the 
district and levying the assessments 
were set up, where those reasons were 
but other or additional reasons why 
the proceedings were allegedly void, 
and were matters germane to the issues 
in the former action and could have 
been set forth and litigated therein. 82 
Ok1.St.Ann. § 281 et seq—Hine v. 
Board of Com’rs of McClain County, 
108 P.2d 112. 


Oxkl. A final judgment of a court of 
competent jurisdiction is conclusive be- 
tween the parties and their privies in a 
subsequent action involving the same 
subject matter, not only as to all mat- 
ters actually litigated and determined 
in the former action, but as to all mat- 
ters germane to issues which could or 
might have been litigated therein.— 
Cunningham y. Oklahoma City, 110 P. 
2d 1102. i 

A judgment in action by taxpaying 
voter of city against city and officials to 
have election on question of issuance of 
bonds to provide funds for water sup- 
ply improvements declared void was 
“res judicata” of a subsequent action 
by a taxpaying voter to have the same 
election declared invalid, notwithstand- 
ing that in first action question wheth- 
er votes were cast in violation of the 
constitution, was allegedly not deter- 
mined. OkI.St.Ann.Const. art. 10, §§ 26, 
27.—Cunningham vy. Oklahoma City, 110 
P.2d 1102. 

-Okl. Where two successive appeals 


orders orerr losin 
ate judgment foreclosing no 
mortgage, and for new trial, 


and to 


vacate judgment confirming sheriff’s 
sale, were dismissed, and third appeal 


by same appellants was unsuccessful 
alleged right of such appellants to dam- 
ages for loss of their share of crops 
when dispossessed by writ of assistance 
was adjudicated or should have been 
adjudicated in prior proceedings, and 
hence their action to recover foreclosed 
property and vacate the original pro- 
ceedings was barred under doctrine of 
“res judicata’’.—Haffner v. Commerce 
Trust Co., 111 P.2d 479. , 

A final judgment of a court of com- 
petent jurisdiction is conclusive between 
the parties, not only as to all matters 
actually litigated and determined but as 
to all matters germane to the issue 
which could or might have been liti- 
gated therein.—Haffner v. Commerce 
*Trust. Co., 111 P.2d! 479. 

Pa.Com.Pl. When issues have been 
adjudicated upon the facts between the 
Same parties, the case is concluded not 
only as to the questions raised, but as 
to all questions which might have been 
properly raised and passed upon.—Bick- 
ley v. Pennsylvania Public Utility Com- 
mission, 50 Dauph. 259. 

The mere failure to raise a constitu- 
tional question will not support the 

_ Tight of the same party to bring a new 
suit upon precisely the same state of 
facts.—Bickley v. Pennsylvania Public 

Utility Commission, 50 Dauph. 259.. 

S.C. A judgment not only ‘estops’” 
parties to the action and their privies 
from again raising the question at is- 
sue, but also such questions as might 
have been raised and decided by the 

judgment.—Baitary v. Gahagan, 12 S. 
H.2d 735, 195 S.C. 520. 


S.D. A finai judgment on the merits 
entered against a township in proceed- 
ings by a county against townships re- 
specting an equalization between town- 
ships of the proportion of benefits to 
highways from a county drainage ditch 
‘was a bar to a subsequent action by 
township against county and other 
townships respecting equalization of 
proportion of benefits where parties to 
both actions were the same, and no con- 
tention was raised by pleadings or evi- 
dence in subsequent action which was 
not or could not have been raised upon 
prior action, and subsequent action was 
an attempt to relitigate same claim as 
that involved in prior action.—Ramsey 
Tp., McCook County, v. Lake County, 
298 N.W. 356. 

Tex.Civ.App. The rule that a judg- 
ment is not only final as to matter ac- 
tually determined, but as to every oth- 
er matter which the parties might liti- 
gate in the cause, and which they 
might have had decided, although a 
correct proposition of law, is but a 
general rule and has its limitations and 
e meee are rane v. Cate, 144 S.W. 

d ; 


Tex.Civ.App. The statute, providing 
that a final judgment rendered in an 
action for recovery of realty shall be 
conclusive as to title or right of pos- 
session established in such action upon 
party against whom it has been recov- 
ered, merely enacted into law equitable 
rule that there should be an end to all 
litigation, and makes it incumbent up- 
on litigant to present in first instance 
all reasons he has to offer as basis for 
recovery, and, no new and independ- 
ent right having accrued to him after 
judgment, he is not permitted to main- 
tain another suit seeking to recover 
same property upon some theory not 
advanced in former action. Rev.Code 
1925, art. 7391.—Pennington v, Pen- 
nington, 145 S.W.2d 688. 

Where heirs instituted action against 
ancestor’s nephew to cancel deeds to 
realty; and nephew did not seek post- 
ponement of trial for purpose of having 
probated a will which was executed 
previous to deed, and under which 
nephew was devised the realty, and 
nephew in effect assumed that if he 
was unsuccessful in the litigation to 
eancel the deed he could litigate the 
question of title and possession in will 
contest proceeding, nephew “waived” 


va- right to 


and topped” from repudiating the j 


Be gata eis. 


t probate ‘of will a 
and electing to take under the 


688. r 
Tex.Civ.App. A 
matters which he might have interposed — 
but failed to do so in a prior action 
between the same parties or thei 
privies in reference to the same sub-— 
ject matter, and if the party fails to 
introduce matters for the consider 
of the court that he might have d 
the party will be presumed to h 
“waived” his right to do so.—As 
v. Farmers Royalty Holding Co. 
S.W.2d 995, followed in Kerst : 
Farmers Royalty: Holding Co., 149 S 
W.2d 1000. 2 
Tex.Civ.App. 
jurisdiction of. the parties and subj 
matter and enters a judgment that i 
permitted to become final, under “res 
judicata” doctrine it will be dee 
that all issues pleaded and proved 
well as those which could have b 
properly plead and proved, have | 
adjudicated.—_Long v. Chapman, 1 
W.2d 879. é 
Wyo. A party cannot re-litigate mat- 
ters which he might have interposed 
but failed to do in a prior action - 
tween the same parties or their prin ; 
in reference to the same subject matter. 
“Davis v. Dayis, 111 P.2d 124, 9 7 
In a separate maintenance action 
was the husband’s duty to interpose th 
defense that his wife deserted him w: 
fully in order that the court — 
determine whether wife was entit 
relief prayed for, and where he failed 
to do so and wife had decree, any de- 
sertion by wife was negatived up unti 
entry of decree. Rev.St.1931, §§ 35-108 
35-121.—Davis y. pee ala Bs YG 124, . 
324 : f fa dee 


% 
C.C.A.Iowa. 


and finding that mortgage in con- 


sideration of which bonds secured by | 


trust deed were issued was itself wi 
out consideration, ‘was  conclusiv 
against mortgage holder who was a 
party, notwithstanding that note 
cured by such mortgage was not i 
troduced in evidence.—Phenix Finan 
Corporation y. Iowa-Wisconsin Brid 
Co., 115 F.2d 1, yee 
C.C.A.lowa, Where prior decree was 
conclusive against right to recover on 
notes, it was conclusive as resp se 


were sufficiently 
controversy adjudged in the prior suit 
—Pheenix Finance Corporation yv. Iow: 
Wisconsin Bridge Co., 115 F.2d 1. — fr. 
§ 1325 / ; 

C.C.A.8. Where the underlying issue 
of two suits is the same, the adjudica- 
tion of the issue in the first suit is 
determinative of the same issue in the 
second suit.—George H. Lee Co. v. Fed-— 


eral Trade Commission, 113 F.2d 583, 


C.C.A.Mich. “Estoppel by judgment” 
extends only to the matters litigated 
or which might have been litigated in 
former case, and for the estoppel to be 
effective the issues of law and fact must 
be the same.—Paine & Williams Co. v._ 
Baldwin Rubber Co., 113 F.2d 840, af- 
firming Paine & Williams v. Baldwin 
Rubber Co., 23 F.Supp. 485. 


C.C.A.Tex. Judgment setting aside 
an order of the Railroad Commission 
granting an oil well drilling permit | 
held “res judicata’ on issue of con- 
fiscation as against contention that 
new conditions had arisen. Vernon’s 
Tex.Civ.St.1936, art. 6049c, § 8—Gulf 
Land Co. y. Atlantic Refining Co., 113 
F.2d 902. 

C.C.A.Tex. Where order of the Rail- 
road Commission granting an oil well 
drilling permit was based alone on pre- 
vention of confiscation, judgment set- 
ting aside the order was not “res judi- 
eata” of commission’s authority to 
grant a permit on ground of waste. 
Vernon’s Tex.Ciy.St.1936, art. 6049¢, § 
8.—-Gulf Land Co. v. Atlantic Refining 
Co., 113 F.2d 902. 

Cal. Judgment for insurer in for- 
mer action by insured to recover dis- 
ability benefits under life policy: where- 


Pennington v. Pennington, 145 V. d 
party cannot litigate 


§ Dy tees Ne 
A decree denying fore- 


closure of bridge company’s trust deed, 
Ne 


When a court acquires 


ven had been adjudicated 


113 P.2d 495. 


Eo a 


oO 


-§ 1825 


in insurer admitted that policy re- 


insured from future premium 
obligations during pendency of dis- 
ability, but denied liability upon 
ground of insured’s failure to give re- 
' quired notice of disability was ‘res 
_ judicata” in subsequent action where- 
* jn insured contended on the basis of 
such admission that disability auto- 
matically relieved him of all future 
premium obligations and of necessity 
of giving notice and proof of disabili- 
ty and sought declaratory relief that 
policy was in full force and effect with 
respect to possible future death bene- 
fits —Long v. West Coast Life Ins. Co., 
 .104 P.2d 646. 
Cal.App. The doctrine of “res. judi- 
ata’ does not apply except in actions 
or proceedings where parties are iden- 


» lieved 


- tical and the issues are the same.— 
In re Watkins’ Estate, 
subsequent opinion 108 P.2d 417. 


104 P.2d 389, 


Cal.App. In order to establish plea 
of “res judicata’, is must appear either 
on the face of record or be shown by 
extrinsic evidence that precise issue 
-Taised was determined in prior suit. 
—Johnston v. Ota, 110 P.2d 507. 


§ 1911.—Johnston v. 
as 


‘yiding that, upon death of one, all of 
property of either would go to sur- 
viyor, and that upon death of survivor 
it would go to their children, former 
judgment quieting husband’s title to 
the property as against executor of 
wife’s estate did not, in absence of any 
showing as to what issues were ten- 


est? 
my 


dered in prior case, preclude children 


from claiming property as against hus- 
band’s second wife who was executrix 
of his estate, since it could not be 
said that there had been a former ad- 
-__ judication of issues involved adverse to 
- children.—Sonnicksen vy, Sonnicksen, 


App.D.C. A case which involved 
only the question of power of Secre- 


tary of Interior after he had once de- 


termined the ratio in which irrigation 
districts should share net profits of 
power plant to reconsider the original 
, determination and establish a new 
ratio, and which case had nothing to 
do with how profits should be deter- 
mined or with what constituted net 
profits, was not “res judicata” of is- 
sues in subsequent case involving ques- 
tion whether certain funds constituted 
profits of the plant. 43 U.S.C.A. § 371 
et seq.—Burley Irr. Dist. v. Ickes, 116 
F.2d 529. 
A case which involved only the ques- 
tion of the power of Secretary of In- 
terior after he had once determined 
the ratio in which irrigation districts 
should share net profits of power plant 
to reconsider the original determina- 
tion and establish a new ratio, and 
which case had to do only with divi- 
sion of profits after they were earned, 
was not ‘reg judicata” of issue wheth- 
er certain funds received constituted 
profits of the: plant on ground that 
prior case determined the “ownership” 
‘ of the plant, where at most court de- 
_ termined “ownership” of the right to 
receive credit for the plant’s net profits 
in specified percentages, and under 
statutes establishing reclamation proj- 
ects neither the secretary nor the 
courts could transfer ownership to the 
districts. 43 U.S.C.A. 371 et seq.— 
Paice Irr. Dist. v. Ickes, 116 F.2d 
o; 
Fla. Where the constitutionality of 
a statute is in general terms sustained 
as a whole, as against stated grounds 
of illegality, the validity of particular 
provisions of the statute, which were 
not directly involved, may thereafter 
be challenged on appropriate grounds, 
—State ex rel. Burbridge v. St. John, 
197 So. 131, 143 Fla. 544, opinion sup- 
plemented 197 So. 549, 143 Fla. 876. 
Where the constitutionality of a 
statute is in general terms sustained 
as a whole, as against stated grounds 


s 


wee 


of illegality, the legality of the applt- 


cation of any portion or all. of the stat 
ute to the facts of the particular case 
may be appropriately challenged in 
due course of litigation, unless. the 
prior adjudication with respect to 
those parts of the statute or to the 
application of any portion thereof has 
become res judicata.—State ex rel. Bur- 
bridge v. St. John, 197 So. 131, 143 Fla. 
544, opinion supplemented 197 So. 549, 
143 Fla. 876. 

Ga. In action by executrix against 
testatrix’ children, where executrix re- 
covered possession of testatrix’ land, 
one of the children in a subsequent suit 
was not entitled to an injunction pre- 
venting sheriff from evicting him under 
a writ of possession issued as result of 
the decree in the former suit.—Thomas 
v. Harrelson, 15 S.H.2d 497. 

Iu. A judgment refusing to compel 
Director of Finance and others to cre- 


ate a fund with which to pay cash re-° 


funds of retailers’ occupation tax, on 
ground that such fund could not be 
created without appropriation, did not 


operate by “estoppel” to prevent main- | 


tenance of subsequent mandamus ac- 
tion by same parties to compel Direc- 
tor to issue credit memoranda for tax 
erroneously paid. Smith-Hurd Stats. ec. 
120, § 445—People ex rel. Adams v. 
McKibben, 35 N.E.2d 321, 377 Ill. 22. 

Il.App. <A decree for plaintiffs, 
chancery suit to compel conveyance to 
them of interest in realty, did not es- 
top them to assert, and was not res 
judicata on question of, their right 
to recover amount of attorneys’ fees 
and other expenses, incurred by them 
in such suit, as damages for defend- 
ant’s wrongful conduct in attempting 
to deprive plaintiffs of such interest 
by fraud, in subsequent action at law. 
—Ritter v. Ritter, 32. N.E.2d 185, 308 
Tl.App. 337. 

Iowa. Where sole question decided 
in prior action was whether certain 
grantees under deed reserving life es- 
tate to grantors and providing that 
share of any grantee selling prior to 
death of grantors should go to other 
grantees, could get rid of restrictions 
on their power to alienate, judgment in 
prior action was not an adjudication 
of issue whether interest of grantees in 
deed was a vested interest or a con- 
tingent remainder.—Glenn vy. Gross, 294 
N.W. 297. 

Ky. A judgment in former action 
between defendant and plaintiffs’ pre- 
decessor in which it was determined 
that plaintiffs’ predecessor was owner 
of land within interference between pat- 
ents under which parties were claiming 
was not “res judicata’ of present ac- 
tion wherein issue was whether two 
triangular tracts were within bound- 
ary of patent under which defendant 
was claiming or whether they were 
embraced by patent under which plain- 
tiffs were claiming.—Mullins y. Potter, 
152, S.W.2d 609, 287 Ky. 221. 

Mo.App. A decree for purchaser in 
suit to cancel warranty deed was _ not 
“yes judicata” of right of vendor’s 
sole devisee to a vendor’s lien for un- 
paid purchase price, since issues in- 
volved were not the same.—Causer v. 
Wilmoth, 142 S.W.2d 777. 

Mo.App. A recovery from insured on 
theory that injured minor was their em- 
ployee did not “‘estop” insured from 
seeking recovery from insurer on theory 
that minor was “not employed” within 
policy insuring against liability for in- 
juries sustained on premises of in- 
sured by one ‘‘not employed’? by them. 
—Daub y. Maryland Casualty Co., 148 
S.W.2d 58. 

N.J.Ch. In determining whether 
judgment dismissing writ of certiorari 
to review the action of the State Wa- 
ter Policy Commission granting permit 
to erect a dam was “reg judicata” on 
issue subsequently raised in suit to re- 
strain construction of the dam, the test 
was whether the former determination 
decided the same questions subsequent- 
ly raised. N.J.S.A. 58:1-1 et seqi— 
Mayor and Board of Aldermen of Town 
of ‘Boonton vy. Fay, 21 A.2d 364, 130 
N.J.Eq. 55, reversed 21 A.2d 769, 130 
N.J.Eq. 191. 


N.J.Pax App. Where petitions of ap- 


hie pha hier calle : 
pa filed by railroad system 


in, 


wi 


oard of tax appeals again 


ments on railroad property raised the 


t 
same legal issues as were decided 
against the railroads, in state and fed- 
eral courts on prior appeals, railroads _ 
were concluded under the doctrine of 
“res judicata” from questioning either 
the legality of the methods of assess- 
ment or the constitutionality of the 
assessments, and a new issue was not 
created by offer of witnesses who stated 
personal theories as to the valuation of 
the railroad property. N.J.S.A. 54:19-1 
et seq.—Central R. of New Jersey v.— 
Martin, 20 A.2d 330, 19 N.J.Misc. 427. 

N.Y.App.Div. A. judgment recovered 
by city against truck owner for prop- 
erty damage resulting from. collision 
between truck and fire truck, on the- 
ory. that truck owner and driver were 
sole negligent eause of accident, was 
not “res judicata” against truck owner 
and driver in action by owners of 
house for damages allegedly caused by 
collision of the fire truck with the 
Tete Ses ee y. Collins, 23 N.Y.8.2d 
.N.Y.Sup. Where loan was secured 
by stock and by mortgages on Ohio 
real estate, and action was brought in 
Ohio to recover a personal money judg- 
ment for the balance allegedly due on 
loan and to foreclose the mortgages, 
but prayer for personal money judg- 
ment was withdrawn, and debtor mere- 
ly interposed an answer. averring by 
way of defense and counterclaim the 
pendency of his own action against 
ereditor in New York for conversion, 
of the stock, judgment of foreclosure 
and sale in the Ohio action was not 
“res judicata’ of the issues raised in 
debtor’s action for conversion.—Kauf- 
man y. Provident Sav. Bank & Trust 
Co. of Cincinnati, -23 N.¥.S.2d°>637. 7 

N.Y.Sup. Though mutuality of es- 
toppel must normally exist to render 
judgment “res judicata” in subsequent 
suit, an exception is made where party 
against whom plea is raised was party 
to prior action and had full opportunity 
to litigate the issue of its responsi- 
bility, but plea is not available where 
issue in second action differs in any 
way from that in earlier action.—Daly 
v. Terpening, 26 N.Y.S.2d 157, reversed 
26 N.Y.S.2d 160, 261 App.Div., 423. 

N.Y.City Ct. Where the issue in an 
action differs in any way from the is- 
sue in an earlier action between the 
same parties or their privies, the plea 
of “res judicata’, based on the judg- 
ment rendered in the earlier action, is 
not available.—Cortez v. Klein, 24 N.Y. 
8.2d 67. A 

Ohio. An adjudication in the court 
of common pleas wherein the sole is- 
Sue was the validity of a mortgage 
trust created by bank out of its own 
property was not “res judicata” of a 
claim asserted in probate court that 
bank as trustee of testamentary trust 
engaged in self-dealing and committed 
an act of disloyalty by making pur- 
chases of participation certificates in 
such mortgage trust as an investment 
for testamentary trust, since the ques- 
tions in each case were different in 
character.—In re Trusteeship of Stone, 
34 N.H.2d 755, 138 Ohio St. 293, 134 
A.L.R. 1306. 

Ohio App. Where order of disbar- 
ment was ‘entered on February 11, 
1939, and written motion for new trial 
was filed on February 13, 1939, and on 
the same day notice of appeal was 
filed by attorney, and on November 
25, 1939, attorney filed a motion in 
the Court of Appeals requesting that 
the cause be remanded to court of 
common pleas on ground that motion 
for new trial had not been ruled on 
and that therefore there was no final 
order from which an appeal could be 
taken, and such motion was heard. by 
Court of Appeals and overruled, the 
question of effect of alleged failure of 
court of common pleas to rule on mo- 
tion for new trial filed on February 138, 
1939, was “res judicata’.—In re Ru- 
binstein, 35 N.E.2d 867. 

Pa.Com.Pl. A judgment entered 
agairst a liability insurance company 
for the full amount of a policy jissued 
by it, in an action brought against it 


> 


of the 

nsuccessfully J 

a breach of policy provisions | 
- quiring cooperation by- the insure i 
not res adjudicata in an action by the 
insured against the company for the 
amount of the judgment previously re- 
covered against. him by the injured 
{ passenger beyond the amount of the 
el policy already paid by defendant as 
garnishee, on the ground of its bad 
faith in refusing to undertake the de- 
fense, since neither the parties nor the 
legal issues are the same as in the 
first action.—Epstein v. Erie Indemnity 

BEES 01D ky Cae 

Pa.Com.Pl. The action of a court in 
s ' quashing an electors’ petition in elec- 
; tion contest proceedings does not bar a 
subsequent action of quo warranto 
against the candidates involved in the 
earlier proceeding, alleging that they 
} are disqualified by reason of violations 
b. of the election laws while candidates 
for office, the two actions being sub- 
; . stantially different in that one involves 
; the question of whether the candidates 
received sufficient votes to be elected 
while the other involves their qualifica- 
- tion to hold office, and the parties also 
being different —Commonwealth y. 

: Owen, 39 D. & C. 169, 54 York 69. 
we. Tex.Civ.App. A judgment, declaring 


invalid an order of Railroad Commis-. 


sion spon has a permit for drilling of 

a well as an exception to spacing rule 

to prevent confiscation of property, is 

not ‘tres judicata’ of validity of sub- 

sequent order granting a permit to 

2 drill a well on same location on ground 

- of preventing waste. Vernon’s Ann. 

- Civ.St. art. 6049c, § 8.—Buckley y. At- 

lantic Refining Co., 146 S.W.2d 1082, 
‘error dismissed, judgment correct. 

A judgment declaring invalid an or- 
der granting a permit for drilling of 
a well upon a small tract improperly 
considered as a separate tract is not 
“res. judicata” of a subsequent order 
and permit for drilling of a.well on 
tract when considered by Railroad 
Commission as a part of larger tract 
from which it had been detached. Ver- 
non’s. Ann.Civ.St. art. 6049c,.§ 8.— 
Buckley v. Atlantic Refining Co.. 146 
S.W.2d 1082, error dismissed, judg- 
ment correct. 

Wa. The conclusiveness of judgment 
in subsequent action between parties to 
action in which rendered is not deter- 
mined by identity of thing sued for 
or of cause of action, but merely by 
identity of issue involved in two ac- 
tions, and, if issue presented in subse- 
quent action is shown to have been 
determined in prior action, question is 
“res judicata’, though two actions are 
“based on different grounds, tried on 
different theories or instituted for dif- 
ferent_purposes and seek different re- 
lief.—Pickeral v. Federal Land Bank of 
. Baltimore, 15 S.H.2d 82, 177 Va. 743. 

Va. The test of identity of issues in- 
volved in two actions, as required to 
render judgment in first action conclu- 
sive in subsequent action and question 
therein “res judicata’, is whether same 
evidence will support both actions.— 
Pickeral v. Federal Land Bank of Bal- 
timore, 15 8.B.2d 82, 177 Va. 743. 

§ 1326 

D.C.D.C. Where plaintiff ‘in eject- 
ment asserted that he was entitled to 
possession of premises because sale to 
defendants of plaintiff's interest pur- 
ported to be of an interest acquired 
through named person, whereas: plain- 
tiff was entitled to the land through 
“4 ' another person, judgment against plain- 
; tiff was ‘‘res judicata’ against subse- 

quent maintenance of ejectment against 
one of the same defendants and others 
on the same ground,—Reynolds v. Im- 
lay, 33 F.Supp. 564. 

husband’s 


Cal.App. Where 
decree embodied settlement contract 
providing for monthly payments to 
wife for support, wife thereafter insti- 
tuted contempt proceedings upon hus- 
band’s default, and husband obtained 
writ of prohibition issued by Supreme 
Court upon default and directed to su- 
perior court, upon petition which al- 
leged that the decreé was based on the 


sie finding that the decree was 
for “alimony” or “support money” and ; 


‘source of, pollution which 


‘tacking the statute, 


divorce 


‘law of the case” or 
“reg judicata”, precluding 


operate as 


therefore not barred by husband’s dis- 
charge in bankruptey. Bankr.Act, § 17 
(292 Ad WO. SEC SA 8085 62)i 32 "Civ. Code, §§ 
USO eS.) L375; 43. 159.—Remondino 
v. Remondino, 106 P.2d 437. 

Ohio App. In motorist’s action for 
damage to automobile which crashed 
into side of automobile which defend- 
ant backed out of parking lot across 
highway, wherein defendant filed a 
eross-petition, a judgment recovered by 
another party who collided with de- 
fendant after motorist’s collision was 
not ‘res judicata’ on issue of defend- 
ant’s negligence so as to preclude i 
covery on cross-bill—De Rose v. 
eet Ns 29 N.H.2d 630, 65 Ohio App. 


§ 1327 

C.C.A.Ind. The rule that a judgment. 
of a court of competent jurisdiction on 
a question directly involved in one 
suit is conclusive on that question in 
another suit between the same parties 
applies with particular force where a 
former adjudication is invoked as a bar 
to a proceeding by an officer of the 
court to recover assets of an estate 


‘which it is the court’s duty to admin- 


ister.—In re Power, 115 F.2d: 69. 
Minn. Judgment in an unlawful de- 
tainer action in favor of plaintiff for 


restitution of realty: as against defend- 
ant’s asserted right’of possession under | 


a contract for deed, which pice 
claimed was duly canceled a cording 
to law, was ‘res judicata’ that con- 


‘tract for deed was oy ee 
2 


Ferch v. Hiller, 297, N 

N.J. A final decree, foreclosing first 
mortgage in suit. wherein subject of 
amount due on second mortgage was 
before court, was res judicata as to 
such issue, raised by defendants in 
subsequent suit between same parties 
on bond secured by second mortgage.— 
Misuriello v. Daly, 15 A.2d 595, 125 N 
J. 412. 

N.J.Ch. Where question of whether 
construction of dam would create 
would en- 
danger “water supply of town was 
raised in certiorari proceeding to re- 
view action of the State Water Policy 
Commission in granting permit to con- 
struct the dam, judgment dismissing 
the writ of certiorari was “‘res judi- 
cata’”’ 
quent suit to restrain construction of 


the dam. N.J.S.A. 58:1-1 et seq.—May- 
or and Board of Aldermen of Town 
of Boonton v: Fay, 21 A.2d 364, 130 
N.J.Eq. 55, reversed 21 A.2d. 769, 130 
N.J.Eq, 191. 
§ 1328 
Ill. Decision of Supreme Court, de- 


termining that statute authorizing is- 
suance of bonds for purpose of raising 
funds to pay unpaid. tax anticipation 
warrants of 1929 levy was unconstitu- 
tional, was binding on all questions 
within the issue, and, im action in- 
volving validity of statute authorizing 
bonds to be issued and. sold to dis- 
eharge judgment based upon the un- 
paid tax anticipation warrants of- the 
1929 levy, a situation akin to “res ju- 
dicata” existed in favor of taxpayer at- 
and against the 
board of education. Smith-Hurd Stats. 
ec. 122, § 327.62 et seq.—Leviton v. 
Board of Education of City of Chicago, 
30 N.H.2d 497, 374 Ill. 594. 

La.App. Where mortgage foreclosure 
suit was filed and mortgagor filed peti- 
tion to restrain the sale on ground that 
mortgagee owed mortgagor an amount 
exceeding the balance due on the mort- 
gage note, judgment, dissolving tem- 
porary restraining. order and _  pre- 
liminary injunction which had been is- 
sued and rejecting the mortgagor’s de- 
mands, was “res judicata” in subse- 
quent suit to enjoin the foreclosure 
sale as to claims against mortgagee 

which were presented in the prior suit, 
and claims which existed and were 
known to the mortgagor when he filed 
the prior petition—Cooper v. Federal 


4 

nly and could not be cuteeaad? 
by distorted proveodiuie: the issuance 822. 
of the writ by Supreme Court did not — 
determine the 
mobile and city’s servant operating Sy 


_tiff’s automobile, 


contract relating 


on issue of pollution in subse-_ 


action against same. city. 
-196.19(1), 


NUH. As erica of. Both 
automobile colliding with city’s au 


automobile. was essential issue in such 
driver’s action at law against city ‘ 
and such servant for damage to plain-— 
unimpeached hes 
ment against servant therein was res, 
judicata” and barred suit by adminis—_ ae 
tratrix of servant’s estate against - such: Ses 
other driver for i 
servant’s death.—Hubley vy, 
17, pALZ a 96: 

N.M. Although a judgment is ase: 
sive in a second action of the points — 
raised by pleadings, it does not eats 
brace any matters which might h 
been brought into litigation but wh 
in fact were not embraced in the ple: 
ings.—Flint v. Kimbrough, 115 “RB. 
84, 45 N.M. 342. ® 

N.Y.Sup. A aectdton by Cou 
Appeals in action between same Dp 
ties for specific performance of 
o affairs of New J 
sey corporations, holding that cont act 
was valid, was decisive in- subsequer ‘ta 
action between same parties. for specific 
performance of same contrac , notwith- : 
standing that in prior action the New 
Jersey law was not pleaded, and vy 
pleaded in instant action, where Cour 
of Appeals recognized that: corporation 
were New eee Pay iat —Clar! 


Lowe y. Harmon, 115 P.2d 297. \ 
Wis. Where only question raised ge 
pleadings in city’s action ag rainst 
other city to recover for service’ 
dered in furnishing water to‘ defend: 
was whether plaintiff could Fecoy ey 
scheduled rates for customers outsid 
city or only at rate fixed by contra 
with defendant, statement in Supr 
Court’s opfnion on appeal that 
could recover on quantum meruit 


contract, if worth more than price p 
therefor, “unless precluded on- vother 
, was not “res judicata” d 
hence not binding on parties or circu 
court in subsequent action to Tecov: 
for such service. St.1933, §§ 196.19 
196.20(2).—City of Milwaukee Vv. 
of ‘West Allis, 294 NW. 625: °\". 298 
The Supreme Court’s holding, on ap-_ 
peal from judgment for defendant in| 
city’s action against another city to re-— 
cover for service rendered in furni 
ing water to detendant, that Public’ 
Service Commission’s orders, - fixin 
rates for such service to users outs 
plaintiff city, did not apply to defen 
hal Gules spent judicata”. on. question 

whether plaintiff may recover at tho 
rates for such service in subsequent ~ 
St.1933, §§ — 

of Milwau- i 


196.20(2).—City 


Bee iM City of West Allis, 294 N.W. 
’ -! Aa 
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C.C.A.8. A right, question, 


distinctly put in issue and directly 
determined by a court of competen t 
jurisdiction as a ground of recover: 

cannot be disputed in a subseauene 
suit between the same parties or their } 
privies, and even if the second suit 
is for a different cause of action, the 
right, question, or fact once determined 
must, as between the same parties or — 
their privies, be taken as conclusively 
established so long as the judgment 
in the first suit remains unmodified.— 


George H. Lee Co. v. Federal Trade 
Commission, 113 F.2d 583. 
©.C.A.Fla. An “estoppel: by judg- 


ment” existed in suit on another cause 
of action only as to those issues nec- 
essarily or actually decided in final de- 
cree in prior action.—Olds vy. Town of 
Belleair, 120 F.2d 492. 

C.C.AInd. A judgment of a court of 
competent jurisdiction on a question 
directly involved in one suit is conclu- 
sive, on that question in another suit 
between the same parties, but it must 
appear on the face of the record or 
must be shown by extrinsic, evidence 
that the precise question was raised 
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and determined in the former suit, and, 
.. if there is any uncertainty in the for- 
mer ruling concerning what the court 
really decided, the whole subject mat- 
ter of.the action will be at large and 
open to a new contention.—_In re Pow- 
er, 115, 8.2d 69: 
rp Where a prior adjudication is claimed 
. ‘with reference to bankrupt’s exemp- 
tions, there must have been a definite 
_ ruling that the property claimed to be 
"exempt was property of the bankrupt 
and was set aside to him in the ad- 
’ ministration of the estate in bankrupt- 
_ * ey.—Bankr:Act §§ 2, °6, 7 sub. a(8), 47 
sub. a, 11 U.S.C.A. §§ 11, 24, 25. sub. 
» a(8), 75 sub. -a.—In re Power, 115. F. 
, -2d. 69. i 
 , GO.C.A.Iowa. It is only when a suit 
4 Nis upon a different cause of action, but 
between the same parties, that a judg- 
ment in the former action operates as 
an estoppel in the latter only as to 
every point and question which was 
actually litigated and determined, and 
; q ‘is not conclusive as to other matters 


oy 
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consideration 
‘ inhering therein, 
_ where parties elected to litigate all 
_ these matters in the foreclosure pro- 
_ ceedings.—Phcenix Finance Corporation 
ee conan Bridge Co., 115 F. 


A decree denying foreclosure. of 
bridge company’s trust>deed, and find- 
ing that bonds were without consider- 
ation, as against contention that par- 
; ticular notes from bridge company to 
- bondholder constituted consideration, 
fas. conclusive, and alleged error. in 
alancing bondholder’s debt to bridge 
sompany against such notes could not 
be re-examined in collateral attack 


A decree denying foreclosure of 
aldge company’s trust deed, and find- 

4 ing that guaranty agreement by bridge 
$ company was without consideration, 
fraudulent, and void, was conclusive 
upon the parties and precluded bond- 
holder from bringing suit upon the 
guaranty agreement.—Phenix Finance 
| Corporation y, Iowa-Wisconsin Bridge 
MmConn lb je.2d) 1. 

C.C.A.Mo. In action by bondholder 
_ against drainage distriet, judgment for 
_ bondholder for amount due, to be paid 
' out of assessments, was “res judicata” 
in mandamus proceeding to compel the 
levy of assessments as respects laches 
of bondholder in bringing original ac- 

tion which resulted in judgment against 
_ district.—Drainage Dist. No. 4 of Dunk- 
lin County, Mo., v. Murphy, 119 F.2d 
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C.C.A.Mo. Insurer could not main- 
- tain an action in equity for cancella- 
_ tion of disability benefit policy on 
- ground that policy was procured by 
_ talse representations made by insured 
after insured had lost his eyesight, so 
as to become disabled within meaning 
_ of poliey, since insurer had adequate 
- remedy at law in that it could plead 
- defense of false representation in ac- 
_ tion on policy, and, if such issue should 


be sustained judgment establishing 
_ fraud in procurement of policy would 
’ be. “res judicata” which could be 


availed of as to all subsequent claims 
- for indemnity on policy.—tederal Life 
Ins. Co. y. Ettman, 120 F.2d 837. 


ais C.C.A.N.J. The effect of a judgment 
' appears in~- at least three aspects: 
“merger” by which a judgment for the 
plaintiff merges his cause of action so 
that the original cause of action is 
terminated and a cause of action on 
the judgment takes its place; “bar” by 
which a judgment for the defendant 
terminates the original cause of action; 
and “collateral estoppel’? by which 
questions of fact and perhaps of law, 
‘actually litigated in the action are con- 
clusively determined in subsequent ac- 
tions in which the same questions arise, 
even though the cause of action may 
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be different.—Caterpillar Tractor Co. v. 
International Harvester Co., 120 F.2d 
82, modifying 32 F.Supp. 304. 


Public policy dictates that there be 
an end of litigation, that those who 


have contested an issue shall be bound 


by the result of the contest and that 
matters once tried shall be considered 
forever settled as between the parties. 
—Caterpillar Tractor Co. v, Internation- 
al Harvester Co., 120 F.2d 82, modi- 
fying 32 F.Supp. 304. a) og 

C.C.A.Ohio. Where former adjudica- 
tion is relied on as an absolute bar to 
a subsequent action, it must be shown 
that the cause of action, the thing to 
be recovered and the parties are the 
same in both proceedings, except that 
where some fact or question has_ been 
determined in a former suit and the 
same fact or question is again put 
in issue in subsequent suit between the 
same parties, the determination in the 
former suit is conclusive regardless of 
identity of cause of action or lack of 
it in the two suits.—U. S. v. Glidden 
Co., 119 F.2d 235, 

When second suit between the same 
parties is upon a different cause of 
action, the judgment in the first suit 
operates ag an ‘estoppel’ in the second 
one only as to the point or question 
actually litigated and~ determined and 
not as to other matters which might 
have been litigated and determined.— 
U. S. v. Glidden Co., 119 F.2d 235. 

©.C.A.Pa. Where decree requiring de- 
fendant to assign rights in patented de- 
vices to plaintiff was clear and unam- 
biguous and included assignment of 
rights in device which defendant con- 
tended was not included therein, and 
the decree was affirmed on appeal, de- 
fendant could not have his contention 
concerning ownership of such device 
gain considered and have the final 
decree modified under, guise of con- 
struction of such decree even though 
the decree might appear to have been 
broader than the findings of fact and 
conclusions of law on which it was 
based, »since any such error should 
have been assigned by the defendant on 
the prior appeal.—Flannery Bolt Co. v, 
Flannery, 119 F.2d 601. 


C.C.A.Porto Rico. A holding, in 
composition or extension proceeding 
instituted by one member of Puerto 
Rican Comunidad, that pendency of 
petition for composition or extension 
did not invalidate decree foreclosing 
securities and crop lien in satisfaction 
of obligations of Comunidad was “res 
judicata” of such point in foreclosure 
suit. Bankr.Act, § 74, as amended, 11 
U.S.C.A. § 202.—Benitez v. Bank of 
Nova Scotia, 116 F.2d 359. 


C.C.A.Puerto Rico. Decree in receiv- 
ership proceeding which fixed relative 
priorities of mortgagee bank and gov- 
ernment of Puerto Rico in mortgaged 
properties which was not appealed 
from, was ‘res judicata’ on issues de- 
eided, and the issues could not be 
raised again at later stage in receiv- 
ership when the court was considering 
whether to approve the receiver's final 
report.—People of Puerto Rico v. Bank 
of Nova Scotia, 116 F.2d 379. : 

C.C.A.Tex. A question or fact ad- 
judged cannot be disputed in a sub- 
sequent suit between the same parties 
or their privies.—Vaughn vy. Conti- 
nental Royalty Co., 116 F.2d 72. 

C.C.A.W.Va. 
court of competent jurisdiction of a 
right, question or fact distinctly put in 
issue as a ground for recovery is “res 
judicata” and cannot be disputed in a 
subseauent suit between the same par- 
ties or their privies, and even if the 
second suit is for a different cause of 
action, the right, question, or fact once 
so determined must, as between the 
same parties or their privies, be taken 
as conclusively established so long as 
the judgment in the first suit remains 
unmodified.—Parker v. U. S., 114 F.2d 
330, affirming 29 F.Supp. 741. 

A judgment dismissing an action to 
recover monthly benefits of a war risk 
policy on ground that action was not 
seasonably begun was “res judicata” 
in subsequent action on identical claim 
for insurance benefits: World War 
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» Veterans’ Act: 


A determination by a- 
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amended, 38 U.S.C.A. § 445.—Parker v. — 
U. S., 114 F.2d 330, affirming 29 F._ 


Supp. 741. - ; r= 
~ D.C.Ill. The government could not | 
relitigate questions originally adjudi- 3 
cated in prior suit on war risk policy . 
but it could show change in physical , 
condition and must overcome presump- 
tion of total and permanent disability 

as previously judicially determined.— 
Brown v. U. S., 39 F.Supp. 82 

Ct.Cl. In suit for recovery of in- 
cone taxes, Court of Claims was bound 
in determining rate of depreciation of 
eertain assets, by prior determination 
of Board of Tax Appeals in proceeding 
involving different tax year, that such 
assets had useful life of 10 years, in 
absence of evidence that use of assets 
varied in the different tax years in- 
volved in the suit and the proceeding.— 
Harvey Coal Corporation v. U. S., 

F.Supp. 756. 

Where causes of action are different, 4 
although parties are the same, former : 
judgment is ‘res reese net only as to 
questions presented and decided in the \ 
former proceeding, and plaintiff is not 
concluded in second action from fur- 
nishing additional evidence to support 
his demand, at least where question 
presented has not been determined on 
account of absence of necessary proof. 
—Harvey Coal Corporation vy. U. S., 35 
F.Supp. 756. ; 

Ala. Decree of court of equity that 
Art League, to which testatrix had 
devised realty , with conditions that 
realty should never be conveyed. by 
Art League, and that, if it should be 
conveyed, it should revert to the gen- 
eral estate, had the unrestricted right 
to sell and convey realty in fee simple, - 
was “res judicata’ of an action under 
Declaratory Judgment Act to deter- 
mine whether realty could be sold by 
Art League without reverting under 
terms of will and whether, in event of 
sale, funds derived would be free from 
any trust imposed by will, and parties 
were “estopped” to deny that fee- 
simple title wasin Art League with un- 
restricted right to sell and convey. 
Gen.Acts 1935, p. 777 et seq.—Dallas 
Art League v. Weaver, 199 So. 831,240 
Ala. 432. 

Alaska. An action to quiet title to 
mining claim could not be maintained 
where in prior action defendant was 
adjudged to be owner of such claim 
which was a valid claim at time plain- 
tiff located or attempted to locate. his 


claim. Comp.Laws. 1933, § 4001.— 
Francis v., Jenkins, 9 Alaska 91. 
Ark. Where mortgagor’s children 


were represented by guardian ad litem 
in foreclosure proceeding wherein trust 
deed reciting that mortgagor was sole 
ewner of land and containing warranty 
of title to trustee was. part of com- 
plaint, and court decreed foreclosure 
and that upon sale of. property and 
confirmation by court all right, title 
and equity of redemption of minors 
be foreclosed and forever, barred, court 
determined the issue of ownership of 
land necessary to findings and order 
made, and decree was “res , judicata’ 
in subsequent proceeding by minors 
who sought to collaterally attack decree 
on ground that issue of ownership was 
not involyed in foreclosure proceed- 
ing.—Thomas y. McCollum, 144 S.w. c 
2d 467. 

Matters involved and litigated in a 
former suit or which were necessarily 
within the issues that might have been 
litigated in such former suit are “res 
judicata”.—Thomas v. McCollum, 144 S. 
W.2d 467. 

Ark. Where mortgagee purchasing 
land at foreclosure sale brought action 
against levee district to set aside levee 
tax foreclosure sale of same ‘land to 
levee districts and purchasers from 
levee district |. intervened, judgment 
against mortgagee was “res judicata’ 
of validity of tax sales involved in sub- 
sequent action by mortgagee against 
purchasers from levee district.—Lincoln 
Nat. Life Ins. Co. v. Martin, 150 S.W. 
2d 202. ; 
_Ark. Under the doctrine of “res 
judicata”, any right, fact or matter 
in issue, and directly adjudicated on, 
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is rendered on : 
conclusively settled by the judgment 


_whether the claim or demand, purpose 
or subject matter of the two suits is 


on the merits, is 


therein, and cannot again be litigated 
between the parties and their privies, 


the same or not.—Meyer y. Hichenbaum, 
150 S.W.2d 958. 


Where matter involved in subsequent — 


suit for construction of will was an 
issue and directly adjudicated on in 
prior suit between the same parties for 
construction of the same will, and was 


necessarily involved in the determina-_ 


tion in the prior case, the former judg- 
ment constituted a bar to the new ac- 
tion under the doctrine of “res judi- 
cata”.—Meyer y. Eichenbaum, 150 S.W. 
2d 958. 

Ark. Where mortgagor intervened 
in confirmation suit brought by state 
to which mortgaged land had been for- 
feited for taxes, and from which mort- 
gagee had purchased the land because 


of mortgagor’s failure to pay taxes and 


purchaser from mortgagee was made a 
party to the suit, judgment dismissing 
mortgagor’s intervention and quieting 
title in purchaser from mortgagee was 
“res judicata” as to rights of mort- 
gagee and mortgagee’s purchaser, espe- 
cially where mortgagor then knew that 
mortgagee’s purchase was not intend- 
ed as a redemption.—Fuller y. Hughes, 
152 S.W.2d 1006. 

Cal. A judgment of any court wheth- 
er of high or low jurisdiction, and of 
record or not, constitutes a complete 
bar against a second suit on the same 
cause of action, but constitutes merely 
an “estoppel’’ in a second suit on a dif- 


_ ferent cause, or a conclusive determina- 


- 


ment was 


tion of such issues only as were ac- 
tually raised and litigated._—Sanderson 
v. Niemann, 110 P.2d 1025, prior opin- 
ion 100 P.2d 508. 


Cal.App. A judgment setting aside 
a conveyance as fraudulent was “res 
judicata” of questions whether trans- 
fer was fraudulent and made for pur- 
pose of rendering grantor’s property 
free from claims of judgment creditor, 
and whether conveyance made grantor 
ape vies pote vy. Bell, 104 P.2d 
1095. . 

Where judgment creditors obtained 
judgment setting aside conveyance by 
judgment debtor and establishing a 
lien on property conveyed, probate 
court on judgment debtor’s death did 
not have jurisdiction to determine in- 
terests, if any, of judgment debtor’s 
estate and lienors in property fraudu- 
lently conveyed and could not direct 
administrator of judgment debtor’s 
estate to sell that which it could not 
determine was property of estate, and 
could not order administrator to sue 
himself as such, and could not direct 
him on behalf of judgment creditors 
to sue fraudulent grantee, since such 
controversy was “res judicata”.—Liuz- 
za v. Bell, 104 P.2d 1095. 


Cal.App. If the questions involved in 
a suit are tried and decided, no mat- 
ter how numerous they may be, the 
estoppel of the judgment will apply to 
each point so settled, in the same de- 
gree as if it were the sole issue in the 
case.—Bank of America Nat. Trust & 
Savings Ass’n vy. McLaughlin Land & 
Livestock Co., 105 P.2d 607. 

CalApp. A judgment in action for 
dissolution of partnership and account- 
ing, that agreement between the parties 
constituted a release of claims between 
the alleged partners, was ‘“‘res judicata” 
against’ maintenance of subsequent ac- 
tion by one alleged partner against the 
othe tor materials and labor furnished, 
—Daluiso v. Nicassio, 107 P.2d 460. 


Cal.App. In action on a judgment 
based on a note, evidence as to mat- 
ters set up in defense to prior action 
wherein jadgment sued on was _ re- 
covered, and as to alleged fraudulent 
conspiracy on plaintiff’s part in con- 
cealing from court at prior trial facts 
which- if revealed would allegedly 
have established defendant’s defense 
was inadmissible, because prior judg- 
“yes judicata” as to such 

° 


ed in, — ter: 
tion efore a com- | 
Lich judgment or 


ing municipal authority of 


-that claims against a school 


tter 
759. + ; eae 
Cal.App. A judgment of appellate 
court that claim for balance due on fur- 
niture contract was based on a valid 
obligation against county, and that the 
exhausting of fund subsequent to in- 
curring of obligation, 
claimant received some of moneys which 
exhausted such fund, did not constitute 


v. McCue, 109 


a bar to claimant’s right to judgment 


based on the contract--was “res judi- 
cata” as to both issues. Pol.Code, § 
3714, subd. 5—H. §S. Crocker Co. y. 


Lake County. 112 P.2d 36. 

Cal.App. Where in former action, 
principal object was to obtain a de- 
cree that plaintiff had an interest in 
trust estate, and court found that plain- 
tiff had no such interest in trust, such 
issue could not again be litigated even 
if form of action, or nature of action, 
might differ.—Papineau y. Security- 
First Nat. Bank of Los Angeles, 114 P. 
2d 629. : 

An adjudication of an issue in pri- 
or action is conclusive of rights of par- 
ties in subsequent action involving the 
same issue.—Papineau vy. Security-First 
Nat, Bank of Los Angeles, 114 P.2d 
629. 

Cal.App. In order for a judgment to 
be conclusive in another suit, it must 
appear either upon face of the record 
or by extrinsic evidence, that the pre- 
cise question was raised and deter- 
mined in the former suit.—Schumacker 
y. Industrial Accident Commission, 115 
Pi2d o7%, 

Conn. 
rests on “public policy’? and where is- 
sues have been litigated and deter- 
mined in an action between two par- 
ties, that doctrine forbids their reliti- 
gation in any further legal proceeding 
between them.—Bridgeport-City Trust 
Co. vy. Niles-Bement-Pond Co., 20 A.2d 
91, 128 Conn. 4. 

Del.Ch. The doctrine of “res judi 
eata’” does not require that a party 
litigant should be estopped from con- 
troverting any matter of law or fact 
which has not been either by express 
declaration or by necessary implica- 
tion, determined by the prior judicial 
decree relied on, and to which it was 
a party.—Warrick v. Missouri-Kansas 
Pipe Line Co., 15 A.2d 298. 

Del.Super. A judgment rendered 
upon the merits by a court of compe- 
tent jurisdiction upon a matter within 
its jurisdiction is “res judicata” of the 
rights of the parties or their privies 
in other actions in the same or other 
tribunals of concurrent jurisdiction, as 
to any issue necessary to the first de- 
cision and actually litigated and deter- 
mined in the former action.—Phcnix 
Finance Corporation v. Iowa-Wisconsin 
Bridge Co., 14 A.2d 386. : 


' Fla. Quo warranto judgment, oust- 
town of 
North Miami from _ specified noncon- 
tiguous lands on east side of Biscayne 
Bay on ground their attempted inelu- 
sion in incorporation of the town was 
illegal and void, did not oust the 
town’s authority from lands on west 
side of the bay, but was confined to the 
lands on east side and was “res judi- 
cata” as to such Jands on east side, 
Comp.Gen.Laws 1927, § 2935 et seq.— 
Heyward vy. Hall, 198 So. 114. 

Jil. A decision of the Supreme Court 
district 
and bonds issued to pay them were in- 
valid because claims exceeded district’s 
statutory debt limit was ‘‘res judicata”’ 
with respect to school district’s right 
to levy a tax to pay principal and inter- 
est due on bond issue. Smith-Hurd 
Stats. c. 113, § 44; ¢. 122, § 406s.— 
People ex rel. Leaf vy. Orvis, 30 N.E.2d 
282.374 Tl. 536: 

In. A judgment in a former suit 
operates as an “estoppel’’ only where 
it appears on the face of the record 
or by extrinsic evidence that the pre- 
cise question in controversy was 
raised and determined in the former 
suit.—Skolnik y. Petella, 34 N.H.2d 825, 
876 Ill. 500, affirming 26 N.H.2d 646, 
304 LllApp. 331. 

In. A judgment as a bar against 
prosecution of second action between 
the same parties upon the same claim 
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sustain or defeat claim or d 
as to any other matter which m 


even though 


verdict was rendered.—People ex r 


The doctrine of “res judicata” - 


of will, decree which stated that a 
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to every matter which was offere 0 
entanel it 


have been offered for that purpo 
whereas judgment as an “estoppel” 
another action between the same par- 
ties upon a different claim or demand © 
operates only as to those matters in — 
issue or points controverted, upon the 
determination of which the finding or 


1A ee 
Adams y. McKibben, 35 N.B.2d bom 
377 elll. 22. ee 
Ii.App. Where lumber compa 


filed suit in circuit court to foredtos aaa 
a lien on realty, making owner of 
realty and receiver of bank whi 
held a trust deed on “led I 


and thereafter. receiver file j 
city court to foreclose trust deed, ma 
ing lumber company a defendant, an 
foreclosure decree was entered while 
action in circuit court was still pe 
ing, doctrine of “res judicata” was 
plicable, and foreclosure decree co 
not be collaterally attacked in the 
tion in the circuit court.—Kewan 


Ind. Where after original jud 
was entered, and after term at — 
judgment was entered, plaintiff, 
had been defendant in original ac 
brought action under statute to 


z i ‘< 
e ’ * 
questions of error concerning the de- 
fault were finally adjudicated and plain- 
tiff could not thereafter mainta 
action to review ji Sag 
Ann.St. §§ 2-1068, 2-2604, et 
Calumet Teaming & Trucking 
Young, 33 N.E.2d 109, rehearing | 
nied 33 N.H.2d 583. Radke Ai « 


Iowa. In proceeding for constr 


se 


death of a life tenant realty shoul 


ing that will devised to a child of 1 
tenant a ‘‘vested remainder’ in an un- © 
divided' interest in the realty, and pre- — 
cluded contention in subsequent pro- 
ceeding that the child received a con- 
tingent rather than a vested remainder. — 
—Anderson y. Conklin, 294 N.W. 33 


Iowa. Where two sons purportedly 
purchased deceased father’s land at 
auction and later deeded it to two ~ 
sisters to protect it from creditors 
judgment in action by one son’s judg- — 
ment creditor to subject the land to 
payment of the judgment, that the - 
conveyance to sisters was not fraud- - | 
ulent but was in trust for benefit of | 
decedent's children to the exclusion of © 
decedent’s widow, was “res judicata’. 
in subsequent suits for partition and ~ | 
to subject the land to the claimed ~ 
judgment, and judgment creditor who © 
accepted benefit of such judgment, 
whereby he was held entitled to one 
son’s interest in trust to the extent 
of his judgment, was barred by “es- 
toppel’ from claiming, as creditor of 
widow as well as of sons, that the con- 
veyance was fraudulent.—Kallem vy. 
Kallem, 295 N.W. 826. : 


Iowa. For “estoppel by judgment” 
to arise, matter must necessarily have 
been decided, and it will not be enough 
that it may have been decided, but 
the inference must be necessary and 
irresistible, excluding all doubt.—Band 
v. Reinke, 298 N.W. 865, 230 Iowa 515. 

Kan. Where trial court determined, 
in action for use of oil and gas drill- 
ing rig, that agreement was ambiguous 
and admitted evidence to show plain- 
tiff’s claim, and jury returned verdict 
for plaintiff, and trial court, in effect, 
set aside verdict as excessive and 
granted new trial on sole question of 
value of use of rig, and no appeal was 
taken from order granting new trial, 
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which was a “final order’’, and no stat- 
utory grounds for vacating or modify- 
ing order existed, thereafter, at any 
succeeding trial, question of defend- 
ants’ liability to plaintiff was ‘‘res ju- 
dicata” and the only issue to be tried 
was the value of the use. Gen.St.1935, 
60-3007.—McComas vy. Siedhoff, 106 P. 
2d 674, 152 Kan, 546. 
i La, Judgment against delinquent 
tax debtor for tax and attorney’s fee 
of ten per cent was “res judicata” 
in suit by attorney to enjoin tax debt- 
or, from paying the ten per cent.,at- 
torney’s fee to director of revenue and 
to compel the tax debtor to pay the 
fee to the attorney, as to the obliga- 
tion of the tax debtor to pay ten per 
-eent attorney’s fee. Act No. 6 of 1928, 
BEx.Sess. § 8; Act No. 15 of 1934, 1st 
 ‘Fix.Sess. §§ 14, 15; Act No. 87 of 1936, 
~~ §§ 4, 6—Daspit v. Sinclair~ Refining 
De wCo.;.3°S0.2d 259, 198 La, 9, 
“Mich. Where trustee under trust 
mortgage which secured bonds, one of 
‘which was held by plaintiff’s testatrix, 
had acquired fee title to mortgaged 


against bondholders to obtain  direc- 
tions as to trustee’s duties, trial court 
in equity case had jurisdiction of sub- 
ject matter, and hence its decree was 
“res judicata’ as to right of plaintiff to 
maintain subsequent action’ at law to 
recover on bond from trustee, where 
- equity court also had jurisdiction over 
- testatrix’ person, it being immaterial 

that equity court might have arrived 
at an erroneous conclusion.—Rudell _v. 
Union Guardian Trust Co., 294 N.W. 
132, 295 Mich. 157. ; 
_ Mich. A decision that certain busi- 

ness of foreign corporation was not 
~~ subject to sales tax was ‘‘res judicata” 
of that issue in determining whether 

__ the corporation was liable for use tax 

“in connection with such business. Pub. 
Acts 1933, No. 167; Pub.Acts 1937, No. 
+ 94.—J. B. Simpson, Inc., v. Gundry, 
298 N.W. 81, 297 Mich. 403. 

+ Minn. An appealable order affecting 
substantial right, made in determining 
motion after full hearing on controyert- 
ed fact question, and deciding point ac- 
tually litigated, is adjudication binding 
| on parties in subsequent action and 
peas conclusive on such point.—Bulau_ v. 
hey, Bulau, 294 N.W. 845. 
_._Rstoppel by court order in previous 
action applies only to facts actually 
a ry litigated, and not to such as might have 
been litigated therein.—Bulau v. Bulau, 
64294 N.W.. 845. : 

Miss. A former judgment would op- 
erate as ‘“‘res judicata’ as to issues 
settled by it but not as to subsequent 
‘i _issues.—Commercial Credit Co. v. New- 
_ man, 198 So. 303. 

_ Mo. Where heirs recognized testa- 
mentary trustees as owners of undivid- 
ed interest in decedent’s property, and 
trustees acted in such belief, decree in 
‘suit by one trustee against heirs for 
directions concerning administration of 
. the trust, wherein court recognized 
_ the trust and directed trustees, was ‘res 

judicata” against heirs on question of 
- validity of the trust, though court re- 
‘tained jurisdiction to make further or- 

ders.—Cooper v. Cook, 148 S.W.2d 512. 

Mo. In suit in justice court on a 
_ note where defendant set up defense 
of discharge in bankruptcy and judg- 
ment went against defendant, and de- 
_ fendant appealed to circuit court where- 
in judgment was rendered for defend- 
ant, and plaintiff did not appeal, judg- 
ment in circuit court was “res judi- 
eata” of ‘issue of defendant’s alleged 
oral promise to pay the note after his 
discharge in bankruptcy, and such is- 
sue could not again be relitigated by 
va plaintiff in a subsequent suit. Rev.St. 
ayy 1939, §§ 2738, 2744, 2746; Mo.St.Ann. 
‘ §§ 2852, 2858, 2360, pp. 2453, 2465, 
2467.—Crandall vy. Durham, 152 S.W.2d 
1044, certified 141 S.W.2d 148, 

Neb. In a subsequent action on an 
accident and health policy, the judg- 
ment of a court of competent ‘juris- 
diction on a question directly involved 
in the first suit is conclusive as _ to 
that question in the second suit be- 
tween the same parties, when it ap- 
pears either on the face of the record 
or is shown by intrinsic evidence, that 


‘property before filing a bill in equity 


Chonan. | 
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the precise question was raised and 
determined in the first suit, and it 
does not appear that there has been 
any change since the first suit in the 
physical eondition of the plaintiff, 
which was a question involved and 
determined in the first suit.—Reinsch v. 
Pacific Mut. 
299. N.W...632 

N.J. In action on bond secured by 
second mortgage, where claim of usury, 
interposed in answer, pertained to pri- 
or independent mortgage transaction, 
and there was unrefuted proof that 
such question had been adjudicated by 
decree foreclosing first mortgage in 
suit wherein present litigants were par- 
ties and subject of amount due on sec- 
ond mortgage was before court, such 
claim raised no issue required to be 
submitted to jury.—Misuriello y. Daly, 
15. A.2d 595, 125 N.JF.L., 412. 

N.J. A decision in mandamus pro- 
ceeding that the “Beach Front Com- 
mission of Asbury Park,’ appointed 
pursuant to statute, ceased to have any 
control over the beach front and ap- 
purtenant property of Asbury Park on 
discontinuance of the municipal gov-. 
ernment by a municipal finance com- 
mission and the resumption of control 
by Asbury Park was “res judicata” of 
an action under the Declaratory Judg- 
ments Act by members of the com- 
mission praying a judicial declaration 
that they were, as such commission, 
entitled to the beach front and_ con- 
nected property. N.J.S.A. 2:26-66 et 
seq., 40:55A-1 et seq.—Roberts v. Het- 
rick, 17 A,2d 589; 125 N.J.l. 633. 

N.J.Ch. An order denying defend- 
ant’s motion to dismiss bill on ground 
that it failed to. set forth equitable 
grounds, and on ground that the court 
lacked jurisdiction, was “res judicata” 
of defendant’s subsequent. motion to 
strike out and dismiss bill of com- 
plaint on ground that the complaint 
set up no matter of equitable cog- 
nizance, that court lacked jurisdiction, 
that complainant had an adequate rem- 
edy at law, and that complaint and al- 
leged causes of action did not allege 
facts which would entitle complainant 
to any relief.—Boyce v. Boyce, 18 A. 
2d.298, 19 N.J.Mise, 143. 

N.J.Sup. Where foreclosure proceed- 
ings were brought against mortgagors 
and a subsequent mortgagee and mort- 
gagors filed a counterclaim against 
subsequent mortgagee to obtain cer- 
tain credit on the debt, a decree ad- 
judging amount due subsequent mort- 
gagee was “res judicata’ of amount 
due and precluded judge from setting . 
aside judgment entered by confession 
on bond and warrant of attorney, on’ 
ground that affidavit which recited 
amount fixed bv the decree did not 
state true consideration of the bond.— 
pole v. Googer, 18 A.2d 416, 126 N.J.L.. 

N.M. Where second action is on:a 
different claim, judgment in prior ac- 
tion between same parties operates as 
an “estoppel” only as to matters ac- 
tually litigated and determined in orig- 
inal action.—Flint vy. Kimbrough, 115 
P.2d 84, 45 N.M. 342. 

N.Y.App.Div. A judgment in an ac- 
tion is not conelusive in a later one 
when the two causes of action are dif- 
ferent, not in form only, but in the 
rights and interests affected, and the 
“estoppel” is limited in such circum- 
stances to the point actually deter- 
mined, the decisive test being whether 
the substance of the rights or interests 
established in the first action will be 
destroyed or impaired by the prosecu- 
tion of the second.—Hochster y. City 
Bank Farmers Trust Co., 24 N.Y.S.2d 
110, 260 App.Div. 712. 4 

N.Y.App.Div. Where | the Domestic 
Relations Court in vacating an earlier 
support order determined that a New 
Jersey divorce decree granted to hus- 
band was valid, the determination was 
within the power of the court and was 
conclusive on the parties on that issue 
in any later action or proceeding.— 
Loomis y. Loomis, 28 N.Y.S.2d 809, 
262 App.Div. 906. 

N.¥.App.Div. A separation decree, 
relieving husband from the obligation 
to support his wife, and a judgment in 


ife Ins. Co. of California, 


action subsequently maintained by wife — 


on an alleged oral separation. agree- 
ment to pay her alimony, wherein it 
was determined that there was no such 
oral agreement, were ‘res judicata’’ to 
wife’s motion to vacate separation de- 
cree and grant her a new trial or in 
the alternative to have provision made 
for her maintenance in the absence of 
any proof that wife was a_ pubic 
charge.—Ross v. Ross, 28 N.Y.S.2d 
1018, 262 App.Div. 932. ; 

N.Y.App.Div. Where it was judicial- 
ly determined in a declaratory judg- 
ment action that a bank took testa— 
mentary trust property as collateral 
in 1923 from trustee without notice 
that it had been stolen, that determina- 
tion was the “law of the case’ in con- 
nection with _ beneficiaries’ action 
against bank and substituted trustee 
for mismanagement, misapplication and 
negligence.—DuPort. v. First Nat. Bank 
of Glens Falls, 29 N.Y.S.2d 729, 262 
App.Div. 267. 

N.Y.Sup. A judgment ‘in prior ac- 
tion operates as an “estoppel” in sub- 
sequent action upon different claim or 
demand only as to such matters ten- 
dered in the later action as are iden- 
tical with those in issue or contro- 
verted in the prior action, upon deter- 


mination of which the finding or ver- | 


dict was rendered.—Berkowitz v. Equi- 
table Life Assur. Soc. of U. S., 21 N. 
Y.S.2d 206. : 

An identical claim of condition ad- 
judicated as not warranting recovery 
under disability policy will not sus- 
tain a subsequent claim for a later 
period unless it is shown to have 
grown worse or subsequent complica- 
tions or additional ailments have been 
established for which due proof en- 
titling insured to recovery was pre- 
sented.—Berkowitz v. Equitable Life 
Assur. Soc. of U. S., 21 N.Y.S.2d 206. © 

N.Y.Sup. Where question whether 
motorist’s negligence was proximate 
cause of collision with another automo- 
bile was adjudicated in action by ad- 
ministrator of estate of passenger in 
other automobile who was killed in col- 
lision, judgment against motorist in 
such action was ‘‘res judicata’ of sub- 
sequent action by motorist against own- 


er-operator of the other automobile for | 


injuries sustained in same collision, 
notwithstanding verdict for owner-op- 
erator in his action for injuries, which 
was tried with the death action, was set 
aside by court presumably on ground of 
his failure to show freedom from con- 


tributory negligence, Rules of Civil 
Practice, rule 107, subd. 5.—Daly v. 
Terpening, 26 N.Y.S.2d 157, reversed 


26 N.Y.S.2d 160, 261 App.Div. 423. 
N.Y.Sup. Where cause of action in 
condemnation proceedings concerning 
leased premises was not the same as 
that in landlords’ subsequent summary 


. proceedings against tenant and under- 


tenants to recover rent, “estoppel”, if 
any, arising by reason of condemna- 
tion decree, which was referred to in 
undertenant’s affirmative defenses and 
counterclaim, was limited to points ac- 
tually -determined in condemnation pro- 
ceedings, and hence counterclaim could, 
not be dismissed under rule _ permit- 
ting plaintiff to serve notice of motion 
for judgment dismissing a counter- 
claim on pleadings. Rules of Civil 
Practice, rule 110.—Gardella y. Hago- 
pian, 28 N.Y.S.2d 250, appeal granted 
29 N.Y.S.2d 724, 262 App.Div. 889. 
N.Y.Sur. Where former will contest 
inyolved document executed in 1937 
and subsequent contest a document 
executed in 1928, the estoppel of for- 
mer decree in subsequent proceeding 
was limited to actual determination 
that 1937 document was not entitled 
to probate because of testatrix’ lack of 
testamentary capacity. Decedent NHs- 
tate Law, §§ 21, 34.—In re Smith’s 
Will, 24 N.Y.S.2d 233, 175 Mise. 545, 


opinion adhered to 24 N.Y¥.8.2d 704, 175 


Mise. 688. - A 
N.Y¥.Dom.Rel.Ot. Where alleged  il- 
legitimate adult son was of. sufficient 


_ ability to contribute toward the pub- 
lie charge maintenance of his mother, 


and son resisted in toto the mother's 
claim for support from son, and moth- 
er’s proceeding against son was car- 


~ 


3 


adjudged against him upon a _ prior 


same ground of alleged 


law ful ‘p i 
in Domestic Relations 
0 ' be “res judicata’ in 
event that issue whether son’s parents 
were duly married ever came up for 
determination in future litigation be- 
tween the mother, or her legal repre- 
sentatives, and the son. Laws 1938, ec. 
482, §§ 92, subd. 3, and 101, subd. 4, 
as amended by Laws 1987, c. 726.—Cas- 
tellani v. Castellani, 28 N.Y.S.2d 879, 
176 Mise. 7638. : 

N.C. A husband who had been com- 
mitted to custody for willful disobedi- 
ence of court order to provide for his 
wife and children was erroneously dis- 
eharged under writ of habeas corpus, 
it appearing that the legality of hus- 
band’s restraint had been previously 


writ of habeas corpus issued upon the 
3 inability to 
comply with court order to support 
wife and children. C.S. § 2206.—In re 
Adams, 11 S.E.2d 163, 218 N.C. 379. 

N.C. Matters litigated and determin- 
ed in original action to restrain mu- 
nicipality from constructing municipal 
hydroelectric plant and from issuing 
reyenue bonds could not be relitigated 
in subsequent proceeding on applica- 
tion for modification of original judg- 
ment, since the original decision was 
“res judicata” on the record as it then 
stood.—MceGuinn v. City of High Point, 
13 S.B.2d.48, 219 N.C. 56. 


N.C. The judgment of Supreme 
Court, on appeal in former action by 
purchasers of dry cleaning and laundry 
company to recover damages for breach 
of noncompetitive agreement and to en- 
join foreclosure of deed of trust secur- 
ing purchase-money notes executed in 
sale of company, which held that there 
was no error in finding that purchasers 
were entitled only to nominal damages 
for breach of agreement and that there- 
fore it was unnecessary to enter into 
discussion of purchasers’ contention 
that breach of agreement constituted a 
failure of consideration for purchase- 
money notes, was ‘‘res judicata” as to 
question of failure of consideration for 
purchase-money notes by reason of 
preach of agreement and _ therefore 
could not again be raised by purchas- 
ers or those standing in privity to 
them.—Sineath v: Katzis, 14 S.H.2d 
418, 219 N.C. 434. 


Ohio App. Where guardian — of in- 
competent without prior authority from 
the probate court invested guardian- 
ship funds in land trust certificates, 
and the probate court subsequently 
in a series of partial accounts approved 
the investment, and approval was also 
given in an adversary proceeding and 
appeal from decree of approval was 
dismissed, specific approval given. by 
the probate court was “res judicata” 
as to propriety of original investment 
in subsequent adversary proceeding.— 
In re Baker’s Guardianship, 31 N.E.2d 
869, 65 Ohio App. 550. tee 

Pa. The question of court’s juris- 
diction to appoint an equity receiver 
for corporation, challenged on ground 


of alleged lack of proper service of 


the original bill on corporation and 
failure to give assignee of corporation’s 
claim under fire insurance policy, as 
alleged owner of sole assets of corpora- 
tion, proper notice, was necessarily in- 
volved and conclusively determined 
against assignee in proceedings in both 
state and federal courts involving re- 
ceiver’s right to compromise suits on 
the insurance policy and matter of dis- 
tribution of. sum deposited by insurer 
in federal district. court in settlement 
of claims under the policy, and hence 
assignee could not relitigate such ques- 
tions by subsequent petition to vacate 
order of appointment of receiver and 
to dismiss the receivership proceeding. 
—Gordon v. Hartford Sterling Co.; 20 
A.2d 224, 341 Pa. 401. 

Pa.Super. The conclusive effect of a 
judicial decision cannot be extended 
by argument or implication to matters 
not actually heard and determined, 
nor to collateral questions which arise 
but do not become ‘part of the case.— 


Wes ; . 


court of common pleas which was a 
definitive decree directing sale of trust 
property. by trustee was a conclusive 
adjudication of everything necessarily 
considered and determined in reaching 
the conclusion.—In re Philadelphia Co. 
for Guaranteeing Mortgages, 17 d 
662, 143 Pa.Super. 407. 

Pa.Super. Judgment of municipal 
court against teacher seeking to. re- 
cover amount of reduction in salary, 
holding statute under which reduction 
was made constitutional, was ‘‘res judi- 
cata” as to action in the court of com- 
mon pleas on appeal from the super- 
intendent of public instruction before 
whom teacher sought to raise statute’s 
constitutionality, where the _ parties, 
subject matter and questions of law 
were identical. 24 P.S. §§ 571 et seq., 
1126, 1161.—In re Walsh, 19 A.2d 608. 
144 Pa.Super. 342. 

Tex.Civ.App. Where plaintiff inter- 
vened in prior action to establish her 
mineral rights and judgment awarded 
to her an undivided one-half interest in 
oil, gas and minerals, subject to out- 
standing oil and gas lease, such judg- 
ment precluded plaintiff from recover- 
ing from lessee on theory that in addi- 
tion to one-half of one-eighth royalty 
provided in oil lease the lessee orally 
agreed that plaintiff was to have an 
additional overriding royalty of one- 
eighth of eight-eighths in the mineral 
Sci ampee ne v. Germany, 144 S.W.2d 


Tex.Civ.App. The remedy of a party 
to an erroneous judgment is to cor- 
rect it by appealing the cause and hav- 
ing the error of the trial court cor- 
rected, and a party cannot disregard 
judgment and at a later date file a 
new suit which puts in issue matters 
which have been determined against 
him in another suit against the same 
parties or their privies—Ashorn v. 
Farmers Royalty Holding Co., 149 S.W. 
2d 995, followed in Kersten v. Farm- 
ore ov eity: Holding Co., 149 S.W.2d 


Tex.Civ.App. Defenses raised by 
county school superintendent in man- 
damus proceeding by an elementary 
teacher, joined pro forma by her hus- 
band, to compel superintendent to ap- 
prove teacher’s contract with common 
school district, which were decided ad- 
versely to superintendent, were “res 
judicata” in mandamus by teacher’s 
husband to compel superintendent to 
approve seven vouchers drawn by a 
majority of trustees of school district 
for salary earned by teacher under the 
cunirdet Corie vy. Peevy, 151 S.W.2d 

‘ $ 
Va. When an issue going to merits 


of two or more actions, arising from 


same transaction, is determined on 
hearing of first action, judgment there- 
in may be pleaded as “res judicata’ 
in subsequent action.—Pickeral v. Fed- 
eral Land Bank of Baltimore, 15 S. 
H.2d 82, 177: Va. 743. 

The conclusiveness of judgment in 
subsequent action between parties to 
action in which rendered is not de- 
termined by identity of thing sued for 
or of cause of action, but merely by 
identity of issue involved in two ac- 
tions, and, if issue presented in sub- 
sequent action is shown to have been 
determined in prior action, question is 
“pes judicata”, though two actions are 
based on different grounds, tried on 
different theories or instituted for dif- 
ferent purposes and seek different re- 
lief.—Pickeral v. Federal Land Bank 
of Baltimore, 15 S.H.2d 82, 177 Va. 
743. 

Wash. Where validity of sale of 
timber by county auditor was upheld 
by Supreme Court on purchaser’s ap- 
peal from a judgment affirming an or- 
der of Commissioner of Public Lands 
disapproving the sale, Supreme Court’s 
judgment was “res judicata” of the 
issue of validity of sale in mandamus 
proceeding by purchaser to compel 
Commissioner of Public Lands to is- 
sue a bill of sale to purchaser cover- 


Pa.Super. Unappealed from decree of 


imber involved in 1] 
§ 7797—58. 


personal injur 
gusecien ad li 
d 
f 
was entitled, was 
proceeding by guardian of persons o 
minors for removal of guardian of e 
A 
. 
Cnn 


tates of minors, on question wheth 
attorney, who was also the guardian 
of estates of minors, improperly m 
a profit from estates of minors by 
cepting such fee.—Guardianship 
Robinson, 115 P.2d 734. A ee 
Wis. Judgment in action to restrain 
public service commission from _ pro- 
ceeding further with proceedings insti- 
tuted by village to acquire electric 
plant that public service commission — 
had jurisdiction was “res judicata” 
subsequent proceeding to set asi 


der of commission fixing value of ) 
erty. St.1939, §§ 66.06(8, 9), 197.01(3) 
Const. art. 11, § 3.—Pardeeville Blec- 
tric Light Co. v. Public Service Com 

mission, 297 N.W. 394, 238 Wis. i 
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App.D.C. If, in a second action be- 

tween the same parties, a claim or de- 
mand different from the one sued uf 


issue or points controverted u on 
determination of which the finding 
verdict was rendered.—Pippin v. 
121 F.2d 98, reversing 31 F.Supp. 

IlLApp. A new suit on the same 


c i 


cause of action cannot be maintai: 


the purview of the original action, b 
in respect to matters of claim a c 
defense, and such estoppel applies in 
all other actions whether commenced 
before or after the action in whic! 
adjudication was made.—Kew. 
Lumber & Supply Co. v. Guest La 
ary Co., 29 N.H.2a 115, 306 TLADD. i 
Tex.Civ.App. If judgment of feder” 
al district court and opinion of fed- 
ou eireuit court of a 
pea 


Refining .Co., 151 S.W.2d 933, 
dismissed, judgment correct. 
Where federal circuit court of 
peals affirmed in all respects judgm 
of federal district court, the circu 
court of appeals, in its opinion, had 
no power to limit legal effect of jud 
ment.—EHastern States Petroleum é v 
Gilliland Refining Co., 151 S.W.2da 93 
error dismissed, judgment correct. 
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C.C.A.Fla. An ‘estoppel by : 
ment” existed in suit on another cause __ 
of action only as to those issues nec- 
essarily or actually decided in final de- — 
cree in prior action.—Olds v. Town of - 
Belleair, 120 F.2d 492.’ f 
. C.C.A.Mich. The facts conclusively — 
determined by a judgment include not — 
only the ultimate facts, but the mater- — 
ial facts necessary in arriving at the 
conclusion, but such facts must be prop-- 
erly in issue for them to give rise to 
the doctrine. of “estoppel by judgment”. 
—Paine & Williams Co, v. Baldwin — 
Rubber Co., 113 F.2d 840, affirming ~ 
Paine & Williams vy. Baldwin Rubber 
Co., 23 W.Supp. 485. Paice 

C.C.A.N.Y. The rule of “res judi- 
eata” applies to questions of jurisdic- 
tion and it is not less applicable to 
a decision denying jurisdiction than 
to one sustaining it.—Ripperger vy.’ A. 
Cc. Allyn & Co., 113 F.2d 332. 

C.C.A.N.Y. A judgment should . not 
contain findings which are not con- 
clusive between the parties, and no 
finding will be conclusive unless neces- 
sary to the disposition of the issues.— 
Minneapolis-Honeywell Regulator Co. 
v. Thermoco, Ine., 116 F.2d 845, modi- 
fying 34 F.Supp. 403. 

C.C.A.Tex. The rule of “res judi- 
cata” may be applied in an action un- 
der Texas statute to set aside an or- 
der of the Railroad Commission grant- 


§ 1332 


ing an oil well drilling permit, but 
the rule may be applied only as to 
the issue or issues on which the com- 
mission actually rests its findings and 
order. Vernon’s Tex.Civ.St.1936, art. 
6049¢e, § 8—Gulf Land Co. v. Atlantic 
‘Refining Co., 113 F.2d 902. Sa: 
D.C.N.Y. The principles of res judi- 
cata apply to questions of jurisdiction 
as well as to other issues.—Ripperger Vv. 
A. C. Allyn & Co., 37 F.Supp. 373. 
Ct.cl. A prior decision of Board of 
Tax Appeals as to basis for deprecia- 
tion to which income taxpayer was en- 
titled was “res judicata’, in suit in 
Court of Claims for recovery of taxes 
alleged to haye been erroneously col- 
lected, on question of depreciation base, 
; notwithstanding that proceeding before 
Board of Tax Appeals involved tax for 
different year than was involved in in- 
} stant suit, where parties were same 
and question presented in suit was be- 
fore Board and was_ necessary for de- 
cision of Board and was decided by 
- Board.—Harvey Coal Corporation v. U. 
— §., 35 F.Supp. 756. 
“a Ark. Under the doctrine of “res ju- 
_ dicata”’, any right, fact or matter in 
issue, and directly adjudicated on, or 
necessarily involved in, the determina- 
tion of an action before a competent 
court in which a judgment or decree is 
__, rendered on the merits, is. conclusive- 
ly settled by the judgment therein, and 
cannot again be litigated between the 
parties and their privies, whether the 
-elaim or demand, purpose or subject 
matter of the two suits is the same or 
4 is) not.—Meyer v. Hichenbaum, 150 S.W.2d 
» 958 


“a Cal.App. <A finding in vendor’s quiet 
title suit that purchasers willfully 
failed and refused to perform the con- 
tract was impliedly a finding that ven- 
dor did not wrongfully terminate the 
 eontract, and hence judgment for yendor 
in such suit was “res judicata” against 
maintenance of subsequent action by 
'_-purchasers to recover money paid under 
the contract. Code Civ.Proc. §§ 438, 
ie 439.—Sawyer v. Sterling Realty Co., 107 
P.2d 449. 
- Cal.App. A judgment for refund of 
portion of franchise tax for particular 
+ year paid under protest was “res 
' judicata” against off-setting additional 
tax allegedly owed for such year, and 
hence such additional tax was no de- 
_ /fense in mandamus proceedings to com- 
pel state treasurer to pay full amount 
- of such judgment. St.1939, p. 2968, 
_ § 30.—Pope Estate Co. v. Johnson, 110 
| P.2d 481. 


- -Cal.App. Every “estoppel” must be 
- certain to every intent and not to be 
_ taken by argument or inference, and 
if upon the face of the record any- 
thing is left to conjecture concerning 
what was necessarily involved and de- 
cided, there is no ‘‘estoppel”’ in it when 
_ pleaded and nothing conclusive in it 
when offered in evidence.—Johnston vy. 
“ie Ota, 110 P.2d 507. 
. Cal.App. If fact involved in former 
~ suit was one with which neither court 
_ nor jury could concern itself, judg- 
ment therein did not conclude it ex- 
- cept so far as it was_ necessary: to 
uphold the judgment.—Schumacker v. 
7 Industrial Accident Commission, 115 P. 
1 rlyes 
Dei.Super. A judgment rendered 
upon the merits by a court of com- 
petent jurisdiction upon a matter with- 
in its jurisdiction is ‘tres judicata” of 
. the rights of the parties or their priv- 
jes in other actions in the same _ or 
other tribunals of concurrent jurisdic- 
tion, as to any issue necessary to the 
first. decision and actually litigated and 
determined in the former action.—Phe- 
nix Finance Corporation v. Iowa-Wis- 
consin Bridge Co., 14 A.2d 386. 


Il. In second action between same 
arties on different claim or demand, 
judgment or ruling in first action op- 
erates as an “estoppel” only as to those 
matters in issue or points controverted 
upon determination of which finding or 
verdict was renderéed.—Barry y. Com- 
monwealth HWdison Co,, 29 N.E.2d 1014, 
3874 Ill. 473, reversing 24 N.H.2d 220, 
302 Ill.App. 558. 

Ill. The rules of ‘estoppel by ver- 


Je 
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dict” apply to some fact or issue nec- 
essarily determined by the previous 
litigation, and makes the determina- 
tion of that fact or issue conclusive 
upon those who have once litigated it 
either in the same or a different cause 
of action involving either the same -or 
a different subject matter.—Skolnik Vv. 


Petella, 34 N.E.2d 825, 376 Ill. 500, 
affirming 26 N.H.2d 646, 304 Dll.App. 
331. 

Mass. A fact merely found in a case 


becomes adjudicated only when it is 
shown to have been a basis for the re- 
lief, denial of relief, or other ultimate 
right established by the judgment.— 
Cambria v. Jeffery, 29 N.H.2d 555. 

N.Y.App.Div. The principle of “res 
judicata” does not apply to determi- 
nation of facts immaterial to the issue 
decided, even though such facts have 
been put in issue by the pleadings, and 
the prior judgment is conclusive only 
as to facts which have such a relation 
to the issue that their determination 
was necessary to the decision of the is- 
sue.—Hochster vy. City Bank Farmers 
Trust Co., 24 N.Y.S.2d 110, 260 App. 
Div. 712. k 

N.¥.Sup. A judgment is conclusive 
evidence of whatever it was necessary 
for the jury to have found in order 
to warrant verdict in the former ac- 
tion.—Berkowitz vy. Equitable Life As- 
sur. Soe. of U.'S., 21 N.Y-S.2d 206. 

N.Y.Sup. Where actions between 
husband and wife were not identical, 
judgment in former action was binding 
in instant action only insofar as it of 
necessity, in connection with issues de- 
cided in former action, determined a 
material matter which was also ma- 
terial in ,instant action.—Solomon v. 
Solomon, 26 N.Y.S.2d 218. 

N.Y.Sup. Findings of fact do not 
have the force and effect of the thing 
adjudged, unless subject matter is def- 
initely disposed of by the judgment. 
—Walfrice v. Buffalo Pottery Co., 27 
N.Y.S.2d 487, 176 Misc. 472. 


Where denial of award to plaintiff 
in prior compensation case had been 
based upon absence of total disability, 
findings that disability as result of 
silicosis had occurred during period 
when such disability was covered by 
Compensation Law was not a binding 
adjudication precluding maintenance of 
subsequent action for dust injuries 
based on claim that injuries occurred 
prior to such period. Workmen’s Com- 
pensation Law, § 1 et seq.—Walfrice 
v.. Buffalo Pottery Co., 27 N.Y.S.2d 
487, 176 Mise. 472, 

S.D. Judgment of court, in action 

wherein owner of homestead property 
freed the portion of the land located 
on the west side of a railroad right 
of way from the apparent lien of coun- 
ty for delinquent personal property 
taxes, was not “res judicata” on ques- 
tion raised by judgment ereditor of 
the owner of the homestead in a gsub- 
sequent action whether the land east of 
the right of way was a part of the 
homestead, where the judgment credi- 
tor was not a party to the prior ac- 
tion, and the question whether the 
land east of the right of way was a 
part of the homestead was not in issue 
in the prior action and was not neces- 
sary to a decision—Edelman y, Scand- 
rett, 2938 N.W.. 817. 
_ Tex.Civ.App. The principle of “res 
judicata” applies in cases involving 
permits for drilling as exception to 
spacing rule, where same matter has 
been formerly litigated and final judg- 
ment entered and there has been no 
change of conditions, but the principle 
applies only as to issue or issues on 
which Railroad Commission actually 
rested its findings and order. Vernon’s 
Ann.Civ.St. art. 6049c, § 8.—Buckley v. 
Atlantic Refining Co., 146 S.W.2d 1082. 
Error dismissed, judgment correct. 

Tex.Ciy.App. Where title to fund 
consisting of proceeds of deceased’s 
war risk policy was involved in prior 
action between plaintiff and adminis- 
tratrix to set aside a “family agree- 
ment” concerning insurance, an in 
prior action the fund was held to be- 
long to plaintiff, and judgment in such 
action was against administratrix and 
her children, the judgment was “res 


Ne 


¥ ves 


judicata” as to admi istratrixy os Bea 
children, as respects power of district 


court to order administratrix to pay 
balance of insurance money to plain- 
tiff in subsequent bill of review pro- 
ceeding to set aside administratrix’ 
tinal account.—Mills v. Baird, 147 8. 

\7.2d)°312, error refused. | : 

Tex.Civ.App. If in a former suit an 
issue which goes to foundation and ex- 
istence of cause of action has been liti- 
gated, such issue cannot be again 
litigated in a later suit, regardless of 
the form it may take.—Hastern States 
Petroleum Co. v. Gilliland Refining 
Co., 151 S.W.2d 933, error dismissed, 
judgment correct. ‘ 

Wash. Where it appeared that is- 
sue whether deceased son was indebted 
to parents by reason of his father’s 
paying son’s note to third party had 
not been adjudicated in a prior action 
by administrator of son's estate against 
father and sister, as administratrix of 
mother’s estate, which action was com- 
promised, prior action was not ‘res 
judicata’ of issue whether there was 
an indebtedness owed by deceased 
which could be offset: against his share 
of mother’s estate—In re Tibbits’ Es- 
tate, 115 P.2d 381. 


§ 1333 

C.C.A.N.Y. The principle of “res ju- 
dicata’’ does not apply to points'’which 
come under consideration only  col- 
laterally or incidentally.—U. S. y. Ro- 
diek, 117 F.2d 588. ‘ 

Pa.Super. The conclusive effect of a 
judicial decision cannot be extended 
by argument or implication to matters 
not actually heard and determined, nor 
to collateral questions which arise but 
do not become. part of the case.—Sund- 
heim v. Beaver County Building & 
oan Ass’n, 14 A.2d 349, 140: Pa.Super. 


§ 1336 $ 

Ct.Cl. Where causes of action are the 
same, plaintiff on second trial will not 
be permitted to introduce additional or 
newly discovered evidence, because this 
would be in effect a rehearing of a 
case already tried by tribunal of con- 
current jurisdiction, but where causes 
of action are different and question pre- 
sented has not been decided on account 
of failure of proof, plaintiff has not 
had his day in court, and therefore can 
present any additional evidence he can 


find to support his claim.—Harvey 
oe Corporation v. U. S., 35 F.Supp. 
N.J.Ch. | Where neither the State 


Water Policy Commission, which grant- 
ed permit to erect dam, nor.the Su- 
preme Court on certiorari to review 
the action of the,commission in grant- 
ing the permit, passed on question con- 
cerning whether erection of dam would 
cause diminution of flow of water into 
a municipal reservoir, although the 
town contended that the permit should 
not be granted for that reason, the 
town could raise such question in suit 
subsequently brought to restrain con- 
struction of the dam. N.J.S.A. 58:1-1 
et seq.—Mayor and Board of Aldermen 
of Town of Boonton v. Fay, '21 A.2d 
364, 130 N.J.Eq. 55, reversed 21 A.2d 
769, 1380 N.J.Eq. 191. 


Where question of existence of pre- 
scriptive right claimed by town. was 
not determined in certiorari proceeding 
to review decision*of the State Water 
Policy Commission which granted per- 
mit to, erect a dam, the alleged pre- 
scriptive rights of the town could 
properly be raised in suit subsequently 
brought to restrain construction of the 
dam. N.J.S.A. 58:1-1 et seq.—Mayor 
and Board of Aldermen of Town of 
Boonton y. Fay, 21 A.2d 364, 130 N.J. 
Hq. 55, reversed 21 A.2d 769, 1380 NJ. 
Eq. 191. 2, 

N.Y.App.Div. Where, in consolidated 
actions for damages from collision by 
first truck owner against second truck 
owner and its driver and by second 
truck owner against first truck own- 
er, jury found “both sides négligent”, 
judgment in such consolidated actions 
was not “res judicata’ on issue of 
driver’s negligence in subsequent ac- 
tion against first truck owner for in- 
juries sustainea in collision.—Purpora 
vy. Coney Island Dairy Products Cor- 
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ud Sment in mandamus pro- possession of realty after foreclosure 


compel county treasurer to 


by county commissioners to attorneys 
for services was not “res judicata” in 
a subsequent action by assignee to re- 
eover on the certificates of indebted- 
ness, where validity of the certificates 
was not adjudicated in the mandamus 
proceeding.—Board of Com’rs of Nat- 
rona County v. Casver Nat. Bank, 105 


P.2d 578, 130 A,L.R. 727. st 
i § 1337 ; 
 N.J.Sup. Where corporation sued 


bank for balance of penosit and bank 
alleged by way of set- an indebted- 
ness of corporation as indorser on two 
discounted notes, but the bank had 
debited corporation’s account_ before 
notices of nonpayment and dishonor 
were deposited in post office, and there- 
fore the Court of Errors and Appeals 
' determined that there could be no set- 
off, the bank, could bring an action 
against the corporation on the notes, 
as against contention that the bank 
was precluded from maintaining the 
action because it did not set off the 
claim in the prior suit. N.J.S.A. 2:26- 
190, 2:26-191.—Citizens Nat. Bank of 
Netcong v. John Wills, 20° A.2d 702, 
19 N.J.Mise. 450. ; 
‘Tex.Civ.App. Matters which are ex- 
pressly and properly excluded under a 
prior proceeding and. which could not 
be -passed on, are _not ‘‘res judicata” in 
‘subsequent proceedings _between the 
same parties.—White v. White, 149 S. 
W.2d 1031, error refused. 


: § 1338 

C.C.A.Cal. A master’s findings*in a 
reference in a proceeding leading to a 
judgment holding a patent infringed 
which was reversed on appeal by a 
decision holding that there was no 
-eause of action for injunction were 
not “res judicata” of any fact rele- 
vant to issue considered in an action 
for damages for lost profits caused by 
preliminary injunction granted in in- 
fringement action, and the master to 
whom the claim for damages was re- 
ferred improperly relied on earlier find- 


~ ings—National Popsicle Corporation v. 


% 


Icyclair, Inc, 119 F.2d 799... 

C.C,A.Ohio. The decree of District 
Court holding that the portion of bank- 
rupt’s wife’s judgment, based on Michi- 
gan divorce decree, which was for ali- 
mony, or for support or maintenance, 
was not barred by bankrupt’s dis- 
eharge, was not in conflict with a 
prior judgment of District Court, 
where it appeared that prior judgment 
simply held that Michigan divorce de- 
eree was a final judgment which could 
be sued upon, and that the questions 
of alimony, maintenance, and support 
were not raised on trial of sueh case. 
Bankr.Act, § 17, 11 U.S.C.A. § 35.—In 
re Avery, 114 F.2d 768. 

' O.C.A.N.¥Y. An allegedly unqualified 
admission by Commissioner of Internal 
Revenue in tax litigation that a testa- 
tor was a eitizen of the United States 
was not “res judicata” of testator’s 
citizenship: in subsequent action by 
the United States to recover 20 per 
eent. of amount paid by Alien Prop- 
erty Custodian to testator pursuant to 
presidential order under Trading with 
the Enemy Act, on theory that testa- 
tor was not a citizen ot the United 
States, where in tax litigation issue 
was not testator’s citizenship but his 
residence, Trading with the Hnemy 
Act § 9, as amended, 50 U.S.C.A.Ap- 
pendix, § 9; Settlement of War Claims 
Act of 1928, (50 U.S:C-A.Appendix, § 
9 et seq.i—U. S. v. Rodiek, 117 F.2d 
588 


C.C.A.Tex! A judgment, in grantor’s 
action against grantee of mineral rights 
canceling the contract as to 75 acres, 
did not constitute an adjudication that 
the contract was wholly void and was 
not “res judicata” on issue of validity 
‘of contract as to the remaining land 
which was subject to the mineral rights, 
in suit by subsequent purchasers of 
such. land\—Vaughn y. Continental Roy- 
alty.Coy,, 116) F.2d /72. 

Cal.App. Where land and_ livestock 
company and its stockholders had 


é in prio suit I 
tainer against them by bank to recover 


and sale under trust deed, that they 


were entitled to possession of a por- 


tion of the premises under an oral 
seven-year lease, and they made no 
claim to ownership, and the only issue 
tried was that concerning the oral 
lease, company could not contend in a 
subsequent suit in unlawful detainer 
that the prior judgment was “res judi- 
cata’ of issue concerning the owner- 
ship of that portion of the realty.— 
Bank of America Nat. Trust_& Sav- 
ings Ass’n vi. McLaughlin Land & 
Livestock Co., 105 P.2d 607, 

_Fla. Where grounds for unconstitu- 
tionality of act creating housing au- 
thorities to undertake slum clearance 
and act exempting property and de- 
bentures of housing authorities from 
taxation and assessments were not 
presented and considered or determined 
by the Supreme Court in a case cited 
in an order dismissing a subsequent 
suit challenging constitutionality of 
acts, those grounds could be considered 
and determined by the Supreme Court 
in the subsequent suit. Acts 1937, cc. 
17981, 17983,—Higbee v, Housing Au- 
thority of Jacksonville, 197 So. 479, 
143 Wla. 560. 

Ga.App. Where maker of note secured 
by deeds to realty brought suit for ac- 
eounting against holder who filed 
eross-bill for recovery on the note, but 
dismissed the cross-bill, and the court 
eliminated .any consideration of the 
rights of the parties respecting. the 
note and adjudicated ‘that the matter 
was not within the pleading and judg- 
ment rendered for the holder was in 
an amount exeluding from considera- 
tion any amount due on the note, the 
judgment was not “res judicata” in 
holder’s subsequent suit on the note. 
Code 1938, §§ 3-607, 110-501, 110-503. 
—Loveless vy. Carten, 12 S.H.2d 175. 

Il. An order of Ellinois Commerce 
Commission dismissing customer’s pe- 
tition for reparations for overpayment 
from electric utility cutting off electric 
current and not turning current on wn- 
til such payments were made, did not, 
under res judicata doctrine, “estop’’ 
customer from bringing action against 
utility for damages for cutting off cur- 
rent, where commission decided no is- 
sue against customer that was material 
to customer’s right of recovery in in- 
stant action, and order of commission 
leaving parties to their respective reme- 
dies at law indicated commission did 
not determine any question which was 
properly cognizable before a _ court. 
Smith-Hurd Stats. ec. 11124, §§ 38, 76, 
78.—Barry v. Commonwealth Edison 
Co., 29 N.H.2d 1014, 374 Ml. 473, re- 
eee 24 N.W.2d 220, 302 Tl. App. 

An order of Illinois Commerce Com- 
mission dismissing customer’s petition. 
for reparations for overpayments from 
electric utility cutting off electric cur- 
rent and not turning current on until 
such payments were made did not, un- 
der res judicata doctrine, “estop’’ cus- 
tomers from bringing. action against 
utility for slander in that, utility, 
through its) agents, charged customer 
with being a thief by stealing electric 
current, since issues in the two pro- 
ceedings were not the same’ Smith- 
Hurd. Stats, c. 111%, § 88—Barry v. 
Commonwealth Edison Co., 29 N.H.2d 
1014,. 374 Ill. 473, reversing 24 N.B. 
2a 220,302 W.App. 558: 

Ind. The court’s refusal, in a suit 
by a stockholder of a bank, to: enjoin 
the banking department from carrying 
on liquidation proceedings on _ the 
ground that the bank was solvent and 
there were no claims against it, accom- 
panied by a finding that a certain note 
was valid, was not an adjudication of 
the questions involved in a subsequent 
proceeding by the payee thereof for 
the allowance in the liquidation pro- 
ceedings of a claim based on the note; 
no issue in the former suit, to which 
the payee was not a party, having 
been made between the payee and the 
bank or the banking department as 
its’ representative-—In re Liquidation 
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Banking Co., Bourb¢ 
N.H.2d 52, modifying and denyi 
hearing 30 N.W.2d af, ‘ f 


Ky. ere trustor sou 
spend 

if trust property 
maindermen, 


in a suit by creditor of trustor to su 
ject trust Jand to sale under his ju 
ment, in which issue as to potential 
vested or contingent rights of re- 
maindermen was not raised, judgme , 
was not conclusive as to ee i! 
maindermen. Ky.St. § 2355.—Lan Se 
Taylor, 152 S.W.2d 271, 287 Ky. 11 ve 
La. Judgment against Aeling 

tax debtor for taxes and attorney’s 
fee of ten per cent. of taxes w not 
“res judicata” in suit to enjoin: 
debtor from paying attorney’s fee 1 
director of revenue and to compel deb 
or to pay fee to attorney with rega 
to the obligation of the director of reve- 
nue to allow the ten per cent attorne 
fee to be retained by the attorne 
attorneys who obtained the judgm 


proving annual account 
tary trustees were not ° 


son was entitled to share as a 
heir, where construction of will — 
not involved in approval of the 
eounts.—_In re Wagar’s Hstate, 295 
W. 22'7)\/ 295" Mich:! 463, 00 iN (sie 
Mich. Where proceedings to aecore) 
repayment of special assessments the 
tofore paid by 21 property owners w 
carried to successful conclusion, but — 
status of litigants as parties to a clas 
suit was not considered, the dec 
was not “res judicata” of such 
in supplementary proceeding to 
amount of attorney’s fees and fo 
tribution of fund—Wylie v. City 
mission of Grand Rapids, 297 . 
526, 297 Mich. 365, ° Rae 
Minn. A prior judgment or order is 
not “res judicata” as to matters not 
litigated or adjudicated.—First 
American Nat. Bank of Duluth v. 
gins, 293 N-W. 585. ; 4 
N.J.Ch. Where defendant in suit_ 
quiet title had previously obtained 
judgment in ejectment in a suit whi 
did not involve the realty described 
in the suit to quiet title, and co 
plainant in suit to quiet title was | 
a party at the time judgment was re 


dered in ejectment suit, judgment w: Ss 
not “res judicata’ of suit to quie 
title—Girard Trust Co. yv. McGeorge. 
15 A.2d 206, 128 N.J.Hq. 91. vies 
N.Y.Dom.Rel.Ct. The principle of — 
“res judicata” does not apply to the — 
determination of facts immaterial to — 
the issue decided.—Castellani v. Cas- 
pn 28 N.¥.S:2d 879, 176 Mise. 
§.D. Judgment of court, in action © 
wherein owner of homestead property ‘ 
freed the portion of the land located 
on the west side of a railroad right 
of way from the apparent lien of coun- 
ty for delinquent personal property a 
taxes, was not “res judicata” on ques- 
tion raised by judgment ereditor of 
the owner of the’ homestead in a sub- 
sequent action whether the land east — 
of the right of way was a part of the 
homestead, where the judgment credi- 
tor was not a party to the prior ac- 
tion, and the question whether the 
land east of the right of way was a 
part of the homestead was not in issue 
in the prior action and was not neces- 
sary to a decision.—Hdelman v. Scand- 


Vets, 1293 NOW. sSaite 
Tex. A judgment of the Court of 
Civil Appeals adjudicating that elec- 


tion order to determine whether water 
district should be incorporated was suf- 
ficient in form and substance to order 
an election was not “res judicata” of 
an original mandamus proceeding in 
the Supreme Court to require Attorney 
General to approve transcript showing 


S389 7 


proceedings relating to issuance of 
bonds by water district, and to require 
him to certify to the comptroller of 
the state that the bonds were valid, 
legal, and binding obligations of the 
district.—Tri-City Fresh Water Sup- 
ly Dist. No. 2 of Harris County y. 
Main, 142° S.W.2d 945. 
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_ Ariz, A judgment in_ interpleader 
-action involving rights of divorced hus- 
* band and wife to proceeds of settlement 
-of community cause of action remain- 
‘ing after deduction of attorneys’ con- 
tingent fee was not “res judicata” of 
issue whether attorneys were entitled 
to deduct fee as against wife, where 
~ such. issue was neither litigated. nor 
- could have been litigated in interplead- 
er action.—Schwartz v. Dodd, 110 P,2d 

550 


y fe Ark. A judgment of Supreme Court 
on appeal in suit to quiet title to 
_ land acquired by deeds from testator’s 
widow, that deeds were invalid was 
. not “res judicata’ in subsequent ac- 
- . tion for accounting by grantee under 
~ * guech deeds, where accounting was not 
an issue in prior suit since grantee 
could not have assumed inconsistent 


ing to enforce lien for moneys claimed 
_ to have been paid in acquiring it, or 
for moneys expended in preservation 
of the estate—Dumas v. Smith, 147 
S.W.2d 1013../ 


toimobile liability insurer as party de- 
 fendant with insured,.and insurer’s de- 
- murrer to petition was sustained, judg- 
‘ment in action for injuries was not “res 
a _ judicata’? in subsequent suit by insur- 


any injured person, and no obligation 
- rested’ on insurer until judgment. was 
secured agaimst insured. © St.1935, p. 
etn, (16, §11580(b) (2).—Mercer Casualty 
«+ €o. v. Lewis, 108 'P.2d 65, 41 Cal.App. 
2d 918. 
di. A suit to recover taxes due un- 
- der Retailers’ Occupation Tax Act was 
* not barred by dismissal of a former 
suit without prejudice where notice of 
- assessment of taxes by Department of 
Finance was delivered to taxpayer sub- 
sequent to dismissal of. former suit. 
Smith-Hurd Stats. ¢c. 120, 451.—De- 
- partment of Finance v. Schmidt, 29 N. 
, B.2d 530, 374, Ill. 351. ; 
j Mass. In writ of entry proceeding 
‘involving title to strip of land, exclu- 


Prenss 


ease in which demandant was enjoined 
+ from obstructing passageway abutting 
\ + -on the strip ‘was not error, where title 
» sto’ strip was not in issue in the other 
a ease, and defendant, who was a party, 
was bound, only as to matters that 
« were in fact decided and as to matters 
+ which as of right defendant was en- 
| titled to have decided in such case— 
_ Worowitz y. People’s Sav. Bank, 29 N. 
© B.2d -770. i 
' Minn. Where probate court did not 
pass on merits of claim against de- 
cedent’s estate in denying claimant’s 
petition to reopen estate and permit 
her to file claim and had no jurisdiction 
to, determine issue of executor’s fraud 
in inducing petitioner not to file claim, 
such judgment was not “res judicata” 
of such issue in claimant’s subsequent 
action to recover damages for fraud.— 
Bulau v. Bulau, 294 N.W. 845. 

_ Mo. A judgment, setting aside as 
fraudulent judgment debtor’s quitclaim 
deed to his daughter, in creditor’s 
equity suit against grantor, grantee, 
and grantor’s two sons, who were not 
alleged to have any interest in land 
conveyed, but were sued solely for 
cancellation of grantor’s deed of other 
jands to them, was not ‘res judicata” 
as to them in subsequent action by 
children of grantor by his deceased 
wife, who owned land conveyed in fee 
simple, and her children by previous 
husband to try and determine title 


_ been conceded 


» sion of report of master in another. 


JUDGMENTS. |. 
to such.land, as question of title there- 
to was not litigated and could not have 
been raised by such sons in equity 
suit. Mo.St.Ann. § 1520, p. 
Rhodus v. Geatley, 147 S.W.2d 631. 

Okl. A decision denying motions to 
vacate judgment was final and ‘res 
judicata” only as respects questions 
put in issue by such motions and 
questions which might have been put 
in issue, not as respects question of 
fraud in procuring the judgment, 
which had not been discovered at time 
of such motions.—Harjo v. Johnston, 
104 P.2d 985. 

Tenn.App. Where phosphate mining 
agreement involved in suit to remove 
cloud from title deprived lessee of right 
to remine any parcels of land which it 
had at’any time undertaken to develop, 
refusal of chancellor, because of insuf- 
ficiency of evidence, to undertake to de- 
termine what particular areas had been 
mined by lessee would not preclude les- 
sor’s successor in interest from subse- 
quent efforts to show and to seek relief 
if lessee had or subsequently under- 
took to mine over any of property it 
had once developed.—Frierson y. Inter- 
natfonal Agr. Corporation, 148 S.W.2d 
PES 

Tex.Com.App. A judgment, estab- 
lishing the validity of the creation of 
a water improvement district and of 
the bonds issued by ‘such district, 
which judgment was entered prior to 
an attempted annexation of certain 
lands to the district, was not “res 
judicata” as to rights of owner of such 
lands to have order attempting to an- 
nex his lands to the district annulled 
on the ground*of want of jurisdiction 
of board of directors to enter. such or- 
der. Vernon’s. Ann.Civ.St.. arts. 7703- 
7707.—Zavala-Dimmit Counties Water 


‘Imp. Dist. No. 1 ov. Hays, 153 S.W.2d 


463, affirming 128 S.W.2d 535. 
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N.J.Sup. Where it seems to have 
in prior litigation be- 
tween teacher in public schools and 
board of education of city, attacking 
resolutions reducing teacher’s salary, 
that. the teacher had tenure, the tenure 
rights of the relator and the amount 
due him, under his contract were ‘‘res 
judicata’ and could not be questioned 
by board in mandamus. proceeding by 
the teacher to compel the board to pay 
him a sum of money representing the 
reductions.—Steck 


125 N.J.L. 261 
§ 1343 
La. Judgments in prior suits to set 
aside proceedings in the succession of 
plaintiffs’ ancestors, which’ refused to 


annul sale of undivided two-thirds in-. 


terest in the land, ‘‘estopped” plaintiffs 
and interveners, who were parties 
plaintiff in prior suits, from further 
attacking sale of undivided two-thirds 
interest in the land as a nullity, since 
judgments in prior suits were “res 
judicata’ as far as they were con- 
cerned.—Buillard v. Davis, 197 So. 273. 
195 La. 684. 

La. The title to land of heir of 
grantee thereof, who obtained posses- 
sion of land after expiration of delay 
for redemption by grantor, as authoriz- 
ed by deed, was not defeated by ex 
parte judgment sending grantor’s 
widow in community and sole heir into 
possession of land, by ensuing act of 
partition between them and another, 
or by judgment maintaining exception 
of no cause of action in jactitation 
suit filed by grantee’s heir and her 
mineral lessee against grantor’s alleged 
successors in title—Akard v. Hutton, 
200 So. 1387, 196 La, 758. = 

Minn. A judgment that a party has 
title to realty as against the adverse 
claims of another is conclusive between 
them as to such questions.—Ferch y, 
Tiller, 297 N.W. 102. 

§8.C. A judgment in condemnation 
proceeding by county which served re- 
quired notice upon landowner describ- 
ing the land and stating that the whole 
of the land including the fee were re- 
quired, and wherein charge to jury 
stated that fee to land was being con- 
demned, was “res judicata” of ques- 
tion whether county acquired a tee-sim- 


1682.—° 


“merely enacted into law equitable rule | 


vy. Board of Educa-. 
tion of City of Camden, 15. A.2d 454, ° 


-made party and logger was adjudged 


judgment canceling deeds from ances-  - 
‘tor to nephew appointed by guardian 
to care for ancestor and were awarded 
title and possession of property, judg- 


ment was, under statute purportedly . 
devising realty to the nephew, “res ju- = 5 
«dicata” in subsequent proceedings to . , 
probate will alleged to have been exe- 
cuted by the ancestor. Rev.St.1925, mt 
art. 7391.—Pennington v. Pennington, | 
145 S.W.2d 688. Stet Sy hae 
The statute, providing that a final | 
judgment rendered in an action for re- 
covery of realty shall be conclusive as ~ i 
to title or right of possession estab- | % 
lished in such action upon party: - 
against whom it has been recovered, 3 


* 


that there should be an end to all liti- | 1 
gation, and makes it incumbent upon. — 
litigant to present in first instance all. 
reasons he has to offer as basis for re- — } 
covery, and, no new and independent. 
right having accrued to him after judg- 3 
ment, he is not permitted to maintain ! : 
another suit seeking to recover same- 
property: upon some theory not ad- A 

Rey.Code +4 


-vanced in former action. > 
1925, art. 7391.—Pennington y. Pen- Ba 
nington, 145 S.W.2d 688. vine 

Wash.. Where logger, claiming ‘title ‘ 
to logs, brought action against milling | ‘d 


company for conversion of logs ‘sold 
to it by landowner which was not. 


-made party in action. and logger was | 
adjudged to be owner of ‘logs, and | /— 
subsequently logger brought second ¥ 
action against landowner and its. trus- aa 


tee in bankruptcy and: boom company | 
for value of logs sold to milling,com- 
pany and to quiet title to cut, and 


‘standing timber on landowner’s land, 


and boom company filed action in in- 
terpleader against landowner and log-. 
ger which was consolidated with log- as 
ger’s second, action wherein it. was- , 
adiudged that logger had no, interest. r 
in logs soid and. that they were prop- — 
erty of landowner, on relitigation of. — 
title to logs second judgment was de- a 
terminative of rights of parties, .and - ‘4 
judgment in favor of logger in_ first 
action lost its efficacy as between log- 

ger and landowner and as between | : 
poom company and logging company : 
claiming eat logger.—Watkins y. . 
Siler Logging Co., 116 P.2d 315. Hie 


Where logger brought action against E 
milling company for conversion of logs is 
sold to it by landowner which was not 


to be owner of logs, 
brought. second action against. land- | 
owner and its trustee in bankruptcy | 
and boom company for value of logs) =: — 
sold to milling company and to quiet~ 
title to cut and standing timber on 
landowner’s land, and boom company .— 
filed action. in interpleader against 
landowner. and logger which was con- 9 
solidated with logger’s second action, 
and it was adjudged that logger had - 
no interest in logs sold and that they ’ 
were property of landowner in subse- j 
quent action by ,landowner for con- a 
version against boom company which 4 
delivered to logger money received for . 
logs sold by logging, company which | 
was also, made a party, judgment in 4 
the first action by logger was not “res” 
judicata” on issue of title, since on- ~~ 
relitigation of issue in second action | 
judginent_in first action lost -all its : 
eflicacy.—Watkins v. Siler Logging Co., 
116° P.2d.. 345. 

§ 1344 


Iowa. In equity suit for specific per-) : 
formance of building contract, a jury’s : 
verdict against defendant in plaintiff’s 
prior action at law involving the same ¥ 
issues and the same parties to recover 
damages for breach of such contract 
was “res judicata.’—Doyle y. B-J Con- 
erete Products Co., 294 N.W. 910. 
§ 1357 ; 
La. The title. to land of heir of ' 
grantee thereof, who obtained posses-_ 
sion of land after expiration of delay 


and logger 


. no cause of action in. jactitation suit 
eS filed by grantee’s heir and her mineral 
lessee against grantor’s alleged succes- 
sors in title—Akard v. Hutton, 200 
So. 137, 196 La. 758. 
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Tex.Civ.App. ie suit in form of tres- 
pass to try title involving question of 
vacancy between two surveys. and 
boundary question, findings and judg- 
ment were binding only upon the par- 
ties and not upon owners of lands 
along the other lines of the survey.— 
Turnbow y. Bland, 149 S.W.2d_ 604, 
error dismissed, judgment correct. ; 

Va. A judgment on jury’s verdict 
for defendants in action of trespass to 
“try title to land by recognition of 
_ designated boundary line was “res 
es jucicata” in plaintiff's subsequent ac- 
tion against same defendants to estab- 
lish such line. Code 1919, § 5490.— 
Pickeral y. Federal Land Bank of 
Baltimore, 15 peng 4 igs 177 Va, 748. 


i et bc 
~ 


Ky. Where one or defendants, in ac- 
tion to quiet title, claimed title to one 
of tracts from same source as plaintiffs 
claimed title and pleaded in bar a 

' prior judgment, in action in whih 
; plaintiffs were made parties, which 
* quieted title in him, invalidity of prior 
z judgment could not be established by 

extrinsic evidence, and the judgment, 
t being valid, supported defendant’s plea 
: of “res judicata.’—Warfield Natural 
"Gas Co. v. Ward, 149 S.W.2d 705, 286 


Ky so: 
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§ 

Miss. Judgment that foreclosure sale 
purchaser was not entitled, under stat- 
ute, to maintain forcible entry and de- 
tainer actiom against one claiming ti- 
tle by adverse possession under parol 
gift was not “res judicata’ of purchas- 

fl er’s right to maintain action to con- 
firm title as against adverse claimant. 
Code 1930, § 3471.—Elmer. y. Holmes, 
199 So. 84, 189 Mise. 785. 


Ve. 


a 

be : $ 1386 

; D.C.Mo. The principle of res judi- 
eata or estoppel is applicable in crim- 

i inal cases, although the principle of 

; _ double jeopardy under Fifth Amend- 

ment is the one generally urged. U.S.. 

c.A.Const.. Amend. 5.—U. S. v. Hal- 


-.. brook, 36 F.Supp. 345. 


In order for previous acquittal to bar 

a subsequent prosecution on principle 
of “res judicata”, or “estoppel” the 
particular controversy sought to be 
concluded must have been necessarily 
~ tried and determined in the former 
_ prosecution, and where the record it- 
. self does not show that the’ matter 
. . was necessarily and directly found by 
jury, evidence outside of and con- 
sistent with the record may be re- 
ceived to prove the fact, but where the 
matter was properly within the issue 
controverted in the former prosecution, 
but the verdict did not necessarily 


involve its consideration and_ deter- 
mination, the matter will not be con- 
cluded.—U. ‘S. yv.. Halbrook,, 36 F. 
Supp. 345. : 


Previous acquittal of accused in pros- 
ecution under Criminal Code on indict- 
ment charging’ conspiracy to violate 

ie Farm Credit Act wherein same overt 
é acts were relied upon as were charged 
by subsequent indictment as constitut- 
ing substantive offenses in violation of 
Farm Credit Act, did not bar the sub- 
sequent prosecution for the substantive 
offenses on principle of ‘res judicata” 
or ‘estoppel’, since verdict of not 
guilty of conspiracy did not necessarily 
involve determination by jury that 
accused did not commit the overt acts, 
but jury may have been of opinion 
that accused committed the acts but 
had not conspired. Farm Credit Act 
of 1933, § 64(a), 12 U.S.C.A, § 1138d 
(a); Cr.Code § 87, 18 U.S.C.A. § 88.— 

U. S. v. Halbrook, 36 F.Supp. 345. 
Ohio. Generally a judgment of con- 


"42 C.J. ANNO.—198 


0) 
cannot be use 


the same questions 0 
‘sue in both cases.—State v. 


ig 2 eo 4 
r acquittal in a 


- erimina 


tion 


ence of the fac 
which the judgment is founded even if 
facts are in is- 
Y Schwartz, 
30 N.H.2d 551, 187 Ohio St. 371. 

. Tenn.App. A judgment of acquittal 
in prosecution of beneficiary of life pol- 
icies for the murder of insured was not 
“res judicata’’ of a subsequent civil 
action involving the proceeds of the life 
policies—Jamison v. Metropolitan Life 
Ins. Co., 145 S.W.2d 558. 


ts. 
nt 


Wash. The doctrine of “res judi- 
eata” as distinguished from ‘second 
jeopardy’’ applies to criminal prose- 


cutions as well as to civil causes, but 
is subject to the same limitation that 
a judgment in a criminal prosecution 
extends only to the precise issues 
which were tried and determined or 
to facts without the existence and 
proof or admission of which it could 
not have been rendered.—State v. Bar- 
ton, 105 P.2d 68. 

Where accused in prosecution for 
murder in the first» degree while en- 
gaged in committing, attempting to 
commit, or in withdrawing from the 
scene of robbery set up defense of 
alibi, and, jury could have disregarded 
all the testimony adduced by accused 
in his defense and yet have returned 
a verdict of not. guilty, verdict and 
judgment of acquittal based thereon 
were not “res judicata” as to accused’s 
alibi, nor as to any other particular 
fact in subsequent prosecution for rob- 
bery, but were “res judicata” only as 
to the ultimate fact that accused was 
not guilty. of crime of murder in first 
degree as charged. Rem.Rey.Stat. § 
2392.—State y. Barton, 105 P.2d 63. 
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N.Y.App.Div. In action by wife for 
injuries allegedly caused by the negli- 
gent operation of an automobile and 
by her husband for loss of services, 
admission of a certificate of conviction 
of the driver of the automobile, show- 
ing that on the day of the accident 
in question, the driver had pleaded 
guilty to a charge of reckless driving, 
was error, even assuming that the 
charge of which driver was convicted, 
arose out of the accident in question.— 
Max v. Brookhaven Development Cor- 
Pree ied 28 N.Y.S.2d 845, 262 App.Div. 
Tex.Civ.App.’ A judgment of convic- 
tion for assault with intent to murder 
with malice and opinion of the Court 
of Criminal Appeals reversing such 
judgment on the ground that uncon- 
troverted evidence showed accused shot 
in self-defense, even had such judg- 
ment and opinion been alleged, were 
inadmissible to prove self-defense in 
civil action against accused for dam- 
ages resulting from the same assault, 
since the rights of parties to civil ac- 
tion were not concluded by the deci- 
sion in the criminal case.—Pittman v. 
Stephens, 153 S.W.2d 314, error re- 
fused. 

§ 1391 

C.C.A.Minn. A person who is not a 
party, nor in privity with a party, nor 
in any way concerned with an action, 
eannot rely on the judgment as “res 
judicata”, but must prove the facts 
on which he relies as if the prior ac- 
tion had not been brought.—s. T. Me- 


Knight Co. v. Central Hanover Bank 
& Trust Co., 120 F.2d. 310. 
C.C.A.Vex. Under “res judicata” 


rule, one who has permitted final judg- 
ment to go against him is “estopped” 
by that judgment from. contending 
elsewhere against the parties to it and 
their privies that the fact or issue is 
otherwise than as there adjudged.— 
Bennett y. Commissioner of Internal 
Revenue, 113 F.2d 837. 

Ga.App. The fact that son who 
claimed realty under a parol gift from 
his mother was a defendant in an ac- 
tion for a correction of the date of a 
deed from his brother to his mother, 
involving the realty claimed under 
parol gift, did not “‘estop” him, from 
asserting his claim under the parol 
gift as against tax sale claimants who 


a 1 case were neither parties nor privies to 
a civil case as evi- — 
or matters upon 


‘has been exonerated in a direct action. 


action. Code 1933, § 28-623.—Holto 
Mercer, 15 S.H.2d 253. er 


assignee.—Schwegman v, Neff, 29 
2d 2985. f A a, 
Minn. A judgment in fayor of 0 = 
er of realty that he was the owner in 
fee and that a contract for deed to t er 
realty was duly canceled was “res 
judicata’ of those questions in favor. 
of his grantee and the grantee’s a) 
ministrator against the purchaser in 
the contract for deed, and likewise, 
judgment in favor of the grantee for 
restitution of the premises on a finding 
that the contract for deed was duly — 
canceled was conclusive in favor of t 
administrator against the purchase 
named in the contract.—Ferch v. Hille: 
297 N,W. 102. : ‘ ' 
N.Y.App.Div. A judgment in 
either of operator or of owner of 
tomobile in negligence action is 
judicata” as to liability of the. 
in a subsequent action by same 


ship, like that of principal and ag 
master and servant, or indemnitor an 
indemnitee, are liable, one derivatively, 
for same tort, it would be unjus 0 
allow recovery against one where oth 


—Bisnoff y. Herrmann, 23 N.Y.S.2d:719, 
260 App.Div. 663. . : ; 


N.Y.App.Div. In action to enj 
picketing by labor association, — 
cases involving the same _ associati 
were neither “res judicata” nor “stare 
decisis.”’"—Lifshitz v, Straughn, 27 NiyY. 
8.24 193, 261 App.Div. 757, appeal de- 
nied 28 N.Y.S.2d 741, 262 App.Div, 
849, reargument denied 29 N. 
725, 262 App.Div. 891. vty : NY 

Okl. The duties of a county treas- 
urer in connection with collection f ei 
special assessments levied against re 
ty in drainage district are purely n 
isterial, and hence the fact that th 
county treasurer was not a party 
former action testing validity of drai Ay 
age district assessments would not pre- 
clude defense of “res judicata” in ac- 
tion testing validity of assessmen 
since the county treasurer w ; 
privity with the commissioners of 
drainage district in any action tes 
the validity of such assessments. 
OXK1St.Ann. seq.—Hine > 


108 P.2da 112. ; 
See Hawboldt y. Blliott [1941] 

Dom.L.R. 351. : 

§ 1401 i 


Miss. When third person, with full 
knowledge of the circumstances, ‘thas by ~ 
suit had recovery against agent or em- 
ployee for wrong committed by agent 
or employee as the sole actor, liability — 
of the principal or master, which was — 
solely a derivative of or a dependency 
from, and identical with, the tort of 
the agent or servant, becomes merged 
in the judgment against the agent or 
servant if such judgment be collecti-. 
ble, and no subSequent or separate ac- 
tion against the principal or master 
will be allowed.—Granquist vy. Crystal — 
Springs Lumber Co., 1 So.2d 216. 

In action against employer for in- 
juries suffered in automobile collision, 
plea that plaintiff had recovered a 
collectible judgment in Federal District 
Court against servant upon whose neg- 
ligent acts the employer’s liability was 
predicated, and was “estopped” by such 
judgment, was sufficient.—Granquist v. 
meee Springs Lumber Co., 1 So.2d 


aay 


‘ 
iE 


joined 


' Tigue v. Levy, 23 N.Y.S.2d 114. 


§ 1404 
. ee . 


§1 
_C.C.A.Okl. A receipt of full satisfac- 
tion of a judgment recovered against 
one of several joint tort-feasors, un- 
like a settlement and release made 
prior to judgment, operates as a com- 
plete ‘“‘settlement” of the cause of ac- 
tion as to all joint tort-feasors.—Eberle 


v. Sinclair Prairie Oil Co., 120 F.2d 
746, affirming 35 F.Supp. 296. 
D.C.Okl. A party can have but one 


satisfaction for a joint wrong of sev- 
eral tort-feasors.—Eberle v.- Sinclair 
Prairie Oil Co., 35 F.Supp. 296. 

D.C.8.C. An injured. person may 
have only one satisfaction, although 
-he has the option of suing joint tort- 

feasors either jointly or severally.— 
MeWhirter v. Otis Elevator Co., 40 F. 
Supp. 11. 
Iowa. Where two parties are assert- 
ed to be jointly liable in tort, a. sat- 
isfaction of the cause of action against 
one joint tort-feasor is a satisfaction 
against all—Hutchinson v. Treloar, 294 
N.W.. 787. 

Where two defendants allegedly 
in assault and_ battery, and 
pending appeal by one defendant from 
overruling of motion to separate and 
divide causes of action, cause proceed- 


ed to trial against other defendant, and 


judgment was recovered and was sat- 
isfied, such recovery and satisfaction of 
judgment released appealing defendant 
from any liability Hutchinson vy. Tre- 
loar, 294 N.W. 787. 

N.Y.App.Div. The satisfaction of a 
judgment recovered against one joint 
tort feasor operates as a discharge for 
Yall, ‘Civil Practice Act, § 112-a.—Mc- 


The satisfaction of a. judgment 
against city for injuries sustained by 
pedestrian as result of fall caused by 
defective sidewalk operated as a dis- 
charge of liability of abutting proper- 
‘ty owner, notwithstanding that simul- 
taneously with satisfaction of the judg- 
ment, at request of city, pedestrian ex- 
ecuted a release of all claims against 
city and reserved her right! against 
abutting property owner. Civil Prac- 
tice Act, § 112-a.—McTigue v. Levy, 23 
PONG ss2d711 4. . 

-_N.Y.Sup. The law does not permit a 
double satisfaction for a single injury. 

—McCue v. J. F. Shea Co., 24 N.Y.S.2d 


~ 307, 175 Misc. 557, affirmed 24 N.Y.S. 


2d 130. 

- Ohio App. Where all tortfeasors are 
liable for entire harm, the injured per- 
son may maintain an action against 

one or any number of tortfeasors and 
may obtain a judgment against any 
one or any number for full amount of 


| harm, although no more than one sat- 


- plaintiff 


-isfaection can be obtained for the harm. 
—Smith v. Fisher, 32 N.H.2d 561. 

- Onio App. ‘Where a party has re- 
ceived full satisfaction and compensa- 
tion for an injury inflicted, no matter 
from which one of several tort-feasors, 
all tort-feasors are thereby released.— 
Coy v. Lurie, 34 N.E.2d 267. 

Where the amount of damages sus- 
tained by plaintiff in tort action is de- 
termined by the jury and a judgment 


rendered thereon against one of two 


joint tort-feasors, the payment of such 
amount and the receipt thereof by 
releases both tort-feasors.— 
Coy v. Lurie, 34 N.E.2d 267. 
After recovery of judgment against 
one of two joint tort-feasors and re- 
ceipt of payment thereof, plaintiff could 
not subsequently maintain an action 
' against the other tort-feasor for the 
same injuries resulting from the same 
tortious acts as were alleged in the 
aay action.—Coy v. Lurie, 34 N.W.2d 


The fact that trial court required a 
remittitur of portion of verdict against 
one of two joint tort-feasors, which 
remittitur was accepted by plaintiff, did 
‘not affect character of judgment entered 
thereon as constituting ‘full satisfac- 
tion” for injuries resulting from the 

- tort and as barring a subsequent action 
for damages for the same _ injuries 
against the other joint tort-feasor.— 
Coy vy. Lurie, 34 N.E.2d 267. 
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same parties, and it i&not enough that 


in some court somewhere the same facts 
have been decided, but those saiae facts 
must be viewed from the point of view 
of the parties giving them legal scru- 
eee S. v. One Dodge Sedan, 113 F. 
20 552. 

Cal.App. The doctrine of “res judi- 
cata’ does not apply except in actions 
or proceedings where parties are identi- 
eal and the issues are the same.—In re 
Watkins’ Hstate, 104 P.2d 389, subse- 
quent opinion 108 P.2d 417. 

Cal.App. <A decision of an appellate 
court must be final and the action must 
have been between the same parties as 
those who appeared in trial court in 
order for the decision to be “res judi- 


eata’.—Remondino v. Remondino, 106 
P.2d 437. 
Ind. To constitute a judgment “res 


judicata” there must be_ substantial 
identity of parties as well as of the 
subject-matter, it being necessary that 
parties as between whom judgment is 
claimed to be an estoppel must have 
been parties to the action in which it 
was rendered in same capacities and in 
same antagonistic relations, or else 
they must be in privity with the par- 
ties in such former action, in order 
that constitutional guaranty, that no 
man shall be deprived of his property 
except by due process of law, shall be 
preserved.—Schwegman y. Neff, 29 N.H. 
2d 985. C 

Pa.Com.Pl, The doctrine of res adju- 
dicata cannot be applied where there 
has been no previous case between 
the same parties upon the same facts. 
—Pennsylvania Chiropractor’s Ass’n v. 
State Board of Medical Education, 50 
Dauph. 324. 

Tex.Civ.App. In suit to enforce al- 
leged contract by defendant corpora- 
tion to convey realty to plaintiff, where 
coplaintiffs and codefendants were not 
parties to former suit between plaintiff 
and defendant corporation, for breach 
of the alleged contract, but coplaintiffs 
were not either necessary or proper 
parties to the suit to enforce and all 
of codefendants’ rights were derived 
from defendant corporation, there was 
identity of parties between the two 
suits so that former judgment against 
plaintiff could operate as ‘‘res judicata” 
and as an “estoppel” if identity of 
causes of action were established.— 
American Nat. Ins. Co. v. Warnock, 143 
S.W.2d 624, error dismissed, judgment 
correct. 

Tex.Civ.App. A party is concluded 
by a judgment in the right only in 
which he sued or is sued.—Davis v. 
First Nat. Bank of Waco, 145 S.W.2d 
707, error granted. 
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Cal.App. Generally in order for the 
doctrine of “res judicata’ to be avail- 
able, each party to the action must have 
been bound by the prior. determination, 
but an exception to such rule exists 
where liability of the defendant is 
altogether dependent on the culpability 
of one exonerated in a prior suit upon 
the same facts, when sued by the same 
plaintiff and in such case the unilater- 
al character of the estoppel is justified 
by the injustice which would result in 
allowing a recovery against a defend- 
ant for conduct of another when that 
other has been exonerated in a direct 
action. Code Civ.Proc. § 1908.—Bern- 
hard v. Bank of America N. T. & S. A., 
114 P.2d 661. 

Where judgment was entered settling 
executor’s account which was objected 
to by heirs at law, and determining 
that decedent during her lifetime made 
gift of bank deposit to executor, and 
subsequently an heir at law, as ad- 
ministratrix with the will annexed, 
brought proceeding against bank’s sue- 
cessor to recover amount of deposit. on 
ground that it was wrongfully paid 
by bank to the executor, the doctrine 
ot “mutuality of estoppel’ did not 
preclude bank from pleading the former 
judgment as “res judicata” because of 
fact that the bank was not a party to 
the probate proceeding, and held the 
money prior to the filing by the ex- 
ecutor of his account. Code Civ.Proe. 
§ 1908.—Bernhard v. Bank of America 
N. tT. & S. A.,,114 Pl2d 661: 


S.A 114 Pi20ds661. 

N.Y. When issues on the same sub- 
ject matter have once been settled by 
litigation between the same parties or 
their privies, before a court of compe- 
tent jurisdiction, and the “estoppel of 
judgment” is “mutual’’, that is to say, 
that the other party would be bound 
if the original decision had been to the 
contrary, then in the interest of rea- 
sonable finality of litigation that deci- 
sion should be conclusive.—Elder_ v. 
New York & Pennsylvania Motor Bx- 
press, 31 N.B.2d 188, 284 N.Y. 350, af- 
an 19 N.Y.S.2d 553, 259 App.Div. 


N.Y.App.Div. When issues on_ the 
same subject matter have once been 
settled by litigation between the same 
parties or their privies before a court of 
competent jurisdiction, and the estoppel 
of judgment is ‘“‘mutual’’, that is to 
say, that the other party would be 
bound if the original decision had been 
to the contrary, then in the interest of 
reasonable finality of litigation that 
decision should be conclusive.—Daly v. 
Terpening, 26 N.Y.S8.2d 160, 261 App. 
Div. 423, reversing 26 N.Y.S.2d 157. 

Judgment for husband as administra- 
tor of his deceased wife’s estate in ac- 
tion for death of the wife allegedly re- 
sulting from negligence of driver of 
automobile which collided with auto- 
mobile which was driven by the hus- 
band and in which the wife was an oc- 
cupant, did not under “res judicata’ 
doctrine bar subsequent action by the 
driver against the husband individually 
for damages resulting from the colli- 
sion, since elements of “privity” and 
“mutuality” in the two ,actions were 
lacking, and that which would be caus- 
ative negligence of the driver as to the 
wife might not be causative negligence: 
as to the husband. Decedent BHstate 
Law, § 130.—Daly v. Terpening, 26. 
N.Y.S.2d 160, 261 App.Div. 423, revers- 
ing 26 N.Y.S.2d 157. 


N.Y.Sup. When issues on the same 
subject-matter have once been settled: 
by litigation between the same par- 
ties or their privies before a court 
of competent jurisdiction and the ‘es- 


.toppel of the judgment” is ‘mutual’, 


that is to say that the other party 
would be bound if the original deci- 
sion had been to the contrary, then 
in the interest of reasonable finality 
of litigation that decision should be 
conclusive.—Falkowski yv. Metropolitan 
bate Ins. Co., 25 N.¥.S.2d 474, 175: Mise:. 


N.¥.Sur. An estoppel by judgment to: 
be effective must be mutual.—In re: 
Smith’s Will, 24 N.Y.S.2@ 233, 175 Misc. 
545, opinion adhered to 24’ N.Y.8.2d 704, 
175 Mise. 688. * 


N.Y.City Ct. As a general rule, the 
doctrine of “res judicata” can be in-- 
voked only as between the parties to: 
the prior action. or their privies and 
only where there is a mutuality of es- 
toppel by reason of the prior judgment, 
—Cortez v. Klein, 24 N.Y.S.2d' 67. 
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_€.C.A.Mo. As between the same par- 
ties, the issues are finally settled by the: 
judgment, and, except for fraud or mis- 
take, the enforcement of the judgment. 
cannot be prevented.—Drainage Dist. 
No, 4 of Dunklin County, Mo., v, Mur- 
phy, 119 F.2d 390. 

IlLApp. Where trustee was a: party. 
to. proceeding wherein court adjudi- 
cated that beneficiary’s power of ap- 
pointment given by trust instrument 
was to remain a limited power, the: 
trustee was bound by the decree and 
could not be heard: to argue that the 
power was a. general power.—Riggs 
v. Barrett, 32 N.H.2d 382, 308 Ill.App. 
549; Riggs v. Barrett, 32 N.W.2d 392, 
308 Il. App. 671. 

N.Y.App.Div. Generally one who has 
had full opportunity to litigate a. right 
is estopped from asserting that right 
a.second time against the same parties. » 


as 


‘ i 


: —Lowry v. Noell, 


3 
7 


and_ those who come in are 

d by what is done and cannot sue 
ode 1919, § 5281, oa amended. 

a S.H.2a 31 
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The rule of res “judicata 


again, 


. 


D.C.Wis. 


applies in a second action between the 


same parties on a different claim or de- 


- mand.—Tully y. Prudential Ins. Co. of 
_ America, 33 F.Supp. 680 


N.J.Ch. Generally, a party to an ac- 
tion, although misnamed, will be con- 
cluded by the judgment or decree the 
Same as if he were described by his 
true name.—Webster Art & Strength 


Building & Loan Ass’n vy. Armondo, 


15 A.2d 890, 128 N.J.Eq. 219, 
N.Y.Sup. ‘The judgment in a prior 

action may be “res judicata” in a later 

action upon a different claim or de- 


:: mand, where the parties are the same, 


or it may be used as evidence to con- 
elude or estop a party from again try- 
ing an issue previously tried.—Berko- 
witz v. Equitable Life Assur. Soc. of U. 
Sin’ 2L N.Y-S.2d5 (206. 

§ 1411 
N.Y.Sur.- In probate 


proceeding 
wherein objections to 


probate were 


filed, mere examination before trial of a 


iegatee who was not named in citation 
and was not served therewith did not 


- make the legatee a “party” to the pro- 
ceeding, so as to bind her under “res 


judicata’ doctrine by the judgment 


- Which determined that the will was in- 


valid._In re Smith’s Will, 24 N.Y.S.2d 
704, 175 Mise. 688, adhering to 24 N.Y. 
C20 2335-175 Mise. 545. 

The mere giving of notice of probate 


and notice of objections~filed thereto, 


to legatee who was not named in nor 
served with citation to show cause, did 
not confer jurisdiction over the lega- 
tee who did not actively intervene in 
the proceeding and determination of in- 
validity of the will made in the pro- 
ceeding did not become “res judicata’ 
as to the legatee. Surrogate’s Court 
Act, §§ 41, 52, 146, 148.—In re Smith’s 
Will, 24 N.Y.S.24 704, 175 Misc. 688, 
adhering to 24 N.Y.S.2d PER BS) Mise. 


§ 1413 

Del.Super. In former action against 
defendant by trustee of bondholders to 
foreclose mortgage wherein bonds se- 
cured thereby and for which notes were 
issued as collateral were declared in- 
valid, trustee represented bondholder 
only with respect to the bonds and not 
the notes, and bondholder was a “‘for- 
mal party” only and not a “necessary 
party” or “indispensable party” as re- 
quired for a determination of its rights 
on the notes, adjudication of invalidity 
of the bonds was not an adjudication 
of invalidity of the notes and was not 
“pes judicata” in subsequent action by 
bondholder against defendant on the 
notes.—Phcenix Finance Corporation vy. 
Iowa-Wisconsin Bridge Co., 14 A.2d 


386. : 
§ 1417 

N.Y.Sur. A person in an Official ca- 
pacity possesses a distinct identity 
from that which he occupies in his in- 
dividual capacity, and judgment in one 
eapacity does not bind him in the oth- 
er.—In re Smith’s Will, 24 N.Y.8.2d 
704, 175 Mise. 688, adhering to 24 N. 
Y.S.2d Wo, LS Mise, 545. 


Even if decree rejecting probate’ of 
will were res judicata as to a legatee in 
her individual capacity, because legatee, 
who was not named in nor served with 
citation, received notice of probate and 
of filing of objections thereto, the 
judgment could not be deemed conclu- 
sive against the legatee in her capacity 
as executrix. Surrogate’s Court Act, §§ 
41, 52, 146, 148—In re Smith’s Will, 
24° N.Y.S.2d 704, 175 Misc. 688, adher- 
ing to 24 N.Y.S.2d 233, 175 Mise. 645. 
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Cal.App. A judgment settling an ex- 
ecutor’s account, objected to by heirs 
at law, which determined that decedent 
during her lifetime had made gift of 
bank . deposit to executor and _ dis- 
charged: the executor, was “res judi- 


Yi a 
with the will annexed, against bank’s. 


“by same _ plaintiff 


g. br u eh he "oI 
o law, as. a iniacedigic 


successor to recover ‘amount of the 
deposit on ground that deposit was 
wrongfully paid to executor, and the 
administratrix was “estopped” from 
claiming that there was no valid gift. 
Code Civ.Proc. § 1908—Bernhard vy, 


‘Bank of America N, T. & S, A., 114 
P.2d 661. WE. 
N.Y¥.Sur. A judgment re Dae 


against a person in a fiduciary capacity 
is not ‘‘res judicata” against the same 
person as an individual or vice versa,— 
In re Schwarzmann’s Wstate, 21 N.Y.S. 
2d 912, 174 Mise. 834. 


§ 1420 
C.C.A.N.J. Where patent infringe- 
ment action against dealer selling man- 


_ufacturer’s tractors was defended by 
judgment rendered. 


manufacturer, | the 
therein was “res judicata’ in subse- 
quent action involving the same patent 
against the manu- 
facturer although defense of first action 
by manufacturer was not open and 
avowed and was at the time unknown 
to plaintiff—Caterpillar Tractor Co. v. 
International Harvester Co., 120 F.2d 
82, modifying 32 F.Supp. 304. 

D.C.Cal. ‘An order of the_ federal 


District Court )for Arizona appointing . 


receivers for Utah building and loan 
association’s Arizona property was not 
“res judicata” as to rights of Cali- 
fornia Building and Loan Commis- 
sioner or State Treasurer of Cali- 


fornia with regard to distribution of 


guaranty fund deposited by the as- 
sociation in California or with regard 
to administration and liquidation of 
assets of association lying in Cali- 
fornia. St.Cal.1931, p. 531, .§ 12.04:— 
Brashear v. Intermountain Building & 
Loan Ass’n, 34 F.Supp. 656, modified 
109 F.2d 857. 

D.C.Fla. In class*suit under Fair La- 
bor Standards Act by an employee as 
representative of same class of em- 
ployees to which he belonged against 
employer, an employee not coming into 
suit of his own volition would not be 
bound by the judgment. Fair Labor 
Standards Act § 1 et seq., 29 U.S.C.A, § 
201 et seq.—Brooks v. Southern Dairies, 
38 F.Supp. 588. 

Il.App. Plaintiff seeking to foreclose 
a trust deed was not bound by an 
agreement restricting use and sale of 
premises under previous adjudications 
of its validity, where the Illinois Su- 
preme Court held the agreement to be 
in full force as a class or representa- 
tive one, but the United States Su- 
preme Court on certiorari indicated 
that the litigation was not in the na- 
ture of a class action, that the parties 
had a several right which they could 
assert, and that the members of the 
class who were parties to the agree- 
ment but were not before the court 
were deprived of ‘‘due process of law’ 
as guaranteed under the Fourteenth 
Amendment. U.S.C.A.Const. Amend. 14. 
—State Life Ins. Co. v. Freeman, 31 N. 
E.2d 375, 308 Lll.App. 127. 


Kan. Where the members in being 
of the class holding fee title in remain- 
der to undivided one-half interest in 
land, being minors, were represented in 
partition action by guardian ad litem 
and the unknown and unborn remain- 
dermen who upon birth may come into 
the class, were represented by a-*trus- 
tee appointed by court, any judgment 
rendered in the action would be con- 
clusive on all remaindermen whether or 
not in being.—Ward v. Ward, 109 P.2d 
68, 153 Kan. 222. 

La.App. In California rehabilitation 
proceedings against old insurance com- 
pany, which had issued noncancelable 
health-and accident policies to plaintiff, 
where defendant entered into a reinsur- 
ance agreement assuming a percentage 
of old company’s obligations on pol- 
icies, and agreement provided that poli- 
cyholders failing to notify defendant of 
their rejection of agreement within 75 
days after entry of order approving 
agreement should be deemed to have 
assented to agreement, and plaintiff was 
represented in California proceedings 


nue Bee to Smne ce lor agree ment 

visions thereof within designated time, 
notwithstanding that plaintiff did no 
make an appearance in California 
courts.—Levy v. Pacific Mut. Life ane 
Co., 2 So.2d 82. 

Ohio App. The | 
bound He uit, to which it is not a 
party, axpayer without authority 
to AeA e state-—Reed y. Timberman, 
29 N.H.2d 446, 65 Ohio App. 182, dis- : 
ee g appeal 30 N.H.2d 993, 137 Ohi 


state cannot 


§ 1422 

U.S.I1. The judgment in a class 
representative suit to which some mel 
bers of the class are parties ma 
some instances bind members o ta 
elass or those represented who wer 
not made parties to it.—Hansberry ¥en 
Lee, .61 S.Ct. 115, reversing Lee v. 
Hansberry, 24 N.B.2d 37, 372 Ill. “369. 
certiorari granted Hansberry v. Lee, ° 
S.Ct. 889, 309 U.S. 652, 84 L.Ed. 1002. 

In federal courts members of 
class not present and not parties t 
the litigation may be bound by th 
judgment where they are in fact ade- 
quately represented by parties “who 
are present,” where they actually par- 
ticipate in the conduct of the littestion 
in which members of the class are — 
present as parties, where the interest 

the members of the class, some 
ve om are present as parties, is. jo 3 
or where for any other reason the re- 
lationship between the parties present 
and those who are absent is end a 
legally to entitle the former _to stan ia (i 
in judgment for the latter. —Hansberry 
v. Lee, 61°S.Ct. 115, Levers Nee ae < 
Hansberry, 24 N.E.2d 37, 372 II ee s 
certiorari granted Hansberry 
60 S.Ct. 889, 309 U.S. 652, es uta 
1002. 
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D.C.1ll. In action by trustee under 
trust deed upon municipal*water pla 
to foreclose the mortgage, an individu: 
holder of certificates was in no better 

ri 


foreclosure than 
present at the hearing, since the holde 
was represented by the trustee a , 
was bound by the decree.—Angevine vy. — 
City of Sesser, 39 F.Supp. 498.. 
N.Y.App.Div. Where it was _ deter- 
mined in an action wherein testamen- | 
tary trustee and substituted trustee 
were defendants, that a bank had .re- 
ceived trust securities from truste 
without knowledge that trustee had 
stolen them, and in a. later action it _ 
was determined that beneficiaries were 
bound by that determination, benefici- 
aries had property rights and inter- 
ests distinct from those of substituted | 
trustee in the management and applica- | a 
tion of trust funds by bank, and they ® Fr 
could recover in their action against 
bank and substituted trustee for mis- 
management, misapplication, and neg 
ligence, notwithstanding earlier deter 
minations.—DuPort v. First Nat. Bank 
of Glens Falls, 29 N.Y.S.2d 729, 262 


App.Div. 267. ‘ 
judgment was ob- 


Where default or A 
tained by bank in its action against — 
testamentary trustee and substituted 
trustee to foreclose them and all per- 
sons claiming under them of all right, 
lien, and equity of redemption in stolen 
trust property which trustee had 
pledged to bank, for sale of property’ 
by a referee, for application of pro- 
ceeds to trustee's notes, and for a de- 
ficiency judgment against trustee, Ties 
was not such an identity of interest be- | 
tween substituted trustee and _ benefici- 
aries that the default judgment was 
“reg judicata’ of their. rights as 
against bank and substituted trustee 
for mismanagement, misapplication, 
and negligence.—DuPort vy. First Nat. 
Bank of Glens Falls, 29 N.Y.S.2d 729, 
262 App.Div. 267. 
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U.S.I11. In federal courts members 
of a class not present and not parties 
to the litigation may be bound by the 
judgment where they are in fact ade- 
quately represented by parties who are 
present, where they actually partici- 
pate in the conduct of the litigation in 


y ‘ es 


§ 1425 


which members of the class are present 
as parties, where the interest of the 
members of the class, some of whom 
are present as parties, is joint, or 
where for any other reason the rela- 
tionship between the parties present 
-and those who are absent is such as 
is legally to entitle the former _to stand 
in judgment for the latter.—Hansberry 
v. Lee, 61 S.Ct. 115, reverging Lee v. 
Hansberry, 24 N.E.2d 37, 372 Ill. 369, 
certiorari granted Hansberry v. Lee, 60 
$.Ct. 889, 309 U.S. 652, 84 L.Ed. 1002. 
C.C.A.lowa. One who prosecutes or 
defends a suit in another’s name, to 
establish and protect his own right, or 
assists in prosecution or defense of 
~ an action in aid of.some interest of his 
own, and does this openly, to the 
knowledge of the opposing party, is as 
much bound by the judgment and as 
fully entitled to avail himself of it as 
an estoppel against an adversary, as 
if he had been a party to the record. 
—Phenix Finance Corporation v, lowa- 
Wisconsin Bridge Co., J15 F.2d 1. 
C.C.A.N.Y. A person not a party to 
an action, who takes over its defense, 
may take advantage of the judgment if 
he wins, and will be bound thereby if 
; he loses, exactly as though he were a 
'. party of record, if his defense has been 
open and avowed.—Minneapolis-Honey- 


well Regulator Co. v. Thermoco, Inc., 
; ue ¥.23 845, modifying 34 F.Supp. 
. 2 


_ _App.D.C. Where issues have been 
determined adversely to appellants in 
previous phases of the litigation in the 
lower court, and a special appeal was 

refused, those issues are not open to 
determination on later appeal, where, 
although technically not parties to liti- 
gation at the time of the application 
for the special appeal, appellants act- 
ed as attorneys and in effect later 

made themselves parties to the suit by 
filing claims in the pending proceeding. 
—Thomas vy. Peyser, 118 F.2d 369. 
wy § 1426 ( 
'Tex.Civ.App. Courts will look  be- 
yond the nominal parties, and treat all 
those whose interests are involved in 

\ the litigation and who conduct and con- 

trol the action or defense as “real par- 
ties,’”’ and hold them concluded by any 

judgment which may be _rendered.— 

Bragdon v. Wright, 142 8.W.2d 703, 

error dismissed. ; 
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Cal.App. A judgment is binding on 
the real parties in interest although 
. they are not nominal parties.—Bank of 
ie § America Nat. Trust & Savings Ass’n Vv, 
¢ eae Land & Livestock Co., 105 
Araneae. 2d 100 Te > 


judgment is res judicata in favor of 
the assignor of the judgment and the 
,other holds that it is binding against 
him, the same principle supports both 
decisions, namely, that the prior judg- 
ment is binding against the real par- 


ties in interest, irrespective of how 
the nominal parties appeared in the 
proceeding.—Bank of America Nat. 


Land & Livestock Co., 105 P.2d 607. 
N.Y¥.Sup. Generally, a person who in- 
vokes the jurisdiction of a court. will 
not be heard to repudiate the judgment 
which that court rendered in his favor. 
—Hunter y. Hunter, 24 N.Y.S.2d 76. 


§ 1429 
©.C.A.Jowa. Where holder of 90 per 
eent. of bridge company’s bonds re- 


quested trustees to foreclose, holder’s 
attorneys prosectted foreclosure suit, 
and holder was made party plaintiff 
and party defendunt to petition of in- 
tervention claiming invalidity of the 
bonds, and was active in defending the 
bonds, holder was concluded by decree 
denying foreclosure.—Phcenix Finance 
Corporation y. Iowa-Wiscousin Bridge 
Co., 115 F.2d 1. 

P Tex. An attorney who holds contin- 
gent interest in subject matter of liti- 
gation, conveyed to him by one or more 
of litigants as fee to represent them in 
such litigation, and who appears at 
trial of such litigation as attorney for 
such client or clients, and conducts 
trial, is bound by judgment entered 
just as effectively and just as complete- 
ly as he would have been bound had he 


Where one case holds that a prior’ 


- rust & Savings Ass’n vy. McLaughlin , 


' judgment 


y <s pe 


\ 


Pare 
Ae) 
} 


- JUDGMENTS” 


been actually named a party in such 
judgment.—Miller v. Dyess, 151 S.W.2d 


ye reversing Dyess v. Miller, 126 S.W.. 


2d 538. 


C.C.A.I11. To authorize application 
of rule of ‘regs judicata’ there must 
be identity of parties or privies——Mc- 
Veigh y. MeGurren, 117 F.2d 672. 

C.C.A.N.Y. Persons in privity with 
parties to an action must be content 
with such findings as are necessary to 
the disposition of the case between the 
parties and must prove in pais that 
they are entitled to make use of 
the judgment.—Minneapolis-Honeywell 
Regulator Co. v. Thermoco, Inc., 116 
F.2d.845, modifying 34 F.Supp. 403. 

C.C.A.Utah. A final judgment of 
court of competent jurisdiction on the 
merits concludes parties to litigation 
and their privies and bars new action 
on same cause before same or any oth- 
er tribunal, though judgment was er- 
roneous and court was mistaken as _ to 
facts, misconceived law, or disregarded 
pane policy.—Clegg v. U. S., 112 F.2d 
88 


C.C.A.W.Va. A determination by a 
court of competent jurisdiction of a 
right, question or fact distinctly put 
in issue as a ground for recovery is 
“res judicata” and cannot be disputed 
in a subsequent suit between the same 
parties or their privies, and even if the 
second suit is for a different cause of 
action, the right, question, or fact 
once so determined must, as between 
the same parties or their privies, be 
taken as conclusively established so 
long as the judgment in the first suit 
remains unmodified.—Park2r v. U. S., 
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a F.2d 330, affirming 29 F.Supp. 
D.C.Ky. In order to render a judg- 


ment “res judicata” of a subsequent ac- 
tion involving the same facts, there 
must be identity of parties or their 
privies.—Wise v. U. S., 38 F.Supp. 130. 

Those in privity to a party to litiga- 
tion are bound thereby as respects sub- 
sequent litigation involving same facts 
due to derivative rights of property, be- 
cause they have succeeded to some in- 
terest in the property subsequent to the 
commencement of the action, or be- 
eause of a contractual relationship.— 
Wise v. U. S., 38 F.Supp. 130. 


D.C.La. A party cannot be bound by 
a judgment in a case to which he is 
not party or privy.—Iberia Petroleum 
Corporation v. Acadian Production Cor- 
poration of Louisiana, 34 F.Supp. 995. 

Cal.App. In determining whether 
settling executor’s account 
objected to by heirs at law, which de- 


termined that decedent during her life- 


time had made a gift of bank deposit 
to executor, was res judicata on issue 
of the gift in subsequent proceeding 
brought by an heir at law as admin- 
istratrix with the will annexed, against 
bank’s ‘successor to recover amount of 
the deposit, on ground that it was 
wrongfully paid by bank to the ex- 
ecutor, the successor was in “privity” 
with the executor. Code Civ.Proec. § 
1908—Bernhard v, Bank of America 
ND. & SA, 114 P.2d 661. 

Generally in order for the doctrine 
of “res judicata’ to be available, each 
party to the action must have been 
bound by the prior determination, but 
an exception to such rule exists where 
liability of the defendant is altogether 
dependent on the culpability of one 
exonerated in a prior suit upon the 
same facts, when sued by the same 
plaintiff and in such case the unilateral 
character of the estoppel is justified 
by the injustice which would result 
in allowing a recovery against a de- 
fendant for conduct of another when 
that other has been exonerated in ‘a 
direct action. 
Bernhard v. Bank of America N. T. & 
8. A7 114" P.24) 6612 

If the immediate actor is free from 
responsibility because his act was law- 
ful, one in privity with him who took 
no direct part in the transaction cannot 
be held responsible for the act.—Bern- 
hard v. Bank of America N. T. & S. A,, 
114 P.2d 661. 

Where privies 


are identified with 


Code Civ.Proc. § 1908.—. 


‘eas 
Co TRE Ra Me 

: toy 4 Nay ; 
party in interest, they. are bound by 
judgment affecting an 
where the identity is found to exist, 


all alike are concluded. Code Civ.Proc. | 


§ 1908.—Bernhard v. Bank of America 
N. T. & S. A., 114 P.2d 661. 

Del.Super. A judgment rendered up- 
on the merits by a court of competent 
jurisdiction upon a matter within its 
jurisdiction is “res judicata” of the 
rights of the parties or their privies in 
other actions in the same or other tri- 
bunals of concurrent jurisdiction, as to 
any issue necessary to the first decision 
and actually litigated and determined 
in the former action.—Phenix Finance 
Corporation v. Iowa-Wisconsin Bridge 
Co., 14 A.2d 386. 3 

Ga.App. Where it was adjudicated in 
a former suit that plaintiff was es- 
topped from asserting any claim or 
title to a stock certificate, and that 
title thereto was in the defendant in 
that suit, plaintiff and all of his privies 
were forever barred, in absence of re- 
acquirement of certificate, from as- 
serting any claim of title thereto, and 
the defendant in that suit and all its 
privies were protected against any sub- 
sequent suit by plaintiff or any of his 
privies. Code, § 110-501.—Morris v. 
Georgia Power Co., 15 S.H.2d.730. 

A fact which has been directly tried 
and decided by a court of competent 
jurisdiction cannot be contested again 
between the same parties or their 
privies in the same court or any other 
eourt.—Morris y. Georgia Power Co., 
15 8$.H.2d 730. 

A judgment of a court of law or a 
decree in chancery is an “estoppel” to 
the parties thereto and their privies if 
it relates to the same subject matter 
and decides the question in issue.— 
Morris v. Georgia Power Co., 15 S.H.2d 
T3004 

IlL.App. Where settlor brought suit 
attacking a trust and beneficiary con- 
sented’ to decree approving contract 
which modified the trust by limiting 
beneficiary’s power of appointment 
and. beneficiary concealed ,from chan- 
cellor the fact that before consenting 
to the decree she had made will exer- 
cising the power of appointment in a 
manner. inconsistent with the con- 
tract, the beneficiary’s legatee stood 
in the shoes of the beneficiary and 
had no greater rights than the bene- 
ficiary.—Riggs v. Barrett, 32 N.B.2d 
382, 308 Ill.App. 549; Riggs yv. Bar- 
rett, 32 N.H.2d 392, 308 TllApp. 671. 

Ky. An agreed judgment is binding 
upon the parties to the action in which 
it was rendered and upon their privies 
and is not subject to coliateral at- 
tack.—Pierce vy. Huff, 148 S.W.2d 183. 
283 \Ky. 753; 


_ Ky. Application of doctrine of “res 
judicata”? requires that one sought to 
be estopped must have been an actual 
party to the litigation wherein. estop- 
ping judgment was rendered, or must 
have sustained a privy relationship to 
one of the actual parties thereto.— 
Sherwood v. Huber & Huber Motor 
fee Co., 151 S.W.2d 1007, 286 Ky. 

La.App. A judgment granting a pre- 
liminary injunction restraining pledgee 
of mortgage note from proceeding with 
sale of property until further orders 
of court was not binding on original 
owner of mortgage note, where owner 


was not a party to proceedings in 
which preliminary injunction was 
granted.—Carreras y. Hollister’s Heirs, 
197 So. 815. ® 


_ Mo.App. Ordinarily, a final judgment 
in personam binds only parties. and 
Bo) a ORE CHE rar & Trust 
o. v. Merchants Bank o ans i 
142 S.W.2d 94, BRog ta 
Mo.App. A judgment of a court 
which has jurisdiction of the parties 
and the subject matter is binding up- 
on all the parties to the cause, and 
their privies, and the judgment cannot 


be questioned by them in a collateral , 


precede for Taantce r any other ren- 
son.—Hocken ¥, state Ins. tealh 
S.W.2d 182. ee as 
Neb, A judgment on the merits con- 
stitutes an absolute bar to a subse- 
quent action founded on the same 


"of! 
such party and 


( 


MS Sos eae v. Somerville, 

N.Y.App.Div. Judgment for husband 
as administrator of his deceased wife’s 
estate in action for death of the wife 
allegedly resulting from negligence of 
driver of automobile which collided 
with automobile which was driven by 
the husband and in which the wife was 
an occupant, did not under “res judi- 
cata” doctrine bar subsequent action by 
the driver against the husband indi- 
vidually for damages resulting from 
the collision, since elements of “privity” 
and “mutuality”? in the two actions 
were lacking, and that which would be 
‘causative negligence of the driver as to 
the wife might not be causative negli- 
gence as to the husband. Decedent 
Estate Law, § 130.—Daly v. Terpening, 
26 N.Y.S.2d 160, 261 App.Div. 423, re- 
versing 26 N.Y.S.2d 157. 

N.Y.Sup. A judgment is not conclu- 
Sive in second action merely because 
same question might be at issue as was 
raised in former action, but it is es- 
sential that subsequent action be_ be- 
tween same parties or their ‘‘privies’’, 
who are persons acquiring an interest 
in the subject matter after the rendi- 
tion of the judgment.—First Nat. Bank 
of Fleischmanns vy. Creamery Package 
Mir Co. 21 NiY:S.2d 976) 


N.Y.Sur. Estoppel by judgment may 
‘be operative only between same parties 
or their privies.—In re Smith’s Will, 24 
N.Y.S.2d 233, 175 Mise. 545, opinion 
agbered to 24 N.Y.S.2d 704, 175 Mise. 

8 


“Privity”, when used in connection 
with estoppel of a judgment, denotes 
anutual or successive relationship to the 
same right of property.—In re Smith’s 
Will, 24 N.Y.S.2d 233, 175 Mise. 545, 
a as adhered to 24 N.Y.S.2d 704, 175 

ise. ; 

N.Y.City Ct. As a general rule, the 
doctrine of “res judicata’? can be in- 
-voked only as between the parties to 
the prior action or their privies and 
only where there is a mutuality of es- 
toppel by reason of the prior judgment. 
—Cortez vy. Klein, 24 N.Y.S.2d 67. 

Ohio. A final judgment or decree of 
a court of competent jurisdiction on 
the merits is a bar to any future ac- 
tion between the same parties or their 
privies on the same cause of action.— 
Conold yv. Stern, 35 N.H.2d 133, 138 
Ohio St. 352, affirming 36 N.E.2d 38, 
67 Ohio App. 134. ‘ 


Tex. It is the policy of the law to 
prevent needless litigation and expedite 
the administration of justice by pre- 
venting the retrial between the same 
parties or their privies of a cause of ac- 
tion, or an issue which has been finally 
‘disposed of.—Stanolind Oil & Gas Co. 
v. State, 145 S.W.2d 569, modifying 133 
S.W.2d 767, reversing 114 8.W.2d 699. 

Tex.Civ.App. In suit to set aside u 
judgment, where plaintiffs claimed un- 


der party to former suit, and defend-. 


rants were either parties or privies to 
parties in former suit, doctrine of “res 
judicata” precluded granting relief to 
plaintiffs unless their pleadings and 
proof were sufficient to warrant setting 
aside the judgment.—Ansley v. Moody, 
146 S.W.2d 2438, error refused. 


Wash. A judgment operates as res 
judicata equally as to parties thereto 
and their privies——Watkins v. Siler 
Logging Co., 116 P.2d 315. 

Where logs cut after expiration of 
timber contract were dumped into: riv- 
er in which they were boomed by boom 
company and placed in rafts of logging 
eompany which sold logs and remitted 
proceeds to boom company which in 
turn delivered money to logger, and 
Jandowner instituted action for conver- 
sion against boom company and log- 
ging company which contended that 
they acted under authority from logger 
and that title to logs was in him but 
asserted no title of their own, judg- 
ment to effect that logger had no inter- 


‘est in Kk 


was against 
company and boom company, since 
they were in ‘‘privity” with logger.— 
Warees v. Siler Logging Co., 116 P.2d 


One asserting or defending a right by 
virtue of another’s title to property is 
bound by a judicial determination on 
the merits, which is binding upon that 
other, to the effect that the person has 
no right, title, or interest in the prop- 
erty in question—Watkins vy. Siler 
Logging Co.7 116° P.2d 815. 

Where logger brought action against 
landowner and its trustee in bankrupt- 
cy and boom company for the value of 
logs sold to milling company and to 
quiet title to cut and standing timber 
on Jandowner’s land, and action was 
consolidated with an interpleader ac- 
tion brought by boom company against 
landowner and logger, and,it was ad- 
judged that logger had no interest in 
the logs sold and that they were the 


property of the landowner, judgment: 


was binding on all persons who sought 
to rely upon the logger’s title, whether 
for the purpose of asserting their own 
property interest therein, or in an at- 
tempt to justify their conduct relating 
to sale of logs for the logger.—Watkins 
v. Siler Logging Co., 116 P.2d. 315. _ 
_Where the fact of ownership, or 
right of possession has once been ju- 
dicially settled between two parties, 
judgment is a conclusive determination 
of their rights and all who claim by, 
through or under either of them.—Wat- 
Kins v. Siler Logging Co., 116 P.2d 

W.Va. A special plea to a declara- 
tion, setting up as a bar a former sub- 
sisting judgment on the merits between 
the same parties, or their privies, on the 
same cause of action, is good on demur- 
rer.—Carper, for Use and Benefit of 
Pheenix Assur. Co., Limited, of London, 
Ra POP. Ward & Co., 13 S.E.2d 


§ 1432 

Ga.App. ‘‘Privies’” are all persons 
who are represented by the parties and 
claim under them or all persons who 
are in privity with the parties, the term 
‘“nrivity’” denoting mutual or succes- 
sive relationship to the same rights of 
property, and all privies, whether in 
estate, in blood, or in law, are “es- 
topped” from litigating that which is 
conclusive upon him with whom they 


_are in privity.—Morris v. Georgia Pow- 


er Co., 15 S.H.2d 730. 


_ Mo.App. One who has_ recoyered 
judgment for injuries sustained as 
result of aera le accident against 
assured under automobile liability pol- 
icy must be made a party to suit in 
equity by insurer to have policy de- 
elared void from its inception ‘for. al- 
leged fraudulent. misrepresentation of 


assured in procurement thereof, in 
order to defeat her right to compel 
payment of judgment by insurer.— 


Me era vy. Allstate Ins. Co., 147 S.W. 


2d 
One who had recovered judgment 
for injuries sustained as result of 


aatomobile accident against assured 
under automobile liability policy was 
not a “privy” to a judgment subse- 
quently entered in a suit by insurer 
to have policy declared void from its 
inception for alleged fraudulent mis- 
representation of assured in procure- 
ment thereof, in which she was not 
made a party, and she did not make 
a “collateral attack’ on the judgment 
canceling policy by showing that she 
was not bound by judgment because 
she was neither a party to the suit 
nor “privy” to the judgment.—Hocken 
y. Allstate Ins. Co., 147 S.W.2d 182. 


One who had recovered judgment 
for injuries sustained as result of 
automobile accident against assured 


under automobile liability policy was 
under no duty to intervene in subse- 
quent equity suit by insurer to have 
policy declared void from its inception 
for alleged fraudulent misrepresenta- 
tion of assured in procurement there- 


8.H.2d 643. ‘ 
® 


s. Co., 147 S.W.2d 182, 

Mo.App. “Privies”, in’ such sense 
that they are bound by a judgment, : 
are those who acquire an interest in 
the subject matter after the rendition — 
of the judgment, and if their title or 
interest attached before such fact, 
they are not bound by the judgment 
unless made parties—Hocken y. All- 
state Ins. Co., 147.S8S.W.2d 182.) \- 

N.J.Ch. A “privy in estate’, who wi 
be bound by a judgment in a suit be- 
tween different parties, is one who de- 
rives his title to the property by pur- 
chase, one who takes by conveyance, 
but kinship by affinity or by consan- 
guinity does not create privity except — 
where it results in the descent of an 
estate from one to the other.—Riddle v._ 
Cella, 15 A.2d 59, 128 N.J.Hq. 4. ai 

W.Va. In action by insured, for ° 
and benefit of insurer, against seller. 
furnace to recover damages for destr 
tion of insured’s home by fire allege 
caused by seller’s eareless installat 


n- 
sured against ‘seller for damages: aris-| 
ing out of the identical fire was goo 
on demurrer.—Carper, for Use and Be 
efit of Phoenix Assur. Co., Limited, 
London, v. Montgomery Ward & Co., 1 


x 
Cathe 


ae 


490(2).—Ohio | 
Oil Go. v. West, 145 8.W.2d 1035, 28 


Ky. 796. 
§ 1436 

N.C. Where no objection was ah, 
to trial court’s findings of fact and the 
findings established that all matters Was 
leged in complaint for restraining sale — 
of land under execution had been fully — 
adjudicated in action by owner of r ae : 
mainder against prior administrato: 
and prior sheriff, that it was sought ; 
relitigate the same subject matter, and 
that life tenants as additional parties — 
plaintiff were in privity with owner of 
remainder not only in estate but by 
agreement, action was properly dis- — 
missed on ground that decision in for- aN ; 
mer action was “res judicata.”—Keel vy. 
Peoples Bank & Trust Co., 13 S.B.2d_ 
ADS 372 TOWN- Ce 259% ; hae 
Wash. Where plaintiffs claimed wa- 
ter rights by virtue of contract whic : 
was considered in proceeding to ad- 
judicate waters of Walla Walla rive 
and its tributaries, in which proceeding 
plaintiffs’ predecessors in title were 
served by publication, and were award- | 
ed no right to water, in suit to enjoi 
defendants who were awarded water — 
rights from interfering with claimed 
right to water under the contract 
judgment in water adjudication suit 
was “res judicata.’ Rem.Rev.Stat. §§ 
peel sera noe en v. Short; L062 am 
a%20. ‘ai 


§ 1437 i 

Ky. Where trustor sought to create 
spendthrift trust and thereafter convey- 
ances creating trust were declared void, 
in suit by creditor of trustor to sub- 
ject trust land to sale under his judg-. 
ment, in which trustor and trustee 
were named as party defendants, but~ 
no one was appointed to represent un- | 
born children of trustor who might be-- 
come remaindermen, judgment was not 
conclusive against unborn children of 
trustor who might become remainder- 
men on ground, of virtual representa- © 
tion. Ky.St. § 2355.—Lane v. Taylor, = 
152°S:W.2d 271, 287 Ky. 116.¢ . ae 

§ 1438 } . 

D.C.Ky. A grantor of real estate is. 
not in “privity” with his grantee so 
as to render litigation by the grantee 
involving the real estate to which the © 
grantor was not a party “res judicata” 
of a later action by the grantor involy- 
ing injury to the realty while grantor 
was still the owner thereof.—Wise v. 
U. S., 38 F.Supp. : 

Landowner’s suit against United: 


h 


B §438 . Mk 


a 'States for damages resulting from es- 
4 tablishment, construction, and_mainte- 
4 nance of military post of Fort Knox on 
bs contiguous land. was not barred under 
; doctrine of ‘regs judicata” by prior 
ie judgment awarding damages for like 
4 injury to the same land to landowner’s 
; grantee, who did not become owner of 
the land until some time after estab-' 
lishment of the post and infliction of 
the injury upon the land, where land- 
owner took no part in grantee’s action 
and had no financial interest in_ the 
result thereof. Act March 29, 1939, 53 
» . Stat. 1442.—Wise v. U. S., 38 F.Supp. 
ory 130: 
ae) Tex.Civ.App. A final judgment ad- 
EN judicating in favor of plaintiff the true 
i boundary line between plaintiff’s and 
___ defendant’s lands was “‘res judicata” to 
a subsequent suit in trespass to try ti- 
tle instituted by defendant in former 
_ suit against remote grantee of plaintiff, 
in which the question of location of 
_ the true boundary line was sought to 
be relitigated—Long v. Chapman, 151 
S.W.2d 879. 
bY Sa § 1441 


_—s«»*Pex.Civ.App. Where mortgagee was 
not a party to action of trespass to try 
ioe title against mortgagor, and mortga- 
- gee’s deed of trust was on record when 
action was instituted, mortgagee was 
- not bound by judgment entered in fa- 
vor of plaintiffs in action of trespass 
to try title for possession of one of lots 
 “eovered. by deed of trust.—O’Fiel v. 
First Nat. Bank of Beaumont, 152 S.W. 
2d 475, error dismissed, judgment cor- 
— rect. ; 
© § 1442 { : 
; C.C.A.N.Y. Where plaintiff's claim 
was owned by plaintiff's assignor at 
time suit was brought by plaintiff's as- 
signor against defendant on claims 
dabstantially identical with claim as- 


q signed to plaintiff, judgment rendered 
against validity of claims sued on by 
plaintiff's assignor was available as an 
‘estoppel by judgment” to defendant 
suit by plaintiff on the_ assigned 
— elaim.—Tillman vy. National City Bank 
of New York, 118 F.2d 631. : 
ss Cai.App. A judgment, in action by 
second assignee of beneficiary’s interest 
in trust against trustee and buyer at 
-__ trustee’s sale pursuant to first assign- 


| titled to any relief because neither 

trustee nor its agents had made any 
_ fraudulent representations and trustee 
had informed second assignee of first 
assignment at time of second assign- 
ment was “res judicata’ in subsequent 
action against trustee by a holder of a 
beneficial interest assigned by second 
- assignee.—Papineau v. Security-First 

aa Bank of Los Angeles, 114 P.2d 


‘Fla. An order dismissing for failure 
to prosecute a foreclosure suit brought 
by assignee of notes and mortgage, to 

which original mortgagee was not a 
party, did not preclude foreclosure suit 
by original mortgagee after notes and 
mortgage were reassigned to original 
mortgagee. Acts 1929, Ex.Sess., c 
14554.—Case v. Smith, 200 So. 917. 


i § 1444 

Ga. A decision affirming a judgment 
sustaining a demurrer and dismissing a 
_wife’s petition for injuries sustained in 
defendant’s store on ground that wife’s 
‘injuries were due to her own negligence 
was controlling in husband’s suit to re- 
cover special and general damages for 
loss of wife’s services based on the 
same transaction, notwithstanding vari- 
ation in allegations of negligence as ap- 
plied to the cause as amended, and a 
demurrer to husband’s petition was 
properly sustained.—_Stephens v. Snyder, 
14 S.B.2d 687, 

Okl. When husband and wife are liy- 
ing upon property title to which is 
claimed by husband and both have 
homestead claim thereon, action by 
third party against husband alone to 
establish interest in land adverse to 
homestead claim is erroneous for lack 
of proper parties, wife being an_ indis- 
pensable party, and any judgment 
thereon against husband alone does not 
conclude the wife.—Mercer vy. McKeel, 
108 P.2d 138. 


ment that second assignee was not en-’ 


TEE iy a a ee ae ee eee 
e ie aye ea 


‘ 


\ § 1445 Ue Oe. 
N.Y.Dom.Rel.Ct. An adjudication 


dismissing a petition against respond- 


ent to compel respondent to contribute 
to petitioner’s support on ground that 
petitioner failed to sustain burden of 
proving that she was respondent’s wife 
would not be determinative against pe- 
titioner’s and respondent’s children in 
any subsequent controversy involving 
question of their legitimacy.—Castellani 
v. Castellani,» 28 “N.Y:S.2d'°> 879, 176 
Misest76Sea 
§ 1447 


C.C.A.Il. A judgment against a 
principal is not binding or conclusive 


on an agent who is not a party to the_ 


action.—McVeigh v. McGurren, 117 F. 
2a 672. 

N.Y. An apparent exception to the 
rule of mutuality embodied in the prin- 
ciple of “res’ judicata” exists where 
liability for fault of an agent or serv- 
ant, or indemnitee, is asserted against 
a principal, master, or indemnitor, and 
in such case, where there has been a 
prior judgment in favor of the agent, 
servant, or indemnitee rendered in an 
action brought against him by the 
same plaintiff, the judgment destroys 
the basis of liability asserted against 
the principal, master, or indemnitor 
and constitutes a complete defense to 
the action thereafter brought against 
him.—Hlder vy. New York & Pennsyl- 
vania Motor Express, 31 N.B.2d 188, 
284 N.Y. 350, affirming 19 N.Y.S.2d 
553, 259 App.Div. 380. 
© N.Y.App.Div. In action against 
owner of automobile and operator who 
was driving automobile with owner’s 
permission and as owner’s agent at 
time of accident, an admission of lia- 
bility on part of operator implicit in 
operator’s default’ in appearance and 
pleading was not binding on owner.— 
Dunnet v. Levy, 25 N.Y.S.2d 558, 261 
App.Div. 295. 

N.Y.App.Div. An apparent exception 
to the rule of mutuality embodied in 
the principle of ‘‘res judicata’ exists 
where liability for fault of an agent or 
servant or indemnitee is asserted 
against the principal, master or indem- 
nitor, and in such case where there has 
been a prior judgment in favor of the 
agent, servant or indemnitee rendered 
in an action brought against him by the 
same plaintiff, the judgment destroys 
the basis of liability asserted against 
the principal, master or indemnitor and 
constitutes a complete defense to the 
action thereafter brought against him. 
—Daly v. Terpening, 26 N.Y.S:2d 160, 
ao App.Div. 423, reversing 26 N.Y:S.2d 


Vi. Generally, no person can claim 
the benefit of a judgment as an ‘“eg- 
toppel” unless he would have .been 
prejudiced by a contrary decision, 
but, where the relations between the 
two parties are analogous to that of 
principal and agent, the rule is that 
a judgment in favor of either, in an 
action brought by a third person, ren- 
dered on a ground equally applicable 
to both, should be accepted as conclu- 
sive against the third nerson’s right 
of action against the other.—Jones y. 
Valisi, 18 A.2d 179. 


§ 1448 

Il.App. Where creditor obtained 
judgment against a corporation which 
acted as agent for others and execu- 
tion had been returned unsatisfied, 
creditors’ suit could be maintained 
against principals on ground they were 
obliged to indemnify their agent 
against loss but principals were not 
bound by judgment against agent 
where it was not alleged that they 
knew of the suit brought against it. 
Smith-Hurd Stats. c. 22, § 49.—Abrams 
v. Harry A. Roth & Co., 34 N.E.2d 725, 
810 Ill.App. 490. 

N.J.Ch. An earlier judgment in fa- 
vor of agent is “res judicata” of the 
same matter in a subsequent suit 
against the principal.—Solimine v. Hol- 
lander, 16 A.2d 203, 128 N.J.Eq. 228. 

; § 1450 

Ky. A judgment obtained by injured 
taxicab passenger, in action against cab 
company and driver of truck with 
which cab collided, was not “res judi- 


\ JUDGMENTS 


driver.—Sherwood _ v. 
Huber & Huber Motor, Exp. Co., 151 S. 
W.2d 1007, 286 Ky. 775. 

N.Y. An apparent exception to the 


action against 


rule of mutuality embodied in _ the 
principle of “res judicata” exists where 
liability, for fault of an agent or serv- 


‘ant, or indemnitee, is asserted against 


a principal, master, or indemnitor, and 
in such case, where there has been a 
prior judgment in favor of the agent, 
servant, or indemnitee rendered in an 
action brought against him by the 
same plaintiff, the judgment destroys 
the basis of: liability asserted against 
the principal, master, or indemnitor 
and constitutes a complete defense to 
the action thereafter brought against 
him.—Elder v. New York & Pennsyl- 
vania Motor Express, 31 N.E.2d_ 188, 
284 N.Y. . 350, affirming 19 N.Y.S.2d 
553, 259 App.Div. 380. i , 

N.Y.App.Diy. An apparent exception 
to the rule of mutuality embodied in 
the principle of ‘res judicata’ exists 
where liability for fault of an agent or 
servant or indemnitee is. 
against the principal, master or indem- 
nitor, and in such case where there 
has been a prior judgment in favor 
of the agent, servant or indemnitee 
rendered in an action brought against 
him by the same plaintiff, the judgment 
destroys the basis of liability asserted 
against the ‘principal, master or indem- 
nitor and constitutes a complete defense 
to the action thereafter brought against 
him.—Daly v: Terpening, 26 N.Y.S.2d 
160, 261 App.Div. 428, reversing 26 
NOViS 2d. tov: 

N.Y.Sup. Where administrators re- 
covered judgment against owner of mo- 
tor vehicle for negligently causing 
deaths of decedents, and thereafter 
sought recovery from owner’s employer 
under the doctrine of respondeat su- 
perior, the limit of employer’s liability 
was fixed by the judgment against 
owner, and defense pleading a limita- 
tion of liability as fixed by the prior 
judgment was available. Debtor and 
Creditor Law, § 232; Const. art. 1, § 
11.—All v. Delaware & H. R. Corpora- 
tion, 29 N.Y.S.2d 439, 176 Mise. 977. 

Vt. If an action against a master 
for injuries resulting from the act of 
a servant goes .against the master, 
the servant is not concluded - thereby 
in an action against him by the mas- 
ter for reimbursement, since there 
was’ no privity between them.—Jones 
v. Valisi,.18 A.2d 179: 

A judgment, in action by occupant 
of automobile which collided with a 
truck, denying recovery from the own- 
er of the truck, barred an action 
against the driver of the truck, 
though rules of evidence in the two 
actions would be different in that the 
driver’s admissions of 
though inadmissible against the own- 
er of the truck would be admissible 
in action against the driver, since 
such rules relate to procedure only, 
and are not of a substantive nature.— 
Jones v. Valisi, 18 A.2d 179. 

§ 1453 , 
Ga. One indorsing paper, including 
note on which fi. fa. was based to 
bank, which ,was ;plaintiff in fi. fa. 
and held papers as collateral, and tes- 
tifying in trial of case that he paid 
such costs and fees ‘as were paid 
therein, held bound by judgment ren- 
dered: therein in his subsequent suit 
against claimant in previous case.— 
Peebles v. Henderson, 13 S.B.2d 345, 
191 Ga.. 613: 

§ 1457 


Iil.App. In suit by assignee of judg- 
ment creditor to enforce bank stock- 
holder’s constitutional and statutory, 
liability’ where relationship between 
judgment creditor and bank had been 
settled by judgment of the superior 
court and all defenses urged against 


asserted ° 


negligence - 


‘ 


lege ith-Hurd Stats. 
aU, Smith-Hurd Stats.Const. 
11, § 6.—BHagle Indemnity Co. y. 
ker, 33 N.H.2d 154, 309 Ill.App. 406. 
La.App. A judgment in proceeding 
involving dominion, possession, owner- 
ship and control of property, brought 
by members of incorporated church, 
was not “res judicata” in subsequent 
 petitory action against church’ in its 
corporate capacity, since church was 
not a party to first proceeding.—Harris 
ent Zion Baptist Church, 198 So. 
NJ.Ch. In minority stockholders’ 
- suit against officers and directors of 
Delaware corporation for accounting 
for breach of fiduciary obuerrion by 
buying for themselves a New York cor- 
poration and selling it to Delaware 
x corporation at great profit to them- 
selves, decree in prior action against 
4 directors directing: payment of premium 
constituting the alleged profit was ‘“‘res 
judicata” of fairness of transaction, 
notwithstanding that minority stock- 
holders were not parties to prior ac- 
_ tion, where Delaware corporation was 
party to action, in view of rule that 
stockholders are bound, in_ absence 
of fraud, by decision of litigation 
which company sues or defends.—Soli- 
mine v. Hollander, 16 A.2d 203, 128 N. 
4 JQ. 228. = 
_In absence of fraud, stockholders are 
bound by decision of litigation -in 
_ which company sues or defends.—Soli- 


. 


mine y. Hollander, 16 A.2d 203, 128 N. 


J.Eq. 228. 

; _ Officers and directors of corporation 
' are so far in privity with corporation 
4 that, when charged on a _ corporate 

transaction previously approved in a 
suit to which the company itself was a 
‘party, officers and directors may jus- 
tify under such esrlier judicial approv- 
al, and are entitled to defense of “res 
judicata”’.--Solimine y. Hollander, 16 
A.2d 203, 128 N.J.Hq. 228. i , 

; N.Y.Sup. <A decree in a suit against 
corporation for the purpose of ascer- 

c taining its insolvency, compelling its 
‘¥ liquidation and collecting money due 
- from stockholders, binds a stockhold- 
er by virtue of his subscription to the 
aa stock, even if he is not a party.—Paul- 
‘ sen v. Morfa, 22 N.Y.S.2d 948. 
© § 1458 
(] C.C.A.8., A privity exists between of- 
5 ficers of the same government so that a 
judgment in a suit between a party and 
a representative of the United States 
is “res judicata’ in relitigation of the 
same issue between that party and an- 
other officer of the government.— 
7 George H. Lee Co. v. Federal Trade 
a Commission, 113 F.2d 583. 

Where a suit binds the United States 
it binds its subordinate  officials.— 
George H. Lee Co, v. Federal Trade 
Commission, 113 F.2d 583. 

Where government brought libel for 
-eondemnation of a quantity of product 
: sold as remedy for worms in poultry, 
on ground that product was misbrand- 
ed and that representations by manu- 
facturer on labels and circulars were 
false, judgment for the manufacturer 


ia was “res judicata’ on issue of falsity 
: of the representations which were in is- 
"h sue in the libel, and was not subject to 


collateral attack in proceeding by Fed- 
eral Trade Commission charging manu- 
facturer with use of unfair methods 
of competition in interstate commerce 
by soliciting sale of its product 
through deceptive, misleading, and 
false statements. Federal Trade Com- 
~ mission Act, 15 U.S.C.A. §§ 41-58; Food 
and Drugs Act § 8, par. 3, as amend- 
* ed, 21 U.S.C.A. §'10, par. 3.—George H. 
; Lee Co. v. Federal Trade Commission, 
113. 2d 583. ; 
Ala. A default judgment of ouster in 
quo warranto proceedings on relation 
of an individual, who gave security for 
costs, against respondents claiming to 
hold ‘offices as members of the Talla- 
poosa county purchasing committee was 
“reg judicata” of the right of plaintiff, 
who was not a party to proceedings, to 
A maictain subsequent action against 


7 


G 


a member of t 
ere informati 


Loc.Acts 1935, p.. 123.— 
ces v. Tallapoosa County, 3 So.2d 


Tex.Civ.App. Generally, when state 
enters the courts as a litigant, it casts 
off its robe as a sovereign, comes as 
would an individual litigant, and is 
bound by judgment rendered as would 
an individual litigant.—Railroad Com- 
mission v. Arkansas Fuel Oil Co., 148 
S.W.2d 895, error refused. 
§ 1460 

| Wash. Generally, a judgment for or 
against the state or an officer or agency 
thereof in matters as to which such 
officer or agency is entitled to represent 
the state in litigation is conclusive for 
or against the state—State v. Pacific 
eons & Telegraph Co., 113 P.2d 


Whether a judgment in a prior action 
brought against officers of the state is 

res judicata” as against the state in 
a second action involving the same 
subject matter depends on whether the 
officers have authority to represent the 
interests of the state in the prior ac- 
tion.—State v. Pacific Telephone ‘& Tele- 
graph Co., 113 P.2d 542. 

A judgment in an action to enjoin 
collection of use taxes by tax com- 
missloners upon whom statute imposed 
duty to represent the state in the col- 
lection of use tax was “reg judicata” in 


subsequent ‘action by the state in its. 


own name to collect the use tax. Laws 
1935, c. 180, §§ 202, 208—State v. Pa- 
cific Telephone & Telegraph Co., 113 P. 


2d 542. 
§ 1461 

IiL.App. A mandamus judgment 
compelling park commissioners to re- 
instate assistant superintendent of 
parks and to pay back salary, which 
judgment was accepted by commis- 
sioners after contempt proceedings by 
restoring the assistant superintendent 


to’ his position, was “‘res judicata” and . 


binding on the Chicago 

trict as commissioners’ successor. 

Smith-Hurd Stats. c. 105, §§ 333.1, 

333.12, 333.13, 333.29, 333.36.—People 

ex rel, Barclay v. West Chicago Park 

Com’rs, 32 N.E.2d 323, 308 Ill.App. 622. 
ab 


§ 1463 

C.C.A.N.Y. Under New York law, one 
derivatively liable may plead in defense 
a judgment for the one primarily liable 
in a previous action by the same plain- 
tiff to which one was not a party, but 
may not make such judgment the basis 
of a claim or counterclaim.—Kearns 
Coal Corporation v, U. S. Fidelity & 
Guaranty Co., 118 F.2d 33. 

N.Y. An apparent exception to the 
rule of mutuality embodied in the 
principle of ‘‘res judicata” exists where 
liability for fault of an agent or serv- 
ant, or indemnitee, is asserted against 
a principal, master, or indemnitor, and 
in such ease, where there has been 
a prior judgment in favor of the agent, 
servant, or indemnitee rendered in an 
action brought against him by the. 
same plaintiff, the judgment destroys 
the basis of liability asserted against 
the principal, master, or indemnitor 
and constitutes a complete defense to 
the action thereafter brought against 
him.—Hlder v. New York & Pennsyl- 
vania Motor Express, 31 N.H.2d 188), 
OSA N.Y. 350; afiirming 19) NAYS 24 
553, 259 App.Div. 380 

§ 1464 

Ga.App. A party vouched into court 
by another party to pending suits, but 
not appearing and filing pleadings set- 
ting up defenses available to vouchee, 
cannot be heard to contest justice of 
voucher’s claim.in voucher’s subsequent 
suit against vouchee for amount of 
judgments against voucher in such 
suits—Acme Hast Freight v. Southern 
Ry. Co., 16 S8.H.2d 62. 

A judgment obtained against party 
vouching another party into court is 
conclusive against vouchee as to judg- 
ment creditor’s right to recover amount 


Park Dis- 


eight 
Southern Ry. ie 16 S.H.2d 62. 
eo ee 

‘Neb. Where jury, in action again i 
father and son on note, found that soi 
‘alone was liable on the note, and Su 
preme Court held on appeal that it 
bound by the verdict, plaintiff was p 
eluded by the doctrine of “res judicata” 
from having the action revived agains 
the father in the name of his execu 
and heirs.—Blum y. Truelsen, 297 N. 
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Neb. Where jury, in action agai 
father and son on note, found that s 
alone was liable on the note, and 
preme Court held on appeal that it was 
bound by the verdict, plaintiff was pr 
cluded by the doctrine of “res judicata’ 
from having the action revived again 
the father in the name of his executo 
ane heirs.—Blum v, Truelsen, 297 


; ; iF 

N.Y.Dom.Rel.Ct. Where alleg 
legitimate adult son was of suffi 
ability to contribute toward the pul 
charge maintenance of his mother, 
son resisted in toto the mother’s el: 
for support from son, and m 
proceeding against son was carr ed to 
an adjudication, dismissal of mother 
petition against son on ground th 
only Jawful offspring were emb 
within Domestic Relations Court 


issue whether son’s parents were ¢ 
married ever came up for déterm 
tion in future litigation between 
mother, or her legal representativ 
and the son. Laws 1933, c. 482, §§ | 
subd. 3, and 101, subd. 4, as amende 
by Laws 1937, c. 726.—Castellani ~ 
ea to 28 N.Y.S.2d 879, 176 Mise. 
763. : mate 
§ 1478 ie 
Cal.App. Generally, parties 
judgment are not bound by i be 
tween themselves, unless they were ad. 
versary parties in the original or prior 


proceedings.—Berylwood Iny. Co. v.' — 
Graham, 111 P.2d 467. hae 
During trial of aetion against a 
merous defendants to obtain joint and ~ 
several judgments, the interests | ofan 
particular defendants were not ‘‘ad- 


verse” so as to make judgment bind- 
ing as between such defendants, bu 
upon modification of the judgment © 
as to exonerate one defendant fr 
all liability, the interests of all defend- 
ants became ‘‘adverse”’ to that of ex- 
onerated defendant, and upon substi- — 
tution and assignment of the judgme 
to another defendant, its interest b 
came ‘‘adverse’’ to all other defendant 
and hence such judgment would be con-) 
elusive as between such parties.—Beryl- — 
wood Inv. Co. v. Graham, 111 P.2d 


467. 
§ 1479 4 
C.C.A.N.Y. Where shippers brough 
libel against two carriers engaged in 
a joint enterprise, for cargo damage © 
resulting from negligence of crew 0 
lighter engaged in transferring cargo 
from vessel of one carrier. to vessel of 
second carrier, and shippers did not | 
amend libel after first carrier’s excep- — 
tions thereto had been sustained, but 
allowed final judgment to go against — 
them, and shippers thereafter pro- — 
ceeded to trial against second carrier, | 
and at the trial missing facts were 
proved, and a cause of action made out, 
and pleadings were amended to con- 
form to proof, ruling exonerating first 
earrier was not “res judicata’ of libel 
against second carrier. Rules of Civil 
Procedure for District Courts, rule 15 ~ 
(b),' 28 U.S.C.A. following section 723¢c. ~ 
—Fyfe v. Pan-Atlantic S. S. Corpora- 
tion, 114 F.2d 72, Ae 
One of two carriers engaged in joint. — 
enterprise was not relieved from lia- 
bility to shippers for cargo damage, 
beeause of the fact that shippers did 
not amend their libel after exceptions 
of the other carrier to the libel had 
been sustained, and allowed final judg- - 
ment to go against them in favor of the 
other carrier.—Fyfe v. Pan-Atlantie §, - 
S. Corporation, 114 F.2d 72, 


‘ 


§ 1480. 


§ 1480 
U.S.11. . One is not bound by a judg- 
“*ment in personam in a litigation in 
which he is not designated as a party 
or to which he has not been made a 
party by service of rocess.—Hansber- 
ry v. Lee, 61 S.Ct. 115, reversing Lee 
v. Hansberry, 24 N.E.2d 387, 372 Il. 
369, certiorari ranted Hansberry Vv. 
Lee, 60 S.Ct. 889, 309 U.S. 652, 84 L. 
' Ed. 1002. ; 

©.C.A.4.. The principle of “res judi- 

- eata” could not be invoked where the 
parties before the court were not the 
same as those who were involved in 


a) 
. 
, 


~ prior case.—Britt v. Commissioner of 
+ Internal Revenue, 114 F.2d 10. 
-'' (¢.C.A.Minn, Under Minnesota law, 


. judgments are not evidence against per- 
'.. sons who are not parties to the actions 
» producing them or their privies, and 
. they are therefore not admissible to 
_- establish the facts on which they are 
based.—S. T. McKnight Co. v. Central 
aie Bank & Trust Co., 120 F.2d 


' ©.C.A.Va. In action for patent in- 
_fringement, refusal to admit in- evi- 
-. dence the record of the Circuit Court 
of Appeals. in prior patent infringe- 
ment action between plaintiff and a 
third party was not an abuse of dis- 
a -eretion where third party was not a 
i rhe party to imstant action.—Fretweil -v. 
- Peoples Service Drug Stores, 118 F.2d 
Ala. Where wife of vendee did not 
join in contract to reconvey land in 
event of default in payment of pur- 
_ chase money, wife’s right to protect 
homestead and dower right in land by 
redemption upon vendee’s failure and 
refusal. to pay purchase money, was 
not affected by decree for ‘specific 
- performance of contract in suit against 
vendee to which wife was not made a 
\ -party.—Coon vy. Henderson, 199 So. 
704, 240 Ala. 492. 
Cal. A judgment in a prior action 
was not a bar to plaintiff's claim to in- 
_ terest in property under resulting trust 
where plaintiff was not a party to pri- 
- or action and therefore was not bound 
by judgment.—Watson vy. Poore, 115 P. 
tty 2d 478, prior opinion 106 P.2d 235. 
_ Fla. Prior decree dismissing bill 
brought by plaintiffs in present suit 
against vendee to foreclose contract 
for purchase of realty, and to have 
declared that all moneys paid under 
contract should be forfeited, was not 
“res judicata’ as to present suit. to 
-eancel same contract brought against 
- one who claimed interest under con- 


tract by virtue of having furnished 
vendee money paid under | contract 
with knowledge of vendor, where it 


was not alleged that person who fur- 
-nished money to vendee was a party 
to prior suit.—Rosenthal vy. Largo 
_ Land Co., 200 So. 233. 

de : Il.App. Where — settlor 
beneficiary entered into eontract 
whereby beneficiary agreed to _ be- 
queath $75,000 out of $250,000 trust 
fund to adopted son and remainder 
to beneficiary’s daughter, and _ there- 
‘after the settlor, beneficiary and the 
- beneficiary’s) daughter but not’ the 
adopted son consented to decree pro- 
viding for reduction of the trust to 
i approximately $171,975, the consent 
decree required the beneficiary to be- 
te. queath to the adopted son $75,000 


and trust 


-,. and remainder ‘to the _beneficiary’s 
jee daughter, and decree’ ordering © an 
* abatement as between the adopted son 


and the beneficiary’s daughter was er- 
roneous.—Riggs v. Barrett, 32 N.H.2d 
382, 308 Ill.App. 549; Riggs v. Bar- 
* rett, 32 N.E.2d 392, 308 Ill.App. 671. 


a SA Kan. Matters decided by the Su- 
> preme Court with respect to the effect 


ce A of a provision of a will devising realty 
} R to an executor with instruction to sell 
be the realty and divide the proceeds 
mee ay among testatrix’ children were not 


“res judicata’ in a subsequent appeal 
aehhe from a judgment in another action for 
‘ao specific enforcement of a contract for 
; the sale of realty devised to executor 
with directions to convert realty into 
cash and divide proceeds into shares 
for testatrix’ children, where the ac- 
tions did not involve the same parties, 


fense 


LORWYN REC) Oe a 
JUDGMENTS — 
but the matters decided in the prior 
case were of consequence in determin- 
ing the sufficiency of title in the subse- 
quent action.—Barrett v. MeMannis, 110 
P.2d 774, 153 Kan. 420. t 

La.App. A judgment of nonsuit in 
suit in which question of title was at 
issue, was not “res judicata’? in sub- 
sequent petitory action by benevolent 
association against incorporated church, 
where judgment was rendered before 
church was incorporated, and it was 
held in prior suit that parties who pre- 
sumed to act for association in first suit 
were not authorized to do so.—Harris v. 
Mount Zion Baptist Church, 198 So. 
780. 

Minn. Unless one is a party to the 
cause and as such is possessed of the 
right to have a voice in the proceed- 
ings, to examine and cross-examine wit- 
nesses, and to appeal from a final order 
or judgment, he is not bound by the 
result of ‘such’ litigation, being a mere 
“stranger” theréto.—Midland Loan Fi- 
nance Co. v. Lorentz, 296 N.W. 911. 

Mo. A judgment setting aside as 
fraudulent a quitclaim deed, conveying 
land wherein grantor had only life 
estate to his daughter, in grantor’s 
judgment creditor’s equity suit against 
grantor, grantee and two other chil- 
dren of grantor, was not “res judicata” 
as to another child of grantor by his 
deceased wife, who owned land in fee 
simple, or her children by - previous 
husband in such children’s action to 
try, and determine title to.land, as they 
were not parties to equity suit. Mo.St. 
Ann. § 1520, p. 1682.—Rhodus y. Geat- 
ley, 147 S.W.2d 681. ; 

Mo. A judgment that testamentary 
trustees owned interest in property was 
not binding on heirs who were not 
made parties to the suit.—Cooper vy. 
Cook, 148 §.W.2d. 512. 

Mo.App. Persons not made parties to 
mechanic’s lien proceedings are not 
bound thereby. Mo.St.Ann. §§ 3165, 
3181,. pp. 4996, 5010.—Burgess v. Jop- 
lin Lumber, Co., 145 S.W.2d 1004. 


Mont. he fact that rights of woman 
and canal company in water of streain 


were separately adjudicated in separate 


suits, to each of which only one of 
them was party, and company’s right 
was established as of date earlier than 
that of woman cannot bind her, and 
her rights cannot be subordinated to 
those of company in summary proceed- 
ing for instructions to water commis- 
sioner as to distribution of water. Rey. 
Codes 1935, § 7150.—State ex rel. Mc- 
Knight vy. District Court of Fifth Ju- 
dicial Dist. in and for Beaverhead 
County, 111 P.2d 292. 


N.Y. Defense of res judicata was not 
available, where neither plaintiffs nor 
their predecessors in.interest were par- 
ties to prior action against defendants, 
and subject matter of such action dif- 
fered from that involved in instant 
ease.—Marcus vy. Village of Mamaro- 
neck, 28 N.W.2d 856, 283 N.Y. 325, re- 
Yorsing 16 N.Y.S.2d 626, 258 App.Div. 


N.Y.App.Div. An owner or operator 
of automobile involved in a collision is 
not bound by a prior adverse deter- 
mination of liability in an action to 
which he was not a party.—Bisnoff y. 
Herrmann, 23 N.Y.S.2d 719, 260 App. 
Div. 663. 

N.Y.Sup. Defense of “res judicata’ 
was. unavailing where person against 
whom defense was asserted was not a 
party to prior action upon which de- 
was predicated.—Watterson vy. 
Tremaine, 24 N.Y.S.2d 830. 

N.Y.Sup.. A plaintiff who was neither 
a party to prior action nor in privity 
with plaintiffs therein was not bound 
upon theory of “res judicata” by de- 
termination of prior action in favor of 
defendant.—Simmons v. Randazzo, 25 
N.Y.S.2d 270. 

N.Y.City Ct. In action against trolley 
company and truck owner by trolley 
car passenger for injuries sustained in 
collision between trolley car and truck, 
passenger was entitled to prove ‘that 
collision was due to the negligence of 
both defendants and upon such proof to 
hold both the trolley company and 
truck owner liable as “joint tort-feas- 


ing 


See < 4 Vr y Mf iy 
ors’’, regardless of judgm 


recovered by truck owner for. damag 


truck on theory that collision was due _ ‘ 


negligence. 


solely to trolley company’s 
i of New 


—Chiaradia v. Union Ry. Co. 
York City, 23 Nuys (2d. 008s) erea eee 
N.Y.City Ct. In passenger’s — action 
for injuries sustained in automobile col- 
lision, where there was no privity of © 
interest between passenger and owner- 
operator of automobile in which he was 
riding, judgment rendered in an earlier 
action involving same _ transaction 
against. same defendants and in favor of 
the owner-operator of the automobile 
in which passenger was riding was not 
“res judicata’? of issues of negligence 
and contributory negligence, since the - 
issue of passenger’s contributory negli-~ 
gence was not litigated in the earlier 
action.—Cortez vy. Klein, 24 N.Y.8.2d 67. 
Va. A landowner’s creditor who was. 
not a party to partition suit brought 
after landowner’s. death, and whose 
debt was not mentioned in such suit, 


‘was bound by nothing that was done 


in such suit. Code 1919, § 5281, as 


mended ewes v. Noell, 138 S.B.2d 


One is not bound by a judgment in 
personam in litigation in which he is 
not designated as a party, or to which 
he has not been made a party by serv- 
i Sh pr eees sa eee v. Noell, 13 S.E. 


§ 1481 
Cal. In action to impose construc- 
tive trust upon property in hands. of 
distributees of decedent’s estate be- 
cause of breach of decedent’s contract © 


to dispose of the property in certain. 


manner, judgment, whether favorable 
or unfavorable, is not binding on dis- 
tributees who are not made parties to 
the action and their property interests 
will not be affected.—Bank of Califor- | 
nia Nat. Ass’n y. Superior Court in and 
for City and County of San Francisco 
106 P.2d 879, prior opinion 100 P.2 
1110. » trey 
' App.D.C. Judgments upholding. the 
validity of disbarment orders as hay- 
been entered and reviewed by > 
courts with jurisdiction were not “res, 
judicata” of subsequent libel action, in- 
volving issue of the validity of the or- 
ders, by attorney against newspaper 
which was not a party to any of the 
prior proceedings, but the previous de- 
terminations were conclusive against 
the attorney unless court were to re- 
pudiate the repeated and consistent 
holdings that the orders were valid.— 
Fletcher v. Evening Star ewspaper 
Co., 114 F.2d 5828. x 
Fla. Where property owner was not 
a party to mandamus proceeding. to 
compel tax assessor to enter upon tax 
roll certain assessments against own- 
er’s property, owner could not be pre- 
cluded, by judgment in the proceed- 
ing, from exercising right to show that 
property was exempt from taxation 
under constitutional provision exempt- 
ing from taxation property held and 
used exclusively for’ religious, scien- 
tific, municipal, educational], literary. or 
charitable purposes. Const. art. 16. § 
16.—State ex rel, Burbridge v. St. John, 
197 So, 549, 143 Fla. 876, supplement- 
ing opinion 197 So. 131, 143 Pla. 544. 
Ky. Where purchase of Proverey: by 
infant and husband was financed by 
building and loan association and after 
reaching her majority infant repudiated 
transaction but husband who signed 
note and mortgage was not made a 
party to action, cancellation of note, 
mortgage, and assignment was good 
only as to infant.—National Savings & 
Building Ass’n vy. Hutchinson, 144 S. 


La. Where purchaser assumed pay- 
ment of mortgage as part of purchase. 
price and thereafter was judicially re-- 
lieved of his obligations by decree in 
suit in which mortgagees were not 
parties, mortgagees were.without right 
of action against the purchaser unless 
he by an extension agreement bound 
himself for payment of indebtedness.— 
Moriarey, v. Weiss, 198 So. 648, 196 La. 


Mass. Judgment in favor of claim- 
ant against city and satisfaction of 
judgment did not preclude recovery by 


W.2d 1029, 284 Ky. 408 
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Neb. Judgment against plaintiff in 
action against insurer, to: recover 
amount of plaintiff's judgment against 
one insured under automobile liability 
policy issued by insurer, was not “res 
judicata” of subsequent action by in- 
sured against the insurer on the policy. 
—Gulizia v. Royal Indemnity Co., 299 
N.W. 220. ; 

N.J.Ch. Where defendant in suit to 


judgment in ejectment in a suit which 
did not involve the realty described 
in the suit to quiet title, and complain- 
in suit to quiet title was not a 
party at the time judgment was ren- 
dered in ejectment suit, judgment was 
not “res judicata’ of. suit to quiet 
title—Girard Trust Co. v. McGeorge, 
15 A.2d 206, 128 N.J.Eq. 91; 

N.J.Sup. Where landlord distrained 
tenant’s machinery for rent and pur- 
chased it on sale, and judgment credi- 
tor of tenant obtained judgment of 


possession against ‘tenant in replevin 


action to which landlord was not party, 
judgment obtained by creditor did not 
affect landlord’s right to title and pos- 
session of the machinery.—Hyman v. 
Hild) 15 A2d..326, 125 NiJ., "265. ¢ 
' N.Y.App.Div. An operator of truck 
involved in collision was not bound by 
a prior adverse determination of liabil- 
ity in action to which he was not a 


party.—Purpora vy. Coney Island Dairy 


Products Corporation, 28 N.Y.S.2d 
1008. 262 App.Div. 908. 

Where, in consolidated actions for 
damages from collision by first truck 
owner against second truck owner and 
its driver and by second truck owner 
against first truck owner, jury found 
“both sides negligent’, judgment in 
such consolidated actions was not ‘res 
judicata’ on issue of driver’s. negli- 
gence in subsequent action against first 
truck owner for injuries sustained in 
collision.—Purpora v. Coney Island 
Dairy Products Corporation, 28 N.Y.S, 
2d 1008, 262 App.Div. 908. 

N.Y.Sup. In Public Service Commis- 
proceeding against telephone 
company to require company to sus- 
pend telephone service of hotels which 
refused to comply with tariffs filed pur- 
suant to commission’s order fixing rates 
that hotels might charge guests for tel- 
ephone service, and restrain company 
from furnishing service to such hotels, 
a judgment in the proceeding would 
not be binding upon hotels which were 
not parties to the proceeding. Public 
Service Law, § 103.—People ex_ rel. 
Publie Service Commission of New York 
(State Division, Department of Public 
Service) v. New York Telephone Co., 21 
N.Y.S.2d 405, 174 Misc. 517. 


N.Y¥.Sup. A judgment in conditional 
seller’s replevin action against default- 
ing conditional buyer, awarding pos- 
session of chattels to conditional seller, 
was not “res judicata’ as to chattel 
mortgagee suing conditional seller for 
conversion, where chattel mortgagee 
was not made a party to replevin ac- 
tion, and chattel mortgagee’s interest 
was acquired prior to rendition of judg- 
ment in replevin action.—First Nat. 
Bank of Fleischmanns, v. Creamery 
Package Mfg. Co., 21 N.Y.S.2d 976. 

Ohio... Where injured person recov- 
ered final judgment for injuries against 
motorist insured under an automobile 
liability policy, but failed to recover a 
judgment against the insurer in a sup- 
plemental action, 
that the policy was void because of 
motorist’s failure to co-operate with in- 
surer in defense of the action against 
the motorist as required by policy, such 
adjudication in favor of insurer was 
“res judicata,” in insurer’s favor in an- 


on the sole ground’ 


ih SOMIN ML Zighunl see 
352, affirming 36 N.E.2d 38, 
p. 134. F 


Ohio App. Where administrator re- 


covered a judgment against insured for 


death of intestate resulting from an 
automobile collision and on failure to 
pay the judgment administrator, pur- 
suant to code, filed a supplemental pe- 


tition against insured and insurer un- 


der automobile liability policy, and the 


issue of the existence of contract of 
insurance wag raised and determined in. 


favor of the insurer, judgment deter- 


‘mining that the policy did not exist, if 
pleaded, was ‘res judicata’ as to the 


issue of. the existence of the policy in 
an action thereafter brought by anoth- 


er Renee suse” in the same collision 
‘ : : OS® i agains , 
quiet title had previously obtained a @e ee . 


insured and the insurer. 
Gen.Code, § 9510-4——Conold v. Stern, 
36 N.E.2d 38, 67 Ohio App. 134, af: 
firmed 35 N.H.2d 133, 138 Ohio St. 352. 

Pa.. Report of auditor that charita- 
ble trust funds should be placed in 


trust company to be maintained in per- 


petuity, with income to be paid to 


trustees for support of poor of town- 
‘ship and for necessary repairs of tes- 


tator’s memorial home, did not ren- 
der ‘res judicata” the disposition of 
the charitable trust funds when testa- 
tor’s next of kin sought to obtain them 
on ground that trust had terminated 
for failure of the testator’s paramount 
purpose, particularly where testator’s 
next of kin had no notice, were not 
present, and were not represented by 


counsel at hearing before auditor,—In 


re Randall’s Estate, 19 A.2d 272, 341 
Pa. 501, 


Pa.Com.Pl. A judgment entered 
against a liability insurance company 
for the full amount of a policy issued 
by it, in an action brought against it 
by one injured in an automobile ac- 
cident who was a passenger in the car 
of the insured, and where the company 
unsuccessfully defended on the ground 
of a breach of policy provisions requir- 
ing codperation by the insured, is not 
res adjudicata in an action by the in- 
sured against the company for the 
amount of the judgment previously re- 
covered against him by the injured pas- 
senger beyond the amount of the policy 
already paid by defendant as garnishee, 
on the ground of its bad faith in re- 
fusing to undertake the defense, since 
neither the parties nor the legal issues 
are the same as in the first action.—Kp- 
Se vy. Hrie Indemnity Co., 39 D, & C, 


S.D. Judgment of court, in action 
wherein owner of homestead property 
freed the portion of the land located 
on the west side of a railroad right 
of way from the apparent lien of 
county for delinquent personal prop- 
erty taxes, was not “res judicata’ on 
question raised by judgment creditor 
of the owner of the homestead in a 
subsequent action whether the “land 
east of the right of way was a part of 
the homestead, where the judgment 
ereditor was not a party to the prior 
action, and the question whether the 
land east of the right of way was a 
part of the homestead was not in issue 
in the prior action and was not neces- 
sary to a decision.—Hdelman vy. Seand- 
rett, 293° N.W. 817. 

Tex.Com.App. A judgment that dis- 
trict was a duly and legally estab- 
lished, organized and existing water 
improvement district, and that the re- 
funding bonds thereof were authorized 
in accordance with law, was not “res 
judicata” as to rights of landowner to 


question in subsequent action the va-’ 


lidity of order, annexing his lands to 
district, which was entered by district 
board ‘of directors prior to entry of 
such judgment, where landowner was 
not a party to proceeding to estab- 


Jish validity af creation of district and 


of its securities, and matters involved 
in question of validity of annexing or- 


'der were not determined in such prior 


proceeding. Vernon's Ann.Ciy.St. arts. 
7649, 7703-7707.—Zavala-Dimmit Coun- 
ties' Water Imp. Dist. No. 1 v. Hays, 


153 S.W.2d 463, a 
1) 586, ak 


rated 
138 
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Where order attempting to } 
certain lands to water improvem 
district was void for want of jurisdic 
tion of district board of directors to 
enter such order, the owner of such : 
Jands could not on the basis of such 
void order be held’ to have been a par- — 
ty to proceeding subsequently insti-— 
tuted by the district to validate the | 
bonds of the district so as to be bound 
by the judgment, rendered therein. 
Vernon’s Ann.Ciy.St., arts. 7649, 770 
7707.—Zavala-Dimmit Counties | t 
Imp. Dist. No. 1: v. Hays, 153 S.W. 
463, affirming 128 S.W.2d 535." . 

Tex.Civ.App. In spouses’ sui 
partition of land claimed by e 
her separate property, judgment f 
defendants’ predecessor in title in his 
prior suit against husband and othe 
for recovery of land held res judica 
against wife on all titles litigated i 


; Tex.Civ.App. Where deed — recite 
that lien securing one purchase-mon 
note should be superior to liens secu! 


and vendor,’ on’ selling first note 
lien, expressly subordinated liens s 
curing remaining notes to lien’ secu 
ing first note, vendor’s heirs were nm 
“necessary parties’ to suit on fl 
note, and judgment on note and f 
foreclosure of vendor’s lien was Nn 
“res judicata’ as to heirs.—Jordan 
Brown, 149 S.W.2d.1045, error refus 

Va. Where one of several trustee’ 
operating military school had been r: 
moved for accepting secret commission 


Willson v. Kable, 
WVa66 8s 2 ; b ; Sn 
Wash. Where partnership receiver 
petitioned receivership court to deter- — 
mine rental value of equipment leased — 
by firm to corporation, if corporation 
was willing, or if corporation was t 
willing, to authorize receiver to bri 
an action for adjudication regarding 
the reasonable rental value, but it did — 
not appear that corporation was serve 
with process, or that it submitted to 
jurisdiction of the receivership court, 
the court’s specified _ 


to the ‘receiver.—Hyland v. City Gar- 
bage & Contracting Co., 114 P.2d 15. 

Wash. In landowner’s action for 
conversion against boom company and 
logging company, judgment, in a prior 
action, fixing damages as against log- 
ger who was the original converter for 
particular logs which were the subject | 
inatter of the prior action, was not “res 
judicata” where defendants were nei- 
ther parties nor privies to that portion 
of judgment in prior action—Watkins — 
vy. Siler Logging Co., 116 P,2d*3100) us, 

W.Va. A consent order of Public’ | 
Service Commission, fixing freight rates ae 
on basis of actual and future competi- | | | 
tion and in order to affect a compro- 
mise adjustment in the joint interest ae | 
of the railway, shippers, and consum- : 
ers, conceded nothing on part of rail-) 
way as to reasonableness of the rate 
imposed as affecting the subsequent fix- 
ing of rates applicable to competing 
shippers who were not parties to the 
earlier proceedings.—Anchor Coal Co. 
Vv. Eble Service Commission, 15 S:B. 
2d . 
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Mo.App. Generally, a person not 
made a party of record to suit is nev- 
ertheless bound by any judgment ren- 
dered therein, if he has a direct inter- 
est in the subject matter of the suit 
and has the right to make defense or 
eontrol the proceeding.— Leesburg 
State Bank & Trust Co. vy. Merchants 
Bank of Kansas City, 142 S.W.2d 94. 
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§ 1491 Ve 

©.C.A.Tex. A District Court judg- 

ment that income taxpayer was liable 

upon his endorsement of notes and that 
taxpayer could take a bad debt deduc- 

tion when he took up one of notes in 

1934, was “res judicata” in hearing be- 

fore Board of Tax Appeals as. to notes 
which taxpayer took up in 1935 under 
the same circumstances, notwithstand- 
Hi ing that taxpayer did not plead and 


_.~prove District Court judgment as _ res 
_ judicata at hearing before Board where 
— ~‘judgment was not entered until after 


x hearing closed, and taxpayer in motion 
for rehearing set up and relied on judg- 
ment after judgment became _final._— 
Bennett v. Commissioner of Internal 
| - Revenue, 113 F.2d 837. 
“pe Ill. Generally, a party to a_ suit 
~~ must plead specially an estoppel or a 
rf former adjudication.—People v. J. 2 
-_ Inderrieden Co., 31 N.H.2d 580, 375 
Sree Meet 458.5 
-  __ ~Plaintiff is required to plead estoppel 
or former adjudication in his com- 
\ plaint only in cases where the estoppel 
or former adjudication is necessary 
for plaintiff’s recovery.—People v. J. 
. B. Inderrieden Co., 31 N.H.2d 580, 375 
pyar til. A538. 
Sig Ky. Ordinarily, defense of res judi- 
~  ceata must be pleaded, but, where facts 
are shown in petition or other pleading 
of adverse party, the question may be 
- raised by demurrer.—Jackson v. Pep- 
per Gasoline Co., 144 S.W.2d 212, 284 
Key 176: 
La. In action to recover portion of 
a sum advanced to defendant as her 
portion as an heir and subject to colla- 
tion, whether debt which defendant was 
obliged to collate was settled in succes- 
sion proceedings was a matter of de- 
- fense which should have been set up in 
- the answer or in some appropriate plea. 
 —Himel v. Connely, 197 So. 424, 195 
a L288) 109: 
Mo. In action to quiet title on 
ground that judgment in equitable me- 
Ay chanie’s lien suit was void, defense 
that judgment was res judicata was 
required to be affirmatively pleaded 
'  ~where it did not appear from plaintiffs’ 
pleading that decree was res judicata. 
: Rey.St.1939, §§ 920, 922, 926, Mo.St. 
) ) Ann. §§ 768, 770, 774, pp. 997, 1000, 
bs ama vy. Franke, 153 S.W.2d 
D2 Neb. Where the doctrine of res judi- 
- eata was raised for the first time on 
_ motion for new trial, the trial court 
'—s-properly denied the application of the 
 doctrine.—In re Schuette’s Estate, 293 
N.W. 421. 


—.. Ohio App. The proceedings and 
j judgment in prior action involving the 
- game parties, subject matter and issue, 
x, and adjudging the estates which chil- 
dren and grandchildren of testator 
took under will, were not admissible 
Snr on theory of “res judicata” or ‘estop- 
; pel by judgment” in instant action to 
partition testator’s realty, where plain- 
tiffs did not plead res judicata or es- 
- toppel by judgment, notwithstanding 
- that judgment in prior action would 

have been res judicata if pleaded. Gen. 
» Code §§ 11925 et seq., 11930, 11931.— 
_ Weeks v. Thompson, 31 N.H.2d 454, 
_ * 66 Ohio App. 1. 


a 


§ 1494 
te, AY Ordinarily, defense of res judi- 
cata must be pleaded, but, where facts 
~~ are shown in petition or other plead- 
ing of adverse party, the question may 
be raised by demurrer.—Jackson  y. 
‘Pepper Gasoline Co., 144 S.W.2d 212, 
284 Ky. 175. 
N.C. “Res judicata” is an affirmative 
_ plea in bar which must be taken by 
‘answer and supported by competent 
-. evidence, and when properly raised, is- 
sue will be determined according to 
practice of court, but defense is not 
available on motion to dismiss.—San- 
See v, Aitna Life Ins. Co., 10 8.H.2d 
802, 218 N.C. 270. 

Okl. Where petition and motion to 
dismiss the petition referred expressly 
to prior proceedings in the same court, 
tried before the same judge, and raised 

5 the same matters and issues involved 

> in the prior proceedings, question of 
a res judicata could be raised on motion 
; 


x 


JUDGMENTS | 


to dismiss.—Haffner y. Commerce Trust 


Co., 111 P.2d 479. 

Pa.Com.Pl. 
judicata is properly raised in an an- 
swer raising preliminary objections un- 
der Equity Rule 48.—Bickley v. Penn- 
sylvania Public Utility Commission, 50 
Dauph. 259. ~ 

Tex.Civ.App. The question of res 
judicata was raised by general demur- 
rer where petition showed on its face 
that suit was based upon same claim 
and demand as a prior suit and court 
took judicial knowledge of fact that 
judgment of court in prior suit dismiss- 
ing the suit became a final judgment. 
—Jones y. City of Uvalde, 144 S.W.2d 
932, error refused. 


§ 1495 
See Wentzell v. Wile [1941] 2 Dom.L. 
R. 393. 


§ 1496 

Ga.App. A plea of “res judicata’ be- 
ing in the nature of a “plea in bar’’ is 
not a “dilatory plea” and is not requir- 
ed to be filed at the first term.—Love- 
less v. Carten, 12 S.E.2d 175. 

Kan. Where plaintiff sustained per- 
sonal injury and property damage in 
collision between automobile and street 
car, brought action for property dam- 
age in city court and on same day 
brought personal injury action in dis- 
trict court, while the district court ac- 
tion was pending on a motion attack- 
ing the petition, the city court action 
was tried, judgment entered and the 
judgment paid, and _ thereafter an 
amended petition was filed in the dis- 
trict court, whereupon defendant filed 
an answer pleading the city court 
judgment in bar, the benefit of the 
rule against splitting of causes of ac- 
tion was not waived, since the defend- 
ant was not required to raise the ques- 
tion of “res judicata’ until petition 
stating a cause of action was filed, and 
the defendant raised the defense upon 
the first opportunity after a cause of 
action was stated.—Iiscus v. Kansas 
City Public Service Co., 112 P.2d 83, 
153 Kan. 493. 


§ 1497 
Ga.App. A plea of res judicata or of 
estoppel by judgment should show 
some final judgment in the former liti- 
gation which constitutes an adjudica- 
tion of the matters involved in the 
ere et en a v. Carten, 12 S. 


. :} 

Ga.App. Alleged fact that note sued 
on was an issue and was introduced in 
evidence before auditor in a prior ac- 
tion as stated in defendant’s plea of 
res judicata was insufficient to show 
that liabilities of the parties on the 
note were adjudicated in the prior ac- 
tion so as to be good against demurrer. 
—Loveless v. Carten, 12 §.H.2d 175. 

Defendant's plea of res judicata which 
alleged generally in effect that the 
rights of the parties under the note 
sued on were adjudicated in a former 
suit was good against general demurrer 
that it-did not appear in the plea that 
the note sued on had been actually ad- 
judiecated or disposed of in the prior 


Bulb eo etoee v. Carten, 12 S.E.2da 
Lib; 
Ga.App. In suit to recover damages 


for alleged conversion of stock certifi- 
cate, defendant’s plea setting up a final 
judgment in a former suit showing 
that identical certificate was the sub- 
ject matter of that suit, that it had 
beem adjudicated that plaintiff was 
estopped from asserting any claim or 
title to certificate and that title was 
in a certain company, that defendant 
was in privity with company, and that 
plaintiff was likewise estopped from 
asserting title as against defendant 
was a sufficient plea of “estoppel by 
judgment” or “plea in bar’ and was 
not subject to a general demurrer. 
Code, § 110-501.—Morris v. Georgia 
Power Co., 15 §..2d 730. 

La. The exception or plea of ‘res 
judicata’ cannot be sustained unless 
each of the three statutory essentials 
of res.judicata are present. Rev.Civ. 
Code, art. 2286.—Lloveras v. Reichert, 
200 So. 817, 197. La. 49. 

Pa.Com.Pl. Where from. the aver- 
ments of the affidavits of defense, and 


Paks eae Wie vaae 
also from the stat 


The question of res ad- 


briefs, it was clear that claims we: 


prosecuted for the same injury before — 


the administrative boards both of 
New Jersey and of Pennsylvania, it 
was difficult to conceive how both of 
these administrative boards could have 
jurisdiction at the same time, over the 
same injury and for the same reason. 
—Ivanosech vy. Moshithes, 89 P.L.J. 27. 
Tex.Civ.App. Where plaintiffs seek- 
ing damages for clouding of their title 
had pleaded former suit to remove 
cloud and favorable judgment obtained 
therein, plaintiffs were entitled to in- 
troduce the judgment in evidence, but 
having. pleaded the judgment were 
bound by terms thereof.—Ross v. Jar- 
rett, 146 S.W.2d 219. 
§ 1498 

C.c.A.Or. In action on irrigation 
district’s bond and coupons answer set- 
ting up only fact of judgment by Ore- 


gon cireuit court under special statute 


providing for service by publication 
that bondholders had consented to set- 
tlement of district’s bonded indebted- 
ness, without alleging compliance with 
the requirements of the statute or 
stating the residence of the bondhold- 
ers, did not affirmatively show that the 
state court had jurisdiction so as to 
make its judgment ‘“‘res judicata’’. 
Code Or.1930, 48-701 et seq.; Laws Or. 
1931, e. 50.—Warmsprings Irr. Dist. v. 
May, 117 F.2d 802. 
§ 1499 

Neb. The one relying on a former 
adjudication as a defense must aver in 
his answer in what court the judgment 
was entered and plead facts showing 
that the recovery was on the same sub- 
ject-matter and between the same par- 
ties or their privies as the suit in which 
the defense of “res judicata” is made, 
and that the judgment is in full force. 
—In re Schuette’s Estate, 293 N.W. 421. 


§ 1500 

Ga. In suit to enjoin exercise of a 
power of sale in a security deéd, and 
to obtain cancellation of deed and note 
which it secured, petition alleging 
among other things that payment of 
secured indebtedness had been in issue 
in a former action between the parties, 
wherein plaintiff had sought to enjoin 
defendants from evicting plaintiff un- 
der a dispossessory warrant, and that 
the issue had been determined in plain- 
tiff’'s favor was suflicient to show an 
estoppel” by judgment as against de- 
murrer.—Phillips v. Hightower, 10 S.B. 
2d 854, 190 Ga. 785. 

Neb. The one relying on a former 
adjudication as a 
in his answer in what court the judg- 
ment was entered and plead facts show- 
ing that the recovery was on the same 
subject-matter and between the same 
parties or their privies as the suit in 
which the defense of “res judicata’ is 
made, and that the judgment.is in full 
force.—In re Schuette’s Estate, 293 N. 


W. 421 
§ 1504 
Ill, Where a party to a 


suit has 


had no opportunity to plead an estop-. 


pel or a former adjudication, he may 
give it in evidence at trial, as an ex- 
ception to general rule requiring a 
party to plead specially an estoppel 
or former adjudication with same ef- 
fect as if it had been specially plead- 
aoa as- Uae pe ate at Ved ties 
nderrieden Co., .H.2d 580, 3 
Ill. 458, pea 

In action of debt by the people 
against company to recover unpaid per- 
sonal tax assessed for 1934, where it 
was no part of plaintiff’s case to estab- 
lish that there’ had been prior deter- 
mination of legality of assessment and 
plaintiff could not anticipate from form 
of answer that defendant company was 
relying on defense that assessment was 
illegal amd excessive, evidence offered 
by plaintiff of a former adjudication of 
legality of assessment which would 
amount to an “estoppel” was admissi- 
ble without a special plea.—People v. 
J.B. Inderrieden Co., 31 N.E.2d 580, 
875 Ill. 458, 

1509 


§ 
_Ala. In suit to enjoin the obstrue- 
tion of an easement or right of way, 
defendants had burden of establishing 


ents contained in 


defense must aver” 


— 


case 


ot ier Sons 


iaihna Ve Les o> 


vee et eo > sien \ A Oe tee a" 


ey eee 


insford, 2 So. 

al.App.. Althou 
as a bar to an V 1 
ication of matter at bar and. might 


have been rendered by the same court 


upon the same cause of action, and al- 


“35 though such judgment and its support- 
ing papers might be on file in the same 


court, the party pleading the prior ad- 
judication carried the burden of estab- 
lishing the plea and the burden could 
be met only by actual proof of the rec- 
ords of the prior. ecase.—Johnston v. 
Ota, 110° P.2a 507. 
_ Ga. The burden is on the one assert- 
ing “estoppel” by judgment to show 
that issue allegedly concluded was ac- 
tually made and determined in the for- 
mer case.—Phillips v. Hightower, 10 
$.E.2d 854,.190 Ga, 785. 
N.Y¥.App.Div, The burden of show- 
ing that validity of testamentary trust 
was litigated and determined in pro- 
ceeding in Surrogate’s Court settling 
account of executor was on_ those as- 
serting it in proceeding in Surrogate’s 
Court by testamentary trustee to have 
validity of trust determined by con- 
struction of will.—In re Skinner’s Will, 
29 N.Y.S.2d 377, GN ai 949, 

510 


D,C.Pa. In action against a Pennsy!- 
vania county on contract to purchase 
voting machines, the admission of a 
copy of docket entries in Pennsylvania 
equity suit to restrain further perform- 
ance of contract and to require county 
commissioners to take appropriate ac- 
tion to enforce any rights due to al- 
leged failure of machines to operate 
properly was not improper where there 
was a substantial identity of parties 
and issues in the equity suit and the 
action on the contract.—Manley v. 
lees berand County, 32 F.Supp. 


Cal.App. Where findings of bank- 
ruptcy court that trustees’ sale was 
valid, that bank became owner of farm 
in controversy by purchase at trustees’ 
sale, and that debtor did not own any 
interest therein, were matters adjudi- 
cated, findings were properly admissi- 
ble in suit in unlawful detainer in 
state court to recover possession of 
part of the farm by the bank. Bankr. 
Act § 75, 11 U.S.C.A. § 203.—Bank of 
America Nat. Trust & Savings Ass’n v. 
McLaughlin Land & Livestock Co., 105 
P.2d 607. 

In bank’s suit in unlawful detainer 
against land and livestock company to 
recover portion of realty which was 
covered by trust deed executed by land 
and livestock company, and which bank 
purchased at trustees’ sale, trial court 
properly received in evidence over com- 
pany’s objection the judgment roll in 
an action brought by assignee of bank 
to. recover deficiency after sale under 
trust deed, without any showing that 
the assignee was an assignee for col- 
lection only, as against contention that 
the parties were not the same.—Bank 
of America Nat. Trust & Savings Ass’n 
v. McLaughlin Land & Livestock Co., 
105 P.2d 607. 

In bank’s suit in unlawful detainer 


to recover portion of realty which was 


covered by trust deed executed by 
land and livestock company, and which 
bank purchased at trustees’ sale, trial 
court properly received in evidence 
over company’s. objection the judg- 
ment roll in action by an assignee of 
bank against company to recover defi- 
ciency after sale under the trust deed, 
as against contention that the question 
of whether the trust deed had _ been 
foreclosed was not within the issues 
of the action for deficiency, where com- 
pany by its denials in action for defi- 
ciency put bank’s assignee to proof 
that security of trust deed was ex- 
hausted, since foreclosure and sale un- 
der trust deed were relevant tothe 
issues and within the scope of that 
action.Bank of America Nat. Trust 
& Savings Ass’n v. McLaughlin Land & 
Livestock Co., 105 P.2d: 607. ; 
Where a judgment in second suit in 
unlawful detainer was reversed on 
ground that judgment in the first suit 


were entitled to p 
oral lease, offer of the judgment in 
second unlawful detainer suit in third 


nlawful de 
’ because it held ‘th 


unlawful detainer suit as “res judi- 
eata” of the issues in the third suit 
was properly refused, where the oral 
lease had expired by that time—Bank 
of America Nat. Trust & Savings Ass’n 
v. McLaughlin Land & Livestock Co., 
105 P.2d 607. 

_Cal.App. In determining effect of 
judgmeut in quiet title action as res 
judicata, the judgment roll speaks for 
itself and may not be modified or en- 
larged by the contents of a brief. 
Code Ciy.Proc. § 670.—Sawyer v. Ster- 
ling Realty Co., 107 P.2d 449. 

In purchasers’ action to recover mon- 
ey paid on realty purchase contract, 
brief filed by purchasers in previous 
quiet title action against them, ap- 
parently after submission of the case, 
was not part of the “judgment roll’”’ 
and was not admissible as showing 
what was actually determined in the 
quiet title action as affecting defense 
of res judicata, or as constituting a 
“disclaimer’’. Code Civ.Proc. § 670.— 
Ses hep Sterling Realty Co., 107 


P.2d . 
In ejeetment action court prop- 


Til. 
erly refused to admit judgment entered 
in prior forcible entry and detainer ac- 
tion and evidence in reference to prior 
ejectment action which was dismissed 
by plaintiffs—Davis v. Robinson, 30 
N.H.2d 52, 374 Tl. 558. 

Iowa. In. suit in equity in. which 
plaintiffs prayed that they be decreed 
owners of note and real estate mortgage 
‘securing it, as against claim of pur- 
chaser of note and mortgage at sherift’s 
execution sale on a confessed judgment 
of purchaser against record owner of 
note and mortgage, on ground that rec- 
ord owner obtained instruments from 


_plaintiffs by means of fraud, decree in 


favor of plaintiffs against record own- 
er, after record owner had lost what- 
ever interest in note and mortgage he 
had by execution sale under his con- 
fessed judgment, was not admissible 
to establish allegations of fraud.—Grah- 
am v, Williams, 293 N.W. 562. 

Miss. In replevin for possession of 
automobile wherein judgment in a prior 
county court action was relied on by 
defendant who entered plea of res judi- 
cata, denial of plaintiff’s motion to ex- 
clude the record of the prior trial be- 
cause it did not contain a transcript of 
stenographer’s notes on the trial, was 
not error where the transcript of evi- 
dence on the trial was not shown by 
the motion to have become a part of 
the record in the county court.—Com- 
mercial Credit Co. v. Newman, 198 So. 


N.Y.Sup. The judgment in a prior 
action may be “res judicata” in a later 
action upon a different claim or de- 
mand, where the parties are the same, 
or it may be used as evidence to con- 
elude or estop a party from again try- 
ing an issue previously tried.—Berko- 
witz v. Equitable Life Assur. Soe. of 
Ue 8.021 N.Y<S.2d 2106, 

N.Y.City Ct. In passenger’s action 
for injuries sustained in automobile 
collision, the judgment rendered in an 
earlier action involving the same trans- 
action in favor of the owner-operator 
of the automobile in which passenger 
was riding and against the same de- 
fendants was not admissible.—Cortez v. 
Klein, 24 N.Y.S.2d 67. 

Tex.Civ.App. In trespass to try. title 
admission of petition and judgment in 
another action was improper, but 
harmless, where plaintiffs were not en- 
titled to recover.—Burton v. Wheeler, 
150 S.W.2d 321, error dismissed, judg- 
ment correct. : 

YTex.Civ.App. In suit by other chil- 
dren of grantor to set aside deeds 
from grantor to son reserving to gran- 
tor a life estate, exclusion of judg- 
ment in grantor’s divorce proceedings 
wherein grantor and wife stipulated 
that land conveyed by deeds was sep- 
arate property of grantor, was not 
error, since such testimony would not 
have contradicted purported convey- 


ances in deeds, and whatever | 


proffered testimony which in so 


cuted by land and livestock compan 


j ae eit 


any, had passed to son at of 

divorcee could not be impeached Daeue 

: as 

son was concerned was “hearsay”. 

Kincheloe v. Kincheloe, 152 S.W.2d 85 

Error refused. { ae 
§ 1512 


Cal.App.' In action for breach of 
rental contract wherein plea of res ju- 
dicata was filed,'the trial court erre 
in taking judicial notice of judgm ! 
roll in prior action between the same | 
parties before the same court, whic 


tion without receiving formal proo 
Johnston y. Ota, 110 P.2d 507. ne 

Fact that judgment which was rel 
on to sustain plea of res judicata was 
attached as an exhibit to the answer 
merely established its genuineness anc 
due execution and did not prove tl 
matters adjudicated by the judgmen 
Code Civ.Proc. § 448.—Johnston v. Ot 
TON Pr2dG7o.0T ? wee: 

The plea of former adjudication ¢ 
be proved only by the judgment roll or 
other competent evidence.—Johnston 


Ota, 110 P.2d 507 
Cal.App. In action for breach o 
rental contract, wherein defendants 


who filed plea of res judicata rested 
their case upon the judgment attached 
to their answer as an exhibit, whic! 
showed ‘that the parties to the act 
were the same as those to prior actio 
action of the trial court in denying 
plaintiff's offer to prove by the judg- 


§ 1514 2% 
N.J.Ch. If no objection to the mi, 
nomer of party to an action be made 
before judgment, it is ‘‘waived”, ar 
proof may be received outside the 
ord to show who is the actual 
concluded.—Webster-Art & Strength 
Building & Loan Ass’n y, Armondo, 15 
A.2d 890, 128 N.J.Hq. 219. ‘ ih 


§ 1517 ‘ 

Cai.App. In bank’s suit in unl 
detainer to recover portion of realty 
which was covered by trust deed exe- 


and which bank purchased at trustee: 
sale, trial court properly admitted 
transcript of prior action by bank’s ~ 
assignee against company to recover 
a deficiency after the sale under the 
trust. deed, since extrinsic evidence i 
admissible to prove the issues in a 
prior judgment, if they do not appear 
on the face of the judgment.—Bank of 
America Nat. Trust & Savings Ass’n — 
v. McLaughlin Land & Livestock i 
105 P.2d 607. mele 

Ga.App. In suit to recover damag 


of the record in a former suit, inelu 
ing a copy of the remittitur of the 
Court of Appeals, wherein it was held © 
that plaintiff was estopped from set- 
ting up any Claim of title to the cer 
tificate involved, was not error, where 
the record was introduced in suppor 
of the allegations of defendant’s ple 
in bar.—Morris v. Georgia Power. Co., 
15S. 202730. ae 

Mass. Where judgment of bankrupt-_ 
cy referee in composition proceeding — 
was relied on as conclusive, it could be ~ 
shown by extrinsic evidence what -is- 
sues were heard and determined by — 
referee.—Harlow. Realty Co. v. Whiting, 
31/N.H.2d 928, 308 Mass. 220. ; us 

N.C. In action for trespass against 
telephone company, arising out of use © 
for telephone line of land subject to 
easement for highway purposes, judg- 
ment roll in action which plaintiff had 
instituted for assessment of damages 
for easement taken by highway com- 
mission was admissible to show na- 
ture and extent of easement taken.— 
Hildebrand v. Southern Bell Telephone 
& Telegraph Co., 14 S.H.2d 252, 219 N. 
C. 402. 

Okl. An inquiry as to res judicata 
is not limited to the mere formal judg- 
ment, but extends to the pleadings, ver- 


Nt 


§ 1519 


dict, or findings—Hine vy. Board of | 


Sage of McClain County, 108 P.2d 
2: 
§ 1519 J 
N.Y.Sup. If record in prior action 


is silent or ambiguous as to the points 
at issue and determined by the judg- 
ment, parol evidence is competent to 
hj” identify them and is necessary to in- 
sure the effect of the judgment as an 
estoppel —Berkowitz v. Equitable Life 


Assur. Soe. of U. S., 21 N.¥.S.2d 206. 
eee § 1520 
Il.App. In suit to compel individual 


defendant to turn over to plaintiff a 
bank book and to compel defendant 
_.. bank upon presentation of bank book 
x ta pay over to plaintiff amount found 
o to be due her, where defendant relied 
on prior decision of municipal court as 
pes bur to the action, but failed to present 
‘to the circuit court a full transcript of 
By: _ proceedings showing pleadings, issues 
- involved and rulings of municipal court 
Make thereon and findings and judgment en- 
Y tered therein the judgment in prior 
action did not bar the present action.— 
Nowicki v. Metropolitan State Bank, 32 
N.B.2d 681, 309 Dl.App. 130. ; 
‘Iowa. A plea of “estoppel by judg- 
ment’ is not sustained by showing a 
- dismissal without showing which de- 
fense prevailed, since all defenses are 
not presumed to have been sustained, 
and in absence of a proper showing it 
is a pure matter of conjecture as to 
what issue was determined.—Band_ v. 
Reinke, 298 N.W. 865, 230 Iowa 515. 
Tae Sy, 


Mia 4 » § 1521 
~~ Tex. In trespass to try title by 
' plaintiff in. vendor’s. lien foreclosure 
. suit who purchased at sheriff’s sale, 
- against grantee of portion of mineral 
rights from defendant in such suit, 
evidence sustained finding that grantee 
was employed by defendant to repre- 
sent him in foreclosure suit and ap- 
peared as such attorney and conducted 

_ trial, so as to be bound by judgment 
therein, although he was not made a 
Done party.—Miller vy. Dyess, 151 S.W.2d 
186, reversing Dyess vy. Miller, 126 S. 
W.2d 538. 

TIN 8 1522 

Mass. Where tormer judgment is of- 
fered as res judicata, search may be 
made into the former proceedings, in- 
cluding an opinion of the Supreme 
_ Judicial Court if the case has been in 
the Supreme Judicial Court, in order 
to ascertain what in truth was decided. 
_ —Amory vy. Kelley, 34 N.E.2d 507, 309 
| Mass. 162. 
- Mich. Where plaintiffs contended 
that mandamus judgment could not be 
res judicata of their right to maintain 
action because it was procured as part 
of a fraudulent conspiracy wholly un- 
_ known to them at the time, whether 
mandamus judgment was res judicata 
should not have been determined on 
motion to dismiss before plaintiffs had 


Be, ; 


had opportunity to produce their 
meth proofs.—Brachman v. Hyman, 299 N. 
ia 'W. 101, 298 Mich. 344. 
st -Tex.Civ.App. In applying. doctrine 


% of “res judicata’, only the judgment as 
ANT entered of record in prior action will 
be considered in determining whether 
prior judgment makes doctrine of res 
judicata applicable in subsequent - ac- 
tion between parties.—Kveton v. Farm- 
an Royalty Holding Co., 149 S.W.2d 
§ 1523 

N.Y.Sup. If nature of issue previous- 
ly tried, as determining effect of judg- 
ment in subsequent action, can be de- 
_ termined from the record alone with- 
out extrinsic evidence, it is a question 
of law for the court, but when extrinsic 
; evidence is necessary it becomes a ques- 
ae tion of fact for the jury.—Berkowitz vy. 
Hye Equitable Life Assur. Soc. of U. S., 21 
; N.Y.S.2d 206 


rior action, the judgment roll would 
e “intrinsic evidence” of the issue de- 
cided, and proofs of claim which were 
part of the evidence and testimony of 
wiinesses proved by authenticated sten- 
ographic minutes would be “extrinsic 
evidence” making a jury question.— 
Berkowitz v. Equitable Life Assur. 
Soc. of U. S., 21 N.Y.S.2d 206. 


In determining effect of Judgment in 
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The action of 


Ti. App. 


is a proper remedy on a judgment 
ren(lered.—Galesburg Sanitary Dist., 
for Use of Anderson v. American Sure- 
ty Co. of New York, 32 N.B.2d 407, 
308 TllLApp. 457. 
§ 1532 

Cal.App. An action to recover pro- 
ceeds of a life policy brought by daugh- 
ters of insured who had been directed 
in divoree decree to name daughters 
as beneficiaries of policy, but who had 
failed to do so, was not barred by the 
5-yeur limitations on actions on judg- 
ments, where action was commenced 
more than five years after divorce de- 
cree, but less than five years after in- 
sured’s death. Code Civ.Proc. § 336.— 
Chilwell v. Chilwell, 105 P.2d 122. 

Cal.App. An action upon a Washing- 
ton judgment expires with lapse of six 
years from the entry in the Washing- 
ton court. Rem.Rev.Stat.Wash. §§ 459, 
460.—Long v. Thompson, 113 P.2d 698. 

Where a creditor by virtue of debt- 
or’s wrongful act is prevented from 
enforcing his judgment during statu- 
tory period which conserves its vital- 
ity, debtor is “estopped” from taking 
advantage of the creditor’s act or omis- 


plow HOU v. Thompson, 113 P.2d 
698. 
Iowa. Under statute providing that 


after January 1, 1934, a judgment as- 


signed by the receiver of a closed bank’ 
ineffective except for set-off 


shall be 
unless enforcement is sought within 
two years of -entry, action commenced 
September 6, 1939, on assigned judg- 
ment obtained June 1, 1931, would be 
barred by limitation. Code 1935, §§ 
11033-e1, 11033-g2, 11815 to 11818,— 
Gaynor v. Magoun, 294 N.W. 256. 


\ § 1536 

Cal.App. Under Washington law, the 
running of statute of limitations 
against right of action on Washington 
judgment was suspended during time 
judgment debtors were absent from 
Washington. Rem.Rev.Stat.Wash. §§ 
aa 168.—Long y. Thompson, 113 P.2d 


Mo.App. Generally, nothing is al- 
lowed to interrupt running of statute 
of limitations against judgment save 
some exception found in the statute 
itself. Rev.St.1939, § 1038, Mo.St.Ann. 
§ 886, p. 1168.—Hedges v. McKittrick, 
153 S.W.2d 790. 


The collection of orders for payment 
from proceeds of sale of trust prop- 
erty, of fees of attorneys who repre- 
sented trustees in suit for authoriza- 
tion for sale, was barred by ten-year 
limitation where attorneys failed to 
revive orders within ten years after 
their rendition, notwithstanding that 
attorneys were unable to collect orders 
during such period because property 
was not sold.  Reyv.St.1939, § 1038, 
Mo.St.Ann. § 886, p. 1168.—Hedges v. 
McKittrick, 153 S.W.2d 790. 

Attorneys who represented trustees 
in suit for authorization for sale of 
trust property, who were unable for 
over ten years after rendition of orders 
for payment of their fees from proceeds 
of sale to collect orders because prop- 
erty was not sold, and who failed to 
revive orders during such ten-year pe- 
riou. could not complain that con- 
struction of ten-year limitation stat- 
ute so as to bar collection of orders 
would effect an absurd result or that 
they had been deprived of their prop- 
erty ‘‘without any process’. Rey.St. 
1939, § 1038, Mo.St.Ann. § 886, p. 1168. 
mad vy. McKittrick, 153 S.W.2d 


N.J.Dist.Ct. Under statute providing 
that a judgment may be revived by 
scire facias or an action at law may be 
brought thereon within 20 years next 
after the date thereof, an action could 
not be maintained on a judgment ren- 
dered more than 20 years before the 
commencement of the action, notwith- 
standing that judgment payments were 
made and that the last payment was 
less than 20 years before commence- 
ment of the action. N.J.S.A. 2:24-6, 
2:24-9.—La Salle Extension University 
v. Barr, 20 A.2d 609, 19 N.J.Mise. 387. 


debt lies on — 
a judgment of a court of record and: 


2d 917, 


te RN ye eI RECT oh 
_ Cal.App. Where. part 
had 
a defense to suit, the concealment of 


such faets from court would not con- 
stitute “fraud”, nor afford to judg- 


ment debtor a defense to action on the _ 
judgment recovered on the note.—Frit- i 


sche vy. McCue, 109 P.2d 759. 
Wex.Civ.App. Where court entered 
judgment of dismissal, but thereafter 
set aside the judgment and reinstated. 
the case by a notation on the docket 
without entering any written order in 
the minutes, and judgment was them 
rendered for plaintiff, so that there 
was in therecord of the court two 
judgments of equal verity, defendants, 
in a subsequent action by plaintiff to 
recover on the judgment, were not pre- 
vented by “laches” from attacking the 
judgment in favor of the plaintiff, since 
until judgment of dismissal was prop- 
erly set aside, defendants were required’ 
to do nothing.—Witty v. Rose, 148 S. 
W.2d 962, error dismissed. 5 
§ 1541 
Payment is a complete de- 
judgment.— 


Ga.App. 
fense to an action on a 
Dyal v. Dyal, 16 S.B.2d 53. 

8 1567 

Ark. In action to recover money al- 
legedly due on ground that defendant 
had collected certain sums from maker 
of note which plaintiff had pledged to. 
defendant to secure payment of plain- 
tiff’s note and that defendant had de- 
livered pledged note to maker and had 
failed to account to plaintiff for 
amounts due on pledged note over and 
above debt due defendant from plain- 
tiff, the jury. was correctly instructed 
that defendant, who pleaded res judi- 
cata, had burden of proving by a pre- 
ponderance of the evidence that the 
issues involved were the same. is- 
sues. that were involved in a _ prior 
action which plaintiff had brought 
against defendant before a justice of 
the peace.—Rider v. McHlroy, 146 S.W. 


§ 1568 

Ky. Court rendering judgment upon 
a foreign judgment has the power to 
resort to the modes of procedure to en- 
force payment of such judgment as are 
prevailing in the local jurisdiction as 
if the judgment had been originally 
rendered therein.—Glanton yv. Renner, 
149 S.W.2d 748, 285 Ky. 808. 

Minn. In action on Alabama judg. 
ment, the trial court erroneously allow- 
ed a sum for costs in the Alabama ac- 
tion.—Patterson v. Consumers Roofing 
Co., 295 N.W. 401. 


§ 1570 

D.C.Il. A personal judgment, ren- 
dered against defendant in foreclosure 
suit by state court of competent juris- 
diction, which had jurisdiction of sub- 
ject-matter and parties, as shown by 
admittedly true copy of such court’s 
record, containing foreclosure decree 
and chancery commissioner’s report to 
court, was proper basis of gue by judg- 
ment creditor in federal district court 
for district of another state to recover 
balance due on such judgment.—Cant- 
ley v. Edens, 36 F:Supp. 364. 

Minn. Under Alabama statute relat- 
ing to form of judgment for use by 
justices of the peace, and statute pro- 
viding that judgments of courts, of class 
of Jefferson county court of commen 
claims should not be required to be 
more formal than judgment rendered 
in court of justice of the peace, an en- 
try providing that on proof and sub- 
mission it was considered that plain- 
tiff should recover of defendant a cer- 
tain sum for which execution’ should 
issue was sufficient on which to base 
an action in Minnesota, even if the en- 
try was made on the docket only. Code 
Ala,1928, §§ 8706(1), 8795, Form 28; 
Gen.Acts Ala.1931, p, 628, 35.—Pat- 
Anas Consumers Roofing Co., 295 N. 


. . i 

Pa.Com.Pl, There are only two de- 
fenses to an action based on a judg- 
ment rendered by another state. These 
defenses are the want of jurisdiction 
of the state rendering the initial judg- 
ment, or payment.—tIvanosech vy, Mo- 
shithes, 89 P.L.J. 27. 


y suing on note ¢ 
no obligation to disclose facts: — 
which allegedly would have established | 
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2d 837, 
Whether testamentary trustee sued i 
his representative capacity in Florida 
without personal service was liable in 
Tennessee federalk court on _ personal 
judgment rendered by Florida court 
was to be determined by Tennessee law 
and not Florida law. 28 U.S.C.A. § 687; 
U.S.C.A.Const. .art. 4, § t.—Baskin v, 
Montedorico, 115 F.2d 8387, affirming 
26 F.Supp. 894. 

Where personal judgment rendered. 
against testamentary trustee Sy Florida 
court in suit against trustee in his rep- 
resentative capacity was valid” under 
Florida law, but was invalid under 
Tennessee law, judgment was unen- 
forceable in action against trustee on 
the judgment in ‘Tennessee _ federal 
court. 28: U.S.C_A.) $) 6873" U.S.C.A.. 
Const. art. 4, § 1; Comp.Gen.Laws Fla. 
Supp. § 4920(1)..Baskin vy. Monte- 
donico, 115 F.2d 887, affirming 26 F, 
Supp. 894. a Cd 

§. 1576. 

Cal.App. Where the only notation en- 
tered on record of Missouri divorce de- 
cree providing for maintenance and 
support money, within 10 years before 
action in California to recover accrued 
installments, was a credit on a sheriff’s 
sale on execution, there was no volun- 
tary “payment” which would, under 
Missouri law, toll the 10-year Missouri 
statute providing that every judgment 
shall be presumed to be paid and satis- 
fied after the expiration of 10 years 
from the date of the last “payment” 
duly entered on the record of the judg- 
ment. Mo.St.Ann. § 886, p. 1168.— 
Anchors v. Anchors, 107 P.2d 973. 


Iowa. The state has power to limit 
time within which an action can be 
brought in state to recover upon a de- 
mand, which is evidenced by a judg- 
ment of a court of one of sister states, 
but state has no right to legislate in 
reference to duration or validity of 
judgment rendered by court of any of 
sister states.—Federal Land Bank of 
Omaha vy. Jefferson, 294 N.W. 293. 


The statutes relating to duration of 
judgments and limitations of actions 
on judgments and fixing time within 
which certain judgments may be en- 
forced and executions issued thereon 
did not apply, so as to bar an action 
based upon a demand that was evi- 
denced by a South Dakota deficiency 
judgment arising out of foreclosure 
proceeding held in South Dakota. Code 
1935, §§ 11033-e1, 11033-e2, 11033-e3, 
11033-g¢1, 11033-g2.— Federal Land 
Baa of Omaha v. Jefferson, 294 N.W. 

Md. An order by Pennsylvania court, 
in insolvency proceedings, providing for 
assessment against subscribers to re- 
ciprocal and inter-insurance exchange, 
was not a ‘“‘personal judgment” but was 
‘in rem”, and hence a twelve-year stat- 
ute of limitations applicable to suit on 
debt of record did not govern suit in 
Maryland against Maryland subscriber 
to enforce the assessment, Code Md. 
1939, c. 57, §§ 1, 3; 40 P.S.Pa. § 206.— 
Taggart v. Wachter, Hoskins & Rus- 


sell, 21 A.2d 141- 


§ 1580 } 
Ga.App. In an action on a foreign 
judgment, the defendant may plead 


payments made since the rendition of 
the judgment as a counterclaim.—Dyal 
vy. Dyal, 16 S.H.2d 534. 

Tex.Civ.App. In action on judgment 
obtained in Arkansas, defendants’ al- 
legations that they were, induced to 
buy land by fraudulent representations 
of plaintiff, that parties agreed to can- 
eel the sale, but plaintiff failed to can- 
cel purchase-money notes, that defend- 
ants brought action in Arkansas for 
eancellation of notes and for cash paid 
to plaintiff, and that parties agreed to 
settlement of difference between them, 


- against defendants on the notes, were 


i ( _ the. agreement 
oss-action and took judgment 


sufficient. allegations ,of fraud in the 


procuring of the judgment to consti- 
tute. a defense to the action—Krummen — 


y. Still, 146 S.w.2d 288, 
missed, judgment correct. 
1585 


_ N.C. In action on Indiana default 
judgment, complaint, not alleging that 
defendant refused to accept or claim 
registered mail, containing notice of 
service and copy of process in action 
wherein judgment was rendered, as re- 
quired by Indiana law to authorize 
completion of service by return of such 
mail appended to original process and 
attested by proper affidavit, but al- 
leging merely that defendant failed to 
claim such mail, was demurrable, as 
showing on its face that judgment was 
void for want of proper service of 
process. Burns’ Ann.St.Ind. § 47-1043. 
—Casey v. Barker, 14 S.E.2d 429, 219 
N.C. 465. ; 

In action on Indiana judgment by de- 
fault, defect in complaint, not alleging 
that defendant refused to accept or 
claim registered mail, containing notice 
of service and copy of process in action 
wherein judgment was rendered, as re- 
quired by Indiana law to authorize 
completion of service by return of such 
mail appended to original process and 
attested by: proper affidavit, was not 
cured by recital in affidavit of plain- 
tiffs counsel that registered mail was 
returned unclaimed by post office. de- 


error dis- 


partment. Burns’ Ann.St.Ind. § 47- 
1043.—Casey v. Barker, 14 S.E.2d 429. 
219. N:C, 465. ; ‘ ; 


.§ 1588 é 

Pa.Com.Pl. Plaintiffs’ rules to 
strike off affidavits of defense, because 
plaintiffs were entitled to judgment for 
the reason that the affidavits of de- 
fense were insufficient as against a 
suit in Pennsylvania upon a final judg- 
ment rendered in the state of New Jer- 
sey under the workmen’s compensa- 
tion act of that state, were discharged, 
where the question of jurisdiction was 
in issue. The full faith and credit 
clause of the constitution does not re- 
quire that the affidavit of defense be 


stricken off.—Ivanosech vy. Moshithes, 
tI) Se eC ‘ 
§ 1594 
Alaska. On demurrer to a complaint 


in action to foreclose equitable lien 
established by Washington court on 
property situated in Alaska in a case 
in which both of defendants were per- 
sonally served and present, Alaska 
court would give effect to judgment and 
indulge in every possible presumption 
in its favor.—Bowman vy. Wheeler, 9 
Alaska 56, 

Minn. Presumptively the Jefferson 
eounty court of common Claims, Ala., 
being a court of record with a seal, had 
jurisdiction to render judgment on 
which subsequent action was brought 
in Minnesota,\ in absence of evidence 
demonstrating otherwise. Mason's 
Minn.St.Supp.1940, §§ 9852-1 to 9852-7. 
—Patterson v. Consumers Roofing Co., 
295 N.W. 401 

In action on foreign judgment, de- 
fendant which had same name as de- 
feudant in the prior action had burden 
of disproving identity of the parties.— 
Patterson v. Consumers Roofing Co., 
295. N.W. 401. \ 

Mo.App. A judgment obtained in a 
court of general jurisdiction of a sister 
state which had jurisdiction of the 
parties to the action is presumably 
valid, and a properly authenticated 
copy of such judgment makes a ‘prima 
facie case’ for the plaintiff—Hicks v. 
La Plant, 151 S.W.2d 104, transferred 
145 S.W.2d 142. 
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Mo.App. A judginent obtained in a 
court of general jurisdiction of a sister 
state which had jurisdiction of the 
parties to the action is presumably 
valid, and a properly authenticated 
copy of such judgment makes a ‘“‘prima 
facie case’ for the plaintiff.—Hicks v. 
La Plant, 151 S.W.2d 104, transferred 
145 S.w.2d 142, 

In action on judgments obtained in 


me 


j j 
iy a, 
rkansas, wherein plain 
licable statutes’ of 
ether with certified copies of service 
f petition and service had in Arkansas _ 
uits, copy of petition, verdicts of the 
jury, and judgments rendered, plain- 
tiff made a “prima facie case”, and, in 
absence of showing by defendant of — 
fraud in obtaining the judgments, lack ag 
of jurisdiction, or any evidence con-  — 
tradicting plaintiff's prima facie case, — 
the court erred in refusing to give — 
directory instruction for the plaintiff.— — 
Hieks ‘y...ua “Plant;) 151 0S3W22d @004.3 
transferred 145 S.W.2d 142. : 


§ 1601 Hee 3 
Cal.App. The purpose of the full 
faith and credit clause of the Consti- 
tution ought not .lightly to be set 
aside out of deference to a local policy 
which is too trivial to merit serious 
consideration when, weighed agains 
policy of constitutional provision a 
interest of the state, the jidgment 
which is challenged.—Morrow y. Mo a. 
row, 105 P.2d 129. frei wets 


§ 1602 har ra 
-A valid subsisting judgm Cen 
of a court of competent jurisdiction : 
a sister state, when properly proved 
in state, is entitled to full faith and 
credit, but it must be a valid judg- 
ment, one which the court had power — 
to render. U.S.C.A.Const. art. 4, § 
Gilmet v. Gilmet, 105 P.2d 513, 
Cal.App. Where receiver of inso 
vent Iowa bank instituted assessmer 
proceedings against stockholders, an 
stockholder residing in California was 
personally served with process which 


lished basis upon which subse 
suit to recover money judgment might 
be predicated, and stockholder was — 
not deprived of property withou 
process of law’? but was free to a 


Iowa 1935, § 
Blake, 105 P.2d 940. pee 

Mich. A judgment confessed in Ohio ~ 
by virtue of purported warrant of at- 
torney must be respected if warrant o 
attorney conferred the necessary juri 
diction on Ohio court.—State of Oh 
ex rel, Squire v. Eubank, 294 N.W. 16 
295 Mich. 230. Bip 


Where original note containing power 
of attorney to confess judgment was. 
executed in Ohio, and makers subse- 
quently moved. to Michigan, renewal 
note, which contained same power and — 
was mailed to makers in Michigan and 
was signed and returned by mail to 
payee, an Ohio bank, was an “Ohio con- | 
tract”, and power of attorney conferred | be ; 
authority to confess judgment, and 
hence judgment was within full faith ~ 
and credit clause of Federal Constitu- 
tion. Comp.Laws 1929, § 14508: 28 © 
U.S.C.A. -§§ 687, 688; U.S.C:A.Const, 7 
art. 4, § 1.—State of Ohio ex rel. Squire 
Sen 294 N.W. 166, 295 Mich.. 

f oye 
Mo. In action in Missouri to recover 
face amount of benefit certificate issued 
by Nebraska fraternal benefit society, — 
a prior decision of Nebraska Supreme ~ 
Court, in a class suit declaring valid — 
a by-law of the society, which decision 
would preclude recovery by the plain- 
tiff in the Missouri action for more than 
amount tendered by the society, was 
controlling under the “full faith and 
credit’? clause of Federal Constitution, 
and plaintiff could not recover. U.S. 
C.A.Const. art, 4, § 1.—Achtenberg vy. ~ 
peveren Camp, W. O. W., 144 S.W.2d 


N.Y.Sup. Where action was com- 
menced in Virginia against New York 
surety company before its dissolution, 
a judgment against surety company 
after company had been dissolved in 
New York was void and could not be 
accepted as evidence of a yalid claim 
in New York liquidation proceeding.— 
In re National Surety Co. (Cosby Mo- 


mertors Co:),; 
"955.7 


ceeding 


Hazlewood, 
215 


- interest 


tween findings and the judgment was 


ros cA. Const, art. 4, -§ 1; 


§ 1602 {ES 
22 N.Y.S.2d 250, Yee Mise. 


A judgment obtained in Virginia 
‘against New York surety company aft- 
-er company was dissolved in New York 
“was not entitled to full faith and credit 
in proceeding to liquidate surety com- 
pany, and claimant having failed to 
produce common-law proof of claim, 
referee’s report recommending ,allow- 
ance of claim was disaffirmed and pro- 
remanded to referee to take 
common-law proof of claim.—In re Na- 
tional Surety Co. (Cosby Motor Co.), 
22 N.Y.S.2d 250,174 Misc. 955. 

N.Y.Sup. Though the want of power 
to enforce a judgment or decree may 
-afford a reason against entertaining 
jurisdiction, it has nothing to do with 
the validity of a decree when made, 
and hence a decree in equity against a 
defendant who has left the state after 


“service.on him and has taken all his 


property with him would be entitled 


to full faith and credit where he is 


found, U.S.C.A.Const. art: 4, § L— 
Ridder v. Ridder, 22 N.Y.S.2d 749, 175 


Mise. 84. 


N.C. A judgment determining that 


iva foreign administratrix did not have 
right to maintain in the state a death 


action against a resident, did not vio- 
Jate full faith and credit or due process 


of law clauses of the Federal Consti- 


U.S.C.A.Const. art. 
14.—Monfils_ v. 
PAS NEC OK 


C.S. §' 470; 
and Amend. 
10 S.H.2d 6738, 


The courts of one state do not 


tution. 
St, 


Or. 


~-accord full faith and credit to judg- 


ments of a_ sister state unless the 


judgment is a “final adjudication” in 
- full force in the state where rendered, 


capable of being there enforced by final 


_ process, and where a decree of divorce 
relating to maintenance is subject to 


modification by the court rendering it, 
the “full faith and credit clause” does 
not require its enforcement. in another 
state.—State ex rel. Weingart v. Kies- 
senbeck, 114 P.2d 147. 

Pa.Com.Pl. Plaintiff’s right to have 


mat judgment recovered in a Florida court 
-of competent jurisdiction entered in a 


Pennsylvania court was upheld, where 
a mortgage had been foreclosed and the 


- sum involved represented the deficiency 


due plaintiff. The judgment being con- 
elusive, no defense could be heard in an 
action which went to the merits of the 


' original controversy.—Bear v. Walker, 
88 P.L.J. 639 


entered into a note and 
in the state of 


Defendant 
mortgage obligation 


- Florida and when unable to pay, a 


proceeding to foreclose was instituted. 
In the claim filed there a decree of 


 ‘eourt was sought authorizing the. fore- 
—elosure and for a deficiency judgment 


against the defendant. This deficiency 
sum was confirmed by the court and 
judgment entered. Defendant was not 
entitled to a retrial on the merits, when 
an exemplified record was_ filed in 
Pennsylvania where he resided.—Bear 
v. Walker, 88 P.L.J. 639. 
§ 1608 

* U.S.Colo. In suit in Colorado to en- 
join enforcement of Wyoming judgment 
that claimant was entitled to a 1/64th 
in profits from operation of 
Colorado oil properties, if Wyoming 


'.ecourt had jurisdiction over plaintiff’s 


intestate against whom judgment was 
rendered, the holding by Colorado Su- 


- preme Court that Wyoming judgment 


was void because of inconsistency be- 


Phe it 
Comp.St.Wyo. 
1920, §§ 5636, 5641.—Milliken vy. Meyer, 
61 S.Ct. 339, reversing Meyer vy. Milli- 


not warranted. 28 U.S.CA. § 687 


‘ken, 76 P.2d 420 and 100 P.2d 151 


Ga.App. ‘he judgment of a court 
of one state, when sued on, pleaded, 
or introduced in evidence in another 
state, is entitled to receive the same 


full faith, credit, and respect that is 
accorded to it in the state where ren- 
dered, and, if it is valid and conclu- 
sive, there, it is so in all other states. 
—Dyal v. Dyal, 16 S.H.2d 53. 

A judgment rendered by a court of 


-ecompetent jurisdiction of another state 


‘is conclusive on the merits in Georgia 
courts when made the basis of an ac- 


ay mY gt Send a ee eC 
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tion or defense, and the merits cannot 


be reinvestigated.—Dyal v.. Dyal, 16 S. 


H.2d 53. 

Though a foreign decree sought to 
be enforced in Georgia may not be al- 
tered or modified by Georgia courts, it 
may be interpreted by a Georgia court 
and effect may be given to its legal 
Ne fami a gi v. Dyal,-16 S.H.2d 
5: 


Iowa. The state has power to limit 
time within which an action can be 
brought in state to recover upon a de- 
mand, which is evidenced by a judg- 
ment of a court of one of sister states, 
but state has no right to legislate in 
reference to duration or validity of 
judgment rendered by court of any of 
sister states.—Federal Land Bank of 
‘Omaha v. Jefferson, 294 N.W. 293. 

La.App. An alleged class suit by 
policyholder in a fraternal benefit so- 
ciety brought in Tennessee, where as- 
sociation, which was incorporated in 
Mississippi, had its principal place of 
business, was not “res judicata” or en- 
titled to full faith and credit in subse- 
quent suit in Louisiana by a policy- 
holder, who had not been a party to 
class suit, against society to recover 
cash surrender value of policy. U.S. 
C.A.Const. art. 4, § 1:—Lewis vy. Colum- 
bia Mut. Life Ins. Co., 197, So. 619. 

Mo. The Supreme Court of Missouri 
must give full faith and credit to a 
valid judgment of an Illinois court 
when the judgment is sued on,in Mis- 
souri.State ex rel. Robb vy. Shain, 149 
8.W.2d 812, quashing certiorari George 
ue Day Sons v. Robb, 139 S.W.2d 

oo. 


Mo.App. A judgment is not effective 
outside of the state where rendered, 
unless suit on such judgment is prose- 
cuted to final judgment in the other 
Sse pili phe! v. Withers, 148 S. 


Nev. The “full faith and _ credit’ 
clause of the Federal Constitution, and 
federal legislation pursuant thereto, do 
not purport to give to a judgment any 
extraterritorial effect, nor do those 
provisions have anything to do with 
the recognition of foreign judgments as 
precedents, and they come into effect 
only in connection with the doctrine of 
res judicata, not with that of stare de- 
cisis. .C.A-Consty art. 4,°§ 1 Inire 
Porep, 1122. 2a% 533: 


N.Y. The constitutional requirement 
that full faith and credit shall be given 
to judgments of other states requires 
that states shall give to decree such 
force and effect as it was entitled to re- 
ceive in state in which it was ren- 
dered.—In re Kelly’s Estate, 33 N:B.2d 
62, 285 N.Y. 139, modifying 20 N.Y.S. 
2d 689, 259 App.Div. 1024. 


S.C. Under the “full faith and cred- 
it’ clause of the Federal Constitution, 
a judgment rendered by a court of one 
state is entitled to full force and ef- 
fect in the courts of another state of 
the union, U.S.C.A.Const. art. 4, § 1— 
Johnson vy. Johnson, 13 S,E.2d 593. 

Tex.Civ.App. Where judgment of a 
sister state is assailed in Texas the 
attack is a “collateral attack” and in 
order for it to be successful, the judg- 
ment must be void.—Krummen y. Still, 
146 S.W.2d 288, error dismissed, judg- 
ment correct. 
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U.S.Idaho. By reason of constitution- 
al requirement that full faith and cred- 
it be given the valid actions of a state, 
courts of one state must recognize 
valid attachment judgments of other 
states.—Huron Holding Corporation y. 
Lincoln Mine Operating Co., 61-—-S.Ct. 
513, reversing Lincoln Mine Operating 
Co. vy. Huron Holding Corporation, 111 
H.2d 438, reversing. 27 F.Supp. 720, 
certiorari granted Huron Holding Cor- 
poration v. Lincoln Mine Operating Co., 
Glos Otero. 

C.C.A.Pa. The requirement of the 
Federal Constitution that full faith 
and credit shall be given in each state 
to the public acts, records; and judi- 
cial proceedings of every other state 
does not contemplate that an invalid 
judgment or decree shall thereafter be 
automatically validated, U.S.C.A. 


Const. art. 4, § 1 Yeu 
Rapid Transit Co., 117 Sct as 
_ D.C.Ney. Where a_ defendant enter: < 
a special appearance in case prosecuted 
in state other than that of his resi- 
dence for purpose solely of raising a 
guestion of jurisdiction, and decision _ 
is adverse to such contention and no 
appeal therefrom is taken, question of 
jurisdiction becomes ‘‘res judicata’ and 
cannot as to such action again be liti- 
gated.—Durlacher v. Durlacher, 35 F. 
Supp. 1005. —— 
Ala.App. A judgment of an Ohio 
court of reeord, baséd on a warrant of 
attorney contained in a note entered 
into in Ohio, was a valid and binding” 
judgment of a court of competent juris- 
diction in Ohio, and Alabama court in 
action on the judgment was required 
to give to the judgment full faith and 
eredit, notwithstanding that the war- 
rant of attorney would have been yoid 
under Alabama statute had it been ex- 
ecuted in Alabama. 28 U.S.C.A. § 687; . 
U.S.C.A.Const. art. 4,,§ 1; Gen.Code 
Ohio, §§ 11594-11597; Code Ala.1923, 
§ 8047.—Ohio Bureau of Credits v. 
Steinberg, 199 So. 246, 29 Ala.App. 515, 
gertioran denied 199 So. 252, 240 Ala., 


Cal. A valid judgment rendered by 
court of any state must be accorded 
full faith and credit by every other 
court in United States, though based 
on cause of action which is against 
law and public policy of state where- 
in enforcement of judgment is sought. 
—Biewend v. Biewend, 109 P.2d 701, 
Baca 1264, prior opinion 101 P. 


Nev. The fact that a local adminis- 
trative committee in California, after 
considering. the fact that Nevada at- 
torney advertised in a California news- 
paper for the purpose of soliciting di- 
vorce cases, concluded that the facts 
did not. justify disciplinary action by 


‘the California State Bar, would not bar | 


disciplinary proceedings under the doc- 
trine of “res judicata’? in Nevada be- 
cause of the same advertisement, nor 
make disciplinary proceedings in Ne- * 
vada a violation of the “full faith and 
eredit” clause of the Federal Constitu- 
tion. Comp.Laws, §§ 577, 10145; US. 
C.A.Const. art. 4, § 1.—In re Porep, 111 
P.2d 533. 


Even between the same parties, a 
judgment of nonsuit in one state is not 
a bar to a new suit on the same cause 
of action in another state.—In re Porep, 
PEP 20 aoa 

N.Y. The constitutional requirement 
that full faith and credit be given judg- 
ments of other states applies alike to 
judgments at law and decrees in eq- 
uity and of courts of chancery.—In re 
Kelly’s Estate, 338 N.E.2d 62, 285 N.Y. 
139, modifying 20 N.Y.S.2d 689, 259 
App.Diy. 1024. ; 
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Del. Judgment resulting in issuance 
of letters testamentary to executors in 
probate proceedings in Georgia, upon 
probate of will of decedent in solemn 
form, was not “res judicata” of issue of 
domicile in interpleader suit by cor- 
poration which was not a party to the 
probate proceedings, to determine 
whether executors in Georgia or ‘tem- 
porary administrator in New York were 
entitled to new certificates for stock 
belonging to decedent at time of her 
death.—New York Trust Co. v. Riley, 
16 A.2d 772, 

One who is neither party to a judg- 
ment nor in privity with a party there- 
to is not bound by the judgment under 
the ‘“‘full faith and credit’ Clause of the 
federal constitution. 28 U.S.C.A. § 688; 
U.S.C.A.Const. art. 4, § 1—New York 
Trust Co. v. Riley, 16 A.2d°772, 

Temporary administrator appointed 
in New York upon the petition of sur- 
viving husband was not in “privity” 
with the husband so as to make bind- 
ing on administrator judgments ren- 
dered in Georgia in probate proceed- 
ings to which husband was a party ap- 
pointing a general domiciliary repre- 
Sentative of decedent’s estate—New 
York Trust Co. v. Riley, 16 A.2d 772. 
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U.S.Colo. Where judgment on_ its 


y 


» 


a 0. 
8 into he- 

- Cause of action, ‘the logic or con- 
sistency of the decision or the validity 
legal principles on which judgment 
is based, and whatever mistakes of law 
may underlie the judgment it is con- 
Clusive as to all the media concludendi. 
28 USCA. § 687; U.S.C.A-Const. art, 
4, § 1.—Milliken v. Meyer, 61 S.Ct. 339. 
reversing Meyer v. Milliken, 76 P.2d 
420 and 100 P.2d 151. Le 
_. C.C.A.Iowa. One who 
' procures, a conveyance may not defeat 
the defrauded grantor, nor protect him- 
self from consequences of his fraud, by 
bringing suit for restoration in another 
jurisdiction from the one in which his 
fraud was adjudged, but is concluded 
by the first judgment. Phoenix Finance 
Corporation y. Iowa-Wisconsin Bridge 
Co., 115 F.2d 1. { , 
_towa. Where trust agreement was 

executed by owners ofelowa land with 
consent of creditors, for purpose of 
liquidating partnership, and trustee ap- 

pointed by Illinois court received title 
-from the owners with power to sell or 
encumber subject to rights of the part- 

nership creditors and to a charge im- 

posed by will, the Illinois court had 

jurisdiction to direct the trustee to 
perform trust agreement by instituting 
suit in Iowa court for sale of the Iowa 
: land, and Iowa court should have giv- 
en “full faith and credit’ to the Illi- 

-nois court decree and ordered sale of 

the land ag prayed by the trustee.— 

Meents v. Comstock, 296 N.W. 721. 

Miss. A Louisiana judgment against 
partnership and members thereof in 
solido would not be construed to mean 
that members were jointly and. several- 

ly liable by Mississippi court when 
judgment was sought to be enforced 
there, where record in Louisiana ‘court 
showed that Louisiana court disavowed 
any power or purpose to render any 
judgment against partners as individ- 
Bee igh ictea Bros, v. Powell, 198 So. 

Mo. A judgment by Illinois circuit 
court that injuries sustained by em- 
ployee did not arise out of and in the 
course of employment within the Work- 
men’s Compensation Act would be giv- 
en “full faith and credit’? by the Mis- 
souri Supreme Court. Smith-Hurd 
Stats.Ill. e. 48, §§ 143, 148; US.C.A. 
Const. art. 4, § 1—Mangiaracino vy, La- 
clede Steel Co., 145 S.W.2d 388, cer- 
tiorari denied 61 S.Ct. 941. 


NJ. The issues raised by an action 
for damages allegedly sustained by 
plaintiff as result of being induced to 
sign a release and discontinue action 
against a corporation for amount of 
loan upon fraudulent representations of 
individual defendants that corporation 
was in hopeless financial condition were 
not “res judicata’ because of a prior 
New York judgment, where New York 
judgment was based solely on _ the 
pleadings and not on the _ merits.— 
Kearney v. National Grain Yeast Cor- 
poration, 19 A.2d 19, 126 N.J.L. 307. 
N.M. “Full faith and credit” will 
be given to judgments and decrees of 
a sister state in habeas corpus proceed- 
ings.—Albright v. Albright, 115 P.2d 
59, 45 N.M. 302. 


The courts of one state upon a 
showing of changed circumstances in- 
dicating that the welfare of child will 
best be served by change of custody 
from parent who was awarded custody 
by court of another state, to the other 
parent, will not hesitate to make the 
change and in doing so does not deny 
“full faith and credit” to the judg- 
ment of the other state.—Albright v. 
Albright, 115 P.2d 59, 45 N.M. 302. 

N.C. The “full faith and credit” 
clause of the Federal Constitution 
would not prevent a state from with- 
drawing from jurisdiction of its courts 
an action to enforce a judgment ren- 
dered in another state based on trans- 
action forbidden by public policy or 
statute law of state in which judgment 
was sought to be enforced, where il- 
legality of such transaction had not 
been raised or determined in court of 


fraudulently © 


m SCA t,, ak oy 
‘ \ f .Const, art, | 
vey, {i sod 30, 
nt of court of foreign juris- 
t transaction involved did 
not constitute gambling would be con- 
oe oes peony on sedemeat Beas 
<—Codv vy. Hove OF 
BUS NC. 309. ee, oan 
In action on foreign judgment, if 
plaintiff's cause of action was based on 
gaming transaction as defined by stat- 
ute and defendant did not have an op- 
portunity in original forum to present 
such defense, or failure to do so was 
not conclusive in courts of foreign ju- 
risdiction, and for that reason no such 
defense was raised, defendant’s plea to 
jurisdiction for maintenance of action 
on judgment should be sustained. CS. 
§ 2144.—Cody v. Hovey, 14 S.H.2d 30, 
219 N.C. 369. 
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; U.S.Colo. A Colorado court, under 
full faith and credit” clause of Con- 
stitution, could not enjoin enforcement 
of Wyoming judgment that claimant 
was entitled to a sth interest in 
profits from operation of Colorado oil 
properties, where person against whom 
judgment was obtained had domicile in 
Wyoming and while absent from state, 
not only received actual notice of Wy- 
oming proceedings, but was personally 
served under affidavit for constructive 
service as provided by Wyoming stat- 
utes, which procedure met requirements 
of ‘due process of law,’ such person’s 
domicile in Wyoming constituting a 
sufficient basis for extraterritorial serv- 


ice. Comp.St.Wyo.1920, §§ 5636, 5641; 
28 U.S.C.A. § 687; U.S.C.A.Const. art, 
4, § 1; Amend. 14.—Milliken v. Meyer, 


61 S.Ct. 339, reversing Meyer vy. Milli- 
ken, 76 P.2d 420 and 100 P.2d 151. 

C.C.A.Mo. A state court, which as- 
sumes to enjoin an in personam action 
for money judgment brought in fed- 
eral court, does so in excess of its 
jurisdiction and the state court’s  de- 
cree in so far as it affects proceedings 
in the federal court is void, and is not 
entitled to full faith and credit and 
its enforcement may be enjoined.— 
Southern Ry. Co. v. Painter, 117 F.2d 
100 


Iowa. Judgments obtained in one 
state are, in another state, only con- 


-tract debts, without force of domestic 


judgments, except for purposes of evi- 
dence.—Federal Land Bank of Omaha 
v. Jefferson,-294 N.W. 293. 


N.J.Ch. A judgment recovered in one 
state and certified to\ another furnishes 
indisputable proof of the amount due, 
where both parties were properly be- 
fore the court, but does not authorize 
a court in the latter state to proceed 
on the judgment until recovery has 
been had thereon in such state. U.S. 
C.A.Const. art. 4, § 1.—Montgomery v. 
aaa seat 17 A.2d 785, 128 N.J.Bq. 
554, 


A judgment recovered in one state 
and certified to another is a debt of 
record but has merely the force of 
evidence in the latter state, and does 
not carry into the latter the efficacy 
of a judgment on property or persons 
to be enforced by execution, and to 
give it that force, it must be made 
a judgment there and can be executed 
in the latter only as its laws permit. 
U.S.C.A.Const. art. 4, § 1—Montgomery 
vy. Armstrong, 17 A.2d 785, 128 N.J.Eq. 
554, 

N.Y.Mun.Ct. A valid foreign judg- 
ment for payment of money will not 
be enforced unless the amount to be 
paid is fixed in the judgment or has 
become fixed under the law of the state 
which rendered it.—Preston y. Preston, 
27 N.Y.S.2d 626, 176 Mise. 478. 
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U.S.Colo. Where a judgment ren- 
dered in one state is challenged in an- 
other, want of jurisdiction over either 
the person or the subject is open to in- 
Guiry, 28 -U.S:CAcres. (687 5 U.S! Ay 
Const. art. 4, § 1.—Milliken v. Meyer, 61 
S.Ct. 339, reversing Meyer v. Milliken, 
76 P.2d 420 and 100 P.2d 151. 

U.S.Il]. A judgment in personam 
rendered in a litigation in which a 
person is not designated as a party or 


* 
219 
-seribe, and judicial action enforcing it 


§ absent party is not that “due process 


, WE 
void and could be collaterally attacked. 


» | a 
. = 
x ’ f _ n 
to which he not 1 mé pa Ho 
by service process is uot entitle 
to the full faith and credit which the 
federal constitution and statute pre 


against the person or property of th 


of law” which the Fifth and Fourteenth 
Amendments require. 28 U. : Y8e 
687; U.S.C.A.Const. Amends. 5, 14. 
Hansberry v. Lee, 61 S.Ct. 115, revers 
ing Lee v. Hansberry, 24 N.H.2d 3 Lee 
872 Ill. 369, certiorari granted Hans. r 
berry v. Lee, 60 S.Ct. 889, 309 U.S. 652, 
84 L.Ed. 1002. an: 
C.C.A.Tenn. A sovereignty cannot ex 
tend its process beyond its own terri-— 
torial limits, to subject either person 
or property to its judicial decisions, 
and an exertion of authority by a sov 
ereignty beyond its. territorial’ limit 
is a mere nullity and incapable of 
binding persons or a oa are an 


1 


other tribunals. 28 U.S. f 
8.C.A.Const. art, 4, § 1.—Baskin 
Montedonico, 115 F.2d 887, affirmin 
F.Supp. 894, 2 es 


troversy between 


patents was submitted to LOrk 
courts in accordance with an arbit: 
tion agreement, award in arbitratio 
proceeding was not “‘res judicata” of 
issues in plaintiff's subsequent aetio 
for declaratory judgment that plain- 
tiff’s product did not infringe claim 
of defendant’s patents, since New York 

Ka 


D.C.N.Y. “Where con 


against contingent remaindermen — 
sell land, the court lacked, jurisdi 
tion of the action, and hence the jud 
ment ordering sale of the land 
C.S.N.C. §§ 1744 and 1745, as amended 
by Pub.Laws 1923, ec. 69 and 64. 
Watson vy. U. S., 34 F.Supp. 777. 
Idaho. The full faith and _ credit 
clause of the Federal Constitution does. 
not preclude inquiry, in an action on 
a foreign judgment, into the jurisdi , 
tion of the foreign court, nor requi 
full faith and credit to be given to a 
judgment rendered by a foreign court 
which had no jurisdiction of the Sub-- 
ject matter or parties. U.S.C.A.Const. 
art. 4, § 1 bonded Aaa ae Co. v. 4% ‘ 


Brown, 109 P.2d 89 ; 
La.App. As a condition precedent f 
application of full faith and credi 
clause of Federal Constitution to mem 
hers of a class that might be affected 
by judicial proceedings of another 
state, it must appear that such cou 
had jurisdiction to bind the members _ 
of the class wherever , located, U. 
A.Const. art. 4, § 1—Lewis v. Columb: . 
Mut. Life Ins. Co., 197 So. 619. x ns 


Miss. A defendant ~ sued in| foreign 
jurisdiction and appearing specially “eal 
and trying case on merits, in event) — 
jurisdictional issue is ruled against, 
him, is bound by decision of court of 
foreign state in absence of fraud, and. 
cannot have jurisdictional question re- 
viewed collaterally in courts of hi 
residence or domicile, where judgme 
is later sought to be propounded there, 
—Finklea Bros. v. Powell, 198 So. 293. 
A Mississippi partnership sued in | 
Louisiana and appearing specially in: — 
Louisiana and excepting to jurisdiction — 
and litigating case on merits after ad- 
verse ruling on jurisdictional issue, 
could not have jurisdictional question 
reviewed collaterally in Mississippi 
court when judgment was later sought 
to be enforced there. Act La.1918, No.. 
179, § 1, subds. 4, 12.—Finklea Bros. v. 
Powell, 198 So. 2938. 


N.H. Though a probate, court as- 
sumes jurisdiction of foreign assets. 
without objection, its judgment is void 
as to such foreign assets and will not 
be given credit in the state where the- 
assets lie—Keenan vy. Tonry, 16 A.2d: 
705, 1382 A.L.R. 1362. 

N.Y.Sup. Defendant’s defense of lack — 


ee of. jurisdiction in a Pennsylvania 
court and affidavits supporting that 
- ' defense did not violate the full faith 


* and credit clause of the federal consti- 
relied 


Baeee SP1G14 LS abvgeen 


tution upon which plaintiff 
U.S.C.A. 


ing summary judgment, 
Buss- 


Const. art. 4, § 1.—Arnold v. 
“mann, 29 N.Y.S.2d 155. 
Dis _ ex.Civ.App. The “full faith and 
/ - credit” clause. of the Federal Constitu- 
= -. tion refers to judgments rendered by 
courts having jurisdiction over the per- 
; gon of defendant and the subject mat- 
++ ter in litigation. U.S.C.A.Const, art. 4, 
' § 1—Krummen v. Still, 146 S.W.2d 


‘ : § 1615 
U.S.Colo. If judgment on its face ap- 
' pears to be a record of a court of gen- 
eral jurisdiction, such jurisdiction over 
_ the cause and -the parties is to be pre- 
~ sumed unless disproved by extrinsic 
evidence, or by the record itself. 28 U. 
pe SCAN SS 687s “U.S.C.A.Const. art. 4, § 
- * 1,—Milliken v. Meyer, 61 S.Ct. 339, re- 
- -versing Meyer v. Milliken, 76 P.2d 426 
and 100 P.2d 151. r 
ne Pk, - § 1616 
~ €.C.A.Tenn. The provision of Fed- 
' eral Constitution requiring every state 
‘to give full faith and credit to public 
-— ‘aets, records, and judicial proceedings 
. of every other state, does not prevent 
an’ inquiry into jurisdiction of the 
court, in which original judgment was 
given, to pronounce it, or the right of 
the state itself to exercise authority 
over person or subject matter, since the 
record of the judgment of a court in 
another state is entitled to full faith 
* and credit only when its jurisdiction is 
mot impeached. 28 U.S.C.A. § 687; U.S. 
~C.A.Const. art. 4, § 1.—Baskin v. Mon- 
~ tedonico, 115 F.2d 887, affirming 26 F. 
upp. 894, ’ 
N.C. In action on foreign judgment. 
where it appears from proposed amend- 
ment, which court in its discretion re- 
fused to permit to be filed, that judg- 
ment was based on gambling transac- 
' tion, judgment for plaintiff should not 
have been entered, but since court’s 
jurisdiction was involved, court should 
have determined whether facts alleged 
were true and whether illegality of 
transaction had been raised by appro- 
“priate pleas in trial of original case, 
or whether defendant had an oppor- 
- tunity to present such defense, or 
whether failure to plead to illegality in 
original action was conclusive in for- 
eign court. CS. 2144.—Cody_ v. 
Hovey, 14 S.H.2d 30, 219 N.C. 369. 
_ Pa.Super. In spite of full faith and 
credit clause contained in federal con- 
stitution, the jurisdiction of court en- 
tering a judgment or decree can al- 
ways be questioned by a court in 
another state which. is asked to give 
effect to such judgment or decree. U. 
~$.C.A.Const. art. 4, § 1.—Common- 
wealth v. Custer, 21 A.2d 524, 


, Tex.Civ.App. If court of sister-state 
had jurisdiction of person of defendant 
and of subject matter of the suit, its 
~ judgment imports absolute verity and 
precludes further examination, but 
judgment may be impeached in Texas 
when grounds of attack are sufficient, 
as want of jurisdiction of the subject 
matter or of the person of the defend- 
ant or fraud in procurement of the 


cae judgment.—Krummen y. Still, 146 S. 
W.2d 288, error dismissed, judgment 
correct. 
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Cal. Constructive service on a non- 


resident is not effective so as to per- 
~ mit a court to render a valid judgment 
in personam which will be within the 
protection of the full faith and credit 
clause, or be valid in the state where 
rendered. U.S.C.A.Const. art. 4, § 1.— 
Comfort v. Comfort, 112 P.2d 259, 17 
Cal.2d 786, prior opinion 105 P.2d 166. 
Where husband was not personally 
served in a suit in New Jersey to en- 
join further prosecution of a divorce 
action’ in California and husband was 
at no time a resident of New Jersey, 
wherein wife resided, New Jersey de- 
eree enjoining husband from prosecut- 
ing divorce action in California was 
~not entitled to full faith and credit 


fornia citizen, 


solely as warrant for an order grant-. 


3 _—s-:288, error dismissed, judgment correct. 
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under the Constitution and would not ‘ 


be recognized as a matter of comity 
as against husband who was a Cali- 
as against contention 
that New Jersey injunction operated 
upon marital status and that personal 
service was not necessary. U.S.C.A. 
Const. art. 4, § 1.—Comfort v. Com- 
fort, 112 P.2d 259, 17 Cal.2d 736, prior 
opinion 105 P.2d 166. ‘ 

Ga. Where court of domicile of in- 
solvent New York mutual. automobile 
casualty insurance company, after hav- 
ing acquired jurisdiction, proceeded ac- 
cording to applicable statutes to deter- 
mine the necessity for, and to fix by 
its decree, the amount of an assess- 
ment against the members of such 
company in accordance with the laws 
of New York under which it was _ or- 
ganized, but Georgia policyholders 
were not personally served and did not 
personally appear, the decree was not 
conclusive against the Georgia policy- 
holders on the question whether their 
relation to the company was such as 
to subject them to liability. Insurance 
Law N.Y. § 340 et seq—Pink v. A. A. 
A. Highway Express, 13 S.H.2d 337. 
191 Ga. 502. 

Before the full faith and. credit 
clause of the Federal Constitution can 
become operative, one must have had 
his day in court, since it is of the 
essence of ‘‘due process. of law’ that 
one must be given an opportunity to 
be heard. U.S.C.A.Const. art. 4, § 1, 
and Amend. 14.—Pink v. A. A. A. High- 
Bie Express, 13 S.E.2d 337, 191 Ga. 

Miss. Where defendant is sued in 
foreign state and service is attempted 
on alleged agent of defendant, defend- 
ant can challenge jurisdiction by dis- 
regarding suit and raising question 
whether original court had jurisdiction 
in subsequent action on judgment in 
state of his residence, or defendant can 
appeal specially and in limine challenge 
jurisdiction, and if jurisdictional is- 
sue is raised against him, proceed on 
merits and on appeal have a review 
which will involve jurisdictional ques- 
mre ae Bros. v. Powell, 198 So. 


N.Y.Sup. Findings of Illinois court 
in bank receivership proceeding were 
binding on New York stockholder in 
action in New York to enforce stock- 
holder’s 


: ren- 
dered by foreign court upon construc- 
tive Service of process is without pow- 
er to affect the marital status of a 
nonresident and nonappearing defend- 
ant who has always been a resident of 
yi state-—Smith vy. Smith, 29 N.Y.S.2d 
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Cal.App. Constructive service on a 
nonresident is not effective so as. to 
permit a court to render a valid judg- 
iment in personam which will be within 
the protection of the full faith and 
credit clause, or be valid in the state 
where rendered.—Comfort v. Comfort, 
105 P.2d 166. f 

Where husband was not personally 
served in a suit in New Jersey to en- 
join further prosecution of a divorcee 
action in California and husband was at 
no time a resident of New Jersey, 
wherein wife resided, New Jersey de- 
cree enjoining husband from prosecut- 
ing divorce action in California was not 
entitled to full faith and credit under 
the Constitution and would “not be 
recognized as a matter of comity as 
against husband who was a California 
citizen, as against contention that New 
Jersey injunction operated upon mari- 


tal status and that personal service 
was not necessary.—Comfort vy. Com- 
fort, 105 P.2d 166. 
§ 1632 
App.D.C. More than mere error 


must be shown in attack on a foreign 
judgment, to deprive it of force.—Saul 
v. Saul, 122 F.2d 64. 
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Iowa. The judgment of a sister state 


quirement is 
Acme Feed, 293 N.W. 637. cee ne 
In action on account for commissions,, 
tried to the court, wherein defendant — 
relied as basis tor counterclaim on 
Illinois judgment obtained by it against 
plaintiff, evidence sustained finding that 
jurisdiction by Illinois court over plain- 
tiff was obtained by fraud so that judg- 
ment was void.—Miller v. Acme Feed, 
293 N.W.. 637. Re 
Tex.Civ.App. In action on judgment 
obtained in Arkansas, defendants had 
right to impeach the judgment for 
fraud._Krummen y, Still, 146 S.W.2a@ 
288, error dismissed, judgment correct. 
If court of sister-state had jurisdic- 
tion of person of defendant and of 
subject matter of the suit, its judgment 
imports absolute verity and precludes 
further examination, but judgment may ~ 
be impeached ih Texas when grounds. 
of attack are sufficient, as want -.of 
jurisdiction of the subject matter or 
of the person of the defendant. or. 
fraud in procurement of the judgment. 
—Krummen y. Still, 146 S.W.2d 288. 
error dismissed, judgment correct. 
§ 1685 x * 
Pa.Com.Pl. Where it was undeter- 
mined whether the illness, or injury, 
or disability occurred in New Jersey, 
or in Pennsylvania, it was open to 
question whether the full faith and 
eredit clause of the constitution ap- 
plied to the same extent upon an ad- 
ministrative proceeding in a court of 
a foreign state as it did with respect 
to the proceedings in an _ ordinary 
court of record under the usual course 
of common law.—Ivanosech y. Moshi- 
thes, 89 P.L.J. 27. 


C.C.A.Pa. The full faith and credit 
clause controls alike the federal and 
the state courts, and the question of 
jurisdiction is open to inquiry even 
when the judgment of the court of a 
state comes under consideration in a 
federal court sitting in the same state. 
U.S.C.A.Const. art. 4, § 1.—In re Phila- 
asin Rapid Transit Co., 117 F.2d 


Where no action concerning allegedly 


unlawful transactions was validly in- 


stituted against a decedent during his 
lifetime in a Pennsylvania common 
pleas court, and party who brought 
an equity suit in that court five days 
before decedent died averred no equity 
which he could pursue personally or 
representatively, no jurisdiction at- 
tached which warranted that court in 
assuming to distribute decedent’s estate, 
and a decree directing decedent’s exec- 
utors to transfer all estate »assets fo 
transit company and assuming to em- 
power company to take proper action 
with reference to annuities and lega- 
cies was a nullity, and annuitants’ 
rights were to be judged as if the 
decree had never been entered. 20 
P.S.Pa. §§ 2241, 2245.—In re Philadel- 
phia Rapid Transit Co., 117 F.2d 730. 
Where a Pennsylvania common pleas 
court in excess of its jurisdiction di- | 
rected executors to transfer all estate 
assets to a transit company and as- 
suined to empower company to take 
proper action with reference to annui- 
ties and legacies, annuitants and all 
others involved were bound with 
knowledge that comeeny was affected 
with a public interest, but annuitants 
could not be deprived of their property 
without due process of law, and it was 
necessary that value of estate and 
amount of valid claims against it be 
reconstructed by the orphans’ court 
of appropriate jurisdiction so that an- 


nuitants’ rights could be determined 
accordingly. 20 P.S.Pa. §§ 2241, 2245, 
—In re Philadelphia Rapid Transit 


Co. TL? B.2d 730: 

D.C.Cal. An order of Railroad Com- 
mission of California upheld by Cali- 
fornia Supreme Court in its ruling 
denying writ of review was “res judi- 
eata” barring further litigation on 
same subject matter in federal Dis- 
trict Court, since in reviewing the Com- 


fr 


Ce, SPECIE: 
lease and for breach thereof that com- _ 


pany as lessor and defendant acting 
for and on behalf of plaintiff as lessee — 


under Florida law 
he retention or use of 


owing out of ‘ 


3 versing 27 F.Supp. 720, certiorari McVeigh v. McGurren, 117 F.2d 672. ceeds into which assets had been con 
granted }iuron Holding Corporation v. In action against divorced husband’s verted, since state court decisions wer 
- Yineoin Mine Operating Co., 61 S.Ct attorney for fraudulent representation not upon the merits.—Security Realiza- 

98. inducing execution of release of hus- tion Co. v. Henderson, 120 F.2d 449. 
C.C.A.8. Decrees entered in state band’s obligation, under property set- . C.C.A.N.J. Where taxpayers seeking 
-eourt suits, which determined that tlement agreement, for support of di- to enjoin collection of state taxes fi 


_ death of life tenant was binding on ; b ivonot@ecke tn ith. ‘transfer of stock to life tenant _with- 
aa remainderman’s heirs who were not in Pela ables Wecae Boch. DOL pA out limitation, -because of remainder- 
i a position to attack jurisdiction of @Qeptor is not necessary to validity of men’s failure to plead or show a de- 
e the probate court over interest in-- g.csignment. Civ.Code La., arts. 2642, mand upon and. refusal by the corpora- — 
- ‘volve Tuffy y. Nichols, 120 2 2643; Act La. No. 220 of 1932; U.S. tion was not res judicata so as to - 
me. 906...) “iterative on Ca Const part: 4; § 12 Gordon. Val- preclude sult by Female ee 
. C.C.A:Fla. In suit in alternative on lee, 119 F.2d 118, affirming Helis v. Corporation in feder , 
past due bond coupons issued by Flor- Vallee, 34 F.Supp. 467. et a at poe St and showed oe 
ida municipality, invalidity of the cou- _—_.C.A.Mich. The officers of drain dis- THANG A0G Per se ee as mot in ex. 
pons for lack of power to issue them trict represented all creditors of the ist VOSEY' iin pete iets pe ate 
¢ was settled by decision of Florida district, including bondholders, in West % et ime Orrell & ae i 
: Supreme Court, in suit to which plain- gtate court actions involving legality Pod vine Rsce Tel. "3 el. ope fe 
tiff was a party, holding the bonds of projects for which bonds were is- Ct ge en Pe A es 
‘A invalid for such reason.—Olds v. Town sued, and hence. bondholders had ‘‘no- fae ATR O56. 23, 08, nod 
_ of Belleair, 120 F.2d 492. tice” and were giyen “day in court’? 37 Sawacike rated 6 Sct. 979 
fe Where Florida trial court originally in such cases, and judgments that such 347, cer ee aN Seite aoe! 
decreed that municipal bonds were is- projects were illegal as determinative two cases, 3 U.S. , -Ed. . 
sued and proceeds thereof used for of validity of the bonds and estoppel 0.C.A.Tex. Judgment of state court 
primary object of benefiting private against denying validity, were “res which had defendant before it on regu- 
corporations in violation of Constitu- judicata” in bondholders’ action in lar substituted service and had juris- 
tion but Supreme Court determined federal court.— Bloomfield Village diction over controversy in suit in 
: that the municipality had no power Drain Dist. v. Keefe, 119 F.2d 157. trespass to try title to 200 acres of 
ox to vote the bonds and that decree of ©.C.A.Minn. A state court judgment land and to establish and quiet title 


served with summons in creditor’s state 


- promise to pay indebtedness made after 
adjudication and bankrupt failed to 


- sought discovery 


Pe Ne EE 


f 937, Act 51 
‘eightways Railros 
f California, 36 F.Supp. 269. 
D.C.Ky. If bankrupt was properly 


eourt -action based on bankrupt’s new 


answer petition in the state court ac- 
tion, judgment in that action against 


‘bankrupt was “res judicata” and could 


not be collaterally attacked in an action 
to restrain creditor from proceeding 
against bankrupt.in an equity action 
on the judgment wherein creditor 
and attachment.—In 
re Cox, 33 F.Supp. 796. : 

NE 


'D.C.N.Y. Judgments confession 


Bopsmecclerer vy. Mangin, 39 F.Supp. 
34. 
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U.S.Idaho. Federal courts should 
give full faith and credit to acts of a 
state court. 28 U.S.C.A. § 687.—Huron 
Holding Corporation v. Lincoln Mine 


’ Operating Co., 61 S.Ct. 513, reversing 


Lincoln Mine Operating Co. v. Huron 
Holding Corporation, 111 F.2d 438, re- 


decedent did not own certain stock at 
time of her death, were binding on 
Commissioner of Internal Revenue -and 
Board of Tax Appeals in determining 
estate taxes against decedent’s estate, 
in absence of any fraud or collusion or 
failure on part of administrator ad 
litem appointed to represent estate to 
erform his duty to defend the estate 
in good faith. Revenue Act 1926, § 
302, as amended, 26 U.S.C.A. Int.Rev. 
Acts, page 227.—Helvering v. Rhodes’ 
Estate, 117 F.2d 509. 


C.C.A.9. A decree of California Su- 
perior Court sitting in probate, order- 
ing distribution to surviving wife of 
stock which had been held by deceased 
husband and wife as joint tenants, did 
not establish that wife acquired such 
stock by ‘transfer’ so as to be liable 
for husband’s income tax to extent of 
the value of the stock. Revenue Act 


poses, resort thereto was not precluded 
by doctrine of “estoppel by judgment”. 
Sp.Acts Wla.1923, ec. 9686; Const.Fla. 
art. 9, § 7—Olds v. Town of Belleair, 
120 F.2d 492. 

C.C.A.Fla. Decision of Supreme 
Court of Florida that Florida munici- 
pality had under its charter no pow- 
er to issue bonds and that decree of 
validation did not cure the want of 
power did not involve adjudication re- 
garding whether there was any relief 
to be had by bondholder under Flori- 
da law growing out of the municipal- 
ity’s use of the money for municipal 
purposes.—Getz v. Town of Belleair, 
120 F.2d 494. 


in state court will be given full faith C.C.A.Ill. Judgment of Illinois court court dismissing action by nationa! 

and credit in federal court as judg- por ag, claim for children against bank’s receiver against savings and ~ 

ments based upon consent jurisdic- husband’s estate, and finding that no loan association’s receiver to whom 
fraudulent representations had been bank had pledged assets to secure de 


made to secure divorced wife’s release 
of husband’s obligation under property 
settlement agreement for support of 
wife and children did not, on theory 
of “res judicata”, bar wife from main- 
taining suit against husband’s attorney 
for fraudulent representations inducing 
execution of release, where the attor- 
ney was not a party to Illinois suit.— 


vorced wife and minor children, where 
Illinois court had rendered judgment 
in favor of divorced husband’s estate 
on wife’s claim, divorced husband’s 
atturney was not discharged upon 
ground that husband and. attorney 
were tort-feasors.——McVeigh v. McGur- 
ren, 117 F.2d 672, 

C.C.A.lowa. The Michigan court, in 
appointing statutory receiver for in- 
surance company under Michigan laws, 
necessarily ruled that it had power to 
so appoint, and its determination in 
that regard wag not subject to ‘“‘collat- 
eral attack” in Federal District Court 
or in Circuit Court of Appeals, in ac- 
tion against the receiver. Comp.Laws 
Mich.1929, § 12266.—American United 
Life Ins. Co. y. Fischer, 117 F.2d 811. 

The decrees and rulings of state 
courts concerning their respective ju- 
risdictions are not subject to review or 


Pondhelder's reaped for municipal pur-- 
Co) 


had entered 


complete stranger to state court ac- 
tion,—S, T. McKnight Co. v. Central 
AMO yee Bank & Trust Co., 120 F.2d 


C.C.A.Mo. Judgment of 
Court of Missouri that county court in 
1912 had no power to make an order 
for an additional assessment of lands 


in drainage district was not “res judi- 


cata” of power of court to make an 
assessment more than 20 years later 
after statute had been amended.— — 
Drainage Dist. No. 4 of Dunklin Coun 
ty, Mo., v.; Murphy, 119 F.2d) 390,295 
C.C.A.Nev. An order of state trial 


brought against wrong party because — 
association’s receiver had assigned hi 
interest, and the decision of State 
Supreme Court affirming the order of 
dismissal were not “res judicata” 
as to preclude subsequent action b 
bank’s receiver against assignee of as 
sociation’s receiver to recover cash pro- 


property for 1934 was made in the 

same manner as 1933 assessment, which 
was sustained by the State Board of 
Tax Appeals and the New Jersey Su- 
preme Court, the issues involved in th 
injunction suit were “res judicata’’.— 
Central R. Co. of New Jersey v. Marti 
115 F.2d 968, reversing 30 F.Supp. 4 


C.C.A.N.Y. Where question whether 


at time of injury was necessarily in 
volved in personal injury action i 
state court against insured, a judg- — 
ment recovered by plaintiff foreclosed 


ble, question of whether plaintiff was 
an employee of insured at time of in- — 
jury, notwithstanding that insurer was 
not a nominal party in state court ac- 


2 eollateral attack in federal court.— fj notwithstandi that such 
eee, Api 26 sy sega pot Hey -Goge: American United Life Ins. Co. v. pd ak a le not originally plese 
er eee Moe DA o8t.. 2 Fischer, 117 F.2d 811. aa since recovery in such circumstances 

GA-Ace Neither the. District C.C.A.La. Where’ Texas judgment conclusively settled against insurer — 


Court nor the Circuit Court of Appeals 


can by way of review or otherwise 
allow relitigation of issues that were 
tried and determined in state courts.— 


- ‘ F v. Zurich General Accident & Liability ’ 
ofc OA ae Transp. Co. v. Priest, Louisiana, law the assignment was in Ins. Co., 121 F.2d 761. acer 
: { Alelye ecti r wan noti h : : : E 
C.C.A.Conn. The determination of Garnishments were run, the garnish. ,,C:C-A-Ohio. A final judgment | by 


Connecticut probate court that, under 
will, remainderman’s interest became 
vested on death of testator prior to 


validation did not protect against such 
want of power, and thereupon trial 
court entered new decree in which 
there was no mention of an unconsti- 
tutional private purpose or_ private 
use of proceeds of bonds, if there was 


42 C.J. ANNO.—199 


creditors of Texas creditor had served 
writs of garnishment in aid of writs 
of attachment on Louisiana debtor who 
had no notice of the creditor’s prior 
assignment of the indebtedness, under 


ments primed the assignment and 
judgments entered against the debtor 
in the garnishment proceedings were 


and decree directing the specific per- 
formance of a promise to assign to 
plaintiff a lease which defendant had 
procured from a certain company were 
not competent to establish allegations 
of company’s complaint in action on 


all defenses which might have been 
pleaded and proved, as well as those 
which actually were. Workmen’s Com- — 
pensation Law N.Y. §§ 


Ohio court in favor of corporation 
which was sued by remaindermen for ~ 
damages resulting from corporation’s 


on basis of alleged adverse possession 
was not void on collateral attack, not- 
withstanding court may have been in 
error as to any or all of conclusions 
upon which judgment for plaintiff was 
based. Rev.St.Tex.1925, arts. 1977, 


I I into and executed lease 
in question, where company was a ~ 


Supreme 


posits, on ground that action had been 


peeks 
ae 


ve 
Srey 


plaintiff was an employee of insured re 


ae 


against insurer, as one ultimately lia- 


ae 


10, 11.—Jones, 


te 


. 


wey; 


at 
‘ 
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Ms 
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tan Life Ins. Co. v. McDavid, 39 
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5510.—Fisher v. Jordan, 116 F.2d 183, 
reversing 32 F.Supp. 608. 
©.C.A.Tex. An unappealed from 
state court judgment regular on its 
face which determined that testator 
intended to convey a fee-simple title 
to his grandchildren was not subject 
to attack in subsequent suit in federal 
court, parties to which were also par- 
ties in suit resulting in judgment,— 
Busha v. Fortson, 116 F.2d 325. 
C.C.A.Utah. Where state Supreme 
Court reversed trial court and _ held 
that a debtor had forfeited his rights 
in property by failing to make pay- 
_ ments due, and that creditor was en- 
titled to possession of property, and 
entered its judgment to such effect and 
issued its mandate directing trial 
court to enter such a judgment, deci- 
sion of State Supreme Court was a 
conclusive determination of the contro- 
Pec pecan vy. Brickson, 114 F.2d 
D.C.Ky. A state court judgment de- 
nying recovery for injuries from in- 
‘sured automobile owner on ground that 
negligent driver was not acting aS own- 


er’s agent or employee was not “res 


judicata” of liability insurer’s liability 
(0 injured party, where policy covered 
operation of automobile with owner’s 
_ permission.—Vezolles y. Home Indem- 
nity Co., New York, 38 F.Supp. 455. 
D.C:Mass. Administrator’s final ac- 
count showing no estate of testator re- 
maining in administrator’s hands to be 
administered, when allowed by Massa- 
chusetts probate court, became “res ju- 
dicata’’ and could not be collaterally 
attacked by suit in Federal court 
against administrator for an account- 
ing.—Hllis v. Stevens, 37 F.Supp. 488. 
- Where trustee was appointed by pro- 
pate court under Massachusetts statute 
to hold, during lifetime of testator’s 
widow, personal property, the income 
of which widow was to receive, decree 
approving trustee’s final account op- 
erated as “res judicata’ and in suit in 
Federal District Court for an account- 
ing prevented recovery from either the 
trustee or his surety. G.L.(Ter.Ed.) 
Mass. c. 191, § 16.—Hllis v. Stevens, 37 
F.Supp. 488. eure f 
D.C.Mich. In action involving ques- 
tion whether wife who had killed her 
husband was barred from receiving 
proceeds of life policy in force on life 
‘of husband at time of his death, rec- 
erd of criminal case in which wife was 
convicted of manslaughter was not 
' binding upon federal court.—Metropoli- 


p BF 
Supp. 228. 

D.C.N.H. Where mortgagor brought 
action in state court against mortgagee 
and mortgagee’s assignee for alleged 
breach of contract respecting foreclo- 
sure of mortgage, and mortgagor’s re- 

mote assignee was allowed to substi- 
tute himself for party plaintiff, and a 

_ judgment was entered for mortgagee 
and his assignee after action was non- 
suited for plaintiff's. failure to appear, 
and judgment remained on state court’s 
records, judgment was a bar to prose- 
cution of subsequent action in federal 
eourt by remote assignee against mort- 
gagee’s assignee for alleged breach of 
contract.—Mascot v. Rudman, 37 F, 
Supp. 588. 

D.C.N.J. A final decree of New Jer- 
sey Court of Chancery that union was 
not copying or imitating a label of an- 
other union and was not competing 
unfairly with such other union was 
“reg judicata” in subsequent suit in 
federal court against same union in- 


- volving a trade-mark substantially iden- 


tical with label previously adjudicated, 
and was conclusive upon union and its 
privies as to all future litigation touch- 
ing the subject matter.—International 
Allied Printing Trades Ass’n v. Master 
Printers Union of New Jersey, 34 F. 
Supp. 178 

D.C.N.Y. Where controversy as to 
whether plaintiff's product infringed 
defendant’s patents was submitted at 
plaintiff’s request, under an arbitration 
agreement, and arbitration proceeding 
resulted in award to defendant, and 
confirmation by New York courts, 
award and confirmation were effective 
as an “estoppel” precluding plaintiff 


Sin Mii 


JUDGMENTS 


from thereafter maintaining action in 


federal courts for declaratory judgment 


that plaintiff's product did not infringe 
claims of defendant’s patents, irrespec- 
tive of whether arbitration proceeding 
was an enforcement by New York 
courts of arbitration agreement or 
whether New York courts passed upon 
issue of infringement as a question col- 


lateral to arbitration proceedings, Civil 
Practice Act N.Y. § 1448 et seq.; Jud. 
Code § 256, 28 U.S.C.A Sule Cas 


852. 

D.C.N.Y. Where affidavit supporting 
motion for summary judgment was not 
verified as required by New York stat- 
ute, but judgment creditor claimed 
title to chattels through sale made un- 
der levy made pursuant to the sum- 
mary judgment rendered by state 
court, judgment of state court which 
had jurisdiction of parties and subject 
matter could not be ‘collaterally at- 
tacked”, and therefore referee’s order 
denying judgment creditor’s motion 
for order directing bankruptcy trustee 
to turn chattels over to judgment 
ereditor was reversed. Rules of Civil 
Practice N. Y., rule 113.—In re North- 
ern & Parsons, 36 F.Supp. 35. 

, D.C.N.Y. A judgment for defendants 
in suit in state court for trade-mark 
infringement and unfair competition 
was not “res judicata” in action in 
federal court for the same relief against 
defendants who were neither parties 
nor privies to the state court suit.— 
Thierfeld v. Postman’s Fifth Avenue 
Corporation, 37 F.Supp. 958. ~ 

_ D.O.N.Y. An order of a county court 
in New York directing the removal of 
relief clients to another state pursuant 
to the New York statute, unsuccess~ 
fully attacked on constitutional 
grounds, was “res judicata,” where a 
direct appeal attempted to be taken to 
the Court of Appeals had been dis- 
missed without determination by the 
Court of Appeals of the constitutional 
questions, and hence a suit could not 
be maintained in the federal court to 
enjoin enforcement of the statute on the 
same constitutional grounds. Public 
Welfare Law N.Y. § 71 ; Civil Practice 
Act N.Y. § 588, subd. 3; U.S.C.A.Const. 
art. 1) § 8; art. 4, (§ 2 Amend, 14.— 
Chirillo v. Lehman, 38 F.Supp. 65, af- 
Aare 61 S.Ct. 741, 312 Wise 662, 85 1, 


A state court’s judgment may not be 
reviewed by bill in equity in a federal 
faa) x Lehman, 88 F.Supp. 

, affirme {Cin UAL wol2, Once 
85 L.Ed. —, ng asueaey 

D.C.N.Y. In action in federal -Dis- 
trict Court for’ Southern District of 
New York to recover a bank deposit, 

full faith and credit”? was required to 
be given to New York attachment pro- 
ceedings in which warrants of attach- 
ment had been levied against the de- 
posit. 28 U.S.C.A. § 687.—Steingut v. 
National City Bank of New York, 88 
F.Supp. 451. 


D.C.N.Y. The dismissal, on motion 
for Summary judgment, of a stockhold- 
ers representative action by a New 
York state court was not “res judica- 
ta” of a_similar action in a federal 
District Court, where stockholder had 
brought state court action after his 
motion to intervene in federal court 
action was denied, individual defend- 
ants served in state court action and 
moving for summary judgment in fed- 
eral court action did not attempt to 
remove state court action to federal 
court as they had other actions, and 
attorneys for plaintiffs in federal court 
action were not notified of motion for 
Summary judgment in state court ac- 
tion until time to appeal from judg- 
ment therein had expired. Federal 
Rules of Civil Procedure, rule 23, 28 
U.S.C.A. following section 723¢c.—Wink- 
elman_y. General Motors Corporation, 
39 F.Supp. 826. 

D.C.Ohio. Action could be main- 
tained by receiver of national bank to 
free receiver and certain funds held 
by him as such from claims of county 
for taxes, where former actions by 
bank relied upon as a bar were dis- 
missed without prejudice and action 
by receiver in the state court merely 


. 


sought and obtained leaye of court to 


sell property clear of liens for taxes 


and transferred lien, if any to proceeds. 
—Odland y. Findley, 38 F.Supp. 563. 

D.C.Okl. A state court judgment, 
final in form, dismissing death action 
against two alleged tort-feasors pur- 
suant to compromise and settlement, 
was judgment on merits, barring fur- 
ther action by plaintiff for additional . 
recovery against other tort-feasors, not 
made parties to first action, though 
plaintiff and judgment attempted to re- 
serve plaintiff’s right to proceed against 
other tort-feasors.—Eberle v. Sinclair 
Prairie Oil Co., 35 F.Supp. 296. 

D.C.Okl. A judgment of Oklahoma 
district court granting permission to 
drill well under Oklahoma City zon-, 
ing ordinance in “drilling area’ com- 
posed of tract subject to oil and gas 
lease and an adjacent tract, both of 
which were too small to constitute 
separate drilling areas, and providing 
that lessor should share royalty with 
owners of adjacent tract in the pro- 
portion that areas of each tract should 
bear to total “drilling area’, was a 
“final judgment’ which was binding 
on lessor in suit in Wederal District 
Court involving rights to royalty, 
where all parties in interest were 
joined in Oklahoma district court pro- 
‘ceeding and were present at the hearing 
and no appeal was taken from such 
judgment.—Mead v. Shell Petroleum 
Corporation, 35 F.Supp. 975. 


D.C.Okl. Under Oklahoma law, an 
Oklahoma district. court’s judgment, 
which was affirmed by Oklahoma Su- 
preme Court, surcharging a guardian 
after guardian’s final account had been 
approved by county court and guar- 
dian discharged was binding upon 
surety on guardian’s bond in subse- 
quent guardian’s action in federal Dis- 
trict Court to recover judgment against 
surety on bond, where there was no 
evidence of fraud or mistake in ob- 
taining judgment, and surety’s attor- 
ney and representatives were present 
during trial in district court, and ap- 
peal to Supreme Court was under di- 
rection and at expense of surety.— 
Waldrep v. Merkle, 38 F.Supp. 165. 

D.C.Okl. Peremptory writs of man- 
damus in Oklahoma courts, compelling 
citv clerks to accept street improve- 
ment bonds in payment of street im- 
provement assessments, were not “res 
judicata” in action by holders of 
bonds, in name of municipalities, to 
foreclose lien of street improvement 
assessments, where bondholders were 
not parties to the mandamus actions, 
and writs of mandamus were predicated 
on an Oklahoma statute which im- 
paired obligations of contracts in vio- 
lation of Federal Constitution, not- 
withstanding that mandamus actions 
were completed before decision of Okla- 
home Supreme Court holding such stat- 
ute unconstitutional. 11 Okl.St.Ann. § 
107; 62 Okl.St.Ann. §§ 341-346: U.S. 
C.A.Const. art. 1, § 10.—City of Clin- 
ton, Okl., ex rel. Schuetter, v. First 
Nine Bank in Clinton, Okl., 39 F.Supp. 

A judgment of Oklahoma court in 
street improvement lien foreclosure ac- 
tion, entered with acquiescence of the 
bondholder instituting such action, 
quieting, as against all holders of 
streets improvement bonds, the title of 
property owner who had surrendered 
street improvement bonds to city clerk 
in alleged payment of street improve- 
ment assessments, was not “res judi- 
eata” in federal court action by an- 
other bondholder-to foreclose lien of 
street improvement assessments, where 
the other bondholder was not a party 
to the action in the Oklahoma court, 
action in Okiahoma court was not a‘ 
class action, and bondholder institut- 
ing Oklahoma action was not acting 
for benefit of the other bondholders 
but in prejudice of their interests, 
and the judgment of the Oklahoma 
court contravened contract ‘clause of 


Federal Constitution. 11 OklSt.Ann. 
§ 107; 62 OklStAnn. §§ 341-346; 
U.S.C.A.Const. art. 1, § 10—City of 
Clinton, Okl., ex rel. Schuetter. vy. 


First Nat. Bank in Clinton, Okl., 39 PB. 
Supp. 909. 
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~consin circuit court which determined 
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—proration on a 


_to foreclose trust deed securing 


Se Se 


silts 


en thi eral Dis- 
ied to a jury in_an 
milar life policy in a Wis- 


the issues in favor of plaintiff and 
against defendant, and the Wisconsin 
Supreme Court affirmed the circuit 
court’s judgment, that judgment was 
“res judicata” on the material issues 
raised by the pleadings in the case be- 
fore the federal District Court.—Tully 
v. Prudential Ins. Co. of America, 33 


F.Supp. 
§ 1644 


U.S.Tex. In suit by an oil company 
against the Texas Railroad Commission 
to enjoin the enforcement of an_ oil 
proration order as against plaintiff's 
wells, the denial of relief in the fed- 
eral court on the ground that due 


process was not violated, by the order. 


made pursuant to. statute requiring 
“reasonable basis’ 
would not foreclose the plaintiff from 
seeking whatever remedy it might have 
in the state court. Vernon’s Ann.Civ. 
St.Tex. art. 6049c, § 7; U.S.C,A.Const. 
Amend. 14.—Railroad Commission of 
Texas v. Rowan & Nichols Oil Com- 
pany, 60. S.Ct. 1021, 310 U.S. 573, 84 
L.Ed. 1368, reversing 107 F.2d 70, af- 
firming Rowan & Nichols Oil Co. v. 
Railroad Commission of Texas, 28 F. 
Supp. 131, certiorari granted Railroad 
Commission of Texas y. Rowan & 
Nichols Oil Co., 60 S.Ct. 613, 309 U.S. 
646, 84 L.Ed. 999. 
C.C.A.lowa. Where 
stock surrendered in 
bonds was denied under the 
hands doctrine” in suit in federal pane 
e 
ponds, bondholder could not maintain 
suit in state court to obtain the stock. 
—Phcenix Finance Corporation v. lowa- 
Wisconsin Bridge Co., 115 F.2d 1. 
€.C.A.Ohio. The determination of 
federal court sitting in bankruptcy that 
administrator of estate of decedent had 
right to pursue prescribed remedies 
under section of Bankruptcy Act con- 
cerning agricultural compositions and 
extensions was “res judicata’ against 
collateral attack in a state court. 
Bankr.Act § 75, 11 U.S.C.A. § 203.— 
Chapman vy. Federal Land Bank of 
Louisville, Ky., 117 F.2d 321. 
D.C.Mich. The federal courts have 
jurisdiction under their general equi- 
ty powers to determine, as between 
the parties to action, the interests of 
creditors, heirs and legatees, and while 
the court. cannot interfere with the ad- 
ministration of an estate by probate 
eourt, its decision on such questions 
is binding on the probate  court.— 
Metropolitan Life Ins. Co. v. McDavid, 


restoration of 
exchange for 


' 39 F.Supp. 228. 


‘Cal.App. Where a judgment of a 
federal court is received in a_ state 
court, it is to be accepted with the full 
faith and credit accorded that judg- 
ment in the jurisdiction where it was 
rendered, and in the light of its in- 
terpretation in the federal decisions.— 
Bank of America Nat. Trust & Savings 
Ass'n v. McLaughlin Land & Livestock 
Co., 105 P.2d 607. : 

Where Federal District Court, in 
proceeding under that section of the 
Bankruptcy Act dealing with agricul- 
tural compositions and extensions, on 
issues squarely presented by debtor, 
found that debtor was not a farmer 
within meaning of act and that prior 
trustees’ sale was valid, that bank be- 
came the owner of the property by pur- 
chase at trustees’ sale, and that debtor 
owned no interest therein, which find- 
ings were incorporated in Federal Dis- 
trict Court’s judgment, it would be 
assumed that, when the Circuit Court 
of Appeals affirmed the judgment, the 
udgment became “res judicata’ of 
oth issues tendered and tried, includ- 
ing issue whether debtor was a farmer, 
Aeiaihets nding that Circuit Court of 
Appeals, in affirming judgment, based 
conclusions on the other issue. 
Bankr.Act § 75, 11 U.S.C.A. 203.— 
Bank of America Nat. Trust & Savings 
Ass’n v. McLaughlin Land & Livestock 
Co., 105 P.2d 607. 


Ill.App. Decision of federal court 


conduct of t 


“clean 


vis Pare 


ye 


in reorganiz tion proceeding approving — 
‘t rustees under trust deed 


was “res judicata’ in suit by bond- 
holders against trustees in state court 
for an accounting, where the issues 
and parties were identical. Bankr.Act 
Ce STA 35 SL a OAS 207.—Meyer_ Vv. 
Kenmore-Granyille Hotel Co., 31 N.H. 
2d 330, 308 Ill.App. 78. 

Ill. App. A judgment of federal 
bankruptcy court that a judgment 
against bankrupt for assault and bat- 
tery is not dischargeable in bankruptcy 
is “res judicata” in subsequent action 
in state court involving same question. 
Bankr. Act $75 0 US Ge Ace 89 35 
Gorezyca vy. Stanoch, 31 N.H.2d 
308 Ill App. 235. 

Ky. Where plaintiff was a party to 
litigation in federal district court by 
trustee in bankruptcy for plaintiff's 
husband to set aside husband’s deed 
conveying land to plaintiff as in fraud 
of husband’s creditors, and in federal 
court plaintiff made. no claim to an 
interest in land, a judgment in federal 
court setting aside husband’s deed to 
plaintiff precluded plaintiff from main- 
taining subsequent action against trus- 
tee’s grantee to compel sale of land on 
ground that it belonged jointly to 
plaintiff and grantee.—Triplett v. Bays, 
149 S.W.2d 723, 285 Ky. 822. 

Mass. Where bankruptey referee 
was required to determine, in composi- 
tion proceeding, whether joint enter- 
prise existed between bankrupt and 
creditor, referee’s finding that joint 
enterprise existed was conclusive on 
state court passing on bankrupt’s coun- 
terclaim, based on theory of joint en- 
terprise, in creditor’s accounting suit 
in state court. Bankr.Act §§ 38, 39, 
68, 74, 11 U.S.C.A. §§ 66, 67, 108, 202. 
—Harlow Realty Co. v. Whiting, 31 
N.E.2d 928, 308 Mass. 220. 


N.J.Tax App. Where petitions of ap- 
peal filed by railroad systems with 
-state board of tax appeals against as- 
sessments on railroad property raised 
the same legal issues as were decided 
against the railroads, in state and fed- 
eral courts on prior appeals, railroads 
were concluded under the doctrine of 
“res judicata” from questioning either 
the legality of the methods of assess- 
ment or the constitutionality of the 
assessments, and a new issue was not 
ereated by offer of witnesses who ‘stat- 
ed personal theories as to the valua- 
tion of the railroad property. N.J.S.A. 
54:19-1 et seq.—Central R. of New 
Jersey v. Martin, 20 A.2d 330, 19 N. 
J.Mise. 427. 


N.Y.Sup. Where federal court ac- 
tions and plaintiff’s subsequent state 
court action to recover damages for 
combination and conspiracy in viola- 
tion of anti-trust laws to drive plain- 
tiff out of business were all based on 
identical acts of defendants, plaintiff 
split single cause of action, and federal 
court judgments for defendants are 
“res judicata” in state court action, 
though plaintiff, in federal court ac- 
tions, sought damages only for viola- 
tion of federal anti-trust statutes, 
while state court action was predicated 
on state statute, as plaintiff could 
have recovered damages for violation 
of state statute in federal court ac- 
tions. General Business Law, § 340; 
Sherman Anti-Trust Act, 15 U.S.C.A. 
§§ 1-7, 15 note; Clayton Act, 38 Stat. 
720.—McCann v. Whitney, 25 N.Y.S.2d 
354. 

N.Y.Sup. Judgment of federal court 
was not binding on state court as re- 
gards corporation not before federal 
court.—People v. Reinforced Paper 
Bottle Corporation, 26 N.Y.S.2d 251. 

N.Y.Sur. The determination of the 
federal taxing authorities of the value 
of a certain claim of an estate was 
not “res judicata” in a proceeding for 
the proration among persons interested 
in the estate of the amount of federal 
and state estate taxes, where a party 
to that proceeding was not a party to 
the proceeding before the federal tax- 
ing authorities. Decedent Hstate Law, 
§ 124; Tax Law, § 249-m et seq.—iIn 
re Tierney’s Estate, 28 N.Y.S.2d 361, 
176 Mise. 675. . ee, 

Pa. The question of court’s jurisdic- 


403,” 


“Co. v. Gilliland Refining Co., 151 S. 


owner of sole assets of corporation, 
proper notice, was necessarily involved 
and conclusively determined against a 
signee in proceedings in both state and 
federal courts involving  receiver’s 
right to compromise suits on the i 
surance policy and matter of distri 
tion of sum deposited by insurer. 
federal district court in settlement o 
claims under the policy, and hence as- 
signee could not relitigate such que 
tions by subsequent petition to vacate 
order of appointment of receiver an 
to dismiss the receivership proceedin 
—Gordon y. Hartford Sterling Co., 
A.2d 224, 341 Pa. 401. 
Tex.Civ.App. Where buyer — 
seller in federal court for breach of 
oil purchasing contracts and seller, in 
cross-action, alleged that contracts had — 
been rescinded and that amount ad- 
vanced by buyer to seller had _ been 
overpaid, judgment bee buyer 
to take nonsuit without prejudice pro- 
vided action of court on cross-actio 
“does not so operate’, but allowin 
recovery on cross-action for overpay- 
ment, was “res judicata” of buyer’s 
subsequent action for breach of con- 
tracts, since court had determined thai 
copia. were rescinded. 
art. 


2182.—KEastern States Petroleum 


2a Rage error dismissed, judgment 
rect. . : 

A federal court judgment allowin. 
recovery in cross-action was not only 
decisive of all questions raised in cross- 


action but of all questions that were — 


Rev.St.1925, — 


Es 


an 4 
sued 


involved therein and that could and — 


States Petroleum Co. v. Gilliland R 
fining Co., 151 S.W.2d 933 
missed, judgment correct. 


§ 1651 . ‘ 

Hil.App. By rule of comity, the sam 
force and effect is given to judgmen 
of foreign countries as is given to judg-. 
ments of sister states—Truscon Steel 
Co. of Canada, Limited, v. Biegler, 28 
N.E.2d 623, 306 Ill.App. 180 
N.Y. Judgments of courts of foreign 
countries are received in evidence when 
they are duly authenticated but they 
differ from judgments of courts of sis- 
ter states to which full faith and cred- 
it must be given, and judgments 
foreign countries must not contrave 
public policy of the state —Martens 
Martens, 31 N.E.2d 489, 284 N.Y. 36 
reversing 20 N.Y.S.2d 206, 260 App. 
Div. 30 ; 
In order to pass upon question con- 


should have been  raised.—Hastern 


, error di 


cerning whether judgment of foreign i 
country is to be recognized in New — 


York, there must be a disclosure of 


the jurisdiction of the foreign court, 
e par- 


of the subject matter and of th 
ties, and the acts of the parties to the 


a 


foreign litigation in invoking the juris! 


diction may be required to be seru- 
tinized.—Martens v. Martens, 
2d 489, 284 N.Y. 363, 
N.Y.S.2d 206, 260 App.Div. 30. ; 

N.Y.Sup. Where the defendant in a 
plagiarism action was the privy of 
the defendant in a Hungarian action, 
even though the determination of the 
Hungarian court was not “res judi- 
eata”, the principle of “comity” would 
give consideration to the Hungarian 
judgment as a bar to the action.—Tam- 
as v. 20th Century Fox Film Corpora- 
tion, 25 N.Y.S.2d 899. 

N.Y.Sup. Litigation in Peruvian 
eourt of claim independent of written 
employment agreement, and arising 
out of employment relationship, was 
not “res judicata’ of action in New 
York court wherein plaintiff asserted 
claim under such agreement.—McLean 
v. Cerro de Pasco Copper Corporation, 
28 N.Y.S.2d 823. 


§ 1660 
Mo.App. Where defendant was 
brought into court under constructive 
service, any judgment rendered against 
him therein was essentially in the na- 
ture of a judgment in rem, and the 


31) NE ae 
reversing 20°. 5 


Bh 


* 
¥ 


§ 1661 


general rule is that a judgment in rem 
: has the effect of binding all persons 
having interest whether joined as par- 
: ties to the proceeding or not. Mo.S8t. 
- Ann. §§ 1310, 1311, p. 1517.—Leesburg 
= State Bank & Trust Co. v. Merchants 
& Bank of Kansas City, 142 S.W.2d 94. 
§ 1661 4 
3 Iowa. In so far as a party to action, 
By seeking to enforce the judgment of a 
. _ sister state sought to have a judgment 
Ss in rem against real estate, upon which 
an attachment was levied, in order to 
maintain the jurisdiction of the court 
over the subject matter of action, the 
lien of the attachment against the real 
estate had to be preserved and with 
the loss of the lien jurisdiction over 
the res was lost.—Federal Land Bank 
of Omaha vy. Jefferson, 295 N.W. 855. 
#132) (A..R. 1282, 

Where jurisdiction of subject matter 
of an action to enforce a judgment of 
a sister state was obtained by seizure 

of real estate under an attachment, and 
| pmayer of petition asked only for judg- 
ment in rem against the real estate, 
even though defendants appeared gen- 
erally, thereby conferring upon the 
eourt jurisdiction of persons, the loss 
of attachment lien by failure to per- 
- fect an appeal within two days after 
entry of judgment for defendant, as 
required by statute, deprived court of 
jurisdiction of the subject matter and 
therefore plaintiff's appeal was dis- 
missed, since there was nothing before 
- the Supreme Court for determination, 
Code 1939, §§ 12141, 12142.—Federal 
Land Bank of Omaha vy. Jefferson, 295 
NW. 855, 182 A.L.R. 1282. : 
Wa. Notice and an opportunity to 
be heard are essential requisites to the 
jurisdiction of all courts, even in pro- 
4 ceedings in rem, and judgment with- 
out jurisdiction is a nullity.—Moore 
_ vy. Smith, 15 $.H.2d 48, 177 Va. 621. 


§ 1663 


Towa. The rule that there must be 

identity of parties and issues to con- 
- _gtitute ‘res judicata’ does not apply 
to an action in rem.—Gibbs v. Beckett, 
wee 290 N.W. 165 

An administration or probate pro- 
ceeding is a “proceeding in rem’ which 
-. determines the status of the subject 
‘matter, and, being such, while it re- 
-- ~mains in force, it is conclusive, not 
only on the parties before the court but 
- upon all persons and all courts.— 
Gibbs v. Beckett, 295 N.W. 165. 

Towa. A “proceeding in rem’ is one 
_ taken directly against property or one 

brought to enforce a right in the thing 
itself, and a “judgment in rem” oper- 
ates directly upon the property, and 
is binding upon all persons in so far 
as their interests in the property are 
concerned.—Federal Land Bank _ of 
Omaha v. Jefferson, 295 N.W. 855, 132 
‘A.L.R. 1282. 

Mass. A judgment in rem is binding 
on all the world and is conclusive upon 
iA. the facts which are made the ground 

of the judgment when such facts are 
again brought in question in ulterior 
or collateral proceedings.—Hopkins v. 


Eyecombe, 30 N.H.2d 824, 308 Mass, 
Mo.App. Where defendant was 


brought into court under constructive 
service, any judgment rendered against 
him therein was essentially in the na- 
ture of a judgment in rem, and the 
general rule is that a judgment in rem 
has the effect of binding all persons 
having interest whether joined as par- 
— ties to the proceeding or not. Mo.St. 
~ Ann. §§ 1310, 1311, p. 1517.—Leesburg 
State Bank & Trust Co. v. Merchants 
Bank of Kansas City, 142 S.W.2d 94. 
Tex.Civ.App. A suit to foreclose a 
mortgage is only “quasi in rem’, and 
a judgment in such a suit is binding 
only on those who are parties to the 
suit and their privies——McCorkle y. 
Hamilton, 150 S.W.2d 439, error re- 
fused. 


JUDICIAL SALES 


§ 1 
UlApp. A sale that is ordered by 
court, conducted by an officer of the 
court appointed for such purpose, and 
which requires approval of court before 


ae Bee 
Lk ew 


JUDGMENTS 


it can be treated as final, is a “judicial 
sale’.—Craddick v. Cotta Gear Co., 28 
N.B.2d 734, 306 Ill.App. 459. 

The chief differences between ‘execu- 
tion sales’? and ‘‘judicial sales” are that 
execution sales are based on a general 
judgment for a certain amount of 
money, while judicial sales are based on 
an order to sell specific property; ex- 
ecution sales are conducted by an of- 
ficer of the law in pursuance of direc- 
tions of a statute, while judicial sales 
are made by agent or officer of a court 
in pursuance of directions of court; 
in execution sales sheriff is the vendor, 
while in judicial sales it is the court; 
and in execution sales the sale is usu- 
ally complete when property is struck 
off to highest bidder, while in judicial 
sales it must be reported to and ap- 
proved by court.—Craddick v. Cotta 
pene Co., 28 N.H.2d 734, 306 Ill.App. 


§ 2 

Ohio App. In its widest application, 
a ‘judicial sale’ contemplates the or- 
der to sell from a court with authority 
to an officer legally appointed and sub- 
ject to confirmation by the court, and 
upon confirmation, the sale is consum- 
mated as of the date when the proper- 
ty was offered and bid off.—Virginian 

oint Stock Land Bank of Charleston 
v. Shaffer, 32 N.H.2d 862. 

Va. The policy of the courts is to 
engender and to maintain confidence in 
the stability of judicial sales.—Page v. 
Commonwealth, 11 §.B.2d 621. 


§ 12 

N.C. A judicial sale cannot be had 
except on a pre-existing order of sale. 
—Morehead v. Bennett, 14 S.H.2d 785, 
219 N.C. 747. 

Both an order directing judicial sale 
and order confirming sale are essential, 
and neither alone is sufficient, and to- 
gether they give vitality to purchase 
at such sale—Morehead v. Bennett, 14 
S.E.2d 785, 219 N.C. 747. 


§ 26 

W.Va. A judicial sale of realty must 
be advertised in a newspaper pub- 
lished in the county in which the real- 
ty is situated, except as provided by 
statute, but the realty need not be 
sold in that county. Code 1931, 55- 
12-2.—Central Trust Co. v. Feamster, 
14 §.H.2d 619. 


§ 45 

Pa.Com.Pl. A decree fixing a date 
for a sheriff’s sale proceeding ten days 
distant will be set aside under Rule 37, 
section 3, of the Common Pleas Court 
Rules of Erie County, which require all 
orders and decrees for sale of real 
estate to be deposited with the sheriff 
twenty-five (25) days before the sale. 
—City of Erie v. A Piece of Land, 23 
Erie 248. 


§ 47 

W.Va. A judicial sale of realty must 
be advertised in a newspaper published 
in the county in which the realty is 
situated, except as provided by stat- 
ute, but the realty need not be sold 
in that county. Code 1931, 55-12-2.— 
copie Trust Co. v. Feamster, 14 S.B. 


§ 48 

C.C.A.Ky. In lessor’s action to en- 
force claims growing out of lease of 
coal lands and mining equipment as 
amended by supplemental lease, where- 
in the court ordered sale of leasehold 
estate and mining equipment, the court 
was required to exercise its discretion 
in best interests of all parties con- 
cerned in determining whether the 
leasehold and equipment should be of- 
fered for sale, both separately and as 
a unit, or merely as a unit, notwith- 
standing provision of supplemental 
lease which permitted lessee to mort- 
gage leasehold and equipment to a 
creditor which advanced money to the 
lessee, that in event of foreclosure of 
mortgages held by creditor and sale 
thereunder, the sale should be of the 
equipment and leasehold rights as a 
whole.—Reconstruction Finance Corpo- 
ration v. Kentucky River Coal Corpo- 
ration, 114 F.2d 942. 

In lessor’s action to enforce claims 
growing out of lease of coal lands and 
mining equipment, wherein receiver 


y 


iy Ae x 
=e at > tee 
le of the lease- | 


ere 


was appointed and sa 


hold estate together with complete min- * 


ing unit of the lessee was ordered, find- _ 
ing that the properties could not be > 
sold with due regard to protection of . 
rights of all creditors and interested 
parties, except together as an entirety, 
was not abuse of  discretion.—Recon- 
struction Finance Corporation v. Ken- 
tucky River Coal Corporation, 114 F. 
2d 942. 

D.C.Pa. In cases not governed by 
mandatory statute, a court has power 
to direct how a judicial sale shall be 
made and may order the property sold 
either in parcels or as a whole.—In re 
Bowen, 35 F.Supp. 60. 

50 


Iowa, One who is a bidder at a ju- 
dicial sale by himself or by an agent 
or is present and has an opportunity to 
bid may not generally put in an upset 
bid, but he must bid at the sale in 
open competition with all others.—Cris- 
well v. Criswell, 296 N.W. 735. 

Pa.Com.Pl. If, after the time fixed 
for the bids, the successful party has 
been determined and a deed directed to 
be made to him, there being no evidence 
of fraud, accident or mistake or other 
cause for which equity would avoid a 
like sale between private parties, a 
previous bidder should not be permit- 
ted_to come in with a higher bid.—In 
re Bell, 49 Dauph. 56. 


§ 60 
D.C.Ky. Under Kentucky law, judi- 
cial sale of land must be confirmed by 
order of court decreeing sale to divest 


. former owner’s title and pass good title 


to purchaser. by commissioner’s deed, 
and bid accepted by commissioner is 
considered best offer obtainable and 
such offer is not accepted and does not 
become binding contract to purchase 
land until confirmation of sale to bid- 
der by court order.—W. - Duncan 
Coal Co. vy. Glenn, 36 F.Supp. 834. 

Il.App. An order approving a re- 
port of sale and distribution ts a 

final order” from which an appeal 
may be taken, but after term time can- 
not be vacated except upon appeal or 
writ of error or bill of review.—Smie- 
tanka v. Myers, 35 N.H.2d 514, 311 Ill. 
App. 91. 

Iowa. Sales in partition suits or oth- 
er chancery sales are not final and com- 
plete until confirmed and ratified by 
the court, and in passing on such a 
sale the court must exercise its sound 
judicial discretion with due regard for 
the stability of judicial sales and can- 
not arbitrarily and without, cause re- 
fuse confirmation of the sale. Code 
1939, §§ 12344, 12345.—Criswell v. Cris- 
well, 296 N.W. 735.. 

The confirmation of a sale in chan- 
cery cases is left to the court to be 
confirmed or not confirmed in the exer- 
cise of its legal discretion, but the 
court in the exercise of that discretion 
must give due regard for the stability 
of judicia] sales. Code 1939, §§ 12344, 
emia 4 vy. Criswell, 296 N.W. 

Though there is no fixed rule con- 

cerning the amount of an upset bid 
which will justify the court in set- 
ting aside a judicial sale, it must be a 
substantial and material bid, and if 
it is only nominal, it should be re- | 
jected and the sale approved. Code 
1939, §§ 12344, 12345.—Criswell v. Cris- 
well, 296 N.W. 735. 
_ The court should sustain the sale of 
its officer unless material reasons are 
presented for setting it aside. Code 
1939, §§ 12344, 12345.—Criswell vy. Cris- 
well, 296 N.W. 735. 

N.C. Both an order directing judi- 
cial sale and order confirming sale are 
essential, and neither alone is sufficient, 
and together they give vitality to pur- 
chase at such sale—Morehead v. Ben- | 
nett, 14 §.E.2d 785, 219 N.C, 747. 


62 

Iil.App. Upon = ‘‘unexecuted’”’ = sales, 
pect te a sale where the sale as re- 
ported by the master has not been con- 
firmed by the court, mere inadequacy 
of price may in court’s discretion jus- 
tify order refusing to confirm sale.— 
Davidson vy. Krejci, 30 N.W.2d 758, 
807 Ill.App. 514. 
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md neither alone is sufficient, and to- 
gether wer 
‘at such. sale.—Morehead y. Bennett, 14 
§$.B.2d_785, 219 N.C. 747. 

“Ohio App. In its widest application, 
a “judicial sale’ contemplates the order 
ne sell from a court with authority to 
an’ officer legally appointed and sub- 
ject to confirmation by the court, and 


upon confirmation, the sale is consum- 


mated as of the date when the proper- 
ty was offered and bid off.—Virginian 
Joint Stock Land Bank of Charleston 
‘v. Shaffer, 32 N.H.2d 862. 


§ 84 

-Pa.Com.Pl. When the money bid at 
_-a sheriff sale is not paid immediately, 
the sheriff may elect to sue the success- 
ful bidder or resell the property and 
hold the first bidder for any loss, but 
may accept the money when tendered to 
him at any time after the sale.—Birm- 


_ ingham vy. Riehl, 22 Erie 242. 


§ 85 

Neb. A person by becoming a pur- 
chaser .at a judicial sale becomes a 
party thereto, and may both be com- 
pelled to complete his purchase, and is 
entitled of right to an order directing 
the sheriff to make the deed.—Travel- 
ABs Ins. Co. v. Thompson, 299 N.W. 


§ 90 
- p.c.D.C. A trustee’s deed to pur- 
chasers at sale held pursuant to court 
order for benefit of landowners’ judg- 
ment creditor would not be set aside 
on ground that trustee purported to sell 
only interest acquired through named 
person and that landowner’s interest 
was in fact acquired through another 
person, without offer by landowner to 
pay full amount due the judgment 
ereditor, and offer that such amount 


be paid out of mesne profits was in- 


2 


sufficient.—Reynolds v. Imlay, 33 F. 
Supp. 564. 
Ala. Deeds which may be upheld 


only on the broad ground that a de- 
scription is certain which may be made 


eertain should not result from judicial 


sale, if probable controversy and ex- 
pense may arise because of indefinite 
eee en; Ei nsen v. Cook, 1 So.2d 


Neb. A person by becoming a pur- 
chaser at a judicial sale becomes a 
party thereto. and may both be com- 
pelled to complete his purchase, and 
is entitled of right to an order direct- 
ing the sheriff to make the deed.— 
Travelers Ins, Co. v. Thompson, 299 N. 
W. 229. ‘ 


97 
Pa.Com.P1. Were there was suffi- 
cient money in sheriff’s hands after 
paying costs, ete., to pay all liens, those 
municipal, prior to tax liens paid by 
sheriff, should first have been paid out 
of the proceeds.—Luzerne County v. 
Jones, 34 Luz.L.Reg.Rep. 200 
§ 98 
Ii.App. An order approving a re- 
port of sale and distribution is a 
“final order’ from which an appeal 
may be taken, but after term time can- 
not be vacated except upon appeal or 
writ of error or bill of review.—Smie- 
tanka v. Myers, 35 N.W.2d 514, 311 Ill. 
App. 91. 


§ 103 
Ii, Under statute permitting any 
joint owner or a decree or judgment 
creditor of such joint owner to redeem 
interest of joint owner from an execu- 
tion or decree sale, by payment of pro- 
portionate amount which would be re- 
quired to redeem all of lands, redemp- 
tion of an undivided interest is per- 
missive. Smith-Hurd Stats. ¢. 77, 
26.—Harper v. Sallee, 34 N.E.2d 860, 
376 Jll. 540, affirming 26 N.H.2d 987, 
305 Ill.App. 85, transferred 23 N.B.2d 
ines (2. Mts 199, 
114 


§ 
Kan. A purchaser at “sheriff’s sale 


. 
a 


the order of sale issued.—J. B. Whrsam 
& Sons 
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nd order confirming sale are essential, 


give vitality to. purchase 


bought Suey 
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‘st of the aaetean debtor. at the time 


Mfg. Co. v. Rice, 112 By 2d 95, 
153 Kan, 483. 

Ky. A purchaser at judicial sale, 
without notice, under proceedings regu- 
lar on their face, and by a court of 
competent jurisdiction, should be: pro- 
tected as against mere errors of the 
court, and against secret. vices in_ the 
proceedings founded on fraud, accident, 
or mistake, which can only be made to 
appear by the proof of extrinsic facts 
not appearing on the face of the record. 
—Ohio Oil Co. v, West, 145 S.W.2d 
1035, 284. Ky. 796. 

Ok. Though purchaser at judicial 
sale who is not a party to the pro- 
ceedings is not bound to look beyond 
the judgment, purchaser who was a 
party is charged with knowledge of 
irregularities in procurement of _ the 
Ae Sea ms ate v. Johnston, 104 P.2d 


§ 118 

La. The right to attack title on 
ground of improper advertisement be- 
cause of the erroneous’ description 
caused by typographical error is pre- 
scribed by two years. Rev.Civ.Code, 
art. 3543.—Haas v. Opelousas Mercan- 
tile Co., 2 So.2d 3, 197 La. 500 

N.J. The statute giving relief to a 
purchaser of real estate at certain pub- 
lic sales, when a reasonable descrip- 
tion of the defect in title or of a lien 
or incumbrance has not been announced 
at the sale, is not applicable after pur- 
chaser accepts delivery of deed. N.J. 
S.A. 2:75-14.—North Jersey Holding 
Co. y. Snow, 19 A.2d 878, 129 N.J.Eq. 


555 
120 

Okl. Where property is ordered sold 
at judicial sale, and it is specified that 
the property shall be sold subject to 
certain prior liens established and ad- 
judged by the court, purchaser at the 
sale generally takes title subject to 
adjudicated liens. 42 OklSt.Ann, § 
175.—Mitchell Drilling Co. v. Robert L. 
Kinkaid, Ine., 105 P.2d 764. 

Pa.Com.Pl. It is a general principle 
of law that liens on real estate are di- 
vested by judicial sale unless specific- 
ally preserved by statute-—Home OQwn- 
er’s Loan Corporation v. Treasurer of 
Schuylkill County, 7 Sch.Reg. 262, 10 
Som. 176. 

Pa.Com.Pl. Where a corporation has 
acquired real estate by a judicial sale 
subject to a lien against the predeces- 
sor in title, a lien of the commonwealth 
for corporate taxes is transferred from 
the property sold to the fund realized 
from the sale, and the purchaser takes 
free of the lien of the commonwealth 
in accordance with the provisions of 
the Act of June 11, 1935, P.L. 303, 72 
P.S. § 1401.—Berks County Trust’ Co. 


y. Portland, 8 Sch.Reg. 190. 
§ 126 
D.C.Pa. In cases not governed by 


mandatory statute, a court has power 
to direct how a judicial sale shall be 
made and may order the property sold 
either in parcels or as a whole.—In re 
Bowen, 35 F.Supp. 60. 

Ga. An innocent purchaser at a ju- 
dicial sale is not chargeable arith ne- 
glect of duty on the part of the sheriff 
to advertise in accordance with statute 
imposing on the sheriff the duty to 
publish weekly for four weeks imme- 
diately preceding the sale notice of the 
sale, but is only required to see that 
sheriff has authority to sell and that 
sheriff is proceeding under the pre- 
scribed forms. Code 193838, § 39-1101. 
—Dooley v. Bohannon, 11 S.BH.2d 188, 
followed in Dooley y. City of Toccoa, 
11 S8.B.2d 190: 

La. The statute providing that in- 
formalities in judicial sales shall be 
prescribed after two years, except where 
minors or interdicted persons ‘were 
part owners at time of sale is applica- 
ble where all owning interest in prop- 
erty were majors when the judicial 
proceedings were instituted and when 
the property was sold, even though 
minors acquire interest during the pre- 
seription period. Rey.Civ.Code, art. 


aap as Seaennind: Phy ver No : 
1932. '—Skannal y. Hespeth, 198 So. 
196 La. 87. + : 


Ok1. 
ing lands at judicial sale under an 
roneous judgment not void on its f: 
will not be defeated or impaired b 
subsequent vacation or annulment 
the Jpdgmeut: Taare v. Johnsons: 
Meeyal 98 Gy 


ii 


of purchasers at 
such judgment.—Harjo v. 
104 P.2d 985. 


§ 147 
Ky. The title of bona fide purc 
er from purchaser at atte sa 


were void. 


Oil Co. v. West, 145 s Wood Hie 
Ky. 796. 
§ 153 
Ky. Where land was sold 


to a judgment of sale, and 
chasers in good faith placed improy. 
ments upon the land and subseque 

the judgment was reversed, and — 
land was resold, the original pureh 


were entitled to compensation fo he a 
improvements they placed upon the 


land but the compensation was lim: 
to the extent that the improvemen 
increased the vendible value of the lan 
—Kidd v. Roundtree, 148 S.W.2d : 
285 Ky. 442. 


Where there was a fund in 
ample to pay amount due to purchasers: 
at first judicial sale upon resale of the 
property following reversal of the o 
inal judgment of sale, 
trial court in awarding writ of po 
session against the purchasers, befo 
the money due them actually was r 
funded, was not error.—Kidd y. Roun 
tree, 148 S.W.2d 275, 285 Ky. 442, 


§ 158 

©.C.A.Utah. A court of equity 
set aside an order of sale einer before 
or after confirmation when it appeal 
that sale was entered through mistake 
inadvertence, or improvidence.—Web- 
Bias: y. Barnes Banking Co., 113 F. 
1 


§ 164 ts 
U.S.N.Y. Though equity will nee ‘se 
aside a judicial “sale for mere inad 


as chilled bidding.—Gelfert v. Nationa 
City Bank of New York, 61 S.Ct. 898 


813 US. 221, 85 L.Ed. —<, 193, A Te 
1467, reversing National City Bank of 
New York v. Gelfert, 29 N.H.2d aa Oras 


284 ONY, 213," 130 ALR. 1472, revers- 
ing 13 N.Y.8.2d 600, 257 App. Diy. 465, 
reargument denied 14 N.Y.S.2d 995, 
257 App.Div. 1076, certiorari granted. 


Gelfert v. National City Bank of New — 
Ct. 734, 312° U.S.) 674,308 
reargument granted National — 


York, 61 
L.Ed. —, 
City Bank of New York v. Gelfert, 35 
N.W.2d 922. 

C.C.A.Kan. Inadequacy of 
aJlone is rarely ‘sufficient to overturn a 


8. 


judicial sale conducted within the dis- 


eretionary powers of the trial court.— 
Scott v. Jones, 118 F.2d 30. 

Fla. Generally mere inadequacy of 
price is not sufficient to set aside a 
judicial sale, but where inadequate 
price is connected with or shown to re- 
sult from any mistake, accident, sur- 
prise, misconduct, fraud or irregulari- 
ty, the sale may be set aside.—Bridier 
vy. Burns, 200 So. 355. 

Tex.Civ.App. Inadequacy of price 
alone, unless so disproportionate to 
true value of property as to shock the 
conscience, is not sufficient to set aside 
a judicial sale-—Cox vy. Wheeler, 150 
S.W.2d 159. 

Inadequacy of price alone will fur- 
nish sufficient grounds for equity to 
set aside a judicial sale when it ap- 
pears that debtor made a prompt offer 


action of the — 


price 


Ot. 


wv 


4 


wey 


§ 165 


to pay indebtedness and all costs in- 
a peas vy. Wheeler, 150 S.W.2d 


§ 165 
U.S.N.Y. Though equity will not set 
aside a judicial sale for mere inade- 
quacy of price, it will do so if the in- 
adequacy is so great that it shocks the 
conscience or if there are additional 
circumstances against its fairness, suck 
as chilled bidding.—Gelfert v. Nation- 
.al City Bank of New York, 61 S.Ct. 
898, 313 U.S. 221, 85 L.Ed. pMDI NG 
L.R. 1467, reversing National City 
Bank of New York v. Gelfert, 29 N.H.2d 
449, 284 N.Y. 13, 130 A.L.R. 1472, re- 
versing 13 N.Y.S.2d 600, 257 App.Div. 
465, reargument denied 14 N.Y.S.2d 
995, 257 <App.Div. 1076, certiorari 
granted Gelfert v. National City Bank 
of New York, 61 S.Ct. 734, 312 US. 
674, 85 L.Hd. —, reargument granted 
National City Bank of New York v. 
Gelfert, 35 N.H.2d 922. a 
 ©6.C.A.Utah. Although a judicial 
sale will not be set aside on ground of 
inadequacy of price alone, unless in- 
adequacy is so great as_ to shock 
conscience of chancellor, inadequacy 
of price, accompanied with other cir- 
cumstances having a tendency to cause 
such inadequacy, or indicating any ap- 
parent unfairness or impropriety, will 
justify setting aside the sale, and such 
additiona: circumstances may be slight 
and insufficient in themselves to jus- 
tify vacating sale-—Webster vy. Barnes 
Banking Co., 113 F.2d 10038. 
Fla, Generally mere inadequacy ‘of 
price is not sufficient to set aside a 
judicial sale, but where inadequate 
price is-connected with or shown to re- 
sult from any mistake, accident, sur- 


prise, misconduct, fraud or _irregulari- 


ty, the sale may be set aside.—Bridier 
-v. Burns, 200 So. 355. 
§ 180 


Mo. In quiet title suit, Supreme 
Court could not consider plaintiff's 
claim that defendant was’ estopped 


from claiming that a probate court’s 
order of sale of land was invalid, where 
there was no evidence that any reli- 
ance was placed upon defendant’s con- 
‘duct or that it operated to mislead any- 
Pare v. Ripley, 146 S.W.2d 


! 
Mo. One receiving all or part of pur- 
chase price paid at judicial sale of 
/ ptoperty in which he is interested may 
not thereafter question validity of sale, 
though it be in fact absolutely void.— 
Rhodus y. Geatley, 147 S.W.2d 6381. 
§ 188 
La. The statute providing that in- 
formalities of legal procedure in con- 


- nection with sale at public auction are 


prescribed after lapse of two years, or 
lapse of five years where minors have 
an interest in the land, is a statute of 
repose, intended to quiet and give sta- 
bility to land titles and to create con- 
fidence in judicial sales. Reyv.Civ.Code, 
art. 3543, as amended by Act No. 231 
of 1932.—Dixon v. Federal Land Bank 


of New Orleans, 200 So. 306, 196 La. 


. 


JURIES 


§ 8 

Md. The statutes providing for the 
selection of petit jury were intended 
to give to the accused and the state in 
all criminal cases in which right of 
peremptory challenge is not allowed, 
and in all civil cases, the right to strike 
from a list of 20 qualified jurors at 
lease four names, and unless parties or 

their counsel agree that right be dis- 

pensed with, case cannot legally pro- 
ceed. Code 1939, art. 51, §§ 10, 13-17.— 
Mitchell v. State, 16 A.2d 161. 

Where five jurors were excused and 
absent from original panel of 25 petit 
jurors, and at the time lists from which 
to strike were handed to counsel for 
purpose of trial of accused the tales- 
man had not been drawn to replace 
absentees, and only 20 names appeared 
upon the list, failure to draw 20 names 
from full list of 25 petit jurors was 
not prejudicial to accused, and it was 
sufficient that a list of 20 names was 
drawn from panel of petit jurors. 


JUDICIAL SALES 


Code 1939, art. 51, §§ 138-17.—Mitchell 
v. State, 16 A.2d 161. = 


é 


§ 14 

Ala. The Constitution permits judi- 
cial power to be vested in such persons 
as the Legislature may prescribe, but 
such permission is not intended to 
deprive one’of a jury trial under the 
constitutional provision preserving 
right of trial by jury, when that pro- 
vision has application. Const.1901, §§ 
11, 139.—Ex parte Homewood Dairy 
Products Co., 3 So.2d 58. 

Ark. When the Constitution guaran- 
tees right of trial by jury, it does not 
mean to secure the right in all pos- 
sible instances, but only in those cases 
in which it existed when Constitution 
was framed.—McKinley v. R. L. Payne 
& Son Lumber Co., 143 S.W.2d 38, 200 
Ark. 1114. 

Ill, The Constitution guarantees the 
right of jury trial only as that right 
existed at common law.—Hoffman vy. 
Department of Finance, 30 N.H.2d 34, 
374 Ill. 494. 

Mo. The right to “trial by jury” 
guaranteed by the Constitution is the 
right as it existed at common law and 
is limited to those cases in which 
common-law procedure required or per- 
mitted such a trial. Mo.St.Ann.Const. 
art. 2, § 28.—State ex rel. Pulitzer Pub. 
Co. v. Coleman, 152 S.W.2d 640. 

Mont. The constitutional guaranty 
of right to a “trial by jury” applies 
to those cases only where right of 
trial by jury existed at time of adop- 
tion of constitution. Const. art. 3, § 
23.—Butler Bros. Development Co. v. 
Butler, 108 P.2d 1041. 


N.Y¥.Sur. The effect of the provision 
in the existing constitution that trial 
by jury in all cases in which it has 
heretofore been guaranteed by consti- 
tutional provision shall remain invio- 
late forever, is to continue the con- 
stitutional guaranty of jury trial only 
in the degree that such jury trials 
were assured before the adoption of 
the 1938 constitution. Const. art. 1, § 
2.—In_ re Leary’s Mstate, 23 N.Y.S.2d 
13, 175 Mise. 254. 

Ohio App. The Constitution preserves 
the right to trial by jury in those cases 
only where it existed previously to its 
adoption, and hence statute relating to 
hearing in probate court without in- 
tervention of a jury on schedule of 
debts and exceptions does not deny to 
any one his constitutional right to 
“trial by jury.’”’ Gen.Code, §§ 10501-32, 
10509-118 to 10509-120; Const. art. 4, 
§ 8.—In re Blue’s Wstate, 32 N.B.2d 499. 

Pa. The Pennsylvania Labor ~Rela- 
tions Act does not violate the guarantee 
of trial by jury. 3 EPiS5a8i 240). be 
S.Const. art. 1, § 6.—In re W. T. Grant 
Co., 17 A.2d 614, 341 Pa. 70. : 


Wash. Under the statute providing 
that, in ‘fall appeals’? to superior court 
from any decision of the joint board 
of the department of labor and indus- 
tries, either party shall be entitled to 
jury trial on demand, the quoted words 
include cases pending at time of the 
enactment of the statute as well as 
subsequent cases. Rem.Rev.Stat. § 
7697—2.—Nelson v. Department of La- 
bor and Industries, 115 P.2d 1014. 


The statute granting right to jury 
trial on appeal to superior court from 
decision of the joint board of the de- 
partment of labor and industries re- 
lated merely to “procedure” or “rem- 
edy” and had a “retroactive” effect so 
as to include cases pending at the time 
of passage of the statute, regardless of 
wording of the statute. Rem.Rey.Stat. 
§ 7697—2.—Nelson vy. Department. of 
Labor and Industries, 115 P.2d 1014. 

Wash. The right of trial by jury is 
a valuable right, jealously guarded by 
the courts. Const. art. 1, § 21.—Wat- 
si v. Siler Logging Co., 116 P.2d 

A plea of equitable estoppel does not 
necessarily convert an action at law 
into an equitable proceeding, triable 
only to the court, and, if the question 
is doubtful, the right to a jury trial 
is always preserved. Const. art. 1, § 
21.—Watkins v. Siler Logging Co., 116 
P.2d 316. 


Ae oS 
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D.C.N.J. The right of trial by jury 
is neither extended nor restricted but — 
is preserved inviolate under the Rules 
of Civil Procedure and such right as” 
heretofore is dependent upon the Sev- 
enth Amendment to the Constitution. 
Federal Rules of Civil Procedure, rules 
1, 2, 38, 39(a), 28 U.S.C.A. following 
section 728¢c; U.S.C.A.Const. Amend, 7. 
—VFitzpatrick v. Sun Life Assur. Co. of 
Canada, 1,F.R.D. 718. 

The Seventh Amendment guarantee- 
ing right of trial by jury in suits at 
common law where the value in contro- 
versy exceeds $20 neither enlarged nor 
abridged the right of trial by jury but 
merely guaranteed its preservation as 
it then existed. U.S.C.A.Const. Amend. 
7.—Fitzpatrick vy. Sun Life Assur. Co. 
of Canada, 1 F.R.D. 713: 

In order to ascertain the scope and 
meaning of constitutional provision 
guaranteeing right of trial by jury in 
suits at common law where the value 
in controversy exceeds $20, resort must 
be had to the appropriate rules of the 
common law, established at the time of 
the adoption of the constitutional 
amendment. U.S.C.A.Const. Amend. 7. 
—Fitzpatrick v. Sun Life Assur. Co. of 
Canada 1 F.R.D. 718. 


§ 17 ; 

U.S.N.Y. The Court of Claims is a. 
“legislative court” and not a “constitu- 
tional court”, and its judicial power is © 
derived not from the judiciary article 
of the Constitution, but from the con- 
gressional power to pay the debts of 
the United States, which it is free to 
exercise through judicial as well as 
nonjudicial agencies, and it is for that 
reason and because of the power of the 
sovereign to attach conditions to its 
consent to be sued that Congress de- 
spite the Seventh Amendment may dis- 
pense with a jury trial in actions 
brought in the Court of Claims. Jud. 
Code, §§ 24(20), 145, 28 U.S.C.A. §§ 41 
(20), 03) U.S:C.A.Gonst-“art. 1,288, 
Cla Ls Wart, 4 8s4r Amend tc —stlaaes anys 
Sherwood, 61 S.Ct. 767, reversing Sher- 
wood v. U. S., 112 F.2d 587, certiorari 
granted U. S. v. Sherwood, 61 S.Ct. 171. 


j 818 

N.Y.Sur, All of the proceedings of 
the Surrogate’s Court are “special pro- 
ceedings,” and the presumption is that 
no jury trial of a_special proceeding in 
the Surrogate’s Court is available to 
the parties unless specially provided by 


statute. Const. art. 1, 2.—In re 
Leary’s Estate, 23 N.Y.S.2d 13, 175 
Mise. 254, 

§ 21 
€.C.A.Mich. The provision of the 


Federal Declaratory Judgment Act that 
where declaration of right or granting 
of further relief based thereon shall in- 
volve determination of issues of fact 
triable by jury, such issues may be 
submitted to jury, manifests intent of 
Congress that mere change in form of 
proceeding from common-law action to 
one for declaratory relief should not af- 
fect right of parties to trial by jury 
as it exists under ‘the constitution. 
Jud.Code, § 2744(3), 28 U.S.C.A. § 400 
(3); U.S.C.A.Const. Amend. 17.—Great, 
Dorcas Life Ins. Co. v. Vince, 118 F. 


D.C.Mass. The Declaratory Judg- 
ment Act neither enlarged nor de- 
stroyed the right to trial by jury. 
Jud.Code § 279d(3), 28 U.S.C.A. § 400 
(3).—U. S. Fidelity & Guaranty Co. y. 
Nauer, 1 F.R.D. 547. 

In insurer’s action for declaratory 
judgment canceling automobile policy’ 
on ground that it was procured 
through fraud of defendant insured de- 
fendants were entitled to trial by jury. 
Federal Rules of Civil Procedure, rules 
38 (b), 89(a), 57, 28 U.S.C.A. following 
section 723c; Jud.Code § 279d(3), 28 
UWS2CrA. Ss S400(8 ie U.S.C.A.Const. 
Amend. 7.—U. 8. Fidelity, & Guaranty 
Co. v. Nauer, 1 F.R.D. 547. 

D.C.N.Y. A question of similarities 
or differences in patents may properly 
be submitted to a jury, as respects 
right to jury trial—Hastman Kodak 
Co. v..McAuley, 2 F.R.D. 21. 
_D.C.N.Y. Fact that declaration of 
rights was sought by defendants in 


a 


a a -om- 
sues raised if 
triable by_a jury. 


Kodak Co. vy. McAuley, 2 F.R.D. 21. 


a general denial, 


- jury trial of is- 
issues were formerly 

Jud.Code, § 274(d) 
§ A a 


3), 28 ULS.G.A. 


Cal.App. In action to have declara- 
tion of homestead declared invalid, trial 
by jury was not a matter of right and 
reviewing court could properly modify 
trial court’s findings. Code Civ.Proc. § 
956a.—Coca Cola ottling Co. v. Fe- 
liciano, 114 P.2da 604. 

App.D.C. In libel action against 
newspaper for report of plaintiff’s al- 
leged disbarment, wherein ‘sole issue 
was whether District Court and Court 
of Claims had had_ jurisdiction in the 
disbarment proceedings and whether 
United States Court of Appeals for 
District of Columbia had had appellate 
jurisdiction over the subject matter, 
the specific facts urged as having had 
the effect of ousting jurisdiction raised 
only a question of law as to which 
plaintiff was not entitled to a_ jury 
trial.—Fletcher v. Hvening Star News- 
paper Co., 114 F.2d 582. 

Fla. A municipal corporation is as 
matter of law entitled to jury trial 
to determine its power to tax lands to 
which municipal benefits allegedly have 
not accrued, but before a jury trial can 

e had an issue for determination must 
be presented.—City of South Miami v. 
State ex rel. Gibbs, 197 So. 109, 143 
Fla. 524. ‘ 

Ind.App. An _ action against surety 
on “Blue Sky Bond”, brought by state 
on relation. of person who allegedly 
sustained damage covered by bond, was 
triable by a jury. Burns’ Ann.St. 
25-801 et seq.—Fidelity & Casualty Co. 
of New York y. State ex rel. MceWhir, 
32 N.B.2d 102. 


Kan. Whether a party. is entitled to 
a jury trial must be determined from 
the pleadings.—Russell v. Bovard, 113 
P.2d 1064, 153 Kan. 729. 

Kan. Where plaintiff’s petition al- 
leged that one of the defendants owed 
rent to the plaintiff in a certain sum 
and such defendant’s answer contained 
, defendant was en- 
titled to a jury trial on issue as to 
rent.—Russell v. Bovard, 113 P.2d 
1064, 153 Kan. 729. 

Where defendant in his cross-petition 
alleged that he was damaged by a 
wrongful attachment of his crops and 
grain in a certain sum, trial court 
erred in denying him a trial by jury 
on that issue.—Russell v. Bovard, 113 
P.2d 1064, 1538 Kan. 729, 

Minn. Under the Declaratory Judg- 
ments Act, the right of a jury trial in 
its appropriate sphere is safeguarded 
and remains inviolate. Mason’s Minn. 
St.Supp.1940, § 9455-9.—State Farm 
Mut. Auto Ins. Co. v. Skluzacek, 294 
N.W. 413. 

Mont. In determining whether jury 
trial should be had, court must. look 
to primary right sought to be enforced 
by the. complaint. Rev.Codes 1935, § 


9327; Const. art. 3, .§ 23.—Butler 
Bros. Development: Co. v. Butler, 108 
P.2d 1041. 

N.Y.Sup. Although basis of an ac- 


tion brought under Decedent Estate 
Law to collect debts out of decedent’s 
realty is a debt, that is not the gist of 
the action and it is not an action for 
the recoyery of money only, although 
ultimate object is to obtain money, nor 
is it one for recovery of specific realty, 
but it is an equitable action to reach 
certain realty and to authorize its sale 
for the purpose of satisfying a debt 
that decedent owed to the plaintiff, and 
is strictly an “action in rem” and is 
not a case for a jury, but is triable by 
the court. Decedent Estate Law, § 170 
et seq.—Titus v. Titus, 25 N.Y.S.2d 
986, 175 Misc. 970. 

N.C. The right to a “trial by jury” 
which is provided in State Constitution 
applies only to cases in which preroga- 
tive existed at common law, or was 
procured by a statute at time constitu- 
tion was adopted, and not to those 
where right and remedy with it are 
thereafter created by statute. Const. 


art 1, § 
tion Commission v. J. M. Willis Barber 
es, Shop, 15 8.E.2d 4, 219 N.C. 


Ohio App. In action to enforce dou- 
ble liability of bank stockholders, 
where superintendent of banks’ finding 
as to insolvency of bank was conclu- 
sive, stockholders were not entitled to 
jury trial of.issue of solvency. Gen. 
Code, § 710-75.—Bailey v. State ex rel. 
Squire, 32 N.H.2d 453.— ~ 

Wash. The right to a jury trial will 
not be denied solely on the basis that 
court is better able than a jury to deal 
intelligently with matters which are 
multifarious, though not individually 
complex. Const. art. 1, § 21.—Watkins 
vy. Siler Logging Co., 116 P.2d 315. 

Wash, The legislature is not re- 
stricted by state constitution or stat- 
ute from providing any reasonable 
system for collection of taxes and re- 
covery of taxes illegally assessed with- 
out jury trial, if due process of law 
is afforded. Rem.Rey.Stat. §§ 314, 369, 
11315—1 et seq.; Const. art. 1, § 21.— 
Dexter Horton Bldg. Co. v. King Coun- 
ty, 116° P.2d 507. 

Wash. The purpose of statute au- 
thorizing action to recover amount of 
illegally exacted taxes paid under pro- 
test igs to enable public, rather than 
taxpayer, to have use of tax money 
during litigation, and provision that 
taxpayer may or must submit cause to 
jury cannot be read into statute by im- 
plication. Rem.Rev.Stat. § 11315—1 et 
seq.; Const, art. 1, § 21.—Dexter Hor- 
fed Bldg. Co. vy. King County, 116 P.2d 

§ 22 

D.CO.N.J. The constitutional amend- 
ment guaranteeing right to trial by 
jury in suit at common law, where the 
value in controversy exceeds $20, has 
no application to a proceeding not in 
the nature of an action at law. U.S. 
C.A.Const. Amend. 7.—Fitzpatrick v. 
Sun Life Assur. Co. of Canada, 1 F.R. 
Dis: 

The determination of the mode of 
trial must be pursuant to and in ac- 
cordance with the established prin- 
ciples of the common law and inquiry 
must be made into the nature of the 
cause of action and the appropriate 
remedy as they existed thereunder. 
Federal Rules of Civil Procedure, rules 
1, 2, 38, 39(a), 28 U.S.C.A. following 
section 723c; U.S.C.A.Const. Amend. 7. 
—Fitzpatrick v. Sun Life Assur. Co. of 
Canada, 1 F.R.D. 713. 

Cal.App. In action for personal in- 
juries resulting from automobile acci- 
dent, plaintiff was entitled to a jury 
trial as a matter of right under Consti- 
tution, unless plaintiff waived such 
right in the manner prescribed by 

Code Ciy.Proc. § 631, subds. 4, 
5; Const. art. 1, § 7.—Cowlin v. Prin- 
gle, 116 P.2d na Ba 

D.C.N.Y. In patent infringement ac- 
tion, defendants who filed third party 
complaint in which they sought money 
damages only were entitled to jury 
trial on question of violation by plain- 
tiff and third party of the Sherman 
Anti-Trust Act and the Clayton Act 
and upon issue of unfair competition. 
Clayton Anti-Trust Act and Sherman 
Anti-Trust Act, 15 U.S.C.A. § 1 et seq. 
—Eastman Kodak Co. v. McAuley, 2 
BD) v2; 

Kan. Where, though plaintiff alleged 
that he was owner in fee simple and 
was in possession of realty, he also al- 
leged that one of the defendants was in 
possession and that such defendant had 
refused to pay rentals, and plaintiff 
asked judgment for the rents, and for 
a decree adjudging that plaintiff was 
entitled to the possession and that a 
writ of assistance issue, defendant was 
entitled to a jury trial, since the ac- 
tion against such defendant was in ef- 
fect an action to recover possession of 
the realty.—Russell v. Bovard, 113 P.2d 
1064, 153 Kan. 729. 

N.Y.Sur. The right to a jury trial in 
a replevyin action to recover a chattel is 
a constitutional right and is also pro- 
vided for by Civil Practice Act, Civil 
Practice Act, § 425, subd. 2; Const. art. 


RTE aro 


-19.—Unemployment Compensa- 


he + & 
; ) 
} 5 ” <€ “d * § 


é / } { i at i ¥ 
1, § 2.—In re Abend’s Estate, 29 N.Y. — 
2d 13, 176 Mise. 717. fe 

Ohio App. An action by the state 
superintendent of banks as liquidator 
of a _ bank to recover stockholder’s su- — 
popmdded statutory liability from a 
roker which denied that it was a 
stockholder was an action for money 
only and was not in the nature of an © 
“equity suit”, and broker’s demand for — 
a jury trial should have been granted, 
since stockholder’s liability arises out 
of contract, and issue of fact whether 
broker was a stockholder within stat- — 
ute was a jury question. is 
§§ 710-76, 11379 ;. Constivart- J, 
art. 138, § 3.—Murfey, Blossom & C 
v. State ex rel. Fulton, 31 N.H.2d 134 
Modified State ex rel. Squire v. Mur- 
fey, Blossom & Co., 2 N.H.2d 866, 13 
Ohio St. 289. ; . 
S.C. In action against ‘administra- 
trix for amount of decedent’s alleged — 
indebtedness to plaintiff, where state- 
ment of account, attached to complaint — 
as part thereof, showed only annual 
totals of debits and credits, action was . 
not one at law on “itemized account”, — 
to be tried by jury, as such statement ol 
did not apprise defendant of items mak- — 
ing up such totals.—Dickson’s Drug 
puere v. Davis, 15 S.H.2d 332, 197 S.C. 


Wash. Where logs cut after expira- 
tion of timber contract were dumped ~ 
into river in which they “were boomed 
by boom company and placed in rafts 
of logging company which sold logs 
and remitted proceeds to boom com- ; 
pany which in turn delivered money to — 
logger, and landowner filed complaint — 
alleging that logging company and — 
boom company by selling logs to third 
party converted logs to owner’s dam- ~ 
age in a considerable sum, and no mu- — 
tual accounts between parties were r 
ferred to, and, except for fact that a 
considerable number of conversions of — 
logs were alleged, cause of action was 
not complicated, complaint stated a 
legal cause of action sounding in tort 
for conversion triable before a jury, 
and allegations as to number of differ- | 
ent conversions did not change it into’ 
an equitable action for accounting 
eS e the oon Const. art. b) 

—Watkins y. Siler Logging Co., 11 
P.2d 315. aa 
_ Wash. The statutory provision for 
jury trial of fact issues in actions to 
recover money only applies to common- 
law actions, as distinguished from 
equity, suits, in view of declaratory 
provision of statute in effect when con- — 
stitution, guaranteeing right of jury 
trial, was adopted that nothing in 
Civil Practice Act should be so con- 
strued ag to restrict judges’ chancery 
powers or authorize jury trial of any 
issue when relief sought is predicated 
on doctrine inherently in equity. Rem. 
Reames vet 314; Const. art: -1, § 21. 
Dexter Horton Bldg. Co. y. King Coun- 
ty, 116 P.2d 507. ere 


§ 30 + a 

D.C.N.J. If the cause of action is 
legal in its nature and formerly rem- 
ediable in a court of law, the right of 
trial by jury cannot be denied, but if 
the cause of action is equitable in its 
nature and formerly remediable in a 
court of equity, trial by jury should 
not be allowed since the common law 
distinction between the province of the 
jury and that of the court remains 
intact notwithstanding Rules of Civil 
Procedure. Federal Rules of Civil Pro- 
cedure, rules 1, 2, 38, 39(a), 28 U.S.C.A. 
following section 723¢c; U.S.C.A.Const. 


ita 
fa: 


Amend. 7.—Fitzpatrick v. Sun _ Life. 
Assur. Co. of Canada, 1 F.R.D. 713. 
D.C.N.Y. In patent infringement 


action wherein no equitable relief was 
sought, defendants were entitled to ju- 
ry trial on issue of infringement. Jud. 
Code, § 274(d)(3), 28 U.S.C.A. § 400(3). 
—Eastman Kodak Co. v. McAuley, 2 
F.R.D. 21. 

Ala. <A trial by jury as a matter of 
right in court of chancery depends 
solely upon statutory or constitutional 
provisions.—Hx parte Baird, 200 So. 
601, 240 Ala. 585. 

The nature and character of a_ Dill 
must be determined from a considera- 
tion of the facts averred in it, in deter- 


§ 30 


mining whether complainant is entitled 
ss to have issues tried by a jury.—Ex 
parte Baird, 200 So. 601, 240 Ala. 585. 

Cal.App. A trial by jury in an ac- 
tion in equity is not a matter of right, 
where no issue at law is made by the 
ee battle y. Niece, 111 P.2d 


\ 


Colo. The calling of a: jury in an 
equity case is discretionary with the 
court, and its verdict is only advisory. 
—Moore v. Burritt, 105 P.2d 1084. 

Mass. Whether, in any _ particular 
case, the right to a trial by jury is 
preserved by Constitution depends on 
question whether the subject matter 
of the cause of action is one pertaining 
to equity jurisprudence as_ generally 

-understood in England and Massachu- 
_setts at the time of the adoption of 
__. the constitution. Const.Declaration of 
Rights, art. 15.—City of Boston v. San- 
____tosuosso, 80 N.H.2d 278. 

: § 31 

4 Cal.App. In an equity proceeding a 
_ jury trial is not a matter of right.— 
-. Olson yv. Foster, 109 P.2d 388. 

_. Ind.App. Whenever’ any _ essential 
part of a cause is exclusively of equi- 
\. table cognizance, right of trial by jury 
_ does not obtain, though certain ele- 
ments of an action of law may be in- 
- eidentally involved.—George v. Massey 
Harris Co., 34 Noes 956. 


©.C.A.Ark. Where principal demand 
of bill of complaint was for injunction 
; and alternative demand was for dam- 
sages, plaintiff was not entitled of right 
to jury trial on issue for injunction, 
- but such was discretionary with trial 
- court.—Missouri Pac. Transp. Co. v. 
- George, 114 F.2d 757. . 
ss D.C.N.Y. The inclusion in complaint 
of a fraudulent transfer cause of action 
--—~-would not deprive defendants of their 
_ right to trial by jury as to other 
~~ eauses of action, and to obviate neces- 
sity of two trials where evidence relat- 
ing to all causes of action was prac- 
tically the same, district court would 
impanel a jury, take such evidence as 
was germane to causes of action other 
- than fraudulent transfer cause, submit 
those causes to jury,.and then decide 
issue of fraudulent conveyance itself or, 
if necessary, take such additional tes- 
_timony as might be necessary on fraud- 
ulent transfer cause, in absence of jury. 
Rules of Civil Procedure, rules 38, 39, 
+ 28: U.S.C.A. following section 723¢,—EI- 
» kins v. Nobel, 1 F.R.D. 357. 
- — -®.0.Pa. Where plaintiff brought an 
action at law upon policy of burglary 
insurance, and Circuit Court of Appeals 
_ reversed judgment for plaintiff and re- 
'manded case for new trial and_plain- 
tiff thereafter presented to District 
Court a motion for leave to, file a peti- 
tion for reformation of contract in aid 
of action at law, and defendant insist- 
ed upon a jury trial, injection of issue 
of reformation did not deprive defend- 
ant of right. to jury trial, since action 
would not cease to be an action at law 
if contract was reformed.—Cohen v. 
_ Globe Indemnity Co., 37 F.Supp. 208. 
Conn. Where a case involves a cause 
of action for damages properly cog- 
_ nizable at law, the fact that equitable 
ai relief in aid of or supplemental to it 
is also demanded will not destroy the 
right of either party to have the is- 
sues at law submitted to a jury, but 
where the essential right asserted is 
equitable in its nature and damages 
are sought in lieu of equitable relief 
or as supplemental to it in order to 
, make that relief complete, the whole 
action is one in equity and there is no 
right to a jury trial—lLaFrance v. La- 
France, 14 A.2d 739, 127 Conn. 149. 
a Iil.App. In suit for specific perform- 
ance of employment contract, and for 
such further relief as the court should 
deem equitable and just, defendants 
P would have been entitled to jury trial 
on issues as to amount due plaintiff 


for his services had defendants de- 
manded jury trial, but failure to make 
demand waived right to jury trial. 
Smith-Hurd Stats. ¢« 110, § 188; 
Smith-Hurd Stats.Const. art. 2, § 5.— 
Westerfield v. Redmer, 33 N.E.2d 744. 
310 IllApp. 246. 

Oki. Where plaintiff declares upon 


ie WA 
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two causes of action, one in equity for 
divorce on ground that defendant had 
a living wife at time of defendant’s 
marriage to plaintiff, the other an_ac- 
tion at law for damages for fraud in 
inducing plaintiff to enter into a biga- 
mous marriage, neither action is para- 
mount to or a foundation for the other, 
and the latter cause is one for jury 
and is not subject to rule that punitive 
damagés may not be awarded in an 
equitable action. 12 Okl.St.Ann. § 
1271; 23 Okl.St.Ann. § 9.—Mashunka- 
shey v. Lae we 213 ¢P 2d 90; 
3 


D:C.N.Y. An action for an account- 


ing, prior to taking effect of the Wed- 


eral Rules would have been placed on 
the equity calendar, and neither party 
would have had right to trial by jury 
under the federal constitution or stat- 
utes. Federal Rules of Civil Procedure, 
rule 39(a), 28 U.S.C.A. following sec- 
Hons petra yt ae vy. McKeever, 1 F.R. 


Wash. An action between members 
of dissolved Berene hee. wherein com- 
plaint showed that there had been no 
settlement or accounting and alleged 
that there was substantial amount of 
business pending at time of dissolution, 
and sought appointment of receiver, 
distribution of assets, recovery of dam- 
ages for converting good will, and oth- 
er relief, was an equitable action for 
accounting and was not triable by a 
jury.—Pollock y. Ralston, 104 P.2d 934. 


§ 35 

Ind.App. In action by attorneys to 
recover their fees for services in set- 
ting aside certain pretended codicils 
to a will, where plaintiffs sought to 
invoke equity jurisdiction of court by 
claiming that they had a _ statutory 
and equitable lien for their fees, and 
evidence proved only an action at law, 
trial court committed reversible error 
in overruling defendant’s timely re- 
quest for a jury trial. Burns’ Ann.St. 
fag ere eee v. Daily, 34 N.H.2d 


§ 36 

Kan. In suit to foreclose a real es- 
tate mortgage, where only question was 
whether mortgage note was ‘barred by 
limitations, denial of jury trial was not 
error.—Andregg v. Sparrow, 107 P.2d 
739, 152 Kan. 744. 

Kan.. In suit to foreclose a real es- 
tate mortgage, jury trial cannot ordi- 
narily be demanded as a matter of 
right, since the suit igs primarily a suit 
in equity.—Andregg vy. Sparrow, 107 P. 
2d.739, 152 Kan. 744; \ ; 

Mont. Mortgage foreclosures are 
equitable actions triable by court with- 
out a jury, and they cannot be trans- 
formed into actions at law by merely 
raising an issue of law as a defense 
in the answer.—Butler Bros. Develop- 
ment Co. v. Butler, 108 P.2d 1041. 

Where equitable issues raised by 
complaint seeking foreclosure of trust 
deed securing note were not all admit- 
ted by defendant, and defendant’s an- 
swer and cross-complaint against in- 
terveners set up failure of considera- 
tion, fraud, and breach of contract, 
and sought equitable as well as legal 
relief, defendant was not entitled to a 
trial by jury. Rev.Codes 1935, § 
9327; Const. art. 3, § 23.—Butler Bros. 
oe etic ae Co. v. Butler, 108 P.2d 


Ohio App. Where action is brought 
upon a note and on a mortgage given 
to secure its payment, and judgment is 
asked upon note and for sale of mort- 
gaged property, any issue of fact 
which affects ‘judgment upon note is 
an issue which either party has a right 
to demand that it shall be tried by a 
Rr a v. Armstrong, 32 N.H.2d 


§ 37 
Cal.App. Where amended complaint 
filed against trustee sought to recover 
judgment for legal services rendered 
in behalf of certain trusts and to im- 
press upon trust property a lien, com- 
plaint stated a cause of action in equi- 
ty, so that court properly proceeded 
to try issues without a jury.—Olson. vy. 

Foster, 109 P.2d 388. 
Original complaint naming defend- 
ants therein both personally and ag 


y rt ~ cb | a 6 . a x ; 4 a 
trustees and seeking to establish 


: 


ea 


sonable value of legal services ren- — 


dered for benefit of trust estates, stat- 
ed a eause of action in equity rather 


than a cause of action at law as to 


which defendants would have been en- 
titled to a’ jury trial.—Olson vy. Foster, 
109 P.2d 888. f ; 
Amended complaint against trustees 
in their representative capacity Beek ing, 
value of legal services rendered an 
also to charge amount thereof against 


trust properties and decree directing 


payment from trust fund stated a 
cause of action in equity as to which 


defendants were not entitled to jury. 


trial.—Olson v. Foster, 109 P.2d 388. 


Where contract employing plaintiffs 
as attorneys was made by defendants 
as individuals at a time when defend- 
ants were only .unit holders in a trust 
but where following defendants’ ap- 
pointment as trustees and while act- 
ing in that capacity, defendants recog- 
nized plaintiffs as their attorneys and 
as attorneys for all unit holders and 
accepted benefits of plaintiffs’ legal 


services, such conduct. of trustees 
amounted to a ‘‘ratification’” of the 
contract so that attorneys’ action to 


enforce rights under the-contract was 
one in equity as to which defendants 
were not entitled. to jury trial.—Olson 
v. Foster, 109 P.2d 388. . . ox { 

Mass. Where city sought, ‘by bill in 
equity, to hold mayor and an attorney 


a5 


of claimant against city liable as con- — 


structive trustees for amounts they re- 
ceived ag result ‘of settlement which 
mayor allegedly corruptly authorized, 
neither of the defendants had a consti- 
tutional right to a trial by jury, since 
right of city was a pure equitable right 
and it was immaterial that city might 
also have had a plain, adequate, and 
complete remedy at law. Const.Decla- 
ration of Rights, art. 15.—City of Bos- 
ton v. Santosuosso, 30 N.W.2d 278. 


Okl. Where party out of possession 
of realty brought action by filing a 
petition, the first cause thereof alleging 
a right to possession, and second cause 
thereof alleging facts upon which it 
was sought to establish a constructive 
trust in favor of plaintiff, and it ap- 
peared from all of the allegations that 
plaintiff was not entitled to possession 
of realty unless constructive trust was 
established, and that constructive trust 
could only be established upon equita- 
ble principles by a showing of fraud, 
deceit, duress, undue influence, or other 
inequitable conduct, gravamen of the 
action was whether plaintiff was enti- 
tled to equitable relief by establishment 
of constructive trust, and action was. 
one of equitable cognizance, so that 
trial court properly held that defend- 
ants were not entitled to jury trial.— 
Allen v. Jones, 110 P.2d 911. vé 

§ 38 , 

Mo. A suit to cancel deeds on ground 
that property conveyed was transferred 
to hinder and defraud creditors is 
purely an “equitable proceeding”, and 
the parties are not entitled to a jury. 
—Blattel v. Stallings, 142 S.W.24 9. 

Oki. An action to rescind and can- 
cel a sale contract,/was an action of 
equitable cognizance, and the parties 
thereto were not entitled to a jury as 
a matter of right, the determination 
of the law and facts being for the 


court.—Menca vy. Holmes, 108 P.2d 
1022. 

§ 41 
Ala. Complaint averring complain- 


ant’s execution and delivery of mort- 
gage constituting alleged cloud on her 
title, that mortgage was executed to 
secure debt of complainant’s husband, 
that complainant was induced to ex- 
ecute mortgage through fraud and un- 
due influence and that she was mental- 
ly incapacitated at time she executed 
mortgage, and praying that foreclosure 
of mortgage be restrained and that 
mortgage be cancelled as cloud on com- 
plainant’s title, was not a ‘bill to quiet 
title’ but was governed by general 
principles of equity so that complain- 
ant was not entitled to jury trial as a 
matter of right. Code 1923, §§ 9905 et 
seq., 9908.—Ex parte Baird, 200 So. 
601, 240 Ala. 585. 


i 


contemplation of statute and is triable 
under statute by the court as are oth- 
er equitable actions, without a jury. 
j Comp.St.1929, §§ 76-401, 76-409; Const. 
es, ANS 1, § 6.—Frank y. Smith, 293 N.W. 
Oki. Action to quiet title was of 
- purely equitable cognizance, and so al- 
so was defendant’s plea for specific 
performance, and hence presence of ju- 
ry was not required as a matter of 
right.—Pickle y. L Ayaew 112 P.2d 1081. 
2 44 


§ 

- ©olo. Injunctive relief against sale 
of goods by dealers below cost with in- 
tent to injure competitors and to de- 
stroy competition in violation of stat- 
ute does not violate constitutional 
guarantee of “trial by jury’ in criminal 
eases, since the effect of injunctive re- 
lief in a civil action is different from 
the effect of a judgment under a crimi- 
nal information, both of which reme- 
dies, injunction or criminal prosecu- 
tion, are authorized by the - statute. 
+, Laws 1937, pp. 1280, 1282, 1283,.1285, 
_ es) 1 et ‘seq., 3,5, 10; Const. art. 2, '§ 
7 -16.—Dikeou v. Food Distributors Ass'n, 
> 108 Pi2d 529. : Os 
Wis. The statute giving a person 
charged with contempt for violation of 
an injunction the right of jury trial and 
- the right to, demand trial before an- 
other judge applies only. to cases in 
equity brought to enjoin unlawful acts 
-enjoinable under rules of equity juris- 
prudence which make unlawful acts and 
irreparable injury essential to confer 
- equity jurisdiction, and it does not ap- 
ply to the statutory proceeding to re- 
view and enforce a cease and desist or- 
- der of the Employment 
oe Board. St.1939, 
111.07(7).—Wisconsin Hmployment Re- 
— __ Jations Board y. Milk & Ice Cream Driv- 
ers & Dairy. Employees Union, Local 

Be ONG.225, 299-N-W..- 31. 
oc § 45 ; 
a Pa.Com.Pl. Section 608, of the 
Pennsylvania Liquor Control Act of 
1937, P.L. 1762, 47 B.S. § 744-608, pro- 
viding for the abatement of nuisances 
__-—sereated by sale of liquor in violation of 
the act, does not violate the constitu- 


A 


i, 


_ tional guaranty of trial. by _ jury.— 
i: oem raleh y. Sciortino, 54 York 
om. 145. 

P? , s - § 47 : , 
~~ €al.App. In action against purchas- 


ers of royalty interest in minerals, on 
their agreement guaranteeing perform- 
ance of purchase contract by assignees 
of such contract, jury trial was author- 
_ ized, as against contention that action 
- -was in the nature of specific perform- 
ance. Code Ciy.Proc. § 592.—Ingalls v. 

: Bell, 110 P.2d 1068. 
a Okl. Action to quiet title was of 
os purely equitable cognizance, and so al- 
5 80 was défendant’s plea for specific 
performance, and hence presence of ju- 
ry was not required as a matter of 
right.—Pickle v. Martin, 112 P.2d 1081. 
S.C. In action for specific perform- 
ance of contract to convey realty, de- 
fendants who did not claim that title 
: to the land which was contracted to be 
sold to defendants by plaintiff's prede- 
cessor was in the defendants, or claimed 
by them, but contended that plaintiff 
was not seized of good title, were not 
entitled to a jury trial of plaintiff’s 
title, and trial court did not err in re- 
_ _ ferring action to master to take testi- 
a mony on the issues raised by the plead- 
ings. Code 1932, § 653.—Aiken Mortg. 
Sie vy. Sones, 15 S.H.2d 119, 197, S:€. 


§ 51 
Conn. Where a case involves.a cause 
_ of action for damages properly cogniza- 
- ble at law, the fact that equitable re- 
. lief in aid of or supplemental to it is 
also demanded will not destroy the 
right of either party to have the is-. 


= 


or as supplemental to it in order to 


Relations. 
§§ . 103.60(8, 4), - 


make that relief complete, the whole 
action is one in equity and there is 
no right to a jury trial.—LaFrance vy. 
LaFrance, 14 A.2d 739, 127 Conn. 149. 
» Action for injunctive and other eq- 
uitable relief and for damages with 
respect to alleged conspiracy to vio- 
late temporary and permanent injunc- 
tions restraining defendants from solic- 
iting orders from plaintiff’s customers 
was an equitable cause of action to 
which the claim for damages was but 
incidental, hence the cause was not 
of right triable by jury, although the 
court had a discretion to submit is- 
sues to a jury. Gen.St.1930, § 5625.— 
LaFrance v. LaFrance, 14 A.2d 739, 127 
Conn. 149. 


§ 52 
D.C.N.Y. The affirmative defenses in 
defendant’s answer did not tend to 
change nature of action for purpose 
of determining right to jury trial. 
Federal Rules of Civil Procedure, rule 
39(a), 28 U.S.C.A. following oe 


°723c—Taylor vy. McKeever, 1 
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| § 53 

N.Y. In action for conversion of ne- 
gotiable bonds which brokers had re- 
purchased from holders in due course in 
accordance with rules of stock exchange 
after learning that the bonds had been 
stolen, answer setting up alleged coun- 
terclaim for declaratory judgment that 
brokers were owners of the bonds as: 
purchasers from a holder in due course 
actually alleged merely an equitable 
defense, and where question of fact was 
presented regarding whether brokers 
at time of offering the bonds for sale 
had_ notice that they had been stolen, 
trial by the court without a jury of is- 
sues presented by the counterclaim be- 
fore trial of the issues raised by the 
complaint was improper because de- 


- priving plaintiff of right to have dis- 


puted question of fact tried by a 
jury. Negotiable Instruments Law, § 
98.—U. 8S. Fidelity & Guaranty Co. v. 
Goetz, 32 N.W.2d 798, 285 N.Y. 74, re- 
versing 19 N.Y.S.2d 656, 259 App.Div. 
808, appeal denied 20 N.Y.S.2d 402, 
259 App.Div. 876. 

Wash. If defendants’ answers in an 
action at law raise equitable issues 
which would cause the action to be- 
come predominantly equitable in its 
nature, action can properly be tried 
without a jury. Const» art. 1, § 21.— 
he kins v. Siler Logging Co., 116 P.2d 


The interposition of an equitable de- 
fense not involving affirmative equita- 
ble relief in a law action does not con- 
vert cause into a suit in equity so as 
to deprive plaintiff of his right to a 
jury trial, nor does defendant by set- 
ting up an equitable defense lose his 
right to have any Jegal issues arising 
upon plaintiff’s claim tried by jury. 
Const. art. 1, § 21.—Watkins vy. Siler 
Logging. Co., 116 P.2d 315. 

A plea of equitable estoppel does not 
necessarily convert an action at law 
into an equitable proceeding, triable 
only to the court, and, if the question 
is doubtful, the right to a jury trial 
is always preserved. Const. art. 1, § 
21.—Watkins v. Siler Logging Co., 116 
Piz. 315, 

Where action was commenced strict- 
ly as an action at law for damages 
based upon alleged conversion of logs, 
affirmative defenses of ratification of 
the disposition of the logs by plaintiff 
waiver of tort, estoppel by silence an 
bv inducement, good faith in disposi- 
tion of the logs by defendants, pay- 
ment in full, res judicata, and equita- 
ble estoppel did not change the action 
into an equitable proceeding so as to 
authorize trial court to. deny defend- 
ants. right to trial by jury. Const. 
art. 1, § 21.—Watkins v. Siler Logging 
Corn t6, Pr2dr3lo: 


§ 54 
Mortgage 


Mont. foreclosures are 
equitable actions triable by court 
without a jury, and they cannot be 
transformed into actions at law by 


109, 143 Fla, 524. 


§ 59 PMU SReh TE): 
N.Y.App.Div. Where plaintiff sued n 
equity and defendant interposed legal 
counterclaim and sought money ju 
ment, plaintiff was entitled as a mat 


Coa 
Light & Power Co., 25 
261 App.Div. 377. 

8.C, 


N.Y.S.2d 


claim of damages for alleg' ) 
of the contract by plaintiff and 
predecessors in title, and the actio1 
the trial court in referring the actior 
to the master to take the testimony « 
the issues raised by the pleading 
cluding issue of defendant’s claim | 
damages, was not error. Code 1932, 
653,—Aiken Mortg, Co. v. Jones, | 
S,8.2d"\119.. 197 SiC. 246, i D 
The interposition by defendant in ar 
equitable action, of a counterclaim of 
a legal nature, gives him no right t 
a jury trial, either of the case gene! 
ally, or of the issues raised by 
counterclaim.—Aiken 


: § 62 AN 
Ark. The Unemployment Compens 
tion Law is not, unconstitutional 
violative of provision of State Constit 
tion guaranteeing right of ‘trial by 
jury. -Pope’s Dig. §§ 8549 to 8569; 
Const. art. 2, § 7—McKinley v. R. 4 
Payne & Son Lumber Co., 143 S.W.2: 
38,, 200 Ark. A114. * soo pate 

Fla. A municipal corporation i 
matter of law entitled to jury trial | 
determine its power to tax lands to 
which municipal benefits allegedly have 
not accrued, but before a jury tr 
can be had an issue’ for determinatio: 
must. be presented.—City of Sout 
Miami v. State ex rel. Gibbs, 197 


lil, The Constitution does not guar 
antee the right of trial by jury in ta 
proceedings.—Hoffman vy. Departmen 
of Finance, 30 N.H.2d 34, 374 Ill. 494. 

Utah. Under statute »providing for. 
review of decision of Department 
Registration and authorizing court t 
determine issues, a dentist maintainin. 
action to review order revoking © 
license was not entitled to a jury trial, — 
since word “court” referred to judge 
alone, and not to both judge and jury. 
Rev.St.1933, 79-1-36, 104-26-1, 104-26 
2.—Withers v. wegen 111 P.2d 55 

63 e 

Mo. A respondent is not entitled 
a jury trial as a matter of constitution 
al right in quo warranto proceedings.- 
State, on Inf. of McKittrick, vy. Wil- 
liams, 144 S$.W.2d 98. i 

Where Constitution confers original 
jurisdiction in quo warranto proceed- — 
ings on Supreme Court, determination 
by Supreme Court alone without inter- 
vention of a jury is intended.—State, 
on Inf, of McKittrick, v. Williams, 144 © 
S.W.2d 98. ‘ ( 

In quo warranto proceeding to oust 
sheriff from office for neglect of duty in 
failing to enforce liquor, vice and gam- 
bling laws, submitted by Supreme 
Court to special commissioner to hear 
evidence and report his findings of fact 
and conclusions of law, commissioner 
properly refused sheriff's demand for 
a trial by jury. Mo.St.Ann. § 11202, p. 
6143.—State, on Inf. of McBKittrick, v. 


Williams, 144 S.W.2d 98. » 
: § 64 
N.Y.Sup. In proceedings to compel 
New York City fire commissioner to 
restore petitioner to a position in 


fire department, petitioner’s motion for 
jury trial would be granted to extent 
of directing a trial of issues ag to na- 
ture of petitioner’s disability and as to 


| * «5b 


fact in the petition, 


§ 68 


whether disability was caused by per- 
formance of petitioner’s duties where it 
was impossible, on papers before Spe- 
cial Term, to determine whether con- 
clusions reached by members of fire de- 
partment’s medical board who found 
adversely to petitioner were supported 
by competent evidence.—Schwab v. Mc- 
Elligott, 26 N.Y.S8.2d 364, 175 Misc. 840. 


§ 68 

Cal.App. At common law, trial by 
jury was unknown in probate.—In re 
Watkins’ Estate, 104 P.2d 389, subse- 
quent opinion 108 P.2d 417. ‘ 

The statute providing that issues 
of fact in probate proceedings must be 
tried in conformity with rules of 
practice in civil actions, and that court 
must settle and frame issues to be 
tried when party is entitled to jury 
trial and jury is demanded, was intend- 
ed to allow jury trials in probate pro- 
eeedings in which jury trial is specific- 
ally provided by other statutes, but not 
in probate proceedings in which jury 
trial is not so provided. Probate Code, 
§ 1230.—In re Watkins’ Estate, 104 P. 


2d 389, subsequent opinion 108 P.2d 


417. 

The statute providing for jury trial 
when a party to probate proceeding is 
entitled to jury trial, did not authorize 
jury trial in proceeding for determina- 
tion of heirship, in view of statute pro- 
viding that the court shall hear and de- 
termine who are the_heirs. Probate 
Code, §§ 1081, 1230.—In re Watkins’ 
Hstate, 104 P.2d 389, subsequent opin- 
ion 108 P.2d 417. i 

A proceeding to determine heirship 
is a proceeding to determine a fact 
concerning a decedent and no issue is 
created by\ traversing of allegations of 
and hence pro- 
ceeding is not an ‘adversary contest” 
in which a jury trial is authorized but 
is a “proceeding in rem.” Probate 
Code, §§ 1080-1082.—In re Watkins’ 
state, 104 P.2d 389, subsequent opin- 
ion 108 P.2d 417. 

Mo.App. A proceeding for the ap- 
proval of an administrator’s annual 
settlement was in no sense a “jury 


- case’, but was purely a statutory pro- 


ceeding originally cognizable before the 
jprobate judge Poanson re Claus’ Hs- 


‘tate, 147 S.W.2d 


N.Y.Sur. A proceeding under statute 
by a person having a claim to compel 


' delivery of specific personalty or the 


proceeds or value thereof by an execu- 
tor, administrator, temporary adminis- 
trator, guardian, or testamentary trus- 
tee is merely a method for advancing 
the date of hearing of an issue cogniza- 
ble in an accounting proceeding, and 
no constitutional right of trial by jury 
exists in such a proceeding. Surro- 
gate’s Court Act, 8§ 68, 206-a; Const. 
art. 1, § 2.—In re Leary’s Estate, 23 
N.Y.S.2d 138, 175 Misc. 254. 


N.Y.Sur. Where pleadings in discov- 
ery proceeding raised question of own- 
ership of property sought to be recoyv- 
ered, petitioner was entitled to jury 
trial. Civil Practice Act, § 274.—In re 
Peterson’s Hstate, 23 N.Y.S.2d 614, 175 
Misc. 345. i 

N.Y.Sur. Where questions of title 
and of right to possession were raised 
by pleadings in proceeding against ad- 
ministratrix of decedent’s estate to com- 
pel delivery of specific personalty al- 
egedly belonging to petitioners, the ad- 
ministratrix was entitled to a “trial by 


jury’ of such controverted questions. 
Surrogate’s Court Act, §§ 68, 206-a; 
Civil Practice Act, § 425, subd. 2; 


Const. art. 1, § 2.—In re Abend’s Hs- 
tate, 29 N.Y.S.2d 13, 176 Mise. 717. 
The fact that the petitioner in a pro- 
ceeding against a personal representa- 
tive of an estate to compel delivery of 
specific personalty, instituted under 
statute providing for such proceeding, 
had no right to a jury trial, because 
he had elected to seek a remedy in a 
summary proceeding, would not deprive 
legal representative of right to trial by 
jury of issues of title and right to pos- 
session arising in such proceeding, 
Surrogate’s Court Act, §§ 68, 206-a; 
Civil Practice Act, 425, subd. 2; 
Const. art. 1, § 2—In re Abend’s Hs- 
tate, 29 N.Y.8.2d 13, 176 Mise. 717. 


ia 
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Ohio App. Under constitutional pro- 
vision conferring jurisdiction on pro- 
bate court, no right to trial by jury 
of claims exists except as it may be 
conferred by statute, and hence all 
questions of fact are triable by probate 
judge unless in his discretion he or- 
ders them to be tried by a jury or 
referred. Gen.Code, §§ 10501-32, 10509- 
118 to 10509-120; Const. art. 4, § & 
—In re Blue’s Estate, 32 N.H.2d 499. 

The Constitution preserves the right 
to trial. by jury in those cases only 
where it existed previously to its adop- 
tion, and hence statute relating to 
hearing in probate court without inter- 
vention of a jury on schedule of debts 
and exceptions does not deny to any 
one his constitutional right to ‘‘trial 
by jury.” Gen.Code, §§ 10501-32, 
10509-118 to 10509-120; Const. art. 4, 
io ee re Blue’s Dstate, 32 N.H.2d 


§ 71 
See Nicholson v. Dominion of Canada 
General Ins. Co. [1941] 1 Dom.L.R. 47. 
7 


2 

D.C.Okl. In involuntary bankruptcy 
proceeding, alleged bankrupt was _ en- 
titled to jury trial on question of its 
insolvency, and question of any act of 
bankruptcy alleged in the petition and 
all other questions would be determined 
by the court. Bankr.Act 3) Subs a, 
11 U.S.C.A. § 21 sub. a.—In re R. V. 
Smith Co., 38 wees Disa s 


C.C.A.I11. A jury trial, as at common 
law preserved by the Constitution, is 
not guaranteed by the Seventh Amend- 
ment in eminent domain proceedings, 
nor by the Fifth Amendment. U.S.C.A. 
Const. Amends. 5, 7.—U. S. v. Meyer, 
11/3, SEV2de 387. 

N.J. In eminent domain proceed- 
ings, there is no constitutional right 
to a jury trial—In re Housing Au- 
thority of City of Newark, 17 A.2d 
812,.126 N.J.L. 60. 


§ 77 

Ala. The right of the Alabama State 
Milk Control Board to revoke a license 
on a finding of certain facts is similar 
in so far as trial of facts by jury is 
concerned to a disbarment proceeding 
wherein no such right is secured by 
the Constitution. Code 1940, Tit. 22, 
§§ 205-231.—_Ex parte Homewood Dairy 
Products Co., 3 So.2d 58. 

§ 79 

N.C. Generally, provision of State 
Constitution providing for right to 
“trial by jury” is inapplicable to mat- 
ters concerned with administration of 
tax laws and machinery for collection 
of taxes, unless statute affords express 
authority for such method of deter- 
mining questions of fact. Const. art. 1, 
§ 19.—Unemployment Compensation 
Commission y. J. M. Willis Barber & 
Beauty Shop, 15 §.H.2d 4, 219 N.C. 709. 

The constitutional provisions relating 
to “trial by jury” do not apply in as- 
sessment and collection of taxes, and 
taxpayer cannot complain of mode of 
proceeding if he is given an opportunity 
to defend against legality of tax or lia- 
bility of his property before some com- 
petent. board or tribunal.—Unemploy- 
ment Compensation Commission v. J. M. 
Willis Barber & Beauty Shop, 15 S.B. 
2d 4, 219 N.C. 709. 


§ 380 
Wash. Procedure adopted for dis- 
ciplining of attorney was not viola- 
tive of constitutional guarantees be- 
cause allegedly not providing for trial 
by jury, for a trial in the superior 
court, or for appellate review. 1 Rem. 
Rey.Stats. Rules for Discipline, rules 
I-LII.—In re Beakley, 107 P.2d 1097. 

85 


Ky. The statutory provision that 
trial of attachment shall be by the 
court applies only to trial of grounds 
of attachment as between the parties, 
but, if issue is raised between attach- 
ing creditor and parties who intervened 
claiming fund attached, such issue is 
triable by jury as any other ordinary 
action. Civ.Code Prac. § 264.—Slusher 
v. Ward, 144 S.W.2d 226, 284 Ky. 204. 

4 


D.C.Mass. 


§ 9 
The words “triable by a 
jury” 


within federal rule that any 


any issue triable of right by a jury 
relate to a case triable as of right by 
a jury under Seventh Amendment. 
Federal Rules of Civil Procedure, rule 

28 U.S.C.A. following section 
U.S.C.A.Const. Amend. 7.—U. 8S. 
ie Guaranty Co. v. Nauer, 1 


Mich. Bvery person charged with a 
criminal offense has a constitutional 
right to a trial by jury.—People_ v. 
Hope, 297 N.W. ae 297 Mich, 115, 

95. 

Cal.App. One charged with crime of 
perjury is entitled to a jury trial and 
may demand proof that statement 
made by him was false, and that it 
was a ‘material matter’, and, unless 
statement is inherently false or is such 
that the court would have judicial 
knowledge of its falsity, it will not 
Serve as basis for a commitment on 
ground of its falsity alone. Pen.Code, 
§ 118.—Hx parte Blache, 105 P.2d 635. 

N.J.Sup. The statutory offenses in- 
volving obstruction or interference with 
polling place or voters, violation of bal- 
lot regulations, fraudulent voting or 
interference with election or canvass, 
attempt to cast illegal vote, attempt by 
election officers to discover how voter 
voted, electioneering within or about 
polling place, threatening or intimidat- 
ing voter, and the making of specified 
expenditures, are offenses which were 
jndictable at common law and which, 
under Constitution, are punishable only 
upon indictment and trial by jury. N. 
J.S.A. 19:34-6, 19:34-7, 19:34-11, to 
19 :34-13, 19:34-15, 19:34-28, 19 :34-38; 
N.J.S.A.Const. art. 1, pars. 7, 9.—Wil- 
ae v. Galvin, 15 A.2d 903, 125 N.J.L. 
455. , P 
The statute which amends statutes 
relating to offenses involving _obstrue- 
tion or interference with polling place 
or voters, violation of ballot regulations, 
fraudulent voting or interference with 
election or canvass, attempt to cast 
illegal vote, attempt by election officers 
to discover how voter voted, elec- 
tioneering within or without polling 
place, threatening or intimidating voter, 
and making of specified expenditures, 
by making such offenses mere cases 
of ‘disorderly conduct’ punishable 
summarily without indictment or with- 
out jury trial, is invalid on ground 
that the offenses are offenses which, 
under Constitution, are punishable only 
after indictment and trial by jury. N. 
J.S.A. 19:34-6, 19:34-7, 19:34-11 to 
19 :34-13, 19 :34-15, 19 :34-28, 19 :34-38; 
N.J.S.A.Const. art. 1, pars. 7, 9.—Wil- 
ents v., Galvin, 15 A.2d 903, 125 N.J.L. 


The statute conferring exclusive ju- 
risdiction on criminal judicial district 
courts to try in a summary way with- 
out jury trial enumerated offenses 
against the election law is invalid with 
respect to such jurisdiction, on ground 
that the enumerated offenses are of- 
fenses which under Constitution are 
punishable only after indictment and 
trial by jury. N.J.S.A..2:212-1, 2:212- 
6, 2:212-19, 2:213-1, 2:214-5, 19:34-6, 
19 :34-7, 19:34-11 to 19:34-13, 19:34- 
15, af eee rN eet a F N.J.S.A.Const. 
art. 1, pars. 7, 9.—Wilentz v. Galvin, 1 
A.2d 903, 125 N.J.L. 455. P 

Pa.Com.Pl. Maintaining a lottery is 
a criminal offense for which an indi- 
vidual cannot be summarily convicted, 
but must receive a trial by jury.—City 
of Uniontown v. Samonas, 4 Pay Lt. 


Wash. Inclusion in prior habitual 
criminal statute of provision for jury 
trial on question of prior conviction 
was merely declaratory of an exist- 
ing right of accused and the omission 
from subsequent habitual criminal stat- 
ute of provision for jury trial did not 
divest the accused of right to such a 
trial on disputed issues of fact. Rem. 
& Bal.Code, §§ 2177, 2178; em. Rey, 
Stat. § 2286.—State v. Furth, 104 P.2d 


Wash: A defendant who was charged 
by supplemental information with be- 
ing an habitual criminal was entitled 
to a jury trial on such charge. Rem. 
Rev.Stat. § 2286.—State v. Domanski, 
106 P.2d 591. 


ss Violation of 
e ae §-8598.—Holmes v, State, 199 So. 


¢ 


aR iect uae Sahl: me PA 
\pp. The statute promulgating 
od of obtaining jury and nonjury 
Tials in all misdemeanor cases in cir- 
cuit court is exclusive, and compre- 
hends misdemeanor prosecutions for 


prohibition law. Code 


36, 29 Ala.App. 594, 
98 
C.C.A.8.C. On ‘hearing concerning 
defendant’s alleged violation of proba- 
tion, defendant was not entitled to 
trial by jury under constitutional or 
statutory provisions dealing with right 
to trial by jury nor under the Proba- 
tion Act. Probation Act, ‘18 U.S.C.A. 
nes Se as i isearees SUTIO SUS: 

-A.Const. Amend. 6.—Strickland y. U. 
S., 114 F.2d 556. 

N.Y.App.Div. A defendant, who 
pleaded guilty to felony, was not en- 
titled to jury trial of issue whether he 
was armed with dangerous weapon in 


act of committing the felony, so as to 


require imposition of additional penalty 
under Penal Law. Penal Law, § 1944. 
—People v. Sandoval, 28 N.Y.S.2d 370, 
262 App.Div. 288. 


Pa. A proceeding to determine the 


_ degree of crime of murder after a plea 


of guilty is not a “trial’ within con- 
stitutional provision that right to trial 
by jury shall remain inviolate. P.S. 
Const. art. 1, § 6—Commonwealth vy. 
Petrillo, 16 A.2d 50, 340 Pa. 33. 


§ 99 

Mo. Parties charged with contempt 
of court are not entitled to trial by 
jury. Mo.St.Ann.Const. art. 2, § 28. 
State ex rel. Pulitzer Pub. Co. v. Cole- 
man, 152 S.W.2d 640. 

Okl. The refusal of demand for jury 
trial by persons cited for contempt for 
failure to pay money for support of il- 
legitimate child as ordered in bastardy 
proceeding rendered order of convic- 
tion erroneous, and on confession of er- 
ror by county attorney writ of habeas 
corpus would be granted. 21 Okl1St. 
Ann. §§ 565-568; OkI.St.Ann.Const. art. 
2, § 25.—Ex parte Mitchell, 113 P.2d 


§ 101 

Ala. Where petition for certiorari to 
review an order of the Alabama Milk 
Control Board alleges that the order is 
unreasonable on basis of the facts 
found, with no express direction for 
trial of that issue by a jury, the stat- 
ute creating the board will not be so 
interpreted as to require a jury trial in 
the circuit court on demand. Code 
1940, Tit. 22, § 226—Hx parte Home- 
wood Dairy Products Co., 3 So.2d 58. 

A provision in statute creating the 
Alabama Milk Control Board for re- 
view of board’s order by certiozari to 
the circuit court does not contemplate 
a jury trial. Code 1940, Tit. 22, § 226. 
—Ex parte Homewood Dairy Products 
Co., 3 So.2d 58. 


The federal constitutional amendment 
preserving right of trial by jury had 
no application to controversy regarding 
trial by jury in circuit court on cer- 
tiorari to review an order of the Ala- 
bama State Milk Control Board. Code 
1940, Tit. 22, § 226; U.S.C.A.Const. 
Amend. 7.—Ex parte Homewood Dairy 
Products Co., 3 So.2d 58. 

The provision in the Alabama Consti- 
tution preserving right of “trial by ju- 
ry” applies only to those cases in which 
trial by jury existed at time constitu- 
tion was adopted, and could not be 
relied on as preserving right to trial 
by jury in circuit court on certiorari 
to review an order of the Alabama 
State Milk Control Board. Code 1940, 
Tit. 22, § 226; Const.Ala.1901, § 11.— 
Ex parte Homewood Dairy Products 
Co., 3 So.2d 58. 

The Alabuma State Milk Control 
Board has right to find that licensee has 
bought milk from producers at price 
less than that prescribed and to find 
amount of difference and order that li- 
cense shall be revoked if such amount 
is not paid to the producer, but pro- 
priety of its action involves only a 
question of law which circuit court on 
review by certiorari may determine, 
without referring matter to jury, on 
theory that such right is guaranteed by 


: 


constitutional = provision 


preserving 


right of trial by jury. Code 1940, Tit. 


(22, §§ 210, 217; Const.Ala.1901, § 11.— 


Ex parte Homewood Dairy Products 
Co., 3 So.2d 58. 

N.C. Findings of fact made by the 
Unemployment Compensation Commis- 
sion that employer was liable for con- 
tributions to the fund were conclusive 


on appeal, and the employer was not 


entitled, upon exceptions to the find- 
ings of fact, to a trial of the issue de 
novo in the Superior Court by the 
court and jury, as against contention 
that the language of subsection ‘“n’” of 
the act implied a trial in such instance 
because the cause was required to be 
placed on the “civil issue docket’’, since 
such result was not necessarily in- 
tended as there may be issues of law 
and questions of fact triable by judge 
when placed on the ‘civil issue dock- 
et”. Pub.Laws’1936, Ex.Sess. ce. 1, § 
11(m, n) as added by Pub.Laws 1939, ¢. 
27, § 8 and (m) as amended by c. 209; 
C.S. §§ 562, 952.—Unemployment Com- 
pensation Commission v. J. M. Willis 
Barber & Beauty Shop, 15 S.H.2d 4, 
2u9 N.C 709% 


§ 102 
Ala, The statute authorizing a trial 
by jury in the circuit court on appeal 
or certiorari from judgments of justices 


‘of the peace or other inferior courts 


refers to statutory certiorari triable de 
novo, and the ‘“‘inferior courts” to which 
it applies are those to which statutory 
eertiorari has application with trial de 
novo. Code, 1940, Tit. 7, 264.—Ex 
parte Homewood Dairy Produets Co., 3 
So.2d 58. 

The statute authorizing a trial by 
jury in the circuit court on! appeal or 
certiorari from judgments of justices of 
the peace or other inferior courts does 
not require trial by jury in circuit 
court on certiorari to review an order 
of the Alabama State Milk Control 
Board. Code 1940, Tit. 7, § 264; Tit. 
22, § 226.—Hx parte Homewood Dairy 
Products Co., 3 So.2d +58. 

104 

Cal.App. Statute providing manner 
in which jury trial may be waived was 
intended to grant parties right to 


waive jury trial, and not to impose 
conditions constituting irrevocable 
waiver. Code Ciy.Proc. § 631, subds. 


4, 5, 7; Const. art. 1, § 7.—Cowlin v. 
Pringle, 116 P.2d 109 

Conn. The constitutional right of 
trial by jury is a right which, like oth- 
er rights, may be waived. Const. art. 1, 
§ 21.—Leahey vy. Heasley, 16 A.2d 609, 
127 Conn. 332. 

N.Y.Sup. Under constitutional pro- 
vision authorizing parties to civil cases 
to waive jury, parties to a civil case 
may validly agree to have their rights 
determined without any jury or with a 
jury of 11 or less members and may 
consent to accept a verdict arrived at 
by specified number of jurors. Civil 
Practice Act, §§ 426, subd, 8, 4638-a; 
Const. art. 1, § 2—Neumann v. Kurek, 
22 N.Y.S.2d 950, 175 Mise. 238. 

§ 105 

N.C. Defendant, who had entered a 
plea of not guilty, could not without 
changing his plea waive his constitu- 
tional right of trial by jury, nor by 
consent refer the determinative facts 
to the decision of the court.—State v. 
Muse, 13 S.H.2d 229, 219 N.C, 226. 

Tex.Cr.App. One accused of a crim- 
inal offense may waive any constitu- 
tional and statutory right except that 
of trial by jury in a capital case.— 
Simpson y. State, 148 S.W.2d 852. 


§ 10 

N.Y.Sup. Under constitutional pro- 
vision authorizing parties to civil cases 
to waive jury, parties to a civil case 
may validly agree to have their rights 
determined without any jury or with 
a jury of 11 or less members and may 
consent to accept a verdict arrived at 
by specified number of jurors, Civil 
Practice Act, §§ 426, subd. 3, 463-a; 
Const. art. 1, § 2.—Neumann v, Kurek, 
22 N.Y.S.2d 950, 175 Mise. 238. 

The constitutional amendment that 
legislature may provide by law that a 
verdict may be rendered by not less 
that five-sixths of the jury in any civil 


‘amendment was intended only to for- 


mitted to jury. 


Je 


A col oak 


a Cae 9 § ( 
case does not prohibit parties to civil 
suit from arranging for verdict of less ~ 
than five-sixths of the jury, since the 


bid the legislature from compelling _ 
parties to civil actions to submit 
against their wishes to the acceptance 
of a verdict of less than five-sixths 
of, the jury. Const. art. 1, § 2.—Neu- 
mann v. Kurek;’ 22 )N.¥:S,2d: 950)" 175s 
Misc. 238. oy 
An agreement to accept a verdict of 
nine of the 11 jurors as verdict of © 
jury in civil case was binding and ver- 
dict would not be stricken on ground 
that it was violative of constitutional 
and statutory provisions relating to 
jury ‘trials. Const; \art. 1,) §) 2) Civile 
Practice Act, § 426, subd. 3; § 463-a. — 
—Neumann v. Kurek, 22 N.Y.S.2d 950. © 
175 Mise. 238, een! 
§ 111° 


Cal.App. Overruling of _ plaintiffs’ 
motion for a new trial conditioned on | 
defendants’ consent in writing to an 
increase in damages of $1,000 over 
and above amount awarded by the 
jury did not result in a denial of de- 
fendants’ constitutional right to a jury 
trial where defendants signed and filed 
a written consent to the increase in ~ 
manner required by law, since defend- 
ants thereby voluntarily “waived” 
their right to have the case again sub- — 
j Code Civ.Proc. § 631; 
Const. art. 1, § 7.—Blackmore vy. Bren- — 
nan, 110 P.2d 723. e4 iff 

The trial court is authorized to pre- 
scribe an alternative condition on he 
which the granting or denial of a | 
motion for new trial may depend, pro- 
vided the judgment which is rendered — 
is supported by the evidence, and the — 
acceptance of the condition constitutes 
a “waiver” by the aggrieved party of © 
his constitutional right to resubmit © 
his cause to a jury. Code Civ.Proc. § — 
631; Const. art. 1, § 7.—Blackmore v%. 
Brennan, 110 P.2d 7238. fi as 

Ga. Consent of parties to terms of © 
judgment cures all errors not going — 
to the jurisdiction of the court, ob- | 
viates the necessity of proof or of a 
verdict or finding, and is a sufficient — 
‘waiver’ of trial by jury.—Hstes vy. 
Estes, 14 S.BE.2d 681. : MEM S. 

N.Y. Mere delay in proceeding with © 
action is not sufficient to preclude jury ~ 
trial, but there must be some act of | 
waiver, either by directly waiving the — 
right or else by failing to give notice ~ 
that it was preserved. Civil Practice — 
Act, § 426, jsubd. 5.—Bakopoulos vy. 
Bank of Athens Trust Co., 35 N.H.2d 37, 
285 N.Y. 451, reversing 25 N.Y.S.2d 
796, 261 App.Div. 815, appeal granted 
25 N.Y.S.2d 800, 261 App.Div. 890. ; 

Ohio App. The fact that parties — 
went to trial to the court without a 
jury constituted a “waiver” of ajury— 
National Guarantee & Finance Co. v. 


‘a 


Zenker, 34 N.H.2d 287, 66 Ohio App. — 
401. Rae 
§ 117 ; ; 
Minn. Where plaintiff made no ob- 


jection to oral order for reference at 
call of calendar nor to subsequent for- _ 
mal order of reference, the course 
adopted by plaintiff constituted a 
“waiver” of his right to a jury trial, 
notwithstanding objection at com- 
mencement of proceeding before _ref- BB: 
eree.—Gondreau y. Beliveau, 297 N.W.° | 

352. 


§ 120 2 
Ark. The statute providing that trial 
by jury may be waived by the parties 
in actions arising on contract, and with aa 
assent of the court, in other actions, | 
by failing to appear at the trial, was i 
not applicable to alleged cause of ac- 
tion for conversion, because confined 
in application by other statutory pro- 
vision to actions founded on contract. 
Pope’s Dig. §§ 1533, 8204.—Naperskie v. 
Trevillion, 151 S.W.2d 992. 
§ 123 , 
Ill.App. In suit for specific per- 
formance of employment contract, and 
for such further relief as the court 
should deem equitable and just, de- 
fendants would have been entitled to 
jury trial on issues as to amount due 
plaintiff for his services had defendants 
demanded jury trial, but failure to 
make demand waived right to jury 


; 


‘ 


§ 123 


Smith-Hurd Stats. c. 110, § 188; 
Smith-Hurd Stats.Const. art. 2, § 5.— 
‘ Westerfield v. Redmer, 33 N.BH.2d 744. 
310 Tl.App. 246. : 
Where plaintiff prayed for specific 
performance of employment contract 
and such further relief as court should 
: deem equitable and just, but did not 
demand jury trial on issues as to 
amount due plaintiff for his services, 
eourt, on finding that there was no 
ground for equitable relief, did not 
abuse its discretion in trying, without 
jury, issues as to amount due plaintiff 
for his services, and rendering money 
_ judgment. Smith-Hurd Stats. c. 110, 
RSS il25, 155,°167(1)} 168 (1, 2); 188, -259.- 
_ 9 to 259.11; Smith-Hurd Stats.Const. 
. art. 2, § 5.—Westerfield v. Redmer, 33 
- N.B.2d 744, 310 Ill.App. 246. 
_ Ind.App. A party who does not de- 
mand a jury when cause is submitted 
for trial “waives” his right to such trial 
- by jury, and if request for jury trial 
_ is broader than the relief to which the 
party is entitled, overruling the request 
is not error. Burns’ Ann.St. § 2-1204.— 
ar: oe. v. Massey Harris Co., 34 N.H.2d 


N.Y.Sup. Where plaintiffs sought 
injunctive relief against a former em- 
ployee and a competitor who induced 
him to leave plaintiffs’ employ, and 
the Trial Term ruled that plaintiffs’ 
~ only remedy was at law but refused 
to dismiss the complaint, defendants, 
- who went to trial without a jury, ex- 
 pecting to obtain a dismissal, held to 
have lost their right to a jury trial 
by not demanding it.—Small v. Krons- 
tat, 24 N.Y.S.2d 535, 175 Mise. 626. 

§ 127 
See Foster v. Prudential Ins. Co. of 

- America [1941} 3 Patek, 598. 

2 


‘ Cal.App. 


trial, 


compliance. with statutory requirement 
that a jury must be demanded, when 
-.ease is first set upon the trial calen- 
~ dar. Code Ciy.Proe. § 631, subd. 4.— 
-. Cowlin vy. Pringle, 116 P.2d 109. 
Conn. Where issue of fact was 
joined, and pleadings were closed, at 
least for time being, on October 6, and 
on November 9 plaintiff moved for per- 
mission to amend complaint, and on 
December 22 motion was granted, and 
on December 27 defendant filed answer 

‘denying new allegations, case was prop- 
erly placed on jury docket pursuant 
to plaintiff’s written claim of January 
6, as against contention of defendant 
that because more than 10 days elapsed 
- after an issue of fact had been joined 
.. without filing a claim for the jury 

docket, there was a ‘“‘waiver’’ by plain- 
tiff of her right under statute to make 
- guch claim within 10 days after a later 
' issue of fact had been joined, since 
plaintiff's claim for jury was made 

‘within 10 days after filing of defend- 
-ant’s amended answer. Gen.St.1930, § 

-5624.—Leahey v. Heasley, 16 A.2d 609. 
4 127 Conn. 332. 
yet Fla. Defendant, by failing to move 
for a trial of issues before a jury un- 
} til after testimony had been presented 
» to special master and after the recom- 

mendations had been made as to en- 
try of a final decree, ‘“‘waived” right 

to jury trial—Rosenthal v. Largo 
im band Co:, 200 So, 233)'°. 

i: Til.App. In action on notes, where 
¥ defendant filed no demand for jury 
' trial until after entry of order opening 

up judgment by confession for plain- 
tiff, court did not err in trying issues 

_ made by pleadings without jury. Smith- 
Hurd. Stats. c. 110, §§ 188, 259.26.— 
Strong v. Burden, 35 N.H.2d 699, 311 
Ill.App. 255. 

N.Y¥.Sur. -Where respondent’s answer 
in discovery proceeding raised question 
of ownership of property sought to be 
recovered, failure of petitioner to assert 
his right to a jury trial of the issue 
within six days after service of answer, 
and to file his demand with clerk of 
Surrogate’s Court within three days 
thereafter, as required by statute, con- 
stituted a ‘‘waiver’’ thereof. Civil Prac- 
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tice Act, § 274; Surrogate’s Court Act, 
§ 67.In re Peterson’s Estate, 23 N.Y. 
S.2d 614, 175 Misc. 345. ; 

'. § 181 

D.C.Mass. Where insurer under au- 
tomobile policy filed petition in Dis- 
trict Court against insured and code- 
fendants who were plaintiffs in a state 
court action against insured, and_ co- 
defendants demanded a trial by jury 
in action for declaratory judgment, in- 
sured was entitled to benefit of code- 
fendants’ claims under federal rule 
concerning trial by _ jury. Federal 
Rules of Civil Procedure, rule 39(a), 
28 U.8.C.A. following section 723c; 
Jud.Code § 279d(38), 28 U.S.C.A. § 400 
(3).—U. 8. Fidelity & Guaranty Co. v. 
Nauer, 1 F.R.D. 547. 

Ind.App. A party who does not de- 
mand a jury when cause:is submitted 
for trial ‘‘waives’ his right to such 
trial by jury, and if request for jury 
trial is broader than the relief to which 
the party is entitled, overruling the re- 
quest is not error. Burns’ Ann.St. § 
2-1204.—George v. Massey Harris Co., 
34 N.E.2d 956. 

In action to recover indebtedness al- 
legedly due under contract for purchase 
of farm equipment and to foreclose 
chattel mortgage securing payment of 


note evidencing part of the indebted- - 
ness, motion for trial by jury of all is- - 


suable facts in the cause triable by a 
Jury was properly overruled, on ground 
that if motion related only to issues 
triable by jury, there was no basis for 
submission, and that if motion related 
to all issues, the equitable character of 
foreclosure portion of suit would pre- 
clude submission. _Burns’ Ann.St. § 
2-1204.—George v. Massey Harris Co., 
34 N.H.2d 956. 

N.Y. Plaintiffs’ failure to file with 
elerk of court demand for jury trial 
which accompanied note of issue after 
service on. defendants’ attorneys was 
not. a “waiver” of right to jury trial 
where note of issue was not filed and 
case was not placed on any calendar 
and subsequently another note of is- 
sue and demand for jury trial were 
served and duly filed, and case should 
have been restored to jury reserve cal- 
endar on plaintiffs’ motion. Civil Prae- 
tice Act, § 426, subd. 5.—Bakopoulos 
v. Bank of Athens Trust Co., 35 N.E.2d 
37, 285 N.Y. 451, reversing 25 N.Y.S.2d 
796, 261 App.Div. 815, appeal granted 
25 N.Y.S.2d 800, 261 App.Div. 890. 


N.Y.App.Div. Where defendant’s at- 
torney upon opening of trial stated “I 
want to call for a’ jury here in this 
case. A question of fact,’? but made no 
motion to frame issues under sections 
of Civil Practice Act, and action was 
not one specified in section of Civil 
Practice Act designating certain actions 
in which an issue of fact must be tried 
by a jury, refusal of a jury trial was 
not error. Civil Practice Act, §§ 425, 
429, 430 et seq.—Elmira Savings & 
Loan Ass’n vy. Spring, 26 N.Y.S.2d 31, 
261 App.Div. 1034. 

Ohio App. Under statute respecting 
waiver of trial by jury, defendants in 
action for money judgment on notes 
and to foreclose a real estate mortgage 
were bound to appear at trial to ef- 
fectively demand a jury trial notwith- 
standing that such demand was made 
in answer.  Gen.Code, § 11421-1.— 
Crellin v. Armstrong, 32 N.H.2d 60. 

See Sayers and Hall vy. The King 
{1941] 3 Dom.L.R. 483. 


§ 135 

Cal.App. Where plaintiff in action 
for injuries arising from automobile 
accident demanded a jury trial and 
jury fees for the first and second days 
of the trial were regularly deposited by 
one of the defendants, the failure of 
plaintiff to deposit or tender such jury 
tees for the first and second days did 
not constitute a “waiver’’ 
tional right to trial by jury, since the 
law neither does nor requires idle acts, 


Code Civ.Proe. § 631, subds. 4, 5; Civ. 
Code, § 3582; Const. art. 1, § 7.—Cow- 
fin v, Pringle, 116 P.2d 109. 


Where trial court in action for in- 
juries arising from automobile acci- 
dent accepted plaintiff’s deposit of ju- 
ry fees for the third day of trial and 


of constitu: 


i 


hear 
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ordered “proceeding to continue as a 

jury case, plaintiff was thereby relieved — 
of ‘waiver, if any, upon her part of» 


her constitutional right toa jury trial, z 


notwithstanding that jury fees for the 
first and second days of trial had been 
paid by one of the defendants in whos 


favor a judgment of nonsuit was there- 


after entered. Code Civ.Proc. § 631, 
subdsg.,/4,° 5; 73>) Gonst. art, 15§ 
Cowlin yv. Pringle, 116 P.2d 109. 

Court may. relieve a litigant of a 
waiver of constitutional right to jury 
trial, and such relief may be granted 
where alleged waiver consisted in fail- 
ure to deposit gure fees. Code Civ. 
Proc. § 631. ‘subds. 5, 7; Const. art. 1, 
§ 7.—Cowlin v. Pringle, 116 P.2d 109. 


§ 136 

C.C.A.Wash. The right to a jury 
trial, including the right to have the 
same judge proceed throughout the 
trial, as preserved by the federal con- 
stitution is a ‘‘privilege’” which the - 
accused may forego at his election. U. ~ 
S.C.A.Const. art. 3, § 2.—Simons v. U. 
Sy 5109) F220) b39. ro : yy 

Cal.App. A defendant charged with | 
robbery may waive his constitutional Fe 
right to be tried by a jury. Const. art. -. 
1, § 7, as amended in 1928.—People v. — 
Pianezzi, 114 P.2d 601. 

Where the Constitution prior to 
amendment authorized waiver of jury. 
trial only in misdemeanor cases, but 
after amendment provided a trial by 
jury may be waived in all criminal 
cases, it was assumed that the amend- 
ment was adopted for express purpose 
of extending that right to felony 
charges. Const. art. 1, § 7, as amended 
nue 28.—People v. Pianezzi, 114 P.2d 

Cal.Super.' In a waiver of a jury, a. 
defendant and his counsel, if he have , 
one, must concur, but a defendant’s 
right to waive counsel carries with it 
the implication that if he chooses to 
have no counsel, he alone may do for 
himself that which he and his counsel 
together might do, and he can waive 
trial by jury.—People v. Thompson, 
108 P.2d 105, 41 Cal.App.2d Supp. 965. 

Cal.Super. The statutory provisions 
requiring the district attorney to at- | 
tend all prosecutions for public of- 
fenses and providing for the appoint- 
ment of an attorney if the district 
attorney fails to attend, are for the 
benefit of the people, and any error in 
relation thereto cannot be urged by a 
defendant, and hence a defendant in. 
justice court, who was himself willing 
to waive a jury, could not be deemed to 
be prejudiced by the failure of a prose- 
cuting attorney to be present or join 


in such waiver. Const. art. 1, § 7; 
' Pen.Code, §§ 11380, 1435; Pol.Code, § 
4153(1).—People v. Thompson, 


108 P.2d 
105, 41 Cal.App.2d Supp. 965. : 

Ok1LCr.App. A person prosecuted for 
erime may waive the rights guaranteed 
to him by the Bill of Rights, relating 
to trial by jury, right to be heard by 
counsel, ete. OklI.St.Ann.Const. art. 2, 
§ 20.—In re Opinion of the Judges, 104 
P.2d 726. ; 


Ok1.Cr.App. Where one accused of 
murders was fully advised by trial 
court of his rights, and that if he 
pleaded guilty it would be the court’s 
duty to sentence him either to life im- 
prisonment or to death in the electric . 
chair, and trial court appointed counsel 
for accused, but accused thereafter en- 
tered pleas of guilty, he waived his 
constitutional and statutory rights to 
trial by jury. Okl.St.Ann.Const. art. 
2, §,.20.—In re Opinion of the Judges, 
104 P.2d 726. 

Okl.Cr.App. A person prosecuted for 
crime may waive constitutional rights 
to trial by jury, hearing by counsel, 
ete. OkI.St.Ann.Const: art. 2, § 2 
Ex parte Meadows, 106 P.2d 139. 

Ok1.Cr.App. A defendant in a felony 
‘case may waive the right of trial by 
jury and be tried by court. Okl.St. 
Ann.Const, art. 7, 20.—State  v. 
Schave, 113 P.2d 203. 

Okl.Cr.App. A person prosecuted for 
a crime may waive the rights guaran- 
teed to him by the Bill of Rights, *re- 
lating to trial by jury and right to be 
by counsel, OkI.St.Ann.Const, 


dougeet 


1 of Ri a parte. Woola- 


1 t 
ge, 115 P.2d 


to trial by jury, hearing by counsel, 
ete. OklSt.Ann.Const. art. 2, § 20. 
Ex parte Wilkerson, 115 P.2d 923, 

Pa.’ Waivers. by defendant’ of his 
constitutional rights even in a capital 
ease will not invalidate the trial, pro- 
-vided the essential features of trial by 
soe are undisturbed. P.S.Const. art. 


‘A2a 50, 340 Pa. e 

"Pa, The constitutional - safeguards 

which even the defendant himself in a 

i capital case cannot cast aside are safe- 
guards implicit in trial by jury. PS. 
Const..art. 1, 6.—Commonwealth v. 
’ Petrillo, 16 Alod 50, 3840) Pa, 33/ 

Pa. The act of? 1860 providing that 
defendant in murder cases may waive 
trial by jury and plead guilty is not 
repugnant to the constitutional proyi- 
sion that trial by jury shall remain 
inviolate. Act of March 31, 1860, P.L. 

i, SS 2-0 PAS.Consts are yi ts 6.—Common- 
e wealth y. Petrillo, 16 A.2d 50, 340 Pa. 


Pa. If the defendant in a capital 
ease goes to trial, he cannot ‘‘waive”’ 
his right to be tried by 12 jurors and 
4 consent that he be tried by a fewer 
"| number, or that anything skort of 
: * unanimity will support a verdict of 
ie guilty. .P.S.Const. art. 1, § .6.—Com- 
non wealth v. Petrillo, 16 A.2d 50, 340 

ar 3 

Tex.Cr.App. A person charged with 
erime may waive any legal right except 
a jury trial 
: State, 143 S.W.2d 389. 

(ae ‘ § 139 ' 

Cal.App. The trial court in its dis- 
cretion could relieve defendants. from 
eonsequences of their waiver of jury 
trial by failure to demand one or de- 
posit jury fees within time and could 
try the case with a jury in response 
to subsequent request. Code Civ.Proc. 
§ 631.—Johnson y. Western Air Express 
a Corporation, 114 P.2d 688. 

. Submitting causes of action for per- 

4 sonal injuries and for wrongful death 
to a jury after plaintiffs and defend- 
ants had waived trial by jury was not, 


a 


i under the circumstances, an abuse of 
‘il discretion. Code Civ.Proec. § 631.— 
ef Johnson vy. Western Air Express Cor- 


poration, 114 P.2d 688. 

Cal.App. Court may relieve a liti- 
gant of a waiver of constitutional right 
‘to jury trial, 
granted where alleged waiver consisted 


pe eee ee 


in failure to deposit jury fees. Code 
~ Civ.Proc. § 631, subds. 5, 7; Const. art. 
1, § 7.—Cowlin vy. Pringle, 116 P.2d 


> 
=e 


109. 


ee eee 


priety of granting relief from a waiver 
of jury trial, such doubt, by reason of 
constitutional guarantee of trial by ju- 
ry, should be resolved in favor of ac- 
eording to litigant a jury trial. Code 
Civ. pore § 631, subds. 4, 5, 7; Const. 
iis » § 7.—Cowlin Vv. Pringle, 116 P.2d 

N.Y.Sup. 
i lease containing a jury-waiver clause 
; could not be deprived of the right to 
‘ strike the action from jury calendar by 
: interposition of a plea alleging termina- 


Te aS 


Party suing on a written 


. ‘tion of the lease.—Berdam. Holding 
aa paeeradon Vv. Lieberman, 21 N.Y.S.2d 
N.Y.Sup. One suing on a_ written 
jease could not be deprived of his right 
to invoke jury waiver clause in the 
lease by defendant’s interposition of 
plea alleging termination of the lease.— 
Clayman v. Moelis, 28 N.Y.S.2d 196. 


ete 


§ 145. 
4 D.C.Ky. A “trial by jury’, as under- 
, stood and applied at common law, in- 
cludes all the essential elements as they 
were recognized in this country and 
England when the Constitution was 
adopted, and such elements are that 
._ the jury should consist of 12 men, 
neither more nor less, that the trial 
should be in the presence and under 
the superintendence of a judge having 
power to instruct them as to the law, 
and advise them in respect of the facts, 
é and that the verdict should be unani- 


28 ; 
K1.Cr.App. NA person prosecuted, for 
erime may waive constitutional rights 94 9), 


6.—Commonwealth vy. Petrillo, 16 


in capital. cases. —Lee v. 


and such relief may be. 


Where a doubt exists as to the pro-. 


_differ in ‘different courts, put, so long 
mous. _U.S.C.A.Const. Amend. 7,—Mu- 
tual Life Ins. 


Incidental features of jury trials may 
as the substance of the common law 
right of “trial: by jury” is preserved, 
the constitutional right has not been 
transgressed. U.S.C.A.Const. Amend. 7. 
—Mutual Life Ins. Co. v. Green, 37 F. 
Supp. 949. is 
_ The aim of the Seyenth Amendment 
is to preserve the substance, of the 
common-law right of “trial by jury” as 
distinguished from mere 
form or procedure, and particularly to. 
‘retain the common-law distinction be- 
tween the province of the court and 
that of the jury whereby in the ab- 
sence of express or implied consent to 
the contrary issues of law are to be re- 
solved, by the court, and issues of fact 
are to be determined by the jury un- 
der appropriate instructions by the 
court. U.S.C.A.Const. Amend. 7—Mu- 
949. Life Ins. Co. v., Green, 37 F.Supp. 

Ark. Where Caplovee of Louisiana 
corporation was resident of Arkansas 
at time of injury, employee was not 
required to aecept compensation for 
injuries under Louisiana Compensation 
Act, even if Louisiana Compensation 
Act expressly provided that it should 
have extraterritorial effect, since such 
would deprive employee of his right 
to trial by jury under Arkansas Con- 
stitution. >Aict, Las’ Nox 20° vor ti914; 
Const. art. 5, § 32; Amend. No. 
Haynes Drilling Corporation v. Smith, 
143 S.W.2d 27, 200 Ark. 1098. 

Fla. The right of a defendant to a 
jury trial should not be lightly de- 
nied.—Nunn v. Florida Air Condition- 
ing and Refrigeration Corporation, 197 
So. 388, 143 Fla. 648. 

Ill. Neither the right to trial by 
jury nor the guaranties of due process 
of law extend to any guaranty against 
erroneous or unjust decisions of courts 
which have jurisdiction of parties and 
subject matter.—Kuzminski v. Waser, 
29 N.W.2d 594, 374 Ill. 428. 


Mich. The right of trial by jury 
may not be whittled away by the legis- 
lature or by a too liberal construction 
of statute law by the courts.—People 
v. Neeoe 297 N.W.' 70, 297 Mich. 58. 

N.C. “Trial by jury” which is vouch- 
safed by the Constitution means more 
than a mere trial by jurors but implies 
a trial by jury in presence of a judge 
empowered to supervise and instruct, 
which duty is made imperative by stat- 
ute. S08 564="Cotist. art, 1,'§ 13.-— 
Smith vy. Kappas, 15 S.H.2d 375, 249 
N.C. 850, granting rehearing and modi- 
fying 12 S.m.2d 693, 218 N.C. 758. 

Wash. The word inviolate’? as used 
in constitutional provision that right of 
trial by jury shall remain inviolate 
means freedom from substantial im- 
pairment and does not prohibit modifi- 
cation of the details of administration 
which does not affect enjoyment of the 
right of jury trial. Const. art. 1, § 21. 
—State v. Furth, 104 P.2d 925. 


§ 146 

D.O.N.Y. A summary judgment does 
not infringe constitutional right of a 
party to a trial by jury. Federal Rules 
of Civil Procedure, rule 56, 28 U.S.C.A. 
following section 723¢c.—Securities and 
Exchange Commission v. Payne, 35 F. 
Supp. 873. 

Gonn, The statute dealing with jury 
docket and jury trials, and requiring 
that request for jury trial shall be made 
within certain periods of time, does not 
violate the section of the constitution 
providing that the right of trial by jury 
shall remain inviolate nor does it im- 
pose any arbitrary or unreasonable re- 
quirements on one who desires a jury 
trial. »Gen.St.1930, § 5624; Const. art. 
1, § 21.—Leahey v. Heasley, 16 A.2d 
609, 127, Conn.332. 0 : 

The statute dealing with jury docket 
and jury trials, and requiring that a 
request for a jury trial shall be made 
within certain periods of time, should 
be construed so as to uphold the right 
of reasonable regulation, and should be 
construed so as not to deprive a party 
of his full constitutional right to a 


Co. v. Green, 37 FF. Supp. 


matters of, 


§ BSS’ 
trial by fury: Gen. St. 1930, 3" 5624; 
Const. art. 1, § 21.—Leahey v. Heasley, La, 
16 A,2d 609, 127 Conn, 332, 

Ill.App. The summary judgment pro-- 
cedure may not be used to impair right — ae 
of trial by jury. Smith-Hurd Stats. ec. 
110, §§ 181, 259.15.—Gliwa v. Washing- a 
ton Polish Loan & Building Ass’ n, 34 
N.E.2d 786, 310 Dll.App. 465, 

Iowa. Any procedural restrictions | val 
which unreasonably prevent litigants or 
their counsel from obtaining fair, im- 4 
partial, disinterested, and unbiased ju- 
ry infringe on their constitutional Hight 
to trial by jury. Const. art. 1, 5 esa pct 
Schwickerath y. pare 297 N.W. 248. 


un SEL SEO Fs 
C.C.A.S.C, Where special master ap- 
pointed in law, action over défendant’s « 
objection, to take testimony showing — 
conflicting contentions of the parties 
as to condition of accounts between — 

them, did little mofe than take deposi- — 
tions of witnesses and give parties op- | 
portunity to present their respective 
statements of account, and returned the 
testimony of witnesses, and court then 
proceeded to pass on evidence and hese 
der judgment without intervention of 
a jury, defendant did not have his day ~ 
in court, and judgment would be re- 


versed, case remanded for new ba % 
trial, 


i oe 
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tional evidence before the master—  — 
lg Oe y. Johnson Cotton Co., 114 F.2d 4 M 
° Fee! 

Mo. The reference statute is ‘not yi 
lative of constitutional provision pre-( 
serving inviolate the right of trial by hex 
jury. Rev.St.1939, § 1142, Mo:St.Ann. § 
976, p. 1249; Mo.St.Ann.Const. EG, C2 ae 
$12 28. —Hancock v. State Highway Com- oy) 
mission, 149 S.W.2d 823. i 

§ 153 D 

I. Great care should be cxercioath 
to preserve defendant’s constitutiona 
right to trial by jury, whether defend- 
ant is guilty or innocent. Smith-Hurd 
Stats.Const. art. 2, § 9.—People vy. Cra- 


EBs 


vens, 31 N.H.2d 938, 375° Dll, 495. © 
Jowa. “Trial by jury”, within fed 
eral constitutional requirement _that 


trial of crimes except in cases of im- 
peachment be by jury, means a trial 
by jury as aL EAEOnE at common law 
and includes elements of trial by 12° 
men, in presence and under Superin-— 
tendence of judge, resulting in a 
unanimous verdict, U.S.C.A.Const. art. 
re 2, cl. 3.—State v. Sereg, 296 N.W. 


§ 158 
C.C.A.Il], Where reviewing court va- if 
eated judgment for plaintiff on ground ith 
of insufficiency. of evidence, action 0 
court in reversing and remanding with 
directions to dismiss on the merits, 
without remanding for a new trial, did 
not deny plaintiff the constitutional - ' 
right to trial by jury, where, within 
ten days after reception of verdict for -y 
plaintiff, defendant filed motions, one to 
set aside the verdict and for a new 
trial, and the other to set aside the — 
verdict and enter judgment notwith- 
standing the verdict, and both were de- 
nied and judgment entered on the ver- 
dict, since, by stch action defendant — 
reserved its right under the Rule of — 
Civil Procedure relating to reservation 
of a decision on a motion for a directed 
verdict so that it was entitled to direc- 
tion of judgment without a new trial. 
Rules of Civil Procedure, rule 50(b), 28 
U.S.C.A. following section 7238c. Brus 
net v. S. S. Kresge Co., 115 F.2d 713. 
Cal.App. An increase by the court 
of Beant awarded by jury against 
automobile owner does not deprive him 
of constitutional right to jury’s deter- 
mination of ainount of damages to be 
assessed against him, since the jury 
having determined award against auto- 
mobile operator, by such act, by op- 
eration of law, fixed the assessment 
against owner, and if jury attempted 
to assess owner for a less sum than 
law required, such attempt was futile. 
Vehicle Code, § 402, St.1935, p. 153, as 
amended by St.1987, p. 2853.—Sparks 
v. Berntsen, 112 P.2d 742, rehearing 
denied 113 P.2d 735. 
§ 159 
D.C.Ky. A “trial by jury’, as under- 
stood and applied at common law, in- 
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§ 162 


eludes all the essential elements as 
they were recognized in this country 
and England when the Constitution 
was adopted, and such elements are 
that the jury should consist of 12 men, 
neither more nor less, that the trial 
should be in the presence and under 
the superintendence of a judge having 
power to instruct them as to the law, 
and advise them jin respect of the 
facts, and that the verdict should be 
‘ unanimous. U.S.C.A.Const. Amend. 7. 
c —Mutual Life Ins. Co. v. Green, 37 F. 
y Supp. 949. 
a. § 162 
i D.O.Ky. A “trial by jury”, as under- 
Ni stood and applied at common law, in- 
-#cludes all the essential elements as 
i, they were recognized in this country 
and England when the Constitution 
was adopted, and such elements are 
that the jury should consist of 12 
men, neither more nor less, that the 
trial should be in the presence and 
under the superintendence of a judge 
having power to instruct them as to the 
j ‘jaw, and advise them in respect of the 
be facts, and that the verdict should be 
unanimous. U.S.C.A.Const. Amend. 7. 
-—Mutual Life Ins. Co. v. Green, 37 F. 


Supp. 949. 
wi § 163 


-p.C.Cal. Under Federal Constitution 
ie statutes and Constitution of Cali- 


So es 


fornia, one accused of crime is not 
~ guaranteed a trial by jury composed of 
* men and women, or of only men, or of 
only women, or of any definite propor- 
tion of either sex.—U. S. v. Ballard, 35 
~ B.Supp. 105. ¥ 
as App.D.C. Constitutional guaranty of 
speedy trial by impartial jury is not 
violated by rejection of qualified per- 
— gons for insufficient cause if trial is 
4 by impartial jury. U.S.C.A.Const. 
_ Amend. 6.—Shettel v. U. S., 113 F.2d 
ce A 4, 
es N.J. In proceeding for condemna- 
tion of land by the Housing Authority 
of the city of Newark, the omission of 
women from the general jury panel 
‘used as a basis for the selection of 
the struck jury panel of 48 names 
was not per se illegal. N.J.S.A. 2:85- 
‘1, 20:1-20.—In re Housing Authority 
of City of Newark, 17 A.2d 812, 126 
N.J.L. 60. 


§ 165 

. Ala.App. In a capital case, right of 
trial before fair and impartial jury is 
among the immutable principles of 
justice which adhere in the very idea 
of free government which no member 
of the union may disregard.—Pierce vy. 
State, 2 So.2d 112, certiorari denied 
2480.20 115, 
’ A judgment based upon verdict of a 
jury, other than a fair and impartial 
, jury, is wanting in the true and just 
y ‘attributes of a judicial determination, 
and such a judgnrent is judicial usur- 
pation and oppression and ought never 
’ to be upheld where justice is justly 
administered.—Pierce v. State, 2 So.2d 


i 


We 


, 


112, certiorari denied 2 So.2d 115. 
ve Where juror in rape prosecution had 
‘ fixed opinion of accused’s guilt and on 
day of trial juror went to home of 
a -prosecutrix and her parents and 
; brought them to the courthouse and 
remained in their presence conversing 
- with them until juror was actually 
 ealled to the jury box, and the fixed 
opinion held by the juror was not 
known to accused or his counsel and 
4 was not disclosed to trial court, ac- 
- eused was denied right to trial by an 
“impartial jury’? guaranteed by the 
$tate Constitution and was entitled to 


a new trial. Const.1901, § 6.—Pierce 
ay s- State, 2 So.2d 112, certiorari denied 
2 So.2d 115. 


r 


Tul. A trial by an impartial jury as 
7 guaranteed by Constitution can be had 
f only if jurors stand indifferent be- 
tween the parties and are wholly free 


from even the _ suspicion of bias, 
Smith-Hurd Stats.Const. art. 2, § 9— 
People y. Cravens, 31 N.H.2d 938, 375 
Ill. 495. 

Iowa. The constitutional right of 
trial by jury implies fair, impartial, 
disinterested, and unbiased jury. 
Const. art. 1, § 9.—Schwickerath y. 


Maas, 297 N.W. 248. 
Mich, An accused has a right, of 


JURIES © 
which he cannot be deprived, to have 
his case tried by an impartial jury, but 
the people have an equal right to have 
their case tried by a jury no member 
of which has obtained a place thereon 
for the purpose of preventing a right- 
eous verdict.—People v. Bigge, 297 N. 
W. 70, 297 Mich. -58. , 

An accused has a right to a trial by 
a fair and.impartial jury, but he has 
no “vested right’? to a trial by a jury, 
some member of which is not impartial 
and has obtained his place thereon for 
the purpose of acquitting the accused, 
whatever the evidence might be.—People 
v. Bigge, 297 N.W. 70, 297 Mich, 58. 

Tex. ‘The constitutional guaranty of 
a trial by a “fair and impartial jury”’ 
means that every member of the jury 
must be a fair and impartial juror.— 
City of San Antonio v. McKenzie Const. 
Co., 150 S.W.2d 989,° 136) Tex.- 315; 
affirming 138 S.W.2d 568. ~ 

§ 166 = 

_ ©.C.A.Wash. In prosecution for us- 
ing mails to defraud and for  con- 
spiracy to so use the mails, exclusion 
of prospective jurors from county 
wherein defendants were well known, 
which exclusion was made in interest 
of a fairer trial, was within discre- 
tion of trial court. Cr.Code, §§ 87, 
215, 18 U.S.C,A. §§ 88, 338; Jud.Code, 
§ 277, 28 US.C.A. § 413.—Walker v. 
U. S., 116 F.2d 458. 

Ark. Defendant’s motion asserting 
that 23 of 24 members of regular jury 
panel and all 12 alternates resided in 
city of Greater Little Rock, and there- 
fore were not representative of citizen- 
ship of county, was properly overruled 
in absence of proof that selection of 
regular panel and alternates was de- 
signedly confined to citizens of a par- 
ticular locality, or allegation that ven- 
iremen were chosen because of interest 
in result of trial. Pope’s Dig. § 8314. 
—Collins v. State, 143 S.W.2d 1, 200 
Ark. 1027. 


§ 168 
C.C.A.Neb. The district court’s pro- 
cedure in impaneling jury to try crim- 
inal case by presenting to defendant 
twelve qualified jurymen at one time 


for peremptory challenges, instead 
of each juryman separately, and 
swearing nine unchallenged jurymen 


as trial jurors after defendants made 
one of 10 peremptory challenges al- 
lowed them, was proper as. not im- 
pairing defendants’ right to be tried 
by “impartial jury”, even if govern- 
ment’s first or second peremptory chal- 
lenge was taken out of order. Jud. 
Code,: §- 287, 28 U.S.C.A. § 424: UxS. 
C.A.Const. Amend. 6.—Philbrook y. U. 
So 1 ie. 20632" 


§ 169 

Neb. Reversal of conviction was re- 
quired where trial court, without notice 
to and in absence of defendant and de- 
fendant’s counsel, instructed jury orally 
while jury was deliberating upon ver- 
dict, and it was immaterial that defend- 
ant made no objection prior to return 
of verdict where there was no showing 
that defendant had knowledge of oral 
instructions until after verdict was 
returned, since defendant’s constitu- 
tional and statutory right to jury trial 
was violated. Comp.St.1929, § 29-2001; 
Const. art. 1, §§ 6, 11.—Strasheim y. 
State, 294 N.W. 433. 


§ 170 

D.C.Ky. The aim of the Seventh 
Amendment is to preserve the substance 
of the common-law right of ‘trial by 
jury” as distinguished from mere mat- 
ters of form or procedure, and partic- 
ularly to retain the common-law dis- 
tinction between the province of the 
court and that of the jury whereby 
in the absence of express or implied 
consent to the contrary issues of law 
are to be resolved by the court, and 
issues of fact are-to be determined by 
the jury under appropriate instruc- 
tions by the court. U.S.C.A.Const. 
Amend. 7.—Mutual Life Ins. Co. vy. 
Green, 37 F.Supp. 949. 

Wis. The determination by trial 
court that newspaper article, as a mat- 
ter of law, was not capable of a de- 
famatory meaning, did not deprive 
plaintiff in action for libel of right of 


‘4 


? : 


jury trial—Hoan v. Journal Co., 298 


N.W. 228, 238 Wis. Ae aed: R 


SUL, si f 

Fla. In determining ‘whether trial 
court erred in directing verdict, due 
consideration should be given to or- 
ganic right of trial by jury.—Teddle- 
ton v. Florida Power & Light Co., 200 
So. 546. 

Mich. The right of jury in criminal 
cases to give general verdict on the 
merits is one of the substantial ele- 
ments of the constitutional right to 
“trial by jury’.—People v. Clark, 295 
N.W. 870, 295 Mich. 704. : 

In prosecution of motorist for negli- 
gent homicide, where reasonable men 
might differ as to inferences to be 
drawn from facts with respect to mo- 
torist’s negligence in entering stop 
highway at intersection in country, trial 
court’s charge that “under the law 
there is only one verdict that can be 
found by the jury” was an effectual di- 
rection of a verdict of guilty and de- 
prived the motorist of his constitutional 
right to a ‘trial by jury”.—People v. 
Clark, 295 N.W. 370, 295 Mich. 704. 


8 172 

Mass. The substitution, in manner 
provided by Workmen’s Compensation 
Law as changed by proposed law cre- 
ating state insurance fund, for common 
law liability of employer insuring 
under such law to employees not re- 
serving their common law rights, of 
system of workmen’s compensation in- 
surance to be administered in manner 
provided by such laws as so changed, 
would not be open to constitutional 
objection on ground that in such ad- 
ministration there was to be no trial 
by jury, since as between employee 
and employer, Workmen’s Compensa- 
tion Act abolishes all right of recovery 
in ordinary cases and therefore leaves 
nothing to be tried by jury. G.L.(Ter. 
Ed.) c. 152, § 1 et seq.; Const. pt. 1, 
art. 15.—In re Opinion of the Justices, 
34 N.B.2d 527. 

Mass. A _ bill requiring employers 
conducting hazardous employment to 
provide workmen’s compensation insur- 
ance, which contained provision sub- 
jecting non-insuring employer to lia- 
bilities in accordance with Workmen’s 
Compensation Laws and to fine for fail- 
ure to insure, was not in conflict with 
constitutional provision guaranteeing 
right of trial by jury. G.L.(Ter.Ed.) ce. 
152, § 1 et seq.;. Const.Mass. pt. 1, art. 
15.—In re Opinion of the Justices, 35 
N.H.2d 1. 4 


§ 178 

D.C.Cal. Neither the Woman Suf- 
frage Amendment to the Constitution 
of California nor Nineteenth Amend- 
ment to Constitution of the United 
States automatically conferred upon 
women the right to serve on juries. 
Const.Cal. art. 2, § 1; U.S.C.A.Const. 
Amend. 19.—U. S. v. Ballard, 35 F. 
Supp. 105. 

The substitution of “persons” for 
“men” in California statutory provi- 
sions concerning qualifications of jurors 
does not make the appointment of 
women on juries in California, and in 
Federal District Courts in California, 
obligatory. Code Ciy.Proe.Cal. §§ 190- 


te 198.—U. S. v. Ballard, 35 F.Supp. 
; § 191 
C.C.A.Il. In a proceeding by the 


United States to condemn land in INli- 
nois, neither under Illinois nor federal 
law was it necessary that the jury be 
composed of freeholders.—U. S. v. Mey- 
er, 113 F.2d 387. 


§ 194 

, Ga. Where orders were entered ad- 
journing Warren county court to spec- 
ified dates, the statute authorizing court 
to order attendance by jurors drawn 
for regular term was applicable, and 
jurors who were required to attend on 
dates more than two weeks apart were 
not incompetent under statute prohibit- 
ing jury service more than two weeks 
at any one term. Code 1933, §§ 24- 
3009, 59-710, 59-712: Laws 1910, p. 63. 
—Harris y. State, 12 S.H.2d 64, 191 
Ga. 243. 

Ohio App. The statutes providing 
that it shall be ground for challenge 


1 tha e, not - 
ror of the term, has served as a 
esman in a court of record within 


_ preceding 12 months and prohibiting 


any person from serving as a tales- 
man who has already served for: statu- 
tory period of three weeks do not make 
a juror ineligible to serve as a tales- 
man, but prior service is,a ground for 
ehallenge for cause, or challenge to 
array. Gen.Code, §§ 11419-4383, 11419- 
51.—Conrad y. Kerby, 31 N.H.2d 168. 
§ 197 

Ala. The exemption from jury duty 
of one liable to call for military duty 
is by virtue of statute enacted subse- 
quent to general provisions of the Code 
and is controlling. Code 1923, § 8605, 
as amended by Gen.Acts 1936, Ex.Sess., 
p. 33, § 1, and §§ 8644, 8646, Gen.Acts 
1936, Hx.Sess., p. 108, § 11, as amended 
by Gen.Acts 1939, p. 776, § 4.—Dodd v. 
State, 1 So.2d 671, denying certiorari 
1 So.2d 670. 


years of age are exempt from duty, but 
the right to claim exemption is a per- 


sonal privilege of the juror. Comp. 
Laws 1929, § 13740, as amended by 
Pub.Acts 1937, No. 173.—People v. 


Connor, 294 N.W. 74, 295 Mich. 1. 
§ 202 

Ala. The jury roll and jury box are 
not “public records’? subject to inspec- 
tion by members of the public, but are 
matters which the statutes and rules 
of public policy require to be kept 
secret for the use of the jury commis— 
sion and its clerk and cannot be pro- 
duced in evidence except on the order 
of the court. Gen.Acts 1939, p. 90, § 
18.—Wilson vy. Brown, 1 So.2d 914. 


§ 204 

Ga. The statutes which, under state 
constitutional provision authorizing 
General Assembly to prescribe a jury 
of any number not less than five ex- 
cept in superior and city courts, allow 
a misdemeanor defendant in criminal 
eourt a jury of five from a panel of 
12 and 4 peremptory challenges, where- 
as a misdemeanor defendant in superi- 
or court in same county is allowed, un- 
der statute, a panel of 24 jurors and 
7 peremptory challenges, and ‘which 
provide for the transfer of misde- 
meanor cases from superior to criminal 
court, do not deny ‘“‘equal protection 
of laws’ or “due _ process of law.” 
Laws 1871, p. 57; Laws 1873, p. 119; 
Laws 1875, p.. 40; Laws 1876, p. 96; 
Laws 1890-91, pp. 935, 938; Laws 1935, 
p. 498; Code 1933, § 59-707; Const.Ga. 
art. 6, § 18, par. 1; U.S.C.A.Const. 
Amend. 14.—McIntyre v. State, 11 S.B. 
2d 5, 190 Ga. 872. i 


§ 205 

Ala. The rule of public policy that 
testimony of a juror cannot be used 
to impeach or stultify the verdict will 
not permit individuals constituting 
jury commission to stultify their offi- 
cial acts by their testimony.—Wilson v. 
Brown, 1 So.2d 914. 

§ 213 

C.C.A.Hawaii. The mere fact that 
the trial jurors drawn from the jury 
list did not contain percentages of per- 
sons of nativity corresponding with 
the percentages of nativity of the citi- 
genry in the court’s jurisdiction did 
not show that the list itself violated the 
jury statute. Rev.Laws Hawaii 1935, 
8§ 3718, 3719, 3732.-Wong Yim _v. U. 
S., 118 F.2d 667, certiorari denied 61 
S.Ct: 1112, 313 U.S. 589, 85 L.Ed. —. 

D.C.Cal. The only test to which the 
jury commissioner and clerk of court 
are held in strict accountability in 
making lists of names for grand and 
petit juries is that of impartiality. 
Jud.Code §§ 275, 276, 282, 28 U.S.C.A. 
§§ 411, 412, 419.—U. S. v. Ballard, 35 


# supp. 105 
‘ee g 214 


Ky. Where one jury commissioner 
alone selected major portion of names 
to be placed in jury wheel in absence 
of the other two commissioners, defend- 
ant’s motion to quash the indictment 
and discharge the panel should have 
been sustained, since there was a “sub- 
stantial violation” of method provided 
by statute for selection of jurors.—Wil- 


Mich. Under statute, jurors past 70. 


son v. Com 
(287 Ky. 286. 
| 8216 \ 


Ky. The statutes respecting selection 
of names to be placed in jury wheel by 
jury commissioners contemplate a joint 
action by commissioners in selecting 
names to be placed in wheel, and a sub- 
stantial compliance with such statutes 
is imperative but minor irregularities 
will not justify discharging the panel. 
Ky.St. § 2241 et seq.—South v. Com- 
monwealth, 152 ne orn 295, 287 Ky. 99. 
21 
_ ULApp. Under statute, list of petit 
jurors is to be made ‘by county board 
of supervisors only once in two years, 
unless for some reason it is necessary 
to make a subsequent list during such 
two years. Smith-Hurd Stats. c. 78, §§ 
1-3, 5.—Grosse v. Terminal R. Ass'n 
of St. Louis, 29 N.W.2d 1018. 
§ 222 

Ala. The jury roll and jury box 
are not ‘“‘public records’ subject to in- 
spection by members of the public, but 
are matters which the statutes and 
rules of public policy require to be 
kept secret for the use of the jury 
commission and its clerk and cannot 
be produced in evidence except on the 
order of the court. Gen.Acts 1939, p. 
90, § 18—Wilson v. Brown, 1 So.2d 


914. 
: § 226 . 

Mich. In manslaughter prosecution, 
the defendant was not prejudiced in 
his rights to challenge jury panel be- 
cause panel included members more 
than 70 years of age. Comp.Laws 1929, 
§ 13723; § 138740, as amended by 
Pub.Acts 1937, No. 173.—People v. Con- 
nor, 294 N.W. 74, 295 Mich. 1. 

The statute requiring only such ju- 
rors to be chosen for the panel as are 
not exempt is directory rather than 
mandatory. Comp.Laws 1929, § 13723. 
—People v. Connor, 294 N.W. 74, 295 
Mich. 1. 


§ 227 

Ark. Defendant’s contention that 
members of jury panel had been se- 
lected and summoned by sheriff and 
that jury had, during term of court, 
been in constant association with sher- 
iff and his deputies was not ground 
for discharging panel, there being no 
showing of undue influence. Pope’s 
Dig. § 8314.—Collins y. State, 143 S.W. 
2d 1, 200 Ark. 1027. 

Ill.App. A drawing of jury panel 
when held in presence of county clerk’s 
duly appointed and authorized deputy 
is in effect held in the presence of the 


‘county clerk as required by statute. 


Smith-Hurd Stats. ¢. 78, § 8.—Grosse 
v. Terminal R, Ass’n of St. Louis, 29 
N.E.2d 1018. 

R.JI. In enacting statute providing 
for appointment of state jury commis- 
sioner, Legislature intended to provide 
an entirely new system for drawing 
and qualifying of jurors in view of 
facts that statute is a complete act 
in itself, is comprehensive in scope, 
minute in details, and mandatory in 
expression of important provisions, and 
requires no assistance from any pre- 
existing provisions of statutes to carry 
out intention which was, except in 
drawing of jurors from towns, to con- 
centrate in commissioner all authority 
and responsibility in matter of draw- 
ing and qualifying jurors. Pub.Laws 
1939, ec. 700, amending Gen.Laws 1938, 
e. 506; Const. art. 1, § 7.—State v. Mul- 
doon, 20 A.2d 687. 

Under statute providing for appoint- 
ment of state jury commissioner, sub- 
ject to exception of drawing of jurors 
from towns, Legislature imposed duty 
on state jury commissioner alone, at 
least after the second Monday in July, 
1939, to draw jurors from cities and to 
qualify all jurors who could lawfully 
serve as grand or petit jurors. Pub. 
Laws 1939, ec. 700, amending Gen.Laws 
1938, e. 506; Const. art. 1, § 7.—State 
v. Muldoon, 20 A.2d 687. 

§ 229 

Iul.App. Where jury selection was 
made by county board of supervisors 
before expiration of two years from 
date jury list was compiled, jury selec- 
tion was a legal selection at least until 


‘that jury had, during term of cour 


874, 1 1 CSC er r 


er Y 7 : wl 
expiration of two years, and a panel 
drawn from jury selection within two 
years was yalid, notwithstanding that ; 
panel was not to serve until after ex- 
piration of two years from date of 
jury list. Smith-Hurd Stats. c. 78, §§ 
1-3,. 5.—Grosse v. Terminal R. Ass’n of 
St. Louis, 29 N.H.2d 1018. bet 
Under statute providing that “upon a 
day designated by the judge of the | 
court * * * the clerk of such court — 
shall repair to the office of the county 
clerk, and * * * draw from [the 
jury] box * * * such number of 
persons * * * as shall be required — 
by said order to act as petit jurors in 
said court for such time as may be © 
fixed in such order,” an oral direction — 
of judges of city court to clerk to draw 
a jury sufficiently complied with stat- 
ute. Smith-Hurd Stats. ¢«. 78, § 8— 
Grosse v. ‘Terminal R. Ass’n of S 
Louis, 29 N.W.2d 1018. ; ‘ 


§ 234 t 

Miss. The purpose of statute regard- 
ing summoning of jurors was, so faras 
possible, to prevent the juries from be- 
ing tampered with. Code 1930, § 2060, — 
as amended by Laws 1938, ¢c. 304.—J. 
W. Sanders Cotton Mills y. Moody, 2 ig 
So.2d 815, ’ " 

° § 237 *: iP 
_ Ala.App. Where juror who sat 0 
jury was identical juror intended 
be summoned by summons which inco 
rectly designated his Christian nam 
and the mistake was not misleading or 
prejudicial to the accused and juror’s — 
identity was readily ascertainable, that — 
juror’s Christian name was incorrectly 
given in summons was not reversible 
error.—Anderson vy. State, 2 So.2d 461 
certiorari denied 2 So.2d 463. 7 


4 § 2 ; ee) 
Ark. Defendant’s contention that — 

members of jury panel had been se- zy 
lected and summoned by sheriff and on 
been in constant association with sher- | 
iff and his deputies was not ground fo: 
discharging panel, there being no 
showing of ‘undue influence. Pope’s 
Dig. § 8314.—Collins v. State, 143 S.W. 
2d 1, 200 Ark. 1027. | / 


§ 241 ry 
Ark. Where defendant’s motion tha 
sheriff and coroner and their deputie: 
be disqualified as court attendants wa: 
granted, and defendant requested tha 
special’ deputies be appointed to sum 
mon jurors and attend to panel, it wa 
not error to designate members 0: uf 
state police as special deputies. Pope's 
Dig. § 3982.—Collins v. State, 143 S.W. 
2d 1, 200 Ark. 1027. 
§ 257 { ee 
Ala.App. The statutes requiring spe- 
cial venire in capital cases are “manda- 


tory”. Code 1928, §§ 8644, 8645.—_~ 
Dodd v. State, 1 So.2d 670, certiorari 
denied 1 So.2d 671. Ng 


N.Y.Co.Ct. In passing upon district 
attorney’s motion for a special “Blue ~ 
Ribbon” jury to try indictment charg- 
ing defendants which conspiracy and 
other crimes, the County Court, was 
bound. to determine motion under stat- — 
ute concerning special juries as such 
statute existed, irrespective of opinions 
of Governor and judicial counsel re- 
specting special juries. Judiciary Law, 
§ 749-aa.—People v. Van Arsdale, 26 N. 
Y:S.2d 11, 175 Mise. 980. 

The granting of a motion for a spe- 
cial or “Blue Ribbon” jury should be 
reserved for cases where the facts be- 
fore the court upon application for a  — 
special jury clearly indicate the pre: 
priety thereof. Judiciary Law, § 749- 
aa.—People v. Van Arsdale, 26 N.Y.S.2d 
11, 175 Misc. 980. 

The state was not entitled to a spe- 
cial or “Blue Ribbon” jury to try in- 
dictment charging defendants with con- 
spiracy and other crimes involving is- 
sues growing out of differences be- 
tween employer and employees, where 
indictment and affidavit in support of 
motion for special jury and argument 
on motion did not show facts to sus- 
tain conclusions which would bring 
case within statute respecting special 
juries. Judiciary Law, § 749-aa.—Peo- 

le v. ee Arsdale, 26 N.Y.S.2d 11, 175 

ise. f 


§ 259 


§ 259 

Mo. Where sheriff was not in fact 
disqualified to select venire of jurors 
to try homicide case, court did not err 
in designating one of sheriff’s deputies 
to select the venire, while at the same 
time disqualifying sheriff for that duty. 
—State v. Taylor, 148 S.W.2d 802. 

Fact that sheriff took an active part 
in investigating a homicide case would 
not disqualify him to select venire of 


j jurors to try case.—State v. Taylor, 148 
» $§$.W.2d 802. 

“3 § 261 . 

i * Qhio App. Under statute providing 

- that singular number includes the 


plural, the statute requiring 50 to 75 
names to be drawn from jury wheel 
when a “person” indicted for a capital 
offense pleads not guilty may be read 
as including indictment of several per- 
‘sons, as against contention that there 


son jointly indicted. Gen.Code, §$§ 
12368, 13443-1.—State v. 
33 N.H.2d 660, appeal dismissed 20 N. 
BH.2d 367, 135 Ohio St. 251. 
Defendants in murder 
‘were not entitled to have 50 to 
names drawn from jury wheel for 
each defendant, in view of fact that 
statute requiring drawing of 50 to 75 
names when a “person” is indicted for 
capital offense was not amended after 
subsequent enactment of statute pro- 
viding for joint trial in capital of- 
- fenses. Gen.Code, §§ 12368, 13443-1 to 
 13443-3.—State v. Dingledine, 33 N.E. 


2d 660, appeal dismissed 20 N..2d 
+367, 135 Ohio St. 251. 8 
ee) § 270 


C©.C.A.Wash. The selection of jurors 
from city in which court was being 
held after regular panel was exhausted 
was not error, Jud.Code, § 277, 28 
Hema SGA § 413.—Walker vy. U..S.,116 
> F.2d, 458. nee 
_-—s Ark. ~=Where action for injuries could 
not be reached on the day on which 
it was set for trial and on following 
day at the request of defendants the 
ease was replaced by the court by the 
Laat next case on call because of absence of 
ss defendants’ witnesses, and when case 
was finally reached only 18 jurors were 
-_- Sayailable, 12 being out at that time on 
_. another cause, and court then filled out 
the regular jury panel of .24 from by- 
-standers and jury was selected, liti- 
-gants had no right to have business 
of court, suspended pending verdict of 
deliberating jury, and trial court’s ac- 
tion in replacing the case on the docket 
and ‘selecting jury panel was not an 
abuse of discretion. Pope’s Dig. §§ 
8334, .8835, 8339, 8345.—Hallum vy. 
‘Blackford, 151 S.W.2d 82. 


, The statutes relating to selection of 
the jury contemplate that litigants 
; shall have right to select jury from 
i regular jury panel only where the 
Py regular panel is available at the time, 
>) but litigants have no right to demand 
that business of trial court be sus- 
pended pending the verdict: of a de- 
liberating jury selected from regular 
panel. ope’s Dig. §§ 8334, 8335, 8339, 
Oe ea v. Blackford, 151 S.W. 
2 5 7 

_ Tex.Cr.App. Where the jury for the 
week had been reduced to eight mem- 
bers by reason of excuses and utiliza- 
tion for another trial, the court was 
authorized by statute to order sheriff 
to summon additional jurors. Ver- 
non’s Ann.Civ.St. art. 2116c, §§ 3-5.— 
Meclarland v. State, 146 S.W.2d 188. 


§ 277 > 

Miss. The statute providing that, if 
at any term of court it appears that 
jurors in attendance are not a sufficient 
number to make a jury, the court shall 
immediately cause the proper number 
of jurors to be drawn from the box and 
summoned, and, if there is not a jury 
box to be drawn from, the court shall 
direct the requisite number of persons, 
qualified as jurors, to be summoned to 
appear, is ‘‘mandatory” and not merely 
“directory”. Code 1930, § .2060,° as 
‘f amended by Laws 1938, c. 304.—J. W. 
Sanders Cotton Mills v, Moody, 2 So.2d 
815. 

Im personal injury action where only 
12 of jurors drawn from jury box qual- 


“nn 


'must be 50 to 75 names for each per- ; 


Dingledine, * 


prosecution ¢ 
75 


= 


JURIES © 
ified and there was a jury box from 
which to draw the talesmen, but the 
tales-jurors were summoned by a con- 
stable of county under direction of 
judge, motion to quash the panel 
should have been granted. Code 1930, 
§ 2064; § 2060, as amended by Laws 
1938, ¢. 304.—J. W. Sanders Cotton 
Mills v. Moody, 2 So.2d 815. 
Tex.Civ.App. Where sheriff inspected 
scene of automobile accident with plain- 
tiffs’ attorneys and at trial testified as 
to facts found, and jury panel was 
exhausted at trial and sheriff, under 
direction of court, selected talesmen, 
who were taken on jury, but defend- 
ants did not contend that sheriff was 
corrupt, biased or prejudiced, mistrial 
was not warranted as against defend- 
ants’ contention that sheriff helped 
plaintiffs prepare their case and was 
a material witness for plaintiffs and, 
therefore, was disqualified to act as 
sheriff and to select talesmen.—Houston 
Oxygen Co. v. Davis, 145 S.W.2d 300, 


error granted. 


_ having 


§ 283 

Tex.Cr.App. The procedure outlined 
by articles of Code of Criminal Pro- 
cedure for the drawing of a jury list 
was intended to be followed in cases 
pending both in county court and in 
district court, if the offense was less 
than capital offense. Code Cr.Proc. 
1925; arts. 627, 628—De Joyas v. 
State, 150 S.W.2d 254. 

In prosecution in county court for 
possessing still and supplies for man- 
ufacture of intoxicating liquor without 
a license therefor, refusal of 
reauest that jury be drawn as_pro- 
vided for by articles of Code of Crim- 
inal Procedure by placing names of 
jurors in receptacle and drawing names 
therefrom was error. Code Cr.Proc. 


1925, arts. 627, 628=-De Joyas ~v. 
State, 150 S.W.2d 254. 
§ 289 $ 
Ark. Defendant has~ no _ absolute 


right to services of a particular juror. 

—Collins v. State, 143 S.W.2d 1,° 200 
Ark. 1027. ¥ 

Ark. No litigant is entitled to the 

services of any particular juror.—Hal- 
lum v, Blackford, 151 S.W.2d 82: 

§ 297 : : 

Ill. App. 


by the sheriff was either used as a 


member of the panel or in_ trial of . 


eause after’ regular panel of 24 jurors 
was completed as required by statute, 
the fact that 24 jurors from regular 
panel were not present and impaneled 
in open court on evening when jury 
was partially impaneled, and ten tales- 
men were called by sheriff from body 
of the county, was harmless. Smith- 
Hurd Stats. ¢. 78, § 12.—People v. 
Pes 29 N.E.2d 110, 306 Ill.App. 

Il.App. Where a substantial compli- 
ance is made with the statutory method 
of summoning petit jurors for trials in 
courts of record, mere irregularities 
will be disregarded, and a challenge to 
the array should be overruled unless 
there is a clear showing that the rights 
of litigant have been prejudiced.— 
Grosse v. Terminal R. Ass’n of St, 
Louis, 29 N.B.2d 1018. 

Il.App. Mere irregularities in failing 
to comply strictly with statutory provi- 
sions, if not prejudicial, will not in- 
validate the list of jurors.—Mitchell v. 
Louisville & N. R. Co., 35 N.E.2d 81, 
310 DJ1LApp. 563, conforming to man- 
date 31 N.H.2d 965, 375 Ill. 545, re- 
versing 27 N.H.2d 861, 305 Ill.App. 635. 

Ky. The statutes respecting selection 
of names to be placed in jury Wheel 
by jury commissioners contemplate a 
joint action by commissioners in select- 
ing names to be placed in wheel, and a 
substantial compliance with such stat- 
utes is imperative but minor irregulari- 
ties will not justify discharging the 


panel. Ky.St. § 2241 et seq.—South vy. 
Pommo apes 152: S.W.2d. 295, 287 
Cy.99, 


Where one jury commissioner alone 
selected a major portion of names to be 
placed in jury wheel in absence of the 
other two coinmissioners,, defendant’s 
motion to discharge panel should have 
been sustained, since there was not 


Where no talesman = called. 


ay ‘ ee ee eo 
“substantial compliance” wi 
respecting selection of names — : 
placed in jury wheel by commissioners. : 
Ky.St. § 2241 et seq.—South v. Com- - 
Pat Ae 152 S.W.2d 295, 287 Ky. 


Tex.Cr.App. Where court ordered 
clerk to issue special venire writ for 70 
men whose names were drawn and 
placed on the writ on which clerk for 
unexplained reason wrote ‘and thirty 
additional persons”, and _ sheriff’s re- 
turn on writ showed that he summoned 
only the 70 persons whose names ap- 
peared thereon, and case was called for 
trial and accused, after announcing 
ready and upon call of names of special . 
venire, proceeded with examination and : 
selection of jurors until ninth person 


“was examined, at which time oral mo- 


¢ 


» partial jurors and should not be 


tion to quash venire was made, if unau- 
thorized act of clerk was error, it was 
“waived’’ by accused.—Henderson vy. 
State, 152 S.wW.2d 743. © 
. § 299 

» Ala. Where a_ struck jury is de- 
manded, both sides are entitled to a 
jury list containing 24 fair and ce 
sub- 


jected to the peril of having a juror 


put upon them who is disqualified. — 
Southern Ry. Co. v. Milan, 199 So. 711. 
240 Ala. 333, reversing 199 So. 708, 29 
Ala.App. 590. 

Ind. Where sheriff refused to serve 
defendant’s summons for struck jury 
because defendant did not deposit or 
offer to pay the jurors, there was no 
available error in refusing a_ struck 
jury. Burns’ Ann.St. § 4-3315.—Pfister- 
er v. Key, 33 N.E.2d 330. 

_N.J. In proceeding for condemna-. 
tion of land by the Housing Authority 
of the city of Newark, the selection of 
a struck jury panel of 48 names from 
a general jury panel of 2,201 names 
containing names beginning with only 
the letters F. G. and H. and omitting 
names beginning with other letters, 
was not error. N.J.S.A. 2:93-7, 20:1- 
20.—In re Housing Authority of City 
a Newark, 17 A.2d 812, 126 N.J.L. 


§ 300 

Alja.App.. The striking from jury list 
name of one juror who had _ been 
regularly and legally excused from 
service and whose name was left on the 
list by mere clerical error on part of 
the clerk, where there were more than 
the minimum of 30 names prescribed 
by statute remaining, was not error. 
Code 1928, §§ 8646.—Walden v. State, 
198-So. 261, affirmed 198 So. 264. 


< § 309 

Ark. In excusing, impaneling and se- 
lecting jurors for the trial of causes, 
trial judge has a_wide discretion.— 
Hallum v. Blackford, 151 S.W.2d 82. 

Mich. Where proposed juror was a 
personal friend of defendant’s father, 
had business dealings’ with him, and 
admitted that he would feel embar- } 
rassed if he should meet defendant’s 
father after rendering judgment against 
defendant, excusing such juror was not 
an abuse of discretion—Anthony v. 
Cochrane, 295 N.W. 197, 295 Mich. 386. 


321 ) 


5 8 
C.C.A.Minn. As presence of jurors 
when one defendant entered plea of 
nolo contendere would not disqualify 
them from trying codefendant, knowl- 
edge of such plea acquired by jurors 
from trial court’s reference to the rec- 
ord then made did not disqualify them. 
—Kelling v. U. S., 121 F.2d 428. 

Ark. In suits for damages for tak- 
ing of realty for relocation of highway, 
it was within trial judge’s diseretion to 
exclude members of the regular panel 
of veniremen who stated that they had 
personal knowledge of the location of 
old highway and the relocation of a 
new highway, for which realty was 
condemned.—Bridgeman v. Baxter 


County, 148 S.W.2d 673. 
Ark. In excusing, impaneling and 


selecting jurors for the trial of causes, 
trial judge has :a wide diseretion.— 
Hallum v. Blackford, 151 S.W.2d 82. 
App.D.C, In prosecution for viola- 
tion of the lottery laws by promotion of 
numbers game, exclusion from jury, on 
objection by government, of persons 


a 


Pp 


+9) 


NV 
113 


C.Code Sup 
§§ 151: ettel v. U. S 
34 seme eX ' 


La. A prospective juror could not 


be challenged for cause because he was 


the son of coroner who was a witness 
for the state in murder prosecution, 
where coroner was not interested in out- 
come of case and merely testified that 
deceased was dead at time he was 
called to examine her, and also testified 
regarding cause of death, wounds on 
body of deceased, and condition of gun 
with which deceased was killed, and 
that coroner did not know anything 
about the killing, or who did it. Code 
Cr.Proe. art. 351.—State v. Jones, 197 
So. 249, 195 La. 611. 

Ohio App. Trial judge has a wide 
discretion im determining whether a 
particular or peculiar set of facts prob- 


ably evidences bias or prejudice on 


part of a prospective juror, such as 
would disqualify him.—Petro v. Don- 
ner, 29 N.E.2d_ 177, 65 Ohio App. 55, 
eames 28 N.B.2d 6038, 137 Ohio St. 
OkKI.Cr.App. A juror is not disquali- 
fied because he was sitting in court 
room during voir dire examination of 
jurors before trial of the identical de- 
fendant upon another charge. where, 
after jury was selected, such juror and 
remaining members of the jury panel, 
were sent from court room by trial 
judge, remained away from the court 
room, and heard none of the evidence, 
argument or verdict in the other trial.— 
Hays v. State, 108 P.2d 187. : 
_Ok1.Cr.App. Question as to qualifica- 
tion of jurors in a criminal case is 
usually a question of sound discretion 
of the trial court, and, unless abuse of 
such discretion is clearly shown, re- 
versal cannot be had. 22 Okl.St.Ann. 
§§ 659, 662: Okl.St.Ann.Const. art. 2, 
§ 20.—Murphy v. State, 112 P.2d 438. 

Tex.Cr.App. The fact’ that a juror 
at one time had been a peace officer 
did not disqualify him in murder pros- 
prec tone nan? v. State, 147 S.W.2d 
1 5 : 


§ 322° 
Ga.App. The mere fact that a person 
is a witness will not of itself disqualify 


him as a juror.—Hall v. State, 13 S.E._ 


2d 868, 64 Ga.App. 
v8 S23 5 
Ok1.Cr.App. 


644. 


Deputy sheriffs are dis- 


qualified by statute from performing ~ 


jury service. 28 Okl:St.Ann.- § 10.— 


Allen vy. State, 105 P.2d 450. 


» ~ § 331 

Ohio App. The statute setting forth 
grounds for challenging a prospective 
juror did not authorize challenge of 
spouse of agent of insurance company 
which was claimed to be real party in 
interest in action, but which was not 
shown to be interested. Gen.Code, § 
11419-51, subd. 5,—General Exchange 


Ins. Co. v. Elizer, 31 N.H.2d 147. 
§ 332 q 
Ala.App. In murder prosecution 


brother-in-law of deceased’s sister bore 
no relationship by consanguinity or 
affinity as would disqualify him as a 
juror. Code 1940, Tit. 30,.§ 55, subd. 
4.—Anderson y. State, 2 So.2d 461, 
certiorari denied 2 So.2d 463. 

§ 333 


Ohio App. In prosecution for. first- 
degree murder of police officer who was 
fatally shot following bank robbery, 
fact that a customer in bank at time 
of robbery was a brother of a juror 
was not a ground of ehallenge for 
eause, and fact that juror failed to 
reveal the relationship on his voir dire 
examination could not be urged as a 
ground for new trial, where no inquiry 
was made concerning whether any 
member of panel was related in any 
way to manager, employees, or cus- 
tomers of bank.—State v. Figuli, 36 N. 
H.2d 19, appeal dismissed 17 N.H.2d 
920, 1384 Ohio St. 495. 

§ 337 

Ohio App. Proceedings by trustees 
of an unincorporated religious society 
for authority to sell real estate held in 
trust for society was not, an. ‘‘action” 


42 C.J.ANNO.—200 


‘Fall, 


of murder case in the newspapers and 


Code 1928, § 8610.—Southern Ry. Co. 


ul ‘ 7) Pa Wa shia Finges, eo 
i SES ae 


pressed no opinion as to guilt o 
cused, were not disqualified to ac 
jurors because they had heard dise 
sions concerning disappearance and 
finding of body of decedent for whose | 
murder accused was on trial—State vy. 
Taylor, 148 S.W.2d 802. f ‘ 
OkLCr.App. To insure an accused 
a “fair and impartial trial” as guara 
teed by the constitution, does not mea 
that jurors shall never have heard — 
the case or shall not have any impres- 
sion concerning the facts, since i 
would be difficult to find citizens com- 
petent for jury service who did — q 
have some impression concerning the © 
case, derived from newspaper accou 
22 OklSt.Ann. §§ 659, 662; OkI.St. 
Ann.Const. art. 2, § 20.—Murphy vA 
State, 112 P.2d 438. £ BG 
The fact that juror on voir dire ex 
amination admitted that he had re 
some of the testimony that was pu 
lished in newspapers, and that he had 
talked to several people about the case, 
did not show that trial. court abus 
any discretion in overruling challen; 
for cause, nor did it deprive defendan 
of a “fair and impartial trial” as guar- 
anteed by the constitution, where jur 
testified that the people who talked 
him about the case did not detail wha 
the evidence would ,be or what they 
understood the facts to be, that he d 
not form an opinion as to defendan 
guilt or innocence and that if selected 
on the jury, he would require the stat 
to prove beyond a reasonable doubt _ 
that defendant was guilty before © \ 
would return a guilty verdict. 22 Okl. 
St.Ann. §§ 659, 662; Oki.St.Ann.Const. 
art. 2, § 20.—Murphy v. State, 112 


438. 
‘a § 367 pte Sire 
Ok1.Cr.App. To insure an accused 0 
a “fair and impartial trial” as guara 
teed by the constitution, does not mean 
that jurors shall never have hea , 
the case or shall not have any 
pression concerning the facts, since it 
would be difficult to find citizens com- — 
petent for jury service who did no 
have some impression concerning 
case, derived from newspaper accoun 
e aoc pg . De ee Oe 
onst. 2artas2, -—Mur vy. State, 
112 P.2d 438. Maret 


f 


af) 

Okl.Cr.App. The fact that juror read 
heard reports concerning it over the 
radio did not make trial court’s action . 
in overruling peremptory challenge an 
abuse of discretion nor did it deprive 
defendant of a “fair and impartial tri- 
al”, as guaranteed by the Constitution, 
where the juror testified that he had 
not formed an opinion as to defend- 
ant’s innocence or guilt, and that he 
could enter the case with an open mind 
and would do so. 22 OklLSt.Ann. §§ 
659, 662; OkI.St.Ann.Const. art. 2, § 
20.—Murphy v. State, 112 P.2d 438. 

§ 340 


Ala.App. Degree of kindred, in de- 
termining whether venireman was “re- 
lated by consanguinity within the 
ninth degree” to plaintiff’s counsel, so 
as to afford a ground for challenge for 
cause of venireman, must be computed 
according to the rules of the civil law. 


v. Milan, 199 So. 708, 29 Ala.App. 590, 
reversed 199 So. 711, 240 Ala. 333. 

In determining whether venireman 
and plaintiff's counsel were “related 
by consanguinity within the ninth de- 
gree’, as computed according to civil 
law, so as to afford ground for chal- 
lenge for cause of venireman, it was 
necessary to ‘begin with juror and 
ascend from him to a common ances- 
tor, and descend from that ancestor 
to plaintiff's counsel, reckoning a de- 
gree for generation both in ascending 
and descending, Code 1928, § 8610.— 
Southern Ry. On v. Milan, 199 So. 708, 
29 Ala.App. 590, reversed 199 So. 711, 
240 Ala. 333. 

A _venireman whose father and 
grandfather of plaintiff’s counsel were 
second cousins was “related by con- 
sanguinity within the ninth degree,” 
computed according to rules of civil 
law, to plaintiff's counsel, and hence 
overruling challenge for cause of 
venireman was error, but did not re- 
quire a reversal, where venireman did 
not sit on trial, but was duly “stricken 
off” by defendant. Code 1928, § 8610; 
Supreme Court rule, rule 45.—South- 
ern Ry. Co. v. Milam, 199 So. 708, 29 
Ala.App. 590, reversed 199 So. 711, 240 
Ala. 333. 


§ 377 i how 
Ok1.Cr.App. The fact that juror ‘on 
voir dire examination admitted that h 
had read some of the testimony that — 
was published in newspapers, and that — 
he had talked to several. people about — 
the case, did not show that trial cot 
abused any diseretion in overruli 
challenge for cause, nor did it deprive 
defendant of a “fair and i ul 


trial” 
testified that 


§ 348 

Ok1.Cr.App. A defendant is entitled 
to a jury which will insure him a “fair 
and impartial trial’, as guaranteed by 
the Constitution, but not to unlimited 
choice in attempting to secure a jury | 
which will acquit him. 22 OkI.St.Ann.° 
§§ 659, 662; Okl1.St.Ann.Const. art. 2, 


— eA 

§ 20.—Murphy tg oeee 112 P.2d 438. é people who talked to him about in 

Ga-App: In’ a | civil ‘cause,, it) is Ga Case. OO Roby devel wha vo unee ula 
good cause of challenge that a juror AUN De Or phe they understood the 
has expressed an opinion as to which (UGS 10 00 ‘aa he did not form a: 
party ought to prevail, or that he has Pinion as to, defendant's guilt or inno i 
allwishionidesirel as itouwhich? should scence and that if selected on the jury, 
succeed, and a party may avail him- he would require the state to prove be- = 
self of such cause of challenge by mo- yond a reasonable doubt that defendant. 
tion to put jurors on their voir dire. Was guilty before he would return a 
Code 1933, § 59-705.—Padgett v. Pad- guilty verdict. 22 Okl.St.Ann. §§ 659, 
gett, 10 S.H.2d 127. 662; OklSt.Ann.Const. art. 2, § 20 

La. One who has formed an opinion Murphy v. State, 112 P.2d 438. _ 
of the guilt or innocence of accused Pa.Quar.Sess. A challenge to a juror 
should not be allowed to serve as a On the ground that he has read inflam- — 
juror unless he swears on his voir dire M™atory articles in newspapers relative — 
tliat he can and will put aside his opin- to the case, will be sustained only 
ion and, presuming the accused to be where the juror testifies that he read 
innocent, try the case only on the law the articles and has formed an opinion 
and evidence.—State v. Henry, 3 So.2d Which it will, at least, require consid- 
104, 197 La. 999. i erable evidence to remove.—Common- 

Oki,Cr.App. The constitutional guar- Wealth v. van den Berg, 30 Del.Co. 202. 
antee that an accused is entitled to a : § 385 i 
“fair and impartial trial’? only excludes Iu. A juror, to be qualified, must 
these jurors who have an opinion on come into trial of case with a mind 
the merits of the case, based on such uncommitted on question of guilt or 
testimony as may reasonably be ex- innocence of defendant and prepared 
pected to be presented on the trial, or to weigh evidence impartially, and if 
an opinion founded on personal il] will existence of certain facts has been by 
towards the accused. 22 Okl.St.Ann. §§ established in his mind, touching guilt — 


; itu- 
tion, where juror the 


659, 662; OkI.St.Ann.Const. art. 2, § or innocence of aecele re extent of 
ee : . State, 112 P.2d 438. producing a conviction, e juror is 
aE Soe "363 disqualified. Smith-Hurd Stats.Const. 


art: 2 9,—People v. Cravens, 31 N. 


5 eniremen, whose answers on ; 
tare B.2d 938, 375 Ill. 495. 


voir dire disclosed that they had ex- 


§ 385 


La. The fact that prospective juror 
has formed an opinion concerning guilt 
of accused does not necessarily, dis- 
qualify him from serving as a Juror, 
but if he states on his voir dire exam- 
ination that his opinion would readily 
yield to the evidence adduced, and that 
he could and would lay aside the opin- 

jon, he is competent, but, if he makes 
it plain that he has an opinion and he 
is not sure that he can lay it aside, he 
, is not competent.—State vy. Henry, 3 So. 
2a 104, 197-La. 999. 
§ 387 

La. Where questions propounded to 
juror in murder prosecution, and his 
answers showed conclusively that he 

" entertained an opinion concerning guilt 
; of accused, and that he had expressed 
ee tat opinion, and, although the Juror 
ys stated to the trial judge that the juror 
if would render verdict based solely on 
af evidence, in answer to other questions 
- juror made it clear that he was not cer- 
tain that he could disregard the opin- 
jon which he had formed, and juror did 
not say that the opinion would readily 
yield to the evidence, the juror was not 
---—s quailified and refusal to sustain ac- 


— 


ae eused’s challenge for cause was error.— 
7 State v. Henry, 3 So.2d 104, 197 La. 
ee EES 


The fact that prospective’ juror has 
formed an opinion concerning guilt of 
accused does not necessarily disqualify 
him from serving as a juror, but if he 
states on his voir dire examination 
that his opinion would readily yield to 
the evidence adduced, and that he could 
and would lay aside the opinion, he is 
competent, but, if he makes it plain 
that he has an opinion and he is not 
sure that he can lay it aside, he is not 
competent.—State v. Henry, 3 So.2d104, 
197 La. 999. 


3 


3 
i 


: 
i 


« 


i 
‘ 


bh 


§ 388 ir 
Utah. Under statute providing that 
a juror may be challenged for cause 
for the existence of a state of mind 
which leads to a just inference that he 
will not act with entire impartiality, 
where accused’s attorney asked wheth- 
er any juror had any prejudice or re- 
-_jigious seruples against a man taking 
a drink, and juror answered ‘I would 


’ 
* 
y 


that was relating in any way to an 
automobile accident, I would be very 
strong against it, not on_ religious 
grounds”, overruling of challenge for 
ey: cause was error, since the  juror’s 
4 state of mind as shown by his own 
' words prompted a “just inference” that 
he could ‘not act with “entire impar- 


Be tiality’’. Rey.S8t.1933, § 105-31-18, 
yr 2 Aude 2—State v. Chealey, 116 P.2d 
; s § 391 

‘< La. A juror, who is so opposed to a 


A particular form of punishment that it 
mi, would influence his verdict, or who has 
; such opposition to applying the form of 
. punishment prescribed by statute to 
particular offense with which defendant 
is charged, is incompetent, and con- 
versely a juror, who, in event of con- 
viction for murder in the first degree, 
would render no other verdict than one 
which would require capital punish- 
ment, or who would not under any cir- 
cumstances accord accused benefit of 
suspended sentence law, is subject to 
challenge.—State v. Henry, 198 So. 910, 
P96 La. 217. 
392 


: § 

Cal. Where indictment charged con- 
spiracy to commit murder, attempted 
murder, assault with intent to murder, 
and malicious use of explosives, trial 
eourt properly excused prospective ju- 
rors entertaining conscientious scru- 
les against infliction of death penal- 
7 y, since conspiracy to commit murder 
ean only be conspiracy to commit first 
degree murder. Pen.Code, §§ 182, 187- 
190, 1074, subd. 8.—People v. Kynette, 
104 P.2d 794, superseding 97 P.2d 


287. 
§ 393 

La. An accused cannot challenge for 
cause a prospective juror who has con- 
scientious seruples against infliction of 
eapital punishment on circumstantial 
evidence. Code Cr.Proc. art. 352.— 
State v. Scott, 3 So.2d 545, 198 La. 162. 


ay if an automobile accident was involved, . 


JURIES 
, § 399 | z 
Ala, The court has right to reject 
for cause ex mero motu juror who on 
his qualification states that he would 
not convict on circumstantial evidence. 
Code 1940, Tit. 30, §§ 4, 57.—Williams 
v. State, 2 So.2d 423. 


§ 404 

OkI.Cr.App. A defendant has the 
duty to ascertain by proper examina- 
tion on voir dire the competency of 
jurors, and, if he fails to do so, there 
is a “waiver” of his challenge, not- 
withstanding that the disqualification 
is uaknown to him until after rendi- 
tion of the verdict.—Allen v. State, 105 


P.2d 450. 

§ 40414; 

Colo. Where no question as to fhe 
incompetence of a juror because~ of 
mental incompetence, under statute des- 
eignating generally those competent for 
jury service, was raised on voir dire, 
such objection to the juror was 
“waived’’, since there is no presumption 
of mental incompetency. 7385 C.S.A. ec. 
95, § 1.—Austin v. People, 107 P.2d 
798, 106 Colo. 506. 

Mo. Where evidence established that 
juror concealed material facts concern- 
ing his qualifications and was guilty 
of deception concerning them, objec- 
tions to qualifications of juror were not 
“waived” when jury was sworn with- 
out objection and exception to qualifi- 
cations of such juror. Rev.St.1939, § 
698, Mo.St.Ann. § 8747, p. 4691.—Schier- 
loh v. Brashear Freight Lines, 148 S. 
W.2d 747. 

Ohio App. Where defendant in auto- 
mobile accident case did not examine 
jurors as to their qualifications or ob- 
ject to jurors or challenge the array, 
defendant ‘waived’ right to question 
alleged irregularities in selection of ju- 
ry after verdict was returned on 
ground that after discharge of jury 
defendant learned that some of the 
jurors were not regular jurors for the 
term and that certain persons on jury 
had served as jurors for three consecu- 
tive weeks immediately preceding pe- 
riod in which case was tried. Gen. 
Code, §§ 11419-4838, 11419-51.—Conrad 
v. Kerby, 31 N.E.2d 168. 

Ohio App. Counsel by failing to 
make proper inquiry of a juror 
“waives” all objections to juror’s com- 
petency which in the exercise of rea- 
sonable diligence could have been as- 
certained.—State v. Figuli, 36 N.W.2d 
19, appeal dismissed 17 N.E.2d 920, 
134 Ohio St. 495. 


§ 405. 

Ili, Even if some irregularity occur- 
red in selection and swearing of jurors, 
where defendant and both of his at- 
torneys observed whatever took place, 
it was “waived” by their silence at that 
time when they should have spoken.— 
eee v. Heine, 35 N.H.2d 328, 377 Il. 


Ohio App. Defendants jointly tried 
for murder could not complain that 
only 75 names were drawn from jury 
wheel where they did not challenge the 
array. Gen.Code, §§ 11419-48, 11419- 
50, 12368.—State v. Dingledine, 33 N.B. 
2d 660, appeal dismissed 20 N.H.2d 367, 
135 Ohio St. 251. 


§ 410 

La. The tendering of jurors by the 
state after examination constitutes a 
tentative acceptance of them, and the 
state is not required to announce its 
acceptance of them formally. Code Cr. 
Proc. art. 358.—State v. Henry, 3 So.2d 
104, 197 La. 999. 

Where jurors were examined by dis- 
trict attorney and without being for- 
mally accepted by the district attorney 
were tendered to counsel for defense 
for examination, and after they were 
examined by counsel for defense they 
were tendered back to district attorney, 
permitting district attorney then to 
challenge seven of the jurors peremp- 
torily was proper. Code Cr.Proc. art. 
358.—State v. Henry, 3 So.2d 104, 197 
La. 999. 

§ 417 


Md. Where five jurors were excused 
and absent from the original panel of 
25 petit jurors, and at time lists from 
which to strike were handed to counsel 


= ; 
for the purpose of trial of accused | ; 
talesmen had not been drawn to replace ~ 
absentees, and one of counsel for ac- 
cused admitted that he was cognizant 
of absence of at least three of regular 
panel of 25 jurors, and accused was 
accorded right to strike from list 20 : 
of panel, which right he exercised with- 7 
out objection, after verdict and sen- : 
tence, objection that accused was. enti- 
tled to have list of 20 names drawn 
from a full panel of 25 petit jurors 
was “waived’’. Code 1939, art. 51, §§ 
13-17.—Mitchell v. State, 16 A.2d 161. 

419 


Ala. An accused was not entitled to 
have venire quashed or his case con- 
tinued on ground that juror named on 
the venire and who was under 21 years 
of age was excused by judge before ac- 
cused’s case was called for trial, but 
was at most entitled to gjuror’s pres- 
ence so that his qualification could be 
passed on at appropriate stage of trial, 
and objection to proceeding with the 
trial without the presence of juror was 
proper method of raising question.— 
Walden v. State, 198 So. 264, affirming 
198 So. 261. 

Fla. In prosecution of city commis- 
sioner for bribery, where it appeared 
that eommunity was made up of what 
was known as a “ring faction” and an 
“anti-ring faction” and that defendant 
was a member of the anti-ring faction, 
that many, of the names drawn for the 
jury were drawn from the ring faction 
did not require quashing of the panel 
on the ground of discrimination, where 
it was not shown that the jury selected 
belonged to either faction or was dis- 
qualified for any reason, and it was 
further shown that neither faction had 
been continually in power, that the 
balance of power constantly vacillated 
from one faction to the other, and that 
there was no recognized line of. dis- 
tinction that separated one faction 
from the other.—Richards v. State, 197 
So. 772. . 

Ga. Where, on prosecution for rape 
after plea of not guilty had been en- 
tered on an indictment, and after voir 
dire questions had been propounded 
to panel, but before jurors had been 
sworn in chief, Solicitor General stated 
to trial court that clerk had handed 
to him wrong indictment and that he 
wished to withdraw indictment on 6 
which plea had been entered and sub- 
stitute a different indictment naming a 
different female as alleged victim, re- 
fusal to disqualify entire panel because 
of Solicitor General’s statement was not 
error, and proper method of objecting 
would have been by challenge to poll, 
if jurors qualified upon their voir 
dire. Code 1933, § 59-709.—¥Fields v. 
State, 10 S.H.2d 33, 190 Ga. 642. 

Ga.App. Where court asked jurors 
whether they had heard allegedly im- 
proper remarks of solicitor and con- 
strued jurors’ silence as meaning that 
none had heard such remarks, overrul- 
ing of challenge to the array and mo- 
tion for mistrial was discretionary.— 
Bryant vy. State, 16 S.H.2d 241. 

N.J.Sup. On question of challenge to 
array, remarks by the prosecutor in 
the presence of the general panel were 
not prejudicial to a defendant under in- 
dictment, where there was no showing 
that the remarks were made in the 
presence of any of the jurors who sat 
in defendant’s prosecution.—State y, 
Layton, 14 A.2d 771, 125 N.J.L. 120. 

§ 420 

N.Y.App.Div. In arson prosecution, 
defendant’s challenge to jury panel 
which was submitted at opening of 
trial was properly overruled under stat- 
ute providing that a challenge to panel 
must be taken before a juror is sworn. 
Code Cr.Proc. § 363.—People v. Martin, 
29 N.Y.S.2da 77, A sts 419, 

L 


Fla. Where county commissiohers 
prepared jury list of 250 names in com- 
pliance with general and special stat- 
utes, which list contained one name 
twice, and accused’s challenge to the 
array and motion to quash the venire 
did not allege fraud or that there were 
not two persons in the county having 
the same name which was repeated in 
the list, the challenge and motion to 


ken, Comp 
, 4444, 4446,— 
y v. State, 197 So. 501, 143 
certiorari denied Dougherty 
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hearing denied 61 S.Ct, 131. 
‘ § 422 
Ii.App. Where a challenge to the 


array of jurors is made, the challenger 


must support his challenge by affida- 
vits or proof of the illegality of the 
panel_—People vy. Stamey, 29 N.E.2d 
110, 306 Ill.App. 477. i 

Iil.App. Where a challenge to the 
array of jurors is made, the challenger 
must support his challenge by aflida- 
vits or proof of the illegality of the 
panel.—People v. Konkowski, 32 N.B. 
2d 352, 308 Ill.App. 470. 

Trial court was justified in denying 
challenge to array of jurors, where it 
appeared from record that defendant 
failed to sustain his motion by prop- 


er evidence, and that motion was made 


by defendant’s attorney, when chal- 
lenge should have been sworn to by 
defendant.—People v. Konkowski, 32 
N.E.2d 352, 308 Ill:App. 470. 
§ 424 
Ga. The sufficiency of challenge to 
the array of jurors should be deter- 
mined by court, not jury, and -hence 
where issues made by such challenge 
were submitted to jurors then in at- 
tendance, permitting each side only six 
strikes and directing verdict against 
the challenge was- not harmful error. 
Code 1933, § 59-803.—Harris v. State, 
12 S.H.2d 64, 191 Ga. 243,” 
§ 425 


Ga.App. In misdemeanor case, de- 
fendant has right to challenge jurors 
to the polls.—Hall v. State, 13 S.H.2d 
868, 64 Ga.App. 644. 

§ 427 
_ N.Y.Sup. Under statute enumerating 
the grounds constituting a challenge to 


favor of jurors, if a juror comes within 


any one of enumerated classifications, 
irrespective of whether defendant is in- 
sured, a good ground of challenge is 
presented. Civil Practice Act, § 452.— 
Lindboe v. Syracuse Transit Co., 23 N. 
Y.S.2d 667; 175 Mise. 396. Ane 

chal- 


Ohio App. At common. law, 


lenges to jurors were divided into two 


classes, namely “propter defectum”, 
which was lack of some special legal 
requirement, and ‘‘propter affectum”, 
which was bias.—Kerr v. B. F. Good- 
rich Co., 31 N.E.2d 709. 

§ 432 ; 

Ala. The extent of examination of 
prospective jurors upon their voir dire 
rests in sound discretion of trial court. 
—Leath y. Smith, 200 So. 628, 240 Ala. 
639. 

“Mich. Where defendant’s counsel in 


- automobile accident cases conceded in 


jurors’ absence that defendant was to 
some extent insured, and counsel for 
plaintiffs requested court on voir dire 
examination to inquire whether jurors 
were engaged in insurance business, 
whether any of them were stockhold- 
ers of an insurance company, and 
whether any of them were or had 
been agents of an insurance company, 
trial court’s examination of jurors ask- 
ing them whether any of them were 
stockholders in a corporation or agents 
or employees of a corporation and 
questioning each juror concerning his 
oceupation was sufficient.—Grud _ v. 
Warren, 298 N.W. 276, 297 Mich. 546. 

Pa.Super. The extent to which pros- 
pective jurors may be examined by ac- 
cused’s counsel on their voir dire is 
largely within discretion of the pre- 
siding judge.—Commonwealth v. 
Greenberg, 17 A.2d 698, 143 Pa.Super. 
203, 


§ 434 ‘ 

Iowa. Courts generally allow wide 
latitude in examination of jurors so 
that both challeages for cause and per- 
emptory challenges may be intelligent- 
ly exercised. Code 1939, §§ 11466 et 
sey., 11468, 11472.—Schwickerath vy. 
Maas, 297 N.W. 248. 

Questions which litigants may ask 
prospective jurors are not confined to 
those bearing on grounds of chailenge 
for cause, but litigants must also be 
granted opportunity to ascertain on voir 


vy. State of Florida, 61 S.Ct. 44, re-. 
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dire whether any ju 


peremptory challenges. 


ey were) 4 y 
are subject to 
Code 1939, §§ 


"11466 et seq., 11468, 11472,_-Schwicker- 


ath v. Maas, 297 N.W. 24 

, wa. The voir dire examination of 
jurors cannot be limited by trial judge 
so as to destroy or impair the consti- 
tutional and statutory rights of chal- 
lenge for cause and peremptory chal- 
lenge.—State vy. Henry, 198 So. 910, 196 
La, 217. : 

Parties have a right to question ju- 
rors on their examination, not only for 
purpose of showing grounds for a ehal- 
Jenge for cause, but also, within rea- 
sonable limits, to elicit such facts as 
will enable them intelligently to exer- 
cise their right of peremptory chal- 
lenge, and it is error for trial court to 
exclude questions which are_pertinent 
for either purpose.—State vy. Henry, 198 
So. 910, 196 La. 217. 

Ohio App. Courts may properly per- 
mit inquiry of a juror by attorney be- 
yond grounds enumerated for chal- 
lenge for cause in order to allow coun- 
sel to determine in his own mind as to 
whether or not to challenge peremp- 
torily.—Hikenberry v. McFall, 36 N.H. 
2d 27 


Okl.Cr.App. The purpose of the ex- 
amination of a juror in a criminal 
ease on his voir dire examination is to 
ascertain whether there are grounds 
for a challenge for either actual or im- 
plied bias, and, further, to enable the 
defendant to exercise intelligently his 
peremptory challenges. 22 OkI.St.Ann. 
§§ 659, 662; Okl.St.Ann.Const. art. 2, 
§ 20.—Murphy vy. State, 112 P.2d 438. 


7 

Cal.App. Counsel could interrogate 
prospective jurors on their state of 
mind concerning all issues _to be sub- 
mitted to them.—People v. Knight, 113 
P.2d 226. ¥ 
Ill.App. Where, during voir dire ex- 
amination of jurymen, plaintiff’s at- 
torney on several occasions touched 
upon the subject of casualty insurance, 
closing argument of plaintiff’s attorney 
that if jury should find a _ verdict 
against the child who drove automo- 
bile, “the question of how we get that 
money or where the money comes from 
is not within your. province’ was im- 
proper as a deliberate effort to inform 
the jury that the defendant, a boy, was 
protected by  insurance.—Smetana v. 
recon 24 N.W.2d 220, 302 Ill.App. 
42. 


Ill.App. Plaintiff’s right to impartial, 
disinterested jury is equal to that of 
defendant to have examination of jury 
free from prejudice to his interest.— 
Edwards vy. Hill-Thomas Lime & Ce- 
ment Co., 32 N.E.2d 945, 309 Ill.App. 
168. 


Iowa. Courts generally allow wide’ 


latitude in examination of jurors so 
that both challenges for cause and per- 
enjptory challenges may be intelligent- 
ly exercised. Code 19389, §§ 11466 et 
seq., 11468, 11472.—Schwickerath v. 
Maas, 297 N.W. 248. 

When even apparent interest of pro- 
spective juror in subject matter of ac- 
tion or parties thereto, whether of rec- 
ord or not, is disclosed, litigant has 
right to explore in good faith, by every 
reasonable inquiry, into nature and ex- 
tent of such interest, to end that jury 
selected shall be fair, impartial, disin- 
terested, and unbiased, as contemplated 
by Constitution. Code 1939, §§ 11466 
et seq., 11468, 11472; Const. art. 1, § 
Pandy nuloua eae v. Maas, 297 N.W. 
248. 

Litigants should not be required to 
rely on ex parte statement of some one, 
even if officer of insurance company 
which wrote policy involved in case, as 
to what interest prospective jurors 
have in such company.—Schwickerath vy, 


“Maas, 297 N.W. 248. 


In action for injuries to automobile 
driver in collision with defendant’s 
truck, trial court abused his discretion 
in sustaining defendant’s application to 
admonish plaintiff’s attorneys not to 
interrogate any of jurors on prelimin- 
ary examination as to whether they 
were officers, agents or stockholders of, 
or interested. in, insurance company 
which issued public liability policy to 


; ras ae Paine g ctl pei 
‘ E 1 OP eb a5 a a 
; i ; Fa 
defendant.—Schwickerath v. Maas, 297 
N.W. 248. ay, ery ce 

Kan. In automobile collision case in 
which amount of damages constituted Bs 
the only issue, plaintiff’s persistent at- = 
tempt to lead jury to infer that de- — 
fendants carried liability insurance was — 
improper, where excessive verdict ap- | 
peared traceable in part to plaintiff's — 


tactics— Witt v. Roper, 96 P.2d 643, 
150 Kan: 722. Jae 
Kan. In personal injury action as 


where insurance company is not a par- 
ty and no issue pertaining to company 
is raised by pleadings, the propound- 
ing of a question to jury whether any — 
of them knows of officers or agents of | 
insurance company is in itself an in- — 
dication of lack of good faith as re- | 
spects right to new trial because of 
such question.—Jones y. Pohl, 98 P.2d 
175, 151 Kan, 92. ws 
La. The voir dire examination of 
jurors cannot be limited by trial judge 
so as to destroy or impair the consti- 
tutional and statutory rights of chal- 
lenge for cause and peremptory chal- 
lenge:-—State’ v. Henry, 198 So. }910;0 
196 La, 217. oon 
In murder prosecution, trial judge’s © 
refusal to permit defense counsel to ask 
prospective jurors on their yoir dire 


examination questions relative to pos- — 
sibility of rendition of a qualified ver- 
dict in event of conviction, after district 
attorney had been permitted to ask — 
two of prospective jurors if they had 
any conscientious scruples against in- fs 
fliction of capital punishment, was an 
abuse of discretion. Code Cr.Proc. art. | 
352; Const.1921, art. 1, § 10.—State vy. 
Henry, 198 So. 910) 196 Las 207i en 

La. The law does not contemplate 
that counsel on either side should ques- 
tion prospective jurors in capital cases _ 
as to kind of verdict they would render 
under any given state of facts or cir- 
cumstances, and the trial court should 
not permit such questioning. Code Cr. 
Proc. art. 409—State v. Henry, 3 So. 
2d 104, 197 La. 999. Ne pe + 


It is not competent to examine jurors. 
concerning how they would act or de- 
cide in certain contingencies, or in ease — 
the court should give certain instruc- 
tions, or in case certain evidence or cer- — 
tain state of evidence should be devel-. 
oped on trial or concerning jurors’ at- 
titude toward a particular witness who 
is expected to testify in the case—State 
v. Henry, 3 So.2d 104, 197 La. 999. os 


La. An accused was not entitled to 
question prospective jurors, on voir 
dire, as to whether they would convict es” 
on testimony of admitted perjurer, 
Const.1921, art. 1, § 10.—State v. Scott, 
3 So.2d 545, 198 La. 162. ; i 


N.Y.Sup. When a defendant injects 
the immaterial question that defendant 
is not insured, it is sound judicial dis- 
cretion to declare a mistrial early in 
the action at time when jury is being 
impanelled rather than to await a pos-. 
sible reversal of a verdict on that 
ground by the appellate court. Civil 
Practice Act, § 452.—Lindboe y. Syra- 
cuse Transit Co., 23 N.Y.S.2d 667, 175 
Mise. 396. : i 


In ordinary action in negligence 
wherein plaintiff's counsel asked a 
question based on statute as to whether 
prospective juror was a_ shareholder, 
stockholder, director, officer or em- 
ployee or in any manner interested in 
any insurance company issuing poli- 
cies for protection against liability for 
damage for injury to persons or prop- 
erty, whereupon defendants’ counsel. 
stated that in view of such question 
he would state to jury that defendants 
were not insured, court in its discretion 
would grant a mistrial since fact that 
defendants were not insured was imma- 
terial. Civil Practice Act, § 452.—QLind- 
boe v. Syracuse Transit Co,, 23 N.Y.S. 
2d 667, 175 Misc, 396. 


Ohio App. As a basis for challenge , 
for cause under the statute, when the 
juror is a party to another action pend- 
ing in which the attorney questioning 
him is attorney either for or against 
him, the inquiry of the attorney and 
the answer of the juror must be limited 
to an ‘action’ as defined by the stat- 
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berry v. Mcl*all, 36: N.H.2d 27. 

Okl. In personal injury action, the 
plaintiff's counsel may on voir dire ex- 
amination of prospective jurors inter- 
rogate jurors with respect to their in- 

terest in or connection with indemnity 
; insurance companies so. as to ascertain 

4 the qualifications of the jurors so that 
, - counsel’ may thereafter exercise his 
right of challenge in a proper manner, 
» .. go long as counsel acts in good faith 
and does not leaye the impression that 
- defendant actually is insured.—Berry 
Vv. -Park, 110. P.2d--902. 

In aetion for injuries sustained in 
an automobile collision, wherein it de- 
y veloped on voir dire examination of 
-- prospective juror that he was in insur- 

‘ance business, trial court’s refusal to 

declare. mistrial because of questions 

-: asked by plaintiff's attorney concern- 
ing whether juror wrote automobile 

accident insurance, whether he had re- 
cently written any such insurance, or 
ever had, and whether he had stock 

in any automobile accident insurance 
company was not error.—Berry v. Park, 
: - - 410 P.2a 902. 


SOT eae 


Pa. In murder prosecution, trial 
ei court properly refused to permit de- 
-._ fendant’s ‘counsel to examine prospec- 
ts tive jurors as to whether they consid- 


ered the death penalty or life imprison- 
‘ment “the worst’, since it must be 
assumed that every prospective jury 
regards the death penalty as the more 
extreme penalty.—Commonwealth Vv. 
Petrillo, 19 A.2d 288, 341 Pa. 209. 


: § 438 
sy ‘Ala. Refusal to permit defendants to 
question jurors on their voir dire con- 
-eerning their membership in an indus- 
trial organization commonly known as 
 C.1. O. was not an abuse of discretion. 
Mi ae v. Smith, 200 So. 623, 240 Ala. 
See 639, 
~~ Ariz. In action for total permanent 
disability benefits under life insurance 
- policy, remark of defendant’s counsel 
that “an insurance company in a case 
of this kind always starts with two 
' gtrikes against it’’ as preliminary to 
: his voir dire examination of jury, each 
- member of which was asked whether he 
- -would allow fact that defendant was 
insurance company to prejudice him in 
verdict. was not improper.—Posner vy. 
~ New York Life Ins. Co., 106 P.2d 488. 
- Ga.App. In a civil cause, it is a 
-. good cause of challenge that a juror 
- has' expressed an opinion as to which 
party ought to prevail, or that he has 
a wish or desire as to which should 
succeed, and a party may avail himself 
of such cause of challenge by motion to 
put jurors on their voir dire. Code 

1933, § 59-705.—Padgett v. Padgett, 10 
§$.H.2d 127. 

Iowa. In personal injury suit, wheth- 
er defendant carries liability insurance 
may be and often is relevant and mate- 
rial on question of prospective juror’s 
bias, prejudice or interest, though whol- 

.-) ‘ly irrelevant on issues of case.— 
* Schwickerath y. Maas, 297 N.W. 248. 
. UkLCr.App. The purpose of the ex- 
' amination of a juror in a criminal case 
'on his voir dire examination is to 
ascertain whether there are grounds 
for a challenge for either actual or 
implied bias, and, further, to enable 
_ the defendant to exercise intelligently 
his peremptory challenges. 22 Okl.St. 
“Ann. §§ 659, 662; Okl.St.Ann.Const. 
art. 2, § 20.—Murphy v. State, 112 P. 
2d 438. 
: 439 


§ 

Ark. In action against bus company 
for injuries suffered in collision with 
bus, plaintiff's attorney, had right to 
ask jurors whether any of them were 
stockholders or employees of liability 
insurance company, in order to guide 
him in exercise of peremptory chal- 
lenges, especially in view of statute 
requiring bus companies to ¢arry lia- 
bility insurance. Pope’s Dig. §§ 2025, 
8312, 8348.—Missouri Pac. Transp. Co. 
vy. Talley, 136 S.W.2d 688. 

Iil.App. In personal injury suit 
against one covered by insurance, rul- 
jing on plaintiff's motion for leave to 
examine veniremen as to their connec- 
tions with insurance company rests 


ute. Code §§ 11419-51, 11237.—Biken- 


Mae i 


largely in trial court’s discretion.— 
O’Neal v. Caffarello, 25 N.E.2d 534, 303 
Ill.App. 574. ; ; 

In action for injuries sustained by 
plaintiff. while riding in automobile 
driven by defendant, denial of defend- 
ant’s motion to discharge jury because 
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. tion had received $600 in voluntary set- 
tlement with a stranger for personal a 
“injuries received by. juror did not com- ' 


of questions, asked prospective jurors_ 


on voir dire examination by plaintiff’s 
counsel with court’s leave, as to wheth- 
er they or any members of their fami- 
lies or friends had interest in concern 
which issued defendant’s liability in- 
surance, held not error.—O’Neal vy. Caf- 
farello, 25 N.H.2d 534, 303 Tl.App. 574. 

Utah. Where it appears, in an action 
for death arising out of an automobile 
Collision, that an insurance company is 
the real party in interest, it» is proper 
in determining juror’s qualifications to 
ask juror directly whether he is in- 
terested as a stockholder, or officer, or 
employee, or debtor or creditor of in- 
surer so interested, and reasonable lat- 
itude should be given parties in as- 
certaining what affiliations jurors have 
with an interested party.—Saltas v. 
Affleck, 105 P.2d 176. 


§ 440 

Ga.App. In a civil cause, it is a good 
cause of challenge that a juror has ex- 
pressed an opinion as to which party 
ought to prevail, or that he has a wish 
or desire as to which should. succeed, 
and a party may avail himself of such 
cause of challenge by motion to put 
jurors on their voir dire. Code 1933, 
ee rept GE v. Padgett, 10 S.H. 


Ga.App. In prosecution for operat- 
ing a lottery, court did not err in re- 
fusing to allow defendant to ask jurors, 
as challenge to their qualifications, 
whether they had contributed to lottery 
investigation in county .and testified 
before grand jury as to operation of 
lottery, as such contributions or ap- 
pearances as witnesses do not, ipso 
facto, inherently affect jurors’ qualifi- 
cations.—Hall y. State, 13 S.H.2da 868. 
64 Ga.App. 644. 

§ 441 

La. In murder prosecution, permit- 
ting district attorney to ask jurors, 
whether they would render verdict im- 
posing death penalty if they were satis- 
fied beyond reasonable doubt that ac- 
cused was guilty and if in their opin- 
ion there were no mitigating circum- 
stances, was improper and required re- 
versal where accused’s peremptory chal- 
lenges were exhausted before jury was 
completed and she was compelled to 
accept jurors who stated that under 
the circumstances recited they would 
render verdict carrying death penalty. 
Code Cr.Proc. art. 409.—State v. Henry, 
3 So.2d 104, 197 La. 999. 


§ 443 

Ga.App. In lottery prosecution, where 
defendant made no effort to comply 
with court’s suggestion that several 
questions, which defendant proposed 
to ask jurors for purpose of determin- 
ing their qualifications, be put separate- 
ly, and did not request that jurors 
be put on voir dire, court did not 
err in refusing to allow defendant to 
ask all such questions together.—Hall 
v. State, 13 S.H.2d 868, 64 Ga.App. 644. 


Mich. A litigant is entitled to truth- 
ful answers from a prospective juror in 
his voir dire examination, but mere 
indebtedness to a party does not dis- 
qualify one to act as a juror, and re- 
fusal to declare mistrial because juror 
answered falsely on voir dire examina- 
tion regarding his indebtedness to one 
of parties was not an abuse of discre- 
tion.—Wood v. Henley, 296 N.W. 657, 
296 Mich. 491. 

Miss. Jury was not improperly im- 
paneled because trial judge required 
inquiries as to challenges for cause to 
be directed to 18 men rather than to 
only 12, Code 1930, §§ 1277, 2064.— 
Smith vy. State, 198 So. 562. 

Mo.App. Juries must be impartial, 
and to that end attorneys should have 
full and fair answers to questions pro- 
pounded to prospective jurors on voir 
dire in order that attorneys, as well as 
trial court, may pass upon qualifica- 
tions and impartiality of prospective 


jurors.—Lineker  v. Missouri: 
Texas R. Co., 142 S.W.2d 356. ta Bape 
"The mere fact that six years prior to _ 
trial a juror in personal injury ac- © | 


-Kansas-_ 


pel conclusion that juror was objection- 
able or that juror would have _ been 
‘stricken by defendant if juror had dis- 
closed such information on voir dire.— r 
Lineker yv. Missouri-Kansas-Texas . R. 
Co., 142 S.W.2d 356. ‘ 
§ 445 

Ga.App. Where a party moves to put 
jurors on their voir dire, trial court 
may propound questions indicated in 
St atate to each juror, or he may pro- 
pound them to entire panel, adopting 
such plan as will assure a response 
to each question from each individual 
juror. Code 1933, § 59-705.—Padgett v. 
Padgett, 10 S.H.2d 127. "i 

When a party, by timely motion, asks 
trial court to put jurors on their voir 
dire, trial court must do so by pro- 
pounding to them questions whether 
any one of them has expressed an 
opinion as to which party ought to 
prevail, and whether any juror has a 
wish or desire as to which party shall 
succeed, or equivalent questions, and 
trial court may propound questions to 
each individual juror or to entire panel. ‘ey 
Code 1933, § 59-705.—Padgett v. Pad- 
gett, 10 S.H.2d 127. s 

§ 446 

Ga.App. When a party, by timely 
motion, asks. trial court to aa jurors 
on their voir dire, trial court must do 
so by propounding to them questions 
whether any one of them has ex- 
pressed an opinon as to which party 
ought to prevail, and whether any 
juror has a wish or desire as to which 
party shall succeed, or equivalent ques- 
tions, and trial court may propound 
questions to each individual juror or 
to entire panel. Code 1933, § 59-705. 
—Padgett v. Padgett, 10 S.H.2d 127. 

Where defendant moved that jurors 
be put on their voir dire, motion was 
overruled, but shortly thereafter trial 
judge stated to jury, “I will ask the 
jurors all if they have any interest in 
this case, or if they are partial to either 
side in the case, to please stand up. ’ 
If any of you jurors are, please stand 
up,” questions propounded by trial 
judge did not constitute a putting of 
jurors on their voir dire, since jurors 
were not asked whether any one of 
them had expressed an opinion as to 
which party. ought to prevail. Code 
1933, § 59-705.—Padgett v. Padgett, 10. 
$.H.2d 127. i 

La. Although trial judge is granted 
latitude as to what questions may or 
may not be answered on voir dire ex- 
amination of jurors, such discretion is 
subject to essential demands of fairness. 
care vy. Henry, 198 So. 910, 196 La. 


La. Although extent to which coun- 

sel in examining jurors on yoir dire 
may go in asking hypothetical ques-— 
tions lies generally in discretion of trial 
court, hypothetical questions are not 
competent when their evident purpose 
is to have jurors indicate in advance 
what their decision will be under cer- 
tain state of evidence, or upon certain 
state of facts—State v. Henry, 3 So.2d 
104, 197 La. 999. 
_ Mo. In_ robbery- prosecution, ac- 
cused’s questions on voir dire examina- 
tion of jury panel, with respect to 
jury’s being able to distinguish be- 
tween assault and robbery, were im- 
proper as implanting in jury’s mindg 
the idea that they should independ- 
ently draw legal distinctions, whereas 
jury was required to be guided by 
court’s instructions on such matters. 
‘State vy. Ford, 143 S.W.2d 289. 

N.¥. Where defendant, charged with 
first-degree murder, claimed mental in- 
capability of deliberation or premedita- 
tion and district attorney in examining 
prospective juror asked, in hearing of 
Inmany prospective jurors, whether juror 
understood that jury’s verdict, if guilty 
of first-degree murder, was not final 
but that law compelled an appeal to the 
Court of Appeals and that, if court 


much, but could understand~ it, 
~ took a newspaper printed in English 


-Jenge 


of proving disqualification of jurors on 
ground that they had been in the 
court room during former trial of de- 
fendant.—Hays y. State, 108 P.2d 187. 


§ 449 

Tex.Cr.App. In burglary  prosecu- 
tion, conflicting evidence sustained trial 
court’s decision that a juror was a 
proper juror and resided in county of 
pee cubion Garey State, 143 S.W.2d 
378. A 

Tex.Cr.App. Evidence that juror was 
a Czech and could not write Hnglish 
and 


and read it “some time’, did not sup- 
port contention that juror was dis- 
qualified,as unable to read and write. 
—Dunean y. State, 146 S.W.2d 749. 


‘ § 459 ee 
€.C.A.Neb. The constitution does 
not require Congress to grant accused 
eremptory challenges of jurymen, nor 
init courts to any particular method 


of securing to accused right to exer- 
cise 


peremptory challenges granted 
him by Congress. Jud.Code, § 287, 28 
U.S.C.A. § 424-—Philbrook vy. U. S., 
117 F.2d 632. 

Defendants’ statutory right to: chal- 
ten jurymen peremptorily is 
right of rejection, not of selection. 
Jud.Code, § 287, 28 US.C.A. § 424.— 
Philbrook v. U. S., 117 F.2d 632. 

Okl.Cr.App. The statute providing 
that no person shall be disqualified as 
a juror by reason of having formed or 
expressed an opinion on the case, 
founded on rumor, statements in publie 
journals, or common notoriety, provid- 
ed it appears to the court, on the dec- 
laration, under oath or otherwise, that 
he can and will, notwithstanding such 
opinion, act impartially and fairly on 
matters to be submitted to him, does 
not violate the constitutional guarantee 


of right to a “fair and impartial 
trial”. 22 Okl.St.Ann. § 662; OkI.St. 
Ann.Const. art. 2,° § 20—Murphy v. 


State, 112 P.2d 438. 

Tex.Civ.App. Where jury was im- 
paneled on October 18 to try assault 
case which was recessed to October 20 
with plaintiff's consent, that certain 
members of jury on regular panel were 
impaneled in assault case tried. on 
October 19 between other parties and 
involving other witnesses was not 
ground for peremptory challenge, since 


trial judge could use jurors on panel 


for the week.—Bauer v. Bauer, 145 S. 


“W.2d 599. 


‘ e § 462 
Ohio App. Under statute fixing 
number of challenges in impaneling of 
a jury, the state has but six peremp- 
tory challenges in any capital case, 
whether the trial is joint or otherwise, 
and the granting of more than six 


peremptory challenges is error. Gen. 
Code, §§ 18443-4, 13443-6.—State v. 
Bohannon, 28 N.W.2d 1010, 64 Ohio 


App. 431, appeal dismissed 28 N.H.2d 
201, 187 Ohio St. 152. 


§ 467 

Ga. The statutes which, under state 
constitutional provision authorizing 
General Assembly to prescribe a jury of 
any number not less, than five except in 
superior and city courts; allow a mis- 
demeanor defendant in criminal court 
a jury of five from a panel of 12 and 4 
peremptory challenges, whereas a mis- 
demeanor defendant in superior court 
in same county is allowed, under stat- 
ute, a panel of 24 jurors and 7 per- 
emptory challenges, and which provide 
for the transfer of misdemeanor cases 
from superior to criminal court, do not 
deny “equal protection of laws” or ‘‘due 
process _of law.’ Laws 18971, p. 57; 
Laws 1873, p. 119; Laws 1875, p. 40; 
Laws 1876, p. 96; Laws 1890-91, pp. 


935, 938; Laws 1935, p. 498; Code 1933, 


§ 59-707; Const.Ga, art. 6, § 18, par. 


1end. 14.—McIntyre 
15, 190 Ga. 872. 
Siaeets wih woken 


Conn. 


may challenge peremptorily four jurors, 
in action for injuries sustained, where- 
in there were several defendants, each 
defendant was entitled to four per- 
emptory challenges, and the single 
plaintiff was entitled to four peremp- 
tory challenges. Gen.St.1930, § 5577.— 
Mourison y. Hansen, 20 A.2d 84, 128 
Conn. 

Idaho. Under statute providing that, 
where there are several parties on. ei- 
ther side, they must join in a chal- 
lenge before it can be made and that 
each party is entitled to four peremp- 
tory challenges, where action was 
against several defendants, the defend- 
ants were required to join in the four 
peremptory challenges. Code 1932, § 
7-202.—Lebak v. Nelson, 107 P.2d 1054. 

474 


App.D.C. In prosecution on indict- 
ment properly joining two counts, each 
charging second degree murder for the 
killing of two persons with an automo- 
bile, procedure in relation to selection 
of jurors was foreclosed. by terms of 
statute authorizing only ten peremp- 
tory challenges in such a prosecution, 
and defendant was not entitled to ten 
peremptory challenges for each count. 
D.C.Code 1929, T. 6, § 366.—Nestlerode 
v. U: S., 122, E.2d 56. ; 

Ga.App. Where indictment contains 
several counts charging separate of- 
fenses joinable in the same indictment, 
accused is not entitled to additional 
peremptory challenges. Code 1933, . § 
59 805.—Meriwether v. State, 11 S.BE. 
2d 816, 63 Ga.App. 667, transferred 8 
S.B.2d 72, 189 Ga. 746. 

Where indictment contained four 
felony counts, accused was not entitled 
to additional peremptory challenges. 
Code 1933, § 59-805.—Meriwether v. 
State, 11 S.H.2d 816, 63 Ga.App. 667, 


transferred 8 S.H.2d 72, 189 Ga. 746 


§ 478 

C.C.A.Neb. In criminal case, accused 
and the government can be required to 
make their peremptory challenges of 
jurymen when any qualified juryman 
is presented for challenge or accept- 
ance. Jud.Code § 287, 28 U.S.C.A.: § 
424.—Philbrook v. U. S., 117 F.2d 632. 


§ 482 
C.C.A.Neb. The order in which per- 
emptory challenges of jurymen must 
be exercised in criminal ease is with- 
in discretion of trial court, which can 
require the government to exercise its 
peremptory challenges first, but is not 
required to do so. Jud.Code, § 287, 28 
US.CiA. § 424.—Philbrook v. U. S. 

117 F.2d 632. 
435 


§ 

C.C.A.Neb. A court rule requiring 
that juryman not challenged be ac- 
cepted and sworn is valid.—Philbrook 
v. U. S., 117 F.2d 632. _ 

The only limitations on United 
States court in impaneling jury are 
that system used must not be one 
which prevents or embarrasses ac- 
cused’s full, unrestricted exercise of 
his right of peremptory challenge and 
must not be inconsistent with any set- 
tled principle of criminal law or in- 
terfere with selection of impartial ju- 
ries. Jud.Code, § 287, 28 US.C.A. § 
424;- US.C.A,Const. Amend. 6,—Phil- 
brook y. U. S., 117 F.2d 632. 

In prosecution for violating and con- 
spiring to violate mail fraud statute, 
federal district court was free to im- 
panel jury by any method not impair- 
ing defendants’ free exercise of. their 
right of challenge.—Jud.Code § 287, 28 


U.S.C.A. § 424; Cr.Code §§ 37, 215, 18 
U.S.C.A, §§ 88, 338.—Philbrook v. U. 
S.,.117 F.2d 632. : 

Ark. In excusing, impaneling and 


selecting jurors for the trial of causes, 
trial judge has a_wide discretion.— 
Hallum v. Blackford, 151 S.W.2d 82. 
Ky. The statute prohibiting _ thir- 
teenth juror from taking part in jury’s 
deliberations except when one of twelve 
jurors has been excused, prevents thir- 
teenth juror from going to jury room 
with jury when jury begins its deliber- 


: in. Under statute providing that. 
on trial of any civil action, each party | 


ations. Cr.Code Prac. § 191.—W 
v. Commonwealth, 152 S.W.2d 997, 287 
Ky, 312. f patie KAN a7 
Miss. The words “having been or-— 
ganized’, in record stating “the grand 
and petit juries having been organized”, — 
meant that jury was legally organized 
and that statutory oath was adminis- 
tered and that the other things re-- | 
quired by law were done.—MecMillan y. 
State, 2 So.2d 823 ae 


§ 486 Mie , 
Ala.App. That a certain juror acted 
as foreman when the verdict was re- 
turned, and that accused was not ac-— 
quainted with him was not ground for 
reversal of conviction, since juror’s — 
status was similar to that of any other — 
juror, and accused had the privilege, © 
had he invoked it, of identifying him. 
—Anderson vy. State, 2 So.2d 461, cer- © 
tiorari denied 2 So.2d 463. "| Pa 
§ 489 _ P rs 
Ky. In murder prosecution, refusal 
of court to discharge jury, after com-_ 
monwealth had closed and several wit- 
nesses for defendant had testified, be- 
cause of fact that one of jurors had 
married the aunt of deceased was not 
error: where juror testified that he 
married the’ aunt 28 years ago, that — 
they lived together for 18 months and 
were divorced and that the marriage 
would not cause him to have a “bit of — 
feeling” in the case and there was no 


49, 284 Ky. 445. Sena E 
Ky. Under statute providing that 
thirteenth juror may be selected and 
qualified and treated as one of the jury, 
but shall not take part in deliberations 
or verdict of jury except when one of 
the twelve jurors has been excused by 
trial court, thirteenth juror could not — 
be substituted after jury began its de- _ 
liberations. Cr.Code Prac. §§ 191, 244.— 
Woods v. Commonwealth, 152 S.W.2d_ 
997-287 n Key. S42: hoy eee 
Where case has been finally submit- — 
ted to jury, function of thirteenth juror. 
ceases and he should be discharged, 
Cr.Code Prac. §§ 191, 244.—Woods v. 
Commonwealth, 152 S.W.2d 997, 287 
Ky. 312. TA ae 
Mich. Where plaintiffs had every op- — 
portunity to know that prospective ju- 
ror was indebted to them but did not — 
discover or disclose the fact until two © 
days after jury had been impaneled 
and the trial begun, motion by plain- — 
tiffs two days after trial had begun 
for mistrial because juror on voir Ace } 
examination had answered falsely re- 
garding his indebtedness to plaintiff; 
was properly denied.—Wood v. Henley, 
296 N.W. 657, 296 Mich. 491. : 
N.J. Continuance of murder prosecu 
tions with consent of defendants, their 
counsel, and prosecuting attorney, with 
11 jurors after a juror became too ill © 
to continue, was error, but merely trial 
error, which did not oust court’s juris- — 
diction, and hence writ of habeas. cor-— 
pus to obtain accuseds’ release did not 
lie more than four years after convic- 
tion. N.J.S.A. 2:82-13(b).—EHx parte | 
Tremper, 19 A.2d 342, 129 N.J.Hq. 274, 
affirming 8 A.2d 279, 126 N.J.Hq. 276. 
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§ 3 ae ‘ 
N.Y. A justice of the peace. Of Asin 
town is a “constitutional judge’ elect- 
ed by the people for a fixed term and ~~ 
protected from removal except by a Fle 
judicial tribunal, on notice and for fi 
cause, with civil jurisdiction in most i 
actions where sum claimed does not ex- es: 
ceed $200 and criminal jurisdiction to — 2 
apprehend and commit for all crimes oe 
and try and convict in cases of mis- ke 
demeanor. Justice Court Act, § 1 et ' 
seq.; Const.1894, art. 6, § 17; General on 
Construction Law, § 26.—Town of Put- : 
nam Valley v. Slutzky, 28 N.H.2d 860, vi 
283 N.Y. 334, reversing 19 N.Y.S.2d 19, 
259 App.Div. 824, appeal granted 19 N. 
Y.S.2d 1021, 259 App.Div. 834, reargu- 
ment denied 29 N.H.2d 665. 
A justice of the peace of a town is 
a “constitutional officer’, and so long 
as the town exists his office may not be 


Ya. eer TN ae a, ges 


§ 3 

abolished or the term for which he 
was elected abridged nor his duties 
transferred to any other inferior court 
as a substitute, nor may his compen- 
sation where already fixed be increased 
or diminished during the term for 
which he has been elected to office. 
Justice Court Act, § 1 et seq.; Const. 
1894, art. 6, § 17; General Construc- 
tion Law, § 26.—Town of Putnam Val- 
ley v. Slutzky, 28 N.H.2d 860, 283 N.Y. 
334, reversing 19 N.Y.S.2d 19, 259 App. 
Div. 824, appeal granted, 19 N.Y.S.2d 
——- 1021, 259 App.Div. 834, reargument de- 

nied 29 N.W.2d 665. 


Vt. Justice’s courts are ‘courts of 
-_ yecord”.—Wescott y. Briere, 17 A.2d 
} 244, 
Pi 87 
‘ Neb. Under the constitutional pro- 


-— vision that “‘other courts’? may be sub- 
stituted by law for justice courts, the 
\ ‘legislature has the power to abolish 
: justice courts only as an incident to 
the exercise of the power to ‘‘substi- 
eM tute” “other courts’ for justice courts. 
Const. art. 5, § 1.—State ex rel. Wool- 
sey v. Morgan, 294 N.W. 436. * 
A court which has been substituted 
_ for a justice court must be one which, 
as minimum requirements, has the ju- 
risdiction, fully and completely per- 
forms the functions, and takes the place 
of. a justice court for which it is 
substituted. Const. art. 5, § 1.---State 
ex rel. Woolsey v. Morgan, 294 N.W. 
my 436. 

The municipal court of the city of 
‘Lincoln, limited as it is to a city tri- 
bunal in its creation, structure, pur- 
pose, and functions, is not such a court 
as may be substituted for justices of 

the peace in precincts in Lancaster 
county, outside of the city of Lincoln, 
and statute attempting to substitute the 
municipal court for all justices of the 
peace in the county is void under con- 
_ gtitutional provision that judicial pow- 
er shall be vested in certain courts, 
including justice courts, but that oth- 
-er courts may be substituted by law 
for justice courts. Comp.St.Supp.1937, 
§ 32-217; Const. art. 5, § 1.—State ex 
fee Woolsey v. Morgan, 294 N.W. 

The fact that statute which provided 
that municipal courts established, or to 
be established were ‘substituted by 
law’ for justices of the peace and 
police judge, did not bring the statute 
within the constitutional power to sub- 
stitute courts for justices of the peace, 
where the purpose and effect of the 
statute was simply to abolish justice 
eourts. Comp.St.Supp.1937, § 32-217; 
Const. art. 5, § 1.—State Cag ee Wool- 


sey v. Morgan, 294 N.W. 

N.Y. A justice of the peace of a 
‘town is a ‘constitutional officer’, and 
so long as the town exists his office 
” may not be abolished or the term for 
; which he was elected abridged nor his 
4 duties transferred to any other inferior 
eourt as a substitute, nor may his com- 
pensation where already fixed be in- 
ereased or diminished during the term 
for which he has been elected to office. 
\ Justice Court Act, § 1 et seq.; Const. 
1894, art. 6, § 17; General Construction 


Law, § 26.—Town of Putnam Valley v, 

} Slutzky, 28 N.H.2d 860, 283 N.Y. 334, 

Pe reversing 19 N.Y.S.2d 19, 259 App. 

' Div. 824, appeal granted 19 N.Y.S.2d 

| 1021, 259 App.Div. 834, reargument de- 
nied 29 N.H.2d 665. 


§ 10 
Mo. The words “county' officers”, in 
statute providing for appointment of 
eertain county officers by Governor, did 


not include justices of the peace. Mo. 
St.Ann. §§' 698, 2136, 2140, 10216, 
m02s0, i2zond, pp. 4927, 2361, 2364, 


3704, 3719, 8141.—State ex rel. Asotsky 
vy. Hicks, 142 S.W.2d 472. 

Tenn. Whether the statute authoriz- 
ing the election of a justice of the peace 
by each municipality was impliedly re- 
pealed or suspended as to Hamilton 
county and the city of Chattanooga by 
the statute redistricting Hamilton coun- 
ty was doubtful, and hence the acts 
and authority of a justice of the peace 
assuming to have been legally elected 
by the municipality would be accred- 
ited at least until it was decided that 


at” Tee Mo ae en er 


J 
a 


no such office existed, and one serving 
sentence in workhouse would not be 
discharged on habeas corpus on theory 
that justice of the peace who had sen- 
tenced him was illegally acting as such. 
Code 1932, 8" 675 se briveActsm loli c, 
438.—State ex rel. Holt v. Wert, 152 
S.W.2d 1032. i 


§ 

Mo. Under statute relating to ap- 
pointment of justice of peace to fill va- 
cancy in such office, appointee to va- 
ecancy in such office holds only until 
next general election of county of- 
ficers, and election igs authorized at 
such election of county officers to fill 
vacancy for the remainder of a four- 
year term. Mo.St.Ann. § 2140, p. 2364. 
—State ex rel. Asotsky v. Hicks, 142 
S.W.2d 472. 

, Where justice of peace elected for 
term of four years at general election 
in Novemer, 1938, died on March 3, 
1940, successor appointed by county 
court on April 29, 1940, was not ap- 
pointed for remainder of four-year 
term but merely until vacancy was fill- 
ed at next general election of county 
officers in 1940, and hence candidate 
for such office was entitled to have his 
declaration of candidacy for Demo- 
cratic nomination for such officer re- 
ceived by county clerk and to have his 
name appear on official ballot used in 
1940 primary election. Mo.St.Ann. §§ 
2136, 2140, pp. 2361, 2364; Gen.Laws 
Mo.1877, c. 51, §§ 101-103.—State ex 
rel. Asotsky v. Hicks, 142 S.W.2d 472. 

N.Y. A justice of the peace of a 
town is a “constitutional officer’, and 
so long as the town exists his office 
may not be abolished or the term for 
which he was elected abridged nor his 
duties transferred to any other inferior 
court as a substitute, nor may his com- 
pensation where already fixed be in- 


creased or diminished during the term © 


for which he has been elected to office. 
Justice Court Act, § 1 et seq.; Const. 
1894, art. 6, § 17; General Construc- 
tion Law, § 26.—Town of Putnam Val- 
ley v. Slutzky, 28 N.E.2d 860, 283 N.Y. 
334, reversing 19 N.Y.S.2d 19, 259 App. 
Div. 824, appeal granted 19 N.Y.S.2d 
1021, 259 App.Div. 834, reargument de- 
nied 29 N.H.2d 665. 
4 § 19 

N.Y. A justice of the peace of a 
town is a “constitutional judge’’ elected 
by the people for a fixed term and pro- 
tected from removal except by a ju- 
dicial tribunal, on notice and for cause, 
with civil jurisdiction in most actions 
where sum claimed does not exceed 
$200 and criminal jurisdiction to appre- 
hend and commit for all crimes and try 
and convict in cases of misdemeanor. 
Justice Court Act, § 1 et seq.; Const. 
1894, art. 6, § 17; General Construction 
Law, § 26.—Town of Putnam Valley vy. 
Slutzky, 28 N.H.2d 860, 283 N.Y. 334, 
reversing 19 N.Y.S.2d 19, 259 App.Div. 
Spline etry eres 19 N.Y.S.2d 1021, 

pp.Div. reargument deni 
N.B.2d 665. ‘ " ora: 
§ 21 


Pa.Quar.Sess, The requirement of ad- 
vertisement by a constable under cir- 
cumstances has been declared to be 
mandatory, and failure to comply with 
this requirement may constitute a fatal 
defect in the election of a justice of the 
peace; however, the legality of the elec- 
tion of such a person, not being the 
question before the court, cannot be 
inquired into collaterally—Common- 
wealth v. Kempski, 8 Sch.Reg. 105. 

The right of such person can only be 
questioned by a writ of quo warranto 
at the suit of the commonwealth.— 
Conpopy edt vy. Kempski, 8 Sch.Reg. 

28 


§ 

Miss. One object of the statutes con- 
stituting the county convict system is 
that officers of courts of justices of 
the peace can thereby obtain their 
costs, when convictions are had in 
such courts.—Prentiss County v. 
Crouch, 2 So.2d 553. 

Where costs are not paid by or for 
accused convicted in justice of peace 
court, the first of the days during 
which convict is held prisoner must be 
credited on a $1 per diem basis for ap- 
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‘plication to discharge of costs, and _ 


such credits belong to justices of the 
peace and not to county, and county 
must pay credits to officers at reason- 
able intervals on presentation to board 
of supervisors of verified, itemized cost 
bills correctly made up under statutes 
governing costs in criminal cases in 
courts of justices of peace.—Prentiss 
County v. Crouch, 2 So.2d 553. 


Where defendants convicted in justice 
of peace court did not pay fines and 
costs assessed against them, and were 
committed to county jail, and work 
was not provided for them by county 
board of supervisors so that they could 
not work out their fines and costs, but 
instead defendants were given a credit 
of $1 per day on their fines and costs 
for remaining in jail, justice of peace 
was entitled to payment of costs out 
of such credits.—Prentiss County v. 
Crouch, 2 So.2d 558. 


Mont. A justice of the peace claim- 
ing salary under statute providing for 
salaries for townships having a popu- 
lation of more than 10,000 and not 
more than 20,000 inhabitants had bur- 
den of proving that population of 
township exceeded 10,000 inhabitants. 
Rey.Codes 1935, § 4929.—Yancey v. 
Park County, 106 P.2d 349. 

Where neither the board of county 
commissioners nor the district court 
could properly determine from evidence 
that certain township contained 10,000 
inhabitants or more, so as to entitle 
justice of the peace to certain salary, 
and there was no evidence in the rec- 
ord so showing, order annulling order 
of board of county commissioners dis- 
allowing a claim for salary as justice 
of the peace was error. Rev.Codes 
1935, § 4929.—Yancey y. Park County, 
106 P.2d 349. 

N.Y. A justice of the peace of a’ 
town, while performing his judicial 
functions, is not acting as a “town of- 
ficer’ for and on behalf of the town 
within the meaning of statute re- 
lating to compensation of town officers, 
but rather as a part of the judicial 
system of the state. Justice Court Act, 
§ 1 et seq.; Town Law, § 27, subd. 23. 
Const.1894, art. 6, § 19.—Town of Put- 
nam Walley v. Slutzky, 28 N.E.2d 860, 
283 N.Y. 334, reversing 19 N.Y.S.2d 19, 
259 App.Div. 824, appeal granted 19 
N.Y.S.2d 1021, 259 App.Div. 834, rear- 
gument denied 29 N.H.2d 665. 

The words ‘now allowed by law’ as 
used in town law provision that fees 
of magistrate in criminal proceedings 
in which courts of special session have 
jurisdiction may be fixed by town 
board at sum not exceeding the amount 
‘now allowed by law,” refer to fees 
fixed by provision of Code of Criminal 
Procedure. Town Law, § 102, subd. 9; 
Code Cr.Proc. § 740-a.—Town of Put- 
nam Valley y. Slutzky, 28 N.B.2d 860, 
283 N.Y. 334, reversing 19 N.Y.S.2d 19, 
259 App.Div. 824, appeal granted 19 
N.Y.S.2d_ 1021, 259 App.Div. 834, rear- 
gument denied 29 N.H.2d 665. ; 

The statute limiting to $3,000, com- 
pensation to which a justice of the 
peace of a town is entitled refers ex- 
elusively to services of every kind to 
and for the town of an administrative 
or legislative character which may be 
required of a justice of the peace under 
the Town Law, and has no reference 
to compensation for services performed 
by the justice in a judicial character 
under other provisions of the law. 
Justice Court Act, § 1 et seq.; Town 
Law, § 27, subd. 2; Const.1894, art. 6, 
§ 19—Town of Putnam Valley vy. Slutz- 
ky, 28 N.H.2d 860, 288 N.Y. 334, re- 
versing 19 N.Y.S.2d 19, 259 App.Div. 
824, appeal granted 19 N.Y.S.2d 1021, 
259 App.Div. 834, reargument denied 29 
N.B.2d 665. 

Justice of the peace of a town of 
second class which did not operate un- 
der budget system, who was paid $4,- 
055.35 during year for services render- 
ed in criminal cases and $175 for sery- 
ices rendered in furtherance of his 
duties as town officer and member of 
town board, was not liable to town for 
amount of compensation received by 
him in excess of $3,000 because of town 
law provision limiting compensation of 
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unt, since the 
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r’ and was not within the provi- 
sions of the town law. Town Law, § 
27, subd. 2; § 109, subd. 9; §§ 103, 
121-124; Code Cr.Proc. § 740-a; Jus- 
tice Court Act, § 1 et seq.; General 
Construction Law, 26; Const.1894, 
~ art. 6, § 19.—Town of Putnam Valley v. 
Slutzky, 28 N.E.2d 860, 283 N.Y. 334, 
reversing 19 N.Y.S.2d 19, 259 App.Div. 
824, appeal granted 19 N.Y.S.2d 1021, 
259 App.Div. 834, reargument denied 29 
N.H.2d 665. 

Town law provision relating to com- 
pensation of town officers, under which 
compensation of justice of the peace of 
a town is limited to $3,000 per year for 


services of an administrative or legis-. 


lative character which are rendered by 
a justice, is not inconsistent with and 
does not repeal the Code of Criminal 
-Procedure provision relating to fees of 
a justice of the peace for judicial serv- 
ices. Town Law, § 27, subd. 2; Code 
Cr.Proc. § 740-a; General Construction 
Law, § 101.—Town of Putnam Valley v. 
Slutzky, 28 N.E.2d 860, 2838 N.Y. 334, 
reversing 19 N.¥.S8.2d 19, 259 App.Div. 
824, appeal granted 19 N.Y.S.2d 1021, 
259 App.Div. 834, reargument denied 29 
N.H.2d 665. 


§ 30 

N.Y. All fines collected in criminal 
proceedings by justice of the peace of 
a town must pass to the town and fees 
of the justice for services must be pre- 
sented, audited and paid by the town 
board as computed under statute. Code 
Cr.Proc. §§ 726, 740-a; Town Law, § 
102, subd. 9, -§ 103.—Town of Putnam 
Valley v. Slutzky, 28 N.H.2d 860, 283 
N.Y. 334, reversing 19 N.Y.S.2d 19, 259 
App.Div. 824, appeal granted 19 N.Y.S. 
2d 1021, 259 App.Div. 834, reargument 


denied 29 N.E.2d 665. 
§ 41 
Ohio App. Where justice of the 


peace failed to enter dling of affidavit 
of prejudice on books of court and 
failed to notify common pleas court of 
filing of affidavit, but proceeded to hear 
and determine cause in which affidavit 
was filed, party who filed affidavit and 
who did not appeal from justice’s de- 
termination or bring mandamus to 
compel justice to comply with statute 
could not recover on justice’s bond. 
Gen.Code, § 13433-19.—Adams v. Watts, 
35 N.H.2d 845, S eaoe App. 81. 


Del.Gen.Sess. A direct violation of 
statute, as by justice of peace in per- 
sonally collecting fines imposed by him, 
may not be excused by series of other 
such acts by former officials. Rev.Code 
1935, §§ 4459, 5683(d).—State v. Seitz, 
14 A.2d 710. Ah 

A justice of the peace, remitting 
fines imposed by him after payment 
thereof or personally collecting such 
fines with evil intent or corrupt motive, 
is guilty of ‘‘malfeasance in office,” but 
justice unlawfully remitting or collect- 
ing fines without such intent or motive 
is not guilty of such offense. Rev.Code 
1935, §§ 4459, 5180, 5683(d).—State v. 
Seitz, 14 A.2d 710. sri 

A justice of the peace, receiving pay- 
ments of fines from defendants in cases 
tried before him and misappropriating 
amount thereof to his own use or to 
others than persons paying them or 
proper and legal officers authorized to 
receive them, is guilty of ‘“‘malfeasance 
in office,’ as officer receiving money 
under color of office is legally obligated 
to account therefor properly. Rev.Code 
1935, §§ 4459, 5180, 5683(d).—State v. 
Seitz, 14 A.2d 710. 


§ 50 

Del.Gen.Sess. To warrant conviction 
of justice of the peace for malfeasance 
in office by receiving payment of, re- 
mitting, and misappropriating amount 
of, fines imposed by him, state need 
not prove all counts of indictment or 
all individual cases embraced within 
any count, but it is sufficient to prove 
beyond reasonable doubt any alleged 
instance of collection or remission of 
fine with evil intent or corrupt motive 
or any one instance of fraudulent mis- 
appropriation of fine by defendant. 


in the 
s acting as a “judicial — 


of justice/of the peace for malfeasance 
in office by unlawfully receiving pay- 
ment of, remitting, and misappropriat- 
ing amount of, fines imposed by him, 
state must prove to jury’s satisfaction 
beyond reasonable doubt at least one 
instance of receipt or remission of fine 
with evil intent or corrupt motive or 


.misappropriation of fine actually re- 


ceived. Rev.Code 1935, §§ 4459, 5180, 
5683(d).—State v. Seitz, 14 A.2da 710. 
5) 


7 

Colo. Justices of the peace have 
only such jurisdiction as may be con- 
ferred by law. ’35 C.S.A. c. 96, 
14, 154, 155; Const. art. 6, § — 
Rush y. Lung Sanitarium, 109 P.2d 
265, 106 Colo. 589, 

N.Y.Sup. The justice’s court of Rye 
is an “inferior local court’’, which is, 
under the State Constitution, a court 
possessing a jurisdiction localized with- 
in territorial limits of the city or vil- 
lage for which it is created, and by 
the electors of which the incumbents 


§ if 
25 


thereof are _ chosen.—Aiello vy. Yale 
Transport Corporation, 21 N.Y.S.2d 
935, 174 Mise. 867. 

§ 58 i 
Colo. The constitutional limitation 


on jurisdiction of justices of the peace 
is not affected by statutory provisions 
for unlawful detainer actions. ’°35 C. 
S.A. c. 70, § 1 et seq.—Cox yv. Godee, 
He P.2d 876; Cox v. Godec, 109 P.2d 


§ 60 
Okl. Under statute giving justice 
court jurisdiction of civil actions for 
recovery of money, justice court had 
jurisdiction of action for damages for 
wrongful attachment, notwithstanding 
the alleged wrongful attachment was 
commenced before another justice of 
the peace, and statute declaring that 
justice court shall have no jurisdic- 
tion in actions for malicious prosecu- 
tion did not deny such jurisdiction, 
39 OklSt.Ann. §§ 82, 88.—Krederick vy. 

Newby, 105 P.2d 525. 


§ 63 
_Okl. The statute authorizing a jus- 
tice of the peace to assume jurisdiction 
in actions founded on undertakings 
given in pursuance of law in any civil 
action pending before such justice, 
where the damages claimed do. not 
exceed $200, does not limit the juris- 
diction of justices of the peace in ac- 
tions on civil undertakings to under- 
takings filed in their own courts. 39 
OKLSt.Ann. § 84.—Holland v. General 
Baie Acceptance Corporation, 109 P. 


§ 65 

Ill.App. Under statute providing 
that a justice of the peace shall have 
jurisdiction in actions for fraud in 
the sale, purchase or exchange of per- 
sonalty, “fraud’’ referred to is the 
“fraud” of the seller in an action 
brought against him by the buyer. 
Smith-Hurd Stats. c. 79, 16, subd. 6. 
—Deutsche. v. Whitaker Farmers Ele- 
peer Co., 33 N.E.2d 949, 310 IIl.App. 
26. 

Pa.Co. An alderman or justice of the 
peace has jurisdiction in actions of tres- 
pass where the amount involved does 
not exceed $300.00. This trespass ju- 
risdiction includes only those cases 
which would have been called actions 
in “trespass vi et armis’”’ or “‘trover and 
conversion” prior to the passage of the 
act of 1887, which abolished the tech- 
nical legal distinction between the va- 
rious types of trespass and assumpsit 
cases.—Gibson vy. Del Sardo, 40 D.& C 
552, 89 P.L.J. 165. 

Pa.Co. The act of 1879, P.L. 194, 42 
P.S. 241, increased the jurisdiction 
of aldermen, magistrates and justices 
of the peace, in ‘actions arising from 
contract, either express or implied, and 
of all actions of trespass and of trover 
and, conversion’’ in cases involving not 
more than $300.00—with certain ex- 
pressed exceptions. With respect to 
counter-claim and set-offs the act of 
1879, did not change the existing law.— 
Cunningham y. Laris, 89 P.L.J. 137. 


rs se 2 " th, fe - 
__ Pa.Com.Pl. Statute gives aldermen, | 


.84 Luz.L.Reg.Rep. 417. 


- ( Be 
magistrates, and justices of peace no ~ 
jurisdiction in negligence cases, such as — Ay j 
customer’s action against cleaning com- 
pany for loss of pocketbook and money — 
concealed in suit. 42 P.S. 241.—Leach 
v. Bilcovitch, 29 D. & C. 475. 

Pa.Com.Pl. A justice of the peace 
has jurisdiction over an action to recov-- 
er damages to an automobile caused by — 
its collision with defendant’s steer, 
where the collision was caused. by the 
negligence of the defendant in chasing 
the steer and causing it to run without — 
regard to the rights of others lawfully __ 
using the highway, for, since defendant 
acted directly to produce the damage, 
the case is one of trespass vi et armis. 
—Palmer v. Cotton, 40 D. & C. 135 ‘ 


Pa.Com.Pl. 


rer eg tie v. Klepfer, 40 D. & € 
Under The Vehicle Code of May 
1929, P.L. 905, as amended by the Ac 
of June. 22, 1931, P.L. 751, 75 PS. 
738, an action for the reeovery of prop 
erty damages arising from an automo- ~* 
bile accident may be brought before a 
justice of the peace, provided that the 
action is instituted in the county where ~ 
the alleged damages were sustained 
and that they have been repaired and © 
a receipted and verified repair bill is 
produced; if the record in such a case 
does not show that the accident oc- _ 
curred in the county in which the jus- 
tice presided, judgment cannot be sus 
tained on_ certiorari—Matthews vy. 
Klepfer, 40 D. & C. 484. ' 


Pa.Com.Pl. Justice of the peace, or 
alderman, or magistrate, has no juris- — 
diction in tort in an action formerly | 
known as “trespass on the case,” fo 
damage done to plaintiff's automobile 
by defendant’s automobile, latter oper- 
ated by a third person, and in ab- 
sence of defendant.—Ferry v. Wisgo, — 


Alderman’s judgment reversed.—Fer- 
ry v. Wisgo, 34 Luz.L.Reg.Rep. 417. 
Pa.Com.Pl. On certiorari, a magis- 
trate’s judgment in trespass in. favor 
of plaintiff below was set’ aside for — 
want of jurisdiction, where plaintiff, 
driving defendant’s automobile, at his — 
request, and while he sat alongside her 
in the front seat, was injured when he ~ 
took control of the wheel and opera- 
tion of the car, driving it off the high- 
way and over an embankment.—Kosar- _ 
ek v. Frinsco, 89 P.L.J. 260. ‘ 
The mere fact that the owner of the 
car who was permitting defendant in 
error to drive it, still made her his © 
guest. His sudden grabbing of the 
steering wheel, in itself, did not cause 
her any injuries. It was only after 
the car went over the embankment that 
her injuries were sustained. Her 
measure of damage would be doctor 
and hospital bills, pain, suffering and 
inconvenience and loss of earning pow- 
er.—Kosarek v. Frinsco, 89 P.L.J. 260. 
A magistrate has no jurisdiction ~ 
where the proceeding sounds in the ac- 
tion of trespass on the case, as distin- 
guished from trespass vi et armis Or 
trespass quare clausum fregit. Where 
the action must stand or fall on the 
alleged negligent conduct of defendant 
and the damage and injuries are conse- 
quential, the decisions are all uniform 
that an alderman has no jurisdiction.— 
Kosarek v. Frinsco, 89 P.L.J. 260. . 
Pa.Com.Pl. Since the Act of 1879 
justices of the peace and aldermen have 
jurisdiction in all actions for the re- 
covery of damages to real or personal 
property and for_ personal injury 
caused by direct and immediate injury 
in the nature of trespass quare clausum 
fregit and trespass vi et armis, as dis- 
tinguished from consequential injuries, 


§ 65 


redressable by action on the case, where 

the demand does not exceed $300.—Fur- 

man v. Schuylkill Motors Co., 7 Sch. 

a Reg. 311. 

A justice of the peace does not have 

a jurisdiction under section 1208 of the 
Vehicle Code, as amended by the Act 
of June 22, 1931, P.L. 751, 75 PS. § 
738, of an action for damages arising 
from an automobile accident where de- 
fendant’s car was driven by his agent, 
since such damages are _ recoverable 
k enly in an action im the nature of tres- 
: pass on the case, whereas the justice’s 
jurisdiction extends only to actions in 
trespass vi et armis.—Furman_ v. 
Schuylkill Motors Co., 7 Sch.Reg. ‘311. 
Pa.Com.Pl. The Act of May 1, 1929, 
PL. 905, 75 P.S. § 738, provides that 
bs all civil actions for damages, arising 
x from the use and operation of any ve- 

, 
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hicle, may at the discretion of the 
plaintiff, be brought before any magis- 
trate, alderman or justice of the peace, 
in the county wherein the alleged dam- 
ages were sustained, if the plaintiff has 
had said damages repaired, and shall 
produce a receipted bill for the same, 
-. properly sworn to by the said party 
‘making such repairs or his agent; or 
action may be brought in the court of 
common pleas of said county, and 
service of process, in either case, may 
‘be made by the sheriff of the county 
where the suit is brought deputizing 
the sheriff of the county: wherein the 
- defendant or his registered agent re- 
sides, or where service may be had 
upon him under the existing laws of 
this Commonwealth, in like manner as 
process may now be served in the 
proper county. No action involving 
more than one hundred dollars shall 
‘be brought before any magistrate, al- 
derman or justice of the peace.—Kling- 
er v. Schlein, 8 Sch.Reg. 157. " 
_-Pa.Com.Pl. Justice of Peace has ju- 
- yisdiction in cases of trespass vi et ar- 
| mis up to $300.00 under the Act of 
1879, P.L. 194, 42 P.S. § 241, which 
jurisdiction is not repealed by the Act 
of 1929, P.L. 905, as amended, R5oPAS. 
§ 1 et seq., though relating to motor 
vehicles.—Davanzo v. Embs, 23 West. 


§ 69 
 +Yex.Civ.App. A suit to recover a 
pro rata share of the actual rental 
paid to defendant under a _ certain 
mineral lease in lieu of drilling opera- 
tions was not a “suit relating to land’, 
but was simply a “suit to recover 
money” and was within the jurisdiction 

of the justice court.—MclIver v. Hardy, 
146 S.W.2d 1054. 


if § 79 
_- s-'N.Y. A justice of the peace of a 
town is-a “constitutional judge’ elect- 
ed by the people for a fixed term and 
protected from removal except by a 
judicial tribunal, on notice and for 
eause, with civil jurisdiction in most 
actions where sum claimed does not 
exceed $200 and criminal jurisdiction to 
apprehend and commit for all crimes 
and try and convict in cases of mis- 
demeanor. Justice Court Act, § 1. et 
seq.; Const. 1894, art. 6, § 17; Gen- 
eral Construction Law, § 26.—Town of 
Putnam Valley v. Slutzky, 28 N.H.2d 
860, 283 N.Y. 334, reversing 19 N.Y.S. 
: 2d 19, 259 App.Div. 824, appeal grant- 
*' ed 19 N.Y.S.2d 1021, 259 App.Div. 834, 
reargument denied 29 N.H.2d 665. 
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* ‘Tex.Civ.App. In determining juris- 
ir diction of justice court in action on 
* note~and maker’s cross-action seeking 


the “famount in controversy’’ included 
balance allegedly due on note together 
with attorney’s fees, double the amount 
of usurious interest allegedly paid by 
maker, damages allegedly sustained by 
maker by reason of payee’s failure to 
insure maker’s automobile, and alleged 
reasonable value of loss of use of auto- 
mobile.—United Finance Corporation v. 
Quinn, 149 S.W.2d 148, error dis- 
missed. 


d eancellation thereof and other relief, 


§ 

Tex.Civ.App. In determining juris- 
dietion of justice court in action on 
note and maker’s cross-action seeking 
eancellation thereof and other relief, the 


JUSTICES OF THE PEACE 


“amount in eontroversy” included bal-- 


ance allegedly due on note together 
with attorney’s fees, double the amount 
of usurious interest allegedly paid by 
maker, damages allegedly sustained by 
maker by reason of payee’s failure to 
insure maker’s automobile, and alleged 
reasonable value of loss of use of -au- 
tomobile——United Finance Corporation 
v. Quinn, 149 S.W.2d 148, error dis- 
missed. 


§ 

Tex.Civ.App. In determining 
“amount in controversy” for jurisdic- 
tional purposes, under constitutional 
and statutory provisions restricting the 
jurisdiction of justice courts to suits 
wherein the amount in controversy is 
$200 or less, exclusive of interest, in- 


terest as damages must be added to, 


the principal sum sued for, but inter- 
est eo nomine if sued for is not added 
to the principal sum or considered in 
ascertaining the amount for jurisdic- 
tional purposes. Rev.St.1925, art. 2385, 
Vernon’s Ann.St.Const. art. 5, § 19.— 
Federal Underwriters Exchange  v. 
Smith, 145 S.W.2d 897. 

Where insurance carrier appealed to 
justice court from industrial accident 
board’s award in favor of compensa- 
tion claimant, justice court had juris- 
diction of claimant’s cross-petition for 
$200 and interest thereon from date 
cause of action accrued under constitu- 
tional and statutory provisions restrict- 
ing the jurisdiction of justice courts, 
since the interest prayed for was in- 
terest eo nomine provided for by stat- 
ute and did not affect the “amount 
in controversy” for jurisdictional pur- 
poses. Rev.St.1925, arts. 2385, 5070; 
Vernon’s Ann.St.Const. art. 5, § 19.— 
Federal Underwriters Exchange  y. 
Smith, 145 S.W.2d 897. 

§ 94 

Ill.App. Where farm owner agreed 
to furnish everything except labor to 
plaintiff who agreed to operate farm 
for share of profits and who agreed 
that an inventory of the property 
would be taken at commencement and 
termination of the relationship, and at 
termination of arrangement amount 
due plaintiff according to owner’s valu- 
ation of hay and bull in inventory was 
$9.68 and according to plaintiff’s valu- 
ation amount due was $178.78, an ac- 
tion to determine amount due to plain- 
tiff was properly instituted in justice 
court, since an accounting was not nec- 
essary but only a calculation of amount 
due after determining value of certain 
items in inyentory.—Koester y. Reber, 
35 N.H.2d 816, 311 Ill.App. 295. 


§ 99 

_Pa.Co. It is only in cases of assump- 
sit in which there is a counter-claim 
involving less than $100.00 that a coun- 
ter-clatm must be presented before an 
alderman or justice of the peace. In 
other cases of assumpsit, and in cases 
of trespass, a defendant before an al- 
derman or justice of the peace, may 
present counter-claims but is not re- 
quired so to do, but may elect to wait 
and present such counter-claims upon 
appeal, or he may enter into another 
proper forum and institute a new action 
for his claim.—Gibson y. Del Sardo, 40 
D. & C. 552, 89 P.L.J. 165. 


Pa.Co. In trespass vi et armis prior 
to the act of 1887, instituted before an 
alderman, or a magistrate, or a justice 
of the peace, defendant could present a 
counter-claim before such lower court, 
where the counter-claim did not exceed 
the limit of the jurisdiction (now $300.- 
00), but failure to present such coun- 
ter-claim did not preclude deféndant 
from presenting the same after appeal. 
—Cunningham v. Laris, 89 P.L.J. 137. 

The act of 1879, P.L. 194, 42 P.S, 
§ 241, increased the jurisdiction of al- 
dermen, magistrates and justices of 
the peace, in “actions arising from con- 
tract, either express or implied, and of 
all actions of trespass and of trover 
and conversion’’ in cases involving not 
more than $300.00—with certain ex- 
pressed exceptions. With respect to 
counter-claim and sget-offs the act of 
1879, did not change the existing law.— 
Cunningham y. Laris, 89 P.L.J. 137. 

Where the action is one which would 


the 


ey 


have been trespass vi et armi i 
the act of May 25, 1887, P.L. 271, 1: 
P.S. § 1 et seq., the alderman, magis 
trate or justice of the peace has juris- 
diction up to $300.60, and a defendant 
may present a counterclaim sounding in 
trespass vi et armis and not exceeding 
$300.00 and obtain a certificate in his 
favor before the magistrate or upon ap- 
peal con pene v. Laris, 89 P.L.J. 

ts 

Tex.Civ.App. In determining juris- 
diction of justice court in action on 
note and maker’s cross-action seeking 
cancellation thereof and other relief, the 
“amount in controversy” ineluded bal- 
ance allegedly due on note together 
with attorney’s fees, double the amount 
of usurious interest allegedly paid by 
maker, damages allegedly sustained by 
maker by reason of payee’s failure to 
insure maker’s automobile, and alleged 
reasonable value of loss of use of au- 
tomobile.—United Finance Corporation 
v. Quinn, 149 S.W.2d 148, error dis- 
missed. 


§ 103 

Cal. The statute relating to jurisdic- 
tion ef class ‘‘A’’ justices’ courts must 
be construed to effectuate the purpose 
of relieving the calendars of the superi- 
or courts in the absence of any defini- 
tion of territorial jurisdiction of jus- 
tices’ courts. Pen.Code, § 1425; § 
1425, subd. 1; Code Civ.Proc. §§ 106, 
112.—People v. Mulholland, 104 P.2d 
1045, superseding 98 P.2d 261. 

Colo. A justice of the peace may not 
hear and determine a cause that origi- 
nated, or is properly ‘triable, in county 
other than his own, since justices of 
the peace are ‘“county-~ officers.” ’35 
C.S.A. e. 96,)§§ 7, 14,.154, 155; Const. 
art. 6, § 25.—Rush y. Lung Sanitarium, 
109 P.2d 265, 106 Colo. 589. 

N.Y. The jurisdiction of a justice of 
the peace of a town is not limited to 
the geographical boundaries of the 
town. Justice Court Act, § 1 et seq.; 
Const.1894, art. 6, § 17.—Town of Put- 
nam Valley v. Slutzky, 28 N.H.2d 860, 
283 N.Y. 334, reversing 19 N.Y.S.2d 19, 
259 App.Div. 824, appeal granted 19 
N.Y.S.2d 1021, 259 App.Div. 834, rear- 
gument denied 29 N.H.2d 665. 

§ 107 

Mich. Under statute requiring rendi- 
tion of judgment of nonsuit if after an 
adjournment a plaintiff in justice court 
fails to appear within one hour after 
time to which adjournment was made, 
justice loses jurisdiction unless plain- 
tiff so appears. Comp.Laws 1929, § 


16085.—Perry v. Link, 297 N.W. 68, 297 


Mich, 50. 
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vt. A continuance of case by a jus- 
tice of the peace for more than three 
months. continues cause out of court 
and entitles defendant to dismissal 
thereof, unless waived. P.L. 1472.— 
Wescott vy. Briere, 17 A.2d 244. ; 

While justice’s court is court of rec- 
ord, it is not permanent court with 
stated terms, but temporary court for 
each case, kept. alive by continuances 
and exercising limited jurisdiction by 
prescribed methods, so that indefinite 
postponement of case before it in- 
definitely postpones court and justice 
has no jurisdiction to suspend and 
revive case at his will—Wescott v. 
Briere, 17 A.2d 244. r 

Where case before a justice of. the 
peace was “held.open until further no- 
tice’ on defendant’s request, a delay 
of over three months before case was 
brought on for trial worked discon- 
tinuance thereof, in absence of waiver 
of such irregularity. P.l. 1472.—Wes- 
cott v. Briere, 17 A.2d 244. 


§ 122 
Pa.Com.Pl. A justice of the peace 
has only such jurisdiction in civil ac- 
tions as is expressly granted him by 
statute, and jurisdiction must always 
appear. on the record.—Matthews y. 
Klepfer, 40 D. & C. 484. j 
§ 123 4 
Cal,Super. Where plaintiff's com- 
plaint sufficiently stated a cause of ac- 
tion within the jurisdiction of the jus- 
tice’s court, and allegations regarding 
other causes of action, of which it had 
no jurisdiction, were insufficient to 
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one for declaratory relief which could 
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by ar : 
¢ those, Miloeatie could not “defeat 


the court’s jurisdiction over the cause 
which was sufficiently stated.—Ballin v. 


Los Angeles County Fair, 111 P.2d 753. 
That plaintiff labeled his complaint as 


not be obtained in a justice’s court did 
not oust that court of its jurisdiction 
over the action, where there was no 
prayer for such relief, and there was no 
allegation of facts which under statute 
must exist to entitle a plaintiff to sue 
for such relief. Code Civ.Proc. § 1060. 
—Ballin vy. Los Angeles County Fair, 
Iii, P.2d 753. 


: 131 
_Pa.Com.Pl. ae 1879, P.L. 194, 42 P. 
S. §§ 241, 451, requires before issuing 
of summons in assumpsit by a justice, 
that plaintiff file an affidavit of the 
amount claimed to be due with-copy of 


‘book entries and this supported by af- 


fidavit delivered to defendant with the 
suinmons. Where nothing appears in 
transcript to show such compliance, or 
that entries were certified by justice, 
judgment entered on defective tran- 
script will be struck off, although pre- 
cedent woeuld entitle plaintiff to file 
amended transcript.—Moss & Bro., vy. 
Frank, 34 Luz.L.Reg.Rep. 141. 


‘§ 136 

Cole. The general purpose of statute 
providing that -suits shall be com- 
menced before justices of the peace in 
the township in whieh debtor or per- 
son sued resides, unless cause of action 
accrued in township in which plaintiff 
resides, in which case suit may be 
commenced in that township is to 


assure to alleged debtor the right to: 


bave claim against him tried in a 
forum within easy access of his resi- 
dence. °35 C.S.A. c. 96, § 14.—Rush v. 
Lung Sanitarium, 109 P.2d 265. 

IlLApp. W here defendant, in forcible 
entry and detainer action, made ho ob- 
jection on ground of incorrect venue, in 
that plaintiff and defendant both re- 
sided in same tewnship in which there 
were qualified justices of the peace, and 
action was commenced in justice court 
in another township in same county, 
until motion to vacate judgment of 
eity court, following trial of case on ap- 
peal, defendant *“‘waived” auesHtOU. os 
venue. -Smith-Hurd, Stats, c. 79, § 1 
—Russell v. Barnowski, 35 N.B.2d 638. 
311 Ill. App. 293. 

§ 140 


Golo. A justice of the peace in a 
county before whom a suit could not 
have originally been brought cannot 
obtain jurisdiction to determine such 
cause on change of venue from justice 
in another county who did have juris- 
diction in the first instance. ’35 C.S.A. 
@. 96,2§§ 7, 14, 164,.155; “Const. art. .6, 

25.—Rush_v. Lung Sanitarium, 109 

.2d 265, 106 Colo. e 

Where justice of the peace in Teller 
county on defendants’ motion for 
change of venue transferred action to 
a justice in EB] Paso county and plain- 
tiff there obtained a change of venue 


to another justice in El Paso county, 


such justice was without jurisdiction 
to try the case, but he should not have 
dismissed the case but should have 
remanded it to the justice in Teller 
eounty. *35 C.S.A. c. 96, §§ 7, 14, 154, 
155; Const. art. 6, § 25.—Rush v. Lung 
Sanitarium, 109 P.2d 265, 106 Colo. 589. 


§ 143 

Colo. Where unlawful detainer ac- 
tion was instituted in a justice court 
against defendant, who denied relation 
ef landlord and tenant and plaintiff's 
title and claimed title by adverse pos- 
session, title, to realty was “in dis- 
pute” within statute requiring a jus- 
tice of the peace te transmit the case 
to district court when it appears that 
the title or boundaries are .in ‘‘dis- 
pute’, as against contention that al- 
leged relationship of landlord and ten- 
ant not being sustained by proof, jus- 
tice was required to dismiss the’ ac- 
tion.. ‘8beCiS.A. (C.7.0,78) 4s, co 96, 38412); 
Const, art. 6, § 25.—Cox v. Godec, 108 
P.2d 876; Cox v. Godec, 109 P.2d 643. 

Mo.App. The statute providing that 
if in any suit brought before a justice 


» pe 

"Shall be put in issue by any pleading, 
duly verified, justice shall transfer suit 
to circuit court, provided, that in no 
case shall provisions of the section ap- 
ply to proceedings to recover posses- 
sion as provided under another section 
of statute unless party filing such 
pleading shall file therewith a _ state- 
ment in writing, duly verified, setting 
forth in detail the material facts in re- 
lation to the real estate by which title 
thereto is put in issue, necessitates 
pleading evidence. Mo.St.Ann. §§ 2233, 
2607, pp. 2405, 4847—State ex rel. 
Beck y. Ball, 153 S.W.2d 841. 

In action for possession of an apart- 
ment in an apartment house -for non- 
payment of rent under statute, brought 
before a justice of the peace, affidavit 
in answer to petition in which only 
facts relating to title alleged were that 
plaintiff was not owner of premises, 
but that another person was owner 


. thereof, was insufficient to, put title in 


issue, within statute, requiring justice 
to transfer suit to circuit court. upon 
defendant setting forth in affidavit in 
detail material facts in relation to the 
real estate by which “ive thereto is 
put in issue. Mo.St.Ann. §§ 2233, 2607, 
nn. +2405, Ea Pe ex rel. Beck v. 
Ball, 153 S.W.2d 841. 
§ 150 
Idaho. Where a justice court did 
not have jurisdiction of subject matter 
of action to recover a money judgment 
against a nonresident defendant when 
original summons was served person- 
th on defendant and when order for 
lication of summons was made, sub- 
seauetit amendments without ensuing 
legal ‘initial service of summons were 
unavailing as acquiring jurisdiction of 
defendant. Code 1932, § 1-1403, subd. 
1, and §§ 5-508, 5- 509; Const. art. Bi, 
§ 22.—Aker v. pubaugt, 113 P.2d 814: 


Pa.Com.Pl. The summons as issued 
by the justice of the peace must be di- 
rected to a designated constable for 
Le .—Klinger v. Schlein, 8 Sch. Reg. 

The summons is defective if in part 
of the summons the justice of the 
peace designates himself as an alder- 
peat Nd v. Schlein, 8 Sch.Reg. 
157. 

Vt. In determining recognizance re- 
quired on writ in action before a jus- 
tice of the. peace, section of statute 
prohibiting issuance of writ of sum- 
mons or attachment, unless another 
than plaintiff gives defendant sufficient 
security by way of recognizance that 
plaintiff will prosecute writ to effect 
and answer damages if judgment is 
rendered against him, and requiring 
that minute of reeognizance be made 
on writ, not section providing that jus- 
tice shall take security for costs of 
prosecution* before issuing writ, con- 
trols. P.L. 1458, 1492.—Wescott v. 
Briere, 17 A.2d 244. 


§ 154 

Pa.Com.Pl. In a_ suit before an al- 
derman when the defendant is a non- 
resident of the county but can be found 
and served in the county, the ‘eturn 
day of the summons shall not be less 
than two nor more than four days after 
the date of the summons.—Glose v. Set- 
zer, 19 Leh.L.J. 161. 

Pa.Com.Pl. Act 1810, P.L. 208, 42 P. 
S. § 422, provides that hearing before 
justice of the peace must be held not 
less than five days nor more than eight 
days after date of summons. Where 
summons returnable nine days after is- 
sue, proceedings voided for want of ju- 
risdiction of the parties.—Yaple v. Gir- 
ton, 34 Luz.L.Reg.Rep. 134. 


§ 155 

Idaho. Where order for publication 
ef summons was made on August 1, 
in a justice court action to recover a 
money judgment against a nonresident 
defendant, and the only compliance was 
by registered mail to defendant on Au- 
gust 1 and 23, justice court did not ac- 
quire jurisdiction by publication of 
summons, Code 1982, §§ 5-508, 5-509. 
—Aker v. Silbaugh, 113 P.2d 814. 

Where plaintiff sued a nonresident 
in a justice court for $200 with interest 


eace, the ikia| tol Weal Satate 


thereon at 8 per cent. for ‘pK Oeman 
ly eight years, and summons was p 
sonally served, the constable’s retu 
reciting service on defendant both i 
dividually and as trustee and president 
of a corporation, and plaintiff there- 
after filed an amended complaint at-_ 
tempting for the first time to allege 
eause of action against defendant ‘both 
individually- and as trustee and presi- 
dent and waiving all claim in excess 
of $300, and compliance with order for | 
publication of summons was insuffi- 
eient, the process issued and served was 
yoid and no jurisdiction of any party 

was thereby acquired by justice cow: 
Code 1932, § 1-1403, subd. 1, and § 
5-508, 5-509; Const. art. 5, § 22. 
Aker v. Silbaugh. 113 P.2d 814. ei 


156 : 

Del.Super. The general stature.” oy 
cerning commencement of actions, 
which provides for a substitutional — 
service of process, is not applicable to 
suits in the court of chancery or 
actions before justices of the peace o 
in court of common pleas for New Cas- 
tle county, since special statutes gover: 
the issuance of process from- all such. re 
courts and, in case of court of common 
pleas for New Castle county which was 
created after enactment of general sta 
ute, special statute requires that servic 
of process be personal. Rev.Code 19 
§§ 4576, 4578, 5815. —McCoy v. ao 
man, 15 ‘A.2d 427. 


J 


§ 159 oe tes 
Where constable’s return, on 


, a resident 
of Oregon, both individually and ‘as 
Trustee and wah of the D. W. 

inperper eee 


ant as trustee and ea enE ene 
summons was served and return was 
made.—Aker y. Silbaugh, 113 P. 2d 814. 


§ 162 

Ark. Wherea party who is Hot serve 
ina ay before a justice of the peace late 
all times questions the sufficiency of 
the service and does not waive th: 
question, he does not enter his “ap- 
pearance’ when he appeals from the 
judgment of the justice holding the 
service sufficient.—Peoples Medical Pro- 
tective Ass’n v. Branch, 151 S.W.2d 981. _ 
N.Y.Co.Ct. Defendant, who appeared — 
in Justice Court specially by an attor-. 
ney for purpose of having objection , — 
raised concerning defect in summon 
instead of interposing an answer and 
going to trial, took chance that, in- case 
objection raised was not sustained by 
reviewing court, judgment rendered by © 
the justice would be affirmed and des 
fendant would be deprived of an op- 
portunity to have a trial on the merits. — 
A caea Pease, 28 N.Y.S.2d 173, 176 


Mise is 
172 { e 


§ 

N.Y.Co.Ct. On ‘application to a jus-. 
tice of peace for attachment, fraud on — 
the part of the defendant cannot be | 
inferred, but must be proved. Justice — 
Court Act, § 75.—Banker v. Hubbard, 
24 N.Y.S.2a 286. i 

On application to a justice of peace .- 
for attachment, affidavit: should be ex- — 
plicit and convincing, and the char- 
acter of the evidence should be such 
that the court hearing the applica- 
tion should not only be satisfied per- 
sonally, but judicially by legal proof. 
Justice Court Act, § 75.—Banker Vv. 
Hubbard, 24 N.Y.S.2d 286. 

N.Y.Co.Ct. The legal purpose of a 
warrant of attachment is for levying 
on so much of defendant’s property 
within this county, not exempt from 
levy and sale by virtue of an execu- 
tion, as will satisfy the plaintiff's de- 
mand, with costs and expenses. Jus- 
tice Court Act, § 74 et seq., and § 78. 
Hubbard v. Banker, 24 N.Y.S.2d 289, 
aod 23 N.Y.S.2d 198, 260 App.Diy. 


§ 174 
Ga.App. Where affidavit before jus- 
tice of the peace recited that defendant 
was indebted to plaintiff in sum of 
$100 and that defendant absconded, | 
and an attachment was obtained which 


§ 174 


was levied on certain personal prop- 
erty as the property of defendant, the 
affidavit and attachment were not sub- 
ject to demurrer interposed.—White Vv. 
eTomecratt Spread Co., 13 S.H.2d 912. 
64 Ga.App. 715. ; ke 
N.Y.Co.Ct. On application to a Jus- 
ice of peace for attachment, affidavit 
alleging that defendant had removed 
: or was about to remove property from 
y the county with intent to defraud his 
creditors was bad for being in the al- 
ternative. Justice Court Act, § 75.— 
Banker y. Hubbard, 24 N.Y.S.2d 286. 
On application to a justice of peace 
for attachment, affidavit should be ex- 
plicit and convincing, and the char- 
acter of the evidence should be such 
that the court hearing the application 
should not only be satisfied personally, 
but judicially by legal proof. Justice 
Court Act, § 75.—Banker v. Hubbard, 
24 N.Y.S.2d 286. 
On application to a justice of the 
peace ‘for attachment, affidavit alleg- 
ing that defendant had removed or was 
about to remove property from the 
county with intent to defraud his 
-- ereditors was insufficient to confer ju- 
__— risdiction on justice court over a de- 
fendant who could not be found in the 
county, who was not personally served, 
and who made no general appearance. 
_ Justice Court Act, 75.—Banker vy. 
Hubbard, 24 N.Y.S.2d 286. © | 
Ohio App. Under statute providing 
that affidavit must show in case of at- 
tachment for nonresidence that the 
elairm against defendant is a debt or 
demand arising upon contract, judg- 
7 ment, or decree, the statute imposing 
| the civil penalty for transporting hogs 
infected with cholera cannot be used 
ate! supply the necessary allegation that 
- the demand is one arising upon con- 
tract, in an affidavit for attachment in 
a justice of the peace court. Gen.Code, 
. -§§ 102538, 18373—Lampert v. Conway, 
28 N.H.2d 769, 64 Ohio App. 289. 

In buyer’s action in justice court to 
recover loss alleged to have been sus- 
tained by reason of diseased condition 
of hogs purchased from nonresident 

seller, affidavit for attachment alleging 
that the debt was for “damages, in- 
_ juries and medical services incurred” 
was not sufficient to meet requirement 
of statute that affidavit must show 

that the claim was a “debt or demand 
arising upon contract.” Gen.Code, § 
10253.—Lampert v. Conway, 28 N.H.2d 
769, 64 Ohio App. 289. 

) rug § 176 

Vt. In determining recognizance re- 
quired on writ in action before a jus- 

tice of the peace, section of statute 
prohibiting issuance of writ of sum- 
mons or attachment, unless another 
than plaintiff gives defendant sufficient 
security by way of recognizance that 
plaintiff will prosecute writ to effect 
and answer damages if judgment is 
rendered against him, and requiring 
that minute of recognizance be made 

on writ, not section providing that jus- 
tice shall take security for costs of 
prosecution before issuing writ, con- 


= 


ee ee 


i ar a 


“ 


trols. P.L. 1458, 1492.—Wescott v. 
_ Briere, 17 A.2d 244. 
7 178 
Me.App. Where writ of attachment 


issued out of a justice court was di- 
rected to any sheriff or constable of a 
certain township, and return was 
signed J. B. Rush, D. S. Constable, 
with the word ‘Constable’ marked out 
return was no evidence that legal serv- 
ice of writ was obtained.—Clauson vy. 
Tipton, 147 S.W.2d 148. 

Where writ of attachment issued out 
of a justice court was directed to any 
sheriff or constable of a certain town- 


ship, and return was signed J. B. 
Rush, D. 8. Constable, with the word 
“Constable” marked out, service and 


attachment of res, which consisted of 
an aeroplane, were void, and justice 
court did not obtain jurisdiction over 

/ aeroplane.—Clauson vy, Tipton, 147 S. 
W.2d 148. 

That the non est return as to de- 
fendant in attachment suit in a justice 
eourt was made as of October 29, 1937, 
when writ of attachment was not re- 
turnable until November 12 did not 


JUSTICES OF THE PEACE 


affect validity of attachment.—Clauson 


v. Tipcon, 147 S.W.2d 148. 


§ 181 
Mo.App. That defendant entered his 
personal appearance in attachment suit 
in a justice court did not confer juris- 
diction over res sought to be attached. 
—Clauson v. Tipton, 147 S.W.2d 148. 
By entering his personal appearance 
and pleading to merits of attachment 
suit in a justice court defendant 
“waived” any defect in service of proc- 
ess on defendant.—Clauson vy. Tipton, 
147 S.W.2d 148. 


§ 202 

N.Y.Co.Ct. Where complaint, in ac- 
tion for damages growing out of the 
issuance and execution of a warrant 
of attachment, admitted that defend- 
ants used process of the court for the 
purpose for which it was intended, and 
there was. no allegation that defendants 
did any act under color of warrant of 
attachment, exeept as the statute con- 
templated, the complaint failed to 
state a cause of action for “abuse of 
process”. Justice Court Act, & 
Hubbard v. Banker, 24 N.Y.S.2d 289, 
ibis 23 N.Y.S.2d 198, 260 App.Div. 


§ 205 

Wash. Under statute providing that 
the state shall be subject to garnish- 
ment in justice courts with proviso 
that the state shall not be subject to 
garnishment in justice courts and sub- 
sequent provisions impliedly making 
the state subject to garnishment in 
justice courts, specific proviso is an 
exception to general provision and a 
justice court is not authorized to issue 
a writ of garnishment ‘against the 
state. Rem.Rev.Stat. §§ 680—1 to 680— 
3.—State ex rel. Adjustment Depart- 
ment of Olympia Credit Bureau v. “Ay- 
er, 114 P.2d 168. 

Under garnishment statutes, justice 
courts cannot issue writs of garnish- 
ment against the state, but superior 
court may do so not only on judg- 
ments which they themselves render 
but also on judgments brought up 
from justice court by transcript.—Rem. 
Rev.Stat. §§ 445—1(c), 680—1 to 680 
—3.—State ex rel. Adjustment Depart- 
ment of Olympia Credit Bureau v. Ay- 
er, 114 P.2d 168. 


§ 226 

Cal.Super. Where allegations regard- 
ing plaintiff’s claim to sue in behalf 
of other persons in the justice’s court 
were insufficient for that purpose, they 
could be ignored as “surplusage’”’, and 
the complaint could be treated as one 
for the enforcement of plaintiff’s rights 
only.—Ballin y. Log Angeles County 
Fair, 111 P.2d 753. 


Mo.App. There are no fixed rules 
for pleadings in justice of peace court. 
—Fricke v, Ichord, 145 8.W.2d 999. 

Mont. Technical rules of pleadiny 
should not be applied to justice cours. 
Rev.Codes 1935, §§ 9626, 9638, 9640.— 
Radosevich y. Engle, 111 P.2d 299. 


_ The mere fact that great liberality 
is allowed in justice court does not 
dispense with necessity for some plead- 


ings. Rev.Codes 1935, §§ 9626, 9638, 
phage ese v. Hngle, 111 P.2d 
‘ § 228 
Mont. A complaint filed in justice 


court must be construed with great 
liberality. Rev.Codes 1935, §§ 9626, 
9638, 9640.—Radosevich v. Engle, 111 
Pizd 299: 

The statutory provisions requiring a 
eoncise statement in writing of facts 
constituting plaintiff’s cause of action 
in justice court so as to enable a person 
of common understanding to know what 
is intended are entitled to as much 
force as provisions dispensing with any 
great formality in justice courts. Rey. 
Codes 1935, §§ 9626, 9638, 9640.—Ra- 
dosevich v. Engle, 111 P.2d 299. 

However liberal rules of pleadin 
may be in a justice court, a cause o 
action must there be stated, and it must 
be the cause of action relied on, for in 
that as in every court, the allegations 
and proof must correspond, and judg- 
ment must be upon the demand and 
within the pleadings. Rev.Codes 1935, 


§§ 9626, 9638, 9640.—Radosevich vy. Bn- 


gle, 111 P.2d 


While the justice court is the lay- — 


man’s forum so far as plaintiff is con- 
cerned, it is also the layman’s forum 
so far as defendant is concerned, and 
he is entitled to complaints sufficiently 
definite so that he can know from them 
what proof he must meet. Rev.Codes 
1935, §§ 9626, 9638, 9640.—Radosevich 
v. Engle, 111 P.2d 299. 

Mont. Pleadings when considered to- 
gether and given fullest possible effect 
failed to state cause of action even in 
a justice court where pleadings began 
on theory that action was on account 
and changed to action for conversion 
without alleging ownership in plaintiff 
or possession by defendant, or of con- 
version of items involved, and pleadings 
failed to show the transaction out of 
which conversion arose and were gen- 
erally confusing and did not constitute 
a concise statement in writing of cause 
of action. Rey.Codes 1935, §§ 9626, 
9638, 9640.—Radosevich v. Engle, 111 
Pi2d 299: / 

Mont. A pleading in justice court 
which was entitled “account” and 
which stated that in account with plain- 
tiff defendant owed plaintiff a certain 
sum for specified articles, and for rent, 
and which disclosed that plaintiff 
sought to be reimbursed or to be in- 
demnified for defendant’s misappropria- 
tion, damage to and loss of specific per- 
sonalty and not for purchase of goods 
sold and delivered, was not an action 
on “account”? within: statute providing 
that an action in justice court is com- 
menced by filing a copy of the account. 
Rev.Codes 1935, § 9626.—Radosevich v. 
Hngle, 111 P.2d 299. 

Mont. The test of sufficiency of 
pleading in action for conversion in jus- 
tice court is not that defendant by rea- 
son of his peculiar knowledge might 
have bad occasion te know what par- 
ticular items were and how their con- 
version occurred and when and what 
values of the items were. Rev.Codes 
1935, §§ 9626, 9638, 9640.—Radosevich 
v. Engle, 111° P.20a 299: 

Pa.Com.Pl. The Act of May 14, 1915, 
P.L. 4838, section 1, as amended, 12 
P.S. § 382, provides that the pleading 
in an action in assumpsit shall be the 
same in the cases originating in the 
court of a justice of the peace as those 
having their origin in_the court of com- 
mon pleas. When an oral contract is 
pleaded it is essential that the pleader 
set forth the terms with such a de- 
gree of conciseness and exactness so 
that defendant may answer each al- 
legation as easily as he could answer 
the allegations provided by the terms 
of a written contract.—Frehafer v. 
Crossley, 7 Sch.Reg. 150. 


§ 229 ; 

Pa.Com.Pl. In oral contracts for 
building, construction and materials, it 
is necessary that the pleader set forth 
in his statement of claim the dimen- 
sions, quality and character of the con- 
struction and the materials.—Frehafer 
v. Crossley, 7 Sch.Reg. 150. 


§ 237 

Mont. A document designated “sup- 
plemental complaint’ if it was a true 
supplemental complaint had no place in 
justice court procedure. Rev.Codes 
1935, §§ 9626, 9638, 9640.—Radosevich 
v. Engle, 111 P.2d 299. 

In view of requirement that justice 
court matters be presented simply and 
concisely so that a layman defendant 
may safely appear and defend, plaintiff 
has burden to clearly designate the sup- 
plemental complaint as an amended 
complaint if he desires it to be so con- 
sidered. Rev.Codes 1935, §§ 9626, 9638, 
ooo ea ee v. Engle, 111 P.2d 

Where although plaintiff failed to 
state cause of action in justice court 
defendant did not press the demurrer 
and made no other objection to com- 
plaint prior to objection to evidence, 
time would be given to plaintiff to 
amend if he chose to do so. Rev.Codes 
1935, §§ 9626, 9638, 9640.—Radosevich 
v. Engle, 111 P.2d 299. 


§ 251 
Pa.Com.PL In an action before a 


he ne 


_ answering, 


FN a ee a ee ep ee 


; 151 ‘ 
rt eS 
8 where the rec- 
ls t he plaintiff pro- 
ced a receipted bill properly sworn 
to, a judgment in his favor is defec- 
tive and will be reversed upon certio- 
es v. McKeon, 30 Del.Co. 


P § 257 _ 

N.Y.Co.Ct. Fact that Justice Court 
summons did not contain a statement 
that, in case of defendant’s default in 
' judgment would be taken 
against him for relief demanded in the 
complaint, did not preclude Justice 
Court from obtaining jurisdiction of 
person of defendant on ground that 
summons did not comply with provi- 
sions of Justice Court Act, so as to 
require the Justice Court to dismiss the 
action. Justice Court Act, § 45.—Ceas 


Pane OAS: 28> N.Y.S.2d ‘173; "176 Mise: 


§ 261 
Ill.App. A justice of the peace after 


hearing the evidence had authority to. 


adjourn the case for a fixed and rea- 
sonable time to enable him to consider 
evidence or examine law relative to the 
case, but adjournment was required to 
be to a definite time and was required 
to be announced in open court so that 
the parties might be present at the 
time of decision in order to take such 
steps for protection of their interests 
as they might deem proper.—Clikeman 
v. Korf, 35 N.H.2d 716, 311 IlApp. 


175. 
§ 263 

Ill.App. A justice of the peace after 
hearing the evidence had authority to 
adjourn the case for a fixed and rea- 
sonable time to enable him to consider 
evidence or examine law relative to the 
ease, but adjournment was required to 
be to a definite time and was required 
to be announced in open court so that 
the parties might be present at the 
time of decision in order to take such 
steps for protection of their interests 
as they might deem proper.—Clikeman 
ace 35 N.E.2d 716, 311 Ill.App. 


§ 268 

Ark. An order of continuance pend- 
ing settlement of suit in justice of the 
peace court was tantamount to an 
agreement between the parties that no 
further action would be taken without 
notice.—Turner Furnishing Goods Co. 
y. Snyder, 146 S.W.2d 913 


§ 283 

Del.Super. A judgment rendered by 
a justice of the peace is void where 
want of jurisdiction appears from the 
record, and no legal effect is given to 
such judgment by the filing of a tran- 
script of. the record in Superior Court. 
—McCoy v. Hickman, 15 A.2d 427. 


§ 290 

Ark. Defendant had right to rely on 
agreement that cause in justice of the 
peace court should remain quiescent 
while efforts at adjustment were being 
made, and judgment of which defend- 
ant allegedly knew nothing until after 
expiration of time for appeal, and 
which the justice of the peace testified 
he did not recall although he might 
have permitted attorney for plaintiff 
to write it up on the docket was prop- 
erly set aside for fraud, notwithstand- 
ing judgment recital that defendant 
appeared in open court and consented 
to the action taken.—Turner Furnish- 
ug Goods Co. v. Snyder, 146 S.W.2d 


§ 291 “ 

Ohio App. Where defendants de- 
murred and did not plead when court 
overruled the demurrer, defendants 
were in default and admitted the al- 
Jegations of bill of particulars filed in 
court of justice of the peace.—Wil- 
Cee ws Tp. v. Maham, 32 N.H.2d 

Us 
Pa.Com.Pl. A justice of the peace 
has no authority to attach a probated 
affidavit of claim to a summons in 
trespass and thereafter to enter judg- 
ment by default without testimony: 
the provision for an affidavit of claim 
in section 2 of the Act of July 7, 
1879, P.L. 194, 42 P.S. § 451, relates 


o action: 
v. Klepf 


Justice Court Act, 
oo8 Harder, 22 N.Y.S.2d 


The alleged understanding of defend- 
ant’s attorney that adjourned date was 
not intended as a trial date, and that 
he was to be informed whether jury 
trial was desired before trial was to 
be had, did not excuse defendant’s 
failure to appear on adjourned day, 
where there was nothing in return of 
justice of peace to indicate that any 
mention had been made of trial by 
jury, or that case was not to be final- 
ly disposed of at adjourned date.— 
Clark v. Harder, 22 N.Y.S.2d 395. 

Pa.Com.P!. The record of an Alder- 
man is defective where one of co-de- 
fendants is not served and there is no 
proof of service of the summons on 
the other defendant._Keystone Home 
Improvement Co. v. Keiser, 19 Leh.L.J. 
215, 56, York We 

The record of an Alderman when the 
defendant doés not appear must show 
either (1) an affidavit unon the back 
of the Summons by the Constable, cer- 
tified by the Justice, setting forth a 
valid service, or (2) that the Constable 
was sworn, and his testimony to the 
same effect taken down by the Justice 
and made a part of the record.—Key- 
stone Home Improvement Co. v. Keiser, 
19 Leh.L.J. 215, 55 York 77. 

§ 303 ; 

Ohio App. The filing of motions for 
a new trial and for judgment notwith- 
standing the verdict does not. extend 
jurisdiction of a justice of the peace in 
a forcible entry and detainer case to 
enter judgment after, the fourth day 
subsequent to the close of the trial, in 
view of the fact that entry of judgment 
within such period is made mandatory 
by statute, and, if judgment is enter- 
ed after such period, the judgment is 
void and the enforcement thereof may 
be enjoined. Gen.Code, § 10378.— 
Strayer v. Hampshire, 28 N.H.2d 780, 
64 Ohio App. 390. i 

Ohio App. Justice of the peace erred 
in entering judgment in a case which, 
on motion by one of the parties, con- 
sented to by the other party, had been 
continued for the further presentation 
of evidence, argument, and submission 
of briefs.—Cryer v. Conard, 28 N.H.2d 
937, 64 Ohio App. 351. 


Ohio App. The filing of briefs pursu- 
ant to leave granted by justice of peace 
after argument by counsel and after the 
case was submitted to justice did not 
extend jurisdiction of justice to enter 
judgment subsequent to fourth day aft- 
er close of trial, since submission of 
case for decision marked the ‘‘close of 
trial” within statute providing that 
justice must enter judgment on the 
fourth day after close of trial. Gen. 
Code, § 10378.—Monahan v. Beams, 33 
N.H.2d 47, 66 Ohio App. 263. 


§ 309 

Ohio App. The filing of motions for 
a new trial and for judgment notwith- 
standing the verdict does not extend 
jurisdiction of a justice of the peace in 
a forcible entry and detainer case to 
enter judgment after the fourth day 
subsequent to the close of the trial, in 
view of the fact that entry of judgment 
within such period is made mandatory 
by statute, and, if judgment is entered 
after such period, the judgment is 
void and the enforcement thereof may 
be enjoined. Gen.Code,  § 10378.— 
Strayer v. Hampshire, 28 N.H.2d 780, 
64 Ohio App. 390. 

Tex.Civ.App. County court of Crane 
county was without jurisdiction to en- 
join enforcement of judgment of jus- 
tice’s court of Taylor county for 
$116.18 against constable and sureties 
on his official bond for failure to take 
proper steps regarding an execution. 
Vernon’s Ann.Civ.St. art. 3825; Ver- 


-non’s Ann.St.Const. a 
Radford Grocery Co. v. Weddle, 


died a 
4 


Tbs 68 
S.W,2d 313. ‘ mY . 

A county court, independent of - 
appellate jurisdiction, is without po 
to enjoin the enforcement of the jud 
ment of a justice’s court, whether the — 
same is void or voidable, unless the ~ 
amount in controversy exceeds $200. 
Vernon’s Ann.St.Const. art. 5, § 16. 
J. M. Radford Grocery Co. y. Wedd 
142 S.W.2d 313. 


§ 310 : 

Tex.Civ.App. Alleged fraud in pr 
curement of premium note should hay 
been urged defensively to suit on no 
in justice court, and maker could n 
seek injunctive relief against enforce- > 
ment of judgment which he permitted 
to go against him in justice court.—M: ; 
Kinney v. Texas Life Ins. Co., 143 8. 
2d 789, error dismissed, judgment ¢ 


rect. 
§ 311 Ps. 
Mich. Where defendant in action on 
a note in a justice court failed to hak) iM 
objection that corporate plaintiff was 
ie 


0 


i 


not represented by a duly licensed 
tiff, nonuse of legal remedies preclu 


ground that plaintiff was not repre- — 
sented by duly licensed attorney in 
the law action.—Smith v. Pontiae Citi- 
zens Loan & Investment Co., 293 N.W. 
661, 294 Mich. 312. F 
§ 313 Ay 
IlL.App. Grantees of a judgment 
debtor, who were judgment debtor’s 
son and daughter-in-law, were not e& 
titled to have judgment obtained ina 
justice of peace court set aside on 
ground that there had been no proper 
service of process upon judgment debt- — 
or, without alleging a meritorious de- — 
fense to claim upon which judgment 
was based. Smith-Hurd Stat. ec. 79, § 
22.—Taylor v. Fredrich, 31 N.W.2d 405. 
308 Ill. App. 324. Not let ae 
Tex.Civ.App. The venue of suit 
enjoin enforcement of justice court 
judgment was controlled by statu 
requiring suits to enjoin execution or os 
to. stay proceedings to be brought in © 
the county in which judgment was ren- — 
dered or suit is pending. Rey.St.1925, 
art. 1995, subd. 17.—McKinney vy. Texas | 
Life Ins. Co., 143 S.W.2d 789, error dis- 
missed, judgment correct. fet 
_In suit to enjoin enforcement of jus- — 
tice court judgment, wherein petition 
failed to allege cause of action because — 
based on grounds that should ha 
been urged defensively in original sui 
court did not err in dissolving temp 


rary injunction.—McKinney vy. Texas 
Life Ins. Co., 1438 S.W.2d 789, error 
dismissed, judgment correct. ; Ei 

316 eee 

Okl. Where a justice of the peace 


has jurisdiction of the subject matter 
of an action and of the parties, his 
judgment is no more subject to col- 
lateral attack than judgments of 
courts of general jurisdiction —Schu- — 
man v. Wallace, 104 P.2d 5 ; 
Tex.Civ.App. Where justice of peace 
sought to impound goats and collect — 
charges under provision of statute ap- — 
plicable to other stock and not one — 
applicable to sheep and goats and re-— 
fused tender of payment of damages _ 
and fees provided for in statute ap- 
plicable to sheep and goats and there- — 
after ordered goats to be sold, in ac- ~— 
tion for possession of goats and for | 
damages resulting from their alleged 
unlawful seizure, trial court did not 
err in refusing to abate action as con- 
stituting a collateral attack upon jus- 
tice court judgment valid on its face 
where it appeared that judgment was 
drawn for purpose of defense against 
action. Rev.St.1925, arts. 6939, 6965.— 
Childers y. Johnson, 143 S.W.2d 123. 


§ 317 

Ohio App. Where. justice of the 
peace failed to enter filing of affidavit 
of prejudice on books of court and 
failed to notify common pleas court of 
filing of affidavit, but proceeded to 
hear and determine cause in which af- 
fidavit was filed, justice’s judgment 
was not “void” but merely ‘“‘voidable,” 


be \ 
-- 8319 ea 
and was not subject to collateral at- 


tack. Gen.Code, § 13433-19.—Adams y. 
Watts, 35 N.E.2d 845, 67 Ohio App. 81. 
319 


Tex.Civ.App. Where it was affirma- 
a tively shown that the only process is- 
sued was issued on Sunday, that. pur- 
hey ported citation was not served upon 
defendant and_ officer’s return so 
_ showed, and that judgment rendered by 
‘ ~ justice of peace was not rendered at 
regular term of court and that it was 
es entered less than 10 days after pur- 
., ported service and return thereof and 
so for a greater sum than plaintiff sued 
for, judgment of justice of peace au- 
Bs thorizing sale of certain goats alleged 
at to have been permitted to run at large 
; in violation of local stock law was void 
and not merely voidable, and it was 
subject to collateral attack in action 
~~ by owner of goats to recover posses- 
of sion and for damages. Rev.St.1925, 
— arts. 2036, 2381, 2400.—Childers v. 
- Johnson, 148 S.W.2d 123. 


ue 


§ 323 . 
Ga.App. Where plaintiff obtained a 
fi. fa. in justice’s court in 1913 and had 
it entered upon general execution dock- 
San et, and a levy was made thereon in 
+1919, but was dismissed and nothing 
further was done-until 1933 when an- 
«other levy was made and_ dismissed, 
and execution was again levied in 1938 
po 
Se 


when an illegality was filed claiming 
that fi. fa. was void on its face, and 
there was no nulla bona entry upon 
fi. fa. nor any further record on dock- 
et, judgment was dormant and could 
not be revived, notwithstanding plain- 
 tiff’s contention that defendant in fi. 
fa. had left the state in 1923 and had 
not lived in state thereafter, and hence 
_ it was error to allow fi. fa. to be in- 

troduced in evidence. Code 1933, §$§ 
3-805, 110-1001.—Crawford vy. Boyd, 10 
 §.H.2d 144, 62 Ca 2 De: 885. 


eye § 341 
_~——siN..Y.Co.Ct. The section of the Jus- 
_ tice Court Act dealing with garnishee 
Nor execution grants a special and some- 
_ what drastic remedy, and hence a 
| judgment creditor should comply fully 
with its requirements. Justice Court 
~~ Act, § 300.—Thompson v. Holmes, 21 
1) \ -N.Y.S.2d 929, 174 Mise. 740. 

Bs ht ; § 343 
i Cal.App. Where on June 5, 1933, a 
~ money judgment was entered in jus- 
- tice’s court having territorial jurisdic- 
tion extending over entire city of Berk- 
eley, which had population of more 
than 30,000, and on March 14, 1939, 
- judgment creditor presented a motion 


y time of granting motion was vested 
a with full statutory authority to exer- 
(ea cise the powers and grant relief em- 
ay bodied in 
‘ ment to be enforced and carried into 
ie execution after lapse of five years from 
date of its entry by leave of court. 
Code Civ.Proc. §§ 34, 81, 685, 881d, 
831h, 901.—Duke v. Justice’s Court of 
City of Berkeley, 108 P.2d 707. 


N.Y.Co.Ct. The affidavit of an attor- 
ney seeking issuance of a garnishee ex- 
ecution should contain an allegation ei- 
ther that the attorney knows of his 
own personal knowledge that there are 
moneys due and owing to the judg- 
y ment debtor in the amount of more 
_ than $12 per week, or else he should 
'. make the allegation on information and 
- pelief and state the sources of his in- 
formation and the grounds of his be- 
lief. Justice Court Act, § 300.—Thomp- 
cd . son vy. Holmes, 21 N.Y.S.2d 929, 174 
7. Misc. 740. 


3 
N.Y.Co.Ct. Before 
+ sue garnishee execution, he should 
make an order directing that execution 
issue as provided by that section of the 
Justice Court Act dealing with gar- 
nishee proceedings. Justice Court Act, 
3 300.—Thompson v. Holmes, 21 N.Y. 

§8.2d 929, 174 Misc. 740. 


statute . permitting judg- 


Garnishee execution which stated 
that there were ‘wages’, “earnings”, 
“salary”, and “profits”, due and owing 


to judgment debtors and to become 
due and owing to them weekly from 


. 
a justice can is- 


JUSTICES 
creamery company, 


the money due judgment debtors 
from creamery company and to become 


due was for milk produced on farm ~ 
udgment debtors, 


occupied by the 
since such moneys were not “wages’ 
“earnings”, “salary”, or “profits”, but 
were “debts”, and should have been 
garnisheed as debts. Justice Court 
Act, § 300.—Thompson y. Holmes, 21 
N.Y.S.2d 929, 174 Mise. 740. 


357 
Tex.Civ.App. The statute requiring 
writs to stay proceedings for execution 
on judgment to be returned to the court 
rendering judgment, or in which suit 
is pending, controls both venue and ju- 
risdiction, but is applicable only to 
district and county courts, not to jus- 
tice courts. Rev.St.1925, art. 4656.— 
McKinney vy. Texas Life Ins. Co., 143 
8.W.2d 789, error dismissed, Judgment 
correct. 
361 


§ 

Ark. A judgment debtor’s allega- 
tions that debtor experienced difficulty 
in executing appeal bonds, and that 
justice of peace was not at home when 
debtor’s attorney took bonds and affi- 
davits for appeals to justice’s home at 
10 P. M. on the last day on which 
appeals could be taken from justice’s 
judgments, were insufficient to state 
cause of action to require justice to 
grant appeals, and for injunction re- 
straining constable from levying on 
debtor’s property by virtue of execu- 
tions issued on such judgments. 
Pope’s Dig. §§ 8475-8477; Acts 1939, 
p. 851.—Bridgman v. Johnson, 142 §S. 
W.2d 217, 200 Ark. 990. 

Ga.App. Where plaintiff obtained a 
fi. fa. in justice’s court in 1913 and 
had it entered upon general execution 
docket, and a levy was made thereon 
in 1919, but was dismissed and noth- 
ing further was done until 1933 when 
another levy was made and dismissed, 
and execution was again levied in 1938 
when an illegality was filed claiming 
that fi. fa. was void on its face, and 
there was no nulla bona entry upon fi. 
fa. nor any further record on docket, 
judgment was dormant and could not 
be revived, notwithstanding plaintiff’s 
contention that defendant in fi, fa. had 
left the state in 1923 and had not lived 


2 


in state thereafter, and hence it was- 


error to allow fi. fa. to be introduced in 
evidence. Code 1933, §§ 8-805, 110- 
1001.—Crawford v. Boyd, 10 S.E.2d 
144, 62 Ga.App. 885. 2 


§ 379 
Mich. The docket of a justice of the 
peace showing an adjournment to De- 
cember 3, 1932 at 9 A. M. followed by 
entry reading ‘“‘December 3, 1932; Case 
ealled. Parties appear as _ before” 
showed that justice did not lose juris- 
diction, notwithstanding. absence of 
specific statement that plaintiff ap- 
peared within the hour of adjournment. 
Comp.Laws 1929, §§ 16085, 16273.—Per- 
ry v. Link, 297 N.W. 68, 297 Mich: 50. 

§ 386 
Okl. An appeal by bill of exceptions 
may be taken from justice court to dis- 
trict court to review justice court judg- 
ment on a question of law, and where 
there was substantial compliance with 


the statutes, it was error for district ~ 


court to dismiss an appeal from jus- 
tice court by bill of exceptions. 39 


OkI.St.Ann. §§ 215, 216.—Phillips vy. 
Cleveland, 105 P.2d 1065. 
§ 387 


Tex.Civ.App. The county court of 
Crane county has no ‘appellate juris- 
diction over a judgment of a justice’s 
court of Taylor county.—J. M. Radford 
Grocery Co. v. Weddle, 142 S.W.2d-313. 


§ 3383 

Mo.App. Where attachment suit 
originated in justice court, and such 
court did not obtain jurisdiction over 
aeroplane under writ of attachment, 
circuit court did not obtain jurisdic- 
tion over aeroplane on appeal.—Clau- 
son v. Tipton, 147 S.W.2d 148. 

Tex.Civ.App. In action on life in- 
surance policy, where record on appeal 
from county court’s judgment for 
plaintiff after appeal from- justice 
court, claimed by appellant to be with- 
out jurisdiction because presiding jus- 
tice was plaintiff's counsel in subject 


was invalid where 


ee ae 


matter of suit before institution ther 


of, shows only that such justice wrote — 


insurer in behalf of plaintiff's claim 


show ‘that he had any financial interest 
in matter or was employed to collect 
sum due under policy, appellant’s con- 
tention that county court was without 
jurisdiction - because justice court 
lacked jurisdiction is without merit.— 
Blue Bonnet Life Ins. Co. v. Robinson, 
153 S.W.2d 200. a 


§ 

Miss. The circuit court acquires ju-. 
risdiction to try a civil or criminal case 
which has been appealed from justice 
court upon, filing of duly certified 
transcript of record with circuit clerk, 
and then the burden of proving that 
the justice of the peace had jurisdic- 
tion, and that jurisdiction has been 
acquired by the circuit court by means 
of appeal, is to be met by testimony 
offered on the trial instead of by mere 
expedient of introducing an affidavit 
made by someone not required to be: 
present in circuit court for cross-ex- 
amination.—Lee y. State, 2 So.2d 148, 
190 Miss. 877, overruling suggestion of 
erpor 1 So.2d 492, sae Miss. 877. 


Tex.Civ.App. Where amount sought 
by defendant in ecross-action to suit on 
note exceeded maximum jurisdiction of 
justice court in which suit was com- 
menced, the county court at law, to 
which suit was carried by appeal, had 
no jurisdiction to render judgment for 
defendant in his cross-action.—United 
Finance Corporation y. Quinn, 149 S.W. 
2d 148, error dismissed. 


Tex.Civ.App. In action on life insur- 
ance policy, where plaintiff's written 
pleading, filed in justice court and 
urged in county court on _ appeal, 
showed that plaintiff sued for $199, in- 
cluding “reasonable attorney’s fee’, 
parties’ agreement on trial that such a 
fee in such courts and Court of Civil | 
Appeals would be $50, did not consti- 
tute pleading by plaintiff for $50 fee, 
and county court’s award of such fee 
did_ not establish fact that plaintiff 
sued for more than she _ specifically 
prayed for in her pleading, so that 
county court was not without jurisdic- 
tion on ground that amount in con- 
troversy, excluding interest, exceeded 
$200.—Blue Bonnet Life Ins. Co. vy. 
Robinson, 153 §.W.2d 200. 


§ 411 

Pa.Com.Pl. Where a tenant in a writ- 
ten lease waives all right of appeal 
from any judgment entered against him 
by any court or magistrate, for rent, 
damages, possession or otherwise he 
may not appeal from a judgment of a 
Justice of the Peace, and if such appeal 
is taken and the record shows all ques- 
tions were within the jurisdiction of 
the justice, it will be stricken off.— 
Kirschnek y. Civial, 30 Del.Co. 107. 


§ 416 
, Cal.Super. Where no demurrer was 
interposed in justice’s court on ground 
that complaint was uncertain with re- 
spect to amount for which suit was 
brought, the point could not be consid- 
ered on appeal from judgment of dis- 
missal.—Ballin v. Los Angeles County 


Pair; (141 P2a* 753: 
§ 418 } 
Okl. It is unnecessary to file a me- 


tion for new trial after a judgment in 
the justice of peace court, and appeal 
must be taken within ten days from 
the date of the-judgment rendered. 39 
Okl.St.Ann., § 212.—Offutt vy. Fizz-O 
Water Co., 104 P:2d 559. 
§ 424 
N.Y.Co.Ct. The County Court hear- 
ing appeal from judgment of justice of 
peace cannot extend time within which 
a party may perfect his appeal from 
such judgment, Justice Court Act, §% 
428, 430.—Clark v. Harder, 22 N.Y.S. 
2d 396. 
425 


§ 

Okl. It is unnecessary to file a mo- 
tion for new trial after a judgment in 
the justice of peace court, and appeal 
must be taken within ten days from 
the date of the judgment rendered. 
39 OklSt.Ann. § 212.—Offutt y. Fizz- 
O Water Co., 104 P.2d 559. 


for benefits under policy and does not sd 


Bas} 


“13 S.H.2d 
“158, ; ve 
431 ‘ 


§ m 
Ark. The inability of person against 
‘whom justice of peace judgment was 


_ returned, to execute appeal bonds, did 


not prevent affidavit for appeal from 
being filed and transcript from being 
lodged with the circuit clerk, and in 
absence of bonds, the judgments would 
not have been superseded, but the ap- 
peals could have been prosecuted to 
the circuit court. Pope’s Dig, §§ 8475- 
8477; Acts 1939, p. 851.—Bridgman vy. 
Aiea 142 S.W.2d 217, 200 Ark. 
90. 


§ 437 
Pa.Com.Pl. A corporation is-not re- 
quired to give bail absolute for payment 
of debt, interest and costs upon an ap- 
peal from a judgment of a Justice of 
the Peace.—Neal v. Suburban Co-opera- 
tive Ass’n, 30 Del.Co. 94. 
There are two methods of appeal from 
a judgment of a Justice of the Peace 
—one by payment of costs accrued and 
furnishing bail absolute in double the 
probable amount of costs accrued and 
likely to_ accrue, and the other by giv- 
ing good and sufficient bail absolute 
conditioned for the payment of debt, in- 
terest and costs that have accrued and 
will accrue, if the judgment be af- 
firmed.—Neal v. Suburban Co-operative 
Ass’n, 30 Del.Co. 94. 
§ 439 
N.Y.Co.Ct. An appeal from judg- 
ment of justice of peace was not per- 
fected, notwithstanding that justice re- 
ceived notice ofwappeal within 20 days 
after entry of judgment as required by 
statute, where justice received costs 
24 days after entry of judgment and 
not within 20 days thereafter as re- 
quired by statute. Justice Court Act 
gg 428, 430.—Clark v. Harder, 22 N.Y. 
S.2d 395. he 
To perfect appeal from judgment of 
justice of peace, costs should be paid 
at time of service of notice of appeal. 
Justice Court Act, §§ 428, 430.—Clark 
vy. Harder, 22 N.Y.S.2d 395. 
§ 442 : 
Ark. The inability of person against 
whom justice of peace judgment was 
returned, to execute appeal bonds, did 
not prevent affidavit for appeal from 
being filed and transcript from being 
lodged with the circuit clerk, and in 
absence of bonds, the judgments would 
not have been superseded, but the ap- 
peals could have been prosecuted to 
the circuit court. Pope’s Dig. §§ 8475- 


8477; Acts 1939, p. 851.—Bridgman v. 
Johnson, 142 S.W.2d 217, 200 Ark. 
990. 


Tex.Civ.App. The filing of an ap- 
peal bond by judgment creditors in the 
justice court was not a prerequisite to 
the jurisdiction of the county court 
on an appeal by the judgment credi- 
tors from a judgment in favor of the 
garnishee in a garnishment proceed- 
ing.—Hobbs v. Downing, 147 8.W.2d 
284. 


§ 443 
Ohio App. An appeal bond furnished 
in connection with appeal from a jus- 
tice court’s judgment is for benefit of 
prevailing party in justice court. Gen, 
Code, § 10383.—Shadwick y. Fickle, 35 
N.E.2d 787. 


§ 449 

Ui.App. The filing of an appeal bond 
with a justice of the peace within 20 
days after rendition of judgment of a 
justice is “jurisdictional” and, unless 
it is so filed, the circuit court has no 
jurisdiction to hear the case. Smith- 
Hurd Stats. e. 79, § 116.—Clikeman v. 
Korf, 35 N.H.2d 716, 311 Ill.App. 175. 

W.Va. The mere production or ten- 
der of an appeal bond does not per- 
fect an appeal from judgment ren- 
dered by a justice of the peace. Code 
1931, 50-15-1 et seq., 50-15-12.—Worley 
v. Easley, 13 S.E.2d 158. 

Where an appeal bond, in proper 
form and penalty, was left at office of 
justice of peace and the justice told 


; ane 
) el 4 b tt 2 
igment of a justice peace ren- 
dered on June 3, 1940. Code 1931, 
50-15-6.—Worley v. Ea 


( for appealing | 

e bond was all right, a wi 
was within 10 days of date of judg- 
ment from which appeal was sought. 
there was an “approval” of the appeal 


the first approval disapproving the ap- 


eal bond were ineffective. Code 1931, 


OPEN wae v. Wasley, 13 8.H.2 

Where an appeal was | 
granted by a justice of peace, the cir- 
cuit court had jurisdiction to permit 


the giving of a proper bond. Code 
1931, 50-15-6.—Worley y. Wasley, 13 
S.B.2d 158. 


k § 450 
Miss. Where appeal bond in justice 
court was filed at least 21 days after 
the judgment, the appeal and the subse- 
quent judgment thereon were a nullity. 
—Gardner v. pee So. 720. 
3 


Chio App. 
nished in connection with appeal to 
common pleas court from a_ justice 
court’s judgment is signed by princi- 
pal only, bond is invalid and is not the 
subject of amendment under statute. 


Gen.Code, §§ 10383, 10395.—Shadwick 
v. Fickle, 35 N.E.2d 787. 

§ 454 ° . 
Mont. The statute providing that 


when an undertaking on appeal is filed 
it must be in twice the amount of the 
judgment, including costs, in so far as 
it provides that a deposit of amount of 
judgment appealed from is equivalent 
to filing of undertaking, constitutes a 
“snecial statute” relating solely to un- 
dertakings on appeal from a justice 
court and, as to such undertakings, 
takes precedence over statute provid- 
ing that in civil cases arising in jus- 
tices’ courts, wherein an undertaking 
is required, plaintiff or defendant may 
deposit with -the justice a sum of 
money equal to amount required by 
undertaking, which sum shall be taken 
as security in place of undertaking. 
Rev.Codes 1935, §§ 9718, 9757.—Rosgs V. 
Greenwald, 115 P.2d 290. 

Mont. Where - plaintiff recovered a 
money judgment against defendant in 
a justice court, and defendant ap- 
pealed to district court and in lieu of 
appeal bond deposited with the justice 
a cashier’s check in amount of judg- 
ment, including costs, the deposit was 
adequate to give district court juris- 
diction of appeal. Rev.Codes 1935, 3 
9718, 9757.—Ross v. Greenwald, 115 P. 
2d 290. 

§ 455 

Mont. The Legislature could provide 
for a right of appeal by defendant to 
district court from a justice court’s 
money judgment for plaintiff by secur- 
ing plaintiff in the judgment, including 
costs incurred in justice court, without 
securing plaintiff against costs in dis- 
trict court. Rev.Codes 1935, §§ 9718, 


Perec v. Greenwald, 115 P.2d 
; § 460 
Colo. An appeal to county court 


from judgment of justice of peace was 
duly perfected by timely filing of ap- 
peal bond duly approved by justice 
and by entry of general appearance 
by both parties, and such appeal bond 
continued in full force and effect, not- 
withstanding that justice’s transcript 
showed that surety withdrew:-from the 
bond and that another bond was vol- 
untarily filed after expiration of statu- 
tory time, where original bond was 
apparently good in both form and sub- 
stance, and was not adjudged informal 
or otherwise insufficient under statute. 


125 C.S.A. c@. 96, §§ 141, 143, 148.— 
Stanich v. Norgard, 115 P.2d 642. 
Ohio App. Where appeal bond fur- 


nished in connection with appeal to 
common, pleas court from a justice 
court’s judgment is signed by princi- 
pal only, bond is invalid and is not 
the subject of amendment under stat- 
ute. Gen.Code, §§ 10383, 10395.— 
Shadwick v. Fickle, 35 N.H.2d 787. 
Tenn. On appeal from magistrate’s 
judgment for plaintiff, circuit court 
erred in refusing defendant permission 
to amend defective appeal bond, even if 
parties described as sureties thereon 


bond, and acts of justice subsequent to — 


actually 


Where appeal bond fur- 


topped” from questioning sufficiency 
bond by motion to dismiss appeal af 
common pleas court had instruct 

verdict against plaintiff, and plainti 
conduct constituted a ‘‘waiver”’ of _ 
validity of bond. Gen.Code, §§ 103 
PR ar iS hed 3 v. Fickle, 35 N.! i 
Where plaintiff waived invalidity of — 
appeal bond furnished by defendant in 

connection with defendant’s appeal to 
common pleas court from a justi 
court’s judgment, case stood in co 
mon pleas court as though a suffici 
bond had been given, and latter co 
had jurisdiction of case, which in- 
volved a claim for less than $100. | 

Code, § 10383.—Shadwick v. Fickle. 
N.E.2d 787. pape ek 


§ 464 Oe 

Mo.App. The notice of appeal fr 
justice court provided for by statu 
must be in writing and must be serv 
at least 10 days before second term 
circuit court after appeal is taken 
circuit court as provided by statute, 

and the giving of such written noti 
on an appeal from justice cour 
‘mandatory,’ and failure to give J 
tice, unless it is waived, leaves cii ; 
court without jurisdiction excep i 
dismiss appeal or affirm judgmen yf 
justice court, at option of appell 
Mo.St.Ann, §§ 2354, 2355, 2357, 


§ 465 — eres 
d o The notice of appeal fro 
justice court provided for by statut 
must be in writing and must be served — 
at least 10 days before second term 
of circuit court after appeal is take 
to circuit court as provided by sta 
and the giving of such written no 


of circuit court after appeal is taken 
to circuit court as provided by statut 

and the giving of such written notice 
on an appeal from justice court i 
“mandatory,” and failure to give no 
tice, unless it is waived, leaves cir- 

cuit court without pt 


172. j 

Where two defendants were neces- 
sary parties to suit commenced in © 
justice court to enforce a mechanic’s 
lien, both defendants were “necessary 
parties” on appeal to circuit court, and 
notice of: appeal should have been 
served on both, unless there was a 


waiver by both. Mo.St.Ann. §§ 2354, 
2355, 2357, pp. 2456, 2457, 2462.— 
Reis-Moran Lumber Co. vy. Putney 


Roofing Co., 147 S.W.2d 172. 
Pa.Com.Pl. Under Section 1 of Rule 
7 of the Court of Common Pleas of the 
Fourteenth Judicial District, failure to 
serve notice of appeal within fifteen 
days after filing, does not arbitrarily 
end and dismiss the appeal, but merely 
gives the plaintiff an opportunity to 
tolerate the situation or invoke the 
penalty of dismissal by proper action.— 
Laddi v. Grazianna, 40 D.& C. 575, 4 | 
Fay.L.J. 65. ! 


Pea ee ahah i on ll a 


§ 469 


§ 469 4 
Mo.App. The notice of appeal from 
justice court provided for by statute, 
must be in writing and must be served 
at least 10 days before second term of 
circuit court after appeal is taken to 
circuit court as provided by statute, 


‘and the giving of such written notice 


on an appeal from justice court is 
“mandatory,” and failure to give no- 
tice, unless it is waived, leaves circuit 
eourt without jurisdiction except to 
dismiss appeal or affirm judgment of 
justice court, at option of appellee. 
Mo.St.Ann. §§ 2354, 2355, 2357, pp. 
2456, 2457, 2462—Reis-Moran Lumber 
‘Co. v. Putney Roofing Co., 147 S.W.2d 
ies 


§ 473 

Pa.Com.Pl, Defendant appealed from 
a judgment obtained by plaintiff be- 
fore a justice of the peace and filed her 
appeal in the prothonotary’s office on 
February 1, 1938. April 25, 1938, de- 
fendant served notice on plaintiff that 
the appeal had been filed and made 
proof thereof. June 15, 1940, plaintiff 
filed a praecipe to strike off the appeal 
for the reason that notice of taking it 
had not been served on plaintiff within 
fifteen days after filing. Held, that 
failure to serve notice of appeal within 
fifteen days after filing under Section 1 
of Rule 7 of the Court_of Common 
Pleas of the Fourteenth Judicial Dis- 


trict put the defendant in default, but | 


as notice had actually been served_be- 
fore action was taken by plaintiff to 
take advantage of the default, defend- 
ant’s failure was cured by the actual 
service.—Laddi vy. Grazianna, 40 D. & C. 
575, 4 Fay.L.J. 65. 
§ 474 : 

Mo.App. Where plaintiff in suit com- 

menced in justice court against roofing 


and construction companies to enforce 


a mechanic’s lien appealed to circuit 


court but did not serve written notice 


of appeal upon roofing company with- 
in time required by statute, and both 
‘companies were necessary parties, fact 
that roofing company appeared in Cir- 
euit court and expressed intention to 
“waive requirement of written notice of 
appeal did not affect construction 
company’s right to an affirmance of 
justice court’s judgment in its favor. 
Mo.St.Ann. §§ 2354, 2355, 2357, pp. 


2456, 2457, 2462.—Reis-Moran_ Lumber 


Co. v. Putney Roofing Co., 147 S.W.2d 
172. 

Where two defendants were neces- 
sary parties to suit commenced in jus- 


tice court to enforce a mechanic’s lien, 


both defendants were “necessary par- 
ties’ on appeal to circuit court, and 
notice of appeal should have _ been 
served on both, unless there was a 
waiver by both. Mo.St.Ann. §§ 2354, 
2355, 2357, pp. 2456, 2457, 2462.—Reis- 
Moran Lumber Co. y. Putney Roofing 
-Co., 147 S.W.2d 172. 


475 

Ga.App. Where an appeal in forma 
pauperis from a judgment for more 
‘than $50 in the justice’s court to the 
superior court was entered within the 
‘time required by law, such appeal was 
not subject to dismissal on the ground 
that it failed to show that it had ever 
been filed in the justice’s court, where 
uncontroverted extrinsic evidence es- 
tablished that appeal was actually filed 
with the magistrate who rendered the 
judgment within the time required by 
Jaw, but that magistrate failed to sign 
his name to an entry on the appeal 


showing that it was thus filed. Code 


1933, §§ 6-301, 6-302, 6-304.—Holton 


-y. Kea, 14 S.B.2d 572. 


§ 477 
W.Va. A defendant by appealing 
from the judgment of a justice waives 
all irregularities in the proceedings be- 
fore the justice, including lack of serv- 
ice of process.—Winona Nat. Bank v. 
Fridley, 10 S.H.2d 907. 


§ 478 
Colo. A motion in county court for 
dismissal of appeal from judgment of 


justice of peace could not be enter- 


tained after parties had each entered 
a general appearance.—Stanich y. Nor- 
gard, 115 P.2d 642. 


pis .. 
is 


JUSTICES OF THE PE 
. § 479 

Mo.App. Under statutes respecting 
appeals from justice court, it was not 
the Legislature’s intention, in fixing 
definite time limits for the taking and 
disposing of appeals from a justice 
court, to permit one defendant in a 
suit to enforce a mechanic’s lien to go 
into circuit court after circuit court 
has lost jurisdiction because of failure 
of appellant to give both defendants 
notice of appeal within time required 
by statute, and, by entering such de- 
fendant’s appearance at a later time, 
deprive the other defendant of benefit 
of judgment which has been rendered 
in its favor by justice court denying 
a lien against its property, especially 
where both defendants are necessary 
parties to suit. Mo.St.Ann. §§ 2354, 
2355, 2357, pp. 2456, 2457, 2462.—Reis- 
Moran Lumber Co. v. Putney Roofing 
Co., 147 ‘S.W.2d 172. 

§ 481 

Tex.Civ.App. A justice of the peace 
court was not without power and ju- 
risdiction to try action therein on mer- 
its because defendant excepted to judg- 
ment overruling plea of privilege, per- 
fected appeal therefrom, and then ob- 
jected to justice trying case on merits. 
—Blue Bonnet Life Ins. Co. v. Robin- 
son, 153 S.W.2d 200. 


§ 484 

_Iu.App. The transcript of the jus- 
tice of the peace stands as the ‘“‘decla- 
ration” in the circuit court and igs the 
basis of suit, and, after the transcript 
is once filed, the justice of the peace 
loses jurisdiction of the case and can- 
not amend or change the transcript in 
any manner.—Clikeman v. Korf, 35 N. 
E.2d 716, 311 Ill.App. 175. 


$485 
Ark. The inability of person against 
whom justice of peace judgment was 


returned, to execute appeal bonds, did 


not prevent affidavit for appeal from 
being filed and transcript from being 
lodged with the circuit clerk, and in 
absence of bonds, the judgments would 
not have been superseded, but the ap- 
peals could have been prosecuted to 
the circuit court. Pope’s Dig. §§ 8475- 
8477; Acts 1939, p. 851.—Bridgman v. 
yee eee 142 S.W.2d 217, 200 Ark. 


Pa.Com.Pl. The word “supersede” in 
the Act of 9 May 1889, P.L. 176. 42 PS. 
§ 766, prescribing that entry of bail 
and appeal from a judgment of a Jus- 
tice of the Peace. will supersede a judg- 
ment entered in the Common Pleas on a 
transcript, means to stay, stop or annul 
the judgment.—Neal vy. Suburban Co- 
operative Ass’n, 30 Del.Co. 94, 

A judgment entered upon a transcript 
from a judgment of a Justice of the 
Peace, will be stricken off, where the 
defendant thereafter and within the 
statutory period perfects his appeal 
from the judgment of the justice—Neal 
Gara pusban Co-operative Ass’n, 30 Del. 


; § 486 

Miss. On appeal to the Circuit Court 
from the justice of the peace court in 
both civil and criminal cases, it is 
necessary that a certified transcript 
of the record of the proceedings in 
the justice court be filed in the Cir- 
cuit Court, to confer on the Circuit 
Court jurisdiction to try the appeal 
on its merits but nothing else need be 
done for the Circuit Court to acquire 
jurisdiction. Code 1930, §§ 64-67, 
3403.—Lee y. State, 1 So.2d 492, 190 
Miss. 877, suggestion of error over- 
ruled 2 So.2d 148, 190 Miss. 877. 

Pa.Com.Pl. Act of Assembly does 
not require that in appeal from justice 
of the peace, the recognizance or copy 
thereof be attached to the transcript, 
and essentials met where recognizance, 
in the usual practice, appears on the 
alderman’s docket.—Marcus Dry Goods 
re v. Overbaugh, 34 Luz.L.Reg.Rep. 


§ 487 
Ohio App. Statute relating to verifi- 
eation of bill of exceptions in courts 
of record does not apply to bills of 
exceptions from a justice’s court, since 
justice’s court is not a “court of rec- 
ord” and has no official court reporter. 


ACE 


“Gen.Code, 


LS a 

§ 11571.—People 
Co. v. Rummell, 31 N.H.2d 478 
App. 44. , 2 
. Bills of exceptions in cases before a 
justice of the peace are governed by 
statute providing, among other things, | 
that party excepting must reduce ex- 
ceptions to writing and present bill to — 
trial judge for corrections and signing. 
Gen.Code, §§ 10359-10363.—Peoples 
Banking Co. v. Rummell, 31 N.E.2d 
478, 66 Ohio App. 44. 

Furported transcript of testimony be- 
fore justice of the peace to which was 
added a certificate that the transcript 
was full, true, and correct transcript 
of testimony given by witnesses, signed 
by reporter, did not constitute a “bill 
of exceptions”, since statute requiring 
presentation to judge for corrections 
and signing was not complied with. 
Gen.Code, $$ 10359-10363.—Peoples 
Banking Co. v. Rummell, 31 N.H.2d 
478, 66 Ohio App. 44. 


§ 497 

Ohio App. The statutory provision 
that in cases tried in courts of record, 
the certificate of the official court re- 
porter attached to the transcript of 
testimony shall be sufficient verification 
of the bill of exceptions and the signa- 
ture of the trial judge shall not be 
necessary, unless within 10 days after 
notice to the adverse party, of the fil- 
ing of such bill of exceptions, the ad- 
verse party file objection or amend- 
ment to such bill, in which case such 
bill should be submitted to the court 
for settlement. as provided in the Ap- 
pellate Procedure Act, has no applica- 
tion to bills of exceptions from a jus- 
tice court, since such court is not a 
eourt of record and has no _ oflicial 
court reporter. Gen.Code, §§ 10359- 
10363, 11571.—Cryer Ww. Conard, 28 N. 
B.2d 937, 64 Ohio App. 351. 


§ 499 

Ark. Prior to 1939 statute requiring 
arty appealing from justice of peace 
udgment to file transcript of judg- 
ment in office of circuit court clerk 
within 30 days of judgment, responsi- 
bility for filing transcripts was placed 
on justices of the peace, but party 
appealing had duty to see that tran- 
script was lodged with circuit court 
clerk. Pope’s Dig. §§ 8475-8477, 8479; 
Acts 1939, p. 851.—Bridgman v. John- 
son, 142 S.W.2d 217, 200 Ark. 990. 
The statutory requirement that tran- 
script of justice of peace judgment be 
lodged with circuit court within 30 
days after rendition of judgment is 
“mandatory,” and unless such require- 
ment is complied with, the circuit court 
is without jurisdiction of appeal from 
justice of peace judgment. Pope’s Dig. 
§ 8475; Acts 1939, p. 851.—Bridgman 
a tte 142 S.W.2d 217, 200 Ark. 


The inability of person against whom 
justice of peace judgment was return- 
ed, to execute appeal bonds, did not 
prevent affidavit for appeal from being. 
filed and transcript from being 
lodged with the circuit clerk, and in 
absence of bonds, the judgments would 
not have been superseded, but the ap- 
peals could have been prosecuted to the 
circuit court. Pope’s Dig. §§ 8475- 
8477; Acts 1939, p. 851.—Bridgman y. 
Johnson, 142 §.W.2d 217, 200 Ark. 990. 

Ark. Under statute requiring party 
appealing from a justice judgment to 
file transcript of judgment in office 
of circuit court clerk within 30 days 
after rendition of judgment, where 
party appealing from justice judgment 
delivered transcript to circuit court 
clerk within 80-day period and clerk 
accepted ,it, but did not mark tran- 
script filed because filing fee was not 
paid, and clerk did not make any de- 
mand upon party for filing fee, or no- 
tify him that it would not be filed un- 
til fee was paid, act of depositing tran- 
script with clerk constituted a “filing” 
within meaning of statute. Pope’s Dig. 
§ S479); pe ACtsiy L939) MACH ese omi Saige 
Stanislaus v. Austin, 150 S.W.2d 610. 

Miss. The circuit court acquires ju- 
risdiction to try a civil or criminal case 
which has been appealed from justice 
court upon filing of duly certified tran- 
script of record with circuit clerk, and 


the circuit court by 
to be met by testimony offered on the 
trial instead of by mere expedient of in- 


court for 


EN Le ee ee TTR Br Fae en ee en 


' petition in error, 


n cee 
: acquired by 
means of appeal, is 


troducing an affidavit made by someone 
not required to be present in circuit 
eross-examination.—Lee vy. 
State, 2 So.2d 148, 190 Miss. 877, over- 
ruling suggestion of error 1 So.2d 492, 
190 Miss. 877. 

Tex.Civ.App. Where plaintiff appeal- 
ed to county court from adverse judg- 
ment in justice’s court, and record did 
not show that any effort was made 
other than request to justice to have 
transcript and certified copies of pro- 
ceedings before .justice’s court brought 
up to county court, defendant could not 
complain that at term of county court 
succeeding judgment of justice’s court, 
no transcript from justice’s court had 
been filed in county court, and that 
there was no certified copy of bill of 
costs taken from justice’s fee book or 
eorrect copy of entries on justice’s 
docket. Rev.St.1925, arts. 2459, 2460.— 
Reynolds v. Sandel, 142 S.W.2d 527. 


502 

Il.App. The transcript of the jus- 
tice of the peace stands as the ‘‘decla- 
ration” in the circuit court and is the 
basis of suit, and, after the transcript 
is once filed, the justice of the peace 
loses jurisdiction of the case and can- 
not amend or change the transcript in 


any manner.—Clikeman v. Korf, 35 N. 


B,2d 716, 311 Ill.App. 175. 


: § 509 

Il.App. Where transcript filed by 
justice of the peace showed that the 
justice heard the case on August 11, 
1939, and continued it to August 19, 
for his decision, when he entered judg- 
ment in favor of plaintiff, and appeal 
bond was filed and approved Septem- 
ber 12, 1939, circuit court was with- 
out jurisdiction of appeal because of 
expiration of more than 20 days be- 
tween date of judgment and filing and 
approval of bond, notwithstanding that 
bond recited that appeal was taken 
from judgment entered on August 30, 
1939. Smith-Hurd Stats. ce. 79, § 116.— 
Clikeman vy. Korf, 35 N.E.2d 716, 311 
Ill.App. 175. \ 

Bond filed by one who appeals to the 
eircuit court from judgment of the 
justice of the peace is no part of the 
“transcript” and cannot aid it in any 
way in determining the jurisdiction of 
the circuit court.—Clikeman vy. Korf, 
85 N.H.2d 716, 311 Ill.App. 175, 

N.Y.Co.Ct. On appeal from justice 
court judgment, County Court is bound 
by return of justice as to what oc- 
curred in Justice Court.—Clark vy. Har- 
der, 22 N.Y.S.2d 395. 


Okl, Where appeal by corporation, 
from justice of the peace to district 
court, was by bill of exceptions and 
and was to obtain 
a review of an order denying motion 
to quash summons and service thereof, 
coupled with a plea to jurisdiction of 
justice on grounds that justice was 
without jurisdiction of the person, or 
the subject matter of the action, and 
the plea contained no allegation that 
eorporation was a foreign corporation, 
and bill of exceptions showed no evi- 
dence on such question, and summons 
and return were regular in form and 
showed proper service, there was no 
showing before district court of lack 
of jurisdiction of person of corpora- 
tion.—J. F. Smith, Inc., v. Patton, 112 
P.2d 170. 


§ 513 

Cal.App. The ‘stipulation’, contem- 
plated by statute requiring dismissal of 
appeal from justice’s court not brought 
to trial within one year in absence of 
a written stipulation extending time, 
is a written stipulation from which it 
must clearly and definitely appear that 
the statutory time was deliberately in- 
tended to be extended by both parties. 
Code Ciy.Proe. § 981a.—Nowack vy. Su- 
perior Court in and for San Mateo 
County, 105 P.2d 395. _ Be 

Under statute requiring dismissal of 
appeal from justice’s court not brought 
to trial within a year in absence of 


ritten stipulation extending 
“waiver” by 
not be relied upon as a substitute for 
the required written stipulation. Code 
Civ.Proe. § 98la.—Nowack y. Superior 
Court in and for San Mateo County, 
105 P.2da 395. 

Where appeal from justice’s court 
was not brought to trial within a year 
and no written stipulation extending 
time was made, oral stipulation of par- 
ties extending time was insufficient to 
toll the running of the one-year period 
and could not create an equitable ‘es- 
toppel” against assertion of right to 
dismissal of appeal, hence in original 
proceeding in District Court of Ap- 
peal, peremptory writ of mandate 
would issue to compel superior court to 
dismiss the appeal. Code Civ.Proc. § 
981a.—Nowack vy. Superior Court in 
se for San Mateo County, 105 P.2d 
OKI. Where action was brought be- 
fore a justice court for an amount less 
than $20, and defendant filed a cross- 
action claiming $42, and a stipulation 
offering to confess judgment for $9, 
and justice rendered judgment for 
plaintiff for $10, on defendant’s appeal 
to court of common pleas where a hear- 
ing was'had, it was error to determine 
that cross-action was filed in bad faith 
and dismiss appeal on ground that 
eourt did not have jurisdiction thereof. 
39 OklLSt.Ann. § 250; 12 OkI.St.Ann. 
§ 1106; Okl.St.Ann.Const. art. 2, § 19. 
pea Cab Co. v. Warfield, 112 P.2d 


Tenn. Where papers in suit before 
‘magistrate were duly filed in circuit 
court on defendant’s appeal from judg- 
ment for plaintiff, such court erred in 
dismissing suit on ground of defective 
appeal bond, though magistrate’s war- 
rant did not show that he granted ap- 
peal, but only that appeal was prayed. 
Code 1932, § 10191.—McAnally v. Stan- 
sell, 150 S.W.2d 724, 177 Tenn. 376. 


§ 521 

Ill. App. Where defendant, after de- 
fendant’s appeal to county court from 
a justice court’s judgment for plaintiff 
was dismissed by county court, filed a 
petition in nature of petition for writ 
of error coram nobis to reinstate ap- 
peal, and averment in plaintiff’s amend- 
ed answer to petition alleging that de- 
fendant at term of court when appeal 
was dismissed had_ knowledge of dis- 
missal of appeal and acquiesced in final 
judgment of dismissal was not sup- 
ported by allegations of fact, aver- 
ment was a “conclusion” of pleader 
and was not admitted by defendant’s 
motion to strike answer.—Christian v. 
Smirinotis, 35 N.H.2d 545, 311 Ill.App. 
245. 


§ 536 

W.Va. The primary purpose of stat- 
ute providing that, if neither party 
brings case appealed from justice of 
peace to hearing before end of second 
term at which it is called for trial, un- 
less good cause for continuance is 
shown, the court shall render judgment 
in favor of party prevailing before 
the justice, is to accelerate the dis- 
posal of appeals from courts of jus- 
tice of the peace. Code 1931, 50-15-10. 
—Gibson v. Thorn, 12 S.H.2d 5385, 

Where case appealed from justice of 
the peace was properly docketed in 
eircuit court prior to opening of its 
October, 1938, term, in the absence of 
a contrary showing, it was presumed 
that case, which was not tried until 
May term, 1940, was called for trial 
at both the October, 1938, term, and 
February, 1939, term, so that manda- 
tory provisions of statute required an 
entry of same judgment as one under 
review against plaintiff who was ap- 
pellant in the circuit court and surety 
on appeal bond given before justice 
of the peace. Code 1931, 50-15-10.— 
Gibson y. Thorn, 12 8.H.2d 5365. 


§ 542 

Tex.Civ.App. Where plaintiff in jus- 
tice court was designated as a Texas 
corporation doing business in Texas, 
and in county court on appeal plain- 
tiff designated itself a Michigan corpo- 
ration with permit to do business in 
Texas, and alleged that it was the same 


0 time, a 
equitable “estoppel” may. 


‘in the amount he might be required to ia 


corporation but through inadvyert 
was referred to as a Texas: corporation, 
county court properly refused to abat 
the suit because of change of name tc 
meet the true facts. Rev.St.1925, art. 
958.—Cox v. Chamberlin Metal Weather 
Strip Co., 144 S.W.2d 656. Same 


§ 544 : hy 

Tex.Civ.App. Where suit arises in 
justice court, it is not error to permit — 
amendment of pleadings in county 
court where such amendment does not 
change cause of action. Rey.St.1925, — 
art. 958.—Cox v. Chamberlin Metal — 
Weather Strip Co., 144 S.W.2d 656, = 

Tex.Civ-App. Where defendant did 
not appear in justice court and ask 
for judgment over against codefendant — 


pay to plaintiff, but permitted judg- — 
ment to go against him by default, 
defendant was precluded from asking” 
for affirmative relief for the first time 
on appeal in the county court.—Sears 
Roebuck & Co. v. Williams, 145 S.W. — 
2d 199. ae 

Where action for breach of warranty 

was instituted in justice court and de 
fendant did not ask for judgment ove 
against codefendant for any amount 
he might be required to pay and per 


on defendant’s counterclaim when cast 
was before justice court was for dam- 
ages for breach of warranty and fraud- i 
ulent representations and, when casesiiae 
was appealed to circuit court, defend- _ y 
ant struck from counterclaim a prayer 
for punitive damages and made an 
amendment increasing amount claimed 
as actual damages, the amendment was. 
not a “change of the cause of action” 
prohibited by statute, since amount to- 
be recovered for breach of warrant 
was no part of cause of action. Mo 
St.Ann. § 2358, p, 2465.—Ralston Pur 
ina Co. v. Se nee see S.W.2d 340. 
0 f 
Ill.App. Provision of Civil Practice. — 
Act permitting the pleading of incon- 
sistent defenses did not apply to an ac- 
tion started before a justice of the. 
peace, since such an action was not 
within scope of the Civil Practice Act.— — 
Poor v. Hopper, 29 N.H.2d 677, 306 Ill 
App. 626. PPS 
§ 551 Bi 
Pa.Com.Pl. Where suit is brought 
before an alderman for damages caused 
by collision between plaintiff’s bus, op- 
erated by employe, and car owned and ie 
operated by defendant, on appeal de- 
fendant may file affidavit of defense and 
counter-claim although alderman had 
no jurisdiction of counter-claim.—- ne 
School Dist. of Manor Tp. v. Counts, 55 — 
York 4. o 
A counterclaim based on negligence, — 
growing out of the same facts and cir- 
cumstances, is merely in the nature of a 
cross action, permitted by the Act of 
1929, P.L., 140, 12 B.S. § 412, amend-— 
ing § 13, of the Act of 1915, P.L., 483.— 
School Dist. of Manor Tp. v. Counts, 55- 
York 4, 
8 557 


Mo.App. Where action on note was. 
instituted in justice court and defend- : 
ant filed affidavit that signature on - 
note purporting to be his was’ a ~~ 
forgery, and that he did not sign the 
note, and from.a judgment for defend- 
ant, plaintiff appealed to circuit 
court in which defendant filed an un- 
verified’ answer denying execution of 
note and alleging that his purported 
signature was a forgery, evidence as 
to the alleged forgery was properly 
admitted over objection that no verified 
answer was filed since affidavit in the 
justice of the peace court was _ suffi- 
cient to raise the issue——FHricke vy. 
Ichord, 145 eres 


§ 

Miss. In either civil or criminal 
eases it is not necessary to introduce 
on trial in Circuit Court, on appeal 
from justice of the peace court, as 
part of the evidence, the transcript of 


Poe: 


§ 573 


record of proceedings in the justice 

court or any’ part thereof, to give Cir- 

cuit Court jurisdiction to try appeal 
ame on its merits. Code 1930, §§ 64-67, 
HY, 3403.—Lee vy. State, 1 So.2d 492, 190 
. Miss. 877, suggestion of error over- 
ruled 2 So.2d 148, 190 Miss. 877. 

‘ § 573 


Mo.App. In action on note wherein 
defendant in the justice court filed af- 
e's fidavit denying execution of note and 
of that signature on note was a forgery 
et and in circuit court filed unverified 

answer to the same effect, it was not 

error to give instruction that if de- 
fendant did not sign the note sued on, 
issues should be found for the defend- 
 ant.—Iricke v. Ichord, 145 S.W.2d 


ORISE 

§ 594 
Iil.App. Where action was_ brought 
in justice court to recover $500, which 


was the maximum _ jurisdictional 
ap -amount of a justice court, and judg- 
~~‘ ment was entered for such amount, the 


- fact that an appeal was taken and a 
- judgment entered for $519 did not 
oust the justice court of jurisdiction. 

_ Smith-Hurd Stats. ce. 79, § 16.—Drabek 

, ees '30 N.B.2d 794, 307 Ill.App. 


 Tex.Civ.App. In action on life in- 
county court’s rendi- 
for plaintiff in 


surance policy, 
tion of judgment 
amount exceeding sum sued for and 
- pecuniary jurisdiction of justice court, 


_ stroy county court’s jurisdiction, in ab-' 
sence of effort by defendant to cure 
such. error by calling it to county 
- eourt’s attention for purpose of obtain- 
ing remitter before perfection of appeal 
‘from judgment.—Blue Bonnet Life Ins. 
Co. v. Robinson, 153 S.W.2d 200. 


§ 604 
’N.Y.Co.Ct. Where defendant who 
was not found in the county nor served 
with summons made no general appear- 
ance in action in justice court, and af- 
fidavit for warrant of attachment was 
insufficient to confer jurisdiction on the 
_ justice court, and county court on ap- 
peal vacated the warrant of attach- 
- ment, a dismissal of the action re- 
sulted. Justice Court Act, § 87.—Bank- 
’ er v. Hubbard, 24 N.Y-S.2d 286. 
--—SON.Y.Co.Ct. The refusal of justice of 
the peace to grant motion to dismiss 
action, on ground that the Justice 
. Court had not obtained proper juris- 
- diction of person of defendant because 
summons did not comply with pro- 
visions of the Justice Court Act, was 
a ruling on a ‘question of law’, and 
+ matter could not be sent back to the 
Justice Court if it was held that that 
eourt had no jurisdiction because of 
defective form of summons. Justice 
Court Act, § 45.—Ceas v. Pease, 28 N. 
Y.S.2d 178, 176 Misc. 630. 
“Ota § 618 
Y Tex.Civ.App. So-called interest 
Peat sought in suit tried in justice court 
and in county court on certiorari, to 
recover from insurer amount of pre- 
miums paid on cancelled life policy, 
was not “interest eo nomine’ but was 
rather “damages” or “indemnity”, and 
hence county court, as an appellate 
court, had’ no jurisdiction where 
amount of premiums paid plus so- 
called interest totaled more than the 
$200 limit of justice court’s jurisdic- 
tion, though premiums paid were less 
~. than $200. Vernon’s Ann.Civ.St. art. 
 5069.—Bankers Health & Accident Co. 
y. Adair, 153 S.W.2d 273. 


‘i § 620 
: Ga.App. In attachment proceedings 
1 in justice of the peace court, where the 


evidence presented an issue of fact 
regarding whether defendant had ab- 
i sconded so as to toll limitations, the 
judgment rendered by the magistrate 
was not reviewable by the superior 
eourt on certiorari. Code 19338, § 3- 
706.—White v. Homecraft Spread Co., 
13 S.H.2d 912, 64 Ga. App. 715. 
§ 623 
Pa.Com.Pl. Where an action in as- 
sumpsit is brought before a Justice of 
the Peace, and all the evidence is tor- 
tious in character and could only be 
the basis of an action in trespass, the 
Court will consider it on certiorari and 


tion of justice, 


wherein eause originated, did not de- 


») 


set aside the proceeding without prej- 
udice to the plaintiff—Gumble y, Fin- 
lay, 2.Monroe, L.R. 147. 


| 


631 

Pa.Com.Pl. A writ of certiorari is a 
matter of right with the defendants and 
while it is true that generally under the 
provisions of Section 21 of the Act of 
1810 (5 Sm.L. 161) 42 P.S. § 951, the 
writ must be issued within twenty days 
after the judgment of the Justice of the 
Peace, yet a certiorari issued after the 
expiration of twenty days is good if 
the judgment of the Justice of the 
Peace be void on iis face, or the Jus- 
tice had no jurisdiction, or the defend- 
ant in-fact had no notice of the pro- 
ceeding before the Justice of the Peace. 
—Kazialka v. Greblick, 7 Sch.Reg. 287. 

§ 648 

Pa.Com.Pl. Upon certiorari to a jus- 
tice of the peace the record must set 
forth facts which show that all the 
statutory requirements conferring ju- 
risdiction have been complied with or 
the judgment will be reversed.—Hickey 
v. McKeon, 30 Del.Co. 217. 

Pa.Com.Pl. Transcript of judgment 
rendered by justice of peace must show 
that service was made within jurisdic- 
and must state that 
summons was returned on oath.—Con- 
onico v. Maisano, 35 Luz.L.Reg.Rep. 
32: ' 
Where judgment is voidable, remedy 
is certiorari, or motion to strike off. 
But when justice certifies transcript as . 
eorrect, and from his docket record 
and it is lacking as above, it is void 
and a blur on court records, and. must 
be stricken off.—Cononico v. Maisano,’ 
85 Luz.L.Reg.Rep, 32. 

Pa.Com.Pl. In certiorari, record of 
justice of the peace must disclose proof 
of service of summons and _ record 
should indicate the hour of hearing or 
hour at which judgment by default 
was rendered.—Heller vy, Reinheimer, 
85 Luz.L.Reg.Rep. 48. 


§ 649 
Pa.Com.Pl. Where the Justice of the 
Peace did not file his return within the 
time allowed by the certiorari, defend- 
ant will be allowed to file exceptions 
nunec.pro tunc.—Weider y. Quirighetti, 
38 Monroe L.R. 40. 


§ 651 

Pa.Com.Pl, <A record imports abso- 
lute verity, and is only subject to at- 
tack for fraud or its equivalent.—Kline 
v. Poe, 19 Leh.L.J. 217. 

Parol evidence to prove want of. ju- 
risdiction of the justice will not be re- 
ceived on certiorari where such evi- 
denee contradicts the record.—Kline v. 
Poe, 19 Leh.L.J. 217. 


§ 654 

Pa.Com.Pl. In case of trespass vi et 
armis. before a justice of the peace, 
judgment was rendered November 9, 
1939, against defendant who appealed 
therefrom November 29, 1939. The ap- 
peal not having been duly filed, execu- 
tion on judgment issued January 29, 
1940, but, in the meantime, January 
26, 1940, defendant had taken out Writ 
of certiorari, and filed exceptions to the 
justice’s return alleging want of juris- 
diction, Held, that writ of certiorari 
will be dismissed and judgment of the 
justice affirmed, since’ whatever merit 
may have been in defendant’s excep- 
tions to the justice’s record, is nullified 
by his delay in suing out writ of certio- 
yeu soaee v. Piccotti, 41 Lack.Jur. 


§ 663 
Pa.Com.Pl. It is improper practice 
to allow depositions to be taken in the 
common pleas upon a hearing of. ex- 
ceptions on certiorari from the judg- 
ment of a Magistrate as such evidence 
is ae Ma incon be v. Poe, 19 Leh.L. 
neous 


§ 669 

Pa.Com.Pl. Where the only attack is 
to the validity of service on the Sum- 
mons and the record of the Alderman 
shows a return of service sworn to by 
the Constable and regular on its face 
the Court will sustain the judgment 
on he Nee v. Poe, 19 Leh. 

Pa.Com.Pl, Until the Justice of the 
Peace has filed a return of his record 


peas 


ble to determine defendants’ righ I 
y as a matter of law.—Kazialka Vv. ~ 


in pursuance of the writ, it i poss 
t fina 


1 
Greblick, 7 Sch.Reg. 287. 
§ 683 i 

Ind.App. The statute providing that 
appellant shall file bond with justice 
conditioned that appellant will ‘“‘prose- 
cute his appeal to effect” does not 
merely require appellant to perfect ap- 
peal, but requires him to carry forward 
the litigation to final defeat of his ad- 
versary in the reviewing court, and 
failure to do so by permitting cause 
to be dismissed for lack of prosecution 
is a breach of bond. Burns’ Ann.St. 

5-1003.—Springer v. Gosztola, 384 N. 

H.2d 155. 
- Where case was dismissed by superi- 
or court for lack of prosecution after 
defendants’ appeal from justice court, 
amount of court costs adjudged against 
plaintiff was recoverable as damages in 
plaintiff's action on appeal bond. 
Burns’ Ann.St. § 5-1003.—Springer v. 
Gosztola, 34 N.H.2d 155. 

Where case was dismissed by su- 
perior court for lack of prosecution on 
defendants’ appeal from justice court, 
amount of judgment rendered for 
plaintiff by justice, and interest there- 
on, were not proper elements of dam- 
ages in plaintiff’s action on appeal 
bond. Burns’ Ann.St. § 5-1003.—Spring- 
er v. Gosztola, 34 N.W.2d 155. 


KIDNAPPING 


§ 2 

©.C.A.1l]l. The kidnapping statute is 
constitutional. 18 U.S.C.A. §§ 408a, 
408b.—U. S. v. Dressler, 112 F.2d 972. 

Cal.App. In statute penalizing ‘“ma- 
liciously, forcibly or fraudulently” tak- 
ing or enticing away minor child, 
“forcibly” does not necessarily imply 
the use of physical force, and “mali- 
ciously” imports a wish to vex, annoy 
or injure another person, or intent to 
do a wrongful act established either by 
proof or presumption of law, and 
“fraudulently” is very broad in its 
meaning, and no definite and invariable 
rule can be laid down as a general 
proposition defining “fraud’’, which in- 
cludes all surprise, trick, cunning, dis- 
sembling and other unfair ways by 
which another is deceived. Pen.Code, § 
eee a v. Casagranda, 111 P.2d 


Ind. In statute providing that who- 
ever shall imprison any person with 
intent of obtaining from any one any 
money, means, property or thing of 
value as a ransom, reward or price for 
the liberation of the person so im- 
prisoned, shall be guilty of crime of 
kidnapping for ransom, the word “ran- 
som’, “reward” or “price” refers to 
the preceding considerations of money, 
means, property or thing of value, 
even though each of the words “ran- 
som,” “reward” or “price” frequently 
is used in a pecuniary sense, since in 
the statute their meaning was con- 
trolled by the context. Burns’ Ann.St. 
eer alte oe v. State, 31 N.H.2d 


Where prisoner detained member of 

prison visiting party in physician’s of- 
fice in prison hospital, threatening to 
kill her, and demanded in exchange 
for her liberation an automobile and 
machine gun and opening of prison 
gates for purpose of permitting pris- 
oner to escape, the word “property” 
as used in statute providing that who- 
ever shall imprison or detain any 
person with intent of obtaining from 
any one property or thing of value as 
a ransom shall be guilty of crime of 
kidnapping for ransom was broad 
enough to include the machine gun 
and automobile which were also “things 
of value” within the statute. Burns’ 
Ann.St. § 10-2903.—Sweet v. State, 31 
N.B.2d 993. 

Where prisoner detained member of 
prison visiting party in physician’s of- 
fice in prison hospital, threatening to 
kill her, and demanded in exchange 
for her liberation an automobile and 
machine gun and opening of prison 
gates for purpose of permitting prison- 
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ithout the co-operation o officials 
se guest she was did not keep her 


whoever shall imprison, detain or hold 
any person at any place with intent of 


obtaining from any one any property 


or thing of value as a ransom shall 
be guilty of crime of kidnapping for 
rausom, Burns’ Ann.St. § 10-2903.— 
Sweet v. State, 31 N.B.2d 993. ; 

If prisoner detained member of pris- 
on visiting party in physician’s office 
in prison hospital, threatening to kill 
her, and demanded in exchange for her 
liberation an automobile and machine 
gun and opening of prison gates for 
purpose of permitting prisoner to es- 
cape, he might legally be convicted un- 
der statute regarding Kidnapping for 
ransom. Burns’ Ann.St. § 10-2903. 
Sweet v. State, 31 N.H.2d 993. 


3 
Cal.App. Under statute defining of- 
_fense of kidnapping, 


as amended in 
1905, it.is sufficient if the taking is 
with intent and purpose to transport 


- person to another part of the county 


in which the abduction takes place. 


~Pen.Code, § 207.—People v. Ogden, 107 


P.2d_ 50. 


N.J.Com.Pl. The gravaman of the 


erime of ‘kidnapping’ is the carrying. 


away of the person from his place of 
residence, and the crime is committed, 
if at all, as soon as the person is car- 
ried away from his place of residence 
forcibly or fraudulently.—Ex parte 
Kelsey, 21 A.2d 676, 19 N.J.Misc. 488. 


4 
Tex.Cr.App. The word ‘detention’, 
as used in statute defining ‘false im- 
prisonment”, which definition is em- 
braced in statute defining “kidnap- 
ping’, does not mean mere “seizure’’, 


but “detention” is a keeping back, con- 


finement, or restraint, or a keeping in 
possession for some period of time, 
whereas ‘‘seizure’’ means to take pos- 
session of forcibly, to grasp, to snatch, 
or to put in possession. Vernon’s Ann. 
P.C. arts. 1169, 1177.—Hardie v. State, 
144 S.W.2d 571. 
§ 15 

Tex.Cr.App. Where inmate of state 
training school effected his release by 
threatening attendant with pistol, and 
then woke up second inmate, and both 
inmates forced attendant to accompany 
them in flight all over the state, the 
second inmate frequently restraining 
attendant and directing his movements, 
second inmate was guilty as a “prin- 
cipal’ of kidnapping for purpose of re- 
moving attendant out of the state— 
Hardie v. State, 144 S.W.2d 571. 


. § 19 
Cal.App. A count in an information 
charging kidnapping was not defective 
because of failure to allege that prose- 
ecutrix was abducted ‘‘with a design to 
take her out of the state.” Pen.Code, 
§ 207.—People v. Ogden, 107 P.2d 50. 


8 20 

C.C.A.11], Under kidnapping statute 
which requires the victim to be held 
for ransom or reward or otherwise, 
an indictment alleging that defendant 
kidnapped victim for purpose of _hold- 
ing victim, taking possession and con- 
trol of his automobile, providing de- 
fendant with a means of transporta- 
tion, aiding defendant to escape from 
an official of Oklahoma, and taking 
the victim’s automobile by intimida- 
tion sufficiently alleged that victim was 
held fora purpose within the meaning 
of the phrase “or otherwise’. 18 U.S. 
C.A. §§ 408a, 408b.—U. S. v. Dressler, 
112 F.2d 972. 


- § 25 

Cal.App. Hvidence supported convic- 
tion for kidnapping. Pen.Code, § 207. 
—People v. Ogden, 107 P.2d 50. 

Cal.App. Evidence sustained convic- 
tion of kidnapping.—People y. Pear- 
son, 107 P.2a 463. 

BHyvidence sustained conviction of kid- 
napping for the purpose of robbery.— 
People v. Pearson, 107 P.2d 463. 

Cal.App. Evidence that defendant by 
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his acts took taxicab from 
his own immediate possession and con- 


from ‘being “detained” or “held” with- - 
in meaning of statute providing that 


4d 


took taxicab from driver into 


trol and that he directed movements 
of taxicab from time he placed gun in 
driver’s back until they arrived at auto 
court showed a “taking” of taxicab 
by defendant constituting “robbery” 
and, together with other evidence, was 
sufficient to sustain conviction for kid- 
napping for purpose of robbery. Pen. 
Se 211.—People v. Headlee, 108 P. 


Cal. Byvidence held not to sustain 
eonyiction of kidnapping for purpose of 
robbery, robbery and rape, in view of 
inherent improbability of testimony 
for prosecution and evidence indicating 
consent of alleged yvictims.—People v. 
Headlee, 115 P.2d 427, prior opinion 
108 P.2d 933. 


§ 27 
Cal.App. Since language of statute 
penalizing “maliciously, forcibly or 


fraudulently” taking or enticing away 
minor child is in the disjunctive, it is 
sufficient to sustain conviction, if proof 
shows defendant’s act was either ma- 
licious, forcible or fraudulent, and 


‘prosecution is not bound to prove all 


three. Pen.Code, § 278.—People v. Ca- 
sagranda, 111 P.2d 672. 

As proof of intent to detain and con- 
ceal, as an element of offense of child 
stealing, jury should consider acts and 
conduct of parties, together with all 
circumstances both before and after the 
acts complained of. Pen.Code, § 278.— 
People v. Casagranda, 111 P.2d 672. 

Ind. Under the kidnapping statute, 
it is essential to prove an intention to 
carry away from any place within the 
state. Burns’ Ann.St. § 10-2901.—Sweet 
v. State, 31 N.E.2d 993. 

It is possible to make full proof of 
a charge of kidnapping for ransom 
without proving an intention of having 
such person carried away from any 
place within the state. Burns’ Ann.St. 
§ 10-2903.—Sweet v. State, 31 N.E.2d 
993; 

§ 29 

Tex.Cr.App. In prosecution of inmate 
of state training school for kidnapping 
of attendant for purpose of removing 
him out of the state, evidence that an- 
other inmate who had a pistol forced 
attendant to release both inmates, and 
that inmates forced attendant to accom- 
pany them on flight all over the state, 
and stated that they would keep him 
until they reached Louisiana or Ar- 
kansas, but finally left him bound and 
gagged within the state, authorized re- 
fusal of peremptory instruction.—Har- 
die v. State, 144 S.W.2d 571. 

§ 30 

Cal.App. An instruction on issue of 
kidnapping was not defective because 
of failure to charge that it was neces- 
sary to show that prosecutrix was ab- 
ducted ‘“‘with a design to take her out 
of the state’. Pen.Code, § 207.—People 
v. Ogden, 107 P.2d 50. 

Cal.App. In prosecution for child 
stealing, instructions that the offense 
involves three necessary elements, in- 
cluding the taking or enticing away of 
minor child, malicious intent or use of 
fraud or force, and intent to detain and 
conceal child from its parents, fully and 
clearly informed jury on elements of 
the offense. Pen.Code, § 278.—People v. 
Casagranda, 111 P.2da 672. 

Kan. Instruction that the word “kid- 
nap’ as used in information and in- 
structions meant not only actual, cor- 
poral and forcible, taking ‘and’ carry- 
ing away and detention of a _ per- 
son against his will, but also coercion 
by threats, and menaces of fear in- 
duced by threats, and menaces amount- 
ing to coercion of the will of such 
person resulting in the taking and 
carrying away and secret detention and 
confinement of such person against his 
will, properly informed jury that the 
taking and carrying away and_ secret 
confinement may be accomplished with- 
out physical violence.—State v. Bryan, 
113 P.2d 1052, 153 Kan. 822. 


Cm 
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, rf 8 31 ~ Wisuikes Aaa 
_ C.C.A.1l. In kidnapping prosecution | 
it ,was duty of jury to determine — 
whether defendant, in view of all the 
circumstances surrounding the commis- | 
sion of the crime, merited the death 
penalty. 18 U.S.C.A. §§ 408a, 408b.—_ 
U._S. v. Dressler, 112 F.2d 972. vit 
In kidnapping prosecution, the jury 
was bound by strict law to return a 
verdict of guilty if it found that de- — 
fendant had committed certain acts but — 
in exercising its privilege of recom- 
mending imposition of death penalty, — 
the jury was not bound by strict rules 
of law, but acted on its appraisal of 
the character of the conduct of the 
defendant as evidenced by his acts — 
which were related to the commission _ 
of the crime with which he was charg- he 
ed. 18 U.S.C.A. §§ 408a, 408b.—U. Ss. 
v. Dressler, 112 F.2d 972. Mi: 
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§1 

D.C.Ky. In Kentucky, to constitute / 
a ‘‘tenancy” of any kind, tenant must 
get some definite control and posses- — 
sion of the premises with intention by 
owner to dispossess himself of the — 
premises.—In re Dant & Dant of Ken- — 
tucky, 39 F.Supp. 753. east et 

Ga. The relation of “landlord and 
tenant” exists where the owner of real 
ty grants to another person simply the — 
right to possess and enjoy the us 
of such realty, either for a fixed time 
or at the will of the grantor, and the 
tenant accepts the grant. Code, \§ 61- 
py stad oak y. Pickering, 15 S.E.2d — 


Mass. The relation of “landlord an 
tenant” arises out of express or im 
plied agreement by which one enters 
upon and continues in occupancy of 
premises of another for a “considera- | 
tion’, which is usually in the form of — 
rental payable in money, but which 
may be any consideration sufficient to 
support a contract.—Story v. Lyon 
Realty Corporation, 30 N.H.2d 845, 308. 
Mass. 66. ii 


§ 2 oy ae 
C.C.A.I1]. A lease in perpetuity can 
effectively convey a fee, if its terms are 
sufficiently broad to warrant such in- | 
terpretation, and the interest conveyed © 
will be determined by the “habendum”, | 
since it is the purpose of this part 
of the instrument to define the nature . 
and quality of the estate taken by the — 


grantee—Joliet & C. R. Co. v. US, 
118 F.2d 174. ph 
W.Va. A “lessor” may be a public — 


agency or a private person, either 
corporate or individual.—Greene Line 
Terminal Co. vy. Martin, 10 8.H.2d 901. — 

3 Ye 


Ala. To constitute the relation of 
landlord and tenant, there must be a — 
mutual agreement.—Wachter v. Leeth 
Nat. Bank, 200 So. 422, 240 Ala. 604. d 

Fla. The obligations and duties of 
landlord and tenant rest on established — 
principles of law and the terms or con- 
ditions of the contract creating the 
landlord and tenant relationship.—But- 
ler v. Maney, 200 So. 226. 

§ 19 rn 

Mass. Where person from whom . 
third floor apartment was hired as 
part of consideration agreed to repair 
railing on rear veranda and sent car- 
penter to make repairs, and it was 
found that negligence in making re- 
pairs caused tenant to fall and sustain 
injuries, if mortgagee of rented premis- 
es through person from whom apart- 
ment was hired let apartment to tenant, 
mortgagee could not escape liability for é 
injuries, since act of letting property 4 
was an assumption of control and cre- s 
ated the relation of landlord and ten- ae 


Gat? 


ant, and the duties dependent upon 
that relation.—Skolnick v. Hast Boston : 
Spa Bank, 29 N.H.2d 585, 130 A.L.R. af 
1519. q 


§ 20 
Ark. A tenant of firm for which re- 
ceivers were appointed, who’ had paid 
rent to firm under express tenancy but 
retained possession for 10 years after 
receivers were appointed without pay- 
ing rent or informing them of their 


ya 
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§ 20 


ownership of land which they had 

overlooked, and who failed to inform 
i receivers that he had purchased land 

on foreclosure of levee tax lien after 
; negotiating for purchase from receiv- 
ers, held under ‘implied tenancy” after 
appointment of receivers, and was es- 
oe topped to assert title under foreclosure 
as against purchaser from receivers.— 
aed Campbell v. Walker, 149 S.W. 
3 N.J.Sup. The landlord and tenant re- 
= lationship ordinarily arising by ex- 
2 press contract may arise by implica- 
r tion, although the landlord is not the 
; owner of the property.—Scott v. Ho- 
boken Bank for Sav. in City of Ho- 
boken, 19 A.2d 327, 126 N.J.L. 294. 

2 


§ 21 

N.C. Generally, a person who occu- 
pies premises of his employer as part 
; of his compensation is in possession as 
a “servant”? and not as a .“‘tenant” 
- where the occupancy is connected with 
.or is required for the necessary per- 
formance of*his service, but a person 
may occupy premises as a ‘‘tenant” and 
yet be a “servant”, and where occupa- 
tion is not a mere incident to the serv- 
ice, the principle of landlord and tenant 
_ applies, even though the rental is satis- 
fied by service.—Simons vy. Lebrun, 12 

§$.H.2d 644, 219 N.C. 42, 

§ 25 

‘Cal. One may become a tenant at 
will or a periodic tenant under an in- 
valid lease, or without any lease, by 
occupancy with consent, and such ten- 
 ancies carry with them incidental obli- 
gation of rent, and liability therefor 
arises not from contract, but from re- 
lationship of landlord and tenant, the 
tenant being liable by operation of law. 


-—Ellingson v. Walsh, O’Connor & 
-_ Barneson, 104 P.2d 507, superseding 
reo. 2d 186. j 

Ae Ph § 38 


ant Fla. Formal attornment of a tenant 
to the grantee of the reversion, which 
was required by the old common law, 
was made unnecessary by statute of 
.4 and 5 Anne, ec. 16, §§ 9 and 10.— 


Gray v. Callahan, 197 So. 396, 143 
Fla. 673. 
Pa.Super, In the case of a convey- 


ance of previously leased property by 
mortgage, on notice by the mortgagee 
2 to the tenant after the mortgagor’s de- 
fault, demanding that the tenant pay 
the rent to the mortgagee, the statute 
providing that the conveyance of any 
manors or rents, or of the reversion or 
remainder of any messuages or lands, 
shall be effectual, to all intents and 
purposes, without any attornment of 
the tenants of any such manors or of 
the land out of which such rent shall 
be issuing, or as if their attornment had 
been had and made, is applicable. St. 
of 4 Anne, c. 16, 9, 10.—Peoples- 
Pittsburgh Trust Co. v. Henshaw, 15 A, 
2d 711, 141 Pa.Super. 585. 


‘ § 42 

S.C. Where tenant holding over aft- 
er alleged expiration of written lease 
which provided for delivery of posses- 
sion of the premises on expiration of 
the lease without notice, alleged that 
the contract was fraudulently procured 
and void, and it was shown that ten- 
ant delivered to landlord his share of 
cotton grown on the farm and by let- 
ter to landlord showed that he recog- 
nized that lease existed, the relation 
of landlord and tenant under the terms 
of the written instrument were un- 
quivocally affirmed by the tenant who 
could not thereafter deny that the re- 
lation did exist.—Metropolitan Life Ins. 
men y. Stuckey, 10 S.H.2d 3, 194 S.C. 

See Prette v. Smith [1941] 1 Dom.L, 
Ra t93: 


§ 45 

By’ Iowa. Wvidence established that ven- 
dees under a contract to purchase re- 
alty executed a lease of premises for 
14 months from vendor’s successor in 
title as a voluntary arrangement, and 
not because of duress exercised by ven- 
dor’s successor, so as to create relation 
of landlord and tenant, thereby “estop- 
ping” vendees from disputing title of 
vendor’s successor.—Utley v. Boone, 299 
N.W. 437, 230 Iowa 979. 
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La.App. Bvidence held not to estab- 
lish that foreign corporation was liable 
for rent as actual lessee of premises 
leased by agent for several manufac- 
turers, including such foreign corpora- 
tion.—National Pumps Corporation y. 
Bruning, 1 So.2d 320. 

Mass. In action for rent under an 
alleged oral agreement, evidence that 
defendant was in possession of prem- 
ises as operating agent for receiver of 
a bankrupt, was informed that he 
could occupy premises on a per diem 


basis but that he would have: to be. 


out within a month, and that he agreed 
that he would pay for time he was 
in occupation, sustained finding of 
“landlord and tenant” relationship war- 
ranting recovery by plaintiff—Milmore 
Eee ER GE AS 30 N.H.2d 834, 307 Mass. 

Mass. Although it was agreed that 
defendant entered premises for pur- 
pose of foreclosing mortgage over a 
‘year before accident and during such 
period brother of plaintiff suing for 
injuries continued to occupy apartment, 
evidence, failing to show contractual 
relationship between brother and de- 
fendant, that defendant ever notified 
brother to pay rent or ever made any 
threat to evict him, or that brother 
ever paid or agreed to pay rent or 
otherwise attorned to defendant, would 
not authorize finding that brother was 
defendant's “tenant” at time of acci- 
dent.—Carney vy. Conveyancers ‘Title 
Ins. & Mortg. Co., 34 N.H.2d 654, 309 
Mass. 197. 

Mo. Evidence held to authorize 
granting recovery of possession of real- 
ty from adverse claimants on ground 
that claimants paid rent and their 
possession was not adverse but the 
possession of tenants, as against con- 
tention that payments were merely re- 
imbursement for payment of taxes.— 
Hilgert v. Werner, 145 S.W.2d 359. 

Tenn.App. Evidence held _ sufficient 
to support chancellor’s finding that no 
rental contract was executed by de- 
fendants for crop year after expira- 
tion of rental contract between spouses 
ae tenant.—Loy v. Loy, 151 S.W.2d 


Tex.Civ.App. Evidence warranted 
landlord’s recovery of damages for 
breach of lease on ground that per- 
son signing lease as tenant was au- 
thorized to execute lease for defendant 
as undisclosed principal, and that de- 
fendant occupied premises for purposes 
for which premises were leased, and 
that. defendant paid the rent to land- 
lord and thereby ratified the lease.— 
Rex Liquor Stores v. McCart, 152 S.W. 
2d 376, error refused. 


 § 47 

W.Va. A “leasehold” is an estate in 
realty held under a lease, is separate 
from the fee from which it has been 
carved, and is “property” which the law 
recognizes as a thing of value, but is 
incorporeal and intangible in its nature, 
—Greene Line Terminal Co. y. Martin, 
10 S.H.2d 901. 


A leasehold, which is “intangible per- 
sonalty,” or a “chattel real’, consti- 
tutes an interest in land and is im- 
mobile, as distinguished from other 
“intangible personalty’ such ag evi- 
dences of debt, which are “‘chattels per- 
sonal.’’—Greene Line Terminal Co. vy. 
Martin, 10 §.E.2d 901. 


§ 51 . 

C.C.A.Ind. A lease contract by which 
gas plant was leased for 99 years to 
gas company which was authorized, 
as trustee, to supply gas to city which 
had right to take over gas company’s 
property as successor trustee, was a 
99-year lease, and not a lease for 99 
years or such shorter time as gas 
company might remain as trustee, not- 
withstanding clause in lease contract 
stating that. certain agreements of lease 
were subject to rights of city under 
terms of gas company’s franchise and 
providing against judicial disapproval 
of lease contract because of length of 
term inyolved.—Chase Nat. Bank of 
City of New York v. Citizens Gas Co. 
of Indianapolis, 113 F.2d 217, certiorari 
granted City of Indianapolis vy. Chase 
Nat. Bank of City of New York, 61 S. 
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Ct. 73, 61 S.Ct. 74, Chase Nat. Bank of _ 
City of New York v. Citizens Gas. Co. — 
of Indianapolis, 61 S.Ct. 74, and Chase — 
Nat. Bank of City of New York y. In- 
dianapolis Gas Co., 61 S.Ct. 74. 
N.Y.Sup. Where lease provided for 
leasing of vacant store “for and during 
the term of Two Years from the First 
day of January, 1938, which term will 
end at mid-night on the last day of De- 
cember, 1940”, and also provided that 
the lessee was to have an “extension of 
the above term for a tenancy of Three 
Years same tenancy to commence on the 
First day of January 1941 and to end 
on the last day of December 1943”, but 
parties agreed that the maximum period 
of the lease was not in any event to be 
more than five years, the lease was to 
run for a period of two years with the 
privilege in the lessee of renewal for an 
additional term of three years.—Allen 
v. Forsyth, 25 N.Y.S.2d 822. 
Tex.Civ.App. Rider attached to and 
made a part of basic lease covering 
three lots was construable as limiting 
liability for rent for two other lots 
to the term provided in the basic lease. 
—Bethea v. Rehin, 2 S.W.2d 790. 
5 


§ 

D.C.Mass. A lessee may assign or 
sublet unless restricted by terms of 
lease.—Granite Trust Bldg. Corporation 
v. Great Atlantic & Pacific Tea Co., 
36 F.Supp. 77. r 

Fla. Husband and wife who recog- 
nized the binding effect of a lease 
which their lessee had assigned to 
plaintiff and accepted rent from plain- 
tiff until they sold premises and sought 
to remove plaintiff were ‘‘estopped” to 
contend that lease had been cancelled 
by notice to: lessee, which was legally 
insufficient under statute, that lease 
was invalid because notary had failed 
to certify that wife acknowledged execu- 
tion of lease separate and apart from 
husband as. required by statute, and 
that oral promise to lease property to 
plaintiff was conditioned on their not 
selling premises. Comp.Gen.Laws 1927, 
§ 5399, subd. 2, 5660, 5676.—Steen v. 
Scott, 198 So. 489. 


§ 63 

C.C.A.Utah. A covenant not to as- 
sign a lease without lessor’s consent 
is not broken by the dissolution of a 
firm, or the transfer of possession to 
one of the partners by the other, or 
by a change in the firm by the admis- 
sion or withdrawal of partners.—Hunt 
v. Shell Oil Co., 116 F.2d 598.’ 

Where oil company leased filling sta- 
tion from two owners and then sublet 
station to owners as agents of com- 
pany pursuant to a consignment con- 
tract containing a covenant against as- 
Signing or subletting premises with- 
out consent of company, an oral trans- 
action between owners, whereby one of 
owners assigned his interest in con- 
signment contract to other without 
consent of company, did not constitute 
a breach of covenant against assigning 
or subletting, so as to authorize oil 
company to regard lease and consign- 
ment contract abandoned.—Hunt vy. 
Shell Oil Co., 116 F.2d 598. 


§ 70 

©.C.A.Utah. Where lease contains a 
covenant against assigning of sublet- 
ting without consent of lessor, breach 
of such covenant does not ipso facto 
terminate the lease, in absence of a 
provision therefor, but rather lessor 
may terminate the contract or waive 
the breach and treat the contract as in 
full force—Hunt vy. Shell Oil Co., 116 
F.2d 598. 

A breach of covenant in lease 
against assigning or subletting with- 
out consent of lessor may be waived 
by lessor expressly or by implication 
flowing from his conduct.—Hunt ‘y. ‘ 
Shell Oil Co., 116 F.2d 598. 

_ Where oil company leased filling sta- 
tion from two owners and then. sub- 
let station to owners as agents of com- 
pany pursuant to a consignment con- 
tract containing a covenant against as- 
signing or subletting premises with- 
out consent of company, even if oral 
transaction between owners whereby 
one of owners assigned his interest in 
consignment contract to other with- 
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contemplated therein—Hunt vy. 


Shell Oil Co., 116 F.2d 598. 


Ala. A provision in lease, such as 


one prohibiting the assignment there- 


of, which was inserted for the benefit 
of the lessor, may be waived by the 
lessor.—Hudson y. Birmingham Water 
Works Co., 199 a pat 240 Ala. 340. 
5 

D.C.Mass. A covenant in lease per- 
mitting assignment by lessee with con- 
sent of lessor is a covenant for les- 
sor’s benefit and is to be construed 
more eae against him.—Granite 
Trust Bldg. Corporation v. Great At- 


penile & Pacific Tea Co., 36 F.Supp. 


N.Y.App.Div. Where apartment 
house was conducted on cooperative 
plan, stock of corporation which owned 
apartment house was owned by ten- 
ants, and leases provided that they 
should not be assigned without cor- 
poration’s consent, except to certain 
relatives of lessees, including grand- 
children, or to “Trustee for the benefit 
of any such person”, but not in any 
case unless assignee should assume 
assignor’s obligations under lease, ten- 
ant could not assign lease, without cor- 
poration’s consent, to trustee for ten- 
ant’s grandchild, where trust estate 
would have no assets other than lease 
and tenant’s shares of corporation’s 
stock, and trust would terminate on 
death of beneficiary or when _ bene- 
ficiary became 25 years old.—l165 
Fifth Avenue Corporation y. Alger, 26 
N.Y.S.2d 671, 261 App.Div. 608, appeal 
denied 28 N.Y.S.2d 728, 262 App.Div. 
_N.Y.Sup. Where lease contained a 
covenant prohibiting assignment with- 
out landlord’s consent and landlord 
was not asked to consent but was noti- 
fied that mortgage had been given, the 
landlord could assume that the mort- 
gage was intended to create a lien only 
and did not give the right to re-enter 
for breach of covenant.—City of New 
York v. Hudes, 29 N.Y.S.2d 274. 


§ 79 

Ariz. Evidence held to justify the 
trial court’s finding that the lessor, 
a family corporation, assented uncon- 
ditionally to a proposed assignment of 
the lease by the defendant lessee to 
plaintiff, and hence plaintiff properly 
refused to make a deposit similar to 
that originally required from defend- 
ant, and, having performed all condi- 
tions precedent, was entitled to sue 
for damages on defendant’s refusal to 
assign the ‘lease—La Fon vy. Martin, 
108 P.2d 561. 

Conn. In summary. proceeding to 
recover possession of premises under 
New York law, landlord could join 
both tenant and undertenant, and did 
not by so going show acceptance of the 
undertenant as assignee of the lease. 
Civil Practice Act N.Y. § 1410.—Felt- 
man yv. Compton, 16 A.2d 571, 127 Conn. 
302. 


§ 83 

Miss. Where instrument executed by 
lessee, read as a whole, constituted a 
sublease, since lessee retained a sub- 
stantial reversionary interest, with 
right to terminate the lease contract 
and Tight of re-entry on nonpayment 
of rent, and assumed continuing lia- 
bility to lessor under original lease, 
the instrument was a “sublease” and 
not an “assignment,” notwithstanding 
technical language reciting that lessee 
transferred and assigned all right, ti- 
tle, and interest under his lease.—Sen- 

ter v. Propst, 197 So. 100. 
885 . 
C.C.A.Minn. In lessor’s action 
against trustees to subject them to the 
obligations of a lease and to recover 
for alleged breaches of lease and re- 
jated agreements, evidence supported 
District Court’s conclusions that a ho- 
tel operator and not trustees’ assignor 
was the lessee, that hotel operator was 


not a mere agent for assignor or a 
trustee for him, and that hotel opera- 
tor assigned lease to trustees’ assignor, 
and hence assignor was bound to les- 
sor by privity of estate only, and he 
and trustees were obligated to perform 
the covenants of the lease only while 


they were in possession of the prem- ~ 


ises—S. TIT. McKnight Co. v. Central 
Pores Bank & Trust Co., 120 F.2d 


Ala. Where oil company, which had 
previously operated filling station, 
leased station to individual at a flat 
monthly rental of $25, and one-half 
cent per gallon of gasoline sold, and 
there was nothing in record indicating 
that this was mere subterfuge, and 
thereafter oil company did not operate 
or control station, though its agent oc- 
casionally supervised manner of dis- 
pensing company’s products to same ex- 
tent as he inspected other stations, 
whether operated by company or by its 
lessees, court would not be justified in 
concluding that company was, on date 
of injury to customer of filling station, 
operating and maintaining station as 
alleged in customer’s complaint.— 
Standard Oil Co. v. Gentry, 1 So.2d 29. 

Conn. JHyidence held to authorize 
denial of recovery, by assignee in in- 
solvency of alleged assignee of lease, 
of amount deposited with landlord 
as security for lease, on ground that 
there was no valid assignment of lease 
and that landlord did not accept al- 
leged assignee as tenant, especially in 
view of evidence that tenant violated 
lease and made no request for repay- 
ment of deposit for more than. four 
years after surrender of possession.— 
Feltman vy. Compton, 16 A.2d 571, 127 
Conn. 302. 

Iil.App. In action against tenant for 
breach of covenant to pay _ specific 
rentals and covenant to pay taxes by 
way of additional rentals, evidence 
sustained finding that attempt to make 
written assignment of unexpired por- 
tion of lease was ineffective and not 
bona fide but colorable-—Marine Trust 
Co. of Buffalo v. Reynolds, 32 N.E.2d 
366, 308 -Ill.App. 595; Marine Trust 
Co. of Buffalo v. Reynolds, 32 N.H.2d 
371, 308 Lll.App. 674. 

Wis. In action for rent which de- 
fendant alleged was owing by corpora- 
tion to which he had assigned the lease, 
prior to effective date thereof, evidence 
sustained jury’s finding that neither 
landlord nor her agent knew or should 
have known from anything which came 
to their attention that defendant was 
not the tenant, though rent checks were 
issued in name of the corporation.— 
Voelz v. Spengler, 296 N.W. 593. 


§ 86 

Ill.App. Where ground upon which 
building was built was leased from 
two different parties and premises were 
physically incapable of division, pur- 
ported assignment of only one-half of 
lease to a wholly irresponsible assignee 
who did not take possession of prop- 
erty was ineffective and did not release 
assignor of covenant to pay specific 
rentals and to pay taxes by way of 
additional rental.—Marine Trust Co. of 
Buffalo v. Reynolds, 32 N.B.2d 866, 308 
Ill.App. 595; Marine Trust Co. of Buf- 
falo v. Reynolds, 32 N.H.2d 371, 308 
Ill.App. 674. 

§ 93 

C.C.A.Minn. In Minnesota, an as- 
signee of a lease may by assigning it, 
even to a pauper, put an end to his 
liability in point of time—S. T. Mc- 
Knight Co. v. Central Hanover Bank & 
Trust Co., 120 F.2d 310. 

Ga. Provision of contract for sale 
of lease of filling station premises and 
petroleum products in stock that pur- 
chasers would handle products of cer- 
tain corporation during duration of 
the lease, even if ambiguous, was re- 
quired to be construed strictly against 
the seller who inserted the provision 
for his own benefit.—Calhoun v. Lemon, 
14 S.H.2d 710. © 

Provisions of any agreement between 
seller of lease of filling station prem- 
ises, and the lessor, not referred to in 
the gales contract, would have no bear- 
ing on proper interpretation of that 


/ , a4 
contract as between the seller and p 
chasers.—Calhoun v. Lemon, 14 8.H 
§ 94 

‘Il.App. Where tenants had right t 
assign lease, but assignment was not ~ 
bona fide but was colorable and made 
to a wholly irresponsible assignee, the 
assignors were not relieved of obliga- 
tions of lease—Marine Trust Co. of 
Buffalo v. Reynolds, 32 N.H.2d 366, 308 
Ill.App. 595; Marine Trust Co. of Buf- — 
falo v. Reynolds, 32 N.H.2d 371, 308 Ill. 
App. 674. 


§ 96 Ma Sn 
Ariz. yvidence held to justify the 
trial court’s finding that the lessor, 
a family corporation, assented un- 


ti 


conditionally to a proposed assignmen' 
of the lease by the defendant less 


ditions precedent, was entitled to sue 
for damages on defendant’s refus 
to assign the lease—La Fon v. Mar 
108 P.2d 561, ‘ } 
The defendant lessee having twice re- 
fused plaintiff’s tender of a check and 
notes for an assignment of the lease — 
pursuant to an option contract, de- 
fendant’s- offer five days later to as- 
sign the lease was not sufficient to r 
lieve him of his failure to comply with 
the contract.—La Fon v. Martin, 108 
P.2d ite a 
§ 97 


C.C.A.Minn. In lessor’s action | : 
against trustees to subject them to the t 
obligations of a lease and to. recover 
for alleged breaches of lease and relat 
ed agreements, evidence supported Dis- . 
trict Court’s conclusions that a hotel — 
.operator and not trustees’ assignor ~ 
was the lessee, that hotel operator was 
not a mere agent for assignor or ent 
trustee for him, and that hotel oper 
tor assigned lease to trustees’ assigno 
and hence assignor was bound to les. 
sor by privity of estate only, and h 
and trustees were obligated to perform — 
the covenants of the lease only while 
they were in possession of the prem- 
ises.—_S. T. McKnight Co. v. Central: | 
Pn ON eR Bank & Trust’ Co. 120 Bi2d 558 


The words in a lease, “subject to all 
the. terms and conditions of said — 
lease’, do not impose contractual lia- — 
bility on an assignee to a lessor to ~ 
earry out the covenants of a_ lease, 
since they are words of qualificatio 
and not of contract._S. T. McKnight 
Co. v. Central Hanover Bank & Trust 
Com 120) F.2d? 310. l has 
' Where the assignee of a lease as-_ 
signed lease to trustees by an instru-_ 
ment making conveyance ‘subject to — 
the payment of any and all other obli- 
gations of any kind and nature now > 
existing against the grantor which CODER 
ligations are to be paid from said — 
trust estate’, no greater or different 
obligation in respect to lease was im- — 
posed on trustees than assignee had 
himself, and trustees’ obligation re-— 
mained the same as that of assignee, 
whose existing obligation was that of 
a bare assignee to perform covenants 
and pay rent only while he was in 
possession._S. T. McKnight Co. vy. 
Central Hanover Bank & Trust Co., 
120 F.2d 310) : 

Where trustees to whom a lease had © 
been assigned did not retain pos- 
session of premises or receive profits 
therefrom after they assigned lease, 
and they did not receive any benefits 
under the cloak of the protection of 
their assignment, the assigument was 
valid to terminate their liability as 
assignees of the lease, even if trustees’ 
assignee was an impecunious person, 
having no financial responsibility and 
no real intention to take actual control 
of premises or to carry out lease.—S. 
T, McKnight Co. v. Central Hanover 
Bank & Trust Co., 120 F.2d 310. 

C.C.A.Minn. Assignees of a lease 
who assigned their interest in the lease ¥ 
with notice to lessor, as they had a % 
right to do, were not responsible for 
breach of the lease thereafter.—S. TT. 
McKnight Co. y. Central Hanover Bank 
& Trust Co., 120 F.2d 310. 
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Ga. Provision of contract for sale 
of lease of filling station premises and 
petroleum products in stock that pur- 
chasers agreed to handle products of 
a certain corporation during duration 
of the lease did not prohibit the pur- 
ehaser8 from handling other products 
as well as those of the corporation.— 
Calhoun y. Lemon, 14 S.H.2d 710. . 
“Mo.App. <A “lease” of automobile 
te -salesroom, garage and machine shop 
‘was a muniment of title to chattel 
real, which, when lawfully assigned, 
was taken by assignee as it was writ- 
1 ten, unaffected by construction put 
‘ upon it by original parties, of which 
assignee had no knowledge.—Freund 
Motor Co. v. Alma Realty & Invest- 
ment Co., 142 S.W.2d 793. 

An agreement between landlord and 
assignee of lease whereby landlord 
i and assignee agreed on material modi- 
fication of lease, ‘and tenant consented 

to assignment of lease, and assignee 
agreed to perform all covenants, terms 

and ecoenditions of lease as modified, 

amounted to making of new lease be- 
_ tween assignee, as tenant, and land- 
lord, so that lease as modified must 
be construed according to its terms 
without regard to practical construc- 
tion put on lease by parties to it as 
- originally written.—Freund Motor Co. 
. v. Alma Realty & Investment Co., 142 
S$.W.2d 798. 

, , § 109 


Cal.App. The persuasive elements of 
a ‘‘sublease”’ are provisions for exclu- 
Sive possession, a fixed term, a fixed 
rental, and right of re-entry in event 

of covenant broken.—Higgins v. Hxeter 
Pete Ol Co, 115" P.2d. 13. 

, Cal.App. Where landowner leased 
-_-Jand to her business manager, who sub- 

leased the land to others at a higher 
rental with her knowledge, the business 
manager acted for himself and as gen- 
eral agent for the owner, but each in 
effect was leasing property to the third 
_ parties.—Bard v. Kent, 116 P.2d 137. 
La.App. When a_ lessee subleases 
» the res, he becomes the “lessor” for 
. the purposes of the sublease, and to 

him accrues the same rights and priv- 

ileges as would accrue if he had been 
the owner.—Magnolia Petroleum Co. vy. 
Carter, 2 So.2d 680. ; 

Pritt § 110 ; 
Fla. Where ‘landlord under timber 
lease agreed to pay three-fourths and 
tenant one-fourth of taxes subsequently 
accruing and that each should have a 
lien against other’s interest for pay- 
ment of any tax which it was duty of 
such other to pay and tenant’s assignee 
subleased for the whole term leaving 
no reversion in tenant and subtenant 
agreed to pay all taxes and thereafter 
purchased tax certificates which were 
assigned to purchaser for value, sub- 
tenant took with all rights of original 
lessees against landlord and purchaser 
of certificates was entitled to enforce 
lien for three-fourths of the amount 
paid for certificates against landlord’s 
interest, notwithstanding subtenant’s 
agreement to pay all taxes since sub- 
lease created only “privity of estate” 
with landlord not “privity of contract”. 
—Drawdy v. Leonard, 1 So.2d 178. 

La.App. A tenant’s daughter and 
son-in-law moving into house occupied 
‘by tenant under rent agreement were 
“subtenants” and had no greater rights 
as against landlord than had the ten- 
ant.—Scott v. Kalix, 197 So. 205. 

Ohio. A’ covenant in a _ sublease 
whereby lessee agreed to exercise its 
privilege to purchase fee on or before 
expiration of lessee’s term was an “in- 
dependent covenant” in absence of a 
stipulation that sublease would end 
on lessee’s breach, and where lessee did 
not purchase premises but by agree- 
ment obtained an extension of its term 
before expiration and during extended 
4 term transferred its interest to nominee 
¢ who with owners of fee bound them- 

selves to protect sublessee in posses- 

tion and quiet enjoyment, sublease 
i was not terminated, and sublessee was 
not released from payment of-rent in 
amount stipulated in sublease.—Liberal 
Savings & Loan Co. y. Frankel Realty 
Co., 30 N.W.2d 1012, 1387 Ohio St. 489 


LANDLORD AND TENANT 
afirming 28 N.H,2d 367, 64 Ohio App.” 


Where lessee did not purchase prem- 
ises on or before expiration of term 
as stipulated in covenant in sublease 
but instead obtained an extension of 
its term and during extended term 
transferred its interest to a nominee 
who with owners of fee bound them- 
selves to protect sublessee in posses- 
sion and quiet enjoyment, covenant to 
purchase was not’ broken so as to en- 
title sublessee to a cancellation of sub- 
lease in equity while still in ‘posses- 
sion without having paid rent, on 
ground of a constructive eviction nor 
could sublessee complain that lessee, 
though receiving a reduction in rental, 
had not offered a reduction to sub- 
lessee, since equity does not relieve a 
party from a contract because it is 
burdensome or make a new contract for 
the parties.—Liberal Savings & Loan 
Co. v. Frankel Realty Co., 30 N.E.2d 
1012, 137 OhioSt, 489, affirming 28 
N.E.2d 367, 64 Ohio App. 97. 

A lessee was entitled to rentals that 
accrued under sublease while it re- 
tained’ its interest as lessee, but, when 
a. transferee acquired from lessee all 
of its rights, transferee became en- 
titled to rent accruing after transfer, 
and sublessee’s obligations under its 
sublease, including its obligations im- 
posed by the covenant to pay rent, 
were unaffected.—Liberal Savings & 
Loan Co. v. Frankel Realty Co., 30 N.B. 
2d 1012, 137 Ohio St. 489, affirming 
28 N.H.2d 367, 64 Ohio App. 97. 


he § 112 

Cal.App. Where: sublessor had not 
abandoned contracts for subleases or 
defaulted therein, sublessees could not 
elect to consider the contracts at an 
end and recover what they had paid 
thereunder.—Parigian vy. Citizens Nat. 
eTrust & Savings Bank of Los Angeles, 
110 P.2d 117. ; 

Under contracts for subleases pro- 
viding for payment of specified sums 
as bonus or consideration for execu- 
tion of subleases, payment of final in- 
stallment amounts due under the con- 
tracts, at time and in manner agreed 
upon, was a “condition precedent” to 
sublessees’ right to demand subleases. 
—Parigian v. Citizens Nat. Trust & 
par Bank of Los Angeles, 110 P.2d 

In action by sublessees to recover 
amounts paid under contracts for sub- 
leases, wherein sublessor and admin- 
istrator of owner’s estate at all times 
agreed to go through with the con- 
tracts and deliver the subleases if sub- 
lessees would pay amounts due on 
their contracts, exclusion of evidence 
that sublessor told sublessees that he 
himself had not been able to obtain 
master lease was not error.—Parigian 
vy. Citizens Nat. Trust & Savings Bank 
of Los Angeles, 110 P.2d 117. 


§ 121 

La.App. The stipulation in lease 
granting to lessee option of renewing 
it for another five-year period was 
a “covenant running with the title” 
and registry of the lease provided 
“constructive notice’ to all persons.— 
Magnolia Petroleum Co. y. Carter, 2 
So.2d 680. = 

Provision in lease providing for a 
renewal thereof for another five-year 
period was binding on parties compe- 
tent to contract—Magnolia Petroleum 
Co. v. Carter, 2 So.2d 680. 

N.Y.Sup. Where lease provided for 
leasing of vacant store “for and during 
the term of Two Years from the First 
day of January, 1938, which term will 
end at mid-night on the last day of 
December, 1940’, and also provided 
that the lessee was to have an “exten- 
sion of the above term for a tenancy of 
Three Years same tenancy to commence 
on the First day of January 1941 and 
to end on the last day of December 
1943”, but parties agreed that the max- 
imum period of the lease was not in 
any event to be more than five years, 
the lease was to run for a period of two 
years with the privilege in the lessee 
of renewal for an additional term of 
three years.—Allen y. Forsyth, 25 N.Y. 
S.2d 822, 
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Provision of lease that lessee ; { i 
have an extension of the above term 
for a tenancy of Three Years’? which is” 
to commence on January 1, 1941, and is 
to terminate on the last day ‘of Decem- 
ber, 1943, created a covenant on the . 
part of the lessor to grant an exten-- : 
sion of the tenancy if the lessee chose ; 
to avail himself of the option to renew” 
the lease.—Allen v. Forsyth, 25 N.Y.S.- 
2d 822. re Sak “. 

§ 127 pe ty. 

Utah. A tenant’s improvements on. 
leased premises consisting of tiling in 
front of premises, board floor with | 
maple top, stairs in broken stairway, 
repair and construction of toilets and 
connecting them with sewer, changing 
old wood steps on side of building to 
cement steps, modern electric wiring, . 
outside painting, placing floor ventila- 
tor, and placing paneling inside, con- 
stituted “permanent improvements” 
within lease granting tenant an option 
to renew lease for an additional period 
in consideration of tenant’s expendi- 
tures in making permanent improve- 
ments on premises.—Latses v. Nick 
Floor, Inc., 104 P.2d 619. 


§ 129 

Cal.App. Where a business manager 
incurred expense for architect’s serv- 
ices at suggestion of employer and 
landowner, with the idea of leasing 
employer’s land and subleasing it to 
others at an increased rental, the op- 
tion to the business manager to exten 
‘the lease was not irrevocable under 
the doctrine of “promissory estoppel” 
because the supposed detriment suffered 
by the business manager in hiring the 
architect would not have been incurred 
in reasonable reliance upon any prom- 
ise made by the landlord.—Bard v. 
Kent. 116 P.2d 137. f 

La.App. Evidence showed that pro-— 
vision in printed form of lease for 
renewal thereof at lessee’s option was 
intended to be a part of lease between 

arties at time of execution thereof.— 


agnolia Petroleum Co. y. Carter, 2 
So.2d 680. f : 
Pa.Com.Pl. A judgment entered in 


an amicable action of ejectment upon 
a lease which contains the following 
clause: “It ig further agreed that par- 
ty of the second part will have right of 
option of again leasing the place for a 
period not to exceed two (2) years nor 
less than one (1) year” will be opened. 
—Heberlein v. Persohn, 23 Erie 155. 
Where the judgment is entered prior 
to the expiration of the two years’ op- 
tion of re-leasing the premises it will 


be opened.—Heberlein y. Persohn, 23 
Hrie 155. 
§ 130 
N.Y.Sup. Under regulations of State 


Board of Housing concerning applica- 


‘tions to housing corporations organized 


under Public Housing Law for apart- 
ment leases, anyone is entitled, as of 
right, to file an application not only 
for a lease but for renewal of such 
lease. Public Housing Law, § 182, 
subd. 3.—Rosenthal v. Weinfeld, 22 N. 
Y.S.2d 625, 175 Mise. 9. 

A tenant who _ occupied apartment, 
which was in building in limited divi- 
dend housing project owned by hous- 
ing corporation organized under Pub- 
lic Housing Laws, under lease which 
would terminate on August 31, 1940, 
and who, under regulations of State 
Board of Housing providing for low 
income preference, was eligible to a 
preference, was entitled to fill out an 
applivtation for renewal of lease, to 
have application passed upon by hous-. 
ing corporation, and to have corpora- 
tion’s action thereon reviewed by State 
Commissioner of Housing, where cor- 
poration refused to permit filing of 
application for renewal. Public Hous- 
ing Law, § 182, subd. 3.—Rosenthal vy. 
brea tae ot 22 N.Y.S.2d 625, 175 Misc. 


Where tenant in limited dividend 
housing project owned by housing cor- 
poration organized under Public Hous- 
ing Law, was entitled to preference 
under regulations of State Board of 
Housing providing for low. income 
preference,’ and tenant’s lease would 
terminate August 31, 1940, corporation, 
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See hres 


er of Housing, on application by ten- 


to state specifically the reason for its 


. reason 


grounds for re- ‘i 


n, violated Public 
ousing Law, a 


ant, was bound to compel corporation 


action, and to compel. corporation to 
renew lease if commissioner considered 
insufficient. Public Housing 
Law, § 182, subd. 3.—Rosenthal v. 
Weinfeld, 22 N.Y.S.2d 625, 175 Misc. 9. 

Tenants who are denied renewals of 
leases in housing. projects under juris- 
diction of Division of Housing, wheth- 
er projects were constructed before or 
after July, 1939, are entitled to a 
statement of reasons for nonrenewal 
of their leases. Public Housing Law, 
§ 182. subd. 3.—Rosenthul y. Weinfeld, 
22 N.Y.S.2d 625, 175 Mise. 

On tenant’s application to compel 


. State Commissioner of Housing to or- 


der housing corporation organized un- 
der Public “Housing Law to renew ten- 
ant’s lease in limited dividend housing 
project, where corporation had refused 
to permit tenant to file application for 
renewal of lease, relief would be grant- 
ed to tenant only in so far as relief 


prayed for requested commissioner to 


compel corporation to permit tenant to 
file application for letting of avail- 
able apartment occupied by tenant. 
Civil Practice Act, § 1283 et_seq.; 
Publie Housing Law, § 182, subd. Shale 
Rosenthal ¥. Weinfeld, 22 N.Y.S.2d 
625, 175 Misc. 9 
§ 148 


La.App. Upon notice by lessee of 
exercise of option for renewal of lease 
for another five-year term, lease was 
thereby automatically renewed. —Mag- 
mila ‘Petroleum Co. v. Carter, 2 So.2d 


Miss. Notice to lessee of forfeiture 
of lease for nonpayment of rents, ef- 
fected by means of surrender of the 
premises by sublessee, was necessary 
for valid forfeiture.—Senter v. Propst, 
197 So. 100. 

156 


§ 

C.C.A.Fla. Where lease giving ten- 
ant a renewal option provided that in 
event parties could not agree upon re- 
newal rental, arbiters should be chosen 
to determine rental by whose decision 
both parties agreed to abide, the 
agreement provided for an ‘‘arbitra- 
tion” rather than an “appraisal” so 
that an award of the arbitral board 
rendered without a hearing was void.— 
Citizens Bldg. of West Palm Beach v. 
Western Union Tel. Co., 120 F.2d 982. 

Where lease giving tenant renewal 
option provided for arbitration in case 
of disagreement regarding renewal 
rental, publication of arbiters’ first 
award exhausted their power even 
though their decision was void because 
rendered without a hearing and there- 
fore second award after hearing was 
invalid,—Citizens Bldg. of West Palm 
Beach v. Western Union Tel. Co., 120 
F.2d 982. , 

§ 162 


C.C.A.I. Where tenants, upon ex- 
piration of formal lease, continued as 
tenants by successive renewals at two- 
year intervals, and the parties recog- 
nized that the renewals were for two- 
year periods and expired at termina- 
tion of each period, tenants were ‘‘ten- 
ants for definite term’ and not ‘“ten- 
ants from year to year” and under 
Illinois law, any right of removal of 
houses placed on the land by tenants, 
on ground that houses remained per- 
sonalty, was lost by failure to exercise 
the right prior to expiration of the 
last two-year period for which the 
rent was paid. Smith-Hurd Stats.IIll. 
e. 80, § 34.—U. S. v. Certain Lands in 
Jo Daviess County, 120 F.2d 561 

Ala. If lessee of filling station under 
lease providing for payment of stated 
aunual rental, plus one cent per gal- 
lon of gasoline sold on leased prem- 
ises in excess of stated quantity per 
jnonth, systematically and fraudulently 
made deceitful representations respect- 
ing number of gallons of gasoline sold 
or fraudulently withheld payment of 
true amounts due under lease for first 


term, Teste sh 


obligation thereunder to renew it for 
another term and lessee’s option there- 


‘in for such renewal should be can- 


celed.—Shell Petroleum Corporation v. 
Gowan, 199 So. 849, 240 Ala. 497. 

_ Mich. Under lease providing for five- 
year term, subject to termination by 
lessee at end of third year “or any sub- 
sequent yearly period” by giving 30 
days’ notice, fixing total rental for 
five-year period, and giving lessee op- 
tion to hold for additional five years at 
certain monthly rental, where lessee 
exercised option under correspondence 
referring to “extension” and ‘‘renewal’’ 
for five-year period at “expiration of 
the original lease” lessee could not 
terminate lease by giving 30 days’ no- 
tice at expiration of second year of 
second five-year period, but was bound 
for balance of second five-year period. 
—Thomas v. Texas Co., 297 N.W. 490, 
297 Mich. 275, 

N.Y.Sup. A lessor’s failure to give 
statutory notice of renewal clause, ren- 
dered the renewal clause inoperative, 
and tenant’s continued occupancy 
after expiration of original term con- 
stituted him a “holdover”. Real Prop- 
erty Law, § 230.—Doublel Bldg. Co. v. 
Littell, 23 N.Y.S:2d 728. 

Affidavits on motion for summary 
judgment held not to present evidence 
of tenant’s waiver of statutory re- 
quirements for notice of renewal clause 
in lease. Real Property Law, § 230.— 
poanieh Bldg. Co. v. Littell, 23 N.Y.S.2d 


§ 163 

Minn. Record compelled finding that 
verbal arrangement made two months 
after expiration of written lease was 
an extension of the prior written lease 
which contained provision authorizing 
removal of buildings by lessee.—Justen 
v. Oxboro, 296 N.W. 169. 


§ 167 

Ill.App. The New York rule, that a 
tenant who holds over after the expir- 
ation of his term may at the election of 
the landlord be held to be either a 
trespasser or tenant for another similar 
term, applies in Illinois only, where 
the holding of tenant is. voluntary.— 
Commonwealth Bldg. Corporation vy. 
ee ae an 30 N.E.2d 790, 307 Ill.App. 


§ 170 

La.App. To effectuate a reconduction 
of a lease of predial property, an indis- 
pensable prerequisite is that lessee must 
remain in undisturbed possession of the 
premises for 30 days immediately fol- 
lowing expiration of term of the lease. 
Civ.Code, art. 2688.—Dyer v. Wilson, 
1 So.2d 126. 

Evidence failed to establish relation 
of “landlord and tenant’’ between plain- 


tiffs and defendants through tacit re-. 


conduction of lease, so as to support 
summary action for possession, where 
it appeared that defendant occupying 
premises claimed as heir of his mother 
on ground that land had been con- 
veyed to his father and mother, and 
that his father alone had entered into 
conveyance of land, and that other de- 
fendant who had signed lease with 
plaintiffs moved off premises prior to 
expiration of his lease. Civ.Code, art. 
2688.—Dyer vy. Wilson, 1 So.2d 126, 

Mich. The holding over by a tenant 
after expiration of lease looking for- 
ward to the execution of a new lease 
which parties never get around to make 
is not a “renewal’.—Bay County vy. 
Northeastern Michigan Fair Ass’n, 296 
N.W. 707, 296 Mich. 634. 

N.Y.Sup. Defendant’s continued oc- 
cupancy of demised premises after ex- 
piration of term made defendant a 
“holdover tenant’ liable for rent, not- 
withstanding notice given by defendant 


‘that he intended to vacate premises at 


end of term.—702 Highth Ave. Corpora- 
tion v. Connelly, 25 N.Y.S.2d 994. 
N.Y.Sup. Where landlord, after re- 
ceipt of letter stating that tenant 
wished to remain as a monthly tenant, 
remained silent, “month to month ten- 
ancy” was not created and tenant be- 
eame a “holdover tenant” and as such 
wags liable for rent sued for, since 
more than silence was required to cre- 


be ureitened from 


Set 
Gin such ey ee Realty. Cor-- 
poration v. Rosen, 27 N.Y. S.2d 808, 176° 
Mise. 109. Liataeat 

Okl. Where owner of storeroom oc- 
cupied by tenant under written lease 
for term of one year wrote tenant of- 
fering to renew lease for another year 
at same rental, advising tenant that — 
if it did not desire to renew lease, 
monthly rental charged would be a 
larger sum than that specified in lease, 
and requesting that tenant advise him te 
of its election, and tenant did not aoe 
swer letter but for several month 
tinued to occupy storeroom an pal , 
rentals specified in lease, conduct — 
tenant amounted to an tin shonin ieee 
of offer to renew lease for anoth 
year. 15 OkI.St. aa 88° TOs. 7B oe: 
OkI.St.Ann. §§ 2, 35.—C. RB.’ raphe Be, 
Co. v. Stroud, 114 P.2d 177. 

§ 178 i 

La.App. Where lessee renewed hi 
lease with landlord, sublessee contin. 
ued to be the tenant of lessee and s 
relation subsisted until lessee electe 
to terminate it by giving notice o 
such intention in the manner provide 
by law.—Magnolia Petroleum Co. 
Carter, 2 So.2d 680. 

N.J.Ch, A lease for one year when , 
gives to the lessee the privilege of — 
renewal does not expire at the end f 
the first year, if the lessee elects 
avail himself of. the renewal.—Johns 
y. Bates, 15 A.2d 642, 128 N.J.Eq. 1 


: 


§ 181 (Ph atte 
Ark. A lease with option to pur: 
chase if tenant made all payments of 
rent, taxes and insurance, and mad 
improvements required by lease, 
ega 


to Jere es realty, and for sale 
second party for same amount paid b; 
recent purchaser if second party mad 
all payments of rent, taxes and insu 


by agreement, i 
provided that it should be void, an 
that option should not exist, if secon 
party defaulted in performance ther 
of; was a “lease with option to pu 
chase,” rather than a “mortgage,” and. 
after defaulting, second party had no _ 
right to purchase by tendering pur- 
chase price and amount of rent in a 
a ere ry es y. Melton, 152 S.wW.2d 

Cal.App. Where land acquired by 
nonprofit corporation for park purposes 
was rented to a private party under a 
lease giving him an option to purchase 
the property on the same conditions 
that it was offered for sale to any oth- 
er proposed purchaser, a proposal by 
the corporation to county that county 
assume payment of unpaid purchase 
price and take over and maintain the 
property as a park was not an “offer 
to sell’ which would entitle lessee to 
purchase the property on the same 
terms, since option contemplated an 
absolute sale as distinguished from a 
donation on condition, particularly in 
absence of evidence that county ever in- * 
tended to accept the proposal.—Lake- _ 
side Park Ass’n of Kelseyville v. Keith- 
lye 10 B2de L055, : 

Pa.Com.Pl. An option must be con- 
sidered as an independent clause in a 
ie gsex- eohen v. Sullivan, 380 Del.Co. 
37 


Wis. An option clause in lease, giy- 
ing lessee the prior right to purchase 
leased premises if or when any accept- 
able offer should be made to lessor, 
was not void because of failure to state 
a purchase price.—Goerke Motor Co. v. 
Lonergan, 295 N.W. 671, 236 Wis. 544. 

An option to lessee to purchase need 
not specify the price, but is sufficient 
if it provides that price shall be fixed 
by appraisement or by the amount 
which a third person may offer to pay. 
—Goerke Motor Co. v. Lonergan, 295 
NW. 671, 236 Wis. 544, 

A notice by lessee to lessor, recit- 
ing election to purchase described 
property, consisting of garage with 
parking lot and filling station, and to 


>> 
F 


& Bad eh, 


3 


lessee exercised : 
offer was made in good faith.—Peerless 


§ 188 

exercise option to purchase granted in 
lease, was a sufficiently clear assertion 
of right to take over filling station 
as well as to exercise option to pur- 
chase all of the property.—Goerke Mo- 
tor Co. v. Lonergan, 295 N.W. 671, 
236 Wis. 544. 


§ 188 
W.Va. Where lease gives lessee 7- 
day option, after written notice, to 
purchase leased premises on same 


terms as those offered by a third per- 
son, time for exercising option does 


not commence to run until lessee has 
received written notice of an uncondi- 


tional offer made to lessor in good 
faith.—Peerless Department Stores Vv. 


' George M. Snook Co., 15 S.E.2d 169. 


-_ Where lease gave lessee 7-day op- 
tion, after written notice, to purchase 
leased premises on same terms as 
those offered by a third person, time 
for exercise of option did not com- 
mence to run upon receipt by lessee of 


ny notice that an offer had been received 


by an undisclosed offeror who would 
be liable for payment of liquidated 
damages in event of inability to effect 
purchase, in absence of indication that 


offer bound offerors to purchase the 
- property, and did not commence to run 


until receipt of letter by way of 
amendment indicating that offerors 
would be compelled to purchase unless 
its option, and that 


Department Stores v. George M. Snook 
Co}, 15 S.H.2d. 169. 


: § 189 

N.J.Ch. Where, by the terms of op- 
tion agreement, option to purchase was 
required to be exercised on or before 
the expiration of a certain lease which 


_ was to run for one year, with the priv- 
ilege on the part of the lessee to re- 


new for four additional terms of one 


year each, and the lease was renewed 


for four consecutive terms, and the last 
term had not expired when option to 


purchase was sought to be exercised, 


option to purchase was timely exer- 


- cised.—Johnson y. Bates, 15 A.2d 642, 
128 N.J.Ba. 183. 


§ 193 

Pa.Com.Pl. Where lessees give their 
lessor to understand that they will not 
exercise their right to purchase under 
an option clause in the lease and lessor, 
relying upon this representation, sells 
to another, lessees are estopped from 
later asserting their rights.—Driebe v. 
Fort Penn Realty Co., 2 Monroe L.R. 


106, reversed 200 A. 62, 331 Pa. 314, 


117 A.L.R. 1091. 


Where lessees sit by and allow nego- 
tiations for the sale of a valuable prop- 
erty involving a large amount of money 
to be completed with no action on their 
part other than the technical proposi- 
tion that they did not in writing re- 
lease their rights 
clause in the lease they are guilty of 
Jaches.—Driebe v. Fort Penn Realty 
Co., 2 Monroe L.R. 106, reversed 200 
A. 62, 331 Pa. 314, 117 A.L.R. 1091. 

§ 196 

Pa.Com.Pl. Real estate was demised 
by a written contract for the term of 
one year to be used and occupied as 
foundry and light manufacturing, the 
lease granting to the lessee, in consid- 
eration of $100 paid an option to pur- 
chase the property within the year and 
if purchased the $100 to be credited on 
account of the purchase money. The 
lease stipulated that if the lessors were 
unable to give possession for any rea- 


' gon beyond their control they would 


not be liable for damages- and all 
rights and remedies of both parties 
would be suspended. After possession 
and commencing business the public 
authorities gave notice that the busi- 
ness was in violation of a zoning ordi- 
nance and would have to cease. After 
notice to and consultation with lessors’ 
agent the lessee removed from the 
premises within the year. Held, that 
the lessor was not able to give posses- 
sion for the purposes set forth in the 
lease, and that the lessee was entitled 
to recover the money paid for the op- 
tion to purchase.—Cohen y. Sullivan, 
30 Del.Co. 374. 
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‘LANDLORD AND TENAN 


“newed for successive terms 
under an option- 
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_ .g§ 200 | Nos 
C.C.A.I1]. Under statute and con- 
tract between United States Housing 
Authority, a governmental agency, and 
local housing authority, where a mini- 
mum and maximum schedule of rents 
for tenants was provided and lease to 
tenant was permitted only where net 
income of tenant did not exceed a des- 
ignated ratio to the amount fixed as 
rental, and lease contract with tenant 
permitted termination of tenancy on 15 
days’ notice, the local housing authori- 
ty was authorized to reduce rentals 
and thereby disqualify plaintiff ten- 
ants who had been selected and accept- 
ed as eligible under higher rental. 
Smith-Hurd Stats.Ill. ¢. 67%, § 1 et 
seq., and § 27; United States Housing 
Act of 1937 §§ 1, 2, 12(d, e), 42 U.S. 
C.A. §§ 1401, 1402, 1412(d, e)—Brand 
v. Chicago Housing Authority, 120 F. 
2d 786. , 
Where local housing authority was 
operating low-rent housing project un- 
der lease from United States Housing 
Authority, a governmental agency, 
provision in local housing authority’s 


lease to tenant permitting termination - 


of tenancy on 15 days’ notice was val- 
id and binding upon tenant in same 
manner as though lessor had been a 
private person rather than a govern- 
mental ageney. Smith-Hurd Stats.Ill. 
ec. 67%, § 1 et seq.; United States 
Housing Act of 1937, §§ 1, 2, 12(d, e), 
42 U.S.C.A. §§ 1401, 1402, 1412(d, e).— 
Brand y. Chicago Housing Authority, 
120 F.2d 786. 


Under statute and contract between 
United States Housing Authority, a 
governmental agency, and local hous- 
ing authority, where a minimum and 
maximum schedule of rents for tenants 
was provided and lease to tenant was 
permitted only where net income of 
tenant did not exceed a designated ra- 
tio to the amount fixed as rental and 
lease contract with tenant permitted 
termination of tenancy on 15 days’ 
notice, eviction proceedings against 
tenant who had been selected and ac- 
cepted as eligible under a high rent- 
al but who had been disqualified by 
reduction in rentals were not contrary 
to “public policy” as declared by fed- 
eral and state housing acts, Smith- 
Hurd Stats.Ill. c. 671%, § 1 et seq., and 


§ 27; United States Housing Act of 
1937, §§ 1, 2, 12(d, e), 42 U.S.C.AL §$§ 
1401, 1402, 1412(d, e).—Brand v. Chi- 


cago Housing Authority, 120 F.2d 786. 


D.C.N.Y. Where lease of apartment 
in public housing project erected pur- 
suant to United States Housing Act 
and Public Housing Law of state of 
New York was executed for a definite 
period of one year, and lease provid- 
ed that it should be automatically re- 
of one 
month, a provision that either landlord 
or tenant could terminate tenancy on 
any day during month provided that 
party terminating tenancy gave other 
party 15 days’ prior notice in writing 
had no application to definite annual 
term but referred only to renewal pe- 
riod. United States Housing Act of 
1937, 42 U.S.C.A. § 1401 et seq.; Public 
Housing Law N.Y. § 1 et seq.—Wolfe 
Ban S. Housing Authority, 36 F.Supp. 


The provision of New York Housing 
Law that if income of a family resid- 
ing in a public housing project igs in- 
creased, not more than 50 per cent. 
over that at time of admission, and 
such increase continues for three 
months or more, the Authority may 
permit tenant to occupy his dwelling 
provided that Authority is convinced 
that tenant cannot secure safe and san- 
itary dwelling from private enterprise 
is permissive, and authorized resolu- 
tion adopted by board of directors of 
Municipal Housing Authority provid- 
ing that income limit for continued oc- 
cupancy of residents of housing proj- 
ect should be established at statutory 
limit. for apartment occupied by each 
resident or $1,750 per annum, which- 
ever is lower. Public Housing Law 
N.Y. § 156, subd. 3.—Wolfe v. U. S. 
Housing Authority, 36 F.Supp. 580. 

That tenants in a public housing 


sunt 


project erected pursu to Ui 
States Housing Act and Public Hous 
ing Law of State of New York, whos 
incomes exceeded the standard speci- 


fied, would be inconvenienced ‘and 
would suffer financial loss through 
forced removal from apartments in 


project did not deny right of the 
Housing Authority to possession. 
United States Housing Act of 1937, 42 
U.S.C.A. § 1401 et seq.; Public Hous- 
ing Law N.Y. 1 et seq.—Wolfe v. 
U. S. Housing Authority, 36 F.Supp. 
580. 

La.App. Where lessee renewed his 
lease with landlord, sublegsee contin- 
ued to be the tenant of lessee and such 
relation subsisted until lessee elected 
to terminate it by giving notice of 
such intention in the manner provided 
by law.—Magnolia Petroleum Co. v. 
Carter, 2 So.2d 

Va. Where parties entered into writ- 
ten lease of farm and personal prop- 
erty which expired on January 31, 
1933, and thereafter parties, by mutual 
consent, continued their relations as 
Jandlord and tenant until fall of 1938, 
when they agreed to terminate lease 
at end of the term, lease terminated 
on January 31, 1939, and not on De- 
cember 31, 1938, as contended by land- 
lord.—Hly v. Myers, 14 §.H.2d 298, 177 
Va. 323. 

§ 205. 


Ga.App. Where lease contained pro- 
vision for termination on 30 days’ no- 
tice, lessor’s letter “in accordance with 
the terms of our contract this is to 
give you 380 days’ notice that I wish 
to rent my lot’? to another party, and 
giving date new lease was to start, was 
sufficient to show that lessor was de- 
manding possession under the terms of 
aes lease.—Moon y. Daniel, 13 §.H.2d 


§ 206 

Ill.App. Sixty days’ notice to ten- 
ant that lease would not be extended 
and that tenant would be required’ to 
surrender the possession of the prem- 
ises, which was sent by. registered 
mail and which purported to show 
that the property belonged to several 
people and was signed by a trust com- 
pany as trustee and by assistant sec- 
retary thereof and by another party, 
was not served as required by statute 
relating to service of demand or notice 
and did not comply with, the statute 
on forcible entry and detainer, in that 
the notice was not signed by anyone 
purporting to be the agent or attorney 
of the owner of the premises. Smith- 
Hurd Stats. c. 57, § 3; ¢. 80, § 10.— 
Northern Trust Co. v. Watson, 33 N.H. 
2d 897, 310 Ill.App. 263. 


§ 207 

Ga.App. Where lease provided for 
termination on 30 days’ notice and 
lessor on February 3 notified lessee in 
writing that in accordance with the 
terms of the contract ‘‘this is to give 
you 380 days’ notice that I wish to 
rent my lot’ to another party, and 
that “this new lease is to start March 
3’’ and lessor instituted dispossessory 
proceedings on March 6, more than 30 
days from time notice was given, ref- 
erence in notice to date on which 
new lease to another party was to be- 
gin did not invalidate the notice on 
ground that a full 30 days’ written 
notice was not given.—Moon v.. Dan- 
jel. 13 S.H.2d 187. 

Iil.App. A notice of forfeiture of 99- 
year lease for default in allowing me- 
chanic’s liens to attach to property was 
insufficient where liens did not in fact 
exist.—Clark-Devon Bldg. Corporation 
oe Hinrichs, 31 N.H.2d 394, 308 Lll.App. 


Il. App. Where lease provided for 
termination by giving of not less than 
60 days’ notice in writing delivered in 
person or sent by registered mail to 
place stipulated for payment of rent, 
and lessee delivered written notice of 
termination to a director of lessor who 
delivered it to president more than 90 
days before termination date and les- 
see did not hold over, notice given was 
sufficient and lease was terminated and 
lessor was “estopped” from denying 
that notice provision was complied 
with.—3920 Lake Shore Drive Bldg. 
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ate the 
should sell the premises, it will not be 


8 
tows In interpreting Tecate in 
leases, to effect that lessor may termin- 
tenancy in case the lessor 


deemed that the parties: necessarily in- 
tended to use the word ‘‘sell” in the 
strict sense of a completed conveying of 
the title, but when so used the word 
“sell” does imply at least a good-faith 
contract for alienation of the premises 
from the seller to the buyer, and such 
contract must create an enforceable 
obligation to convey, and a like one 
to purchase, binding on the parties 
respectively, and enforceable by either 
against the other, and otherwise the 
premises have not been sold.—John 
Hancock Mut. Life Ins. Co. v. Behr, 
295 N-W. 436. 

On question of lease termination on 
~ sale of premises, a person on whom the 
owner of realty confers the right to be- 
come the purchaser of the realty on 
stated terms, at the election of such 
person, is in no sense a “purchaser,” 
and the realty has not been “sold,” 
since such person may rightfully per- 
mit the option to expire, without incur- 
ring any liability to the owner, and 
though the conferring of the right or 
option is contractual, it is not an ac- 
tual or existing “contract,” but merely 
a reserved right in a subsisting agree- 


ment.—John “Hancock Mut. Life Ins. 
Co. v. Behr, 295 N.W. 486. 
Where lease gave lessor, if he 


sold leased property, right to terminate 
lease as of March ji, if lessor should 
give notice of termination to lessees 
on or before January 15, and on De- 
ceinber 4, lessor and prospective pur- 
chasers entered into agreement where- 
by lessor could during a 60-day period 
exercise its right to “demand purchase 
price by perfecting title, and where- 
by lessor, on objection to anything 
rendering the title unmerchantable, re- 
served to itself option to annul the 
contract, and on December 21, lessor 
mailed notice to lessees of contract 
with prospective purchasers, lessor had 
aoe on December 21, or on January 


“sold” the realty, so as to be en-_ 


Eica to terminate the lease.—John 
Hancock Mut. Life Ins. Co. v. Behr, 
295 N.W. 436. 

Mich. Where husband and wife held 
title as tenants by entirety, and hus- 
band alone entered into written lease 
for term of five years with an option 
for an extension of five years, the sale 
of the property by the husband and 
wife did not abrogate the lease which 
contained proviso that its covenants 
were binding upon the respective heirs, 
representatives and assigns of the par- 
ties—Arrand v. Graham, 298 N.W. 
281, 297 Mich. 559. 


Mo. Where lease was executed subse- 
quent to date of execution of trust 
deed, trust deed foreclosure sale was 
not subject to the lease.—Stone v, Ham- 
mons, 146 S.W.2d 606. 

A foreclosure of trust deed antedat- 
ing a lease of the mortgaged premises 
nullifies and extinguishes the lease.— 
Stone v. Hammons, 146 S.W.2d 606. 

Mo. The foreclosure of a deed of 
trust _ante-dating a lease of the mort- 
gaged premises extinguishes the lease. 
—Sinclair Refining Co. v. Wyatt, 149 
S.W.2d 353. 


N.Y.App.Div. Where tenant leased 
two adjoining premises and operated 
them as one store, and one of leases 
provided that part of rent should be 
based on gross sales of tenant at both 
premises, and tenant during tenancy 
under such lease was compelled to re- 
move from other premises as result of 
a foreclosure action, removal terminat- 
ed the lease and, upon such termina- 
tion, tenant became liable for reason- 
able. rental value of premises for period 
during which it had. occupied premises 
beyond such termination.—Land Asso- 
ciates Corporation v. Grand Union 
ewe 25 N.Y.S.2d 986, 261 App.Div. 


DN ieee Div. Lease of apartment by 
mortgagor was effective until it was 
wiped out by a sale in foreclosure, 


in lien to the mortgage.—Colter Realty 
v. Primer Realty Corporation, 27 N.Y. 
8.2d 850, 262 ae} Pak Wie 


Pa.Super. A lease, executed by a 
mortgagor after execution of a mort- 
gage, is subject to the mortgage, and 
on foreclosure for default it is extin- 
guished.—Peoples-Pittsburgh Trust Co. 
NL 15 A.2d 711, 141 Pa.Super. 


229 

C.C.A.Cal. Under California law, the 
statutory rule that a forfeiture clause 
in lease is to be strictly construed 
means simply that no wider scope is to 
be given to the language employed than 
is plainly required, and court is not 
required to put a strained or over- 
technical construction upon the lan- 
guage employed, ignoring the essence 
of the condition imposed. Civ.Code 
Cal. § 1442.—Urban Properties Corpora- 
tion v. Benson, Ine., 116 F.2d 321, re- 
penne In re Benson, Inc., 33 F.Supp. 


Where lessee filed petition under 
Bankruptey Act provisions relating to 
arrangements and was authorized by 
court to continue in possession and to 
operate business, lessor could terminate 
lease under clause authorizing termina- 
tion if, in any judicial proceeding, a re- 
ceiver or other “officer” or agent was 
appointed to take charge of leased 
premises or business conducted there- 
in, on ground that lessee became “cus- 
todian” of property by continuing in 
possession and became a person author- 
ized by law to perform duties of an of- 
ficer such as a trustee by operating 
business under court’s authority, and 
hence was an “officer” analogous to a 
“receiver” or “trustee’. Bankr.Act, §§ 
1° (22), 2 (17), 301 et seq., 312, Cs 
342, 348, 11 U.S.C.A. §§ 1(22), 11(17), 
701° et seq., TAO) M43 Civ, 
Code Cal. § 1442.—Urban Properties Cor- 
poration vy. Benson, Ine., 116 F.2d 321, 
ee oe In re Benson, Inc., 33 F.Supp. 


Where a lessee filed petition under 
Bankruptey Act provisions relating to 
arrangements and was authorized by 
court to continue in possession and to 
operate business subject to court’s con- 
trol, lessor was entitled to terminate 
Jease under clause authorizing termina- 
tion if, in any judicial proceeding, a re- 
ceiver or other officer or “agent”? was 
“appointed” to take charge of leased 
premises or business conducted therein, 
on ground that lessee’s free manage- 
ment of business was of essence of lease 
and that lessee was “appointed” to 
conduct business, dominion over which 
it had lost, and ‘became an “agent” of 
court with ‘functions analogous, to those 
of a “receiver” in equity or ‘‘trustee’’. 
Bankr.Act, §§ 1(22), (AY) tae we ay 
312, 322, 342, 343, 11 U 8.0.4. 22), 
11(17), 701 et seq., 713: aoe “po 43 
Civ.Code Cal. § 1442.—Urban Crrcnenuien 
Corporation v. Benson, Inc., 116 F.2d 
321, reversing In re Benson, Inc., 3or Ht, 
Supp. 967. 

D.C.Cal. Where petition was filed 
under provisions of the Bankruptcy 
Act relating to arrangements, but no 
receiver was appointed and ‘business 
was being operated by debtor itself 
subject to control of the court, lease 
was not subject to forfeiture under 
provision therein making lease of debt- 
or’s premises subject to forfeiture 
when, in any judicial proceeding, a 
receiver or other officer or agent is ap- 
pointed to take charge of the demised 
premises or the business conducted 
therein, notwithstanding that debtor 
exercised the powers which a trustee 
would exercise. Bankr.Act § 3801 et 
Seq., and §§ 332, 342, 11 U.S.C.A. § 
701 et seq., and §§ 732, 742; Civ.Code 
Cal. § 1442.—In re Benson, Inc.,, 33 EF. 
Supp. 967. 

D.C.N.Y. The word ‘‘successor’ in 
provision of lease that bankruptcy of 
lessee or any successor should ter- 
minate lease at option of lessor, its 
successors and assigns, held not to in- 
elude lessee’s assignee.—In re Murray 
Realty Co., 85 F.Supp. 417. 

A provision in lease that stipulations 


bind parties’ heirs, successors, execu- 
tors, administrators, and assigns does 


not show parties’ intention to render 
applicable to their assigns another pro-- 


vision of lease that bankruptey of les- 
see or any successor shall terminate 
lease at lessor’s option, 


option provision.—In re Murray Realty © 
Co., 35 F.Supp. pes 


tract as thereby rescinded, applies ton 


the leasing of realty as well as fo one 
hiring of personalty. Civ.Code, § 1930. 
—Keating v. Preston, 108 P.2d 479. 
Under statute providing that when a 
thing is let for a particular purpos 
and hirer uses it for another pu 
pose, he is liable to the letter for 
damages resulting from such use, 
the letter may treat contract ag r 
scinded, unless lease specifically li 
its use of property to a particular pu 
pose, or restriction is necessarily i 
ferred from language which is e 
ployed, lease may not be forfeited on 


account of use of property for another 


purpose even though that use is illeg: 
and the lessor must resort to an action 
for damages or for injunctive relie 
since forfeitures are not favored. Ci 


Code, § 1930.—Keating v. Preston, 108 
P.2d 479. , 


The remedy for illegal use of leased 
property is a suit for damages or in- 
junctive relief in absence of a statu- 
tory. provision authorizing forfeiture. 
—Keating v. Preston, 108 P.2d 479, 

Violation of statutory restriction 
against accepting money to be wagered 
on horse races, which restriction was 


-an implied part of lease, would not hid 


oe 


authorize lessor’s rescission of a leas 
of restaurant, in absence of a specific 
or implied provision in the lease for 


cancellation on that account, since con- 
involving forfeiture must be 


ditions 
strictly construed against the party in 
whose behalf they are invoked.  Ciy. 
Code, §§ 1442, 1648, 1656; Pen.Code. 
j 38ta.—Keating Vv. ‘Preston, 108 P.2d- 
Under statute PO er rescission 
where contract is unlawful, lease of 
restaurant was not rendered unlawful 
even if lessee’s acceptance, for custo 
ers’ accommodation, of money to be 


wagered on horse races constituted vio- 


lation of penal statute. 
3406; Pen.Code, § 
Preston, 108 P.2a 479. 

Under lease demising all space in ho- 
tel necessary to do restaurant business 
and authorizing lessor to re-enter for 
failure to pay rent when due and on 
default in any of covenants contained — 
in lease, where, as an accommodation 


Civ.Code, 


to her customers lessee personally ac-— 
cepted money to be placed on horse 


races, lessee’s acts did not show that 


property or business was being used ~ 


for the purpose of conducting _book- 


making enterprise in violation of stat- 
ute so as to warrant forfeiture of lease. | 


Pen.Code, § 337a; Civ.Code, § 1930.— 

Keating y. Preston, 108 P.2d 479. 
La.App. Landlord was not entitled 

to declare forfeiture of lease of prem- 


ises used as dwelling and for business — 


purposes either on ground that tenant 
made use of leased premises other than 
that for which they were leased, in 
that she operated a dance hall with 
a nickelodeon, or on ground that she 
changed a porch to residence part of 
building into a beer parlor for negroes, 
where changes were done with land- 
lord’s consent, and landlord’s real rea- 
son for seeking to have lease declared 
forfeited was that tenant’s place of 
business was attracting many custom- 
ers who otherwise would have visited 
nearby dance hall and beer pavilion 
operated by landlord. Rev.Ciy.Code, 
arts. 2710, 2711.—Bruce v. Cobb, 2 So. 
2a 604. 
233. 


§ 
©.C.A.0Okl. A provision for forfei- 
ture of a lease for nonpayment of ren- 
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even touch: such lease was yas, subordinate and agreements therein apply to and iy a 


but. simply — 
binds original lessee’s assigns by such ; 


ig 


337a.—Keating Vv. 


‘ 


¥ 
y 


c, 
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§ 233 


tal is for the benefit of the lessor, and 
upon default he may treat the lease as 
void or not, at his election.—Ameri- 
~ + can Surety Co. of New York vy. U. S., 
% 112. 4.2d 903. 

Bes La.App. Tender on October 2 of rent 
. due September 1 prevented the lapse of 
lease and continued life of lease for 
the period that the tendered payment 
was intended to cover, where both par- 
ties were under erroneous impression 
that the payment was not really due 
until October 1, and executed receipt 
oye ly-— Belvin v. Sikes, 2 So.2d 


eat § 234 
; Cal.App. A lease may be terminat- 
ed only when it is procured by fraud, 
for lack of consideration, or for breach 
of express or implied covenants con- 
tained in the instrument.—Keating v. 
. Preston, 108 P.2d 479... 
A lease may be terminated only for 
- a substantial breach and not for a 
mere technical violation, and the breach 
of an implied covenant will not result 
in a forfeiture of lease unless the in- 
- gstrument declares that it shall be so 
construed.—Keating v. Preston, 108 P. 
2d 479. 
£\ Ill.App. A forfeiture of 99-year lease 
- for breach of covenant to rebuild in 
event of destruction of building on 
leased premises would be_ enjoined, 
where default was excusable because of 
condition of street pending completion 
of improvements thereon, and original 
- lessor was frequent visitor to premises 
jn his lifetime and made no protests 
against manner in which assignee of 
lessee was fulfilling covenants of lease, 
and lessor received full compensation 
as provided in lease for all injuries sus- 
tained by him through condemnation 
proceedings.—Clark-Devon Bldg. Cor- 
oration v. Hinrichs, 31 N.W.2d 394, 308 
lLApp. 69. 
J La.App. Landlord was not entitled 
- to declare forfeiture of lease of prem- 
Ff ises used as dwelling and for business 
--~—s«~purposes either on ground that tenant 
- made use of leased premises. other 
than that for which they were leased, 
in that she operated a dance hall with 
a nickelodeon, or on ground that she 
changed a porch to residence part of 
‘ building into a beer parlor for negroes, 
where changes were done with land- 
lord’s consent, and landlord’s real. rea- 
son for seeking to have lease declared 
forfeited was that tenant’s place of 
business was attracting many custom- 
ers who otherwise would have visited 
“4 Peary dance hall and beer pavilion 
operated by landlord. Rev.Civ.Code, 
% arts. 2710, 2711.—Bruce v. Cobb, 2 So. 
2d 504. 
Md. To hold that lease has been for- 
" feited, it must clearly appear that cov- 
. enant therein has been violated.—Bal- 
___ timore Butchers Abattoir & Live Stock 


fi 
i ‘+ 


bs 
os 


re v. Union Rendering Co., 17 A.2d 
zy 4 Ohio App. Where breach of a_lease 


is compensable in money, a tender of 
payment of the amount due will ordi- 
narily be deemed sufficient reason to 
avoid forfeiture—Whitmore yv. Meen- 
ach, 33 N.E.2d 408. 

' YTenn.App. Forfeiture of a long time 
lease of real estate will not be declared 
for mere inactivity in the absence of 
. adverse claim or inequitable visitation 
of damages upon the lessor.—Frierson 
vy. International Agr. Corporation, 148 
S.W.2d 27. 


Ay § 236 

 ~+~©.C.A.Utah. Where lease contains a 
covenant against assigning or sublet- 
ting without consent of lessor, breach 
of such covenant does not ipso facto 
terminate the lease, in absence of a pro- 
vision therefor, but rather lessor may 
terminate the contract or waive the 
breach and treat the contract as in full 
ene vy. Shell Oil Co., 116 F.2d 


§ 239 

Ala. While mere breach of covenant 
in lease to pay rent does not work for- 
feiture or justify rescission of lease, 
equity court has jurisdiction to decree 
rescission thereof for vitiating fraud.— 
Shell Petroleum Corporation vy. Gowan, 
199 So. 849, 240 Ala, 497. 

Ky. A provision in a lease authoriz- 


LANDLORD AND TENANT 
ing termination of lease at option of 
lessor for nonpayment of rent is valid. 
—Dean v. Stillwell, 145 S.W.2d 830, 
284. Ky. 639. 

Miss. A lessor waived tender of ar- 
rears of rent by declining to put les- 
see in possession of the leased prem- 
ises after eviction, as regards right 
of lessee to injunctive relief against 
forfeiture for nonpayment of rent.— 
Senter v. Propst, 197 So. 100. 

Where sublessee, in order to be rid 
of obligations under sublease, surren- 
dered the property to original lessor 
without informing lessee when lessor 
declared forfeiture, on ground of fail- 
ure to pay rent, and assisted in con- 
summation of new lease between orig- 
inal lessor and third person, the sur- 
render was not a valid “eviction” of 
lessee, but constituted legal ‘‘fraud.” 
—Senter v. Propst, 197 So. 100. ' 

A clause in lease for forfeiture upon 
léssee’s failure to pay rent will be 
relieved against in equity in favor of 
lessee.—Senter v. Propst, 197 So. 100. 


§ 252 
D.C.N.Y. Courts of law lean against 
forfeiture of leases, and landlord must 
take care not to do anything which 
may be deemed acknowledgment. of 
continuation of tenancy.—U. S. vy. For- 
ness, 37 F.Supp. 337. 


Md. A corporate lessor’s acquiescence 
in breach of tenant’s covenant not to 
use leased premises for purposes other 
than those of rendering factory by 
continuing to supply steam, as agreed 
in lease, for making of cattle and poul- 
try feed by tenant on such premises, 
without objection for three years, with 
knowledge of tenant’s use of premises 
for such purpose, operated as ‘‘waiver” 
of such breach.—Baltimore Butchers 


Abattoir & Live Stock Co. v. Union 
Rendering Co., 17 A.2d 130. 
Tex.Civ.App. A lessee did not 


. “waive” right to terminate lease con- 


tract on ground of lessor’s refusal to 
permit lessee to occupy portion of 
leased premises, by continuing to oe- 
cupy leased premises and to pay rent, 
where breach of lease contract con- 
tinued to time of trial, in which les- 
sor testified that he would not permit 
lessee to have strip of land denied to 
him, even if such strip was included in 
feeae ae Bolt v. Gonzalez, 141 S.W. 


§ 255 
Cal.App. The forfeiture of a lease 
for breach of covenant with full knowl- 
edge thereof on part of the lessor is 
“waived”? by acceptance of. rent which 
accrues after the breach.—Keating v. 


Preston, 108 P.2d 479. . 
§ 261 
Miss. lLessor’s six years’ silence 


when lessee failed to pay rents result- 
ed in complete waiver of the right of 
forfeiture for nonpayment of rents.— 
Senter vy. Propst, 197 So. 100. 


§ 265 
Cal.App. Whether tenant  surren- 
dered leased premises and landlord 
unqualifiedly accepted possession 


thereof are primarily fact questions 
for trial court to determine from whole 
transaction.—Rognier v. Harnett, 114 
P.2d 654, 


A lease may be terminated by ten- 
ant’s surrender of leased premises and 
landlord’s acquiescence in such _ sur- 
Ae ema oeree v. Harnett, 114 P.2d 

Pa.Com.Pl. Three remedies are 
available to a tenant where a landlord 
fails to perform a lease covenant:;—(1) 
Upon the landlord’s failure of perform- 
ance, the tenant can perform it at his 
own expense and defalk the cost of 
such performance from the amount of 
rent due and payable; or (2) The ten- 
ant can surrender the possession of the 
premises to relieve himself from any 
further payment of rent; or (3) He 
can retain possession of the premises 
and deduct from the rent the difference 
between the rental value of the prem- 
ises as it would have been if the lease 
had been fully complied with by the 
landlord and its rental value in the 
condition it actually was.—Siddall vy, 
Burke, 29 Del. 530. 


§ 266 | 
D.C.N.Y. Burden is on 


a tenant to 
show surrender of lease and acceptance 
thereof by landlord.—In re Kantor’s — 
Delicatessen, 34 F.Supp. 898. 


Mo.App. Any agreement between 
landlord and one cotenant which af- 
fects right of occupancy of leased 
premises creates a presumption of a 
new lease and surrender of the origi- 
nal lease.—Morriss v. Finkelstein, 145 


S.W.2d 439. 
§ 267 


Mo.App. To effect a surrender of a 
lease for a term of years by operation 
of law, under statute providing that 
no lease for a term of years shall be 
surrendered except by deed or note in 
writing signed by party surrendering 
lease or by operation of law, there 
must be consent of all the parties. 
Mo.St.Ann. § 2966, p. 1835.—Morriss v. 
Finkelstein, 145 S.W.2d 439. 

Wash. The relinquishment by land- 
lord and tenant of their mutual rights 
under lease was sufficient ‘‘considera- 
tion” to support agreement of surren- 
der—Exeter Co. v. Samuel Martin, 
Limited, 105 P.2d 83. 

; § 272 

Mo.App. If one cotenant and land- 
lord enter into a new agreement at va- 
riance with original lease, the other 
cotenant may treat original lease as 
surrendered or he may insist on spe- 
cific performance of the original lease 
as written.—Morriss v. Finkelstein, 145 
S.W.2d 439. 


§ 274 
Ill.App. Whether a tenant or those 
who own through or under him have 
actually discontinued or abandoned pos- 
session of premises is a “question of 
fact’? to be determined by the intention 
of the parties as evidenced by their 
words and conduct.—Hopwood y. Green, 
34 N.H.2d 559, 310 Ill.App. 411, trans- 

ferred 30 N.H.2d ge 375 Ill. 167. 
277 


D.C.N.Y. Where, on tenant’s bank- 
ruptcy, landlord brought summary pro- 
ceedings to regain possession of prop- 
erty, obtained a release from cotenant 
of premises, and leased premises to a 
new tenant under same conditions as 
provided in old lease and required 
same amount of security, landlord by 
his actions accepted surrender of old 
lease and agreed that it should be can- 
celed.—In re Kantor’s Delicatessen, 34 
F.Supp. 898. 

Ark. Where lessee wrongfully vacat- 
ed plantation and lessor took charge 
of it for himself, and rented it for his 
own account, action of lessor and lessee 
amounted to a “voluntary surrender of 
plantation” and acceptance by lessor, 
and justified decree cancelling lease 
contract and two unmatured notes— 
Childress vy. Tyson, 143 S.W.2d 45, 200 
Ark. 1129. 

Cal.App. Whether tenant  surren- 
dered leased premises and landlord un- 
qualifiedly accepted possession thereof 
are primarily fact questions for trial 
court to determine from whole trans- 
scion eenlen v. Harnett, 114 P.2d 


Even where leased premises are 
abandoned by tenant avowing his in- 
tention not to be bound by lease, land- 
lord’s assumption of actual possession 
and absolute control thereof, including 
efforts to let them to others, without 
saying or doing anything so qualify- 
ing his acts as to indicate that he is 
not acne in his own right and for 
his own benefit as owner entitled to 
possession or is acting for tenant’s 
enefit or reletting on tenant’s account 
and for his benefit, will not be heard 
to say thereafter that he did not 
accept surrender of term.—Rognier y. 
Harnett, 114 P.2d 654. 

To terminate lease by tenant’s sur- 
render of leased premises with land- 
lord’s consent, such consent need not 
precede surrender, but, if it exists at 
any time, surrender is completed and 
lease_terminated.—Rognier v. Harnett, 
114 P.2d 654. 

Where landlord accepts tenant’s pre- 
vious surrender or abandonment of 
leased premises with intent to termi- 
nate lease, it is terminated as effectu- 
ally as if there had been valid agree- 


a — 


I. 


* 
a 
=", 
ea 


1 ting term must be accepted 
y lessor, and burden is on tenant to 
how such acceptance. Where defend- 


ant made no attempt to meet the bur- 
den of proof, ‘verdict of jury for plain- 


tiff clearly justified. Mere acceptance 
of keys with nothing more, not suffi- 
ecient to constitute complete surrender. 
—Schneck v. Borsos, 35 lLuz.L.Reg. 
Rep. 81. : 

Surrender igs a contractual act. It 
occurs only through consent of both 
parties.—Schneck v. Borsos, 35 Luz.L. 
Reg.Rep. 81. 


279 
N.Y.Sup. A tenant’s delivery of 
apartment keys to secretary of cor- 
porate landlord did not establish 
“surrender and acceptance.’’—Rene 
Soa ee ee y. Ascher; 26 N.Y. 


Pa.Com.Pl. Defendant testified that 
wishing to leave premises he took keys 
to plaintiff, plaintiff accepting, and 
wishing defendant luck in his new 
place. Denial by plaintiff who -said 
that when defendant tendered keys, he 
told latter he was holding him for 
balance of his rent.—Schneck vy. Bor- 
sos, 35 Luz.L.Reg.Rep. 81. 


'$.2d 


§ 283 

Cal.App. Evidence held sufficient to 
sustain trial court’s finding that land- 
lord agreed to termination of lease and 
that tenant’s removal from premises 
was in pursuance of such agreement.— 
Rognier y. Harnett, 114 P.2d 654. 
-La.App. Evidence held to establish 
that lease was not terminated by ver- 
bal agreement, but that premises were 
delivered to lessor and vacated by 
lessee on or before date of expiration 
of lease, and hence lessor was entitled 
to lessor’s lien and privilege upon 
machinery installed in the leased 
premises, for 12 months’ rent. Civ. 
Code, arts. 2705-2708.—National 
Pumps Corporation v. Bruning, 1 So. 
2d 320. 

Mo. Evidence established that lease 
of lot on which was situated a filling 
station to an oil company was exe- 
cuted subsequent to date deed of trust 
on property was executed, so that a 
foreclosure of the deed of trust ex- 
tinguished the lease, in absence of an 
agreement between the _ parties that 
lease had priority over deed of trust. 
—Sinclair Refining Co. v. Wyatt, 149 
S.W.2d 353.. 


Pa.Com.Pl. Surrender of demised 
premises during term must be accepted 
by lessor, and burden is on tenant to 
show such acceptance. Where defend- 
ant made no attempt to meet the bur- 
den of proof, verdict of jury for plain- 
tiff clearly justified. Mere acceptance 
of keys with nothing more, not suffi- 
cient to constitute complete surrender. 
ene v. Borsos, 35 Luz.L.Reg.Rep. 

le 


y § 286 

Ark. Where lessee wrongfully vacat- 
ed plantation and lessor took charge 
of it for himself, and rented it for his 
own account, action of lessor and lessee 
amounted to a “voluntary surrender of 
plantation” and acceptance by lessor, 
and justified decree cancelling lease 
contract and two unmatured notes.— 


' Childress v. Tyson, 143 S.W.2d 45, 200 


Ark, 1129, 

Cal.App. A landlord, taking posses- 
sion unqualifiedly of leased property 
delivered to him by tenant, releases 
Epp ema vy. Harnett, 114 P.2d 


' § 295 

C.C.A.I]]. “Where tenants, upon ex- 
piration of formal lease, continued as 
tenants by successive renewals at two- 
year intervals, and the parties recog- 
nized that the renewals were for two- 
year periods and expired at termina- 
tion of each period, tenants were ‘‘ten- 
ants for definite term” and not “ten- 
ants from year to year” and under IIli- 
nois law, any right of removal of hous- 
es placed on the land by tenants, on 
ground that houses remained personal- 
ty, was lost by failure to exercise the 
right prior to expiration of the last 


ur f demised 3 
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period for which the rent was. 
Smith-Hurd Stats.Ill. c. 80, 
S. v. Certain Lands in Jo Dav- 
unty, 120 F.2d 561. | 

IiLApp. Where owner: of an un-— 
divided one-third interest in farm was 
in possession ag tenant under a lease 
expiring on March 1, 1940, and land 
was sold, subject to rights of such 
owner as» tenant, to owners of other 
undivided interests on September 29, 
1939, pursuant to partition suit, and 
there was no evidence that purchasers 
committed any act before or after 
termination of lease indicating in- 
tent to lease farm to former owner of 
an undivided interest, purchasers were 
entitled to treat former owner as a 
trespasser, after expiration of her 
lease, and to secure an order on April 
13, 1940, granting immediate posses: 
sion of premises, as against conten- 
tion that purchasers were “estopped” 
from denying former owner’s rights 
as tenant for year subsequent to 
March 1, 1940.—Babb yv. Babb, 33 N.H. 
2d 718, 310 Ill.App. 258. 

Mich. Where a _ tenant holds over 
after expiration of a lease for years, 
it may be inferred that he continues 
as a lessee from year to year.—Bay 
County vy. Northeastern Michigan Fair 
Ass’n, 296 N.W. 707, 296 Mich. 634. 

A tenancy from year to year cannot 
be inferred from mere fact of holding 
over by the tenant under a lease for 
years, but landlord must in some man- 
ner recognize the tenancy, and pre- 
sumption of law that a tenant who, by 
permission of landlord, holds over is a 
tenant from year to year may be re- 
butted by proof that the holding over 
is in some other character or for some 
other purpose.—Bay County v. North- 
eastern Michigan Fair Ass’n, 296 N.W. 
707, 296 Mich. 634. 

Where a tenant under a lease for 
years holds over, the law implies a 
contract on his part to renew the ten- 
ancy on the same terms and conditions 
for another year, but this rule does not 
apply as_to conditions which can be 
performed only during the first term,— 
Bay County v. Northeastern Michigan 
one Ass’n, 296 N.W. 707, 296 Mich. 

Where county leased land to fair as- 
sociation for ten years under lease pro- 
viding that association should build 
grandstand which would become prop- 
erty of county at expiration of lease, 
and after expiration of lease county 
continued to carry on grandstand fire 
policies as interests might appear, and 
caretaker employed by fair association 
remained in charge, and there was 
some discussion of further lease for 
eight years, there was not a “holding 
over” by fair association after expira- 
tion of lease, but at most a mere 
looking forward to execution of new 
lease, and county, under terms of 
lease, became owner of grandstand and 
was entitled to proceeds of fire policies 
paid on fire loss occurring after ex- 
piration of lease—Bay County vy. 
Northeastern Michigan Fair Ass’n, 296 
N.W. 707, 296 Mich, 634. 

Wis. One who made no attempt to 
surrender possession of leased premis- 


es and property to landlord upon ex-'° 


piration of lease could be considered by 
landlord at her election as a tenant 
from year to year upon terms of orig-/ 


inal lease. St.1939, § 234.07.—Voelz v. 
Spengler, 296 N.W. 593. 
§ 303 


N.J.Sup. Where tenant gave due no- 
tice of termination of lease and in jet- 
ter asked whether landlord had any 
“objection” to tenant’s remaining as 
tenant from month to month after ex- 
piration of lease and landlord replied 
that it had no objections, there was a 
“meeting of minds’’ resulting in crea- 
tion of a monthly term, notwithstand- 
ing tenant moved from premises at ex- 
piration of the lease, and hence land- 
lord could recover month’s rent.—131 
Ken Ave; Co. v. Gross, 16 A.2d 469, 125 
N.J.L. 518. 


§ 304 
N.Y.Sup. Where landlord, after re- 
ceipt of letter stating that tenant 
wished to remain as a monthly tenant, 
remained silent, “month to month ten- 


is ia reece A 4 
ie oe og ee 
ancy’ was not created and tena 
came a “holdover tenant” and as st 
was liable for rent sued for, since 
more than silence was required to cre- 
ate such tenancy.—Thiot Realty Corp 
ration v. Rosen, 27 N.Y.S.2d 803, 176 


e 


eeeding removal, A 
Stats.Ul. c. 80, § 6.—Pfeiffenberger — 
Scott's Cleaning Co. 144 S.W.2d 183 

Where tenant had vacated premise 
landlord suing for rents on theory 
subsequent tenancy from month to 
month had burden of showing that 
tenant nevertheless retained such meas- 
ure of possession and control there- 
after as to become liable for continued 
payment of rent.—Pfeiffenberge 
Seott’s Cleaning Co., 144 S.W.2d 1! 

The presence of old abandoned 
cles of furniture and the like, w. 
one might discard and leave in a b 
ing when he vacates it, can har 
amount to proof of continued (EOS 

” of the premises so as to- 


month,—Pfeiffenberger y. Scott's 
ing Co., 144 §.W.2d 183. Ve 

After landlord had _ refused ex 
of keys, fact that tenant therea er 
took steps for its own protection, by 
engaging real estate firm to rent the 
premises .if possible and _ exercis! 
some measure of control over the prem- | 
ises, was of no consequence upon a Ch & 
tion of liability of tenant for rent of 
continued tenancy from month : 
month.—Pfeiffenberger v. Scott’s 
ing Co., 144 S.W.2d 188. 

§ 316 

N.Y.Sup. A month to month tenant 
must give thirty days’ notice of i 
tion to vacate premises.—Sample- vy. 
Fitzsimmons, 24 N.Y.S.2d 388; Fine 
Forman, 24 N.Y.S.2d 389. | tees 


term of one month from December 1, — 
1939, to January 1, 1940, provides tha 

it shall continue thereafter “from month 
to month until terminated by written 


termination as of August 1, 1940, ( 

on June 29, 1940, is effective-—Grey- 
hound Travel Stations vy. Baker, 39 D. 
& C. 592. ses feo ite) 
Pa.Com.Pl. When-a_ lease is .fro 
year to year, or for an indefinite perio 
the notice to surrender possession u 
der Act of December 14, 1863, 68 | 
§ 364, must be given three months b 
fore end of the term.—Allen vy. Wils 


ye) 


Coa Co., 41 Lack.Jur. 1838, 10 Som. 
; § 326 Shee 
Miss. Where month to month ten- 


ancy began. on 10th day of March 
and continued until April 5th when — 
landlord gave tenant notice to vacate 
on 30th of that month, tenancy did not — 

expire on April 30 but on May 10, and — 
landlord had no right on April 5 to 
require the tenant to vacate earlier 
than May 10.—Gulley v. Mayo, 1°S0.2d 


800 fst 

§ 327 : 

Mo.App. Under Illinois and Missouri 

laws, where tenant from month to 
month vacates without giving statu- os 
tory one month’s notice, he must pay Ki 
rent for the succeeding month. Smith- Be 
Hurd Stats.Ill. ¢«. 80, § 6—Pfeiffen- - 
berger v. Scott’s Cleaning Co., 144 S.W. . is 
2d 183. ee 


§ 336 
See J. H. Munro, Ltd. vy. Vancouver 
Properties, Ltd. [1940] 3 Dom.L.R. 766. 
§ 338 
Pa. Where lawful officers of corpora- 
tion were informed of existence and 
terms of lease executed by parties hay- 
ing no authority to act almost a year 
after its date, lease covered premises 


relationship of 
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§ 341 


not held by corporation under prior 
leases, corporation repudiated lease and 
offered to pay rental called for pending 
negotiation of a new and valid _lease, 
and corporation and landlord en- 
deavored to agree on terms of a new 
lease for about four months but failed 
to come to an agreement, there was 
“acceptance” of offer to negotiate, par- 
ties’ relations were those incident to a 
“lease at will’, and there was no 
“ratification” of lease by corporation.— 
Gum, Ine., v. Felton, 17 A.2d 386, 341 


Pa. 96 
§ 341 

Cal. One may become a tenant at 
will or a periodic tenant under an in- 
valid lease, or without any lease, by 
occupancy with consent, and such 
tenancies carry with them. incidental 
obligation of rent, and liability there- 
for arises not from contract, but from 
landlord and tenant, 
the tenant being liable by operation of 
law.—Ellingson y. Walsh, O’Connor & 
Barneson, 104 P.2d 507, superseding 
95 P.2d 185. 


; § 342 
Cal.App. Landlord who negligently 
made repairs of premises let for an in- 


_. definite period could not avoid liability 


for injuries to tenants on ground that 


there was a monthly re-entry and re- 


letting, since the tenancy was a ‘“‘con- 
tinuing tenancy”, and repairs made by 
landlord were made during such ten- 
ancy.—Janofsky y. Garland, 109 P.2d 


N.C. Where agreement giving man- 


; x) ager of two houses the right to occupy 


rooms was silent as to the term, the oc- 
cupancy was a “tenancy at will’ which 
could be terminated at any time by 
either landlord or tenant, and hence 


thirty days’ notice by landlord to quit 


at end of academic quarter terminated 
the term. C.S. § 2365 et seq.—Simons 


_/ sy, Lebrun, 12 §.H.2d 644, 219 N.C. 42. 
if § 344 


Cal. One may become a tenant at 


will or a periodic tenant under an in- 


valid lease, or without any lease, by 
occupancy with consent, and such 
tenancies carry with them _ incidental 
obligation of rent, and liability there- 


for arises not from contract, but from 
‘relationship of 


landlord and tenant, 
the tenant being liable by operation of 
Jaw.—BEllingson v. Walsh, O’Connor & 
104 P.2d 507, superseding 
95 P.2d 185. 

Mo. Under statute providing that 
all leases not in writing and signed 
by the parties shall have the force 


and effect of leases or estates at will 


only. and shall not, either in law or 
equity, be deemed or taken to have 
any other or greater force, a lease is 
not valid until it is signed by both 
the lessor and lessee. Mo.St.Ann. § 

, Pp. 1833.—Sinclair Refining Co. v. 


2965 
Wyatt, 149 S.W.2d 353. 


§ 355 
Mass. Tenancy at will between part- 
nership and lessor was not terminated 
by withdrawal of one of the partners 


and a written notice to lessor’s agent 


that partner was no longer connected 
with firm and that business would be 
continued by remaining partner to 
whom he had given his key, in absence 
of mention of the tenancy in the notice 
or of provision therein purporting to 
determine the tenancy on conclusion 
of a full rent period following its re- 
ceipt. G.L.(Ter.Hd.) c. 108A, § 36, and 
ce. 186, § 12.—Marr v. Doran, 29 N.H.2d 
G1. 

N.C. Where agreement giving man- 
ager of two houses the right to occupy 
rooms was silent as to the term, the 
occupancy was a “tenancy at will” 
which could be terminated at any time 
by either landlord or tenant, and hence 
thirty days’ notice by landlord to quit 
at end of academic quarter terminated 
the term. C.S. § 2365 et seq.—Simons 
y. Lebrun, 12 Ben eh 219 N.C, 42. 

3 


N.C. Where agreement giving man- 
ager of two houses the right to occupy 
rooms was silent as to the term, the 
occupancy was a “tenancy at will’ 
which could be terminated at any time 
by either landlord or tenant, and hence 
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thirty days’ notice by landlord to quit 
at end of academic quarter terminated 
the term. C.S. § 2365 et seq.—Simons 
vy. Lebrun, 12 S.H.2d 644, 219 N.C. 42. 
; § 372 

Ark. After expiration of lease of 
building used for motion picture the- 
ater, tenant was a “tenant by _suffer- 
ance’ and did not have any right to 
dismantle the building pursuant to the 
terms of lease contract when he moved 
out.—Wilson v. Davis, 153 S.W.2d 171. 


§ 379 
Fla. A contract establishing “land- 
lord and tenant relationship’? does not 
include the principal and agent rela- 
tionship or master and servant rela- 


Bader Pitch ty vy. Maney, 200 So. 
La.App. A “lease” is a qualified 


alienation and for all legal intents and 
purposes, subject to its terms, a lessee 
becomes the “owner” of the thing af- 
fected by the lease and unless re- 
strained by covenant may effectively 
sublease the same to others. Civ.Code, 
art. 2725.—Magnolia Petroleum Co. V. 
Carter, 2 So.2d 680. 4 

W.Va. A “lease” is a letting out of 
property for use during a definite pe- 
riod which is always for a shorter term 
than the lessor has in the premises.— 
Greene Line Terminal Co, vy. Martin, 10 
S.H.2d 901. 


§ 389 

La.App. Provision in lease that in 
event lessee should fail to make pay- 
ment of rent within 80 days after re- 
ceipt of a written notice and demand, 
the lease should become annulled, did 
not invalidate the lease on ground that 
lessee had right by mere exercise of its 
will to annul it at any time, since. 
properly construed, provision would 
not prevent lessor from enforcing full 
term of lease, and option of cancella- 
tion, if any, for failure of payments 
after notice belonged to lessor rather 
than to _lessee.—Rome y. New River 
pee No. 402, F. & A. M., 197 So. 


§ 399 

La.App. Where encroachment of 
building in the city of Gonzales on ad- 
joining property ‘was innocently ac- 
complished, and strip of land on which 
building encroached measured only 14 
inches by 30 feet between lines gradu- 
ally converging into a closing point, 
rental consideration of $1 per year for 
a period of 99 years was not so out 
of proportion to the value of the land 
as to warrant cancellation of the 
lease for alleged failure of considera- 
tion. Civ.Code arts. 675, 2464.—Rome 
v. New River Lodge No. 402, F. & A. 
M., 197 So. 174. 


§ 400 

Cal.App. Where contract for lease 
of public market provided that lessee 
was to immediately commence to sub- 
lease spaces in market, subleases pro- 
viding for payment of bonuses by pros- 
pective subtenants in addition to rent- 
als, and that lessee’s interest in lease 
would be forfeited unless lessee pro- 
cured subleases calling for payment of 
specified amount in bonuses by certain 
date, contract was unenforceable for 
want of ‘mutuality’, since lessee, under 
contract, had right to abandon contract 
at any time without incurring any 
personal liability. Civ.Code, § 3390.— 
Lyon v. Goss, 115 P.2d 886. 

Kan. In action by assignee of lease 
against landlord to recover damages 
because of a breach of the lease by the 
landlord, defense of lack of mutuality 
of obligation was not applicable,-where 
the lease contract was executed.—Kil- 
mer v. Victory Sand & Stone Co., 110 
P.2d 798, 153 Kan. 381. 

Ky. A lease contract did not lack 
‘mutuality’ because it gave lessor 
right to terminate contract by provi- 
sion that failure to pay rent due under 
lease for period of 90 days after rent 
became due should, at option of les- 
sor, terminate lease, which was for a 
definite term, since lessee could prevent 
termination of lease by complying with 
its provisions concerning payment of 
rent.—Dean y. Stillwell, 145 S.W.2d 
830, 284 Ky. 639. 

La. A lessee can never have a better 


E ey Nie 
title than his lessor and where 
of lessor was void, a lease of the 
property was invalid.—Chapman-Storm 
Lumber Co. v. Board of Com’rs for 
Atchafalaya Basin Levee Dist., 200 So. 
455, 196 “La. 1089, 

Mo.App. ‘Reciprocal leases” for 
operation of filling station at a speci- 
fied rate per gallon as rent would not 
be declared void*for want of considera- 
tion, in absence of legal inhibition af- 
fecting the capacity of the parties to 
contract, or testimony by owner be- 
fore referee.—Minter v. Mid-Continent 
EB aae ae Corporation, 147 S.W.2da 


N.J. A rent obligation created 
through resolution of a closed family 
corporation to make effective a family 
settlement executed by all the_benefi- 
ciaries was supported by valid ‘‘con- 
sideration’.—Feld v. Joseph Feld & 
Co., 18 A.2d 26, 126 N.J.L. 153. 

N.Y.Sup. A so-called receipt consti- 
tuted evidence of an agreement com- 
plete in all essentials for six months’ 
rent, and the acceptance of it and the 
keys of the premises by tenant in ex- 
change for one month’s rent executed 
the transaction.—M. H. Harris, Ine., 
v. Massry, 27 N.Y.S.2d 694. 


§ 404 
D.C.N.Y. A provision in lease that 
stipulations and agreements therein ap- 
ply to and bind parties’ heirs, succes- 
sors, executors, administrators, and as- 
signs does not show parties’ intention 
to render applicable to their assigns 
another provision of lease that bank- 
ruptcy of lessee or any successor shall 
terminate lease at lessor’s option, but 
simply binds original lessee’s assigns 
by such option provision—In re Mur- 

ray Realty Co., ya F.Supp. 417. 
5 


Cal.App. A lease demising space in 
building necessary to do_ restaurant 
business was not rendered uncertain 
because the street number of the hotel 
in which restaurant was located was 
designated in lease as ‘36’? West Cen- 
tral Avenue instead of “30” West Cen- 
tral Avenue, where one of the numbers 
designated the main entrance to the 
hotel and the other indicated the front 
entrance to the restaurant, and the de- 
scription and location of the leased 
premises was not in dispute.—Keating 
v. Preston, 108 P.2d 479. 


Kan, A lease, describing realty as 
“a part of the premises * * * ad- 
joining the railroad spur :* * ¥* be- 


ginning at a point 125 feet west of the 
present sand * * * bins of the first 
party and extending west for a dis- 
tance of 150 feet and north for a dis- 
tance of 100 feet’’, was not insufficient 
as to description, and sufficiently de-- 
scribed a parallelogram of realty.—Kil- 
mer v. Victory Sand & Stone Co., 110 
P.2d 798, 153 Kan. 381. 


§ 406 

Mo.App. An essential condition of 
lease is that it designate length and 
duration of term, and state when term 
is to begin, either by specifying the 
date or referring to some definite fu- 
ture event which will determine begin- 
ning of the term.—Pfeiffenberger v. 
Scott’s Cleaning Co., 144 S.W.2d 183. 


§ 407 

Wyo. The mere fact that signature 
of the Federal Land Bank was typed - 
on lease contract containing option to 
purchase did not bind the bank in ab- 
sence of independent evidence showing 
the bank’s assent to the contract.— 
Ellis v. Federal Land Bank of Omaha, 
113 P.2d 954. 


$412. 

Tex.Civ.App. A lease contract cover- 
ing one room in a building for a term 
of two years and containing mutual 
covenants, express or implied, is not 
such an instrument as was required 
at common law to be executed under 
seal, and extrinsic or parol evidence 
is admissible to prove that person 
signing lease as tenant acted as au- 
thorized but undisclosed agent of third 
person,—Rex Liquor Stores v. McCart, 
152 S.W.2d 376, error refused. 

A written lease contract covering a 
storeroom in a two-story brick build- 
ing was a simple nonnegotiable contract 


title 
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trinsic or 
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§ 421 
N.Y.Sup. <A so-called receipt consti- 
tuted evidence of an agreement com- 
plete in all essentials for six months’ 
rent, and the acceptance of it and the 
keys of the premises by tenant in ex- 
change for one month’s rent executed 
the transaction.—M. H. Harris, Ine., v. 
Massry, 27 N.Y.S.2d 694. ; 
Tex.Civ.App. Where lease signed by 
tenant who occupied premises named 
as a cotenant a party who did not sign 
the lease, and alleged cotenant loaned 
tenant money and had no interest in 


_the business conducted on the’premises, 


evidence was not sufficient to show 
an express acceptance of the contract 
and entry under it, or the acceptance 
of some ‘benefit from the contract by 
the alleged eontenant so as to impose 
liability on him for rent.—Chavez v. 
Goodman, 152 S.W.2d 828. 

Wyo. Where lease contract was 
drawn up under which tenant, who was 
a former owner of the land which she 
lost through foreclosure to Federal 
Land Bank, was given option to pur- 
chase the land, a supplemental agree- 
ment executed by the tenant reciting 
that the bank did not agree to the 
option and that tenant ratified lease 
agreement without the option, was 
construable as not constituting a “re- 
lease’ of any valid obligation but as 
a mere “acknowledgment” by tenant 
that she accepted the lease without the 
option, and as such was not required 
to be supported by ‘“consideration”.— 
Bilis _v. Federal Land Bank of Omaha, 
TT3" P20) 3954. 

Where lease contract as originally 
drawn up contained option to purchase 
and required tenant to execute mort- 
gage which was to remain in force 
during term of contract and was to be 
in lieu of a down payment, but Fed- 
eral Land Bank as lessor required ten- 
ant to execute supplemental agreement 
reciting that the bank did not agree 
to option to purchase, fact that bank 
subsequently accepted a mortgage ex- 
ecuted by tenant, which recited that 
it was given to secure payment of 
rental in a certain amount, and re- 
corded the mortgage, did not establish 
that bank ‘adopted’ the lease con- 
tract’ as originally proposed, including 
the option to purchase.—Ellis v, Fed- 
eral Land Bank of Omaha, 113 P.2d 


954. 
§ 423 

N.C. Under the Connor Act, where 
the owner of land conveys it by deed, 
or contracts to convey it, or leases it 
for a term of more than three years, 
such deed, contract, or lease, until reg- 
istered in the county where the land 
lies, is invalid only as against credi- 
tors of and purchasers for value from 
the grantor, bargainer or lessor. C.S. 
§ 3309.—City of Durham v. Pollard, 
14 S.H.2d 818, 219 N.C. 750. 


§ 428 


La.App. In action to cancel lease for 
fraud in inducing owner to execute 
lease by representations that lessee 


would not grant any competitive con- 
cessions on property owned by it, 
evidence did not establish that owner 
was fraudulently induced to sign the 
lease.—Rome y. New River Lodge No. 
402, F. & A. M., 197 So, 174. 
§ 453 

C.C.A.Mont. The Montana _ statute 
providing that when a thing is let for 
a particular purpose, the hirer must 
not use it for any other purpose and 
that if he does the letter may hold him 
responsible for its safety during such 
use or may treat the contract as there- 
by rescinded applies to a lease of real 
property, and the statutory remedy is 
exclusive. Rey.Codes Mont.1935, § 
7735.—Speck y.. Cottonwood Coal Co., 
116 F.2d 489. ~ 

La.App. As respects tenant’s right 
to rescind lease, where landlord had 
full knowledge of sheriff's action in 


Spas 
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der writ of provisional seizure,- sued 
out by landlord to protect his claim 
for rent due and to. become due, and 
did nothing to make it possible for ten- 


ants to retain possession of premises, 


sheriff’s acts were those of landlord, 
as_he had control over writ.—Maggio 
v. Price, 1 So.2d 404. 
454 
Ohio App. In suit to cancel lease, 
burden was on lessor to establish will- 
ful negligence in some breach of con- 
tract averred or willful and persistent 
refusal to observe the covenants or 
some of them.—Whitmore vy. Meenach, 
33 N.B.2d 408, 


§ 455: 

C.C.A.Mont. The Montana statute 
providing that when a thing is let 
for a particular purpose, the hirer 
must ‘not use it for any other purpose 
and that if he does the letter may hold 
him responsible for its safety during 
such use or may treat the contract as 
thereby rescinded applies to a lease 


of real property, and the statutory 
remedy is exclusive. Rev.Codes Mont. 
19BIDS 7735.—Speck v. Cottonwood 


Coal Co., 116 F.2d 489. 

Ala. While mere breach of cove- 
nant in lease to pay rent does not 
work forfeiture or justify rescission of 
lease, equity court has jurisdiction to 
decree rescission thereof for vitiating 
fraud.—Shell Petroleum Corporaéion y. 
Gowan, 199 So. 849, 240 Ala. 497. 

If lessee of filling station under 
lease providing for payment of stated 
annual rental, plus one cent per gal- 
lon of gasoline sold on leased prem- 
ises in excess of stated quantity per 
month, systematically and fraudulent- 
ly made deceitful representations re- 
specting number of gallons of gasoline 
sold or fraudulently withheld pay- 
ment of true amounts due under lease 
for first term, lessors should be re- 
lieved from obligation thereunder to 
renew it for another term and _ lessee’s 
option therein for such renewal should 
be canceled.—Shell Petroleum . Corpo- 
zon v. Gowan, 199. So. 849, 240 Ala. 


Cal.App. A lease may be terminat- 
ed only when it is procured by fraud, 
for lack of consideration, or for breach 
of express or implied covenants con- 
tained in the instrument.—Keating v. 
Preston, 108 P.2d 479. 


La.App. A sheriff’s act in closing up 
leased restaurant premises and retain- 
ing keys, with landlord’s knowledge 
and acquiescence, in execution of writ 
of provisional seizure, sued out by 
landlord to protect his claim for rent, 
had effect of evicting tenants from 
premises, so as to entitle them to can- 
cellation of lease as of date of such 
eviction, though they made no demand 
on landlord for keys or possession of 
Ey ime Nese phen v. | Price, 1 So.2d 

Ohio App. Where lessee, under 99- 
year lease was in default for payment 
of taxes, assessments and rent on three 
occasions, and lessor consented to a 
modification of the lease as to rentals 
and lessee paid up arrearages, and pur- 
suant to statute entered into agree- 
ment with county treasurer to pay de- 
linguent taxes in installments in which 
arrangement lessor acquiesced, lessor 
could not in equity thereafter cancel 
lease on ground that lessee had con- 
ceived a plan to reduce rentals by per- 
mitting delinquent taxes to accumulate 
and failure to pay rentals as due and 
to depreciate the purchase option on the 
premises, Act Feb. 24, 1937, 117 Ohio 
Laws, p. 32.—Whitmore v. Meenach, 33 
N.H.2d 408. 


§ 460 

D.CO.La. The true meaning of lease 
could only be arrived at after a con- 
sideration of all of its provisions.—Boh 
v. Pan-American Petroleum Corpora- 
tion, 37 F.Supp. 785. 

Any doubt regarding intentions of 
parties to a lease, arising out of un- 
certain terms of the contract, will be 
construed in favor of the lessee.—Boh 
v. Pan-American Petroleum Corpora- 
tion, 37 F.Supp. 785. 

Cal.App. ‘The meaning of a clause in 


D AND TENANT 


losing leased restaurant premises un-— 
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a lease is determined by applying the — 
same rules of construction as are ap- 
lied in construing other_contracts— 
sakeside Park Ass’n of Kelseyville vy. 
Keithly, 110 P.2d 1055. : epee” 
Entire lease should be read together 
to determine purpose and intention of — * 
the parties as expressed in a particular 
clause.—Lakeside Park Ass’n of Kelsey- i 
Ville v. Keithly; 110 P:2d 105577) 5 ‘a 
Kan. All parts of a description of — 
realty in a lease must be read togeth-— | 

er.—Kilmer vy. Victory Sand & Stone ~ 
Co.,: 110" P.2d 798,158 Kan, 3sin yee 

Mass. A lease of land to town for” 
purpose of permitting town to remove 
sand, gravel and other materials for 
highway construction was to be con- f 
sidered as a unit, and all words em- 
ployed in expressing terms and condi- — 
tions were to be given their appropriate © 
meaning, and its various clauses were, 
if reasonably possible, to be so con- — 
strued as to give effect to each of them. ; 
—Crystal Concrete Corporation v. Town 
ae Braintree, 35 N.H.2d 672, 309 Mass. — 
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the circumstances that attended their 
use.—Crystal Concrete Corporation v. 
Town of Braintree, 35 N.H.2d 672, 309 
Mass. 463. : End 
Where lease of Jand to town for re- — 
moval of sand, gravel and other ma- 
terials for highway construction speci- 
fied the limit below which materials 
could not be removed, the level men- — 
tioned in descriptive clause was to be 
construed with additional provision 
contained in habendum clause.—Crystal 
Concrete Corporation v. Town of Brait 
tree, 35 N.E.2d 672, 309 Mass. 463. ~ 
“Or” could be construed as co 
junctive if such meaning was consonant 
with intent of parties in employing th 
term in lease.—Crystal Concrete Cor- 
poration v. Town of Braintree, 35 N.B. 
2d 672, 309 Mass. 463. § e 
N.Y.Sup. A lease drawn up by land- ~ 
lord, if it contains any ambiguity, — 
must be construed in favor of the ten- — 
ant.—Pangburn y. Stanley Mark Strand > 
Corporation, 24 N.Y.S.2d 97. 


The court in interpreting words or — 
other acts of parties to a lease puts 
itself in the position which parties _ 
occupied at the time contract was — 
made.—Pangburn vy. Stanley Mark 
Strand Corporation, 24 N.Y.S.2d 97. 

A leas@ is interpreted as a whole, 
and all writings forming part of the 
same transaction are interpreted to- 
gether.—Pangburn v. Stanley Mark ~ 
Strand Corporation, 24 N.Y.S.2d 97. — 


N.Y.Sup. In construing a lease, 
court must search out the intent of the © 


-parties and give life and vigor to all | 


the provisions of the lease in order to 
ascertain that intent.—Allen v. Forsyth, 
25 N.Y.S.2d 822. 
A lease is to be construed generously 
in favor of the lessee and any ambigui- — 
ty is to be resolved in his favor.—Allen 
vy. Forsyth, 25 N.Y.S.2d 822. : 
Words in a lease are never to be re- 
jected as meaningless if they can be 
made significant by any reasonable con- 
struction.—Allen vy. Forsyth, 25 N.Y.S. 
2d 822. j : 
Where lease provided for leasing of 
vacant store “for and during the term 
of Two Years from the First day of 
January, 1938, which term will end at 
mid-night on the last day of December, 
1940”, and also provided that the lessee 
was to have an “extension of the above 
term for a tenancy|of Three Years same 
tenancy to commence on the First day 
of January 1941 and to end on the last 
day of December 19438’, if the clause 
relating to the extension created a ten- 
aney for five years, it would be in 
eonflict with the clause fixing the dura- 
tion of the tenancy at two years, and, 
therefore, the first clause would be ac- 
cepted and the second clause rejected 
unless it was clear that the parties in- 
tended the second clause to be decisive. 
—Allen v. Forsyth, 25 N.Y.S.2d 822. 
N.C. A lease is construed most 
strongly against the lessor.—Warren y. 
Breedlove, 14 S.H.2d 43, 219 N.C. 383, 


§ 460 


: Where lessor made no_ stipulation 
covering changes in federal crop con- 
bet trol policy but contracted with tenant 
3 for the farming of a specific area and 
specific crop, landlord was required to 


3 suffer any inconvenience _ resulting 
from failure to provide for adjustments | 
m4 in line with government allotments.— 
Ne Warren v. Breedlove, 14 S.H.2d 43, 


Moers 209 N-C.983. 
; Tex.Civ.App. A lease, which is equal- 
ly susceptible of two constructions, 
one of which would make conduct of 
lessor lawful, and one of which would 
make such conduct unlawful, should 
be given the construction which makes 
such conduct lawful.—Navarro Oil Co. 
Wamcross.) 100) "s.W.2d 117, 2 error 
_ granted. 3 
Wa. The language used in written 
__ Jease_of farm and personal property 
~ would be construed in light of the con- 
. ditions existing at the time, and as it 
was understood and acted upon by the 
‘ -parties—Ely v. Myers, 14 S8.H.2d 298, 
By ATT Va. 823. 

: § 463 


_ €ex.Civ.App. Where a _ lease con- 
tract is capable of two constructions, 
one of which makes the contract illegal 
as being in restraint of trade in viola- 
tion of statute forbidding monopolies, 
and the other construction renders the 
-eontract legal, then the construction 
which is legal will be indulged, since 
it is presumed that the parties to 
contract intended no unlawful pur- 
pose. Reyv.St.1925, art. 7428.—Wright 
vy. Southern Ice Co., 144 S.W.2d 933, 
error refused. 
i" r § 465 


Mont. Farming. agreement between 
landlord and tenant was to be read as 
a whole and not by particular para- 

graphs or sentences. Rev. Codes 1935, 


 § 7532.—Letz v. Lampen, 104 P.2d 4. 
f 477 


Conn. The construction put on a 
written lease by the parties over a pe- 
riod of five years was important in 
: _ construing lease—Hamden Holding 
_ Corporation v. United Men’s Shops, 18 
 jA.2d 356, 127 Conn, 500. 
ve Under lease providing for payment of 
- rental of 12 per cent. of the total gross 
- receipts of the leased premises but 
guaranteeing the lessor $300 per 
month, regardless of the amount of re- 
ceipts, and requiring lessee to furnish 
- monthly reports, in view of practical 
_ construction by the parties, lessor was 
entitled to payment by the lessee of 
- $300 each month, or 12 per cent. of 
the gross sales whichever was higher, 
- as against the lessee’s contention that 
lease required him to pay only 12 per 
cent. of its gross receipts for the en- 
tire term, with a guaranty that the 
payments would average not less than 
$300 per month.—Hamden Holding 
Corporation v. United Men’s Shops, 18 
i A.2d 356, 127 Conn. 500. 
; Kan. Where realty was described in 
what was alleged to be an insufficient 
manner, but improvements provided 
for in lease were made at certain loca- 
‘tion and were used for a period of 
years, the parties had given their own 
construction to the lease and could not 
eontend that the description was _ in- 
aes sufficient.—Kilmer v. Victory Sand & 
Phy Stone Co., 110 P.2d 798, 153 Kan. 381. 
Va. The language used in written 
' ease of farm and personal property 
would be construed in light of the con- 
ditions existing at the time, and ag it 
was understood and acted upon by the 
parties.—Ely v. Myers, 14.8.H.2d 298, 
177 _ Va. 323. 

Where farm g6ubject to lease con- 
tained two dwellings, and landlord, 
after entering into lease, lived in one 
of dwellings part of time and part of 
time rented it to a third party and 
eollected rent therefrom, and tenant 
acquiesced in such course of dealing 
over period of years, during which 
lease was renewed from year to year, 
lease would be construed as intending 
that tenant should have use of only 
one of dwellings, notwithstanding that 
language used in lease was broad 
enough, if literally construed, to give 

tenant use of all buildings on the 
premises.—Dly y. Myers, 14 8.H.2d 298, 
177 Va. 323. 
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§ 478 : 
Mont. Ambiguities revealed in con- 
sidering circumstances of case as an 
aid to interpreting farming agreement 
between landlord and tenant would be 
construed against landlord. Rev.Codes 
1935, §§ 7540, 7545.—Letz v. Lampen, 

104 P.2d.4. [ 


§ 479 
C.C.A.Utah. Where oil company 
Jeased filling station from owners and 
then sublet station to owners as agents 
of company pursuant to a consignment 
contract, and both lease contract and 
consignment contract were executed on 
same day by same parties and as part 
of same transaction, the lease contract 
and consignment contract would be 
considered as a single transaction.— 
Hunt v. Shell Oil Co., 116 F.2d 598. 
N.Y.Sup. A lease is interpreted as 
a whole, and all writings forming: part 
of the same transaction are interpreted 
together.—Pangburn y. Stanley Mark 
Strand Coeporet ane N.Y.S.2d 97. 
3 


Cal.App. The conditions involving 
forfeiture of a lease must be strictly 
construed against the party in whose 
behalf they are invoked. Civ.Code, § 
ER eating) v. Preston, 108 P.2d 

Mo.App. Where lease refers to some 
definite future date which will deter- 
mine beginning of the term, happening 
of the event is controlling and may be 
shown by evidence, since such eyvi- 
dence does not vary or contradict 
terms of written instrument, but only 
identifies part of the subject-matter 
of the agreement consistent with the 
parties’ expressed intention.—Pfeiffen- 
eae Scott’s Cleaning Co., 144 S.W. 


§ 484 

Ill.App. Where premises were leased 
for use as a filling station at a rental 
of 1% cents for each gallon of gasoline 
sold, there was an implied covenant on 
part. of tenant that he would exercise 
reasonable diligence in operating Sid 
station.—_Seggebruch y. Stosor, 33 N. 
H.2d 159, 309 Ill.App. 385. 

N.J.Sup. <A clause in lease for dairy 
concession that tenant would comply 
with rules and policies of the market 
in the operation and conduct of the 
concession referred only to rules and 
policies relating to use of premises of 
which the dairy concession was a part, 
and not to management and control of 
the business.—Dick v. Dorman, 21 A.2d 
329, 127 N.J.L. 61. 

§ 488 

Utah. A covenant in lease providing 
that either party agreed to pay costs 
and attorney’s fees incurred by the 
other while enforcing covenants of 
lease was not a “covenant running with 
the land’ but was a ‘‘personal cove- 
nant” as between parties to lease.— 


paises vy. Nick Floor, Inc., 104 P.2d 
: § 492 
N.Y.Sup. In construing a lease, it is 


permissible to consider the situation of 
the parties and the accompanying cir- 
cumstances at the time lease was en- 
tered into, not for the purpose of modi- 
fying or enlarging or curtailing its 
terms, but to aid in determining the 
meaning to be given to the agreement. 
—Pangburn y. Stanley Mark Strand 
Corporation, 24 N.Y.S.2d 97 


§ 494 

N.Y.Sup. Where  plaintiff’s lease 
contained covenant providing that no 
other- part of building ‘‘shall hereafter 
be rented during the term of this lease 
for the sale of jewelry,’ meaning of 
covenant was that during term of 
plaintiff’s lease no renting of any oth- 
er store in building for sale of jewel- 
ry should be in existence, and a lease 
of another store in same building to 
another tenant with authority to sell 
“novelty jewelry” violated covenant, 
notwithstanding such lease was exe- 
cuted. before execution of lease to 
plaintiff.—Frank v. David’s Fifth Ave- 
nue, 21 N.Y.8.2d 627, 174 Mise 1009. 

N.¥.Sup. Where corporation de- 
mised to plaintiff’s assignor one of 
thirteen stores to be occupied only for 
a retail grocery store, and plaintiff 


¢ ; enews | 
sold dairy products as a component — 
and substantial part of his business, — 


corporation, which demised another 
store to a tenant intending to sell 
milk, eggs, butter, and cheese, and 


tenant, which entered into lease know- 
ing of restrictive covenant in plain- 
tiff’s lease whereby corporation agreed 
not to rent out any other store for 
use as a retail grocery store, violated 
covenant, since the term ‘‘grocery 
store’ without limitation on the pro- 
ducts which may be sold therein_in- 
cludes dairy products.—London v. Fitz- 
Roy Development Corporation, 23 N. 
Y.S.2d 731, 175 Mise. 417. 
§ 500 z 

N.Y.Sup. Where tenant knew when 
he went to premises that landlord was 
not going to grant possession in ac- 
eordance with letting agreement, tenant 
could not increase his damage by hir- 
ing a moving van.—Polsky v. Chinitz, 
29 N.Y.S.2d 275. 

Where landlord was not advised 
when letting agreement was entered in- 
to that any rugs would be specially 
bought for apartment, cost of purchase 
of rugs could not be included in com- 
puting damages sustained by tenant as 
result of landlord’s breach of letting 
agreement.—Polsky v. Chinitz, 29 N.Y. 
8.2d 275. f 

Tex.Civ.App. The measure of dam- 
ages for breach of a contract to per- 
mit a person to use an apartment, as 
part consideration for person’s man- 
agement of apartment building, was 
reasonable value of apartment.—Con- 
nor vy. Buford, 142 S.W.2d 592, error 
dismissed, Judgment correct. 

§ 501 

Cal.App. Where contract for lease 
of public market provided that lessee 
was to immediately commence to sub- | 
lease spaces in market, subleases pro- © 
viding for payment of bonuses by pros- ~ 
pective subtenants in addition to rent- 
als, and provided for forfeiture of les- 


~ gee’s interest in lease unless lessee pro- — 


cured subleases calling for payment of — 
specified amount in bonuses by certain | 
date, and providing that lessee should © 
replace with new subleases uny sub- 
leases that might be withdrawn, and 
containing no provision fixing time in. 
which. lessee was required to replace 
subleases that had been withdrawn, 
lessee was entitled to a reasonable time 
for performance, however, elapse of 
more than four years without any re- 
placements having been made, in ab- 
sence of any excuse for delay, was more 
than a reasonable time, so as to -con- 
stitute a breach of the contract. Civ. 
qoee § 1657.—Lyon vy. Goss, 115 P.2d 


_Pa.Com.Pl. Non-performance of a 
covenant by one party to a lease or 
other conveyance of land, unless per- 
formance of the covenant is an express 
condition, does not excuse the other 
party from performing his covenants 
further than the law of property goy- 
erning the effect of eviction. of the 
grantee or of waste by him provides. 
—Siddall v. Burke, 29 Del. 530. 

Tex.Civ.App. Where defendants 
knew or had notice of fact that land- 
owner had no right to enter into lease 
with them because of plaintiff's pre- 
existing recorded lease which vested in 
plaintiff determinable fee title to the 
sand and gravel in place, and defend- 
ants purported to enter into a lease 
with owner and removed and converted 
sand and gravel for the conversion of 
which they were held liable to the 
plaintiff, defendants could not recoup 
from owner the damages assessed 
against them for conversion based on 
claim that they were misled and in- 
duced to commit unlawful taking by 
false. statements of the owner, or on 
ground of breach of implied covenant 
in lease from owner to them that the 
owner had good title to sand and gravel 
deposits.—Cage Bros. v. Whiteman, 153 
8.W.2d 727. 


§ 509 
D.C.Ky. A marked distinction exists 
as regards both the rights and liabil- 
ities of parties between a “lease’ and 
a mere “agreement for a lease”, since 
by a ‘“‘ledse” lessee acquires an estate 
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Co., 36 F.Supp. 536. 
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Fila. The estate of a lessor during 
the term of a lease is limited to his 
reversionary interest, which ripens in- 
to perfect title at the expiration of the 
lease.—Gray v. Callahan, 197 So. 396. 
143 Bla. 673. 

La.App. Where relation of landlord 
and tenant had not been terminated, 
the landlord was without right to 
validly lease the property to-any one, 
sublessee whose  oc- 
cupancy was through contractual rela- 
tion with lessee, and attempt to do so 
was void.—Magnolia Petroleum Co. v. 
Carter, 2 So.2d 680. 

Ohio. Under the doctrine of “estop- 
pel” a lease will operate to pass an 
after-acquired title, since the lessor is 
“estopped’’ by the demise of the lease- 
hold interest with covenant for quiet 
enjoyment, express or implied, and the 
lessee being in undisturbed possession 
is not permitted to deny his lessor’s 
title and is thus “estopped.’’—Liberal 
Savings & Loan Co. v. Frankel Realty 
Co.. 30 N.E.2d 1012, 137 Ohio St. 489, 
ee. 28 N.H.2d 367, 64 Ohio App.. 


§ 544 

D.C.Ark. Under common law, where 
reversion in part of demised lands is 
assigned, neither lessor nor assignee 
can take advantage of condition broken, 
because condition, being entire, is not 
apportioned by assignment, but is de- 
stroyed thereby.—Alphin v. Gulf Re- 
fining Co., 39 F.Supp. 570. 

D.C.N.Y. Where plaintiffs were ten- 
ants in multiple dwelling house at time 
it was conveyed to Home Owners’ Loan 
Corporation, the relationship of land- 
lord and tenant having existed _ be- 
tween corporation’s grantor and plain- 
tiffs also existed under law of New 
York between plaintiffs, as tenants, 
and the corporation, as landlord. Real 
Property Law N.Y. §§ 223, 248— 
Costagliola v, Home Owners’ Loan Cor- 
poration, 35 F.Supp. 930. 

Utah. Where plaintiffs purchased 
realty subject to a tenancy but did not 
expressly agree to abide-by all terms 
of lease, plaintiffs were bound only by 
covenants in lease which affected estate 
or interest in land conveyed or leased, 
and hence awarding attorney’s fees to 
defendant, who was a tenant of prop- 
erty, in unlawful detainer action was 
unauthorized although lease provided 
that either party agreed to pay costs 
and attorney’s fees incurred by the 
other while enforcing covenants of 
Jease.—Latses v. Nick Floor, Inc., 104 
P.2d 619. 


‘ § 54 

Fla. After a landlord has _ trans- 
ferred’ his reversion, all privity of es- 
tate between himself and his lessee is 
terminated, dnd his right to enforce 
covenants and agreements on the part 
of the lessee, which were not broken 
at the time of the transfer, and which 
run with the reversion, ceases, and the 
right to enforce such agreements is 
then vested in the transferee of the 
reversion.—Gray v. Callahan, 197 So: 
396, 143-Fla. 673: 


ee § 546 
D.C:Ark. Under common Jaw, where 
reversion’ in part of demised lands is 
assigned, neither lessor nor assignee 
ean take advantage of condition broken, 
because condition, being entire, is not 
apportioned by assignment, but is de- 


stroyed thereby.—Alphin vy. Gulf Re- 
fining Co., 39 F.Supp. 570. 
5 § 547 

N.C. Where remainderman made 


loan to life tenant to pay taxes and 
make repairs and alterations on realty 
subject to life estate and remainder- 
man took an assignment of rents and 


a subsequent purchaser of life estate 
for value without notice. C.S. § 2433 
et seq.—First & Citizens Nat. Bank of 
Elizabeth City v. Sawyer, 10 S.H.2d 
656, 218 N.C. 142. : 

Rents accrued are ‘choses in action,” 
the assignment of which does not come 
within purview of the statute requir- 
ing registration, but rents accruing are 
“iIneorporeal hereditaments’ and ‘in- 
terests in land’ the assignment of 
which comes within provision of regis- 
tration statute, and the assignment of 


rents accruing constitutes a ‘quasi 
lease’ and, if for more than three 
years, is governed by the statute re- 


Jating to. the registration of leases on 
land. C.S. § 3309—First & Citizens 
Nat. Bank of Elizabeth City v. Sawyer, 
10 S.H.2d 656, 218 N.C. 142. 


§ 550 
C.C.A.Il]. The owner of realty may 
maintain an action for permanent in- 
jury to the realty notwithstanding the 
realty is in the possession of a tenant. 
—Babcock v. Mississippi River Power 
Co., 113 F.2d 398. 


§ 555 

C.C.A.Tex. A tenant for 10 years of 
land to be farmed or ranched, on which 
no mine or oil well had ever been 
opened, would be guilty of ‘‘waste” if 
he opened such or authorized others so 
to. do, and such is true even of a life 
tenant.—Crabb v. Commissioner of In- 
ternal Revenue, 121° F.2d 1015, re- 
manding case 119 F.2d 772. 

N.J.Ch. Under New Jersey statutes 
essentially re-enacting the statutes of 
Marlbridge, 52 Henry III, ec. 23, and 
Gloucester, 6 Hdward I, c. 5, a tenant 
for life or for years is liable in dam- 
ages to reversioner or landlord for both 
voluntary and permissive waste, and 
such statutory liability has existed 
in New Jersey since 1795 at least. 
N.J.S.A. 2:79-1, 2:79-2.—Camden Trust 
ee v. Handle, 21 A.2d 354, 130 N.J.Hq. 
125. 

YTex.Civ.App. A tenant or lessee is 
bound to take good care of leased 
premises, wear and tear excepted, and 
such obligation is implied where not 
expressly waived; whether written into 
lease contract or not.—Gulf Oil Corpo- 


‘ration vy. Horton, 143 S.W.2d 132. 


§ 557 

La.App. Where a lease is already in 
existence and there is no contractual 
or legal obligation on the part of a 
tenant to do any alterations or -any 
refinishing, if the tenant prevails on 
the landlord to do such work or to 
permit it to be done, and both parties 
know from the nature of the work 
that a contractor must be employed to 
do it, if damage results from the 
negligence of a competent contractor 
employed by the tenant, there is no 
liability in the tenant.—Mercury Ins. 
Co. v. Hodges, 199 So. 526 

Where by law or by contract an ob- 
ligation to make alterations or to do 
refinishing is imposed on either of the 
parties to a lease, the fact that an in- 
dependent contractor is employed to 
do the work does not relieve the par- 
ty employing the contractor from li- 
ability for the results of the contrac- 
tor’s negligence.—Mercury Ins. Co. v. 
Hodges, 199 So. 526. 

Where tenant was under no obliga- 
tion to undertake work of refinishing 
floors in apartment except under a 
particular agreement whereby owner 
authorized tenant to do work at her 
own expense, and agreement contem- 
plated that a competent contractor 
would be employed, the only duty im- 
posed on tenant was to take care 
to select a competent contractor, and, 
where it was conceded that tenant em- 
ployed a competent contractor, tenant 
was not liable for fire loss resulting 
from contractor’s negligence.—Mercury 
Ins. Co. v. Hodges, 199 So. 526. 


§ 560 
C.C.A.Minn. Where the frial court 
found, in accordance with allegations 
of complaint, that assignees of lease 
had allowed building to come into and 
remain in an unsafe condition contrary 
to state laws and city ordinances and 


p me accruing, failure to record as- 
signment rendered it invalid as against 


and that cost of restoring building : 
of remedying waste was $806.56, a de- 
cree in equity form that assignees r 
store property and remedy waste, an 
to expend in so doing at least $806.56, 
afforded complete remedy and _ relief 
to lessor as far as waste or any un- 
safe or unlawful condition was con- 
cerned.—S. T. MeKnight Co. v. Central 
Eiipenee Bank & Trust Co., 120 F.2d 
§ 565 Pea ies 

Ark. A tenant or mortgagor cannot — 
dispute the title of landlord or mort- — 
gagee so long as he remains in posses- 


Bon barly: vy. Blackshare, 149 S.W 

Fla. Generally, a tenant is estoppe 
from disputing his landlord’s title, 
there are exceptions to the rule. 
v. Callahan, 197 So. 396, 143 Fla. 673 

Ga.App. In dispossessory proceed 
ings, alleged tenant can urge as a de- 
fense that he holds the realty under 
a parol gift within meaning of statute. — 
Code 1933, 9 108 een v. Merce: 


title.—Utley 
Boone, 299 N.W. 437, 230 Iowa 979 

La.App. The lessee is ‘‘estop 
from procuring or attempting to 
cure rights in, to or on the objec: 


of his right of possession.—Magnoli 
Petroleum Co. v. Carter, 2 So.2d 68 
La.App. So long as the relation 
landlord and tenant subsists, the latter 
may not challenge the ownership of 
the former, nor his right to lease the 
thing, the subject of the contrac 
Magnolia Petroleum Co. v. Carter, 
So0.2d 680 = 4 


. = r 
Pa.Com.Pl. A tenant may show that — 


van, 30 Del.Co. 374. 


§ 571 ice 

Iowa. Evidence established that ve 
dees under a contract to purchase re 
ty executed a lease of premises for 1. 
months from vendor’s successor in title 
as a voluntary arrangement, and not 
because of duress exercised by ven-. 
dor’s successor, so as to create relation 
of landlord and tenant, thereby ‘“‘es- 
topping” vendees from disputing title = 
of vendor’s successor.—Utley vs Boone, 
299 N.W. 437, 230 Iowa 979. Bs 
§ 572 ease 
Cal.App. A fraud or misrepresenta 
tion on part of landlord which induces 
a tenant to enter into a lease of prop- — 
erty relieves tenant of general rule es- 
topping him from denying title of the | 
landlord.—Siedletz v. Griffith, 106 P.2d — 


‘§ 575. hares 

Cal.App. Where landlord not only 
seeks possession of realty but also at-. 
tempts to quiet title thereto as against © 
tenant, tenant is not “estopped” from ~ 
denying landlord’s title, but tenant can, 
under such circumstances, set up and | 
establish any superior title which he 
may have afterwards acquired.—Sied- —— 
letz vy. Griffith, 106 P.2d 57. i + 

Md. Where tenant’s bill in inter- — 
pleader against rival claimants to rent | 
alleged that landlord, who had died, — 
had owned life estate in an undivided . 
interest in leased property, and that ~ 
first group of claimants claimed to — 
have acquired title subject to life 
estate, and that second group claimed 
that landlord was sole owner of prop- 
erty in fee simple and that property: 
descended to such claimants under 
landlord's will, tenant was not “es- 
topped” from maintaining bill on 
ground that he was disputing land- 
lord’s title, and bill containing suffi- 
cient allegations to submit question 
whether first group of claimants and 
landlord, whose devisees stood in his 
shoes, derived their titles from com- 
mon source.—Maulsby v. Scarborough, oe 
16 A.2d 897. 

A tenant was not “estopped” from 
maintaining interpleader suit against 
rival claimants to rent by fact that 


e 


i ate ey See we 


§ 575 


tenant paid rent to one group of claim-- 


-.. landlord’s death.—Maulsby v. Scar- 
4 Thorough, 16 A.2d 897. ! ’ 
N.C. Where mortgagor claimed equi- 

7 table title to land under alleged oral 

f agreement by mortgagee before bidding 
in Jand at foreclosure sale to reconvey 
to mortgagor, and mortgagee denied 
any such agreement, subsequent deal- 
ings between mortgagee and mortgagor 
as landlord and tenant of land were at 
arm’s length and did not constitute 
such relationship as would raise pre- 
sumption of fraud so as to defeat legal 
effect of execution of lease by mort- 
gagor ag estoppel against assertion of 
right under alleged parol agreement.— 
Wolfe v. North Carolina Joint Stock 
Land Bank, 13 S.H.2d .533, 219 N.C. 
313. 

A Ohio. Under the doctrine of ‘“estop- 
pel” a lease will operate to pass an 
after-acquired title, since the lessor is 
“estopped” by the demise of the lease- 
hold interest with covenant for quiet 

enjoyment, express or implied, and the 

lessee being in undisturbed possession 
pt is not permitted to deny his lessor’s 

Pi title and is thus “estopped.’—Liberal 

Savings & Loan Co. v. Frankel Realty 
Co., 30 N.H.2d 1012, 137 Ohio St. 489, 
affirming 28 N.H.2d 367, 64 Ohio App. 

“OT 


- Pa.Com.Pl. A tenant may not im- 
peach the title of his landlord in an 
action on a written lease, to recover 
a rent.—Kirschnek y. Civial, 30 Del.Co. 
eT wa LO'T 
Tenn.App. A _ lessee, 
half of grain rent for land leased from 
-—s spouses, owning it as tenants by en- 
 tirety, to wife, was “estopped” to de- 
ny her title thereto or fact that he 
held rental contract under her in her 
suit for mandatory injunction restrain- 
ing lessee from withholding immediate 
possession of land from wife.—Loy Vv. 
oy, 151 S.W.2d 178. 
a. Tex.Civ-App. In trespass to try 
title where there was evidence that 
defendants took possession of land as 
tenants of the plaintiffs, defendant 
could not controvert plaintiff’s title.— 
Stephenson vy. Ettie, 145 S.W.2d 335, 
error dismissed, judgment correct. 
a : § 576 
FE Tul. A lessee who accepts a second 
‘lease from one claiming an outstanding 
title against the premises may not 
avoid payment of rent to the second 
lessor by showing a failure of his title. 
—Koelmel y. Kaelin, 29 N.H.2d 106, 374 


Dy Ti, 204. 
Bs ‘ § 579 


Fla. In proceeding for unlawful de- 
tainer by the transferee of the grantee 
of landlord against tenant, tenant was 
“estopped” to maintain that his land- 
lord had no title to begin with. Comp. 
Gen.Laws 1927, §§ 5310-5314.—Gray v. 
‘Callahan, 197 So. 396, 143 Fla. 673. 


§ 582 
Ark. A tenant of firm for which re- 
ceivers were appointed, who had paid 
rent to firm under express tenancy but 
retained possession for 10 years after 
receivers were appointed without pay- 
| ing rent or informing them of their 
B ownership of land, which they had 
'- overlooked, and who failed to inform 
receivers that he had purchased land 
on foreclosure of levee tax lien after 
negotiating for purchase from receiv- 
:oy ers, held under ‘implied tenancy” after 
7 appointment of receivers, and was es- 
topped to assert title under foreclosure 
. as against purchaser from receivers.— 
: Mann & Campbell v. Walker, 149 §, 
4 W.2d 935. ° 
" Tex.Civ.App. In trespass to try title, 
i" evidence held to show as matter of law 
‘fy that plaintiff entered into contract with 
, defendant’s predecessor in title for 
lease of land involved and took posses- 
sion thereof under such contract, so 
that he was “estopped” to assert title 
Ph thereto, in absence of showing that he 
repudiated relation of landlord and 
tenant, brought notice of such fact 
home to landlord, and was asserting 
title as against him.—Stout v. Oliveira, 
153 S.W.2d 590, Spas refused. 
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A tenant is “estopped” to de- 


according one- 


ed ; . = ines’ fi 


ny landlord’s title so long as relation 
of landlord and tenant exists.—Cox v. 
Godec, 108 P.2d 876; Cox v. Godec, 109 
P.2d 648. : 

Md. The rule that a tenant is es- 
topped to deny landlord’s title does 
not extend beyond expiration of lease 
or death of a landlord holding a life 
estate—Maulsby v. Scarborough, 16 A. 


2d 897. 
§ 602 


Ariz. A tenant may purchase lJand- 
lord’s title at a tax sale and the law 
will protect the tenant if he has not 
been guilty of any unconscientious ac- 
tion towards the landlord or has not 
contributed to the landlord’s inability 
to pay taxes by purposely refusing or 
neglecting to pay rent.—Eckert v. Mil- 
ler, 111 P.2d 60. 

Ark. A tenant of firm for which re- 
ceivers were appointed, who had paid 
rent to firm under express tenancy but 
retained possession for 10 years after 
receivers were appointed without pay- 
ing rent or informing them of their 
ownership of land, which they had 
overlooked, and who failed to inform 
receivers that he had purchased land 
on foreclosure of levee tax lien after 
negotiating for purchase from receiv- 
ers, held under ‘implied tenancy” after 
appointment of receivers, and was es- 
topped to assert title under foreclosure 
as against purchaser from _ receivers.— 
Mann & Campbell v. Walker, 149 S. 
W.2d 935. 

Iowa. Generally, one who is under 
obligation to pay taxes on land, such 
as a cotenant, a lessee, a life tenant, 
a mortgagor, or mortgagee, cannot 
strengthen his title thereto by buying 
in the tax title when property is sold 
as a consequence of his omission to 
make such payment, and in such case 
sale will merely operate as a payment 
of taxes and title will be the same as 
it was before the sale except that lien 
for taxes is discharged, and effect of 
such principle cannot be evaded by 
person under obligation to pay the 
taxes by allowing the property to be 
sold to a third person and then pur- 
chasing it from him.—Koch y. Kiron 
State Bank of Kiron, 297 N.W. 450. 

Neb. Generally, relation between 
landlord and tenant is deemed such as 
will not permit tenant to take ad- 
vantage of landlord’s omission to pay 
taxes on leased land and obtain inde- 
pendent title thereto through tax sale. 
—Macumber y. Gillett, 294 N.W. 854. 

604 

Ariz. Generally a tenant so long as 
he stays in possession of the leased 
premises cannot attorn to a stranger 
and must pay rent to the person from 
whom he leased and under whom he ob- 
pained ROpnes SLOTS Gers vy. Miller, 111 


Ky. A tenant cannot attorn to a 
stranger.—Williams v. Thomas, 149 § 
W.2d 525, 285 Ky. 776. 


§ 614 

Cal.App. Where record ‘owner of 
property was successor in interest to 
party under whom occupants of prem- 
ises. were lessees, occupants were pre- 
cluded from setting up or claiming ad- 
verse possession against the record 
owner. Code Civ.Proc. § 326.—Snyder 
Fe ane Grove Lumber Co., 105 P.2d 


Where record owner who mortgaged 
property paid all_ taxes which were 


levied or assessed against property 
during period occupants of premises 


claimed adverse possession and occu- 
pant of premises stated to others that 
property belonged to record owner’s 
immediate grantor before conveyance 
was. made, in action for use and occu- 
pancy by purchaser on foreclosure, evi- 
dence supported finding that the occu- 
pants of the premises used the prem- 
ises as tenants in possession and not 
as owners under claim of adverse pos- 
session.—Snyder v. Pine Grove Lumber 
Co., 105 P.2d 369. 

Neb. Where plaintiff did not claim 
land before taking possession under 
lease and his fencing, cultivating and 
improving the land while in possession 
as tenant was not inconsistent with 
his position and rights as lessee, such 
possession could not operate to give 
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him title by “adverse possession’.— 
Kennedy v. Gottschalk, 295 N.W. 813. | a 

Wash. Possession for the statutory © “ 
period by a tenant under a lease is not 
ordinarily sufficient for the purpose of 
acquiring title by prescription, since 
tenant’s possession, being under the 
lease, involves a recognition of land- 
lord’s title in reversion, and is conse- 
quently not adverse or hostile thereto. 
—Rogers y. Cation, 115 P.2d 702. 


616 

Ga. Parties, who entered into pos- 
session of realty as tenants of equitable 
owner thereof, could not under express 
statutory provision assert title against 
such owner without restoring posses- 
sion, Code, § 61-107.—Smith — vy. 
Aldridge, 15 S.H.2d 430. 

Neb. A tenant cannot be in adverse 
possession of landlord’s realty until 
he surrenders possession or by some 
unequivalent act notifies landlord that 
he no longer holds under the lease.— 
Kennedy v. Goleegpat 295 N.W. 813. 

62) 


Tex.Civ.App. The description in a 
lease of corner property would not be 
construed as including a part of street 
lying between edge of property and 
a reas Bolt v..Gonzalez, 141 S.W. ‘ 


2d 
§ 632 

Cal.App. Except for purposes of 
shelter, tenants have no ‘easement?’ 
over roof of leased building as “appur- 
tenant” to their tenancies, unless ten- 
ants’ rights are extended by agreement 
with or license from owner of building, 
Reiman v. Moore, 108 P.2d 452. 

Where owner of 3-story building 
leased second and third floors to lessee 
as an apartment house and owner per- 
mitted tenants to use roof for laundry 
purposes, and lease, which made no 
reference to roof, would not have pre- 
cluded owner from withdrawing or cur- 
tailing privilege accorded tenants to 
use roof, use of roof by tenants was 
not “appurtenant” to use of apartments 
but was in nature of a ‘privilege’, fo 
purposes of determining owner’s lia- 
bility for injuries sustained when an 
invitee of a tenant fell through sky- 
light while assisting in gathering laun- 
dry from clothes line which was on 
roof for use of tenants.—Reiman vy. 
Moore, 108 P.2d 452. 

Nev. Where a landlord rents only a 
part of his premises and retains other 
parts necessary to the rented portions, 
and it can fairly be implied that the 
retained parts are an accessory or ap- 
purtenant to the premises and were an 
inducement to the tenants at the time 
of renting, a tenant’s use of the appur- 
tenant or accessory does not require a 
formal agreement.—Seavy vy, I. X. L. 
Laundry Co., 108 P.2d 853. 

N.Y.App.Div. Generally, appurte- 
nances reasonably essential to the en- 
joyment of demised premises pass as 
an incident to them unless specially 
reserved.—_Henry A. Fabrycky, Inc., v. 
Nad Realty Corporation, 25 N.Y.S.2d 
347, 261 App.Div. 268. 

N.Y.Sup. In absence of express 
covenant to furnish such service, an 
action by tenant against landlord for 
damages as result of landlord’s refusal 
to_ afford elevator service will not lie. - 
—Henry A. Wahrycky, Ine, v. Nad 
Realty Corporation, 21 N.Y.S.2d 450. 


/ § 634 
N.Y.App.Div. Where landlord did 
not specially reserve the appurtenance 
of elevator service, landlord eould 
make reasonable regulations concern- 
ing time of using elevator, but tenant 
was entitled to reasonable use of the 
elevator as an “appurtenance” for in- 
gress and egress to fourth floor loft, 
though elevator service was not men- 
tioned .in the lease—Henry A. Fabry- 
cky, Inc., vy. Nad Realty Corporation, 

25 N.Y.S.2d 847, 261 App.Div. 268. 
659 


N.J, The doctrine of covenants im- 
plied from the letting of a house or 
lands is held in great strictness in New 
Jersey and the rule of “cayeat emptor’ 
governs generally.—La Freda y. Wood- 
ward, 15 A.2d. 798, 125 N.J.L. 489, 130 
A.L.R. 1269. i 
In absence of an express 
warranty, there was no implied war- 


. oO 2 Pp 
a gasoline fi 

suitable for the use or purpose for 

which it 

Stamford Petroleum Products Corpora- 
tion, 23 N.Y.S.2d 135. 


Parton ek oft, 
of lessor that air com- 
emises leased for use as 
lling station was fit or 
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was leased.—Pearson  v. 


§ 660 

Ga.App. .The common-law rule, which 
has not been changed by statute, is 
that there is no implied covenant that 
leased premises are suitable for the 
purpose for which they are leased, or 
for the particular use for which they 
are intended by she _ tenant.—Childers 
v. Speer, 12 S.H.2d 439, 68 Ga.App. 848. 

§ 665. 

Tex.Civ.App. Refusal of lessor to 
permit lessee to use a 10-foot strip of 
land covered by lease, and an alley ad- 
joining leased premises, constituted a 
substantial breach of lease contract by 
cee Bolt v. Gonzalez, 141 S.W. 


§ 667 

Nev. Where tenant had voluntarily 
relinquished possession of leased prem- 
ises under written agreement with 
Jandlord whereby tenant was to be 
given possession again on a specified 
date, landlord’s failure to restore 
leased premises on that date consti- 
tuted a breach of contract to deliver 
possession but not a “constructive evic- 
tion’’.—Matyasovich v. Petricciani, 110 
P.2d 206. 


§ 669 

“Nev. Where tenant __ relinquished 
possession of leased premises pursuant 
to agreement with landlord whereby 
tenant was to be given possession on 
specified future date, but possession 
was not given on that date by land- 
lord, who subsequently set another 
date when premises would be ready for 
eecupancy, the tenant by accepting 
subsequent offer would not have 
waived right to damages suffered by 
him between date originally set for 
repossession and the subsequent date. 
ge hate vy. Petricciani, 110 P.2da 
206. 


§ 671 

Nev. A landlord’s failure to restore 
tenant to possession of leased premises 
on date set by agreement under which 
tenant temporarily relinquished pos- 
session of premises constituted a 
breach of agreement giving tenant, if 
he so elected, right to consider lease 
abrogated and to sue for damages.— 


Matyasovich vy. Petricciani, 110 P.2d 
206. 
Pa.Super. Rule that a lessee who has 


never had possession of demised prem- 
ises cannot bring ejectment to obtain 
possession but must proceed against 
landlord for not admitting him to pos- 
session, is in force in Pennsylvania ex- 
cept as to leases of oil, gas and other 
minerals which do not constitute merely 
leases for occupancy and use but carry 
with them the title to minerals and the 
right to remove them.—Dime Bank & 
Trust Co. of Pittston v. Walsh, 17 A. 
2a 728, 143 eens 18 


§ 6 

Ala. The rule for measuring dam- 
ages is that lessee is entitled to re- 
cover difference between rent reserved 
and value of use of premises for the 
term, together with other damages 
which are direct and proximate result 
and natural consequence of breach of 
contract by lessor to deliver posses- 
sion of leased premises if such dam- 
ages can be correctly estimated by re- 
liable data.—Longshore v. Maggio, 198 
So. 619. ; 

In action by lessee of an apartment 
against lessor for damages for breach 
of lease contract by lessor’s refusal to 
deliver possession to lessee, the differ- 
ence between contract price of lease and 
contract price of a different apartment 
in a different part of city, which lessee 
leased to take place of apartment which 
lessee had leased from lessor, could 
not be recovered by lessee as a specific 
item of damages, but evidence of such 
difference could be considered in con- 
nection with other evidence showing 
value of lease as compared with con- 
iraet price sauesnore vy. Maggio, 198 
So. 619. 
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In action by lessee of apartment 
pita lessor for damages for, breach 
of lease contract by lessor’s refusal to 
deliver possession to lessee, refusal to 
charge that lessee could not recover 
difference between contract price of 
lease breached by lessor and contract 
price for an apartment leased by lessee 
after breach by lessor was reversible 
ae ee v. Maggio, 198 So. 
Nev. Where tenant voluntarily re- 
linquished possession of leased prem- 
ises pursuant to written agreement 
with landlord under which premises 
were to be restored October 1, but 
landlord failed to restore premises on 
specified date, although on October 19 
he notified tenant in _ writing that 
premises would be ready on October 


26, tenant, who was unable to find an-- 


other suitable location, was not enti- 
tled to damages in amount of value ‘of 
remainder of term, but was bound 
either to accept premises on October 
26, or have damages limited to period 
from October 1 to not later than Oc- 
tober 20.—Matyasovich vy. Petricciani, 
110 P.2d 206. 

Where landlord had breached agree- 
ment to restore leased premises to ten- 
ant on October 1, but on October 19 
had informed tenant in writing that 
premises would be ready for occupancy 
on October 26, tenant, who refused 
the offer, was not entitled to damages 
for 26 days, but for not more than 
20 days.—Matyasovich v. Petricciani, 
110 P.2d 206. 


A landlord’s breach of agreement un- 
der which tenant’s equipment was to 
be reinstalled on specified date in same 
condition furnished no basis for award 
of special damages to tenant on ground 
that equipment had become valueless, 
in absence of evidence of deterioration 
of equipment up to date of landlord’s 
subsequent offer to reinstall equipment 
by later date—Matyasovich vy. Petric- 
ciani, 110 P.2d 206. 


§ 678 

Tex.Civ.App. Where a _ tenant. re- 
serves to himself the right in a written 
lease to remove improvements placed 
upon leased premises by him at expira- 
tion of lease, if tenant consumes an 
unnecessary and unreasonable time in 
removal of improvements at expiration 
of lease, and such is found by trier of 
facts, landlord has a cause of action 
for which his measure of damages is 
reasonable rental value of premises 
plus any special damages that landlord 
may have sustained as result of unnec- 
essary delay which has deprived him of 
use and occupancy of premises,—A. & 
M. Petroleum Co. v. Friar, 152 S.W.2d 
470. 


In landlord’s action against tenant 
for rent claimed for period that tenant 
occupied leased premises for purposes 
of removing tenant’s property after 
giving notice of intention. to surrender 
possession when landlord notified ten- 
ant that rent would be increased from 
$50 to $60 per month, under rental 
contract, which was on a month to 
month basis, giving tenant right to re- 
move improvements placed on premises 
by tenant at expiration of tenancy, 
landlord was not entitled to judgment 
where landlord pleaded increased ren- 
tal rate of $60 per month as measure 
of damages claimed for holdover period 
and made no other proof of damages. 
—A. & M, Petroleum Co. v. Friar, 152 
S.W.2d 470. 


§ 681 

Ark. Where lease of building used 
for motion picture theater reserved to 
tenant right when he discontinued use 
of building to remove all furniture 
fixtures, woodwork, screen, booths an 
other material of every kind and na- 
ture placed there by him or by others 
for him except flooring, and on ex- 
piration of lease tenant did not move 
out and did not make an effort to get 
an extension of lease or make a new 
one, tenant could not two or _ three 
years after expiration of lease rely up- 
on its provisions in removing materials 
from building, since by his acts he 
“spandoned” or ‘‘waived” any rights he 
might have had under lease to disman- 


” ? i is, 
tle building.—Wilson y. Davis, 153 §. 
W.2d 171 Y } Mey 
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N.Y.Mun.Ct. A landlord had no right — 
to retain tenant’s goods for unpaid rent — 
or hinder him in removing them from 
the premises, since distress for rent 
was abolished by statute and the land- 
lord’s remedy for collection of rents in © 
arrears was by way of an action for — 
rent.—_Scott v. Browning Business Serv-_ 
ice, 24 N.Y.S.2d 227, 175 Misc. 630. {yee 

Where landlord and its manager re- 
fused to permit tenant to use elevators 
to remove furniture on termination of | 
tenancy unless rent then in arrears was — } 
paid and subsequently billed tehant for 
an additional month’s rent, refusal 1 
permit the tenant to use elevators to r 
move furniture constituted violation — 
statute making wilful refusal to furni 
elevator service a misdemeanor and re 
dered landlord liable for resultant dam- 
ages. Penal Law, § 2040.—Scott v. 
Browning Business Service, 24 N.Y.8.2d 

i ‘ 
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e- 
vator subject to call at all other times, — 
tenant who used elevators to move fur- — 
niture into building could not be pr 
cluded from right to use elevators to 
remove furniture on termination of ten- 
ancy on ground that failure to pay rent 
precluded right to any elevator service, 
since right to use elevators to remove 
furniture was inherent in landlord and 
tenant relationship and provision ap- | 
plied only to usual accommodations af- | 
forded tenant to enable him to condu 
business in building.—Scott v. Brow 
ing Business Service, 24 N.Y.S.2d 22 
175 Misc. 630. ? 6S ete: 
In tenant’s action against landlord 

for unlawful withholding of property — 
where tenant admitted that there was a 
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could not recover rent for the time 
during which it refused tenant use of 
the elevators to remove furniture from | 
building.—Scott v. Browning Business 
Service, 24 N.Y.S.2d 227, 175 Mise. 630. 

Wis. In action by landlord to re- — 
cover damages because of tenant's fail-_ 
ure to return certain articles of person- — 
al property on termination of tenancy, i 
question for jury was_presented— 
Voelz v. Spengler, 296 N.W. 593. a 


§ 688 ge 

Kan. In action by assignee of lease 
of realty against landlord to recover 
damages because landlord constructed _ 
a railroad spur track making it im-— 
possible for the assignee of the lease — 
to have access to asphalt plant on 
leased realty and making it necessary — 
for assignee of lease to move the as- — 
phalt plant to another location, evi- 
dence established that assignee of lease — 
austained damages.—Kilmer vy. Victory 
Sand & Stone Co., 110 P.2d 798, 153 — 
Kan, 381. : 

Kan. In action by assignee of lease 
of realty against landlord to recover 
eueree because landlord constructed 
a railroad spur track make it im- 
possible for the assignee of the lease 
to have access to asphalt plant on 
leased realty and making it necessary 
for assignee of lease to move the as- 
phalt plant to another location, the 
fact that new location of asphalt plant 
may have been better than the old lo- 
eation would not justify either mitiga- 
tion or denial of damages.—Kilmer y. 
Victory Sand & Stone Co., 110 P.2d 798. 
153 Kan. 381. 

La.App. Tenants could recover from 
landlord for damages suffered as result 
of unlawful invasion of theirerights by 
landlord who caused water, electricity, 
and gas to be disconnected, and who 
authorized a third party to break into 
tenants’ apartment. iv.Code, art. 
2315.—Vogt v. Jannarelli, 198 So. 421, 
transferred 196 So. 346, 195 La. 277. 

La.App. While lessee’s failure to 
pay rent when due or abandonment of 
leased premises before ' expiration of r 
lease gives lessor right to recover , 
rent for full unexpired portion of s 
lease, it is lessor’s duty to maintain 


§ 688 


lessee in peaceable possession of prem- 
ises during period in which lessee is 
required to pay rent. Civ.Code, art. 
2692.—Maggio v. Price, 1 So.2d 404. 
Where landlord undertook to collect 
. rent from tenants in default for full 
unexpired term of lease, tenants had 
right to exercise full control and 
dominion over leased premises for 
such time and either use premises or 
leave them vacant, though tenants 
were endeavoring to close out their 
business therein and perhaps would 
not have continued such business for 
remainder of term if unzole to have 
someone else take it over after secur- 
ear ing landlord’s permission.—Maggio v. 
: Price, 1 So.2d ; t 
2 La.App. In tenant’s action against 
landlord for damages caused by tenant 
being forcibly dispossessed from rented 
premises while landlord was making 
-TYepairs, evidence warranted judgment 
for tenant on ground that tenant’s 
consent to repairs was not obtained. 
Rey.Ciy.Code, arts. 2692, 2698.—Rivarde 
v. Hebert, 2 So.2d 478. ; 
_. La.App. $200 was proper as damages 
- *or inconvenience and distress caused to 
- anant and. tenant’s family by land- 
lerd’s unlawful acts amounting to a 
forcible disposition: while making re- 
pairs om rented premises during in- 
element weather without tenant’s con- 
-gent.—Rivarde v. Hebert, 2 So.2d 478. 
Md. It is within sphere of equity 
_ jurisdiction, under appropriate circum- 
stances, to protect a lessee’s interest by 
enjoining others from interfering with 
his enjoyment of leased premises, when 
action at law would not afford him ade- 
quate remedy or he would otherwise 
be required to resort to actions in 
- ejectment and tort to obtain redress for 
wrongs committed.—Baltimore Butch- 
ers Abattoir & Live Stock Co. v. Union 
- Rendering Co., 17 A.2d 130. 
_. A tenant, remaining in possession of 
leased premises after breach of cove- 
nant or injury by landlord may seek 
injunction restraining threatened con- 
 - tinuous trespasses or other interference 
» with tenant by landlord because such 
acts are wrongful invasions of tenant’s 
' rights, but if lease expires during 
preg nicourse of proceedings, tenant cannot 
_ _. obtain injunction, though he may still 
-' . have cause of action against landlord 
a for damages.—Baltimore Butchers Abat- 
ay 


‘toir & Live Stock Co. v. Union Ren- 
dering Co., 17 A.2d 130... 
N.Y.App.Div. Where landlord  as- 
_ sented to tenant’s bringing fixtures into 
 -Joft building by way of elevator at be- 
ginning of or during the term, land- 
- Jord must be deemed ‘to have assented 
'- to their removal at expiration of the 
term in same manner, and refusal to 
‘allow removal by elevator was action- 
-able-—Henry A. Fabrycky, Ine., v. Nad 
Realty Corporation, 25 N.Y.S.2d 347, 
261 App.Div. 268. 

N.Y.App.Div. Though general meas- 
ure of damages for landlord’s refusal 
to permit tenant to enjoy an appur- 
tenance of leased premises is difference 
between rental value of premises with 
use of appurtenance or facility and 
rental value without it, tenant may 
recover special damages which flow di- 
rectly from breach of an obligation rea- 
sohnably within contemplation of the 
parties when premises were demised.— 


En enry A, Fabrycky, Inec., v. Nad Real- 
wy ty Corporation, 25 N.Y.S.2d 347, 261 
i, App.Div. 268. 

A tenant’s special damages for breach 
i, of landlord’s obligation to permit ten- 


ant to enjoy elevator service as appur- 
tenance were recoverable and were 
properly measured hy the added ex- 
pense of removing tixtures at expira- 
\ tion of the term by lowering them to 
the street through window.—Henry A, 
Fabrycky, Inc., y. Nad Realty Corpo- 
ration, 25 N.Y.S.2d. 347, 261 App.Div. 


268. 

N.Y¥.Sup. Where lessor, 
engaged in manufacturing aeroplanes 
for national defense, laid - railroad 
tracks across part of leased premises 
for more efficient transportation of ma- 
terials, lessor would be permitted to 
continue trespass upon leased premises 
upon condition that lessor indemnify 
lessee against damages sustained by 


which was 


lessee by reason of trespass and rail- 
road until date of expiration of lease, 
which would expire in approximately 
six months.—Lanies v. Long Island 
Lighting Co., 25 N.Y.8.2d 601. 

Tenn.App. A tenant at sufferance 
May maintain action of trespass.— 
Price v. Osborne, 147 S.W.2d 412. 

Tenn.App. A tenant at _ sufferance 
may maintain on action of trespass. 
—Schumpert v. Moore, 149 S.W.2d 471. 
24 Tenn.App. 695. 


Md. It is within sphere of equity ju- 
risdiction, under appropriate circum- 
stances, to protect a lessee’s interest 
by enjoining others from interfering 
with his enjoyment of leased premises, 
when action at law would not afford 
him adequate remedy or he would oth- 
erwise be required to resort to actions 
in ejectment and tort to obtain re- 
dress for wrongs committed.—Balti- 
more Butchers Abattoir & Live Stock 
en v. Union Rendering Co., 17 A.2d 

Tenn.App. Where lessor was entitled 
to possession of leased premises but 
was unable to obtain writ of forcible 
entry and detainer because not pre- 
pared to execute bond, and lessor di- 
rected third party to remove part of 
roof from leased premises, entry on the 
land and removal of the roof was an 
actionable “trespass”. Code 1932, §§ 
9244, 9245, 9257.—Price vy. Osborne, 147 
S.W.2d. 412. 

Tenn.App. A tenant at  sufferance 
may maintain action of trespass.—Price 
v. Osborne, 147 S.W.2d 412 

Venn.App. A tenant at  sufferance 
may maintain an action of trespass.— 
Schumpert v. Moore, 149 S.W.2d 471. 
24 Tenn.App. 695. 


§ 691 

La.App. A husband and wife were 
not precluded from maintaining action 
against lessor for trespass which de- 
prived them of peaceable possession of 
their home, on theory that clatms arose 
out of violation of contract of lease 
and that wife was without right to 
sue, the husband ‘being the master of 
the community, where husband and 
wife were not suing on contract of 
lease but merely alleged that they 
rented premises for purpose of show- 
ing that they were in lawful possession 
and that lessor in violation of obliga- 
tion trespassed and disturbed them in 
their’ use of the property. Civ.Code, 
art. 2315.—Vogt v. Jannarelli, 198 So. 
228 transferred 196 So. 346, 195 La. 


Lessees’ petition, in action against 
lessor for damages for malicious in- 
vasion of lessees’ home, did not fail 
to state cause of action on ground that 
petition showed claim for punitive dam- 
ages growing out of unlawful acts of 
Jessor and under statute punitive dam- 
ages cannot be allowed in civil action 
for trespass, since such contention 
merely addressed itself to elements of 
legal. damage and not to cause of ac- 
tion, and, while punitive damages will 
not. be allowed, compensatory damages 
are always recoverable. Civ.Code, art. 
2315.—Voegt .v. Jannarelli, 198 So. 421, 
transferred 196 So. 346, 195 La. 277. 


§ 694 

La.App. Lessees’ petition, in action 
against lessor for damages for ma- 
licious invasion of lessees’ home, did 
not fail to state cause of action on 
ground that petition showed claim for 
punitive damages growing out of un- 
lawful acts of lessor and under stat- 
ute punitive damages cannot be al- 
lowed in civil action for trespass, since 
such contention merely addressed it- 
self to elements of legal damage and 
not to cause of action, and, while 
punitive damages will not be allowed, 
compensatory damages are always re- 
coverable. Civ.Code, art. 2315.—Vogt 
v. Jannarelli, 198 So. 421, transferred 
196 So. 346, 195 La. 277. 

$300 to husband and wife as lessees 
of apartment for humiliation and in- 
convenience caused by landlord’s .shut- 
ting off of water, electricity, and gas, 
which. inconvenience was endured for 
about 10 days, was neither excessive 
nor inadequate, notwithstanding les- 


structive eviction.—Levy v. 


ferred 196 So. 346. 195 La. 277. 
§ 697 


Mass. Where lease of portion of 
building for use as theater authorized 


erection of advertising signs on ex- 
terior of the building and contained 
covenant of quiet enjoyment, and sub- 
sequently another portion of building 
was leased to clothing store under 


lease which authorized maintenance of 


such signs by the clothing store as 
would not violate the first lease, signs 
erected by the clothing store which 
did not interfere with view of the signs 
which were erected to advertise the 
theater, but attracted more attention 
because they were of more modern type 
and were much more brilliant, did not 
constitute breach of the covenant of 
quiet enjoyment contained in the first 
lease.—B. F. Keith Corporation v. Car- 
penter, 29 N.H.2d 128. 4 
Where lease of portion of building 
for use as theater authorized erection 
of advertising signs on exterior of 
building and contained special covenant 
against any sign or other projection 
which would “interfere with’ the view 


of the signs maintained for the theater, 


other signs erected by tenant of another 
portion of the building, which did not 
interfere with the view of the signs 
advertising the theater, but which were 
much more brilliant and attracted more 
attention, did not violate the special 
covenant, the quoted words having, no 
broader meaning than the word “ob- 
struct” under the circumstances.—B. F. 
Keith Corporation vy. Carpenter, 29 N. 
BH.2d 128. 3 
N.Y.Mun.Ct. The payment of rent 
was a “condition precedent” to the en- 
forcement of the covenant for quiet en- 


joyment in a lease.—Scott v. Browning  ~ 


Business Service, 24 N.Y.S.2d 227, 175 
Mise. 630. 
N.Y.City Ct. 
a breach of a covenant of quiet en- 
joyment contained in a lease of realty, 
there must be either an actual or con- 
Cohen, 27 
N.Y.S.2d 3865. ¢ 
§ 708 : 
N.Y.City Ct. A complaint, which al- 
leged that lessee successfully defended 
a summary proceeding to evict him 
instituted by the corporate grantee of 
is lessor at lessor’s request, but which 
failed to allege either an actual or con- 
structive eviction or that institution of 
the proceeding was wrongful or malici- 
ous, did not state a cause of action 


for recovery of damages for breach of. 


covenant of quiet enjoyment.—Levy v. 
Cohen, 27 N.Y.S.2d 385. - \ 


§ 710 
D.C.La. Lease stipulating that les- 
see should have privilege of using 
premises for purpose of 
gasoline service station and for sale 
of tires, tubes, batteries and automo- 
bile. accessories and other incidental 
commercial activity and that 


or any portion thereof, or to assign 
the lease, did not prohibit erection of 
billboards for advertising products 


other than lessee’s’ products.—Boh v. 


Pan-American Petroleum Corporation, 
37 F.Supp. 5. 

Even if lease prohibited lessee from 
using premises for any purpose other 
than operation of gasoline service sta- 
tion and “incidental commercial ac- 
tivity,” erection of billboards for pur- 
pose of advertising products of others 
rather than products of lesseé was not 
the engaging in the business of “com- 
mercial advertising,’ but was an in- 
cidental commercial activity.—Boh vy. 
Pan-American Petroleum Corporation, 
37 F.Supp. 785. ‘ 

Cal.,App. The 


statutory restriction 


against using property for conducting. 


a bookmaking enterprise, or for accept- 
ing, recording, holding or forwarding 
any bet or wager on result of any con- 
test or race between men or beasts, 
was a part of lease of a’ restaurant. 


Pen.Code, § 33%a; Civ.Code, 53 1643, 
rit tagea ies tras vy. Preston, 108 P.2da 
Mass. Where lease of land to town . 


for removal of sand and gravel after 


In order to recover for — 


operating. 


lessee — 
should. have vient to sublet premises 


a | 


rN eer 


M 
cs 


— 


3; 


- premises” by areten and 
recited “all to a depth and 
line two feet above high water 
; rk of Ames Pond’ whereas haben- 
dum clause provided that town should 
have right to excavate “and otherwise 
to operate in and about the demised 
premises, and to leave the surface at 
not less than a 2% grade or two feet 
above the high water mark of Ames 
Pond,” the town was not entitled to 
excavate below level of a plane begin- 
ning at 2 foot level and sloping upward 
and away from the pond at a 2 per 
cent. grade.—Crystal Concrete Corpora- 
tion v. Town of Braintree, 35 N.H.2d 
672, 309 Mass. 463. | 

N.J.Sup.. A clause in lease for dairy 
concession that tenant would comply 
with rules and policies of the market 
in the operation and conduct of the 
concession referred only to rules and 
policies relating to use of premises of 
which the dairy concession was a part, 
and not to management and control 
of the business.—Dick v. Dorman, 21 
A.2d' 329, 127°N.J3.L. 61. 

Pa.Super. Tenant of first floor of 
three-story building was not entitled to 
erect and maintain advertising sign in 
front of second floor of building in ab- 
sence of any agreement with owner for 
erecting and maintaining such sign.— 
Baylin v. Sun Village Cafe, 17 A.2d 672. 
143 Pa.Super. 351. 

Existence of small sign in front of 
second floor when tenant leased first 
floor did not give rise to an implied 
license to tenant to erect large sign on 
second floor, where there was no evi- 
dence showing what arrangements ex- 
isted between owner and former tenant 
and tenant was not claiming as as- 
signee of pre-existing lease.—Baylin v. 
Sun Village Cafe, 17 A.2d 672, 143 Pa. 
Super. 351. 


§ 721 

Cal.App. Where a lease fails to spec- 
ify that demised premises shall be used 
only for a designated business, infer- 
ence is that it may be used for other 
appropriate purposes.—Keating v. 
Preston, 108 P.2d 479. 

A lease demising “space necessary to 
do the restaurant business” in hotel 
strictly construed against the lessor 
who sought forfeiture of the lease did 
not prohibit the use of the space rent- 
ed for some other lawful and appro- 
priate purpose, since quoted language 
meant that space in the building, large 
or extensive enough in which to con- 
duct a restaurant business, was there- 
by leased. Civ.Code, § 1442.—Keating 
v. Preston, 108 P.2d 479. 

La.App. Where lease provided that 
lessors would protect lessee against 
any competition in particular’ busi- 
nesses on lands owned by lessors, dur- 
ing life of the lease, lessee who spent 
considerable money to improve the land 
‘in reliance on such provision was en- 
titled to injunction against lessors’ 
conducting competing business, since 
other adequate relief was not available. 
—Belvin v. Sikes, 2 So.2d 

Minn. Lease provision that “lessee 
is going to erect a building for a veg- 
etable stand on the property” was not 
a restriction regarding use of premises, 
and conversion of vegetable stand to 
beer parlor was not a breach of lease, 
and did not render ineffective clause 
permitting removal wee building.—Justen 
v. Oxboro, 296 N.W. 169. 

§ 723 

Md. Since manufacture of cattle and 
poultry feed requires reduction of ani- 
mal fats and bones, it must be con- 
sidered within purposes of rendering 
factory within tenant’s covenant in 
lease that he would not use leased 
premises for purposes other than those 
of rendering factory.—Baltimore Butch- 
ers Abattoir & Live Stock Co. v. Union 
Rendering Co., 17 A.2d 130. 

§ 729 

Cal.App. Where lessor demised 
space in hotel building necessary to do 
restaurant ‘business together with the 
right to serve liquors, not only on the 
leased premises, but also in any part 
of the hotel, parties intended that ex- 
elusive right to operate a restaurant 
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in hotel © building should be demised, 


and lessor was properly enjoined from 


renting other space in hotel to another — 


to conduct competing  restaurant.— 
Keating v. Preston, 108 P.2d 479. 

N.Y.App. Div. Where Fite te retail- 
er’s original lease contained covenant 
against “leasing of any other part of 
building for-sale of jewelry, and jewel- 
er, knowing that another tenant had 
been granted right to sell novelty jew- 
elry after date of expiration of jewel- 
er’s original lease, accepted renewal 
lease with similar covenant, jeweler 
was not entitled to injunctive relief 
against landlord or other tenant on 
account of sale of novelty jewelry by 
such other tenant after expiration of 
jeweler’s original lease.—Frank y. Dav- 
id’s Wifth Avenue, 26 N.Y.S.2d 147, 261 
App.Div. 525, modifying 21 N.Y.S.2d 
627,.174 Mise. 1009. 

In action by jewelry retailer against 
landlord and another tenant in same 
building to enjoin sale of jewelry by 
such other tenant as being in violation 
of terms of jeweler’s renewal lease 
providing that no other part of build- 
ing “shall hereafter be rented during 
the term of this lease for the sale of 
jewelry”, but excepting therefrom the 
sale of novelty jewelry, evidence failed 
to establish that jewelry sold by other 
tenant could not reasonably be includ- 
ed in category of novelty jewelry so as 
to warrant granting of injunctive re- 
lief, in the absence of a showing of 
bad faith of other tenant or landlord.— 
Frank v. David’s Fifth Avenue, 26 N.Y. 
S.2d 147, 261 App.Div. 525, modifying 
21 N.Y.S.2d 627, 174 Mise. 1009. 

§ 732 

C.C.A.Mont. The Montana _ statute 
providing that when a thing is let for 
a particular purpose, the hirer must 
not use it for any other purpose and 
that if he does the letter may hold 
him responsible for its safety during 
such use or may treat the contract as 
thereby rescinded applies to a _ lease 
of real property, and the statutory 
remedy is exclusive. Rev.Codes Mont. 
1935, § 7735—Speck yv. Cottonwood 
Coal Co., 116 F.2d 489. 

D.C.La. Where lease gave lessee 
privilege of using premises for pur- 
pose of operating gasoline service sta- 
tion and for sale of tires, tubes, bat- 
teries, and automobile accessories, and 
any other incidental commercial ac- 
tivity, and provided that lessee should 
have right to sublet premises or any 
portion thereof, lessor was not en- 
titled to an injunction restraining les- 
see from erecting billboards for use 
jin advertising products other .than 
lessee’s. products.—Boh v. Pan-Amer- 
ican Petroleum Corporation, 37 F. 
Supp. 785. 


Cal.App. The statute providing that 
when a thing is let for a particular 
purpose and hirer uses it for another 
purpose, hirer is liable to the letter 
for all damages resulting from’ such 
use, or the letter may treat the con- 
tract as thereby rescinded, applies to 
the leasing of realty as well as the 
hiring of personalty. Civ.Code, § 1930. 
—Keating v. Preston, 108 P.2d 479. 

Under statute providing that when a 
thing is let for a particular purpose 
and hirer uses it for another purpose, 
he is liable to the letter for all damag- 
es resulting from such use, or the letter 
may treat contract as rescinded, unless 
lease specifically limits use of property 
to a particular purpose, or restriction 
is necessarily inferred from language 
which is employed, lease may not be 
forfeited or account of use of property 
for another purpose even though that 
use is illegal, and the lessor must re- 
sort to an action for damages or for in- 
junctive relief since forfeitures are not 
favored. Civ.Code, § 1980.—Keating v. 
Preston, 108 P.2d 479. 

The remedy for illegal use of leased 
property is a suit for damages or in- 
junctive relief in absence of a statutory 
provision authorizing forfeiture.—Keat- 
ing v. Preston, 108 P.2d 479. 

W here lessor demised space necessary 
to do restaurant business in hotel and 
other use of premises was not specifi- 
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cally prohibited, lessee’s aitegea Viglen asp 
tion of Penal Code provision against 
accepting money to be wagered on 
horse races was not an unauthorized — 
use of the property such as would au- 
thorize forfeiture of the lease under — 
statute providing that when a thing is 
let for a particular purpose, and hirer 
uses it for another purpose, letter ie os 
treat the contract as rescinded. oe 
Code, § 337a; Civ.Code, § 1830.—Keat: 
ing v. Preston, 108 P.2d 479. ee 
Where lessor, after having full ‘¥ 
knowledge that lessee for accommoda- ‘t 
tion of customers in restaurant accept- ae 
ed money from customers to be deliv- — 
ered to others as wagers on horse rac- 
es in same manner as lessor had pre- 
viously done, received rent for the 
premises, lessor could not complain 
that lessee was damaging property, and 


‘lessor ‘‘waived’’ her right to ppaedibe Le He 


the lease for alleged violation of penal i ae 

statute against accepting money to be — 
wagered on horse races. Pen.Code, § — 
eae .—_Keating v. Preston, 108 Pi2d 

7 ft 
La. In action by lessors to enjoin 
erection of advertising sign on leased 
premises, where the premises had been — 
leased to another prior to leasing 
thereof to defendants and defendants: 
acquired prior lease by purchase and 
assignment, the fact that at time de- 
fendants acquired prior lease there was 
no sign at place of contemplated verec-/ 
tion was relevant to show the use in-— 
tended, according to contemplation of © 
parties at time lease was entered into — 
with. defendants.—Reilley v. Bele ED Narr ak 
So.2d 214, 197 La. 790. Bias 

In action by lessors to enjoin erec- 
tion of advertising sign on leased prem- 
ises in alleged violation of the ne 4; 
surrounding circumstances such as na-— 
ture and situation of the premises and 
its previous use could be considered in 
determining use intended.—Reilley ve 
Kroll, 2 So.2d 214, 197 La, 790. 

In action by lessors to enjoin erec- 
tion of advertising sign on leased prem- — 
ises in alleged violation of the lease, 
evidence authorized granting of pre- 
liminary injunction on ground that un- © 
der the circumstances the parties did 
not contemplate at time lease was ex- 
ecuted that a sign of such aber Am} 


pahlone v. Kroll, 2 So.2d 214, 197 La. 


Where advertising sign being erected 
on leased premises was not within con-— 
templation of parties at time premises 
were leased, lessors were entitled to 
injunctive relief as against contention © “ 
that alleged injuries were compensa- 
ble in money and were not such a 
would cause irreparable injury.—Reil- 
ley v. Kroll, 2 So.2d 214, 197 La. 790. 


Pa.Super. Landlord could enjoin 
tenant of first floor from maintaining 
advertising sign on second floor, 
whether sign was a nuisance or not, 
since question involved was simply one 
of property rights of parties to con- | 
tract.—Baylin v. Sun Village Cafe, 17 
A.2d 672, 143 Pa.Super. 361. Bees | 


§ 734 

Mont. Under farming agreement in 
which landlord agreed that tenant 
should be reasonably compensated for 
work at expiration of lease for which 
tenant had not been compensated, 
where in 1937 tenant summer-fallowed 
in preparation for 19388 planting, but 
agreement was not renewed and an- Ms 
other took over farming operations in i 
1938, tenant was entitled to compem- | 
sation for his 1937 summer-fallowmg 
in addition to the share of crops which 
he received under the agreement in 
1936 and 1937.—Letz vy. Lampen, 104 f 
BoAdie 4s 

Where failure to summer-fallow 80 
acres aS required by farming agree- 
ment between landlord and tenant was 
not intentional, but resulted from lack 
of sufficient tillable land, summer-fal- 
lowing of 74.5 acres was suflicient com- 
pliance with requirement to authorize 
recovery of compensation therefor by 
tenant in accordance with agreement. 
Rev.Codes 1935, § 8760.—Letz vy. Lam- 
pen, 104. P.2d 4. 
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§ 741 


§ 741 

Tex. The common law “emblements 
doctrine” permits a tenant under cer- 
tain circumstances to enter upon the 
leased premises to cultivate, harvest 
and remove crops therefrom after the 
termination of the lease.—Miller_ v. 
Gray, 149 S.W.2d 582, 186 Tex. 196, 
reversing 108 S.W.2d 265. 2 

The “emblements doctrine’ is a 
humanitarian one growing out of the 
necessities of the case. and is intended 
to be applied in those cases where 
the lease is of uncertain duration and 
manifest hardships which could not 
be foreseen and provided against 
would result from unexpected termina- 
tion of the lease but for the applica- 
tion of such doctrine, and it has no 
application where the lease is definite 
as to date of its termination.—Miller 
v. Gray, 149 S.W.2d 582, 186 Tex. 196, 
reversing 108 S.W.2d 265. , * 

Where written lease provided that 
tenant was to deliver possession of 
Jand to landlord on certain day in as 
good condition as when received, the 
“emblements doctrine’ was inapplica- 
ble and even though on account of un- 
usually wet season tenant was unable 
to gather all of his crops prior to 
expiration of lease, he was not en- 
‘titled to a reasonable time after ter- 
mination of lease within which to 
gather the crops.—Miller v. Gray, 149 
S.W.2d 582, 136 Tex.° 196, reversing 
108 S.W.2d 265. 4 

Where, under express provisions of 
written lease, landlord was entitled to 
possession of premises on and after 
October 16, 1935, he was not liable in 
damages for turning his stock into 
the fields after that date in the exer- 
cise of his right of possession of the 
land notwithstanding tenant had been 
prevented from harvesting all of his 
crops prior to expiration of lease be- 
- eause of the unusually wet season.— 
Miller v. Gray, 149 S.W.2d 582, 136 
Tex. 196, reversing 108 S.W.2d 265. 
f § 749 

Yex.Civ.App. A tenant can recover 
damages for specific injury to his 
leasehold estate in like manner as 
owner of the fee—Travelers Ins. Co. 
v, Key, 146 S.W.2d 813. 


§ 751 

C.C.A.I11, Generally an injury to an- 
nual crops is an injury to the pos- 
session, and right of action for the 
injury is in the tenant alone.—Bab- 
cock y. Mississippi River Power Co., 
113 F.2d 398. 

Okl. Where plaintiff alleges that he 
is a tenant and in possession of cer- 
tain farm lands, and sues for recovery 
of damages to his proportionate share 
of crops thereon against a party other 
than his landlord, such defendant can- 
not question validity of contract be- 
tween plaintiff and landlord.—Fletcher 
yv. City of Altus, 108 P.2d 781. 

In tenant’s action to recover for crop 
damage, defendant could not question 
validity of lease whereby tenant as 
guardian leased to himself property of 
his wards.—Fletcher v. City of Altus, 
108 P.2d 781. 

_ Oki. An action by tenant for dam- 
ages to his leasehold rights only, 
where there was. no claim of damage 
to freehold, and there was no claim 
for recovery of realty or any interest 
therein, was a “transitory action’, 
and venue was not restricted to county 
wherein land was _ situated. 12 Okl. 
St.Ann. § 131, subd, 1—J. F. Smith, 
ince. “eatton, 112 P/2d 170: 

Tex.Civ.App. In suit for conversion 
of sand and gravel after its removal by 
defendants from land to which plain- 
tiff claimed right of possession under 
lease which allegedly vested title in 
plaintiff to the sand and gravel in 
place, plaintiff, in order to recover 
market value of processed sand and 
gravel removed by defendants, less 
royalty paid by defendants to owner 
of land, had burden not only of estab- 
lishing in himself title to sand and 
gravel and right of possession at time 
of conversion, but of establishing that 
defendants at time of conversion had 
notice or knowledge of plaintiff's own- 
ership and right of possession, and that 
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the taking by defendants was willful 
and not under a bona fide claim of 
right or title thereto—Cage Bros. Vv. 
Whiteman, 153 S.W.2d 727. 

A lease of land which gave lessee 
right to remove sand and gravel in 
place, and reserved to the lessor royal- 
ty of five cents per cubie yard of 3,000 
pounds for all sand and gravel re- 
moved, was construable as vesting in 
the lessee a ‘determinable fee’ to the 
sand and gravel in place, and hence 
the lessee could recover in an action 
for conversion the processed value of 
the sand and gravel removed by third 
parties.—Cage Bros. v. Whiteman, 153 
S.W.2d 727. 


Evidence sustained judgment for 
plaintiff for conversion of sand and 
gravel after it was removed by de- 
fendants from land to which plaintiff 
had right of possession under a lease 
which vested determinable fee title 
in plaintiff to the sand and gravel in 
place, on ground that defendants in 
entering on the land to remove sand 
and gravel were not acting in good 
faith under claim of title, believing 
that they had the right to remove the 
sand and gravel.—Cage Bros. v. White- 
man, 153 S.W.2d 727. 


The alleged fact that lease, which 
vested in plaintiff determinable fee 
title to sand and gravel in place, was 
obtained by plaintiff in furtherance of 
an illegal scheme between plaintiff and 
another to influence prices and create 
a trust and monopoly in sand and 
gravel in vicinity of proposed highway 
work, did not constitute defense to 
plaintiff's action against defendants 
for conversion of sand and _ gravel 
after its removal by defendants who 
claimed under another lease subse- 
quently executed by the owner of the 
land.—Cage Bros. v. Whiteman, 153 8S. 
W.2d 727. 


Tex.Civ.App. In suit for conversion 
of sand and gravel after its removal 
by defendants from land to which 
plaintiff claimed right of possession 
under a lease which allegedly vested 
title in plaintiff to the sand and gravel 
in place, fact that it was necessary for 
plaintiff to plead and prove title in 
himself to an interest in the land, that 
is, title to sand and gravel in place, 
did not render suit one for “title to 
realty”, so as to render applicable de- 
fendants’ contention that title to realty 
could not be adjudicated in damage 


‘suit for conversion of personalty, since 


establishment of title and right of 
possession was only incidental to 
plaintiff's cause of action—Cage Bros. 
v. Whiteman, 153 S.W.2d 727. 


Where jury found that defendants 
were guilty of willfully converting sand 
and gravel after it was removed by 
the defendants from land to which 
plaintiff had right of possession under 
a lease which vested determinable fee 
title in plaintiff to the sand and gravel 
in place, the plaintiff was entitled to 
the market value of processed Jand and 
gravel at the time of its conversion 
Jess royalty paid py the defendants to 
the owner of the land without allow- 
ing the defendants credit for the, cost 
of processing.—Cage Bros. v. White- 
man, 1538 S.W.2d 727, 

§ 752 

Pa.Orph. Where a lease for certain 
real estate subject to building and loan 
mortgages provides “that the sums 
which have been paid” by the lessee 
during its tenancy in reduction of 
the principal of the mortgage shall be 
credited to it, and, in accordance with 
the lease, the lessee pays building and 
loan association dues and some of the 
shares mature and others have added to 
the amount paid in an enhancement 
due to earnings, the lessee is entitled 
to credit not only for the amount paid 
in on the stock but also to the enhance- 
ment or profit thereon.—In re Gross- 
man’s Nstate, 39 D.& C. 553. 


§ 753 
Ariz. A tenant has no duty to pay 
taxes on leased premises unless the 
lease itself provides that he do s0,— 
Eckert vy. Miller, 111 P.2d 60. 


ah 


their contract 


, - § 754 hs 7 , he. < 

N.J.Sup. A landlord and tenant, by 
or by their dealings, 
may effect a division of tax liability 
as between themselves, and cause build- 


ings to take on aspects of chattels 


real, or mere chattels, but govern- 
ment’s right to collect tax levies may 
not be thwarted or complicated by 
theoretical divisions of the realty.— 
Becker v. Mayor and Council of Bor- 
ough of Little Ferry, 14 A.2d 493, 125 
N.J.L. 141. 


§ 761 
C.C.A.Minn. A lease provision that 
lessee, in lieu of additional rents, 


would pay all taxes and assessments 
levied during term beginning with 
those for 1909, including all annual in- 
stallments of special assessments for 
local improvements becoming due and 
payable during term on or after the 
first Monday of January 1910, and 
would pay taxes and assessments at 
least 30 days before any fine, penalty, 
interest, or cost might be added there- 
to for nonpayment thereof, should be 
read in its entirety and in the light of 
the conduct of the parties in respect to 
jt in determining obligations of as- 
signees of lease thereunder.—S. T. Mc- 
Knight Co. v. Central Hanover Bank 
& Trust Co., 120 F.2d 310. 

Under lease provision that lessee in 
lieu of additional rents, would pay all 
taxes and assessments levied during 
term beginning with those for 1909, 
including all annual installments of 
special assessments for local improve- 
ments becoming due and payable dur- 
ing term on or after the first Monday 
of January, 1910, and would pay taxes 
and assessments at least 30 days before 
any fine, penalty, interest, or cost 
might be added for nonpayment, par- 
ties in referring to interest meant, in- 
terest exacted Because of delinquency, 
and assignees of lease were liable to 
pay only such annual installments of 
special assessments as fell due during 
time that privity of estate existed be- 
tween them and lessor. Mason’s Minn. 
St.1927, §§ 1581, 1582S. T. McKnight 
Co. v. Central Hanover Bank & Trust 
Co., 120 F.2d 310. 


§ 766 

N.H. A landlord is under no legal 
duty to repair leased premises, provid- 
ed that he is not so obligated by ex- 
press terms of tenancy, and even then 
a breach of his obligation does not 
render him liable in an action of tort 
for negligence, but rule is otherwise if 
landlord, being under no contractual 
duty to repair demised premises, choos- 
es to undertake such work.—Busick v. 
Home Owners Loan Corporation, 18 A. 
2d 190. 

N.J. A Jandlord is under no duty 
to make repairs to leased premises un- 
less such duty is assumed by the con- 
tract of letting.—Grugan y. Shore Ho- 
tels Finance & Exchange Corporation, 
18 A.2d.29, 126 N.J.L. 257. 

N.Y.Co.Ct. Lessors were under no 
obligation to lessee to keep in repair 
premises leased for use as a gasoline 
filling station, in absence of agreement 
to that effect—Pearson vy. Stamford 
Petroleum Products Corporation, 23 
N.Y.S.2d 135. 

N.C. A landlord, in absence of agree- 
ment as to repairs, is not obligated to 
keep building in repair for benefit of 
tenant.—Livingston v. Essex Inv. Co., 
14 S.H.2d 489, 219 N.C. 416. 

Tex.Com.App. Where premises. are 
leased without any agreement as to 
who is obligated to make repairs, 
landlord is not bound to make repairs 
or to pay for repairs made by tenant, 
since mere relation of raion and 
tenant creates no obligation on part of 
landlord to repair premises.—Morton 
v. Burton-Lingo Co., 150 S.W.2d 239, 
136 Tex. 263, affirming Burton-Lingo 
Co. v. Morton, 126 S.W.2d 727. 

W.Va. In the absence of an express 
agreement to do so, a landlord is not 
obligated to make repairs to leased 
premises.—Redden y. James TT, Mc- 
Creery Co., 15 S.H.2d 150, 


§ 770 
Ga.App. A landlord must, in absence 
of an agreement to the contrary, keep 
leased premises in “repair”. Code 1933, 
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keep them in such condition during the 
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leased premises are in a proper condi- 


tion of repair and that the landlord will 


tenancy.—Childers v. Speer, 12 8.0.2d 
439, 63 Ga.App. 848. 
La.App. Even if a door knob is not 
part of the “lock’’ and therefore not 
within the express language of stat- 


ute imposing duty on tenant to make 


certain repairs including defective 


locks, it is within the language of the 


statute requiring tenant to repair 
everything of that kind according to 
Civ.Code, art. 
2716—Lowe v. Home Owners’ Loan 
Corporation, 1 So.2d 362. 

Under statute imposing duty on ten- 
ant to make certain repairs including 


“everything of that kind, acconding to 


the custom of the place’, the words 
“according to the custom of the place’ 
mean that, if in a particular locality 
it is the custom for the tenant to fix 
certain- things not expressly set forth 
in statute, then statute applies to 
those things as well as those expressly 
included, provided only that article 
requiring repair is similar to those 
listed in statute, and that it is the 
custom in the particular locality for 
the tenant to fix such things. Civ. 
Code, art. 2716.—Lowe v. Home Own- 
ers’ Loan Corporation, 1 So.2d 362. 


N.Y.Sup. Where tenant was obligat- 
ed by lease to make all repairs except 
structural changes and expressly 
agreed to install and maintain all fire 
escapes, bulkheads, fire-retarding in 
cellar, stairways and public halls, ob- 
ligation thereafter imposed by statute 
primarily on owners where dwellings 
are converted for rooming house pur- 
poses did not relieve tenant from ob- 
ligations assumed under lease, in ab- 
sence of any claim of eviction—21 
West 84th Street Corporation v. Mor- 
ris, 29 N.Y.S.2d 278. 


774 
N.Y.Co.Ct. A covenant by the lessor 
to keep leased premises in repair will 
not be implied and an express covenant 
will not be enlarged by construction.— 
Pearson v. Stamford Petroleum Prod- 
ucts Corporation, a N.Y.S.2d 135. 


' 78 
Jll.App. Under lease wherein tenant 
promised to keep premises in good 
repair and replace all broken glass, 
tenant was not liable for extraordinary 
repairs nor for any condition of prem- 
ises resulting from ordinary wear and 
tear, and landlord’s claims for cost of 
removing ashes and draining boiler 
and lavatory sinks were not “repairs” 
within such provision.—Kehl v. Illi- 
nois Doughnut & Cake Co., 31 N.E.2d 

859, 308 Ill.App. 218 
§ 788 


Ark. Lessees on lessor’s breach of 
his contract to repair rented premises 
have right to make necessary repairs 
and to charge lessor therefor, and meas- 
ure of damages is what it would have 
cost lessee to make such repairs, but 
where expenses of repairs are so large 
as to make impracticable requirement 
that lessee repair premises at expense 
of lessor, lessee may recoup for such 
damages as may be suffered by reason 
of the breach, by having adjudged to 
him a reduction in amount of rentals. 
—Childress v. Tyson, 143 S.W.2d 465, 
200 Ark, 1129. u' 

Mass. Lessee’s negligence in failing 
to save more of the equipment of the- 
ater which was damaged by flood, and 
in commencing to pump the water out 
of theater before river causing flood 
had started to recede, and in purchas- 
ing new backs and seats for the chairs, 
was for jury in action to recover from 
lessors expenses incurred in restoring 
theater to its former condition.—Kur- 
land v. Massachusetts Amusement Cor- 
poration, 29 N.H.2d 749. 

In lessee’s action to recover from 
lessors for expenses incurred in re- 
pairing theater which was damaged by 
flood, instructions that lessee could not 
recover expenses incurred for new 


eet, hee 
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* oe 

ay id , 

. AND 
equipment unless jury should find that 
it was not reasonably possible in rea- 
sonable time to repair and restore the- 
ater in any other way, that lessee could 
not recover unless it showed that it 
was reasonably necessary to do the 
work for which it charged, that lessee 
was bound to act in good faith and to 
act reasonably in determining extent 
and nature of work required for repair 
and restoration of theater and in mak- 
ing certain that work was completed 
at a fair and reasonable cost, were 
proper.—Kurland V. Massachusetts 
Amusement Corporation, 29 N.E.2d 749. 
If landlord fails to make repairs 
which he is bound to do under lease, 
tenant can recover actual expense in- 
curred in making such repairs if ten- 


a 


‘ant proves that such repairs are nec- 


essary and are reasonable in amount. 
—Kurland v. Massachusetts Amusement 
Corporation, 29 N.B.2d 749. 
N.Y.Co.Ct. In determining whether 
lessee had right to purchase and in- 
stall new air compressor for gasoline 
filling station and to deduct cost from 
rent, under lease provision that if 
“premises” were rendered unfit for 
operation as gasoline filling station 
lessee could have repairs made and 
withhold expenses from rent, ‘prem- 
ises’” would ordinarily mean “lands,” 
and air compressor, which was not 


mentioned in lease, would ordinarily be 


considered as equipment and “per- 
sonalty”.—Pearson v. Stamford Pe- 


‘troleum Products Corporation, 23 N.Y. 


$.2d 135. 

Under lease provision that if, in les- 
see’s opinion, premises were rendered 
unfit for operation as a gasoline filling 
station, lessee could have repairs made 
and withhold expense from rent, les- 
see’s decision as to whether premises 
were rendered unfit could not be arbi- 
trary but was required to be based 
upon substantial grounds.—Pearson y. 
Stamford Petroleum Products Corpora- 
tion, 23 N.Y.S.2d 135. 

Where lease provided that if prem- 
ises were rendered unfit for operation 
as a, gasoline filling station, lessee 
could have repairs nade and withhold 
expense from rent, air compressor get- 
ting out of repair so that it could not 
be used did not render the gasoline 
filling station unfit for operation so as 
to entitle lessee to purchase and install 
a new air compressor and to deduct 
cost from rent.—Pearson vy. Stamford 
Petroleum Products Corporation, 23 
N.Y.S.2d 135. 

Where lease provided that if prem- 
ises were rendered unfit for operation 
as a gasoline filling station by reason 
of fire, storm, explosion, or “any other 
cause” lessee could have repairs made 
and withhold expense from rent, the 
words “any other cause” included only 
causes similar to those specifically 
mentioned, and air compressor’s get- 
ting out of repair by reason of ordi- 
nary wear and tear was not a cause 
similar to fire, storm, or explosion so 
as to entitle lessee to purchase and 
install a new air compressor and to 


deduct cost from rent.—Pearson vy. 
Stamford Petroleum Products Corpo- 
ration, 23° N.Y.S.2d 135. 

§ 789 


La.App. Under provision of the Civil 
Code prescribing the relative rights 
of. lessor and lessee when repairs to 
the premises are made by the lessor, 
the tenant must suffer repairs to be 
made to the leased premises if they 
cannot well be postponed until the 
expiration of the lease. Civ.Code, art. 
Bie Gre Wiest Bros. vy. Pierson, 2 So.2d 

Pa.Com.Pl. A provision in a lease 
reserving to the landlord the right to 
enter upon the premises at reasonable 
times for the purpose of making neces- 
sary inspection and repairs is a cove- 
nant on the part of the tenant, the 
breach of which justifies an action of 
ejectment.—Hamilton vy. Stadden, 41 
D. & C. 467. 

Bvidence that when a landlord called 
to make alterations on the demised 
business premises the tenant refused 
to let him proceed and that the land- 
lord then swore and cursed and threat- 


TENANT 


ference on the part of the landlord, ‘im 
_ does not establish an eviction by the ~~ 
landlord but does establish a breach 


“breach of an oral contract to repair — 


cupy the premises free from any inter- 


by the tenant of a covenant to permit %y 
the landlord to inspect the premises 
and make necessary repairs.—Hamilton 
v. Stadden, 41 D. & C. 467. 3 


§ 790 

N.Y¥.Sup. Where alteration in ten- 
ant’s apartment was expressly author- — 
ized by lease, and method employed — 
by landlord in making alteration was 
proper and reasonable, Jandlord was 
not chargeable with an ‘actual partial — 
eviction,” although alteration was al- +. 
legedly made without tenant’s consent. 
—Bank of New York & Trust Co. v. 
Ruttenberg, 21 N.Y.S.2d 812, reversing 
21 N.Y¥.S.2d 811. } 
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Pa.Com.Pl, The tenant knowing de- 
fective and dangerous condition of — 
rented premises should either (1) re- — 
frain from using defective part, (2) 
repair the premises and deduct the ex- 
pense from the rent, (3) refuse to ac- 
cept possession of the premises. If 
the tenant knowingly uses the danger- 
ous premises he is guilty of contribu-. ; 
tory negligence.—Kiefer v. Baran, 19 © 
Leh.L.J. 231. toe 
Tex.Com.App. Where premises are  — 
leased without any agreement as to ~ 
who is obligated to make Tepalien jer OW 
landlord is not bound to make re- 
pairs or to pay for repairs made by i 
tenant, since mere relation of landlord 
and tenant creates no obligation on 
part of landlord to repair premises.— 
orton vy. Burton-Lingo Co., 150 S.W. ' 
2d 239, 136 Tex. 263, affirming Burton- 
Lingo Co. v. me aa 126: S.W.20°%272 = 
4. pa 


Ark. Decree permitting recovery by 
lessees for lumber to repair tenants’ — 
homes was erroneous where cost of 
lumber was charged to lessor.—Chil- 
dress v. Tyson, 143 S.W.2d 45, 200 Ark. 
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§ 801 4 
Ark. Lessees on lessor’s breach of 
his contract to repair rented premises 
have right to make necessary repairs 
and to ‘charge lessor therefor, and 
measure of damages is what it would 
have cost lessee to make such repairs, 
but where expenses of repairs are so 
large as to make impracticable require- 
ment that lessee repair premises at ex- i 
pense of lessor, lessee may recoup for — 
such damages as may be suffered by 
reason of the breach, by having ad- 
judged to him a reduction in amount 
of rentals——Childress v. Tyson, 143 
S.W.2d 45, 200 Ark. 1129. \ 
Lessees of a plantation could not re- 
cover as damages for lessor’s alleged 


tenants’ houses cost of bringing addi- 
tional cotton choppers and cotton pick- 
ers to the farm.—Childress y. Tyson, 
143 S.W.2d 45, 200 Ark. 1129. 

Lessees of plantation who wrongful-. 
ly vacated it because of lessor’s alleged 
breach of oral contract to repair ‘prem- 
ises could not recover from lessor ex- 
penses of moving.—Childress v. Tyson, 
143 S.W.2d 45, 200 Ark. 1129. 


§ 802 

Mass. A lessee who breaches lease © 
provision requiring him to make cer- 
tain repairs or to deliver up premises 
at termination of lease in certain con- 
dition is liable in damages for reason- 
able cost of making such repairs or of 
putting premises in condition pre- 
scribed by the lease, but the owner 
is not entitled to be put in better posi- 
tion than it would have been in if 
the lessee had performed terms of the 
lease.—Crystal Concrete Corporation y. 
Town of Braintree, 35 N.H.2d 672, 309 
Mass. 468. 


§ 817 

C.C.A.10. A landlord and tenant may 
covenant respecting ownership of im- 
provements: during term of lease— 
Commissioner of Internal Revenue y. 
Hills Corporation, 115 F.2d 322. 

Parties to lease, stipulating that 
building erected by tenant should be- 
come property of landlord at termina- 
tion of lease, in effect stipulated that 


§ 817 


building should remain property of 
tenant until termination, and building 
was therefore ‘personal property” of 
tenant until termination of lease.— 
Commissioner of Internal Revenue v. 
Hills Corporation, 115 F.2d 322. 
Where 50-year lease provided that 
building erected by tenant should be- 
come landlord’s property at termina- 
tion of lease, and lease was terminated 
in 1933 prior to end of term, and pos- 
session was delivered to landlord’s suc- 
eessor, building became property of 
lJandlord’s successor, and value thereof 
was “income” realized by successor in 


1933.—Commissioner of Internal Rev- 
‘ eg v. Hills Corporation, 115 F.2d 
Ey . 


Se Mich. Where county leased land to 
fair association for ten years under 
lease providing that association should 
build grandstand which would become 
property of county at expiration of 
lease, and after expiration of lease 
¢ county continued to carry on grand- 
stand fire policies as interests might 
appear, and caretaker employed by fair 
association remained in charge, and 
_ there was some discussion of further 
lease for eight years, there was not a 
“holding over” by fair association after 
expiration of lease, but at most a 
‘mere looking forward to execution 
of new lease, and county, under terms 
of lease, became owner of grandstand 
and was entitled to proceeds of fire 
policies paid on fire loss occurring aft- 
: er expiration of lease.—Bay County v. 
Northeastern Michigan Fair Ass’n, 296 
N.W. 707, 296 Mich. 634. 


‘N.Y.Sup. Where tenant was obligat- 
ed by lease to make all repairs except 

structural changes and: expressly 
‘agreed to install and maintain all fire 
escapes, bulkheads, fire-retarding in 
cellar, stairways and public halls, ob- 
ligation thereafter imposed by statute 
primarily on owners where dwellings 
are converted for rooming house pur- 
“poses did not relieve tenant from ob- 
jigations assumed under lease, in ab- 
sence of any claim of eviction.—21 West 
84th Street Corporation v. Morris, 29 
N.Y.S.2d 278. ‘ z 
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~~ *p.€.La. Louisiana codal provision 
that land and building or other con- 

struction are immovable by their na- 

ture does not prevent agreement giv- 

ing lessee power to remove all im- 

provements at expiration of lease, but 

codal provision applies only in ab- 
sence of agreement to contrary. Civ. 

Code La. art. 464.—Stanfa v. Bynum, 

37 F.Supp. 962. 

_ Minn. Where lease provided that 
“lessee is going to erect a building for 
a vegetable stand on the property and 
lessor agrees that lessee shall have the 
right to remove all buildings he erects,” 
the lease did not provide for erection 
of temporary vegetable stand only, as 
regards right to remove, after termina- 
tion of lease, an 18 by 40 building 


erected on foundation of  conerete 
“iss Sone ahaa vy. Oxboro, 296 N.W 
169. 


Tex.Civ.App. If there is a_ stipula- 
tion in a lease clearly giving to tenant 
the right to remove annexations of 
a named character, fact that removal 
will result in injury to leased premises 
is immaterial in determining tenant’s 
right to remove annexations.—Gulf Oil 
Corporation v. Horton, 143 S.W.2d 132. 

Where a tenant is given the right 
to make improvements and remove them 
during the term, the right to remove 
includes the right to do such damage 
to treehold as removal will naturally 
cause, and tenant is liable only for 
such damages as are unnecessarily or 
wantonly caused by him.—Gulf Oil Cor- 
poration v. Horton, 143 8.W.2d 132. 

Where lease of premises used for 
filling station authorized lessee to sub- 
let premises and contained a covenant 
obligating lessee and sublessees “to 
commit no waste’ on premises, and 
lease provided that at expiration of 
term lessee could remove equipment 
which it had placed on premises, and 
lessee, nse term of lease and in 
manner satisfactory to lessors, placed 


gasoline tanks and equipment in an 


tne 
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excavation under cement driveway, on 
premises, defendant, which had acquired 
lessee’s interest, was not liable to les- 
sors for ‘waste’ in removing tanks 
and equipment at expiration of lease, 
especially where lessors did not allege 
or prove that defendant failed to use 
ordinary care in removing its property. 
—Gulf Oil Corporation y. Horton, 143 
S°W..2d 132; cy 

Tex.Civ.App. Under lease, providing 
that tenant should not make any sub- 
stantial alteration, addition or improve- 
ment in and to demised premises with- 
out landlord’s prior written. consent 
and that all alterations, additions or 
improvements should be and remain 
landlord’s property, all alterations or 
improvements, whether substantial or 
not, constituted and remained land- 
lord’s property.—Nine Hundred Main 
v. City of Houston, 150 S.W.2d 468, 
error dismissed, judgment correct. 

Tex.Civ.App. ‘Trade fixtures’, such 
as show and display cases, shelves, 
booths, ete., agricultural fixtures, and 
fixtures established for ornament, con- 
venience or domestic use, as_ distin- 
guished from “alterations, additions or 
improvements”, are removable from 
leased premises on termination of. lease, 
if possible without substantial injury 
to freehold, but elaborate, intricate, 
heavy and complicated air conditioning 
system, entering integrally into and 
forming part of necessary reconstruc- 
tion of leased building for modern uses 
generally, cannot be regarded as such 
a concomitant of tenant’s dry-goods 
and department-store business as to be 
removable therewith, but is rather a 
structural and permanent adaptation of 
building to new demands of business 
construction generally.—Nine Hundred 
Main v. City of Houston, 150 S.W.2d 
468, error dismissed, judgment correct. 

Tex.Civ-App. A tenant who reserves 
to himself the right in a written lease 
to remove improvements placed upon 
leased premises by him at expiration 
of lease has a reasonable time after 
expiration thereof in which to remove 
such improvements, and as to what 
constitutes a ‘‘reasonable time” depends 
upon. circumstances, and necessary rea- 
sonable time consumed in removal of 
improvements constitutes no part of 
the “rental period’, in absence of a 
specific provision in contract to con- 
trary, and for which time tenant is not 
liable for rents.—A. & M. Petroleum 
Co. v. Friar, 152 S.W.2d 470. 


$ § 832 
C.C.A.I]l. Where tenants, upon ex- 
piration of formal lease, continued as 


‘tenants by successive renewals at two- 


year intervals, and the parties recog- 
nized that the renewals were for two- 
year periods and expired at termina- 
tion of each period, tenants were “ten- 
ants for definite term” and not ‘“ten- 
ants from year to year” and under II- 
linois law, any right of removal of 
houses placed on the land by tenants, 
on ground that houses remained per- 
sonalty, was lost by failure to exercise 
the right prior to expiration of the last 
two-year period for which the rent was 
paid, Smith-Hurd Stats.Ill. ¢. 80, § 34. 
—U. 8S. v. Certain Lands in Jo Daviess 
County, 120 F.2d 561. 

D.C.W.Va. Where deed conveying 
standing timber to bankrupt corpora- 
tion authorized corporation to manu- 
facture lumber from timber located on 
the tract conveyed or on other land 
acquired by corporation within 15-year 
period, and a subsequently executed 
lease of tract for location of buildings 
incident to manufacture of lumber 
gave corporation six months following 
expiration of its rights under the deed, 
whether by expiration of the 15-year 
period or by completion of operations 
thereunder, to remove all buildings 
constructed for purpose of manufacture 
of lumber, corporation, which continued 
operations by manufacturing lumber, 
did not lose right to remove the build- 
ings because of alleged fact that it had 
completed cutting of timber and had 
not removed buildings within six 
months thereafter.—In re EHakin Lum- 
ber Co., 34 F.Supp. 460. 

Ark. After expiration of lease of 
building used for motion picture the- 
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ater, tenant was a “tenant by suffer-_ 
ance” and did not have any right to 
dismantle the building pursuant to the 


terms of lease contract when he moved ~ 1 
out.—Wilson v. Davis, 153 S.W,2d 171. 7 
Fia. Where lease provided that 


buildings and structures should belong 

to lessee and that lessee could remove 

them at termination of lease, lessee did 

not forfeit right to remove building 
from leasehold property when lessee 4 
went into receivership without being in 
arrears for rent.—City of Sarasota v. 
Dixon, 1 So.2d 198. 

Minn. Lease provision that “lessee 
is going to erect a building for a veg- 
etable stand on the property” was not 
a restriction regarding use of premises, 
and conversion of vegetable stand to 
beer parlor was not a breach of lease, 
and did not render ineffective clause 
permitting removal of building.—Justen 
v. Oxboro, 296 N.W. 169. 

§ 852 

N.Y.Sup.. Where lessee and lessor 
agreed to share cost of a stove and 
pipe for leased store, and lessee testi- 
fied that he had paid lessor the sum of 
$7.50, and lessor testified that she had 
not received money for her interest in 
the stove which cost $15, evidence did 
not justify recovery by lessor for value 
of stove and pipe.—Allen v. Forsyth, 25 
N.Y.S8.2d 822. 

§ 854 


Ga.App. In action by landlord 
against tenant for cost of erection of 
improvements in accordance with lease, 
evidence sustained verdict for plaintiff. 


—Arkansas Fuel Oil Co. v. Andrews 
Point Co.,, 13 S.H.2d 738. 
§ 865 
Ariz. Under common law, notwith- 
standing leased premises were de- 


stroyed, the tenant was still under ob- 
ligation to pay rent, therefor, and stat- 
ute regarding liability of tenant in case 
of destruction of building merely re- 
leases the tenant from that particular 
obligation and does not affect tenant’s 
responsibility for destruction of or 
damage to property. Rev.Code 1928, § 


1955.—DeMund vy. Oro Grande Consol. a 
Mines, 108 P.2d 770. 5 t 
Ohio App. The relationship of land- 


lord and tenant does not require the 
landlord to provide new quarters when 
the tenant house is destroyed.—lLeban- 
on Production Credit Ass’n vy. Feldhaus, 
34 N.H.2d 463. 


*% 


y. § 871 tt 
N.Y.Sup. Bvidence entitled lessor to- 
judgment for $40 against lessee be- 
cause of depredations on leased prem- 
ises caused by gypsies before property 
was surrendered to lessor.—Allen. v. 


Forsyth, 25 N.Y.S.2d 822. x2 
. § 873 
Mass. Where owner of premises 


which were leased to town for removal 
of sand and gravel did not seek speei- 
fie performance but sought damages 
from town for its failure to surrender 
premises in condition required by the 
lease, Owner was entitled to be put in 
same position that it would have been 
in if town had performed terms of the 
lease, but it could not recover for con- 
version of materials removed from the 
premises and at the same time recover 
value of new filling to take the place 
of that removed, together with inciden- 
tal expense incurred in surfacing site 
of the excavation.—Crystal Concrete 
Corporation v. Town of Braintree, 35 
N.E.2d 672, 309 Mass. 468. A 

Where town excavated sand and 
gravel below grade prescribed by lease 
and left premises without smoothing 
off surface as thereby required, breach 
of lease occurred when. town failed to 
deliver up premises to owner in condi- 
tion required by lease, and owner was 
entitled to. recover damage caused by 
such breach.—Crystal Concrete Corpo- 
ration’ v. Town of Braintree, 35 N.B.2d 
672, 309 Mass. 463. 

A lessee who breaches lease provision 
requiring him to make certain repairs 
or to deliver up premises at termina- 
tion of lease in certain condition is li- 
able in damages for reasonable cost of 
making such repairs or of putting 
premises in condition prescribed by the 
jlease, but the owner is not entitled to 
be put in better position than it would 


demised premises must be considered, 
and although the reasonable cost of 
repairs in some instances would fur- 
nish proper measure of damages, in 
other instances, value of the premises 
may be such that incurrence of expense 
for repairs would not be a reasonable, 
practical or economical method of deal- 
ing with the property.—Crystal Con- 
erete Corporation v. Town of Braintree, 
35 N.W.2d 672, 309 Mass. 463. 

. Where land was leased to town for 
removal of sand and gravel, the dim- 
jnution in fair market value of premis- 
es resulting from town’s failure to sur- 
render premises in condition required 
by lease was the proper measure of 
damages, of which cost of repairs was 
competent evidence.—Crystal Concrete 
Corporation v. Town of Braintree, 35 
N.E.2d 672, 309 Mass. 468. 

Where town excavated and removed 
sand and gravel below grade prescribed 
by lease and failed to smooth off sur- 
face where excavating had been done, 
but the demised premises had no com- 
mercial value except for sand and grav- 
el, the owner was entitled to recover 
from town as damages the fair market 
value of gravel excavated below level 
designated in lease, but could not re- 
cover in addition the cost of refilling 
and grading acreage where excavating 
had been performed.—Crystal Concrete 
Corporation v. Town of Braintree, 35 
N.E.2d 672, 309 Mass. 4638. 


§ 874 
Cal.App. An employee of glazing 
contractor employed by lessee to repair 
skylight could not recover from lessor 
for injuries sustained by falling#from 
-skylight on theory that lessor main- 
tained a “public nuisance’ where sky- 
light was over a portion of business 
office, and there was no evidence that 
anyone worked under it, that any of 
public entered such office, or that any 
one other than employees and invitees 
were at any time in proximity to the 
skylight.—Reinhard v. Lawrence Ware- 

house Co., 107 P.2d 501. 


A corporation as grantee of building 
from heirs of decedent who constructed 
the building could not be deemed the 
“creator” of alleged nuisance in main- 
taining a defective skylight so as to 
render corporation liable to employee 
of glazing contractor employed by 
lessee, for injuries sustained by falling 
from skylight, where heirs succeeded 
to the building immediately upon de- 
. cedent’s demise and there was no priy- 
- ity between corporation and decedent, 
Z and decree of distribution made after 

conveyance merely confirmed the title 
‘. in corporation. Probate Code, § 300; 
f Ciy.Code, § 38483.—Reinhard v. Law- 
rence Warehouse Co., 107 P.2d 501. 


Conn. Where tenant was allegedly 
injured by falling over toy automobile 
on step at outer entrance of apartment 
building, failure of owner of building 
to employ services of a janitor on full 
time or one to take place of regular 
janitor while he was on vacation at 
4 time of accident was not of itself a 

basis upon which owner might be 
found liable to tenant.—Laflin v. Lomas 
& Nettleton Co., 13 A.2d 760, 127 Conn. 
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Ky. At common law, a landlord may 
exempt himself from liability to tenant 
for negligence.—Cobb v. Gulf Refining 
Co.. 145 S.W.2d 96, 284 Ky. 523. 

Mass. A tenant’s wife could not re- 
eover from landlord for injuries re- 
sulting when rat jumped on _ wife’s 
shoulder while she was disposing of 

arbage causing her to fall and sustain 
injuries in absence of evidence of con- 
dition of the premises at time of let- 
ting, or of evidence that place where 
garbage was kept or where rat came 
from was part of the demised premises 
or remained in landlord’s control.— 
Tarle vy. Park Drive Realty, 33 N.H.2da 
266, 308 Mass. 550. 
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A landlord did not become an “in- 
surer’’ against presence of rats, but 
negligence in getting: rid of rats must 
be shown in order to warrant recov- 
ery by tenant’s wife for injuries re- 
sulting when a rat jumped on _ her 
shoulder and she fell sustaining inju- 
ries.—Tarle v. Park Drive Realty, 33 
N.E.2d 266, 308 Mass. 550. 

Minn. Where landlord does not agree 
to repair and there is no fraud or con- 
cealment concerning safe condition of 
leased premises, and the situation is 
not such as to create a nuisance, ten- 
ant takes risk of their safe occupan- 
ey and landlord is under no obligation 
to make repairs and is not liable to 
tenant for injuries sustained as result 


' of defective condition of the premises, 


—Mani v. EB. Hugo Hrickson, Ine., 295 
N.W. 506. 

Where there was no agreement that 
landlord would maintain or repair 
apartment leased from landlord, but 
janitor service was provided and jani- 
tor who had passkey did minor repair 
jobs when requested by occupants of 
apartment if janitor deemed it neces- 
sary, landlord was not liable for in- 
juries to occupant sustained when win- 
dow sash cord broke as the occupant 
sought to lower upper window sash, 
and caught her right hand between the 
top frame of upper sash and top of 
the lower sash.—Mani v. BH. Hugo 
Erickson, Inc., 295 N.W. 506. 

Mo.App. Where gases and fumes is- 
suing from heating plant, over which 
landlord had exclusive control, injured 
health of tenant, landlord was guilty 
of an actionable wrong in the mainte- 
nance of a “nuisance,” irrespective 
whether landlord was negligent in 
operation of heating plant.—Lederer v. 
Carney, 142 S.W.2d 1085 

N.H. A landlord is under no legal 
duty to repair leased premises, provid- 
ed that he is not so obligated by ex- 
press terms of tenancy, and even then 
a breach of his obligation does not ren- 
der him liable in an action of tort for 
negligence, but rule is otherwise if 
landlord, being under no_ contractual 
duty to repair demised_ premises, 
chooses to undertake such work.— 
Busick v.. Home Owners- Loan Corpo- 
ration, 18 A.2d 190. - 

Generally, a tenant, a member of his 
family, or his guest cannot sue a land- 
lord in tort for personal injuries due 
to landlord’s omission to repair prem- 
ises which have passed into possession 
and control of tenant, even if landlord 
has agreed to make Yepairs.—Busick 
v. Home Owners Loan Corporation, 18 
A.2d_ 190. ; 

N.J. Generally, upon letting of a 
house or lands, there is no implied war- 
ranty or condition that premises are 
fit and suitable for purpose specified 
or for use to which lessee proposes 
to devote them, or for any purpose, 
and therefore landlord is under no 
liability for injuries sustained by ten- 
ant or his family by reason of the 
ruinous condition of demised premises, 
unless there has been fraudulent con- 
cealment of a latent defect.—La Freda 
v. Woodward, 15 A.2d 798, 125 N.J.L. 
489, 180 A.L.R. 1269. 


N.J. Generally, upon letting of a 
house or lands, there is no “implied 
warranty” that premises are fit and 
suitable for purpose specified, or for 
use to which tenant proposes to de- 
vote them, or for any purpose, and 
therefore landlord is under no liability 
for injuries sustained by tenant or 
his family by reason of the ruinous 
condition of demised premises, unless 
there has been fraudulent conceal- 
ment of a latent defect.—Brittain v. 
Atlantie Refining Co., 19 A.2d 793, 126 
N.J.L. 528. 

N.Y.App.Div. Under the common 
law, there is no requirement that the 
owner of realty which is rented, must 
maintain artificial lighting for any por- 
tion of the premises.—Flanagan v. Ros- 
off, 28 N.Y.S.2d 980, 260 App.Div. 776. 

N.Y.Sup. The Home Owners’ Loan 
Corporation was not liable in negli- 
gence for injuries sustained by a ten- 
ant when his hand slipped against 
glass and broke it while attempting to 
open a window in leased apartment, 
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where the corporation had ceased! tous. i 
be the owner of premises four days , 
before accident, since its liability in _ 
negligence ceased when premises passed 
out of its control before accident.— 
Kapple v. Home Owners’ Loan Corpora- 
tion, 29 N.Y.S.2d 576. 
Tex.Com.App. The fact that owner 
of apartment building had made some 
repairs to apartment during tenancy 
of tenant who leased apartment to 7 
subtenant did not render owner liable at 
for death of subtenant allegedly re- ‘ 
sulting from. defect in porch’ used in j 
reaching apartment, since gratuitous © 
repairs are not an admission of lia- 
bility to make repairs generally.—Mor- 
ton y. Burton-Lingo Co., 150 S.W.2d 
239, 1386 Tex. 263, affirming Burton- ~— 
Lingo Co. v. Morton, 126 S.W.2d 727. fi 
Vt. The liability of a landlord in 
tort for injuries caused by a defective © 
condition of the premises has its 
foundation in the fact of his possession —_ 
and control, and where such posses- 
sion and control are absent, there is no : 
liability.—Soulia v. Noyes, 16 A.2d 173. 
W.Va. The degree of care required 
of a landlord of a family apartment 
is the care due the ordinary family of 
normal habit.—Redden v. James T. Mc- | 
Creery Co., 15 S.8.2d 150, y h 
§ 875 ; . d 
Fla, If a tenant has the same oppor- 
tunities as the landlord to discover @ ~~ 
defect in the leased premises at the 
time of the leasing, the rule of “caveat _ 
emptor” applies and the tenant takes 
the property as he finds it, as regards 
landlord’s liability for injuries to ten- 
ant.—Butler v. Maney, 200 So. 226. = 
N.H. Landlord is not exempt from ~~ 
liability because unsafe condition of ~~ 
premises existed when tenant took — 
property.—Papakalos v. Shaka, 18 A.2d wea 


377. : 
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placed as. to warrant inference that — 
they were ladders that were to be 
used, plaintiff, suing for injuries sus- 
tained when a ladder collapsed, ntade 
out a prima facie case.—Palle v. Bo- 
hemian Citizens Benev. Soc. of Astoria, 
22 N.Y.S.2d 879. 


; 878 
_ Pa.Super. Generally, landlord who 
is entirely out of possession and con- 
trol is not liable for bodily harm ; 
caused to tenant and those on leased 
premises in tenant’s right by reason 
of any dangerous condition existing _ 
when tenant took possession, except — 
where landlord conceals or fails to dis-— 
close dangerous conditions of which 
he has knowledge and which tenant is 
unaware of and cannot be expected to — 
discover, and where landlord, who | 
knows or should know of dangerous 
conditions, leased premises for purpose — 
involving admission of many persons 
and has reason to believe that tenant — 
will not first correct the conditions.— 
Maglin y. Peoples City Bank, 14 A.2d 
827, 141 Pa.Super. 329. ‘ 
§ 881 * erent 
Mass. Any contract by landlord © § 
with tenant to clean out rats from . 
leased premises must be construed rea- 
sonably.—Tarle v. Park Drive Realty, 
33 N.H.2d 266, 308 Mass. 550. Wo 
Where landlord’s agent allegedly 
agreed with tenant to clean out rats 
and said “I will give you a guarantee”, 
landlord did not absolutely warrant 
that no rat would ever again appear.— 
Tarle v. Park Drive Realty, 33 N.H.2d 
266, 308 Mass. 550. 
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Where landlord’s agent allegedly © 
agreed with tenant to clean out rats, ig 
tenant’s wife could not recover in con- S 
tract for injuries caused when a rat ; 


jumped on her shoulder and she fell, 
in absence of evidence that the rat 
came from landlord’s premises and 
was one of those which he had agreed 
to clean out.—Tarle vy. Park Drive 
Realty, 33 N.H.2d 266, 308 Mass. 550. 

N.J.Sup. A landlord was under a 
duty to use reasonable care in keeping 
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in repair the part of the premises re- 
tained by him for the common use of 
his tenants—Turzay v. Berkowitz, 14 
A.2d 265, 125 N.J.L. 61. " 
N.Y.Sup. A landlord was not liable 
for injuries sustained by tenant while 
using a defective gas stove in a tene- 
ment house, since under the Tenement 
House Law the landlord is under no 
obligation to keep a gas stove in re- 
. pair—Bibeault v. Hefgold Realty Cor- 
poration, 21 N.Y.S.2d 970, affirmed 295 


N.Y.S. 125, 250 App.Div. 761, reargu- 
5 ment denied 296 N.Y.S. 827, 250 App. 
: Div. 857. ‘ 
' Vt. Generally, a covenant to repair 


does not impose upon lessor a liability 
in tort at suit of lessee or of others 
lawfully on the land in right of lessee. 
—Soulia v. Noyes, 16 A.2d 173. i 

Generally, an agreement to repair 
does not operate to reserve occupation 
and control of leased premises to land- 
lord, and hence does not impose upon 
landlord liability in tort for injuries 
suffered in consequence of its breach.— 
Soulia v. Noyes, eed 173. 


N.H. Where authority of landlord’s 
agent was to rent and keep leased 
property in rentable condition, such au- 
thority was insufficient as evidence to 
warrant conclusion that maintenance 
indicated retained control of leased 
property, in absence of agreement or 
circumstances giving it such feature.— 
Busick v. Home Owners Loan Corpora- 
tion, 18 A.2d 190. 

The rule that damages for breach 
of contract are consequences of breach 

which are in fact or should be con- 

templated by parties when contract is 
entered into was applicable with respect 
‘to count for breach of contract in ac- 
_ tion by tenant’s wife against landlord 
‘for injuries allegedly sustained in fall 
on defective porch steps on house which 
landlord, as a term of oral lease, had 

promised to keep in repair.—Busick v. 

See eae Loan Corporation, 18 A. 

A count for breach of contract could 
be maintained against landlord by ten- 
ant’s wife who was allegedly injured 
in fall on defective steps of porch on 
leased house, where landlord, as a 

term of oral lease, promised to keep 
house in repair.—Busick v. Home Own- 
ers Loan Corporation, 18 A.2d 190. 

Wis. A lessor of land is subject to 
liability for bodily harm caused to les- 
see and others upon the land with con- 

sent of lessee or his sublessee by a con- 
dition of disrepair existing before or 
arising after lessee has taken posses- 
sion, if lessor has agreed by a covenant 
in the lease or otherwise to keep the 
land in repair, and the disrepair creates 
an unreasonable risk to persons upon 
the land which the performance of les- 
sor’s agreement would have prevented. 
—Baum vy. Bahn Frei Mut. Building & 
Loan Ass’n, 295 N.W. 14, 237 Wis. 117. 
§ 886 

C.C.A.La. Under Louisiana law, a 
landlord owes a higher duty to his 
tenant than to a third person, and 
tenant need only show injury resulting 
from defective premises to recover. 
Civ.Code La. arts. 670, 2315, 2322, 2693, 
2695.—Daroca v. Metropolitan Life Ins. 
P@o:, 121 F.2d 917. 

La.App. A subtenant who was in- 
jured when steps gave way could re- 
cover from landlord under statutes re- 
lating to duty of building owner to re- 
pair and to liability of owner for dam- 
age occasioned by ruin of building, 
eyen though subtenant could not recov- 
er under statutes relating to landlord’s 
duty to tenant. Ciy.Code, arts. 670, 
2322, 2692-2695—Hughes v. Abate, 2 
So.2d 68. 

La.App. Where floor of porch of 
rented house needed repair, landlord 
would be liable to tenant for damages 
suffered by falling through floor, un- 
less tenant was guilty of contributory 
negligence. Civ.Code, art. 2695.—Fon- 
tenot v: Angel, 2 So.2d 475. 

Mass. The penal statute requiring 
building stairways to be kept unob- 
structed and punishing any person who 
permits any article to remain on a 
stairway so as to impede egress or in- 
gress did not affect mutual relations 
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and duties of landlords and tenants or 
impose any new civil liability, and was 
inapplicable in tenant’s action against 
landlord for injuries from fall caused 
by bicycle left by another tenant on 
stairway in apartment building, not- 
withstanding provision of statute that 
existence of any article in stairway 
shall be prima facie evidence that it 
was placed or permitted to remain 
there by owner, lessee, tenant or occu- 
pant of the building. G.L.(Ter.Hd.) ¢. 
143, §§ 23, 51—Richmond yv. Warren 
Institution for Savings, 30 N.H.2d 407. 
307 Mass. 488,':132 A.L.R. 859. - 

In absence of special agreement, land- 
lord’s common-law duty relates to con- 
dition of premises themselves as com- 
pared to their condition at time of let- 
ting, and landlord must refrain from 
placing a dangerous article on common 
stairway but has no duty to see that 
articles not part of the building are not 
left on common stairways by persons 
other than himself or his agents or em- 
ployees.—Richmond y. Warren Institu- 
tion for Savings, 30 N.E.2d 407, 307 
Mass. 483, 132 A.L.R. 859. j 

N.Y.Sup. Under Multiple Dwelling 
Law, landlord was under duty to keep 
flush handle in repair. Multiple Dwell- 
ing Law, § 78.—Myers v. Campo Cor- 
poration, 26 Na soacaa 


§ 

Ala. It is duty of one who maintains 
apartment house or. public building, 
where the same is rented to tenants, to 
so maintain floors and approaches to 
stairs and elevators that such tenants 
and their invitees may have egress and 
ingress without unnecessary danger 
in due exercise of privilege or necessity 
of going to and from such apartment 
house or office building.—Preston v. 
LaSalle Apartments, 3 So.2d 411. 

Cal.App. Where landlord retained 
control over portion of leased premises, 
landlord was bound to keep such por- 
tion in a safe condition for tenants and 
their invitees and not merely in as 
good condition as the portion wags at 
time of commencement of tenancy.— 
Reiman v. Moore, 108 P.2d 452. 

Fla. Mere ownership of realty does 
not as a matter of law impose upon 
landlord liability for negligent use 
thereof by tenant.—Butler v. Maney, 
200 So. 226. 

Where a landlord rents different parts 
of a building to various tenants and 
retains control of the stairways, pas- 
sageways, halls and other methods of 
approach to the several portions of the 
building, for the common use of ten- 
ants, landlord has an implied. duty to 
use reasonable care in keeping such 
places in a reasonably safe condition, 
and is liable for injuries resulting to 
persons who are lawfully in the build- 
ing for a failure to perform such duty. 
—Butler y. Maney, 200 So. 226. 


Ill. A landlord, who rents premises 
to several tenants retaining control of 
stairways, passageways or cellarways 
for common use of tenant, has duty of 
exercising reasonahle care to _ keep 
premises in reasonably safe, condition, 
and he is liable for injury which re- 
sults to persons lawfully in the build- 
ing for failure to perform duty.—Mur- 
phy v. Illinois State Trust Co., 31 N.E. 
2d 305, 375 Ill. 310, affirming Murphy 
v. Brichler, 27/ N.E.2d 10038, 305 Ill. 
App. 6. 

Mass. <A landlord leasing second and 
third floors of warehouse to tenant 
must exercise reasonable care to keep 
and maintain the premises remaining in 
landlord’s control and used in common 
by tenants, such as elevator and ap- 
proaches thereto, in the same condi- 
tion as they were in at the time of the 
letting.—Story v. Lyon: Realty Corpora- 
tion, 30 N.H.2d 845, 308 Mass, 66 

A landlord remaining in control-of 
elevator in warehouse, the second and 
third floors of which were leased to 
tenant using elevator, the gates of 
which were in good repair and work- 
ing order at time of letting, must ex- 
ercise reasonable care to maintain gates 
in such condition during the tenancy. 
—Story v. Lyon Realty Corporation, 30 
N.©.2d 845, 308 Mass. 66. 

Mass. The rule concerning whether 
landlord has retained control over a 
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common stairway should not be limit- > 
ed by nice distinctions, but should ap- | 
ply in case of common stairways used 
by a few as well as in case of those 
used. by many.—Ruane v. Doyle, 32 N. 
B.2d 244, 308 Mass. 418. 

The owner of a three-family. house é 
who let third story apartment to plain- 
tiff as a tenant at will owed a duty to 
plaintiff to exercise reasonable care to 
keep that part of premises remaining 
in owner’s control in condition with 
respect to safety in which it was, or 
to a person of ordinary observation 
would appear to be, at time of letting, 
and plaintiff had burden to show a 
breach of such duty if plaintiff was to 
recover from owner for injuries re- 
ceived in fall on.defective mat on out- 


side stairway leading from second ~- 
floor to apartment.—Ruane vy. Doyle, 
32 N.H.2d 244, 308 Mass. 418. 

Mo.App. The owner of an _ office’ 


building who retains control over com- 
mon entrances, stairways, elevators, 
and halls, owes duty of exercising 
reasonable care to maintain such places . 
and utilities in a reasonably safe con- 
dition for use, and a negligent breach 
of such duty will give rise to a cause 
of action in favor of a tenant or in- 
vitee for personal injuries resulting 
from breach of duty.—Horvath v. 
aetna Street Realty Co., 144 S.W. . 


Nev. Where toilets on premises occu- 
pied in part by the landlord are under 
his control and are used in common 
by the employees of both landlord and 
tenant, the landlord’s duty to maintain’ 
the toilets in a safe condition is owed 
not only to the tenant and his em- 
ployees, but also to the tenant’s guests 
and invitees.—Seavy v. I. X. L. Laun- 
dry Co., 108 P.2d,853. 

N-Y.City Ct. The Multiple Dwelling 
Law, imposing on the owner the pri- 
mary duty to keep premises in suitable 


repaimjwas intended for the protection 
of thée"tenant and visitors of the ten-. 
ant. Multiple Dwelling Law, 78.— 


Berenson v. Minov Realty Corporation,- 
22 N.Y.S.2d 472. : 

Ohio App. The fact that attic of a 
building was subject to the joint use of 
cotenants of the building, each of 
whom had a separate key thereto, es- 
tablished that landlord had reserved 
the right. of access to attic and was 
responsible to tenants for its safe con- 
dition—Waite v. Thomas Wmery’s 
Sons, 32 N.H.2d 764. . 

In action against landlord for inju- 
ries sustained when tenant fell through 
loose board in flooring of attic, to 
which landlord had reserved right of 
access, landlord’s liability depended 
upon whether he had used care which 
a reasonably prudent person would 
use under similar circumstances to 
maintain safe condition of premises, so 
that landlord would not be liable for 
injuries resulting from some concealed 
defect of which he was wholly ignorant 
and which in the exercise of reasonable 
care he would not discover, since land- 
lord was not an “insurer’’.—Waite y. 
Thomas Hmery’s Sons, 32 N.Bi2d 764. 


§ ‘ 

N.H. Neither landlord’s promise, as 
a term of oral lease, to keep leased 
house in repair, nor performance of 
such promise in specific instances, cou-’ 
pled with promise, showed that land- 
lord retained control over leased prem- 
ises, aS respects right of tenant’s wife 
to maintain action in tort against land- 
lord for injuries allegedly sustained in 
eke are to parce irate NE 
v. Home Owners Loan Corporation 
A.2d 190. cag Mes 
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Cal.App. Owners of apartment house 
were not insurers of safety of tenants 
of building using stairway, but it was 
owners’ duty to exercise ordinary care © 
to ye peers ia ve were kept in 
a safe condition.—Kossine vy. Stylian 
105 P.2da 952. apne 

Cal.App. The statutes providing 
that stairways in apartment houses 
eonstructed after enactment of stat- 
utes or stairways thereafter recon- 
structed should have handrails do not 
apply to buildings or stairways con- 
structed before effective dates of stat- 
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a _gt1917, | A trad yitegee’ as 
amended.—Lee ‘ ‘Dawson, 112 P.2d 


683. 


“Mass. In determining liability of 


landlord for apartment building ten- 
_ ant’s injuries from-fall on stairway, the 
. Stairway was not lawfully designated 


as a main stairway so as to require it 
to be kept lighted during the night un- 
der building law, if designation was 
made by chief clerk in building com- 
missioner’s office and was not person- 
ally passed upon by commissioner 
whose name was affixed by clerk to the 
designation by rubber stamp. St.1907, 
e. 550, § 45, as amended by St.1924, ¢. 
136.—Richmond y. Warren Institution 
for Savings, 30 N.E.2d 407, 307 Mass. 
483, 182 A.L.R. 859. 

Minn. Landlord was bound to exer- 
cise reasonable care to keep in repair 
a common stairway reserved for use of 
tenants.—Heinman y. United Proper- 
ties, 298 N.W. 247. 

N.H. Landlord was under duty to 
use ordinary care to keep stairway in 
building leading to tenements in rea- 
sonably safe condition for any use 
which might be found to be contem- 
caer acne y. Shaka, 18 A.2d 

Landlord could not relieve himself of 
duty -to use ordinary care to keep 
stairs in building leading to tenements 
in reasonably safe condition by con- 
tract with tenant.—Papakalos vy. Shaka, 
18 A.2d 377. 

N.J.Sup. Where a single tenant was 
furnished with his own exclusive stair- 
way from street, at common law, with- 
out more, landlord had no duty to re- 
pair or maintain the  stairway.— 
Schwartz v. Federal Deposit Ins. Cor- 
poration, 20 A.2d 600, 126 N.J.L. 580. 

N.Y.City Ct. The occasional use in 
emergency of upper porch of two-fiat 
dwelling by lower tenant with upper 
tenant’s permission for purpose of 
using upper tenant’s clothesline did not 
render porch of upper tenant a ‘“com- 
mon way” which landlord was bound 
to keep in repair, in absence of an ex- 
press reservation of right of use in 
pense sy chusen vy. Swartz, 27 N.Y.S.2d 
716. ‘ 

Where upper porch of two-flat dwell- 
ing was used exclusively by upper ten- 
ants who had sole control of it and 
whose permission was necessary before 
lower tenant could use upper tenant’s 
clothesline, lower tenant’s occasional 
use in emergency of upper porch for 
purpose of using clothesline did not 
make upper porch a “common way” 
which landlord was bound to keep in 
repair so as to render landlord liable 
for injuries sustained by upper tenant 
in fall caused by defective upper porch 
floor.—Johnson v. Swartz, 27 N.Y.S.2d 
716. 

W.Va. Under the “common use rule”, 
the law imposes on a landlord, in the 
absence of a special contract, the duty 
to exercise ordinary care to maintain 
in reasonably safe condition, premises 
owned by him and used in common 
by different tenants—Redden v. James 
T, McCreery Co., 15 S.H.2d 150. 


Generally, a promise by a landlord 
to repair leased premises, where made 
without consideration. does not impose 
any liability on the landlord for injury 
eaused by lack of repair.—Redden v. 
Jameg T. McCreery Co., 15 S.H.2d 150. 
$ § 891 

lll.App. The owners of apartment 
building must use reasonable care to 
see that vestibule is properly lighted, 
but they are not liable for injuries re- 
sulting from lack of light in vestibule 
where the light suddenly goes out.— 
Kahler v. Marchi, 29 N.H.2d 854, 307 
Ill.App. 23. 

Mo. An ordinance requiring proprie- 
tor of a tenement house of two stories 
or more to provide a light in the com- 
mon halls and stairways on each floor 
required only that stairway be il- 
luminated whether the light fixture was 
directly in or over the stairway or not. 
—Monsour y. Excelsior Tobacco Co., 
144 S.W.2d 62. 

N.Y.App.Div. Owner of three-family 
dwelling was under no obligation to 
tenants to maintain lighting over out- 
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Ky. Landlords’ violation of statu- 
tory duty to have stairway and hall of 
apartment building lighted does not of 
itself justify recovery of damages for 
injuries to tenant falling down stairs 
from hallway.—Rodgers v. Stoller, 143 
S.W.2d 1047, 284 Ky. 108. 

Ky. The statute requiring landlord 
of tenement house to keep proper light 
burning in public hallways does not 
impose an absolute burden so as to 
make landlord an “insurer”, but land- 
lord is liable only for negligent failure 
to perform statutory obligations, where 
unlighted condition is proximate cause 
of injury. Ky.St. §§ 3037g-1 et_seq., 
3037g-41.—Harwood’s Adm’r vy. Rich- 
ter, 150 S.W.2d 642, 286 Ky. 162. 

§ 394 

N.Y.Sup. Statutory provisions that 
tenants of a “‘tenant-factory building” 
shall also be responsible within their 
respective holdings for observance of 
provision of Labor Law relating to ele- 
vators and hoistways and that owner 
shall have right to enter and remain 
upon demised premises for purpose of 
making such elevators and hoistways 
safe, indicate the legislative intent to 
impose upon owners of “tenant-factory 
buildings” the duty of so maintaining 
and operating the elevators and hoist- 
ways therein as to make them safe for 
all. Labor Law, §§ 255, 316, subds. 2 
and 8.—Hente v. Shercoop Corporation, 
23 N.Y.S.2d 538, 175 Mise. 321. 

§ 395 

N.Y.Sup. Under provision of Labor 
Law which makes the owner of a “ten- 
ant-factory building’, whether or not 
an occupant thereof, responsible for 
the observance of other provisions of 
the same law with respect to elevators 
and hoistways, the fee owner of a 
building, who rented it as a “factory 
building,’ but permitted the use there- 
of in such manner as to constitute it 
a “tenant-factory building’’, was liable 
for injuries to a subtenant of building 
resulting from defective elevator shaft 
door not kept in repair as required by 
the Labor Law. Labor Law, §§ 255, 
315, subd. 2; § 316, subd. 2.—Hente v. 
Shercoop Corporation, 23 N.Y.S.2d 538. 
175 Mise. 321. e 
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Pa.Super. Where second floor ten- 
ants were permitted by landlords to 
use roof of one-story annex at rear of 
building, the landlords owed to tenants 
the duty of ordinary care to make the 
premises and roof safe.—Martin v. 
Wentz, 21 A.2d 444. 


§ 900 

D.C.Mo. If the Home Owners’ Loan 
Corporation after renting premises to 
plaintiff's employer upon an agreement 
that corporation would put premises 
in a safe condition for occupancy at- 
tempted to repair defective stairway, 
corporation was bound to exercise rea- 
sonable care to discover and repair a 
defective tread on stairway so as to 
make it reasonably safe, as respects 
corporation’s liability for injuries sus- 
tained by plaintiff as result of defec- 
tive tread.—Huffman vy. Home Owners’ 
Loan Corporation, 39 F.Supp. 139. 

Where Home Owners’ Loan Corpora- 
tion rented a _ residence property to 
plaintiff's employer under an agree- 
ment to put property in a safe condi- 
tion for occupancy, and corporation’s 
experienced luspector, a carpenter, un- 
dertook to examine stairway to ascer- 
tain needed repairs but failed to dis- 
cover a crack in stairway tread, which 
was plainly observable, and inspection 
of tread would have disclosed that it 
was dangerous, corporation was liable 
for injuries sustained by plaintiff in 
fall on stairway, caused by defect in 
tread. Home Owners’ Loan Act 1933, 
§ 4, 12 U.S.C.A. § 1463.—Huffman v. 
Home Owners’ Loan Corporation, 39 
F.Supp. 139. 

Ala. A landlord who voluntarily un- 
dertakes at tenant’s request to make 
repairs on leased premises is liable 


(20 Oe A Oe eee bi Ml at 


you her part and as result of landlord’s 
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for any injuries which ‘may result to — 
tenant from negligent manner in which ' 
work is done.—Green y, Jefferson Coun- i 
ty Building & Loan Ass’n, 3 So.2d 415. 

Cal.App. Landlord who voluntarily 
made repairs was within the general be 
rule that a volunteer may not do in a ¥) 
negligent manner what he undertakes ~ 


th be ae ae v. Garland, 109 P.2d a 
A landlord is liable in damages if he “g 
fails to exercise reasonable care in ‘a 


making repairs, whether they be made 
by agreement or voluntarily.—Janof- 
sky v. Garland, 109 P.2d 750. : 
Landlord who negligently made vol- i 
untary repairs was liable to tenants ie 
for injuries resulting therefrom with- : 
out proof that landlord thereby ren- 
dered a defective condition more dan- 
gerous.—Janofsky v. Garland, 109 P. 
2d 750. : } 
Landlord who negligently made re- 
pairs of premises let for an indefinite 
period could not avoid liability for in- ~ 
juries to tenants on ground that there — 
was a monthly re-entry and re-letting, 
since the tenancy was a “continuing 
tenancy”, and repairs made by land- 
lord were made during such tenancy. 
—Janofsky v. Garland, 109 P.2d 750. 
Ga.App. One who rents premises to 
another and, after undertaking to re- — 
pair the premises assures the tenant 
that they are in safe condition to be 
used, is liable to the tenant for injury 
resulting from the improper repair.— 
Rourke v. Clifton, 13 S.H.2d 587. eS 
Where defective condition of steps of | 
rented house was latent and unknown 
to wife of tenant, and she, in reliance 
on landlord’s assurance that steps had 
been properly repaired and were safe, xe 


went on the steps and without fault 


negligence fell and sustained injuries, — An 
landlord was liable therefor.—Rourke : 
v. Clifton, 13 S.H.2d 587. a 


Mass. Where person from whom 
third floor apartment was hired as 
part of the consideration agreed to re- | 
pair railing on rear veranda, and audi- © , 
tor found that carpenter negligently re- — 
paired railing as result of which neg- _ 
ligence tenant fell from rear veranda 
and was injured, finding warranted 
imposition of liability against land- 
lord.—Skolnick vy. East Boston Sav. 
Bank, 29 N.EH.2d 585, 130 A.L.R. 1519. 

Where person from whom third floor 
apartment was hired as part of consid- 
eration agreed to repair railing on rear 
veranda and sent carpenter to make re- 
pairs,-and it was found that negligence — j 
in making repairs caused tenant to fall 
and sustain injuries, if mortgagee of “4 
rented premises through person from 


whom apartment was hired let apart- RN 
ment to tenant, mortgagee could not es- 
cape liability for injuries, since act of 


letting property was an assumption of 
control and created the relation of land-- 4 
lord and tenant, and the duties de- 
pendent upon that relation—Skolnick 
v. East Boston Say. Bank, 29 N.H.2d | 
685, 130 A.L.R. 1519. 

Where mortgagee holding many mort- 
gages would on foreclosure permit real 
estate broker or trust controlled by him i 
to take title to the foreclosed property, 
and caused mortgages to be given back 
to mortgagee for whole purchase price, 
and broker or trust were nominal but 
not real purchasers, and broker in 
hiring a third floor apartment in fore- 
closed property to tenant purported to 
act for mortgagee, and as part of con- 
sideration agreed to repair railing on 
rear veranda, and railing was negli- 
gently repaired as result of which 
tenant fell and was injured, evidence 
warranted imposition of liability on 
mortgagee for injuries sustained by the 
tenant on ground that broker was 
acting as agent for mortgagee in man- 
aging the property.—Skolnick y. Hast 
Boston Sav. Bank, 29 N.H.2d 685, 130 
A.L.R. 1519. 

N.H. A landlord is under no legal 
duty to repair leased premises, pro- ‘ 
vided that he is not so obligated by 
express terms of tenancy, and even 
then a breach of his obligation does 
not render him liable in an action of 
tort for negligence, but rule is other- 
wise if landlord, being under no con- 
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agreement to repair brick steps leading 
to dwelling on demised premises, un- 


- repairs, 
charged his liability by employing a 


on its completion, 


- room floor 
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tractual duty to repair demised prem- 
ises, chooses to undertake such work. 
—Busick v. Home Owners Loan Cor- 
poration, 18 A.2d 190. 

N.J. Where a landlord undertakes to 
make repairs to leased premises, al- 
though not required to do so by con- 
tract landlord is bound to perform the 
work in a reasonably careful manner, 
because at common law one who un- 
dertakes to perform an act and per- 
forms it negligently, whereby damage 
results, is liable for his misfeasance.— 
Grugan y. Shore Hotels Finance & Ex- 
Pe ae corporation, 18 A.2d 29, 126 N. 


“N.J.Sup. Landlord retaining control 
for purposes of repair has duty to 
make repairs with reasonable diligence 
and is accountable for damages due 
to unreasonable delay in performing 
that duty.—Schwartz y. Federal Deposit 


‘Ins. parporation, 20 A.2a 600, 126 N. 


J.L. 

N.Y.App.Div. In action by tenant for 
injury from alleged negligence of land- 
lord in repairing stairway which was 
under control of tenant, evidence that 
hole in rubber mat which caused _ ten- 
ant’s fall was there to her knowledge 
both before and after gratuitous re- 
pairing by landlord precluded recovery, 
even though there was misrepresenta- 
tion and incomplete repair, since there 
was no reliance by tenant on the land- 
lord’s assurance.—Hines vy. Cielo, 22 N. 
Y.S.2d 878. ! 

N.C. If landlord who has agreed 
with tenant to repair brick steps lead- 
ing to dwelling on demised premises 
undertakes to repair steps through em- 
ployees who do the work negligently, 
as proximate result of which tenant’s 


wife has sustained injuries, landlord is 


liable for such injuries.—Livingston v. 
pesek Inv. Co.,,14 S.E.2d 489, 219 N. 


4 6. , 
A landlord who, in accordance with 


dertook to repair the steps through 
employees, could not escape liability 
for injuries to tenant’s wife who fell 
on steps because of alleged negligent 
on ground that landlord dis- 


competent person to do the work, 


whether such person served as land- 


lord’s servant, agent, or as independent 
contractor.—Livingston v. Hssex Inv. 


 @o., 14 S.B.2d 489, 219 N.C. 416. 


“Ohio App. A landlord is responsible 
for the acts of misfeasance, as distin- 
guished from nonfeasance of a servant 
who enters on the leased premises and 


“makes repairs at request of the tenant, 


‘and in compliance with the landlord’s 
promise to repair.—Ballato v, Indus- 
‘trians Savings & Loan Co., 28 N.H.2d 
789, 64 Ohio App. 339. 

Pa.Super. Landlords who had con- 
tracted for repair of roof on one-story 
annex at rear of building by an inde- 
pendent contractor had obligation of a 
prudent layman to examine the work 
and if they found 
that it was not reasonably safe to use 
the roof, to so advise second-story ten- 
ants who had been granted permission 
‘to use the roof, but were not liable 
for injuries sustained by wife when 


she fell from roof after slipping on re- 


paired portion which presented a uni- 
formly hard surface and which revealed 
difference from old portion only on 
very close inspection.—Martin v. Wentz, 


21 A.2d 444. 


Pa.Com.Pl. Where a slippery bath- 
exists on leased premises 
because of a leaking roof and the land- 
lord makes faulty roof repairs so that 
the dangerous floor condition con- 
tinues it cannot be maintained that a 
fall on the slippery floor six months 
later was caused by the faulty repairs. 
—Kiefer v. Baran, 19 Leh.L.J. 231. 
Vt. Owners of apartment who, when 
apartment was rented to plaintiff’s hus- 
band, allegedly agreed to put and 
maintain in safe repair the apartment 
and a shed thereof were not liable to 
plaintiff for injuries received when floor 
of shed collapsed while plaintiff was 
walking thereon, where alleged breach 
of agreement by owners was failure to 
put in repair and correct a_ defect 
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which was in existence at time of de- 
mise and not failure to maintain 
premises in a safe condition after they 
had once been  repaired.—Soulia v. 
Noyes, 16 A.2d 173. 

Va. Where landlord promised to re- 
pair post supporting. roof over. porch, 
but knew nothing of a defective sill 
which could have been discovered only 
by removing floor and boards or crawl- 
ing beneath the porch, and tenant fell 
and sustained injuries when sill sagged, 
landlord could not be held liable for 
injuries sustained by the tenant on 
ground that he failed to repair post 
supporting the roof over the porch as 
promised, since a “proximate cause” of 
the accident was condition of sill and 
not condition of post which landlord 
promised to repair.—Newman y. Harly, 
10 S.H.2d 8865. 
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Cal.App. Owners of apartment house 
could not be charged with responsibil- 
ity for a defective condition in stair- 
way unless they knew of such condi- 
tion or should have discovered it in 
exercise of ordinary care.—Kossine v. 
Styliano, 105 P.2d 952. 


Cal.App. A landlord cannot be held 
for negligence because of a hidden de- 
fect in premises of which he had no 
knowledge, for same reason that land- 
lord cannot be held in damages for 
nuisance of which he had no knowl- 
edge.—Reinhard v. Lawrence Ware- 
house Co., 107 P.2d 501. 

Conn. The owner of an apartment 
building was not liable for injuries 
allegedly received by tenant falling 
over toy automobile on step at outer 
entrance of building where there was 
no basis for finding that automobile 
had been in position that it was in 
at time of accident for sufficient time 
that_owner should have had notice of 
it—Laflin v. Lomas & Nettleton Co., 
13 A.2d 760, 127 Conn. 61. 

In tenant’s action against owner of 
apartment building for injuries al- 
legedly received when tenant fell over 
toy automobile on step at outer en- 
trance of building, if it appeared that 
such inspection of premises as was 
made by owner or his agents ought to 
have disclosed to them the presence 
of automobile at entrance, such would 
be basis for finding of constructive no- 
tice to owner of presence of automo- 
bile, and to that extent evidence as to 
such inspections was proper and, as 
bearing upon what would constitute 
reasonable oversight of premises, usual 
custom as to inspecting similar apart- 
ment houses might be relevant to issue 
of whether notice should be imputed 
to owner.—Laflin vy. Lomas & Nettleton 
Co., 18 A.2d 760, 127 Conn. 61 


Fla. If there is some latent defect 
in leased premises, such as original 
structural weakness or decay, render- 
ing occupation of premises dangerous, 
known to the landlord and not known 
to the tenant or discoverable by him 
on reasonable inspection, the landlord 
has the duty to disclose the defect and 
if he fails to do so he is liable for in- 


jury resulting therefrom.—Butler y. 
Maney, 200 So. 226. 
Ga.App. A landlord who hag in- 


spected leased building for purpose of 
discovering defects therein is charge- 
able with notice of any defects which 
should have been discovered by exer- 
cise of ordinary care and diligence.— 
Home Owners Loan Corporation y. 
Brazzeal, 9 S.E.2d 773, 62 Ga.App. 683. 
Ga.App. A landlord’s duty to dis- 
eover defect in leased premises arose 
from his duty not to lease premises 
having a latent defect discoverable by 
exercise of ordinary care, and landlord 
was thus charged with negligence re- 
gardless of notice——Dodge vy. Huggins, 
9 S.H.2d 844, 62 Ga.App. 724. 
Pa.Super. Generally, landlord who 
is entirely out of possession and con- 
trol is not liable for bodily harm 
caused to tenant and those on leased 
premises in tenant’s right by reason 


of any dangerous condition existing 
when tenant took possession, except 
where landlord -econceals or fails to 


disclose dangerous conditions of which 
he has knowledge and which tenant is 
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unaware of and cannot — 
to discover, and where landlor ; 
knows or should know of dangerous 


conditions, leased premises for purpose — 
involving admission of many persons 


and has reason to believe that tenant 


will not first correct the conditions.— 


Maglin v. Peoples City Bank, 14 A.2d 
827, 141 Pa.Super. 329. 

Pa.Com.Pl. In an action by a hus- 
pand and wife, lessees, against their 
landlord for injuries suffered by the 
wife when she fell on a step, the state- 
ment of claim averred, inter alia: that 
“the front step of said house was in a 
broken, dilapidated and dangerous con- 
dition and the defendant was so_in- 
formed by the plaintiff. The defendant 
continued to neglect to repair and put 
the same in good condition,” and that 
thereafter the wife descended the front 
steps, was hurled into the street, and 
injured her foot. Held, on an affidavit 
of defense raising questions of law, 
that there can be no recovery by the 
lessees who entered into possession of 
the premises knowing of the so-called 
dilapidated and broken condition of the 
steps, in the absence of any covenant 
by the landlord to make repairs; more- 
over, under the averments of the state- 
ment of claim, the plaintiffs were guilty 
of contributory negligence.—Leedy v. 
Cimino, 49 Dauph, 54. 

Pa.Com.Pl. The landlord is not Ifa-, 
ble in trespass to the tenant for_in- 
juries sustained because of the dan- 
gezous condition of the leased prem- 
ises, where the tenant has had knowl- 
edge of the condition for a period of 
six months before the injury.—kKiefer 
v. Baran, 19 Leh.L.J. 231. 


The tenant knowing defective and 
dangerous condition of rented prem- 
ises should either (1) refrain from us- 
ing defective part, (2) repair the prem- 
ises and deduct the expense from the 
rent, (3) refuse to accept possession of 
the premises. If the tenant knowingly 
uses the dangerous premises he is 
guilty of contributory  negligence.— 
Kiefer v. Baran, 19 Leh.L.J. 231. 

Wa. Where neither landlord nor ten- 
ant knew of any defects in sill under 
porch and knowledge of the condition 
of the sill could be attributed equally 
to the landlord and tenant, landlord 
could not be charged with knowledge 
of the sill that tenant did not have, 
and could not be held liable for inju- 
ries sustained by the tenant in a fall 
caused by sagging of the sill.—New- 
man v. Harly, 10 S.H.2d 885. 
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Cal.App. A restaurant proprietor as 
lessee of premises, although not insurer 
of safety of its patrons, was in duty 
bound to use reasonable care to keep 
premises in a safe condition and to 
give warning of latent or concealed 
perils, but was not liable for injury to 
invitee resulting from danger which 
was obvious or which should have been 
observed in exercise of reasonable care 
by invitee—Neel v. Mannings, Inc., 
1i1b7 P.2d' 999" 


Ga.App. In leasing premises, land- 
lord impliedly warrants that premises 
are in good repair at time of leasing, 
and if person rightfully on premises 
is injured by a latent defect in prem- 
ises which was in existence at time of 
lease, landlord is liable if injured per- 
son could not have avoided injury by 
exercise of ordinary care.—Wilson v. 
Blijah A. Brown Co., 10 S.H.2d 219, 62 
Ga.App. 898. : 

La.App. Where form of receipt. al- 
legedly customarily used by landlord 
to acknowledge payment of rent re- 
cited that no damages were recoverable 
for falling plaster or other unforeseen 
defects and that failure to notify land- 
lord or agent of any visible defect 
would serve as contributory negligence 
on part of tenant, but such form of 
receipt was not used to acknowledge 
payments by injured tenant, and ac- 
knowledgment of payments made by 
him was written on paper torn from a 
memorandum book, tenant did not ‘“as- 
sume the risk” of injury from falling 
plaster on basis of alleged ‘‘waiver” 
in receipt.—Santee y. Pick, 199 So. 141. 

La.App. Where subtenant knew that 


pie 


1 b : tor er her life or 
body, and subtenant was injured when 
steps gave way, subtenant was not 
barred by contributory negligence 
from recovering from landlord. Civ. 
Code, arts. 670, 2322.—Hughes  v. 
Abate, 2 So.2da 68. 


La.App. Where a tenant has knowl- 
edge of generally defective condition of 
portion of rented premises, but it rea- 
sonably appears that he might safely 
use such portion with exercise of care, 
his use in such manner does not con- 
stitute “contributory negligence” that 

- would bar his recovery, in action for 
damages resulting from defects, but if 
tenant was aware of defect causing in- 
jury, and defect was such as to indi- 
cate to a _reasonable-minded person 
that defective portion was apparently 
and imminently dangerous, recovery 
will not be permitted. Civ.Code, art. 
2695.—Redd v. Sokoloski, 2 So.2d 266. 

A tenant weighing 200 pounds and 

_ knowing generally defective condition 

_ of porch floor was guilty of ‘contribu- 
tory negligence” in walking on defec- 
tive portion of porch floor, and hence 
wife could not recover for his death 
from landlord, where unsupported, jag- 
ged and decayed planks were easily 
observable, and tenant knew that the 

_ existence of a hole in the porch was 
created by reason of an adjoining 
board’s failure to withstand the pres- 
ence of a small child. Civ.Code, art. 
2695.—Redd v. Sokoloski, 2 So.2d 266. 

La.App. Under the Code, though les- 

sor is liable for any damage suffered 
by lessee because of vices and defects 

in leased premises, whether or not les- 

_ see knew of them, no recovery can be 

had if proximate cause of injury was 

_ lessee’s failure to take proper precau- 
tions to avoid injury, where he is 

aware of defects or defects are appar- 

ent. Civ.Code, art. 2695—Fontenot v. 

_ Angel, 2 So.2d 475. 

_ Mass. A business invitee of tenant 

_ of second and third floors of warehouse, 
suing landlord for injuries sustained 
in falling into elevator well, could rely 
to a reasonable extent upon expecta- 

tion that elevator would be equipped 
with a gate—Story v. Lyon Realty 
ia peceoration, 30 N.H.2d 845, 308 Mass. 
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_ Neb. Where _ tenant escorted his 
_ mother who had come to visit him, to 
- bathroom common to three apartments 
and entered bathroom and turned on 
light. which was brighter than light in 
hall, and told his mother to step up 
when she entered bathroom, the floor of 
_ which was six and one-half inches high- 
er than floor of hall, and she did so 
and entered bathroom and son left, and 
thereafter his mother turned off bath- 
room light, and forgetting about step 
_ down into hall slipped or fell into hall 
- and sustained fatal injuries, the act of, 
the mother was the “proximate cause’’ 
of the accident, and recovery could not 
be had for her death from owners of 
apartment building.—Lepley v. Von 
Dorn, 297 N.W. 642. ~ 
_N.H. Where tenancy under oral lease 
- between defendant and plaintiff's hus- 
band commenced in May, 1938, and 
_ plaintiff, who made monthly complaints 
_to defendant’s agent respecting condi- 
tion of steps on porch of house on 
leased premises, fell on steps in Octo- 
ber, and husband made no attempt to 
repair steps, which would have been an 
_ inexpensive matter, after it was appar- 
ent that it was uncertain whether de- 
_ fendant would make repairs, plaintiff 
could not recover damages from de- 
_fendant for breach of contract to re- 
pair, since consequences of alleged 
breach were avoidable by husband and 
plaintiff had no rights against defend- 
ant except such as arose from privity 
. with husband.—Busick vy. Home Own- 
ers Loan Corporation, 18 A.2d 190. 
N.H. Landlord could not invoke “as- 
sumption of risk doctrine’ to defeat 
_tenant’s recovery for injuries sustained 
from a fall eaused by a defective stair- 
| Way.—Papakalos v. Shaka, 18 A.2d 377. 
. N.J.Sup. Where one of two doors 
- leading te common passageway in 
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panels of double glass extended from 
approximately the middle of it to top 
and lower part of glass panel next to 
door knob was broken and had piece of 
cardboard behind it, and there was no 
light in doorway, infant plaintiff who 
had no knowledge that door was de- 
fective and difficult to open and who 
in attempting to enter building to visit 
tenant at night, turned knob with one 
hand and pushed against lower panel 
intended for glass with other hand as 
a result of which she was severely cut, 
was not precluded from recovering for 
injuries from landlord on ground that 
she assumed risk of using a dangerous 
entrance, and was contributorily negli- 


gent.—Indiero v. Fausto, 18 A.2d 725, 
126 °NiF.L, 219. 
N.J.Sup. A tenant was not barred 


from recovering from landlord for in- 
juries suffered in fall on stone steps, 
on ground that tenant assumed risk, 
by proceeding with knowledge of snow 
on the steps, where tenant did not 
know that the snow covered an area 
of ice until after she had fallen.— 
Seog v. Last, 21 A.2d/ 345, 127 N.J. 

N.Y.Sup. A tenant could not recover 
from landlord on ground of negligence 
where tenant was contributorily negli- 
gent as a matter of law in failing to 
safeguard his property.—Rene Realty 
Corporation v. Ascher, 26 N.Y.S.2d 615. 

Pa. A tenant who left her apart- 
ment to go to bathroom in hall in 
which light was out and who was fa- 
miliar with nature of hall which was 
so dark that she could not see any- 
thing, and who permitted candle in her 
hand to go out, and thereafter pro- 
ceeded by feeling along wall with her 
hand, was guilty of “contributory neg- 
ligence” as a matter of law, and hence 
could not recover from landlord for in- 
juries sustained when she fell on steps 
in hall—Cannon v. Blatt, 20 A.2d 293. 
342 Pa. 308. 

Pa.Super. A tenant who proceeded 
to descend outside steps leading from 
second floor to first floor of an apart- 
ment building, although it was so dark 
that the tenant who was familiar with 
the locality could not see, and who 
fell as a result of her erroneous belief 
that she had reached the bottom step, 
was guilty of contributory negligence 
which barred recovery from landlord 
for the injuries sustained, based on 
landlord’s negligence in failing to 
keep the steps, which were used by 
apartment building tenants in common, 
properly illuminated.—Luther y. Kline, 
21 A.2d 138, 145 Pa.Super. 188. 

Wis. Tenant’s knowledge that front 
porch step was in need of repair be- 
cause tread was somewhat loose and 
springy did not charge her with knowl- 
edge of a dangerous condition due to 
tread of step being rotted on the lower 
side, which condition was not open 
and visible, so as to preclude recovery 
for injuries sustained by her in a fall 
when the step broke—Baum y. Bahn 
Frei Mut. Building & Loan Ass’n, 295 
N.W. 14, 237 Wis. 117. 
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Ky. An apartinent tenant, knowing 
that hallway of apartment building had 
been unlighted for several months, 
owed duty to exercise due care for her 
own safety in using hallway at night, 
but did not use it at her own peril. 
—Rodgers vy. Stoller, 143 S.W.2d 1047, 
284 Ky. 108. 

In action against landlords for in- 
juries to tenant, falling down stairs 


from apartment building hallway, 
which defendants failed to light in 
violation of statutory duty, assumed 


risk doctrine was inapplicable-—Rodg- 
ers v. Stoller, 143 S.W.2d 1047, 284 


Ky. 108. 

N.Y.City Ct. In tenant’s action for 
injuries resulting from a fall allegedly 
caused by defective condition of door 
saddle, tenant would not be held con- 
tributorily negligent as a matter of law 
in failing to look where she was going 
when she knew of the defective condi- 
tion, where the effect of such holding 
would be to accord the landlord im- 
munity from the consequences of its 
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apartment building ‘was difficult to 
‘open, and was so constructed that two 


» by the landlord to make repairs; more-— 


violation of statute imposing on owner 
the duty to keep premises in suitable _ 
repair. Multiple Dwelling Law, § 78. 
—Berenson y. Minov Realty Corpora- 
tion, 22 N.Y.S.2d 472. 

Where tenant knew of defective con- 
dition of door saddle, which allegedly 
caused her to fall and sustain injury, 
tenant’s knowledge imposed upon her 
the duty of exercising greater care — 
and caution than otherwise would have — 
been required of her, but the degree 
of care required of her was for the 
jury.—Berenson v.-Minov Realty Cor- 
poration, 22 N.Y.S.2d 472. Sgn 

Pa,Super. Generally, landlord who is — 
entirely out of possession and control 
is not liable for bodily harm caused — 
to tenant and those on leased premises © 
in tenant’s right by reason of any 
dangerous condition existing when ten- 
ant took possession, except where land- 
lord conceals or fails to disclose dan- 
gerous conditions of which he’ has 
knowledge and which tenant is un- 
aware of and cannot be expected to 
discover, and where landlord, who 
knows or should know of. dangerous — 
conditions, leased premises for purpose. 
involving admission of many persons 
and has reason to believe that tenant 
will not first correct the conditions.— es, 
Maglin v. Peoples City Bank, 14 A.2d " 
827, 141 Pa.Super. 329. mes 
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Pa.Com.Pl. In an action by a hus 
band and wife, lessees, against thei 
landlord for injuries suffered by the 
wife when she fell on a step, the state- 
ment of claim averred, inter alia: that 
“the front step of said house was in a © 
broken, dilapidated and dangerous con- 
dition and the defendant was so in- — 
formed by the plaintiff. The defendant ~ 
continued to neglect to repair and put © 
the same in good condition,’ and that 
thereafter the wife descended the front 
steps, was hurled into the street, and — 
injured her foot. Held, on an affidavit — 
of defense raising questions of law, 
that there can be no recovery by the 
lessees who entered into possession of 
the premises knowing of the so-called — 
dilapidated and broken condition of the 
steps, in the absence of any covenant 


i 


over, under the averments of the state- 
ment of claim, the plaintiffs were guilty — 
of contributory negligence—Leedy vy. 

Cimino, 49 Dauph. 54. u 
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Cal.App. Where a building is leased 

to various tenants between whom there ~ 
is no privity of contract or interest, — 
control of roof remains with landlord, 
as respects liability for personal in- 
juries to tenant’s invitee.—Reiman vy. 
Moore, 108 P.2d 452. i 
Where owner of 3-story building 

leased second and third floors tu lessee _ 
as an apartment house and owner per- ~ 
mitted tenants to use roof for laundry 
purposes, and lease, which made no 
reference to roof, would not have pre- 
cluded owner from withdrawing or ~ 
curtailing privilege accorded tenants — 
to use roof, use of roof by tenants was — 
not “appurtenant” to: use of apartments | 
but was in nature of a “privilege” for 
purposes of determining owner’s lia- _ 
bility for injuries sustained when an ~ 
invitee of a tenant fell through sky- 
light while assisting in gathering laun- | 
dry from clothes line which was on  — 
roof for use of tenants.——Reiman vy. 
Moore, 108 P.2d 452. ; 
Where owner’ of 38-story building 

leased second and third floors to lessee 
as an apartment house, and lease pro- 
vided that lessee should keep demised 
remises in repair at his own expense 

ut restricted lessee’s obligation con- 

cerning repairs to interior of building) 
and lease made no mention of roof 
and did not exempt owner from liabil- 


ity for roof conditions, and owner per- BS 
mitted tenants to use roof for laundry ay 
purposes but could have withdrawn or , 
curtailed the privilege at any time, PY 


control of roof remained in-owner as 

matter of law, as respects owner’s lia- 

bility for injuries sustained when ten- 

aut’s invitee fell through skylight while ; 
assisting in gathering laundry from 

clothes line which was on roof,—Rei- 

man v. Moore, 108 P.2d 452. 


ing of door.—Campbell 


_' in falling 
Ri plore that 
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Where landlord retained control over 
portion of leased premises, landlord 
was bound to keep such portion in a 
safe condition for tenants and their 
invitees and not merely in as good 
condition ag the portion was at time 
of commencement of tenancy.—Reiman 


'v. Moore, 108 P.2d 452. 


Ga.App. A person who_- entered 
premises to seek employment from ten- 
ant was not an ‘invitee’ but a* mere 
‘licensee’, as regards landlord’s liabil- 
ity for injuries sustained by person 
in falling from stairway. Code 1938, § 
105-402—Leach v. Inman, 12 S.H.2d 
103, 63 Ga.App. 790. 

Ill.App. The owners of apartment 
building would not be liable for in- 
juries sustained by tenant’s guest fall- 
ing on stairs in unlighted vestibule, un- 
less owners had actual or constructive 
notice of fact that light in vestibule 
was not lit—XKahler v. Marchi, 29 N. 


_ B.2d 854, 307 Ill.App. 23. 


Kan. The owner or manager of 
building was not liable for 
sustained when invitee in restaurant 
operated by tenant stepped into open 
trap door in hallway leading to toilet 
under control of tenant, where landlord 
did not voluntarily make repairs in 


connection with which trap door was 


open, 
manager may have consented to open- 
v. Weathers, 
211) -P.2d'-72, 153 Kan. 316. 

The mere consent of landlord to ten- 


notwithstanding that owner or 


ant to do a lawful act upon leased 


premises is not consent to do the act 
negligently or unlawfully, as regards 
landlord’s liability to tenant’s invitee.— 
Campbell v. Weathers, 111 P.2d 72, 153 
Kan. 316. 

Ordinarily landlord is not liable in 
damages to invitee of tenant where 
negligent intervening act or acts of 
tenant over which landlord has no con- 


trol constitute the legal or proximate 


cause of injury.—Campbell v. Weathers, 
Pier 20.72. 153,.Kan: 316. 

Mass. A _ tenant’s business. visitor 
suing landlord for injuries sustained 
into elevator well must 
injuries were caused by 
reach of some duty that landlord 
owed business visitor.—Story v. Lyon 
Realty Corporation, 30 N.H.2d 845, 308 


Mass. 66 


A United States department of agri- 
eulture’s representative who went to 
warehouse in which unsalable hops be- 
longing to tenant of warehouse were 


stored, for purpose of supervising dis- 
tribution of hops to farmers in accord- 


ance with plan of department to divert 
from the market certain surplus agri- 


 eultural commodities for which owner 


‘was to be paid, was tenant’s “business 
visitor” engaged in effecting sale of 
tenant’s goods to federal government, 
and hence duty which landlord owed 
tenant measured landlord’s obligation 
to representative who fell into  un- 
guarded elevator well.—Story v. Lyon 
Realty Corporation, 30 N.E.2d 845, 308 
Mass. 66. 

Mass. As respects his right of ac- 
tion for injuries sustained in fall on 
common stairway, rights of brother of 
apartment occupant were no greater 


‘than those of occupant in whose right 


brother was on premises.—Carney v. 
Conveyancers Title Ins. & Mortg. Co., 
34 N.H.2d 654, 309 Mass. 197. 

Minn. Where owner and lessor of 
hotel premises reserved no right of 
possession and control of hotel en- 
trance, owner and lessor wag not liable 
to guest for injuries sustained when 
she slipped on ice which hotelkeeper 
negligently permitted to remain on 
foot mat in lobby entrance of hotel 
notwithstanding adjoining the hotel 
lobby and to one side was a restaurant 
on other premises of the lessor which 
it had leased to a third party, in view 
of fact that there was no _ connection 
between the restaurant and hotel ex- 
cept a doorway between the hotel lob- 
by and restaurant. Mason’s Minn.St. 
1927, § 5907.—Green vy. Elgin Hotel 
Co., 295 N.W. 905. 

Mo.App. The owner of an _ office 
building who retains control over com- 
mon entrances, stairways, elevators 
and halls, owes duty of exercising 


injuries’ 


* ‘ “ h 6 
say 4 a PRS e 


LANDLORD AND TENANT — 


reasonable care to maintain such places 
and. utilities in a reasonably safe con- 
dition for use, and a negligent breach 
of such duty will give rise to a cause 
of action in favor of a tenant or invitee 
for personal injuries resulting from 
breach of duty.—Horvath vy. Chestnut 
Street Realty Co., 144 S.W.2d 165. 

Evidence that plaintiff was on her 
way to visit a tenant in building to 
renew plaintiff's subscription for a 
newspaper when accident happened 
warranted conclusion that plaintiff was 
an ‘invitee’ upon defendant’s prem- 
ises, and as such invitee defendant 
owed plaintiff duty to exercise ordinary 
eare to keep premises, including stair- 
way, in a reasonably safe condition 
for plaintiff's use in transacting busi- 
ness with tenant.—Horvath y, Chestnut 
Street Realty Co., 144 S.W.2d 165. 

Nev. Where toilets on premises oc- 
eupied in part by the landlord are un- 
der his control and are used in common 
by the employees of both landlord’ 
and tenant, the landlord’s duty to 
maintain the toilets in a safe condition 
is owed not only to the tenant and 
his employees, but also to the tenant’s 
guests and invitees—Seavy v. I. X. L. 
Laundry Co., 108 P.2d 353. 

Where a landlord furnishes toilet fa- 
cilities to his tenants, an implied in- 
vitation to use the toilets is thereby 
extended to persons coming on the 
premises intending to transact business 
with a tenant, as regards the landlord’s 
liability for a defective condition of 
the premises.—Seavy v. I. X. L. Laun- 
dry Co., 108 P.2d 853. 

N.H. Generally, a tenant, a member 
of his family, or his guest cannot sue 
a landlord in tort for personal injuries 
due to landlord’s omission to repair 
premises which have passed into pos- 
session and control of tenant, even if 
landlord has agreed to make repairs. 
—Busick v. Home Owners Loan Cor- 
poration, 18 A.2d 190. 


N.Y.App.Div. In determining land- 
lord’s liability for death of janitor- 
tenant’s guest who fell through sky- 
light while playing on garage roof 
reached through door leading from jan- 
itor-tenant’s second floor apartment, 
three-story building occupied by garage 
and store on first floor and by four 
separate apartments on upper floors 
served by two separate entrances, each 
leading to one of the second-floor apart- 
ments and the apartment above it, was 
not a “multiple dwelling” within pur- 
view of Multiple Dwelling Law, and 
hence landiord had no duty to keep 
garage roof in a reasonably safe con- 
dition unless the roof was used in com- 
mon by the families occupying the two 
second-floor apartments. Multiple 
Dwelling Law, § 1 et seq.—Mercier v. 
Bushwick Sav. Bank, 24 N.Y.S.2d 666, 
261 App.Div. 151. 


In action for death of 3% year old 
boy who, while playing on garage roof 
reached through door of second-floor 
apartment occupied by janitor-tenant 
whom boy was visiting, fell through 
skylight which had been in disrepair 
for several months, evidence estab- 
lished that janitor-tenant’s family and 
family occupying other second-floor 
apartment which had window opening 
onto roof used roof in common with 
knowledge of landlord, and hence land- 
lord had duty to keep roof and skylight 
thereon in a reasonably safe condition. 
—Mercier vy. Bushwick Sav. Bank, 24 N. 
Y.S.2d 666, 261 App.Div, 151. 

Ohio App. Where defendants leased 
rooms in lodge building and passage- 
way leading thereto to board of elec- 
tions for voting purposes, and board 
had sole control of premises when 
plaintiff, who desired to vote, allegedly 
stumbled over top step of stairway 
which projected above sidewalk lead- 
ing to stairway, statutes respecting 
theaters and exit lights on premises 
used as theaters did not place a statu- 
tory duty upon defendants to light 
premises, and there was no common- 
law duty to light. Gen.Code, §§ 12600- 
ian a ee v. Fox, 31 N.H.2d 


The statute concerning handrails for 
stairways in certain buildings did not 
impose liability on lessors who leased 


/ Po Ne aad I | o 


VeRO ms: 1 a MA RSE 
rooms in lodge building and passage- — 
way leading thereto to board of elec- — 
tions for voting purposes for injuries 
sustained when voter stumbled over ~ 
top step of dimly lighted stairway 
which projected above sidewalk lead- 
ing to stairway, where stairway was 
on outside of building, and there was 
no handrail on stairway or evidence 
warranting inference that injuries were 
proximately caused by absence of rail. 
Gen.Code, §§ 1006, 1007.—Carr v. Fox, 
31_N.E.2d 713. 

Where defendants leased rooms in 
lodge building and passageway lead- 
ing thereto to board of elections for 
voting purposes, and board had sole 
control of premises at time of accident, 
and there was no evidence of structural 
defects in premises, and there was no 
evidence that injuries were proximately 
caused by absence of handrail, and de- 
fendants were not charged with main- 
taining a nuisance, and place of acci- 
dent was not a common stairway, de- 
fendants were not liable for injuries re- 
ceived when voter stumbled over top 
step of stairway which projected above 
sidewalk leading to outside stairway to 
building, notwithstanding that stair- 
way was dimly lighted and had no 
handrail. Gen.Code, §$§ 1006, 1007, 
12600-2, 12600-35.—Carr v. Fox, 31 N. 
W.2d 713. 

Wis. Where labor union rented hall 
from owner for purpose of holding a 
meeting and defendant so placed a 
raised platform near entrance as to 
intrude upon middle aisle and it could 
reasonably have been anticipated that 
platform would create a hazard to per- 
sons entering or leaving the hall, own- 
er was liable for injuries sustained by 
a union member in a_ fall resulting 
from stumbling over platform in en- 
tering hall—Hromek v. Gemeinde, 298 
N.W. 587, 238 Wis. 204. 

_An owner who agreed to furnish 
light, heat and janitor service and to 
arrange chairs and platform in hall 
rented to labor union for a meeting, 
had duty of due care in so placing the 
platform as not to create a hazard to 
persons entering the hall—Hromek v. 
Gemeinde, 298 N.W. 587, 238 Wis. 204. 
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Ga.App. In leasing premises, land- 
lord impliedly warrants that premises 
are in good repair at time of leasing, 
and if person rightfully on premises 
is injured by a latent defect in prem- 
ises which was in existence at time of 
lease, landlord is liable if injured per- 
son could not have avoided injury by 
exercise of ordinary care.—Wilson vy. 
Elijah A. Brown Co., 10 S.H.2d 219, 62 
Ga.App. 898. 


N.Y.City Ct. The Multiple Dwelling 
Law, imposing on the owner the pri- 
mary duty to keep premises in suitable 
repair, was intended for the protection 
of the tenant and visitors of the tenant. 
De ee ae cas § 78.—Beren- 
son v. inov ea orporation, 22 
N.Y.S.2d 472. o E 


Pa.Super. Generally, landlord who is 
entirely out of possession and control 
is not liable for bodily harm caused 
to tenant and those on leased premises 
in tenant’s right by reason of any 
dangerous condition existing when ten- 
ant took possession, except where 
landlord conceals or fails to disclose 
dangerous conditions of which he has 
knowledge and which tenant is un- 
aware of and cannot be expected to 
discover, and where landlord, who 
knows or should know of dangerous 
conditions, leased premises for purpose 
involving admission of many persons 
and has reason to believe that tenant 
will not first correct the conditions.— 
Maglin yv. Peoples City Bank, 14 A,2d 
827, 141 Pa.Super. 329. 

Pa.Com.Pl. A landlord is not liable 
to a business invitee for damages aris- 
ing from an accident resulting from 
the alleged negligent construction of a 
staircase, where the alleged negligence 
consists of a lack of uniformity in the 
height of the risers, the greatest dif- 
ference being that of 1% inches be- 
tween the first and second steps, un- 
evenness of the steps, wearing of the 
steps, particularly in the middle; the 
fact that the steps were somewhat off- 


: lar method or any special appliance on 
stairway to avoid being held guilty of 
negligence, and test was whether, under 


circumstances in evidence and within 
specific assignments of negligence 
pleaded in invitee’s petition, owner 


failed to exercise such care as an ordi- 
narily prudent person would use under 
similar circumstances to maintain stair- 
way in a reasonably safe condition for 
use of tenants and invitees.—Horvath v. 
ean Street Realty Co., 144 S.W.2d 


N.J. Generally, a landlord is under 
no greater duty to persons who come 
upon leased land, by invitation of the 
tenant, than he is to the tenant.—La 
Freda v. Woodward, 15 A.2d 798, 125 
N.J.L. 489, 130 A.L.R. 1269. 

An owner of a building “construct- 
ed’, “designed”, or “devoted” for a 
‘public or semi-publie use’, by letting 
building for such purposes, is deemed 
to have extended an invitation to the 
public to make such use thereof and 
must exercise feasonable care for safe- 
ty of those who respond to the invi- 
tation.—La Freda vy. Woodward, 15 A. 
aoeatae: 125 N.J.L. 489, 130 A.L.R. 


A landlord who leases his land for 
a purpose which involves admission of 
a large number of persons as patrons 
of his lessee is liable for bodily harm 
suffered by patrons by reason of an 
artificial condition existing when les- 
see took possession, if lessor knew or 
should have known of condition, and 
realized or should have realized the 
unreasonable risk to patrons involved 
therein, and had reason to expect that 
lessee would admit his patrons before 

a the land was put in reasonably safe 
condition for their reception.—La Fre- 
da v. Woodward, 15 A.2d 798, 125 N.J. 
L. 489, 180 A.L.R. 1269. 


The use of a building is not “public 
use” or ‘“semi-public use’ within doc- 
trine imposing a direct liability upon 
landlord for bodily harm suffered by 
patrons of lessee merely because use 
contemplates admission of a ‘‘number” 
of persons as patrons of lessee, but to 
warrant denominating use as “public” 
or “semi-public” it is essential that the 
number be “large”, in the sense of 
great as opposed to small.—La Freda 
v. Woodward 15 A.2d 798, 125 N.J.L. 
489, 130 A.L.R. 1269. 


The use of a private dwelling as an 
office for practice of medicine by phy- 
sician-lessee was not a “public use” or 
“semi-public use” within doctrine im- 
posing a direct liability upon landlord 
for bodily harm suffered by patrons 
of lessee, where a ‘public or semi- 
public use’ of leased premises was 
contemplated, and hence landlord was 
not liable for injuries sustained by 
physician’s patient as result of fall 
upon demised premises either upon 
ground of negligence or existence of 
a nuisance—La Freda v. Woodward, 
15, A.2d 798, 125 N.J.L. 489, 130 A.L. 
R. 1269. 


. Unless use of demised premises is 
“public” or ‘“semi-public”’, invitees of 
lessee enter demised premises at les- 
see’s invitation alone, and, not being 
invitees of landlord also, they have no 
right against jandlord save as derived 
from the lessee.—La Freda v. Wood- 
ward, 15 A.2d 798, 125 N.J.L. 489, 130 
A.L.R. 1269. 
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$ 
D.C.N.Y. Under New York Law, an 
action by tenant ayainst landlord for 
personal injuries sustained as result of 
defective concition of premises cannot 
be maintained unless it is shown that 
landlord had actual or constructive no- 
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i el ey : rey a 
tice of the defective condition of the’ 
premises. 


aks 


Multiple Dwelling Law N. 
ve 4, subds. 3, 27, 78; Tenement 
House Law N.Y. § 102.—Costagliola v. 
Home Owners’ Loan Corporation, 35 
F.Supp. 930. 

_Under New York Law, where plain- 
tiffs were tenants-in multiple dwelling 
house at time it wags conveyed to Home 
Owners’ Loan Corporation, and about 
seven weeks after conveyance plaintiff- 
wife was injured when she tripped in 
a hole in dining room floor, actual no- 
tice of defective condition of premises 
given to former landlord would not 
constitute “constructive notice’ to the 
corporation, so as to authorize action 


against the corporation for injuries 
sustained. Multiple Dwelling Law N 
WAS ta Reuss (Sai. Tenement 


House Law N.Y. § 102; Real Proper- 
ty Law N.Y. §§ 223, 248.—Costagliola 
v. Home Owners’ Loan Corporation, 35 
F.Supp. 930. 

Ala. In absence of a covenant to 
repair, the landlord is liable to tenant, 
his guests, servants, or others entering 
under his title, only for injuries re- 
sulting from a latent defect known to 
him at time of the leasing, and which 
he conceals from the tenant.—Green v. 
Jefferson County Building & Loan 
Ass’n, 3 So.2d 415. 

Fla. If there is some latent defect 
in leased premises, such as original 
structural weakness or decay, rendering 
occupation of premises dangerous, 
known to the landlord and not known 
to the tenant or discoverable by him 
on reasonable inspection, the landlord 
has the duty to disclose the defect and 
if he fails to do so he is liable for in- 
jury resulting therefrom.—Butler v. 
Maney, 200 So. 226. 


Ga. The responsibility of a _ land- 
lord for injuries to his tenant’s invitee 
for failure to repair a latent defect 
before leasing premises is not absolute 
under statute but depends on his 
knowledge, constructive or actual, of 
the defect and the consequent neces- 
sity for repairs, and hence if by exer- 
cising ordinary care in performing 
his obligation to keep premises in re- 
pair landlord ought to have known 
of a latent defect, he becomes answer- 
able in damages to the tenant, or one 
entering under the authority of the 
tenant, for personal injuries sustained 
by reason of the defect. Code 1933, § 
61-111.—Elijah A. Brown Co. v. Wil- 
son, 13 S.E.2d 779, 191 Ga. 750, re- 
versing Wilson vy. Elijah A. Brown Co., 
10 S.H.2d 219, 62 Ga.App. 898, man- 
date conformed to 14 S.H.2d 486. 

Ga.App. A notice by a tenant to 
agent of reconstruction finance corpora- 
tion that roof of rented premises 
leaked, that some of the window panes 
were out, and that house was in gen- 
eral bad condition, would not charge 
corporation with notice of, or with 
negligence in failing to discover, de- 
fective plank in porch floor, as basis 
for recovery of damages for injuries 
sustained by tenant’s wife, notwith- 
standing that corporation knew that 
premises were in need of repairs and 
not in condition to be occupied by a 
tenant.—Reconstruction Finance Cor- 
poration v. Bilton, 15 S.H.2d 803. 


Ky. To charge landlord with negli- 
gent failure to maintain light in hall- 
way, one suing for tenant’s death in 
fall must establish either that landlord 
had actual knowledge of the absence 
of light or of defect in lighting fixtures 
or that the condition had existed for 
so long a time before the accident as 
to charge him with constructive notice, 
with concomitant duty to exercise ordi- 
nary care to discover and remedy the 
condition. Ky.St. § 3037g-41.—Har- 
wood’s Adm’r v. Richter, 150 S.W.2d 
642, 286 Ky. 162. 


N.Y.Sup. An individual defendant 
who became the owner of leased prem- 
ises only four days before accident 
could not be held liable to tenant for 
injuries sustained when his hand 
slipped against glass and broke it 


‘while attempting to open a window, 


where that defendant did not create 
the allegedly defective condition com- 
plained of and had no reasonable op- 
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portunity to discover it on prompt 
inspection and to remedy it.—Kapple 
v. Home Owners’ Loan Corporation, 29 
N.Y.S.2d 576. A 
Ohio App. In action against landlord 
for injuries sustained when tenant fell | 
through loose board in flooring of at- | 
tic, to which landlord had reserved ~ 
right of access, landlord’s liability de- 
pended upon whether he had used care oy 
which a reasonably prudent person’ — 
would use under similar circumstances | 
to maintain safe condition ’of premises, 
so that Jandlord would not be liable for 
injuries resulting from some concealed _ 
defect of which he was wholly ignorant — 
and which in the exercise of reasonable 
care he would not discover, since land- 
lord was not an “insurer’.—Waite Vv. 
Thomas Hmery’s Sons, 32 N.H.2d 764. — 
Tex.Com.App. Where owner leased — 
entire apartment building without — 
agreement as to who was to make re- 
pairs, subtenant renting one apart- 7) 
ment stood in same relation to owner ix 
as tenant and no recovery could be ~ 
had against owner for subtenant’s — 
death allegedly resulting from defec- . — 
tive condition of porch used in veachas Gaal 
ing subtenant’s apartment, in absence 
of showing of any knowledge of de- | 
fect on part of owner.—Morton v. Bur- ie 
ton-Lingo Co., 150 S.W.2d 239, 136 — 
Tex, 263, affirming Burton-Lingo Co. v. 
Morton, 126 S.W.2d 727. fa : ha 
Where owner of apartment building — 
rented entire building to tenant with-— 
out any agreement as to who should _ 
make repairs, fact that owner knew 
that tenant would sublet some of — 
apartments did not change lease con- ~ 
tract so as to render owner liable for 
death of subtenant allegedly resulting 
from defect in porch of which owner 
had no knowledge.—Morton vy. Burton- 
Lingo Co., 150 S.W.2d 239, 136 Tex. 
263, affirming Burton-Lingo Co. vy. © 
Morton, 126 S.W.2d 727. oyna 
A subtenant is to be regarded as so 
far identified with tenant that his 
right to recover from landlord for in- 
juries, resulting from unsafe condition 
of premises is no greater than ten- 
ant’s right would have been if he had 
been injured.—Morton v. Burton-Lin- ~ 
go Co., 150 S.W.2d 239, 136. Tex. 263, 
affirming Burton-Lingo Co. v. Morton, ~~ 
126 S.W.2d 727. ; ' ; ; eq 
A subtenant is not deemed to be one - 
of the general public so as _ to have 
a right of action against landlord for 
injuries resulting from unsafe condi- 
tion of premises where general publie’s 
right would be greater than that of ~ 
tenant.—Morton v. Burton-Lingo Co., on 
150 S.W.2d 239, 186 Tex. 263, affirming 
Burton-Lingo Co. v. Morton, 126 S.W. ; 
2d 727. \ 
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Ala. In absence of a covenant to re- 
pair, the landlord is liable to tenant, 
his guests, servants, or others entering 
under his title, only for injuries re- © 
sulting from a latent defect known to | 
him at time of the leasing, and which 
he conceals from the tenant.—Green 
v. Jefferson County Building & Loan f 
Ass'n, 8 So.2d 415. im 


Ga.App. Where warehouse building 
was not defectively constructed for use 
as a warehouse, was not in state of dis- 
repair when tenant was put in exclu- 
sive possession and did not subsequent- 
ly become in disrepair, and tenant went 
into the building and used it for am 
office building, with landlords’ knowl- : : 
edge, and there was no agreement by ra 
landlords to refit or remodel the build- ; 
ing, landlords were not liable to ten- 
ant’s employee for injuries sustained by 
employee when she tripped over iron 
firedoor guide in hallway. Code 1933, in 
§§ 61-111, 61-112.—Childers v. Speer, 12 3 
S.H.2d 439, 638 Ga.App. 848. \ 


Ill, A landlord, who rents premises 
to several tenants retaining control of 
stairways, passageways or cellarways 
for common use of tenant, has duty of ' 
exercising reasonable care to _ keep 
premises in reasonably safe condition, 
and he is liable for injury which re- 
sults to persons lawfully in the build- 
ing for failure to perform duty.—Mur- 
phy vy. Illinois State Trust Co., 31 N. 
H.2d 305, 375 Ill. 310, affirming Mur- ES 


ae 
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phy v. Brichler, 27 N.H.2d 1003, 305 
Iil.App. 6. 

La.App. Where by law or by con- 


tract an obligation to make alterations 
or to do refinishing is imposed on ei- 
ther of the parties to a lease, the fact 
that an independent contractor is em- 
ployed to do the work does not relieve 
the party employing the contractor 
from liability for the results of the 
eontractor’s negligence.—Mercury Ins. 
‘Co. v. Hodges, 199 So. 526. ; 

La.App. A lessor was not liable to 
lessee of store for damages caused by 
ti’ flooding by rain water entering the 
store and for alleged obstructions 
placed by lessor on side of building 
where store was located where lessee 
made no effort to minimize damage 
but closed the store and filed suit on 
day when store was flooded or the 
following day and it was impossible 
to estimate or separate the damage 
caused by the water from that caused 
by lessee’s. failure to minimize the 
damage, and alleged obstructions had 
no causal connection with rain water 
entering the store.—Greco v. Live Oak 
Properties, 1 So.2d 841. 

La.App. A lessor is liable to his ten- 
ant for damage to tenant’s goods re- 
sulting from negligence of contractor 
employed to re-roof. building. Civ. 
Code, art. 2700.—West Bros. v. Pier- 
son, 2 So.2d 71, 

Any damage to goods of tenants 
through negligence of independent con- 
tractor employed by lessor to re-roof 
building renders both contractor and 
lessor liable in solido as ‘joint tort- 
ron eis West Bros. v. Pierson,. 2 So. 
2d ‘ 

Nev. Where toilets on premises oc- 
- cupied in part by the landlord are un- 
der his control and are used in com- 
mon by the employees of both landlord 
and tenant, the landlord’s duty to 
maintain the toilets in a safe condition 
is owed not only to the tenant and his 
employees, but. also to the tenant’s 
- guests and invitees.—Seavy v. I. X. L. 
Laundry Co., 108 P.2d 853. p ‘ 
_  N.Y.App.Div. Where plaintiff was an 
_ “invitee” of tenant of apartment who 
- employed plaintiff to do housework in- 
eluding cleaning of windows, and 
plaintiff fell because of allegedly defec- 
_ tive condition of lower sash of window, 
resulting from repairs made by land- 
lord, there was no liability on part of 
landlord to plaintiff in view of fact 
that the allegedly defective repairs 
- were made during rehabilitation of the 
_ apartment before the demise thereof to 
the tenant.—Lenetsky v. Dime Sav. 
_ Bank of Brooklyn, 25 N.Y.S8.2d 801, 261 

App.Div. 977. 

N.Y.App.Div. In action by tenant of 
space in loft building against landlord 
for damages to personalty arising out 
of alleged negligence of landlord, land- 
lord could not set up as a defense a 
clause in lease exempting landlord from 
claim for damages caused by landlord’s 
negligence, in view of statute declaring 
void agreements exempting landlords 
from liability for damages for injuries 
to personalty caused by, or resulting 
from, negligence of landlord or his 
servants. Real Property Law, § 234.— 
Billie Knitwear v. New York Life Ins. 
Co., 27 N.Y.S.2d 3828, 262 App.Div. 714, 
affirming 22 N.Y.S.2d 324, 174 Misc. 
978, appeal granted 28 N.Y.S.2d 726, 
262 App.Div. 7438. 


ec) ee ae 


ES 


fds: 


Oys eer tT oe 
=A, : 
ra 


Bras at 


i 


§ 923 

N.Y.App.Div. Where merchandise of 
tenant, occupying basement store, was 
damaged by water seeping through ceil- 
ing from upper floor during heavy rain 
but source of water was not shown, in 
order to hold landlord liable it’ was 
incumbent on tenant to establish either 
actual or constructive notice of a de- 
fect._Silver v. Dry Dock Sav. Institu- 
tion, 25 N.Y.S.2d 136, 261 App.Div. 283, 
reversing, 19 N.Y.S.2d 90. 
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N.Y.Sup. The statute declaring void, 
as against public policy, and wholly 
unenforceable, agreements exempting 
lessors from liability for damages for 
injuries to personalty caused by or re- 
sulting from the negligence of the les- 
sor, his agents, servants, or employees. 
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LANDLORD AND TENANT 
in the operation and maintenance of 
demised premises, is not unconstitu- 
tional on ground that it is an arbi- 
trary and capricious invasion of a les- 
sor’s liberty of contract and hence re- 
pugnant to the “due process’ and 
“equal protection” clauses of the Fed- 
eral and State Constitutions. Real Prop- 
erty; Law, § 234; Const.N.Y. art, 1, § 
6; U:S.C.A.Const. Amend. 14.—Billie 
Knitwear v. New York Life Ins. Co., 
22 -N.Y.8.2d 324, 174 Mise. 978. 
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Ariz. Where landlord is in control 
of the plumbing in a building and 
negligently allows it to get out of re- 
pair, or negligently repairs it, the 
landlord is liable for any damage sus- 
tained by a tenant as result of water 
escaping from the fixtures.—Williams 
v. Hagans, 105 P.2d 958. , 

Where defendants leased portion of 
building to plaintiff for use as drug 
store, and _ retained complete control 
and supervision of portion of building 
above the drug store, which defend- 
ants used as_ hotel, f 
undertook to care for and repair plumb- 
ing in building were liable for dam- 
age to merchandise in drug_ store 
caused by leak in plumbing in a hotel 
room located above the drug store, in 
absence of evidence tending to show 
that the occupant of the room was neg- 
ligent—wWilliams v. Hagans, 105 P.2d 
958. 
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N.Y.Sup. Where the whole of a 
building was leased for use as a_ fac- 
tory and the fee owner reserved no 
right of occupancy or control of any 
part of premises, such fee owner could 
not be held liable at common law for 
injuries to a sublessee of a part of the 
building resulting from defective eleva- 
tor shaft door, since at common law 
liability in tort is an incident to oc- 
cupation or control.—Hente v. Sher- 
eoop Corporation, 23 N.Y.S.2d 538, 175 
Mise. 321. 

Both at common law and under stat- 
utes which hold the owner of a tenant- 
factory building responsible for eleva- 
tors therein and provide that the word 
“owner” thus used includes the lessee 
of the whole of a building, the lessee 
of a factory building, who occupied the 
whole thereof except for two small por- 
tions sublet to others, was liable for in- 
juries to a sublessee resulting from de- 
fective elevator shaft door not kept in 
repair as required by Labor Law. lLa- 
bor Law, §§ 255, 315, subd. 1; § 316, 
subd. 2.—Hente vy. Shercoop. Corpora- 
tion, 23 N.Y.S.2d 538, 175 Mise. 321. 
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Ala. In absence of a covenant to re- 
pair, the landlord is liable to tenant, 
his guests, servants, or others enter- 
ing under his title, only for injuries 
resulting from a latent defect known 
to him at time of the leasing, and 
which he conceals from the tenant.— 
Green v. Jefferson County Building & 
Loan Ass’n, 3 So.2d 415. 


Cal.App. A landlord is not responsi- 
ble to other parties for the misconduct 
or injurious acts of his tenant to whom 
his estate has been leased for a lawful 
and proper purpose, when there is no 
nuisance or illegal structure upon it at 
the time of the letting—Wiersma vy. 
City of Long Beach, 106 P.2d 45. 

Cal.App. A landlord was not liable 
for injuries sustained by employee of 
glazing contractor employed by tenant 
to repair skylight when employee fell 
from skylight where evidence was un- 
disputed that defective condition could 
not have been discovered by reasonable 
eare or inspection.—Reinhard vy. Lawr- 
ence Warehouse Co., 107 P.2d 501. 

A tenant which employed glazing 
contractor to repair skylight was not 
liable for injuries to contractor’s em- 
ployee who fell from skylight, where 
evidence disclosed that no. reasonable 
or ordinary inspection would have en- 
abled tenant to discover defective con- 
dition.—Reinhard v. Lawrence Ware- 
house Co., 107 P.2d 501. 

Cal.App. A landlord letting portions 
of a building to separate tenants and 
retaining other portions under his con- 
trol is under responsibility of a general 


defendants who’ 


owner of real estate who holds « 
general invitation to others to e 
upon and use his property, 


exercised to have the portion retained 


by him reasonably safe and fit for uses © 


which he has invited others to make 
of it-—Reiman v. Moore, 108 P.2d 452. 

Cal.App. A landlord is ordinarily 
under no duty to inspect or maintain 
premises in his lessee’s possession, as 
respects liability for injuries to third 
persons.—Basye v. Craft’s Golden State 
Shows, 111. P.2d 746. 

Cal.App. An owner and operator of 
earnival shows, who failed to maintain 
reasonable inspection of shooting gal- 
lery, operated in conjunction therewith 
by independent concessionaire, is liable 
for injury to show patron, struck in 
eye by deflected fragment of bullet, 
fired by patron of such gallery, as re- 
sult of defective condition of beaver- 
board placed between targets and steel 
backstop to prevent rebound of lead 
fragments, though corporation owning 
park, in which shows were being op- 
erated under agreement with such own- 
er, may also be liable for failure to 
perform its duty to maintain such in- 
spection.—Basye v. Craft’s Golden State 
Shows, 111 P.2d 746. 

A carnival show owner and operator, 
going into possession of portion of 
park owned by corporation under 
agreement providing for payment of 
certain percentages of gross receipts of 
various attractions to such corporation 
became lessee of such portion of prem- 
ises for purpose of operating his con- 
cessions and attractions for profit, so 
as to render him liable for injury to 
show patron as result of owner’s neg- 
ligence in failing to maintain reason- 
able inspection of shooting gallery op- 
erated in conjunction with shows by 
independent concessionaire, though 
such corporation reserved right to op- 
erate and control certain concessions 
on premises.—Basye v. Craft’s Golden 
State Shows, 111 P.2d 746. 

One operating shooting gallery in 
conjunction with carnival shows under 
agreement with owner thereof, whose 
contract with corporation for operation 
of shows in its park gave such owner 
exclusive control of all shows and con- 
cessions, was not lessee of such corpo- 
ration and independent concessionaire 
by virtue of implied agreement with 
corporation, so that corporation was 
not liable for injury to show patron, 
struck by deflected fragment of bullet, 
fired by patron of shooting gallery, as 
result of defective condition of beaver- 
board placed between targets and steel 
backstop to prevent rebound of lead 
fragments.—Basye v. Craft’s Golden 
State Shows, 111 P.2d 746. 


Cal.App. Even if lessees who operat- 
ed property upon which there was a 
polo field and swimming pool to which 
the general public was invited were 
chargeable with negligence with respect 
to maintenance of pool, such negli- 
gence could not be imputed to lessor 
so as to render lessor liable for death 
of plaintiffs’ six-year old child who 
was drowned in pool—Mundt v. Now- 
lin, 112 P.2d 782. 


A landlord is not liable for negli- 
gence of his tenants and neither is he 
liable to others for a nuisance created 
upon his premise by tenants, who ac- 
quired leasehold for lawful and proper 
purposes, where there was no nuisance 
or illegal structure upon land at time 
a Ber sey vy. Nowlin, 112 P.2d 
Cal.App. A restaurant proprietor as 
lessee of premises, although not insurer 
of safety of its patrons, was in duty 
bound to use reasonable care to keep 
premises in a safe condition and to 
give warning of latent or concealed 
perils, but was not liable for injury 
to invitee resulting from danger which 
was obvious or which should have been 
observed in exercise of reasonable care 
by invitee—Neel v. Mannings, Inc., 
115; P.2d 999, 

Ga. On question of a landlord’s lia- 
bility to tenant or tenant’s invitee for 
injuries, ordinary care in the fulfill- 
ment of the landlord’s duty to keep 
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bound to see that reasonable care is_ 
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ti n of the premi 


ax 


ti 
is not liable for injuries sustained by 


P1933, 
“sv. Wilson, 13 S.H.2d 779, 191. Ga. 750, 
sreversing Wilson’ v. Elijah A. 
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race for injuries on aomived’ premises estes. 


and all latent de- 
ng, and a Jandlord 


1e existence of. 


eason of a latent defect simply because 
existed at the time of the lease. Code 
§ 61-111 Elijah A. Brown Co. 


Brown 
0., 10 S.H.2d 219, 62 Ga.-App. 898, 
mandate conformed to 14 S.H.2d 486. 

Ga.App. In leasing premises, land- 
lord impliedly warrants that premises 
are in good repair at time of leasing 
and if person rightfully on premises is 
injured by a latent defect in premises 
which was in existence at time of lease, 
landlord is liable if injured person 
could not have avoided injury by ex- 
ercise of ordinary care.——Wilson vy. 
Elijah A. Brown Co., 10 S.H.2d 219, 62 
Ga.App. 898. 


In. A landlord, who rents premises 
to several tenants retaining control of 
stairways, passageways or cellarways 
for common use of tenant, has duty of 
exercising reasonable care to keep 


- premises in reasonably safe condition 


and he is liable for injury which re- 
sults to persons lawfully in the build- 
ing for failure to perform duty.—Mur- 
phy v. Illinois State Trust Co., 31 N. 
BH.2d 305. 375 Ill. 310, affirming Mur- 
phy vy. Brichler, 27 N.H.2d° 1008, 305 
Tll.App. 6. + 


Ky. That owner of lot leased the lot 
to another prior to time of injury to 
pedestrian who fell on sidewalk ad- 
jacent to the lot would not relieve the 
owner of the lot from liability if the 
dangerous condition of the sidewalk ex- 
isted at the time the lease was made 
and had been caused by some act of the 
owner of the lot or its predecessor in 
title, since it is the owner’s duty to re- 
move the nuisance or defect before he 
delivers the premises to the tenant.— 
Equitable Life Assur. Soc. of U. S. v. 
McClellan, 149 S.W.2d 730, 286 Ky: 17. 

La.App. Under statutes imposing du- 
ty on tenant to make certain repairs 
and imposing liability on landlord for 
injuries caused by defects in building, 
landlord or owner is not liable to third 
person rightfully on leased premises 
during existence of lease for injury 
caused by failure of tenant to make 
repairs owed by tenant under statute. 
Civ.Code, arts. 670, 2315, 2322, 2716.— 
Loan Corpo- 
ration, 1 So.2d 362. 


Neb. Where premises are leased for 
a public or semipublic purpose, and 
the lessor knows at the time of leasing 
that a dangerous condition exists’ 
thereon rendering the premises unsafe 
for the public use intended, the lessor 
is liable for injuries sustained by the 
lessee’s patrons who, on invitation, ex- 
press or implied, are admitted to such 
demised premises to make use of them 
for the particular purpose for which 
the premises were leased.—Nelson v. 
Hokuf, 299 N.W. 472. 

Where lessors of premises used as 
a beer parlor and recreation center had 
a trapdoor which opened to basement 
and which was without guard rails or 
warning, directly in front of door of 
public toilet, and lessors must have 
contemplated that trapdoor and toilet 
might be used at the same time, lessors 
were liable to a patron of the beer 
parlor and recreation center for in- 
juries sustained by him when he came 
from toilet after trapdoor had been 
opened and fell through the trapdoor. 
—Nelson vy. Hokuf, 299 N.W. 472. 

N.J. A landlady was not liable for 
injuries sustained by 72 year old fe- 
male patron of tenant’s restaurant who 
fell over a step in ladies’ lavatory 
where evidence showed that lavatory 
was furnished with lighting equipment, 
there was no proof of nuisance or that 
landlady was .obliged to make repairs, 
if any were to be made, and evidence 
failed to show that repairs should have 
been made, or that step was a structur- 
al defect.—Hill v. Tung Wah Low, 19 
A.2d 786, 126 N.J.L. 553, 

N.J. A landlord is not responsible 


+S aeitioh will disclose — 


ing from tenant’s negligence, where the 
premises are capable of designed use 
free from danger to strangers.—Brit- 
tain v. mane Refining Co., 19 A.2d 
793, 126 N.J.L. 528. 

A’ landowner is not an “insurer” 
against tenant’s negligence, and he is 
not a “guarantor” of the nonnegligent 
use of a contrivance that is not in es- 
sence a nuisance at the time of the let- 
ting, but may become such thereafter 
only because of tenant’s failure to ex- 
ercise reasonable care.—Brittain vy. At- 
lantic Refining Co., 19 A.2d 793, 126 
N.J.L. 528. 

N.Y.Sup. Where pedestrian was in- 
jured when a glass window ventilator 
fell on her from the ninth floor of de- 
fendant’s building, the ninth and tenth 
floors of which were leased to co-de- 
fendant under a written lease, the jury 
properly found that so far as pedes- 


trian and her coplaintiff were con-. 


cerned both defendants were liable.— 
Wellington v. Jones Estate Corporation, 
29 N.Y.S.2d 433. 

N.C. In action against landlord and 
his tenants for death of 4% year old 
child as result of falling into sewage 
pit, where there was no evidence that 
landlord participated in maintenance 
of pit, if tenants were not liable, land- 


lord was not.—Wellons y, Sherrin, 14 


S.B.2d 426, 219 N.C. 476. 

Or. Lessee bringing water upon 
premises under its exclusive control 
and storing water in an elevated tank 
was bound to exercise a degree of care 
proportionate to the injuries likely to 
result to others if the tank should 
prove incapable of confining the water. 
—Suko v. Northwestern Ice & Cold 
eoraRe €Co., 113 P.2d 209: 

If possession and control of 
Biathoent and stairway passed to ten- 
ant under lease, tenant would be liable 
to its customer for negligence in fail- 
ing to maintain that area in a reason- 
ably safe condition for use of its in- 
vitees and covenant of landlord to 
make repairs would not relieve tenant 
from the consequences of: its negli- 
gence.— Wilkens v. Western States Gro- 
cery Co., 114 P.2d 542. 

Pa. An owner leasing second floor 
for use as automobile repair shop 
which could be entered only by means 
of ramp was not liable for injuries sus- 
tained when tenant’s customer was hit 
by automobile while ascending ramp to 
get his automobile, on ground that 
ramp was too narrow for safety, where 
customer knew width of ramp and re- 
alized the risk involved.—Hild v. Mont- 
gomery, 20 A.2d 228, 342 Pa. 42. 

A landlord’s duty to tenant’s busi- 
ness invitee to keep the premises safe 
is not greater than duty owed by ten- 
ant to invitee.—Hild v. Montgomery, 20 
A.2d 228, 342 Pa. 42. 


Pa.Com.Pl. The liability of a land- 
lord to third persons arises only when 
he has contracted to repair, let the 
premises in a ruinous condition, or 
‘expressly licensed the tenant to do acts 
amounting to a nuisance, where the 
premises are in the sole possession and 
control of a tenant.—Miles v. Goessler, 
89 P.L.J. 155 

Pa.Com.Pl. One who enters leased 
premises without express or implied in- 
vitation is but a mere licensee, and the 
only duty on the tenant or landlord is 
to refrain from wantonly or willfully 
injuring such licensee.—Lehr v. Myers, 
54 York 

R.I. A landlord who merely retains 
general control of common passageways 
is not under any duty to a stranger 
rightfully on the premises to see that 
the passageways are artificially lighted, 
if they are otherwise inherently safe 
and convenient.—Rietzel v. Cary, 19 A. 
2d 760, opinion adhered to 21 A.2d 5. 

R.I. Tenant’s friend who was_ in- 
jured in fall on unlighted winding 
stairway, to come within exception to 
general rule that a landlord is not un- 
der any duty to a stranger rightfully 
on the premises to see that passage- 
ways of which he has retained general 
control are artificially lighted if they 
are otherwise inherently safe and con- 
venient, was bound to show that stair- 


‘did not require 
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way was of an unusual type of con- 

struction and that for that reason arti- — 

ficial light was necessary for the pro- 

tection of persons using it. —Rietzel v. 

oe 19 A.2d 760, opinion adhered to 
1 A.2d 5 


Tex. Civ. App: Where premises are — 
rented in bad state of repair, land- — 
lord is liable to third person for in- 1 
juries resulting therefrom, and will be 
liable to a stranger for injuries sus- 
tained by him by reason of defective 
condition of premises in possession of 
tenant, where at time of letting there 
existed nuisance on such premises by 
reason of defective or dangerous con- Xe 
struction of building thereon or of ~ 
parts used as appurtenances thereto.— % 
Texas Co. v. Freer, 151 S.W.2d 907, me 
error dismissed, judgment correct. — ae 

Tex.Civ.App. In action against oil 
company for injuries to one of mo- © 
torist’s children and death of another ie Sr; 
from fire which broke out at filling — 
station subleased by company to oth- 
ers, evidence authorized recovery on a 
ground that there was:a defective con- 
dition in filling station driveway, where — 
automobiles were immediately over 
filler pipes opening into underground | 
tanks, and where gasoline accumulated. — 4 
—Texas Co. v. Freer, 151 $.W.2d 907, i i 
error dismissed, judgment correct. és 

Where oil company’s lease of filling | 
station from owner and its sublease 
it to repair, but— ene 
reserved right to repair, and exercised 
such right on driveway and filler pipes 
opening into driveway from under- 
ground tanks, and failed to require ~ 
owner or subtenants to repair, com- 
pany was liable for injury to one of 
motorist’s children and death of an- 
other child from fire due to detece 
condition of driveway wherein gasoline =38 
accumulated.—Texas Co. v. Freer, 151 
S.W.2d 907, error dismissed, judgment i; 
correct. PKS 

Tex.Civ.App. The owner of building fs 
in which beauty shop was operated 
under month to month lease was no 
liable for death of one lawfully in the 
shop as tenant’s invitee, whose death 
resulted from injuries sustained in 
fall on allegedly dangerously. slippery 
floor of shop, where it appeared floor 
was the same as any other newl 
waxed and polished floor, and, if sli 
pery, such condition was not’ a “co 
cealed defect”, but must have been ob- 
vious ‘to deceased, who had walked © 
about on the floor preceding day and 
had spent half a day working in shop nie 
at the time of the accident.—Russell — 
v. Liggett Drug Co., 153 S.W.2d 231, 
error refused. 


Wis. A lessor of land is subject to 
liability for bodily harm caused to les- 
see and others upon the land with con- 
sent of lessee or his sublessee by a con- 
dition of disrepair existing before or — 
arising after lessee has taken eet 
sion, if lessor has agreed by a covenant 
in the lease or otherwise to keep the 
land in repair, and the disrepair creates | 
an unreasonable risk to persons upon — 
the land which the performance of les- a 
sor’s agreement would have prevented. 
—Baum v. Bahn Frei Mut. Building e i Th 
Loan Ass’n, 295 N.W. 14, 237 Wis. 117. 


Wis. An owner who agreed to fur- 
nish light, heat and janitor service 
and to arrange chairs and platform in > 
hall rented to labor union for a meet- 
ing, had duty of due care in so plac- 
ing the platform as not to create a 
hazard to persons entering the hall.— 
Hromek v. Gemeinde, 298 N.W. 587, ; 
238 Wis. 204. Br 
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Ky. A provision of oil company’s ‘g 
contract to install underground tanks ‘ 
on property leased by it to other party a 
for operation of gasoline station, that = 
lessee should save lessor harmless from ie 
liability for injuries caused by leakage 
of petroleum by-products stored in 
such equipment or growing out of in- 
stallation and operation thereof, 
“whether the same results from negli- 
gence or otherwise”, did not contravene 
public policy and was valid defense to 
lessee’s action against lessor to recover 
damages for pollution of water in les- 
see’s well by gasoline escaping from 
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« 


>) 


§ 949 
such tanks as alleged result of negli- 
gent construction thereof.—Cobb v. Gulf 
Refining Co., 145 S.W.2d 96, 284 Ky. 
Mass. The owner of premises on 
which a nuisance exists, or which are 
in such defective condition that a nui- 
sance is likely to come into existence, 
eannot avoid liability to a third per- 
son who is injured by such nuisance 
merely by showing that, prior to the 
injury, he had let the premises to an- 
other, since, by the act of letting, he 
has contemplated and authorized the 
maintenance of a nuisance.—Nichols v. 
Donahoe, 34 N.H.2d 681, 309 Mass. 241. 

N.J. Where service. station lessee 
agreed to repair all equipment during 
term of lease and assume responsibility 
for exclusive control of premises and 
equipment, and agreed to indemnify oil 
company from claims arising through 
operation of premises, and by another 
agreement agreed to buy stipulated 
amounts of gasoline and lubricants 
from lessor, and lessor did not under- 
take to repair hydraulic lift in service 
station which was in exclusive control 
of lessee subject: to periodic inspection 
by lessor’s agents, lessor was not lia- 
ble for injuries sustained by motorist 
when his automobile which was _ being 
serviced by lessee rolled off hydraulic 
lift causing injuries——Brittain v. Atlan- 
tic Refining Co., 19 A.2d 793, 126 N.J. 
L. 528, 

Whete service station lessee agreed to 


- repair all equipment during term of 


lease and assumed responsibility for 
exclusive control of premises and equip- 
ment, and agreed to indemnify oil com- 
pany from all claims arising through 


operation of premises, and by another 


agreement agreed to buy stipulated 
amounts of gasoline and lubricants 
from lessor which did not interfere 


' with lessee’s control of the premises ex- 


cept to give premises periodic inspec- 
tion, lessor was not liable for injuries 
_ sustained by motorist when his auto- 

mobile which was being serviced rolled 
, off hydraulic lift, on ground that serv- 

ice station was designed for public or 

semipublic use, since workroom used 

for lubrication of automobiles could not 

be deemed to be devoted to a “public 
- use.’—Brittain v. Atlantic Refining Co., 
119 A.2d 793, 126 N.J.L. 528. 

N.J. Where service station lessee by 
terms of lease had exclusive control 
of premises and equipment and agreed 
to indemnify oil company from all 
claims arising through operation of 
premises, and motorist whose automo- 
bile was being serviced was injured 
when automobile rolled off of hydraulic 
lift, and there was nothing to indicate 
that installation of lift by lessor was 
improper, and it appeared that it was a 
regularly manufactured product and 
that many automobiles were raised and 
lowered on it without resulting diffi- 
culties, and that exclusive use was in 
the lessee, lessor was not liable for 
motorist’s injuries on ground that it 
constructed and maintained a ‘nui- 
sance’”’ which caused injuries.—Brittain 
v. Atlantic Refining Co., 19 A.2d 798, 
126 N.J.L. 528. 

A landowner is not an “insurer” 
against tenant’s negligence, and he is 
not a “guarantor” of the nonnegli- 
gent use of a contrivance that is not 
in essence a nuisance at the time of 
the letting, but may become such there- 
after only because of tenant’s failure to 
exercise reasonable care.—Brittain vy. 

' Atlantic Refining Co., 19 A.2d 7938, 126 
N.J.L. 528. 

To hold a landlord responsible for 
injuries to strangers on demised prem- 
ises because of a “nuisance’’, existence 
of a condition inherently or continu- 
ously capable of harm which is not 
to be avoided by tenant’s exercise of 
reasonable care must be shown.—Brit- 
tain v. Atlantic Refining Co., 19 A.2d 
793, 126 N.J.L. 528. 

N.J.Sup. A landlord who leased first 
floor of premises for use as a saloon 
was not liable for injuries sustained 
by pedestrian who fell on depression 
ia sidewalk which was caused by the 
rolling of kegs of beer where there 
was no testimony that landlord caused 
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condition complained of or that the 
improper use of sidewalk was done 


with his knowledge and for his. benefit, 
or that he constructed or maintained 


sidewalk in such manner as to cause- 


a depression.—Lindner v. Michel, 16 
A.2d 340, 125 N.J.L. 409. ; 

N.Y.App.Div. Landowner had duty 
to maintain sidewalk located on his 
land in a safe condition for use by 
pedestrians traversing the sidewalk as 
business visitors of landowner’s ten- 
ants.—Hunter y. Fitz-Roy Development 
Corporation, 25 N.Y.S.2d 324, 261 App. 
Div. (270. 

Owner of land, on which sidewalk 
leading to stores, located in owner’s 
building was located, was liable for in- 
juries to pedestrian who fell on dan- 
gerous accumulation of ice and snow on 
the sidewalk, in front of vacant store 
in the owner’s building, as the pedes- 
trian was on his way to drug _ store 
located in the owner’s building.—Hunt- 
er y. Fitz-Roy Development Corpora- 


on 25 N.Y.S.2d 324, 261 App.Div. 
Pa.Com.Pl. On an affidavit of de- 


fense, raising questions of law, defend- 
ant, owner of a leased storeroom, was 
held not liable in damages for personal 
injuries to plaintiff, where she fell 
through a trap door left open by the 
tenant’s employee while she was in the 
store purchasing ice cream.—Miles v. 
Goessler, 89 P.L.J. 155. 

Pa.Com.Pl. In an action against the 
owner of a private garage for damages 
sustained by the fall of a door of the 
garage upon a child, where it was 
shown that another child closed the 
door by pushing it and it then came off 
its support and “fell on the sidewalk 
and injured the child, it was held the 
pushing and closing the door. was the 
proximate and an intervening cause of 
the injury of the child, for which the 
owner and lessor of the garage could 
not be held liable—Lehr vy. Myers, 54 
York 203. 
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Tex.Com.App. | Where apartment 
building is divided among several 


tenants, each of whom rents a distinct 
portion, each tenant is responsible for 
portion covered by his lease and land- 
lord is liable for other parts of build- 
ing.—Morton v. Burton-Lingo Co., 150 
S.W.2d 239, 136 Tex. 268, affirming 
Burton-Lingo Co. v. Morton, 126 S.W. 
2d 727. 

Where landlord has not agreed to 
repair demised premises and he is not 
guilty of any fraud or concealment by 
failing to disclose hidden defects, ten- 
ant takes risk of safety of premises 
and landlord is not liable for injury 
resulting from their unsafe condition. 
—Morton v. Burton-Lingo Co., 150 
S.W.2d 239, 136 Tex. 2638, affirming 
Burton-Lingo Co. v. Morton, 126 S.W. 
2d 727, 
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Ala. In action against landlord by 
tenant who fell on apartment house 
floor, plea of contributory negligence, 
alleging that tenant knew that floor 
had been washed with water a short 
time prior to accident and failed to 
observe where she was walking or 
stepping, was insufficient for failure to 
show that floor was still wet or un- 
safe when accident occurred.—Preston 
y. LaSalle Apartments, 8 So.2d 411. 


Ala. In action against landlord for 
injuries sustained by tenant’s invitee 
because of landlord’s negligence in 
making repairs on leased premises, 
counts which showed that lease-sales 
contract contained no covenants to re- 
pair, but which specifically averred 
that landlord and his agents knew of 
defective condition of premises and 
made repairs in such a negligent -man- 
ner that injuries were sustained as a 
proximate result of negligent perform- 
ance of duty of repair, were not de- 
murrable.—Green v. Jefferson County 
Building & Loan Ass’n, 3 So.2d 415. 

In action against landlord for in- 
juries sustained by tenant’s wife be- 
cause of landlord’s negligence in mak- 
ing repairs on leased premises, count, 
alleging that landlord undertook to 
make repairs in compliance with terms 


that injuries were sustained as p ) 


\ 


of \dontcant omaneeR 


mate result of negligent manner 


which repairs were made, was not de- — 
murrable.—Green y. Jefferson County — 


Building & Loan Ass’n, 3 So.2d 415. 

Cal.App. Allegations that 
replaced old plaster in ceiling with new, 
that he informed tenants that room was 
safe, that room looked safe to tenants 
who relied upon appearance and land- 
Jord’s statement, but that work had 
been negligently done and that plaster 
subsequently fell upon tenants were 
sufficient to bring tenants within the 
rule that a landlord who makes re- 
pairs and gives premises a deceptive 
appearance of safety and leads tenant 
to use premises in a way which but for 
the repairs tenant would recognize to 
be dangerous, the landlord is liable for 
resulting injuries—Janofsky yv. Gar- 
land, 109 P.2d 750. 

Complaint showing that landlord vol- 
untarily replaced old plaster in ceiling 
with new, that he informed tenants that 
room was safe, that room looked safe 
to tenants who relied upon appearance 
and landlord’s, statement, but that 
work had been negligently done and 
that plaster subsequently fell upon and 
injured tenants was good as against 
contention that it failed to allege prox- 
imate cause and that allegations were 
not sufficiently certain—Janofsky v. 
Garland, 109 P.2d 750. 

Cal.App. A complaint alleging that 
defendant owned premises upon which 
eodefendants, as Iessees, operated a 
polo field and swimming pool to which 
the general public was invited and 
paid admission, and that plaintiffs’ six- 
year old child was drowned by reason 
of negligence of defendants with re- 
spect to maintenance of pool, failed to 
state a cause of action as to defendant, 
especially where there was no allega- 
tion that alleged defective condition ob- 
tained, or that pool existed, at date of 
leasing, and defendant had no control 
over premises.—Mundt v. Nowlin, 112 
P.2d 782. 

Fla. In tenant’s action for injuries 
sustained when back porch on tenant’s 
apartment gave way and tenant fell 
through the floor, counts which failed 
to allege that the floor was used in 
common by the several tenants of the 
landlord and failed to allege a cove- 
nant of the landlord to keep floor in 
safe condition or to allege that the 
landlord had a knowledge of the un- 


landlord — 


safe condition at the time of the ten- . © 


ant’s injury, failed to state a cause of 
action.—Butler v. Maney, 200 So. 226. 
_ Ga.App. An amended petition alleg- 
ing that plaintiff, as a customer, went 


to dry cleaning store occupied by ten- . 


ant of defendant owning building, and 


that a plank in floor gave way and~- 


injured plaintiff, that premises were 
in a dangerous condition for more than 
a month before injury and at time of 
renting, and that defendant knew or 
should have known of such condition, 
and itemizing plaintiff’s medical and 
surgical expenses, was sufficient.—Wil- 
son v. Elijah A. Brown Co., 10 S.H.2d 
219, 62 Ga.App. 898. nl 

Ga.App. 
for injuries to licensee in falling from 
stairway, willful and wanton negligence 
must appear from petition.—Code 1933, 
§ 105-402.—Leach v. Inman, 12 S$.H.2d 
103, 63 Ga.App. 790. 

In action against landlord for inju- 
ries to licensee who entered premises 
to seek employment from tenant and 
fell from stairway, petition which did 
not denominate landlord’s negligence in 
maintaining stairway as willful and 
wanton and which did not allege that 
mantrap or pit-fall lurked in the stair- 
way, was demurrable. Code 1933, 
105-402.—Leach’' v. Inman, 12 S.H.2 
103, 638 Ga.App. 790. \ 

La.App. In action against landlord 
for injuries to subtenant, sustained 
when defective steps gave way, under 
allegation that landlord’s daughter 
“gave instructions to all of the tenants 
that the steps were not to be used, and 
that the plaintiffs herein were so in- 
formed”, evidence was admissible to 
show that daughter warned tenant and 


that he repeated warning to the other — 


In action against landlord — 
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. Abate, 2 So. CE ey Y 
o.App. An invitee could not recov- 
from owner of office building for 
injuries received by invitee in fall on 
marble stairway on way to visit ten- 
ant, on ground that owner knew, or 
should have known, that steps were 
wet because of long period of rainfall 
preceding day of accident and that in- 
vitee testified that it was raining when 
invitee entered building where there 
was no charge in petition that stairway 
was wet at or prior to time of acci- 
dent or that owner had knowledge of 
wet condition in time to have remedied 
invitee fell—Horvath. v. 
Se hestaut Street Realty Co., 144 S.W.2d 


R.JI. Where tenant’s friend suing 
landlord for injuries sustained in fall 
on unlighted winding stairway alleged 
that stairway was peculiarly construct- 
ed, that artificial light was necessary 
to make stairway safe, and that land- 
lord was negligent in failing to provide 
light, friend was required to prove a 
hazard inherent in stairway itself, due 
te some unusual or uncommon con- 
struction constituting a trap or pit- 
fall, and expert testimony that stair- 
way was a hazard at night was not 
proof that it was inherently unsafe or 
that it was peculiarly constructed and 
amounted to a trap or pitfall_—Rietzel 


vy. Cary, 19 A.2d 760, opinion adhered | 


tor21 A.2d 5: 

‘vt. A complaint alleging renting of 
apartment and moving into it by ten- 
ant in consideration of landlord’s prom- 
ise to put apartment and shed in safe 
repair, breach of promise and con- 
sequent injury to tenant’s wife suffi- 
ciently showed consideration for prom- 
ise to repair, since promise was part 
of lease.—Soulia vy. Noyes, 16 A.2d 173. 

W.Va. In action by tenant against 
landlord for death of tenant’s son in 
a fire which allegedly resulted from de- 
fective condition of chimney and _ flue, 
a count in the declaration, based on 
the “common use rule” without allega- 
tion either of control by the landlord 
of part of the premises in common use, 
or lack of exclusive control thereof by 
the tenant, was fatally defective-—Red- 
den y. James T. McCreery Co., 15 S. 
H.2d 150. 

In action by tenant against landlord 
to recover for death of tenant’s son in 
fire allegedly caused by defective con- 
dition of chimney and flue, count in 
declaration alleging that landlord prom- 
ised to examine chimneys and flues 
on the premises and if necessary to re- 
pair them, and that landlord examined 
and repaired a portion of the chimneys 
and flues on part of the premises oc- 
ecupied by third persons, but did not 
repair those on the portion of the prem- 
ises occupied by the tenant, was in- 
sufficient to establish any duty in the 
landlord.—_Redden v. James T. Mc- 
Creery Co., 15 S.H.2d 150. 
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Cal.App. An employee of glazing 
eontractor employed by lessee to repair 
skylight could not recover from lessor 
for injuries sustained by falling from 
skylight on theory that lessor main- 
tained a “private nuisance’. and hence 
was liable even though free from negli- 
gence, where employee pleaded that he 
was an invitee of lessor and_ lessee 
but proved that he was invitee of lessee 
only, and hence as to lessor employee 
was a “trespasser”’.—Reinhard v, Law- 
rence Warehouse Co., 107 P.2d 501. 
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Cal.App. The burden was upon 14 
year old daughter of tenants, seeking 
to recover for injuries sustained when 
she fell on a stairway in an apartment 
house, to establish that owners of 
apartment house failed to exercise or- 
dinary care for safety of those using 
the stairway.—Kossine v. Styliano, 105 
Pi2d. 952. i 

Mass. The owner of a three-family 
house who let third story apartment 
to plaintiff as a tenant at will owed a 
duty to plaintiff to exercise reasonable 
care to keep that part of premises re- 


maining in owner’s control in condi- 


ae ci 
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i would appear to be, at time of 
letting, and plaintiff had burden to 
show a breach of such duty if plaintiff 
was to recover from owner for inju- 
ries received in fall on defective mat 
on outside stairway leading from sec- 
ond floor to apartment.—Ruane_ vy. 
Doyle, 32 N.H.2d 244, 308 Mass. 418. 

Mass. A brother of apartment oc- 
cupant who brought suit for injuries 
had burden of proving that occupant’s 
rights were such as to create relation- 
ship of landlord and tenant between 
defendant and occupant, which would 
impose on defendant obligation of us- 
ing reasonable care to keep common 
stairway involved in as safe condition 
as it appeared to be when such rela- 
tionship began.—Carney v. Conveyan- 
cers Title Ins. & Mortg. Co., 34 N.H.2d 
654, 309 Mass. 197. 

Neb. Where owner of realty rented 
the realty to corporation, and corpora- 
tion erected and controlled bleachers on 
the realty, owner of realty was not 
liable under the rule of “res ipsa loqui- 
tur” to patron of corporation who was 
injured when bleachers collapsed.—Mir- 
atsky v. Beseda, 297 N.W. 94. 

N.J. Where landlord under lease was 
not liable to tenant for the falling of 
ceiling of leased premises and removal 
by landlord’s agent of loose plaster 
after part of ceiling had fallen did not 
constitute an undertaking to make re- 
pairs, in order to hold landlord liable 
for injuries sustained by tenant when 
more plaster subsequently fell, it was 
incumbent upon tenant to establish 
that second fall of plaster resulted di- 
rectly from removal of loose plaster and 
that acts of removing plaster were done 
negligently.—Grugan v. Shore Hotels 
Finance & Exchange Corporation, 18 A, 
Za 29,126 N.J.L: ° 257. 

Where leased premises were under 
control of tenant, who observed re- 
moval by landlord’s agent of loose 
plaster after part of ceiling of apart- 
ment had fallen, landlord through agent 
had no management, control, or special 
knowledge which would support ap- 
plication of doctrine of “res ipsa loqui- 
tur” to establish negligence of land- 
lord’s agent in act of removing the 
loose plaster and thereby impose lia- 
bility on landlord for injuries. sus- 
tained by tenant when more of plaster 
subsequently fell—Grugan v. Shore 
Hotels Finance & Exchange Corpora- 
tion, 18 A.2d 29, 126 N.J.L. 257. 

N.Y.App.Div. In action for injuries 
to apartment house tenant who fell on 
staircase due to absence of illumination, 
charging that burden was upon tenant 
to show that landlord had notice that 
light on stairway was out and refus- 
ing to charge that if light was out 
burden was upon landlord to show that 
light remained extinguished without 
landlord’s knowledge and consent con- 
stituted error, since Multiple Dwelling 
Law imposed no greater burden upon 
tenant than to show that there was no 
light upon stairway used by him and 
that he was injured because of absence 
of light. Multiple Dwelling Law, §-40. 
—Cummins y. Morningside Drive Cor- 

oration, 28 N.Y.S.2d 890, 260 App. 

iv. 746. 

N.Y.App.Div. Where merchandise of 
tenant, occupying basement store, was 
damaged by water seeping through ceil- 
ing from upper floor during heavy rain 
but where source of water was not 
shown and there was no evidence of 
negligence on part of landlord who 
had sole and exclusive control of prem- 
ises, landlord could not be held liable 
under “res ipsa loquitur doctrine’’.— 
Silver v. Dry Dock Say. Institution, 25 
N.Y.S.2d 136, 261 App.Div. 2838, revers- 
ing 19 N.Y.S.2d 90. 

N.Y.City Ct. In tenant’s action for 
injuries sustained in fall allegedly 
eaused by defective door saddle, bur- 
den was on the tenant to establish 
that the fall resulted from defective 
door saddle.—Berenson vy. Minoy Realty 
Corporation, 22 N.Y.8.2d 472. 

Ohio App. In.action against landlord 
for injuries sustained when tenant fell 
through loose board in flooring of at- 
tic, of which cotenant had joint pos- 


- tion with respect to safety in which it sessory use and control, doctrine of 
we or to a person of ordinary obser- 
~ vation 
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“res ipsa loquitur’” was not applicable — 
so as to permit an inference from the 
mere happening of accident of land- ~ 
lord’s negligence in failing to maintain 
attic in a safe condition for tenant— — 
Waite y. Thomas Emery’s Sons, 32 N.E. 
2d 764. : 1 

In action against landlord for inju- © 
ries sustained when tenant fell through 
loose board in flooring of attic, there © 
was no presumption of negligence on 
landlord’s part in failing to keep prem- 
ises safe for tenant.—Waite vy. Thomas — 
Hmery’s Sons, 32 N.H.2d 764. : 

Or. Where lessee stored water in an 
elevated tank on premises under les- 
see’s exclusive control and the tank 
burst and injured plaintiff who resid- — 
ed in a house on adjoining premises, 
the “res ipsa loquitur’’ doctrine ap- 
plied, since in the ordinary course of 
matters the mishap would not have oc- | o 
curred except through carelessness in 
the construction, inspection or use of 
the tank.—_Suko vy. Northwestern Ice & 
Cold Storage Co., 113 P.2d 209. Ze 

Where lessee stored water in an ele- a 
vated tank on premises under lessee’s 
exclusive control and the tank burst 
and injured plaintiff who resided in a 
house on adjoining premises, the fact 
that plaintiff in his complaint charged 
the lessee with specific acts of negli- — ; 
gence did not deprive plaintiff of the ~ 
benefit of the res ipsa loguitur doc- 
trine so far as concerned the acts al- 
leged.—_Suko v. Northwestern Ice & 
Cold Storage Co., 113 P.2d 209. ae 

Where lessee stored water in an ele- , 
vated tank on premises under lessee’s 
exclusive control and the tank burst — 
and injured plaintiff who resided in a 
house on adjoining premises, plaintiff 
suing for personal injuries, was not re- 
quired to give direct evidence of negli- 
gence on the part of the lessee inas- 
much as proof of the manner in which ~ 
the accident occurred was, in itself, un- 
der rule of res ipsa loquitur a “prima _ 
facie’ showing of the negligence—Su- 
ko v. Northwestern Ice & Cold Storage 
Co., 113 P.2d 209. | 2... Se 

R.I. In action by tenant against 
landlords to recover for injuries sus- 
tained by the tenant through the al- 
leged negligence of the landlords in 
connection with the maintenance of a 
shower bath and fixtures when the 
tenant was scalded by allegedly sudden 
rush of hot water, the doctrine of “res — 
ipsa loquitur’ was not applicable, 
since there was absent at least one of 
the limitations placed on the applica- — 
tion of the doctrine, namely, exclusive 
control by the landlords of the instru- 
mentality because the tenant operated 
the hot and cold water faucets.—King 
v. Wiesel, 21 A.2d 262. ae 
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Cal.App. In action by tenant’s in- ~ 
vitee against lessee and owner of apart- eg 
ment house for injuries received when 
invitee fell through skylight while as- 
sisting in gathering laundry from | 
clothes line which was on roof of — 
building for use of tenants, where 
owner had retained control over roof 
and permitted tenants to use it for 
laundry purposes, question whether 
any structure on roof was insecure or 
dangerous was for jury, and in deter-— 
mining owner’s liability jury could 
consider proximity of skylight open- 
ing to doors or entrances generally 
used by those upon roof.—Reiman vy. 
Moore, 108 P.2d 452. 

Conn. In tenant’s action against 
owner of apartment building for in- 
juries allegedly received when tenant 
fell over toy automobile on step. at 
outer entrance of building, if it ap- 
peared that such inspection of prem- 
ises aS was made by owner or his 
agents ought to have disclosed to them 
the presence of automobile at entrance, 
such would be basis for finding of 
constructive notice to owner of pres- 
ence of. automobile, and to that extent 
evidence as to such inspections was 
proper and, as bearing upon what 
would constitute reasonable oversight 
of premises, usual custom ag to in- 
specting similar apartment houses 
might be relevant to issue of whether 
notice should be imputed to owner,—- 
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prove the defective condition, 
_ and that landlord had notice of the 
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Laflin vy. Lomas & Nettleton Co., 13 
A.2d 760, 127 Conn. 61. 

In tenant’s action against owner of 

apartment building for injuries al- 
legedly received when tenant fell over 
toy automobile on step at outer en- 
trance of building, where accident oc- 
curred while janitor was on vacation, 
evidence as to a custom among owners 
of apartment buildings to employ jani- 
tors on full time was admissible but 
_ ineffective unless there was evidence 
as to customary extent to which jani- 
tors inspected premises, and, if such 
evidence was offered, fact that owner 
had not maintained a similar system of 
inspection would be relevant, and. in 
that connection the fact that janitor 
was on vacation might be shown.— 
Laflin v. Lomas & Nettleton Co., 13 
A.2d 760, 127 Conn. 61. . 

Mass. In tenant’s action against 
landlord for injuries sustained when 
she was overcome by fumes remaining 
in apartment after fumigation by in- 
dependent contractor engaged by land- 
lord, tenant’s testimony as to her con- 
versations with landlord’s janitor on 
subject of her entering the building 
after fumigation was admissible on is- 
sue of due care of tenant in entering 
the building.—Ferguson v. Ashkenazy, 
29 N.H.2d 828. 


Mass. In action for injuries to de- 
fendant’s tenant, slipping on ridge of 
ice on outside step of defendant’s 


apartment building, evidence of usual 


and habitual state of things dependent 
on natural causes and constantly pro- 
ducing same results was not competent 


for direct purpose of showing shape or 


dimensions of ridge when accident oc- 


- eurred, unless so near in point of time 


or accompanied with such other evi- 
dence of temperature and climate in 
meantime as to furnish presumption 
that condition remained unchanged.— 
Allan v. Essanee, Ine., 33 N.H.2d 271. 

N.J. Where landlord under terms of 
- Jease was not liable to tenant for the 


falling of ceiling of leased premises 


and removal by landlord’s agent .of 


loose plaster after part of ceiling had 


fallen did not constitute an undertak- 
ing to make repairs, fact as to effec- 


tiveness of such removal of loose plas- 
tering to prevent more plaster from 


falling was immaterial in determining 


issue as to landlord’s liability for in- 


juries sustained by tenant when more 
of the plastering subsequently fell.— 

Grugan v. Shore Hotels Finance & Ex- 
p fone, oxporation, 18 A.2d 29, 126 N. 


N.Y.Sup. In action for injuries sus- 
tained by occupant of apartment lo- 
cated in defendant’s building while oc- 
-cupant was endeavoring to open a door 
into the building, trial court erred 
in allowing plaintiffs to introduce in 


evidence photograph of the door, show- 


ing metal rods that had been placed 
upon it after accident had occurred.— 
Dowling v. Zarak Realty Co., 28 N.Y. 
_8.2d 39. 

In action for injuries sustained by 


-  oecupant of an apartment located in 
_ defendant’s building, 


while occupant 
was endeavoring to open a door into 
the building, refusal to permit super- 
intendent of the building to testify 
eoncerning what he saw immediately 
after the accident was error.—Dowling 
vy. Zarak Realty Co., 28 N.¥.S.2d 39. 
N.Y¥.Sup. In personal injury action, 
laintiff should have been allowed to 
if any, 


condition, or that the condition was 
of such character and existed under 
circumstances. as to imply notice.— 
Menaged vy. Emigrant Industrial Say. 
Bank, 28 N.Y.S.2d 162. 

N.O, In action against landlord for 
injuries to tenant’s wife who fell on 
brick steps leading to dwelling on 
demised premises because of alleged 
negligent repairs, testimony regarding 
manner in which steps had been re- 
paired was. properly admitted.—Liv- 
ingston v. Hssex Inv. Co., 14 $.H.2d 
489, 219 N.C. 416. 

Or. Where action for injuries sus- 
tained by tenant’s customer when she 
fell down a flight of steps involved 
question whether platform and steps 
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were part of leased premises, evidence 
showing the use to which the disputed 
area had been put and the control ex- 
ercised over it by the interested parties 
and of other relevant facts was admis- 
sible-—Wilkens vy. Western States Gro- 
cery Co., 114 P.2d 542. 
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Cal.App. Evidence supported finding 
that owners of apartment house were 
free from negligence, and were not 
liable for injuries sustained by 14 year 
old daughter of tenants when she fell 
on stairway.—Kossine v. Styliano, 105 
P.2d 952. 

Cal.App. In action by tenant’s invitee 
against lessee and owner of apartment 
house for injuries received when in- 
vitee fell through skylight while assist- 
ing in gathering laundry from clothes 
line which was on roof of building for 
use of tenants, evidence sustained find- 
ing against claim that invitee was 
GOniR B OL OEHy. negligent.—Reiman Vv. 
Moore, 108 P.2d 452, 

Conn. In tenant’s action against 
owner of apartment building for in- 
juries allegedly received when tenant 
fell over toy automobile on step at 
outer entrance of building, evidence 
was insufficient to establish that a 
83-year-old boy, who was only child 
living in apartment, had placed auto- 
mobile in position where it was when 
tenant fell.—Laflin v. Lomas & Nettle- 
ton Co., 13 A.2d 760, 127 Conn. 61. 

Conn, In action by tenant for in- 
juries sustained in fall into elevator 
shaft, evidence that tenant knew oth- 
er tenants had, permission to go to 
offices in building when it was closed 
and to use elevator and that there 
was a possibility that elevator might 
not be at ground floor even though 
key was left on ledge above door of 
elevator, and that tenant deceived by 
a reflection thought elevator was on 
first floor and stepped into shaft, es- 
tablished that tenant had assumed 
such risk, so that he could not recover 
from landlord for injuries sustained.— 
Meyers v. Paro Realty & Mortgage Co., 
21 A.2d 379, 128 Conn. 249. 

Ill.App. Evidence that lights in 
vestibule of apartment building were 
automatically turned on by _ electric 
clock at 5 o’clock in the evening, and 
that clock and lights worked properly 
for two weeks prior to accident, and 
that accident occurred after 5 o’clock, 
was sufficient to show that lights were 
lit, precluding recovery from owners of 
building by tenant’s guest for injuries 
from fall on stairs in vestibule.—Kah- 
ler v. Marchi, 29 N.H.2d 854, 307 Ill. 


PS 


App. 28. 
La.App. In action against landlord 
for injuries sustained by tenant’s 


grandmother who resided with tenant 
and fell from porch to sidewalk when 
front door knob pulled away from 
lock as she was closing door with force 
because lock failed to catch, evidence 
showed that defect came into existence 
after commencement of lease, and hence 
landlord was not liable, since defect 
was one contemplated by statute im- 
posing duty_on tenant to make certain 
repairs. Civ.Code, arts. 670, 2315, 
2322, 2716.—Lowe v. Home Owners’ 
Loan Corporation, 1 So.2d 362. 
La.App. In action against landlord 
for injuries to subtenant, sustained 
when she fell on defective steps, evi- 
dence as to whether subtenant received 
actual warning of dangerous condition 
of steps supported judgment allowing 
Bem Sieaihiee Aa v. Abate, 2 So.2d 


La.App. In action by tenant for 
damages to goods through negligence 
of independent contractor employed by 
lessor to re-roof building, evidence 
showed that damage to goods was due 
solely to. negligence of independent 
contractor. Civ.Code, art. 2315.—West 
Bros. v. Pierson, 2 So.2d 71. 

La.App. Evidence held to authorize 
denial of recovery by lessee’s wife from 
lessor for. injuries suffered in fall 
through porch floor, on ground of 
wife’s negligence in failing to see and 
avoid dangerous defects. Civ.Code, art. 
2695.—Fontenot v. Angel, 2 So.2d 475. 

La.App. In a tenant’s personal inju- 
ry action against landlord, the evidence 


~ tendered by the t 


avert consequences which mij; 


nt ; 
nant should 
tinized with utmost care i 


it u 
encourage the prosecution of fictitio 
claims.—_Bussey v. Trew, 2 So.2d 495. | 

In tenant’s action against landlord 
for damages suffered when tenant al- 
legedly slipped through a hole in 
kitchen floor and injured himself in his 
back and both legs, evidence sustained 
judgment rejecting tenant’s demands 
on ground that claim made by tenant 
was a fictitious one—Bussey v. Trew, 
2 So.2d 495. : 

Mass. Defendant, who owned build- 
ing in which plaintiff was employed 
by a tenant, was not liable for injuries 
received when plaintiff fell in corridor 
leading to tenant’s office while return- 
ing from restroom, in which floor was 
covered with water from overflowing 
toilet, where only: evidence concerning 
plaintiff’s fall was plaintiff’s testimony 
that plaintiff put hand on tissue paper, 


which was on plaintiff's shoe, and fell © 


striking elbow on floor, since evidence 
was 
resulted from a cause for*which de- 
fendant was. responsible-——Brown v. 
Bangs, 29 N.W.2d 5. 


Mass. Evidence held not to shuw 
negligence of landlord in getting rid 
of rats from leased premises, so as to 
authorize recovery by tenant’s wife for 
injuries when a rat jumped on her 
shoulder and she fell sustaining inju- 
ries.—Tarle v. Park Drive Realty, 33 N. 
H.2d 266, 308 Mass. 550. 


Mass. In action for injuries to de- 


fendant’s tenant, slipping on ridge ot 


ice on outside step of defendant’s 
apartment building, where it did not 
appear that defendant knew of presence 
of ice, plaintiff was bound to show that 
it had been on step for such time that 
defendant, in exercise of reasonable dil- 
igence, should have known it was there, 
by introducing enough evidence to re- 
move such fact from realm of specula- 
tion and give it solid foundation.—Al- 
lan v. Hssanee, Inc., 33 N.H.2d 271. 


Mass. In action against owner of 
premises abutting sidewalk for inju- 
ries sustained when pedestrian slipped 
on ice on sidewalk, evidence, including 
testimony that witness was in posses- 
sion of premises as defendant’s tenant, 
did not support finding that defendant 
was liable on theory that she was in 
control of premises.—Nichols v. Dona- 
hoe, 34 N.E.2d 681, 309 Mass. 241. 


Mo.App. Evidence warranted finding 
that tenant’s illness resulted from in- 
halation of poisonous gases and fumes 
issuing from landlord’s heating plant, 
and that such gases and fumes were 
the result of ‘negligence of landlord 
in operation of plant.—Lederer v. Car- 
ney, 142 S.W.2d 1085. 

Nev. 
ing a laundry company’s building to 
make a business call on a tenant, was 
injured by stepping into hot water 
and steam in an unguarded hole cut 
in the concrete floor of a toilet used in 
common by the company’s employees 
and by the tenant’s employees and 
business guests, held to support the 
trial court’s findings holding the com- 

any liable to the injured person.— 
Banyy a I, X. L. Laundry Co., 108 P- 


Contributory negligence'of a tenant’s 
business guest on a laundry company’s 
premises, who entered an _ unlighted 
toilet. with which he was unfamiliar 
and did not look for the electric light 
switch and, being able to see the 
toilet bowl, walked to it and stepped 
into a hole cut in the concrete floor to 
repair a pipe from which steam and 
hot water were escaping, held for the 
trial court in trial without jury, and 
the evidence justified the finding that 
the danger was not obvious.—Seavy v. 
I. X. L. Laundry Co., 108 P.2d 853. 

N.H. In determining measure of 
damages, if any, recoverable from land- 
lord by tenant’s wife for injuries un- 
der a count charging breach of ¢on- 
tract in that landlord failed to perform 
oral promise to keep leased house in 
repair, contemplated consequences of 
landlord’s breach did not include con- 
sequences avoidable by tenant.—Busick 


Evidence that a person, enter- 


insufficient te show that injury 


~ 


ae 


em 
L an one occupied by 
tenant, who was injured while descend- 
ing stairway, were vacant at time of 
accident, that tenant customarily bolt- 
ed outside door at foot.of stairs, and 
that the only toilet facilities in build- 
ing were located in tenant’s rooms, 
failed to show that tenant was in full 
control of stairs leading to his and 
the other tenements, so as to relieve 
‘landlord of any duty with respect 
eeerens have ialvs vy. Shaka, 18 A.2d 


N.J. In action for injuries sustained 
when plaintiff, while leaving apartment 
in which plaintiff resided, fell on 
staircase leading from street level to 
apartment entrance, where complaint 
charged negligence in maintenance of 
staircase and nuisance in permitting 
staircase to remain in a dangerous 
condition, plaintiff's evidence was in- 
sufficient for jury where there was no 
proof that there was any tack of 
maintenance of staircase or that a 
state of disrepair existed or that devi- 
ation in grade of steps was related to 
laintiff’s accident.—Steskovitz v. West 
Hnd Building & Loan Ass’n of Newark, 
15 A.2d. 778; 125 N.J.L. 435. 

N.J. The removal by _ landlord’s 
agent, who was not a carpenter, of loose 
plastering from ceiling of leased prem- 
ises after part of ceiling had fallen, 
coupled with statement made in re- 
sponse to tenant’s remark concerning 
“mess” caused by falling plaster that 
it would be taken care of, and agent’s 
further assurance that tenant might 
safely sleep in apartment, would not 
support inference that landlord thereby 
undertook to make repairs, so as to 
render landlord liable to tenant for in- 
juries sustained when more of the 
poster fell—Grugan vy. Shore Hotels 

inance & Exchange Corporation, 18 A. 
2d 29, 126 N.J.L. 257. 

N.Y. Evidence warranted recovery 
from owner of tenement house for in- 
juries sustained when 8-year old boy 
living in contiguous property fell into 
defectively covered pit while playing at 
rear of tenement house, and for father’s 
expenses of treatment of boy’s inju- 
ries, on ground that boy was at rear 
of tenement house at implied invitation 
of his playmates who lived in tenement 
house.—Donohue v. Erie County Sav. 
Bank, 32 N.H.2d 777, 285 N.Y. 24, re- 
gine 15 N.Y.S.2d 689, 258 App.Div. 


N.Y.App.Div. Actionable negligencv 
of landlord, as ground for recovery for 
injuries of tenant who slipped on step 
leading from porch into inner hallway, 
was not established by fact that step 
was worn and smooth, in absence of 
proof of previous accident.—Balastiere 
v. Lovecchio, 24 N.Y.S.2d 342, 260 


App.Div. 1030. 

N.Y.App.Div. In action for death of 
3% year old boy who, while playing 
on garage roof reached through door 
of second-floor apartment occupied by 
janitor-tenant whom boy was visiting, 
fell through skylight which had been 
in disrepair for several months, evi- 
dence established that janitor-tenant’s 
family and family occupying other sec- 
ond-floor apartment which had window 
opening onto roof used roof in common 
with knowledge of landlord, and hence 
landlord had duty to keep roof and 
skylight thereon in a reasonably safe 
eondition.—Mercier yv. Bushwick Sav. 
ep 24 N.Y.S.2d 666, 261 App.Div, 


N.Y.App.Div. Evidence was _ insuffi- 
cient to show that defendant was li- 
able for damages resulting from plain- 
“tiff's fall on stairway of house in 
which she was a tenant.—Maratto v. 
Williamsburgh Sav. Bank, 28 N.Y.S.2d 
582, 262 App.Div. 881. 

N.Y.Sup. Evidence that tenant was 
injured in fire which occurred when 
wires in cord to plug which attached 
tenant’s lamp to base receptacle short 
circuited, that, three days after fire, 
inspector of department of water sup- 
ply, gas and electricity found three 
fuses in box controlled by landlord, 
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15 amperes and one of 20 am- 
and that 10 amperes was proper 


fuse for tenant’s apartment, was insuffi- 


cient to show negligence.—McCarty v. 
ire ra aha Life Ins. Co., 28 N.Y.8S.2d 


N.Y.City Ct. In action against land- 
lord for injuries sustained when tenant 
slipped and fell on marble step, while 
ascending public stairway between en- 
trance floor and second floor of apart- 
ment building, landlord’s duty to keep 
stairs clean, together with evidence 
that step was full of soapy water, and 
that at top of step there was a pail of 
soapy water and a mop, and that the 
same pail had on previous occasions 
been used by janitor who was not 
present at stairway when accident oc- 
curred at 7:20 a. m., warranted infer- 
ence that landlord caused pail of soapy 
water to be brought to stairway, and 
that presence of soapy water on the 
step was due to negligence chargeable 
to landlord.—Atrick y. Bellecourt Real- 
ty Corporation, 21 N.Y.S.2d 537. 

N.Y.City Ct. Evidence that stairway 
was in same condition for more than 
one year prior to day on which plain- 
tiff was injured and showing that 
lessee of building had constructive no- 
tice of defective condition of stairway 
and ample opportunity to repair it 
justified verdict for plaintiff against 
lessee in action for injuries allegedly 
received as result of defective stairway. 
—Buchsbaum y. Longley Realty Co., 
22 N.Y.S.2d 81. 

N.Y.City Ct. Evidence was insufficient 
to authorize recovery from landlord for 
injuries sustained by tenant in a fall 
allegedly caused by a defective door 
saddle. Multiple Dwelling Law, § 78.— 
Berenson v. Minoy Realty Corporation, 
22 N.Y.S.2d 472. 

Or. Where lessee stored water in an 
elevated tank on premises under les- 
see’s exclusive control and the tank 
burst and injured plaintiff who resided 
in a house on adjoining premises, 
when plaintiff, suing for personal inju- 
ries, proved the collapse of the tank 
and the injury suffered by him as a 
result thereof, he made out a “prima 
facie’ case of negligence on the part of 
the lessee, and where the lessee at- 
tempted to show that it was not at 
fault, whether the preponderance of the 
evidence was in favor of the plaintiff 
was for’ the jury.—Suko v. Northwest- 
ern Ice & Cold Storage Co., 113 P.2d 
209. 

R.I. Evidence, including testimony 
of experts for tenant’s injured friend 
who fell on unlighted winding stairway 
and for defendant landlord that ar- 
rangement of stairs was common in 
winder construction, did not show in- 
herently unsafe construction that would 
justify implying an agreement by land- 
lord to light stairway after 12:30 a. 
m., notwithstanding express agreement 
that lights in hallways were auto- 
matically switched off after that time, 
and did not support decision for friend 
on ground that stairway was in the na- 
ture of a trap or pitfall and that rea- 
sonable care required lighting of stair- 
way after 12:30 a. m.—Rietzel v. Cary, 
19 A.2d 760, opinion adhered to 21 A. 
2d 6. 


Tex.Civ.App. In action for death 
from fall on allegedly slippery floor 
of a beauty shop, allegations of negli- 
gence on the part of owner of building, 
in which beauty shop was operated 
under month to month lease, in failing 
to have floor in reasonably safe condi- 
tion for use by customers and invitees, 
such as deceased, and in failing to in- 
spect floor and warn deceased of its 
allegedly dangerously slippery condi- 
tion were not substantiated by evidence 
most favorable to plaintiff that floor, 
after being newly waxed and polished, 
as required by operator of shop, was 
just like any other newly waxed floor 
and that its appearance was about 
the same after treatment with oil mop 
the night preceding accident.—Russell 
vy. Liggett Drug Co., 153 S.W.2d 231, 
error refused. 

Va. In action against landlord for 
injuries to tenant as result of explosion 


en enh ; v a 
} f : 
in incinerator because of defendant's al- _ 
-leged negligence in operation thereof, — 
evidence held sufficient to support ; 

ry’s verdict for plaintiff as warrant: 
conclusion that injuries resulted fro 
defendant’s negligence in  failin 
promptly and properly to repair defec- — 
tive flue in defendant’s apartment 
house.—Boulevard Apartments v. Evans, 
14 S.H.2d 310, 177 Va. 315. 


976 
Cal.App. 


In action by tenant’s in- 
vitee against lessee and owner of apart 
ment house for injuries received whe af 
invitee fell through skylight while as- | 
sisting in athering laundry from. ay 
clothes line which was on roof of build- 
ing for use of tenants, where owner 
had retained control over roof an 
permitted tenants to use it for laund 
purposes, whether owner exercised r 
sonable care and kept roof reasonably 
safe for use of tenants was for jur 
Reiman y. Moore, 108 P.2d 452, eee 

In action by tenant’s invitee age st 
lessee and owner of apartment hous 
for injuries received when invitee fe! 
through skylight while assisting in ~ 
gathering laundry from _ clothes line © 
which was on roof of building for use 
of tenants, where owner had retaine f 
control over roof and permitted ter 
ants to use it for laundry purpo: ; 
question whether any structure on roof © 
was insecure or dangerous was for jury 
and in determining owner’s liability 
jury could consider proximity of sky- — 
light opening to doors or entrances 
generally, used by those upon roof, 

eiman v. Moore, 108 P.2d 452. 

In action by tenant’s invitee ag: 
lessee and owner of apartment h 
for injuries received when invitee 
through skylight while assistin; 
gathering laundry from clothes lir 
which was on roof of building for us 
of tenants, whether invitee was gui yo 
of contributory negligence was for ju- 
ry.—Reiman y. Moore, 108 P.2d 452. 

Ga.App. In action against owner 
property used by tenant as a roomin 
house, and against tenant, for injur 
sustained by guest as alleged res 
of defect in landing of  stairw 
whether owner in exercise of ordinary 
care should have discovered defect wa 
for jury.—Home Owners Loan Corpo- 
ration v. Brazzeal, 9 S.H.2d-7738, 62 Ga. 
App. 683. 


Il. In action against landlord for 
injuries sustained when tenant’s cus- 
tomer fell into cellar opening on leay- 
ing tenant’s tavern, evidence that lan 
lord reserved control of cellar stairway 
for use of the tenants and as common 
passageway was sufficient for jury on 
question of landlord’s liability —Mu 
phy v. Illinois State Trust Co., 31 N.E. 
2d 305, 375 Ill. 310, affirming Murphy 
v. Brichler, 27 N.E.2d 10038, 305 Ill. 
App. 6. eae: 

In action against londlord for injuries _ 
sustained as result of fall into cellar 
opening while customer was leaving 
tenant’s tavern, whether customer was 
contributorily negligent was for the 
jury.—Murphy v. Illinois State Trust. 
Co., 31 N.H.2d 305, 375 Ill. 310, affirm- 
ing Murphy vy. Brichler, 27 N.H.2d 100: 
805 Ill.App. 6. ' ure 

In action against landlord for injuries 
who leased rooms in lodge building 
and passageway leading thereto to — 
board of elections for voting purposes, 
for injuries sustained when voter 
stumbled over top step of stairway 
which projected above sidewalk lead-— 
ing to stairway, instructing verdict for 
lessors could not be justified under rule 
applicable to step in darkness cases, 
where scene of accident was dimly 
lighted.—Carr y. Fox, 31 N.W.2d 713. é 

In action against lessors, who leased 
rooms in lodge building and passage- — 
way leading thereto to board of elec- 
tions for voting purposes, for injuries 
sustained when voter stumbled over 
top step of stairway which projected 
above sidewalk leading to stairway, 
plaintiff could not complain that case a” 
should have been submitted to jury on ss 
ground that question of what consti- a 
tuted a nuisance was for jury, where ad 
petition did not charge lessors with 
maintaining a nuisance, and there was 
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no evidence that condition of stairway 
was not such as any person exercising 
reasonable care for safety of those 
. who it was known would use premises 
would maintain.—Carr y. Fox, 31 N.B. 
2d 713. { 
Il. App. Where landlord was adyised 
of dangerous condition created by large 
radiator which leaned against wall in 
areaway behind apartment building, 
and promised to “take care of it”, and 
tenant’s three-year-old child was found 
in areaway badly injured with the 
radiator lying upon him, whether land- 
lord was liable for injuries to child 
was for the jury—Cosmo v. Seegers, 
30 N.H.2d 123, 307 Ill.App. 187. - 
Ill.App. In action against operator 
of apartment for death of tenant who 
was injured in a fall in hallway of 
, apartment when she caught her foot on 
-—s- stairway carpet which was allegedly 
loose and torn, whether operator of 
: - apartment was guilty of negligence was 


_ for the jury.—Peterson v. Cochran 
—-MeCluer Co., 31 N.E.2d 826, 308 I1l-App. 
Kan. In tenant’s action — against 


landlord for injuries sustained in fall 
f into pit in dark furnace room of apart- 
ment house when tenant followed land- 
lord into furnace room after being told 
that rubbish was to be burned in fur- 
mace, evidence presented question for 
4 jury as to whether tenant was con- 
_ tributorily _negligent.—Donaldson __ Vv. 
_ Kemper, 106 P.2d 1051, 152 Kan. 5383. 
Ky. In action for injuries to ten- 
ant, falling down stairs from hallway 
of defendants’ apartment building, 
plaintiffs’ testimony held sufficient to 
_ take to jury question whether defend- 
ants’ failure to light hallway was 
_--—«~proximate cause of injury.—Rodgers v. 
Stoller, 143 S.W.2d 1047, 284 Ky. 108. 
aes, Whether tenant, injured in fall down 
_ stairs from unlighted hallway of apart- 
ment building, was contributorily neg- 
ligent held for jury.—Rodgers vy. Stol- 
ler, 143 S.W.2d 1047, 284 Ky. 108. 
Ky. Evidence held to warrant di- 
_ recting verdict against tenant’s admin- 
istrator suing landlord for tenant’s 
death in fall on stairway, on ground 
that actual or constructive notice to 
landlord of darkness of the hall and 
stairway, and causal connection be- 
__. tween such darkness and the fatal in- 
_ juries, were not shown. Ky.St. § 
38087g-1 et seq.; §§ 3037g-2, 3037g-41. 
_—Harwood’s Adm’r vy. Richter, 150 S. 
 W.2d 642, 286 Ky. 162. 


_._ La.App. In action against landlord 
for injuries to subtenant, sustained 
when she fell on defective steps wheth- 
er subtenant had received actual warn- 

ing of dangérous condition of steps 
- was a “question of fact’. Civ.Code, 
arts. 670, 2322—Hughes v. Abate, 2 
— $o0.2d 68. 

Mass. In _ tenant’s action against 
landlord for injuries sustained when 
she was overcome by fumes remaining 
-in apartment building after fumigation 
by independent contractor engaged by 
landlord, evidence presented question 
of fact as to whether tenant was in 
exercise of due care in entering apart- 
_ ment.—Ferguson vy. Ashkenazy, 29 N. 
mone B20 828. 

} Mass. In action against landlord by 
_tenant’s business invitee falling into 
warehouse elevator well, failure of land- 
lord retaining control of elevator which 

- was used by tenant, to maintain ele- 

vator gates in condition in which they 

appeared to be at time of letting, was 
sufficient evidence of negligence to pre- 
sent an issue of fact.—Story v. Lyon 

Realty Corporation, 30 N.H.2d 845, 308 

Mass. 66. 

In action against landlord by tenant’s 
business invitee falling into warehouse 
elevator well, evidence would warrant 
finding that invitee, in following the 
tracks which led from shipping door to 
elevator, stepped into unguarded ele- 
vator well, and that accident would 
have been prevented if elevator gate 
had been in place.—Story y. Lyon Real- 

ty Corporation, 30 N.H.2d 845, 308 
Mass. 

In action against landlord by _ busi- 
ness invitee of tenant of second and 
third floors of warehouse, for injuries 
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sustained in falling into unguarded 
elevator well, invitee proceeding into 
warehouse which was not well lighted, 
without haying been informed by ten- 
ant of any danger, was not as a matter 
of law contributorily negligent.—Story 
vy. Lyon Realty Corporation, 30 N.EH. 
2d 845, 308 Mass. 66. 

Mass. In actions against apartment 
building owner and manager for in- 
juries and consequential damages re- 
sulling when plaster on ceiling of 
apartment occupied by plaintiffs fell, 
where owner and manager had notice 
of bulge in plaster, and manager’s at- 
tention was called to condition of the 
plaster a week or two before accident 
at which time he tested it with broom 
handle and allegedly found ceiling to 
be sound and merely noted the matter 
for attention of plasterer the next time 
he was in buiiding, whether owner and 
manager were reasonably diligent. in 
making the repairs which they conced- 
edly should have made was for jury.— 
Spinney vy. R. M. Bradley & Co., 30 N. 
H.2d 857, 307 Mass. 598. 


Mass. In action by tenant at will 
who occupied third story apartment in 
defendant’s three-family house for in- 
juries received in fall on defective mat 
on outside stairway leading from sec- 
ond floor to apartment, inference to 
be drawn from tenant’s testimony re- 
specting repair of mat, there being no 
direct evidence that defendant or any- 
one acting for defendant had done what 
tenant deseribed, was for jury.—Ruane 
v. Doyle, 32 N.E.2d 244, 308 Mass. 418, 

In action by tenant at will who oc- 
cupied third story apartment in defend- 
ant’s three-family house for injuries 
received in fall on defective mat on 
outside stairway leading from second 
floor to apartment, defendant’s liabil- 
ity was for jury where evidence justi- 
fied finding that tenant had told de- 
fendant about condition of mat, that 
defendant retained control of that part 
of stairway leading from second floor 
to apartment, and: that condition of 
mat at time of injury constituted a 
defect and that such defect did not, or 
did not appear to, exist when tenancy 
began.—Ruane vy, Doyle, 32 N.H.2d 244, 
308 Mass. 418. 


Mass. In action for injuries to de- 
fendant’s tenant, slipping on ridge of 
ice on outside step of defendant’s 
apartment building, evidence ‘heli in- 
sufficient to take to jury question 
whether ice had been on step long 
enough to require defendant, in exer- 
cise of reasonable diligence, to discov- 
er and remove it or guard against in- 
jury therefrom.—Allan v, Hssanee, Inc., 
33 N.B.2d. 271. 


Mass. Where evidence in its aspect 
most favorable to plaintiff would not 
support finding that at time of accident 
plaintiff's brother, in whose right 
plaintiff was on premises, was in any 
better position than that of tenant at 
sufferance, to whom defendant owed 
merely duty not wantonly or wilfully 
to injure him, and plaintiff did not 
allege or show that his injuries re- 
sulted from any wanton or willful con- 
duct of defendant, directing verdict 
for defendant was: not error.—Carney 
v. Conveyancers Title Ins. & Mortg. 
Co., 34 N.H.2d 654, 309 Mass. 197. 


Minn. Whether landlord was guilty 
of negligence in not repairing concrete 
step which was located in rear stair- 
way used by tenants of apartments, 
and which had a crack about 4% to % 
inch in width, filled in with “some sub- 
stance’, and which was about % inch 
higher on one side of the crack than on 
the other, was for the jury in personal 
injury action by tenant who fell when 
her heel caught in crack on —step.— 
Heinman y, United Properties, 298 N. 
W. 247. 

Whether tenant, who was injured in 
fall when her heel caught in crack in 
step of rear stairway leading from 
apartments, was guilty of contributory 
negligence in descending by the rear 
stairway instead of by the front stair- 
way, was a fact question in personal 
injury action against landlord, where 
it did not appear that tenant knew 
that the rear stairway was in fact dan- 


nee 
--gerous.—Heinman Vv. 
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Mo.App. In inyitee’s action against 
owner of office building for injuries 
received in fall sustained while invitee 
was descending flight of marble stairs 
-to reach tenant’s office, invitee’s evi- — 
dence that steps had a smooth surface 
and that it had been raining, even 
when taken most favorably to invitee, 
was insufficient for jury under allega- 
tion charging that owner was negli- 
gent in permitting and allowing stair- 
way to become worn and slick.—Hor- 
vath v. Chestnut Street Realty Co., 144 
S.W.2d 165. 

In invitee’s action against owner of 
office building for injuries allegedly re- 
ceived in fall sustained while invitee 
was descending flight of marble stairs 
to reach tenant’s office, the obvious 
absence of a handrail on side of stair- 
way was not in and of itself sufficient 
to make a case for jury as to owner's 
negligence under petition charging that 
owner was negligent in failing to pro- 
vide side of stairway with a handrail. 
—Horvath v. Chestnut Street Realty 
Co., 144 S.W.2d 165. 

In invitee’s action against owner of 
office building for injuries received in 
fall sustained while invitee was de- 
scending flight of marble stairs to 
reach tenant’s office, owner’s failure to 
place nonskid safety treads upon steps 
of stairway did not in and of itself 
constitute evidence of negligence suffi- 
cient to warrant submitting case to 
jury under invitee’s allegation charg- 
ing that owner was negligent in fail- 
ing to place a tread of nonskid ma- 
terial on steps.—Horvath y. Chestnut 
Street Realty Co., 144 S.W.2d 165. 

Nev. Contributory negligence of a 
tenant’s business guest on a laundry 
company’s premises, who entered an 
unlighted toilet with which he was 
unfamiliar and did not look for the 
electric light switch and, being able 
to see the toilet bowl, walked to it and 
stepped into a hole cut in the concrete 
floor to repair a pipe from which 
steam and hot water were escaping 
held for the trial court in trial with- 
out jury, and the evidence justified the 
finding that the danger was not obvi- 
ous.—Seavy v. I. X. L. Laundry Co., 
108 P.2d 853. 


N.H. In tenant’s action for injuries 
sustained from fall while descending 
stairway which was allegedly defective, 
whether tenant, in attempting to grope 
his way downstairs in pitch darkness 
with knowledge of defects in stairs, 
was contributorily negligent, was for 
UY cae Aa RPO v. Shaka, 18 A.2d 
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N.J. Where reservation of part of 
leased building by the lessors was a 
matter to be found from disputed facts 
and circumstances in personal injury 
action against the lessors, submission 
of that question to the jury was proper. 
—Monohan y. Baime, 15 A.2d 599, 125 
N.J.L.280. 


In action against lessors of building 
by a sales girl employed in the build- 
ing by lessee, to recover for injuries 
sustained by her when a radiator at- 
tached to the wail became detached 
and struck her, trial court properly 
submitted to jury question of the res- 
ervation and control of the heating 
plant and radiator in question by the 
lessors, where lease provided that les- 
sors would keep the heating plant in 
repair, and there was evidence that 
lessors repaired the radiator after it 
fell—Monohan y. Baime, 15 A.2d 599, 
125 N.J.L. 280. 


N.J. In action for injuries sustained 
when plaintiff, while leaving apartment 
in which plaintiff resided, fell on stair- 
case leading from street level to apart- 
ment entrance, where complaint 
charged negligence in maintenance of 
staircase and nuisance in permitting 
staircase to remain in a dangerous 
condition, plaintiff’s evidence was in- 
sufficient for jury where there was 
no proof that there was any lack of 
maintenance of staircase or that a 
state of disrepair existed or that devi- 
ation in grade of steps was related to 
plaintiff's accident.—Steskovitz vy, West 


‘ 
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was not liable under 
lease to make repairs and _ evidence 


failed to establish that removal of plas- 


ter constituted an undertaking to make 


repairs, landlord was entitled to a non- 


suit in the absence of proof that agent 
acted in a negligent manner in remov- 
ing loose plaster and that the injuries 
complained of resulted therefrom.—Gru- 
gan v. Shore Hotels Finance & Ex- 
change Corporation, 18 A.2d 29, 126 
NGS PS 25772 

N.J.Sup. In tenant’s action against 
landlord for injuries suffered by a 
fall on ice on outside stairway retained 
and controlled by landlord, whether 
landlord was negligent in failing to 
discharge his duty to use reasonable 
care in keeping in repair premises re- 
tained by him for the common use of 
his tenants was a fact question for 
district court judge sitting without a 
jury.—Turzay v. Berkowitz, 14 A.2d 
2665 125 NJ... 61. 

Contributory negligence of tenant 
who was injured when she fell on ice 
on outside stairway retained and con- 
trolled by landlord for the common use 
of his tenants was a fact question for 
district court judge sitting without a 
jury.—Turzay v. Berkowitz, 14 A.2 
265, 125 N.J.L. 61. s 

N.J.Sup.. Where tenant at_ night 
drove his automobile to front of apart- 
ment house, stepped onto sidewalk 
fronting the apartment house, and fell 
because of hole in sidewalk at or near 
curb, in tenant’s action for personal 
injuries against landlord, evidence dis- 
closing that coal trucks, moving vans, 
and eer trucks were backed over 
sidewalk, and that kegs of beer were 
dropped on sidewalk, but not disclos- 
ing that the vehicles caused the hole in 
the sidewalk nor that the landlord had 
knowledge of alleged improper use of 
sidewalk, nor that use of sidewalk 
was for landlord’s benefit, nor that 
landlord in any wise participated in 
the asserted improper use of sidewalk, 
nor that landlord constructed or main- 
tained sidewalk in such manner as 
to fix liability upon it, was insuffi- 
ecient for jury.—Overman y. Trust Co. 
of New Jersey, 18 A.2d 615, 126 N.J.L. 


86. 


N.J.Sup. In action for personal in- 
juries sustained by visitor of tenant 
who occupied upper floor of a two-fam- 
ily house which was reached by stair- 
case leading only to that floor from a 
separate street door, when visitor fell 
while descending the stairs, evidence 
presented a jury question regarding 
whether landlord retained control of 
stairway for purposes of repair.— 
Schwartz v. Federal Deposit Ins. Cor- 
poration, 20 A.2d 600, 126 N.J.L. 580. 

In action for personal injuries sus- 
tained by visitor of tenant who occu- 
pied upper floor of a two-family house 
which was, reached by staircase lead- 
ing only to that floor from a separate 
street door, when visitor fell while 
descending the stairs, evidence present- 
ed a jury question regarding whether 
landlord had received notice of need of 
repairs._Schwartz v. Federal Deposit 
Ins. Corporation, 20 A.2d 600, 126 N. 
JL, 580. 


N.J.Sup. In action against landlord 
for injuries to tenant in fall on stone 
steps, allegedly caused by ice beneath 
snow on steps, evidence held to make 
jury question on landlord’s failure to 
exercise reasonable care.—Mackin vy. 
Last, 21 A.2d. 345, 127 N.J.L. 37. 


N.Y. In action by employee of ten- 
ant against landlord for injuries sus- 
tained when cable supporting exten- 
sion ladder, which was part of fire 
escape, broke while employee was leav- 
ing building by means of ladder after 
having returned to building with fel- 
low employee, after completing day’s 
work, to secure money which fellow 
employee had left in working clothes, 
employee’s evidence was suflicient to 
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Levine v. 


a nut and washer at top which was 
not in any way recessed, and that em- 
ployee of tenant fell in some manner 
while going down stairs and was in- 
jured, presented questions for jury as 
to landlord’s negligence and contribu- 
tory negligence of employee.—Wolf v. 
Citizens Trust Co. of Schenectady, N. 
Y., 28 N.Y.S.2d 917, 262 App.Div. 928. 

N.Y.City Ct. In action against les- 
see of commercial building for injuries 
allegedly sustained when plaintiff fell 
on stairway landing at third floor level, 
where lessee had leased second and 
third floor lofts to a tenant, whether 
lessee was in possession and control 
of stairway and whether stairway was 
a part of the demised premises, even 
though tenant had right to and did 
use them, were for jury.—Buchsbaum 
v. Longley Realty Co., 22 N.Y¥.S.2d 81. 

N.C. In action against landlord for 
injuries to tenant’s wife who fell on 
brick steps leading to dwelling on 
demised premises, wherein plaintiff al- 
leged that landlord had agreed to 
make repairs and that repairs were 
negligently made, motions for judg- 
ment as in case of nonsuit were prop- 
erly overruled. C.S. § 567.—Livingston 
v. Essex Inv. Co., 14 S.H.2d 489, 219 
N.C. 416; 


_ N.C. In action against landlord for 
injuries to tenant’s wife who fell on 
brick steps leading to dwelling on de- 
mised premises because of alleged neg- 
ligent_ repairs, whether landlord had 
agreed _to repair the steps was for 
jury.—Livingston yv. Essex Iny. Co., 
14 S.H.2d 489, 219 N.C. 416. 


Ohio App. In action against lessor 
for injuries sustained by lessee’s minor 
son as alleged result of lessor’s negli- 
gence in maintaining .a common pas- 
sageway, where it was alleged that 
the injuries resulted from concomit- 
ancy of slippery stairway and defec- 
tive railing, whether son was negligent 
in using stairway under the circum- 
stances was for the jury.—Dickson v. 
eu 28 N.E.2d 688, 64 Ohio App. 


Ohio App. In _ action by tenant 
against landlord for injuries sustained 
by tenant when she stepped on a rivet 
which it was alleged had been negli- 
gently left on basement floor by one 
employed by landlord to repair fur- 
nace, whether landlord’s employee was 
guilty of negligence was for the jury. 
—Ballato v. Industrians Savings & 
ee Co., 28 N.W.2d 789, 64 Ohio App. 


Ohio App. In action against land- 
lord for injuries sustained when ten- 
ant fell through loose board in floor- 
ing of attic, where there was no evi- 
dence as to what caused board to give 
way, fact that board gave way and 
injuries resulted was insufficient to 
raise a jury question as to landlord’s 
negligence in failing to maintain prem- 
isey in safe condition—Waite vy. 
Thomas Hmery’s Sons, 32 N.H.2d 764. 


Ohio App. In action against land- 
Jord for death of tenant’s wife as al- 
leged result of drinking water infected 
with colon bacilli from well on leased 
farm, evidence held sufficient to take to 
jury questions whether defendant knew 
of contamination of well or impurities 
in water thereof at time of leasing 
farm and falsely or fraudulently con- 
cealed such fact and condition of well 
from tenant and his wife.—Colwell v. 
Dwyer, 35 N.H.2d 789. 

In action against landlord for death 
of tenant’s wife as alleged result of 
drinking water infected with colon 
bacilli from well on leased farm, ex- 
perts’ testimony held insufficient to take 
to jury question whether appendicitis 
from which decedent died was caused 
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by colon bacilli in water.— 
Dwyer, 85 N.E.2d 789. ; 
Or. Where lessee stored wate 
an elevated tank on premises un 
lessee’s exclusive control and the ta 
burst and injured plaintiff who re- 
sided in a house on adjoining prem- 
ises, when plaintiff, suing for per-_ 
sonal injuries, proved the collapse — q 
the tank and the injury suffered by — 
him as a result thereof, he made out 
a “prima facie’ case of negligence on 
the part of the lessee, and where the 
lessee attempted to show that it 
not at fault, whether the prepon 
ance of the evidence was in favor — 
the plaintiff was for the jury.—_Su 
v. Northwestern Ice & Cold Sto 
Co.,, 1133 P20 209: ia 
Where lessee stored water in 
elevated tank on premises _ unde! 
see’s exclusive control and the ta. 
burst and injured plaintiff who 
sided in a house on adjoining pre 
ises, in view of conflict in testimo 
regarding what would be reasona 
inspection of the tank under the ¢ 
cumstances, it was for jury to 
termine what would constitute a rea 
sonably careful examination of t. 
tank by the lessee——Suko v. North 
western Ice & Cold Storage Co., 1 
P2a° 209. 7 eee 
Or. In action for injuries sus 
by tenant’s customer who fell 
flight of steps leading from_platfor1 
adjacent to entrance of warehouse o 
cupied by tenant to _ street be 
whether the steps and platform const 
tuted a common entrance for use of | 
fendant tenant and other tenants 
dock premises, control over which w 
reserved by landlord, or whether po 
session and control passed to tena 
under the lease was for the jury.—Wi 
kens v. Western States Grocery Co., 
P.2d 542, oe 
R.I. In action by tenant .aga 
landlords to recover for injuries — rs 
tained by the tenant who was scalded 
while taking a shower, because of the 
landlords’ alleged negligence in connec 
tion with the maintenance of show 
bath and fixtures, evidence was ins 
cient to require submission to jury — 
of issues under count charging ‘that 
landlords carelessly and negligently 
suffered the shower bath and fixtures 
remain in bad, unsafe and dangero 
condition, though they had for a lo 
time notice of the condition, or in the 
exercise of reasonable care should ha 
had notice of the condition.—King 
Wiesel, 21 A.2d 262. : f 
Tex.Civ.App. Where plaintiff's o 
evidence considered most favorably 
plaintiff disclosed no basis for li 


plaintiff's decedent resulting from 
fall allegedly due to slippery conditio 
of floor of beauty shop in which d 
ceased was invitee of owner’s tenant 
court properly directed a verdict i 
favor of property owner.—Russell vy. 
Liggett Drug Co., 153 S.W.2d 2381, er- 
ror refused. : : 
Wis. 


one of front porch steps because ste 
was “springy” and would sink about 
one-fourth of an ineh when stepped — 
upon, that agent said step was all 
right to use but promised to report it 
for repair, and that rotted condition 
of step was not visible, presented ques- | 
tion for jury as to whether tenant by 
continuing to use steps assumed the 
risk incident thereto or was guilty of — 
contributory negligence so as to pre-— 
clude recovery for injuries sustained © 
by tenant in a fall when the step broke, 
—Baum y. Bahn Frei Mut. Building & 
Loan Ass’n, 295 N.W. 14, 237 Wis. 117. 
Generally, mere fact that a tenant is 
aware of defective condition of a por- 
tion of the premises, which it is duty 
of landlord to repair, does not, as a 
matter of law, make it contributory 
negligence to continue to use such por- 
tion, if it reasonably appears that he 
might safely do so with the exercise ‘ 
of care—Baum y. Bahn Frei Mut. ye 
Building & Loan Ass’n, 295 N.W. 14, E 
237 Wis. 117. reo 
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% Ala. In action against landlord by 
tenant who allegedly slipped on apart- 
€ ment house floor, charge directing ver- 
dict ~for landlord if evidence showed 
4 

: 


oa that tenant was injured as sole prox- 
imate consequence of her foot turning, 
and not as proximate consequence of 
slipping on some foreign substance, was 


= erroneous, since turning of tenant’s 
foot might have been due to _ land- 
lord’s negligence.—Preston y. LaSalle 


_ Apartments, 3 So.2d 411. 

Mo. In action against landlord by 
visitor in tenement for injuries sus- 
tained in fall down stairway in the 
dark, an instruction, authorizing a ver- 
dict for defendant if jury found. that 
a light attached to hall ceiling about 
* eight feet back from the top of the 
stairway was burning and reasonably 
lighted the stairway at the time plain- 
tiff attempted to descend, was justified 
- by evidence.—Monsour vy. Excelsior To- 
bacco Co., 144 S.W.2d 62. 

In action against landlord by visitor 
in tenement for injuries sustained in 
fall down stairway in the dark, where 
main question was whether stairway 
was adequately lighted when visitor 
fell, an instruction, authorizing a find- 
ing of contributory negligence against 
visitor for failure to use handrail to 
descend stairway if jury found it was 
dark in and “around said stairway”, 
and hypothesizing that a handrail was 
attached to the wall of stairway for 
use by persons “ascending or descend- 
ing said stairway”, was not subject to 
criticism that it went beyond the evi- 
ence.—Monsour vy. Excelsior Tobacco 
o., 144 S.W.2d 62. 
N.C. In action against landlord and 
his tenants for death of 4% year old 
child as result of falling into sewage 
pit, instruction on issue of liability of 
tenants that if jury should find by 
greater weight of evidence that facts 
were as alleged by plaintiff and further 
hat that was negligence of tenants, 
nd that negligence was proximate 
eause of death ov injury to child, it 
should answer first issue ‘“Yes’’, but if 
ury should not find that it was true, 
or if it was not satisfied about it, then 
it should answer such issue ‘‘No”, was 
proper.—Wellons v. Sherrin, 14 S.H.2d 
426, 219 N.C. 476. 


- N.C. In action against landlord for 
injuries to tenant’s wife who fell on 
brick steps leading to dwelling on de- 
mised premises because of alleged neg- 
ligent repairs, a charge that generally 
a landlord is not liable to tenant or his 
family for injuries from defects in de- 
mised premises unless there is a con- 
tract to repair, and landlord under- 
takes to fulfil contract and does the 
work negligently, was proper.—Living- 
ston v. Hssex Inv. Co., 14 S.H.2d 489, 
219) N.C.' 416. 


a 
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Nev. Where tenant had voluntarily 
relinquished possession of leased prem- 
ises under written agreement with 
landlord whereby tenant was to be 
given possession again on a_ specified 
_ date, landlord’s failure to restore leased 
premises on that date constituted a 
breach of contract to deliver possession 
"but not a “constructive eviction”’.— 
ane eas te v. Petricciani, 110 P.2d 
pee) . 

~+N.Y.Sup. Where tenant’s relinquish- 
ment of premises was not voluntary 
- but resulted from the entry of a 
- final order and a provision for the 
issuance of a warrant, ‘constructive 
eviction” was no defense in an action 
by landlord.—79th & 3rd Realty Cor- 
poration v. Weiner, 27 N.Y.S.2d 698. 


Ohio. “Actual eviction” involves ex- 
_ pulsion or exclusion from demised 
7 premises, and ‘‘constructive eviction’’ 
involyes surrender of possession by 


: tenant on justifiable grounds.—Liberal 
; Sayings & Loan Co. y. Frankel Realty 
- . Co., 30 N.E.2d 1012, 137 Ohio St. 489, 
=. neal 28 N.E.2d 367, 64 Ohio App. 


. 


§ 980 
; Wyo. In order to constitute a ‘‘con- 
structive eviction’, the acts or omis- 
sions of landlord in interference with 
his tenant’s use and enjoyment must as 
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a rule indicate an intention on his part 


that the tenant shall no longer con- 
tinue to hold and enjoy the demised 
premise eee v. Kerby, 113 P.2d 


The landlord’s interference with the 
tenant’s use and enjoyment must be 
substantial and intentional in order to 
constitute a ‘constructive eviction’, 
and a mere trespass is not sufficient, 
and the act or omission complained of 
must be that of the landlord and not 
merely that of a third person acting 
without his authority or permission.— 
Mileski v. Kerby, 113 P.2d 950. 

Action of the landlord which will 
sustain a ‘constructive eviction” must 
be of a grave and permanent character, 
and done with the intention of depriv- 
ing the tenant of the full enjoyment 
of the premises in an important and 
not a trivial matter, and it must con- 
sist of an invasion of a material char- 
acter tending to make further occupa- 
tion attendant with serious consequenc- 
es or continuing discomfort.—Mileski 
v. Kerby, 113 P.2d 950. 

If a tenant has not actually. been re- 
moved from the premises, he can estab- 
lish an “eviction” only where he shows 
that the landlord’s acts deprived him 
substantially of the consideration of 
the rental which he agreed to pay.— 
Mileski v. Kerby, 112 P.2d 950. 


§ 987 

Ohio. Where lessee did not purchase 
premises on or before expiration of 
term as stipulated in covenant in sub- 
lease but instead obtained an extension 
of its term and during extended term 
transferred its interest to a nominee 
who with owners of fee bound them- 
selves to protect sublessee in posses- 
sion and quiet enjoyment, course pur- 
sued by lessee did not amount to an 
“eviction” of sublessee which was still 
in undisturbed | possession.—Liberal 
Savings & Loan Co. y. Frankel Realty 
Co., 30 N.W.2d 1012, 1387 Ohio St. 489, 
SATE 28 N.H.2d 367, 64 Ohio App. 
97. 


Where lessee did not purchase prem- 
ises on or before expiration of term as 
stipulated in covenant in sublease but 
instead obtained an extension of its 
term and during extended term trans- 
ferred its interest to a nominee who 
with owners of fee bound themselves 
to protect sublessee in possession and 
quiet enjoyment, covenant to purchase 
was not broken so ag to entitle sub- 
lessee to a cancellation of sublease in 
equity while still in possession without 
having paid rent, on ground of a con- 
structive eviction nor could sublessee 
complain that lessee, though receiving a 
reduction in rental, had not offered a 
reduction to sublessee, since equity 
does not relieve a party from a con- 
tract because it is burdensome or make 
a new contract for the parties.—Liberal 
Savings & Loan Co. v. Frankel Realty 
Co., 30 N.H.2d 1012, 137 Ohio St. 489, 
ens 28 N.W.2d 367, 64 Ohio App. 


§ 991 

N.Y.Sup. The payment of rent did 
not effect a ‘waiver’ of the right to 
recover damages for partial eviction for 
prior months.—Rappaport y. Kessler, 
25 N.Y.S.2d 302. 

§ 998 

Pa.Com.Pl. Evidence that when a 
landlord called to make alterations on 
the demised business premises the ten- 
ant refused to let him proceed and that 
the landlord then swore and cursed 
and threatened to gain his objective, 
and that thereafter the tenant contin- 
ued to occupy the premises free from 
any interference on the part of the 
landlord, does not establish an eviction 
by the landlord but does establish a 
breach by the tenant of a covenant to 
permit the landlord to inspect the 
premises and make necessary repairs.— 
Hamilton v. Stadden, 41 D. & C. 467, 


§ 999 
NY.Sup. The tailure of landlord to 
place a lock on window in tenant’s 


apartment did not constitute ‘“con- 

structive eviction”.—Rene Realty Cor- 

poration y. Ascher, 26 N.Y.S.2d 615. 
§ 1001 


Wyo. The  landlord’s interference 
with the tenant’s use and enjoyment 
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must be substantial a onten 
order to constitute a “construct 
tion’, and a mere trespass is not suf- — 
ficient, and the act or omission com- 

plained of must be that of the land- 
lord and not merely that of a third 
person acting without his erick or 
permission.—Mileski v. Kerby, 113 P. 
2d 950. 


§ 1012 

Ind.App. Where supplemental coin- 
plaint for possession of filling station 
and for damages for wrongful deten- 
tion thereof alleged that plaintiff had 
been deprived of the use of the prem- 
ises to his damage in the sum of $5,000, 
and it was alleged that plaintiff was 
engaged in business of selling gasoline 
and that he had been ejected from the 
premises and kept out of possession 
thereof, and there was no motion to 
make complaint more specific, allega- 
tions as to damages were sufficient to 
warrant proof by plaintiff of any dam- 
ages directly and necessarily resulting 
from acts of the defendants and to sup- 
port instruction that plaintiff claimed 
in substance to have been deprived of 
use of the premises and had sustained 
damages to his business and suffered 
loss of income and profits therefrom,.— 
Maddox v. Yocum, 31 N.HW.2d 652. 
y § 1020 

Ind.App. The value of a leasehold of 
premises for period tenant was deprived 
of use thereof is an element of dam- 
ages recoverable by him for wrongful 
detention, and if the leasehold is worth 
more than the sum tenant was bound 
to pay, the difference between such 
worth and the sum agreed upon would 
be recoverable as one of the elements 
of damages.—Maddox v. Yocum, 81 N. 
H.2d 652. 


Profits derived from a business con- 
ducted on leased property are too spec- 
ulative to be considered as basis for 
computing or ascertaining the rental 
value thereof in action by tenant for 
wrongful detention.—Maddox y. Yocum, 
31 N.B.2d 662. 


The “rental value” of property as an 
element of damages for wrongful evic- 
tion of tenant is not the conjectural or 
even probable profits which might ac- 
crue to the tenant from his business, 
but the fair value to be ascertained by 
proof of what the premises would rent 
for in the open market, or by evidence 
of other facts from which the fair 
rental value of the premises may be 
determined.—Maddox v. Yocum, 31 N. 
H.2d 652. 

1023 


§ 

In action by tenant for damages, in- 
struction that if jury found that plain- 
tiff had been wrongfully evicted jury 
might use as the basis in fixing the 
rental value of the premises the profits 
arising to plaintiff from the use of the 
real estate in question was error.— 
Maddox v. Yocum, 31 N.BH.2d 652. 


In action by tenant for possession of 
premises an damages for wrongful 
detention thereof, instruction that the 
sole measure of damages was the fair 
rental value of the premises which 
meant not the probable loss of plain- 
tiff’s profits but what the real estate 


would have fairly rented for during 


such period as a gasoline filling station 
was erroneous.—Maddox y. Yocum, 31 
N.H.2d 652. 


§ 1037 
D.C.Md. ‘“Rent’ is the return, wheth- 
er of money, service, or specific prop- 
erty, which tenant makes to the land- 
lord as compensation for the use of the 
demised_ premises.—In re Bonwit, Len- 
non & Co., 86 F.Supp. 97. 


§ 1049 
Cal. A tenant of realty is not liable 
for rent solely by reason of contract 
of lease.—Ellingson vy. Walsh, O’Connor 
& Barneson, 104 P.2d 507, superseding 
95.4P.2a5 185. 


§ 105 

Cal. Where there is a lease, liability 
of tenant arising by operation of law 
to pay rent is not superseded by con- 
tractual obligation, and both liabilities 
exist simultaneously, and lease has a 
dual character, with result that dual 
obligations arise from privity of con- 
tract and privity of estate.—Hllingson 
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_statute did 


Bsa} pia 
. One may ne 
ll or a periodic tenant under an in- 


valid lease, or without any lease, by 


occupancy with consent, and such ten- 
ancies carry with them incidental obli- 
gation of rent, and liability therefor 
arises not from contract, but from re- 


lationship of landlord and tenant, the 


tenant being liable by operation of law. 
—Hllingson v. Walsh, O’Connor & Barn- 
eson, 104 P.2d 507, superseding 95 P. 
2d 185. 

Where there is a lease, liability of 
tenant arising by operation of law to 
pay rent is not superseded ‘by contrac- 
tual obligation, and both liabilities ex- 
ist simultaneously, and lease has a 
dual character, with result that dual 
obligations arise from privity of con- 
tract and privity of estate.—Ellingson 
v. Walsh, O’Connor & Barneson, 104 P. 
2d 507, superseding 95 P.2d 185. 

A tenant’s obligation, arising from 
occupation of premises, to pay rent is 
a “continuing obligation’ and _ binds 
him continually throughout period of 
occupation.—Ellingson v. Walsh, O’- 
Connor & Barneson, 104 P.2d 650%, 
superseding 95 P.2d 185. 
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§ 1060 
Ill.App. Where tenant from year to 
year notified landlord of intention to 
move at expiration of lease and on day 
that lease expired tenant removed all 
his goods excepting only carpets and 
bedroom furniture which were prompt- 
ly removed on following day on which, 
at 10 o’clock in the morning, landlord 
notified tenant that it elected to treat 
him as a hold-over tenant for another 
year and requested payment of month- 
ly rent, landlord could not recover 
rent on ground that tenant’s holding 
over from 12 o’clock at night to fol- 
lowing day created tenancy for an- 
other year.—Commonwealth Bldg. Cor- 
oration v. Hirschfield, 30 N.E.2d 790. 
07 IlLApp. 533. ; 
§ 1069 

Ariz. Evidence held to justify the 
trial court’s finding that the lessor, 
a family corporation, assented uncon- 
ditionally to a proposed assignment of 
the lease by the defendant lessee to 
plaintiff, and hence plaintiff properly 
refused to make a deposit similar to 
that originally required from defend- 
ant, and, having performed all con- 
ditions precedent, was entitled to sue 
for damages on defendant’s refusal to 
assign the lease—La Fon v. Martin, 
108 P.2d 561. Z 

Cal.App. Where contracts for sub- 
leases, conforming to sublessor’s con- 
tract with owner, recited that subles- 
sees should make specified payments 
“solely as a bonus for and in consider- 
ation of’’ execution and delivery of 
lease which should not constitute any 
part of the rentals, and might be re- 
tained as liquidated damages for sub- 
lessees’ breach of contract, and that 
under certain conditions  sublessor 
should be relieved of liability upon re- 
payment of the bonus or consideration, 
sums thus paid by sublessees consti- 
tuted ‘bonus’ or “consideration” for 
execution of subleases, and their pay- 
ment amounted to direct “payment” 
rather than deposit of “security”, and 
hence sublessees could not recover such 
sums when sublessees’ conduct termi- 
nated the agreement without wrongful 
act of sublessor.—Parigian v. Citizens 
Nat. Trust & Savings Bank of Los An- 
geles, 110 P.2d 117. 


Where money was paid as bonus or 
consideration for execution of subleas- 
es, and hence belonged to sublessor and 
could be retained by sublessor upon 
sublessees’ breach of contract, provi- 
sion in contracts for subleases that such 
moneys should be forfeited as liquidat- 
ed damages upon breach was immate- 
rial, and hence its invalidity under 
not enable sublessees to 
recover such money after sublessees 
defaulted. Civ.Code, § 1670.—Parigian 
v. Citizens Nat. Trust & Savings Bank 
of Los Angeles,,110 P.2d 117. / 

N.Y.Sup. Where sublease provided 
that monthly rent payable by sublessee 
should be received and deposited in 
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paid the balance 


§ 1072 

D.C.N.Y. Where, under terms of 
lease, security given by tenants was to 
be applied to payment of rent of last 
three months of term, and landlord, as 
consideration for release given by co- 
tenant, agreed that no future rent 
should be collected from bankrupt _ten- 
ant and cotenant, only right landlord 
had to retain security was to extent 
of rent due and unpaid.—In re Kan- 
tor’s Delicatessen, 34 F.Supp. 898. 


§ 1080 

D.C.N.Y. Under terms of lease, land- 
lord had right to hold amount de- 
posited by tenant as security until 
determination of the lease, in absence 
of facts establishing that landlord had 
forfeited right to the deposit.—In re 
Kantor’s Delicatessen, 34 F.Supp. 898. 

Where landlord conspired to force 
out tenants from possession of rented 
premises and to obtain a lease thereof 
under the same terms and conditions 
for another person, and by so doing 
prevented tenants from performing 
terms of lease, landlord forfeited right 
to retain security deposited with it.— 
In re Kantor’s Delicatessen, 34 F. 
Supp. 898. 

Where lease gave landlord corpora- 
tion option to terminate if tenant 
should file a Deena bankruptcy or 
be adjudicated a bankrupt or make an 
assignment for benefit of creditors or 
take advantage of any insolvency act, 
the survival clause wag for landlord’s 
benefit, and landlord could not take 
advantage of it where landlord aided, 
abetted, and facilitated others to oust 
bankrupt tenant.—In re Kantor’s Deli- 
eatessen, 34 F.Supp. 898. 


§ 1107 

Mo.App. In action for rent, where 
pleadings as well as lease itself and 
all of evidence clearly showed that cor- 
porate defendant and individual] de- 
fendant were cotenants, possession of 
individual defendant under lease would 
be for both cotenants in absence of 
any showing to the _ contrary.—Mor- 
riss v. Finkelstein, 145 S.W.2d 439. 


§ 1113 

N.Y.Sup. Where it appeared that de- 
fective condition of gas range existed 
at time tenant went into possession, de- 
fendant could not claim that defective 
condition of range constituted a ‘“‘con- 
structive eviction’, precluding landlord 
from recovering rent for balance of 
lease.—Hatov Realty Corporation vy. 
Altomare, 28 N.Y.S.2d 166. 

N.Y.Sup. Evidence that dampness in 
rented cottage was not occasioned 
through affirmative act or default of 
landlord, but was due to proximity of 
cottage to an adjacent lake, failed to 
show ‘constructive eviction’ so as to 
preclude landlord from recovering rent 
due under lease.—Forster v. Newman, 
29 N.Y.S.2d 363. 


A tenant who at time of entering into 
possession of cottage knew of damp- 
ness therein could not claim a “con- 
structive eviction’? because of dampness 
so as to preclude landlord from recoy- 
ering rent due under lease.—Forster v. 
Newman, 29 N.Y.S.2d 363. 

Ohio App. Appointment of receiver 
for leased premises on lessor’s applica- 
tion, regardless of the nature of the 
remedy, whether ancillary or otherwise, 
works an “eviction” where tenant is re- 
moved from possession, and tenant is 
not liable for rental payments during 
the period of receivership.—City Nat. 
Bank & Trust Co. v. Livingston, 31 N. 
H.2d 460, 66 Ohio App. 47. 

Pa.Com.Pl. A “dispossess notice” on 
a defaulting tenant does not relieve 
him of his obligations under his lease 
or act as actual or constructive notice 
unless so stated in the notice.—Crystal 
& Son v. Gerson, 41 Lack.Jur. 185. 


N.Y.Sup. Where tenants fa 
lead and prove damages result 
rom landlord’s breach of covenant to 
repair premises with reasonable speed — 
in event of fire and tenants retain 
possession of premises, landlord’s f 
ure, as result of fire, to furnish hea 
electricity, and water, and depriving 
tenants of back entrance, did not con 
stitute ‘partial actual eviction” ex 
ing payment of rent.—Pompey R 
Corporation vy. Bartha, 21 N.Y.S.2d 62! 
§ 1117 : 
N.Y.Sup. Where a 
premises is taken by force of para- 
mount title, the tenant igs entitled to a 
proportionate abatement of rent.—Gap 
della v. Hagopian, 28 Y¥.S.2d 25) 


appeal granted 29’ N.Y.S.2d 724, 26 
App.Div. 889. ; P 
La.App. A lessor could not rec 


being flooded at intervals whenever 
heavy rain fell—Greco y. Live 
Properties, 1 iad ee 


breach of covenant to pay rer 
tenant.—Stevenson Stanoyevich F 
Steinacher, 15 A.2d 772, 125 N.J.L 
Judgment of no cause of actio 
action to recover rent reserved f 
monthg after vacation of premises 
tenant. because of improper wor f 
condition of furnace was _ proper.— — 
Stevenson Stanoyevich Fund y. Ste 
nacher, 15 A.2d Ula Ned sles 


Ariz. Under common law, 
standing leased premises : 
stroyed, the tenant was still under phe 


ligation to pay rent therefor, and 


ute regarding liability of tenant — 
ease of destruction of building merely 
releases the tenant from that par 
lar obligation and does not affect 
ant’s responsibility for destructio1 
or damageto property. Revy.Code 1 ; 
§ 1955.—DeMund vy. Oro Grande Consol. 
Mines, 108 P.2d 770. PIAL 9 

N.Y.City Ct. Where rent is payabl 
in advance and lease contains usual fire 
clause, providing that in case of total 
destruction rent shall be paid up t 
time of such destruction and lease shall 
terminate, tenant is under absolute en- 
gagement to pay rent on the day fixe 
even though fire occurs on day the ren 
falls due, and hence is not entitled 
refund if premises are destroyed befo 
all the rent has been earned, R 
Property Law, § 227.—Coast Delicates 
sen Co. v. Cox’ Baths, 24 N.Y.S,2d 
175 Mise. 928. 


The statute authorizing surrender of 
untenantable premises, in absence of a 
press agreement to the contrary, was 
inapplicable to lease providing for pay- 
ment of rent in advance and containing — 
usual fire clause providing that in case 
of total destruction rent should be pai 
up to time of such destruction, sine 
fire clause was an “express agreement 
to the contrary” within terms of the 
statute. Real Property Law, § 227. 
Coast Delicatessen Co. v. Cox’ Baths, 24 
N.Y.S.2d 8938, 175 Mise. 928. steve 
Ohio App. The common-law rule re- 
quiring tenant to continue to pay rent 


upon destruction of tenant house is © 


abrogated by statute in absence of 
special agreement. Gen.Code, § 8521.—_ 
Lebanon Production Credit Ass’n vy. 


Feldhaus, 34 N.H.2d 463. 


§ 1138 i cae 
N.J.Sup. The failure of landlord to 


furnish a furnace in good condition, or 


repair the same after notice given, was _ 
a breach of covenant justifying breach 
of covenant to pay rent by tenant.— | 
Stevenson Stanoyevich Fund v. Stei- © 
nacher, 15 A.2d 772, 125 N.J.L. 326. 
§ 1143 

Tex.Civ.App. Where there is a mu- 
tual abandonment of lease by the par- 
ties thereto, the lease controls up to the 
time of the mutual abandonment only. 


pe 


Sa 


' is ern 
eae 
- _Tham vy. Lockhart, 151 §.W.2d 620, er- 
ror dismissed, judgment correct. 


{ 


1144 
“ie Mo.App. A letter by landlord agree- 
ing to reduction of rent, at solicitation 
of one of cotenants, did not constitute 
‘making of new lease and surrendering 
of original lease, so as to release other 
eotenant of liability under original 
lease.—Morriss v. Finkelstein, 145 S.W. 
2d 439. 

 N.Y.Sup. Act of landlord in reletting 
leased premises after default in the 
rent, but prior to the end of the term, 
and prior to the eviction of the tenant 
or the vacating of the premises, consti- 
tuted a “surrender”? of the lease by 
tenant and ‘acceptance’ by landlord, 
and hence landlord could not recover 
rent for balance of term under re-entry 
provision of lease.—In re Lear Shoe Co., 

22 N.Y.S.2d 778. 
N.Y.City Ct. The statute authorizing 
surrender of untenantable premises, in 
absence of express agreement to the 
_ contrary, was inapplicable to lease pro- 
iding for payment of rent in advance 
nd containing usual fire clause provid- 
ing that in case of total destruction rent 
‘should be paid up to time of such de- 
_ struction, since fire clause was an “ex- 
press agreement to the contrary” with- 
_ in terms of the statute. Real Property 
- Law, § 227.—Coast Delicatessen Co. Vv. 
: ae Baths, 24 N.Y.S.2d 893, 175 Mise. 
ean statute authorizing surrender of 
untenantable premises, last sentence 
added by amendment, providing for ad- 
justment of rent paid in advance or ac- 
ied, should not be read alone but the 
7 tatute must be read as a whole, as in- 
applicable where there is an express 
agreement to the contrary. Real Prop- 
erty Law, § 227.—Coast Delicatessen Co. 
Se Cox’, Baths, 24 N.Y.S.2d 893, 175 
sec. Gs 


: § 1146 
_ Cal.App. A landlord, taking absolute 

possession of leased premises after ten- 
-ant’s removal therefrom and attempt- 
ng to relet them without express or 
implied agreement that tenant’s liabil- 
for future rent should continue, le- 
‘ally released tenant from further re- 
yonsibility under lease.—Rognier v. 
nett. 114 P.2d 654. 
__ N.Y.Sup. Act of landlord in reletting 

eased premises after default in the 
ent, but prior to the end of the term, 
prior to the eviction of the tenant 


rent for balance of term under re- 
entry provision of lease.—In re Lear 
Wer Co,, 22. N.¥.S.2d 778. 
ee § 1152 

 N.Y.Sup. A month to month tenant 
not giving thirty days’ notice of inten- 
tion to vacate leased premises is liable 
or rent of month following tenant’s re- 
moval and until such time thereafter as 
landlord acquires knowledge of termina- 
tion of tenancy.—Sample vy. Fitzsim- 
mons, 24 N.Y.S.2d 388. 
5 N.Y.Sup. A month to month tenant 
not giving thirty days’ notice of inten- 
: eee vacate premises was liable to 
~ jJandlord for rent after tenant’s removal 
- from premises.—Finck v. Forman, 24 N. 
 Y.S.2d 389. 
OK Where tenant gave notice of 
intention to abandon leased premises 
and refused to pay any further rent, 
~lessors could elect to permit the prem- 
_-ises to remain unoccupied and recover 
- rent provided for in lease for the re- 
mainder of the term.—J. HB. Crosbie, 
 Ine., v. Fisher, 109 P.2d 1075. 
§ 1154 
 p.c.Ky. In Kentucky, lessor claim- 
ing for breach of lease is not required 
to minimize damages.—In re Dant & 
- Dant of Kentucky, 39 F.Supp. 753. 
Il.App. Tenant, who breached lease 
by moving out before expiration of 
term, could not complain of landlord’s 
failure to use reasonable diligence to 
procure another tenant and mitigate 
a damages, where lease expressly provid- 
» ed that landlord was not required to 
do any act in procuring another occu- 
pant in event lease was terminated in 
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any way.—Grant y. Chicago Hair Go 
Co., 32 N.H.2d.175, 308 IllApp. 441. 

N.Y.App.Div. Reletting by a land- 
lord was on behalf of tenant, in that 
landlord intended to reduce damages. 
—Morris v. Cohen, 26 N.Y.S.2d 641, 261 
App.Div. 1000. ) P 

Byven if lease had provided that in 
reletting the landlord would act as 
agent of the tenant, the reletting would 
have been that of the landlord and 
not of the agent where the provision 
contemplated damages upon _termina- 
tion of the lease——Morris v. Cohen, 26 
N.Y.S.2d 641, 261 App.Div. 1000. 

Wash. Under covenant to pay rent, 
notwithstanding re-entry by lessor, les- 
sor is entitled to recover rent reserved 
to end of term less amount actually 
received from subsequent tenants dur- 
ing remainder of term, provided lessor 
makes an honest and reasonable at- 
tempt to relet—HExeter Co. v. Samuel 
Martin, Limited, 105 P.2d 83. 

§ 1156 

Cal.App. Where amendatory lease 
provided for payment as rental of 544% 
of gross income of tenant’s business 
with $4,000 monthly minimum, tenant, 
which moved business to another loca- 
tion two months and four days prior to 
expiration of lease, paying minimum 
for full term, was not liable in addi- 
tion for percentage rental which land- 
lord would have received if tenant had 
remained in business on premises un- 
til expiration of lease, on theory that 
there was “implied covenant’ requir- 
ing tenant so to do. Code Civ.Proc. § 
1858.—Cousins Inv. Co. v. Hastings 
Clothing Co., 113 P.2d 878. 

Conn. Under lease providing for pay- 
ment of rental of .12 per cent. of the 
total gross receipts of the leased prem- 
ises but guaranteeing the lessor $300 
per month, regardless of the amount of 
receipts, and requiring lessee to fur- 
nish monthly reports, in view of prac- 
tical construction by the parties, lessor 
was entitled to payment by the lessee 
of $300 each month, or 12 per cent. of 
the gross sales whichever was higher, 
as against the lessee’s contention that 
lease required him to pay only 12 per 
cent, of its gross receipts for the en- 
tire term, with a guaranty that the 
payments would average not less than 
$300 per month.—Hamden — Holding 
Corporation v. United Men’s Shops, 18 
A.2d 356, 127 Conn. 500. 

Ill.App. Where premises were leased 
for use as a filling station at a rental 
of 1% cents for each gallon of gaso- 
line sold and lessee sold approxi- 
mately 12,000 Sa ons per month until 
he acquired adjoining property, and 


thereafter sales on leased property 
dropped to some 200 gallons. per 
month, the rest being sold on _ ad- 


joining premises, the law would treat 
the income from the new place as_be- 
longing to the old.—Seggebruch vy. Sto- 
sor, 33 N.H.2d 159, 309 Ill.App. 385. 

Mo.App. The word “sale” in_ lease 
fixing rental at one per cent. of total 
gross sales made by lessee, meant trans- 
fer of property for money paid or to be 
‘paid.—Freund Motor Co. y. Alma Realty 
& Investment Co., 142 S.W.2d 793. 

The taking of used car in trade on 
sale price of new car was pro tanto 
an “exchange or transfer of property 
for property’ and not a “transfer of 
property for money paid or to be paid’, 
and hence was not a “sale’, so that 
landlord was entitled to one per cent. 
of sale price of automobiles sold by 
tenant less allowances for used auto- 
mobiles taken in trade, under lease 
fixing rental at one per cent. of total 
gross sales made by tenant.—Freund 
Motor Co. vy. Alma Realty & Invest- 
ment Co., 142 S.W.2d 798. 


The use of phrase ‘“‘the term ‘gross 
sales’ shall not include cars soldat 
cost”? to other dealers in lease of au- 
tomobile salesroom fixing rental at one 
per cent. of total gross sales made by 
tenant, did not make applicable the 
maxim expressio unius est exclusio al- 
terius in construing the term “gross 
sales’, since the phrase did not un- 
dertake to define the term ‘“‘gross sales” 
or enumerate sales included within the 
term, but merely excluded from the 
term, sales at cost to other dealers, 


nee 
eden whic 


sales made to public generally in iS 
course of business.—Freund Motor Co. 
v. Alma Realty & Investment Co., 142 | 
S.W.2d 793. COroKE ee MRE 
N.Y.Sup. Where landlord _ leased ~ 


parcel of land and advanced loan of 
$130,000 to tenant who erected theater 
at expense of about half a million dol- 
lars, which theater was to become 
property of landlord on termination of 
lease, and it was agreed that tenant 
should pay $3,250 every six months 
commencing from a certain date to be 
applied by the landlord on account of 
the principal sum on the $130,000 
mortgage and in reduction thereof, 


‘and that such item was a portion of 


rental to be paid, tenant was not ob- 
ligated to pay such sum in addition 
to regular rental after payment of 
mortgage.——Pangburn vy. Stanley Mark 
Strand Corporation, 24 N.Y.S8.2d 97. 


Tex.Civ:App. A lease, providing for 
apportionment of net profits in excess 
of $25,000 derived by corporate lessee 
from operation of building after pay- 
ing all rentals, proper operating and 
maintenance expenses and charges, 
management salaries, taxes, insurance 
charges, and other proper charges, and, 
after paying interest on specified bond- 
ed indebtedness and setting up neces- 
Sary reserves, fixed the charges prop- 
erly deductible in determining net 
profits, so that, in determining whether 
there were net profits to be apportioned 
under contract, whether contested 
charges were properly deductible under 
usual practice of accountants in arriv- 
ing at clear gain of corporation was _ 
immaterial.—Tower Corporation y. Mor- 
ris, 153 S.W.2d 654. 

In lease providing for the apportion- 
ment of net profits in excess of $25,000 
realized from the operation during any 
year ending June 30 of an office build- 
ing by corporate lessee after paying all 
rentals, proper operating and mainte- 
nance charges and expenses, manage- 
ment salaries, taxes, insurance charges, 
and other proper charges, the particu- 
lar classes of deductible items enumer- 
ated in the contract were limitations 
on the general words “other proper 
charges’”’.—Tower Corporation vy. Mor- 
ris, 153 S.W.2d 654. + 
_Under lease providing for the appor- 
tionment of net profits in excess of 
$25,000 realized from the operation 
during any continuous 12 months end- 
ing June 30 of an office building by the 
corporate lessee thereof, after paying 
all rentals, proper operating and main- 
tenance expenses and charges, etc., and 
“other proper charges”, any item which 
might reasonably be classified as op- 
erating and maintenance expense and 
charge, but not specifically enumerated, 
which was paid or payable during the 
accountable year out of revenues for 
that year, or any reserve set up to pay 
such items, must be considered de- 
ductible in determining net profits to 
be apportioned under contract.—Tower 
Corporation v. Morris, 153 S.W.2d 654. 

Under lease providing for apportion- 
ment of net profits in excess of $25,000 
realized from operation during any 
year ending June 380 of an office build- 


‘ing by corporate lessee thereof after 


paying all rentals; proper operating 
and maintenance expenses and charges, 
ete., “and other proper charges’’, and 
after setting up necessary reserve, un- 
collectible rentals for previous years 
carried on the books of corporate les- 
see and charged off as uncollectible in 
current year, and charges for altera- 
tions contracted, constructed, and paid 
for many years prior to current year, 
no part of which items were paid out 
of revenues received from leasehold 
during accountable year, were not 
properly deductible in determining net 
profits to be apportioned under con- 
tract—Tower Corporation y. Morris, 
153 S.W.2d 654. j 
Life insurance premitms paid by 
corporate lessee of building for policies 
of insurance on employees of corpora- 
tion which policies were purchased in 
order to procure and retain certain in- 
surance companies as tenants of the 
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insurance charges, 
Charges, and after paying interest on 


rom operation of building during year 


after paying all rentals, proper operat- 


ing and maintenance expenses and 
charges, management salaries, taxes, 
and other proper 


specified bonded indebtedness and set- 
ting up necessary reserve.—Tower Cor- 
poration v. Morris, 153 S.W.2d 654. 

Contributions made by corporate les- 
see to university and charitable insti- 
tutions and dues and_ subscriptions 
paid to Chamber of Commerce and so- 
cial clubs, thereby making building 
operated by corporate lessee more at- 
tractive to tenants, could not be de- 
ducted in determining net profits to be 
apportioned under lease providing for 
the apportionment of net profits re- 
alized by corporate lessee from the 
operation of office building during any 


year ending June 30 after paying all 


rentals, proper operating and mainte- 
mance expenses, and charges, manage- 
ment salaries, taxes, insurance charges, 
and other proper charges.—Tower Cor- 
poration v. Morris, 153 S.W.2d 654. 

Interest paid by corporate lessee on 
corporation’s note evidencing a_ loan 
procured in order to complete building 
erected on leased premises and op- 
erated by corporate lessee could not 
be deducted in determining net profits 
to be apportioned under lease provid- 
ing for apportionment of net profits 
realized by corporate lessee from op- 
eration of building during any year 
ending June 30, after paying certain 
enumerated expenses and charges, and 
“other proper charges’’, and after pay- 
ing interest upon specified bonded in- 
debtedness of corporate lessee.—Tower 
Corporation v. Morris, 153 S.W.2d 654. 

Under lease providing for apportion- 
ment of net profits realized during any 
year ending June 30 from the opera- 
tion ‘by corporate lessee of building 
erected on leased premises after pay- 
ing certain enumerated expenses and 
charges and other proper charges and 
after paying interest on specified bond- 
ed indebtedness of corporate lessee, 
and after setting up necessary reserve, 
and providing for payment annually of 
$25,000 on bonded indebtedness, re- 
serve set up for amortization and de- 
preciation could not be deducted in de- 
termining net profits to be apportioned 
under such contract.—Tower Corpora- 
tion v. Morris, 153 S.W.2d 654. 


§ 1157 

C.C.A.Minn. Uuder agreement reduc- 
ing rent for two years but providing 
that all rentals under original terms 
of lease for two-year period should be 
due if rent was not paid and lease was 
not performed within ten days after 
any written demand made by lessor by 
registered mail after any default on 
basis of reduced rents, lessor to obtain 
forfeiture of right to rent reduction 
and $3,500 additional rent from as- 
signees of lease was required to in- 
form assignees specifically of some 
particular things that assignees were 
required to perform and to give them 
ten full days to comply with some 
plain, clear, and proper demand.—s. T. 
McKnight Co. v. Central Hanover Bank 
& Trust Co., 120 F.2d 310. 

Lessor’s notice to assignees of a 
lease that premises were in a deplorable 
state of disrepair and neglect and not 
in the safe condition prescribed by 
state laws and city ordinances and a 
demand for rehabilitation up to re- 
quired standards were insufficient to 
obtain forfeiture of right to rent reduc- 
tion and $3,500 additional rent under 
agreement reducing rent for two years, 
but providing that all rentals under 
original terms of lease for two-year pe- 
riod should become due if rent was not 
paid and lease was not performed 
within ten days after any written de- 
mand made by lessor by registered 
mail after any default on basis of re- 
duced rents, especially where lessor on 
demand refused to advise of specific 


Where there is an assignment 
of a tenant’s rights without any as- 
sumption of tenant’s obligations by as- 
signee, assignee is not liable on lease 
and is not bound by its contractual 
obligations, but if nonassuming as- 
signee occupies leased premises he is 
liable for rent by reason of his ten- 
ancy and his obligation arising out of 
privity of estate continues, at least 
through period of his occupancy.—HI- 
lingson v. Walsh, O’Connor & Barneson, 
104 P.2d 507, superseding 95 P.2d 185. 

Where a new tenant comes in with- 
out a written assignment of old ten- 
ant’s rights, and_ takes over the pos- 
session of the old tenant with consent 
of lessor, new tenant is liable for rent, 
and such liability is not merely for 
reasonable value of use of premises, 
and entry and occupation by new ten- 
ant is under the lease, and, despite lack 
of contractual assumption of obliga- 
tions of lease, new tenant is bound by 
covenant to pay rent in the lease which 
runs with land.—Ellingson yv. Walsh, 
O’Connor & Barneson, 104 P.2d 507, 
superseding 95 P.2d 185. 

Ky. The possibility arising from 
economic depression in 1933 that ten- 
ant would be compelled to go out of 
business and landlord would be left 
with vacant property was sufficient 
consideration to support modification 
of lease, entered into in 1931, reduc- 
ing the rental payable thereunder.— 
Ma-Beha Co. v. Acme Realty Co., 150 
S.W.2d 1, 286 Ky. 382. 

Where landlord by accepting pay- 
ment of rent at reduced rate had 
waived right to demand amount stipu- 
lated in original lease, rule was not ap- 
plicable that because of want of con- 
sideration payment by a debtor and 
receipt by creditor of a part of a 
liquidated demand is not a _ satisfac- 
tion of the whole although creditor 
agrees to accept it as such.—Ma-Beha 
Co, vy. Acme Realty Co., 150 S.W.2d 1. 
286 Ky. 382. 

Evidence that tenant in 1933 request- 
ed reduction of rent because of eco- 
nomic depression, that landlord’s let- 
ter confirming reduction stated that it 
was for one year only, but that land- 
lord accepted reduced payment for 
three and one-half years after expira- 
tion of one year period until tenant 
vacated premises established landlord’s 
“waiver” of right to demand amount 
stipulated in original lease.-—Ma-Beha 
Co, v. Acme Realty Co., 150 S.W.2d 1. 
286 Ky. 382. 

Mass. Where agreements for reduc- 
tion of annual rental for two years pro- 
vided that if any monthly installment 
was not paid by certain date rental 
fixed by original lease was to become 
at once due and payable as if agree- 
ments had not been entered into, and 
time for payment was made of the es- 
sence, failure to make any payment 
when due not only constituted a breach 
but excused lessors from obligation to 
allow any reduction.—Kurland v. Mas- 
sachusetts Amusement Corporation, 29 
N.H.2d 749. 

N.J. Assent by only one of four in- 
terested parties to the reduction of pay- 
ments of rent agreed to be made by a 
corporation would not bind the other 
three.—Feld v. Joseph Feld & Co., 18 
A.2d 26, 126 N.J.L. 158. 

. § 1163 

La.App. Where sublessee after pay- 
ing for a number of years $62.50 per 
month for the use of a parking lot 
jointly with the lessee, and after ex- 
piration of the lease continued to use 
the property for its own use, sublessee 
would be required to pay $62.50 per 
month for use of the property in view 
that the principal use of the lot was 
made largely at night.—Masera v. Rose- 
dale Inn, 1 So.2d 160. 

N.Y.App.Div. Where tenant leased 
two adjoining premises. and operated 
them as one store, and one of leases 
provided that part of rent should be 
based on gross sales of tenant at both 
premises, and tenant during tenancy 
under such lease was compelled to re- 


move from other pren 
a foreclosure action, remova 


‘for payment of rent thereafter accru- ~ 


eo. 


emleas 


ed the lease and, upon such termi 
tion, tenant became liable for 
sonable rental value of premises 
period during which it had occupied 
premises beyond such termination.— 
Land Associates Corporation v. Grand 
Union Stores, 25 N.Y.S.2d 986, 261 App. 
Div. 1014. ; if - 

§ 1197 


N.Y.City Ct. The acceptance of la 
payments from lessee did not alter du 
dates of his obligations under. lease.— — 
Cooper v. Schirrmeister, 26 N.Y.S.2d_ 
668, 176 Mise. 474 p 


§ 1200 
N.Y.Sup. A tenant was obligated 
pay rent which became due in ad 
on April 1 where tenant occupied - 
ises for several days during mon 
April.—Bernstein v. Wnglander, 25 


Y.8.2d 319. 
§ 1220 
Mo.App. An arrangement bet 
cotenants, whereby as between t 


one was principal and the other sure 
ty, could in nowise bind landlor 
where notice of such relationship 1 
not brought home to landlord at 
before execution of the lease.—M 
v. Finkelstein, 145 S.W.2d 439. 
Ohio. The express contract of 
see fixes his liability to pay ren 
the whole term, but, in case of assign 
ment by lessee, the liability of assign 
to lessor is limited to rent ace 
during continuance of assignee’s i 
est, and lessor may at his election 
the lessee or assignee, or both, for 
payment of rent accruing after assig 
ment, but_is entitled to only one sat 
faction. Gen.Code, § 8084.—Gholson 
Savin, 31 N.H.2d 858, 137 Ohio St. 551. 
§ 1227 yori 
Ohio. The express contract of a 
see fixes his liability to pay rent f 
the whole term, but, in case of as 


during continuance of assignee’s — 
terest, and lessor may at his elec 
sue the lessee or assignee, or both, 
nonpayment of rent accruing after 
signment, but_is entitled to only o 
satisfaction. Gen.Code, § 8084.—Ghi 
son v. Savin, 31 N.E.2d 858, 137 O 
St. 551. j 3 
Where a lessee assigns the leas 
one who covenants to pay acer 
rental to landlord with notice, or whe 
a vendor sells land subject to a mor 
gage which vendee agrees to oat 
mortgagee with notice of the term 
sale, the lessee or vendor-mortga 
may insist that rights of a _suret 
be observed as to ae Onan 
Savin, 31 N.E.2d 858, 137 Ohio St. 55 
Where a lease is assigned by less 
the assignee becomes principal obl 
for payment of rent thereafter accru 
and for future performance of cov 
nants, and lessee assumes the positi 
of surety toward the lessor, though 
judgment has been taken against th 
assignee or lessee, or both, on the co: 
mon obligation.—Gholson v. Savin, 3 
N.H.2d 858, 187 Ohio St. 551. ; 
Ohio. The express contract of a les 
see fixes his liability to pay rent fo 
the whole term, but, in case of assig: 
mént by lessee, the liability of assign 
to lessor is limited to rent accruing ~ 
during continuance of assignee’s inter- — 
est, and lessor may at his election su 
the lessee or assignee, or both, for no 
payment of rent accruing after assign- 
ment, but is entitled to only one satis 
faction. Gen.Code, § 8084.—Gholson vy. 
Savin, 31 N.H.2d 858, 137 Ohio St. 551. 
Where a lease is assigned by lessee, 
the assignee becomes principal obligor 


ing and for future performance of cove- — 
nants, and lessee assumes the position — 
of surety toward the lessor, though ~~ 
judgment has been taken against the 
assignee or lessee, or both, on the com- ~ 
mon obligation.—Gholson y. Savin, 31 — 
N.H.2d 858, 187 Ohio St. 651. 


§ 1229 
La. A lessor, having a lien and priv- 
jlege on buildings and improvements 
erected on leased land for payment of | 
his rent, has the same right to proceed | 


: ee & SERS 
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wiry § 1229 | 34 


against purchaser of buildings and of 
lease, for collection of rent in event of 
-default, that lessor would have had 
if there had been no succession sale 
of buildings and of lease—Succession 
of Gravolet, 197 So. 572, 195 La. 832. 
W.Va. An assignee of lease is _li- 
able for rent only for period during 
which he is in possession of leased 
premises, and such liability is deter- 
mined when he assigns his term and 
goes out of possession, subject to ex- 
ception that assignee expressly con- 
racting or covenanting to pay rent or 
p erform covenants of lease including 
- @ovenant to pay rent may be held li- 
able on such contract or covenant de- 
spite his subsequent assignment of 
- Yease.—Bankers Pocahontas Coal Co. v. 
~ Monarch Smokeless Coal Co., 14 S8.H.2d 


pe 


2922. . 


y 1240 

att W.Va. A re-assigument of lease by 
assignee thereof does not terminate his 
liability under his express agreement 
it time of taking original assignment 
0 ae covenants of lease, though 
such agreement, if made with assignor 
a lone, can be enforced by landlord only 
n jurisdictions wherein third person 
-mav sue on contract made for his bene- 
fit by others.—Bankers Pocahontas Coal 
Co. v. Monarch Smokeless Coal Co., 14 
 ~§.H.2d 922. 

An assignee of lease is liable for rent 
only for period during which he is in 
ossession of leased premises, and such 


ay rent or perform covenants of lease 
neluding covenant to pay rent may be 
eld liable on such contract or covenant 
despite his subsequent assignment of 
-lJease.—Bankers Pocahontas Coal Co. v. 
pe eorch Smokeless Coal Co., 14 S.H.2d 


‘be Od § 1244 
- La.App. Where restaurant and bar- 
room sublet a lot as_a parking place 
_ for its customers, and after expiration 
of the lessee’s lease continued without 
_ authority from the lessor to use the 
lot, sublessee was liable to the les- 
sor under a “quasi contract” for the 
easonable value of the use of the 
t after the expiration of the lease, 
notwithstanding that the lot was not 
enclosed by a fence. Rev.Civ.Code, arts. 
193, 2294.—Masera v. Rosedale Inn, 1 


d aco 
N.Y.Sup. An undertenant who took 


ved in original lease.—Naused v. 
ean Petroleum Corporation, 29 N. 
2d 362. 


§ 1263 

.C.N.Y. Acceptance by landlord of 
- rental payments for a number of 
months after the first of the month 
constituted a ‘‘waiver’ of the require- 
ment in lease for payment on the first 
of the month.—In re Kantor’s Delicates- 
sen, 34 F.Supp. 898. 


-La.App. Where lease did not state 
where semiannual rental payments 
should be made, lessee living on the 
remises was not bound to contact 
but les- 


the rent, and his failure to do so on 
designated date should not prejudice 
lessee’s rights. Civ.Code, art. 2157.— 
 Belyin v. Sikes, 2 So.2d 65. 

Dads § 1266 
_ ©.C.A.Tex. Where 99-year lease ex- 
~ ecuted September 1, 1933, required les- 
gee to pay cash monthly rentals and 
mortgage debt of $424,000 payable in 
quarterly installments with last pay- 
ment of $265,000 due May 1, 1940, the 
mortgage payments were advance pay- 
ments of rental in contemplation of 
- future benefits accruing during remain- 
ns ing years of lease—Southwestern Ho- 
Seeeetel Co, v.U. S., 115 F.2d 686. 


ae § 1286 
Illl.App. Evidence was not sufficient 


for 
My goods and chattels lost and destroyed 
yi through the alleged acts of the land- 
a] lord and agent and for the return of 
certain rentals paid by the tenant, on 


to authorize tenant’s recovery 


sy 


- DANDLORD - 


apes. * 


nN a 4 OD or oy 4 
.ground that landlord made wro 
entry upon the premises and removed 
certain chattels before termination of 
tenancy.—Alexander y. Northern Trust 
Co., 34 N.H.2d 7, 310 Dll.App. 384. 

Mo.App. Overpayments made by as- 
signee of lease were “involuntary pay- 
ments” and therefore recoverable by 
assignee who made prolonged and con- 
tinuous but unsuccessful efforts to get 
landlord to accept rents calculated in 
accordance with assignee’s construction 
of lease, notwithstanding that lease con- 
tained provision for forfeiture for fail- 
ure to pay rents when due.—Freund 
Motor Co. v. Alma Realty & Investment 
Co., 142 S.W.2d 793. 

An assignee of lease paying rent cal- 
culated in accordance with landlord’s 
construction of lease was not “estopped” 
by conduct from maintaining action for 
recovery of overpayments of rent 
where assignee made prolonged and 
continuous but unsuccessful efforts to 
get landlord to accept the rents cal- 
culated in accordance with assignee’s 
construction of lease.——KFreund Motor 
Co. v. Alma Realty & Investment Co., 
142 S.W.2d 793. 

N.Y.Sup. Tenant was entitled to re- 
cover rent that had been paid for first 
month when landlord refused to give 
possession, notwithstanding that ten- 
ant had made a conditional sublease 
with a third party.—Polsky y. Chinitz, 
29 N-Y.S!2d 275. 

Ohio App. Tenant was not entitled 
to recover from landlord an amount 
representing rent paid by the tenant 
for residence after destruction of ten- 
ant house as result of fire-—Lebanon 
Production Credit Ass’n y. Feldhaus, 
34 N.H.2d 468. 


Il.App. A provision in substance 
that if tenant failed to move at the 
expiration of the lease he should pay 
double the usual rent for the actual 
time of his occupancy was reasonable. 
—Commonwealth Bldg. Corporation v. 
punechacld, 30 N.H.2d 790, 307 Ill.App. 


§ 1289 


_Mich. Rules with respect to mitiga- 
tion of damages did not apply so as to 
bar landlord’s recovery of double dam- 
ages allowed by statute for detainer of 
possession by tenants from the time of 
the forcible entry or forcible detainer 
or of the notice to quit or demand of 
possession on the ground that the in- 
stitution of a summary proceeding to 
recover possession of land was unrea- 
sonably delayed, particularly where 
those in possession profited from their 
wrongful detainer. Comp.Laws 1929, 
§ 14986.—F.. M. Aiken, Ine., v. Solo- 
mon, 298 N.W. 476, 298 Mich. 128, 134 
A.L.R. 888. 


Tenants who, knowing premises had 
been leased to other tenants, refused to 
surrender possession after expiration of 
three-year lease and service thereafter 
of 90-day notice to quit and to termi- 
nate tenancy, given pursuant to express 
provisions of lease and in spite of re- 
peated demands by landlord’s attorney, 
were liable under statute for double 
damages from date of expiration of 
90-day period until ousted ag result of 
sumimary proceeding to recover posses- 
sion of land, notwithstanding summary 
proceeding for possession of land was 
not commenced until six months after 
expiration of 90-day period. Comp. 
Laws 1929, § 14986.—F. M. Aiken, Inc., 
v. Solomon, 298 N.W. 476, 298 Mich. 
1238, 134 A.L.R. 888. 


Miss. Where both landlord and ten- 
ant knew that month to month tenancy 
began on the 10th of one month and 
ended on the 10th of the next, ten- 
ant was not misled by notice requir- 
ing vacation ten days before expira- 
tion of monthly period, and hence land- 
lord was entitled to double rent for 
time tenant held over, Code 1930, §§ 
rive 2225.—Gulley v. Mayo, 1 So.2d 

Statute making tenant liable for dou- 
ble rent in case he holds over after no- 
tice is a “penal statute’ and should 
be strictly construed against claim for 
double rent, but that does not mean 
that the very letter of the statute must 
be followed, since its substance is all 


that is eq 


2225.—Gulley v._ 


Cal.App. An action to recover rent 
for period during which tenant con- ; 
tinued to occupy premises after ex- Ag 
piration of written lease was an ac- 
tion in assumpsit on an oral lease 
for the recovery of deferred install- 
ments of rent becoming due monthly 
as under terms of written lease, in 
definite sums according to terms of 
oral contract. Civ.Code, § 1945.—Till- 
son v. Peters, 107 P.2d 434. 

N.¥.Mun.Ct. A landlord had no 
right to retain tenant’s goods for un- 
paid rent or hinder him in removing 
them from the premises, since distress 
for rent was abolished by statute and 
the landlord’s remedy for collection of 
rents in arrears was by way of an ac- 
tion for rent.—Scott v. Browning Busi- 
AEP Service, 24 N.Y.S.2d 227, 175 Misc. 


§ 1321 

Idaho. Where tenant admitted oc- 
ecupancy and liability for unpaid rent 
prior to date of an alleged agreement 
for payment of $100 in settlement of 
amount of rent due, tenant could not 
complain that the landlord, in bringing 
action for $200 rent allegedly due, did 
not rely upon the lease.—Winter v. 
Bens, 109 P.2d 890. 

§ 1324 

Ga. A tenant could not by way of 
cross-action in landlord’s suit for 
past-due rent and for the issuance of 
an injunction in aid of a_ distress 
warrant sue the landlord for dam- 
ages for having filed and prosecuted 
such action, which was the same ac- 
tion in which the tenant filed his 
cross-action.—Ellis v. Millen Hotel Co., 
14 §.H.2d 565. F 

A tenant’s cross-action seeking re- 
covery of damages against his land- 
lord for landlord’s allegedly malicious 
institution of action against tenant 
for past-due rent, was not “germane” 
to landlord’s action, and hence could 
not be maintained as a cross-action 
thereto under statutory provisions rel- 
ative to equity practice and making 
eross-bills unnecessary. Code 1933, §§ 
87-105, 37-905, 81-106.—Ellis v. Millen 
Hotel Co., 14 §.H.2d 565. 

Where landlord sued for past-due 
rent, tenant’s cross-action for damages 
for landlord’s allegedly malicious in- 
stitution of such action did not grow 
out of any breach of the contract of 
lease sued on by landlord, and hence 
such cross-action was not maintain- 
able as a_plea of recoupment.—®liis 
vy. Millen Hotel Co., 14 S.H.2d 565. 


§ 1326 

Iowa. In action by landlord’s as- 
signee for rent, trial court properly 
allowed counterclaim of the tenants 
for services rendered the landlord.— 
Read _v. Ferguson, Barnes & Ferguson, 
293 N.W. 474. 

Pa.Com.Pl. In the absence of agree- 
ment to the contrary, where tenant is 
forced to pay water rent bill of previ- 
ous tenant because water company oth- 
erwise refuses to turn on water for ten- 
ant, the tenant in paying such bill is a 
volunteer and may not set off such 
payment against amount due the land- 
Jord on account of rent.—Duddy v. 
Ciccarone, 57 Montg. 7. 

§ 1328 

N.Y.Sup. In action by landlord 
against tenants, tenant who elected to 
proceed upon his counterclaim for dam- 
ages for alleged actual partial eviction 
thereby “waived” such alleged eviction 
as a defense.—Rappaport v. Kessler, 25 
N.Y.S.2d 302. 

N.Y.Sup. Where tenant was evicted 
before end of term of lease, he was en- 
titled to offset damages for such evic- 
tion against his liability for rent.— 
Agol Realty Corporation v. Nathan, 25 
W.Y.S.2d 319. 

§ 1329 


Pa.Com.Pl. Three vemedies are avail- 
able to a tenant where a landlord fails 
to perform a lease covenant: (1) Upon 
the landlord’s failure of performance, 
the tenant can perform it at his own 
expense and defalk the cost of such 
performance from the amount of rent 


SS 
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p : ; 
from the rent the difference between 
- the rental value of the premises as it 
would have been if the lease had been 
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it an retain 
ession of the premises and deduct 


fully complied with by the landlord 
and its rental value in the condition it 
parnally, was.—Siddall v. Burke, 29 Del. 


§ 1330 : i 

Pa.Com.P1. Three remedies are avail- 
able to a tenant where a landlord fails 
to perform a lease covenant: (1) Upon 
the landlord’s failure of performance, 
the tenant can perform it at his own ex- 
pense and defalk the cost of such per- 
formance from the amount of rent due 
and payable; or (2) The tenant can 
surrender the possession of the premises 
to relieve himself from any further pay- 
ment of rent; or (3) e can retain 
possession of the premises and deduct 
from the rent the difference between 
the rental value of the premisés as it 
would have been if the lease had been 
fully complied with by the landlord and 
its rental value in the condition it 


es was.—Siddall v. Burke, 29 Del. 


§ 1331 

Colo. Where lessor assigned lease as 
collateral for a loan, assignee was a 
“necessary party” in an action for rent, 
since no judgment properly could be 
entered cutting off assignee’s right to 
sue for rent when due unless it were 
made a party, and to avoid a multi- 
plicity of suits lessee was entitled to 
have all necessary parties before the 
court.—Serv-Us Chain Stores v. Arden 
Realty & Investment Co., 105 P.2d 850. 


§ 1335 

Okl. Where landlords’ petition plead- 
ed written contract under which ten- 
ant went into possession of realty and 
used realty for two years, construction 
which parties placed on contract by 
payment of rentals annually as provid- 
ed by contract, recognition by tenant 
that contract was for term of five years 
by attempt to terminate liability there- 
under by giving notice of intention to 
abandon realty and pay no _ further 
rent, and election of landlords to per- 
mit realty to remain unoccupied and to 
recover on contract for remainder of 
the unexpired term, petition stated a 
cause of action in favor of landlords.— 
oh Ms Crosbie, Ine., v. Fisher, 109 P.2d 
1075. 


§ 1336 

Cal.App. In landlord’s action for 
rent and damages for alleged abandon- 
ment of leased premises by tenant, an- 
swer, alleging that tenant 
premises with landlord’s express con- 
sent and permission after landlord 
agreed to cancellation of lease and that 
lanclord accepted premises on _  sur- 
render thereof and retained absolute 
possession and control thereof for re- 
mainder of term fixed by lease, was 
sufficient to raise issue of surrender of 
lease, though word ‘‘cancellation’’, rath- 
er than “surrender”, was used in such 
ee cr esa vy. Harnett, 114 P. 


§ 1341 

Pa.Super. In lessee’s action against 
sublessee to recover rent admittedly 
due. sublessee’s setoff and counterclaim 
based on sublessee’s assumption of bal- 
ance due on certain equipment stated 
no cause of action against lessee, where 
sublessee alleged that lessee agreed 
to transfer title to equipment to him 
if lessee did not exercise its: option 
to purchase premises and that, after 
sublessee had abandoned premises, 
owner refused to permit him to take 
out the equipment, and did not allege 
that lessee interfered with sublessee’s 
assertion of his right to title or pos- 
session of equipment during his_ oc- 
cupanecy of’ premises.—Colonial Mfg. 
Co. v. Carideo, 16 A.2d 731, 142 Pa.Su- 
per. 485 

§ 1344 

Idaho. In action for four months’ 
rent, complaint, which did not suggest 
existence of a written rental contract, 
was not subject to special demurrer on 


it purp ; 
instrument whi 


vacated , 


t purported t a nded on wI 
which was not set out or 
attached to complaint.—Winter v. Bens, 
109 P.2d 890. 

Tex.Civ.App. A complaint alleging 
that premises were leased to defendant 
and another and that plaintiff, pur- 
chased property subject to the lease, 
and that certain rent was due and 
unpaid, was sufficient as against gen- 
eral demurrer.—Chavez v. Goodman, 
152 S.W.2d : 

§ 1348 


Okl. In action for rents alee ole 
due upon storeroom, where plainti 
both pleaded and proved an offer by 
him to renew lease and acceptance of 
offer by acts and conduct of defend- 
ant, there was no “variance’.—C. R. 
Anthony Co. v. a ioget 114 P20" 177: 


3 

Mass. Plaintiff who sought to re- 
cover rent under an alleged oral agree- 
ment with defendant for occupation of 
premises was required to establish 
something in the nature of a demise or 
to establish the relation of landlord 
and tenant by an express or implied 
eontract, and, although contract was 
not required to be technically formal, 
actual or constructive occupation by 
defendant as tenant, with assent of 
plaintiff as landlord, was indispensa- 
ble-—Milmore vy. Landau, 30 N.E.2d 
834, 307 Mass. 589. 

Tex.Civ.App. In action for rent 
against a party named as cotenant but 
who cid not sign lease, burden was on 
plaintiff to show that alleged cotenant 
was liable under the unsigned Jease.— 
Chavez v. Goodman, 152 S.W.2d 826. 

§ 1351 

Cal.App. In suit for additional 
rentals under lease of land used for 
pasturing cattle, where lease called for 
minimum annual rental with stipulation 
for additional payment in event average 
sales price for any one year of “good 
grade grass slaughter steer cattle’? ex- 
ceeded 6 cents per pound and provided 
that average sales price was to be de- 
termined from printed daily market 
livestock summary, or in event such 
was unavailable parties could use rec- 
ords of sellers and buyers of cattle 
from demised premises, trial court 
properly admitted records taken from 
books of sellers and buyers, where it 
appeared that market service became 
unavailable because printed summary 
failed to contain entries regarding 
grade of cattle specified in lease.—Fatjo 
y. O'Connell, 105 P.2d 1036. 

Ga.App. In action by lessor against 
lessee to recover on a note given in 
consideration for the lease, court erred 
in admitting in evidence the record 
of a suit brought by the lessor against 
the lessee and others for damages for 
the violation of first term lease con- 
tract, and other relief, where the 
prior suit was not relevant to any is- 
sue made in the action on the note.— 
Treisch v. Doster, 14 S.H.2d 612. 

Mass. In action for rent for leased 
theater wherein lessee claimed an abate- 
ment of rents from March 19, 1936, to 
April 10, 1936, which last date was 
Good Friday, that period being re- 
quired to repair damage caused by 
flood, testimony relating to moving 
picture business to effect that business 
during Holy Week was the poorest of 
the year was properly admitted, where 
diligence employed in renovating 
theater was in issue and in support 
of contention that there was unreason- 
able delay lessors could show a motive 
for alleged delay.—Kurland v. Massa- 
chusetts Amusement Corporation, 29 N. 
H.2d 749. 


1352 

Cal.App. In suit for additional rent- 
als under lease of land used for pastur- 
ing cattle, which provided for annual 
rental with stipulation for additional 
payment in event average sales price 
for any one year of “good grade grass 
slaughter steer cattle’ exceeded 6 cents 
per pound, evidence supported finding 
that lessors failed to prove that they 
were entitled to additional rentals.— 
Fatjo v. O’Connell, 105 P.2d 1036. . 

Ga.App. In suit on account by land- 
lord against tenant to recover rent, 


use wher 


a 
sought by landlord, evidence sustat 1e¢ 


Woe. 


Ne 


rent and that ndlord |] 
than amount for which recovery w 


judgment for landlord.—Schmid 
Parrish, 11 S.E.2d 921, 63 Ga.App. 66 

[l.App. Evidence supported findin 
that tenant had not been “constructiv: 
ly evicted’, so ag to be relieved f: 
lease for balance of term, because land- 
lord permitted another tenant to co 


knew gambling was c¢ fe 
about four years before it vacated t 
premises, and made no objection ther 
to, and that tenant left premises not on 
account of the gambling, but because it 
desired to move.—Grant v. Chica 
Hair Goods Co., 32 N.H.2d 175, 3 
Ill.App. 441. " 
Iowa. In action by assignee of la! ; 
lord for rent, evidence was sufficient 
to satisfy assignee’s burden of show- 
ing nonpayment of rent.—Read v. _ 
odes Barnes & Ferguson, 2: 


1 


La.App. In suit to recover : 
ance allegedly due on rent of a plant 
tion wherein tenant claimed that 
time of paying rent for first year I 
made an oral agreement to rent t 
following year for a_ smalle 
which he admittedly paid, th 
of making out a case by prepondera 
of the evidence was on_ plainti 
Beaird v.. Willis, 1 So.2d 809. — 

Mich. In action to recover upon 
tracts for construction of two a 
ment houses, wherein defendant i 
posed a defense of settlement 
claimed a set-off for rent of def 
ant’s house occupied by plaintiff, bu 
den was upon defendant of establis 
ing by a preponderance of the evi 
truth of his items of settlement 
set-off.—Patton v. Oakman, 
761, 298 Mich. 672. ee 


* Kad 

Mich. In action to recover upon 
tracts for construction of two ap 
ment houses, wherein defendant file 
set-off for rent of defendant’s house 
cupied by plaintiff, evidence, inclu 
failure of defendant to deny plaintiff 
testimony that he occupied house pu 
suant to an agreement whereby he w: 
to pay no rent but was to show house 
to prospective purchasers in an effor 
to sell it, and that he had paid defe 
ant substantially $2,600 in rent vo 
untarily upon learning of defendant’; 
financial difficulties, was insufficient t 
establish that plaintiff was indebted to 


rent.—Patton  v. 299 
761, 298 Mich. 672. aoe, 


Mo.App. In action for rent under 
lease against corporation and in- 
dividual as cotenants, evidence faile Se, é 


to sustain allegation of individual d 
fendant that plaintiffs and individual 
defendant and a third wee had @ 
tered into a new contract that sto 
roum was to be leased to third part: 
—Morriss v. Finkelstein, 145 
439. 


premises, and was not evicted within 
provisions of general re-entry clause 
of lease, so as to give landlord the right 
to claim rent for the balanee of the 
unexpired term under the general re- 
entry clause.—In re Lear Shoe Co., 22 
N.Y.S.2d 778. f 
N.Y.Sup. In action for rent, evi- 

dence held to establish defense a con- 
structive eviction of tenant because of ~ 
noisy surroundings,—Trustees of Sail-— 

ors Sang Harbor vy. Sugarman, 28 N.Y. 


§ 1353 ; 
Idaho. Where complaint in action for 
rent was filed four days after tenant, 
according to landlord’s version of agree- 
ment for settlement of rent due, was to 
have sent $50 to landlord, whether land- 
lord was entitled to recover rent origi- 
nally agreed upon was for jury, which 
was justified in concluding that new 

agreement, not having been performed, = 

was ineffective to change or modify  — 


fares 


§ 1353 
original contract.—Winter vy. Bens, 109 
P.2a 890. 


Mass. The time reasonably required 
for completion of work on _ leased 
theater which was damaged by flood 
during which period lessee was entitled 
to abatement of rent was for jury.— 
Kurland y. Massachusetts Amusement 
Corporation, 29 N.E.2d 749. 

_ . Where agreement provided for reduc- 
tion of rental for leased theater for 
year and that time for payment of re- 
duced rental should be of essence of 
eontract and that if reduced rental was 
not paid within five days after it was 
due in any month, then agreement 
should become void, and original rent 
reserved in lease should at once be- 
come due and payable, as if agreement 
had not been executed, whether lessee 
breached such agreement and whether 
there was waiver by lessors of such 
breach were for jury.—Kurland_ v. 
Massachusetts Amusement Corporation, 
29 N.E.2d 749. 

NJ. In suits against corporation to 
recover rent arrearages, whether one of 
our interested parties agreed to reduc- 
ion of payments of rent was at_ best 
factual matter for the jury to deter- 
ine.—Feld v. soscoh slg & Co., 18 A. 

153. 


ions by the agent of the landlord as 
rk, conversations he had had with the 
tenants after the fire were overruled, 
- where the agent had died and wherein 
he failed positively to identify the les- 
sees, but his statements left no doubt 
that, if he was to be believed, he did 
discuss reoccupancy ,of the premises 
y and rental to a sub-tenant with both 
of them, as well as their bookkeeper. 
‘he probative value of this testimony 
was for the jury.—Shoup v. North Dia- 
mond Candy Co., 89 P.L.J. 357. 
Wis. In action for rent which de- 
fendant alleged was owing by cor- 
poration to which he had_ assigned 
_ the lease before the effective date there- 
of, whether landlord or her agent 
knew or should have known from 
anything which came to their attention 
that defendant was not the tenant, 
was for the jury.—Voelz v. Spengler, 
296 N.W. 593. 


* 


Taga § 1354 
- Ark. In action for rent, where there 
was no testimony contradicting that of 
the plaintiff, court properly instructed 
a verdict for the full amount of the 
rent due.—Dunklin vy. Watkins, 151 S. 
 W.2d 978. 
- Colo. In action for rent where there 
was evidence that lessee’s agent nego- 
; tiating lease had no knowledge of in- 
f a junction suit pending against lessor 
to prevent building being used for 
my store purposes and did not know that 
_ there was strong opposition in neigh- 
_ borhood to opening of store or that 
» residents acting through an association 
threatened to boycott any business that 
might be opened in new building, which 
facts were known to the lessor, and 
agent testified that had he known of 
pending suit and projected boycott he 
. would not have entered into lease, 
whether fraud had been perpetrated 
upon lessee in negotiations culminat- 
ing in execution of lease was for jury. 
—Serv-Us Chain Stores v. Arden Realty 
& Investment Co., 105 P.2d 850. 
Where lessor allegedly represented to 
-_ Jessee’s agent that there was no litiga- 
‘ai tion pending concerning use of a cer- 
, tain building for store purposes, when 
“, in fact there was an injunction suit 
y pending and strong opposition in neigh- 
borhood to opening of store and threat 
to boycott any business that might be 
opened in new building, and_ lessee, 
after having discovered pending in- 
junction suit, complained to lessor and 
was repeatedly assured that the suit 
would be settled, lessee’s continued oc- 
eupancy of building for a year did not 
as a matter of law constitute a “waiv- 
: er” of fraud, if any, perpetrated by 


+h 


7, 


mh 


- LANDLORD 


the lessor in negotiations culminating 


NSE ~. 


AND 


<y 


Tia 


T. 


4 


in execution of lease.—Serv-Us Chain 
Stores vy. Arden Realty & Investment 
Co, L005 P20 300; , 

Mo.App. Though implication from 
subsequent conduct that parties regard- 
ed their previous letters as having 
amounted to lease was _ legitimate, 
whether such letters in fact amounted 
to lease was -purely a ‘question of 
law” to be determined in light of suffi- 
ciency of the letters themselves, and 
not by anything the parties may have 
then believed.—Pfeiffenberger vy. Scott’s 
Cleaning Co., 144 S.W.2d 183. 


Mo.App. In. action by partners, 
court properly directed verdict on 
counts seeking recovery of rent of 


building and damages for conversion 
of building, where evidence showed 
that such building was conveyed to a 
corporation of which plaintiffs were 
principal officers and stockholders, and 
that such corporation forfeited its 
charter, but did not show any con- 
veyance to plaintiffs.—Dietrich  v. 
Mothershead, 150 S.W.2d 565. 
§ 1355 

Mass. Where lease of theater re- 
quired payment of rent in monthly in- 
stallments in advance on 10th of each 
month but lessee was not required to 
make any monthly payments until les- 
sors had furnished satisfactory evidence 
that they had paid to estate to which 
theater belonged all payments required, 
and agreements for reduction of rental 


for two years were to become void if - 


monthly installment remained unpaid 
for five days after it was due, instruct- 
ing, in action for rent, that if jury 
found that evidence of payment by les- 
sors to the estate was received after 
10th and before 15th day of the month, 
lessee would not be entitled to five ad- 
ditional days after date of receipt of 
such evidence was error.—Kurland v. 
Massachusetts Amusement Corporation, 
29 N.H.2d 749. 

Wash. In action for rent of: store- 
room due under lease, which contained 
covenant to pay rent, notwithstanding 
re-entry by lessor, an instruction that, 
if jury should find for plaintiff they 
should allow as damages the difference 
between rent reserved in lease and rea- 
sonable rental value for unexpired term, 
was erroneous.—lxeter Co. v. Samuel 
Martin, Limited, 105 P.2d 83. 


{ § 1357 

Ohio. Where a lease is assigned by 
lessee, the assignee becomes principal 
obligor for payment of rent thereafter 
accruing and for future performance 
of covenants, and lessee assumes the 
position of surety toward the lessor, 
though judgment has been taken 
against the assignee or lessee, or both, 
on the common obligation.—Gholson v. 
Savin, 31 N.W.2d 858, 137 Ohio St. 551. 

Tex.Civ.App. When lessor in action 
for rent alleged that rent was payable 
in installments of $125 a month for 
12 months, that rent was paid for 
first 5 months only, and that about 
the end of the eighth month, lessee and 
his assignee abandoned the premises, 
and lessor sought recovery of $875 un- 
der the lease, and lessee and his as- 
signee alleged that during the eighth 
month lessor unlawfully entered and 
took possession, a judgment for les- 
sor for $375 wag not erroneous on 
ground that it was based on quantum 
meruit, though quantum meruit was 
not pleaded.-Lam y. Lockhart, 151 
S.W.2d 620, error dismissed, judgment 
correct. 

_ § 1358 

N.J. In suits against a corporation 
for rent arrearages, it was competent 
for the jury to decide the matter of the 
ownership of the rents, and hence an 
issue whether rent was payable to an 
intestate’s widow alone or to her and 
three of her children was _ properly 
‘left to the jury.—Feld v. Joseph Feld 
& Co., 18 A.2d 26, 126 N.J.L. 153. 


§ 1366 
Cal.App. Where lease provided that 
lessee should pay all reasonable costs, 
expenses and attorney’s fees incurred 
by or against lessors in any litigation 
between the parties arising out of or 
in connection with the lease, in cage 
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the lessors or parties clai 
them should prove success! ul, al 

ney’s fees and expenses were properly 
awarded trustee who was successful in 
action to recover difference between 
rental stipulated and lesser amount 
which he was induced to accept _ by 
fraud.—_Campbell y. Birch, 109 P.2d 


1008. 
8 1410 ns : 

N.Y.Mun.Ct. The statute giving the 
keeper of a hotel, inn, boarding, room- 
ing or lodging house a lien on the 
property of his guest for charges due 
from him is not applicable where the 
relationship of landlord and tenant ex- 
ists. Lien Law, 181.—Scott_ v. 
Browning Business Service, 24 N.Y. 
$.2d 227, 175 Mise. 630 

§ 1428 ; 

La. Where one conducting business 
in building owned by heirs of decedent 
formed a corporation but did not 
transfer business and assets to it, and 
thereafter corporation executed lease 
to heirs, the substituting of corpora- 
tion for individual as tenant did not 
destroy lessor’s lien of heirs on stock 
of goods in leased premises, since such 
lien attaches not only to effects of 


lessee but also to effects belonging to. 


third persons when their goods are 
contained in the building by their own 
consent, either express or implied. 
Civ.Code, arts. 2705, 2707, 2709, 3219. 
—Interstate Electric Co. v. “Zucker, 2 
So.2d 56, 197 La. 660. 

La.App. Evidence held to establish 
that lease was not terminated by verbal 
agreement, but that premises were de- 
livered to lessor and vacated by lessee 
on or before date of expiration of lease, 
and hence lessor was entitled to les- 
sor’s lien and privilege upon machin- 
ery installed in the leased premises, 
for 12 months’ rent. Civ.Code, arts. 
2705-2708.—National Pumps Corpora- 
tion v. Bruning, 1 So.2d 320. 

1440 

Okl. The statutory lien on crop 
growing on farming land may be en- 
forced against one who buys from the 
tenant the crop while still on, the 
premises, and hence owner of realty 
was not limited to exclusive remedy 
under statute providing that person 
entitled to rent may recover from pur- 
chaser of crop, or any part thereof, 
who has notice of lien and value of 
crop purchased, to extent of rent due 
and damages. 41 OkI.St.Ann. §§ 23, 26, 
27.—Shelp v. Lewis, 107 P.2d 360. 


§ 1461 

N.J.Ch. A landlord’s claim for un- 
paid rent is not a lien by virtue of 
statute preventing the removal of 
goods until arrears of rent are paid 
but will ripen into a lien when a dis- 
traint is actually made. N.J.S.A. 2:58- 
1, 2:58-34.—Schwartz v. Maguire, 21 
A.2d 670, 130 N.J.Eq. 152. 


§ 1463 : 

La. A lessor, having a lien and priv- 
ilege on buildings and improvements 
erected on leased land for payment of 
his rent, has the same right to proceed 
against purchaser of buildings and of 
lease, for collection of rent in event of 
default, that lessor would have had if 
there had been no succession sale of 
buildings and of lease.—Succession of 
Gravolet, 197 So. 572, 195 La. 832. 

| § 1486 ; 

D.C.Pa. In order that a Jandlord’s 
claim be entitled to priority from the 
proceeds of the sale of tenant’s chat- 
tels, it is not necessary that the land- 
lord should have distrained on the chat- 
tels prior to levy, assignment, receiver- 
ship, or bankruptcy, and if the goods 
were on the demised premises liable to 
distress of the landlord at time of levy, 
assignment, receivership, or bankrupt- 
cy, the proceeds are charged under 
Pennsylvania statutes with the prior 
payment of the landlord’s claim for 
rent not exceeding one year. 39 P.S.Pa. 
§ 96.—In re Goldstein, 34 F.Supp. 876. 

La. A lessor’s privilege as to goods 
in leased premises is. superior to ven- 
dor’s privilege. Ciy.Code, arts. 2705, 
2707, 2709, 3219, $8230.—Interstate 
Hlectric Co. v. Tucker, 2 So.2d 56, 197 
La. 660. 

N.J.Ch. A landlord’s lien perfected 
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§ 1490 > 
Ga.App. Where conditional bill of 
sale covering personalty sold by claim- 
ant to plaintiff’s debtor had been duly 
executed, attested and recorded prior 
to the time of issuing of execution on 
distress warrant against debtor, claim- 
ant’s claim to property covered by bill 
of sale was prior to plaintiff’s subse- 
quent lien under distress warrant. 
Code 1933, §§ 61-204, 67-102, 67-105, 
67-108, 67-1401 to 67-1403, 67-2501.— 
Blackmar Co. v. Wright Co., 10 S.H.2d 
117, 62 Ga.App. 861. 


8 1509 

Ill.App. Where description of realty 
in leases thereof was followed by words, 
“and all buildings, improvements and 
appurtenances thereunto attached or be- 
longing,” and leases provided that les- 
sors should have lien on described items 
of property not included as their prop- 
erty in decree enjoining lessee from re- 
moving any equipment from _ leased 
building, reservation to lessors of lien 


on such omitted items was unnecessary, 


as lessee was not recognized as owner 
thereof.—Kenny vy. T. L. Arzt Foundry 
Co., 31 N.E.2d 620, 308 Ill.App. 251. 


§ 1510 

Ill.App. Under statute providing that 
a justice of the peace shall have juris- 
diction in actions for damages for 
fraud in the sale, purchase or exchange 
of personalty, where tenant sold crop 
of corn to elevator company and it did 
not appear that the elevator company 
had disposed of the corn or had min- 
gled it with other grain at time ac- 
tion for impairment of landlord’s lien 
was instituted, so that landlord could 
have enforced lien, landlord could not 
maintain action before police magis- 
trate for fraudulent impairment of lien, 
Smith-Hurd Stats. c. 79, § 16, subd, 6. 
—Deutsche v. Whitaker Farmers Eleva- 


Ap Co., 33 N.E.2d 949, 310 Ill.App. 
‘ - § 1532 
Mo.App. Where lease gave landlord 


a lien on tenant’s restaurant equipment 
to secure payment of rent and faith- 
ful performance of lease, and tenant 
mortgaged equipment to chattel mort- 
gagee who took over the premises 
after tenant left, landlord’s lien for 
rent could not be defeated on ground 
that he did not inform the chat- 
tel mortgagee that he was claiming 
a lien for back rent and damages 
when he received payment of rent 
from the chattel mortgagee who could 
have been informed of landlord’s 
right by consulting recorded lease.— 
Wallich v. Glenos, 152 S.W.2d 679. 


1533 

Ariz. Where landlord who ‘signed 
printed form constituting a _ general 
waiver in favor of mortgagee of lessee’s 
crops inserted statement that the waiv- 
er was limited to a sum not to exceed 
a stated amount per acre less payments 
for land rentals and excluding harvest- 
ing costs and interest, the inserted mat- 
ter was a limitation upon and not an 
enlargement of the general waiver and, 
accordingly, would be construed to 
limit the waiver of landlord’s lien to 
the stated sum per acre plus rent ad- 
vances from mortgagee to lessee, and 
not to ‘“waive’’ advances for harvesting 
erop and interest thereon.—Valley Gin 
Co. v. McCarthy, 106 P.2d 504. 

La. The statute limiting lessor’s lien 
to six months after death or failure of 
lessee was not applicable where prop- 
erty leased consisted of tract of land 
on which there were no buildings at 
time original lease was made, and 
buildings on land at time second lease 
was made had been erected and were 
owned by lessee, and the lease covy- 
ered the land only. Act No. 190 of 
1926.—Succession of Gravolet, 197 So. 
572, 195 La. 832. : \ 

The statute limiting lessor’s lien to 
six months after death or failure of 
lessee, applies to leases on buildings 


prior t ree ed ice aston. of Gravolet, 197 So, 572, 195 


not ap 


es, and di 
nds. Act No. 190 of 


La, 832 


§ 15 

Ky. Ordinarily, when mortgaged 
property is sold by mortgagor with the 
mortgagee’s consent, a lien does not at- 
tach to proceeds of sale to prejudice of 
an attaching creditor, and a landlord’s 
lien on crops may be likewise lost.— 
Jackson v. Coons, 147 S.W.2d 45, 285 
Ky. 154, 1382 A.L.R. 1403. 

A lessor to whom lessee executed a 
mortgage covering growing tobacco did 
not lose either his landlord’s lien or 
chattel mortgage lien by entering into 
agreement that lessee might sell tobac- 
co, which was also covered by attach- 
ment of creditor of lessee, and_ that 
proceeds should remain in hands of 
warehouseman until rights of claimants 
thereto were ascertained.—Jackson Vv. 


Coons, 147 S.W.2d 45, 285 Ky. 154, 132 


A.L.R. 1403. 
§ 1552 


Mo.App. Where lease gave landlord 
lien on tenant’s restaurant equipment 
to secure payment of rents and faith- 
ful performance of lease and tenant 
thereafter executed chattel mortgage 
on equipment and subsequently left 
premises which were being operated 
by chattel mortgagee, landlord was not 
required to make demand for back 
rent or damages on the chattel mort- 
gagee before instituting a suit to fore- 
close lien for rent.—Wallich v. Glenos, 
152 S.W.2d 679. : 

Mo.App. Where lease gave landlord 
lien on tenant’s equipment to secure 
payment of rents and faithful perform- 
ance of lease, and tenant was in ar- 
rears in rent, landlord properly insti- 
tuted suit to foreclose lien and was 
not required to proceed by attachment 
against tenant. Rev.St.1939, § 2986, 
Mo.St.Ann. § 2599, p. 4841.—Wallich v. 
Glenos, 152 S.W.2d 679. 

N.J.Ch. Landlords were privileged 
to proceed against tenant from whom 
rent was due, either under distress 
statutes or statutes providing for lien 
for unpaid rent. N.J.S.A. 2:58-1, 2: 
58-34, 2:60-229 et seq.—Schwartz v. 
Maguire, 21 A.2d 670, 130 N.J.Hq. 152. 


§ 1569 

Mo.App. In. suit to foreclose a lien 
on restaurant equipment under a lease 
giving landlord lien on tenant’s equip- 
ment to secure payment of rent and 
for faithful performance of lease, evi- 
dence warranted finding that tenant 
was the owner of the equipment in the 
restaurant.—Wallich v. Glenos, 152 S, 
W.2d 679 

In suit to foreclose a lien on res- 
taurant equipment, under a lease giy- 
ing the landlord lien on tenant’s equip- 
ment, to secure faithful performance of 
lease and payment of rent, informal 
memorandum kept by the landlord’s 
wife together with oral testimony of 
wife and landlord was _ sufficient to 
show amount of rent cue.—Wallich vy. 
Glenos, 152 S.W.2d 679. 


§ 1572 
La.App. In action by foreign corpo- 
ration to recover value of machinery al- 
legedly placed by its agent in leased 
building, and for general relief, where- 
in lessor’s reconventional. demand for 
rent, on ground that foreign corpora- 
tion was actual lessee, was properly 
dismissed, district judge could neyver- 
theless fix amount of lessor’s claim of 
lien and privilege when such amount 
might be readily decided from the eyi- 
dence.—National Pumps Corporation vy. 

Bruning, 1 So.2d 320. 

§ 1576 
N.J.Sup. The landiord’s right to dis- 
train tenant’s goods on leased premises 
for rent due springs from exceptional 
personal privilege conferred by com- 
mon law and does not pertain to any 
court and hence may be exercised by 
landlord himself or agent or servant 
empowered by him to act as his bail- 
iff without aid of any court, but only 
persons properly designated by statute, 
namely, sheriff, undersheriff or consta- 
ble of place where distress is taken, 
have power to swear appraisers. N.J.S. 


Burke, 29 Del, 530. : 
; 1 


wv 


LBs “ oS7, 7 
Ga. The essential basis on wh: 
right to a distress warrant arises, is — 
the existence of the contractual rela-— 
tion of landlord and tenant.—Steph ; 
v. Pickering, 15 S.H.2d 202. i 
La.App. A landlord, believing | 
tenant had abandoned leased prem 
used as restaurant which was close 
had right. to protect his claim for re 
then due and to become due by pro 
sional seizure of tenant’s property 
effects on such premises, though , 
ant offered to surrender premises — 
landlord, made sincere effort to 
someone else to take them over, anc 
had no intention to take his property 
and effects out of premises in order 
avoid paying rent. Code Prac. art ah 
—Maggio y. Price, 1 So.2d 404. a 
N.J.Ch. Landlords were privileged 
to proceed against tenant from whom 
rent was due, either under distr 
statutes or statutes providing fond 
for unpaid rent. N.J.S.A. 2:58-1, — 
2:60-229 et seq.—Schwart: 


to the decedent’s death. 
this right is gone—In re N 
22 Hrie 198, 54 York 139. 


§ 1589 1) igh 
Pa.Com.Pl. Failure of a landlord | 
make repairs in accordance with 
provisions of the lease does not 
the right of the landlord to. ra 
for rent in arrears or to have judgment 
entered upon a confession in_the lea 
and collect by_execution.—Siddall — 


ye’s Es 


§ 1605 = 

N.J.Sup. The landiord’s right to @ 
train tenant’s goods on leased premise 
for rent due springs from exceptiona 
personal privilege conferred by com- 
mon law and does not pertain to an, 
court and hence may be exercised 
landlord himself or agent or_serva 


empowered by him to act as his baili 
without aid of any court, but only per 
sons properly designated by statute 


namely, sheriff, undersheriff or con 
ble of place where distress is tak 
have power to swear appraisers. N.J.t 
A. 2:58-38.—Grimbilas v. Linfair, In 
18 A.2d 412, 126 N.J.L. 82. 


§ 1625 ve As 
See Royal Bank vy. Lambton Loan & 
Investment Co. Livesets Dom.L.R. 64 


& 


Ga.App. The lien of distress wa 
rant for rent became effective and bind 
ing on bale of cotton grown on the 
land when the distress warrant was 
levied thereon, if bona fide purcha: 
had not bought the cotton before levy 
was made. Code, § 61-203.—Atchi 
v. Taliaferro County, 15 §8.H.2d 534. — 

§ 1665 " 

Ga. I 1 
acter of the statute dealing with t ; 
replevy of distrained property a ie 
providing that when the levying offi- — 
cer shall retain possession of tenant’s. 
property levied on, it shall not 
necessary to give bond for the event ; 
al condemnation money, the words — 
“when the levying officer shall retain 
possession” should be construed as 
meaning “when the tenant shall not ~ 
retain possession,’ and hence sheriff 
improperly refused to accept and file © 
tenant’s counter affidavit to a distress 
warrant on ground that condemnation — 
money bond did not accompany the — 
counter affidavit, where the tenant was 
not in possession of the property lev- 
ied on. Code, 61-404.—Speed Oil 
Co. v. Aldredge, 15 S.E.2d 214. iN y 

Though counter affidavit to distress 
warrant was tendered by tenant more © 
than four years after issuance of dis- 
tress warrant, which, however, was 
still executory, and though the coun- ~~ 
ter affidavit with reference to claimed 
indebtedness for rent stated only that 
the sum distrained for under the war- 
rant was not due at the time of issu- 
ance of warrant, it was nevertheless 
sufficient to state an issuable defense 
as between the tenant and landiord, 
and sheriff was therefore not author- 
ized to reject it because of possible 
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§ 1665 . 
formal defects which might render it 
subject to special demurrer by the 
landlord.—Speed Oil Co. v. Aldredge, 15 
8$.B.2d 214. 
. A counter affidavit which was filed 
by tenant to a distress warrant, and 
which stated only that the sum dis- 
trained for under the warrant was not 
due at time of issuance of warrant, 
was not fatally defective as stating no 
issuable defense, though affidavit for 
distress warrant might have stated that 
tenant was seeking to remove his goods 
from the premises, and not that the 
rent was due and unpaid, and notwith- 
standing statute declaring that the 
Jandlord may distrain for rent as 
soon as the rent is due, or before due 
if the tenant is seeking to remove his 
goods from the premises. Code, §§ 61- 
01, 61-404.—Speed Oil Co. vy. Aldredge, 
6 S.B.2d 214. 
: § 1687 
Ga. In view of the remedial charac- 
ar of the statute dealing with the 
eplevy of distrained property and pro- 
iding that when the levying officer 
shall retain possession of tenant’s prop- 
erty levied on, it shall not be neces- 
sary to give bond for the eventual 
- eondemnation money, the words ‘when 
the levying officer shall retain posses- 
sion” should be construed as meaning 
“when the tenant shall not retain pos- 
ession,” and hence sheriff improperly 
used to accept and file tenant’s 
ounter affidavit to a_ distress warrant 
ground that condemnation money 
ond did not accompany the counter 
davit, where the tenant was not in 
possession of the property levied on. 
‘ ode, § 61-404.—Speed Oil Co. v. Ald- 
; redge, 15 S.H.2d 214. 


| § 1693 

N.J.Sup. Where landlord distrained 

ant’s machinery for rent and it did 
; appear that statutory notices were 
given to tenant, or that appraisal 
‘goods was not in fact made and 
‘was coriducted by a constable who 
vas from a neighboring municipality, 
nd machinery was purchased by land- 
Jord, sale was not invalidated by rea- 
son that sale was conducted by con- 


sheriff, under sheriff or constable 
place wherein distress shall be tak- 
N.J.S.A. 2:58-35, 2:58-36, 2:58- 
mpaes v. Hild, 15 A.2d 326, 125 
There landlord distrained tenant’s 
chinery for rent, and purchased it in 
listraint proceedings, ut permitted 
tenant to use machinery and premises, 
andlord’s title and right to possession 
machinery was not affected by his 
ion in permitting the tenant to have 
ossession of machinery, since tenant’s 
ossession was subject to landlord’s 
uperior right—Hyman y. Hild, 15 A. 
@ 326, 125 N.J.L: 265. 


N.J.Sup. A landlord’s remedy of dis- 
tress not being one of ‘matters and 
roceedings appertaining to the court” 
ithin statute limiting powers of dis- 
_ trict court’s sergeant-at-arms as con- 
‘stable to such matters and proceedings, 
distress proceedings, wherein apprais- 
TS were sworn by such_sergeant-at- 
were illegal, as he lacked power 

i N. 
A, 2:8-31, 2:58-38.—Grimbilas v. 
nfair, Inc., 18 A.2d 412, 126 N.J.L. 


§ 1713 

Ga.App. Evidence held to sustain 
‘enforcement of lien of distress warrant 
or rent against bale of cotton grown 
n the land involved, on ground that 
subsequent purchaser claiming the cot- 
ton did not buy until after levy of the 
- warrant. Code, § 61-203.—Atchison v. 
‘Taliaferro County, 15 §.H.2d 534. 

 N.J.Ch. Evidence was insuflicient to 
authorize setting aside of distraint and 
pale of tenant’s chattels on ground 
that there was a collusive agreement 
between landlords and tenant’s credi- 


tor. N.J.S.A. 2:58-1, 2 :58-34.— 
ig Schwartz v. Maguire, 21 A.2d 670, 130 
Py IN. HQ) 152. s 

re Evidence that chattels having the 
; yalue of $6,300 were distrained for 


five months’ rent of $625 and sold for 


side dis 


ttels 


at least a constructive fraud under an 
unconscionable distraint not only upon 
the tenant but also upon its creditors, 
but the purchaser who paid the rent 
in full was entitled to a lien on the 
chattels for the amount so paid. N.J. 
S.A. 2:58-1, 2:58-34.—Schwartz v. Ma- 
guire, 21 A.2d 670, 130 N.J.Ha. 152. 
§ 1749 

Pa. In trespass for wrongful dis- 
tress, where plaintiff's demand for dam- 
ages was so excessive that defendant 
was justified in resisting it until there 
had been a final judicial determination 
of the amount due, plaintiff was not 
entitled to the usual award of damages 
in an amount not exceeding 6 per cent. 
per annum for delay or detention.— 
Givens v. W. J. Gilmore Drug Co., 17 A. 
2d 184, 340 Pa. 361. 

§ 1755 

Ky. Where tenancy is incident to 
employment, the landlord may require 
a vacation of the premises on the ces- 
sation of the employment and when 
a new contract of tenancy is entered 
into, the right of eviction depends on 
the character of the tenancy created.— 
Kirk v. Eastern Coal Corporation, 148 
§.W.2d 289, 285 Ky. 422. 


§ 1761 ' 
Tex.Civ.App. Where tenants were in 
quiet and peaceable possession of prem- 
ises comprising their place of business 
and home and containing household 
goods and merchandise of the value of 
several thousand dollars, landlords did 
not have the right to dispossess the 
tenants by force, violence, or terror, 
even assuming that lease contract had 
expired and that the landlords had a 
better right to possession of the prem- 
ises.—Kuhn v. Palo Duro Corporation, 
151 S.W.2d 894, error granted. 


§ 1762 
UiLApp. Evidence was not sufficient 
to authorize tenant’s recovery for 


goods and chattels lost and destroyed 
through the alleged acts of the land- 
lord and agent and for the return 
of certain rentals paid by the tenant, 
on ground that landlord made wrong- 
ful entry upon the premises and re- 
moved certain chattels before termina- 
tion of tenancy.—Alexander vy. North- 
ern Trust Co., 34 N.H.2d 7, 310 Ill. 
App. 384. 


§ 1771 

La, In action against refining com- 
pany and its agent to recover damages 
for plaintiff’s allegedly unlawful eject- 
ment from a _ gasoline service station 
which plaintiff was operating under a 
lease from refining company, whereby 
refining company had right to termi- 
nate the lease at any time after five 
days’ notice, evidence sustained trial 
court’s finding that defendants did not 
forcibly and unlawfully eject plaintiff 
from the leased premises, but rather 
that plaintiff agreed to waive the five 
days’ notice and relinquish the station. 
—Rhodes v. Sinclair Refining Co., 197 
So. 575, 195 La. 842. 

In action against refining company 
and its agent to recover damages for 
plaintiff's allegedly unlawful ejectment 
from a gasoline service station which 
plaintiff was operating under a lease 
from refining company, whereby refin- 
ing company had right to terminate 
the lease at any time after five days’ 
notice, evidence sustained trial judge’s 
finding that refining company’s agent 
was not guilty of any fraud.—Rhodes 
v. Sinclair Refining Co., 197 So. 575, 
195 La. 842. 


177 

_Pa.Com.Pl. In order to give juris- 
diction in a proceeding to recover pos- 
session of real estate before two istives 
of the peace and 12 jurors under the 
Act of March 21, 1772, 1 Sm.L. 370, as 
amended by the Act of March 31, 1905 
P.L. 87, 68 P.S. § 366, the 30’ days’ 
notice need not be given after termi- 
nation of the tenancy before institu- 
tion of the proceedings, but notice 
given during the tenancy terminating ‘it 
and requiring surrender of possession 
is sufficient—Greyhound ‘Travel Sta- 
tions v. Baker, 39 D. & C. 592, 


(Pty 


Ww was 6 
under Best clause of dnlaetiut decal 


of premises after termination of term, 
the action had to stand or fall on that 
charge, and complainant was bound to 
establish the relationship of landlord 
and tenant between himself or_ his 
redecessor or assignor and defendant, 
fo.St.Ann. § 2447, p. 2503.—Rust v. 
Dames, 142 S.W.2d 797. 
; § 1788 

Fla. The question of title per se is 
not involved in an unlawful detainer 
proceeding by the transferee of a gran- 
tee of a former landlord against the 
former landlord’s tenant, but the ques- 
tion of right of possession, which is 
an element of title, is involved, and a 
transfer by deed of the reversion and 
the acknowledgment by the tenant of 
the transferee as his landlord and the 
payment of rent to the transferee are 
proper questions to be considered in 
determining whether the relation of 
landlord and tenant has been etablished 
between them.—Gray y. Callahan, 197 
So. 396, 143 Fla. 673. 


In statutory proceeding for unlaw- 
ful detainer by transferee of the gran- 
tee of landlord against tenant, wherein 
it was made to appear that landlord 
had relinquished all interest that he 
had in the realty, and wherein there 
was no showing by tenant as to when 
his lease from landlord expired, it was 
not reversible error to sustain , objec- 
tions to questions to tenant relative to 
landlord’s consent or non-consent to 
the payment of rent by the tenant to 
the transferee. Comp.Gen.Laws 1927, 
§§ 5310-5314.—Gray v. Callahan, 197 
So. 396, 143 Fla. 673. 

Utah. In action of unlawful detainer 
against tenant in possession of store 
building under lease giving tenant op- 


_tion to renew lease for an additional 


term in consideration of tenant’s ex- 
penditures in permanent improvements 
on leased premises, evidence warranted 
finding that permanent improvements 
in an amount ,required by lease had 
been placed on premiyes by tenant.— 
eee vy. Nick Floor, Inec., 104 P.2d 


1 

Mo.App. Where complaint was drawn 
under first clause of unlawful detainer 
statute, reciting that defendant ' will- 
fully and without force held possession 
of premises after termination of term, 
but there was no evidence that defend- 
ant was tenant of plaintiff or of plain- 
tiff’s assignor, or testimony concerning 
nature of defendant’s possession, or 
proof of value of monthly rents and 
profits or damages, though jury found 
damages in excess of amount sued for, 
defendant’s demurrer to evidence should 
have been sustained. Mo.St.Ann. § 
2447, p. 2503.—Rust v. Dames, 142 S. 
W.2d 797. 


§ 1794 

Mo.App. Where appointment of re- 
ceiver for corporation was held void 
by Court of Appeals while unlawful de- 
tainer action brought by the receiver 
was pending, such action would not be 
remanded in reversing judgment for 
the receiver, notwithstanding conten- 
tion that the receiver’s appointment 
eould not be questioned in the court 
where the unlawful detainer action was 
FMT Sem v. Dames, 142 S.W.2d 


§ 1796 

Fla. The question of title per se is 
not involved in an unlawful detainer 
proceeding by the transferee of a gran- 
tee of a former landlord against the 
former landlord’s tenant, but the ques- 
tion of right of possession, which is 
an element of title, is involved, and a 
transfer by deed of the reversion and 
the acknowledgment by the tenant of 
the transferee as his landlord and the 
payment of rent to the transferee are 
proper questions to be considered in 
determining whether the relation of 
landlord and tenant has been estab- 
lished between them.—Gray v. Callahan, 
197 So. 396, 143 Fla. 673. 

Ga.App. In a summary proceeding 


statute, reciting that defendant will- 
fully and without force held possession — 


a ee here, 


ss 


UN CE an re Ue ee en yee Tee 


La.App. Wher 
pay rent after deman 
titled to declare the 


to 


Yenn.App. A landlord could obtain 
possession of premises, after refusing 
tenant’s tender of rent in advance, only 
by forcible entry and detainer proceed- 
ing. Code 1932, §§ 9244, 9245, 9257.— 


Price v. Osborne, 147 S.W.2d 412. : 
179 

Ala. In unlawful detainer — suit 

against assignee of expired lease, 


plaintiff’s prior possession of premises 
by his lessee was sufficient prior ac- 
tual possession by plaintiff to sup- 
port an action of unlawful detainer. 
—Hudson y. Birmingham Water Works 


~Co., 199 So. 241, 240 Ala. 340. 


So long as a tenant holds under 
his lease, tenant’s actual possession 
is the actual possession of the land- 
lord, and proof of such possession 
prior to and continuing to the time 
of the beginning of an unlawful deten- 
tion is sufficient to support unlawful 
detainer suit by landlord.—Hudson v. 
Birmingham Water Works Co., 199 
So. 241, 240 Ala. 340. 

Cal.App. Suit for unlawful detainer 
was properly instituted against lessee 
for restitution of the property after 
notice was served on him as provided 
by law for failure to pay rent at time 
and in the manner specified in lease.’ 
Civ.Code, § 791; Code Civ.Proc. § 1161. 
—Lakeside Park Ass’n of Kelseyville 
v. Keithly, 110 P.2d 1055. 


N.C. Jurisdiction of justice of the 
peace in civil actions for recovery of 
possession of realty is entirely statu- 
tory, derived from the landlord and 
tenant act providing for summary 
ejectment, and may be exercised only 
where relationship of landlord and ten- 
ant existed within meaning of land- 
lord and tenant act, and where tenant 
holds over after expiration of the term. 
C.S. § 2365 et seq.—Simons y. Lebrun, 
12 S.H.2d 644, 219 N.C. 42. 


Where owner of two houses em- 
ployed manager and custodian, who 
was to receive rental of his own quar- 
ters and 50 per cent. of net income in 
excess of specified amount, but was 
not required to occupy a room in either 
house, relation of ‘landlord and ten- 
ant’? within meaning of landlord and 
tenant act existed, so as to authorize 
summary ejectinent, as against conten- 
tion that manager was a mere “serv- 
ant’. C.S. § 23865 et seq.—Simons y. 
Lebrun, 12 S.E.2d 644, 219 N.C. 42, 


S.C. The existence of the convention- 
al relation of landlord and tenant is 
a prerequisite to the assumption and 
exercise of jurisdiction by the magis- 
trate in landlord’s proceeding to eject 
the tenant holding over after expira- 
tion of lease. Code 1932, 8813, as 
amended by Act March 30, 1939, 41 
St. at Large, p. 151.—Metropolitan Life 
Ins. Co. v. Stuckey, 10 S.H.2d 3, 194 
S.C. 469. 


In proceeding by landlord to eject 
tenant holding over after expiration of 
written lease, it was duty of magistrate 
to determine whether the relation of 
landlord and tenant existed, and an 
allegation of fraud in procurement of 
lease was not sufficient to oust the ju- 
risdiction of magistrate. Code 1932, § 
8813, as amended by Act March 30, 
1939, 41 St. at Large, p. 151.—Metro- 
politan Life Ins. Co. v. Stuckey, 10 §. 
H.2d 3, 194 S.C. 469. 

Where tenant in written return in 

roceeding before magistrate by land- 
ord to dispossess tenant holding over 
after alleged expiration of lease admit- 
ted execution of written lease provid- 
ing for termination of tenancy with- 
out the necessity of notice, relation of 
landlord and tenant existed, and the 
magistrate’s court had jurisdiction not- 
withstanding plea that lease was ob- 
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n of justice of the 
peace in civil actions for recovery of 
possession of realty is entirely statu- 
tory, derived from the landlord and 
tenant act providing for summary 
ejectment, and may be exercised only 
where relationship of landlord and 
tenant existed within meaning of 
landlord and tenant act, and where 
tenant holds over after expiration of 
the term. C.S. § 2365 et seq.—Simons 
v. Lebrun, 12 S.H.2d 644, 219 N.C. 42. 

1818 

La.App. A tenant occupying house 
under rent agreement with owner had 
right to allow daughter and son-in-law 
to share the house, and such sharing 
was not such a “disturbance’’ of pos- 
session of owner as would entitle own- 
er to maintain possessory action against 
daughter and son-in-law prior to evic- 
tion of tenant. Code Prac. art. 49.— 
Scott v. Kalip, 197 So. 205. 

The occupation of leased house by 
tenant’s daughter and son-in-law, and 
their exercise of possession over part 
of leased land after tenant’s lawful 
eviction by landlord, and their resist- 
ance to being moved off the place after 
such eviction, and their assertion in 
their answer in possessory action in- 
stituted by landlord, that they pos- 
sessed as owners, constituted such a 
“disturbance” of landlord’s possession 
as would entitle landlord to maintain 
possessory action against daughter and 
son-in-law after the eviction. Code 
ane art. 49.—Scott v. Kalip, 197 So. 


§ 1826 

Ala, Although unlawful detainer ac- 
tion is possessory and grows out of 
relation of landlord and tenant, such 
action was maintainable against a sub- 
lessee of plaintiff’s lessee who held 
over after expiration of original lease. 
—Hudson vy. Birmingham Water Works 
Co., 199, So. 241, 240 Ala. 340. . 


Ga.App. Where premises subject to 
loan secured by security deed provid- 
ing that in event of sale owner or per- 
son claiming under him should become 
tenant holding over and should deliver 
possession or be summarily dispos- 
sessed were conveyed by owner to 
plaintiff who conveyed the premises to 
defendant who agreed to pay balance 
due on the loan and thereafter note 
and security deed were assigned by 
lender to plaintiff who on default in- 
stituted foreclosure proceedings on pur- 
chase of premises on_ foreclosure by 
plaintiff, status of original owner or 
any one holding under him became that 
of ‘‘tenant’” holding over beyond term 
and subject to be summarily evicted.— 
Caffey v. Pattillo, 13 S.E.2d 202. 

N.Y.Sup. Where lease contained cov- 
enant prohibiting assignment without 
landlord’s consent, mortgagee under 
mortgage made without consent of 
landlord who was notified that mort- 
gage had been given was not a “nec- 
essary party’ or “proper party’ in 
summary proceedings by landlord to 
dispossess.—City of New York y. 
Hudes, 29 N.Y.S.2d 274. 


§ 1827 
N.Y.Sup. The fact that tenant, who 
had assigned lease to undertenant, was 
made a Viele to dispossess proceed- 
ings, did not invalidate the proceed- 
sstidiae hoped v. Landau, 29 N.Y.S.2d 


§ 1830 
R.J. Mere delay unaccompanied by 
any demand for or receipt of rent, or 
by other circumstances fairly tending 
to show change in relations, cannot de- 
prive a landlord of the right to gain 
possession of premises by lawful 
means from a tenant who had become 
a trespasser and not entitled to notice 
to quit the premises.—Union Trust Co. 
v. National Coal Co., 20 A.2d 3873. 
§ 1831 
Ill.App. Sixty days’ notice to tenant 
that lease would not be extended and 
that tenant would be required to sur- 


and was signed by a trust compa ee a 


ssession 
was sent by registere il a 
which purported to show that the 
property belonged to several | 
trustee and by assistant se 
thereof and by another party, \ 
served as required by statute re 
to service of demand or notice and 
not comply with the statute on forcible 
entry and detainer, in that the LC 
was not signed by anyone purportin 
to be the agent or attorney of ee 
er of the premises. Smith-Hurd | 
@, 67. 8.13 ie, 80, par. 10; Sc: f 
ern Trust Co. v. Watson, 
897, 310 Ill.App. 263. es: 
Ky. Where tenancy was incident 
employment, whether employee sh 
vacate premises on cessation of. 
ployment was optional with employ; 
and fact that employer did not ex 
cise option at termination of emp 
ment did not result in tenancy 
requiring one month’s notice 
minate. Ky.St. § 2326.—Kirk v. 
ern Coal Corporation, 148 S. | 
285 Ky. 422. jes 
R.I. Tenants at sufferance, 
ceived notice to quit the premi 
remained in possession thereo 
date stated in the notice to 
came “trespassers’’, and mere 
of the landlord who made no de 
for rent, to bring action for nea 
five months thereafter, did not entit 
the tenants to a new notice Ore 
before filing of the _action.—Unio 
pivey Ue y. National Coal Co., 
2d 373. ; 


§ 1843 

Cal.App. Suit for unlawful det 
was properly instituted against 
see for restitution of the propert 
notice was served on him as pr 
by law for failure to pay rent | 
and in the manner specified i 
Code Civ.Proe. 


§ 1844 

R.I. Tenants at sufferance, 
ceived notice to quit the premis 
remained in possession thereo 
date stated in the notice to 
came “trespassers”, and mere 
of the landlord who made 
mand for rent, to bring actior 
nearly five months thereafter, « 
entitle the tenants to a new noti 
quit before filing of the act 
Union Trust Co. v. National Coa 
20 A.2d 373. ‘ a 


§ 1846 

N.Y.Sup. Landlord’s default, 
with respect to painting apa 
would not be a defense to lan 
summary proceeding against ten 
nonpayment of rent.—1225 & 
Avenue Corporation v. Carbone 
N.Y.S.2d 749. - 

N.Y.Mun.Ct, In landlord’s sum 
proceeding to dispossess tenant 
failure to pay rent, tenant was entitle: 
to order dismissing petition on groun 
that there had been an “actual partia 
eviction” suspending payment of rent 
where landlord’s workmen, witho 
tenant’s consent, had entered ten 


by 


apartment to remedy knocking in steam _ 


pipes and placed a pipe along floo 
master bedroom and covered pipe with 
a box, and condition making re 
necessary could have been relieved 
repairing steam _riser.—Bank of 
York & Trust Co. v. Ruttenberg 
N.Y.S8.2d 811, reversed 21 N.Y.S.2d 
§ 1852 y 


of property though the alleged caus 
therein contained grows out of the 
subject matter involved in the original 
suit. Code Ciy.Proc. § 1161.—lLake 
side Park Ass’n of Kelseyville v. Keith 


§ 1853 


N.J.Sup. Under statute vesting ju-- 


risdiction under the landlord and ten- | 


ant act in the district court in a coun- 
ty wherein such a court is established, 
and jurisdiction, where there is no 
district court, in a justice of the peace 
holding a small cause court, jurisdic- 
tion of action for summary posses- 


ly, 110 P.2d 1055. ee 
Pec: 


or. 
Mortgage Co., 10 S.B.2d 37, 190 Ga. 
643, 


 alty has no application. 


. 25709, 10); 


Housing Authority, 


= 


ant 
ee aisad and duress on part of 
- fendant which contended that plaintiff 


ni 


1 vidence did not require finding that 
payments were made by the plaintiff 


peer oF ts vs 
sion of premises occupied by a _ten- 
ant was in the district court of Bur- 
lington county, rather than in the 
‘small cause court presided over by a 
justice of the peace. J.S.A, 2:8— 
(46, :9—16, 2:58—17.—Burtchaell v. 
Wright, 20 A.2d 62, 126 N.J.L. 429. 


 §.c. In ejectment proceeding before 
magistrate, against tenant holding 
over, statute referring to actions 


brought for damages for fraud in the 
sale, purchase, or exchange of person- 
: Code 1932, §§ 
§ §813, as amended by Act 
41 St. at Large, p. 


March 30, 1939, 


151.—Metropolitan Life Ins. Co. v. 
Stuckey, 10 S.E.2d 38, 194 S.C, 469. 

te § 1858 P 
_. D.C.N.Y. Where public housing 


ey piect was leased by United States 
ah 


ousing Authority to Buffalo Municipal 
and Authority’s 
board of directors adopted resolution 


that income limit for ‘continued occu- 
‘a 
ment occupied 


-pancy of residents of project should be 
established at statutory limit for apart- 
by each resident or 
750 per annum, whichever was low- 
, and it was not claimed that plaintiff 
tenants in project had annual incomes 
ower than $1,750, plaintiffs were not 
entitled to injunction pendente lite re- 


straining Authorities from dispossess- 
ing plaintiffs. 


United States Housing 
of 1937, §§ 1, 2, 42° U.S.C.A. §§ 
401, 1402; Public Housing Law N.Y. 
et seq., 156, subds. 3, 4.—Wolfe v. 
S. Housing Authority, 36 F.Supp. 


or 


App.D.C. Where property was owned 


b in fee simple by mother and her three 
children as tenants 


in common, but 
mother executed lease as sole owner, 
and lessee in reliance on recital in lease 
shat mother was owner made large 


ro) 
auds, and lease should have been rec- 


ognized to the extent of restraining 


dried 


mother from maintaining a landlord 
tenant proceeding in municipal 
urt to recover possession of the prop- 
BaD. Code. 1929, 1.11; 8 1 et seq. 
Thalis vy. Wurdeman, 121 F.2d 70. 


a. In suit to enjoin eviction of 
aintiff under a dispossessory warrant 
ssued against him as a tenant holding 
ver, wherein plaintiff contended that 


~ contract on which the landlord and ten- 


relationship depended was progured 
de- 


had read and understood the terms of 


_ the contract and that it was executed 


ely and voluntarily by him, plead- 
gs and evidence presented issues of 
ct which should have been submitted 
o jury, and court’s action in direct- 
ng verdict for defendant and in over- 


- paaling plaintiff’s motion for new _ tri- 


al was error.—Kent v. Jefferson Mort- 
gage Co., 10 S.H.2d 37, 190 Ga. 643. 

In suit to enjoin eviction of the 
plaintiff under dispossessory warrant 


issued against him as a tenant holding 
over, wherein plaintiff contended that 
contract on which landlord and tenant 


relationship depended was procured by 
‘raud and duress on part of defendant, 


under the contract after discovery of 
the alleged fraud, and hence defend- 
ant was not entitled as a matter of 
aw to verdict on theory of ‘‘waiver” 
“ratifieation.’—Kent v. Jefferson 


ae § 1860 
 N.Y.Sup. In summary proceedings 
by landlord for possession of premises, 
‘complaint showing that lease provided 
that, in event public authority should 
notify landlord that use and occupancy 
of the premises was unlawful, landlord 
might terminate the lease by serving 
upon tenant appropriate notice, that 
‘such contingency occurred, and that 
due notice was served by landlord, con- 
ferred jurisdiction.—Central Sav. Bank 
in City of New York v. Siegmund Wer- 
ner, Inc., 28 N.Y.S.2d 44. 

N.Y.Sup. Where petition in dispos- 
sess proceedings alleged that under- 


tenant was in actual possessio Tote 


leased premises, the law presumed that — 


the lease had been assigned to the 


-undertenant.—Goldstein v. Landau, 29 


N.Y.S.2d 20. 
§ 1871 


N.Y.Sup. In landlords’ summary 
proceeding against tenant and under- 
tenants, to recover rent, the use of 
affidavits on landlords’ motion to strike 
out undertenant’s affirmative defenses 
and counterclaims and for summary 
judgment was unauthorized where 
landlords did not separate counter- 
claims from defenses for purposes of a 
motion under rule 113 and it was not 
claimed that undertenant’s pleading was 
sham, and pleadings and affidavits in 
support of motion did not set forth 
matter within coverage of rule 110. 
Rules of Civil Practice, rules 103, 110, 
113.—Gardella v. Hagopian, 28 N.Y.S.2d 


250, appeal granted 29 N.Y.S.2d 724, 
262 App.Div. 889. 
In landlords’ summary proceeding 


against tenant and undertenants for 
rent, where landlords filed motion to 
strike out undertenant’s affirmative de- 
fenses and counterclaims and for sum- 
mary judgment, statements in land- 
lords’ motion papers with regard to 
undertenant’s counterclaim for an 
abatement of rent by reason of part 
of the leased premises being taken by 
a city in condemnation proceedings 
could not be considered in determining 
sufficiency of counterclaim, since wheth- 
er an abatement should be allowed was 
a matter for proof.—Gardella v. Hag- 
opian, 28 N.Y.S.2d 250, appeal granted 
29 N.Y.S.2d 724, 262 App.Div. 889. 


§ 1880 
Ga.App. 
eject tenant burden is on the plaintiff 
to establish the existence of tenancy.— 
Caffey v. Pattillo, 13 S.H.2d 202. 
Where defendant in dispossessory 
proceeding pleaded that he held the 
premises in his own right as owner, 
burden was on defendant to prove alle- 
gations of his plea.—Caffey v. Pattillo, 
13 S.H.2d 202. 


Ill.App. In forcible detainer action, 
defendant who had obtained possession 
of premises under a written lease had 
burden of proving that some one other 
than plaintiff was entitled to posses- 
sion of the premises at the time of 
commencement of the action.—Schmelz- 
er v. Kelley, 30 N.E.2d 179, 307 Ill. 
App. 384, 

§ 1881 


S.C. In landlord’s progecding be- 
fore magistrate to dispossess tenant 
holding over after the alleged expira- 
tion of lease, evidence was sufficient 
to show that demand was made upon 
the tenant for possession of the prem- 
ises at the expiration of the lease. 
Code 1932, § 8813, as amended by Act 
March 30, 1939, 41 St. at Large, p. 
151.—Metropolitan Life Ins. Co. v. 
Stuckey, 10 S.H.2d 8, 194 S.C, 469. 

Where written lease by its terms ter- 
minated on December 31st, and tenant 
admitted that he executed the lease 
and knew that it expired on such date, 
and that he would have to surrender 
possession, and would have to move 
unless he procured a lease for follow- 
ing year, and also knew that the prop- 
erty had been sold by landlord, evi- 
dence in landlord’s proceeding to dis- 
possess tenant holding over after ex- 
piration of written lease was not suf- 
ficient for the jury on the question of 
acquiescence by the landlord in the 
tenant’s holding over under an oral 
lease, where a rule to show cause was 
issued within eight days after the ex- 
piration of the written lease. Code 
1932, § 8813, as amended by Act March 
30, 1939, 41 St. at Large, p. 151.—Met- 
ropolitan Life Ins. Co. vy. Stuckey, 10 
S.H.2d 3, 194 S.C, 469, 


§ 1882 

Ga.App. Evidence supported  aver- 
ment in dispossessory affidavit that de- 
fendant was holding over beyond his 
term and warranted award of double 
rent.—Moon v. Daniel, 13 S.E.2d 187. 

Minn. In unlawful detainer action by 
lessor against lessee and alleged subles- 
see, evidence justified judgment for 
lessor on ground that there was a sub- 


In summary proceeding to. 


ne yea = = BUTTS ‘ 
In unlawful detainer action by lessor 
against lessee and alleged sublessee, on 
ground that there had been a subletting 
by the lessee in violation of the lease, 
evidence was insufficient to establish de- 
fense that after and with knowledge of 
the violation of the lease, the lessor 
aceepted rent.—George Benz & Sons Vv. 
Hassie, 294 N.W. 412. 

Okl. In action in the nature of forci- | 
ble entry and detainer by landlord 
against tenant on ground that tenant 
did not give notice of intention to re- 
new lease in accordance with option, 
and for that reason the lease terminat- 
ed, evidence sustained trial judge’s find- 
ing that notice was given.—North Vv. 
Tipton, 105 P.2d 1046. : 

§ 1885. 

N.C. In summary proceeding by 
landlord to eject tenant, nonsuit was 
properly entered where there was no 
evidence of a demand on defendant for 
surrender of premises or of breach of 
lease by planting cotton as he had 
threatened to do. Code 1939, § 2365, 
subd. 2; C.S. 567.—Warren v. Breed- 
love, 14 S.H.2d 43. ze N.C. 383. 

1836 


Mo.App. In unlawful detainer action, 
defendants’ requested instruction which 
fairly and fully presented defendants’ 
theory of defense based upon an alleged 
partnership agreement was supported ‘ 
by evidence and refusal to give the in- : 
struction was prejudicial error.—Robin- 
son v. Kincaid, 142 S.W.2d 1083. 

§ 18838 

Ky. Where employee became tenant 
of employer under written lease pro- 
viding that employer might terminate 
lease at any time without cause and 
without notice but employer on_sus- 
pending operations advised employee 
that he might remain in house until 
operations were resumed or employee 
found work elsewhere and desired to 
move, action of employer in extending 
indulgence to employee did not create 
new contract of tenancy, and employee 
failing to vacate premises on demand 
was properly found guilty of forcible 
detainer in view of fact that lease 
waived notice to vacate. Ky.St. § 2326. 
—Kirk v. Eastern Coal Corporation, 
148 S.W.2d 289, 285 Ky. 422. 

§ 1893 

La.App. Where tenant is lawfully 
evicted for failure to pay rent or be- 
cause of termination of rent contract, 
subtenants are subject to eviction un- 
der writ issued against tenant.—Scott 
v. Kalip, 197 So. 205. 


§ 1897 

Ga.App. In summary proceeding to 
dispossess defendant, admission over 
timely objection of contract between 
broker and plaintiff pursuant to which 
conveyance to defendant was made, if 
error, was harmless.—Caffey v. Pattil- 
lo, 13 S.B.2d 202. 

_ il.App. A tenant’s appeal from 
judgment for lessor in forcible detain- 
er action would be dismissed where 
after entry of judgment for possession 
notice of appeal was served 105 days 
of property and 65 days after denial 
of tenant’s motion to vacate the judg- 
ment, since appeal was not taken with- 
in time provided for in forcible de- 
tainer act. Smith-Hurd Stats. ec. 57, § 
19.—Strauss v. Acme Screen, Shade & 
Bide Co., 29 N.H.2d 870, 307 Ill.App. 


§ 18938 

Mo.App. In unlawful detainer action, 
defendants’ requested instruction which 
fairly and fully presented defendants’ 
theory of defense based upon an alleged 
partnership agreement was supported 
by evidence and refusal to give the in- 
struction was prejudicial error.—Robin- 
son v. Kincaid, 142 S.W.2d 1083. 

N.Y.Sup. In landlord’s summary 
proceeding for removal of tenants 
from apartment for nonpayment of 
rent, judgment and final order award- 
ing landlord possession of premises to- 
gether with $160 were affirmed on ten- 
ants’ appeal.—Metropolitan Life Ins. 
Co. v. McCarthy, 21 N.Y.S.2d 810. 

Okl, Where the fact issue of whether 


- \ 


— 


_ dence, are conclusi 


~ 


5 B.2d 1046. 
- Pa.Com.Pl. 


1900 


15, 1938, lessor notified lessee January 
18, 1939, to surrender possession of 
-demised premises by April 13, 1939, and 
on April 11, 1939, instituted proceed- 
ings for possession under Act of De- 
cember 14,: 1863, .P.L.-1125,, Sec. 1, 
68 P.S. § 364, (v. Note), before a jus- 
tice of the peace who gave judgment 
in favor of lessor; and thereupon lessee 
took writ of certiorari on the ground 
that the justice was. without jurisdic- 
tion. Held, that writ of certiorari will 
be sustained, and the judgment of the 
justice reversed.—Allen v. Wilson Coal 
Co., 41 Lack.Jur. 183, 10 Som. 169. 
§ 1910 fi: 
Mo.App. The _ statute authorizing 
sheriff to execute all process. directed 
to him by legal authority, including 
final process issued by justice of 
peace, did not justify execution by 
sheriff and deputy of writ of restitu- 
tion which was issued by justice to 
sheriff instead of to constable as Te 
quired by landlord and tenant act, 
since such act provides for proceed- 
ings applicable to all actions brought 
under it, and constitutes a_ special 
and preclusive code, and proceeding 
_thereunder is not to be determined by 
general statutory provisions. Rev.St. 
1939, §§ 2994, 2996, 13138, Mo.St.Ann. 
§§ 2607, 2609, 11518, pp. 4847, 4849, 
sea adamen v. Stockton, 151 S.W.2d 
‘ 


§ 1913 

Ala. Contract whereby landowner’s 
administratrix agreed to furnish land, 
another agreed to furnish stock, tools, 
feed, and seed with which to make, 
gather, and finish crop, and defendant 
agreed to furnish labor, make and 
gather crop, and defendant was to re- 
tain one-half of cotton and cotton seed, 
and other half was to be divided equal- 
ly between the other two, and each 
was to receive one-third of corn, hay, 
and fodder, did not create “landlord 
and tenant relationship’? between the 
parties. Code 1923, § 8872.—Culbert v. 
Johnson, 198 So. 131. 

Mont. Where plaintiff, who contract- 
ed in 1926 with State Board of Land 
Commissioners to purchase state land, 
entered into oral agreement with de- 
fendant whereby defendant agreed to 
farm land under a share crop arrange- 
ment, and crops were divided between 
plaintiff and defendant during 1936 
and 1937 in accordance with agree- 
ment, and defendant remained on land 
and farmed it in 1938 without specific 
arrangements with plaintiff, to whom 
the state leased land for 1938 after 
eancellation of plaintiff’s certificate of 
purchase, defendant shad status of a 
“share cropper” and not that of ‘“‘les- 
see’ or ‘‘sublessee,’’ and hence plaintiff 
was not precluded from recovering a 
share of 1938 crop from defendant by 
statute concerning subleasing of state 
lands. Rev.Codes 1935, § 1805.32, as 
amended by Laws 1937, ec. 14.—Schnei- 
der v. Nelson, 110 P.2d 972. 

Vt. Where a lease of a farm defined 
legal relationship of parties to it and 
was free from latent ambiguity, its con- 
struction, taking into consideration all 
its provisions, presented a ‘question of 
law’ for the court.—C. HE. Johnson & 
Co. v. Marsh, 15 A.2d 577. 


A farm lease whereby lessee agreed 
to pay lessor as rent one-half of pro- 
ceeds and products of the farm, with 
lessor and lessee sharing equally the 
expenses, did not create a ‘‘partner- 
ship,’’ and under such lease parties were 
tenants in common of the crops and the 
occupant of the farm had an _ interest 
in the land.—C. HE. Johnson & Co. vy. 
Marsh, 15 A.2d 577. 


8 1926 
Mich, Landlord who executed and 
was given a copy of lease which pro- 
vided that tenant should have one- 


et c ; 
tract and did not read it, regardless of 


§ i \ j < 
Where a lease for twen- 
_ty-seven months terminated December. 


whether contract was a good one from 

the landlord’s standpoint.—Asher _ v. 

Linn, 298 N.W. Pree Mich. 699. 
92) ji 


1 

Vt. A farm lease whereby lessee 
agreed to pay lessor ag rent one-half 
of proceeds and products of the farm, 
with lessor and lessee sharing equally 
the expenses, did not create a “partner- 
ship,” and under such lease parties 
were tenants in common of the crops 
and the occupant of the farm had an 
interest in the land.—C. BE, Johnson & 
Co. v. Marsh, a° eee yrs 


1929 

Mich. Provision of lease that each 
party was to have an equal interest in 
all cattle, sheep and hogs on the 
premises on date tenant took posses- 
sion and that each party should have 
equal shares in all the proceeds and 
increase from such stock, entitled ten- 
ant to decree awarding him a one- 
half interest in all such livestock on 
the farm at time tenant took posses- 
sion.—Asher v. Linn, 298 N.W. 3872, 
297 Mich. 699. 


§ 1938 

C.C.A.ill. -Where the relation of 
landlord and tenant exists and the rent 
to be paid is a portion of the crop, the 
title to the whole crop is in the ten- 
ant until the stipulated rent is paid. 
—Babcock y. Mississippi River Power 
Co., 113 F.2d 398. 


§ 1939 

Vt. A farm lease whereby lessee 
agreed to pay lessor as rent one-half 
of proceeds and products of the farm, 
with lessor and lessee sharing equally 
the expenses, did not create a “partner- 
ship,” and under such lease parties 
were tenants in common of the crops 
and the occupant of the farm had an 
interest in the land—C. BH, Johnson & 
Co. v. Marsh, 15 A.2d 577. 

Vt. The owner of a farm and a ten- 
ant on shares are “tenants in com- 
mon” of the products in absence of 
any special provisions modifying their 
relations, and the action of account is 
the proper remedy for the adjustment 
of all controversies arising out of that 
relationship, and everything growing 
out of such a contract affecting the 
proper settlement and division may be 
brought into such accounting.—Vail- 
Tapepurt v. Gover, 20 A.2d 122, 112 Vt. 


§ 1948 

Mont. In action to recover one-fourth 
of wheat raised on state land during 
1938, or value thereof, on ground that 
defendant farmed land for plaintiff, 
who had contracted with State Board 
of Land Commissioners to purchase 
land, under a share crop arrangement, 
ambiguity in complaint as to exact lo- 
cation of wheat at time when plaintiff 
made demand for share of wheat was 
not fatal, where complaint alleged and 
evidence showed that wheat was grown 
on the land.—Schneider v. Nelson, 110 
Pid 9n2. 

In action to recover one-fourth of 
wheat raised on state land during 1938, 
or value thereof, on ground that defend- 
ant farmed land for plaintiff, who had 
contracted with State Board of Land 
Commissioners to purchase land, under 
a share crop arrangement, where com- 
plaint and evidence showed that wheat 
was grown on land, and defendant’s 
testimony indicated total amount of 
wheat grown from which _ plaintiff’s 
share could be computed, and complaint 
alleged that demands for delivery of 
a share of wheat had been made on de- 


fendant, complaint stated a cause of 
action.—Schneider v. Nelson, 110 P.2d 
972. 

Mont. In action to recover a share of 


the wheat raised on state lands during 
1938, or value thereof, on ground that 
defendant farmed land for plaintiff, 
who had contracted with State Board of 
Land Commissioners to purchase land, 
under a share crop arrangement, evi- 
dence did not sustain defendant’s con- 


1938, or value thereof, on ground th 
defendant farmed land for plaint 
who _had contracted with State Boar 
of Land Commissioners to purchas 
land, under a share crop arrangemen 
evidence supported plaintiff’s contention 
that defendant was holding over under 
an oral agreement entered into in 1 
between plaintiff and defendant respec 
ing farming of land by defendant u 
a share crop arrangement and 
ranted judgment for plaintiff for 
fourth of wheat or, in lieu thereo 
value as of date delivery should 
been made. Rev.Codes 1935, § 
as amended by Laws 1937, ; 
Schneider y. Nelson, 110 P.2d 972. 
Tenn.App. In suit by lessee again 
lessor for breach of rental contract o 
a farm on a_ share-cropping — is 
whether lessee had agreed to discharg 
lessor from liability so as to be pre 
cluded from recovering was for j 
—Fuqua vy. Madewell, 153 S.W.2d 1 
In suit by lessee against lessor 1 
breach of rental contract of a fa 
on a share-cropping basis, lessor h 
burden of showing that lessee 
abandoned or rescinded the _ lea 
Fuqua v. Madewell, 153 S.W.2d 133. 
In suit by lessee against lessor fo: 
breach ‘of rental contract of a 
on a share-cropping basis, a pre] 
derance of evidence was necessar 
establish alleged fact that contract, 
discharged.—Iuqua v. Madewell, 
S.W.2d 133 ' 
That lessee under a rental cont: 
of a farm on a share-cropping basi 
owned no work stock and allegedly wa 
not in a position to carry out the co 
tract was no ground for lessor’s brea 
of contract so as to preclude less« 
from recovering damages for breach o 
contract by lessor.—Fuqua vy. Madewel 
153 S.W,2d 133. 4 ar 
In suit by lessee against lessor for 
damages for breach of rental contr. 


would have been $540, that corn cr 
would have been worth $975, that les 
see could have made a profit of abo 
$50 on raising chickens, that the pa 
ture was worth $100, and that oce 
pancy of house was worth $150, wa 
competent to show damages suffer 
by lessee.—Fuqua y. Madewell, 153 | 
W.2d 133. 1b Stes 
Tex.Civ.App. In tenant’s action for 
wrongful eviction, evidence that te : 
ant had procured rental contract | 
means of false representations a 
amount of other land tenant was f 3 
ing the same year was admissible on 
issue of exemplary damages as tendin, 
to show that eviction was not resul 
of malice.—Stafford v. Powell, 148 S.V 
2d 965. ay 
Where petition which sought recov- 
ery for wrongful eviction in violatio 
of written rental contract made n 
reference to contract with government ~ 
for acreage reduction with respect t 
pecs the evicted tenant’s loss of _ 
enefits under such contract with gov- | 
ernment could not be recovered as ac-'_ 
tual damages.—Stafford v. Powell, 
S.W.2d 965. 
Where tenant’s claim for . gener 
damages resulting from wrongful ev 
tion in breach of rental contract was 
precluded by fact that evicted tenant 
later procured possession of crop which | 
he gathered and marketed, the only ~ 
actual damages claimed were “special 
damages’, predicated on tenant’s loss 
of benefits under government acreage 
reduction contract, and such ‘‘special 
damages”? were required to be clear- — 
ly alleged so as to show that they were 
reasonably within the contemplation of — 
the parties at the time of the making ; 
of the contract, or at least at the time ~ 
of the breach thereof.—Stafford vy. — 
Powell, 148 S.W.2d 965. 
A provision in farm lease that in case 
of dispute in regard to cultivation of 
crops the lessee would abide by the de- 
cision of three witnesses was an agree-— 


* 


bat aud gag’ 3) dno ewinaets 


- ment for “arbitration”, and in order 
to maintein action for breach of con- 
tract of lease involving a question of 
roper cultivation of the crop, the 
tenant would be required to allege an 
offer to arbitrate, or facts showing a 
- waiver of such provision of the lease 
_ by lessor.—Stafford vy. Powell, 148 S.W. 
2d 965. 
Wt. The owner of a farm and a 
tenant on shares are ‘“‘tenants in com- 
mon” of the products in absence of 
any special provisions modifying their 
relations, and the action of account 
is the proper remedy for the adjust- 
- ment of all controversies arising out 
of that relationship, and everything 
growing out of such a contract affect- 
ng the proper settlement and division 
may be brought into such accounting. 
Vaillancourt vy. Gover, 20 A.2d 122, 


merely, necessarily _be 
brought into the account in an action 
on the account, but may be sued. for 
ependently and a remedy obtained 
a recovery in damages for breach. 
aillancourt v. Gover, 20 A.2d 122. 


Vt. 24. 
Paar Ae § 1949 
_ Genn.App. Under lease of a farm on 
a share-cropping basis, lessee is enti- 
tled to recover the loss of any prof- 
its he might reasonably have made 
_ from demised premises as damages for 
failure to receive possession.—Fuqua vV. 
Madewell, 153 S.W.2d 133. 
A lessor who breached rental con- 
act of a farm on a_ share-cropping 
basis could not complain that dam- 
ages which lessee suffered were specu- 
d Page con vy. Madewell, 153 S.W. 
33." 


In suit by lessee against lessor for 
each of rental contract of a farm 
n a share-cropping basis, wherein les- 
see testified that he had made an ef- 
‘ort to rent another farm but had not 
en able to find one, lessee could re- 
rer special damages which necessa- 
resulted from breach of contract 
sisting of loss on sale of his cat- 
le, hogs, etc., which lessee was forced 
© sell because he had no farm,—Fuqua 
Madewell, 153 S.W.2d 133. 


2 stock, tools, 
d and seed, and defendant was to 
ish labor, make and gather crop 
land owned by the decedent, and de- 
idant was to retain one-half of cot- 
ton and cotton seed, the others were 
e to receive one-fourth thereof, and 
rn, hay, and fodder were to be equal- 
divided, complaint which did not 
ver that some crops were grown on 
and and the approximate amount 
thereof, and that crops had been sold 
or converted by defendant so as to 
reate a moneyed demand against him, 
vas defective. Code 1923, § 8872.—Cul- 
‘bert y. Johnson, 198 So. 131. 
_ Ga.App. Where petition in action of 
trover alleged that defendant was 
ossession of personalty consisting 
€50 sticks of flue cured tobacco, be- 
ing in weight about 800 pounds of 
eured tobacco, of value of $240, such 
_ tobacco being part of tobacco that was 
- planted, grown, gathered and cured by 
defendant as _a sharecropper on plain- 
#y ifs farm, that .plaintiff claimed title 
& tobacco and that defendant refused 
to deliver it to plaintiff or pay plain- 
tiff profits thereof, description of to- 
- pacco was sufficient, and petition com- 
plied with statute concerning ‘Jack 
Jones” form for pleading in trover ac- 
tions and, if necessary, parol evidence 
was admissible to show that particular 
articles were included within words of 
description. Laws 1847, p. 203, § 2; 
Code 1933, §§ 61-502, 61-503, 107-101. 
; —Crews v. Roberson, 10 S.H.2d 114, 62 
— Ga.App. 855. 
' Mont. An action to recover a share 
f the wheat raised on state lands dur- 
ing 1938, or value thereof, on ground 
be that defendant farmed land for plain- 


tif, who had contracted _ ( 
State Board of Land Comm ners” 
purchase land, under a share crop a 


ground that plaintiff, whose certificate 
of purchase was canceled in August, 
1937, by State Land Board, did not 
have sufficient interest in land to main- 
tain a claim for rental where the state, 
in October, 1938, leased land to plain- 
tiff by lease providing that it was to 
be effective as of February 28, 1938, 
and defendant had recognized plaintiff’s 
rights in the land.—Schneider v. Nelson, 
110 P.2d 972. 

Where plaintiff, who contracted in 
1926 with State Board of Land Com- 
missioners to purchase state land, en- 
tered into oral agreement with defend- 
ant whereby defendant agreed to farm 
land under a share crop arrangement, 
and crops were divided between plain- 
tiff and defendant during 1936 and 
1937 in accordance with agreement, and 
defendant remained on land and farmed 
it in 1938 without specific arrangements 
with plaintiff, to whom the state leased 
land for 1938 after cancellation of 
plaintiff’s certificate of purchase, de- 
fendant had status of a “share crop- 
per” and not that of “lessee” or ‘‘sub- 
lessee,” and hence plaintiff was not pre- 
cluded from recovering a share of 1938 
crop from defendant by statute concern- 
ing subleasing of state lands, Rev. 
Codes 1935, § 1805.32, as amended by 
Laws 1937, ¢. 14.—Schneider v. Nelson, 
110 P.2d 972. 

Vt. The owner of a farm and a ten- 
ant on shares are ‘‘tenants in com- 
mon” of the products in absence of 
any special provisions modifying their 
relations, and the action of account is 
the proper remedy for the adjustment 
of all controversies arising out of that 
relationship, and everything growing 
out of such a contract affecting the 
proper settlement and division may 
be brought into such accounting.— 
Vaillancourt y. Gover, 20 A.2d 122, 112 
Vt. 24. 

Breaches of contract by either party 
to a lease at the halves, whereby the 
making of profits has been prevented 
merely, need not necessarily be 
brought into the account in an action 
on the account, but may be sued for 
independently and a remedy obtained 
by a recovery in damages for breach. 
—Vaillancourt v. Gover, 20 A.2d 122. 
112 Vt. 24. i 


§ 1953 

Ala. Under statute, tenants in com- 
mon of crops have a lien and may sue 
and enforce the lien by’ attachment 
upon the grounds and in the manner 
provided for enforcement of landlord’s 
lien on crops grown on rented land, but 
such lien does not extend to advances 
made by another third person at the 
request of a tenant in common. Code 
1923, §§ 8872, 8873.—Culbert v. John- 
son, 198 So. 1381. 


§ 1954 

Ala. Under statute, tenants in com- 
mon of crops have a lien and may sue 
and enforce the lien by attachment up- 
on the grounds and in the manner pro- 
vided for enforcement of landlord’s lien 
on crops grown on rented land, but 
such lien does not extend to advances 
made by another third person at the 
request of a tenant in common, Code 
1923, §§ 8872, 8873.—Culbert v. John- 
son, 198 So. 131. 


§ 1956 

Ala. Under statute, tenants in com- 
mon of crops have a lien and may sue 
and enforce the lien by attachment up- 
on the grounds and in the manner pro- 
vided for enforcement of landlord’s lien 
on crops grown on rented land, but 
such lien does not extend to advances 
made by another third person at the re- 
quest of a tenant in common. Code 
1923, §§ 8872, 8873.—Culbert v. John- 
son, 198 So. 131. 


§ 1965 
See Rex v. Markoff [1940] 3 Dom.L. 
R. 189. 


LARCENY 


§ 1 
0.C.A.Pa. “Larceny” at common law 
is the taking and removing by tres- 


rangement, could not be defeated on 


2d ‘73. 
Ala. 
based on the fact that it is a_ civil 


trespass, done with a felonious intent, 
on the possession of another as to 


his personal property.—Milam v. State, 
198 So. 863, 240 Ala. 314, denying cer- 
tiorari 198 So. 860, 29 Ala.App. 494. 

Del.Super. The word “stolen” ordi- 
narily imports “larceny” or ‘theft’. 
—Laird v.. Bmployers Liability Assur. 
Corporation, Limited, of London, Eng- 
land, 18 A.2d 861. © 

“Stealing” is frequently referred to 
as synonymous with “larceny”, while 
on the other hand, “fraud” is a most 
comprehensive term embracing all of 
the varied menns which the mind of 
man can devise to gain advantage by 
false representations, or concealment, 
and has been defined as meaning any 
false representation, deceit, device or 
artifice used by one person with intent, 
or for purpose of deceiving or _mis- 
leading another to his injury.—Laird 
v. Employers Liability Assur. Corpora- 


tion, Limited, of London, England, 18 


A.2d 861... 

App.D.C. “Larceny” is an _ offense 
against the possession, whereas ‘rob- 
bery’” is an offense against the per- 
son.—Neufield v. U. S.. 118 F.2d 375. 

Or. “Larceny” is the unlawful and 
felonious stealing, taking and _ the 
carrying away of the personalty of an- 
other of some value with felonious in- 
tent on the part of the taker to de- 
prive the owner of his property per- 
manently.—Trevathan y. Mutual Life 
Ins. Co. of New York, 113 P.2d 621. 

Pa.Super. “Larceny” is the felonious 
taking and carrying away of the per- 
sonalty of another, and the fraudu- 
lent taking and carrying away of a 
thing without claim of right, with the 
intention of converting it to a use oth- 
er than that of the owner w‘*hout his 
consent.—Commonwealth v. Quinn, 19 
A.2d 526, 144 Pa.Super, 400. 

Tex.Civ.App. “Theft” 
means taking of personal property se- 
eretly, without right or owner’s leave 
or consent.—Gulf Coast Chemical Co. 
v. Hopkins, 145 S.W.2d 928. 


§ 2 

Cal.App. The offense of theft has 
been substituted for the former sepa- 
rate offenses of larceny, embezzlement, 
and obtaining money or property by 
false pretenses. Pen.Code, §§ 484, 490a. 
—People vy. Selk, 115 P.2d 607. 

Although the offense of theft has 
been substituted for the former offenses 
of larceny, embezzlement and obtaining 
money or property by false pretenses, 
no elements of the former crimes have 
been changed. Pen.Code § 484.—People 
v. Selk, 115 P.2d 607. 

N.C. Essential element of offense cre- 
ated by statute relating to the larceny 
of wood and other property from land 
is _a trespass upon the land. CS. § 
4259—State v. Jackson, 11 S.W.2d 149, 
218 N.C. 373. 

Pa.Super. The statute penalizing the 
crime of larceny does not define the 
offense and the common-law definition 
applies. 18 P.S. §§ 2771, 4807.—Com- 


monwealth v. Doran, 20 A.2d 815, 145 — 


Pa.Super. 173. 
sane Rex v. Manley [1940] 4 Dom.L.R. 


§ 4 

_Ala.App. Several separate and dis- 
tinct petit larcenies cannot be merged 
to make “grand larceny” out of them, 
but where the accused acting upon one 
preconceived purpose, and with the 
same intent by a continued series of 
acts, effectuates such purpose and in- 
tent, it is immaterial that it may have 
required a number of days or weeks 
to accomplish the result, and such se- 
ries of acts constitute but “one offense.” 
—Brown vy. State, 200 So. 630, certio- 
rari denied 200 So. 634, 240 Ala. 589. 


§ 5 ' 
_Cal.App. “Ownership” and ‘posses- 
sion’ as an element of larceny may 
be regarded as synonymous 
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“Jarceny” is 


commonly 
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pre Wis) nok Naty ea 
N.C. “Larceny” at common law. was 
confined to goods and chattels and did 
not extend to land because only in- 


feloniously taken and carried away.— 
sage Jackson, 11 S.H.2d 149, 218 
“Larceny” ag a common law offense, 
is concerned with personalty only, and 
its nature has not been altered by 
statutes making it larceny to steal 
things affixed to realty.—State v. Jack- 
-son, 11 §.H.2d 149, 218 N.C. 373. : 

At common law, it was not “larceny” 
to steal anything adhering to the soil. 
—State v. Jackson, 11 S.E.2d 149, 218 
IN CEBVES . 

The only purpose of statutes making 
realty the subject of larceny and thus 
extending the common law crime of 
larceny is to abrogate so far as it af- 
fects the prosecution for larceny, the 
‘rule that “personalty’’ may become 
“realty”? when affixed to the soil and 
to abolish the subtle distinction be- 
tween its severance and taking as a 
single and indivisible act and a sever- 
ance and a taking as separate and _ dis- 
tinet acts. C.S. § 4259.—State v. Jack- 
son, 11 S.B.2d 149, 218 N.C. 373. 

The statute making realty the sub- 
ject of larceny was enacted to elim- 
inate a defect in the common law rule 
and to extend it so as to make realty, 
such as growing trees, plants, minerals, 
metals and fences connected in some 
way with the land, the subject of 
“larceny”, the obvious intent of the act 
being to prevent the wilful and unlaw- 
ful entry upon the land of another and 
the taking and carrying away of such 
articles as were not at common law 
or by prior statute, the subject of 
larceny. C.S. § 4259.—State v. Jackson, 
11 §.H.2d 149, 218 N.C. 373. 


§ 20 
N.C. The purpose of a “tombstone” 
is to designate the spot where the de- 
ceased was buried, to perpetuate his 
name and to record biographical data 
as to birth, death, etc., and when so 
erected, a ‘‘tombstone” becomes ‘“‘real- 
ty” and is not the subject of common 
law crime of larceny.—State v. Jackson, 

11 S.E.2d 149, 218 N.C. 378. 

Defendant who allegedly removed a 
tombstone erected at a grave, and car- 
ried it away with intent to appropriate 
it to his own use, could be prosecuted 
only under statute relating to larceny 
of property from land, or statute relat- 
ing to removing or defacing tombstones, 
and could not be convicted of common 
law offense of larceny. C.S. §§ 4259, 
4320.—State vy. Jackson, 11 S.E.2d 149, 
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§ 

C.C.A.Pa. An essential element of 
“Jarceny” is that the taking is by “tres- 
pass’, that is, without owner’s consent. 
U. S. v. Patton, 120 F.2d 73. 
Cal.App. Where a wrongdoer has by 
unlawful means acquired possession of 
the money or chattels of his neighbor, 
his guilt of the crime of theft is not 
dependent on whether he thereafter ap- 
propriates the fruits of the theft by a 
Single act or at successive intervals.— 
People v. Serna, 110 P.2d 492. 

App.D.C. Under statute defining rob- 
bery as a taking against resistance or 
by sudden or stealthy seizure or 
snatching or by putting in fear, con- 
viction for “robbery’’ may be _ had 
though victim did not have knowledge 
of the theft at the time, since “stealth” 
necessarily connotes lack of knowledge 
on part of victim. D.C.Code 1929, T. 6, 
§ 34.—Spencer v. U. S.,.116 F.2d 801. 
The force used to remove money 
from victim’s pocket is sufficient ‘‘force 
or violence’? within statute defining 
“robbery” as a taking by “force or 
violence,” whether against resistance 
or by sudden or stealthy seizure or 
snatching, or by putting in fear. D.C, 
Code 1929, T. 6. § 34.—Spencer v. U. 
S., 116 F.2d 801. 
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Mo. There can be no “larceny” with- 
out a taking of the property against 
the will of the owner.—State y, Patter- 
son, 149 S.W.2d 332. 

Mo. The offense of “larceny” in- 
volves a trespass, in the form of a 
taking against the will of the owner. 
—State v. Harrison, 152 S.W.2d 161. 

In the case of “embezzlement,” the 
money or property is lawfully obtained 
and unlawfully converted, while in a 
case of “larceny” the taking must al- 
ways. be unlawful.—State v. Harrison, 
152 S.W.2d 161. 

Even a mere right to custody of 
pronerty without lawful possession will 
make a felonious taking thereof ‘‘lar- 
ceny” instead of ‘“embezzlement’’.— 
State v. Harrison, 152 S.W.2d 161. 

N.Y.City Ct. Where emnplovee’ in 
fur shop at request of employer told 
porter that he needed certain furs for 
a coat which he was repairing at home 
and porter gave him three pieces of 
fur which were put in package on 
which employee wrote his name and 
at request of employee, porter at- 
temnted to take frrs out of store 
under his topcoat but on being ac- 
costed by employer ran upstairs and 
rid himself of package, if porter exer- 
cised some control over the furs which 
indicated intent to make them _ his 
own or deprive owner of their use, 
completed larceny might be shown, 
notwithstanding that the property was 
not in fact removed from store.—Peo- 


ple v. Frank, 27 N.Y.S.2d 227, 176 
Mise. 416. 
N.Y.City Ct. An _ essential element 


of offense of petit larceny is the ele- 
ment of “trespass” which is the vio- 
lation of individual property rights 
without the consent of the owner.— 
People v. Frank, 27 N.Y.S.2d 227, 176 
Mise. 416. 

Generally, where owner actively par- 
ticipates in scheme whereby his prop- 
erty is stolen, essential element of 
trespass in crime of larceny is nul- 
lifiled.—People v. Frank, 27 N.Y.S.2d 
227, 176 Mise. 416. 

An owner may wait passively for 
accused to commit an _ offense but 
where owner encourages or_ solicits 
commission of crime against his prop- 
erty and accused acting in concert 
with owner commits acts which own- 
er encouraged, no offense is com- 
mitted since it is the public policy to 
prevent rather than aid in commission 


of crime.—People v. Frank, 27 N.Y.S. 
2d 227, 176 Mise. 416. 
Pa.O.&T. Possession of personal 


property by one with whom defendant 
made his home may properly be con- 
sidered: defendant’s possession in a 
eriminal prosecution for larceny; pos- 
session need not be exclusive and when 
two or more persons have possession or 
control, or are engaged in a common or 
joint affair relating to property, each 
may be deemed to have such posses- 
sion or control—Commonwealth v. Fry, 
41 D. & C. 18. 

S.C. The “corpus delicti’” in larceny 
consists of two elements—the loss of 
the property by the owner and the loss 
by a felonious taking.—State v. Roof, 
12 S.H.2d 705, 196 S.C.-204. 


§ 48 

Ark. The leading of a heifer by 
person not the owner thereof into a 
woods and tying of the heifer in a 
thicket out of sight of the highway 
was a sufficient taking or “asportation” 
to constitute that element of larceny.— 
Meador v. State, 148 S.W.2d 653. 

Okl1.Cr.App. The first requisite of 
larceny is the taking of possession of 
goods by a thief, and the taking and 
carrying away are essential elements 
of the crime, and no subsequent con- 
nection with stolen property can make 
one guilty of theft, who was not con- 


me wiv Wartiors 


ve Peay § 61 72 etee yo 
Tex.Cr.App. When theft is of 
animal, it is a ‘taking’? whenever 
animal is brought under control 
thief, Pen.Code 1925, arts. 1410, | 


—Rountree v. State, 143 S.W.2d 


Cal. In ‘larceny’, defendan 
possession of victim’s prop 
wrongful means, and completion 
fense is not dependent upon \ 
defendant thereafter appropriates f 
of theft by a single act or at su 
sive intervals.—People v. Stanfo 
P.2d 969, prior opinion 100 P.2a 7 

§ 62 Sa 

Ala.App. A person who made uw 
usual movements in theater and 
seat immediately behind patron 
grabbed patron’s purse from 
seat adjoining seat occupied b 
and hurried out of theater wa 
a matter of law guilty of “larcen 
the person’, since purse was | 
actual possession of patron. Code 
§ 4905.—Wilder v. State, 1 So.2d 3 

Unless property stolen was ac 
on or attached to person by hi 
ing or otherwise, or was in some 
ner in his actual possession, the 
of “larceny from person” has not — 
committed. Code 1923, § 4905.—wWwild 
y. State, 1 So.2d 317. een 

OkI.Cr.App. The distinction 
“robbery” and “larceny from 
son” is very close, but ther 
distinguishing element in tha 
stitute “robbery” either force 
must be exercised, while to co 
“larceny from the person’ 
fear is unnecessary. 21 Ok1.St. 
ae 801.—Cannon v. State, 10 


§ 68 a 
Mo. Chickens stolen from pen ¥ 
was about 150 feet from dwel 
house, but which was not in the s 
fenced inclosure with dwelling 
although a part of the general set- 
the home, were stolen from “p 
within statute covering theft o 


house of another is situated refers to 
land and structures thereon, appurt 

nant to and used in connection wi 
dwelling house. Mo.St.Ann, § 40 
2871.—State v. Myers, 147 S.W.2 


business. 
1724.—Potts. v. — 


the public for 
Ann. §§ 1723, 
113) Pi2d’ 839; 


Cal.App. If 
grand theft information alleged t 
defendant took fruit had a valid 
on the fruit, her possessory right was 
to all the fruit and not merely those 
of a value to the extent of the lien 
Civ.Code, § 3051.—People v. Photo, 114 
P.2d 71. Ne 

In prosecution for grand theft of 
oranges, under evidence that defendan 
had agreed to purchase oranges and 
had agreed to pay individual from 
whom oranges were allegedly taken fo 
picking and washing them, and orange 
were taken without payment of full 
amount owed such individual, question 
whether such individual was a licensed — 
produce dealer or commission mer- 
chant was not involved under the eyi- 
dence. Civ.Code, § 3051.—People vy. 
Photo, 114 P.2d 71. 


wv A 


We 
§ 79 | ees 
An t tie 
Where conviction for grand theft of 
oranges was based on theory of lien 
claimed by an individual on oranges, 

grown by another, for picking and 
- washing, if such individual voluntarily 
relinquished possession of the oranges 
to defendant who had purchased them, 

the lien was extinguished.—People v. 
' Photo, 114 P.2d 71. 
 Cal.App. “Ownership”? and “posses- 
sion’? as an element of larceny may be 
regarded as synonymous terms, since 
one who has right of possession as 
against thief is, so far as the latter 
is coneerned, the owner. Pen.Code, § 
-484.—People y. Price, 115 P.2d 225. 


ae at 
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Miss. Generally, the finder of lost 
property is guilty of larceny only 
where he appropriates the property to 
his own use with knowledge of, or 
' mmediate means of ascertaining, iden- 
ity of the owner thereof, and with 
felonious intent entertained at time of 
the finding.—Calhoun y. State, 2 So.2d 


A pressing shop employee who found 
iamond bar pin in bottom of clothes 


m 

absence of showing ‘ 
knew who owned bar pin, since under 
circumstances he had no immediate 
means of ascertaining identity of the 
ywner.—Calhoun vy. State, 2 So.2d 802. 
i : 85 


a.App. Where seller who had set 
e a certain suit on payment of a 
llar by buyer was induced to deliv- 
the suit in the belief that payment 
ould be made as soon as_ buyer 
hecked up that night and buyer failed 
to pay for the suit, sale of suit was 
ot a ‘‘cash sale’ but a “sale on cred- 
it”, and buyer was not guilty of simple 
larceny in procuring delivery of the 
suit without paying for it as promised. 
Sode 1933, § 26-2602.—Thomas v. State, 
9 S.E.2d 854, 62 Ga.App. 725. 

If personalty is voluntarily placed in 
he hands of a buyer upon condition 
that there should be returned to the 
aller at once its value in money, nei- 
ther title nor right of possession passes 
- and becomes complete until payment 
is made, and if the personalty is tak- 
: without paying cash the taking is 
arceny’’, but not so if the sale is on 
eredit. Code 1933, § 26-2602.—Thomas 
State, 9 S.H.2d 854, 62 Ga.App. 725. 
Ok1.Cr.App. The want of consent of 
the owner to the taking of his proper- 
ty is an essential ingredient of the 

-erime of larceny, but it is not neces- 
ry that such want of consent be 
oven by direct and positive evidence, 
md it ay be proven by circum- 
stances the same as any other fact.— 
Fuller v. State, 106 P.2d 832. 
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 Cal.App. Felonious intent is an es- 
sential element of the crime of larceny. 
—People v. Photo, 114 P.2d 71. 
Conn. Under statute providing for 
vivil and criminal liability for any 
person who shall steal, confine or se- 
erete any registered dog, or who shall 
lawfully kill or injure any regis- 
red dog, words “steal,” “confine”, 
a “secrete” imply at least a con- 
- scious purpose, and similarly the word 
unlawfully” refers to ‘conduct which 
‘ ts willful or at least so wanton as to 
ivy be equivalent thereto. Gen.St.Supp. 
' 1935, § 1377c, as amended by Gen.St. 
Supp.1939, § 1119e—Griffin v. Fan- 
her, 20 A.2d 95, 127 Conn. 686, 134 
All.) 701. 
; Fla. An essential element of “lar- 
_ ¢eny’’ is intent feloniously to deprive 
owner of stolen property permanently. 
—Kemp vy. State, 200 So. 368. 

Ky. A “felonious taking” 
taking proceeding from an evil heart 
or purpose and is covered by the word 
“steal.’’—Mullins v. Commonwealth, 147 
S.W.2d 704, 285 Ky. 282. 

N.C. Intent is an essential element 
of the crime of temporary larceny.— 
Lae Greenwood, 10 S.E.2d 708, 218 


N.C 
§ 105 
Cal.App. Under an indictment for 
larceny, it is a sufficient defense that 


means a 


eit 


the property was riat 


ppre _ openly 
and avowedly and under a claim of ti- — 


tle preferred in good faith even though 
such claim is untenable. Pen.Code, § 
511.—People v. Photo, 114 P.2d 71. 
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App.D.C. The aay rule as to feloni- 
ous intent in larceny to which all the 
cases can be reconciled is that the 
intent of the taker must be to ap- 
propriate the stolen property to a 
use inconsistent with the property 
rights of the person from whom it is 
taken.—Pennsylvania Indemnity Fire 
Corporation v. Aldridge, 117 F.2d 774. 

Ky. The “animus furandi” or ‘‘felon- 
ious intent” in a charge of grand lar- 
ceny consists in the fraudulent and 
wrongful taking of another person’s 
property with the intent to convert it 
to the taker’s use and to deprive the 
owner of his property permanently.— 
Mullins v. Commonwealth, 147 S.W.2d 
704, 285 Ky. 282. 


Miss. Generally, one who unlawfully 
takes another’s personal property, not 
intending to steal, ‘and afterwards con- 
verts it, intending to steal, is guilty 
of “larceny”, but if the original tak- 
ing is lawful and bona fide, a sub- 
sequent fraudulent conversion is not 
larceny, because there is no trespass.— 
Calhoun y. State. 2 So.2d 802. 

§ 139 


D.C.Ind. Accused who obtained 
money from bank which was insured 
under Federal Deposit Insurance Law, 
by cashing checks which accused knew 
were not good because of insufficiency 
of funds in banks upon which the 
ehecks were drawn to cash them, was 
not guilty of “larceny by trick” so as 
to be punishable under federal statute. 
12 U.S.C.A. § 588b.—U. S. v. Mangus, 
33 F.Supp. 596. 

In order for an offense to constitute 
‘Varceny by trick’, it is necessary that 
title or right to the property be re- 
tained by owner and only the posses- 
sion relinquished, and if both posses- 
sion and title are relinquished, there 
is no “larceny” and the offense would 
be ‘“‘obtaining money under false pre- 


PoE he eT S. v. Mangus, 33 F.Supp. 
Cal.App. Where one honestly re- 


ceives possession of goods upon a trust 
and thereafter fraudulently converts 
them to his own use, he is guilty of 
“embezzlement”; but, where possession 
has been obtained through trickery or 
deeeit with intent at time of receipt of 
goods to convert them, and owner 
parts merely with possession and not 
with title, the offense of “larceny” has 
been _committed.—People vy. Brennan, 
106 P.2d 36. 


§ 144 

_Cal.App. Where one obtains posses- 
sion of a thing of value from another 
on representation that it is to be used 
for a designated purpose, the victim 
is not thereby deprived of title to his 
property, hence, if at the time of 
gaining possession by such fraudulent 
statements defendant cherishes secret 
purpose of converting property to his 
own use and does so, he is guilty of 
grand theft. Pen.Code, § 484.—People 
v. Hunter, 108 P.2d 472. 

Cal.App. Where possession merely 
has been parted with and transaction 
is fraudulently secured with a present 
felonious intent to convert the proper- 
ty so acquired, the offense is recog- 
nized as “larceny”. Pen.Code, § 484.— 
People v. Selk, 115 P.2d 607. 


Mo. If accused honestly receives 
possession of goods, chattels or money 
of another upon any trust, express or 
implied, and thereafter fraudulently 
converts them to his own use, accused 
is guilty of “embezzlement”, but if 
possession is obtained by fraud with 
an intent on part of accused at time 
he receives them, to convert them to 
his own use, and the person parting 
therewith intends only to surrender 
his possession, but not his title, the 
offense is ‘‘larceny’’.—State v. Harri- 
son, 152 S.W.2d 161. 

Pa.Super. Where, by means of any 
trick or artifice, the owner of property 
is induced to part with the posses- 
sion only, still retaining the right of 
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A.2d 526, 144 Pa.Super. , y. 
Tex.Cr.App. Where accused,  witl 
intent to conyert them to his own 
use, procured possession of municipal 
bonds under false pretext that he 
would deposit them in bank of neigh- 
boring town for safe-keeping, but sold 
the bonds and appropriated the pro- 
ceeds thereof to his own use, he was 
guilty of “theft by false pretext.” 
Pen.Code 1925, art. 1413.—Williams v. 


State, 150 S.W.2d 803. © 
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§ 

Or. A person cannot be convicted of 
stealing property of which he is the 
absolute owner, but if personalty in 
the possession of one other than the 
general owner by virtue of some 
special right or title, is taken from 
him by the general owner, such taking 
is “larceny” if it is done with the 
felonious intent of depriving owner of 
the special right, of his rights or of 
charging him with the value of the 
property.—Trevathan v. Mutual Life 4 
Ins. Co. of New York, 113 P.2d 621. 


§ 165 

Ala.App. Where owner of brick em- 
ployed defendant to haul brick from 
railroad cars and deliver them at a 
designated place, any taking of them 
to another place with felonious intent 
would be ‘‘larceny,’ and not ‘‘embez- 
zliement.’’—Brown v. State, 200 So. 630, 
cer tlonar denied 200 So. 634, 240 Ala. 


§ 183 

Ill. In applying principles of bail- ; 
ment to a criminal action of larceny 
by bailee, it is established rule that 
if owner of goods alleged to have been 
stolen parts with both possession and 
title of goods to alleged thief expect- 
ing something other than such goods 
to be returned to him, neither takin 
nor conversion amounts to “larceny”, 
and this is true where owner is in- 
duced to part with title and posses- 
sion through fraud and misrepresen- 
tation of alleged thief, but if owner 
parts with possession although volun- 
tarily but does not part with title, ex- 
pecting and intending that goods shall 
be returned to him or disposed of in 
some particular manner as directed or 
agreed upon for his benefit, the goods 
may, under such circumstances, be 
feloniously converted by bailee and 
the conversion relates back and makes 
the taking and conversion a “larceny”. 
—People v. Moses, 31 N.B.2d 585, 375 
Ill. 336. 

One acting as a factor or agent for 
another may _ receive property in the 
capacity of bailee, possession of the 
property being passed to bailee with 
authority to dispose of it by sale or 
otherwise as directed or agreed upon 
for benefit of bailor, and in such case 
title to property in hands of bailee 
remains in bailor until property is sold 
or disposed of in accordance with au- 
thority given.—People y. Moses, 31 N. 
B.2d 585, 375 Ill. 336) 


Tex.Cr.App. Where prosecuting wit- 
ness indorsed a check and sent it to 
accused for purpose of having it de- 
posited to her credit in a bank, and 
accused cashed check, withheld portion 
of proceeds and deposited remainder 
to prosecuting witness’ eredit, accused 
for purpose of depositing check was 
prosecuting witness’ “agent”? and of- 
fense, if any, committed by him, was 
“embezzlement”? and not “theft”. Ver- 


non’s |, Ann.P.C. ) arte) 1634.—York ty. 
State, 143 S.W.2d 770. 
§ 206 


Tex.Cr.App. Where accused asked 
his nephew to tie up a third person’s 
ealf near a road which ran back of a 
pasture, and promised to pay him a 
certain sum for it, and nephew put a 
rope on a calf and led it to designated 
place and tied it up at a place con- 
venient for accused to reach with his 
truck, and on following day accused 
paid nephew and disposed of the calf, 
accused could not be convicted as a . 
‘principal’, since offense of theft was ; 
complete when nephew reduced calf to 
his possession. en.Code 1925, arts. 


SST 
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An accused who, by false and fraud- 
ulent pretenses, obtains the goods of 
another, cannot escape liability for his 
crime on the ground that he acted 
merely as an agent in procuring pos- 
session of the goods for his principal. 
Rem.Rev.Stat. § 2601(2).—State vy. 
Johnston, 106 P.2d 1067. 
§ 207 


Tex.Cr.App. Where a conspiracy 
contemplates the disposal of stolen 
property by one not present at com- 
mission of the offense, the one who is 
to dispose of the property and divide 
the proceeds among the wrongdoers 
is a principal and not an accomplice.— 
Rountree v. State, 145 S.W.2d 895. 


224 
_Ala.App. Several separate and dis- 
tinct petit larcencies cannot be merged 
to make “grand larceny’? out of them, 
but where the accused acting upon one 
preconceived purpose, and with the 
Same intent by a continued series of 
acts, effectuates such purpose and in- 
tent, it is immaterial that it may have 
required a number of days or weeks 
to accomplish the result, and such 
series of acts constitute but ‘one of- 
fense.’—Brown v. State, 200 So. 630, 
oar ie denied 200 So. 634, 240 Ala. 


Cal.App. Where one commits a series 
of successive acts of taking as the re- 
sult of a single felonious intent, moved 
by a single, unintermittent force, such 
series constitutes only one continuous 
act, and is a “single offense’ against 
ne state.—People vy. Serna, 110 P.2d 

9 


Whether a series of successive acts 
of taking constitutes several thefts or 
a single theft must be determined by 
the particular circumstances of each 
case.—People v. Serna, 110 P.2d 492. 

If the circumstances do not show that 
exact time of completion of misappro- 
priation is controlling, court may con- 
clude that several transactions consti- 
tute a single offense.—People v. Serna, 
110 P.2d 492. 

Where the evidence establishes clear- 
ly the commission of several offenses 
by distinct appropriations, all different 
sums, on separate occasions, then they 
do not comprise a series of acts that 
are part of a ‘single offense’, but are 
“separate offenses’.—People v. Serna, 
110 P.2d 492. 

Though the general intent to de- 
prive another of his possessions may 
have been framed in accused’s mind be- 
fore he completed his first offense, yet 
subsequent acts whereby the accused 
appropriates different sums of money 
or separate items of goods or chattels 
are “separate offenses.”—People v. Ser- 
na, 110 P.2d 492. 

Mo. Under statute providing for the 
unishment of one who, in committing 
Larcisr, also commits a larceny, lar- 
ceny committed in connection with a 
burglary is a ‘felony” regardless of 
the value of the property taken; but, 
where there is no burglary in connec- 
tion with larceny, the property taken 
must be worth $30 or more in order 
to make out a case of “grand larceny.’’ 
Rev.St.1939, §$§ 4448, 4456, 4469, Mo. 
St.Ann. §§ 4056, 4064, 4077, pp. 2854, 
2865, 2879.—State y. Barbour, 151 S. 
W.2d 1105. 

Where accused, on trial under a 
charge of burglary and larceny, was 
acquitted of the burglary and convict- 
ed of larceny, the character of the lar- 
eeny, of which accused may be con- 
victed, depended upon the value of the 
property stolen. Rev.St.1939, §§ 4448, 
4456, 4469, Mo.St.Ann. §§ 4056, 4064, 
4077, pp. 2854, 2865, 2879.—State v. 
Barbour, 151 S.W.2d 1105 


N.Y. Where property is stolen from 


at 
cessive takings are all 


Loti gets = 
separate, in 


ch is a separate 


pursuant to a 
single, sustained, criminal impulse and 
in execution of a general fraudulent 
scheme, they together constitute a sin- 
gle larceny, regardless of time which 
may elapse between each act.—People 
v. Cox, 36 N.H.2d 84, 286 N.Y. 137, af- 
iemaing 27 N.Y.S.2d 186, 261 App.Div. 
946. 

Where evidence established that em- 
ployee of subway system had been en- 
gaged for years in stealing nickel fares 
deposited by passengers, the taking 
generally being of 500 or 600 fares, 
amounting to $25 or $30 at a time, 
and that each taking was governed by 
a single intent and a general illegal 
design, acts together constituted a sin- 
gle larceny, regardless of time which 
elapsed between each act, and hence 
conviction of grand larceny was au- 
thorized, although taking at no one 
time exceeded $100. Code Cr.Proc. § 
275.—People vy. Cox, 36 N.H.2d 84, 286 
N.Y. 1387, affirming 27 N.Y.S.2d 186, 
261 App.Div. 946. 


§ 256 

Pa.Super. An attempt to steal any 
chattel was indictable at common law. 
—Commonwealth ex rel. Swisher v. 
Ashe, 21 A.2d 479. ; 
§ 264 
Pa.Super. An indictment charging 
that accused and another with force 
and arms entered named party’s build- 
ing feloniously and burgiariously with 
intent to steal goods of certain val- 
ue and that they did feloniously and 
burglariously steal, take and- carry 
away the goods was sufficient accusa- 
tion upon which jury could find ac- 
eused guilty of larceny if warranted 
by the evidence as against contention 
that the indictment did not contain a 
charge of larceny. 18 P.S. §§ 2771; 
4807, 4901.—Commonwealth v. Doran, 

20 A.2d 815, 145 Pa.Super. 173. 
Tex.Cr.App. An indictment charging 
that on certain date in certain county 
accused acting together with another 
unlawfully, fraudulently and privately 
took from the possession and person of 
another a billfold and a certain sum of 
money, was sufficient to charge offense 
Shy Heth enbara vy. State, 147 S.W.2d 


§ 269 

Ala.App. An indictment for larceny 
should describe the property with 
such certainty as will enable jury to 
decide whether what is proven to be 
stolen is the very same with that up- 
on which the indictment is founded, 
and show judicially to court that it 
was the subject matter of the offense 
charged, and enable defendant to plead 
his acquittal or conviction to a sub- 
sequent indictment relating to the 
SE Rewer oe oan v. State, 2 So. 


§ 283 

Tex.Cr.App. A complaint and_ in- 
formation charging theft of a check 
of the value of $15, belonging to a 
uamed person, were insufficient for 
lack of description of the check, where 
there was no recital as to person by 
whom it was drawn, its date, amount 
of check, the number, nor to whom it 
was payable—Perry v. State, 148 S. 
W.2d 412. 

In prosecution for the theft of a 
check, the check must be sufficiently 
described to identify it.—Perry  v. 
State, 148 S.W.2d 412. 


§ 294 
Ga.App. While it is not essential in 


- an indictment for larceny of an animal 


to describe it by earmarks, yet, if this 
is done, description must be proved 
as laid.—Davis vy. State, 10 S.H.2d 138. 


§ 301 

Mo. Indictment which charged ac- 
cused with larceny of check for $1,- 
500, which was substantially described 
was sufficient to support conviction for 
grand larceny even though indictment 
failed to allege that value of check was 
at least $30, in view of fact that the 
check carried an ostensible value on 
its face. Rev.St.1939, §§ 3945, 3947, 


‘took and attempted to carry away f 


rf 

69, pp. 3154, 3155, $ 65, 3 

» vy, Harrison, 152 S.W.2d 161. 
An indictment charging larceny of 
a check need not state more than must 
be proven to make a prima facie case, 
and if the check is substantially de- 
scribed and the amount is stated, | 
indictment need not allege the val 
thereof. Rev.St.1939, §§ 3945, 394 
4456, 4461, Mo.St.Ann, §§ 3556, 3558, 
4064, 4069, pp. 3154, 3155, 2865, 2875 
—State y. Harrison, 152 S.W.2d 161. 


§ 307 mie 
Ark. An accused has a right to ha 
named in indictment charging larcer 
all persons who are supposed to 
been aggrieved by his act, and 
is not done, then the larceny must_ 
erwise be charged with such @etail. 
to certainly indicate the offense, so th ; 
accused may prepare for his defense 
and be in position to plead an acquit- 
tal or conviction successfully should he 
again be indicted for the same off 
—Von Tonglin v, State, 143 S.W.2d 
200 Ark, 1142. pees 
_ Ark. Ownership of property s 
is a material allegation in prosecut 
for larceny.—Von Tonglin v. State, 14 
S.W.2d 185, 200 Ark. 1142. Glia! 
Cal.App. A complaint charging t 
defendant willfully and wunlaw 


immediate possession of lawful ov 
merchandise of value of $16 was de 
tive in failing to state to whom tI 
property taken belonged. Pen.Code, | 
rey 1426,—Ex parte Clark, 109 P.2 


Although defendant in prosecution 
for theft was entitled to have name of 
owner of property taken set forth | 


complaint, failure to set forth that fe 


Fla. The allegation of name of o 
er of stolen property in an inform: 
tion charging larceny is made to sh 
ownership to be in one other than 
accused and as a_ part of descript 
os vi property.—Byrd v. State, 1 


§ 315 ‘ 

Fla. Where ownership of allege 
stolen property is alleged to be in 
corporation, it is sufficient to show 
information charging larceny of t 
property that the named owner carr 
on its business in the name set out 
the information, and that it operate 
its business as a bamitetacesee tT 
State, 1 So.2d 624. + 


§ 346 ne ake 
Cal.App. The allegation in grand 
theft information that defendant “took 
the personal property of another’ mea 
property in the possession of anoth : 
who was entitled as bailee, lien claim- — 
ant, or otherwise, to retain possession 
thereof for some benefit or profit to — 
himself to the exclusion of all others — 
rather than absolute ownership. Pen, 
Code, § 484; Civ.Code, § °679.—Peop 
Vi *Bhotoy lia Ped was ’ 
Cal.App. An information  allegin 
that stolen property was taken from the 
person of a designated individual was 
a sufficient allegation that the stolen 
property was in possession of that indi- 
vidual at time of its taking. Pen.Code, 
§ 484.—People v. Price, 115 P.2d 225. 
§ 367 
Mo. Under intormation for larceny 
charging only that defendant stole cat- 
tle and evidence showing conspiracy to — 
steal cattle, the conspiracy was but an 
incident to the crime charged and evi- 
dence thereof was admissible to show 
conditions under which it was commit- 
ted, though conspiracy was not pléad- 
ed.—State v. Quinn, 142 S.W.2d 79, 
N.Y. The people did not have burden 
of alleging or showing that person 
whose property accused was charged 


f 
s 


 N.Y.S.2d 729, 261 App.Div. 865. 
~ N.C. Where indictment charged 
commission of common law offense of 
larceny of goods and chattels, and 
- proof favorable to state tended to show 
- commission of statutory offense of lar- 
-eeny of property from land, a “fatal 
- variance” existed between the indict- 
- ment and the proof.—State v. Jackson, 
11 S.H.2d 149, 218 N.C. 3738. f 
Wash. In prosecution for obtaining 
oney from bank by assigning to bank 
ce purious chattel mortgages and condi- 
tional bill of sale, the state was not re- 
quired to produce direct evidence of 
reliance by managing officer of bank 
o had accepted the instruments upon 
ny false representations made by ac- 
used, since there was an “implied war- 
anty” that the mortgages and bill of 
ale were what on their face they pur- 
orted to be. Rem.Rev.Stat. § 2601(2). 
—State v. Johnston, 106 P.2d 1067. 
In prosecution for obtaining money 
om bank by assigning to. bank spuri- 
ous chattel mortgages and conditional 
bill of sale, the state was not required 
to prove reliance on the instruments 
y managing officer of bank, who had 
cepted the instruments, in view of 
U inference that the managing 
ficer relied upon the instruments. 
rem.Rev.Stat. § 2601(2).—State v. John- 
p06). be2d. 1067. 
Sight § 368 
a prosecution under 
e crime of larceny 
from the house. and fixing the punish- 
ment by imprisonment in the peni- 
tentiary not to exceed five years, it is 
ecessary to allege and prove that 
ioney or property was actually stolen, 
it is not sufficient to allege that 
1 entering into the house was with 
ent to steal therein. 21 Okl1.St.Ann, 
§ Eee 1724.—Potts v. State, 113 P. 


H § 371 
la. Where accused was. charged 
with grand larceny of, and with buy- 
, receiving, concealing or aiding in 
oncealing one No. 64% Marcy-Ball 
‘Mill of the value of $1,500, but the 
roof did not show that there was a 
theft of the mill as a whole at any 
time or place but tended only to show 

that the mill had been destroyed and 
_ parts of it stolen and carried into an- 
other county and sold as scrap iron, 
here was a “material variance’ be- 
ween allegations and proof fatal to 
- conviction.—Milam_ v, State, 198 So. 
pee 240 Ala. 314, denying certiorari 198 
So. 860, 29 Ala.App. 494. | 

_ Ala.App. In prosecution for larceny 
- of one No. 641% Marcy-Ball Mill of the 
value of $1,500, state was required to 
prove larceny of the identical person- 
alty as alleged in the indictment, and 
failure to do so would be fatal to con- 
viction.—Milam v. State, 198 So. 860, 
29 Ala Apn. 494, certiorari denied 198 
So. 863, 240 Ala, 314. 

, la.App. Where accused was charged 
ith grand larceny of, and with buy- 
ing, receiving, concealing, or aiding in 
oncealing one No. 64% Marcy-Ball 
1 of the value of $1,500, but the 
oof tended only to show that the 
ill had been unlawfully, wantonly, or 
aliciously destroyed or injured, and 
hat some scrap iron therefrom had 
cer): een stolen, there was a ‘‘material var- 
-iance”’ between allegations and proof 
fatal to _ conviction.—Milam v. State 
198 So. 860, 29 Ala.App. 494, certiorari 
enied 198 So. 868, 240 Ala. 314. 
; Ala.App. Where indictment charged 
that defendant feloniously took, aud 
carried away one cow, an animal of 
the cow kind, of value of $12, evidence 
that the animal alleged to have been 
stolen was a yearling bull did not sus- 
tain conviction, since a “cow” is a 
female animal of the bovine species. 
Code 1940, Tit. 14, § 331—Smith v. 
State, 2 So.2d 341. 
Where particular kind of property 
is described in indictment for larceny, 
it must be proved as laid.—Smith y. 
State, 2 So.2d 341. 

Ill, Where indictment consisting of 
three counts charged larceny as bailee 


eer hg eee Satin 
of automobile, larceny by embez 
ment as agents, and simple larce 
and defendant’s conversion of autom 


bile constituted larceny by a_bailee, 


conviction for simple larceny did not 
necessitate proof that taking and con- 
version of automobile was without 
owner’s consent in view of statute de- 
fining offenses of larceny by bailee 
and larceny by embezzlement and de- 
claring that one who commits such 
offenses shall be guilty of larceny. 
Smith-Hurd Stats. c. 38, §§ 207, 394. 
—People y. Moses, 31 N.H.2d 585, 375 
DIF 7336; 

Tex.Cr.App. Where it appeared that 
accused entered into conspiracy under 
which nephew was to catch a cow and 
tie it up after which accused would 
come and get the cow and sell it, and 
give nephew one-half the money, ac- 
cused should have been charged as a 
principal in the theft, and conviction 
under an indictment charging him _as 
an accomplice would be reversed.— 
Rountree v. State, Ae S.W.2d 895. 


Mo. An information alleging that 
stolen chickens were owned by husband 
was not subject to attack because proof 
showed that chickens belonged to hus- 
band and his wife. Mo.St.Ann. §§ 3554, 
4066, pp. 38153, 2871.—State v. Myers, 
147 S.W.2d 444. 

377 


§ 

Mo. Where indictment charged ac- 
cused who was acting director of finance 
of State Social Security Commission 
with larceny of check which was al- 
leged to have been issued by Missouri 
Federal Relief Commission, and proof 
established that in fact that check was 
issued in name of Federal Relief Com- 
mission by the State Social Security 
Commission which had succeeded to and 
was discharging functions of the former 
Federal Relief Commission and was car- 
rying bank account in the old name, 
finding that variance between the in- 
dictment and proof was not ‘“meterial” 
was not abuse of discretion. Rev.St. 
1939, § 3951, Mo.St.Ann. § 3562, p. 
3158, Mo.St.Ann, § 12967b—1 et seq., p. 
ee oa y. Harrison, 152 S.W.2d 


§ 386 

Ga.App. While it is not essential in 
an indictment for larceny of an an- 
imal to describe it by earmarks, yet, 
if this is done, description must be 
proved as laid.—Davis v. State, 10 S. 
BH.2d 138. 

In prosecution for larceny of two 
hogs, there was a fatal variance be- 
tween allegations of indictment that 
earmarks of each hog were in the right 
ear and proof that the marks were in 
“its ear’, requiring reversal of con- 
viction.—Davis v. State, 10 S.H.2d 138. 


§ 403 

Ark. In larceny prosecution, the 
statutes relating to sufficiency of an in- 
dictment did not cure variance between 
allegation in indictment that cow al- 
leged to have been stolen was property 
of named person and proof that cow 
was owned by named person’s mother. 
Pope’s Dig. §§ 3835, 3836—Von Tong- 
Sahin State, 143 S.W.2d 185, 200 Ark. 

In prosecution for larceny of a cow, 
there was a fatal variance between al- 
legation that cow was owned by one 
person and undisputed testimony that 
it was property of another person, 
where crime was not otherwise so iden- 
tified and described in indictment as to 
make definite and certain offense 
charged.—Von Tonglin v. State, 143 S. 
W.2d 185, 200 Ark. 1142. 


§ 417 
Tex.Cr.App. In trial for cattle theft, 
there was no variance between aver- 
ment in indictment that cattle were 
taken from named owner thereof and 
evidence that they were taken from auc- 
tion ring operator’s pen, wherein own- 
er placed them on evening before theft 
as convenience to facilitate early start 
next morning in transportation thereof 
with other cattle to certain city—Wood 
v. State, 152 S.W.2d 335. 
§ 422 
Ala.App. A conviction for grand lar- 
ceny under indictment charging de- 
fendant with offense of larceny from 


, propert: 


wa not 8 ye 1 
of prosecutrix. Code 905 
Wilder vy. State, relish 3 


) ia ye Rasa 
Ala.App. In prosecution for grand 


larceny, state had burden to establish 
the corpus delicti by competent and 
sufficient proof.—Milam v. State, 198 
So. 860, 29 Ala.App. 494, certiorari de- 
nied 198 So. 863, 240 Ala. 314. 

Cal.App. Where it appeared from 
evidence that defendant charged with 
grand theft apparently took oranges 
under a claim of title in himself, if 
the taking was in good faith after re- 
ceiving what he thought was legal ad- 
vice, though it might have been er- 
roneous, a presumption arose in his 
favor that the taking lacked the ele- 
ments necessary to constitute larceny.— 
People y. Photo, 114 P.2d 71. 

Fla. In larceny trial, burden rests 
on state to show that property involved 
was taken by defendant animo furandi. 
—Kemp v. State, 200 So. 368. 

Where taking of property by one 
charged with larceny thereof was open, 
there was no subsequent attempt to 
conceal it, and he did not deny, but 
avowed, taking thereof, strong pre- 
sumption of no felonious intent arises, 
which must be repelled by clear and 
convincing evidence to authorize con- 
viction.—Kemp vy. State, 200 So. 368. 

Fla. Evidence that automobile was 
stolen in Pinellas county, and was 
transported to Hillsborough county 
shortly after the larceny, where it was 
found and that keys to the automo- 
bile were found in possession of ac- 
cused who was seen driving the au- 
tomobile in Hillsborough county and 
who made no explanation of possession 
thereof, sustained conviction for lar- 
eeny of the automobile.—Byrd vy. State, 
1 So.2d 624, 

Miss. Where one in whose posses- 
sion stolen property is found gives a 
reasonable account of how he acquired 
possession, prosecution has burden of 
showing that the account is false.— 
Calhoun v. State, 2 So.2d 802. ; 

Pa.Super. The possession of recently 
stolen property is evidence that the 
possessor is the thief, but such posses- 
sion does not raise a legal presumption 
of guilt and no burden is shifted to 
the defendant to account for his posses- 
sion at his peril, and the burden of 

roof remains on commonwealth, and it 
s for jury alone to say whether guilt of 
defendant is a reasonable inference of 
fact, fairly deducible from his posses- 
sion of the stolen property in the light 
of all of the evidence, including the 
reasonableness of his explanation as to 
how he came into possession.—Common- 
wealth v. Dock, 21 A.2d 429, 


Pa.Super. In prosecution for larceny 
of recently stolen property found in de- 
fendant’s possession, testimony that de- 
fendant concealed the property after he 
had been notified that it was stolen 
property was evidence bearing upon 
felonious intent—Commonwealth vy. 
Dock, 21 A.2d 429. 


§ 427 | : 

Ark. In larceny trial, evidence of 
defendant’s unsatisfactorily explained 
possession of recently stolen property 
will support  conviction.—Chapman vy. 
State, 143 S.W.2d 575. 

Miss. Possession of stolen goods 
must be recent after the loss in order 
to impute guilt of theft.—Calhoun v. 
State, 2 So.2d 802. 

N.C, Although generally recent pos- 
session of stolen property raises a 
presumption of larceny thereof, such 
presumption would not prevail, where 
state’s evidence showed the larceny to 
have been committed by others and 
failed to connect defendant with feloni- 
ous taking.—State v. Cannon, 11 S.H.2d 
801, 218 N.C. 466. 

Pa.Super. The possession of recent- 
ly stolen property is evidence that the 
possessor is the thief, but such posses- 
sion does not raise a legal presumption 
of guilt and no burden is shifted to the 
defendant to account for his possession 
at his peril, and the burden of proof re- 
mains on commonwealth, and it is for 
jury alone to say whether guilt of de- 
fendant is a reasonable inference of fact, 


eS ea eS ee 


- $.D. The fact that owner of a cow 


would 


“eam ‘0 possession 
ealth v. Dock, 21 A.2d 42 


and two heifers, which evidence indi- 
cated had been stolen, found the cattle 
on the premises of accused some 20 
miles distant did not constitute such 
unexplained possession of the cattle as 
warrant inference that they 
were stolen by accused, where such 
cattle were in open view of the public 
and accused had during preceding fall 
and again in the spring notified sheriff 
of the presence on his premises of 
re estrays.—State v. Till, 299 N.W. 


Evidence of a bona fide attempt to 
discover the owner of property may 
destroy the presumption of fraudulent 
intent to deprive the owner of prop- 
erty allegedly stolen, arising from the 
possession of such property.—State v. 
Mill, 299 NW. 454. “ 
Circumstantial evidence was insuffi- 
cient to establish the wrongful taking, 
asportation and unexplained possession 
by accused of cattle found on accused’s 
premises and which the evidence in- 
dicated were stolen from their owner’s 
premises some 20 miles distant at a 
time when one of the accused was in 
that vicinity for the purpose of pur- 
chasing cattle, where it appeared ac- 
eused had twice previously reported to 
the sheriff the presence of such cattle 
on their premises as estrays, and hence 
such evidence did not sustain convic- 
tion for grand larceny.—State v. Till, 
299 N.W. 454. 

Tex Cr.App. In trial for theft of 
turkeys, stated facts, showing that de- 
fendant and others were found in pos- 
session of turkeys belonging to another 
and that defendant had previously been 
convicted of similar offense in same 
court, were sufficient to sustain convic- 
tion and judgment sentencing him to 
maximum term of two years in peni- 
tentiary as second offender. Vernon’s 


Ann.P.C. arts. 64, 1442b.—Shipley v. 
State, 151 S.W.2d 827. 
§ 428 


OkI.Cr.App. The mere fact of finding 
stolen property on premises to which 
many others than the one charged 
with larceny have free access, without 
showing accused’s actual, conscious 
possession thereof, discloses only prima 
facie constructive possession, and is 
not such possession as will justify an 
inference of guilt by reason thereof.— 
Underhill v. State, 104 P.2d 447. 

Pa.Super. To convict a defendant of 
larceny, because of possession of stolen 
property, it must appear that the pos- 
session was recent, and whether inter- 
val between larceny and its possession 
by defendant is sufficiently short to be 
considered recent depends upon the 
character of the property and the cir- 
cumstances of the particular case.— 
Commonwealth v. Dock, 21 A.2d 429. 

Whether interval between larceny of 
property and its possession by accused 
is sufficiently short to be considered 
recent so as to support a conviction of 
accessed for larceny because of posses- 
sion of stolen property, does not de- 
pend wholly upon the lapse of time, and 
accused’s acts in relation to the prop- 
erty, inconsistent with lawful owner- 
ship, and other suspicious circumstanc- 
es, have a direct bearing on the question 
and extend the period from which guilt 
may be inferred.cCommonwealth v. 
Dock, 21 A.2d 429. 

429 

Vt. Possession of stolen goods is 
not evidence of guilt if the possession 
is merely constructive, and the pos- 
session to have that effect must be 
personal and exclusive and known to 
the alleged possessor.—State v. Bou- 
dreau, 16 A.2d 262. 

Where both of individuals by whom 
defendant was implicated in alleged 
burglary and larceny were living at 
home of defendant and had as far as 
the evidence disclosed, as free access 
to place where the stolen goods were 
found as did the defendant, the fact 
that the goods were found in home of 


_untruthfully 


in settlement where hog had ranged 
in woods about the time that owner 
missed the hog sustained conviction for 
larceny of hog.—Lewis v. State, 197 So. 
120, 143 Fla. 531. 

Fla. Unexplained possession of re- 
cently stolen property is sufficient to 
warrant a verdict of guilty on charge 
f larceny.—Carnley v. State, 197 So. 
41, 143 Wla. 756. 

_Ga.App. Evidence that defendant left 
his home after supper with another 
man and returned in the nighttime 
with a cow which had been stolen, 
and when asked about the cow the next 
day or the second day thereafter he 
denied knowledge of 
whereabouts of cow, and _ thereafter 
made contradictory statements regard- 
ing how he came into possession of 
cow, sustained conviction for simple 
larceny.—Long v. State, 9 S.H.2d 845, 
62 Ga.App. 775. 

Ga.App. Where, on trial of one 
charged with larceny, it is shown by 
evidence that recently after the com- 
mission of the offense the stolen goods 
were found in possession of accused, 
that fact authorizes jury to infer that 
the accused was guilty unless he ex- 
plained his possession.—Long v. State, 
9 $.H.2d 845, 62 Ga.App. 775. 

Ga.App. Accused’s possession of re- 
eently stolen wearing apparel together 
with other circumstances was sufficient 
to sustain conviction of larceny.— 
Hayes v. State, 11 S.H.2d 35. 

Mo. Evidence that stolen’ clothes 
were found in an apartment rented by 
accused under an assumed name, which 
possession was unexplained, and that 
accused offered no evidence in his be- 
half, sustained conviction of grand lar- 
ceny.—State v. Curley, 142 S.W.2da 34, 
_Mo. The recent unexplained posses- 
sion of stolen property warrants an 
inference that the possessor was the 
thief, but is not proof of theft as a 
matter of law but is for the jury.— 
State v. Curley, 142 S.W.2d 34, 

Mo. Evidence warranted conviction 
for larceny of a hog as against conten- 
tion that defendant did not have pos- 
session of hog which state claimed 
had been in defendant’s truck.—State 
v. Clark, 142 S.W.2d 68. 


Okl.Cr.App. The possession of re- 
eently stolen goods is a strong circum- 
stance to be considered in a larceny 
prosecution, but the possession of stol- 
en property alone, and without any 
additional testimony, will not sustain 
a charge of larceny.—Underhill v. State, 
104 P.2d 447. 

Okl.Cr.App. Where the question of 
possession of stolen goods is denied in 
larceny prosecution, not only must the 
possession be recent, but it must be 
personal, exclusive, and with a distinct, 
implied, or express assertion of own- 
ership, and if those essentials are not 
proved, a conviction based on the fact 
of possession. must be set aside.—Un- 
derhill v. State, 104 P.2d 447. 


Tex.Cr.App. Evidence that defend- 
ant sold stolen property to wrecking 
company soon after theft was discov- 
ered, and that defendant used an as- 
sumed name when selling property, 
warranted conviction for theft.—Mc- 
Cuteheon vy. State, 143 S.W.2d 611, 

Tex.Cr.App. Where stolen automo- 
bile was found in aceused’s possession 
shortly after theft of the automobile 
and motor number had been filed off 
and license numbers changed, and ac- 
cused did not testify,.evidence support- 
ed conviction for theft of the automo- 
bile.—Daniels v. State, 144 S.W.2d 278. 


§ 434 

Ga.App. Evidence, including conflict 
in defendant‘s various statements ag to 
how he came into possession of stolen 
automobile, together with conflict be- 
tween testimony of his witnesses and 
his statement to jury, and conflicts be- 
tween his witnesses as to when and 
how defendant traded for stolen auto- 
mobile, supported conviction of larceny 


‘B.2d 720. 


in possession of recently stolen pr 


8.C. The defendant who was f 


ty was required to explain his po 
sion to avoid presumption that he v 
the thief.—State v. Roof, 12 S.H.2d 

196 S.C. 204. 


§ : ¢ 
Mo. In prosecution for larceny of 
cow, permitting prosecuting witnes 
and his wife to testify as to inquirie 
made by them after they missed 
cow was not error.—State v. Wil 
142 S.W.2d 1046. a7! 
Pa.O.&T. In a prosecution for la 
ceny, evidence that articles similar 
those stolen were seen in defendant 
possession is admissible, and it is not 
necessary for the Commonwealth 1 
prove absolute identity.—Com: 
wealth v. Fry, 41 Dee Crise 


> 

Kan. In prosecution of one who 
charged with counseling, aidi an 
abetting others in the theft of w re li 
evidence was sufficient to warrant jur 
in concluding that expedition in 1 
defendant was charged with abe 
the others was a general wire- 
expedition, so as to warrant convi 
of defendant, as against defend: 
contention that the state’s iC 


114 P.2d 310, 153 Kan. 749, 
§ 443 


automobile, which were not a 
as exhibits, had particular 
stamped upon them, was admissil 
purpose of identifying the stole 
ticles, and not for purpose of | 
their value.—People v. Latham, 1: 
2d 101. } 
§ 449 


Cal.App. In prosecution f 
theft of property including — 
writing machines from salesman, m 
trate properly sustained objection 
cross-examination of salesman p 
liminary examination, designed t C 
how much salesman would have had t 
pay to replace stolen machines if the 
had been lost, since fair market ' 
was controlling.—People v. Lasher 
P.2da 101. ree 

The value of stolen articles for 
pose of establishing a felony charge 
fair market value and not value t 
particular individual.—People vy. 
am, 110 P.2d 101. 

§ 467 : 

Ala.App. Where a_ theater 
identified defendant as the thie 
testified that person who _ stol 
purse changed seats several times fro 
seat in front of patron to seat besid 
patron to seat behind patron, al 
while looking at patron and no 
show, testimony of detective as to 


women spectators of the show |: N 
days later was inadmissible to estab- 
lish “corpus delicti” or as substantial 


evidence to prove defendant’s guilt, but 


was admissible for limited purpose of 
aiding and cota Ouehine identity of 
thief.—Wilder v. State, 1 So.2d 317. 


Ga.App. In prosecution for larceny 
of a hog, testimony of a witness th: a 
a negro came to his home on certa 
date and sold him a hog, and gave | 
his last name a name which was the 
same as the last name of the defend- 
ant, was admissible, though witness 
could not i : 
negro.—Rushin v. State, 11 §$.H.2d 844. 
63 Ga.App. 646. : 

§ 483 t 


Evidence did not sustain conviction - 
for grand larceny. ata 
Poe Gilbert v. State, 3 So.2d 


Cal.App. People v. Adams, 114 P.2d 


Bvidence held to sustain conviction of — 
grand larceny. 7 
—Ark. Croft v. State, 152 S.W.2d 563; 

Cal.App. People v. Price, 115 P.2d 

Ane People v. Johnson, 115 P.2d 


+ 


Diy ay eidence® pact aee conviction for 
 lareeny of five hogs. H 
Fla. Carnley v. State, 197 So. 441, 
98143 Wa. 756: 

Mo. State v. Arndt, 143 S.W.2d 286. 
Evidence supported conviction of 


larceny of automobiles. 
‘¢ Corley v. State, 14 S8.H.2d 


Bem dint 7.9? ; 
Evidence was ec mcener te sustain 
conviction of larceny of cattle. 

—Okl.Cr.App. Cook v. State, 108 P.2d 


--¥ex Cr.App. Townsend y. State, 147 


2 


‘t, 


e Beet were stolen from named per- 


In prosecution for stealing 
er, evidence was sufficient to sus- 
- conviction.—Meador vy. State, 148 


*Wyidence supported convic- 
n of grand theft from the person.— 
eonle v. King, 104 P.od 521. 

Cal.App. Evidence that seller of 
ed automobiles made false repre- 
--gentations to buyer that seller was 
selling certain automobile as agent for 
ance company which had _ repos- 
ssed automobile, that title thereto 
was clear, and that possession would 
be delivered to buyer within short 
e, warranted seller’s conviction of 
nd theft. Pen.Code, § 484.—People 
Hunter, 108 P.2d 472. | 
Cal.App. Prosecuting witness’ testi- 
mony corroborated in part by the tes- 
timony of other witnesses sustained 
conviction of petty theft.—People v. 
O'Neal, 109 P.2d 18. 

pian, 4 that 


Evidence defendant 


al. App. ; sore 
4)" driving automobile containing stol- 
en property shortly after theft, that 
when stopped by officers he immedi- 

ely fled and abandoned automobile, 
and that he later denied having driven 
automobile at any time, sustained con- 
viction of grand theft.—People v. Lath- 
am, 110 P.2d 101. " 
Cal.App. Evidenee, though circum- 
stantial, was sufficient to sustain con- 
- -yietion of grand theft of automobiles.— 
- People v. Smith, 110 P.2d 472. 


Gal.App. Evidence that defendant 
- purchased oranges from a grower and 
engaged another individual to pick and 
wash oranges, that oranges were load- 
on defendant’s truck by the individ- 
Vs agents without any reservation 
hatever, and that it was not until aft- 
er truck was loaded that the individ- 
ual gave instructions not to move the 
truck until money had been received, 
and that defendant took oranges with- 
out paying full amount claimed by the 
ndividual, was insufficient to sustain 
onviction of grand theft.—People v. 
‘ hoto, 114 P.2d 71. 
- -Gail.App. Evidence, including com- 
- plaining witness’ identification of ac- 
 eused, sustained conviction for grand 
 theft.—People v. Fletcher, 115 P.2d 
aol 


is at Fila. 
of grand larceny.—Hornsby vy. 
w=) 200 So. 541. 
_ Fla. In trial for grand larceny, evi- 
dence that defendant, by making false 
and fraudulent representations as to 
material existing facts and imposing on 
- yietim’s confidence, procured from her 
 -Jarge sums of money to be used by de- 
fendant for stated purpose, justified 
conviction of such offense as warrant- 
ing conclusion that defendant practiced 
£ deception with purpose and intent to 


Byidence supported conviction 
State, 


F oe ley he ae 
deprive victim of her money without 
7 it to defend- 


consideration and convert 
gute eo ns use.—Haynes v. State, 3 So. 
2d 385. : : 

Ga.App. THyidence sustained convic- 
tion of larceny of an automobile.——Hn- 
zor v. State, 10 S.E.2d 213. 


Gu.App. Evidence sustained convic- 
tion for simple larceny of a hog.— 
Rushin vy. State, 11 S.H.2d 844, 63 Ga. 
App. 646. i 

Ga.App. Evidence sustained convic- 
tion for larceny from a house, as 
against defense that defendant found 


stolen property in woods while look- 
ing for liquor.—Slappey v. State, 13 S. 
E.2d 873, 64 Ga.App. 713. j 
Ga.App. Evidence held insufficient 
to authorize conviction for chicken 
stealing.—Norton v. State, 14 S8.H.2d 
609. 
Iu. 


In prosecution for larceny of de- 
partment store merchandise, 


evidence 


that shoplifter’s boxes were found in 


codefendant’s automobile and_ that 
large quantities of similar department 
store articles were stuffed into card- 
board boxes, and that none of the ar- 
ticles had been wrapped in packages 
by, stores making the sales was suf- 
ficient to prove “corpus delicti” of of- 
fense charged, without considering 
admissions by defendants and to sus- 
tain conviction.—People vy. Feeley, 29 
N.E.2d 593, 374 Ill. 402. 

Tu. To sustain conviction on count 
charging larceny as bailee, it was 
necessary that evidence show that there 
was a bailment and that property was 
held by defendant as_ bailee—People 
v. Moses, 31 N.H.2d 585, 375 Ill. 336. 

Evidence that defendant took vie- 
tim’s automobile to have it repaired and 
did not return automobile te victim 
warranted conclusion that transaction 
between defendant and victim consti- 
tuted a “bailment’ with title to auto- 
mobile remaining in victim, and hence 
defendant’s conversion of automobile 
constituted “larceny by a_ bailee.”— 
PeoRys. v. Moses, 31. N.B.2d 585, 375 


Evidence that defendant came into 
possession of victim’s automobile as 
a factor or agent engaged to sell or 
dispose of automobile for victim’s bene- 
fit and which evidence justified find- 
ing that title to automobile remained 
in victim and that defendant felonious- 
ly converted automobile to his own 
use justified conviction for “larceny” 
as against contention that automobile 
came into defendant’s possession by 
consent of victim and with intent that 
title should pass to defendant for pur- 
pose of making a _ resale.—People vy. 
Moses, 31 N.E.2d 585, 375 Ill. 3386. 


Ky. Evidence that stolen tires were 
transported in automobile owned an 
driven by accused, together with testi- 
mony that accused was present when 
tires were sold, was sufficient to sus- 
tain conviction of grand larceny.—Isom 


_v. Commonwealth, 143 §.W.2d 501, 283 


Ky. 775. 


Ky. Evidence held sufficient to sus- 
tain conviction for grand larceny with- 
out consideration of accomplice’s tes- 
timony. Cr.Code Prac. § 241.—Marcum 
v. Commonwealth, 149 S.W.2d 506, 285 
Ky. 750. 

Ky. Evidence sustained conviction 
for chicken stealing. Ky.St. § 1201¢c.— 
Dunn v, Commonwealth, 151 S.W.2d 
763, 286 Ky. 695. 

Mich. Bvidence that accused dis- 
posed of securities turned over to him 
by complainant and did not tender or 
deliver to complainant securities he 
promised to procure and deliver in ex- 
change warranted conviction of larceny 
by conversion.—People vy. Stuart, 299 N. 
W. 117, 298 Mich. 385. 

Miss. Evidence sustained conviction 
for feloniously stealing one black mare 
mule.—Kelly v. State, 199 So. 70. 

Miss. Hvidence sustained conviction 
of grand larceny for stealing two head 
of cattle—Lifer v. State, 159 So. 107, 
189 Miss. 754. 

Mo. lWvidence, including separate 
written confessions of defendants, sus- 
tained convictions for grand larceny of 
ete as vy. Stafford, 1438 S.W.2d 


chickens were stolen in the nighttime. 
Mo.St.Ann. 4066, p. 2871.—State v. 
Myers, 147 S.W.2d 444. 

Mo. Evidence held not to warrant 
conviction of larceny of chickens in the 
nighttime, notwithstanding defendant’s 
admission that he owned automobile in 
which thief or thieves made getaway. 
Mo.St.Ann. § 4066, p. 2871.—State v. 
Schrum, 152 S.W.2d 17. 

Mo. Evidence, including defendant’s 
alleged confession which coincided with 
facts proven by other witnesses, sus- 
tained conviction for burglary and lar- 
ceny.—State v. Hall, 152 S.W.2d 76. 

Neb. Evidence held sufficient to sus- 
tain conviction for chicken stealing. 
Comp.St.1929, § 28-524.—Wiese v. State, 
294 N.W. 482. 

N.Y.App.Div. Evidence of conduct in 
department store of woman who 
claimed that hat and gloves which she 
was charged with having stolen were> 
purchased by her previously, and had 
been brought back for purpose of ex- 
changing them, sustained conviction 
for petit larceny.—People v. Bajan, 23 
N.Y.S.2d 912, 260 App.Div. 756. 

N.Y.App.Div. Wvidence held insuffi- . 
cient to support conviction for petit 


larceny.—People v. Denner, 24 N.Y.S. 
2d 387, 260 App.Div. 1045. 

N.Y¥.App.Div. Evidence sustained 
conviction of robbery in the first 


degree, grand larceny in the first de- 
gree, and rape in the first degree.— 
People v. Miller, 26 N.Y.S.2d 701, 261 
App.Div. 1000. 


N.Y.App.Div. Evidence held insuffi- 
cient to convict police officer of grand 
larceny in second degree in taking 
money from person of one arrested by 
such officer.—People v. Learman, 28 N. 
Y.S.2d 360, 261 App.Div. 748. 


N.C. Hvidence that two persons stole 
cigarettes from boxcar and hid them 
and on following day sold cigarettes 
to defendant’s brother-in-law, who in 
turn sold cigarettes to defendant, was 
insufficient to authorize a conviction of 
larceny.—State v. Cannon, 11 S.B.2d 
301, 218 N.C. 466. 


Ohio App. Evidence sustained con- 
viction for petit larceny of postage 
stamps from office of insurance com- 
pany.—State v. Schroyer, 31 N.E.2d 
469, 66 Ohio App. 30. 

_Ohio App. Evidence sustained convic- 
tion for stealing automobile—Abney y, 
State, 32 N.B.2d 428. 

_OkK1.Cr.App. Evidence held  insuffi- 
cient to sustain larceny conviction.— 
Underhill y. State, 104 P.2d 447, 
Okl.Cr.App. Evidence sustained grand 
larceny conviction.—Daniels v. State, 
105 P.2d 558. 

Okl.Cr.App. Evidence held sufficient 
to sustain conviction for larceny of 
HU sabi v. State, 106 P.2d 


Ok1.Cr.App. Evidence held sufficient 
to sustain conviction for larceny of 


domestic fowls.—Hathcoat -v. State, 
107 P20 (825, 
Okl.Cr.App. Evidence sustained con- 


viction for the theft of a heifer.—Doty 
v. State, 110 P.2d 298. 

Pa.Super. In prosecution for larceny 
of three wallets from their respective 
owners’ persons, testimony of police 
officer, to whom witness gave two wal- 
lets which he had picked up immedi- 
ately after he saw accused make mo- 
tions indicating that he dropped them, 
that they were the wallets turned over 
to him by witness sufliciently identi- 
fied the wallets and sustained jury’s 
conclusion that accused had stolen the 
wallets picked up by the witness as 
well as the wallet found in his posses- 
sion when arrested.—Commonwealth y. 
ass it 17 A.2d 719, 143 Pa.Super. 


Pa.Super. Evidence sustained lar- 
ceny convictions of a defendant who. 
in conjunction with another private 
detective and a justice of the peace 
seized gambling paraphernalia from 
business places for purpose of extor- 


ens that it was dark when he shut them i 
up about 7 o’clock established that — 
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ee 
, ee 
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uinn, 19 A.2da 526, 
Pa.Super. 
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Commonwealth 
144 Pa.Super. 400. 
In prosecution for larceny 
stolen property found in 
defendant’s possession, testimony that 
defendant tried to buy hanger from 
owner’s wife 15 days before property 
was found in defendant’s possession, 
and that defendant was told that the 
property was not for sale, was sufficient 
to show motive-—Commonwealth  y. 
Dock, 21 A.2d 429. 

S.D. Circumstantial evidence was 
insufficient to establish the wrongful 
taking, asportation and unexplained 
possession by accused of cattle found 
on accused’s premises and which the 
evidence indicated were stolen from 
their owner’s premises some 20 miles 
distant at a time when one of the ac- 
cused was in that vicinity for the pur- 
pose of purchasing cattle, where it ap- 
peared accused had twice previously 
reported to the sheriff the presence of 
such cattle on their premises as 
estrays, and hence such evidence did 
not sustain conviction for grand lar- 
ceny.—State v. Till, 299 N.W. 454. 

Tex.Cr.App. Evidence that tank 
truck driven by accused was aropped 
by oil company’s employees 50 feet 
from where hose was found running 
from road to gasoline storage tank, 
and that hose and two compartments 
of tank truck contained gasoline which 


, tested practically same as to ‘octane’, 


which is a measurement of anti-knock 
quality of particular gasoline, and that 
gasoline in particular storage tank 
was of export quality which did not 
contain same octane as ordinary gas- 
oline, sustained conviction of tapping a 
storage tank, notwithstanding that ac- 
cused was not seen to have actually 
tapped the tank. Vernon’s Ann.P.C. 
art. 1111b, §§ 1, 2.—Johnson y. State, 
143 S.W.2d 398. 

Tex.Cr.App. Evidence held to au- 
thorize conviction of theft of hogs.— 
Thornton v. State, 144 S.W.2d 277. 

Tex.Cr.App. In order for state to 
sustain conviction for theft of head 
of cattle, it was necessary to establish 
the theft of the animal.—Smith v. State, 
144 S.W.2d 898. 


Vex.Cr.App. Evidence that accused 
and his companion took, from meters 
used for measuring gas, more than $100 
worth of mercury and disposed of it 
and that it was recovered as result 
of aceused telling officers where he 
had sold it and pointing the place out 
to them, sustained conviction of theft 
of the mercury.—Waldrup y. State, 146 
“S.W.2d 745. 

Tex.Cr.App. The exclusive posses- 
sion of recently stolen property raises 
presumption of guilt and is sufficient to 
sustain conviction for theft of proper- 
ty.—Mims v. State, 146 S.W.2d 754. 

Tex.Cr.App. Evidence held sufficient 
to warrant conviction of theft of a hog. 
—Jenkins v. State, 146 S.W.2d 765. 

Tex.Cr.App. Evidence was_ sufficient 
to sustain conviction for theft of sheep. 
—Smith v. State, 147 S.W.2d 798. 


Tex.Cr.App. Conviction of theft 
from the person was sustained by the 
evidence.—Rodriguez vy. State, 148 S.W. 
2d 436. J 

Tex.Cr.App. Evidence proving only 
suspicious circumstances was _ insuffi- 
cient to warrant conviction for theft.— 
Snowden vy. State, 149 S.W.2d 102. 

Tex.Cr.App. Evidence warranted 
eonviction for theft of hog.—Shaddix 
v. State, 150 S.W.2d 810. 


Tex.Cr.App. Evidence sustained con- 
viction for violation of statute providing 
that person bringing property acquired 
by theft in another state, into Texas, 
shall be deemed guilty of theft and be 
punished as if the offense had been 
committed in Texas, on ground that ac- 
cused stole timber from a certain per- 
son in Louisiana and brought it into 
Texas. Pen.Code 1925, art. 1559.—Hun- 
ter v. State, 152 S.W.2d 365. 

Tex.Cr.App. In prosecution for 
theft of two bales of cotton, evidence 
indicating that the bales were taken at 
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der such evidence defendant, if guil- 
, Was amenable only to misdemeanor 
provisions of the law.—Rogers v. State, 


Tex.Cr.App. The facts that defendant 
was in store an hour before an ex- 
pensive fur coat was discovered miss- 
ing, that defendant had given false 
address for delivery of relatively small 
purchase on which a part payment had 
been made, that defendant had never 
returned to pay balance and _ receive 
purchase, and that it was possible to 
conceal in coat defendant was wearing 
at the time the missing coat, were in- 
sufficient to support a finding beyond a 
reasonable doubt that the defendant 
and no other had stolen the expensive 
coat.—Kahn v. State, 152 S.W.2d 761. 

Utah. Evidence that lambs claimed 
to have been stolen were missing be- 
tween certain dates and were found in 
defendants’ possession about. a month 
later, and that satisfactory explanation 
of possession of lambs was not given 
by defendants, warranted conviction 
for grand larceny of lambs. Rev.St. 
1933, 103-36-1.—State v. Kappas, 114 
Ede205. 

Va. Evidence was insufficient to sus- 
tain conviction for larceny of an auto- 
mobile.—Bland v. Commonwealth, 13 S. 
H.2d 317. 
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Cal.App. Evidence that automobile 
was removed from garage without own- 
er’s consent and taken to an alley, 
where accused was caught in act of 
stripping it when officers arrived, was 
sufficient to sustain conviction of grand 
theft.—People v. Olivar, 104 P.2d 382. 

App.D.C. Evidence that robbery vic- 
tim was induced by defendant and 
another to accompany the latter to a 
room where he engaged in sexual 
intercourse with the latter, and that 
while he was thus engaged defendant 
came into the room and without his 
knowledge removed $10 from his trous- 
ers which had been placed on chair at 
foot of bed, sustained conviction of 
“robbery” under statute defining ‘“rob- 
bery’’ as a taking by “force or violence,” 
whether against resistance or by sud- 
den or “stealthy” seizure, anything of 
value from the person or “immediate 
actual possession” of another. D.C. 
Code 1929, T. 6, § 34.—Spencer v. U. 
S., 116 F.2d 801. 

Fla. Unexplained possession of re- 
cently stolen property may be sufficient 
to sustain conviction of possessor for 
ljarceny.—Kemp v. State, 200 So. 368. 


N.Y.Co.Ct. The rule as to unex- 
plained or unsatisfactorily explained 
possession of recently stolen property 
applies to burglary and larceny cases. 
—People v. Sweeney, 24 N.Y.S.2d 223. 


N.C. Generally, recent possession of 
stolen property is a circumstance tend- 
ing to show larceny thereof by pos- 
sessor, or raises a presumption of fact 
or a presumption of law of such guilt. 
—State v. Williams, 13 S.E.2d 617, 219 
NG.) 865. 


N.C. Evidence that cotton seed be- 
gan to disappear from a ginhouse on 
November 23 and continued to disap- 
pear from time to time for several 
weeks thereafter, that another  per- 
son made a number of purchases of 
cotton seed from defendant during such 
period, and that operator of ginhouse 
identified four of sacks of seed which 
defendant sold to third party as be- 
longing to him, tended to connect de- 
fendant with the theft and author- 
ized his conviction as a “principal’.— 
State v. Williams, 13 S.E.2d 617, 219 
N.C. 365. 

Okl.Cr.App. Evidence to sustain a 
conviction for larceny may be slight 
and wholly circumstantial, but there 
must be some evidence to connect the 
defendant with the original asportation, 
and, where there is none, the defend- 
ant should not be charged with lar- 
eeny, but with the offense of receiving 
stolen property.—Underhill v. State, 
104 P.2d 447. 

S.C. The presumption that possessor 
of recently stolen goods is the thief is 


"$50 i 
on for felony, since 


' stolen articles when apprehended by 


Tex.Cr.App. 
dence of defendant’s possession of 


ficers and his close juxtaposition 
other stolen articles, evidently hastily 
discarded by person who took the 

was sufficient to authorize conclu 
by jury that defendant also took 
other articles——Moore v. State, 1 
W.2d 762. " 
Tex.Cr.App. The fact that certain 


v 


alleged thief, 
terson vy. State, 146 S.W.2d 9 
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Cal.App. In prosecution for er 
theft of automobiles, evidence was 
cient to establish the identity of pa 
taken from automobiles after theft 
ers proved.—People v. Smith, 110 
4 : 


The identification of stolen property; 
by its owner is specifically made, where 
the owner points out the identifica 


Tex.Cr.App. In prosecution for ; 
of property, where state’s wae 
aided by description or circum ee 
testifies that he has doubts about : 
Ley of stolen article, jury is not j 

e 
guilty beyond reasonable 
v. State, 145 S.W.2d 194. 


472. "3 


in concluding that defendan 
doubt.—W 
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Mo. Evidence that chickens sold — 
defendant on evening prosecuting 1 

ness’ chickens were stolen corres 
ed in number, breed, size and co 
with stolen chickens, and failing — 
show that any other chickens of li 
breed in neighborhood had been stolen 
was sufficient to establish that chickens 
sold by defendant were chickens which 
had been stolen. Mo.St.Ann. § 4066, 
2871.—State v. Myers, 147 S.W.2d 4 


Tex.Cr.App. Evidence did not 
thorize conviction for cattle e 
where state’s witness, to whom sta 


claimed that defendant sold stolen calf 
‘declined to identify calf week cert 
ty, and there was no other evidence 
to identity of calf—Wood v, State, 
S.W.2d 194. 

In prosecution for theft of a cal 
fact that defendant introduced n 
dence to explain defendant’s poss¢ 
of calf, which defendant allegedly 
to state’s witness, could not be t 
as a circumstance against defenda 
where witness did not positively i 
ad calf—Wood v. State, 145 S.W. 
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Mo. In prosecution under indictment 
charging burglary and larceny in one 
count and charging that accused st 
property of the value of $4, a judgmer 
of conviction of grand larceny entere 
on the verdict, finding accused guilt 
of grand larceny and making no refer. 
ence to burglary charge, must be | 
versed, where there was no evidence 
to value of property taken. Rev.S 
1939, §§ 4448, 4456, 4469, Mo.St.Ann. §: 
4056, 4064, 4077, pp. 2854, 2865, 2879 
—State v. Barbour, 151 S.W.2d 1105. 
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Mo. In prosecution for larceny 
cattle, evidence that person named in 
information as owner of cattle had 
bought the cattle at time of stealing, 
though he had not paid for them nor ~ 
received delivery, held to authorize con-— 
viction on issue of whether such per-— 
son was the owner.—State v. Quinn, 142 
S.W.2d 79. 

S.C. In prosecution for larceny of 
automobile, failure to introduce license 
plate or license number issued to 
owner did not render proof of owner- 
ship insufficient, where other evidence 
of ownership was overwhelming and 
undisputed.—State v. Roof, 12 S.E.2d — 
705, 196 S.C. 204. 

Tex.Cr.App. Where party alleged to 


a ..8 496 
be the owner of pitcher pump and pipe 
allegedly stolen by defendant testified 
after full information on the subject 

that he was not the owner, and there 

; was not the slightest evidence of theft 
in all of the state’s testimony, convic- 
tion for theft could not be sustained. 

-—Wilson vy. State, 147 S.W.2d 1095. 
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:  €.C.A.Pa. Proof that defendant 
- eashed altered and forged checks on na- 

tional bank did not show “larceny’’ at 

common law, and hence did not war- 
rant conviction of entering national 
bank with intent to commit larceny or 
ommitting larceny from national bank, 

2 U.S.C.A. § 588b.—U. S. v. Patton, 120 

‘F.2d 73. , ; 

Cal.App. Testimony of complaining 
witness that accused represented to 

witness that accused owned _ race 

horses which had been attached for 
feed bill, that accused would lose 
orses if bill was not paid, and that 

e desired to borrow $300 in order to 

ay the bill, and that acting on such 
ise representations witness loaned 

1oney to accused, who did not repay 

“money, authorized jury to find ac- 

sed guilty of “larceny” as distin- 

ished from “obtaining money under 


Ise pretenses’, Pen.Code, § 332.— 
-eople v. Brennan, 106 P.2d 36. 
_ Where jury was warranted in re- 


ing verdict of larceny as distin- 
guished from offense of obtaining 
; mey under false pretenses, upon the 
y, of the complaining witness, 
imony was not required under 
e to be corroborated to sustain 
C iction. Pen.Code, § 1110.—People 
v. Brennan, 106 P.2d 36. 

In prosecution for obtain- 
wrecked automobiles 


estimon 
ch tes 


dence supported conviction of grand 
theft on theory of larceny by _ trick 
and device.—People vy. Wynn, 112 P.2d 


sented to bank which purchased the 
e, and that the accused did not com- 
plete the installation of the equipment, 
sustained conviction of larceny which 
Was chargeable as grand theft, but 
did not sustain conviction for obtaining 
- money by false pretense or procuring 
complainants to report falsely of their 

ealth and thereby obtain fraudulent 
possession of money. Pen.Code § 484.— 
ople v. Selk, 115 P.2d 607. 


49 S.W.2d 332. 

Evidence did not sustain conviction 
of larceny, in absence of direct evi- 
dence that owner did not consent to 
the taking or that defendant tried to 
conceal the allegedly stolen property. 
‘State v. Patterson, 149 S.W.2d 332. 
Mo. Evidence that accused who was 
eting director of finance of State Social 
ecurity Commission, had only auditori- 
and supervisory duties as to accounts 
nd records of the Commission and did 


e sustained conviction of “larceny” as 

gainst contention that at most accused 
as guilty of ‘“‘embezzlement’’. Mo.St. 

Ann, § 12967b—1 et seq., p. 7478.—State 
y. Harrison, 152 S.W.2d 161. 


 N.Y.City Ct. Evidence that employee 
in fur shop at request of employer 
told porter that he neeced certain furs 
for a coat which he was repairing at 
home, and that porter gave ‘him pieces 
of fur which were placed in package on 
which employee wrote his name, and 
at employee’s request porter attempted 
; to take furs out of store under his 
topcoat but on being accosted by em- 

ployer ran upstairs and rid himself of 
AX package, did not establish a “prima 
facie case” of larceny against the por- 
of ter since employer’s participation nul- 


proven by direct and 
and it may be proven by circumstances 
the same as any other fact.—Fuller y. 
State, 106 P.2d 832. ; 

In prosecution for larceny of live- 
stock, testimony of prosecuting wit- 
ness that his hogs were stolen in cer- 
tain county, and that on certain date 
he missed his hogs and began to 
search for them, was sufficient to show 
that the hogs were taken without the 
consent of the prosecuting witness.— 
Fuller y. State, 106 P.2d 832. 

Tex.Cr.App. Wvidence warranted 
conviction for cattle theft as against 
contention that defendant had author- 
ity to take cattle—Mitchell vy. State, 
144 S.W.2d 550, first case. 

Tex.Cr.App. In prosecution under 
information charging that accused 
fraudulently took $25 in money from 
the possession of another without his 
consent, evidence was_ insufficient to 
sustain conviction in absence of testi- 
mony showing that other lost any 
money, or if he did lose the money, 
that the taking was without his con- 
sent.—Lott v. State, 148 S.W.2d 1102. 

Tex.Cr.App. Evidence showing that 
defendant obtained $7,000 from old lady 
by means of pretext that he was mere- 
ly going to exhibit such money to cash- 
jer and obtain $70,000 which he and his 
confederates had purportedly won on 
stock market and that they would give 
her $15,000, supported conviction of 
theft by false pretext.—Douglas v. 
State, 151 S.W.2d 822. 
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Cal.App. In prosecution for grand 
theft, evidence that accused, engaged 
in selling used automobiles, fraudu- 
lently took money from’ prospective 
customer without intention of giving 
anything of value therefor, warranted 
conviction. Pen.Code, § 484.—People v. 
Hunter, 108 P.2d 472, 


Ga.App. Evidence that at 4:00 or 
4:30 in afternoon accused borrowed or 
rented automobile from prosecutor for 
purpose of driving to another town, 
that accused did not go directly to 
such other town but, while driving on 
one of the available routes to such 
town and at a point only 12 miles from 
city where accused received automobile, 
automobile was wrecked about 8:00 or 
8:30 in evening, that accused there- 
fore did not return automobile that 
evening aS promised, and that the next 
morning he asked another to notify 
prosecutor that automobile was 
wrecked, did not sustain conviction 
for “larceny” of the automobile, not- 
withstanding testimony that when 
sheriff approached accused the day 
after the wreck accused fied before he 
was told that sheriff had warrant for 
his arrest.—Seay v. State, 11 S.H.2d 


54. 

Tex.Cr.App. In prosecution for theft 
of automobile, inference to be drawn 
from facts and circumstances relied up- 
on by the state to establish accused’s 
fraudulent intent to permanently ap- 
propriate automobile was quite ag con- 
sistent with theory that he merely 
took automobile for temporary use and 
not to deprive the owner thereof,— 
Kiser v. State, 150 S.W.2d 257. 

_Tex.Cr.App. Eyidence sustained con- 
viction of theft of calf as against claim 
that accused believed that the calf 
which was found in his possession be- 
longed to him.—Sloan y. State, 150 8S. 
W.2d 1013. 
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Ala.App. In grand larceny prosecu- 
tion, conflicting evidence as to identity 
of perpetrators of the offense charged 
presented jury  question.—Davis § v. 
State, 198 So. 153, certiorari denied, 
198 So. 155. 

Ala.App. In trial for petit larceny 
by stealing hogs, evidence held to pre- 
sent fact question for jury as to de- 
fendant’s guilt—Wells y. State, 199 So. 
253, 29 Ala.App. 586. 


hogs, | 
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weigh and consid { rted es 

tions and accord probative force where 

it belonged in their judgment.—Wells 

v. State, 199 So. 253, 29 Ala.App. 586. 

Ala.App. Whether defendant was 
guilty of grand larceny as charged was 
for the jury.—Brown v. State, 200 So. 
630, certiorari denied 200 So. 634, 240 
Ala, 589. 

Ala.App. In prosecution for grand 
larceny of two mules and for buying, 
receiving, concealing or aiding a con- 
eealing the mules, knowing at they 
were stolen, whether defendant thought 
that mules belonged to his companion 
and that defendant was only assisting 
him in transporting and selling them, 
or whether companion was hired by 
defendant to help him transport and 
sell mules was for the jury.—Poole 
v. State, 1 So.2d 661, certiorari denied 
1 So.2d 664. 

Ala.App. Whether accused stole wire 
fence as alleged in indictment was for 
jury. Code 1940, Tit. 14,°§ 334.— 
Adams vy. State, 2 So.2d 468. 

Ark. In trial for grand larceny, evi- 
dence held sufficient, though circum- 
stantial, to present questions for jury, 
so as to preclude reversal of judgment 
on conviction of petit larceny.—Chap- 
man v. State, 143 S.W.2d 575. 

Cal.App. In prosecution for grand 
theft on theory that accused acquired 
another’s property by false representa- 
tions with intention of converting prop- 
erty to his own use, the question of 
his intention was one of fact for the 


trial court.—People vy. Hunter, 108 P. 
2d 472. 
Fla. In larceny trial, whether de- 


fendant intended feloniously to deprive 
owner of stolen property permanently 
is fact question to be determined by 
jury from all circumstances.—Kemp y. 
State, 200 So. 368 

Fla. In larceny trial, reasonableness 
of accused’s explanation of his posses- 
sion of stolen goods is fact question 
to be considered by jury in connection 
with all other facts and circumstances 


submitted to them.—Kemp vy, State, 
200 So. 368, 
Ky. Evidence in prosecution for 


chicken stealing was sufficient for jury 
and authorized conviction as against 
contention that chickens, which defend- 
ant was claimed to have stolen from 
a third party, belonged to defendant’s 
mother and were sold with mother’s 
consent to buy clothes for defendant’s 
brother.—Burns v. Commonwealth, 151 
S.W.2d 33, 286 Ky. 459. 

Ky. In trial for stealing chickens, 
evidence held insufficient to take to ju- 
ry question of defendant’s§ guilt.— 
Chambers v. Commonwealth, 152 S.W. 
2d 980, 287 Ky. 270. 

Mo. In prosecution for larceny of 
cattle, demurrer to evidence, on ground 
of failure of proof that cattle were 
owned by person named as owner in 
information, was properly overruled 
where trial court made no finding that 
variance between allegation and proof 
was material and prejudicial. Mo.St. 
Ann. § 3562, p. 3158.—State v. Quinn, 
142 S.W.2d 79. ‘ 

Mo. In_ prosecution for grand lar- 
ceny, evidence of two witnesses that 
they and another stole a cow and sold 
it, that accused mace the arrangements 
for the crime and furnished a truck 
and driver for transportation of the 
cow, and that accused received a one- 
fourth portion of the proceeds from sale 


of the cow, was sufficient for jury.— . 


State v. Willard, 142 S.W.2d 1046. 


Mo. In_ prosecution for larceny of 
cattle, whether defendant who used 
truck to haul cattle knew that they 
were stolen was for jury.—State y. 
Payne, 147 S.W.2d 435. ~ 
Mo. In prosecution for larceny, con- 
flicting evidence made a case for the 


juryic Shake v. Barbour, 151 S.W.2d 
Mont. In larceny prosecution for 


theft of hogs against five defendants, 
some of whom later had pork in their 
possession, circumstantial evidence was. 
sufficient to make a case for jury.— 
State v, De Tonancour, 112 P.2d. 1065. 

N.C, In prosecution for breaking 
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ling hou re the same as_ 
of defendant was sufficient to 
the case to the jury, though de- 
dant had been employed in painting 
he dwelling house several days before 
it was broken into, where there was 
evidence that after painting was done 
by defendant, windows were washed 
-on both the inside and the outside.— 
Sag v. Helms, 12 S.H.2d 248, 218 N. 


Cs 

Or. In trial for larceny of steers, 
prosecuting witness’ testimony, identi- 
fying hides of seven steers, shipped by 
defendant to place where they were 
sold and butchered, by their markings 
and other characteristics, as well as 
unrecorded brands, as removed from 
cattle owned by witness, was sufficient 
to take case to jury as against con- 
tention that state failed to prove that 
prosecuting witness owned steers be- 
cause ownership of cattle cannot be 
proved by unrecorded brands, Laws 
1915, ec. 33, § 3, as amended by Laws 
1927, c. 325.—State v. Garner, 108 P. 
2d 274. 

Pa.Super. In prosecution for theft 
of three wallets from different persons, 
the fact that witness who saw defend- 
ant’s flight from place where thefts oc- 
curred and saw him make motions as 
though dropping something and who 
‘4 thereafter picked up two of the three 

wallets and gave them to pursuing of- 
ficer, could not positively identify 
them, though stating that wallets in- 
troduced as exhibits looked like the 
wallets which he picked up, was a mere 
circumstance for jury’s consideration 
_in connection with uncontradicted testi- 
mony of police officer that wallets were 
: the ones handed to him by witness.— 
Commonwealth v. Liebowitz, 17 A.2d 
719, 143 Pa.Super. 75. 

In prosecution for larceny of three 
wallets from respective owners’ per- 
sons, evidence of accused’s flight from 
place where thefts were committed and 
finding of two of wallets along course 
of flight and his possession of third 
wallet which he was attempting to 

throw away when arrested by pursuing 
te police officer held sufficient to take case 
to jury, as against demurrer to evi- 

dence.—Commonwealth v. Liebowitz, 17 
A.2d 719, 143 Pa.Super. 75. 

S.C. In prosecution for larceny of 
automobile which disappeared from 
place where owner had parked it and 
which was later found in garage on 

4 defendant’s farm with wheels and tires 
’ removed, evidence of ‘“‘corpus delicti’”’ 
was sufficient for jury.—State v. Roof, 
7 12 S.B.2d 705, 196 S.C. 204. 
j Tex.Cr.App. In prosecution | for 
i theft of a billfold and money, evidence 
as to whether accused was principal 
to commission of the offense was 
sufficient for jury.—Bara y. State, 147 
8.W.2d 250. 

Vt. In prosecution for burglary and 
larceny, motion for directed verdict 
of not guilty was properly granted on 
ground that evidence did not fairly and 
reasonably tend to show guilt, although 
it may have raised a suspicion that de- 
fendant was involved in the crime 
charged.—State v. Boudreau, 16 A.2d 
262. 


Wash. Whether accused obtained 
money from bank by assigning to bank 
spurious chattel mortgages and condi- 
tional bill of sale, so that accused was 
guilty of “larceny”, was for the jury. 
Rem.Rey.Stat. § 2601(2).—State  v. 
Johnston, 106 Dea 


Ala.App. In prosecution for grand 
larceny, where among articles of mer- 
chandise taken from premises was a 
clock bearing cost mark of owner of 
store, and which clock was thereafter 
found in possession of defendant, who 
explained that he had purchased clock 
from a dealer and also proved an alibi, 
issues were presented for determination 
of jury.—Richardson v. State, 197 So. 
92 


Pa.Super. The possession of recent- 
ly stolen property is evidence that the 
possessor is the thief, but such posses- 
sion does not raise a legal presumption 


and it is for jury alone to say whether 


ial . en 

f to account for his pos 
session at his peril, and the burden 
of proof remains on commonwealth, 


guilt of defendant is a reasonable in- 
ference of fact, fairly deducible from 
his possession of the stolen property in 
the light of all of the evidence, includ- 
ing the reasonableness of his explana- 
tion as to how he came into possession. 
—Commonwealth vy. Dock, 21 A.2d 429. 


§ 527 

Mo. The recent unexplained posses- 
sion of stolen property warrants an in- 
ference that the possessor was the thief, 
but is not proof of theft as a matter 
of law but is for the jury.—State v. 
Curley, 142 S.W.2d 34. 

Mo. In prosecution for larceny of 
hog, whether defendant had possession 
of stolen hog was for jury.—State v. 
Clark, 142 S.W.2d 68. 

Okl.Cr.App. The possession of re- 
cently stolen property, if unexplained, 
is a circumstance to be considered and 
given such weight as the jury in a 
larceny prosecution may see fit.—Un- 
derhill v. State, 104 P.2d 447. 


§ 530 

Ala.App. In grand larceny prosecu- 
tion, oral charge regarding the con- 
stituents of grand larceny, but preter- 
mitting question of value, was incor- 
rect, but the error was not available 
on appeal where exception was not tak- 
en until after jury retired from court- 
room.—Richardson vy. State, 197 So. 92. 

Mo. Where information merely 
charged defendant with stealing cattle 
but there was evidence showing con- 
spiracy to steal cattle, instruction that 
jury could convict if defendant stole 
eattle ‘‘acting alone or jointly with an- 
other or others’? was not erroneous.— 
State v. Quinn, 142 S.W.2d 79. 

Mo, In larceny prosecution, the of- 
fense should be defined in instructions, 
and it may be defined either by a sep- 
arate instruction or by appropriately 
incorporating an apt definition in the 
main instruction,—State v. Price, 153 
S.W.2d F 

In larceny prosecution, it is unneces- 
sary to use specific word ‘‘felonious’’ 
or “feloniously” in defining intent with 
which the taking is accomplished if 
synonymous words are used or if jury 
is required to find facts sufficiently 
constituting the  offense—State  v. 
Price, 153 S.W.2d 353. 


An instruction to convict defendant 
of grand larceny if defendant. did 
steal, take and carry away automobile 
tires and tires were worth $30 or more 
was erroneous as improperly defining 
offense of grand larceny, in that it 
did not require jury to find taking to 
have been done feloniously, or with 
felonious intent to convert tires to de- 
fendant’s own use without consent of 


owner. Rev.St.1939, § 4456, Mo.St. 
Ann. § 4064, p. 2865.—State v. Price, 
153 S.W.2d 353. 

N.C. In criminal prosecution, in- 


struction that strength of presumption 
of guilt arising from recent posses- 
sion of stolen property would depend 
upon circumstances and length of time 
intervening between larceny of goods 
and their discovery in the possession 
of defendant was proper.—State v. 
Williams, 13 S.H.2d 617, 219 N.C. 365. 

Ohio App. In prosecution for steal- 
ing automobile, requested instruction 
that mere fact that accused was sit- 
ting in the stolen automobile did not 
show possession as a matter of law 
was misleading and was properly re- 
fused, since, although the jury might 
not be permitted to infer criminal pos- 
session from single fact that accused 
was sitting in the automobile, such 
fact accompanied with other evidence, 
such as flight and _ self-inculpating 
statements at time of arrest would 
be sufficient to justify conclusion of 
guilt—Abney v. State, 32 N.H.2d 428. 
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Mont. In grand larceny prosecution, 
instructions given were sufficient to 
present issue of consent and entrap- 
ment raised by the evidence.—State v. 
Snider, 111 P.2d 1047, 111 Mont. 310. 


taking from the immediate actual p 


DOR Wk: laa Bis 
App.D.C. In prosecution for robbe 
under statute defining robbery a 


5-3 
session of another, instruction that at ae 
mediate actual possession means tha ae 
the thing taken may be on the per- — 
son or within reach of the person : 
long as it is in such possession that 


§ 541 of 
Ark. Where’ testimony support 
finding that heifer, which had been led 
into woods and tied out of sight « 
highway, was in accused’s possess 


instruction that unexplained possession tie 


ty beyond a reasonable doubt, wa 
error.—Meador v. State, 148 ah 


653. 
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_8.C. In larceny prosecution, 
tion that, where presumption o 
arises from possession of recently 
len property, burden is upon thi 
explain his possession, was not err 
ous because it used the word “burd 
where word was evidently used 
synonymous with word “duty” or “ 
ligation’’.—State v. Roof, 12 S.B. 
705, 196 S.C, 204. sFErey 


cad 
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Ill. While larceny by a bailee 
larceny by embezzlement _ consti 
separate offenses under statute, | 
evidence of one offense will not Suppo: 
a conviction on a count charging t e 
other offense, in a prosecution where 
indictment consisting of three counts 


finding of guilty of larceny was suf 
cient if evidence warrants a convi i) 
under any count. Smith-Hurd Stats. 
38, §§ 207, 394,—People v. Moses, 31 
N.B.2¢d 585, 375 Il. 336. 3 ar 


§ 581 vies 
Ala. Under statute, the offenses 
larceny and of buying, receiving | 
concealing stolen property are puni 
able alike. Code 1928, §§ 4905, 4912. 
Milam v. State, 198 So. 863, 240 A 
314, denying certiorari 198 So. 860 
Ala.App. 494. i Fe 
Pa.Super. Where maximum sentenc 
for ordinary larceny was three yea 
and legislature prescribed an incre 
maximum punishment for stealing 
tomobiles, but did not insert a pro 
sion relating to punishment for attempt 
to steal an automobile, an accused — 
could be convicted for attempt to steal _ 
automobile, because such an act w Skt 
indictable at common law as an 
tempted larceny, but the maximum 
sentence which could be imposed on. 
accused was three years, and after ha 
ing served such time, accused was en 
titled to discharge. 18 P.S. §§ 27 
2774, 3741.—Commonwealth 
Swisher v. Ashe, 21 A.2d 479. 
Where accused was convicted of at 
tempt to steal automobile, at time whe 
maximum sentence for ordinary larcen 
was three years, and there was in ef 
fect a statute prescribing an increased — 
maximum punishment. for stealing au- 
tomobiles, and containing no provision — 
relating to punishment for attempt to 
steal automobile, neither statute abol- 
ishing corporal punishment, ete, and 
substituting therefor imprisonment at 
hard labor for any term not exceeding. 
two years, nor the act amending such 
statute was applicable in determining | 
the punishment to which accused could 
be subjected. 18 P.S. §§ 2771, 2774, 
3741; Act April 5, 1790, 2 Smith Laws 
531, 533; Act April 4, 180%, 12 Smith 
Laws, 393.—Commonwealth ex rel. 
Swisher v. Ashe, 21 A.2d 479. 
Tex.Cr.App. Under statute  provid- 
ing that, if property taken under such 
circumstances as to constitute theft be 
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voluntarily returned within a reason- 
a able time and before any prosecution 
eS is commenced therefor, the punishment 
shall be a fine not exceeding $1,000, 
prosecution is “commenced” by the 
filing of a complaint or indictment 
charging the offense of theft of the 


- property. Vernon’s Ann.P.C. art. 1424. 
—Garlington vy. ae 150 S.W.2d 253. 


x 82 
_—s -'N.Y.App.Div. Where theft of a piece 
x of pastrami was first offense of de- 
fpr si fendant, and the pastrami was valued 
——— at: only 75 cents, sentence of imprison- 
ment for six months was excessive, 
and would be modified by reduction to 
-period of imprisonment which defend- 
ant had already served.—People vy. _Ti- 
Ben, 26 N.Y.S.2d 6538, 261 App.Div. 
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a we Rex v. Lauzon [1940] 3 Dom.L.R. 


- LEVEES AND FLOOD CONTROL 


: § 2 
-_U.S.Okl. Flood protection, watershed 
development, and recovery of cost of 
improvements through utilization of 
- power are parts of commerce control. 
mas.©-A-Const. arts 1, 8.—State of 
Oklahoma ex rel. Phillips v. Guy _F. 
Atkinson Connols S-Cte51050se3h3 GUS. 
ae 85 L.Ed. —, affirming 37 F.Supp. 


# 
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- The congressional power of flood con- 
trol extends to tributaries of navigable 
 streams.—State of Oklahoma ex rel. 
Phillips v. Guy F. Atkinson Co., +61 
~§.Ct. 1050, 313 U.S. 508, 85 L.Ed. —, 
affirming 37 F.Supp. 93. 

The fact that Congress introduced 
Rea DOWEL Cevelopment into Denison Dam 
and Reservoir project as paying part- 
ner did not derogate from authority 
of Congress to construct the dam for 
flood control, including river flow, since 
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Reis . Phillips v. Guy F., 
Atkinson Co., 61' S'Ct...1050,) 313 U.S. 
508, 85 L.Ed. —, affirming 37 F.Supp. 


93. 
The fact that ends other than flood 
control would also. be served, or that 
_ flood control may be relatively of les- 
ser importance did not invalidate exer- 


cise of the authority conferred on Con- 


U.S.C.A.Const. art. 1, § — 

State of Oklahoma ex rel. Phillips v. 
mee Guy. Atkinson Co., 61 S.Ct. 1050, 
813 U.S. 508, 85 L.Ed. —, affirming 


37 _+=#E.Supp. 93. 
: The state of Oklahoma could not ob- 


interfered 
for water 


U.S.C.A.Const. art. 1, § 
Amend. 10.—State of Okla- 

Phillips v. Guy F. At- 
kinson Co., 61 S.Ct. 1050, 313 U.S. 508, 
~685 L.Wd. —, affirming 37 F.Supp. 93. 


_ D.C.Ky. Where captain of United 
States Engineers in contracting for con- 
struction of levee was merely carrying 
out orders of Secretary of War under 
supervision of Chief of United States 
Engineers, the Secretary of War was an 
‘indispensable party” to action to en- 
join the captain from letting contract 
for construction of the levee. Flood 
Control Act of 1936, 33 U.S.C.A. § 701a 
en v. Rhodes, 35 F.Supp. 
223. 
; Kan. Where flood ‘protection proj- 
ect was authorized by federal and state 
statutes to be undertaken by the fed- 
eral government in cooperation with 
the state, its political subdivisions, 
and responsible local agencies, statu- 
tory prerequisite required the consid- 
ered and discretionary approval of the 
project by the chief engineer of the 
division of water resources of the state 
- and submission of the federal engi- 
‘ ~neer’s report of the project to the en- 
gineer of the State Corporation Com- 
mission and favorable action by that 
commission after receiving his advice 
thereon, and the omission of those 
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statutory prerequisites laid the project 
open to injunction at the instance of 
those aggrieved thereby. 33 °U.S.C.A. 
§§ 701a et seq., 7T01a, 701b, 701e; Gen. 
St.1935, 12-636, 12-6387 et seq., 24-101 
et seq., 26-101 et seq.; Gen.St.Supp. 
1939, 12-635.—Lyman Flood Preven- 
tion Ass’n y. City of Topeka, 106 P.2d 
117, 152 Kan. 484. 


§ 3 

Cal. The 1931 amendment to statute 
relating to subdivision of tract of land 
in reclamation district and reapportion- 
ment of assessment against such tract 
did not “impair obligation of con- 
tract” of holder of bonds of district, 
even if amendment conferred on county 
treasurer as trustee for district the 
theretofore unpossessed power to sub- 
divide land purchased by treasurer for 
delinquent assessments and to secure a 
reapportionment preparatory to selling 
the tract in smaller units, since land 
was security for bondholders, and se- 
curity was the same whether land was 
sold in one large tract or several small- 
er tracts, in view of statutory require- 
ment that smaller tracts could only be 
sold for fair market value. Pol.Code, 
§§ 3460, 3466a.—Morris v. Reclamation 
Dist: No. 108)" 109) Pozar 1: 

Wash. The statute providing that 
whenever any diking district assess- 
ments remain unpaid for four years 
from date when assessments become 
due and payable, the diking district 
which levied assessments is authorized 
to apply to county treasurer for a 
certificate of delinquency to be issued 
to district for delinquent assessments, 
does not repeal the previously enacted 
statute respecting diking district as- 
sessments, and the statutes are not 
conflicting. Rem.Rev.Stat. §§ 4265, 
4286-1.—Buell v. McGee, 113 P.2d 522. 


§ 4 

D.C.Okl. Where original act of Con- 
gress authorized construction of reser- 
voir as described in house document, 
with such modifications as might be 
advisable, subsequent act reciting pur- 
pose of reservoir, passed with full 
knowledge of changes made in the 
plans as described in the house docu- 
ment, might be considered a ratification 
of such changes, reaffirming purpose of 
Congress in authorizing the construc- 
tion. Act June 28, 1938, § 4, 52 Stat. 
1219: Act Oct. 17, 1940, § 4, 54 Stat. 
1200.—State of Oklahoma ex rel. Phil- 
lips v. Guy F. Atkinson Co., 87 FE. 
Supp. 92. 

Ark. The act providing that all im- 
provement districts, such as a levee 
district, may foreclose on any delin- 
quent lands in such district even 
though such lands may have been for- 
feited to the state for nonpayment of 
general taxes, subject to the para- 
mount lien of the state and validating 
prior sales of lands foreclosed on by 
improvement districts subject to the 
paramount lien of the state, is curative 
and ‘retroactive’. Laws 1939, Act 
329.—Watson v. Anderson, 147 S§.W.2d 


28. 

Cal. The statute providing that any 
parcel of Jand in reclamation district 
purchased by county treasurer for de- 
linguent assessment may be sold by 
treasurer to any person paying treasur- 
er the amount for which such parcel 
was bid in at the delinquent sale, while 
contemplating that parcel purchased 
shall be the same parcel sold, can be 
reconciled with statute relating to sub- 
division of tract of land in reclamation 
district and reapportionment of as- 
sessment against such tract, in view 
of provision in the latter statute to the 
effect that the reapportionment shall 
have the same effect as an original as- 
sessment, so that upon reapportionment 
the smaller parcel of land becomes the 
“parcel” referred to in the first- stat- 
ute. Pol.Code, §§ 3460, 3480.—Morris 
if Reclamation Dist. No. 108, 109 P.2d 


The 1931 amendment to statute re- 
lating to subdivision of tract of land 
in reclamation district and reapportion- 
ment of assessment against such tract 
did not confer on the county treasurer, 
as trustee for district, the power to 
subdivide land purchased by treasurer 
for delinquent assessments and to se- 


existed under the statute pri 


nee, eee 
atory to ing the trac 
but Me ereleiclaniied such | 


Pol.Code, 460 


amendment. § 3 
2 Dist. No. 108, 


¥ Reclamation 


.—Morris 
109 P.2d 
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U.S.Okl. The state of Oklahoma 
could not object to Denison Dam and 
Reservoir project on ground that it 
juterfered with state’s own program . 
for water development and conserva- 
tion, since such program must bow 
before superior power of Congress. 
Act June 28, 1938 and § 4, 52 Stat. 
1215.and 1216;. 1219; . U.S:C.A.Const. 
art. 1, § 8, cl. 17; Amend. 10.—State 
of Oklahoma ex rel. Phillips v. Guy F. 
Atkinson Co., 61 S.Ct. 1050, 313 U.S. 
508, 85 L.Ed. —, affirming 37 F.Supp. 
93 


D.C.Okl. The government may con- 
struct a dam and power project on non- 
navigable portion of a stream for pur- 
pose of controlling floods in navigable 
portions of the stream below the dam. 
Act June 28, 1938, § 4, 52 Stat. 1219; 
Act Oct. 17, 1940, § 4, 54 Stat. 1200.— 
State of Oklahoma ex rel. Phillips v. 
Guy F. Atkinson Co., 37 F.Supp. 93. 

Flood control is an important method 
whereby navigability of river is bene- 
fited and whereby the government may : 
roperly function in its regulation of 
interstate commerce.—State of Oklaho- 
ma.ex rel. Phillips v. Guy F. Atkinson 
Co., 837 F.Supp. 93 


Ark. The chancery court’s decree, 
regular on its face, quieting and con- 
firming levee district’s title to land 
donated thereto by state after forfei- 
ture thereof for nonpayment of taxes, 
forever settled question whether there 
was a forfeiture and sale of land to 
state for such taxes and concluded 
every question cee assessment 
of land, nonpayment of taxes, and 
regularity of sheriff’s and collector’s 
proceedings. Laws 1893, Act 100.— 
Smith v. Turner, 150 S.W.2d 29. 

Even if land forfeited to state for 
nonpayment of taxes or a_ portion 
thereof caved into river before date 
of act donating to levee district state’s 
lands, including that forfeited, within 
such district, such gift granted dis- 
trict title which would ripen into be- 
ing when land emerged from its sub- 
sidence in river. Laws 1893, Act 100. 
—Smith v. Turner, 150 §.W.2d 29. 


Tex.Civ.App. Under grant to coun- 
ty of right of way for sea wall and sea- 
wall boulevard purposes, reserving to 
grantor and his assigns the right of 
approach and to build approaches to 
the sea wall and boulevard under 
regulations to be prescribed by the 
county commissioners’ court, the pro- 
tection of the sea wall and boulevard 
was a matter for the determination of 
the county and its representatives, and 
hence owners of the fee, who took sub- 
ject to the easement, had no right to 
erect buildings on the land covered by 
the easement as against objection of 
the county, which was entitled to the 
undisturbed use of the property for 
purposes of the easement.—Gulf View 
Courts v. Galveston County, 150 S.W. 
2d 872, error refused. i 


§ 9 

C.C.A.La. Where defendant had pos- 
session of land under conveyance from 
levee district to which state had al- 
legedly transferred land after state — 
acquired title by tax adjudication in 
1895, but there was no showing that 
land was properly transferred to the 
levee district by execution and record- 
ing of conveyance, after enactment of 
1924, Louisiana statute regarding pur- 
chase of unredeemed land adjudicated 
to state for taxes, defendant did not 
have title and could not demand title 
from the state of Louisiana. Acts La. 
No. 97_of 1890; Acts La. No. 237 of 
1924.—Lovell v. Dulac Cypress Co., 
117 F.2d 1, affirming 31 F.Supp. 919. 

La. Grants of lands by the = state 
to levee boards were not grants “in 
praesenti’, but title and possession 
remained in the state and under con- 
trol of Legislature, which has author- _ 
ity to withdraw such grants until con- — 


a 
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ditions required by statute to transfer 


ownership to the levee boards have 
been met. Act No. 74. of 1892, as 
amended by Act No. 160 of 1900.— 


Standard Oil Co. of Louisiana v, Al- 
lison, 200 So. 2738, 196 La. 838. 

Where formal instruments of convey- 
ance have not been issted by state 
register and auditor for lands granted 
to levee districts, purchasers of lands 
from the levee districts have an in- 
terest or property right in the lands 
such as the district itself had, and as 
assigns of the district may resort to 
court to protect their interest or rights 
in the property against others. Act 
No. 74 of 1892, as amended by Act No. 
160 of 1900.—Standard Oil Co. of 
Louisiana y. Allison, 200 So. 273, 196 
La. 838. ’ 

La. Where taxes for the year 1909 
were paid by the then owner on all of 
the property owned by it in the parish, 
sheriff's adjudication to the state of 
portion thereof erroneously assessed in 
the name of other parties not then 
the owners thereof was void and state 
acquired no ownership under such ad- 
judication and could not transfer the 
property to levee district.—Chapman- 
Storm Lumber Co. v. Board of Com’rs 
for Atchafalaya Basin Levee Dist., 200 
So. 455, 196 La. 1039. 

§ 10 

Ind. In proceeding to establish and 
eonstruct levee, where parties appealing 
from order approving levee commission- 
ers’ report and adjudicating benefits 
and camages did not file bond and per- 
fect appeal within time required by act 
under which proceeding was instituted, 
appeal must be dismissed, regardless 
of validity or invalidity of subsequent 
act denying right to appeal from such 
order. Burns’ Ann.St.1938, § 27-803; 
Burns’ Ann.St.Supp. §§ 27-824, 27-827. 
—Barr v. Allen, 29 N.H.2d 316. 


§ 12 

D.C.La. In action on a payment 
bond, executed by surety for protection 
of all persons supplying labor and ma- 
terial in prosecution of levee construc- 
tion project, for balance due for rental 
of equipment, burden was on defendant 
surety of establishing oral modification 
which reduced the rental. Civ.Code La. 
art. 1893; 40 U.S.C.A. § 270b.—U. S., 
for Use of Merrill, v. Great American 
Indemnity Co., 39 F.Supp. 246. 

In action against surety on payment 
bond protecting all persons supplying 
labor and material in prosecution of 
levee construction project, evidence was 
insufficient to establish modification of 
written dragline rental contract by oral 
contract reducing rental. Civ.Code La. 
art. 1893; 40 U.S.C.A. § 270b—U. S., 
for Use of Merrill, v. Great American 
Indemnity Co., 39 F.Supp. ; 

In action on payment bond executed 
by surety for protection of all persons 
supplying labor and material in prose- 
eution of levee construction project, 
evidence entitled plaintiff to judgment 
for $2,560 for rental of dragline, for 
$45.46 for balance due for supplies pur- 
ehased by plaintiff and delivered to 
contractor for use on the project, and 
for $24.68 paid by plaintiff for inci- 
dentals in connection with his work as 


superintendent. 40 U.S.C.A. 270b.— 
U. S., for Use of Merrill, v. Great 
American Indemnity Co., 39 F.Supp. 


246. 

In action on payment bond, executed 
for protection of all persons supplying 
labor and material in prosecution of 
levee construction project, for dragline 
rental, counterclaim for cost of moving 
the dragline from where it was at time 
it was rented to the job was allowed 
where the rental contract was. silent 
regarding such costs. 40 U.S.C.A. 


270b.—U. S., for Use of Merrill, v. 
Great American Indemnity Co., 39 F. 
Supp. 246. 


In action on payment bond, executed 
for protection of all persons supplying 
Jabor and material in prosecution of le- 
vee construction project, for dragline 
rental, counterclaim for wear and tear 
repairs customarily expected in use of 
a rented machine was denied, but coun- 
terclaim for repairs made to replace 
substantial parts of machine because of 
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their obsolescence was allowed. 40 U.S. 
C.A. § 270b.—U. S., for Use of Merrill, 
v. Great American Indemnity Co., 39 F. 
Supp. 246. 

In action on payment bond, executed 
for protection of all persons supplying 
labor and material in prosecution of 
levee construction project, for dragline 
rental, counterclaim for gas and oil ex- 
penditures was disallowed, since they 
represented legitimate expenditures as 
usual running costs. 40 U.S.C.A. 
270b.—U. S., for Use of Merrill, v. 
Great American Indemnity Co., 39 
Supp. 246. 

Under Louisiana law, owner of drag- 
line rented by contractor constructing 
levee for the government had authority 
to terminate the rental contract by the 
month upon the nonpayment of rental 
due, and was not liable for damages 
suffered by the contractor because the 
owner locked his dragline and refused 
to permit the contractor to use it to 
finish the contract.—U. S., for Use of 
Merrill, v. Great American Indemnity 
Co., 39 F.Supp. 246. 


Cal.App. Contractors did not ‘‘waive” 


-their right to recover damages for mis- 


representation of flood control district 
regarding amount of material to be ex- 
cavated by continuing the excavation 
work under protest after discovering 
the falsity of the representation.—Gogo 
v. Los Angeles County Flood Control 
Dist., 114 P.2d 65, motion denied 117 
P.2d 392 

Contractors seeking to recover for ex- 
eavation work which they were com- 
pelled to perform but which was not 
included in their contract with flood 
control district were not negligent in 
relying upon district’s representation 
regarding material to be excavated 
where contractors investigated the site 
of the work and the district’s engineers 
confirmed contractors’ understanding 
that another company would excavate 
to within approximately one foot of 
grade.—Gogo v. Los Angeles County 
Flood Control Dist., 114 P.2d 65, mo- 
tion denied 117 P.2d 392. 

In action by contractors against 
flood control district to recover for ex- 
eavation work which contractors per- 
formed but which was not included in 
their contract, evidence sustained find- 
ing that the district fraudulently mis- 
represented to contractors that another 
company would excavate a portion of 
the material to within approximately 
one foot of grade, whereas the other 
company was required by its contract 
not to excavate closer than five feet 
above grade.—Gogo v. Los Angeles 
County Flood Control Dist., 114 P.2d 
65, motion denied 117 P.Zd 392. 

Generally, where the plans and spe- 
cifications induce a public contractor 
reasonably to believe that certain in- 
dicated conditions actually exist and 
may be relied upon in submitting a 
bid, he is entitled to recover the value 
of such extra work as is necessitated 
by the conditions being other than as 
represented._Gogo v. Los Angeles 
County Flood Control Dist., 114 P.2d 
65, motion denied 117 P.2d 392. 

Where flood control district repre- 
sented to contractors that another com- 
pany would excavate a portion of ma- 
terial to within approximately one foot 
of grade and contractors’ belief that 
such representation was true was con- 
firmed by the district’s engineers, but 
the other company was required by its 
contract not to excavate closer than 
five feet above grade so that the con- 
tractors were compelled to excavate 
nearly five times as much solid rock as 
they would have been required to ex- 
eavate if the representation had been 
true, the contractors were entitled to 
recover value of the extra work.— 
Gogo v. Los Angeles County Flood 
Control Dist., 114 P.2d 65, motion de- 
nied 117 P.2d 392. 

Where plans and specifications induce 
a public contractor reasonably to_be- 
lieve that certain indicated conditions 
actually exist and may be relied upon 
in submitting a bid, but contractor is 
required to perform extra work because 
conditions are other than as represent- 
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ed, the contractor is entitled to recover 
for the extra work on theory that ac- 
tion is one to recover damages for mis- 
representation by which contract was 
induced.—Gogo v. Los Angeles County 
Flood Control Dist., 114 P.2d 65, mo- 
tion denied 117 P.2d 392. 

Where specifications of flood control 
district stated that a construction com- 
pany would excavate to rough grade, 
whereas the company was obligated to 
excavate no lower than five feet above 
grade and contractors relying on the 
mnisrepresentation were compelled to 
perform additional work, and contrac- 
tors filed complaint, it was unnecessary 
to determine whether all counts of con- 
tractors’ complaint against the district 
were legally sufficient where judgment 
was supported by the cause of action 
set forth in one count seeking recovery 
for loss occasioned by the district’s 
misrepresentation and that count was 
supported by substantial evidence.— 
Gogo v. Los Angeles County Flood 
Control Dist., 114 P.2d 65, motion de- 
nied 117 P.2d 392. 

In action by contractors against flood 
control district for loss occasioned by 
district’s misrepresentation because of 
which contractors were compelled to 
excavate more material than required 
by contract, evidence of conversations 
between contractors and district’s en- 
gineers was properly admitted, since 
conversations tended to prove that con- 
tractors were justified in relying upon 
misrepresentation in the specifications 
and were not negligent.—Gogo v. Los 
Angeles County Flood Control Dist., 
ae P.2d 65, motion denied 117 P.2d 

Where contractors filed claim against 
flood control district making demand 
for work performed and not paid for 
and in separate claim made _ special 
mention of sum withheld as liquidated 
damages amounting to $12,450, assert- 
ing that the claim was made for the 
full amount and that of such amount 
$5,650 had been waived, the fact that 
it was stated in the first paragraph of 
the claim that the demand was for the 
sum of $6,800 did not justify a ruling 
that contractors had failed to make 
substantial compliance with the statu- 
tory requirements.—Gogo v. Los Ange- 
les County Flood Control Dist., 114 P. 
2d 65, motion denied 117 P.2d 392. 

Ghio App. Under contract between 
construction company and conservancy 
district providing that company should, 
at its own expense, perform all labor 
and services in improving river chan- 
nel and furnish all necessary materials, 
plant and equipment, and giving dis- 
trict right to require company to fur- 
nish satisfactory proof of payment of 
laborers and materialmen, and under 
bond binding district to retain funds 
until expiration of time within which 
liens might be filed for labor and ma- 
terials, company bound itself to dis- 
trict not merely to furnish necessary 
labor and materials, but also to pay 
for them. Gen.Code, §§ 2365-1, 6828-1 
et seq.—New Amsterdam Casualty Co. 
v. Wirtz Transfer Co., 34 N.W.2d 258. 

A bond taken by conservancy district, 
in obedience to statute, to secure per- 
formance of contract for improvement 
of river channel, was an “official bond” 
within statute providing that any per- 
son injured or any person entitled to 
benefit of security of official bond may 
bring an action thereon in his own 
name. Gen.Code, §§, 6828-16, 11242.— 
New Amsterdam Casualty Co. v. 
Wirtz Transfer Co., 34 N.H.2d 258. 

Under statute providing that a per- 
son injured or a person entitled tu 
benefit of security of official bond may 
bring an action thereon in hig own 
name, materialmen could sue on bond 
given by construction company to con- 
servancy district to secure performance 
of contract to improve river channel, 
notwithstanding provision of bond that 
no cause of action should accrue to or 
for the use or benefit of any one other 
than the named obligee, which was the 
district, where bond contained not 
only promise to indemnify district, 
but also promise to pay laborers and 
materialmen. Gen.Code, §§ 2365-1, 
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be 6828-16, 11242—New Amsterdam Cas- 
s ualty Co. vy. A. Wirtz Transfer Co., 34 
N.E.2d 258. 
Tex. In action against city for 


amount allegedly due under contract 
for construction of a flood detention 
dam, finding for contractor for excess 
cost or expenses incurred because en- 
gineer required that concrete forms be 
left in place for seven days on ac- 
count of fraud of engineer in charge 
was without legal support in the evi- 
- dence.—City of San Antonio v. McKen- 
_ zie Const. Co., 150 S.W.2d 989, 136 Tex. 
1315, affirming 138 S.W.2d 568. 
Where contract for construction of 
a flood detention dam provided that 
engineer should supervise all work and 
determine all questions in relation 
thereto and that forms should not 
be removed until engineer had ap- 
proved such removal, the engineer was 
constituted the “arbitrator” or ‘um- 
pire’ of all questions which might 
arise and his cCecisions should be ac- 
_eorded the same effect and finality that 
the law of the state accords to deci- 
sions of arbitrators and umpires agreed 
upon by interested parties.—City of 
i San Antonio v. McKenzie Const. Co., 
— 150 S.W.2d 989, 136 Tex. 315, affirming 
ae as S.W.2d 568. 


tention dam _ agreed engineer 
should determine all questions which 
might arise relative to the execution of 
the contract, both the contractor and 
ty were bound by the engineer’s de- 
sions subject to rules of law govern- 
g such contracts.—City of San An- 
-tonio v. McKenzie Const. Co., 150 S.W. 
2d 989, 136 Tex. 315, affirming 138 S. 
W.2d_ 568. 
Under contract for construction of 
a flood detention dam where contract 
‘provided that engineer should super- 
se all work and determine all ques- 
ons in relation thereto and contract 
provided that forms should not be 
removed until the engineer had ap- 
i roved such removal, the engineer had 
right and duty to decide how long the 
eoncrete forms should remain in place 
and his decision was not subject to 
judicial review, unless in making it he 
was guilty of fraud, misconduct or 
uch gross mistake as would imply 
bad faith.—City of San Antonio v. Mc- 
Kenzie Const..Co., 150 S.W.2d_ 989, 
36 Tex. 315, affirming 138 S.W.2d 568. 


* nder contract for construction of 
flood detention dam where contract 
provided that engineer should super- 


se all work and determine all ques- 
tions in relation thereto and contract 
rovided that forms should not be re- 
moved until the engineer had approved 
such removal and engineer decided that 
certain forms shvuld be held in place 
- seven days, evidence in action on con- 
tract by contractor did not sustain a 
finding of fraud, misconduct or gross 
mistake on the part of the engineer so 
as to permit his decision to be disre- 
garded, particularly where his @eci- 
sion was abundantly supported by 
competent authority, which is all that 
the law_ requires.—City of San An- 
tonio v. McKenzie Const. Co., 150 S.W. 
2d 989, 136 Tex. 315, affirming 138 S. 
W.2d 568. 


Where contract for construction of 
flood detention dam provided that en- 
ineer should supervise all work and 
etermine all questions relating there- 

to and that forms should not be re- 

moved until the engineer had ap- 
proved such removal, the engineer owed 

a duty to both the contractor and the 

city to see to it that forms were not 

prematurely removed and_ engineer 
could not “estop” himself from proper- 
ly performing such duty.—City of San 

Antonio v. McKenzie Const. Co., 150 

_S$.W.2d 989, 136 Tex. 315, affirming 

: 188 S.W.2d 568. 

2 Where contract for construction of 

ye a flood detention dam provided that 

‘ if city failed to make partial or final 
mh payments when due or if engineer 

s failed to issue any statement on or 

By: before date provided, city should pay 

contractor in addition to sum shown 

as due by such statement interest 
thereon at rate of eight per cent. per 
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payment of interest could ‘1ot be con- 
strued as having yeeros to any- 
thing except claims that were included 
in statements or estimates issued by 
the engineer, since “thereon” referred 
back.to ‘“‘such statement’’,—City of San 
Antonio y. McKenzie Const. Co., 150 
S.W.2d 989, 136 Tex. 315, affirming 138 
S.W.2d 568. ! 

Where contract for construction of 
flood detention dam provided that en- 
gineer should supervise all work and 
determine all questions in relation 
thereto, engineer’s decision allowing 
deduction from contract price of ma- 
terial, cement and empty sacks al- 
legedly used, wasted and lost by con- 
tractor was final unless tainted with 
fraud, misconduct or gross mistake and 
his decision was presumed to be cor- 
rect and could not be _ set aside by 
contractor having burden of proof 
merely upon evidence that would sup- 
port a different conclusion if the mat- 
ter were open to_an original judicial 
finding of fact.—City of San Antonio 
v. McKenzie Const. Co., 150 S.W.2d 
989, 186 Tex. 315, affirming 138 S.W. 
2d 568 

Where contract for construction of 
a flood detention dam provided that 
engineer should supervise all work and 
decide all questions relating thereto, 
decision of engineer that contractor 
had not completed surface of dam in 
accordance with contract and that cost 
of completion of surface would be $3,- 
100, was conclusive unless tainted with 
fraud, misconduct or gross mistake, 
was presumed to be correct and could 
not be set aside by contractor having 
burden of proof on evidence that would 
merely support a different conclusion 
if the matter were open to an original 
judicial finding of fact.—City of San 
Antonio v. McKenzie Const. Co., 150 
S.W.2d 989, 136 Tex. 315, affirming 138 
S.W.2d 568. 

Where contract for construction of 
a flood detention dam provided that 
engineer should supervise the work and 
determine all questions relating there- 
to and contract provided for liquidated 
damages in the sum of $150 per day 
for delay in. completing the dam, al- 
lowance by engineer of the sum of 
$18,600 for delay concerned a matter 
which it was the primary duty of the 
engineer to determine and his decision 
was conclusive in absence of fraud, 
misconduct or gross mistake, and was 
presumed to be correct, and contractor 
having burden of proof could not set 
aside the award by evidence that would 
merely support a different conclusion 
if the matter were open to an original 
judicial finding of fact.—City of San 
Antonio v. McKenzie Const. Co., 150 
S.W.2d 989, 136 Tex. 315, affirming 138 
S.W.2d 568. 
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Ct.Cl. In the flood-control legisla- 
tion enacted by Congress and the acts 
of the Government designed to carry 
out the program of such legislation, 
the Government in its effort to con- 
trol the flood waters of the Mississippi 
River was endeavoring to improve the 
navigability of that river and to pro- 
tect from floods as much land and 
property as it was feasible to pro- 
tect, but did not assume responsibility 
to an owner of riparian land for dam- 
ages that were consequential or inci- 
dental.—Kirch v. U. S., 91 Ct.Cl. 196. 


It was not the duty of the Govern- 
ment in constructing levee to provide 
complete protection to lands situated 
behind the old river-front levee; the 
Government is under no legal obliga- 
tion to construct and maintain levees 
that will protect every riparian owner. 
Jackson v. United States, 230 U.S. 1, 
33 §.Ct. 1011, 57 L.Ed. 1363.—Kirch 
v. U. S, 91 CtCl 196, 


The Government igs under no legal 
obligation to respond in damages fax 
injuries that may result from sur- 
rounding or encircling land by a set- 
back levee and a_river-front levee. 
ues v. United States, 230 U.S. 24, 
33 S.Ct. 1019, 57 L.Ed. 1374, 46 L.R.A., 
ere 624.—Kirch v. U. S., 91 Ct.Cl. 


he flood-control act furnishes no le- 
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annum from date due, provision for 


sion in 
which may be due 
the erection of new levees. 
States v. Sponenbarger et al., 308 U. 
S. 256, 60 S.Ct. 225, 84 L.Hd. 230.— 
Kirch v. U. S, 91 Ct.Cl. 196. 

Ark. A drainage district, in erection 
of new levee, is not liable to any prop- 
erty owner for injuries to his lands 
lying between the levee and navigable 
stream on account of flood waters be- 
ing raised higher than before the levee 
was constructed.—_Rauls v. Costner, 143 
S.W.2d 1090. q , 

Evidence held insufficient to entitle 
owner of land on navigable stream to 
recover damages to land by reason of 
construction of new levee in drainage 
district, where it appeared that only 
damage land sustained was raising of 
water level during periods of flood and 
high water, and that new levee was not 
built across ‘stream so as to obstruct 
flowage therein from flood waters.— 
Rauls vy. Costner, a 1090. 


Ill.App. Evidence warranted denial 


‘of recovery from drainage commission- 


ers for loss sustained when levee broke 
and farm was flooded and crops de- 
stroyed, on ground that reasonably 
rudevt man would have regarded 
evees aS maintained by commissioners 
as adequate, and that commissioners 
used due diligence in maintenance of 
levees, and that break was caused by 
unusual flood conditions.—Weber v. 
Keefe, 32 N.H.2d 173, 308 Ill.App. 381. 
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Cal.App. Power to make contract for 
county and flood control district for 
payment of attorneys’ fees and expenses 
in taxpayers’ suits, rests with board 
of supervisors. Pol.Code, §§ 4001, 4031, 
4039; St.1915, p. 1503, § 3; Civ.Code, 
‘ 1565.—Williamson v. Los Angeles 
Coumty. Flood Control Dist., 109 P.2d 


Express contract of board of super- 
visors rendering county or flood control 
district liable for attorneys’ fees and 
expenses incurred in taxpayers’ 
can be made only by resolution or or- 
dinance duly adopted. Pol.Code, §§ 
4001, 4031, 4039; St.1915, p. 15038, § 3; 
Civ.Code, § 1565.—Williamson v. Los 
Angeles County Flood Control Dist., 
109 P.2d 992. “ 

An express contract rendering flood 
control district liable for attorneys’ 
fees and expenses incurred in taxpay- 
ers’ suits did not exist where record 
did not contain facts showing adoption 
of resolution or ordinance by majority 
of board of supervisors in regard to 
such matter. Pol.Code, §§ 4001, 4031, 
4039; St.1915, p. 1503, § 3; Civ.Code, 
§ 1565.—Williamson v. Los Angeles 
sen Flood Control Dist., 109 P.2d 


Cal.App. The statute permitting 
flood control district to insert in con- 
tracts with the federal government 
such terms as might be prescribed as 
condition on which federal funds are 
granted could not be construed to au- 
thorize a district to indemnify the fed- 
eral government against damages from 
negligence of federal agents engaged in 
construction work. S8t.1935, p. 1003, § 
15a.—Brandenburg v. Los Angeles 
County Flood Control Dist., 114 P.2d 
14. 


The Los Angeles County Flood Con- 
trol District was not empowered under 
the act creating it to voluntarily as- 
sume the role of a joint tort-feasor. 
St.1915, p. 1502, § 2, subd. 2; St.1935, 
p. 1008, § 15a.—Brandenburg vy. Los 
Angeles County Flood Control Dist., 
114 P.2d 14. 

Cal.App. Flood control district was 
a public agency created for a public 
purpose and as such was not subject to 
liability for damages from negligence 
of its officers or agents, in absence of 
statute expressly imposing such liabil- 
ity.—Brandenburg v. Los Angeles 
Cpaney Flood Control Dist., 114 P.2d 


The Los Angeles County Flood Con- 
trol District, created in 1915 by special 
act, was not affected in matter of liabil- 


suits . 


—— 


ent. 

arly in absence of 
el directly or inferentially, in 
ee general law of an intention to 


ne ~ change character of existing specially 


-ereated districts. St.1915, p. 1502; 
Los Angeles County 
Flood Control Dist., 114 P.2d 14 
"La. The Caddo Levee District had 
full power and authority under statute 
to contract and bind itself as a cor- 
poration and body politic and also to 
sell lands which it might own. Act 
No. 74 of 1892, § 4,—Standard Oil 
Co. of Louisiana vy. Allison, 200 So. 
- 273,196 La. 838. is 


Cal.App. In action against flood 
control district to recover attorney’s 
_ fees and expenses incurred in taxpay- 
ers’ suits instituted to recover amount 

paid in settlement of claim against 
Ristrict, plaintiffs relying on implied 
contract were bound to show that priv- 
ity of contract existed between plain- 
tiffs and district—Williamson y. Los 
Angeles County Flood Control Dist., 
109, P:2a- 992 

Attorneys’ fees and expenses incur- 
red in taxpayer’s suit instituted to re- 
cover money paid in settlement of 
claim against flood control district 
could not be recovered from the dis- 
trict on theory of implied contract 
where it was not shown that the serv- 
ices were rendered and expenses in- 
curred in such circumstances as au- 
thorized the plaintiffs to entertain a 
reasonable expectation of their pay- 
ment by the district—Williamson v. 


Los Angeles County Flood Control 
Dist., 109 P.2da 992. 
Attorneys’ fees and expenses incur- 


red in taxpayers’ suits to recover mon- 
ey paid by flood control district in set- 


- tlement of claim against district could 


not be recovered from district on trust 
theory where the taxpayers’ suits were 
dismissed either voluntarily or for lack 
of prosecution, and there was no eyvi- 
dence that any one of the suits or all 
of them together contributed in any 
way to the ultimate recovery which 
was accomplished in action instituted 
by the district.—Williamson y. Los An- 
geles County Flood Control Dist., 109 
P.2d 992. 


§ 56 

Mont. The property of special im- 
provement district created within city 
could be assessed for improvements 
made without the city or to pay for 
condemned property without the city 
as part of plan to control flood waters 
within the district. Rev.Codes 1935, 
§ 5226.—Hansen v. City of Havre, 114 
P.2da 1053. 


§ 63 

€.C.A.Mo. Under Missouri Levee Dis- 
trict Code, holders of past-due bonds 
issued by a Missouri levee district cor- 
poration had no lien upon land of the 
district, since bonds were contractual 
obligations payable out of taxes, and 
tax liens which attached to land were 
not for benefit of bondholders but 
for public authorities. Mo.St.Ann. §$§ 
10885, 10902 to 10957, pp. 3580, 3592 
to 3633.—Johnson y. Riverland Levee 
Dist tit We2de 111, 


-Cal. A reclamation district bond- 
holder, being a ‘person. interested’’ 
within statute conferring on person 


interested right to object to any assess- 
ment or reapportionment of such as- 
sessment, had right to maintain action 
to secure annulment of _ reapportion- 
ment. Pol.Code, § 38462.—Morris_ v. 
Reclamation Dist. No. 108, 109 P.2d 1, 

The statute relating to subdivision 
and reapportionment of assessment 
against tract of land in reclamation 
district, as such statute read in 1925, 
permitted reclamation district to sub- 
divide lands purchased by district for 
delinquent assessments, and to reappor- 
tion assessment thereon preparatory to 
selling the tract in smaller units, as 
against contention that statute only 
recognized right of landowner to sub- 
divide and secure a reapportionment, 


and only permitted a reapportionment 


y different at- 


Gen.Laws 1937, Act 9178, §§ 9, ia 
- Brandenburg y. 
‘terpretation. 


portion of his ‘to a third per 
and i Bane fide partition had taken 
place. Pol.Code, § 3460, as amended by 
St.1917, p. 1204.—Morris vy. Reclama- 
tion Dist. No. 108,109 P.2a 1. 
The statute relating to subdivision 
and reapportionment of assessment 
against tract of land in reclamation 
district must be given a reasonable in- 
Pol.Code, § 3460.—Mor- 
ris v. Reclamation Dist. No. 108, 109 
Bedi. 

A county treasurer purchasing tract 
of land in reclamation district for de- 
linquent assessment becomes owner as 
“trustee” for holders of reclamation 
district bonds and for reclamation dis- 
trict, and county treasurer as such 
trustee has obligation to manage tract 
and to sell tract for benefit of bond- 
holders and for benefit of district, and 
if tract is so large that it cannot be 
readily or at all sold as a single unit, 
treasurer can subdivide and reappor- 
tion assessment and sell tract in small- 
er parcels. Pol. Code, §§ 3460, 3466a. 
—Morris v. Reclamation Dist. No. 108, 


109 P.2ad. 

A reapportionment of subdivided 
tract of land in reclamation district 
passing by purchase at delinquent as- 
sessment sale into ownership of county 
treasurer as trustee for district, pre- 
paratory to selling tract in smaller 
units, would not be annulled for fail- 
ure to file map complying with require- 
ments of Subdivision Map Act, where 
statute relating to subdivision and re- 
apportionment did not require filing of 
any map and Subdivision Map Act did 
not apply to subdivisions of land by 
a public agency or public officer au- 
thorized by law, and Subdivision Map 
Act was aimed at state sales of sub- 
divided tracts, and hence was inap- 
plicable. Pol.Code, § 3460; St.1937, p. 
1863.—Morris v. Reclamation Dist. No. 
108, 109 P.2d 1. 

Under statute relating to subdivision 
of tract of land in reclamation district 
and reapportionment of assessment 
against such tract, a map need not be 
filed. Pol.Code, § 3460.—Morris v. Rec- 
lamation Dist. No. 108, 109 P.2d 1. 

The failure to include certain high- 
ways in reapportionment, by reclama- 
tion district trustees, of delinquent as- 
sessment of tract of land in district, 
did not invalidate reapportionment, 
where highways were old highways 
which were in existence at time of levy 
of original assessment and had been 
dedicated as county roads prior to levy 
of assessment, and such highways were 
not assessable under the law as it then 
existed. Pol.Code, §§ 3456c, 3460.— 
Morris v. Reclamation Dist. No. 108, 
109 P.2d 1 


A reapportionment by reclamation 
district trustees of delinquent assess- 
ment of tract of land in district was 
not invalidated by the description by 
name in the reapportionment list of 
excepted roadways, where the excepted 
roadways were permanent and their 
courses appeared on official maps of 
county. Pol.Code, § 3460.—Morris v. 
Reclamation Dist. No. 108, 109 P.2d 1. 

§ 72 

Ark. Reference in decree foreclosing 
lien of delinquent levee taxes to man- 
ner of service “by warning order, 
proof of publication (of) which has 
been filed herein” and “proof of serv- 
ice of process’ sufficiently identified 
proof of publication to make it part 
of the record to which the court could 
look in action attacking validity of 
foreclosure sale to determine its juris- 
diction or lack of jurisdiction in fore- 
closure action. Acts 1909, No. 262.— 
Ay v. Arkansas Club, 145 8.W.2d 

Where proof of publication of notice 
containing list of lands against which 
there were liens for delinquent levee 
taxes showed that notice was published 
weekly for only three weeks instead 
of four as required by statute, failure 
to publish notice for four weeks ren- 
dered foreclosure decree void for want 
of jurisdiction. Acts 1909, No. 262.— 
Mygeke vy. Arkansas Club, 145 S.W.2d 


Where decree in action to foreclose 


en for delinquent. levee FB re 


a 
(of) which has been filed herein” 


“ments was valid, 


that 
warning order, 


defendants were “summon 


proof of publi 


that cause was submitted on compla 
exhibits, and proof of service of pr 
ess, the court in a subsequent action 


notice of ee of suit to See ce i 
lien was published weekly for only — 
three weeks instead of four, as re 
quired by statute, and that general 
recital of due and legal service was 
thus contradicted, the court properly — 
ordered cancelled the deed executed 
purchaser at foreclosure sale. . 
1909, No. 262.—Weeks vy. Arkan 
Club, 145 S.W.2d 738. 
Cal. The statute relating to subdi- oy 
vision and reapportionment of assess- 
ment against tract of land in reclanig 
tion district, as such statute read ir in 


subdivide lands purchased by dis rict 
for delinquent assessments, and to 
apportion assessment thereon prepara- 
tory to selling the tract in small un 
as against contention that statute 
recognized right of landowner to 
divide and secure a reapportionn 
and only permitted a reapportion 
when owner had sold or transferred 


Pol.Code, § 3460, as amended y 
St. 1917, p. 1204.—Morris v. Reclama- 
tion Dist. No. 108, 109 P.2d 1. 
The failure to include certain high- 
ways in reapportionment, by reclama- 
tion district trustees, of delinquent 
sessment of tract of land in distric 
did not invalidate reapportionment, 
where highways were old highwa 
which were in existence at time of 
levy of original assessment and > 
been dedicated as county roads pri 
to levy of assessment, and such high 
ways were not assessable under the 
law as it then existed. Pol.Code, 
3456¢e, 3460.—Morris  v. 
Dist. No. 108, 109 P.2d 1. eee 
A reapportionment. by reclamation 
district trustees of delinquent asses: 
ment of tract of land in district wa 
not invalidated by the description 
name in the reapportionment lis 
excepted roadways, where the excepte 
roadways were permanent and. 
courses appeared on official maps 
county. Pol.Code, § 3460.—Morri 
Reclamation Dist. No. 108, 109 P.2d 1 
Iowa. In suit by holders of tax 
deeds, issued for nonpayment of e 
eral taxes, to restrain enforcemen 
special assessments by levee dist 
against lands conveyed, where dist 
trustees raised no question as to 
lidity of tax deeds, trial court prop ri 
erly held that assessments were ex- — 
tinguished by such deeds.—Shipman y. 
Bucher, 296 N.W. 394. ty 


Wash. Although “special assess De 
ments” are not “taxes’’ in the ordinary _ 
sense, the provision of statute dealing 
with diking district assessments man 
fests an intention that such assess- 
ments are to be regarded as “taxes” — 
in all matters relating to collection | 
thereof, including foreclosure of de- 
linquent assessments. Rem.Rev.Stat. § © 
4265.—Buell v. pees 113 P.2d 522: 


Ark. A levee istrict’s foreclosure a 
sale of land for delinquent levee tax 
assessments under description “Pt. Frl._ 
N % of the SE 4%, 15-18-26,” was void 
because of indefiniteness.—Killian v. 
peo Nat. Life Ins. Co., 148 S.W.2d_ 

A levee district’s foreclosure sale of © 
land for delinquent levee tax assess- 
insofar as description © 
of land was yc where land was 
described as “Frl. N % of the SH ¥, 
15-18-26.”’—Killian vy. Lineoln Nat. Life 
Ins. Co., 148 S.W.2d 1085. 

Where levee district which had at- 
tempted to foreclose delinquent levee 
tax assessments against defendant’s 
land under an insufficient description 
of land thereafter acquired land under ; 
valid foreclosure proceedings describ- ia 
ing land as “Frl. N % of the SE \%, 15- 3 
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ee 
Bren OL 
- —-«- 18-26”, a deed subsequently executed 
by district conveying land to third par- 
ty under description “NW %4 of the 
SH ¥Y%, 15-18-26,” conveyed good title 
to third party, subject to defendant’s 
right to redeem land within two years 
from date of either sale to district. 
Laws 1913, Act 311, as amended by 
Laws 1917, Act 56, § 7%—Killian Vv. 
Lincoln Nat. Life Ins. Co., 148 S.W.2d 


¢ . 


iF An ex parte proceeding to redeem 
Bek 
\ 


land from gale for delinquent levee dis- 

trict tax assessments was not binding 
upon district’s remote grantee, where 
such grantee was not made a party to 
proceeding and had no notice thereof. 
—Killian v. Lincoln Nat. Life Ins. Co., 
A 148 S.W.2d 1085. 

By depositing with clerk of chancery 
court the amount necessary to-pay tax, 
penalty, interest and costs, within stat- 
— utory period of two years, an owner 
5 of land which was sold by a levee dis- 
trict for delinquent levee tax assess- 
ments perfected its right to redeem 
land from sale, and owner was not re- 
quired to notify anyone of redemption 
payment to clerk, nor was any court 
- proceeding necessary to effect redemp- 
tion. Laws 1913, Act 311, as amended 
Tes; f 7, Act 56, ; Pope’s Dig. 
§ , 13890.—Killian v. Lincoln 

f@t. Life Ins. Co., 148 S.W.2d 1085. 
- That levee district which had acquir- 
2d land upon foreclosure of delinquent 
vee tax assessments segregated part 
of the land which was sold by district 

to plaintiff's predecessor and appor- 
tioned to such part its proportionate 
part of taxes, penalties, interest and 
osts of amount assessed against entire 
tract in ascertaining amount which 
predecessor was to pay district for 
 predecessor’s deed was not ground for 
complaint by plaintiff, who sought to 
set aside decree permitting original 
owner to redeem land. Laws 1913, Act 
Aer 311, as amended by Laws 1917, Act 56, 
 § 7; Pope’s Dig. §§ 13888, 13890.—Kil- 

ii 


ken by district at foreclosure sales 
f delinquent levee taxes went into 
session until after they had ac- 
red title from district, fact that 
tain purchasers had theretofore tak- 
en quitclaim deeds from mortgagor did 
ot give mortgagee which purchased 
f ind at tax foreciosure sale right to re- 
deem land from tax sales on theory 
at it was duty of persons claiming 
m mortgagor to pay the taxes.— 
Lincoln Nat. Life Ins. Co. v. Martin, 
150 S.W.2d 202. 


Cal. A county treasurer purchasing 
tract of land in reclamation district for 
rk delinduent assessment becomes owner 
as “trustee” for holders of reclamation 
district bonds and for reclamation dis- 
_ trict, and county treasurer as such 
trustee has obligation to manage tract 
and to sell tract for benefit of bond- 
holders and for benefit of district, and 
if tract is so large that it cannot be 
readily or at all sold as a single unit, 
treasurer can subdivide and reappor- 
tion assessment and sell tract in small- 
er parcels, Pol.Code, §§ 3460, 3466a.— 

Morris v. Reclamation Dist. No. 108, 

Roy P2d- 1. 
_ Where land is subdiv.ided and a re- 
- apportionment is had under statute re- 
dating to subdivision of tract of land 
in reclamation district and reapportion- 
ment of assessment against such tract, 
- each of the smaller parcels can only be 
gold for its fair market value. Pol. 
Pir Code, §§ 3460, 3466a.—Morris v. Rec- 
— jamation Dist. No. 108, 109 P.2da 1. 

Under statute relatiig to subdivision 
of tract of land in reclamation district 
and reapportionment of assessment 
against such tract, a nap need not be 
filed. Pol.Code, § 3460.—Morris v. Rec- 
lamation Dist. No. 108, 109 P.2d 1. 

The Subdivision Map Act requiring 
filing of map prior to sale of any part 
of subdivision does not apply to sub- 
divisions of land by reclamation dis- 
trict or to subdivisions authorized by 
law by any publie agency or publie of- 
¥ ficer. St.1937, p. 1863; Pol.Code, 
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3460.—Morris vy. Reclamation Dist. No. 
108, 109 P.2d 1. ea aise vat 

Wash. The statute providing that 
whenever any diking district assess- 
ments remain unpaid for four years 
from date when assessments become 
due and payable, the diking district 
which levied assessments is authorized 
to apply to county treasurer for a 
certificate of delinquency to be issued 
to district for delinquent assessments, 
does not provide an exclusive remedy 
for foreclosure of delinquent diking 
district assessments but is merely an- 
other method of foreclosure additional 
to that provided in previously enacted 
statute respecting such assessments. 
Rem.Rey.Stat. §§ 4265, 4286-1.—Buell 
vilgMicGee, 1s aeP2d 522500 

When the statute providing that 
after expiration of five years from date 
of delinquency, when any property re- 
mains on tax rolls for which no cer- 
tificate of delinquency has been issued, 
the county treasurer shall proceed to 
issue certificates of delinquency on 
such property to the county refers to 
property remaining on tax rolls, it 
applies to property which remains on 
tax rolls by virtue of all taxes, in- 
cluding diking district assessments. 
Rem.Rey.Stat. § 11278.—Buell v. McGee, 
DLP P.2do 22% 


The statute providing that when- 
ever any diking district assessments 
remain unpaid for four years from date 
when ‘such assessments become due and 
payable, the diking district which 
levied assessments is authorized to ap- 
ply to county treasurer for a certificate 
of delinquency to be issued to district 
for delinquent assessments, merely au- 
thorizes diking district commissioners 
to obtain certificates of delinquency 
under conditions stated and to fore- 
close such certificates, and the statute 
is not ‘‘mandatory”’. Rem.Rev.Stat. 
4286-1.—Buell v. McGee, 113 P.2d 522. 


§ 
C.C.A.Mo, Under Missouri Levee 
District Code, holders of past-due 


bonds issued by a Missouri levee dis- 
trict corporation had no lien upon land 
of the district, since bonds were con- 
tractual obligations payable out. of 
taxes, and tax liens which attached to 
land were not for benefit of bondhold- 
ers but for public authorities. Mo, 
St.Ann. §§ 10885, 10902 to 10957, pp. 
3580, 3592 to 3633.—Johnson y. River- 
land Levee Dist., 117 F.2d 711. 


Cal. The statute, as it read in 1925, 
permitting reclamation district to sub- 
divide lands purchased by district for 
delinquent assessments and to reap- 
portion assessment thereon preparatory 
to selling the tract in smaller units be- 
came part of contract of holders of 

of reclamation district. Pol. 
Code, § 3460, as amended by St.1917, 
p. 1204.—Morris yv. Reclamation Dist. 
No. 108, 109 P.2d 1. 


Cal.App. The statutes indicate a 
method whereby trustees of a reclama- 
tion district may, if district is indebt- 
ed, arrange with its creditors for a 
refunding of such indebtedness or for 
levying of an additional or supple- 
mental assessment, and as long as the 
law affords a complete and adequate 
remedy, and in absence of any show- 
ing that such powers are inadequate 
to produce sufficient to meet district’s 
obligations, Court of Appeal cannot un- 
der its equity jurisdiction direct a 
pro rata participation by the holder 
of unmatured bonds in funds ear- 
marked for a _ special purpose. Pol. 
Code, §§ 3479, 3480.—Bekins v. Heiken, 
107 P.2d 941, 41 Cal.App.2d 846. 


Temporary financial embarrassment 
of a reclamation district does not jus- 
tify a departure from ordinary method 
of retiring obligations, that is, inthe 
order of their maturity.—Bekins vy, 
Feria 107 P.2d 941, 41 Cal.App.2d 


Where reclamation district is ingsol- 
vent and there are not sufficient funds 
with which to pay all obligations in 
full, and power to raise funds by taxa- 
tion or otherwise has been exhausted, 
then equity may order the accessible 
mouey of district prorated among 
holders of all-valid claims.—Bekins y, 


846. i wy Ss 
In event of present inability _ a! 
lamation district to pay matured bon 
and coupons with a reasonable pros-— 
pect of ultimate liquidation in full, 
the bond fund will be prorated among > 
matured obligations only.—Bekins Vv. 
yep 107 P.2d 941, 41 Cal.App.2d 


§ 89 
Cal.App. The statute permitting a 
flood control district to sue and be sued 
does not enlarge its liability and ap- 
plies only to such actions as a public 
corporation might be subject to in car- 


rying out its purposes. St.1915, p. 
1502, § 2, subd. 2.—Brandenburg v. 
Los Angeles County Flood Control 


Dist., 114 P.2d 14. 

The statute requiring flood control 
district trustees to adequately maintain 
all projects and providing that negli- 
gence of trustees shall be imputed to 
the district could not be relied on as 
consent to maintenance of wrongful 
death action against district on theory 
that ‘district had failed to adequately 
maintain project, in absence of: allega- 
tion that trustees were negligent. Gen. 
Laws 1937, Act 9178, §§ 9, 10.—Brand- 
enburg v. Los Angeles County Flood 
Control Dist., 114 P.2d 14. 


LEWDNESS 


§ 11 
Miss. An indictment charging that 
on certain day and then continuously 
until return of indictment the defend- 
ants without being married to each 
other did lewdly and unlawfully co- 
habit together in adultery was sufii- 
cient to preclude reversal of convic- 
tion, since it sufficiently apprised de- 
fendants of the nature of the accusa- 
tion against them and any defects 
would have been amendable if point 
had been made in trial court. Code 
1930, § 772.—Patterson yv. State, 1 So. 

2d 499, 190 Miss. 643. 


§ 24 
Mich. Bvidence held insufficient to 
sustain conviction for lewd and lascivi- 
ous cohabitation. Comp.Laws 1929, § 
16822.—People v. Davis, 293 N.W. 734. 
294 Mich. 499. - 


§ 26 
Mich. Evidence failed to ‘establish 
corpus delicti of offense of lewd and 
lascivious cohabitation and to overcome 
presumption of innocence. Comp.Laws 
Supp.1940, § 17115-335.—People  v. 
June, 293 N.W. 906, 294 Mich. 681. 


LIABILITY INSURANCE { 


§ 5 

_N.H. The state may prescribe condi- 
tions of automobile liability insurance, 
and forbid insurance without such con- 
ditions as it may see fit. to impose, as 
a means of enforcing conditions on 
which privilege of motor vehicle use of 
local highways may be enjoyed. Laws 
1937, c. 161.—Continental Ins. Co. y. 
Charest, 20 A.2d 477. 

N.H. The authority given by the 
1927 Motor Vehicle Insurance Act for 
commissioner’s approval of policy 
forms was not abridged or modified by 
the 1937 Motor Vehicle Insurance Act, 
re-enacting the 1927 Act. Laws 1937, 
Greet, 19.—Continental Ins. Co. y. 
Charest, 20 A.2d 477. 

The insurance commissioner hag no 
power to approve automobile liability 
policy forms conflicting with provision 
of the Motor Vehicle Insurance Act 
that no statement by insured and no 
violation of policy shall defeat or 
avoid policy. Laws 1937, c 161, § 
17, subd. 8; § 19.—Continental Ins. 
Co. v. Charest; 20: A.2d~ 477, 

The insurance commissioner has no 
power to approve conditions in auto- 
mobile liability policy forms which re- 
duce either extent or duration of ob- 
ligation which the Motor Vehi@e In- 
surance Act specifically imposes. Laws 
1937, ce. 161, § 19.—Continental Ins. 
Con’ ve iCharest.) 20> Alaa: 

Under the Motor Vehicle Insurance 
Act prescribing policy providing for 
indemnity | for insured’s liability in- 
curred within the United States or 
Canada, insurance commissioner has 


The provision of the Motor Ve- 
e Insurance Act that no statement 
by insured or violation of policy shall 
defeat or avoid policy was intended to 
protect persons to whom insured might 
become liable. Laws 1937, ¢. 161, § 17, 
“Subd. 3.—Continental Ins. Co. v. Char- 
est, 20 A.2d 477. 

N.H. The insurance — commissioner 
has power to approve the limits of li- 
ability fixed in automobile liability 
policy, but he has no power to ap- 
prove conditions which reduce either 
extent or duration of an_ obligation 
which the statute specifically imposes. 
4 Laws 1937, c. 161, § 16.—Merchants 


ne: Casualty Co. vy. Egan, .20 A.2d 


§ 6 
D.C.Ga. Where an automobile casu- 
alty policy issued in Georgia by a for- 
—- eign mutual insurance company ex- 
presses only a cash premium, no addi- 
tional premium being expressed in the 
application, the policy, under Georgia 
law, is a nonassessable policy and 
would not for that reason be prohibited 
by local law. Code Ga.1933, §§ 22-1502, 
22-1505, 56-1408 to 56-1425, 56-1417. 
Pink v. Georgia Stages, 35 F.Supp. 437. 
A foreign mutual insurance company 
may not issue in Georgia an assessable 
automobile casualty policy without an 
agreement as to assessment in the pol- 
_ icy or in application therefor, and with 
the policy expressing only a cash pre- 


mium, notwithstanding anything in 
charter of the company to the con- 
trary. Code Ga.1933, §§ 22-1502, 22- 
1505, 56-1408 to 56-1925, 56-1417.— 


Pink y. Georgia Stages, 35 F.Supp. 437. 


§ 7 
D.C.Pa. A caption for a clause in 

automobile liability policy cannot be 
complete and accurate description of 
everything in the clause, but is merely 
intended to call attention to the clause, 
and insurance policies, which are “con- 
tracts,” need not be drawn so that 
t people who read nothing but the titles 
of the clauses will be completely in- 

formed of everything in the policies.— 

Continental Casualty Co. v. Trenner, 
E 35 F.Supp. 643. _ 
% Cal.App. Where automobile liability 

insurers sent policy to their agent for 
d delivery to insured, but before actual 
; delivery notified agent that they would 
require indorsement suspending cover- 
age whenever automobiles should be op- 
erated by insured’s son, and insured 
a refused to sign rider thus restricting 
: coverage, there was “constructive de- 
P. livery” of the policy, and liability at- 
tached under the policy when it was 
forwarded from home office.—Shnell v. 
Globe Indemnity Co., 109 P.2d 1018. 

Ga. A contract of insurance, such as 

4 an automobile, casualty policy, is made, 
Fh not where the policy is executed, but 
where the policy is in fact delivered.— 
Pink v. A. A. A. Highway Express, 13 
S.E.2d 337, 191 Ga. 502. 


Wash, Evidence warranted conclu- 
4 sion that insurer under standard form 
>: automobile liability policy containing 
a cancelable clause was not “estopped” 
from canceling policy on ground that 
insured, who had applied for a non- 
eancelable policy, did not read policy 
and did not know that it contained a 
eancelable clause.—Carstensen v. Stand- 

ard Accident Ins. Co., 111 P.2d 565. 
Bir Where standard form automobile lia- 
bility policy contained an unambiguous 
A provision authorizing insurer to can- 
ie cel policy, and provision would. have 
. been apparent to insured had he read 
policy, and insured offered no legal ex- 
cuse for failing to do so, and insurer 
was not estopped from vwancelling pol- 
icy under provisions thereof, it would 
be presumed that insured accepted pol- 
icy as written, and hence it was error 
to enjoin cancellation of policy om 
ground that insured, who had applied 
y for a noncancelable policy through an 
insurance broker who was _ insured’s 
agent, did not know that policy con- 


Car 
ja ehOl, 


é 


u §:84—— F 

Me. Where insured under automo- 
bile liability policy had prior to secur- 
ing policy drawn up a bill of sale 
which included among other things his 
automobile, in which his son was 
named vendee, as part of a plan to 
delay or hinder his ereditors, but in- 
sured retained possession of automobile 
and had it registered in his own name, 
insured had an “insurable interest” in 
automobile for purpose of obtaining 
the policy.—Laforge v. LeBlanc, 18 
A.2d 138. 


Proof that insured under automobile 
liability policy had automobile financed 
by a loaning agency without knowledge 
of insurer did not establish that policy 
was ineffective because insured had no 
title to automobile and so had no “in- 
surable interest’’, since insured had a 
property right, coupled with posses- 
sion, control and right to use, and he 
could protect himself from liability for 
accident occurring during such use.— 
Laforge v. LeBlanc, 18 A.2d 138. 

§ 9 

Mich, An insurance company may 
limit the risks it assumes and fix its 
premiums accordingly,—Lehr v. Pro- 
fessional Underwriters, 296 N.W. 843. 
296 Mich. 693. 

It is not against public policy for a 
casualty company, in unambiguous 
terms, to limit its liability to claims or 
suits brought within a time certain, as 
within two months after expiration of 
the policy, and thus enable the com- 
pany to make early investigation, se- 
cure proofs and possibly prevent fraud 
or collusion.—Lehr y. Professional Un- 
derwriters, 296 N.W. 8438, 296 Mich. 


693 
§ 11 

Ala. To authorize reformation of au- 
tomobile liability policy as to motor 
number of automobile insured, there 
must be shown to have been a mutual 
agreement to embrace a certain auto- 
mobile and that it was incorrectly de- 
scribed as to its number by mutual 
mistake or by mistake of one party 
and fraud of the other, and sufficient 
“mutuality” is shown if insurer in- 
tended to insure a certain automobile 
which insured proposed to insure, but 
where mistake goes to identity of au- 
tomobile itself, reformation is denied 
and contract may be rescinded since 
there was no meeting of the minds. 
Code 1923, § 6825.—U. S. Guarantee Co. 
uy Bay eo & Owen Produce Co., 198 
o. 240. 


N.J. Where owner of four automo- 
biles, who had liability policy cover- 
ing the three used as taxicabs, sold 
one taxicab and substituted the fourth 
automobile in lieu thereof and had sub- 
stitution endorsed on policy, but in- 
surance broker overlooked endorsement 
and copied motor and serial numbers 
from original policy so that policy 
issued by new insurer, which had 
agreed to insure the three automobiles 
used as taxicabs, mistakenly described 
automobile which had been sold, in- 
sured, even after accident, was entitled 
to have policy reformed, since insured 
intended to obtain and insurer intend- 
ed to issue policy covering automobiles 
actually used as taxicabs, irrespective 
of motor and serial numbers, N.J.S.A. 
2:26-68 et seq., 48:16-3, 48:16-6.— 
Parrette y. Citizens’ Casualty Co., 15 
A.2d 802, 128 N.J.Eq. 206, reversing 8 
A.2d 828, 126 N.J.Hq. 327. 


§ 12 

Miss. The statute providing that 
every person who shall examine into 
or adjust any loss for or on behalf 
of any insurance company shall be 
held to be the agent of the company 
as to all ‘duties and liabilities imposed 
by law” could not be relied on as 
basis for assertion that claim adjuster 
had extended coverage of employer’s 
liability policy, but provision of policy 
limiting liability of insurer to the 
sum of $500 for expenses incurred for 
medical, surgical hospital and ambu- 
lance services was controlling. Code 


ot Std a } :) hea 
1930, § 5196.—St. Paul 1 
Indemnity Co. v. Ritchie, 198 So. Cee 
Under the general law of agency, no ~ 
agents or representatives of ins m 


employer’s liability policy had autho 
ity to modify or enlarge liability — 
company under the policy, in abse 
of proof of special authorization.—St. 
Paul Mercury & Indemnity Co. © 
Ritchie, 198 So. 741. ey 
Qbligating insurer to pay more t 
maximum liability specified in empl 
er’s liability policy wags not within — 
either the real or apparent scope 
claim adjuster’s authority.—St. P 
Mercury & Indemnity Co. v. Rite 
198 So, 741. ws, : 


§ 

C.C.A.Ind. Uncertainty in mean 
of co-operation clause in automobile lia- 
bility policy should be construed — 
against insurer which wrote the policy. — 
—De Hart v. Illinois Casualty Co., 116 
F.2d 685. aan 

C.C.A.Miss. Publie _ liability policy 
issued pursuant to Mississippi statute — 
to motor vehicle carrier was to be git 
en reasonable and liberal construction 
to effectuate the coverage actually in 
tended. Code Miss.1930, § 7124 
ee America y. Ferguson, 116 F. 
_C.C.A.Neb. Automobile liability po 
cies should be construed, if reasonably 
possible, to give force and effect to a 
their provisions.—_State Farm Mut. 
tomobile Ins. Co. v. Mackechnie, 
F.2d 728, hesteek 
©.C.A.Neb. ‘Waiver of description” 
indorsement on automobile _ liabilit 
policy procured by motor carrier 
required by Kansas statute made 
icy an elastic coverage policy em 
ing all units operated by the carr 
Gen.St.Kan.1935, 66-1,128.—Trave 
Mut. Casualty Co. v. Herman, 116 — 
2d 151, certiorari denied Herman 
Pe Mut. Casualty Co., 61 S.C 


C.C.A.N.Y. Any doubt as to meaning 
of automobile liability policy should 
not inure to benefit of insurer which 
wrote the policy.—Sutcliffe v. American — 
Lumbermens Mut. Casualty Co. of | 
linois, 115 F.2d 410, modifying Cutt 
y. American Lumbermens Mut. Casual 
Co. of Illinois, 33 F.Supp. 130. 


C.C.A.Pa. A contractor’s public lia-  — 
bility policy must be construed in the © 
light of the purpose for which it is i 
tended.—American_ Mut. Liability Ins. 
Co. v. Buckley & Co.,.117 F.2d 845. 


C.C.A.Tenn. Highly technical ru 
of construction should not be appli 
to contract of liability insurance, but 
the whole document should be co 
strued in light of subject matter witl 
which parties are dealing and langua 
thereof should be given its natural and . 
ordinary meaning as understood in the 


business © world.—Maryland. Casualty _ 
Co. v. Cassetty, 119 F.2d 602. Mk 
D.C.Ga. An automobile casualt 


policy issued in Georgia by New Yor. 
mutual insurance company to a Georgia 
corporation was a Georgia contract, 
and construction thereof was to be 
governed by the law of Georgia. In- 
surance Law N.Y. § 340 et seq., as add- © “ 
ed by Laws 1916, c. 13.—Pink v. Geor- 
gia Stages, 35 F.Supp. 437. Sha 

D.C.Ga. The notation on back of 
automobile casualty policy issued by — 
New York mutual insurance company, | 
informing policyholder that he was @ 
member of the company and entitled — 
to vote at its meetings, and that con- 
tingent liability of policyholders was_ 
limited to one year, was not a part 
of the contract between company and 
holder, in absence of signature affixed — 
to the notice or reference thereto in 
body of policy—Pink v. Georgia Stag- 
es, 35 F.Supp. 4387. 

D.C.Ga: Where automobile casualty 
policy recited that it contained the en- 
tire agreement between the parties, 
nothing could be added to the contract 
as written, by construction or other- 
wise, except such terms as might be 
imposed upon the parties by opera- ‘ 
tion of some valid and applicable law e 
with reference to which the parties 
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: might be deemed to heve contracted.— 

Pink v. Georgia Stages, 35 F.Supp. 437. 
, Automobile casualty policy, treated 
merely as an insurance contract, was 
required to stand or fall as made, and 
court was without power to make a 
new contract to which the_ parties 


themselves did not agree.—Pink Vv. 
Georgia Stages, 35 F.Supp. 437. 
D.C.La. Where Mississippi automo- 


i bile owner applied for automobile lia- 
&. bility policy which was executed and 
x: issued from insurer’s office located in 

: Mississippi, the contract contained in 
the policy was a Mississippi “‘contract’’ 
and the law of that state entered into 
it and became a part of it—Wheat v. 
White, 38 F.Supp. 796. : 

‘D.C.Minn. An automobile liability 
policy which covers use of automobile 
by a third party with permission of 
insured is construable in the light of 
the language it contains.—Liberty Mut. 
ni Ins. Co. y. Stilson, 34 F.Supp. 885. 
aia D.C.Va. The Virginia Legislature 
_ -——sihaving used the words “to the owner of 

a motor vehicle’ in preference to the 
words ‘to any person” in statute re- 
quiring automobile indemnity insurance 


coverage 
the District Court could not 
read the statute into a nonownership 
_ policy covering only insured employer’s 
liability for injuries sustained through 
- negligence of employees in operating 
automobiles not owned by employer 
but for which employer would be li- 
able under the doctrine of respondeat 
_ superior. Code Va.1936, § 4326a.—Mil- 
ler v. Harleysville Mut. Casualty Co., 
37 F.Supp. 983. 

 pD.C.W.Va. The state road commis- 
sioner, under his statutory rule-making 
power, had a right to agree with a na- 
tional underwriters’ board that a copy 
of certificates of insurance required by 
ia the. * Financial Responsibility Law 
should be filed by him chronologically 
and should constitute the ten days’ 
notice required by the law as to the 
expiration of automobile liability 
policies, and notice thus acquired by 
the commissioner was sufficient, so that 
an accident occurring after the ex- 
piration date of a_ policy was not 
- covered thereby. Code W.Va.1931, 56- 
“W221; Acts W.Va.1935, ‘c. 61, §§ 5(a), 
-17.—Zurich General Accident & Lia- 
pality, Ins. Co. vy. Taylor, 38 F.Supp. 


The delivery to the state road com- 
missioner’s agent in person, of cer- 
tificates of insurance showing the ef- 
fective and expiration dates of auto- 
mobile liability policies contemplated 
‘by the Financial Responsibility Law 
requiring ten days’ notice of expira- 
tion of policies and providing that 
such notice shall be served by reg- 
istered mail or pursuant to the statute 
authorizing service of notice by de- 
livering a copy to the party in per- 
son, constituted “personal service” un- 
der the statute. Code W.Va.1931, 56- 
2-1; Acts W.Va.1935, c. 61, § 5(a).— 
Zurich General Accident & Liability 
Ins. Co. v. Tavlor, 38 F.Supp. 159. 

‘'D.C.W.Va. The rights of the parties 
under an automobile liability policy 
should be considered as of the time of 
the accident—New Century Casualty 
Co. v: Chase, 39 F.Supp. 768. 
D.C.W.Va. An insurer was not lia- 
ble under the provisions of an automo- 

bile liability. policy extending insur- 
ance for 30 days after death of named 
insured to cover named insured’s legal 
representative and any person having 
-eustody of automobile until appoint- 
ment and qualification of a representa- 
tive if written notice of death was giv- 
en to insurer within 30 days after date 
of death where required notice was 
given but no representative was ap- 
pointed until more than two months 
after death and about one week after 
accident, since the parties’ rights must 
be considered as of time of accident.— 
New Century Casualty Co. v. Chase, 39 
F.Supp. 768. 

Under an automobile liability policy 
extending insurance for 80 days after 
death of named insured to cover named 
insured’s legal representative and any 
person having proper temporary cus- 
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LIABILITY INSURANCE | 
tody of automobile until appointment 
and qualification of such legal repre- 
sentative, ‘legal representative’? means 
personal representative and does not 
include assigns of named insured.— 
New Century Casualty Co. v. Chase, 39 
F.Supp. 768. ; 2 

Where automobile liability policy 
issued to insurer’s agent covered any 
loss occurring incident to agency, 
agency terminated with agent’s death, 
and the subsequent appointment of 
agent’s son as insurer’s agent was not 
the appointment of a “legal representa- 
tive’ within policy provision giving 
coverage for 30 days to persons having 
custody of automobile until the ap- 
pointment and qualification of a legal 
representative, since the requirement 
of the policy was that a legal repre- 
sentative of the named insured and not 
of the insurer be appointed.—New Cen- 
cae Casualty Co. v. Chase, 39 F.Supp. 

The purpose of the provision of an 
automobile liability policy giving cov- 
erage for 30 days after death of named 
insured to persons having custody of 
automobile until appointment and 
qualification of a legal representative 
was to give relatives having custody of 
automobile coverage for 30 days in 
which to have a personal representa- 
tive appointed or to have the policy as- 
signed to some person as_ provided 
therein, and in absence of an assign- 
ment or the indorsement of such as- 
signment on policy or the appointment 
of an administrator within 30-day pe- 
riod, that extended coverage expired.— 
New Century Casualty Co. v. Chase, 39 
F.Supp. 768. 

Where an administrator was not ap- 
pointed for named insured until more 
than two months after his death and 
about one week after accident, and no 
request was made for assignment of 
automobile liability policy, insurer 
could. assume that interested parties 
intended to let policy expire according 
to its terms, and in absence of any 
wrongdoing or conduct causing injury 
to any one, insurer was not “estopped” 
from seeking a declaratory judgment 
that policy was not in effect on date 
of accident.—New Century Casualty 
Co. v. Chase, 39 F.Supp. 768. / 

Cal.App. Where an ambiguity — is 
shown to exist in an automobile lia- 
bility policy, it is not essential for 
one seeking to recover under the policy 
to establish which of two construc- 
tions is the more logical, but the con- 
tract must be interpreted in the sense 
in which the promisor believed at time 
of making it that the promisee under- 
stood it. Civ.Code, §§ 1649, 1654.— 
Norton v. Farmers Automobile Inter- 
Insurance Hxchange, 105 P.2d 136, 


Ga. In determining whether an in- 
surance contract, such as an automobile 
casualty policy, is one on the assess- 
ment plan, the articles of incorporation 
and the by-laws of the insurance com- 
pany are not to be considered unless 
they are made a part of the policy.— 
Pink v. A A. A. Highway HExpress, 18 
S.E.2d 337, 191 Ga. 502. 

Ind.App. A strict interpretation of 
automobile liability policy is required 
as against insurer, and that interpreta- 
tion must be followed in doubtful cases 
which is most favorable to the insured. 
—Automobile Underwriters v. Camp, 32 
N.H.2d 112. 


Miss. The purpose of requiring oper- 
ator of public bus to carry insurance 
was for protection of public, and ap- 
plicable provisions of the statutes re- 
quiring insurance become part of pol- 
icy issued thereunder. Code 1930, § 
7124.—Commercial Casualty Ins. Co. vy. 
Skinner, 1 So.2d 225. 

Mo.App. Where meaning of words in 
liability policy was ambiguous, con- 
struction thereof, most favorable to in- 
sured would be adopted.—Daub vy. 
Maryland Casualty Co., 148 S.W.2d 58. 

N.H. Where motor vehicle liability 
policy had a “supplementary applica- 
tion” attached, stating that insured en- 
gaged no employees in his business 
application was a part of contract, an 
insured, though he did not sign appli- 
cation, was in no position to claim that 
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injuries to employees were covered. : 
S. Fidelity & Guaranty Co. v. Snierson, — 
19 A.2d 412. . F 4 eR 

N.H. The statute providing that in 
event of insured’s death that automo- 
bile liability policy shall cover legal . 
representatives of insured during un- 
expired portion of policy intends that 
someone shall be covered during unex- 
pired portion of policy, and that pro- 
tection purchased by insured in his 
lifetime shall not be forfeited by his 
death. Laws 1937, ec. 161, § 17, subd. 
4.—Merchants Mut. Casualty Co. Vv. 
Egan, 20 A.2d 480. { 

The term “legal representatives’, as 
used in statute providing that in event 
of insured’s death that automobile lia- 
bility policy should cover legal repre- 
sentatives of insured during unexpired 
portion of policy, would be construed 
as meaning heirs. Laws 1937, ¢c. 161, § 

17, subd. 4.—Merchants Mut. Casualty 
Co. vy. Egan, 20 A.2d_ 480. 

Under statute providing that in event 
of insured’s death automobile liability 
policy shall cover legal representatives 
of insured during unexpired portion of 
policy, where insured’s wife was in- 
volved in accident after insured’s death, 
but before expiration date of policy, 
wife was a “legal representative’ of 
insured within meaning of statute, so 
as to be entitled to protection of poli- 
cy. Laws 19387, ce. 161, § 17, subd. 4.— 
Merchants Mut. Casualty Co. vy. Egan, 

20 A.2d 480. i ; 

N.H. The provision in automobile li- 
ability policy, requiring that notice 
of name of insured’s legal representa- 
tive be given to insurer within 30 days 
after death of insured as a condition 
precedent of liability of imsurer for 
unexpired. portion of policy, was in- 
valid as being inconsistent with statute 
specifically requiring in event of in- 
sured’s death that policy should con- 
tinue in force for full policy period, 
and hence insurance commissioner was 
without power to approve of such pro- 
vision. Laws 1937, c. 161, §§ 16, 17, 
subd. 4.—Merchants Mut. Casualty Co. 

v. Egan, 20 A.2d 480. 

N.J. A clause extending coverage of 
automobile liability policy to one using 
the automobile with permission of the 
named insured contained no ambiguity 
which would permit application of prin- 
ciple that doubtful language is to be 
construed most strongly against the in- 
surer.—Cronan vy. Travelers Indemnity 
Co., 18 A.2d 18, 126 N.J.L. 56. 


N.J.Sup. An ambiguous automobile 
liability insurance policy, drawn by in- 
surer, must be construed most strong- 
ly against insurer.—Biehler v. Great 
American Indemnity Co., 21 A.2d 225. 
127 N.J.L. 114. 


N.Y.City Ct. In construing liability 
policy executed to cover general con- 
tractor, in wrecking or demolishing of 
buildings or structures, the terms of 
the policy should be strictly construed 
to effect the purposes for which the 
coverage was sought and apparently 
given, and an exception in the policy 
would not be permitted to emasculate 
the reasonable intendments unless the 
exception was so palpably consistent 
with the contention of noncoverage that 
any adverse construction would do vio- 
lence to plain common’ sense.—Peter 
Doelger, Inc., v. Metropolitan Casualty 
Ins. Co. of New York, 28 N.Y.S.2d 336. 

N.Y.City Ct. Liability policy, issued 
to general contractor, covering him in 
wrecking or demolishing of buildings 
or structures, was required to be read 
in the light of the purpose for which 
it was issued.—Peter Doelger, Inc., y. 
Metropolitan Casualty Ins. Co. of New 
York, 28 N.Y.S.2d 336. 


Ohio App. If there was no ambiguity 
in automobile liability policy, no con- 
struction of the policy was required.— 
Shoup v. Clemans, 31 N.H.2d 103. 

Okl. The manifest purpose of stat- 
ute requiring the taking out of a 
policy of liability insurance as a con- 
dition of the granting of a certificate 
for passenger carrying vehicles on im- 
proved public highways is the protec- 
tion of passengers and members of the 
public who may be injured by negli- 
gence of bus operators, and such a 


“ 
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relating to motor carriers, 
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at “was W 
nt to the provisions of a certain 
pter of the Session Laws of 1923, 
} but the 
policy became effective when the Ses-. 
sion Laws of 1933, amending that 
statute, were in effect, and was filed 
pursuant to the amendatory act, the 
provisions of the amendatory act were, 


' as a matter of law, substituted for 


the prior statute. 47 OkISt.Ann. § 
169.—Utilities Ins. Co. v. Potter, 105 
BQUE 2597 ‘ 


Where a motor carrier files with 
Corporation Commission liability in- 
surance bond as prerequisite to issu- 
ance of certificate of convenience and 


. necessity, neither carrier, nor its bonds- 


x 


men, may. successfully contend that 
its bond limits the liability imposed 
by statute, except as to amount. 47 
OkI.St.Ann. § 169.—Utilities Ins. Co. 
v. Potter, 105 P.2d 259. ; rena 
S.C. In construing a contract, such 
as a workmen’s compensation policy, 
the court is bound by the terms there- 
of.—Patterson v. Courtenay Mfg. Co., 


+14 S.B.2d 16, 196 S.C. 515. 
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Tex.Civ.App. A policy to insure rail- 
road against liability for injuries or 
death suffered by any person in con- 
nection with the construction of cer- 
tain underpasses, overpasses and ap- 
proaches and other work in connection 
therewith, was required to be con- 
strued more favorably to the insured 
than, to the insurer where policy was 
-somewhat ambiguous.—Standard Acci- 

dent. Ins. Co. v. Thompson, 146 S.W. 
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_ W.Va. A provision, in automobile li- 


ability policy, extending insurance to 


replacing automobile as of date of its 
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amended S27; 
Code Ga.1933, §§ 22-1502, 22-1505, 56- 


a 


delivery to insured, was inserted in the 
policy for benefit of insured, and, un- 
der . liberal. construction rule, every 
reasonable, effort not amounting to 
change in phraseology would be in- 
voked. to secure benefit to insured.— 
Thompson vy. State Automobile Mut. 
Ins. Co., 11 S.E.2d 849. 

Wis. A public liability insurance 
policy covering the operation of a 
dance hall in Nebraska by a Nebraska 
eorporation, being a Nebraska con- 
tract, is governed by. the Nebraska law. 
—Archer Ballroom Co. of Nebraska v. 
Great. Lakes Casualty Co., 295 N.W. 
702, 236 Wis. 525.) ! 
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 -D.C.Ga.. Where automobile casualty 
policy issued in Georgia by New York 
mutual insurance company expressed 
only a cash premium and made no ref- 
erence to any contingent liability, and 
Superintendent of Insurance of the 
State of New York, as liquidator of the 
company, thereafter sought to recover 
assessment from insured, superintend- 
ent had burden of showing that insured 
had notice, at time contract was made, 
of provision in company’s charter au- 
thorizing an assessment. Insurance 
Law N.Y. § 340 et seq., as added by 
Laws 1916, c. 13; § 346, as amended by 
Laws 1923,-c. 811, § 7; Code Ga.1933, 
§§ 22-1502, 22-1505, 56-1408 to 56-1425, 
56-1417.—Pink v. Georgia Stages, 35 F. 
Supp. 437. 


_ Where automobile casualty policy is- 
sued in Georgia by New York mutual 
insurance company expressed only a 
“cash premium and contained no refer- 
ence to any contingent liability for as- 
sessment, and there was no proof that 
insured had notice of charter provision 
‘of company authorizing an assessment, 
the insured was not subject to assess- 
ment, aside from any, obligation which 
he might have as a member of the com- 
“pany, but. policy constituted a valid 
“nonassessable policy on which insured 
was liable for unpaid premiums., In- 
surance Law N.Y. § 340 et seq., as 
added by Laws 1916 c. 18; § 346, as 
by. Laws 1923, c. 811, 
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“sessment, 


policy was issued in Georgia by New 
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te 66-1425, 5 nk . 

a Stages, 35 F.Sup] tL ae 
On the question of liability 
where automobile casualty 
York $$mutual insurance company, 
olicyholder became a member 
of the company, in the sense that a 
stockholder is a member, depended on 
policy as a Georgia contract, and was 
governed as to interpretation and effect 
by the Georgia law, although the rights, 
privileges, and liabilities of holder as a 
member, if it were determined that he 
was’ a member, would be governed by 
New York law. Insurance Law N.Y. § 
340 et seq., as added by Laws 1916, ¢. 
13; § 346, as amended by Laws 1923, 
ce. 811, § 7; Code Ga.1933, §§ 22-1502, 
22-1505, 56-1408 to 56-1425, 56-1417. 
“or v. Georgia Stages, 35 F.Supp. 


On the question of Jiability to assess- 
ment, where automobile casualty policy 
was issued in Georgia by New York 
mutual insurance company, policyhold- 
er could not be made a member of the 
company, in the sense that a stockhold- 
er is a member, without his consent, 
and neither charter of company nor its 
by-laws, nor any provision of New 
York statute could make holder a mem- 
ber unless he contracted with reference 
to such charter or by-laws or New 
York statute. Insurance Law N.Y. § 
340 et seq., as added by Laws 1914, ec. 
13; § 346, as amended by Laws 1923, c. 
811, § 7; Code Ga.1933, §§ 22-1502, 22- 
1505, 56-1408 to 56-1425, 56-1417.— 
Pink v. Georgia Stages, 35 F.Supp. 437. 

On the question of liability to assess- 
ment, the mere making of a contract of 
insurance with a mutual insurance com- 
pany does not make the insured a mem- 
ber of such company in the sense that 
a stockholder is a member, and mere 
acceptance of automobile casualty poli- 
ey issued in Georgia did not make in- 


sured a member of New York mutual 
insurance company, in absence of any-. 


thing in the contract between the par- 
ties to show an intent that insured 
should become a member. Insurance 
Law N.Y. § 340 et seq., as added by 
Laws 1916, c. 13; § 346, as amended by 
Laws 19238, ec. 811, § 7; Code Ga.1933, 
§§ 22-1502, 22-1505, 56-1408 to 56-1425, 
56-1417.—Pink v. Georgia Stages, 35 
F.Supp. 437. 

On the question of liability to assess- 
ment, where automobile casualty poli- 
ey was issued in Georgia by New York 
mutual insurance company, if it were 
assumed that insured by accepting poli- 
cy in Georgia became a member of the 
New York corporation, the obligations 
of membership were required to give 
way to the contractua) obligations cre- 
ated by the insurance contract as such, 
in so far as tne obligations were in 
conflict, and hence, where to impose up- 
on insured the liability as member to 
which he did not assent would be in di- 
rect conflict with the insurance con- 
tract, insured was not bound as a mem- 
ber, irrespective of New York statute 
and charter provisions of which insured 
did not have notice. Insurance Law 
N.Y. § 340 et seq., as added by Laws 
1916, c. 18; § 846, as amended by Laws 
1923, ¢ $11). 81-73 Code).Ga.1933) 88 
22-1502, 22-1505, 56-1408 to 56-1425, 
56-1417.—Pink v. Georgia Stages, 
F.Supp. 437. 

§ 17 : 

Fla. Where workmen’s compensation 
policy specified each occupation insured 
by code number, insured was not liable 
for premium on other occupations in 
which insured was engaged which were 
not designated in the policy.—Mary- 
land Casualty Co. v. Jinks, 198 So. 17. 

Tex.Civ.App. Where workmen’s 
compensation and employer’s liability 
policies. provided for cancellation on 
written notice and for computation of 
premium at rate in accordance with 
cancellation table, and insured enjoyed 
benefits and immunity from liability 
for damages on account of personal in- 
juries sustained by its employees dur- 
ing the time policies were in force, and 
sole cause for its request for cancella- 
tion was dissatisfaction with the man- 


n 
to as- 


lar audits of insured’s account to di 


35. 


er in which insurer serviced claims_ 
nder workmen’s compensation policy, — 
and benefits paid by insurer exceeded 
amount of premiums, in action fo: 
premiums, insured was not entitled to 
rescission of policies on ground that — 
financial condition of insurer was mis 
represented to insured, on 
amount of premiums. z 
Civ.St. art. 8306 et sea.—Port Iron & 
Supply Co. v. Moore, 153 S.W.2d. 319 
error refused. ANE 2) 
Where insured requested cancellation 
of workmen’s compensation and em- — 
ployer’s liability policies and insur 
was not entitled to rescission of co 
tracts under which it enjoyed benefi 
amount of insured’s premium liabili 
was measured by the valid provisio 
of the contracts which authorized can 
cellation.—Port Iron & Supply Co. v.- 
Moore, 153 S.W.2d 319, error Bee 


§ 18 d ; fe! 
D.C.Ga. Holder of automobile ee 

ualty policies issued in Georgia by ew if 
York mutual insurance company | eee 
not entitled to set off unpaid premiums 
against claim for losses insured against pe 
by one of the policies, Insurance Law 
N.Y. § 420, subd. 2, as added by L : 
L932, C1918" 5455) sn bdss desayas 
—Pink v. Georgia Stages, 35 F.Supp. 
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La.App. In insurance company’s 
for amount of earned premium on li 
bility insurance policy canceled by 
plaintiff, evidence held to show tha 
there was never a completed and bind 
ing contract between parties becaus' 
there was no meeting of minds as t 
price and policy was never in -defend- 
ant’s possession.—Commercial Stanca 
on Co. v. Market Produce Co., 1 
In insurance company’s suit 
amount of earned premium on liv 
insurance policy canceled by ‘p-a- 
burden was on plaintiff to. prove 
istence of completed and binding ec 
tract between parties, and _ plainti 
failure to discharge such burden 
quires that such issue be reso 
against it—Commercial Standard 
Co. v. Market Produce Co., 197 So. 
Tex.Civ-App. In suit by insurer’s re- 
ceiver to recover insurance premiums 
on workmen’s compensation and pu 
lic liability policies under which pr 
mium depended upon amount of r 
muneration paid by insured to em- 
ployees and ‘degree of risk incurred by — 
employees, uncontradicted testimony of — 
insurer’s agent, who had made regu 


termine amount of premiums earne 
that all amounts found due had been 
pele justified judgment for insured, — 
ernon’s Ann.Civ.St. art. 3736.—Moore — 
v. McKinney, 151 S.W.2d 255. phen 


N.Y.Mun.Ct. 
ercised its option to cancel liability in- 
surance, it was entitled to return of 
premium paid by it, less the earned — 
premium, without any deduction for © 
commissions deducted by broker, to — 
whom premium had been paid, before, — 
forwarding balance of premium to in- _ 
surer.—1501 Sixty-Ninth Street Corpo-~ 
ration _v. Consolidated Taxpayers Mut,. 


Ins. Co., 29 N.Y.S.2d 269, 176 Mise. 
747, uy Teme 
§ 31 MES). 

C.C.A.Fla. An insurance policy may 


be canceled by mutual consent of the 
contracting parties, notwithstanding 
provision in the policy specifying a 
method of  cancellation.—Continental 
Casualty Co. v. Giller Concrete Co., 
116 F.2d 431. 


Agreement between insurer’s agent. — 
and insured’s representative, for can- 
cellation of automobile liability | pol- 
icy covering truck, to be effective when 
the insured secured substitute coverage 
with another company, was valid even 
though the provision of policy specify- — 
ing method of cancellation was not = 
followed.—Continental Casualty Co. v. 

Giller Concrete Co., 116 F.2d 431. 

Where parties agreed to cancellation 
of automobile liability policy covering 
truck, to become effective when in- 


§ 81 


“pured secured other coverage, and in- 
sured’s employee misinformed, second 
insurer’s agent that first policy had 
beem canceled, and second insurer for- 
warded policy application in letter 
which was written under misapprehen- 
sion of facts relating to cancellation 
of first policy, and stated that it might 
be accepted as evidence of insurance 
coverage, and at time truck was in- 
volved in accident insured had not 
made formal application for policy 
" from second insurer and no policy had 

era been issued, no insurance contract be- 
e tween second insurer and insured came 

into existence and first policy was op- 
~ erative at time of accident.—Continental 
_ Casualty Co, v. Giller Concrete Co., 116 
* BY2d.431. 

‘Me. Evidence failed to establish that 
insured under automobile liability poli- 
ey voluntarily surrendered policy for 
cancellation shortly after having been 
adjudged a bankrupt, so that policy 
‘was not in force when insured had au- 
tomobile accident shortly thereafter, 
in view of insured’s negotiation with 

- insurer’s general agent.—Laforge v. Le- 
Blane, 18 A.2d 138. 

‘N.J.Ch. An insurance company, by 
4 accepting New Jersey plan for granting 
- of workmen’s compensation insurance 
to employers unable to secure it for 
themselves, whereby each of several in- 

surance companies agreed to insure the 

risks assigned to it, in consideration 
' of the identical agreement of other com- 
panies, which contained limitations as 
to right of cancellation of policies is- 
sued thereunder, ‘“‘waived” its statutory 
right of cancellation of workmen’s com- 
_ pensation policies assigned to it under 

_ the plan. N.J.S.A. 34:15-70 et seq., 
$4:15-77 to 34:15-79, 34:15-81, 34:15- 
~~ 88 to 34:15-90.—Magna Mfg. Co. v. 

_ Atn'a Casualty & Surety Co., 18 A.2d 
, 565, 129 N.J.Wq. 142. 


_ The New Jersey plan for granting of 
- workmen’s vompensation insurance to 
employers unable to secure it for them- 

_ gelves, which contained limitations as to 
right of cancellation of policies issued 
thereunder, was an executory agreement 
to insure, and a policy issued by a 
company on a risk assigned to it was 
fulfillment of such contract, but the 
issuance of a policy containing usual 
cancellation clause would not render 
. agreement limiting right of cancellation 
void, in view of intention of the parties. 
_ N.J.S8-A. 34:15-70 et seq., 34:15-77 to 
» 34:15-79, 34:15-81, 34:15-88 to 34 :15- 
 90.—Magna Mfg. Co. v. Adtna Casualty 
 & Surety Co., 18 A.2d 565, 129 N.J.Eq. 
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The fact that prior to ap- 
eee for insurance against liabili- 

y for damage resulting from opera- 
tion of fleet of trucks several liability 
claims for personal injuries and prop- 
erty damage had been made against 
company by which applicant was at 
the time insured resulting in loss to 
such company was fact ‘‘material to 
the contract’ within meaning of Cali- 
fornia statute requiring disclosure of 
material facts to insurer and authoriz- 
ing rescission of insurance contract for 
concealment. St.Cal.1935, p. 505, §§ 
330-332, 334.—Gates v. General Casual- 
- ty Co. of America, 120 F.2d 925. 


C.C.A.N.J. An automobile liability 
insurer cannot plead insured’s lack of 
co-operation as defense to third per- 
re son’s action to recover from insurer the 

im amount of judgment obtained by third 
_ person against insured for injuries sus- 

tained in automobile accident, if pol- 

icy is a ‘“‘required’ policy’? under New 
Jersey financial responsibility statute. 
-N.J-S.A. 39:6-1, 9:6-20, subd. a.— 
Merchants. Indemnity Corporation of 
New York y. Peterson, 113 F.2d 4. 


D.C.Mass. Where automobile liabil- 
ity policy permitted cancellation on 
written notice of not less than 15 days, 
and on March 25 insurer notified in- 
sured of cancellation for nonpayment 
of unpaid balance of premium, to be- 
come effective April 16, and at same 
A time sent notice to registrar of motor 
ul vehicles in Massachusetts in accordance 
; ' with state law, and insured then made 
$ a further partial payment of premium 
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but was informed that balance of 
premium would have to be paid before 


April 16, to reinstate the policy, and no 
further payments were made, the pol- 


icy was cancelled on April 16, and in-_ 
surer was entitled to declaratory judg- | 


ment absolving it from any liability 
arising out of accident in which_in- 
sured was involved on April 18. Jud. 
Code § 274d, 28 U.S.C.A. § 400; GL, 
Ter.Ed., Mass. c. 90, § 1 et seq.—Hart- 
ford Accident & Indemnity Co. vy. Se- 
greto, 37 F.Supp. 614. j 
Conn. Generally, where a judgment 
creditor of an assured brings an action 
against insurer, under statute permit- 
ting that to be done, creditor stands 
in the shoes of the assured, and any 
defense which would be good. against 
the latter is good against the former.— 
Curran vy. Connecticut Indemnity Co. of 
New Haven, 20 A.2d 87, 127 Conn. 692. 
Ohio. Though statute provides that 
an injured person may, by supple- 
mental petition, proceed against an 
insurer after judgment is obtained 
against insured who was_ responsible 
for the injury, that provision must be 
interpreted to mean that such right is 
subject to the conditions of the insur- 
ance contract entered into between the 
insurance company and the insured, 
including conditions which are condi- 
tions subsequent to be performed by 
the insured after an injury covered by 
the policy occurs, but which become 


conditions precedent to a_ right of 
action on the policy. Gen.Code, § 
9510-4.—Conold v. Stern, 385 N.H.2d 


133, 138 Ohio St. 352, affirming 36 N. 
H.2d 38, 67. Ohio, App, 134. 

The conditions of an automobile lia- 
bility policy are enforceable, not only 
against the insured, but against all 
persons who seek relief under the 
policy, since otherwise the statutes 
relating to liability of an insurer under 
a liability policy and to application 
of insurance money to judgment 
against the insured, would violate the 
“due process of law” clause of the 
Constitution. Gen.Code, §§ 9510-3, 
9510-4.—Conold v. Stern, .35 N.H.2d 
133, 138 Ohio St. 352, affirming 36 N.H. 
2d 38, 67 Ohio App. 134. 

An insured’s failure to comply with 
a cooperation clause in automobile lia- 
bility policy constituted a good de- 
fense to insurer, as against one seek- 
ing under statutes to recover from the 
insurer the amount of judgment 
against the insured for personal in- 
juries. Gen.Code, §§ 9510-3, 9510-4.— 
Conold y. Stern, 35 N.E.2d: 133,- 138 
Ohio St. 352, affirming 36 N.H.2d 38, 
67 Ohio App. 134. 

Ohio App. An insured’s statements, 
in application for automobile liability 
policy, respecting other insurance and 
cancellation thereof and insured’s past 
accidents, constituted ‘‘warranties as 
to material facts’? which went to va- 
lidity of insurance contract, especially 
where application and policy provided 


that insured warranted truth of state- 
ments as to material facts, and, if 
statements were false, they voided the 


insurance contract regardless of in- 
sured’s knowledge of their falsity or 
insured’s intention; the policy being 
void ab initio—Republiec Mut. Ins. Co. 
pees Goes 35 N.E.2d 467, 66 Ohio App. 
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Cal.App. Where there was construc- 
tive delivery of automobile liability 
policy, making liability attach when 
olicy was forwarded from home of- 
ce, but insurers subsequently de- 
manded indorsement suspending cov- 
erage when the automobiles should 
be operated by insured’s son, and in- 
sured refused to sign the rider and 
policy was returned to insurers and 
marked ‘“‘cancelled,” there was a “can- 
cellation” of the policy, precluding in- 
sured from recovering on policy sub- 
sequently obtained from another in- 
surer pursuant to application war- 
ranting that there had been no previ- 
ous insurance or cancellations.—Shnell 
v. Globe Indemnity Co., 109 P.2d 1018. 
,Miss. Insurer could not escape lia- 
bility under public liability policy is- 


; § 36 ery, 
C.C.A.Neb. Evidence supported find- 
ing that application made by college 


choir director for automobile liability — 


policy, insuring bus owned by director 
and used by choir, which gave name 
of applicant as the college, was an 
acceptance of insurer’s offer to rein- 
state former policy, which had been 
permitted to lapse, in which the col- 
lege choir was named assured, in view 
of fact that application recited that 
it was an application to reinstate the 
former policy.—State Farm Mut. Au- 
tomobile Ins, Co. v. Mackechnie, 114 F, 
2d 728. 4 
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Conn. Where additional insured un- 
der automobile liability policy contain- 
ing co-operation clause failed to notify 
insurer of action pending against him, 
and failed to notify insurer of his 
whereabouts though defense of assump-. 
tion of risk was available to him in the 
action, and insurer failed to appear 
and defend and judgment was entered 
by default against additional insured, 
insurer could not. be held liable for 
amount of judgment recovered by 
plaintiff, on ground of “waiver’’ or of 
“estoppel” in the.absence of evidence 
that additional insured knew of insur- 


er’s failure to appear for him, or that - 


he was misled to. his injury.—Curran vy. 
Connecticut Indemnity Co. of New 
Haven, 20 A.2d 87, 127 Conn. 692. 


api § 44 bits 
Tex.Civ.App. A compensation insur- 
er was not “estopped” from denying 
authority of its local agents to bind in- 
surer by statements that a  compensa- 
tion policy, issued at time employer 
was engaged solely in retail dry goods 
business,~ covered junk business, in 
which the employer subsequently ‘en- 
gaged where agents were mere solicit- 
ing agents. Vernon’s Ann.Civ.St.. art. 


8306 et seq.—Aitna Casualty & Surety. 


Co. vy. Block, 142, S.W.2d 445, error 
granted. — : 
8 FB ig hy a 
C.C.A.Cal. In action to. recover up- 
on a policy insuring trucking com- 
pany against liability for damage re- 
sulting from operation of trucks, un- 
der California law, the fact that in- 
surer discovered that insured had mis- 
represented the name of its previous 
insurance carrier did not “estop” in- 
surer to. rely on other representations 
by insured, the falsity of which was 
not discovered until later, as justify- 
ing cancellation of insurance. St.Cal. 
1935, p. 505, §§ 330-332, 334.—Gates v. 
General Casualty Co. of America, 120 
F.2d 925. 


The fact that insurer has cause for 
suspicion as to truth of representations 
made by applicant for insurance and 
relied on by insurer does not under 
California law constitute such knowl- 
edge as would “estop”’ insurer to set 
up the falsity of such representations 
by way of defense to an action brought 
to enforce the apparent liability on 
the policy. St:Cal. 1935, p. 505, §§ 330- 
332, 334.—Gates v. General’ Casualty 
Co. of America, 120 F.2d 925, 

C.C.A.Neb. Where named assured in 
automobile liability policy was college 
ehoir, and it appeared that insurer 


had dealt with and insured the choir 


as a legal entity capable of and actu- 
ally transacting business, exercising a 
power of contract separate from its 
members, insurer was ‘‘estopped” from 
denying liability under policy to teach- 
er accompanying choir who was in- 


jured as result of accident, and who 


held judgment against choir director 
and bus driver on ground that choir 
as assured, included  teacher.—State 
Farm Mut. Automobile Ins. Co. ¥, 
Mackechnie, 114 F.2d 728, 


at exp would not 
s due to mistake by policy 
of insurer with respect 
fication in which work 


y contractor or its broker, the mis-’ 
tatement was in legal effect the act 
f insurer, and insurer was precluded 
rom asserting the erroneous statement 
as a defense in action on the policy.— 
Commercial Standard Ins. Co. vy. Remer, 
we lt9) H.20" 66. ( 
 Cal.App. Where automobile 
with buyer’s consent orally requested 
insurance broker to procure an auto- 
mobile liability policy, and broker pre- 
-. pared rd forwarded application to 
another broker who prepared policy of 
insurance which was executed by buyer 
wk» made no representations, and mis- 
Pepiceentations came into contract 
wholly through act of insurer and its 
agents without investigation, insur- 
er was not entitled to cancellation of 
policy on ground that there was breach 
of material warranties rendering policy 
void.—Mercer Casualty Co. v. Lewis, 
‘108 P.2d 65, 41 Cal.App.2d 918, x 
Where automobile salesman with 


surance broker to procure automobile 


_ and forwarded application to another 
- broker who prepared policy, including 

alleged warranties without consulta- 

- tion with buyer who executed policy 

-and it was not shown that buyer or 

his agents had any knowledge of what 

_ had been inserted in the policy, insur- 

er was not entitled to cancellation of 

policy on ground that insured was 

“estopped” by his conduct in aceepting 

__the policy without objection to mislead- 
- ing warranties inserted by broker.— 

_ Mercer Casualty Co. y. Lewis, 108° P. 
2d 65, 41 Cal.App.2d 918. 

a N.Y.City Ct. The fact that’ public 
liability insurer investigated injury to 
_ insured’s employee and sought to make’ 
a settlement with employee prior to 
commencement of employee’s action 
against insured, based on failure to 
secure payment of compensation, did 
~ not *‘estop” insurer from contesting in- 

- gured’s action on policy to recover 
amount paid to employee on ground 
that liability to employee was not 

& covered by policy, notwithstanding in- 
_ sured’s ignorance of coverage of policy. 

- Workmem’s Compensation Law, § 50.— 

_ Cullinane y, Travelers Ins. Co., 26 N.Y. 

Be js. 20.933. * yt t 

3 _Tex.Civ.App. Where automobile _li- 

ability insurer undertook defense of ac- 

tion by injured party against insured 
under a “non-waiver agreement’, which 
provided that action of insurer in de- 
fending suit should not be construed 

vas waiving any existing rights or de- 
fenses which it might have, the only 
rights secured by insurer under agree- 
ment was benefit of defending suit by 
injured party against it upon judgment 

. against insured on ground of alleged 
~ preach by insured of conditions of poli- 

~ cy.—Traders & ‘General Ins. Co. v. 

- Davis, 142 S.W.2d 826, error dismissed, 

‘judgment correct. ; 
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C.C.A.Okl. Under local law of Okla- 

; homa, an insurer which, with knowl- 
edge actual or imputed of facts consti- 
 tuting grounds for forfeiture, collects 
_ premiums on policy and retains them 
until loss has occurred, is barred by 
“estoppel” from asserting the forfeiture 
— though policy provides that none of 
— insurer’s officers or agents can waive 
any of its provisions except by writ- 
- ten indorsement on the _ policy.—Com- 
uy mercial Standard Ins. Co. y. Remer, 


119 F.2d _ 66. 

Under local law of Oklahoma, where 
policy writing agent was empowered to 
— ecountersign policies, and agent knew, 
- when broker requested that particular 
-  elassification be incorporated in policy 
insuring road contractor against lia- 
- bility for death of employees, that ex- 
- plosives would be used, and insurer 
thereafter continued to collect premi-' 
-* ums and otherwise treat the policy as 


/ “0 
riginal policy that 


salesman . ©.C.A.Ind. An 


buyer’s consent orally requested in-— 


a liability policy and broker prepared 


neel policy 
-application 


not be used, insurer was barred by 


death of employee from use of explo- 


without misrepresentation Sives, particularly where insurer_ de- 


manded additional premiums on basis 
of another classification after acquiring 
knowledge that explosives were being 
used and otherwise continued to treat 
policy as in foree.—Commercial Stand- 
ard Ins. Co. v. Remer, 119 F.2d 66: 
49 4 

automobile liability 
insurer which discovered that favor- 
able testimony procured by insured 
moturist was perjured, but which 
thereafter proceeded with trial, was 
not entitled to assert in an action on 
the policy by the injured plaintiff 
who had recovered a judgment against 
insured that the insured ‘had failed to 
comply with a clause of the policy 
requiring insured to render “full co- 
operation” in furnishing evidence and 
procuring the attendance of witnesses. 
—De Hart v. Illinois Casualty Co., 116 
F.2d 685. : 


C.C.A.N.Y. Where automobile liabil- 


ity insurer assumed defense of action 
against third. corporation but with- 
drew when third corporation’s presi- 
dent testified. upon pretrial examina- 
tion that he had control of truck at 
time of accident, insurer was not “es- 
topped” from denying liability where 
no prejudice resulted from undertak- 
ing the defense or from any questions 
ealling for conclusion of witness.— 
Kearns Coal Corporation v, U. S, Widel- 
ity & Guaranty Co., 118 F.2d 33. Fi 
_Where insurer has withdrawn at a 
time and under circumstances where 
the insured is left an adequate _op- 
portunity to defend, under New York 
aw prejudice to insured must be 
shown in order to create an “estoppel” 
against the insurer from thereafter 
denying liability—Kearns Coal Cor- 
poration ‘v. U. S. Fidelity & Guaranty 
Co., 118 F.2d 33. F 

Where insurer withdrew from case 
after corporation’s president testified 
on pretrial examination that. he had 
charge of truck at time of accident, 
and objection was made at trial to com- 
petency of witness to express opinion 
and record showed that president un- 
derstood the facts and reaffirmed his 
pretrial testimony, no prejudice result- 
ed from conduct of insurer so as to 
create an “estoppel” against it from 
denying liability—Kearns Coal Cor- 
poration vy. U. S. Fidelity & Guaranty 
Co., 118 F.2d 33. ‘ 

€.C.A.N.Y.. Where’ liability insurer 
assumed defense of personal injury 
action in state court against insured, 
in which defense sought’ to be main- 
tained was that person injured was an 
employee of insured at work at time 
of injury, so that State Workmen’s 
Compensation Law was applicable, and 
insurer did» not then question its lia- 
bility because of any limitations in its 
policy relating to employees of in- 
sured, insurer, by continuing defense 
to final judgment became “estopped” 
to raise such issue in, a subsequent 
action by person injured by insured 
against insurer on liability policy. In- 
surance Law N.Y. § 167; Workmen’s 
Compensation Act N.Y., § 1 et seq.— 
Jones v. Zurich General Accident: & 
Liability Ins. Co.. 121 F.2d 761. 
D.CO.N.Y. Under New York law, 
where insurer does not willingly and 
knowingly accept defense of action 
against insured after breach of con- 
dition of liability policy, there must be 
some element of estoppel to the preju- 
dice of insured in making its defense 
before 
waived breach of condition, and hence 
prompt disclaimer by insurer is a pro- 
tection to it.—Associated Indemnity 
Corvoradon v. Garrow Co., 39 F.Supp. 
Conn. Where insurers under auto- 
mobile liability policies defended two 
actions against insured under a reserva- 
tion of right, ins"rers were not preclud- 
ed from denying liability under policies 
in action by insured against insurers 


to rec 


; and. 
explosives would 


127 Conn, 51 
“estoppel” from denying liability for 


.for damages, 


-as to public liability, since insured was 


insurer can be heid to have. 


) ver ‘amount’ of fddomen wie 
dered lacanhse him,—Manthey v. A ends Ag 
lon teem ae Ins..Co., 1s A.2d 397, | 

i oP i 
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Idaho. 
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ae 


properly defend.—Boise Motor | 
v. St. Paul Mereury Indemnity 
Pisa ort, iz 

Where insurer elected to go forwa 
with defense of action against insu 
after receiving notice that ins 
would not consent to reservation o 


provision in garage liability insur 
nolicy requiring insurer to defend 
and created a hazar 
which justified insured in employing 

own attorneys to protect itself, and 
the fee paid the attorneys was properly 
chargeable against insurer.—Boise M 
tor Car Co. v. St. Paul Mercury Inden 
nity Co.,°112 P.2d 1011. dea! 
N.Y.City Ct. A statement by som 


~~ a 


insured’s liability to employee for fail 
ure to secure payment of compensatio 
was not within coverage of policy. 
Workmen’s Compensation Law § 50.- 
Cullinane v. Travelers Ins, Co., 26 | 
$!2d)933; Pe , 

The provisions of public liabilit 
policy that insurer should have exch 
sive control of any accident claim 
would not be interpreted so as to baie 
lify provisions relating to coverage « 
policy.—Cullinane v. Travelers Ins. Co. 
26 N.Y.S.2d 933. ; RLGN 

The fact that public liability — 
surer, upon commencement of actio 
against insured by insured’s employee 
based on failure to secure payment o 
compensation, appeared for insured, 
obtained extension of time to plead and 
did not for three weeks inform insured 
that claim was not covered by policy 


did not “estop” insurer from thereafter 


claiming that insured’s liability to em 
ployee was not .within coverage of 
policy. Workmen’s Compensation La 
§ 50.—Cullinane v. I'ravelers Ins. Co 
26 N.Y.S.2d 933. , Ree 

Where public liability policy affor 
insured no coverage against liabil ; 
based on failure to provide workmen’s — 
compensation coverage, insurer, upon ~ 
being notified of injury to insured’s — 
employee, was not required to notify 
insured that it would protect her only 


chargeable with knowledge of conse- — 
quences of failure to purchase work-  — _ 
men’s compensation coverage. Work- ‘ 
men’s Compensation Law § 50.—Cul- | 
linane v. Travelers Ins. Co., 26 N.Y.S. 
2d 933. i 

S.D. Where automobile liability in- 
surer refused to defend action against 
insured’s employee for damages caused 
by automobile accident until ‘he exe- ~ 


a 
a 


to coustrue insurer’s assistance in his © 
defense aS meaning that he was pro- — 
tected by liability policy, insurer’s ac- 
tion in defending such employee cannot — 
be considered as “waiver” of right, or 
“estoppel” to deny, insurer’s liability 
under policy as garnishee for 
of judgment recovered by _ plaintiff.— 
Schmierer v. Mercer, 297 N.W. 682. ~ 


“a! 


§ 50 

N.Y.App.Div. Property owners, who 
sustained damages as result of blasting 
operations carried on by insured, could 
not invoke doctrine of estoppel for 
purpose of imposing liability upon in- 
surer which had repudiated the policy 
because of insured’s breach of policy 
by failure to give notice of accident 
and by lack of co-operation where 
property owners were not prejudiced. 
Insurance Law, former section 109.— 
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cuted instrument wherein he agreed not — 
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Beaudry y. Massachusetts Bonding & 
Insurance Co., 22 N.Y.S.2d 866. 
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C.C.A.Kan. The effect of rule of the 
Kansas Corporation Commission that 
there should be attached to all public 
liability and property damage insur- 
ance policies an indorsement to effect 
that policy should fulfill insurance re- 
quirements of Kansas statute, and that 
nothing in policy nor violation of any 
provision by insured should relieve in- 
surer from liability thereunder, was to 
make statutory liability of insurer, the 
coverage of the policy, irrespective of 
any restrictions written into the policy. 
 Gen.St.Kan.1935, 66-1,128—Foster_ Vv. 
Commercial Standard Ins. Co. of Fort 
Worth, Tex., 121 F.2d 117, affirming 
Commercial Standard Ins. Co. v, Fost- 
‘er, 31 F.Supp. 873. 

Where Corporation Commission of 
Kansas was granted power to make 

- regulations effectuating purposes of the 
statute requiring contract motor car- 
riers of property to carry liability in- 
surance, the only power that the com- 
mission had was to adopt rules that 
-_-would effectuate statute, and it could 


statutory liability. Gen.St.Kan.1935, 
 -66-1,128.—Foster v. Commercial Stand- 
ard Ins. Co. of Fort Worth, Tex., 121 
_ #.2d 117, affirming Commercial Stand- 
ard Ins, Co. v. Foster, 31 F.Supp. 873. 
An indorsement attached to liability 
policy issued to contract carrier as re- 
' quired by rules of Kansas Corporation 
- Commission, which provided that noth- 
ing contained in policy nor any in- 
-. dorsement thereof should relieve insur- 
er from liability thereunder, could not 
* operate to change terms of the contract 
a prescribed by the statute, so as to cov- 
er a truck of the contract carrier when 
the carrier was not engaged in opera- 
tion as a carrier, and while the truck 
-. was being used for pleasure. Gen.St. 
 Kan.1935, 66-1,128.—Foster v. Commer- 
cial Standard Ins. Co. of Fort Worth, 
 Tex:, 121 F.2d 117, affirming Commer- 
cial Standard Ins. Co. v. Foster, 31 F. 
Peet | CSUpp.: 873. ‘a 5 
* 3) D.c.Pa.-‘Where ~boldcap ‘title of 
~ clause in automobile lability policy 
stated “‘automatie insurance for newly 
acquired automobiles” but clause there- 
under in ordinary type granted insur- 
ance on newly-acquired automobile but 
- eonditioned extension of such insurance 
upon notice to insurer within ten days 
- after change of automobile, caption was 
not so misleading by use of word “au- 
tomatic’? as to warrant declaring the 
~ condition for notice void as being a 
condition printed in small type and un- 
_ + Vikely to be read by insured.—Conti- 
. nental Casualty Co.’ v. Trenner, 35 F. 
Supp. 643. ‘ 
La.App. Under. policy insuring gen- 
. eral highway contractor against public 
' liability for injuries occurring at cen- 
5 tral or contracting premises, a road 
from Mississinpi, River to highway 
project was within ‘central and con- 
tracting premises’, of contractor, and 
hence insurer was liable for damages 
sustained by motorist colliding on such 
road with truck hauling shells to be 
used in highway project, where con- 
tractor maintained hopper at river in 
a order to unload shells from barges, and 
—~ ~hhad to build plank road to reach hop- 
_ per, and had to grade and keep in or- 
der the road from river to project so 
as to get shells to prodect 7 Olano Vv. 
Leathers, 2 So.2d 486. 


_ Minn. The fact that action by in- 
sured against insurer was’ brought, 
pleaded, and tried on the theory that 
reformation of public liability policy 
was absolutely necessary in order to 
entitle insured to recover for liability 
imposed on insured for intentionally 
cutting trees of third person, would 
not prevent insured from _ thereatter 
taking the position that the policy was 
open to a construction which would 
cover insured’s liability to third per- 
son.—Langford Electrie Co. v. Employ- 
ers Mut. Indemnity Corporation, 297 
N.W. 843. 
N.Y.App.Div, Coverage, under  pol- 
icy providing for indemnification of 
corporation for damages imposed by 
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law by reason of accidental injury to 
or destruction of property, was not les- 
sened by the fact that corporation was 
liable for damages to adjoining prop- 
erty, whether those damages were 
caused by accident or not.—Di Marco 
& Ciecone v. Travelers Indemnity Co., 
28 N.Y.S.2d 1838, 262 App.Div. 855. 
Wash, Under. employer’s  lHability 
policy issued to owner. of vessel, ex- 
pressly excluding liability for wages 
and maintenance of injured seamen, 
but providing that policy would indem- 
nify for such wages and maintenance 
and cure, and for transportation 
charges “as may be included in any 
verdict for damages rendered against 
the assured,” the word ‘‘may” had ref- 
erence to care and cure, as well as 
transportation. charges, and was used 
in the sense of futurity, so that insur- 
er would be liable for wages, mainte- 
nance, care and cure only in limited 
way, in that it could not refuse to in- 
demnify assured with respect to verdict 
in action at law on ground that indem- 
nity would extend to damages for: per- 
sonal injuries only. Jones Act, 46 U.S. 
C.A. § 688.—Oceanie Fisheries Co. v. U. 
South & Guaranty Co., 115 P.2d 


Where seaman recovered judgment at 
law against shipowner for injuries suf- 
fered in employment, and shipowner’s 
employer’s liability insurer paid such 
judgment, insurer was not liable to 
shipowner for expenses subsequently 
incurred in defending admiralty action 
for care and cure subsequently brought 
by seaman. Jones Act, 46 U.S.C.A. § 
688.—Oceanic Fisheries Co. v. U. S. Fi- 
delity & Guaranty Co., 115 P.2d 714. 
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C.C.A.Iowa. A WPA worker who was 
injured while working in elevator shaft 
of Y.M.C.A. building was an “employee” 
of the association within exclusion 
clause of elevator liability policy, since 
he occupied status of a “loaned em- 
ployee’.—New York Casualty Co. v. 
Jeune Men’s Christian Ass’n, 119 F.2d 

C.C.A.Okl. Policy insuring road con- 
tractor against liability for death of 
employees, considered in connection 
with manual of rules, classifications, 
and rates adopted by insurer and in 
light of practical construction by the. 
parties would be construed as intended 
to cover entire operations of contractor 
in constructing the particular road in 
Oklahoma involved.—Commercial Stand- 
ard Ins. Co. v. Remer, 119 F.2d 66. | 

.C.C.A.Wash. Under an employers’ lia- 
bility policy, whether injury was. suf- 
fered as result of ‘accident’, is to be 
determined from employee’s standpoint, 
and, although the events causing injury 
may have been employer’s negligence, 
occurrence of the event as to employee) 
may have been “accidental’’.—Maryland 
Casualty Co. v. Pioneer Seafoods Co., 
116 F.2d 38. : : 

Tubereulosis, 
after his resistance thereto was alleged- 
ly reduced by occupation of negligently 
constructed and equipped sleeping quar- 
ters on boat, was sustained by ‘‘acci- 
dent” within employers’ liability policy 
protecting employer against loss from 
liability imposed by law upon insured 
for damages on account of bodily in- 
juries accidentally suffered.—Maryland 
Casualty Co. v. Pioneer Seafoods Co., 
116 F.2d 38. 


Cal.App. Where employer employed 
25 or 30 men in logging enterprise 
when compensation policy was issued, 
but policy enumerated only truckmen 
and drivers, chauffeurs and helpers, 
and others employed in employer’s 
trucking and garage businesses, and 
did not mention logging enterprise, and 
nolicy declared that employer was-con- 
ducting no other business operations 
not disclosed, evidence supported In- 
dustrial Accident Commission’s conclu- 
sion that parties did not mutually in- 
tend to include in policy logging en- 
terprise in which workman was en- 
saged at time of injury.—Paulson y. In- 
dustrial Accident Commission of Cali- 
fornia, 112. P.2d 710. 

Where compensation policy, covering 
employer’s trucking and garage busi- 


1 


_ er’s rules, though hauling of lumber or. 


eontracted by seaman. 


* 


re fh 
nesses sta hat premiums were ba 
‘on remuneration earned by all e 
‘ployees engaged in business operations 
described,, and that if any operations — 
as defined were undertaken, though not _ 
specifically rated, employer agreed to — 
pay premium in accordance with insur- 


other manufactured products. of timber 
might be incident to a logging busi-. 
ness, it did not follow that employer’s . 
logging enterprise was merely incident 
to the business of hauling and thus 
within coverage of oat tant gah 
Industrial Accident Commission of Cal-. 
ifornia, 112 P.2d 710. 
Mo.App. “Employed’’ within. policy 
insuring against liability for injuries 
sustained on premises of insured by 
one not “employed” by them, imports” _ 
the relation of master and servant, but 
does not necessarily import every sort 
of such relation—Daub v. Maryland ~ 
Casualty Co., 148 S.W.2d 58. py By pu 
The words “any person or persons”  _ 
within policy insuring against liability 
for injuries sustained on premises of 
insured by ‘any. person. or _ persons’ 
“not employed” by insured are compre- 
hensive and unambiguous, but the re- 
strictive words “not employed” are sus-: 
ceptible of many meanings, and intro- 
duce an ambiguity which permits con- 
struction of the clause.—Daub v. Mary- | 
land Casualty Co., 148 S.W.2d 58. t 
‘“Hmployed” and “employee” within 
insurance policies generally denote reg- — 
ular employment as distinguished from © 
occasional, incidental or casual employ- ~ 
ment.—Daub v. Maryland Casualty Co., . 
148 S.W.2d 58. v 
The words “not employed’ within 
policy insuring against liability for in- 
juries sustained on premises of insured | 
by one “not employed” by them, are : 
intended to exclude from coverage any 
person regularly employed, but not a 
mere occasional, incidental, or casual 
employee.—Daub v. Maryland Casualty 
Co., 148 S.W.2d 58. sept fos 
' Where housekeeper was employed by 
insured to do general. housework. on 
Saturdays, and minor son of house; 
kveper was given odd tasks around the 
house such as raking Jeaves for pur-— 
pose of keeping him out of mischief, _ 
though he was paid therefor, the minor | 
was not excluded from, coverage of (% 
policy insuring against liability for in- 
juries sustained on premises of insured’ 
by one ‘‘not employed” by them.—Daub> 
ue Maryland Casualty Co., 148 S.W.2d 
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S.C. Well diggers injured by a dyna- 
mite explosion while employed by a 
cotton mill in deepening a water wellon ~ 
a farm rented by the mill to a share- 

cropper, three of whose children worked 

in the mill, were not within a work- ; 
men’s compensation policy covering ~ 
business operations of the mill and in- ~ 
cluding therein all operations necessa- 
ry, incident, or appurtenant thereto, 
whether conducted at the work places 
described or elsewhere in connection 
therewith.—Patterson vy. Courtenay Mfg. 
Co., 14 $.E.2d 16, 196 S.C. 515. 
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N.Y.App.Div. Where workmen’s com- 
pensation policy Was written in the 
name of active partner who conducted 
business in his individual name, without 
mentioning silent partner, but. intent 
to cover the business was not question- 
ed, insurance carrier was liable for 
compensation to one injured in course 
of the regular business of the copart- 
nership.—Greenstein v. Kastonowitz, 24 
N.Y.S.2d_ 792, 261 App.Div, 858. 

§.D. Under insurance policy, obligat- ~~ 
ing insurer to pay sums which insured 
motor company should become obligat- 
ed to pay because of legal liability for 
damages caused by accident and defin- 
ing word “insured” as including, not 
only named insured, but any partner 
thereof, if a partnership, and president, 
vice-president, secretary and treasurer — 
of insured, if a corporation, insurer | 
was not liable as garnishee for amount 
of judgment against named insured’s 
automobile salesman © for damages _ 
caused by automobile accident, as he ~ 
was. not an “insured”, within policy, ~— 
though premiums were based on sal-. ~ 


Peer 


Tae Sey. 


nsured’s em- 
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. N.J.Sup. Where bottle of nitric 

acid was transported in truck to in- 

sured’s customer’s place of business 
and by insured’s employee carried 

._ inside shipping room and deposited on 

- rack, the breakage of the bottle when 

' placed upon rack occurred during ‘“‘un- 
loading” of truck within meaning of 
indemnity policy covering loading and 
unloading of the truck as well as op- 
eration and use thereof, so as to ren- 
der insurer liable for resulting loss 
to insured’on account of liability for 
damage caused by nitric acid.—Ameri- 
can Oil & Supply Co. v. U. S. Casual- 
ty Co 18 A.2d 257, 19 °N. J. Misc. 7. 

' In determining what constitutes “un- 
loading” within meaning of indemnity 
policy covering the unloading of a 
truck, each case must be treated ac- 
‘cording to the facts involved, taking 
into consideration the connection be- 
tween the unloading and the operation, 
‘maintenance and use of truck, and 

' construing such coverage as an exten- 
sion rather than limitation of the 
coverage of operation, maintenance and 
use.—American Oil & Supply Co. v. U. 
S. Casualty Co., 18 A.2d 257, 19 N.J 
MISE) Lily 

Pa.Com.Pl. As regards liability in- 
surance, a person of ordinary experi- 
ence and sagacity acquainted with a 
dangerous liquid, should anticipate that 
its handling and use by a person of 
insufficient training and with insuf- 
ficient instruction would likely result 
in. an accident.—Protane Corporation 
v. Travelers Indemnity, 23 Erie 231. 

Where the negligence of the plaintiff 
was the actual and proximate cause of 
a casualty, the lapse of time and the 
distance from the original cause to the 
casualty is unimportant.—Protane Cor- 


poration v. Travelers Indemnity, 23 
Erie 231. 
Wis. A_ public liability insurance 


policy insuring the, proprietor of a 
ubliec dance hall in Nebraska -against 
oss from liability imposed by law for 
bodily injuries accidentally suffered in- 
cluded coverage of insured’s liability 
for injuries sustained by paying patron 
of dance hall on premises as result of 
assault deliberately inflicted without 
provocation by agent of insured.— 
Archer Ballroom o. of Nebraska vy. 

a Great Lakes Casualty Co., 295 N.W. 702, 

. 236 Wis. 525. 
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Ala. Woods operations conducted at 
a distance from veneer plant, to supply 
material necessary to the plant but 
available elsewhere, was not within cov- 
erage of workmen’s compensation policy 
purporting to cover operations “‘inci- 
dental’ to or “‘connected” with opera- 
tion of veneer plant, especially where 
State Department of Insurance made 
distinet classification of woods opera- 
tions and required large minimum pre- 
mium therefor. Code 1923, § 7534 et 
seq.—Tuscaloosa Veneer Co. vs American 
Mut, Liability Ins. Co., 199 So. 868, 240 
Ala. 444. , ; 

The use of such terms as “incidental’’ 
and ‘‘connected” in reference to opera- 
tions covered by workmen’s compensa- 
tion policy leaves a latitude for con- 
struction, dependent upon all aspects of 
the case, and such terms are not sharp- 
ly defined limitations applicable alike to 
all situations. Code 1923, § 7534 et seq. 
—Tuscaloosa Veneer Co. v. American 
Mut. Liability Ins. Co., 199 So. 868, 240 
Ala, 444, 


Minn. A public liability policy, 
whereby insurer agreed to pay on be- 
half of the insured all sums which the 
insured should become obligated to pay 
by reason of liability imposed by law 
for damages because of injury to or 
destruction of property caused by ac- 
cident, did not cover the intentional 
and willful trespass by insured in cut- 
ting trees on land it had no right or 
license to enter, and did not entitle in- 
sured to recover from insurer treble 
damages that insured was required to 
-pay to the landowner. Mason’s Minn. 
$t.1927, § 9585.—Langford Electric Co. 


¥ am 
yees.—Schmierer v. Mercer, 297 N.W. 


: 
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N.Y.App.Div. 


An errand boy em- 


‘ ployed by printing broker, and injured 


while attempting to remove envelope 
from printing press: which boy had 


not engaged in work within scope of 
compensation policy covering clerical 
office employees, outside salesmen, mes- 
sengers, and collectors, chauffeurs and 
their helpers, and drivers and_ their 
helpers.—Rudder y. Faber, 22 N.Y.8.2d 
399, 260 App.Div. 817. ; 


ey issued to an employer at time when 
he was engaged solely in retail dry 
goods business did not cover junk busi- 
ness, which employer subsequently en- 
gaged in, so as to protect employer 
from liability for injuries suffered by 
his employee while engaged in buying 
scrap iron and junk, where a higher 


rate was required for compensation in- 


surance covering the junk business than 
that required for dry goods business. 
Vernon’s Ann.Civ.St. art. 8306 et seq.— 
tna Casualty & Surety Co. v. Block, 
142 S.W.2d 445, error granted, 

Any employer may procure compen- 
sation. insurance protecting employees 
of a particular business which will be 
confined to employees engaged in that 
business, with result that if employer 
engages in another and different busi- 
ness, and particularly one in which a 
different rate of premiums is exacted, 
without procuring compensation insur- 
ance for employees in that business, an 
employee injured while in course of 
his employment therein will not be pro- 
tected. Vernon’s Ann.Civ.St. art, 8306 
et seq.—Mtna Casualty & Surety Co. v. 
Block, 142 Baise tase error granted, 
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C.C.A.Pa. Where contractor’s em- 
ployees negligently left dynamite caps 
lying on pile of lumber outside fence 
at site of an excavation, and a 13 year 
old boy picked a cap up and threw it 
into a bonfire, although boy’s com- 
panion warned him of the danger, con- 
tractor’s responsibility for effects of its 
negligence was not relieved by the de- 
liberate actions of the boy, intended to 
explode the cap, and the contractor’s 
liability insurer had duty to defend 
suit brought for the boy’s injuries.— 
American Mut. Liability Ins. Co. v, 
Buckley & Co., 117 F.2d 845. . 

C.C.A.Tex. Tenants on second and 
third floors of office building who were 
injured by carbon monoxide fumes 
from charcoal burners used to heat 
building while first floor was being re- 
paired without written permit from in- 
surer under public liability policy 
were not injured ‘directly or indirect- 
ly’ as result of repairs, and .carbon 
monoxide poisoning was not result of 
“extraordinary repairs’ and ‘struc- 
tural alterations,’’ within policy pro- 
visions exempting insurer from liabil- 
ity for accident caused directly or in- 
directly from structural alterations in 
or extraordinary repairs to insured 
premises unless written permit was 
granted by insurer.—Maryland Casual- 
ty Co. v. Secharlack, 115 F.2d ‘719, af- 
firming 31 F.Supp. 931. 

Colo. A plumbing contractor’s prop- 
erty damage liability insurance policy, 
providing that it should not cover dam- 
age due to discharge, leakage, overflow 
or precipitation of water from hot wa- 
ter heating pipes, did not cover dam- 
ages caused by water escaping from 
pipe elbow, constituting part of metal 
conduit through which hot water passed 
for heating of hotel, when packing of 
valve blew out while insured was try- 
ing to adjust it for purpose of reliey- 
ing an air lock—vU. 8. Casualty Co. 
v. Daugherty, 109 P.2d 1059. 

Mo. Where building was damaged 
by fire necessitating extensive repairs, 
repairs were not “ordinary repairs’ 
but were “extraordinary repairs,” with- 
in provision of liability policy that pol- 
icy should not cover bodily injuries or 
death caused by construction, recon- 
struction, demolition or extraordinary 
repair of elevator or hoisting device, 
or the building or structure within 
which it is contained, and hence death 
of carpenter while making repairs nec- 


been directed by foreman to watch, was’ 


Tex.Civ.App. A compensation  poli- 


ven Employers Mut. Indemnity ‘Corpora- 
tion, 297 N.w. 843 
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essary as result of fire when an eleva- 
tor fell was not within coverage of — 
policy.—Courtney vy. Ocean Accident & 
Guaranty Corporation, 142 S.W.2d 858. 
130 A.L.R. 234. ; ‘ : 
N.Y.City Ct. Where liability policy, — 
executed to cover general contractor in — 
the wrecking or demolishing of build- 
ings. or structures, contained exception 


a 


by the contractor, which could be re-  ~ 
paired with no_ structural injury 
strictly so called, to the adjacent prop 
erty, was not within the exception an 
the insurer was liable therefor.—Pete: 


to the contrary notwithstanding, in 
surer agreed to insure railroad against 
loss from liability imposed by law 
railroad for damages on account of in 
juries or death accidentally suffered 
eonnection with construction of under- 
passes, overpasses, approaches and oth- _ 
er work in connection therewith, wai 
controlling over other provisions ‘in th 
policy.—Standard Accident Ins, 
Thompson, 146 S.W.2d 238, 
granted. : 
A policy whereby insurer agreed — 
insure railroad against loss from lia- 
bility for bodily injuries or death of 
any person from accident caused by or 
arising from work being done by rail- 
road in connection with construction ~ 
of underpasses, overpasses, approach So A 
aud other work, covered death of mo 
torist as result of collision between 
railroad’s train and motorist’s ‘autom¢ 
bile, where collision would not have — 
occurred but for construction work, be- — 
cause motorist, in crossing railroad — 
tracks, would have used underpass_al- 
ready there.—Standard Accident Ins. 
Co, v. Thompson, 146 S.W.2d 238, error 
granted. i hy 


A 
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C.C.A.Cal. Evidence that at time o 
collision between pedestrian and driver 
of insured’s truck, which was used > 
insured’s business as a vegetable ped a 
dler, driver, who was delivering vege v5 
tables to an inn, was running to parked 
truck to obtain more vegetables for inn 
warranted conclusion that accident, if 
any, arose out of “use” of truck within 
coverage of automobile liability policy 
defining use of insured truck as includ- — 
ing loading and unloading thereof. 
Maryland Casualty Co. v. Tighe, 11 
F.2d 297, affirming 29 F.Supp. 69. 
C.C.A.La. Where salesman, employed 
by assured to sell automobiles, was 
driving assured’s automobile purely for _ 
the pleasure of salesman and his guest — 
with assured’s permission but without 
any interest to assured, no. liability 
would be imposed on assured for in- 
juries to guest, and hence insurer would — 
not be liable therefor under liability 
policy expressly limiting coverage t 
payment on behalf of dssured of sum 
which assured should become obligated 
to pay by reason of ‘liability imposed — 
by law” upon assured for damages.— Pid 
Barrett v. Employers’ Liability Assur. 
Corporation, 118 F.2d 799. aA 
Provision of automobile liability in- 
surance policy, extending coverage to 
“pleasure use” referred only to such use 
by the named assured and would not. 
render insurer liable for injuries result- 
ing from operation of automobile by as- 
sured’s einployee solely for pleasure of 
such employee, for which damages no 
liability would be imposed upon as- 
sured.—Barrett v. Employers’ Liability — 
Assur. Corporation, 118 F.2d 799. 
C.C.A.Neb. The provision of automo- et 
bile liability policy, in which college mat 
choir was named assured, and which my 
was taken out by choir’s director who 
was owner of bus insured under policy, 
excluding from coverage any employee 
of assured with respect to action = 
brought against employee by another 4 
employee of same assured on account of 
an accident arising out of use of motor 
vehicle in assured’s business, would not 
exclude liability for injuries to college 


ma 
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teacher who had recovered judgment 

against choir leader and bus driver 

based on their negligence, since teacher 
was not an employee of either director 

or bus driver. Comp.St.Neb.1929, § 20- 

1030.—State Farm Mut. Automobile Ins. 

Co. v. Mackechnie, 114 F.2d 728. . 

j An injury to college teacher while 
school bus was being used for trans- 
porting members of college choir on its 

usual tour was within coverage of auto- 
mobile liability policy, which provided 

that purposes for which 
be used were commercial, or for mem- 
bers of the choir—State Farm Mut. Au- 

- tomobile Ins. Co. v. Mackechnie, 114 F. 

2d 728. _ 

Eyen if automobile liability policy in- 

suring bus used by college choir re- 
stricted liability of insurer to ‘“‘com- 

- mercial’? use of bus, which was defined 

in policy as meaning transportation of 

goods in direct connection with busi- 
mess of assured, an injury to college 
teacher while school bus was being 
used for transporting members of col- 
lege choir on its usual tour was within 
_ coverage of policy, where bus, at time 
teacher was injured, was carrying bag- 
gage of members of the choir, since 
such was a transportation of goods in 
irect connection with business of the 
assured.—State Farm Mut. Automobile 

_ Ins. Co. v. Mackechnie, 114 F.2d 728. 

Mi / Where bus used by college choir was 
owned by choir director, and director 

was paid so much a mile for its use, 

ehoir was to all intents lessee of bus, 
and as such was a properly named as- 
sured in automobile liability policy, and 
had power to give permission to use 
bus, so that insurer would be liable to 
injured person holding judgment 
against driver employed by choir. 

_ Comp.St.Neb.1929, § — 20-1030.—State 

» Farm Mut. Automobile Ins. Co. v. Mack- 

echnie, 114 F.2d 728. 

Where college choir 

owner of bus which he leased to choir, 

director took out automobile policy cov- 
ering bus in which choir was named as- 
sured, and bus was being driven by 
driver employed by director at time of 
accident, insurer was liable to injured 
person holding judgment against direc- 

tor. Comp.St.Neb.1929, § 20-1030.— 
 §$tate Farm Mut. Automobile Ins. Co. v. 
' Mackechnie, 114 F.2d 728. 
Where college choir director was 
owner of bus which he leased to choir, 
director took out automobiie liability 
policy covering bus in which choir was 
named assured, and bus was being used 
in exact business and purpose for which 
insurance was issued at time of. acci- 
dent, insurer was liable to injured per- 

son holding judgment against bus driv- 
er, who was employed by _ director. 

-  Comp.St.Neb.1929, §  20-1030.—State 

~ Farm Mut. Automobile Ins. Co. v. 

' Mackechnie, 114 F.2d 728. 

C.C.A.N.J. The widow of man killed 
by truck owned by company insured 
by automobile liability insurance pol- 
icy providing that insurance should 
conform to motor vehicle financial re- 
sponsibility law held entitled to re- 
cover from insurer on policy under 
_ New Jersey financial responsibility law, 
— though truck’ driver was acting out- 
side scope of his employment at time 
_ of accident. N.J.S.A. 39:6-1, 39:6-18, 
+ 39:6-20(a).—Behaney v. Travelers Ins. 
Peo. 221. 5'.2a. 838 
—  €.C.A.N.Y. Where automobile liabil- 
ity policy recited under special condi- 
tions that automobiles covered, the lim- 
7 its of liability, and the premiums to be 
paid were stated below, and that no 
Fiability was assumed unless a specifie 
premium was entered therefor in sched- 
ule, but the words ‘see schedule at- 
tached” were typed across face of 
space provided for description of auto- 
mobiles covered and the kind of in- 
surance, and under heading of liability 
premiums only an aggregate figure ap- 
peared with a $5,000 and $10,000 limit 
specified, rider containing schedule, 
which described the automobiles cov- 
ered, separated the premium for each, 
and specified higher limits of liability, 
was controlling as to the limits of li- 
ability.—Sutcliffe vy. American Lumber- 
mens Mut. Casualty Co. of Illinois, 115 


director was 


a 


bus was to. 
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LIABILITY INSURAN 
F.2d 410, modifying Cutter v. American 
Lumbermens Mut. Casualty Co. of Il- 
linois, 38 F.Supp. 130. i i 

Where public liability policy was is- 
sued to corporation and attached sched- 
ule referred to individuals in connection 
with two of listed automobiles, refer- 
ence to corporation in connection with 
third automobile did not preclude coy- 
erage of corporation as to the auto- 


mobiles listed in connection with named | 


individuals.—Sutcliffe Vv. American 
Lumbermens Mut. Casualty Co. of I- 
linois, 115 F.2d 410, modifying Cutter 
y. American Lumbermens Mut. Casual- 
ty Co. of Illinois, 33 F.Supp. 130. 

Where public liability policy was is- 
sued to corporation and. corporation 
was referred to in special conditions as 
the named assured, statement in rider 
in connection with description of auto- 
mobile that it protected the interests 
of a named individual did not preclude 
extending protection to the corporation. 
—Sutcliffe v. American Lumbermens 
Mut. Casualty Co. of Illinois, 115 Fr, 
2d 410, modifying Cutter v. American 
Lumbermens Mut. Casualty Co. of II- 
linois, 33 F.Supp. 130. 


C.C.A.N.Y. Where automobile liabil- 
ity policy covered truck used by as- 
sured or anyone else with assured’s 
consent in connection with business of 
paving contracting or manufacturing 
paving blocks, accident occurring when 
truck was used by another company 
for delivering coal sold by it was not 
covered by the policy.—Kearns Coal 
‘Corporation v. U. S. Fidelity & Guar- 
anty Co., 118 F.2d 33. 


Where automobile liability policy 
covered truck used by assured or any- 
one else using or responsible for use 
thereof in direct connection with as- 
sured’s business of manufacture of 
paving blocks or paving contractor, and 
aceident occurred when truck was _ be- 
ing used to deliver coal sold by third 
corporation, there was no liability un- 
der the policy to third corporation, 
since the truck was either rented by 
third corporation or was used by as- 
sured in delivering coal for third cor- 
poration in which event third corpora- 
tion was not “using or responsible for 
use” of truck.—Kearns Coal Corpora- 
tion v. U. S. Fidelity & Guaranty Co., 
118 F.2d 33. 


C.C.A.Ohio. Where liability insurer 
issued blanket policy covering inter- 
state trucking operations of transfer 
company and policy provided that 
term “named assured” should include 
owners and operators of hired cars 
and of independent contractors, the in- 
surer was primarily liable for damages 
from collision between truck and au- 
tomobile, whether truck driver was 
considered an employee of the transfer 
company or an independent contractor, 
and could not recover from driver or 
the driver’s separate insurer amount 
paid in settlement of action. Gen.Code 
Ohio, § 614-115.—Builders & 
facturers Mut. Casualty Co. y. 
ferred Automobile Ins, Co., 118 F.2d 
118, affirming Builders & Manufactur- 
ers Mut. Casualty Co. v. Hummon, 26 
F.Supp. 929. ‘ 

C.C.A.Pa. An automobile liability 
policy naming partnership as the in- 
sured and providing that coverage did 
not apply “to any automobile owned 
in full or in part by, or registered in 
the name of, or hired by the named 
insured or a _ partner thereof if the 
named insured is a partnership,” did 
not cover automobile owned by partner 
individually, since the qualifying 
phrase ‘the named insured or a part- 
ner thereof’ is the object not only of 
the last preposition “by,” but also of 
the first preposition “by’ and of the 
preposition “of’, and the phrase “or a 
partner thereof” should not be sep- 
arated from the phrase ‘‘the named in- 
sured.’’—American Mut. Liability Ins. 
Co. of Boston v. Meyer, 115 F.2d 807. 

C.C.A.Tenn. Under Tennessee law, an 
insurer is liable under automobile lia- 
bility policy if the type of use of au- 
tomobile covered by policy is the effi- 
cient- and predominating cause of in- 
jury.—Maryland Casuales Co. v. Cas- 
setty, 119 F.2d 602. 


ps! ROP OT Pe, ae ; 
Injuries sustained by pedestria 
stumbled over a piece of coal in p 
dumped on the sidewalk from insured 
truck preparatory to being shoveles 
into purchaser’s basement, were proxi- 
mately due to “unloading” of truck 
within automobile liability policy cov- 
ering use of truck in delivery of coal, 
including loading and unloading there- 
of.—lfaryland Casualty Co. v. Cassetty, 
119 ¥.2d 602. , " 
C.C.A.Va. Under Virginia statute re- 
quiring automobile indemnity insur- 
ance issued or delivered in the state 
to contain provision insuring owner 
against liability for damages for death 
or injuries resulting from negligence 
in operation of automobile in business 
of owner or otherwise by any person 
legally using or operating automobile 
with owner’s permission, all automobile 
liability policies issued in Virginia 
including automobile garage public lia- 
bility policies must contain clause cov- 
ering liability of anyone operating au- 
tomobile with owner’s permission, 
whether owner is liable or not. Code 
Va.1936, § 4326a.—Newton v. Employ- 
ers Liability Assur. Corporation, 107 
F.2d 164, certiorari denied Employers 
Liability Assur. Corporation v. Newton, 
EME AC 616, rehearing denied 60 S.Ct. 


The mandate of the Virginia statute 
requiring an automobile liability policy 
to contain omnibus coverage clause 
may not be avoided and statutory cov- 
erage narrowed by method followed in 
assessment and collection of premiums, 
and fact that the Bureau of Insurance 
may have followed a practice not in 
conformity with requirements of stat- 
ute cannot change its plain meaning. 
Code Va.1936, § 4326a.—Newton v. 
Employers Liability Assur. - Corpora-~ 
tion, 107 F.2d 164, certiorari denied 
Employers Liability Assur. Corporation 
v. Newton, 60 S.Ct. 616, rehearing de- 
nied 60 S.Ct. 715. 

D.C.Ky. ‘Actual use’ within auto- 
mobile liability policy covering actual 
use by any person with owner’s per- 
mission, meant use of automobile at 
the time under consideration, as con- 
trasted with ‘declared use’, which re- 
ferred to future contemplated use, and 
use of automobile by one other than 
owner was ‘‘actual use’’.—Vezolles v. 
Home Indemnity Co., New York, 38 F. 
Supp. 455, 

Permission to use an automobile may 
be implied, in absence of express pro- Vs 
hibition, so as to bring such use with- 
in coverage of automobile liability pol- 
icy.—Vezolles v. Home Indemnity Co. 
New York, 38 F.Supp. 455. 

Where insured automobile owner, in 
early morning, told friend that when 
friend returned from taking young lady 
home in automobile, owner would take 
friend home, but owner retired and 
locked up his home before friend re- 
turned, friend had “implied permis- 
sion’ to drive automobile to his home, 
and friend’s use of automobile for 
short ride before going directly home, 
and after stopping at cafe, was within 
coverage of owner’s liability policy, 
covering ‘‘actual use’ with owner’s per- 
mission.—Vezolles v. Home Indemnity 
Co., New York, 38 B.Supp. 455. | 

An omnibus clause covering actual 
use of automobile with owner’s permis- 
sion, which was added to automobile 
liability policy which already covered 
use by owner’s agent, was intended to 
extend coverage beyond limitations 
which would otherwise exist under law 
of principal and agent, and would not 
be governed by such law.—Vezolles y. 
Home Indemnity Co., New York, 38 F. 
Supp. 455 


D.C.La, Under omnibus clause of lia- 
bility policy covering operation of au- 
tomobile by any person with ‘permis- 
sion of assured”, use of automobile 
owned by Louisiana State Board of 
Health by one of its poultry inspectors 
for inspector’s own personal business 
in violation of order given by presi- '" 
dent of board, after inspector had per- 
mission to take automobile to his home 
at night to facilitate meeting traing 
early in the morning, was with ‘“per- 
mission of assured’? within meaning” | 
of policy, imposing liability on insurer. 


- because of boy’s 3 
_ . driver, was within automobile liability 


' a contract, but being to\evidence the 


=~ setts, 35 F.Supp. 570. 


upp eribed i 
a dec ssured no 

eath of boy whom insured 
mitted, contrary to his promise, 
rive automobile which left highway 
inexperience as a 


policy covering liability imposed upon 
insured for damages caused by accident 
arising out of ownership, maintenance, 
or use of automobile; the promise by 
the insured not to let the boy drive 
not being the basis of the action ag on 


policy —Jamison vy. Phenix Indemnity 
Co., 40 F.Supp. 87. 
D.C.Pa. Where caption in automo- 
bile liability policy stated in bold 
type “automatic insurance for newly- 
acquired automobiles’ but provision 
thereunder in ordinary type granted 
insurance on newly-acquired automo- 
bile but conditioned extension of such 
insurance upon notice to insurer of 
change of automobiles within ten days, 
newly-acquired automobile which at 
time of collision insured had had more 
than 10 days without notifying insurer 
Was not covered, since insurance which 
could be extended by mere notice could 
be fairly called ‘automatic insurance’. 
—Continental Casualty Co. v. Trenner, 
85 E.Supp. 643 
D.C.Wis. Where employee in viola- 
tion of employer’s instructions retained 
automobile after working hours, took 
several drinks of beer in violation of 
employer’s instructions and proceeded 
in the automobile toward a_ tavern 
where the employee intended to dine, 
employee’s use of the automobile was 
not with the “‘permission” of the em- 
ployer, within employer’s liability poli- 
cy, covering use of automobile with per- 
mission of employer, and the policy 
did not cover liability of the employee 
to third party for injuries sustained in 
collision which oceurred before the em- 
ployee reached the tavern.—Johnson v. 
Maryland Casualty Co., 34 F.Supp. 870. 
The words ‘‘actual use” as used in 
provision of automobile liability policy 
extending coverage to others than 
» named insured if the “actual use” of 
automobile is with permission of the 
insured, mean the use to which the au- 
tomobile is being put at the time of the 
collision with the permission of the 
named insured.—_Johnson y. Maryland 
Casualty Co., 34 F.Supp. 870. 
Provision of automobile liability poli- 
ey that if the automobile should be 
used without permission of insured and 
become involved in an accident, such 
use would not be used by the insurer 
as an avoidance of liability to or in 
prejudice of rights of the insured, 
served only to protect the insured and 
did not protect insured’s employee who 
violated insured’s instructions and used 
automobile after working hours without 
insured’s permission, for employee’s 
personal and strictly forbidden purpose. 
—Johnson vy. Maryland Casualty Co., 
34 F.Supp. 870. 


Ala. Whether truck temporarily 
used by grocer while truck covered by 
liability policy was being repaired was 
a loan or q hiring of the truck was 
immaterial to insurer’s liability for 
injury resulting from use of  substi- 
tuted truck under liability policy cov- 
ering specific truck used by grocer 
and providing automatic insurance if 


knowledge in the insured of the boy’s 
inexperience.—Nehrbass v. Home In- 
demnity Co., 37 F.Supp. 128. 
D.C.Mass, In order for liability in- 
surer to be liable under provision of 
policy covering damage to property re- 
sulting from accident caused by moving 
or unloading of merchandise carried 
on insured vehicle, there must be a 
eausal relation between the damage 
and the process of loading or unload- 
ing the vehicle-—Maryland Casualty 
Co. v. United Corporation of Massachu- 


Where fuel oil was delivered to apart- 
ment from an insured truck and after 
truck had driven away an explosion oc- 
eurred and it was observed that oil 
was running out of leaks in bottom of 
tank located in the apartment, and that 
buckets had been placed under tank to 
receive leaking oil, but there was no 
evidence that leaks had any connection 
with faulty unloading of oil, explosion 
did not arise out of ‘ownership, main- 
tenance or operation” of truck or by the 
‘Joading or unloading of merchandise” 
earried on truck, within loading and 
unloading clause of liability policy cov- 
ering the truck, so as to require liabil- 
ity insurer to defend actions for prop- 
erty damage brought against owners 
of truck or to indemnify owners against 
loss by reason of liability to pay dam- 
ages in such actions.—Maryland Casu- 
alty Co. v. United Corporation of Mas- 
sachusetts, 35 F.Supp. 570. 


D.C.Minn. Under an automobile lia- 
bility policy covering use of automobile 
by third party with permission of in- 
sured, insured’s express permission to 
use of automobile for a given purpose 
does not imply permission for all pur- 
poses.—Liberty Mut. Ins. Co. v. Stilson, 
34 F.Supp. 885. 

Where insured’s son, who knew that 
insured would not permit son to use 
automobile for trip from Duluth to Chi- 
cago, received permission to use the au- 
tomobile by falsely representing that he 
wished to attend football game in 
- Minneapolis, and started for Chicago, 
automobile liability insurer was not 
liable under policy which covered ac- 
eidents occurring while automobile was 
used with permission of the insured, for 
injuries sustained by guests of the son 
in accident which occurred en route to 
Chicago, since the son had neither “ex- 
press permission” nor “implied permis- 
sion’ to use the automobile at the time 
of the accident.—Liberty Mut. Ins. Co. 
vy. Stilson, 34 F.Supp. 885. 


D.C.Mont. Where defendant fur- 
nished contractors with surety bond 
providite cut contractors moult fail 
fu erform contract wi ontana ‘ ; aetr 
State Pahigrae Commission for road- insured eeutred kee ee on 
work, and contract required contractors other aa vote wis CARS Af 
to carry public liability insurance to in- Co. vy. Chapman, 0. , nae 
demnify public for injuries sustained 599. vy $ es ; 
by reason of work on highway, and Provision in liability insurance pol- 
plaintiff recovered judgments against icy that if insured acquired ‘‘owner- 
contractors for death of plaintiffs in- ship’ of another truck he would be 
,testates, who died from injuries re- automatically covered by policy upon 
ceived in automobile accident occurring certain specified conditions, meant such 
while contractor, with whom intestates ownership as the ordinary man _as- 
were riding, was returning to site of cribes to his own, the property right 
work after making automobile trip to which he holds as owner; the right 
return hoist which had been used by of user, and interest in its protection 
contractors, defendant was liable for which goes with a sense of ownership. 
satisfaction of judgments, notwith- -—tna Casualty & Surety Co. v. Chap- 
standing exclusion clause under which man, 200 So, 425, 240. Ala. 599. i 
use of automobiles was excluded from Liability insurance policy covering 
coverage of policy. Rev.Codes Mont. specific truck used by grocer and pro- 
1935, # 7529, 7531, 7533, 7538, 7545, viding for automatic insurance if in- 
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8750, 10521.—Doheny vy. U. S. Fidelity sured acquired “ownership” of an- 
& Guaranty Co., 34 F.Supp. 888. other truck did not cover truck ob- 
D.C.N.J.. The policy providing auto- tained from. garage while grocer’s 


newly purchased truck was being repaired.—Aitna Cas- 


matic coverage for 


property “owned oy rented to, leased 
r 


Conn. : 
charge of” the insured within the me 
ing of a provision of liability insur 


‘ 


c ‘ 
policy excluding coverage of damage to _ 


to, in charge of, or ( 
insured”, unless the insured has the 
right to exercise dominion or control 
over the person or property.—Cohen & 
Powell, Inc., v. Great American Inde 
nity Co., 16 A.2d 354, 127 Conn, 257. 

In construing provision of liabil 
insurance policy, excluding coverage 
of property ‘‘owned by, rented to, — 
leased to, in charge of, or transported — 
by the insured”, to determine whether i 
plaintiff’s truck, damaged by a truck 
of insured while stored in the insur 
garage, was “in charge of insured” so — 
as to defeat recovery under the policy, — 
the phrase “in charge of” was co 5 
strued independently of the other sit 
ations, stated in the exclusion clause 
of policy, as insured might be in char} 


ansported by the — 


leased by insured.—Cohen 
Great American Indemnity 
354, 127 Conn. 257. : ie 
Where neither, policy of liability 
surance nor any of the six indorsement: 
specified the place where or condition 
under which the trucks insured w 
the policy should be stored, except th: 
trucks would be principally ene 


insured trucks were kept, to plai 
for storage of one truck, did not ope 
ate to relieve insurer of liability fi 
damage done by an insured truck 
plaintiff’s truck, while so stored in | 
sured’s garage-——Cohen & Powell 
Great. American Indemnity Co., 16 A. 
354, 127 Conn, 257. i i 
Where one insured against damage 
done to person or property by his 
trucks sublet to plaintiff for the stor- — 
age of one truck a definitely allocated — 
space in garage where insured kept his — 
trucks, and plaintiff had keys to gara 
and access at all times, and plaintiff’s 
truck was in the allocated space with 
van, cab, and ignition locked when — 
damaged by an insured truck, and — 
where insured had no right or duty to 
repair, service, use, i 
dominion or control over. plaintif 
truck, such truck was not “in charge 
of” insured within meaning of liabilit 
policy provision excluding coverage of 
property ‘in charge of’? insured so as 
to defeat recovery under the policy 
Gen.St.1930, § 4231.—Cohen & Powell 
Great American Indemnity Co., 16 - 
854, 127 Conn. 267: ‘ 
Conn. Under automobile lit 
policy obligating insurer to pay #@ 
sums which insured or one operatin 
automobile with permission of name 
insured should become obligated to pay 
by reason of “liability imposed upon 
insured by law for damages because 
of bodily injury”, insurer was not 
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land Casualty Co., : 
Conn. 533; 132 A.L.R. 1259" ; 
Conn. Where automobile liability 

policies covered commercial use of 

truck which at the time of accident in © 
which injuries were sustained by par- — 
ties who obtained judgments against 

insured was being driven by a minor 
without insured’s permission and in- 
sured relied solely on conclusiveness 
of judgments rendered against him in 
actions for injuries to show liability — 
of insurers and did not show that 
coverage existed, policies afforded in- 
sured no more protection than if some- 
one had stolen automobile and inflicted 
injury and insured could not recover 
under policies amount of judgments 
recovered against him.—Manthey vy. 
American Automobile Ins, Co., 18 A.2d 
397, 127 Conn. 516. 


§ 57 


Conn. Where authority of insured’s 
employee to operate insured’s truck, 
which was covered by liability policy, 
was limited to operating truck in in- 
sured’s business, and employee was 
operating truck for his own purposes 
when he negligently injured plaintiff, 
employee was not an “additional in- 
sured” at time of accident within omni- 
bus clause defining an additional in- 
sured as one operating insured automo- 
bile with permission of named insured, 
and hence insurer was not obligated to 
pay judgment recovered by plaintiff 
against employee.——Mycek v. Hartford 
Accident & Indemnity Co., 20 A.2d 735, 

is 128 Conn. 140. 
me Liability under an omnibus coverage 
‘ clause in an automobile liability policy 
defining an ‘additional insured” as one 
operating the insured automobile with 
2 permission of named insured is not es- 
tablished when the use made of the au- 
x , tomobile constitutes a complete depar- 
Ce ture from that for which permission was 
- granted.—Mycek v. Hartford Accident 
& Indemnity Co., 20 A.2d 735, 128 
3 Conn. 140. 


Ga.App. A provision, in nonowner- 
ship liability indorsement on automo- 
bile liability policy, that additional 
assured clause was climinated as to 
coverage provided by the indorsement 
‘and that policy should not be construed 
to cover the liability of any person 
other than the named assured, did not 
-- nullify additional assured’s clause as 
applied to an owned vehicle of the 
-_assured.—Spurlin v. Western Casualty 
 & Surety Co. 16 S.E.2d 48. 

Ind.App. An automobile liability pol- 
- iey obligating insurer to pay any loss 
‘by reason of liability imposed by law 


‘ 


a 


’ 
+ 
a 


upon insured for damages ‘on ac- 
count of bodily injury” accidentally 
inflicted upon any person, covered 


claim by a father for loss of services 
-- and expenses arising out of injuries 
to his minor daughter riding in auto- 
mobile notwithstanding daughter could 
not recover for her injuries under pro- 
vision of policy excluding claims for 
“injuries to the occupant of the in- 
sured automobile’, since the words “on 
account of bodily injury’ included 
father’s claim.—Automobile Underwrit- 
ers v. Camn, 32 N.W.2d 112. ‘ 
_La.App. Where employee of service 
- gtation borrowed from oil company’s 
bulk plant manager, a truck, in order 
to deliver a tire and fix a flat, and 
truck at time of accident in which 
truck passengers were injured was be- 
ing used for that purpose, by an em- 
ployee of service station other than 
employee to whom truck was loaned, 
“actual use’ of the truck was with per- 
mission of the oil company, within 
ae meaning of omnibus clause of automo- 
bile liability policy, so as to extend 
coverage to passengers.—Donoyan V. 
Standard Oil Co. of Louisiana, 197 So. 


“a 320. : 
4 Under omnibus clause of liability 


policy, extending coverage to any per- 
son using automobile, provided ‘“ac- 
tual use’ is with permission. of the 
named insured, the quoted words relate 
only to the use of the automobile and 
not to the identity of the person _ac- 
tually driving it—Donovan v. Standard 
Oil Co. of Louisiana, 197 So. 320. 

’ y Limitation in omnibus clause of auto- 


mobile liability policy, issued to oil 
company, making clause inapplicable to 
ey any person or organization, or to any 
4 agent or employee thereof, operating 
a service station, applies only to per- 
sons or organizations operating service 
stations and does not apply to persons 
lawfully riding in motor vehicles be- 
longing to oil company when being 
used with permission of oil company. 
—Donovan vy. Standard Oil Co. of 
Louisiana, 197 So. 320. 

La.App. Where patron was not li- 
able for injuries sustained by manager 


of parking garage when struck by au-: 


tomobile of patron who was driving in- 
to garage, neither employer of patron 
nor employer's insurance carrier were 
mel v. Etheridge, 198 So. 
37. 
Me. Under automobile liability pol- 
icy providing that in event named as- 
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sured should be adjudged bankrupt 
and written notice thereof given. to 
insurer within 30 days after adjudica- 
tion, policy would cover any person 
having proper temporary custody of 
automobile, as an insured, for a_pe- 
riod of 80 days after date of adjudica- 
tion, where insured was adjudicated a 
bankrupt on June 7, and his automo- 
bile listed as _an asset in bankruptcy 
schedules, and written notice thereof 
was given to instrer on June 11, and 
insured retained possession of automo- 
bile and thereafter had automobile ac- 
cident on June 26, insured was a 
“person having proper temporary cus- 
tody of automobile’ within meaning 
of policy, so that policy was in force 
at time of accident.—Laforge vy. Le- 
Blanc, 18 A.2d 138. 

Mass. Where compulsory automo- 
bile liability policy provided that cov- 
erages “A”? and “B” should not apply 
to bodily injury to or death of any 
person for which insured or insurer 
might be held liable under any work- 
men’s compensation law, and under 
clauses of coverage “A’’, which were 
compulsory under statute, protection 
of policy was extended to any person 
injured upon ways of commonwealth, 
and insured was not covered by Com- 
pensation Law, insured’s employee, who 
was injured while engaged in insured’s 
business as result of negligent opera- 
tion of insured’s automobile, was. en- 
titled to benefits of policy. G.L.(Ter. 
Ed.) c. 90, §§ 34A, 34D; ec. 152, 175. 
—Service Mut, Liability Ins. Co. v. 
BT OnOISEY, 31 N.E.2d 837, 308 Mass. 


The compulsory automobile insur- 
ance law does not exclude as a class 
all employees of insured from right 
to avail themselves of security of pol- 
icy but excludes only those employees 
of insured who are entitled to pay- 


ments or benefits under Workmen’s 
Compensation Act. G.L.(Ter.Ed.) «¢ 
34a; ¢. 152.—Service Mut. Lia- 


bility Ins. Co. v. Aronofsky, 31 N.E.2d 
837, 308 Mass. 249. 

Mass. The statute respecting com- 
pulsory motor vehicle liability insur- 
ance includes liability for injuries due 
to wilful wrong. G.L.(Ter.Ed.) ¢. 90, 
§§ 34A to 84J.—Westgate v. Century 
pagemnley Co., 85 N.H.2d 218, 309 Mass. 


Mass, The average man’s or even or- 
dinary dictionary definition of words 
“suest occupant” is no substitute for 
legislature’s plain definition thereof so 
as to include a trespasser in act elimi- 
nating compulsory motor vehicle liabil- 
ity insurance for such guest’s benefit. 
G.L.(Ter.Ed.) ¢. 90, §§ 34A, 84D, as 
amended by St.1935, ce. 459.—Westgate 
v. Century Indemnity Co., 35 N.W.2d 
218, 309 Mass. 412. 


A “guest occupant” of automobile 
within act eliminating compulsory mo- 
tor vehicle liability insurance for bene- 
fit of such guests is any person “in or 
upon, entering or leaving the same”, 
except owner’s employee or person re- 
sponsible for vehicle’s operation with 
owner’s express or implied consent, and 
includes trespasser. G.L.(Ter.Hd.) e. 
90, §§ 384A, 34D, as amended by St. 
1935, c. 459.—Westgate v. Century In- 
demnity Co., 35 N.H.2d 218, 309 Mass. 
412. 

The liability of automobile owner for 
injuries to boy, who was on automobile 
running board without invitation and 
against will of one operating automo- 
bile with owner’s express or implied 
consent, as result of such operator’s 
wanton and wilful act in starting au- 
tomobile, was not covered by motor ve- 
hicle liability insurance policy issued to 
owner, as such boy was ‘“‘guest occu- 
pant” of automobile within statute elim- 
inating such insurance for benefit of 
guest occupants. G.L.(Ter.Ed.) c¢c. 90, 
§§ 34A, 34D, as amended by St.1935, c, 
459,—Westgate yv. Century Indemnity 
Co., 35 N.H.2d 218, 309 Mass. 412. 

Neb. The exclusionary clause of pol- 
icy, which provided that policy should 
not cover loss or damage resulting 
while insured truck was being used for 
towing or propelling any “trailer” or 
“vehicle’ did not relieve insurer of 
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liability for damage to third person 


resulting from an accident which oc- — 


curred while truck was towing a hay 
grinder, which was not constructed or 
designed to carry passengers or any 
merchandise, since such hay grinder 
was not a trailer or vehicle within 
meaning of policy.—Moffitt v. State Au- 
tomobile Ins, Ass’n, 297 N.W. 918. | 

Exception to general liability provid- 
ed in policy insuring against damage 
caused by automobile was strictly con- 
strued against insurer under rule that 
insurer must be held strictly to its 
contract.—Moffitt v. State Automobile 
Ins. Ass’n, 297 N.W. 918. ; 

Neb. Provision in automobile liabil- 
ity policy that the policy did not coy- 
er any liability for injuries, caused 
while the automobile was being operat- 
ed by any person in violation of law 
as to age, was not contrary to “public 
policy” or statute, and would be en- 
forced as. made.—Gulizia v. Royal In- 
demnity Co., 299 N.W. 220. 

Where automobile liability policy 
eontained provision that insurer should 
not be liable for injuries caused while 


automobile was being operated by any | 


person in violation of law as to age, 
and insured’s 15-year old son, while 
operating the automobile for a purpose 
other than to go to or return from 
school within meaning of statute per- 
mitting issuance of a limited permit to 
persons between fourteen and sixteen 
for driving to-and from school, injured 
third person, there could be no reécov- 
ery under the policy by insured against 
whom the third person had obtained a 
judgment, notwithstanding that in- 
sured’s son was in possession of a reg- 
ular driver’s license which had been ob- 
tained on insured’s affidavit that his son 
was past 16 years of age as required 
by statute. Comp.St.Supp.1931, §§ 39- 
1101, 60-405.—Gulizia v. Royal Indem- 
nity Co., 299 N.W. 220. 


N.H. Where motor vehicle liability ~ 


policy excluded from coverage all em- 


. ployees of insured, attachment of in- 


surance commissioner’s endorsement as 
a rider setting forth statutory terms of 
standard motor vehicle policy did not 
make exclusionary clause inoperative, 
since exclusionary clause was a valid 
limit of liability for which commission- 
er might give his approval. Laws 1937, 
e. 161, §§ 16, 19.—U. 8S. Fidelity & 
Guaranty Co. v. Snierson, 19 A.2d 412. 

N.H. Whether use of demonstrator 
by automobile salesman’s daughter, 
who had’ been instructed by the sales- 
man to bring automobile to garage, 
was: permissive on part of the company 
which owned demonstrator, so that ac- 
cident occuri ¢g 
covered by automohile liability policy, 
depended on whether company’s busi- 
ness was furthered by the use of the 
automobile at time of accident.—Trayv- 
elers Ins. Co. v. Marcoux, 21 A.2d 161. 

Where automobile salesman who had 
authority to use demonstrator for busi- 
ness purposes left demonstrator at his 
home and asked his daughter to bring 
it to garage, and on the way to garage 
the daughter detoured in order to pick 
up her friends and attend to personal 
errands, accident which occurred while 
the daughter was on the detour, and 
in which daughter’s guest was injured 
was not covered by liability policy cov- 
ering automobiles. of the company 
which owned demonstrator while they 
were used with permission of the com- 
pany.—Travelers Ins. Co. v, Marcoux, 
21 A.2d 161. 

N.J. Where insured named in auto- 
mobile liability policy permitted her 
son to use automobile, and son, with- 
out mother’s knowledge, permitted an- 
other to take and drive the automobile, 
the other was not an ‘“‘insured’”’ within 
clause extending coverage to others us- 
ing the automobile with permission of 
the named insured.—Cronan y. Tray- 


elers Indemnity Co., 18 A.2d 13, 126 


N.J.L. 56. 

The verbs “use” and ‘operate’ are 
of overlapping significance, but the 
word “use” within clause extending 


coverage of automobile liability policy 
to another using automobile with per- 
mission of named insured drew im- 


during such use was 
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1e context.—Cronan__v. 
mnity Co. 18 A.2d 18, 


_ Under automobile | liability policy 
indemnifying named insured against li- 
ability arising out of ownership, main- 
tenance, or “use”, and extending cov- 
erage to one using the automobile with 
permission of the named insured, one 
could not ‘operate’? an automobile in 
the sense that one controlled and di- 
rected its mechanism, without “using” 
the automobile, and permission of 
named insured was a “condition prece- 
dent” to indemnification of anyone 
“using” the automobile by “operation” 
thereof.-Cronan y. Travelers Indem- 
nity Co., 18 A.2d 18, 126 N.J.L. 56. 

The liability of insurer indemnifying 
against liability arising from owner- 
ship, maintenance, or use of automobile 
would be measured in accord with 
terms of policy as understood by per- 
son of reasonable intelligence.—Cronan 
v. Travelers Indemnity Co., 18 A.2d 
Aid), WADE INT. Lag kG, 

N.Y.App.Div. Where custom and un- 
“derstanding existed whereby insured 
‘transported certain of his berry pick- 
ers to and from his berry farm, and a 
berry picker sustained injury. in truck 
accident which occurred while he was 
being transported to the farm, the 
berry picker was at time of accident 
an “employee”, “engaged in the busi- 
ness of the insured’, within liability 
policy covering truck which excluded 
from coverage injury to an employee of 
insured sustained while employee was 
engaged in business of the insured.— 
Green y. Travelers Ins. Co., 21 N.Y.S.2d 
216, 260 App.Div. 116. 

Where insurer denied liability on 
liability policy covering truck for in- 
juries sustained to insured’s employee, 
on ground that injury was within poli- 
ey provision which excluded injury to 
an employee while engaged in insured’s 
business, fact that, three years prior 
to the accident involved, another em- 
ployee was injured and insurer under a 
similar policy paid damage without 
contesting liability, did not entitle in- 
sured to recover on policy on ground 
that in due course of dealing insurer 
Jed insured to rely upon protection 
claimed by insured, where there was 
nothing in record to show under what 
circumstances insurer assumed _ liabili- 
ty. in former case.—Green y. Travelers 


Ins, “Co. 24° N.¥:S:2d 216, 260 App. 
Div. 116. 
N.Y.Sup. Wife could not recover 


against her husband’s insurer. Insur- 
ance Law, § 109, subd. 3-a.—Lynch v. 
at Obs Mut. Casualty Co., 21 N.Y.S. 
d 3 


Ohio. Where policy of public liabili- 
ty insurance covered, in addition to 
named assured, persons legally respon- 
sible for operation of any vehicle de- 
scribed in policy, and an indorsement 
waived description as to vehicles in- 
eluding substituted or emergency ve- 
hicles operated by the assured under 
certificate of public convenience and 
necessity issued by Ohio Public Utili- 
ties Commission, the insurance covered 
owners of trucks not described in poli- 
cy but operated as substituted or emer- 
gency equipment within meaning of the 
policy, notwithstanding the accident 
involved occurred outside of Ohio, since 
the coverage outside Ohio arose from 
the terms of the policy, and not as a 
result of the power of the commission 
to require coverage outside Ohio.— 
Couk v. Ocean Accident & Guarantee 
Corporation, 33 N.E.2d 9, 138 Ohio St. 
110 


Where public liability policy covered, - 


in addition to named assured, any per- 
son operating insured motor vehicle 
with permission of the named assured, 
a truck hired by the named assured, 
but operated by owner, was operated 
with the “permission” of the named‘as- 
sured within the policy, as against 
eontention that permission meant the 
consent cf one legally empowered to 
prohibit the operation of the vehicle in- 
volved.—Couk v. Ocean Accident & 
Guarantee Corporation, 33 N.E.2d 9, 
138 Ohio St. 110. 

Ohio App. Where automobile liabil- 
ity policy provided that any insurance 
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being driven by the gon’s friend, nor 
could the insured appoint that son as a 
person who could bind the insurer.— 
Shoup v. Clemans, 31 N.H.2d 103. 

Under automobile liability policy pro- 
viding that any insurance shall inure 
to the benefit of any person legally 
operating the automobile with insured’s 


permission or permission of adult mem- 


ber of insured’s household, specific per- 
mission was not necessary; general 


‘permission being sufficient—Shoup v. 


Clemans, 31 N,H,2d 103. 
_Under automobile liability policy pro- 
viding that amy insurance shall inure 


to the benefit of any person legally 


operating the automobile with insured’s 
permission or permission of adult mem- 
ber of insured’s household, the author- 
ity to drive the automobile may be 
either express or implied from the 
facts and circumstances.—Shoup vy. Cle- 


‘mans, 31 N.E.2d 103. 


Okl. Where insurance carrier issued 
liability insurance policy to class B 
motor carrier under statute providing 
that such a policy shall bind the ob- 
ligor to make compensation for injuries 
to persons resulting from the operation 
of any such motor carrier, for which 
the carrier is legally liable, the insur- 
ance carrier was liable to motor car- 
rier’s passenger who was. injured 
through the carrier’s negligence outside 
of the state of Oklahoma, but within 
the United States. 47 OklSt.Ann. § 
169.—Utilities Ins. Co. v. Potter, 105 
Pi2d 259. 

W.Va. Where automobile liability 
policy provided for extension of in- 
surance to replacing automobile as of 
date of its delivery to insured and in- 
sured purchased new truck which was 
not immediately substituted for one 
of insured trucks, but was subsequent- 
ly substituted for insured truck which 
was’ dismantled and sold, lapse of 
more than ten days after acquisition 
of replacing truck without giving in- 
surer notification of .delivery of re- 
placing truck did not preclude auto- 
matic extension of policy to new truck 
so as to absolve insurer from liability 
for injuries received by plaintiff when 
struck by truck, where provisions of 
policy indicated intention that exten- 
sion should run from date of actual 
substitution of new truck for one of old 
trucks.—Thompson v. State Automobile 
Mut. Ins. Co., 11 S.H.2d 849. 

Wis. In action by automobile guest 
aud host for injuries sustained in in- 
tersectional collision, where defendants 
filed counterclaim against host for con- 
tribution in event defendants were held 
liable to guest and evidence was in- 
sufficient to sustain finding that guest 
had assumed risk, the defendants were 
entitled to contribution from the host’s 
estate and its insurance carrier for 
one-half of any amount defendants 
were required to pay to the guest.— 
Forecki v. Kohlberg, 295 N.W. Oe 


Wis. 67, rehearing denied 296 
619, 237 Wis. 67. 
§ 58 
C.C.A.Miss. Where because seating 


capacity of carrier’s vehicle had been 
fully taken up without providing for all 
of passengers, carrier’s agent hired from 
taxicab company one of its taxicabs for 
the carrier’s bus line to transport pas- 
sengers, insurer issuing public liability 
policy to carrier could not escape lia- 
bility on judgment recovered against 
carrier by passenger injured while rid- 
ing in the taxicab on theory that the 
use of the taxicab to transport pas- 
senger was in effect the same as though 
arrangements had been made with an 
independent transportation company to 
honor the passenger’s ticket and by an 
independent operation complete the car- 
riage. Code Miss.1930, § 7124.—Lloyds 
America vy. Ferguson, 116 F.2d 920. 
Where Mississippi statute required 


§ 59 


2 


bus carrier to file pubic liability polic 
and policy procured in complianc 
therewith had an indorsement providin 
that insurer insured motor vehicles de- 
scribed in policy and any motor vehicle 
substituted therefor but not additiona’ 
motor vehicles, the :policy covered in- 
juries sustained by passenger riding in 
taxicab which had been engaged by cai 
rier’s agent when automobile, used t 
carry passengers over route of bus ex- 
pressly mentioned in policy, proved in- 
sufficient to carry all passengers since © 
insurer could not defeat its liability _ 
merely because carrier substituted two 
vehicles instead of one for the insured 
bus. Code Miss.1930, § 7124.—Lloyd 
America v. Ferguson, 116 F.2d 920. 
The purpose and intent of public lia 


bility policy issued to ‘motor vehicle 


and any motor vehicle U 
therefor but not additional motor 


should the Loar) vehicles ei: be. 
temporarily out of commission.—Lk b 
America v. Ferguson, 116 F.2d 920. — cid 
C.C.A.Pa. Where contractor’s em 
ployees negligently left dynamite « 
lying on pile of lumber outside fence 
site of an excavation, and a 13 year old — 
boy picked up the cap and later threw © 
it into a-bonfire in effort to explode it, 
and was injured when the cap explod- 
ed, the contractor’s liability insurer — 
was not relieved from liability on its 
public liability policy issued to the © 
contractor, on ground that the explo- . 
sion did not occur “in the performance 
of the operations carried on” by th 
contractor at the location within terms 
of the policy.—American Mut. Liabilit: 
Ins. Co. v. Buckley & Co., 117 F.2d 845. 
Where insured contractor’s employees 
negligently left dynamite cap lying on : 
pile of lumber’ outside fence at site 
of an excavation, and a 13 year old boy 
picked up the cap and_ subsequentl: ms 
sustained injuries when the cap which | 
he threw into bonfire exploded, con- ae 
tractor’s insurer was not relieved from 
liability on its public liability policy 
on ground that the explosion was n 
caused by an employee of the contra 
tor.—American Mut. Liability Ins. 
v. Buckley & Co., 117 F.2d 845, . é 
N.Y.App.Div. A prospective bus — 
passenger who contended that she was _ 
injured because insured bus own 
stopped or parked its bus at a place 
danger to prospective passengers, th 
danger arising from the relation of 
certain stanchion and chains to point | 
entry on bus, was entitled to benefit o 
policy insuring owner for liability from 
damages sustained by any person and 
caused by the ownership, maintenance 
or use of bus on theory that owner 
in maintenance and use of bus could be. 
held to be negligent in such use in the 
event that it parked or stopped its bus © 
at a place of danger to prospective pas- 
senger.—lForgion v. Travelers Ins. Co., | 
24 N.Y.S.2d 366, 260 App.Div. 1031, re-— 
versing 12 N.Y.S.2d 26, 171 Mise. 163, 
appeal granted 20 N.Y.S.2d 671, 259 — 


App.Div. 914. 
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Pa. A public liability policy recit-— 
ing that it did not cover any accident 
suffered by any person while in, enter- 
ing or leaving car of any elevator or 
hoist not described in ~ schedule of 
statements, or by reason of existence 
of well, shaft, or hoistway of any such 
elevator or hoist, excluded liability for 
injuries to person who fell into eleva- 
tor shaft, where no elevator was de- — 
scribed in schedule of statements in 
nolicy as required, but under heading 
“Blevators” it was specifically stated : 
“None Covered Hereunder.”—Hagarty "3 
v. William Akers, Jr. Co. 20 A.2d 
817, 342 Pa. 236. 
A public liability policy excluding 
accident suffered by any person while 
in, entering or leaving car of any ele- 
vator or hoist not described in schedule 
of statements, or by reason of existence 
of well, shaft, or hoistway of any ele- 


as he entered shaft through 2 
rear of taproom, mistakenly assuming 


§ 59 
vator or hoist, did not cover injuries 
to person who fell into shaft of freight 
elevator not so described, on_ theory 
that because policy insured only 
against injuries suffered by persons not 
in assured’s employ and such persons 
were not ordinarily expected or intend- 
ed to be in, entering or leaving car 
of any elevator other than passenger 
elevator, language of exclusion clause 
was intended to refer only to passenger 
elevator and shaft of any such elevator. 
—Hagarty y. William Akers, Jr. Co., 
20 A.2d 317, 342 Pa. 236, 

A public liability policy excluding 
accident suffered by reason of existence 
of well, shaft, or hoistway of any ele- 


- vator or hoist not described in sched- 


ule of statements did not cover injuries 
‘to person who fell into elevator shaft 
door at 


it to be door to men’s room, on theory 
that accident was not suffered by rea- 
son of existence of elevator shaft, but 


_ rather by reason of mistake in walk- 


ing through first doorway, where fall 
was not caused by any defect in prem- 
ises outside elevator shaft.—Hagarty Vv. 
William Akers, Jr. Co., 20 A.2d 317, 342 


“Pa. 236. 


aa 


st ae 


which came out of assured’s 
erty 


ages, 


é § 60 
yy C.C.A.Ohio. The words “immediately 
adjacent’, as used in public liability 


policy, under which insurer agreed to 
indemnify assured against loss by rea- 


son of liability imposed upon him for 
damages on account of bodily injury 
suffered by any person not employed 


- by assured as result of accident oc- 
curring at location named in policy, or 
- upon sidewalks, ways or premises “im- 
mediately adjacent’? thereto, was syn- 


onymous with words ‘immediately ad- 
joining”, and hence injury to motor- 
eycle officer as result of striking dog 
prop- 
and began to chase motorcycle, 
which injury occurred at point some 


60 feet from nearest portion of as- 

sured’s property was not within cover- 
- age of POO bata 3 v. London & Lan- 
- cashire Indemnity 


o. of America, 119 
F.2d 628. 


©.C.A.Okl. A plumber, contracting 


- with hotel tenant as owner’s agent to 
change heating system from hot water 


to natural gas and having full charge 
of work, without exercise of any con- 


trol over him or his employees by such 


owner in respect to manner of doing 


it, was “independent contractor’, not 
“subcontractor” or employee” of own- 


er within provision of owner’s public 
liability insurance policy excluding 
owner’s employees from coverage there- 
of—Hardware Mut. Casualty Co. v. 


_ Hilderbrandt, 119 F.2d 291. 


A publie liability policy, indemnify- 
ing hotel owner against loss because 
of damages for injuries to or deaths 
of others than insured’s employees at 
hotel and requiring insurer to defend 
suits against insured for such dam- 
covered insured’s liability for 
damages for injuries to plumber and 


death of his employee as result of ex- 


plosion while they were changing hotel 
heating system from hot water to 


natural gas under plumber’s contract 


with hotel tenant, though petitions in 
actions against insured for such dam- 


ages alleged that such persons were 


insured’s employees, since actual facts, 
known to insurer, showed that neither 
was insured’s “employee” or ‘“subcon- 
tractor’.—Hardware Mut. Casualty Co. 
v. Hilderbrandt, 119 F.2d 291. 

A change in hotel heating system 
from hot water to natural gas under 
contract contemplating disconnection of 
steam pipes, removal of radiators, in- 
stallation of gas stoves and connection 
of such pipes with gas in basement 
and with stoves in rooms, without mak- 
ing any physical change in building, 
did not constitute “structural alteration 
of building or its equipment’? within 
provision of owner’s public liability 
insurance policy excluding such altera- 
tions from coverage, as ‘structural al- 
teration of a building or its equip- 
ment’ is one affecting some portion 
thereof in vital and substantial manner 
and changing its characteristic appear- 
ance and denotes a change or substitu- 
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tion in a substantial particular—Hard- 
ware Mut. Casualty Co. v. Hilderbrandt, 
119 F.2d 291. a, 


§ 

Mich. Under policy for indemnity of 
chiropractor against liability on cause 
of action for malpractice “arising and 
accruing within the time included in 
this policy and presented or prosecuted 
within two months after the expiration 
hereof,’ no ambiguity existed and in- 
surer was not liable to defend or in- 
demnify with respect to suit commenc- 
ed more than two months after expira- 
tion of the policy, though cause of ac- 
tion arose during life of policy.—Lehr 
v. Professional Underwriters, 296 N.W. 
843, 296 Mich. 693. 

N.Y.App.Div. A patients recovery of 
damages from physician for disfiguring 
patient in breach of express agreement 
to remove markings from  patient’s 
face was not a claim arising out of 
“malpractice, error or mistake’ within 
terms of physician’s liability policy, so 
as to authorize physician’s recovery of 
indemnity from insurer for amounts 
paid in settlement of such claim and 
expenses of defending.—Safian v. Adtna 
Life Ins. Co.; 24 N.Y.S.2d 92, 260 App. 
Div. 765. 

Ohio App. An indemnity policy in- 
suring an optometrist against damages 
resulting from loss or expense on ac- 
count of ‘malpractice’, error, or mis- 
take in the practice of optometry only, 
does not cover malpractice of an op- 
tometrist in doing things not covered 
by the statutory definition of optome- 
try. Gen.Code, § 1295-21.—Kime v. At- 
na Casualty & Surety Co., 33 N.E.2d 
1008, 66 Ohio App. 277. 


The removal by optometrist of dirt 
particles from patient’s eyes by objec- 
tive means was not the “practice of 
optometry” as defined by statute, and 
hence insurer was not liable under in- 
demnity policy insuring optometrist 
against damages resulting from loss or 
expense on account of any malpractice, 
error, or mistake in the practice of op- 
tometry only; for expense incurred in 
settling verdict obtained by patient 
against optometrist in action for in- 
juries to patient’s eyes as result of op- 
tometrist’s removal of dust particles 
from patient’s eyes. Gen.Code, § 1295- 
21._Kime v. Aitna Casualty Surety 
Co., 33: N.B.2d Me 66 Ohio App. 277. 
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C.C.A.N.Y. In indemnity marine pol- 
icy insuring against damages which 
assured “without their actual fault or 
privity’? should become liable to pay 
and should pay, with condition except- 
ing damage “to which the assured, or 
the managing officers of his organiza- 
tion are privy, or which arises from his 
or their act or neglect,’ changes made 
by inserting or omitting the word ‘‘ac- 
tual” before “fault,” the word “man- 
aging” before “officers,” and the words 
“or managing agent” in condition 
clause, did not vary the contract ma- 
terially as respects scope of corporate 
shipowner’s liability for officers’ negli- 
gence. 46 U.S.C.A. § 183.—New York 
& Cuba Mail S. S, Co. v. Continental 
Ins. Co. of City of New York, 117 F.2d 
404, reversing 32 F.Supp. 251. 

Under indemnity marine policy in- 
suring against damages which assured 
“without their actual fault or privity” 
should become liable to pay and should 
pay with condition excepting damage 
“to which the assured, or the manag- 
ing officers of his organization are 
privy, or which arises from his or their 
act or neglect,’ corporate shipowner 
would be held in “privity” not merely 
with executive officers of the company, 
but with marine superintendent who 
visited vessel whenever it docked and 
was the only shore official having im- 
mediate contact with particular vessel 
and its officers. 46 U.S.C.A. § 183.— 
New York & Cuba Mail S. S. Co. v. 
Continental Ins. Co. of City of New 
York, 117 F.2d 404, reversing 32 
Supp. 251. 

In indemnity marine policy, where 
restriction of liability to damage oc- 
curring without actual fault or privity 
of assured appeared as a direct limi- 
tation of insurer’s promise in his chief 


enacting clause, such’ restriction was 


more than a mere defense and inhered 
in the type of policy itself. 46 U.S.C. 
A. § 183.—New York & Cuba Mail S. 
S. Co. v. Continental Ins, Co. of City 
of New York, 117 F.2d 404, reversing 
32, F.Supp. 251. 

Failure of marine superintendent em- 
ployed by corporate shipowner to be- 
come aware of long-continued violation 
of statute requiring division of sailors 
into equal watches was itself gross 
“neglect” of his duties, as affecting 
coverage by indemnity marine policy 
covering damage sustained without ac- 
tual fault, privity, act or ‘neglect’ of 
insured or its managing officers. 46 
U.S.C.A, 183.-New York & Cuba 
Mail S. 8. Co. v. Continental Ins. Co. 
of City of New York, 117 F.2d 404, 
reversing 32 F.Supp. 251. 

‘As affecting coverage of indemnity 
marine policy covering loss sustained 
without actual fault, privity, 
neglect of insured or its managing of- 
ficers, mere negligence is excused, but 
owners are held for what they could 
have seen if they had looked over a 
considerable period of time. 46 U.S. 
C.A. § 183—New York & Cuba Mail 
8. S. Co. v. Continental Ins. Co. of 
City of New York, 117 F.2d 404, re- 
versing 32 F.Supp. 251. 

Failure to exercise that supervision 
over subordinates which someone in 
authority for corporate shipowner 
should have shown is ‘neglect’ by 
shipowner, precluding recovery on in- 
demnity marine policy covering liabil- 
ity sustained without actual fault, priv- 
ity, act or neglect of shipowner or its 
managing officers. 46 U.S.C.A. § 183. 
—New York & Cuba Mail S. S. Co. v. 
Continental Ins. Co. of City of New 
York, 117 F.2d 404, reversing 32 F. 
Supp. 251. 


_ Cal.App. Where private automobile 
is used by the parties for their mutual 
interest, business, pleasure, or benefit 
under an express or implied agreement 
to share expenses, insured is not “car- 
rying passengers for a consideration” 
within meaning of provision of auto- 
mobile liability policy providing that 
insured automobile could not be used 
for “carrying passengers for a consid- 
eration”’.—Porter v. Employers’ Liabili- 
ty_Assur. Corporation, 104 P.2d 1087. 

_Under automobile liability policy pro- 
vision that automobile should not be 


used for the carrying of passengers for 


consideration, where business associate 
accompanied insured on a trip to prem- 
ises in which they were jointly inter- 
ested and paid half of the expenses 
of the trip and compensation for use 
of the automobile or payment for 
transportation was not contemplated 
and no monetary consideration passed 
to the insured for the use of the auto- 
mobile, automobile was not used for 
“carrying passengers for a considera- 
tion”, so as to preclude business as- 
sociate from recovering from insurer 
on a judgment obtained against in- 
sured for injuries sustained in auto- 
mobile accident.—Porter v. Hmployers’ 
aaupuity Assur. Corporation, 104 P.2d 


_Cal.App. Under liability policy pro- 
viding that insurer should not be lia- 
ble for loss while automobile was being 
driven by any person other than. in- 
sured or a member of his immediate 
family unless such person was operat- 
ing automobile with consent of insured, 
except that “the extension provided 
for in this condition shall not be avail- 
able to” any public garage, use of term 
“extension” denoted intention on part 
of insurer to extend the coverage to 
persons in addition to named assured, 
—Norton vy. Farmers Automobile In- 
ter-Insurance Hxchange, 105 P.2d 136 
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C.C.A.Ohio. An Ohio statute permit- 
ting person in possession of temporary 
instruction permit to drive automobile 
in company of licensed chauffeur was 
not a “law” as to age in view of ab- 
sence of express or implied limitation 
as to age of person to whom such per- 
mit would be issued, and hence 15- 
year-old boy, operating automobile un- 


accompanied by licensed chauffeur in _ 


act or. 


# 


was driving a 
license a di\not with respect to age, 
collision was not within exclusion clause 
of automobile liability policy exempt- 
ing insurer in case automobile was 
driven by any person in violation of 
®“Jaw as to age applicable to such per- 


son or to his occupation.” Vernon’s 
Ann.Ciy.St.Tex. art. 6687a, 8s. 2, 4(a). 
—Maryland Casualty Co. v. Cronholm, 


116 F.2d 494, affirming 32 F.Supp. 375. 
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C.C.A.Okl. Where damages of over 
$90,000 were sought in suits against 
hotel owner for injuries to plumber 
and death of his employee as result of 
explosion due to defective condition of 
steam pipes in hotel building, such 
owner was solvent, and company is- 
suing Hability policy to him for maxi- 
mum amount of $30,000 declined to de- 

_ fend suits or indemnify owner against 
loss because of such damages, ‘he was 
justified in making fair and reasonable 
settlements with plaintiffs, and settle- 
ments amounting to $13,469 were not 
improvident, and were binding on in- 
surer, in absence of bad faith.—Hard- 
ware Mut. Casualty Co. v. Hilder- 
brandt, 119 F.2d 291. : 

D.C.1. An automobile liability poli- 
cy applicable to named insured with 
respect to operation of any other 
private passenger automobile than _ his 
own, with permission of person author- 
ized to grant permission, and designat- 
ed as excess insurance over any other 
valid and collectible insurance avail- 
able to insured, was not “other valid 
and collectible insurance” within anoth- 
er liability policy covering not only in- 
sured named therein but also any per- 
son using’ automobile with insured’s 
permission and providing that policy 
did not apply to any person. with re- 
spect to any loss against which he had 
other valid and collectible insurance, 
since the former policy provided insur- 
ed named therein only with excess in- 
surance over liability limits of latter 
policy.—Zurich Gen. Acgident & Lia- 
pee Ins. Co. v. Clamor, 36 F.Supp. 

54. 

D.C.La. Where driver of automobile 
and driver of truck were joint tort- 
feasors, the security for the automobile 

_ driver and the security for the truck 
driver were in the relation of “joint 
tort-feasors”, as regards liability for 
injury to injured automobile passen- 
gers.—Gray v. Hartford Accident & In- 
demnity Co., 36 F.Supp. 780. : 

Where automobile driver and truck 
driver were joint tort-feasors, the se- 

. curity for automobile driver and securi- 
ty for truck driver were liable solidari- 
ly to injured automobile passenger un- 
der Louisiana law. Civ.Code La. arts. 
2324, 3536—Gray v. Hartford Accident 
& Indemnity Co., 36 F.Supp. 780. 

Cal.App. The extent of liability of 
insurance company issuing automobile 
public liability policy should be deter- 
mined trom terms of policy.—Perkins v. 
Hireman’s Fund Indemnity Co., LieP. 
2d 670. 

Under automobile liability policy lim- 
iting insurer’s liability for bodily in- 

~ juries to or death of one person to 
$10,000, and total liability for bodily 
injuries to or death of more than one 
person in one accident to $20,000, words 
“one person” refer to injured person, 
‘and words ‘one accident” to injury of 
several persons, regardless of how many 
may suffer loss by reason thereof.— 
Perkins v. Fireman’s Fund Indemnity 
Co., 112 P.2d 670. fone 

Under automobile public liability pol- 
icy limiting insurer’s liability for bodi- 
ly injuries to or death of one person to 
$10,000, and total ability for bodily 
injuries to or death of more than one 
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person in one accident to $20,000, total 


liability of insurer for personal inju- 


ries received by woman who was hit 


bv automobile belonging to insured was_ 


$10,000, and when such amount was 
paid to woman as general damages, 


_ neither she nor her husband could re- 


cover an additional sum for special 
damages for loss of earnings and medi- 
cal care.—Perkins y. Fireman’s Fund 
Indemnity Co., 112 P.2d 670. 
Cal.App. Where public liability poli- 
cy covered primary liability of an in- 
dividual arising out of operation of 
individual’s truck and extended cover- 
age to plaintiff corporation for any 
liability which corporation might incur 
as result of such operation, and a non- 
ownership public liability policy did 
not cover individual’s primary liability 
but insured only secondary liability of 
corporation resulting from operation by 
independent contractors in ,corpora- 


- tion’s employ, such as individual, of 


trucks not owned by corporation, poli- 
cies were not “concurrent” or coexten- 
Sive so as to render effective policy pro- 
visions for proration of loss in event 
that other insurance existed covering 
same loss.—Consolidated Shippers v. 
Pacific Employers Ins. Co., 112 P.2d 
673, subsequent opinion 114 P.2d 34. . 
_ Evidence that insurer under public 
liability policy covering an individual’s 
truck charged a premium of $275 for 
coverage of truck, and that insurer un- 
der a nonownership public liability pol- 
icy charged only $263.33 to insure 
plaintiff against liability arising out of 
operation of at least four trucks, in- 
eluding that of individual, warranted 
inference that parties intended that 
public liability policy should afford 
primary coverage and that nonowner- 
ship policy should afford secondary or 
excess coverage.—Consolidated Shippers 
v. Pacific Employers Ins. Co., 112 P.2d 
673, subsequent opinion 114 P.2d 34. 
Where coverage afforded by two in- 
Surance policies is not limited to same 
subject matter and risk involved is 
not identical or coextensive, in deter- 
mining which policy is “primary” or 
basic insurance and which is “sec- 
ondary or ,excess insurance” the court 
may properly decide which insurance is 
general and which is specific in nature, 
and generally that insurance which is 
specific is held to be “primary” and 
that which is general, “secondary or 
excess insurance,’’—Consolidated Ship- 
pers v. Pacific Employers Ins. Co., 112 
P.2d 673, subsequent opinion 114 P.2d 


Evidence that public liability policy 
covered primary liability of an indi- 
vidual arising out of operation of in- 
dividual’s truck and extended cover- 
age -to plaintiff for liability which 
plaintiff might incur as result of such 
operation, and that a nonownership 
rublic liability policy insured only 
nlaintiff’s secondary liability resulting 
from operation by independent contrac- 
tors in plaintiff’s employ, such as in- 
dividual, of trucks not owned by plain— 
tiff, and that public liability policy cov- 
ered individual’s truck only, and that 
nonownership policy was not limited to 
any particular truck, warranted con- 
elusion that public liability policy af- 
forded ‘primary coverage’ and that 
nonownership policy afforded ‘‘sec- 
ondary coverage,” as respects liability 
of insurers thereunder to plaintiff 
which had paid judgments in actions 
arising out of operation of individual’s 
truck.—Consolidated Shippers v. Pacifie 
Employers Ins. Co., 112 P.2d 673, sub- 
sequent opinion 114 P.2d 34. 

Cal.App. Where one insurer issued 
policy insuring truck owner and corpo- 
ration against loss from operation of 


truck, and another insurer issued pol-° 


icy insuring corporation against. loss 
from operation of trucks not owned 
by corporation but transporting mer- 
chandise for corporation on contract, 
and both policies contained proration 
clauses, the risk covered by each policy 
was the same so far as corporation 
was concerned, and first insurer could 
not be held liable for loss from acci- 
dent up to the limit of its policy on 
theory that such policy afforded pri- 
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mary coverage and that other policy a * 
forded secondary coverage.—Consoli- 
dated Shippers v. Pacific Bmployé 
Ins. Co., 114 P.2d 34, prior opinion 
Pi2d 673, . 
Provisions for either “pro rata” or » 
“excess insurance” in automobile liabil- 
ity policies are based on the existence — 
of other valid and collectible insurance © 
covering the same loss, but, if insur- — 
ance is pro rata, it cannot at the same 
time be excess insurance as to the same 
loss, since effect of provision for pro- 
ration is to require the several insur- 
ers of the same risk to share the total 
loss.—Consolidated Shippers v. Pacific 
Employers Ins. Co., 114 P.2d 34, prior 
opinion 112 P.2d 678. - 
Where action was brought by insured 
against automobile liability insurers to 
recover amount paid by insured 
injured parties, insurer which claime¢ 
that pro rata provision in policy issued 
by other insurer was void, could not 
rely, as evidence of invalidity, on a 
leged conflict between provision and © 
indorsement which was inserted in such 
policy in order to comply with the Fed: 
eral Motor Carrier Act, since the rights 
of the parties: were to be determined bj 
terms of their contracts and not by 
provisions of law designed to pat 
interests of the public. Motor Carr 
Act of 1935, § 215, 49 U.S.C.A. § 315. 
Consolidated Shippers v. Pacific Em- — 
ployers Ins. Co., 114 P.2d 34, prior — 
opinion 112 P.2d 673. : ie 
Where one policy insured truck own- 
er and corporation against loss from 
operation of truck and policy issued by > 
another insurer covered loss from oper- 
ation of trucks not owned by corpora- 
tion but transporting merchandise fo 
corporation on contract, and both pc 
cies contained proration clauses, neith- 
er policy could be regarded as exces: 
insurance, and risks covered were co 
extensive in so far as corporation was | 
concerned, regardless of whether cor- — 
poration’s liability as between corpo: 
ration and truck owner was primary — 
or secondary.—Consolidated Shippers 
v. Pacific Employers Ins, Co., 114 P.2d 
34, prior opinion 112 P.2d 673. — 
Cal.App. Automobile liability insu 
er and insured were competent to lim 
liability in any manner they saw fit as 
between themselves, though such limi- — 
tation would be invalid as to an in- 
jured claimant under the policy.—Con- 
solidated Shippers: v. Pacific Employ- — 
ers Ins. Co., 114 P.2d 34, prior opinion | 
112 P.2d 673. : 
N.Y.App.Div. Where policy provid- | 
ing for indemnification to corporation 
for damages imposed by law by reason 
of accidental injury to or destructiox 
of property did not cover use and o 
cupancy of property, indemnitor was 
not liable for such item.—Di Mareo & 
Ciccone vy. Travelers Indemnity Co., 28 — 
N.Y.S.2d 183, 262 App.Div. 855. i 


Ohio. Where defendant issued gen- 
eral liability policy covering accident 
occurring on premises of insured, and — 
containing provision that if insured — 
carried other insurance against loss due 
to an automobile, defendant’s policy 
should be considered as providing ex- 
cess insurance only over amount of the 
other insurance, and subsequently © 
plaintiff issued liability policy cover-  — 
ing a specific motortruck and provid- 
ing for proportionate liability in case 
insured had other insurance, and a 
claim was made against insured for  ~- 
death of party who was struck by the 
truck operated by insured on their’ 
own premises, the plaintiff as _ the 
specific insurer was primarily liable 
for the insured’s loss, and the defend- 
ant was liable only for the excess. 
—Trinity Universal Ins. Co. v. General 
Accident, Fire & Life Assur. Corpora- 
tion, 35 N.H.2d 836, 188 Ohio St. 488. 

§ 66 ’ 

Cal.App. In insurer’s suit for can- 
cellation of automobile liability policy 
and for declaratory relief, award on 
eross-complaint in favor of insured for 
attorney’s fees expended in defending 
action arising out of automobile acci- 
dent was proper where there was eyi- 
dence to sustain finding that insured 
did not fail to comply with insurer’s 
demand for co-operation.—Mercer Cas- 
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§ 66. 

ualty Co. v. Lewis, 108 P.2d 65, 41 Cal. 
aoe App.2d 918, 
: An award in favor of insured against 
automobile liability insurer for attor- 
; ney’s fees expended in defending action 
arising out of automobile accident 
i) would not be held to be excessive where 
y there was substantial evidence to sup- 
port the judgment.—Mercer. Casualty 
oa Mpeg 108 P.2d 65, 41° Cal.App. 


§ 71 
ah Ga. A person cannot be made a mem- 
a ber or stockholder of a mutual automo- 


_ bile casualty insurance company with- 
~ out his consent.—Pink y. A. A. A. High- 
ee -Express, 13 S.H.2d 3387, 191 Ga, 


§ 72 

Miss. Provision in employer’s liabil- 
ity policy, which limited coverage to 
_ $500, that insured should not voluntar- 
ily assume any liability nor incur ex- 
_ pense nor settle any claim except at in- 
_ sured’s own cost meant that if insured 
_ assumed any liability for medical, sur- 
- gical, hospital and ambulance service 
for an injured employee, the expense 
was at insured’s. own cost, subject to 
_ tight of reimbursement under policy to 
the extent of $500.—St. Paul Mercury 
-& Indemnity Co. v. Ritchie, 198 So: 741. 
N.C. In automobile indemnity or li- 
ability policy. provision that assured 
should not incur any expense except 
for such immediate surgical relief as is 
- imperative without insurer’s written 
consent was not a provision of ‘forfeit- 
ure’, but only a limitation on expense, 
and made assured the agent of insurer 
o render immediate surgical relief at 
. insurer’s expeuse.—Blue Bird Cab Co, 
_ vy. Aimerican Fidelity & Casualty Co., 15 
$.H.2d 295, 219 N.C. 788. 
- Que named in insurer's license to do 
business as “adjuster agent” for in- 
‘surer had authority to make and rati- 
fy the employment of doctors and 
nurses, under automobile liability pol- 
ey providing that insured should not 
incur any expense except for impera- 
tive iminediate surgical relief without 
‘insurer’s written consent.—Blue Bird 
(Cab Co. v. American Fidelity & Casu- 
alty Co., 15 S.W.2d 295; 219 N.C. 788. 
“Under automobile liability policy 
roviding that assured should not in- 
cur any expense except for ‘“‘such im- 
Mediate su.gical relief as is impera- 
ive,” without insurer’s written consent, 
surgical reiief’? would include nurses. 
—Biue Bird Cab Co. v. American Videl- 
fit Beaty, Co., 15:.S:H.2d. 295,/219 


Lies § 73 
\  €.C.A.Fla; Under Florida statute 
providing that a reasonable sum shall 
re adjudged as compensation for bene- 
ficiary’s attorneys for prosecuting an 
action on an insurance policy in which 
' recovery is had, a “recovery is had” 
and the insurer is liable for attorney’s 
fees whenever it unsuccessiully defends 
an action on a policy, and the appu:ica- 

‘tion of the staiute is not limited to 
- guits for recovery of money. Comp. 
 Gen.Laws K1a.1927, § 6220.—Continen- 
» tal Casualty Co. v. Giller Concrete Co., 
— 116 F.2d 431. 

& Under Florida statute providing that 
a reasonable sum shall be adjudged as 
— compensation for beneficiary’s attor- 
ma neys. for prosecuting action on insur- 
ance policy in which ‘recovery is had”, 

insured which successfully maintained 

declaratory judgment action against 
the insurer for declaration of liability 
of the insurer on an automobile liabil- 
ity policy was entitled to reasonable 
gum as compensation for its attorneys 
j who prosecuted the action. Comp.Gen. 


Laws Fla.1927, § 6220.—Continental 
- Casualty Co. y. Giller Concrete Co., 
116 F.2d 431. 


§ 75 

las Cal.App. Where agreement leasing 
e; municipal auditorium to promoter of 
a - wrestling matches required promotor to 

obtain a policy of insurance indemnify- 
ing city from liability for injury, loss 
or damage, and under policy obtained 
by promoter, insurer contracted to in- 
sure promoter and city, but not the 
general public or the patrons of the 
wrestling exhibitions, insurer was not 
liable on policy until a judgment was 


i. 


.counsel, 
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a ane 
rendered against promoter or city.— 
Wiersma v, City of Long Beach, 106 
P.2d 45. 

Miss. Where to comply witb statute 
requiring operator of public bus to 
furnish public liability or indemnity 
insurance, insurer issued policy agree- 
ing to indemnify the insured against 
loss from liability arising from claims 
against insured and agreeing to pay 
any final judgment for personal inju- 
ries, including death and damages to 
property, the policy provided “‘‘indemni- 
ty against liability” and not mere “in- 
demnity against actual loss’, and, 
therefore, injured party recovering un- 
satisfied judgment for personal injuries 
against insured could maintain gar- 


nishment proceeding against the insur-_ 


er. Code 1930, 7124.—Commercial 
Casualty Ins. Co. v. Skinner, 1 So.2d 
225. 

Mo.App. An automobile liability poli- 
ey, under terms of which insurer 
agreed to pay on behalf of assured all 
sums within the limit of $5.000 for in- 
juries to one person and $10,000 for in- 
juries to two or more persons in any 
one accident, which assured® should, 
after date of issuance of policy, be- 
come obligated to pay by reason of lia- 
bility imposed on him by law as re- 
sult of the ownership, maintenance, or 
use of automobile described in policy, 
was not an ‘indemnity contract’, but 
was a “liability contract,’ and insur- 
er’s liability accrued thereon upon o0c- 
eurrence of the injury.—Hocken y. All- 
state Ins. Co., 147 S.W.2d 182. 

Ohio. Where public liability policy 
indemnified against liability as dis- 
tinguished from indemnity merely 
against loss, truck owners who came 
within the additional assured clause 
of policy were entitled to recover for 
amount of judgment against them 
which they had not paid.—Couk v. 
Ocean Accident & Guarantee Corpora- 
tion, 33 N.E.2d 9, 138 Ohio St. 110. 

Tex.Civ.App. Under automobile  li- 
ability policy binding insurer to “de- 


fend or settle’ any suit for damages. 


against insured whether such suit was 
“oroundless or not’, insurer was li- 
able for full amount of judgment ren- 
dered against insured in action by in- 
jured party, unless it established that 
terms of policy were breached by in- 
sured.—Traders & General Ins. Co. v. 
Davis, 142 S.W.2d 826, error dis- 
missed, judgment correct. 

Wis. In action against insured, a 
minor, and insurer under automobile 
liability policy where, after withdraw- 
al of insurer from action and approval 
of a settlement, action proceeded as if 
it were a new action against insurer 
by plaintiffs and insured, failure to 
have amount of plaintiffs’ claims passed 
upon by jury was not error where par- 
ties to settlement were represented by 
minors were represented by 
guardians ad litem, and parties to ac- 
tion agreed to settlement, and notice 
of motion for settlement was given par- 
ties, including insurer.—Buchberger y, 
Mosser, 294 N.W. 492, 2386 Wis. 70. 

Where insurer withdrew from auto- 
mobile accident case and a settlement 
was approved, procedure wherein the 
action proceeded as if it was a new ac- 
tion against insurer by plaintiffs and 
insured was  proper.—Buchberger y. 
Mosser, 294 N.W. 492, 236 Wis. 70. 


§ 77 ° 

Ohio. Though the statutes relating 
to liability of insurer under a liabil- 
ity policy and to the application of in- 
surance money to judgment against in- 
sured declare that liability of an in- 
surer shall become absolute, to be val- 
id the statutes must be interpreted to 
mean that the payment of. the loss 
shall not depend on the satisfaction by 
the insured of a final judgment against 
him for a loss or damage, or death oc- 
casioned by such casualty. |Gen.Code, 
§§ 9510-3, 9510-4.—Conold. v. Stern, 35 
N..2d 133, 138 Ohio St. 352, affirming 
36 N.H.2d 38, 67 eae App. 134. 
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_CalApp. Under a policy requiring 
‘Immediate notice’ to an insurer of 
accidents insured against, the condi- 


tion does not apply to every trivial 
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occurrence, even though it may. prove 
afterward to result in serious injury, 


and if no apparent harm came from 
the mishap and there was no reason- 
able ground for believing at the time 
that bodily injury would follow, there 
is no duty on insured to notify the in- 
surer.—Burbank v. National Casualty 
Co., 111 P.2d 740. 


§ 83 

U.S.Ohio. In Ohio, to prevent lapse 
of a liability policy, a person injured 
in an automobile accident for which 
the insured is allegedly liable may 
perform such conditions of the policy 
as those requiring notice of the. acci- 
dent and notice of suit—Maryland Cas- 
ualty Co. v. Pacific Coal & Oil Co., 61 


S.Ct. 510, reversing Maryland Casual- — 


ty Co. v. Pacific Coal & Oil Co., 111 
F.2d 214, certiorari granted 61 S.Ct. 25. 


C.C.A.Miss. 


“as soon as practicable’, where in- 
sured did not give immediate notice 
of accigent but gave notice two days 


after claim was actually made upon 


him, and there was no showing of ac- 


tual prejudice to insurer from. the de- | 


there was no breach of the re- 


lay, 
Trav- 


quirement of notice-—Young v. 
elers Ins. Co., 119 F.2d 877. 


Provision in automobile liability poli- 
cy requiring notice of accident “as 
soon as practicable’ is not an abso- 
lute one, to be given effect as upon an 
arbitrary timetable, but its effect must 
be determined in light of the situation 
existing both when accident occurred 
and when notice is given, and it re- 
leases insurer only where failure to 
give notice was unreasonable in itself 
or insurer was prejudiced by the delay. 
ap ous v. Travelers Ins. Co., 119 F. 


Under automobile liability policy re- 
quiring notice of accident to be given 
“as soon as practicable’, the quoted 
words are not words of precise and 


_ definite import but provide for more 
‘or Jess free play, are ambulatory and _ 


subject to the impact of particular 
facts on particular cases, and merely 
require notice within a reasonable 
time under all the circumstances to ef- 
fectuate the objects and purposes of the 
notice clause.—Young vy. Travelers Ins. 
Cofatlock 2ansi. te 


Under automobile liability policy re- 
quiring notice of accident to be given 
“as soon as practicable’, if it is made 
to appear that notice was given rea- 
sonably quickly after the accident, in- 
surer may not prove that more im- 
mediate notice would have been more 
effective in preparing their defense, but, 
if giving of notice was delayed long- 
er than was reasonably required physi- 
cally to give notice, material question 
is whether delay has caused prejucice. 
ee v. Travelers Ins, Co., 119 F.2d 


D.C.Ohio. A provision in a liability 
policy, that upon occurrence of acci- 
dent written notice should be given to 
insurer by insured ‘“‘as soon.as prac- 
ticable,”’ is interpreted to mean that 
notice must be given within a reason- 
able time.—London Guarantee & Acci- 
dent Co. v. Shafer, 35 F.Supp. 647. 

Whether notice of accident was given 
by insured to insurer within a “rea- 
sonable time’ depends upon facts of 
particular case, and if insured acts as 
a reasonable prudent man in determin- 
ing that no claim will arise under pol- 
icy, failure to give notice until such 
claim is asserted does not breach notice 
condition of policy.—London Guarantee 
Oe hace OeRe Co, v. Shafer, 35 F.Supp. 

Where insured, who was covered by 
public liability policy excepting liabil- 


ity for motor vehicles and by automo- . 


bile liability policy, did not notify au- 
tomobile liability insurer of accident 
which occurred on July 2, 36, be- 


cause insured did not believe that au- 


tomobile policy was involved, and aft- 
er insured learned that such _ policy 
might be involved, insured notified in- 
surer of claim on November 10, notice 
was given within “reasonable time” 
within policy requirement that notice 


2 
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§ 85 . 
; Under automobile liabili- 
ty policy requiring notice of accident 


4 


practicable.””—London 
dent Co. v. Shafer, 35 


Under provision of inderahity 
policy. requiring insured to notify in- 
surer of any accident. eovered by policy 


or any claim for damages made on ac- 
count thereof within five days after oc- 


currence of accident or making of de- 
mand, such notice was only required to 
be given within five days after in- 
sured learned of a claim being made on 
account of an alleged accident, not- 
withstanding accident oceurred several 
months previously.—American Fidelity 


~ & Casualty Co. v. Northeast Arkansas 
~ Bus Lines, 146 S.W.2d 165. 
vy Generally, notice:to insurer required 


by indemnity insurance policy need not 


. -insured.—Burhank v. 
“Sty @o;; 


id liability policy 
notice of accident or elaim, on ground. 
of delay in giving notice, but it does 


ing 


be given until the insured has notice of 


a claim for damages.—American Fidel- ~ 


ity & Casualty Co. v. Northeast Arkan- 


' gas Bus Lines, 146 S.W.2d 165. 


§ 86 F 
D.C.N.Y. Under publie liability poli- 
ey requiring immediate written notice 
of accident, and providing that no 


provision of policy should be waived 
except’ by- 
_ policy, 


indorsement attached ‘to 
insurer was not liable where 
accident occurred March 5, and = in- 
sured’s presicent knew thereof 15 min- 
utes later, but no written notice was 
given until April 4, even if oral. no- 
tice was given a few days after acci- 


_ dent.—Associated Indemnity Corpora- 


tion v. Garrow Co., 39 F.Supp. 100. 

' Mo.App. Under Indiana law, condi- 
tion of public liability policy requir- 
immediate notice of accident or 
claim requires insured to use reason- 
able diligence in giving notice, but 
what will constitute reasonable — dili- 
gence or reasonable notice depends on 
circumstances of each particular case. 
—Brookville Electric Co. v. Utilities 
Ins. Co., 142 S.W.2d 803. - 
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‘ § 8 

Cal.App. If insured under automo- 
bile liability. ‘policy did not realize at 
time of accident, which caused _per- 
sonal injuries, that accident had ac- 
tually occurred, insured’s failure to 
give notice to insurer within» time re- 
quired by policy, would ‘be excused, 
and .an action could be “maintained 


-against the insurer on a judgment re- 


covered in personal injury suit against 
National Casual- 
111 P.2d 740: ; 

Mo.App. ‘Under Indiana law, where 
insurer resists liability under public 
requiring immediate 


not appear that any detriment re- 
sulted to insurer on account of the 


_ delay, the defense of unreasonable de- 


lay is not to be sustained.—Brook- 
ville Electric Co.’v. Utilities. Ins. Co., 
142 S.W.2d 803. 


§ 83 : 

D.C.N.Y. Under public liability poli- 
ey requiring immediate written notice 
of accident and providing that no pro- 
vision of policy should be waived ex- 
cept by indorsement attached to poli- 
ey, insurer was’ not liable where acci- 
dent occurred March 5, and insured’s 
president knew thereof 15 minutes lat- 
er, but no written notice was given un- 
til April 4, even if oral notice was giv- 
en a few days after accident.—Asso- 
ciated Indemnity Corporation v. Gar- 


row Co., 39 F.Supp. 100 


Cal.App. Where time which elapsed 
from date of automobile accident until 
notice was given by insured under 
automobile liability policy, which re- 
quired “immediate written notice’, ex- 
ceeded by 20 days the 20-day period 
allowed Dy statute, the insured breach- 
ed the condition of the policy and re- 
covery could not be had against in- 
surer on judgment against insured. 
St.1935, 510, § 551.—Burbank _ v. 
National Casualty Co., 111. P.2d 740. 

§ 89 

C.C.A.Miss. Under automobile lia- 
bility policy requiring notice of acci- 
dent “as soon as practicable’, sub- 
jective test should not be applied to 
insured’s duty to report accident, so 
as to excuse insured from reporting on 


Sr 
should be. iven to insurer u eevand > that uvnbed believed he ee 
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not_at fault and no claim would 
made against him.—Young y. Travel- 
ers Ins. Co., 119 F.2d 877. 

Though rigid terms of requirement, 
‘in automobile liability policy, that in- 
sured give notice of accident, have been 
mitigated by importing considerations 
of reasonable prudence the personal 


equation may not be imported into it.- 


aeons v. Travelers Ins. Co., 119’ F.2d 
Under automobile liability policy re- 
quiring: insured to give notice ot acci- 
dent “fas soon as practicable,’ where 
injured motorcyclist alleged that in- 
sured had collided with him but in- 
sured did not give notice of accident 
until after attorney actually made 
claim on him, allegedly believing that 
he was not involved in the accident 
but might be unjustly subjected to 
persecution because he was a negro, 
external or objective standard was 
properly applied in determining wheth- 
er insured had given due notice, and 
insured’s race and personal equation 
were properly ignored.—Young v. Trayv- 
elers Ins. Co., 119 F.2d 877. 
C.C.A.Neb. A letter by insurer to in- 
sured, in response to insured’s letter 
informing insurer that insured’s bus 
Was in renair shop and- until it was 
decided what was to be done with it 
insured would permit automobile lia- 
bility policy to lapse, notifying in- 


sured that automobile liability policy 


had been suspended but that insurer 
would-be glad to place the policy in 
force upon receipt of required premium, 
constituted an ‘‘offer’’ to reinstate pol- 
icy on payment of premium.—State 
Farm Mut. Automobile Ins. Co, vy. 
Mackechnie, 114 F.2d 728. 

Under a contract for reinstatement 
of automobile liability policy, all pro- 
visions of former policy are restored 
and continued in force under the new 
contract._State Farm Mut. Automobile 
Ins. Co. v. Mackechnie, 114 F.2d 728. 


8 92 i 

D.C.N.Y, Under public liability poli- 
cy requiring immediate written notice 
of accident, and providing that” no pro- 
vision of policy should be waived 
except by indorsement attached to poli- 
cy, insurer was not liable where acci- 
dent occurred March 5, and insured’s 
president knew thereof 15 minutes lat- 
er, but no written notice was given 
until April 4, even if oral notice was 
given a few days after accident.—As- 
sociated Indemnity Corporation v. Gar- 
row Co., 39 F.Supp. 100. 

Mo.App. 
policy provided that if suit was 
brought against insured, the insured 
should immediately forward to insurer 
every summons or other process re- 
ceived and that as a “condition prece- 
dent” to any action against insurer the 
insured should comply: with such pro- 
vision, and suit was brought by guest 
for injuries sustained in the collision 
which occurred in IJinois, failure of 
insured to forward suit papers to in- 
surer relieved insurer of liability for 
payment of default judgment obtained 
by guest against the insured and_ the 
driver of the automobile. Smith-Hurd 
Stats.Ill. « 95%, § 58a—Donlon v. 
American Motorists Ins. Co., 147 S.W. 
2d_176, rehearing overruled 149 S.W.2d 
378. 


§ 95 

D.C.N.Y. Where insured did not give 
immediate written notice of accident 
as required by public liability policy, 
and the only action which insurer took 
in action against insured, before in- 
surer made disclaimer of liability on 
policy, was filing of notice of appear- 
ance when insurer received summons 
and before it had received complaint, 
and insurer did not know of details of 
accident when it filed notice of ap- 
pearance, such filing did not prejudice 
insured and did not “waive” failure to 
give immediate written notice of acci- 
dent.—Associated Indemnity Corpora- 
tion v. Garrow Co., 39 F.Supp. 100. 

Uil.App. An automobile liability in- 
surer, having knowledge of action 
against insured for injuries to driver 
of automobile, struck by insured’s 
truck, and entering into stipulation, 
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amounts to a ‘‘waiver’’ of condition in 


Where automobile liability . 


eS 99 
under “which plaintiff. was physically aire 
examined, “waived” provision im insur-  » 
ance policy requiring insured to for- — 
ward summons and notiee of action to 
insurer.—A-1 Cleaners & 
American Mut. Liability Ins. 
Boston, 30 N.H.2d 87, 307 Ill.App. 64. ‘ 
S.C. Generally, conduct which — 


liability policy requiring that summons ~ 
or other process) served, on insured be 
forwarded to insurer is conduct which 

lulls insured into a feeling of security 

and renders it unconscionable for in- 

surer subsequently to raise objection iv 
that such papers were not forwarded. 
—Boyle Road & Bridge Co. v. Ameri-— 
can Hmplovers’ Ins. Co. of Bostene 
Mass., 11 S.H.2d 438. 

Mere knowledge by insurer that proc- 
ess has been served on insured does 
not amount to a “waiver” or an 
toppel’’ with respect to condition in lia- 
bility policy requiring that summons — 
or other process served on insured be _ 
forwarded to insurer, and there must — 
exist, in addition to such knowledge, 
some positive act known to insured 
‘upon which, in connection with the 
knowledge, the “waiver” may. he. pred-_ 
ieated.—Boyle Road & Bridge Co. v. 
American Employers’ Ins. Co, of Bos: 
ton. Mass., 11 S.E.2d 438. he 
olicy. protecting employer 
against injury claims of employees re-- 
quired that insured forward to insurer 
or its duly authorized agent every no 
tice, summons, or other process served — 
on insured, and insured gave insurer — 
no notice that summons and complaint 
had been served upon it, and did | 
forward the papers to the insurer, 
surer was not barred by “estoppel” et 
“waiver” from denying liability — cine) 
on ground of ‘excusable neglect’ 
part of insured, or otherwise, netwien 
standing that authorized agent of 
surer knew that the papers had b 
served on insured before time for a 
swering complaint had expired, in ab-— 
sence of evidence that insured had 
knowledge that insurer knew of the 
service.—Boyle Road & Bridge Coy v.. 
American Employers’ Ins. Co. of B 
ton, Mass., 11 S8.H.2d 438. 
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Cal.App. Where insurer under. ad 
mobile liability policy denied liabili 
and sought eancellation of policy, i 
surer “waived” any claim that notice 
of accident was insufficient or not, 
within time. St.1935, p. 510, §§ 553, 
554.—Mercer Casualty Co. v. Lewis, eeu 
108 P.2d 65, 41 Cal. App.2d 918. j 
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See Bercovici v. Gancare Ins. 
[1941] 3 Dom.L.R. 801. 
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D.C.Ky. Courts should require of i 
sured the highest faith in p eservin 
integrity of contract, and insured is 
honor bound to co-operate to fullest 
with insurer and to abide by terms of — 
contract both in its letter and spirit.— 
American Automobile Ins; Co. v. Mack, 
34 E.Supp. ’ 
The failure of insured to co-operate 
permits insurer to cancel automobile 
liability policy.—American Automobile. 
Ins. Co. v. Mack, 34 F.Supp. 224. | 
Cal.App. A “co-operation” clause in | 
an automobile liability policy may not — 
be expanded to require insured to 
combine with insurer to present a 
sham defense, but neither will the” 
clause be contracted to exclude from 
insurer a fair statement of the facts. 
—Porter v. Bmployers’ Liability Ags- 
sur. Corporation, 104 P.2d 1087. i 
Under a ‘‘co-operation” clause in an 
automobile liability policy, the insured 
is required to give a fair and frank 
disclosure of information reasonably 
demanded by the insurer to enable it 
to determine whether there is a genu- 
ine defense.—Porter v. Employers’ Li- 
ability Assur. Corporation, 104 P.2d 
1087 


Unintentional and accidental mistakes 
in statement made by the insured do 
not violate “co-operation” clause in 
automobile liability policy.—Porter v. 
Pmployers’ Liability Assur. Corpora- 
tion, 104 P.2d 1087. 

Under provision of automobile li- 
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ability policy that assured should not 
“voluntarily assume any liability” 
without consent of insurer previously 
given in writing, insured is not pro- 
hibited from giving the injured _per- 
son a truthful explanation of accident 
and circumstances thereof or telling 
the injured person of the existence of 
insurance.—Porter v. Employers’ Li- 
epuuey, Assur. Corporation, 104 P.2d 


~Cal:App. Where insurer under auto- 
mobile liability policy denied liability 
but offered as a matter of courtesy 
without assumption of any liability to 
defend action brought against party 
covered by policy, insured by declin- 
ing insurer’s offer did not violate the 
““ceo-operation” clause of the policy.— 
Norton vy. Farmers Automobile Inter- 
Insurance Exchange, 105 P.2d 136. 
N.C. Where taxicab company paid 
more to personal injury claimant than 
the limits of indemnity or. liability 
policy, it did not forfeit its insurance 
y furnishing medical and nursing aid 
to claimant without insurer’s written 
- consent required by policy, where there 
was evidence of imperative need of 
nursing claimant, and some evidence 
that insurer’s adjuster authorized and 
ratified the payment of doctors and 
nurses.—Blue Bird Cab Co. v. American 
_ Fidelity & Casualty Co., 15°S.E.2d 295, 
pelo INVC.. 788; 
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. ©.C.A.Fla. Where parents of child 
who was killed by truck in Florida 
had executed a release to Florida truck 
owner and thereafter sued truck own- 
er for damages in state court, truck 
 owner’s liability insurer which was a 
nonresident was required to defend 
suit in state court according to its 
policy contract but did not have a 
- “Justiciable controversy’? with the par- 
- ents which would support a federal de- 
Claratory judgment. Jud.Code, § 2744, 
28 U.S.C.A. § 400.—Liberty Mut. Ins. 


Co, v. Lee, 117 F.2d 735, 


D.C.Ohio. A liability insurer’s obli- 


Ba 0S, 4 gation to defend action against insured 


is’ to be determined when action is 

_ brought, and not by outcome of ac- 
-tion.—London Guarantee & Accident 
Co. v. Shafer, 35 F.Supp. 647. 

In determining liability insurer’s ob- 
ligation to defend action against in- 
sured, language of insurance contract 
must first be construed and next the 
allegations of complaint in 
against insured.—London Guarantee & 
- Accident Co. v. Shafer, 35 F.Supp. 647. 
. Where liability insurer’s obligation is 
to defend action against insured wheth- 
er action is groundless or not, insurer 
is liable for failure to defend action in 
which complaint shows a claim for 
damag covered by  policy.—London 
~ Guarantee & Accident Co. v. Shafer, 35 

F.Supp. 647. 

Idaho. A garage liability insurance 
policy obligating insurer to defend suits 
for damages required definite and un- 
equivocal defense though insurer when 
first notified of accident had right to 
investigate and defer determining its 
acceptance of liability, but after in- 
_ vestigation insurer had duty to give 

definite assurance that it would or 
would not defend.—Boise Motor Car Co. 
v. St. Paul Mercury Indemnity Co., 112 
Peds L011. 

_ Mich. Under automobile liability  pol- 
icy obligating insurer to defend suits 
' alleging injuries, sustained by persons, 
caused by accident and arising out of 
use of automobile, the undertaking to 
defend was absolute and independent 
from exception in policy stipulating 
that insurer was not obliged to pay a 
judgment if injured person was being 
transported. by a truck, and hence in- 
surer was liable for expenses incurred 
by insured in defending a personal in- 
jury action which insurer failed to de- 
fend, even though person injured was 
riding in a truck at time of collision.— 
City Poultry & Egg Co. v. Hawkeye 
Pope Co., 298 N.W. 114, 297 Mich. 


Miss. Where liability policy cover- 
Ing bus imposed duty on insurer to de- 
fend any suit whether groundless or 
not, on account of bodily injury or 
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death resulting from accident or alleg- 
ed accident covered by policy which 
may have grown out of ownershif, 
maintenance or use of bus, insurer’s 
duty to defend action for death of bus 
passenger was required to be measured 
by allegations of the declaration in the 
death action Commercial Casualty Ins. 
Co. v. Tri-State Transit Co. of Louisi- 
ana, 1 So.2d 221. ‘ 

Under bus liability policy which im- 
posed duty on insurer to defend any 
suit, whether groundless or not, on 
account of bodily injury or death re- 
sulting from accident or “alleged ac- 
cident”, quoted words would not re- 
quire insurer to defend suit brought 
against bus company on mere state- 
ment as a conclusion of a pleader, con- 
tained in declaration in action against 
company to effect that injury or death 
resulted from accident growing out of 
ownership, maintenance or use of bus, 
and duty of insurer to defend would 
depend on whether facts alleged would 
be sufficient to show that injury or 
death did in fact result from such an 
accident or alleged accident.—Commer- 
cial Casualty Ins. Co. v. Tri-State 
Transit Co. of. Louisiana, 1 So.2d 221. 

Under liability policy covering bus 
which imposed duty on insurer to de- 
fend any suit, whether groundless or 
not, on account of bodily injury or 
death resulting from accident or alleg- 
ed accident covered by policy, whether 
an injury is “accidental” is determina- 
ble from standpoint of the injured per- 
son, and if the injury comes to him 
through external force, not of his 
choice or provocation, then as to him 
the injury is accidental—Commercial 
Casualty Ins. Co. v. Tri-State Transit 
Co. of Louisiana, 1 So.2d- 221. 


Under liability policy covering bus 
which imposed duty on insurer to de- 
fend any suit, whether groundless or 
not, on account of death resulting from 
accident or alleged accident covered by 
policy, insurer had duty fo defend 
suit for death of bus passenger result- 
ing from pneumonia allegedly contract- 
ed by passenger when bus broke down, 
and driver failed to provide other 
means of transportation for passenger 
who was compelled to expose herself 
to cold and damp weather in order to 
get to her place of employment, since 
the exposure to cold and resulting 
pneumonia was ‘‘accidental’ as to the 
passenger, which brought it within 
protection of the policy—Commercial 
Casualty Ins. Co. v. Tri-State Transit 
Co. of Louisiana, 1 So.2d 221. 


Pa.Com.Pl. A minor, having receiy- 
ed personal injuries while riding on a 
truck, sued the owner who earried in- 
surance, but which action the insur- 
ance company did not defend because 
plaintiff's statement set forth that the 
minor was a guestrider, a situation not 
covered by the policy of insurance, and 
obtained a verdict. Subsequently the 
minor, having sued the insurance com- 
pany, which pleaded as new matter 
that plaintiff was an employee of own- 
er of truck, took rulé to strike off new 
matter and also rule for judgment for 
want of sufficient affidavit of defense 
on the ground that the verdict against 
the owner of the truck in the first 
ease is conclusive against the insurance 
company in this action. Held, that 
both rules will be discharged. The de- 
fendant insurance company had the 
right to refuse to defend the first ac- 
tion which was not covered by its pol- 
icy, and is justified in setting up in 
the case against it the. defense that 
the injured minor was an employee of 
the truck owner which would bring 
the case properly under the Work- 
men’s Compensation Acts.—Fazio  v. 
Harleysville Mut. Casualty Co, 42 
Lack.Jur. 109. 


Tex.Civ.App. Under compensation 
policy obligating insurer to defend in 
name and on behalf of insured actions 
for injuries brought by employees, 
service on insurer of a petition alleging 
that insured owned mercantile building 
in which he rented office space on sec- 
ond and third floors and that he main- 


tained elevator for use of patrons and- 
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tenants of building and kn 
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ors! 
have known that plaintiff was engag 
as elevator operator for benefit of in- 


sured and his business and that eleva- — . 


on behalf of insured, notwithstanding — 
that, petition contained allegation that 
plaintiff was employed by a named in- 
dividual other than insured, since such 
allegation without more was a “conclu- 
sion. of fact”. Vernon’s Ann.Civ.St. art. 
8306, § 3.—Travelers Ins. Co. v. Blue- 
stein, 149 S.W.2d 252, error dismissed. 
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D.C.Ga. Where automobile liability 
insurer declined to defend. actions 
against administrator of deceased in- 
sured and the administrator filed an- 
swer of no assets and mentioned exis- 
tence of the liability policy, the insurer 
could subsequently withdraw the an- 
swer and file a different one, so as to- 
prevent the fact of insurance from be- 
coming known to the jury, and if first 
answer should subsequently be offered 
as evidence, there would be cause for 
mistrial under Georgia law. Code Ga. 
1933, § 113-2110.—American Surety Co. 
y. Sutherland, 35 F.Supp. 353. : 

Automobile liability insurer which 
breached its duty under policy. to de- 
fend actions brought against adminis- 
trator of deceased insured was not en- — 
titled to» avoid. liability otherwise un- 
questionably shown, by criticism of 
manner of handling of actions brought 
against the administrator and, the wis- 
dom and astuteness of the defense em- 
ployed, and the lack of vigor with 
which it was maintained.—American 
Seta Co. v. Sutherland, 35 F.Supp. 


D.C.Ohio. Where public liability and 
automobile liability policies provided 
that insurers agreed to defend any 
claim against insured, even if ground- 
less, and petitions in actions against 
insured by third parties for injuries 
stated claims which. were covered by 
both policies, insurers’. refusal to de- 
fend such actions was-a breach of in- 
surance ‘contracts. which rendered in- © 
surers liable to insured to extent of 
insured’s costs and expenses incurred 


in defending actions—London Guaran- 


tee & Accident Co. v. Shafer, 35 F. 

$1,000 was reasonable fee for serv- 
ices of insured’s attorney in defending 
third party’s action against insured 
under liability policies in common pleas 
court and prosecuting appeals to Court 
of Appeals and state Supreme Court, 
and insurers, who breached ‘their duty 
to insured to defend actions, were li- 
able to insured for such amount.—Lon- 
don Guarantee & Accident Co. v. Shaf- 
er, 35 F.Supp. 647. : ; 


Ga.App. Where automobile liability 
policy provided that insurer would de- 
fend any suit against insured for in- 
juries or damages arising out of opera- 
tion of automobile, insurer was liable to 
insured for damages for failure to de- 
fend such a suit, including attorney’s 
fees and expenses incurred by insured 
in defending suit, if insurer was other- 
wise liable under provisions of policy.— 
Maryland Casualty Co. v. Sammons, 11 
S.H.2d 89. 

Pa.Com.P]. Where a liability insur- 
ance company, immediately upon re-. 
ceiving notice from its insured that a 
suit has been brought against him, re- 
fuses to defend. the action on the 
ground that he did not cooperate by 
giving a true statement of the real 
cause of the accident, as required by 
the policy, and thus surrenders to its 
insured complete control ef the defense 
with the right to settle the case for 
any amount, greater or less than the 
policy coverage, it cannot; in the ab- 
sence of bad faith, be held liable in an 
action in trespass for any amount be- 
yond the policy limits.—Epstein y. Brie 
Indemnity Co., 39 D. & GC. 117. 

, A liability insurance company is not 
guilty of bad faith in refusing to de- 
fend an action brought against its in- 
sured who, in his original statement to 
defendant, represented that the acci- 
dent occurred as he attempted to pass 


f Ps Dut 
n a claim against the 
or of the automobile that the ac- 
t was dué to faulty brakes, thus 
_ raising the issue of defendant's liabil- 
ity on a separate policy issued to the 
yendor protecting it against negligence 
yf its employes, and who failed there- 
after to comply with the company’s re- 
quest for a further statement as to the 
true cause of the accident.—Hpstein v. 
-— Brie Indemnity Co.; 39 D..& C. 117. 
Pa.Com.Pl. Where an insurance pol- 
icy stipulates that the insurer shall 
defend the insured in all suits which 
“maybe instituted in causes covered 
by the policy, the insured is not enti- 
_ tled' to reeover for attorney’s fees in- 
eurred in prosecuting a suit against 
the insurance company to recover an 
amount which he was required to pay 
on a claim covered by the policy.— 


Pennsylvania Mfgr’s Ass’n. Casualty 
Ins. Co.—v.~ Mack, 41 Di&.C. :629, 2:30 
Del.Co. 301: ; x 
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Pa.Com.Pl. Plaintiff, after securing 
judgment for injuries suffered while a 
passenger in defendant’s car, issued at- 
tachment execution against the insur- 
ance carrier of the defendant. The in- 
surance company filed answers denying 
liability because the plaintiff is an em- 
s ~ployee of another party who was also 
é insured in defendant’s policy. The in- 
; surance policy excluded injuries to any 
“employee of the assured while engaged 
in operating or earing for any automo- 
bile insured hereunder’ .and_ injuries 
“to any employee of the assured en- 
gaged in any trade, business, profes- 
sion or occupation of the assured.” It 
appeared that the insurance company 
had investigated the case, its attorneys 
had-.entered appearances, conducted the 


argued the case after the trial. In its 

answers, the insurance company ayer- 
red that it did not learn of plaintiff’s 
employment by the other insured until 
_- at or about the time of the trial. The 
e insurance company did not notify the 
K: defendant of its defense that the plain- 

tiff was an employee of the other in- 
‘ sured, until the time of the trial. No 
‘notice of the defense was ever given to 
a the plaintiff. Held, that the garnishee’s 
= answers to the interrogatories are in- 
a sufficient, and that judgment must be 
| entered in favor of the plaintiff—Hafey 
; v. Rehmeyer, 49 Dauph. 6. 
F Had reasonable investigation been 
made by the garnishee before the trial, 
; discovery would have been had of the 
Z fact that the plaintiff was secretary 
' of the additional named — insured.— 
Hafey v, Rehmeyer, 49 Dauph. 6. 
Notice of the insurer’s defense under 
the policy should have been given when 
2 the defendant surrendered his manage- 
“A ment of the trial to the insurer, but it 
; was delayed to the time of the trial.— 
Hafey v. Rehmeyer, 49 Dauph. 6. 

It was necessary to give notice of the 

defense on the policy to the plaintiff 
3 and the defendant.—Hafey v. Rehmey- 
Bs? er, 49 Dauph. 6. 
There is nothing in the answers aver- 
ring. that the plaintiff, at the time of 
the injury, was an employee of and 
engaged in the business of the other 
named insured, nor that the plaintiff 
and defendant were in a joint enter- 
prise; the answers admitted that the 
plaintiff was not an employee of the 
defendant.—Hafey v. Rehmeyer, 49 
Dauph, 6. 

The garnishee, insurance company, 
by its answers, has not brought itself 
within the exclusion clause of the pol- 
icy; it is, therefore, not material 
whether the garnishee now pleads non- 
liability under the policy—Hafey -v. 
Rehmeyer, 49 Dauph. 6. 

The garnishee, by its conduct before, 
during and after the trial is estopped 
from denying liability.—Hafey v. Reh- 
meyer, 49 Dauph. 6. 
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C.C.A.Ark. The misconduct of driver 
cof taxicab, obtained by motor bus 
transportation company to carry pas- 
sengers in disabled bus to their desti- 


trial, negotiated for a settlement, and ~ 
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ation either in giving false informa- 
ion as to how collision between taxi- 


cab and automobile, causing injuries to — 


‘such passengers, occurred in statements 
to company’s liability insurer’s investi- | 
gators, or in falsely testifying to con- 
trary on trial of actions against compa- 
ny for such injuries, did not relieve in- 
surer from liability for amounts of 
judgments obtained by plaintiffs on 
ground of company’s noncompliance 
with “co-operation” provisions of poli- 
ey, as such driver was not company’s 
agent to co-operate with insurer in de- 
fense of such lawsuits,—Commercial 
Casualty Ins. Co. v. Missouri Pac. 
Transp. Co., ‘117 F.2d 313. ‘ 


D.C.Ga. The fact that copies of peti- 
tions filed by automobile passengers 
who brought actions for damages re- 
sulting from automobile accident were 
furnished by ‘administrator of estate of 
deceased insured to the counsel who 
prepared them was not prejudicial to 
automobile liability insurer which 
failed to defend the actions.—American 
Surely Co. v. Sutherland, 35 F.Supp. 


oO . 

Automobile liability insurer could 
not avoid liability on policy on ground 
of failure of administrator of deceased 
insured to co-operate with the insurer 
as required by policy, because of deliv- 
ery of the insurance policy to certain 
of the parties who brought action 
against the administrator, where evi- 
dence disclosed that the policy.was de- 
livered by agent of the insurer, and 
not by the administrator.—American 
Sraety Co. v. Sutherland, 35 F.Supp. 


Insurer could not avoid liability un- 
der automobile liability policy on 
ground that deceased insured’s admin- 
istrator failed to ‘co-operate’ as re- 
quired by policy where the insurer re- 
quested no assistance from the adminis- 
trator, since ‘co-operation’ implies as- 
sistance.—American Surety Co. yv. Suth- 
erland, 35 F.Supp. 353. 

The term “legal proceeding” used in 
provision of automobile liability policy 
that insured should not interfere in any 
legal proceeding but should aid in se- 
curing information and evidence and 
attendance of witnesses and should ‘‘co- 
operate’ with insurer was required to 
be construed in the light of the policy 
as a whole, and the interference in 
“legal proceeding”’ forbidden had ref- 
erence to legal proceeding defended in 
accordance with terms of the policy. 
—American Surety Co. v. Sutherland, 
35 F.Supp. 353. 


Under clause of automobile liability 
policy requiring co-operation on part. 
of insured, liability insurer by refusing 
to take any steps in defense of actions 
brought against administrator of de- 
ceased insured could not preclude ad- 
ministrator from filing any defense.— 
American Surety Co. v. Sutherland, 35 
F.Supp. 353. 


Conn. In the absence’ of estoppel, 
waiver or other excuse, co-operation by 
the insured in accordance with the 
provisions of an automobile liability 
policy is a “condition” the breach of 
which ends insurer’s obligation.—Cur- 
ran v. Connecticut Indemnity Co. of 
New Haven, 20 A.2d 87, 127 Conn. 692. 

A. condition of an automobile liabil- 
ity policy that insured ‘‘co-operate” 
with insurer is not broken by failure 
of insured in an immaterial matter, 
since such failure is not included with- 
in the fair intendment of the require- 
ment that insured co-operate.—Curran 
v. Connecticut Indemnity Co. of New 
Haven, 20 A.2d 87, 127 Conn. 692. 

The requirement that insured under 
an automobile liability policy co-oper- 
ate with insurer is a “contract right’, 
and in determining whether the condi- 
tion has been broken, prejudice need 
not appear.—Curran yv. Connecticut In- 
demnity Co. of New Haven, 20 A.2d 87. 
127 Conn. 692. 

Under automobile liability policy re- 
quiring insured to co-operate with in- 
surer, lack of prejudice to insurer from 
insured’s failure to act is the test 
which usually determines whether fail- 
ure concerns an immaterial or unsub- 
stantial matter.—Curran vy. Connecticut 
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Indemnity Co. of New Haven, 2! 
87;°127 Conn. 692. Eee 

Where additional insured under a 
tomobile liability policy containing co: 
operation provision failed to notify in- 
surer of action pending against him 
and failed to disclose his whereabouts. 
though defense of assumption of risk ‘S 
could have been interposed in, action 
brought by plaintiff against addition- 
al insured for injuries, insurer was not) 
liable for amount of judgment recov- — 
ered against additional insured, since 
additional insured’s failure was not 
such as could be regarded as failure to 
co-operate in an “unsubstantial or im- 
material matter’.—Curran yv. Connect : 
cut Indemnity Co. of New Haven, 20 A. — 
2a 8%; 127 Conn... 692. ee! 

In action by judgment creditor » 
recover under an automobile liability » 
policy, where additional insured coul 
not claim an estoppel or waiver of ¢ 
operation provision of the policy, add 
tional -insured’s failure to_ co-operate 
with the insurer was a good defense.— 
Curran v. Connecticut Indemnity Co. of 
New Haven, 20 A.2d 87, 127 Conn. 692. 

Ohio. A Clause in an insurance po 
icy, such as a liability Po icy, requir- 
ing the insured’s co-operation, aid, and 
assistance in defense of an action 
against him, is a material condition of — 
the policy, and an insured who violates 
that condition forfeits his rights to 
claim indemnity under the policy. a 
Conold y. Stern, 35 N.H.2d 133, 138 
Ohio St. 352, affirming 36 N.E.2d 38, — 
67 Ohio App. 134. iE: ; 

A elause in an insurance policy, such © 
as an automobile liability policy, re- 
quiring insured’s co-operation, aid, and 
assistance in defense of an action 
against him, is a ‘“‘condition precedent’ 
the failure to perform which, in the © 
absence of waiver or estoppel, consti-— 
tutes a defense to liability on the po 
iey.—Conold v. Stern, 35 N.H.2d 13 
138 Ohio St. 352, affirming 36 N.B.2 
38, 67 Ohio App. 134 : i. 

Wis. In actions against insured, a | 
minor, and insurer under automobile 
liability policy where insurer prepared 
answer, which insured signed, alleging — 
that policy did not cover accident, that 
insured, in answer by subseauently ap- 
pointed guardian ad litem, alleged that — 
policy covered accident, did not relieve 
insurer from liability on ground that 
insured violated policy condition re- 
quiring him to “cooperate” with insur- 
er in defending actions, where jury 
found that insured’s statements, which — 
insurer used in preparing answer, were | 


i 


made at insurer’s solicitation —Buch- 

berger v. Mosser, 294 N.W. 492, 2386 
Wis. 70. ; ‘ 
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Mass. In action by insurer under 


compulsory automobile liability policy 


against insured to recover amount — 
which insurer paid to insured’s em-. 
ployee in settlement of employee's 


claim against. insured for injuries which 
employee sustained while engaged in 
insured’s business as result of negli- — 
gent operation of insured’s automobile, __ 
where employee was entitled to benefit 
of policy and policy gave insurer right 
to settle claims against insured in any» 
way which insurer deemed expedient, 
insured’s contention that insurer’s set- 
tlement with employee was improper 
because insured had no notice of settle- — 
ment could not be sustained where | 
there was evidence that insured knew 
what was being done in connection 
with settlement, and record did not 
show an absence of good faith or negli- 
gence by insurer in making settlement. 
G.L.(Ter.Ed.) ¢. 90, §§ 34A, 34D; ec. 
152, 175.—Service Mut. Liability Ins. 
Co. v.: Aronofsky, 31 N.H.2d 837, 308 
Mass. 249. 

Where compulsory automobile liabili- 
ty policy gave insurer right to settle 
claims against insured in any way 
which insurer deemed expedient, even 
if insured were ignorant of insurer’s 
settlement of claim by insured’s em- 
ployee against insured for injuries 
caused by negligent operation of insur- 
ed’s automobile, insured could not at- 
tack settlement in absence of evidence 
showing fraud or negligence on part of 
insurer. G.L.(Ter.Hd.) ec. 90, 384A, ~ 
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| 34D,—Service Mut. Liability Ins. Co. v. 
pene Seu: 31 N.H.2d 837, 308 Mass, 


Ohio App. Where automobile liabil- 
ity insurance company’s activities in 
defending actions against insured for 
personal injuries and agreeing to pay 
plaintiffs stated sum in full settle- 
ment of their claims were directed pri- 
marily to doing of things beneficial to 
company, with insured’s protection a 
secondary consideration, ,and insured 
had no control over company’s conduct 
or conclusions under provisions of lia- 
: bility policy, there was no relationship 
at of ‘‘principal and agent’? between, in- 
sured and company in negotiating set- 
- tlement.—Haluka vy. Baker, 34 N.H.2d 
- 68, 66 Ohio App. 308. ! 3 
Where an automobile liability insur- 
er, by its policy contract, reserves 
right to defend in insured’s name ac- 
tions for personal injuries or property 
damage, employ counsel of its own 
choosing, and litigate or settle cases as 
it sees fit, and insured is not permit- 
ted by contract to interfere with insur- 
-er’s handling of litigation or settle- 
ment, but is required thereby to assist 
and co-operate with insurer in investi- 
~~ gation, preparation and presentation of 
defense, insurer acts in its own behalf, 
-. not as insured’s “agent,” in settling 
- jitigation without insured’s express 
consent or subsequent ratification of 
_insurer’s handling thereof, so that in- 
sured is not personally bound by set- 
tlement agreement, nor bound to pay 
amount agreed on.—Haluka v. Baker, 
34 N.W.2d 68, 66 Ohio App. 308. ~ 
_ An agreement between automobtfle lia- 
bility insurance company’s counsel and 
-eounsel for persons suing insured for 
personal injuries to settle plaintiffs’ 
Claims for stated sum, without consult- 
ing insured as to amount or advising 
him thereof until he received letter 
from plaintiffs’ counsel, notifying him 
that company had -not paid agreed 
amount and giving him opportunity to 
settle claim for such amount, was not 
binding on insured.—Haluka v. Baker, 
34 N.E.2d 68, 66 Ohio App. 308. 


Persons pressing their damage 
claims against another for personal in- 
_ juries, sustained in automobile colli- 
sion, after settlement agreement be- 
_ tween counsel for claimants and such 
_ other’s liability insurer, abandoned 
agreement and incapacitated themselves 
_ to sue insured thereon after corporate 
-insurer’s liquidation without having 
paid agreed amount.—Haluka v. Baker, 
34 N.H.2d 68, 66 Ohio App. 308. 
a § 106 
N.C, By denyimg liability or refus- 
ing to settle claims against insured 
which are covered by automobile in- 
- demnity policy, insurer commits breach 
; of the policy contract and thereby 
_‘‘waives” the provisions defining du- 
‘ties and obligations of insured, and 
thereafter insured may either litigate 
or make reasonable settlement and re- 
~ cover amount reasonably required from 
insurer—Blue Bird Cab Co. v. Ameri- 
ean Fidelity & Casualty Co., 15 S8.H.2d 
; e290,. 219 N.C. 788, 


| § 107 
YM Tex.Civ.App. In suit by railroad on 
- policy and endorsement insuring rail- 
road against damages for injuries to 
any person in connection with work on 
~ ennstruction of underpasses, overpasses, 
approaches and other work, and on 
agreement between railroad and insur- 
- er that railroad should settle for motor- 
ist’s death and that the railroad and 
insurer would litigate between them- 
selves whether the policy covered rail- 
road’s liability under settlement agree- 
ment, it was not necessary for railroad, 
in order to recover, to show that the 
loss to railroad was a loss imposed by 
law, and that railroad was negligent 
in causing motorist’s death.—Standard 
Accident Ins. Co. v. Thompson, 146 S, 
W.2d 238, error granted. 

In action by railroad against insurer 
on policy and endorsement insuring 
railroad against loss from liability for 
injuries sustained by any person as re- 
sult of construction of underpasses, 
overpasses, approaches and other work 

. in connection therewith, and on alleged 
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agreement between railroad and insurer 


that railroad should settle for motorist’s — 


death in collision, and that railroad 
and insurer would thereafter litigate 
between themselves whether the policy 
covered railroad’s liability for motor- 
ist’s death, evidence established as a 
matter of law the existence of the 
agreement pleaded by the railroad.— 
Standard Accident Ins. Co. v. Thomp- 
son, 146 S.W.2d Zee eahOF granted. 


§ 1 

C.C.A.Pa. Where contractor’s public 
liability insurer improperly refused to 
defend suit brought against contractor 
and the contractor settled the suit for 
a reasonable sum, the insurer was lia- 
ble for the amount of the settlement, 
and for reasonable attorney’s fee paid 
by the contractor to its counsel.— 
American Mut, Liability Ins. Co. Vv. 
Buckley & Co., 117 F.2d 845, 

D.C.Ohio Where insurers under pub- 
lie liability policy excepting liability 
for motor vehicles and automobile lia- 
bility policy breached their duty to de- 
fend. third parties’ actions against in- 
sured, and insured’s negligence as spe- 
cified in third parties’ petitions, wholly 
and inseparably, constituted proximate 
cause of third parties’ injuries, and in- 
sured settled one of the actions and 
paid a judgment recovered by third 
party in the other action, insurers were 
jointly and severally liable to insured 
for amount of settlement, judgment, 
and expenses incurred by insured in 
defending actions.—London Guarantee 
eagurceiaeut Co. vy. Shafer, 35 F.Supp. 


Miss. Liability insurer which wrong- 
fully failed to defend action brought 
against bus company for death of pas- 
senger on bus covered by policy was 
liable for such sum as was expended in 
good faith by the company in making 
what it conceived to be a reasonable 
and advantageous compromise of claim 
for passenger’s death and reasonable 
expenses incurred in investigation of 
facts in connection with suit and in 
preparation of defense. thereof.—Com- 
mercial Casualty Ins. Co. v. Tri-State 
Transit Co. of Louisiana, 1 So.2d 221. 


§ 110 
D.C.Ga. Although automobile liabil- 
ity policy carried by deceased insured 
was not technically an “asset” of the 
insured’s estate, if passengers in in- 
sured automobile which was involved 
in accident obtained legal judgments 
against insured’s administrator, the 
policy was as to the passengers an “‘ac- 
tual asset”, and if the judgments 
should not be paid, the administrator 
would have right to maintain action 
against the insurer in the administra- 
tor’s name for the benefit of the pas- 
sengers.—American Surety Co. v. Suth- 

erland, 35 F.Sunp, 353. 


N.Y.Mun.Ct. Under an endorsement 
on insurance policy, insuring motor 
carrier against losses in the course of 
transportation of merchandise, which 
endorsement waived all defenses of in- 
surer by reason of provisions contained 
in the policy .and also provided for 
compensation within specified limits to 
consignors or consignees for losses 
caused by carrier in its transportation 
service, a consignor had a direct right 
of action against the insurer for the 
loss of a shipment by the insured car- 
rier.—Mickey Finn Clothes v. ale 
Transport Corporation, 23 N.Y.S.2d 84, 
175 Misc. 242. 

Tex.Civ.-App. Under provision in au- 
tomobile liability policy that judgment 
creditor should. have right of action 
against insurer to recover amount of 
judgment against insured if, on ac- 
count of insured’s insolvency, a recoy- 
ery could not be sustained, the term 
“insolvency” does not mean that in- 
sured must be judicially determined: to 
be bankrupt before suit can be brought 
against insurer by judgment creditor. 
—Traders & General Ins. Co. v. Davis, 
142 S.W.2d 826, error dismissed, judg- 
ment correct. 

Where insured’s insolvency was es- 
tablished. by uncontroverted evidence, 
right of judgment creditor to prosecute 
suit against automobile liability insur- 
er to collect her judgment against. in- 


judgment. credi- 
of action agains 
insurer to recover amount of judgmen 


against insured if, on account of in- 


sured’s insolvency, a recovery could n 
be sustained, subject to any defens 
which insurer. might have against i 
sured for alleged violations of provi- 
sions of policy which it had reserved 
under non-waiver agreement.—Traders 
& General Ins. Co. v. Davis, 142 8.W.2d 
826, error dismissed, judgment correct. 


SPLIT 7 ‘ 

D.C.Ky. The, action. of. 
denying automobile liability. insurer. 
the right to .seek contribution from — 
driver of automobile with which in- 
sured collided if insured’s guests 
should succeed in their action against. 
insured, may result in cancellation of 
policy.—American Automobile Ins. Co. 
v. Mack, 34 F.Supp. 224. : 


Ga.App. Where automobile liability 
policy provided that insurer would de- 
fend any suit against insured for in- 
juries or damages arising out of opera- 
tion of automobile, and insurer failed 
to defend such a suit until~after an 
adverse decision in a declaratory judg- 
ment action instituted. by insurer in 
federal court to determine its ultimate 
liability under the policy, insurer was 
not liable in damages for attorney’s fees 
and expenses incurred by insured in the 
declaratory judgment action, in .ab-~ 
sence of fraud, bad faith, and stubborn — 
litigiousness on part of insurer ‘in. 
bringing the declaratory judgment ac- 
tion. Jud:Code § 274d, 28 U.S:C.A.. § 
400.—Maryland Casualty Co. v. Sam- 
mons, 11 S.E.2d 89. "ey 

; § 112 f - 

D.O.N.J.. Where insurer erroneously 
assumed that a standard form’ policy 
of New Jersey workmen’s compensa- 
tion insurance, which insurer had is- 
sued to insured, was in force when in- 
sured’s employee was injured and paid 


a compensation award to employee, and — 
employee had been injured by accident © 


before policy was issued, insurer paid 
award as a “volunteer”? and could not 
recover amount thereof from insured 
unless insured ratified payment, and 
before insured could be charged with 
“ratification” of payment, insured had, 
to have knowledge thereof. N.J.S.A. 
34:19-1 et seq., 834:15-70 et seq—Hard- 
ware Mut, Casualty Co. vy. Lieberman, 
39. EF.Supp. 243. ; 
Where insurer erroneously assumed 
that a standard form policy of New 
Jersey workmen’s compensation insur- 
ance, which insurer had issted to in- 
sured, was in force when insured’s em- 
ployee was injured and paid a com- 
pensation award to employee, and em- 
ployee was injured by accident before 
policy was issued, and insured received 
knowledge of payment from insurer and 
defended employee’s second petition for 
compensation for augmented disability 
on ground that questions of accident, 
disability and liability had been de- 
termined in prior compensation pro- 
ceedings, insured “ratified” payment 
made by insurer, and hence insurer 
could recover amount thereof from in- 
sured, although insurer paid award as 
a volunteer. N.J)S.A. 34:15-1 et seq, 
34:15-70 et seq.cHardware Mut. Cas- 
ualty Co. v. Lieberman, 39 F.Supp, 243. 
D.C.Pa, Where liability policy per- 
mitted insurer to recover from insured 
auy payments made by it under the 
policy, when caused by insured’s viola- 
tion of law, and insurer having settled 
for death of one killed by operation 
of insured’s bus by one under 21, sued 
insured for amount of settlement, a 
policy provision that insurer might set- 
tle claims against insured as deemed 
expedient, did not cover action wherein 
insured was liable over to insurer, so 
that insurer had burden of proving that — 
death was caused by insured’s negli- 
gence, without negligence of decedent, 
and of proving the damages sustained 
by plaintiff in the death action.—Mary- 
land Casualty Co. of Baltimore v. Sau- 
ers, 38 F.Supp. 656. . ee. 
Mass. Where. insured’s | employee, 
who was. injured while engaged in in- 
sured’s business, was entitled to benefit 
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Act, and coverage CORE Oe policy did not 
apply to injuries sustained by insured’s 
employees while engaged in insured’s 
business, and under coverage “A” in- 
sured agreed to reimburse insurer for 


_ were applicable to coverage “A”, 


liability policy which required insured 
. to reimburse insurer for any payments 


= 


Parers! 


ver 
ile ee thee 


icy, and | 
employee’s. claim’ Beene: insured, ; 


ho was not covered | by. compensation 


payments which insurer would not 
have, been obligated to make if ex- 
clusions applicable to coverage ‘“B” 
reim- 
bursement provisions were not unrea- 
sonable or arbitrary nor violative of 
“public policy’ and the Workmen’s 
Soa ion Act.. G.L.(Ter.Hd.) ° ¢. 
90, §§ 3 34D; ce. 152, 175.—Service 
Mut. riabilicy Ins. Co. 'y. Aronofsky, 
31_N.E.2d 837, 308 Mass. 249. 

Provisions of compulsory automobile 


made by insurer under certain condi- 
tions were designed to prevent employ- 
such as insured, who did not in- 
sure under compensation act from de- 
feating purposes of act and from gain- 
ing an advantage over employers who, 
notwithstanding that they were in- 
sured under compensation act, were re- 
quired to bear additional burden of 
complying with compulsory automobile 


insurance law. G.l.(Ter.Ed.) c¢. 90, 
§8" 34A.” 34Ds% ces 152, 175 —Service 
Mut. Liability Ins. Co. v. Aronofsky, 


31 N.E.2d 837, 308 Mass. 249, 

Ohio App. If ‘an insurer under an 
automobile liability policy pays money 
under a claim upon a policy issued by 
it but later discovers that insured 
made false statements of material facts 
in application which would have led 
insurer to refuse issuance of policy 
had insurer known them to be false, 
insurer can recover back from insured 
the money so paid.—Republie Mut. Ins. 
Co. v. Wilson, 35 N.E.2d 467, 66 Ohio 
App. 622. 


§ 114 

C.C.A.Ohio. The rule that an in- 
surer, who has paid the loss resulting 
from a peril insured against, may be 
subrogated to all claims which insur- 
ed may have against any person by 
whose negligence the injury was caus- 
ed, is inapplicable if the injury was 
caused by negligence of insured him- 
self.—Builders & Manufacturers Mut. 
Casualty Co. v. Preferred Automobile 


Ins.>Co., -118 ‘F.2d: 118; ania Build- 
ers & Manufacturers Mut. asualty 
Co. v. Hummon, 26 F.Supp. 929. 


Where liability insurer issued blank- 
et policy covering interstate trucking 
operations of transfer company and 
policy provided that term ‘‘named as- 
sured’ should include owners and 
operators of hired cars and of inde- 
pendent contractors, the insurer was 
primarily liable for "damages from col- 
lision between truck and. automobile, 
whether truck driver was considered 
an employee of the transfer company 
or an independent contractor, and 
could not recover from driver or the 
driver’s separate insurer amount paid 
in settlement of action. Gen.Code 
Ohio, § 614-115.—Builders & Manufac- 
turers Mut. Casualty Co. v. Preferred 
Automobile Ins. Co., 118 F.2d 118, 
affirming Builders & Manufacturers 
Mut. Casualty Co. v. Hummon, 26 F. 


~ Supp. 929. 


Wis. Where subcontractor agreed to 
save harmless general building con- 
tractor and owner of premises’ from 
damages due to, arising from or con- 
nected with, subcontractor’s operations 
and, by violation of safety order gov- 
erning manner in which its boom was 
operated in relation to power wires, 
subcontractor was guilty of misconduct 
haying causal ‘relation to its employee’s 
injuries, and owner sustained liability 
to subcontractor’s employee under safe 
place statute, owner’s liability insurer, 
which paid judgment. against owner, 
and stood.in«place. of owner, was en- 
titled to. be indemnified under |indem- 
nity clausé of contract. St. 1939, § 
102.29(1). (b).—Hartford Accident & 


~ Indemnity. Co. v. Worden-Allen Co., 297 
BN WE: 


436, 238 Wis. 124. 
"42 C.J. ANNO.—206 


company based on employee's 


cy 8 116— 

C. ©. A.Ohio. Ww ere wangeaatr 
action in state court against transfer 
negli- 
gence was settled by company’s lia- 
bility insurer before judgment and no 
supplemental petition was filed there- 
in under statute providing that upon 
recovery of judgment for tort the 
judgment creditor or his successor in 
interest may file supplemental peti- 
tion against judgment debtor’s  in- 
surer in the action in which judgment 
was rendered, company’s insurer could 
not as successor in interest file sup- 
plemental 
insurer in federal court action against 
the employee. Gen.Code ‘Ohio, § 9510- 
4.—Builders & Manufacturers Mut. 
Casualty Co. v. Preferred Automobile 
Ins, Co., 118 F.2d 118, affirming Build- 
ers & Manufacturers Mut. Casualty Co. 
v. Hummon, 26 F.Supp, 929. 


§ 118 
Fla. Liability of insurance company 
for injuries sustained by automobile 


guest under policy covering damages to 
owner and any guest riding in automo- 
bile is a matter not cognizable in eq- 
uity, but is a claim which if not vol- 
untarily paid must be enforeed by an 
action at law in which insurance com- 
pany is entitled to trial by a jury.— 
Cobb vy. Walker, 198 So. 324. 

La.App. Inaction by hospital visi- 
tor for injuries allegedly sustained 
as result of negligence of hospital em- 
ployees in waxing floor and failing to 
rub it down, hospital’s publie liability 
insurer could not rely on immunity 
of charitable institution, since such a 
defense was personal to the hospital 
and could not be’ availed .of by insur- 
er. Act No, 55 of 1930.—Lusk v. U.S. 
Fidelity & Guaranty Co., 199 So. 666. 
_ Pa.Com.Pl. A claim against a liabil- 
ity insurance company for an amount 
in excess of the limits of its policy, on 
the ground of its refusal to defend a 
suit. brought against its insured, 
sounds in tort and is not based upon 
any contractual obligation except as the 
policy may form an element in the 
charge that there was fraud or bad 
faith on the part of the company.—Ep- 
stein v. Erie Indemnity Co., 39 D. & 
COLT. 

11814 


§ 

D.C.Okl. Where plaintiff brought ac- 
tion in Oklahoma district court for 
damages arising from automobile acci- 
dent which occurred in Oklahoma and 
the action which was defended by lia- 
bility insurer resulted in judgment for 
laintiff, and insurer failed to pay the 
judgment, insurer was subject to gar- 
nishment in Oklahoma, where it could 
be served through insurance commis- 
sioner as authorized by statute, 
against contention that suit upon any 
liability growing out of the insurance 
contract was required to be brought in 
Illinois wherein insured resided at time 
of execution of the insurance contract. 
12 Okl.St.Ann. § 863; 36 Okl.St.Ann. § 
101, subd. 4.—AHen y. Belford, 35 F. 
Supp. 111. / 


§ 120 

Pa.Com.Pl. A contractual limitation 
in an insurance policy on the institu- 
tion of actions thereunder begins to run 
against one who has recovered a judg- 
ment for injuries sustained in an auto- 
mobile accident against the driver of 
the other car involved, to compel pay- 
ment of the judgment by the judgment 
debtor’s insurer, only from the time of 
entry of judgment against the insured, 
and not from rendition of the verdict. 
—Collins v. Pennsylvania Indemnity 
Corporation, 40 D.& C, 127. 


§ 121 

C.C.A.N.Y: Every material fact deter- 
mined by state court in personal in- 
jury action against insured was con- 
clusively settled by final judgment, so 
that it could not be further litigated 
in a-subsequent suit between same 
parties or their privies, whether second 
action was’for same or different cause 
of action, and, therefore, material facts 
determined by state court in action 
against insured could not be further 
litigated in subsequent action by person 


ryhee 


petition against employee’s © 


as - 


(ga 


injured by insured against insurer. n- 
liability policy, since “privity” exist- 
ed between insured and insurer. In- 
surance Law N.Y. § 167,—Jones v. Zu- 
rich General Accident & Liability Ins. 
Con 124 B20" '761. nie 
D.C.Ga. Where automobile liability 
insurer failed to defend action brought 
against administrator of deceased in- 
sured, for damages resulting from au- 
tomobile accident, the administrator, — 
who under Georgia law would have | 
been personally responsible for any | 
judgment obtained'in absence of plea 
of no assets, committed no “fraud” or 
“collusion” which would render judg 
ment against him void, by filing an- 
swer of no assets and mentioning exist- | 
ence of liability insurance policy and — 
seeking to avoid personal liability by 
restricting recovery to limits of protec- . 
tion afforded by the policy. Code Ga. — 
1938, § 113-2110.—American Surety 
Vv. Sutherland, 35 F.Supp. 853. 
D.C.Ga. In ‘action against in sNeeMeD 
enforce judgment obtained by plaintiff 
against an “additional insured” und 
automobile liability policy, insurer 
could not collaterally attack the judg 
ment upon any ground which coul 
not. be asserted by the additional in- 
sured, but could attack the validity o 
the judgment for want of jurisdiction 
-~Mason v. Royal Indemnity Co., 35 F 
Sunp. 4 ; 


$2 


* plaintiff obtained _ verdi 
against minor but at time of plaintiff’s 
motion for new trial which was served 
on minor’s guardian ad litem minor 
had reached majority so that he was 
not legally served with the motion for 
new trial, and he did not waive service, 
judgment which plaintiff obtained on 
the new. trial and which plaintiff sought 
to enforce against minor’s insurer un-— 
der automobile liability policy was void 
for want of jurisdiction.—Mason _ vy. 
Royal Indemnity Co., 35 F.Supp. 477 
D.C.La. Automobile liability insur- i 
ance which had for its primary pur- ~ 
pose indemnification of insured against 
effects of accidents resulting in bodily 
injury or death to others and_ for 
which the insured was legally liable 
was ‘‘accident insurance” within excep- 
tion to Louisiana venue statute which 
permitted an action on a policy of ac- — 
cident insurance to be brought in © 
domicile of insurer or place where | 
principal agency was established, o 
domicile of insured or parish where 
accident occurred, or parish where pol- 
icy was written. Code Prac.La. arts. 
162, 165, subd. 10.—Anderson v. Stand-— 
ard Accident Ins. Co., 36 F.Supp. 7. — 
Under Louisiana law, foreign aut 
mobile liability insurer which appoint- 
ed Secretary of State as its agent 
for service of process had no 
cile” other than its original one lo 
eated within the state whose laws” 
gave it corporate existence and wa 
not domiciled in Louisiana. Acts La. 
No. 105 of 1898.—Anderson-y. Stand- 
ard, Accident Ins. Co.,. 36 #.Supp. 7. 


Conn. In insured’s action on auto- ~ 
mobile liability policies to recover 
amount of judgments rendered against 
him in actions for injuries, where in- 
surers pleaded that policy was violated 
in that truck involved in accident was — 
not used for purpose indicated in pol- — 
icy at time of the accident and that’ | 
truck was driven in violation of law 
as to age of driver and insured relied 
on the conclusiveness of the judgments 
in the actions for injuries, judgments 
were conclusive as to all litigated is- 
sues between insured and plaintiffs in 
actions for injuries but were not con- 
clusive that loss was within coverage 
of policy.—Manthey y. American Auto- 
mobile Ins. Co., 18 A.2d 397, 127 Conn, 

N.Y.App.Div. Hvidence and findings 
in trial on claim against physician were 
not determinative of nature of the claim 
as involving “malpractice, error or mis- 
take’ within terms of physician’s’ lia- 
bility policy, where judgment against 
physician on such claim was reversed 
and the case remanded, and physician ~ 
settled the case without submitting is- 
sues to a second jury.—Safian v. Adtna 


Z § 121 
et Life Ins. Co., 24 N.Y.8.2d 92, 260 App. 


Ay Div. 765. ‘ 
‘ ’ N.Y.App.Div. Where defect in de- 
y fault judgment in personal injury suit 
. because of lack of summons, complaint, 
¥ and proof of service and default was 
, supplied on trial of action against 
‘ defendant’s automobile liability insur- 
§ er on judgment after return of ex- 
ah ecution unsatisfied against original de- 
Phys | fendant, there was valid judgment on 
i which suit could be brought. In- 
surance Law, § 109.—Zakarin v. Mary- 
Jand Casualty Co., 24 N.Y.S.2d 430, 261 
App.Div. 851. 
N.Y.App.Div. 
jury had found that subcontractor and 
general contractor were jointly negli- 
gent as a result of which plaintiff’s de- 
_cedent suffered fatal. injuries, the fact 
that trial court dismissed complaint as 
against an individual who was the only 
one through whom the general con- 
_ tractor could or did act did not mili- 
- tate against plaintiff seeking recovery 
on policies providing coverage in re- 
spect of negligence of subcontractor 
and negligence of general contractor’s 


te employee. Insurance Law, § 109.—Hi- 
' fert vy. U. S. Fidelity & Guaranty Co., 
) 26 N.Y.S:2d 879, 261 App.Div,.’ 1081, 


‘reargument denied 27 N.Y.S.2d 772, 
261 App.Div.. 1092. Appeal granted. 
Where insurer issued one policy in 
respect of negligence of insured’s sub- 
contractor, and another providing cov- 
erage in respect of negligence ‘of. in- 
 sured’s employee and jury found that 
subcontractor and insured were jointly 
negligent as a result of which plain- 
‘tiff’s decedent suffered fatal injuries, 
plaintiff was entitled to have_ benefit 
of the separate coverages under the 
two policies notwithstanding the trial 
—  ¢ourt had dismissed the complaint as 
- against the employee who was the only 
one through whom the insured could 
> . *or die act. Insurance Law, 109.— 
,  Bifert v. U. S. Fidelity & Guaranty Co., 
me 26° NY.S:2d° 879, 261 -App.Div; 1081, 
#\.- veargument denied 27 N.Y.S/2d 772, 
, 261 App.Div. 1092. Appeal granted. 
Ohio App. The fact that driver of 
J automobile, against whom judgment 
was recovered by motorist for injuries 
sustained in automobile collision, was 
‘a minor and no guardian ad litem had 
been appointed for him, and that he 
would have a year under statute after 
majority within which to set the judg- 
ment aside, would not prevent the 
- maintenance by motorist of an’ action 
against insurer which had issued pol- 
icy on automobile driven by minor, 
since judgment against minor was not 
void but voidable, and was a “final 
judgment” until it should be set aside 
'. by the minor or by the court. Gen. 
Code, §§ 9510-4, 11608.—Shoup  y. 
_.Clemans, 31 N.H.2d 103. 

Pa.Com.Pl. A minor, having ° re- 
ceived personal injuries while riding 
on a truck, sued the owner who carried 
insurance, but which action the in- 
surance company did not defend. be- 
cause plaintiff's statement set forth 
that the minor was a guest-rider,; a 


situation not covered by the policy of 
insurance, and obtained a_ verdict. 
Subsequently the minor, having sued 


the insurance company, which plead- 
ed as new matter that plaintiff was 
an employee of owner of truck, took 
rule to strike off new matter and also 
rule for judgment for want of suffi- 
cient affidavit of defense on the ground 
that the verdict against the owner of 
the truck in the first case igs conclu- 
sive against the insurance company 
in this action. Held, that both rules 
will be discharged. The defendant in- 
; surance company had the right to re- 

id fuse to defend the first action which 
+Be was not covered by its policy, and is 
' justified in setting up in the case 
against it the defense that the in- 

‘ jured minor was an employee of the 
a truck owner which would bring the 
case properly under the Workmen’s 
Compensation Acts.—Fazio v. Harleys- 


ville Mut, Casualty Co., 42 Lack.Jur. 
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§ 122 
Mo.App. Where policy insuring 


against liability for injuries sustained 
on premises of insured by one not 


Where in prior action 
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employed by them, was issued to both 
husband and wife, both were “neces- 
sary parties’ to action against  in- 
surer, and judgment in favor of both 
was proper, though wife paid no part 
of settlement for injuries sustained 
by third person.—Daub y. Maryland 
Casualty Co., 148 S.W.2d 58. 

§ 122% poe 

D.C.Mo. In action by Missouri resi- 
dent against truck owner and foreign 
insurance company authorized to do 
business in Kansas, and issuing in 
Kansas a public liability insurance poli- 
cy upon operation of owner’s truck, for 
injuries sustained when automobile in 
which Missouri resident was a _pas- 
senger collided with owner’s truck in 
Kansas, Missouri. statute authorizing 
superintendent of insurance to ‘accept 
service of process on foreign insurance 
company did not authorize service of 
process on foreign insurance company, 
since policy did not issue in Missouri 
and did not mature in Missouri, liabil- 
ity thereon did not accrue in Missouri, 
Missouri resident was not named as 
beneficiary in the policy, and action 
did not arise out of business trans- 
acted, acts done or contracts made in 
Missouri. Rev.St.Mo.1939, § 6005, Mo. 
St.Ann. § 5894, p. 4495.—Hulett v. Rock 
island Motor Transit Co., 40 F.Supp. 
2138. 

In absence of suggestion that Mis- 
souri statute relating to service of 
process on insurance companies not in- 
corporated in, or authorized to transact 
business in, Missouri was applicable, 
the Missouri statute authorizing super- 
intendent of insurance to accept service 
of process, on- foreign insurance com- 
pany provided the’ exclusive method 
for obtaining service. Rev.St.Mo.1939, 
§§ 6005, 6008, Mo.St.Ann. §§ 5894, 5897, 
pp. 4495, 4499.—Hulett v. Rock Island 
Motor Transit Co., 40 F.Supp. 213. 
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C.C.A.Neb. Where insurer sought to 
rely on a stipulation in automobile lia- 
bility policy to defeat recovery, it was 
incumbent upon insurer affirmatively to 
plead a breach of such stipulation as a 
defense.—State Farm Mut. Automobile 
Ins. Co. v. Mackechnie, 114 F.2d 728. 

C.C.A.N.Y. In action under New York 
law against liability insurer by one 
recovering judgment against insured, 
plaintiff could take advantage of. in- 
surer’s waiver of any right to contest’ 
its liability to its insured, and plain- 
tiff was not required to plead insurer’s 
waiver. Insurance Law N.Y. 167.— 
Jones v. Zurich General Accident & Lia- 
bility Ins. Co., 121 F.2d. 761. 

Ga.App. A petition, alleging that 
plaintiff was operating a military am- 
bulance covered by an automobile lia- 
bility and property damage policy on 
occasion of collision between it and 
a truck, that plaintiff was held liable 
to trucking company and others for 
damages, and that plaintiff was an ad- 
ditional assured within policy and was 
entitled to recover thereunder from 
insurer, stated a cause of action as 
against demurrer.—Spurlin v. Western 
Casualty & Surety Co., 16 S.H.2d 48, 

Pa.Com.Pl. In an action by judg- 
ment creditors of the operator of a 
motor vehicle against an insurance 
company which has filed a certificate of 
insurance. on behalf of the operator 
under the provisions of the Uniform 
Automobile Liability Security Act, 75 
P.S. § 1253 et seq., the defense that 
the judgment was not legally secured 
must be raised by affidavit of defense 
rather than by motion to strike off the 
statement.—Veihdeffer v. Keystone Mut. 
Casualty Co., 40 D. & C. 657. ; 

Pa.Com.Pl. Parties who have _ re- 
covered a judgment against the opera- 
tor of a motor vehicle need not, in-insti- 
tuting action against an insurance 
company which has filed a certificate 
of insurance on behalf of. the operator 
under the provisions of the Uniform 
Automobile Liability Security Act, 75 
P.S. § 1253 et seq., attach a copy of the 
policy of insurance to their statement 
of claim, under section 5 of the Prac- 
tice Act of May 14,.4915, P.L. 483, 12 
P.S.. § 386, since they are suing not 
on the policy but on the certificate,— 


‘St.1935, p. 
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Veihdeffer v. Keystone Mut. Cas 
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Tex.Civ.App. In order to sustain a 
judgment for insured in action on 4s 
comprehensive coverage policy of auto- 
mobile insurance, which policy is in 
the Texas uniform standard form and 
contains usual exceptions under which 
insurer will not,be liable for loss, in- 
sured must negative, by allegation and 
proof, exceptions which, under terms of 
policy, exempt insurer from liability.— 
General Exchange Ins. Corporation v. 
Bolles, 143 S.W.2d 635. 


§ 124 Kas 

Cal.App. Evidence held to establish 
that when executing application for au- 
tomobile liability policy warranting 
that there had been no previous Insur- 
ance or Cancellations, applicant knew 
that such statement was not true, and 
hence could not recover on the policy 
for expenses of defending suit and 
judgment rendered against applicant. 


—Shnell v. Globe Indemnity Co., 109 
P.2d 1018. pO REM og 
Cal.App. In action against insurer 


to recover on a judgment obtained id 
against the insured under an automo- , 
bile liability policy in action for in- 
juries sustained in automobile acci- 
dent, wherein plaintiff contended that 
insured’s failure to give notice to in- | 
surer. within time required by policy — 
was excused because insured was un- _ 
aware at the time of the accident that ~ 
accident had actually occurred, evi- 
dence sustained finding that insured 
did not know that the accident oc- 
curred.—Burbank y. National Casual- 
ty Co., 111 P.2d 740. : 4 

In action against insurer on judg- 
ment obtained in personal injury ac- 
tion against insured under an auto-~ 
mobile liability policy, evidence was 
insufficient to support finding that 
third person to whom alleged notice 
of accident was given within time re- 
quired by policy was an agent of the 
insurer at the time—Burbank y. Na- 
tional Casualty Co., 111 P.2d 740. 

Cal.App. Since after lapse of time 
it virtually becomes impossible for | 
an insurer which has issued an auto- ; 
mobile liability policy to learn what 
facts, favorable to the insurer, could 
have been ascertained through prompt  _ 
inquiry, prejudice to the insurer from Ne 
failure to give notice of accident to 
insurer within time required by poli- 
ey and by statute must be presumed. 
510, 551.—Burbank v. 
National Casualty Co., 111 P.2d 740. | 

Conn. In insured’s action on auto- 
mobile liability policies to recover 
amount of judgments rendered against 
him, where insurer raises issue of: vio- 
lation of some particular condition of 
the policy by a special defense, burden ; 
of proving the issue is on the insured. ‘ 
—Manthey v. American Automobile Ins. 
Co., 18 A.2d 397, 127 Conn. 516. 

Conn. In insured’s action on auto- 
mobile liability policies to recover 
amount of judgments rendered against 
him, insured was not required to nega- 
tive every possible defense under the 
policies, but in the absence of special 
defenses insured had burden to prove 
his interest, his loss and compliance 
with the policy requirements as to 
proof of loss.—Manthey v. American 
Automobile Ins. Co., 18 A.2d 397, 127 
Conn. 516. 

Conn. In order for a judgment cred- 
itor of insured’s employee to recover 
in action against insurer under auto- 
mobile liability policy, creditor was 
bound to prove by independent evi- 
dence that terms of policy contract af- 
forded protection to employee as an 
additional insured.—Mycek y. Hartford 
Accident & Indemnity Co., 20 A.2d 735, f 
128 Conn, 140. 

IlLApp. In action against automo- § 
bile liability insurer to recover amount 7 
of judgments which plaintiffs had pro- 
cured against insured for injuries sus- 
tained in automobile collision, where 
insured admitted that he was selling 
cattle on a commission and .accepted 
workmen’s compensation aS an 9 em-. 
ployee of cattle company at time of 
collision, jury properly found that at 
time of collision insured. was selling 
livestock for company within policy 

/ 
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against insured for. injuries sustained 
* in automobile collision, plaintiffs were 


bound to prove that insured had com- 
plied with all terms and conditions of 
policy the same as insured would have 


' been required to prove had. he been 


the plaintiff—Scott. vy. Freeport Motor 
Casualty Co. of. Freeport, 34 N.B.2d 


879, 310 T.App. 421, 


-—Laforge v. LeBlanc, 18 


y 


Me. The general rule that he who 
‘asserts fraud must prove it by clear 
and eonyincing evidence obtained in 
consolidated suits by various plain- 
tiffs, who had recovered final judg- 
“ments against assured under automo- 
bile liability policy for injuries sus- 
tained in automobile accident, to ap- 
ply insurance money to payment of 
judgments, since there was _no rela- 
tion of trust between assured and in- 
surer. Revy.St.1930, ¢. 60, fs 177-180. 
Wael 38s 
In consolidated suits by various 
laintiffs, who had _ recovered final 
judgments against assured under auto- 


_ mobile liability policy for injuries sus- 


tained in automobile accident, to ap- 
ly insurance money to payment of 
judgments, evidence failed to establish 
fraud of assured in that he virtually 
acknowledged liability for accident and 
interposed no real defense to the ac- 
tions, where record showed that in- 
surer had been given prompt notice 
of accident and did not defend the 
actions. Rev.St.1930, c. 60, §§ 177-180. 
—Laforge v. LeBlanc, 18 A.2d 138. 

Insurer could not deny liability on 
automobile liability policy on ground 
that policy was not in force at time 
insured had automobile accident  be- 
cause premium was unpaid, where 
evidence established that policy was 
issued on credit.—Laforge v. LeBlanc, 
18 A.2d 138. 

Mo.App. Evidence established that 
automobile was operated By, insured’s 
brother at time of accident in which 
guest was injured, with permission of 
insured within automobile liability 
policy providing for coverage as to 
anyone using the automobile with per- 
mission of the named insured.—Don- 
lon v. American Motorists Ins. Co., 147 
S.W.2d 176, rehearing overruled 149 S. 
W.2d 378. : 

N.Y.App.Div. In action to recover 
property damages sustained as result 
of blasting operations carried on by de- 
fendant’s insured, evidence justified 

. finding that insured had breached pol- 
icy by failing ‘to give notice of accident 
and by lack of co-operation thereafter 
and up to the time of defendant insur- 
er’s repudiation of the policy. Insur- 
ance Law, former section 109,—Beaudry 
v. Massachusetts Bonding & Insurance 
Co., 22 N.Y.S.2d 866. fo 

N.C, In action on automobile indem- 
nity or liability policy to recover 
amount paid by assured to one claim- 
ant, admitting evidence of insurer’s 
compromise settlement with other 
claimants was not error—Blue Bird 
Cab Co. vy. American Fidelity-& Casual- 
ty Co:, 15° S.H:2d 295, 219°. N,C. 7838. 

Ohio App. Record, in action against 
insurer on automobile liability policy, 
did not warrant the Court of Appeals 
in setting aside jury’s verdict against 
insurer, on ground of collusion of the 
witnesses.—Shoup v. Clemans, 31 N.E. 
2d 103. 

Ohio App. On supplemental petition 
against insurer to recover under an 
automobile liability policy the amount 
of a juugment procured in a personal 
injurv action against insured’s em- 
ployee as result of the negligent opera- 
tion of an automobile covered by the 
policy, on ground that the automobile 
was operated with the insured’s con- 
sent, testimony of insured, who was 
not a party to the case, that the au- 
tomobile was not operated with his 
consent, was ‘substantial evidence” 
that the automobile was not used with 


. 


Ae iy ie SEEPS 
the insured’s consent 


: ioe: Wack Bue, ae 


'y 


presumption of liability on the part 


of the insused and his insurer, and | 
requiring judgment for insurer, where’ 


the only evidence introduced by the 
plaintiff was a written statement by 


_insured’s employee that he had _ in-- 


sured’s consent, and testimony of third 
person that after accident insured’s 
employee had stated that he had in- 
sured’s consent.—Baily v. Weaver, 35 
N.B.2d 1006, 67 Ohio App. 259. 

S.C. In action on policy protecting 
employer against injury claims of em- 
ployees, evidence did not show substan- 
tial performance by insured of require- 
ment that summons or other process 
served on, insured be forwarded to 
insurer.—Boyle Road & Bridge Co. v. 
American Employers’ Ins. Co. of Bos- 
ton, Mass.) °11' S:R22a 94383 

Tex.Civ.App. Under provision in au- 
tomobile liability policy that judgment 
creditor Should have right of action 
against insurer to recover amount of 
judgment against insured not to ex- 
ceed limits of policy, if on account of 
insured’s insolvency a recovery could 
not be sustained, introduction in evi- 
dence of return‘of execution by sheriff 
showing “no property found”, together 
with insured’s testimony that he did 
not have sufficient property to satisfy 
judgment rendered against him, estab- 
lished insured’s “insolvency”, so as to 
authorize suit against insurer by judg- 
ment creditor.—Traders & General ‘Ins. 
Co, v. Davis, 142 S.W.2d 826, error 
dismissed, judgment correct. 

Tex.Civ.App. In insured’s action on 
comprehensive coverage policy of auto- 
mobile insurance, evidence was insuffii- 
ecient to establish that insured was 
guilty, of “fraud” as matter of law 
by making alleged false statements be- 
fore and after issuance of policy.—Gen- 
eral Exchange Ins. Corporation vy. 
Bolles, 143 S.W.2d 635. 

Wis. Where city’s truck was used in 
connection with WPA project of im- 
proving city streets, a schedule of 
truck rentals for accounting purposes 
eontained in project proposal was in- 
sufficient, in absence of any evidence 
that city parted with possession and 
eontrol of truck for stipulated rental, 
to show that truck was rented to WPA 
within meaning of provisions of liabili- 
ty insurance policy excluding coverage 
while truck should be rented under 
contract or lease.—Plautz v. Kubasta, 
295 N.W. 667, 237 Wis. 198. 
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C.C.A.Okl. In action on automobile 
liability policy to recover amount paid 
by insured in settlement of action aris- 
ing out of automobile collision, burden 
was upon insured to establish that 
amount paid by it in compromise of 
automobile collision action was in sat- 
isfaction of a liability imposed upon it 
by law.—Southwestern Brewing Corpo- 
ration v. U. S. Fidelity & Guaranty Co., 
115 F.2d 228. 

C.C.A.Oki. Evidence established that 
brewing company was not entitled to 
recover, under automobile liability pol- 
icy insuring brewing company and a 
company distributing brewing compa- 
ny’s beer against “liability imposed by 
law,” arising out of bodily injuries ac- 
cidentally sustained by any. person, 
caused by ownership, maintenance, or 
use of an automobile of either brew- 


_ing company or distributing company, 


amount paid in settlement of action for 
injuries arising out of collision involv- 
ing truck of distributing company, 
where it appeared that, if distributing 
company was agent of brewing com- 
pany, failure of brewing company to 
give timely notice of accident to in- 
surer would bar recovery, and that, if 
distributing company was a separate 
entity, then amount paid in compromise 
of claim was not a liability imposed 
by law upon brewing company.—South- 
western Brewing Corporation v. U. S. 
Fidelity & Guaranty Co., 115 F.2d 228. 
D.C.Ga. Evidence established that 
counsel for plaintiffs in actions based 
on automobile accident had knowledge 
that deceased motorist was insured un- 
der a liability policy and that if the 
bias eee obtained recovery it would 
aye to be secured from insurer, but 
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was insufficient to establish such col- 
lusion or fraud as to relieve insurer 
from liability for amount of judgments’ 
laintiffs—American — 
Beas Co. vy. Sutherland, 35 F.Supp. — 


D.C.Ga. In action against insurer to— 
enforce judgment obtained by plaintiff. 
“additional insured’ under 
automobile liability policy, evidence es- 
tablished that insured named in pol- 
icy merely gave the additional insured, 
her brother, the use of the automobile, — 
and did not transfer her interest to ” 
him, as against insurer’s contention 
that policy was not effective at time of 
accident because named insured had — 
transferred her interest and was not) 
the owner of the automobile at time ~~ 
of accident.—Mason y. Royal Indemnity 
Co., 35 F.Supp. 477. i tae 

D.C.Ga. In action against insurer to 
enforce judgment obtained by plaintiff — 
against an ‘additional insured” in 
vidual under automobile liability pol-— 
icy, wherein insurer contended tha 
plaintiff and such individual were ex- 
cluded from coverage under the policy 
as ‘fellow employees” of a compan 
which was an additional insured und 
the policy, evidence established that— 
plaintiff and such individual were mere- 
ly salesmen employed on commission 
by such company which did not di- 
rect their method of travel or contrib- — 
ute to the expense thereof, and hence ~ 
that they were “independent contrac- 
tors’ and not ‘fellow employees” ex- — 
cluded from coverage, Code Ga.1933, § 
105-501.—Mason v. Royal Indemnit 


F 
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bile liability policy, evidence failed to 
establish that plaintiff and the addi- 
tional insured were guilty of any fraud 
or collusion which would render the © 
judgment sued upon void.—Mason y 
Royal Indemnity Co., 35 F.Supp. 477 
Minn. Where insured transported LN 
boy, who had been hired’ to weed onion — 


or 
business” at the time of accident, with-— 
in automobile liability policy. covering — 
truck, which exempted insurer from. 
lability for injury to insured’s em- _ 
ployee while engaged in insured’s busi- — 
ness.—State Farm Mut. Auto Ins. Co 
y. Skluzacek, 294 N.W. 413. 
Tex.Civ.App. In action upon com- ‘ 
prehensive coverage policy of automo- — 
bile insurance, which policy was in 
Texas uniform standard form and con- 
tained usual exceptions ,under which — 
insurer would not be liable for loss, 
plaintiff’s testimony that engine of au- | 
tomobile backfired while plaintiff was 
driving automobile and that automo-- 
bile became engulfed in flames was in- 
sufficient to sustain plaintiff’s burden 3 a 
to negative exceptions which, under = — 
terms of policy, exempted insurer from — 
liability.—General Exchange Ins. Cor- © 
poration v. Bolles, 143 S.W.2d 635. ne 
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D.C.Ga. Hyidence established that at- 
torney for automobile liability insurer ~ 
was at least an ‘“‘authorized local rep- 
resentative’ of the insurer, to whom 
process served upon insured might be © 
forwarded under terms of policy, so 
that fact that the attorney had notice 
of suits against. deceased insured’s ad- 
ministrator and stated to the court that 
he represented the administrator and ~ 
asked for additional time within which ~ 
to file answers, wag sufficient to ““‘waive” 
strict compliance with terms of policy 
requiring copies of every process served 
on insured to be delivered to insurer 
immediately, especially in view of fact — 
that time at which default could have 
been entered in a case was extended as 
a result of the statements made by 
the attorney.—American Surety Co. y. 
Sutherland, 35 le: BOO. 
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D.C.Ohio. Under liability policy re- 
quiring insured to give written notice 
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of accident to insurer within reason- 
able time, whether notice was given 
within reasonable time is a jury ques- 
tion—London Guarantee & Accident 
Co. v. Shafer, 35 F.Supp. 647. 
; Cal.App. What constitutes ‘‘co-oper- 
y ation” or lack of it on the part of the 
assured under co-operation clause of an 
automobile liability policy is a ques- 
tion for trier of facts where there is 
: conflict in the evidence.—Porter vy. Em- 
i Ployers’ Liability Assur. Corporation, 
, 104 P.2d 1087, 
ee - In action on automobile liability poli- 
_ += ¢y;, Whether there was a full, fair, and 
honest disclosure of true facts by the 
: insured under the co-operation clause 
f was for the trier of facts where the evi- 
4 dence was conflicting.—Porter v. Hm- 
% Corporation, 


ployers’ Liability Assur. 


104 P.2d 1087. 


Gal. App. In action on automobile lia- 
bility policy, weight of parol evidence 
respecting insured’s conversations with 
insurer’s agent to explain ambiguous 

Wy provision which on its face did not 

show that policy did not cover in- 

sured’s daughter-in-law in addition to 
named insured was for trier of. fact. 

_—Norton v. Farmers Antomobile Inter- 

Insurance Exchange, 105 P.2d 136. 


App.D.C. Where automobile liability 
insurer denied liability on ground that 
there had been a breach of co-operation 
clause in policy, and moved for directed 
verdict on that theory, question was 
not whether injured occupant’s position 
was inconsistent, or whether in trial 
ae ct opinion justice would be dis- 


orted by permitting recovery, but ques- 
ee _ tion was whether there was any evi- 
 . -dence’on which jury could reasonably 
have found that driver did co-operate 
- with insurer.—Galt v. Phoenix Indem- 
nity Co., 120 F.2d 723. 
Se Where automobile occupants made 
statements reciting that ‘accident was 
--eaused solely by driver’s being blinded 
by dust blown up from floor when cowl 
-—-yentilator was. opened, but statements 
_ were thereafter repudiated by all but 
driver who consistently maintained that 
original statement was true, whether 
driver had co-operated with liability 
_ insurer, or whether co-operation clause 
was breached, on theory that driver’s 
statement of cause of accident was false, 
- should have been submitted to the jury. 
(Galt v. Phoenix Indemnity Co., 120 
sia ~Fi2d 723. 
 iLApp. Instruction that plaintiffs 
had recovered a judgment against. in- 
sured, that they were seeking to hold 
. insurer liable on account of an insur- 
. ance policy, that plaintiffs’ rights 
_-—s against imsurer were no. greater nor 
‘jess than insured’s rights against in- 
i surer, that plaintiffs stood in insured’s 
shoes, that plaintiffs before they could 
recover must prove by a preponderance 
or greater weight of evidence that in- 
sured had complied with terms of pol- 
icy, and that if they failed to do so 
they could not recover clearly stated 
'e the law and was not prejudicial or mis- 
' ~~ leading.—Scott v. Freeport Motor Cas- 
 ualty Co. of Freeport, 34 N.EH.2d 879, 
- 310 Ill.App. 421. 


-. Instruction that if jury found from 
a preponderance of the evidence that 
insured was engaged in no other occu- 
pation than farming throughout term 
of automobile liability, policy, that he 
did not change his occupation or place 
_ of residence or occupation during term 
of policy, that automobile covered was 
not used for any other purpose than 
farming or pleasure purposes during 
term of policy, and that insured did 
- not violate but complied with all terms 
and conditions of policy, insurer was 
liable under policy was proper.—Scott_v. 
Freeport Motor Casualty Co. of Free- 
port, 34 N.B.2d 879, 310 IllApp. 421. 
La.App. In action by motorist for 
injuries sustained in automobile acci- 
- dent, brought against both owner of 
truck with which motorist collided and 
insurance carrier, judgment for plain- 

. tiff properly limited amount of award 
' as against insurance carrier to extent 
of its liability on policy issued by it.— 

: Gaiennie v. Co-operative Produce Co., 
199 So. 610, conforming to answers to 
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Mo.App. In insured’s action on pub- 
lie liability policy, where it appeared 
that notice was not given of pendency 
of injured party’s action against insur- 
ed until 15 months after its institution, 
but that 12 years had passed since 
happening of accident during course of 
which ownership of insured had been 
transferred from local hands to chain 
of utilities, that in process of change 
in location of office policy had been 
lost or destroyed, that at time action 
was instituted then officers, of insured 
did not know ‘of existence of policy, 
although immediate steps were taken 
to ascertain whether a policy, had been 
carried covering the risk, whether de- 
lay in giving notice to insurer was 
unreasonable, was for jury, under In- 
diana law.—Brookville :Electric Co. v. 
Utilities Ins. Co., 142 S.W.2d 803. 

In insured’s action on public liabil- 
ity policy, where it appeared that 12 
years had elapsed sinee happening of 
accident before institution of action by 
injured party against insured, that im- 
mediately after accident insurer was 


notified thereof, and that insurer had 


destroyed its file involving the claim 
5 months’ after action against insured 
was brought and 10 months before in- 
surer was notified of the pendency of 


-the action, whether insurer, was prej- 


udiced by the delay in receiving no- 
tive of action was tor jury, under In- 
diana law, in view of fact that insured 
received notice long prior to time case 
was put at issue, and 2 years and 10 
months before case was tried.—Brook- 
ville Electric Co. v. Utilities. Ins. Co., 
142 S.W.2d 803. . 
In insured’s action on public liabil- 
ity policy, insurer’s requested instruc- 
tion that policy was to be construed as 
an Indiana contract under which in- 
sured was not entitled to recover was 
properly refused where, even under In- 
diana’ law, question whether insured 
gave notice within reasonable time 
and whether any detriment resulted to 


insurer from the delay was for the - 


jury.—Brookville. Blectric Co. v. 
ities Ins. Co., 142 S.W.2d 803. ~ 


Mo.App. Where policy insuring 
against liability for injuries sustained 
on premises of insured by one not em-: 
ployed by them, was issued to both 
husband and wife, both were ‘‘neces- 
sary parties’ to action against in- 
surer, and judgment in favor of both 
was proper, though wife paid no part 
of settlement for injuries ‘sustained_ by 
third person.—Daub v.. Maryland Cas- 
ualty Co., 148 S.W.2d 58. 

N.J. The construction of automobile 
liability policy was a matter of law. 
—Cronan v. Travelers Indemnity Co., 
18 A.2d 18,:126 N.J.L. 56. E 


Util- 


N.J.Sup. In action against automo- 
bile liability insurer on judgment 
against insured, plaintiff’s testimony 


that state of demand, filed by his at- 
torney in suit. against insured, truth- 
fully alleged that plaintiff's automobile 
was ‘struck by insured’s taxicab, did 
not conclusively show insured’s breach 
of promissory warranty in policy that 
insured’s automobile would be used for 
purpose of “private livery’? by using it 
as taxicab or autocab, so that court did 
not err in denying defendant’s motion 
for judgment on ground that evidence 
conclusively showed such breach, N.J. 
S.A, 48:16-1, 48:16-13.—Biehler vy. 
Great American Indemnity Co., 21 A.2d 
225, 127 N.J.L. 114: 


Ohio App. In action by one who had 
obtained judgment against driver of 
automobile for personal injuries and 
property damage sustained in collision, 
against insurer who had issued au- 
tomobile liability policy providing that 
insurance should inure to benefit of any 
person legally operating automobile 
with permission of insured or any adult 
member of the household, evidence was 
sufficient for submission to jury of 
question whether driver of automobile 
was driving with permission of insured 
or adult member of household at time 


of collision.—Shoup v. Clemans, 31 N.H.. 


od 103. 
Tex.Civ.App. 


In action by tempora- °' 
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ry administrator of one stru ‘kb: i 
automobile against liability insurer on ~ 
judgment against insured, where in- 


-surer had previously undertaken de- 
fense of suit against insured under a . 


‘non-waiver agreement”, findings that 
insured was not operating automobile ~ 
fox purpose of committing felony at. ; 
time of accident, and that insured did 
not fail to properly co-operate with Ej 
insurer in defense of suit against in- 
sured, established that insured did 
not breach conditions of policy and 
authorized judgment against insurer.— 
Traders & Geueral Ins. Co. v. Davis, 
142 S.W.2d 826, error dismissed, judg- 
ment correct. De ; 
Wis. In action against motorist and~ 
his insurer for death of gue-t and for | 
damages to guest’s father, as surviy- — r 
ing parent, resulting from guest’s death, 2 
whether motorist failed to cooperate. 4 
with insurer within meaning of auto-~ 
mobile liability policy was for jury.— 
Hoffman v. Labutzke, 298 N.W. 583, 
238 Wis. 164. $ 
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-C.C.A.N.J. ‘In administratrix’ action 
to recover from insurer on automobile 
liability insurance policy for death of 
plaintiff's husband run over by insur- 
ed’s truck, judgment. for plaintiff 
should have been limited to $5,000 ex-. 
clusive of costs and interests under 
state financial responsibility act. N.J. 
S.A. 39:6-1, et seq.—Behaney v. Tray- 
elers Ins. Co., 121 F.2d.8338. © : 
Mo.App. An action on a_ policy,. 
whereby insurer agrees to pay the 
liability of a carrier to any shipper’ or 
consignee for all loss or damage to 
property belonging to the shipper or 
consignee in connection with trans- 
portation, may be brought directly 
against the insurer by the cargo own- f, 
er, under the principle that a third 
party beneficiary of a. coitract may 
sue on the contract, even though he is 


‘a stranger to it.—Huddlestom v. Man-- 


hatten i‘ire & Marine Ins. Co., 148 S. 
W.2d 74. i ‘ } 

‘Mont. The rights of an injured par- 

ty who by provisions. of automobile © | 
liability policy or by statute may main- 


‘tain suit against insurer are to be de- 


termined as of date of collision out of 
which action  grew.—Austin v. New 
Brunswick Fire Ins. Co. of New Bruns- 
wick, N..J., 108 P.2d 1036. - 4 


An injured person cannot’ recover 
against an insurer who has canceled 
liability policy with insured prior to © 
time of accident, but. generally the rule | 
is otherwise regarding a cancellation 
or settlement after the accident.—Aus- 
tin y.. New Brunswick Fire Ins. Co. of 
New Brunswick, N. J., 108 P.2d 1036. 

. The acceptance of check by insured 

for damage to his own automobile un- 

der written collision policy ,to which © 
check. referred:. would not. preclude 
third party from suing on alleged oral 
combination policy on ground that oral 
policy had been merged in written col- 
lision policy.—Austin v. New Bruns- 
wick Fire Ins. Co. of New Brunswick, vf 
N. J., 108 P.2d 1036. : 

N.J. Where administrators and par- 
ties injured sued antomobile liability 
insurer on theory that driver of auto- 
mobile at time of accident was within 
clause of policy extending coverage to 
one using the automobile with permis- 
sion of the named insured, the rights 
of. plaintiffs were no greater than 
would have been the driver’s had the : 
driver paid judgments and prosecuted 


claims against insu:er.—Cronan_ y. 
Travelers Indemnity Co., 18 A.2d 13, 
126 N.J.L. 56 


N.Y.City Ct. Where owner of build- 
ing, which was demolished by con- 
tractor, satisfied judgment obtained by 
owner of property adjoining that de- 
molished, against the owner of the 
building and the contractor for dam- 
ages to the adjoining property sus- 
tained in course of the demolition, the 
owner of demolished property succeed- 7 
ed to the rights which the contractor 
could have urged against his liability 
insurer.—Peter Doelger, Inc., v. Metro- 
politan Casualty Ins. Co. of New York, 
28 N.Y.S.2d 336. ‘ 

Pa.Com,.Pl,. An insurance company i 
which files with the Secretary ‘of Rev- ; 


ee 


i 


Pens 


Bac IN a lv Ne 


a i a 
‘ 


tis be es 

; cee We Page tee oe eC Ge Be 
certificate that it has issued 

r vehicle operator’s insurance pol- 


Automobile Liability Security Act of 


et seq., is liable thereon for injuries 
resulting from an automobile accident 


for which the operator was responsi- 


the insurer and the insured.—Veihdef- 


ble, regardless of the conditions of the 
policy regulating liability as between 


fer v. Keystone Mut. Casualty Co., 40 
D&C, 65 a: : 

_ Wis. Unemancipated minor children, 
injured in automobile accident through 
alleged negligence of their father who 
was killed in accident, had no right to 
maintain an action against father’s es- 
tate or his administrator, and: hence had 
no cause of action against father’s au- 
tomobile insurer.—lLaseecki v. Kabara, 
a8 N.W. 33, 235 Wis. 645, 1380 A.L.R. 


Recovery for injuries sustained as a 
result of the negligence of an automo- 
bile operator may, under certain cir- 
cumstances, be had in an action 
brought against automobile insurer 


alone, but a cause of action against the — 


insured operator must exist.—Lasecki v. 
Kabara, 294 N.W. 33, 235 Wis. 645, 130 
A.L.R. 883. 

§ 130 


Mo.App. In_ proceeding -against au- 
tomobile liability insurer as garnishee, 
to recover amount of. judgment entered 
against insured in guest’s action for 
injuries sustained in automobile acci- 


dent, the guest stood in nd more favor- 


able position to assert liability of the 
insurer than would the insured if he 
had paid the judgment against him 
and brought an action against the in- 
surer for the amount paid.—Donlon vy. 
American Motorists Ins. Co,, 147 S.W. 
A Nh rehearing overruled 149 S.W.2d 

Pa.Com.Pl. One who has recovered a 
judgment for injuries received in an au- 
tomobile accident may bring a bill in 
equity to compel payment of the judg- 
ment by a company which insured the 
judgment debtor’s principal under’ a 
policy defining the insured to include 
any person “using the automobile with 
the permission of the named insured”, 
even though attachment execution 
would be a more usual procedure and 
although an action of assumpsit might 
also be permissible.—Collins v, Pennsyl- 
vania Indemnity Corporation, 40 D.& C. 
127. 


131 
C.C.A.N.Y. Unser New York law, 
right of one injured by insured to re- 
cover in action against insurer on lia- 
bility policy was a statutory one co- 
extensive with, though not exceeding, 


'- that which insured would have had if 


it had paid judgment obtained by in- 
jured person against it and sued for 
indemnity under policy. Insurance 
Law N.Y. § 167.—Jones v.. Zurich Gen- 
eral Accident & Liability Ins. Co., 121 
F.2d 761. 


C.C.A.Ohio. The Ohio statute, pro- 
viding that upon recovery of judgment 
for tort the judgment creditor or his 
successor in interest may file supple- 
mental petition making judgment 
debtor’s insurer a party defendant 
und have insurance applied to the 
judgment, requires application of the 
proceeds of insurance to satisfaction 
of an existing judgment, and is avail- 
able only when a final judgment has 


been entered against the insured. 
Gen.Code Ohio, § 9510-4.—Builders & 
Manufacturers Mut. Casualty Co. v. 


Preferred Automobile Ins. Co., 118 F.2d 
118, affirming Builders & Manufactur- 
ers Mut. Casualty Co. v. Hummon, 26 
F.Supp. 929. 

D.C.La. The Louisiana statute ac- 
cording an injured person or his heirs 
the right of direct action against an au- 


tomobile liability insurer could not be, 
engrafted into a Mississippi automobile 


liability policy so as to make it, sub- 
stantively, a different and more onerous 
one than the contract entered into be- 
tween the insurer and insured. Act La. 
No. 55 of 1980, § 1—Wheat vy. White, 


| 38 F.Supp. 796. 


fs, 


y to a named operator to comply. 
ith the ‘provisions of the Uniform 


May, 16; 1933) Pil. 553; 75 PLS. § 1253. 


Kansas, 


ability insurance, providing that no ac- 
tion shall lie against insurer until 
amount of insured’s obligation shall 
have been finally determined either by 


final judgment or by written agreement 


was valid in Louisiana, violated no fixed 
“public policy” of Louisiana and was 
required to be enforced as written.— 
Wheat v. White, 38 F.Supp. 796. 

Where Mississippi automobile liabil- 
ity policy provided that no action 
should lie against the insurer until 
amount of insured’s obligation to pay 
had been finally determined, death ac- 
tion could not be maintained in Fed- 
eral District Court for Bastern Dis- 
trict of Louisiana against insurer where 
amount of insured’s obligation to pay 
had not been finally determined, not- 
withstanding Louisiana statute grant- 
ing right of direct action against an 
insurer. 
Wheat v. White. 38 ISupp. 796. 

The state of Louisiana which had 
adopted statute according to an insured 
or his heirs the right of direet action 
against an insurer was without power 
to affect contract of automobile liability 
insurance providing that no action shall 
lie against the insurer until the amount 
of insured’s obligation to pay shall 
have. been finally determined, which 
contract was legally made in Mississip- 
pi by a resident of Mississippi with a 
Missouri insurer qualified to do and 
doing business in both Mississinni and 
Louisiana. Act La. No. 55 of 1930, § 1. 
—Wheet v. White, 28 BF Sunn. 796 

D.C.Mo. Under Kansas law, publie 
liability insurance  poliey issued in 
by which insurer agreed to 
indemnify insured against. . liability 
from claims arising from personal in- 


juries or property damage -resulting 


to third parties from operation of 
trucks of insured motor carrier, was 
for. benefit of the members of the: pub- 
lic as well as for protection of insured 
from judgments rendered against- in- 
sured.—Hulett vy. Rock Island Motor 
Transit Co., 40 F.Supp. 213. 

An automobile passenger injured in 
eollision with truck in Kansas had no 
interest in ‘publie liability policy is- 
sued in Kansas by which insurer 
agreed to. indemnify truck owner 
against liability from claims arising 
from personal injuries or property 
damage resulting to third parties from 
operation of owner’s trucks, until ac- 
erual of  passenger’s claim against 
truck owner, inasmuch as passenger 
was not named in the policy as bene- 


* ficiary.— Hulett v. Rock Island Motor 


Transit Co., 40 F.Supp. 213. 


D.C.N.Y.. The only right of action 
against indemnity insurer of vessel 
owned and operated by United States 
for death of bridge tender resulting 
from vessel’s collision with bridge was 
under New York statute, precluding re- 
covery prior to judgment against the 
United States. Insurance Law N.Y. 
167.—Oakes v. U. S., 35 F.Supp. 868. 


Wis. On the question of injured per- 
son’s right to sue insurer, liability pol- 
icy which specifically provided that 
bankruptey or insolvency of insured 
hotel company should not relieve insur- 
er of its obligation and that, if any 
person obtained judgment against 
company but judgment was not satis- 
fied because of bankruptcy or insol- 
veney of company, then such person 
might proceed against insurer, was a 
contract of liability and not mere indem- 
nity, §t.19°29, § 204.30(1).—Burling v. 
Schroeder Hotel Co., 298 N.W. 207, 238 
Wis. 17. 


LIGEL AND SLANDER 


§ 2 
Ala. The policy of the law is to 
protect the ‘reputation’, or the good 
name, of the citizen against the de- 
papeisg SDDS vy. Herrington, 1 So.2d 
La. The enjoyment of constitutional 
guarantee of freedom of speech and 
liberty of the, press is subject to re- 
strictions, and one is liable for slander- 
ous utterances and_ libelous | publica- 
tions.—Kennedy v. Item Co.,'3 So.2d 
175, 197 La. 1050. 


‘Mississippi contract of automobile li-- 


-some_ positive 


Act La. No. 55, of 1930, § 1.—— 


- Mo.App. “Slander” is the speaking 
of base and defamatory words which 
tend to prejudice the reputation, office, 
trade, business? or means of getting a 
living of another, but words must be 
spoken in presence or hearing of some 
third party to give rise to an action 


for slander,—Lonergan vy. Love, 150 : é e 4 
S.W.2d 534. wt a 
N.Y.Sup. In order to constitute ac-  — 


tionable ‘slander’, words must be de-. 
famatory in their nature, and must in 
fact disparage the character, and this 
disparagement must be evidenced by ~— 
loss. arising therefrom — 
directly and legitimately as a fair and — 
natural result.—Connelly v. McKay, 28. — 
N.Y.S.2d 327, 176 en 685. ) % Seta 
‘ - 
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D.C.Mo. “Slander,” ‘at common law, — 
is defined as the speaking of base and 
defamatory words which tend to th 
rejudice of the reputation, office, ‘ 
rade, business or means of getting ai 
living of another.—Chambers vy. Na- | & 
tional Battery Co.. ts F.Supp. 834. j 
1 ; 


Vt. The public interest does not re- | 
guire that the right to enjoy a good — 
name that shall not be libeled shall be © 
made subservient to the right of free 
speech.—Lancour v. Herald & Globe 
Ass’n, 17 A.2d Wei ALL. Ri/ 2862 

; 3 ‘ 


tf 
Language of notice pub- 
in defendant’s theater request- 
ing defendant’s employees not to pat- | 
ronize plaintiff’s place of business be- 
cause plaintiff had shown himself ‘‘dis- 

loyal’ to theater and neighborhood was 
not “libelous per se’, for use of “dis-— 
loyal’, since “disloyal” 
meaning uncooperative, 


with doing that which he may legally 
and properly do is not liable. Civ.Code, 
45.—Sullivan v. Warner Bros. Thea- — 
tres, 109 P.2d_760. ; Rican tge a 
Fla, In determining whether charge, 
which was claimed to have been spo- © 
ken with respect to a woman, was ac- 
tionable per se, the charge was to be — 
treated the same as if the woman were |. 
a man, since in law there could be no 
differentiation because of sex.—Le 
Moine y. Spicer, 1 So.2d 730. ‘ bs 
Il.App. Any written words are ‘‘de- | 
famatory’” which impute to the plaintiff 
that he has been guilty of crime, im- | 
morality, vice or dishonorable conduct, — 
or has been accused or suspected of 
any such misconduct, or which have a 
tendency to injure him in his office, 
profession, calling or trade, and any 
words which hold the plaintiff up to — 
contempt, hatred, scorn or ridicule. °* 
Smith-Hurd Stats. ec. 38, § 402.—Cobb 
v. Chicago: Defender, 31 N.E.2d 328, 
308 Ill.Ann. 55. ¢ Rk 
Mont. Words are “defamatory per — 
se’ which upon their face and without 
aid of extrinsic proof are injurious to 
person concerning whom they are > 
spoken and, if injurious character of 
words does not appear from their face _ 
when taken in their plain and natural ~ 
meaning and according to sense in ~ 
which they. appear'to have been used, | 
the words are not ‘‘defamatory per se’. 
but require innuendo.—Keller y. Safe- 
way Stores, 108 P.2d 605. 


N.Y.Sup. Ultimate criterion of slan- 3 as 
derous character of words is whether ya 
words are likely to expose victim to m7 
public condemnation and _ disgrace.— oN 
Roberts v. Pratt, 21 N.Y.S.2d 545, 174 itr; 
Mise. 585. ow 

N.Y.Sup. A publication is not “de- re, 


famatory upon its face” unless it holds 
a person up to public hatred, shame, 


obloquy, contumely, odium, contempt, y 
ridicule, aversion, ostracism, degrada- > oa 
tion, or disgrace, or induces an- evil 


opinion of one in the minds of right- \ 
thinking persons, and deprives one of 

their confidence and friendly intercourse 

in society.—Ross v. MacFadden Publi- 
teeta 22 N.Y.S.2d 519, 174 Mise. 

1019. 

N.Y.Sup. A charge that an attorney sf 
is a Nazi and Communist, viewed in : 
the light of current events and legisla- 

tion, and current public attitude is 
libelous per se because tainting at- 

torney with disrepute. Selective Train- 
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ing and Service Act, § 8(i), 50 US. 
C.A. Appendix, § 308(i); Civil Serv- 
ice Law, § 12-a.—Levy v. Gelber, 25 
N.Y.S.2d 148, 175 Misc. 346. 
N.Y.Sup. The statement, that the 
proprietor of a service station and 
rooming house, primarily patronized 
by truck drivers who are under_ the 
---—s jurisdiction of the Interstate Com- 

merce Commission, was informing the 
‘authorities concerning violations of 
- commission’s regulations in regard to 

number of hours of continuous work 


i _ by truck drivers without rest, was not 
_ + 4 “ipelous per se’ and hence would not 
aS _. warrant recovery for slander without 
« pleading and proof of special damages. 


_ —Connelly v. McKay, 28 N.Y.S.2d 327, 
- 176 Mise. 685. 

N.Y.Sup. The effect of the language, 
not’ its form, is criterion for determin- 
“ing the actionable quality of words.— 
Hall v. Binghamton Press Co., 29 N.Y. 
S.2a 760. 

. Pa.Com.Pl. The defendant, in an ac- 
_ tion of slander, filed a demurrer to the 

plaintiff’s statement of claim which al- 
_ leged, inter alia, “on or about May 

10; 1939, a salesman of the defendant 
'_ company, one Al Newfield, acting on in-\ 
structions of the defendant company 
and with full knowledge of the com- 
pany, did falsely, maliciously, wicked- 
ly and illegally represent that Harold 
_ Claster had told one Helen Deaven, of 
Jonestown, Lebanon County, Pennsyl- 
-vania, that it would be impossible for 
her to secure her beauty culture li- 

- eense from the Department of Public 
_ Instruction of the Commonwealth of 
Pennsylvania unless she, the said Hel- 
en Deaven, purchased all of her beauty 
parlor equipment from the Barre Sup- 
ply Company (plaintiff) through the 
said Harold Claster.’’ Held, that the 
' allegedly slanderous words are not ac- 
__ tionable, and that the demurrer must, 

_ therefore, be sustained.—Barre Supply 
Co. vy. J. Zabludoff & Sons, 41 D. & C. 
645, 51 Dauph. 1. 
-  Sinee the words do not impute a 
crime punishable by indictment, they 
cannot be held to be actionable.—Barre 
‘Supply Co. v. J. Zabludoff & Sons, 41 
DD. & C. 545, 51 Dauph.. 1. 
\- Yex.Civ.App. Words tending to in- 
jure fhe reputation of another, expos- 
ing such person to public hatred, con- 
tempt, ridicule, or financial injury, or 
‘impeaching integrity or reputation of 
such person, are “slanderous” and ac- 
_ tionable—O’Connor v. Dallas Cotton 
Bxchange, 153 S.W.2d 266. 

In view of the social habits, customs, 
_ traditions and prejudices prevalent in 
- Texas in regard to status of white per- 
sons and negroes, a false charge that 
- a white person is a negro would be 

_ “slanderous”.—O’Connor v. Dallas Cot- 
ton Exchange, 153 S.W.2d 266. 


I § 17 
Rhee Poy - 2 N.Y.Sup. The statement that propri- 
eg etor of a service station and rooming 
, house primarily patronized by truckers 
and truck drivers who are under the 
jurisdiction of the Interstate Com- 
merce Commission was informing the 
“authorities of violations by truckers of 
; commission’s regulations in regard to 
number of hours of continuous work 
‘without rest may not be made the basis 
of recovery for slander, regardless of 
whatever special damages may be al- 
leged, since such statement cannot be 
held “defamatory’.—Connelly v. Mce- 
‘Kay, 28 N.Y.S.2d 327, 176 Misc. 685. 
§ 20 

D.C.N.Y. Where only specific portion 
of writing is alleged to be libelous, the 
whole article must be read to deter- 
mine whether it is defamatory, and it 
must be construed as it would be by an 
average intelligent reader.—Gunder vy. 

New York Times Co., 37 F.Supp. 911. 
Headlines must be read together with 
Py whole of newspaper article to determine 
' whether headline is libelous.—Gunder 
v. New York Times Co., 37 F.Supp. 911. 
Cal.App. In determining whether al- 
‘ leged defamatory matter is “libelous 
4 per se’’, trial court must give language 
; used the natural and popular construc- 
4 tion of average reader, not the critical 
Y analysis of a mind trained in technical- 


charge, it becomes libelous when it 
conveys that charge and would be so 
understood by the person to whom the 
writing might be communicated. Code 
1933, § 105-701.—Brandon y. Arkansas 
Fuel Oil Co., 12 §.H.2d 414. 

Ill.App. All of a newspaper article 
alleged to be libelous must be consid- 
ered and read, and a headline should 
be read in connection with the language 
which follows.—Kulesza v. Chicago 
Daily News, 35 N.B.2d 617, 311 Ill. 
App. 117. 

Mo. In determining whether article 
published by newspaper is libelous, the 
entire article must be construed as a 
whole.—Grossman. v. Globe-Democrat 
Pub. Co., 149 S.W.2d 362. 

The meaning that allegedly libelous 
words in fact convey and the effect 
which language complained of was fair- 
ly calculated to produce and would nat- 
urally produce upon the minds of per- 
sons of reasonable understanding dis- 
eretion and candor taking into consid- 
eration accompanying explanations and 
surrounding circumstances which are 
known to the hearer or reader, deter- 
mine the actionable quality of the 
words.—Grossman v. Globe-Democrat 
Pub. Co., 149 S.W.2d 362. 

Mo. To determine whether newspa- 
per article is libelous, court must look 
to entire article and construe it as a 


whole.—Hylsky v. Globe Democrat Pub. 


Co., 152. S.W.2d 119. \ : 

All parts of publication alhheged to be 
libelous must be read together to col- 
lect the true meaning thereof, and 
phrases and words therein must not 
be singled out and wrenched from con- 
text explanatory or indicative of their 
meaning.—Hylsky v. Globe Democrat 
Pub, Co., 152 S.W.2d 119. 

In determining effect of newspaper 
article complained of as defamatory, 
both headline and items to which it is 
attached must be considered as one 
document, and they are construed to- 
gether 
libelous, ascertaining character of libel, 
and finding against whom libel is di- 


rected.—Hylsky v. Globe Democrat Pub. | 


Co., 152 S.W.2d 119. 

In interpreting newspaper article al- 
leged to be libelous, words therein must 
be taken in their plain and ordinary 
meaning and will be construed fairly 
by their natural import, according to 
ideas they are calculated and intended 
to convey to those to whom they are 
addressed, and pinned down to some 
one commonly accepted meaning gen- 
erally understood.—Hylsky v. Globe 
Democrat Pub. Co., 152 S.W.2d 119. 


Mont. In determining whether false 
defamatory words claimed to have been 
spoken of and concerning plaintiff are 
slanderous per se, opprobrious words 
are to be construed according to their 
usual, popular, and natural meaning 
and common acceptation, and in sense 
in which persons out of court and of 
ordinary intelligence would understand 
them, since presumption is to be in- 
dulged that third parties present when 
words were spoken so understood them. 
ae v. Safeway Stores, 108 P.2da 


In determining whether a statement 
is slanderous per se, statement must be 
viewed by the court as a stranger 
might look at it, without aid of special 
knowledge possessed by parties con- 
cerned,’ and alleged defamatory matter 
is to be construed as an entirety and 
with reference to remaining portions of 
conversation.—Keller vy. Safeway Stores, 
108 P.2d 605. 


Mont. In order to render defamatory 
language “slanderous per se’, the lan- 
guage must be susceptible of but one 
meaning and that an approbrious one.— 
Keller v. Safeway Stores, 108 P.2d 605, 


To constitute a libel or slander it ig 
not necessary that language used 
should charge commission of a crime 
with technical accuracy of an informa- 
tion or indictment, and a defamatory 


in deciding whether article is 
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charge does not have to be made in 
direct, positive language, but impliedly 
it may be made so plainly that it can 
have only one meaning and may con- 
stitute libel per se. Rev.Codes 1935, §§ 
5691, 10721.—Keller v. Safeway Stores, 
108. P.20°605.- 2 @ . 
N.Y.App.Div. In libel action, a_ con- 
struction different from that wae al- 
leged libelous words used bear in th 
common acceptance cannot -be placed 
on them where words are of common 
usage and not of doubtful meaning, 
since question is not what writer in- 
tended words to mean, but what they 
would be understood to mean by ordi- 


7 
a 


nary reader.—Polakoff v. Hill, 27 N.Y. - 


S.2d 142, 261 App.Div. 777. 

N.Y.Sup. Allegedly libelous words 
should be given their ordinary and 
natural meaning.—Levy v. Gelber, 25 
N.Y.S.2d 148, 175 Misc. 746. 

N.Y.Sup. In passing upon whether a 
publication is “libelous”, the entire 
article is to be considered and such 
construction placed upon its language 
as would naturally be given it by the 
average reader, and it is for trial court 
to determine whether the words used 


‘are capable of a defamatory or libelous 


meaning, and, if capable of such mean- 
ing, it is for jury to say whether pub- 
lication was so understood, and if, 
in court’s opinion, the question is one 
as to which reasonable men might dif- 
fer, it is for jury to determine which 
of the ‘permissible views they will 
take.—Hall v. Binghamton Press Co., 
29 N.Y.S.2d 760. 

Vt. The meaning of a libel is to be 
gathered from the whole publication. 


—Lancour v. Herald & Globe Ass’n, 17. 


A.2d 253, 132 A.L.R. 486. 

An alleged libel is not 
strued “in mitiori sensu” but the lan- 
guage is to be taken in its plain and 


natural meaning, and to be understood _ 


by courts and juries as other people 
would understand it, and according to 
the sense in which it appears to have 
been used and. the ideas it is adapted 
to convey to those who read. it.— 
Laneour vy. Herald & Globe Ass’n, 17 
A.2d 253, -132 aay 486. 
1 

D.C.Mo. In determining whether 
words either spoken or written are of 
slanderous character, such words must 
be given natural and popular construc- 
tion of average man, not the critical 
analysis of a mind trained in techni- 


calities—Chambers vy. National Battery 


Co., 34 F.Supp. 834. 


§ 24 

Cal.App.. An accusation against a 
large group of individuals cannot have 
the quality of a libel unless there is 
certainty as to individuals accused, and, 
where group is very large and nothing 
that is said applies in particular to 
plaintiff, plaintiff cannot recover in ac- 
tion for libel as result of accusation. 
—Noral v. Hearst Publications, 104 P. 
2d. 860. 

§.C. Pamphlet published by insur- 
ance agent, which referred generally to 
insurance companies as a class, de- 
clared that several small companies had 
defaulted, advised purchasers of in- 
surance to investigate financial stand- 


ing and experience of insurance com- ~ 


panies, and suggested purchase of in- 
surance in agents’ company, was mere 
“seller’s talk’? and was not “libelous 
per se’ or “libelous per quod” of in- 
dividual hospitalization insurance com- 
panies, and, even if it were defamatory, 
it was defamatory of a class and not of 
such individual companies as members 
of the class. Code 1932, § 482.—Hos- 
pital Care Corporation v. Commercial 
aciies Ins. Co., 9 8.H.2d 796, 194 8, 


Tex.Civ.App. A newspaper article 
in regard to cases before the court, 
which included a statement that dis- 
trict attorney would present to jury 
complaints charging O. P. and G. P., 
brothers, with swindling by bogus. 
check, and one for assault to murder, 
in unambiguous language stated that 
complaint would be presented to grand 
jury charging O, P. with assault to 


murder, and hence was “libelous per- 
se’, notwithstanding newspaper meant. 


} 


eir . 


to be con-— 


4 
= 


‘ that 


. § 45.—Sullivan v. 


+ H 


mplaint would be made against 
another person for assault to murder. 
-Pridemore v, San Angelo Standard, 


146 S.W.2d 1048, error dismissed, judg- 


ment correct. 


Defamatory words, claimed to be 


libelous, must refer to some ascertain - 
ed or ascertainable person and_ that- 


person must be the plaintiff.—Pride- 
more v. San Angelo Standard, 146 'S. 
W.2d 1048, error dismissed, judgment 
correct. 3 

2 


§ 

D.C.ldaho. Newspaper article stating 
in effect that a hot fight was raging 
in Democratic congressional ranks over 
effort of a certain individual to prevent 
appointment of a Jew to federal judge- 
ship which had aroused the violent 
opposition of plaintiff, that plaintiff 
was known as the chief congressional 
spokesman of such individual, and that 
their opposition was that the prospec- 
tive appointee was a Jew and not one 
born in the United States, and that the 
‘Grate’ plaintiff was endeavoring to 
call a caucus to protest, the appoint- 
ment, was not libelous “per se” under 
Idaho law. Code Idaho 1932, § 17- 
1501.—Sweeney v.. Capital News Pub. 
Co., 37 F.Supp. 355. en 

Ariz, A “libel” —is any malicious 
falsehood expressed by writing, print- 
jing, or by signs or pictures, which 
tends to bring any person into disre- 
pute, contempt or ridicule, or to black- 
en memory of one who is dead; or any 
malicious defamation expressed by 
writing, printing, or by signs or pic- 
tures, which tends to impeach honesty, 
integrity, virtue or reputation, or pub- 
lish natural or alleged defects of one 
who is alive, and thereby to expose 
him to public hatred, contempt or 
ridicule.—litzky v. Goodman, 112 P.2d 
860. 


Written communications which on 
their face and without aid of any ex- 
trinsic matter come within definition of 
libel are called ‘libelous per se,” be- 
Cause no allegation or existence of ex- 
traneous surrounding circumstances Is 
needed, and communications of such 
kind are assumed to cause damage, and 
no special damages need be alleged.— 
llitzky v. Goodman, 112 P.2d 860.. 

A letter stating that defendants had 
purchased conditional sales contract for 
goods purchased by addressee from 
plaintiff was not “libelous. per se’.— 
llitzky v. Goodman, 112 P.2d 860. 


Cal.App. A notice posted in defend- 
ant’s theater requesting defendant’s 
employees not to patronize plaintiff’s 
place of business because plaintiff had 
shown himself disloyal. to theater and 
did not merit employees’ patronage and 
advising employees, to discourage their 
friends from dealing with plaintiff was 
not “libelous per se’, since plaintiff 
was not charged with anything that 
would expose him to hatred, contempt, 
ridicule or obloquy or which would 
cause him to be avoided, and language 
of sign did not tend to injure plaintiff 
in his occupation as operator of ice 
cream establishment. Civ.Code, § 45.— 
Sullivan vy. Warner Bros. Theatres, 109 
ee) 00. 

Cal.App. 
writing on 
statutory definition of libel. 
Warner Bros. 
atres, 109 P.2d 760. 

An action for libel could not be 
predicated upon defendant’s act in re- 
questing defendant’s employees to re- 
frain from patronizing plaintiff's store 
where notices published by defendant 
were not libelous per se, since an em- 
ployer may by any legal means induce 
his employees not to patronize a par- 
ticular establishment. Civ.Code, § 45. 
—Sullivan v. Warner Bros. Theatres, 
109 B.2d 760. 

Mo. To be libelous, 
must be defamatory. Rey.St.1939, § 
4758, Mo.St.Ann. § 4366, p. 3024.— 
Hylsky v. Globe Democrat Pub. Co., 
152 S.W.2d 119. 

The statutory definition of “libel” as 
malicious defamation of person, made 
public by any printing, writing, sign, 


To be “libelous per se” a 
its face must fall within 
Civ.Code, 
The- 


a publication 


picture, representation, or effigy tend- 
ing to provoke him to wrath or expose 


af ah ie a ‘ : ; ou 
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him to public hatred, contempt, or 
ridicule, or to deprive him of benefits 
of public confidence and social inter-” 
course, applies to civil and criminal 
cases. Rev.St.1939, § 4758, Mo.St.Ann. 
§ 4366, p. 3024.—Hylsky v. Globe Dem- 
ocrat Pub. Co., 152 S.W.2d 119. 
_N.Y¥.Sup. A libelous charge may be 
in the form, of questions.—Hall_ y. 
Petee anion Press Co., 29, N.Y.S,2d 

N.Y.Sup. The law of ‘libel’? is con- 
cerned only with injuries to one’s rep- 
utation, which is said to be injured 
by words which tend to expose one to 
public hatred, shame, contempt, or 
disgrace, or to induce an evil opinion 
of one in the minds of right-thinking 
persons and to deprive one of their 
confidence and friendly intercourse in 
society.—Hall v. Binghamton Press Co., 
29 N.Y.S.2d 760. 

A written or printed statement or 
article published of or concerning an- 
other, which is false and. tends to 
injure his reputation and thereby ex- 
pose him to public hatred, contempt, 
or shame, is ‘libelous per se.”—Hall v. 
Papeharron Press, Co,;, -29: NiY.S.2d 


Ohio App. A ‘publication which is 
claimed to be libelous per se because 
it _charges, a person with utterances 
bringing him into ridicule, hatred or 
contempt, is not actionable unless it 
causes special damages, or unless liber- 
ally and not technically construed 
charges utterances which violate the 
laws of the land or good morals.— 
‘Sweeney v. Beacon Journal Pub. Co., 
35 N.W.2d 471, 66 Ohio App. 475, ap- 
peal dismissed 34 N.H.2d 764. 

Printed words of ridicule or con- 
fempt relating solely to political views 
or arguments on questions of public 
interest, without attacking the charac- 
ter of a person or imputing to him 
immorality or a violation of the law, 
but tending merely to lessen him in 
public esteem or to wound his feelings, 
are not actionable without special dam- 
ages.—Sweeney v. Beacon Journal Pub. 
Co., 35 N.H.2d 471, 66 Ohio App. 475, 
appeal dismissed 34 N.B.2d 764. ~ 

Tex.Civ.App. The statute defining 
libel was not intended to create a new 
kind of cause of action, but was merely 
a reaffirmation of a common-law defini- 
tion, making the common-law definition 
of libel in civil cases a matter of stat- 
ute law, as long prior to adoption of 
the libel statute a cause of action for 
libel had existed by virtue of statutory 
adoption of the common law. Rev.St. 
1925, arts. 1, 5430.—Renfro Drug Co. 
v. Lawson, 144 S.W.2d 417. 

The statute defining libel for the pur- 
poses of civil actions in the same terms 
as the common-law definition thereof 
without any expressed intention to 
change the existing legal effect of the 
common law of libel did not change 
such common law except to give it 
statutory expression. Rey.8t.1925, arts. 
1, 5430.—Renfro Drug Co. v. Lawson, 
144 S.W.2d 417. 

Wis. A newspaper article reporting 
interview wherein mayor of Sheboygan 
Falls stated that if mayor of Milwaukee 
woul@ pursue same course of conduct 
pursued by mayor of Sheboygan Falls, 
instead of traveling around the coun- 
try telling how well Milwaukee was 
governed, activities of terrorists would 
not occur, that because mayor of Mil- 
waukee did not preserve peace and 
good order he was to blame for bomb- 
ings which caused manufacturers seek- 
ing a location to shun Milwaukee, and 
that it was not power rates, but fail- 
ure to preserve order in Milwaukee, 
that caused certain manufacturer to 
locate in Sheboygan Falls, was, as a 
matter of law, not “libelous” as hold- 
ing mayor of Milwaukee up to hatred, 
contempt and ridicule, but was “priv- 
ileged criticism.”—Hoan v. Journal Co., 
298 N.W. 228, 238 Wis. 311. 

, § 29 
Where agent or officer of 
statement that 


D.C.Mo. 
corporation made oral 


employee “is a labor agitator; is an 
undesirable employee; is inefficient, 
eareless and indifferent, and lacks 


ability, and worst of all is sympathetic 


c: 


-§ 69 
to union activities, and the organiza- 
tion of employees,” portions of state- 
ment referring to employee as a labor 
agitator and to his union activities 
were not ‘slanderous per se’, but oth- 
er portions of the statement were 
“slanderous per se.’’—Chambers y. Na- 
tional Battery Co., 34 F.Supp. 834. 

36 


N.Y.Sup. Even if a publication could 
be construed as a false report of plain- 
tiff’s death, it did not thereby consti- 
tute “libel per se’ in absence of a state- 
ment that the death was associated 
with disgraceful circumstances.—Ross 
v. MacFadden Publications, 22 N.Y.8.2d 
519, 174 Mise. 1019. 

§ 37 

Mo. A newspaper article, stating in 
headlines, ‘Officer Working Alone 
Solves Case, 


person by city detective sergeant, that 
plaintiff, named later therein, was re- 


sponsible for confession, and that he — 


procured confession by exhibiting re- 


volver found by him in searching mur- — 
derer’s home after receiving suspicious 


reply from murderer to question why 
he attempted suicide, was not defama- 
tory as raising inference that plaintiff 


J Trapping Own Friend’, — ‘i 
and in ,body of article that murderer’s 
confession was obtained from named | — 


enticed hig friend into injurious trap 


by dishonorable artifice and hence. not 
libelous. Rev.St.1939, § 4758, 
Ann. § 4366, p. 3024.—Hylsky v. Globe 
Democrat Pub. Co,, 152 S.W.2d 119.- 


Tex.Civ.App. A postal ecard written - 


by defendant to plaintiff’s insurer, stat- 
ing in effect that plaintiff had collect- 
ed hail insurance and that, if insurer 
was victim, it would do well to investi- 
gate to determine if hail or high wind 


caused damage, and signed anonymous- — 


ly, was libelous per se. since the lan- 
guage imported that plaintiff, had 


fraudulently collected a large sum of 


money from the insurance company,— 
Smith v. Surtees, 143 S.W.2d 90. ‘ 
§ 57 

Colo. At common law, slanderous 
words relating to unchastity on the 
part of a woman were not actionable 
per se, for the reason that in England 
such an imputation did not 
the charge of the commission of any. 
crime punishable in the 
courts, but was only an offense cog-. 


nizable in the spiritual courts.—Bigger- 
staff v. Zimmerman, 114 P.2d 1098. | 


The common-law rule that slanderous 
words relating to unchastity on the 


part of a woman are not actionable per | 


se does not exist in Colorado. °35 C.S.. 


Mo.St. *~ 


involve — 


temporal | 


A. c. 159, § 1.—Btggerstaff vy. Zimmer- it 


man, 114 P.2d 1098. 


Cal.App. 
ant’s theater requesting defendant’s 
employees not to patronize plaintiff’s 


place of business because plaintiff had — 


shown himself disloyal to theater and, 
did not merit employees’ patronage and 
advising employees to discourage their 
friends from dealing with plaintiff was 
not “libelous per se’, 
was not charged with anything that 
would expose him to hatred, contempt, 
ridicule or obloquy or which would 
cause him to be avoided, and language 
of sign did not tend to injure plaintiff 
in his occupation as operator of ice 
cream establishment. Civ.Code, § 45. 
—Sullivan vy. Warner Bros. Theatres, 
109 P.2d 760. } 

Fla. ‘Libel per se’ is false and un- 
privileged publication of unfounded 
statements tending to injure a person 
in office, occupation, business, or em- 
ployment and necessarily causing in- 
jury in natural and proximate conse- 
quence.—Metropolis Co. v. Croasdell, 
199 So. 568. 

N.Y.App.Div. Though a corporation 
has no personal reputation, a charge 
of insolvency, or that its business is 
dishonestly conducted, is “libelous per 
se’ and damages "are presumed.— 
Kirkman v. Westchester Newspapers, 
24 N.Y.S.2d 860, 261 App.Div. 181. 

S.C. Pamphlet published by insur- 
ance agent, which referred generally 
to insurance companies as a class, de- 
clared that several small companies 
had defaulted, advised purchasers of 


§ 69 eva 
A notice posted in defend- — ie 


since plaintiff — 


i na be. 


§ 76 
insurance to investigate financial stand- 
ing and experience of insurance com- 
panies, and suggested purchase of in- 
surance in agents’ company, was mere 
“seller’s talk’ and was not “libelous 
per se” or “libelous per quod” of in- 
dividual hospitalization insurance com- 
panies, and, even if it were defamatory, 
it was defamatory of a class and not 
of such individual companies as mem- 
‘bers of the class. Code 1932, § 482.— 
€ Hospital Care Corporation v. Commer- 
iS, cial Casualty Ins. Co., 9 S.H.2d 796, 
: 194 S.C. 370. 


76 

: D.C.Mo. Under Missouri statute de- 
_ * fining a “libel,” statement in corpora- 
Py tion’s letter of dismissal sent to em- 
ployee, that corporation was obliged 
to discharge employee because of. in- 
excusable. carelessness on employee's 
_-parf in. handling shipments, was, if 
. false, “libelous per se” as tending to 
' deprive employee of benefits of public 
confidence and prejudicing him in his 
means of obtaining, a livelihood, and 
. neither allegations of inducement, col- 
_,loquium nor innuendo was necessary 
~ to state a good cause of action against 
- e@orporation. Mo.St.Ann. §§ 4366, 4588, 
pp. 3024, 2026.—Chambers y. National 
attery Co., 34 F.Supp. 834. ‘ 
-Oral statements by officer or agent 
of corporation, that employee ‘shipped 
_ some batteries wrong” and that em- 
ployee “won’t play ball with me and 
that is the reason I discharged him,’ 
were not “slanderous per se,” and _ it 
-was necessary for employee, in order 
to establish a cause of action based on 
such statements, to allege inducement, 
colloquium, innuendo and special, dam- 
ages.—Chambers v. National Battery 

Co., 34 F.Supp. 834. 
Where agent or officer of corporation 
made oral statement that employee ‘is 
a labor agitator; is an undesirable em- 
ployee; is inefficient, careless and in- 
different, and lacks ability, and worst 
of all is sympathetic to union activi- 
ties, and ‘the organization of em- 
ployees,” portions of statement refer- 
ring to employee as a labor agitator 
and to his union activities were not 
“slanderous per se’, but other portions 
of the statement were ‘‘slanderous per 
'se.’—Chambers v. National Battery 

Co., 34 F.Supp. 834. 
- D.C.N.Y. Where newspaper article as 
a whole described judgment against 
' chairman of board of directors for hav- 
ing voted dividends out of capital, and 
article as a whole revealed approxi- 
mate amount of corporation’s remain- 
‘ing assets, particular sentence which 
erroneously stated amount of assets 
_ remaining after the payment of divi- 
- dends from capital was not libelous as 
to chairman.—Gunder  v. 
_ Times Co., 37 F.Supp. 911. 


§ 79 
Kan. Words found by the jury to 
-'have been used by defendant concern- 
ing plaintiff, a practicing attorney, that 
“all you have been doing is defending 
a ‘bunch of crooks and poor hoodlums”, 
were not actionable-—Sowers y. Wells, 
114 P.2d 828, 154 Kan. 134. 
/ .N.Y.Sup. Statements, inter alia, that 
an attorney has exacted undue and 
excessive fees, that he has split such 
fees with a layman and that he has 
been disloyal to the best interests of 
his client are libelous per se in that 
_ they tend to injure him in his profes- 
sion by imputing to him unethical and 
- disereditable practices.—Levy v. Gelber, 
25 N.Y.S.2d 148, 175 Mise. 746, 
N,Y.Sup. The current effect of state- 
ments applied to. attorney was the de- 
cisive test of their libelous character, 
—Levy v. Gelber, 25 N.Y.S.2d 148, 175 
Mise. 746. 
§ 80 


Tll.App. Since a clergyman in the 
practice of his profession must main- 
tain a spotless reputation, any publi- 
eation which tends to injure him or 


affects his. qualifycations for the per- 
formance of his duties is “libelous 
per se’. Smith-Hurd Stats. ec. 


38, 
402.—Cobbs_ v. Chicago Defender, gf 
N.H.2d 323, 308 Ill.App. 55. 
Newspaper article which contained 
headline relating that pastor denied 
scandal and defended hiimself against 


New York 


LIBEL AND SLANDER 
rumors in broadcast and 
among other things, t 


state’s attorney’s police concerning 
widespread rumors of scandalous na- 
ture, and that the rumors were so 
general that the pastor had to make 
his defense over the air on several 
of his broadcasts, was ‘libelous per 
se’. Smith-Hurd Stats. c. 38, § 402. 
Cobbs v. Chicago Defender, 31 N.H.2d 
323, 308 Ill, App. 55 


Fla. A newspaper 
assistant county engineer was “‘cashier- 
ed” is libelous per se; the word 
“cashiered”’ not meaning an ordinary 
dismissal, but one with 


Co. v. Croasdell, 199 So. 568. 


Mo. 
tained headline “Wants J.P. To Ex- 
plain Tax Receipt He Issued” and 
which contained statement to effect that 
state’s attorney would question justice 
of the peace concerning receipt for tax- 
es and a paragraph relating to court 
proceedings against a taxpayer who 
produced réceipt for certain tax money 
paid to the justice was construable as 
constituting report of court proceeding 
and its judgment made in ordinary 
course of newspaper business without 
any unfair comment, and was not con- 
struable as charging the justice who 
had properly accounted for tax. money 
received, with corruption in: public of- 


fice or embezzlement, so as to give rise 


to cause of action for libel.—Grossman 
v. Globe-Democrat Pub. Co., 149 S.W. 
2d 362. : 
§ 87 
N.Y.Sup. 


84 i 
Newspaper article which con- 


asserted 
hat pastor was- 
facing possibility of questioning by 


report that an. 


ignominy or. 
dishonor, or in disgrace.—Metropolis 


2 sat . Shey mh ; ¢ 
vote of plaintiff, a congressman, in op- _ 
position to ‘“Lease-Lend Bill” and pur- — 
porting, on its face, to be a criticism 
of complacency and indifference which 
a democratic people too often show 
toward their government and repre- 
sentatives, could not be reasonably ~ 
construed as intending to charge that 
plaintiff was imbued with those at- 
tributes of character ascribed in the 
publication to representatives of other 
democracies which have been engulfed 
by totalitarian states and as accusing 
plaintiff of being a selfish, weak, and 
greedy politician, so as to render the 
article “libelous” as applied to plain- 
tiff. Lease-Lend Act § 1 et seq., 
U.S.C.A. § 411 et seq.—Hall v. Bing- 
hamton Press Co., 29 N.Y.S.2d 760. 
Tenn. A syndicated newspaper ar- 
ticle reciting that a certain Democratic 
Congressman, a lawyer by profession, 
was known as the chief congressional 
spokesman of a priest who was seek- 
ing to prevent the appointment of a 
Jewish judge, that basis of the opposi- 
tion was that prospective appointee 
was a Jew, was born in Hungary, was 


brought to the United States at the — 


age of 13, and’ was not naturalized 
until 10 years later, was not ‘‘li- 
belous per se’.—Sweeney v. Newspaper . 
Printing Pays gay gat 147 S.W.2d 406. 


D.C.D.C. Publication of false state- 
ment that employer engaged in manu- 
facture and sales of products to public 
is unfair to organized labor, is “‘libel- 
ous per se’? and special damages are 
not required to be stated in action 
based on the false statements with any 


- more particularity than the nature of 


Statements in a newspaper. 


article to effect that plaintiff, a con-. 
gressman, by his vote in opposition to 


“TLease-Lend Bill” had raised a ques- 
tion concerning plaintiff’s attitude on 
national defense, and that it seemed 
proper to ask whether plaintiff felt 
that the United States should be de- 
fended against un-Americanisms, could 
reasonably be interpreted as a charge 
that plaintiff, as a congressman, was 
opposed to defense of nation and in 
sympathy with traitorous policies of 
another, and such charge, if found to 
have’ been made, connoted unpatri- 


otism, if not treason, both of which 
are “libelous”. Lease-Lend Act § 1.et 
seq., 22 U.S.C.A. § 411 et seq.—Hall 


La doe orday vig Press Co., 29 N.Y.S.2d 
760. 


Statements in a newspaper article 
commenting on vote of plaintiff, a con- 
gressman, in opposition to ‘“Lease- 
Lend Bill’, and stating that reports 
from agents in United States were tell- 
ing leaders of certain foreign countries 
that Congress numbered in its roll eall 
those who were easily persuaded to 
vote against best interests of United 
States, could reasonably be interpreted 
as meaning that plaintiff could easily 
be persuaded to oppose best interests 
of United States and that he could be 
controlled by sinister influences, and, 
if such interpretation was placed upon 
statements and it was not found to be 
fairly warranted by facts, the state- 
ments were “libelous per se’, with or 
without innuendo. Lease-Lend Act, § 
1 et seqg., 22 US.C.A. § 411 et seq.— 
Hall v. Binghamton Press Co., 29 N.Y. 
S.2d 760. ; 


Statements in newspaper article com- 
menting on vote of plaintiff, a con- 
gressman, in opposition to ‘‘Lease- 
Lend Bill’, and which statements 
could be interpreted, at most, as a 
charge that plaintiff had misrepresent- 
ed his constituents and that plaintiff’s 
vote was not in accordance with best 
interests of United States, could not be 
interpreted as an attack on plaintiff’s 
private character so as to be “libel- 
ous”, since whether plaintiff failed to 
aceurately reflect sentiments of his 
constituents and whether vote was in 
accordance with best interests of Unit- 
ed States were matters of opinion. 
Lease-Lend Act § 1 et seq., 22 U.S.C.A. 
§ 411 et seq.—Hall v. Binghamton 
Press Co., 29 N.Y.S.2d 760. 

A newspaper article commenting on 


_ the 


permits.—Consolidated 


_situation c 
Corporation Vv. Drivers, 


Terminal 


Chauffeurs & Helpers Local Union 639, 


33 F.Supp. 645. 


Ala. A written statement that .an° 
employee had ‘been guilty of ‘“wrong- 
ful abstraction’ imported dishonesty, — 
reflected upon clerk’s good name, im- 
peached his integrity, and tended to. 
injure his reputation, and was “libelous 
ee se’.—Ripps v. Herrington, 1 So.2d 

§ 92 

Tex.Civ.App. Statements published 
in newspaper article respecting pro- 
posed municipal power plant and _ stat- 
ing that city board of commissioners 
had entered into contract with plain- 
tiff engineering company for construc- 
tion .work and that publisher thought 
that board made serious error in em- 
ploying. company when there was no 
person connected with company who 
was a practical engineer or who held 
an engineering degree, and that pub- 
lisher was informed that company had 
never done similar work, were ‘“‘li- 
belous” unless true—Bell Pub. Co. y. 
Garrett Engineering Co., 146 S.W.2d 
301, error dismissed. 


§ 101 
Del.Super. The words “damned dirty 
embezzler”’, if spoken of plaintiff with- 
out any privilege so to do, imputed 
conduct constituting a criminal offense 
and were “actionable per se”, and dam- 
age would be. inferred.—Stidham v. 

Wachtel, 21 A.2d 282. 


Fla. Any written or printed state- 
ment which falsely and maliciously 
charges another with commission of a 
crime is “libelous per se’’ and, if such 
a statement is made orally, it is. “‘ac- 
tionable per se’ if proof. of commission 
of the act of which the party is accused 
would subject him to an _ indictment 
for a crime’ involving moral turpitude, 
or would make him liable to a punish- 
ment infamous in character or to a 
punishment which, though not neces- 
sarily ignominious, would bring dis- 
grace upon him and injure h’'; social 
phand ig abe Moine v. Spicer, 1 So.2da_ 


Ga.App. Where defendant by letter 
and telegram charged that plaintiff had 
assigned to defendant certain unpaid 
account owing to plaintiff for which 
plaintiff was paid in full by defendant, 
that plaintiff thereafter collected from 
the debtor the account so assigned to 
defendant, and that plaintiff had failed 


q 


0 
Code 1933, 
kansas Fuel Oil Co., 12 S.H.2d 414. 


» eee headline relating that pastor de- 
_ nie 
against rumors 


tained headline 


since they might in 
jury constitute a 
§ 105-701.—Brandon y. Ar- 


er se, 


Ill.App. Newspaper article which con- 


scandal and defended himself 
in broadcast, and as- 
serted among other things, that pastor 
was facing possibility of questioning 
by state’s attorney’s police concerning 
widespread rumors of scandalous na- 
ture, and that the rumors were so gen- 
eral that the pastor had to make his 
defense over the air on several of his 
broadcasts, was “libelous itd 


vy. Chicago Defender, 
308 TM.App. 55. 
Ii.App. Any written-words are ‘“de- 
famatory” which impute to the plain- 
tiff that he has been guilty of crime, 
immorality, vice or dishonorable con- 
duct, or has been accused or suspected 
of any such misconduct, or which 
have a tendency to injure him in his 
office, profession, calling or trade, and 
any words which hold the plaintiff up 
‘to contempt, hatred, scorn or ridicule. 
Smith-Hurd Stats. c. 38, § 402.—Cobbs 
v. Chicago Defender, 31 N.E.2d 323, 308 


~Tll.App. 55 


Newspaper article which con- 
“Wants J.P. To Ex- 
plain Tax Receipt He Issued’ and 
which contained statement to effect that 
state’s attorney would question justice 
of the peace concerning receipt for 
taxes, and a paragraph relating to 
court proceedings against a taxpayer 
who produced receipt for certain tax 
money paid to the justice was constru- 
able as constituting report of court 
proceeding and its judgment made in 
ordinary course of newspaper business 
without any unfair comment, and was 
not construable as charging the justice 
who had properly accounted for tax 
money received, with corruption in 
public office or embezzlement, so as to 
give rise to cause of action for libel. 
—Grossman v. Globe-Democrat Pub. 
Co., 149 S.W.2d 362. 


Mo.App. Where insurance company 
through its agent in the presence of 
other persons was alleged to have in- 
formed claimant that application for 
sick benefits was denied because physi- 
cian who signed application for bene- 
fits “is not a liceused doctor’ and sign- 
ing of certificate by one not a physi- 
cian would constitute an indictable of- 
fense punishable by corporal punish- 
ment under statute, words, if untrue as 
indicated by evidence, as to the physi- 
cian as an individual were ‘‘slander- 
ous per se” and actionable without 
proof of special damage. Mo.St.Ann., § 


Mo. 


9118, p. 5080.—Tincher v. National Life . 


& Accident Ins. Co., 146 S.W.2d 663. ' 


Words are in themselves actionable 
which impute an indictable offense for 
which corporal punishment may be in- 
flicted as the immediate punishment 
and not as the consequence of a fail- 
ure to satisfy a pecuniary penalty.— 
Tincher v. National Life & Accident 
Ins. Co., 146 S.W.2d 663. 


- N.Y. A publication which lowers a 
person in the esteem of others may be 
actionable as a libel, though it may 
do no harm at all to the person’s 
reputation respecting his moral dis- 
position.—Rose v. Daily Mirror, 31 N. 
H.2d 182, 284 N.Y. 335, affirming 20 
N.Y.S.2d 315, 259 App.Div. 928. 
Ohio App. The publication by daily 
newspaper of national syndicated col- 
umn, stating that Congressman, who 
was known as the chief congressional 
spokesman of certain Catholic priest, 
was opposing the appointment of cer- 
tain individual to federal judgeship 
because that individual was a foreign- 
born Jew, was not actionable without 
showing of special damages, since the 
publication did not impute “immorali- 
ty’’ or a “violation of: law.’’—Sweeney 
v. Beacon Journal Pub. Co., 35 N.H.2d 


471, 66 
missed 34 N.H.2d 764, 


id 
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LIBEL AND 8 
Ohio cg's 475, appeal dis- 
_ Wis. A newspaper article reporting 
interview wherein mayor of Sheboygan 


‘Falls stated that mayor of Milwaukee 
-was_ to blame for bombings of Mil- 


“libel.” waukee police station and banks which 


occurred while mayor of Milwaukee 
“travels around the county telling how 
well Milwaukee is governed’ was, as 
a matter of law, not “libelous” as 
charging a crime, but, when considered 
as a whole, was “fair comment” on 
law enforcement activities of mayor of 
Milwaukee.—Hoan v. Journal Co., 298 


N.W.,. 228, 238 Wis. 3711, 

§ 102 
Mont. If language alleged to have 
been spoken by defendant falsely 


charged plaintiff with crime, such lan- 
guage was “slanderous per se’, Rev. 
Codes 1935, §§ 5691, 10721.—Keller v. 
Safeway Stores, 108 P.2d 605. 

N.Y.Sup. In determining whether 
words are slanderous per se as charg- 
ing commission of a crime involving 
moral ‘turpitude, moral turpitude need 
not be inherent in nature of crime it- 
self, but may spring from an alleged 
violation of a criminal statute prohibit- 
ing under pain of punishment commis- 
sion of certain acts.—Roberts v. Pratt, 
21 N.Y.S.2d 545, 174 Misc. 585. 

Alleged false statement made by at- 
torneys that person operating collec- 
tion agency was illegally practicing 
law was “slanderous per se’’ as charg- 
ing the commission of a crime. Penal 
Law, § 270 et seq.—Roberts v. Pratt, 21 
N.Y.S.2d 545, 174 Misc. 585. 

Pa.Com.Pl. In slander, words charg- 
ing a crime punishable by imprison- 
ment are actionable per se, and when 
the words used do not necessarily im- 
pute such crime, the plaintiff may, by 
innuendo, allege that they were used 
in that meaning.—Long v. Great At- 
lantiec & Pacific Tea Co., 29 Del. 512. 


: § 129 

Ariz. Whether letter stating that de- 
fendants had purchased ° conditional 
sales contract for goods purchased by 
addressee from plaintiff was libelous 
by reason of extraneous circumstances 
depended on whether addressee under 
circumstances set forth in complaint 
might reasonably, have assumed that 
letter meant that plaintiff had either 
forged or uttered a forged conditional 
sales contract which had passed_ into 
hands of defendants.—llitzky y. Good- 
man, 112 P.2d 860. : 

Mont. Language allegedly spoken by 
defendant corporation, through - its 
agent, which falsely charged plaintiff, 
in presence of plaintiff’s mother, with 
cashing a check which was no good 
and that if plaintiff's mother did not 
have plaintiff see agent defendants 
would have. sheriff after plaintiff, 
charged plaintiff with ‘crime’ and con- 
stituted “slander per se’, since lan- 
guage, when given its popular meaning 
and common acceptation, conveyed im- 

pression that. plaintiff obtained money 
through pretense of a worthless check. 

- Rey.Codes 1935, §§ 5691, 10721, 11410, 
11411.—Keller v. Safeway Stores, 108 
P.2d 605. 

Where defamatory language claimed 
to have been spoken of plaintiff, when 
given its natural meaning and common 

_acceptation, imputed to plaintiff a 
charge of having obtained 
through pretense of a _ worthless 
check, language was “slanderous per 
se’, irrespective of whether it was used 
with intent to charge plaintiff with 
cashing check with knowledge and in- 
tent such as would be required to be 
proved in a prosecution under false 
pretense statute. Rev.Codes 1935, §§ 
5691, 10721, 11410, 11411.—Keller v. 
Safeway Stores, 108 P.2d 605. 


§ 132 

Fla. Alleged orai statements charg- 
ing that plaintiff, a woman, had been 
drunk on several occasions at meetings 
of a fraternal order of which plaintiff 
was an exalted commander, and that 
plaintiff would ruin order because of 
drinking and was a drunkard, were 
“actionable per se’, if such statements 
were false and malicious, since acts 
with which plaintiff was charged, if 


OF as 1) eR ae or ee alain 


money © 


true, would render plaintiff amenable 
to punishment which would injure  — 
plaintiff's social standing and would A 
constitute an indictable offense, al- 1) One 
though not a felony. Acts 1935, ec. AB o 
16978.—Le Moine Ya aeieets 1 So.2d 730. 

33 4 


Mo.App. A statement by defendant ; 
to plaintiff “You stole my corn. You — en 
are a thief and a damn thief’ was i 
“slanderous per se” and malice was im- See 
plied from utterance thereof.—Loner- at 
gan v. Love, 150 S.W.2d 534. RS fei 

§ 134 ; SR 

N.Y.Sup. Words charging one with — ty 
commission of a crime or with a trans- 
gression of a criminal law are ‘“slan-. 
derous per se.”—Roberts v. Pratt, 21 
N.Y.S.2d 545, 174 Mise. 585. 

49 


1 1 , 

Pa.Com.Pl. “Take” is a word with a 

double meaning and may mean “steal.” 

—Long v. Great Atlantic & Pacific Tea © 

Co., 29. Del. 512. 1. oe 

8 141 fe ale 

See Narvey v. Green [1941] 3 Dom. re. 
EAR. 759: oe aye 


’ § 161. ; Pie ae 
D.C.D.C. The rigat to publicize the 
facts concerning a labor dispute carries 
with it an obligation of self-restraint NG 


to prevent publication of untruths.—, — Vic 
t 


Consolidated Terminal Corporation y.° 
Drivers, Chauffeurs and Helpers Local — : 
Union 629, 33 F.Supp. 645. — ae a ne 
D.C.N.Y. Where chairman of board ~ 
of directors did not deny that corpo- — ( 
ration was bankrupt, newspaper head- 
line that ‘insolvency’ was to cost 
chairman $746,234, was not libelous be- 
cause use of the word “‘insolvency” was 
allegedly erroneous, since for all prac- 
tical purposes ‘insolvency’ means ; 
“bankruptcy” and in the popular mind 
the two are synonymous. US.C.A. | 
Const. art. 1, § 8, cl. 4—-Gunder v. New 
York Times Co. 37 F.Supp. 911. 00 i 
Ala. To be “libelous” .the publica- 
tion must be false and malicious, as 
malice is defined in the law, and, in 
the absence of countervailing evidence, 
-the law presumes _a publication “li-  — 
belous per se’ to be false and there- 
fore prompted by, malice——Ripps vy. 
Herrington, 1 So.2d 899. / } 
§ 162 . : SAE: 
Il.App. Everything printed or writ- 
ten which reflects on the character of 
another and is published without law- 
ful justification or excuse is a “libel” 
whatever the intention may have been. 
Smith-Hurd_ Stats. ¢. 38, § 402.—Cobbs 
v. Chicago Defender, 31 N:E.2d 323, 308 
Ill.App. A . ahr; 
_ N.Y.App.Div. Mere lack of actual — 
intent to injure is no defense in libel 
action.—Polakoff v. Hill, 27 N.Y.S.2d — 
142, 261 App.Div. 777. fg 


§ 163 : 
Ala. To be “libelous” the publica- 
tion must be false and malicious, as 
malice is defined in the law, and, in 
the absence of countervailing evidence, 
the law presumes a publication “‘li- 
belous per se” to be false and there- 
fore prompted by  malice.——Ripps v. 
Herrington, 1 So.2d 899. "i 
The rule raising a presumption of — 
falsity and malice where one without | 
occasion therefor, either for public 
good or'the protection of private right, 
defames another by a publication li- 
belous per se, rests upon good policy. 
which demands that when called to © 
task. the traducer be required to show. — 
the truth of his publication, or other 
facts acquitting himself of malicious 
DuTDOBe REDS v. Herrington, 1 So.2d 
, 


Fla, Words libelous per se neces- 
sarily import malice.—Metropolis Co. y. 
Croasdell, 199 So. 568. : : 

Fla. The failure of a newspaper to ; 
print a retraction of an article libelous un 
per se within 10 days after receipt of : 
statutory notice is some evidence of ac- i 
tual malice. Acts 1933, c. 16070.—Me- Tihs 
tropolis Co. v. Croasdell, 199 So. 568. 


Mo.App. statement by defendant 
to plaintiff “You stole my corn. You 
are a thief and a damn thief” was 


“slanderous per se’ and malice was : 

implied from utterance thereof.—Lon- 5 

ergan v. Love, 150 S.W.2d 534. ° 
N.Y.App.Div. The law implies mal- 

ice and infers some damage in a) case 


a seit is 


§ 167 


ef an unjustified libelous publication. 
—Polakoff v. Hill, 27 N.Y.S.2d 142, 261 
App.Div. 777. 


§ 167 bs 
Ala. If, on the whole evidence, it 
appears that statement complained of 
was made in good faith, in the honest 
belief that. the statement was_ true, 
defendant is protected in a_ privileged 


communication, even though he may 
be mistaken.—Ripps v. Herrington, 1 
So0.2d 


In making a charge involving an- 
other’s character and standing, “good 
faith” requires such bona fide inquiry 
‘as a fair and just man would make 
and arrive at an honest belief that 
his statement is true, otherwise the 
protective shield of privilege is un- 
availing —Ripps v. Herrington, 1 So. 
2d 


Alaska. Generally, defamatory matter 
published in due course of a judicial 
' proceeding is absolutely privileged and 
will not support an action for defama- 
tion although made maliciously and 
with knowledge of its falsity.—Smith 
v. Banister, 9 Alaska 632. > 
Ark. Generally, statements made by 
a witness in regular course of a judicial 
proceeding are absolutely ‘privileged’ 
where they are directly or fairly re- 


-_ sponsive to questions propounded by 


counsel or court, or where they are rel- 
evant and pertinent to subject of in- 
quiry, whether they are false or mali- 
cious, and it is sufficient if the words 
are uttered under an honest belief that 
they are relevant and pertinent regard- 
less of whether they are in fact rele- 
-vant.—Johnson v. Dover, 143 S.W.2d 
vila 

The ,“privilege’ of a witness at a 
judicial proceeding may extend to a 
voluntary statement, and he is entitled 

to the privilege with respect to it if 

in fact pertinent to the issues 
being tried, and otherwise he enjoys 
but a qualified privilege, depending up- 
on whether or not he acted with actual 
Faces Onnson v. Dover, 143 S.W.2d 
1112. 

App.D.C. If privilege from civil lia- 
bility for alleged libel is conditional 
only, allegations of improper motive in 
publishing the libel are sufficient to 
bring the alleged wrongdoer into court 
to have a jury pass on the charge.— 
Glass v. Ickes, 117 F.2d 273. 

Press release of Secretary of Interior 
ealling public attention to Interior De- 
partment regulation prohibiting former 
employee from appearing in represen- 
tative capacity before agencies charged 

- with enforcement of Connally Hot Oil 
Act, the purpose of the regulation, con- 
duct of plaintiff, a former employee, in 
reference thereto, and to action taken 
thereunder respecting him, constituted 
an “official communication’’, and there- 
fore the motive that impelled the sec- 

retary to issue the press release was 
immaterial on question whether the 
press release was privileged. Connally 
Hog [Oil Act, §. 1 et seq., 15. U.S.ClA. 
BiG et seq.—Glass v. Ickes, 117 F.2d 

a . 

Ky. An affidavit made before coun- 
ty judge charging another with an of- 
fense is not a “privileged proceeding” 
if it is not made in good fajth—Nall 
OR ae 147 S.W.2d 1039, 285 Ky. 

Mo. Newspaper publishing company 
which published report of a trial and 

* judgment entered therein had no duty 
to go back of the judgment to deter- 
mine the correctness thereof in order to 
avoid liability for libel for publishing 
the report——Grossman y. Globe-Demo- 
erat Pub. Co., 149 S.W.2d 362. 

Mo.App. In order to constitute a 
“qualified privilege,’ the communica- 
tion must be made in good faith, with- 
out actual malice, and upon a subject 
matter in which author of the com- 
munication has an interest, or in ref- 
erence to which he has a duty, either 
legal, moral or social, to a person hay- 
ing a corresponding interest or duty. 
—-Lonergan v. Love, ‘150 S.W.2d 534, 

N.D., In the case of an absolutely 
privileged communication, no one may 
inquire as to whether the utterer was 
actuated by malice.—Stafney y. Stand- 
ard Oil Co., 299 N.W.. 582. 


oe i 


us wel 


LIBEL AND SLANDER 


Tex.Civ.App. Where defendant al- 
legedly wrote to. plaintiff’s insurer 
anonymously signed postal card to ef- 
fect that plaintiff had collected hail in- 
surance and that if insurer was victim 
it would be well to investigate to deter- 
mine if hail or high winds caused dam- 
age, and defendant was not employed 
by insurer, did not own any interest 
in the company, and wat not asked to 
report on fhe matter, but volunteered 
the information, and there was sufficient 
evicence to raise issue of actual thalice, 
postal card was not a “privileged com- 
munication’? so ag to absolve defendant 
from liability for defamation resulting 


from writing of the card.—Smith v. 

Surtees, 143 S.W.2d 90. 

: § 169 ; 
D.C.N.Y. There is but one “publica- 


tion” of a defamatory. article in a 
newspaper publicly circulated, and that 
is at the place where the newspaper 
is published.—Cannon y. Time, Inc., 39 


F.Supp. 660; Backus vy. Look, Ince., 
39 F.Supp. 662. ‘ 
Ga.App. Publication is an_ essential 


ingredient of an action for libel and 
must be made to one other than the 
person defamed.—Beck v. Oden, 13 S.E. 
2d 468. 

Where plaintiff’s application for re- 
employment at state hospital was alleg- 
edly considered in an unfavorable light 
by superintendent, and plaintiff per- 
suaded influential citizen to intercede 
for him, and superintendent allegedly 
wrote to the citizen and falsely stated 
that plaintiff was subject to epileptic 
fits, there was no “publication” of the 
alleged libel, since the citizen was the 
plaintiff's ‘‘agent’’, and under the max- 
im, “Volenti non fit injuria’’, meaning 
that that to which a person assents is 
not in law an injury, plaintiff could not 
complain where he in fact invited or 
brought on himself the alleged defama- 
tion.—Beck v. Oden, 13 S.W.2d 468. 

Mo. A company conducting a large 
mail advertising business, which mailed 
a pamphlet, libeling attorney to ‘“‘tailor- 
made” list of lawyers, businessmen, 
judges, and officials with whom attor- 
ney was in daily contact, was liable to 
attorney for libel, as against conten- 
tion that there was no ‘‘publication’.— 
Edwards v. Nulsen, 152 S.W.2d 28. 

Mo.App. ‘Publication’, in the law 
of defamation, is communication of 
defamatory matter to a third person.— 
Lonergan v. Love, 150 S.W.2d 534. 

Mo.App. ‘Slander’ is the sped tine 
of base and defamatory words whic 
tend to prejudice the reputation, office, 
trade, business, or means of getting a 
living of another, but words must be 


spoken in presence or ‘hearing of some — 


third party to give rise to an action 
for slander.—Lonergan vy. Love, 150 S. 
W.2d 534. 


§ 172 / 

Pa.Com.Pl. Communication by one 
agent to another of the same principal, 
constitutes publication and the ques- 
tion then becomes one as to whether 
or not it is privileged.—Long v. Great 
Atlantic & Pacific Tea Co., 29 Del. 512. 


§ 178 

Ga.App. If defendant’s alleged agent, 
in preparing defamatory affidavits con- 
cerning plaintiff on typewriter, was not 
acting as agent for the affiants, but was 
acting for the defendant, delivery of the 
affidavits to the aflfiants after prepara- 
tion of the affidavits was not the “pub- 
lication” of a libel to them, but the 
most that could be said was that the 
affiants uttered an oral defamation to 
defendant’s alleged agent, and that at 
their request he returned it to them in 
the form of a written defamation — 
Allen vy. American Indemnity Co., 12 
S.H.2d 127, 63 Ga.App. 894. 


Where notaries public, who-notarized 
defamatory affidavits, did not read the 
affidavits, there was no “publication” of 
the libel contained in the affidavits.— 
Allen vy. American Indemnity Co., 12 
S.H.2d 127, 638 Ga.App. 894. 

Where the evidence demands a find- 
ing that a libel was not read by those 
to whom it was alleged to have been 
communicated, and there is no evidence 
authorizing an inference that it was 
communicated to any one else who read 


it, or presumably ‘read it, 


tion must fall—Allen y. America: 
OTS 
App. 894. 
Ga.App. ica 
tion for re-employment at state hospi- 
tal was allegedly considered in an un- 
favorable light by superintendent, and 


Where  plaintiff’s applica-_ 


plaintiff persuaded influential citizen to — 


intercede for him, and superintendent 
allegedly wrote to the citizen and false- 


ly stated that plaintiff was subject to 


epileptic fits, the fact that superintend- 
ent dictated to his office stenographer 
letter to citizen would not amount to a 
PUN Ae oe 8 2 v. Oden, 13 S.H.2d 


Mo. A company, which conducted a 
mail advertising business in practical- 
ly all the large cities, and which as- 
sembled and classified in catalogues 
names and addresses of great numbers 
of individuals, firms, ete.,, which lists 
were for sale, and company, if custom- 
er desired, would address envelopes, in- 
close mailing matter, and stamp and 
mail such matter, could not escape li- 
ability for libel for mailing libelous 
per se circulars supplied by company’s 
customer on ground of lack of “pub- 
lication” since ‘‘publication” in law 
of defamation is the communication of 
defamatory matter to a third person 
and, generally, all persons Who cause 
or participate in publication of: libel- 
ous or slanderous matter are respon- 
sible for such publication.—McDonald 
vy. R. L. Polk & Co., 142 S.W.2d 635. 

The liability of company conducting 
mail advertising business for mailing 
libelous per se circulars concerning a. 
prominent attorney should be governed 
by same rules of libel law applicable 
to a newspaper or broadcasting com- 
pany in view of service rendered by 
company which included sale of names 
and addresses of thousands if not mil- 
lions of individuals, firms, ete., includ- 
ing service of addressing envelopes, in- 
closing advertising matter and stamp- 
ing and mailing, considered in connec- 
tion with company’s extensive and far 
flung advertising facilities—McDonald 
v. R. L. Polk & Co., 142 S.W.2d 635. 

‘'Tex.Civ.App. Where proof of circula- 
tion of a libel was necessary to es- 
tablish plaintiff's cause of action and 
the only evidence of circulation was 
that of a sale and delivery of magazine 
alleged to be libelous to plaintiff’s at- 
torney after he was employed to bring 
the action, the evidence was insufficient 
to support a judgment for plaintiff, as 


a circulation of defamatory matter sol-. ) 


icited or induced by the plaintiff is not — 


sufficient to support a recovery by 


plaintiff for libel.—Renfro Drug Co. v.~ 


Lawson, 144 S.W.2d- 417. 


§ 181 

Ga.App. A letter addressed to a per- 
son libeled does not constitute a “pub- 
lication”, but where copies of such let- 
ter are sent by the author to and re- 
ceived by third persons, such sending 
and receiving thereof constitutes a pub- 
lication. Code 1933, § 105-705—Bran- 
gon v. Arkansas Fuel Oil Co., 12 S.B.2d 

Where defendant allegedly sent tele- 
gram charging that plaintiff had as- 
signed to defendant certain unpaid ae- 
count for which plaintiff was paid in 
full by defendant, that plaintiff there- 
after collected from debtor the account 
assigned to defendant, and that plain- 
tiff had retained and failed to remit to 
the defendant the amount so collected, 
the writing of message and delivery of 
it to telegraph company for transmis- 
sion to plaintiff constituted a “publica- 
tion.”’ Code 1933, § 105-705.—Brandon 
v. Arkansas Fuel Oil Co., 12 S.H.2d 414, 

§ 187 

D.C.N.Y. The mailing of several mis- 
cellaneous copies of allegedly libelous 
issue of magazine to replace copies lost 
or damaged in original distribution or 
in response to requests for purchase 
of single copies did not constitute “re- 
publication’’—Backus y. Look, Ine., 39 
F.Supp. 662. 


§ 188 
Il.App. Publication of libelous mat- 
ter, although purporting to be spoken 
by a third person, does not protect 


= 


Bi 


as no defense to action for libel. 
mith-Hurd Stats. ¢. 38, § 402.—Cobbs 
. Chicago Defender, 31 N.H.2d 323; 308 
IL.App. 55. : / 
Vt. The fact that accusation in 
newspaper that plaintiff committed a 
_ felony was set forth as being part of 
an alleged confession of plaintiff's 
brother would not detract from the 
article’s libelous character.—Lancour v. 
Herald & Globe Ass’n, 17 A.2d 253, 132 


ALR. 486, 


The publisher of a libel is responsi- 
ble to the one libeled, notwithstanding 
that the name of the author is given. 
_—tWLancour vy. Herald & Globe Ass’n, 17 
A.2d 253, 132 A.L.R. 486. .. } 


§ 191 
Ga.App. The bearer of a libel is as 
guilty as its author, so far as publica- 


_ tion is concerned.—Crowe _ y. Constitu- 


tion Pub. Co., 11 8.E.2d 513. 


: = § 193 

Ala. The truth of the published 
matter may appear at any stage in a 
trial for libel, and, if proved to the 
reasonable satisfaction of the jury, 
it is a complete defense.—Ripps. v. 
Herrington, 1 So.2d 899. : 

The truth is no “libel’ under the 
laws of Alabama, no matter what mo- 
tive may have prompted its publica- 
pope ne vy. Herrington, 1 So.2d 


§ 194 
Vt. The publication of a statement 


that a person has been arrested, and 


that the arrest was on a certain charge, 
is not actionable, if true, but if to the 
statement there is added, by way of 
comment, words which amount to an 
accusation that the charge is true, or 
comment which assumes the guilt of the 
person arrested, by headlines or other- 
wise, 
was arrested on the charge stated is 
no justification for words imputing 
guilt—Lancour v. Herald & Globe 
Ass’n, 17 A.2d 253, 132 A.L.R. 486. 
§ 203 g 


. N.D. The occasion and circumstances 
under which a communication claimed 
to be libelous is made determine wheth- 


er such publication is- privileged. 
Comp.Laws 1913, § 4352.—Stafney v. 
Standard Oil Co. 299 N.W. 582.- 

§ 204 


App.D.C. Head of executive depart- 
ment of federal government is abso- 
lutely privileged from liability for 
defamatory statements made in con- 
nection with general matters committed 
by law to his control or supervision. 
—Glass v. Ickes, 117 F.2d 273. 

The question to be determined when 
an action for libel is brought against 
head of executive department of fed- 
eral government on basis of communi- 
cation to press is whether the execu- 
tive officer was within his official pre- 
rogative or duty in issuing it.—Glass 
vy. Ickes, 117 F.2d: 273. 

In determining whether communica- 
tion to press, on which action for li- 
bel is brought against a federal ex- 
ecutive officer, is within his official 
duty, consideration may be given to 
fact that it is not necessary, in order 
that acts be done within scope of offi- 
cial authority, that they should be 
prescribed by statute or that they 
should be specifically directed or re- 
quested by a superior officer; it being 
sufficient if they are done by an officer 
in relation to matters committed by 
law to his control or supervision, or 
that they have more or less connection 
with the general matters committed 
by law to his control or supervision.— 
Glass v. Ickes, 117 F.2d 273. 

A federal executive officer is within 
his official right or prerogative, hence 
absolutely privileged, in informing per- 
sons having business with his depart- 
ment of official action affecting such 
business, together with relevant ex- 
planation thereof.—Glass y. Ickes, 117 
H.2d 273, 


the mere fact that the person 


department and where executive re- 
Sponsibility in respect to the Connally 
Hot Oil Act was lodged in the Sec- 
retary of Interior, action of Secretary 
of Interior in making a general an- 
nouncement that plaintiff, a former 
employee, was barred from practicing 
before agencies charged with enforce- 
ment of the act, and explaining the 
regulation, its purpose, and its appli- 
eation to the plaintiff, was within the 
Secretary’s official capacity so that the 


§ 715 et seq.—Glass 
vy. Ickes, 117 F.2d 273. 

The fact that Secretary of Interior 
did not issue press release calling pub- 
lic attention to regulation of Interior 
Department prohibiting former em- 
ployee from appearing in representative 
capacity before agencies charged with 
enforcement of Connally Hot Oil Act 
until period of bar as to plaintiff, a 
former employee, was more than half 
expired, did not affect privileged char- 
acter of the communication, Connally 
Hot Oil Act & 1 et seq., 15 eee 

2 


ae et seq.—Glass v. Ickes, 117 

App.D.C. United States marshal in 
publishing statements explanatory of 
his dismissal of certain deputies was 
not acting within scope of his official 
authority so as to render such state- 
ments “privileged communications” for 
which marshal could not be held liable 
in suit for libel and slander, since 
marshal had no publie duty to explain 
such dismissals.—Colpoys v. Gates, 118 
F.2d 16. 

N.D. Communications made in the 
proper discharge of an _ official duty, 
in any legislative or judicial proceed- 
ing, or in any other proceeding au- 
thorized by law are privileged without 
limitation and are not affected by 
malice. Comp.Laws 1913, § 4354, subds: 
1, 2.—Stafney v. Standard Oil Co., 299 
N.W., 582.) ; ; 

Where a _ privileged communication 
is made to a department of the state 


-in the discharge of a duty under ex- 


press requirement of law, such com- 
munication, if pertinent to the issue, 
is an “absolutely privileged communi- 
eation’”’.—Stafney, v. Standard Oil Co., 
299 N.W; 582. 

An ‘absolutely privileged communi- 
cation” is one in respect of which by 
reason of the occasion upon which it 
is made, no remedy canbe had in a 
civil action of libel.—Stafney v. Stand- 
ard Oil Co,, 299 N.W. 582. ? 

If the communication is not’ perti- 
nent to the occasion, the ecommunica- 
tion is not within subdivision of stat- 
ute defining a “privileged communica- 
tion” as one made in any legislative 
or judicial proceeding, or in any other 
proceeding authorized by law. Comp. 
Laws 1913, § 4354, subd. 2.—Stafney 
v. Standard Oil Co., 299 N.W. 582. 


A communieation made by an em- 
ployer. to the ‘Unemployment Compen- 
sation Division of the Workimen’s Com- 
pensation Bureau of North Dakota un- 
der provisions of statute requiring an 
employer to make out and_ deliver to 
bureau and to a discharged employee 
a statement required by bureau, show- 
ing discharge of employee and _ rea- 
son therefor, is a communication made 
in a “proceeding authorized by law” 
within statute defining privileged com- 
munications and is an ‘‘absolutely privi- 
leged communication” when made in 
the manner and form required by law 
and cannot be made the basis of an ac- 
tion for “libel”. Comp.Laws 1913, §§ 
4352, 4354, subds. 1, 2; Social Security 
Act § 1 et seq., 42 U.S.C.A, § 301 et seq.; 
Laws 1937, c. 232, §§ 11(a, f), 17, and 
c. 232, as amended by Laws 1939, c, 215. 
—Stafney v. Standard Oil Co., 299 N.W. 


582. 
§ 205 
Tex.Civ.App. In determining lia- 
bility for libel and slander, a defend- 
ant who has acted under a conditional 


privilege when making a libelous — 


_ ered as having performed duties which 


slanderous communication is congsid- — 


the law regards as beneficial to par-_ 
ties concerned and to society, and ef- 
fect of such privileged occasion is to 
justify communication, when made 
without actual malice—Cooksey v. Mc- 
Guire, 146 S.W.2d 480. ie? 
Tex.Civ.App. ‘‘Qualifiedly privileged 
communications’ comprehend all bona — 
de statements upon any subject mat- — 
er in which the author has an interest, — 
or with regard to which he has a duty ~ 
to perform when made to another hay-— 
ing a. corresponding duty.—Cooksey ~ 
v. McGuire, 146 S.W.2d 480. A! 
Vt. A qualified privilege exists 
where allegedly libelous account is 
fair, impartial, and substantially ace oH 
curate, even though it may contain 
matters otherwise libelous.—Lancour vy, — 
Herald & Globe Ass’n, 17 A.2d 253, 132 


A.L.R. 486. 


§ 206 , } 

Alaska. Generally, defamatory matter 
published in due course of a judicial — 
proceeding is absolutely privileged and 
will not support an action for defama- 
tion although made maliciously and 
with knowledge of its falsity—Smith 
v. Banister, 9 Alaska 3 Piel eae 
218 ge 

Ala. A claim by insured under fid 
ity insurance policy that employee ha 9 
“wrongfully abstracted” funds of in- 
sured went no further than necessary — 
to bring claim within the policy and — 
was within the law of “qualified priv- — 
eh phos ali v. Herrington, 1 So.2d — 


N.Y¥.Sup. Where attorneys brought 
complaint before bar association, that 
person operating collection agency was 
illegally practicing law and petitioned - 
Attorney General to prosecute such 
person, attorneys were acting under a 
qualified privilege which actual malice © 
would destroy.—Roberts v. Pratt, 21 — 
N.Y.8.2d 545, 174 Mise.: 585. ) 4 ith ak 


Ad 


§ 223 se ae My 
Alaska, Generally, defamatory mat- f 
ter published in due course of a ju- 
dicial proceeding is absolutely priv- 
ileged and will not support an action — 
for’ defamation although made ma- 
liciously and with knowledge of its 
ore bh Uapesey -v. Banister, 9 Alaska — 

N.Y.Sup. The protection of absolute 
privilege is limited to remarks made by — 
legislators in course of debates, to re- 
ports of military officers to their su- 
periors, to official acts of state and to — 
statements made by counsel, judge, 
parties or witnesses in proceedings in — 
court or for use in such proceedings, — 
and in proceedings before tribunals eA 
and officers having judicial attributes oe 
of a court—Roberts v. Pratt, 21 N.Y.” 
S.2d 545, 174 Mise. 585. . 

Statements made by attorneys to as- — 
sistant district attorney that person op- 
erating collection agency was illegally 
practicing law, which statements were 
made in course of'a revelation of facts 
essential to prosecution of pending pro- — 
ceeding against operator of collection 
agency, were absolutely privileged. | 
Civil Practice Act, § 1221-a et seq.— 
Roberts y. Pratt, 21 N.Y.S.2d 545,174 
Mise. 585. 

An absolute privilege is not confined 
to remarks made in court, but extends 
to statements intended in good faith to 
be used in a proceeding or action actu-. 
ally pending at time they are uttered 
or written.—Roberts v. Pratt, 21 N.Y.S. 
20.545, 174) Mise. 585... 

N.D. Communications made in the 
proper discharge of an _ official duty, 
in any legislative or judicial proceed- 
ing, or in any other proceeding au- 
thorized by law are privileged with- 
out limitation and are not affected by 
malice. Comp.Laws 1913, 4354, 
subds. 1, 2.—Stafney v. Standard Oil 
Co., 299 N.W. 582. “ 

If the communication is not pertinent y) 
to the occasion, the communication is 
not within subdivision of statute de- P 
fining a “privileged communication” as - 
one made in any legislative or judicial 
proceeding, or in any other_proceeding : 
authorized by law. Comp.Laws 1913, 


§ 223 


§ 4354, subd. 2.—Stafney v. Standard 
-Oil Co., 299 N.W. 582. 

Wash. In determining whether mat- 
ter spoken in conduct of an action or 
£" ' contained in pleadings is “privileged”, 

' the test is not whether it is legally 
relevant, but whether it has reference 
and relation to subject matter of _ac- 
5 ee v. Schlarb, 110 P.2d 


: - 2. 8.200 

se _ D.C.Pa. Where defendants by coun- 
TH terclaim charged that plaintiff filed suit 
4 f for purpose of injuring reputation of 
_ defendants, but matter set forth in the 
complaint instituted an issue and was 
relevant, if matter set forth in com- 
plaint was not true, it was to defend- 
ants “damnum absque injuria’”.—Neth 
yv. Kaylor, 37 F.Supp. 24. 
 App.D.C. Statements in pleadings 
and affidavits are absolutely privileged 
ns if they have enough appearance of con- 
, nection with the case in which they are 
_ ‘filed so that. a reasonable man might 
think them relevant, and they need 
not be relevant in any strict sense.— 

A Brown v, Shimabukuro, 118 F.2d 17. 
Where affidavit containing alleged li- 
belous statements involving plaintiff 
“was executed and filed by defendants 
_-in support of codefendant’s motion for 
: rehearing on a motion by codefendant’s 
As _- wife for counsel fees, suit money and 
+‘ alimony pendente lite in a divorce suit, 
-, sand a reasonable man might think that 
 .statements-were relevant to questions 
«which might influence a court’s discre- 
tion in fixing alimony, statements were 


' “nrivileged’.—Brown vy. Shimabukuro, 
18 F.2d-17. y 
Statements in pleadings 


<< App.D.C. 
and affidavits are absolutely privileged 
if they have enough appearance of 
connection with the case in which they 
are filed so that a reasonable man 
might think them relevant, and they 
need not be relevant in any strict 
#: ee emaala vy. Shimabukuro, 118 F. 
| Wash. In determining whether mat- 
ter spoken in conduct of an action 
or contained in pleadings is “privileg- 
ed”, the test is not whether it is legal- 
ly relevant, but whether it has ref- 
erence and relation to subject matter 
‘of action.—Johnston y. Schlarb, 110 
P.2d 190. 

That matters complained of as 
libelous in answer in mandamus ac- 
tion were stricken from answer as 
irrelevant was not determinative of 
- whether matter was privileged.—John- 
“> ston v. Schlarb, 110 P.2d 190. 

' Alleged libelous allegations in. an- 
-gwer were absolutely privileged if 

- they had some relation.to the judicial 
proceedings in which they. were used 
and had any bearing upon. subject 
matter of  litigation.—Johnston:> v, 
Schlarb, 110 P.2d 190. 


In determining whether alleged - li- 
belous allegations in answer were re- 
lated to the subject matter of action 
so as to be privileged, court must ex- 
amine the whole proceedings, and par- 
ticularly the answer in which they 
appeared, including exhibits attached 
thereto and made part thereof.—John- 
ston v. Schlarb, 110 P.2d 190. 


_In mandamus action on behalf of 
plaintiff and assignors to collect from 
county for services rendered as elec- 
tion officials over sum already receiy- 
ed for services on theory that stat- 
ute allowed more, in which former 
prosecuting attorney and deputy were 
attorneys for plaintiff on percentage 
basis, allegations in answer of unlaw- 
ful conspiracy, by plaintiff and his at- 
‘torneys, to lay foundation for some 
profitable litigation after prosecuting 
attorney should retire from office, al- 
though somewhat fantastic, had some 
bearing upon subject matter, and were 
absolutely “privileged” precluding re- 
covery for libel by plaintiff’s attorney. 
Rem.Rev.Stat. § 5166.—Johnston vy. 
Schlarb, 110 P.2d 190. 

§ 236 

N.Y.Sup. The protection of absolute 
privilege is limited to remarks made by 
legislators in course of debates, to re- 
ports of military officers to their su- 
periors, to official acts of state and to 
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statements made by counsel, judge, 
parties or witnesses in proceedings in 
court or for use in such proceedings, 
and in proceedings before tribunals and 
officers having judicial attributes of a 
court.—Roberts .v. Pratt, 21 N.Y.S8.2d 
545, 174 Misc. 585. .: : 
§ 237 
. Ark. Generally, statements made by 
a witness in regular course of a judi- 
eial proceeding are absolutely ‘‘privi- 


leged”” where they are directly or fair-: 


ly responsive to questions propounded 
by counsel or court, or where they 
are relevant and pertinent to subject of 
inquiry, whether they are false or ma- 
licious, and it is sufficient if the words 
are uttered under an honest belief that 
they are relevant and pertinent regard- 
less of whether they are in fact rele- 
vant.—Johnson vy. Dover, 143 S.W.2d 
1112. 

The immunity from liability for slan- 


der existing in favor of a witness ata. 


judicial proceeding, is more extensive 
where the statement of the witness is 
in answer to a question than where 
he volunteers it, but, if the question 
is propounded by court or counsel and 
no objection is interposed and the 
question is allowed, immateriality of 
the answer does not affect the absolute 
privilege of the witness.—Johnson v. 
Dover, 148 S.W.2d 1112. 

The “privilege” of a witness at a ju- 
dicial proceeding may. extend to a 
voluntary statement, and he is entitled 
to the privilege with respect to it if it 
is in fact pertinent to the issues being 
tried, and otherwise he enjoys but a 
qualified privilege, depending upon 
whether or not he acted with actual 
EL Se Cae ae v. Dover, 143 S.W.2d 
1112. 

Where a defendant was asked on 
cross-examination whether he had ever 
been convicted of a felony, defendant’s 
answer to the effect that he had been 
convicted but that the plaintiff was the 
guilty man, was “privileged” and could 
not become the basis of slander action. 
—Johnson v. Dover, 143 S.W.2d 1112. 

Ky. One’ testifying on trial in a 
court of justice will not be held liable 
to prosecution for slander for state- 
ments made in respect to the subject 
under inquiry.—Boyd v. Wynn, 150 S. 
W.2d 648, 286 Ky. 173. \ 

§ 239 ; : 

N.Y.Sup. The protection of absolute 
prives is limited to remarks made 

y legislators in .course of debates, to 
reports of military officers to their su- 
periors, to official acts of state and to 
statements made by counsel, judge, 
parties or witnesses in proceedings in 
eourt or for use in such proceedings, 
and in proceedings before tribunals and 
officers having judicial attributes of a 
eourt.—Roberts v. Pratt; 21 N.Y.S.2d 
545, 174 Misc. 685. 


N.D. Communications made in the 
proper discharge of an official duty, in 
any legislative or judicial proceeding, 
or in any other proceeding authorized 
by law are privileged without limita- 
tion and are not affected by. malice. 
Comp.Laws 1913, § 4354, subds. 1, »2. 
Shee v. Standard Oil Co., 299 N.W. 


If the communication is not pertinen 
to the occasion, the communication is 
not within subdivision of statute de- 
fining a “privileged communication” as 
one made in any legislative or judicial 
proceeding, or in any other proceedin 
authorized by law. Comp.Laws 1913, 
4354, subd. 2.—Stafney v. Standard Oil 
Co., 299 N.W.. 582. 


§ 240 
N.¥.Sup. The protection of absolute 
privilege is limited to remarks made 
by legislators in course of debates, to 
reports of military officers to .their 
superiors, to official acts of state and 
to statements made by counsel, judge, 
parties or witnesses in proceedings in 
court or for use in such proceedings, 
and in proceedings before tribunals and 
officers having judicial attributes of a 
court.—Roberts v. Pratt, 21 N.Y.S.2d 
545, 174 Mise. 585. 
§ 241 
Mo.App. In orcer 


to constitute a 
“qualified privilege,” 


the communica- 


out actual malice, and upon a subject’ — 


matter in which author of the com- 


munication has an interest, or in refer- 


ence to which he has a duty, either 
legal, moral or social, to a person hav- 
ing a corresponding interest or duty.— 
Lonergan v. Love, 150 S.W.2d 534. | 
Tex.Civ.App. Where defendant al- 
legedly wrote to_ plaintiff’s insurer 
anonymously signed postal card to ef- 
fect that plaintiff had collected hail in- 
surance and that if insurer was victim 
it would be well to investigate to de- 
termine if hail or high winds caused 
damage, and defendant was not em- 
ployed by insurer, did not own any in- 
terest in the company, and was not 
asked to report on the matter, but vol- 
unteered the information, and there was 
sufficient evidence to raise issue of actu- 
al malice, postal card was not a ‘‘priv- 
ileged communication” so as to absolve 
defendant from liability for defama- 
tion resulting from writing of the card. 
—Smith v. Shi aa ean S.W.2d 90. 


Tex.Civ.App. Qaalifiedly privileged 
communications” comprehend all bona 
fide statements upon any subject mat- 
ter in which the author has an interest, 
or with regard to which he has a duty 
to perform when made to another hav- 
ing a corresponding duty.—Cooksey v. 
McGuire, 146 S.W.2d 480. . 

See Falk y. Smith [1940] 4 Dom.L.R. 


765; Falk v. Smith [1941] 1 Dom.L.R. 
156. e 
§ 244 : 

Mo.App. In order to constitute a 


“qualified privilege,’ the communica- 
tion must be made in good faith, with- 
out actual malice, and upon a subject 


matter in which author of the com- 


munication hag an interest, or in refer- 
ence to which he has a duty, either 
legal, moral or social, to a person hay- 
ing a corresponding interest or duty.— 
Lonergan v. Love, 150 S.W.2d 534. 
§ 250 

Ala. The. contractual 
tween fidelity insurer and the insured 
furnished occasion for presenting a 


relation be. 


ae 
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tion must be made in good faith, with- — 


\, 


claim for loss within the coverage of. 


the policy when 


such loss occurred, ~ 


and in making the claim under the 


policy the, insured was within the law | 


applicable to publications ‘qualifiedly 
privileged’.—Ripps v. Herrington, 
So.2d 899. : 
See Wright v. 
Dom.L.R. 752. ; 
§ 255 E 


Mass. A libel may be privileged on 
the ground of self-defense, but defense 
may not be turned into a slanderous 
or libelous attack.unless it clearly ap- 
pears that such attack was necessary 
for the attacker’s justification —Conroy 
v. Fall River Herald News Co., 28 N. 
H.2d 729. ote J 

Under doctrine of privilege on ground 
of self-defense, one has a right in good 
faith to brand the acctisations of an- 
other ‘as false and calumnious, and if 
his motives are impugned may com- 
ment upon motives of the accuser in 


the same transaction.—Conroy v. Fall — 


River: Herald ‘News Co., 28 N.E.2d 729. 


§ 261 

N.Y.Sup. Newspaper article, which 
stated that there was not enough mon- 
ey for food in tenement flat of wife 
who committed suicide, and that she 
had two little boys, herself, and her 
husband to take care of, and that their 
only income was from husband’s 
Works Progress Administration em- 
ployment, was not a “libel” as holding 
husband up to scorn, hatred, contempt, 


.or ridicule so as to impair his reputa- 


tion.—Birmingham vy. Daily Mirror, 23 
N.Y.8.2d 549, 175 Misc. 372. 


§ 263 
‘D.C.N.Y. Headiines prefixed to a re- 
port of a judicial proceeding are priy- 


ileged when they are a fair index of © 


the matter contained in the report.— 
Gunder v. New York Times Co., 37 F. 
Supp. 911. 

Mo. 
eation purporting to be a report of a 
trial had in an Illinois circuit court 
and which was not alleged to consti- 
tute an inaccurate report of the judg- 


McCallum [1941] 2 


Paragraph in newspaper publi- — 
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362. 
_ Newspaper article which contained 
headline ‘‘Wants J.P. To Explain Tax 
Receipt He Issued” and which con- 
_tained statement to effect that state’s 
‘ attorney. would question justice of the 
peace concerning receipt for taxes, and 
a paragraph relating to court proceed- 
‘ings against a taxpayer who produced 
receipt for certain tax money paid to 
the justice was construable as consti- 
tuting report of court proceeding and 


_ its judgment made in ordinary course 


of newspaper business. without any un- 
fair comment, and was not construable 
-as charging the justice who had prop- 
-erly accounted for tax money received, 

with corruption in public office or em- 
_' bezzlement, so as to give rise to cause 
+ of action ‘for libel.—Grossman v. Globe- 
~ Democrat Pub, Co., 149 S.W.2d 362. 


uae p § 266 Ve os ; 
.  App.D.C.. Fair and accurate reports 


of judicial proceedings are “privileged 
reports” unless published with malice. 
—Fletcher v. Evening Star Newspaper 
Co.. 114° F.2d 582. a : 
Wt. A privilege is extended to all 
-allegedly libelous matters waich have 
been made the subject of judicial 
. proceedings, though such proceedings 
may be merely preliminary or inter- 
locutory or even ex parte.—Lancour v. 


' Herald & Globe Ass’n, 17 A.2d 253, 132 
“ALR. 486. i 


-. A preliminary police investigation is 
not a. “judicial proceeding”, so that 
“a libelous publication thereof is priv- 
--ileged, and a publication of a_ state- 
“ment made in the course thereof by 


* a self-confessed perpetrator of a crime 
is. 


concerning an. alleged « accomplice 
* not’ within the protection of a “quali- 
fied. privilege”’,. and information given 
out by the police is not to be con- 
sidered as a statement of facts de- 
veloped in or resulting from a jud.cial 
investigation.—Lancour vy. Herald & 
fen Ass’n, 17 A.2d 253, 132 A.L.R. 


wae § 270 
Tex.Civ.App. Allegedly - libelous 
statements reciting that City Board 


of Commissioners had entered into 
contract with plaintiff engineering com- 
pany for construction of municipal 
power plant and that publisher thought 


. that commissioners made ‘serious error 


_in employing company when there 
was no person connected with company 
who was a practical engineer and that 
publisher was informed that company 
had never done similar work were not 
privileged as “fair, true and impartial 
accounts” of proceedings with which 
statements were connected or as “rea- 
-sonable and fair comment or criticism” 
of official acts of public officers pub- 
lished for general information of the 
public. Vernon’s Ann.Civ.St, art. 5432, 
subd. 2-4.—Bell Pub. Co. v, Garrett 
Engineering Co., 146 S.W.2d 301, error 
dismissed. Lhe 5 


§ 276 

Ill.App. Matter of public interest 
and concern is legitimate subject of 
criticism and comment by a newspaper 
so long as it is done fairly and with 
an honest purpose, and such comment 
or criticism, however severe in its 
terms, is not libelous unless written 
maliciously.—Kulesza v. Chicago Daily 
News, 35 N.E.2d°517, 311 Ill.App. 117. 

On question whether newspaper arti- 
cle describing campaign for the solici- 
tation of money for patent infringe- 
ment suits was libelous, where conduct 
of litigation had long been a matter of 
public interest, it was the subject of 
legitimate criticism and comment by 
_the press.—Kulesza v. Chicago Daily 
News,. 35 N.E.2d 517, 311 Ul-App. 117. 
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the bar of an attorney who was a 
friend of those in charge of administra- 
tion of the state, and was published 
‘at a time when there was no harmony 

- between newspapers and the organiza- 
tion in power in the state, concerned 
a matter of public interest and was 
“privileged’”’.— Kennedy vy. Item Co., 3 
So.2d 175, 197 La. 1050. 

N.Y.Sup. Every one has a right to 
comment on matters of public interest 
and concern and to criticize freely 
the acts of public functionaries, pro- 
vided he does so fairly and with an 
doy purpose, and such comments 
r criticisms are not ‘libelous’, how- 
ever severe in terms, unless malicious, 
but the criticism must be confined to 
the acts themselves and may _ not 
descend to personal attacks on private 
character of the official or degenerate 
into accusations or imputations. of un- 
worthy motives, and the facts must be 
‘truly stated and form a_ reasonable 
_basis for conclusions reached.—Hall y. 
. Binghamton eine a) 29 N.Y.S.2d 760. 
‘Cal.App. Charges of libel against a 
publication which has reported or com- 
mented upon matters involving public 
“policy should be viewed with caution, 
since in such matters freedom of press 

‘is of paramount concern.—Noral _ v. 
Hearst Publications, 104 P.2d 860. 


§ 283. 
Mass. Where politician gave speech 
abusing newspaper writer, but express- 
ing respect for the newspaper and staff, 
editorial vigorously attacking politician 
as a “mean, vicious and contemptible 
liar,” and cartoon indicating that poli- 
tician’s “‘gutter methods” had returned 
against him, overran limits of self-de- 
fense and were‘not privileged.—Conroy 
v.' Fall River Herald News Co., 28 N.H. 
QOLT29: » 4 ; 
=o § 291 


'N.Y.Sup. Every one has a right to 
comment on matters of public interest 
and concern and to criticize freely the 
acts of public functionaries, provided 
he does so fairly and with an honest 
purpose, and such comments or criti- 
cisms are not “libelous”, however severe 
in. terms, unless malicious, but the 
criticism must be confined to the acts 
themselves and may not descend to 
personal attacks on private character 
of the official or degenerate into ac- 
cusations or imputations of unworthy 
motives, and the facts must be truly 
stated and form a reasonable basis 
for conclusions reached.—Hall y. Bing- 
hamton Press Co., 29 N.Y¥.S.2d 760. 

- A comment on the aets ofa public 
official is ‘fair comment’ when _ it is 
based on facts. truly stated and free 
from’ imputations of corrupt or dis- 
honorable motives on part of person 

. whose conduct is criticized and is an 
honest expression of writer’s opinion 
or belief, and mere exaggeration or 
writ does not push beyond limitations 
of ‘fair comment’’, but, if the publica- 
tion passes beyond such limits, it en- 
ters the realm of “libel” and may be 
actionable. as in case of a _ private 
citizen.—Hall v. Binghamton Press Co., 
29 N.Y.S.2d 760. 

A public official, when he takes of:- 
fice, is presumed to do so with 
knowledge that his public acts are and 
should be subject to searching ex- 
amination and anaylsis, and that if he 
displeases his constituents he will be 
subject to their censure, as regards 
alleged libel growing out of comment 
on official’s acts while in office.—Hall 
gt ea aay Press 'Co., 29 N.Y-S:2d 
7 


The rule of “fair comment” was ap- 
plicable in determining whether news- 
paper articles commenting on a con- 
gressman’s vote in opposition to the 
“Lease-Lend Bill’? were libelous with 
Act § 1 et seq., 22 U.S.C.A. § 411 et 
respect to congressman. WLease-Lend 
seq.—Hall v. Binghamton Press Co., 29 
N.Y.S.2d 760. 


Tex,Civ.App. Allegedly libelous 
statements reciting that City Board 
of Commissioners had entered into 
eontract with plaintiff engineering 


ia. An allegedly libelous newspaper: 
article which related to admission to 


_had never done similar work were not 


company for construction of municipal 
power plant and that publisherthought 
‘that commissioners made serious error 
in employing company when there was 
no person connected with company 
who was a practical engineer and that i | 
publisher was informed that company || 


privileged as “fair, true and impartial ~ 
accounts” of proceedings with which — 
statements were connected or as ‘“‘rea- 
sonable and fair comment or criticism” = 
of official aets of public officers pub- — 
lished for general information of the re 
public. Vernon’s Ann.Civ.St. art. 5432, 
subd. 2-4.—Bell Pub. Co, v. Garrett 
Engineering Co., 146 S.W.2d 301, error — 
dismissed. on 
Tex.Civ.App. Generally, comment on 
and criticism of acts and conduct, of 
public men, including officials and es 
candidates for office, are privileged if  —~ 
fair and reasonable and made in good 
faith, and a person who becomes a 
candidate for public office puts his — 
character in issue in so far as his ~ 
qualification is concerned, and his | 
character and_ fitness for ee. 


ise 4 


position — 
sought ‘are matters of public concern 
and are proper subjects for fair and 
reasonable comment.—Cooksey v. Mc-  — 
Guire, 146 S.W.2d 480. ihe 


cy. 


wale 


as a matter of law, not ‘‘libelous” as. 
charging a crime, but, when consid- 
ered as a whole, was “fair comment’ | 
on law enforcement activities of mayor 
of Milwaukee.—Hoan v. Journal Co., 
298 N.W. 228, 238 Wis. 311. | fi 
A newspaper article reporting inter- © 

view wherein mayor of Sheboygan 
Falls stated that if mayor of Milwau- 
kee would pursue same course of con-_ 
duct pursued by mayor of Sheboygan 
Falls, instead of traveling around the 
country telling how well Milwaukee _ 
was governed, activities of terrorists 

would not occur, that because mayor © 
of Milwaukee did not preserve peace 
and good order he was to blame for 
bombings which caused manufacturers 
seeking a location to shun Milwaukee, — 
and that it was not power ‘rates, but 
failure to preserve order in Milwaukee, 
that caused certain manufacturer to — 
as a 


298 N.W. 228, 238 Wis. 311. dat 
The official conduct of a mayor may - 
be made the subject of criticism with- = 
out subjecting the critic to liability Me: a 
for defamation.—Hoan v. Journal Co., — 
298 N.W. 228, 238 Wis. 311. Tee 
§ 292 . $7 « 
Tex.Civ.App. Defendants, as voters 
in county wherein: plaintiff was candi- 
date for office of county sheriff, had 
the right to consider, investigate and — 
discuss, in proper way, plaintiff's fit- 
ness for office, and such right extended 


to plaintiff's official acts in former 
years, as concerns question of defend- a 
ants’ liability for alleged libel of a 


plaintiff through publication of an al- 
legedly worthless check executed by 
plaintiff as county tax collector.—Cook- | 
sey v, McGuire, 146 S.W.2d 480. 

. Where’ defendants, as voters’ in 
county wherein plaintiff was candidate 
for office of county sheriff, displayed i 
to others an allegedly worthless check is 
given by plaintiff as county tax col- 
lector, with statements that plaintiff 
refused to pay his debts thereby being 
unfit for public office, and on its face 
the check made no suggestion of libel, 
and defendants were unaware of cir- 
cumstances under which check was 
cancelled by payee, communications 
were “qualifiedly privileged communi- 
eations’’, and hence defendants were 
not liable for alleged libel and slander, 
in absence of proof of actual or ex- 
press malice or conspiracy.—Cooksey 
v. McGuire, 146 S.W.2d 480. 

Generally, comment on and criticism 


aS 2202 
of acts and conduct of public men, in- 
eluding officials and candidates for 
office, are privileged if fair and Yrea- 
sonable and made in good faith, and a 
person Who becomes a candidate for 
public office puts his character in issue 
in so far as_his qualification is con- 
cerned, and his character and fitness 
for position sought are matters of pub- 
lic coneern and are proper subjects 
for fair and reasonable comment.— 
Cooksey v. McGuire, 146 S:W.2d 480. 
Fair comment and criticism of aets 
or conduct of an officer who is also a 
eandidate’ for office are ‘privileged if 
-made in good faith and for purpose of 
questioning his fitness for office, and 
such privilege may extend to _ state- 
ments in a letter written by one voter 
to another, but to be privileged the 
statements or comments must be perti- 
nent to issues and must relate to suit- 
ableness of candidate for office and 
must be justified by occasion and must 
- g@oncern matters which would be ap- 
_ propriate for electors to consider in 
' making a selection for office—Cooksey 
J v. McGuire, 146 S.W.2d 480. 


295 
Hi, ONLY, A libel or slander upon the 
“memory of a deceased person without 
direct reflection upon his relatives gives 
~ them no cause of action for defama- 
_tion.—Rose vy. Daily Mirror, 31 N.E.2d 
182, 234 N.Y. 335, affirming 20 N.Y.S.2d 


= 


/ 815, 259 App.Div. 928. 


. 


-._ Tex.Civ.App. At common law,  al- 
though the element of defamation of 
_ the dead was a part of the definition of 
_ “libel”, there was no right. of action 
to recover damages for ‘such defama- 
tion in the absence of proof of injury 
_. to the reputation of one by or for 
- whom the action was brought.—Renfro 
_ Drug Co. v. Lawson, 144 S.W.2d 417. 
_ An allegation as to defamation of 
plaintiff's deceased daughter, without 
any averments as to injury to reputa- 
. tion of plaintiff, did not state a cause 
of action entitling plaintiff. to dam- 
_ ages for libel, as the statute defining 
libel in part as defamation tending to 
 pblacken the memory of the dead was 
_ not intended as a complete definition in 
~ itself, but is controlled by the common- 
law rule that recovery may be had for 
defamation of the dead only upon proof 
of injury to the reputation of one by or 
i, for whom the action is brought. Rey. 
4  $t.1925, art. 5430.—Renfro Drug Co. vy. 
N 
is 
4} 


_ Lawson, 144 S.W.2d 417. 


Reha § 296 3 
- /N.Y.App.Div. Generally,, a corpora- 
tion may maintain an action for libel 
without proof of special*damages in 
case a false publication is defamatory 
and injuriously and directly affects its 
eredit or the management of its busi- 

ness and necessarily causes pecuniary 
- Joss.—Kirkman v. Westchester’ News- 

papers, 24 N.Y.S.2d 860, 261 App.Div. 


4, 


2. 
n 
; 
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N.Y.App.Div. A 
was: an 


labor union, which 

¢ unincorporated association, 
could, through its president, maintain 
f -an action for libel. General Associa- 
Be, tions Law, §§ 12, 13, 15.—Kirkman v. 
Westchester Newspapers, 24 N.Y.S.2d 
''. 860, 261 App.Div. 181. 


I 


; 

; Hach member of a trade union has a 
i common and equal interest in a cause 
_ of action to recover damages for injury 
; to reputation of union produced by 
a's libel so as to entitle officers of union 
to maintain action in behalf of union. 
~ . General Associations Law, §§ 12, 13.— 
_ Kirkman y. Westchester Newspapers, 24 

; N.Y.S:2d 860, 261 App.Div. 181. 

: § 310 

N.Y¥.Sup. The fact that a communi- 
ation tends to prejudice another per- 
s0n in the eyes of even a substantial 
group does not make such communica- 
tion actionable as ‘slander’ if the 
group thus prejudiced against the per- 
son is one whose standards are so 
; anti-social that it is not proper for the 
courts to recognize them.—Connelly y. 
McKay, 28 N.Y.S.2d 327, 176 Mise. 685. 
Tenn, Language which is libelous 
per se confers a prima facie right of 
action, and the law will presume dam- 
age therefrom without proof, merely by 
implication or presumption from the 


q 


LIBEL AND SLANDER 


publication._Sweeney _ y. 


D.C.La. An action for libel based 
upon alleged defamatory pleadings in 
judicial proceeding may not be main- 
tained until termination of the pro- 


ceeding, where parties to the libel ac- 


tion and the judicial proceeding are 
the same.—Mennen Co. y. Krauss Co., 
37 F.Supp..161. 

A claim for libel based upon defama- 
tory pleadings in a judicial proceeding 
comes into being only after litigant 
making the charges has been given 


opportunity to prove them in such ju-. 


dicial proceeding.—Mennen 
Krauss Co., 37 F.Supp. 161. 


§ 317 

N.Y.Sup. The law of defamation is 
concerned only with injuries to one’s 
reputation.—Ross v. MacFadden Publi- 
cations, 22 N.Y.S.2d 519, 174 Misc. 1019, 

N.Y.Sup. The law of “defamation” is 
concerned only with injuries to one’s 
reputation.—Birmingham y. Daily Mir- 
ror, 23 N.Y:S8.2d 549, 175 Misc. 372. 

Written words which invade privacy 
and bring undesired notoriety are with- 
out remedy unless they also appreci- 
ably ‘affect reputation.—Birmingham vy, 
Daily Mirror, 23 N.Y.S8.2d 549, 175 Mise. 
372. 


Coy Va 


§ 320 

Tex.Civ.App. The necessary venue 
facts on a’plea of privilege hearing in 
action for libel were that a cause of 
action for libel accrued, that such 
cause accrued on ‘a ‘certain date, and 
that plaintiff resided in county where 
action was filed upon that date. Ver- 
non’s Ann.Civ.St. art. 1995, subd. 29. 
—Bell Pub. Co. vy. Garrett Engineering 
Co., 146 S.W.2d 301, error dismissed. 

Where alleged libelous newspaper ar- 
tiele concerning plaintiff, a resident of 
Harris county, was published by de- 
fendants in Bell county where defend- 
ants resided, if after giving due con- 
struction to the whole article there 
was any severable and distinct part of 
it which was libelous per se, if shown 
to be false, such fact, plus other facts, 
would support venue laid in Harris 


county in action for .libel. Vernon’s 
Ann.Civ.St. art. 1995, subd. 29.—Bell 
Pub. Co. v. Garrett Hngineering Co., 


146 S.W.2d 301, error dismissed. 


§ 322 

Pa.Com.Pl. Husband and wife plain- 
tiff sued in trespass for slander alleg- 
ing three counts as to ‘words uttered 
against the wife alone and two counts 
for words against both husband and 
wife. Defendant demurred on grounds 
of misjoinder of parties and causes of 
action. Held, that since the passage of 
the Act of June 25, 1937, P.L. 2072, 12 
P.S. § 159.1 providing that all parties 
who have a right of action jointly, sev- 
erally, or in the alternative, arising 
from the same transaction or series of 
transactions, and whose actions would 
give rise to any common question of 
law or fact, may join as plaintiffs in 
one civil action, plaintiffs’ joinder was 
proper.—Humberston y. Albright, 40 D. 
& C. 456, 4 Fay.L.J. 7. 


§ 326 

D.C.D.C. Complaint of employer of 
non-union employees against labor or- 
ganization alleging that labor organiza- 
tion sent to employer’s customers com- 
munications stating that employer was 
only local ice manufacturer who re- 
fused to recognize or deal with or- 
ganized labor, that placards displayed 
by pickets contained false, scandalous, 
malicious, defamatory. and _ libelous 
matter in characterizing ice manufac- 
tured by the employer as unfair to 
defendant labor organization, that the 
alleged false statements had greatly 
injured employer in its activities and 
that employer had sustained loss and 
damage to reputation and good will 
and loss of business and profits was 
sufficient to withstand motion to dis- 
miss.—Consolidated Terminal Corpora- 
tion v. Drivers, Chauffeurs and Helpers 
Local Union 639, 33 F.Supp. 645. 

Alaska. A complaint, which alleged 
that defendant was a physician, that 
plaintiff was a patient, that defendant 
testified at a hearing of district court 


_ Newspaper’ : ed 
Printing Corporation, 147 S.W.2d 406. 
é § 314 a 


‘that 


plaintiff's physician, 


either that testimony was untrue or 


was given maliciously or allege facts 


showing that no justifiable end or 
good motive was shown in making it, 
did not state a cause of action. Comp. 


Laws 1933, §§ 3443, 4312, 5065.—Smith — 


v. Banister, 9 Alaska 632. ; 
Ariz. Amended complaint alleging 
that defendants wrote letter stating 
that they had purchased conditional 
sales contract for goods purchased by 
addressee from plaintiff and that ad- 
dressee had neyer given any condition- 


al sales contract to plaintiff. stated a 


“libel,” since, circumstances known to 
addressee were such that he might rea- 
sonably have believed the communica- 
tion meant that defendants were charg- 
ing plaintiff with having forged or is- 
sued a forged conditional sales con- 
Genet aT eey v. Goodman, 112 P.2d 


App.D.C©. Portion of complaint 
charging that member of the Securities 


and. Exchange Commission told client 


of plaintiff that the Commission had 
closed offices of plaintiff and that he 


was not allowed to sell royalties any — 


more did not state claim’ on which 


relief could be granted because failing © 


to show slander, much less that state- 
ment was beyond range of official im- 
munity, in absence of allegation show- 
ing scope of temporary consent injunc- 
tion which had been issued against 
plaintiff prior to making of the_state- 
ment, if statement were made.  Securi- 


ties Act of 1933, §§ 19(b), 20(b), 15. 
aL EM Jenes Ver 
. fet 


U:S.C.A. §§ 77s(b), 
Kennedy, 121 F.2d. 4 ; ; 

Portion of complaint charging that 
member of the Securities and Exchange 
Commission had stated that Commis- 
sion did not have anything on plaintiff, 
put that they were “going to get that 
guy,” did not state claim for relief 
based on slander. | Securities Act of 
1933; § 1. et seq.) 15°U.S.C.A. §'77a: et 
seq.—Jones v. Kennedy; 121 #.2d 40. 

Fla. In action for slander, a count 


in declaration alleging that at a certain 


time and place defendant falsely and 
maliciously spoke and published of and 
concerning plaintiff that ‘‘time - after 
time she has presided while she was 
intoxicated”, and that such statement 
was made concerning plaintiff in her 
capacity as exalted commander of a 
fraternal order, whereby plaintiff. lost 


her position, was. demurrable—Le 
Moine v. Spicer, 1 So.2d 730. ARMS 
Ga.App. Paragraph of petition al- | 


leging that newspaper article recited 

pareaa of young boy who had 
“court records’, were willing to let 
plaintiff keep their son, that state- 
ment imputed that parents had crimi- 
nal records, and that they were unfit 
to retain custody of the son, that they 
were willing to ‘farm out’ their son 
to any kind of person, even to one who 
whipped their son, as it was alleged 
that plaintiff had done, and that plain- 
tiff was of no higher character than 
those who had criminal reeords, and 
that the publication was false and 
libelous, was demurrable for failure 
to allege any libel against plaintiff.— 
Crowe v. Constitution Pub. Co., 11 S. 


“H.2d 5138. 


Paragraph of petition alleging that 
newspaper article recited that judge of 
juvenile court had authority to remove 
oy from the influence of his. parents, 


or plaintiff who allegedly mistreated — 


the boy, and that at a juvenile court 
hearing in another state, hotel em- 
ployees testified that they frequently 
heard the boy cry and that several 
times he had appealed to them to make 
the plaintiff stop hurting him, was de- 
murrable, since the only statements 
which were susceptible of being con- 
strued as defamatory were statements 


purporting to come from witnesses at | 


the trial in other state and it was not 
alleged that the statements were not 


not allege that defendant’s testimony 
was objected to and which did not state — 


i; 


0 ae 


© 
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ing al 0. 
work until 2 or 3 o’clock in the morn- 
_ ing, paragraph of petition alleging that 
libel complained of was conspicuously 


na Pe 
action inst newspaper — 
he publication of- 


company 


? cle rging plaintiff with beat- 


cha 
2-year-old boy and making him 


printed on front page of newspaper 
in large black type across four news 


columns under the caption ‘‘He Beat 


Me With Cane, Sobs ‘Gift Boy’ Sent 
off With Blind Man By Atlanta Par- 
ents”, was not demurrable—Crowe vy. 
Constitution Pub. Co., 
‘In_ libel action against newspaper 
publishing company for publication of 
an article charging plaintiff with beat- 
ing a 12-year-old boy and making him 
work until 2 or 3 o’clock in the morn- 
ing, paragraph of petition alleging that 
newspaper article falsely recited that 
boy was too busy working for plaintiff 
to play with other children, and that 
plaintiff whipped boy with a strap, hit 


him with a walking cane, and twisted 


his fingers until tears streamed down 
boy’s cheeks and he screamed with 
pain, and that newspaper published a 
photograph of boy shooting marbles 
and wearing a complacent smile while 
in detention home, with alleged state- 
ment of boy that he would rather be 
in detention home, was not demurrable. 
—Crowe v. Constitution Pub. Co., 11 
$.H.2d 513. 

In libel action against newspaper 
publishing company for publication of 
an article charging plaintiff with beat- 
ing a 12-year-old boy and making him 
work until 2 or 3 o’clock in the morn- 
ing, paragraph of petition alleging that 
photograph of boy shooting marbles 
was draped in big black letters stating 


that plaintiff beat the boy with a cane, 


and that the charge was untrue and 
ended to hold plaintiff up to public 
scorn and ridicule, was not  demur- 
rable-—Crowe y. Constitution Pub. Co., 
11 S.B.2d 513. 

In libel. action against newspaper 
publishing company for publication of 
an article charging plaintiff with beat- 
ing a 12-year-old boy, petition alleging 
that newspaper published alleged state- 
ments of boy while he was in detention 
home, that plaintiff had beaten him 
and had forced him to work until 2 
or 3 o’clock in the morning, and that 
newspaper published a photograph of 
the boy while in detention home, show- 
ing the boy with a complacent smile 
and quoting him as saying that he 
would rather be in the detention home, 
was not demurrable, since the republi- 
cation of the statements of the boy, if 
libelous, would not be “privileged” as 
they were not made in a court trial.— 
Crowe y. Constitution Pub. Co., 11 S8.E. 


24 513. 


Mass. The assertion by credit re- 
porting agency, in making report con- 
cerning corporation engaged in business 
of lending money, that officer of cor- 
poration was contradicted by _ other 
person as to one statement and per- 
haps as to another, and as to a third 
that the fact was contrary to his state- 
ment, could be found to, impute un- 
truthfulness to officer, so as to sustain 
officer’s declaration in libel against 
credit reporting agency, as against de- 
murrer.—HEpstein v. Dun & Bradstreet, 
29 N.H.2d 123. 

A declaration, in libel by corporation 
engaged in business of lending money 
against credit reporting agency, which 
alleged in substance that reporting 
agency, in making report concerning 
corporation, charged officer of corpora- 
tion with making false statements about 
eorporation’s affairs, and that officer 
was acting within his authority in mak- 
ing false statements, was sufficient as 
against demurrer.—Hpstein v. Dun & 
Bradstreet, 29 N.H.2d 123. 

N.Y. A complaint alleging the publi- 
eation by defendant in its) newspaper 
of an article which concerned a self- 
confessed murder who had lived in 
constant fear that emissaries of the un- 
derworld would catch up with him and 
execute gang vengeance, and which 
named the plaintiffs as the surviving 
wife and children of such _ self-con- 


11 S/B.2d 513.° 


fessed murder 
of action for 
subjected plaintiffs to contumely and 
indignity.—Rose vy. 


or did not state a cause 
1 


N.Y.S.2d 315, 259 App.Diy. 928. 

N.Y.App.Div. A complaint, alleging 
defendant’s publication of book in- 
eluding photograph showing plaintiffs 
while their luggage was being ex- 
amined by customs authorities above 
statement, “Customs Inspectors are on 
the job when ships reach port. They 
have an uncanny knowledge of hiding 
places,” stated facts sufficient to con- 
stitute cause of action for libel.—Hey- 
mann vy. Dodd Mead & Co., 23 N.Y.S.2d 
441, 260 App.Div. 573, reversing 20 
N.Y.S.2d 4838, 174 Mise. 187. 

N.Y.App.Div. A complaint failed to 
state a cause of action in libel as to any 
of the officials of trade union, where 
complaint on its face showed that al- 
leged defamatory words applied to un- 
identified members of a class, and there 
was nothing to show to which members 
the words applied.—Kirkman vy. West- 
chester Newspapers, 24 N.Y.S.2d 860, 
261 App.Div. 181. 

N.Y.Sup. Where complaint alleged 
that defendants circulated false, ma- 
licious and slanderous statement that 
plaintiff, who operated a_ collection 
agency, Was illegally practicing law, 
complaint stated a cause of action.— 
Roberts v. Pratt, 21 N.Y.S.2d 545, 174 
Mise. 585. 

328 


§ 
D.C.N.Y. Unwarranted innuendo 
would be disregarded in determining li- 
belous character of extract from news- 


paper article—Gunder v. New York 
Times Co., 37 F.Supp. 911. 
Ariz. Circumstances which may 


make libelous statements not libelous 
on their face may be such as are known 
to general public or are known only 
to persons to whom communication is 
published, but in either case in com- 
plaint for libel statements must be fol- 
lowed by what is commonly called a 
“colloquium” or “innuendo” setting 
forth both extraneous circumstances 
and reason why thereunder communi- 
eation, otherwise innocent, becomes li- 
belous, and in such case no damages 
are presumed, but they must be spe- 
cially alleged and proved.—lIlitzky v. 
Goodman, 112 P.2d 860. 


Cal.App. A complaint, alleging that 
plaintiff was an official of the Workers 
Alliance of California, that defendant, 
with intent.to impute to plaintiff the 
crime of embezzlement or larceny, pub- 
lished in defendant’s newspaper false 
statements charging that Workers Al- 
liance members and their officials di- 
verted membership dues to further 
Communist agitation, and that such 
statements were understood by readers 
of newspapers to be about plaintiff, did 
not state a cause of action for libel 
where Alliance had at least 162 offi- 
cials, since publication did not defame 
any ascertainable person.—Noral  v. 
Hearst Publications, 104 P.2d 860. 

In action for alleged libel, plaintiff 
could not, by use of colloquium, make 
language which was applicable to a 
‘large group of persons specifically ap- 
plicable. to plaintiff.—Noral v. Hearst 
Publications, 104 P.2d 860. 

Mo. In action for libel in newspa- 
per article published by defendant, 
forced and strained innuendoes pleaded 
by petition could not enlarge or re- 
strict natural meaning of words used 
in article and context in which found. 
—Hylsky v. Globe Democrat Pub, Co., 
152 S.W.2d 119, 

§ 329 

D.C.Mo. Under Missouri statute de- 
fining a ‘‘libel,” statement in corpora- 
tion’s letter of dismissal sent to em- 
ployee, that corporation was obliged to 
discharge employee because of inexcus- 
able carelessness on employee’s part in 
handling shipments was, if false, “‘li- 
‘pbelous per se’ as tending to deprive 
employee of benefits of public con- 
fidence and prejudicing him in his 
means of obtaining a livelihood, and 
neither allegations of inducement, col- 
loquium nor innuendo was_ necessary 
to state a good cause of action against 


‘eorporation. Mo.St.Ann. §§ 4366, 4588, 
bel on ground that it. 


Daily Mirror, 31 N. 
H.2d_ 182, 284 N.Y. 335, affirming 20 
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pp. 3024, 2026.—Chambers y. National 
Battery Co., 34 F.Supp. 834. Cee 
Oral statements by officer or agent of 
corporation, that employee “shipped 
some batteries wrong” and that em- j 
ployee “won’t play ball with me and iy 
that is the reason I discharged him,” 
were not “slanderous per se,” and it~ 
was necessary for employee, in order 
to establish a cause of action based on 
such statements, to allege inducement, 
colloquium, innuendo and special dam- 
aac Gen obee v. National Battery  §- 
o., 34 F.Supp. 834. ; ht 
Cal.App. Under’ statute providing ~ 
that in an action for libel it is sufficient 
to state generally that libel was pub- — 
lished or spoken concerning plaintiff, it — 
was intention of Legislature to estab- — 
lish a rule of pleading and not to as- 
sert a principle of substantive law, and 
Legislature did not intend to declare 
what is not a libel is a libel by sug- 
gesting a form in which a pleader may 
frame his language to allege a_libel. 
Code Civ.Proc. § 460.—Noral vy. Hearst 
Publications, 104 P.2d 860. ae 2 


P.2d 860. " ; 
If an alleged libelous publication Be! 
does not in fact charge plaintiff with 
things set_forth in innuendo and when ~ 
fairly read it appears that plaintiff is a 
not so charged, meaning of publica- ~— 
tion cannot be extended by innuendo 
to make publication constitute a libel  — 
against plaintiff. Code Civ.Proc. § 460. * > 
rey v. Hearst Publications, 104 Pogo 
fs , pei» 

See Toronto Star Ltd. v. Globe Print- 
ing ‘Co. [1941] 8 Dom.L.R. 3762) a, 


§ 330 hime 
D.C.Jdaho. Under Idaho law, words 
cannot be made libelous per se by in-  — 
nuendo or statements of conclusions, vi 
Code Idaho 1932, § 17-1501.—Sweeney, ~— 
Rapa News Pub. Co., 37 F.Supp. 


In determining whether newspaper — 
article stating that plaintiff was known _ 
as a congressional spokesman of anoth- 
er person and opposed the appointment 
of a foreign-born Jew to federal judge- be 
ship was libelous per se, court could ~— 
not insert into the article words or in- 
nuendoes regarding who the other per-  — 
son was and his animus, if any he had, ~ 
against a Jew, since where one rests: — 
his case solely upon the’contention that — 
a recovery is to be had because an arti- — 
cle is libelous per se, the court must | 
look to the words in the article and 
their tendency, and cannot go beyond ~~ 
that and apply other words by innuen- F 

r 


do to support the conclusion that the 
article is libelous per se.—Sweeney Vv. 
Capitat News Pub. Co., 37 F.Supp. 355. u 

D.C.Mo. Under Missouri statute de- 
fining a “libel,” statement in corpora- F 
tion’s letter of dismissal sent to em- — a 
ployee, that corporation was obliged Fs 
to discharge employee because of inex- 
cusable carelessness on employee’s part cS 
in handling shipments was, if false, 
“libelous per se’ as tending to deprive 
employee of benefits of publie confi- 
dence and prejudicing him in his j 
means of obtaining a livelihood, and 4 
neither allegations of inducement, col- — 
loquium nor innuendo was necessary 
to state a good cause of action against 
corporation. Mo.St.Ann. §§ 4366, 4588, 
pp. 3024, 2026.—Chambers v. National 
Battery Co., 34 F.Supp. 834. ‘ 

Oral statements by officer or agent. 
of corporation, that employee ‘shipped 
some batteries wrong’ and that em- — 
ployee “‘won’t play ball with me and 
that is the reason I discharged him,” 
were not “slanderous per se,” and it 
was necessary for employee, in order 
to establish a cause of action based on 
such statements, to allege inducement, 
colloquium, innuendo and special dam- 
ages.—Chambers yv. National Battery 
Co., 34 F.Supp. 834. 

Ariz. Circumstances which may 
make libelous statements not libelous 
on their face may be such as are known 


$ 
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to general public or are known only to 
persons to whom communication is 


published, but in either case in com- 
plaint for libel statements must be fol- 
lowed by what is commonly called a 
“colloquium” or “innuendo” setting 
forth both extraneous. circumstances 
and reason why thereunder communica- 
tion, otherwise innocent, becomes libel- 
ous, and in such case no damages are 
presumed, but they must be specially 
alleged and proved.—lIlitzky v. Good- 
man, 112 P.2d 860. 

Mo. The office of an “innuendo” is 
not to enlarge or restrict the natural 
meaning of words and it cannot enlarge 
ambiguous words not necessarily of 
themselves importing crime beyond the 
averment of the speaker’s intention.— 
Grossman vy. Globe-Democrat Pub. Co., 
149 S.W.24 342. 

Mont. If language is not slanderous 
per se, it cannot be made so by in- 

- nuendo, since ‘‘per se’? means by itself, 
‘simply as such, or in its own nature 
without reference to its rejations.— 
Keller v. Sifeway Stores, 108 P.2d 605. 

Mont. Words are ‘‘defamatory per 
se” which upon their face and without 
aid of extrinsic proof are injurious to 

_ person concerning whom they are spo- 
ken, and, if injurious character of 
words does not appear from their face 

when taken in their plain and natural 

- meaning and according to sense in 

which they appear to have been used 
the words are not “defamatory per se’ 
- but require innuendo —Keller vy. Safe- 

- way Stores, 108 P.2d 605. 

N.Y¥.App.Div. No inuuendo is neces- 
_ gary when publication complained of is 
libelous per se, and, if innuendo al- 
* leged is not borne out by the words, 
it may be treated as surplusage, and 
» a recovery had on the words themselves. 
~—Kirkman v. Westchester Newspapers, 
- 24 N.Y.S.2d 860, 261 App.Div.. 181. 

‘N.Y.Sup. Where publication even if 
construed as containing a false report 
of plaintiff's death was not libelous per 
ge, innuendo pleading alleging that 

- publication averred that plaintiff had 
so mistnanaged his business affairs as 
to leave, his family without any means 
other than insurance was not justified 
by language of publication and did not 
- make worus used in_ publication _libel- 
ous per se.—Ross v. MacKMadden Publi- 
‘cations, 22 N.Y.S.2d 519, 174 Mise. 1019. 


5 

Sy _ N.Y.Sup. In passing upon whether a 
~' publication is ‘libelous’, the published 
: article cannot be enlarged by innuendo, 
but, if by, any reasonable view the 
article is. susceptible of meaning as- 
-geribed to it, it is for jury to deter- 
_ mine the sense in which it was un- 
_ derstood.—Hall v. Binghamton Press 
fe Co. 29 N.Y.S.2d 760. 


 . N.Y.Sup. Statements in a’newspaper 
article commenting on vote of plaintiff, 

a congressman, in opposition to ‘‘Lease- 
Lend Bill’, and stating that reports 
from agents in United States: were 
telling leaders of certain foreign coun- 
tries that Congress numbered in its 
roll call those who were easily per- 

~ suaded to vote against best interests 
i of United States, could reasonably be 
interpreted as meaning that plaintiff 
could easily be persuaded to oppose 
_ best interests of United States and 
_ that he-could be controlled by sinister 
influences, and, if such interpretation 
was placed upon statements and it was 
not found to be fairly warranted by 
facts, the statements were “libelous 
per se’, with or without innuendo. 
wv ease-Lend Act § 1 et _seq., 22 U.S.C.A. 
' § 411 et seq.—Hall v. 
Press Co., 29 N.Y.S.2d 760. 
Pa.Com.Pl. In slander, words charg- 

ing a crime punishable by imprison- 
ment are actionable per se, and when 

the words used do not necessarily im- 
| pute such crime, the plaintiff may, by 
ih innuendo, allege that they were used 
in that meaning.—Long v. Great At- 
lantic & Pacific Tea Co., 29 Del. 512. 

: Tex.Civ.App. The office of the ‘“in- 
nuendo” is. merely to explain, and 
“innuendo” cannot be used to aver a 
fact, introduce new matter, or alter, 
“enlarge, extend, or restrict the import 
“of the language theretofore set out, 
and hence “innuendo” cannot render 


Binghamton 
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actionable words which are not in fact — 


actionable as being slanderous.—O’Con- 
nor v. Dallas Cotton Exchange, 153 S. 
W.2d 266. 

Tex.Ciy.App. Where statement com- 
plained of as defamatory is indirect 
in its terms and doubtful in its mean- 
ing, the complaint must contain appro- 
priate allegations, commonly known as 
the “innuendo’’, designed to show the 
meaning of the publication and bring 
out its defamatory character and effect, 
by reference to the antecedent matters 
contained in the inducement and the 
eolloguium.—O’Connor v. Dallas Cotton 
Exchange, 153 S.W.2d 266. 

§ 331 : 

N.Y.Sup. In libel action, a plaintiff 
cannot enlarge or change language 
used by innuendo, since purpose of 
innuendo is to explain the application 
of the words used.—Ross v. MacFadden 
Feuer bons: 22 N.Y.S.2d 519, 174 Misc. 


§ 349 f 
Alaska. A complaint, which alleged 
that defendant was a physician, that 
plaintiff was a patient, that defendant 
testified at a hearing of district court 


by affidavit, which contained defama- — 


tory matter not pertinent and material 
to issue which allegedly came to de- 
fendant’s knowledge while acting as 
plaintiff's physician, but which did not 
allege that defendant’s testimony was 
objected to and which did not state 
either that testimony was untrue or 
was given maliciously or allege facts 
showing that no justifiable end or 
good motive was shown in making it, 
did not state a cause of action. Comp. 
Laws 1933, §§ 3443, 4312, 5065.—Smith 
v. Banister, Alaska 632. 
Ga.App. In libel action 
newspaper. publishing company 
publication of an_ article. 
dae with beating a 12-year-old 


against 


oy and making him work until 2 or, 


3 o’clock in morning, trial court erred 
in sustaining demurrer to sentence of 
petition charging that plaintiff’s good 
character, manner in which he treated 
boy, affection that existed between 
them and fatherly consideration for 


boy were fully established by juvenile - 


court whose finding was attached to 
petition, but that judgment of juvenile 
court had never been circulated and 
was unknown to the general reading 
public, since matter was relevant to 
question of good faith of newspaper 
publishing company.—Crowe v. Consti- 
tution Pub. Co., 11 S.H.2d 518. 


§ 352 

Alaska, A complaint, which alleged 
that defendant was a physician, that 
plaintiff was a patient, that defendant 
testified at a hearing of district court 
by affidavit, which contained defama- 
tory matter not pertinent and material 
to issue which allegedly came to defend- 
ant’s knowledge while acting as plain- 
tiff’s nhysician, but which did not’ al- 
lege that defendant’s testimony was ob- 
jected to and which did not state ei- 
ther that testimony was untrue or was 
given maliciously or allege facts show- 
ing that no justifiable end or good 
motive was shown in making it, did 
not state a cause of action. Comp.Laws 
1933, §§ 3448, 4312, 5065~Smith y, 
Banister, 9 Alaska 632. ' 


§ 358 

D.C.D.C. Publication of false state- 
ment that employer engaged in manu- 
facture and sales of products to public 
is unfair to organized. labor, is ‘“‘libel- 
ous per se” and special damages are 
not required to be stated in action 
based'on the false statements with any 
more particularity than the nature of 
the situation permits:—Consolidated 
Terminal Corporation — v. Drivers, 
Chauffeurs & Helpers Local Union 639, 
33 F.Supp. 645. 

D.C.Mo. Oral statements by officer 
or agent of corporation, that em- 
ployee “shipped some batteries wrong” 
and that employee ‘won’t play ball 
with me and that igs the reason I dis- 
charged him,” were not “slanderous 
per se,’ and it was mecessary for em- 
ployee, in order to establish a cause 
of action based on such statements, 
to allege inducement, colloquium, in- 


for ; 
charging ants of certain apartment building, as. 
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nuendo and_ special damages.—Cha 
bers v. National Battery Co., 34° 
Supp. 834. | Wife ary naga LA. Sea 

Ariz. Written communications which. 
on their face and without aid of any 
extrinsic matter come within definition 
of libel are ‘called “libelous per se,’’ be- 
eause no allegation or existence of ex- 
traneous surrounding circumstances is 
needed, and communications of such 
kind are assumed to cause damage, and 
no special damages need be alleged.— 
llitzky v. Goodman, 112 P.2d 860. 

Ariz. Complaint for libel based on 
letter stating that defendants pur- 
chased conditional sales contract for 
goods purchased by addressee from 
plaintiff, which alleged that defendants 
had sent similar letters to many of 
plaintiff's customers as part of precon- 
ceived plan to injure plaintiff’s reputa- 
tion, some of which customers were 
still indebted to plaintiff on open ac- 
count, with result that many of plain- 
tiff’s customers refused to pay their 
accounts, and refused to trade further 
with plaintiff, contained sufficient al- 
legation of “special damages.”’—llitzky 
v. Goodman, 112 P.2d 860. : 

Colo. Oral charges of unchastity 
against a woman will support an action 
for slander without allegations of spe- 
cial. damage.—Biggerstaff v. Zimmer- 
man, 114 P.2d 1098. 

Ii. App. A complaint, alleging that — 
defendant had stated that plaintiff, em- 
ployed as a maid in a certain apart-. 
ment building, had feloniously stolen 
newspapers belonging to tenants on the 
premises, alleged slander per se, and 
it was not necessary. to allege- special 
damages.—Bradley vy. Rakke, 29 N.H. 
neg 300, 306 IllApp. 569. s y 
: l.App. A complaint alleging that 
‘ plaintiff, employed as a maid by ten- | 


F.- 


the result of defendant having falsely 
accused plaintiff of stealing newspapers 
belonging to tenants on the premises,. 
was discharged without reference, was 
sufficient, since allegation of. discharge 
without reference amounted to an aver- - 
ment of special damag>s.—RBradley v. 
Bakke, 29 N.E.2d 300, 306 Il.App. 569. 
N.Y.Sup. A publisher of a libel not 
defamatory upon its face, and defama- 
tory by virtue of extrinsic facts is li-. 
able only for the pecuniary damage 
which legally resulted, from the pub- 
lication, and facts. showing such dam- 
age must be fully set forth in the com-. 
plaint, and general allegations of dam-. 
age are insufficient.—Ross v. MacKad- 
den Publications, 22 N.Y¥.S.2d 519, 174 
Misc. 1019. ; ti 
N.Y.Sup. An allegation that false 
and malicious statements by defendant 
that the proprietor of a. service sta- 
tion and rooming house, primarily 
patronized by truck drivers under the 
jurisdiction of the Interstate Commerce 
Commission, was informing the au- 
thorities of violations by truck drivers 
of commission’s regulations in regard 
to number of hours of continuous work 
without rest had deprived the pro- 
prietor of the patronage of numerous 
ruckers, resulting in a loss of profits 
which would have been derived from 
«Such patronage, to the damage of pro- 
prietor in the amount of $5,000, was. 
an insufficient. allegation of . special { 
damages to state a cause of action for £ 
slander.—Connelly v. McKay, 28 N.Y.S. | 
2d 327, 176 Misc. 685. ah 
3 ; 


§ 362 aed 
N.Y.App.Div. A complaint brought 


x 


by president of trade union individu- © 


ally and as president of the union, in 
an action for libel, so far as it alleged 


injury to business and eredit of un- | © 


ion by reason of publication of de- 
famatory words, stated a good cause 
of action in favor of the union. Gen- | 
eral Associations Law, §§ 12, 13.—. 
Kirkman v. Westchester Newspapers, 
24 N.Y.S.2d 860, 261 App.Div. 181. 
N.Y¥.Sup. A complaint alleging that — 
plaintiff, an attorney, had been charged © 
by defendant with exacting undue and 
excessive fees, with splitting fees, with 
being disloyal to best interests of his — 
client, and with being a Nazi and a 
Communist, was sufficient without al-) 
legation of special damages, since the — 
charges made were libelous per se— ~ 


m- 2 by 
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§ 364 | | 

Ir ‘D.ON.Y. in action ‘for libel, a de- 
fense set up by answer admitting that 

defendant was publisher of newspaper, 
the circulation of matter alleged to be 
libelous, that plaintiff had been a mem- 
‘ber of Congress and was a member of 
the bar and denying other allegations 
was a defense of “denial” and did not 
~~ - require allegation of facts’ to support 
@ it.—Sweeney v. Buffalo Courier Express, 

35 F.Supp. 446. 
\ 


\ 873 

Ala. The defendant in an action for 
-libel may by special plea allege the 
truth of the matter published by him. 
--Ripps v. herrington, 1 So.2d 899. 

N.Y.Sup. In determining sufficiency 
of complete defense of truth as justifi- 
j eation in libel action, workable test is 
whether the libel as published would 
_have a different effect on reader’s mind 
from effect which the pleaded truth 
would have produced, and, where truth 
d is so near to the facts published that 
x. fine and shaded distinctions must be 
. drawn and words pressed out of their 
ordinary usage to sustain charge of. 
libel, no legal harm has been done.— 
Verne v. Time, Inc., 25 N.Y.S.2d 185. 
A plea of justification in libel action. 
need not be as broad as interpretation 
placed by plaintiff upon the allegedly 
libelous article, and defendant may 
plead facts supporting defendant’s in- 
terpretation of tose article-—Verne vy. 


5 _ Time, Inc., 250 N.Y.S.2d 185. 

4 ; § 376 © 

eh D.C.N.Y. In action for libel, "ietenaee 
A pleading truth of alleged libellous 
4 statements without setting up facts 


showing that statements were true did 
not meet requirement of specificness 
_in pleadings.—Sweeney vy. Buffalo Cour- 
ier Express, 35 F.Supp. 446. 

N.Y.Sup. In libel action, complete 
defense of truth need only contain 
statements of facts showing that mat- 
ter which is basis of the libel is 
basically and substantially true.—Verne 
v.. Time, Inc., 25 N.¥.S.2d ‘185. 


3383 
D.C.N.Y. 


W 


§ 

In action for libel, to sup- 
Ae a defense based upon principle of 
fair comment upon a matter of public 

_ concern, facts should be alleged to 
establish privileged character of com- 
munication.—Sweeney v. Buffalo Couri- 
er Express, 35 F.Supp. 446. 

N.Y.Sup. In libel action, complete 
defense of fair comment was properly 
pleaded by allegations of facts upon 
which comments were made, and alle- 
gations that such facts were true and 
that comments made thereon were fair 
and made without knowledge as honest 


expression of defendant’s _ opinion.— 

Verne vy. Time, Inc., 25 N.Y.S.2d 185. 
§ 396 

Del.Super. A bill of particulars 


would not be granted to defendant 
in slander action, the grant of bill of 
particulars being confined to actions 


ee ee NT het ee Ce NT Se ee See ee 


upon contracts, and largely sg the 
common counts.—MacDonough v: Ss. 
‘ Beck Shoe Corporation, 15 A.2d Ai38. 
¥ opinion adhered to 16 A.2d 249. 
; § 397 
a Mo. In action for libel, whether 


words of alleged libelous publication 
could reasonably bear interpretation 
put on them by petition was law 
question, which could be reached by 
demurrer.—Hylsky vy. Globe Democrat 
ZN Pub, Co., 152 8.W.2d.119. 
| es § 398 
< Del.Super. In discharged employee’s 
A; action against former employer for 
; slander, wherein allegation that em- 
ployer had not re-employed the em- 
ployee was evidently not intended for 
purpose of charging a duty on em- 
: ployer to re-employ the employee, but 
ii as a part of circumstances relied on to 
show ratification, whether the allega- 
tion was material and proof of it ad- 
missible would not be determined on 
demurrer.—MacDonough y. A. S» Beck 
Shoe Corporation, 15 A.2d 436, opinion 
adhered to 16 A.2d 249. 

Mass. A demurrer to a declaration in 
libel cannot be sustained, nor can a 
case be withdrawn from the jury, un- 
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SBS the words, under the cireumstanc- 
es, are incapable of a defamatory mean- 
ing. G.L.(Ter.Hd.) ec. 231, § 147.—Hp- 
ac v. Dun & Bradstreet, 29 ‘N.E. ya 


§ 408 
N.Y.Sup. In action for slander leave 
to amend the complaint so as to prop- 
erly allege special damages was de- 
nied, where the statement attributed 


to defendant and relied on as-consti- — 


tuting the slander was such as could 

not under any circumstances be held 

SS act onnelly v. McKay, 28 
Ni. 832d S27." 17.6 Mise. 685. 


§ 409 “ 

Ga.App. In libel action by member 
of prison commission for exhibition of 
motion picture based on book written 
by fugitive from chain-gang, amend- 
ment to petition alleging that picture 
made fugitive appear as a man of up- 
right character, when he had _ been 
guilty of various serious crimes, and 
that prison commission in refusing to 
recommend pardon or parole was ac- 
tuated by cruelty, was not subject to 
demurrer on ground that allegations 
were irrelevant, were inconsistent with 
allegations of petition and sought to set 
up new cause of action, and amendment 
should have been allowed as bearing on 


question of good faith of defendants, . 


and consequently on questions of mal- 
ice and damages.—Stanley v. Warner 
Bros. Pictures, 12 8.H.2d 441. 


16 a 
complaint charges 
a publication libelous 


: § 
Ala. When the 
defendant. with 


-per se, the general issue merely casts 


the burden upon the plaintiff to prove 
the fact of such publication by the 
defendant.—Ripps v. Herrington, 1 So. 
2d 899. ’ 
Del.Super. In slander action, ex- 
emplary or punitive damages ean be 
given only where claimed in the plead- 
ings and supported by evidence of 
malice or other required facts.—Stid- 
ham y. Wachtel, 21 A.2d 282 
App.D.C. In libel action against 
newspaper for report concerning plain- 
tiff’s alleged disbarment, declaration, 
which proceeded on theory that courts 
had been without jurisdiction in dis- 
barment proceedings so that disbar- 
ment orders were invalid and news- 
paper report therefore not privileged, 
alleged no “malice in fact” but only 
such ‘malice in law” as might be in- 
ferred from an unprivileged publica- 
tion of defamatory matter, and sole 
issue was question of law as to valid- 
ity of disbarment orders.—Fletcher v: 


AER SIO® Star Newspaper Co., 114 F.2d 


§ 417: 
_ See Shore v. Britski [1941] 3 Dom.L. 
R. 601. 


§ 421 
N.Y¥.Sup. In action to recover dam- 
ages for libel and slander, qualified 


privilege must be pleaded in order to 

be available as a defense.—Roberts v. 

Pratt, 21 N.Y.S.2d-545, 174 Mise. 585. 
§ 432 

Ariz.. Circumstances which may 
make libelous statements not libelous 
on their face may be such as are known 
to general public or are known only to 
persons to whom communication is 
published, but in either case in com- 
plaint for libel statements must be fol- 
lowed by what is commonly called a 
“eolloguium” or “innuendo” setting 
forth both extraneous circumstances 
and reason why thereunder communi- 
cation, otherwise innocent, becomes li- 
belous, and in such case no damages 
are presumed, but they must be spe- 
cially alleged and proved.—lIlitzky v. 
Goodman, 112 P.2d 860. 

Del.Super. In slander action, special 
compensatory damages can be given 
only when alleged in the pleadings and 
proven by evidence.—Stidham v. Wach- 
tel, 21 A.2d 282. 

Mont. Slanderous words which are 
defamatory per se carry a presumption 
of falsity, and damages are recoverable 
without allegation or proof of special 
damages, and amount to be awarded is 
within discretion of jury after consider- 
ing all circumstances appearing from 


‘out proof of special damages, 


€o., 114 P.2d 1018. 


_ a substantial sum.—Long v. Great ‘At- 
lantic & Pacifie Tea Co., 29 Del. (B12. i 


cation was false and that defendant 


p ‘ 


§ 4560 
evidence, —Keller v. Safeway Stores, 108 
N.Y.App.Div. A trade union, which 
was an unincorporated association, 
could maintain an action for libel with- 
where 
it was alleged that defamatory words 
tended to injure union in its business: 
and credit. General Associations Law, — 
§§ 12, 13.—Kirkman y. Westchester us 
Newspapers, 24 N.Y.S.2d 860, 261 App. © 


Div : f 
N.Y.Sup. The statement, that the 
proprietor of a service station and 
rooming house, primarily patronized — 
by truck drivers who are under the _ 
jurisdiction of the Interstate Commerce 
Commission, was informing the au- 
thorities concerning violations of com- 
mission’s regulations in regard to | 
number of hours of continuous work 
by truck drivers without rest, was not — 
‘djbelous per se” and hence would not. Eat 
warrant recovery for slander without © 
pleading and a of special damages. — ae 
—Connelly ya (cKay, 28 N.Y.S.2d 27) Ge ; 
176 Misc. 685., Rete 
Or. Where defamatory article made — ue 
no mention of defamed person’s busi- 
ness, no damage for loss of business, 
Was recoverable unless leaded and 
proved.—DeLashmitt v. pater ts Pub. 


Pa.Com.Pl. Where words are asta 
able per se, and no special damages | a 
Us 


pleaded or proven, the plaintiff may re- 
cover general damages which. may -be 


§ 446 aA 
N.Y.App.Div. No innuendo is neces- he 
sary when publication complained of is 
libelous per se, and, if innuendo al- — 
leged is not borne out by the words, 
it may be treated as surplusage, and 
a recovery had on the words them- — 
selves.— Kirkman v. Westchester News- 
papers, 24 N.Y.S.2d 860, 261 Par 


§ 456 Re 

Ala. While the burden is on “defend- 
ant to show that the occasion igs a 
privileged one, when it is shown or 
appears that the communication is con- | 
ditionally privileged, the’ plaintiff has 
the burden of proving that communi- 


\ 


was actuated by express malice. —Ripps — 
v. Herrington, 1 So.2d 899. : 
The rule raising a presumption of | 
falsity and malice where one without 
occasion therefor, either for public 
good, or the protection of private right, 
defames another by a publication libel- 
ous per’ se, rests upon good policy 
which demands that when ealled to | 
task the traducer be required to show 
the truth of his publication, or other — 
facts acquitting himself of malicious 
purpose.—Ripps v. Herrington, 1 So. 
2d 899, ue 
Where an occasion for a dfivilesedt: Aw 
publication is shown, such publica- — 3 
tion should be deemed in the exercise — 
of such privilege, and a presumption 
of falsehood should not be indulged | 
against the publisher any more than — 
a presumption of truth should be in- 
dulged against the plaintiff, and in 
such case the burden of going forward, 
is on him who actively asserts falsity 
in the eerie pe —Ripps v. Herring- | 
ton, 1 So.2d' 399. : 
Fla, eel damages for the use of 1 
words defamatory per se need not be . 


proved.—Metropolis Co. v. Croasdell, 
199 So. 568. f 
GaApp. A libelous charge is ac- 


tionable per se without proot of special 
damages whether the harmful effect re- 
sults from the words which directly 
and unequivocally. make the charge or 
whether it results from words which 
do so-indirectly or by inference. Code 
1933, § 105-701.—Brandon y. Arkansas 
Fuel Oil Co., 12 S.E.2d 414, 

Kan. Vhe presumption that an al- 
legedly slanderous statement is false is 
only a “prima facie presumption”, snd 
it does not obtain where the state- 
ment is made under _ circumstances 
making it totally or conditionally priy- 
jileged.—Sowers v. Wells, 114 P.2d 828, 
154 Kan. 134. 

Miss. In an action for libeling plain- 


ry 
Ma 


» 


ous.—Ripps v. 


§ 456 


tiff by charging that she gave a trust 
deed on property not owned by her, 
plaintiff must prove her allegation that 
defendants fraudulently altered the 
deed by including such property there- 
in after 
change Bank yv. Conroy, 199 So. 301, 
Mont. Slanderous words which are 
defamatory per se carry a presumption 


‘of falsity, and damages are recoverable 


without allegation or proof of special 
damages, and amount to be awarded is 
within discretion of jury after, consider- 
ing all circumstances appearing from 
evidence,—Keller v. Safeway Stores, 108 
P.2d 605. 


§ 457 

Tex.Civ.App. In action for damages 
resulting where newspaper stated com- 
plaints would be presented charging 
plaintiff and his brother with swind- 
ling by bogus check, and one for as- 
sault to murder, erroneously implying 
that plaintiff and brother were charged 
with assault to murder, when another 
person was intended, complaint and 
docket entries in relation to plaintiff’s 
brother held improperly admitted in 
evidence.—Pridemore v. San Angelo 
Standard, 146 S.W.2d 1048, error dis- 
missed, judgment correct. 

Tex.Civ.App. In action for _ libel 
where newspaper stated complaints 
would be presented to jury charging 
plaintiff and brother with swindling by 
bogus check, and by the words follow- 
ing “and one for assault to murder” 
incorrectly charged them with assault 
to murder, entries on docket of grand 


jury, to effect that another person was 


charged with assault to murder, were 
improperly admitted, since such other 
person was not referred to in articles 
in any way, and such evidence was not 
in explanation of any language of ar- 
ticle.—Pridemore vy. San Angelo Stand- 


-ard, 146 S.W.2d 1048, error dismissed, 


judgment correct. 

In action for libel where newspaper 
stated complaints would be presented 
to jury charging plaintiff and broth- 
er with swindling by bogus check, and 
by the words following “and one for 


assault to murder’ incorrectly charged 


them with assault to murder, testimony 
of district attorney in relation to one 
who was charged with assault to mur- 
der was not admissible, where such 


‘other person was not referred to in ar- 


ticles.—Pridemore vy. San Angelo 
Standard, 146 S.W.2d 1048, error dis- 
missed, judgment porredt. 

4 


Ala. Proof of a publication libelous 
per se makes out a prima facie cuse 
unless the evidence which proves the 
publication also discloses the absence 
of some element which makes it libel- 

Herrington, 1 So.2d 
899 


In the case of qualified or condi- 
tional privilege, the law withdraws 
the legal inference or presumption of 
malice, and casts upon the plaintiff 
the burden of going forward with evi- 
dence tending to show actual malice, 
and such publications are prima facie 
without malice, and the burden is on 
the plaintiff to show malice in fact. 
—Ripps v. Herrington, 1 So.2d 899. 
Cal.App. Evidence supported find- 
ings favorable to defendants in action 
for alleged libel based upon defend- 
ants’. acts in posting a sign in code- 
fendant’s theater requesting codefend- 
ant’s employees not to patronize plain- 
tiff’s place of business. Civ.Code, § 45. 


—Sullivan v. Warner Bros. Theatres, 
109 P.2d 760. 
Cal.App. Testimony by plaintiff in 


libel action that one of defendants in 
asking plaintiff to dismiss action as 
to him stated that he had not wished 
to hurt plaintiff but that he could 
not publish things against other par- 
ties mentioned in allegedly libelous 
matter without publishing the matter 
with respect to plaintiff was so in- 
herently improbable as not to be en- 
titled to consideration.—Neblett vy. El- 
liott, 115 P.2d 872. 

La. Suits for libel and slander par- 
take more or less of the nature of a 
criminal accusation, and preponderance 
of proof required to make out a case 
for recovery of damages, therefor 


its execution.—Truckers Ex- - 
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should be greater than in_ ordinary 
civil actions—Dickerson y. Dickerson, 
2 So.2d 643, 197 La. 907. : ; 

Where testimony in slander suit that 
defendant had at various times and in 
the presence of others accused plaintiff 
of stealing defendant’s cattle was de- 
nied by defendant and contradicted by 
persons in whose presence such accusa- 
tions were alleged to have been made, 
and factual circumstances failed to cor- 
roborate plaintiff's testimony, a_ case 
for recovery of damages for such al- 
leged slander was not made out by a 
preponderance of the testimony as re- 
quired.—Dickerson vy. Dickerson, 2 So. 
2d 643, 197 La. 907. ; 

Mo. In action) against a company 
conducting a large mail advertising 
business which mailed a pamphlet li- 
beling an attorney, to a list of lawyers 
and others, evidence that, when cir- 
culars were delivered at defendant’s 
office, an errand boy employed by de- 
fendant read one of the circulars, was 
admissible to show knowledge of the 
contents of the circular on the part of 
lady in charge who was the errand 
boy’s mother, where the circular was 
read in her presence but not out loud. 
—Edwards v. Nulsen, 152 S.W.2d 28. 

Evidence held to warrant recovery 
from company conducting mail adver- 
tising business for libel committed by 
mailing libelous circulars, on ground 
that company’s agents knew that cir- 
culars were libelous before they were 
mailed.—Edwards v. Nulsen, 152 S.W. 
2d 28. 

Mo.App. Evidence that defendant 
purchased farm on which plaintiff was 
a tenant, that in dispute concerning di- 
vision of corn defendant accused plain- 
tiff of having stolen his corn, and that 
statement was made in presence of a 
neighbor who was assisting plaintiff 
move from farm, failed to establish 
that communication was oae of ‘‘quali- 
fied privilege’.—Lonergar vy. Love, 150 
S.W.2d 534. 

Or. In action for libel, evidence 
failed to show that decline in defamed 
person’s business was in any way 
caused by publication of the defama- 
tory article, and hence no damages for 
alleged business loss were recoverable. 
—DeLashmitt v. Journal Pub, Co., 114 
P.2d 1018. I 


§ 461 
La. In determining a defendant’s li- 
ability for publication of an alleged 


libel, the court has the duty to take 
into consideration all circumstances 
and should give way to every fact 


having legal bearing on the publica- 
tion and consider the occasion on 
which publication was made, to ascer- 
tain how far, in view of the occasion, 
and everything that was then said by 
the defendant with respect to the mat- 
ters published, whether the publica- 
tion should, as to its character, be 
held to be libelous.—Kennedy y. Item 


Co., 3 So.2d 175, 197 La. 1050. 
§ 462 
Ky. In action for slander based on 
alleged statement that defendant 


thought plaintiff was a fine boy when 
defendant hired plaintiff but “he turned 
out to be the biggest crook I ever saw. 
He stole over $500 from me,’ evidence 
established that defendant’s » affidavit 
made before county judge charging 
plaintiff with offense of conversion of 
more than $20 by selling goods and 
failing and refusing to account for the 
proceeds was not made in good faith, 
as regards admissibility of the affidavit 
as corroborative evidence.—Nall | v. 
Phelps, 147 S.W.2d 1039, 285 Ky. 322. 

In action for slander based on alleged 
statement that defendant thought 
plaintiff was a fine boy when defendant 
hired plaintiff but ‘the turned out to 
be the biggest crook I ever saw. He 
stole over $500 from me,” where evi- 
dence established that defendant’s affi- 
dayit made before county judge charg- 
ing plaintiff with offense of conversion 
of more than $20 by selling goods and 
failing and refusing to account for the 
proceeds was not made in good faith, 
the affidavit was properly ‘admitted as 
corroborative evidence.—Nall y. Phelps, 
147 S.W.2d 1039, 285 Ky. 322. 


¥ 


Mo. In libel action against company 
conducting large mail advertising 
ing attorney, copies of libelous circu- 
lars which such company had_ previ- 


ously mailed for author of the cir- 


cular complained of were admissible.— 
Edwards v. Nulsen, 152 S.W.2d 28. 


67 
Mont. Generally, other publications 
by defendant against the same person 
are not admissible in evidence for pur- 
vose of proving publication of defama- 
tson upon which action is based.— 
Keller vy. a Stores, 108 P.2d 605. 
479 
Mass. In libel action, plaintiff could 
prove malice to take away the defense 
of truth, and also to enhance damages. 


G.L.(Ter.Hd.) ¢. 231, § 92.—Conroy v.. 


ae River Herald News Co., 28 N.H.2d 


§ 488 i 

Mass, Subject to reasonable limits 
as to remoteness, proof of defamation 
before or after the libel or slander in 
issue may be received to show malice 
at the time of such libel or slander, 
even though such defamation be of a 
different sort.—Conroy v. Fall River 
Herald News Co., 28 N.EH.2d 729. 

In action against newspaper for li- 
belous editorial and cartoon, allegedly 
provoked by politician’s speech, evi- 
dence of earlier attacks upon politician 
was admissible as evidence of malice, 
though some of such attacks might be 
found defamatory and were based on 
somewhat different grounds.—Conroy 
Gide River Herald News Co., 28 N.E. 

729. 


§ 501 : 

Ala. To be “libelous” the publica- 
tion must be false and malicious, as 
malice is defined in the law, and, in 
the absence of countervailing evidence, 
the law presumes a publication “‘libel- 
ous per se’ to be false and therefore 
prompted by malice—Ripps vy. Her- 
rington, 1 So.2d 899. 

The burden is on defendant to prove 


his plea that the matter published by - 


him was true.—Ripps v. Herrington 
1 So.2d 899. oe 


§ 508 
La. Evidence established that 
charges made in newspaper article, 
though containing some mistakes, were 
proven in substance, so that no libel 
action could be maintained therefor.— 
Kennedy y. Item Co., 3 So.2d 175, 197 

La. 1050. z 
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§ 

Ala. In the case of qualified or con- 
ditional privilege, the law withdraws 
the legal inference or presumption of 
malice, and casts upon the plaintiff 
the burden of going forward with evi- 
dence tending to show actual malice, 
and such publications are prima facie 
without malice, and the burden is on 
the plaintiff to show malice in fact.— 
Ripps y. Herrington, 1 So.2d 899. 

Although the plea of privilege should 
negative malice, the burden of proof 
in that regard shifts to the plaintiff 
when the conditions for a privileged 
communication are shown, and the com- 
munication contains no libelous mat- 
ter outside the scope of the privilege. 
—Ripps vy. Herrington, 1 So.2d 899. 

While the burden is on defendant 
to show that the occasion is a priv- 
ileged one, when it is shown or ap- 
pears that the communication is con- 
ditionally privileged, the plaintiff has 
the burden of proving that communi- 
cation was false and that defendant was 
actuated by express malice.—Ripps y. 
Herrington, 1 So.2d 899. 

Mo.App. In slander action, wurden 
of showing privilege is on defendant. 
—Lonergan v. Love, 150 S.W.2d 534, 

Pa.Com.Pl. Qualified privilege in an 
action for slander is an affirmative de- 
fense with the burden on the defendant, 
and the question is for the jury.—Lon 
v. Great Atlantic & Pacific Tea Co., 2 
Del. 512, 

Tex.Civ.App. Where allegedly libel- 
ous and slanderous comment was priv- 
ileged, law raised a presumption of 
good faith and want of malice.—Cook- 
sey v. McGuire, 146«S.W.2d 480. 

Where allegedly libelous and slander- 
ous statements were privileged, burden 
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given by plaintiff as county tax col- 
lector, with statements that plaintiff re- 
fused to pay his debts thereby being 
unfit for public office, and on its face 
the check made no suggestion of libel, 
and defendants were unaware of cir- 
cumstances under which check was can- 
celled by- payee, communications were 
“qualifiedly privileged communica- 
tions’, and hence defendants were not 
liable for alleged libel and slander, in 
absence of proof of actual or express 
malice or conspiracy.—Cooksey v. Mc- 
‘Guire, 146 S.W.2d 480. 


§ 516 

Ariz. Written communications which 
on their face and without aid of any 
extrinsic matter come within definition 
of libel are called ‘‘libelous per se,” be- 

» Cause no allegation or existence of ex- 
traneous surrounding circumstances is 
needed, and communications of such 
kind are assumed to cause damage, and 
no special damages need be alleged.— 
Tlitzky v. Goodman, 112 P.2d 860. 

Circumstances which may make libel- 
ous statements not libelous on their 
face may be such as are known to gen- 
eral public or are known only to per- 
sons to whom communication is pub- 
lished, but in either case in complaint 
for libel statements must be followed 
by what is commonly called a ‘“collo- 
guium” or “innuendo” setting forth 
both extraneous circumstances and rea- 
son why thereunder communication, 
otherwise innocent, becomes libelous, 
and in such case no damages are pre- 
sumed, but they must be specially al- 
leged and proved.—llitzky v. Goodman, 
112 P.2d 860. : 

Del.Super. The words ‘‘damned dirty 
embezzler’’, if spoken of plaintiff with- 
out any privilege so to do, imputed 
conduct constituting a criminal offense 
and were ‘actionable per se’, and dam- 
age would be inferred.—Stidham v. 
Wachtel, 21 A.2d 282. - 

Mo.App. With the exception of de- 
famatory words touching one’s fitness 
for or integrity in office or which 
prejud'ce one in his trade, profession 
or business, all words are actionable 
without proof of special damage only 
when they impute the commission of 
an indictable offense punishable by 
corporal pui.ishment.—Tincher vy. Na- 
tional Life & Accident Ins. Co., 146 
S.W.2d 663. 


Where insurance company through 


its agent in the presence of other per- 


sons was alleged to have informed 
claimant that application for sick bene- 
fits was denied because physician who 
signed application for benefits “is not 
a licensed doctor” and signing of cer- 
tificate by one not a physician would 
constitute an indictable offense punish- 
able by corporal punishment under 
statute, words, if untrue as indicated 
by evidence, as to the physician as an 
individual were ‘slanderous per se” 
and actionable without proof of spe- 
cial. damage. Mo.St.Ann. § 9118, p. 


5080.—Tincher v. National Life & Ac- 


cident Ins. Co., 146 S.W.2d 663. 

N.Y.App.Div. The law implies malice 
and infers some damage in a case of 
an unjustified libelous publication,— 
Polakoff v. Hill, 27 N.Y.S.2d 142, 261 
App.Div. 777. 


R.I. The mere use of filthy term 
meaning coition by one man with an- 
other per os, in sudden anger or heat 
of passion, unaccompanied by language 
or other circumstances which, fairly 
considered, would be considered as 
charging actual commission of unnat- 
ural coition, is not sufficient to sup- 
port action for slander without proof 
of actual damage to person slandered, 
sinee term is not ‘slanderous per se’’. 
Gen.Laws 1938, c. 610, § 12.—Morris- 
sette v. Beatte,\17 A.2d 464. 

Tenn. Language to be “libelous 
per se’, must be either such as neces- 
sarily, in fact, or by presumption of 
evidence, occasions damage to him of 
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whom, or of whose affairs, it is spoken. 
—Sweeney v. Newspaper Printing Cor- f 


poration, 147 S.W.2d 406. j 

Language which does not as a neces- 
Sary consequence occasion damage to 
party of whom it is published is not 
“libelous per se’, and in such case 
a right of action exists only when as 
a necessary and proximate consequence 
of the publication, special damage en- 
sues.—Sweeney v. Newspaper Printing 
Corporation, 147 S.W.2d 406. 

Tenn. Language which is libelous 
per se confers a prima facie right of 
action, and the law will presume dam- 
age therefrom without proof, merely 
by implication or presumption from the 
publication.—Sweeney v. Newspaper 
Printing Corporation, 147 S.W.2d 406. 

518 

Fla. Evidence is admissible in an 
action for libel or slander to show aver- 
sion or contempt manifested as a con- 
sequence of libelous or slanderous pub- 
lications, indicating their harmful ten- 
dency.—Metropolis Co. v. Croasdell, 199 
So. 568. 

N.Y.Sup. Facts tending or failing to 
prove truth of any distinct libelous 
charge are relevant in libel action as 
bearing on amount of compensatory 
damages.—Verne y. Time, Inc,, 25 N.Y. 
$.2d 185. 


§ 528 

Mo.App. Evidence of condition of 
defendant as to ownership of property 
is admissible in a libel or slander suit. 
—Lonergan vy. Love, 150 S.W.2d 534. 

In slander action, fact that title to 
realty was in defendant and his wife 
as tenants by the entireties was no 
reason for: excluding evidence as to 
ownership of property for purpose of 
showing defendant’s condition in life, 
—Lonergan v. Love, 150 S.W.2d 534. 


§ 529 
Del.Super. In action for slander, the 
pecuniary condition of the defendant 
may not be considered.—MacDonough 
v. A. S. Beck Shoe Corporation, 15 A.2d 
436, opinion adhered to 16 A.2d 249. 


§ 536 

Mass. Even where no privilege can 
be found in libel action, a defamatory 
attack by plaintiff upon defendant can 
sometimes be shown in mitigation of 
damages, but the provocation must be 
very recent and the retort its natural 
consequence, and if there was time for 
passion to subside the provocation can 
not be considered.—Conroy v. Fall 
River Herald News Co., 28 N.E.2d 729. 

Tex.Civ.App. In action for damages 
for libel for publishing newspaper ar- 
ticles which stated district attorney 
would present to grand jury complaint 
charging plaintiff and brother’ with 
swindling by bogus check and one for 
assault to murder, because article 
falsely stated that plaintiff and broth- 
er were charged with assault to mur- 
der, the bogus check, complaint charg- 
ing swindling by passing check, war- 
rant of arrest, bail bond, docket en- 
tries made by justice, and parol tes- 
timony of payee in explanation : of 
charge that check was ‘bogus’? were 
properly admitted on question of dam- 
age to plaintiff’s reputation.—Pridemore 
v. San Angelo Standard, 146 S.W.2d 
a error dismissed, judgment cor- 
rect. 


In action for damages for publishing 
libelous statement that plaintiff was 
charged with assault to murder, where 
libelous words were part of sentence 
charging plaintiff with swindling by 
passing bogus check in Coke county, 
complaints and proceedings’ thereon 
charging plaintiff with swindling by 
passing worthless checks in Coleman 
county were admissible on issue of 
damages, even though plaintiff pleaded 
guilty in such county to passing ‘‘cold” 
ehecks.—Pridemore v. San Angelo 
Standard, 146 S.W.2d 1048, error dis- 
missed, judgment correct. 

546 

Miss. In an action for libeling plain- 
tiff by charging that she gave a trust 
deed on property not owned by her, the 
court should have directed a verdict 
for defendants; plaintiff's testimony 
being insufficient to support dllegation 
that defendants fraudulently altered the 


eregs, f 


re 


Sey 


deed.—Truckers Exchange Bank y. Con- 
roy, 199 So, 301. E CO ae 
Mo. In libel action against company 
which conducted mail advertising busi- 
ness in practically all the large cities ; 
which company had assembled. and | 
classified in catalogues names and ad- 
dresses of great numbers of individ- — 
uals, firms, etc., and which sold such EN 
lists to customers, including services } 
of addressing envelopes, inclosing ad- 
vertising matter, stamping, and mail- 
ing, for mailing libelous per se circu- vee 
lars supplied by company’s customer, i 
company’s liability was for jury— 
McDonald v. R. L. Polk & Co. 142.8. | 
W.2d 6385. Yi nee dam 
_ Mo. In action for libel, evidence held 
hot to make a submissible case for jury ts 
as against father of author of libel, — 
who did his best to prevent publica- 
tion of the libel and furnished money 
for such publication in reliance on © 


son’s misrepresentations concerning 
his purposes.—HEdwards y. Nulsen, 152 + Saag 
S.W.2d 28. ‘ ro sae 


Mo.App. The question of damages © 
in a case of libel or slander is pecu- 
liarly within province of jury, and un- {i 
less damages are so unconscionable 
ag to impress the court with its injus- 
tice and thereby to induce the court — 
to believe that jury was actuated by 
prejudice, partiality, or corruption, it 
rarely interferes with the verdict— 
Lonergan v. Love, 150 S.W.2d 534. — 

Mont. Slanderous words which are 
defamatory per se carry a presump- es 
tion of falsity, and damages are FeCov-iaa 
erable without allegation or proof of 


special damages, and amount to be 
awarded is within discretion of jury 
after considering all circumstances ap- 
pearing from evidence.—Keller v. Safe- a 
way Stores, 108 P.2d 605. ie: 
N.J. Defendants’ liability for alleged R 


libelous publications was for jury.— | 
Hoffman v. Trenton Times, 16 A.2d 814, 
125 N.J.L. 450. Meese. 
N.Y. In action to recover damages ~ 
for an alleged libelous article publish- — 
ed by defendant newspapér syndicate, — 
whether plaintiff was entitled to any ~— 
damages was “question of fact” rather ra 
than of a ‘‘question of law’.—Kramer vy, ~ 
News Syndicate Co., 32 N.H.2d 552, 284 
N.Y. 557, reversing 20 N.Y.S.2d 700, — 
260 App.Div. 17. fie 
N.Y.App.Div. In action in libel by 
trade union, whether any portion of 
innuendo pleaded in complaint or the 
whole of it was irrelevant, or wheth- 
er innuendo alleged was a correct one, 
was a question for jury.—Kirkman vy. | 4 
Westchester Newspapers, 24 N.Y.S.2d "ee 
860, 261 App.Div. 181. Pith 


pty 


§ 547 , 
N.Y.Sup. In libel action, whether 
statements complained of. were sus- 
ceptible of meaning ascribed to them 
was a “question of fact’ for the jury.— 
Levy v. Gelber, 25 N.Y.S.2d 148, 175 is 
Misc. 746. Pee 


+a 

N.Y.Sup. In passing upon whether a So 
publication is “libelous’, the entire — 
article is to be considered and such ~— 
construction placed upon its language — Fa 
as would naturally be given it by the ~— 


average reader, and it is for trial court. 

to determine whether the words used ~ <f 
are capable of a defamatory or libelous ‘ 
meaning, and, if capable of such mean- a 
ing, it is for jury to say whether pub- 
lication was so understood, and if, 

in court’s opinion, the question is one 

as to which reasonable men might 
differ, it is for jury to determine which 

of the permissible views they will take. 
—Hall v. Binghamton Press Co., 29 
N.Y.S8.2d, 760. 

In passing upon whether a publica- 
tion is “libelous”, the published arti- 
ele cannot be enlarged by innuendo, 
but, if by any reasonable view the 
article is susceptible of meaning as- 
seribed to it, it is for jury to deter- 
mine the sense in which it was under- 
stood.—Hall v. Binghamton Press Co., 

29 N.Y.S.2d 760. 

If words used are capable, by con- 
struction, or in their connection and 
application, of the interpretation given 
by innuendo, a question of fact is 
raised for jurors in an action for libel, 
and jurors should determine, in case 


§ 547 


of doubtful meaning, whether tenor 
and import of publication are offensive 
and defamatory, and whether publica- 
tion could be so understood by general 
public, or in plaintiff's neighborhood, 
and the mere improbability of mean- 
ing claimed for it will not control ques- 
tion of right of jury to pass upon it; 
the question being whether alleged libel 
could be understood as plaintiff claims. 
—Hall v. Binghamton Press Co., 29 N. 
Y.S.2d 760. 

Pa.Com.Pl. Where an innuendo is re- 
lied upon, the court must decide wheth- 
er the words laid in the plaintiff’s state- 
ment are capable of the meaning 

’ . aseribed to them, but it is for the jury 
_ to determine whether the meaning was 
truly ascribed and whether or not. the 
words were used with that meaning.— 


Long v. Great Atlantic & Pacific Tea 
Co., 29 Del. 512. 
.Pa.Com.Pl. The words, “I saw you 


' take that bag,” addressed to a customer 
el in a store, warrant the submission to 
the jury of the question as to whether 
the words were not intended to charge 


the customer with theft.—Long | V. 
ft Great. Atlantic & Pacific Tea .Co., 29 
Se yDelus512. 


| ex.Civ.App. Whether a_ particular 
d's publication would ordinarily be under- 
i stood to have a defamatory effect is 
generally a question of law, and as 
a } eneral rule it is province of court. to 
determine what constitutes defamation 
___ abstractly.—Pridemore yv. San Angelo 
Standard, 146 S.W.2d 1048, error dis- 
missed, judgment correct. 

; Tex.Civ.App. Where language in 
-mewspaper article was libelous per se 
and clearly referred to plaintiff as hav- 
ing been charged with assault to mur- 
der, question whether the article con- 


a belief that a complaint would be pre- 
Re sented charging plaintiff with assault 
to. murder was for the court and not 


missed, judgment correct. 

Vt. If the language of an alleged 
libel is ambiguous and‘admits of more 
_. than one meaning, it is, when neces- 


sary to ascertain the meaning, for the 
- jury to say what the alleged . libel 
— means, but if the language is not am- 
- biguous, and does not admit of more 
than one meaning, the alleged libel is 
 , for the court to say what it means. 

- .—Lancour v. Herald & Globe Ass’n, 17 
 A.2d 258, 132 A.L.R. 486. 

Vt. A newspaper article charging 
that plaintiff and his brother were ar- 
rested in connection with the theft of 
nine revolvers valued at $150, and that 
plaintiff was arrested on _ information 
’ given by his brother, and that, “Ac- 
" cording to authorities,” plaintiff's 
brother in his alleged confession stat- 
ed that plaintiff waited outsice win- 
Nay dow while plaintiff's brother climbed 
j through broken window the second 
; time to destroy possible clues left be- 
hind, was not ambiguous, and was de- 
famatory for charging plaintiff with 
complicity in the commission of a fel- 
ony, and court, in libel action, erred 
in submitting to jury question wheth- 
-er ,article was libelous.—Lancour y. 
- Hetald & Globe Ass’n, 17 A.2d 253, 132 
A.L.R. 486, 

Wis. The court determines whether 
a communication is capable of a de- 
famatory meaning, while it is the func- 
tion of the jury to determine whether 
a communication capable of a defam- 
atory meaning was so understood by 
its recipient.—Hoan y. Journal Co., 298 
. NW. 228, 238 Wis.: 311. 

z § 548 
Ga.App. In libel action against news- 
paper publishing company for publica- 
tion of an article charging plaintiff 
with beating a 12-year-old boy and 
i, making him work until 2 or 8 o’clock 
in the morning, whether the publica- 
tion tended to injure the reputation, of 
plaintiff and to expose him to public 
hatred, contempt, or ridicule within 
meaning of statute, was for the jury. 
Code 1933, §§ 26-8001, 105-703.—Crowe 
y. Constitution Pub. Co., 11 S.H.2d 513. 

Mass. A demurrer to a declaration in 
libel cannot be sustained, nor can a 
case be withdrawn from the jury, un- 


pa veyed to the average person reading it © 
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less the words, under the circumstanc- 
es, are incapable of a defamatory mean- 
ing. G.L.(Der.Ed.) c. 281, § 147.—Hp- 
stein vy. Dun & Bradstreet, 29 N.H.2d 


123. 
§ 553 ‘ ‘ 

Ala. Where the facts are undisput- 
ed, the question of qualified privilege 
is one of “law” for the court.—Ripps 
y. Herrington, 1 So.2d 899. eek 

Mo.App. Whether a communication 
is qualifiedly privileged is a “question 
of law” for the court.—Lonergan Vv. 
Love, 150 S.W.2d 534. 

N.Y.Sup. Although in some instances 
a case may be so plain that trial court 
may determine as a matter of law 
that a certain publication does not ex- 
ceed limits of fair criticism and is not 
libelous, when such clarity is lacking 
the question whether a publication ex- 
ceeds limits of fair criticism is a “ques- 
tion of fact’? for jury.—Hall vy. Bing- 
hamton: Press Co., 29 N.Y.S.2d_ 760. 

N.D. Where the occasion and at- 
tending circumstanees under which an 
allegedly libelous communication is 
made are not in dispute, the question 
of whether communication is an ab- 
solutely privileged communication is 
for trial court.—Stafney v. Standard 
Oil Co., 299 N.W. 582. 

Pa.Com.Pl. Qualified privilege in an 
action for slander is an affirmative de- 
fense with the burden on the defendant, 
and the question is for the jury.—Long 
vy. Great Atlantic & Pacific Tea Co., 29 
Del. 512. i. 

vt. A publishing 
published _a newspaper~ article 
plaintiff was taken into custody 
eonnection with the theft of nine re- 


company which 
that 


-volvers valued at $150, that plaintiff 


was arrested on information given to 
the police by a younger brother, and 
that according to authorities the 
younger brother in hig alleged confes- 


-sion stated that plaintiff waited out- 


side window in rear of store from 
which revolvers were stolen, while 
younger brother climbed through bro- 
kén window a second time to destroy 
possible clues left behind, was not en- 
titled to submission of the issue of 
“privilege” to the jury in libel action, 
where plaintiff was subsequently dis- 
charged for lack of evidence, since ar- 
ticle dealt with a preliminary police 
investigation which is not ai “judicial 
proceeding”’.—Lancour v. Herald & 
faeve Ass’n, 17 A.2d. 253, 132, A.L.R. 


§ 554 
Ga.App. In libel action against 
newspaper publishing company for 
publication of an article charging 


plaintiff with beating a 12-year-old boy 
and making him work until 2 or 3 
o’clock in the morning, whether news- 
paper charged the plaintiff with com- 
mission of a crime was a jury question. 
Code 1933, §§ 26-8001, 105-703.—Crowe 
v. Constitution Pub. Co., 11 S.H.2d 513. 


§ 556 

Ala. Where matter complained of in 
libel action was qualifiedly privileged 
as a matter of law, the instructions 
siven the jury on such issue were of 
vital importance.—Ripps v. Herring- 
ton, 1 So.2d 899. 

Ky. Where it was undisputed that 
defendant did call the plaintiff a whore, 
instruction submitting liability of de- 
fendant. if he falsely and maliciously 
ealled plaintiff a whore or used “oth- 
er words of like import and meaning”’ 
was not error.—Mullins vy. Mutter, 151 
S.W.2d 1047, 287 Ky. 164. 

Ky. In action for slander, 
slanderous words were spoken before 
plaintiff struck defendant in  self-de- 
fense while he was assaulting plaintiff, 
and defendant claimed that blow —ren- 
dered him unconscious, and slanderous 
words were thereafter repeated by de- 
fendant, instruction that only exempla- 
ry damages, if any were found by jury, 
might be mitigated by any provoca- 
tion tht defendant may have had for 
the speaking of the slander charged in 
plaintiff's petition, could not be com- 
plained of by defendant.—Mullins vy, 
Mutter, 151 S.W.2d 1047, 287 Ky. 164 

Mass,+In libel action by politician 
against newspaper, court correctly 


in. 


where . 


% "As 


charged in substance that if politicia 

attack in speech prior to the libelous 
publication was directed against the 
newspaper or its servant or agent as 
servant or agent, and if the libels were 
published so soon after the attack that 
it could be said that they were pro- 
voked by it, and not after there was 
sufficient time for anger or passion to 
cool off, the provocation might be con- 
sidered on question of damages.—Con- 


roy v. Fall River Herald News Co., 28 ~ 


N.H.2d, 729. 

Mo. 
conducting large mail advertising 
business for mailing libelous per se 
circular. furnished by company’s cus- 
tomer, instruction that jury should find 
for company if jury found that com-. 
pany was engaged in mail advertising, 
that as part of its business it com 
piled for customers lists of names to 
whom to send desired mail, that cus- 
tomer furnished circulars and directed 
company to place them in envelopes, 
that circulars were mailed out in or- 
dinary course of business, 
company did not have knowledge of 
contents of circulars and no reason to 
suppose that they were likely to con- 
tain libelous matter, was properly re- 
fused.—McDonald v. R; L. Polk & Co., 
142, S.W.2d 635. 

Mo. In libel action against company 
conducting large mail adyertising busi- 
ness for mailing libelous per se cir- 
culars supplied by company’s customer, 
instruction that, if jury found that 
circular was libelous and that company 
published it, then jury should -find for 
plaintiff, notwithstanding jury found 
that sending and mailing of circulars 
by company was result of oversight or 
mistake without.any intention to in- 
jure the plaintiff was proper—McDon- 
ate Vii Rod. Polk: & ‘Cas, 


N.¥.App.Div. In libel action arising 


out of radio broadcast by attorney who 
represented a defendant in a criminal 


action, where radio commentator testi- 


fied that word “lawyer’’ was omitted 
from broadcast referring to ‘crooked 
mouthpieces” in support of his claim 
that he was referring to codefendants 
of defendant on trial and not to de- 
fendant’s attorneys, trial court erred 
in refusing plaintiff's request to charge 
jury that in determining amount of 
compensatory damages they might not 
consider intentions of commentator or 
fact that he did not have any malice 
toward plaintiff—Polakoff' v. Hill, 27 
N.Y.S.2d 142, 261. App.Div. 777, 
Tex.Civ.App. In assessing plaintiff’s 
damages in action for libel, jury could 
consider only such pecuniary loss as 
was suffered by plaintiff as proximate 
result of alleged defamation, and hence 
it was reversible error to: give an in- 
struction on measure of damages which 
did not confine damages to such as 
were proximate result of publication of 
portions of article that were not true. 
Fi ikea ‘Co. v. Taylor, 142 S.W.2d 


When language complained of in ac- 
tion for libel is actionable per se, jury 
may be told to award such damages as 
they find from evidence has been suf- 
fered by reason of defamation, and it 
“is proper to instruct jury to find for 
plaintiff as least nominal damages and 
such further actual damages as, ac- 
cording to evidence, may proximately 
have resulted to plaintiff.—HEnterprise 
Co. vy. Taylor, 142 S.W.2d 280. 
4 § 558 ' 

N.Y.App.Div. 1n libel action arising 
out of radio broadcast, jury’s direction, 
in rendering its verdict for defendants,_ 
that radio commentator should clarify 
his remarks in a future broadcast by 
showing that his criticism did not re- 
fer to plaintiff, was ‘‘surplusage’’,— 
Polakoff v. Hill, 27 N.Y.S.2d 142, 261 
App.Diy. 777. 


§ 563 
Ky. In action for slander, damages 
are almost entirely left to discretion 
of jury, which is limited only at the 
point where the amount is so gross 
and excessive as to, clearly indicate 
arbitrary, and prejudicial action on 


part of jury in fixing the amount.— — 


In libel action against company 


and that 


142 S.W.2d ~ 


is .open to inspection and revision by 
court for purpose of determining wheth- 


listeners understood them 
plaintiff, plaintiff would have right to. 


‘no fixed measure of 


amation, and verdict in such actions 


er jury was guided by sound discretion 
in fixing damages, and, unless damages 
are so unconscionable as_ to impress 
court with its injustice and thereby in- 
duce court to believe that jury was ac- 
tuated by passion, prejudice, or par- 
tiality, court will seldom interfere with 
verdict.—Keller v. Safeway Stores, 108 
P.2d 605. aa 
N.Y.App.Div. In libel action arising 
out of radio broadcast by attorney who 
represented a defendant in a criminal 
action, even though it was proper to 
permit radio commentator to testify 
that word “lawyer” was omitted from 
broadeast referring to “crooked mouth- 
pieces’ in support of his claim that he 
was referring to codefendants of de- 
fendant on trial and not to defendant’s 
attorneys. if jury determined that 
words would be understood as refer- 
ring to defendant’s attorneys, and that 
to apply to 


damages, since words 
were “libelous per se”’.—Polakoff v. 
Hill, 27 N.Y.S.2d 142, 261 App.Div. 777. 
In libel action, malice implied in law 
is sufficient to support right to com- 
pensatory damages, and actual malice 
need only be shown to support a claim 
for punitive damages.—Polakoff v. Hill, 
27 N.Y.S.2d 142, 261 App.Div. 777. Y 
N.Y.App.Div. Where it was pleaded 
in complaint and admitted in answer 
that defendant’s newspaper published 
article reciting that plaintiff, a lino- 
type operator, had been sentenced to 
prison for assault after recovering from 
injuries received while attempting to 
make a get-away following the assault, 
nd it was conceded that article was 
ntrue, plaintiff was entitled to com- 
pensatory damages under the _ plead- 
ings.—Rushlow y. Plattsburgh Repub- 
lican’ Pub. Co., 28 N.Y.S.2d 867, 262 
App.Div. 931. 
N.Y.Sup. A publisher of a libel not 
defamatory upon its face, and defama- 
tory by virtue of extrinsic facts is li- 
able only for the pecuniary damage 
which legally resulted from the pub- 
lication, and facts showing such dam- 
age must be fully set forth in the com- 
plaint, and general allegations of dam- 
age are insufficient—Ross v. MacKkad- 
den Publications, 22 N.Y.S.2d 519, 174 
Mise. 1019. 
. Tex.Civ.App. In assessing plaintiff's 
damages in action for libel, jury could 
eonsider only such pecuniary loss as 
was suffered by plaintiff as proximate 
result of alleged defamation, and hence 
it was reversible error to give an in- 
struction on measure of damages which 
did not confine damages to such as 
were proximate résult of publication of 
portions of article that were not true. 
pm Nags he Co. v. Taylor, 142 S.W.2d 
2 


. 


compensatory 


Tex.Civ.App. In assessing damages 
suffered by plaintiff by reason of libel, 
jury should consider libelous words in 
their setting, with reference to articles 
in their entirety.—Pridemore v. San An- 
gelo Standard, 146 S.W.2d 1048, error 
dismissed, judgment correct. 


Del.Super. In slander action, dam- 
ages may be nominal, compensatory, 
which are either general or special, and 
exemplary or  punitive-—Stidham v. 
Wachtel, 21.A.2d 282. 

In slander action, nominal damages 
at least must be given where words 
spoken are actionable per se and the 
plaintiff prevails.—Stidham v. Wachtel, 
21 A.2d 282. 

“General compensatory damages”, 
which are such as the law will. pre- 
sume to be a natural or probable con- 
sequence of defendant’s conduct, and 
are for the harm which normally re- 
sults from such defamation, may be 
given plaintiff in slander action in ad- 
dition to nominal damages where 
words spoken are actionable per se and 
plaintiff prevails, notwithstanding ab- 


, 151 8.W.2d 1047, 


amages applicable to actions for def-— 
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LIBEL AND SLANDER 


sence of evidence of actual damage.— 
Stidham v. Wachtel, 21 A.2d 282. 

In slander action, where words on 
which action was based were action- 
able per se, but there was no evidence 
of special damage to plaintiff, plaintiff 
was entitled to nominal damages at 
least, and could be awarded such gen- 
eral compensatory damages as would 
reasonably compensate him for harm 
which would normally result from 
wrong done to his reputation, good 
name and fame, and for any mental 
suffering caused thereby.—Stidham vy. 
Wachtel, 21 A.2d 282. 


, § 565 
D.C.Miss. In an action for slander, 
plaintiff may recover compensatory 


and punitive damages,—Malone_ vy. 
Mont womery Ward & Co., 138 F.Supp. 


D.C.Mo. General damages cannot be 
recovered for matters that are merely 
libelous per quod.—Chambers y. Na- 
tional Battery Co., 34 F.Supp. 834% 

Del.Super. In slander action, dam- 
ages may be nominal, compensatory, 
which are either general or special, and 
exemplary’ or  punitive-—Stidham vy. 
Wachtel, 21 A.2d 282. 


Or. A causal connection must be es- 
tablished between the defamatory mat- 
ter and business losses in. order that 
business losses may be recovered by 
defamed person.—DeLashmitt vy. Jour- 
nal Pub. Co., 114 P.2a-1018. 


§ 566 


Del.Super. In slander action, where 


' words on which action was based were 


actionable per se, but there was no 
evidence of special damage to plain- 
tiff, plaintiff was entitled to nominal 
damages at least, and could be award- 
ed such general compensatory damages 
as would reasonably compensate him 
for harm which would normally re- 
sult from wrong done to his reputa- 
tion, good name and fame, and for any 
mental suffering caused thereby.—Stid- 
ham v. Wachtel, 21 A.2d 282. 


§ 568 

Del.Super. In slander action, where 
words on which action was based were 
actionable per se, but there was no evi- 
dence of special damage to plaintiff, 
plaintiff was entitled to nominal dam- 
ages at least, and could be awarded 
such general compensatory damages as 
would. reasonably compensate him for 
harm which would normally result 
from wrong done to his reputation, 
good name and fame, and for any 
mental suffering caused thereby.—Stid- 
ham v. Wachtel, 21 A.2d 282. 

§ 574 

Tex.Civ.App. In action for damages 
for publication of libelous words charg- 
ing swindling by bogus check and as- 
sault with intent to murder in same 
sentence, since the check charge and 
the assault to murder charge both 
earried imputation of moral turpitude, 
and defendant had pleaded guilty and 
been convicted in another county of 
passing ‘“‘cold” checks, jury should as- 
sess only such damages suffered for 
libel in charging assault to murder as 
aman guilty of passing bogus checks 
would suffer. WVernon’s Ann.Civ.St. art. 
5431.—Pridemore v. San Angelo Stand- 
ard, 146 S.W.2d 1048, error dismissed, 
judgment correct. 


§ 585 

D.C.Miss. In an action for slander, 
plaintiff may recover compensatory 
and punitive damages.—Malone vy. 
EE OUST Y, Ward & Co., 38 F.Supp. 

Del.Super. In slander action, dam- 
ages may be nominal, compensatory, 
which are either general or _ special, 
and exemplary or punitive.—Stidham y. 
Wachtel, 21 A.2d 282. 

Ga. That alleged libelous articles 
were published before adoption of act 
limiting plaintiff's previously existing 
right to recover punitive damages did 
not render act unconstitutional as vio- 
lative of federal and state provisions 
against the deprivation of property 
without ‘‘due process of law” with re- 
spect to an action instituted after the 
approval of act. Laws 1939, p. 343; 
COUST. Gamal ws ouls Dals).o3). U.s.C.A, 


_Mullins v. 


Const. Amend. 14, § 1.—Kelly v. Hall, 
12 S.E.2d 881, ia pee! 470. eae 


86 

N.Y.App.Div. Where both editor and 
manager of newspaper were acquaint- 
ed with linotype operator, and at tirne — 
that libelous article concerning convic- FE; 
tion of operator for assault was copied = 
from another newspaper the operator — 
lived only about 25 miles away, puni- 
tive damages were properly awarded 
on ground that publication was reck- — 
jess and in wanton disregard of op-— 
erator’s rights, though retraction was 
published on following day, since pub- — 
lisher had duty to investigate before — 
charge was  publicized.—Rushlow v. — 
Plattsburgh Republican Pub. Co., 28 


N.Y.S.2d 867, 262 App.Diy. 931. 


§ 590 ee 

D.C.Miss. Verdict of $15,000 as com- 
pensatory and punitive damages in ac- 
tion for slander was not excessive 
where jury was charged upon theory — 
that plaintiff could not recover unless % 
there was malice and that malice 
could not be inferred from language — 
used, and evidence sustained finding 
that defendant’s employee, during ~ 
course of employment, i Ae ews 


ly that plaintiff had committed larceny, 19 
and jury found that employee’s state- 
ments were made maliciously and that 
plaintiff's reputation was injured.— 
Malone v. Montgomery Ward & Co., © 
38 F.Supp. 369. Nee 
Ky. In determining whether dam- 
ages awarded in action of slander are 
excessive, court will consider the facts 
of particular case.—Mullins vy. Mutter, 
151 S.W.2d 1047, 287 Ky. 164. ae 
In determining whether damages 
awarded for slander are excessive, the 
reputation of plaintiff, whether good or 
bad, may be considered, as well as — 
the defendant’s standing in the com-_ 


cy 
+ 


* 


munity, both socially and financially.— 


Mutter, 151 S.W.2d 1047, 
287 Ky. 164. aie | 
$4,000 damages for unprovoked and 
repeated designation of young girl of 
16 of good character by man of means _ 
as a whore was not excessive—Mullins ~ 
ieee 151 S.W.2d 1047, 287 Ky. 


_Mo. In action against mail adver- 
tising company for libel committed by | 
mailing libelous circulars to ‘‘tailor- — 
made” list made up especially for — 
author of the libel, verdict of $25,000 — 
punitive damages was not excessive in 
view of company’s refusal to sell the ~ 
list to plaintiff in order to counteract 
the libel, notwithstanding that only 
one dollar actual damages was award- 


Piri ML: vy. Nulsen, 152 S.W.2d — 
Mo.App. An award of $100 actual 


damages and $300 punitive damages to 
farmer who was accused by one who 
had purchased farta on which farmer 
was a tenant of having stolen his corn, — 
held not excessive.—Lonergan y. Love, | 
150 S.W.2d 534. ; 


Mont. In action for slander by words 
which, in effect, charged plaintiff with ‘i 
obtaining money through pretense of 
worthless check, where there was no 
evidence of special damages, evidence 
showing that plaintiff became sick and 
ashamed to go places and visit people 
as result of slanderous statements, plus 
presumption of damages arising from 
utterance of words constituting slander 
per se, justified assessment of reasona- 
ble sum as actual damages to plaintiff, 
but did not warrant verdict for plaintiff 
for $10,000, especially where slanderous 
statements were published only to 
plaintiff's mother. Rev.Codes 1935, §§ 
5691, 10721, 11410, 11411.—Keller y. 
Safeway Stores, 108 P.2d 605, 

A verdict of $10,000 for plaintiff in 
action for slander was so excessive as 
to show passion and prejudice or mis- 
conception or mistake by jury, although 
slanderous utterances were slanderous 
per se, where there was no eyidence of 
special damages, and the only testi- 
mony on question of actual damages 
showed that plaintiff became sick and 
afraid to go places and meet people as 
result of slanderous utterances, and 


be 8 590 


such utterances were published to only 

one person, who was plaintiff’s mother. 

Rey.Codes 1935, §§ 5691, 10721, 11410, 

11411.—Keller v. Safeway Stores, 108 

P.2d 605. 

a Mont. There is no fixed measure of 
damages applicable to actions for def- 
amation, and verdict in such actions is 
open to inspection and revision by 
court for purpose of determining wheth- 

fr. er jury was guided by sound discretion 

in fixing damages, and, unless damages 
are so unconscionable as to impress 
eourt with its injustice and thereby in- 
duce court to believe that jury was 
4 actuated by passion, prejudice, or par- 

“Ad tiality, court will seldom interfere with 

verdict.—Keller v. Safeway Stores, 108 

\, P.2d: 605. 

N.Y.App.Div. $2,500 as compensato- 
ry and punitive damages for untrue and 
unwarranted publication of newspaper 
article reciting that linotype operator 
had been sentenced to prison for as- 
sault was not excessive-—Rushlow v. 
Plattsburgh Republican Pub. Co., 28 
N.Y.S.2d 867, 262 App.Div. 931. 


§ 591 
 N.Y.Sup. It is no disparagement of 
an article offered for sale to the pub- 
lic and available to any one who will 
pay the price for it to say that in one 
instance the article was bought by a 
harlot or that such a one considered 
it an appropriate object for a gift to 
a similarly occupied member_of_ her 
family.—Caron Corporation y. R. K. O. 
Radio Pictures, 28 N.Y.S.2d 1020. 
Or. “Slander of title’ is a false and 
malicious statement, oral or written, 
made in disparagement of person’s title 
to real or personal property, causing 
him special damage, and is not an ac- 
tion for defamation of character of the 
person, and is therefore distinguish- 
able from ordinary “libel” or “slander”, 
‘which is more appropriate to the defa- 
mation of the character of an individu- 
al—Woodard v. Pacific Fruit & Pro- 
duce Co., 106 P.2d 1043. 
§ 594 7 
i D.C.Del. Disparagement of goods is 
a form of “libel”, and the remedy 
-. therefor is at common law.—Black & 
: pea vy. Mahogany Ass’n, 34 F.Supp. 
— 450. 
ee , § 598 
Tenn. Malice is a necessary ingredi- 
ent of an action for slander on title, 
and must be both alleged and proven, 
since a claim of title, asserted in good 
faith, will not constitute a basis for an 
action of slander on title-—Waterhouse 
v. McPheeters, 145 S.W.2d 766 
Malice is a necessary ingredient of an 
action for slander on title, and must be 
both alleged and proven, since a claim 
of title, asserted in good faith, will not 
eonstitute a basis for an action of 
slander on title—-Waterhouse y. Mc- 
Pheeters, 145 S.W.2d 766. 


“At § 600 
Tex.Civ.App. The plaintiffs could 
" not recover damages for clouding of 
their title by execution and recording 
: of administrator’s deed and subsequent 


4 deed al- 
legedly preventing plaintiffs from sell- 
ing an oil and gas lease and a portion 
of their royalty, where jury found that 
the only prospective buyer was_ not 


by administrator’s 
* 
: financially able to pay for lease.—Ross 


grantee 


vy. Jarrett, 146 S.W.2d 219. 

}4 The plaintiffs, seeking damages for 
= elouding of their title because of exe- 
eution of administrator’s deed and 
deed by administrator’s grantee alleg- 
~~ edly preventing them from selling an 
: oil and gas lease and a portion of 
4 their royalty, could recover only on 
; loss of a sale actually ‘contracted and 
not because of possibility of sale to 
some unidentified person.—Ross _ v. 
Jarrett, 146 S.W.2d 219. 


§ 603 

Or. An action fcr defamation of title 
to personal property not commenced 
within one year was barred by limita- 
tions, since the one-year limitation as 
to commencement of actions for libel 
and slander is the same whether slan- 
der involves property or the _ person. 
Code 1930, §§ 1-206(1), 1-207, subd. 
2.—Woodard v. Pacific Fruit & Produce 

Co., 106 P.2d 10438. 
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§ 605 ¢ 
Or. Where produce grower alleged 
that produce buyer wrote, to other 
buyers, a letter ich was intended to 
be understood to mean that grower 
had contracted to sell his produce to 
buyer and that grower had no right 
to sell his produce to another purchas- 
er and could not give good title in 
course of sale of any of his products 
to any purchaser other than buyer, as 
result of which grower was unable to 
» sell his crop, and was prevented from 
borrowing money necessary to produce 
another crop resulting in damage and 
loss of anticipated profits, allegations 
stated a cause of action for ‘slander 
of title’ —Woodard y. Pacific Fruit & 
Produce Co., 106 P.2d 1048. 


Tenn. Where malice was not charged 
in express terms in suit to recover dam- 
ages for libel and slander on the mar- 
ketable title of complainant to realty, 
and there was no showing of facts 
which would give rise to a reasonable 
inference that levies on the realty were 
made by sheriff maliciously, chancellor 
properly dismissed the bill in so far 
as it sought to recover damages, since 
in such an action the complaint must 
allege malice and want of probable 
cause, and since the sheriff’s return car- 
ried a presumption that he acted law- 
fully and that his return was prima 
facie true—Waterhouse v. McPheeters, 
145 S.W.2d 766. 


§ 633 

Mo. The statutory definition of 
“libel” as malicious defamation of per- 
son, made public by any printing, writ- 
; ing, Sign, picture, representation, or 
efigy tending to provoke him to wrath 
or expose him to public hatred, con- 
tempt, or ridicule, or to deprive him 
of benefits of public confidence and 
social intercourse, applies to civil and 
criminal cases. Rev.St.1939, § 4758, Mo. 
St.Ann. § 4366, p. 3024——Hylsky v. 
Giabe Democrat Pub. Co., 152 S.W.2d 


_Tex.Cr.App. Under statute, to re- 
lieve from liability for criminal libel 
the publication must have been honest- 
ly made in belief of its truth and up- 
on reasonable grounds for its belief 
after the exercise of such means to 
verify its truth as would be taken by 
a man of ordinary prudence under 
similar circumstances. Pen.Code 1925, 
He 41._Yecker y. State, 152 S.W.2d 


_ Where accused published a circular 
in an election campaign containing a 
judgment of conviction and erroneous- 
ly stating that person named therein 
was his opponent and that accused 
merely took record as he found it and 
published it at a time when it was 
too late for public to make an_ inves- 
tigation before election, accused could 
not escape conviction of libel on the 
ground that he made an honest mis- 
take of fact which was excusable: un- 
der statute. Pen.Code 1925, art. 41.— 
ecker vy. State, 152 S.W.2d 355. 


§ 647 

Tex.Cr.App. Where accused for his 
own benefit and for the purpose of 
injuring opponent published a circular 
in an election campaign containing a 
judgment of conviction and erroneous- 
ly. stating that person named_ there- 
in was his opponent, accused could 
not escape conviction of libel on ground 
that he acted in good faith in absence 
of evidence showing fair investigation 
of facts before publishing the circular. 
—Yecker v. State, 152 S.W.2d 355. 

Person publishing a derogatory state- 
ment purporting to contain a record 
of conviction of a candidate for pub- 
lic office has duty to investigate and 
learn if the facts stated by the ree- 
ord of conviction apply to the candi- 
date before such facts are asserted to 
the public.—Yecker vy. State, 152 S.w. 
2d. 355. 

Under statute providing that it is no 
libel to publish any statement respect- 
ing judicial proceedings, accused, who 
published a circular in an election cam- 
paign containing a judgment of convie- 
tion and: erroneously stating that per- 
son named therein was his opponent, 
could not claim immunity from crim- 


y ag * aah 
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4 Yrs Rite he bx e 
inal prosecution for libel, since prelud 
leading up to copy of judgment was 
no part of a judicial proceeding so 
as to come within immunity of statute. © 
Pen.Code 1925, art. 1284, subds. 38, 6. 


ng 


—yYecker y. State, 152 S.W.2d 355. . 
§ 670 
Tex.Cr.App. Where accused  pub- 


lished a circular in an election cam- 
paign containing a judgment of con- 
viction and erroneously stating that 
person named therein was his oppo- 
nent, indictment alleging that state- 
ment in circular was intended to con- 
vey the idea, and did convey the idea 
to voters, that opponent was the per- 
son named in the judgment, contained 
sufficient innuendo averments to show 
that accused intended the circular to 
apply to his opponent and charged of- 
fense of libel.—Yecker v. State, 152 S. 
W.2d, 355. 


LICENSES 


§ 2 

D.C.Mich. The sales tax imposed by 
Michigan statute is a “privilege fee’’ 
exacted from retailers for the right of 
doing business within the state. Pub. 
Acts Mich.1933, No. 167, 2.—Miles 
Laboratories v. Simon, 33 F.Supp. 962. 
3 ih 


§ 

N.H. The statute imposing a tax at 
the rate of 15 per cent. upon the value 
of all tobacco products sold at retail 
in the state, measured by the usual 
selling price, and requiring the pur- 
chase of tax stamps in advance of ac- 
tual sale of tobacco, is a “sales tax” 
and not an “occupation tax.” Laws 
1939, c. 167, as amended by Laws 1939, 
ec. 180.—Havens y. Attorney General, 
14 A.2d 636. i 


§ 4 A 
Alaska. The act imposing a tax up- 
on business of mining imposes a “‘li- 
cense tax’’ and not a “property tax”, 
and hence the act is not invalid as im- 
posing tax of over 1 per cent. of value 
of property, since where tax is meas4 
ured by amount of business done or 
extent of privileges enjoyed by tax- 
payer, irrespective of value of taxpay- 
er’s assets, it is “excise tax’? and, fur- 
thermore, since there had previously 
been a license tax on mining, it would 
not be presumed that Legislature in- 
tended to abandon a well-established 
source of revenue unless intention 
clearly appeared. Laws 1937, ec. 20, as 
amended; 48 U.S.C.A. § 79.—Territory 
of Alaska, by Olson v.. Hawkins, 9 
Alaska 578. 
Ind. The purpose of legislation re- 
quiring occupational or professional li- 
censes is to subserve the public good 
and prevent such occupations or pro- 
fessions from being conducted in a 
manner injurious to the public wel- 
fare.—Ralston v. Ryan, 29 N.B.2d 202. 
Mass. The nature of “license”, issued 
under statute, to keep, store, and sell 
inflammable articles, is not merely a 
personal privilege authorizing the per- 
formance of an act that without the li- 
cense might constitute a nuisance, but 
it is essentially a “grant” which, upon 
the exercise of the license, attaches to 
the premises described in the license. 
G.L.(Ter.Ed.) c. 148, § 13, as amend- 
ed by St.1936, ¢c. 894.—Saxe v, Street 
Com’rs of Boston, 30 N.B.2d 380, 307 
Mass. 495, 131 A.L.R. 1336. 


Mich. The state sales tax is a “privi- 
lege tax’? imposed upon the privilege of 
making retail sales, and is not a ‘‘prop- 
erty tax.” Pub.Acts 1933, No. 167, as 
amended by Pub.Acts 1939, No. 313.— 
Gardner-White Co. v. Dunckel, 295 N. 
W. 624, 296 Mich. 225. 

Mich. Wvery laborer, farmer, mer- 
chant, mechanic, or professional man 
may be taxed for the privilege of pur- 
suing his calling, and such taxes are 
not taxes on ‘‘property” but are taxes 
on privileges or civil rights held and 
exercised by the sanction of law.— 
Miller vy. Michigan State Apple Com- 
mission, 296 N.W. 245, 296 Mich. 248, 

N.H. The fee established by statute 
for licensing of parades and processions 
is not a revenue tax but is a fee to meet 
the expense incident to administration 
of the statute and to maintenance of 
public order in the matter licensed. 
Pub.Laws 1926, c. 145, § 5.—State vy. . 
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Schnoebelen, 18 A.2d 185. 
Pa.Super. Special privileges granted 
by, General Assembly. are not granted 
vrimarily for benefit of persons licensed 


1 et seq.—White v. 


‘or authorized to pursue certain busi- 


nesses or professions, but for benefit 
and well-being of the public, in order 
that it may be competently and prop- 
erly served.—City of Pittsburgh  v. 
Kane, 14 A.2d 887, 141 Pa.Super. 44. 
S.C. The prime object of the law 
regulating the practice of embalming 
is the protection of the public from ig- 
norance and imposture, and its pro- 
hibition applies to all persons who 


thereby ‘Code 1932, §§ 5266, 5268, 
5270, and § 5270 as amended Act 
April 4, 1940, 41. St. at Large, p. 
1694.—State v. Blackwell, 13 S.H.2d 
a 354 L9G: C.) 313. 

Tenn. The statute requiring person, 
- practicing architecture to be_ regis- 


tered by State Board of Architecture 
is not a revenue measure, but a police 
measure, enacted for protection of pub- 
lic safety and health, and hence ap- 
plies to person engaging in single iso- 
lated architectural transaction, as well 
aS person practicing architecture as 
business or profession, Code 1932, §§ 
7098-7112.—Cantrell vy. Perkins, 146 S. 
W.2d 134. 


Tex. The object of the Securities 
Act is to regulate the sale of securities 
and to protect the public from fraud 
and imposition by those engaged in 
selling worthless securities. Vernon’s 
Ann.Civ.St. art. 600a, §§ 1-29, 31-38; 
Vernon’s Ann.P.C. art. 1083a, § 30.— 
Kadane v. Clark, 143 S.W.2d 197, re- 
versing 134.S.W.2d 448. 


W.Va. The business and occupation 
tax or gross sales tax has no regula- 
tory features and is a tax for revenue. 
Code 1937, 11-13-1 et seq.—Christo- 
pher v. James, 12 §.H.2d 813. ‘ 


8 6 

Del.Super. If the imposition of a 
charge or fee has for its primary ob- 
ject the discouragement of dangerous 
employments, the protection of the 
safety of the public, or the regulation 
of relative rights, privileges, or duties 
as between individuals, then legisla- 
tion imposing the charge or fee is an 
exercise of the “police power” in the 
imposition of a ‘license fee,” rather 
than a “tax.’—Conard v. State, 16 A. 
2d 121. 

Where a fee is exacted and some- 
thing is required or permitted in ad- 
dition to the payment of the sum, 
either to be done by the licensee, or 
by some regulation or restriction im- 
posed on him, then the fee is a “li- 
cense fee’ under the police power, and 
Bet a “tax.’’—Conard y. State, 16 A.2d 

Where the payment of a fee allows 
the carrying on of a business without 
the performance of any other condition, 
and thc license is subject to no restric- 
tion or regulation, and no option ex- 
ists to refuse the issuance of the li- 
eense, then the payment of the fee is 
a ‘“tax’ for revenue, and not “Vi- 
Gare fee.’—Conard v. State, 16 A.2d 
121. 
till. The retailers’ occupation tax is 
an “occupation tax’? on a class of 
sellers and is measured by gross re- 
ceipts from their sales. Smith-Hurd 
Stats. ec. 120, § 440 et seq.—Ahern v. 
Nudelman, 29 N.H.2d 268, 374 Ill. 237. 

Pa.Com.Pl. The cigarette tax is not 
a property tax, but an excise _or privi- 
lege tax.—Stephano Bros. v. Hamilton, 
48 Dauph. 439. { 

An excise tax may be levied upon the 
right to do business. In no instance is 
such a tax imposed upon tangible prop- 
erty as such. It is the value of the 
right or privilege that is taxed.—Ste- 
phano Bros. vy. Hamilton, 48 Dauph. 
439. 


v. Bankers Service Corporation, 39 F. 
Supp. 980. ‘ 
D.C.N.Y. Administrative Code of 
City of New York imposing tax on 
sales of cigarettes is a “revenue stat- 
ute” and was not passed as a means 
of regulating the sale of cigarettes. 
Administrative Code N.Y. § %41-2.0, 
as added by Loc.Laws 1938, p. 286.— 
In re Columbia Tobacco Co., 38 F. 
Supp. 148, affirmed 121 F.2d 641. 

Ala. The nature of the Gross Sales 
Tax Act is not to be determined by 
name given to it, or by use of some 
particular form of words, but by sub- 
stance and realistic impact of the tax, 
and, since ultimate burden of tax is 
passed on to consumer, tax can well 
be denominated a “consumers’ tax’’. 
Code 1940, Tit. 51, §§ 752-783, 785, 
786, 831.—King & Boozer y. State, 3 
So.2d 572. 


Ariz. The sales tax imposed by ex- 
cise revenue act is an “excise tax” 
as distinguished from a “license tax’’ 
and was imposed by the Legislature 
in the exercise of its taxing power 
for purpose of raising revenue and 
in no sense of the term for regula- 
tion, being something cut off from the 
price paid on a sale of goods as a 
contribution to the support of the gov- 
ernment. Code 1939, 73-1301 et seq.— 
O’Neil v. United Producers & Con- 
sumers Co-Op., 113 P.2d 645. 

Where a fee is exacted solely or 
primarily for revenue purposes and 
payment of the fee gives the right to 
carry on a business or occupation 
without the performance of any fur- 
ther condition, such fee is not a 
“license fee’ but a “tax’? imposed 
under the power of taxation, regard- 
less of the name by which it may be 
called.—O’Neil v. United Producers & 
Consumers Co-Op., 113 P.2d 645. 

The excise revenue act requires the 
procurement of a license for the priv- 
ilege of engaging in business in order 
that tax commission may know who 
are in business and should pay sales 
tax, and the fact that failure to pay 
the fee for such license constitutes a 
misdemeanor does not affect the char- 
acter of such fee as a “registration 
tax’ rather than a “license tax”, 
Code 1939, 73-1301 et seq., 73-1312.— 
O’Neil v. United Producers & Con- 
sumers Co-Op., 113 P.2d 645. 

Cal. Tax levied by reason of owner- 
ship of property is a “property tax” 
rather than ‘occupation tax”.—Flynn v. 
pea and County of San Francisco, 115 
P.2d\3. 


Cal. The mere right to own and 
hold property cannot be made the sub- 
ject of excises—Flynn vy. City and 
County of San Francisco, 115 P.2d 3. 

Cal.App. Regulatory licenses of oc- 
cupationg are imposed under ‘“‘police 
power” of state to protect the health, 
morals, and general welfare of the pub- 
lic, as distinguished from statutes en- 
acted for chief purpose of raising rev- 
enue.—Bekins Van Lines y. Johnson, 
114 P.2d 684. 


Cal.Super. The use tax imposed by 
statute assessing an excise tax on the 
storage, use, or other consumption of 
tangible personal property is ‘not a 
“property tax”, but is an “excise tax’’, 
and is valid. St.1935, p. 1297 et seq., § 
1 et seq.—Brandtjen & Kluge vy. Fin- 
cher, 111 P.2d 979. 

Ill. It is attribute of sovereign pow- 
er to tax any occupation for pur- 
pose of raising revenue and to impose 
and collect tax in form of license.—De- 
partment of Finance vy. Gandolfi, 30 N, 
Hd 137%, 375 Wy 23% i 

Ind. The motion picture industry is 
subject to the “police power’’ in the 
interest of public morals, health and 
safety, and the buildings used and the 
shows given therein may be regulated 
and the operators thereof required to 
pay license fees to defray the cost of 
inspection and regulation—Hollywood 
Theatre Corporation v. City of Indian- 
apolis, 34 N.H.2d 28, 
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ee Nis 
La. A “license tax” has the well- 


defined meaning in the state of Louisi- 
ana of “occupational 


license tax,”—_ 


a) 


Mouledoux v. Maestri, 2 So.2d 11,197 


La. 525. 

La. Under the police’ power, 
power to license is the power to reg- 
ulate, as distinguished from the pow- 
er to levy, a license tax to raise rev- 


enue under the taxing power.—Moule- — 


sits v. Maestri, 2 So.2d 11, 197 La. 


the | 


Mich. Every laborer, farmer, mer- — 


chant, mechanic, 


may be taxed for the privilege of pur- — 


a 
or professional man ~ e. 
{ 
4 


suing his calling, and such taxes are 
not taxes on ‘property’? but are taxes © 


on privileges or civil rights held and 
exercised 
Miller v. Michigan State Apple Com- 
mission, 296 N.W. 245, 296 Mich. 248. 

Mich. Legislature’s designation of 
use tax as a specific excise tax was 
not binding upon the courts in deter- 
mining whether in fact and in law 
tax was a specific tax or an ordinary 
property tax, but designation was 
entitled to much weight and would be. 
accepted as true unless incompatible 


with meaning and effect. of statute as — 


a whole. Pub.Acts 1937, No. 94.—Ban- 
ner Laundering Co. v. Gundry, 298 N. 
W. 73, 297 Mich. 419. 

The use tax 
contradistinguished from an ordinary 
property or ad valorem tax, designed 


to equalize taxation as between tangi- 
by the © 


ble personal property reached 
sales tax and tangible personal prop- 


. erty, to which the use tax applies, and > 


imposed on privilege of using tangible 
personal property which one 7 
caused to become located in the state 
and which is not within exemptions 
provided in_ the’ statute. Pub.Acts 
1933, No. 167, as amended; 
1937, No. 94, and § 2(b); 
artis OSS Sass 


1 wi PR 
Minn. Gasoline taxes levied and col- 4 
lectéd pursuant to statute imposing a ~ 
tax in lieu of all other taxes imposed on | 
the business of selling or dealing in © 
gasoline, are “excise” taxes and are a 


direct charge on the “distributor” 
gascline as defined by the 


of 


Const. art. 9, § 5.—Arneson v. W. H 


has — 


by the sanction of law.— | 


is an excise tax, as oe 


Pub.Acts 7 - 
Const.Mich. 
4.—Banner Laundering ee 
a v. Gundry, 298 N.W. 73, 297 Mich. a 


statute. 
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Mason’s Minn.St.Supp.1940, § 2720-72; tnd 


Barber Co., 297 N.W. 335. . 
Mo. 


ernmental authority without consent of 
parties upon whom the tax igs imposed. 


—City of St. Louis v. Laclede Power 


& Light Co. 152 S.W.2d 23. 


Neb. The power to require a license 
for and to regulate the conduct of pri- 
vate employment agencies 
arom the power to fix prices.—State ex 
rel. 
v. Kinney, 293 N.W. 393. 


N.Y. The business of junk dealers, - 


which provides a market for stolen 
property, may. be regulated in exercise 
of the police power.—People v. Ameri-. 
can Wool Stock Corporation, 
2d. 905; 286" (N.Y.-) 77, reversing seem 
N.Y.8S.2d 781, 174 Mise. 758. 

Or. The purpose of statutes requir- 
ing breeders of fur-bearing animals to 
obtain permits from state game com- 


is distinct — 


Western Reference & Bond Ass’n 


35 N.E. . 


A “license tax” is a “tax”, andi) 
which is an exaction made by. the gov- — 


mission and seizure and forfeiture by — 


commission of fur-bearing animals in 
possession of any person in violation 
of law, was to obtain information for 
commission to aid in enforcement of 
state game laws, and was not to limit 
the raising of fur-bearing animals to 
those specially qualified nor to afford 
the publie protection directly against 


fraud and deception. Laws 1939, p. 
427, § 3; Code Supp.1935, § 39-325, as 
amended by Laws 1939, p. 408, and 


§ 39-425, as amended by Laws 1939, p. 
425; Code 1930, § 39-610.—Belanger vy. 
Howard, 112 P.2d 1022. 

Vt. The power to “license” a busi- 
ness is not Synonymous with “suppres- 
sion’ but contemplates the continued 
existence of the business, placing it 
within bounds, in effect, licensing it, 
—Magwire vy. Village of Springfield, 17 
A.2d 260. 

Wa. The regulation and licensing of 


tax is not assessable. Code W.Va.1931, 
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airports is an exercise of the police 
power. Code 1936, §§ 3074a to 3074i, 
3775a to 38775n.—Batcheller v. Com- 
monwealth ex rel. Rector and_ Visi- 
tors of University of Virginia, 10 S.E. 
2d 529. 

Va. License taxes may be imposed 
as a police regulation or as a purely 
revenue measure.—Williams v. City of 
Richmond, 14 S.H.2d 287, 177 Va. 477, 
134 A.L.R. 833. : 

3 


§ 

C.C.A.Pa. “Taxes” which are but the 
means of distributing the burden of 
cost of government, though commonly 
levied on property or its use, may be 
laid by a state on the exercise of per- 
sonal rights and privileges.—In re Wm. 
Akers, - Jr., Co., 121 F.2d 846, re- 
versing 31 F.Supp. 900; In re Fidelity 
Fuel Co., 121 F.2d 846, reversing 35 
F.Supp. 919; In re Umans Bleachery, 
heh ¥.2d 846, reversing 34 F.Supp. 


C.C.A.W.Va. Income derived from the 
business of contracting conducted in 
West Virginia may be used as the bas- 
is for measuring a privilege tax im- 
posed by that state, and the fact that 
‘the contractor may prepare materials 
in other states for use under the con- 
tract is immaterial if they are used 
in the performance of the contract in 


- West Virginia and the payments are 


dependent on such use, since it is only 
on the basis of receipts in other states 
for work done in other states that the 


11-13-1, 11-13-2, as amended by Acts 
W.Va.1933, 1st Ex.Sess., ¢. 33.—Dravo 
Contracting Co. v. James, 114 F.2d 242. 
A contractor constructing locks and 
dams in. West Virginia under a con- 


‘i tract with the federal government was 


subject to the West Virginia privilege 
tax measured by gross income with re- 
spect to income derived from activities 
which occurred within the state, but 
not with respect to income derived 
from payments made upon deliveries or 
at contractor’s Pittsburgh 
Code W.Va.1931, 11-13-1, 11-13- 
' 9%, 93 amended by Acts W.Va.1933, 1st 
Tx.Sess., ¢. 83.—Dravo Contracting Co. 
y. James, 114 F.2d 242. 


The state of California has 


eries to require a permit for the opera- 
tion of fishing vessels within state wa- 


ters which are taking fish from the wa- 


the. state. St.Cal.1939,. p. 
U.S.C.A.Const. Amend. 


34 F.Supp. 


ters of 


409. 


' The insurmountable difficulties at- 
tendant upon policing waters of Cal- 
-ifornia from the coast to the imaginary 
three-mile limit wherever fishing oper- 
ations occur, the impossibility of dis- 
tinguishing fish taken in state wa- 
- ters from those taken from without, or 
between vessels fishing within from 
those fishing beyond state’s limits, and 
ease with which fraud might be prac- 
ticed by vessels delivering fish taken 
from fisheries of the state to points 
‘outside the state on pretext of operat- 
‘ing solely beyond the three-mile limit, 
justified the state, in interest of con- 
servation of its fisheries under the po- 
lice power, to require permits for the 
operation of fishing vessels taking fish 
from waters of the state for deliv- 
ery outside the state. St.Cal.1939, p. 
' exxxix, § 1110; U.S.Const. Amend. 14. 


_ ' —Mirkovich v. Milnor, 34 F.Supp. 409. 


D.C.Ky. Where the commonwealth of 
Kentucky in consenting to acquisition 
- by United States of lands thereafter oc- 

cupied by Fort Knox did not reserve 
the right to levy any character of tax 
against property owned or privileges 
enjoyed within Fort Knox, but by stat- 
ute relinquished and ced d all rights 
and jurisdiction which she possessed 
over the lands and premises so conveyed 
and exempted them and all government 
property thereon from taxes, so long as 
it remained property of the United 
States, the military reservation of Fort 
Knox came under exclusive jurisdiction 
of the United States and the common- 
wealth could not levy a tax against 
property owned or privileges enjoyed 
within the reservation. Ky.St. § 2376. 


LICENSES 


—Falls City Brewing Co. v. Reeves, 40. 


F.Supp, 35. i 
D.C,Minn. The  Hayden-Cartwright 
Act providing that all taxes levied by 
any state on sales of gasoline and mo- 
tor vehicle fuels may be levied, in the 
same manner, and to the same extent, 
on such fuels, when sold by or through 
post exchanges, located on United 
States military or other reservations, 
when such fuels are not for the ex- 
clusive use of the United States, re- 
fers to “sales taxes” on motor fuels, 
and to such taxes only, and does not 
consent to the imposition of “use tax- 
es” or “privilege taxes’. Hayden-Cart- 
wright Act, § 10, 4 US.C.A. § 12.— 


State of Minnesota v. Ristine, 36 F. 
Supp. 3. 
Since the MHayden-Cartwright Act 


permitting state taxes on motor fuels 


‘sold by or through post exchanges on. 


United States military or other reser- 
vations, when such fuels are not for 
the exclusive use of the United States, 
refers to “salés taxes” only, and since 
the Minnesota gasoline tax 
“sales tax,” the state of Minnesota is 
not entitled to collect the gasoline tax 
on motor fuel which was sold on a 
military reservation and which was 
not for the exclusive use of the Unit- 
ed States. Mason’s Minn.St.Supp.1940, 
§ 2720-70 et seq.; Hayden-Cartwright 
Act, §,/10(a), 4 U.S.C.A. § 12(a).— 
State of Minnesota v. Ristine, 36 F. 
Supp. 3. 

D.C.S.C._ The attempt of the South 
Carolina Tax Commission to enforce 
against United States Army Post Hx- 
change the state statute imposing a 
license tax on privilege of selling beer, 
tobacco products, etc., isa violation of 
immunity from state taxation enjoyed 
by “federal instrumentalities’ under 
the Federal Constitution, notwithstand- 
ing provision in federal statute that no 
person shall be relieved from liability 
for payment of any,state sales or use 
tax on the ground that the tax is levied 
within a federal area, 4 U.S.C.A. §§ 
13(a), 15; Act. S.C. March 10, 1928, 35 
St. at Large, p. 1089, as amended.—vU. 
S..v. Query, 37 F.Supp. 972, affirmed 
Query v. U. S., 121 F.2d 631, 

Ala. Where the federal government 


has exclusive jurisdiction by consent. 


of state over territory except for seryv- 
ice of process issued out of courts of 
state, the state has no authority to levy 
a tax on the privilege of doing busi- 
ness in such territory.—O’Pry Heating 
& Plumbing Co. vy. State, 3 So.2d 316. 

A state has no power to impose a 
license on a transaction which occurs 
in another state and which is not to 
be performed, and which was not ne- 
gotiated in whole or in part in state 
seeking to collect the charge, and in 
which that state has no financial inter- 
est.—O’Pry Heating & Plumbing Co. v. 
State, 3 So.2d 316. 


Ala. A sale of material to federal 
government to be used in promoting its 
governmental enterprises cannot be 
made basis of a state sales tax.—King 
& Boozer vy. State, 3 So.2d 572. 


Where federal government entered in- 
to cost-plus fixed-fee construction con- 
tract with independent building con- 
tractor, which provided that federal 
government, in addition to payment of 
contractor’s fixed fee, should reimburse 
contractor for all actual expenditures in 
performance of work approved by con- 
tracting officer, and provided that title 
to all work, completed or in course of 
construction, should be in federal goy- 
ernment, provision in contract for re- 
imbursement of contractor for payments 
made from his own funds of any ap- 
plicable state or local taxes did not in- 


dicate a purpose to ‘waive’ immunity. 


from levying of state sales tax on ma- 
terials furnished to contractor. Code 
1940, Tit. 51, §§ 752-783, 785, 786, 831, 
—King & Boozer v. State, 3 So.2d 572. 

Congress has power to waive im- 
munity from state taxation which would 
otherwise attach to federal instrumen- 
talities and transactions, but the waiver 
must be clear, and every well-grounded 
doubt upon the subject should be re- 
solved in favor of the immunity. U.S. 
C.A.Const. art. 4, § 8, cl. 2.—King & 
Boozer v. State, 3 So.2d 572, 


is not a. 


YOe . ¥ 


Where federal 
into cost-plus fix I acti 
contract with building contractor whi 
provided that federal government, 


governmen: 


fixed-fee construction | 


addition to payment of contractor’s — 


fixed fee, should reimburse contractor 
for all actual expenditures in per- 
formance of work approved by contract- 
ing offweer, and provided that title to 
all work, 
construction, should be in federal goy- 
ernment, contractor was acting as a 
“broker” for federal government, and 
not as an “independent contractor”, so 
that. purchases by contractor were im- 
mune from state sales tax. Code 1940, 
Tit. 51, §§ 752-783, 785, 786, 831; Act 
Cong. June 13, 1940, 54 Stat. 350.— 
King & Boozer v. State, 3 So0.2d 572, 

Ala. Where federal government en- 
tered into cost-plus fixed-fee construc- 
tion. contract with independent con- 
tractors, a tax could not be levied by 


state on materials purchased at retail ; 
by contractors out of state and shipped  — 


into state for use in performance of 
their contracts under statute imposing 
a tax of two per cent. on fair market 
value of articles of trade imported into 
state by any consumer on which tax 
jevied by statute has not been paid. 
Code 1940, Tit. 51, §§ 787-811, and § 
789.—U. 8S. v. Curry, 3 So.2d_, 582. 
Ariz. A city operates a public util- 
ity in its “proprietary capacity” and 
can be made to pay an excise tax on 
business thereof if the legislature so 
declares.—City of Phoenix v. Moore, 113 
Pi2d 9385: ; 
Fla. In determining validity of state 
tax on gasoline delivered to independ- 
ent contractors for use in construction 
of naval air station under contract with 


completed or in course of 


federal government, the test was not . 


whether the tax was laid directly on 
the United: States or one of its govern- 
mental agencies but whether the, tax 
directly retarded, impeded or burdened 
the United States in the exercise of its 
constitutional powers. Acts 1931, Hx. 
Sess. ec, 15659; Acts 1939, ce. 
Standard. Oil Co. v. Lee, 199 So. 325. 


State tax on gasoline delivered to in- — 


dependent contractors for use in con- 
struction of naval air station on cost-> 


plus basis under contract with federal 


government binding federal government 
to pay all state or local taxes imposed 
on contractors, was not 
withstanding tax would ultimately fall 
on federal government, since contrac- 
tors did not perform any governmental 
function and burden on federal govern- 
ment was consequential and remote. 
Acts 1931, Ex. Sess. ¢«. 15659; Acts 
1939, ec. 19318.—Standard Oil’ Co. y. 
Lee, 199 So. 325. 

Fla. The vocation of a funeral di- 
rector is one which is “affected with 
public interest’’ as respects power of 
Legislature to regulate vocation of em- 
balmers and funeral directors, Acts 
1937, c. 17950, §, 1 et seq.—State Board 
of Funeral Directors and Embalmers for 
Florida v. Cooksey, 3 So.2d 502. 


Where any vocation is “affected. with. 


public interest’ to such extent as to 


warrant the intervention of legislative’ 


action to regulate it to protect that 
public interest, it is within 'the province 
of the Legislature to prescribe the 
qualifications of those who may be per- 
mitted to engage in such vocation to the 
extent’ that such prescribed qualifica- 
tions constitute reasonable requirements 
when applied to the vocation being reg- 
ulated._State Board of Funeral Direc- 
tors and Embalmers for Florida vy. 
Cooksey, 3 So.2d 502. 

lil. The Legislature has power to aid 
administration and insure collection of 
taxes by reasonable measures requiring 
licenses and imposing penalties.—De- 
partment of Finance v. Gandolfi, 30 N_ 
H.2d 737, 875 Il. 237. x 

Iowa. Store owner could not be re- 
quired to collect and remit use tax on 
retail sales made in retail stores locat- 
ed near but outside the boundaries of 
the state to residents of Iowa for use 
in Iowa.—Montgomery Ward & Co. y, 
Nelson, 299 N.W. 401, 230 Towa 942, 
conforming to mandate Nelson vy. Mont- 
gomery Ward & Co., 61 S.Ct. 593, 312 
U.S. 373, 85 L.Hd. 897, reversing Mont- 
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312 US. 716, 85 L.Ed 


1301, mortiocidl 


Ww 
v. Montgomery Ward 


a “311, US. 630, 85 L. 
er) plank: denied Nelson 
Sains Ward & Co., 61 S.Ct. 804, 


Kan. Where airplane Tone atarctinetiad 
company made contract. with federal 
government to enlarge its plant facil- 
ities and to equip them for exclusive 
purpose of making airplanes for gov- 
ernment, and government agreed to 
reimburse company for cost of such 
enlarged facilities and their equip- 
ment in 60 monthly payments, and, 


after such payments were comp leted,’ 
such facilities and equipment would 


become property of government sub-. 
ject to an option in favor of company 
for their acquisition, equipment pur- 
ehased for use in enlarged plant fa- 
cilities was subject either to state sales 
tax or to compensating use tax, as 
against contention that purchases so 
made were gexempt either on ground 
that company was a “governmental 
instrumentality’, or on ground that 
purchases were expressly exempted by 
state statute. Gen.St.1935, 79-3603, 
79-3604, 79-3606, 79-3703, 79-3704.— 
Boeing "Airplane ‘Co. y. State Commis- 


sion of Revenue and Taxation, 113° PR.’ 


Zandt Oe 153. Kan¥/ 712. 
Ky. The legislature has power to 
require payment of license tax on right 


to engage in any pursuit, business or. 


occupation, but such tax Jaws must 
apply equally to all persons of given 
class to be constitutional, and tax dis- 


‘criminating between different members 


of a class, or exempting certain mem- 
bers thereof, is void.—Denton v. Pot- 
ter, 143 S.W.2d 1056, 284 Ky. 114. 
N.M. A state can tax property of in- 
dependent contractor selling commodity 
to government, measured by gross re- 
ceipts, including receipts from perform- 


_ance of governmental contract, or can 
tax contractor’s net income, including — 


income derived from contract with goyv- 


-ernment, and can require payment of 


license or occupation tax on business 
as against contention that contractor is 
an ‘instrumentality of United States.” 

—Peisker vy. Unemployment Compensa- 
or Commission, 115 P.2d 62, 45 N.M. 


N.D. A federal land bank Soy tg pur- 
chased lumber and other building ma- 
terials to be used in the conservation 
and repair of buildings and fences on 
farm lands acquired by the bank 
through the foreclosure of» mortgages 
securing farm loans made pursuant to 
the Federal Farm Loan Act, was liable 
to the state for sales taxes. on such 
purchases, and the imposition of such 


- taxes did not violate the provision of 


the federal Constitution giving Con- 
gress the power to carry into execution 
its constitutional powers, or that provi- 
sion that the laws of the United States 
shall be the supreme law of the land. 
Laws 1937, c. 249, §§ 2, 3(a); Federal 
Farm Loan Act §§ 1 et seq., 26, 12 U.S. 
C.A. § 641 et seq., §§ 931-933; U.S.C.A. 
GConst.jart..1,..§ 8, CL. 18; -art.6, dle2.— 
Wederal Land Bank of St. Paul v. Bis- 
marek Lumber Co., 297 N.W. 42. 
Tex. The state has power to enact 
such regulations for sale of securities 
as will protect the public from fraud 


and imposition by those engaged in 
selling worthless securities. “Vernon’s 
Ann.Civ.St. art. 600a, §§ 1-29, 31-388; 


Vernon’s Ann.P.C. art., 1083a, § Ope 
Kadane v. Clark, 1438 S.W.2d 197, re- 
versing 134 S.W.2d 448. 
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Ala: The privilege of making deliv- 
eries of motor fuels within corporate 
limits to filling stations is a privilege 


subject to power of municipality to - 


tax, conferred by statute, and is a rea- 
sonable basis for classification, and 
levy applies equally to all within class. 


Code 1928, § 2153 et seq.—City of En- 
terprise v. Fleming, 199 So. 691, 240 
Ala. 460. ( 

Ala.App. Municipalities are empow- 


ered to exact licenses for any business, 
trade or profession done _ within 
police jurisdiction. Code 1928, §§ 2152 


, 2154. City of Roanoke vy. Robert- 


‘or wares 


its - 


“gon, “200 So. 437, ‘certiorari aonied, 200 


So. 439, 240 Ala. 62 9° ; 

Ohio App. | wine ‘Carmi “manufae- 
ture” means operation of making goods 
and production of articles 
for use from raw or prepared materi- 


als, a manufacturer who also buys and 
sells becomes a 


‘merchant’, a 
chant” or “dealer” sells to earn a prof- 
it, while ‘‘manufacturer” sells to take 
profit already earned, and any course 
of business whereby manufacturer 
adds dealer’s profit to that of manu- 
facturer makes him a merchant, a bak- 
ery owner and his agent had right to 
sell his bakery products in city with- 
out obtaining peddler’s license ‘under 
city ordinance, in view of statutory 
provision that no municipality may 
require manufacturer to obtain license 
to sell articles manufactured by him. 
Gen.Code,, § 3672.—Nickles vy. HEchel- 
berger, 31 N.E.2d 474, 

The constitutional provision author- 
izing charter cities to adopt and en- 
force local police regulations not in 
conflict with general laws, and stat- 
ute authorizing municipalities to = li- 
cense peddlers, except manufacturers 
selling articles manufactured by them, 
contemplate protection of safety and 
property of bakery. owner and_ his 
agent selling his bakery products. 
Gen.Code, § 3672: Const. art. 18, §§ 3, 
1 Nickles v. Echelberger, 31 N.B.2d 


S.C. Under statute proviaine that 
wholesalers delivering goods to retail- 
ers in any municipality shall not be 
charged a business tax unless whole- 
saler maintains a warehouse in mu- 
nicipality, municipality could not 
charge nonresident wholesalers having 
no warehouse in municipality a busi- 
ness tax on ground that statute should 
be restricted to exempting from tax 
wholesalers delivering goods upon or- 
ders previously taken, analogous to 
rule in interstate commerce, since stat- 
ute does not contemplate that out-of- 
town wholesalers should pay _ license 
whether for delivery or for other acts 
incidental to conduct of business. 
Code 1932, § 74838, as amended by Act 
March 31, 1939, 41 St. at Large, p. 
137.—Ponder v. "City of Greenville, 12 
8.E.2d 851, 196 S.C. 79. 

Under statute providing that whole- 
salers delivering goods to retailers in 
any municipality shall not be charged 
a business license unless wholesaler 
maintains a warehouse within munici- 
pality, wholesalers who did not have 
warehouse in municipality, but operat- 
ed motortrucks and owned refrigera- 
tor units and display racks’ in retail 
establishments, were not liable to pay 
business tax on ground that motor- 
trucks and equipment in retail stores 
were equivalent to a warehouse or es- 
tablishment within municipality.. Code 


1932, § 74383, as. amended by Act 
March 31, 1939, 41 St. at Large, p. 
137.—Ponder v. City of Greenville, 12 
S$,H.2d 851, 196 S.C. 79. 


Tex.Civ.App. The statute legalizing 
horse racing and creating the Texas 
Racing Commission for the regulation 
thereof did not authorize Commission 
to collect license fees for the privilege 
of participating in races in order to 


raise a fund for benefit of injured 
jockeys and trainers, and the state 
bad no interest in such fund nor in 


the unexpended balance thereof depos- 


ited in state treasury ‘‘suspense cash 
account” upon repeal of statute and 
abolition of Commission. Vernon’s 


Ann.Ciy.St. art. 4388; Vernon’s Rae a 
Chtarts. 9645, 648-—1, 648—2, 655a.— 
Daniel. v. Richcreek, 146 S. Ww. py 206, 


error dismissed, judgment correct 
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Ill. Things that are injurious and 
things which may or may not be in- 
jurious according to the way in which 
they are manutactured, managed, or 
conducted may be the subject of regu- 
lation and license by a city.—Chicago 
Cosmetic Co. v. City of Chicago, 29 
N.H.2d 495, 374 Ill. 384. 

N.Y.Sup. A municipality may not 
impose a license on vehicles generally 
and may -not close streets to .vehicles 
of a certain description. Vehicle ana 


“mer-. 


Pittsburgh requiring a license for the 


ee ue! 25 


Traffic Law, $5. 10, 54. 2 eeening vy. Val- “4 
ot, 28 N.Y.S.2d 788, 176 Misc. 826. Pe 

Y.Sup. As respects liability for t 
Met York City sales tax, test is not | 
whether stock of. governmental agency — 
is privately or publicly owned, but i 


whether making of purchase for which «i ee 
sales tax is imposed is for an enterprise ye 
whieh is essential to performance of © 


governmental function for which agen- | 
cy was created. Loc.Laws 1939, p. 219, — 
as amended.—_Home Owners’ Loan Cor- ~ 4a 
poration v. McGoldrick, 29 N.Y.8.2d [ 
365, 176 Mise. 916. 

A’ sales tax was properly imposed on ie iy 
sales of electric current purchased by — ig 
Home Owners’ Loan Corporation for 
use in public halls of four-family. house ha 
taken over by corporation under fore- 
closure of home loan mortgage where, — iy 

. 


when corporation made purchase, even 
though incidental to management of — 
one of properties acquired through fore- 
closure, it was not engaged in perform- 
ance of “governmental function” for — 
ert it was created. Loc.Laws 1939, 
219, as amended; Home Owners! ©) 
Done ‘Act of 1933, § 4 et seq. 512 Tiss sae 
C.A. § 1463 et seq.—Home Owners’ i : 
Loan Corporation v. McGoldrick, 29° 
N.Y.S.2d 365, 176 Mise. 916. 
Pa.Co. The ordinance of the ete of 


operation of mechanical devices, ete., oes 


commonly called ‘‘pin-ball’ — machines, — 
is a lawful and constitutional exercise — 
of the police power.—Commonwealth ex 
rel. v. Shapiro, 89 P.L.J. 210. 
Pa.Com.Pl. Third Class Cities have 
no power to collect license taxes except 
from individuals or corporations en-_ 
gaged in the occupations listed under 
Sec. 2601 of Article XXVI of the Act 
of 1931, P.L. 932, as amended, 53 P.S. 
§ 12198—2601.—City of Allentown vy. 
Personal Finance Co., 19 Leh.L.J. 247. 
YTex.Cr.App. In matters of police 
protection, cities have taxing, as well 
as licensing, power, and owe duty to . er 
furnish needed police protection to all) 2% 
persons engaged in lawful occupations — 
with proceeds of taxes, whether such ~ 


occupations demand much or little 
policing —Ex parte Newberg, 143 S. 
W.2d 786. 


See In re Love & Oshawa [1941] 1 
Dom.L.R. 3638. 


§ 25 eS 
Ariz. The statute providing for the © | 

method of disincorporating towns and ~ 
placing them under control of boards — 
of trustees which are authorized to fix ~ 
the amount of license to be paid by 
any person, if construed as permitting 
the trustees of such towns to license ~ 
attorneys, does not by implication au- 
thorize an incorporated town to license 


attorneys. Code 1939, § 16-102 et oa 

§§ 16-118, 16-201 et seq., and 16-2 07. 
““Yown of Holbrook vy. “Nutting, 114 
P.2d 226. 


Where power to license attorneys did iy 
not appear directly or indirectly in the ee: 
charter of the town of Holbrook, or- — 
dinance imposing license tax on the iy 
practice of law and the conducting of ae 
a title and abstract business was void = 
and its enforcement was enjoined.’ — se 
Code 1939, § 16-102 et seq.; §§ 16-113, a 
16-201 et seq., and 16- 207-—Town of Ay 
Holbrook v. Nutting, 114 P.2d 226, TS ee 

Cal. The City and County of San ks 
Francisco has the power under its free- 
holders’ charter to levy license taxes  — 
for revenue purposes on every kind of 
business except that conducted by sell- 
er or manufacturer of goods, wares or 
merchandise who operates at a fixed 
place of business in city and who is not 
required to secure a permit in accord- 
ance with, or under authority of any 
local health, sanitary, or other ordi- 
nance under the police power. St.1931, 
pp. 2991,'2992, § 24.—Flynn vy. City and 
County of San Francisco, 115 P.2d 3. 

Ky. The statute authorizing cities 
of the fifth class to impose and -eol- 
lect license taxes on all franchises, 
trades, occupations and _ professions, 
contains no limitations, upon _ city’s 
power to exact occupational license 
taxes, and the limitations imposed 
thereon by courts are that such taxes 
must not be discriminatory, that they 
must be based upon reasonable clas- 
sifications, and that they must not be 


, a) ere 
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confiscatory. Ky.St. § 3637-4; Const. 


§§ 181, 181la.—Jellico Grocery Co. Vv. 
City of Whitesburg, 151 S.W.2d 35, 
286 Ky. 470. 


Ky. A wholesale grocery company, 
which solicited orders from retailers 
in a. city in which it maintained no 
warehouse or agency, and which de- 
livered merchandise in its own trucks 
only in fulfillment of such orders aft- 
er their acceptance at company’s home 
office in another city, was ‘‘doing busi- 
ness’ in the city to an extent  suffi- 
cient to authorize collection of $75 an- 
nual license tax, which was shown to 
be neither unreasonable nor discrim- 
inatory, imposed upon all wholesalers 
and stores within or without the city 
selling and delivering inside the city 
with trucks or other conveyances, un- 
der statute authorizing fifth class 
cities, to impose and collect license 
taxes on all franchises, trades, occupa- 
tions, and professions. Ky.St. § 3637- 
4; Const. §§ 181, 18la.—Jellico Grocery 
Co. vy. City of Whitesburg, 151 S.W.2d 
35, 286 Ky. 470: 

La. Plenary authority to levy, im- 
pose and collect a sales or use tax is 
granted to the city of New Orleans 
by its charter, and such grant of au- 
thority is a proper legislative “dele- 
gation of taxing power” rather than 
an unconstitutional “surrender of tax- 
ing power.” Act No. 159 of 1912, § 
1(d, f), as amended by Act No. 338 of 
Const.19 20-9 art. 2008: 15 was 
amended; § 5.—Mouledoux vy. Maestri, 
2 So.2d 11, 197 La. 525. 

Mich. Under statutes, city of De- 
troit had right to issue plumbing per- 
mits and to charge _ fees_ therefor. 
Comp.Laws 1929, §§ 2239, 6716; Pub. 
Acts 1929, No. 266, § 16, and § 4, as 
amended by Pub.Acts 1933, No. 260. 
—Master Plumbers and teamfitters 
Club of Detroit v. City of Detroit, 
Department of Buildings and Safety 
Engineering, 298 N.W. 398, 298 Mich. 
4 


A, 

Minn. The statute delegating to mu- 
nicipalities authority to license and to 
regulate the sale of  nonintoxicating 
malt liquors is a valid exercise of the 
state’s “police power’. Laws 1933, e¢. 
116, § 1.—State v. Ives, 297 N.W. 563. 

Miss. Under statute imposing state- 
wide privilege tax for each county on 
transient vendors of tobacco, authoriz- 
ing municipalities to impose such a tax 
also, and providing that no municipal- 
ity shall levy any tax on any priv- 


¢ ilege which has been duly licensed for 
state-wide purposes, municipalities may 


not impose privilege taxes. Laws 1940, 
ec. 120, §§ 221, 264.—Craig v. Walker, 
2 So.2d 806. 


Wa. The authority of city to impose 
a license tax on business depends upon 
city charter and, if charter contains 
grant of power to impose license tax, 
an ordinance passed in pursuance of it 
occupies same plane with an act of 
Legislature.—Williams v. City of Rich- 
mond, 14 S.H.2d 287, 177 Va. 477, 134 
ACD RR. 1833. 


§ 33 

U.S.Va. Virginia statute imposing a 
license tax upon those engaged in ped- 
dling to licensed dealers or retailers 
at other than a definite place of busi- 
ness operated by the peddler, but ex- 
empting manufacturers which are tax- 
able on capital by the state or dis- 
tributor of manufactured goods paying 
state license tax on his purchases, does 
not violate the ‘equal protection” 


' clause of Federal Constitution, in view 


of fact that the statute is but one por- 
tion of a comprehensive scheme of tax- 
ation, and but for such statute the 

eddlers would be the only vendors in 
Virginia to escape some form of tax- 


ation. Tax Code Va. §§ 73, 188, 192, 
192b; U.S.C.A.Const. Amend. 14,— 
Caskey Baking Co. v. Commonwealth 


of Virginia, 61 S.Ct. 881, 313 U.S. 117, 


85 L.Ed. —, affirming 10 S.E.2d 535, 
176 Va. 170. 


Ala. The courts are not to scrutinize 
the amount of license tax imposed by 
eity too narrowly.—City of Andalusia 
vy. Fletcher, 198 So. 64. 

The mere fact that municipality had 
rendered no service to particular busi- 
ness and that such business had never 


LICENSES 


called for or needed any service was im- 
material in determining validity of li- 
cense ordinance and inadmissible as 
proof.—City of Andalusia v. Fletcher, 
198 So. 64. 

When license-fixing ordinance is un- 
der attack, the whole area within the 
police jurisdiction is to be considered 
together with the number of business 
houses, the population of the munici- 
pality and all factors to be considered. 
ay of Andalusia v. Fletcher, 198 

0. 64. 

Ala. The provision of the General 
Revenue Act that no license or privi- 
lege tax, or other charge, for the privi- 
lege of doing business, shall be im- 
posed by any municipal corporation on 
any fire insurance company writing in- 
dustrial insurance, does not, on the 
ground that the Legislature imposed 
a state license tax on companies writ- 
ing industrial fire insurance, violate 
the section of the Constitution provid- 
ing that the Legislature shall not €n- 
act any law which will permit pay- 
ment of a privilege, license, or other 
tax to the state and relieve the payor 
from payment -of all other privilege 


and license taxes in the state. Gen. 
Acts 1935, p. 555, § %48, Schedule 
160.17; Const.1901, § 221.—City of 


Birmingham v. Home Ins. Co., 198 So. 
716, denying certiorari 198 So. 713. 

Ala.App. The provision of the Gen- 
eral Revenue Act that no license or 
privilege tax, or other charge, for the 
privilege of doing business, shall be 
imposed by any municipal corporation 
on any fire insurance company writing 
industrial insurance does not, on 
ground that the Legislature imposed 
a state license tax on companies writ- 
ing industrial fire insurance, violate 
the section of the Constitution provid- 
ing that the Legislature shall not en- 
act any law which will permit payment 
of a privilege, license, or other tax to 
the state and relieve the payor from 
payment of all other privilege and li- 
cense taxes in the state. Gen.Acts 
1935, pp. 550, 552, 555, § 348, Sched- 
ules 160.4, 160.10, 160.17; Const.1901, 

221.—City of Birmingham v. Home 
ns. Co., 198 So. 718, certiorari de- 
nied 198 So. 716. 

Ariz. The act regulating practice of 
photography for hire, which establishes 
a board of examiners to issue licenses 
to such applicants as qualify as to 
competency, ability and integrity, and 
which prohibit sale of photographs by 
unlicensed photographers, is not a 
proper exercise of “police power,” and 
is unconstitutional as violative of ‘‘due 
process of law” clause of both federal 
and state constitutions. Code 1939, §§ 
67-1601 to 67-1615; U.S.C.A.Const. 
Amend. 14; Const.Ariz. art. 2, § 4.— 
Buehman v. Bechtel, 114 P.2d 227, 134 
A.L.R. 1374. 


Ark. The imposition by ordinance of 
license on person peddling drygoods, 
notions, wearing apparel, household 
goods, or other articles was not inhib- 
ited by Constitution of United States, 
as respects conviction of persons ped- 
dling religious books.—Cole y. City of 
Fort Smith, 151 S.W.2d 1000. 

Cal. The Retail Sales Tax Act pro- 
vision that State Board of Equaliza- 
tion must file a certificate specifying 
amount of delinquent tax, interest and 
penalties, with the name and _ last 
known address of retailer liable, and 
requesting that judgment be entered 
against retailer in amount set forth 
and that county clerk shall immediate- 
ly enter judgment against the retail- 
er, is not violative of the ‘‘due proc- 
ess’? clauses of the Federal or State 
Constitutions. St.1935, pp. 1259, 1260, 
1261, 1262, 1265, §§ 17, 18, 20, 21;.26, 
33; U.S.C.A.Const. Amend. 14; Const. 
Cal. art. 1, § 13.—People v. Skinner, 
ve P.2d 488, prior opinion 110 P.2d 

The provisions of Retail Sales Tax 
Act that State Board of Equalization 
may file in county clerk’s office a cer- 
tificate specifying amount of delinquent 
tax, and requesting that judgment be 
entered against retailer in amount set 
forth in certificate, and that county 
elerk shall immediately enter a judg- 
ment against retailer, do not yest in 


board arbitrary or unreasonable pow- 
ers nor constitute “special legislation’, 
law being “general law’? applicable to 
all retailers of kane property. St. 


Const. art. 4, § 


1935, p. 1262, § 2 
Dts ‘ d 438, 


25.—People v. Skinner, 115 P.2 
prior opinion 110 P.2d 41. 

Cal.App. The Cosmetology Act, when 
applied to occupation of facial massage 
as practiced by plaintiff, imposed ar- 
bitrary and unreasonable conditions by 
requiring those engaged in facial mas- 
saging to be trained and experienced in 
and to pass examination in different 
and unrelated subjects such as sham- 
pooing, waving, coloring, dressing and 
care of hair, and attempted enforce- 
ment of act against plaintiff amounted 
to taking of her property without 
“due process of law’ and a denial to 
her of “equal protection of the laws.” 
$t.1927, p. 1711, as amended; U.S.C.A. 
Const. Amend. 14, § 1; Const.Cal. art. 
1, §§ 1, 11, 13, 21.—Whitcomb v. Emer- 
son, 115 P.2d 892. ; } 

Cal.Super. The use tax. imposed by 
statute assessing an excise tax on the 
storage, use, or other consumption of 
tangible personal property is not a 
“property tax”, but is an “excise tax’, 
and is valid. St.1935, p. 1297 et seq., 
§ 1 et seq.—Brandtjen & Kluge v. 
Fincher, 111 P.2a 979. : 

Provisions of Use Tax Act requiring 
retailer, in certain cases where he can 
be reached, to collect tax and pay it 
over to state are valid, and set up a 
statutor scheme making retailer an 
agent of state for collection, but, such 
provisions do not shift direct burden of 
tax from buyer to retailer, nor do 
they relieve buyer from primary liabil- 
ity cast on him under act unless he 
pays tax to retailer. St.1935, pp. 1297 
et seq., 1298, 1300, 1307, 1308, §§ 1 et 
seq., 3, 6, 21, 22.—Brandtjen & Kluge 
y. Fincher, 111 P.2d 979. 

App.D.C, The measure of the busi- 
ness privilege tax imposed on gross re- 
ceipts derived from sales made by non- 
residents to their customers in the Dis- 
trict of Columbia suffices as an _ap- 
portionment to make the taxing power 
exerted by Congress in legislating for 
the District bear a reasonable fiscal 
relation to the protection, opportuni- 
ties, and benefits given by the District 
to the business of the nonresidents car- 
ried on in the District within the “due 
process” clause of the Fifth Amend- 
ment. D.C.Code Supp. V, T. 20, §§ 970 
(G82 2) Foe 90a e970 SULSSeCUANConst 
Amend, 5.—Panitz v. District of Colum- 
bia, 122 F.2d 61. é 

Fla. The permit or license features 
of statute defining practice of beauty 
culture and requiring a license or cer- 
tificate of registration as a condition 
precedent to practicing beauty culture 
are not unenforceable on ground that 
enforcement of statute provides for 
more money than is necessary for ad- 
ministration of statute, since disposi- 
tion of money accruing from enforce- 
ment of statute was for legislative 
consideration. Acts 1935, ¢. 16800.— 
Gillett v. Colson, 198 So. 109. 


Fla. The statutory requirement that 
each funeral director shall be a li- 
censed embalmer is not unconstitution- 
al on ground that requirement is unrea- 
sonable or unwarranted. Acts 1937, ec. 
17950, p. 480, § 8, subd. 2(e).—State 
Board of Funeral Directors and Bm- 
pane for Florida v. Cooksey, 3 So.2d 

The statute providing that no person 
shall be examined for license as funeral 
director unless he shall have been a 
practicing licensed embalmer in the 
state for at least one year, shall have 
been associated with some licensed fu- 
neral director for at least 12 months, 
and shall have been vouched for by at 
least two licensed funeral directors, and 
that any person who was a duly li- 
censed funeral director or embalmer un- 
der laws of the state at time of pas- 
sage of statute should be considered 
duly licensed and that such license 
should continue in foree until end of 
the year and should be subject to re- 
newal as are other licenses issued 
under the statute is not unconstitutional 
as in violation of Fourteenth Amend- 
ment or Declaration of Rights of State 
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.S.C.A.Const. Amend. 14, § 1; Const. 
Fla. Declaration of Rights, § 12.— 
State Board of Funeral Directors & Em- 
balmers for Florida v. Cooksey, 3 So. 
20.5025 2 

Il. Since petroleum products, alco- 
hol and other inflammable or explosive 
substances and at times toxic sub- 
stances are used in the manufacture of 
cosmetics, the city of Chicago had the 
implied power to regulate and license 
the manufacture of cosmetics under 
its chemical or paint factories or- 
dinance. Smith-Hurd Stats. ¢, 24, 
65.3, 65.62, 65.64, 65.65, 65.77.—Chicago 
Cosmetic Co. vy. City of Chicago, 29 N. 
H.2d 495, 374 Ill. 384. 

Ill. Section of Retailers’ Occupation 
Tax Act providing that if it shall ap- 
pear that an amount of tax penalty or 
interest has been paid which was not 
due, then such amount shall be credit- 
ed against any tax due or to become 
due from the person who made the er- 
roneous payment is not unconstitution- 
al on theory that it delegates judicial 
power to an administrative board, since 
the section does not require exercise of 
judicial power but merely requires ad- 
ministrative officer or board to recog- 
nize the result of a hearing held in-ac- 
cordance with the act or the final judg- 
ment of a court invalidating the tax. 
Smith-Hurd Stats. c. 120, § 445.—Peo- 
ple ex rel. Swartchild & Co. v. Carter, 
35 N.E.2d 64, 376 Ill. 590. 

Section of Retailers’ Occupation Tax 
Act providing that if it shall appear 
that an amount of tax penalty or in- 
terest has been paid which was not 
due, then such amount shall be credited 
against any tax due or to become due 
from the person who made the errone- 
ous payment, is not unconstitutional 
because there are no procedural re- 
quirements set up in the section re- 
quiring a hearing in view of fact that 
authority is given by another section 
to prescribe rules which are subject to 
judicial test. Smith-Hurd Stats. e. 
120, §§ 445, 451.—People ex rel. Swart- 
child & Co. v. Carter, 35 N.E.2d 64, 
376 Ill. 590. 


Ill, The statute requiring retailers’ 
occupation tax erroneously paid to be 
eredited against tax due or refunded, 
with limitations on time for making 
claim, is constitutional. Smith-Hurd 
Stats. ec. 120, 445.—People ex rel, 
Adams v. McKibben, 35 N.E.2d 321, 
377 Tl. 22. 


La. The “sales or use tax’’ levied 
by ordinance of the city of New Or- 
leans is an “excise tax’? rather than 
a “license tax” within constitutional 
provision permitting license taxes to 
be levied on such classes of persons 
as the LE pabire may deem proper, 
and prohibiting any political subdi- 
vision from imposing a greater license 
tax than is imposed for state purposes. 
Act No. 159 of 1912, § 1(f), as amerd- 
‘ed by Act No. 338 of 1936; Const. 
1921, art. 10, § 8, as amended.—Moule- 
doux v. Maestri, 2 So.2d 11, 197 La. 
525. 


Mich. The use tax is not subject to 
constitutional provision limiting taxes 
against property to 1% per cent. of 
the assessed valuation, since the use 
tax is not a tax assessed against prop- 
erty but instead is a specific. tax. 
Pub.Acts 1937, No. 94; Const.Mich. 
art. 10, § 21.—Banner Laundering Co, 


pV Gundry, 298 N.W. 738, 297 Mich. 419. 


If Use Lax Act as passed by the 
Legislature had no inherent defects 
and was not being administered in an 
unlawful manner as against specific 
taxpayers, they were not entitled to 
have the act decreed unconstitutional 
or to have its enforcement as against 
them enjoined. Pub.Acts 1937, No. 94. 
—Banner Laundering Co. v. Gundry, 
298 N.W. 73, 297 Mich. 419. 

The Use Tax Act is not unconstitu- 
tional if construed as imposing a tax 
only upon property merged into the 
common mass after effective date of 
the statute. Pub.Acts 1937, No. 94.— 
Banner Laundering Co. v. Gundry, 298 
N.W. 73, 297 Mich, 419. 

Enforcement of the Use Tax Act 


1 


 LIGENS 


i ay 


oS ae 


‘should not be enjoined nor should it be 
‘held constitutionally invalid as lacking 


“uniformity” or depriving those sub- 
jected to the tax of “due process of 
law’’ or “equal protection of the law’’, 
notwithstanding some imperfection may 
exist in administration thereof, or that 
by reason of exemptions the tax in 
specified circumstances is not imposed. 
Pub.Acts 1937, No. 94; Const.Mich. 
art. 2, § 16; U.S.C.A.Const. Amend. 14. 
—Banner Laundering Co. y. Gundry, 
298 N.W. 73, 297 Mich, 419. 

Minn. The legislative determination 
in the act imposing gasoline taxes, that 
the whole tax imposed on distributors 
of gasoline should be computed on a 
basis of 97 per cent. of: the gross gal- 
lonage, allowing a 3 per cent. deduction 
for evaporation and loss, is not, uncon- 
stitutional. Mason’s Minn.St.Supp.1940, 
§ 2720-72.—Arneson y. W. H. Barber 
Cor 29i NOW. S3be A 

Miss. The amendment which sub- 
jects leased premises and fixtures to 
seizure and sale for payment of sales 
taxes due by lessee but which permits 
recovery back of the tax by a lessor 
who is improperly charged therewith, 
and which permits lessor to petition 
for hearing on receipt by him of a 
demand to pay the taxes does not 
deny “due process of law’ as applied 
to an oil company which is required 
to pay sales taxes due by a filling sta- 
tion lessee, notwithstanding that 
amendment does not declare that tax 
shall constitute a debt of the lessor or 
that amendment does not give lessor 
right to examine books of lessee. 
Laws 1938, c. 113, §§ 6—-8.—Standard 
Oil Co. v. Stone, 2 So.2d 155. 

Neb. The statute for licensing of 
funeral directors would be arbitrary 
and an unreasonable and unconstitu- 
tional exercise of the police power if 
construed to require a funeral director 
to carry any number of caskets in 
stock in his place of business. Comp. 
St.Supp.1939, §§ 71-3209 to 71-3212, 
71-3218(2) (1) to 71-3220.—Golden vy. 
Bartholomew, 299 N.W. 356. 


‘N.H. That no deduction in statute 
imposing state tax on tobacco products 
sold at retail is made for federal excise 
tax paid by. manufacturers does not 
make tax statute invalid since a retail- 
er does not pay federal tax except as it 


is included in price charged by whole-, 
Laws 1939, ¢c. 167, § 1, subd. 5; 


saler. 
Laws 1939, c. 167, §§ 1, subd. 3, 5, 7, 
as amended by Laws 1939, c. 180, § 1. 
—Havens y. Attorney General, 14 A.2d 
636. 

A license fee of $1 imposed on dealers 
in tobacco products is not objection- 
able as being a “tax”. on dealers since 
fee does not cover much more than 
clerical expense involved. Laws 1939, 
ec: 167, § 1, subd. 5; Laws 1939, ¢c. 167, 
§ 1, subd. 5, as amended by Laws 1939, 
- 0, § 1—Havens v. Attorney Gen- 
eral, 14 A.2d 636. 

That a retail dealer in tobacco prod- 
ucts may have suffered some loss or 
profits through diminished business 
because customers were buying cheap- 


er tobacco products did not make 
invalid the statute imposing a tax 
at rate of 15 per cent. on value of 
all tobacco products sold at retail. 


Laws 1939, ec. 167, § 5, as amended by 
Laws 1939, c. 180, § 1—Havens y. At- 
torney General, 14 A.2d 636. 

N.Y. The provisions of the Adminis- 
trative Code requiring junk dealers to 
be licensed constitute a valid exercise 
of police power. Administrative Code, 
§§ B32—113.0, B32—114.0.—People v. 
American Wool Stock Corporation, 35 
N.E.2d 905, 286 N.Y. 77, reversing 21 
N.Y.S.2d 781, 174 Mise. 758, 

N.Y.Sup. ‘The statute requiring 
plumbing and drainage of buildings 
in cities to be performed by persons 
authorized under rules and regulations 
of local board did not, authorize adop- 
tion of city plumbing code providing 
that only licensed plumbers should be 
permitted to do plumbing work, since 
Joecal board has power to authorize only 
employing plumbers, and hence the 
statute would be unconstitutional if 
so construed. General City Law, § 44, 
subd. 2; § 53.—People ex rel. Stepski 


eas patel. 
¥. paartond, ‘21 N.Y.S.2d 635, 174 Mise. a 
N.¥.Sp.Sess. Administrative Code of 


the City of New York requiring license! 
for hawking or selling merchandise in . 


the streets of the city was constitution- i 


al, since Legislature in exercise of 
police power may regulate use of the 
streets, provided regulation does not 
undertake to prohibit the distribution | 
or sale of pamphlets, leaflets, and other 
printed matter as well as newspapers J 
and periodicals, and such Administra- 1, 
tive Code was a “regulation” and not — | 
a “prohibition.” Administrative Code, 
§§ B36-89.0, B36-90.0.—People v. Sam- | 
uels, 28 ‘N.Y.S.2d 113, j 
N.Y.Mag.Ct. The Administrative Code 
provision requiring a solid fuel vehicle 
license for transporting coal on public ~— 
streets of the city of New York is a “a 
reasonable exercise of ‘‘police power” 
to promote public welfare, and is not — 
invalid on ground that it interferes 


x 


with ‘interstate commerce.” Adminis- 
trative Code, § B36-29.0, subd. _ b; 
Vehicle and Traffic Law, § 54; U.S:C.A. — 


Const. art. 1, § 8, cl. 3—People, on + 
Complaint of Marquardt, v. Adduci, 28 
N.Y.S.2d 511, 176 Mise. 697. yt 
Ohio App. The state has authority — 
to impose tax on use of tangible per- — 
sonal property which has been subject 
of interstate commerce, but has come © 7 
to rest and is being used in state, and 
such tax does not conflict with com- 
merce, “due process of law” or ‘‘equal 
protection of Jaw” clauses of federal — 
constitution. Gen.Code, § 5546-25 et — 
seq.; U.S.C.A.Const. Amend, 14.—State 
v. Fields, 35 N.B.2d 744. i Re 
The state Use Tax Act is not uncon- 
stitutional as authorizing state tax 
commission to exercise essentially leg- 
islative functions. Gen.Code, § 5546-25 


et seq.; Const. art. 2, § 1.—State v. 
Fields,-35 N.H.2d 744. ‘ ye: 
Ohio App. The act providing for re- 


demption of prepaid sales tax receipts, 
which act excludes vendors from pre- 
senting receipts for redemption and 
permits. benevolent organizations in \. 
existence on its passage to present re- — 
ceipts without proof of assistance in ts 
collection of tax, although such proof — 
is required of others presenting re- 
ceipts, is valid. Gen.Code, §§ 5546-26a, 
Base Aeh aaMrchel v. Byatt, 35 N.E2Zdieo 


Ohio App. An ordinance requiring all 
persons engaged in the business of dry 
cleaning and pressing to secure a li- | 
cense and as a prerequisite to the is- 
suance of a license to an establishment 
located outside a municipality requir- — 
ing owner or operator to give a $1,000) 
cash bond, conditioned that all property { 
removed from the municipality will be ~ 
accounted for, imposed an excessive and 
unjustifiable burden on dry cleaning es- | 
tablishments located outside the mu- 
nicipality and was violative of Ohio con- 
stitutional provision declaring that all ~ 
men have certain inalienable rights, 6 
among which are the acquiring, possess- 4 
ing and protecting property and seek-- 
ing and obtaining happiness and safety a 
and the “equal protection” clause of © 
the Fourteenth Amendment of the Fed- q 
eral Constitution. U.S.C.A. Const, {am 
Amend, 14, § 1; Const. Ohio art. 1, § 1; 2 
art. 18, § 3.—Myers y. City of Defiance, A 
36 N.H.2d 162, 67 Ohio App. 159. 
Ok1.Cr.App. A city ordinance re- 
quiring a license fee in the sum of $5 
per day in advance for hucksters, ped- 
dlers, hawkers, agents, or solicitors, 
desiring to sell, solicit to sell, or to 
take orders for the sale of any article 
on the streets of the city, was illegal 
and inapplicable to photographers or 
their agents, in view of general statute 
authorizing a tax against photogra- 
phers and their agents, in addition to 
the classes named in the_ ordinance, 
since, if tax was to be levied against 
photographers and their agents, they 
should have been specifically named in 
the ordinance. 11 OKkI.St.Ann. § 651.— 
Ex Parte Davis, 114 P.2d 186. 
Yex.Civ.App. An ordinance requir- 
ing manufacturers of bread to pay an 
annual license and inspection fee as a 
prerequisite to selling bread within 
the city and requiring payment of an 
additional sum on mileage basis if 
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bakery is situated outside the city 
would be held invalid in conformity 
with answer of the Supreme Court to 
a certified question.—Jones Fine Bread 
Co. v. City of Groesbeck, 151 S.W.2d 
234, conforming to answer to certified 
guceion “148, S.W.2d- 195; 136 Tex: 
23. 
Wash. The fuel oil distributors’ ex- 
cise tax statute of 1937, imposing one- 

- fourth cent a gallon tax in addition to 
any other taxes provided by law on fuel 

oil distributors without placing a sim- 

ilar tax upon distributors of solid fuel 
such as coal, coke, wood and sawdust, 

is not violative of ‘‘equal protection” 
clause of Federal Constitution and 
“equal privileges and immunities” pro- 

. -yision of the State Constitution on 
: ground that the classification is not 
founded on reasonable distinction, since 
fuel oil and solid fuel differ physical- 
ly, in methods of use and in uses to 
which they may be put, and in other 
respects, and the distinction bears a 
reasonable relation to the purpose and 
‘policy of taxation... Laws 1935, ¢. 180, 


~ e. 116; Const.Wash. art. 1, § 12; US. 
 C.A.Const. Amend. 14.—Texas Co. v. 
3 Cohn, 112 P.2d 522, followed in Inland 
Empire Refineries v. State, 112 P.2d 
541 and Montana Headlight Oil Co. v. 
’ State, 112 P.2d 541, 
a A classification of commodities, busi- 
nesses or occupations for excise tax 
purposes under which the classes are 
taxed at unequal rates or one class is 
‘ taxed and another is exempt is not un- 
 ¢onstitutional if it rests upon some 
_ reasonable basis of difference or policy 
which difference need not be great.— 
- ‘Texas Co. v. Cohn, 112 P.2d 522, fol- 
lowed in Inland Empire Refineries y. 
State, 112 P.2d 541 and Montana Head- 
light Oil Co. v. State, 112 P.2d 541. 
- In classifying commodities, businesses 
"or occupations for excise tax purposes, 
_» difference need not be great but is suf- 
ficient if based on physical and chem- 
ical dissimilarity of commodities or 
» differences in the character or manner 
of their uses, or if reasonably related 
to some lawful taxing policy of the 
gtate such as greater ease or economy 
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tion of burdens of taxation.—Texas Co, 
' vy. Cohn, 112 P.2d 522, followed in In- 
- jJand Empire Refineries v. State, 112 P, 
_ 2d 541 and Montana Headlight Oil Co. 
) © v. State, '112 P.2d 541. 
- Wash. The 1939 amendment provid- 
ing for the collection of the compen- 
gating use tax retroactively to April 
~ 30, 1935, is invalid as exceeding limit 
of permissible retroactivity. Laws 
1935, ce. 180, § 35, as amended by Laws 
P 1939, ¢«. 9, § 3(b).—State v. Pacific Tel. 
">  & Tel. Co., 113) P:2d 542;: Northern 
. . suite Ry. Co. v. Henneford, 113 P.2d 
~~ Wash, Statutory proviso whereby 
proceeds of gasoline tax allocated to 
motor vehicle fund were appropriated 
to payment of unpaid assessments for 
; improvement of a Seattle street which 
formed part of primary state highway, 
which assessments were valid liens 
against property in the assessment dis- 
, trict, and to reimbursement of individ- 
os uals who had paid such assessments, 


all of which assessments had, by ju- 


_ . dicial decree or other equally binding 
ie proceeding, been declared lawful, vio- 
lates constitution prohibiting the legis- 

: Jature from enacting any “private law” 


j 


or ‘special law’ releasing or extin- 
% guishing indebtedness of any person or 

corporation to any municipal corpora- 
tion and constitutional amendment pro- 
viding that all taxes shall be levied 
and collected for public purposes only. 
Rem.Rev.Stat. § 6600—3a(a, b); Const. 
art. 2, § 28, subd..10; Amend. 14.— 
Bee ex rel. Collier v. Yelle, 115 P.2d 


Wis. The statute relating to painters’ 
licenses is unconstitutional, St.1939, § 
101.40.—State v. Peck, 297 N.W. 572, 
237 Wis. 596. 

Wis. The restaurant license stat- 
ute amendment requiring restaurant 
and kitchens to be completely and ef- 


i, -§ 78 et seq., as amended by Laws 1937, © 


LICENSES 


fectively separated from other busi- 
ness in same place, and applying only 
to restaurants established after ef- 
fective date of amendment is violative 
of State and Federal Constitutions as 
denying to an operator desiring to op- 
erate a restaurant after effective date 
of amendment ‘‘due process of law” 
and “equal protection of law’’, since 
if protection of public health an 
safety require partitions in case of 
business commenced after enactment 
of amendment, then such considera- 
tions would also require partitions in 
an existing business. St.1939, § 160.- 
02(1; 2); - U.S.C.A.Const. «Amend. 14} 
Const.Wis. art. 1, § 1.—State ex rel. 
F. W. Woolworth Co. vy. State Board 
of Health, 298 N.W. 183, 237 Wis, 638. 


§ 36 

N.H. The imposition of a Sales tax 
on, the sale of tobacco products sold 
at retail is not arbitrary or unreason- 
able. Laws 1939, c. 167, as amended 
by Laws 1939, c. 180.—Havens y. At- 
-torney General, 14 A.2d 636. 

Under the statute imposing a. tax at 
the rate of 15 per cent. on value of 
all tobacco products sold at retail in the 
state, method of determining value of 
tobacco, which is to be measured by 
the usual selling price, is. authorized. 


Laws 1939, c. 167, §.1, subd. 5; Laws 
1939, °c..:167, §§ 1,, subd.) 3,0; %,.as 
amended by Laws 1939, ec. 180, § 1.— 
Havens vy. Attorney General, 14 A.2d 


636. 


‘ § 38 
Pa.Com.Pl. .The tax of 1¢ upon each 
ten cigarettes or fraction thereof. im- 
posed upon sales by dealers need not 
be based upon the value of the ciga- 
rettes.—Stephano Bros. v. Hamilton, 48 


Dauph. 439, 

\ § 41 
U.S.N.H. The provision in New 
Hampshire statute, for licensing of 


parades and processions, establishing 
a range of fees from a nominal amount 
of $300 was not unconstitutional, 
where the fee was imposed for purpose 
of meeting the expense incident to the 
administration of the statute and to 
the maintenance of public order in the 
matter licensed. Pub.Laws N.H.1926, 
ec. 145, § 4; U.S.C.A.Const. Amend. 14. 
—Cox vy. State of New Hampshire, 61 
S.Ct. 762, affirming State v. Cox, 16 A. 
2d 508. 

There is nothing contrary to the 
Constitution in the charge of a fee for 
a parade limited to the purpose of 
meeting the expense incident to admin- 
istration of licensing act and to the 
maintenance of public order in the 
matter licensed. U.S.C.A.Const. Amend. 
14,—Cox v. State of New Hampshire, 
61 S.Ct. 762, affirming State v. Cox, 16 
A.2d 508. 


Ala. In suit to recover gasoline tax- 
es paid to city as license fee, the tax- 
ing ordinance was presumed to have 
been passed in valid exercise of the 
police power and not as a source of 
revenue, and court would not disturb 
action of the municipal body in fixing 
amount of fee unless manifest abuse 
of power appeared. Gen.Acts 1927, p. 
674._City of Andalusia yv. Fletcher, 
198 So. 64, 


Alaska. An indictment charging den- 
tist, who had paid $10 license fee im- 
posed by. comprehensive act regulat- 
ing practice of dentistry, with having 
failed to pay $10 license fee required 
by the General Occupational Tax Act 
was not demurrable on ground that 
‘the claimed license fee was invalid as 
“double taxation” and as arbitrary and 
unreasonable, since the statutes im- 
posed annual license fee which is an 
“excise tax’ not required to be uni- 
form. Comp.Laws 1933, §§ 1128, 3138; 
U.S.C.A.Const. Amend. 14.—U. §S. vy. 
Dasher, 9 Alaska 719. 

_ Ark. The business of operating mov- 
ing picture shows is a lawful business, 
and it may not be suppressed or unrea- 
sonably burdened by license fees and 
taxes which are unreasonably high or 
discriminatory. Pope’s Dig. §§ 9589, 
9601.—City of Morrilton v. Maleo Thea- 
tres, 149 S.W.2d 55. 

Fla. That the statute concerning li- 
cense tax to be paid by shows, when 


) erby 


applied to operator of roller 4d 


meetings conducted in a tent or tempo- — 
rary structure in city of Miami, would ~ 


require operator to pay an annual li- 
cense tax of $900 to conduct meetings, 
which amount was allegedly unreason- 
able and confiscatory, was not ground 
for refusing to apply statute to op- 
erator in view of constitutional provi- 
sion granting to Legislature power to 
enact legislation levying tax on_ li- 
censes. Comp.Gen.Laws 1927, § 1244; 
Const. art. 9, § 5.—State ex rel. South- 
oT Roller Derbies v.' Wood, 199 So, 

Fla. A license tax of $50 required 
of merchants, wholesalers, jobbers or 
distributors having a capital invest- 
ment not to exceed $10,000, was not so 
unreasonable and excessive as to re- 
sult in its invalidity—Quigg v. State 
ex rel. Miller, 199 So, 489. 

Ill. The fact that license fee exacted 
by city by ordinance might exceed 
the probable expense of issuing the li- 
eense and inspecting the business 
would not, standing alone, establish 
the claim that the ordinance was 
adopted for revenue alone, and invali- 
date the ordinance.—Chicago Cosmetic 
Co. v. City of Chicago, 29 N.H.2d 495, 
874 Ill. 384. : 


Ky. The statute authorizing cities of 


the fifth class to impose and collect, 
license taxes on all franchises, trades, 
occupations and professions, contains no 
limitations, upon city’s power to exact 
occupational license taxes, and the limi- 
tations imposed thereon by courts are 
that such taxes must not be discrimina- 
tory, that they must be based upon rea- 
sonable classifications, and that they 
must not be confiseatory. Ky.St.' § 
3637-4; Const. §§ 181, 181a.—Jellico 
Grocery Co. v. City of Whitesburg, 151 
S.W.2d 35, 286 Ky. 470. : 
Ky. A mere possibility of doing 
business in city to a justifiable extent 
was not proper criterion for determin- 


-ing validity of ordinance establishing 


an occupational license fee to be paid 
by agents soliciting linen supply serv- 
ice in city for concerns located else- 
where, but question was whether busi- 
ness actually being done and reason- 
ably to be expected within city by con- 
cerns located elsewhere was so little 
and the profits so small that license 
fee attempted to be placed upon it was 
not justifiable in law.—Southern Linen 


‘Supply Co. v. City of Hazard, 151 S.W. 


2d 758, 286 Ky. 626. K 

Courts will interfere with the discre- 
tion of the legislative authority of a 
city witn respect to imposing occupa- 
tional license fees when a license is so 
excessive as to be grossly unreasonable 
and disproportionate to the business 
being done and that which experience 
reasonably shows can be done by one 
required to obtain license.—Southern 


Linen Supply Co. v. City of Hazard, ~ 


151 S)W.2d 758, 286 Ky. 626. 

A business consisting of furnishing 
linen supply service was not one that 
could be licensed by a city to the point 
of prohibition or confiscation or sup- 
pression. of profits—Southern Linen 
Supply Co. v. City of Hazard, 151 S.W. 
2d 758, 286 Ky.. 626. 


Evidence that gross receipts of a 
linen supply service company were ap- 
proximately $45 per month when com- 
pany solicited business in a city having 
ordinance fixing $400 as an occupation- 
al license fee to be paid by agents so- 
liciting linen supply service within city 
for concerns located elsewhere, 
that ‘company’s expenses were $72.40 
a month while soliciting business with- 
in city, and that local companies were 
not required to obtain a license to ren- 
der similar services, warranted conclu- 
sion. that. ordinance was invalid. 
Southern Linen Supply Co. v. City of 
Hazard, 151 S.W.2d 758, 286 Ky. 686. 


La. The statute imposing a $5,000 
license fee for privilege of collecting 
money or other valuable consideration 
for rights, royalties, or rents on copy- 
righted music books and certain other 
things, the fee to be paid to each 
parish in which any collection is made 
or attempted to be made, is unconstitu- 
tional as violative of Fourteenth 


- 


and ~ 
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ent, where th Shawne of the 
was “ereatly - ‘in excess of any | 


a 

oe that could be collected by de-— 
; Fan dant: 
C.A.Const. Amend, 14.—State v. Tueas, 


PACE*INO: “187 of 19343" 
199 So. 126, 196 La. 299. > 

A statute which purports to levy a 
license tax upon a particular business 
or occupation, but which makes the 
tax so exorbitant that no one can pay 
it and carry on the business or occupa- 
does not license the 
business or occupation, but undertakes 
to abolish it, and such a _ statute is 
violative of Fourteenth Amendment in 
so far as it deprives any one of his 
right to carry on a lawful business or 
occupation. Act No. 137 of 1934; U. 
§.C.A.Const. Amend. 14.—State v. Lu- 
cas, 199 So. 126, 196 La. 299. 

Mo. That ordinance of city of Rich- 
mond providing for a license fee of 
$5 per day, $50 per month, and $100 per 
year on peddlers was passed for pur- 
protecting local merchants 
would not invalidate the ordinance if 


. it were in fact not discriminatory or 


rohibitive. Mo.St.Ann.Const. art. 
athe LOT ue Or te Ue Onan Const. 
Amend. 14.—Fetter v. City of Rich- 


mond, 142 S.W.2d 6, transferred 132 


S.W.2d 671. 

N.H. The provision in statute for 
licensing of parades and processions, 
establishing a range of fees from a 
nominal amount to $300, was not un- 
reasonable, Pub.Laws 1926, c. 145, § 
5.—State v. Cox, 16 A.2d 508, affirmed 


Cox y. State of New Hampshire, 61 
iS.Ct. 762. 
N.J. The amount of license fee im- 


posed by the act to operate a barber 
school must be reasonable and _ suffi- 
cient only to provide necessary money 
for administration of the act. N.J.S.A. 
45 :4-44.—Petranto v. New Jersey State 
Board. of Barber Examiners, 15 A.2d 
$93,125 NJ. 391. 

License fee of $250 to operate barber 
school could not be held an unreason- 
able and unwarranted exercise of po- 
lice power in absence of proof that 
fee was unreasonable, since in absence 
of such facts there was a presumption 
that fee was reasonable. N.J.S.A, 45 :4- 
44.—Petranto yv. New Jersey State 
Board of Barber Examiners, 15 A.2d 
893,125 NIL: 391. 

N_Y.Sup. A license fee permitted to 
be charged by a regulatory measure is 
restricted to an amount which will 
compensate. for issuing and recording 
the license and pay for inspection to 
see to the enforcing of the license pro- 
visions.—Sperling v. Valentine, 28 N.Y. 
8.2d 788, 176 Misc. 826. 

Although -prevention of threatened 
violations of substantive law is the ul- 
timate object of all licensing, the costs 
of enforcing of general regulations 
eannot be made the measure of the 
fee charged, since these costs exist in- 
dependently of the licensing law.— 
Sperling v. Valentine, 28 N.Y.S.2d 788. 
176 Mise. 826. 

Local law providing for licensing of 
itinerant jobbers of foodstuffs and pur- 
porting to impose annual license fee of 
$100 to $250 for each: vehicle used by 
such jobbers is void because of exces- 
sive fee charged in absence of a show- 
ing that the cost of inspection in re- 
gard to the licenses would s Hetty such 
a fee, Administrative Code, §§ B36— 
96.0 to B36—102.0, as added by Loc. 
Laws 1939, p. 301.—Sperling v. Valen- 
tine, 28 N.Y.S.2d 788, 176 Mise. 826. 

Ohio App. A provision of city ordi- 
nance, vesting in mayor discretion to 
require peddler’s license fee of $1 to 
$25 for each day of sales by licensee, 
is invalid as unreasonable exercise of 
power granted municipalities by stat- 
ute in respect to maximum amount 
which mayor may demand. Gen.Code, 
§ 3672.—Nickles v. Wchelberger, 31 N. 
H.2d 474. 

Okl.Cr.App. A municipal corpora- 
tion may not impose a license fee in 
the nature of a police regulation if the 
license fee is in excess of an amount 
that is reasonably necessary for reg- 
ulating the business involved.—Hx 
parte Davis, 114 P.2d 186. 

Pa. An operator conducting an open 
parking lot in a number of places in 
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“alty, hein a profit in some, and sus- 
palate losses - in 
“heard 0 complain that ordinance impos- 
ing tax on-transaction of parking an 
automobile in an open lot was invalid 
as confiscatory. 53 P.S. § 4613.—City 
of Philadelphia y. Eglin’s Garages, 19 
A.2d 845, 342 Pa. 142. 

Pa.Co. The law in Pennsylvania is 
that a revenue tax may not be imposed 
under the guise of a police regulation, 
and if the amount of a license fee is 
disproportionate to the proper regula- 
tion of the business sought to be regu- 
lated, the license tax will fall—Com- 
monwealth ex rel. vy. Bradley, 89 P.L.J. 


' 


Pa.Com.Pl. An ordinance ofa city 
of the third class which has a popula- 
tion of 34,468, the area of which city is 
3.49 square miles and contains 80.39 
miles of street, and which provides a 
license fee of $100.00 ‘for coal dealers 
for doing business in its limits, is a 
valid exercise of the police power of 
such city and the amount of the license 
fee is not unreasonable.—Phillipsburg 
Supply Co. v. Morrison, 27 North. 271. 

Wash. Ordinance of city of Seattle 
making it unlawful to conduct charity 
campaign where part of proceeds is 
withheld as compensation for promot- 
ers or solicitors unless promoters ob- 
tain license upon payment of $1,000 fee 
and each solicitor obtains license upon 
payment of $100 fee is “regulatory” 
and is not a “revenue measure’, and 
was passed in exercise of ‘‘police pow- 
er” of the city.—City of Seattle v. 
Rogers, 106 P.2d 598, 130 A.L.R. 1498. 

Ordinance of city of Seattle making 
it unlawful to conduct charity ¢cam- 
paign where part of proceeds is with- 
held as compensation for promoters or 
solicitors, unless promoters obtain li- 
cense upon payment of $1.000 fee, and 
each solicitor obtains license upon 
payment of $100 fee, is not unconstitu- 
tional as unreasonable or in excess of 
“nolice power” of the city.—City of 
Seattle v. Rogers, 106 P.2d 598, 130 A 
L.R. 1498. 
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Mo. Ifa license fce or tax is so high 
as to be virtually conafiscatory or pro- 
hibitive of a useful and legitimate oc- 
cupation or privilege, or to create a 
monopoly for the benefit of a _ few, 
the act or ordinance imposing it is in- 
valid, and such rule applies even where 
tax is imposed for revenue.—Fetter v. 
City of Richmond, 142 S.W.2d 6, trans- 
ferred 132 S.W.2d 671. 

An ordinance of city of Richmond 
providing for license fee of $5 per day, 
$50 per month, and $100 per year on 
peddlers is yoid as imposing a_pro- 
hibitive tax on occupation of peddling. 
Mo.St.Ann.Const, art. 2, § 30; art. 10, 
§ 3; U.S.C.A.Const. Amend. 14,—Fetter 
Vv. City of Richmond, 142 S.W.2d 6, 
transferred 132 $.W.2d 671. 
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U.S.N.H. The New Hampshire stat- 
ute requiring license for conducting a 
parade or procession on public street 
and vesting licensing board with dis~ 
cretion to be exercised with uniformity 
of method of treatment upon facts of 
each application free from improper or 
inappropriate considerations and from 
unfair discrimination does not violate 
Fourteenth Amendment by denying 
“freedom of worship,” “freedom of 
speech” and ‘press’ and “freedom of 
See ” Pub.Laws N.H.1926, ce. 145, 
§§ 2-5; U.S.C.A.Const. Amend. 14.— 
Cox v. State of New Hampshire, 61 S. 
Ct. 762, affirming State v. Cox, 16 A.2d 
508 


Alaska. An indictment charging den- 
tist, who had paid $10 license fee im- 
posed by comprehensive act regulating 
practice of dentistry, with having 
failed to pay $10 license fee required 
by the General Occupational Tax Act 
was not demurrable on ground that 
the claimed license fee was invalid as 
“double taxation” and as arbitrary 
and unreasonable, since the statutes 
imposed annual license fee which is an 
“excise tax” not required to be uni- 
form, Comp.Laws 1933, sf me Rees 
U.S.C.A. Const. Amend. 14.— Say, 
Dasher, 9 Alaska 719. 
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Cal. The statutes iy aks to the li- Me 
ecensing of farm produce dealers and 
defining “producer” and “dealer”? were 
intended to protect the farmer in dis- We 
posing of his “products” which are he 
something which farmer has raised 
upon the farm, whether it be livestock 
or crops, and the term “dealer” means 
one who contracts for or obtains such 
products so raised, and, as so con-  .. 
strued, statutes do not violate Provic ly Me ya 
sions of the state Constitution referring 
to inalienable rights, uniform general ~ 
laws, and privileges and immunities, 
nor the federal constitutional provision 
referring to deprivation of rights, priv- 
ileges, and immunities by a state. St. 
1937,“ pps T15; “TL0R $8” V2 61 aoe 
Const.Cal. art. 1, SSeS leans U.S.C. 
Const. Acnend., 14, § 1.— People v. Mul- 
holland, 104 P.2d 1045, superseding 98 
Pd 261 ew 
Cal. The ultimate decisions of local | 
legislative bodies which are familiar 
with local problems, as expressed by “ 
license fee ordinances, should not be _ 
easily disturbed. —Sivertsen vy. City (oe 
Menlo Park, 109 P.2d 928. ry 
Cal. The Retail Sales Tax Act pro- 
vision that State Board of Equalization “Bi 
must file a certificate specifying amount — fe : 
of delinquent tax, interest and penal- — 
ties, with the name and last known ad- — 
dress of retailer liable, and requesting — 
that judgment be entered against re- — 
tailer in amount set forth “and that. 
shall immediately enter — 
judgment against the retailer, is not a 
violative of the “due process” clauses ie 
of the federal or state constitutions. 


8t.1935, pp.--1259), 51260, 1260; 
1265, §§ ils 30, Dl iO 33: 
C.A.Const. Amend. 14; onst. Cal. art 


110 P.2 


The provisions of: Retail Sales Tax Ane 
Act that State Board of Equalization — 

may file in county clerk’s office a cer-— 
tificate specifying amount of delin- 
quent tax, and requesting that judg- | 
ment be entered against retailer. in — ef 
amount set forth in certificate, ot 
that county clerk shall i i 
enter a judgment against retailer, do é 
not vest in Board arbitrary or unrea-_ 
sonable powers nor constitute ‘egpoctat as 
legislation,” law being ‘‘general law” 
applicable to all retailers of tangible 


ae 13.—People vy. Skinner, 


property. .St.1935, «.po0 1262) -USYe265 one 
Const. art. 4, § 25 .—People y. Skinner, 
110:P,2d, 41. 

Cal.App. <A city ordinance requiring | 


any one who desired to drill an oil 
well inside city limits to procure a li-— 
cense and post bond was a proper exer— 
cise of city’s “police power’’.—Vincent. 
Petroleum Corporation v. Culver City, 
211° P.20\433. = 

Ill, Provision of Retailers’ Occupa- 
tion Tax Act authorizing department — 
of finance to correct retailer’s return is~ 


not unconstitutional. Smith-Hurd © 
Stats. ¢. 120, 443.—Hoffman y. De- 
partment of Finance, 30 N.EH.2d 34, 
874 Il. 494, 


Ill, The provision of Retailers’ Occu- 
pation Tax Act, prohibiting issuance of 
registration certificate required for con- — 
duct of retail business, if tax imposed ny 
thereby is not paid, is not invalid as ‘ 
unlawfully restricting citizens’ ordinary — 
occupations. Smith-Hurd Stats. ¢. 120, ie 
§ 441a.—Department of Finance v, Gan- he 
dolfi, 30 N.E.2d 737, 375 Ill. 237. Wal 

The Retailers’ Occupation Tax Act | 
does not contravene “due process of ; 
law” clause of state constitution, as 
hearings provided by such act consti- 
tute ‘due process”. Smith-Hurd Stats. 

e. 120, §§ 447, 451; Smith-Hurd Stats. 

Const. art. 2, § 2.—Department of Fi- — 
nance v. Gandolfi, 80 N.E.2d 787, 375 « / 
TSK ee 

The provision of Retailers’ Occupa- — 

tion Tax Act, authorizing state depart- 
ment of finance to make and enforce : 
rules and regulations, violation of 
which constitutes criminal offense, does 
not violate constitutional provision pro- 
hibiting delegation of “‘judicial power” 
to executive body. Smith-Hurd Stats. 
e. 120, § 452; Smith-Hurd Stats. Const. 
art. 3/—Department of Finance v. Gan- 
dolfi; 30'°N.Bi2d 737, 375 Tiley 237. 

Iowa, A regulation by city ordi- 


ited, es a eel = a eto en one oe 
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nance that water softeners be installed 
in homes by licensed plumbers, rather 
than persons whose business it is to in- 
stall them, would be improper exer- 
cise of police power and unreasonable 
restraint on right to follow one of com- 
mon occupations of life, as installation 
thereof by such persons would not be 
detrimental to public welfare and such 
requirement would not bear least re- 
semblance to health regulation or tend 
to promote public health.—State, for 
Use and Benefit of Sioux City, v. Har- 
rington, 296 N.W. 221. 

Mich. The primary purpose of the 
Baldwin Apple Act is to provide a 
source of revenue with which to stimu- 
late sales of Michigan apples by ad- 
vertising and other related means, 
and the tax imposed by that act on all 
growers who put their apples in the 


marts of commerce is valid as a tax 
for a “public purpose”. Pub.Acts 1939, 
PNCEIENG INS (5, 58.2, 9, 142 Const; art; 


10, § 4.—Miller v. Michigan State Apple 
Erprussion, 296 N.W. 245, 296 Mich. 
248, 
Under the act imposing a tax on the 
privilege of putting Michigan apples on 
the market and requiring shippers to 
procure apple advertising stamps to be 
attached to containers, invoices, or oth- 
er documents when apples are shipped 
and to cancel stamps immediately and 
place date of cancellation thereon, a 
prosecution for evasion or violation of 
provisions of act under provision mak- 
ing violation a misdemeanor would not 
contravene the State or Federal Con- 
stitution, nor is method of enforcing 
_ tax discriminatory. Pub.Acts 1939, Act 
No. 87, §$ 9-12; U.S.C.A.Const. Amend. 
14.—Miller vy. Michigan State Apple 
ee caston, 296 N.W. 245, 296 Mich. 


‘ Minn. The act imposing a tax on the 
conducting of business by a system of 
chain stores, does not deny to the 
operators of chain stores “equal pro- 
tection of law’ because it excepts from 
the tax retailers selling products of 
their own production, manufacture and 
preparation. Const.Minn. art. 1, § 2; 
U.S.C.A.Const. Amend. 14; Laws 1937, 
 Bx.Sess., ec. 93.—C. Thomas Stores Sales 
System v. Spaeth, 297 N.W. 9. 

Minn. The statute requiring the fil- 
ing of a surety company bond with the 
registrar of motor vehicles, and the 
payment of a $5 fee for the general 
revenue fund before offering for sale or 
placing on a used car lot for sale any 
used or secondhand motor’ vehicle 
brought into the state for purpose of 
sale or resale, violates the “equal pro- 

_teetion of law,” “due process of law,” 
and commerce clauses of the Federal 
Constitution, and the provision of the 
State Constitution dealing with the 
“rights and privileges” of citizens. U. 
S.C.A.Const. art. 1, § 8; U.S.C.A.Const 
Amend. 14; Const.Minn. art. 1, § 2; 
Mason’s Minn.St.Supp.1940, § 2684-9.— 
State v. Ernst, 297 N.W. .24. 

N.H. The statute requiring licenses 
for parades and processions is a proper 
exercise of the “police power” as ap- 
plied to an “information march” by a 
substantial number of members of or- 
ganization called Jehovah’s Witnesses 
who carried signs and placards. Pub. 
Laws 1926, c. 145, §§ 2-5; Const. pt. 1, 
arcs, 5,22, 31; pt. 2,.art. 5.—State v. 
Cox, 16 A.2d 508, affirmed Cox v. 
State of New Hampshire, 61 S.Ct. 762. 

The statute requiring licenses for 
parades and processions did not im- 
properly’ interfere with “liberty of 

' speech” and writing under the State 
Constitution, as applied to ‘informa- 
tion march” by substantial number of 
inembers of organization called Je- 
hovah’s Witnesses who carried signs 
and placards and distributed pamphlets. 
Pub.Laws 1926, c, 145, §§ 2-5; Const. 
Dimmigeantts: Oitcos, iol + Di. iene Arta 6.— 
State v. Cox, 16 A.2d 508, affirmed Cox 
Pay cate of New Hampshire, 61 §8.Ct, 


The statute requiring licenses for 
parades and processions did not abridge 
the right to “freedom to worship’ un- 
der the State Constitution, as applied to 
“information march” by substantial 
number of members of organization 
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signs and placards and_ distributed 
pamphlets. Pub.Laws 1926, c. 145, §§ 
2-5); Const. pt. I5.arts: by 22, <3 ba pte.25, 
art. 5.—State v. Cox, 16 A.2d 508, af- 
firmed Cox v. State of New Hamp- 
shire, 61 S.Ct. 762. 

The statute for licensing of parades 
and processions does not abridge the 
rights of ‘freedom of speech’ and of 
“freedom of the press” guaranteed. by 
the Federal Constitution as applied to 
an “information march” by substantial 
number of members of organization call- 
ed Jehovah’s Witnesses who carried 
signs and placards and _ distributed 
pamphlets. Pub.Laws 1926, c. 145, §§ 
2-5.—State v. Cox, 16 A.2d 508, af- 
firmed Cox vy. State of New Hampshire, 
61 S.Ct. 762. 

N.M. An exercise or franchise tax, 
measured in a reasonable way, may 
be imposed, if authorized at all; and 


mere fact that net income is used as a. 


factor in determining amount of ex- 
cise or franchise tax does not mean 
either is authorized under same facts, 
or that it is not—Humble Pipe Line Co. 
v. State, 109 P.2d 247, 45 N.M. 29. 


N.Y.Sup. To sustain provision of or- 
dinance limiting hours of business of 
persons licensed pursuant to ordinance, 
a showing was required that conditions 
imposed therein were not based upon 
an improper or illegal purpose, but 
were necessary for regulation of good 
government, or to protect public health, 
or peace and quiet of streets, and in- 
terests of the public generally.—Good 
Humor Corporation y. City of Long 
Beach, 22 N.Y.S.2d 382. i 
_Provision of city license ordinance, 
limiting hours of business of persons 
licensed pursuant to ordinance, to those 
between 10 a. m. and 8 p. m., could not 
be justified as preserving peace and 
quiet of the streets, and preventing un- 
due traffic congestion, and was an un- 
reasonable and discriminatory restraint 
of trade, in that ordinance had no real 
or substantial relation to the public 
health, safety, or welfare, and was en- 
acted in interest of a certain class of 
retail dealers and shopkeepers.—Good 
Humor Corporation y. City of Long 
Beach, 22 N.Y.S.2d 382. 


Ohio. Since the State Constitution is 
merely a limitation on the lawmaking 
power of the Legislature, enactments as 
to’ excise taxes and exemption there- 
from are valid unless in contravention 
of some constitutional guaranty, state 
or federal.—State ex rel. Brunenkant v. 
can 30 N.E.2d 696, 137 Ohio St. 


- Ohio. The provision of Barbers’ Li- 
cense Code prohibiting the advertising 
of prices of barber services in any form 
under penalty of suspension or revoca- 
tion of offender’s certificate of registra- 
tion is unconstitutional as unduly in- 
terfering with constitutional preroga- 
tives of ‘‘freedom of action’, “freedom 
of speech” and ‘‘property rights’. Gen. 
Code, § 1081-17(3).—Jones y. Bon- 
tempo 32 N.E.2d 17, 137 Ohio St. 634, 
ae aae 29 N.H.2d 428, 65 Ohio App. 


Ohio App. That part of amendment 
to statute relating to registered barbers 
which adds ‘and advertising of prices 
of barber services in any form what- 
soever by any person, persons, firm or 
corporation” is unconstitutional in so 
far as it denies to a duly licensed 
barber, complying with provisions of 
Barbers’ License Code, the right to ad- 
vertise on windows of his shop prices 
charged for hair cutting. Gen.Code, §§ 


1081-17(3), 1081-18.—Jones yv. Bon- 
tompe, 29 N.E.2d 428, 65 Ohio App. 
Ohio App. A city ordinance author- 


izing mayor to issue peddler’s licenses, 
but omitting statutory exception of 
manufacturers and their agents selling 
their manufactured articles, is invalid 
as in conflict with statute. Gen.Code, 
§ 3672,—Nickles vy. Echelberger, 31 N. 
B.2d 474. 

Pa.Com.Pl. In equity proceedings by 
a Pennsylvania corporation engaged in 
the manufacture and sale of cigarettes, 
to enjoin enicrcement of the Act of 
1939, P.l. 57, %720PsS-s§.3154 ietiised:, 


called Jehovah’s Witnesses who carried | 


nlawfu 


olates Article I, Sec. 9 and Article IX, 
Sec. 1 of the State Constitution, and | 
that the Act levies an unequal tax bur- 
den without consideration of value, is 
inequitable, arbitrary, discriminatory, 
and deprives the plaintiff of his proper- 
ty without due process of law. The 
record indicated that the value of 20 
cigarettes, less State and Federal excise 

taxes, ranges from 4¢ to $1.14 and that 

the State tax is from 1.8% to 20% of 

the selling price when the latter in- 

cludes Federal excise tax but excludes 

State excise tax, and from 1.38%_ to 

50% of the selling price when the lat- 

ter excludes both State and Federal ex- 

cise taxes. Held, that the Act does not 

violate Article I, Sec. 9 or Article IX, 

See. 1 of the State Constitution, nor 

does it levy an unequal tax burden nor 

is it inequitable, arbitrary or discrimi-) 
natory, nor deprive the plaintiff of — 
property without due process of law; 

the Bill of Complaint must, therefore, 

be dismissed.—Stephano Bros. v. Hamil- 

ton, 48 Dauph. 439. 

The Act, 72 P.S. § 3154 et seq., does 
not levy an unjust tax burden, and is 
not inequitable, arbitrary or discrimina- 
tory.—Stephano Bros. v. Hamilton, 48 
Dauph, 439. ’ 

Pa.Com.Pl. In a suit against a mu- 
nicipality to invalidate a license ordi- 
nance, the burden of proof is on the 
plaintiff to show that the license fee is 
unreasonable and excessive and the 
amount thereof more in the nature of 
a license fee for general revenue than 
in the exercise of the municipality’s 
police power.—Phillipsburg Supply Co. 
y. Morrison, 27 North. 271, : 

8.C. The act appropriating $2,000,- 
000 of revenues from state gasoline 
tax and motor vehicle license fees to 
payment of state’s deficit and general 
expenses does not “levy a tax’’ in sense 
of constitutional provision that statute 
levying tax shall] distinctly state ob- 
ject thereof. Act June 10, 1940, 41 St. 
at Large, p. 1949; Const. art. 10, § 3. 
—State ex rel. Edwards v. Osborne, 11 
S.H.2d 260, 195 S.C. 295. 


Tex.Com.App. An ordinance requir- 
ing bakers to pay annual license fee 
and if bakery was located outside of 
the city, to pay $2.40 per mile of dis- 
tance from bakery to city to cover 


traveling expenses of inspector, was 
unconstitutional as involving exercise 
of extraterritorial powers. Vernon’s 


Ann.Civ.St. art. 961 et seq.—Jones Fine 
Bread Co. v. City of Groesbeck, 148 S. 
W.2d 195. 


vt. The statute empowering the vil- 
lage of Springfield to make regulations 
relating to the suppression and _ re- 
straint of gaming houses and all de- 
scriptions of gaming and relating to 
the destruction of all instruments and 
devices used for that purpose, in so 
far as it conferred upon the village the 
authority to license or refuse to license 
so-called pinball machines within the 
limits of the village, was inconsistent 
with and- repealed by statute provid- 
ing for state license for the operation 
of pinball machines, and hence an or- 
dinance of Springfield purporting to 
license pinball machines for a fee was 
invalid. Laws 1919, No. 269, § 2; 
Laws 1937, No. 38, pt. 2, §§ 3-10, 12- 
15, 17.—Magwire vy. Village of Spring- 
field, 17 A.2d 260. 

See Atlantic Smoke Shops Ltd. y. At- 
torney-General for New Brunswick 
[1941] 1 Dom.L.R. 416. 
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Ala.App. The provision of the Gen- 
eral Revenue Act that no license or 
privilege tax, or other charge, for the 
privilege of doing business, shall be 
imposed by any municipal corporation 
on any fire insurance company writing 
industrial insurance, is not void for de- 
nying “equal protection” of the laws, 
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und that it accords e3 on 
_ fire insurance companies writing 
industrial insurance as to all fire in- 
surance written by them including fire 
imsurance not of industrial type but 
permits a license tax on fire insurance 
“not of industrial character when writ- 


_ ten by a company which does not also 


_write some industrial insurance. Gen. 
Acts 1935, pp. 550, 552, 555, § 348, 
Schedules 160.4, 160.10, 160.17; U.S. 
c.A.Const. Amend. 14.—City of Bir- 


mingham y. Home Ins. Co., 198 So. 713, 
certiorari denied 198 So. 716. 

Alaska. Uniformity clause of Alaska 
Organic Act does not apply to license 
taxes on business. Comp.Laws 1933, § 
475, 48 US.C.A. § 78.—Territory of 
Alaska, by Olson v. Hawkins, 9 Alas- 
ka, 573. 

The act imposing a tax upon the 
gross recoveries in gold mining is not 
invalid for lack. of uniformity or as 
being unjustly discriminatory against 
gold miners because the tax is based 
on net income where other minerals 
are mined, since Legislature was not 
bound by uniformity clause of Organ- 
ie Act in levying license tax, and Leg- 
islature did not exceed powers in 
classifying a miner of gold differently 
from miner of other minerals. Laws 
1937, ¢c. 20; Comp.Laws 1933, § 475, 
48 U.S.C.A. § 78.—Territory of Alaska, 
by Olson v. Hawkins, 9 Alaska 573. 


Alaska. The Organic Act providing 
for a Legislature for the territory of 
Alaska and requiring that all taxes 
shall be uniform refers only to prop- 
erty taxes, and does not refer to a 
license tax. 48 U.S.C.A. § 67 et seq. 
—U. S. v. Dasher, 9 Alaska, 719. 

License taxes need not be uniform. 
—U. S. v. Dasher, 9 Alaska 719. 

An indictment charging dentist, who 
had paid $10 license fee imposed by 
comprehensive act regulating practice 
of dentistry, with having failed to pay 
$10 license fee required by the General 
Occupational Tax Act was not demur- 
rable on ground that the claimed li- 
cense fee was invalid as “double taxa- 
tion’? and as arbitrary and unreason- 
able, since the statutes imposed annual 
license fee which is an “excise tax” 


not required to be uniform. Comp. 
Laws 1933, §§ 1128, 3138;  U.S.C.A. 
Const. Amend. 14.—U. S. v. Dasher, 9 


Alaska 719. 

Del.Super. That portion of the stat- 
ute punishing those engaging in the 
business of carrying fishing parties 
for hire in a boat not propelled ex- 
clusively by oars in certain waters 
without a license, in so far as it im- 
posed a greater license fee and a 


greater penalty on nonresidents, vio- 
lated the “equal protection of the 
law” clause of the Federal Constitu- 
tion. Rev.Code 1935, § 2884; U.S.C.A. 
Const. Amend. 14.—Conard vy. State, 
16 A.2d 121. 


Fla. The statute requiring license of 
owner of boat used in noncommercial 
sport fishing in the salt waters of 
Florida does not contravene the consti- 
tutional provisions requiring equality 
and uniformity of property taxes, since 
the Legislature under the Constitution 
has the power to impose excise or li- 
cense taxes within its discretion, Acts 
LOB Cy. LT OL TA) Const, rart. 09, 1.— 
coleman v. State ex rel. Cass, 198 So. 


Ky. The uniformity provision of the 
State Constitution is applicable to li- 
cense taxes as well as_to property 
taxes. Const.Ky. § 171.—City of Louis- 
ville vy. Aitna Fire Ins. Co., 143 S.W.2d 
1074, 284 Ky. 154. 

Ky. The constitutional provision re- 
quiring uniformity in ‘taxation is ap- 
plicable to license taxes as well as to 
property taxes. Const. § 171.—Davis 
v. Pelfrey, 147 S.W.2d 723, 285 Ky. 
298. 

Ky. The statute authorizing cities 
of the fifth class to impose and collect 
license taxes on all franchises, trades, 
occupations and professions, contains 
no limitations, upon city’s power to ex- 
aet occupational license taxes, and the 
limitations imposed thereon by courts 
are that such taxes must not be dis- 
criminatory, that they must be based 
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upon reasonable classifications, and that 


they must not be confiscatory. Ky.St. 
§ 3637-4; Const. §§ 181, 181a.—Jellico 
Grocery Co. v. City of Whitesburg, 151 
S.W.2d. 35, 286, Ky. 470, 

La. The sales or use tax levied by 
New Orleans ordinance is not unconsti- 
tutional for “discrimination” or want of 
“uniformity” because the “bracket sys- 
tem” of application exempts transac- 
tions from 1 cent to 12 cents, or because 
the tax is graduated according to size of 
purchase, since both exemption and 
graduation operate equally in favor of 
all persons, firms, associations and cor- 
porations. Act No. 159 of 1912, § 1(f), 
as amended by Act No. 338 of 1936; 
Const.1921, art. 10, § 1, as amended.— 
Mouledoux v. Maestri, 2 So.2d 11, 197 
La. 525 

The sales or use tax levied by New 
Orleans ordinance is not void for in- 
justices and inequalities because dealers 
are allegedly required to return.tax on 
gross sales regardless of portion there- 
of which is exempt from tax, since in 
fact the dealer is required to report 
and in practical application actually 
reports only the taxes collected, regard- 
less of the percentage of those taxes to 
the gross receipts. Act No. 159 of 
1912, § 1(f), as amended by Act No. 
338 of 1936; .Const.1921, art. 10, § J, 


as amended.—Mouledoux y. Maestri, 2 
So.2d 11, 197 La. 525. : 
Mich. The use tax is uniform in its 


application to tangible personal prop- 
erty on which it is imposed. Pub.Acts 
1937, No. 94; Const.Mich. art. 10,. §§ 
3, 4.—Banner Laundering Co. v. Gun- 
dry, 298 N.W. 73, 297 Mich, 419. 

The Use Tax Act is not void for dis- 
crimination in terms because exempt- 
ing property merged into common mass 
and not acquired at retail sale in state 
of purchase, property on which a retail 
sales tax was paid in state of purchase, 
and property which after merger was 
devoted to industrial processing, to ag- 
ricultural producing, or to resale, since 
such exemptions were justified as an 
attempt to produce uniformity in use 
tax considered in connection with relat- 
ed sales tax. Pub.Acts 1933, No. 167, 
as amended; Pub.Acts 1937, No. 94, § 
4.—Banner Laundering Co. v. Gundry, 
298 N.W. 73, 297 Mich. 419. 

Enforcement of the Use Tax Act 
should not be enjoined nor should it be 
held constitutionally invalid as lacking 
“qniformity”’ or depriving those sub- 
jected to the tax of “due process of 
law’ or “equal protection of the law”’, 
notwithstanding some imperfection may 
exist in administration thereof, or that 
by reason of exemptions the tax in 
specified circumstances is not imposed. 
Pub.Acts 1937, No.. 94; Const.Mich. 
art. 2, § 16; U.S.C.A.Const: Amend. 14. 
—Banner Laundering Co. v. Gundry, 
298 N.W. 73, 297 Mich. 419. 

Minn. The statute imposing a tax on 
the conducting of business by the sys- 
tein of mail order establishments and 
by the system of chain stores does not 
discriminate in favor of mail order 
houses as against chain stores. Laws 
1937, Ex.Sess., c. 93, pt. 2, 1.—C, 
Thomas Stores Sales System v. Spaeth, 
297 N.W.. 9. 

Miss. The amendment providing that 
where leased premises 
with permanent fixtures so that no 
other commodity than that sold by les- 
sor can be sold or handled thereat, the 
premises and fixtures shall be subject to 
seizure and sale for payment of sales 
taxes due by, lessee is not void for 
“discrimination”? because directed pri- 
marily at gasoline filling stations. 
Laws 1938, c. 113, § 7.—Standard Oil 
Co. v. Stone, 2 So.2d 155. 

Mo. An ordinance imposing a license 
tax in an amount determined by the 
gross receipts of licensee was not a 
regulatory measure, but an exercise of 
the taxing powers subject to the consti- 
tutional provision that taxes shall be 
uniform upon the same class of sub- 
jects within territorial limits of the au- 
thority levying the tax. Mo.St.Ann. § 
6840, p. 5639; Mo.St.Ann.Const. art. 10, 
§ 3.—City of Cape Girardeau v. Fred 
A. Groves Motor C€o., 142 S.W.2d 1040. 

N.H. The adoption, in the statute 
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imposing tax on tobacco products 
sold at retail, of a tax rate differing 
from average tax rates throughout the 
state.is proper. Laws 1939, ¢«. 167, as 
amended by Laws 1939, ec. 180.—Havens Pe 
v. Attorney General, 14 A.2d 636. = Poa 

Provision in statute imposing tax on 
tobacco products sold at retail in the ~ 
state, allowing distributors a 5 per ‘ 
cent. discount on purchase of tax, | 
stamps to be affixed to tobacco products — 
is not discriminatory since it is a rea- Ae 
sonable method to prevent evasion of . 
the tax., Laws 1939, ¢: 167, § 1, subd. | 4 
5; Laws 1939, ¢c. 167, §§ 1, subd. 3, 5, 
7, as amended by Laws 1939, ec. 180, § 5 
Aetre ples v. Attorney General, 14 A.2d 

The slight fractional departure from — 
established tax rate of 15 per cent., — 
imposed on tobacco products sold at Fat 
retail, occasioned by use of stamps of 
denominations of not less than one-half 
cent is too small to merit consideration  __ 
by Supreme Court, since question of 
equality of taxation is a practical one. 
Laws. 1939, c. 167, § 5, as amended by _— a 
Laws 1939, c. 180, § 1.—Havens y. At- 
torney General, 14 A.2d 636. e. a 
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N.J. The act regulating barbering ~ 
permits those with . reasonable ex- — 
perience to teach barbering, but as to 
others, makes it discretionary with the ~ i. 
board whether they may teach or not, 
and as so construed, statute does not — 
arbitrarily invade personal right and 

liberty of persons to engage in lawful — 
enterprises in violation of federal] and _ 
state constitutions. U.S,/C.A: Const.ps hie 
Amend. 14; N.J.S.A.Const. art. 1, par. 
1; N.J.S.A. 45:4-39.—Petranto v. New 
Jersey State Board of Barber Exam- 
iners, 15 A.2d 893, 125 N.J:L. 391. 
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persons licensed pursuant to ordinance, —— 
to those between 10 a. m. and 8 p. m., ~ 
could not be justified as preserving 
peace and quiet of the streets, and pre- — 
venting undue traffic congestion, and 
was an unreasonable and discrimina- | 
tory restraint of trade, in that ordi- 
nance had no real or substantial rela- 
tion to the public health, safety, or 
welfare, and was enacted in interest of 
a certain class of retail dealers and ~ 
shopkeepers.—Good Humor Corporation — 
v. City of Long Beach, 22 N.Y.S.2d 382. 
_ N.Y.Sup. Whether local law provid- 
ing for licensing of itinerant jobbers of 
foodstuffs is discriminatory depends 
on whether exemptions provided by the € 
law constitute a reasonable distinction. Ba 
Administrative Code, §§ B36—96.0- to — y 
B36—102.0, as F 


N.Y.S8.2d 788, 176 Mise. 826. 

Local law providing for licensing of 
itinerant jobbers of foodstuffs and pur- 
porting to impose annual license fee of — 
$100 to $250 for each vehicle used by 
such jobbers, which contained exemp- 
tions in favor of those engaged in food — 


peddling to consumers, who are al- 
ready licensed, is not void on ground % 
that it ‘discriminates’ against itiner- 
ant jobbers. Administrative Code, $§§ r 


B36—96.0 to B36—102.0, as added by — 


Loe.Laws, 1939, p. 301.—Sperling vy. - 

Veep Ue, 28 N.Y.S.2d 788, 176 Mise. 

826. : 
N.Y.Sup. To discriminate in licens- f 


ing for a private calling between a ~ 
person who has been a citizen of the 
United States for two years and another 
person who has been a citizen for not 
quite such length of time is clearly un- 
reasonable and arbitrary as respects the 
justification of such limitation on li- 
censing aS a proper exercise of the 
police power.—Wormsen vy. Moss, 29 N. 
VS: 20 (798) 547.7, Mises. 19: 

Pa.Co. Ordinance No. 181 of the city 
of Pittsburgh approved June 27, 1935, 
requiring a license and payment of a 
fee to vend candy, nuts and gum by 


PS ae eet ee ee ee 


* 


§ 51 
* mechanical devices, is null and void 
- and unenforceable in that it discrimi- 
. nates arbitrarily and unreasonably, be- 
tween methods of doing business; it is 
also confiscatory and deprives defend- 
» ant of his property without due process 
. of law.—-Commonwealth ex rel. v. Brad- 
ley, 89 P.L.J. 141. ‘ . 

Pa.Com.Pl. Uniformity is required in 
excise taxes.—Stephano Bros. v. Hamil- 
ton, 48 Dauph. 439. 

@he cigarette tax is uniform to the 
point of mathematical precision so far 
as rate and base are concerned.—Ste- 
phano Bros. vy. Hamilton, 48 Dauph. 
A439. 

An excise tax may be uniform without 
regard to the value of the tax base.— 
Stephano Bros. v. Hamilton, 48 Dauph. 
439. 

Res ~The Cigarette Tax Act, 72 P.S. § 3154 
: et seq., does not violate Article IX, Sec. 
; 1 of the State constitution relating to 
uniformity of taxation.—Stephano Bros. 
‘ v. Hamilton, 48 Dauph. 439. : 
Biss Tenn. The Code section levying a 
privilege tax on distributors of liquid 
- earbonic acid gas which is fixed at 
_ five cents per pound, and_ providing 
: that, for convenience of Department 
of Finance and Taxation, the tax on 
-. solid carbonic acid gas should be com- 
puted at two cents per pound, is un- 
constitutional as arbitrarily discrimi- 
nating between dealers using carbonic 
acid gas in its liquid form which is 
taxed at the rate of five cents per 
- pound and those using carbonic acid 
gas in its solid form, as against conten- 
tion that discrimination was justified 
because tax is calculated by weight 
shown on invoices, and that there was 
a distinct loss by evaporation. Code 
1932, § 1167, as amended by Pub.Acts 
hy 1938. ne.) 80.3 1168, as amended by 
“'\ Ppub.Acts 1935, Ist Ex.Sess., c. 47, § 1; 
» Const. art: 1, § 8;. art. 11, § 8—Royal 
«Crown Bottling Co. of Knoxville y. 
+ Stokes, 146 S.W.2d 838. 5 
.. Under statute providing that “for 
-eonvenience of Department of Finance 
and Taxation” tax on solid. carbonic 
~ acid gas should be computed at. rate 
of two cents per pound, the quoted 
phrase affords no sound reason for 
discrimination in tax on solid carbonic 
c acid gas and liquid carbonic acid gas. 
5 Code 1932, § 1167, as amended by Pub. 
“Acts 1933, ¢. 80; § 1168, as amended 
- py Pub.Acts 1935, 1st Ex.Sess., c. 47, 
$d; Const. art. 1, § 8; art. 11, § 8— 
~ Royal Crown Bottling Co. of Knox- 
ville vy. Stokes, 146 S,W.2d 838. 
. Tex.Civ.App. The Legislature has 
~ power to levy an occupation tax against 
certain occupations and to exempt oth- 


ers. Vernon’s Ann.Ciy.St. art. 7047, § 
41a;  U.S.C.A.Const. Amends, 5, 14; 
_. Wernon’s_ Ann.St.Const. art. 1, § .13.— 


Trinity Portland Cement Co. v. State, 
144 §.W.2d 329, error refused. 

_ Wa. The statutes requiring a license 
for those engaged in peddling, but ex- 
empting manufacturers, which are tax- 
able on capital by the state, and ex- 
empting distributors of manufactured 
- goods and wholesale dealers licensed by 
the state, who are taxable by the state 
on their purchases, do not contain such 
discriminations as to violate the ‘equal 

rotection”’ clause of the Federal Con- 
stitution. Tax Code, §§ 73, 188, 192a, 
~192b;. U.S.C.A.Const. Amend. 14.—Cas- 
key Baking Co. v. Commonwealth, 10 
§.H.2d 535. ; 

Phe statutes requiring a license for 
' peddling do not violate the “equal pro- 
tection” clause of the Federal Consti- 
tution because distributors and vendors 
of motor vehicle fuels and petroleum 

' products, tobacco, or seafood, a farm, 
a farmer’s co-operative association, and 

a producer of agricultural products are 
. exempt from the license tax. Tax Code, 

§ 73, 188, 192a, 192b; U.S.C.A.Const. 
Amend, 14.—Caskey Baking Co. v. Com- 
monwealth, 10 8.H.2d 535, 

‘ § 52 

Ala, Privilege tax laws must be bas- 
ed on a reasonable classification, and 
applied to all within the class.—State 
e pa 197 So. 382, reversing 197 

0. _ 


8 53 
Ala. The privilege of making deliv- 
eries of motor fuels within corporate 
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limits to ‘filling stations is a privilege 


subject to power of municipality ‘to 
tax, conferred by statute, and is a 
reasonable basis for classification, and 
levy applies equally to all within class. 
Code 1923, § 2153 et seq.—City of Hn- 
terprise v. Fleming, 199 So. 691, 240 
Ala, 460. oe 
An ordinance levying a privilege li- 
cense tax against persons making de- 
liveries of motor fuels to stations for 
retail within city was not discrimina- 
tory and did not impose “double tax- 
ation” when applied to require opera- 
tor of retail stations in city to pay 
tax for privilege of delivering motor 
fuel, which operator purchased in Flor- 
ida, to stations in operator’s trucks, 
notwithstanding that operator had re- 
tailer’s license for stations and license 
for operation of trucks. Code 1923, § 
2153 et seq.—City of Enterprise v. 
Fleming, 199 So. 691, 240 Ala. 460. 
“Alaska. The act imposing a tax upon 
the gross recoveries in gold mining 
is not invalid for lack of uniformity 
or as bein unjustly discriminatory 
against gold miners because the tax 
is based on net income where other 
minerals are mined, since Legislature 
was not bound by uniformity clause 
of Organic Act in levying license tax, 
and Legislature did not exceed powers 
in Classifying a miner of gold different- 
ly from,miner of other minerals. Laws 
1937, c. 20;  Comp.Laws 1933, “§ ~475,, 
48 U.S.C.A. § 78.—Territory of Alaska, 
by Olson v. Hawkins, 9 Alaska 573. 
Cal. An ordinance imposing license 
tax and classifying businesses aecord- 
ing as they have or have not regularly 
established places of business is not 
ipso facto unreasonable.—Sivertsen vy. 
City of Menlo Park, 109 P.2d 928. 
Cal, A city may lawfully classify 
merchants having a fixed place of busi- 
ness in town and those who sell their 
goods in town without maintaining 
fixed place of business for license tax 
purposes, and city may-impose on the 
latter a higher license tax, so long as 
all bear some proportion of the tax 
burden and it does not appear that rate 
imposed on one class is unreasonable, 
or that it was exacted solely as a tariff 
or penalty to protect local merchants 
from competition of those conducting 
their business from other localities.— 
ee v. Town of Antioch, 114 P.2d 


_ Where ordinance of town of Antioch 
imposed an annual license tax of $100 
on merchants having no fixed or regu- 
lar place of business in town, and re- 
quired merchants having a fixed’ place 
of business to pay an annual license 
tax based on average monthly sales, 
fact that oil fuel dealer having no 
fixed or regular place of business in 
town conducted his business in same 
manner as local fuel oil merchants did 
notgestablish that he should be classed 
with them for purposes of the license 
tax.—Hansen y. Town of Antioch, 114 
P.2d 329. a 

Evidence established that ordinance 
of town of Antioch imposing an annual 
license tax of $100 on merchants hay- 
ing no fixed or regular place of busi- 
ness in town, as applied to oil fuel 
dealer who had no fixed or regular 
place of business in town, was not so 
unreasonable or excessive as compared 
with license tax imposed on merchants 
maintaining regular places of business 
in town, which was based on average 
monthly sales, as to be invalid, untea- 
sonable or arbitrarily discriminatory, 
although fuel dealer would have been 
required to pay only $20 if chargeable 
under provision of ordinance assessing 
license tax on merchants maintaining a 
regular place of business in town.— 
seagate v. Town of Antioch, 114-P.2d 


Del.Super. The exemption of boats 


propelled exclusively by oars in stat- | 


ute making it unlawful for any one 
to engage in the business of carrying 
fishing parties for hire in a boat not 
propelled exclusively by oars in cer- 
tain waters without a license is a 
reasonable exercise of the power of 
elassification, since oar-propelled boats 
may have been deemed to afford little 
or no competition, and the require- 
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ments of “equal protection of the law” 
and “uniformity of taxation’’ were met. — 
Rey.Code 1935, § 2884; U.S.C.A.Const. 
Amend. 14; Const.Del. art. 8 § 1— 
Conard v. State, 16" A.2d 121000 + 
Fla. Under statute defining practice - 
of beauty culture, the paragraph pro-- 
viding that fee to be paid for restora- . 
tion of an expired certificate to teach 
beauty culture shall be $100 where 
there is but one teacher in a school, 
and $50 each where there are two 
teachers in one school, and $40 each 
where there are three teachers in one 
school, contains such inconsistency and 
discrimination as to make the para- 


graph unenforceable. Acts 1935, ¢. 
jee § 17.—Gillett v. Colson, 198 So.. 


Ga. The rolling-store tax is not in- 
valid as violating constitutional pro- 
vision requiring uniformity of taxation 
on same class of subjects. Laws 1937- 
1938, Ex.Sess., p. 180; Const. art. 7, § 
2, par. 1.—Forrester v. Edwards, 15 S.B. 
2d 851. 

Ky. The Legislature may classify 
subclassify trades, occupations, 
and professions for purpose of licensing 
them.—Denton v. Potter, 143 S.W.2d 
1056, 284 Ky. 114. ; 

Persons engaged in same occupation 
or business may be classified and dif- — 
ferent license tax imposed on _ each 
class, if there is reasonable basis for 
such classification.—Denton v. Potter, 
143 S.W.2d 1056, 284 Ky. 114. 

The Legislature had right to divide 
peddlers into three classes, consisting 
of those traveling on foot, those with 
vehicles, and those selling goods from 
vehicles, booths; tents and roadside or 
temporary stands, and to fix different 
license tax for each class. Acts 1940, -. 
c. 108, § 1 et seq.—Denton v. Potter, 
143 S.W.2d 1056, 284 Ky..114. © 

The legislature has power to require 
payment of license tax on right to en- 
gage in any pursuit, business or occu- 
pation, but such tax laws must apply 
equally to all persons of given class to 
be constitutional, and tax discriminat- 
ing between different members of a 
class, or exempting certain members 
thereof, is void.—Denton v. Potter, 143 
S.W.2d 1056, 284 Ky. 114. 

The act imposing annual license tax 
on peddlers with vehicles and exempt- 
ing all other peddlers from such tax, 
though requiring all peddlers to pay 
nominal fee for license, is yoid as un- 
reasonably. discriminatory. Acts 1940, 


ec, 108, §§ 1-3, 12.—Denton v. Potter, 
143 S.W.2d 1056, 284 Ky, 114. : 
Ky. If a reasonable basis can be 


perceived justifying classification of 
person to which license tax ordinance 
applies, ordinance should be upheld.— 
Johnson v. City of Paducah, 147 S.w. 
2d ‘721, 285 Ky. 294. 

Ky. Municinal corporations have 
power to classify different trades and 
occupations for license purposes and 


to subdivide them into particular 
classes where the subdivisions are 
made according to natural and well 


recognized classes of distinction, but 
a classification based on mere differ- 
ence in citizenship cannot be sustained. 


—Long v. City of Benton, 148 S.W.2d 
701, 285 Ky. 526. 
Ky. The statute authorizing cities 


of the fifth class to impose and collect 
license taxes on all franchises, trades, 
occupations and professions, contains no 


‘limitations, upon city’s power to exact 


occupational license taxes, and the limi- 
tations imposed thereon by courts are 
that such taxes must not be discrimina- 
tory, that they must be based upon rea- 
sonable classifications, and that they 
must not. be ‘confiscatory. Ky.St.. § 
3637-4; Const. §§ 181, 181a.—Jellico 
Grocery Co. vy. City of Whitesburg, 151 
S.W.2d. 35,286. Ky: 470. 


Mich. An ordinance containing a sev- 
erable provision was invalid as applied 
to out-of-town bakery which took or- 
ders and delivered merchandise from 
house to house, because of unreasonable 
“classification” and “discrimination,” in 
so far as it’ provided for licensing ‘of 
hawkers or'peddlers of goods, wares’ or- 
merchandise suitable for consumption 
as food, other than dairy and farm 
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distinction is) not invalid as 

an unreasonable and. discriminatory 
classification. Pub.Acts 1939, Act No. 
ST. 88." 9. td Const arte 10, 87 4-— 
Miller v. Michigan State Apple Commis- 
Sion, 296 N.W. 245. 296 Mich. 248 : 
Minn. The selection and classification 
of subjects, such ag gasoline, for tax- 


ation and exemption is an inherent leg- 


islative power subject only to consti- 
tutional restraints, and it is for the 
Legislature to fix the classification, and 
if the classification so made falls with- 
in the field where men of reason may 
reasonably differ, the Legislature must 
have its way.—Arneson y. W. H. Barber 
Con 2 NW. ODD. 

Mo. 
tax on all automobile dealers by annu- 
al gross sales or gross receipts during 
preceding calendar year of licensees 
who engage in business during preced- 
ing year, a.::d measuring of tax on li- 
censees who were not engaged, in busi- 
ness during preceding year by estimat- 
ing annual gross income which appli- 
cant might be expected to enjoy during 
first fiscal year, and at end of year ad- 
justing tax for such year upon basis 
of gross receipts actually enjoyed by 
licensee, contravened constitutional pro- 
vision that taxes shall be uniform upon 
same class of subjects. Mo.St.Ann. § 
6840, p. 5639; Mo.St.Ann.Const. art. 10, 
§ 3.—City of Cape Girardeau v. Fred A. 


Groves Motor Co., 142 S.W.2d 1040. 


An ordinance measuring license tax 
on automobile dealers by annual gross 
receipts during preceding calendar year. 
of licensees who engage in business 
during such year, and measuring tax 
on dealer who has not been engaged 
in business during preceding calendar 
year by estimating annual gross busi- 
ness which dealer might be expected to 
enjoy, and at end of year adjusting tax 
on basis of gross receipts actually re- 
ceived, violated constitutional provision 
for “uniformity” of taxes and could 
not be sustained on ground that: pro- 
vision relating to those engaged in 
business during the preceding year was 
a subclassification of classes subject to 
tax, and not a provision affecting uni- 
formity of rate or measure of tax. Mo. 
St.Ann. § 6840, p. 5639; Mo.St.Ann. 
Const. art. 10, § 3.—City of Cape Gir- 
ardeau v. Fred A. Groves Motor Co., 
142 S.W.2d 1040. 


Mo. Ordinance of city of Washington 
which imposed a license tax on persons 
engaged in business of selling gasoline 
in city ‘and/or’ transporting gasoline 
in city, and which provided that a per- 
son could deliver gasoline to his own 
filling station without paying addition- 
al tax if tax was paid on amount sold 
or distributed at the station, violated 
constitutional requirement that taxes 
be “uniform” upon same class of sub- 
jects, on ground that tax applied to 
transportation to stations not owned 
by transporter but not to transporta- 
tion to stations owned by transporter. 
Mo.St.Ann.Const. art. 10, § 8.—City of 
Washington v. Washington Oil Co., 145 
S.W.2d 366. \ 

N.H. In statute imposing tax on re- 
tail. sale of tobacco products, classifi- 
cation of a proprietor of ten or more 
retail stores in which tobacco products 
are sold at retail, or any person op- 
erating twenty-five or more machines 
for vending cigarettes as a distributor 
in which classification is also placed 
manufacturers or wholesalers of to- 
baceo products is proper. Laws 1939, 
e. 167, § 1, subd. 5; Laws 1939, c. 167, 
§§ 1, subd. 3, 5, 7, as amended by Laws 
1939, ec. 180, § 1—Havens v. Attorney 


General, 14.A.2d 636. 


Ohio. The General. Assembly has 


-broad discretion-with respect to classi- 
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“fication of persons and property in the 
enactment of legislation imposing an’ 
excise tax, and as long as there is a 


reasonable basis for the creation of 
Classes and the exemption of a-class is 
not discriminatory nor arbitrary, courts 
‘will not interfere on the ground that 
the .classification renders the law un- 
econstitutional.—State ex rel. Brunen- 
kant v. Wallace, 30 N.E.2d 696, 137 
Ohio. St. 379. ; 

OkLCr.App. Where a city ordinance 
levying a tax was valid on its face, but 
was enforced by local officials so as to 
apply only to agents of photographers 
from outside the city, thus creating a 
monopoly for the local photographer, 
the ordinance was unconstitutional as 
not applying equally and uniformly on 
the same class of subjects.—Hx parte 
Davis, 114 P.2d 186. 

Pa.Com.Pl. The Legislature may 
properly classify vendors of cigarettes 
as subject for the imposition of an ex- 
cise tax.—Stephano Bros. v. Hamilton, 
48 Dauph,. 439. 

8.C. The statute providing that 
wholesalers delivering goods to retail- 
ers in any municipality shall not be 
charged a business license unless 
wholesaler maintains a warehouse with- 
in the municipality is not unconstitu- 
tional on ground that classification of 
wholesalers based on maintaining ware- 
house within municipality is arbitrary, 
capricious or unreasonable and denies 
“equal protection of the Jaw’. Code 
1932, § 7433, as amended by Act March 
31, 1939, 41 St. at Large, p. 137; U.S. 
C.A,Const. Amend. 14; Const.8.C. art. 
1, § 5.—Ponder v. City of Greenyille, 
12 S.H.2d 851, 196 S.C. 79. 

Tenn. Imposition of special privilege 
tax on use of carbonic acid gas as a 
refrigerant, under statute taxing such 
gas and substitutes therefor, used for 
any purpose, was not unconstitutional 
as an “unreasonable classification” as 
against other gases and liquids. Code 
1938, § 1167 et seq.; Const. art. 1, § 8; 
art. 11, §-8.—Knoxtenr Theatres y. Mc- 
Canless, 151 S.W.2d 164, 177 Tenn. 497, 

The statute imposing special privilege 
tax on all use of liquid carbonic acid 
gas affects all alike within a class, and 
therefore is not unreasonable “class leg- 
islation.’”’ Code 1938, § 1167 et_seq.; 
Const. art. 1, § 8; art. 11, § 8—Knox- 
tenn. Theatres v. MeCanless, 151 S.W.2d 
164, 177 Tenn. 497.) 

Tex.Cr.App. The city of Dallas had 
power to Classify dance halls and tax 
them for license purposes as provided 
by ordinance defining night clubs and 
cabarets where patrons are provided 
with places to dance as class A dance 
halls, subject to $250 annual license 
fees, and creating three other classes 
relating to private dances and dancing 


schools. Rev.St.1925, art. 1175, subds. 
22, 23—Ex parte Newberg, 143 S.W. 
2d 786, 


Wash. An ordinance of city of Se- 
attle making it unlawful to conduct 
a charity campaign where part of pro- 
ceeds of campaign is withheld as com- 
pensation. for promoters or solicitors, 
unless promoters obtain license upon 
payment of $1,000 fee and each solici- 
tor obtains license upon payment of 
$100 fee, is discriminatory and uncon- 
stitutional because of provision that 
the ordinance should not apply to 
annual campaign of the Seattle Com- 
munity Fund. Const. art. 1, § 12.— 
City of Seattle v. Rogers, 106 P.2d 
598, 180 A.L.R. 1498; City of Seattle 
y. Bartlett, 106. P.2d 601. 

} § 54 

Minn. The statute which classified 
chain store owners for the imposition 
of a varying rate of taxation solely by 
reference to the volume of their trans- 
actions violated the uniformity clause 
of the State Gonstitution. Laws 1933, 
@ -213,..§. 2b) 3.Const, art. .9, .§..1.— 
National Tea Co. v. State, 294 N.W. 230, 
reinstating 286 N.W. 360, 205 Minn. 
443, certiorari granted State of Minne- 
sota v. National Tea Co., 60 S.Ct. 294, 
308 U.S. 547, 84 L.Ed. 460, vacated 
60 S.Ct. 676, 309 U.S. 551, 84 L.Ed. 
9208 wi: 
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Ohio App. The state Use Tax Act is 
not unconstitutional as discriminatory © 
in imposing taxes on use of property 
purchased outside state while exempt- 
ing property sold within state. Gen, 
Code, § 5546-25 et seq.—State v. Fields, 
385 N.E.2d 744. i hae 


i 


§ 56 epee, 
Cal. A city may discriminate, in re- 
gard to license fees, between busi- 


nesses of the same character located 
within and those located without the 
boundaries of the city.—Sivertsen v. | 
City of Menlo Park, 109 P.2d 928. ~~ | 

An ordinance imposing an annual li-’ 
cense fee of $10 on painting contractor 
having a fixed place of business withi 
the city and increasing the fee 100 per 
cent. for such persons without fixed 
place of business in the city rae Us Na 


928. ; < 1 ant 

No hard and fast rule or test can be 
established to determine the legality of 
a licensing ordinance which classifies. 
potential applicants according to their 
residence or nonresidence in the city 
but question is simply one of degree—_ 
Sg v. City of Menlo Park, 109 P. 


: ‘ hate 

Ky. Ordinance of city of the fifth 
class imposing a license fee of only 
$20 on dry cleaners, ete., operating | — 
plants within the city and a license 


fee of $100 on dry cleaners, ete:, not 
operating plants within’ the city is 
invalid because there is no sound basis 
for classification made in such ordi- 
nance.—Long y. City of Benton, 148 
S.W.2d,701, 285 Ky. 526. a Ne a 
Municipal corporations have power © 
to classify different trades and occupa- 
tions for license purposes and to sub- . 
divide them.-into particular’ classes 
where the subdivisions are made uc 
cording to natural and well recognize By 
classes of distinction, but a classifica- — 
tion based on mere difference in citi- 
zenship cannot be sustainedi—Long vy, 
City of Benton, 148:S.W.2d 701, 285 ~ 
Ky. 526, aids 
N.Y.Sup. Local law providing for 
licensing of itinerant jobbers of food: 
stuffs and purporting to impose annual _ 
license fee of $100 to $250 for each ve- 
hicle used by such jobbers is not void — 
as contravening provision of genera ay 
municipal law referring to restrictions — 
imposed by municipalities on inhabit- 
ants of . other municipalities from 
which restrictions their own. inhabit- — 
ants are exempted, since the local law. 
makes no. distinction based on resi- 
dence. General Municipal Law, § 80; 
Administrative Code, §§ B386—96.0: to | 
B36—102.0, as added by lLoc.Laws — 
193¥, p. 301.—Sperling vy. Valentine, 28 ~~ 
N.Y.S.2d 788, 176° Misc. 826. Pe ye tiy 


§ 59 ee erate 
U.S.Wis. The test, in determining 
whether the Wisconsin statute impos-- 
ing a tax for the privilege of declaring © 
and receiving dividends out of. in- 
come derived from property located and — 
business transacted in the state violates 
the. Fourteenth Amendment as applied 
to locally licensed foreign corporations 
which declare dividends in other states, 


is whether property is taken without 


“due process of law’’, that is, whether 
the taxing power exerted by the state 
bears fiscal relation to protection, op- 
portunities, and benefits given by the 
state, and the controlling question is 
whether, the state has given anything 
for which it can ask return. Laws Wis. 
1935, c. 505, § 3, as amended by Laws 
Wis.1935, ce. 552; U.S.C.A.Const. Amend. 
14.,—State of Wisconsin v. J. C. Penney 
Cox, 61, SiCt. 246, 811 U.S: 4385, 85). 
Hd. —, 130 A.L.R. 1229, reversing J. 
C. Penney Co. v. Wisconsin Tax Com- 
mission, 289 N.W. 677, 233 Wis. 286, 
126 A.L.R. 13338, certiorari granted 
State of Wisconsin v, J. C. Penney Co., 
60 S.Ct. 1076, 310 U.S. 618, 84 L.Ed. 
1392, followed in F. W. Woolworth Co. 


Ni fh 


§ 59 
v. Wisconsin Tax Commission, 289 N. 
W. 685, 233 Wis. 305, certiorari grant- 
ed State of Wisconsin v, F. W. Wool- 
worth Co., 60 S.Ct. 1076, 310 U.S. 619, 


84 L.Ed. 1393, reversed 61 S.Ct. 395, 
rehearing denied 61 S.Ct. 444, fol- 
lowed in Minnesota Mining & Manu- 


oy: facturing Co. v. Wisconsin Tax Com- 
4 mission, 289 N.W. 686, 233 Wis. 306, 
4 certiorari granted State of Wisconsin 
v. Minnesota Mining & Manufacturing 
Co., ,60//S.Ct. 1077, 310,,U.S: 619, 84 LB. 
Ed. 1393, reversed 61 S.Ct, 2538, )311 
U.S. 452, 85 L.Bd. —, rehearing de- 
*nied 61 S.Ct. 444, rehearing denied 
State of Wisconsin v. J. C. Penney Co., 
(61S8.Ct. 444. 

The Wisconsin statute imposing a tax 
for the privilege of declaring and _re- 
- eeiving dividends out of income derived 
from property located and _ business 

transacted in the state does not take 
property without “due process of law” 
in violation of the Fourteenth Amend- 
ment as applied to locally licensed for- 
eign corporations which declare divi 
-dends in other states, but the substan- 
_ tial privilege of carrying on business 
jn Wisconsin clearly supports the tax, 
notwithstanding the fact that the state 
& has conditioned the demand of the ex- 
action upon happenings outside its own 
"borders. (Laws Wis.1935, c¢. 505, § 3, 
‘as amended by Laws Wis.1935, ¢. 552, 
 * U.S.C.A.Const. Amend. 14.—State_ of 
|‘ “Wisconsin v. J. C. Penney Co., 61 S.Ct, 
» 246, 311 U.S. 435, 85 L.Ed. —-, 130 A. 
I.R. 1229, reversing J. C. Penney Co. 
-¥, Wisconsin Tax Commission, 289 N, 

W. 677, 233 Wis. 286, 126 A.L.R. 1333, 
i cerMiorari granted State of Wisconsin 
yo ¥e J. C. Penney Co.,; 60-S.Ct. 1076, 310 
A U.S. 618, 84 L.Ed. 1392, followed in 
et F. W. Woolworth Co. v. Wisconsin Tax 
% Commission, 289 N.W. 685, 233° Wis. 
305, certiorari granted State of Wis- 
 eonsin v. F. W. Woolworth Co., 60 S. 

Ct. 1076, 310 U.S. 619, 84 L.Ed. 1393, 
»’ ~ reversed 61 S.Ct. 395, rehearing de- 
 \ nied 61 S.Ct. 444, followed in Minne- 
; sota Mining & Manufacturing Co. v. 
mS Wisconsin Tax Commission, 289 N.W. 

(686, 233 Wis. 306, certiorari granted 
State of Wisconsin v. Minnesota Mining 


rehearing denied 61 S.Ct. 444, rehear- 
‘ing denied State of Wisconsin v. J. C. 
Penney Co., 61 S.Ct. 444. | 


Ror C.C.A.Tex. That taxpayer corpora- 
tion is allowed to declare initially the 
value of its capital stock without check 
by the government, for purposes of 
capital stock tax, but is liable to have 
_. its excess profits increased as a result 
of fixing a low value, so that declared 
value is a matter of indifference to the 
government, does not result in any 
want of ‘due process of law’’ in the 
excess profits tax because of vagueness 
or uncertainty in the declaration of 
value which helps to determine the 
-amount. National Industrial Recovery 
Act §§ 215, 216, 48 Stat. 207, 208; 
Revenue Act, 1934, §§ 701, 702, 26 U.S. 
C.A.Int.Rev.Acts, pages 787, 789; U.S. 
C.A.Const. Amend. 5.—Briggs-Darby 
Const. Co. v. Commissioner of Internal 
Revenue, 119 F.2d 89. 


es, D.C.N.Y. The New York statute pro- 
4 I pects for the suspension of an auto- 
_ mobile driver’s license for three years 
ye. unless the licensee pays a judgment 
a rendered in an automobile accident 
¥ case, and directing the Commissioner 
; of Motor Vehicles not to restore the 
+ license within that time even if he 


mo does pay the judgment unless he gives 
required security, does not violate the 
Fourteenth Amendment. Vehicle and 
Traftic Law N.Y. § 94-b; U.S.C.A.Const. 


Amend. 14.—Reitz v. Mealey, 34 F. 
Supp. 532. 
D.C.Wyo. Provisions of Wyoming 


Sales Tax Act and Use Tax Law which 
require a prepayment of tax before a 
hearing is ailowed and tax becomes 
irrevocably fixed, but which does not 
contain provision to legally compel re- 


fund. of determined illegally assessed 
tax are invalid and deny ‘due proc- 
ess of law” to taxpayers. Laws Wyo. 


1935, c. 74; Laws Wyo.1987, ¢c. 118. 
—Morrison-Knudsen Co. v. State Board 
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of Equalization of Wyoming, 35 
Supp. 553. 

Ala. The addition of 2 per cent. sales 
tax to price of materials delivered after 
effective date of sales tax act did not 
“impair obligation of contract” nor con- 


stitute a denial of ‘“‘due process of 
law” notwithstanding contract for 
purchase of materials was executed 


before the effective date of the act. 
Gen.Acts 1936-37, Ex.Sess., p. 125, § 
1(d, i)—McPhillips Mfg. Co. v. Curry, 
2 So.2d 600. 


Cal. The Retail Sales Tax Act pro- 
vision that State Board of Equalization 
must file a certificate specifying 
amount of delinquent tax, interest and 
penalties, with the name and_ last 
known address of retailer liable, and 
requesting that judgment be entered 
against retailer in amount set forth 
and that county clerk shall immediate- 
ly enter judgment against the retailer, 
is not violative of the ‘due process” 
clauses of the federal or state consti- 
tutions. St.1935. pp. 1259, 1260, 1261, 
1262, 1265, §§ 4%, 18, 20,.24,126,1335 U. 
S.C.A.Const. Amend. 14; Const.Cal. art. 
1, § 18.—People y. Skinner, 110° P.2d 
41, 


Cal. A foreign corporation, operat- 
ing wholesale distributing houses in 
various cities of different states and 
maintaining central purchasing, adver- 
tising, accounting and “management 
divisions, executive force, and general 
system of operations, was engaged in 
“unitary business,’ in view of unity 
of ownership, operation and use, so 
that state franchise tax commissioner 
correctly applied statutory formula 
method in determining portion of cor- 
poration’s net income from _ business 
done within state for franchise tax 
purposes, without thereby contravening 
restrictions in Fourteenth Amendment 
to Federal Constitution against taxing 
property outside state, Gen.Laws 1937, 
Act 8488, § 10; U.S.C.A.Const. Amend. 
14.—Butler Bros. v. MeColgan, 111 P. 
2d 334, prior opinion 102 P.2d 776. 

Cal. The Retail Sales Tax Act pro- 
vision that State Board of Equaliza- 
tion must file a certificate specifying 
amount of delinquent tax, interest and 
penalties, with the name and _ last 
known address of retailer liable, and 
requesting that judgment be entered 
against retailer in amount set forth 
and that county clerk shall immediate- 
ly enter judgment against the retailer, 
is not violative of the ‘due process” 
clauses of the Federal or State Con- 
stitutions. St.1935, pp. .1259, -1260, 
126A 1262, 1265) Soe b7, 18 20." 24 9G. 
33; U.S.C.A.Const. Amend. 14; Const. 
Cal. (art. 1, § 13.—People’ v. Skinner, 
aah P.2d 488, prior opinion 110 P.2d 
41. 


Cal.App. There is no inherent right 
in a citizen to sell intoxicating liquors, 
and a license to do so is not a ‘“eon- 
tract,” nor a “proprietary right’? with- 
in meaning of due process clause of 
the Constitution, but is a “permit” to 
do what would otherwise be unlawful. 
Gen.Laws 1937, Act 3796, §§ 40, 41; 
Const, sartey ls eSo lt oearts ne0s 22.— 
Irvine y. State Board of Equalization, 
104 P.2d 847. 

App.D.C. That taxpayers were non- 
residents and carried on unitary com- 
mercial activities both within and with- 
out the District of Columbia going to 
make up gross receipts accruing from 
sales to customers in the District did 
not prevent the measurement of a tax 
on the privilege of doing business in the 
District. by such gross receipts, and 
the measurement of the tax only by 
those gross receipts derived from sales 
to customers within the District-consti- 
tuted a sufficient apportionment of tax- 
payers’ total gross receipts to satisfy 


the limitations imposed by the “due 
process” requirements of the Fifth 
Amendment. D.C.Code Supp. V, T. 20, 


$§ 970(e, f), 970a, 970d; U.S.C.A.Const. 
Amend. 5.—Panitz v. District of Co- 
lumbia, 122 F.2d 61. 

_ “Jurisdiction to tax’ and ‘territorial 
limitations” are no longer the sole con- 
stitutional tests of a state’s power to 
impose gross receipts taxes for the 
privilege of doing business within the 


We >: 
ate 
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state, but the test now controlling 
under the “due process” clause of the © 
Fourteenth Amendment is whether a 
tax imposed by a state bears a reason- ~ 
able fiscal relation to the protection, op- 
portunities, and benefits given to non- 
resident business firms by the taxing 
jurisdiction. U.S.C.A.Const. Amend. 14. 
“_Panitz v. District of Columbia, 122 
¥F.2a ; 

The measure of the business privilege 
tax imposed on gross receipts derived 
from sales made by nonresidents to 
their customers in the District of Co- 
lumbia suffices as an apportionment to 
make the taxing power exerted by 
Congress in legislating for the District 
bear a reasonable fiscal relation to the 
protection, opportunities, and benefits 
given by the District to the business of 
the nonresidents carried on in the Dis- 
trict within the “due process’? clause 
of .the Fifth Amendment. D.C.Code 
Supp. V, T. 20, §§ 970(e, f), 970a, 970d; 
U.S.C.A.Const. Amend, 5.—Panitz v. © 
District of Columbia, 122 F.2d 61. © 

Fla. The statute defining practice 
of beauty culture and requiring license 
or certificate of registration as condi- 
tion precedent to practicing beauty 
culture is not unconstitutional as de- 
nying “due process. of law’. Acts 
1935, ¢. 16800; Const.Fla.Declaration 
of Rights, § 12; U.S.C.A.Const. Amend. 
14.—Gillett v. Colson, 198 So. 109. 

The statute defining practice of 
beauty culture and requiring license 
or certificate of registration as condi- 
tion precedent to practicing beauty 
culture is not unconstitutional as de- 
nying “due process of law’. Acts 
1935, § 16800; Const.Fla. Declaration 
of Rights, § 12; U.S.C.A.Const. Amend. 
14.—Gillett v. Colson, 198 So. 109. 


Ill. The Retailers’ Occupation Tax 
Act does not contravene ‘‘due process 
of law” clause of state constitution, as 
hearings provided by such act  con- 
stitute “due process”. Smith-Hurd 
Stats. c. 120, §§ 447, 451; Smith-Hurd . 
Stats.Const. art. 2, § 2.—Department of 
qnaeee v. Gandolfi, 30 N.W.2d 737, 375 


~~ 


La. The statute imposing a_ $5,000 
license fee for privilege of collecting 
money or other valuable consideration 
for rights, royalties, or rents on copy- 
righted music books and certain oth- 
er things, the fee to be paid to each 
parish in which any collection is made 
or attempted to be made, is unconstitu- 
tional as violative of Fourteenth Amend- 
ment, where the amount of the fee was 
greatly in excess of any amount that 
could be collected by defendant. Act 
No. 137 of 1934; U.S.C.A.Const. Amend. 
14.—State v. Lucas, 199 So. 126, 196 
La. 299. } 


_A statute which purports to levy a 
license tax upon a particular business 
or occupation, but which makes the tax 
so exorbitant that no one can pay it 
and carry on the business or occupa- 
tion profitably, does not license the 
business or occupation, but undertakes 
to abolish it, and such a statute is vio- 
lative of Fourteenth Amendment in so 
far as it deprives any one of his right 
to carry on a lawful business or occu- 
pation. Act No. 137 of 19384; U.S.C.A. 
Const. Amend. 14.—State v. Lucas, 199 
So. 126, 196 La. 299. 

Mich. Enforcement of the Use Tax 
Act should not be enjoined nor should 
it be held constitutionally invalid as 
lacking “uniformity” or depriving 
those subjected to the tax of “due 
process of law” or “equal protection 
of the Jaw”, notwithstanding some im- 
perfection may exist in administration 
thereof, or that by reason of exemp- 
tions the tax in specified circumstances 
is not imposed. Pub.Acts 1937, No. 
94; Const.Mich. art. 2, § 16; U.S.C.A. 
Const. Amend. 14.—Banner Laundering 
ees v. Gundry, 298 N.W. 73, 297 Mich. 


Minn. The Act of 1933, enacted pur- 
suant to the constitutional amendment 
and providing that motor vehicles own- 
ed by company paying gross earnings 
tax shall be taxed as are other motor 
vehicles, does not violate the “due proc- 
ess of law’ and the “equal protection 
of the law” clauses of the Federal Con- 


Ce ee 
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stitution: as) 


in, 1932; 
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ress company which was required to 


pay both a motor vehicle tax and a 
- gross earnings tax. Mason’s Minn.St. 


1927, §§ 2261, 2672-2704, as amended, 
§ 2268; Mason’s Minn.St.Supp. 1940, § 
2674-4; Const. art. 16, § 3, as amended 
U.S.C.A.Const. Amend. 14.— 
State ex rel. Railway Express Agency 
v. Holm, 295 N.W. 297. . 

Miss. The amendment which subji-cts 
leased premises and fixtures to seizure 
and sale for payment of sales taxes due 
by lessee but which permits recovery 
back of the tax by a lessor who is 
improperly charged therewith, and 
which permits lessor to petition for 
hearing on receipt by him of a demand 
to pay the taxes does not deny “due 
process of law” as applied to an oil 
company: which is required to pay 
sales taxes due by a filling station les- 
see, notwithstanding that amendment 
does not declare that tax shall consti- 
tute a debt of the lessor or that amend- 
ment does not give lessor right to ex- 
amine books of lessee. Laws 1938, ¢. 


~~ 118, §§ 6-8.—Standard Oil Co. v. Stone, 


2 So.2d 155. 

N.Y. Tie amendatory statute requir- 
ing limited dividend housing companies 
to pay charges of State Board of Hous- 
ing for expenses of inspection, supervi- 
sion, and auditing is not invalid as a 
violation of “due process’ clause on 
ground that no provision is made in 
statute for a hearing in respect to 
distribution of board’s expense and 
amount of expense to be allocated to 
any particu.ar company. Unconsol. 
Laws, § 2267.—People v. Brooklyn Gar- 
den Apartments, 28 N.W.2d 877, 283 
N.Y. 3738, reversing 15 N.Y.S.2d 890, 258 
App.Div. 151, reversing 10 N.Y.S.2d 63, 
169 Mise. 610, appeal granted 17 N.Y.S. 
2d 877, 258 App.Div. 958. 

N.Y.Mag.Ct. ‘he section of the Ad- 
ministrative Code of the city of New 
York concerning excavations other than 
for construction purposes, and _ proyid- 
ing that no excavation shall be com- 
menced until a permit therefor has been 
obtained, that a permit may be issued 
only on proof that land is free from 
liens for unpaid city taxes, assessments 
and similar other sums due the city, 
and that permission of a mortgagee be 
obtained before a permit shall issue, is 
not unconstitutional as a deprivation 
of property without “due process of 
law.” Administrative Code, § C26-388.0, 
as amended by Loc.Law No. 164 of 
1939, p. 299.—People v. Susi, 23 N.Y.S. 
2d 812. 


Ohio App. The state has authority 
to impose tax on use of tangible per- 
sonal property which has been sub- 
ject of interstate commerce, but _ has 
come to rest and is being used in 
state, and such tax does not conflict 
with commerce, “due process of law” 
or “equal protection of law” clauses 
of federal constitution. Gen.Code, § 
5546-25 et seq.; U.S.C.A.Const. Amend. 
14.—State v. Fields, 35 N.E.2d 744. 


Oki. In determining the amount of 
a franchise tax or license fee which a 
foreign corporation shall pay for 
privilege of doing business within the 
state, the proportion of capital em- 
ployed within the state may be calcu- 
lated by the percentage of sales within 
the state without offense to the ‘“com- 
merce” clause, ors to the ‘due process 
of law” clause, of the Federal Consti- 
tution. WES: C#AsConst.. “arts 1,17 $28; 
Amend. 14.—Ford Motor Co. vy. Okla- 
homa Tax Commission, 106 P.2d 803. 


The statutory formula for computing 
the amount of license fee or franchise 
tax which a corporation shall pay, as 
contained in the chapter dealing with 
corporation license tax, does not con- 
travene the “commerce” clause, or the 
“due process of law” clause, of the 
federal Constitution. U.S.C.A.Const. 
art. 1, § 8; Amend. 14; 68 OKI.St.Ann. 
§§ 614, 616—Ford Motor Co. v. Okla- 
homa Tax Commission, 106 P.2d 803. 

Pa.Co. Ordinance No. 181_ of- the 
city of Pittsburgh approved June 27, 
1935, requiring a license and payment 
of a fee to vend candy, nuts and gum 
by mechanical devices, is null and void 
and unenforceable in that it discrimi- 


Ai Sbpe: 


to a railroad ex- nates arbitrarily and unreasonably be- 


tween methods of doing business; it is 


also confiscatory and deprives defend- 


ant of his property without due process 
of law.—Commonwealth ex rel. v. Brad- 
ley; 89) P.L.d. 141; y 

Pa.Com.Pl. The Cigarette Tax Act 
72 P.S. § 3154 et seq., does not violate 
Article I, Sec. 9 of the State Constitu- 
tion.—Stephano Bros. v. Hamilton, 48 
Dauph. 439. 

The Cigarette Tax Act, 72 P.S. § 3154 
et seq., does not deprive the _ plaintiff 
of property without due process of law. 


—Stephano Bros. v. Hamilton, | 48 
Dauph. 439. 
-Va. A provision of city tax code im- 


posing license tax of $50 per annum 
upon any person, firm, association, 
partnership or corporation engaged in 
any business, occupation or profession 
in city for which no specific license 
tax has been levied is violative of ‘‘due 
process of law” provisions of State 
and ‘Federal Constitutions. Const.Va. 
§§ 1, 170; U.S.C.A.Const. Amend, 14. 
—Williams y. City of Richmond, 14 
S.H.2d 287, 177 Va. 477,134 A.L.R. 833. 
Wis. The restaurant license statute 
amendment requiring restaurant and 
kitchens to be completely and_  ef- 
fectively separated from other business 
in same place, and applying only to 
restaurants established after effective 
date of amendment, is violative of 
State and Federal Constitutions as 
denying to an operator desiring to 
operate a restaurant after effective date 
of amendment ‘due process of law” 
and “equal protection of law’, since, 
if protection of public health and safe- 
ty require partitions in case of busi- 
ness commenced after enactment of 
amendment, then such considerations 
would also require partitions in an ex- 
isting business. St.1939, § 160.02(1, 
2); U.S.C.A.Const. Amend. 14; Const. 
Wis. art. 1, § 1.—State ex rel. F. W. 
Woolworth Co. vy. State Board of 
Health, 298 N.W. 188, 237 Wis. 638. 
§ 61 
Alaska. The act imposing a tax upon 
business of mining imposes a “license 
tax” and not a “property tax’’, and 
hence the act is not invalid as impos- 
ing tax of over 1 per cent. of value of 
property, since where tax is measured 
by amount of business done or extent 
of privileges enjoyed by taxpayer, ir- 
respective of value of taxpayer’s assets, 
it is “excise tax’ and, furthermore, 
since there had_ previously been a li- 
cense tax on mining, it would not be 
presumed that Legislature intended to 
abandon a well-established source of 
revenue unless intention clearly ap- 
Laws 1937, c. 20, as amend- 
ed; 48 U.S.C.A. § -79.—Territory of 
aides by Olson v. Hawkins, 9 Alaska 
573. 


§ 62 

Ala. An ordinance levying a _ privi- 
lege license tax against persons mak- 
ing deliveries of motor fuels to stations 
for retail within city was not discrim- 
inatory and did not impose “double 
taxation” when applied to require oper- 
ator of retail stations in city to pay 
tax for privilege of delivering motor 
fuel, which operator purchased in Flor- 
ida, to -stations in operator’s trucks, 
notwithstanding that operator had re- 
tailer’s license for stations and license 
for operation of trucks. Code 1923, § 
2153 et seg.—City of WHnterprise vy. 
Fleming, 199 So. 691, 240 Ala, 460, 

Ala. Imposition of license tax on 
original contractor as well as on sub- 
contractor is not objectionable as 
“double taxation.” Gen.Acts 1935, pp. 
455, 486, and p. 561, § 348, Schedules 
42, 110 and §§ 856, 357.—Brown 
Plumbing & Heating Co. v. McDowell, 
200 So. 104, 240 Ala. 485. 

Alaska. A double excise tax is not 
invalid for that reason, in absence of 
constitutional limitations to that ef- 
fect.—U. S. v. Dasher, 9 Alaska 719. 

An indictment charging dentist, who 
had paid $10 license fee imposed by 
comprehensive act regulating practice 
of dentistry, with having failed to pay 
$10 license fee required by the Gener- 
al Occupational Tax Act was not de- 
murrable on ground that the claimed 
license fee was invalid as “double taxa- 


‘tax was paid into sinking fund, subse- mi, 


tion” and as arbitrary and unfeason- 


Const. Amend. 14.—U. 8. vy. Dasher, 9 


Ky. Where city of Louisville al- — 
ready imposed license tax of 2% per 
cent. of all premiums, received by fire ! 
insurance companies, for the privilege 
of doing business in the city, which 


quent ordinance which attempted to 
impose a license tax of 2 per cent. of 
gross premiums for the same privilege, 
which tax was to be paid into firemen’s — 


pension fund, was void as violative of 
“public policy” against “double taxa- | 
Ti00e eye De. 301la; Ky:St.Supp. + 


1939; §s 2896b-5 to 2896b-15 and § ‘33 
2896b-8.—City of Louisville y. Altna 
ie Ins. Co,, 143 S.W.2d 1074, 284 Ky. 
154. rege 
The statutes authorizing imposition 
on fire insurance companies by cities of 
first class of license tax to be paid into 
sinking fund and of license tax to be | 
paid into firemen’s pension fund are not _— 
mandatory and city may impose either 
of the two license taxes, but there is R 
no manifest legislative intent that both 
license taxes may be imposed at the 
same time and, in absence of such leg- uf 8 
islative intent, the publie policy against ke 
double taxation must prevail. Ky.St. 
§ 301lla; Ky.St.Supp.1939, §§ 2896b-5 — 
to 2896b-15 and Peo soe- City of 
Louisviile vy. Atna Fire Ins. Co., 143 _ 
S.W.2d 1074, 284 Ky. 154. ys 
Mich. The act imposing a tax on all © 
apples grown and produced in Michi- — 
gan payable by grower or grower’s . 
agent when shipped, and prove oe 
that all moneys levied and collected 
under the act shall be expended exclu- 
sively to advertise apples, assesses a 
“specific tax’? and not an “ad valorem — 
tax” on the property of the shipper, 
and the assessment of the tax does not 
result -in double taxation. Pub.Acts : 
1939, No. 87, § 9. Kull v. Michigan — 
State Apple Commission, 296 N.W. 250. 
296-“Mich.. 262. ; ‘ a4 
Mich. Property incident to which a 
use tax is paid is not subjected to | 
“double taxation” because ordinary ad 
valorem tax is also paid thereon. Pub. \— 
Acts 1937, No. 94.—Banner Launder- cM 
ing Co. v. Gundry, 298 N.W. 73, 297 
Mich. 419. Pian: 
Pa.Super. Philadelphia sales tax or- 2 
dinance, construed as requiring tax to 
be computed on full sales price of auto- ~ 
mobile sold by retail dealer without de-- 
duction for allowance made for used ~— 
automobile taken in trade and requir- ay 
ing buyer purchasing the used automo- i 
bile from the dealer to pay tax, was hoy 
not objectionable as imposing ‘double — oN 
taxation.”—City of Philadelphia v. 
Heinel Motors, 16 A.2d 761, 142 Pa. { ay 
Super. 493. - 
Pa.Com.Pl. A tax imposed by a city 
on compensation earned by nonresidents © — 
for services rendered within the city is 
not unconstitutional merely because a 
similar tax may be imposed upon the ; 
taxpayer in the community in which he By) 
resides.—Stoudt v. City of Philadelphia, 
38 Do & C. 222. / ! 
The Philadelphia City Income Tax 
Ordinance of December 3, 1939, is not . 
invalid as impairing the Cee of 
contract in violation of U.S.C.A.Const. 
art. 1, § 10, insofar as it imposes a 
tax upon compensation paid at rates 
established by and pursuant to an ex- 
isting contract between an employer 
and a labor union.—Stoudt v. City of ~ 
Philadelphia, 38 D. & C. 222. é 


§ 66 
D.C.N.Y. The Securities Act of 1933 
is remedial and should be given a lib- 


en 


eral construction. Securities Act of 
1938, §1\ et seqi, 15° U.S{CjAG 77a et 
seq.—_Securities and Exchange Commis- 


sion v. Payne, 35 F.Supp. 873. 
D.C.Tex. The Legislature’s intention 
in enacting an occupation tax controls, 
but such intention must be manifested 
by the words used in the statute.—- 
General Atlas Carbon Co. v. Sheppard, 


Ala. Where, before effective date of 
the sales tax act buyer had ordered 


§ 66 ; 


millwork which the seller was required 


to manufacture, the contract was not 
a “closed transaction” or ‘“sale’? when 
the purchase order was given by buyer 
and accepted by seller, and therefore, 
materials delivered and paid for sub- 
sequent to the effective date of the 
sales tax act were subject to the tax 
and the seller was under the manda- 
tory duty of collecting the tax from 
the buyer. Gen.Acts 1936-37, Ex.Sess., 
Dalen. & 1 (a1) 7 Code 1940, Dit. 
$§ 1-76, §§ 1, 25, rules 1, 5—McPhillips 
Mfg. Co. vy. Curry, 2° So.2d 600: 
Alaska. The 1939 act «mending the 
1937 act imposing ‘license tax on_busi- 
ness of mining was intended by Legis- 
lature: to act retrospectively, and af- 
fected licenses for calendar years of 
/1937 and 1938. Laws 1937, c. 20, §§ 
ia oy) 4, asvadded by) Laws 1939, ¢. 67.— 
Territory of Alaska, by Olson v. Hawk- 
ins, 9 Alaska 573. i 
Under the 1939 amendment which 
eured defects in the 1937 act imposing 
- jicense tax on business of mining, 
which was previously inoperative be- 
cause of vagueness, those engaged in 
mining during 1937 and 1938 held not 
required to file any report or pay any 
tax until between December 31, 1939, 
and January 15, 1940. Laws 1937, c. 
x 20, §§ 3, 4, as added by Laws 1939, ¢. 
67.—Territory of Alaska, by Olson v. 
| Hawkins, 9 Alaska 573. 
~~ Cai.App. In construing a license tax 
statute, courts are governed by dis- 
closed purpose of the act rather than 
aut mere technical language employed.— 
wey) Beeastyer Lines v. Johnson, 114 P.2d 
—~ -Cal.App. Where statutes in — effect 
when ‘action to enjoin enforcement of 
cosmetology act was brought and de- 
termined were superseded by sections of 
.. - Business-and Professions Code, rights 


of parties to continue injunction would 
be measured by present provisions of 
eode. S§t.1927, p. 1711, as amended; 
- $t.1939, p. 396 et seq., § 7300 et seq.—, 
- Whitcomb v. Emerson, 115 P.2d 892, ~ 
BF Fla. Under statute defining practice 
of beauty culture and requiring a li- 
- cense or certificate of registration as 
condition precedent to practicing beau- 
ty culture, the paragraph providing 
for payment of fees totaling $150 for 
determining fitness of applicant and for 
certificate authorizing applicant to 
he, - teach beauty culture, and the para- 
. , graph providing for renewal of certifi- 
‘ eate for fee of $100, are not in such 
conflict with each other as to require 
elimination of either paragraph. Acts 
~ 1935, ce. 16800, § 17.—Gillett v. Colson, 
~~ 198 So. 109. 
, Til. The Retailers’ Occupation Tax 
Act must be given practical and com- 
-mon-sense application. Smith-Hurd 
‘Stats. c. 120, § 440 et seq.—Ahern v. 
Nudelman, 29 N.H.2d 268, 374 Ill. 2387. 
Ky. The repeal of 1932 act imposing 
. gasoline taxes, by 1936 act imposing 
- , similar taxes, did not release county 
; board of education from payment of 
taxes accruing under the earlier act. 
Acts 1932, ec. 150; Ky.St. §§ 465, 4281g- 
X 1 et seq.—Board of Education of Ken- 
ton County v. Talbott, 151 S.W.2d 42. 
286 Ky. 543. 
yo Mass. The purpose of statute regu- 
 Jating issuance of license to keep, store, 
- and sell inflammable articles was to 
in abolish the annual date fixed for ex- 
* _ piration of licenses, to provide for ex- 
* 


- tension, reinstatement,. and contin- 
uances of licenses issued prior to July 
1, 19386; which had lapsed for nonuse 
on expiration date of license’ and to 
rovyide for annual extension of license 

y filing of certificates of registration. 
G.L.(Ter.Ed.) c. 148, § 13, as amended 
by St.1936, ¢. 394.—Saxe v. Street 
Com’rs of Boston, 30 N.B.2d 380, 307 
Mass. 495, 131 A.L.R. 1336, 

The statute regarding license to keep, 
store, and sell inflammable articles 
must be reasonably construed. G.L. 
(Ter.BHd.) ¢. 148, § 13,:as amended by 
St.1936, c. 394.—Saxe v. Street Com’rs 
of Boston, 30 N.E.2d 380, 307. Mass. 
495, 1381 A.L.R. 1336, 

Mass. The holder of a license, is- 
sued under statute, to keep, store, and 
sell inflammable articles, may at his 
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LICENSES: 


option exercise the privilege of utiliz- 
ing land for the purposes authorized, 


but until such use is made of the land 


his license remains a mere privilege 
which he cannot assign or transfer to 
another, G.L.(Ter.Ed.) ¢. 148. § 13, as 
amended by St.1936, ¢c. 394.—Saxe v. 
Street Com’rs of Boston, 30 N.W.2d 
380, 307 Mass. 495, 131 A.U.R. 1336. — 

When the power conferred by a li- 
cense to keep, store, and sell inflam- 
mable articles is executed and the land 
is used for the purpose stated in the 
license, the license becomes a “grant” 
which attaches to and runs with the 
land. G.L.(Ter.Ed.) ¢, 148, § 18, as 
amended by St.1936, c. 394.—Saxe v. 
Street Com’rs of Boston, 30 N.E.2d 380. 
307 Mass. 495, 131 A.L.R. 1336. 

Mass. Where application filed with 
board of aldermen of Somerville for li- 
cense to carry on slaughtering and ren- 
dering business was written upon print- 
ed form bearing legend relating to stat- 
ute requiring an annual license to carry 
on slaughtering business, a_ license 
granted by board authorizing licensee 
to carry on slaughtering and rendering 
business in a building.to be erected 
would be deemed to have been granted 
under statute requiring license to, carry 
ou slaughtering business, rather than 
under statute requiring a license before 
one may occupy or use a building for 
carrying on slaughtering business. G. 
L.(Ter.Ed.) ¢. 94. §§ 118, 119; ¢. 111, §§ 
143,151; St.1933, ¢c. 269, § 2.—Bush- 
way-Whiting Ice Cream Co. v. Mayor 
and Aldermen of Somerville, 31 N.H.2d 
533, 308 Mass. 148. 

Miss. Lessor’s property was not lia- 
ble to seizure and sale for sales taxes 
which accrued against lessees and be- 
eame payable prior to approval of 
amendment subjecting leased premises 
and equipment to seizure and sale for 
sales taxes due by lessees. Laws 1938, 
ce. 113, § 7.—Standard Oil Co. v. Stone, 
2 So.2d 155. 

Mo. The intention of the legislature 
in enacting the motor vehicle fuel tax 
act was to require the payment of two 
cents on each gallon of gasoline sold or 


used in the state to operate motor 
vehicles over the roads, streets, or 
highways of the state. Mo.St.Ann. § 


7793 et seq., p. 5245 et seq.—State ex 
rel. Winn v. Banks, 145 S.W.2d 362. 


N.Y.Sp.Sess. An ordinance of city of 
New York making it unlawful to en- 
gage in the sale of secondhand articles 
without being licensed to deal ‘therein 
is a “penal ordinance’, and must be 
construed strictly. Administrative Code, 
§ B32—126.0—People v. Salvation Army, 
29 N.Y.S.2d 70, 176 Misc...755. 

Oki. In construing consumers and 
users tax statute, court must assume 
that Legislature intended words used 
in the statute to be understood in their 
ordinary sense, except where they were 
given a different meaning in the statute. 
68 OklSt.Ann. §§ 1249-1249w; 25 Okl. 
St.Ann, § 1—Colbert Mill & Feed Co. v. 
Okiapoma Tax Commission, 109 P.2d 


It is duty of reviewing court to con- 
strue various portion of consumers and 
users tax act, if possible, so as to make 
all parts harmonious. . 68 Okl.St.Ann. $§ 
1249-1249w; 25 OklSt.Ann. § 1.—Col- 
bert Mill & Feed Co. v. Oklahoma Tax 
Commission, 109 P.2d 504. 

Pa.Super. The statute empowering 
the collector of taxes to collect from 
the employer of a taxpayer owing per 
capita or occupational taxes if the 
employer has in possession unpaid 
commissions or earnings of the tax- 
payer is not ‘retroactive’, and the 
remedies therein provided cannot be 
invoked by a collector against an em- 
ployer for the collection of taxes levied 
and assessed against an employee for 
years prior to 1939, 72 P.S. § 5544.1 
(c).—Martin v. Danko, 18 A.2d 324, 143 
Pa.Super. 106. 

Tex. The Securities Act is strictly 
penal in nature. Vernon’s Ann.Ciy.St. 
art. 600a, §§ 1-29, 31-38; Vernon’s 
Ann.P.C. art. 10838a, § 30.—Kadane v. 
Clark, 143 S.W.2d 197, reversing 134 
S.W.2d 448. 

The legislative intent, in enacting Se- 
curities Act, is to be determined from 


enues of the county. 


I righ Ay Py, SeNie Bate 


the terms used and ‘the: object e 


in enacting the law. Vernon’s Ann.Civ. © 


St. art. 600a, §§ 1-29, 31-38; Vernon’s 
Ann.P.C. art. 1083a, § 30.—Kadane v. 
Clark, 143 S.W.2d 197, reversing 134 
S.W.2d 448. , 
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Alaska. The 1937 act imposing 
license tax on business of mining re- 
pealed statute providing for license tax 
on business of mining on basis of net 
income of mine. Comp.Laws 1933, 
3138, subd, 14, as amended by J.aws 
1935, ¢.. 74° § 3141: Laws 1937, ¢ 20, 
§ 2.—Territory of Alaska, by Olson v. 
Hawkins, 9 Alaska 573. 

The subsection containing provisions 
for license tax on business of mining 
based on net income having been eliini- 
nated from section by repeal, of sub- 
section, provisions of statute requiring 
licenses to engage in certain lines of 
business no longer apply to tax on min- 
ing, but apply only to lines of business 
remaining within specifications of stat- | 
ute after passage of repealing act. 
Comp.Laws 1933, § 3138, subd. 14, as 
amended by Laws 1935, c. 74; § 3140; 
Laws 1937, c. 20.—Territory of Alaska, 
by Olson vy. Hawkins, 9 Alaska 573, 


Ga.App. The section of the city code” 
of Atlanta providing that any one re- 
quired by tax ordinance of city to 
register and pay registration tax on 
his business, and who fails to do so, 
may be fined or imprisoned, was not 
repealed by the tax ordinance enacted 
for the fiscal year from July 1, 1938, 
to June 30, 1939, and providing that 
all ordinances and parts of ordinances 
in conflict with the ordinance were re- 
pealed, since repeals by implication are 
not favored, and a later statute will 
not be construed to repeal a prior act 
on the same subject, where there is no 
irreconcilable repugnancy between the 
two.—Goldstein v. City of Atlanta, 12 
S.B.2d 150. 


Ga.App. The act to permit counties 
having a population of between 100,000 
and 200,000 inhabitants and cities and 
towns located within such counties, to 
regulate the operation of tourist camps, 
ete., did not repeal statute requiring 
one desiring to operate a tourist camp 
in a county having more than 57,000 
population to secure the permission 
of the commissioners of roads and rev- 
Acts 1937-38, 
x.Sess., p. 353; Acts 1937, p. 625.— 
Jones v. State, 13 S.H.2d 462, trans- 
ferred 10 S.H.2d 394, 190 Ga. 654. 


La. The statute providing for a gen- 
eral state sales tax of 1 per cent. 
throughout Louisiana, and conferring 
on all cities having a population of 
400,000 or more a similar right to levy 
the same tax but not in excess of the 
rate fixed by the statute, does not re- 
peal prior statute empowering the city 
of New Orleans to levy a sales or use 
tax, and since the two statutes are on 
the same subject they must be con- 
strued together. Act No. 159 of 1912,°§ 
1(f), as amendeu by Act No. 338 of 
1936; Act No. 2 of 1938, and § 15.— 
Ma irs v. Maestri, 2 So.2d 11, 197 

a. 5 


The general statute repealing the 
state sales tax act including all ordi- 
nances passed by authority thereof 
does not expressly or impliedly repeal 
the special statute empowering the city 
of New Orleans to levy a sales or use 
tax, in absence of provision in title or 
body of the general statute indicating 
such purpose. Act No. 159 of 1912, § 
1(f), as amended by Act No. 338 of 
1936; Act No. 82 of 1940, and §§ 1, 3; 
Const. 1921, art. 3, § 16—Mouledoux vy. 
Maestri, 2 So0.2d 11, 197 La. 525. 

Tex.Civ.App. The 1919 amendment 
to Revised Statutes 1911, article 997, 
providing that ‘the provisions of this 
act shall not apply to cities of less than 
5000 inhabitants”, applies only to pro- 
visions with respect to examination re- 
quired as a prerequisite to licensing 
and registration of plumbers, and does 
not limit the applicability of other stat- 
utes providing for regulation of sewer- 
age and creation of examining and 
supervising board of plumbers to cities 
having a population of more than 5000. 
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- Ariz. 
corporation which benefits corporation’s 
organizers or members constitutes 
“business” within the meaning of pro- 
visions. of excise revenue act defining 
business. for purposes of the act as dis- 
tinguished from casual activities or 
sales. Code 1939, 73-1301 et seq., 73- 
‘United Producers & 
Consumers Co-Op., 113 P.2d 645. 
~ Ariz. Fees’ received by City of Phe- 
nix in parking meters were not subject 
to excise tax under statute levying tax 
on gross income or proceeds of persons 
operating business of parking lots or 
charging storage fees or rents, since 
ordinanee providing for meters was a 
regulatory and not a “revenue meas- 
ure’. Code 1939, § 73-1303 (f) 2.—City 
of Phenix v. Moore, 113 P.2d 935. 
N.Y.App.Div. Licensing by the state 
and municipalities and supervision of 
activities are unsatisfactory standards 
by which to determine whether an oc- 
ecupation is a “profession” , rather than 
a “trade” or ‘business’, within provi- 
sion of the Tax Law exempting profes- 
sions from the unincorporated business 
tax, since few fields of business are 
free from supervision, and licensing of 
liquor dealers, auctioneers, undertakers 
and others by the state, and plumbers 
and electricians by municipalities, does 
not make professions of those voca- 
tions. Tax Law, § 386.—Teague v. 
ere 27 N.Y.S.2d 762, 261 App.Div. 


The vocation of industrial designing 
is a “profession”, rather than a “‘trade’’ 
or “business”, within provision of the 
Tax Law exempting professions from 
unincorporated business tax. Tax Law, 


§ 386.—Teague v. Graves, 27 N.Y.S.2d 
762, 261 App.Div. 652. 

§ 73 
'p.C.Tex. The term “carbon black” 


may have different significations to 
different lines of industry, and in de- 
termining its meaning as used in Texas 
statute imposing a license on manufac- 
turers of carbon black, the restricted 
definition that one industry would give 
ought not to apply to the exelusion of 
others, unless it is perfectly clear that 
no other meaning could be given to 
the term. Vernon’s Ann.Civ.St.Tex. art. 
7047, subd.- 45.—General Atlas Carbon 
Co. v. Sheppard, 37 F.Supp. 51. 
Repeated application under various 
circumstances or the term “carbon 
black” to its product by manufacturer 
is very persuasive, but not conclusive, 
that product was in fact “carbon 


: black” within Texas statute imposing 


an occupation tax upon manufacturers 

of “carbon black”, Vernon’s Ann,Civ. 
St.Tex.. art. 1047, subd. 45.—General 
Atlas Carbon Co. v. Sheppard, 37 FP. 
Supp. 51. 

Manufacturer of substance which was 
more than 99 per cent. carbon with 
only a trace of oxygen and hydrogen 
and no nitrogen or sulphur was within 
Texas statute imposing tax on manu- 
facturers of ‘carbon black” notwith- 
standing that blacks admittedly ‘“car- 
bon black” run approximately 93 per 
cent. carbon and have between 6 and 
7 per cent. of oxygen, hydrogen, nitro- 
gon and sulphur. Vernon’s Ann.Civ.St. 
Tex. art. 7047, subd. 45.—General Atlas 
Carbon Co. v. Sheppard, 37 F.Supp. 51. 

Ala. Under schedule 21 of the statute 
each person operating 
a beauty parlor a license of $10 and a 
license of $6 for each operator so em- 
ployed in cities of more than 60,000 
inhabitants, the proprietors of a beauty 
parlor, in which 10 operators were en- 
gaged in beauty culture work as inde- 
pendent contractors paying proprietors 
percentage of income collected by them 
from their customers were required to 
secure a license for each of 10 opera- 


tors. Gen.Acts 1935, p. 447, § 348, 
schedule 21.—State v. Birmingham 
Beauty Shop, 198 So. 435, reversing 
198 So. 433. 

The phrase “so employed,” as used 


in schedule 21 of the statute exacting 
from -_ person operating a beauty 


> 


Any te ‘carried on Be a 


“patter a license. of) $10. and a “license 
f $6 for each operator “50 employed” 


Bey cities of more than 60,000 inhabi- | 


tants, means engaged in giving beauty 
‘treatment as a business in a beauty 
parlor under a contractual arrangement 
whereby the proprietors derived an in- 
come from. such business. Gen.Acts 
1935, p. 447, § 348, schedule 21.—State 
Vv. Birmingham Beauty aoe 198 So. 
435, reversing 198 So. 43 

The test in determining Tracie pro- 
prietors of beauty parlor are required 
to pay a license tax for operators en- 
gaged in beauty culture work in their 
penuty parlor under schedule 21 of 
statute exacting from each operator 
operating a beauty parlor a license of 
$10 and a license of $6 for each opera- 
tor so employed in cities of more than 
60,000 inhabitants, is whether opera- 
tors are doing beauty parlor work for 
which a charge is made. Gen.Acts 
1935, p. 447, § 348, schedule 21.—State 
Vv. Birmingham Beauty Shon, 198 So. 
435, reversing 198 So. 433 

If beauty parlor operator is engaged 
in giving beauty treatments in a beauty 
parlor which has paid license tax under 
schedule 21 of statute, which exacts 
from each person operating beauty par- 
lor a license of $10 and a license of 
$6 from each operator so employed in 
cities of more than 60,000 inhabitants, 
operator will not be required to pay 
license tax under schedule 86 of the 
statute. Gen.Acts 1935, pp. 447, 474, 
§ 348, schedules 21, 86.—State v. Bir- 
mingham Beauty Shop, 198 So. 435, re- 
versing 198 So. 433, 

Ala. Where it appeared that non- 
resident subcontractor, accepting sub- 
contract outside state, was construct- 
ing certain features of veterans’ hospi- 
tal on government land, that subcon-. 
tractor used streets outside the govern- 
ment reservation in transporting ship- 
ments, that materials were purchased 
within state, that checks were cashed 
at local bank, that foreman and em- 
ployee lived outside the reservation, 
but that offices of subcontractor were 
maintained in reservation, the subcon- 
tractor was not subject to state license 
tax, since subcontractor was not “do- 
ing business” in state. Code 1923, §$§ 
pies 1506; U.S.C,A.Const. art. 1, $8, 
cl, 17.—0 Pry Heating & Plumbing Co. 
v. State, 3 So.2d 316. 


Ala.App. Under Schedule 21 of stat- 
ute exacting from each person operat- 
ing a beauty parlor a license of $10 
and a license of $6 for each operator so 
employed in cities of more than 60,000 
inhabitants, the owners of a _ beauty 
parlor, in which ten operators were 
engaged in beauty culture work as in- 
dependent contractors paying owners 
percentage of income collected by them 
from their customers, were not _ re- 
quired to secure a license for each of 
ten operators, but operators were re- 
quired to secure the license under 
Schedule 86 of the statute. Gen.Acts 
1935, pp. 447, 474, § 348, Schedules 21, 
86.—State v. Birmingham Beauty Shop, 
198 So. 433, reversed 198 So. 435. 

Miss. A person who operated a port- 
able sawmill by which he sawed timber 
into large dimensions suitable for sale 
to mills which would then resaw the 
timber and thereby put it into condi- 
tion popularly understood as “lumber” 
rather than “timber” was liable for tax 
of % of 1 per cent. of value of products 
produced under statute imposing tax 
upon persons engaging in business of 
manufacturing, compounding or pre- 
paring for sale, directly or indirectly, 
any articles or commodities. Laws 
1934, c. 119, § 2-b.—Drennan v. Stone, 1 
So.2d 799, 190 Miss. 874. 

A portable sawmill operator who 
sawed timber into large dimensions 
suitable for sale to mills which would 
then resaw timber was in no position 
to complain of lesser tax of 4 of 1 
per cent. of value of products produced 
because state might have lawfully de- 
manded the higher tax provided by 


statute. Laws 1934, c. 119, §§ 2-a, 2-b. 
—Drennan y. Stone, 1 So.2d 799, 190 
Miss. 874. 

Okl. Under the statute regulating 


the practice of the trade of barbering 
and defining the practice, where a stu- 


MeL ee am 


Rent performs any ‘of the pees aie fr ae 
practices for payment either directly 


or indirectly, he is ‘undertaking the Se io 
ractice of “barbering” and is subject “ 
to the laws forbidding the practice a 
of barbering profession without a _cer- AS 
tificate. 59 Okl.St:Ann. §§ 69, 70— © 
Schwarze v, Clark, 107 P.2d 1018. Bp. 
Pa.Co. A summary conviction of the 
owner of a drug store before a magis- 
trate for the alleged violation of a bor- 
ough ordinance, prohibiting the main- 
tenance of a billboard or posting signs. 
without a license was reversed’by the ~ 
county court, where defendant adver- 
tised merchandise for’ sale by display — 
signs upon the window of his store, . 
these signs being attached to the win- 
dow pane by adhesive tape.—Common- 
veut v. Cohen, 88 P.L.J, 539, 54 York 
A billboard may be defined as being 
a board, panel, or tablet of some kind 
which is designed or intended for the e- 
posting of signs or placards, and cer-— 
tainly neither the building nor Jthey 2%, 
store windows were designed or intend-_ Ve 
ed for that purpose, even though they Is 
might be occasionally so used.—Com- 
monwealth v. Cohen, 88 P.L.J. 539, i ee 
York 108. f 


Defendant’s actions in adver- ee 
tising in the manner set forth did con-— 
“sign advertising’? within the 
meaning of the ordinance. In so far as 
the ordinance attempts to require de 
fendant to procure and pay for a li 
cense or permit in order to place such — 
signs upon his place of business, it is. 
an arbitrary and unreasonable exercise 
of the police power and an unlawful — 
and unconstitutional interference with tt 
defendant’s property rights.—Common- 
wealth v. oe, 88 PLS. 539, 54 York 
108. Uke 1th 

Pa.Co. There is no authority under ‘ 
the charter act of March 7, 1901, P-L. 
20, 53 P.S.. § 8381 et seq. of the city of | We 
Pittsburgh for exacting a license tax pee 
or fee for the vending of merchandise — 
by an automatic machine operated by — in 
the insertion of a coin—Commonwealth Ua: 
ex rel. v. Bradley, 89 P.L.J. 141. cn dee 


S.C. A single act of embalming is” 
“practice” within statute requiring li- 
cense for “practice” of embalming 
Code 1932, §§ 5266, 5268, 5270, and § : 
5270 as amended Act April 4, 1940, aes cM 
St. at Large, p. 1694.—State v. Black- eo 
well, 13 S.E.2d 483, 196 S.C. 3138. 


Tenn, One drafting plans and specs 
ifications for construction 0 dwelling | 
house was not within statutory exce 


architecture be registered by 
State Board of Architecture, though he 
did not represent himself to publie a; 
practicing architecture, nor use appel. 
Jation “architect”, ‘engineer’, or aly 

modification thereof, as such drafting 

involved public safety and health, ~ 
Code 1932, §§ 7098, ee Me 

Perkins, 146 S.W.2d 134 


The statute requiring eersea Saetces 3 
ing architecture to be registered by 
State Board of Architecture is not a : 
revenue measure, but a police measure, ~— rt, 
enacted for protection of public safety it 
and health, and hence appties to person ~ 
engaging in single isolated architec- | 
tural transaction, as well as person 
practicing architecture as business or iy 
profession. Code 19382, §$ 7098-7112. 
—Cantrell v. Perkins, 146 S.W.2d 134. 


Tex.Cr.App. Helpers of persons li- } 
censed to engage in trade or profession ‘ 
are not included in legislation regulat- 
ing such trade or profession, in ab- 
sence of showing that. they are doing 
that which requires skill and knowl- 
edge incident to trade or profession.— 
Morrow v. State, 147 S.W.2d 248. 


MY. Anes 4 


§ 75 
The privilege of contracting on 


Ala. 
which license tax is imposed is the 
acceptance of contract by individuals 


or corporation, and tax is imposed on 
privilege of accepting and executing 
the contract rather than on the project. 
Gen.Acts 1935, pp. 455, 486, and p. 
561, § 348, Schedules 42, 110 and §§ 

56, 357.—Brown Plumbing & Heating 
Co. vy. MeDowell, 200 So. 104, 240 Ala. 
485. 


§ 77 
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C.C.A.0Okl. The Oklahoma — statute 
‘ levying an excise tax for the privilege 
of using tangible personal property 
which has been purchased, leased, rent- 
ed or exchanged subsequent to its en- 
actment is in essence an excise for 
the privilege of using tangible personal 
property. 68 OkI.St.Ann, § 1294.—Ok- 
lahoma Tax Commission y. Stanolind 
Pipe Line Co., 113 F.2d 853, reversing 
Stanolind Pipe Line Co. v. Oklahoma 
Tax Commission, 30 F.Supp. 131, certi- 
orari Genied 61 S.Ct. 75. 

D.C.Minn. A “use tax” or “privilege 
tax’”’ is a tax imposed on property when 
such property is put to use in the man- 
ner contemplated by a given taxing 
af act, with a presupposition of ownership, 


while a “sales tax’? is one imposed on 
property at the time of the sale there- 
4 of, and the amount of the tax may be 
; fixed in the taxing statute by different 
_ formulae.—State of Minnesota v. Ris- 
- tine, 36 F.Supp. 3. 
:, _D.C.N.Y. = dealer in dye stuffs and 
F chemicals who sold to textile dyers who 
B. work upon fabrics belonging to others 


was liable for sales tax imposed by the 
city of New York on the ground that 
“ such purchases were by the dyers for 
_ the consumption of themselves and not 
for “resale” within the exemptive pro- 
visions of the Sale Tax Law. Loc.Laws 
N.Y.1934, p. 164.—In re H. D. Kampf, 
Ine., 38 Rew, SWI 
_Ala.App. “iManufacturer’’ 
chant,’ “seller” and ‘dealer’ are‘ dis- 
tinguishable terms, since a merchant 
sells to earn profit and a manufac- 
turer sells to take profit already earned, 
as respects whether a person engaged 
in the manufacture of lumber and tim- 
ber and who operated a lumberyard as 
_@ necessary part of process of manu- 
facturing, was liable for license tax 
- imposed by revenue act on wholesale 
- dealers. Gen.Acts 1919, p. 438, § 361, 
~ Schedules 125, 126; Gen.Acts 1935, p. 
473, § 348, Schedules 83, 84.—State v. 
5G eee Powns, 197 So. 379, reversed 197 So. 


an 


and ‘“mer- 


; Owner of lumberyard, who contracted 
to have trees cut and sawed and who 
' thereafter had the wood dressed and 
sized in his lumberyard and sold lum- 
ber: to wholesale dealers and others was 
a “manufacturer” and not a ‘“whole- 
sale dealer’? of lumber, and hence was 
not liable for the payment of a privilege 
tax imposed by revenue act on whole- 
sale dealers. Gen.Acts 1919, p. 438, § 
361, Schedules 125, 126; Gen.Acts 
1935, p. 473, § 348, Schedules 83, 84.— 


State v. Downs, 197 So. 379, reversed 
197%. So. 382. 
Ala.App. An Alabama _ corporation 


engaged in business of negotiating 
contracts for purchase of groceries be- 
tween wholesale grocers in Mobile and 
sellers located within and without the 
state was a “merchandise broker’ with- 
in statute levying a privilege license 
tax, where corporation obtained orders 
from wholesalers and forwarded them 
to sellers; who shipped merchandise 
to wholesalers and paid corporation a 
commission based on sales price. Gen. 
Acts 1935, p. 450, § 348, Schedule 29. 
—State v. W. M. Meador & Co., 198 So. 
1638, certiorari denied 198 So. 166. 

Ariz. Where it appeared that tax- 
payer placed goods on _ shelves and 
counters of a co-operative’s salesroom 
to be sold by the co-operative mostly at 
retail and by the taxpayer at wholesale, 
that the co-operative neither purchased 
nor paid for the goods prior to their 
sale and delivery to consumer, that title 
to goods remained in taxpayer until it 
passed directly from him to consumer 
through the agency of the co-operative, 
and that the co-operative issued pur- 

chase order to taxpayer and taxpayer 
“a delivered to the co-operative a bill for 
the goods after the goods had been sold 
m, and delivered and title had passed to 
the consumer, the co-operative was 
merely an “agent” of the taxpayer who 
i was liable for retail sales tax rather 
than wholesale sales tax. Code 1939, 
§§ 49-701 et seq., 73-1301 et seq., and 
73-1315.—State Tax Commission of Ari- 
zona v. Martin, 113 P.2d 640. 
Ariz. A nonprofit co-operative or- 
ganized under the Co-Operative Market- 


: OE aN rer Ula 
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ing Act, which sold merchandise at cost 
plus necessary expense and marketed 
agricultural products, was engaged in 
“business”, as defined by, excise revenue 
act for sales tax purposes. Code 1939, 
49-701 et seq., 73-1301 et seq., 73-1302. 
—O’Neil v. United Producers & Con- 
sumers Co-Op., 113 P.2d 645. — 

A nonprofit co-operative organized un- 
der Co-Operative Marketing Act, which 
supplied its members and others with 
merchandise at cost plus necessary ex- 
pense and marketed agricultural prod- 
ucts for members and others, was liable 
for payment of sales tax on merchan- 
dise sold. Code 1939, 49-701 et seq., 
73-1301 et seq.—O’Neil v. United Pro- 
Gucere & Consumers Co-Op., 113 P.2d 


Ark. The sale by retail of electricity 
to a consumer, generally, for his use, 18 
subject: to sales tax. Acts 1937, p. 516, 
§ 4.—McCarroll v. Ozarks Rural Dlectric 
Co-op. Corporation, 146 S.W.2d 693. 

Cat. The iurnishing of food and 
drink, without profit, by social club to 
its members and their guests constitut- 
ed ‘‘sales’”? within the Retail Sales Tax 
Act. Gen.Laws 1937, Act 8493, § 2(c). 
—Union League Club vy. Johnson, 115 
P.2d 425, prior opinion 108 P.2d 487. 


Under the Retail Sales Tax Act, de- 
fining ‘retailer’ as every person en- 
gaged in business of making sales at 
retail, and defining “business” as any 
activity engaged in with the object of 
“gain, benefit or advantage’, social 
elub which furnished, without profit, 
food and drink to its members and 
their guests was subject to tax, since, 
although elub realized no ‘profit’? from 
furnishing of food and drink, it did 
realize ‘gain, benefit or advantage’. 
Gen.Laws 1937, Act 8493, § 2(c-e).— 
Union League Club v. Johnson, 115 P. 
2d 425, prior opinion 108 P.2d 487. 

That the Legislature, in 1939, ex- 
pressly amended the Retail Sales Tax 
Act so as to impose tax on social clubs 
did not require construction of the act, 
before amendment, as excluding social 
clubs, where, when amendment was 
made, such clubs were resisting collec- 
tion of taxes, and legislative intent to 
clarify, rather than change, the law 
could be inferred. St.1939, p. 2169.— 
Union League Club vy. Johnson, 115 P. 
2d 425, prior opinion 108 P.2d 487. 


Cal.App. A bona fide, nonprofit so- 
cial club furnishing food and drink to 
its members and their guests, and not 
to general public, and as incidental to 
main purpose of club, was not engaged 
in ‘‘business” of selling tangible per- 
sonal property at retail, and hence was 
not subject to sales tax imposed by 
Retail Sales Tax Act of 1935, prior to 
1939 amendment specifically embracing 
club transactions. Civ.Code, § 593; 
Gen.Laws 1937, Act 3796, § 2(h); St. 
1933, De c2OLOw ssi StL93 bpp. L206, 
1252, 1258, 1259, §§ 2(a-e), 3, 9, 17.— 
pais League Club v. Johnson, 108 P. 

he 


The word “business” in Retail Sales 
Tax Act imposing tax on persons en- 
gaged in business of making sales at 
retail is not used in its broad sense, 
but in the sense of an occupation for 
livelihood or profit, or an activity for 
gain, benefit, and advantage. St.1935, 
pp. 1257, 1252, §§ 2(e), 3.—Union 
League Club v. Johnson, 108 P.2d 487. 

The 1939 amendment to Retail Sales 
Tax Act, specifically subjecting club 
transactions to sales tax, indicated that 
Retail Sales Tax Act of 1935 did not 
apply to club transactions, since 
amendment of prior statute indicates 


an intention to change _ pre-existing 
law. St.1935, pp. 1256, 1252, §§ 2(a-e), 
3; St.1939, p. 2170.—Union League 


Club vy. Johnson, 108 P.2d 487. 


Cal.Super. The Use Tax Act assess- 
ing an excise tax on the storage, use, 
or other consumption of tangible per- 
sonal property is complementary to the 
Retail Sales Tax Act, and one of the 
purposes of the Use Tax Act is to help 
retailers in state who are ‘subject to 
sales tax, to compete on terms of equal- 
ity with retailers out of the state who 
are exempt from sales tax. St.1933, p. 
2599 et seq., § 1 et seqg.; St.1935, p. 


1297 et seq., § at e 


t eed: Brandtjen & 
Kluge v. Fincher, 111 P.2d 979. © 

The Retail Sales Tax Act imposes a 
direct liability on retailer for privilege 
of selling, and not on the consumer, 
and is limited by terms thereof in sales 
made in the state. St.1933, pp. 2599 et 
seq., 2600, §§ 1 et seq., 3.—Brandtjen & 
Kluge v. Fincher, 111 P.2d 979. 

Fla. The business of corporation 
primarily engaged in manufacture 0 
fertilizers and sale thereof at its place 
of business and warehouses is not 
“store” within gross receipts tax_ law, 
so that such corporation is not liable 
for graduated store tax and its sales 
agent is not liable for gross receipts 
taxes on his sales of fertilizers, con- 
signed to him by corporation for sale 
on commission basis, from his general 
store and warehouse. Acts 1935, c. 
16848, § 2(f, g); § 4, subd. B.—Lee v. 
Smith, 198 So. 197. 

Fla. Receipts of druggists from sale 
of prescriptions were subject to gross 
receipts tax under statute defining 
gross receipts as total amount of sale 
price of retail sales, including any 
services which were a part of those 
sales. Acts 1935, c. 16848, § 2.—Wray’s 
Phirmacy v. Lee, 199 So. 767. 

Fia. Distributing plants where milk 
is collected, pasteurized, and distribut- 
ed by solicitors working on a commis- 
sion basis are not “stores” within the 
milk control law or the statute impos-. 
ing a privilege tax on retailers. Acts 
1935, cc. 16848, 17103.—Lee v. Poin- 
settia Dairy Products, 200 So. 369. 

The milk control law defines a com- 
plete scheme for regulating the sale, 
licensing, taxing, and distributing of 
milk, and shows that it was not in- 
tended that the chain store privilege 
tax should be imposed on the milk dis- 
tributing business. Acts 1935, cc. 
16848, 17103.—Lee v. Poinsettia Dairy 
Products, 200 So. 369. 

Fla. Bakery corporation, which man- 
ufactured bakery products at each of 
its seven stores and sold the manufac- 
tured products at the bakeries at which 
they were manufactured, was a “re- 
tailer’”’ engaged in operating ‘chain 
stores” where ‘retail sales’’ were made, 
and was liable for tax for each store for 
privilege of continuing business as re- 
tailer, but was not Jiable for gross re- 
ceipts tax, 
subds. A, B.—Lee vy, 
Shops, 3 So.2d 511. 


Ill. The retailers’ occupation tax ap- 
plies only to sellers, and the sale must 
be made for use or consumption and 
not resale, and, if the thing sold is 
personal, professional, or other serv- 
ice, and not tangible property, seller is 
not subject to tax. Smith-Hurd Stats. 
ec. 120, § 440 et seq.—Ahern v. Nudel- 
man, 29 N.H.2d 268, 374 Ill. 237. 

Sellers are not liable to the retailers’ 
occupation tax where the article sold 
is not to be used or consumed by the 
purchaser or where the personal prop- 
erty is furnished the user as incidental 
to a special service rendered. Smith- 
Hurd Stats. c. 120, § 440 et seq.—Ahern 
Sei Nted sim ans 29 N.H.2d 268, 374 Ill. 


Under the Retailers’ Occupation Tax 
Act, rule of department of finance sub- 
jecting funeral directors to tax meas- 
ured by gross receipts from tangible 
personal property such as_ caskets, 
grave vaults, grave clothing, and flow- 
ers, but providing that no tax applied 
on receipts from services such as em- 


Federal Bake 


balming and providing livery service . 


and other equipment in conducting of 
funeral, is valid. Smith-Hurd Stats. ec. 
120, § 440 et seq.—Ahern v. Nudelman, 
29 N.H.2d 268, 374 Ll. 237. 


Ill, The Retailers’ Occupation Tax 
Act makes no distinction between in- 
animate personal property, property 
containing dormant life, and property 
constituting living organisms. Smith- 
Hurd Stats. c. 120, § 440 et seq.—Sluis 
Yo Wao e Rs 384 N.E.2d 391, 376 Ill. 

Seeds sold to farmers for cultivation 
were sold for “use” or “consumption” 
within statutory definition of “sale at 
retail’, rather than for 


, 


Acts 1935, c. 16848, §§ 2, 4, 


“resale’’,. and’ 
hence seller was liable for ~_" oc-. 


me) Been 


- eupation tax with respect thereto. 
—Smith-Hurd Stats. ¢, 120, §§ 440, 
Sluis v. Nudelman, 34 N.H.2d 391, 37 


sae 


441.— 


Til. -457. n mA 
_A rule imposed by Department of 
Finance in administering retailers’ oc- 
cupation tax against feed dealers had 
no bearing on validity of rule applica- 
ble to seed dealers, and did not inval- 
idate rule applicable to seed dealers on 
ground of discrimination. Smith-Hurd 
Stats. c. 120, § 440 et seq.—Sluis_v. 
Nudelman. 34 N.E.2d 391, 376 Ill. 457. 
Ill, By the statute taxing persons 


. engaged in the business of selling tan- 
gible personal property at retail, the 


Legislature intended to tax every per- 
son engaged in the business of selling 
such property for use and consumption 
and not for resale, and the words “‘occu- 
pation” and “business”? as used in the 
statute include a part of a business 
earried on as an incident or an aid of 
the primary business. Smith-Hurd 
Stats. c. 120, § 440 et seq.; §§ 440, 441, 


- —Continental Can Co. v. Nudelman, 34 


N.B.2d: 397, 376 Ill. 446 

Corporations operating factories and 
manufacturing and business enterpris- 
es are subject to the tax on persons en- 
gaged in the business of selling tangi- 
ble personal property at retail, in so far 
as they operate cafeterias, ete., for the 
purpose of selling food to their em- 
ployees. Smith-Hurd Stats. ¢. 120, §§ 
440, 441.—Continental Can Co. v. Nudel- 
man, 34 N.B.2d 397, 376 Ill. 446. 

Mich. Where corporation contracts 
with either owner, subcontractor, or 
eontractor to erect, repair, or alter a 
steel structure, on a lump sum or a 
labor and material basis, in process of 
performance of. corporation’s contract 
structural steel ceases to be “tangible 
personal property’? and becomes part 
of realty, and hence corporation is not 
required to pay tax imposed on sales 
of ‘‘tangible personal property’ on 
structural steel used in performance of 
its contracts. Pub.Acts 1933, No. 167, 
as amended by Pub.Acts 1935, No. ‘77, 
and § 1, as amended by Pub.Acts 1939, 
No. 313.—Acorn Iron Works vy. Auditor 
General, 294 N.W. 126, 295 Mich. 148. 

Where corporation contracts to erect 
‘or repair steel structures in accord- 
ance with plans and specifications, and 
after structural steel has been fabri- 
eated it cannot be sold as a separate 
and distinct product, use of structural 
steel in performance of contracts was 
not merely incidental to transfer of 
ownership of tangible personal prop- 
erty, and transaction was not a proper 
basis of. computation of tax on sales 
of tangible personal property. Pub. 
Acts 1933, No. 167, as amended by 
Pub. Acts 1935, No. 77, and § 41, as 
amended by Pub.Acts 1939, No. 313.— 
Acorn Iron Works vy. Auditor General, 
294 N.W. 126, 295 Mich. 143. 


That corporation sells structural 
steel over the counter and has applied 
for and accepted a license under gen- 
eral sales tax act, did not make trans- 
actions involving use of structural steel 
in performing of construction contracts 
subject to sales tax. Pub.Acts 1933, 
No. 167, as amended by Pub.Acts 1935, 
No. 77, and § 1, as amended by Pub. 
Acts 1939, No. 313; Pub.Acts 1933, No. 
167, § 2.—Acorn Iron Works v. Auditor 
General, 294 N.W. 126, 295 Mich. 143. 

Mich. Where sales are made directly 
from producer to consumer, the state 
sales tax attaches' the instant a_ sale: 
is made. Pub.Acts 1933, No. 167, as 
amended by Pub.Acts 1939, No, 313.— 
Gardner-White Co. v. Dunckel, 295 N. 
W. 624, 296 Mich. 225. 


Mich. The use tax is an excise tax, 
as contradistinguished from an _ordina- 
ry property or ad valorem tax, designed 
to equalize taxation as between tangible 
personal property reached by the sales 
tax and tangible personal property to 
which the use tax applies, and imposed 
on privilege of using tangible personal 
property which one has caused to be- 
come located in the state and which is 
not within exemptions provided in the 
statute. Pub.Acts 1933, No. 167, as 
amended; Pub.Acts 1937, No, 94, and 
§ 2(b); Const.Mich. art. 10, §§ 3, 4.— 


. Tax -Act* that term 
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‘Banner ee eS: y. Gundry, 298 


N.W. 73, 297 Mic 
Mich. 


419. 

The provision of General Sales 
“sale at retail” 
means any transaction by which is 
transferred for consideration the own- 
ership of tangible personal property 
does not, as against subsequent special 
provision expressly 
steam in term “sale at retail’, limit 
taxable sales to tangible personal prop- 
erty. Pub.Acts 1933, No. 167, 1(b, 
e), as amended by Pub.Acts 1939, No. 
313.—Detroit Edison Co. v. State, 298 
N.W. 525, 298 Mich. 259. 

The term ‘‘steam’’, as used in General 
Sales Tax Act providing that .term 
“sale at retail” is sufficient to include 
sale of steam, includes sale of steam 
to patrons for heating purposes, as 
against contention that the term 
“steam” as employed in the act does 
not go beyond elastic vapor of boiling 
water and a sale thereof, if to furnish 
heat, is not taxable because the act 
does not specify steam heat. Pub.Acts 
1933, No. 167, § 1(e), as amended by 
Pub.Acts 1939, No. 313.—Detroit Edi- 


son-Co. v. State, 298 N.W. 525, 298 
Mich. 259. 

N.D. The combining of nonalcoholic 
ingredients with alcoholic beverages 


that have been taxed under the Liquor 
Control Act to form “mixed drinks’, 
does not amount to “incorporating” 
the nonalcoholic ingredients in or “‘at- 
taching’’ them to tax exempt property 
within the meaning of the Sales Tax 
Act, and hence ‘“‘mixed drinks” are not 
exempt from the Sales Tax Act, not- 
withstanding that the Sales Tax Act 
exempts from the sales tax retail sales 
of alcoholic beverages specified in the 
Liquor Control Act. Laws 1937, ¢. 
249, as amended by Laws 1939, c. 234; 
Laws 1987, c. 259.—Isakson y. State, 
296 N.W. 192. 

N.D. Where sales tax act was first 
enacted in 1935 and tax commissioner 
then ruled that no tax charge should be 
made on account of the sale of photo- 
graphs, and such ruling was in effect 
in 1937 when sales tax act was re- 
enacted, but after re-enactment tax 
commissioner amended prior ruling and 
ruled that tax should be collected on 
account of photographs, and Legisla- 
ture thereafter in 1939 and in 1941 re- 
enacted the sales tax act, presumption 
could not be indulged that Legisla- 
ture intended that no tax should be 
charged on account of the sale of pho- 
tographs. Laws 1937, c. 249, §$ 1(b-e), 
2, 3(a-e), 13; Laws 1939, c. 188, § 1 et 
seq.—Voss v. Gray, 298 N.W. 1, 70 N.D. 
W2T. : 


The sales tax act contemplates that, 
whenever a sale at retail of tangible 
personal property not specifically ex- 
empted is made, the prescribed tax 
shall be paid. Laws 19387, ¢c. 249, §§ 
1(b-e), 2, 3(a-e).—Voss v. Gray, 298 
NW. 1) (OP ND. 727. 

Photographs are tangible personal 
property which, when made and deliv- 
ered for a consideration on order of the 
person who sits for them, are the sub- 
ject of a sale within the sales tax act. 
Laws 1937, c. 249, §§ 1(b-e), 2, 3(a-e), 
13; Laws 1939, ¢c.-188,-§ 1 et_seq.— 
Voss v. Gray, 298 N.W. 1, 70 N.D. 727. 

Ohio App, The “bailment stock plan’ 
adopted by the Ohio Board of Liquor 
Control, in purchasing liquor from a 
foreign corporation, does not render 
such foreign corporation liable for tax- 
es prescribed by the Ohio tax laws, 
since the corporation is not the ‘‘owner” 
of the liquor in the state of Ohio, and 
is not a “merchant” within meaning of 
the tax laws. Gen.Code, §§ 5325-1, 
5328, 5366, 5381, 5388-1.—Bluebell Im- 
porting Corporation v. Davis, 31 N.H.2d 
233. 

Ohio App. An “excise tax’’ being tax 
imposed on performance of act, en- 
gagement in occupation, or enjoyment 
of privilege, including operation of 
motor vehicle on public highways, state 
use tax is authorized by Constitution 
as excise tax levied on storage, use, or 
other consumption of tangible personal 
property. Gen.Code, i 5546-25 et seq., 
and § 5546-26; Const. art. 12, § 10.— 
State v. Fields, 35 N.W.2d 744. 
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Okl. Prepared or mixed feed sold to © 
owner of cattle for purpose of feeding 
cattle, in preparing them for market or ~ 
slaughter as corn fed cattle, was not 
sold for use in “processing” or “‘prepar- ‘a 
ing for sale’ so as to become a grecoge Fate 

nizable, integral part” of finished prod- | 
uct “for the purposes of resale’ or the 
“subject matter of resale’, within terms 
of statute, so as to exempt sales of 


Ww 

ae 
such feed from consumers and _ users et 
tax. 68 OklI.St.Ann, §§ 1249b-1249d, nS 
be 


’ 


12491.—Colbert Mill & Feed Co. vy. Okla- 
homa Tax Commission, 109 P.2d 504. _ 
As used in consumers and users tax | 
statute exempting goods sold for use in 
“processing”, the quoted word means to 
subject to some special process or treat-— : 
ment; specifically, to heat, as fruit, — 
with steam under pressure so as to 
cook or sterilize; to subject (especially — 
raw material) to a process of manufac- 
ture, development, preparation for the any 
market, etc.; to convert into marketa- 
ble form, as livestock by slaughtering,  —_ 
grain by milling, cotton by spinning, 
milk by pasteurizing, fruits and vege- — 
tables by sorting and repacking; and 
the word is synonymous with “prepara- 
tion for the market” which in turn has 
the same meaning as “preparing for 
sale” as used in the same statute. 68 — 
Ok1.St.Ann, §§ 1249b-1249d, 12491—Col- 
bert Mill & Feed Co. v. Oklahoma Tax — 
Commission, 109 P.2d 504. en? 
Where prepared or mixed feed was ~~ 
sold for purpose of fattening cattle. and — 
preparing them for market or slaughter, 
“preparing for sale’, within terms of —— 
statutory exemption from consumers ay 
and users tax occurred when feed was _ 
mixed, processed and made ready for 
sale for purpose of feeding it to live- © 
stock and “consumption” of feed, not —— 
“processing”, occurred when it was 
eaten by cattle, whereas “processing” or 
“preparing for sale’ of cattle occurred — ae 
when they were slaughtered, dressed 
and cured and thereby made ready for 
human consumption, and hence cattle 
owner who bought feed was the “con- — 
sumer” or “user”, and feed was sold 
for “consumption” within terms of stat- — 
ute, and hence was subject to the tax. 
68 Okl.St.Ann, §§ 1249b-1249d, 1249.— 
Colbert Mill & Feed Co. v. Oklahom 
Tax Commission, 109 P.2d 504.) 
Okl. Where tires from a newly pur-. 
chased automobile were accepted by tire 
dealer in part payment for more ex- 
pensive tires sold to automobile owner — ‘ 
as replacements, there was a “sale” of 
tangible personal property by tire deal- = 
er to automobile owner within meaning p 
of the Consumers and Users Tax Act. _ 
68 Okl.St.Ann. §§ 1250a(c), 1250c(a).— 
General Tire Co. v. Oklahoma Tax Com- 
mission, 112 P.2d 407. RS 


Tires taken from a newly purchased 
automobile and accepted by a _ tire © 
dealer in part payment of more ex- | 
pensive tires sold to automobile owner 
as replacements constituted part of'the — 
“gross proceeds or gross receipts” de- , 
rived from sale by dealer within mean- 
ing of the Consumers and Users Tax © 
Act. 68 Okl.St.Ann. §§ 1250a(c, d), 
1250c(a), 1250d(n).—General Tire Co. v. © 
Oklahoma Tax Commission, 112 P.2d 
407. Ai Ma 
There is no limit to the number of | 
times a particular article of merchan- Wi 
dise may be subject to a sales tax so 
long as the article remains in the 
stream of commerce and goes through 
the regular channels of trade. 68 Okl. 
St.Ann. §§ 1249 et seq., 1250 et seq.— ‘ 
General Tire Co. v. Oklahoma Tax Com- 
mission, 112 P.2d 407. he 


Pa.Super. Under Philadelphia sales f- 
tax ordinance by which a tax was im- 
posed on every sale of property at re- 

tail, automobile dealer was not re- 
quired to pay tax on purchase of new : 
automobile acquired by it for resale.— 
City of Philadelphia v. Heinel Motors, 

16 A.2d 761, 142 Pa.Super. 493. 

Under Philadelphia sales tax ordi- 
nance, even though tax was to be com- 
puted on basis of full sales price of 
automobile without deduction for al- 
lowance made for used automobile tak- 
en in trade, when automobile dealer 
sold the automobile accepted by it in 
trade to new buyer, the new buyer 


. 
: 


\ 


Pie 


- eantile license tax was stricken off.—Ap- 


§ 77 
was chargeable with tax on the pur- 
ehase made by him.—City of Philadel- 
hia v. Heinel Motors, 16 A.2d 761, 142 
a.Suner, \493. 
Pa.Com.Pl. A meat packing company, 
by the Act of May 10, 1929, P.L. 1709, 


72 PLS. § 2622, is exempt from mercan- 


tile tax on so much of its business as 
is realized from the processing and cur- 
ing of meats, their products and by- 
products, and where the company avers 
that there is nothing bought from oth- 
ers and re-sold and that its whole busi- 
ness is selling meats and by-products 
after slaughter and processing or cur- 
ing, and where the Commonwealth has 
not proven any sales upon which a 
mercantile tax should be levied, the 
appraisement and assessment for mer- 


peal of Clark, 15 Northumb.L.J. 11. 
Pa.Com.Pl, In the absence of a city 

ordinance regulating the used car busi- 

ness, the city may not refuse a license 


f a - for the conduct of such a business, on 


bh 
] 


fi 


ori ges 


hes 


Nett 
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ha 
cn 


4 


sea 


taxes” 


We -art.).111 1d; 
Co.‘of Texas v. State, 142 S.W.2d 519. 
Error refused. 


statute. 
 §§ 5-7.—Standard Oil Co. of Texas vy. 
ai) ' State, 142 S.W.2d 519, error refused. 


the ground that it will create a hazard 
for persons in using the streets and 


- sidewalks.—Bream y. City of York, 54 
+ York 189. 


Tex.Civ.App. Gasoline filling stations 


* at which automobile accessories were 


sold were “stores” within the meaning 
of the statute imposing “chain store 
and providing that the word 
“stores” as used in the statute should 
not include any place of business en- 


» . gaged exclusively in storing, selling, or 


‘distributing petroleum products, and 


servicing of motor vehicles ‘‘exclusive- 
ly,” since the word “exclusively” was 


used Synonymously with the words 
“only” and ‘purely.’ Vernon’s Ann.P. 
§§ 5-7.—Standard Oil 


Where oil company required distribu- 
tors operating gasoline filling stations 


le _ to sell company’s products at price set 


by company, and to maintain work- 


men’s compensation insurance, and re- 


served the right to control appearance 
_ . of the stations and to arrange signs or 


Ge 


the control of the oil company within 


other advertising matter, and right to 
terminate the contract at company’s op- 
tion for breach of the agreement by a 
distributor, the stations were under 


the meaning of the chain store tax 
Vernon’s Ann.P.C. art. 1111d, 


“Wash. The compensating tax statute 


providing for a tax or excise for the 
privilege of using within the state per- 
 sonalty purchased 

. subsequent to April 30, 1935, is not am- 


outside the state 
biguous and could not be extended by 


the tax commission under its rule-mak- 


ing power to include within the term 


“use”, the “storing” or withdrawing 
from storage and other incidents of 
‘ownership of personalty, since the quot- 
ed terms are not synonymous. Laws 
1935, c. 180. §§ 31, 208.—Northern Pac. 


_ Ry, Co. vy. Henneford, 113 P.2d 545. 


} § 78 

D.C.lowa. Distribution or deliveries 
from petroleum company’s filling sta- 
tion bulk plants to commercial consum- 


ers, pursuant to commercial contracts 
which called for future deliveries and 


~ did not contemplate sale of petroleum 


products from 
‘tents of which were constantly chang- 
ing, were not “retail sales’ from bulk 


gf 


_ the Iowa Chain Store Tax Act. 


Bot 


the bulk plants, con- 


plants, so as to authorize taxation of 
the bulk plants as “chain stores’, under 
Code 
Towa 1939, § 6943.126 et seq.—Standard 
Oil Co. v. Green, 34 F.Supp. 30. 
Where petroleum company maintained 


‘filling station bulk plants which were 


used for warehouse storage facilities 
and company’s products were delivered 
from the bulk plants to tank trucks 
to be taken into the country on routes 
and sold from the trucks to the farmers 
at retail, the bulk plants although con- 
stituting ‘mercantile establishments” 
were not “chain stores” and were not 
subject to the Iowa Chain Store Tax 
Act. Code lowa 1939, § 6943.126 et 
seq.—Standard Oil Co. v. Green, 34 F. 
Sunp. 30. 

D.C.Minn. The plain intendment of 


LICENSES 


the Minnesota statute dealing with 
gasoline tax is to impose a tax on all 
gasoline used in producing or generat- 
ing power for propelling motor vehicles 
used on the public highways of the 
state. Mason’s Minn.St.Supp.1940, § 
2720-70 et seq.—State of Minnesota y. 
Ristine, 36 F.Supp. 3. 

Ala. A “wholesale dealer’ in lumber 
within meaning ot licensing statute 
is one who sells at wholesale, no mat- 
ter at what stage the lumber has been 


purchased. Gen.Acts 1919, p. 438, § 
361, Schedule 126; Gen.Acts 1935, p. 
473, 348, Schedule 84.—State v. 


Downs, 197 So. 382, reversing 197 So. 
379: 

A construction of the statute impos- 
ing license tax on wholesale dealers in 
lumber, which would discriminate in 
favor of a lumber dealer acquiring 
stumpage, and against one who buys 
or sells lumber at a more finished stage, 
should not be favored, hence the statute 
would be construed so as to require a 
wholesale dealer’s license for each busi- 
ness conducted. Gen.Acts 1935, p. 561, 
§ 356.—State v. Downs, 197 So. 382, re- 
versing 197 So. 379. 

Owner of a lumberyard, who con- 
tracted to have trees cut, sawed and 
hauled to his lumberyard where the 
lumber was dried, finished, and sold to 
wholesalers, retailers, and consumers, 
and who paid a license for operating 
a lumberyard but no sawmill license, 
was a ‘wholesale dealer’? of lumber 
within meaning of the statute imposing 
a license tax on such dealers. Gen.Acts 
1919, pp. 437, 438, § 361, Schedules 122, 
125, 126; Gen.Acts 1935, pp. 473, 490, 
§ 848, Schedules 83, 84, 123, p. 561, § 
356.—State v. Downs, 197 So. 382, re- 
versing 197 So. 879. 


Ala. A petroleum corporation oper- 
ating refinery in which crude oil was 
refined into illuminating and fuel oil, 
a portion of which was sold within 
Alabama in quantities of more than 25 
gallons to consumers and to. dealers 
engaged in reselling oil at retail, and 
which corporation brought the crude oil 
into Alabama from Texas for refining 
and did not maintain a place of busi- 
ness in Alabama apart from its refinery 
where any of its produets was sold 
in quantities of 25 gallons or more, 
was a ‘manufacturer’, and was not lia- 
ble for payment of taxes under statute 
imposing taxes on corporations selling 
illuminating or fuel oils at wholesale. 
xyen.Acts 1919, p. 424, § 361, schedule 


74;  Gen.Acts 1923, p. 386; Gen.Acts 
1935, p. 495, § 348, schedule 138.3.— 
State v. Coastal Petroleum Corpora- 


tion, 198 So. 610. 


The tax imposed under statute pro- 
viding that persons selling illuminat- 
ing or fuel oils at wholesale, in quan- 
tities of 25 gallons or more, shall pay 
to State Tax Commission the sum of 
one-half of one per cent. of their gross 
sales for preceding fiscal year does not 
apply to persons, firms or corporations 
engaged solely in manufacturing, 
whether their products are sold in large 
or small quantities. Gen.Acts 1919, p. 
424, § 361, schedule 74; Gen.Acts 1923, 
p.' 386; | Gen. Acts‘ 1935, ‘p. +495, § 348, 
schedule 138.3.—State v. Coastal Pe- 
troleum Corporation, 198 So. 610. 


Ala. Under statute imposing sales 
tax on gross proceeds of the sale of 
“automotive vehicles’, sales of cater- 
pillar tractors equipped for transport- 
ing logs in lumbering operations and 
used exclusively for that purpose were 
subject to sales tax. Gen.Acts 1936-37, 
Sp.Sess. p. 125, § 23° Code '1940, Tit. 
51, § 753(c).—Burford-Toothaker Trac- 
tor’ Co. v. Curry, 2 So.2d' 420. 

Under statute imposing sales tax on 
gross proceeds of sale of automotive 
vehicles, the inclusive designation ‘au- 
tomotive vehicles” is to be given a 
liberal construction in favor of taxpay- 
er. Gen.Acts 1936-37, Sp.Sess. p. 125, § 
2; Code 1940, Tit. 51, § 753(¢c).—Bur- 
ford-Toothaker Tractor Co. vy. Curry, 2 
So.2d 420. 

Ala.App. Under statute requiring li- 
cense of wholesaler who shall sell 
enumerated tobacco products to retail- 
ers who resell them to customers, a li- 


cense is due from a wholesaler who: 


‘evokes operation of tax. 


' ty ane) a ca « ak 

« eB iswine Lise 
sells enumerated products to dealers, 
notwithstanding that retail dealers 
might consume some of articles’ person- 


ally and are bought from wholesaler 


‘Code 


for individual consumption. 
Son 


1940, Tit. 51, § 485.—Roden & 
v. State, 3 So.2d 420. Aue piso 

Cal. ‘The statutes. defining “produc- 
er” and “dealer” in farm products 
and requiring licenses of commission 
merchants and dealers must be con- 
strued in the light of reason. St.1937, 
pp. 715, 720, §§ 1261, 1273.—People v. 
Mulholland, 104 P.2d 1045, superseding 
98 P.2d 261. 


itty 
~~ 


The statutes relating to the licensing ~ 


of farm produce dealers and defining 
“producer” and ‘dealer’ were intended 
to protect the farmer in disposing of 
his ‘products’ which are something 
which farmer has-raised upon the farm, 
whether it be livestock or crops, and the 
term “dealer” means one who contracts 
for or obtains such products so raised, 
and, as so construed, statutes do not 
violate provisions of the state Constitu- 
tion referring to inalienable rights, un- 
iform general laws, and privileges and 
immunities, nor the federal constitu- 
tional provision referring to deprivation 
of rights, privileges, and immunities 
by a state. St.1937, pp. 715, 720, $§ 
1261, 1273; | Const:Calivart. -1)'§§ 15-77, 
21; U.S.C.A.Const. Amend. 14, § 
People v.° Mulholland, 104'P.2d 1045, 
superseding 98 P.2d 261. : } 
Del.Super. The word “use” in Dela- 
ware statutes taxing gasoline imported 
into state for use does ‘not mean that 
the incidence of the tax should be re- 
stricted to gasoline actually consumed 
in operation of automobiles on public 
highways, but exercise by dealer or 
distributor of his right of ownership 
over gasoline in withdrawing gasoline 
from storage tank and putting gaso- 
line in fuel, tank of automobile | for 
purpose of propulsion is “use” which 
33 Del.Laws, 
c. 14, as amended by 35 Del.Laws, ec. 
10; 38 Del-Laws, ec. 31, § 1(d).—State 
Tyan neRe Hook Oil Storage Co., 18 A.2d 


The statutes taxing gasoline import- 
ed into state for use were intended to 
impose license tax on use of property 
within broad primary meaning of word 
“use” as the application of anything to 
an end, the act of employing anything, 
or of applying it to one’s service. 33 
Del.Laws, c. 14, as amended by 35 Del. 
Laws, c. 10; 388 Del.Laws, ec. 31, § 1(d). 
—State v. Crane Hook Oil Storage Co., 
18), Av2 dn 42a 


N.Y. Where used woolen materials, 
including discarded garments, were col- 
lected by licensed junk dealers, sold to 
licensed junk shops, which resold them 
to licensed wholesalers, and again re- 
sold to unlicensed corporations, which 
in turn resold them to woolen mills, 
such corporations were ‘junk dealers’’ 
engaged in business of purchasing or 
selling “rags’’ within provisions of the 
Administrative Code requiring junk 
dealers to be licensed. Administrative 
Code, §§ B32—113.0, B32—114.0.—Peo- 
ple v. American Wool Stock Corpora- 
tion, 35 N.H.2d 905, 286 N.Y. 77, re- 


YerNPe al UNVY.S.2d 781, 174°.’ Mise: 
N.Y.Sp.Sess. The word ‘‘dealer’’, as . 


used in ordinance of city of New York 
making it unlawful to engage in sale of 
secondhand articles without being li- 
censed to deal therein, refers in general 

0 one who buys and sells. 
rative Code, § B32—126.0.—People y. 
Salvation Army, 29.N.Y.S.2d 70, 176 
Misc..755. 

An ordinance of city of New York 
making it unlawful to engage in the 
sale of secondhand articles without be- 
ing licensed to deal therein is intend- 
ed to apply only to ordinary dealer in 
secondhand articles as a business, that 
is, for a profit. Administrative Code, 
§ B82—126.0.—People v. Salvation 
Army, 29 N.Y.8,2d 70, 176 Mise. 755. 

The Salvation Army, in operating 27 
stores in city of New York where sec- 
ondhand articles, which were acquired 
through donation or collection without 
payment therefor, were sold or given 
away, was not a “dealer’’ in second- 


Adminis- 


_ “ec, .468.—P eople Vv. “Salvation Army, 29 


automobiles, - 


~eris.’? 


‘purpose of vehicular travel. 


e the ‘gtate, and defining a distributor as — 
a person who imports into the state 


Betiye Code, § B32—126. 0; Sears 1899, 


N.Y.S.2d .70,°176 Misc. 755. 
N.C. 


A firm regularly purchasing old 
automobile frames, tires 
and scrap iron and copper from many 
persons and ‘firms within certain city, 
regularly dealing with pract cally all 
automobile dealers and tire stations 
therein, buying quantities of old tires, 
automobile frames and automobiles, and 
selling individual items from old auto- 
mobiles to garages and mechanics of 
such city, was engaged in business of 
“buying and/or selling material com- 
monly known as junk” in such city 
within .ordinance thereof and statute 
imposing junk dealers’ license taxes 
and hence not entitled to recover from 
city amount -of such license tax paid 
thereto by such firm under _ protest. 
Pub.Laws 1939, e. 158, 168; Code 


- 1939, § 7979.—Weinstein v. City of Ra- 


leigh, 14 S.H.2d 661, 219 N.C. 643. 

Tenn. The Legislature, in enacting 
statute levying gasoline tax character- 
ized as a special privilege tax in addi- 
tion te all other taxes for engaging 
in and carrying on such business in 
state, had in mind that tax liability of 
those in gasoline business would not 
be ‘measured’ by such statute alone, 
since there could be no such thing as 
an additional tax unless there existed 
another tax. Code 1932, § 1126 et seq., 
and §§ 1127, 1128.—Texas Co. v. Mc- 
Canless, 148 S.W.2d 360. 

Tenn. In statute 
privilege tax on liquid carbonic acid 
gas or substitutes therefor used in 
preparation, mixing or sale “of soft 
drinks or other beverages, or for any 
other purpose,’ the words “or other 
beverages” exhausted the class repre- 
sented by “soft drinks,’ and hence use 
of gas for cooling theater was taxable 
under words “any other purpose,” not- 
withstanding the rule of “ejusdem_gen- 
Code 1938, § 1167 ef seq.—Knox- 
tenn Theatres v. McCanless, 151 S.W. 


-2d 164, 177-Tenn. 497. 


The statute imposing special privilege 
tax on users of liquid carbonic acid 
gas manifests intent. to impose tax up- 


on sale or use of such gas irrespective 


of use to which it might be applied. 
Code 1938, § 1167 et seq.—Knoxtenn 
‘Theatres y. McCanless, 151 S.W.2d 164. 
177 Tenn. 497. 

Tex. The motor fuel tax law was 
intended to impose four-cent per gal- 
lon tax on first sale of motor fuel 
actually sold in Texas, and four-cent 
per gallon user tax on fuel used on 
public highways of state and obtained 
without actual sale in Texas. Vernon’s 
Tex.Civ.St, 241936; arts. 7065a—1, 
7065a—2.—State v. City of El Paso, 143 
S.W.2d 366, reversing City of Hl Paso 
v. State, 135 S.W.2d 763. 


That city,- purchasing gasoline out- 
side Texas,, used gasoline in city’s 
motor vehicles on city streets, did not 
exempt city from motor fuel tax law, 
since city street is “public highway” 
within meaning of motor fuel tax law 
defining “public highway” as every 
way or place of whatever nature open 
to use of public as matter of right for 
Vernon’s 
Tex.Civ.St.1936, art. 7065a—1(g).—State 
v. City of’ El Paso, 143 S.W.2d 366, 
aaa aa City of El Paso v. State, 135 
S.W.2d 763. 

‘Tex. racian A mixture of 50 per 
cent, Portland cement and 50 per cent. 
ordinary lime rock, ground up and not 
processed, and advertised and sold as 
cement in bags labeled ‘Masonry 
Cement,” was ‘‘cement” within terms 
of statute imposing occupation tax on 
cement 
1001, par. 
art. 7047, § 


205; Vernon’s Ann.Ciy.St. 

41.a.—Trinity Portland 
Cement Co. v. State, 144 S.W.2d 329. 
Error refused. 


Wash. Under the 1937 fuel oil dis- 
tributors’ excise tax statute imposing 
on eyery distributor tax of one-fourth 
cent for each gallon of fuel oil sold, 
distributed or withdrawn by him in 


imposing special . 


distributors. .19  U:S.C.A... §° 


iicuNens ° 


and stores, withdraws, sells or distrib- 
utes oil, whether in original package 
or otherwise, oil company which trans- 
ported fuel oil from another state in 
tanker from which it was delivered di- 
rectly to intrastate storage facility of 
buyers who bought oil exclusively for 


own use, and had no interest in it 
prior to delivery, was not a ‘‘distribu- 
tor’, and was not liable for the tax. 


Laws 1935, ec. 180, § 78, as amended by 
Laws 1937, e. 5 ’ ag: Co. v. 
Cohn, 112 P.2d 522, followed in Inland 
Hmpire Refineries v. State, 112 P.2d 
541 and Montana Headlight Oil Co. v. 
State, 112 P.2d 541. 

Wash. Under the 1937 fuel oil dis- 
tributors’ excise tax statute imposing 
tax on each gallon of fuel sold, dis- 
tributed or withdrawn by distributor 
in the state, where fuel oil was de- 
livered by foreign oil company’s tank- 


ers without interruption of interstate 


character of transit to storage facilities 
of buyer who used oil in manufacturing 
business, oil company was not liable for 
tax. Laws 1935, c. 180, § 78 et seq., 
as amended by Laws 1937, c¢. 116.— 
Crown Zellerbach Corporation v. State, 
112 P.2d 544. 

Under the 1937 fuel oil distributors’ 
\excise tax statute imposing tax on each 
gallon of fuel oil sold, distributed, or 
withdrawn. by distributor in the state, 
where fuel oil was bought from a 
foreign oil company and delivered in 
tankers without interruption of inter- 
state character of transit to storage 
facilities of buyer who used oil in man- 
ufacturing business, buyer was not sub- 
ject to the tax since it was not engaged 
in the business of selling fuel oil. 
Laws 1935, oc. 78 et seq., as 
amended by Laws 1937, e. 116.—Crown 
aia iv woke Corporation v. State, 112 P. 


Wash. Under 1937 fuel oil distribu- 
tors’ excise tax statute imposing tax on 
each gallon of fuel oil sold, distributed 
or withdrawn by. distributor in the 
state, where fuel oil was delivered to 
buyer by an oil company from another 
state in tankers directly to buyer’s 
storage facilities and all the oil was 
used in the conduct of the buyer’s own 
business, and buyer was not engaged 
in selling fuel oil, buyer was not liable 
for tax. Laws 1935, ¢..180, § 78 et 
seq., as amended by Laws .1937, c. 116. 
—Rayonier, Inc. v. State, 112 P.2d 546. 

Wash, Under 1937 fuel oil distribu- 
tors’ excise tax statute imposing tax on 
each gallon of fuel oil sold, distributed 
or withdrawn by distributor in the 
state, where oil was purchased from a 
foreign company and part was deliv- 
ered in another state from which it was 
transported to buyer’s plant by buyer 
and remainder was brought from an- 
other state by tanker directly to buy- 
er’s manufacturing plant where it was 
used in the course of manufacturing 
operations, buyer was not subject to 
tax, Laws 1935, c)180)) § 78 et. seq:, 
as amended by Laws 1937, ec. 116.— 
Crown Zellerbach Corporation vy. State, 
112 P.2d 548. 


§ 

N.Y.Sp.Sess. The size of business 
does not determine whether person or 
concern is a “junk dealer’ within pro- 
visions of the Administrative Code re- 
quiring junk dealers to be _ licensed, 
but, rather, the character of the busi- 
ness and the manner in which it is con- 
ducted are determinative. Administra- 
tive Code, § B32—113.0 et seq., and $ 
B32—114.0.—People v. American Wool 
Stock Corporation, 21 N.Y.S.2d 781, 174 
Mise. 758. 

Corporations which purchased woolen 
“clips” and used woolen materials from 
wholesale clothing manufacturers and 
other wholesalers, rather than from 
junk dealers or collectors, and which 


resold such “clips’ and materials to 
woolen mills, after reprocessing, were 
not ‘junk dealers” within provisions 


of the Administrative Code requiring 
junk dealers to be licensed. Adminis- 
trative Code, § B32—113.0 et seq., and 
§ B32—114. 0. —People v. American Wool 
Stock CoLporition, 21 N.Y.S.2d 781, 
174 Mise. 758. 


§ 80 

N.Y.8p.Sess. Song sheets sold — 
streets of New York City without a it 
cense were ‘‘merchandise” within Pade 
ministrative Code requiring a license 
for vending or selling merchandise in 
the streets of the city, and song sheets 
were not exempt as 
though they were so designated and it 
was indicated that they would be pub- 
lished at regular intervals. Adminis- 
trative Code, §§ B36-89.0, B36-90.0— 
People Vv. anaes pe N.Y.8.2d 113. 


N.H. 
stantial 


was a “parade” or “procession’’ within 
statute requiring license, notwithstand- 
ing march was in single file formation, 


“periodicals” al-_ 


“Information march’ by sub-— 
number of members of or-— 
' ganization called Jehovah’s Witnesses 


and that purpose thereof was to dis-_ a 


“and — 
Pub. 


seminate information by signs: 
placards, and by pamphlets. 
Laws 1926, e¢. 145, 


of New Hampshire, 61 S.Ct. 762. 


§ 89 
€.C.A.8.C, The South Carolina sales 
tax was inapplicable to activities of 
United States Army Post Dxchange at 
fort in South Carolina, since exchange 


ai CA et ee 
ee 


§§ 2-5.—State v. 
Cox, 16 A. 3a 508, affirmed Cox v. State 


was a “federal instrumentality” with--) 


in statute exempting United States. and 
its instrumentalities from provision au- 
thorizing the enforcement of state, sales 
or use tax within federal'area. Act S.C. 
March 10, 1928, 35 St. at Large, p. 


1089: Act Oct 9, 1940, 54 Stat. L002 ‘ 
Query Navel noes 121 F.2d era aegis 2 Mas 


972. 


S. v. Query, 37 F.Sup i 
Recurities ” 


re C.A.Tenn. Where Act 


provided that no issue offered to public, Mv ‘ 
exceeding $100,000 should be ‘exempted $8 B 


and Securities and Exchange Comiis- | 
sion promulgated rule whieh condi- 
tionally provided exemptions for issues 
not exceeding $100,000, where net pro- 
eeeds reatized by issuer was not less 
than 75 per cent. of offering price ‘to 
public and purchaser was given pro~ 
spectus containing required information, 
securities sold’ by ‘defendants did, not 
fall within the exemption, notwith: 
standing issue did not exceed $100,000, 


where issuer did not realize 75 per cent. ae 
and purchaser — 


of the offering price, 
was not given prospectus containing 
required information. 


1933, § 3(b), 15° U.S:C.A. § 77¢(b).— 
Stone v. U. 8.113 F.2d 70. 
Ariz. Sales tax imposed by extinet’ 


revenue act was not a 
within the meaning of that term as. 


used in provision of co-operative mar- — 
keting act exempting associations or- % ps 


ganized under such act from all fran-_ 
chise or license taxes. Code 1939, 49-_ 
701 et seq., 49-720, 73-1801 et seq.— 
O'Neil v. 
ers Co-Op., 113 P.2d 645. 


The $1 fee required by excise revenue > 
act in order to procure a license to 
engage in business is not a “license 
tax” within meaning of provisions of | 
co-operative marketing act exempting ~ 
associations organized under such act 
from all license taxes. Code 1939, 49- 
701, et seq., 49-710, 73-1801 et seq., 73- 
1312.—O’Neil v. United Producers & 
Consumers Co-Op., 118 P.2d 645. 


Ga. The Federal Land Bank and! 


other corporations composing Farm — 
Credit Administration of Columbia, 
were “instrumentalities of United 
States’, within meaning of the provi- 


sions of the Motor-Fuel Tax Act pro- 
viding that no tax is imposed on the 
sale of motor fuel to the United States 
or any of its instrumentalities. Code, 
§ 92-1401 et seq., and § 92-1403.—Ied- 
eral. Land. Bank of Columbia vy. For- 
rester, 15 S.H.2d 517. 

Ga.App. The revenue commissioner 
had authority under statute to pass 
rule that no certificate of exemption 
under the Veterans License Act shall 
be issued effective beyond the year in 
which it is issued, and rule was prop- 
erly admitted in evidence in prosecu- 
tion in Recorder’s Court in the city of 
Atlanta for violation of the section of 
the city code providing that anyone 
required by tax ordinance of city. to 
register and pay registration tax on 
his business, and who fails to do so, 


Securities Act of | 


“license tax” 


United Producers & Consum- — it 


ae 
A 


es 


ce 


4 


i 


made Gedy 110,163), Kan. 
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may be fined or imprisoned. Laws 
1935, p. 163.—Goldstein v. City’ of At- 
lanta, 12 S.H.2d 150. 

Ga.App. Under exemption statutes, 
the right of a disabled or indigent vet- 
eran to conduct a business in a coun- 
ty, town, or city without paying a 
license for the privilege of doing so is 
based on the fact that he is a veteran 
and not on the certificate. of the ordi- 
nary or state revenue commissioner, 
Code 1933, § 84-2011; Laws 1935, p. 
164, § 4.—City of Reynolds v, De Fra- 
vio, 14 S.E.2d 600. ; 
Where World War veteran received a 


_ certificate of exemption whereby he was 


authorized to conduct a business of 
soda water and candy business free 
from any state, county, or city taxes, 
and there was nothing to indicate that 
the veteran became disabled or indigent 
on date of certificate of exemption, the 


veteran was not liable for city privilege 


license tax for the year 1940 because 
he had conducted business for a month 
before receiving certificate of exemp- 
tion. Code 1938, § 84-2011; Laws 1935, 
p. 164, § 4.—City of Reynolds vy. De 
Fravio, 14 S.H.2d 600." 

Kan. Where airplane manufacturing 
company made contract with federal 
government to enlarge its plant facili- 
ties and to equip them for exclusive 


‘purpose of making airplanes for gov- 


ernment, and government agreed to re- 
imburse company for cost of such en- 
larged facilities and their equipment in 


60 monthly payments, and, after such 


payments were completed, such facili- 
ties and equipment would become prop- 
erty of government subject to an op- 


tion in favor of company for ,their ac- 


quisition, equipment purchased for use 
in enlarged plant facilities was subject 
either to state sales tax or to compen- 
Sating use tax, as against contention 
that purchases so made. were exempt 
either on ground that company was a 
“governmental instrumentality”, or on 
ground that purchases were expressly 
exempted by state statute. Gen.St.1935, 
79-3603, 79-3604, 79-3606, 79-3703, 79- 
3704.—Boeing Airplane Co. v. State 
Commission of Revenue ne Taxation, 

Ky. The constitutional provision ex- 
empting public property and_ institu- 
tions of charity and education from 
taxation does not exempt county boards 
of education from payment of gaso- 


line tax with respect to gasoline used 


for transportation of school children. 


Acts 1932, c. 150, §§ 1,.7a; Ky.St. §§ 
4281g-1 et seq., 4281g-2, 4281g-17, 
4281g-18, 4399-45; Const. § 170.— 


Board of Education of Kenton County 
v. Talbott, 151 S.W.2d 42, 286 Ky. 543. 

La. Evidence that defendant took 
old, broken, damaged furniture and re- 
paired and refinished it, made new 
eushions for old chairs, sofas, and other 
pieces of furniture, made coverings for 
cushions, and repaired old eushions and 


coverings thereof, that work done by 


defendant and his helpers, except that 
done by a bookkeeper and telephone 
girl, was manual, and that defendant 
worked in his workshop almost con- 
stantly, showed that defendant was en- 
gaged in a “mechanical pursuit’? and 
was thus exempt under the Constitution 
fron. payment of license tax. Const. 
1921, art. 10, § 8, as amended in 1934. 
—State v. Regenbogen, 2 Soa.2d 207, 197 
a 0 9. 

La.App. A corporation cannot claim 
exemption from occupational license tax 
on ground that it is engaged in me- 
echanicai pursuit within constitutional 
exemption provision.—State vy. Service 
Galvanizing Works, 1 So.2d 357. 

N.H. The exemption of tobacco used 
for insecticides and other agricultural 
purposes from tax imposed on all to- 
bacco products sold at retail in the 
state is not unreasonable since the 
Legislature may relieve farmer from a 
tax imposed upon those who make a 
different use of the commodity taxed. 
Laws 1939, ec. 167. as amended by 
Laws 1939, ec. 180.—Havens y. Attorney 
General, 14 A.2d 636, 

N.Y. The statutory charge against 
limited dividend housing companies for 
expenses of inspection, supervision, and 
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auditing by State Board of Housing is 
not a “tax” or “fee” within statute ex- 


empting such companies from payment 


of taxes and fees, and companies are 
not protected against payment of statu- 
tory charge by statute concerning ex- 
emptions. Uneconsol. Laws, §§ 2267, 
2289, 2301.—People v. Brooklyn Garden 
Apartments, 28 N.E.2d 877, 283 N.Y. 
373, reversing 15 N.Y.S.2d 890, 258 App. 
Diy. 151, reversing 10 N.Y.S.2d 63, 169 
Mise. 610, appeal granted 17 N.Y.S.2d 
877, 258 App.Div. 958. f 
N.Y.Sp.Sess. Song sheets sold in 
streets of New York City without a li- 
cense were ‘“merchandise” within Ad- 
ministrative Code requiring a license 
for vending or selling merchandise in 
the streets of the city, and song sheets 
were not exempt as ‘periodicals’ al- 
though they were so designated and it 
was indicated that they would be pub- 
lished at regular intervals. Adminis- 
trative Code, §§ B36-89.0, B36-90.0.— 
People v. Samuels, 28 N.Y.S.2d 113. 
Ohio. The section of the Constitu- 
tion providing that laws may be pass- 
ed exempting certain enumerated prop- 
erty relates to the taxation and exemp- 
tion from taxation of realty and per- 
sonalty only, and the language used 
has no application to an excise tax. 
Const: “art. 12, 2.—State ex. rel. 


Brunenkant v. Wallace, 30 N.EH.2d 696.- 


137 Ohio St. 379. ; 

Since the State Constitution is merely 
a limitation on the law-making power 
of the Legislature, enactments as to 
excise taxes and exemption therefrom 
are valid unless in contravention of 
some constitutional guaranty, state or 
federal._State ex rel. Brunenkant Vv. 
Wallace, 30 N.E.2d 696, 137 Ohio St. 
319. 

Okl. The section specifically ex- 
empting sales of automobiles on which 
the motor vehicle excise tax had been 
paid during the same calendar year 
from the tax imposed by the Consumers 
and Users Tax Act was not applicable 
to transaction whereby tires from a 
newly purchased automobile were ac- 
cepted by tire dealer in part payment 
of more expensive tires sold to auto- 
mobile owner as replacements so as 
to permit exclusion of value of the 


tires taken in trade in computing gross 


proceeds of sale of new tires for pur- 
pose of the sales tax. 47 OkI.St.Ann. 
§ 51 et seq., and § 5le(c); 68 OkI.St. 
Ann. § 1250d(n).—General Tire Co. v. 
eva Tax Commission, 112 P.2d 
407. ‘ 


Tex. The motor fuel tax on gas- 
oline purchased outside Texas by city 
and used in city’s motor vehicles oper- 
ated exclusively on city streets is a 
tax on use of motor fuel in operation 
of vehicles on public highways of Tex- 
as, and hence is an indirect or ‘excise 
tax’’, and is not “ad valorem tax” or 
“income tax’? or “occupation tax’ with- 
in constitutional provisions exempting 
municipalities from ad valorem, income 
and occupation taxes. Vernon’s Tex. 
Civ.St.1936, arts. 7065a—1, 7065a—2; 
Vernon’s Ann.St.Const. art. 8, § 1; art. 
11, § 9.—State v. City of El Paso, 143 
S.W.2d 3866, reversing City of El Paso 
vy. State, 135 S.W.2d 763. 
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Ark. The purpose of statute relating 


to exemptions from excise taxes is to. 


exempt rural electric co-operative cor- 
porations from paying excise taxes on 
their property and on purchases made 
by them. Acts 1937, p. 1286, § 30.— 
McCarroll vy. Ozarks Rural Blectric Co- 
op. Corporation, 146 S.W.2d 693. . 

The disposition or distribution of 
electricity by a rural electric co-op- 
erative corporation to its members was 
a “retail sale’ of electricity to the 
members, and was subject to sales_tax, 
notwithstanding statutory exemption 
of the co-operative corporation from 
excise taxes. Acts 1937, pp. 513, 1272; 
p. 516, § 4; p. 1286, § 30.—McCarroll 
v. Ozarks Rural Electric Co-op. Corpo- 
ration, 146 S.W.2d 693 

Fla. Under ordinance imposing an 
occupational license tax on merchants, 


wholesalers, jobbers or distributors 
having capital not exceeding $10,000, 
and exempting farmers or growers 
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producing farm and grove produc Ss. 


a wholesale hg eae who conducted - 
uying on 


an independent business 0 : 
consignment large quantities of apples 
in three stalls rented from the County 


Growers Co-Operative Marketing Asso- _ 


ciation, of which he was not a member, 
and through which he did not transact 
his business was liable for the license 
tax, since wholesaler was not a “grow- 
er’ or “producer” within exemption.— 
Quigg v. State ex rel. Miller, 199 So. 
48 


tll. The statute referring only to 
service features rendered by _ funeral 
directors in their business of taking 
eare of dead human bodies preparatory 
to burial do.not absolve funeral] direc- 
tors from payment of retailers’ occupa- 
tion tax based on gross receipts from 
sales of tangible personalty such as 
caskets, grave vaults, grave clothing, 
and flowers. Smith-Hurd Stats. ec. 120, 
§ 440 et seq.; c. 111%, §§ 73.1 to 73.31. 
—Ahern vy. Nudelman, 29 N.H.2d 268, 
374 Ill. 237. 

La.App. A “manufacturer”, within 
constitutional provision exempting man- 
ufacturers from occupational license 


taxes, is one engaged in business of 


working raw materials into wares suit-— 


able for use, giving new shape, qual- 
ities, and combinations to matter which 
has already gone through some artifi- 
cial process, preparing original sub- 
stance fof use in different forms, mak- 
ing things to sell, standing between 
original producer and dealer or first 
consumers, and depending: for profit 
on labor bestowed on raw materials. 
Const.1921, art. 10, § 8.—State vy. Sery- 
ice Galvanizing Works, 1 So.2d 357. 

A corporation manufacturing, but not 
selling, galvanizing compound, applied 
by it to old metal, on weight of which 
it based its charges to customers bring- 
ing such metal to it for galvanizing, is 
not a “manufacturer” within constitu- 
tional prouistse exempting manufac- 
turers from occupational license taxes. 
Const.1921, art. 10, § 8—State v. Serv- 
ice Galvanizing Works, 1 So.2d 357. 

Minn. The statute exempting from 
tax therein imposed on chain stores any 
person who within the state produces, 
manufactures, prepares, distributes and 
sells at retail only, food products 
which he himself produces, manufac- 
tures, or prepares, where such retail 
sales are made only from _= stores 
owned, operated and controlled ex- 
clusively by any such person, includes 
only those who are engaged exclusively 
in the business of producing, manufac- 
turing, and preparing the products 
which they sell. Laws 1937, Ex.Sess., 
CIOS Uae 1.—C. Thomas Stores 
Sales System v. Spaeth, 297 N.W. 9. 

N.Y¥.App.Div. A firm engaged in de- 
veloping new textile fabrics and work- 
ing on technical problems in connec- 
tion with production thereof, and in 
addition buying and selling merchan- 
dise for its own account and for the 
account of others, was not exempt from 
unincorporated business tax as a firm 
engaged in the practice of a “profes- 
sion”. Tax Law, § 386 et seq.—People 
rok Seidman vy. Graves, 22 N.Y.S.2d 


Okl. The exemption from tax on mo- 
tor fuel used exclusively for “agricul- 
tural purposes’? within state granted 
to persons engaged in farming is not 
limited to motor fuel used exclusively 
on lands farmed by holder of an ex- 
emption permit, and order of Tax 
Commission confining the exemption to 
motor fuel used by farmers in farming 
lands owned or farmed by them and 
denying exemption on fuel purchased 
by farmers when used by them on 
farms operated by others was unau- 
thorized. 68 Okl.St.Ann. § 659g(a, b). 
—Protest of Hyde, 110 P.2d 292. 
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N.Y.Sup. The statute prohibiting a 
person from engaging in the business 
of fumigation or extermination with- 
out a permit is satisfied if any member 
of a partnership is a licensed extermin- 
ator. Sanitary Code, § 104.—Fullain 
y. Peterson, 21 N.Y.S.2d 797. 

Pa.Com.Pl. Under §$ 6 and 13 of the 
Act of 1931 P.L. 485, 63 P.S. §§ 478¢, 
478m, individuals and corporations can- 
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engineering, 


on the actual license, and no branch 
licenses shall be granted any corpora- 


_ tion.— Wetzel & Son vy. State Board of 
- Undertakers of Dept. of Health of Penn- 


sylvania, 50 Dauph. 373. 

Pa.Com.Pl. Even persons charged 
with crime are entitled to have the 
facts found against them before judg- 
ment is pronounced. Permittees, li- 
censees, and registrants under admin- 
istrative statutes are no less entitled 
to findings of fact before being ad- 
judged guilty.—Nevins, Inc. v. State 
Board of Pharmacy, 51 Dauph. 264. 
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Neb. A professional engineer of good 
character, residing in state, having 
high scholarship standing, holding 
state university degrees of Bachelor 
and Master of Science in Mechanical 
Engineering, and having teaching ex- 
perience in state university engineering 
department, was entitled to issuance of 
certificate of registration to practice 
without examination, by 
state board of examiners, under statute 
liberally construed, though much of his 
time was taken up with manufacturing 
company, of which he was owner and 
manager. Comp.St.Supp.1939, §§ 71- 
3309, 71-3317.—Downs v. Nebraska 
State Board of Examiners for Pro‘ses- 
sional Engineers and Architects, 296 


 N.W. 151 


N.H. The statute requiring a license 
for conducting a parade or procession 
inferentially makes comfort or con- 
venience in use of the streets the stand- 
ard of official action, based on _pre- 
sumption in favor of validity of the 
statute as re-enforced by express pro- 
vision of the act bestowing delegated 
powers upon licensing authority, as a 
grant intended to be only of due legis- 
lative power which may properly be 
delegated. Pub.Laws 1926, c. 145, § 2, 
3.—State v. Cox, 16 A.2d 508, affirmed 
Cox v. State of New Hampshire, 61 S. 
Cran coe: 

Under statute for licensing of parades 
and processions, members of organiza- 
tion had right to a license to march 
when, where, and as they did if, after 
required investigation, it was found 
that convenience of public in use of 
streets would not be unduly disturbed, 
upon such conditions or changes in 
time, place, and manner as would avoid 
disturbance. Pub.Laws 1926, c. 145, §§ 
2-5.—State v. Cox, 16 A.2d 508, affirmed 
Cox Vis State of New Hampshire, 61 S. 
Ct. 762. : 


S.C. The prime object of the law 
regulating the practice of embalming 
is the protection of the public from 
ignorance and imposture, and its pro- 
hibition applies to all persons who 
have not shown themselves to be pos- 
sessed of the qualifications required 
thereby. Code 1932, §§ 5266, 5268, 
5270, and § 5270 as amended Act April 
411940, 41. St. at Large, p, -1694.— 
State v. Blackwell, 13 S.H.2d 433, 196 
SiC. 313. 


Wis. Where cosmetology students 
enrolled in an unregistered school in 
another state when existing Wisconsin 
statute required six months’ appren- 
ticeship including time spent in_ in- 
struction in a beauty parlor or school 
of cosmetic art as requisite to taking 
of cosmetology examination, and stat- 
ute was amended to increase required 
training period from 600 hours to 
1500 hours and students had only 1144 
hours of training, students were not 
entitled to take an examination in cos- 
metology under statute providing that 
new requirements should not apply to 
any duly registered apprentice in any 
beauty parlor at time of the enactment 
of statute nor to any student enrolled 
in a cosmetic school approved by board 
of health. St.1937, §§ 159.02, 159.08 
(b); St.1939, § 159.08(5).—Moratto v. 
Harper, 296 N.W. 902, 237 Wis. 295. 
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Iowa. The phrase “or any renewal 
thereof” in statute providing that every 
person to whom has been granted a 
certificate to practice» accountancy or 
any renewal thereof must give bond, 
was presumably employed advisedly by 
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not carry on their business in any place 
er than that specifically designated 
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legislature, and should not be inter- 
preted as being without meaning or ef- 
fect, and its natural and ordinary 
meaning is that any renewal of cer- 
tificate requires a new and independent 
undertaking. Code 1939, § 1905.11.— 
Jaeger Mfg. Co. v. Massachusetts 
Bonding & Ins. Co., 294 N.W. 268. 

The bond of a certified public ac- 
countant covers only the one-year term 
of his license, and a new undertaking 
is required for each succeeding term, 
Code 1939, §§ 1905.11, 1905.13.— Jaeger 
Mfg. Co. v. Massachusetts Bonding & 
Ins. Co., 294 -N.W. °268. 

The surety’s liability on certified 
public accountant’s statutory bond 
must be measured by statute and not 
by surety’s intentions nor form of 
bond. Code 1939, § 1905.11.—Jaeger 
Mfg. Co. v. Massachusetts Bonding & 
Ins: Co., 294 N.W. 268. 

Where statute required new bond for 

each year of license of certified public 
accountant, the bond and each contin- 
uation certificate constituted a separate 
and independent undertaking, and upon 
each the surety could be held liable for 
full amount of penalty, on account of 
defaults or breaches occurring during 
respective term covered by the instru- 
ment, notwithstanding that each con- 
tinuation certificate contained clause by 
which surety attempted to limit total 
liability to amount of original penalty 
of bond. Code 1939, §§ 1905.11, 1905.- 
13.—Jaeger Mfg. Co. v. Massachusetts 
Bonding & Ins. Co., 294 N.W. 268. 
_ Minn. he amended statute, provid- 
ing for licensing of electricians and 
requiring bond naming the state as 
obligee and conditioned on licensee’s 
faithful and skillful performance of 
work, gives a right of action on the 
bond to person injured by defective 
work of a master electrician while un- 
der a bond, notwithstanding that the 
state Is named as obligee and that pro- 
vision of original statute expressly giv- 
ing right of action to persons injured 
was not included in amendment, since 
public is actual beneficiary of stat- 
ute. Mason’s Minn.St.Supp.1940, § 
5874.—Graybar Electric Co. v. St. Paul 
Mercury Indemnity Co. of St. Paul, 
294 N.W. 654. 

Under statute providing for licensing 
of electricians and requiring bond nam- 
ing state as obligee and conditioned on 
licensee’s faithful and skillful perform- 
ance of work, a party sustaining dam- 
age as the result of alleged improper 
installation of an electric system by a 
licensed master electrician could main- 
tain an action on the bond, notwith- 
standing the state was named as ob- 
ligee, since the state~was named as 
obligee for the benefit of itself and 
those beneficially entitled to maintain 
an action on the bond. Mason’s Minn. 
—~St.Supp.1940, § 5874.—-Graybar Blectric 
Co. vy. St. Paul Mercury Indemnity Co. 
of St. Paul, 294 N.W. 654. 
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D.C.N.Y. A regulation of comptroller 
of city of New York respecting liability 
for payment of sales taxes imposed by 
city and providing that persons en- 
gaged in service industries were deemed 
to be ultimate consumers of tangible 
personal property sold _to them and con- 
sumed by them in course of- services 
which they rendered, and that included 
in such industries were fur dyers, could 
not be construed as excluding all other 
dyers. from purview of regulation, since 
reference to fur dyers was illustrative 
and not definitive. Loc.Laws N.Y.1934, 
p. 164In re H. D. Kampf, Ine., 38 
F.Supp. 319. 

App.D.C. Portion of complaint 
charging that members of the Securi- 
ties and Exchange Commission con- 
spired to destroy plaintiff's business by 
refusing to permit withdrawal of regis- 
tration statement, and that their acts 
were malicious and outside scope of 
their official duties, did not state claim 
on which relief could be granted. Se- 
curities Act of 1938, §§ 8(d, e), 9, 15 
U.S.C.A. §§ 77h(d, e), T7i—Jones v. 
Kennedy, 121 F.2d 40. 

Portion of complaint charging that 
members of the Securities and Hx- 
change Commission conspired to de- 
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stroy plaintiff's business by carrying 
out investigations, by turning over evi- 
dence to Attorney General for presenta- 
tion to grand jury, and by giving out 
press releases, did not state claim on 
which relief could be granted, since 
such acts come under authorized du- 
ties of the Commission. Securities Act 
of 1933, § 1 et seq., 15 U.S.C.A. § 77a 
et seq.—Jones v. Kennedy, 121 F.2d 40. 

Portion of complaint charging that 

mployee of the Securities and Bx- 
change Commission while drunk visited 

hotel room in which plaintiff and his — 
colleagues were gathered, that) em- — 
ployee ordered drinks and charged 

them to plaintiff without permission, 
and that employee terrorized the per- 

sons present, did not state claim on 

which relief could be granted against 
members of the Commission, in absence 
of allegation that such acts were under 
the direction or with approval of Com- 
mission members, since under such cir- ; 
cumstances government officials are not 
liable for torts of subordinates. _Se- 
curities Act of. 1933, § 1 et seq., 15°U. | 
S.C.A. § 77a et seq.cJones v. Kennedy, 
121 F.2d 40, ‘ fe 

Portion of complaint charging that 
employees of Securities and Exchange 
Commission copied a clientele list from 
plaintiff's business books and turned ? 
list over to competitors did not state — \ 
claim on which relief could be granted 
against Commission members, in ab- vp 
sence of allegation showing that com- 
missioners directed or ratified such ac- 
tion, since under such circumstances — 
superiors are not responsible for tor-  _ 
tious acts of their subordinates. Se- 
curities Act of 1933, § 1 et seq. 15 — 
U.S.C.A. § 77a et seq.—Jones v. Ken- 
nedy, 121 F.2d 40. Weby sie 

Portion of complaint charging that — 
members of the Securities and BEx- 
change Commission acting “through” — 
an employee intimidated publisher of ¢ 
plaintiff’s book and caused plaintiff to 
publish the book himself did not state 
claim on which relief could be granted ~ 
against members in their individual ca- 3 
pacities on theory that they had acted © 
palpably beyond duties of their office | 
by denying freedom of speech and © 
press, since by suing members in their 
individual capacities plaintiff had di- 
vorced all governmental quality from — 
their acts, and his claim was required 
to sound in tort, not in the Bill of — 
Rights. Securities Act of 1933, § 1 et — 
seq., 15 U.S.C.A. § 77a et seq.—Jones © | 
v. Kennedy, 121 F.2d 40. : < 

Where none of specific allegations in vs 
complaint stated a claim on which re-. 
lief could be granted against members ~ 
of the Securities and Hxchange Com-_ 
mission, general allegations, statements 
of malice or other motives, charges of | 
conspiracy, and claim of $1,000,000 — 
damages, added nothing thereto. Se- 
curities Act of 1933, § 1 et seq., 15 U.S. 
C.A. § 77a et seq.—Jones v. Kennedy, 
121 F.2d 40. boty 

Attorneys employed by-the Securities 
and Exchange Commission may repre- 
sent members thereof who are sued in 
their individual capacities for acts 
growing out of or connected with their 
official duties, in absence of prohibi- 
tory language in statute or rule. Se- Rs 
curities Act of 1933, § 1 et seq. 15 U.S. 
C.A. § 77a et seq.—Jones. v. Kennedy, |, 
121 F.2d 40. ; ; 


Neb. A rule of the board of exam- 
iners in embalming purporting to re- 
quire a funeral director to carry a cer- 
tain number of caskets in stock in his 
place of business is arbitrary and un- 
reasonable and an unconstitutional ex- 
ercise of the police power as applied 
to a funeral director operating a place 
of business within two miles of factory 
from which caskets could be obtained 
within ample time for funeral services. 
Comp.St.Supp.1939, §§ 71-3209 to 71- 
3212, 71-3218(2) (1) to 71-3220.—Gold- 
en v. Bartholomew, 299 N.W. 356. 

N.Y.App.Div. The commissioner of 
licenses of the city of New York who 
is given full responsibility for enforce- 
ment of statute relating to employ- 
ment agencies is not prohibited from 
making reasonable’ rules, General 


§ 96 


Business Law, § 170 et seq., and § 191, 
subd. 2; New York City Charter 1936, 
§ 885.—Acorn Employment Service Vv. 
pre 24 N.Y.S.2d 669, 261 App.Div. 


N.Y.Sup. The only power of local ex- 
amining board of plumbers is to ex- 
amine persons intending to engage in 
business as employing plumbers. Gen- 
eral City Law, § 40 et seq.—People ex 
rel. Stepski v. Harford, 21 N.Y.8,2d 
635, 174 Misc. 1082. : ri 

N.Y.Sup. The commissioner of licens- 
es of the city of New York, in issuing 
or renewing a secondhand automobile 
dealer’s license, should be permitted to 

; exercise judgment, but the judgment 
me must be reasonable.—Park Slope Chev- 
er rolet v. Moss, 27 N.Y.S.2d 501. 


5 Ohio. An action against State Board 

of Barber Examiners to set aside, va- 
‘he eate or modify its decision need not 
necessarily be brought in Court of 
- Common Pleas of Franklin County 


where board is situated, since provi- 
-. sion of Barbers’ License Code, as later 
- specific enactment, creates an exception 
to statute providing that action shall 
be maintained in county where cause 
of action arose. Gen.Code,. §§ 1081-18, 
- 11271.—Jones v. Bontempo, 32 N.H.2d 
17, 137 Ohio St. 634, affirming 29 N.H. 
- 2d 428, 65 Ohio App. 103 . 
Tex.Civ.App. In mandamus suit to 
require city to appoint examining and 
Supervising board of plumbers, where 
‘it affirmatively appeared that city in- 


--—s spector of plumbing had been dis- 
charged and that city had no such in- 
_- -spector at time of commencement of 


suit, under statute providing for ap- 
_ pointment of examining and supervis- 
ing board of plumbers, the city was 
under no duty to appoint such board. 
‘Vernon’s Ann.Ciy.St. arts. 1076-1078.— 
Marr v. Reynolds, 151 S.W.2d 263, er- 
ror dismissed, judgment correct. 
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_D.C.Del. Final determination of suit 
_ by stockholder of gas company to en- 
_ join the carrying out of divestiture 
- plan for settlement of anti-trust suit 
against gas company and others neces- 
_ sitating a determination as to the fair- 
ness of oxchange of property between 
_ gas company and oil company would 
not be deferred until after a hearing 
before the Securities and Exchange 
ab “Commission which would involve differ- 
-. ent _questions.—Young vy. Columbia Gas 
a _& Electric Corporation, 37 F.Supp. 22. 
(a 


— . D.C.N.Y. A voluntary charitable or- 
ganization assisting its Chinese mem- 


_. bers in buying Republic 
bonds, but not being an underwriter or 
agent within Securities Act of 1938, 
Ae was without authority to sign registra- 
q tion certificate. Securities Act 1933, § 
: 6, 15 U:S.C.A. § 77f—Securities and 

fr, y Exchange Commission v. Chinese Con- 

; sol. Benev. Ass’n, 39 F.Supp. 85, re- 
Fi. versed 120 F.2d 738. 
ray 45 Mass. A license issued by board of 

it aldermen of Somerville authorizing li- 

censee to carry on slaughtering and 
rendering business in a building to be 
erected was not invalid on ground that 
application for license did not contain 
- and was not accompanied by a plan or 
complete description of proposed build- 
ing in which business was to be car- 
ried on, where proposed building was 

-! described in application as “a _ two- 

_ story brick and concrete building”, 
‘B since statute under which license was 

wes granted did not prevent granting of 

_ dieense upon such application. G.L. 

_  (Ter.Ed.) c. 94, §§ 118, 119.—Bushway- 


_ ~+~=Whiting Ice Cream Co. y. Mayor and 
ug Aldermen of Somerville, 31 N.H.2d 533. 
L 308 Mass. 148. 

ne N.H. The statute requiring license 


for conducting a parade or procession 
y . is implicit in its requirement that li- 
A: ecensing authority act reasonably in 
e granting or denying licenses, and with 
reference to the object of public order 
on the public way. Pub.Laws 1926, e. 
145, §§ 2, 3—State v. Cox, 16 A.2d 508. 
affirmed Cox vy. State of New Hamp- 
shire, 61 S.Ct. 762. 
The discretion vested in licensing au- 
. thority by statute for licensing of pa- 
rades and processions is limited in its 
exercise by the bounds of reason, in 


of China . 
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uniformity of method of treatment up- 
on the facts of each application, free 
from improper or inappropriate. con- 
siderations and from unfair discrimina- 
tion. Pub.Laws 1926, c. 145, §§ 2, 3.— 
State v. Cox, 16 A.2d 508, affirmed Cox 
a State of New Hampshire, 61 S.Ct. 

2. 

N.J. Action of director of public 
safety in rejecting application for li- 
cense to operate motor vehicle junk 
yard as result of determination of 
board of commissioners at private 
meeting was illegal.—Vassallo v. Board 
of Com’rs of City of Orange, 15 A.2d 
6038, 125 N.J.L. 419, reversing 11 A.2d 
250, 124 N.J.L.. 153. 

N.J.Sup. The power to grant licenses 
connotes the power of denial for good 
cause, in keeping with and to subserve 
the declared legislative ends, the test 
being whether there has been a rea- 
sonable, bona fide exercise of the dis- 
cretion granted by the legislative au- 
thority, as distinguished from arbitrary 
see bane vy. Plunkett, 16 A.2d 
280. \ 

The subordinate officer to whom is 
delegated the duty to determine the 
personal fitness and qualifications of 
an applicant for a license has a rea- 
sonable discretion bounded by the gen- 
eral policy of the enactment under 
which he acts.—Librizzi v. Plunkett, 16 
A.2d 280. 

Ohio. Those engaged in occupation 
of barbering or those desiring to pur- 
sue that business may be examined as 
to their competency and are subject 
to supervision and control in matters 
of cleanliness, sanitation, conduct, hab- 
its, infectious and contagious diseases, 
and the like. Gen.Code, § 1081-1 et 
seq.—Jones v, Bontempo, 32 N.H.2d 
17, 137 Ohio St. 634, affirming 29 N.B. 
2d 428, 65 Ohio App. 103. 

Pa.Com.Pl. Licenses or permits re- 
quired merely for purposes of revenue 
are usually directed to be issued upon 
the mere payment of the fee, and no 
room is left for a discretion to be ex- 
ercised by the officer required to issue 
Rent ato SAAR v. City of York, 54 York 


R.I. Where applicant applied to di- 
rector of department of business regu- 
jation for authority to sell burial con- 
tracts, submitted to director’s jurisdic- 
tion with knowledge that in other cases 
director had held that such contracts 
were securities within statute regulating 
sale of securities, and applicant did not 
contend before director that contracts 
were not securities, on appeal from di- 
rector’s order forbidding sale of con- 
tracts applicant could not raise for 
first time question whether contracts 
were securities. Gen.Laws 1938, c.121, 
§ 4.—New England Soliciting Co. v. 
Weller, 16 A.2d 38465. 


An appeal from order by director of 


department of business regulation for- 
bidding sale of burial contracts by ap- 
plicant brought before Supreme Court 
for review only questions at issue be- 
fore director on consideration of plain- 
tiff’s notice of .intention to sell con- 
tracts. Gen.Laws 1938, ce. 121, § 4.— 
New England Soliciting Co. v. Weller, 
16 A.2d 345, 

On appeal from order of director of 
department of business regulation for- 
bidding sale of burial contracts, Su- 
preme Court would review record of 
inferior tribunal for errors of law and 
only examine evidence to determine 
whether there was competent, legal evi- 
dence upon which findings and order 
of director could reasonably rest. Gen. 
Laws 1938, ec. 121, § 4-—-New England 
Soliciting Co. v. Weller, 16 A.2d 345. 

Where record of informal hearing 
before director of department of—busi- 
ness regulation on-sapplication for au- 
thority to sell burial contracts showed 
that there was competent, legal evidence 
reasonably to support director’s order 
disapproving sale of contracts as se- 
curities under statute regulating sale 
of securities, and there was no error 
of law, appeal from director’s order 
would be denied and order sustained. 
Gen.Laws . 1938,,.¢.),,121, -§ 4.—New 
England Soliciting Co. v. Weller, 16 
A.2d 346. 


Miss. The statute imposing state- 


wide privilege tax for each county on © mie 


transient vendors of tobacco and re- 


quiring the state tax commissioner to — 


issue transient vendor licenses in name 
of firm operating business, showing 
name of agent operating vehicle from 
which merchandise is sold _and deliv- 
ered, was intended to provide for joint 
identification of the agent and his em- 
ployer in the license, and whether li- 
cense recites that it was issued to firm 
for agent named therein, or that it was 
issued to agent himself, naming firm 
for whom he igs licensed to do the 
work, is immaterial. Laws 1940, ¢. 
120, § 221.—Craig v. Walker, 2 So.2d 
80 
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Ala, A license imposed on operators 
of lumberyard does not cover whole- 
sale shipments therefrom where a 
‘lumber yard’, a place of business in 
selling, wholesale orders, does not en- 
ter into the definition of 
dealer’? found in the statute imposing 
a license tax on wholesale dealers. 
Gen.Acts 1919, p. 438, § 361; Schedules 
122, 125,,126; Gen.Acts 1935, pp. 473, 
490, § 348, Schedules 83, 84, 123.— 
State v. Downs, 197 So. 382, reversing 
197 So. 379. ; 

Pa.Com.Pl. A licensee does not have 
a vested right for a continuance of his 
license, nor the right to do business 
independently of it.—Hquitable Loan 
Soc. y. Harr, 49 Dauph. 182. 


SelOvee 
C.C.A.N.Y. Where there is a transfer 


of property which carries with it some 
right to bargain for economic advantage 
which the law recognizes like the good 
will of a business, or the right to se- 
cure a license to do business, there may 
be the transfer of an expectancy which 
is itself ‘‘property’’——Crenshaw v. Mc- 


Kinley, 116 F.2d 877. 


Mass. The holder of a license, is- 


sued under statute, to keep, store, and 


sell inflammable articles may at his op- 


.tion exercise the privilege of utilizing 


land for the purposes, authorized but 


until such use is made of the land his 
license remains a mere privilege which 


he cannot assign or transfer to anoth- 
er.) ys Gil (Der, Wde)y, Ce 148.0 Sl onewas 
amended by St.1936, ¢e. 394.—Saxe v. 
Street Com’rs of Boston, 30 N.H.2d 380. 
307 Mass. 495, 131 A.L.R. 1336. ut 


Where original holders of license to 
keep, store, and sell inflammable arti- 
cles never exercised any rights under 
license, and at no time kept or sold 
articles described in their license upon 
their premises, the license remained 
only a personal “privilege’, so that 
purchaser: of premises acquired no pro- 
prietary interest in the license by as- 
signment from the original licensees, 
and therefore the purchaser had no 
standing to complain of revocation of 
the license. G.L.(Ter.Hd.) ¢. 148, § 138, 
as amended by St.1936, ce. 394.—Saxe 
v. Street Com’rs of Boston, 30 N.E.2a 
380, 307 Mass. 495, 131 A.L.R. 1336. 
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C.C.A.9. Where Civil Aeronautics Au- 
thority, on May 3, 1940, ordered sus- 
pension of commercial pilot’s certificate 
for the period of 60 days from that 
date, order of Circuit Court of Ap- 
peals, on June 17, 1940, granting mo- 
tion for supersedeas pending deter- 
mination of petition to review order of 
suspension, did not suspend running 
of 60-day period, and on expiration of 
such period, petition for review became 
“moot” and was dismissed. Civil Aero- 
nautics Act 1938, §§ 205(a), 609, 1006, 
49 U.S.C.A. §§ 425(a), 559, 646.—Brown 
v. Civil Aeronautics Authority, 119 F. 
2d 172, supplementing 112 F.2d, 7387. 

Cal.App. Complaints against funeral 
director charging that director placed 
dead body in casket and held funeral 
services and removed body and returned 
casket to showroom, and thereafter used 
casket, and that director through an 
employee solicited dead body for prep- 
aration for burial, sufficiently charged 
“unprofessional conduct’? within stat- 
ute authorizing suspension of license of 
funeral director for unprofessional con- 


‘wholesale’ 


4 


ae 


ye 


ee 


ear Pe 


g 15, 
State 


license of funeral director for using 
casket. previously used in connection 
with disposition of dead body was in- 
tended to prohibit any further use of 
such a casket. Gen.Laws 1937, Act 
2318, § 15, and par. 2(k).—Daggett v. 
State Board of Funeral Directors and 
Embalmers, 112 P.2d 956. 3 
Allegation and proof that funeral di- 
rector placed dead body in casket and 
conducted funeral services and removed 
body from casket, and thereafter ei- 
ther returned casket to showroom or 
sent it to brother to use as a model in 
manufacturing caskets, was sufficient to 
show “unprofessional conduct’? within 
statute authorizing suspension of li- 
cense of funeral director for using cas- 
ket previously used in connection with 


ing absence of allegation or proof. of 
second use of casket for purpose of 
placing human remains therein. Gen. 
Laws 1937, Act 2318, § 15, and par, 2 
(k).—Daggett v. State Board of. Funeral 
Directors and Embalmers, 112 P.2d 
956 


Evidence that funeral director’s man- 
ager rushed to scene of accident and 
then to residence of widow to obtain 
order for coroner to turn body over to 
director was. sufficient to show that 
director was guilty of “unprofessional 
conduct” within statute authorizing 
suspension of license of funeral director 
for solicitation of human dead body by 
director, his agents, assistants or em- 
ployees. 
15, and par. 


2(c).—Dagegett v, State 


Board. of Funeral Directors and Em- 


balmers, 112 P.2d 956. 

In proceeding before State Board of 
Funeral Directors and Embalmers to 
suspend license of funeral director for 
solicitation, through employee, of dead 
body for preparation for burial, allega- 
tion or proof that director authorized 
solicitation or aided or abetted there- 
in was not required. Gen.Laws 1937, 
Act 2318, § 15, and par. 2(c).—Daggett 
vy. State Board of Funeral Directors 
and Embalmers, 112 P.2d 956. . 


A proceeding before State Board of 
Funeral Directors and Embalmers to 
suspend or revoke license of funeral 
director or embalmer for unprofessional 
conduct is not “quasi criminal,’ and 
rules governing quantum of proof re- 
quired in criminal trials are not ap- 
plicable. Gen.Laws 1937, Act 2318, § 
15.—Daggett v. State Board of Funeral 
Directors and Embalmers, 112 P.2d 956. 

Fla. Under statute providing that 
license of funeral] director may be re- 
voked where licensee has willfully in- 
terfered with-a licensed funeral. direc- 
tor having ‘“Jawful custody’’ of a dead 
human body in the performance of his 
duty as such funeral director, license 
may be revoked for any interference 
by one funeral director with the law- 
ful possession of any other funeral di- 
rector of a dead human body, wheth- 
er the latter funeral director shall have 
taken physical possession of the body 
or is merely entitled to the lawful pos- 
session of such body.) Acts (193i. ve: 
17950, § 10(2) (k).—State Board of 
Funeral Directors and Embalmers for 
Florida v: Cooksey, 3 So0.2d 502. 

Evidence sustained finding of State 
Board of Funeral Directors and Hm- 
balmers that licensee shipped and de- 
livered a casket, with intent to deceive 
purchaser, that did not conform with 
sample and representations previously 
submitted and made, and required that 
board’s revocation of license be af- 
firmed. Acts 1937, e. 17950, § 10(2) 
(g)._State Board of Funeral Directors 
and Embalmers for Florida v. Cook- 
sey, 3 So.2d 502. 


A trial de novo in the circuit court 
is not authorized on appeal from an 
order of the State Board of Funeral 
Directors and Embalmers revoking a 
license, but the court is -required to 
determine the case only on the record 
and to enter such judgment as the rec- 
ord warrants. Acts 1937, c. 17950, § 1 


disposition of dead body, notwithstand- 


Gen.Laws 1937, Act 2318, §.° 


hi ie ea neh Mee 
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et seq—State Board of Funeral Direc- 
tors and Embalmers for Florida vy. 
Cooksey, 8 So.2d 502. ~ 

Neb. Generally, a court or officer 
may revoke or qualify a certificate, li- 
cense, or charter of incorporation aft- 
er issuing it only to extent and under 
conditions that court or officer is au- 
thorized by statute—Royal Highland- 
ers v. Wiseman, 299 N.W. 459. 

N.Y.App.Div. Where holder of license 
to conduct business as an employment 
agency maintained the register required 
by statute and allowed inspection of 
all books required to be kept pursuant 
to statute, in absence of some provision 
authorizing inspection of other papers 
in the possession of the licensee, its 
refusal to produce such papers for in- 
spection did not constitute any “viola- 
tion of law” and did not justify suspen- 
sion of license. Civil Practice Act, 
1283 et seq.; General Business Law, §§ 
179, 184.—Corporate Employment Sery- 
ice v. Moss, 26 N.Y.S.2d 663, 261 App. 
Div. 586, affirmed 35 N.E.2d 939. 

Pa.Com.Pl. On anappeal from action 
of the State Board of Undertakers re- 
voking the license of an undertaker, it 
appeared that the record did not set 
forth the charges which had _ been 
brourht against the defendant. The de- 
fendant requested a rehearing and re- 
ferred to certain testimony and exhib- 
its which were not part of the evidence 
before the Board. Held, that the case 
should be remanded to the Board, with 
directions that any relevant and neces- 
sary testimony be received, and that if 
the matter again comes before this 
Court, the record should be supple- 
mented. by a certification of the charges. 
—State Board of Undertakers, Dept. of 
Health of Pennsylvania y. Gaydos, 51 
Dauph. 7. F , 
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Cal.App. The power to revoke li- 
censes of businesses subject to police 
power of city is necessarily implied, 
and hence it is immaterial whether li- 
censing ordinance contains express pro- 
vision permitting revocation.—Vincent 
Petroleum Corporation v. Culver. City, 
111.P.2d 433. 

Mass. 
censee recited that hearing on revoca- 
tion of license for breach of its condi- 
tion would be held, licensee could prop- 
erly assume that only complaint that 
would be heard was whether he had 
committed any breach of the terms of 
his license, and he could properly as- 
sume that, without warning to him, no 
other. ground for revocation would be 
asserted or heard. G.L.(Ter.Ed.) ce. 148, 
§ 13, as amended by St.1938, c. 99.— 
Higgins v. Board of License Commis- 
sioners of City of Quincy, 31 N.B.2d 
526, 308 Mass. 142. af 

Okl. Under statutes for the regula- 
tion of barbers where proprietor of 
barber school charged patrons for work 
performed by students who did not 
have certificate required by statute, 
barber was subject to rule of the 
Board of Barber Examiners authorizing 
revocation of permit to operate school 
for failure to comply with statute. 59 
Okl.St:Ann. §§ 69, 70, 72, 76, 78, 88:—~ 
Schwarze vy. Clark, 107 P.2d 1018. 

Utah. The replacement in 1933 of 
provision for appeal from decision of 
Department of Registration revoking 
or refusing to renew licenses with pro- 
vision. stating that party aggrieved 
should institute an action to review 
department’s ruling manifested legisla- 
tive intent to change nature of pro- 
ceedings theretofore established, and 
under new statute issues to be deter- 
mined by court were not the issues 
raised before department, but issues 
raised by pleadings before court. Rey. 
St.1933, 79-1-36.—Withers vy. Golding, 
111+) P.2d 550. 

Under statute authorizing institution 
of action to review ruling of Depart- 
ment of Registration adverse to an 
applicant for or holder of a license, 
Legislature intenued not merely to pro- 
vide a review similar to certiorari, but 
to eonfer upon district court power to 
inquire into grievances set out in plain- 
tiff's complaint touching entire pro- 
ceedings before department including, 


Where notice addressed fo li- . 


| ja 12 
if made basis of complaint, contention 
that findings were contrary to weight 


of evidence. Rev.St.1933, 79-1-36.— — 
Withers y. Golde ars P.2d 550. a 
F : 


Ariz. Conviction for violation of  — 
statute regarding public work contrac- | 
tors is not a “condition precedent” to 
suspension of contractor’s license. — 
Rev.Code 1928, § 1352, as amended by 
Laws 1931, c. 31, and §§ 1352-A, 1352-0 
EH, as added by Laws 19338,.¢.12, $§ 2, © 
6; Laws 1933, ¢c.. 104, §§ 1, 4, 9—Lee ~ 
Moor Contracting Co. v. Hardwicke, 
106 P.2d 332, ; ce a 

The fact that no criminal conyiction 
of highway contractor had been had ~ 
for violation of law on ground that he 
had employed on federal-aid project 
persons who had not for a year previ- 
ously been bona fide residents of Ari- 
zona, and that contractor had employed é 
workman who was not citizen of the ~ 
United States, did not bar registrar of 
contractors from determining in an,in-  — 
dependent proceeding whether contrac-  — 
tor’s license should be revoked for that 
reason. _Rev.Code 1928, §:.1352, as 
amended by Laws 1931, c. 31, and §§ 
1352-A, 1352-H, as added by Laws =~ 
1933, ¢. 12, §§ 2, 6; Laws 1933, e, 104, 
§§ 1, 4, 9.—Lee Moor Contracting Co. 
v. Hardwicke, 106 P.2d 332-05 waves { 

a 


The employment of three workmen, — 
who were citizens of the United States 
but who had not for year previously 
been bona fide residents of Arizona, — % 


and employment of workman who was . 
not citizen of United States but who © 
had declared his intention to become 
such, on federal-aid highway project, — 
was not 


in contravention of bate 


iY 


; Ay! 
tractors was without jurisdiction to re- 


men. Rev.Code 1928, y 
amended by Laws 1931, ¢« 31, a : 
1352-A, 1352-H, as added by Laws 1933, 
ec. 12, §§ 2, 6; Laws 1933, ¢.°104, §§ a 
4, 9; 23 U.S.C.A. § 138; Federal Aid 
Highway Act of 1938, § 12, 23 U.S.C 

8a.—Lee Moor Contracting Co. v. 
Hardwicke, 106 P.2d 332. Whee 

Ohio App. Suspension of, or refusal — 
to renew license of, a duly licensed 
barber, who in all other respects com- 
plies with provisions of Barbers’ Li- 9 
cense Code, solely on account of such "4 
barber advertising on window of shop 
the words “hair cutting 25 cents’, is : 
contrary to constitutional rights of 
barber. Gen.Code, §§ 1081-17(3), 1081- 
18.—Jones v. Bontempo, 29 N.H.2d 428, i 
65 Ohio App. 103. | d Mh wah ee 

Under authority of statute, court of — 
common pleas may, on appeal from — 
decision of board of barber examiners 
suspending or refusing to renew a bar-— 
ber’s license on account of barber’s — 
advertising on window of shop words it 
concerning prices charged for hair cut- _ oh! 
ting, set aside and vacate such decision 
on ground that it is unreasonable or | 8 
unlawful. Gen.Code, §§ 1081-17(3), 
1081-18.—Jones v. Bontempo, 29 N.E. 
2d 428, 65 Ohio App. 103. 
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Pa. Under statutes providing that ~_ 

any association of funeral directors, or 
any party in interest, shall be entitled 
to be heard by board of undertakers, 
in a proceeding to revoke undertakers’ 
licenses, and limiting right to appeal 
to any applicant or licensee whose li- 


-cense has been refused, suspended or 


revoked by the board, an association 
of funeral directors which intervened 
for purpose of appeal in proceeding to. 
revoke license and registration of a 
corporation, conducting an undertak- 
ing business, but which had no interest 
in the proceeding, did not acquire right 
to prosecute an appeal from the board 
to the Court of. Common Pleas or 
thereafter to Supreme Court. 63 PS. 
§ 478j.—State Board of Undertakers, 
Department of Public Health, v. Joseph 
T. Sekula Funeral Homes, 14 A.2d 308. 
339 Pa, 309. 
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Ala, All concerns engaging in more 
than one business for which a privi- 
lege license is imposed must pay the 
privilege license for each such business. 
Gen.Acts 1935, pp. 455, 486, and p. 561, 
§ 348, Schedules 42, 110 and §§ 356, 
357.—Brown Plumbing & Heating Co. 
v. McDowell, 200 So. 104, 240 Ala. 485. 

One engaged in business as a con- 
tractor within terms of privilege li- 
eense schedule is not exempt from pay- 
ment of the privilege license therefor 
merely because he has obtained a 
plumber’s license. Gen.Acts 1935, pp. 

\ 455, 486, and p. 561, § 348, Schedules 
: 42, 110 and §§ 3856, 357.—Brown 
Plumbing & Heating Co. v. McDowell, 

¢ 200 So. 104, 240 Ala. 485. 
: * An individual or corporation engag- 
ing in two businesses, indicated by rea- 
sonable classification, must procure a 
“3 license for each. Gen.Acts 1935, pp. 
: 455, 486, and p. 561, § 348, Schedules 
42,, 110 and §§ 356, 357.—Brown 
Plumbing & Heating Co. v. McDowell, 
200 So. 104, 240 Ala. 485. ‘ 
; A corporation which had paid privi- 
- lege license tax imposed on plumbers 
was not exempted thereby from paying 
privilege license tax as a “contractor” 
for privilege of accepting and execut- 
ing subcontract for installation of 
plumbing and heating, though building 
contractor paid license as a contractor 
based on total cost of. construction, 
including the cost of plumbing and 
heating. Gen.Acts 1935, pp. 455, 486, 
and p. 561, § 348, Schedules 42, 110 
and §§ 356, 357._Brown Plumbing & 
Heating Co. v. McDowell, 200 So. 104. 
240 Ala. 485 

Ariz. The owner of merchandise sold 
through an agent was liable for the 
gales tax thereon, and agent, through 
whom sale was negotiated, was not 
- jiable for such tax. Code 1939, 73-1301 
et seq.—O’Neil v. United Producers & 
Consumers Co-Op., 113 P.2d 645. 
Cal.Super. The Retail Sales Tax Act 
imposes a direct liability on retailer for 
privilege of selling, and not on the con- 
sumer, and is limited by terms thereof 
in sales made in the state. St.1933, pp. 
"2599 et seq., 2600, §§ 1. et seq., 3.— 
_ Brandtjen & Kluge v. Fincher, 111 P.2d 
e979. 


Under Use Tax Act assessing an ex- 
: cise tax on the storage, use, or other 
 eonsumption of tangible personal prop- 
erty, liability of buyer to pay tax im- 
posed is the primary liability, and lia- 

as bility of retailer is only secondary. St. 
1935, pp. 1297 et seq., 1298, 1299, §§ 1 
et ‘seq., 3, 4.—Brandtjen & Kluge v. 
Fincher, 111 P.2d 979. 
| Proyisions of Use Tax Act requiring 
retailer, in certain cases where he can 
 ~be reached, to collect tax and pay it 
- over to state are valid, and set up a 
statutory scheme making retailer an 
3 agent of state for collection, but, such 

provisions do not shift direct burden of 

tax from buyer to retailer, nor do they 

\ relieve buyer from primary liability 

east, on him under act unless he pays 

tax to retailer. St.1935, pp. 1297 et seq., 

H 1298, 1300, 1807, 1808, §§ 1 et seq., 3, 6, 

 +/21, 22.—Brandtjen & Kluge v. Fincher, 
Patt P20 979. 

Fact that retailer failed to collect use 
tax from buyers as required by Use Tax 
Act, so that retailer was at fault equal- 
—- ly with buyers in nonpayment of tax 
when due, did not release buyers from 

_ liability for tax or cast primary liabil- 
ity on retailer, and hence did not afford 
a complete defense to retailer’s action 
to recover from buyers amount of use 


ia tax retailer was compelled to pay. St. 
3 1935, 1297 et seq., § 1 et seq.— 
‘ Brandtjen & Kluge v. Fincher, 111 P.2d 
Fi 979. 

Mich. Liability for payment of sales 


7 e. 


tax is controlled by statute and can- 
not be imposed by rulings or regula- 
tions of state board of tax administra- 
tion, ub: Acts 1933) No! 16%, as 
amended by Pub.Acts 1935, No. 77, and 
§ 1, as amended by Pub.Acts 1939, No. 
313.—Acorn Iron Works y. Auditor 
General, 294 N.W. 126, 295 Mich. 143. 

Mich. A corporation which operated 
a merchant tailoring establishment in 
Illinois, which took orders in Michi- 
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gan and filled such orders in Illinois 
under agreement vesting title in pur- 
chasers on delivery of merchandise in 
Illinois to an interstate carrier, was 
not required to pay use tax in con- 
nection with such sales, nor to register 
under the Use Tax Act, but remedy of 
state under the Act, if any, was against 
consumers. Pub.Acts 1937, No. 94, §§ 
2(d), 5, 7.—J. B. Simpson, Ine., v. 
Gundry, 298 N.W. 81, 297 Mich. 403. 

Minn. Gasoline taxes levied and col- 
lected pursuant to statute imposing a 
tax in lieu of all other taxes imposed on 
the business of selling or dealing in 
gasoline, are ‘‘excise’’ taxes and are 
a direct charge on the “distributor” of 
gasoline as defined by the statute. Ma- 
son’s Minn.St.Supp.1940, § 2720-72; 
Const. art. 9, § 5.—Arneson vy. W. H. 
Barber Co., 297 N.W. 335. 

The purpose of ‘the statute authoriz- 
ing distributor of gasoline to collect 
from retailer the tax paid by the dis- 
tributor was to make the collection of 
the tax doubly secure by imposing on 
the distributor a fiduciary relationship 
as between himself and retailer in re- 
spect to taxes €ollected by the distribu- 
tor. Mason’s Minn.St.Supp.1940, § 2720- 
78.—Arneson v. W. H. Barber: Co., 297 
N.W. 335. 

The fact that distributor of gasoline 
is ‘‘authorized” to charge gasoline taxes 
to retailer and that as to the retailer, 
the distributor occupies a fiduciary re- 
lationship as to the sum collected does 
not change the distributor from a ‘‘tax- 
payer” to a ‘“‘taxgatherer”’, in view of 
the fact that the distributor is required 
to meet the tax irrespective of whether 
he collects it from the retailer. 
Minn.St.Supp.1940, § 2720-78.—Arneson 
v. W. H. Barber Co., 297 N.W. 335. 

Mo. A licensed distributor who pur- 
ehased gasoline from and paid gasoline 
taxes thereon to corporation, which 
was also a licensed distributor, was 
liable to the state for gasoline taxes 
on the gasoline, where the corporation 
failed to pay over the taxes to the 
state. Mo.St.Ann. § 7793 et seq., p. 
5245 et seq.—State ex rel. Winn v. 
Banks, 145 S.W.2d 362. 

N.D. The Sales Tax Act imposes the 
tax on the consumer and not on the re- 
tailer, even though the retailer is re- 
quired to add the tax, or its average 
equivalent, to the sales price or charge, 
and to collect and remit the tax to 
the tax commissioner. Laws 1937, ¢. 
249.—Jewel Tea Co, v. State Tax Com’r., 
293 N.W. 386, 

N.D. The tax imposed by the state 
sales tax act must be paid by the 
buyer rather than the seller.—Federal 
Land Bank of St. Paul v. Bismarck 
Lumber Co., 297 N.W. 42. 

N.D. The tax imposed by the sales 
tax act is a tax on the consumer. 
Laws 1937, c. 249, §§ 1(b-e), 2, 3(a-e). 
eet hy Vv. Gray,» 298) IN: We. 1; stO0suNeDs 


N.D. Dealer is made liable for and 
required to pay the motor vehicle fuel 
tax on all motor vehicle fuel sold by 
him, and may charge and collect the 
amount of the tax as a part of the 
selling price, or may himself pay part 
or all of the tax on all sales or on any 
sale. Laws 1929, ¢c. 166; Laws 1939, 
ce. 170.—Standard Oil Co. of Indiana y. 
State Tax Com’r, 299 N.W. 447. 

State sales tax on sales of gasoline, 

exempt from state motor vehicle fuel 
tax, and federal excise tax upon sales 
of gasoline, are both imposed upon the 
sale and attath at the same time. Laws 
1987, c. 249; Laws 1939, cc. 147, 234; 
26 U.S.C.A. Int.Rev.Code, § 3412.— 
Standard Oil Co. of Indiana vy. State 
Tax Com’r, 299 N.W. 447, 
_ S8.D. The purpose of the legislature 
in adopting the Motor Vehicle Fuel Tax 
Law was to impose a tax on user of 
motor vehicle fuel and not upon the 
dealer. SDC 57.3801 et seq.—State v. 
Sankey, 299 N.W. 235. 

Tenn. While it could not be pre- 
sumed that legislature intended that 
property held by state and its munici- 
palities for governmental purposes was 
intended to be taxed under gasoline 
tax statutes, legislature did not intend 
that counties should depart from their 
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lawful functions, engage in illegal — | 
sale of gasoline, and, by underselling = = 
licensed dealers, deprive the state of a ia 
substantial part of its gasoline tax. 7 
Code 1932, § 1126 et seq.—State vy. 
Hamilton County, 144 S.W.2d 749. — 

When a county departs from its goy- 
ernmental activities and engages in a 
business enterprise, such as_ selling . 
gasoline to its employees, for gain, 
and the county is not authorized to en- 
gage in such enterprise, county becomes 
liable for privilege tax under gasoline 
tax statutes. Code 1932, § 1126 et seq. 
—State v. Hamilton County, 144 S.W. 
2d 749. f 

That a county’s action in selling gas- 

oline to its employees was “ultra vires” 
did not relieve county of liability to 
state for privilege tax under gasoline 
tax statutes when gasoline was_ sold 
at a profit to county. Code 1932, § 
1126 et seq.—State v. Hamilton Coun- 
ty, 144 S.W.2d 749. ; 

Where county furnished gasoline for 
use on WPA projects wherein county 
bore part of cost of projects, and gaso- 
line was used solely for governmental 
purposes, that the county enlarged 
WPA donations and correspondingly 
reduced sums which county was to pay 
by crediting itself for gasoline as its 
share of cost of projects at $.15 per 
gallon while gasoline was purchased by 
county at $.0932 per gallon did not 
authorize the state to collect a priv- 
jilege tax from county under gasoline © 
tax statutes. Code 1932, § 1126 et seq. 
—State v. Hamilton County, 144 8.W.2d 
749 


Tex. A dealer selling motor fuel to 
city for municipal use by city on pub- 
lic highways of state must pay statu- 
tory four-cent per gallon fuel tax, and 
cities using motor fuel which was not 
actually purchased in state, on public 
highways of state, must pay user tax 
thereon of four cents per gallon. Ver- 
non’s Tex.Civ.St.1936, arts. 7065a—1, 
7065a—2.—-State v/ City of El Paso, 143 
S.W.2d 366, reversing City of El Paso 
v. State, 135 S.W.2d 763. 

The motor fuel tax law taxes the 
first actual sale of motor fuel in Texas, 
regardless of whether or not. motor 
fuel is sold to a city. Vernon’s Tex. 
Civ.St.1936, arts. 7065a—1, 7065a—2.— 
State v. City of El Paso, 143 S.W.2d 
366, reversing City of El Paso v. State, 
135 S.W.2d 763. 

Under motor fuel tax law, city can- 
not purchase motor fuel outside Texas 
and escape user tax. Vernon’s Tex. 
Civ.St.1936, arts. 7065a—1, 7065a—2.— 
State-v. City of El Paso, 143 S.W.2d 
366, reversing City of El Paso v. State, 
135 S.W.2d. 763. ; t 

All corporations or agencies actually 
selling motor fuel in Texas, and all 
corporations or agencies using motor 
fuel even though there is no actual sale 
in Texas, are “persons” within provi- 
sion in motor fuel tax Jaw defining a 
“person” as every individual, firm, as- 
sociation, jvint-stock company, syn- 
dicate, copartnership, corporation, trus- 
tee, agency, or receiver. Vernon’s Tex. 
Civ.St.1936, art. 7065a—1(e).—State v. 
City of El Paso, 143 S.W.2d 366, re- 
versing City of El Paso v. State, 135 
S.W.2d 7638. 

The motor fuel tax®law imposes 
motor fuel tax on dealers selling motor 
fuel to municipalities in Texas for use 
on public highways, and municipality 
purchasing motor fuel outside Texas | 
for use on public highways in Texas 
must pay user tax. Vernon’s Tex.Civ. 
St.1936, arts. .7065a—1;, 7065a=2— 
State v. City of Hl Paso, 143 S.W.2ad ~ 
366, reversing City of Hl Paso v. State, 
135, S.W.2d 763. 


Tex. The statute levying an occupa- 
tion tax on the producers of natural 
gas makes the producer of natural gas, 
together with any other interest hold- 
er therein, ultimately liable for the tax. 
Vernon’s Ann.Civ.St. art. 7047b, §§ 1 
(a, c), 2, 3.—Canadian River Gas Co, vy. 
Bivins, 153 S.W.2d 432. 

A lessor who retained a gas royalty 
interest under a gas lease contract had 
a vital interest in the gas produc- 
tion and the sale thereof, and hence 
such royalty holder was an “interest e 
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produ 
holders ultimately liable each 


er 
for his proportionate share of occupa- 
_ tion tax levied on producers of gas. 
Vernon’s Ann.Civ.St. art. 7047b, §§ 1 
(a, c), 2, 3.—Canadian River Gas Co. v. 


se Bivins, 153 S.W.2d 432. 


Wash. Since the 1937 fuel oil dis- 
tributors’ excise tax statute was unaf- 
fected by the unconstitutionality of the 
1939 petroleum products tax law con- 
taining clause purporting to repeal 
1937 tax law, fuel oil distributors were 
liable for all taxes exacted by the 1937 
statute, but could not be held for addi- 
tional tax under the void enactment. 
Laws 1935, ec. 180, § 78 et seq., as 
amended by Laws 1937, c. 116; Laws 
1939, c. 186.—Texas Co. v. Cohn, 112 
P.2d 522, followed in Inland Empire 
Refineries v. State, 112 P.2d 541 and 
Montana Headlight Oil Co. v. State, 
112 P.2d 541. ‘ 


t § 116 
Ala. The purpose of graduating the 
license tax under schedule 21 of the 


-- statute on persons operating a beauty 


parlor by number of operators em- 
ployed in giving beauty treatment and 
by location of the shop is to impose 
tax equitably, in proportion to the in- 
come normally expected from the ex- 
ercise of the license. Gen.Acts 1935, 
-p. 447, § 348, schedule 21.—State v. 
Birmingham Beauty Shop, 198 So. 435, 
reversing 198 So. 433. 

Under schedule 21 of the statute ex- 
acting from each person operating a 
beauty parlor a license of $10 and a 
license of $6 for each operator so em- 
ployed in cities of more than 60,000 
inhabitants, the volume of business, 
measured by the number of operators 
from whose work the proprietor derives 
an income, is the basis of the levy. 
Gen.Acts 1935, p. 447, § 348, schedule 
21.—State v. Birmingham Beauty Shop, 
198 So. 435, reversing 198 So. 433. 


Ark. Wholesaler of gasoline shipped 
into the state in barges, was not en- 
titled to one per cent. evaporation loss 
deduction from gallonage tax under 
statute on gasoline actually delivered 
to it in the state, any loss through 
evaporation after delivery in the state 
being an incidental loss or. expense 
which the wholesaler was required to 


stand. Laws 1939, Act 250.—Terminal 
Oil Co. v. McCarroll, 147 S.W.2d 352. 
App.D.C. If, in the entire year of 


proposed business privilege tax, tax- 
payer had neither management nor con- 
trol of particular income properties but 
had previously, to satisfy creditors and 
perhaps to prevent foreclosure, relin- 
quished and transferred control to an- 
other for benefit of creditors, to be 
managed in interest of creditors, such 
tax would not be payable in respect of 
income from such properties. D.C. 
Code Sunp. V, T. 20, § 970 et seq.; §§ 
9700, 975(a, f).—Littlehales v. District 
of Columbia, 116 F.2d 297. 


App.D.C. That taxpayers were non- 
residents and earried on unitary com- 
mercial activities both within and with- 
out the District of Columbia going to 
make up gross receipts accruing from 
sales to customers in the District’ did 
not prevent the measurement of a tax 
on the privilege of doing business in 
the District by such gross receipts, and 
the measurement of the tax only by 
those gross receipts derived from sales 
to customers within the District con- 
stituted a sufficient apportionment of 
taxpayers’ total gross receipts to satis- 
fy the limitations imposed by the ‘due 
process” requirements of the Wifth 
Amendment. D.C.Code Supp. V, T. 20, 
§§ 970(e, f), 970a, 970d; U.S.C.A.Const. 
Amend. 5.—Panitz v. District of Co- 
lumbia, 122 F.2d 61. 

Fla. Unless each of two or more 
classes of business conducted in a single 
store is of such relative magnitude as to 
warrant the conduct and operation of 
each as distinct from the other and is 
in fact so operated, they will be con- 
sidered aS one business to be classified 
according to the class in which the 
primary or dominant business falls for 
purpose of determining tax on gross 
receipts under the Chain Store Act. 
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Acts 1935, c, 16848.—City Drug Co. v. 
Meola One 20m Umi a Sie 
Iu. The retailers’ occupation tax is— 


an “occupation tax” on a class of sell- 
ers and is measured by gross receipts 
from their sales. Smith-Hurd Stats. ec. 
120, § 440 et seq.—Ahern v. Nudelman, 
29 N.E.2d 268, 374 Ill. 2387. 
_ Mich. The term’ “credit”, as used 
in General Sales Tax Act defining the 
term ‘gross proceeds” represents a 
type of property that is capable of 
being borrowed upon or discounted at 
financial institutions, and it is an item 
of incorporeal personal property just 
as much as a share of stock or a bond, 
chattel mortgage, real estate mortgage 
or other form of collateral. Pub.Acts 
1933, No. 167, as amended by Pub.Acts 
1939, No. 313.—Gardner-White ‘Co. v. 
Dunckel, 295 N.W. 624, 296 Mich. 225. 
Miss. Under statute imposing privi- 
lege .tax upon manufacturer measured 
by certain percentage of gross proceeds 
and providing that in computing 
amount of tax levied there shall be 
exempt from gross income or gross pro- 
ceeds so much thereof as is derived 
from sales to the United States, gross 
proceeds of sales to the United States 
of lumber manufactured to specifica- 
tions for portable or prefabricated 
houses could be included in determining 
manufacturer’s gross proceeds for meas- 
uring the manufacturer’s privilege tax. 
Laws 1934, c. 119, § 2-b, as amended, 
and § 2-h.—Stone v. Green Lumber Co., 


1 So.2d 764. 
N.D. Provision of state sales tax act 


clearly evidenced intention that seller 
should collect for and pay to the state 
a sales tax of 2 per cent. upon the 
gross receipts from all sales of taxable 
personal property, but that seller should 
not be required to collect or pay such 
tax except upon the sale price that he 
actually received. Laws 1937, ec. 249, 
§§ 1(f), 4; Laws 1939, c. 234.—Standard 
Oil Co. of Indiana v. State Tax Com’r, 
299 N.W. 447. 

Federal excise taxes upon sales of 
gasoline, collected by the seller from 
the buyer for payment to the federal 
government, did not constitute part of 
the “sales price’, or ‘‘gross receipts” 
realized by seller upon which state 
sales tax on sales of gasoline, exempt 
from state motor vehicle fuel tax, was 
to be computed. Laws 1937, c. 249; 
Laws 1939, ec. 147, 234; 26 U.S.C.A. 
Int.Rey.Code, § 3412.—Standard Oil Co. 
of witneie v. State Tax Com’r, 299 N. 
W. 447. 


Okl. The term ‘‘value’’, as used in 
Corporation License Tax Act making 
value of a corporation’s capital stock 
employed in the state the basis on 
which its annual license tax is to be 
computed, means the market value of 
its assets, less its liabilities. 68 Okl. 
St.Ann. §§ 628, 629.—In re Tulsa Cold 
Storage Co., 106 P.2d 124. 


Where subsidiary corporation ad- 
vanced funds to parent corporation and 
was also indebted to parent corpora- 
tion, in ascertaining true value of capi- 
tal stock of subsidiary corporation for 
purpose of computing subsidiary’s li- 
cense tax, the advancement should be 
considered as an “asset” of subsidiary 
and the indebtedness to parent corpora- 


-tion should be considered a ‘‘liability” 


of subsidiary corporation. 68 OkI.St. 
Ann, §§ 624 et seq., 628, 629.—In re 
Tulsa Cold Storage Co., 106 P.2d 124. 

Pa.Super. Under sales tax ordinance 
by which a tax at rate of 2 per cent. 
was imposed on every sale of property 
at retail made in city of Philadelphia, 
the tax was a tax on the purchaser 
measured by the amount of the pur- 
chase, and therefore the medium of 
payment agreed upon was immaterial 
in determining amount of tax.—City of 
Philadelphia v. Heinel Motors, 16 A.2d 
761, 142 Pa.Super. 493. 

Under sales tax ordinance by which 
tax was imposed on every sale of 
property at retail made in city of 
Philadelphia, where automobile dealer 
accepted used automobile as part pay- 
ment, the tax was to be.computed on 
basis of the full sales price, and not on 
basis of cash difference between sale 
price and allowance made for the used 


- of Revenues as well as taxpayers until. 


-ble for failure to collect tax validly 


‘of machine. 
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automobile—City of Philadelphia’ v. _ 
Heinel Motors, 16 A:2d 761, 142 Pa. 
Super, 493. _ ' ae a 
Philadelphia sales tax . ordinance, 
construed as requiring tax to be com- | 
puted on full sales price of automobile hh 
sold by retail dealer without deduction 
for allowance made for used automo- 
bile taken in trade and requiring buyer 
purchasing the used automobile from 
the dealer to pay tax, was not objec- 
tionable as imposing ‘double taxation.” 
—City of Philadelphia v. Heinel Motors, res 
16,A.2d 761,,142, Pa.Super. 4933750) eam 
Pa.Com.Pl. Since the rate of the tax 
is the same and the base is the same, 1 
the cigarétte tax is not a graduated tax. 
—Stephano Bros. v. Hamilton, 48 
Dauph. 439. Ms aa 
§ 117 ae 
Ala. The codal provision authorizing ~ 
a declaratory judgment fixing use tax 
liability, provided a cumulative rem-— Mee 
edy and not an exclusive one, and : 
ich © 


not preclude foreign corporation, w 
paid use tax assessment under protest, 
from taking an appeal to the circuit 
court. Code 1940, Tit. 51, §§ 140, 810. © 
—Ex parte State ex rel. Lawson, 2 So. 
2d 765. if 
A foreign corporation which was Oy, 
qualified to do business in Alabama | 
and had its principal place of business 
in Mobile county had a “residence” in 
such county within codal provision giv- | g 
ing a taxpayer having such a residence, __ 
option to appeal from final assessments 
made by the department of revenue, to’ — 
the circuit court of Montgomery county 
sitting in equity or to circuit court of — 
county in which taxpayer resides, and ¢ 
hence the corporation could appeal — 
from final assessment made by the de- 
partment under the provisions of the F 
Alabama Use Tax Act to the circui' it 
court of Mobile county., Code 1940, Tit. 
51, §§ 140, 787-811.—Ex parte State 
ex rel. Lawson, 2 So.2d 765. "Sgt 
Ariz. Where it appeared that tax- — 
payer placed goods on shelves and ~~ 
counters of co-operative’s salesroom to . 
be sold by the co-operative mostly at 
retail and by taxpayer at wholesale — 
and the co-operative neither purchased 
nor paid for the goods prior to their 
sale and delivery to consumer, the co- 
operative was merely an “agent” of the 
taxpayer for selling the goods and, 7h 
therefore, taxpayer was entitled to © 
credit for retail sales taxes paid by 
the co-operative in determining his re- 
tail sales tax liability. Code 1939, se 
49-701 et seq., 73-1301 et seq., and 73- 
1315.—State Tax Commission of *Ari- 
zona vy. Martin, 113 P.2d 640. os 


Ark. Where taxpayer, in making 
monthly reports for sales tax pur- 
poses, disclosed all the facts and 
showed that taxes were not being col- 
lected or paid on interstate commerce 
sales, it being belief of Commissioner 
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decision of Supreme Court of United 
States that no taxes were due on such © 
sales, and taxpayers only became lia- 


due, commissioner was precluded from 
reassessment and collection of such 
taxes by statute preventing proceed- 
ings for reassessment except for actual 
fraud. Pope’s Dig. §§ 13899, 14086.— — 
atte vy. Hollis & Co., 148 S.W.2d 
Ark. Amount of privilege tax paid 
on automatic amusement phonographs” 
and automatic amusement games was 
not deductible from sales tax on the 
machines under statutory provision for 
deduction from sales tax of amount of 
privilege tax or license already col- 
lected on “articles or commodities”, 
since privilege tax sought to, be de- 
ducted was a tax assessed for the privi- 
lege, granted to owner, to operate ma- 
chine, and was not a-‘tax against 
machine itself or possession by owner 
Laws 1939, Act 201, §§ 1, 
4, 6; Pope’s Dig. § 14082.—Bangs vy. 
McGarroll, 149 S.W.2d 53. ’ 
Cal. Where notices of additional as- 
sessments under Retail Sales Tax Act 
were mailed to retailer at his place of 
business, statutory requirements re- 
specting notices were sufficiently com- 
plied with by State Board of Equaliza- 


§ 117 


tion, though nv summons or notice of 


any kind was ever served personally 
on retailer, St.1935, pp. 1259, 1261, 
1262, §§ 17, 21, 26.—People vy. Skinner, 
110 P.2d 41. 
Cal. Where notices of additional as- 
sessments under Retail Sales Tax Act 
were mailed to retailer at his place of 
business, statutory requirements re- 
specting notices were sufficiently com- 
plied with by State Board of Hqualiza- 
tion, though no summons or notice of 
-any kind was ever served personally on 
retailer. St.1935, pp. 1259, 1261, 1262, 
‘ 17, 21, 26—People v. Skinner, 115 
'  .P.2d 488, prior opinion 110 P,2d 41. 
5s App.D.C. In proceeding to review 
decision of the Board of Tax Appeals 
for the District of Columbia on liabil- 
Bae: ity for business privilege tax, where 
no copy of taxpayer’s assignment or 
_ agreement of transfer of properties in- 
volved appeared in record and facts in 
relation to the contract were only 
_sketchily referred to in findings, pro- 
ceeding was remanded with instruc- 
tions to rehear petition and include in 
‘subsequent fact findings the full sub- 
stance of the agreement and all facts 
ie in relation thereto. D,C.Code Supp. V, 
-  ™, 20, § 975(a, f).—Littlehales v. Dis- 
cae of Columbia, 116 F.2d 297, 


- App.D.C. Where nonresident part- 
ners having no place of business or 
resident representative in the District 
of Columbia obtained the necessary li- 
cense to make sales of men’s clothing 
_ »to retail stores in the District, the tax 
_ imposed on the privilege of making 
~~ those sales to customers in the District 
‘could be measured on the gross receipts 
derived from those sales without any 
‘deduction for manufacturing costs or 
other services which might have dee 


assessment of retailers’ occupation tax, 
‘subsequent to dismissal of a_ former 
‘suit to collect such tax, would entitle 
t taxpayer to have amount of assessment 
. reviewed by certiorari. Smith-Hurd 
Stats. c 120, § 451.—Department of 
Finance v. Schmidt, 29 N.B.2d 530, 374 
‘Il. 351. l é 

Iu. In certiorari proceeding under 
Retailers’ Occupation Tax Act involv- 
‘ing question whether department of 
_ fimance improperly increased  assess- 


and wholesale business, 94 statements 
and ‘letters purporting to have been 
signed by as many ‘individuals which 
jin effect stated each of the persons 
lived outside Illinois, that they pur- 
- chased certain merchandise on a day 
named from partnership, and that the 
goods were delivered to them at their 
places of residence, were hearsay and 
not admissible. Smith-Hurd Stats. e. 
120, §§ 443, 446—Hoffman v. Depart- 
ment of Finance, 30 N.H.2d 34, 374 
Ill, 494. 


ers’ Occupation Tax Act, evidence sus- 
tained action of department of finance 
in correcting taxpayer’s return. Smith- 
Hurd Stats. ec. 120, §§ 443, 446—Hoff- 
- man-v. Department of Finance, 30 N.H. 
2d 34, 374 Ill. 494, 
Cay certiorari proceeding to review 
action of department of finance in cor- 
- yecting taxpayer’s return under Re- 
_ tailers’ Occupation Tax Act, trial court 
was without authority in law to enter 
order quashing writ in part and quash- 
ing return of department of finance in 
part, and in entering judgment fixing 
amount of tax. Smith-Hurd Stats. «@ 
120, §§ 448, 446——Hoffman y. Depart- 
pare of Finance, 30 N.H.2d 34, 374 Ill. 
— 494, 

Ill. Where it was apparent from face 
of praecipe for writ of certiorari that 
1 eee iia to review decision of the 

epartment of Finance imposing re- 
. tailer’s occupation tax was not institut- 
ed within time required by law, and 
a the Department of Finance raised no 
objection, and taxpayer interposed no 
objection to the department’s return 
which failed to disclose that notice of 
assessment of tax was mailed to tax- 
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payer, irregularities to which objection 
might have and should have been taken 
were “waived”. Smith-Hurd Stats. ¢. 
120, §§ 443, 444, 451—Diogenes v. De- 
partment of Finance, 35 N.W.2d 342, 
Silt Th esboe ( / 

In statutory certiorari proceeding to 
review a decision of Department of 
Finance, taxpayer could not complain 
of an assessment of retailer’s occupa- 
tion tax if error was in taxpayer’s fa- 
vor. Smith-Hurd Stats. ec. 120, § 451, 
—Diogenes v. Department of Finance, 
35 N.H.2d 342, 377 Tl. 15. ‘ 

In statutory certiorari proceeding to 
review a decision of the Department of 
Finance, circuit court was authorized to 
pass upon all questions of law and 
fact. Smith-Hurd Stats, c. 120, § 451.— 
Diogenes v. Department of Finance, 35 
N.H.2d 342, 377-11. 15. 

Mich, The purpose of amendment, to 
General Sales Tax Act requiring tax- 
payer to make out a return for the 
preceding month in the form required 
by the state board of tax administra- 
tion, showing the amount of the tax 
for which he is liable, and to mail the 
return, together. with a remittance for 
the amount of the tax, to the office of 
the board on or before the 15th day 
of the month, is to provide for monthly 
returns and payment of tax on the 15th 
of the month “next succeeding. the 
month in which the tax accrued.” Pub. 
Acts .1939, “No... 313 6.—Gardner- 
‘White Co. 
296 Mich. 225. 

Since state sales tax becomes due 
when a contract is accepted by both 
seller and buyer, sellers are not en- 
titled to compute gross proceeds upon 
which tax is based as and when each 
installment payment is actually made 
on conditional sales contract, nor may 
any deduction be made for bad debts 
or credit losses. Pub.Acts 1933, No. 
167, § 1(g), as amended by Pub.Acts 
1939, No. 313.—Gardner-White Co. v. 
Dunekel, 295. N.W. 624, 296 Mich. 225. 

Mich. A corporation which operated 
a merchant tailoring establishment in 


Illinois, which took orders in Michigan. 


and filled such orders in Illinois under 
agreement vesting title in purchasers 
on delivery of merchandise in Illinois 
to an interstate carrier, was not re- 
quired to pay use tax in connection 
with such sales, nor to register under 
the Use Tax Act, but remedy of state 
under the Act, if any, was against con- 
sumers.. Pub.Acts 1937, No. 94, §§ 2 
(d), 5, 7.—J. B. Simpson, Ine. v. Gun- 
dry, 298 N.W. 81, 297 Mich. 403.. ~ 
Minn. Where lessor. and lessee of 
two separate mining leases providing 
for advance royalty payments trans- 
ferred, by written agreements executed 
in October, 1937, and June, 1938, ad- 
vance royalty payments credited to one 
lease, and on which royalty tax had 


“‘peen paid, to second lease having no 


advance royalty credits, lessee was en- 
titled to have amount of royalty credits 
so transferred deducted in determining 
occupation tax on ore mined during 
1938 from mine covered by second 
lease. Mason’s Minn.St.1927, §§ 2373- 
2392, 2392-1 to 2392-13; § 2374, subd. 
4.—State ex rel. Burnquist vy. Commis- 
sioner of Taxation, 295 N.W. 652. 
Adyance royalty credits transferred 
from one to second of two separate 
mining leases made by lessor to same 
party were not rendered nondeductible 
in computing occupation tax on ore 
mined from mine covered by second 
lease on ground that such credits be- 
came lien upon land or mine leased, 
where royalty tax had been paid on 
credits so that there could be no lien. 
Mason’s ‘ Minn.S8t.1927, §§ 2373-2392, 
2392-1 to 2392-13; § 2374, subd. 4.— 
State ex rel. Burnquist v. Cornmission- 
er of Taxation, 295 N.W. 652. 
N.Y.App.Div. Where tax return was 


‘made ona cash basis for services per- 


formed, unincorporated business tax 
was properly assessed on basis of cash 
received during the year, notwithstand- 
ing that the services were allegedly 
performed in prior year. Tax Law, § 
386 et seq.—People ex rel, Seidman y. 
Graves,.22 N.Y.S.2d 985. 

Amount paid by partnership to suc- 


mS 
v.. Dunckel, 295 N.W. 624,° 


cessor \of deceased partner's estate in 
order to extinguish his interest was 


not deductible as an, “ordinary and — 
“necessary expense” of new partner 


ip, 
in assessing unincorporated business 
tax. Tax Law, § 386 et seq.—People 
ex rel. Seidman vy. Graves, 22 N.Y.S.2d 
985. : f 3 

Where evidence was adduced at hear- 
ing to support claim for deduction of 
amount allegedly paid by partnership 
as charitable contributions, deduction 
for purpose of unincorporated business 
tax was improperly denied, notwith- 
standing claim for deduction was not 
made in application for revision. Tax 
Law, § 386 et seq.—People ex frel. 
Seidman v. Graves, 22 N.Y.S.2d 98d. 

Va. In proceeding by corporation 
for the correction of alleged erroneous 
assessment of city wholesale merchant’s 
license taxes, letters from state tax 
commissioner, advising corporation’s 
counsel that after change in the man- 
ner of doing business, resulting from 
organization of a new corporation, such 
corporation was required to pay only 
for a commission merchant’s license 
and would not be liable to assessment 
of a license tax as a wholesale mer- 
chant, were inadmissible. Code 1936, 
§ 3855; Tax Code, §§ 174, 414.—Rich-_ 
mond Food Stores v. City of Richmond, 
15. S.E.2d 328; 177..Va. 592. 

A corporation, engaged in purchasing 
merchandise in large quantities to. be 
sold at retail by stockholders of cor- 
poration, could not, by retroactive as- 
sessment, be required to pay a license 
tax as a “wholesale merchant’ for the 
three years preceding such retroactive 
assessment, during which corporation 
had been assessed with ‘a commission 
merchant’s license tax, which tax had 
been collected with full acquiescence of 
the taxing power and at the direction 
of state tax commissioner, regardless 
of whether corporation had been er- 
roneously classified. Code 1936, § 3855; 
Tax Code, § 174.—Richmond Food 
Stores vy. City of Richmond, 15 S.H.2d 
328, 177 Va. 592. 
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C.C.A.W.Va. Where - assessment of 
West Virginia privilege tax on con- 
tractor was made on basis held to be 
erroneous by the Supreme Court, no 
action was taken by state. officials 
toward assessing tax on correct basis, 
amount of egntractor’s liability was not 
determined,* and contractor was fur- . 
nished no opportunity of paying the 
tax,under protest and suing for recov- 
ery of illegal portion, it would be in- 
equitable to charge contractor with in- 
terest until amount of tax was fixed so 
that contractor would know with cer- 
tainty what amount he was required to 
pay. Code W.Va.1931, 11-13-1, 11-13-2, 
as amended by Acts W.Va.1933, 1st 
Hx.Sess., c. 33.—Dravo Contracting Co. 
v. James, 114 F.2d 242. 

_Pa.Com.Pl. Not decided whether, 
since section 11 of the Philadelphia or- 
dinance of June 27, 1935 requiring bar- 
ber shops, barber schools, and barber 
colleges to pay an annual license fee, 
does not specify any time for payment, 
it may be paid at any time during the 
calendar year or must be paid upon de- 
mand,—Cusumano _y. City of Philadel- 
Phia, 37...& Co b9 2 P 

W.Va. The state’s lien for gross 
sales and consumer’s sales taxes was 
superior in priority to any lien created 
by act of taxpayer, including lien for 
royalties under lease, lien under a deed 
of trust, and a mortgage lien, notwith- 
standing such other liens were created 
before the statutory provisions for 
state’s lien and the priority thereof. 
Code 1987, 11-13-12, 11-15-17.—Moran 
v. Leccony Smokeless Coal Co., 10 S.E. 
2d 578. 

The state’s lien for gross sales and 
consumer’s sales taxes applies only to 
a legal or equitable property interest 
of taxpayer. Code 1987, 11-13-12, 11- 
15-17.—Moran v. Leccony Smokeless 
Coal Co., 10 S.H.2d 578. 4 ; 

The vendor under a duly recorded 
conditional sales contract, wherein title 
to. property sold was retained by ven- 
dor until full payment of purchase 
price, so that vendee had no legal or 
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uitable property t in the prop- 
ty, was entitled to have paid any 
aalance due him thereon before pay- 


- ment of any lien on the property except 


the lien of a levy for a property tax, 
and vendor’s lien was thus superior in 
priority to state’s lien for gross sales 
and consumer’s sales taxes. Code 1937, 
11-13-12, 11-15-17, 40-3-1 et seq., 40- 


- $-5.—Moran v. Leecony Smokeless Coal 


Co., 10 S.B.2d 578. 

W.Va. The word “property”, as used 
in statute imposing lien in favor of 
state for gross sales tax on property 
of taxpayer used in business or occupa- 
tion on which such tax is imposed, was 
intended to cover not only the physical 
and tangible property of taxpayer, used 
in his business, but all other property 
of whatever character which was a 
part of his assets and which were used 
or relied on to carry on his activities. 
Code 1937, 11-13-12.—¥Fidelity & De- 
osit Co. of Maryland y. Lewis County 

ourt, 15 S.H.2d 302. 

Rights accruing to contractor under 
eontract for erection of county jail, 


the construction of which was started 


by the contractor, and upon default 
was completed by the surety on con- 
tractor’s bond, constituted “property” 
within statute giving the state a lien 
on property used in business or oc- 
eupation upon which gross sales tax 
is imposed, especially where percentage 
of accrued earnings retained by county 
court at date of contractor’s default 
exceeded amount of lien asserted by 
the state. Code 1931, 38-2-39; Code 
1937, 11-13-12, 11-13-16.—Fidelity & 
Deposit Co. of Maryland v. Lewis Coun- 
ty Court, 15 S.E.2d 302. 

The lien of the state on earned in- 
come from contract for construction of 
county jail, for gross sales taxes due 
the state by contractor which defaulted 
on its undertaking, was superior to 
lien of laborers and materialmen who 
performed labor and furnished ma- 
terial in construction of the court- 
house, so that rights of surety on con- 
tractor’s bond which completed con- 
struction upon contractor’s default and 
was ‘‘subrogated” to rights of laborers 
and materialmen, were subject to the 
statutory priority of the stete’s lien. 
Code 1931, 38-2-39; Code 1937, 11-13- 
12, 11-13-16.—Fidelity & Deposit Co. of 
Maryland y. Lewis County Court, 15 
$.E.2d 302. 
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Cal.Super. Fact that retailer failed to 
collect use tax from buyers as required 
by Use Tax Act, so that retailer was at 
fault equally with buyers in nonpay- 
ment of tax when due, did not release 
buyers from liability for tax or cast 
primary liability on retailer, and hence 
did not afford a complete defense to 
retailer’s action to recover from buy- 
ers amount of use tax retailer was 
compelled to pay. St.1935, p. 1297 et 
seq., § 1 et seq.—Brandtjen & Kluge v. 

Fincher, 111 P.2d 979. 


_ Mich. The purpose of amendment to 
General Sales Tax Act requiring tax- 
payer to make out a return for the 
preceding month in the form required 
by the state board of tax administra- 
tion, showing the amount of the tax 
for which he is liable, and to mail the 
return, together with a remittance for 
the amount of the tax, to the office of 
the board on or before the 15th day of 
the month, is to provide for monthly 
returns and payment of tax on the 
15th of the month “next succeeding the 
month in which the tax accrued.” Pub. 
Acts 1939, No. 313, § 6.—Gardner-White 
Se vy. Dunckel, 295 N.W. 624, 296 Mich. 
225% 

Miss. Under statute imposing state- 
wide privilege tax for each county on 
transient vendors of tobacco and re- 
quiring the state tax commissioner to 
issue transient vendor licenses in name 
of firm operating business, showing 
name of agent operating vehicle from 
which merchandise is sold and de- 
livered, it is immaterial whether ven- 
dor or firm employing him pays the 
tax so long as it is paid when due. 
Laws 1940, c. 120, 221.—Craig v. 
Walker, 2 So.2d 806. 
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Mo. In action to collect gasoline 


taxes from one who purchased gasoline 
from and paid gasoline taxes thereon 
to corporation, which failed to pay 


over the taxes to the state, defendant 
could not rely on statute relating to 
discharge of tax obligation by dealer, 
though defendant alleged that he was a 
“dealer”, where agreed statement of 
facts stated that defendant was a “‘li- 
censed distributor”. Mo.St.Ann. § 7824, 
p. 5261.—State ex rel. Winn v. Banks, 
145 S.W.2d 362. 

The section of the motor vehicle 
fuel tax act stating when excise tax 
of two cents per gallon shall be paid 
was intended both to authorize distrib- 
utors and dealers to pass the tax on to 
customers and, with the five preceding 
penal sections, to prevent bootlegging 
of gasoline for use in the state, with- 
out the buyer purchasing it from l- 
censed distributors or dealers within 
the state, to evade the tax. Mo.St.Ann. 
§§ 7809-7813, p. 5253 et seq.—State ex 
rel, Winn v. Banks, 145 S.W.2d 362. 

In action to collect state gasoline tax- 
es from licensed distributor who pur- 
chased gasoline from and paid gasoline 
taxes thereon to corporation, which was 
also a licensed distributor, but which 
allegedly failed to pay over the taxes 
to the state, payment of the taxes to 
the state by the corporation was a 
matter of defense that was required to 
be affirmatively pleaded by the defend- 
ant, and the burden of proving pay- 
ment was on the defendant. Mo.St.Ann. 
§ 7793 et seq., p. 5245 et seq.—State ex 
rel. Winn v. Banks, 145 S.W.2d 362. 

N.Y.Sup. Where sales tax had been 
necessarily paid by plaintiff’s assignor 
for defendant, which was a membership 
corporation, defendant was under obli- 
gation to reimburse plaintiff for the 
expenditure, since defendant was not a 
“charitable corporation’ and was sub- 
ject to the sales tax.—Hotel St. George 
Corporation v, Krynicaer Young Men’s 
Benevolent Soc., 24 N.Y.S.2d 296. 
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D.C.La. A summary proceeding to 
recover occupational-license or privilege 
taxes, as authorized by Louisiana law, 
must be brought by the supervisor of 
public accounts and the supervisor is 
not authorized to bring the proceed- 
ing in the name of the state. Acts 
La. No. 14 of 1935, 2d Ex.Sess.; Acts 
La. No. 15 of 1934, 8d Ex.Sess., § 41, 
as amended by Act No. 333 of 1936.— 
State of Louisiana v. Texas Co., 38 F. 
Supp. 860. 

Alaska. General laws of territory of 
Alaska do not make it duty of any of- 
ficer to collect license taxes where act 
creating the tax does not specifically 
impose the duty upon him. Comp.Laws 
19338, § 3188—Territory of Alaska, by 
Olson v. Hawkins, 9 Alaska 578. 


In action to recover license taxes for 
gold mining, defense that taxes for 
years 1937 and 1938 were not due until 
January 15, 1940, falls within common- 
law classification of “pleas in abate- 
ment,” and such defense must be set 
forth in answer. Comp.Laws 1933, § 
3421.—Territory of Alaska by Olson Vv. 
Hawkins, 9 Alaska 5738. 


Ark. The statute exempting rural 
electric co-operative corporations from 
excise taxes did not exempt such a 
corporation from duty of collecting 
sales taxes from individual members 
of the corporation and remitting the 
taxes to state revenue commissioner. 
Acts 1937, pp. 513, 1272; p. 516, § 4; p. 
1286, § 30.—McCarroll v. Ozarks Rural 
Blectric Co-op. Corporation, 146 S.W. 
PHSB ; 

Ark. The statute providing that aft- 
er assessment and payment of an ex- 
cise tax, no action shall be maintained 
for reassessment of the tax except for 
actual fraud by taxpayer, would not 
preclude recovery by Commissioner of 
Revenues of gasoline tax on one per 
cent. of gasoline shipments received 
by wholesaler from outside the state, 
which the wholesaler had erroneously 
deducted for evaporation under the 
statute, since the tax was never as- 
sessed nor paid. Laws 1939, Act 250; 
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Saas § 122 
Pope’s Dig. § 13899.—Terminal Oil Co. 
v. McCarroll, 147 S.W.2d 352. Pee) Phat 
Cal. Under provisions of Retail Sales 
Tax Act empowering State Board of ~ 
Equalization to appoint assistants to 
enforce its powers and perform its 
duties, the fact that certificate of 
amount of tax filed by board in coun- 
ty clerk’s office with request for judg- 
ment against retailer was signed by | 


sued by State Board of Equalization 
and filed with county clerk does not 
of itself require all the antecedent step 
in a judicial tribunal] usually applic- W 
able when private debts are the sub- — 
ject of collection. St.1935, p. 1262 § 
26.—People v. Skinner, 110 P.2d 41. 

Under provision of Retail Sales Tax _ 
Act requiring that judgment be entered 
against retailer in amount of delinquent — 
taxes set forth in certificate of State  — 
Board of Equalization filed with county 
clerk with request that judgment be 
entered against retailer in amount’ ~ 
thereof, a hearing in a judicial tribunal 
was not intended nor required for the © 
entry of the judgment. St.1935, p. 
1364, § 26.—People v. Skinner, 110 P.2d 


Under provision of Retail Sales Tax 
Act that county clerk shall enter a, 
“judgment” against retailer for delin- ey 
quent taxes on filing of certificate stat- 
ing amount of such taxes and request- 
ing entry of judgment, the “judg- © 
ment’? referred to, not being one or- 
dered by a judicial tribunal, is not 
governed by provisions of Code of Civil 
Procedure in like matters, such as re- — 
quirement for notice of entry of judg- 
ment with right to resort to an appel- 
late tribunal. St.1935, p. 1262, § 26.— 
People v. Skinner, 110 P.2d 41. 


Cal. Under provisions of Retail Sales 
Tax Act empowering State Board of | 
Equalization to appoint assistants to — 
enforce its powers and perform its 
duties, the fact that certificate of — 
amount of tax filed by board in county 
clerk’s office with request for judgment — 
against retailer was signed by tax, 
counsel appointed by board rather than ~ 
by board itself, did not render cer- 
tificate invalid. St.1935, pp. 1262, 1264, — 
§§ 26, 27.—People v. Skinner, 115 P.2d 
488, prior opinion 110 P.2d 41. — 

The use of the word “judgment” in — 
section of Retail Sales Tax Act provid- | 
ing that “judgment” shall be entered 
against retailer in amount of delin-— 
quent taxes set forth in certificate is- 
sued by State Board of Hqualization | 
and filed with county ‘clerk does not 
of itself require all the antecedent steps — 
in a judicial tribunal usually applicable > 
when private debts are the subject of 
collection.  St:1935,. pi, 1262, § 32655 
People v. Skinner, 115 P.2d 488, prior 
opinion 110 P.2d 41. 

Under provision of Retail Sales Tax : 
Act requiring that judgment be entered — 
against retailer in amount of delin- — 
quent taxes set forth in certificate of 
State Board of Hqualization filed with % 
county clerk with request that judg- ‘ 
ment be entered against retailer in — « 
amount thereof, a hearing in a judicial : 
tribunal was not intended nor required 
for the entry of the judgment. St.1935, 

p. 1262, § 26.—People v. Skinner, 115 
P.2d 488, prior opinion 110 P.2d 41. 

Under provision of Retail Sales Tax 
Act that county clerk shall enter a 
“judgment” against retailer for delin- 
quent taxes on filing of certificate 
stating amount of such taxes and re- 
questing entry of judgment, the ‘“‘judg- 
ment” referred to, not being one or- 
dered by a judicial tribunal, is not 
governed by provisions of Code of Civil 
Procedure in like matters, such as re- 
quirement for notice of entry of judg- 
ment with right to resort to an appel- 
late tribunal. St.1935, p. 1262, § 26.— 
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§ 122 

People v. Skinner, 115 P.2d 488, prior 
opinion 110 P.2d 41. 

Cal.Super. Provisions of Use Tax Act 

requiring retailer, in certain cases 

: where he can be reached, to collect tax 

and pay it over to state are valid, and 

set up a statutory scheme making re- 

tailer an agent of state for collection, 

but such provisions do not shift di- 

rect burden of tax from buyer to re- 

“j tailer, nor do they relieve buyer from 

primary liability cast on him under 

act unless he pays tax to retailer. St. 

1935, pp, 1297 et seq., 1298, 1300, 1307, 

1308, §§ 1 et seq., 3, 6, 21, 22.—Brandt- 

: yee & Kluge vy. fFincher, 111 P.2d 


4 Wl. In action of debt by state de- 
partment of finance to collect retailers’ 
occupation tax and penalty, found due 
by department after statutory investi- 
gation, from partners who filed no pro- 
test or request for hearing within time 
required, no fact question concerning 
evidence before department need be 
eonsidered, and defendants are not 
concerned with legal question whether 
they should have right to appeal from 
. any court or department finding. Smith- 
\° Hurd Stats. c. 120, §§ £43, 444, 447, 
_  451.—Department of Finance v. Gan- 
_ -dolfi, 30 N-H.2d 737, 375 Il. 237. 
_-~=Ss «Mich. The Michigan Use Tax Act 
may not ‘be so applied as to make an 
_ Yilinois corporation the collector of a 
_ tax upon merchandise, manufactured, 
sold and, in the course of interstate 
commerce, delivered in Illinois for car- 
_.. riage thereof to owners in the state of 
_.. Michigan, since neither the legislature 
mor administrative officials can reach 
into another state and mandate per- 
sons there to so serve. Pub.Acts 1937, 
No. 94, §§ 2(d), 5, 7.—J. B. Simpson, 
: Tas. vy. Gundry, 298 N.W. 81, 297 Mich. 


Miss. Gasoline pumps and tanks of 
ay filling station were permanent ‘“‘fix- 
tures” ‘within statutory amendment 


my subjecting leased premises and fixtures 
a, *\to seizure and sale for payment of 
gales taxes due by lessee. Laws 1938, 
; -e, 113, § 7.—Standard Oil Co. v. Stone, 
Dae et ood 15d: 
| Miss. An intention of Legislature to 
permit State Tax Collector to bring 
suit for enforcement of Sales Tax Act 
was not disclosed by section prevent- 
_ ing disclosure of tax information ex- 
_ eept to certain persons, including Gov- 
» ernor, Attorney General or “any other 
_ legal representative of state’’, on theory 
‘that quoted words could refer to no 
other person than State “ax Collector. 
ng Laws 1934, c. 119, § 14.—Dunn Const. 
Ped Co. y. Craig, ‘2 So.2d 166, suggestion of 
} error overruled 3 So.2d 834. 
: The Legislature had authority to yest 
oF 
byt 
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jurisdiction in regard to enforcement 
of sales tax laws in courts in chair- 
man of State Tax Commission to ex- 
clusion of any other official authorized 
by law to ‘bring suits to eollect taxes 
“whose authority was derived solely 
from statutory enactment,’ as distin- 
guished from that conferred by Con- 
stitution. Laws 1930, ¢ 90, § 16, as 
-amended.—Dunn Const. Co. v. Craig, 
 _ 2 So.2d 166, suggestion of error over- 
. ‘:ruled 3 So0.2d 834. 
a Mo. In action to collect state gasoline 
_ taxes from licensed distributor who 
_ -purehased gasoline from and _ paid 
gasoline taxes thereon to corporation, 
which was also a licensed distributor, 
~~ but which allegedly failed to pay over 
the taxes to the state, payment of the 
taxes to the state by the corporation 
-- ~was a matter of defense that was re- 
hy! ‘quired to be affirmatively pleaded by 
the defendant, and the burden of proy- 
He’ ing payment was on the defendant. 
Mo.St.Ann. § 7793 et seq., p. 5245 et 


a seq.—State ex rel. Winn vy. Banks, 145 
‘$.W.2d 362. 
j Ohio App. The constitutional pro- 


vision that on and after November 11, 
1936, no excise tax should be levied 
or collected upon sale of food would 
be construed as prohibiting only col- 
lection of taxes as such, and, as so 
-construed, would not prohibit enforce- 
ment of liability against vendor for 
failure either to collect tax from con- 
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sumer prior to the amendment or to 
account to state for tax after the col- 
lection, since liability against vendor 
was not the “collection of a tax’ with- 
in prohibition of constitutional amend- 
ment, but was simply enforcement of 
a statutory liability for breach of duty 
as a collecting agent. Gen.Code, §§ 
5546-3, 5546-9, 5546-9a, 5546-10, 5546- 
14, 5546-15; Const. art. 12, § 12.— 
Bowytz v. Tax Commission of Ohio, 32 
N.H.2d 39, affirmed 20 N.W.2d 528, 138 
Ohio St. 278. i 

Pa. Affidavits of defense containing 
proof of averments of loss in operating 
parking lots failed to show that ordi- 
nance imposing a tax on transaction 
of parking an automobile in open lot 
was invalid as “confiscatory,’ where 
it was not shown that loss could not 
have been avoided by increasing rates 
charged for service, or by reducing op- 
erating expenses, or by making changes 
in other respects. 53 P.S. § 4613.—City 
of Philadelphia v. Eglin’s Garages, Inc., 
19 A.2d 845, 342 Pa. 142. 


Pa.Super. Under Philadelphia sales 
tax ordinance imposing tax on buyer 
but imposing on seller duty of collect- 
ing tax from buyer, the seller is agent 
of city for collection and, where collec- 
tion igs made on entire sales price or on 
what seller considers to be the entire 
sales price, seller cannot defeat city’s 
claim that he pay over the tax so col- 
lected since he has no claim to the 
fund which would entitle him to re- 
tain it.—City of Philadelphia v. Heinel 
Motors, 16 A.2d 761, 142 Pa.Super. 493. 

Under Philadelphia sales tax ordi- 
nance imposing tax on buyer but im- 
posing duty on seller of collecting tax 
from buyer, if seller confines himself to 
collection of tax on each installment, in 
ease of installment sale, seller is jus- 
tified in resisting claim of city for 
any amount in excess of tax on in- 
stallments collected each month.—City 
of Philadelphia vy. Heinel Motors, 16 A. 
2d 761, 142 Pa.Super. 493. 

Under Philadelphia sales tax ordi- 
nance imposing tax on buyer: but im- 
posing duty on seller to collect tax 
from buyer, seller’s liability to pay tax 
is absolute even though tax is primari- 
ly on buyer, and it is not necessary 
to establish negligence in collecting the 
tax in order for the city to maintain an 
action against the seller to recover that 
which seller should have collected.— 
City of Philadelphia v. Heinel Motors, 
16 A.2d 761, 142 Pa.Super. 493. 

Where Philadelphia sales tax ordi- 
nance imposed tax on buyer but im- 
posed duty on seller of collecting tax 
from buyer and required seller to keep 
records of receipts and of tax payable 
thereon and to make returns of his 
sales and taxes payable thereon at 
certain periods, the city was entitled to 
equitable relief including an account- 
ing, as against contention that city 
had an adequate remedy at law.—City 
of Philadelphia v. Heinel Motors, 16 A. 
2d 761, 142 Pa.Super. 493. 

Where Philadelphia sales tax ordi- 
nance imposed tax on buyer but im- 
posed duty on seller of collecting tax 
and where payment was made to auto- 
mobile dealer by buyer on all sales 
and, in every case, the payment was 
far in excess of tax due, it was duty of 
dealer as agent to its principal, the 
city, to allocate to the city sufficient 
amount to pay tax and to look to buy- 
er for collection of balance of purchase 
price if any was left unpaid.—City of 
Philadelphia v. Heinel Motors, 16 A, 
2d 761, 142 Pa.Super. 493. 


Pa.Super. Per capita and occupation 
taxes levied and assessed for the year 
1939 against employee were not ‘‘de- 
linquent” on December 30, 1939,—with- 
in meaning of act defining the rights, 
powers, and duties of collectors of 
county, city, borough, town, township, 
school district, and institution dis- 
trict taxes, and providing for the col- 
lection of such taxes from employers 
of delinquent taxables, where no pre- 
vious demand had been made on the 
employee for the payment thereof. 72 
P.S. § 5544.1 et seq.—Martin v. Danko, 
18 A.2d 324, 143 Pa.Super. 106. 

Though the notice required by stat- 


Rese iien hh ; Be Samet 
ute to be given to a taxpayer’s em- 
ployer in order to collect out of tax- 


‘payer’s unpaid commissions or earn- 


ings per capital or occupation taxes 
needs no particular form of words, the 
notice should be sufficiently clear and 
definite to enable the employer to ex- 
amine and investigate the claim and 
determine whether it is correct. 72 P. 
S. § 5544.1(c).—Martin v. Danko, 18 
A.2d $24, 148 Pa.Super. 106. 

Where tax collector’s notice to tax- 
payer’s employer contained no specifi- 
cation of years for which per capita 
and occupation taxes were due from 
taxpayer or any intimation of delin- 
quency of taxpayer, and did not ex- 
pressly state that taxpayer was a 
resident of the township or that the 
taxes demanded were owed by him, 
employer was not given with reason- 
able precision and certainty the in- 
formation to which it was entitled un- 
der statute in order to be in a position 
to assure itself of its right and duty 
to deduct the amount demanded from 
the taxpayer’s wages, and pay it over 
to the collector. 72 P.S. § 5544.1(¢).— 
Martin v. Danko, 18 A.2d 324, 143 Pa. 
Super. 106. 

Pa.Com.Pl. Where, on appeal from 
appraisement and assessment of a mer- 
eantile tax, the tax assessed was strick- 
en off for the reason that appellant was 
a meat packing company and no sales 
were proven other than meats and by- 
products after slaughter and process- 
ing or curing, and where the Common- 
wealth petitioned to re-open the case 
and permit a re-hearing for the purpose 
of allowing the Commonwealth to pro- 
duce evidence of sales of fresh meats 
and sales of meat processed and cured, 
together with evidence of valuation of 
said business assessed by the Depart- 
ment of Revenue and\any exemptions 
allowed thereon, the petition was denied ~ 
for the reasons that the amount in- 
volved was small; that the Common- 
wealth had at hearing and argument 
every opportunity to present its case; 
that the reopening of the case was 
sought not so much to secure the tax 
money for the Commonwealth as to 
settle a legal principle; and that it 
would be unjust that appellant, a small 
business man, should be subjected to 
further counsel fees and costs when 
the question sought to be raised may 
be resolved in the near future when 
mercantile taxes are again appraised 
and assessed.—Appeal of Clark, 
Northumb.L.J. 13. 


§ 

Ill In suit to collect unpaid re- 
tailers’ occupation tax, question of cor- 
rectness of tax assessment made by 
Department of Finance cannot again be 
retried or reviewed. Smith-Hurd. 
Stats. c. 120, § 451.—Department of 
Hee ncs v. Schmidt, 29 N.H.2d 530, 374 

ie é 


In action to recover tax due under 
Retailers’ Occupation Tax Act, denial 
of allegation in complaint of payment 
by taxpayer of a portion of tax could 
only go to the amount of the credit, 
and if taxpayer meant by such denial 
to claim that less than the amount 
stated in the complaint was paid, tax- 
payer was not injured, and if it in- 
tended to claim that a greater sum or 
all of the tax had been paid, it should 
have pleaded such fact, since payment 
is an affirmative defense. Smith-Hurd 
Stats. c. 110, § 167(4); ©. 120, § 451.— 
Department of Finance v. Schmidt, 29 
N.H.2d 530, 374 Ill. 351. 

Notice of assessment of retailers’ oc- 
cupation tax by Department of Finance 
lg a necessary requisite to bringing 
suit to recover unpaid taxes. Smith- 
Hurd Stats. c. 120,'§ 451.—Depart- 
ment of Finance v. Schmidt, 29 N.B.2da 
530, 374 Ill. 351. 
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_ Tenn. Where a county furnished to 
its employees gasoline which was used 
in employees’ personally owned auto- 
mobiles, and county made a profit of 
$.06024 upon each gallon, and no state 
gasoline tax had been paid upon gaso- 
line, county was liable to state for 
profits realized on gasoline, together 
with interest thereon from date on 


en 


Hamilton Coun- 


7 4 

In st against county to col- 
lect gasoline taxes plus penalty and 
_ interest, a statement furnished county 
by commissioner of finance and taxa- 
tion of amount demanded by. state 
would be presumed to be correct where 
county did not establish incorrectness 
of statement. Code 1932, § 1126 et 
seq.—State v. Hamilton County, 144 S. 
W.2d 749. 
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Ariz. Under statute providing that 
sales tax accruing to counties shall 
be used by counties for payment of 
principal and interest ‘‘due’” on any 
bonds issued by the county, the prin- 
cipal and interest “due” to which the 
proceeds of sales tax was to be ap- 
plied was that which was due at the 
beginning of the fiscal year and not 
the obligations which would become 
due at some time in the future. Laws 
1937, Ist Sp.Sess., ce. 2, § 8, amending 
Laws 1935, c. 77, art. 2, § 21.—Southern 
ne Co. v. Maricopa County, 107 P.2d 

2. 


Under statute relating to application 
of proceeds of sales taxes to obliga- 
tions of county, it was duty of county 
board, if no principal and interest on 
county bonds was due at beginning of 
year, to budget sales tax to county 
warrants unpaid, and any remainder 
to general fund, and board properly 
levied property tax for full amount 
of bonds and interest becoming due 
‘and payable after beginning of fiscal 
year. Laws 1937, 1st Sp.Sess., ¢c. 2, § 
8, amending Laws 1935, c. 77, art. 2, 
§ 21.—Southern Pac. Co. v. Maricopa 
County, 107 P.2d 212. RF. 

Cal. Under statute providing that 
money derived from gasoline taxes 
and registration license fees should be 
deposited in a special road improve- 
ment fund and expended by the county 
for acquisition of realty or interests 
therein or construction, maintenance, 
or improvement of highways, bridges, 
or culverts, accrued surplus in county 
road fund transferred by state to 
county could be used by the City and 
County of San Francisco in connection 
with contract to procure services of a 
civil engineer to aid in solution of 
traffic and transit problems. St.1937. 
p. 2562, § 1622.—City and County of 
San Francisco v. Boyd, 110 P.2d 1036. 

Colo. Proceeds from a cigarette tax 
collected under ordinance of city of 
Denver did not fall within scope of 
old-age pension amendment to State 
Constitution allocating 85 per cent. of 
revenues from all excise taxes levied 
upon sales at retail or at any other 
purchase transaction or upon storage, 
use, or consumption of any commodity, 
together with 85 per cent. of all license 
fees, to old-age pension fund. Const. 
art. 24, § 2._State v. City and County 
of Denver, 107 P.2d 317. 


Fla. Gasoline tax money on deposit 
with State Board of Administration to 
eredit of interest and sinking fund ae- 
count of Northeast Tampa _ Special 
Road and Bridge District No. 6 of 
Hillsborough County should be, as a 
matter of law, applied to payment of 
matured interest coupons on unrefund; 
ed bonds of the district.—Cone y. State 
ex rel. Whitfield, 199 So. 327, first 
case. 

N.D. Thestatute, appropriating mon- 
ey of the state highway commission to 
pay a portion of the cost of con- 
structing a highway approach to rail- 
way bridge across the Yellowstone riv- 
er after a judgment decreeing that the 
state had an easement over the bridge 
for public highway purposes, does not 
violate the constitutional provision 
that revenue from gasoline and other 
motor fuel excise and license taxation, 
ete., shall be used solely for, construc- 
tion, repair, and maintenance of pub- 
lic highways, since the terms “public 
highways” and “state highway system” 
are not synonymous, ag all public 
roads are public highways, but only 
the roads designated pursuant to stat- 
ute constitute parts of the state high- 

way system. Laws 1941, c. 45; Laws 
& 


. 


Code 1932, 1927, 


ene a) L 


c. 159; Const.Amends. 
McKenzie County y. Lamb, 298 N.W. 


y241, 770 | N-D-782. 


The constitutional amendment dedi- 
cating revenue from gasoline and other 
motor fuel excise and license taxation, 
etc., to be used solely for construction, 
repair, and maintenance of public high- 
ways, dedicates the revenues to public 
highway purposes without any desig- 
nation as to the particular highways 
on which they shall be used and leaves 
to the Legislature the allocation of 
such revenues. Const.Amends, art. 56, 
adopted 1940, see Laws 1941, p. 589.— 
McKenzie County v. Lamb, 298 N.W. 
241, 70 N.D. 782. 

The constitutional amendment pro- 
viding that revenues from gasoline and 
other motor fuel excise and license tax- 
ation, etc., shall be used solely for 
construction, repair, and maintenance 
of public highways, was intended to 
prevent any use of such revenues for 
other than highway purposes. Const. 
Amends. art. 56, adopted 1940, see 
Laws 1941, p. 589.—McKenzie County 
v. Lamb, 298 N.W. 241, 70 N.D. 782. 
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D.C.Wyo. Wyoming statutes afford- 
ing relief regarding taxes paid and 
found to have been erroneously as- 
sessed apply only to general property 
tax statutes of Wyoming and do not 
apply to Wyoming Sales Tax Act and 
Use Tax Law. Laws Wyoming 1935, 
e. 74; Laws: Wyoming 1937; c. 118; 
Rev.St.Wyo.1931, §§ 89-4201, 89-4203. 
—Morrison-Knudsen Co. y. State Board 


of Equalization of Wyoming, 35 
Supp. 5538. 
Colo. Under statute providing that 


applications for gasoline tax refunds 
“must’? be made within 60 days after 
purchase and “must” be supported by 
affidavit of purchaser accompanied by 
original paid invoice or sales receipt, 
it was not intended that the word 
“must” should be construed to mean 
“may’?,  *35 C.S.A. ce. 16, § 383, subd. 
(c)2.—Armstrong vy. Driscoll Const. Co., 
110 P.2d: 651. ; 

Under statute providing that appli- 
cations for gasoline tax refunds must 
be made within 60 days after purchase 
and must be supported by affidavit of 
purchaser accompanied by original 
paid invoice or sales receipt, refunds 
of tax are a matter of grace and pro- 
cedure: outlined must be strictly fol- 
lowed, and statute does not authorize 
any excuse for delay in filing applica- 
tions 735>,.C:S8.4. 1¢..16,)§, 383, subd. (ec) 
2.—Armstrong v. Driscoll Const. Co., 
110 P.2d 651. 


Under statute providing that appli- 
eations for gasoline tax refunds must 
be made within 60 days after purchase 
where buyer of gasoline used and con- 
sumed in state highway construction 
did not make application for refund 
of tax within 60 days but made appli- 
eation approximately one year after 
purchase of gasoline, buyer was not 
entitled to refund on equitable prin- 
ciples since under circumstances to 
permit refund would constitute un- 
warranted judicial legislation. ’35 C. 
SyAl > eh) 65 383, subd. (c)2.—Arm-:: 
ape! v. Driscoll Const. Co., 110 P.2d 
ple 

Under statute authorizing state treas- 
urer to adopt rules to the end that 
all of the provisions affecting the col- 
lection of motor fuel taxes are enforced 
and obeyed and that all violations are 
promptly prosecuted and all taxes and 
penalties are collected, no authority is 
vested in the state treasurer to adopt 
a rule which permits an evasion. of 
express provisions prescribing proced- 
ure to obtain refund of motor fuel 
taxes, since rule making power is 
limited by statute and cannot be used 
to make rules inconsistent with stat: 
uite.1°35-C:S.A.—e7916, 383, subd 
(c)2, 395.—Armstrong v. Driscoll Const. 
Co., 110 P.2d 654. 

Under statute providing that appli- 
eations for gasoline tax refunds must 
be made within 60 days after purchase, 
where corporate taxpayer did not 
make application for refund until ap- 
proximately one year after purchase of 


e : art. 56, 
adopted 1940, see Laws 1941, p. 589.— 


gasoline, lack of managerial abi 
on part of personnel of corporatio % 
looking after its business after death ~ 
of three officers did not excuse failu 
to file application within 60 days an 
“estoppel” was not created against 
state treasurer so as to preclude d 
nial of liability for refund on ground ~ 
that application was not filed with 
required time. ’35 C.S.A. c. 16, § 383 
subd. (c)2.—Armstrong v. Driscol 
Const. Co., 110 P.2d 651. 
Under statute providing that appli- — 
cations for gasoline tax refunds must 
be made within 60 days after purchase, — 
state treasurer owed no duty to tax- 
payer which failed to make applicatio 


& 


lating to refunds. ’35 C.S.A. ¢. 16, § 
383, subd. (c)2.—Armstrong v. Driscoll _ 
Const. Co., 110 P.2d 651. * é 
il. The fact that an overpayme 
of retailers’ occupation taxes by a co 
struction contractor may have been 
accordance with rules of Department « 
Finance which were in existence when 
overpayment was made did not preclude 
contractor from being entitled to a re- 
fund, after rules were changed to recog- 
nize that construction contractors wer 
not liable for the tax, from appropri 
tions which were available for refunc 
ing erroneous tax payments. Laws 193 
p. 105, § 4; Smith-Hurd Stats. e. 120, 
445.—People ex rel. Henry Marble Co 
calmness, 29 N.H.2d 264, 374 IIE 
Ill. Under statutory provision for 
payment of taxes under protest, and 
constitutional provision against pay- 
ment of money from state treasury ex- 
cept in pursuance of an appropriatio 
where taxes alleged to have been er 
neously paid under the Retailers’ O 
cupation Tax Act were not paid unde 
protest and no appropriation had been 
made by legislature for payment of r 
funds, suit to secure repayment could — 
not be maintained. Smith-Hurd Stats. — 
e, 120, $4453. e127 ise ena aoe 
Smith-Hurd Stats. Const. art. 4, §§ 17, 
26; art. 9, § 7—Adams y. Nudelman, 
30 N.H.2d 742, 375 Il. 217. Q 


Ill. The result of erroneous payment 
of tax is that the state has in its pos- 
session funds which, in equity and 
justice, belong to the person erroneous- 
ly paying, and if credit memorandum 
for erroneously paid taxes, issued un 
der Retailers’ Occupation Tax Act, is 
of no value to the holder, holder is. 
entitled to refund. Smith-Hurd ‘Stat: 
ec. 120, § 445.—Feople ex rel. Stone 
Nudelman, 34 N.H.2d 851, 376 Ill. 53 
134 A.L.R. 1198. Peen 

A credit memorandum for retailer 
occupation tax erroneously paid is a 
signable, and assignee has whatever — 
right the assignor had, including right 
to use such memorandum to pay taxes. 


Smith-Hurd Stats. ¢. 120, § 445— 
People ex rel. Stone vy. Nudelman, 34 
N-E.2d 851, 376 Ill, 585, 134 A,DLARe 


Where statutes providing for issu- 
ance of credit memorandum for re- 
tailers’ occupation tax erroneously paid — 
provided nothing about assignment of — 
such memorandum, assignability of 
memorandum was to be determined by 
general law on the subject of assign- 


ments. Smith-Hurd Stats. e. 120, 
445—People ex rel. Stone v. Nudel- ~ 
man, 34 N.E.2d 851, 376 Ill. 535, 134 
A.L.R. 1198. ; 
The fact that credit memorandum for 
retailers’ occupation taxes erroneously 1 


paid declared on its face that it was ? 
not transferable or assignable did not 
preclude assignment of such memo- 


randum, since department of finance 
could neither abridge nor extend the- 
controlling statute by construction. 


placed thereon. Smith-Hurd Stats. «. 
120, § 445.—People ex rel. Stone v. 
Nudelman, 34 N.H.2d 851, 376 Ill, 535, 
134 ALU. R. 1198: 

Ill. Under section of Retailers’ Oc- 
cupation Tax Act providing that if it 
shall appear that an amount of tax, 
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penalty or interest has been paid which 
was not due, then such amount shall 
be eredited against any tax due or to 
become due from the person who made 
the erroneous payment, director of 
-finance could not refuse to furnish cred- 
=f it memorandum to one who had paid 
tax for which he was not liable on 
ground that the credit memorandum 
would bring about an unjust enrich- 
ment. Smith-Hurd Stats. c. 120, § 445. 
—People ex rel. Swartchild & Co. v. 
Carter, 35 N.E.2d 64, 376 Ill. 590. 
tl. A complaint in equity by 440 
different persons and firms engaged in 
the business of selling hybrid seed 
corn for an injunction restraining de- 
fendants from paying into state treas- 
ury a sum which plaintiffs had paid 
to the Department of Finance under 
_ protest, and for return to plaintiffs of 
‘the moneys so paid, was properly dis- 
_ missed for want of equity.—Aavang vy. 
Lewis, 35 N.B.2d 346, 377 Ill..139. 
Mich. A city owning and operating a 
- municipal electric and steam heat util- 
ity could recover sales tax paid under 
_ protest on sales made from June 22, 
1939, to September 29, 1939 under act 
signed by Governor on June 22, 1939, 
imposing on muncipalities a 3 per cent. 
_ tax on gross proceeds of sales made at 
retail, on ground that the act did not 
become immediately effective. Pub.Acts 
. 1939, No. 313, amending Pub.Acts 1933, 
No. 167, as amended; Const. art. 5, § 
_ 21.—City of Lansing v. State Board of 
- Tax Administration, 295 N.W. 358, 295 
Mich. 674 
Miss. In action by oil company to 
- -yeecover sales taxes paid under protest 
on behalf of lessees in order to avoid 
ie seizure and sale of leased premises and 


equipment, counts alleging in effect 
that a sufficient amount of gasoline 
* was kept on hand by lessees to cover 
tax for month during which it was as- 


*Mmurrer. Laws 1938, ¢. 113, § 7.— 
-. Standard Oil Co. v. Stone, 2 So.2d 155. 
_ _N.Y.App.Div. Where no timely appli- 
iv cation for a refund was made, certiorari 
would not lie to recover amount. of 
taxes paid pursuant to sales tax law 
on ground that taxpayer was exempt. 
- Loc.Law No. 20, published as No. 21, of 
mem h93 4, 3p, 149, 10.—Young Women’s 
- Christian Ass’n of Brooklyn vy. McGold- 
26 N.Y.S.2d 956, 261 App.Div. 


rates from electric company and sub- 
‘metered it to tenants as incident of its 
real estate business could recover in 
- common-law action, taxes paid under 
- protest on the current submetered by 
- jJandlord, under local laws prescribing 
- such taxes, but could not recover taxes 
paid without protest.—Sloane Estates v. 
City of New York, 24 N.Y.S.2d 911, 175 
: Mise. 674. © 
"ed ‘In common-law action by corporate 
landlord to recover taxes imposed by lo- 
- cal jaws upon electric current which 
landlord had purchased at wholesale 
_ rates and submetered to tenants, in 
- which complaint alleged that taxes were 
assessed pursuant to regulations there- 


for summary judgment, payments 
sought to be recovered were made 
under duress to avoid penalties and 
_ were not ‘“‘voluntary.”—Sloane Estates v. 
* » City of New York, 24 N.Y¥.S.2d 911, 175 
oy) Misc.674, 

Where provision in local laws for re- 
covery of taxes on electric current sold 
was applicable only to remedy to obtain 
refunds provided for in the local laws, a 
common-law action to recover taxes 
paid by corporate landlord on electric 
eurrent purchased from electric compa- 
ny at wholesale rates and submetered 
to landlord’s tenants, which was main- 
tainable because remedy provided for 
by local laws was not exclusive, was 
not barred by the 1-year limitation con- 
tained in the local laws.—Sloane Estates 
v. City of New York, 24 N.Y.S.2d 911, 
175 Mise. 674. 

N.Y.Sup. Where it was admitted 
that landlord, seeking to compel New 


sessed were sufficient as against de- 
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York City to refund utility taxes paid 
monthly from February, 1935, to July, 
1938, on its submetering sales of elec- 
tricity to its tenants, made no written 
or oral protest when making payments, 
the only evidence of: protest relied on 
was a conversation early in January, 
1935, between landlord’s submetering 
agent and an unidentified person in 
the comptroller’s office, and landJord 
through agent paid monthly _install- 
ments for three and one-half years, 
without any further indication that it 
continued to question legality of taxes, 
municipal authorities had right to be- 
lieve that landjord acquiesced in comp- 
troller’s ruling that tax applied to 
landlords submetering electricity, and 
landlord was not entitled to a refund. 
Loc.Laws 1934, No. 20, published as 
No. 21, p. 143; Loc.Laws 1935, No. 2, 
p. 7: Loc.Laws 1936, No. 30, p. 137; 
Loec.Laws 1937, No. 23, p. 262.—Guzy 
Realty Co. v. City of New York, 26 
N.Y,S.2d 417, 175 Mise. 1070. . 
N.c. A firm regularly purchasing 
old automobiles, automebile frames, 
tires and scrap iron and copper from 
many persons and firms within certain 
eity, regularly dealing with practical- 
ly all automobile dealers and tire sta- 
tions therein, buying quantities of old 
tires, automobile frames and automo- 
biles, and selling individual items from 
old automobiles to garages and me- 
chanics of such city, was engaged in 
business or ‘‘buying and/or selling ma- 
terial commonly .known as junk” in 
such city within ordinance thereof and 
statute imposing junk dealers’ license 
taxes and hence not entitled to recover 
from city amount of such license tax 
paid thereto by such firm under pro- 
test. Pub.Laws 1939, c. 158, § 168; 
Code 1939, § 7979.—Weinstein v. City 
RAN! 14 §.E.2d 661, 219 N.C. 
43. 


Vt. Where plaintiff when he applied 
to village of Springfield for pinball 
machine licenses under void ordinance 
insisted that the ordinance was void 
and that the village was without au- 
thority to collect license and gave notice 
when he paid license fee that he would 
bring action to recover money which he 
paid to avoid prosecution if licenses 
were not procured, payment was not a 
“voluntary payment” which would pre- 
clude action against village to recover 
sum paid under protest.—Magwire vy. 
Village of Springfield, 17 A.2d 260. 


Wash. Under the 1937 fuel oil dis- 
tributors’ excise tax statute imposing 
tax upon every distributor at the rate 
of one-fourth cent for each gallon of 
fuel oil “sold, distributed or with- 
drawn” by him, fuel oil distributors 
were entitled to recover taxes paid on 
fuel oil used in the conduct of their 
own business within the state, since the 
term ‘‘withdrawn” was not intended to 
apply to withdrawal by distributor for 
its own use, but only to withdrawal ef- 
fected: in connection with or for the 
purpose of sale or distribution. Laws 
VO3H: se521 80; 78, as amended by 
Laws 1937, c. 116, § 1.—Texas Co. v. 
Cohn, 112 P.2d 522, followed in Inland 
Empire Refineries v. State, 112 P.2d 541 
and Montana Headlight Oil Co. v. State, 
112° P.2d 541. 

Where fuel oil distributors paid taxes 
which they were not obliged to pay 
on fuel oil used in the conduct of own 
businesses to avoid criminal penalties 
prescribed by taxing statutes, and to 
forestall seizure of their property and 
imprisonment of their officers and 
agents, such tax payments were “in- 
voluntary” and were recoverable by the 
taxpayer. Uaws 1935, c. 180, § 78 et 
seq., aS amecded by Laws 1937, ec 116. 
—Texas Co. v. Cohn, 112 P.2d 522, fol- 
lowed in Inland Empire Refineries vy, 
State, 112 P.2d 541 and Montana Head- 
light Oil Co. v. State, 112 P.2d 541. 

Wash. Where fuel oil distributors’ 
excise taxes which taxpayer was not ob- 
ligated to pay were paid under compul- 
sion, payment was “involuntary” and 
could be recovered by taxpayer. Laws 
1935, c. 180, § 78 et seq., as amended 
by Laws 1937, ¢. 116.—Crown Zeller- 
bach Corporation v. State, 112 P.2d 544, 

Under the fuel oil tax statute of 
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1937 imposing a one-fourth cent a gal- 
lon tax on fuel oil distributors where — 
buyer bought fuel oil from oil company 
and delivery was made by barge from 
oil company’s storage tanks in the 
state and deliveries were not interstate 
in character, buyer as oil company’s as- 
signee was not entitled to recover taxes 
paid by the oil company. Laws 1935, 
e. 180, § 78 et seq, as amended by 
Laws 1937, ec. 116.—Crown Zellerbach 
Corporation y. State, 112 P.2d 544. 

Wash. Where buyer paid distribu- 
tors’ fuel oil excise taxes on oil used in 
its own business under compulsion, 
payment was “involuntary” and buyer 
was entitled to recover the tax pay- 
ments from the state. Laws 1935, c. 
180, § 78 et seq., as amended by Laws 
1937, ce. 116.—Rayonier, Inc. v. State, 
112 P.2d 546. 

Wash. Where fuel oil buyer paid 
distributors’ fuel oil excise taxes to 
which it was not subject under duress 
and compulsion, payment was ‘‘invol- 
untary’” and buyer was entitled to 
maintain an action against the state to 
recover such taxes. Laws 1935, ec. 180, 
§ 78 et seq., as amended by Laws 1937, 
ce. 116.—Crown Zellerbach Corporation 
v. State, 112 P.2d 548. 

Wash. Ross lumber carriers used by 
a lumber company in carrying lumber 
about its mill and yard were “motor 
vehicles’ within statute defining motor 
vehicles with respect to which no re- 
fund of motor vehicle fuel excise taxes 
paid shall be made on motor vehicle 
fuel consumed therein, where carriers, 
although lacking equipment prescribed 
by statute for legal operation on high- 
ways, could be equipped with such 
equipment, and carriers, as to weight 
and size, were within maximum limits 
fixed by statute for permissible opera- 
tion on: highways; it being immaterial 
that company had no intention of op- 
erating them on highways. Rem.Rey. 
Stat. § 8327—1, subd. a, and § 8327—18. 
—Donovan Lumber Co. v. State, 114 
P.2d 524, followed in Seattle Hxport 
Lumber Co. v. State, 114 P.2d 525. 
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Ala. The operator of a filling station 
outside corporate limits of city of An- 
dalusia but within its police jurisdic- 
tion could not recover gasoline tax of 
three-fourths of 1 cent per gallon, im- 
posed as license fee and paid under 
protest. Gen.Acts 1927, p. 674:—City 
of Andalusia v. Fletcher, 198 So. 64. 
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Ala. In action to recover gasoline 
taxes imposed by city as license fee, 
brought by owner of filling station 
outside corporate limits of the city but 
within city’s police jurisdiction, testi- 
mony that city had rendered taxpayer 
no service and made no improvements 
for his benefit, that taxpayer had 
never called for or needed service, and 
that he saw city policemen about twice 
every three weeks, was inadmissible.— 
cy of Andalusia v. Fletcher, 198 So. 


§ 13 

Ariz. Where power to license attor- 
neys did not appear directly or indi- 
rectly in the charter of the town of 
Holbrook, ordinance imposing license 
tax on the practice of law and the con- 
ducting of a title and abstract busi- 
ness was void and its enforcement was 
enjoined. Code 1939, § 16-102 et seq.; 
§§ 16-113, 16-201 et seg., and 16-207.— 
Town of Holbrook v. Nutting, 114 P. 
2d. 226. 

Ga. In suit to enjoin enforcement of 
city ordinance requiring a_ business 
license of certain operators of gasoline 
filling stations, allegations that there 
were arrests and threats of continued 
arrests, threat of issuance and levy and 
executions, and that prosecutions were 
causing and would cause irreparable 
injury, were insufficient to take the 
case out of the general rule that equi- 
table powers may not be used to re- 
strain a criminal prosecution for viola- 
tion of a municipal ordinance alleged 
to be invalid. Code 1933, § 55-102.— 
Spur Distributing Co. v. Mayor and 
ois of Americus, 11 S.H.2d 30, 190 

a. 5 


Ga. The fact that provision in the | 


° 
ty would not prevent them from main- 


1001; 
—Federal Land Bank of Columbia v. 
Forrester, 15 S.B.2d 517. 


taining: a suit to enjoin the collection 
from them of such taxes. Code, § 37- 
§ 92-1401 et seq., and § 92-1403. 


Ii. A complaint in equity by 440 
different persons and firms engaged in 


the business of selling hybrid sced corn 


for an injunction restraining defendants 


from paying into state treasury a sum 


which plaintiffs had paid to the De- 
partment of Finance under protest, and 
for return to plaintiffs of the moneys 
so paid, was properly dismissed for 
want of equity—Aavang v. Lewis, 35 
N.H.2d 346, 377 Ill. 139. 

Mich. If Use Tax Act as passed by 
the Legislature had no inherent defects 
and was not being administered in an 
unlawful -manner as against specific 
taxpayers, they were not entitled to 
have the act decreed unconstitutional 
or to have its enforcement as against 
them enjoined. Pub.Acts 1937, No. 
94—Banner Laundering Co y. Gundry, 
298 N.W. 73, 297 Mich. 419. 

Where none of bills contained suf- 
ficiently specific or definite allegations 
of maladministration of Use Tax Act 
to make such an issue, testimony to 
prove that act was discriminatory, as 
construed and applied, was properly 
rejected. Pub.Acts 1937, No. 94.—Ban- 
ner Laundering Co. v. Gundry, 298 N. 
W.°73, 297 Mich. 419. 

. § 137 

C.C.A.Ky. An action against sellers 
and their sureties under Kentucky Blue 
Sky Law for recovery of sums alleged- 
ly paid in the purchase of, securities 
sold in violation of such law was 
barred where not brought within two 
years after the purchase of the securi- 
ties. Ky.St. § 165a-41.—Craig v. West- 
ern & Southern Indemnity Co., 119 F. 


One claiming injury un- 
der civil liability provisions of Securi- 
ties and Exchange Act of 1934 must 
plead and prove some change in_price, 
because ‘of prohibited acts, and that 
he either entered a false market or 
paid a false price to enter a genuine 
market. Securities Exchange Act of 
1934, § 9(a) (1) (A-C), (2-4, 6), (b) (1- 
3), (¢c, e), 15 U.S:C.A. § 78i(a) (1) (A- 
C), (2-4, 6), (b) (1-3), (ce, e).—Rosen- 
berg v. Hano, 121 F.2d 818, affirming 
39 F.Supp. 714. 

One who allegedly purchased stock 
in reliance on brokers’ representation 
that such stock would advance 15 
points immediately, and thus was dam- 
aged by misrepresentation not affect- 
ing price paid for the stock, could 
not sue under Securities Exchange Act 
of 1934, but only under 1933 statute, 
if at all. Securities Exchange Act of 
1934, § 9(e), 15 US.C.A. § 78i(e), Se- 
eurities Act of 1933, §§ 12, 13, 15 U.S. 
C.A. §§ 771, 77m.—Rosenberg v. Hano, 
121 F.2d 818, affirming 39 F.Supp. 714. 

If plaintiff established the elements 
of proof required by Securities Act of 
1933 as basis for enforcement of civil 
liability, his mistake in bringing ac- 
tion under 1934 statute was curable, 
under new federal system of pleading. 
Securities Exchange Act of 1934, § 9 
(e), 15 U.S.C.A. § 78i(e).—Rosenberg 
v. Hano, 121 F.2d 818, affirming 39 F. 
Supp. 714. 

The eivil liability provisions of 1933 
and 1934 Securities Acts implement 
the common-law doctrine of time lim- 
itation in cases of fraud, under which 
innocent are not required to use due 
diligence to investigate facts misrepre- 
sented by the defrauder, but are re- 
quired to use reasonable diligence to- 
ward discovering the fraud after the 
transaction is completed. Securities 
Exchange Act of 1934, § 9(e), 15 U.S. 
C.A. § 78i(e).—Rosenberg v. Hano, 121 
F.2d 818, affirming 39 F.Supp. 714. 

Where customer bought stock in al- 
leged reliance on_ brokers’ representa- 
tions that it would go up 15 points im- 
mediately, but stock immediately fell 
in price and reason therefor allegedly 


7 f %, ys woe ma 
did not occur to customer until it was 


explained 15 months later, “reasonable 
diligence” in discovering the fraud was 
not shown, and hence special statute 
of limitations barred enforcement of 
civil liability under Securities Dx- 
change Act of 1933. Securities Act of 
T9383. S812) 13. Vb Wes CA. 88 loan. 
—Rosenberg v. Hano, 121 F.2d 818, af- 
firming 39 B.Supp. 714. 

The mere fact that purchaser of 
stock knew of broker’s illegal actions 
in manipulating stock and intended to 
profit upon them did not place him “in 
pari delicto” so as to preclude recov- 
ery by him under civil liability pro- 
visions of Securities Exchange Act, 
where purchaser was not to partici- 
pate in the unlawful actions. Securi- 
ties Hxchange Act of 1934, § 9(e), 15 
U.S.C.A. § 78i(e).—Rosenberg v. Hano, 
121 F.2d 818, affirming 39 F.Supp. 714. 

D.C.Cal. Where stockholder had no- 
tice that something was wrong when 
she failed to receive dividends on min- 
ing stock in fall of 1934, and in July, 
1935, placed matter in hands of at- 
torney who disclosed by letter ad- 
dressed to the Bureau of Mines in Cal- 
ifornia that he had discovered the 
facts and had full knowledge thereof, 
cause of action set out in 1938 in 
complaint which was based on _ al- 
legedly false representations contained 
in registration statement filed in 1933 
with the Securities and Exchange Com- 
mission for purpose of qualifying the 
stock which holder was thereby in- 
duced to buy, was barred by provision 
in Securities Act requiring that action 
be brought within one year after dis- 
covery of untrue statements or after 
such discovery should have been made 
by exercise of reasonable diligence. 
Securities Act of 1933, § 13, as amend- 


ed), Hib." U.Si@ Ar : 77m.—Wright  v. 
Bankers Service orporation, 39 F. 
Supp. 980. 


D.C.N.J. The Securities Act of 1933 
fixes a time within which action to en- 
force -liability for making an untrue 
statement of a material fact, or omit- 
ting to state a material fact in a regis- 
tration statement filed with the Secur- 
ities and Exchange Commission, must 
be brought as an essential element of 
the right to sue. Securities Act of 1933, 
§ 13, 15 U.S.C.A., § 77(m).—Metzger vy. 
Breeze Corporations, 37 F.Supp. 693. 

D.C.N.Y. Under certain conditions, 
Securities and Exchange Act of 1934 
confers right of civil action in favor 
of parties injured by violators of provi- 
sions of act. Securities Exchange Act 
of 1934, § 9(e), 15 U.S.C.A. § 78i (e).— 
Geismar y. Bond & Goodwin, 39 F.Supp. 
536. 

D.C.Pa. An alleged representation 
by brokers that stock purchased from 
them would rise 15 points within the 
next few days was a mere statement 
of “opinion’’? about something which 
might happen in future, and would 
not support recovery by purchaser un- 
der Securities Exchange Act.  Securi- 
ties Exchange Act of 1934, § 9(a), (2, 
Aye) (Ce), 15: USCA. §. “78i (a) (2, 4), 
(e).—Rosenberg v. Hano, 389 F.Supp. 
714, affirmed 121 F.2d 818. 

One who ailegedly purchased stock 
from brokers on false representation 
that stock would rise 15 points within. 
the next few days must have discoy- 
ered untruth of the representation 
within a day or two, and hence action 
brought more than a year thereafter 
under Securities Exchange Act to re- 
cover from brokers was barred by 
special one-year limitation. Securities 
Exchange Act of 1934, § 9(a) (2, 4), 
(e), 15 U.S.C.A. § 78i (a), (2, 4), (e).— 
Rosenberg vy. Hano, 39 F.Supp. 714, af- 
firmed 121 F.2d 818. 

Hvidence held not to establish ma- 
nipulation of stock market by brokers 
to induce purchase of stock, as ground 
for recovery from brokers by purchas- 
er. Securities Exchange Act of 1934, 
9(a) (2), °16° U.S.C.A. § T8i(a) (2).— 
Rosenberg v. Hano, 39 F.Supp. 714, af- 
firmed 121 F.2d 818. 

A purchaser of stock could not re- 
cover from brokers under Securities 
Exchange Act on ground of false rep- 
resentations by brokers that there was 
a manipulation of the stock market 


to cause price to advance, where he 


failed to plead such false representa-, — 
tions, testimony thereof was admitted ~ 
over objection, and he did not move | 


to amend his statement of claim. Se- 
curities Exchange Act of 1934, §§ 9(a) 
(2, 4), 15 U.S.CLA. § -78i(a) (yy. Se 
Federal Rules of Civil Procedure, rule 
Tob), 128  DsSiC.As sollow ine section 
723¢c.—Rosenberg v. Hano, 39 F.Supp. 
714, affirmed 121 F.2d 818. Gay) 

Ela. Where work for which statu- — 
tory lien on personal property for 
labor was claimed did not come with-— 
in the purview of statutory provision 
applying to professional engineers, 
foreclosure of lien could not be de- 


feated on ground that lien claimant 


was practicing the profession of a 
chemical engineer in Florida without — 
a certificate from State Board of Hn- 
gineering Examiners and _ therefore 
could not maintain an action in Florid: 
court to recover money for services so 
rendered. Comp.Gen.Laws 1927, § 3619 
et seq., § 5364.—Meena v. Drousiotis, — 
200 So. 362. | ‘ 


Idaho, A contract giving plaintiff's — bir 


assignor the option to purchase treas- — 


ury stock of defendant corporation at | 


fixed price was not rendered void or 
unenforceable by failure to 
stock with Securities Exchange Com- 
mission.—A, ( 
d’Alene Mines Corporation, 115 P.2d 
928, modifying 98 P.2d 965, 61 Idaho 
21, certiorari granted 61 S.Ct. 9, 311° 
U.S. 624, 85 L.Ed. —, reversed 61 §.Ct 
414, 312 U.S. 38, 85 L.Ed. 500. Rug 
Ul. A note given to brokers in set- — 
tlement of business transacted by them 
for the maker, which included charges 


register - ie 
C. Frost. & (Cos: Coour 


for, services when the broker had acted 


es 


without a license required by city or- 
dinance, is absolutely void—Douthart 
v. Congdon, 64 N.E. 348, 197 Ill. 349, 
90 Am.St.Rep. 167, reversing 98 Tl. 
App. 487. Niwot! 

Iil.App. An agreement contemplating 
the formation of a partnership between 
plaintiff, a registered funeral director, 
and defendant to conduct an undertak-_ 
ing business was illegal, since defend- 
ant, though acting as a funeral director, — 


in finding the existence of a partner- 
ship and granting defendant an a 
counting, ete. Smith-Hurd Stats. e. 
PLT, “8 §-°78.2) 73.3) 78.8, 7810 erate 
—Thatcher v. Snyder, 31 N.E.2d 333, 
308 Ill.App. 325. ; 


penalty for noncompliance therewith, 
the party who seeks to enforce a right 
dependent upon such law has the bur- 


Tig 


den of showing compliance therewith 


Maddox v. Yocum, 31 N.W.2d 652. y 
Action for possession of land used as 


filling station and for damages for un- Ke 
lawful detention thereof against pur- 


chaser from one who had leased land to 
plaintiff for use as filling station for — 
sale of gasoline did not arise out of nor 
was it founded upon sale of gasoline or 
any commodity comprehended by stat- 
ute requiring licenses to engage in sale 
or storage of gasoline so as to prevent 
recovery by plaintiff without allegation 
of compliance with statute, but cause 
of action was merely collateral to the 
business of selling gasoline. Burns’ 
Ann.St. §§ 42-301, 47-1511.—Maddox y. 
Yocum, 31 N.W.2d 652. 

In action by tenant against purchaser 
of premises for possession thereof and ~ 
for damages for wrongful detention 
where action was collateral to the sale 
of gasoline, instructions relating to ef- 
fect of plaintiff’s failure to ‘procure a 
license to sell gasoline were not proper. 
Burns’ Ann.St. §§ 42-301, 47-1511.— 
Maddox v. Yocum, 31 N.H.2d 652. 

Mass. Where registered broker, in 
selling securities to another registered 
broker, did not know that other broker 
was purchasing stock as agent for an 
undisclosed principal, and sale of stock 
if made to undisclosed principal was 
in violation of sale of securities act, 
in that stock had not been qualified 
for sale in the state under act, but sale 
was not in violation of act if made to 
another broker, undisclosed principal 


- that sale to plaintiff of stock 
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could not recover purchase price of 
stock on ground that sale was in viola- 

tion of the act. G.L.(Ter.Ed.) c. 110A, 

§§ 1 et seq., 3(n), 4-7, 15:—Howell v. 
Virst of Boston International Corpora- 
tion, 34 N.H.2d 633, 309 Mass. 194. 

N.Y.Sup. Under rule of the State 
Athletic Commission requiring a copy 
of a managerial contract to be _ filed 
with the commission for approval and 
providing that such a contract becomes 
null and void if at any time during its 
term the manager is not duly licensed 
by the commission, a contract made by 
-an unlicensed manager is void. Uncon- 

sol.Laws, § 191 et seq.—Casarona_ v. 
Pace, 22 N.Y.S.2d 726, 175 Misc. 269. 

S.D. In action against a corporation 
and subscribers to its articles of in- 
-eorporation to recover amount paid by 
plaintiff for corporate stock on ground 
that stock was sold in violation of 
Blue Sky Law and that plaintiff was 
induced to purchase stock by fraudu- 
lent representations, evidence sustained 
finding that corporation was a closed 
corporation and that defendants were 
never engaged in business of selling 
stock of corporation, and hence plain- 
tiff could not recover on theory that 
transactions with plaintiff and other 
stockholders who did not subscribe to 
_articles were sales made in course of 
“repeated and successive sales’ and in 
violation of statute. Laws 1927, c¢. 
206, §§ 2-4(1), 5, 6.—Ersted v. Hobart 
Howry Co., 299 N.W. 66. 

Evidence held to warrant conclusion 
in a 
closed corporation organized to manu- 
facture an air conditioning device was 
an “isolated sale”, not made in course 
of ‘‘repeated and successive sales” of 
a similar nature, and hence the pro- 
hibition of Blue Sky Law did not apply 
to sale. Laws 1927, c. 206, §§ 2-4(1), 
5, 6.—Ersted v. Hobart Howry Co., 299 
N.W. 66. 

‘ § 138 

N.J. Contracts whereby widow 
agreed to pay deceased husband’s cred- 
itor balance due him for merchandise 
sold to husband, in consideration of 
ereditors extending credit by selling 
widow casket for deceased husband and 
extending credit under name of estate 
so that she could continue funeral busi- 
ness previously operated by husband, 
was not void because it stipulated for 
conduct of funeral business by unli- 
censed persons, where widow applied 
for permit for continuance under stat- 
ute four months after contract was 
made and the funerals were in fact con- 
ducted by licensed funeral director, 
and, furthermore, widow could not take 
advantage of her own failure to com- 
ply with statute. N.J.S.A. §§ 45:7-17. 
—Romano y. Brown, 15 A.2d 818, 125 
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Va. Whether or not a statute, which 
requires a license or imposes a penalty 
for entering into a bargain or perform- 
ing an act which is the subject matter 
of a bargain, makes the bargain il- 
legal, depends upon the legislative in- 
tent which must be sought in each 
particular case.—Colbert v. Ashland 
Const. Co., 11 S.H.2d 612. 

§ 145 

Til. In statutory certiorari proceed- 
ing to review decision of the Depart- 
ment of Finance imposing retailer’s 
occupation tax and penalties, taxpayer’s 
return as amended by the department 
to include penalty was “prima facie’ 
correct, and burden was on taxpayer 
to establish that his tax return had 
been filed on time and that the penalty 
Was in consequence improperly exacted. 
Smith-Hurd Stats. c. 120, §§ 443, 444, 
451.—Diogenes v. Department of 
Finance, 35 N.H.2d 342, 377 Ill. 15. 

When the propriety of the imposition 
of a penalty for failure to pay retailer’s 
occupation tax on time was not raised 
on hearing, taxpayer could not com- 
plain that evidence did not sustain im- 


position of an “A” penalty for first 
time in court of review. Smith-Hurd 
Stats. ec. 120, §§ 448, 444, 451.— 
Diogenes v. Department of Finance, 
Sop aN 2d 342,. 377 Ill. 1b. 

§ 147 
C.C.A.W.Va. Where assessment of 


West Virginia privilege tax on con- 


Ts 
‘ 


LICENSES 


tractor was made on basis held to be 
erroneous by the Supreme Court, no 
assessment of correct amount was ever 
made, tax as assessed was not sever- 
able, and no opportunity was given to 
pay entire amount and sue for recovery 
of portion illegally assessed, contractor 
was justified in contesting liability for 
tax as assessed, and, until the income to 
serve as the basis for taxation was as- 
certained and taxes thereon determined, 
it would be inequitable to allow the col- 
lection of penalties for nonpayment. 
Code W.Va.1931, 11-13-1, 11-13-2, as 
amended by Acts W.Va.1933, Ist Ex. 
Sess., ec. 33.—Dravo Contracting Co. v. 
James, 114 F.2d 242. 

Pa.Quar.Sess. City ordinance re- 
quired license from transient merchants 
month to month. ‘Transient concern 
bought bankrupt stock of resident mer- 
chant, and proceeded to sell at retail, 
taking out month’s license. Warned 
that they must renew each month, they 
went beyond first period and were 
fined, for each separate sale, the amount 
of the penalty set for failure to take 
out license. Held, where ordinance de- 
clares that any violation within a cal- 
endar month shal]l constitute a separate 
and distinct offense, etc., inference is 
that ‘offense’ was the failure to take 
out license in any given month, and not 
each and every sale in unlawful tran- 
sient business. Reasonableness is cri- 
terion in eutprcing, law.—Common- 
ealee .v. Kaskey, 34 Luz.L.Reg.Rep. 

Business being that 
and number of clerks 
would suffice to impose penalty on cor- 
poration manager who participated in 
sales and neither just nor proper to in- 
flict penalty on clerks.—Commonwealth 
v. Kaskey, 34 Luz.L.Reg.Rep. 93. 

Where defendants were notified by 
city that license must be renewed 
month to month, and defendants failed 
to renew, sales after expiration of li- 
cense were deliberate, but not defiant 
and punishment should be meted out 
accordingly.—_Commonwealth vy. Kas- 
key, 34 Luz.L.Reg.Rep. 93. 


of corporation, 
made sales, it 


§ 151 

U.S.N.H. Where five defendants and 
sixty-three other members of ‘“Je- 
hovah’s Witnesses” and twenty other 
persons met at city hall for purpose 
of engaging in an information march, 
the company was divided into four or 
five groups, each with about fifteen 
to twenty persons, each group pro- 
ceeded to different part of business 
district of city, and there lined up in 
single-file formation and proceeded to 
march along sidewalk single-file, and 
each of the defendants carried a small 
staff with a sign, the defendants were 
engaged in a “parade” or “procession” 
within meaning of New Hampshire 
statute prohibiting parade or proces- 
sion upon public street without a 
special license. Pub.Laws N.H.1926, c. 
145, State of New 


Hampshire, 61 S.Ct. 762, affirming 
State v. Cox, 16 A.2d 508. 
Cal.App. That defendant, who was 


charged with violation of Corporate Se- 
curities Act by selling securities is- 
sued by codefendant, did not know that 
codefendant was without a permit from 
Commissioner of Corporations author- 
izing issuance of securities was not a 
good defense to prosecution for viola- 
tion of the act, since defendant had 
burden of ascertaining at his peril 
whether defendant’s acts were in viola- 
tion of statute. Gen.Laws 1937, Act 
sate § 18.—People v. Stowell, 114 P.2d 


One selling securities issued by an- 
other has the burden to investigate 
whether issuer of securities has a per- 
mit from Commissioner of Corporations 
authorizing issuance of securities, and 
failure to ascertain whether securities 
can be legally sold is no excuse for 
violation of Corporate Securities Act. 
Gen.Laws 1937, Act 3814, § 18.—People 
v. Stowell, 114 P.2d 614. 

Ill.App. In prosecution for willfully 
failing to make returns to State De- 
partment of Finance of all tangible 
property sold by defendant as required 
by Retailers’ Occupation Tax Act, an 


wy MO een oS ; 
instruction that even if defendant was 
mistaken in his interpretation of the 
law, yet if jury should find that de- 
fendant honestly believed that he was 
not subject to the tax, nor under a 
duty to file the report in question, 
then his failure, if any, to file such 
report was not “willful”, and defendant 
should be found not guilty, properly 
stated the law. Smith-Hurd Stats. ¢. 
120, § 452.—People vy. Player, 32 N.H.2d 
932, 309 Ill.App. 435. 

Iowa. In prosecution for installing 
plumbing without license, in violation 
of city ordinance, by connecting wa- 
ter softener, installed in home by de- 
fendant, to water supply distributing 
pipes, city’s admission in stipulation 
that water softener was not ‘‘receptacle 
or appliance installed or used to re- 
ceive waste water, house soil, slops, 
or sewage” within statutory definition 
of “plumbing” does not require re- 
versal of conviction, as such definition 
is not all-inclusive, in view of statutory 
provision that cities may prescribe by 
ordinances rules and regulations for 
plumbing connecting buildings with 
water mains. Code 1939, §§ 5775, 5783. 
—State, for Use and Benefit of Sioux 
City v. Harrington, 296 N.W. 221. 

The installation of water softener in 
home by connecting it with water dis- 
tributing pipes was not violation of 
city ordinance providing that no per- 
son shall “construct, re-construct, al- 
ter, or repair any plumbing system or 
install any water supply to any build- 
ing’, without. having obtained plumb- 
ing license.—State, for Use and Benefit 
of Sioux City, v. Harrington, 296 N. 
W. 221. 

Mich. The section of the Baldwin 
Apple Act providing that any person 
who violates or aids in the violation of 
any provision of the act shall be guil- 
ty of a misdemeanor was not designed 
to subject one to a prosecution for 
neglect or inability to pay the specific 
tax imposed on growers who put their 
apples in the marts of commerce, but 
was intended to subject to prosecution 
one who by means of fraudulent or 
unlawful acts evades or aids in the 
evasion of compliance with the provi- — 
sions of the act. Pub.Acts 1939, Act 
No. 87, §§ 9-12.—Miller v. Michigan 
State Apple Commission, 296 N.W. 245. 
296 Mich. 248. 

Pa.Com.Pl. Section 13 of the Phila- 
delphia ordinance of June 27, 1935, pro- 
viding that any person violating any of 
its provisions “in the conduct of a bar- 
ber shop, barber school or barber col- 
lege” shall be guilty of a misdemeanor 
and subject to fine and imprisonment, 
does not apply to failure to pay the li- 
cense fee required by section 11.—Cu- 
sumano v. City of Philadelphia, 37 D. 
& C. 597% 

S.C. Unlicensed practicing of em- 
balming is an offense though the prac- 
titioner receives no compensation, and 
in any case nonreceipt of compensa- 
tion is not a defense if no emergency 
existed. Code 1932, §§ 5266, 5268, 5270, 
and § 5270 as amended Act April 4, 
1940, 41 St. at Large, p. 1694.—State 
By cee 13 S.H.2d 433, 196 S.C. 
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U.S.Okl. A count charging that se- 
curities were sold in interstate com- 
merce without revealing material facts 
which would avoid misleading pur- 
chasers was not demurrable because 
failing to state the materiality of facts 
which were not. revealed, where the 
facts were obviously material. Securi- 
ties Act 1933, § 17ia) (2) lib US OrAG 
§ fia) (2).—Hdwards v. U. S., 61 
S.Ct. 669, reversing 113 F.2d 286, cer- 
tiorari granted 61 S.Ct. 51. 

Pa.Quar.Sess. On motions to quash 
indictments charging (1) that the de- 
fendant issued and signed under oath 
a false financial statement as of Dec. 17, 
1938, which was filed with the Penngyl- 
vania Securities Commission, in Harris- 
burg, (2) that the defendant commit- 
ted a similar offense as of Oct. 31, 1939 
as to a statement for the year 1940, and 
(3) that the defendant conspired to file 
false financial statements with the 
Commission, and on Dec. 20, 1938 and 


“ 


‘ 


false financ 
that the in 


its. Held, 

sharging the 
ement as of D 
quashed because, at that time, the law 
did not require the filing of a financial 
statement, (2) that the indictment re- 
lating to the filing of the statement as 
of Oct. 31, 1939 must be sustained be- 
cause the Act of 1939, P.L. 748, 70 
P.S. § 81 et seq., which was enacted on 
June 24, 1939, required the filing of a 
financial statement, (3) that the portion 
of the indictment relating to the con- 
spiracy as to the filing of the statement 
in December, 1938, cannot be sustained 
because the law did not then require 
the statement to be filed, and (4) that 
the portion of the indictment relating 
to the conspiracy as: to the statement 
filed in December, 1939, must be sus- 
tained because it was subsequent to 
the enactment of the Act of 1939, P.L. 
748, 70 P.S. § 31 et seq.—Common- 
wealth vy. Steel, 50 Dauph. 153. 

The contention that the offenses 


charged were not committed in Dauphin 


County and not within the jurisdiction 
of the Court cannot be sustained; the 
indictments sufiiciently allege that the 
false statements were filed with the Se- 
curities Commission at Harrisburg.— 
Commonwealth y. Steel, 50 Dauph. 153. 
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Ala.App. In prosecution for violating 
ordinance requiring agents of foreign 
concerns to secure ‘license before doing 
business in city, burden was on city 
to prove beyond reasonable doubt that 
“defendant was agent of foreign con- 
cern, and as such agent and within 
police jurisdiction of city, and within 
twelve months just next preceding, 
committed offense of ‘doing business 
without license” in violation of license 
tax ordinance of city.—Russell v. City 
of Selma, 198 So. 452. 

Evidence that truck driver of furni- 
ture company located in another city 
on one isolated occasion made delivery 
of furniture within city having ordi- 
nance requiring agents of foreign con- 
cerns to secure license before doing 
business in city, and that such driver 
had no authority to make sales, solicit 
orders, or to bind company in any ca- 
pacity as its agent, failed to show ei- 
ther that driver was “doing business” 
in city or that driver was agent of 
company, and hence was insufficient to 
sustain conviction of “doing business’ 
in city without a license as required by 
ordinance.—Russell v. City of Selma, 
198 So. 452. 


Ga.App. In prosecution for operating 
and maintaining a tourist camp with- 
out having secured the permission of 
the board of commissioners of roads 
and revenues of county having a popu- 
lation of more than 57,000, trial court 
properly admitted resolutions passed 
by board of commissioners of roads 
and revenues of county regulating 
tourist camps and fixing license fees 
for their operation. Acts 1937, p. 625. 
—Jones vy. State, 13 S.H.2d 462, trans- 
ferred 10 S.E.2d 394, 190 Ga. 654. 

Evidence sustained conviction for 
operating and maintaining a tourist 
camp without having secured the per- 
mission of the board of commissioners 
of roads and revenues of a county 
having a population of more than 57,- 
000. Acts 1937, p. 625.—Jones v. Stare, 


13 S.H.2d 462, transferred 10 S.H.2d 
394, 190 Ga. 654. 
Ga.App. The revenue commissioner 


had authority under statute to pass 
rule that no certificate of exemption 
under the Veterans License Act shall 
be issued effective beyond the year in 
which it is issued, and rule was prop- 
erly admitted in evidence in prosecu- 
tion in Recorder’s Court in the,city 
of Atlanta for violation of the section 
of the city code providing that anyone 
required by tax ordinance of city to 
register and pay registration tax on 
his business, and who fails to do so, 
may be fined or imprisoned. Laws 
1935, p. 163.—Goldstein v. City of At- 
lanta, 12 S.H.2d 150. 7 

Ill. In a prosecution for selling se- 
curities in violation of the registration 
provisions of the Illinois Securities 


(1) et- > th: 
» filing of the false 
ec. 17, 1938 must be. 
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_Act, burden is on the people to prove 
at the securities sold were of a’ 


class that was required to be regis- 
tered. Smith-Hurd Stats. c, 12114, §§ 
98-103.—People v. Wilson, 31 N.H.2d 
959, 375 Ill. 506, affirming 28 N.H.2d 
287, 306 Tll.App. 216. 

ap iny prosecution for selling securities 
in violation of the registration features 
of the Illinois Securities Act, where 


* amended information alleged that stock 


certificates sold by accused were se- 
curities within the meaning of the 
act and that they were not registered 
and were not class “A” or class “B” 
certificates, people’s burden of proving 
that the certificates sold were of a 
class that was. required to be reg- 
istered was met by certificate of the 
Secretary of State showing that cer- 
tificates sold were not registered and 
by proof that certificates were not 
elass “A” securities. Smith-Hurd Stats. 
c. 121%, §§ 98-103.—People v. Wilson, 
31 N.H.2d 959, 375 Ill. 506, affirming 
28 N.H.2d 287, 306 Ill.App. 216. 

In prosecution for selling securities 
in violation of the registration features 
of the WUlinois Securities Act in the 
absence of proof to the contrary, it was 
assumed that allegations in amended 
information that securities sold were 
not class ‘“B’” was true since the cir- 
cumstances under which the sale was 
made which determine whether 
curities sold were class “B’’ securities 
and exempt from _ registration were 
best known to accused who had bur- 
den of showing that_ stock came with- 
in the exemption. Smith-Hurd Stats. 
ec. 121%, §§ 100, 132(2)—People v. 
Wilson, 31 N.H.2d 959, 375 Til. 506, 
ae rang: 28 N.H.2d 287, 306 Ill.App. 


, In prosecution for selling securities 
in violation of the registration features 
of the Illinois Securities Act, burden 
was on defendant to show that the se- 
curities were sold to the complaining 
witness under circumstances which 
would bring the sale within one of the 
exceptions specified in the statute mak- 
ing. a security of class “B’’ exempt 


from registration. Smith-Hurd Stats. 
e. 121%, §§ 100, 132(2).—People v. 
Wilson, 31 N.H.2d 959, 375 Ill. 506, 


ae, 28 N.E.2d 287, 306 Ill.App. 


In prosecution for selling securities 
in violation of registration features 
of the Illinois Securities Act where 
accused contended that stock sold was 
from his private holdings and not 
part of shares issued by a corporation, 
burden was on accused to prove that 
the sale was in good faith with no 
intent to defraud and that the sale 
was not either directly or indirectly 
for the benefit of the corporation or 
for the direct or indirect promotion of 
any scheme or enterprise of the com- 
any. Smith-Hurd Stats. c. 12144, §§ 
100, 132(2).—People vy. Wilson, 31 N. 
H.2d 959, 375 Ill. 506, affirming 28 N. 
BH.2d 287, 306 Ill.App. 216. 


Ky. In prosecution for violating 
statutes prohibiting operation of road- 
houses or places of public entertain- 
ment outside limits of 
city or town without a permit from 
county court, evidence that at time 
of alleged offense there was no mu- 
nicipal officer functioning within lim- 
its of incorporated town where al- 
leged offense occurred was insufficient 
to establish forfeiture of charter priv- 
ileges by town by abandonment and, 
therefore, did not justify conviction, 
in absence of evidence as to duration 
of acts of abandonment. Ky.St.Supp. 
1939, §§ 1599f-1 to 1599f-15; Acts 
1881-82, c. 488, p. 891; Ky.St. §§ 2741, 


2741¢c-1, 2741¢c-2.—Sizemore v. Com- 
monwealth, 147 S.W.2d 56, 285 Ky. 
142. 

N.Y.Mag.Ct. Evidence sustained con- 


viction for transporting solid fuel or 
coal on public streets of City of New 
York without a solid fuel vehicle li- 
cense required by the municipality. 
Administrative Code, § B36-29.0, subd. 
b.—People, on Complaint of Marquardt, 


vy. Adduci, 28 N.Y.S.2d 511, 176 Misc. 
697. 
S.C. In prosecution for practicing 
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embalming without a license, the state 
need not prove that the unlicensed em- 
balming was done_ frequently, co1 
tinuously or habitually but need prove 
only a single act of embalming. Code 
1932, §§ 5266, 5268, 5270, and § 5270 ~ 
as amended Act April 4, 1940, 41 St. — 
at Large, p. 1694.—State v. Blackwell, 
13 S.B.2d 433, 196 S.C. 313, iG 

Tex.Cr.App. i 


: § 163 tee A aied 
_Cal.App. In_ prosecution for viola- 
tion of the Corporate Securities ; 
where documents upon proof of t 
issuance of which without proper p 
mit the state relied for conviction 
were clearly securities within the 
meaning of the term ‘security’? as_ 
defined in the Corporate Securities Act, — 
whether or not such documents, which — 
were introduced as exhibits, constituted 
securities was not a question of fact 


for the jury but one of law upon 
which the court alone could pana 2 
Laws 1937, Act 3814, § 2; Const. 
6, § 19.—People v. Dutton, 107 P.2d 
937, 41 Cal.App.2d 866. ei 
Ga.App. In prosecution for operatin; 
and maintaining a tourist camp witl 
out permission of board of commis: — 
sioners of roads and revenues of a 
county having a population of m 
than 57,000, charge that state ¢ 
tended that commissioners of roads 
and revenues of county were author- 
ized by law to regulate operation and 
maintenance of tourist camps in cou 
ty where tourist camp was located, 
that in pursuance of that author 
they had a right to refuse to permi e 
operation and maintenance of a tourist — 
unless reasonable 


Acts 1937, p. 625.—Jones v. State, 13 
S.E.2d 462, transferred 10 S.H.2d 394, — 
190 Ga. 654. a 7 
Iu.App. Evidence was sufficient to 
present question for jury as to whether 
failure of operator of dairy business 
to make returns to State Department of — 
Finance of all tangible property sold 
by him as required by Retailers’ — 
cupation Tax Act was “willful’’, so as 
to authorize a conviction of “willfully” 
failing to make the returns. Smit. 
® 452.—People 

09 Tll.App. 435. — 
prosecution for willfully failing 
to make returns to State Department of 
Finance of all tangible property, sold 
by defendant ag required by Retailers 
Occupation Tax Act, defendant’s re- | 
quested instruction that word “will- — 
ful’ as used in indictment means more —_ 
than intentional, and that it means a 
determination with a bad intent to 
omit filing the reports, was properly 
refused as not correctly stating the ‘a 
law. Smith-Hurd Stats. ¢. 120, § 452— 
People v. Player, 32 N.H.2d 932; 309° 
‘ ad 


Tll.App. 436. 


§ 16 
U.S.Idaho. The essential purpose of _ 
the National Securities Act is to pro- 
tect investors by requiring publication Vy 
ot certain information concerning se- i 
curities before offered for sale. Securi- 
ties: Act ‘of 1933, §§ 1), 2(3), 4a by ale 
12, 24, as amended, 15 U.S.C.A. §8§ 77a 


et) seq.) 770(3),. (TAL), Tee ieee 
Tx.—AY Ci Prost! 2& \4Colsyv -Coeus 
D’Alene Mines Corporation, 61 S.Ct. ' 


414, reversing 98 P.2d 965, 61 Idaho 
21, certiorari granted 61 S.Ct. 9. 
C.C.A.2. Where stockholder appealed 
to the Circuit Court of Appeals for the . 
First Circuit from an order of the 
Securities and Exchange Commission 
purporting to exempt securities to be 
issued under a plan for recapitaliza- 
tion from all provisions of the Public 
Utility Holding Company Act and to 


dispense with any further order of 
approval by the Commission, that 
court, which reversed the order and 


remanded the cause to the Commission, 
had exclusive jurisdiction to determine 


§ 164 


the character of the order to be en- 
tered upon its mandate. Public Util- 
ity Holding Company Act of 1935, § 
24(a), 15 U.S.C.A. § 79x (a).—Morris 
v. Securities and Exchange Commission, 
116 F.2d 896. : 

An order of the Securities and Hx- 
change Commission granting to a com- 
pany exemption from registration_un- 
der the Public Utility Holding Com- 
pany Act rendered “moot” any contro- 
yversy in a subsequent proceeding con- 

f cerning the necessity of the Commis- 
¥ sion’s approval of securities issued pur- 
3 suant to a plan of recapitalization, and 
BN the Commission could have no concern 
is with terms upon which company’s se- 
curities were issued. Public Utility 
; Holding Company Act of 1935, §§ 3(a) 
rf Chem be (e) a (2) e115": U.S.C.A)) 88 719 
' (a) (5), 79k (g) (2).—Morris v. Se- 
curities and Hxchange Commission, 116 
F.2d 896. 2 A 
C.C.A.N.M. A single transaction in- 
yolving the exchange of speculative se- 
eurities for mineral property without 
a permit authorizing the sale of such 
securities comes within the ambit of 
New Mexico law regulating sale of 
‘speculative securities, and is enough to 
support an action in equity for rescis- 
sion and recovery back of mineral prop- 
erty. Comp.St.N.M.1929, §§ 32-701, 32- 
_ 02, 32-712.—New Mexico Potash & 
- Chemical Co. v. Independent Potash & 
- Ghemical Go., 115 F.2d 544. 
C.C.A.N.M. The New Mexico statutes 
regulating sale of speculative securities 
are designed to safeguard the public 
against impositions through shady or 
. insubstantial schemes and_ securities 
_ based upon them. Comp.St.N.M.1929, 
§§ 32-701, 32-702, 32-712.—_New Mexico 
Potash & Chemical Co, v. Independent 
Potash & Chemical Co., 115 F.2d 544. 
- «©.0.A.N.Y. Where committee of be- 
-nevolent association composed of Chin- 
--—s ese solicited offers to buy bonds issued 
by Republic of China and _ received 
funds for bonds which it transmitted to 
China through the Bank of China, ac- 
tivities of the association, which had 
made no registration statement under 
the Securities Act covering any of the 
- Chinese bonds, were in violation of pro- 
vision of Securities Act prohibiting sale 
of unregistered securities, notwith- 
standing that association had no offi- 
_ cial or contractual relation with Chi- 
ue -mese government and that no compen- 
- ‘gation was received for services ren- 
_.dered. Securities Act 1933, §§ 2(2, 3, 
w 
& 


a 
Ste, 


Pei 41), Sa) (1) 2), 25 USCA. §$§ 
MTND(2 5/3. 11), T7a(1),° T7e(a) (1,. 
Securities and Exchange Commission 


24 -Where committee of benevolent as- 
sociation composed of Chinese solicited 
offers to buy bonds of the Republic of 
; China, and received funds therefor 
" which it transmitted to China through 
the Bank of China, association acted 
as an ‘underwriter’? within provision 
of the Securities Act that section pro- 
hibiting sale of unregistered securities 
should not apply to transactions by 
any person other than an issuer, under- 
writer or dealer. Securities Act 1933 
$s, 4(1),-5(a), (1,.2),.15 U.S.C.A. §§ 77d 
(1), 77e(a) (1, 2).—Securities and Ex- 
change Commission v. Chinese Consol. 
' Beney. Ass’n, 120 B.2d 738, reversing 
"39 F.Supp. 85. 


‘ The aim of the Securities Act pro- 
hibiting sale of unregistered securities 
; is to have information available for in- 
w vestors, and not only is the solicitation 
by issuer of orders through an agent 
for unregistered securities contrary to 
policy oi act, but also the practice of 
taking advantage of services of a per- 
son interested in securing offers to buy 
without definite contractual arrange- 
ment with issuer. Securities Act 1933, 
§§ 4(1), 5(a) (1, 2), 15 U.S.C.A. 8§ 77d 
(1), 77e(a) (1, 2).—Securities and Dx- 
ehange Commission v. Chinese Consol. 
Beney. Ass’n, 120 F.2d 738, reversing 
39 F.Supp. 85. 

Where committee of benevolent asso- 
ciation composed of Chinese solicited 
offers to buy bonds issued by Chinese 
Republic but which were not registered 
under Securities Act, and accepted 
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funds therefor which were transmitted 
to China through the Bank of China, 
activities of the association violated the 
Securities Act regardless of whether as- 
sociation was itself an issuer, under- 
writer or dealer, since it was partici- 
pating in a transaction by which un- 
registered bonds were being issued. 
Securities Act 1933, §§ 4(1), 5(a) (1, 2), 
15 U.S.C.A. §§ 77d(1), 77e(a) (1, 2).— 
Securities and Exchange Commission v. 
Chinese Consol. Beney. Ass’n, 120 F.2d 
738, reversing 39 F.Supp. 85. — 

The provisions of the Securities Act 
requiring registration statements in 
connection with sales of securities ap- 
ply to issues of securities by a foreign 
government. Securities Act 1933 §§ 2 
(2), 6(a), 7,.15 U.S.C.A. §§ 77b(2), 77f 
(a), T7g—Securities and Hxchange 
Commission v, Chinese Consol. Benev. 
Ass’n, 120 F.2d 738, reversing 39 F. 
Supp. 85. 

C.C.A.Pa. The Securities and Ex- 
change Act of 1934 recognizes that es- 
sence of a “free market”’ is an appraisal 
of value reflecting the honest judgment 
of those whose reason for buying is in- 
dependent of and uninfluenced by its 
own probable effect. Securities Dx- 
change Act of 1934, § 9(a) (1) (A-C), 
(2=4,° 6), (bb) G=3),# (Ce) ALOU: CLAt 
§ 78i(a) (1) (A-C), (2-4, 6), (b) (1-3), 
(c, e).—Rosenberg v. Hano, 121 F.2d 
818, affirming 39 F.Supp. 714. 

D.C.Mass. Ship shares or undivided 
interests in fishing vessels carrying 
with them the right to receipts of prof- 
its by prospective purchasers through 
efforts other than their own, were ‘“‘se- 
eurities” within Securities Act, and 
sellers thereof could be enjoined 
against violating Securities Act in con- 
nection with their sales. Securities Act 
1938, § 1 et seq., and §§ 2(1), 17(a), 15 
U.S.C.A. §§ 77a et seqg., and §§ 77b(1), 
77q(a).—Securities and Exchange Com- 
mission v. Pyne, 39 F.Supp. 434. 

D.C.N.Y. In determining whether a 
particular instrument is a “security” 
within meaning of Securities Act of 
1933, the substance of transaction and 
of relationship between alleged issuer 
and alleged security holder will con- 
trol as against form of alleged security. 
Securities Act of 1933, §§ 1 et seq., 
2(1), 15, U.S.C.A. '§§ 77a et’ ‘seq, 77 
b(1).—Securities and Exchange Com- 
mission v. Payne, 35 F.Supp. 873. 

Contracts for sale of silver foxes by 
silver fox ranch operator, together with 
agreements to care for foxes for pur- 
chasers, constituted “investments” and 
not bona fide “sales”, notwithstanding 
that documents on their face appeared 
to be contracts of sale giving title and 
right to possession of foxes to purchas- 
ers, and hence were “securities” to 
which provisions of Securities Act of 
1933 relating to use of interstate com- 
merce facilities and mails applied. Se- 
curities Act of 1933, § 2(1), as amend- 
ed, and § 5(a), 15 U.S.C.A. §§ 77b(1), 
77e(a).—Securities and Exchange Com- 
mission v. Payne, 35 F.Supp. 873. 

D.C.N.Y. The Securities Exchange 
Act of 1934 was enacted primarily to 
protect investing public by maintaining 
free, fair, and open markets for listed 
securities and by preventing and pun- 
ishing abuse’ of the facilities of the 
national securities upon which such 
securities are traded. Securities Bx- 
change Act of 1934, 15 U.S.C.A. § 78a 
et seq.—Smolowe v. Delendo Corpora- 
tion, 36 F.Supp. 790. 

D.C.N.Y. The words “attempt or of- 
fer to dispose of’? a security, in provi- 
sion of Securities Act of 1933 that the 
terms “sale”, ‘“‘sell”, “offer to sell’ or 
“offer for sale” include every contract 
of sale or disposition of, attempt or 
offer to dispose of a security for value, 
connote authority from issuer to con- 
summate the _ transaction. Securities 
Act 1933, § 2(3), 15 U.S.C.A. § 77b(3). 
—Securities and Exchange Commission 
v. Chinese Consol. Benev. Ass’n, 39 F. 
Supp. 85, reversed 120 F.2d 738. 

Cal.App. A certificate of interest or 
participation in a corporation or asso- 
ciation is a ‘security’ which, under 
the Corporate Securities Act, may not 
be sold without a permit from the Cor- 
poration Commissioner of the state. 


$t.1937, p. 1428, § 2(a), subd. 7. 
ple v. Marr, 115 P.2d 214 


lil. Under statutes classifying se- 
eurities for registration purposes, 
classification of “class ‘B’ securities’ — 


is not a classification based upon the 
inherent quality of the securities as is 
the case with other designated classes 
but thé essential requirements of a 
“B” classification are based upon the 
character of the sale and the circum- 
stances under which the stock is sold. 
Smith-Hurd Stats. c. 121%, §§ 98-103. 
—People v. Wilson, 31 N.H.2d 959, 375 
lll. 506, affirming 28 N.E.2d 287, 306 
Ill.App. 216. f 

Ind.App. An action against surety 
on “Blue Sky Bond”, required by stat- 
ute to run to state, was properly 
brought in name, of state on relation 
of person who allegedly sustained dam- 
age covered by the bond. Burns’ Ann. 
St. § 25-801 et seq.—Widelity & Casu- 
alty Co. of New York v. State ex rel. 
MewWhir, 32 N.H.2d 102. } 

Where record, without conflict, 
showed that deal by which relatrix 
allegedly sustained damage covered by 
“Biue Sky Bond” was fully consummat- 
ed three days before bond was exe- 
cuted,’ and there was nothing in bond 
to indicate that its purpose was to 
cover transactions made previously to 
its date, complaint, in action against 
surety on bond, was insufficient to 
state a cause of action. Burns’ Ann.St. 
§ 25-801 et seq.—HWidelity & Casualty 
Co. of New York v. State ex rel. Me- 
Whir, 32 N.H.2d 102. 

In action against surety on 
Sky Bond’, brought by state on rela- 
tion of person who allegedly sustained 
damage covered by bond, where there 
was nothing in evidence from which 
any inference could be reached that 
relatrix ever had any dealing with 
principal named in bond, evidence was 
insufficient to support judgment 
against surety. Burns’ Ann.St. § 25- 
801 et seq.—Videlity & Casualty Co. of 
New York v. State ex rel. McWhir, 32 
N.H.2d 102. 

Me. The purpose of statute making 
it unlawful for unregistered dealer to 
sell securities as defined, which stat- 
ute is called “Blue Sky Law’ because 
it pertains to speculative schemes 
which have no more basis than so 
many feet of blue sky, is to protect the 
publie against fraud, deception and im- 
position by purchases from unregis- 
tered dealers. Rev.St.1930, ¢ 57, § 
162; § 165, as amended by Pub.Laws 
any 240.—State v. Cushing, 15 A. 
d A 


Mass. The sale of securities act is 
intended to protect general public, and 
not security brokers. G.L.(Ter.Ed.) e. 
110A, § 1 et seq.—Howell vy. First of 
Boston International Corporation, 34 N. 
H.2d 638, 309 Mass. 194. 


Mich. Where brokerage corporation 
through which plaintiff offered stock 
for sale during 1937 received subscrip- 
tions for stocks prior to June 30, 1937, 
which was date when corporation’s li- 
cense to deal in securities expired, and 
corporation thereafter collected pay- 
ments from subscribers but did not de- 
liver certificates to subscribers or make 
payment to plaintiff, and bond fur- 
nished by corporation to comply with 
Blue Sky Law had no provision as to 
date of its expiration, and plaintiff re- 
imbursed subscribers and took assign- 
ments of their rights, plaintiff could 
recover amount of its loss from surety 
on corporation’s bond. Pub.Acts 1928, 
No. 220, §§ 22, 31, as amended by Pub. 
Acts 1935, No. 37.—Superior Piston 
Ring Co. v. Brown, Anthony & Co., 293 
N.W. 679, 294 Mich. 358. 

Mich. Where owners of royalty in- 
terest in lands of certain definitely pre- 
scribed area entered into joint ad- 
venture agreement whereby each sacri- 
ficed his right in royalty in his own 
land in return for acquisition of right 
to an undivided interest in right to 
whole of the land of all the owners, the 
formation of a corporation the only 
function of which was to distribute to 
the various individual landowners and 
promoters, to whom landowners had 
assigned part of their rights, their pro- 


“Blue. 


Sen ae 


nt Hala 
‘om the joint adventure, did not 


"change the relationship of joint adven- 


ture but was only a convenient method 
of carrying into effect the joint adven- 
ture so that issuance of stock to pool 
members was not ‘‘sale’” of ‘‘securities” 
within the Blue Sky Law. Comp.Laws 
1929, §§ 9769 et seq., 9770 (b-d), 9771. 
—Hathaway v. Porter Royalty Pool, 
295 N.W. 571, 296 Mich. 90, 

A joint adventure was not within 
the Blue Sky Law as it existed in 1933. 
Comp.Laws 1929, § 9769 et seq.—Hath- 
away v. Porter Royalty Pool, 295 N. 
W. 571, 296 Mich. 90. 

Mo.App. Where bond given by 
securities dealer was conditioned upon 
the faithful compliance with the provi- 
sions of the Securities Act by the 
dealer and no violation of the statutory 
provision was shown, bond was not 
breached by dealer who made pur- 
ehases and sales of stock without cus- 
tomer’s consent, since the bond re- 
quired by statute was intended to 
cover only violations of the provisions 
of the statute. Mo.St.Ann. §§ 7725, 
AUS vp UOC sae Cad hd Aes GAO. oad 
WI D2s MOA at CON; AD Deas Lo los LO lost TOS ke 
7390, 7391. 7394-7399.—State ex rel. 
Sanders v. Hartford Accident & Indem- 
nity Co. of Hartford, Conn., 143 S.W. 
2d 483. 

Where bond given by securities deal- 
er was conditioned upon the faithful 
compliance with provisions of the 
Securities Act and “shall properly ac- 
eount for all moneys or securities re- 
ceived from or belonging to another’, 
quoted language was inseparable from 
provisions re@quiring faithful compli- 
ance with the statute under which 
dealer was qualifying to do business, 


- and did not have the effect of extend- 


ing scope of bond beyond requirement 
of statutes so as to authorize enforce- 
ment of quoted condition as a common- 
law. obligation. Mo.St.Ann. §§ 7725, 
7728, 7736, 7741, 7744, 7746, 7747- 
(1d2, 7754,,7757,. pp. 1373,.7376, 7387, 
7390, 7391, 7394-7399.—State ex rel. 
Sanders v. Hartford Accident & Indem- 
aye Co. of Hartford, Conn., 143 S.W.2d 
Mo.App. The Securities Act provi- 
sions requiring registration of secur- 
ities and the licensing and bonding of 
dealers was intended to require offered 
securities to be of the proper type and 
to exclude those who are not worthy 
of the privilege of participating in the 
business of securities dealer or broker. 
Mo.St.Ann. §§ 7725, 7728, 7736, 7741, 
7744, 7746, TIAT—1752, 7754, 777, pp. 
7373, 7376, 7387, 7390, 7391, 7394—- 
7399.—State ex rel. Sanders vy. Hart- 
ford Accident & Indemnity Co. of 
Hartford, Conn., 143 S.W.2d 483. 


Ohio App. A purchaser of securities 
must show actual fraud in order to re- 
cover in an action against a dealer 
in securities and the surety on his 
bond, commenced by serving process by 
registered mail under section of the 
Blue Sky Law requiring that the deal- 
er consent that any action brought 
against him for, the fraudulent disposal 
of securities may be brought in Frank- 
lin county in such manner. Gen.Code 
1926, § 6373-3(d).—Citizens Banking & 
Savings Co. vy. Spitzer, Rorick & Co., 
29 N.H.2d 892, 65 Ohio App. 309. 

In action under the Blue Sky Law 
against a dealer in securities and the 
surety on its bond for alleged fraud in 
the sale of securities, plaintiff’s evidence 
was insufficient to support its claim of 
fraud on the part of the dealer. Gen. 
Code 1926, § 6373-1 et seq.—Citizens 
Banking & Savings Co. v. Spitzer, Ror- 
Se & Co., 29 N.H.2d 892, 65 Ohio App. 
309. : 

In action under the Blue Sky Law 
against a dealer in securities and the 
surety on his bond for fraud in the 
sale of securities, trial court erred in 
holding that the measure of damages 
was the difference between the purchase 
price (par) and the market value at the 
maturity date.—Citizens Banking & 
Savings Co. v. Spitzer, Rorick & Co., 
As N.E.2d 892, 65 Ohio App. 309. 

S.D. The statutory exception that 
the Blue Bey Law shall not apply to 
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isolated sales of securities by the_is- 
suer or owner thereof is not confined to 
an owner, and a sale by an issuer or 
its representative is within meaning of 
exception if the sale is in nature of an 
isolated transaction, not made in course 
of repeated and successive sales of a 
similar nature. Laws 1927, ¢. 206. 
4(1).—Ersted v. Hobart Howry (OLR 299 
N.W. 66. 

Under statutory provision that Blue 
Sky Law shall not apply to ‘isolated 
sales” of securities by the issuer or 
owner thereof, such sales not being 
made in course of “repeated and suc- 
cessive” sales of securities of same is- 
sue by issuer or owner, the words “re- 
peated and successive’ are used by way 
of contrast to ‘isolated’, and in such 
context an ‘‘isolated sale’ means one 
standing alone, disconnected from any 
other, and “repeated and = successive 
sales” mean transactions undertaken 
and performed one after the other, and 
two sales of securities, made one after 
the other within a period of such rea- 
sonable time as to indicate that one 
general purpose actuates vendor and 
that sales promote same aim and are 
not so detached and separated as to 
form no part of a single plan, are re- 
peated and successive sales. - Laws 
1927, ec. 206. § 4(1).—Ersted v. Hobart 
Howry Co., 299 N.W. 66. 

The Blue Sky Law did not require 
registration of stock as a “condition 
precedent” to issuance of such stock to 
persons who associated themselves in a 
corporate entity for purpose of manu- 
facturing an air conditioning device, es- 
pecially where it was not within con- 
templation of stoekholders associating 
themselves in such business venture to 
offer for sale to the public stock or oth- 
er securities. Laws 1927. c. 206, §§ 2-4 
(1), 5, 6—Ersted v. Hobart Howry 
Co., 299° N.W. 66: 


Tenn.App. In order for bond ex- 
ecuted as a prerequisite to selling stock 
of savings and loan bank to be en- 
forceable as a “common-law bond’, it 
must have been voluntarily executed. 
—Brown vy. McCulloch, 144 §8.W.2d 1. 

Where sureties on bond executed on 
demand of representative of Department 
of Insurance and Banking and under 
threat of criminal prosecution, had 
knowledge that they could not legal- 
ly be required to execute bond in order 
to be entitled to sell stock of savings 
and Joan bank, but executed the bond 
because of impending publicity incident 
to threat of prosecution, which would 
have destroyed market for the stock, 
the bond was not executed ‘voluntari- 
ly” and was not enforceable as a ‘‘com- 
mon-law bond’, Code 1932, § 6056 et 
seq.—Brown v. McCulloch, 144 S.W.2d 
i 


Where bond executed as a prerequi- 
site to selling stock of savings and 
loan bank was not executed voluntarily, 
it could not become an _ enforceable 
“common-law bond” by lapse of time 
or failure to take legal steps to have 
it declared void except by way of an 
estoppel—Brown y. McCulloch, 144 S. 
W.2d 1. 

A bond executed in favor of the De- 
partment of Insurance and Banking 
for use and benefit of Tennessee stock- 
holders of savings and loan’ bank, 
which was conditioned that all moneys 
arising out of sale of bank’s stock 
should be faithfully and honestly held 
in trust and accounted for or expend- 
ed in purposes for which the bank 
was organized, was a “third-party 
beneficiary contract’? and representa- 
tive of the Department of Insurance 
and Banking was, in acquiring the 
bond, acting for and on behalf of pur- 
chasers of the stock.—Brown vy. McCul- 
loch, 144 S.W.2d 1. 

Tex.Civ.App. An oil payment on 

which balance was due was a “se- 
curity” within meaning of Securities 
Act, and was not exempted from such 
act, and hence unlicensed dealer could 
not recover commission for such sale. 
Vernon’s Ann.Civ.St. art. 600a, § 2(d), 
and § 3(c).—Cosner v. Hancock, 149 
S.W.2d 239, error dismissed, judgment 
correct. 
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If one attempts to sell, as a business, 


securities for himself or others, he 
comes within definition of “dealer” in 
Securities Act, and is required to have’ 
a license, but ‘not if he is a “salesman” 
within statutory definition as one em- 
ployed by a dealer for specified pur- 
poses. Vernon’s Ann.Civ.St. art. eae 

§ 2(c, d).—Cosner vy. Hancock, 149 8.W. 
ba 239, error dismissed, judgment cor- ‘ 
rect. 

One engaged in business of drilling” ine 
oil and gas wells who employed income 
tax auditor to sell oil payment for — 
him, was not a “dealer” within mean- — 
ing of Securities Act as affecting status 
of auditor seeking to recover commis- — 
sion. Vernon’s Ann.Civ.St. art. 600a, — 
§ 2(c, d), and § 3(c); Vernon’s Ann. 
P.C, art. 1083a.—Cosner v. Hancock, 
149 S.W.2d 239, error dismissed, judg- 
ment correct. j 

An income tax auditor who, for van : 
consideration, effected sale of a se- 
curity for another in a single transac- _ 
tion was a “dealer” and hence not en- 
titled to recover commission when not 
licensed, though making such sales 
was not his regular business. vas 
non’s Ann.Civ.St. art. 600a, § 2(¢, d), 
and § 3(c),—Cosner vy. Hancock, 149 ape 
W.2d 239, error dismissed, judgment 
correct. 

Wis. Where warehouse receipts for 
bonded whiskey were sold, and as part 
of each transaction there was delivered — 
a guaranty to deliver to holder of re- — 
ceipt at his option after six months © 
another warehouse receipt for an equal 5 


& 


amount of ‘“‘green whiskey” and speci- — 
fied amount in cash based on an as- — 
sumed increase in whiskey prices and 
difference between value of “green 
whiskey” and six months’ old whiskey, — 
and there was no delivery of whiskey — 
ever made or contemplated, there was be 
a sale of “securities” within meaning of 
statute prohibiting the sale of unregis- — 
tered “securities”. St.1939, §§ 189.0. a 
(7), 189.06, 189. 16(2), 358.08.—State Ve ae 
Unger, 296 N.W. 629, 237 Wis. hee 


§ 165 

C.C.4.0kl. Where statute authorized — 
Securities and Exchange Commission BS 
to conduct hearings and investigations _ 
and to make rules, rule promulgated 
authority, and providing — 
eases and transcript furnished t ane 
parties, was limited to hearings and had Bate 
no application to testimony taken in 
course of investigation as distinguished’ ia 
from hearing. Securities Act 1933, ; 
19 (a), as amended, 15 U.S.C.A. § 1s : 
(a) Edwards v. U. S., 113 F.2d 286, 
certiorari granted 61 S.Ct. 51, ch 
§ 168 : 

D.C.Mass. Ship shares which defend. | 
ants offered for sale, and which carried | 
with them the right to receipt of profit 
by prospective purchasers through ef- _ 
forts other than their own, were “se- — 
curities’ within the Securities Act, and 
injunction was issued enjoining defend- 
ants from making use of means or in- 
struments of transportation or com- Me 
munication in interstate commerce to | 
sell the ship shares until the Securities 
Act was complied with. Securities Act 
of 1933, § 2(1), as amended, and § 
5 U.S.C.A. § 77b(1), and ’s 77e.— i$ 


5,7 15 
Recurities and Exchange Commission Ai 
y. Pyne, .33 F.Supp.; 9838, oH 

Tex. An oil and gas lease is a “se- © 
curity” within contemplation of the Se- 
curities Act. Vernon’s Ann.Ciy.St. art. ~ 
600a, §§ 1-29, 31-88, and § 2(a).—Ka- 
dane v. Clark, 148 S.W.2d 197, revers-. 
ing 134 S.W.2d 448. 

An alleged contract between owners 
of oil and gas lease and another not 
licensed under, Securities Act for pro- 
curement of a purchaser for lease was 
violative of Securities Act and hence 
person serving as agent for owners 
could not recover commissions for ne- 
gotiating a sale. Vernon’s Ann.Civ.St. 
art. 600a, §§ 1-29, 31-88, and §§ 3(c), 
28: Vernon’s Ann.P.C. art. 1083a, § 30. 
—Kadane v. Clank, 143 S.W.2d 197, re- 
versing 134 S.W.2d 448. 

§ 171 

U.S.Idaho. An agreement giving 
plaintiff’s assignor an option to pur- 
chase unregistered treasury stock of de- 


Sti) iF 


‘ fendant corporation was not void and 
; unenforceable under National Securi- 
ties Act merely because stock was un- 

. _registered, where the agreement was 
} ‘otherwise legal and fair on its face and 
| urpose of act to protect investors 
‘would be thwarted if the agreement 
: were declared unenforceable as contra- 
vening alleged public policy against 
public offering of unregistered stock. 
Seeurities Act of 1933, § 1, as amended, 
15 U.S.C.A. § 77a, et seq.—A. C. Frost 
& Co. v. Coeur D’Alene Mines Corpora- 
tion, 61 S.Ct. 414, reversing 98 P.2d 
en ox Idaho 21, certiorari granted 61 


U.S.Pa. The Securities Act does not 
restrict purchasers seeking relief under 

- its provisions to a money judgment, 
since the act as a Whole indicates in- 
tention to establish a statutory right 
which litigant may enforce in desig- 
nated courts by such legal or equitable 
actions or procedures as would normal- 
ly be available to him, although any 
suit to establish civil liability imposed 
by the act must ultimately seek recov- 
ery of consideration paid less income 
received or damages if claimant no 
' Jonger owns the security. Securities 
“Act of. 1933, §§ 12(2), 22(a), 15 U.S.C. 
A. §§ 771(2), 77v(a).—Deckert v. Inde- 
- pendence Shares Corporation, 61 S.Ct. 
ecco l! US. 282,85 L.Hd..—, revers- 
ing Independence Shares Corporation v. 
Deckert, 108 F.2d 51, reversing Deckert 
vy. Independence Shares Corporation, 27 
 #.Supp. 763, certiorari granted 60 S.Ct. 
_ 715, 309 U.S. 648, 84 L.Ed. 1000 and 
~ Deckert v. Pennsylvania Co. for Insur- 
§ ance on Lives and Granting Annuities, 
he Rodel” 716, 309 U.S. 648, 84 L.Ed. 


~~ *Under Securities Act giving to speci- 
fied courts, jurisdiction of all suits in 
equity and actions at law brought to 
enforce any liability or duty created by 
the act, the “power to enforce’ im- 
plies the power to make effective right 
of recovery afforded by the act, and the 
 *pnower to make the right of recovery 
effective” implies the power to utilize 
any of procedures or actions normally 
available to the litigant according to 
_ exigencies of particular case. Securi- 
me ties Act of 1933,'§ 22(a), 15 U.S.C.A. § 
TI (a).—Deckert v. Independence 
Shares Corporation, 61 S.Ct. 229, 311 
U.S. 282, 85 L.Ed. —, reversing Inde- 
pendence Shares Corporation v. Deck- 

ert, 108 F.2d 51, reversing Deckert v. 
Independence Shares Corporation, 27 F. 
Supp. 763, certiorari granted 60 S.Ct. 
15, 309 U.S. 648, 84 L.Ed. 1000 and 


Deckert vy. Pennsylvania Co. for Insur- 
ance on Lives and Granting Annuities, 
i 60 S.Ct. 716, 309 U.S. 648, 84 L.Ed. 
Pe L000. 
he If bill in suit hy purchasers of secu- 
rities allegedly sold through fraudu- 
lent misrepresentations and conceal- 
ments of a corporation stated cause of 
action when tested by customary rules 
governing suits of such character, the 
Securities Act authorized maintenance 
of the suit, providing bill contained 
allegations the act required. Securi- 
Bp uies Act of 1933, §§ 12(2), 22(a), 15 U. 
S.G.A. §§ 771(2), 77v(a).—Deckert v. 
Independence Shares Corporation, 61 S. 
Ct. 229, 311 U.S. 282, 85 L.KHd. —, re- 
versing Independence Shares Corpora- 
‘ tion v. Deckert, 108 F.2d 51, reversing 
_ Deckert v. Independence Shares Corpo- 
-  yation, 27 F.Supp. 763, certiorari grant- 


1000 and Deckert v. Pennsylvania Co. 
for Insurance on Lives and Granting 
Annuities, 60 S.Ct. 716, 309 U.S. 648, 84 
L.Ed. 1000. 

In suit by purchasers of securities 
allegedly sold through fraudulent mis- 
representations and concealments, bill 
stated cause for equitable relief where 
it contained allegations that corpora- 
tion which sold securities: was insol- 
vent, that its business was practically 
halted, that it was threatened with 
many lawsuits, that its assets were en- 
dangered, that preferences to credi- 
tors were probable, and that, al- 
though purchasers dealt with the cor- 
poration, their installments were paid 
to another company, and that compli- 
¢ated arrangement between corporation 


,85 L.Ed. —, 


ed 60 S.Ct. 715, 309 U.S. 648, 84 L.Ed. ' 
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and company might make it extremely 
difficult to obtain satisfaction of any 
claim established against the corpora- 
tion. Securities Act of 1933, §§ 12(2), 
22(a), 15 U.S.C.A. §§ 771(2), T7v(a)— 
Deckert v. Independence Shares Corpo- 
ration, 61 S.Ct. 229, 311 U.S. 282, 85 
L.Ed. —, reversing Independence 
Shares Corporation v. Deckert, 108 F.2d 
51, reversing Deckert v. Independence 
Shares Corporation, 27 F.Supp. 763, 
certiorari granted 60 S.Ct. 715, 309 U. 
S. 648, 84 L.Ed. 1000 and Deckert v. 
Pennsylvania Co. for Insurance on 
Lives and Granting Annuities, 60 S.Ct. 
716, 309 U.S. 648, 84 L.Ed. 1000. 
The Securities Act authorizes pur- 
chasers of securities to maintain a suit 
in equity to rescind a fraudulent sale 
and secure restitution of consideration 
paid, and to enforce the right to resti- 
tution against a third party where the 
vendor is insolvent and third party has 
assets in its possession belonging to 
the vendor. Securities Act of 1933, §§ 
12(2), 22(a), 15 U.S.C.A. §§ 771(2), Tiv 
(a).—Deckert v. Independence Shares 
Corporation, 61 S.Ct. 229, 311 US. 282, 
reversing Independence 
Shares Corporation v. Deckert, 108 F.2d 
51, reversing Deckert v. Independence 
Shares Corporation, 27 F.Supp. 763, cer- 
tiorari granted 60 S.Ct. 715, 309 U.S. 
648, 84 L.Ed. 1000 and Deckert v. 
Pennsylvania Co. for Insurance on 
Lives and Granting Annuities, 60 S.Ct. 
716, 309 U.S. 648, 84 L.Ed. 1000. 
C,C.A.Me. The provision of the Se- 
curities Act imposing liability on any 
person who ‘‘sells’ a security by un- 
true statement of a material fact, or 
omission to state a material fact neces- 
sary to make the statement, imposes 
a liability for misrepresentations not 
only on principals, but also on brokers 
when selling securities owned by other 
persons, whether the brokers are act- 
ing as agents for the seller alone or 
in a dual capacity as agent for both 
seller and buyer. Securities Act of 
VOSSeiSS 21 Sig LCS) iy Leo! OLS C.Ase Sir 7 ci 
(3), T71(2).—Cady v. Murphy, 113 F.2d 
988, affirming Murphy v. Cady, 30 F. 
Supp. 466. = 


C.C.A.N.M. A single transaction in- 
volving the exchange of speculative se- 
curities for mineral property without a 
permit authorizing the sale of such se- 
ecurities comes within the ambit of New 
Mexico law regulating sale of specula- 
tive securities, and is enough to sup- 
port an action in equity for rescission 
and recovery back of mineral property. 
Comp.St.N.M.1929, §§ 32-701, 32-702, 
32-712._New Mexico Potash & Chemi- 
cal Co. v. Independent Potash & Chem- 
ical Co., 115 F.2d 544. 

Under New Mexico law providing that 
it should be unlawful for anyone to sell 
or offer for sale within state speculative 
securities for which an authorizing per- 
mit had not been issued, stock issued 
by foreign corporation was not void for 
illegality, but its sale or conveyance in 
New Mexico without compliance with 
New Mexico law was voidable. Comp. 
St.N.M.1929, §§ 32-701, 32-702, 32-712. 
—New Mexico Potash & Chemical Co. vy. 
Independent Potash & Chemical Co., 
115 F.2d 544. 


One offering a speculative security 
for sale in New Mexico impliedly rep- 
resents that compliance has been had 
with New Mexico Securities Act, but 
sale of such security, of itself and 
without more, merely constitutes a 
“warranty”? for breach of which ap- 
propriate relief may be had as distin- 
guished from actual or constructive 
“fraud” which igs requisite to constitute 
a constructive trust. Comp.St.N.M. 
1929, §§ 32-701, 32-702, 32-712—New 
Mexico Potash & Chemical Co. v.Inde- 
pendent Potash & Chemical Co., 115 
F.2d 544. 

Cal.App. Where commissioner of cor- 
porations delivered permit authorizing 
corporation to issue ten shares of stock 
to each of three persons for $10 per 
share, such sums to stand against 
debts of the applicant, and ten shares 
were issued to party who paid nothing 
for his stock, issuance of stock at 
variance with the terms of the permit 
was void. St.1931, pp. 941, 949, 950, 


. . i, 
-§§ 3, 16-18; Civ.Code, 
a Coffey-Murray, Ine., f 


Where commissioner of corpor f 


’ 


declare void the certificate evidencing © 
the issuance of the stock to him, for 
the reason that the ‘stock was not is- 
sued in conformity with the authoriza- 
tion granted by the commissioner, and 
the oflicers and stockholders of the cor- 
poration acted on his letter, party could 
not thereafter take a contrary position. 
Code Civ.Proc. § 1962, subd. 3; Civ. 
Code § 1598—Wread yv. Coffey-Murray, 
Tien LO ped wi2388 

The main purpose of the statute pro- 
viding that every security not issued 
in substantial conformity with the au- 
thorization of the commissioner of cor- 
porations shall be voidable at election 
of the holder, was to prevent the is- 
suance and sale of spurious documents : 
purporting to be securities, and word 
“voidable’ which was inadvertently 
used for “void’ was not intended as a 
repeal or modification of the common 
law rule or statutory provisions, that 
a purported agreement in direct viola- 
tion of terms of the express prohibi- 
tions contained in a statute is void. St. 
1931, pp. 937, 949, § 16: ‘Civ:Code, §§ 
1598-1599.—Wread y. Coffey-Murray, 
Inc, Lal0 VE 2d 23% 

Where, by terms of permit issued by 
commissioner of corporations, a corpo- 
ration was entitled to issue stock 
against the indebtedness of the cor- 
poration and to issue to each stock- 
holder not to exceed 50 shares of its 
stock at par for cash, and trial court 
found that subsequent to issuance of 
permit secretary of the corporation 
paid in certain sum, finding was not 
required that stock issued in a sum 
exceeding the amount paid in was in- 
valid, in absence of showing that stock 
was not issued in accordance with per- 
We ate v. Coffey-Murray, Ine., 110 


Iil.App. Evidence warranted buyer’s 
recovery of damages from corporation, @ 
on purchases of stock of corporation 
sold in violation of Illinois Securities 
Law, on ground that brokerage firm 
making sale of stock was agent for 
corporation and was not owner of 
stock, and that buyers paid for stock. 
Securities Act of 1933, as amended, 15 
U.S.C.A. §§ 77a to 77aa; Smith-Hurd 
Stats. c. 121%, § 132.—Silbert v. Laser, 
30 N.B.2d 774, 307 Ill.App. 484. 

Mich. Under Blue Sky Law, no pro- 
tection is afforded to persons dealing 
with unlicensed dealers, brokers, and 
salesmen. Pub.Acts 1923, No. 220, §§ 
22, 31, as amended by Pub.Acts 1935, 
No. 37.—Superior Piston Ring Co. v. 
Brown, Anthony & Co., 293 N.W. 679, 
294 Mich. 358. 

N.D. Where foreign retailer for 
2%%-year period filed quarterly reports 
required by the Sales Tax Act with the 
tax commissioner showing gross sales 
within the state during the quarter, 
and retailer in good faith claimed stat- 


“utory exemption, and for that reason 


failed to collect and remit any sales 
tax, and tax commissioner took no 
issue with retailer on claim of exemp- 
tion and without objection permitted 


the filing of subsequent quarterly 
statements under the same_ circum- 
stances, retailer was justified in be- 


lieving that tax commissioner had ac- 
quiesced in exemption claim, and 
hence when tax commissioner at end 
of period disallowed exemption claim 
and so notified retailer, statutory pen- 
alty for nonpayment of tax prior to 
time of disallowance of claim should 
not have been inflicted. Laws 1937, e. 
249.—Jewel Tea Co. v. State Tax Com’r, 
293 N.W. 386. 

The section of the Sales Tax Act pro- 
viding that any person failing to pay 
any tax within the time required shall 
be subject to a penalty, but the com- 
missioner, if satisfied that the delay 
was excusable, may remit all or any 


a 


ch | \ 
ection on 


Ohio App. me 
in securities to file with Securities Com- 
mission the prospectus and information 
required under the Blue Sky Law does 
not in itself work a fraud on a pur- 
chaser of such securities and allow re- 
eovery in an action against the dealer, 
unless the purchaser can show that it 
relied on the required filing. Gen.Code 
1926, § 6873-1 et sea.—Citizens Bank- 
ing & Savings Co. v. Spitzer, Rorick 
& Co., 29 N.H.2d 892, 65 Ohio App. 309. 

Tex. A contract for sale of securi- 
ties made in violation of Securities Act 
is unenforceable. ‘Vernon’s Ann.Civ.St. 
art. 600a, §§ 1-29, 31-38; Vernon’s Ann, 
P.C, art. 1083a, § 30.—Kadane vy. Clark, 
143 S.W.2d 197, reversing 134 S.W.2d 
448, 

An alleged contract between owners 
of oil and gas lease and another not li- 
censed under Securities Act for procure- 
ment of a purchaser for lease was viola- 
tive of Securities Act, and hence person 
serving as agent for owners could not 
recover commissions for negotiating a 
sale. WVernon’s Ann.Civ.St. art. 600a, §§ 
1-29, 31-38, and §§ 3(c), 28; Vernon’s 
Ann.P.C. art. 1088a, § 30.—Kadane v. 
Clark, 143 S.W.2d 197, reversing 134 
S.W.2d 448. 


Tex.Civ.App. Where undisputed facts 
established that plaintiff was not li- 
ecensed under Securities Act, plaintiff 
could not recover on an alleged oral 
contract for procurement of oil and 
gas leases on certain_lands for de- 
fendant. Vernon’s Ann.Civ.St. art. 600a; 
Vernon’s Ann.P.C. art, 1083a.—Hults v. 
Fowler, 148 S.W.2d 249, error granted. 

An agent, or a _ solicitor, whether 
employed by seller or buyer, cannot 
make a valid contract to deal in any 
security as defined by Securities Act, 
without complying with provisions of 
the act, unless he can come squarely 
within exceptions provided for in the 
act. Vernon’s Ann.Civ.St. art. 600a; 
Vernon’s Ann.P.C. art. 1088a.—Hults v. 
Fowler, 148 S.W.2d 249, error granted. 

Tex.Civ.App. An oil payment on 
which balance was due was a ‘‘se- 
curity” within meaning of Securities 
Act, and was not exempted from such 
act, and hence unlicensed dealer could 
not recover commission for such sale. 
Vernon’s Ann.Civ.St. art. 600a; § 2(d), 
and § 3(c).—Cosner vy. Hancock, 149 
S.W.2d 239, error dismissed, judgment 
correct. ; 

An income tax auditor who, for a 
consideration, effected sale of a secur- 
ity for another in a single transaction 
was a “dealer”? and hence not entitled 
to recover commission when not li- 
censed, though making such sales was 
not his regular business. Vernon’s 
Ann.Civ.St. art. 600a, § 2(c, d), and § 
3(c).—Cosner v. Hancock, 149 S8.W.2d 
239, error dismissed, judgment correct. 
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C.C.A.Tenn. if? defendants, charged 
with making sale of securities in viola- 
tion of the Securities Act, acted in 
good faith in honest belief that what 
each of them said was true, or, if any 
one of them so acted, his honest be- 
lief condones his misstatements. Se- 
curities Act of 1933, §§ 5(a) (1), hl 
(1), 15 U.S.C.A. §§ 77e(a) (1), 77q(a) 
(1).—Stone v. U. S., 113 F.2d 70. 

As affecting intent or good faith of 
defendant, charged with selling securi- 
ties in violation of the Securities Act, 
with using mails to defraud, and with 
conspiracy, ignorance of fact that state- 
ments were false is unavailing where 
defendant, by the exercise of due dili- 
gence, could have become aware of his 
mistakes, especially where others may 
suffer a loss by his. misstatements. Se- 
eurities Act of 1933, §§ 5(a) (1), 17(a) 
(1), 15 U.S.C.A. §§ 77e(a) (1), 77a(a) 
(1).—Stone/v. U. S, 113 F.2d 70. 

In prosecution for selling securities 
in violation of the Securities Act, for 
using mails to promote fraud, and for 
conspiracy, if any particular defendant 
were ignorant of facts from the knowl- 


; 
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edge of which, alone, fraudulent intent. 


could be inferred, such defendant could 


. 


not be convicted unless his ignorance 
resulted from failure to exercise such 
discretion in ascertaining the facts as 
would be expected of a reasonably 
prudent person. Securities Act of 1933, 
§§ 5(a) (1), 17(a) (1), 15 U.S.C.A. §§ 
Wea) a), Cla(a) Gis CriCode $s 37, 
215, 18 U.S.C.A. §§ 88, 338.—Stone v. U. 
Si. 113" F.2d | 70. 

Cal.App. Evidence sustained convic- 
tion for violation of Corporate Securi- 
ties Act as against contention that con- 
viction was unauthorized because of 
absence of proof that defendant had 
knowledge that codefendant, who was 
actual seller of securities, did not pos- 
sess a permit from Commissioner of 
Corporations authorizing issuance and 
sale of securities. Gen.Laws 1937, Act 
arnt § 18.—People v. Stowell, 114 P.2d 


Cal.App. Indictment charging  ac- 
cused with selling a security and cer- 
tificate of interest in a certain corpora- 
tion, without having obtained a permit 
from the Corporation Commissioner of 
the state, stated a cause of action un- 
der the Corporate Securities Act and 
was not subject to collateral attack, 
on motion to vacate judgment of con- 
viction.—People v. Marr, 115 P.2d 214, 

Cal.App. Evidence supported convic- 
tion of defendants ef one or more of 
acts charged under indictment for 
grand theft and violation of Corporate 
Securities Act in connection with sale 
of stock in gold recovery corporation. 
St.1917, p. 673, as amended.—People 
v. Flumerfelt, 115 P.2d 215. 


Where pretended success of dredging 
company, which was another project 
of one of defendants, was used as a 
sales argument to prospective investors 
in corporation involved in prosecution 
for grand theft and violation of Cor- 
porate Securities Act, it was proper to 
show true financial condition of dredg- 
ing company and knowledge by defend- 
ants as to necessity of procuring from 
corporation commissioner a permit to 
sell stock. St.1917, p. 673, as amend- 
ed.—People vy. Flumerfelt, 115 P.2d 215. 


Kan. In prosecution for violating 
Speculative Securities Act, existence of 
foreign corporation whose shares were 
sold was sufficiently proved where 
shares bearing defendant’s signature 
as secretary of the company and recit- 
ing that the company was incorporated 
under Missouri laws were introduced 
in evidence, and witnesses testified that 
they had seen the company’s charter 
in defendant’s custody. Gen.St.1935 
and Gen.St.Supp.1939, 17-1223 et seq.— 
State v. Fitzgerald, 106 P.2d 658, 152 
Kan. 531. 


Kan. In prosecution for violating 
Speculative Securities Act, it was not 
essential to sufficiency of the charge 
nor of the proof that the securities 
sold should be those of a chartered 
corporation, and reference to the cor- 
poration in information was surplusage 
and immaterial except for identifica- 
tion of the securities. Gen.St.1935 and 
Gen.St.Supp.1939, 17-1223 et seq.— 
State v. Fitzgerald, 106 P.2d 658, 152 
Kan, 531. 


Me. In prosecution under Blue Sky 
Law for alleged sale by unregistered 
dealer of document of title to or cer- 
tificate of interest in realty, it was not 
essential that indictment allege that 
granting corporation on behalf of 
which defendant executed indenture of 
sale owned and had the right to con- 
vey the property sold or that defend- 
ant was corporation’s president and 
had authority to,execute the indenture 
for and on behalf of the corporation, 
since the validity of the title conveyed 
was not an element of the offense. 
Rev. St:1930, ¢«. 57, § 1628. 8 165) as 
amended by Pub.Laws 1933, ec. 240.— 
State v. Cushing, 15 A.2d 740. 

In prosecution under Blue Sky Law, 
where indictment did not allege that 
defendant unregistered dealer sold any 
securities on November 18, the date of 
the indenture of sale alleged to con- 
stitute a security as defined by statute, 
but did allege a sale as of September 
18, the date of agreement pursuant to 
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which the indenture was executed, and * 


September 18 was a specific date with 


in the statute of limitations, allega- 
tion as to time was sufficient, since 
time was not material except with re- | 
spect to limitations. Rev.St.1930, ¢. 57, 

§ 162; § 165, as amended by Pub.Laws 
1933, c. 240.—State v. Cushing, 15 A.2d 


Me. Under Blue Sky Law making — 
it unlawful for an unregistered dealer 
to sell a document of title to or cer- 
tificate of interest in realty, the va- 
lidity of the title or interest is not an 
essential element of the offense, and of 
sale of indenture by unregistered deal- _ 
er, was sale of a “document of title 
to realty” or “certificate of interest — 
in realty’ within statute regardless of A 
whether the indenture conveyed or af- _ 
fected some actual title to or consti- — 
tuted and created some actual interest — 
in realty, or of whether the descrip- 
tion of the realty in the indenture was 
sufficient to convey. Rev.St.1930, c. 57, 
§ 162; § 165, as amended by Pub.Lawa _ 
ee: ce. 240.—State v. Cushing, 15 rer % 

’ @ 


. ng eae 

Where indenture of sale constituting 
a document of title to or certificate of 
interest in burial lot was sold by un- | 
registered dealer pursuant to agree- 
ment which provided for purchase price ~ 
of $65.50 per unit and provided that — 
lots were to be resold within stated  — 


tute the offense the sale must be ac-  ~ 
companied by agreement or conditions 
promising financial gain. Rev.St.1930, 
¢. fs ;_ § 165, as amended by — 

Pub.Laws 1933, c. 240.—State v. Cush-- 
ing, 15 A.2d 740. Aes 


Pa.Super. Summary of! am 
defendants, two of whom were steam- 
fitters charged with installing waste- 
pipes to air conditioning units without — 7 
being registered as plumbers and the | 
third of whom was charged as being 
a licensed plumber who had permitted 
codefendant to install an air condition- — 


convictions 


tioning units, and waste-pipes were 
not connected with any part of plumb- ~~ 
ing system or with house or building 
drainage system. 53! P.S. §§ 2555, 

2591, 2622, 2623, 2630.—City of Pitts- 

burgh v. Kane, 14 A.2d 887, 141 Pa. 

Super, 44. i 


§ 174 ¥ 
Cal.App. A grant of right to use i 
stairway in building was not a “li- { 
cense”’ revocable at the will of the © ; 
servient owner, but was an ‘“‘easement? 
which servient owner could not volun- 
tarily destroy and which would con- ~— 
tinue until destruction of the building _ 
without the fault of the servient own- 
er.—Rothschild v. Wolf, 104 P.2d 685. 

La. Under statute providing that c 
standing timber shall remain an im- 
movable and be subject to all the laws d 
relating to immovables even when sepa- ~* 
rated in ownership from the land on 
which it stands, the sale of standing 
timber, though made with a view of 
its separation from the land, is sale of 
an “immovable” and not a “license” — 
granted for the purpose of remoying — 
timber from land. Act No. 188 of 
1904.—Cooley v. Meridian Lumber Co., 
197 So, 255, 195 La. 631. 

Where grantor conveyed “all the tim- 
ber standing, being and growing on” 
eertain land, a separate estate consist- 
ing of the timber on the land was cre- 
ated and thereafter ownership of the 
land and the timber was separate and 
distinct, and the instrument conveying 
timber was not a mere “license” to en- 
ter upon the land for the purpose of 
removing the timber. Act No. 188 of 
1904.—Cooley v. Meridian Lumber Co., 
197 So. 255, 195 La. 631. 

Yex.Civ.App. <A right granted person 
to hunt on grantor’s premises is not 
mere “license’, but interest in real es- 
tate in nature of “incorporeal heredita- 


§ 193 
ment’, and hence within statute of 
frauds, so as to require writing for its 


ereation.—Anderson y. Gipson, 144 S.W. 
2d 948. 


§ 193 : 
Kan. Where land company operating 
Tecreational project at lake issued 


participation certificates entitling hold- 
ers not residing at lake to enjoy recre- 
ational facilities, provision of certificate 
that violation of rules would entitle 
company to cancel certificate upon re- 
funding of amount paid. therefor did 
not preclude it from adopting other 
means to enforce rules, and its removal 
from lake of certificate holder’s boat 

for violation of rules did not constitute 
a eancellation of his certificate en- 

titling him to a _refund.—Smith. v. 

Quivira Land Co., 113 P.2d 1077, 153 


» Kan. 3 ; 
Es Wis. There being no effective rem- 
= edy at law, equity will impose just 


conditions upon revocation of a parol 
license authorizing licensee to have 
possession of licensor’s realty and will 
not permit licensee to be dispossessed 
except upon condition that licensor 
deal justly with licensee in respect to 


expenditures by licensee for improve- 
~ ments.—Diver v. Diver, 295 N.W. 18, 

°236 Wis. 274. 

ie LIENS 


§1 

Til.App. Generally, a court of chan- 
_cery is invested with power to set aside 
_ judgments or liens obtained by fraud or 
collusion, and such power includes the 
right to grant relief against judgments 
or liens arising in the county court 
which were obtained by fraud.—Meyer 
_ vy. Meyer, 33 N.H.2d 738, 309 Ill. App. 
643 


- Pa.Super. An “estate” in land is the 
right to the possession and enjoyment 
of it, while a “lien” on land is the 
right to have it sold or otherwise ap- 
plied in satisfaction of a debt.—Day v. 
 Ostergard, 21 A.2d 586. 

} 9 } 
, ©.C.A.Pa. “Liens” are “property 
rights” and cannot be divested as a 
yi matter of procedure.—In re Pennsyl- 

vania Central Brewing Co., 114 F.2d 
1010, reversing 30 F.Supp. 930. 
 -6.6.A.Pa. A “lien” is founded upon 
- the right to retain possession of the 
property of another until the debt or 
- duty it secures is paid or discharged. 
—In re Hamburger Distillery, 115 F.2d 
84 


Tex.Civ.App. A lien given to secure 
a debt is but an incident to the debt.— 
Wells v. Smith, 144 8.W.2d 430, error 
dismissed, judgment correct. 

ta ae § 14 

D.C.La. A Louisiana mortgage could 

not have come into being except by 

specific authority of law. -Rev.Civ.Code 

La. arts. 3283, 3397, 3398.—Gillson v. 
Vendome Petroleum Corporation, 35 

W.Supp. 815. © 


§ 138 
: ©.C.A.Mich. The doctrine of “equita- 
ble lien” is akin to that of “subroga- 
tion” and each is expressed in ‘“equal- 
' ity is equity’’ and applies in cases 
where the law denies relief and where 


to follow it would work injustice — 
Buhl vy. Kavanagh, 118 F.2d 315. 
Cal.App. Where judgment debtors 


agreed with judgment creditor that 

award which they expected to obtain 

jin United States Court of Claims would 

be security for payment of their obli- 

gation, which they had agreed to pay 

at a subsequent date in return for 

judgment creditor’s present forbear- 

ance, an equitable lien was created in 

favor of the judgment creditor upon 

moneys about to be awarded by Court 

of Claims to the judgment debtors.— 
Long v. Thompson, 113 P.2d 698 

Fla. An ‘equitable lien’ may arise 

from written contract showing inten- 

tion to charge property with a par- 

ticular debt or from special circum- 

stances creating such lien because of 

right and justice—Town of Naples y. 

Naples Imp. Corporation, 2 So.2d 383. 

Ga. An “equitable lien” is not an 

estate or property in the thing itself, 

nor a right to recover the thing, but 

. is simply a right of a special nature 


LICENSES 


over the thing, which constitutes a 
charge or encumbrance upon the thing, 
so that the very thing itself may be 
proceeded against in an equitable ac- 
tion and either sold or sequestered 
under judicial decree, and its proceeds 
or its profits applied upon the demand 
of the party in whose favor the lien 
exists.—Collier v. Bank of Tupelo, 10 
S.H.2d 62,190 Ga. 598. 

Miss. Where lessees of part of plan- 
tation obtained option to purchase part 
leased by assuming indebtedness evi- 
denced by two deeds of trust on entire 
plantation, and lessors’ deed to gran- 
tee of remaining part of plantation er- 
roneously recited that lessees had as- 
sumed entire indebtedness and _ that, 
if grantee should be required to pay 
any amount of indebtedness, lessees 
would refund amount so paid, and 
thereafter lessees exercised option and 
agreed to pay lessors a sum by which 
outstanding indebtedness had been re- 
duced, grantee’s administrator was not 
entitled to impress an equitable lien 
against lessees’ part on ground that 
reduction of indebtedness was brought 
about by wrongful use of grantee’s 
funds, it not appearing that lessees 
had knowledge that grantee’s funds 
had been fraudulently used to reduce 
Didebredness:y Peron vy. Weathers, 199 

Ono los 

Pa.Com.Pl. Petitioners, having con- 
veyed their land to a corporation for 
cemetery purposes and receiving there- 
for shares of preferred capital stock to 
be paid for by the payment of a per- 
centage of the prices received for lots 
sold, prayed that a receiver’s sale of 
the real estate be stayed until there 
could be an adjudication of their rights, 
the corporation being insolvent. Peti- 
tion dismissed. Equitable liens do not 
exist in Pennsylvania.—Houghten  v. 
Restland Memorial Park, 88 P.L.J. 557. 

Tenn. Hvery express executory agree- 
ment in writing, whereby the contract- 
ing party sufficiently indicates an in- 
tention to make some particular prop- 
erty, real or personal, or fund, therein 
described or identified, a security for 
a debt or other obligation, or whereby 
the party promises to convey or assign 
or transfer the property or security, 
creates an “equitable lien’ on the prop- 
erty so indicated, which is enforceable 
against the property in the hands not 
only of the original contractor, but of 
his heirs, administrators, executors, 
voluntary assignees, and purchasers or 
encumbrancers with notice.—State ex 
rel. McCormack y. American Building 
& Loan Ass’n, 150 S.W.2d 1048, 177 
Tenn. 385. 


§ 29 

C.C.A.N.Y. The New York Lien Law 
is designed to afford fair notice of lien 
to prevent misleading of creditors or 
purchasers. Lien Law N.Y. §§ 230, 
232, 235—Lockhart v. Garden City 
Bank & Trust Co., 116 F.2d 658. 

La.App. Statutes establishing liens 
and privileges are stricti juris, and 
their provisions must be strictly con- 
strued.—Robin vy. J. Thomas Driscoll, 
Ine:, 19.7 So.5307. 


§ 31 

C.C.A.S.C. A lien is not invalid be- 
cause it attaches to a number of pieces 
of property instead of to a single piece, 
and is not for that reason to be sub- 
ordinated to a junior lien attaching to 
a single piece of property.—U. S. v. 
City of Greenville, 118 F.2d 963, revers- 
ing U. S. v. Woodside, 34 F.Supp. 281. 


§ 39 
U.S.Ala. As against mortgagees and 
purchasers, lien perfected afterwards 


may take effect by relation as of date 
of inchoate lien through which mort- 
gagees and purchasers become charge- 
able with notice—U. S. v. State of 
Alabama, 61 S.Ct. 1011, -313 U.S. 274, 
85 L.Hd. 
C.C.A.8.C. A lien is not invalid be- 
cause it attaches to a number of pieces 
of property instead of to a single piece, 
and is not for that reason to be subor- 
dinated to a junior lien attaching to a 
single piece of property.—U. S. v. City 
of Greenville, 118 F.2d 963, reversing 
U. S. v. Woodside, 34 F.Supp. 281. 
D.C.Ohio. Courts of equity have no 


general authority 
eontract liens.—In 
F.Supp. 237. 

Ky. Where a plan was entered into 
whereby a group of banks agreed to. 
advance money to air board for acqui- 
sition of property for an airport by 
eminent domain proceeding, without 
board or county fiscal court officially 
obligating themselves for its payment, 
provided judgment in eminent domain 
proceeding would direct commissioner 
of court, in preparation of deed to 
board, to reserve a lien against the 
property in favor of banks, and banks 
would be assured by board and fiscal 
court that a sufficient tax would be 
levied during ensuing fiscal year to 
enable board to discharge lien, rights 
acquired under a subsequently execut- 
ed lease of the airport to the United 
States Government would be subordi- 
nate to lien retained in favor of banks. 
Ky.St. §§ 938j-5, 938j-6; Const. § 157. 
—Miles v. Lee, 1438 S.W.2d 8438, 284 
FY woo. 

N.J.Ch. Generally priority of liens 
is determined by the dates on which 
they attached to the property, those 
which are first in time being first in 
rank.—Town of Irvington vy. Ollemar, 
16 A.2d 563, 128 N.J.Eq. 402. 

Okl. Generally, both under state and 
federal statutes, different liens on the 
same property have priority according 
to the time of their respective creation 
and perfection, other things being equal, 
but the general rule cannot always pre- 
vail against a special statute.—First 
Nat. Bank of Alex v. Southland Produc- 
tion’ €o., 122 Pi2d'1087. 

Pa.Com.Pl. <A junior lien creditor has 
the right to dispute the amount due 
on an earlier lien, and may show that 
such lien has been paid.—Walton vy. 
Abbott, 57 Montg. 1. 

YVex.Civ.App. The inquiry required to 
be made by party who desires to ac- 
quire lien on property which is in pos- 
session of third parties, necessitated 
by such possession, has been prosecut- 
ed sufficiently far when the party de- 
Siring to acquire the lien examines rec- 
ords of county and finds a deed from 
the third parties to the party assert- 
ing title on record.—Goodrich vy. Seec- 
ond Nat. Bank of Houston, 151 S.W.2d 
276, error refused. 

Tex.Civ.App. When a second lien is 
‘laid on realty on which a prior lien 
legally exists at the time, the second 
lien is taken subject to the first, and 
the first may be renewed or extended 
by the parties to it, without reference 
to the second lien which remains sub- 
ordinate.—Anthony vy.’ Langford, 152 S. 
W.2d 935, error refused. 


§ 51 

D.C.N.C. Generally, where a mort- 
gage or other lien on real estate has 
been released or satisfied through mis- 
take, it may be restored in equity and 
given its original priority as a lien, 
provided no injury is inflicted on one 
who has innocently relied on the re- 
lease and either purchased the prop- 
erty or made a loan thereon on the 
strength of such release.—U. S. v. 
168.8 Acres of Land, Scotland County, 
35 F.Supp. 724. 

Cal.App. If a lien is lost by volun- 
tary and unconditional surrender of 
possession to the owner, it cannot be 
revived by subsequent reacquired pos- 
session.—People v. Photo, 114 P.2d 71. 

Iu. A lien once extinguished ceases 
to exist unless and until it is revived. 
—French v. Toman, 31 N.H.2d 801, 
375, Tll.. 389. 


§ 65 

Mo. An equitable lien cannot be en- 
forced by a forfeiture but should be 
enforced by a foreclosure and sale un- 
der court order.—Hurt v. Edwards, 148 
S.W.2d 542. 

A provision in decree for an unau- 
thorized forfeiture as a means of en- 
forcing an equitable lien would be 
coram non judice and void.—Hurt y. 
HEdwards, 148 S.W.2d 542, 


§ 72 
Ala, A mortgagee could be brought 
into a suit to enforce an equitable lien 
on mortgaged premises on ground that 
mortgagor used funds on which com- 


Men for patente) on 

mo where complainant offered 
Ba redeem MTOR | mortgagee.—Hall  v. 
Hall, 2 So.2d 908. 

“Cal. App. <Acount, alleging that judg- 
ment debtors, in order to induce judg- 
ment creditor to execute agreement to 
refrain from attempting to enforce 
judgment, promised that award which 
judgment debtors expected to obtain 
in United States Court of Claims would 
constitute security for payment of 
debtors’ obligation and that an equita- 
ble lien upon award should be im- 
pressed to extent of judgment credi- 
tor’s claim, sufficiently alleged credi- 
tor’s right to a lien.—Long v. Thomp- 
son, 113 P.2d 698. 

Iowa. In suit to establish liens on 
realty against title acquired by a bank 
which purchased land from grantee in 
tax deed, evidence sustained plaintiffs’ 
claim of fraud and collusion between 
bank and codefendant and between 
bank and grantee in tax deed to cut off 
plaintiffs’ liens—Koch v. Kiron State 
Bank of Kiron, 297 N.W. 450. 

Md. Where administrator’s bill for 


discovery and to establish lien alleged. 


that money was loaned by deceased to 
defendant and that defendant used mon- 
ey to purchase a home but did not al- 
lege that home was purchased for de- 
ceased or that it was to be considered 
as security for the loan, the bill did not 
allege facts that could be held in equity 
as creating a lien on the home,—Musch 
v. Underwood, 19 A.2d 699. 

Miss. Where lessees of part of plan- 
tation obtained option to purchase 
part leased by assuming indebtedness 
evidenced by two deeds of trust on 
entire plantation, and lessors’ deed to 
grantee of remaining part of plantation 
erroneously recited that lessees had 
assumed entire indebtedness and that, 
if grantee should be required to pay 
any amount of indebtedness, lessees 
would refund amount so paid, and 
thereafter lessees exercised option and 
agreed to pay lessors a sum by which 
outstanding indebtedness had been re- 
duced, grantee’s administrator who 
sought to impress equitable lien against 
lessees’ part on ground that reduction 
in indebtedness was brought about by 
wrongful use of grantee’s funds had 
burden to prove that lessees received 
ultimate benefit of reduction out of 
grantee’s funds.—Burton vy. Weathers, 
A oSO- 72: 


Mo.App. Where deed from father to 
son required son to make annual pay- 
ments to grantor’s daughter, in daugh- 
ter’s suit against the son’s widow and 
children to establish and enforce a lien 
for amount not paid, the burden of 
showing payment was on the defend- 
eng eee vy. Mozingo, 149 S.W.2d 

Where deed from father to son re- 
quired son to make annual payments 
to grantor’s daughter, in suit by the 
daughter against the son’s widow and 
children to establish’ and enforce a lien 
for amount not paid for year 1932 to 
and including year 1937, the fact that 
the daughter permitted the indebtedness 
to run on for several years without be- 
ing paid did not establish “laches” 
in view of evidence that she relied on 
the son’s statement to the effect that the 
daughter would be paid out of the son’s 
insurance at his death.—Mozingo v. Mo- 


“zingo, 149 S.W.2d 897 


Where father’s deed to son required 
son to make annual payments to daugh- 


ter, the daughter’s acceptance of ad- 


vance payments from the son’s widow 
did not preclude the daughter from es- 
tablishing and enforcing a lien for back 
payments which were due, on ground 
of inconsistency.—Mozingo v. Mozingo, 
149 S.W.2d 897. 

Where father’s deed to son required 


-son to make annual payments to daugh- 


ter, in daughter’s suit agaiust son’s 
widow and children to establish and en- 
force lien for the year 1932 to and in- 
eluding 1937, evidence sustained decree 
establishing and enforcing lien, as 
against defense of payrient, —Mozingo v. 
Mozingo, 149 S.W.2d 897 

Wis. In an equity case, such as a 
lien foreclosure action, the procedure 


x 


aia LIFE ey 


ds largely within the trial court’s con- 


trol.—Morris v. P. D. General Con- 
tractors, 295 B85 pets 236 Wis. 513, 


Alaska, A demurrer to a complaint 
in an action to foreclose an equitable 
lien established by Washington court 
on property situated in Alaska in a 
ease in which both defendants were 
personally served and present could 
not be sustained on ground that de- 
scription was insufficient, where some 
of the property was _ sufficiently de- 
scribed although the description as a 
whole might not have been very satis- 
rae SG at v. Wheeler, 9 Alaska 


§ 77 

Fla. In judgments and decrees en- 
tered in suits foreclosing a pre-existing 
lien, establishment of lien is accom- 
plished by judgment or decree and lien 
foreclosed is by judgment “merged” 
into judgment or decree.—Nassau Real- 
eben v. City of Jacksonville, 198 So. 
581. 

The adjudication and establishment 
of pre-existing liens in decrees fore- 


-closing such liens is a matter of judi- 


eial and not legislative cognizance.— 
Nassau Realty Co. v. City of Jackson- 
ville, 198 So. 581. 


LIFE INSURANCE 


§1 

U.S. Life insurance is desirable from 
an economic and social standpoint as a 
device to shift and distribute risk of 
loss from premature death, and such 
elements of risk-shifting and risk-dis- 
tributing are essential to a “life insur- 
ance” contract.—Helvering v. Le Gierse, 
61 S.Ct. 646, reversing Commissioner 
of Internal Revenue v. Le Gierse, 110 
F.2d 734, certiorari granted Helvering 
v. Le Gierse, 61 S.Ct. 32. 

§ 12 

c.C.A.Ind. A regulatory. insurance 
statute of Indiana was applicable even 
if life policy and loan agreements 
should be construed to have been made 
in Massachusetts in which state the 
home office of insurance company was 
located, where insured was citizen and 
resident of Indiana and insurance com- 
pany knew of existence of statute, and 
every act done by insured in connec- 
tion with policy was done in Indiana 
and many of acts done by company 
were done in Indiana through com- 
pany’s general agent. Acts Ind.1909, 
e. 95, § 6 (3, 4), and § 5 (7, 9, 10). 
—New England Mut. Life Ins. Co. 
of Boston, Mass., v. Olin, 114 F.2d 
131. 


C.C.A.Ind. A policy loan agreement 
reciting that contract was made in 
commonwealth of Massachusetts and 
was to be governed and construed by 
laws of Massachusetts did not take 
agreement out of operation of Indiana 
law, Where agreement and life policy 
were made in Indiana.—New England 
Mut. Life Ins. Co. of Boston, Mass., 
v. Olin, 114 F.2d 131. 

Acts of Massachusetts insurance com- 
pany and its Massachusetts office in re- 
spect to loan agreements concerned per- 
formance of acts under Indiana con- 
tract and did not constitute. execu- 
tion of Massachusetts contract, where 
policy was an Indiana contract and 
acts essential to making of loan agree- 
ments were done by insured and com- 
pany’s general agent in Indiana, and 
loan applications and agreements were 
signed in Indiana and such papers 
plus pledged policy were delivered at 
Indiana office and were there received 
by agent doing business in Indiana.— 
New England Mut. Life Ins. Co. of 
Boston, Mass., v. Olin, 114 F.2d 131. 

Where life policy provided that pre- 
mium loans wefe to made when 
premium accrued and remained unpaid 
unless otherwise directed by insured, 
acts done by insurance company at 
home office in Massachusetts upon re- 
ceipt of loan papers did not call for 
exercise of ‘‘diseretion,” and functions 
done by insurer at home office were 
acts performed under contracts of In- 
diana, where insured resided in In- 
diana and policy was solicited and ap- 
plication signed there by general agent 


doing business in- ‘Indiana. —New ‘Eng-- 
land Mut. Life Ins. Co. of Beaton 
Mass., v. Olin, 114 F.2d 131. - 
D.C.Mo. Life policies were Missouri ca 
contracts, and Missouri law would be ~ 
applied to their enforcement, where in- {yale 
sured was resident and citizen of Mis-"~ ¥ 
souri at the time policies were issued _ 
and at date of his death, and benefi- | in 
ciary was resident and citizen of Mis- | 
souri, and policies were delivered RAN SAS 
insured in Missouri and became effec- ndoey 
tive upon delivery, the first pres fe 
having been paid. - Laventhal vy. N 
York Life Ins. Co., 40 F.Supp. 157. Ba pd 
Bre In re Duperreault [1941] 1 Poe 
L.R, 38. ial ae are 


§ 15 ; H 
C.C.A.Mich. Michigan statutes — “re- Me 
quiring insurance policies and annuity ~ 
contracts to be written by agents li-  _ 
censed in state must be construed in 
light of their purpose, which was to 
so hedge about transaction of business - eit oat 
of insurance that no foreign insurance 
company by any cunning device could 
overreach statutes and transact busi- — 
ness. within state without compliance Tea 
with their terms. Comp.Laws Mich x 
1929, §§ 12341, 12370, 12455, 12456. 
MacGregor v. State Mut. Life bee 
Co., 119 F.2d 148. } ¢ 
Ala. The statute declaring life | 


or irregularities I 
two annual premium | paeeee and 
companion | statute providing that no 
misrepresentation in application shal 
defeat policy, unless matter TST CDRS 
sented increases risk, are liberally co: 
strued in insured’s favor as applied qt 
actions for death benefits. Code 1923. 
§§ 8364, 8365.—Ginsberg vy. Union Cen 
fa Life Ins. Co., 198 So. 855, 240 Ue 


Neb. The statute relating to steps : 
be taken by insurance department | 
case of impairment of assets and r 
sources of domestic mutual insura 
company applied where policyholde 
alleged there had been iepueneae a i 
assets of participating or mutual busi- 
ness of stock life insurance company. — 
Comp.St.1929, § 44-203.—Clark vy. ey a 
- Liberty Life Ins. Co., 296 N.W. 


N.Y.App.Div. The section of the I 
surance Law concerning rights of 
creditors and beneficiaries under life 
insurance policies impliedly repeal! i 
the statutory exception contained in 
section of Domestic Relations Law r 
specting a married woman’s right to 
cause her husband’s life to be insured 
Domestic Relations Law, aN 
surance Law, § 55-a, as added by view A} 
1927, c. 468. ’ ‘Holmes y. John Hancock 
Mee “lite, Ins. Co., 28 N.Y.S.2d eee 

pp.Div. 99, modifyin 23 ia 
$.2d 36. ae Seat 

The section of the Insurance Law a 
concerning rights of creditors and = 


eficiaries under life insurance policies 
is not “retroactive” and while it ap- 
plies to pre-existing policies it does © 
not apply to pre-existing creditors 
Insurance Law, § 55-a, as added etal 
Laws 1927, c. 468.—Holmes y. John — 
Hancock Mut. Life Ins. Co.; 28 SNEYaSie 
2d 94, 262 App.Div. 99, modifying 23 
N.Y.8.2d 36. oar 
N.D. The business of life insurance © 
is a “business charged with a public 
interest’, and hence Legislature may 
prescribe regulations with respect to 
such business designed to protect the 
public.—Mutual Lite Ins. Co. of New © 
York y. State, 298 N.W. 778. we te. 
Okl. Mutual benefit associations are — 
not immune to liability for their torts. 
—Equity Life Ass’n of Oklahoma City 
v. Willis, 108 P.2d 110. aX: 
In action against mutual benefit as- 
sociation to recover for alleged fraud 
practiced by such association in issu- 
ing a certificate of life insurance to 
deceased who was ineligible for insur- 
ance under statute because more than 
55 years of age at date of application, 
evidence was insufficient to authorize 
a recovery on ground that deceased 
was induced to act on any misrepre- 
sentation of law by the association. 
36 Okl1.St.Ann. 694.—Equity Life 
Ass’n of Oklahoma City v. Willis, 108 
P.2d 110. 


: oe 


§ 35 


35 
Neb. Surplus & a mutual life in- 
surance company belongs to its mem- 
bers and a minority member may sue 
on behalf of himself and all others 
similarly situated for a misapplication 
thereof.—Clark v. Lincoln Liberty Life 

Ins. Co., 296 N.W. 449. : 

§ 38 
C.C.A.W.Va. Life insurance, though 
based on the indemnity principle, is 
not itself a contract of “indemnity,” 
‘| since indemnity insurance looks to re- 
- imbursement to insured of the actual 
loss sustained.—Crab Orchard Improve- 
ment Co. v. Chesapeake & O. Ry. Co., 
‘115 F.2d 277, ee 33 F.Supp. 580. 


8 

Ky. Where application for life pol- 
icy had attached a receipt which pro- 
_ vided that insurer on its approval of 
application would be liable from date 
of application if not less than four 
weekly premiums were paid, and in- 
_ -gurer’s agent instead of regular re- 
— eeipt, allegedly gave insured a receipt 
written on a blank piece of paper that 
_ imsurer had received certain sum for 
_‘*Snsurance now in benefit” and insurer 
- died before policy was issued, insurer 
Wig could not escape liability on technical 
ground that agent had no authority to 
give such a receipt unless four weekly 
_ premiums were paid.—Life & Casualty 
‘Ins. Co. of Tennessee vy. Daniel, 151 
 S.W.2d 68, 286 Ky, 579. 
vk . 


v4 y § 41 

_ Ala, In action on contract to insure, 
a count alleging that son of plaintiff 
applied for life insurance with plaintiff 
as beneficiary, that defendant agreed 
for a yaluable consideration to insure 
ey, life, but that agreement was 


to aver facts showing a valuable con- 
- gideration.—American Life Ins. Co. v. 
Carlton, 198 So. 1. 
In action on contract to insure, ad- 
mission of testimony by medical ex- 
- aminer for another life insurance com- 
pany, that in his company one who 
Me), been infected with primary 
yeyenllis but had been cured would be 
- recommended for insurance, was preju- 
- dicial error.—American Life Ins. Co, v. 
Carlton, 198 So. 1. i 
_  ~Mass. Where an employer applied 
for and paid the premium on a $3,000 
_ policy on the life of an employee, who 
executed an assignment to the em- 
_. ployer, and thereafter the insurer’s 
agent told the employer that a $2,000 
policy, which was the largest that the 
nsurer would issue, would be received 
within a few days and would give 
_ coverage from the date of payment of 
_ premium, and the employee died before 
' the issuance of a written policy, the 
employer could not recover on any oral 


_ Ohio. Where insurer issued to appli- 
iy eant for life policy a “binding receipt’ 

_ providing that no liability was assumed 
eb; insurer on account of initial pre- 
- mium payment nor until it should issue 
a policy, but that if death occurred 
after date of application and prior’ to 
- date of issue of policy, payment in ac- 
- eordance with provisions of policy ap- 
_ plied for should be made, provided ap- 
_ plicant was insurable under insurer’s 

rules and application was approved and 
accepted at insurer’s home office as to 
- plan, premium, and amount of insur- 
sy ance, the parties intended to effect a 
present contract of temporary insurance 
J on applicant’s life, to’ commence im- 


. 


Wi mediately on the signing of the applica- 
‘ tion and payment of initial premium, 
: and hence insurance was effective where 


applicant died subsequent to issuance 
of receipt but before application had 
been approved and accepted.—Duncan v, 

* John Hancock Mut, Life Ins, Co., 31 
N.B.2d 88, 137 Ohio St. 441. 


§ 43 
D.C.La. Where application provided 
that life policy should take effect on 
time of making application if insurer, 
“after medical examination and inyesti- 


je 
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gation, shall be satisfied” that appli-. 


cant was, at time of applying, entitled 
under insurer’s rules to insurance as 
applied for, and insurer issued policy 
based on false statements that appli- 
cant had not taken aerial flights and 
did not contemplate participation in 
aeronautics, which policy was hever 
delivered, but upon learning the facts 
notified soliciting agent that policy 
was suspended, and agent delivered to 


applicant notice of suspension, ques- 
tionnaire on. aviation activities, and 
copy of aviation clause, but appli- 


eant never filled out the papers and 
was killed in automobile accident sev- 
eral days later, policy was never in ef- 
fect, for lack of ‘‘meeting of minds.”’— 
Warren vy. New York Life Ins, Co., 37 
F.Supp. 358. : 

D.C.La. Where failure to complete 
life insurance contract was due to ap- 
plicant’s misrepresentations in applica- 
tion and delay in filling out new pa- 
pers requested by insurer, loss result- 
ing from insured’s death without hav- 
ing obtained insurance was not insurer’s 
fault, and hence did not make insurer 
liable for damages on theory that ap- 
plicant thought he was insured and 
therefore sought no insurance with an- 
other company.—Warren v. New York 
Life Ins. Co., 37 F.Supp. 358. 


Ariz. Where premium receipt given 
applicant for life policy stipulated that 
if within 60 days insurer failed to 
offer to deliver policy or offered to 
deliver policy and offer was refused, 
insurer would return premium, insurer 
had 60 days in which to consider the 
application, so that where applicant 
died before application was accepted 
or rejected, but insurer rejected the 
application within the 60-day period, 
insurer violated no duty so as’ to be 
liable for negligence in failing to ac- 
cept or reject within a reasonable 
time.—New York Life Ins. Co. v. 
Lawrence, 104 P.2d 165. 


Or. Prepayment of premium alone 
will not effect an insurance contract 
where insurer has submitted a counter 
proposition which has not been accepted 
by the applicant.—Morford y. California 
eee States Life Ins. Co., 113 P.2d 


- Or. To establish an insurance con- 
tract without more than the original 
offer and acceptance, the acceptance 
must be of the terms offered, especially 
where application expressly provides 
basis on which insurance is to be ef- 
fected.—Morford v. California Western 
States Life Ins. Co., 113 P.2d 629. 

Or. Where application for life in- 
surance asked for specific insurance 
with alternative statement that, if un- 
available, any other insurance would 
be ratified, a policy issued calling for 
a different type of occupational benefits 
was a counter offer which required 
acceptance by applicant to be effective 
ag an insurance contract.—Morford v. 
California Western States Life Ins. Co., 
113 P.2d 629, 


Where insurer replies to application 
by proposing different terms or by 
sending policy differing in essential 
terms from that applied for, no con- 
tract is made until the counter propo- 
sition or policy has been accepted by 
applicant, even though insurer re- 
tains premium pending action by ap- 
plicant.—Morford vy. alifornia West- 
ern States Life Ins. Co., 113 P.2d 629. 

Where applicant for life insurance 
was never informed of changes made 
by insurer in sending to local agent a 
policy different from that applied for, 
applicant could not have “waived” 
rights under provisions of application 
that policy would not become effective 
until applicant had consented —to 
changes.—Morford y. California West- 
ern States Life Ins, Co., 113 P.2d 629. 

Pa.Com.Pl. Generally an application 
for life insurance must be signed by the 
insured but an exception arises in the 
case where one liable for the support 
of a child applies for life insurance.— 
Warburton vy. John Hancock Mut. Life 
Ins. Co., 30 Del.Co. 279. 

Pa.Com.Pl, Where rules of insurance 
concern were that certain applications 
must be completed by personal inspec- 


plications 


" Q ; F “y dan x ae Si 
tion by a designated officay, and veri 
eation by him of statements as 
health and eligibility, 


fication, applicant refused signature, 
and after death of such applicant suit 
in trespass brought by her executor, 
alleging negligence of defendant in not 
“aeting with reasonable time on ap- 
plication’. Held, in Pennsylvania ap- 
plication for life insurance transmitted 
to insurance company at home office 
does not obligate company to take ac- 
tion thereon by acceptance or refusal, 
and thus even where premium is re- 
ceived from insurance concern. Under 
such conditions insurance company has 
absolute right to determine eligibility 
of applicant from all information set 
forth. Proposal of applicant to enter 
into contract insurance vests no con- 
tractual right until offer is accepted by 
insurer, Where action as above is in 


damages for negligence, usual rules for 
. determining right to recover in such 


actions will govern, to showing that in- 
jury was not unnecessarily caused by 
the action of the plaintiff. Where mon- 
ey accompanies first application, it is 
merely an offered premium until ap- 
approved and_ accepted. 
Where perfected application never 
reached insurance company, partly be- 
cause of applicant, there never was any 
insurance. Applicant refusing to com- 
plete papers cannot afterward be heard 
to complain of delay. Judgment for 
defendant.—Finley v. Prudential Ins. 
Co. of America, 34 Luz.L.Reg.Rep. 69. 


§ 50 

Mo. A life policy, issued by an as- 
sociation, operating on assessment plan, 
to a person over the age of 60, is 
violative of the statute and void ab 
initio. Mo.St.Ann, § 5751, p. 4406.— 
Johnson v. Central Mut. Ins. Ass’n, 143 
S.W.2d 257, reversing 132 S.W.2d 674. 


§ 51 

D.C.Mass. Where only person who 
would have been entitled to enforce life 
policy if in effect when insured died 
was a woman described as beneficiary 
by name and by the words “wife of the 
insured,’”’ under Massachusetts law, the 
fact that she was not the wife of in- 
sured was immaterial, since there is 
no requirement that beneficiary under 
life policy shall have an insurable in- 
terest in insured’s life, and words ‘wife 
of the insured’ may be disregarded 
when there is no doubt as to identity 
of beneficiary—Prudential Ins. Co. of 
America v. Fabiano, 39 F.Supp. 386. 

Ind.App. If insured contracted for 
policies on his own life in an honest 
and bona fide transaction between him 
and insurer, and employer as_ benefici- 
ary, the employer was not barred from 
recovering on the policies on ground 
that they were ‘wagering contracts”, 
but if employer procured the policies 
on his own account and in his own be- 
half, and insured was only nominal and 
not real party in interest, and employ- 
er had no insurable interest in life of 
the insured, the policies were void as 
wagering contracts. Acts 1929, c. 176. 
—Lincoln Nat. Life Ins. Co. v. Sobel, 
35 N.H.2d 121. 


Pa. One may take out an insurance« 
policy on his own life and name as 
beneficiary whomsoever he pleases, re- 
gardless of whether such beneficiary 
has an insurable interest, or, having 
taken out a policy, may assign it to 
one without an insurable interest pro- 
vided, in either event, the insured con- 
tinues at all times to pay the premi- 
ums, and under such circumstances 
no question arises of a “wagering con- 
tract” obuoxious to public policy. 40 


P.S. § 51%.—Werenzinski y. Prudential” 
Tae, ak of America, 14 A.2d 279, 339 
a. 


One eannot take out valid insurance. 
tor his own benefit and pay the prem- 
iuins thereon, on a life in which he 
has no insurable interest.—Werenzinski 
vy. Prudential Ins. Co. of America, 14 A. 
20/279; 389 Ba. 83. 

Pa.Com.Pl, Under the Act of May 17. 


es 
toy , 
and that such 
verification must be signed by appli- 
cant and witnessed by aforesaid officer, | 
and applicant informed that such de- 
tails were necessary, but on visit of 
the proper officer to complete the veri- 
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ee v as 
1 c, 412, 40 P.S. § 512, 
4g on shall cause to be insured the 
- of another unless the beneficiary 


has an insurable interest in the life of 
srs aces pe ee v. John Han- 
coc! 


Mut. Life Ins. Co., 30 Del.Co. 279. 
- YTex.Civ.App. A person who does not 
have an insurable interest in the life 
of the insured cannot be or become 


“the owner of a policy on the life of 


the insured.—National Life & Accident 
Ins. Co. v. French, 144 S.W.2d 653. 
Tex.Civ.App. The fact that person 
having no insurable interest in life of 
insured was named as alternative bene- 
ficiary in rider did not vitiate the rider 
as respects named beneficiary who had 
insurable interest.—Drane v. Jefferson 
Standard Life Ins. Co., 146 S.W.2d 
526, error dismissed, judgment correct. 


5 

C.C.A:Tex. Where neither the terms 
of New York life policy nor laws of 
New York prevented , assignments to 
persons having no insurable interest, 
so that assignments executed and de- 
livered in New York were valid con- 
tracts under laws of New York, ap- 
plication of contrary laws of Texas to 
the New York contracts in interpleader 
filed in federal court in Texas, on al- 
leged ground that trust agreement exe- 
cuted by beneficiaries and delivered to 
trustee in New York was executed by 
insured. in Texas, would constitute an 
unwarranted extraterritorial control of 
contracts and regulation of business 
outside of Texas in disregard of laws 
of New York.—Griffin vy. McCoach, 116 
F.2d 261. é 

Where beneficiaries of New York life 
policy taken out in good faith had in- 
surable interest when policy was_is- 
sued, Texas “public policy’? intended to 
prevent wagering policies by condemn- 
ing granting insurance proceeds to 
persons lacking insurable interest was 
satisfied, and subsequent assignees who 
had no insurable interest were not pre- 
cluded by Texas public policy from re- 
qgpvering proceeds in interpleader in 
federal court in Texas.—Griffin v. Mc- 
Coach, 116 F.2d 261. 


Cal. The object of statutes making 

life insurance transferable without no- 
tice to insurer, unless expressly re- 
quired, to any person, whether he has 
an insurable interest or not, was to 
make insurance policies freely alienable, 
although transferee or legatee had no 
insurable interest. Civ.Code, .§§ 2764, 
2765; St.1935, p. 638, §§ 10130, 10131. 
—Cook v. Cook, 111 P.2d 322. 
' Ga. In suit by insured against his 
employer to recover total and perma- 
nent disability benefits paid to employ- 
er by insurer under life policy in‘ 
amount in excess of indebtedness of 
insured to his employer, to have as- 
signment of policy to insured’s em- 
ployer cancelled, and to enjoin insurer 
from paying further benefits to in- 
sured’s employer, evidence authorized 
finding that even though policy may 
have been assigned. by insured to his 
employer with intent to vest in employ- 
er all right, title, and interest in policy, 
and not merely as collateral security, 
that employer had no insurable inter- 
est in insured’s life, and that since as- 
signment was based merely on payment 
of premium, it constituted as to em- 
ployer a “gaming contract”, with no 
right in employer.—Davidson y. Turn- 
er, 12 S.H.2d 308, 191 Ga. 197. 


Pa. One may take out an insurance 
policy on his own life and name as 
beneficiary whomsoever he pleases, re- 
gardless of whether such beneficiary 
has an insurable interest, or, having 
taken out a policy, may assign it to one 
without an insurable interest provided, 
in either event, the insured continues 
at all times to pay the premiums, and 
under such circumstances no question 
arises of a “wagering contract’’ ob- 
noxious to public policy. 40 P.S. § 512. 
—Werenzinski v. Prudential Ins. Co. of 
America, 14 A.2d 279, 339 Pa. 83. 

When a policy of insurance is taken 
out by one on his own life, and is: sub- 
sequently assigned by him to one hav- 
ing no insurable interest and the as- 
signee thereafter pays the premiums, 
the assignment is invalid if it is 


The assignment of a life policy, 
whether in good faith or not, to one 
who has no insurable interest, and who 
thereafter pays the premiums, is as 
contrary to public policy, and therefore 
as objectionable, as the original issu- 
ance of the policy to such a person 
would have been.—Werenzinski v. Pru- 
dential Ins, Co. of America, 14 A.2d 
279, 339 Pa. 83. 

In action on life policies which were 
originally made payable to estate of 
insured but which were thereafter as- 
signed to plaintiff, instruction that if 
premiums were paid by plaintiff after 
assignment thereof, policies would rep- 
resent wagering contracts and recovery 
would be barred, but that if insured 
continued to pay premiums. verdict 
should be for plaintiff, though he ad- 
mittedly had no insurable interest in 
life of insured correctly expressed the 
law, and granting of new trial, after 
jury found for defendant, on ground 
that question of whether. assignments 
Were made in good faith should have 
been submitted to the jury, was erron- 
eous.—Werenzinski y. Prudential Ins. 
a of America, 14 A.2d 279, 339 Pa. 


Pa.Com.Pl. If an assignee of a life 
insurance policy does not have an in- 
surable interest in the life of the in- 
sured at the time he commences paying 
the premiums, the assignment is void. 
—Warburton y. John Hancock Mut. Life 
Ins. Co., 30 Del.Co. 279. 


§ 53 
_Pa.Super. Every person has an un- 
limited insurable interest in his own 
life and may take out a policy of in- 
surance on his own life making it pay- 
able to whom he will, since it is not 
necessary that the person for whose 
benefit such policy is taken have an 
insurable interest in the life of the 
insured.—Stewart v. Shenandoah Life 
ae Co., 20 A.2d 246, 144 Pa.Super. 


§ 54 

App.D.C. Unless there is a_reason- 
able pecuniary interest, a close tie by 
blood, or marriage between beneficiary 
and insured, justifying the expectation 
of benefit or advantage from the con- 
tinued life of the insured, a life policy 
is a contract of wager and for the pur- 
pose of speculating on the hazard of 
a life in which the beneficiary has no 
‘insurable interest.”—Carter v. Conti- 
nental Life Ins. Co., 115 F.2d 947. 


Mo.App. The mere relationship of 
uncle and nephew does not constitute 
an ‘insurable interest’? supporting 
designation of uncle as_ beneficiary.— 
Field vy. John Hancock Mut. Life Ins. 
Co. of Boston, Mass., 142 S.W.2d 816. 

Pa.Com.Pl. As regards insurable in- 
terest, once the family relationship has 
been established, the removal of the 
child from the home does not necessa- 
rily destroy it, and the burden of proof 
that there has been intent to sever the 
relationship is upon the one who avers 
it—Warburton y. John Hancock Mut. 
Life Ins. Co., 30'Del.Co. 279. 

Tex.Civ.App. An “insurable interest” 
exists only if there be a reasonable 
ground, founded upon the relations of 
the parties, either pecuniary or of 
blood or affinity, to expect some bene- 
fit or advantage from the continuance 
of the life of the assured.—Simpson y. 
Clayton, 146 S.W.2d- 504, error dis- 
missed. 

Tex.Civ.App. An “insurable interest’’ 
in the life of another may rest upon a 
reasonable expectation of pecuniary 
benefits or advantages from the con- 
tinued life of insured.—Drane vy. Jef- 
ferson Standard Life Ins, Co., 146 S.W. 
2d pao error dismissed, judgment cor- 
rect. 

A young man had an “insurable in- 
terest”? in the life of his godmother, 
resulting from reasonable expectation 
of pecuniary benefits and advantages 
from the continuation of her life, 


_votion to him all his life, frequently “Ae 


ais 
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where godmother had showed deep de- ie | 


i 


bought his clothes, and stated inten- 
tion to provide for his education— rs 
Drane v. Jefferson Standard Life Ins. 
Co., 146 S.W.2d 526, error dismissed, 
judgment Coat \ hae 
, 55 Von tye 
Tex.Civ.App. An insured under a life — 
policy could designate a child as bene- 
ficiary even though child may have — 
been illegitimate—Grand Lodge Col- — 
ored K. P. of Texas v. Watson, 145 S. 
W.2d 601. ae 


iY 


ay, 


premiums until her death and then an 
aunt of the insured who supported and 
cared for him many years, paid the 
premiums until his death. The aunt 
always had physical possession of the | 
policy. Held: the grandmother and 
the aunt had an insurable interest in 
the insured’s life and that the aunt was. 
entitled to the proceeds upon his death. — 
—Warburton v. John Hane ai, 
Life Ins. €o., 30 Del.Co. 279. he SG 
An aunt who supported a nephew, ~ 
knowing that his parents had aban- 
doned him, that he was of unreliable 
tendencies, that she might again be 
called upon to assist him and, in case 
of death provide a funeral for him, had 
an insurable interest in his life, and 
may recover the proceeds of a policy — K 

issued on application of her mother, 
and upon which the aunt paid the § — 
premiums for many years although 
the policy was not assigned to her by 
her mother by any formal assignment. 
—Warburton v. John Hancock Mut. Life — 
Life Ins. Co., 30 Ee 279. Beg eer 
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D.C.Mass. Where only person who- 
would have been entitled to enforce — 
life policy if in effeet when insured 
died was a woman described as benefi- _ 
ciary by name and by the words ‘‘wife 
of the insured,” under Maseachuae 


interest in 
“wife of the insured’”’ 
garded when there is no doubt as to 
identity of beneficiary.—Prudential Ins. 
ae of America v. Fabiano, 39 F.Supp. 
6. fy ls 
Tex.Civ.App. Evidence in _ benefi. 
ciary’s action on life insurance policy 
sustained jury’s finding that insured ~ 
and beneficiary had entered into an | 
agreement to become husband and ~ 
wife and in pursuance thereto had lived ris 
together as such, and held each other — 
out to the public as husband and wife, 
thereby establishing the “insurable in- 
terest” of beneficiary in the life of in- 
sured as insured’s wife and as the 
designated beneficiary in the policy  — 
sued upon.—National Life & Accident , 
Ins. Co. v. Thompson, 153 S.W.2d 322. 
Error refused. eae 


60 
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may be disre- 


§ f 
Where there was substan- 
tial evidence in action on life policy to. - 
show that plaintiff beneficiary, Who 
was insured’s sister-in-law, actually 
procured the policy, paid the premi- 
ums, and was the real contracting "a 
party, it was necessary that plaintiff 
should show an insurable interest in 
the life of the insured.—Carter vy, Con- ve 
tinental Life Ins. Co., 115 F.2d 947. 3 

Without more, a sister-in-law has no 
‘insurable interest” in the life of her M, 
brother-in-law.—Carter yv. Continental 
Life Ins. Co., te oes 947. - 


l.App. Whether corporation which 
is beneficiary of and pays premiums on 
life policy providing for double liabil- 
ity for accidental death of stockholder, 
director and officer of corporation has 
an “insurable interest” is a question 
of fact, and the test is whether a pe- 
cuniary loss may reasonably be expect- 


§ 65 


ed to result to corporation from death 
of such person.—Wagner vy. National 
Engraving Co., 30 N.H.2d 750, 307 Il. 
App. 509. 

Whether corporation had “insurable 
interest’ entitling it to retain money 
received by it as beneficiary under dou- 
ble liability provision of policy on life 

» of stockholder, officer and director of 
ce corporation, was required to be deter- 
mined as of date upon which policy 
was taken out, and, if corporation had 
i, an ,insurable interest on that date, 
a the double liability provision would 
i not be invalidated as to corporation 
by fact that’ the interest ceased at a 
later date or by fact that corporation 
suffered no pecuniary loss merely by 
reason of deceased’s death being acci- 
dental.—Wagner v. National Engraving 
Co., 30 N.H.2d 750, 307 Ill.App. 509. 
68 


§ 
©.C.A.Tex. A valid life policy is not 
avoided eyen as against the insurer by 
cessation of insurable interest, unless 
policy itself so provides.—Griffin v. Mc- 
Coach, 116 F.2d 261. 
_ Ti.App. Whether corporation had 

- ‘“Snsurable interest” entitling it to re- 
tain money received by it as_ benefi- 
- GCiary under double liability provision 

of policy on life of stockholder, officer 

and director of corporation, was. re- 
quired to be determined as of date 
‘upon which policy was taken out, and, 
if corporation had an insurable inter- 
est on that date, the double liability 
‘provision would not be invalidated as 
to corporation by fact that the inter- 
-est ceased at a later date or by fact 
_ that-corporation suffered no pecuniary 
loss merely by reason of deceased’s 
death being accidental.—Wagner v. Na- 
tional Engraving Co., 30 N.E.2d 750, 
307 Il.App. 509. 

- Pa.Com.Pl. A life insurance com- 
pany issued a so-called “‘facility pay- 
ment” policy without specific benefici- 
ary and payable to persons having le- 
gal or equitable interest. Insured gave 
policy to his wife who was divorced 
i from him fifteen years later but con- 
f aya | tinued to pay to agent of the company 

“a quo all’ accruing premiums. At death of in- 

sured, she delivered policy to the com- 

pany and claimed amount due there- 
under, but payment was refused and 
nearest relatives claimed the insurance. 
' The divorced wife sued the company 
for amount of premiums paid by her, 
and defendant’s affidavit raised ques- 


was not named as beneficiary.no privity 
existed between her and defendant, and 
that her divorce from the insured de- 
- cedent ended her insurable interest. 
Held, that affidavit raising questions 
of law will be overruled; and, as some 
- questions raised therein go to the form 
of the pleadings, defendant will be 
deemed to have waived them.—Griswold 
vy. Prudential Ins. Co., 42 Lack.Jur. 20. 
The divorce of the parties did not de- 
stroy the wife’s insurable interest 
which existed when the policy was is- 
sued, and did not toll her right of re- 
eovery.—Griswold vy. Prudential Ins. 
' €o., 42 Lack.Jur. 20. 
Tex.Civ.App. Insured’s ex-wife, who 
was given custody of their six year old 
daughter by divorce decree requiring 
insured to pay $10 per month for 
daughter’s support until daughter 
should reach the age of 16 years, had 
an “insurable interest” in insured’s life 
after the divorce.—Simpson y. Clayton, 
146 S.W.2d 504, error dismissed, 
ri In passing on question whether in- 
- sured’s ex-wife, who was given custody 
of their six year old daughter by di- 
voree decree requiring insured to pay 
$10 per month for daughter’s support 
Bar until the daughter should reach the 
ey age of 16 years, had an insurable inter- 
‘ est in insured’s life after the divorce, 
so as to be entitled to proceeds of life 
policy, court could not consider the 
‘ fact that the daughter was made the 
‘sole heir of her father.—Simpson_ v. 


Clayton, 146 S.W.2d 504, error dis- 
missed. 

: § 69 

C.C.A.Tex. Where New York life 


. policy, valid when issued, did not vio- 
late Texas publie policy because of 
lack of insurable interest in subsequent 
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assignees of beneficiary, the insurer 
only was privileged to object on ground 
of lack of insurable interest, and, 
where insurer did not object and paid 
full amount of proceeds into court in 
interpleader in federal court in Texas, 
assignees without insurable interest 
could recover.—Griffin vy. MecCoach, 116 
F.2d 261. ; 


§ 71 

Ohio App. The purpose of statutes 
relating to forms of life policies is to 
bring home to insured all questions put 
to her and answers made by her in her 
application and to apprise her of fact 
that all of these become a part of 
contract by which she must be bound. 
Gen.Code, §§ 9389, 9420.—Campbell v. 
Monnens) Life Ins. Co., 34 N.H.2d 

Pa. A part of life insurance applica- 
tion containing medical examiner’s con- 
fidential statement to insurer is not re- 
quired to be attached to policy issued 
on such application.—Reeder v, Metro- 
politan Life Ins. Co., 17 A.2d 879, 340 
Pa. 503. 

S.C. Where a life insurance policy 
provided that it should be subject to 
the by-laws of the insuring association, 
which by-laws were not incorporated 
in the policy, in violation of statute 
which prohibited such provision un- 
less the by-laws of the association be 
physically incorporated in the policy, 
such violation of statute did not affect 
the validity of the contract of insur- 
ance, but merely resulted in the elim- 
ination of the by-laws as a part of 
the contract. 40 St. at Large, p. 193, 
§ 4.—Strawhorn y. Standard Mut. Life 
Ass'n, 12 8.H.2d 4, 195 S.C. 448. 
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Cal.App. The delivery of _ policy 
usually completes a contract of insur- 
ance.—Blair v. New York Life Ins. Co., 
104 P.2d 1075. 

Or. Where applicant must do some- 
thing further before becoming entitled 
to policy, mere mailing of policy by 
insurer to local agent with instructions 
to require applicant to take course re- 
quired of him before delivery of pol- 
icy does not constitute constructive 
“delivery” of the policy.—Morford . vy. 
California Western States Life Ins. Co., 
P13) (P20 629% 

The delivery of an insurance con- 
tract to agent is not of itself sufficient 
to make him an agent of the insured, 
where some condition precedent must 
first be fulfilled—Morford v. California 
Rrceies States Life Ins. Co., 113 P.2d 


Where application for life insurance 
required applicant’s consent to any 
changes in plan of insurance, and pro- 
vided that insurance could not take 
effect until policy was received by ap- 
plicant, and applicant died before re- 
ceipt of policy which differed from 
that applied for, but which prior to ap- 
plicant’s death had been mailed to in- 
surer’s local agent with direction that 
applicant’s consent to changes be ‘pro- 
cured, there was no ‘‘delivery”’ of pol- 
icy and insurance did not become ef- 
fective.—Morford v. California Western 


States Life Ins. Co., 113 P.2d 629. 
§ 73 
C.C.A.Va. Under Virginia law, the 
phrases “‘good health’ and ‘consulta- 


tion of physician” as used in life policy 
providing that insurer shall ineur no li- 
ability until policy is delivered to in- 
sured while he is in good health and 
then only if insured has not consulted 
or been treated by any physician must 
be construed as not to deprive the in- 
sured of the protection of the policy on 
account of some trivial ailment that 
does not really affect the risk undertak- 
en by the insurer, but both must—be so 
construed as not to do violence to the 
meaning of the policy or require the in- 
surer to carry a risk which the policy 
was designed to exclude.—Combs v. Eq- 
uitable Life Ins. Co, of Iowa, 120 F. 
2d 432, affirming 34 F.Supp. 1002. 
The words “good health” in Virginia 
life policy requiring insured to be in 
good health at date of delivery of pol- 
icy do not mean good health in literal 
sense but in the sense in which they 
are used by the man in the street 
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‘speaking of his physical. conditio - 


Combs MF Equitable Life Ins. Co. 
Iowa, 120 F.2d 432, affirming 34 FF. 
Supp. 1002. Py 


Under Virginia life policy providing 
that the insurer should incur no liabil- 
ity until policy was delivered to in- 
sured in good health and then only if 
he had not consulted or been treated by 
any physician since date of the medical 
examination, the legal effect of a_con- 
sultation with a physician depends on 
the nature of the consultation—Combs 
v. Equitable Life Ins. Co. of Iowa, 120 
F.2d 432, affirming 34 F.Supp. 1002. 

Under Virginia life policy providing 
that the insurer should incur no liabil- 
ity until policy was delivered to in- 
sured in good health and then only if 
he had not consulted or been treated. by 
any physician since date of the medical 
examination, if “consultation of physi- 
cian’ concerns a serious disease, there 
has been a “consultation” within the 
meaning of the term as used in the 
policy, but if medical advice is sought 
for some trivial disturbance, it has no 
legal effect upon the contractual rela- 
tions of the insured and his insurer.— 
Combs v. Equitable Life Ins. Co, of 
Iowa, 120 F.2d 432, affirming 34 F. 
Supp. 1002. 

Where application, which became part 
of Virginia life policy, provided that 
insurer should incur no liability until 
policy was delivered to insured in good 
health and then only if insured had 
not consulted or been treated by any 
physician since date of the medical 
examination for policy, and where be- 
tween date of examination by insurer’s 
physician and delivery of policy, in- 
sured consulted a physician whose ex- 
amination disclosed that insured was 
suffering from moderately severe chron- 
ic bronchiectasis, the policy did not be- 
come effective since the provisions of 
the application constituted ‘‘conditions 
precedent” to liability on the policy.— 
Combs yv. Equitable Life Ins. Co. of 


Iowa, 120 F.2d 432, affirming 34 F. 
Supp. 1002. 
Fla. Where application for life pol- 


icy provided that insurance should not 
take effect until policy was delivered 
to insured while in good health and 
free from injury, and policy provided 
that it should not take effect unless 
on date of delivery thereof insured 
was alive and in sound health, policy 
did not ,take effect and recovery could 
not be had _ thereunder where policy 
was dated December 19 and was at 
insurer’s branch office for delivery on 
that date, but was not delivered be- 
cause insured had died on previous 
day, since terms of contract were plain 
and unambiguous.—Gulf Life Ins. Co. 
v. Bilis, 198 So. 836. 

Requirement of life policy that in- 
sured be alive and in good health on 
date of delivery of policy is not un- 
reasonable.—Gulf Life Ins. Co. y. Ellis, 
198 So. 836. 

Kan. Where applicant agreed-in ap- 
plication for life policy that any policy 
issued should not take effect until pol- 
icy was delivered to and received by 
applicant during his life and the first 
premium was paid by applicant to in- 
surer or its duly authorized agent dur- 
ing applicant’s life, payment of first 
premium and delivery of policy were 
“conditions precedent” to be performed 
before insurance contract was complete. 
—Nixon y. Manhattan Mut. Life Ins. 
Co. of Manhattan, 109 P.2d 150, 153 


Kan. 39. 

Miss. A provision of life policy that 
insurer should only be liable for 
amount of premiums paid if insured 
was not in sound health when policy 
was delivered was valid and binding 
on insured, notwithstanding that such 
provision was placed in policy for ben- 
efit of insurer.—National Life & Acci- 
dent Ins. Co. v. Green, 2 So.2d 838, 
pala 4a of error overruled 8 So.2d 


In action on life policy which pro- 
vided that insurer should only be liable 
for amount of premiums paid if insured 
was not in sound health when policy 
was delivered, it was erroneous to give 
instruction authorizing recovery if in- 
sured and imsurer’s agent, in good 


; 
: 


nsured Ww in 
efuse instruction 
nying recovery if insured was not in 
sound health when policy was issued 
but was suffering from a disease tend- 
ing materially to shorten his life. Code 
1930, § 5174.—National Life & Accident 
Ins. Co. v: Green, 2 So.2d 838, sugges- 
tion of error overruled 3 So.2d 812. 

Tex.Civ.App. A provision in a life 
policy that it shall not take effect un- 
less insured is in sound health at date 
of policy is valid whether or not in- 
sured knew condition of insured’s 
health.—Hughes vy. American Nat. Ins. 
Co., 146 S.W.2d 470. 

Compliance with stipulation in a life 
policy that no obligation is assumed by 
insurer unless insured is alive and in 
sound health at date of purported pol- 
icy is a “condition preeedent” to policy 
becoming effective—Hughes v. Ameri- 
ean Nat. Ins. Co., 146 S.W.2d 470. 

YTex.Civ.App. A provision in life in- 
surance policy that it shall not become 
effective until delivered to applicant 


_ while in good health precludes recovery 


on policy in case of insured’s death 
from incurable disease existing when 
application was made and policy is- 
sued, in absence of waiver or estop- 
pel.—Hunt v. W. O. W. Life Ins. Soe, 
153 -S.Wi2d 857. 

Provisions of life insurance policy 
that it shall not become effective until 
delivered to applicant therefor while in 
good health precludes recovery there- 
on after insured’s death from incurable 
disease existing at time of application 
and issuance of policy, though false 
statements in application as to in- 
sured’s health were written by in- 
surer’s agent without insured’s knowl- 
edge.—Hunt v. W. O. W. Life Ins. Soc., 
153 S.W.2d: 857. 

Tex.Civ.App. Where joint life policy 
provided that it was not to become ef- 
fective or be reinstated unless husband 
and wife were in good health on date 
of delivery of policy or reinstatement 
_and insured assumed entire responsi- 
bility for correctness of statements 
made in application as to health and 
physical condition, good health of in- 
sured’s wife at such times was a ‘‘con- 
dition precedent” to policy’s being ef- 
fective and enforceable-——Texas Inde- 
pendence Life Ins. Co. v. Pickens, 153 
S.W.2d 884. 


D.C.Va. Under Virginia law, term 
“good health’, as used in life policy 
requiring insured to be in good health 
at date of delivery of policy, does not 
refer to an ailment ordinarily trivial 
and temporary, and ‘‘consultation of a 
physician” prohibited between date of 
medical examination and date of de- 
livery does not include some trivial or 
easual inquiry.—Combs v. Equitable 
Life Ins. Co. of Iowa, 34 F.Supp. 1002. 

Under life policy requiring delivery 
of policy while insured was in good 
health and prohibiting consultation 
with a physician between date of 
medical examination and delivery of 
policy, insured’s examination by phy- 
sician between date of examination by 
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insurer’s physician and delivery of 
policy was “consultation of a_ phy- 
sician’, and, where his ailment was 


diagnosed as chronic bronchiectasis, in- 
sured was not then in “good health’’, 
and no recovery could be had against 
insurer on policy.—Combs v. Equitable 
Life Ins. Co. of Iowa, 34 F.Supp. 1002. 
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D.C.Cal. Where old life policy was 
canceled before first premium was paid 
on new life policy, which provided 
that it was not to go into effect until 
full first premium was paid and that 
a change in health of insured would 
preclude him from making payments 
on first premium and that conditions 
contained in policy could not be modi- 
fied except by designated officials of 
insurer, and at date of insured’s in- 
jury full first premium had’ not been 
paid and insurer, on learning of in- 
sured’s injury, refused tender of bal- 
ance due on first premium, and there 
was no waiver of conditions of policy 
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by designated officials, beneficiary could so that there was no unconditional de- 
not recover on policy notwithstanding 


alleged assurance given by insurance 
agent that new policy would become 
effective when old policy was _ sur- 
rendered and canceled.—Courter v. Pru- 
pave Ins. Co. of America, 34 F.Supp. 

A life policy providing that it is 
not to go into effect until the full first 
premium is paid is not effective until 
the full first premium has been paid. 
—Courter v. Prudential Ins. Co. o 
America, 34 F.Supp. 561. 

Mo.App. Whether employer made a 
mistake in dropping employee from 
the coverage of group life policy, on 
ground that he had no dependent, and 
in failing to pay premiums for him, 
was immaterial in action against the 
insurer, where there could be no lia- 
bility on the part of the insurer be- 
cause requirements of the policy were 
not fulfilled for the employee.—Brown 
v. Equitable Life Assur. Soc. of U. S., 
143 S.W.2d 343. 

Or. Where application for life policy 
provided that policy would not take 
effect until received by applicant and 
until first premium was paid and re- 
quired that changes must be agreed to 
in writing by applicant, and applicant 
died before paying any cash or receiv- 
ing policy, which was mailed to in- 
surer’s agent for purpose of obtaining 
applicant’s acceptance of changes, there 
was no meeting of minds of parties 
upon provisions of policy.—Morford v. 
California Western States Life Ins. Co., 
THs P20 629% 

Or. Where applicant at time of mak- 
ing application for life insurance ex- 
ecuted note to local agent who sent 
note to insurer’s general office, but ap- 
plicant did not know what amount of 
quarterly payment would he, note 
could not be considered as payment of 
quarterly premium.—Morford y. Cali- 
fornia Western States Life Ins. Co., 
£1TS B20° 629: 

Where insurer, upon receiving note 
executed to local agent by applicant 
at time of making application for life 
insurance, registered the note and 
thereafter returned it to the beneficiary 
eanceled, insurer did not thereby ac- 
cept it as a cash payment of premium, 
—Morford y. California Western States 
Biter ins) Co. 113. 22d) 629: 


§ 

C.C.A.Fla. Where insured’s answers 
to questions in application for life in- 
surance policies were true when made, 
application was attached to and made 
part of policies, which provided that 
no statement by insured should avoid 
contract unless contained in applica- 
tion, that every statement therein was 
true, and that contract should not take 
effect unless first premium was paid 
while insured was in good health so 
far as he had knowledge or informa- 
tion, a physician consulted by insured 
before paying first premium discharged 
him as in good health, and he contin- 
ued to work about his business there- 
after until his death, policies were valid 
and subsisting contracts at time of 
his death, as against contention that he 
concealed or suppressed material facts 
by failing to disclose to insurer before 
paying first premium that he was not 
in good health. Wilkins vy. Travelers 
Ins. Co., 117 F.2d 646, reversing Trav- 
sees Ins. Co. v. Wilkins, 33 F.Supp. 

1G; 

C.C.A.Mo. Where life policy cover- 
ing plaintiff’s husband was delivered 
by insurer to husband in Missouri as 
insurer’s soliciting agent,’ and policy 
provided that it should not take effect 
until first premium had been paid 
during insured’s life and good health, 
and initial premium was never paid, 
and insurer never charged premium 
against husband on its records and 
did not extend credit to husband with 
respect to premium, policy never be- 
came effective, and no recovery could 
be had thereon.—Urseth vy. Sun_ Life 
Assur. Co. of Canada, 119 F.2d 529. 

D.C.Mich. Where applicant died be- 
fore life policy was unconditionally de- 
livered and before a premium was paid 
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livery and no payinent of premium 5) 
while applicant was in sound health ~~ 
within meaning of policy, no contract 
of insurance was ever consummated, | 
and there could be no recovery by ap- 
plicant’s wife named as_ beneficiary.— 
Ratigan v. American United Life Ins. 
Co.; Ble Supp, 15: 

Kan. Where applicant agreed in ap- 
plication for life policy that any policy _ 
issued should not take effeet until pol- — 
icy was delivered to and received by © 
applicant during his life and the first 
premium was paid by applicant to in- 
surer or its duly authorized agent dur-— 
ing applicant’s life, payment of first We 
premium and delivery of policy were 
“conditions precedent” to be performed 
before insurance contract was complete. 
—Nixon v. Manhattan Mut. Life Ins.” Ki 
Co. of Manhattan, 109 P.2d 150. 153 
Kan. 39 ; 


WN 
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C.C.A.Mo. Where life policy on plain- 
tiffs husband came into husband’s 
hands as soliciting agent for insurer, 
and husband’s agency contract re- 
quired husband to collect initial prem 
ums on policies, and under memoran- 
dum of instructions with policy when 
it came into husband’s hands husband 
as agent, could not legally release pol- — 
icy to himself, so as to enable poli 
to become effective, until initial premi- 
um was paid, husband could not de- 
liver policy to himself, as insured, “i 
without payment of initial premium so 
as to create an “estoppel” under Mis- — 
souri law against insurer to deny that — 
policy had been delivered to husband, | 
as insured, and that initial premium ~ 
thereon had been waived.—Urseth v. — 
Sun _ Life Assur. Co, of Canada, 119 F. | 
2a 529. ; ark 

C.C.A.Mo. Under Missouri law, a 
provision in life policy, which was ~ 
issued February 20, 1936, reciting that . 
policy was issued in consideration of _ 
application therefor and of a premium ~ 
to be paid to insurer on February 15, © 
1936, did not preclude insurer from 
showing that initial premium was un- — 
paid.—Urseth y. Sun Life Assur. Co. 
of Canada, 119 F.2d 529. ; 

Iu.App. Provision in life policy, that 
no liability shall exist until policy shall 
be delivered and first premium paid, 
during lifetime and sound health RDA 
plicant may be waived by general gent om) 
of insurance company.—Mousette v. 
Monarch Life Ins. Co., 32 N.H.2d 1004, 
309 Ill.App. 224. aaah 

Pa.Super. Insured had duty to read 
life policy and know its meaning.— 
Reynolds v. Equitable Life Assur. Soe. 
of U. 8., 15 A.2d 464, 142 Pa.Super. 65. 

S.C. A statement by insurer’s agent, — 
on being told that prospective benefi-  — 
ciary had no money to pay initial pre- 
mium on life policy, that he would 
mark it up and would loan the money 
when he marked it up, was a mere  — 
promise to pay premium at some future 
date and did not constitute a ‘‘waiver” — 
of provision of policy that first premi- 
um must be paid upon delivery of poli-. 
cy.—Lemons v. Pilot Life Ins, Co., 13 
S.E.2d 278. 196 S.C. 297. 

Tex.Civ.App. Where insurer’s solicit- 
ing agent had no authority to bind in- 
surer to make insurance contracts, 
agreements made by agent without in- ~ 
surer’s knowledge and consent, or ~— 
fraud, if any, perpetrated by agent on ae 
insurer, would not modify stipulation 
in policy requiring that insured be in 
good health and alive when policy was 
delivered.—Hughes v. American Nat. 
Ins. Co., 146 S.W.2d 470. 

§ 82 

©.C.A.Va, Where application, which 
became part of Virginia life policy, pro- 
vided that insurer should incur no li- 
ability until policy was delivered while 
insured was in good health and then 
only if insured had not consulted or 
been treated by any physician since 
date of the medical examination for 
policy, the insurer did not ‘waive’ its 
right to insist upon the conditions in 
the policy because the soliciting agent 
delivered the policy with knowledge 
that insured had consulted a physician 


and the _ policy 
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after the application, where the agent 
was not informed that the examination 
disclosed anything wrong with the in- 
sured—Combs vy. Equitable Life. Ins. 
Co. of Iowa, 120 F.2d 432, affirming 34 
F.Supp. 1002. 

Ii. App. Where proof showed that 
agent delivering life policy to applicant 
notwithstanding prior injury and in- 
fected arm at time was a general agent, 
the knowledge of such agent was 1m- 
puted to insurer.—Mousette v. Monarch 
Life Ins. Co., 32 N.H.2d 1004, 309 Il. 
App. 224, ; 

Where general agent of insurer knew 
of prior recent injury to applicant and 
that injury had resulted in an infected 
arm it was incumbent upon agent to 
make inquiry into condition of appli- 
eant’s health before delivering policy, 
and delivery to insured in the circum- 
stances was conclusive against insurer 
as regards completion of contract of 
insurance.—Mousette v. Monarch Life 
Ins. Co., 32 N.H.2d 1004, 309 Ill.App. 
2245 i 
Where there was a full disclosure by 
insured of every fact within his knowl- 
edge concerning prior recent injury 
and treatment therefor before delivery 


of policy by general agent of insurer, 


insurer could not escape liability on 
policy after its delivery and_accept- 
ance of premium.—Mousette v. Monarch 
Life Ins. Co., 32 N.W.2d 1004, 309 Ill. 


App. 224. 


Mo.App. If it appears that issuance 
of life policies was brought about as 
result of fraud and collusion between 
insurer’s agent and insured, insurer 
would not be chargeable with agent’s 
knowledge respecting insured’s heart 
eondition, so that issuance of policies 
would constitute a “waiver” of sound 
health provision of policies, since in 


such case presumption would be that 
agent had not communicated his knowl- 


edge to insurer.—Dace vy. John Han- 


| cock Mut, Life Ins. Co., 148 S.W.2d 93. 
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D.C.Va. The action of  insurer’s 
agent in deliyering life policy prohibit- 
ing waiver of forfeiture by agent and 
in collecting premium did not consti- 
tute waiver of insured’s breach of pro- 
vision requiring delivery of policy 


- while insured was in good health and 


prohibiting consultation with a physi- 
cian between date of medical examina- 


tion and delivery of policy.—Combs vy. 


Equitable Life Ins. Co. of Iowa, 34 FP. 
Supp. 1002. 
' § 84 

D.C.N.J. Violation by insurer of 
New Jersey nondiscrimination statute 


does not afford a ground for reforma- 
tion of a life insurance policy. 


N.J.S. 


A. 17:34-45, 17:34-46.—Metropolitan 
me Ins. Co. v. Asofsky, 38 F.Supp. 
4 


D.C.N.J. On the question of insur- 
er’s right to reformation of policy, fact 
that application for insurance specified 
plan of insurance as designated in rate 
book did not bind applicant to such 
vlan or charge him with knowledge of 
premiums specified in rate book, where 
application also provided that no lia- 
bility should be incurred under the 
application until received and approved 
issued and delivered 
and full first premium stipulated in the 
policy had actually been paid to and ac- 
cepted by the company, and insured 
was entitled to rely on a correct as- 
eertainment of the rate and expression 
of it in the policy by the insurer.— 
Metropolitan Life Ins. Co. v. Asofsky, 
38 F.Supp. 464. 

D.C.N.J. Failure of insurer to check 
premiums stated in policy or by other 
means to discover its error during two 
months and ten days before delivery 
of policy to insured and collection of 
one premium after discovery of mis- 
take “estopped” insurer from having 
policy reformed.—Metropolitan Life Ins. 
Co. y. Asofsky, 38 F.Supp. 

Where insured’s right had thereto- 
fore matured and he was entitled to 
stand on policy as written, fact that 
payment of premium was made at an 
office not issuing the policy and with- 
out knowledge of error as to premium 
rate could not affect insured’s right 
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in action by insurer to have policy re- 
formed.—Metropolitan Life Ins. Co. v. 
Asofsky, 38 F.Supp. e 

Ala. Where misstatement of  in- 
sured’s age in application for life in- 
surance policy gives him advantage 
over other policyholders of same class, 
in violation of statute, because of 
smaller premium rate applicable to 
persons of stated age, court should 
remedy situation by decreeing reforma- 
tion of policy by substituting correct 
age and amount payable. Code 1923, 
§ 8371.—Ginsberg v. Union Central 
Life Ins. Co.. 198 So. 855, 240 Ala. 299. 

Ala, Application for life insurance 
which designated as beneficiary appli- 
eant’s wife, naming her, ‘‘or survivor’, 
followed by name of mother, was sub- 
ject to interpretation that applicant in- 
tended to make wife and mother joint 
equal beneficiaries, and, if only one sur- 
vived applicant, the whole of insurance 
to survivor, as against wife’s conten- 
tion, in action to reform policy after 
applicant’s death, that intention was to 
designate wife sole beneficiary in event 
of survivorship.—Harper v. Kansas City 
Life Ins. Co., 199 So. 699, 240 Ala, 472: 

Del.Ch. Where insured bargained 
for a 20-payment life insurance policy, 
the agreement with insurer in the ab- 
sence of express provisions to the con- 
trary was for the standard form of 
such policy, and therefore where the 
policy issued, due to clerical error, 
earried an erroneous cash value, equity 
would reform such policy to conform 
to the standard cash value thereof for 
age of insured at date of issuance of 
policy, regardless of whether insured 
knew: what that value should _ have 
been when policy was issued.—Home 
Life Ins. Co. of America vy. McCarns, 
16 A.2d 587. ‘ 

Del.Ch. In insurance company’s suit 
to reform a policy of life insurance so 
as to correct a clerical error therein, 
in the absence of any showing of the 
existence of fraud or bad faith or that 
insured or any third person was preju- 
diced by insurer’s negligence in com- 
mitting error in drawing the policy, 
the insurer was entitled to have the 
policy reformed to conform to the 
standard form for such policy despite 
insurer’s negligence——Home Life Ins. 
Je of America v. McCarns, 16 A.2d 
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N.J.Sup. The insurer and insured 
could, without consent of insured’s em- 
ployees, amend group policy, which 
provided for payment of premiums by 
insured and contained only limitation 
as to question of premiums that in- 
sured could call upon employees to 
pay, by canceling provision for total 
and permanent disability benefits.— 
Kloidt v. Metropolitan Life Ins. Co., 
16 A.2d 274, 18 N.J.Mise. 661. 


N.Y.Sup. Where there was nothing 
in life policy prescribing the procedure 
or the form or substance of notice by 
insured to insurer to change a policy 
from one providing that if a premium 
is not paid reserves would be drawn 
on to pay it until they were exhausted, 
to a “paid-up” policy, and insured 
consistently demanded that the policy 
should become ‘‘paid-up,”’ notice was 
sufficient in form and substance and 
effective to require that insurer issue 
a “paid-up” policy.—Wolsohn y. John 
Banc cr Mut. Life Ins. Co., 22 N.Y.S. 
2 A 


Tex.Civ.App. Where insurance com- 
pany by letter to insured assumed pay- 
ment of life policy issted by a foreign 
corporation, assuming company could 
not change the terms of the policy and 
the letter of assumption without consent 
of the insured by expedient of mailing 
another contract to the insured.—Mon- 
arch Mut. Life Ins. Co. v, Aldrete, 149 
S.W.2d 1091, error dismissed, judgment 
correct. 
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N.¥.App.Div. Although nonrevocable 
beneficiary had vested interest in pro- 
ceeds of life policies, interest was in 
accordance with terms of policies and 
beneficiary was not entitled in his own 
behalf to renew policies in absence of 
application by insured. Insurance 


t 
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Law, § 146.—Flannery v 
Life Ins. Co., 28 N.Y.S.2d 
App.Div. 898. — a A 
As respects nonrevocable beneficiary's 
right to renew life policies, presump- 
tion that insured* would have made ap- 
plication for renewal had it not been 
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for insured’s wrongful insistence that 


policies had lapsed for nonpayment was 
conclusively rebutted, where insured, so 
far as he was concerned, sought cancel- 
lation of policies even prior to expira- 
tion of original term. Insurance Law, 
§ 146.—Flannery v. Metropolitan Life 
cre Co., 28 N.Y.S.2d 875, 262 App.Div. 
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C.C.A.8. A trustee, who was also 
the settlor, had an interest as an in- 
dividual in policies taken out by him 
as trustee on his life—Rand v. Helver- 
ing, 116 F.2d 929. 

C.C.A.Ind. The Indiana nonfor- 
feiture statute providing certain pro- 
tection for insured in case of for- 
feiture for default in payment of pre- 
miums forms a part of all life insur- 


ance policies issued or delivered in 
Indiana. Acts Ind.1909, ec. 95, 
(10).—New England Mut. Life Ins. 


ee of Boston, Mass., v. Olin, 114 F.2d 
iS 


C.C.A.Ind. A life policy and loan 
agreement issued in connection there- 
with issued to insured by Massachu- 
setts insurance company was an In- 
diana contract, subject to applicable 
Indiana. statutes, .where insured _ re- 
sided in Indiana, and policy was 
solicited in Indiana by company’s gen- 
eral agent doing business in Indiana, 
and application was signed in Indiana, 
and policy was delivered to insured in 


Indiana. Acts Ind.1909, ¢«. 95, § 6 (3, 
4), and § 5 (7, 9, 10).—New. Eng- 
land Mut. Life Ins. Co. of Boston, 


Mass., v. Olin, 114 F.2d 131. 


C.C.A.Ind. A provision in life policy 
for extended insurance for face amount, 
“Including any additions, and less any 
indebtedness hereon, for such time as 
the then cash value, together with any 
share of surplus held at interest, will 
purchase as a single net premium,”’ 
must be construed in connection with 
its context.—New England Mut. Life 
Ins. Co. of Boston, Mass., v. Olin, 114 
Bde r3ts 
_ Entire insurance contract must be 
interpreted with regard to evident pur- 
poses of parties and nature of general 
undertakings of insurer toward its 
policyholders.—New England Mut. Life 
Ins. Co. of Boston, Mass., v. Olin, 114 
F.2d 131. 


C.C.A.Ind. The Indiana statute re- 
lating to incontestability is a part of 
every Indiana life insurance policy as 
fully as though the insurer expressly 
recognized it and inserted it into its 
contracts. Burns’ Ann.St. § 39-4206.— 
Miccolis v. Mutual Ben. Health & Ac- 
eident Ass’n, 115 F.2d 579, certiorari 
denied Mutual Ben. Health & Accident 
Ass’n y. Miccolis, 61 S.Ct. 551. 

C.C.A.Pa. A life policy must be con- 
strued strictly against the insurer, and 
doubts and ambiguities arising out of 
the policy’s provisions are to be re- 
solved favorably to insured.—Atna 
Life Ins. Co. v. Moyer, 113 F.2d 974. 

C.C.A.Tex. Where original term life 
policy was governed by laws of New 
York, subsequent conversion of the 
policy into a full life policy, change 
of beneficiary, and assignments of in- 
terests in the policy made in accord- 
ance with provisions of the original 
policy did not constitute new econ- 
tracts and did not result in changing 
law applicable to the policy.—Griffin 
v. MecCoach, 116 F.2d 261. 

D.C.Ala. Ambiguous provisions in 
life policies must be construed most 
strongly against insurer, and in favor 


of insured, but when terms of policies. 


are unambiguous, the court must. en- 

force policy as written.—Iyy yv. New 

York Life. Ins. Co., 33 F.Supp. 841. 
D.C.La. In absence of stipulation 


fixing time for commencement of risk, 


it will be regarded as beginning with 


completion of insurance contract, and 


if application provides that no liabil- 


ity shall attach until approval by home: 


/ 


\ 


wee 


approval.- reny,) 

S17 Co, 9%, ReSupp. (858.0 
0. Where application for five- 
ay: rm life policy and receipt con- 
. tained statement that insurance should 
be effective upon payment of first pre- 
mium, and first premium was paid on 
April 20, 1935, the fact that insured’s 
insurable age changed on April 8, 
1935, could not be made the basis of 

an assumption as an established fact 

that insured agreed that insurance 
_ should be effective on April 6, 1935, 

the register date of the policy, so that 
5 he might obtain the more favorable 
premium rate which applied to his in- 
surable age on that date, in absence of 
an agreement or understanding to that 
effect.—Tucker v. Equitable Life Assur. 
Soc. of U. S., 36 F.Supp. 809. 

Ala. The state incontestability stat- 
ute is written into life insurance pol- 
icies and becomes lJaw-made_ stipula- 
tion striking down all policy stipula- 
tions in conflict with statute. Code 
“1923, § 8365.—Ginsberg v. Union Cen- 
a Life Ins. Co., 198 So. 855, 240 Ala. 


Cal. In interpreting provision of 
life policy that if any premium or in- 
terest.is not paid on date when due the 
insurer will restore policy as of the 
date of such nonpayment, on payment 
} by insured of such premium or inter- 

est within one month thereafter with 

interest, it was necessary to look at the 

policy as a whole and to be governed 
; by the general rules regarding the in- 
= terpretation of insurance policies.—Bit- 

tinger v. New York Life Ins. Co., 112 
t P.2d 621, 17 Cal.2d 834, prior opinion, 
105 P.2d 646. 

Cal. A forfeiture of a life policy will 
not be declared unless expressly pro- 
vided for in the policy.—Bittinger vy. 
New York Life Ins. Co., 112 P.2d 621, 
Sy a eae 834, prior opinion 105 P.2d 

A forfeiture of a life policy will be 
permitted only when expressed in the 
- policy in clear and unmistakable terms. 

Bittinger v. New York Life Ins. Co., 
112 P.2d 621, 17 Cal.2d 834, prior opin- 
ion 105 P.2d 646. 
Cal.App. In construing life policy, 
. District Court of Appeal would as- 
A sume that, in accord with the usual 
practice, application and policy were 
both prepared by insurer, and hence 
would construe application and policy 
strictly against the insurer.—In re De 
Neef, 109 P.2d 741. 


Cal.App. The meaning of disability 
clauses in insurance policies must be 
determined largely from language of 
contract itself, interpreted in light of 
particular circumstances of each case.— 
Erreca v. Western States Life Ins. Co., 
112 P.2d 344 

Cal.App. Uncertainty, arising from 
conflicting provisions in total perma- 
nent disability clause of life insurance 
policy that disability shall be presumed 
to be permanent after continuous ex- 
istence thereof for three consecutive 
months and that, on failure to furnish 
proof of insured’s continued disability 
when demanded by insurer, or, if it 
appears’ on medical examination of in- 
sured that he is no longer wholly dis- 
abled, no further premiums shall be 
waived nor income payments . made, 
must be resolved against insurer.—Hr- 
reca v. Western States Life Ins. Co., 
112 P.2d 344. 

Cal.App. In insured’s action 
brought in California for determina- 
tion of duty of insurer to continue to 
make disability benefit payments to 
insured, under disability provision of 
life policy which had been issued in 
New York and delivered to insured 
who then resided in Pennsylvania but 
who later moved to California, where 
he paid premiums and received certain 
disability benefit payments, the law of 
California and not the law of New 
York or of Pennsylvania was control- 
F ling in determining insurer’s liability. 
, Civ.Code, 


ve r lo 
v. 


1646.—Braun v. New York 
Life Ins. Co., 115 P.2d 880. 
App.D.C. Where a life policy by its 


terms constitutes the entire agreement, 
the statute requiring a ‘copy of the ap- 


a 


has been attended by any physician for 
any serious disease, the policy should 
be voidable unless reference to such 
treatment is endorsed on the policy, 
even though the policy was issued on 
a written application and no copy of 
the application was delivered with the 
policy. D.C.Code 1929,-i7 5, 1 
Pullen y. Sun Life Ins. Co. of America, 
121.20) 110) 

Ga.App. Where application is not 
attached to and made part of life in- 
surance policy issued thereon, policy 
is not avoidable because of insured’s 
false representations in application as 
to her health and previous illness, 
though such statements concern facts 
material to risk, unless they were 
fraudulently made.—National Life & 
Accident Ins. Co. v. Mullen, 12 S.B. 
2d) 363. 

Ga.App. An incontestable clause, in- 
clusive of excepting phrases, such as 
“except as to provisions relating to 
disability benefits,’ must be construed 
with entire contract, so as to give, un- 
der cardinal rule of construction, force 
and effect to each and every provision 
of life policy according to manifest 
intention of parties at time of execu- 
tion of contract. Code, §§ 20-702, 56- 
815.—Penn Mut, Life Ins. Co. v. 
Childs, 16 S.E.2d 103. 

Ga.App. If incontestable clause 
ambiguous, or of doubtful or dual in- 
terpretation, that construction must be 
given which will be most favorable to 
insured and provide benefits intended 
under contract.—Penn Mut. Life Ins. 
Co. vy. Childs, 16 §.H.2d 103. : 

Ga.App. A life policy executed sin- 
gly over insurer’s signature was “en- 
tire” for all purposes of qualification 
by incontestable clause referring to it 
as “this policy’.—Penn Mut. Life Ins. 
Co. v. Childs, 16 8.H.2d 108. 

Til. A life policy must be liberally 
construed in favor of the insured.— 
Schmidt v. Equitable Life Assur. Soe. 
of, U.-S., 33 N.B.2d. 485, 376: Tl 183, 
eineing 26 N.H.2d 742, 304 l.App. 


Ind. Where life policy provided a 
separate and additional consideration 
for total disability clause and that the 
disability clause could be terminated 
at any time upon written request of 
the insured and théreafter no premium 
therefor would be required, the insur- 
ance contract was not one “entire con- 
tract” but was ‘a “severable contract”’ 
constituting two separate and distinct 
contracts, so that breach of policy gave 
rise to two separate and distinct causes 
of action.—Armstrong y. Illinois Bank- 
ers Life Ass’n, 29 N.H.2d 415, rehear- 
ing denied 29 N.H.2d 953. 


Ind.App. A life insurance policy and 
the applicable statutes make up the 
“insurance contract” between the par- 
ties —Gallagher v. Mutual Life Ins. Co. 
of New York, 32 N.W.2d 749. 

Yowa. Any doubtful provision in life 
insurance policy drafted by insurer 
should be strictly construed against in- 
surer.—Noble v. United Ben. Life Ins. 
Co., 297 N.W. 881, 230 Iowa 471, 

Ky. An agreement between parties 
to life insurance policy for payment of 
annual premiums thereunder in month- 
ly installments was without considera- 
tion and a benefit to insured, and 
hence not such an agreement as is re- 
quired to be part of policy.—Ridsdale 
vy. Kentucky Home Mut. Life Ins. Co., 
144 S.W.2d 487, 284 Ky. 229, i 

While insured’s rights under insur- 
ance policy must be determined from 
stipulations therein alone and _ policy 
must contain entire insurance contract, 
supplemental agreement between par- 
ties to life insurance policy for pay- 
ment of annual premiums thereunder 
in monthly installments inured to in- 
sured’s benefit and was not in conflict 
with policy, which made no reference 
to monthly premium agreement, and 
henee did not contravene statute pro- 
hibiting insurance contract not set 


Ts: 


ivered with each life 


‘ 


that documents referred to in 


ee Sait ere} 
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’ § 87 i ‘ 

requiring © by 


policy ©) 

be attached to or printed on it. Ky. 
St. § 656, subd. b; § 679.—Ridsdale v. — 
Kentucky Home Mut. Life Ins. Co., — 
144 S.W.2d 487, 284 Ky. 229. if 
La, Where three riders were at= 
tached to life policy, beneficiary of mat 
which was changed by indorsement on 
policy, last indorsement on policy and ol 
last rider attached thereto governed in 
interpretation of contract, since specific 
controls general and rider would not d 
have been attached to the policy if 
not for the purpose of specification— 
Farr v. Pacific Mut. Life Ins. Co., 200 — 
So. 865, 197 La. 111. sen 
Mich. Application for life policy and 
policy issued thereunder construed to-— 
gether constituted the “insurance con-  — 
tract”? entered into, Comp.Laws 1929, 
§ 12427.—Hall v. Equitable Life Biri mt. 
Soc. of U. S., 295 N.W. 204, 295 Mic fy a 


forth in policy or statute 


404, ; 

Mich. Generally, reference to rela- 
tionship or status in designating bene- 
ficiary of life policy is mere ‘‘descrip- 
tio personae”’.—Hster v. Prudential Ins. A 
Co. of America, 299 N.W. 96, 298 Mich. 
330. . Wieey 


Miss. An insurer which failed to de- 
liver copy of application with life poli- 
cy was not “estopped” from relying on 
express provision of policy that insurer — 
should only be liable for amount of 
premiums paid if insured was not in ~ 
sound health when policy was deliv- 
ered, and from showing that insured ~ 
was suffering from tuberculosis, not- — 
withstanding that application repre- 
sented that insured was in sound 
health and had never had tuberculosis 
and notwithstanding statute providing 
that insurer which fails to deliver copy © gf 
of application with life policy shall not | ; 
be permitted to deny any statement in 
application. Code 1930, § 5174.—Na- 
tional Life & Accident Ins. Co. Vv. 
Green, 2 So.2d 838, suggestion of error 
overruled 3 So.2d 812. | PS ilice ae 

Mo. Where life policy and applica- 
tion therefor provided that policy by 
should not become effective until first 
premium was paid during good: health 
of insured, the policy which was dated mq if 
June 28, 1932, did not become effective 
until payment of first premium on fol- 
lowing September 10, notwithstanding i r 
change of insurance age of insured be-— oe 
tween date of policy and date of pay- 
ment of first premium, so that policy 
which contained provision for 31 days 
of grace and on which two quarterly 
premiums were paid was in force on 
April 5, 1933, when insured’s death oc- 
curred.—Howard v. Altna Life Ins. Co., 
145 S.W.2d 113. ue + 

Mo.App. A life policy and disability 
contract must be construed if possible, 
so as not to defeat claim to benefits, 
because the law does not favor forfei- 
tures.—Bonzon vy. Metropolitan Life 
Ins. Co., 143 S.W.2d 336. : st 

Mo.App. A certificate of 
which is issued to individual employees _ 
in accordance with the terms of a pol- ‘ae 
icy of group life insurance issued to an — 
employer, is merely a statement to the- 
employee that he is insured under the 
group policy.—Brown vy. WHquitable 
Live Assur, Soc. of U. 8S., 143 S.W.2d 


rs 


f 
tN oe 
insurance, ee 
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Mo.App. Under life policy providing © 
for the payment of disability benefits. ah 
at the end of six months from the date e 
on which disability was proved and 
for making of like payment annually 
thereafter during the continuance of the 


disability until maturity of the policy, ‘ 
insurer’s liability for the payment of ‘ 
disability benefits could be terminated Fe 
by maturity of policy.—Mandel v. John a 
Hancock Mut. Life Ins. Co.; 145 S.W. ia 
2d 449. : ji 

Under life policy providing for the " 


payment of total disability benefits at 
the end of six months from the date 
on which disability was proved and 
for like amount annually until maturity 
of the policy, where insured made 4 
proof of disability but died before the 
expiration of six months’ waiting pe- 
riod, the policy matured at insured’s 
death, and no right to receive disability 
benefits accrued to insured or his ben- 


death benefit 
Me 1291. § 


was domiciled. 


Say 
eficiary.—Mandel v. John Hancock Mut. 
Life Ins. Co., 145 S.W.2d 449. 

Mo.App. The law of New York and 
not law of Missouri governed rights 
of parties under life policy issued and 
delivered to insured in state of New 
York, notwithstanding that insured 
was living in Missouri at the time of 
her death. Mo.St.Ann. § 5740, p. 4385. 
—Gray v. Metropolitan Life Ins. Co., 
150 S.W.2d 563. 

Mo.App. A reasonable interpretation 
will be given provisions of insurance 
contract requiring notice or proof of 
loss, disability or death, and unless 
there is an expressed condition requir- 
ing a different interpretation, courts 
will not presume that parties intended 
to require insured to do something im- 
possible under the circumstances.— 
Hayes v. Equitable Life Assur. Soc. of 
Wasa PHOS S W.2d 1tT3. 

N.Y. It is court’s duty to ascertain 
sense in which language is used in life 
insurance policy.—Howell vy. John 
Hancock Mut. Life Ins. Co. of Boston, 
Mass., 36 N.H.2d 102, 286 N.Y. 179, af- 


firming 24 N.Y.S.2d 348, 260 App.Div. 


1042, appeal granted 25 N.Y.S.2d 1002, 
261 App.Div. 836. 
As aid in determining sense in which 


_danguage is used in life insurance pol- 


icy, court must consider subject-mat- 
ter and surrounding circumstances.— 
Howell vy. John Hancock Mut. Life 
Ins. Co. of Boston, Mass., 36 N.EH.2d 


PeeLO2 256. N.Y. 179; affirming 24 N.Y-S. 


2a 348, 260 App.Div. 1042, 
granted 25 N.Y.S.2d 1002, 
Div. 836 


appeal 
261 App. 


N.Y. Life insurance contracts must: 


be construed in manner most favorable 


to insured in case of ambiguity.—How- 
ell v. John Hancock Mut. Life Ins. Co. 


of Boston, Mass., 36 N.E.2d 102, 286 
N.Y. 179, affirming 24 N.Y.S.2d 348, 
260 App.Div. 1042, appeal granted 25 
N.Y.S.2d 1002, 261 App.Div. 836. 
N.Y.App.Div. The terms of a life 
policy will be construed strictly against 


the insurer.—McCaffry v. Metropolitan 


Life Ins. 


Co; 
App.Div. 


452. 


25 N.Y.S.2d 926, 261 
affirming 14 N.Y.S.2d 


192,172 Misc. 252. 


N.Y.App.Div. The statute relating to 
the application of reserves to prevent 
forfeiture of life policies, in effect at 
time policies were issued, was read in- 
to and considered as part of the terms 
of life policies containing accidental 
provisions. Insurance 
Law, § 88, as amended by Laws 1929, 
3.—Le May v. Metropolitan 
Life Ins. Co., 28 N.Y.S.2d 950, 262 App. 
VEO Lo. 
 N.Y.Sup. Application for insurance 
signed by insured and attached to pol- 
icy became a part of the policy.—Nagor 
Oy York Life Ins. Co., 26 N.Y.S.2d 
N.C. A life policy based on applica- 
tion of a resident of North Carolina 
was construed in accordance with the 
laws of North Carolina, rather than 
those of New York, wherein insurer 
C.S.. § 6287.—Pace v. 
New York Life Ins. Co., 14 8.EH.2d 411. 
219 N.C. 451. 

Or. Where application for life in- 
surance provided that, in case of in- 
surer’s unwillingness to issue policy 
applied for, application should be for 
a policy on the plan, with additional 
benefits at premium rates correspond- 
ing with company’s valuation of risk, 
subsequent provision requiring ap- 
plicant’s agreement to any change in 
plan of insurance constituted an ex- 
ception to prior provision.—Norford v. 
California Western States Life Ins. Co., 
113 P2d.-629. 

Pa. The mere fact that life insurance 
policy was issued in amount less than 
that stated in attached insurance ap- 
plication does not warrant conclusion 
that such application was not one on 
which policy issued.—Reeder v. Metro- 
politan Life Ins. Co., 17 A.2d 879, 340 
Pa. 503. 

Pa. Under statute aunt g 3 a copy 
of application to be attached fo an in- 
surance policy if application is to be 
considered part of insurance contract, 
legislature intended that the whole ap- 
eset as signed by applicant, must 
»e attached, and a part of application 


LIFE INSURANCE 
is not the “application” within statute. 
40 P.S. § 441.—Sandberg v. Metropoli- 
tan Life Ins. Co.,. 20. A.2d. 230, 342 
Pa: 326. \ 

Where insured made application for 
life policy at ordinary premium rate 
and thereafter executed an amendment 
to application changing to a policy at 
intermediate rates, and insured and 
insurer agreed that amendment should 
be part of application and part of in- 
surance contract, and amendment was 
not attached to policy, no other part 
of application could be considered as 
part of contract, and hence insurer 
could not defend beneficiary’s action 
on policy on ground that in part of 
application attached to policy insured 
made fraudulent statements respecting 
past medical history. 40 P.S. § 441 
—Sandberg v. Metropolitan Life Ins. 
Co., 20 A.2Zd 230, 342 Pa. 326. ‘ 

The statute respecting when copies 
of applications shall be attached to 
insurance policies is ‘‘mandatory” in 
its requirement that a copy of ap- 
plication be attached to policy if it is 
to be considered as part of insurance 
contract. 40 P.S. § 441.—Sandberg v. 
Metropolitan Life Ins. Co., 20 .2d 
230, 342 Pa. 326. 

Pa.Super. In suit on life policy, the 
insurance contract would be construed 
in accordance with law of Pennsylva- 
nia.—Watson v. Metropolitan Life Ins. 
Co., '21-A.2da 508. 

Pa.Super. Under insurance company 
law providing that no application 
should be considered a part of policy 
or contract unless attached to policy, 
no inference is permitted that any rep- 
resentation in application continued be- 
yond its date. 40 P.S. § 441.—Watson 
v. Metropolitan Life Ins. Co., 21 A.2d 
503 


S.C. Where a life insurance policy 
provided that it should be subject to 
the by-laws of the insuring associa- 
tion, which by-laws were not incor- 
porated in the policy, in violation of 
statute which prohibited such  pro- 
vision unless the by-laws of the as- 
sociation be physically incorporated 
in the policy, such violation of stat- 
ute did not affect the validity of the 
contract of insurance, but merely re- 
sulted in the elimination of the by- 
laws as a part of the contract. 40 St. 
at Large, p. 193, 4.—Strawhorn vy. 
Standard Mut. Life Ass’n, 12 S.H.2d 
4, 195 S.C. 448. 

S.C. The provisions of life policies 
with disability clause that the company 
agrees to pay the insured one-tenth of 
the face of the policy “per annum” 
during the lifetime of the insured, if 
the insured becomes wholly and perma- 
nently disabled before age 60, subject 
to all terms contained in section 1, 
which provided that the first payment 
of life income to insured would be 
made one year after the anniversary of 
the policy next succeeding the receipt 
of such proof, were ambiguous, and a 
liberal construction in insured’s favor 
was required.—Cullum y. New York 
Hite Ins. Co., 14 S.B.2d 361, 197..S.C. 


Tenn.App. Provisions in a life policy 
providing for total and permanent dis- 
ability benefits are to be liberally con- 
strued, and, where there is material 
evidence on issue whether insured is 
totally and permanently disabled with- 
in policy, such issue is for jury.— 
Mutual Life Ins. Co. of New York v. 
McDonald, 150 S.W.2d 715. 

Tex.Civ.App. Where the terms of a 
life policy are of doubtful meaning, 
that construction most favorable to the 
insured will be adopted.—National Life 
& Accident Ins. Co. v. Harris, 149 S.W. 
2d Fao error dismissed, judgment cor- 
rect. 

Tex.Civ.App. Where liability of non- 
resident insurer under life policy was 
assumed by an insurance company 
which mailed to insured a letter to the 
effect that company had assumed liabil- 
ity subject to the provisions of the cer- 
tificate together with the laws of the 
state of Texas, policy did not become 
subject to various by-laws of the as- 
Suming company.—Monarch Mut. Life 
Ins. Co. v. Aldrete, 149 S.W.2d 1091, 
error dismissed, judgment correct, 


Me ‘ VA Fee 
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Mo.App. A _ policy of 
ployees igs a contract between the in- 
surer and the employer for the benefit 
of the employees.—Brown y. Equitable 
Like Assur. Soc. of U. S., 143 S.W.2d 
N.J.Sup. That group policy and cer- 
tificates issued to employees are to be 
construed and enforced together does 
not in itself create any contractual re- 
lationship between employee and _in- 
surer.—Kloidt v. Metropolitan Life Ins. 
Co., 16 A.2d 274, 18 N.J.Misc. 661. 
Employers in procuring group poli- 
cies for benefit of employees and in 
doing those things necessary to keep 
insurance in force, act not as “‘agents’’ 
of insurer, but for employees, or for 
themselves.—Kloidt v. Metropolitan Life 
Ins. Co., 16 A.2d 274, 18 N.J.Misc. 661. 
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_ C.C.A.Cal. Where policy loan agree- 
ment assigned 20-year life policy to 
insurer as security and made interest 
payable in advance, and “cash coup- 
ons” which under premium reduction 
plan were ‘“‘to the credit of the policy” 
were due.and unused, insurer thereaf- 
ter held both the policy and the cred- 
its to the policy as security for the 
loan.—General American Life Ings. Co. 
v. Stephens, 121 F.2d 218. 

Ordinarily money loaned on a life 
policy does not constitute a personal 
obligation, and the loan is payable 
only out of any proceeds at maturity.— 
General American Life Ins. Co. V. 
Stephens, 121 F.2d, 218. 


C.C.A.Ill. Parties: to an insurance 
contract cannot indirectly violate Illi- 
nois statute providing that no life pol- 
icy issued or delivered within the 
state should contain provision for for- 
feiture for failure to repay a loan on 
the policy or to pay imterest on loan, 
while total indebtedness on policy is 
less than loan value thereof, through 
execution of a loan agreement contain- 
ing the prohibited provision, since to 
do so would be contrary to. the public 
policy of the state. Smith-HMurd Stats. 
Ill. c. 73, § 262(5).—Keeley \v. Mutual 
ue Ins. Co, of New York, 113 F.2d 


. \ 

That contract for loan on life policy, 
which was subject to and controlled 
by Illinois law, and contained clause 
authorizing forfeiture of policy for 
failure to repay loan, or to pay inter- 
est thereon, although total indebted- 
ness on policy was less than loan value 
thereof, was made under New York 
law, would not render the provision 
effective in Illinois, wherein statute 
prohibited issuance of a policy’ con- 
taining such a provision. Smith-J1urd 
Stats. D1. .¢.1 73, § 262(5).—Keeley v. 
Mutual Life Ins. Co. of New York,\ 113 
F.2d 633. ( 

A loan agreement which falls within 
condemnation of Illinois statute, jpro- 
viding that no life policy shall be is- 
sued within the state containing pro- 
vision for forfeiture of policy for fail- 
ure to repay loan on the policy, or to 
pay interest thereon, while total +in- 
debtedness on policy is less than loan 
value thereof, is void, regardless of 
fairness of the agreement, mith-Hurd 
Stats.Ill. ¢ 73, 262(5).—Keeley  v. 
Mutual Life Ins. Co. of New York, 113 
¥.2d 633. 

Provision of life policy loan agree- 
ment, that upon failure of insured to 
repay loan which did not represent 
premiums, or to pay accrued interest 
thereon within 31 days, policy shoul. 
be deemed surrendered, if the surreni- 
der value of policy, allowable at next 
anniversary of policy, was less than 
amount of loan and accrued interest to 
such anniversary, was a “forfeiture 
provision’ which was void under Illi- 
nois law, and hence policy was in 
force on death of insured which oc- 
curred while there was an existing de- 
fault in payment of indebtedness but 
at time when total indebtedness was 
less than loan value, and cash surren- 
der value was sufficient to keep policy 
in force. Smith-Hurd Stats.Ill. ec. 73, 
§ 262(5).—Keeley v. Mutual Life Ins. 
Co. of New York, 113 F.2d 633. 
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‘e8nstrued as written, where provisions 
‘were plain and unambiguous, in deter- 
mining date from which interest on 
Joan was to be calculated and method 
of calculation.—Ropiequet v. Adtna 
Life Ins. Co., N.B.2d 228, 309 I). 
App. 346. 

Under a loan agreement whereby in- 
sured procured loan from insurer on 
life policy and agreed to pay insurer 
a certain sum of money with interest 
at 6 per cent. per annum, payable on 
mext “anniversary” of policy and an- 
nually on each “anniversary” thereaft- 
‘er until loan was repaid, word “anni- 
versary’? meant same as at ‘‘end of each 
policy year.’’—Ropiequet v. tna Life 
ae Co., 33 N.E.2d 228, 309 -Ill.App. 
346. 

Where parties to life policy and 
agreement under which insured pro- 
cured Joan from insurer on policy fixed 


. a definite time for payment of inter- 


est on loan, such time controlled in cal- 
eulating interest, and fact that provi- 
ssion in agreement respecting payment 
-of interest had effect of making first 
payment of interest come due in a 
period less than a year with result that 
‘such interest, if not paid, would be 
compounded for first period in less 
than a year, did not alter situation 
-where policy and loan agreement speci- 
fically provided for such result.—Ropie- 
‘quet v. Adtna Life Ins. Co., 33 N.H.2d 
228, 309 Ill App. 346. 

The computation of interest on loan 
which insured obtained from insurer 
on life policy was to begin from date 
when loan became effective-—Ropiequet 
v. Attna Life Ins. Co., 33 N.H.2d 228, 
309 IllL.App. 346. 

In determining date of loan which 
insured obtained from insurer under 
life policy, circumstances surrounding 
procurement of loan were to be_ con- 
sidered to ascertain when minds of 
parties met and loan contract became 
complete.—Ropiequet v. Aitna Life Ins. 
Co., 33 N.EH.2d 228, 309 Ill.App. 346. 

Where insured’s request to insurer 
for loan under life policy was made 
by mail, in absence of contrary instruc- 
tions, insured authorized insurer to ac- 
cept request by same medium of com- 
munication.—Ropiequet v. Aitna Life 
Ins. Co.,, 33 N.E.2d 228, 309 Il.App. 
346. 

Where insured under life policy made 
request to insurer for a loan by letter 
mailed on March 5, 1936, and insurer 
notified insured by letter mailed on 
March 13 that loan was granted and 
inclosing a check dated March 10, loan 
became effective on and began to draw 
interest from March 13.—Ropiequet v. 
ABtna Life Ins. Co., 33 N.H.2d 228, 309 
Tll.App. 346. i 


An insurer which had the right to 
compound interest on a loan on life 
policy could waive or abandon such 
right as to any period covered by loan. 
—Ropiequet v. Aitna Life Ins. Co., 33 
W.E.2d 228, 309 Ill.App. 346. 


Where statement of loan which in- 
gurer sent to insured stated that inter- 
est accrued as of a designated date on 
insured’s loan on life policy was a 
certain amount, insured had right to 
accept and act upon statement as _be- 
ing true.—Ropiequet v. Aitna Life Ins. 
€o., 33 N.B.2d 228, 309 Ill.App. 346. 

Ky. Under life policy providing that 
4nsured could obtain policy loan at not 
to exceed 6 per cent. annual interest, 
such loan did not bear either simple in- 
terest or compound interest, but inter- 
est became a separate debt at each ma- 
turing date it was not paid, and each 
anstallment of interest, when it thus 
became a separate debt, bore simple in- 
terest from that date until paid, and 
hence insurer could not cancel policy 
when balance due computed on com- 
pound interest basis exceeded cash sur- 
mwender value.—McWilliams v. North- 
western Mut. Life Ins. Co., 147 S.W.2d 
Nigveezoo | Kiya l92- 

Where life policy provided that in- 
sured could obtain policy loan at not 
to exceed 6 per cent. annwal interest, 
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it, LIFE INSURANCE 
ions of a life policy 
sand loan agreement under which in- 
sured obtained loan from insurer on 
policy were to be read together and 


there was no ‘consideration’ to support 
subsequent loan agreement providing 
for compound interest, and such agree- 
ment did not control interest rate.— 
MeWilliams v. Northwestern Mut. Life 
Ins. Co., 147 S.W.2d 79, 285 Ky. 192. 
The statutes concerning insurance 
policies’ containing entire contract are 
not applicable to determination of 
whether interest on policy loan should 
be computed as simple or compound un- 
der loan agreement modifying original 
terms of eeiey without consideration. 
Ky.St. § 656, subd. b; § 679.—McWil- 
liams v. Northwestern Mut. Life Ins. 
Co.,:147 S.W.2d 79, 285 Ky. 192. 
Where neither of partial payments 
made on policy loan equaled the amount 
of interest due on dates of payments, 
interest should be calculated upon each 
unpaid interest installment from the 
time it was due until the death of in- 
sured, and insured was entitled to have 
simple interest calculated upon par- 
tial payments from their respective 
dates- until death of insured, and 
amount thus calculated subtracted from 
interest owed on loan at time of death. 
—MeWilliams y. Northwestern Mut. 
five Ins. Co., 147 S.W.2d 79, 285 Ky. 
Minn. The provision of statute lim- 
iting a loan or surrender charge to 
21%, per cent. of the amount insured is 
applicable to single premium life pol- 
icies, and hence single premium life 
policies cannot lawfully include provi- 
sion for a higher loan or surrender 
charge in subsequent policy years. 
Mason’s Minn.St.1927, §§ 3392, 3400, 
3402, 3402(7, 8).—John Hancock Mut. 
Life Ins. Co. v. Yetka, 295 N.W. 409. 


N.J. Where insured, unable to pay 
third annual premium of $263.60, en- 
tered into an arrangement whereby in- 
surer agreed to loan $216.20, the cash 
surrender value after payment of third 
premium, and insured executed note 
for $60.37, $12.96 of which was interest 
in advance on policy loan, in determin- 
ing whether transaction was a loan or 
payment of premium, the fact that the 
word “loan’’ could not be too strictly 
construed and that it was not neces- 
sary to creation of a loan that money 
should be paid on one hand and re- 
ceived on the other was to be consid- 
ered.—Paul y. Columbian Nat. Life 
Ins.Co., 15 A.2d 636,125 N.S. 350: 


N.Y.App.Div. Where insured over a 
period of years obtained. upon nine 
different occasions loans from insurer 
on the security of life policy, insurer 
had the right to apply part of the pro- 
ceeds of each succeeding loan in satis- 
fying the prior indebtedness plus ac- 
cumulated interest thereon, notwith- 
standing such practice resulted in com- 
puting interest upon interest.—Mills v. 
Equitable Life Assur. Soc. of U. S., 28 
N.Y.S.2d 1013, 262 App.Div. 907. 


Where insured, having obtained sev- 
eral loans on security of life policy, 
acquiesced in insurer’s practice of ap- 
plying part of the proceeds of each 
succeeding loan in satisfaction of prior 
indebtedness, plus accumulated interest 
thereon, after insured’s death bene- 
ficiary in action upon the policy, which 
insurer contended had lapsed, could 
not challenge the validity of such prac- 
tice on the ground that it constituted 


charging interest on interest, since 
compound interest voluntarily paid 
may be retained.—Mills y. Equitable 


Life Assur. Soc. of U. S., 28 N.Y.S.2d 
1013, 262 App.Div. 907. 


Provision of life policy that the 
amount of any loan is “a sum 
which, with interest, shall not exceed 
the cash value at the end of the then 
eurrent policy year’ gave insurer right 
to charge interest in advance on policy 
loans, where an appropriate credit 
was given for the prepayment so that 
practice of charging interest in advance 
did not result in a charge of more than 
6 per cent.—Mills v. Equitable Life As- 


Sur soc. of UU. Ss, 28) 9N.Y.S.20d 11013, 
262 App.Div. 907. 
Pa.Super. Ambiguity in language of 


provisions of life policy respecting 
loans on policy by insured would be 
resolved in favor of insured.—Murray 


(8 tot 


v. Prudential Ins. Co. of America, 18 
A.2d 820. k 
A provision in life policy permitting 
insured to borrow froin insurer with — 
interest at 5 per cent. per annum, pay- at 
able annually ‘fin advance” on security 
of policy, the insured not being obli- 
gated to repay loan, merely fixed the 
time within each regular annual period 
when interest accrued and when pay- 
ment was to be made, and provision ee 
could not be construed to authorize in- "ap 
surer to charge compound interest.— 
Murray y. Prudential Ins. Co. of Amer- ae 
ica, 18 A.2d 820. eg 
Unless the method of computation of 
interest on a loan obtained by insured © 
from insurer on a life policy is other-— 
wise clearly provided for, parties will — 
be deemed to have contemplated a pay- 
ment of interest computed only upon ~ 
principal sum borrowed.—Murray  y. He. 
Prudential Ins. Co. of America, 18 A. 
2d 820. ip hee 
A provision in life policy permitting — 
insured to borrow from insurer with 
interest at 5 per cent. per annum pay- ~— bs 
able annually in advance on security ~ 
of policy, insured not being obligated — 
to repay loan, authorized insurer to 
charge only simple interest on loan 
procured by insured, notwithstanding 
loan certificate provisions that interest, 
unless duly paid, should be added to ten 
loan and bear interest at same rate 
and on same conditions, especially — 
where policy purported to be final con- 
tract with regard to loans, and certi- — 
ficate was executed approximately 21 
years after execution of policy, and 
there was no new consideration for in- f 
sured’s execution of certificate—Mur- — 
ray v. Prudential Ins. Co. of America, _ 
18 A.2d 820. i. eg 
Where only consideration for insur- 
ed’s execution of a loan certificate in 
connection with procuring loan from 
insurer on life policy was granting 
of loan by insurer, and insurer was al- 
ready bound by terms of policy to — 
grant joan at simple interest insured’s 
promise in certificate to pay interest 
upon unpaid interest added to princi- 
pal was not supported by “good and | 
sufficient consideration’ and therefore 
was not binding upon insured.—Mur- — 
ray v. Prudential Ins. Co. of America, 
18 A.2d 820. 


§ 95 5 
C.C.A.Pa. Where ingsurer’s agent 
called upon insured, noticed that he 
was physically unable to move around 
as an active normal pérson could, but 
failed to transmit to insurer report of 
insured’s disability, failure to transmit — 
the claim was tantamount to a repre- — 
sentation to the insured that no claim 
was then cognizable under the policy, 
and agent’s knowledge was binding 
upon the insurer, which could not 
take advantage of insured’s inactivity . 
induced by the agent’s conduct.— © 
oan Life Ins. Co. vy. Moyer, 113 F.2d — 
Kan. In action for total and perma- 
nent disability benefits under life pol- ? 
icy, insurer was not “estopped” from | 
requiring proof of total and permanent 
disability as those terms were used in ry 
the policies by payment of benefits for 
several years without requiring proof 
of continuance of disability.—Fricke y. if 
Mutual Life Ins. Co. of New York, 106 
P.2d \677, 152 Kan, 525. oY 
Mo.App. An insurer’s refusal to al- 
low disability benefits and waiver of 
premium on ground that insured’s dis- 
ability was only temporary constituted 
“waiver” of proof of disability required 
by policy rider.—Lee v. Metropolitan 
Life Ins. Co., 144 S.W.2d 830. 
Pa.Com.Pl. Where the provisions of 
an insurance policy require proof of 
disability and the proofs submitted 
were not such as the company had a 
right to demand, such proof may be 
considered as waived if the insurance 
company positively declines to pay on 
some other ground than the lack of 
formality in the proof or evidence that 
was furnished.—Kotler vy. Prudential 
Ins. Co., 21 Wash. 12. 


§ 101 
N.J. By giving promise to pay note 
representing part of premium on life 


—_") 


insurer that policy entered 


policy, the insured incurred a personal 
obligation, suffered a detriment, and 
bestowed a benefit upon the insurer, 
which was sufficient to constitute valid 
and binding “consideration” for con- 
tinuance of the policy.—Paul v. Colum- 
bian Nat. Life Ins. Co., 15 A.2d 636, 
125 NJ.L. 350. 
§ 102 


Pa.Super. Where life policy premi- 
ums were payable annually in advance, 
but policy contained provision that 
premiums could be made payable in 
semiannual or quarterly installments in 
advance, the provision for annual pay- 
ments continued until something was 
done by insured indicating desire to 
change method of premium payments, 
—Reynolds y. Equitable Life Assur. 
Soe. of U. S., 15 A.2d 464, 142 Pa. 
Super. 65. 

§ 122 


C.C.A.Mo, In action to reinstate life 
policies which insurer claimed had 
lapsed for nonpayment of premiums, 
and to recover premiums paid during 
insured’s disability, evidence sustained 


finding for plaintiff on ground that in- 
peace total and permanent disability 
due C0) 


insanity, which disability 
brought into operation waiver of pre- 
mium clauses in the policies, occurred 
after issuance of the policies —Mutual 
Life Ins. Co. of New York v. Heil- 
bronner, 116 F.2d 855, certiorari de- 


nied 61 S.Ct. 829. 


In action to reinstate life policies 


which insurer claimed had lapsed for 


nonpayment of premiums, and to re- 
cover premiums paid during insured’s 
disability, wherein plaintiff’s claim was 
based on provisions for waiver of pre- 
miums in case of insured’s disability, 


trial court properly computed amount 


of recovery on basis of return of full 


premiums paid during disability, with- 
out including interest up to rendition 


of judgment, and insurer was not en- 


! titled to deduction of either compound 


or simple interest upon that part of 
premiums which it allegedly loaned to 
insured to make up the premium pay- 
ments.—Mutual Life Ins. Co. of New 


a York v. Heilbronner, 116 F.2d 855, cer- 
 tiorari denied 61 S.Ct. 829. 


_Ga.App. A false representation by 
into will 


permit policyholder at expiration of 


certain period to obtain a loan thereon 
from insurer is a fraud on which the 


one to whom the policy is issued may 
rely as basis for recovering back the 
premiums paid to insurer. Code 1933, 


-§ 56-519.—Life & Casualty Ins. Co. of 


‘Nashville, Tenn., v. Walker, 10 S.B.2d 


424, 62 Ga.App. 819. 


Ga.App. An insured who was en- 
titled to waiver of life policy premi- 
ums which were due after furnishing 
proof of total and permanent disabil- 
ity, did not state cause of action for 
recovery of premiums voluntarily paid 
after furnishing such proof, in absence 
of allegations that premiums were paid 
‘under an urgent necessity for their 
payment, or mistake of fact, or because 
of fraud or artifice practiced upon in- 
sured.—Massachusetts Mut. Life Ins. 
Co. y. Montague, 10 S.H.2d 279. 

N.Y. Where insurer rescinded a life 
policy, its obligation to return premi- 
ums paid could not be determined as 


though a valid contract continued to 


exist, and the law implied an obliga- 
tion on insurer’s part to refund premi- 
ums paid to insured or his estate, as 
against contention that amount of pre- 
miums paid was payable to beneficiary, 
since beneficiary’s rights fell with con- 
tract when policy was rescinded.—La 
Rocca v. John Hancock Mut. Life Ins. 
Co., 86 N.H.2d 126, 286 N.Y. 233, af- 
firming 25 N.Y.S.2d 132, 261 App.Div. 
260, affirming 19 N.Y.S.2d 942, 174 
Mise. 89, appeal granted, 26 N.Y.S.2d 
495, 261 App.Div. 943. 

N.Y. A judgment for costs recov- 
ered by insurer against beneficiary in 
his individual capacity in an action on 
a life policy could not be set off 
against amount of premiums recovera- 
ble in an action against insurer by the 
same person in his capacity as admin- 
istrator of insured’s estate.—La Rocca 
y. John Hancock Mut. Life Ins. Co., 36 


LIFE INSURANCE 
N.E.2d 126, 286 N.Y. 2338, 


25 N.Y.S.2d 132, 261 App.Div. 260, af- 
firming 19 N.¥.S.2d 942, 174 Misc. 89, 


appeal granted 26 N.Y.S.2d 495, 261 
App.Div. 943. : 
N.Y.App.Div. Where, in beneficiary’s 


action on life policy, policy had been 
declared void because of fraudulent rep- 
resentations of insured, and in order to 
complete rescission insurer had pleaded 
offer to return premiums, and insurer 
had secured a judgment for costs, in- 
surer could not set off such judgment 
against amount of premiums which in- 
sured’s administrator sought to recover 
in subsequent action, notwithstanding 
beneficiary was the administrator of in- 
sured’s estate, since the estate was not 
being enriched by insured’s fraud but 
was merely recovering back what insur- 
er was required to repay on electing 
to rescind.—La Rocca v. John Hancock 
Mut: Life Ins. Co., 25> N.Y¥-S.2d_ 132, 
261 App.Div. 260, affirming 19 N.Y.S.2d 
942, 174 Mise. 89. 

N.Y.App.Div. Evidence did not sup- 
port verdict for plaintiff in action to 
recover on insurance policy for total 
and permanent disability and to re- 
cover premiums paid under protest.— 


Schwartz v. Prudential Ins. Co. of 
America, 28 N.Y.S.2d 216, 262 App. 
Div. 854. 

Pa. Where life policy provided for 


payment of benefits on receipt by in- 
surer of due proof of total and perma- 
nent disability of insured and insured 
made voluntary payment of premiums 
after claim was rejected, premiums 
could not be recovered.—Astrin vy. Met- 
ee Life Ins. Co.,.17 A.2d 887, 341 
a. 


Pa.Super. In assumpsit action to re- 
cover total and permanent disability 
benefits under life policies, trial court 
properly disallowed voluntary premium 
payments made by insured after dis- 
ability began and before suit was 
brought.—_Feigenbaum y. Prudential 
Ins. Co. of America, 19 A.2d 542, 144 
Pa.Super. 412. . 


Tenn.App. In action on life insur- 
ance policy, court properly directed 
Jury to allow plaintiff interest on 
amount of policy from date of insur- 
ed’s presumed death and recovery of 
premiums paid between such date and 


bringing of action.—Supreme Liberty 
oe Ins. Co. v. Pemelton, 148 S.W. 
Tex.Civ.App. Where insured having 


policies containing waiver of premium 
riders, after becoming totally and per- 
manently disabled did not discuss poli- 
cies with son who took over insured’s 
business and son did not have access 
to the policies but paid premiums as 
they became due by checks drawn on 
insured’s account until advised by in- 
surer’s agent of waiver of premium 
provision, insurer could not defeat ac- 
tion of insured’s executrix for premi- 
ums paid from time insured became 
totally and permanently disabled until 
premium waiver provision was invoked 
on ground that son was a mere “volun- 
teer” in making payment, and that 
there was no mistake of fact on part of 
insured in paying premiums.—National 
Life & Accident Ins. Co. v. Harris, 149 
S.W.2d 286, error dismissed, judgment 
correct. 

Where life insurer was not misled 
or prejudiced by fact that son paid 
premiums on his father’s policies con- 
taining premium waiver rider during 
total disability, insurer could not de- 
feat an executrix’ action to recover 
premiums voluntarily paid by son 
when acting for his father during pe- 
riod of total and permanent disability 
on ground that payment made under 
“mistake of fact’? is not recoverable 
where payee is misled or prejudiced by 
mistake.—National Life & Accident Ins. 
Co. v. Harris, 149 S.W.2d 286, error 
dismissed, judgment correct. 

Tex.Civ.App. Where executrix sought 
to recover premiums paid on life poli- 
cies containing premium waiver rid- 
ers while insured was totally and per- 
manently disabled, refusal to make 
finding that insured until his death had 
full management of his personal af- 
fairs and that son managed only busi- 


affirming 


ness, was not error under the evidence. 
—National Life & Accident Ins. Co. v. 
Harris, 149 S.W.2d 286, error dis- 
missed, judgment correct, 

§ 123 ; . : 

Cal. The insured’s property right in 
life insurance may be passed by in- 
sured by transfer, will or succession. 
St.1935, p. 638, § 10130.—Cook v. Cook, 
111 P.2d. 322. 

The statutes authorizing transfer of 
life insurance without notice to insur- 
er, unless expressly required, to any 
person, whether he has an insurable in- 
terest or not, cannot be altered or frus- 
trated by contract, because of reasons 
founded on public policy. Civ.Code, §§ 
2764, 2765; St.1935, p. 638, §§ 10130, 
10131.—Cook v. Cook, 111 P.2d 322. 

N.Y.App.Div. Where life insurance 
policies permitted change of benefi- 
ciaries and assignment of policies by 
insured and subsequent indorsements 
thereon did not limit or restrict such 
rights, rights of assignee of policies 
are superior to those of named bene- 
ficiaries in proceeds thereof.—Downey 
v. Stieglitz, 28 N.Y.S.2d 528, 262 App. 
Div. 874. 

Wis. Where insured, on_ receiving 
loans from bank, assigned life policies 
to bank to secure all debts then exist- 
ing and thereafter incurred, and in- 
sured procured the signed consent of 
the beneficiary who understood that the 
assignment was to secure merely the 
loan made at the time of the assign- 
ment, the assignment nevertheless se- 
cured all debts of insured to the bank. 
—Beck vy. First Nat. Bank of Madison, 
298 N.W. 161, 238 Wis. 346. 

Daughter who was insured by life 
policies could lawfully assign the 
policies to secure her debts without the 
consent or joinder of her mother who 
was the beneficiary.—Beck v. First Nat. 
Bank of Madison, 298 N.W. 161, 238 
Wis. 346, 


§ 129 

Cal.App. A property settlement in- 
corporated in divorce decree requiring 
that a husband reinstate and keep in 
full force a life policy and that his two 
children be named beneficiaries there- 
of, effected an “equitable assignment’ 
of proceeds of policy and children were 
entitled on their father’s death to such 
proceeds, notwithstanding father’s fail- 
ure to name his children as_ benefi- 
Garter a vy. Chilwell, 105 P.2d 
122. 


In action to recover proceeds of life 
policy brought by children of insured 
who was directed in divorce decree to 
name children as beneficiaries of life 
policy but who failed to do so, fact 
that policy included a provision for 
disability benefits to insured during 
his lifetime was not material on the 
question of equitable assignment, 
where insured did not avail himself of 


such privilege.—Chilwell y. Chilwell, 
105 P.2d 122. 
Ga. Evidence that spouses agreed 


that wife would purchase endowment 
policy naming husband as_ beneficiary 
if wife died within twenty years, and 
that husband would pay premiums, 
that policy reserved no right to change 
beneficiary, that husband agreed that 
if wife would pay premiums she could 
hold policy until he repaid her amount 
advanced, and if he did not repay she 
could have the policy, that wife paid 
premiums husband repeating his 
promise, and that spouses were di- 
vorced some 14 years after a policy 
was issued, failed to show an “equi- 
table assignment” of policy to wife or 
any right on wife’s part to have policy, 
reformed or to have a decree excluding 
husband from any claim, right or de- 
mand under policy.—Blount v. Metro- 
politan Life Ins. Co, 15 S.H.2d 413. 

Pa.Com.Pl. An aunt who supported 
a nephew, knowing that his parents 
had abandoned him, that he was of 
unreliable tendencies, that she might 
again be called upon to assist him and, 
in case of death provide a funeral for 
him, had an insurable interest in his 
life, and may recover the proceeds of 
a policy issued on application of her 
mother, and upon which the aunt paid 
the premiums for many years although 


i 


wife as beneficiary to 


e 


ed to her b 
assignment. 1, 


] an Mut. 


el.Co A 
134 — aunt 
ssignment of a pol- 
icy to secure a debt is not an “abso- 
lute assignment” where it is not clearly 
evidenced that it is so intended, espe- 
cially where premiums are charged to 
debtor, and an assignment which lim- 
its extent of recovery, and which is in 
effect one for security for advances 
will operate as a contract for security 
only, and although an assignment is 
absolute on its face, entire transaction 
must be inquired into by court and 
interest should be limited to sum or 
amount which it was intended should 
be secured.—Mutual Life Ins. Co. of 
New York y. Illinois Nat. Bank of 
Springfield, Ill., 34 F.Supp. 206. 

Whether an assignment of policy is 
absolute in form or as collateral se- 
curity, equity will regard assignment 
as collateral security if such be the 
fact.—Mutual Life Ins. Co. of New 
-York v. Illinois Nat. Bank of Spring- 
field, Ill., 34 F.Supp. 206. 

Ga. In suit by insured against his 
employer to recover total and perma- 
nent disability benefits paid to em- 
ployer by insurer under life policy in 
amount in excess of indebtedness of 
insured to his employer, to have as- 
signment of policy to insured’s em- 
ployer cancelled, and to enjoin in- 
surer from paying further benefits to 
insured’s employer, evidence authorized 
recovery by insured on ground that 
policy was delivered or assigned by 
insured to his employer merely as col- 
lateral security for the repayment of 
certain indebtedness, and that employer 
received sufficient payments to satisfy 


his claim.—Davidson y. Turner, 12 S. 
' BH.2d 308. 191 Ga. 197. 


Ky. “Public policy’ forbidding a 
stranger to speculate on the life of 
‘one in whose continued life he has no 
insurable interest did not forbid the 
pledging of a life insurance policy to 
‘a creditor of the insured ag collateral 
security for debt, notwithstanding that 
the pledge purported to be an absolute 
assignment of the policy, since it was 
enforeeable to the extent of the debt 
for which it was pledged.—Arrowood 
v. Duff, 152 S.W.2d 291, 287 Ky. 107. 


§ 136 

Cal.App. Where husband had embez- 
zled money of his employer and repre- 
sented to wife that unless life insur- 
ance policies were assigned to the em- 
ployer the husband would be prosecut- 
ed for embezzlement, and wife ac- 
quiesced, the statute which establishes 
as a disputable presumption that ac- 
quiescence followed from a -belief that 
the thing acquiesced in was conform- 
able to the right or fact was inap- 
plicable, especially where the employ- 
er had not authorized the representa- 
tions and had no knowledge of their 
having been made. Code Ciy.Proc. § 
1963, subd. 27—New York Life Ins. 
Co. v. Occidental Petroleum Corpora- 
tion, 111 P.2d 707, followed in Guardi- 
an Life Ins. Co. of America v. Occiden- 
tal Petroleum Corporation, 111 P.2d 
710 and Sun Life Assur. Co. of Canada 
vy. Occidental Petroleum Corporation, 
Ls Bead) 70; 

Where employee embezzled funds 
and employee and his wife who _ was 
beneficiary of employee’s life policies 
assigned policies to employer and exe- 
cuted contract guaranteeing validity of 
assignments and covenanting to de- 
fend title of assignee and where find- 
ings negatived any duress, menace, 
fraud or undue influence on part of 
employer, the wife was not entitled to 
rescind the assignments and contract 
after the employee’s death. Civ.Code, § 
1689.—New York Life Ins. Co. v. Occi- 
dental Petroleum Corporation, 111 P.2d 
707, followed in Guardian Life Ins. Co. 
of America v. Occidental Petroleum Cor- 
poration, 111 P.2d 710 and Sun Life 
Assur. Co. of Canada v. Occidental Pe- 
troleum Corporation, 111 P.2d 710. 

Where employee and wife for purpose 
of liquidating indebtedness to employer 
assigned employee’s life policies naming 
employer and 


ro 
icies, but paid no premiums after 1931, 


and employer paid premiums until em- 
Ployee’s death on April 23, 1937, the 
wife was “estopped” from rescinding 
the assignments. Code Civ.Proc. § 1962, 
subd. 3.—New York Life Ins. Co. v. Oc- 
cidental Petroleum Corporation, 111 
P.2d 707, followed in Guardian Life 
Ins. Co. of America v. Occidental Pe- 
troleum Corporation, 111 P.2d 710 and 
Sun Life Assur. Co. of Canada v. Occi- 
dental Petroleum Corporation, 111 P. 
2d 710. ; 

N.J. "Where deceased refused for 
two years to assign life insurance to 
his debtor despite alleged threats of 
debtor to obtain judgment on de- 
ceased’s notes and to post notices of 
levy unless additional collateral were 
given but, after death of deceased’s 
wife who had been beneficiary of the 
insurance, deceased assigned part of 
his insurance to secure a portion of 
his indebtedness, the assignment was 
voluntary, and was not void as being 
result of “duress’’, threats, and com- 
pulsion.—Prudential Ins. Co. of Ameri- 
ca v. Fidelity Union Trust Co., 15 A. 
2d 888 128 N.J.Eq. 327. 

§ 140 

Va. Provisions of an insurance pol- 
icy requiring written notice of an as- 
signment or a change of beneficiary to 
be given to insurer are for insurer’s 
benefit.—Fidelity & Deposit Co. of 
Maryland v. Moore, 14 §.H.2d 307, 177 
Va. 341. 


§ 145 
Tenn. In hospital receivership pro- 
ceeding, wherein life insurance com- 


pany claimed right to set off amount 
of hospital corporation’s bonds pur- 
chased by such company against its 
liability on life insurance policies, as- 
signed to hospital by insured “as its 
interest may appear” by attached rid- 
ers, it was incumbent on hospital or 
receiver thereof to establish what such 
interest was, and hospital took noth- 
ing under assignments, in absence of 
proof of such interest.—John Bouchard 
& Sons Co. v. Nashville Protestant Hos- 
pital, 146 S.W.2d 956. 
§ 149 

Mich. Evidence supported finding 
that father had paid alleged indebted- 
ness owing daughter, so that daughter 
was not entitled to a lien on life policies 
in her possession to secure alleged in- 
debtedness.—Grudzien vy, Ziolkowski, 
293 N.W. 714, 294 Mich. 451. 

1 


54 
*Zowa. To establish cancellation of 
life insurance policy by parties’ agree- 
ment or consent, meeting of parties’ 
minds on proposition that policy 
should be canceled, without reference 
to terms thereof, must be shown.— 
Noble v. United Ben. Life Ins. Co., 297 
N.W. 881, 230 kowa 471. 
§ 156 
U.S.N.Y. Surrender of a life policy 
represents only one of the rights of the 
insured or beneficiary, but that right 


is one of the substantial legal inci- 
dents of ownership.—Guggenheim vy. 
Rasquin, 61 S.Ct. 507, affirming 110 


F.2d 371, reversing 28 F.Supp. 322, cer- 
tiorari granted 61 S.Ct. 10. 

D.C.Fla. Insured’s erroneous impres- 
sion at time of surrendering life in- 
surance policy to insurer for cash sur- 
render value thereof that disability 
from which he suffered was not total 
and permanent within provision of poli- 
cy, for payment of total permanent dis- 
ability benefits was not chargeable to 
insurer so as to create basis for relief 
on ground of mutual mistake of fact.— 
Barco y. Penn Mut. Life Ins. Co. of 
Philadelphia, 36 F.Supp. 932. 

Minn. The provision of statute limit- 
ing a loan or surrender charge to 2% 
per cent. of the amount insured is ap- 
plicable to single premium life pol- 
icies, and hence single premium life 
policies cannot lawfully include provi- 
sion for a higher loan or surrender 
charge in subsequent policy years. 
Mason’s Minn.S8t.1927, §§ 3392, 3400, 
3402, 3402(7, 8).—John Hancock Mut. 
Life Ins. Co. v. Yetka, 295 N.W. 409. 

S.C. Where mother, daughter, and 
insurer intended’ that contract of in- 
surance should be issued on life of 


pay premiums on the pol- 


\ ie MY § 159 
daughter for purpose of enabling moth- 
er to obtain benefits thereof, the inten- _ 
tion could be given legal effect and 
when it was carried out through pay- ~~ 
ment of consideration to mother for, | 
cancellation of contract, the intention — 
of the daughter as well as that of the 
insurer and the mother had been given ~ 
effect.—Rice v. Palmetto State Life Ins. 
Co., 13 S.H.2d 493, 196 S.C. 410. : 


g§ 158 i 
Ga.App. An insurance company ; 
seeking to cancel a life policy for fraud tS 
in procurement of reinstatement of pol-  — 
icy after it had lapsed was not pre- | 
cluded from offering application for ~ 
reinstatement in evidence, though ap- — 
plication for reinstatement was not at- 
tached to the policy. Code 1933, § 56- 
904.—Life & Casualty Ins. Co. vy. Da- Ys 
vis, 10 S.H.2d 129, 62 Ga.App. 832. se 
N.J.Ch. A bill, which alleged that 
insured in making application for life 
policy made a false representation as xi 
to a medical examination indicating 
that he was in bad health, on its face 
showed ground for equitable relief in 
insurer’s suit to rescind life policy 
and restrain law action on policy, — 
though the bill expressly disclaimed 
any charge that insured made _ the “Aes : 
statement with fraudulent intent.—Met- ; 
rtopolitan Life Ins. Co. v. y 
A.2d 548, 128 N.J.Eq. 391. mi 
Where bill, in insurer’s suit to re- 
scind a life policy and to restrain a ~ 
pending action on the policy on ground 
that insured in making application for 
the policy made a false statement con- 
cerning a medical examination indi- ~— 
cating that insured was in bad health, __ 
was founded on an allegation of mis- — 
statement of a material fact, and legal 
fraud was expressly disclaimed, chan- . 
cery would retain jurisdiction even ~ 
though there might be evidence of in- 
tentional fraud.—Metropolitan Life Ins. 
ean v. Babb, 16 A.2d 548, 128 N.J.dq. ~ 
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§ 159 
In suit to recover premiums 
paid on life and casualty policy. which — 
provided that, if policy was maintained — 
in continuous, force without delinquen-_ te 
cy for 10 years, policy would be = 
deemed fully paid up, petition which ~ 
alleged that insured had paid premi-: 
ums for 10 years and earned right to — 
paid-up policy and that in reply to — 
claim for disability benefits, insurer 
had written that policy had lapsed for 
nonpayment of premium and _ hence 
policy was not in force, and ‘‘we have 
no liability in connection with any 
claim previously presented or any claim yt ie 
which you propose to present and the © 
policy is void’, stated cause of action 
on theory that insurer’s repudiation 
was more than a mere refusal to pay 
benefits claimed but constituted a re- — 
pudiation of entire contract.—Adams y. 
titer cere Casualty Co., 12 S.E.2d > 
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Pa 


S.C. Evidence that insured 
claim for and wags paid sick benefits 
under two policies of insuranee for | 
three weeks, and that insured demand- 
ed a blank on which to file claim for 
fourth week’s benefits but insurer re- 
fused to furnish blank, was insufficient 
to establish a fraudulent breach of 


policies, accompanied by a fraudulent 
act, so as to entitle insured to punitive \ 
damages.—King vy. North arolina é 


Mut. Life Ins. Co., 9 S.H.2d 788, 194 a 
SiC. 367. ; 

S.C. In actions by insured for fraud- 
ulent cancellation of life insurance pol- 
icies, evidence held sufficient to take to 
jury fact issue as to whether premiums 
were paid up so as to keep policies in 
force to date of cancellation.—Straw- 
horn v. Standard Mut. Life Ass’n, 12 
§$.H.2d 4, 195 8.C. 448. 

In actions by insured for fraudulent 
cancellation. of life insurance policies, 
whether insurer was authorized to 
charge an initiation fee for issuing pol- 
icies was immaterial where evidence 
tended. to show that initial cash pay- 
ment by insured was sufficient not 
only to pay premiums credited to 
such payment but also the initiation 
fee.—Strawhorn v. Standard Mut. Life 
Ass’n, 12 S.E.2d 4, 195 S.C. 448. 


§ 159 


In insured’s action for fraudulent 
cancellation of life insurance policies, 
where evidence disclosed that insurer 
knew of illegality of a provision of 
policies when issued, which illegality 
did not affect validity of contract of 
insurance, nor warrant cancellation of 
policies, evidence warranted submission 
to the jury of issue of punitive dam- 
ages.—Strawhorn y. Standard Mut. Life 
Ass’n, 12 S.B.2d 4, 195 S.C. 448. 


§.C. Where insured knew from in- 
terest notices which she received pe- 
riodically from 1933 to commencement 
of action in 1938, and from loan cer- 
tificates bearing her signature which 
were attached to life policy, that loans 
were charged against her, but she con- 
tinued all the while to pay interest 
charges without protest, and did not 
notify insurer of alleged forgery of 
signature on application for loans, even 

- if insured was defrauded, she was 
- ‘burred by her own conduct constitut- 
ing “waiver” from bringing action be- 
eause of the alleged fraud.—Bull v. 
Metropolitan Life Ins. Co., 12 S.H.2d 
24, 195 S.C. 536. . 


§.C. Where mother obtained policy 
on life of daughter, daughter executed 
a release to enable mother to cancel 
policy and obtain $100 cash settlement, 
daughter’s representative informed 
manager of insurer’s district office that 
she desired to return the $100, mana- 
ger informéd representative that he had 
no authority to accept the money, but 
would communicate with the home of- 
fice, later the the same day the repre- 
sentative was informed that insurer 
was willing to accept the money and 
letter was sent to the daughter’s attor- 
‘neys informing them of insurer’s will- 
-ingness to accept the money, but 
- daughter did not make good the tender, 
‘9 valid “tender” had not been made, 
and daughter was not entitled to main- 
fain an action for fraudulent cancella- 
tion of the policy.—Rice_v. Palmetto 
“State Life Ins. Co., 13 S.E.2d 493, 196 
i 410 


SC; 

Where policy on life of daughter was 
procured by mother who was named 
beneficiary, who paid premiums, and 
who retained policy in her possession, 
even if daughter was induced by fraud- 
ulent representations to execute release 
to enable mother to cancel policy and 
obtain cash settlement, daughter lost 
nothing which would enable her to 
maintain action against insurer for ac- 
tual and punitive damages for fraudu- 
lent cancellation of policy.—Rice_ v. 
Palmetto State Life Ins. Co., 13 S.H.2d 
293) 196.58.C.5410. 


8.0. In action for damages for 
wrongful cancellation of life insurance 
_ policy, evidence, including extensive 
correspondence between insured and 
insurer, established that policy had 
lapsed for nonpayment of premiums.— 
Lester v. Guardian Life Ins. Co., 13 S. 
H.2d 627, 196 S.C, 357. 


, S.C. In action against insurer to re- 
cover damages for alleged scheme to 
defraud insured and _ beneficiary of 
rights under policy by causing policy 
to lapse and converting the premiums, 

evidence was insufficient for jury on 

‘issue of punitive damages.—Pinckney Vv. 

eae: Workmen, 14 S.E.2d 273, 196 
.C. 446. 


In action against insurer to recover 
damages for alleged scheme to defraud 
insured and beneficiary of rights under 
policy, where evidence was not’ sus- 
ceptible of a reasonable inference that 
insurer was guilty of a fraudulent 
breach of insurance contract accom- 
panied by a fraudulent act, verdict 
should have been directed for insurer 
on the issue of punitive damages.— 
Pinckney y. American Workmen, 14 S 
H.2d 278, 196 S.C. 446. 

In action against insurer to recover 
damages for alleged scheme to defraud 
insured and beneficiary of rights un- 
der policy by causing policy te lapse 
and converting the. premiums, where 
policy provided for payment of premi- 
ums at home office but contemplated al- 
ternative payment to an agent or col- 
lector, evidence of agent’s refusal to 
eall for and receive monthly premiums 
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in violation of his promise to do so was 
sufficient for jury on issue of actual 
damages, notwithstanding evidence of 
insurer’s willingness to receive premi- 
ums at its home office.—Pinckney_ Vv. 
nee Workmen, 14 S.E.2d 273, 196 
.C. 446. 


In action against insurer to recover 
damages for alleged scheme to defraud 
insured and beneficiary of rights un- 
der policy by causing policy to lapse 
and converting the premiums, where 
there was no evidence that insured 
could not again procure insurance simi- 
lar to that lapsed, charge that actual 
damages would be such premiums as 
were paid less value of protection af- 
forded insured during time that policy 
was in force, plus any damage that in- 
sured may have suffered from breaking 
of the insurance contract measured by 
difference between premium at time in- 
sured took out original policy and pre- 
miums she would have to pay out at 
later age if she could:-take out other in- 
surance was proper.—Pinckney Vv. 
ance Workmen, 14 §.H.2d 273, 196 

.C. 446. 


S.C. In action by insured to recover 
actual and punitive damages for al- 
leged breach of life policy, accompa- 
nied by an act of fraud, wherein in- 
surer denied the fraud and alleged 
that policy had lapsed for nonpayment 
of premium, where insured and her 
witnesses testified that premium was 
paid within grace period to agent at 
his home, and agent denied that the 
premium was so paid but admitted 
that premium was paid after grace 
period had expired, whether premium 
was paid within grace period was for 
the jury.—Weaver v. Metropolitan Life 
Ins. Co., 15 S.B.2d 673; 197 S.C. 363. 


In action by insured to recover ac- 
tual and punitive damages for alleged 
breach of life policy, accompanied by 
an act of fraud, where there was evi- 
dence that insurance agent falsely in- 
formed insured that it was necessary 
to have her policy checked every sev- 
en years to keep it in force, and that 
she was falsely informed that policy 
had lapsed for nonpayment of premi- 
um, but agent denied that he had ever 
so informed insured, whether fraud 
had been practiced upon insured as 
she alleged was for the jury.—Weaver 
v. Metropolitan Life Ins. Co., 15 S.B. 
20 63; ALO ES eee aO3e 


Tex.Civ.App. Under statute provid- 
ing that in actions against mutual im 
surance companies arising under any 
policy or-contract of insurance issued 
by the corporation venue shall lie in 
the county where policyholder or bene- 
ficiary resides, action for present value 
of life policy on ground of wrongful 
eancellation could be maintained in 
county of residence of policyholder. 
Vernon’s Ann.Civ.St. arts. 2007, 4859f, 
§ 17.—Edmondson v. Underwriters Life 
Ins. Co., 153 S.W.2d 236. 


In action against statewide mutual 
assessment company for present value 
of life policy on ground of alleged 
wrongful cancellation, venue was prop- 
erly laid in the county of the policy- 
holder’s residence under exception of 
the venue statute relating to actions 
against insurance companies. Ver- 
non’s Ann.Civ.St. art. 1995, subd. 28a. 
—Edmondson vy. Underwriters Life Ins. 
Co., 153° S.W.2d. 236. 


Wash. Where insurer wrongfully 
cancels, repudiates, or terminates the 
contract, insured may at once elect to 
consider the policy at an end and re- 
cover its just value or damages, may 
institute proceedings to have the pol- 
icy adjudged to be in force, or may 
tender the premiums and, if acceptance 
is refused, wait until the policy be- 
comes payable and test the forfeiture 
in a proper action on the policy.— 
Franklin y. Northern Life Ins. Co., 104 
Perdis 

The rule for determining damages 
for repudiation of policy, bottomed 
upon the, difference between cost of re- 
pudiated policy and the cost of new 
insurance, was not applicable, where 
insured was no longer an insurable 


risk.—Franklin y. Northern Life Ins. 

Co., 104 P.2d 310. mS 
See Tinkness v. 

ance Co. [1941] 1 Dom.L.R. 803. 
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§ 160 , 
Ga. In a life policy which reserves 


to insured a right to change bene- 
ficiary, beneficiary by a mere payment 
of premiums, without any valid con- 
tractual obligation so to do, would ac- 
quire no right to notice of an intended 
eancellation of policy under an agree- 
ment between insurer and insured.— 
Bankers Health & Life Ins. Co. Vv. 
Crozier, 14 S.W.2d 717, answer to certi- 
fied question conformed to 16 S.B.2d 
65 


Ga.App. Where beneficiary in life 
policy has no vested interest but mere- 
ly an expectancy because of reserva- 
tion to insured of right to change 
beneficiary, insured can cut off benefi- 
ciary’s rights by surrendering the pol- 
icy for cancellation—Bankers Health 
& Life Ins. Co. v. Crozier, 16 S.E.2d 
65, conforming to answers to certified 
questions, 14 §.H.2d 717. ; 

Il.App. A complaint which alleged 
that plaintiff was named as beneficiary 
in policy insuring life of her husband, 
which policy contained provision for 
payment of benefits in event of perma- 
nent total disability together with 
abatement of premiums, that after pol- 
icy had been in force for a number 
of years beneficiary and insured sep- 
arated, beneficiary continuing to pay 
premiums on policy, that beneficiary 
was unable to keep informed as to in- 
sured’s whereabouts or 
health, and that, beneficiary entered 
into agreement with insurer for sur- 
render of policy at time insured was 
totally and permanently disabled be- 
cause she did not know of insured’s 
state of health, stated a cause of ac- 
tion for rescission of agreement for: 
surrender of policy and for reinstate- 
ment of policy on ground of ‘mutual 
mistake of fact’’—Boyd yv. A®tna Life 


ys Co., 35 N.EH.2d 99, 310 Ill.App. 
§ 166 
Pa.Super. Under insurance company 


law providing that application should 
not be considered a part of insurance 
policy or contract unless attached to 
policy, an insurance company is pre- 
cluded from defending on false repre- 
sentations in application unless exact 
copy of application, including alleged 
false representations, and dated in ac- 
cordance therewith, is attached to and 
Sette erat A Supa on P.S. 441.— 
atson v. etropolitan Life Ins. 
21 A.2d 503. cee 
§ 167 


C.C.A.Miss. Under Mississippi law, 
falsity of ‘a representation in applica- 
tion for life policy will not invalidate 
policy if misrepresentation is not ma- 
terial to the risk and is not fraudu- 
lent.—New York Life Ins. Co. v. Lowe, 
119 F.2d 740. 


D.C,Pa. Where statements in an ap- 
Plication for insurance are to be 
deemed representations rather 
warranties, the insurer in order to 
avoid the policy must show they were 
false and that the insured knew they 
were false or otherwise acted in bad 
faith in making them.—Hquitable Life 
Assur. Soe. of U..S. v. Saftlas, 38 FF. 
Supp. 708. 

Ark. Under provisions of application 
for life policy whereby insured war- 
ranted that all answers in the appli- 
cation were true and that all state- 
ments therein should be warranties 
and agreed that application should 
form part of policy, answers to ques- 
tions propounded to insured in his ap- 
plication were ‘‘warranties” and _ the 
application became part of the policy, 
so that if insured gave false answers 
to material questions there could be 
no recovery on policy.—Woodmen of 
the World Life Ins. Soc. v. Sanders, 
145 S.W.2da 28. 

Fla. False answers, made by in- 
sured in good faith, to questions in 
application for life insurance policy, 
do not  vitiate policy.—Metropolitan 
Life Ins. Co. v. Poole, 3 So.2d 386. 

Ind, Fraud does not make a “war- 


Mutual Life Assur- 


his state of ' 
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A “warranty” is created by appro- 
priate language in insurance contract, 
and is made effective as such when 
' fraud is shown, and if there is no 

* fraud, the language, though in terms 
; ot a warranty, is by statute given the 
effect of a ‘representation’ only. 
; Burns’ Ann.St. § 39-4206(5).—New 
Z York Life Ins. Co. v. Kuhlenschmidt, 
4 33 N.E.2d 340. 

§ Mass. Generally, in representations 
in application for insurance, substan- 
tial truth in everything material to 
the risk is all that is required of ap- 
plicant for policy at common law.— 

Metropolitan Life Ins. Co. v. Burno, 33 

NN: 20/519, 309) Mass. ‘7, 

Mass. An innocent. misrepresentation 
-in insurance application may be “con- 
— structive fraud’ where applicant states 

as a fact something material to risk 
which was susceptible of knowledge, 
and the statement turns out to be un- 
true, although applicant believes the 
statement to be true, and in such cir- 
cumstances the representation may fur- 
nish ground for avoidance of policy at 
common law, where parties agree that 
representation is material, whether or 
not representation is actually material. 
—Metropolitan Life Ins. Co. vy. Burno, 
33 N.E.2d 519, 309 Mass. 7. 
: N.Y.Sup. Where application signed 
a by insured and attached to the policy 
contained statements relating to a ma- 
terial fact upon which the insurer was 
entitled to rely and did in fact rely, 
and such statements were false, the 
_-—s«#policy was vitiated even though state- 
bei ments may have been innocently made. 
—Nagor v. New York Life Ins. Co., 26 
N.Y.S:2d 778. 

Pa.Super. References to the applica- 
tion in life policy, stating that policy 
and application constituted the entire 
contract and that no statement should 
avoid the policy unless contained in 
the application, were to the application 


a when and as made by insured.—Wat- 
a Le ee epolian Life Ins. Co., 21 A. 


A representation in application for 
life insurance will not avoid policy 
unless it is material and false and is 
known by applicant to be false.—Wat- 
son vy. Metropolitan Life Ins. Co., 21 
A.2d 503, 


Tex.Civ.App. The constituent  ele- 
ments of a “misrepresentation” voiding 
liability on a policy are the making 
of the representation, the falsity there- 
of, reliance thereon by the insurer, the 
intent to deceive on the part of the 
insured in making the misrepresenta- 
tion, and whether the misrepresenta- 
tion was material to the risk or the 
facts represented contributed to the 
loss in maturing the policy, and with- 
out the concurrence of each of the ele- 
ments a misrepresentation does not 
constitute a cause of action for the can- 
cellation of the policy and is not a 
valid defense to liability.—General 
American Life Ins. Co. v. Martinez, 149 
S.W.2d 637, error dismissed, judgment 
correct. 

Tex.Civ.App. A material misrepre- 
sentation made without intent to de- 
ceive, though false, does not defeat 
recovery on life policy.—General Amer- 
jean Life Ins. Co. v. Martinez, 149 S. 
W.2d 637, error dismissed, judgment 
correct. 


§ 170 ny 

D.C.La. The risk caused by partici- 
pation in aeronautics is serious and 
misrepresentations on such subject are 
“material misrepresentations”’. Act La. 
No. 52 of 1906, as amended and re- 
enacted by Act La. No. 227 of 1916.— 
Warren y. New York Life Ins. Co., 37 
F.Supp. 358. 

A life policy obtained under false 
representations by applicant concern- 
ing his participation in aeronautics 
must be considered as an indivisible 
whole, so that there could be no recov- 


dake 


on when such representations 
were false, notwithstanding that in- 
sured passed physical examination, 
made no false statements concerning 
physical a Apa be and was killed in 
automobile accident.—Warren v. New 
York Life Ins. Co., 87 F.Supp. 358. 

Ind.App. If representations in an 
application for life insurance with to- 
tal and permanent disability benefits 
are false and material, and are such as 
would have influenced 
er on application in regard to whether 
it would grant insurance, policy will 
be vitiated unless insurer has by its 
conduct and with knowledge of the 
facts waived the right to claim that 
policy is vitiated.—Guardian Life Ins. 
Co. of America y. Barry, 32 N.E.2d 
5919, 

Mass. Under life policy providing 
that all statements made by insured 
should in the absence of fraud be 
deemed representations, not warranties, 
and that no statement should avoid the 
policy or be used in defense of a claim 
unless it be contained in the applica- 
tion, misrepresentations made by the 
insured were ineffective to avoid the 
policy unless representations were made 
with actual intent to deceive or related 
to a matter, the truth of which as 
compared with the representations in- 
creased risk of loss. G.L.(Ter.Ed.) .c. 
175, § 186.—Giannelli v. Metropolitan 
Life-Ins. Co., 29 N.H.2d 124. i 

Mass. Where insured did not have 
any medical knowledge and did not 
know at time of application or before 
issuance of life policy that he had can- 
cer of stomach, insured’s statement in 
good faith in application for policy 
that he had never had any ailment or 
disease of the stomach was a “repre- 
sentation” and not ‘‘warranty” or “con- 
dition”, and hence under statute the 
policy was not subject to rescission 
because of such false statement. G.L. 
(Ter.Ed.) c. 175, § 186.—Metropolitan 
Life Ins. Co. v. Burno, 33 N.H.2d 519. 
309 Mass. 7. : 

Mass. If insured makes warranty in 
application for insurance, exact and 
literal truth is a necessary condition 
of insured’s right to recover, however 
immaterial the statement may be, and 
however honest may have been in- 
sured’s conduct.—Metropolitan Life Ins. 
nai vy. Burno, 33 N.H.2d 519, 309 Mass. 


The statute providing that insured’s 
misrepresentation or warranty in nego- 
tiation of policy is not material and 
will not defeat policy unless made with 
actual intent to deceive, or unless mat- 
ter misrepresented or made a warranty 
increased the risk of loss, was intended 
to make breach of warranty no more 
onerous for insured than a false rep- 
resentation. G.L.(Ter.Ed.) ec. 175, 
186.—Metropolitan Life Ins. Co. v. 
Burno, 33 N.H.2d 519, 309 Mass. 7. 

Okl. For an insurer to escape lia- 
bility on a life policy on ground that 
insured misrepresented material matters 
in application for policy, insurer must 
show that answers were untrue, and 
made wilfully false, fraudulent and 
misleading, and in bad faith, and the 
burden of proof in that respect is on 
the insurer, in action to cancel policy.— 
Republic Life Ins. Co. v. Tourtellotte, 
105 P.2d 254. 

Where material representations by 
applicant for life policy are relied on 
by insurer, and they are untrue and 
known by applicant to be untrue, the 
policy is invalidated without proof of 
actual conscious design on part of ap- 
plicant to defraud, intent to defraud be- 
ing inferred from the making of the 
false representations.—Republic Life 
Ins. Co. v. Tourtellotte, 105. P.2d 254. 

Pa.Super. As to warranties, an in- 
surer may avoid liability on an or- 
dinary life certificate by showing the 
falsity of statements material to the 
risk, irrespective of insured’s knowl- 
edge of their falsity or his good faith 
in making them.—Gardocki y. Polish 
Nat. Alliance of U. S. of America, 14 
A.2d 604, 141 Pa.Super. 53. 
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Ala, Insured’s age goes directly to 

risk covered by life insurance policy, 


action of insur-— 


t Cae: 


i a | Pa they R 
so that any substantial understatement 
of his age in application for insurance ,— 


is material misrepresentation, which _ Be 
presents good defense against liability ee 


on policy in toto, if insured dies with- 
in contestable period fixed by statute. 
Code 1923, §§ 8364, 8365.—Ginsberg v. | 22) 
Union Central Life Ins. Co., 198 So. ay 
855, 240 Ala. 299. i 
A provision in life insurance policy 
that, if insured’s age was misstated in | 
application, amount payable should be ~ 
such as premium paid would have pur- © , 
chased at correct age, imported agree- 
ment that any understatement of in- ct 
sured’s age, whether intentional or not, — 
should not be relied on by insurer ag 
misrepresentation avoiding policy, but | 
that full amount payable thereunder ~ 
should be sum which premium paid — 
would have purchased at correct age.— 
Ginsberg v. Union Central Life Ins. 
Co,, 198 So. 855, 240 Ala’ 299, spr 7) 
A provision in life insurance policy — 
that, if insured’s age was misstated in 
application, amount payable should be 
such as premium paid would have pur- 
chased at correct age, was in keeping 
with policy of justice and equality be. 
tween policyholders, as expressed by 
statute forbidding allowance of advan- 
tage to any policyholder of given class i 
by way of abatement of premiums or ~ 
in dividends or other benefits. Code 
1923, § 8371.—Ginsberg vy. Union Cen- 4 
tral Life Ins. Co., 198 So. 855, 240 Ala. 
299. eel Fn 
Ark. Where life policies provided Me 
that, if age was not truly stated in 
applications, benefits would be what the __ 
premiums paid would have purchased 


Co., 143 
1115. 


_ Ky. A recovery could not be had on 
industrial life policy containing sound 
health provision where at time of is- 
suance of policy insured was in ad- 
vanced stage of pulmonary tuberculosis — 
and was practically in a dying condi- — 
tion.—Western & Southern Life Ins. 
Co. v. Van Hoose’s Adm’x, 142 S.W.. 
2d 145, 283 Ky. 577. a 
Mo. Provision of life policy that, in 
case insured misstated his age, policy — 
would be in force for amount of in- 
surance premium would buy at the cor- — 
rect age, was valid.—Howard v. AStna — 
Life Ins. Co., 145 S.W.2d 113. pepe 
Tex.Civ.App. A standard and gener 
al provision of a life insurance policy. 
providing that if insured was past 65 
when policy was applied for, the bene- 
fits payable thereunder should be 50 
per cent. of the regular amount, related 
back to insuring clauses, which pro- 
vided certain benefits for loss by acci- 
dental injury and other benefits for, 
death of insured, while -between the — 
ages of 18 and 65, due to causes other 
than accidental injury, and obligated — 
insurer upon the natural death of in- 
sured, who was 70 years of age when 
policy was issued, to pay half of bene- 
fits provided for in insuring clause for ¥ 
natural death of insured while between cis 
ages of 18 and 65.—American Casualty hit 
& Life Co. v. Hays, 150 S.W.2d 816, 
error dismissed. OMe 
§ 174 he 
D.C.La. Where’ applicant for life ba 
policy stated that he had not engaged - — 
jn any aerial flights and did not con- 
template aviation, whereas he had en- 
gaged in aerial flight and enrolled as 
flying student on the same day that he Bs) 
took medical examination for insur- tS 
ance, and insurer suspended the policy 
upon discovery of the facts and asked 
applicant to give further information 
and accept aviation clause, policy was 
rescinded, if it was ever in force, for 
“material misrepresentations’” which 
constituted ‘warranties’ when fraudu- 
lently made. Act La. No. 52 of 1906 
as amended and re-enacted by Act La. 
No. 227 of 1916.—Warren v. New York 
Life Ins. Co., 37 F.Supp. 358. 


a right to know, 


is unimpeachable, 


representation” 
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Fla. An insurance company may ex- 
rrcise its discretion as to whether it 
will issue a policy of insurance up- 
on the life of any particular individu- 
al, and before it reaches a comclusion 
it is entitled to have such information 
as it may desire in regard to health, 
habits, and physical condition of ap- 
plicant—Thompson y. New York Life 
Ins. Co., 197 So. 111, 143 Fla. 534. 


abr dd 

C.C.A.Mich. Concealment by insured 
of a material fact, which insurer had 
or false statement 
in application for life insurance with 
Tespect to serious illness, hospitaliza- 
tion, or consultation with physicians 
bears a direct relation to the accep- 
tance of the risk and the hazard as- 
sumed by the insurer as matter of law, 
so as to bar recovery on policy, not- 
withstanding Michigan statute making 
falsity of statements as to immaterial 
facts no bar to recovery. Pub.Acts 
Mich.1917, No. 256, and pt. 3, c. 2, § 


17.—Great Northern Life Ins. Co. v. 
~ Vince, 118 F.2d 232. 
D.C.Pa. Where answers of insured 


concerning his health as well as con- 
sultation and treatment by physician 
within five years prior to application 
for insurance were knowingly false, the 
insurer was entitled to cancellation of 
the disability and double indemnity 
provisions in incontestable life policy.— 
Equitable Life Assur. Soc. of U. S. v. 


| Saftlas, 38 F.Supp. 708. 


Del.Ch. A representation by appli- 
eant for life insurance policy or rein- 
statement thereof that his health is 
good is expression of opinion, which 
if he had reason 


to and did believe that his health 


a was good at time of app ca lee 


Hquitable Life Assur. Soc. of 
vy. Wilson, 18 A.2d 240. 


Del.Ch. A statement by applicant 


for life insurance policy or reinstate- 


ment thereof that he has had no dis- 
ease or illness in not ‘‘material mis- 
warranting rescission 
of policy or reinstatement, unless he 
has knowingly had some _ disorder 
which so far affects his physical con- 
dition that it may reasonably be held 


to form material factor in estimating 


possible duration of his life, as dis- 
tinguished from mere temporary ail- 
ments or affections, which are not so 


serious or dangerous as to have bear- 


ka-Maryland Assur. 


is entitled to have such 


ing on his general health and continu- 
ance of life, and ordinarily pass away 
leaving no trace in applicant’s con- 


stitution or permanent injury to his 


system.—Equitable Life Assur. Soe. of 
U. S. v. Wilson, 18 A.2d 240. 

App.D.C. The design of the statute 
providing that if payment of a life 
policy is refused because of unsound 
health at or before date of policy, good 
faith of applicant and insured shall 
eonstitute a material element in deter- 
mining validity of policy, is to make 
its terms applicable in all eases in 
which the defense is that the insured 
had suffered, before issuance of policy, 
a serious injury or disease, and had 
eoncealed the truth from the insurer. 
D.C.Code Supp. V, T. 5, § 181b.—Hure- 
Co. v. Gray,-121 
F.2d 104. 


Fla. An insurance company may ex- 
ercise its discretion as to whether it 
will issue a policy of insurance upon 
the life of any particular individual, 
and before it reaches a conclusion it 
information 
as it may desire in regard to health, 
habits, and physical condition of ap- 
plicant.—Thompson v. New York Life 
Ins. Co., 197 So. 111, 143 Fla. 534. 


It is duty of an applicant for life 
insurance to answer truthfully ques- 
tions which he assumes to answer and 
which are to become part of his ap- 
plication and of the insurance contract. 
—Thompson vy. New York Life Ins. Co., 
197 So. 111, 143 Fla. 534. 

Ind. Whether undisclosed ailments 
of applicant for life policy were so 
serious aS to put a medical examiner 
on guard for further specific inquiry 
and examination before risk would be 
accepted, affected ‘materiality’ of mis- 
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representations concealing such _ail- 
ments.—New York Life Ins.’ Co. v. 
Kuhlenschmidt, 33 N.B.2d 340. . 
Mass. In determining whether false 
answer to question in application for 
life policy inquiring whether insured 
had ever had any ailment or disease 
of stomach, warranted rescission of 
policy, question called for only an 
opinion or statement to best of appli- 
cant’s knowledge and belief, in view of 
tule that questions of doubtful mean- 
ing in insurance application are con- 
strued against insurer drafting ques- 
tions.—Metropolitan Life Ins. Co. v. 
Burno, 33 N.E.2d 519, 309 Mass. 7. 
Mass. A misrepresentation in an ap- 
plication for life insurance that cancer 
does not exist increases the risk as a 
matter of law.—Metropolitan Life Ins. 
oo: v. Burno, 33 N.H.2d 519, 309 Mass. 


N.Y.App.Div. Recovery could not be 
had on policy containing provisions 
for disability benefits, where uncontra- 
dicted evidence established that in- 
surer would not have written such 
policy had the. true facts concerning 
insured’s indigestion been stated in in- 
sured’s application.—Sachs_ v. Penn 
Mut. Life Ins. Co. of Philadelphia, 28 
N.Y.S.2d 1016. 

Pa.Super. Where industrial life pol- 
icies were conditioned on the insured’s 
not having been attended by a physi- 
cian for a serious disease or complaint 
within two years of issuance of policy 
and on insured’s never having had any 
of certain enumerated diseases includ- 
ing cancer, insurer was relieved of lia- 
bility on proof that insured had suf- 
fered from cancer and had _ received 
medical attention therefor within two 
years of issuance of policy, notwith- 
standing insured had not been in- 
formed of his condition.—Pachter vy. 
Metropolitan Life Ins. Co., 19 A.2d 507. 


144 Pa.Super. 188. 
Pa.Super. A recovery on an insur- 
ance policy will not be permitted 


where insured intentionally withholds 
or conceals material changes in condi- 
tion of his health between date of his 
examination and delivery of policy of 
which he has knowledge and of such a 
nature as to affect his insurability and 
make him a hazardous risk.—Watson 
Bye eae Life Ins. Co., 21 A.2d 
Tex.Civ.App. Where application for 
life policy contained questions respect- 
ing applicant’s physical condition and 
past medical history and warranties 
under which applicant warranted that 
answers to questions were true, insur- 
er was entitled to true history of ap- 
plicant’s prior condition of health and 
treatments incident to applicant’s ill- 
ness, as well as applicant’s condition 
of health at time when insurer under- 
took to issue policy.—Hughes v. Amer- 
ican Nat. Ins. Co., 146 S.W.2d 470. 
Tex.Civ.App. Falsity of statements 
in application for life insurance policy 
as to insured’s health precludes recoy- 
ery on policy, in absence of waiver or 


estoppel.—Hunt v. W. O. W. Life Ins. 
Soc., 153 S.W.2d 857. 
§ 185 

C.C.A.Va. Breach of a “condition 


subsequent” avoids policy so that it no 
longer covers the risk insured against, 
but where life policy contains a sui- 
cide clause, suicide is simply not a 
“risk” insured against in the first in- 


stance.—New England Mut. Life Ins 
Co. v. Mitchell, 118 F.2d 414. 
Tex.Civ.App. The clauses. usually 


contained in life policies which provide 
that policy shall become void or its 
operation defeated or suspended or in- 
surer relieved wholly or partially from 
liability on happening of some event 
or doing or omission to do some act 
are not in a proper sense “conditions 
precedent,” but if they may be prop- 
erly called conditions, they are ‘‘con- 
ditions subsequent” and matters of 
defense which together with their 
breach must be pleaded and proved by 
insurer to defeat recovery on policy.— 
Blue Bonnet Life Ins. Co. v. Reynolds, 
150 S.W.2d 372, error refused. 

See Reynard v. Mutual Life Assur- 
ance Co, [1940] 3 Dom.L.R. 61 


. 
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C.C.A.Fla. Where insured, when first 
payment of premium under 17-payment 
provision of combination term and life 


policy became due, elected to pay on ~ 
annual basis of $182.65, executed pre- - 


mium extension note, dated October 13, 


1933, due January 13, 1934, in sum of 


$169, and paid $13.65 in cash under 
agreement providing that if note was 
not paid at maturity, insured would 
not be personally obligated to pay it 
and that any money received by insur- 
er would be retained as compensation 
for extension and as earned premium 
for carrying policy for full amount 
until due date of note, and on last 
due date of note as extended insured 
had paid only $138.90, policy lapsed 
for nonpayment of premium, and in- 
surer properly cancelled it.—Kansas 
Suulokoie Ins. Co. v. Freeman, 120 F. 


D.C.Fla. Under life insurance pol- 
icy, fixing time when total permanent 
disability benefits thereunder should 
become effective, if due proof of such 
disability was received by insurer 
within six months after commence- 
ment thereof, and providing that if 
such proof was not given within that 
time, such benefits should become ef- 
fective as of date six months before 
receipt of such proof, if no subsequent 
premium was in default on such date, 
insured’s default in payment of premi- 
um, due six months before actual 
commencement of his total permanent 
disability, barred recovery of such 
benefits.—Bareo v. Penn Mut. Life Ins. 
Co. of Philadelphia, 36 F.Supp. 932. 

Cal, Reinstatement clause of life 
policy providing that if any premium 
or interest is not paid on date when 
due, the insurer will restore policy as 
of date of such nonpayment, on pay- 
ment by insured of such premium or 
interest within one month thereafter 
with interest, prevents a lapse of the 
policy immediately and extends its ef- 
fectiveness for the period of one month, 
and where insured died within one 
month after default, the beneficiary was 
entitled to recover death benefits, less 
indebtedness due insurer at time of 
insured’s death.—Bittinger v. New York 
Life Ins; (Co., 7112) P.2dh 62 walivs Oakcd 
834, prior opinion 105 P.2d 646. 


Ga.App. The payment of a premium 
on a life policy is a ‘condition subse- 
quent” unless it is made a condition 
precedent by contract.—General Ameri- 
an Life Ins. Co. v. Butts, 15 S.B.2d 

Where a life policy contains a for- 
feiture provision, the punctual pay- 
ment of premiums when due is of the 
essence of the contract, and a failure 
to make payment in strict compliance 
with the terms of the contract, in ab- 
sence of a waiver expressly made or 
arising by reasonable implication, re- 
sults in a forfeiture of the policy.— 
General American Life Ins. (Co. y. 
Butts, 15 §.H.2d 916. 


Ga.App. The provision for punctual 
payment of premium when due is of 
the essence and substance of life insur- 
ance and a failure to comply therewith 
in strict accordance with requirements 
of contract, in the absence of express 
or implied waiver, results in “forfei- 
ture” of the policy.—Bankers Health & 
Life Ins. Co. v. Crozier, 16 S.E.2d 65, 
conforming to answers to certified 
questions 14 §.B.2d 717. 

Ordinarily, failure to pay premium 
on insurance policy when due works a 
forfeiture of the policy, but forfeitures 
are not favored by the law and should 
not be declared unless demanded by 
terms of contract.—Bankers Health & 
Life Ins. Co. v. Crozier, 16 S.H.2d 65, 
conforming to answers to. certified 
questions 14 S.E.2d 717. 

_ Under life policy providing that pol- 
icy should become null and void and 
that all premiums paid should be for- 
feited to insurer, except as provided 
therein, on failure to pay premium, 
within four weeks after premium was 
due, payment of premium was a “con- 
dition precedent” to the life of the 
policy, and insurer had the right to 
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.2d 65, conforming to 

to certified questions 14 S.E. 
2d 717. : 


N.Y.App.Div. Where 


default oe- 


curred in payment of annual premium 


due on life poliey on the tenth an- 
nmiversary thereof, and grace period 
Kept policy in force into the eleventh 
year, when insured borrowed the full 
eash loan value of policy and neither 
loan, or interest thereon 
were paid prior to insured’s death 
some five years later, insurer was not 
liable in view of provision invalidating 
policy after due notice, if total in- 
debtedness equalled or exceeded the 
cash value at time of failure to repay 
a loan or interest thereon, notwith- 
standing table in policy continuing 
policy during the eleventh year for 
ten years and 253 days, where such 
provision was dependent on the in- 
debtedness due the insurer and the 
payment of premiums.—Borgers vy. 
Travelers Ins. Co., 25 N.Y.S.2d 464, 261 


- App.Diy. 310. 


S.C. The failure to pay insurance 
premiums when due according to terms 
of policy, in the absence of waiver, re- 
sults in a forfeiture of policy.—Lester 
v. Guardian Life Ins. Co., 13 S.H.2d 
627, 196 S.C. 357. 

Tex.Civ.App. The failure to pay any 
premium when due as extended by 
grace period would terminate supple- 
mental contracts made part of life 
policies, providing for double indemnity 
on accidental death. Vernon’s Ann.Ciy. 
St. art. 4732, subds. 1, 2.—Great South- 
ern Life Ins. Co. v. Peddy, 151 S.W.2d 
346, error granted. : 


Tex.Civ.App. Where life policy pro- 
vided that it should be void if any 
premium was not paid when due and 
that a grace period of four weeks 
should be granted for the payment of 
every premium after the first, during 
which time the insurance should con- 
tinue in force and that upon receipt of 
satisfactory proof of accidental injury 
resulting in death of insured within 
90 days of date of bodily injury while 
policy was in force and with no premi- 
um more than four weeks in arrears 
company would pay double indemnity, 
provision relating to double indemnity 
applied only to an accidental injury 
resulting in death and, if not, words 
“while this policy is in force and with 
no premium more than four weeks in 
arrears’’ refer to time of accidental in- 
jury later resulting in .death rather 
than to time of assured’s death.—Rio 
Grande Nat. Life Ins. Co. v. Bailey, 
153 S.W.2d 493. 

See Hancock v. Equitable Life Ins. 
Co. [1941] 1 Dom.L.R. 659. 
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Cal.App. General provision of life 
policy that any indebtedness to insurer 
would be deducted in any settlement of 
the policy or of any benefit thereunder 
meant that at the time of any settle- 
ment of the policy, or any benefit there- 
under, indebtedness then existing 
would be deducted, and did not mean 
that all indebtedness must remain out- 
standing until such _ settlement .was 
made or benefit received, as against 
contention that unpaid interest on loan 
should become part of principal indebt- 
edness to be deducted from death bene- 
fit and that nonpayment of interest 
therefore could not lapse policy.—Bit- 
tinger v. New York Life Ins. Co., 105 
P.2d 646. 

Nonpayment of interest on indebted- 
ness which was equal to full cash re- 
serve in life policy caused policy to 
lapse as of date interest was due sub- 
ject to right to reinstatement within 
one month, and any payment of premi- 
um which was also due could only op- 
erate as reserve with which to purchase 
automatic term insurance, hence policy 
was not in effect upon date of insured’s 
death where automatic term insurance 
purchasable with dividend for which 
insured was entitled to credit plus ten- 
dered difference between such dividend 
and amount of premium was insuffi- 
ecient to extend from date policy lapsed 


policy fo 
when due. 
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Ky. A _ provision of life insurance 
policy, allowing 30 days’ grace period 
for payment of premiums or install- 
ments thereof, applied only to annual 
premiums or installments thereof pro- 
vided for in policy, not to monthly 
premium installments provided for by 
supplemental agreement between par- 
ties to policy.—Ridsdale vy. Kentucky 
Home Mut. Life Ins. Co., 144 S.W.2d 
487, 284 Ky. 229, 


§ 212 

Ga.App. Under life policy providing 
that if insured would furnish due proof 
of total and permanent disability, in- 
surer would “waive the payment of all 
premiums becoming due under the pol- 
icy after the expiration of the then 
current policy year’, only premiums 
falling due after the furnishing of such 
proof of disability were waived by in- 
surer.—Massachusetts Mut. Life Ins. 
Co. v. Montague, 10 S.H.2d 279. 


§ 214 

C.C.A.Mo. Where waiver of premium 
clauses in life policies provided that 
upon insured’s proof of his disability 
within six months after default in 
premiums, policies would be reinstated 
and premiums returned which had 
been paid during disability, court 
could not construe policies against in- 
sured so as to occasion forfeiture of 
the benefits because of failure of bene- 
ficiary to furnish proof where in- 
sured’s disability due to insanity ren- 
dered him incapable of furnishing 
proof, and failure of beneficiary to fur- 
nish the proof was no defense to in- 
surer in action to reinstate policies and 
to recover pYremiums.—Mutual Life 
Ins. Co. of New York y. Heilbronner, 
a aie 855, certiorari denied 61 S. 


_ Generally, where disability benefits 
under life policies are condilloned up- 
on furnishing of proof and are to 
commence from time that proofs are 
furnished, the furnishing of proofs is 
a “condition precedent” to liability 
and insured’s right to benefits does 
not accrue until proofs are furnished, 
but where benefits conditioned upon 
furnishing of proofs are to commence 
from, date that disability occurs, the 
occurrence of the disability is the event 
creating insured’s right to benefits, and 
furnishing of proofs is only a pre- 
requisite to actual receipt of benefits. 
—Mutual Life Ins. Co. of New York v. 
Heilbronner, 116 F.2d 855, certiorari 
denied 61 S.Ct. 829. 


Under waiver of premium provisions 
of life policies whereby insurer agreed 
to waive premiums during insured’s 
disability and, upon proof of disability 
within six months after default in pre- 
miums, to reinstate policies and repay 
premiums paid during disability, the 
disability benefits commenced as of 
date of disability and furnishing of 
proof was not a “condition precedent” 
to insurer’s liability.—Mutual Life Ins. 
Co. of New York vy. Heilbronner, 116 
F.2d 855, certiorari denied 61 S.Ct. 829, 

Where waiver of premium provisions 
of life policies provided that upon 
proof of insured’s disability within 
six months after default in premiums, 
insurer would reinstate policies and 
repay premiums paid during disability, 
insured’s insanity which prevented 
him from giving notice or making 
proof of his disability excused him 
from complying with the policy pro- 
visions as to proof, and failure of 
proof did not relieve insurer of obliga- 
tion to reinstate policies and waive 
payment of premiums from time dis- 
ability commenced.—Mutual Life Ins. 
Co. of New York v. Heilbronner, 116 F, 
2d 855, certiorari denied 61 S.Ct. 829. 

C.C.A.Pa. Under provisions of life 
policy relating to proof of disability, 
waiver of premiums and right to bene- 
fits attach upon-existence of insured’s 
total and permanent disability if policy 
is in force, and benefits accrue upon in- 
surer’s receipt of evidence of the in- 
sured’s disability within 90 days fol- 
lowing the onset of disability, except 


to date of insured’s death_—Bittinger v. 
due. New York Life Ins. Co., 
ns. Co. v. 646 : 


that, when evidence of disability is not 
received by insurer within 90 days, 
then benefits do not accrue from a date 
more than six months prior to insurer’s 
receipt of such evidence.—AMtna Life i 
Ins. Co. v. Moyer, 113 F.2d 974. - nis ea 
Under provision of life policy relating 
to proof of disability, when evidence of | 
insured’s disability is received by in- 
surer and no benefit by reason of dis- 
ability is allowed, policy cannot there- — 
after be voided for nonpayment of pre- — 
mium until there is due determination 
of no disability which is either as- — 
sented to by insured or igs found ad- | 
versely in an action instituted within 
the period of the applicable statute of 
limitations.—AMtna Life Ins. Co. v. Moy- — 
er, 113 F.2d 974, rahe 
C.C.A.Tex. If the making of proofs — 
is the condition on which liability for 
disability benefits arises, proof after 
disability has terminated by death — 
would be too late unless otherwise 
agreed because disability then no long- i ty 
er exists, but if insurer agrees to waive — 
premiums and pay benefits on occur- | 
rence of disability, and requires fur- 
nishing of proofs only as a mode of 
establishing that obligation exists and — 
as a prerequisite to recognizing it, dif- 
ferent results follow.—Love v. North- 
Western Nat. Life Ins, Co. 119 F.2d — 
D.C.Wash. Under life policy placin 
on insured duty during continuance 
of total and permanent disability of 
presenting proof thereof to insurer be- 
fore insured was entitled to monthly 
income or waiver of premium payment 
monthly income and waiver of premi 
um benefits did not accrue automati 
cally upon happening of disability, bu 
insurer’s obligation was conditioned 
upon receipt before default and during © 
continuance of disability of.due proo 
thereof.—Hinkley v. Penn Mut. Life I 
Co. of Philadelphia, 37 F.Supp. 1018 
Where plaintiff's claim was that 
der clause waiving payment of premit 
on insured’s disability, it was unneces 
sary to pay a certain premium since 
insured was disabled, and such clause 
required furnishing proof of disability 
before clause became effective to waive | 
premium payments, insurer by denying 
liability on ground of nonpayment of 
premium did not ‘‘waive” right to such 
proof of disability as.a condition prece- — 
dent to its obligation to waive such 
premium.—Hinkley v. Penn Mut. Life 
Ins. Co. of Philadelphia, 37 F.Supp. 
1018. Het 
Under life policy placing on insured — 
duty during continuance of total and 
permanent disability of presenting 
proof thereof to insurer before insured _ 
was entitled to monthly income or 
waiver of premium payment and pro-— 
viding that disability benefits should 
become effective as of date six months 
pice to receipt of due proof of disa- 
ility, if received during continuance of — 
disability, where insured had failed to 
pay last two premiums, fact that in- 
sured died within six months after 
due date of first unpaid premium did — 
not require insurer to receive proof of 
disability after insured’s death on the- : 
ory that “disability” continued after — 
insured’s ‘‘death’’, since disability pre- — 
supposes life and death is the antithesis 


of life—Hinkley v. Penn Mut. Life — 
Ins. Co. of Philadelphia, 37 F.Supp. 
1018. — 
Ark. The condition of insured who 
after injury continued to conduct a 7 
paint and paper business 


of his wife and a part time clerk, 
although he was compelled to walk — 
with a cane and in waiting on cus- 
tomers could not lift heavy articles or 
climb ladder to get goods off shelves, rh 
did not constitute ‘‘total disability” i 
within life policy waiving payment of « 
premiums in case of total and perma- 
nent disability and defining total dis- 
ability as incapacitation preventing in- 
sured from engaging in any gainful 
oecupation.—General American Life Ins. 
Co. v. Chatwell, 148 S.W.2d 333. 

Fla. Where provision in life policy 
for payment of disability benefits and 
for waiver of premiums during dis- 
ability required due proof of disability 


with aid 3 
é 
i: 


‘ 
j 
: 
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during lifetime of insured and prior 
to or within three months after de- 
fault in any premium payment, but in- 
sured was stricken with a wasting and 
fatal malady on July 8, 1931, and from 


that time until his death on January 2, 
1932, was unable to attend to his busi- 
ness and was physically unable to ad- 
vise insurer of his total and permanent 
disability, and beneficiary of policy 
was ignorant of the terms thereof and 

of due date of the premiums, and so 
notified insurer after insured’s death, 
failure to furnish proof of disability 

i within required time was excused.—Re- 
; liance Life Ins. Co. of Pittsburgh, Pa., 


7 Vv. Lynch, 197 So. 723. : 
a I.App. Where insured’s claim for 
ne disability benefits under life policies 


containing waiver of premium provi- 
sions was promptly denied by insurer 
and insured made no effort to enforce 
ff elaim though he did not die until more 
% than three years after injury, by rea- 
- son of disputed claim, there were no 
funds “absolutely due and payable” to 
Re insured which insurer was bound to 
; 


apply to payment of premiums to pre- 
: vent forfeiture of policies and premi- 


allegedly became totally and perma- 
nently disabled policies lapsed since 
under terms of policies, until right of 
insured to benefits was determined, in- 
-surer was not obligated to waive pre- 
miums or pay benefits.—Greenberg Vv. 
Metropolitan Life Ins. Co., 33 N.H.2d 
628, 309 IlLApp. 548. 

Minn. An insured who accepted and 
retained life policy for two years be- 
fore his death was bound to know 

its terms, and where policy provided 

for waiver of premiums on receipt of 
- due proof of total disability, and pro- 
vided that only certain officers of in- 
—surer could waive insurer’s rights un- 
der policy, and where insured had de- 
faulted on premiums before he died, 

beneficiary was “estopped’”’ from setting 
up waiver of proof of total disability 
by loeal soliciting agent of insurer.— 
_ Rein v. New York Life Ins. Co., 299 

N.W. 385. 


‘ Mo.App. Under policy rider provid- 
_ ing for premium waiver and monthly 
benefits on proof that insured had be- 
come totally and permanently disabled, 
the term ‘permanently’ did not mean 
_ forever thereafter during insured’s life, 
and hence insured was entitled to bene- 
fits for total disability lasting less than 
a year, though insured resumed em- 
_ ployment and was not disabled at time 
; of trial.—Lee v. Metropolitan Life Ins. 
| Co., 144 S.W.2d 830. 
- An insurer’s refusal to allow disabili- 
ty benefits and waiver of premium on 
ground that insured’s disability was 
only temporary constituted ‘‘waiver’’ 
of proof of disability required by poli- 
ey rider.—Lee y. Metropolitan Life Ins. 
‘Co., 144 S.w.2d 880. 


Where first paragraph of policy rider 
provided for waiver of premiums and 
disability benefits during entire period 
of total disability, if it should continue 
for more than three months, but sec- 
ond paragraph provided that waiver 
of premiums should begin. on anni- 
‘versary of policy next succeeding date 
of commencement of disability, and that 
waiver should not take effect as of a 
date more than six months prior to re- 
- eeipt of due proof of liability, second 
~~ ~paragraph modified provisions of first 
‘paragraph, and provision that waiver 
should begin on next anniversary of 
policy was controlling where proof of 
disability was waived.—Lee v. Metro- 
politan Life Ins. Co., 144 S.W.2d 830. 

Neb. Insured, who during period 
when life insurance policy lapsed, was 
able to lease property, collect rents, 
and attend to other business matters 
in a businesslike way, even though 
2 then suffering increasing nervousness 
7 and irritability, and though a year 
Jater she was declared to be insane by 

authorities, was not “totally and per- 
manently disabled’? within policy pro- 
visions waiving payment of premiums 
and providing for payment of certain 
benefits in case of total and permanent 
disability —Gowe v. Mutual Life Ins, 
Co. of New York, 296 N.W. 163. 


ums not having been paid after insured: 


LIFE INSURANCE — 
Pa.Com.Pl. Evidence that at the time 
an insurance premium fell due the as- 
sured, a physician, was suffering from 
hallucinations, given to eccentric con- 
duct, and was, in the opinion of other 
physicians, in such a mental condition 
that he should not have been carrying 
on his practice, and that shortly there- 
after he was placed in custody as a de- 
mentia precox paranoiac, is insufficient 
to establish the fact that he was so in- 
capacitated as to be excused from pay- 
ing the premium and from giving no- 
tice of his disability, where he was in 
fact carrying on his practice and col- 
lecting fees therefor, was arranging for 
the rental and equipment of an office, 
was borrowing money from the insur- 
ance company, and was attending to his 
affairs generally.—Cherniak v. Pruden- 
tial Ins. Co. of America, 38 D. & C. 669, 
affirmed 339 Pa. 73, 14 A.2d 334. 
Tex.Civ.App. Under life policy's in- 
come disability provision that insured 
should be paid a monthly income and 
premiums should be waived on proof 
that insured had become wholly and 
permanently disabled, insured was en- 
titled to waiver of premiums or month- 
ly income disability benefits only after 
he or those claiming for him had either 
made such proof as required by the 
policy or had shown sufficient excuse 
for failure to do so, and insured must 
be exonerated from negligence.—Texas 
te Ins. Co. v. Sharp, 146 S.W.2d 
Violent physical suffering by an in- 
sured, suffering so intense as to free 
insured of negligence in failing to 
furnish proof of disability as required 
by income disability provision of life 
policy providing for disability benefits 
and waiver of payment of premiums 
on proof that insured had become 
wholly and permanently disabled, may 
in some instances relieve the insured 
of such duty for a time, and delay or 
failure to furnish proof due to circum- 
stances beyond human control may be 
sufficient to excuse delay.—Texas Life 
Ins. Co. v. Sharp, 146 S.W.2d 447. 
Tex.Civ.App. Where waiver of pre- 
mium rider provided that insurer would 
pay premiums “thereafter becoming 
due thereon” if insured before attain- 
ing certain age after payment of at 
least one full annual premium, and be- 
fore default in payment of any. sub- 
sequent premiums should furnish satis- 
factory proof to insurer at home office 
accepted by it in writing that insured 
had become wholly and permanently 
disabled, furnishing proof of disability 
was a “condition subsequent” and not 
a “condition precedent’’.—National Life 
& Accident Ins. Co. v. Harris, 149 S. 
W.2d 286, error dismissed, judgment 
correct. 


Where insured’s wife and son had 
no knowledge of any premium waiver 
provision in life policy until 833 months 
after insured became totally and per- 
manently disabled at which time 
proof of disability was furnished to 
insurer as specified in policy, proof 
was furnished within a “reasonable 
time” after occurrence of the disability 
so as to entitle insured’s executrix 
to recover quarterly premiums paid 
during the 33 months before premiums 
were waived.—National Life & Acci- 
dent Ins. Co. v. Harris, 149 S.W.2d 
286, error dismissed, judgment correct. 

Tex.Civ.App. Where insurer attempt- 
ed to cancel life and sickness disabil- 
ity insurance policy not on the ground 
of nonpayment of premiums, which 
were at the time paid up in advance, 
but arbitrarily and without legal jus. 
tification, in insured’s action to recover 
sick benefits under policy, insurer 
could not rely on insured’s failure to 
pay premiums after the attempted ean- 
cellation, regardless of whether policy 
required payment of premiums during 
period of disability—Shaw v. Univer- 
sal Life & Accident Ins. Co., 153 S.W. 
2d 208, error granted. 

Under provisions of life and sickness 
disability insurance policy, limiting the 
total number of days for which bene- 
fits would be paid during any 12 con- 
secutive months and providing that 
after expiration of such period insurer 


would continue policy in fer 

effect providing total disability con- 
tinued until next claim drawing date, 
insured was not required to pay premi- 
ums while total disability continued.— — 
Shaw y. Universal Life & Accident Ins. 
Co., 153 S.W.2d 203, error granted. 
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C.C.A.Cal. Where cash loan value on . 
20-year life policy had been exhausted’ 
at time of expiration of grace period 
on tenth annual premium, but due and 
unused ‘cash coupons” to an amount 
of $1,054 were “to the credit of the 
policy” under premium reduction plan, 
and insured had exercised option to 
have such amount applied pro tanto to 
premium due, such amount procured am 
extension of the policy for a period 
beyond the seven months later when 
insured died.—General American Life 
Ins. Co. v. Stephens, 121 F.2d 218. 

C.C.A.Fla. If, as found by the dis- 
trict court, insurer had in its hands 
$97.95 which belonged to insured on 
date when life policy was declared 
lapsed, insurer had no duty and no 
right to apply that money to the pur- 
chase of extended insuranee, where 
insured under an option could have 
said that he did not want extended 
insurance and could have demanded 
payment of the money to him.—Kansas 
nee Life Ins. Co. v. Freeman, 120 F.2d 
ti 


Ark. Where a check sent by the in- 
sured in payment of the annual premi- 
um on a life policy was dishonored 
on presentation after the grace period, 
the insurer was not bound to pay the © 
premium out of the cash surrender 
value, without any request from the 
insured, where the policy provided 
only for payment of the surrender val- 
ue on request, or automatic applica- 
tion thereof to the purchase of a paid- 
up policy.—Washington Nat. Ins. Co. 
vy. Simmons, 147 S.W.2d 3. : 


Ga.App. Where insured elected to 
have dividends applied to pay _ pre- 
miums on life policy, but dividends 
due on insured’s death were insuffi- 
cient to pay premium which was in 
default, no offer was made to pay bal- 
ance, and insurer tendered to bene- 
ficiary check for dividends, nonpay- 
ment of premium barred recovery on 
policy.—Smith v. New York Life Ins. 
Co.,. 15) SiB!2d 813, 


Ill.App. Where insured’s claim for 
disability benefits under life policies 
containing waiver of premium provi- 
sions was promptly denied by insurer 
and insured.made no effort to enforce 
claim though he did not die until more 
than three years after injury, by rea- 
son of disputed claim, there were no 
funds “absolutely due and payable” to 
insured which insurer was bound to 
apply to payment of premiums to pre- 
vent forfeiture of policies and premiums 
not having been paid after insured al- 
legedly became totally and permanent- 
ly disabled policies lapsed since under 
terms of policies, until right of in- 
sured to benefits was determined, in- 
surer was not obligated to waive premi- 
ums or pay benefits —Greenberg v. 
Metropolitan Life Ins. Co., 33 N.8.2d 
628, 309 Ill.App. 543. 


La. It is insurer’s duty to use any 
eredits due on participating life insur- 
ance policy for benefit of policy, so as 
to keep it in force as originally issued 
as long as possible-—Dreher vy. Guar- 
auty Income Life Ins. Co., 199 So. 135. 
196 La. 326. 

Pa.Super. Where life policy provid- 
ed that protection should cease except 
as to certain paid-up values, if insured 
failed to pay annual premium, that 
there was due insured a dividend for 
less than annual premium at time of 
insured’s failure to pay premium was 
not a valid excuse for failure to pay 
the premium.—Reynolds vy. HEquitable 
Life Assur. Soc. of U. 8., 15 A.2d 464. 
142 Pa.Super. 65. 

Where life policy premiums were 
payable annually and policy provided 
that premiums could be made payable 
in semiannual or quarterly installments 
in advance, and insured who had au- 
thorized application of annual divi- 


a): ak 
_ policy 
of grace, even though dividend then 


lapsed upon expiration of period 


due was more than ‘sufficient to pay a 
quarterly premium, and. policy was 
not in force on date of insured’s death 
which occurred before the quarter end- 
ed.—Reynolds y. Equitable Life Assur. 
So¢..0f- U..'S:, 15, A.2d 464; 142. Pa. 
Super. 65. 

Where life policy premium was pay- 
able annually, and the policy provided 
that premiums, could be made payable 
in semiannual or quarterly installments 
in advance, and dividends were pay- 
able at insured’s option in cash, if 
insurer had assumed to act for insured 
and had applied dividend to payment 
of a quarterly premium when due with- 
out request by insured the insured 
could-.have recovered the amount of the 
dividend.—Reynolds yv. Equitable Life 
Assur. Soe. of U. S., 15 A.2d 464, 142 
Pa.Super. 65. 


Pa.Mun. Where a life insurance pol- 
icy provides that in making a loan 
“any indebtedness to the company on 
this policy together with inter- 
est |... and unpaid premium or 
premiums for the current policy year, 
will be deducted from the amount of 
said loan’ and the insured applies for 


, €ash surrender of the policy at a time 


when the cash surrender value exceeds 
the semi-annual premium next falling 
due and interest, the insurance com- 
pany must deduct the premium; this 
requirement cannot be waived by the 
policyholder, since it is for his bene- 
fit—Yadelson v. Metropolitan Life Ins. 
Cows 381 Dir & Cy 165: 

Where an insured requests the cash 
surrender of ,jhis policy and the com- 
pany pays him as a loan the full cash 
surrender value, after deducting inter- 
est on the loan to 15 days after the 
next premium date, explaining that in 
this way the insured will be covered 
until the expiration of the grace peri- 
od after the next premium date, and 
the amount so paid is more than suffi- 
cient to cover the next premium, which 
is in fact never paid, and the policy 
provides that the company, in making 
a loan, will deduct ‘any unpaid premi- 
um or premiums for the current policy 
year’, and the insured: dies after the 
expiration of the period of grace after 
the next premium date, but before the 
ensuing premium date, his beneficiaries 
are entitled to recover upon the policy. 
—Yadelson v. Metropolitan Life Ins. 
€o.,, 38° Ds :& CC: -1:65: 

Tenn. Provision in life policy that 
upon satisfactory request in applica- 
tion or at any time while policy is in 
force, insurance company will keep 
policy in foree by charging up there- 
after against policy each premium 
and interest payment which is not 
paid until such aecumulated indebted- 
ness equals or exceeds cash value, 
limits premiums which insurer agrees 
to advance to cash value of the policy. 
Code 1932, § 6179.—Compton vy. Phe- 
nie Mut. Life Ins. Co., 147 S.W.2d 
411. 

Under provision in life policy by 
which insurance company agreed to 
advance premiums to extent of cash 
value of policy, where insured had 
borrowed on policy all of cash value 
except $9.50 and monthly premium 
was $23.75, insurer was not obligated 
to advance insured entire amount of 
premium, but only to apply the $9.- 
50 to keep policy in force, and in- 
surer could declare a forfeiture for 
failure to pay balance of premium. 
Code 1932, § 6179.—Compton v. Phe- 
nix Mut. Life Ins. Co., 147 S.W.2d 
411. 

Under provision in life policy by 
which insurer agreed to advance pre- 
miums to extent of cash value of pol- 
icy, where insured had borrowed on 
policy all of cash value except. $9.50 
and monthly premium was $23.75, in- 
surer, by applying $9.50 on the month- 
ly premium, did not ‘waive’ its rigit 
to declare a forfeiture for failure to 
pay the balance of such premium, 
Code 1932, § 6179.—Compton v. Phe- 


the difference, 
pay mnual premium, the ~ 


v : Eyl WO 
y nb “Mut. Life “Ins. Co. 147 S.W.2d 
~'Tex.Civ.App. Where insurance com- 


pany authorizes remittances of premi- 


um by mail, payment is made when 
letter containing remittance is deposit- 
ed in post office—Southland Life Ins. 
Co. v. Greenwade, 143 S.W.2d 648, er- 
ror granted. ; ‘ 
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Mo.App. A life insurer’s general 
agent whose duties included the col- 
lection of, premiums had authority to 
extend credit to a policyholder.—Hill 
v. Connecticut Mut. Ins. Co. of Hart- 
ford, 146 S.W.2d 651. 
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Ark. A premium on a life policy 
could not be deemed paid where the 
check therefor was dishonored, even 
though the insurer allegedly kept the 
eheck for ten days before depositing 
it, and even though the drawer may 
have had on deposit a sum sufficient 
to pay the check at some time be- 
tween issuance and _ presentation.— 
Washington Nat. Ins. Co. v, Simmons, 
147 S.W.2d 38. 

A premium receipt issued by the 
insurer on a check subsequently dis- 
honored because of insufficient funds 
is not binding—Washington Nat. Ins. 
Co. v. Simmons, 147 S.W.2d 3. 

A check sent by the insured in pay- 
ment of a premium having been dis- 
honored because of insufficient funds, 
the insurer was not bound to return 
the check a second time for payment. 
—Washington Nat, Ins. Co. vy. Sim- 
mons, 147 S.W.2d 3. 

N.Y¥.Sup. The giving of a worthless 
check to pay a premium was not the 
“payment” required to prevent a life 
insurance policy from lapsing.—Gold- 
berg v. Mutual Life Ins. Co. of New 
York, 24 N.Y.S.2d 929. 

Pa, Where check drawn by _ in- 
sured’s employer and received by life 
insurance company in payment of in- 
stallments due on premium note was 
not presented for payment within rea- 
sonable time after receipt thereof, 
but was good when drawn and _ re- 
mained so until just an hour before 
presentment, when drawer’s funds 
were withdrawn from bank, the check, 
although dishonored, operated as 
‘Nayment” of the note so as to pre- 
vent policy from lapsing on account 
of alleged default—Wendkos v. Scran- 
ben Life Ins..Co:, 17 A.2d 895, 340 Pa. 
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C.C.A.Ind. Nonforfeiture privileges, 
contractual or statutory, are for bene- 
fit of insured, and right thereto is 
based on existence of reserve value, and 
there are no nonforfeiture privileges 
where policy has no reserve value.— 
New Bhgland Mut. Life Ins. Co. of 
Boston, Mass., v. Olin, 114 F.2d 131. 

C.C.A.Ohio. The term “mean _ fre- 
serve’ is well recognized in insurance 
business, and as applied to individual 
policies, is defined as the mean of the 
reserve at the beginning of the policy 
year after the premium for such year 
is paid and the terminal reserve at 
the end of such policy year.—Western 
& Southern Life Ins. Co. vy. Huwe, 116 
F.2d 1008. 

Ala. Under life insurance contract, 
premium payments may be forfeited by 
stipulation.—Pan-American Life Ins. 
Co. v. Peebles, 199 So. 883, 240 Ala. 
454, denying certiorari 199 So. 880, 29 
Ala,App. 534. 

Ga.App. A life policy providing that 
the policy and the application, a copy 
of which is attached, constitute the 
entire contract, and that after default 
the policy may be _ reinstated upon 
written application, does not contem- 
plate that the application for reinstate- 
ment shall be attached to the policy. 
—Life & Casualty Ins. Co. v. Davis, 10 
S.B.2d 129, 62 Ga.App. 832. 

Wil.App.Where, on June 24, 1935, a 
third life policy loan was made for 
$3,495, including payment of former 
loan of $3,129.62, payment of one 
year’s interest in advance on the loan 
to May 25, 1936, $209.70, and $155.68 
as part payment of annual premium 
due May 25, 1935, interest was not 


- compounded, 


Ley 


as against contention 
that amount of compound interest was 
sufficient to carry insurance in effect 
until after insured’s death.—Matthews 
vy. Franklin Life Ins. Co. of Spring- 
field, 28 N.H.2d. 572, 306 Ill.App. 326. 
Mo. The statute relating to nonfor- 
feiture of insurance policies is manda- 
tory, and forms part of every insur- — 
ance policy issued in the state wheth- © 
er mentioned in policy or not, and it 
cannot be waived by any agreement in 
the policy or made thereafter hy the — 
parties prior to default. Mo.St.Ann. 
§§ 5741, 5744, pp. 4388, 4395.—Cleaver _ 
y. Central States Life Ins. Co., 142 S. 
W.2d 474, 129 A.L.R. 1094. Sere 
The statute relating to nonforfeiture 
of insurance policies permits a choice . 
between four methods for application 
of reserve or cash value upon default 
of a premium payment, and, if any ad- | 
vance agreement is made for disposi-— 
tion of the reserve upon default, for 
which statutory authority cannot be 
found, such agreement is void. Mo.St. — 
Ann. §§ 5741, 5744, pp. 4388, 4895— — 
Cleaver v. Central States Life Ins. Comrie 


& 


142 S.W.2d 474, 129 A.L.R. 1094. ; 
The purpose of statute relating to — 
nonforfeiture of insurance policies is 
to prevent a forfeiture of all the re- 
serve value of policy by providing for . 
insured to get the benefit of at least © 
three-fourths of it. Mo.St.Ann. §§ 5741, 
5744, pp. 4388, 4395.—Cleaver y. Cen- 
tral States Life Ins. Co., 142 S.W.2d 
474, 129 A.L.R. 1094. Be 
Pa.Super. An insured had privilege 
of stopping premium payments on lifes 
policy on date premium was due and ~ 
receiving in cash amount of dividend 
due and having certain amount of paid- 
up insurance as provided by the policy, 
or continuing the policy by paying the 
premium due.—Reynolds v. Equitable 
Life Assur. Soc. of U. S., 15: A.2d 464. 
142 Pa.Super. 65. ~ beh § 
Tex.Cem.App. A provision of a lif ‘i 
policy which automatically secures to 
the insured paid-up insurance is not 
in contravention of statute requiring 
life policy to include provision which 
shall secure to the owner of the policy 
a stipulated form of insurance in event 
of default in premium payments after — 
payment of premiums for three full 
years. Rev.St.1925, art. 4732.—Ameri- — 
can Nat. Ins: Co. v. Ingle, 152 S:\W.2d ~ 
1098, affirming 129 S.W.2d 426. Se 
Tex.Civ.App. Where life policy pro- — 
vided for automatic premium loans on 
default after policy had been in fore 
for three full years, if cash value was 
sufficient to secure advance of as much 
as one-quarter of the premium, and 
also gave insured sixty days within 
which to select nonforfeiture options — 
which included an option for extended 
insurance, and insured, on default, fail- — 
ed to select option and insurer ad- — 
vanced premium loan deducted from 
legal reserve value of policy, and pre- 
mium loan absorbed nearly all the cash 
value of policy, and balance remaining 
was insufficient to fix a term of paid- 
up insurance of sufficient duration to 
extend policy beyond date of death of 
insured, policy lapsed and no recovery — 
could be had thereon.—Shamblin y, — 
Southland Life. Ins. Co., 145 S.W.2@ 
272, error dismissed, judgment correct. © 
Under life policy authorizing insurer Be 
to deduct premium loan advancements Es 
from legal reserve value of policy where 3 
insured defaulted in payment of pre- ; 
miums and made no selection of op- 
tions, insurer was authorized to use 
such reserye in paying premiums on 
riders attached to the policy for annual 
premium waiver and double indemnity, 
notwithstanding that otherwise policy ioe 
would have been in effect at insured’s : 
death.—Shamblin vy. Southland Life Ins. 
Co., 145 S.W.2d 272, error dismissed, 
judgment correct. 
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©.C.A.Tex. Where insured made ap- 
plication for reinstatement of life pol- 
icy, which had lapsed for nonpayment 
of premium, and for that purpose for- 
warded to insurer a loan application, 
health certificate, and money order, 
which were returned with questionnaire 
inquiring as to imsured’s activities as 
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an airplane pilot, insured, by refusing 
to fill out and return questionnaire, 
cashing and retaining proceeds of mon- 
ey order without protest, and by mak- 
ing no further premium payments nor 
attempt to reinstate policy, despite in- 
surer’s repeated requests ‘‘acquiesced 
in insurer’s action and precluded re- 
covery by beneficiaries upon death of 
insured some years later.—Joyner V. 
Ohio Nat. Life Ins. Co., 118 F.2d 1008. 

Ark. Under life policy giving in- 
sured absolute right to reinstatement 
at any time within five years after 
default upon compliance with certain 
conditions, the reinstated policy was 
not a new contract, but the same_pol- 
icy.—New York Life Ins. Co. v. Dan- 
dridge, 149 S.W.2d 45. 


Cal.App. Where application for re- 
instatement of lapsed five-year, con- 
vertible, nonparticipating, term policy, 
and health certificate provided that in 
‘no event should the reinstatement be- 
come effective until the application 
and certificate was’ approved at.insur- 
er’s home office, and that insurer was 
authorized to retain premium payment 
without prejudice to its right to dis- 
approve application or certificate, in- 
surance agent had no “ostensible au- 

to reinstate the policy. Civ. 
Code, §§ 2315-2317.—Kennedy v. Oc- 
cidental Life Ins. Co., 109 P.2d 1014. 

Where insurance agent had neither 
actual nor ostensible authority to re- 
instate lapsed five-year, convertible, 
nonparticipating, term policy, agent’s 


promise to advance money for premi- 


um was not effective to reinstate the 
‘policy. Civ.Code, §§ 23815-2317.—Ken- 


nedy vy. Occidental Life Ins. Co., 109 
P.2d 1014, 

_Ga.App. In action on double _in- 
‘demnity accident insurance policy 
which provided that added sum 
should not be payable if death re- 


sulted from taking of poison. or inhal- 
ing of gas, whether voluntary or oth- 
 erwise, petition alleging that insured’s 
death resulted from accidental, unin- 
tentional, and involuntary inhaling of 
poisonous gas on employer’s premises 


when about to enter upon duties as 


‘laborer did not state a cause of action 
as against general demurrer.—Vaughan 
v. Gulf Life Ins. Co., 13 S.B.2d 715. 


Ill.App. Application for  reinstate- 
ment and acceptance thereof formed no 
part of life policy, but formed a new 
eontract under which lapsed policy was 
revived and restored to its former con- 
dition, Smith-Hurd Stats. c. 73, § 836, 

‘subd. i—McMahon y. Continental As- 
sur. Co., 30 N.H.2d 959, 308 Ill.App. 27. 
N.D. The reinstatement of a life 
policy on the lives of husband and wife, 
payable to the survivor, in an amount 
equal to one-half of the original policy, 
with provision that the new policy 
should become effective as of the date 
of the original policy, accompanied by 
a receipt and note regarding premium, 
did not constitute a new contract, but 
the new policy was in reality a continu- 
ation of the original policy.—Rott v. 
Provident Life-Ins. Co., 298 N.W. 17. 
70 N.D. 758. 


5 § 239 

C.C.A.Colo. An insurer to which ap- 
plication was made for reinstatement 
of lapsed life policy had right to ob- 
tain confidential report on insured but 
had no right to refuse to reinstate pol- 
jiey on basis of information thus secret- 
ly obtained.—Bankers Life Co. v. Bowie, 
Me E2779. 


An insurer obtaining confidential re- 
port on insured applying for reinstate- 
“ment of lapsed life policy, had right 
to call for additional proof of insurabil- 
ity respecting insured’s use of in- 
toxicating liquor and insured’s marital 
relations, where use of liquor and 
marital relations were the only matters 
in report reflecting on insured’s in- 
surability.—Bankers Life Co. v. Bowie, 
d2d) E20 (779. 

An insurer obtaining confidential re- 
port on insured applying for reinstate- 
ment of lapsed life policy, and not ex- 
ercising right to call for additional 
proof of insurability respecting in- 
sured’s use of intoxicating liquor and 
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his marital relations, which were the 
only matters in report reflecting on 
his insurability, was obligated to ap- 
prove application for reinstatement, 
where insured’s proof of insurability 


from health standpoint was satisfac- 
tory and report did not show that in- 


sured’s state of health was other than 


had been reported to insurer.—Bankers 
Life Co. v. Bowie, 121 F.2d 779. 

Where insured during his lifetime fur- 
nished satisfactory proof of insurability 
and complied with all reasonable re- 
quests made by insurer, for additional 
proof, insurer was obligated to rein- 
state lapsed life policy providing for 
double indemnity in case of accidental 
death of insured, even though insured’s 
death had intervened, and such rein- 
statement, when made, would have re- 
lated back to time when application 
for reinstatement was delivered to in- 
surer, especially where death resulted 
from accident and not from a_ cause 
bearing on insured’s insurability.— 
Pankers Life Co. v. Bowie, 121 F.2d 
Ala. A life policy requirement condi- 
tioning dividends on payment of pre- 
miums, and necessitating medical ex- 
amination for reinstatement of policy, 
may be ‘waived’? by insurer, and was 
waived if insurer accepted check sent 
by insured as tender of amount neces- 
sary to pay premium _ installments.— 
Equitable Life Assur. Soe. of U. 8S. v. 
Brandt, 1938 So. 595. 

Cal.App. Where five-year, convertible 
nonparticipating term policy provided 
that should policy lapse by reason of 
default insured might have it rein- 
stated within five years by furnishing 
“evidence of insurability satisfactory to 
the Company”, and application for re- 
instatement of policy and health certi- 
ficate was not received by insurer until 
after insured’s death, and was hever 
acted on, lapsed policy was never re- 
instated.—Kennedy vy. Occidental Life 
Ins. Co., 109 P.2d 1014. 

Fla. In determining insurer’s right 
to cancel reinstated life policy where 
insured fails to make full disclosure 
with reference to insurability in appli- 
cation for reinstatement, the test is 
whether the insured answered the ques- 
tions in good faith and the question 
of good faith of insured is to be de- 
termined by the trier of facts——Winer 
v. New York Life Ins. Co., 197 So. 
487, 143 Pla. 652. 


Ga.App. The statute making a so- 
liciting agent of an insurance company 
its agent for all purposes does not make 
him an officer of the company author- 
ized to create a new contract by vali- 
dating reinstatement of a life policy on 
false evidence of insurability contrary 
to the provisions of the policy. Code 
1933, § 56-501.—Life & Casualty Ins. 
ae v. Davis, 10 8.H.2d 129, 62 Ga.App. 


Where insured, in applying for rein- 
statement of life policy, furnishes false 
evidence which is relied on by insur- 
ance company, insured is guilty of 
fraud in law which avoids the policy, 
regardless whether insured acts in good 
or bad faith, and regardless whether 
insured intends to deceive. Code 1933, 
§§ 37-702, 37-703, 37-704, 56-820, 56- 
821.—Life & Casualty Ins. Co. y. Davis, 
10 8.H.2d 129, 62 Ga.App. 882. 

Where insured, applying for rein- 
statement of life policy after it had 
lapsed, signed application containing 
false answer to question whether he 
had been under care of any physician 
within three years, fact that insured 
did not read application for reinstate- 
ment did not prevent insurance com- 
pany from avoiding policy, where un- 
disputed evidence showed that insured 
could have read application, and that 
nothing was done by. agent of company 
to prevent him from reading it. Code 
1938, §§ 37-702, 37-703, 37-704, 56-820, 
56-821, 56-822, 56-911, 96-203.—lLife & 
Casualty Ins. Co. v. Davis, 10 S.H.2d 
129, 62 Ga.App. 832. 

N.Y.Sup. Even if insurer’s agent had 
knowledge of insured’s physical condi- 
tion, insurer was not bound by that 
knowledge where original application 
for life policy and application for re- 
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instatement charged insured 


tice of limitations on agent’s authority. 
—Bonitto vy. Metropolitan Life Ins. Co., 


28 N.Y.S.2d 34. : : br % 

S.D. Where insured, to obtain rein- 
statement of mutual life policy, con- 
cealed the fact that his brother was 
suffering from dementia praecox, and 
stated that there had not been any 
insanity among his parents, brothers or 
sisters, although he knew of his broth- 
er’s condition, and insurer would not 
have reinstated policy but for such mis- 
representation and concealment, the 
concealment was ‘‘material’’ and ren- 
dered policy void.—Life Benefit v. For- 
bragd, 298 N.W. 259. 

Tex.Com.App. Where life policy spe- 
cified terms on which it could be rein- 
stated after lapse for nonpayment of 
premiums, neither party to policy could 
vary terms of reinstatement provision 
without additional consideration.— 
Great Southern Life Ins. Co. v. Doyle, 
151 S.W.2d 197, 136 Tex. 377, affirming 
Doyle v. Great Southern Life Ins. Co., 
126 S.W.2d 735. 

Where life policy provided that it 
could be reinstated at any time upon 
evidence of insurability satisfactory to 
insurer and payment of arrears of 
premiums with interest, insurer could 
not enforce as a “condition precedent” 
to the taking effect of the reinstate- 


ment, ~without ‘additional consideration ~ 


to support it, a requirement that in- 
sured file stipulation of good health, 
since insurer was required to determine 
for itself whether evidence of insurabil- 
ity furnished by insured was satisfac- 
tory before reinstatement should be- 
come effective—Great Southern Life 
Ins. Co. v. Doyle, 151 S.W.2d 197, 1386 
Tex. 377, affirming Doyle v. Great 
Southern Life Ins. Co., 126 S.W.2d 735. 

Under life policy providing that it 
could be reinstated upon evidence of in- 
surability satisfactory to the company 
and payment of arrears, and where 
application for reinstatement designat- 
ed insured’s statements as representa- 
tions, not warranties, all insurer could 
expect of insured seeking reinstatement 
was that she would honestly answer all 
questions propounded to her, and if 
insured had no knowledge at time of 
answering inquiries that she was 
afflicted with a disease and did not 
conceal such fact for fraudulent pur- 
pose of securing reinstatement, her 
failure to disclose what she did not 
know was not a ‘‘misrepresentation” 
voiding policy. Vernon’s Ann.Civ.St. 
art. 4732, subd. 4.—Great Southern Life 
Ins. Co." v. Doyle, 151 S.W.2d 197, 
136 Tex. 377, affirming Doyle v. Great 
Southern Life Ins. Co., 126 S.W.2d 735. 


“Misrepresentations” in application 
for reinstatement. of life policy to war- 
rant avoiding the policy must have 
been made willfully and with intent to 
deceive insurer as to material facts in 
regard to applicant’s insurability. Ver- 
non’s Ann.Civ.St. art. 4732, subd. 4.— 
Great Southern Life Ins. Co. v. Doyle, 
151 8.W.2d 197, 136 Tex. 377, affirming 
Doyle v. Great Southern Life Ins. Co., 
126 S.W.2d 735. 


Tex.Civ.App. Under joint life policy 
provision for reinstatement of policy 
on condition that each of the insured 
be in “good health” term good health 
does not mean perfect health but is a 


state of health free from any disease. 


or ailment that affects the general 
soundness and healthiness of a system 
seriously, that is, that the insured be 
not afHlicted with a disease or bodily 
infirmity of a substantial nature which 
affects the insured’s general health or 
which materially increases the risk to 
be assumed by the insurer.—Texas 
Independence Life Ins. Co. v. Pickens, 
153 S.W.2d 884. 

Where joint life policy provided 
that it was not to become effective or 
be reinstated unless husband and wife 
were in good health on date of delivery 
of policy or reinstatement and insured 
assumed entire responsibility for cor- 
rectness of statements made in appli- 
cation as to health and physical eon- 
dition, good health of insured’s wife 
at such times was a “condition prece- 
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J Where waiver of premium 
clauses in life policies provided that 
upon insured’s proof of his disability 
within six months after default in pre- 
policies would be reinstated 
and premiums returned which had been 
paid during disability, court could not 
construe policies against insured so as 
to oceasion forfeiture of the benefits 
because of failure of beneficiary to 
furnish proof where insured’s disabil- 
ity due to insanity rendered him in- 
eapable of furnishing proof, and fail- 
ure of beneficiary to furnish the proof 
was no defense to insurer in action 
to reinstate policies and to recover 
‘premiums.—Mutual Life Ins. Co. of 
New York v. Heilbronner, 116 F.2d 
855, certiorari denied 61 S.Ct. 829. 
Generally, where disability benefits 
under life policies are conditioned upon 
furnishing of proof and are to com- 
.Mence from time that proofs are fur- 
nished, the furnishing of proofs is a 
“condition precedent” to liability and 
insured’s right to benefits does not ac- 
erue until proofs are furnished, but 
where benefits conditioned upon fur- 


nishing of proofs are to commence - 


from date that disability occurs, the 
oecurrence of the disability is the event 
creating insured’s right to _ benefits, 
and furnishing of proofs is only a 
prerequisite to actual receipt of bene- 
fits.—Mutual Life Ins. Co. of New York 
v. Heilbronner, 116 F.2d 855, certio- 
rari denied 61 S.Ct. 829. 

Under waiver of premium provisions 
of life policies whereby insurer agreed 
to waive premiums during insured’s 
disability and, upon proof of disability 
within six months after default in 
premiums, to reinstate policies and 
repay premiums paid during disability, 
the disability benefits commenced as 
of date of disability and furnishing of 
proof was not a “condition precedent” 
to insurer’s liability—Mutual Life Ins. 
Co. of New York v. Heilbronner, 116 
F.2d 855, certiorari denied 61 S.Ct. 829. 


Where waiver of premium provisions 
of life policies provided that upon proof 
of insured’s disability within six 
months after default in premiums, in- 
surer would reinstate policies and re- 
pay premiums paid during disability, 
insured’s insanity which prevented him 
from giving notice or making proof of 
his disability excused him from com- 
plying with the policy provisions as 
to proof, and failure of proof did not 
relieve insurer of obligation to rein- 
state policies and waive payment of 
premiums from time disability com- 
menced.—Mutual Life Ins. Co. of New 
York vy. Heilbronner, 116 F.2d 855, cer- 
tiorari denied 61 S.Ct. 829. : 

Ark. A lapsed life insurance policy, 
providing for reinstatement thereof on 
insured’s written application, presenta- 
tion of satisfactory evidence of his in- 
surability to insurance company at its 
home office and payment of premiums 
in default within specified time, was 
not reinstated by inmsured’s signature 
of reinstatement application and giving 
of check for delinquent premium to 
company’s agent, who had no express 
or apparent authority to reinstate poli- 
cy, so that company’s rejection of ap- 
plication and retention of check for 
more than such time because of in- 
sured’s failure to furnish such _ evi- 
dence did not constitute breach of in- 
surance contract and plaintiff was not 
entitled to recover premiums paid be- 
fore lapse.—Union Life Ins. Co. v. Bo- 
lin, 145 S.W.2d 734. 

An insurance company, making un- 
successful efforts in apparent good 
faith to ascertain state of insured’s 
health from his doctors during period 
of nearly three months for which it 
held check for amount of delinquent 
premium, given by insured to com- 
pany’s agent without authority to re- 
instate lapsed policies at time of 
signing reinstatement application solic- 
ited by such agent, had right to re- 
fuse reinstatement because of insured’s 
failure to furnish information sought, 
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required by po 
Co. v. Bolin, 145 S.W.2 4. 

, Ark. Where a life policy which the 
insured had carried for fifteen years 
lapsed for nonpayment of premium, the 
insurer, though it had previously re- 
instated the policy on five occasions 
without requiring proof of insurability 
as contemplated by the policy, was 
justified in requiring such proof and 
refusing to re-instate the policy where 
the physician’s report showed high 
blood pressure and arteriosclerosis.— 
Washington Nat. Ins. Co. vy. Simmons, 
147 S.W.24._ 3. 

Ark. Under provision of life policy 
giving insured absolute right to rein- 
statement within five years after any 
default upon written application, pres- 
entation of evidence of insurability 
satisfactory to insurer and payment of 
overdue premiums, insurer could not 
refuse reinstatement arbitrarily—New 
York Life Ins. Co. v. Dandridge, 149 
S.W.2d 45. 


Del.Ch. Where there is doubt as to 
meaning of language used in requests 
for reinstatement of lapsed life insur- 
ance policy, that construction which 
protects insured against obligations 
arising from strict warranty must pre- 
vail—Hquitable Life Assur. Soe. of U. 
S. v. Wilson, 18 A.2d 240. 

Statements in insured’s requests for 
reinstatement of lapsed life insurance 
policy that “I hereby certify and repre- 
sent that I am in good health,” ete., 
and that “I hereby agree that * * * 
such reinstatement shall be based upon 
the representations contained in this 
declaration’, held “representations” 
only, not ‘‘warranties’’ for breach of 
which reinstatements may be rescinded: 
—Equitable Life Assur. Soc. of U. 
vy. Wilson, 18 A.2d 240. 

A representation by applicant for 
life insurance policy or reinstatement 
thereof that his health is good is ex- 
pression of opinion, which is unim- 
peachable, if he had reason to and did 
believe that his health was good at 
time of application.—Equitable Life 
wi Soe. of U. S. v. Wilson, 18 A.2d 

A statement by applicant for life 
insurance policy or reinstatement there- 
of that he has had no disease or ill- 
ness is not ‘‘material misrepresenta- 
tion” warranting rescission of policy 
or reinstatement, unless he has know- 
ingly had some disorder which so far 
affects his physical condition that it 
may reasonably be held to form mate- 
rial factor in estimating possible dura- 
tion of his life, as distinguished from 
mere temporary ailments or affections, 
which are not so serious or dangerous 
as to have bearing’ on his general 
health and continuance of life, and ordi- 
narily pass away leaving no trace in 
applicant’s constitution or permanent 
injury to his system.—Hquitable Life 
yi ane Soe. of U. S. v. Wilson, 18 A.2d 


—Union Life Ins. 
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Insured’s false statements in requests 
for reinstatements of life insurance pol- 
icy that he had not consulted or been 
treated by any physician and had not 
been patient in any hospital Within past 
five years are not expressions of opin- 
ion, but affirmations of facts, and make 
out case for rescission of reinstate- 
ments, if facts misrepresented are mate- 
rial to risk.—Equitable Life Assur, Soc. 
of U. S. v. Wilson, 18 A.2d 240. 

A disclosure of medical attendance 
on insured in his requests for ‘rein- 
statements of lapsed life insurance pol- 
icy is not material to risk, as required 
to warrant rescission of reinstatements 
for failure to disclose such fact, un- 
less a physical condition, which is it- 
self material, was revealed or found to 
exist during such attendance——Hquita- 
ble Life Assur. Soc. of U. 8S. v. Wilson, 
18 A.2d 240. 

Ill. App. In action on life policy 
which purportedly had been reinstated 
after lapse for nonpayment of pre- 
miums, insurer was entitled to rely on 
affirmative defense that contract for 
reinstatement was invalid for fraud 
because of false representations in ap- 
plication for reinstatement regarding 
ailments and medical attention subse- 
quent to examination for the policy, 
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and that policy was not in fact rein- i. 
stated, though policy had become in- | — 
contestable by its terms prior to lapse, 
notwithstanding that insurer did not 
challenge insured’s statements in ap- | 
plication for reinstatement that he was 
in good health, and that insured was 
allegedly not bound to disclose minor 
ailments. Smith-Hurd Stats. c. 73, § — 
836, subd. i—McMahon vy. Continental 
paste: Co., 30 N.H.2d 959, 308 IllApp. — 
Where question in application for re- 

instatement of life policy inquired 
“What physicians, practitioners or sur- — 


nial of liability, since answer reason- 
ably construed could only have been > 
intended to mean that insured had not 
consulted any physician or surgeon 
since examination prior to issuance of 
policy.—McMahon y. Continental Assur. 
Co., 30 N.H.2d 959, 308 Ill. App. 27. 

Mich. Failure of insured to answer 
question, in application for reinstate-_ 
ment of life policy, concerning trea 
ment by physician within preceding 
five years, did not constitute ‘‘fraudu- 
lent concealment”’ entitling insurer t 
avoid liability——Wohlfeil v. Bankers 
Life Co., 296 N.W. 269, 296 Mich. 310. 

If insured’s ailment which allegedly 
was not disclosed by application fo 
reinstatement of life policy was not 
a serious character, insurer was not. 
defrauded and beneficiary of policy had 
right to recover.—Wohlfeil vy. Bankers — 
Life Co., 296 N.W. 269, 296 Mich. 31 

N.Y.Sup. Life insurance 


fas 


ance of the original policy.—Arroyo 
John Hancock Mut. Life Ins. Co., 2 
N.Y.S.2d 188. j ee 


8.c. A provision of life insurance 
policy, requiring that insured in order 
to procure reinstatement of a policy 
which has. lapsed shall furnish proof 
of his insurability, held_yalid—Lester — 
v. Guardian Life Ins. Co., 13 S.B.2d 
627 196s Geese i 


§ 241 N 
C.C.A.Ala. “Hstoppel” against life in 
surance company seeking to avoid li-— 
ability on reinstated policy and addi- 
tional insurance on the ground of fraud 
could not be predicated on insurer’s  — 
delivery of policies and retention of © 
premium, where insured’s concealment 
of his physical condition was ? 
known to insurer until after insured’s 
death.—MecDaniel y. United Ben. Life 
Tis, Con Poli eb. 2 Gespo r 
245 yeas 
Til There is a _ difference in the © 
rights of an insured under a clause on 
a life policy which provides that ex- 
tended term insurance shall apply au- . 
tomatically and immediately on lapse, 
and a clause by which it applies only 
at the expiration of option period, sinee- 
first alternative deprives insured of any 
option while latter creates and pre- — 
serves such an option until the option ~ 
period expires.—Schmidt v. Equitable 
Life Assur. Soc. of U. S., 338 N.E.2d 485, 
876 Ill. 183, affirming 26 N.H.2d 742, 
304 IllApp. 261 
Where life policy provided that in- 
sured should have right to elect one — 
of several options mentioned for period ~ 
of three months after any default in 
payment of premium, and that failure 
to pay loan should not avoid policy un- 
less indebtedness should equal loan 
value, or until 30 days after notice te ‘a 
insured, and that payment of any pre- . 
mium or installment should not main- « 
tain the policy in force beyond due ‘ie 
date of succeeding installment, options | 
became a substantial right under pol- 
icy, and rights of insured could not 
be abrogated by any action of insurer 
during period that policy remained in 
force for purpose of enabling insured 
to exereise any of the options.—Schmidt 
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was entitled on default, instead of pro- 


ay more favorable to 
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v. Equitable Life Assur. Soc. of U. S., 
33 N.H.2d 485, 376 Ill. 183, affirming 
26 N.H.2d 742, 304 Ill.App. 261. 

Where life policy provided that in- 
sured should have right to elect one 
of several options including extended 
term insurance option for a period of 
three months after any default in pay- 
ment of premium, and that failure to 
pay loan should not void policy unless 
indebtedness should equal the loan 
value or until 30 days after notice to 
insured, and on date premium was 
due cash surrender value of policy after 
deducting amount of loan was _ suffi- 
cient to purchase extended insurance 
for four and a fraction days, and there 
was no express provision that would 
have prevented insured had he lived 
from paying loan on policy and rein- 
stating policy to its full face value, 
on death of insured right of election of 
option, including the right to pay up 
loan and reinstate policy to full face 
value, survived to beneficiary who was 
entitled under presumption of election 
to take most beneficial option, to face 
amount of policy less loans thereon 
with interest from the date of insured’s 
death.—Schmidt v. Equitable Life As- 
sur.) Soe) of U. S.,°33 N:B:2d 485, 376 
Til. 183, affirming 26 N.E.2d 742, 304 
Tll.App. 261. 

Ind.App. Where life policy provided 
for use of policy indebtedness for re- 
duction of both amount and term of 
insurance to which insured 


viding for use of the indebtedness for 


- reduction either of the amount or the 
term of such insurance as provided by 


statute, and it was impossible to de- 
termine as a matter of law whether 
the formula provided by the policy was 
insured, the policy 
provision was required to be permitted 
to stand as another optional method of 


computation in addition to the meth- 


ods provided by statute. Acts 1909, ec. 
5(7, 10).—Gallagher v. Mutual 


Where statute authorized insurer to 
provide in policy for use of policy in- 
debtedness for reduction of either 
amount or term of extended insurance 
to which insured would become en- 
titled on default, but insurer did not 
select a statutory option before issuing 
policy, and policy provided for use of 


Mey the indebtedness for reduction of both 


amount and term of extended insur- 


aa) ance, the right of selection passed to 
- insured who might select either stat- 
 utory option or policy formula, which 


under certain circumstances might be 
more favorable to insured, and upon 


death of insured who made no selec- 


tion, the option most favorable to in- 
sured, which provided extended insur- 
ance, was applicable. Acts 1909, c. 95, 
§ 5(7, 10).—Gallagher v. Mutual Life 
Ins. Co. of New York, 32 N.H.2d 749. 

Tenn. Where insured did not elect 
to exercise option under 20-year pay 
life insurance policy to take cash sur- 
render value thereof after default in 
payment of premiums, insurer was not 
authorized to choose such option for 
insured, in absence of previous re- 
quest by insured, pursuant to policy 
provision, for change of policy from 
term insurance to premium-paying ba- 
C due as 
loans against policy, as such choice of 
options would have required insurer’s 
application of net reserves to payment 
of premiums.—Eleogrammenos Vv. 
Standard Life Ins. Co. of the South, 
149 S.W.2d 69. 

Courts have no power to give bene- 
ficiary of 20-year pay life insurance 
policy relief from effect of insured’s 
mistake in failing to exercise option, 
plainly reserved to him by poliey, to 
take cash surrender value thereof after 
default in payment of premiums, 
though much greater sum than amount 
tendered to beneficiary by insurer as 
net proceeds of nonparticipating insur- 
ance, into which original insurance was 
converted on such default, would have 
been due had premiums been paid for 
two more years.—Hleogrammenos y, 
Standard Life Ins. Co. of the South, 
149 S.W.2d 69. 
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C.C.A.Ind. Under life policy and 
premium loan agreement requiring in- 
surer to charge against the policy as a 
premium loan the amount of any un- 
paid premium when there was a cash 
reserve sufficient for that purpose, in- 
surer’s application of surplus credit 
and premium loan in partial payment 
of premium was improper and instead 
policy lapsed into extended insurance 
for default in payment of premium, 
since contract did not contemplate that 
cash reserve which was insufficient to 
pay premium in full should be applied 
in partial payment of premium. Acts 
Ind.1909, ec. 95, § 6(3, 4), and § 5(7, 9, 
10).—New England Mut. Life Ins. Co. 
He Boston, Mass., v. Olin, 114 F.2d 
ike sihe 
Cal.App. Nonpayment of interest on 
indebtedness which was equal to full 
cash reserve in life policy caused pol- 
icy to lapse as of date interest was due 
subject to right to reinstatement with- 
in one month, and any payment of pre- 
mium which was also due could only 
operate as reserve with which to pur- 
chase automatic term insurance, hence 
policy was not in effect upon date of 
insured’s death where: automatic term 
insurance purchasable with dividend 


for which insured was entitled to cred- - 


it plus tendered difference between such 
dividend and amount of premium was 
insufficient to extend from date policy 
lapsed to date of insured’s death.— 
Bittinger v. New York Life Ins. Co., 
105 P.2d 646. 

Where insured had borrowed full 
amount of cash reserve in life policy 
and had defaulted in interest so that 
policy lapsed, notwithstanding payment 
of premium due by means of crediting 
dividend against premium and tender- 
ing payment of difference between divi- 
dend and premium, insurer did not 
“waive” automatic term insurance pro- 
visions of policy under which the term 
insurance purchasable with amount of 


dividend and tendered payment was in-. 


sufficient to extend to date of insured’s 
death.—Bittinger v. New York Life Ins. 
Co., 105 P.2d 646. 

Mo.App. Provision for automatic 
premium loan to insured from loan 
value of life policy, which was included 
in policy pursuant to request contained 
in application was not a provision for 
consequence of default prohibited by 
nonforfeiture statute, but was a valid 
provision for making of loans secured 
by policy in time to pay premiums, 
and hence insurer had right to apply 
loan value in payment of premiums 
which were in default and policy laps- 
ed on date to which it was extended 
by such application which was prior 
to insured’s death, notwithstanding 
that reserve value of policy on date 
first premium was paid in accordance 
with automatic premium loan clause, 
would have been sufficient to continue 
policy as extended insurance to date 
beyond insured’s death. Mo.St.Ann. § 
5741, p. 4388.—Maher v. Central States 
Life Ins. Co., 145 S.W.2d 1001. 

N.Y.App.Div. Under statute, in effect 
at time of issuance of life policy con- 
taining provision for accidental death 
benefit, providing that on lapse of life 
policy for nonpayment of premiums 
reserve on the policy should be applied 
to continue the insurance in force at 
its ‘full amount” including any out- 
standing dividend additions less any 
outstanding debts, the words ‘full 
amount’’ included all benefits under 
policy including accidental death bene- 
fit for which no separate premium was 
paid, since anything less than that 
would not be the full amount. Insur- 
ance Law, § 88, as amended by~Laws 
1929, c. 291, § 3.—Le May v. Metropoli- 
tan Life Ins. Co., 28 N.Y.S.2d 950, 262 
App.Div. 313. 

Under statute, in effect when policies 
were issued, providing that in case of 
lapse of life policy reserve shall be 
applied to continue insurance in force 
at its full amount, beneficiary under 
life policies providing for accidental 
death benefits payable while premiums 
were not in default beyond grace period 
was not excluded from accidental death 


aN er a 
benefits on death of i po 
cies were in default that 
reserve did not apply to keep acci- 
dental death benefit provisions in force 
since statute automatically continued 
policies in force at full amount and 
upon same terms and conditions as if 
premiums were paid when due for as 
long a period as accumulated reserve 
would cover. Insurance Law, § 88, as 
amended by Laws 1929, c, 291, § 3.— 
Le May v. Metropolitan Life Ins. Co., 
28 N.Y.S.2d 950, 262 App.Div. 313. 

The statute providing for the appli- 
cation of accumulated reserve to keep 
life policy on which premium payments 
have Japsed in force was intended for 
the benefit of the policyholder and to 
see that he receives the full benefit of 
the premiums paid prior to default and 
also secures to insurer the full amount 
of premiums called for by the policy. 
Insurance Law, § 208; § 88, as amend- 
ed by Laws 1929, c. 291, § 3—Le May 
v. Metropolitan Life Ins. Co., 28 N.Y.S. 
2d 950, 262 App.Div. 313. 

Where life policies contained provi- 
sion for accidental death benefit if poli- 
cies. were not in default beyond grace 
period, and policies were in default at 
time of death, but accumulated reserve 
was more than sufficient to continue . 
insurance in force at its full amount 
and keep it from lapsing, beneficiary 
was entitled to full amount of policies 
including accidental death benefits. 
Insurance Law, § 208; § 88, as amend- 
ed by Laws 1929, c. 291, § 3.—Le May 
v. Metropolitan Life Ins. Co., 28 N.Y.S. 
2d 950, 262 App.Div. 313. 

N.C. On the question of extended in- 
surance, where 20-year dividend ac- 
cumulation life policy provided that 
provisions for participation in profits 
should apply only if premiums were 
duly paid and not otherwise, insured, 
who defaulted in payment of premiums 
before expiration of the 20-year period, 
wags not. entitled to options open to 
those who paid all premiums for 20 
years, nor to share in dividends or 
profits accruing after the lapse of pol- 
icy.—Pace v. New York Life Ins. Co., 
14 $.H.2d 411, 219 N.C. 451. 

Tex.Com.App. In absence of a speci- 
fic provision in life policy to that 
effect, an insurance company is not 
required to automatically apply a re- 
serve to extended insurance, but there 
is nothing to prevent an insurer from 
applying the reserve to extended insur- 
ance, when to do so does not injuri- 
ously impair the rights of the insured 
or beneficiary. Rev.St.1925, art. 4732. 
—American Nat. Ins. Co. v. Ingle, 152 
S$.W.2d 1098, affirming 129 S.W.2d 426. 

Under life policy providing that if 
after payment of three full years 
premiums loan value is not sufficient 
to pay' entire premium and all out- 
standing indebtedness with interest 
thereon, available loan vyalue should 
be applied to continue policy in force 
as long as. it would suffice to pay for 
even one day’s premium and interest, 
where once an application for loan to 
pay premium has been formally made 
and allowed, unless insurer has been 
notified that no further loan is wanted 
before next premium payment date, 
insurer in event of default may treat 
the former application as continuing 
one, and apply the balance of reserve 
to extended insurance.—American Nat. 
Ins. Co. v. Ingle, 152 S.W.2d 1098, af- 
firming 129 S.W.2d 426. 

Where life policy contained automatic - 
paid-up insurance provision and also 
loan provision for payment of premium 
and insured applied for loan to pay 
semiannual premium and defaulted in 
payment of subsequent premium, paid- 
up insurance provision did not prevent 
insurer from applying reserve to ex- 
tension of insurance, notwithstanding 
that another application for loan was 
not made.—American Nat. Ins. Co. vy. 
Ingle, 152 S8.W.2d 1098, affirming 129 
S.W.2d, 426. 

_Tex.Civ.App. Under life policies pro- 
viding for double indemnity for aceci- 
dental death occurring ‘during the 
premium paying period, while this pol- 
icy is in full force and effect’’, and stip- 


due un or 
ipplemental contract | ati 
ly terminate this contract and all 
rights hereunder’, and giving option 
after default of extended insurance for 
“the face amount of this policy’’, such 
ip supplemental contracts for double in- 
demnity would terminate upon premi- 
um defaults and would not thereafter 
be in effect by virtue .of exercise of 
option for extended insurance. Ver- 
non’s Ann.Ciy.St. art. 4732, subds. 1, 2. 
—Great Southern Life Ins. Co. v. Ped- 
dy, 151 S.W.2d 346, error granted. 
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C.C.A.Ill. Provision of life © policy 
joan agreement, that upon failure of 
insured to repay loan which did not 
‘ represent premiums, or to pay accrued 
interest thereon, within 31 days, pol- 
icy should be deemed surrendered, if 
the surrender value of policy, allowable 
at next anniversary of policy, was less 
than amount of loan and accrued inter- 
est to such anniversary, was a “for- 
feiture provision” which was yoid un- 
‘der Illinois Law, and hence policy was 
in force on death of insured which oc- 
eurred while there was an existing de- 
fault in payment of indebtedness but 
. at time when total indebtedness was 
less than loan value, and cash surren- 
der value was sufficient to keep policy 
in force. Smith-Hurd Stats. Ill. ec. 73, § 
262(5).—Keeley v. Mutual Life Ins. Co. 

of New York, 113 F.2d 633. 
€.C.A.Ind. On lapse of life policy, 
only so much of reserved value as re- 
mained after deducting debt to insurer 
5 was available for extended insurance 


er 
> 


, purposes.—New England Mut. Life Ins. 
-* ee of Boston, Mass., v. Olin, 114 F.2d 


The Indiana nonforfeiture statute did 
not make available for extended insur- 
ance computation the gross or unre- 
duced reserve value of the policy, but 
merely the net reserve value remaining 
after reduction of indebtedness due in- 
surer. Acts Ind.1909, ¢. 95, § 6(38, 4), 

& and § 5 (7, 9, 10).—New England 
ba Mut. Life Ins. Ce. of Boston, Mass., v. 
a Olin, 114 F.2d 131. | 

A provision in life policy that amount 
of indebtedness was deductible both 
from face of policy and from available 
reserve value in computation of extend- 
ed insurance indicated that insurer had 
chosen the first option under Indiana 
nonforfeiture statute giving insurer op- 
tion to reduce amount of extended in- 
surance in the ratio of policy indebt- 
edness to net value of extended insur- 
ance, or option to reduce term of ex- 
tended insurance by amount of indebt- 
edness. Acts Ind.1909, c. 95, § 5(10). 
—New England Mut. Life Ins. Co. of 
Boston, Mass., v. Olin, 114 F.2d 181. 

‘ Where life policy provided that in- 

debtedness was to used to reduce 

, amount of extended insurance and not 
the term, insurer could compute 
amount of extended insurance by find- 
ing what the reserve value less total 
indebtedness chargeable against policy 
would purchase, and such method o 
settlement was binding on parties un- 
less statutory method of settlement was 
more favorable to insured, and to the 
amount so computed should be added 
share of surplus standing to credit of 
policy on date of lapse and share of 
surplus thereafter apportioned to such 
extended insurance, with interest there- 
on from the time the same should have 
been paid. Acts Ind.1909, c. 95, § 6 
(3, 4), and § 5 (7, 9, 10).—New Eng- 
land Mut. Life Ins. of Boston, 
Mass., v. Olin, 114 F.2d 131. f 

Ala. In action on life policies is- 
sued by New York insurance company, 
whether insurer was entitled to com- 
pute interest on policy loan to date 
of default in payment of premiums, in 
determining the cash surrender value 
for purpose of extended term insurance, 
was governed by the law of New York, 
if that law was properly pleaded.— 
Equitable Life Assur. Soc. of U. S. 
y. Brandt, 198 So. 595. 

' Under life policy and loan agreement 
which provided that on default policy 
loan became due with any interest 
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ur- 
chase extended insurance, where loan 
was obtained on August 2, 1935, and 


remained unpaid on November 20, 1935, 


when insured defaulted in payment of 
premiums, interest computed on princi- 
pal from date of loan to date of default 
could be added by insurer to principal 
in determining the cash surrender val- 
ue for purpose of extended term insur- 
ance, notwithstanding interest was not 
payable until premium anniversary date 
falling on February 20, 1936.—Equita- 
ble Life Assur, Soc. of U. 8. v. Brandt, 
198 So. 595. 

Ill.App. Where, after deducting in- 
sured’s indebtedness to insurer from 
cash surrender value, there existed 
equity of only $13.13, policy was auto- 
matically extended for 43 days upon 
failure to pay premium, and provisions 
for automatic extension for other pe- 
riods in absence of indebtedness did 
not apply.—Stevenson v, Prudential Ins. 
Co. of America, 32 N.E.2d 175, 308 Ill. 


App. 401. 
Ind.App. Statutory provision requir- 
ing life policy to provide table of 


surrender and loan values and provid- 
ing that in event of default insured 
should be entitled to extended insur- 
ance as shown in the table of values, 
must be construed in connection with 
all other provisions of the statute, 
including provision for method of re- 
ducing term as set forth in table 
of values in ratio of policy indebted- 
ness to the net value of extended in- 
surance, and, as so construed, did not 
preclude lessening of term of extended 
insurance rights under the policy by 
reason of policy indebtedness. Acts 
1909, c. 95, § 5(7, 10).—Gallagher v. 
Mutual Life Ins. Co. of New York, 32 
N B.2d 749. 

Provision of life policy for use of 
policy indebtedness for reduction of 
both amount and the term of extended 
insurance to which insured was enti- 
tled on default violated statute provid- 
ing for use of the indebtedness for re- 
duction of either the amount or the 
term of such insurance but not provid- 
ing for reduction of both amount and 
terin. Acts 1909, c. 95, § 5(7, 10).— 
Gallagher v. Mutual Life Ins. Co. of 
New York, 32 N.H.2d 749. 


Where life policy provided for use of 
policy -indebtedness for reduction of 
oth amount and term of extended in- 
surance to which insured was entitled 
upon default, instead of for use of 
the indebtedness to reduce amount or 
term in the alternative as required by 
statute, the policy provision relating 
to. reduction of the indebtedness from 
the amount was not required to be fol- 
lowed on ground that it appeared first 
in policy and insurer thereby made an 
“election” to deduct indebtedness from 
the face of the policy, since deduction 
of indebtedness was a single. transac- 
tion and was made as a part of the 
same computation. Acts 1909, c. 95, § 
5(7, 10).—Gallagher v. Mutual Life Ins. 
Co. of New York, 32 N.H.2d 749. 


Life policy provision for use of pol- 
icy indebtedness for reduction of 
amount and term of- extended insur- 
ance to which insured was entitled 
on default, which was contrary to ex- 
press provisions of statute authoriz- 
ing reduction of amount or term of ex- 
tended insurance because of indebted- 
ness, was invalid unless it was more 
favorable to insured than the _stat- 
ute. Acts 1909, c. 95,-§ 5(7, 10).— 
Gallagher v. Mutual Life Ins. f 
New York, 32 N.H.2d 749. 


Departure from exact provisions re- 
quired by statute providing for use of 
policy indebtedness for reduction of 
amount or term of extended insurance 
to which insured is entitled on de- 
fault will not be permitted unless it 
is teo plain for doubt that the sub- 
stitution is in every way as advanta- 
geous to the insured and ag desirable 
as the prescribed provision. Acts 1909, 


ce. 95, § 5(10).—Gallagher vy. Mutual 
Tie ps. Co. of New York, 32 N.B. 
d 749, 


oe ie 
Loan made during period of grace, 
which was applied in part to payment ~ 
of premium and in part to payment of 


prior loan and interest thereon, was 


a policy loan, required to be consid- 
ered in determining amount of extend- 
ed insurance to which insured was en- 
titled upon default, as against con- 
tention that the making of the loan 
after due date of premium made it a 
new transaction independent of the | 
insurance contract. Acts 1909, ¢. 95, § — 
5, as amended by Acts 1925, ec. 195.— 
Gallagher v. Mutual Life Ins. Co. of 
New York, 32 N.H.2d 749. ‘ Fd eae 
Where evidence established exist- 
ence of a policy loan, which was ap- 
plied on payment of premium and on 
payment of a prior loan and interest © 
thereon, the loan constituted an exist-_ 
ing “indebtedness” to the insurer which — 
could be ywsed to reduce amount or 
term of extended insurance to which 
insured was entitled on default, even — 
though there was no written assign- 


32 N.H.2d 749. yn 
Mo. The provision in life policy for 
an automatic premium loan to insured | 
from reserve value of policy did not — 
provide for a consequence of default, 
prohibited by nonforfeiture statutes, — 
but provided instead a way to make 
loans secured by policy in time to pay 
premiums, while premiums were still 
due and payable, in order to prevent Bes) 
default of premium, and hence provi- — 
sion was valid. Mo.St.Ann. §§ 5741, 
5744, pp. 4388, 4395.—Cleaver v. Cen- 
tral States Life Ins; Co. 142 S.W.2d — 
474, 129 A.L.R. 1094. ; in 
Mo. The section of the insurance act 
providing that it shall be the duty of 
the superintendent of insurance to © 
make, or cause to be made, ms there: 


a valuation of policies, additions there- — 
to, annuities and all other obligations 
of assurance outstanding and in force ~ 
on the 31st day of December next pre- Bj 
ceding, of every life insurance company ~ 
doing business in the state, is not 
authority for valuation without any al- 
lowance for annual expenses in deter- — 
mining the amount of extended insur- 
ance on a lapsed life policy. Rev.St. 
1939, § 5831, Mo.St.Ann. § 5720, p. 
4365.—Magers v,. Northwestern Mut. 
Life Ins. Co., 152 S.W.2d 148. set 

The nonforfeiture statute relating to 
the computation of the net value of 
life policy, when premium becomes due 
and is not paid, was not intended as 
an allowance for operating expenses of — 
a company, but was authority to make ~ 
a surrender charge in the nature of a 
penalty for failure to continue to pay 
premiums. Rev.St.1939, § 5852, Mo.St. 
Ann. § 5741, p. 4388.—Magers v. North- 
wees Mut. Life Ins. Co., 152 S.W.2d — 


The term “net value’ as used in the 
nonforfeiture statute relating to com- — 
putation of the net value of a life 
policy when the premium becomes due 
and is not paid, in view of the legis- 
lative background and subsequent in- 
terpretation of the statute is the same 
as the policy “reserve” and means the 
value computed by net premiums ac- 
cording to the statutory table, and does 
not authorize a computation based upon 
the use of the gross premium without 
allowing anything for annual expense 
of operations of the insurance company Nit 
during the years the policies remained i 
in force. Rev.St.1939, § 5852, Mo.St. 2 
Ann. § 5741, p. 4888.—Magers v. North- Bi 
western Mut. Life Ins. Co., 152 S.W.2d ‘@ 

48. i 

Mo.App. Under the  nonforfeiture 
statutes, where prior to default in pre- 
mium payment insured borrowed on 
policy which was assigned to insurer 
which was made beneficiary and was 
authorized on lapse of the policy for 
default in premium payments to de- 
duct from the cash value of policy and 
apply remainder of net value to pur- 
chase of extended insurance for face of 
policy less amount of loan, and insur- 
er on default in premium payments 
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purchased extended insurance in ac- 
cordance with the agreement with the 
insured, beneficiary was not entitled to 
recover under the original policy which 
lapsed for nonpayment of premiums. 
Rey.St.1909, § 6946, now Mo.St.Ann. § 
5741, p. 4388; Mo.St.Ann. §§ 5742-5744, 
pp. 4393-4395.—Guffin v. Penn Mut. 
Life Ins. Co., 142 S.W.2d 361. 

N.Y.App.Div. Where, upon default 
‘in payment of premium due on life 
policy, insurer deducted the amount of 
indebtedness charged against policy for 
loans previously made to insured and 
_._used the balance of cash value of policy 
Be? to purchase temporary insurance,.which 
expired several months prior to death 
E of insured, no recovery on the policy 
- eould be had by beneficiary.—Mills v. 
; BHquitable Life Assur. Soc. of U..8., 28 

N.Y.S.2d 1013, 262 App.Div. 9(17. 
N.Y.App.Div. Where insurer, after 
f deducting indebtedness charged against 
ag life policy on account of loans obtained 
by insured, used balance of cash value 
of policy as of the day policy lapsed, to 
purchase temporary insurance, and in- 
ured died about four weeks after ex- 


appeared that the amount of compound 
interest thus charged was insufficient 
to extend temporary insurance to the 
time of insured’s death.—Bryan v. New 
' ‘York Life Ins. Co., 28 N.Y.S.2d 1015, 
262 App.Div. 896. 

F Utah, The acceptance without objec- 
tion of indorsement for extended insur- 
ance binds the insured to the construc- 
tion placed in the indorsement.—Faw- 
ieee v. Security Ben, Ass’n, 104 P.2d 


we 
in 
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me ‘Mo.App. Where life insurer miscal- 
culated the extended term insurance 
_ available after failure to pay premium, 
and sent imsured a letter stating that 
policy was being continued in force 
until a specified date, which was later 
than insured was entitled to, and 
insured had no data or information 


$.W.2d Soy 
_ Tf insured relied upon representation 
of life insurer concern duration of 
extended insurance after failure to pay 
oa anam and acted to his detriment 
by not reinstating policy within the 
proper time, there would be sufficient 
“consideration” to sustain “estoppel” 
as ground for recovery of extended in- 
- suranece.—Fulton y. Kansas City Life 

Ins. Co., 148 S.W.2d 581. 

N.C. Where application for 20-year 
dividend accumulation life policy pro- 
vided that on payment of premium and 
delivery of policy, policy should relate 
- back and take effect as of date of ap- 
plication, and policy which was issued 
and delivered ten days later provided 
that it took effect as of date of appli- 
7 cation, and subsequently a second pol- 
icy was issued on the same application, 
and some 16 years thereafter insured 

‘failed to pay premiums and value of 

policies after deducting loans was, in 

accordance with terms of policies, ap- 
' plied by insurer to purchase of paid- 
up term.insurance, period of paid-up 
term insurance was properly calculated 
by insurer from date of application 
and not from date of delivery of the 
policies—Pace v. New York Life Ins, 
Co., 14 S.H.2d 411, 219 N.C. 451. 
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Tenn. Where 20-year pay life insur- 
ance policy contained automatic bene- 
fit clause, plainly providing that policy 
should become paid-up nonparticipat- 
ing life insurance from date of in- 
sured’s default in payment of premi- 
ums, if insured made no election be- 
tween paid-up insurance, extended in- 
surance, and cash surrender value, op- 
tions, insurer was not bound to grant 
extended insurance in such case, as no 


7 a ne 
ae 7 


ae oy ines, 
_ LIFE INSURANCE | 
ambiguity, requirin ; 
doubt in insured’s favor, arose from 
use of words “automatic extension’ in 
extended insurance option.—Hleogram- 
menos v. Standard Life Ins. Co. of the 
South, 149 S.W.2d 69. é 
A life insurance company, assuming 
obligations of another such company, 
which failed, under 20-year pay life 
insurance policy by reinsurance agree- 
ment providing for deduction of stated 
sum from amount due insured as lien 
thereon, if premiums on policy were 
not paid to its maturity, was author- 
ized to deduct such sum, in addition 
to amount of loan on policy with in- 
terest, in computing amount due bene- 
ficiary after default in payment of pre- 
miums, as regards paid-up insurance 
as statutory requirement that policy 
contain all of contract was inapplicable 
to such agreement, made after issuance 
and. delivery of policy.—EHleogram- 
menos y. Standard Life Ins. Co. of the 
South, 149 S.W.2d 69. 
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U.S.N.Y. The “cash surrender value” 
of a life policy is the reserve less a 
surrender charge, and in case of a 
single premium life policy: the “‘re- 
serve’ is the face amount of the con- 
tract discounted at a specified rate of 
interest on the basis of the insured’s 
expected life-—Guggenheim vy. Rasquin, 
61 S.Ct. 507, affirming 110 F.2d 371, 
reversing 28 F.Supp. 322, certiorari 
granted 61 S.Ct. 10. 


Pa.Com.Pl. The beneficiary of a life 
insurance policy, by the terms” of 
which “the cash surrender value shall 
include the reserve on the face of the 
policy at the end of the insurance 
year, or, in case of death, at the date 
of default, plus any dividends stand- 
ing to the credit of the policy,” sues 
in assumpsit, contending that the cash 
surrender value, together with a divi- 
dend declared to credit of the policy, 
were sufficient to have continued the 
policy in force to date of death of the 
insured, and that interest on a policy 
loan payable annually on the anniver- 
sary of the policy cannot be charged 
against, or deducted from, the cash 
surrender value of the policy until such 
anniversary, The Insurance Company 
defended on the ground that, as the 
dividend, though declared, was not due 
and payable until date of anniversary 
of the policy, plaintiff could not claim 
it before that date as a credit applica- 
ble to the purchase of extended insur- 
ance so as to continue the policy in 
force. Held, that the dividend, having 
been ascertained, declared and appor- 
tioned to the policy, even though not 
presently payable, is properly a part 
of the cash surrender value and, as 
such, is properly applicable to the 
purchase of extended insurance so as to 
eontinue the policy in force.—Berg v. 
New York Life Ins. Co., 41 Lack.Jur. 
149, 10 Som. 129. 

Interest on a policy loan which is 
payable annually on the anniversary of 
the policy cannot be deducted from the 
cash surrender value of the _ policy 
before the date it is actually due and 
payable.—Berg v. New York Life Ins. 
Co., 41 Lack.Jur. 149, 10 Som 129. 


§ 2 
_ ©.0,A.Ala. Where one of joint state 
agents of life insurance company ob- 
tained reinstatement of lapsed policy 
on his life and issuance of ‘‘family in- 
come riders” on two policies which 
greatly increased amount payable by 
concealing from insurer’s examining 
physician a feeling of fullness in his 
abdomen, and next day went to his 
personal physician, who, after a thor- 
ough examination, performed operation 
which disclosed a cancerous condition, 


trial court properly directed verdict for ° 
company as to the reinstated policy and _ 
actions © 


the riders, in beneficiary’s 
thereon, under Alabama law making it 
insured’s duty to advise company of 
any change in physical condition ‘‘ma- 
terial to risk.’—MecDaniel v. United 
Ben. Life Ins. Co., 117 F.2d 339. 
C.C.A.Colo. In action on life policy 
for double indemnity provided in case 
of accidental death of insured who had 
applied, prior to his death, for rein- 


resolution of 
9m admit confidential report obtained b: 
insurer was not error, where report: 


( 


; yl ee br ens Lae he 
statement of lapsed policy, 


would have availed insurer nothing, in 
view of insurer’s obligation to rein- 
state policy, under proof theretofore 
submitted by insured.—Bankers Life 
Co. v. Bowie, 121 F.2d 779. . 
Where insurer, sued on life policy 
for double indemnity provided in case 


ef accidental death of insured who had - 


applied prior to his death for rein- 
statement of lapsed policy, offered en- 
tire confidential report on insured, in- 
cluding prejudicial statements respect- 
ing insured’s use of intoxicating liq- 
uors and his marital relations,—~which 
were immaterial to the issues presented 
and should not have gone to jury, re- 
fusal to admit report was proper, even 
though insurer may have been entitled 
to introduce that portion of report 
dealing with leg ailment as informa- 
tion coming to insurer bearing on is- 
sue as to whether insurer was entitled 
to call on insured for additional proof 
of insurability with respect to insured’s 


health.—Bankers Life Co. v. Bowie, 121 
H.2d 779. 


In action on life policy-for double — 


indemnity provided in case of acci- 
dental death of insured who had ap- 
plied prior to his death for reinstate- 
ment of lapsed policy, notations made 
in insurer’s office records by medical 


examiner respecting application for re- ~ 


instatement, offered by insurer to es- 
tablish that doubt existed in minds of 
insurer’s executives as to proof of in- 
surability offered by insured, were im- 
material, where proof of insurability 
theretofore submitted by insured was 
satisfactory with respect to insured’s 
health, and insurer did not call for 
additional . proof respecting the two 
matters bearing on insured’s insur- 
ability covered by confidential report 
obtained by insurer on insured.—Bank- 
ers Life Co. v. Bowie, 121 F,2d 779. 


C.C.A.Mo. In action to reinstate life 
Olicies which insurer claimed had 
apsed for nonpayment of premiums, 
and to recover premiums paid during 
insured’s disability, evidence sustained 
finding for plaintiff on ground that in- 
sured’s total and permanent disability 
due to insanity, which disability 
brought into operation waiver of pre- 
mium clauses in the policies, occurred 
after issuance of the policies.—Mutual 
Life Ins. Co. of ‘New York v. Heil- 
bronner, 116 F.2d 855, certiorari de- 
nied 61 S.Ct. 829. 


Ark, Bvidence was not sufficient to 
authorize award of disability benefits 
under life policy on theory that net 
cash value of policy was sufficient to 
have paid the premium for an addition- 
al quarter of a year and to a time when 
total disability clearly existed.—Home 
Life Ins, Co. v. Swaim, 142 S.W.2d 209. 
200 Ark. 819. 

Where insured in seeking reinstate- 
ment of disability life policy proposed 
to use cash value of such policy and 
other policies for purpose of paying 
premium, insurer’s offer to accept note 
upon reinstatement of the policy for 
the premium did not show that policy 
sought to be reinstated had a net value 
sufficient to pay the note-—Home Life 
Ins. Co. v. Swaim, 142 S.W.2d 209, 200 
Ark. 819. 


Del.Ch. In suit to rescind reinstate- - 


ments of lapsed life insurance policy 
on ground of insured’s false represen- 
tations in requests for reinstatements 
that he was in good health and had 
had no disease or illness, where it did 
not appear that his health, when he 
signed requests, was impaired by any 
illness except possibly myocardosis 
and it did not definitely appear that 
he knew of such infirmity, facts did 
not establish want of reason for, or 
absence of, such belief in representa- 
tions, as required to entitle insurer to 
relief prayed.—Equitable Life Assur. 
Soc. of U. S. v. Wilson, 18 A.2d 240. 


In suit to rescind reinstatements of | 


life insurance policy on ground of false 
statements in insured’s requests for 
such’ reinstatements that he was in 
good health and had had no disease 
or illness, physicians’ testimony con- 
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son, 18 A.2d 240. 

In suit to rescind reinstatements of 
lapsed life insurance policy, evidence 
held insufficient to show that insured’s 
misrepresentations in requests for re- 
instatements that he had not consulted 
or been treated by any physician with- 
in past five years were material to 
risk, as required to warrant rescission. 
—KEquitable Life Assur. Soe. of U. S. v. 
Wilson, 18 A.2d 240. 

Fla. Where insured by answer to 
questions in application for reinstate- 
ment of life policy misstated that with- 
in past two years he had not had any 
illnesses, diseases, or bodily injuries, 
and had not consulted or been treated 


~ by a physician, and as a consequence 


of insured’s statements insurer made no 
investigation, evidence sustained chan- 
eellor’s finding that insured did not an- 
Swer the questions in good faith, and 
justified cancellation of policy—Winer 
v.. New York Life Ins. Co., 197 So. 
487, 143 Fla. 652. 

Ga.App. In action on life policy, un- 
disputed evidence that insured in ap- 
plying for reinstatement of policy after 
it had lapsed made false statement that 
he had not been under care of any 
physician within three years, and that 
statement was relied upon by insurance 
company in reinstating policy, demand- 
ed a finding in favor of insurance com- 
pany. Code 1933, §§ 37-702, 37-703, 37- 
704, 56-820, 56-821, 56-822, 56-911, 96- 
203.—Life & Casualty Ins, Co. v. Davis, 
10 S.E.2d 129, 62 Ga.App. 832. 

Ill.App. In action on life insurance 
policies based on theory that insurer 
had charged compound interest to in- 
sured on policy loans and that the 
amount improperly charged was suffi- 
ecient to carry insurance in effect un- 
til after insured’s death, record sus- 
tained determination that compound in- 
terest had not been charged.—Matthews 
yv. Franklin Life Ins. Co. of Springfield, 
28 N.H.2d 572, 306 Il.App. 325. 


Ii.App. In beneficiary’s action on 
life policy which had lapsed except as 
extended term insurance, on April 18, 
1937, for nonpayment of premiums 
where insured had obtained loan on 
as el on March 138, 1936, and an- 
nivérsury of policy was 13th of Janu- 
ary cf gach year, and issue involved 
was method of calculating interest on 
loan to determine whether extended 
insurance was in effect at insured’s 
death on January 9, 1939, admit- 
ting testimony of beneficiary’s witness 
calculating interest for one year from 
March 13, 1936, before compounding it, 
was error, since interest should have 
been computed from March 138, 1936, 
to January 13, 1937, and then com- 
pounded in view of policy and loan 
agreement provisions regarding inter- 
est. Smith-Hurd Stats.1935, c. 73, § 
263.—Ropiequet v. Adtna Life Ins. Co., 
33 N.H.2d 228, 309 IllLApp. 346. 

Evidence warranted finding that ex- 
tended term insurance under life pol- 
icy which lapsed, except as to extend- 
ed insurance, on April 18, 1937, for 
nonpayment of premiums, was in force 
at time of insured’s death on January 
9, 19389, so as to authorize recovery 
by beneficiary in action on _policy.— 
Ropiequet v. Adtna Life Ins. Co., 33 N. 
BH.2d 228, 309 Ill.App. 346. : 

Kan. Insurer, seeking to escape lia- 
bility on life policy on ground of ma- 
terial representation by insured in ap- 
plication for reinstatement wherein in- 
sured stated that to best of his knowl- 
edge and belief he was in good health 
and that he had had no illness subse- 
quent to date on which policy lapsed, 
had burden of showing that statement 
was not made in good faith—Darling 
v. United Ben. Life Ins, Co., 109 P.2d 
78, 153 Kan. 75, 

In action to recover upon a life pol- 


insurer was 
Darling v. United Ben. Life Ins. Co., 
109 P.2d_78, 153 Kan. 75. 

Kan. In action on life policy on 
which insured had made a loan, evi- 
dence, including statements in applica- 
tion for reinstatement, in application 
for loan, and in loan agreement itself, 
showed that interest on loan was pay- 
able from date of loan rather than 
from earlier anniversary date of policy, 
and that there was available for pur- 
chase of extended insurance a sufficient 
amount to keep policy in effect until 
insured’s death.—Quilty v. New York 
me Ins. €o., 109 P.2d) 215, 153 Kan. 


Mich. In beneficiary’s action on life 
policy, whether insured’s statements, in 
application for reinstatement of policy, 
that he was in good health and that he 
had not been ill or injured within five 
years, were false, was for the jury.— 
Wohlfeil vy. Bankers Life Co., 296 N.W. 
269, 296 Mich, 310. : 

In beneficiary’s action on life policy 
where insurer defended on ground that 
insured fraudulently obtained reinstate- 
ment, beneficiary’s right to recover was 
not defeated as a matter of law in con- 
sequence of her statement in proof of 
loss that insured had been ill with 
ulcers of the stomach.—Wohlfeil v. 
Bankers Life Co., 296 N.W. 269, 296 
Mich. 310. 

Where insurer defended action on life 
policy on ground that insured fraudu- 
lently misrepresented condition of 
health during five-year period next pre- 
ceding application for reinstatement, 
after insurer made showing that with- 
in five-year period next precede. ap- 
plication for reinstatement insured had 
been in hospital and that he had been 
treated by doctor, burden was on ben- 
eficiary to show that any treatment the 
insured received was for some ailment 
which did not tend to seriously weaken 
or undermine insured’s health.—Wohl- 
feil v. Bankers Life Co., 296 N.W. 269, 
296 Mich. 310. 

Where insurer defended action on 
life policy on ground of insured’s false 
statements regarding condition of 
health within five-year period next pre- 
ceding application for reinstatement 
and introduced evidence that insured 
had been in hospital and had been 
treated by physician during that pe- 
riod, evidence presented question for 
jury regarding whether treatment in- 
sured received was for ailment which 
did not tend to seriously weaken or 
undermine insured’s health.—Wobhlfeil 
v. Bankers Life Co., 296 N.W. 269, 296 
Mich. 310. 


N.C. In action on life policies, where 
undisputed documentary and written 
evidence, and _ stipulation of facts, 
showed that policies had lapsed for 
nonpayment of premiums, whether pe- 
riod of extended term insurance to the 
purchase of which value of policies was 
to be applied was to be calculated from 
the date of the delivery of the policies, 
or the date of the application for the 
policies, was a “question of law” rather 
than a ‘‘question of fact’”’.—Pace v. New 
York Life Ins. Co., 14 §8.H.2d 411, 219 
N.C. 451. 

Tex.Com.App. Where it could not be 
said as a matter of law that at the 
time of giving of answers in applica- 
tion’ for reinstatement of life policy 
insured knew that she had, at such 
time or before a certain disease and 


“that she fraudulently concealed such 


fact from insurer, whether insured had 
such disease and concealed it from in- 
surer was for the jury, where insurer 
sought to cancel policy on ground of 
misrepresentations in application for 
reinstatement.—Great Southern Life 
Ins. Co. v. Doyle, 151 S.W.2d 197, 136 
Tex. 877, affirming Doyle v. Great 
Southern Life Ins. Co., 126 S.W.2d 735. 

Tex.Com.App. In action on life pol- 


->tion indicating an election to claim. 


-surer’s conservation and renewal de- 


; he * Pe hy 
cy containing loan provision where 
sured made application for loan to 
semi-annual premium but took n 


specific option under the policy when 
subsequent premium became due, letter 
written to insured by supervisor of in- 


partment stating that policy was bein 
carried on extended insurance was ad- 
missible as showing how insurer had — 
interpreted loan provisions. of contract. — 
—American Nat, Ins. Co. v. Ingle, 152 — 
S.W.2d 1098, affirming 129 S.W.2d 426. 
Where insured under life policy con- 
taining loan provision obtained loan to 
pay semiannual premium but took no 
action indicating an election to clai 
any specific option under the policy oi: 
subsequent premium becoming due, let- — 
ter written to insured by superviso 
insurer’s conservation and renewal d 
partment stating that policy was bei: 
carried on extended insurance was suf. 
ficient to warrant finding that insurer 
considered original application for loa 
sufficient request to continue payme 
of reserve after default of subsequen' 
premium to extended insurance, and i 
surer could not thereafter be heard 
say that such action was not autho: 
ized by contract.—American Nat, I 
Co. v. Ingle, 152 S.W.2d 1098, affirmi 
129 S.W.2d 426. id 
Tex.Civ.App. Insured’s death with: 
two years after his reinstatement 
member of burial association issu ; 
life insurance policy did not limit re- 
covery thereon against insurance com- 
pany, which took over policy, to half 
of amount thereof, in absence of proot 
that any such reduction in amount o 
policy was contracted for or prope 
Blue Bonnet Life Ins. Co. v. Robin 
153 S.W.2d 200. i 


physical condition, and there was evi-- ‘ 
dence that wife was treated for female 


to recover on the policy on death o 
wife, since wife was not in “good | 
health’ at time of issuance of policy 
or at time it was reinstated after i 
had lapsed.—Texas Independence | 
Ins. Co. v. Pickens, 153 S.W.2d 884. 


nonpayment of premiums or interest, 
another provision that if any premi 
or interest is not paid on date 
due, the insurer will restore policy 
of date of such nonpayment, on p ; 
ment by insured of such premium 01 
interest within one month thereafter 
with interest, would not be interpreted 
in such a way as to result in i mei 
diate forfeiture.—Bittinger y.. New York! 
Life Ins. Co., 112 P.2d 621, 17 Cal.2d 
834, prior opinion 105 P.2d 646. 
In the absence of statutory regula- 
tion to the contrary, a life policy by 
express provision of the policy may — 
be made immediately forfeitable upon | 
nonpayment of premium or interest 
due on policy :loan.—RBittinger v. New 
York Life Ins. Co., 112 Pi2d. 621) 17 
Cal.2d 834, prior opinion 105 P.2d 646. _ 
The use of the word “restore” in re- | 
instatement clause of life policy pro- — 
viding that if’any premium or interest : 


is not paid on date when due the in- 
surer will restore policy as of the date 
of such nonpayment, on payment by 
the insured of such premium or in- 
terest within one month thereafter with i 
interest did not imply a forfeiture for ~— 
nonpayment of premium or interest, 
especially where the clause appeared 
in the portion of policy entitled “this 
policy is automatically nonforfeitable.” — 
—Bittinger v. New York Life Ins. Co., 
112 P.2d- 621; 17. Cal.2d 834, prior 
opinion 105 P.2d 646. = 
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Ga.App. ] 
which accumulates a loan value in the 


A participating life policy 


operating experience of the insurer 
cannot be forfeited for nonpayment of 
premium without notifying insured of 
amount of loan value available at time 
of due date of premium and time of 
expiration of policy.—General Ameri- 
a Life Ins. Co. v. Butts, 15 S.E.2d 
Where quarterly payment of $83.03 
: annual premium on $2,500 participat- 
\, ing life policy was not paid on June 
29, 1934, when due, and insurer, with- 
out notifying insured before that date 
that he had an equity of $19.49 in 
. policy, applied that amount on extend- 
A ed insurance to August 6, 1934, instead 
pre 3 of applying it on payment of premium 
as had previously been done, remit- 
tance of $22 made by insured on Sep- 
tember 15, 1934 and retained by insur- 
5 er until after notified of insured’s 
‘death on September 26, 1934, was suf- 
ficient together with equity to keep 
policy in force until December 23, 
1934, and hence policy was in force 
when insured died, and beneficiary was 
entitled to recover face value of policy 
less any existing indebtedness of in- 
_ sured.—General American Life Ins. Co. 
vy. Butts, 15 S.H.2d 916. 
|. IlL.App. Under the statute, a_ life 
_ insurance policy could not be declared 
forfeited by the company until notice 
_ required by statute was given, and 
ih where insured died before time speci- 
_ fied in the notice had expired, the 
_/ policy was in full force and effect. 
i wimith-Hurd; Stats. ¢. 78, '§ 
_ Stevenson vy. Prudential Ins. Co. of 
on orice, 32 N.H.2d 175, 308 Ill.App. 


_ [Ind.App. The purpose of notice to 
- policyholders that an automatic policy 
loan to pay premium has been granted, 
and that an additional payment is re- 
quired to prevent termination of pol- 
icy, is to prevent a forfeiture for non- 
payment as result of inadvertence and 
‘~~ forgetfulness. Acts 1909, c. 95, § 5, 
subd. 9, as amended by Acts 1925, c¢. 
- 195.—LincolIn Nat. Life Ins, Co. v. 
_ | Sobel, 35 N.B.2d 121. 


_-‘* Under life policy provision that fail- 
ure to pay any policy loan, automatic 
premium loan, or interest thereon 
should not avoid policy unless total 
indebtedness equalled or exceeded full 
amount available, and in no event 
until 30 days after notice thereof had 
been mailed to insured or assignee, a 

notice” that policy would terminate 
30 days hence because indebtedness 
ae equalled cash value was suflicient with- 
out giving of notice after date specified 

for lapse of policy. Acts 1909, ec. 95, 
§ 5, subd. 9, as amended by Acts 1925, 
e. 195.—Lineoln. Nat. Life Ins. Co. v. 
‘Sobel, 35 N.H.2d 121. 

La. Where insured received notices 
from insurer that premiums on par- 
ticipating life insurance policy would 
be due on dates mentioned and notices 
of lapse of policy made no complaint 
of irregularities in manner of giving 
such notices, and understood that poli- 
cy lapsed for nonpayment of premiums, 
insurer had right to declare policy for- 
feited on default in payment of pre- 
mium because of insured’s inability to 
_ pay it, not through his oversight, not- 
withstanding such irregularities, which 
caused insured no injury.—Dreher y. 
- Guaranty Income Life Ins. Co., 199 

MeSo. 135,,196 La. -326. 

N.J.Sup. Forfeiture provided for in 
lapsing clause of life policy is not self- 
operating and failure to pay premium 
within time allowed will create for- 
aah feiture at option of insurer which may 
Ret take advantage of forfeiture provision 
mi or waive forfeiture and receive pay- 
Ne ments of the past due premiums, and 
if latter course is adopted, policy is 
m revived and continues to be a valid 
% outstanding obligation against insurer. 
4 —Barbera v. John Hancock Mut. Life 
, Mise Gon 2 At2d 222) TOT Ns beet227 

N.C. The nonpayment of an insur- 
ance premium when due or within the 
period of grace thereafter, in ‘the ab- 
sence of some extension or waiver, 
automatically avoids a policy of insur- 
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ance.—Cauley vy. General American 
iy Ins. Co., 14 S.B.2d 39, 219° N.C. 
398. 

S.C. Where insured was _ repeatedly 
notified by insurer that policy of life 
insurance had lapsed for nonpayment 
of premiums and requested to make ap- 
plication for reinstatement and to fur- 
nish proof of insurability as required 
by terms of policy, insured’s refusal 
to comply with requirements for rein- 
statement warranted cancellation. of 
policy by insurer and resulted in loss 
of policy, notwithstanding insured’s re- 
fusal to apply for reinstatement may 
have been in the honest, but mistaken, 
belief that premiums had been paid.— 
Lester v. Guardian Life Ins. Co., 13 S. 
BH.2d 627, 196 S:C. 357. 
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Ga.App. Where insurer’s agent was 
not one of those designated by life pol- 
icy as authorized to extend time of pay- 
ment of premium, and policy express- 
ly provided that no agent had power to 
waive any forfeiture, insurer would not 
be bound by agent’s alleged custom of 
accepting premiums after they were 
due, unless insurer knew that premi- 
ums had been accepted after due date, 
or unless insurer had by some act rati- 
fied the acceptance of belated premi- 
ums.—Gulf Life Ins. Co. v. Yearta, 10 
S.H.2d 120. 

Iowa. Where insurance company’s 
examining physician reported to com- 
pany that applicant for life insurance 
policy was fit subject for insurance, 
company was “estopped” to set up de- 
fense in action on policy issued to ap- 
plicant that he was not in condition 
of health required by policy at time 
of application, in absence of evidence 
that such report was procured by ap- 
plicant’s fraud. Code 1939, § 8770.— 
Olson v. New York Life Ins. Co., 295 
N.W. 833. 


In action on life insurance policy, 
“estoppel” of defendant to set up de- 
fense that insured was not in condition 
of health required by policy at time 
of application therefor because of de- 
fendant’s examining physician’s issu- 
ance of health certificate or report to 
defendant that applicant was fit sub- 
ject for insurance operates against de- 
fendant, unless such certificate or re- 
port was procured by insured’s fraud. 
Code 1939, § 8770.—Olson v. New York 
Life Ins. Co., 295 N.W. 833. 


The statute providing that where 
life insurance company’s medical ex- 
aminer issues certificate of insurance 
applicant’s health or reports to com- 
pany that he is fil subject for insur- 
ance, company is estopped to set up 
defense in action on policy that insured 
was not in condition of health requir- 
ed thereby, unless such certificate or 
report was procured by  insured’s 
fraud, applies to insurance applicant’s 
answers concerning his health or medi- 
cal history. Code 1939, § 8770.—Olson 
a York Life Ins. Co., 295 N.W. 

Mo.App. A life insurer may waive 
prompt payment of premiums.—Floyd 


-y. Life & Casualty Ins. Co., 148 S.W. 


2d 620. 
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_ C.C.A.Ala. “Estoppel” against _ life 
insurance company seeking to avoid lia- 
bility on reinstated policy and addi- 
tional insurance on the ground of 
fraud could not be predicated on in- 
surer’s delivery of policies and reten- 
tien of premium, where insured’s con- 
cealment of his physical condition was 
not known to insurer until after in- 
sured’s death.—McDaniel y. United Ben. 
Life Ins. Co., 117 F.2d 339. 

_C.C.A.Il. In action on two life poli- 
cies, the doctrine of “estoppel’’ could 
not preclude insurer from asserting 
a fact of which it had no previous 
knowledge, unless such knowledge 
could be imputed as a matter of law.— 


Obartuch v. Security Mut. Life Ins. 
Co., 114 F.2d 873. 
C.C.A.Kan. Where insurer, which 


subscribed to services of a corporation 
respecting information concerning ap- 
plicants for life insurance, had posses- 
sion of card from corporation showing 
that insured had applied to a second 
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company for insurance and that second 


company had created a record agains 


insured before insurer issued life pol- — 


icy to insured, and if insurer had 
made inquiry available information 
would have revealed that application 
to second company had been declined, 
insurer was charged with notice of 
what inquiry would have disclosed 
and was “equitably estopped” from 
asserting, as defense to beneficiary’s 
action on policy, that insured made 
fraudulent representations in answers 
to questions in application respecting 
whether insured had ever been re- 
fused insurance by other companies.— 
Columbian Nat. Life Ins. Co. of Bos- 
ton, Mass., v. Rodgers, 116 F.2d 705, 
certiorari denied Columbian Nat. Life 
Ins. Co. v. Rodgers, 61 S.Ct. 838. 


C.C.A.Mich. Insurer was not “es- 
topped” to deny liability. under life 
insurance policy on ground. of falsity 
of answers to questions in application 
with respect to prior illness of appli- 
cant by fact that insured had at about 
the same time that he made applica- 
tion for policy with insurer applied 
for insurance with another company 
to which he disclosed a portion of facts 
concerning prior illness sought to be 
elicited by insurer’s application ques- 
tions, even though evidence indicated 
an exchange of information between 


insurer and other company.—Great 
Northern Life Ins. Co. v. Vince, 118 
B.2d. 232. 


C.C.A.Mich. An insurer’s earlier rec- — 


ords do not put it upon notice of 
the falseness of statements made in an 
application for insurance, so as_ to 
“estop” insurer from denying liability 
under policy on account of such false 
statements, unless there is some cir- 
cumstance which directs attention to 
the earlier records.—Great Northern 
Life Ins. Co. y. Vince, 118 F.2d 232. 


Tex.Civ.App. There could be no 
“waiver” by mutual aid association of 
policy provision requiring delivery 
while insured was in good health, un- 
less it had knowledge of insured’s 
diseased condition at the date of ap- 
plication, where insured’s wife who 
made application did not reveal] that 
insured had cancer or had been treated 
therefor during two years preceding 
the date of application, and did not 
name attending physician. Vernon’s 
Ann.Civ.St. art. 4875a—1 et seq.—Mor- 
ris Ass’n of Brownwood yv. Tatum, 152 
S.W.2d 871. 
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C.C.A.11]. In action on two life poli- 
cies defended on ground of fraud in 
that named insured never knowingly 
made application for insurance and 
that a person other than named in- 
sured was substituted for medical ex- 
amination, even if insurer’s medical 
examiner was a party to the conspir- 
acy he would be acting beyond the 
scope of his authority, and insurer as 
his principal would not be bound by 
his acts.—Obartuch y. Security Mut. 
Life Ins. Co., 114 F.2d 873 

Where insurer’s medical examiner 
had no actual knowledge of fraud per- 
petrated in procuring life _ policies, 
there was nothing to impute to insur- 
er, and even ‘if, examiner had knowl- 
edge of the fraud it was not imputable 
to insurer.—Obartuch y.- Security Mut. 
Life Ins. Co., 114 F.2d 873. 


Ga.App. Where insurance company’s 
agent, taking application for life in- 
surance policy, was informed that ap- 
plicant had been in hospital and that 
doctor there told her that she had no 
cancer and that her treatment was 
local, such notice to agent was notice 
to company.—National Life & Accident 
Ins. Co. v. Mullen, 12 $.H.2d 363. 

Under life insurance policy, provid- 
ing that no obligation was assumed if 
insured was not in sound health on 
date of policy and that in such case 
insurer’s full liability should be dis- 
eharged by payment of sum of premi- 
ums received thereunder, insurer’s li- 
ability on death of insured from dis- 
ease not disclosed in application for 
policy, but known to insurer’s agent, 
was not limited to return of premiums 
paid, irrespective of insurer’s knowl- 


policy, 
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Where false or incorrect state- 
ments are made in application for life 
and falsity of statements is 
known by insurer’s soliciting agent, in- 
surer is bound by agent’s knowledge, 
unless agent and -applicant are in 
fraudulent collusion.—State ex rel. 
John Hancock Mut. Life Ins. Co. v. 
Hughes, 152° S.W.2d 132. Quashing 
opinion Longo v. John Hancock Mut. 
Life Ins. Co., 142 S.W.2d 871, mandate 
conformed to 153 S.W.2d 805. 

N.Y.App.Div. In action  on_ life 
policy, where beneficiary claimed that 
agent who solicited policy and collected 
premium was fully informed as to con- 
dition of health of insured, and that 
therefore company waived provisions of 
policy relating to health of insured, 
burden of proving waiver was on bene- 
ficiary, and beneficiary’s own good faith 
an essential element thereof,— 
Smith vy. John Hancock Mut. Life Ins. 
Co., .23) N.Y.S:2a 331: 

Wis. Where insured has made sev- 
eral separate and distinct misrepre- 
sentations in application for life policy, 
each designed to deceive insurer and 
each’ material to the risk, a partial, 
fragmentary, or incomplete disclosure 
of falsity to insurer thereafter is insuf- 
ficient to avoid the effect of fraud, and 
the knowledge thus acquired by in- 
surer is insufficient basis for a ‘waiver’ 
of its right to cancel policy for any of 
the misrepresentations.—Martinson vy. 
Prudential Ins. Co. of America, 294 N. 


Wz. 525, 236 Wis. 110. 


That insurer received premiums on 
life policy knowing, through its col- 
leeting agent, that some of five sepa- 
rate and distinct misrepresentations in 
‘application were at least innocently 
false did not constitute a ‘waiver’ 
by insurer of its right to cancel policy 
for any of the misrepresentations, 
where disclosure was made only of fal- 
sity of representations concerning in- 
sured’s health at time of application 
and whether she ever suffered from 
kidney disease, and no disclosure was 
made of fact of fraud or of falsity of 
representations with respect to the 
time of insured’s last illness, the dis- 
ease she last suffered from, and the 
time at which she last received medical 
or hospital treatment.—Martinson vy. 
Prudential Ins. Co. of America, 294 
N.W. 525, 236 Wis. 110. 
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Pa.Com.Pl. Where a medical exami- 
nation is waived and a policy of in- 
surance is issued upon the recommen- 
dation of the agent, the company is 
estopped from setting up the defense 
that the insured was not in the con- 
dition of health required by the pol- 
icy at the time of, recording the an- 
swers of the applicant unless the in- 
surance was procured by fraud, de- 
eceit or misrepresentation.—Mesko vy. 
Prudential Ins. Co., 20 Wash, 133. 


Tex.Civ.App. The knowledge of so- 
liciting agent and field superintendent 
employed in insurer’s local office, that 
insured was suffering from serious ill- 
ness when she applied for life policy 
and when policy was delivered, did not 
“estop’” insurer from denying liability 
on policy, and did not accomplish a 
‘waiver’ of provision that insured 
should be in sound health on date of 
policy, where policy provided that only 
insurer’s president or secretary could 
alter policy.—National Life & Aé¢cident 
Ins. Co. y. Logan, 150 S.W.2d 132. 
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Ark, In beneficiary’s action on life 
policy, where insured’s application for 
policy was part of the policy and an- 
swers in the application were war- 
ranties, but answers were written in 
by insurer’s agent without consulting 
insured after obtaining insured’s signa- 
ture, insurer was ‘‘estopped”’ to deny 
truth of the answers, including answer 
that insured had not suffered disease or 
infirmity or consulted physician for 
disease or injury within 10 years.— 


- WwW 
_ vy. Sanders, 


tions truthfully, 


ADHiES Ere ee iS ; } 4 
roodmen of the World Life Ins. Soc. 
145 S.W.2d 28. 

Iowa. The mere fact that insurance 
company’s agent, inserting false state- 
ments as to insured’s health and previ- 
ous medical attention in life insurance 
application, signed by insured without 
reading it after answering all ques- 
received commission 
from company on sale of policy, was 
not proof that he did not communicate 


‘to company his information as to such 


facts and hence was not sufficient evi- 
dence to bring case within exception to 
general rule that principal is bound by 
agent’s knowledge of facts.—Noble v. 
United Ben. Life Ins. Co., 297 N.W. 881. 
230 Iowa 471. 

Mo.App. Where life insurer’s agent 
filled out application with knowledge 
that insured had been treated in hos- 
pital for tuberculosis and had been dis- 
charged as an arrested case, and acted 
without fraud or collusion with in- 
sured, agent’s knowledge was imputa- 
ble to insurer and question of waiver 
was for jury in action on policy.— 
Longo v. John Hancock Mut. Life Ins. 
Co., 142 S.W.2d 871. 


Mo.App. In action on life policy, 
where there was evidence to show that 
insurer’s agents, acting within scope of 
their authority and without collusion 
with insured, intentionally wrote un- 
true answers in application, when they 
knew actual facts to the contrary, in- 
struction that if such was the case, and 
if insured signed without knowledge 
of untruthful answers, insurer waived 
untruthfulness of such answers and 
verdict should be for beneficiary, was 
not erroneous.—Longo_ v. John, Han- 
cece Mut. Life Ins. Co., 142 S.W.2d 

71. 

Mo.App. Where insurer’s agent him- 
self fills out application for life policy, 
insurer may not, after risk has at- 
tached, contend that it issued policy 
in reliance upon representations in ap- 

lication when it was at all times to 
be charged with knowledge to the con- 
trary, since knowledge of agent act- 
ing within scope of authority is knowl- 
edge of insurer.—Watkins v. Prudential 
Ins. Co. of America, 151 S.W.2d 462. 
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D.C.Pa. Where answer in applica- 
tion for life policy is unresponsive or 
manifestly incomplete, insurer acting 
on the application precludes itself from 
later objecting.—Continental American 
Life Ins. Co. of Wilmington, Del., v. 
Fritsche, 37 F.Supp. 1. 

Ala, If insurer led insured to enter- 
tain reasonable belief that life policy 
would not be forfeited if a certain 
amount for premium was paid by a 
certain time, and that amount was paid 
in customary manner, and if the cir- 
cumstances known to insured were suf- 
ficient to impress a reasonable man that 
payment at the time and in manner and 
amount, as was done, would be accept- 
able, and that it was accepted by insur- 
er, and he did entertain such belief, 
policy would be saved from forfeiture 
for nonpayment.—EKquitable Life Assur. 
Soe. of U. S. v. Brandt, 198 So. 595. 

Il.App. Where life insurer formally 
notified beneficiary of policy on August 
30, 1938, that the quarterly premium 
was due on September 16, and that un- 
less the premium then due should be 
paid by or before 31 days thereafter, 
policy and all payments thereon would 
become forfeited and void, such notice 
operated to keep policy in full force 
and effect at time of insured’s death 
on September 21, 1938. Smith-Hurd 
Stats, c¢. ne 846.—Stevenson y. Pru- 
dential Ins. Co. of America, 32 N.B.2d 
175, 308 Ill.App. 401. 

Ind.App. ‘Dstoppel’ of insurer to 
rely on policy provisions regarding 
prompt payment of ,premiums cannot 
be invoked unless party relying on es- 
toppel was led by the facts honestly 
to believe that he was not required 
to meet his obligations on appointed 
day.—Lincoln Nat, Life Ins. Co. v. So- 
bel, 35 N.B.2d 121. 

Correspondence between insurer and 
policyholder after policies had lapsed, 
wherein policyholder recognized the 
lapse but sought to excuse delay in 


applying for reinstatement, could n 
be_ relied on to establish ‘‘waiver”’ o 
policy requirements regarding prompt 
payment of premiums, in absence of 
evidence that policyholder was _ influ- 
enced by conduct of insurer prior to 
lapsing of the policies—Lincoln Nat. — 
Life Ins. Co. v. Sobel, 35 N.H.2d 12 

Ind.App, An offers to reinstate li 
policies cannot operate as a ‘‘waiver” 
of forfeiture.—Lincoln Nat, Life Ins. 
Co. v. Sobel, 35 N.H.2d 121, i 

La. Insurer’s notice to insured that 
he would be entitled to dividend of — 
stated sum on participating life insur- 
ance policy if he paid premium due | 
certain date did not prevent lapse o 
policy for nonpayment of such premium 
as establishing insured’s right to cred- 
it for amount sufficient to carry polic 
for period beyond date of his death 
in view of insurer’s statements show- 


N.J.Sup. Insurer, by accepting em- 
ployee’s claim for permanent disability — 
benefits under group policy and havin 
further correspondence with relation 
to question of disability, did no 
waive” right to insist that provision 
for permanent disability had been elim- 
inated from policy by amendment pri 
to employee’s alleged disability. Kloi¢ 
v. Metropolitan Life Ins, Co., 16 A.2d 
274, 18 N.J.Mise. 661. cea idee 
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Mo.App. Where insurer or its duly 
authorized agent or representative, act- 
ing within scope of his authority, and 
without fraud or collusion between him 
and applicant, had knowledge of t 
true state of applicant’s health when 
life policy was entered into, the policy 
will not be voided, even though appl 
cation contained false statements with 
respect to matters which ultimately 
‘caused or contributed to the death of 
insured.—Longo v. John Hancock Mut. | 
Life Ins. Co., 142 S.W.2d 871. iepbay 
Mo.App. Where insurer or its duly © 
authorized agent or representative act- — 
ing within the scope of his authority — 
and without fraud or collusion between 
him and applicant had knowledge of 
the true state of applicant’s health — 
when life insurance contract was en- 
tered into, the policy will not be voi 
ed, even though application contained 
false statements with respect to ma 
ters which ultimately caused or con- 
tributed to insured’s death—Watkins — 
v. Prudential Ins, Co. of America, 151 — 
S.W.2d 462. (iat ead 
Mo.App. If insurer issued policy 
knowing that insured had heart disea 
the insurer ‘‘waived” provision in pol- 
icy that policy should not take effect 
unless upon its date the insured should 
be in sound health.—Colegrove v. John 
Hancock Mut. Life Ins. Co., 153 S.w. 
2d 750. ‘ i ies 
Mo.App. The general rule is that in 
the absence of fraud or collusion be- 
tween insured and insurer’s agent, 
where insurer or its duly authorized. 
agent, acting within the scope of his — 
authority, had knowledge of the true 
state of insured’s health at time con- © 
tract of life insurance was made and 
entered into, policy will not be voided 
upon the ground that insured was 
not in sound health or made misrepre- 
sentations in the application with re- ~ 
spect to matters which ultimately — 
caused or contributed to cause death 
of the insured.—Hollander vy, John Han- 
cock Mut. Life Ins. Co. of Boston, 
Mass., 153 S.W.2d 838. 


Pa.Super. Under statute it is only : 
where a medical examiner for insurer . 
examines applicant and finds him a fit . 
subject for life insurance or where a 
medical examination is waived and in- 
surer’s agent records applicant’s an- 
swers and reports that he is a fit sub- 
ject for insurance that insurer is es- 
topped from setting up in defense of 
action on policy that applicant was not 
in condition of health required by pol- 
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icy at time of examination or record- 
ing of answers, unless policy was pro- 
eured by fraud, deceit, or misrepresen- 
tation of or on behalf of applicant. 40 
P.S. § 511a.—Albert v. Home Life Ins. 
Co. of America, 14 A.2d 561, 140 Pa. 
Super. 549. : 
Pa.Super. The. statute relating to 
waiver of medical examination by in- 
surer could not be extended to preclude 
_insurer’s defense that insured falsely 
stated that he had not attended a 
physician within two years of date of 
issuance of policies for a serious dis- 
ease or complaint, and that insured had 
had cancer during such period. 40 P.S. 
§ 511a—Pachter vy. Metropolitan Life 
a Co., 19 A.2d 507, 144 Pa.Super. 
_ Pa.Com.Pl. When a medical examin- 
ation has been made by an Insurance 
Company before the policy was issued, 
the burden was on the insurer to prove, 


- in addition to falsity, fraud on the part 


of the insured in the making of the 
statements.—Kibler y. Prudential Ins. 


Co. of America, 19 Leh.L.J. 139. 
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Ind.App. Where loan premiums were 
paid by policyholder within loan pe- 
riod, the acceptance by insurer of 
jsmal] interest charge on the loan pre- 
miums after expiration of loan period 
did not establish a “course of conduct” 
on part of insurer which could be re- 


lied on as a “waiver” of policy pro- 


visions regarding prompt payment of 
premiums, particularly in view of pro- 
vision in official receipt that acceptance 
of a premium after due date should 
not create an obligation or precedent 
for waiving any policy condition.—Lin- 
-eoln Nat. Life Ins. Co. v. Sobel, 35 N. 
°H.2d 121.7 

La.App. Generally, if an insurer or 
its authorized agent, by a custom to 


' receive overdue premiums without ob- 
jection, or by a custom not to exact 


prompt payment of premiums, has in- 
duced an honest belief in policyholder’s 
mind, which belief is reasonably found- 


ed, that strict compliance with a stip- 
ulation for punctual payment of pre- 
+ miums will not be insisted upon, the 


‘insurer will be deemed to have 
“waived’’ the right to claim the for- 
feiture, or will be “estopped” from en- 
forcing the, same although the policy 
or certificate expressly provides for 


-_--‘ forfeiture for nonpayment of premiums 


as stipulated, and even though it is 


also conditioned that agents cannot 


waive forfeitures or the policy pro- 
vides that receiving overdue premiums 
is merely an act of courtesy.—Soley- 
ao aA Woodmen of the World, 3 So. 
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Cal. Where insured elected to use 
dividend as part payment of premium 
on life policy and gave check for dif- 


_ ference of $12.38, which check\ was ac- 
_ cepted by insurer which 


] x issued pre- 
-IMium receipt, attempted rescission, on 
nonpayment of interest due on loan, by 
offer to refund the $12.38 and applica- 
tion of the dividend to payment of term 
insurance, was ineffective, where the 
refund was not accepted by the in- 
sured.—Bittinger v. New York Life 
_Ins. Co.,. 112 P.2d 621, 17 Cal.2d 834, 
prior opinion 105 P.2d 646. 

After accepting money for payment 
of premium on life policy insurer could 


ne not without consent or even knowledge 


of insured apply money in another way 
which would result in converting the 
original policy to term insurance.—Bit- 
tinger v. New York Life Ins. Co., 112 
P.2d 621, 17 Cal.2d 834, prior opinion 
105 P.2d 646. 
‘Insurer’s purported rescission of pre- 
mium payment, because of insured’s 
nonpayment of interest on life policy 
loan, was ineffective where the pur- 
ported rescission was attempted after 
the insured’s death.—Bittinger v. New 
mork Wife’ Ins.’ Co., 112! P:2d7 621, 1:7 
Cal.2d 834, prior opinion 105 P.2d 646. 
Cal. Hven if life policy provision 
that if premium or interest on policy 
loan was not paid on or before date 
when due, and if there was any in- 
debtedness to insurer policy would con- 
tinue as term insurance, was construed 
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as providing that policy would im- 
mediately lapse on nonpayment of in- 
terest, such provision was ‘‘waived” by 
insurer’s acceptance of premium pay- 
ment at time when interest was due, 
since insurer could not at the same 
time accept the premium payment and 
declare the policy lapsed, and policy 
could not lapse automatically at that 
time.—Bittinger v. New York Life Ins. 
Co., 112 P.2d 621, 17 Cal.2d 834, prior 
opinion 105 P.2d 646. ( 2 

Ga.App. The insurer, by collecting 
premiums after filing its answer in an 
action for total permanent disability 
benefits, was estopped from urging any 
defense based on fraud or material mis- 
representations in procuring the _poli- 
cies sued on.—Mutual Life Ins. Co. 0 
New York v. Childs, 14 S.H.2d 165, 64 
Ga.App. 658. : 

Mo.App. If premium on life policy 
was paid to and accepted by insurer 
after expiration of grace period as con- 
tended by beneficiaries, insurer would 
be considered as having “‘waived” time 
for payment of premium, but burden 
of proving such payment and accept- 
ance was upon beneficiaries who admit- 
ted that premium was not paid when 
due, and insurer did not have burden 
of establishing that premium had not 
been paid prior to insured’s death.— 
Pugliese v. Prudential Ins. Co. of Amer- 
ica, 142 S$.W.2d 813. 

N.J.Sup. Forfeiture provided for in 
lapsing clause of life policy is not self- 
operating and failure to pay premium 
within time allowed will create forfei- 
ture at option of insurer which may 
take advantage of forfeiture provision 
or waive forfeiture and receive pay- 
ments of the past due premiums, and 
if latter course is adopted, policy is re- 
vived and continues to be a valid out- 
standing obligation against insurer.— 
Barbera v. John Hancock Mut. Life Ins. 
Co., 21 A.2d 222, 127 N.J.L. 122. 

An insurer’s intention to waive right 
to declare forfeiture of life policy 
for failure to pay premium timely may 
be established by actions of insurer as 
well as by oral or written state- 
ment.—Barbera v. John Hancock Mut. 
oe Ins. Co., 21 A.2d 222, 127 'N.J.L. 

N.J.Sup. In action on life policy 
wherein a question .was whether in- 
surer had waived forfeiture provision 
of policy by accepting and retaining 
premiums after expiration of grace 
period following due date of a pre- 
mium, book entries made by insurer 
showing that the premiums were de- 
posited in a special bank account, and 
were only conditionally accepted were 
inadmissible, since it was not compe- 
tent to impose a condition on accept- 
ance of premium payment by mere 
bookkeeping entries or by use of par- 
ticular bank account of which the 
insurer had complete control and of 
which the insured had no knowledge. 
—Barbera v. John Hancock Mut. Life 
Ins. Co., 21 A.2d 222; 127. N.J.L. 122. 

Where insurer accepted life policy 
premium after expiration of grace pe- 
riod provided by the policy and re- 
tained the premium, insurer which 
failed to give the insured notice that 
insurer would claim a forfeiture of 
the policy and which later accepted 
another premium payment that was 
made within the grace period follow- 
ing its due date, was “estopped” from 
showing that it deposited the money 
received after the grace period in a 
special bank account, and that the ac- 
ceptance was conditional only.—Bar- 
bera v. John Hancock Mut. Life Ins. 
Cor 21 RA 2a 5222) 12" Nee. 

Tex.Civ.App. The unconditional ac- 
ceptance of a past-due premium by an 
insurer will have effect to waive laps- 
ing of policy and prevent its forfeiture, 
but where past-due premium is retained 
upon condition that insured will furnish 
an application for reinstatement, to- 
gether with health certificate, accept- 
ance will not have effect of waiving 
lapsing of policy and its forfeiture.— 
Summers v. Jefferson Standard Life 
Ins. -Co., 142 S.W.2d 589, error re- 
fused. 

The forfeiture of life policy which 
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lapsed for failure to pay ‘premium 
on June 15, 1939, within grace perio 
was not “waived” by insurer’s accept- 


-ance of insured’s checks dated August © 


3 and August 25, 1939, where insurer 
made it plain to insured that his policy 
had lapsed for failure to pay premium 
due on June 15, 1939, within grace pe- 
riod and that before policy could be re- 
instated, it would be necessary for in- 
sured to fill out.and submit for ap- 
proval at home office an application 
for reinstatement, and insured failed to 
fill out such application.—Summers v. 
Jefferson Standard Life Ins. Co., 142 S. 
W.2d 589, error refused. 
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Mo.App. An insurer knowingly ac- 
cepting overdue premiums without re- 
quiring compliance with provisions for 
reinstatement and for furnishing eyvi- 
dence of insurability, is deemed to 
waive prompt payment and the pro- 
duction of such evidence, and is es- 
topped from forfeiting the policy after 
the occurrence of the contingency on — 
which the insurance was to become 
payable—Floyd v.: Life & Casualty 
Ins. Co., 148 S.W.2d 620. 
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©.C.A.Ala. Where life policy con- 
tained both age adjustment clause and 
incontestability clause, insurer’s insist- 
ence that age adjustment clause be giv- 
en effect was not a “contest” of policy 
within incontestability clause.—Hquita- 
ble Life Assur. Soc. of U. 8. v. First 
Nat. Bank of Birmingham, 113 F.2d 


~ 272, reversing First Nat. Bank of Bir- 


mingham vy. Equitable Life Assur. Soc., 
31 F.Supp. 969. 

The Alabama incontestability statute 
providing that insurer should not con- 
test claim under policy on plea of fraud 
or irregularities in application after 
payment of two full annual premiums, 
did not convert insurer’s insistence that 
age adjustment clause in life policy be 
given effect, into a ‘“‘contest’’ within in- 
contestability statute, and thereby make 
the clause unenforceable. Code Ala. 
1923, §§ 8364, 8365.—Equitable Life As- 
sur. Soe. of U. S. v. First Nat. Bank of 
Birmingham, 113 F.2d 272, reversing 
First Nat. Bank of Birmingham vy, Eq- 
ees Life Assur. Soc., 31 F.Supp. 
The Alabama incontestability statute 
providing that insurer should not con- 
test claim under policy on plea of 
fraud or irregularities in application 
after payment of two full annual premi- 
ums must be confined to a proceeding 
to defeat liability on the policy for ma- 
terial fraud and misrepresentations in 
the application, Code Ala.1923, § 8365. 
—Hquitable Life Assur. Soc. of U. S. v. 
First Nat. Bank of Birmingham, 113 
H.2d 272, reversing First Nat. Bank of 
Birmingham v. Equitable Life Assur. 
Soc., 31 F.Supp. 969. 

©.0.A.11]. The purpose of an incon- 
testable clause in a life policy is 
assure that after expiration of time 
fixed neither insured nor his _benefi- 
ciary will be subjected to a claim of 
fraud made by the insurer. but within 
that time the insurer may investigate 
and if fraud isy discerned may take 
action to resci the contract.—Obar- 
tuch v. Security Mut. Life Ins. Co., 114 
F.2d 873. 

The incontestable clause in a life 
policy presupposes a valid contract 
and not one void ab initio.—Obartuch 
v. Security Mut. Life Ins. Co., 114 
F.2d 873. 

Where the district court found that 
insured had no knowledge of an al- 
leged,; contract of life insurance and 
that he had no intention of insuring 
his life and was not the person sub- 
mitted for medical examination, life 
policies as issued were void, and. the 
incontestable clauses were without ef- 
fect.—Obartuch vy. Security Mut. Life 
Ins. Co., 114 F.2d 873. 

C.C.A.Ind. The incontestable clause 
provisions of Indiana statutes art in- 
tended to protect insured against ef- 
forts of insurer to avoid liability after 
death has sealed lips of insured and 
to compel insurer to act within a rea- 
sonable time to rescind its contract be- 
cause of insured’s misstatements or be 
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col 
dent Ass’n, 115 F.2d 579, certiorari de 
nied Mutual Ben. Health & Accident 


ent oblig: 


pa ‘ 
Ann.St. § 39-4206.— 
] ; th & Acc 


. Mutual Ben. Hea 


Ass’a v. Miccolis, 61 S.Ct. 551. 

Where accident policy covered both 
death losses and disability losses, the 
Indiana statute providing for two-year 
incontestability with respect to life 
policies was applicable so as to bar 


insurer from contesting the policy upon 


which beneficiary sought to recover 
for death losses, on theory that the 
accident policy was in effect two_dis- 
tinct contracts, one of which related 
to death obligation and was subject 
to statutory incontestability provision, 
and the other of which related to dis- 


ability obligation. Burns’ Ann.St. § 
39-4206.—Miccolis v. Mutual Ben. 
Health and Accident Ass’n, 115 F.2d 


579, certiorari denied Mutual Ben. 
Health & Accident Ass’n v. Miccolis, 61 
S-Ctiib5t. 


Under Indiana statute providing for 


‘incontestability of life. policies after 


two years, except that insurer has 
“option” of contracting against incon- 
testability with respect to provision 
for total and permanent disability bene- 
fits and additional insurance in life 
policy against death by accidental 
Means, insurer must specifically con- 
tract in its policy for it exception to 
the general incontestability clause in 
order to benefit by such option. Burns’ 
Ann.St. § 39-4206.—Miccolis v. Mutual 
Ben. Health & Accident Ass’n, 115 F. 
2d 579, certiorari denied Mutual Ben. 
Health & Accident Ass’n v. Miccolis, 61 
SiCt. 551. 


C.C.A.Mo. In action to reinstate life 
policies which insurer claimed had 
lapsed for nonpayment of premiums, 
and to recover premiums paid during 
insured’s disability, two-year incon- 
testability clauses in policies preclud- 
ed insurer from asserting defense that 
policies never became effective because 
insured’s disability, which plaintiff 
claimed occurred after issuance of poli- 
cies and brought into operation waiver 
of premium clauses, existed at time 
insurance was issued.—Mutual Life 
Ins. Co. of New York v. Heilbronner, 
116 F.2d 855, certiorari denied 61 S. 
Ct. 829. ; 

In action by insane insured’s guard- 
ian and curatrix to reinstate life poli- 
cies which insurer claimed had lapsed 
for nonpayment of premium, wherein 
guardian and curatrix based claim on 
policy provisions for waiver of pre- 
miums in case of insured’s disability, 
two-year incontestability clauses pre- 
cluded defense that policies were pro- 
cured through insured’s fraud by mis- 
representation as to his health, as 
against contention guardian and cura- 
trix could not have benefit of incon- 
testability clauses because suit for re- 
instatement was brought in equity 
form.—Mutual Life Ins. Co. of New 
York y. Heilbronner, 116 F.2d 855, cer- 
tiorari denied 61 S.Ct. 829. 

Ala. A misstatement as to insured’s 
age in application for life insurance 
policy, containing no age adjustment 
clause, is within statute limiting time 
for contesting such policy because of 
fraud or irregularities in application. 
Code 1923, § 8365.—Ginsberg v. Union 
Central Life Ins. Co., 198 So. 855, 240 
Ala. 299. 

The statute declaring life insurance 
policy incontestable for fraud or irreg- 
ularities in application after two an- 
nual premium payments is in nature 
of statute of limitations barring cou- 
test on such grounds, whether misrep- 
resentation in application be consideren 
a material statement of fact relied on 
by imsurer, or a warranty, or takes 
form of condition precedent. Code 1923, 
§ 8365.—Ginsberg v. Union Central Life 
Ins. Co., 198 So. 855, 240 Ala. 299. _ 

The policy of statute declaring life 
insurance policy incontestable for fraud 
or irregularities in application after 
two annual premium payments is to 
give assurance that payment ef insur- 
ance money after insured’s death will 
not be defeated by contest on such 
grounds. Code 1923, § 8365.—Ginsberg 
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855, 240 Ala, 299. pri, 

The term “incontestable,” 


purpose of destroying validity of pol- 
icy, not for purpose of demanding its 
enforcement.—Ginsberg yv. Union Cen- 
tral Life Ins. Co., 198 So. 855, 240 
Ala. 299, 

A provision in life insurance policy 
that. if insured’s age was misstated 
in application, amount payable should 
be such as premium paid would have 
purchased at his correct age, was not 
in conflict with clause declaring policy 
incontestable after one year from date 
of issue, except for nonpayment of 
premium, nor with incontestability 
statute, so that insurer’s suit against 
insured to reform policy by substitut- 
ing for sum stipulated as death benefit 
sum alleged to be payable under age 
adjustment clause was not contest of 
poy within such statute and time 
limit fixed thereby for such contest was 
inapplicable. Code 1928, § 8365.—Gins- 
berg v. Union Central Life Ins. Co., 
198 So. 855, 240 Ala. 299. 


Ariz. The incontestability clause of 
life insurance policy, providing for 
total permanent disability benefits, but 
claimed by insurer not to cover dis- 
ability claimed by insured in action 
on policy, did not bar insurer’s effort 
to show that insured’s disability, if 
any, was caused by disease. existing 
before issuance of policy.—Posner vy. 
New York Life Ins. Co., 106 P.2d 488. 
_ Ark. Under life policy making pol- 
icy incontestable after two years from 
date of issue, insurer was precluded 
from attacking reinstatement, obtained 
more than two years after issuance of 
policy, on ground that insured had 
obtained reinstatement by misrepre- 
Bene ne ecngilion of her health.—New 
York Life Ins. Co. v. Dandridge, 149 
S.W.2d 45. 


The provision of life policy making 
policy incontestable after two years 
rom date of issue limited contest of 
policy to two years from its date, 
and not from date of any reinstate- 
ment.—New York Life Ing. Co. v. 
Dandridge, 149 S.W.2d 45. 

Cal.App. After a stipulated period, 
evidence based on false statements, even 
though fraudulently made, was barred 
as a defense to insured’s action for 
disability benefits under provisions of 
life policy, unless by terms of policy 
fraud was expressly or impliedly ex- 
cepted from effect of incontestability 
provision.—Blair v. New York Life Ins. 
Co., 104 P.2d 1075. 

In insured’s action in California for 
disability benefits under life policy is- 
sued in New York and delivered to in- 
sured in Washington in 1927, where in- 
surer waived right to claim that action 
was governed by Washington law, and 
policy provided that it should be in- 
contestable after two years from date 
of issue except for nonpayment of pre- 
mium, and except as to provisions con- 
cerning disability and double indem- 
nity benefits, insurer’s evidence that 
statements in insured’s application were 
fraudulent and untrue, that insured 
knew them to be untrue, auu that in- 
surer was induced by statements to is- 
sue policy, was inadmissible. Civ.Code, 

1646.—Blair v. New York Life Ins. 
Co., 104 P.2d 1075, 

App.D.C. An incontestible clause in 
a life policy does not prevent the insur- 
er from asserting the defense of lack 
of insurable interest.—Carter v. Con- 
tinental Life Ins. Co., 115 F.2d 947. 

Ga.App. The clause “This policy 
shall be incontestable after it bas been 
in force during the lifetime of the in- 
sured for a period of one year from its 
date of issue, except for nonpayment of 
premiums and except as to provisions 
relating to the disability benefits’’, ren- 
dered entire life contract, after date 
indicated, incontestable for fraud in 
its procurement, and such clause pre- 
eluded defense of fraud to defeat re- 
covery for disability benefits other- 
wise arising within terms of provisions. 
Code, §§ 20-702, 56-815—Penn Mut. 
Life Ins. Co. v. Childs, 16 S.H.2d 103. 

The court erred in overruling in- 
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sured’s motion to strike insurer’s plea 
i _ of fraud in procurement of life policy 
\ { as used in 
life insurance policy, means contest for 
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to defeat recovery of benefits arising 
under disability benefit provisions, in — 
view of incontestable clause. Code, §§ — 
20-702, 56-815.—Penn Mut. Life Ins. 
Convo Childs,) 16 ¥S:H. 2a a103s) ane e 
Ill.App. In action on life policy | 
which purportedly had been reinstated — 
after lapse for nonpayment of premi- 
ums, insurer was entitled to rely on af- 
firmative defense that contract for re- 
instatement was invalid for fraud be- 
cause of false representations in ap- 
plication for reinstatement regarding 
ailments and medical attention subse. * 
quent to examination for the (policy, — 
and that policy was not in fact rein--— 
stated, though policy had become in- or. 
contestable by its terms prior to lapse, 
notwithstanding that insurer did not 
challenge insured’s statements in ap- 
plication for reinstatement that he was 
in good health, and that insured was 
allegedly not bound to disclose minor 
ailments. Smith-Hurd Stats. c. 73, § ~ 
836, subd. i—McMahon y. Continental 
Peis Co., 30 N#.2d 959, 308 Il.App. ‘he 


DLApp. Where certificate of life in- 
surance contained provision that it 
should be incontestable after certifi- 
cate was in force for one year, and 
provision giving insured right to r 
instatement after lapse for default in 
payment of premium on correct evi- | 
dence of good health, and certificate ° 
had been in force for more than a 
year, insurer could not defend action 4 
on certificate on ground that insured ki 
made false statement regarding his 
health when applying for reinstate-— 
ment after default in payment of pre- — 
mium, since reinstatement. when ef- 
fected, canceled the forfeiture and left — 
original contract in full force——Dorva 
v. Guarantee Trust Life Ins. Co., - 
N.EB.2d 385, 308 Ill.App. 323. Poe i 

Jowa. Under provision of life pol- — 
icy that it should be incontestable after — 
being ‘in force’ two years, policy 
would become incontestable after two 
years from its date, notwithstanding 
death of insured within the ene 
Oy 


period.—_Equitable Life Ins. 
Mann, 295 N.W. 461. 

Under clause of life policy that “This © 
policy shall be incontestable after it 
has been in force for a period of two ~ 
years from its date of issue,’’ death Of is 
the insured within two years from the 
date of the policy does not stop the 
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testable after it has been in force dur- © 
ing the lifetime of the insured for a 
period of two years from its date of is- 
sue’, death of insured before the pol- 
icy has been in force two years from 
the date of issue would make policy __ 
contestable any time after his death— 
Equitable Life Ins: Co. v. Mann, 295 — 
N.W. 461. Anh 

Neb. The statutory provisions that | 
a life or an endowment policy shall be © 
incontestable after two years, except | 
for nonpayment of premiums and viola- ~~ 
tion of conditions relating to naval and 
military services in time of war, are 
exclusive and, after satisfactory proof 
of death, bar all other defenses after 
expiration of the contestable period. — 
Comp.St.1929, § 44-602, subd. 5.—State 9 
ex rel. Republic Nat. Life Ins. Co. vy. 
Smrha, 293 N.W. 372. 

The statutory provisions providing 
that a life policy shall be ‘incontest- 
able after two years, except for non- 
payment of premiums and violation of 
conditions relating to naval and mili-. 
tary services in time of war, are in- I 
tended to protect the insurance pur- 
chasing public from the practice of 
contracting to pay a definite sum on } 
proof of death, and by subsequent pro- ; 
visions subtracting from the cover- 
age and the face amount of the insur- — 
ance contract, so as thereby to effect a 
material reduction in the amount due, 
or a complete release from _ liability. 
Comp.St.1929, § 44-602, subd. 5.—State 
ex rel. Republic Nat. Life Ins. Co. v. 
Smrha, 293 N.W. 372, 

N.Y.App.Div. Where insurer pra, .d 
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for cancellation of total and permanent 
disability provisions and double in- 
demnity provisions after lapse of two- 
year contestable period for misrepre- 
sentations as to treatment for prior ill- 
nesses and there was no showing that 
insurer ever demanded payment of pre- 
miums which it waived under disa- 
bility provisions, it was error in can- 
celling the provisions to hold that poli- 
cies lapsed for nonpayment of waived 
premiums in go far as ordinary life 
‘insurance features were concerned with- 
4 out giving the insured an opportunity 
to pay premiums, since such relief 
might circumvent the statute against 
ineontestability.. Insurance Law, § 155. 
—Wilkes v. Equitable Life Assur. Soc. 
of U. 8., 27 N.Y.S.2d 935, 262 App.Div. 
73, reargument denied 29 N.Y.S.2d 712, 
262 App.Div. 848. 

N.Y.Sup. The right to contest dis- 
ability provision was reserved to in- 
_surer by incontestability clause of poli- 

ey notwithstanding that life insurance 
coverage had become _ incontestable.— 
Goldman y. Equitable Life Assur. Soc. 
of U. S., 21 N.Y.S:2d 532. 


Okl1. Incontestability clauses do not 
preclude defense that disability for 
which benefits are claimed is not cov- 
ered by terms of the policy, and 
whether benefits sought come within 
terms of coverage may always be ques- 
- tioned, though no contention is made 
concerning validity of the policy.— 
Prudential Ins. Co. of America v. Eli- 
as, 109 P.2d 815. 3 
aah provision that annuity policy 
should become incontestable after two 
years from date of issue except for 
nonpayment of premium did not pre- 
elude insurer from denying ‘‘waiver’’ 
of premium, under provision for ‘waiv- 
er” of premium in event of total and 
permanent disability due to disease or 
_ bodily injury originating after pay- 
ment of first premium, on ground that 
disability was due to disease originat- 
_- ing prior to payment of first premium. 
_ Prudential Ins. Co. of America vy. 
 Blias, 109 P.2d 815. 


_-—-Pa.Com.Pl. Where the _ beneficiary 
MP named in a life insurance policy sues 
for the proceeds: of the policy, which 
2 had been issued four years but con- 
tained an incontestability clause after 
one year with provision for adjustment 
in case of error in statement of age, 
and defendant company filed affidavit 
of defense alleging false representa- 
- tions as to age of insured in reliance 
upon which the policy had been issued; 
and rule is taken for judgment for 
- want of sufficient affidavit of defense. 
_ Held, that the rule for judgment will 
be made absolute. By its very terms, 
the policy is incontestible and the lia- 
bility of the defendant fixed.—Roth v. 
Polish Women’s Alliance of America, 
_- 42 Lack.Jur. 139. 
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D.C.Pa. Under the law of Pennsyl- 
vania, incontestability clauses in life 
; policies do not apply to disability and 
double indemnity provisions and do 
not bar insurers from seeking cancella- 
tion of disability and double indemnity 
provisions on ground of fraud.—KEqui- 
table Life Assur. Soc. of U. S. v. Saft- 
las, 38 F.Supp. 708. 

t Ark. Where life policies containing 
incontestable clause provided that, if 
age of insured was not truly stated 
in applications, benefits would be what 
the premiums paid would have pur- 
chased at true age, and age of insured 
was misrepresented in applications for 
insurance, incontestable clause did not 
foreclose inquiry into correct age of 
rey jnsured so that proper amount of in- 
surance could be paid and did not de- 
* prive insurer of right to recover ex- 
cessive benefits paid to the beneficiary, 
(" since an ascertainment of the amount 
- due under policies did not involve a 
eontest of validity of policies.—Ponder 
vy. Jefferson Standard Life Ins. Co., 143 
§8.W.2d 1115. 

Cal.App. Where life policy provided 
that it should be incontestable after 
two years from date of issuance except 
for nonpayment of premium and ex- 
cept as to provisions and conditions 
relating to disability and double in- 
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demnity benefits, and provision of pol- 
icy relating to disability benefits con- 
tained no provision for cancellation 
thereof for fraud in inception of con- 
tract, the provision for disability bene- 
fits became incontestable at expiration 
of two years, under California law, and 
the insurer could not thereafter avoid 
liability for payment of disability bene- 
fits because of alleged misrepresenta- 
tions concerning insured’s health, in 
his application for the policy.—Braun 
ae iait York Life Ins. Co., 115 P.2d 


Ga. A provision im a life policy 
that policy shall be incontestable aft- 
er specified years from its date, except 
as to conditions as to premiums, is 
valid, and such provision manifests 
intention of parties that all grounds 
of defense, except nonpayment of pre- 
mium, shall be cut off.—Riley v. In- 
dustrial Life & Health Ins. Co., 
S.E.2d 20, 190 Ga. 891, answers to cer- 
va questions conformed to 11 S.E.2d 
24 
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Where life policy contains. provision 
that policy shall be incontestable after 
a certain number of years from its 
date, except as to conditions concern- 
ing premiums, in action on policy in- 
surer is, with exception concerning 
premiums, precluded from setting. up 
any defense based upon misrepresenta- 


tions or warranties made by insured. 


in application, whether fraudulent or 
otherwise.—Riley v. Industrial Life & 
Health Ins. Co., 11 S.E.2d 20, 190 Ga. 
891, answers to certified questions con- 
formed to 11 S.B.2d 249. 

An incontestable clause in a life 
policy providing that policy shall be 
incontestable after specified years from 
its date, except as to conditions con- 
cerning premiums, excludes operation 
of an additional clause that, in order 
for policy to take effect, insured must 
have been in good health on date of 
policy, even though at that time in- 
sured was in bad health and was af- 
flicted with an incurable disease from 
which he died after time limit stated 
in incontestable clause.—Riley v. In- 
dustrial Life & Health Ins. Co., 11 S. 
W.2d 20, 190 Ga. 891, answers to cer- 
eee questions conformed to 11 S.H.2d 


Where a life policy is comprehensive 
and prima facie protects against all 
causes of death, a provision that poli- 
cy shall be incontestable after two 
years from its date, except for nonpay- 
ment of premiums, merely gives to in- 
surer right to contest policy and have 
it declared inoperative on ground of 
nonpayment of premiums, and if in- 
surer does not haye policy declared 
inoperative within specified period al- 
lowed for absolute contestability, in- 
surer> “waives” any such right on its 
part.—Riley -y. Industrial Life & 
Health Ins. Co., 11 §.H.2d 20, 190 Ga. 
891, answers to certified questions con- 
formed to 11 §.B.2d 249. 


Where life policy provided that policy 
should be incontestable after two years 
from its date, except for nonpayment 
of premiums, rule as to incontestabili- 
ty of policy after two years from its 
date was the same irrespective of 
whether insured’s death occurred over 
two years from date of policy or within 
two years from such date.—Riley vy. 
Industrial Life & Health Ins. Co., 11 
8.E.2d 20, 190 Ga. 891, answers to cer- 
onse questions conformed to 11 §8.B.2d 


Where insured dies within 2-year 
period of contestability provided by in- 
contestable clause in a life policy a 


mere refusal within 2-year period by | 


insurer to pay a claim, on ground that 
insurer is not liable, because of another 
provision in policy, will not serve as a 
“contest”? of liability, since such re- 
fusal to pay does not constitute an at- 
tack upon validity of continued protec- 
tion afforded by contract of insurance. 
—Riley v. Industrial Life & Health Ins. 
Co., 11 §.H.2d 20, 190 Ga. 891, answers 
to certified questions conformed to 11 
S.H.2d 249. 

Where life policy, in connection with 
issuance of which no physical examina- 
tion was required or had, provided that 


to 11 S.H.2d 249. i 

Where life policy provided that no 
obligation was assumed by insurer for 
disease contracted by insured prior to 
date of policy nor unless on such date 
insured was in sound health, and that 


policy should be incontestable after 
two years from its date, except for non- 
payment of premiums, if insured died 
within two years of date of policy and 
proof of death was filed immediately, 
and insurer refused to pay claim on 
ground that insured was afflicted with 
a fatal disease, on date of policy, from 
which disease insured died, the refusal 
to pay having been in ample time to 
allow action on policy to be filed before 
expiration of two years from date of 
policy, in action on policy after two 
years from its date insurer could not 
contest policy on ground that insured 
was afflicted with a fatal disease, on 
date of policy, from which insured died. 
—Riley v. Industrial Life & Health Ins, 
Co., 11 S.E.2d 20, 190 Ga. 891, answers 
to certified questions conformed to 11 
S.E.2d 249. 

Ga.App. A clause making the policy 
incontestable except for nonpayment of 
premium and except for restrictions 
and provisions applying to the double 
indemnity and disability benefits as 
provided in certain sections wherein no 
mention was made of the defense of 
fraud or misrepresentations in pro- 
curing the policy, did not entitle the 
insurer to rely on such defense in an 
action for disability benefits—Mutual 
Life Ins. Co. of New York v. Childs, 14 
S.H.2d 165, 64 Ga.App. 658. 

Ga.App. Generically, an ‘‘incontest- 
able clause’ in life policy is not re- 
stricted to questions of initial validity ; 
or voidability, but may, according to 
particular clause, extend forward over 
span of policy to all questions of con- 
tests arising under its terms, and pol- 
icy is saved against such force only 
to extent of exceptions made, express 
or implied.—Penn Mut. Life Ins. Co. 

v. Childs, 16 S.H.2d 103. 


An incontestable clause in life pol- 
icy which provides that “‘policy’’ should 
be incontestable after named date was 
valid, and meant entire policy, and 
qualified all features alike, both as to 
initial voidability of policy and as to 
contests arising subsequently to such 
date, save only as exceptions were 
made to clause, express or implied. 
Code §§ 20-702, 56-815.—Penn Mut. 
Life Ins. Co. v. Childs, 16 S.H.2d 103. 

§.C. The statute providing that life 
insurers receiving premiums on policy 
for two years should be deemed to have 
waived right to dispute truth of ap- 
plication was inapplicable where in- 
sured died in less than one year, though 
action was not commenced for more 
than two years. Code 1932, § 7986.— 
Stewart v. Woodmen of World, Life Ins. 
Soc.,.11 S.H.2d 449, 195 S.C. 365. 

‘ § 289 

Ga.App. Where, during contestable 
period, validity of policy is unques- 
tioned for fraud in its procurement, 
failure or omission to avoid policy be- 
comes thereafter, as to incontestable 
clause, “waiver” of the fraud, and force 
of “waiver” arising during such period 
is to all provisions as it is to life fea- 
ture, and thereafter incontestable clause 
becomes expression of such ‘waiver’, 
and applies to all features | alike.— 
Penn Mut. Life Ins. Co. vy. Childs, 16 
$.8.2d 103. 

Any exception, to vary rule that 
failure or omission to avoid policy for 
fraud during contestable period be- 
comes thereafter waiver of fraud, must 
be clear and unequivocal, either ex- 


indicate objectively provisions as 
to which right of contest of claims 
arising under them during life of pol- 
icy shall not be barred by clause.— 
Penn Mut. Life Ins. Co. v. Childs, 16 
§.H.2d 108. 

x § 290 — 

Miss. Under life policy excluding lia- 
bility if insured was pregnant at ‘“‘date 
of issue” of policy and death resulted 
from such pregnancy, date of issue ap- 
pearing on face of policy was control- 
ling, and previous dates of premium re- 
ceipts under which insured may have 
obtained some rights were immaterial 
with respect to question of insured’s 
pregnancy on date of issue.—Life & 
roy Ins. Co. vy. Walters, 198 So. 
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C.C.A.Va. Any language showing 
that life insurer’s liability shall not ex- 
tend to death from suicide and that 
premiums paid shall be returned suffi- 
ciently complies with Virginia statute 
prohibiting defense of suicide except 
under express provision in policy ‘“lim- 
iting the liability’? in event of death 
from suicide within two years, whether 
expressed by provision that in case of 
suicide policy snall be void and pre- 
miums shall be returned, or by provi- 
sion that suicide is not a risk covered 
by the policy, and set form of words is 
not necessary. Code Va.1936, § 4228.— 
New England Mut. Life Ins. Co. v. 
Mitchell, 118 F.2d 414. 

A provision in life policy that if 
insured, whether sane or insane, should 
die by his or her own hand or act with- 
in two years the policy “shall be void 
M and shall have no value,” but insurer 

f would return premiums paid, was not a 
mere “condition subsequent”, but was 
a provision “limiting the liability” of 
insurer within terms of Virginia stat- 
' ute authorizing defense of suicide if 
there is express provision “limiting the 
: liability’? of insurer for suicide within 

two years. Code Va.1936, § 4228.— 

; New England Mut. Life Ins. Co. v. 
Ber Mitchell, 118 F.2d 414. 

} _ Breach of a “condition subsequent” 
: avoids policy so that it no longer cov- 


life policy contains a suicide clause, 
suicide is simply not a “risk” insured 
against in the first instance—New Eng- 
land Mut. Life Ins. Co. v. Mitchell, 118 
F.2d 414. 

Mo.App. Under New York law a pro- 
vision of life policy that policy shall 
be void if insured commits suicide will 
at be given effect, and a showing that 

insured committed suicide will defeat 
recovery on policy.—Gray v. Metropoli- 
4 tan Life Ins. Co., 150 S.W.2d 563. 
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C.C.A.Il. A fair construction of pro- 
vision in life policy excepting coverage 
for death through self-destruction with- 
in two years after issuance of policy, 
whether insured was sane or insane, 
necessitates a reasonable application to 
facts.—Lincoln Petroleum Co. vy. New 

York Life Ins. Co., 115 F.2d 73. 
Provision in life policy excepting cov- 
erage for death through self-destruction 
within two years after issuance of 
policy, whether insured was sane or 
insane, covers self-destruction by one 
fi who is drunk, but whose drunken men- 
: tal state does not reach the point of 
alcoholic insanity.—Lincoln Petroleum 
Co. v. New York Life Ins. Co., 115 F.2d 


73. 
§ 306 
C.C.A.Va. Under Virginia statute 
providing for a two-year suicide clause 
in life policy and requiring a one-year 
ineontestability clause, it could not 
have been intended that incontestability 
clause should cut short the period pro- 
vided by suicide clause. Code Va.1936, 
§ 4228—New England Mut. Life Ins. 
Co. v. Mitchell, 118 F.2d 414. 
On the question of effect of incon- 
\ testability clause on suicide clause in 


_ of face of life policy shall be payable, 
‘and provision that upon certain condi- 


ers the risk insured against, but where | 


e can be no distinction in 


p C, ( 
law or in reason between provision that — 


upon certain conditions one-fifth only 


tions the promise of the policy to pay 
face amount shall be void and premiums 
paid shall be returned, but in either 
case there is a “limitation of the lia- 
bility” of insurer, not a “warranty” or 
“condition” upon breach of which lia- 
bility assumed may be forfeited.—New 
England Mut. Life Ins. Co. v. Mitchell, 
118 F.2d 414, 
307 


§ 

C.C.A.Mo. :The Missouri statute de- 
claring insured’s suicide no defense to 
suit on life insurance policy issued to 
citizen of such state, as construed by 
Missouri Supreme Court, is merely in- 
hibition against making insurance con- 
tracts, relieving insurers from liability 
if insureds commit suicide, in such 
state with citizens thereof, and denies 
or abridges only right of such citi- 
zens and insurers to contract in Mis- 
souri that insurance obligation shall 
not be effective in case of insured’s 
suicide. Mo.St.Ann. § 5740, p. 4385.— 
Bowen v. New York Life Ins. Co., 117 
F.2d 298, affirming 33 F.Supp. 705. 

The Missouri statute, declaring in- 
sured’s suicide no defense to suit on 
life insurance policy issued to citizen 
of such state, does not deny any privi- 
lege or immunity to citizens of other 
states, but merely restricts freedom of 
Missouri citizens to contract in such 
state with respect to life insurance. 
Mo.St.Ann. § 5740, p. 4385; U.S.C.A. 
Const. art. 4, § 2—Bowen v. New York 
Life Ins. Co., 117 F.2d 298, affirming 
33 F.Supp: 705: ' 

The Missouri statute, declaring in- 
sured’s suicide no- defense to suit on 
life insurance policy issued to citizen of 
such state, is inapplicable to policy 
executed therein and subsequently de- 
livered through mails to noncitizen 
thereof residing in another state. Mo. 
St.Ann. § 5740, p. 4385.—Bowen v. New 
York Life Ins. Co., 117 F.2d 298, af- 
firming 33 F.Supp. 705. 

In action for double indemnity under 
policy insuring life of one who commit- 
ted suicide, where facts alleged and 
stipulated did not show that insured 
was citizen of Missouri or within its 
jurisdiction when policy was executed 
and mailed to him in another state, 
wherein he resided, plaintiff showed no 
cause of action, even if policy wag exe- 
cuted in Missouri and insured commit- 
ted suicide while insane. Mo.St.Ann. § 
5740, p. 85.—Bowen y. New York 
Life Ins. Co., 117 F.2d 298, affirming 
33 F.Supp. 705 
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©.C.A.Pa. Under a life policy pro- 
viding for disability benefits, provision 
requiring due proof of an insured’s dis- 
ability is intended to give the insurer 
reasonable opportunity to investigate 
and test the validity of the claim.— 
ae Life Ins. Co. y. Moyer, 113 F.2d 

©.C.A.Pa. Compliance with the pro- 
vision requiring due proof of insured’s 
disability is a “condition precedent” to 
the assertion of a claim for disability 
benefits under a life policy.—A)tna Life 
Ins. Co. v. Moyer, 113 F.2d 974. 


D.C.Fla. ‘Under provision of life pol- 
icy that insured’s total disability shall 
be deemed permanent, if continuous 
for not less than three consecutive 
months immediately preceding due 
proof of permanent disability, such 
proof is not “condition precedent” to 
recovery of total permanent disability 
benefits.—Barco v. Penn Mut. Life Ins, 
Co. of Philadelphia, 386 F.Supp. 932. 

Ark. Under life policy “providing 
that if at due date of defaulted pre- 
mium insured was so disabled as to 
be entitled to disability benefits had 
due proof been submitted, benefits 
would be granted on proof of disabil- 
ity within six months after default, 
proof of total disability within six 
months after default was ‘condition 
precedent” to recovery of benefits for 
disability accruing prior to default,— 
Home Life Ins.-Co. v. Swaim, 142 S. 
W.2d 209, 200 Ark. 819. 


_N.Y.App.Div. In action to recover — 
double indemnity provided for in two | 
policies by reason of alleged accidental 
death of insured, a necessary part of 
plaintiff's case was the establishment 
of fact that there had been submitted 
to insurer due proof of accidental 
death.—Winter v. New York Life Ins. 
Co., 23 N.Y.S.2d 759, 260 App.Div. 676. 
Tenn, Policy provision that disabili- ny 
ty benefits before age 60 shall be ef- 
fective upon receipt of due proof, before — 
default in payment of premium, that — 
insured became totally and permanent- Pet 
ly disabled before policy’s anniversary — 
upon which the insured’s age at near- — 
est birthday is 60 years is valid | 
Jones v. Equitable Life Assur. Soc. of 
UL S., 152 $.wW.2d 249, 177 Tenn. 644. 
Under policy containing provision 
that disability benefits before age 60 
shall be effective upon receipt of due 
proof that insured became totally and 
permanently disabled by bodily injury 
or disease after policy became effective 
and before policy’s anniversary upon 
which insured’s age at nearest birth- 
day is 60 years, liability for benefits | 
does not arise until the receipt of 
due proof so that insurer was not lia- 
ble for benefits accruing prior to i 
sured’s age of 60 where no proof o 
ermanent disability accruing prior to 
insured’s sixtieth birthday was_ sub- 
mitted to insurer.—Jones v. Equitable 
Life Assur. Soc. of U. S., 152 SW.2d 
24950177) Denn. 6445) (7 ; Ms a 
§ 310 : ’ 


will made proof of death in her own 
behalf, not knowing of the existence 
of insured’s heirs who were entitled 
to benefits, and such heirs did noi 
make proof of death as required 
the certificate, heirs ‘could not. take 
advantage of proof of death made by © 
executrix nor of heirs’ being subst 
tuted as plaintiffs in action by exec 
trix against insurer, and hence heirs 
could not recover from _ insurer. 
Wedgwood v. Eastern Commercials 
Travelers Accident Ass’n, 32 N.H.2d. 
687, 308 Mass. 463. yee: 


11 ; Bae fy 
C.C.A.Tex. If the making of proofs is 
the condition on which liability for di 
ability benefits arises, prdof after dis-— 
ability has terminated by death would ae 
be too late unless otherwise agreed be- 
cause disability then no longer exists 
but if insurer agrees to waive premiums 
and pay benefits on occurrence of dis- 
ability, and requires furnishing 0: 
proofs only as a mode of establishing 
that obligation exists and as a prerequi- — 
site to recognizing it, different results 
follow.—Love v. Northwestern Nat. Life 
Ings. Cos) 1192-20 1251, i} 
Under life policy providing for di 
ability benefits if insured shall become © 
totally and permanently disabled, sub 
ject to “conditions and provisions” th 
insured shall furnish proof of disabili 
ty and that premiums following receipt 
of proof will be waived, the making of 
proofs of disability within any limit of 
time and before death was not made 
a “condition” of liability to pay dis. 
ability benefits.—Love v. Northwestern 
Nat. Life Ins. Co., 119 F.2d 251. ire 
C.C.A.Tex. Under life policy provid- — 
ing for waiver of premiums and pay- 
ment of disability benefits if insured 
became totally and permanently dis- — 
abled, a failure to make proofs of dis-. 2 
ability until after death of insured, = | 
which was more than four years after we 
disability occurred, did not constitute Aitagh 
a “waiver” of claim for disability ben- iy ap 
efits, where insured was too ill to at- 
tend to business, policy was locked in 
safety deposit box and its whereabouts 
and provisions unknown to insured’s . 
family, and disability was admitted by 
insurer.—Love vy. Northwestern Nat. 
Life Ins. Co., 119 F.2d 251. 
C.C.A.Tex. Insurer’s obligation to 
pay disability benefits, which ebligation 
arises on occurrence of disability, does 
not perish by delay to make proof of it 
unless expressly so provided, since that 
would be to forfeit a benefit for which 
a premium has been received.—Love 
v. Northwestern Nat, Life Ins. Co., 119 
F.2d 251, 


y 


- proof of disability, 


‘vision 


any premium payment, 


on, ee Oe ee OS 
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An unreasonable delay in making 
which has preju- 
diced insurer, or of which no good ex- 
planation appears, may evidence a 
“waiver” or an election not to claim, 
or perhaps in some circumstances raise 
an ‘estoppel’.—Love v. Northwestern 
Nat. Life Ins. Co., 119 F.2d 251. 


D.C.Wash. Under life policy placing 
on insured duty during continuance 
of total and permanent disability of 
presenting proof thereof to insurer 
before insured was entitled to month- 
ly income or waiver of premium pay- 
ment, monthly income and waiver of 
premium benefits did not accrue auto- 
matically upon happening of dis- 
ability, but insurer’s obligation was 
conditioned upon receipt before de- 


fault and during continuance of dis- 


ability of due proof thereof.—Hinkley 
v. Penn Mut. Life Ins. Co. of Phila- 
delphia, 37 F.Supp. 1018. 


Under life policy placing on insured 
duty during continuance of total and 
permanent disability of presenting 
proof thereof to insurer before insured 
was entitled to monthly income or 
waiver of premium payment and pro- 
viding that ‘disability benefits should 
become effective as of date six months 


prior to receipt of due proof of dis- 


ability, if received during continuance 


of disability, where insured had failed 


to pay last two premiums, fact that 
insured died within six months after 
due date of first unpaid premium did 
not require insurer to receive proof of 
disability. after insured’s death on 
theory that ‘‘disability” continued aft- 
er insured’s ‘‘death”, since disability 
presupposes life and death is_ the 
antithesis of life—Hinkley v. Penn 
Mut. Life Ins. Co. of Philadelphia, 37 
F.Supp. 1018. 

D.C.Wash. Where insured had made 
no proof of total and permanent dis- 
ability prior to his death as required 
by lite policy, insured’s administrator 


was not entitled to recover amount of 


disability benefits on theory that pro- 
V requiring proof of disability 
should be disregarded as a _ subordi- 
nate clause because it followed provi- 
sion containing description of bene- 
fits—Hinkley. v. Penn Mut. Life Ins. 
‘Co. of Philadelphia, 37 F.Supp. 1018. 

Ark. In action for disability benefits 
under life policies which provided for 
such benefits on receipt of proof of to- 


, tal and permanent disability, plaintiff 


was not required to prove that in- 
sured was permanently and incurably 


‘insane in order to excuse insured from 


giving required notice within required 
ime, but plaintiff was required to 


prove that insured was mentally in- 


eapable of such sustained effort as 
would prevent insured from compre- 
hending and attending to the ordinary 
affairs of life—American United Life 
Ins. Co. vy. Goodman, 146 S.W.2d 907. 


Fla. Where provision in life policy 
for payment of disability benefits and 
for waiver of premiums during disabil- 
ity required due proof of disability 
during lifetime of insured and prior to 
or within three months after default in 
but insured 
was stricken with a wasting and fatal 
malady on July 8, 1931, and from that 
time until his death on January 2, 
1982, was unable to attend to his busi- 
ness and was physically unable to ad- 
vise insurer of his total and permanent 
disability, and beneficiary of policy 


‘was ignorant of the terms thereof and 


of due date of the premiums, and so 
notified insurer after insured’s death, 
failure to furnish proof of disability 
within required time was excused.— 
Reliance Life Ins. Co. of Pittsburgh, 
Pa., v. Lynch, 197 So. 723. 


Iowa. Insanity of insured constituted 
a sufficient excuse for failure to give 
notice and claim of disability within 
one year after payment of last premium 
as required by life policy containing 
disability benefit provisions, provided 
notice given by insured’s guardian was 
given as soon aS was reasonably possi- 
ble for him to act within policy provi- 
sion excusing failure to give notice 
within time required when not reason- 


ably possible.—Levitt v. New York Life 
Ins. Co., 297 N.W. 888, 230 Iowa 456. 

Minn. The statute providing that 
proofs of loss with reference to dis- 
ability from sickness must be fur- 
nished the insurer within 90 days aft- 
er the termination of the period of 
disability for which the insurer is li- 
able was not intended by the Legisla- 
ture to operate as an extension of time 
within which notice of sickness must 
be given, and does not conflict with 
life policies which contained disability 
benefit provisions, and which made the 
obligation to pay disability insurance 
dependent on the receipt of proof of 
insured’s total and permanent disabil- 
ity. Mason’s Minn.St.1927, § 3417(7) 
(C) 7.—Lindskog v. Equitable Life As- 
sur. Soc, of U. S., 295 N.W. 70. 

Minn. The word ‘must’ used in the 
statute providing that written notice 
of injury or of sickness on which claim 
may be based “must”? be given to the 
insurer within 20 days after the date 


.of the accident causing such injury or 


within 10 days after the commence- 
ment of disability from such sickness, 
is “mandatory” and failure to comply 
with it invalidates the claim unless it 
was not reasonably possible to give 
the notice. Mason’s Minn.St.1927, § 
3417(4) (C)4.—Lindskog v. Equitable 
Life Assur. Soc. of U. S., 295 N.W. 


Miss. A life insurance company must 
have notice of claim of accidental injury 
to or death of insured within such rea- 
sonable time as to permit fair investiga- 
tion of facts involved in order to re- 
lieve itself from payment of fraudu- 
lent claims.—Metropolitan Life Ins. Co. 
v. Lindsey, 198 So. 282. 

“Due proof” of insured’s total perma- 
nent disability within employees’ group 
insurance policy means proof within 
reasonable time or timely proof.—Metro- 
politan Life Ins. Co. v.’ Lindsey, 1938 
So. 282. 

Miss. An insured, not making proof, 
or serving notice on insurer, of in- 
sured’s total permanent disability with- 
in employees’ group insurance policy 
until nearly five years after time at 
which he claimed to have become so 
disabled, failed as matter of law to 
make “due proof’ of such disability 
within reasonable time, so as to bar his 
recovery of disability benefits under 
such policy.—Metropolitan Life Ins. Co. 
vy. Lindsey, 198 So, 282. 

Mo.App. Under . insurance _polivies 
providing that immediate notice shall 
be given to insurer of disability or 
death, the word “immediate” is con- 
strued to mean within a_ reasonable 
time.—Hayes vy. Hquitable Life Assur. 
Soc. of U..S., 150 S.W.2d 1113. 

N.Y¥.Mun.Ct. Where disability provi- 
sion of life policy provided that in- 
sured should upon demand furnish 
proof that total disability actually con- 
tinued, failure of insured’s committee 
to furnish such proof justified insurer 
in discontinuing disability payments, 
but without prejudice to insured’s 
rights when due proof should be made. 
—Quan Yim v. Prudential Ins. Co. of 
America, 25 N.Y.S.2d 21. 

N.Y.Mun.Ct. Where disability provi- 
sion of life insurance policy required 
insured to furnish proof that insured 
“actually continues” to be totally dis- 
abled, court could not relieve insured 
of compliance with provision merely 
because insured when last heard of 
was in China and normal intercourse 
with the outside .world had been dis- 
rupted by war.—Quan Yim v. Pruden- 
wet Ins. Co. of America, 25 N.Y.S.2d 


Tex.Civ.App. Under life policy’s in- 
come disability provision that insured 
should be paid a monthly income and 
premiums should be waived on proof 
that insured had become wholly and 
permanently disabled, insured was en- 
titled to waiver of premiums or month- 
ly income disability benefits only after 
he or those claiming for him had ei- 
ther made such proof as required by 
the policy or had shown sufficient ex- 
cuse for failure to do so, and insured 
must be exonerated from negligence.— 
ie Life Ins. Co. v. Sharp, 146 S.W. 


LIFE INSURANCE 


Nog. ik Pex es Ure 

Violent physical suffering by an it 
sured, suffering so intense as to free 
sured of negligence in failing to fur 


nish proof of disability as required by — 


income disability provision of life pol- 
icy providing for disability benefits and 
waiver of payment of premiums on 
proof that insured had become wholly 
and permanently disabled, may in some 
instances relieve the insured of such 
duty for a time, and delay or failure 
to furnish proof due to circumstances 
beyond human control may be sufficient 
to excuse delay.—Texas Life Ins. Co. 
v. Sharp, 146 S.W.2d 447. 

Tex.Civ.App. Statement, in letter 
from insured’s son to insurer with ref- 
erence to extension of time for premi- 
um payment, that insured ‘‘was_ not 
able to work and was sick and couldn’t 
do anything’, was not sufficient notice 
to insurer that insured had become to- 
tally and permanently disabled, within 
meaning of life policy’s income dis- 
ability provision.Texas Life Ins. Co. 
v. Sharp, 146 S.W.2d 447. = 
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C.C.A.Pa. Under provision of life 
policy requiring “satisfactory evidence” 
of disability within a certain time, evi- 
dence of disability can be either oral 
or written, and ‘‘satisfactory evidence” 
is such evidence as should be legally 
satisfactory, and provision does not 
leave to insurer power to arbitrarily 
reject any evidence which might rea- 
sonably inform the insurer of insured’s 
disability —ADtna Life Ins. Co. v. Moy- 
er, 113 F.2d 974. 

D.C.Pa. 
icy requiring “satisfactory evidence” 
of total and permanent disability to be 
received at insurer’s home office, evi- 
dence of insurer’s knowledge of disa- 
bility could be oral or written and 
knowledge gained by insurer’s agent 
in his official capacity would supply 
the requirement of the policy, and for- 
mal proof need not be filed with the 
insurer.—Moyer vy. Altna Life Ins. Co., 
89 F.Supp. 725. 

Cal.App. Under life insurance pol- 
icy containing total permanent dis- 
ability clause, providing that insured’s 
disability should be presumed to be 
permanent after its continuance for 
three months and that no _ further 
premiums should be waived or in- 
come payments made, if it appeared 
from medical examination, which pol- 
icy authorized insurer to demand at 
any time, that insured was no longer 
wholly disabled, conclusive presump- 
tion is confined to permanency of ail- 
ments and inapplicable to question 
whether insured continues to be total- 
ly incapacitated, so as to entitle in- 
surer to demand subsequent mediéal 
examination of insured.—Erreca_ vy. 
iota States Life Ins. Co., 112 P.2d 


An insured did not waive his right 
to total disability payments under 
life insurance policy by refusing to 
submit to further medical examination 
demanded by insurer after denying 
liability for such disability.—Erreea v. 
Eee States Life Ins. Co., 112 P.2d 


Ga.App. Insured’s notice or proof of 
claim for total and permanent disabil- 
ity benefits under life policy was suf- 
ficient where it stated that insured 
ways permanently and totally disabled 
due to the loss of a hand, notwith- 
standing that attending physician in 
his statement gave it as his opinion 
that disability was only temporarily 
total.—Metropolitan Life Ins. Co. v. 
Daniel, 13 S.H.2d 741. 


Mass. Where beneficiary kept insur- 
er informed in writing as to facts 
discovered in connection with disap- 
pearance of insured, who was last seen 
before starting a trip down river in a 
kayak, proof of loss furnished insurer 
was sufficient under provision of ac- 
cident policy, requiring that written 
proof covering occurrence, character 
and extent of loss for which claim was 
made be furnished insurer.—Sargent y. 
Ppa Accident Co., 29 N.H.2d 


N.Y.App.Div. In action to recover 
double indemnity provided for in two 


Under provision of life pol- 


: Ss 6) 
local medical 
hat insured 


~Co., 18 A.2d 512.» 


jumped from roof of 
in which he lived was 
not “proof of accidental death’ essen- 
tial to plaintiff’s recovery, and in ab- 
sence of such proof complaint was 
properly dismissed at close of plain- 
tiff’s case—Winter v. New York Life 
Ins, Co.,, 23 N.Y¥.8.2d (759, 260, App: 
Div. 676. 

N.Y¥.App.Div. Under life policies re- 
quiring insured’s administratrix to 
furnish proof of death on blanks fur- 
nished by insurer and to furnish an- 
swers to all questions bearing on that 
subject, administratrix was not re- 
quired to furnish answers to questions 
relating to the cause of death and 
eliciting the medical history of the 
insured.—McCaffry Vv. Metropolitan 


Life Ins. Co, 25 N.Y.S.2d 926, 261 
App.Div. 452, affirming 14 ~N.Y.S.2d 
192, 172 Mise. 252. 

N.Y.App.Div. Refusal by _insured’s 


»-administratrix to verify proof of death 


was not a breach of the condition 
precedent to payment required under 
life policy provisions requiring proofs 
of death to be made on blanks to be 
furnished by insurer, particularly 
where insurer conceded that insured 
was in fact dead—McCaffry v. Metro- 
politan Life Ins. Co., 25 N.Y.S.2d 926, 
261 App.Div. 452, affirming 14 N.Y.S. 
2d 192, 172 Misc. 252, 


N.Y.Mun.Ct. Where disability provi- 
sion of life policy provided that the 
insured upon demand by the company 
should furnish due proof that the in- 
sured “actually continues” to be totally 
disabled, presumptive or probable dis- 
ability will not suffice—Quan Yim vy. 
Prudential Ins. Co. of America, 25 N. 
Y.8.2d 21: } 


Pa, Where life policy provided for 
payment of benefits on receipt by in- 
surer of due proof of total and perma- 
nent disability of insured and policy 
did not require written proof of dis- 
ability, oral claim of disability made 
to local agents of insurer who rejected 
the claim as not compensable was suffi- 
cient, and if insurer desired more for- 
mal or detailed proof, it was its duty 
to so inform the insured and it could 


‘not deny liability on ground that proof 


of disability was oral.—Astrin vy. Metro- 
politan Life Ins. Co., 17 A.2d 887, 341 
Pa; 120. 

Where life policy provided for the 
payment of benefits on receipt by in- 
surer of due proof of total and perma- 
nent disability of insured and policy 
was delivered and oral proof of dis- 
ability was made, to local agents of 
ipsurer in New Jersey, in action for 
isability benefits in Pennsylvania, 
sufficiency of proof would be governed 
by law of the place of performance of 
contract. 28 PS. 291.—Astrin_v. 
Metropolitan Life Ins. Co., 17 A.2d 887. 
341 Pa. 120. 

Where life policy provided for pay- 
ment of benefits on receipt by the in- 
surer of due proof of total and perma- 
nent disability of the insured who 
made oral proof of claim to local 
agents of insurer, method of making 
proof of claim was not affected by 
provision of policy depriving agents of 


- authority to waive forfeiture or modify 


terms of the contract in the absence 
of a provision requiring written proof 
of disability——Astrin y. Metropolitan 
Life Ins. Co., 17 A.2d 887, 341 Pa./120. 

Under life policy providing for bene- 
fits on receipt by the insurer of due 
proof of total and permanent disability 
of insured, term ‘due proof’ did not 
require as a “condition precedent” to 
recovery a showing such as would be 


necessary to make out a prima facie, 


case on trial in action on the policy.— 
Astrin vy. Metropolitan Life Ins, Co., 
17 A.2d 887, 341 Pa. 120. 

Pa.Super. Compliance with provi- 
sion of policies that “due proof’ be 
submitted that the insured sustained 
bodily injuries solely through external, 
violent, and accidental means resulting 
in his death, does not require any par- 
ticular form of proof which the insurer 
may arbitrarily demand or that it be 


TRANCE 


such a statement 


Where policies provided that, in case 
any question arose, district superin- 
tendent should be notified and benefi- 
ciary at suggestion of collector of 
premiums went to superintendent and 
made written statement of manner in 
which insured had sustained his fatal 
accidental injuries and demanded the 


cies, and the proofs submitted were 


_ not rejected by the superintendent be- 


cause of any lack of detail or informal- 
ity but solely because the coroner in 
filling out medical certificate of death 
had not affirmatively expressed thereon 
his opinion that the insured’s death 
was accidental, ‘‘due proof’? was made, 
and insurer could not thereafter assert 
that beneficiary should not be permit- 
ted to recover because of her failure to 
furnish detailed, specific, and written 
proof.—Hanrahan y. John Hancock 
Mut. Life Ins. Co., 18 A.2d 512. 
Where insurer had refused to pay 
accidental death benefits on untenable 
ground that death certificate did not 
state that death had happened through 


-accidental means, the failure of benefi- 


ciary’s counsel to comply with sugges- 
tion that evidence of death through 
accidental means be furnished, and 
that if furnished it would be given 
consideration, was immaterial—Hanra- 
han v. John Hancock Mut. Life Ins. 
Co., 18 A.2d 512, 


Pa.Super. Proofs of insured’s death, 
containing attending physician’s cer- 
tificate that broncho-pneumonia was 
immediate cause of death, that concus- 
sion of brain resulting from fall in 
house was contributing cause, and 
that death was due to fall in home, 
striking head on edge of bathtub, con- 
stituted due proofs of death due solely 
to “accidental means’’, as required to 
recover accidental death benefits un- 
der life insurance ‘policies—Mawn v. 
Prudential Ins. Co. of America, 19 A. 
2d 300, 144 Pa.Super. 200. 

Tenn.App. Where beneficiary of life 
insurance policy informed insurer of 
all facts within her knowledge on form 
supplied her by insurer after being 
notified of her claim for recovery of 
amount payable under policy on ground 
of insured’s presumed death, she had 
right of action on policy as against 
contention that she did not furnish 
insurer with proof of loss.—Supreme 
Liberty Life Ins. Co. vy. Pemelton, 148 
S.W.2d 1. ; 

Tex.Civ.App. Under life policy con- 
taining disability benefit provisions and 
provision that insurer could from time 
to time require due proof of continu- 
ance of disability including examination 
of insured at reasonable intervals, and 
that if insured failed to furnish such 
proof the monthly income should cease, 
insured was not required to make a 
trip to Dallas or any other place away 
from his home for the purpose of be- 
ing examined, where he had been ex- 
amined by several physicians and they 
were in accord on the question of his 
disability.—United Benefit Life Ins. Co. 
of Omaha v. Zwan, 143 S.W.2d 977. 


Wash. A claim upon which may be, 


based liability against an insurance 
company upon a policy need not state 
in detail, or with absolute, accuracy, 
all relevant facts.—McKillips v., Rail- 
way Mail Ass’n, 116 P.2d 330. 

Where a mutual benefit association’s 
by-laws required that claims be filed 
within a certain period, upon blanks 
furnished by insurer, and accompanied 
by report of physician and certificate 
of president of local branch, and eclaim- 
ant did file his claim within the prop- 
er period, upon the proper blanks ac- 
companied by the proper report and 
certificate but described his injury only 
as “pulled muscles or ligaments in left 
side of back just above the hips’, the 
claim owas_ sufficient.—McKillips v. 
Railway Mail Ass’n, 116 P.2d 330. 
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Ark. Where life policy provided that 

if at due date of defaulted premium 


double indemnity provided in the poli-— 
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insured/was so disabled as to be en- — 
titled to disability benefits had due Ase 
proof been submitted, benefits would — “ 
be granted on proof of disability Wang 
within six months after default, and ae 
after default, insurer’s agent expressed 
opinion that insured was not entitled 
to benefits if he was suffering from — i 
diabetes, no “estoppel” arose from ex- 
pression of agent’s opinion which did — 
not constitute a waiver of formal 
proof for which the policy provided— 
Home Life Ins. Co. v. Swaim, 142)S)) 45 
W.2d 209, 200 Ark. 819. gt 
Ga.App. Evidence that insured, after — 
suffering stroke of paralysis, found it 
constantly more difficult over three- 
year period to pursue his customary 
callings, that he informed employee, at 
insurer’s branch office of his condition © 
at time when he was holding with Gil 
ficulty temporary jobs at greatly re- 
duced pay, and that insured was even 
tually informed, after communicatio 
with insurer’s home office, that no ac- — 
tion could be taken at that belated 
date on insured’s case because insured 
was still working, established an un 
conditional refusal to pay disability — 
benefits constituting a “waiver” of re- 
quirement that due proofs of disabil oe 


fe 
Ss, 
a A 


was having difficulty holding tempora- 

Ty jobs at reduced payy because in- ~ 
sured was still working, being inude- — 
quate in law, constituted an “uncondi- — 
tional refusal’ such as would amount — 
to a waiver of requirement that du 
proofs of disability be furnished.—Un: se 
ion Central Life Ins. Co. y. Trundle, 

15 S.H.2d 909. 


i which were submitted 
to insurance company by beneficiary, 
were received and retained, without ob Ying 
jection, constituted a “waiver” of com- 
pany’s right later to object thereto as 
not satisfying requirements of policies. 
—Sczurek v. American Nat. Ins. Co,  — 
32 N.H.2d 1013, 309 Ill.App. 260. {eae 
Minn, Insurer’s letter which accept- 
ed notice of May 4, 1938, as effective ~— 
as of that date and proposed to pay 
disability benefits for a period of one 
month under four life policies, was not 
a ‘“‘waiver”’ of proof of disability oc- — 
curring on August 20, 1937, required  ~— 
by statute. Mason’s. Minn.S8t.1927, ae 
3417(4) (C)4.—Lindskog v. Equitable ee 
Tite Assur. Soc, of U. S., 295 N.W. | 


Se 
N.J. In action for disability benefits 
under life policies where proof showed © 
that due notice had been given insurer — 
some 10 years prior to the suit and | 
insurer had made payments under the ~ 
policies for such period, court properly 
refused to submit to jury whether in- © 
surer had had notice and proof of dis- 
ability before institution of suit for. 
disability benefits after insurer had 
ceased payments.—Raub y. Mutual 
Life Ins. Co. of New York, 18 A.2d 37, 
126 N.J.L, 164, = ee 
N.Y. A life insurance company, re- 
ceiving, accepting and retaining proofs — 
of claim for proceeds of life insurance © 
policies, admitted that such proofs 
were sufficient in form.—Howell v. John 
Hancock Mut. Life Ins. Co. of Boston, — 
Mass., 36 N.H.2d 102, 286 N.Y. 179, i 
affirming 24 N.Y.8.2d 348, 260 App. ' 
Div. 1042, appeal granted 25 N.Y.S.2d . 
1002, 261 App.Div. 836. ie 
An insurance company, by retaining 
proofs of claim to proceeds of life in- 
surance policies issued by it, did not. . 
admit truth of facts stated ian such «= © 
proofs.—Howell vy. John Hancock Mut. ™ 
Life Ins. Co. of Boston, Mass., 36 N. : 
H.2d 103, 286 N.Y. 179, affirming 24 — | 


N.Y.S.2d 848, 260 App.Div. 1042, ap- 
peal granted 25 N.Y.S.2d 1002, 261 2 
App.Div. 8386. 

Pa.Super. Where an insurer denies 


liability under a life policy because of | 
some ground of defense wholly apart 
from the furnishing of proofs of death, 
beneficiary can bring an action with- 
out furnishing formal proofs of death. 
—Heffron y. Prudential Ins. Co. of 


ny 
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amence, 19 A.2d 556, 144 Pa.Super. 


Pa.Super. Where insurer under life 
policies containing double indemnity 
provisions covering death by  acci- 
dental means neglected to give plain- 
tiff immediate notice that insurer 
deemed proofs of insured’s death to be 
insufficient to support a claim for 
double indemnity benefits for acci- 
dental death, insurer’s silence was a 
“waiver” of inadequacies in proofs, 
and proof of death was to be con- 
sidered as having been made in com- 
plianece with policies.—Heffron v. Pru- 
dential Ins. Co. of America, 19 A.2d 
556, 144 Pa.Super. 307. 

It proofs of insured’s death were 
defective or not in conformity with life 
policy provisions respecting proof of 
- death, it was too late to assert such 


fact in an affidavit of defense filed, 


_. by insurer nine months after insured’s 
- death.—Heffron vy. Prudential Ins. Co. 
oe 19 A.2d 556, 144 Pa.Super. 
_ Pa.Super. If proofs of insured’s 
_ death were considered insufficient by 
insurer to support a claim for addi- 
_ tional benefits for death from accident 
under double indemnity provisions of 
_ ‘life policies, insurer was bound to 
. give immediate notice to’ plaintiff of 
its objection, pointing out defects in 
_ proofs so that additional information 
might be supplied, if available—Hef- 
fron y. Prudential Ins. Co. of Amer- 
ica, 19 A.2d 556, 144 Pa.Super. 307. 
.. Pa.Super. here insurer did not de- 
ny its liability under total and perma- 
- nent disability provisions of life poli- 
cies on grounds other than deficiency 
of due proofs of total and permanent 
‘disability, and evidence conclusively 
showed that insurer expressly notified 
insured that it refused to pay benefits 
because his claim on its face showed 
that he was but temporarily disabled 
and insisted that he submit further in- 
formation concerning his physical con- 
dition, there was no ‘waiver’ of the 
filing of further proof of total and 
permanent disability —Milich v. Metro- 
politan Life Ins. Co., 21 A.2d 458. 
_-—-«* Pa.Super. Where life policies pro- 
vided that total and permanent disa- 
bility payments thereunder should not 
- begin more than six months before 
date of receipt of required proof, and 
insured did not furnish proof of total 
and permanent disability until March 
14, 1940, when actions to recover bene- 
: fits were tried, insurer was justified 
before that time in denying liability 
in view of physician’s statement in 
amy July, 1935, when claim was filed that 
- insured’s disability was temporary, 
and insured was entitled only to bene- 
fits beginning six months before trial 
_ with interest on deferred payments.— 
--“‘Milich vy. Metropolitan Life Ins. Co., 21 
— A.2d 458. 


A § 315 
- ©.C.A.Pa. Where agent called upon 
- insured and noticed that insured was 
physically unable to move around like 
an active normal person could, but 
failed to report condition to the in- 
-gurer under policy providing for dis- 
ability benefits, agent’s failure to re- 
port was as binding upon insurer as 
- if he had fully reported and supplied 
‘the policy’s requirement of evidence of 
- disability, and insurer was thereafter 
“estopped” from asserting a failure on 
part of the insured to file formal elaim 
of total disability —A%tna Life Ins. Co. 


- y. Moyer, 113 F.2d 974. 


 Ga.App. Whether insurer’s employee 
had authority to refuse payment of a 
claim unconditionally, so that such re- 
fusal would constitute a waiver of re- 
quirement that due proof of disahil- 
ity be furnished, was immaterial, where 
it appeared that refusal to pay and 
disclaimer of liability related back to 
insurer.—Union Central Life Ins. Co. v. 
Trundle, 15 8.H.2d 909. 
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©.C.A.Ind. Where beneficiary’s 
_ proofs of death contained sworn state- 
ments by her and by attending physi- 
cian that death of insured who col- 
lapsed on golf course on hot, sultry 
afternoon was caused by coronary oc- 
elusion, and beneficiary delayed two 


\ 
years in making claim that death was 
by sunstroke, and therefore was with- 
in double indemnity provision of life 
policies, but at time of proofs of death 
insurer would not have paid_ double 
indemnity benefits or have asked for an 
autopsy, in view of then-controlling 
decision that sunstroke while playing 
golf was not caused by accidental 
means, beneficiary was not “estopped” 
to deny the sworn statements.—Wieck- 
ing v. Phenix Mut. Life Ins. Co. of 
Hartford, Conn., 116 F.2d 90.’ 

D.C.Pa. The effect of statements 
made by life policy beneficiary in 
proofs of death filed with the insur- 
er was a matter for the jury to con- 
sider in connection with the credibil- 
ity of the beneficiary.—Moyer v. Aitna 
Life Ins. Co., 39 F.Supp. 725. 
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D.C.Pa. In order to establish an ac- 
cord and satisfaction in respect to the 
age of insured, it is necessary to prove 
that 'the minds of the parties had met 
upon the same subject matter.—New 
York Life Ins. Co. v. Aronson, 38 F. 
Supp. 687. 

Agreements between insurer and bene- 
ficiaries of annuity certificates that by 
accepting certificates, beneficiaries 
would not have the right to make any 
change in them whatsoever and that 
they could not commute any unpaid 
benefits did not constitute an ‘accord 
and satisfaction’ which prevented in- 
surer from having annuity certificates 
reformed in conformity with Pennsyl- 
vania statute by reducing the amount of 
monthly annuity specified in each on ac- 
count of misrepresentation by insured 
of her age. 40 P.S.Pa. § 510(e).—New 
York Life Ins. Co. vy. Aronson, 38 F. 
Supp. 687. 

Ala. The delivery of life policies due 
insurer and acceptance of their face 
value and additional amount of $4.60, 
accompanied by execution of death 
claim receipt citing release from all 
liability, was an “accord and _ satisfac- 
tion” of the double indemnity clause 
in the policy and precluded recovery 
of double indemnity. Code 1923, §§ 
5643, 7669, 7670.—National Life & Ac- 
cident Ins, Co. v. Karasek, 200 So. 
873, 240 Ala. 660. 

Ga.App. A receipt marked in full 
for all claims arising under life pol- 
icy, signed by beneficiary upon pay- 
ment by insurance company of face 
value of policy, was a “nudum pac- 
tum” because of lack of consideration, 
and could not be pleaded as an ‘‘ac- 
cord and satisfaction” in full, where 
policy contained double indenmity 
clause, and company admitted liability 
for face amount of policy. Code 1933, 
§ 20-1204.—Matthews v. Gulf Life Ins. 
Co., 12 $.H.2d 202. 


Mo.App. In action on life policies 
where insurer pleaded compromise 
agreement with beneficiary, and bene- 
ficiary’s administrator alleged that 
the agreeinent was obtained when ben- 
eficiary was not of sound mind, and 
there was sufficient evidence on the 
question of insurer’s knowledge of 
beneficiary’s insanity at the time set- 
tlement was made to make a jury 
question, failure of beneficiary’s ad- 
ministrator to tender refund of the 
amount of the settlement made did 
not prevent him from seeking to es- 
eape effect of compromise agreement. 
—Kelley v. United Mut. Ins. Ass’n, 149 
S.W.2d 905. 

An instruction in effect requiring 
beneficiary’s administrator to have 
actually returned money received by 
beneficiary under compromise agree- 
ment with insurer, so that agreement 
could be attacked on ground that it 
was signed by beneficiary who was 
not of sound mind, was too broad 
and should have been modified to the 
extent that the beneficiary’s adminis- 


trator should have returned or offered 


to return, the money to the insurer. 
—Kelley v. United Mut. Ins. Ass’n, 149 
SW.2d 905. 

Mo.App. Upon death of an insured, 
aluount named in face of policy be- 
comes liquidated and a settlement for 
a less amount is not ‘consideration’ 
for a release unless a bona fide dis- 


3 a : ‘ rags . ; sat 
pute as to liability exists, and a me 
pretended dispute will not affect 


is 


Ass’n, 151 S.W.2d 459. 4 

N.Y.App.Div. An insurer could not 
fully discharge its obligation under 
facility of payment clauses of life pol- 
icies payable to insured’s executor or 
administrator by paying to widow a 
sum less than full amount due under 
policies as valid instruments, since the 
claim belonged to the estate, and 
avoidance of the obligation could not 
be predicated on the purported release 
by one other than a representative of 
the estate upon payment of a lesser 
sum.—McCaffry v. Metropolitan Life 
Ins. Co., 25 N.Y.S.2d 926, 261 App.Div. 
452, affirming 14 N.Y.S.2d 192, 172 
Mise. 252. 

Okl. Where insurance company au- 
thorizes an agent to negotiate a com- 
promise and gettlement, there _ is 
weighty presumption that agent has 
knowledge superior to that of the poli- 
cyholder as to rights of policyholder 
under provisions of policy.—National 
Aid Life Ass’n v. Krow, 107 P.2da 177. 

The law favors compromise and set- 
tlement of disputed claims of every 
character, including disputed claims 
arising under life insurance contracts. 
—wNational Aid Life Ass’n v. Krow, 107 
Pe2qarvé : 

S.C. A policy of insurance is not a 
‘Viquidated demand’’ which cannot be 
satisfied by payment of a sum less 
than its face, where there is a bona fide 
dispute whether liability under it ex- 
ists.—Taylor v. Palmetto State Life 
Ins. Co., 12 §.H.2d 708, 196 S.C. 195. 

Tex.Civ.App. Where there was no 
bona fide controversy between mutual 
association and beneficiary of life poli- 
cy as to association’s liability to bene- 
ficiary or as to the amount thereof, and 
there was no consideration given to 
beneficiary for alleged release of balance 
due on liquidated demand under policy, 
and there was no good faith dispute 
concerning the balance due, payment by 
association to beneficiary of part of the 
money due under the policy, did not 
constitute an “accord and satisfaction” 
and did not preclude beneficiary from 
thereafter recovering the balance. Ver- 
non’s. Ann.Civ.St. art. 4859f—Texas 
Mut. Life Ins. Ass’n v. Young, 150 S.W. 
2d 4738, error dismissed. 
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_C.C.A.Cal. In 20-year life policy pro- 
viding that if insured should pay “all” 
premiums in full without coupon re- 
duction unused coupons should be 
placed to credit of the policy, such 
provision was not restricted by the 
word “all” to the situation where pre- 
miums were paid for the whole period 
of 20 years, but was applicable when- 
ever all premiums to date had been 
paid.—General American Life Ins. Co. 
v. Stephens, 121 F.2d 218. 

C.C.A.Colo. Insured, who through a 
cataractous condition lost substantially 
all of sight in both eyes, did not suffer 
‘irrecoverable loss of sight in both 
eyes’ within disability policy, where 
normal vision was restored by removal 
of lenses in both eyes and use of glass- 
es.—Home Life Ins. Co. of New York 
v. Stewart, 114 F.2d 516. 

C.C.A.Colo. _Where life policy pro- 
vided for double indemnity if death re- 
sulted ‘directly and independently of 
all other causes from bodily injuries 
effected solely through external, vio- 
lent, and accidental means, but exclud- 
ed liability if death resulted ‘‘directly 
or indirectly from bodily or mental in- 
firmity,’ death from septicemia of in- 
sane insured who complained of being 
annoyed by voices and went to window 
to call police and thrust her arm 
through window pane, receiving cuts 
which became infected, resulted direct- 
ly or indirectly from mental infirmity 
precluding recovery of double indem- 
nity.—Mandles v. Guardian Life Ins. 
Co. of America, 115 F.2d 994, affirming 
32 F.Supp. 619. 

C.C.A.Ga. The common meaning 
should be given each term in a life 
policy providing double indemnity for 
death directly resulting from bodily in- 
jury effected solely by external, violent 


L op- ares 
eration of rule.—Mills. v. American Mut. — 


eS a 


oy 


. 


; 


_ presumption. 


“Equitable Life Assur. Soc., 


Ss 


sidental cause and not resulting 
physical or mental infirmity, or 
directly or indirectly from illness or 
disease of any kind:—New York Life 
Ins. Co. v. Hatcher, 115 F.2d 52. 
€.0.A.Ind. Death resulting from vol- 
untary physical exertion or from inten- 
tional acts on part of insured is not 
“accidental death’? within double in- 
demnity provision of life policy, and 
if result is such as follows. from ordi- 
nary means voluntarily employed in a 
net unusual or unexpected way, it can- 
not be called a result effected by HGS 
cidental means’.—Wiecking v. Phoenix 
Mut. ‘Life Ins. Co. of Hartford, Conn., 
Horn 2 (eo): 4 
An injury is an “accidental injury” 
within double indemnity provision 0 


life policy if something unusual, un- 
foreseen, and unexpected which pro- 
duces the injury occurs in the act 


which precedes the injury, even though 
such act is an intentional act, but not 
if in the act which precedes the in- 
jury, something usual, foreseen, and 
expected occurs which produces the _in- 
jury.—Wiecking v. Phoenix Mut. Life 
ae Co. of Hartford, Conn., 116 F.2d 
Death of insured by sunstroke on 
golf course on hot. sultry afternoon 
was result of bodily injury effected 
solely through “external, violent and 
accidental means” within double in- 
demnity provision of life policies.— 
Wiecking v. Phenix Mut. Life Ins, Co. 
of Hartford, Conn., 116 F.2d 90. 


©.C.A.Ind. Under Indiana law, ‘‘total 
disability’, within disability provision 
of life policy, does not mean absolute 
physical inability or complete helpless- 
ness to transact any kind of business, 
and the test is whether 
of the insured is such as to prevent 
him from transacting all kinds of work 
pertaining to his occupation or profes- 
sion.—Mutual Life Ins. Co. of New 
York v. Tormohlen, 118 F.2d 163. 


C.C.A.Mich. Life policy provision ex- 
pressing presumption that total disa- 
bility is permanent after its continu- 
ous existence for three months does not 
exclude right to show that effective 
time of commencement of insured’s 
total and permanent disability was ac- 
tually concomitant with an accident; 
the presumption clause being inserted 
in the policy, not to the detriment of 
the insured, but as a means of lighten- 
ing his burden of proof of disability. 
—Marshall v. Equitable Life Assur. 
Soe., 116 F.2d 901. 


Under life policy containing provision 
for disability benefits if insured became 
totally and permanently disabled before 
age of 60, and providing that total dis- 
ability should be presumed to be per- 
‘manent when it existed continuously 
for not less than 3 months and provid- 
ing for lesser benefits after age of 60, 
benefits payable to estate of insured 
sustaining fatal injuries 6 days before 
anniversary date of policy nearest his 
sixtieth birthday were the larger poli- 
ey benefits and were not limited to the 
lesser benefits payable after age 60, 
on ground that total and permanent 
disability of insured, because of the 
i clause, commenced 3 
months after the date of.the accident, 
since such clause merely postponed 
payment of benefits until required 
proofs .were furnished.—Marshall_ v., 
Equitable Life Assur. Soc., 116 F.2d 
901. 

Under life policy providing disabili- 
ty benefits in case of total and perma- 
nent disability before insured should 
reach age of 60, and providing that 
total disability should be presumed to 
be permanent when, it is present and 
has existed continuously for not less 
than three months, disability benefits 
to which insured might become enti- 
tled must be established by the event 
of total and permanent disability, and 
maturity of time for paying insured 
for his first 3 months’ disability is 
merely postponed until the furnishing 
of the. required proof.—Marshall_ v. 

116 F.2d 
901. 


C.C.A.Mo. Insured’s death from sun- 
stroke or heat prostration was effected 


he condition . 


IFE L 


gore 


eae 
through | ‘“‘acciden : a 
double indemnity provision of life in- 
surance policy.—New York Life Ins. Co. 
v. Griesedieck, 116 F.2d 559, certiorari 
denied 61 S.Ct. 809. 

C.C.A.N.Y. Where insured died from 
aspiration pneumonia apparently con- 
tracted because of drainage into his 


lungs resulting from his unconscious-, 


ness after hypodermic injection, the in- 
jection necessarily made a ‘visible con- 
tusion or wound on the exterior of 
the body’? as evidence of ‘‘accident” 
causing ‘internal injuries” within 
terms of provision in life policy for 
double indemnity for accidental death, 
since there was a wound caused by a 
blow and not a mere change in bodily 
appearance.—Simpson y, Travelers Ins. 
Co., 121 F.2d' 683. 

Where insured died from aspiration 
pneumonia apparently contracted be- 
cause of drainage into his lungs re- 
sulting from his unconsciousness after 
hypodermic injection, the injection was 
an “external, violent, and accidental 
means” which was direct cause of 
death within provision of life policy 
providing for double indemnity, not- 
withstanding intervening links in chain 
of causation.—Simpson vy. Travelers Ins. 
Cosat2 rie .20r6s22 

C.C.A.Pa. In action on double in- 
demnity clause of a life policy, under 
Pennsylvania law, jury may consider 
whether pre-existing condition of in- 
sured is a normal incident of advanc- 
ing age and not disproportionate in 
degree to the age of the particular 
insured.—4tna Life Ins. Co. v. Young, 
113 F.2d 601, affirming, Young vy. 
48itna Life Ins. Co., 32 F.Supp. 389. 


C.C.A.Pa. Under provision of life pol- 
icy relating to proof of disability, if 
total and permanent disability in fact 
occurs while policy is in force, insured’s 
right to benefits may be enforced until 
barred by limitations and subject fur- 
ther to policy’s limitations that such 
benefits should not accrue from a date 


more than six months prior to the fur- 


nishing of evidence of disability. tna 
Life Ins. Co. v. Moyer, 113 F.2d 974. - 

Under provisions of life policy relat- 
ing to proof of disability, waiver of 
premiums and right to benefits attach 
upon existence of insured’s total and 
permanent disability if policy is in 
force, and benefits accrue upon insurer’s 
receipt of evidence of the insured’s dis- 
ability within 90 days following the 
onset of disability, except that, when 
evidence of disability is not received by 
insurer within 90 days, then benefits 
do not accrue from a date more than six 
months prior to insurer’s receipt of 
such evidence.—Adtna Life Ins. Co. v. 
Moyer, 113 F.2d 974. 

Under life policy providing for bene- 
fits if insured becomes totally and per- 
manently disabled by bodily injuries 
or disease and is thereby prevented 
from performing any work or conduct- 
ing any business for compensation or 
profit, ‘‘total disability” does not mean 
helplessness or complete disability, but 
means inability to perform any of the 
duties of any occupation which the in- 
sured might be ordinarily capable of 
performing and absolute helplessness 
is not required.—Adtna Life Ins. Co. v. 
Moyer, 113 F.2d 974. 

Provisions for benefits for total dis- 
ability should be liberally and fairly 
construed so as to give the insured the 
indemnity supposedly contracted for to 
the exclusion of any narrow or techni- 
cal interpretation which would. defeat 
the intention of the parties.—Atna Life 
Ing. Co. v. Moyer, 113 F.2d 974. 

D.C.Ala. Under life policy provision 
that double indemnity benefit should 
not apply if the insured’s death re- 
sulted from “engaging, as a passenger 
or otherwise, in aeronautic operations’, 
beneficiary of life policy was not en- 
titled to double indemnity, on death of 
an insured while a pay passenger in 
an airplane on a regularly scheduled 
commercial transport flight.—Ivy v. 
New York Life Ins. Co., 33 F.Supp. 
8 


D.C.Conn. The purpose of requiring 
a “visible contusion or wound on the 
exterior of the body” as a condition 


tal meany” within 


words may include any morbid change | 
in or injury to subcutaneous tissue or | 
skin which produces markings or dis- 
colorations that are visible upon the | 
exterior of the body, whether resulting ~— 
directly from the accidental means or 
indirectly from internal injuries, and it — 
need not itself be a wound or the re- | 
sult of a wounding.—Huss v. Prud e 
on Ins. Co. of America, 37 F.Su 1 g 
. 7h AY 
Blotches of skin and other outward 
signs of sunstroke satisfied the requir 
ment of ‘visible contusion” in policy 
requiring “visible contusion or wound — 
on the exterior of the body” as condi- 
tion to recovery of accidental death — 
benefits.—Huss v. Prudential Ins, Co. 
of America, 37 F.Supp. 364. 
Death of operator of milk truck 
sunstroke, 
ward 


“external, violent and 
means” of which there is a 
contusion or wound on the exterior 
the body,” under Connecticut law, 
pecially where policy specifically men- 
tioned drowning as within the cover- — 
age.—Huss v. Prudential Ins. Co. — 
America, 37 F.Supp. 364. i ee ee Ne 
D.C.Fla. Under provision of life po 
cy as to wher total’ permanent di 
ability benefits thereunder shall become 
effective, if insurer receives due proof 
of such disability within six month 
after commencement thereof, and pr 
vision that if such proof is not give 
within such time, disability benefi 
shall become effective as of date six 
months before receipt of such proof. 
due proof of such disability is “condi 
tion precedent” to recovery of benefits 
in sense that giving of some notice to 
insurer that insured claims such dis- 
ability is necessary as basis for deter- 
mining date on which benefits shall be-— 


5 


gin.—Barco v. Penn Mut. Life 
of Philadelphia, 36 F.Supp. 932. — 

D.C.¥la. Where insured who oce 
sionally went on a two or three da: 
drunk became insensibly drunk an ; 
provoked an assault in which he was 
slain by one who intended to shoo 
but not to kill insured, insured did not 
come to his death by “accidental — 
means’’, ‘‘directly and independently of — 
all other causes’, within double inde a 
nity provision of a life policy.—Mu 
laney v. Prudential Ins. Co. of Nor 
America, 37 F.Supp. 462. f 

D.C.La. Under employees’ group 
policy fixing “permanent total disabil. 
ity’ as such disability as will prevent 
employee from pursuing any occupa-— 
tion for wages or profit, an injured 
roustabout in oil drilling work could 
not recover “permanent total disabil 
ity” benefits, where while he could no 
earn a livelihood at such occupation hi 
admitted that he farmed since his in 
jury and with the aid of his wife 
and others raised some crop in each 
of the seven years following the injury, 
maximum yield having been as much 
as seven bales of cotton in year fol- | 
lowing his injury.—Light v. Connecti- © 
cut Gen. Life Ins. Co., 35 F.Supp. 691. — 

D.C.Mo. Under Missouri law, death 
of insured by suicide while insane is 
an “accidental death’ within double 
indemnity clause of life policy and, 
by statute, suicide is no defense to 
action on the policy unless it is shown 
that insured contemplated suicide at 
the time of his application for the pol- y 
icy. Mo.St.Ann. § 5740, p. 4385.— es 
Bowen v. New York Life Ins. Co., 33 
F.Supp. 705. 

Under New York law governing life 
policy completed in New York, provi- 
sion excluding liability for double in- 
demnity for death resulting from sui- 
cide, sane or insane, was valid and 
enforceable and precluded recovery of 
double indemnity for death of insured 
while insane.—Bowen v. New York 
Life Ins. Co., 33 F.Supp. 705. 

D.C.Mo. Provision of policy cover- 
ing accidental death, that amount of 
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: benefits promised upon contingency in- 
y sured against would be limited if in- 
ae 8. sured carried other insurance on same 
4 - eontingency and failed to notify insur- 
‘ er thereof was void because violative 
of Missouri statute providing that poli- 
cy issued under stipulated premium 
plan should “specify” : 
1 promised by insurer to be paid upon 
each contingency insured against, and 
upon insured’s death resulting from 
? automobile accident insurer was liable 
for amount specified by policy as pay- 
able for accidental death, regardless of 
insured’s violation of the policy provi- 
» sion. Mo.St.Ann. §§ 5759 et seq., 5764, 

' . »5768, 5779, pp. 4412 et seq., 4414, 4416, 

4421.—Hardy v. Mutual Ben. Health & 
Accident Ass’n, 35 F.Supp. 420.. 

'_  DPC.Mo. Death by suicide by insane 
¥ person is ‘accidental” in Missouri so 
that beneficiary can recover accidental 
aed death benefits under life policy, but 

i death by suicide by sane person is not 
_  *accidental”.—Laventhal v. New York 

‘Life Ins. Co., 40 F.Supp. 157. 

-_. In action in Missouri to recover ac- 

-_ eidental death benefits provided in life 
policy, the test of insanity of insured 
who committed suicide is whether in- 

sured was so far mentally unsound 

that he could not exercise a_ rational 
‘judgment upon the question of life and 
death, and whether he was oblivious to 
‘the duties which he owed his family 
~~ and to his friends and to himself, and 
_ whether he was impelled by a morbid 
impulse which he had not sufficient 
wv, strength of will to resist——Laventhal v. 
ee York Life Ins. Co., 40 F.Supp. 
«ie Hae 
f D.C.N.Y. Under ‘total and perma- 
nent disability’ clause of group life 
insurance certificates, the insured must 

‘be at least disabled from pursuing any 
——s gainful occupation for which he is 

_ / reasonably qualified.—Broderick Vv. 

+ Prudential Ins. Co. of America, 37 F. 

Supp. 800. 
| P.G.Pa. “Disease”, within provision 
of life policy that additional death 
benefits provided for in policy should 
not be paid if death of insured resulted 
directly or indirectly, in whole or in 
part, from bodily or mental disease, 
implies a substantial attack of illness, 
or a malady, which kad some bearing 
on general health of insured, and does 
not apply to a temporary derangement 
‘ot the functions of some organ.—Harry 

-L. Sheinman & Sons v. Scranton Life 
Ins. Co., 39 F.Supp. 398. 


-D.C.Pa. The right to disability ben- 
efits under life policies attached on ex- 
--—-~—istence of disability in fact, and the 
* ‘benefits accrued upon receipt of evi- 
+ dence by the insurer that disability ex- 
‘. isted.—Moyer vy. tna Life Ins. Co., 
M39: Supp. 725. 

a “Total disability’? within life policies 
did not mean helplessness or complete 
. disability, but meant inability to per- 
form any of the duties of any occu- 
pation which insured might be ordina- 

rily capable’ of: performing.—Moyer v. 
‘ ' A®tna Life Ins. Co., 39 F.Supp. 725. 
>, Ala. Death or injury from taking 

- poison by mistake results from “ex- 

ternal, violent,. or accidental means” 
within terms of life policy with double 
indemnity provision for death by ac- 
 eidental means.—National Life & Acci- 
t dent Ins. Co. v. Karasek, 200 So. 878, 
240 Ala. 660. 


Ala.App. Where pastor for 21%4 years 
| after reaching performed substan- 
¥ ‘tially all the material acts essential to 
his work in substantially his custom- 
ary way, notwithstanding that before 
reaching 60 the condition of his heart 
; made it inadvisable for him to work 
and that he was advised that any work 
or exertion would endanger his life, 
pastor was not entitled to recover un- 
der life policy as for ‘total permanent 
disability” before he attained 60 years 
of age—Hobbs vy. Reliance Life Ins. 


Cor ofy Pittsburgh, Pa:, 2197" So, 59; 
certiorari denied 197 So. 62. 
Ala.App. Under double indemnity 


provision of life policy, an “accidental 
death” is death which results from 
something unforeseen, unexpected and 
unusual or happens as by chance or 
which does not take place according 


exact amount 
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to the usual course of things or with- 
out foresight or expectation or by rea- 
son of some violence, casualty or vis 
major to the assured without his de- 
sign or consent or voluntary co-opera- 
tion.—Winsor v. Massachusetts Mut. 
Life Ins. Co., 200 So. 641. 

Ariz. Life insurance policies, provid- 
ing for payment of total permanent dis- 
ability benefits; do not extend to and 
cover disabilities originating in injuries 
sustained or diseases commencing be- 
fore issuance of policies.—Posner_ vy. 
New York Life Ins. Co., 106 P.2d 488. 

Ark. In action for disability benefits 
under life policies, which provided for 
such benefits if insured became totally, 
permanently and incurably disabled by 
accident or disease, an instruction that 
“total disability” does not mean such 
disability as renders insured absolute- 
ly helpless, but “total disability” ex- 
ists where disease is such as to wholly 
disable insured from doing all substan- 
tial and material acts to be done in 
prosecution of her business, and when 
common care and prudence would re- 
quire a person in insured’s condition to 
desist from kind of labor insured had 
performed prior to her illness was 
proper.—American United Life Ins. Co. 
v. Goodman, 146 S.W.2d 907. 

Ark. Under life policy providing for 
benefits for “total disability’, quoted 
words do not require absolute physical 
disability on part of insured to trans- 
act any kind of business pertaining to 
his occupation but exists although the 
insured is able to perform occasional 
acts if he is unable to ‘do any substan- 
tial portion of work connected with his 
occupation and it is sufficient to prove 
that injury wholly disabled him from 
doing of all substantial and material 
acts necessary to be done in prosecu- 
tion of his business or that his injuries 
were of such a character that common 
care required him to desist from his 
labor so long as was reasonably neces- 
sary to effect a speedy cure.—New York 
Life Ins. Co. v. Weeks, 148 S.W.2d 330. 


Ark. In determining whether insur- 
ed is “totally and permanently dis- 
abled” within total disability provision 
in life policy, each case must turn 
upon the particular facts presented.— 
Pacific Mut. Life Ins. Co. v. Riffel, 149 
S.W.2d 57. 

Where insured was entitled to bene- 
fits under total and permanent disa- 
bility provision of life policy if by rea- 
son of illness or injury insured became 
incapacitated so that continuous, neces- 
sary and total loss of all business time 
resulted, ‘‘business time” would be con- 
strued to mean ability to engage in 
sustained effort of a character sufli- 
ciently substantial to negative the idea 
that there was not a total loss of pow- 
er to reasonably continue the business 
or profession.—Pacifiec Mut. Life Ins. 
Co. v. Riffel. 149 S.W.2d 57. 


Ark. ‘Total disability’, within pro- 
vision of life insurance policy for pay- 
ment of total permanent disability 
benefits if insured suffered from body 
impairment rendering it continuously 
impossible for him to ‘follow gainful 
occupation, exists if he is unable to 
perform any substantial part of work 
connected with his business.—Mutual 
Life Ins. Co. of New York vy. Phillips, 
149 S.W.2d 940. 

The term ‘impossible’, as in life 
insurance poliey requiring payment of 
total permanent, disability benefits if 
insured suffered from body impairment 
rendering it continuously impossible 
for him to follow gainful occupation, 
must be construed in light of facts in- 


cident to particular case and may 
sometimes be synonymous with “im- 
practicable”’.—Mutual Life Ins. Co. of 


New York v. Phillips, 149 S.W.2d 940. 

If disease claimed to have caused 
insured’s disability, though not com- 
pelling inactivity, is such that slight 
effort might reasonably be expected 
to result disastrously, insured igs not 
required to take risk of such effort, 
though it admittedly would not be 
“impossible” within provision of life 
insurance policy for payment of total 
permanent disability benefits if in- 
sured suffered from body impairment 
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rendering it continuously impossible 


' “any work” 
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for him to follow gainful occupation. 
—Mutual Life Ins. Co. of New York 
y. Phillivs, 149 S.W.2d 940. : vi 

Cal.App. An  insured’s ability to 
perform slight or inconsequential acts 
in connection with his business does 
not defeat his right to compensation 
for ‘‘total permanent disability” under 
life insurance policy, if he is unable 
to do any substantial part of his regu- 
lar work.—Erreca v. Western States 
Life Ins. Co., 112 P.2d 344. 


“Total disability’? within insurance 
policy does not mean absolute physical 
inability to transact any kind of busi- 
ness pertaining to insured’s occupa- 
tion, and exists if he is not able to do 
any substantial portion of his work, 
though he is able to perform a few 
occasional or trivial acts.—Erreca_ v. 
See States Life Ins. Co., 112 P.2d 
“Total disability”, contemplated by 
disability clause of life insurance pol- 
icy, does not mean state of absolute 
helplessness, but such disability as 
renders insured unable to perform all 
substantial and material acts mneces- 
sary to prosecution of his business or 
occupation in customary and usual 
manner, and his ability to perform 
some inconsequential, trivial or inci- 
dental duties connected with his usual 
employment or occupation does not 
preclude recovery under such clause.— 
Hrreca v. Western States Life Ins. Co., 
112 P.2d 344. : 

_ A man insured as farmer or one mak-. 
ing his living solely by manual labor 
under life insurance policy providing 
for payment of total permanent disa- 
bility benefits on proof that insured 


is wholly incapacitated by bodily in- 


jury or disease, preventing him from 
engaging in any occupation or per- 
forming any work for remuneration or 
profit, is deemed ‘totally disabled’’, 
if unable reasonably to earn substan- 
tial remuneration from any other avail- 
able occupation as result of injuries’ 
or ailments preventing him from per- 
forming his usual work or following 
some other lucrative occupation, though 
he. may be able to perform: occasional 
unimportant, inconsequential or trivial 
details of his accustomed work.—Erreca 
v. Western States Life Ins. Co., 112 
P.2d 344. 

A specific declaration in life insur- 
ance policy, providing for payment of: 
total permanent disability _ benefits, 
that disability which has existed for 
stated time shall be presumed to be 
permanent, creates conclusive, indis- 
putable presumption that such disa- 
bility is continuous, not merely tempo- 
rary,—Hrreca v. Western States Life 
Ins Cos 12 Pears4a. 


Cal.App, In action for total and per- 
manent disability payments under life 
policy authorizing such payments if 
insured was rendered unable to engage 
in any occupation or perform any work 
for any kind of compensation of finan- 
cial value, court properly instructed 
that expressions ‘‘any occupation” and 
J Ineant ordinary employ- 
ment of insured or such other employ- 
ment, if any, approximating the same 
livelihood as insured might fairly be 
expected to follow in view of his sta-’ 
tion, circumstances and physical and 
mental capabilities—Hurwit v. Pruden- 
tial Ins. Co. of America, 113 P.2d 691.. 

“Total disability” preventing an in-’ 
sured from engaging in any occupation 
or performing any work for compensa- 
tion is disability which prevents his 
working with reasonable continuity in 
his customary occupation, or in any, 
other occupation in which he might 
reasonably be expected to engage in 
view of his station and physical and 
mental capacity—Hurwit v. Prudential _ 
Ins. Co. of America, 113 P.2d 691. 


Conn, Statements in supplemental 
agreements in life insurance policies 
that provisions therein for payment of 
double indemnity in case of insured’s 
accidental death should not cover death ~ 
resulting from poisoning were not am- 
biguous, but used word “poisoning” in 
its common, ordinary sense, and hence 
barred recovery of double indemnity 


_ An exemption of insurer from liabil- 
ity under supplemental agreements in 
life insurance policies for double in- 


- demnity in case of insured’s accidental 


death by statements therein that provi- 
sions for such indemnity should not 
cover death from poisoning was not in- 
applicable because poison which killed 
insured was not taken by his volun- 
tary, conscious, or intelligent act.— 
Hirich v. State Mut. Life Assur. Co., 16 
A.2d-351, 127 Conn. 252. 

Where clear and unambiguous acci- 


- dent insurance policy states as excep- 


tion from liability that which is sim- 
ply a cause, without reference there- 
in to possible act or omission of in- 
sured or any other person which might 
be either intentional or unintentional 
as respects such cause, no recovery can 
be had under such policy for,insured’s 
“injury or death due to that cause, un- 
less policy contains some other provi- 
sion requiring different conclusion.— 
Hirich v. State Mut. Life Assur. Co., 16 
A.2d 351, 127 Conn: 252. . 

Ga.App. Under endowment — policy 
which provided that if insured’s dis- 
ability from insanity did not exceed 
10 weeks insurer would pay weekly 
disability benefits, and if insured be- 
came permanently insane, insurer 
would be liable only for amount of 
endowment insurance provided, insur- 
er could not escape liability for 
amount of endowment insurance to in- 
sured whose permanent insanity re- 
sulted from paresis which was caused 
by syphilis, notwithstanding that pol- 
icy in paragraph under heading “con- 
ditions” after providing that insured 
would not be entitled to benefits for 
sickness or accident unless satisfactory 
physician’s certificate was furnished 
provided that ‘‘no benefits will be ‘paid 
for disability resulting from venereal 
diseases,” since quoted words referred 
to weekly benefits for sickness or ac- 
cident and did not refer to payment 
of endowment insurance.—Rucker v. 
National Life & Accident Ins. Co., 10 
S8.H.2d 222. 


Ga.App. A life policy providing for 
payment of benefits to insured as long 
as disability is total, upon proof of 
insured’s ‘total and permanent disabil- 
ity”, does not necessarily contemplate 
a total disability that will continue 
during entire lifetime of insured.— 
Massachusetts Mut. Life Ins. Co. V. 
Montague, 10 S.E.2d 279. 

Under life policy providing that if 


jnsured shall furnish due proof that_ 


he has become wholly and permanent- 
ly disabled and that such disability 
has existed continuously for not less 
than 60 days, insurer will pay one per 
cent. of the face of policy and a like 
amount each month thereafter during 
continuance of such disability, insured 
wags not entitled to disability benefits 
for the period before furnishing of 
proof of disability, but only to dis- 
ability benefits since date of filing of 
proof of disability Massachusetts 
Mut. Life Ins. Co. v. Montague, 10 S. 
*H.2d 279. 

Ga.App. Under life policy excepting 
from provision for extra benefits for 
death by accident, death caused by 
taking any kind of “poison” whether 
voluntarily or otherwise, where insured 
died as result of voluntarily taking a 
supposedly harmless drug which 
through mistake and accident on part 
ef druggist was in reality a deadly 
poisonous drug, insurer was not liable 
for extra benefits——Liberty Nat. Life 
Ins. Co. v. Kirk, 11 S.H.2d 716. —— 

Ga.App. Under life policy provision 
that insurer shall be exempt from li- 
ability: for double indemnity if in- 
sured’s death is sustained “in connec- 
tion with violation of law” by in- 
sured, recovery is barred if violation of 
law is shown to have a causal connec- 
tion with insured’s death.—National 
Life & Accident Ins. Co. v. Sutherland, 
12 S.H.2d 183. 5 

Under life policy provision that in- 
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result of acci- 
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surer shall be exempt from liability for 
double indemnity if insured’s death is 
sustained “in connection with violation 
of law’’ by insured, insurer is exempt- 
ed from liability for double indemnity 
if it is shown that the insured was en- 
gaged in a violation of law, not neces- 
sarily the proximate cause of his death, 
but one which had some causative con- 
nection with his death or from which 
the death of the insured was a reason- 
able consequence.—National Life & 
Accident Ins. Co. vy. Sutherland, 12 S. 
BH.2d 183. 

_ Where insured was engaged in viola- 
tion of law by driving automobile at 
dangerous and unlawful speed and 
such violation of law had a causal con- 
nection with insured’s death, insurer 
was not liable for double indemnity 
under life policy providing that insur- 
er should be exempt from liability for 
double indemnity if insured’s death 
was sustained “in connection with vio- 
lation of law” by insured.—National 
Life & Accident Ins. Co. v. Sutherland, 
12 8.B.2d 183. 

Ga.App. Death by inhaling poison- 
ous gas accidentally, unintentionally, 
and involuntarily is within exception 
of double indemnity accident insurance 
peuey that added sum shall not be 
payable if insured’s death results from 
taking poison or inhaling gas, whether 
“voluntary or otherwise”.—Vaughan vy. 
Gulf Life Ins. Co., 13 S.H.2d 715. } 


Ga.App. In action on life policy con- 
taining provision for total and perma- 
nent disability benefits, where insured, 
a manual laborer, had lost his left 
hand, amounts received by insured 
if equal to receipts before his injury 
would not bar his recovery if such 
amounts were wholly or largely chari- 
ty.—Metropolitan Life Ins. Co. v. Dani- 
el, 13 S.E.2d 741. 


Ga.App. Plaintiff suing on a double 
indemnity clause in a life policy must 
show that in the acts preceding the 
injury which allegedly caused the in- 
sured’s death something unforeseen, 
unexpected, or unusual happened.— 
Riggins y. Equitable Life Assur. Soe. 
of U. S., 14 S.B.2d 182, 64 Ga.App. 834. 

In determining the right to recover 
on a double indemnity clause in a life 
policy, the test is whether the insured 
appreciated that, by doing the act 
which resulted in his death, he was 
putting his life and limb in hazard. 
—Riggins v. Hquitable Life Assur. Soe. 
of U. S., 14 8.H.2d 182, 64 Ga.App. 834. 

As regards recovery on a double in- 
demnity clause in a life policy contain- 
ing an exception in case of death 
eaused by committing an assault or 
felony, where the insured is innocent 
of aggression or wrongdoing and is 
killed in an encounter, his death is 
considered “aecidental’, but not where 
the insured is the aggressor and knew 
or should have anticipated that the 
person assaulted might kill him.— 
Riggins v. Equitable Life Assur. Soc. 
of U. S., 14 S.H.2d 182, 64 Ga.App. 834, 

Recovery may be had on a double 
indemnity clause in a life policy con- 
taining an exception in case of death 
caused by committing an assault or 
felony, if the insured, even though the 
aggressor, could not reasonably an- 
ticipate bodily injury resulting in his 
death at the hands of another.—Rig- 
gins v. Bquitable Life Assur. Soe. of 
U. S., 14 S.H.2d 182, 64 Ga.App. 834. 

If a person deliberately assaults an- 
other with a lethal weapon in his 
band, such as a knife, his injuries in 
the resulting struggle are not ‘‘acci- 
dental’ ‘within a double indemnity 
elause in a life policy containing an 
exception in case of death caused by 
committing an assault or felony.—Rig- 
gins v. Banitable Life Assur. Soc. of 
U. S., 14 S.H.2d 182, 64 Ga.App. 834. 

Ii.App. Where insured’s claim for 
disability benefits under life policies 
containing waiver of premium provi- 
sions was promptly denied by insurer 
and insured made no effort to enforce 
claim though he did not die until more 
than three years after injury, by rea- 
son of disputed claim, there were no 
funds “absolutely due and payable” to 
insured which insurer was bound to 
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apply to payment of premiums to pre- 
vent forfeiture of policies and prem 
ums not having been paid after in 
sured allegedly became totally and 
permanently disabled policies lapsed 
Since under terms of policies, until 
right of insured to benefits was de- — 
termined, insurer was not obligated to 
waive premiums or pay  benefits.— 
Greenberg vy. Metropolitan Life Ins. 
Co., 33 N.E.2d 628, 309 Ill.App. 543. 
Ul.App. Evidence that insured, who — 
went out in a rowboat propelled by — 
outboard motor, was found in the w: 
ter dead, and where nothing more was 
known as to the cause of death, estab-— 
lished a “prima facie case” of death by 
accidental drowning, which constituted 
death through “external, violent and 
accidental means’? within meaning of © 
double indemnity provision of life and 
accident insurance policy—Kanne v. 
Metropolitan Life Ins. Co., 34 N.H.2d 3 
732. 310 Dll. App. 524. Peal 
Ind. Life policies providing for pay- 
ment of one-tenth of face thereof du 
ing lifetime and continued disability of 
insured were deemed to have been made 
in light of law of state under which an 
nuity for support upon a consideration 
is not apportionable-—New_ York Life 
Ins. Co. v. Finkelstein, 8 N.E.2d 598, 
212 Ind. 155. f . 
Iowa. Life insurance company’sclaim — 
that second of two fatal shots was fired 
by insured one and one-half hours after _ 
the first because of his intense pain 
and suffering and belief in his impend- 
ing death from first wound, and that, — 
therefore, there could be no recovery 
under double indemnity provision | 
life policy, could not be sustained b rd 
cause in such case the first accidental 
shot would be the “proximate cause” — 
of second shot, which would be a me e 
link in chain of causation between th 
and death.—Beckley v. New York Lif 
Ins. Co., 295 N.W. 844. } ee. 
Ky. Under accidental death benefi 
clause of life policy precluding recov- 
ery if death was caused directly or in 
directly from any violation of law by — 
the insured, the word “indirectly” in 
eludes a remote cause as well as a @ 
rect one, but even a remote cause mu 
have a reasonable causal effect.—John 
Hancock Mut. Life Ins. Co. y. Lon 
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Ky. “Total disability” or “wholly — 
disabled”, within policy providing for 
disability benefits, means such degree 
of disability as to prevent insured frem 
doing all substantial acts required of — 
him in his business, and if insured is — 
prevented from transacting any sub- 
stantial, material, or important part of | 
his business, or doing or performing — 
any substantial, material, or important 
thing or duties customarily performed 
in his occupation, he is totally dis- ~§ 
abled.—Maryland Assur. Corporation vy. — 
Smith, 151 S.W.2d 409, 286 Ky. 513. 


There are only two general classes of ve We, 
disability within insurance policy pro- © 
viding for disability benefits, one total 
disability, and the other partial disabil- 
ity, and “total disability” contemplates 
a disability which does not necessarily — 
render insured helpless, but which does 
incapacitate him from performing sub- | 
stantially all material duties of his 
business, profession, or employment, . | 
in a usual and customary manner; . 
while ‘partial disability’ contemplates 
a disability which does not incapaci- 


ae 


tate insured from performing all of 

such duties in such manner but only a ¢ 
part thereof.—Maryland Assur. Corpo- a 
ration v. Smith, 151 S.W.2d 409, 286 2 
Ky. 513. ae 


Ba. Provisions of life policy for in- eo 
demnities for house-confining sickness, 
and for nonhouse-confining sickness 
totally and continuously disabling in- 
sured from working were separable 
unambiguous, and reasonable provi- 
sions for different degrees of illness, 
and insured who was totally disabled 
as result of heart affliction, but was 
not confined to house, was entitled to 
jndemnity for nonhouse-confining sick- 
ness only.—Clesi' v. National Life & 
Accident Ins. Co., 197 So. 413, 195 
La. 736, affirming 193 So. 897. 

Unambiguous provisions in separate 
paragraphs of life policy for house- 
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confining and for nonhouse-confining 
sickness indemnities were separable 


and led to no absurd conclusions, and 
effect was therefore required to be 
given to each as they were written.— 
Clesi v. National Life & Accident Ins. 
Co., 197 So. 413, 195 La. 736, affirming 
193 So. 897. 
La. ‘Total. and permanent disabili- 
ty” provisions of insurance policy do 
. not require that insured shall be ren- 
eal dered absolutely helpless, but rather 
merely require such disability as ren- 
ders him unable to perform the sub- 
stantial and material acts of his busi- 
ness or occupation in the usual and 
customary way.—Harris v. New York 
Life Ins..Co., 197 So. 579, 195 La. 853. 
La. The act providing that share of 
surplus apportioned to participating 
life insurance policy shall be payable 
in cash applied to payment of premi- 
ums or purchase of paid-up addition 
: to policy, or permitted to accumulate 
my to eredit of policy, at option of owner 
thereof, that insurer may require own- 
er to elect manner in which dividends 
shall be applied by mailing written no- 
tice of amount. thereof and options 
available, and that, if owner fails to 
notify insurer of his election within 
_. three months thereafter, insurer shall 
apply surplus to purchase of paid-up 
addition to sum insured, does not pro- 
_ hibit applicant for such a policy from 
- making election of manner in which 
dividends shall be used. Act No. 88 of 
-. 1906.—Dreher y. Guaranty Income Life 
beans, €o., 199 So. 135; 196 La. .326. 
ie Insured’s election in application for 
_ participating life insurance policy to 
authorize insurer to hold _ dividends 
thereon for his account until accumu- 
Jated amount, plus interest, was suffi- 
cient to pay for stated number of 
shares of finance company’s stock and 
pay over such amount to such com- 
_-~pany for such stock, was binding on 
-. insured. Act No. 88 of 1906.—Dreher 
- y. Guaranty Income Life Ins Co., 199 
So. 135, 196 La. 326 
yy Where insured received insurer’s 
statement, showing that dividends on 
- participating life inSurance policy had 
been used to purchase stock in finance 
company, as authorized by_ provision 
-. in application for policy, made no com- 
plaint thereof, and later accepted such 
_ stock and dividend payment thereon, 
j alleged irregularity in insured’s signa- 
ture of his name opposite, instead of 
under, such provision was cured by 
x ratification and acquiescence.—Dreher 
y. Guaranty Income Life Ins. Co., 199 
2 So. 135, 196 La. 326 
_. La. Under liberal 
policy providing for weekly benefits for 
- sickness causing insured to be confined 
to bed and for a lesser amount for a 
limited period for sickness not confin- 
ing insured to bed, but confining him 
to house, an insured who by reason of 
insanity is confined to house but not 
to bed is entitled to indemnity under 
the provision for weekly benefits if 
' insured be “confined to bed’’, since such 
policy is intended to insure against 
disability and the quoted words ex- 
press degree of disability necessary for 
recovery of benefits and to protect the 
insurer against imposition.—Powell v. 
Liberty Industrial Life Ins. Co., 2 So. 
al 197 La. 894, annulling 1 So.2d 


construction of 


Under policy providing for weekly 
benefits for sickness confining insured 
to bed and for a lesser amount for a 

-jimited period for sickness not confin- 
ing insured to bed, but confining him 

to house, where insured became perma- 
nently disabled by reason of insanity 
and was confined to an insane asylum 

but was not confined to bed and there 
was no uncertainty as to insured’s dis- 
ability and no question of any imposi- 
tion being practiced upon the insurer, 
insured was entitled to benefits pay- 
able for sickness confining him to bed. 

—Powell v. Liberty Industrial Life Ins. 
Co., 2 So.2d 638, 197 La. 894, annulling 
1 So.2d 834. 

La.App. Under industrial policy pro- 


viding for payment of only half the 
face amount “if the insured. shall die 
from heart disease, tuberculosis 
* * * high blood pressure, or any 


chronic diseases contracted before this 
policy has been in force for twelve (12) 
months”, the commas indicated that 
death from heart disease required re- 
duced payment without necessity of 
showing that heart disease was con- 
tracted within 12 months.—Lewis v. 
First Nat. Life Ins. Co., 199 So. 196. 

La.App. Insanity was a “sickness” 
within provisions of insurance policy 
providing for weekly benefits for sick- 
ness.—Powell v. Liberty Industrial Life 
Ins. Co., 1 So.2d 834, annulled 2 So.2d 
638, 197 La. 894. 

Un@er policy providing for weekly 
benefits for sickness confining insured 
to bed and for a lesser amount for a 
limited period for sickness not confin- 
ing insured to bed, recovery of the 
lesser amount only could be had by 
administrator of insane insured who 
was confined in asylum but was not 
confined to his bed while in the asylum. 
—Powell v. Liberty Industrial Life 
Ins. Co., 1 So.2d 834, annulled 2 So.2d 
688, 197 La. 894. 

La.App. Where insured in an intoxi- 
cated condition informed wife that he 
was going to kill the whole family the 
next day, and thereafter armed with a 
pistol pursued 17 year old son who 
shot and killed insured, beneficiary 
could not recover under double in- 
demnity provision of life policy on 
ground that insured met death solely 
through external, violent and _ ‘‘acci- 
dental” means resulting directly and 
independently of all other causes, since 
insured was the aggressor.—Thom v. 
Metropolitan Life Ins. Co., 2 So.2d 269. 

La.App. The fact that accidental lick 
on leg sustained by the insured set in 
motion a chain of causation resulting 
in disability which insured would not 
have sustained except for pre-existing 
venereal disease suffered by the in- 
sured was not sufficient to render in- 
surer liable for the insured’s disability 
under policy which provided for acci- 
dental disability benefits and excluding 
disability resulting wholly or in part, 
directly or indirectly, from venereal 
disease.—Jones v. Washington Nat. Ins. 
Co., 2 So.2d 696. 


Mass. The words “totally and per- 
manently disabled’ in an insurance 
policy must not be construed in a 
strictly literal sense as covering only a 
disability resulting in’ a complete in- 
capacity which wil continue indetinite- 
ly or for life, but the words must be 
reasonably construed to effectuate the 
intent of the parties.—Azevedo v. Mu- 
tual Life Ins. Co. of New\York, 31 N. 
H.2d 559, 308 Mass. 216. 

A disability is total, within terms of 
policy providing for disability benefits 
if insured becomes “totally and perma- 
nently disabled” by bodily injury or 
disease, if it renders the insured whol- 
ly and continuously incapable of per- 
forming remunerative work of a sub- 
stantial and not merely of a trifling 
character, or which prevents him from 
pursuing to a substantial degree any 
gainful occupation as a means of live- 
lihood.—Azevedo_ v. Mutual Life Ins. 


Co. of New York, 31 N.H.2d 559, 308 
Mass. 216. 
The term “permanent” in total and 


permanent disability clause of insur- 
ance policy must be given its proper 
significance.—Azevedo y. Mutual Life 
Ins. Co. of New York, 31 N.H.2d 559. 
308 Mass. 216. 

Where callouses resulting from frac- 
ture of insured’s right elbow encroached 
upon the ulnar nerve causing ulnar 
paralysis, but insured suffered no dis- 
ability other than impairment of use 
of right arm which rendered it impos- 
sible for him to perform manual labor 
generally required of a farmer, but 
which did not prevent insured from 
continuously supervising and managing 
the operations of his dairy and farm as 
a means of livelihood, insured was not 
“totally and permanently disabled” 
within disability clause of insurance 
policy.—Azevedo _v. Mutual Life Ins. 


Co, of New York, 81 N.H.2d 559, 308 
Mass. 216. 
Mich. That insured carried on his 


work to some extent after date on 
which trial court found insured to have 
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been totally disabled did not conclu- 
sively indicate that he was not perma-- 
nently and totally disabled as of that 
date and not entitled to disability ben- 
efits under group life policy.— Wheeler 
v. Equitable Life Assur. Soc. of U. &., 
293 N.W. 735, 294 Mich. 520. 

Minn. Where insurance policy pro- 
vided that disability benefits should 
be effective on receipt at insurer’s of- 
fice of due proof that insured became 
totally and permanently disabled and 
that insurer would ,waive payment of 
any premiums falling due after ap- 
proval of proof of. disability, insurer 
was liable for disability benefits only 
from time of receipt of proof of dis- 
ability rather than from time of dis- 
ability.—Berke v. New York Life Ins. 
Co.. 293 N.W. 248. 

Miss. Code amendment of statute,. 
declaring rents arising from demise of 
Jand by life tenant apportionable, by 
adding words “and a like apportion- 
ment shall be made in the case of an- 
nuities,’” held to make all annuities ap- 
portionable, so as to entitle beneficiary 
under life insurance policy to payment 
of proportionate part of disability ben- 
efits provided for thereby in addition 
to face amount of policy on insured’s 
death before anniversary date on which 
annual payment would have become 
due. Code 1930, § 2179.—New York 
Life Ins. Co. v. Majet, 161 So. 156, 173 
Miss. 870, 101 A.L.R. 894. 

Mo.App. 
mentary contract providing for total 
and permanent disability benefits war- 
ranted recovery of disability benefits by 
insured who was totally disabled from 


performing any work for compensation — 


for a period of 14 months, as against 
contention that disability of insured in 
order to be a “permanent disability” 
must continue through insured’s life, 
where further provision for discontinn- 
ance of disability benefits indicated that 
disability insured: against was one 
which might not continue for full life 
of insured.—Bonzon v. Metropolitan 
Life Ins. Co., 143 S.W.2d 336. 


A life policy providing for total and~ 
permanent disability benefits and for 
discontinuance of payment of benefits 
in event of disappearance of disability 
was ambiguous if insurer’s intention 
was not to pay benefits for period less 
than life of insured, and heice policy 
would be construed as permitting re- 
covery of benefits by insured who was 
totally disabled from performing any 
work for compensation for a period of 
14 months, under rule that eonstruction 
most favorable to the insured must be 
adopted if policy is susceptible of more 
than one _ interpretation—Bonzon  y. 
CE pkg ar Life Ins, Co., 143 S.W.2d 


Mo.App. In order for insured to re- 
cover on group policy on ground that 
he was “totally and permanently dis- 
abled” during life of policy; it is not 
necessary that proof show that insured 
was absolutely helpless, but it is in- 
cumbent on insured to prove existence 
of disease which, during life of policy, 
rendered insured unable to perform in 
usual and customary way not only sub- 
stantially all the material acts neces- 
sary to prosecution of particular work 
in which insured was engaged, but of 
any occupation, business, or calling 
which his age, training, experience, 
education, and physical condition would 
fit him for, except for the /disabling 
disease.—Tripp v. Metropolitan Life 
Ins. Co., 144 S.W.2d 160. 

Mo.App. Under policy rider provid- 
ing for premium waiver and monthly 
benefits on proof that insured had be- 
come totally and permanently disabled, 
the term ‘permanently’ did not mean 
forever thereafter during insured’s life, 
and hence insured was entitled to bene- 
fits for total disability lasting less 
than a year, though insured resumed 
employment and was not disabled at 
time of trial.—Lee v. Metropolitan Life 
Ins. Co., 144 S.W.2d 830. 

Mo.App. Under life policy providing 
for the payment of disability benefits 
at the end of six months from the 
date on which disability was proved, 
expiration of six months from the 
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a 
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Mo.App. The fact that a_ disease 
may contribute to disability or cause 
death does not establish that it was 
not an “accidental death” within mean- 
ing of life policy providing that ‘‘acci- 
dental death” benefits will not be pay- 


- able if insured dies as a direct result 


of bodily injury effected solely through 
external, violent and accidental means. 
—Krug v. Mutual Life Ins. Co. of New 
York, 149 S.W.2d 393. 

An injury whieh might naturally 
produce death in a person of a cer- 
tain temperament or state of health, 
is the cause of his death within an in- 
surance policy, if he dies by reason of 
it, even if he would not have died if 
his temperament or previous health 
had been different, and this is so, as 
well when the death comes through 
the medium of a disease directly in- 


- duced by the injury as when the in- 


jury immediately interrupts the vital 
processes.—Krug v. Mutual Life Ins. 
Co. of New York, 149 S.W.2d 393. 

Mo.App. Violent death resulting 
from the act of another is “accidental” 
or caused by “accidental means’? with- 
in double indemnity provision of life 
policy if other was aggressor or wrong- 
doer though deliberately intending the 
act that caused death, but is not such 
if insured by his own misconduct or 
aggression provoked or induced_ the 
act leading to his death, and death 
was the natural and probable conse- 
quence of his misconduct or aggres- 
sion.—Sellars v. John Hancock Mut. 
Life Ins. Co., 149 S.W.2d 404. 


Where insured and another in seek- 
ing to avoid apprehension under war- 
rant for violation of the National Mo- 
tor Vehicle Theft Act had forcibly 
kidnapped automobile owner and an- 
other and transported them from Mis- 
souri to Minnesota, and officers had 
been informed that insured and other 
were armed, shooting of insured to 
prevent his escape into underbrush 
was justifiable, and as a matter of law 
death of insured was not ‘‘accidental’’ 
or caused by “‘accidental means’’ with— 
in double indemnity provision of life 
policy, though there were minor dif- 
ferences in testimony of the officers 
regarding the fatal shooting. National 
Motor Vehicle Theft Act, 18 U.S.C.A. 
§ 408.—Sellars v. John Hancock Mut, 
Life Ins. Co., 149 S.W.2d 404. 


Mo.App. Where insured himself is 
the aggressor and voluntarily and cul- 
pably provokes and engages in an al- 
tercation under such circumstances as 
to charge him with reasonable antici- 
pation that aggression will be met by 
such forcible resistance as to put him 
in danger of death or great bodily 
harm, his death is the natural and 
probable consequence of his own con- 
duct and is not result of ‘‘accident”’ 
or, ‘‘accidental means” within added 
indemnity provisions of life policy.— 
Russell v. Metropolitan Life Ins. Co., 
149 S.W.2d 432. # 


Mo.App. Life policies containing ac- 
cidental death benefits upon proof that 
insured had sustained “bodily injury 
solely through external, violent and ac- 
cidental means” resulting in death did 
not cover death due to typhoid fever 
resulting from drinking of polluted wa- 
ter.—EPrannaker v. Prudential Ins. Co. 
of America, 150 S.W.2d 498. 


Mo.App. If insured was the aggres- 
sor in fight in which he lost his life, 
his death was not “accidental” so as to 
authorize recovery of accidental death 
benefits under industrial life policy.— 
Hopkins v. Metropolitan Life Ins. Co., 
151 S.W.2d 527. 


If insured’s wife was the instigator 
and aggressor in altercation with in- 
sured, and stabbed him and caused his 
death wrongfully and without justifica- 
tion, his death could have been found 
to have been “accidental” so as to au- 
thorize recovery of accidental. death 
benefits under industrial life policy.— 
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We 


Hopkin 


vy. Metropolitan Life Ins. Co., 


In action for accidental death bene- 
fits under industrial life policy, instruc- 
tion which, after predicating right of 
recovery for accidental death, contained 
the provision ‘‘unless you further find 
and believe from the evidence” that de- 
ceased insured “was the instigator and 
aggressor in the fight resulting in his 
death and that the injury was inflicted 
by his wife in her necessary self-de~ 
fense”’, was proper.—Hopkins v. Metro- 
politan Life Ins. Co., 151 S.W.2d 527. 

In action for accidental death benefits 
under industrial life policy, court prop- 
erly instructed that plaintiff could not 
recover if jury believed that insured 
attacked his wife and that she killed 
him while defending herself.—Hopkins 
v. Metropolitan Life Ins. Co., 151 S.W. 
2d. 527. : 

Mo.App. In action to recover under 
double indemnity clause of life policy 
on theory that insured was insane at 
time he committed suicide, an instruc- 
tion that if jury were unable to de- 
termine from evidence whether insured, 
when he shot himself, was insane to 
such a degree that he was unable to 
appreciate or understand moral conse- 
quenves of his act, they should find in 
favor of defendant, was proper,—Rub- 
instein v. New York Life Ins. Co., 153 
S.W.2d 760. 

If insured was insane at time he com- 
mitted suicide, he was not responsible 
for his acts and his death would be 
“accidental”, within double indemnity 
clause of life policy, and it would make 
no difference how long insured had 
been insane’prior to commission of the 
act.—Rubinstein v. New York Life Ins. 
Co., 153 S.W.2d 760. 

In determining whether insured was 
insane at time he committed suicide, 
so that his death would be ‘‘accidental’’ 
within double indemnity clause of life 
policy, crucial test was whether insured 
was capable of knowing right from 
wrong at time he committed the act.— 
Rubinstein v. New York Life Ins. Co., 
153 S.W.2d 760. 

An “irresistible impulse’? which. re- 
sults from frenzy or hatred intention- 
ally engendered by anger or a spirit 
of revenge, in mind of a person ca- 
pable mentally of appreciating right 
from wrong, is not recognized as act 
of an insane person, but that is dif- 


‘ferent from saying that a person act- 


ing under an insane impulse is not in- 
sane, as regards question whether in- 
sured was insane at time he commit- 
ted suicide, so that his death would 
be ‘accidental’? within double indemni- 
ty clause of life policy.—Rubinstein 
v. New York Life Ins. Co., 153 S.W.2d 
760. 
In action to recover double indemnity 
clause of life policy on theory that in- 
sured was insane at time he commit- 
ted suicide, instruction requiring jury, 
in order to find for plaintiff, to find 
that insured was insane, not only at 
time he committed ‘suicide, but was in- 
sane prior to time he committed the 
act, and instruction requiring such 
finding to be that insured was insane 
for some appreciable period prior to 
time he shot himself, were erroneous. 
—Rubinstein v. New York Life Ins, 
Co., 153 S.W.2d 760. 

Mont. ‘Total disability”, within 
meaning of insurance policies provid- 
ing total and permanent disability ben- 
efits, does not necessarily mean utter 
helplessness, nor inability to perform 
any task, or even, in some cases, usu- 
al tasks for a limited period.—Seaman 
Vv. reid York ‘Life Ins. Co., 115 P.2d 
1005. 

Where life policy did not provide for 
operative repair or treatment and did 
not require insured to first have medi- 
cal care or treatment in attempt at 
a cure before receiving disability ben- 
efits, insured who had _ been afilicted 
with recurrent double hernia for 11 
years, and who had made unsuccessful 
efforts at rehabilitation and ameliora- 
tion, and who did not lack good faith 
in not having another operation, was 
not required to submit to operation in 
order to recover disability payments,— 


4 Pay , if we preg § 318 — 
Seaman v. New York Life Ins. Co, 115 
P.2d 1005. / ced NA 
Neb. Inability of an insured unde ' 
a group policy with a total and perma-— 
nent disability provision, to do any of 
the material acts necessary for the 
transaction of his usual vocation, so as 
to prevent the substantial and prac- 
tical conduct of his vocation, was 
equivalent to inability to do all sub- 
stantial and material acts necessary to 
prosecution of the vocation in his cus-_ 
tomary and usual manner.—Miceli v. — 
Equitable Life Assur. Soc., 294 N.W._ 
659, denying rehearing Miceli v. Eq , 
table Life Assur. Soc. of U. S., 293 
W. 112. eit 
Neb. Insured, who during perio 
when life insurance policy lapsed, was 
able to lease property, collect rents, and 
attend to other business matters in 4 
businesslike way, even though sthen 
suffering increasing nervousness and ir 
ritability, and though a year later sh 
was declared to be insane by authori- — 
ties, was not “totally and permanently 
disabled” within policy provisions wai Ef 
ing payment of premiums and provid- — 
ing for payment of certain benefits in - 
case of total and permanent. disabilit 
—Gowe v. Mutual Life Ins. Co., of Ne 
York. 296 N.W. 163. eee ls. 
N.H. Under group policy providing 
for total and permanent disability ben- — 
efits, provisions for cessation of pay- 
ments in event of employee’s recovery 
from disability showed intention that 
“permanently disabled’ should not 
defined with absolute literalness, — 
mere recovery was not enough to 
feat rights under the policy, but ques 
tion was whether after onset of dis-— 
ease, resulting condition of total dis-— 
ability would more probably than not — 
prove to be permanent.—Langelier y 
Metropolitan Life Ins. Co., 17 A.2d 9 
To come within meaning of the wo 
“permanent” as referring to disability 
insured does not have to show a con- 
dition of utter hopelessness.—Langeli 
Le Metropolitan Life Ins. Co., 17 


thought they meant, but what a re 
sonable person in position of insured 
would have considered their meaning — 
to be—Langelier v. Metropolitan Life 

Inst (Con hy vA Zan 922 ‘ 


N.J. An insured farmer and dairy 
man, who was unable to do the thing: 
required in his calling was “totally an 
permanently disabled” within disabili 
provisions of 


tending to incidental chores about the 
farm, paying the help, keeping a 
counts, riding in automobile when mil 
was delivered to retail trade by hi 
son, and acting as secretary to the — 
local school board.—Raub vy. Mutual — 
Life Ins. Co, of New York, 18 A.2d 37. — 
126 N.J.L. 164. : xf 


N.Y.App.Div. In action to  recovel 
under accidental death benefit provision 
of lifes policy for death of insured 
from injuries received in alleged fall 
from window, wherein insurer contend- 
ed that insured committed suicide and — 
also that insured’s heart condition was 
an indirect cause of his death, judg- ~ 
ment for plaintiff was affirmed.—Hene- | 
han v. John Hancock Mut. Life Ins. | 
Co. of Boston, Mass., 22 N.Y.S.2d 560. 

N.Y.App.Div. Under life policy pro- 
viding for double indemnity in the 
event of accidental death, but exclud- 
ing death resulting from ‘the’ taking 
of poison or inhaling of gas, whether is 
voluntary or otherwise’, where in- Pat 
sured’s death resulted from inhaling a 

‘ 
F 


i; 


illuminating gas which escaped from a og 
stove near which he was seated at the 
time of his death, beneficiary was not 


entitled to double indemnity whether a 
or not the inhalation of the gas was 
accidental.—Ieldstein v, New York Life iy 


eye Co., 23 N,Y.8.2d 108, 260 App.Diy. 
76. 

N.Y.App.Div. Under policy insuring 
for total and permanent disability as 


result of bodily injury or disease oc- 
curring and originating after the issu- 
ance of policy, where insured was in 
sound health and continued to be s0 
until nearly ten years after issuance of 
policy, and was then disabled by bone 
deposit in each foot resulting from man- 
ipulation of feet during early infancy 
to overcome congenital club feet, the 
presence of the bone deposit was not 
a “disease or bodily injury occurring 
or originating before the issuance of 
the policy’ so as to preclude recovery 
Wi of disability benefits —Reiser v. Metro- 
’ politan Life Ins, Co., 28 N.Y.S.2d 283, 
3 262 App.Div. 171, reversing 21 N.Y.S. 
: 2d 928, 174 Misc. 864. ; 
: A contract insuring against physical 
disability must be reasonably con- 
Hy strued and the meaning of the agree- 
C ment must be not that of the scientist 
but that of the average person.—Reiser 
vy. Metropolitan Life Ins. Co., 28 N.Y.S. 
' 2d 283, 262 App.Div. 171, reversing 21 
_ N.Y.S.2da° 928, 174 Misc. 864. } 
<A “disease occurring and originating 
after issuance of policv of insurance” 
- eontaining a disability clause means a 
disease or infirmity so considerable or 
significant that it would be character- 
ized as such in the common speech of 
men and does not include a latent con- 
dition which fails to manifest itself 
until after the lapse of almost forty 
years.—Reiser v. Metropolitan Life Ins. 
_ Co., 28 N.Y.S.2d 283, 262 App.Div. 171, 
pene 21 N.Y.S.2d 928, 174 Misc. 


A disease does not “occur or origin- 
' ate” within the meaning of policy of 
- insurance containing a disability clause 
’ until it becomes a disease in the gen- 
eral acceptation of the term and a 
bodily injury does not occur or orig- 
inate within the meaning of such pol- 
icy at least until it reveals itself.— 
Reiser v. Metropolitan Life Ins. Co., 28 
N.Y.S.2d 283, 262 App.Div. 171, revers- 
ing 21 N.Y.S.2d 928, 174 Misc. 864. 
' N.Y.App.Div. A ‘dividend’ paid to 
policyholder by mutual insurance com- 
‘pany is a partial return to policyhold- 
er of amount he has been charged for 
his insurance—Spencer, White & Pren- 
tis v. City of New York, 28 N.Y.S.2d 
-. 401, 262 App.Div. 285. 


due, since his death terminated right 
of action.—Levy v. New York Life Ins 
' | Go., 286 N.Y.S. 905, 159 Misc. 431, af- 
Ea 285 N.Y.S. 402, 246 App.Div. 
_--N.Y.Sup. Where dividends had been 
- earned on life policies and were unpaid 
at time of death of insured, unpaid 
accumulated dividends would be added 
_ to total face of policies—Holmes v. 
John Hancock Mut. Life Ins. Co., 23 
N.Y.S.2d 36. 


N.Y.Mun.Ct. Under policy covering 
disability resulting from injury or dis- 
ease occurring and originating after is- 
suance of policy, payments could not 
ae be recovered for disability caused by 

birth of insured with club feet and 
Men): the manipulation or stretching of 

’ Achilles tendon when he wag about 
+e: Aes old, notwithstanding that dis- 

ability did not result until after issu- 


_ 2 


ance of policy.—Reiser v. Metropolitan 
Wife Ins. 


Co:,/ 21 N.Y.Si2d 928, 174 
' Mise. 864. 
N.Y.Mun.Ct. The disability provi- 
' gious of a life insurance policy con- 


template the existence of life and con- 
tinuance of disability—Quan Yim v. 
Prudential Ins, Co. of America, 25 N.Y. 
$.2d 21. 

Okl, Death from sunstroke is a 
‘bodily injury through external, vio- 
lent, and accidental means” within 
meaning of double indemnity benefit 
rider attached to life certificate insur- 
ing against effects resulting directly 
and exclusively of all other causes 
from bodily injury sustained solely 
through external, violent, and acciden- 
tal means.—Woodmen of the World 
cae Ins. Soc. v. Chapman, 113 P.2d 


F Or. In action on life policy for 
double indemnity benefits for ‘death 
resulting directly and independently of 


all other causes from bodily injury ef- 
fected solely through external, violent 
and accidental cause,’ it will not .suf- 
fice to show that death was an unex- 
pected effect, but it is essential to a 
recovery that the cause of death was 
itself accidental.—Bertschinger v. New 
York Life Ins. Co., 111 P.2d 1016. 

Or. Under life policy providing for 
double indemnity for death from acci- 
dental means if not the result of the 
commission of a. felony, where Wash- 
ington police officer arrested insured 
and impounded his motorcycle for 
passing a stop button and exceeding 
city speed limit, and there was no stat- 
ute or ordinance conferring on arrest- 
ing officer the right to impound motor- 
cycle for that offense or to accept it as 
security for bail, and motorcycle was 
not impounded under statute authoriz- 
ing a peace officer to impound a de- 
fective vehicle, the retaking of his own 
motorcycle by the insured was not 
“larceny” nor a “felony” so as to pre- 
elude beneficiary from recovering dou- 
ble indemnity for death of insured re- 
sulting from collision while being pur- 
sued by Washington officers in Oregon. 
Rem.Reyvy.Stat.Wash. § 6360—12.—Trev- 
athan v. Mutual Life Ins. Co. of New 
York; 113 °P:2d 6271. 

Under life policy providing for dou- 
ble indemnity for death from accidental] 
means if not result of felony, where 
Washington officer arrested insured for 
passing a stop button and exceeding 
city speed limit and proceeded to fix 
bail which insured was unable to put 
up, and officer thereupon impounded 
insured’s motorcycle, and arresting of- 
ficer had no authority to fix bail or to 
accept personalty in lieu of bail, im- 
pounding of motorcycle was illegal and 
officers acquired no special right in it, 
and insured in retaking it without per- 
mission of officer did not commit a 
“felony” so as to deprive beneficiary 
of double indemnity for death resulting 
from collision in Oregon while insured 
was being pursued by Washington of- 
ficers.—Trevathan v. Mutual Life Ins. 
Co. of New York, 113 P.2d 621. 

Under life policy providing for dou- 
ble indemnity for death from acci- 
dental means if not result of felony, 
where insured was arrested by Wash- 
ington police for passing a stop button 
and exceeding city speed limit, and keys 
of his motorcycle were taken from him, 
but he was not placed under personal 
restraint, and insured without officer’s 
permission repossessed motorcycle and 
was returning to his home, pursued by 
Washington officers who without au- 
thority pursued him into state of Ore- 
gon where insured collided with truck 
and sustained fatal injuries, and in- 
sured had no reason to anticipate that 
he would have collision when he repos- 
sessed motorcycle, beneficiary could not 
be deprived of double indemnity on 
ground that death resulted from “vol- 


untary act” an not ‘‘accidental 
means”. O.C.L.A: §  26-1541.—Trev- 
athan v. Mutual Life Ins. Co. of New 


York, 113 P.2d 621, 


Under life policy providing for dou- 
ble indemnity for death resulting from 
bodily injury effected solely through 
external, violent and accidental means, 
where there was no definition of the 
word “accidental”, word would be giv- 
en its ordinary, usual, and popular sig- 
nification or meaning as indicating an 
event which takes place without one’s 
foresight and expectation, and is not 
the natural and probable consequence 
of an ordinary or common act, as dis- 
tinguished from an event the occur- 
rence of which involves no element of 
chance or unexpectedness.—Trevathan 
v. Mutual Life Ins. Co. of New -York, 
113) B.2d56245 


Under life policy providing for dou- 
ble indemnity benefits for death result- 
ing from “accidental means”, the neg- 
ligence of insured in driving motor- 
cycle at a dangerous rate of speed at 
time of collision with truck, resulting 
in death, was not sufficient to absolve 
insurer from liability for double in- 
demnity on ground that his death was 
not caused by ‘accidental means’ 
which are words of common signifi- 
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cance of happening unexpectedly with- 
out intention or design.—Trevathan Vv. 
Mutual Life Ins. Co. of New York i3r <> 
Pi2d 621: ; : ; 

Under life policy providing for dou- 
ble indemnity for death nesulnins tia 
accidental means, doctrine of proximate 
or remote cause as applied in negli- 
gence cases was not applicable so.as to 
absolve insurer from liability for dou- 
ble indemnity on ground that insured 
was negligent in driving motorcycle at 
a dangerous rate of speed at time of col- 
lision with truck resulting in death.— 
Trevathan v. Mutual Life Ins. Co. of 
New York, 113 P.2d 621; 

Pa. “Disease and infirmity’ within 
provision in life policy excluding dou- 
ble indemnity if death results directly 
or indirectly from disease or infirmity, 
means a condition of settled and sub- 
stantial character materially impairing 
the bodily processes, and does not cov- 
er minor physical defects and ailments 
which are frequent incidents of life 
speedily forgotten and not affecting the 
general soundness and healthfulness of | 
the system.—Real Estate Trust Co. of - 
Philadelphia v. Metropolitan Life Ins. 
Co., 17 A.2d 416, 340 Pa. 533. 

Pa.Super. The test of ability to en- 
gage in work for a living, as affecting 
right to recover total and permanent 
disability benefits, is not some fanciful 
or imaginary occupation conjured up 
for the occasion and in which there is 
no likelihood of any one employing in- 
sured, such ag sitting in a factory or 
insurance office and keeping check on 
work done.—Mirabella v. Metropolitan 
Life Ins. Co., 18 A.2d 474, 143 Pa.Su- 
per. 500. 

“Yotally and permanently disabled” 
refers to such disability ag will pre- 
vent insured from engaging in and car- 
rying on any gainful business or occu- 
pation and himself performing a gsub- 
stantial or essential part of the work . 
incident thereto.—Mirabella_ v. Metro- 
politan Life Ins. Co., 18 A.2d 474, 143 
Pa.Super. 500. 


_Where insured’s disability had con- 
tinued for more than 53 weeks, the fact 
that insured had a baffling disease, 
which doctors were unable to diagnose 
with certainty, and therefore doctors 
were unable or unwilling to express 
positive opinion whether’ disability 
would be permanent, would not pre- 
vent recovery of total and permanent 
disability benefits, if jury should con- 
clude from evidence of lack of improve- 
ment in insured’s condition that’ disa- 
bility wag reasonably likely to endure 
for the remainder of insured’s life, es- 
pecially where insurance’ certificate it- 
self created test of permanency, that 
disability continue for a period of 53 
weeks and still continue.—Mirabella v. 
Metropolitan Life Ins. Co., 18 A.2d 
474, 143 Pa.Super. 500. 

Pa.Super. Where life policy provided 
for payment of accidental death bene- 
fits in event of insured’s death, result- 
ing directly and independently of all 
other causes through external, violent, 
and accidental means, that exception 
would not relieve the insurer if the 
accident was the oving, sole, and 
proximate cause of insured’s death, 
even though a pre-existing disease or 
physical. infirmity was a necessary con- 
dition to the result.—Johnson v. Ken- 
tucky Central Life & Accident Ing. Co., 
18 A.2d 507. 

Evidence that insured was suffering 
from some degree of arteriosclerosis, 
aggravated by fractures of the hip, in 
absence of which she would probably 
have continued to live, might have au- 
thorized jury to find that her disease 
may have been a condition of insured’s 
death, but such finding would not pre- 
clude additional finding that accidental 
fall causing fractures was proximate 
cause of insured’s death so as to war- 
rant granting of benefits under life 
policy providing for benefits in event 
of insured’s death, resulting directly 
and independently of all other causes 
through external, violent, and _ acci- 
dental means.—Johnson v, Kentucky 
Sate Life & Accident Ins. Co., 18 A; 


Pa.Super. The concurrence of disease 


death does not b: recovery. of acci- 

dental death its under life insur- 
ance policies providing for payment of 
+ double indemnity for death resulting 


from injury. sustained solely through 
accidental means.—Mawn v. Pruden- 
tial, Ins. Co. of America, 19 A.2d 300. 
144 Pa.Super. 200. 
Pa.Super. In determining whether 
insured is ‘totally and permanently 
disabled,” the test of ability to engage 
in work for a living is not some fanci- 
ful or imaginary occupation conjured 
up for the occasion; and in which there 
is no likelihood of any one employing 
the insured, but the disability must 
be such as will prevent the insured 
from engaging in and carrying on any 
gainful business or occupation, and 
himself performing a substantial and 
essential part of the work incident 
thereto.— Feigenbaum vy. Prudential Ins. 
_ Co. of America, 19 A.2q 542, 144 Pa. 
Super. 412. ; 
“Yotal disability” within meaning of 
policy providing for total and perma- 
nent disability benefits does not mean 
that insured must be a helpless in- 
valid in order to become entitled to 
benefits under such a policy, nor is he 
barred from recovery because he may 
be able to perform a few trivial and 
desultory acts or light work of a 
limited character and at irregular in- 
tervals, but it does mean that it is 
not enough for the insured to show 
that he is unable to do a substantial 
part of his ordinary work.—Feigen- 
baum y. Prudential Ins. Co. of Amer- 
ica, 19 A.2d 542, 144 Pa.Super. 412. 

_Pa.Super. If insured’s death was by 
accidental drowning, death was withi 
combination of “external, violent an 
accidental means’ within double in- 
demnity provisions in life policies cov- 
ering death by injury through exter- 
nal, violent, and accidental means.— 
Heffron y. Prudential Ins. Co. of Amer- 
ica, 19 A.2d 556, 144 Pa.Super. 307.: 

Pa.Com.Pl. In an action in assump- 
sit on an insurance contract for the 
recovery of disability benefits, where 
no affidavit of defense was filed, defend- 
ant, on petition, secured a rule on 
plaintiff to show cause why all pro- 
_ceedings should not be stayed until 
such time as plaintiff shall have sub- 
mitted to an operation; 
was discharged where the operation 
suggested was not a simple and safe 
one, but one serious and attended with 
grave danger, and where the operation 
would compel plaintiff to expend a sum 
almost equal to one year’s benefits un- 
der the terms of the insurance policy.— 
Wagner v. Prudential Ins. Co., 
Northumb.L.J. 389. 

S.C. Under life policies with disa- 
bility clause providing that company 
agrees to-pay the insured one-tenth of 
the face of the policy per annum dur- 
ing the lifetime of the insured, if the 
insured becomes wholly and perma- 
nently disabled before age 60, subject 
to all terms and conditions contained 
in section 1, which provided that the 
first payment of life income to insured 
would be made one year after the an- 
niversary of the policy next succeed- 
ing the receipt of such proof, where 
insured died before the anniversary 
named in the policies, insured’s estate 
was entitled to an apportionment of 
such benefits—Cullum v, New York Life 
Ins, Co., 14°S.E.2d 361, 197 S.C. 6. 


S.C. The financial return alone of 
one insured by life insurance policy 
containing total and permanent disabil- 
ity provisions is not the test for total 
and permanent disability of insured.— 
Long v. Mutual Life Ins. Co. of New 
York, 15 S.H.2d 761, 197 S.C. 492. 


In determining whether insured is en- 
titled to total and permanent disabil- 
ity benefits provided for in life insur- 
ance policy, consideration must be giv- 
en to insured’s financial return, the 
amount of time insured is physically 


able to give to his work, and insured’s 


efficiency determined by his physical or 
mental ability, as the case may be.— 
Long y. Mutual Life Ins. Co. of New 
York, 15 §8.H.2d 761, 197 S.C. 492. 

In determining whether insured is en- 
titled to total and permanent disabil- 


ance policy, th 


and the rule. 


en 3 Moa - 
rovided for in life insur- 
é ; e criterion is whether 
insured is able to conduct or prose- 
eute his business or occupation in sub- 
stantially the usual and 
manner.—Long vy. Mutual Life Ins. Co. 
era York, 15 S.H.2d 761, 197 S.C. 


Tenn.App. Where insured pipe eat t 
from cold, by constant blowing an 
Wiping of nose, caused nose to become 
so raw and irritated as to afford a port 
of entry for “staphylococcus germ”, 
which is a pyogenic or pus-forming 
germ or microscopical organism which 
is always present in the skin and is 
harbored in the mouth, about the teeth, 
and in nasal passages, as result of 
which boil formed and infection spread 
until germ entered blood stream caus- 
ing meningitis resulting in death, and 
there was no evidence of any slip or 
mishap in blowing or wiping nose 
which caused it to become raw and 
means of admitting germs, infection re- 
sulting in death was not result of “ac- 
cidental means” within double indemni- 
ty provision of life policy.—Smith v. 
Altna Life Ins. Co., 147 S.W.2d 1058. 

Tenn.App. The term “total disabil- 
ity” is a relative term, depending in a 
measure upon character of occupation 
and capabilities of insured and to a 
large extent upon circumstances of 
case, and ordinarily whether insured is 
totally disabled is a “question of fact” 
and not a “question of law’’.—Mutual 
Life Ins. Co. of New York v. McDon- 
ald, 150 S.W.2d 715. i 

If insured under a life policy provid- 
igg for total and permanent disability 
benefits is obliged to employ another 
to manage insured’s business and can 
give personal attention to only a few 
of the details of the business and is 
required to devote substantially all of 
his time to obtaining relief for his in- 
jury, insured’s disability is “total dis- 
ability” within policy.—Mutual Life 
ins. Co. of New York v. McDonald, 150 
S.W.2d 715. 


VTex.Civ.App. The provision in a life 
policy containing disability benefit pro- 
visions stating that if monthly benefits 
payable thereunder and under all other 
insurance contracts exceeded 80 per 


ares Ic 
ity benefits p 


‘cent. of insured’s monthly earned in- 


come at date of disability there should 
be a proportionate reduction of income 
payments thereunder is reasonable and 
should be given effect by the courts.— 
United Benefit Life Ins. Co. of Omaha vy. 
Zwan, 143 S.W.2d 977. 

Tex.Civ.App. An insurance company, 
issuing life and accident policy with 
provision for greater benefit for death 


._ by accident than for natural death with 


actual knowledge of insured’s advanced 
age, was charged with knowledge of 
physical conditions naturally accompa- 
nying such age, so that contribution of 
such conditions to accident or death 
would not defeat recovery of the great- 
er benefit—American Casualty Co. v. 
Jones, 146 S.W.2d 428. 

Tex.Civ.App. Where life insurance 
certificate contained provision that 
beneficiary would receive one-fourth of 
amount provided in certificate if insur- 
ed should die within one year of heart 
disease, cancer, or from any ailment 
which existed at time application for 
insurance was made, and also contain- 
ed provision that any untrue statement 
as to health would cause policy to be- 
come void, and insured, not being 
aware that he had cancer, stated in 
his application that he was then in 
good health and free from any chronic 
disease, beneficiary was entitled to re- 
cover one-fourth amount provided in 
certificate upon death of insured as 
result of cancer within one year after 
issuance of certificate -—Schulenburg 
Mut. Life Ins. Ass’n v. Huber, 147 8S. 


W.2d 277. 

Tex.Civ.App. ordinary life 
policy providing that “beginning six 
months after the receipt of such proof 
(of disability)” insurer would pay 
monthly disability benefits, insurer was 
not liable for months prior to the 
proof of disability, though insured be- 
came disabled nearly 14 years before 
furnishing proof of disability—Reli- 


Under 


customary — 


ford double indemnity coverage when — 


Roe ay 
i : cots 


ance Life Ins. Co. of Pittsburgh, Pa., — 
we Powell, 152 S.W.2d 817, error refus- — 
ed. 4 Mee 
_ Tex.Civ.App. Assuming that double 
indemnity provision of life insurance — 
policy, which expressly excepted from — 
double indemnity coverage death occur-— 
ring while in the service of any po- ~ 
lice organization, was operative to af- 


insured was off duty, the fact that in. 
sured paid premiums at insurer’s of- 
fice while dressed in his police officer’s 
uniform ufforded no basis for alleged _ 
waiver of exception to double es 
ty coverage.—Griflin y. Southland Life 
Ins. Co., 153 S.W.2d 722. 
Wash. Death is ‘accidental’ with 

life policies providing for double in 
demnity if death results from bodil 
injuries effected solely through exter- — 
nal, violent, and accidental means 
where death occurs as the result of un 
usual, unexpected or unforeseen eve 
following an intentional act, provide 
that those events are not normally ef- 
fected.—Zinn v. Equitable Life Ins. Cc He 


of Iowa, 107 P.2d 921. ; " 
Where to relieve high blood pressure 
condition physician made small in 


. . : ey 
Sion in insured’s arm and 


withdrew 


incision insured died from ‘“‘staphy 
coccus septicemia” or “blood poison 
ing’’ which was caused by introductio 


or subsequently when wound was — 
dressed, death resulted from “bodily in- — 
juries effected solely through external, — 
violent and accidental means’ wit! % 
life policies providing for double 
demnity when death so resulted.— 
v. Equitable Life Ins. Co. of Iowa, 
P.2d 921. ) 


Wash. One claiming under insurance 
policy which protects against disabil- 
ity from “carrying on any work” 06 
engaging in “any business” or “any 
occupation” must show in order to re- 
cover under the policy that he is un 
able to engage in business or procure — 
employment, as described in the policy. 
Paces v. Railway Mail Ass’n, 116 


upon, 
wholly incapacitated from performing 
any occupation, and the court had 
authority to enlarge benefit associ 
tion’s liability under contract to liabi f 
ity in case claimant was \incapacitated 
merely in following his regular occu- — 
pation—McKillips vy. Railway Mail 
Ass’n, 116°P.2d 330. ! ie 
Where claimant under a benefit ¢ 
tificate had suffered no injury to hi 
mental faculties, and his only physical 
disability was as to ability to lift 
heavy weights or engage in work which 
placed a strain upon his back, he was 
not entitled to benefits for “permanent 
disability’? under the. certificate—Mc- 
Killips v. Railway Mail Ass’n, 116 P. 
2d 330. ny 
W.Va. An insured who was in fact 
totally and permanently disabled with- — 
in provisions of policy providing for 
payment of disability benefits for total 
disability occurring before insured 
reaches the age of 60 years, would not 
be denied recovery because he contin- 
ued to perform part of the duties of 
his regular employment and received 
full compensation therefor until total 
eollapse about four months after con- — 
dition was first revealed to insured, 
where application for benefits was filed 
within reasonable time after insured 
arrived at age of 60 years, and no 
prejudice to insurer was present be- 
eause of delay in filing.—Maroney vy. An 
Prudential Ins. Co. of America, 9 S. ] 
H.2d 872. Bi. 
“Notal disability” within disability ‘ 
clause of a life policy does not mean 
absolute helplessness, but inability of 
insured to engage in practical manner 
in useful work, whether in his accus- 
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tomed vocation or another, and each 
case must be considered on its own 
facts.—Maroney v. Prudential Ins. Co. 
of America, 9 S.H.2d $72. 
W.Va. “Total and permanent dis- 
ability’ within meaning of a “total 
and permanent disability” clause of a 
life policy does not denote absolute 
helplessness, but means the inability 
i of the insured to engage in practical 
’ manner in useful work, whether in his 
accustomed vocation or another, and 
. is a relative term.—Broidy v. Metro- 
es politan Life Ins. Co., 9 S.H.2d 875. 
! An insured may be deemed and ad- 
« judicated ‘totally and permanently 
os disabled”? within the meaning of a to- 
tal and permanent disability clause in 
a life policy, although he may attempt 
to perform duties of either substan- 
tial or inconsequential nature.—Broidy 
; Bee opoliten Life Ins. Co., 9 §.H.2d 
mm In construing total and permanent 
- disability clauses of life policies, ‘per- 
manent disability” would not be taken 
- to mean disability which necessarily 
was for the lifetime of the insured, 
- without hope or possibility of recov- 
ery, but it was sufficient if total dis- 
ability should have been uninterrupted 
_ fora period of three months, as stipu- 
_ jated in the policies, and in all prob- 
ability would continue for an indefinite 
-and indeterminate period.—Broidy_ v. 
ly wo ee Life Ins. Co., 9 S.EH.2d 
Nh 5 
“Wyo. A latent or dormant bodily 
weakness is insufficient as the “proxi- 
- mate cause” of death or injury within 
meaning of a double indemnity clause 
of a life policy, where the accident 
_ gets in motion consequences which oth- 
- erwise would not have ensued if such 
latent or dormant condition had not ex- 
- isted.—Bankers Life Co. v. Nelson, 108 
a 584, rehearing denied 111 P.2d 
_ The fact that insured under life pol- 
icy. with double indemnity provision, 


and who died as result of heart failure 


cident, 
sessed a potential or latent and dor- 
- mant tendency or condition which un- 
der stress would produce an active 
; hernia,. would not prevent recovery un- 
der the double indemnity provision.— 
_ Bankers Life Co. v. Nelson, 108 P.2d 
684, rehearing denied 111 P.2d 136. 
--- -* See Batrie v. Prudential Ins. Co. of 
America {1941] 3 Dom.L.R. 793. 
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Tenn. An independent indebtedness 
of insured to insurer is not embraced 
_ within general provision of life insur- 
ance policy authorizing deduction of 
‘any indebtedness of insured to insurer 
- from amount payable.—John Bouchard 
_  & Sons Co. v. Nashville Protestant Hos- 
pital, 146 S.W.2d 956, “ 
Clause, “any indebtedness due_ the 
- company”, in life insurance policies, 
i providing for payment of amounts 
thereof, “less any indebtedness due the 
- eompany’’, to insured’s executors, ad- 
- ministrators or assigns, in view of pro- 
vision for deduction of “any indebted- 
ness to the company under this policy” 
from cash loans to insured, was re- 
stricted to indebtedness arising under 
or pertaining to policies as from policy 
or premium loans provided for there- 
in.—John Bouchard & Sons Co. vy. 
Nashville Protestant Hospital, 146 S. 
 W.2d 956. 


att 


trae 
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 €fex.Civ.App. If beneficiary named in 
 jife insurance policy was not common- 
Jaw wife of insured so as to have an 
Belts. insurable interest in his life, the heirs 
; and next of kin of insured, intervening 
jn beneficiary’s action on the policy, 
. would not be entitled to recover on 
the policy without alleging and proving 
that insured died intestate and that 
no administration of his estate was 
| pending or necessary.—National Life & 
; Accident Ins. Co. v. Thompson, 153 8. 

W.2d 322, error refused. 

§ 321 
N.Y.Sup. Where proceeds of insur- 
ance policy were paid under facility 
of payment clause to one who had in- 
curred expense for burial of insured, 


LIFE INSURANCE 


life insurer had no further liability un- 
der policy, and administrator’s claim 
was without merit.—Dixon yv. Metro- 
politan Life rete 23 N.Y.S.2d. 286. 


N.Y. An insurance company will not 
be permittted to defeat purpose of life 
insurance policy by failure to exercise 
its option under facility of payment 
clause to pay amount due to some one 
meeting description therein in its opin- 
ion, whether a beneficiary is named or 
not.—Howell v. John Hancock Mut. 
Life Ins. Co, of Boston, Mass., 36 N. 
E.2d 102, 286 N.Y. 179, affirming 24 
N.Y.S.2d 348, 260 App.Div. 1042, ap- 
peal granted 25 N.Y.S.2d 1002, 262 
App.Div. 836. ‘ 

N.Y.App.Div. An insurer could, not 
fully discharge its obligation under 
facility of payment clauses of life pol- 
icies payable to insured’s executor or 
administrator by paying to widow a 
sum less than full amount due under 
policies as valid instruments, since the 
claim belonged to the estate, and 
avoidance of the obligation could not 
be predicated. on the purported release 
by one other than a representative of 
the estate upon payment of a lesser 
sum.—McCaffry v. Metropolitan Life 
Ins. Co., 25 N.Y.S.2d 926, 261 App.Div. 
452, affirming 14 N.Y.S.2d 192, 172 
Mise. 252. 

323 


§ 

C.C.A.Utah. In absence of a clear, 
convincing, and cogent expression by 
insured to the contrary, the designated 
beneficiary in a life policy is entitled to 
the entire proceeds on maturity of the 
Pon Gyn a OLED vy. Orfanos, 119 F.2d 


Il.App. In executrix’ action against 
corporation to recover money received 
by corporation under double liability 
provision of policy on life of deceased 
who was stockholder, director and of- 
ficer of corporation, wherein executrix 
claimed corporation had no insurable 
interest with respect to the double li- 
ability for accidental death, executrix 
had burden of proving that there was 
no reasonable expectation of any pe- 
cuniary loss to corporation by reason 
of deceased’s accidental death.—Wag- 
ner v. National Engraving Co., 30 N. 
H.2d 750, 307 Lll.App. 509. 

Where insurance is payable to a ben- 
eficiary who has no insurable interest 
and insurer pays without raising the 
defense, beneficiary holds the amount 
paid as trustee for the estate of the 
insured.—Wagner y. National Hugrav- 
ine Co., 30 N.H.2d 750, 307 Ill.App. 

In executrix’ action against corpora- 
tion to recover money received by cor- 
poration under double liability provi- 
sion of policy on life of deceased who 
was stockholder, director and officer 
of corporation, was superintendent of 
corporation’s shop and an expert in 
corporation’s work, and whose stock 
corporation had contracted to pur- 
chase, wherein executrix claimed that 
corporation had no “insurable inter- 
est” with respect to the double liabil- 
ity, for accidental death, evidence sus- 
tained denial of recovery ‘on ground 
that at time policy was taken out, cor- 
porewon reasonably and in good faith 

elieved that sudden accidental death 
of deceased would result in pecuniary 
loss to corporation to the extent of 
the double liability—Wagner vy. Na- 
tional Engraving Co., 30 N.W.2d 750, 
307 Lll.App. 509. 

Ill.App. Where life policy contained 
facility of payment provision and on 
back of policy under words ‘‘Name of 
person to whom payment of death 
benefit is requested subject to all the 
terms and conditions of the policy” 
name of claimant purporting to-—have 
the relationship of ‘‘wife”’ to insured 
was inscribed by secretary of insurer, 
though the claimant was not married 
to the insured, insurer was not re- 
quired to pay proceeds of policy to 
claimant as requested, but after de- 
ducting amount owing to insurer by 
insured, insurer could pay remainder 
to insured’s administrator.—Wickerath 
v. Western & Southern Life Ins. Co., 
33 N..2d 746, 310 IllApp. 266. ° 

La. Where insured’s second wife was 


named beneficiary by ‘indorsement on -% 


policy to which was attached an “edu- ~ 


cational insurance agreement” rider 
providing for payments of monthly 
sums for the education of insured’s 
son and unlike previous riders which 
provided that payments accruing to son 
should be made to beneficiary, last 
rider contained no such provision and 
payments were to be made to _benefi- 
ciary only if son failed to avail him- 
self of an education, agreement contem- 
plated that payments were to be made 
to son, and insurer, with right re- 
served to maintain action against the 
second wife, was liable to son for edu- 
cational benefits paid to the second 
wife who appropriated payments to 
her own use.—Farr v. Pacific Mut. Life 
Ins. Co.,.200 So. 865, 197 La, 111. 
Mich. Where the word “guardian” 
was placed in parenthesis following 
the name of beneficiary named in life 
policy application and the policy did 
not contain the quoted word and the 
beneficiary was not in fact the in- 
sured’s guardian, but the record estab- 
lished that insured who was under no 
obligation to name the beneficiary. as 
beneficiary only intended to name her 
in capacity as guardian until such 
time as insured could determine whom’ 
he would name beneficiary, beneficiary ~ 
upon insured’s death took proceeds of 
policy in capacity of a guardian and 
did not take the proceeds individually. 
—Hall v. Hquitable Life Assur. Soe. of 
U. S., 295 N.W. 204, 295 Mich. 404. 
N.Y. Industrial life insurance poli- 
cies, authorizing insurer, on satisfac- 
tory proof of insured’s death, to pay 
amount due to named beneficiary, in- 
sured’s administrator, any relative of 
insured, or any person appearing to 
insurer to be equitably entitled there- 
to by reason of having incurred ex- 
pense on insured’s behalf, did not ex- 
pressly obligate insurer to make pay- 
ment to any specific person or class 
of persons to exclusion of others 
named in such facility of payment 
clause.—Howell v. John Hancock Mut, 
Life Ins. Co. of Boston, Mass., 36 N. 
H.2d 102, 286 N.Y. 179, affirming 24 
N.Y.S.2d 848, 260 App.Div. 1042, in 
peal granted 25 N.Y.S.2d 1002, 261 
App.Div. 836. , 
A promise by insurer to pay amount 
of insurance to insured’s husband, 
named as sole beneficiary in life in- 
surance policy containing no express 
promise to make such payment to him, 
will be implied, and his designation 
in facility of payment clause as a par- 
ty to whom optional payment could be 
made does not preclude him. from 
claiming proceeds as sole beneficiary. 
—Howell v. John Hancock Mut. Life 
Ins. Co. of Boston, Mass., 36 N.H.2d 
102, 286 N.Y. 179, affirming 24 N.Y. 
8.2d 348, 260 App.Div. 1042, appeal 
granted 25.N.Y.S.2d 1002, 261 App.Div. 


Where insurer failed to take advan- 
tage of option under facility of pay- 
ment clause in industrial life insurance 
policies to pay amount thereof to any 
of certain parties, including insured’s 
surviving husband named in policies as 
sole beneficiary, proceeds thereof be- 
longed to him alene.—Howell v. John 
Hancock Mut. Life Ins. Co. of Bos- 
ton, Mass., 36 N.H.2d 102, 286 N.Y. 
179, affirming 24 N.Y.S.2d 348, 260 
App.Div. 1042, appeal granted 25 N.Y. 
8.2d 1002, 261 App.Div. 836. 


Pa.Super. Where a contract of life 
insurance contained no limitations upon 
the right of the insured to designate as 
beneficiary any person he might see fit, 
the validity of insured’s designation of 
a named person as beneficiary was not 
affected by fact that such designation 
incorrectly described the named bene- 
ficiary as insured’s ‘wife’, whereas she 
was in fact only his paramour.—Stewart 
v. Shenandoah Life Ins. Co., 20 A.2d 
246, 144 Pa.Super. 549. 

Pa.Com.Pl. A minor is incapable of 
naming a beneficiary in a life insur- 
ance policy, and where such a policy, 
states that the proceeds are payable 
to the beneficiary named in the ap- 
plication and none is named, the com- 
pany must pay the proceeds to the 
parent of the insured or to one who 


eel Sy 
no in ¢ € f 
is made the beneficiary in a life poli- 


653. 


( Col 72 ey 
.Civ.-App. Where a person having 
surable interest in ingsured’s life 


ey, even though it is done by the in- 


sured himself, that person is not en- 


titled to the proceeds merely because 
he has been named as beneficiary, and 


he cannot receive them unless insured 


was indebted to him in some amount, 
and even then he may be reimbursed 
only for the amount of that indebted- 
ness.—National Life & Accident Ins. 
Co. v. French, 144 S.W.2d 653. 

Where a person having no insurable 
interest in insured’s life is made the 
beneficiary in a life policy, and pro- 
ceeds of policy are paid to him, he be- 
comes a trustee for those entitled to 
the proceeds.—National Life & Accident 
Ins. Co. v. French, 144 S.W.2d 653. 

Though the attempt to name as ben- 
eficiary in a life policy one who has 
no insurable interest in the life of the 
insured is in a sense void, it does not 
follow that those who would otherwise 
be entitled to receive the proceeds are 
not entitled thereto because of that at- 
tempt or because they are not named 
as beneficiaries, and the insurer issuing 
such a policy is liable thereunder al- 
though such an ineffective attempt was 


‘made.—National Life & Accident Ins. 


Co. vy. French, 144 S.W.2d 658. 
Where a life policy is issued by an 
insurer to a person having no insurable 
interest in insured’s life or the policy 
has been assigned to such a person, 
the insurer is nevertheless liable for 
the full amount of the policy as hav- 
ing contracted to pay the amount 
ealled for therein—National Life & Ac- 
cident Ins. Co. v. French, 144 8.W.2d 
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Mich. Under group life policy, in- 
sured had right to name as his bene- 
ficiary a woman described as being 
insured’s “wife” notwithstanding that 
such woman was not and did not be- 
come the wife of the insured.—Ester v. 
Prudential Ins. Co. of America, 299 N. 
W. 96, 298 Mich. 330. 

Where group life policy named as 
beneficiary a person denominated as 
wife of the insured and such person 
was not in fact the wife of the in- 
sured, that beneficiary’s correct name 
was not given in the policy did not 
deprive her of her rights as_ beneficiary. 
-—Lster y. Prudential Ins. Co. of Amer- 
ica, 299 N.W. 96, 298 Mich. 330. 
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C.C.A.Utah. A creditor of an insured 
may be the designated beneficiary in a 
life policy and entitled to the entire 
proceeds, and likewise the creditor may 
be the designated beneficiary for a lim- 
ited purpose, and, where such a limited 
purpose has been satisfactorily shown, 
the creditor becomes a ‘‘trustee’”’ of the 
proceeds in excess of the amount of the 
Pore v. Orfanos, 119 F.2d 

pile 


§ 336 
Ky. Where life policy was assigned 
to secure payment of a debt and after 
death of insured assignee brought de- 
elaratory judgment action’ to deter- 
mine rights under policy, court prop- 
erly instructed jury that the only ques- 
tion to be determined was amount, if 
any, due assignee, and that the as- 
signee was not entitled to recover the 
full amount of the life policy unless 
the debt due him was sufficient to con- 
sume it.—Arrowood y. Duff, 152 S.W. 
20291, 8287. Ky. 107; 
§ 337 
Tex.Civ.App. Payment of premiums 
in accordance with provisions of insur- 
anee policy is a condition precedent to 
establishment of liability against insur- 
er.—Shultz v. American Nat. Ins. Co., 
142 S.W.2d 275, error dismissed. 
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C.C.A.Mich. Where insured designat- 
ed his second wife and his sister as 
beneficiaries under life policy, provid- 
ing that in event of wife’s death her 
share should be payable to insured’s 
children by first marriage, and second 
wife died 22 hours after insured, sec- 


Le 


Mt 


ond wife did not become vested with 


title to one-half of the proceeds upon 
-insured’s death, and hence insured’s 


children rather than wife’s estate were 
entitled to wife’s share.—Northwestern 
Mut. Life Ins. Co. of Milwaukee, Wis., 
v. Fink, 118 F.2d 761. 

A construction of life policy which 
would in effect insert the words “be- 
fore the death of insured” after bene- 
ficiary’s name, in provision that in 
event of beneficiary’s death her share 
would be payable to insured’s children 
would constitute a ‘material alteration’ 
which court is not authorized to make. 
—Northwestern Mut. Life Ins. Co. of 
Milwaukee, Wis. v. Fink, 118 F.2d 761. 

La.App. The plaintiff beneficiary 
seeking to recover part of the proceeds 
of a life insurance policy allegedly as- 
signed to defendant solely for collec- 
tion has the burden of proving her 
See Gn Ta v. Jamerson, 199 

0. 


Evidence held to show that the plain- 
tiff beneficiary assigned a life policy of 
unknown value to defendant, an under- 
taker, solely for collection and not in 
part payment of a casket for the in- 
sured, and there being no consideration 
for the assignment, plaintiff was en- 
titled to restitution of the portion of 
the proceeds retained by defendant, 
Civ.Code arts. 1893, 23801, 2302; Code 
ees 18.—Banks v. Jamerson, 199 

oO. . . 


N.M. Under assignments whereby 
insured, after insured property was 
destroyed by fire, assigned to creditors, 
as security for pre-existing debts, sepa- 
rate amounts aggregating face amount 
of fire policy from money due or to be- 
come due from insurer with power in 
assignees to collect from insurer the 
amount assigned to each assignee, in- 
sured, in effect, “pledged” to respective 
assignees a portion only of proceeds of 
policy, and the general property in the 
thing pledged remained in _ insured, 
the assignees having but a_ special 
property therein as security for pay- 
ment of debts secured.—Turner v. New 
Brunswick Fire Ins. Co. of New Bruns- 
wick, N. J., 112 P.2d 511, 45 N.M. 126. 


N.Y.Sur. Under life policy providing 
that, in event. of the death of any 
beneficiary before insured, interest of 
such beneficiary shall vest in insured, 
unless otherwise provided, estate of 
deceased wife of deceased insured was 
entitled to proceeds of policy, where 
both died as result of a stroke of 
lightning, and there wag no proof ei- 
ther of their simultaneous deaths or 
that either survived the other, since 
the proceeds were not payable to in- 
sured’s estate until there was proof of 
the prior death of the beneficiary.—In 
re Cava’s Estate, 21 N.Y.S.2d 999, 174 
Mise. 750. 
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D.C.Mich. Where it appeared that 
during argument insured struck his 
wife on the side of head with his hand, 
eausing her nose to bleed, that wife be- 
came very angry with husband, that, 
in such anger and before there had 
been a cooling time, she took revolver 
out of her handbag, pointed it at in- 
sured and intentionally killed him, and 
that the wife was convicted of man- 
slaughter, the rights of the parties to 
proceeds of life policies and insured’s 
estate were to be determined exactly as 
they would have been determined if 
the wife had predeceased the insured. 
—Metropolitan Life Ins. Co, v.-McDav- 
id, 39 F.Supp. 228. 

Where it appeared that during argu- 
ment insured struck his wife on side 
of head with his hand, causing her nose 
to bleed, that wife became very angry 
with husband, and that, in such anger 
and before there had been a cooling 
time, she took a revolver out of her 
handbag, pointed it at insured and in- 
tentionally killed him, the wife who 
was convicted of manslaughter was not 
entitled as beneficiary named in poli- 
cies to receive any part of proceeds 
thereof. and as widow and next of kin 
of insured she was not entitled to re- 
ceive any part of proceeds of policies 
or estate to be administered by state 


‘probate court.—Metropolitan Life Ins. 


Co, v. McDavid, 39 F.Supp. 228. Tene 

Mo.App. In  administratrix’ action 
on industrial life policy payable to in- — 
sured’s executor or administrator, in- = 
struction barring recovery if death re- | 
sulted from wrongful and unjustified 
stabbing of insured by his wife was ~— 
erroneous, Rey.St.1939, §§ 106, 107, 
Mo.St.Ann. §§ 106-108, pp. 67-70.— 
Hopkins v. Metropolitan Life Ins. Co., 
151 S.W.2d 527. 

Where industrial life policy was pay- 
able to insured’s executor or adminis- 
trator and insured was killed by his — 
wife, insured’s administratrix, who was — 
wife’s mother and grandmother of in- 
sured’s child, could recover on policy 
in absence of fraud or collusion be 
tween administratrix and wife, an 
there was no presumption that probat 
court would violate the law by per: 
mitting wife to share in insured’s e 
tate. Rev.St.1939, §§ 106, 107, Mo. 
Ann. §§ 106-108, pp. 67-70.—Hopkins © 
v. Metropolitan Life Ins. Co., 151 S.W. 
2d: 527. 

, Pa. Though beneficiary of life polic 
cannot profit from his own crime in 
causing death of insured by recovering © 
on the policy, insurer’s obligation t 

pay the amount specified i c 
leased and payment must be made t 
insured’s personal representatives. 
Moore v. Prudential Ins. Co. of Ame 
ica, 21 A.2d 42, 342 Pa. 570. Bits, 

Public policy dictates that beneficiary 
of life policy who is criminally respon- 
sible for death of insured should not — 
be allowed to claim the insurance mon- — 
ey, but does not demand that the con- 
tract itself be invalidated, since desig 
nation of beneficiary is only an incident 
of the agreement, especially where in- — 
sured reserves power to change bene- 
ficiary.—Moore v. Prudential Ins. Co. o: 
America, 21 A.2d 42, 342 Pa. 570. — 


she could recover on the policies a 
administratrix of husband’s estate, eve 
though she might obtain part of the 
proceeds by inheritance, and» construc. 
tive trust of the proceeds could not be 
set up in favor of husband’s creditors 
and heirs so as to exclude her. 20 P.S. 
§§ 136, 244——Moore v. Prudential Ins. 
fe of America, 21 A.2d 42, 342 Pa. 
. in 
Tenn.App. A_ beneficiary in a life — 
policy who unlawfully kills the insured — 
will not be allowed to reap the bene-— 
fits of his crime. Code 1932, § 8395.— 
Jamison v. Metropolitan Life Ins. Co., 
145 S.W.2d 553. ; 
Where beneficiary of life policies shot 
a pistol six times through door, know- iy 
ing that insured was standing on the 
other side of the door, she would be | 
conclusively presumed to have intended _ 
to kill the insured, and _ beneficiary’s v 
contention that the shooting was an 
“accident”? was not available, and she — 
was not entitled to the proceeds from ~ 
the policies. Code 1932, § 8395.—Jami- 
son v. Metropolitan Life Ins. Co., 145 S._ 
W.2d 553. : 
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Cal. Where insured reserves the J 
right to change beneficiary named in _ 
life policy, change may be made at 
any time prior to his death, and ben- 
eficiary has no vested right therein 
prior to death of insured as will en- 
able him to prevent change.—Cook v. 
Cook, 111-°P.2a 322: é 

Mass. Where insured fails to sub- ef 
stantially comply with requirements to 
for change of beneficiary prior to his 
death, beneficiary’s right to proceeds a 
then vests and no act of insurer or =i 
other claimant can prejudice that right. a 
—Henderson v. Adams, 32 N.E.2d 295. ’ 
308 Mass. 333. 

An intent on part of insured to 
change beneficiary, not acted upon as 
required by policy, is ineffectual and 
upon insured’s death beneficiary 
named in policy acquires a_ vested 
right—Henderson y. Adams, 32 N.H.2d 
295, 308 Mass. 333. 

N.J.Ch. Generally, beneficiary in life 
policy has vested property right in 
policy, which can only be divested by 
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insured making change in beneficiary | 


in manner provided by policy.—Pru- 
dential Ins. Co. of America v. Mantz, 17 
A.2d 279, 128 N.J.Ha. 480. ieee a 

Pa.Super. A “group life policy” dif- 
fers from an ordinary life policy in 
that usually a beneficiary may acquire 
a vested interest in an ordinary vines 

olicy, but not in a group life policy. 
Cevilior y. Travelers Ins. Co., 17 A.2d 
907, 143 Pa.Super. 270. 


S.C. The rule that where there is a 
right to change the beneficiary, the 
beneficiary has no vested interest, ap- 
plies to the usual case in which the 

policy was taken out by the insured 
or to a case where the insured rightly 
or wrongly exercises the right_ to 
change the benéficiary.—Rice vy. Pal- 
Co., 13°S.H.2d 
493, 196 S.C. 410. 

For the purpose of a change of ben- 
eficiary of life policy, the rights of the 
existing beneficiary are inchoate and 
may be nullified by action on the part 
insured in strict accordance 
with the terms-of policy, but so long 


as there is no change of beneficiary, © 
the rights of the beneficiary are pro- 


tected by the law.—Rice v. Palmetto 
a Ins. Co., 13 S.H.2d 493, 196 


n § 343 
C.C.A.Utah. Neither original bene- 
ficiary named in life policy nor_substi- 
tuted beneficiary had any “vested right’”’ 
in policy but had only an ‘expectan- 
‘ey’, and only upon maturity of the pol- 
icy did the beneficiary named therein 
become vested with any right to the 
ee ere eee v. Orfanos, 119 F. 
2d 571. 


‘Ala. Where the right to change the 
beneficiary of a life policy is reserved, 


-. the named beneficiary has no ‘vested 
right” before death of insured, and a 


change of beneficiary, as between claim- 
ants, may be made by gift of policy 
to another than the named beneficiary, 
with intent to presently pass the title 
to the donee, and make the donee bene- 


____ ficiary of the policy, without the neces- 


sity of a writing, but a completed gift 
“must appear.—Phillips v. Phillips, 198 
So. 132. 


Ga. Where no power of divestiture is 


-' yeserved in a life policy, issuance of 


- policy confers a “vested right” upon 
person named therein as_ beneficiary, 
and insured cannot transfer such inter- 
est to any other person without consent 


of such beneficiary, but where a power 


to change beneficiary or to assign the 
policy is reserved to insured by terms 
of instrument, issuance of policy does 


not confer a “vested right” upon bene-, 


ficiary.— Bankers Health & Life Ins. Co, 
vy. Crozier, 14 S.H.2d 717, answers to 


certified question conformed to 16 S.E. 
2d 65. 


A beneficiary named in a life policy 
acquires no “vested right” therein mere- 
ly by virtue of paying the premiums, 
which, in absence of any contractual ob- 
ligation so to do, will be deemed gratu- 
jtous.—Bankers Health & Life Ins. Co. 
v. Crozier, 14 §.H.2d 717, answers to 
ee question conformed to 16 S.H. 
2d 65 


Ky. Where a right to change the 
beneficiary of a life policy has been 


reserved to the insured, the beneficiary ' 


has a mere expectancy and has no 
vested right or interest during lifetime 
of insured, although the _ beneficiary 
* may acquire a vested right by virtue 
of some type of special contract.— 
Dumesnil v. Reeves, 142 S.W.2d 132, 
283 Ky. 568. 


Mich. An insured who retains the 
right to change the beneficiary of life 
policy may do so at his pleasure, but 
a court of equity will nullify a change 
of beneficiary which cuts off the rights 
of beneficiary which have become vest- 
ed.—Chrysler Corporation y. Disich, 294 
N.W. 673, 295 Mich. 261. 

In order for beneficiary to obtain 
‘vested right’ in life policy, there must 
be an express contract founded upon 
valuable consideration between insured 
and beneficiary, and the _ beneficiary 
claiming the vested interest has bur- 
den of establishing the contract.— 


ne 
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Chrysler Corporation v. Disich, 294 N. 
W. 673, 295 Mich. 261. nats 

Where employee within group life’ in- 
surance plan exercised right to change 
beneficiary by making his sister bene- 
ficiary instead of his divorced wife, al- 
leged promise by employee to do di- 
vorced wife “good” if she did not con- 
test divorce action was too indefinite 
to establish a contract creating ‘‘vested 
right” to the insurance in divorced 
wife which court would enforce as 
against sister—Chrysler Corporation Vv. 
Disich, 294 N.W. 673, 295 Mich. 261. 

Where employee within group life 
insurance plan exercised right to 
change beneficiary by making his sister 
beneficiary instead of his divorced wife, 
alleged promise by employee to do di- 
vorced wife “good” if she did not con- 
test divorce action was illegal and void 
as against “public policy’ and_there- 
fore did not create “vested right’ to 
the insurance in divorced wife which 
court would enforce as against sister. 
—Chrysler Corporation y. Disich, 294 
N.W. 673, 295 Mich. 261. 


Where employee within group life in- 
surance plan exercised right to change 
beneficiary by making his sister bene- 
ficiary instead of his divorced wife, 
that certificate of insurance was in pos- 
session of divorced wife prior to em- 
ployee’s death or that she paid premi- 
ums did not prevent change of bene- 
ficiary by employee or create a ‘‘vest- 
ed right’’ to the insurance in divorced 
wife which court would enforce as 
against sister.—Chrysler Corporation v. 
Disich, 294 N.W. 673, 295 Mich. 261. 

N.Y.Sup. A beneficiary named in life 
policy which gave insured right to 
change beneficiary had no rights in 
policy during insured’s lifetime.—Ait- 
ken v. Mutual Life Ins. Co. of New 
York, 22 N.Y.S.2d 29. 

N.D. Where a life policy reserves to 
the insured the right to change the 
beneficiary, the designated beneficiary 
acquires no vested interest therein, and 
the insured may change the beneficiary 
at will—Rasmussen y. Mutual Life 
Ins. Co. of New York, 293 N.W. 805. 

Where rights to proceeds of a life 
policy have become vested on insured’s 
death, the insurer may not by subse- 
quent waiver deprive a proper benefi- 
ciary of those rights.—Rasmussen vy. 
Mutual Life Ins. Co. of New York, 293 
N.W. 805. 
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See Winer v. Great West Life Assur- 


ance Co. [1941] 3 Dom.L.R. 796. 
§ 347 
D.C.Mich. Where insured eliminated 
contingent beneficiaries and named 


daughter as sole beneficiary of life 
policy for purpose of meeting technical 
requirements of insurer that all bene- 
ficiaries should join in assignment to 
bank to secure a loan and insured in- 
sisted that he desired that proceeds 
of policy should be distributed under 
original mode which made _ provision 
for son if daughter died without issue, 
and after death of daughter without is- 
sue insured twice executed request for 
change of beneficiary, naming son as 
sole beneficiary, and sent requests with 
policy to home office of insurer which 
failed to endorse changes because of 
its unreasonable requirements, son was 
entitled to proceeds of policy as sole 
beneficiary.—Mutual Life Ins. Co. of 
New York v. Illinois Nat. Bank of 
Springfield, Ill, 34 F.Supp. 206. 


While change of beneficiaries must be 
made under certain formalities for pro- 
tection of insurer, in cases where in- 
surer has waived defending by in- 
terpleading and has paid proceeds of 
policy into court and has no further 
interest in litigation, a far more liberal 
rule obtains and courts of equity will 
seek to do that which insured appar- 
ently intended to have done.—Mutual 
Life Ins. Co. of New York vy. Illinois 
Nat. Bank of Springfield, Ill, 34 FB. 
Supp. 206. 

A provision in life policy preventing 
a change of beneficiary while policy 
is assigned was for sole benefit of in- 
surer which waived such provision by 
filing interpleader and paying proceeds 
of policy into court.—Mutual Life Ins. 
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Cal. Where insured reserves — 


any time prior to his death, and ben- 
eficiary has no vested right therein 
prior to death of insured as will en- 
able him to prevent change.—Cook v. 
Cook, 111 P.2d 322. 

The right of beneficiary to life in- 
surance becomes vested upon insured’s 
death, and no expression in insured’s 
will purporting to assign policy or 
change beneficiary can be effective. St. 
1935, p. 688, §§ 10130, 10131; Civ. 
Code, §§ 2764, 2769.—Cook v. Cook, 
111 P.2d 322. Eee 

The rigor of rule requiring that 
method provided by policy for chang- 
ing beneficiary be followed is relaxed 
when controversy is between conflict- 
ing claimants and insurer is not rais- 
ng the issue—Cook v. Cook, 111 P.2d 

The method prescribed by life policy | 
for changing beneficiary must be fol- 
lowed if change is to be accomplished, 
unless’ insurer has waived a_ strict 
compliance with its own rules and in. 
pursuance of insured’s request has is- 
sued a new certificate, literal compli- 
ance with regulations is impossible, or 
insured has followed prescribed method 
but dies before new certificate is ac- 
pug lly issued.—Cook y. Cook, 111 P.2d 


Where life policy authorized change 
of beneficiary only upon request by 


insured filed with insurer and indorse- | 


ment of change on policy by imsurer, 
insured who had designated his wife 
as beneficiary could not change benefi- 
ciary by provision in his will directing 
that proceeds of insurance be paid to 
his daughter, in absence of any at- 
tempt to comply with provisions of 
policy or of anything preventing com- 
pliance. Civ.Code, §§ 2764, 2765.—Cook 
v. Cook, 111 P.2d 322. 

_ he statutes authorizing transfer of 
life insurance without notice to insurer, 
unless expressly required, to any per- 
son whether he has an insurable inter- 
est or not, did not render effective, as 
a transfer of insurance at,death or as 
a change of beneficiary, provision of 
insured’s will directing that proceeds 
of life policy, under which his wife was 
beneficiary, should be paid to his 
daughter, where wife was living at 
death of insured, who had made no 
attempt to comply with policy provi- 
Sions for change of beneficiary. Civ. 
Code, §§ 2764, 2765.—Cook v. Cook, 
111 P.2d 322. 


_ The collection of life insurance by 
insured’s wife, who was_ beneficiary 
under policy and executrix under in- 
sured’s will, without disclosing to in- 
surer or insured’s daughter that will 
directed payment of proceeds of insur- 
ance to daughter did not “estop” wife 
from defending against daughter’s' 
claim to proceeds on ground that will 
was ineffective to change beneficiary. 
—Cook v. Cook, 111 P.2da 322. 


Conn. Generally, a change of bene- 
ficiary can only be effected by follow- 
ing the mode prescribed by the policy, 
ae eer ae inion don to make the 

a may Bachrach vy, 

20 £24 "895, 498 Conn qu oe 

Ordinarily, life policy must be sur- 
rendered to insurer to effect change of 
beneficiary except where the insured 
has done all in his power to comply 
with such requirement but has failed 
peceuee ae poliey as beyond his con- 

-—Bachrach y, Herr 
ars ee up, 20 A.2d 395. 

Where insured was prevented from. 
having change of beneficiary indorsed 
on life policy by original beneficiary 
who refused to surrender policy, and 
thereafter insured executed customary 
form for change of beneficiary which 
was forwarded to insurer, who was in- 
formed of reasons why insured could 
not produce policy, and insurer in in-+ 
terpleader proceeding disclaimed any 
interest in controversy over proceeds of 
policy between new beneficiary and as- 
signee of original beneficiary, new bene- 
ficiary’s rights to proceeds of policy 
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onn. 74. 


Where original beneficiary retained 


possession of life policy on which he 
had paid part of premiums without 


agreement that he was to receive pro- 


ceeds of policy and prevented indorse- 
ment of change of beneficiary on policy 
after insured did all that she possibly 
could do to effect change, and benefi- 
clary assigned rights to assignee, in 
interpleader proceeding to determine 
rights to proceeds of policy as between 
assignee and new beneficiary assignee’s 
rights would be determined on equita- 
ble principles——Rachrach y. Herrup, 20 
A.2d 395, 128 Conn. 74. 

Where husband who was _ beneficiary 
under life policy separated from insur- 
ed and ceased to pay premiums on 
policy, and insured thereafter paid 
premiums and sought to have benefi- 
ciary changed but was prevented from 


.. having change endorsed on the policy 


by husband, who refused to deliver pol- 
icy to her, and insured executed cus- 
tomary form for change of beneficiary 
and explained to insurer reason why 
she could not produce policy, change of 
beneficiary was effective and assignee 
of original beneficiary could not recover 
proceeds of policy as against new bene- 
ficiary notwithstanding that change 
was not endorsed on policy—Bachrach 
v. Herrup, 20 A.2d 395, 128 Conn. 74. 

Il.App. Where a policy provides a 
method for changing beneficiary, that 
method is exclusive and must be fol- 
lowed, and insured may not designate 
another beneficiary by  will.—Metro- 
politan Life Ins. Co. v. Jones, 30 N.E. 
2d° 937, 307 DlLApp. 652. 

The rights of persons claiming pro- 
ceeds of group policy were not affect- 
ed by insurer’s action in bringing 
money into court by interpleader, and 
that action did not constitute a waiver 
of provision of master policy pre- 
scribing method of changing benefici- 
ary.—Metropolitan Life Ins. Co. v. 
Jones, 30 N.H.2d 937, 307 Ill.App. 652. 

Mass. The insurer after insured’s 
death cannot by interpleader or other- 
wise waive conditions precedent con- 
tained in life policy relative to change 
of beneficiaries—Henderson v. Adams, 
32 N.E.2d 295, 308 Mass. 333/ 

To change beneficiary of life policy 
there must be substantial compliance 
with policy provisions regulating 
change of beneficiary, and degree of 
compliance required varies. with cir- 
cumstances of particular cases.—Hen- 
derson v. Adams, 32 N.H.2d 295, 308 
Mass. 333. 

To constitute “substantial compli- 
ance’ with provisions of life policy 
regulating change of beneficiary, in- 


sured must have done all in his power i 


to effect change, leaving only some 
ministerial act on part of insurer nec- 
essary to consummate it.—Henderson 
v. Adams, 32 N.H.2d 295, 308 Mass. 333. 

Under provision of group life policy 
that change of beneficiary should not 
take effect until after indorsement of 
certificate by employer, there was no 
valid change of beneficiary, where no 
request was made for surrender of 
certificate by beneficiary until after 
insured’s death, and there was no 
showing that such a request would 
have been refused.—Henderson  v. 
Adams, 32 N.H.2d 295, 308 Mass. 333. 

An intent on part of insured to 
change beneficiary, not acted upon as 
required by policy, is ineffectual and 
upon insured’s death beneficiary named 
in policy acquires a vested right.— 
Henderson v. Adams, 32 N.H.2d 295, 
308 Mass. 333. 

Mich. An insured who retains the 
right to change the beneficiary of life 
policy may do so at his pleasure, but a 
eourt of equity will nullify a change 
of beneficiary which cuts off the rights 
of beneficiary which have become vest- 
ed.—Chrysler Corporation y. Disich, 294 
N.W. 673, 295 Mich. 261. 

Where employee within group life in- 
surance plan exercised right to change 
beneficiary by making his sister bene- 
ficiary instead of his divorced wife, 


wife which court would enforce as 
against sister.—Chrysler Corporation v. 
Disich, 294 N.W. 6738, 295 Mich. 261. 
Mo.App. Where beneficiary of in- 
dustrial policies on life of beneficiary’s 
minor nephew died five years after un- 
explained disappearance of insured, 


‘and her husband continued to pay pre- 


miums and attempted to have himself 
designated as beneficiary, without ap- 
plication for change by nephew, who 
would have become of age by that 
time, and change was purportedly 
made but was not indorsed upon pol- 
icies, administrator or executor of 
nephew’s estate was the only person 
who could sue on the policies after 
seven years’ disappearance of nephew, 
and the husband could not recover. 
Mo.St.Ann, § 1709, p. 3986.—Field v. 
John Hancock Mut. Life Ins. Co. of 
Boston, Mass., 142 S.W.2d 816. 

Where insured and not insurer had 
right to designate beneficiary of in- 
dustrial life policies, there was no ba- 
sis for claiming “estoppel” against in- 
surer in favor of beneficiary’s husband, 
merely because insurer consented: to 
unauthorized designation of husband as 
beneficiary, after death of beneficiary 
and disappearance of insured.—Field 
v. John Hancock Mut. Life Ins. Co. of 
Boston, Mass., 142 S.W.2d 816. 

N.J.Ch. The beneficiary in two life 
policies had privilege of insisting up- 
on a compliance with terms of policies 
to effect a change in beneficiary.—Pru- 
dential Ins. Co. of America v. Mantz, 17 
A.2d 279, 128 N.J.Eq. 480. 

Where purported change of benefici- 
ary in two life policies from stepdaugh- 
ter to wife, whom insured married aft- 
er policies were issued, did not comply 
with terms of policies, and it did not 
appear that insured made every reason- 
able effort to comply therewith, pur- 
ported change was ineffectual and step- 
daughter was entitled to proceeds due 
under the policies—Prudential Ins. Co. 
of America v. Mantz, 17 A.2d 279, 128 
N.J.Eq. 480. 


N.J.Ch. On question of right to 
change beneficiaries, beneficiaries of life 
policy were “donee beneficiaries’ with- 
in classification of contracts for benefit 
of third persons as including contracts 
in which beneficiary is a donee and 
those in which beneficiary is a cred- 
itor of the promisee.—O’Brien v. New 
England Mut. Life Ins, Co., 17 A.2d 
555, 128 N.J.Hq. 590. 

Vhe title of beneficiaries of life pol- 
icy can be defeated only in accordance 
with policy and in manner thereby 

rescribed.—O’Brien vy. New England 

ut. Life Ins. Co., 17 A.2d 555, 128 N. 
J.Eq. 590. 

Infant beneficiaries, not born until 
after issuance of life policy payable to 
insured’s daughter, and in event of her 
decease to her surviving issue, pos- 
sessed a defeasible interest which could 
not be cut off by insured who had not 
reserved right to change beneficiary.— 
O’Brien v. New Engitand Mut. Life Ins. 
Co., 17 A.2d 555,128 N.J.Eq. 590. 

An insured who had not reserved 
right to change beneficiary of life pol- 
icy providing for payment of proceeds 
to insured’s daughter, and upon her 
death to her surviving issue, or to oth- 
er daughters of insured in absence of 
issue, could not defeat rights of daugh- 
ter’s infant children born after issu- 
ance of policy, by exchanging policy, 
upon assignment to insured by daugh- 
ters of their interest therein, for a new 
paid-up policy payable to insured’s 
daughters.—O’Brien vy. New JEngland 
Mut. Life Ins. Co., 17 A.2d 555, 128 
N.J.Eq. 590. J 

An insured could not compel insurer 
to issue to him, in lieu of existing life 
policy, a new paid-up policy payable to 
different beneficiaries, since insurer had 
right to decide for itself what policies 
it would issue.—O’Brien vy. New Eng- 
jJand Mut. Life Ins. Co., 17 A.2d 555, 
128 N.J.Eq. 590. 


‘in insurance policy is subject to revoca- — 
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- NJ.Ch, While beneficiary’s interest — oa 


tion, beneficiary at all times maintains _ 
the right to attack a voidabié change — 
of beneficiary in favor of another per- — 
son.—Koczot v. Travelers Ins. Co., 21 
A.2d 300, 130 N.J.Eq. 106. f : 
In order. to establish a change of 
beneficiary in policy of insuranee, pro- — 
visions of policy to effect such purpose 
must be observed.—Koczot v. Travelers 
Ins. Co., 21 A.2d 300, 130 N.J.Eq. 106. — 
N.Y¥.Sup. Under life policy providing — 
that every change of beneficiary must _ 
be made by written notice to insurer — 
accompanied by policy for indorsement — 
of change thereon and that after such 
indorsement the change will relate back  __ 
to date insured signed written notice — 
of change whether insured is living at 
time of such indorsement or not, if — 
insured authorized change of ene- 2h 
ficiary, original beneficiary’s claim, to Ay ; 
proceeds of policy did not become fixed sy i 
and vested in him on date of insured’s 
death, notwithstanding insurer did not — 
approve change until after insured’s 
death.—Goodman v. New York Life Ins. 
Co., 28 N.Y.S.2d 860, 177 Misc. 14. 
Where an insured has done all with- 
in his power to procure a change of 
beneficiary but dies before completion - 
thereof, the court will give effect to his 
intent since subsequent indorsement of 
change by insurer is regarded as minis- 
terial only.—Goodman vy. New York 
Life Ins. Co., 28 N.Y.S.2d 860, 177 — 
Mise. 14. Ee 
N.D. Where insured was informed 
that he could not change beneficiaries 
on life policy by making his wife bene 
ficiary rather than his parents because 
of loan on policy and assignment, and 
thereafter policy was returned to insur-_ 
ed so that he could have changed bene-— 
ficiaries, but he did not do so for over 
11 years prior to his death, and it ap- 
peared that insured knew shortly prior 
to his death that policy was payable 
to his parents, the proceeds of the 
policy were properly payable to in- 
sured’s parents.—Rasmussen v. Mutual 
ane Ins. Co. of New York, 293 N.W. 


‘a 


Ohio App. Insured’s typewritten — 
statement, which remained in her con- 
tinuous and exclusive possession anHy \ 

her death, that she desired that residue 
of her annuity life insurance be paid 
to her brother, ‘‘who shall divide i 
equally between himself and his daugh- 
ter’, did not charge brother, who was 
named in policy as beneficiary and did ~ 
not know of such statement until after — 
insured’s death, with duty to make ~ 
such division, as statement could not — 
take effect as gift, contract, or decla- — 
ration of trust, but was merely ex- 
pression of desire unaccompanied by _ 
any act giving it juristic significance— 
Union Central Life Ins. Co. v. Mac | 

Brair, 31 N.H.2d 172, 66 Ohio App. 144. 


Pa.Com.Pl. Where an insured fins 6 
tends to change beneficiary on life ins 
surance policy, and makes every rea-— 
sonable effort to carry out intention, 
such change is effective as against rival ~ 
claimants to the fund, even though the a 
policy and notice of change was not de- 
livered to the home of the company un- : 
til after the death of the insured.— — 
Jones v. Connecticut Mut. Life Ins. Co., 
34 Luz.L.Reg.Rep. " 

As above where one insured desig- 
nates, on the usual form, a change of 
beneficiary, such change received by the 
local agency April 4 and by the home 
office April 6, but the insured died April 
5, and where insurance company had 
paid the money with interest into Court 
and issue framed with administrator as 
plaintiff, and other claimants as defend- 
ants.—Jones v. Connecticut Mut. Life 
Ins. Co., 34 Luz.L.Reg.Rep. 350. 

Pa.Orph. In order to effect a change 
in the beneficiaries named in an insur- 
ance policy the method prescribed in 
the policy must be complied with. A 
mere expressed, but unexecuted intent 
to change the beneficiaries is not suf- 
ficient and the necessary preliminary 
steps for the making of the change 
must be taken and all the conditions 
complied with.—In re Klep’s Estate, 
23 Hrie 167. 


f 
y 
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§ 347 

' 'Tex.Civ.App. Where insured substi- 

tuted as beneficiary of life, accident, 


and health policy a person who had no 
insurable interest for insured’s daugh- 
ter originally named as_ beneficiary, 
daughter was entitled to proceeds of 
policy upon insured’s death.—National 
Life & Accident Ins. Co. v. French, 144 
S.W.2d_ 653. : 

Va. Provisions of an insurance pol- 
icy requiring written notice of an as- 
signment or a change of beneficiary to 
be given to insurer are for insurer's 
benefit.—Fidelity & Deposit Co. of 
Maryland y. Moore, 14 S.H.2d 307, 177 
Va. 341. 

349 


§ 
N.D. Where a life policy \reseryes 
to the insured the right to change the 
beneficiary, the designated beneficiary 
acquires no vested interest therein, and 
the insured may change the beneficiary 
at will—Rasmussen y. Mutual Life 
Ins. Co. of New York, 293 N.W. 805. 
An insurer may waive strict compli- 
‘ance with life policy provisions relating 
iit to the changing of beneficiaries in so 
ei far as its right to object to the change 
is concerned.—Rasmussen_ v. Mutual 
Life Ins. Co. of New York, 293 N.W. 
805. 

W.Va. Where application for life 
_ policy reserved to insured the right to 
change beneficiary, and policy through 
admitted oversight in preparation did 
not reserve right to change beneficiary, 
and insured thereafter requested change 
of beneficiary, and insurer with in- 
 sured’s consent attached rider to policy 
stating the right to change beneficiary 
was reserved and designating insured’s 
estate as beneficiary, administrator of 
Jinsured’s estate, and not brother named 
in application as beneficiary, was enti- 
_ tled to proceeds of policy.—Castellina 
_y. Vaughan, 11 S.H.2d 536. 


; § 350 
Ala. Life policy provision requiring 
. ehange of ben ficiary to be in writing 
executed by insured and presented to 
insurer is for protection of insurer, may 
be waived, and is ‘‘waived’’, when in- 
- surer raises no question with respect 
a thereto, takes the position of a stake- 
- holder and leaves the claimants to liti- 
gate their claims as between themselves. 
ie _ —Phillips v. Phillips, 198 So. 132. 
f NY Where the right to change the bene- 
. ficiary of a life policy is reserved, the 
‘named beneficiary has no ‘‘vested right” 
iy before death of insured, and a change 
of beneficiary, as between claimants, 
may be made by gift of policy to an- 
other than the named beneficiary, with 
intent to presently pass the title to the 
donee, and make the donee beneficiary 
of the policy, without the necessity of 
a writing, but a completed gift must 
- appear.—Phillips v. Phillips, 198 So. 
f 13 


§ 354 

€.0.A.La. Under Louisiana law, the 
proceeds of life policies are entitled to 
an absolute exemption from payment 
of debts, without limitation on amount 
- thereof or exercise of any election. Act 
La. No. 189 of 1914.—Hogan v. Hall, 
Peels Had) 247. 

, C.C.A.Ohio. Under Ohio statute ex- 
empting all contracts of life insurance 
and proceeds thereof, except premiums 
paid in fraud of creditors, from claims 
of creditors, creditors have a remedy 
- where premiums have been paid with 
‘intent to delay, hinder and defraud 
ereditors, and question of intent is one 
of ultimate fact to be determined upon 
consideration of attending facts, such 
as question of insolvency of insured, 
insured’s attitude toward his debts, 
amount of debts, insured’s prospective 
ability to liquidate debts, whether pol- 
icy was issued before or after insol- 
vency, cash surrender value thereof, 
and whether insured in good faith 
intended to provide by moderate premi- 
ulus, some protection to persons having 
a natural claim on insured’s bounty. 
Gen.Code Ohio, § 9394.—Doethlaff v. 
Penn Mut. Life Ins. Co., 117 F.2d 582. 
D.C.Ky. The rights of a beneficiary 
named in a life policy are protected 
against the claims of the decedent’s 
representative or a creditor. Ky.St. § 
655.—Fidelity & Columbia Trust Co. v. 
Glenn, 39 F.Supp. 822. 
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Conn. Assignee of original benefici-— 


ary of life policy could not claim a lien 
for premiums paid in the absence of 
evidence showing the amount or num- 
ber of premiums paid by the original 
beneficiary. Bachrach v. Herrup, 20 
A.2d 395, 128 Conn, 74. 

Ill.App. The proceeds of life insur- 
ance are not an ‘‘asset’? even to in- 
sured, and insured’s creditor can have 
no right where the insured possessed 
none.—Vieth v. Chicago Title & Trust 
Co., 30 N.H.2d 126, 307 IlLApp. 99. 

IlApp. Exemption act which be- 
came effective July 1, 1937, and which 
provides, in effect, that cash value of 
life policy shall be exempt from execu- 
tion, attachment, garnishment or other 
process for debts or liabilities -of in- 
sured incurred subsequent to the ef- 
fective date of the act did not apply to 
a judgment, recovered after the effective 
date of the act, for coal, which insured 
by false representations induced plain- 
tiff to sell to insured on credit prior to 
the effective date of the act, since the 
word “debt” means that which one is 
bound to pay to another or to perform 
for his benefit, a sum of money due 
from one peraon to another, whereas 
the term “‘liability” meang the state of 
one who is bound in law and justice 
to do something which may be enforced 
by action. Smith-Hurd Stats. c. 73, § 
850,—Fidelity. Coal Co. v. Diamond, 34 
N.E.2d. 123, 310 Ill.App. 387. 

N.Y.App.Div. A party who paid pre- 
miums on policy on life of decedent 
was entitled to a lien on the proceeds 
of the policy to the amount of premi- 
ums paid, but, in’absence of an agree- 
ment entitling him to receive the face 
of the policy, the party was not en- 
titled to the proceeds.—_In re Hgan’s 
Estate, 21 N.Y.S.2d 200, 259 App.Div. 
ene reargument denied 22 N.Y.S.2d 


N.Y¥.App.Div. Where plaintiff obtain- 
ed a judgment for alimony and divorce 
against her former husband in March, 
1923, plaintiff was an “existing credi- 
tor” of husband on March 31, 1927, 
which was date when statute respecting 
rights of creditors and beneficiaries un- 
der life insurance policies became effec- 
tive, since obligation to pay. alimony 
was a “continuing obligation” on hus- 
band’s part from time of entry of de- 
eree. Insurance Law, § 55-a, as added 
by Laws 1927, c. 468.—Holmes y. John 
Hancock Mut. Life Ins. Co., 28 N.Y.S. 
2d 94, 262 App.Div. 99, modifying 23 
N.Y.S.2d 36. 


Where plaintiff, who had obtained 
judgment against her former husband 
for divorce and alimony in 1923, had 
no right as a creditor under Domestic 
Relations Law to resort to proceeds of 
husband’s life policy to satisfy claim 
for alimony on March $1, 1927, which 
was date when Insurance Law_provi- 
sions respecting rights of beneficiaries 
and creditors under life policies became 
effective, and husband’s second wife 
had been made beneficiary by endorse- 
ment in June 1932, plaintiff could not 
recover proceeds of policy after hus- 
band’s death to satisfy judgment ob- 
tained against husband in October, 
1938, for alimony accruing from May, 
1933. Domestic Relations Law, § 52; 
Insurance Law, § 55-a, as added by 
Laws 1927, ec. 468—Holmes v. John 
Hancock Mut. Life Ins. Co., 28 N.Y.S. 


2d 94, 262 App.Div. 99, modifying 23 
N.Y.S.2d 36. 
Where plaintiff obtained judgment 


against her former husband for divorce 
and alimony in 1923, and on March 81, 
1927, which was date when Insurance 
Law provisions respecting rights of 
ereditors and beneficiaries under life 
policies became effective, husband’s life 
policy was payable to plaintiff, if liv- 
ing, otherwise to husband’s second 
wite, if living, plaintiff, on March 381, 
1927, had no right, as a_ ‘creditor’, 
under Domestic Relations Law, to re- 
sort to proceeds of policy to satisfy 
claim for alimony. Domestic Relations 
Law, § 52; Insurance Law, § 55-a, as 
added by Laws 1927, c. 468.—Holmes 
vy. John Hancock Mut. Life Ins. Co., 
28 N.Y.S.2d 94, 262 App: Div. 99, modi- 
fying 23 N.Y.S.2d. 36. 

Where, on March 31, 1927, which was 


ae! 


2d-94, 262 App.Div. 99, modify 
N.Y.S.2d 36. y 
Where insured under participating 


life policies proving that dividends 
under policies could be taken in cash, 
applied in abatement of premium pay- 
ments, or left on deposit with insurer 
to accumulate with interest payable 
with policies or withdrawable in cash 
on demand, elected to apply all divi- 
dends each year on reduction of premi- 
um on one policy and to leave divi- 
dends on other policy upon. deposit 
with insurer, the net premium was to 
be taken as basis for determining 
whether more than $500 in premiums 
was paid angually within meaning of 
provision of ‘Domestic Relations Law 
authorizing a married woman to cause 
her husband’s life to be insured and 
giving creditors a right of limited 
participation in proceeds of policy. 
Domestic Relations Law, § 52.—Holmes 
v. John Hancock Mut. Life Ins. Co., 28 
N.Y.S.2d 94, 262 App.Div. 99, modify- 
ing 23 N.Y.S.2d 36. 

Where participating life policies car- 
ried by plaintiff's former husband, 
against whom plaintiff obtained judg- 
ment for divorce and alimony in 1923, 
antedated enactment of statute respect- 
ing rights of creditors and _bene- 
ficiaries under life policies, and policies 
provided that aiccumulations of divi- 
dends thereunder were payable with 
policies upon insured’s death, and pol- 
icies were payable to husband’s second 
wife, plaintiff, who procured judgment 
for alimony against husband in 1938, 
was not entitled to amount of dividends 
accumulated on policies and remaining 
in insurer’s hands at time of husband’s 
death, since policy provisions respect- 
ing payment of accumulations govern- 
ed and accumulations passed to bene- 
ficiary. Domestic Relations Law, § 
52; Insurance Law, § 55-a, as added 
by Laws 1927, c. 468.—Holmes v. John 
Hancock Mut. Life Ins. Co., 28 N.Y.S. 
2d 94, 262 App.Div. 99, modifying 23 
N.Y.S.2d 36. 

Evidence was insufficient to estab- 
lish a contract by plaintiff's former 
husband to keep husband’s life policy 
in foree for plaintiff’s benefit as long 
as plaintiff lived and remained unmar- 
ried, and hence plaintiff, who was not 
named as beneficiary in policy at time 
of husband’s death, was not entitled 
to proceeds of policy on theory of con- 
tract.—Holmes vy. John Hancock Mut. 
Life Ins. Co., 28 N.¥.S.2d 94, 262 App. 
Div. 99, modifying 23 N.Y.S.2d 36. 


_ N.Y.App.Div. Under statute provid- 
ing for exemption of proceeds of in- 
surance policies, but providing that 
rights of creditors whose claims were 
incurred before effective date of such 
statute should be governed by prior 
law, prior law was controlling as re- 
spects rights of insured’s judgment 
creditor to prevent insured from pro- 
curing loans on policies and indorsing 
checks to his wife. Insurance Law, §§ 
55-a, 166, subd. 5.—Resourece Holding 
Corporation y. Friedman, 28 N.Y.S.2d 
529, 262 App.Div. 879. 


N.Y.Sup. The purpose of provision 
of Domestic Relations Law authorizing 
a married woman to secure insurance 
on husband’s life, which gives creditors 
right of limited participation in pro- 
eeeds of Hfe policies, was to overcome 
the disabifity of a married woman to 
contract in her own name or to hold or 
dispose of her separate property. Do- 
mestic Relations Law, § 52.—Holmes y. 


Tye 


second wife, as beneficiary, was enti- 


policies in which insur 
$601.45, and insured’s first wife was a 


creditor of insured prior to statutory 


provision withdrawing from creditors 
statutory right of participation in that 


portion of proceeds of policies on debt- 
ors’ lives which was purchased by ex- 


cess of annual premium above $500, 


tled to such part of proceeds as was 
purchased by original payment of $500 
of the first annual premiums, together 
with such dividends as had been earned 
and unpaid upon such part of the pro- 
ceeds, and the balance of the proceeds 
and unpaid dividends should be paid 
to first wife in her representative ca- 
pacity for the benefit of herself and 
any other pre-existing creditors. In- 
surance Law, § 55-a; Domestic Rela- 


tions Law, § 52.—Holmes v. John Han- 
pack Mut. Life Ins. Co., 23 N.Y.S8.2d 


Tenn. The proceeds of life insurance 
policies, not having been specifically set 
apart by insured, who controlled hos- 
pital for payment of his debts, were 
exempt to his widow, so as to preclude 
set-off of amount of hospital corpora- 
tion’s bonds, purchased by insurance 
company against its liability on policies, 
notwithstanding insured’s improper 
handling of hospital’s affairs or his neg- 
ligence in failing to see that its books 
were properly kept, in absence of claim 
that insurance was bought and paid for 
by insured with money abstracted from 
hospital’s funds. Code 1932, § 8456.— 
John Bouchard & Sons Co. v. Nashville 
Protestant Hospital, 146 S.W.2d 956. 


§ 355 

D.C.Wis. An embezzler is a “con- 
structive trustee,” and trust beneficiary 
is entitled to proceeds of life insurance 
policy, premiums on which were paid 
out of embezzled funds, 
proportion of such proceeds as amount 
of such funds so used compared to 
total sum used for premium payments. 
—Westphal v. Kansas City Life Ins. 
Co., 37 F.Supp. 300. 

Tex.Civ.App. Where insured verbal- 
ly agreed with son that if son would 
pay premiums on a fraternal life pol- 


- icy insured would make son beneficiary 


and maintain policy in that condition 
and son made premium payments in 
pursuance of such agreement until in- 
sured named daughter as beneficiary 
and at time beneficiary was changed 
insured did not have sufficient mental 
ability to understand nature of trans- 
action, son was entitled to recover all 
proceeds of policy that were payable 
to beneficiary except amount of the 
premiums that were paid by daughter 
after beneficiary was changed.—Koenig 
v. Grand Lodge of Order of Sons of 


Herman, 148 S.W.2d 222, error dis- 
missed, judgment correct. 
See Northern Life Assur. Co, v. 
Houde [1940] 4 Dom.L.R. 820. 
§ 357 
C.C.A.Mo. Where beneficiary of life 


policy declined insurer’s offer of judg- 
ment for amount of policy with inter- 
est at 6 per cent. from date of receipt 
of proof of death and prevailed in her 
action to recover damages for vexa- 
tious delay in payment of policy, bene- 
ficiary was entitled to interest from 
date of receipt of proof of death to 
date of verdict, and was not limited to 
interest until date of insurer’s offer 
of judgment. Mo.St.Ann. § 5929, p. 
4515.—_New York Life Ins. Co. v. Cal- 
houn, 114 F.2d 526. 

D.C.Mass. Where only person who 
would have been entitled to enforce a 
life policy governed by Massachusetts 
law, if policy was in effect when_in- 
sured died, was a woman described as 
beneficiary in policy by name and by 


the words ‘‘wife of the insured,” a re- 


lease executed by such woman dis- 
charged insurer of all liability under 
policy, notwithstanding such woman 
was not in fact the wife of insured. 
—Prudential Ins. Co. of America yY. 
Fabiano, 39 F.Supp. 386. 


or to same. 


aot Z 4 A 
Ark. In insurer's action to recover 


ms on excessive’ payments made under life 
e second | 
wife was named beneficiary aggregated 


policies containing provisions limiting 


benefits to what premiums would have 


purchased at insured’s true age, evi- 
dence justified recovery on ground that 
insured was not born in 1882, as stated 
in applications for insurance, but was 
born not later than 1878.—Ponder v. 
Jefferson Standard Life Ins. Co., 143 
S.W.2d 1115. 

Where it was shown that insured was 
born in 1878 and not in 1882, as stated 
in applications for insurance, and ben- 
eficiary received payments under poli- 
cies on basis that insured was born in 
1882, insurer was not precluded from 
recovering excessive payments of insur- 
ance on ground that payments were 
voluntarily made, since the payments 
were made under a misapprehension of 
fact, induced by the false statements 
as to age of insured.—Ponder v. Jef- 
Be Life Ins. Co., 143 S8.W. 


§ 363 { 
C.C.A.W.Va. In property insurance, 
insurer who has been required by con-, 
tract to indemnify insured for actual 
loss is entitled to be subrogated to in- 


sured’s legal rights at time of loss — 


against tort-feasor, in view of close 
connection between principles of in- 
demnity and of subrogation, but where 
the indemnity feature is not present, as 
in life or accident insurance, the sub- 
rogation feature has no application.— 
Crab Orchard Improvement Co. Vv. 
Chesapeake & O. Ry. Co., 115 F.2d 277, 
affirming 33 F.Supp. 580. 


§ 364 

C.C.A.Ill. An agreement by an _ in- 
surance company to assume the risks 
of a retiring company and to protect 
it from liability on policies thus as- 
sumed is an agreement of ‘“reinsur- 
ance.’-—Sachs v. Ohio Nat. Life Ins. 
Co., 116 F.2d 118, certiorari denied 
Ohio Nat. Life Ins. Co. v. Sachs, 61 
S.Ct. 828. 

An Illinois insurance company has 
implied power to procure reinsurance 
by transfer of its assets.—Sachs Vv. 
Ohio Nat. Life Ins. Co., 116 F.2d 113. 
certiorari denied Ohio Nat. Life Ins. 
Co. v. Sachs, 61 S.Ct. 828. 

Generally, at common law, a corpo- 
ration authorized in general terms to 
engage in the insurance business had 
power to write reinsurance, and hence 
no empowering or validating legisla- 
tion is required before an insurance 
company may enter into a reinsurance 
contract as reinsurer or as reinsured.— 
Sachs v. Ohio Nat. Life Ins. Co., 116 
F.2d 1138, certiorari denied Ohio Nat. 
Life Ins. Co. y. Sachs, 61 S.Ct. 828. 


Tl. Under reinsurance agreement be- 
tween receiver of plaintiff life insurer’s 
insolvent reinsurer and defcndant re- 
insurer whereby defendant reinsured 
and assumed as of November 15, 1933, 
insolvent’s liability under all policies 


and contracts of insurance, including 
all reinsurance contracts in force on 
insolvent’s books on that date and 


permitting defendant to continue, dis- 
continue or replace any reinsurance 
agreement between insolvent and any 
other company, ‘‘reinsurance contracts” 
in former provision meant ‘reinsur- 
ance policies” and “reinsurance agree- 
ment” in latter provision meant ‘‘re- 
insurance treaty’, and latter provision 
was not a condition or limitation to 
former.—Pioneer Life Ins, Co. v. Alli- 
ance Life Ins. Co., 30 N.H.2d 66, 374 
Ill. 576, reversing 25 N.H.2d 831, 304 
IlL.App. 13. 

Under reinsurance agreement between 
receiver of plaintiff life insurer’s in- 
solvent reinsurer and defendant rein- 
surer whereby defendant reinsured and 
assumed ag of November 15, 1933, in- 
solvent’s liability under all policies 
and contracts of insurance, including 
all reinsurance contracts in force on 
insolvent’s books on that date, the re- 
insurance and assumption by defendant 
was not restricted to individual policy- 
holders to the exclusion of insurance 
companies, particularly where defend- 
ant by its own acts demonstrated that 
it had assumed reinsurance policies is- 


4 eh Ly tee f i EN Rides 
§§ 360-362 sued pursuant to a treaty between 


laintif€é and insolvent.—Pioneer Life 
ns. Co. v. Ailiance Life Ins. Co., 30 
N..2d 66, 374 Ill, 576, reversing 25 N. 
H.2d 831, 304 LlApp. 13. ; 
Where plaintiff life insurer by as- 
senting in manner prescribed became ~ 
a party to reinsurance agreement be- — 
tween receiver of plairtiff’s insolvent — 
reinsurer and defendant  reinsurer — 
whereby defendant reinsured and as- — 
sumed as of November 15, 1933, insol- 
vent’s liability under all policies and 
contracts of insurance, including all 
reinsurance contracts in force on in- 
solvent’s books on that date, plaintiff, 
which could have recovered against i 
solvent on a reinsurance life policy f 
$24,000 outstanding and in full force’ 
as an obligation of insolvent on No- 
vember 15, 1933, had insolvent not . 
gone into receivership, could recover 
against defendant.—Pioneer Life Ins 
Co. y. Alliance Life Ins, Co., 30 N.E 
2d 66, 374 Ill. 576, reversing 25 N.H 
2d 831, 304 Ill.App. 13. ape 


Where plaintiff life insurer failed 
file a claim against the receiver 
plaintiff's insolvent reinsurer for 
amount to its credit on day when re 
ceiver was appoiited and thus accepte 
a-reinsurance agreement between re- — 
ceiver and defendant reinsurer and also. 
assigned unconditionally to defendant — 
its claim against insolvent, a binding 
contractual relation between plaintift 
and defendant came into existence, and _ 
defendant’s promise to assume plain-— 
tiff's claim was supported by an ade-. 
quate consideration recited in agr 
ment as transfer and assignment to de 
fendant by receiver of insolvent’s busi 
ness and assets, including claim whic 
plaintiff might have asserted agains’ 
receiver.—Pioneer Life Ins. Co. vy. Alli 
ance Life Ins. Co., 30 N.H.2d 66, 3 
Ill. 576, reversing 25 N.H.2d 831, 3 
Tll.App. 13. ane 
Where reinsurance life policy issu 
to plaintiff life insurer incorporat 
terms of a prior reinsurance treaty be 
tween plaintiff and reinsurer as part 
of its terms, but policy was a separate 
contract bearing a special number and 
was a facultative cession, abrogation 
of treaty by receivership of reinsure 
did not abrogate policy, as again i 
contention that individual reinsurance  § ~ 
policies together with treaty formed — 3 
an indivisible contract, and under re- 
insurance agreement between receiver 
and defendant reinsurer making ample 
provision for payment by defendant of 
obligations which plaintiff’s reinsurer — 
would have been required to satisf: 
had it not gone into receivership, plai 
tiff could recover from defendant on re 
insurance policy assumed by defenda 
—Pioneer Life Ins. Co. y. Allianve 
Ins. Co., 30 N.H.2d 66, 374 Ill. 576 
neverping, 25 N.H.2d 831, 304 IllApp 


§ 365 
C.C.A.Ill. Reinsurance agreement by 
which Ohio insurance company assumed 
liabilities of Illinois insurance company 
was not invalid because agreement, 
though approved by superintendent of 
insurance, was not submitted to and 
approved by commission, notwithstand-— 
ing mandatory form of Ohio statute 
relating to reinsurance, in view of ad- 
ministrative construction by insurance — 
authorities of Ohio, and long period. 
of time during which ugreement had — 
remained effective. Gen.Code Ohio 1926, 
§§ 617, 9351-9355, 9357, 9358, 9385.— aN 
Sachs vy. Ohio Nat. Life Ins. Co., 116 
¥.2d 113, certiorari denied Ohio Nat. ~ 
Life Ins. Co. v. Sachs, 61 S.Ct. 828. ‘B 
A reinsurance agreement in which 
Ohio insurance company agreed to pay 
cash and assume liabilities of Illinois 
jnsurance company in consideration of ig 
transfer of life policies was not “ultra 
vires” of the Ohio company in so far 
as it allegedly obligated the Ohio com- 
pany to discharge superadded liability 
which subsequently accrued against Il1- 
linois company as owner of state bank 
stock, notwithstanding Ohio statute 
against acquisition of bank stock by 
insurance companies. Gen.Code Ohio 
1926, §§ 9357, 9358, 9385.—Sachs vy. 
Ohio Nat. Life Ins. Co., 116,¥.2d 113. 
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certiorari denied Ohio Nat. Life Ins. Co. 
v. Sachs, 61 S.Ct. 828. 

Mo.App. The statute providing that 
Superintendent of State Insurance De- 
‘partment shall mail to holders of dis- 
solved life insurance company’s policies, 
reinsured by another company, a cer- 
tified copy of decree approving rein- 
surance contract, without prescribing 
result of failure to give such notice, 
must be taken as ‘‘directory” only and 
not ‘‘mandatory”’, so that such notice 

ui! is not essential to force of agreement. 

eae Mo.St.Ann. § 5953, p. 4538.—Johnson 
vy. American Life & Accident Ins. Co., 
145 S.W.2d 444. 

oe Tex.Civ.App. Where 

a |: pie by nonresident insurer not li- 

: ensed to do business in Texas was 

7 assumed by an insurance company 


life policy is- 


whose assets and liabilities were as- 
sumed by third corporation and insur- 
ance company which first assumed the 
life policy accepted payment of premi- 
ums, that assumption agreement was 
ultra vires could not be asserted as a 
_ defense in an action on the policy.— 
Monarch Mut. Life Ins. Co. vy. Aldrete, 


aa 


¥ 


a 149 S.W.2d 1091, error dismissed, 
judgment correct. 
, ©.C,A.Cal, Construing a contract be- 


Ry tween insurance commissioner and com- 
f pany assuming the liabilities of in- 
r solvent insurer against the assuming 
; company, as if it were a policy issued 
: to insured, was error since rule of in- 

Fi terpreting ambiguities against insurer 
i -- was _inapplicable-—General American 

Life Ins. Co. v. Stephens, 121 F.2d 218. 
~ A eontract between insurance com- 
missioner and company assuming lia- 
 \ bilities of insolvent company, providing 

__—s for lien of 50 per cent. of the terminal 

reserve on each policy, should be in- 
terpreted under ordinary rules of con- 

struction in determining whether such 
lien should extend to “cash coupons” 
issued under premium reduction plan 

_ and standing to the credit of the policy, 
and appraisal of expert testimony and 
admissibility of evidence affecting such 

eonstruction should not be controlled 
by any rule of interpretation adverse 
to insurer.—General American Life Ins, 

‘ Co. v. Stephens, 121 F.2d 218. 


‘ nder agreement between insurance 
-/ commissioner and company assuming 
liabilities of insolvent insurer, provid- 
ing for lien of 50 per cent. on terminal 
“reserve as “established in the accounts 
of the old company,’ court erred in ex- 
cluding document and testimony show- 
ing that reserve for “cash coupons” is- 
sued under premium reduction plan was 
\ computed in accounting made for pur- 
pose of report to the insurance commis- 
sioner, on ground that ‘accounts’ must 
be interpreted as accounts other than 
' those made for official reports tending 
to sustain contention favorable to in- 
surer, and that individual policy cards 
an showed no _ reserve at all.—General 
i American Life Ins. Co. v. Stephens, 121 
fy : , F.2d 218. 
P Where agreement between insurance 


, 
‘ 
it 

* 
¥ 


4) 
1 
vs 


_ + commissioner and company assuming 
: obligations of insolvent insurer provid- 


tug ed for lien of 50 per cent. of the 
‘a ‘ferminal reserve on each policy’ as 

established in the accounts of the old 
ay company, court erred in construing the 


quoted phrase, notwithstanding conflict 
in expert testimony on its customary 


“ interpretation, as meaning that any re- 

ae serve for coupons was outside the ter- 

minal reserve phrase.—General Ameri- 

by sie Life Ins, Co. v. Stephens, 121 F.2d 
218. ; 


+ In agreement between insurance com- 
, missioner and company assuming obli- 
gations of insolvent insurer providing 

4 for lien of 50 per cent. on the “terminal 
reserve on each policy” as established 
. by accounts of the old company, the 
quoted phrase included any amount for 
coupon liability arising under premium 
reduction agreement which was shown 
to have been established by computa- 
tion on the company’s accounts as a 


reserve for that purpose.—General 
American Life Ins. Co, v. Stephens, 121 
F.2d 218. 

N.Y¥.Sup. Where reinsurance agree- 


ment provdded that various risks were 


‘ \» 
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to be brought within agreement by of-- 


fer and acceptance, only one contract 
of reinsurance was entered into, and 
each offer and acceptance did not con- 
stitute a separate contract of reinsur- 
ance.—In re Consolidated Indemnity & 
Insurance Co., 28 N.Y.S.2d 472, 176 


Mise. 490, affirmed 28 N.Y.S.2d 710, 
262 App.Div. 724, appeal granted 29 
N.Y.S.2d 148, 262 App.Div. 833. 


Salvage collected under reinsurance 
agreement providing reinsurer and re- 
insured should share any salvage or 
recovery made by either on account of 
loss on reinsured risk, constitutes a 
“trust fund” and a fiduciary relation- 
ship is created in respect to such sal- 
vage.—In re Consolidated Indemnity & 
Insurance Co., 28 N.Y.S.2d 472, 176 
Mise. 490, affirmed 28 N.Y.S.2d 710, 
262 App.Div. 724, appeal granted, 29 N. 
Y.S.2d 143, 262 App.Div. 833. 

Tex.Civ.App. Where life policy is- 
sued by nonresident insurer was as- 
sumed by an insurance company whose 
business was taken over by a third 
company without knowledge or consent 
of insured, rights of insured were not 
destroyed by intercompany transactions 
and third company became liable for 
benefits payable under policy including 
penalties and attorney’s fees. Vernon’s 


Ann.Civ.St. art. 4736.—Monarch Mut. 
Life Ing. Co. v. Aldrete, 149 S.W.2d 
eee error dismissed,, judgment cor- 
rect. 


Where life policy was issued by non- 
resident insurer having no permit to 
do business in Texas and policy was 
assumed by resident insurance company 
whose liabilities and assets were taken 
over by a third company, and death 
benefits were not promptly pai on 
death of insured, third company was 


liable for attorney’s fees and penalties 


under statute providing for the prompt 
payment of losses which statute became 
part of the contract. Vernon’s Ann.Civ. 
St. arts. 4736, 4859f, § 19.—Monarch 
Mut. Life Ins. Co. v. Aldrete, 149 S.W. 
2d 1091, error dismissed, judgment 
correct. : 
Where life policy issued by nonresi- 
dent insurer not licensed to do busi- 
ness in Texas was assumed by resident 
corporation whose assets and liabilities 
were taken over by third’ company, pol- 
icy was governed by statute relating to 
prompt payment of losses, and could 
not be removed from the operation of 
statute except by agreement by both 
contracting parties by insolvency or 
bankruptcy proceedings, or some action 
on part ot Legislature. Vernon’s Ann. 
Civ.St. art. 4736.—Monarch Mut. Life 
Ins. Co. v. Aldrete, 149 S.W.2d 1091, 
error dismissed, judgment correct. 
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C.C.A.lowa. Under indemnity rein- 
surance contract providing for repay- 
ment of ultimate net loss which rein- 
sured may pay in excess of first $3,000 
and defining “ultimate net loss” as the 
sum actually paid in cash in settlement 
of losses, reinsurer was liable only for 
excess losses actually paid by rein- 
sured, and not for excess liability in- 
curred by reinsured,—Fischer v. Excess 
Ins. Co. of America, 115 B.2d 755, af- 
firming 31 F.Supp. 651. 

Cal.App. Where noncancellable health 
policies issued by old insurance com- 
pany provided for indemnity against 
disability resulting in continuous total 
loss of business time, and rehabilitation 
and reinsurance agreement provided 
that new insurance company did not 
assume liability for disability benefits 
unless disability commenced prior to 
effective date of agreement, and insur- 
ed was disabled from angina pectoris 
and subsequently returned to full-time 
practice of law prior to effective date 
of agreement, and disability resulting 
from cerebral hemorrhage suffered by 
insured after effective date of agree- 
ment was entirely new, disability re- 
sulting from the hemorrhage was not a 
prolongation of disability resulting 
from angina pectoris, and hence in- 
sured could not recover from new com- 
pany benefits for disability resulting 
from hemorrhage. St.1935, p. 540, § 
1010 et seq.—Sanborn v. Pacific Mut. 
Life Ins. Co., 108 P.2d 458, 


¥ ‘ \ j : 
Cal.App. Where rebapiiee 
reinsurance agreement provi 


vided in noneancellable health policies 
issued by old company unless notice 
of claim was filed within 20 days after 
effective date of agreement, appeals to 
California and United States Supreme 
Courts from order approving agree- 
ment did not delay effective date desig- 
nated in agreement, and hence insured, 
filing notice of claim after such effec- 
tive date and before affirmance by 
United States Supreme Court, could not 
recover from new company the dis- 
ability benefits provided in the _ poli- 
cies as originally issued. St.1935, p. 
540, § 1010 et seq.—Sanborn vy. Pacific 
Mut. Life Ins. Co., 108 P.2d 458. 


Where duty of appellate court on 
appeal from order approving rehabilita- 
tion and reinsurance agreement provid- 
ing that new insurance company did 
not assume liability for disability bene- 
fits on noncancellable health policies 
issued by old company unless notice 
of claim was filed within 20 days after 
effective date of agreement was to ap- 
prove or disapprove the agreement, ap- 
pellate court affirming order could not 
rewrite agreement by substituting a 
different date of effectiveness. St.1935, 
p. 540, § 1010 et seq.—Sanborn vy. Pa- 
cific Mut. Life Ins. Co., 108 P.2d 458. 

Mo.App. Where Superintendent of 
State Insurance Department intervened 
in receivership suit against life insur- 
ance company, which was ordered dis- 
solved, another such company’s agree- 
ment, approved in such suit, to rein- 
sure certain policies of dissolved com- 
pany, was made for benefit of holders 
of such policies and became binding on 
one of them on his subsequent assent 
thereto.—Johnson vy. American Life & 
Accident Ins, Co., 145 S.W.2d 444. 


A life insurance policyholder, notified 


of agreement, approved in receivership 
suit wherein company issuing policy 


was ordered dissolved, for reinsurance 
of such policy by another company, is 


not authorized to take any steps to 


change or modify terms of such agree- 
ment, but his only recourse is to ac- 
cept agreement in its entirety or repu- 
diate it with necessary consequences. 
Mo.St.Ann. § 5953, p. 4538.—Johnson v. 
American Life & Accident Ins. Co., 145 
S.W.2d 444. 


One electing to sue on life insurance 
company’s agreement to reinsure policy, 
insuring lives of himself and his de- 
ceased wife, must accept such agree- 
ment as he finds it, and cannot single 
out portions which are’ beneficial to 
him and give him cause of action which 
he would not otherwise possess while 
disregarding defenses afforded defend- 
ant by such agreement, as by provision 


that 100 per cent. lien against policy’s | 


legal reserve and interest thereon 
should be deducted from value used to 
purchase continued or extended term 
insurance.—Johnson’ v. American Life & 
Accident Ins. Co., 145 S.W.2d 444. 


A beneficiary under dissolved insur- 
ance company’s life insurance policy 
cannot recover on another such com- 
pany’s agreement to reinsure policy on 
theory that defendant company ac- 
knowledged that policy was in force 
and waived right to assert validity of 
100 per cent. lien, given it by agree- 
ment against legal reserve of policy, 
by requiring plaintiff to make proof of 
insured’s death, in absence of evidence 
establishing fact that defendant re- 
quired plaintiff to make such proof— 
Johnson vy. American Life & Accident 
Ins. Co., 145 S.W.2d 444, 


Nn LS Lote 

Ala. In injured employee’s equity 
suit for compensation benefits under 
group insurance policy issued to state 
highway department by respondent, 
bill averring that policy was written 
for direct benefit of complainant and 
other employees of such department 
showed that defendant had full, com- 
plete and adequate remedy by action 
at law against respondent to recover 
compensation for alleged injuries and 
hence was without equity. Gen.Acts 


and 
ided that 
new insurance company did not assume 
liability for the disability benefits pro-— 


7 


—.”. 
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b 
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same amount, 
Same person, and were originally pay- 
able to the same beneficiary, insurance 
and benefits provided by later policy 
were the same as those provided by the 
former policy, and it was immaterial 
which policy was made the basis of 
suit by the party originally named as 
beneficiary.—National Life & Accident 
Ins. Co. v. fen at S.W.2d 653. 


Ga.App. The right of insurer to re- 
quire furnishing of due proofs of dis- 
ability as a condition precedent to re- 
covery of disability benefits is a regu- 


latory provision, and does not inhere | 


in substantive merits of cause against 
insurer, but goes only to its enforce- 
ment. Code, § 56-831.—Union Central 
Life Ins. Co. ‘v. Trundle, 15 S.H.2d 


Il.App. In action on life policies, 
which required delivery of policies to 
insurance company prior to institu- 
tion of action on policy, delivery of 
policies was not a “condition preced- 
ent” to institution of action on such 
policies, even though so provided in 
policies—Sezurek v. American Nat. 
ae Co., 32 N.E.2d 1013, 309 I1l.App. 

es 
Tenn.App. The furnishing of proof 
of loss is not ‘condition precedent” 
to bringing of action on life insur- 
ance policy after giving of notice of 
claim thereon to insurer, unless policy 
expressly so provides.—Supreme Lib- 
erty Life Ins. Co. v. Pemelton, 148 
S.W.2d 1, 
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§ 

Ind. In a beneficiary’s action against 
officers of an insurance company, incor- 
porated in Indiana and not authorized 
to do business in West Virginia, to re- 
cover by reason of a death certificate 
issued to a West Virginia resident on 
theory that officers were liable under 
West Virginia statute making them 
personally liable for obligations as- 
sumed by the company in the certifi- 
eate, the Indiana statute of limitations 
applied, though certificate provided 
that no action thereon should be 
brought after expiration of one year 
from time action accrued, since that 
provision was void under Indiana law. 
Code W.Va.1923, c. 34, § 53.—Karval- 
sky v. Becker, 29 N.H.2d 560. 

S.C. In an action to recover on the 
disability benefit payment and waiver 
of premium provisions of a life and 
health policy, a judgment for insured 
for disability benefits for six years be- 
fore commencement of action and for 


. an additional amount representing pre- 


miums paid during six years preceding 
commencement of action with interest 
on the whole amount due, was reversed 
and the cause was remanded with in- 
structions to enter judgment for the in- 
surer.—Bennett v. New York Life Ins. 
Co., 15 S8.H.2d frie red S.C. 498. 


Tenn.App. Generally, where fact of 
death depends on presumption arising 
from unexplained absence of more than 
seven years, cause of action for re- 
covery of life insurance accrues on ex- 
piration of seven-year period.—Nation- 
al Life & Accident Ins, Co. v. Grizzard, 
145 S.W.2d 800. P 

§ 384 

N.Y.App.Div. An insurer could not 
avoid liability under life policies pay- 
able to insured’s executor or adminis- 
trator for breach of condition and 
at the same time claim to have made 
payment of the policies pursuant to 
the facility of payment clauses by 
returning to insured’s widow who had 


172 Misc. 252. 


a OL ei 
“ 


: fuer Go 
Pods eds the premiums 


pai “MeCa 5 
I Co., 25 


Div. 452, affirmin 


g 14 N.Y.S.2d 192, 


Pa. Where life policy provided for 
the payment of benefits on receipt by 
the insurer of due proof of total and 
permanent disability of insured, who 
made oral claim for benefits which 
was rejected, right to recover disa- 
bility benefits was not destroyed by 
payment of premiums after claim was 
rejected.—Astrin v. Metropolitan Life 
Ins. Co., 17 A.2d 887, -841 Pa. 120.) 

Pa.Com.Pl. It is no defense to an ac- 
tion by the administratrix of a de- 
cedent’s estate to recover the proceeds 
of policies of insurance upon decedent’s 
life that plaintiff in fact killed the as- 
sured and that, as well as being ad- 
ministratrix of his estate, she is the 
beneficiary named in the policies: while 
plaintiff might be barred from receiving 
the benefits of the policies, that ques- 
tion is one of distribution for the or- 
phans’ court and does not affect the 
company’s liability to pay the amount 
due on the policies to the administra- 
trix.—Moore vy. Prudential Ins. Co. of 
America, 39 D. & C. 716. 
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N.Y. Where life insurance policy 
contains no express promise by insurer 
to pay proceeds to any designated per- 
son, administrator of deceased insured’s 
estate is party to sue on policy and 
may compel payment.—Howell v. John 
Hancock Mut. Life Ins. Co. of Boston, 
Mass., 36 N.H.2d 102, 286 N.Y. 179, af- 
firming 24 N.Y.S.2d 348, 260 App.Div. 
1042, appeal granted 25 N.Y.S.2d 1002, 
261 App.Div. 836. 

As insurer’s promise in industrial /life 
insurance policies to pay amount due 


to insured’s husband, named therein as ~ 


sole beneficiary, insured’s administrator, 
any relative of insured, or any person 
equitably entitled thereto by reason 
of having incurred expense on insured’s 
behalf, was made to insured and cause 
of action therefor accrued on, not be- 
fore, insured’s death, such _ beneficiary 
as plaintiff in action on policies might 
declare either in his individual capacity 
as beneficiary or in his representative 
capacity as administrator of insured’s 
estate, in absence of contrary provisions 
in policies—Howell v. John Hancock 
Mut. Life Ins. Co. of Boston, Mass., 36 
N.B.2d 102, 286 N.Y. 179, affirming 24 
N.Y.S.2d 348, 260 App.Div. 1042, ap- 
peal granted 25 N.Y.S.2d 1002, 261 
App.Diy. 836. j 


Tex.Civ.App. In action on life pol- 
icy wherein infant beneficiary’s father 
was a party as guardian but express- 
ly disclaimed any interest except as 
guardian, beneficiary’s mother was not 
a necessary or proper party, and hence 
permitting her to testify concerning 
handwriting of insured in letter to 
beneficiary, and admitting the letter 
in evidence, was not error under stat- 
ute prohibiting testimony of party con- 


cerning transaction with or statement’ 


by deceased. Vernon’s Ann.Civ.St. art. 
3716.—Drane vy. Jefferson Standard Life 
Ins. Co., 146 S.W.2d 526, error dis- 
missed, judgment correct. : 
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N.Y.Sup. Where original beneficiary 
brought action on life policy and in- 
surer filed application for an order of 
interpleader substituting the insured’s 
widow as defendant on ground that, 
subsequent to issuance of policy, in- 
sured married and authorized execu- 
tion of instrument designating the wife 
as beneficiary in place of original ben- 
eficiary, and that insurer indorsed 
change of beneficiary on policy after 
insured’s death, application for order 
of interpleader was denied im view of 
fact that insurer claimed right to re- 
duce insurance because of misstate- 
ment regarding insured’s age in appli- 
eation for insurance but the insurer 
was entitled to an order joining the 
widow as a party defendant. Civil 
Practice Act, § 287.—Goodman v. New 
York Life Ins. Co., 28 N.Y.8S.2d 860. 
177 Mise. 14. 
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§ 
App.D.C. In action on life policies, 


oe 


ae 
ffry v. Metropolitan Life | 
N.Y.S:2d -926, 261 App:-» 
pie 3, 1926 


wit 
it, under circumstances inconsistent — 
with his continuation of life, that he 
had not been heard from. since tha 
date, a period of more than seven 
years, that while policy was in effect 
insured was legally dead, and that due 
notice of legal death was furnished to 
insurer, alleged in effect that insurec 
died at approximately the time of his 
disappearance, and complaint was suf- 
ficient to state a claim on which relief 
could be granted as against insurer’ 
motion to dismiss. D.C.Code 1929, 
9, § 31.—Jones v. Metropolitan Lif 
Ins. Co.,, 116 F.2d 555." i 
Ga.App. An insured suing for total 
and permanent disability benefits under 
life policy did not state cause of action 
for recovery of statutory damages, and 
attorney’s fees, in absence of allega- 
tion in original or amended petition ; 
that insured demanded payment and 
insurer refused to make payment 6 me 
days. before suit was brought. Code 


be 


1933, § 56-706.—Massachusetts _ 
pee Ins. Co. v, Montague, 10 S.H.2d 


in application that he had not sough 
medical attention within five years, and — 
that he had falsely stated in applica- — 
tion that he had néver had syphili 
beneficiary’s amendment alleging that 
insured had not answered such ques- 
tions in the application, and had signe 
application without knowing that the 
answers were in the application, par- 
took of the nature of a replication pro- 
hibited by statute and alleged no — dh 
germane new matter which improved : 
beneficiary's cause of action as orig- 
inally laid, and trial judge did not — 
abuse his discretion in dismissing the 
amendment. Code 1983, §§ 81-311, 8 
115.—Glisson vy. Bankers Health & Life 
Ins. Co., 13 S.H.2d 84. Sy 
Iowa. In action to recover disability 
benefit payments under life policy, ad- 
mitted allegations of petition showing 
that 23 days after plaintiff's appoint-. 
ment as guardian and knowledge of 
insured’s insanity, insurer received no- — 
tice and claim of disability showed that 
it was not reasonably possible to give 
earlier notice within policy provision ~ 
excusing failure to give notice within 
required time when not reasonably pos- 
sible, and division of insurer’s answer 
stating that policy lapsed according to 
its terms because more than one year — 
had elapsed between date when premi- | 
um became delinquent and date when ~ 
notice and claim was received was de- 
murrable.—Levitt v. New York Life Ins. 
Co., 297 N.W. 888, 230 Iowa 456. ve 


Where admitted allegations of peti- 2 
tion in action to recover disability 
benefit payments under life policy 
showed that 23 days after plaintiff's ap- 
pointment as guardian and knowledge  —— 
of insured’s insanity, insurer received 
notice and claim of disability within ~ 
policy provision excusing failure to 
give notice within required time when Ve 
not reasonably possible, insurer could 
not successfully argue on demurrer to 
answer that petition was required to | 
allege facts showing that it was not 
reasonably possible for insured’s fath- 
er, referred to as the beneficiary, to 
give notice, since father had no legal 
right to proceed to recover those pay- 
ments. Code 19389, § 10967.—Levitt v. 
New York Life Ins. Co., 297 N.W. 888. 
230 Iowa 456. (> 

N.C. In action for total and perma- Oi 
nent disability benefits provided in in- 
surance policy, discrepancy in com- 
plaint as to time when insured’s total 
permanent disability, began was not © F 
fatal to complaint, since it was suffi-- ~~ 
cient if total permanent disability of 
which notice was alleged had existed 
for such period of time as would en- 
title insured to some benefits under 
contract of insurance.—Sanderson  v. 
AHitna Life Ins. Co., 10 8.E.2d 802, 218 
N.C. 270. ‘ A 

Pa.,Super. Where evidence of plaix- 


a 


 G.0.A.Colo. 


failed to 
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tiff’s knowledge of insured’s unsound 
health when life policy was issued and 
of hig attendance by a physician for a 
serious heart disease within two years 
prior thereto was not admissible under 
insurer’s affidavit of defense, and mat- 
ter of knowledge was not raised or 
made material by any averment in 
plaintiff's statement or reply to new 
matter, it was not material or neces- 
sary for the defense to prove knowl- 
edge until plaintiff interjected into the 
ease evidence material under statute 
concerning insurer’s estoppel to set up 
unsound health, concerning which 
plaintiff had made no averments in her 
pleadings, and hence insurer was not 
ealled on to answer or defend against 
that matter in™its affidavit of defense. 
40 P.S. § 511a.—Albert v. Home Life 
Ins. Co. of America, 14 A.2d 561, 140 
Pa.Super. 549. 

Pa.Com.Pl. The objection that an 
amended statement of claim in an ac- 
tion upon life insurance policies does 
not have copies of the policies attached 
thereto should be rasied by a motion to 


strike off rather than by an affidavit of 
_ defense raising questions of law, if the 


policies were attached to the original 
statement of claim and incorporated in 
the amended statement by reference, 
for, under the circumstances, the objec- 
tion is one of form and not of sub- 
stance.—Moore vy. Prudential Ins. Co. of 


America, 39 D, & C, 716. 


-. Tex.Civ.App. In action for ordinary 
death benetits under life policy contain- 
- ing provision that policy should be non- 
contestable after two years except for 
suicide and fraud, beneficiary was not 
required to negative exceptions relating 


He only to provisions of the policy con- 


cerning additional accidental death ben- 
efits or provisions relating to disability 
benefits.—Monarch Mut. Life Ins. Co. 
vy. Aldrete, 149 S.W.2d 1091, error dis- 
missed, judgment correct. 


; § 394 

 Pa.Com.Pl. The statement of claim 
in an action upon life inp urapce polictes 
_ for accidental death benefits sufficiently 
“avers an accidental death if it alleges 
that the assured died of a pistol shot 


A fired by someone other than himself: 
_~-while a defense might be made that 
the assured requested the wound or 


that his conduct was such that he 


- might ressonably understand that it 


might be inflicted, the plaintiff need not 


- deny such an inference.—Moore v. Pru- 


a Ins. Co. of America, 39 D.& C. 
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In action by beneficiary 

to recover double indemnity on life 
policy, it was incumbent on beneficiary 
to allege facts sufficient to show that 

the loss was a peril insured against, 
or that the loss was within the cover- 
age of the policy.—Mandles v. Guardian 
Life Ins. Co, of America, 115 F.2d 994, 
affirming 32 F.Supp. 619. 


§ 397 
Ga.App. Where petition in suit on 
participating life policy showed that in- 
sured had paid all premiums up to June 

29, 1934, that difference between loan 

value and insured’s indebtedness 

amounted to an equity of $19.49, that 

insured did not know amount of eq- 

uity and could not compute it by re- 

ferring to policy, and that insurer ap- 
plied equity to purchase of extended 

insurance until August 6, 1934, but 
notify insured concerning 
amount of equity or its action in ap- 
plying equity, petition stated a cause 
of action, since insurer had duty of 
notifying insured of amount of equity 
so that he might by a proper payment 
of premium keep policy in force until 
another payment became due.—General 
American Life Ins. Co. v. Butts, 15 
§.H.2d 916. 

Tex.Civ.App. In action for disability 
benefits under life policy, petition al- 
leging that insurer received proof of 
disability sent by insured and accept- 
ed it as the proof required was not 
subject to general demurrer as failing 
to allege that proof of disability was 
“furnished” as required by policy, 
since it was not required that proof 
be filed—Reliance Lite Ins. Co. of 


- than seven years, 
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Pittsburgh, Pa., v. Powell, 152 §.W.2d 
817, error refused. 
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Pa.Com.Pl. The statement of claim 
in an action upon life insurance policies 
is not fatally defective because it fails 
to set forth how the amount claimed 
was arrived at, that being a matter for 
computation by reference to the poli- 
cies.—Moore vy. Prudential Ins. Co. of 
America, 39 D. & C. 716. 
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Ala, In action on life policies issued 
by New York insurance company, plea 
setting up facts contained in other 
pleas, without allegations showing that 
transaction was governed by laws of 
New York and without undertaking to 
set out the law of that state, invoked 
Alabama law.—Equitable Life Assur. 
Soc. of U. S. v. Brandt, 198 So. 595. 

In action on life policies issued by 
New York insurance company, where 
plea raised question of insurer’s right 
to compute interest on policy loan to 
date of default in determining cash 
surrender value for purpose of extend- 
ed term insurance, but in undertaking 
to state the law of New York the plea 
expressed conclusion of what the New 
York courts held, without stating such 
law in positive terms, the question 
would be treated as controlled by Ala- 
bama law.—Equitable Life Assur. Soc. 
of U. S. v. Brandt, 198 So. 595. 

§ 401 i 

Ala. In action on life policy, wherein 
pleas alleged false representations but 
did not allege such representations in 
plaintiff’s presence, replications, which 
did not unconditionally confess aver- 
ments of the pleas which they proposed 
to answer, but made averment on the 
condition ‘if it is stated in said appli- 
cation that the insured’s condition of 
health was good,’’ and averred that in- 
surer’s agent did not ask insured in 
presence of plaintiff if her health was 
good, were demurrable as neither tra- 
versing nor confessing and avoiding the 
pleas.—Prudential Ins. Co. of America 
vy. Herring, 1 So.2d 392. 


402 
Mo.App. In action on life policy, 
where defense set up in answer was 
based entirely on insured’s. actual 
fraud, without allegation of construc- 
tive fraud in accepting and retaining 
policy containing incorrect answers, the 
issue of insured’s failure to discover 
untruthful answers and report them to 
insurer was not in the case.—Longo v. 
John Hancock Mut. Life Ins. Co., 142 
S.W.2d 871. 
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§ 

App.D.C. In action on life policies, 

where amended complaint, filed on 
February 15, 1939, alleged that pre- 
miums were paid until October 8, 1928, 
that on May 8, 1926, insured left his 
domicile with no known intention of 
changing it, under circumstances in- 
consistent with his continuation of 
life, and that he had not been heard 
from since that date, a period of more 
insured could be 
presumed dead under statute, but that 
he died before policy lapsed in 1928 
was required to be shown by allega- 
tion and proof. D.C.Code 1929, T. 
9, § 31.—Jones v. Metropolitan Life 
Ins. Co., 116 F.2d 555. 
_ Ga.App. In_ suit to recover double 
indemnity under life policy, where in- 
surer admitted in its answer that plain- 
tiff had complied with all conditions 
of policy requisite to payment, proof 
of death was not required.—Progressive 
Life Ins. Co. v. Hall, 13 S.H.2d 197, 

Ind. In action on life policy, de- 
fended on ground of material misrep- 
resentations which concealed insur- 
ed’s kidney and heart trouble, it wags 
not necessary to prove that concealed 
ailments caused the heart condition 
that resulted in death, but a reason- 
able causal connection between insur- 
ed’s pyorrhea and the kidney and 
heart trouble was a proper subject 
for inquiry to show whether undis- 
closed ailments were so serious as to 
put a medical examiner on guard for 
further specific inquiry and examina- 
tion before risk should be accepted. 
—New York Life Ins. Co. v. Kuhlen- 
schmidt, 33 N.H.2d 340. 


‘ r ees Ota San Rie c° ply bs 
‘Towa. In action on life insurance 
policy, allegation of defendant’s answe 


that examining doctor’s report to de- 


fendant that insured was fit subject 


for insurance at time of application for | 


policy was secured by insured’s fraud 
was not.sufficient to establish defense, 
but defendant was also required to 
prove that doctor relied on insured’s 
false and fraudulent statements. Code 
1939, § 8770.—Olson v. New York Life 
Ins. Co., 295 N.W. 833. 

Tex.Civ.App. In action to recover 
disability benefits under a life policy, 
insured was required to plead and 
prove a state of facts showing him to 
be entitled to the entire claimed month- 
ly payment of $50, and in that connec- 
tion he was required to plead and 
prove that his claim for disability did 
not come within any of the excep- 
tions, limitations, or exclusions from 
liability provided for in the policy.— 
United Benefit Life Ins. Co. of Omaha 
v. Zwan, 143 S.W.2d 977. 

Tex.Civ.App. 


for accidental death, burden was upon 
beneficiary to allege and prove neces- 
sary elements of accident in order to 
recover double indemnity.—American 
Nat. Ins. Co. v. Williams, 144 S.W.2d 
662. 

Tex.Civ.App. In action on life policy 
providing for payment only of pre- 
miums if insured commits suicide with- 
in two years, the beneficiary had the 
burden of alleging and proving that 
death of insured, who shot himself, was 
by accident.—Langlitz v. American Nat, 
Ins. Co., 146 S.W.2d 484, error dis- 
missed, judgment correct. 

Tex.Civ.App. The clauses usually 
contained in life policies which pro- 
vide that policy shall become void or 
its operation defeated or suspended or 
insurer relieved wholly or partially 
from liability on happening of some 
event or doing or omission to do some 
act are not in a proper sense ‘‘condi- 
tions precedent,’ but if they may be 
properly called conditions, they are 
“conditions subsequent’”’ and matters of 
defense which together with their 
breach must be pleaded and proved by 
insurer to defeat recovery on _ policy.— 
Blue Bonnet Life Ins. Co. v. Reynolds, 
150 S.W.2d 372, error refused. 

Where the general liability of an in- 
surer is limited by special exception 


stated in the policy, as to such excep-- 


tions and as to all conditions precedent 
to liability, burden is on insured or his 


beneficiary to allege and prove that the © 


loss sustained comes within the gen- 
eral liability thus assumed by the in- 
surer and does not come within the 
exception clauses, and that all condi- 
tions precedent have been fulfilled.— 
Blue Bonnet Life Ins. Co. v. Reynolds, 
150 S.W.2d 372, error refused. 
Where life policy contained provision 
making by-laws part of the insurance 
contract and the policy itself was suf- 
ficient to show the essentials of contract 
without adverting to the by-laws, ben- 
eficiary seeking to recover on the poli- 
cy was not required to introduce in 
evidence the insurer’s by-laws, since 


beneficiary was only required to allege, 


and prove that part of the contract es- 
sential to his cause of action.tBlue 
Bonnet Life Ins. Co. v. Reynolds, 150 
S.W.2d 372, error refused. 


Tex.Civ.App. In action on life ingyr- 
ance policy, defendant insurance cor- 
poration, making no effort to plead or 
prove that it was organized under, or 
bad complied with express provisions 
of, statute governing mutual assess- 
ment life insurance corporations, can- 
not avail itself of immunity thereun- 
der from application of 12 per cent, 
penalty and reasonable attorney’s fee 
statutes. Vernon’s Ann.Civ.St. arts. 
4736, 488la; art 4859f, §§ 1-20.—Blue 
Bonnet Life Ins. Co. v. Robinson, 153 
S.W.2d 200. 

_Wash, Claimant under a benefit cer- 
tificate was obligated to show a state 
of facts which would support a finding 
in his favor and that the benefit as- 
sociation was’ liable to claimant under 
their certificate—McKillips v. Railway 
Mail Ass’n, 116 P.2d 330. 


In action on life policy . 
providing for double indemnity benefits . 


a 


= 


: pol 
eg Raver the plea of 
- evidence regarding suicide was prop- 


Life Ins. 
~$o.2d 487. 


nsured’s suicide, 


erly excluded, since there was no al- 
legation to support such proof.—Mutual 
Co. of New York v. Bell, 3 


In action on double indemnity clause 
of life policy, a certified copy of in- 
sured’s death certificate showing death 
by suicide was properly excluded where 
insurer withdrew its plea of suicide.— 
Mutual Life Ins. Co. of New York v. 
Bell, 3 So.2d 487. 

Mo.App. In action on clause of life 
policy providing for payment of acci- 
dental death benefits on proof that in- 
sured died as direct result of bodily in- 
jury effected solely through external, 
violent and accidental means indepenad- 
ently and exclusively of all other caus- 
es, and that accidental death benefits 
would not be payable if death resulted 
directly or indirectly from disease, dis- 
ease is not an “affirmative defense” 


since it can be shown under a general 


issue.—Krug v. Mutual Life Ins. Co. of 
New York, 149 S.W.2d 393. 

Mo.App. In action in Missouri on life 
policy issued and delivered in New 
York providing that no accidental death 
benefits would be paid if death was re- 
sult of suicide, defense that insurer was 
not liable for accidental death benefits 
because death was result of suicide was 
not based upon law of New York, un- 
der which such a policy provision was 
valid, but upon the policy provision it- 
self, ‘and therefore it was competent to 
show New York law, regardless of 
whether it had been pleaded.—Gray v. 
Metropolitan Life Ins. Co., 150 S.W.2d 
563 : 


Pa.Super. Where imsurer in its af- 
fidavit of defense in action on life poli- 
ey averred breach of conditions con- 
cerning sound health and attendance 
within two years by a physician for a 
serious heart disease, and plaintiff in 
reply averred insured’s sound health 
when policy was issued and denied that 
he was then or for a long time previous 
suffering from a serious heart disease, 
all ‘evidence received on behalf of in- 
surer which bore on breach of those 
eonditions in policy was properly ad- 
missible under the pleadings.—Albert v: 
Home Life Ins. Co. of America, 14 A.2d 
561, poe Pa.Super. Re 


§ 40 

S.C. ‘Where plnintit’s alleged cause 
of action against life insurer was pred- 
icated on a signed application for a 
$500 policy on the life of his father 
in which plaintiff was made the bene- 
ficiary, but evidence disclosed that the 
only application for insurance made by 
father to insurer designated another 
person as the beneficiary, plaintiff had 
no cause of action against insurer.— 
Long v. Pilot Life Ins. Co., 13 §.H.2d 
Ao 1964 S'C:- 163. 
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C.C.A.Mo. In action for double in- 
demnity under policy insuring life of 
one who committed suicide, plaintiff, in 
order to avail herself of Missouri stat- 
ute declaring insured’s suicide no de- 
fense to suit on life insurance policy 
issued to citizen of such state, was re- 
quired to establish that policy was ex- 
ecuted in and issued to citizen of Mis- 
souri, though fact that insured resided 
in another state when policy was is- 
sued and delivered did not conclusively 
prove that he was citizen of such state. 
Mo.St.Ann. § 5740, p. 4385.—Bowen v. 
New York Life Ins. Co.. 117 F.2d 298, 
affirming 33 F.Supp. 705. 

N.Y.App.Div. In action on life poli- 
ey, where beneficiary claimed that 
agent who solicited policy and collected 
premium was fully informed as to con- 
dition of health of insured, and that 
therefore company waived provisions 
of policy relating to health of insured, 
burden of proving waiver was on bene- 
ficiary, and beneficiary’s own good 
faith was an essential element thereof. 
—Smith v. John Hancock Mut. Life Ins. 
€o., 23-N.Y.S.2d334. 
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§ 
Mo. An insurer has burden of prov- 


; ean insurer | 


g affirma 6 Naeténie ‘to adbion on life 
policy, that insured was a member of 
a class, which was expressly excluded 
from coverage by life policy. —Johnson 
v. Central Mut. Ins. Ass’n, 143 S.W.2d 
257, reversing 132 S.W.2d 674. 

Mo.App. The rights of an employee 
or his beneficiary, under a group life 
policy issued to his employer, are to 
be determined under the provisions of 
the group policy, so that in an action 
on the group policy burden is on the 
beneficiary to show that the deceased 
employee was insured under such pol- 
icy at the time of his death.—Brown v. 
Equitable Life Assur. Soc, of U. S., 
143 S.W.2d 343. 

Okl. In action on life policy, where 
insurance company pleaded a_ written 
release of liability and plaintiff sought 
to avoid release for fraud in the nature 
of misrepresentations concerning legal 
rights of the party under the policy, . 
burden was on plaintiff to show that 
she was ignorant of such rights and 
had not been in a situation to become 
informed concerning them.—National 
Aid Life Ass’n v. Krow, 107 P.2d 177, 

Pa.Super. Where pleadings in action 
on life policy raised issues concerning 
breach of conditions with respect to 
sound health and attendance within 
two years by a physician for a serious 
heart disease, and plaintiff produced 
evidence that medical examination had 
been waived and that insurer’s agent 
had written application for insurance, 
insurer to prevent recovery was Tre- 
quired to produce evidence not only 
that insured was not in sound health 
when policy was issued and was suf- 
fering from a serious heart disease 
for which he had been attended by a 
physician within two years before ap- 
plication but also that applicant knew 
those facts and concealed them from 
insurer and thus was guilty of fraud. 
40 P.S. § 51la—Albert v. Home Life 
Ins. Co. of America, 14 A.2d 561, 140 
Pa.Super. 549. 

Pa.Super. Insurer asserting nonlia- 
bility on ordinary life certificate on 
ground that insured had falsely war- 
ranted that she was not using intoxi- 
cants to excess had burden of proving 
falsity of warranty regarding excessive 
use of intoxicants.—Gardocki v. Polish 
Nat. Alliance of U. S. of America, 14 
A.2d 604, 141 Pa.Super. 53. 


Where insurer asserted nonliability 
on ordinary life certificate on ground 
that insured’s death was within excep- 
tion that in case of death due to ex- 
cessive use of alcohol of insured who 
had not belonged to insurer for full 
term of two years, beneficiaries could 
receive only sum paid as premiums, de- 
fense was an affirmative one and the 
burden was on insurer to prove that 
death was due to cause specifically ex- 
cepted in policy.—Gardocki v. Polish 
Nat. Alliance of U. S. of America, 14 
A.2d 604, 141 Pa.Super. 538. 

Tex.Civ. App. In action on life policy, 
burden of proving that there was an 
inadequacy of available funds or re- 
sources for the prompt payment of ben- 
efits under policy was upon the insurer. 
Vernon’s Ann.Civ.St. art. 4736.—Mon- 
arch Mut. Life Ins. Co. v. Aldrete, 149 
S.W.2d 1091, error dismissed, judgment 
correct. 

Tex.Civ.App. Generally: burden is on 
plaintiff to prove every fact in issue. 
which is essential to his cause of action 
or right of recovery including his right 
to sue on life policy, but he ig not re- 
quired to negative matters of defense 
set up by insurer, and if he proves suf- 
ficient facts to make out a prima facie 
ease, or if insurer admits all the facts 
necessary to establish such a case, the 
burden is then on insurer to prove all 
matters of affirmative defense set up by 
it or to adduce evidence in rebuttal of 
the plaintiff's prima facie case, especial- 
ly in regard to matters which are pe- 
culiarly “within insurer’s knowledge.— 
Blue Bonnet Life Ins, Co. v. Reynolds, 
150 S.W.2d 372, error refused. 

Tex.Civ.App. An insurer, which 
claimed that by mutual construction of 
life policy contracts parties made the 
date mentioned in policies the maturity 
date of monthiy premiums and not a 


-gbsequent date when policies were 


had burden of establishing b, 
finding such mutual construc- 
Vernon’s Ann,Civ.St. art. 4735 Ph 
subds. 1, 2.—Great Southern Life Ins 
: Peddy, 151 S.W.2d 346, error 
granted. ‘ 
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Mass. Under statute providing fone 
insured’s misrepresentation or ihe 
in negotiation of policy is not material | 
and will not defeat policy unless made — 
with actual intent to deceive or unless — 
matter misrepresented or made a war- 
ranty increased the risk of loss, burden 
was on insurer suing for rescission of 
life policy, to prove actual intent 
deceive or increase in risk of loss. G.L 
(Ter.Ed.) c, 175, § 186.—Metropolitan 
Life Ins. Co. v. Burno, 33 N.H.2d 519), 
309 Mass. 7. 

Mo.App. In action on life pol 
wherein plaintiff made a prima facie 


ltvere 


diabetes three years betore issuance 
policy, plaintiff did not have burde 
proving that insured did not subs 
quently have diabetes, but insurer had ~ 
burden of proving affirmative defense — 
that insured had diabetes when policy 
was issued.—Poignee y. John Hancoc 

Mut. Life Ins. Co., 147 S.W.2d 677. 

Insurer 


for treatment of physical disease anc 
was attended by at least two physi- 
cians, who within two years bere 
date of issue of life policy treated hi 
for a serious disease, made out 
“prima facie case’ of breach of policy 
within voidability clause, in absence of 
indorsement on policy of such at 
dance and treatment, and thereupor 
burden shifted, according to terms o 
policy, to beneficiary suing ther ym 
and it became incumbent on benefic 
to show that attendance or treatm 
was not for a serious disease.—Bro' 
v. Metropolitan Life Ins. Co., 151 8. 
2a-499. ; 
N.¥.Sup. Where defendant insurance 
company in action on policy establishe 
prima facie a breach of policy by show- 
ing attendance of physicians on insure 
plaintiff was bound to offer proof that 
ailment for which insured was treat 
was not serious, —Frieberg y. Metropol 
tan Life Ins. Co., 24 N.Y.S.2d 777. 


Pa.Super. In action on life insurance 
policy providing that it should be 
voidable if insured was patient at any 
institution for treatment of disease © 
within two years before date of policy, 
unless his treatment was not for serious : 
disease, defendant’s proof of numerous 
treatments of insured in certain hospi- 
tal by records thereof shifted to plai 
tiff burden of going forward with ev 
dence to show that such treatments — 
were not for serious disease.—Baum Bye 4 
Metropolitan Life Ins. ad 
486, 144 Pa.Super. 37. 

§ 411 ; A 

Mo.App. In beneficiary’s eH on pals 
life policy, the application for which 
stated that insured assumed no obliga-_ 
tion prior to date of policy nor unless 
insured on that date was in ‘good | 
health, burden was on insurer to prove 
that insured was not in good health 
at time of delivery of policy and to | 
prove defense of misrepresentation.— — 
Chapman v. National Life & Accident — 


Ins. Co., 144 S.W.2d 834. 
§ 412 : 
C.C.A.Mo. The Missouri rule that in 


an action on a life policy insured’s pos- 


session of policy raises presumption i. 
that policy has been delivered and paid : & 
for, or that credit has been given for hi 
premium, and that where defendant’s ints 
testimony is otherwise question is for sie 
jury, does not apply except within im- ee 


mediate boundaries of an insurer and 
insured relationship.—Urseth vy. Sun his 
Life Assur. Co. of Canada, 119 F.2d 

O20. 

D.C.Pa. In action on life policy, the 
burden of proving nonpayment of pre- 
miums is on the insurer.—Geist v, Pru- 
heen Ins, Co. of America, 35 F.Supp. 

0 

Ind.App. Claim of waiver by estop- 
pel in matter of prompt payment of 
premiums must be supported by proof 


wy 
ag 
ee 
Te 


ered as having ‘waived’ time for pay- 


§ 412 


and cannot be pleaded as a substitute 
for policyholder’s own neglect.—Lin- 
coln Nat. Life Ins. Co. v. Sobel, 35 N. 
B.2d 121, ; 
Mo.App. In beneficiary’s action on 
life policy, where issuance and delivery 
of the policy is shown or admitted, bur- 
den of proving lapse of the policy for 
nonpayment of premium is ordinarily 
upon insurer which asserts such de- 
fense, on theory that beneficiary is aided 
by presumption that policy was con- 
tinued in force by payment of premi- 

- ums according to its terms.—Pugliese 
v. Prudential Ins. Co. of America, 142 
$.W.2d 813. 

* Where beneficiaries admitted that 
premium on life policy was not paid 
when due or before expiration of grace 
period, beneficiaries were not aided by 
presumption that premiums were paid 
according to terms of the policy, and 
rule casting burden on insurer to prove 
lapse of poliey for nonpayment of pre- 
mium ‘when due” was inapplicable.— 
Pugliese v. Prudential. Ins. Co. of 
America, 142 §.W.2d 8138. 

If premium on life policy was paid 

to and accepted by insurer after expi- 

ration of grace period as contended by 
beneficiaries, insurer would be consid- 


ment of premium, but burden of prov- 
“ing such payment and acceptance was 
1,2 upon beneficiaries who admitted that 
premium was not paid when due, and 
; insurer did not have burden of estab- 
lishing that premium had not been paid 


prior to insured’s death.—Pugliese v. 
Prudential Ins. Co. of America, 142 S. 
aoa AW20. S13. 


__ Mo.App. Generally, burden of prov- 
ing nonpayment of premiums and con- 


Bis: sequent lapse of insurance is on insur- 


ia 
gh tie AM application where a group policy, 


_ sonnel from time to time, 


er where an ordinary life policy, with 


’ 


a a specifically designated person as the 


- insured, is in suit, but that rule has 


rawn so as to cover a group of em- 
 ployees changing in numbers and per- 
is in suit, 
- and, in the case of a group policy, 
- burden is on the beneficiary to prove 
not only that deceased employee had 
a at some time become insured under the 
group policy, but also that the cover- 


Bee age so extended to him had been con- 


tinued within the provisions of the 
policy until his death occurred.—Brown 
-v. Equitable Life Assur. Soc. of U. S., 
_ . 143 S.W.2d 343. 
~~ Mo.App. In action on life policy in- 
volving only question whether a par- 
ticular premium had been paid, insurer 
had burden of establishing that that 
premium was not paid—Hill v. Con- 


necticut Mut. Ins.-Co, of Hartford, 146 


> $.W.2d 651.- 
5 Mo.App. Where it is admitted by 
beneficiary suing on a life policy that 
a premium was not paid when due, 


general rule which casts upon insur- 


- ance cOmpany the burden of proving 
lapse upon nonpayment is not applica- 


 ble.—Gibson v. Metropolitan Life Ins. 


Co., 147 S.W.2d 1938. 
- Where beneficiary suing on life pol- 
sey admitted that a premium was not 
- paid and pleaded an excuse for its non- 


payment, which would entitle her to 


recover if the allegations therein were 
pe: satisfactorily proven, burden of prov- 
a ing such allegations was upon bene- 
 ficiary, and trial court erred in giving 


x; instruction which cast burden of proof 


with respect to nonpayment of pre- 
mium upon insurance company.—Gib- 
son vy. Metropolitan Life Ins. Co., 147 
8.W.2d 193. 

Pa.Com.Pi, Possession of an insur- 
ance policy by a beneficiary is not 
prima facie evidence of payment of a 
cash consideration upon which the pol- 
icy is based except where the policy 
itself contains a formal receipt for such 
payment.—Woloshin y. Guardian Life 
ns, Co. of America, 49 Dauph. 371. 
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Miss. In action on life policy exclud- 
ing liability if insured was pregnant 
at date of issue of policy and death re- 
sulted from such pregnancy, where pol- 
icy was issued December 30, 1936, and 
insured was married December 21, 
1936, and died on March 10, 19387, after 


LIFE INSUR. 


was as to whether insured was preg- 
nant on date of issue of policy, there 
was presumption of chastity and hon- 
esty on part of insured.—Life & 
Caney Ins. Co. v. Walters, 198 So. 


In action on life policy excluding 
liability if insured: was pregnant at 
date of issue of policy and death re- 
sulted from such pregnancy, insurer 
had burden of proving that insured 
was pregnant on date policy was_is- 
sued.—Life & Casualty Ins. Co. v. Wal- 
ters, 198 So. 746. : 

N.Y.Mun.Ct. In action for monthly 
sum allegedly due under total and per- 
manent disability provisions of life 
policy, where it appeared that insured 
was transferred in October, 1934, from 
state hospital in New York to mental 
hospital in Canton, China, and that in- 
sured was then suffering from demen- 
tia praecox of the catatonic type, and 
there was evidence that persons suf- 
fering from such disease sometimes re- 
covered or had remissions for different 
periods, court could not assume in 
absence of proof that insured still con- 
tinued to suffer from such disease or 
that he was still totally and perma- 
nently disabled, or that insured was 
even alive in August, 1940, or at the 
time of the commencement of the ac- 
tion.—Quan Yim vy. Prudential Ins. Co. 
of America, 25 N.Y.S.2d 21. 

Pa.Super. Under provision of ordi- 
nary life certificate that in case of 
death due to excessive use of alcohol 
beneficiaries could receive only sum 
paid in on benefits, insurer had the 
burden of showing that the insured’s 
death was due to the excessive use of 
alcohol and not merely that insured 
was under the influence of intoxicating 
liquor when death occurred.—Gardocki 
vy. Polish Nat. Alliance of U. S. of 
America, 14 A.2d 604, 141 Pa.Super. 53. 
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Ill.App. In | beneficiary’s action on 
life policy covering death from any 
cause except suicide, insurer had bur- 
den of proving the exception.—Gray v. 
Metropolitan Life Ins. Co., 31 N.H.2d 
85, 308 Ill.App. 1. ; ! 

In beneficiary’s action on life policy 
excluding liability for death by_ suicide, 
there is a presumption against death by 
suicide, but the presumption is rebut- 
table and is overcome by proof of cir- 
cumstances inconsistent with any other’ 
reasonable theory than that of suicide. 
—Gray v. Metropolitan Life Ins, Co., 31 
N.H.2d 85, 308 IllApp. 1. : v 

N.VY.App.Div. /In action on life poli- 
ey limiting insurer’s liability to re- 
turn of premiums if insured commit- 
ted suicide within 2 years, presump- 
tion was against suicide, and burden 
of overcoming such presumption was 
upon insurer.—Cramer v. Metropolitan 
Life Ins. Co., 26 N.Y.S.2d 15, 261 App. 
Div. 1018, 1025. 
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C.C.A.Ga. Plaintiffs suing on life 
policies providing double indemnity for 
accidental death not resulting from 
physical or mental infirmity, or from 
illness or disease, had burden of prov- 
ing that death was accidental and was 
not result of physical or mental in- 
firmity, illness, or disease.—New York 


. Life Ins. Co. v. Hatcher, 115 F.2d 52. 


D.C.La. Beneficiary suing for double 
indemnity under life policy had burden 
of showing that fatal injury suffered 
by insured was effected solely through 
external, violent and accidental means, 
and that insured’s death resulted direct- 
ly from the bodily injury within no 
more than 60 days after date of the 
injury, as required by policy.—Gordon 
v. Mutual Life Ins. Co. of New York, 37 
F.Supp. 873. 

In beneficiary’s action to recover dou- 
ble indemnity under life policy, present- 
ing issue whether the fatal bodily in- 
jury resulted from accident or was in- 
tentionally inflicted by insured, it was 
not incumbent on insurer to prove a 
motive for self-destruction, in view of 
fact that evidence excluded with reason- 
able certainty any hypothesis except 
death by suicide—Gordon vy. Mutual 


GB. ek. 


having given birth to a stillborn child 
on March 4, 1937, and disputed issue 


¥ ele LaOas oe 
Life Ins. Co. of New Yor 
ST3r Lee aes 


; ee a LON 
_ In beneficiary’s action to 


set of trial there existed a legal pre- 
sumption against suicide of insured.— 
Gordon v. Mutual Life Ins: Co. of New — 
York, 37 F.Supp. 873. 

D.C.Mo. 
souri for accidental death benefits un- 
der double indemnity clause of life 
policies is entitled to benefit of legal 
presumption against suicide.—Laventhal. 
yee York Life Ins. Co., 40 F.Supp. 

The legal presumption against suicide 
is not ‘evidence’, and casts on insurer 


benefits under clause of life policy the 
obligation to go forward with the evi- 
dence. when the facts shown by bene- 
ficiary are conclusive of either acci- 
dental or suicidal death, and takes the 
beneficiary past a demurrer to her evi- 
dence under such circumstances, but the 
burden remains on beneficiary to es- 
tablish the facts necessary to recovery, 
that is, that death was accidental.— 
Laventhal v. New York Life Ins. Co., 
40 F.Supp. 157. : 

In Missouri, burden of proof is not 
shifted to insurer sued for accidental 
death benefits under double indemnity 
clause, of life policy, by reason of the — 
presumption against suicide.—Laventhal 
yew York Life Ins. Co., 40 F.Supp. 
In beneficiary’s action in Missouri to 
recover accidental death benefits. pro- 
vided in life policy, wherein beneficiary 


relied on insanity of insured who com-~ 


mitted suicide, to support her assertion 
that insured’s death was accidental, bur- 
den of proof. was not on insurer to 
establish sanity, and burden of proof: 
rested with beneficiary to prove by the 
greater weight of the evidence the es- 
sential fact necessary to_a recovery by 
her, and such burden never shifted.— 
Laventhal v. New York Life Ins. Co., 
40 F.Supp. 157. , 

In beneficiary’s action in Missouri to 
recover accidental death benefits pro- 
vided in life policy, wherein beneficiary 
relied on insanity of insured, who com- 
mitted suicide, to support her assertion 
that insured’s death was accidental, le- 
gal presumption against suicide cast 
on insurer the obligation to go forward 
with evidence on question whether 
death was accidental or suicidal, but 
did not place on insurer the additional 
burden of proving sanity as a_neces- 
sary incident to prove the suicide.— 


Laventhal y. New York Life Ins. Co., 40 ~ 


F.Supp. 157. \ , 

Ala. Prima facie, the face amount of 
life insurance policy is sum payable on 
insured’s death, and burden is on in- 
surer to prove contrary.—Ginsberg vy, 
Union Central Life Ins. Co., 198 Soa, 
855, 240 Ala. 299. 


Ala. In action on life policy with 
double indemnity provision for death 
by accidental means, there is a prima 
facie presumption that insured’s death 
did not result from suicide, follow- 
ing the presumption that injuries are 
not __ self-inflicted—National Life & 
Accident Ins. Co. vy. Karasek, 200 So. 
873, 240 Ala. 660. 

Aja.App. Where insured was found 
at night in enclosure which surround- 
ed lion’s cage with his arm gripped 
in jaws of the lion, and insured there- 
after died as a result of gas gangrene 
developing in wounded arm, burden 
was upon beneficiary seeking to recov- 
er under double indemnity provision 
of life policy to show by prima facie 
evidence at. least that insured died 
as direct and proximate result of ex- 
ternal, violent and accidental means, 
—Winsor v. Massachusetts Mut. Life 
Ins. Co., 200 So. 641. i 

Fla, Where life policy provided for 
double indemnity if death resulted from 
bodily injury effected solely through 
external, violent and accidental means, ~ 
and insured who had no financial or 
domestic problems or feuds and who 
had been in normal health in body and 
mind was found dead in his yard from 
a gunshot which entered his left nip- 
ple ranging directly into his body, near 
which was found a double barrel shot- 
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A beneficiary suing in Mis- — 


sued by beneficiary for accidental death 


eficiary seeking to recover double 
ty,—Mutual Life Tee: Co. of New 

aa York v. Bell, 3 So.2d 487. 

In action on double indemnity clause 
of life policy for death of insured who 
when found in his yard had recently 
been killed by a gunshot which en- 
tered near his left nipple ranging di- 
rectly into his body and near whose 
body was found a double barrel shot- 
gun with one empty shell and one load- 
ed with both hammers down, plaintiff 
had burden of proving that death re- 
sulted from bodily injury effected sole- 
ly through external, violent and acci- 
dental means within double indemnity 
clause.—Mutual Life Ins. Co. of New 
York v. Bell, 3 So.2d 487. 


Ga.App. In action on_ life policy 
which provided for double inderanity 
in event of death from accidental in- 
juries received within terms of policy, 
but which further provided for non- 
liability when injuries were intentional- 
dy inflicted by another person, fact that 
beneficiary alleged that shooting was 
unintentional by another did not re- 
lieve insurer of burden of proving by 
preponderance of evidence that death 
of insured was intentional and within 
exception to principal provision render- 
ing insurer liable in event of accidental 
death.—Matthews y. Gulf Life Ins. Co., 
12 S.E.2d 202. 

_ Ga.App. Plaintiff suing on a double 
indemnity clause in a life policy had the 
burden of proving that death resulted 
‘ directly and independently of all other 

causes from bodily injuries caused sole- 
j ly by external, violent, and purely acci- 
dental means.—Riggins v. Hquitable 
Life Assur. Soc. of U. S., 14 S.H.2d 182. 
64 Ga.App. 834. 

In an action on a double indemnity 
clause in a life policy, the insurer, 
pleading an exception in case of death 
caused by committing an assault or fel- 
ony, had the burden of showing that 
death occurred under circumstances 
coming within the exception.—Riggins 
v. Equitable Life Assur. Soc. of U. S., 
14 §$.B.2d 182, 64 Ga.App. 834. 

Kan. In action on life policy to re- 
cover added indemnity for accidental 
death, burden is on plaintiff to show 
that death resulted from injury due to 
accident within meaning of policy.—Mc- 
Kenzie v. New York Life Ins. Co., 112 
P.2d 86, 153. Kan.- 439. 


Minn. A beneficiary suing for acci- 
dental death benefits under life policy 
providing therefor on receipt of proof 
by insurer that insured’s death oc- 
curred as result directly and independ- 
ently of all other causes of bodily in- 
juries sustained through external, 
violent and accidental means and did 
not result directly or indirectly from 

4 disease, has the burden of establishing 
that death comes within conditions of 
coverage clauses.—Plotke v. Metropoli- 
tan Life Ins. Co., 299 N.W. 216. 

Mo.App. Evidence that insured died 
from the effects of gunshot wounds, 
without more appearing, gave rise to 
presumption that death was “acci- 
dental” or caused by “accidental means” 
within double indemnity provision of 
, life policy.—Sellars v. John Hancock 

Mut. Life Ins. Co., 149 S.W.2d 404. 

Presumption, arising from proof of 
violent death, that death was ‘“acci- 
dental” or caused by ‘accidental means” 
within double indemnity provision of 
life policy, is not evidence of fact pre- 
sumed, and is merely a rule of pro- 

a cedure or rebuttable legal presumption 
which casts on insurer the burden of 
going forward with the evidence but 
leaves burden of proof on _ plaintiff 
of finally establishing as essence of her 
ease that death was caused by ‘‘acci- 
dental means’? within coverage of the 
policy._Sellars v. John Hancock Mut, 
Life Ins. Co., 149 S.W.2d 404. 

The presumption of ‘accidental’ 
death or death by “accidental means’ 
within double indemnity provision of 
life policy, arising from proof of death 
4 by violence, disappears in the face of 

contrary facts, and, if the insurer’s 
) eontrary evidence is positive, clear and 


undisputed, ques’ f 
by court as a “question of law’ by giv- 


_ ing of a peremptory instruction in favor 
of insurer, 


but, if insurer’s evidence is 
not positive, clear, and certain, or if 
plaintiff in rebuttal adduces countervail- 
ing evidence to support conclusion that 
death was from cause within coverage 
of policy, the ultimate question is a 
“question of fact’? for the jury.—Sellars 
v. John Hancock Mut. Life Ins. Co., 149 
S.W.2d 404. 

Mo.App. In action to recover acci- 

dental death benefit under life policy, 
beneficiary’s testimony on direct exami- 
nation as to violent death of insured 
gave rise to presumption that death was 
accidental or by accidental m@ans with- 
in policy.—Russell vy. Metropolitan Life 
Ins. Co., 149 S.W.2d 432. 
_Pa. Plaintiff, suing on provision of 
life policy providing for double in- 
demnity if death resulted from injury 
effected solely through external, violent, 
and accidental means, but providing 
that indemnity would not be payable if 
death resulted directly or indirectly 
from “disease or bodily or mental in- 
firmity’, had burden of showing death 
was caused solely by accidental means 
and that it was not produced directly 
or indirectly by disease or infirmity, al- 
though recovery was not dependent 
upon establishing that insured was in 
perfect health and free from normal 
ailments and predispositions compatible 
with his age.—Real Estate Trust Co. of 
Philadelphia v. Metropolitan Life Ins. 
Co.,, U7 A.2a)- 4167 340) ‘Pa. 533. 

In action on double indemnity provi- 
sion of life policy, providing that in- 
demnity should not be payable if death 
resulted directly or indirectly from dis- 
ease or from bodily or mental infirmity, 
where plaintiff's own evidence estab- 
lished that insured, sustaining injuries 
in automobile accident, was suffering 
from arthritis, arteriosclerosis, and a 
cardiae condition, burden was on plain- 
tiff to exclude possibility that diseased 
conditions contributed to the death or 
to show that they were not infirmities 
or diseases within meaning of restric- 


tive clause.—Real Wstate Trust Co. of. 


Philadelphia v. Metropolitan Life Ins. 
Co., 17 A.2d 416, 340 Pa. 533. 


Pa.Super. Where a life policy pro- 
vides for payment of accidental death 
benefits in event of insured’s death, re- 
sulting directly and independently of all 
other causes through external, violent, 
and accidental means, but contains an 
additional restrictive clause avoiding 
payment where insured’s death results 
directly or indirectly from disease or 
from bodily or mental infirmity, it is 
not sufficient for beneficiary to estab- 
lish a direct causal relation between 
the accident and the death or disabil- 
ity, but he must show that the re- 
sulting condition was caused solely by 
external and accidental means, and, if 
the proof points to a pre-existing in- 
firmity or abnormality which may 
have been a contributing factor, bur- 
den is on him to produce further evi- 
dence to exclude the possibility.— 
Johnson v. Kentucky Central Life & 
Accident Ins. Co., 18 A.2d 507. 


Pa.Super. In action on double in- 
demnity provisions in life policies cov- 
ering death by injury through external, 
violent, and accidental means, where 
death by suicide was excepted from 
coverage of policies, and _ plaintiff 
claimed that insured’s death was caused 
by accidental drowning and insurer’s 
defense was suicide, burden to prove all 
operative facts by fair preponderance 
of evidence was upon plaintiff, and nec- 
essary proof-element of accidental death 
was not supplied, prima facie, by so- 
ealled presumption against suicide, but 
in considering whether such burden 
had been met plaintiff was to be given 
benefit of every favorable inference of 
fact which reasonably could be deduced 
from evidence.—Heffron v. Prudential 
Ins. Co. of America, 19 A.2d 556, 144 
Pa.Super. 307. 

S.C. In action on life policy contain- 
ing double indemnity clause and an ex- 
ception against death by suicide, if 
plaintiff failed to show by preponder- 
ance of testimony that death was ac- 
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question ‘should be resolved cidental and defendant failed to 
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to show 
by preponderance of testimony that — 
death was the result of suicide, t 
plaintiff under the “equipoise’ doctrine © 
would be entitled_to recover the face of — 
the policy—Du Bose v. Durham Life 
Ins. Co., 14 S.H.2d 349, 197 S.C. 1. nat 
_Tex.Civ.App. In action to recover 
disability benefits under life policy pro- — 
viding that if monthly benefits payable | 
thereunder and under all other insur- 
ance contracts exceeded 80 per cent. of 
insured’s montbly earned income at awe 
date of disability there should be a 
proportionate reduction of income pay- 
ments thereunder, insured had burden | 
of proving that aggregate monthly 
benefits did not exceed 80 per cent. of 
his monthly earned income at date of ~~ 
disability.—United Benefit Life Ins. 


prov i 
ity to return of premiums in event of — 
death of insured from suicide within — 
two years from date of policy, burden — 
was on insurer to prove that insure 
came to her death as result of suicide 
within two years of issuance of policy. — 
—American Nat. Ins. Co. v. Williams, 
144 S.W.2d 662. as Fe 
Tex.Civ.App. In action on life and 
accident policy with provision for 
greater benefit for death by accident 
than for natural death, burden was on — 
plaintiff to show that insured’s deat’ 
as result of fall was due to bodily i 
jury received solely through external, 
violent and accidental means exclusive 
and independent of all other causes, so _ 
as to justify recovery of the greater 
benefit—American Casualty Co. 
Jones, 146 S.W.2d 4238. : tag 
Tex.Civ.App. The presumption against Ret 
suicide simply stands in lieu of evic/, res 
dence until there is some evidence tend- 
ing to show insured’s suicide in action q 
on a life policy limiting recovery on the 
policy to recovery of premiums if the © yy 
insured committed suicide within two : 
years.—Langlitz v. American Nat. Ins. 
Co., 146 S.W.2d 484, error dismissed, 
judgment correct. 2 Ho Cae 4 
Tex.Civ.App. Where beneficiary in 
action against mutual association on 
life policy proved that insured died . 
while the policy was in full force, and! 75 
that she had furnished due proof of — 
insured’s death to the association, she 
thereby made out a prima facie case of 
liability for the maximum sum specified 
in the policy, and if the facts were 
such as_ to reduce the amount payabl 
thereunder to any sum less than t 
maximum provided for, burden reste 
on association to establish such facts as 
an affirmative defense. Vernon’s Ann. 
Civ.St. art. 4859f.—Texas Mut. Life Ins. — 
Ass’n v. Young, 150 S.W.2d 478, error 
dismissed. : 


ct 
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Ariz. In action for total permanent — 
disability benefits under life insurance 
policy, where one defense was that any ~ 
disability of plaintiff was result of dis-— 
ease existing before issuance of policy 
testimony that plaintiff's disability, if 
any, was caused by fibrositis arising 
from prior existing diabetes was ad- 
missible-—Posner v. New York Life 
Ins. Co., 106 P.2d 488. 

Ga.App. In action on life policy 
containing provision for total and per-— 
manent disability benefits on the ~ 
ground that insured, a manual labor- 
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er, who had lost his left hand, was 
permanently disabled, fact that in- 
sured was classed as unemployable 


by W.P.A. was admissible on ques- 
tion of disability—Metropolitan Life 
Ins. Co. v. Daniel, 13 S.H.2d 741. 

Ga.App. In action for disability ben- 
efits under like policy, all evidence as 
to fraud in procurement of policy was- 
illegal as to plaintiff in view of in- 
contestable clause, but was harmless as 
to defendant insurer. Code, §§ 20-702,. 
56-815.—Penn Mut. Life Ins. Co. v. 
Childs, 16 S.H.2d 103. 

Iowa. In action on life insurance pol- 
icy, where court properly directed ver- 
dict for plaintiff because of failure to. 
prove that examining physician’s cer- 
tificate of insured’s fitness for insurance 


~ 
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was procured through insured’s fraud, 
evidence that members of defendant’s 
medical board at its home office ap- 
proved insured’s application for policy 
in reliance on his false and fraudulent 
statements to such physician was prop- 
erly excluded. Code 1939, 8770.— 
Olson v. New York Life Ins. Co., 295 N. 
W. 833. 

Kan. In action for total and perma- 
nent disability benefits under life pol- 
iey, admission of evidence as to value 
of crops and other income from in- 
sured’s farm was not error.—Fricke v. 

‘Mutual Life Ins. Co. of New York, 106 
P.2d 677, 152 Kan. 525. 

‘Miss. In action on life policy exclud- 
ing liability if insured was pregnant at 
date of issue of policy and death re- 
sulted from such pregnancy, where in- 
sured died as result of birth of still- 
born child three months and four days 
after date of issue of policy, and insur- 
er introduced certified copy of vital 
statistics record containing statement 
of attending physician that period of 
gestation of the stillborn child was 
about six months, exclusion of evi- 
dence of rule of state board of health, 
that report of birth was not required 
unless child had advanced to fifth 
month of gestation, was error. Code 
1930, § 4907.—Life & Casualty Ins. Co. 


_¥. Walters, 198 So. 746. 


_N.J. In action on double indemnity 
provision of life policy with defense of 
suicide, exclusion of question whether 
insured had access to books at a cer- 
tain plant, which was immaterial, was 
not error.—Iverson v. Prudential Ins. 


_ Co. of America, 19 A.2d 214, 126 N.J.L. 


280. 
N.Y.App.Div. 
ey, where beneficiary 


In action on life poli- 
claimed that 


agent who solicited policy and collect- 
ed premium was fully informed as to 
- condition of health of insured, and that 


therefore company waived provisions 
of policy relating to health of insured, 
a policy issued to beneficiary and de- 
livered prior to delivery of policy of 


insured and containing same provisions 


as to limitation of agent’s authority 
was competent upon issue as to wheth- 
er beneficiary had knowledge of limita- 
tion of agent’s authority.—Smith v. 
John Hancock Mut. Life Ins. Co., 23 


N.Y.S.2d 331. 


_ Pa.Super. In action for total and 


permanent disability benefits, evidence 


that insured was unable to perform his 
duties as an insurance agent was ad- 
missible as a step in his proof that 
he was so totally and permanently dis- 
abled as to be prevented from engag- 
ing in any occupation.—Mirabella vy. 
Metropolitan Life Ins. Co. 18 A.2d 
474, 143 Pa.Super. 500. 

In action for total and permanent 
disability benefits, physician’s  testi- 
mony concerning insured’s condition 
from date subsequent to insurer’s re- 
fusal to continue payment of bene- 
fits to date of the writ and even down 
to date of trial was admissible.—Mira- 
bella v. Metropolitan Life Ins. Co., 18 
A.2d 474, 143 Pa.Super. 500. 


In action for total and permanent 
disability benefits, evidence that for a 
time insurer paid such benefits for the 
same continuous illness was admissible 
not as concluding insurer, but, as evi- 
dence that after examination and in- 
be totally and permanently disabled, 
subject however to the right subse- 
quently to arrive at a different conclu- 
sion if the facts should warrant it.— 
Mirabella v. Metropolitan Life Ins. Co., 
18 A.2d 474, 143 Pa.Super. 500. 


Pa.Super. In action for accidental 
death benefits under life insurance pol- 
icies, providing for payment of double 
indemnity in case of insured’s acciden- 
tal death before attaining age of 70 
years, exclusion from evidence of mar- 
riage license docket, showing erasure 
of statement that insured’s age was 17 
years when she applied for marriage li- 
cense fifty years before her death, was 
not abuse of discretion, nor error war- 
ranting reversal of judgment on jury’s 
verdict for plaintiff on ground that 
such docket warranted inference that 
insured was over 21 years old at time 
of such application, in absence of re- 
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turn of; marriage and consent of insur- 
ed’s guardian.—Mawn vy. Prudential Ins. 
Co. of America, 19 A.2d 300, 144 Pa. 
Super. 200. . 
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Ohio App. In absence of statute to 
contrary, an application for, insurance 
is admissible in evidence in an action 
on life policy, if it is made part of pol- 
icy, but otherwise it is not admissible. 
—Campbell v. Monumental Life Ins. 
Co., 34 N.B.2d 268. 

Pa.Super. In action on life policy, 
insurer could not refer to application 
for policy in its affidavit of defense in 
absence of an averment concerning it 
by plaintiff, nor could insurer offer ap- 
plication dn evidence where it was not 
attached to and made part of policy. 
40 P.S. § 441.—Albert v. Home Life Ins. 


Co. of America, 14 A.2d 561, 140 Pa. 
Super. 549. 

§ 422 

C.C.A.I11. In action on two life pol- 


icies, findings and conclusions on issue 
whether insured signed application for 
policies were pertinent to issue whether 
some person other than insured ‘was 
submitted for medical examination, and 
proof of either was material in the es- 
tablishment of the other.—Obartuch v, 
Security Mut. Life Ins. Co., 114 F.2d 
873. 

In action on two life policies, finding 
and conclusion. that insured if he 
signed application for policies did not 
know its contents were relevant to_is- 
sue whether some person other than 
insured was submitted for medical ex- 
amination, and proof of either issue 
was material in the establishment of 
the other.—Obartuch vy. Security Mut. 
Life Ins. Co., 114 F.2d 873. 


Ind. In permitting evidence of the 
insurance companies in 


accepting risks to be admitted to 
show materiality of misrepresenta- 
tions in application, difference be- 


tween life insurers and marine or fire 
insurers, resulting from greater tech- 
nicality of questions involved and 
greater tendency of companies to spe- 
cialize, should be considered, and final 
inquiry is what the company might 
reasonably. have done.—New York 
Life Ins. Co. v. Kuhlenschmidt, 33 N. 
H.2d 340. 


In determining materiality of mis- 
representations in application for life 
policy, insurer’s employee or official 
charged with duty of passing on ap- 
plication should be permitted to tes- 
tify what he would have done if facts 
had been truly stated, but evidence 
should not be limited to his testi- 
mony, and persons qualified may tes- 
tify fully to develop reasonableness 
of his possible action in the premises, 
and as the subject of inquiry becomes 
more technical, involved or scientific, 
the trial court must exercise greater 
care in exercising its reasonable dis- 
eretion in determining qualifications 
of witnesses—New York Life Ins. Co. 
v. Kuhlenschmidt, 33 N.H.2d 340. 

In action on life policy, where there 
was no showing that defendant’s busi- 
ness was any different from that of 
the mine run of life insurers operat- 
ing in the field, question asking for 
the usage and custom of insurance 
companies generally in accepting risks 
was permissible in determining ma- 
teriality of misrepresentations—New 
York Life Ins. Co. v. Kuhlenschmidt, 
33 N.H.2d 340. 


In action on life policy, defended 
on ground of material misrepresenta- 
tions which concealed ingured’s kid- 
ney and heart trouble, it was not 
necessary to prove that concealed ail- 
ments caused the heart condition that 
resulted in death, but a reasonable 
eausal connection between insured’s 
pyorrhea and the kidney and _ heart 
trouble was a proper subject for in- 
quiry to show whether undisclosed 
ailments were so serious as to put a 
medical examiner on guard for fur- 
ther specific inquiry and examination 
before risk should be aeccepted:—New 
York Life Ins. Co. v. Kuhlenschmidt, 
33 N.H.2d 340. 

Iowa. In action on life policy issued 
without medical examination, insurer 
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was entitled to show that it relied up 


on false statements made by insured 


in policy application, and that if the 
truth had been revealed the application 
would not have been approved nor the 
policy issued.—Cross v. Equitable Life 
Assur. Soc. of U. S., 293 N.W. 464. 


Pa.Super. Where insurer asserted 
nonliability on .ordinary life certificate 
on ground that insured had falsely 
warranted that she was not using in- 
toxicants to excess, action of trial 
judge in limiting evidence of insured’s 
use of intoxicants to a period of two 
years preceding her death, which was 
approximately eight months before her 
application for the insurance, was rea- 
sonable.—Gardocki v. Polish Nat. AI- 
liance of U. S. of America, 14 A.2d 604. 
141 Pa.Super. 53. 


§ 429 
D.C.Pa. In action for death and dis- 
ability benefits under life policies, 


wherein a question was whether insurer 
had satisfactory evidence of insured’s 
disability prior to alleged lapse of poli- 
cy, testimony of insurer’s agent con- 
cerning his inquiry in the community 
regarding insured’s health was compe- 
tent not as evidence of the insured’s 
condition, but as evidence that the agent 
made an investigation and that the 
insurer had knowledge of insured’s con- 
dition through the agent.—Moyer_ v. 
tna Life Ins. Co., 39 F.Supp. 725. 
Mo.App. In action on life policies 
where insurer alleged that it obtained 
compromise agreement from beneficiary, 
and beneficiary’s administrator alleged 
that the agreement was signed by bene- 
ficiary at time when she was not of 
sound mind, testimony of beneficiary’s 
neighbor, as te what beneficiary said 
to him and what she was doing at time 
neighbor witnessed her signature to 
agreement was competent.—Kelley v. 
United Mut. Ins. Ass’n, 149 S.W.2d 
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D.C.Pa. In action for death and dis- 
ability benefits under life policies, tes- 
timony of insured’s wife that insured 
complained of diabetes and bad eye- 
sight, although not proof of the dis- 
ease, was properly considered by jury 
along with ‘all other evidence in the 
case.—Moyer v. Altna Life Ing. Co., 39 
E.Supp. 725. 


Ga.App. In beneficiary’s action under 
double indemnity provision of life pol- 
icy, certificate of death authorized by 
vital statistics act making the certifi- 
cate “prima facie evidence” of facts 
therein stated was admissible in evi- 
dence as tending to show cause of 
death as stated in a copy of verdict of 
coroner’s jury which was incorporated 
in certificate as the certificate of the 
coroner made te the registrar under the 
act. Code 1933, §§ 88-1212, 88-1214, 
88-1215.—New York Life Ins. Co. v. Itt- 
ner, 14 §.H.2d 203, 64 Ga.App. 806. 


Idaho. In action to recover disabil- 
ity benefits under life policy, 
there was a _ conflict as to insured’s 
physical condition throughout entire 
period of his claimed disability, all evi- 
dence thereon was_ material, though 
some was remote.—Murphy y. Mutual 
Rae Ins. Co. of New York, 112 P.2a 


La. In action by insured to recover 
premium paid under protest and dis- 
ability benefits where insured did not 
refuse to submit te medical examina- 
tions and tests and insurer at no time, 
either by motion in open court or rule, 
asked court for opportunity for ad- 
ditional tests and examinations of in- 
sured, court properly admitted insur- 
ed’s medical testimony that insured was 
totally and permanently disabled.— 
Harris v. New York Life Ins. Co., 197 
So. 579, 195 La. 853. 


Pa.Super. In assumpsit to recover 
total and permanent disability benefits 
under life policies, insured had burden 
to prove not only total but permanent 
disability, and therefore it was compe- 
tent for insured te prove that he was 
still disabled at the time of trial.— 
Feigenbaum y. Prudential Ins. Co. of 
Fees 19 A.2d 542, 144 Pa.Super. 


where — 
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-action, and was 
- Iverson v, Prudential Ins. Go. of Amer- 


156. A.2d 810, 125 N.J.Li: 397. : 
N.J. In action on double indemnity 


provision of life policy with defense of 


Suicide, testimony as to memorandum 
in insured’s handwriting on calendar 
ad indicating that insured intended 
o bevat a certain office on a day which 
was after the date of his death, where 
memorandum must have been made 
between January and March 6, which 
was date of insured’s death, was prop- 
erly admitted -over objection that it 
was too remote.—Iverson y. Prudential 
Ins. Co. of America, 19 A.2d 214, 126 
N.J.L.. 280. , i 

In action on double indemnity provi- 
sion of life policy with defense of sui- 


cide, exclusion of question whether wit- 


ness knew that two bonding corpora- 


employer for defaleations alleged to 
have been perpetrated by the insured 
was not error, where the question con- 
tained no element related to issues in 
ague and general.— 


ica, 19 A.2d 214, 126 N.J.L. 280. 

Or. In actions on life policies where 
suicide vel non is the issue and only 
circumstantial evidence is available, a 
wide latitude should be granted the 

arties in the admission of evidence of 


facts and circumstances: which may 


/ 


“er v. New York Life Ins. Co., 111 
Pea sHtOLES = 


-shed light upon the state of mind of. 
the alleged suicide or establish a. mo- 


tive for self-destruction.—Bertschinger 
It Life Ins. Co., 111 P.2d 
" Where a person has committed a- 
crime, the imminence of, exposure, dis- 


grace and peril may be a motive for su- 


icide, and evidence bearing upon the 
subject is admissible in action on life 
insurance policy where the issue is sui- 
eide vel non.—Bertschinger v. New 
York Life Ins. Co., 111 P.2d 1016. 

-In action on life policy. for double 
indemnity benefits for accidental death, 
where the issue was suicide vel non, ex- 


_ clusion of evidence, that at trial for 
- . practicing without a license deputy dis- 


trict attorney had stated that insured 
was guilty of abortion, and that state 


_ recommended maximum sentence, was 


not error where record showed that 
much of testimony in such prosecution 
related to an abortion, and only a fine 
of $250 had been Lb sek medal ay teed 


$ § 436 

Fla. In action on double indemnity 
elause of life policy. wherein insurer as- 
serted that death was suicidal, verdict 
of coroner’s jury to prove suicide was 
properly excluded, since a third party 
has no absolute right to be present or 
participate in an inquest.—Mutual Life 
Ins. Co. of New York vy. Bell, 8 So.2d 
487. 

Tex.Civ.App. In action on life policy 
containing provision limiting recovery 
to recovery of premiums in case insured 
commits suicide within two years, re- 
port containing coroner’s inquest to the 
effect that insured’s death was suicide. 


citing that principal cause of insured’s 


death was coronary sclerosis and that 


contributory cause of death was oede- 
ma of the brain nontraumatic, coupled 
with expert testimony to the same ef- 
fect, barred recovery, in absence of evi- 
dence of an accidental fall or of bodily 
injuries. Mo.St.Ann. § 9060, p. 4199.— 
Jones v. Mutual Life Ins, Co. of New 
Yorks 113m Odsal og rs 

D.C.La. In beneficiary’s action» .on 
life policy providing double indemnity 
in case of death caused by bodily in- 
jury effected solely through external, 
violent and accidental means, evidence 
established death by suicide -—Gordon 
v. Mutual Life Ins. Co. of New York, 
37 F.Supp. 873. 

D.C.Wash. In action to recover total 
and permanent disability benefits un- 


der life policy, plaintiff's testimony 
that in February, 1937, insured was 
in extremely bad physical condition 


“tions had paid over money to insured’s. and that he was unable to work dur- 


ing remainder of his life justified find- 
ing that insured was totally and per- 
manently disabled from February, 
1937, until his death.—Hinkley  y. 
Penn Mut. Life Ins. Co. of Philadel- 
phiai3% E\Supp. 1OorsY 2 ; 

Ark. Where life policy provided that 
if at due date of defaulted premium in- 
sured was so disabled as to be entitled 
to disability benefits had due _ proof 
been submitted, benefits would be 
granted on proof of disability within 
six months after default, evidence was 
“insufficient to show proof of disability 
-occurring .before default within six © 
months after default so as to authorize: 
recovery .of. disability benefits—Home 
Life Ins. Co. v. Swaim, 142.S.W.2d 209. 
200 Ark. 819. ; 


Ark. Evidence authorized recovery of 
“total disability’ benefits under life 
policy on ground that heart trouble 
following an attack of pneumonia in- 
capacitated insured from engaging in 
his profession as a preacher.—New 
Pe fey Ins. Co. v. Weeks, 148 S.W. 


Ark. In action for total permanent 
disability benefits under life insurance 
policy requiring payment of such bene- 
fits if insured suffered from body im- 
pairment rendering it continuously im- 
possible for him to follow gainful ocecu- 
pation, evidence held sufficient to show 
that insured’s disability . because of 
duodenal ulcers did not prevent him 
from following gainful occupation, so 
as to bar recovery.—Mutual Life Ins. 
ep an New York v. Phillips, 149 S.W. 


Cal.App. In action for “total per- 
manent disability’ compensation under 
life insurance policy insuring plaintiff 
as a farmer, evidence that he was un- 
usually active and_ efficient farmer, 
skilled and trained for no other occu- 
pation, personally attended to every 
detail of conducting, managing and 
operating several farms for many 
years, and after sustaining certain in- 
juries was unable to perform. any sub- 
stantial portion of such work, but was 
required to employ his son to carry it , 


on, was sufficient .to support trial 
-court’s findings and judgment for 
plaintiff, notwithstanding his mental 


was “hearsay” and inadmissible.—Lang-' yctivity and occasional discussions of 


litz v. American Nat. Ins. Co,, 146 S.W. 
2d Oo dismissed, judgment cor- 
Peet ad E HORS oy ; ; 


ad 
¥ 


Sra § 437. ; 2 
_€.C.A.Mo. Beneficiary of life policies 


.- eannot. recover accidental death bene- 
fits thereunder if the evidence is cir- 


cumstantial’ and it appears. that injury 
may..have resulted from one of two 
eauses, for. one of. which, but not for 
the other, the insurer is liable-—Jones 
v. Mutual Life Ins. Co. of New York, 
113 F.2d 873, f 

Recovery of ‘accidental death benefits 
under life policies cannot be based on 
a succession of inferences as to cause 
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er 


unimportant’ incidents relating to farm- 
ing enterprise with his son.—Hrreca y. 
een States Life Ins. Co., 112-P.2d 
344 ‘ 


Fla. A false statement by insured in 
application for a life policy that she 
had not consulted a physician during 
the past five years, warranted a denial 
of recovery on the policy, irrespective 
of what effect the infirmities existing 
when insured was treated by a physi- 
cian may have had in connection with 
her death, where insured in application 
stipulated that insurer could rely. on 
the statements made, and-~ insurer’s 
chief medichl director who approyed 


. Life Ins. Co. y. Daniel, 13 S.H.2d 741. 


Pt Oe a ee Tos Ce 


Wiki? Py aR CMe Pie Ong tee id 
the application stated that had he © 
known insured’s real medical history | 
he would have rejected her application. — 
—Thompson v. New York Life Ins. | 
Co., 197 So. 111, 143 Fla: 534. 05 eR 
GaApp. In suit on life policy, which ~ 
defendant contended had lapsed for 
nonpayment of premiums, beneficiary’s 
evidence failed to show any custom on 
part of insurer to accept. premiums | 
after they were due under the policy | 
so as to constitute a waiver of the pro-— 
vision of the policy causing it to lapse — 
because of nonpayment of premiums ~ 
within time specified in the policy. : 
putt Life Ing. Co. v. Yearta, 10 S:H.2d 
MET iets 5 
* Ga.App. In insured’s action to recoy- 
gr total and permanent disability bene- 
ts provided by life policies, proof of 
total and permanent disability, accom- 
panied by a physician’s statement 
thereof, in which physician, in answer. 
‘to question as to how soon, in his opin- # 
ion, before insured would be able to re-% 
sume an occupation, stated “indefinite”,: ec: 
did not affirmatively show that insured ") : 
was not “totally and permanently dis- — 
abled’’,—Massachusetts Mut. Life Ins. 
Co. v, Montague, 10 S.H.2d 279. ° ia 
Ga.App. 


Evidence did not authorize 


gan were not shown in detail, diminu- 
tion in earnings was not shown, an 
though insured desisted from certe 
physical duties these did not consti 


hand, was permanently disabled within 
the meaning of the pelicy.—Metropolitan 


Ga.App. In‘an action for total p 
manent disability benefits under po 
eies defining “‘total disability” as im 
pairment continuously preventing the 


Life Ins. Co. of New York y. 
14 S.H.2d 165, 64 Ga.App. 658. oe 
Ga.App. Generally,a prima facie case 
for recovery under a life policy is or- 
dinarily established by proving and in-> 
troducing the-policy and proving the 
fact of death and notice thereof to the 
insurer.—Riggins. v. Equitable Life  — 
Assur. Soe. of U.S., 14 8.H.2d 182, 64 — 
Ga.App. 834. i nit oes 
Ga.App. In beneficiary’s action: on 
double indemnity provision of life pol-  — 
icy, evidence failed to authorize finding 
that insurer acted in bad faith in fail-_ 
ing to pay the claim and therefore 
jury was not authorized to find an — 
amount against the insurer for attor-— 
ney’s. fee. Code 1933, § 56-706—New — 
York. Life Ins. Co. v, Ittner, 14 S.H.2d 
203, 64 Ga.App.. 806. eae Gee ‘ 
‘Ga.App. Th action on life insurance © 
policy, evidence held to authorize, ver- 
diet for plaintiff for face value of pol- 
icy, damages for refusal to pay amount 
thereof, .and attorneys’ fees.—Metro-- 4 
politan Life Ins. Co. v. Marshall, .167 a 
S.H.2d 33. ; es 


# 


Ga.App. In action for disability ae» 
benefits under life policy, evidence at 
supported verdict for insured.—Penn 4 
Mut. Life Ins. Co. v. Childs, 16 S.B. . 
2d 103. ¢ ties B 
~ Jl. App.. Evidence was insufficient to 
establish that release of claim for 


wrongful death executed by adminis- 
trator was obtained by false statements 
of fact. made by insurance adjuster, 
where administrator executed release at 
request of brothers of .deceased, and 
did not rely on any statements made 


—§ 487 Tea ay ; 
by adjuster, and brothers of deceased 
made their decisions to accept offer 
of insurance adjuster in their own 
home when neither administrator nor 
insurance adjuster nor attorney for in- 
surance company was present.—Ringel 

; haa 28 N.B.2d 576, 306 Ill.App. 

285. 

, Evidence was insufficient to establish 

a that insurance company entered into a 


ae conspiracy. to defraud administrator 
pe and next of kin of decedent by induc- 
‘ ing administrator to execute a, release 
of a claim for wrongful death, where no 
oa confidential relationship existed  be- 
tween the parties to the release, and it 
oe was in good faith fairly and under- 

_. standingly entered into.—Ringel  v. 
‘ae ae 28 N.H.2d 576, 306 Ill.App. 


-———s«Ti.App. In action on life policy set- 
a ting aside of release obtained by _ in- 
- surer from beneficiary was sustained 
_— “+by _the evidence.—Mousette v. Monarch 
_ -Life Ins. Co., 32 N.E.2d 1004, 309 Il. 


_ App. 22 F é ‘ 
 {iLApp. Where beneficiary suing on 
_ two. life policies introduced policies 


dence offered to show death of insur- 
ed by jumping into river and of fact 
mee of notice of such death and proof of 
loss on blank furnished by insurance 
- company, beneficiary established a 
prima facie right of recovery, in ab- 
sence of the pleading of any affirma- 
tive defense.—Sczurek  v. American 
Nat. Ins. Co., 32 N.H.2d 1013, 309 Ill. 
. App.. 260. ; 

- Evidence failed to establish that in- 
surance company’s refusal to pay 
Jaim on two life policies was vexa- 
tious and without reasonable cause, 
or that appeal from judgment in fa- 
vor of beneficiary in action on _ poli- 
cies was frivolous. and was_ being 
rosecuted in furtherance of com- 
any’s scheme of vexatious delay, so 
as to entitle plaintiff to an allowance 
fof -attorney’s fees taxed as costs, pur- 
-suant to statute. Smith-Hurd’s Stats. 
-e@. 73, § %67.—Sczurek y. American 
Nat. Ins. Co., 32 N.H.2d 1013, 309 Il, 
App. 260. 

Kan. Evidence was not sufficient to 
authorize recovery of benefits under 
life policies on ground that insured was 
‘totally and permanently disabled. by 
bodily injury and disease so that he 
was fully prevented from performing 
any work for compensation, gain or 
| profit—Fricke vy. Mutual Life Ins. Co. 
of New ‘York, 106 P.2d 677, 152 Kan. 
y "6 


oy 


oN 
‘] 


Ky. Evidence, including medical tes- 
timony was sufficient to support jury’s 
finding that insured as result of heart 
‘trouble was ‘‘totally disabled”, within 
meaning of policy providing for dis- 

ability benefits insuring him as assist- 
ant cashier of bank and as_ tobacco 

dealer, notwithstanding insured’s testi- 
mony that he visited, his office occasion- 
ally, where it appeared that insured had 
relinquished all substantial duties of 
his occupation.—Maryland Assur, Cor- 
eae Smith, 151 S.W.2d 409, 286 
ig Yi 5 . 

‘La. In insured’s action to recover 
premium paid under protest and dis- 
ability benefits under total and perma- 
— nent. disability provisions of policy, 
evidence that insured was afflicted with , 
‘thyrotoxicosis, and that the ailment 
grows progressively worse and is one 
_ trom which a person will never recov- 

_ er without an operation, supported 
finding that insured had sustained ‘‘to- 

“tal and permanent disability’ within 

meaning of policy—Harris v. New 

/York ‘Life Ins, Co., 197 'So. 679, 195 

La. 853. 

Mo.App. In action for disability ben- 
efits allegedly due under total and per- 
manent disability clause in group pol- 
icy and certificate issued thereunder, 
evidence, including work record of in- 
sured, established that insured, who 
developed a condition during life of 

‘ the policy, which resulted in pulmonary 
tuberculosis and finally” in insured’s 
iy death several years later, was not 

“totally and permanently disabled’ 
while the insurance was in force.—Tripp 


v. pealr RCE Life Ing. Co., 
W.2d 160. . \ A = 

Mont. In determining whether in- 
sured afflicted with double hernia. was 
“totally and permanently disabled” 
within life policy providing total and 
permanent disability benefits, recurrent 
condition of affliction reaching back 
over a period of 11 years with varying 
efforts at rehabilitation and ameliora- 
tion should be considered, particularly 
where insured asserted that insured’s 
condition could be remedied by opera- 
tive repair.—Seamen vy. New York Life 
Ing: Co., 115 -P2d710057 

Evidence held to show that 86-year- 
old man, who had been afflicted for 11 
years with recurrent double hernia 
and who had made unsuccessful ef- 
forts at rehabilitation and ameliora- 
tion, and who had made unsuccessful 
efforts to work, was ‘totally disabled’ 
within life policy providing total and 
permanent disability benefits—Seaman 
a York Life Ins. Co., 115 P.2d 


N.Y.App.Div. Evidence did not sup- 
port verdict for plaintiff in action to 
recover on insurance poliey for total 
and permanent disability and to recover-~ 
premiums paid under protest.—Schwartz 
vy. Prudential Ins. Co. of America, 28 
N.Y.S.2d 216, 262 App.Div. 854. 

N.Y.Sup. In action for disability 
benefits under an insurance policy, 
judgment for plaintiff was afirmed.— 
lor v. Travelers Ins, Co., 28 N.Y.S.2d 
868. 

Okl. Hvidence failed to establish that 
release of liability under life policy 
was obtained as result of fraud by in- 
surance company’s official in misrep- 
resenting to beneficiary the legal 
rights of the parties under the policy, 
so as to entitle beneficiary to avoid re- 
lease.—National Aid . Life Asgs’n_ v. 
Krow, 107 P.2d 177. 

Or. In action on policies of insur- 
ance to recover indemnity. for total 
disability over a_ specified period of 
time and for partial disability for an- 
other period, evidence authorized find- 
ing that insured was totally disabled 
for a certain period and was thereafter 
partially disabled, and that his dis- 
ability resulted from an accident, sole- 
ly and independent of all other causes. 
—Balley v. Loyal Protective Life Ins. 
Coz, 405+ P.2d).2623. | 

Pa.Super. Where insurer asserted 
nonliability on ordinary life certificate 
on ground that insured had falsely 
warranted that she was not using in- 
toxicants to excess, evidence sustained 
finding that insured was) using intoxi- 
cants to excess at or about time she ap- 
plied for the insurance——Gardocki vy. 
Polish Nat. Alliance of U. S. of Ameri- 
ca, 14 A.2d 604, 141 Pa.Super. 53, 

Pa.Super. In assumpsit action to re- 
cover total and permanent disability 
benefits under life policies, evidence of 


insured’s physician that he suffered 
from complicated cataracts, arterio- 
sclerosis, bilateral inguinal hernia, a 


weakened and diseased heart, flat feet, 
and hypertrophic osteoarthritis all over 
his skeletal system, ossified interverte- 
bral discs to extent that some of the 
vertebrae had become fused, and evi- 
dence of insured that his vision had 
become greatly impaired so that he 
could not read, distinguish colors, rec- 
ognize customers in his clothing store, 
periors, and that when his position was 
discontinued he requested other work 
or write correctly, and could not wait 
on customers, was suilicient to sustain 
finding that he had become “totally 
and permanently  disabled.’’—Feigen- 
baum v. Prudential Ins. Co. of Ameri- 
ca, 19 A.2d 542, 144 Pa.Super. 412. 
8.C. Hvidence that mill employee 
performed his duties after date’ of-al- 
leged disability from pellagra, with no 
expressed dissatisfaction fromi his su- 
in the mill precluded recovery for ‘‘to- 
tal and permanent disability’ on a 
certificate issued under a group policy, 
notwithstanding employee’s testimony 
that he was unable to do his accus- 
tomed work, that he made mistakes, 
and that by reason of his physical and 
mental condition he was totally and 
permanently disabled.—Cotton y. Hq- 


X ne ley 
L195 S.C. L9dat 
8.0. Evidence sustained — ng t 
insured, who had been a _ practi 
dentist but had moved to a farm, V * 
“totally disabled’? within contempla- — 
tion of insurance policies providing for 
payment of benefits for total disability 
defined as any impairment of mind or 
body which continuously rendered it 
impossible for insured to follow a gain- 
ful occupation.—O’Kelley v. Mutual 
Life Ins. Co. of New York, 14 S.E.2d 
582, 197 S.C. 109. r: 
_ $.C. Evidence that insured, who had 
for many years been employed by 
hardware company and engaged in is 
both light and heavy work as .ware- - 
house and implement man, was as the — 
resuic of a_ stomach ulcer, for which 
he had undergone several operations, 
no longer able to perform any _ heavy , 
work but was on account of his knowl- > 
edge of the business .employed in an ’ 
advisory capacity in the office of the 


hardware company at half his former ‘i 
salary warranted submission to jury 
of question whether insured was total- — ‘- 


ly and permanently disabled so as to | 
be entitled to total and permanent dis- | 
ability benefits provided for in_ life 
insurance policy, and such evidence 
sustained verdict in favor of insured. © 
—Long v. Mutual Life Ins. Co. of New wi 
York, 15 -S.B.2d 761, 197 S.C. 492. Wwase 
Tenn. Webere policy containing pro- 
vision for disability benefits stated that 
total disability shall be presumed to be 
permanent when it is present and has BY 
existed continuously for not Jess than v 
three months, total permanent disability : 
could be shown otherwise than by reli- 
ance on such presumption.—Jones -y. 
Equitable Life Assur. Soc. of U. S., 152 . 
S.W.2d 249, 177 Tenn. 644. : a 
Tenn.App. Evidence that insured, 
after discharge from mental hospital, 
improved. physically and mentally and 
operated a business in a creditable and 
energetic manner ,and performed sub- 
stantially every duty connected with | 
the operation of his business, was suffi- 
cient to show, as a matter of law, that 
insured was not “totally and perma- 
nently disabled” within meaning of life 
policy. providing for disability bene- 
fits notwithstanding medical expert’s 
testimony that insured was permanent- | 
ly and totally disabled when dis- is 
charged from hospital.—Lemarr v. Met- 
Topentan Life “Ins: “Co... 143) Sowe2d > 76 


Tenn.App. Evidence held to sustain 
finding that action by policyholder 
against insurance, company was insti- 
tuted in bad faith and without reasona- Ey 
ble basis so as to entitle insurance 
company to recover penalties provided |. 
for by statute in such cases. Code. 
1932, § 6435.—Harrison v. National 
ra & Accident Ins. Co., 145 S.W.2d 


Tenn.App. Evidence warranted con- : 
clusion that insured was “totally and a 
permanently disabled”. within life pol- 
icy provisions for disability benefits, 
notwithstanding that insured, who was 
50 years old and had a seventh grade 
education and who had been a farmer 
but had been required to employ a P 
tenant to operate farm, had driven an 
automobile on occasions,’ and had em- 
ployed insurance solicitors in connec- 
tion with insurance agency operated by 
insured, and that insured went to of- Se 
fice every day and occasionally called 
on prospects for insurance.—Mutual 
Life Ins. Co. of New. York v. McDon- 
ald, 150 SwW.2d 715. 


Tex.Civ.App. In action to. recover 
disability benefits under life) policy pro- 4 
viding that if monthly benefits pay- | 
able thereunder and under all other in- 
surance contracts exceeded 80 per cent. 
of insured’s monthly earned income at 
date of disability there should be a 
proportionate reduction of income pay- - 
ments thereunder, even if insurer had 
burden of proving ‘that aggregate \ 
monthly benefits did exceed 80 per 
cent. of insured’s monthly earned in- = 
come at date of disability, insurer gat- 
isfied that burden by questioning in- 
sured in detail concerning his monthly 
earned income and providing him every 


ki ) Ss y 
nee was .sufficient to support -find- 


i hat insured was totally and perma- 
_nently disabled within meaning of poli- 


cy, but was insufficient to support find- 
ing that proper notice and. proof of 


disability of insured excused him from 
the necessity of giving the required no- 
tice and proof.—Texas Life Ins. Co. v. 
Sharp, 146 S.W.2d . 447. i 

In action on life policy having an in- 
come disability provision, wherein bene- 
 ficiary contended that policy had not 
_. lapsed before insured’s death for non- 

~ payment of premium, but had remained 
_ effective under provision for monthly 

income and waiver of premiums during 

insured’s disability, testimony was in- 

sufficient to. excuse insured because of 

his alleged mental incapacity from his 

3 contractual obligation to furnish satis- 
factory proof of his disability —Texas 
Life Ins. 
— 447, ‘ 5 
\ Tex.Civ.App. In action by benefici- 
ary ‘against’ mutual association to re- 

cover balance allegedly due under a 
~. life policy, evidence was insufficient to 
establish conclusively the facts neces- 

sary to limit the amount of the associa- 

_ tion’s liability to the sum which it ad- 

_ mitted was due to beneficiary and 
- -which it had paid to her. Vernon’s 
Ann. Civ.St. art. 4859f, § 9.—Texas Mut. 
Life Ins. Ass’n v. Young, 150 S.W.2d 
473, error dismissed. 

In action by beneficiary against mu- 
tual association to recover balance al- 
legedly due under life policy issued on 
the life of her deceased husband. 
- wherein association contended that the 
facts were such as to reduce the amount 
-_ payable under the policy to a sum less 

than the maximum provided for by the 

policy, neither trial court nor jury was 
bound to accept the uncorroborated tes- 
timony of association’s secretary, tend- 
ing to show the amount realized from 
net mortuary collection of monthly 
-. premiums, regardless of whether such 
testimony was or was not sufficient to 
establish facts necessary to constitute 

a defense against the balance sued for, 

Vernon’s Ann.Ciy.St. art. 4859f, § 9.— 

Texas Mut. Life Ins. Ass’n y. Young, 

150 S.W.2d 473, error dismissed. 

Wash. Where claimant. upon a bene- 

+ fit certificate was 62 years of age and 
had suffered severe injury to sacro- 
- qjliae joint, evidence to sustain finding 
that claimant could no longer work 

~ as a railwav mail clerk, or engage in 
any labor resulting in strain on his 
‘ae back, 


See 


w= eos 


. ee ee ee ee 


was. sufficient.—McKillips. — v. 
A ‘Raikway Mail Ass’n, 116 P.2d 380. 
Biss _ § 438 ; 
ae C.C.A.Ill. Evidence supported judg- 


: ment for insurer in action by benefi- 
‘ ciary on the policy on ground that life 
EA policy which was in insured’s posses- 
sion at time of his death was condition- 
ally delivered for inspection only, and 
a that delivery of policy had never been 
- completed by acceptance of policy by 
insured and payment of premium there- 
‘on.—_Silver v. New York Life Ins. Co., 
116; F: 20059: 

©.C.A.Mo.. That insurer’s memoran- 
dum off instructions respecting life pol- 
icy was addressed “To (beneficiary’s 
husband)? Re: Your Policy '* “*)*” 
was not evidence that policy was de- 
livered by insurer to husband as an in- 
sured and not as insurer’s soliciting 
agent, in view of contents of memoran- 
dum and fact that instructions were 
. superfluous if husband were being dealt 
- with as an insured.—Urseth v. Sun Life 
: Assur. Co. of Canada, 119 F.2d 529. 

Kan. In action to recover double in- 
demnity on life policy making payment 
of first premium and delivery of policy 
conditions precedent to be performed 
before contract of imsurance was com- 


rovision, 


disability was given to insurer or that. 


Co. .v. Sharp, 146 S.W.2d 


surance as. 
pted, agent ye 


oS ge 


disaster on 
March 18, 19387, that in ignorance of 
that fact application was passed on and 
policy written at home office on fol- 
lowing day, and that poliey never left 
home office showed as a matter of law 
that a contract of insurance on boy’s 
life, either written or oral, was never 
consummated.—Cox v. Pyramid Life 
Ins. Co., 150 Se error refused. 
4 


§ 

C.C.A.Ark. Evidence held to author- 
ize recovery on life policy on ground’ 
that insured did (not have cancer or 
any grave, important, or serious dis- 
ease on date of issuing policy, though 
insured died of cancer within two 
years.—Atna Life Ins. Co. v. McAdoo, 
115 F.2d''369. 

C.C.A.Fla. Testimony of medical ex- 
aminer who examined insured and 
filled in medical parts of applications 
for life policies was the “best evi- 
dence” of what answers were given 
by insured and of what was written 
down.—Metropolitan Life Ins. -Co. v. 
Madden, 117 F.2d 446.) 
In actions on life policies, testimony 
of medical examiner who filled out ap- 
plications and wrote down the answers, 
that questions regarding prior stom- 
ach ailment and prior medical treat- 
ment were answered “no” and “none’’ 
and that the characters he wrote down 
were written to evidence “no” and 
“none” established that such were the 
answers given by insured, even if the 
characters were illegible to others.— 
Metropolitan Life Ins. Co. v. Madden, 
117 F.2d 446. ; 

C.C.A.Miss. Evidence 
show that District Court’s findings, that 
ailments which insured failed to dis- 
close in his applications for life poli- 
cies were trivial and not material to 
risk, and that insured was not guilty 
of intentional fraud, so that insurer 
was not entitled to cancel policies, 
were clearly erroneous so as to author- 
ize appellate court to set them aside, 
notwithstanding that such ailments 
might have been symptoms evidencing 
a continuing case of Buerger’s disease. 
Federal Rules of Civil Procedure, rule 
52(a), 28 U.S.C.A. following seetion 
723¢e,—New York Life Ins. Co. v. Lowe, 
119 F.2d 740. 

D.C.Lia. Evidence held to authorize 
denial of recovery on life policy on 
ground that insured made false repre- 
sentations that he had never taken any 
aerial flight and did not contemplate 
participation in aeronautics, whereas 
he had taken a flight and enrolled as 
flying student on same day that he 
took medical examination.—Warren vy. 
he York Life Ins. Co., 37 F.Supp. 

D.C.Pa. In action by insurer to can- 
cel disability and double indemnity 
provisions of life insurance policy and 
to enjoin action for disability or double 
indemnity benefits, evidence showed 
that insured’s answers concerning his 
health as well as consultation and 
treatment by physician within five 
years prior to application for insurance 


were false and that insured knew they,. 


were false when he made them.—Equi- 
table ‘Life Assur, Soc. of U. S. v. Saft- 
las, 38 F.Supp, 708. 

Colo. In action on life policy ig- 
sued March 28, 1933, where prior to 
June 28, 1937, eight quarterly premi- 
um payments were not made on th 
due date and in four instances a second 
installment of premium was made, re- 
ceived, and credited after lapse of 
grace period, only $15.82 of quarterly 
payment due June 28, 1937, was paid, 
and remaining $20 with 10 cents inter- 
est was paid October 16, 1937, almost 
three months before insured’s death, 
evidence supported jury’s conclusion 
that the $20.10 paid in October was 


life unconditionally received, and that 
aa ife ] 
nter : 


held not to 


reeds e 


‘ 


cy had not lapsed—A)tna L 
v. Mason, 114 P.2d 562. © 
_ Ga.App. Evidence was insuffi 
to permit beneficiary to recover on 
‘policy, | but showed that policy 
been forfeited for nonpayment of pre- — 
miums.—Bankers Health & Life Ins. 
Co. v. Crozier, 16 S.H.2d 65, conform- — 
ing to answers to certified questions — 
14 §.E.2d 717. ; j 
Hividence 


rial to risk avoiding policy, so that — 
beneficiary was not entitled to recov 
on policy upon death of insured abo 
a year and a half after policy h 
been issued as result of cancer 
stomach.—Rubin_y, Metropolitan — 
es Co., 82 N.H.2d 359, 308 Ill.Ap 

Mo.App. Insurer by showing that 
insured was a patient at an institution 
for treatment of physical disease and 


was attended by at least two ply 
cians, who within two years — 
date of issue of life policy treate 
for a serious disease, made ou’ 
“prima facie case” of breach of poli Me 
within voidability clause, in absence uh 
indorsement on policy of such attend- — 
anee and. treatment, and thereup 
burden shifted, according to terms 
policy, to beneficiary suing ther 
and it became incumbent on beneficiary 
to show that attendance or treatment — 
was not for a serious disease.—Brown 
v. Metropolitan Life Ins. Co., 151 S.W. 
24 499, Pi S 
Evidence was insuflficient® to sh 
that attendance or treatment of 


—Brown-v. Metropolitan Life Ins. Co., 


double indemnity provisions contained 
in three life policies, for misrepresenta. 
tions as to treatment for prior illnesses. — 
—Wilkes v. Equitable Life Assur. Soc. 
of U. S., 27 N.Y.S.2d 935, 262 App.Div. 
73, reargument denied 29 N.Y.S.2d 712, 
262 App.Div. 848. ; ce 

N.D. In action on policy on lives of | 
husband and wife, payable to the sur- 
vivor, wherein husband claimed that. 
policy had not lapsed at time of h 
wife’s death as contended by insur 
for nonpayment of premiums, becaus' 
the husband had in fact paid premiums 
for which note was given, evidence sus- 
tained jury’s finding that such payme 
had in fact been made.—Rott v. Pr 
ee Aedes Ins. Co., 298, Niwas Lite 


Ohio App. In absence of testim 
of physician who treated deceased in. 
sured a few months before issuance 0 
life policy, which testimony was i 
admissible under privileged communi- 
cation statute, evidence was insufficient 
to support insurer’s defense that in- 
sured had been attended within two > 
years prior to issuance of policy by a 
physician for a serious physical condi- — 
tion which fact was not endorsed | 
thereon, so as to preclude recovery on. | 
policy. Gen.Code, § 11494.—Campbell — 
oe an Life Ins. Co., 34 N.H.2d°  — 

Pa. In action on policy insuring 
life of man who died of heart disease 
within less than a year after making | 
application for’ policy, evidence justi- ~ 
fied denial of recovery on ground that  — 
insured acted in bad faith in stating in 
application that he had not consulted a 
physician for any ailment, serious or 
not serious, within past five years.— 
Freedman v. Mutual Life Ins. Co. of 
New York, 21 A.2d 81, 342 Pa. 404. 

Pa.Super. In action on life insurance 
policy, voidable by insurer if insured — 
was patient at institution for treat- a 
ment of disease within two years be- < 
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fore date of policy, unless his treat- 
mént was not for serious disease, evi- 
dence held insufficient to establish that 
insured was not treated for serious dis- 
_ ease at hospital, records of which, pro- 
“duced by defendant, showed numerous 
treatments of insured for osteomyelitis 
of leg during such period, so that jury 
Was not warranted in finding verdict 
for plaintiff—Baum y. Metropolitan 
Life Ins. Co., 19 A.2d 486, 144 Pa.Su- 
+) per, 37. ; 
Pa.Super. Where life policy did not 
require that insured be in sound health 
when policy was delivered, but only 
that first premium be paid during in- 
+ sured’s lifetime, evidence that insured, 
_ -who had been in good health at time of 
making representations contained in 


Bt application, was suffering from what 
_ _appeared to be a_ severe cold when 
ahs y policy was delivered and first premium 
~~ was paid to agent, who was then in- 
ae formed of condition of insured who 
_ died the following day, did not estab- 


lish that insured was guilty, of fraudu- 
lent conduct which would bar recovery 
on policy on theory that, representa- 
- tions made in application continued as 
_ representations down to date of deliv- 
~ ery of policy. 40 P.S § 441.—Watson 
e ee cputan Life Ins. Co., 21 A.2d 
PaO Sac te 


Tex.Civ.App. Evidence that life poli- 
ey was issued on May 2, 1938, on ap- 
plication made April 12, containing 
negative answers to questions respect- 
_ing insured’s physical condition and 
past medical history, and that applica- 
tion contained warranties under which 

insured warranted that answers to 

_ questions were true and agreed that an- 
- gwers should form basis of contract of 
imsurance, and that policy provided that 
it should be void if insured was not 
ay alive and in sound health on date there- 
of, and that insured, who died on May 

18, had received medical treatment be- 
tween April 5 and April 24 for ‘pelvic 
cellulitis”, warranted conclusion that 
policy was obtained by fraud and was 

- yoid from its inception, and hence de- 

-. nial of recovery in action on policy was 
proper.—Hughes v. American Nat. Ins, 
Co., 146 S.W.2d 470. : 

Tex.Civ.App. Evidence held to es- 
tablish that insured was not in good 
health but had cancer of the lip when 
wpeliey was applied for and delivered 
by mutual aid association, precluding 
recovery on policy. Vernon’s Ann.Civ. 
St. art. 4875a—1 et seq.—Morris Ass’n 
of Brownwood vy, Tatum, 152 S.W.2d 
871, 

Tex.Civ.App. 
icy was not to, become effective or be 
reinstated unless husband and wife 
+ were living and in good health and 


! 


Where joint life pol- 


insured agreed that no lack of knowl- 

- edge’on their part would be any ex- 
abd euse for error made relative to their 
health or physical condition, and there 
was evidence that wife was treated for 
. female trouble some two years before 
the policy was issued and that before 


cancer and that some two months 
‘after reinstatement of policy she died 
of cancer, surviving husband was not 
entitled to recover on the policy’ on 
death of wife since wife was not in 
. “good health’ at time of issuance of 
x _ policy or at time it was . reinstated 
/ after it had lapsed.—Texas Independ- 

' ence Life Ins. Co. v. Pickens, 153 S. 
> W.2d 884. 


disability benefits under group 
policy testified that he mailed letter 
to insurer stating that he was sick, 
that X-rays had been taken,*and that 
he had been informed he had tuber- 
-eculosis and requested insurer to pay 
benefits, and insurer’s attorney not un- 
nL der oath denied that such letter was 
j received, 
f disability was given as required by 
\ olicy was proper.—Wheeler v. Equita- 
fis Life Assur. Soc. of U. S., 293 N.W. 
735, 294 Mich, 520. 
N.Y.App.Div. In action for total dis- 
ability benefits, evidence held to es- 
tablish that notice of disability was not 
giyen within ten days after insured 


life 


apse of policy she was treated for. 


finding that due. notice of 


tn 
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had knowledge thereof, as required by 


the policy, in view of insureds. state- 
ment to soliciting broker which was 
insuffigient as notice. but revealed 
knowledge of diseibility—Walterman vy. 
Mutual Ben. Health & Accident Ass’n, 
23° N.Y.S.2d 1158, oe App.Div. 478. 

1 


©.C.A.Il]. In action on two life pol- 
icies, evidence showed that insurer did 
not waive issue whether insured know- 
ingly signed application for policies.— 
Obartuch v. Security Mut. Life Ins. Co., 
114 F.2d 873. 4 

C.C.A.Il]. Hyidence that beneficiary’s 
attorney requested insurer to deliver 
forms of proof of death, in the matter 
of the insured giving policy number, 
and thereafter wrote that attorney was 
informed that forms had been refused 
and that attorney hoped that request 
would receive attention of person in 
authority and that insurer disclaimed 
that any notice of death had ever been 
furnished which was the reason why 
forms of proof of loss had not been 
given, did not. disclose ‘‘waiver’’ by in- 
surer of policy requirement for no- 
tice .or proof of loss. Smith-Hurd 
Stats.Ill. ¢c. 78, § 3863.—Llewellyn v. 
Commercial Casualty Ins. Co., 118 F. 
2d 144. ; 

C.C.A.Kan.. Hvidence of facts creat- 
ing equitable.estoppel against insurer 
warranted judgment for beneficiary in 
action» on. life policy as against in- 
surer’s claim that insured made. false 
and fraudulent representations of fact 
material to risk in answers to questions 
in application respecting whether in- 
sured had ever been refused insurance 
by. other companies.—Columbian Nat, 
Life Ins. Co. of Boston, Mass., v. Rod- 
gers, 116 I'.2d 705, certiorari denied Co- 
lumbian Nat. Life Ins. Co. v. Rodgers, 
61. S.Ct. 838. 

C.C.A.Mo. That insurer under life 
policy which was not to take effect un- 
til first premium had been paid dur- 
ing insured’s life and good health did 
not specifically demand that plaintiff’s 
husband, who was insured under pol- 
icy and who came into possession of 
policy as insurer’s soliciting agent, re- 
turn inspection receipt duly executed 
and that insurer did not make a spe- 
cial request for payment of initial pre- 
mium, which was never paid, was not 
evidence of insurer’s intention to extend 
eredit to husband with regard to pay- 
ment of premiums where responsibility 
respecting such matters was cast sole- 
ly upon husband under insurer’s mem- 
orandum of instructions concerning 
policy.—Urseth v: Sun Life Assur. Co. 
of Canada, 119 F.2d 529, 

That insurer under life policy, which 
covered plaintiff's husband who came 
into possession of policy as insturer’s 
soliciting agent, made cash advances to 
husband did not warrant assumption 
that insurer was willing to extend 
credit to husband for initial premium 
on policy, which was not to take ef- 
fect until first,premium had been paid 
during insured’s life and good health, 
where evidence 
that credit for a policy premium was 
never extended to an agent, except 
where he had renewal commissions ac- 
cruing, and then only on agent’s signed 
written order, and husband never had 
renewal commissions coming. to him 
and there was mo evidence that he had 
ever requested that credit be extended 
to him .for premium.—Urseth v. Sun 
Lee Assur. Co. of Canada, 119 F.2d 
. Ark, Evidence that on five occasions 
the insured failed to pay the annual 
premium on a life policy within the 
grace period and. was re-instated on 
application, was insufficient to estab- 
lish a custom. of accepting delayed 
payments, where it. appeared that the 
insurer never continued the policy in 
force beyond the grace period,. unless 
the premium was paid, a note given 
therefor, or an extension agreement 
executed.—_Washington Nat. Ins. Co, v. 
Simmons, 147 .8.W,.2d 3. , 

App.D.C. That insurer must have 
known that beneficiary named in life 
policy was insured’s sister-in-law and 
with that knowledge continued to col- 
lect premiums could not be urged in 


‘showed conclusively © 


‘when ‘weighed in the light of the fact) © — 


Co., 115 F.2d 

DATE % BS cade 
Ga.App. Evidence warranted recoy-. . d 
ery on life policies on ground that in-- 


surer waived forfeiture for BOuDey ene Paes 
of premiums.—State Life Ins. Pree 
Lankford, 10 S.H.2d 427. 

Ga.App. In action on life policy 
which had lapsed for nonpayment of 
premiums, where premiums were paid 
by insured in connection with applica- ~~ 
tion for reinstatement of policy short- - 
ly before insured’s death, evidence did 
not.. authorize finding that insurer 4 
“waived”. forfeiture by retaining mon- og 
ey for an unreasonable length of time. cm" 
—Gulf Line Ins. Co. v. Causey, 14 S.E. ae 


2d 138, 64. Ga.App. 699. p mate 
_JILApp. In action on life policy, evi- =“ 
dence showed that insurer, through its 
agent with knowledge of insured’s prior 

injury, delivered policy and accepted 


premium and was “estopped” to say 4 | 
that the policy was not a binding con- ae 
tract.—Mousette.v. Monarch Life Ins. ~~ 
Co., 32,-N.H.2d 1004, 309 Ill.App. 224. > 

Ind.App. Where. premium receipt _ 
showed a credit for premium on April © 
20, 1931, one day beyond grace period, — 
but reason for failing to give credit. ite, 
until the 20th was because the 19th fell 
on a Sunday, the giving of credit after 
expiration of grace period did not evi- 
dence a “waiver” of policy require- ‘ 
ment that premiums be paid within nN 
grace period.—Lincoln Nat. Life Ins. Co. 

v. Sobel, 35 N.H.2d 121. il 

Where policyholder claimed that he ©. 
was informed in effect by solicitin } 
agent at time policies were delivere ier 
that prompt payment of premiums 
would not be required, but there was oe: 
no evidence that policyholder relied on 
the statements, and it appeared to the 
contrary that he recognized necessity 
for prompt action concerning premiums, 
no “waiver’’, either express or implied, | 
by course of conduct was established.— 
Lincoln Nat. Life Ins. Co. v. Sobel, 35 
N.B.2d 121, 

Iowa. To establish affirmative de- 
fense in action on life insurance policy 
that insurer’s examining physician’s 
certificate of insured’s health or report : 
to insurer that insured was fit subject’ 
for insurance at time of application for . 
policy was procured by insured’s fraud, — ; 
proof must be clear, satisfactory and ~ P, 
convincing and show material represen- 
tation of existing fact, falsity thereof,® ~ 


scienter, intent that it- be relied on ex- 
amining physician’s reliance and action bay 
thereon, and defrauding of insurer | 
thereby. Code 1939, § 8770.—Olson- y. st 
New York Life Ins. Co., 295. N.W. 832... 4 
Tex.Civ.App. Evidence held not to es- 4 
tablish authority of mutual aid asso- => — 
ciation’s agent to waive policy provision ; 
requiring delivery.of policy while in- 
sured was in good health.—Morris Ass’n 
of .Brownwood vy, ‘Tatum, 152 S.W.2d 


871. 
D.C.Ky., Evidence showed that heart { 
disease caused insured’s disability and i" 


that ‘it originated long before the in- 
surance provided by policy became ef-: 
fective to cover such disability.—Mutu- 
al Ben. Health & Accident Ass’n v.-Pat- 
ton, 37 F.Supp. 48. ; ; ra 

D.C.Mo. In beneficiary’s action in q 
Missouri for accidental death benefits 
under life policy, if all of the evidence, 


that there is in human beings anin- — 
stinct of self-preservation, is not con-. 
ducive to the conclusion that, assum- 
ing adequate mental capacity,. the in- 
sured did not intend to take his own 
life, the result is a failure to su&tain- 
the burden of proof that death was 
accidental.—Laventhal vy. New - York uN 
Life Ins. Co., 40 F.Supp, 157. Bic 
In beneficiary’s action in Missouri to Ri 
recover accidental death benefits pro- é 


vided in life policy, wherein. beneficiary ~~ 
relied on insanity of insured, who com- ~ #( 
v id + th t 


— 


ad facts, 
was replete: and ‘legal nk ace 

- on suicide and sanity had gone out, of 
= ease,’ 
every one possesses that human beings. 
‘have an instinct for self-preservation 
and are usually sane, would be unable 5 
-equipoise, 
_ sane or intentional, 


evidence that death was 


— 


aided, by the knowledge which 


to say whether death was result of in- 
rational acts, ‘bur- 
den of proof had not been es i fe 
and: beneficiary could not recover 
theorv that accidental death had been 
established.—Laventhal v. New York 
Life Ins. Co.,; 40 F.Supp. 157. 

D.C.Pa, On ‘question whether death 
of insured was. caused by “accidental 
means’? within provision of life policy 
for additional death benefits, benefici- 
ary could prove accidental character 
of insured’s fall by circumstances; the 


test of the sufficiency of the cireum- 


stances adduced being that, viewed as 
a whole, they reasonably excluded, by 
their preponderating probative weight, 


any other explanation founded in the 


evidence, and it was not indispensable 


that cireumstances established a spe- 


number of accidental 


causes reasonably suggested by the evi-- 


dence.—Harry L. Sheinman & Sons v. 
Scranton Life Ins. Co., 39 F.Supp. 398. 
Ga.App. Where lite. policy provided, 


for double indemnity in event of death . 
from accidental injuries received with- 


in terms of policy, but further. pro- 
vided for nonliability when injuries 
were intentionally inflicted by another 
person, the nonliability proviso was 
an exception to principal provision 
providing indemnity in event of acci- 
dental death, and burden was on in- 
surer to prove by preponderance of 
intentional 
and within the exception.—Matthews 
y. Gulf Life Ins. Co., 12 8.H.2d 202. 
In action on life policy which pro- 
vided for double indemnity -in» the 
event of death from accidental in- 
juries received within terms of» policy 


but which further provided for non-- 


liability when-injuries were intention- 
ally inflicted by another person, where 
insurer sought to absolve itself from 
liability by relying on circumstantial 


evidenee to establish that insured was. 


intentionally shot by unknown per- 
son, facts shown must not only rea- 
sonably support conclusion that shoot- 
ing of insured was intentional within 
terms of policy but also must render 
less probable all inconsistent conclu- 
sions.—Matthews v. Gulf Life Ins. Co., 
12 S.BE.2d 202. 

Ga.App. A prima facie case far re- 
eovery on a double indemnity clause 
in a life policy necessitates proof of 
the policy and death, and proof that 
the death occurred from accident or 
accidental means as defined in the pol- 
icy. paigeine v. Hquitable Life Assur, 


Soe. of U. S., 14 8.H.2d 182, 64 Ga. App. 
834. 
Ga.App. In action on double. indem- 


nity provision of life policy, evidence 


. that body of insured was found in open 
“space within swamp, - 
“many wounds on his body in the way 
of cuts, gashes, bruises and stabs, that 
.there were three deep gashes on his 


that there were 


throat, and that he had been. stabbed 
in the back of his neck, sustained vyer- 
dict that death of insured was not: re- 
sult of suicide, but was effected solely 
through “violent, external and acci- 
dental means” within the policy.. New 
York Life Ins, Co. v. Ittner, 14 $.H.2d 
2038, 64 Ga.App. 806, 

Il.App. Evidence that insured, who 
went out in a rowboat propelled by 
outboard motor, was’ found “in the 
water dead, and where nothing more 


“was known as’ to the cause of: death, 


established a “prima facie case” of 
death by accidental drowning, which 
constituted death through “external, 
violent and accidental means” within 
meaning of double indemnity provision 
of~life and accident insurance policy. 


. —Kanne v. Metropolitan Life Ins. Co., 


347 N.B2d 732, 310 Tll.App. 524, 

Mo.App. In ‘action .on double indem- 
nity provision of life policy where 
pitintie beneficiary claimed that in- 


sure 2d’s death ‘was the result of. a fall | 


from a stepladder which caused a rup- 
ture of the spleen, evidence was suf- 


ficient to show that the fall was acci- 


dental—Krug v. Mutual Life Ins. Co. 
of New York, 149 S.W.2d 398, 
In action on double indemnity provi- 


sion of life policy, only where plain-- 


tiff’s own showing puts the evidence in 
as to whether or not acci- 
dent resulted from a cause for which 
insurer is responsible, plaintiff has not 
made out a “prima facie case”’.—Krug 
v. Mutual Life Ins. Co, of New York, 
149. S.W.2d 398. 

N.Y.App.Div. In beneficiary’s action 
for death benefits under life policy, 
judgment for beneficiary was aflirmed, 
—Gellman v. Metropolitan Life Ins. Co., 
24 N.Y.S.2d 790, 261 App.WViv. 810. 

N.C.. In action on life policy, record 
supported judgment for plaintiff not- 
withstanding that medical certificate of 
death gave alcoholic intoxication as 
cause of death, while coroner’s certifi- 


-eate recited acute alcoholism as one of 


the contributory causes of importance 
not related to principal cause, and 
hence signing the judgment was not 
error. C.S. § 7111.—Query.v. Gate City 
ore Ins. Co., 11 §$,H.2d 139, 218 N.C, | 

Pa.Super. In action to recover bene- 
fits under life policy making benefits ~ 
payable in event of insured’s death re- 
sulting directly and independently of ° 
all other causes through external, vio- . 
lent, and accidental means, evidence és-) 
tablished that insured developed fatal 
pneumonia as result of being confined 
to bed by reason of fractures of the 
hip, and that pneumonia would not 
have occurred but for the fractures.— 
Johnson vy. Kentucky Central Life & 
Accident Ins. Co., 18 A.2d 507. 

Pa.Super. Evidence sustained find- 
ing that death of insured resulted 
from bodily injuries sustained solely 
through external, violent, and _ acci- 
dpntet means within meaning of insur- 
ance policies.—Hanrahan v. John Han- 
cock Mut. Life Ins. Co., 18 A.2d 512. 

Pa.Super. In action for accidental 
death benefits under life insurance pol- 
icies, evidence held sufficient to sustain 
jury’s finding that insured sustained 
fatal injuries as result of accidental 
fall in her home.—Mawn vy. Pruden- 
tial Ins. Co. of America, 19 A.2d 300, 
144 Pa.Super. 200. 


Pa.Super. That there were no eye- 
witnesses to insured’s drowning did 
not necessarily defeat recovery on dou- 
ble indemnity provisions in life pol- 
icies covering death by injury through | 
external, violent, and accidental means, 
since death from accident may be es- 
tablished wholly by circumstantial evi- 
dence.—Heffron vy. Prudential Ins. Co. 
pe ae arc 19 A.2d 556, 144 Pa. Super. 


Plaintiff was entitled to recover on 


double indemnity provisions in life 
policies covering death “by injury 
through external, violent, and  acci- 


dental means where insured died from- 
drowning if in the evidence there were 
eredited facts or circumstances, . or 
both, from which jury could infer le- 
gitimately that insured’s death result- , 
ed from accidental means.—Heffron y. 
Prudential Ins. Co. of America, 19 A. 
2d 556, 144 Pa.Super. 307. 

In action on double indemnity provi- 
sions in life policies covering death by 
injury through external, violent, and 
accidental means, where death by sui- 
cide was excepted from coverage of 
policies, and plaintiff claimed that in- 
sured’s death was caused by accidental 
drowning and insurer’s defense was 
suicide, burden to prove all operative 
facts. by fair preponderance of evidence 
was upon plaintiff, and necessary 
proof-element of accidental death was 
not supplied, prima facie, by so-called 
presumption against suicide, but in 
considering whether such burden had 
been met plaintiff was to be given ben- 
efit of every favorable inference of fact 
which reasonably could be deduced 
from evidence.—Heffron y. Prudential 
Ins, Co. of America, 19 A.2d 556, 144 
Pa.Super. 307. 

Circumstantial evidence held to sup- 


| port aoe font pectaas ‘teath as re-_ 
sult of drowning was from “accidental — F; 
means’? within double indemnity provi-— 
sions in life policies covering death by 
injury through external, violent, and 
accidental means, as against defense — 
of suicide—Heffron y. Prudential Tne. 
Co. of America, 19 A.2d 556, 144 Pa. 
Super. 307. 

Tex.Civ.App. In action on life po 
icy containing a provision for doubl 
indemnity in case of accidental death, 
evidence warranted finding that in-— 
sured sustained violent external and 


cause of his death—Rio Grande Nat. 
Life Ins. Co. v. Bailey, 153 S.W.2d 493. 

Vt. In action on life policies con- 
taining double indemnity accident 
clauses and involving disappearance of 
insured purser, testimony, 
bodies of persons drowned 


overed, was not conclusive 
red had not been drowned, — 
fact that insured’s body had 


indemnity i : 

effected solely through external, ; 
lent, and accidental: cause has proven 
affirmatively to the satisfaction of the 
jury or judge trying the factual side, 
of’ the case that. rb death 5 
due to such cause, it is not necessa’ 


from some other cause. —Bankers | 
Co. v. Nelson, 108 P.2d 584, reheat 
denied 111 P.2d ve : 


issuance of 
was sane or 


plane whether 
nsane, evidence ina 


fourth-story inact 
order to likewise fall from window had 
to pull himself over edge of windo 
sill, that in response ito protests 
men on street below. he replied twi 

“Down I come”, and that he came down 
head first from fourth-floor window to 
the cement walk, barred recovery on 
ground that death was due to “self- 
destruction”, irrespective of whether | 
mental faculties of insured ‘Were af- 
fected at the time by drink.—Lincoln — 
Petroleum Co. v. New York Life Ins. — 
Com Lb E20) 78" 

Ala. In action to recover double 
demnity for accidental death, evi 
held to warrant findings that death 
was caused by taking poison by. 
take rather. than with suicidal intent 
—National Life & Accident Ins. Co. ¥ 
Karasek, 200 So. 878, 240 Ala. 660. 

Iil.App. Evidence relating» ‘to death 
of insured who fell from third-fioo 
hospital window was insufficient t 
show. that insured’s death was. acci- 
dental and not. self-inflicted, so a 
entitle _ beneficiary » of li i 


Tl. fee 381. 
Il.App. In Licucheacee action: a 
life policy excluding liability for death 
by suicide, evidence that- insured used 
potassium cyanide for years in his work 
and that he was also familiar with. ae 
used stomach tablets or powde1 
that he purchased cyanide abou 7 
hours before he was found dead in Leones 
room where glass was found which — 
contained sediment and odor of cya- | 
nide and where tablets and powder 


were also found, was inconsistent with 

presumption against death’ by suicide iat 
and did not ‘sustain verdict for bene- » - 
ficiary.—Gray. vy. Metropolitan Life Ins. 4 


Go., 31 N.B.24a 85, 3808 Il.App. 1. 

N.J. Evidence that manager of sery- 
ice station had been short in his ae-.-* 
counts and that his defalcation had 
been discovered a short time prior to 
time when he was found dead from 
swallowing carbolic acid, that there 
were no burns about the mouth to in- - 
dicate an attempt to expel the liquid, 
that .a- considerable quantity of acid 


ane 
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‘ was found in the stomach, that car- 
| bolic acid was not used about the sta- 
‘ tion and that manager had purchased 
a bottle of carbolic acid just prior to 
: his death, established “suicide” within 
life policy limiting recovery to premi- 
ite ums if insured committed suicide— 
- @arroll v. Prudential Ins. Co. of Amer- 
ica, 15 A.2d 810, 125 N.J.L. 397. 
N.Y.App.Div. In action on insurance 
policy with defense that insured’s death 
was due to suicide, charge that evi- 
dence of suicide or self-destruction 
must be such as to exclude every rea- 
; sonable hypothesis of natural or acci- 
dental death was error, since defense 
was only required to be established by 
a fair preponderance of evidence.— 
- auriello v. John Hancock Mut. Life 
Ins. Co., 28 N.Y.S.2d 605. 
fot N.Y.App.Div. Evidence held not to 
warrant recovery on insurance policy 
for death by accidental means as 
against defense of suicide.—Marino v. 
- Prudential Ins. Co. of America, 27 N. 
¥.S.2d° 813, 262 App.Div. 777. % 
- @Okl. In action on life policy, insured 
had burden of establishing to jury’s 
satisfaction its affirmative defense that 
- recovery could not be had on ground 
. that insured eommitted suicide within 


5 


one year from date of issuance of pol- 
Life 


- iey.—Metropolitan Ins) Wi Coxe. 
- Keith, 105 P.2d 528. : 
_ 'Tex.Civ.App. Where life policy con- 
_ taining double indemnity provision for 
ecidental death limited insured’s lia- 
ility to return of premiums in event 
death of insured from suicide with- 
two years from date of policy, and 
stimony: of only witnesses present at 
me and place where insured was shot 
hier moral certainty that in 
an 


was 
Ins. Co. v. Williams, 144 S. 


t . 

- policy limiting payment to. beneficiary 
to the amount of the premiums where 
the insured commits suicide within two 
ears.—Langlitz v. American Nat, Ins. 
o., 146 S.W.2d 484, error dismissed, 
udgment eorrect. 
Le ea 


§ 446 ; 
ead €.C.A.Ala. In action on double in- 
- demnity riders of life policies,’ burden 
is upon plaintiff to establish by a pre- 
- ponderance of evidence that, death was 
accidental, and where evidence indi- 
eates suicide and supports no reason- 
able theory of accident a directed ver- 
dict for defendant should be given.— 
' Union Central Life Ins. Co. v. Cooper, 

otis H.2d (222. 

In beneficiary’s action to recover 
double indemnity benefits under life 
policies carrying double indemnity rid- 
ers, Whether insured, who died as result 
of gunshot wounds, met death by ac- 

cident or as result of intentionally self- 
nflicted wounds, was for jury.—Union 
Sore Life Ins. Co. v. Cooper, 115 F.2d 
 ©.C.A.Ga. In action on life policies 
providing for double indemnity for ac- 
cidental death not resulting from phys- 
- jeal or mental infirmity, or illness or 

disease, evidence whether insured’s 
deaths was result of fall, solely and 
lependently of any weaknesses or 
diseases, and whether fall which caused 
injury resulting in death was an ac- 
eident or was due to disease, was for 


jury.—New York Life Ins. Co. -v. 
Hatcher, 115 F.2d 52. 
©.C.A.Ind. Whether insured, who 


at one time had been engaged in prac- 
tice of law but later operated a 
chicken farm and hatchery, was “per- 
manently and totally disabled’ and 
unable to do any work, or conduct 
vt any business for profit, so as to be 
5 entitled to benefits under disability 
a provision of life policy, was question 
: of fact for District Court.—Mutual 
Life Ins. Co, of New York v. Tormoh- 
len, 118 F.2d 163. 
C.C.A,.Mo. In action on life. policy 


ne 


LIFE IN: 


and to recover damages for vexatious 


delay in payment of policy, evidence 
presented jury question whether ~insur- 
er was guilty of vexatious delay by 
commencing suit in equity to have pol- 
icy cancelled on ground of insured’s 
misrepresentations, which suit was ter- 
minated adverse to insurer. Mo.St.Ann. 
§ 5929, p. 4515—New York Life Ins. 
Co. v. Calhoun, 114 F.2d 526. — 

In action on life policy and for dam- 
ages for vexatious delay in payment of 
policy allegedly resulting from insur- 
er’s equity suit to cancel policy on 
ground of misrepresentation, instruc- 
tion that insurer’s refusal to pay pol- 
iey was in good faith if jury should 
find that insurer was informed by in- 
sured’s attending physician that prior 
to application for policy insured had 
specified diseases was properly refused 
where evidence of vexatious delay was 
for jury. Mo.St.Ann. § 5929, p. 4515.— 
New York Life Ins. Co. v. Calhoun, 114 
F.2d 526. 

C.C.A.Mo. In action on life policy 
which came into hands of beneficiary’s 
husband, the insured, as insurer’s so- 
liciting agent, where application and 
policy provided that policy should not 
take effect until first premium had 
been paid during insured’s life and 
good. health, and initial premium was 
never paid, whether a memorandum of 
instructions under which husband, as 
agent, could not legally release policy 
to himself, as insured, so as to enable 
policy to become effective, until initial 
premium was paid was placed with 
policy when delivered to husband,.was 
not a question for jury, notwithstand- 
ing that no memorandum was included 
with policy when husband handed it to 
beneficiary, in view of positive testi- 
mony of insurer’s witnesses and. evi- 
dence concerning established practices 
in such cases.—Urseth v. Sun Life As- 
sur. Co. of Canada, 119 F.2d 529. 

In beneficiary’s action on life policy 
which came into hands of beneficiary’s 
husband, who was insured thereundef, 
as soliciting agent for insurer, where 
policy provided that it should not take 
effect untjl: first premium had been paid 
during insured’s life and good health, 
and initial premium was never paid, an 
expression ‘‘O.K.” on insurer’s memo- 
randum of instructions to husband re- 
specting policy was not sufficient to 
raise a jury issue on whether policy 
was to be delivered without prepay- 
ment of premium, in view of testimony 
of insurer’s witnesses that expression 
referred to a special commission allow- 
ance.—Urseth vy. Sun Life Assur. Co. of 
Canada, 119 F.2d 529. 


.D.C.Pa, In action for death and 
disability benefits under life policies, 
evidence that insured signed applica- 
tion for reinstatement after his alleged 
total and permanent disability had de- 
veloped was for consideration of jury, 
as possible impeachment of insured’s 
alleged permanent and total disability 
prior to signing the application.— 
Moyer v. Aitna Life Ins. Co., FR. 
Supp. 725. 

D.C.Pa. In action for death and dis- 
ability benefits under life policies, 
where there was testimony which 
would support finding that’ insured 
became totally and permanently dis- 
abled from bodily disease before al- 
leged lapse of policies, and that insur- 
er’s agent had due knowledge of in- 
sured’s disability, whether insurer had 
satisfactory evidence of insured’s dis- 
ability as required by policies was for 
jury.—Moyer v. tna Life Ins: Co., 
39 E.Supp. 725. 

In action for death and disability 
benefits under life policies, whether 
evidence received by the insurer’s agent 
concerning insured’s disability prior 
to alleged lapse of policies was with- 
drawn when _ insured subsequently 
signed application for other insurance 
was for jury.—Moyer vy. Adtna Life 
Ins. Co., 39 F.Supp. 725. 

In action for death and disability 
benefits under life policies, wherein a 
question was whether the insurer had 
satisfactory evidence of insured’s dis- 
ability prior to alleged lapse of poli- 
cies, the question of extent of knowl- 
edge obtained by insurer’s agent con- 


wee 


cerning the insured’ 

tion was for jury.—Moyer 

Life Ins. Co., 39 F.Supp. 7 Ba 
Ark. In action for disability benefit 

under life policies whether insured who 


became afflicted with arthritis, disease 


of the gall bladder and other ailments 


and who was forced to give up entirely © 


the business in which insured was en- 
gaged on account of the afiliction was 
“totally and  permanentl disabled” 
from bodily disease within terms of 

olicies was for jury.—American United 
Bite Ins. Co. v. Goodman, 146 S.W.2d 
907. 

Ark. On issue whether insured be- 
eame mentally incompetent’ excusing 
her from giving insurer proof of total 
and permanent disability, whether let- 
ters written to insurer were in in- 


sured’s handwriting or whether letters — 


were written by insured’s!daughter for 


the insured was for jury.—American 


United Life Ins. Co. v. Goodman, 146 
S.W.2d 907 


Whether insured became mentally in- 


competent excusing her from giving 
insurer proof of total and permanent 
disability under life policies providing 
for disability benefits was for jury.— 
American United Life Ings. Co. v. 
Goodman, 146 S.W.2d 907. 


Ark. Evidence, including testimony 
of insured’s physician that insured, 
an attorney, was unable to perform 
any duties of an occupation which 
would require constant exercise or 
extended effort because of acute in- 
fectious arthritis was sufficient to pre- 
sent quéstion for jury as to whether 
insured was “totally and permanently 
disabled” within total disability pro- 
vision in life policy.—Pacifie Mut. 


Life Ins. Co. v.) Riffel, 149 S.W.2d 57. ny 


Ind.App. In action to recover total 
and permanent disability benefits un- 
der, life policy, whether policy was can- 
celled, premiums were returned, release 
was executed and a new policy was is- 
sued without provision for total and 
permanent ‘disability benefits, were 
questions of fact for jury in weighing 
the evidence, whose verdict was con- 
clusive on appeal.—Guardian Life Ins. 
Co. of America y. Barry, 32 N.B.2d 599. 

Ind.App.’ Whether life policies’ were 
wagering contracts procured by em- 
ployer on life of employee was for the 
jury. Acts 1929, ec. 176—Lincoln Nat. 
Life Ins..Co. v. Sobel, 85 N.H.2d 121. 

Iowa. In action on life insurance 
policy, evidence that plaintiff “benefi- 
ciary, who was insured’s widow, had 
limited education and business experi- 
ence, that neither defendant’s letter, 
informing plaintiff that defendant. was 
rescinding policy, nor inclosed check 
for amount of premiums refunded, stat- 
ed that such amount was payment in 
full of plaintiff's claim on policy, and 
that she did not show letter to any- 
one, did not know that defendant was 
claiming that, such amount wag all that 
was due on policy, and was not asked 
to surrender policy, raised fact ques- 
tion for jury as to whether there was 
accord and satisfaction and cancella- 
tion and rescission of policy.—Noble 
v. United Ben. Life Ins. Co., 297 N.W. 
881, 230 Iowa 471. 


_ Ky. Where application for life pol- 
icy had attached to it a receipt form 
providing that insurer upon its ap- 
proval of application would be liable 
from the time it was made if the 


Ss 


amount paid at that time was not less — 


than four weekly premiums, and_in- 


surer’s agent did not issue a standard. 


receipt form to insured who was killed 
before policy wag issued by insurer, 
and evidence as to amount paid by in- 
sured and as to the nature of receipt 
issued by agent was conflicting, wheth- 
er insurance was effective before issu- 
ance of policy was for the jury.—Life 
& Casualty Ins. Co. of Tennessee’ y, 
Daniel, 151 S.W.2d 63, 286 Ky. 579. 
Miss. In action on life policy ex- 
eluding liability if insured was preg- 
nant at date of issue of policy and 
death resulted from such pregnancy, 
where insured was married after polic 
was issued and died as result of birth 
of stillborn child three months and 
four days after date policy was issued, 


— 


fa 


a +e ON ee, 


i lat a a 


facie evid 
in, was for 


_ pertaining to childbirth, 
_ ample, a puerperal fever.—Life & Cas- 
_ualty Ins. Co. y. Walters, 198 So. 746. 


orn 


TH Cee 
chich cer- 


statute, vas only prima 
of facts contained there- 


ured was pregnant on date of issue 

of policy. Code 1930, § 4908.—Life & 

Casualty Ins. Co. v. Walters, 198 So. 
yo 


746. 


In action on life policy excluding lia- 
bility if insured was pregnant at date 
of issue of policy and death resulted 


from such pregnancy, undisputed evi- 


dence that insured died from ‘“‘puerperal 
sepsis” established that death was re- 
sult of pregnancy, and submission of 
such issue to jury was error, since 
“puerpera” means a woman in child- 
birth or in‘ period succeeding it; of or 
as, for ex- 


Mo. -Whether death of insured as re- 


sult of inhalation of carbon monoxide 
gas from exhaust of his automobile 


Was death from “asphyxiation”, or 
death from “poison’’, within exception 
of double indemnity provision of life 
policy, was for jury.—Cleayer v. Cen- 


_ tral States Life Ins. Co., 142 S.W.2d 


#x 


474, 129 A.L.R. 1094, - 
Mo.App. In action on. life policy, 
where evidence tended to show that in- 


= surer refused payment on ground of 


misrepresentations concerning health, 
when insurer was not only charged 
with knowledge of the facts but was 
also. to. be charged with knowledge 
that its own agent had knowingly 
written the false answers in applica- 
tion without knowledge of insured, the 
question of vexatious refusal to pay 
was for jury. Mo.St.Ann. § 5929, p. 
4515.—Longo v. John Hancock Mut: 
Life Ins. Co., 142 S.W.2d 871. 

_ Mo.App. Whether refusal to pay to- 
tal and permanent disability benefits 
provided in life policy was “vexatious” 
so as to warrant recovery of penalty 


- therefor was for jury, where question 


where, 


of law upon which insurer chose to 
stand had been decided by appellate 
courts of Missouri long before date on 
which insurer took its position and re- 
fused to pay the benefits—Bonzon vy. 
Ee euoien Life Ins. Co., 148 S.W.2d 


Mo.App. In _beneficiary’s action on 
life policy, evidence whether statements 
of physician in proofs of death fur- 
nished insurer by beneficiary were ex- 
plained or contradicted, so as not to 
be conclusive on beneficiary, was for 
jury.—Chapman y. National Life & 
Accident Ins. Co., 144 S.W.2d 834. 

Mo.App. In action on life policy, 
submission of question of vexatious re- 
fusal to pay claim was not authorized, 
in view of evidence showing that in- 
sured was being treated for diabetes 
before and after date of issuance of 
policy. Mo.St.Ann. § 5929, p. 4515.— 
Poignee v. John Hancock Mut. Life 
‘Ins. Co., 147 S.W.2d 677. 


Mo.App. In action on life policies, 
insurer had obtained compro- 
mise agreement with 
whether beneficiary was of sound mind 
at time agreement was signed, so as to 
be bound thereby, was for the jury.— 
Kelley v. United Mut. Ins. Ass’n, 149 
S.W.2d 905. : 


Mo.App. Whether there was a bona 


fide dispute as to insurer’s liability on 


$2,000 life policy at time of settlement 


of beneficiary’s claim on policy for $500 
on ground that insured’s application 
for policy contained material misrepre- 
sentations as to his health, so that set- 
tlement was ‘consideration’ for re- 
lease executed by beneficiary, was for 
jury, under evidence.—Mills v, Ameri- 
ean Mut, Ass’n, 151 S.W.2d 459. 

Neb. Where evidence in guardian’s, 
action on total disability clause of life 
policy was insufficient to sustain judg- 
ment for insured, who was alleged to 
be insane, it was trial court’s duty, at. 
close of evidence, to sustain motion to 
discharge jury and find for defendant, 
—Gowe v. Mutual Life Ins. Co. of New 


York, 296 N.W. 163. 


jury on issue whether in- c g 
_ jury.—Chmielowiez v. 


beneficiary, ~ 


‘of 
wi 


Prudential Ins. 
Co, of America, 15 A.2d 759, 125 NJ. 
L. 271, affirming 11 A.2d 741, 124 N. 
FL SUT: 

N.J. | Whether farmer and dairyman 
was totally and permanently disabled 
within disability provisions of life 
policies was for jury.—Raub v. Mutual 
Life Ins. Co. of New York, 18 A.2d 
ot, L126 ONG. 164% ’ 

In action for disability benefits un- 
der life policies, evidence was suffi- 
cient for jury concerning disability of 
insured for the period of time for 
which suit was brought.—Raub v. Mu- 
tual Life Ins. Co. of New York, 18 A. 
2a.37, 126 N.J.L. 164. — 

N.Y.App.Div. In action upon policy 
eontaining disability clause whether cal- 
cium deposit which had begun when the 
insured was one year old and was 
unattended by symptoms of ‘any kind, 
was a ‘disease occurring and originat- 
ing before the issuance of the policy” 
so as to preclude recovery was for 
jury.—Reiser v. Metropolitan Life Ins. 
Co., 28 N.Y.S.2d 288, 262 App.Div. 171, 
ean 21 N.Y.S.2d 928, 174. Misc: 


Ohio App, Under evidence that the 
insured suffered a crushed foot in 1926, 
ultimately necessitating amputation of 
his leg in 1934, and that he returned to 
work three months after the injury 
and worked comparatively steadily un- 
til finally leaving the employ of his 
employer in 1933, and that the insured 
became 60 years of age in 1932, the 
eourt should have instructed a verdict 
for the insurer in an action on a group 
policy providing benefits for total per- 
manent disability before the age of 60. 
—Womack y. Equitable Life Assur. 
Soc. of U. S., 33 N.B.2d 842. 

Pa.Super. The requirement of poli- 
cies that “due proof” be submitted that 
the 
solely through external, violent, and 
accidental means resulting in his death, 
does not mean that insurer shall be the 
final judge of what is ‘“‘due proof’, but 
means that the beneficiary shall submit 
proof and whether or not it is sufficient 
to justify a recovery is for the .court.— 
Hanrahan vy. John Hancock Mut. Life 
Ins. Co., 18 A.2d 612. 


Pa.Super. In assumpsit to recover 
total and permanent disability bene- 
fits under life policies, whether insured 
was totally and permanently disabled 
was for jury.—Feigenbaum v. Pruden- 
tial Ins. Co. of America, 19 A.2d 542, 
144 Pa.Super. 412. 

In assumpsit to recover total and 
permanent disability benefits under life 
policies, the weight of the testimony 
was primarily for the jury, and sec- 
ondarily for the court below on motion 
for new trial.—Feigenbaum vy. Pruden- 
tial Ins. Co. of America, 19 A.2d 542, 
144 Pa.Super. 412. 


Pa.Super. Evidence that insured who 
had been engaged in manual labor in 
and about coal mines and in operating 
boarding houses before he sustained 
fracture of head of right femur was 
lame, experienced pain, and was com- 
pelled to abandon efforts to do light 
work, that he wags incapable of per- 
forming any work for compensation or 
profit, and that he was not only physi- 
eally but mentally incapable of sus- 
tained effort, was sufficient for jury to 
find that insured was “totally and per- 
manently disabled’ within provisions 
of life policies.—Milich vy. Metropolitan 
Life Ins. Co., 21 A.2d 458, , 

S.C. In action on life policy, evi- 
dence to effect that insurer’s agent took 
policy to insured’s home on day prior 
to her death, but failed to make actual 
delivery because insured was not at 
home, was sufficient for jury on ques- 
tion of constructive delivery of policy. 
—Lemons v. Pilot Life Ings. Co., 13 8. 
B.2d 278, 196 S.C. 297. 


S.C. Where evidence in action for 


e fol-— 


582, 197 S.C. 109. ‘ 


insured sustained bodily injuries — 


S.C. In action for total permanent 
disability benefits under employees’ 
group insurance policy, evidence as to 
plaintiff's disability and nature of work 
for which he was employed held suffi- — 
cient to take case to jury.—Williams ° 
Southeastern Life Ins. Co., 14 S.E 
895, 197 S.C. 171. i 


hardware company and engage 
both light and heavy work as Ww: 
house and implement man, was 
the result of a stomach ulcer, for w 
he had undergone several operat: 
no longer able to perform any hea 
work but was on account of his kne 
edge of the business employed in 
advisory capacity in the office of 
hardware company at half his fo: 
salary warranted submission to _ 
of question whether insured was tota! 
ly and permanently disabled so a 
be entitled to total and permanent di: 
ability benefits provided for in life 
surance policy, and such evidence su 
tained verdict in favor of insur 
Long v. Mutual Life Ins. Co. of N 
York, 15 S.H.2d 761, 197/S.C., 492. 
Tenn-:App. The extent of a claimed . 
disability, whether total or partial, is 
ordinarily a question for jury i 
action for disability benefits, unde 
insurance policy.—Mutual Life Ins 
Shey York v. MeDonald, 150 S.W. 
The term “total disability” is a ee 
tive term, depending in a measure up- — 
on character of occupation and capabi 


upon circumstances of case, i 
dinarily whether insured.is totally « 
abled is a ‘‘question of fact”? and not 
“question of Jaw’.—Mutual Life — 
Co. of New York v. McDonald, 15 
2d_ 7165. ‘ ‘ 
Provisions in a life policy providin 
for total and permanent disability b 
efits are to be liberally construed, a 
where there is material evidence on 
sue whether insured is totally and pe 
manently disabled within policy, sucl 
issue is for jury.—Mutual Life Ins. Co. 
tors York v. McDonald, 150 S.W. 
Tex.Civ.App. In action by i 
who was a manual laborer with 
ited education to recover disabi 


station.—Metropolitan Life Ins. Co. 3 
Butler, 149 S.W.2d 187,-~error « i 
missed. _ F Pars 
Tex.Civ.App. Where insurance com- 
pany by letter to insured assumed pa 
ment of policy issued by foreign co 
poration, and sent to insured .anot 
policy and insured thereafter paid. ( 
higher premium to the assuming com- 
pany, payment of higher premium at 
most raised fact issue as to whether — 
insured accepted new policy.—Monarch ~ 
Mut. Life Ins. Co. v. Aldrete, 149 S.7 
2d 1091, error dismissed, judgment co 
rect. 


Wash. In action upon a benefit cer- 
tificate, where claimant’s testimony 
that he suffered injury as result of _ 
lifting a heavy mail sack; and that he ~ 
lost time from work, through physical — 
disability, was not disputed, but ex- 
tent of injuries, cause of disability and. 
amount injuries contributed to disa- 
bility were in dispute, claimant was 
entitled to a finding by trier of facts 
upon question of whether or not in- 
surer was indebted to claimant under 
the certificate—McKillips y. Railway 
Mail Ass’n, 116 P.2d 330. 


§ 447 
C.C.A.Ala. Where one of joint state 
agents of life insurance company ob-_ 


§ 447 Ae 


tained reinstatement of lapsed policy 
on his life and issuance of ‘family in- 
come riders’) on two. policies which 
greatly increased amount payable by 
concealing from insurer’s examining 
physician a feeling of fullness in his 
abdomen, and next day went to his 
personal. physician, ‘who, after a 
4 thorough examination, performed op- 
: eration which disclosed a_ cancerous 
: - eondition, trial court properly directed 
verdict for company as to the rein- 
- stated policy and the riders, in benefi- 
thy iary’s actions thereon, under Alabama 
; law making it insured’s duty to advise 
company of any change in physical 
condition ‘material to risk.”—McDan- 
jel v. United Ben. Life. Ins. Co., 117 
B.2d 339. i 
. ©.C.A.Ark. In action on life policy, 
whether physician’s testimony indicat- 
ing that insured’s health was good at 
time of issuance of policy, was suffi- 
cient to overcome alleged statements 
-by insured to the contrary, was for 
jury —A®tna Life Ins. Co. v. McAdoo, 
me tlip He2d: 369. ; : awe 
i C.C.A.Fla. In actions on life poli- 
‘cies, where insured’s physician had 
for which nee 
ve 


Lk. Waliieeri Oe 


A 
mi 
{ 


See i 


_ v. Madden, 117 F.2d 446. 
' ©.0.A.Mich. Where applicant for 
‘life insurance had twice suffered at- 
tacks of pneumonia, the last’ one dis- 
--abling him for several months and re- 
_ sulting in Jung abscess, which facts 
-. “were not disclosed.in reply to specific 
* inquiries contained in application as 
-. to respiratory ailments and names of 
. oy physicians consulted, testimony that 
ey ee ncant had told physician making 
F . examination. for insurer about one at- 
' tack of pneumonia without disclosing 
ah the seriousness thereof presented no 
“substantial evidence” that policy had 
» not been procured by false statements 
as to material facts such as would bar 
recovery thereon. Pub.Acts Mich.1917, 
No. 256, pt. 3, c. 2, § 17.—Great North- 
. ern Life Ins. Co. v.. Vince, 118 F.2d 


_.) Where insured had twice prior to 
making application for insurance .suf- 
-. fered from pneumonia and had been 
disabled for several months by one 
such attack, his false statements in ap- 
plication for life insurance that he 
had. consulted no physician during 
- preceding seven years, received no 
treatment in hospital, and never had 
any disorder of respiratory system 
were presumed to have been made 
with intent to deceive, and where such 
presumption was not overcome by 
substantial evidence, such false state- 


+ Sa ia 
Hs _ ments were as a matter of law mate- 


rial on question of direction of ver- 
dict for insurer. Pub.Acts Mich.1917, 
No. 256, and pt..3, ¢., 2, §-17.—Great 
- Northern Life Ins. Co. y. Vince, 118 F.- 
me 20292. 3 4 
» --@.C.A.Mich. Whether 
- ¢eian whose condition wag diagnosed as 
a peptic ulcer, but who died of ‘cancer 
_! of the secum, falsely represented in his 
application for a life policy that he was 
- in good health and free from. every 
_ disease, was for the jury under Michi- 
“> gan’ law. Comp.Laws Mich.1929, § 
-)-  .12444.—Northwestern Nat. Life Ins. 
w Bun 0.1, V> Nalbant, 119 F.2d 725. ‘ 
‘In action on life. policy, evidence wag 
, sufficient for jury to find that insured 
* physician could in good faith’ answer 
‘in his application that there had never 
i been any cases of tuberculosis in his 
i family.—Northwestern Nat. Life Ins. 
be SCoitv. Nalbant, 119 F.2d 725. 
Hyidence was sufficient for jury to 


wy find, that insured physician in his ap- 
ey plication for life policy did not false- 
7 ly represent that he did not have and 
a, had never had asthma.—Northwestern 


n ae Life Ins. Co. v. Nalbant, 119 F.2d 
Ul 


» .! 6.C.A.Pa.. In action for death \ and 
\ disability benefits under life policy, 
evidence that insured signed applica- 


insured physi- 
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Ark, The alleged similarity of hand- 
‘writing specimens of insured’s father 
and insured’s purported signature on 
application for life policy was insuffi- 
cient to present question for jury on 
issue relating to fraud alleged to have 
been practiced by insured’s father and 
another in procuring 'the policy, where 
there was no testimony that signature 
on application was not insured’s, or 
that signature was not authorized by 
insured, or that policy was not re- 
ceived. by insured.—National Life & 
Accident Ins. Co. v. Rogers, 142 S.W. 
2d. 219, 200 Ark. 994. ~ f Ae 
_ Ark, Whether insured’s. disability as 
result. of tuberculosis’ occurred after 


‘life policy was issued, so as to entitle 


a 


‘insured to disability benefits provided 
» for in policy, was for jury.—Republic © 
~ ‘Nat. Life Ins.’ Co. *y. 


Perkins, 143 S.W. 
2a 19):200 Ark, 1087. >; 
* Ark, 
health at time of delivery ‘of life pol- 
icy, so as to authorize recovery against 
insurer which claimed that insured was 
not in good health at time of delivery 
of policy in, violation of an express pro- 
vision, was for jury under conflicting 
evidence.—National Life & Accident Ins. 
Co. v. Jones, 144 S.W.2d; 1085. : 

Ga.App. The materiality of false 
statements in application for life in- 
surance policy sued on is matter for 
determination by jury when not indis- 
putably established by evidence.— 
Metropolitan, Life Ins. Co. v. Marshall, 
16 S.H.2d 33.° 

In action on life insurance policy, 
whether matters not disclosed in in- 
sured’s answers to questions in appli- 
cation for insurance as to his previous 
illnesses and treatment by physician 
or about which he made false or incor- 


rect statements were material to risk 


held for jury under evidence:—Metro- 
politan’ Life Ins. Co. v. Marshall, 16 
Se as3. * 

_Ind. In action on life policy, instruc- 
tions taking the issue of materiality of 
misstatements in application from the 
jury were properly refused._New York 
Life Ins. Co. v. Kuhlenschmidt, 33 N.B. 
2a 340. : 

Ind,App. The question as to whether 
false elicited answers in an applica- 
tion for life insurance with total and 
permanent disability benefits were ma- 
terial to the risk is for the jury.— 
Guardian Life Ins. Co. of America v. 
Barry, 32 N.W.2d 599. 

In determining whether false elicited 
answers in application for life insur- 
ance with total and permanent disabil- 
ity benefits ‘aré’ material to the risk, 


jury cannot arbitrarily, where evidence ” 


admits of no -reasonable , difference of 
opinion, assert a’‘conclusion contrary 
to. such evidence, and where the evi- 
dence admits of no difference of opin- 
jon, it then becomes a ‘question of 
law” to be determined by the court:— 
Guardian Life Ins. Co. of America ‘vy. 
Barry, 32 N.B.2d 599. 

An instruction that each answer to 
each question in application for life 
policy having total and permanent dis- 
ability benefits was material to the 
risk assumed by insurer in its issuance 
of the policy, was improper, since ques- 
tion of materiality is'a ‘question. of 
fact” for the jury to determine when 
the evidence admits of a difference o 
opinion.—Guardian Life Ins. Co. of 
America vy. Barry, 32 N.B.2d 599. 

Ind.App. Whether false statement 
in application for life insurance with 
total and permanent disability ~ bene- 
fits, that applicant had never suf- 
fered from disease of, the skin, was 
material to the risk, was for the jury, 


~ dence 
would or. would no 


~wheth 


Whether insured was in sound. 
, issuance.—Poignee v. 


though applicant 4 fflicted — 
ichthyosis, where there was it hi 
_to indicate whether . ins 
woul t have issued the 
policy had the-insurer known the true 
facts—Guardian . Life Ins. Co. of. 
America v. Barry, 32:N.H.2d 599. ° 
Mass. Where insured in application 
for life policy stated that he had not 
been inmate of a hospital, had not suf- 
fered from disease of the heart or 
lungs, and had not cousulted a physi- 
cian for any ailment or disease not in- 
cluded in interrogatories contained in 
the application, and evidence. showed 
that insured, who was a medical stu- 
dent, on pein’ examined before enter- 
ing school was found to be suffering 
from high blood! pressure or hyperten- 
sion of arteries and was sent by the 
physician to a hospital to find cause 
of hypertension, but received no treat- 
ment, misrepresentation in answers, if 
any, did not, as a matter of law, in- 
crease insurer’s risk of loss so as to 
absolve insurer of. liability under _pol- 
icy. G.L.,Ter.Ed., c. 175, § 186.—Gian- 
nelli v. Metropolitan Life Ins, Co., 29 
N,B.2d 124, 


Mo.App. In action on life policy, | 
er insured was ‘suffering from 
diabetes mellitus «which caused. his 
death at time of issuance of policy - 
was for jury, notwithstanding hospital 
records showing that he was treated 
for diabetes for four years before 
death from .diabetes, including times 
both before and after date of policy 
John Hancock 
Mut. Life Ins. Co., 147 S.W.2d 677. — 


bY 


In action on life policy, statement | 


made on.cross-examination by physi- — 
cian testifying for insurer that witness 
“pelieved” that a few days after in- 

sured’s urine test showed freedom 

from sugar insured was discharged 

from the hospital, and was not brought 

back to hospital until the day before 

he died, although ‘hearsay’? warranted 

inference favorable to plaintiff that 

when policy was issued, insured’s di- 

abetic condition had cleared up and 

he had been discharged from hospital 

and was not conclusive proof insured 

was suffering from diabetes when pol- 

icy issued but question was for jury. 

—Poignee v. John Hancock Mut. Life 

Ins, Co., 147 S.W.2d: 677. 

Statements in proof of death and 
certificate of attending physician that 
cause of, death was diabetes mellitus 
warranted but did not compel infer- 
ence by jury that insured was afflicted 
with diabetes when policy was issued 
a year before, on showing that insured 
had had diabetes three years before 
issuance of policy.—Poignee vy. John 
Hancock Mut. Life Ins. Co., 147 S.W. 
2d 677. ) 

In action on life policy, wherein it 
was shown that insured had diabetes 
three years before issuance of policy 
and died of diabetes one year after 
issuance of policy, statement on re- 
direct examination by physician testi- 
fying for insurer, that patient using 
insulin would not be observably dif- 
ferent from an ordinary. person, did 
not render testimony of plaintiff’s lay 
witnesses that insured did run for 
hours, swim and do’ other things that 
normal boys of same age do, consistent 
with tnsurer’s evidence so as to pre- 
clude submission of case to jury.— 
Poignee v. John Hancock ‘Mut. Life 
Ins. Co., 147 ‘S.W.2d 677: : 


Mo.App. In action on life policy 
containing sound health clause where 
nhysician’s testimony and hospital rec- 
ords showed that ‘a patient alleged 
to be the insured wag afllicted with 
cancer a montu prior to the issuance 
of the policy and had been confined 
to a hospital and beneficiary’s.: evi- 
dence was to the effect that the in- 
sured had not been attended by a 
physician and had not been an inmate 
of any hospital, whether insured was 
in sound health at time of issuance 
of policy was for the jury.—Wright y. 
John Hancocck Mut. Life Ins. -Co. 
Boston, Mass., 153 S.W.2d 747., 

Ohio, App. Conflicting evidence pre- 


of. 


ae 


eS 


4 
‘ 


sented issue’ for jury as to whether in- 


sured had been attended within two | 


by a physician for a serious physical 
condition, which fact was not endorsed 
thereon, so as to preclude recovery on 
policy, notwithstanding physician’s tes-. 
timony that he had treated insured 
twice a few months before issuance of 
‘policy for a serious disease.—Camp-. 
bell v. Monumental Life Ins. Co., 34 N. 
E.2d 268. ‘ 
Pa. While truth or falsity of an- 
swers in application for life insurance 
policy is generally for jury to deter- 
mine, where admissions in~ pleadings 
_ establish’ facts -warrantin 
of policy, court may enter judgment 
for: insurer without intervention: ‘of 
jury.—Reeder v. Metropolitan Life Ins. 
Co., 17_A.2d 879, 340 Pa. 503. >; ° 
‘Pa. In action on _ policy insuring 
life of man who died of coronary 
thrombosis, where plaintiff admitted 
in reply to affidavit of defense that 
insured consulted three physicians 
within five years before making ap- 
_ plication for policy, was advised by 
- one of them to have his heart examined 
and had his stomach X-rayed within 
such period, his false answers in ap- 
plication that he never had heart dis- 


physician for moderate attack of indi- 
gestion during such time were suffi- 
cient as matter of law to show his bad 
faith in making application and defeat 
recovery on -policy, though plaintiff 
averred that such answers were given 
inadvertently ‘and without intention to 
conceal facts.—Reeder v. Metropolitan 
Life Ins. Co.,17 A.2d 879, 340 Pa. 503. 
Pa. Where it affirmatively appears 

- from sufficient documentary evidence 
that life policy sued on was issued in 
reliance on false statements, made by or 
on behalf of insured, as where false an- 
- swers are shown to have been given by 
insured under such circumstances that 
insured must have been aware of their 
falsity, court may direct verdict and 
_ enter judgment for insurer.—Freedman 
vy. Mutual Life Ins. Co. of New York, 21 
 A.2d 81, 342 Pa. 404. E ae 
~The entry of directed verdict for in- 
surer, in action on life policy defended 
on ground that policy was issued in re- 

_ jianee on fraudulent statements made by 
- or on behalf of insured, is proper only 
if insurer’s defense is established by 
uncontradicted documentary evidence, 
-. and where such defense is based entire- 
ly upon oral testimony, or where docu- 
mentary evidence relied upon is contra- 
dicted by other written evidence or oral 

. testimony, issue must be submitted to 
-jury.—Freedman y. Mutual Life Ins. Co. 
of New York, 21 A.2d 81, 342 Pa. 404. 


_ Pa. Where it is established by un- 
~ contradicted documentary evidence that 
insured has consulted physicians so fre- 
quently, or undergone medical or sur- 

- gical treatment so recently, or of such 
a serious nature, that a person of or- 
dinary intelligence could not have for- 
gotten these incidents in answering a 
direct and pointed question in an ap- 
plication for life insurance, bad faith 
may be inferred as a matter of law 
-if insured denies in his answer that any 
physician has been consulted, or any 
- medical or surgical treatment has been 
received during period of inquiry.— 
' Freedman v. Mutual Life Ins. Co. of 
/ New York, 21 A.2d 81, 342 Pa. 404. 


Pa.Super. In action on ordinary life 
certificate defended by insurer on 
ground that insured had made false 
warranty in her application that she 
was not using intoxicants to excess, 
conflicting evidence regarding whether 
insured habitually used intoxicants to 
'_ excess was for jury.—Gardocki v. Po- 
- lish. Nat. Alliance of U.S. of America, 
14 A.2d 604, 141 Pa.Super. 53. 

_ In action: on ordinary: life certificate 
providing that in-case of death due to 
“excessive use of alcohol beneficiaries 
eould receive only sum paid.in on ben- 
efits, evidence warranting 
that insured fell down cellar stairs and 
‘received a fatal blow on head but that 
insured had been continuously and’ so 
_. decidedly drunk as to lose control of 
her faculties for two weeks before her 
death, that she was very drunk at 


_ midnight preceding her death and that 


ayer . 
id. Ly - 


i 


ce 


“avoidance, 


-ease and had been treated by only one 


inference . 


i 
bin u as 
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she was decidedly drunk when found 
wounded and bleeding in the cellar. 

the next m 

jury.—Gardocki y. Polish Nat. Alliance 

of U. S. of America, 14 A.2d 604, 141. 
~ Pa.Super. 638. : Ae, 

Pa.Super,, Where material changes 
‘occur in condition of insured’s health 
between date of physical examination 
and delivery of life policy, whether in- 
sured knew of changes and whether he. 
acted with fraudulent intent in failing 
to'inform insurer thereofare usually | 
questions for the jury, subject to power 
and duty of’ court to grant a new 
trial if required in interests of justice. 
—Watson v. Metropolitan Life Ins, Co.,. 
21 A.2d 503..: 

Pa.Com.Pl. Where a policy of insur- 
ance contains a provision that if within 
two years prior to the date of issue of 
the policy, the insured had, been a 
patient at, or an inmate of, any in; 
stitution for the treatment of physical 
or mental disease, or had undergone 
any surgical operation, or has been at- 
tended by a physician, unless it shall 
be shown by the insured or any claim- 
ant that no such institutional, surgi- 
eal, or medical treatment or attention 
was for a serious disease, injury or 
physical or mental conditions; then, 
in any such case, this policy shall. be 
voidable by the company, unless refer- 
ence to such institutional, surgical, or 
medical treatment or attention is en- 
dorsed on this policy by the company, 
and where the medical testimony is to 
the effect that while the insured did 
receive. medical treatment within two 
years of the date on which the policy 
was issued, but it was shown by un- 
contradicted evidence that this treat- 
ment was not for a serious. disease or 
injury, .the credibility of the medical 
witnesses who testified for the plaintiff 
is for the jury.—Melley v. Metropolitan 
Life Ins. Co., 7 Sch.Reg. 289. 

Tex.Civ.App. In action on life pol- 
icies, evidence that insured mailed 
check for premiums to insurer prior 
to expiration of grace period raised a 
fact issue as to whether premiums were 
paid within grace period, notwithstand- 
ing insurer’s evidence that letter con- 
taining check was not received.—South- 
land Life Ins. Co. v. Greenwade, 143 
S.W.2d 648, error granted. ; 

Tex.Civ.App. In action on life policy 
containing provision that no obligation 
was assumed by insurer unless on date 
of policy insured was alive and in sound 
health, whether insured who died of 
pulmonary tuberculosis a little more 
than two months after date of applica- 
tion for insurance was afilicted with a 
disease when policy was.issued was for 
the jury where the evidence was con- 
flicting.—Universal Life & Accident Ins. 
Co. vy. Steger, 153 S.W.2d 242. 


Tex.Civ.App. Evidence that insured 
died as the result of stab wounds in- 
flicted upon him by his wife, who was 
named beneficiary in life insurance poli- 
ey, and that wife acted in self-defense 
in order to prevent insured from killing 
her, raised a fact,issue for jury as to 
whether wife wilfully or feloniously 
brought about insured’s death within 
the meaning of statutory or common- 
law rule whereby a_ beneficiary, who 
feloniously takes the life of insured, for- 
feits right to proceeds of life policy. 
Vernon’s Ann,Civ.St. art. 5047._Nation- 
al Life & Accident Ins. Co. v. Thomp- 
son, 153 S.W.2d° 322, error refused. 
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C.C.A.Mo. The Missouri rule that in 
an action on a life policy insured’s 
possession of policy raises presump- 
tion that policy has been delivered and 
paid for, or that credit has been given 
for premium,-.and that where defend- 
ant’s testimony is otherwise question is 
for jury does not apply except within 
immediate boundaries of an insurer and 


insured relationship.—Urseth vy. 'Sun 
Lifé ‘Assur. Co. of Canada, 119 F.2d 
B29. inks 

C.C.A,Pa. In action for death and 


disability’ benefits under life policy 
where there was testimony which would 
support finding that insured became 
totally and permanently disabled from 
bodily disease before alleged lapse of 


. 


if hs 
4 


. of Hartford, 146 S.W.2d 651. 


‘surer’s 


“ad + 


policies, and that insurer's 


$449 
agent had 


due knowledge of insured’s: disability, | ag 


ing was sufficient for whether insurer had satisfactory evi- Z 


dence of insured’s disability ag required 

by the policy was for the ju ote 

Life Ins. Co. v. Moyer, 113 F.2d.974. 
Mo.App. In action on life, policy in- 
volving only question whether insured ~ 
paid a particular premium, the’ weight 
to. be given insurer’s records was for 
the jury even if unimpeached and-un- 
contradicted, where neither plaintiff nor 
insured was a party to the records andi — 
neither vouched for them in any re- 
spect.—Hill v. Connecticut Mut. Ins. Co; 
In action on‘life policy, whether 


I semi 
annual premium due on Ju 


so that it was not in force at time of — 
insured’s death, was for jury under 
conflicting evidence.—Hill v. Connecti- — 
cut Mut. Ins. Co. of Hartfor 


money on deposit in bank on which ~— 
check was drawn sufficient to cover 
premium check had not bank improp- — 
erly charged insured’s account with a — 
check originally drawn on another == 
bank and ‘without insured’s authority 
changed to bank on which premium _ 
check was drawn, question, whether — 
bank wrongfully dishonored premium _ 
check and consequently ‘‘final cash ~ 
returns” were still rightfully available 
to insurer for application on the policy 
was for jury.—Cauley v. General utes ; 
ican Life Ins. Co., 14 S.H.2d 39, 219 
N.C. 398. ; ix 
Tex.Civ.App. In beneficiary’s action 
to recover $500 balance claimed due on 
$1,000 life policy where insurer had 
paid beneficiary $500 under policy, in- 
surer’s contention that there was a 
bona fide dispute in good faith as to 
its liability for any greater sum’  con- | 
clusively shown by eyidence could not, — 
be sustained, where insurer had ad~ | 
mitted that it was liable for face value 
of ‘policy but represented that there = 
was not enough in mortuary fund to : 
pay such amount, and beneficiary had | 
not disputed the representation which 
he accepted as true in making settle- 
ment and executing release of claim in 
full.—_Texas Guaranty Life Co. v. Seale, 
148 S.W.2d 147, error dismissed. ~~ 


§ 449 neni : 

Ala. Where life policy premium due 
on September 28, 1935, was not paid ~~ 
and notice of lapse was mailed by 
cashier to insured on November 14, \— 
1935, and on November 15, 1935, office 
which did not yet have notice of de- 
linquency mailed to insured notice of 
installment due on December 28, 1935, — 
and enclosed a dividend notice, whether 
insured had right to believe and did 
believe as a reasonable man that check 
tendered by him on January 28, 1936, 
in an amount sufficient with the divi- 
dend to equal amount stated in premi- 
um notice, had heen accepted by in- 
surer so as to justify inference that 
forfeiture was ‘‘waived” was for the 
jury.—Equitable Life Assur. Soc. of U. 
S. iv. Brandt, 198° So. 595.) 7 
’ Iowa. Inaction on life insurance 
policy, evidence that insured told in- | 
examining physician that in- 
sured was too young when his parents 
died to know anything about causes oe ie 
of their death and that physician se- 
cured. information that pulmonary’ tu- 
berculosis caused their deaths from 95) a 
paper handed him by defendant’s agent : 
was insuflicient to take to jury ques- 
tion whether physician’s certificate> of 2 
insured’s health at time of applica- a i 
tion for policy was procured by -in- 
sured’s fraud. Code 1939, § 8&770.— 
Olson v. New York Life Ins. Co., 295 
N.W. 833. 

In action on life insurance policy, 
where examining doctor, who was wit- 
ness for defendant, gave no testimony 
warranting inference that he relied on 
or was deceived by insured’s allegedly 


insured. 


é Br jection administered to 


+ with 


i 


§ 449 


fraudulent answers to questions asked 
by doctor, who reported to defendant 
‘that insured was fit subject’for insur- 
ance, there was no jury question as 
to whether such report was procured 
by insured’s fraud. Code 1939, § 
8770.—Olson sv. New York Life Ins. 
Co50295 NW. 833. 

Mo.App. Where life insurer’s agent 
filled out application with knowledge 
that insured had been treated in hospi- 
tal for tuberculosis and had been dis- 
charged as an arrested case, and acted 
without fraud or collusion with in- 
sured, agent’s knowledge was imput- 
-able to insurer and question of waiver 
was for jury in action on policy.— 
Longo v. John Hanéock Mut. Life Ins. 
Co.,° 142 S.W.2d 871. : 

Mo.App. In action on life policy, 
whether insurer waived provision that 
policy should not take effect unless 
on its date the insured should be in 
-sound health was for jury.—Colegrove 
.v. John Hancock Mut. Life Ins. Co., 


153 S.W.2d 750. 
_ N.Y.App.Div. In action on life pol- 
claimed that 


icy, where beneficiary 
agent who solicited policy and collect- 


® ed premium was fully informed. as to 


condition of health of insured, and 
that therefore company waived provi- 
sions of policy relating to health of 
evidence was insufficient to 
support jury’s finding that beneficiary 
did not know or have reason to know 
that agent would conceal his knowledge 
of insured’s health from company, and 


_ hence failed to establish a ‘‘waiver” of 
provisions of policy relating to. health 


of insured.—Smith y. John Hancock 
Mut. Life Ins. Co. 23 N.Y.S.2d 331. 
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©.C.A:Ind. In beneficiary’s action to 
recover double indemnity benefits under 
life policies, whether death of insured, 
who collapsed on golf course after 
playing nine holes of golf on hot, sultry 
afternoon, was caused by sunstroke so 
as to bring death within double in- 
demnity provision requiring that death 
result from bodily injury effected sole- 
ly through external, violent and acci- 
dental means, and that injury be evi- 
denced by a visible contusion, or wound 
on exterior of body, was_for jury.— 
Wiecking v. Phoenix Mut. Life Ins. Co. 
‘of Hartford, Conn., 116 F.2d 90. 


| ©.C.A.N.Y. Evidence held to make 
jury question on right to double in- 


' demnity under life policy for accidental 


death, on ground that hypodermic in- 
insured was 
sole nroximate cause of insured’s un- 
consciousness, as the result of which 
drainage into his lungs infected him 
fatal aspiration pneumonia.— 
Simpson v. Travelers Ins. Co., 121 F. 
2d 683. 


D.C.Pa. Evidence that insured ap- 
pearing ill had walked toward  sub- 
way track, had leaned over apparently 
to vomit, then fell before train and 
‘died as result of injuries sustained at 
time, presented question for jury as 
to whether insured’s ill health con- 
cerned a temporary condition only, not 
amounting to a ‘disease’, within pro- 
vision of life policy that additional 
death benefit provided for in policy 
should not be paid if death of insured 
resulted directly or indirectly, in whole 
or in part, from bodily or mental dis- 
ease.—Harry L. Sheinman & Sons, y. 
Seranton Life Ins. Co., 39 F.Supp. 398. 

Eyidence that insured appearing ill 
had walked toward subway track, had 
leaned over apparently to vomit, then 
fell before train and died as result of 
injuries sustained at such time, pre- 
sented question for jury as to whether 
insured’s death resulted from ‘‘accident- 
al means’’, within provision of life pol- 
icy for additional deaths benefits.— 
Harry L. Sheinman & Sons v, Scranton 
Life Ins. Co., 39 F.Supp. 398. 

D.C.Wis. In action on life insur- 
ance policies covering one who disap- 
peared, question whether insured died 
on or before expiration dates of pol- 
icies was for jury.—Westphal v. Kan- 


sas City Life Ins. Co., 87 F.Supp. 
300. 

Ala.App. Where insured: was found 
at night in enclosure which  sur- 


re 


LIFE INSURANCE — 
rounded lion’s cage with his arm 


gripped in the jaws of the lion, and 
insured subsequently died as a result 


of infection in wounded arm, and 
beneficiary sought to recover on 
double indemnity provision of life 


policy, whether insured voluntarily or 
accidentally placed himself in position 
in which he was seized by lion was 
for jury, since to have voluntarily 
placed himself in such position would 
have been suicidal and presumption 


-exists that death did not result from 


suicide.— Winsor v... Massachusetts 
Mut. Life Ins. Co.,° 200 So. 641. 
Where evidence in action on double 
indemnity provision of life policy 
showed that insured was found at 
night within 414 foot enclosure sur- 
rounding lion’s cage and that in- 
sured’s arm was. gripped in jaws of 
lion, and that thereafter insured ob- 
jected to having his arm amputated 
and died of gas gangrene, and medical 
expert would not ,testify definitely 
that amputation of arm would have 
save insured’s life, it was error to 
give general affirmative charge for in 
surer on ground that refusal to allow 
proper surgical treatment was an in- 
tervening cause proximately causing 
death of insured.—Winsor v. Massa- 
Sri te Mut. Life Ins. Co., 200 So. 


Ark, Whether insured _ suffering 
from diabetes is ‘totally disabled’? so 
as _ to be unable to perform substan- 
tially all the material duties of his 
Yocation and entitled to benefits under 
life policy is for the trier of facts.— 
Home Life Ins. Co. v. Swaim, 142 §. 
W.2d 209, 200 Ark. 819. 

Ark. In action on policies which did 
not cover death of insured by suicide, 
where it was not physically impossible 
that insured accidentally killed himself 
when pistol which he held in his hand 
went off, question of whether the 
killing was accidental or suicidal was 
for jury.—Metropolitan Wife Ing. Co 
v. Graves, 143 S.W.2d 1102. 

In action on policies which did not 
cover death of insured by _ suicide, 
whether death of insured, who was 
happily married, devoted to wife and 
child, and a man of good character, 
prosperous in his business, and who 
apparently had no reason for commit- 
ting suicide, but who was killed by 
firing ‘of pistol which he held in his 
hand while looking through papers in 
desk in home in presence of wife, was 
accidental or suicidal, was for jury.— 
Metropolitan Life Ins. Co. v. Graves, 
143 S.W.2d 1102. 


Fla. In action on double indemnity 
clause of life policy for death of in- 
sured who when found in his yard had 
recently been killed by a_ gunshot 
which entered near his left nipple 
ranging directly into his body and 
near whose body was found a double 
barrel shotgun with one empty shell 
and one loaded with both hammers 
down, whether death resulted from 
bodily injury effected solely through 
“external, violent and accidental 
means” within double indemnity clause 
was for jury.—Mutual Life Ins. Co. of 
New York y. Bell, 3 So.2d 487. 


_ Ga.App. In action to recover double 
indemnity under life policy which ex- 
empted insurer from liability for 
double indemnity if insured’s death 
was sustained in connection with vio- 
lation of law by insured, evidence de- 
manded, as a matter of law, a finding 
that insured at time of his fatal injury 
by wrecking and turning over of au- 
tomobile was engaged in violation of 
law by driving automobile at_danger- 
ous and unlawful speed and that. such 
violation of law had causal connection 
with insured’s death. Code 1933, § 
68-301.—National Life & Accident Ins. 
Co, v. Sutherland, 12 §.H.2d 183. 

In action to recover double indem- 
nity under life policy which exempted 
insurer from liability for double in- 
demnity if insured’s death was sus- 
tained in connection with violation of 
law by insured, evidence demanded, 
as a matter of law, a finding that in- 
sured was under influence of an in- 
toxicant at time he was fatally injured 


in automobile accident 1933 


Co. v. Sutherland, 12 8.H.2d 183. | 

Ga.App. : 
indemnity under life policy, whether 
insured met his death as the result of 
bodily injuries sustained solely through 


external, violent and accidental means ~ 


or by suicide as contended by .insurer 
was for jury.—Progressive Life Ins. 
Co. v. Hall,.13. S:H.2d) 197. 

Ga.App. In an action on a double in- 
demnity clause in a life policy contain- 
ing an exception in case of death 
caused’ by’ committing an assault or 
felony, before a verdict can properly 
be directed for the insurer, the evi- 
dence must support the inference that 
the person assaulted killed the insured 
as contended by the insurer, and must 
exclude any other reasonable inference. 
—Riggins v. Equitahle Life Assur. Soc. 
of U. S., 14 S.H.2d 182, 64 Ga.App. 834. 

Generally, in an action on a double 
indemnity clause in a life policy con- 
taining an exception in case of death 
caused by committing an assault or 
felony, the jury is the proper tribunal 
to draw inferences from the testimony, 
and it is seldom proper for the court 
to say as matter of law that the insur- 
er has sustained its. burden of bringing 
the case within the exception.—Riggins 
v. Equitable Life Assur. Soc. of U. S., 
14 $.H.2d 182, 64 Ga.App. 834. ; 

In an action on a double indemnity 
clause in a life policy containing an ex- 
ception in case of death caused by com- 
mitting an assault or felony, where the 
evidence is conflicting as 
the wrongful conduct of the insured 
produced his death, or he committed 
acts from which he foresaw or should 
have foreseen that death or injury 
might result, it is for the jury to deter- 
mine whether his death by being shot 
by another was an accident.—Riggins 


v. Equitable Life Assur, Soc. of U. S.,_ 


14 $.B.2d 182, 64 Ga.App. 834. 


In an action on a double indemnity 
clause in a life policy containing an 
exception in case of death caused by 
committing an assault or felony, a 
directed verdict for the insurer was im- 
proper under conflicting evidence as to 
whether the insured, after a quarrel 


.. Code 1933, § 
68-307.—National Life & Accident Ins. 


In suit to reeover double 


to whether 


with his wife, could reasonably have ~ 


anticipated that he would be shot by 
her when he was breaking down a door 
in order to enter his home.—Riggins v. 
Equitable Life Assur, Soc. of U. S., 14 
S.H.2d 182, 64 Ga.App. 834. 


Iowa. In action on double indemnity 
provision of life policy in which defense 
was that death resulted from self-de- 
struction within suicide proviso, evi- 
dence on questions whether either of 
two gunshot wounds were accidental, or 
whether second shot was intentional 
because of great pain suffered by in- 
sured as result of first shot, held suffi- 
cient to take issues to jury.—Beckley v. 
New York Life Ins. Co., 295 N.W. 844, 

Kan. In action on life policy to re- 
cover added indemnity for alleged ac- 
cidental death front overdose of bro- 


mides, evidence to show that death re- — 
independently of 


sulted directly and 
all other causes from bodily injury ef- 
fected solely through external, violent 
and accidental means, 
was insufficient for jury.—McKenzie vy. 


New York Life Ins. Co., 112 P.2d 86, 


153 Kan. 439. 

Ky. In action on accidental death 
benefit clause of life policy, whether 
blow which caused insured’s death was 
provoked by insured’s assault and his 
death was therefore caused by viola- 
tion of law within policy provision 


precluding recovery, or whether death © 


was caused by an earlier blow not pro- 
voked by insured’s assault was for 
the jury.—John Hancock Mut. Life Ins. 
Bee v. Long, 149 S.W.2d 510, 285 Ky. 
Minn. In action to recover accidental 


,death benefits under life policies pro- 


viding therefor on receipt of proof that 
insured’s death occurred as result di- 
rectly and independently of all other 
causes of bodily injuries sustained 


through external, violent and accidental i 


means and did not result directly or 
indirectly from disease or bodily or 


within policy, © 


Se ae ee, ee 
‘. a 


i 


vinter morn 
tomobile fell 


causing rupture. of the spleen, 


ing while cranking his au- 
; dead, and which failed 
to show that superficial abrasion on in- 


~sured’s cheek bone was not produced 


after death-dealing cause caused in- 
sured to fall, was insufficient for jury. 
—Plotke vy. Metropolitan Life Ins. Co., 
299 N.W. 216. 

Mo.App. In action on double indem- 
nity provision of life policy where 
plaintiff beneficiary contended that in- 
sured’s death was the result of a fall 
from a stepladder causing a rupture 
of the spleen, and insurer contended 
that insured’s death was caused solely 
from “leukemia’’ which is a disease of 
the blood making organs causing the 
production of an abnormal number of 
white blood cells, evidence was suf- 
ficient for the jury.—Krug v. Mutual 
uate Ins. Co. of New York, 149 S.W.2d 


In action on double indemnity provi- 
sion of life policy where plaintiff bene- 
ficiary claimed that insured’s death was 
the result of a. fall from a pienaders 
an 
plaintiff’s medical testimony if believed 


_ clearly established that insured did not 


ate 


die !of Joubert ity as claimed by in- 
surer, the credibility of plaintiff’s evi- 
dence was for the jury notwithstand- 
ing statement in attending physician’s 
eertificate. that insured’s death was 
caused by cerebral hemorrhage con- 
tributed to by leukemia.—Krug v. Mu- 
tual Life Ins. Co. of New York, 149 
S.W.2d 393. 

“Mo.App. .The presumption of ‘“ac- 
cidental”’ death or death by ‘accidental 
means” within double indemnity pro- 


vision of life policy, arising from proof- 


of death by violence, disappears in the 
face of contrary facts,’ and, if the in- 
surer’s contrary evidence is positive, 
clear and undisputed, question should 
be resolved by court as a “question of 
law” by giving of a peremptory in- 
struction in favor of insurer, but, if 
insurer’s evidence is not positive, clear, 
and certain, or if plaintiff in rebuttal 
adduces countervailing evidence to sup- 
port conclusion that death was from 
cause within coverage of policy, the 
ultimate question is a “question of 
fact” for the jury.—Sellars v. John 
Hancock Mut. Life Ins. Co., 149 S.W.2d 
404. 

On the issue of whether death from 
shooting by officer is ‘“‘accidental’’ with- 
in double indemnity haba of life 
policy, an officer in setting out to arrest 
an accused felon may employ whatever 
force is reasonably necessary, even to 
the point of taking life, to overcome 
resistance or to prevent the felon’s es- 


cape, though the officer may not judge. 


arbitrarily as to amount of force re- 
quired, and, if there is fair basis for 
controversy, whether officer used more 
force than was reasonably necessary is 
a “question of fact,’ but, if the officer 
has small time for deliberation and 


there is no other reasonably apparent 


manner for effecting arrest or prevent- 
ing escape, the officer may take the 
offender’s life.—Sellars v. John Hancock 
Mut. Life Ins. Co., 149 S.W.2d 404. 


In action on life policy to recover 
double indemnity for death by acci- 
dental means, where the facts were 
uncontroverted, whether federal and loe- 
eal officers had reasonable grounds for 
shooting insured was for the court.— 
Sellars v. John Hancock Mut. Life Ins, 


_ Co., 149 S.W.2d 404. 


N.J. In action on double indemnity 


\ provision of life policy with defense of 


suicide, testimony as to a memorandum 
in insured’s handwriting on a calen- 
dar pad indicating that insured intend- 
ed to be at a certain office on a day 
which was after the date of his death, 
thereby indicating that he had no in- 
tention of taking his own life, was for 
the jury.—Iverson v. Prudential Ins, 
et of America, 19 A.2d 214, 126 N.J.L. 
2S 0.27" 

N.Y.App.Div. In beneficiary’s action 
for benefits payable under life policy in 
event that insured died through ‘‘ex- 


oe 


fee a 


ear hia ‘ 


¥ 


The 5 pk f 
iolent and 


er where cause of insured’s death was 

vasomotor paralysis induced by shock 
due to a fall or by a shock causing the 
fall, and there were no external marks 
of injury sufficient to cause death, and 
cause of fall wag .not directly - estab- 
lished.—Wolfson .v. Metropolitan Life 
ae Co., 28 N.Y.S.2d 490, 262, App.Div. 

N.Y.App.Div. Evidence that insured 
sustained head injuries insufficient to 
cause death shortly before submitting 
to tonsillectomy, that anesthetic admin- 
istered to insured in attempt to stop 
hemorrhages after tonsillectomy para- 
lyzed epiglottis, permitting blood and 
vomit to enter larynx or trachea, there- 
by causing asphyxiation, which result- 
ed in death, amd that autopsy induced 
assistant medical examiner to believe 
that cause of death was hemorrhage 
following tonsillectomy, 
admitted that neither larynx nor tra- 
chea was examined, was sufficient to 
present an “issue of fact” as to wheth- 
er death was result of “bodily injuries 
sustained through external, violent, and 
accidental means” within double in- 
demnity provision of life policy.—Gar- 
ten v. Metropolitan Life Ins. Co., 28 N. 
Y¥.S.2d 799, 262 App.Div. 899. 

N.C. In action on double indemnity 
provision in life policy covering acci- 
dental death not resulting from bodily 
injuries intentionally inflicted by a 
third person, peremptory instruction 
for insurer was proper, where evi- 
dence, considered in light most favor- 
able to plaintiff, showed that insured 
suffered death as result of a gunshot 
wound intentionally inflicted -by an- 
other.—Warren v. Pilot Life Ins. Co., 
13 S.H.2d 609, 219 N.C. 368. 

Okl. Whether death of insured re- 
sulted from sunstroke, so as to render 
insurer liable on double indemnity ben- 
efit rider attached to life certificate 
providing for double indemnity if death 


resulted directly and independently of. 


all other causes from bodily injury ef- 
fected solely through external, violent, 
and accidental means, was for jury.— 
Woodmen of the World Life Ins. Soe. 
vy. Chapman, 113 P.2d 600. 

Pa. In action on provision of life 
policy for payment of double indemnity 
in case of accidental death, evidence 
whether death resulted from a collision 
between insured’s automobile and a 
fire hydrant, or from disease, held suffi- 
cient to require submission to jury.— 
Real Hstate Trust Co, of Philadelphia 
v. Metropolitan Life Ing. Co., 17 A.2da 
416, 340 Pa. 533. 4 


Pa.Super. In action to recover bene- 
fits under life policy making benefits 
payable in event of insured’s death re- 
sulting directly and independently of 
all other causes through external, vio- 
lent, and accidental means, question 
whether insured suffered fractures of 
the hip as a result of an accidental 
fall, from the results of which she 
subsequently died, was properly sub- 
mitted to jury.—Johnson v. Kentucky 
Central Life & Accident Ins. Co., 18 
A.2d 507. 

Pa.Super. Indorsements on life in- 
surance policies that insurer, having 
been notified that insured’s age should 
have been stated in application as 50, 
instead of 49, years, amount of insur- 
ance was changed accordingly, held 
sufficient, in absence of supporting evi- 
dence of insured’s identity with child 
named in baptismal record as having 
been born over 57 years before date 
of application, to take to jury question 
whether insured was under 70 years 
old at time of her accidental death 
within 15 years after such date, as re- 
quired to recover double indemnity un- 
der such policies.—Mawn v. Prudential 
Ins. Co. of America, 19 A.2d 300, 144 
Pa.Super. 200. 

Pa.Super. Where plaintiff’s circum- 
stantial evidence of accidental death in 
action on double indemnity provisions 
in life policy covering death by injury 
through accidental means is not strong 
and as a whole comes close to border 
line, testimony is prima facie sufficient 
for jury.—Heffron vy. Prudential Ins, 


aT i 


$ at accidental means”, Co. of America, 
ected verdict for insurer was prop-- 


to the death of the insured, binding in- 


although he- 


Ve eS ek eO) 
19 A2d 556, 144 Pa. 

Super. 307.) (et 7 2 aa 
Pa.Com.Pl, Where evidence of physi- — 


cians called by the plaintiff is that a 
pre-existing heart condition contributed 


structions in favor of the defendant — 
were proper and a new trial should not 
be granted.—Burns v. Metropolitan Lifa 
Ins. Co., 30 Del.Co. 110. eG eee. 
8.C. In action on life policy con aa 
taining double indemnity clause and an 
exception against death by suicide, — 
wherein testimony on issue of suicide | 
was conflicting and reasonable infer- 
ence could be drawn that insured’s — 
death resulted from suicide, whether 
death resulted from suicide was for — 
jury.—Du Bose y. Durham Life Ins.) ~ 
Co., 14 S.E.2d 349,197 S.G1 Fe oe 
Tenn.App. In action on life policy — 
providing for double indemnity for 
death resulting from accidental means, 
where there was no evidence warrant- 
ing conclusion that infection of which 
insured died was result of accidental — 
means, withdrawal of issues from the — 
jury was not error.—Smith y. 
Life Ins. Co., 147 S.W.2d 1058. 
Tex.Civ.App. In action on life and 
accident insurance policy, with prov 
sion for greater benefit for death by 
accident than for natural death, evi- — 
dence held sufficient to take to jury is- 
sue whether insured’s death resulted 
solely through external, violent and ac- 
cidental means, independent of all othe 
causes, such as influenza leaving hi 
in weakened condition, which contribu 
ed to fall resulting in his death.—Amer 
eet Casualty Co. v. Jones, 146 S.W.2 


Tex.Civ.App. In action on a life pol- _ 
icy containing provision limiting re- — 
covery to recovery of premiums. ‘paid — 
in case the insured commits suicide — 
within two years, beneficiary’s test 

mony that she made a proof of los 
on another policy on life of insured 
in which she stated that suicide was — 


—Langlitz v. American Nat. Ins. 
146 S.W.2d 484, error dismissed, judg 
ment correct. 


Tex.Civ.App. In action for double 
indemnity benefits on account of ac- 
cidental injuries resulting in death, 
whether insured’s death was accidental 
was for jury.—Western Reserve Life’ 
Ins. Co. v. Burchfield, 149 S.W.2d 125. 
Error dismissed, judgment correct. 

Tex.Civ.App. In beneficiary’s actio 
to recover under double indemnity pro- 
vision of life insurance policy, which 
expressly excepted from double indem-, 
nity coverage death occurring while 


ry that between 5 and 6 o’clock of — 
evening of accident which resulted in 
death of insured, who was motorcycle ~ 
officer in city police department, in-- 
sured by telephone “reported off for 
dinner” and following dinner left house > 
about 6 o’clock stating he had to pick 
up his partner, and police record, Hist? 
ing time of accident as 6:05 p. m., 
and showing that insured was at 
time of accident answering a call made 
at 6:07 p. m. to investigate a reported 
stabbing, established as a matter of 
law, supporting peremptory instruce- «= | 
tion for defendant, that insured re- 
ceived injuries resulting in death while 
on duty as a motorcycle officer, there- 

by precluding recovery of double in- _ 
demnity.—Griffin v. Southland Life Ins. slcais 
153 S:W.2d 722, han 


Co., 
Vt. In action on life policies con- 
taining double indemnity aecident 


clauses and involving disappearance of 
insured purser for fewer than seven — 
years, the fact of death and the ap- 
proximate time of it were for jury un- 
der the evidence.—Gero vy. John Han- 
cock Mut. Life Ins. Co., 18 A.2d 154. 
In action on life policies containing 
double indemnity accident clauses and 
inyolving disappearance of insured 
purser for fewer than seven years, re- 
fusal to direct verdict for defendant 
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on double indemnity feature was not 
error as against contention that acci- 
dental death was matter of conjecture 
and that, since the fact of death must 
rest upon inference, the inference of 
the manner of death would necessarily 
rest upon the prior inference.—Gero v. 
John Hancock Mut. Life Ins. Co., 18 A. 
2d 154. : 

Wash. Evidence that insured had a 
diseased heart but was otherwise in 
good health, that he fell downstairs 
upon cement floor and sustained in- 
juries consisting of broken bone in 

his foot and severe shock, that he died 
of coronary occlusion, that such acci- 
dent was “exciting cause” of death and 
: that but for accident insured would 
- probably still be alive, was sufficient 

to take case to jury on ground that 

accident was ‘proximate. cause of 
i death.—Graham y. Police & Firemen’s 
? Ins. Ass’n, 116 P.2d 352. 

W.Va. In action on total and per- 
manent disability clauses of life poli- 
cies on ground that insured had_be- 

_ come totally and permanently disabled 
as a consequence of illness from pneu- 
monia and its aftermath, question 
whether insured was totally and per- 
“manently disabled was for the jury 
under the evidence.—Broidy v. Metfo- 
politan Life Ins. Co., 9 S.H.2d 875. 
Whether an insured is totally and 
permanently disabled within the mean- 
ing of an addendum clause of a life 
_ policy, is primarily a factual matter 
- for jury determination.—Broidy_ v. 
; Pa ovotian Life Ins. Co., 9 S.H.2d 


_. Wyo. In action by beneficiary 
against insurer on life policy contain- 


" aie 
ee may 


and to recover damages for vexatious 
delay allegedly resulting from insurer’s 
- institution of d suit in equity to can- 
- cel policy, an instruction limiting  at- 
torneys’ fees to the sum of $1,000 for 
- gervices rendered in instant action was 
properly refused. Mo.St.Ann. § 5929, p. 
4515.—New York Life Ins. Co. v. Cal- 
houn, 114 F.2d 526. ‘ 
Ark. In action to recover’ benefits 
under total and permanent disability 
provision ‘in life policy, where trial 
court instructed that insured “was en- 
titled to recover’ if his illness was 
, such as to prevent him from perform- 
-ing in the usual and customary man- 
‘ner all of the material duties of his 
. profession as an. attorney, the word 
“all? as used in instruction should be 
- readin connection with word ‘“ma- 
terial”, and as so read, the’ instruction 
‘was proper.—Pacific Mut. Life. Ins, Co. 
v. Riffel, 149 S.W.2d 57. 


Ga.App. In an action for total per- 
manent disability benefits under pol- 
icies, defining total disability as. im- 
pairment continuously preventing the 
insured from following a gainful oc- 
cupation, instructions that ‘‘total dis- 
ability’”..exists when the insured is 
wholly ‘disabled from pursuing the 
usual and customary duties of his em- 
ployment, etc., were proper, in view of 
evidence that angina pectoris compelled 
the insured, a surgeon, to retire from 
the practice of his profession, in which 
he had been engaged for more than 30 
years.—Mutual Life Ins. Co. of New 
York v. Childs, 14 8.0.2d 165, 64 Ga. 
App. 658. 

Ga.App. In action on life insurance 
policy, charge to jury that if it reached 
conclusion, after considering all evi- 
denee, that plaintiff was entitled to re- 
cover, it would be authorized to find 
for plaintiff in amount justified by 
proven facts not exceeding amount 
named in petition, and, in addition to 
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face value of policy, and interest, such 
amount as damages and attorneys’ fees 
as proven facts justified, was not er- 
roneous as not stating sound abstract 
principle of iaw, not adjusted to is- 
sues, confusing and misleading to jury, 
or amounting to expression of opinion 
by court that verdict for plaintiff 
should include damages and attorneys’ 
fees.—Metropolitan Life Ins. Co. v. 
Marshall, 16 §.E.2d 33. i 
Idaho. In action to recover disability 
benefits under life policy, an instruc- 
tion that jury could not find for plain- 
tiff if it should find from evidence that 
although. plaintiff was sick, diseased, 
or in some degree afflicted, he continued 
to perform usual and regular duties of 
his occupation to extent that he gained 
a livelihood therefrom, was erroneous, 
in that it would justify a verdict for 
defendant if jury found that plaintiff 
did some work, even though by so do- 
ing he was endangering his health or 
life, and constituted reversible error, 
where plaintiff by offering his requested 
instructions sufficiently suggested a 
correct statement of the pertinent law 
involved.—Murphy v. Mutual Life Ins. 
Co. of New York, 112: P.2d 993. 
Ind.App.. Where insured, in action 
to recover total and permanent. dis- 


Mes 


ability benefits under life policy, de-~ 


nied execution of release, denied re- 
ceipt of any returned premiums, and 


denied signing of any request for a. 


change in policy, and receipt. of a 
substituted policy having no provision 
for total and permanent disability 
benefits, instruction that if insurer 
failed to return to insured all premi- 
ums paid for permanent disability, or 
to someone else with his knowledge: 
and ratification, and did nothing else 
required to be done by it under the 
agreement, then consideration for > re- 
lease failed, was proper under eyi- 
dence.—Guardian Life Ins. Co, of 
America v. Barry, 32 N.H.2d 599. 4 


Where insured, in action for total 
and permanent disability benefits un- 
der life policy, denied in toto having 
anything to do with surrender of orig- 
inal policy, application for a change 
of policy whereby there would be sub- 
stituted a policy having no provision 
for disability benefits, receipt of re- 
turned premiums, and execution of 
release, instruction that if insured’s— 
father surrendered original policy and 
accepted a substituted policy without 
authority. or ratification by the in- 
sured, such surrender would not bar 
recovery by insured, was. not error 


under evidence.—Guardian Life Ins. 
eas of Amerita v. Barry, 32 N.H,2d 


_. Ky. In action on accidental. death 
“benefit clause of life policy precluding 
recovery if death was caused directly 
or indirectly from any violation of law 
by the insured, instruction that if 
jury believed that insured was as- 
saulted by another person and at the 
time of such assault realized that such 
assault was dangerous to him and with 
such knowledge and consciousness of 
such danger voluntarily made the as- 
Sault Which exposed him to the danger, 
jury should find for insurer was er- 
roneous.—John Hancock Mut, Life Ins, 
wer v. Long, 149 S.W.2d 510; 285 Ky. 

In action on accidental death benefit 
clause of life policy precluding recovery 
if death was eaused directly or indi- 
rectly from any violation of law by the 
insured, an instruction submitting to 
the jury the question .of insured’s 
drunkenness or intoxication was cor- 
rect to that extent—John Hancock Mut. 
Life Ins. Co. v, Long, 149 S.W.2d 510, 
285 Ky. 757. > ’ 

Mo.App. In action on double indem- 
nity provision of life policy, where 
plaintiff beneficiary claimed that in- 
sured’s death was result of fall from 
stepladder causing rupture of spleen, 
evidence was sufficient to authorize in- 
struction regarding fall from steplad- 
der.—Kkrug v. Mutual Life Ins. Co. of 
New York, 149 S.W.2d 393. 

_In action on double indemnity pro- 
vision of life policy, where plaintiff Berd 
eficiary claimed that insured’s death 


speculation, 


X 


. 


‘was caused solely from leukemia, i 4 
was not necessary for plaintiff to sub- — 
mit, directly, that the death was caused 


% oe Nes: Ks 
was result of a fall from a stepladde 
causing rupture of the. spleen, an 
insurer contended that insured’s dea 


by the disease of leukemia, where if 


insured did not die from that disease. 
—Krug v. Mutual Life Ins. Co. of New 
York, 149 S.W.2d 393... (+ 

In action on double indemnity provi- 


the jury found the facts as submitted ~~ 
in plaintiff’s instructions, it found that 


sion of life policy, instruction that, in. 


insured’s death 


whether 
was the direct result of injury received 
in fall from a stepladder, the fact that 
he had a disease or physical infirmity 
did not prevent jury trom returning 
verdict for beneficiary if the disease or 


determining 


physical infirmity would not have 
caused the insured to die at the time 
he did die, except for the accidental 
injury, was authorized by the evidence. 
—Krug v. Mutual Life Ins. Co. of New 
York, 149 S.W.2d 393. 

In action on double indemnity provi- 
sion of life policy, instruction that, in 
determining whether insured’s death 
was the direct result of injury received 
in fall from stepladder, the fact that 
he had ‘a disease or physical infirmity 
did not prevent jury from returning 
verdict for beneficiary if the disease or 
physical’ infirmity ~ would 
caused the insured to die at the time 
he did die, except for the accidental in- 
jury, did not permit jury to indulge in 
guesswork or conjecture, 
and it. was'not argumentative, nor a 
comment. on beneficiary’s . evidence.— 


not. have | 


Krug v, Mutual Life Ins, Co. of New. 


York, 149 S.W.2d 393. ; 


N.J. Where insured farmer and 


dairyman claiming disability benefits - 


under life policies claimed to be dis- 
qualified. to follow either the occupa- 
tion of dairyman or any other occupa- 
tion for which he was qualified, charge 


that question was whether plaintiff was. 


so..affected ‘that it was, impossible for 
him to follow his- occupation of a 


_farmer and dairyman or to follow a 


gainful occupation for which he was 
qualified was not incorrect because of 
the use of the disjunctive “or’’ instead 
of “and’.—Raub v. Mutual Life Ins. 
Co of New York, 18 A.2d 37, 126 N.J.L. 

Or. 
covered “death resulting directly and 


Where double indemnity clause 


independently of all other causes from 


bodily injury effected solely through 
external, violent and accidental’ cause” 
and sole issue was whether drowning 
was accidental or suicidal, and court 
instructed jury that “accidental” as 
used in policy meant happening by 
chance, unexpectedly taking place, not 
according to the usual course of things, 


or not as expected, and that death from —— ‘ 
drowning was a “bodily injury effected. 
through external and violent causes’’ 


and that question for determination was 


ence between accidental cause and ac- 
eidental death was not error.—Bert- 
schinger vy. New York Life Ins.'Co., 111 
P.2d 1016, : ‘ gait @ fe 
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Ga.App. In action on life insurance 


policy, instructions to jury that policy 
is void, if insured’s representations of 
material facts to induce acceptance of 
risk were untrue but that falsity of in- 
formation, stated in good faith by in- 
sured, without knowledge of facts, on 
representations of others, do not void 
policy, that failure to state material 
fact, if not done fraudulently, does not 
void ‘policy, but that wilful conceal- 
ment of such fact, enhancing risk, will 
void the policy, and that wilful mis- 
representations by insured as to any 
material inquiry made will, void policy, 
held not erroneous as not stating sound 


abstract principles of law or embracing 


statutory provisions not applicable un- 
der pleadings and evidence. Code, §§ 
56-820 to 56-822, 56-824.—Metropolitan 


Life Ins. Co. v. Marshall, 16 S.E.2d 33.. 


In action on life insurance policy, 


charge to jury that questions for deo. 


‘ 


whether drowning was accidental or ne 
suicidal, failure to explain more pre- — 
cisely or to elaborate upon ‘the differ-. 
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‘> ment,. 


“ y, as alleged defendant’s plea, 
é f so, Whether they were ‘material 
( anged nature, extent or char- 

of risk, was not erroneous as stat- 
- ing unsound abstract principle of law, 
or prejudiciak to defendant.—Metro- 
Co. vy. Marshall, 16 S. 


E.2d 
In action ‘on life insurance policy, 
-court’s charge that jury should find for 
. defendant, if there was wilful conceal- 
ment of fact material to risk in appli- 
-eation for policy, but should find for 
‘plaintiff, if there was no suche conceal- 
and that failure to state, ma- 
terial fact, if not done fraudulently, 
does not void policy but wilful con- 
-cealment of such fact would void poli- 
ey, was not erroneous as embracing 
incorrect and unsound abstract princi- 
ples of law.—Metropolitan Life Ins. Co. 
v.-Marshall, 16 S.H.2d 33. 

In action on life insurance policy, 
eourt’s charge that jury should find 
_ for defendant, if there was wilful con- 
- cealment of fact material to risk in ap- 
‘plication for policy, but should find for 

_ plaintiff, if there was no such conceal- 
ment, and that failure to state mate- 
rial fact, if not done fraudulently, does 
not void policy, but wilful concealment 

_ of such fact would void policy, was 
not error on ground that entire defense 
was predicated on misrepresentations 

_and false answers in application and. 
that no issue was made by pleadings 


or defendant’s evidence as to failure to- 


state or wilful concealment of material 
~ fact in application.—Metropolitan Life 
Ins. Co. v. Marshall, 16 S.B£.2d°33. . 
In action -on life jnsurance policy,, 


where insured is charged with having- 


made false answers to questions in ap- 
plication for policy as to his previous 
illnesses and treatment by physician 
and there is testimony tending to show 
insured’s good character, it is not er- 
ror to charge jury that where effort is 
made to impeach insurance contract, as 
‘issued in consequence of insured’s_ per- 
petration of fraud on insurer, evidence 
of insured’s good character was admis- 

sible to support his bona fides in trans- 

- actions.—Metropolitan Life Ins. Co. v. 
Marshall, 16 §.H.2d 33. 

Ga.App. In action on life insurance 
policy, charge to jury that beneficiary 
is entitled to collect amount of policy, 
unless he or applicant for policy was 
guilty of actual fraud or made material 
misrepresentations, changing character 
and nature of risk contemplated, 


law, but substantially stated. statutory 
provisions applicable in view of defend- 
ant’s allegations of fraud in procuring 
policy and untrue statements in appli- 
eation as to applicant’s previous ill- 
nesses and treatment by physician. 
“Code, § 56-908.—Metropolitan Life Ins. 
Co. v. Marshall, 16 S.E.2d 33. 

In action on life insurance policy, 
charge to jury that term “sound 
health” or “good health” in _ policy 
means that insured has no graye im- 
pairment or serious disease and is free 
from any ailment seriously . affecting 
general soundness and healthfulness of 
system and that sound health consists, 
not alone in outward appearance there- 
of, but also in reasonable freedom from 
physical derangement and impairment 
was not erroneous as stating unsound 
abstract principle of law.—Metropolitan 
Life Ins. Co. v. Marshall, 16 §.E.2d 33. 

Ind. In action on life policy, ~ in- 
struction that misrepresentations "were 
material if such that they did influ- 
ence judgment of insurer in issuing 
policy .was properly _ refused.—New 
York Life Ins. Co. y. Kuhlenschmidt, 
33. N.H.2d 340. 

Mass. Where insured in application 
for life policy stated that he had. not 
been an inmate of hospital and there 
was testimony that, in being examined 
before entry into medical school, physi- 
cian had found that insured had high 
blood pressure or hypertension of the 
arteries and had sent him to dispen- 
sary, not for treatment, but to find 
the cause of hypertension, and institu- 


in’. 
procuring policy, was not erroneous as . 
stating unsound abstract principle of. 


etn 


mitted by. beneficiary’s counsel as being 


a hospital, refusal to instruct jury that §8.W.2d 1. 


insured had been an inmate of a hospi- 

tal, and consequently that there was a 

misrepresentation, was error... 

Ter.d., ¢. 175, § 186.—Giannelli v. Met- 

ropolitan Life Ins. Co., 29 N.H,2d 124. 
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Ga, .App. In action for double in- 
demnity benefits under life policy, trial 
court erred in charging upon law of 
compromise on issue whether insur- 
ance company had settled all 
arising under policy when it paid to 
beneficiary face amount of. policy and 
received a receipt that payment was in 
full settlement of all claims. arising 
thereunder, where it appeared that 
company had admitted liability for 
face amount of policy. Code 19383, § 
20-1204.—Matthews “v. Gulf Life Ins. 
Co., 12. S.H.2d 202. 

Wyo. In action on life policy with 
double indemnity provision, instruction 
that if injury is active efficient cause 
that sets in motion agencies that re- 
sult in death, without intervention of 
independent force, then injury should 
be regarded as ‘‘proximate cause’ of 
death, though injured person may have 
had a physical infirmity which was a 
necessary condition to that result, and 
that therefore if insured sustained a 
hernia due to external, violent, and 
accidental means, and that hernia with 
operation set in motion agencies that 
resulted in insured’s death without in- 
tervention of independent force, 
injury should be regarded as proximate 
eause of his death, even though his 
bodily resistance may have been weak- 
ened by other ailments, if other ail- 
ments did not substantially contribute 
to his death, was not erroneous.— 
Bankers Life, Co. v. Nelson, 108 P.2da 

584, rehearing denied 111 P.2d 136. 

In action to recover under double in- 
demnity. provision of life policy, in- 
struction that if jury believed from 
evidence that insured received a hernia 
by external, violent, and accidental 
means, and an operation was performed 
on him, and the operation was proper 
treatment for such ailment, then the 
consequences following the’ operation 
“might be-regarded as ‘though they had 
followed :the injury without any 
tervening operation, was not erroneous. 
—Bankers Life Co. v. Nelson, 108 P.2d 
584, rehearing: Lee 111 P.2d 136. 


Pa.Super. Where material changes 
occur in condition of insured’s health 
between date of physical examination 
and delivery of. life policy, whether in- 
. sured knew of changes and whether he 

acted with fraudulent intent in failing 

to inform insurer thereof are usually 
questions, for the jury, subject to pow- 
er and duty of court to grant a new 
trial if required.in interests of. justice. 
—Watson v. Metropolitan Hite; Ens: Co., 
a1 A.2d 503. 


? 
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C.C.A.Mo. Where insured .died on 
July 12, 1930, but no demand was 


made upon insurer under double in- 
demnity provision of life policy until 
July 21, 1937, and no proof was fur- 
nished ‘that insured’s death resulted 
from accidental means within double 
indemnity provision of life policy, in- 
terest could be calculated on insurer’s 
liability for. double indemnity only 
from July 21, 1937. Mo.St.Ann. § 2839, 
p. 4623. —New York Life Ins. Co. v. 
Griesedieck, 116 F.2d 559, certiorari de- 
nied 61 S. Ct. 809. 

The Missouri statute, providing that 
ereditor shall be allowed to receive in- 
terest at rate of 6 per cent. per annum 
for all moneys after they become due 
and payable on written contract, is 
applicable to actions on insurance poli- 
cies. Mo.St.Ann, § 2839, p. 4623.— 
New York Life Ins. Co. v. Griesedieck, 
116 F.2d 559, certiorari denied 61 S.Ct. 
809. 

Tenn.App. In action on life insur- 
ance policy, court properly directed 
jury to allow plaintiff interest on 
amount of policy from date of im- 
sured’s presumed death and recovery 
of premiums paid between such date 


whet! er nébred. made ton to Gaiich insured was sent was ad- 
application for 


claims . 


then . 


in-_ 


Code 1933, § 56-706.—Massachusetts. ie f 
pias Life Ins. Co. Vv. Montague, 10 SEs 
Gua. An insurer’s contest of. wat ‘ 


"195° La. 853. 


SY 


-edge and that 


and Brinsing of action. crs ash Lib- 
erty Life Ins. Co. aa Pemelton, 48" 


Interest on life insurance policy” 
from date on which it becomes pay- 
able is collectible as matter of law. 
—Supreme Liberty Life Ins. Co. m 
Pomelton: 148 pels ule 
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Ga.App. Under _ statute, 
company can be required to pay dam- 
ages and attorney’s fees only where 
there has. been a demand for amount 
due on policy and a refusal to,pay such 
amount 60 days before suit is brought. 


re 
‘insurance ie 


: 


bes Be, 


lidity of life insurance policy sued 0: 
and claim that liability thereunder was 
limited to return of premiums pai be- 
cause of insured’s false, but not fraudu- — 
lent, representations in application for | 
policy as to her health, did not amount 
to bad faith entitling plaintiff, bene 
eiary to recover attorney’s fees from i 
surer.—National Life &- Accident In 
Co. v. Mullen, 12 §.H.2d 363. 
La. Where insurer acted arbitrarily — 
and without just and Berri g 
grounds in discontinuing disability — 
payments under total and permanent ee, 
disability provisions of an insurane ies 
policy after having been paying dis- — 
ability benefits for almost eight years, | 
insured was entitled to penalties of 
double indemnity and $500 attorney’s 
fees. Act No. 310 of 1910.—Harrig y. 
New York Life Ins. Co., 197 So. B78 


La.App. Where insurer recognized aves 
validity of insured’s claim to eesities Madd 
benefits for a certain period and there 
was no showing of recovery between F 
time payments were terminated an 
time when insured refused to permit 
insurer’s physician to make medical ex- 
amination, insurer under statute was 
liable for double the amount of disabil- 
ity benefits accruing up to the date on © 
which insured refused to permit in- 
surer’s physician to make a medical-ex- 
amination. Act No. 310 of 1910.—Rit- 
ter v. National Life & Accident Ins Co. 
of Nashville, Tenn., 198 So. 280... 

Mo. Where insurer’s theory ot ia 


5929, merits —Cleaver v. ‘Cann Bi 
States Lite Ins. Co., 142 S.W.2d> AT4. i 
129 A.L.R. 1094. 

Vexatious refusal to pay ingeraieel yes 
benefits contemplated by statute per- 
mitting recovery if insurer has “vexa- — 
tiously” refused to pay loss is not to 
be deduced from final result reached, — 
but must be supported by a showing of. A 
obstructing a. beneficiary by refusing — 
to pay without reasonable or probable ! 
cause or excuse. Mo.St.Ann. 5929, 
p. 4515.—Cleaver v. Central States dite 
eon Car; cae 8.W.2d 474, 129 A.L.R. 

Mo. — The- statutory penalty. : for 
vexatious refusal to pay life policy _ 
will not be imposed against insurer re-— 
fusing to pay for misrepresentations — 
in application regarding insured’s 
health, notwithstanding that insurer’s 
agent knowingly wrote false answers' — 
in application without insured’s knowl- — 
insurer is bound by — 
agent’s knowledge of true state of in- : 
sured’s health. Rev.St.1939, § 6040, 
Mo.St.Ann. § 5929, p. 4515.—State ex - 
rel. John Hancock Mut. Life Ins, Co. | 
v. Hughes, 152 S.W.2d 1382, quashing 
opinion Longo v. John Hancock Mut. : 
Life Ins. Co., 142 S8.W.2d 871, man- \ 
date conformed to 153 §.W.2d 805. 

Mo.App. Penalties. for vexatious re- 
fusal to pay total and permanent dis- 
ability benefits provided in life policy 
should not be inflicted unless. refusal 
was willful and without any reasonable 
cause as the facts would appear to a 
reasonable man before trial—Bonzon y. 
Het topolitan Life Ins. Co., 143 S.W.2d 


‘Mo.App. Mere proof: of “constructive 
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4 knowledge” that applicant for Hfe in- 
surance had heart. disease, through 
knowledge of soliciting agent, without 
proof of bad faith in refusing to pay 
policy, will not support ‘infliction of 
penalties for “vexatious refusal’ to 
pay.—Colegrove v. John Hancock Mut. 
Life Ins. Co., 153. S.W.2d 750. 

Mo.App. Although insurer was bound 
by what jury found was knowledge of 
its soliciting agents with respect to true 
state of health of insured as regards 
defense of misrepresentation and breach 


of sound, health provision of life poli- . 


_ ey, such rule of constructive knowledge 
of insurer would not be applied in 
~ eonnection with inflicting statutory pen- 
alty for vexatious delay. Rev.St.1939, § 
6040, Mo.St.Ann., § 5929, p. 4515.— 
‘Longo y. John Hancock Mut. Life Ins. 
Co., 1538 S.W.2d ,805, conforming to 
mandate State ex rel. John Hancock 
- Mut. Life Ins. Co. v. Hughes, 152 S.W. 
2d 132, quashing opinion in part Lon- 
go v. John Hancock Mut. Life Ins. Co., 
142 S.W.2d 871. q 
- Where only knowledge of insurer with 
- respect to'state of health of insured: was 
constructive knowledge inputed from 
- alleged knowledge of its agents, and 
agents denied any such knowledge on 
their part, insurer, as long as it acted 
- in good faith, had right to litigate ques- 
_tion as to whether it was relieved from 
liability on life policy because of in- 
-sgured’s misrepresentations and breach 
of sound health provision of policy, 
without incurring statutory penalty for 
vexatious delay. Rey.St.1939, § 6040, 
Mo.St.Ann. § 5929, p. 4515.—Longo v. 
John Hancock Mut. Life Ins. Co., 153 
§.W.2d.805, conforming to mandate 
_-‘State ex rel. John Hancock Mut. Life 
Ins. Co. v. Hughes, 152) S.W.2d 132, 
Hh quashing opinion in part Longo Vv. 
4 > John Hancock Mut. Life Ins. Co., 142 
 S§.W.2d 871. ; 
Ae} Or. Where attorney for plaintiff in 
action on life policy for double in- 
_ demnity benefits for accidental death 
-. was allowed a $1,000 fee for services 
. rendered plaintiff in trial court, plain- 
_ tiff’s attorney was also entitled to fee 
ak for services in Supreme Court, and fee 
was fixed at $50 in view of liberal al- 
hei. lowance for services in trial court. O. 
+ C,L.A. § 101-134.—Bertschinger v, New 
Se work Lite Ins:*Co., 111:-P.2d°1016. 
Bayh, Or- Where judgment for beneficiary 
‘M] ‘ 


in action for $1,000 on double indem- 
_ nity provision of a $1,000 life policy 
was affirmed, plaintiff was allowed, in 
addition to $350 allowed for attorney’s 
services in trial court, $100 for attor- 
AN -ney’s services performed in Supreme 
Court. O.C.L.A. § 101-134.—Trevathan 
vy. Mutual Life Ins. Co. of New York, 
Meme elL si 20621, ; 
is _ YTex.Civ.App. Where insurer refused 
to pay amounts due under life, acci- 
i? dent, and health policies to insured’s 
daughter on ground that she was not 
c the last-named beneficiary, that under 
Oklahoma law insured had right to 
-ehange beneficiary, and that amounts 
| due were payable to person named as 
‘beneficiary, who had no insurable in- 
Bass 38 terest and thus under Texas law had 
~~ no right to receive amounts due, in- 
a - gurer still denied owing daughter any- 
thing under policies when suit was filed 
- -by daughter, and undisputed evidence 
showed that Oklahoma law is virtually 
the same as Texas law in respect to 
such matters, trial court properly ren- 
‘dered judgment against insurer for 12 
Ned per cent. penalty and attorney’s fee, as 
_ against contention that there was at 
My least a bona fide issue concerning 
“ whether daughter was the beneficiary. 
ss = National Life & Accident Ins. Co. Y. 
-. French, 144 S.W.2d 653. 
> Tex.Civ.App. A penalty and attor- 
] ney’s fees may be assessed against an 
insurer under a life policy when there 
is, after demand, a willful failure to 
pay proceeds of policy, but there is no 
-. guch failure when there are rival claim- 
~ ants.—Grand Lodge Colored K. P. of 
Texas v. Watson, 145 S.W.2d 601. 
Where there were rival claimants to 
proceeds of life policy, and insurer did 
not deny liability on policy but filed 
bill ‘of interpleader in action by one 
of the claimants to recover proceeds 
of policy, insurer was not liable for 
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a penalty and attorney’s fees, notwith- — 
standing that bill of interpleader was 
not filed until after commencement of 
action for proceeds, since insurer’s fail- 
ure to pay was not a “failure to pay” 
contemplated by statute. Wernon’s Ann. 
Civ.St. art. 4831a.—Grand Lodge Col- 
ored K. P. of Texas v. Watson, 145 S. 
W.2d 601. , . 

Tex.Civy.App. Statute allowing .dam- 
ages and attorney’s fees against in- 
surance company for refusal to pay 
claims on insurance policies applies 
to double indemnity features of in- 
surance policies. Vernon’s Ann.Civ.St. 
art. 4736.—Western Reserve Life Ins. 
Co. v. Burchfield, 149 S.W.2d.125, error 
dismissed, judgment correct. 

Tex.Civ.App. Where $1,000 life pol- 
icy issued by nonresident insurer not 
licensed to do business in Texas was 
taken over by “insurance company 
whose assets and liabilities were taken 
over by third company, and on date of 
death of insured, insurance company 
and third company had on hand in re- 
serve funds enough money to pay death 
benefits promptly, judgment for 12 per 
cent. penalty and $500 attorney’s fees 
in addition to death benefit payable un- 
der policy was proper. Vernon’s Ann. 
Civ.St. art. 4736.—Monarch Mut. Life 
Ins. Co. v. Aldrete, 149 S.W.2d 1091, 
error. dismissed, judgment correct. 

Tex.Civ.App. Where insurer attempt- 
ed to cancel life and sickness disabil- 
ity insurance policy at a time when 
the insured was totally disabled due 
to rectal abscess and when premiums 
on policy were paid up in advance, 
insured was entitled to recover all 
weekly allowances accruing under pol- 
icy during four years next preceding 
institution of suit on policy plus 12 
per cent. damages thereon, as provid- 
ed by statute, and a reasonable attor- 
ney’s fee. Vernon’s Ann.Civ.St. art. 
483la.—Shaw v. Universal Life & Ac- 
cident Ins. Co., 153 S.W.2d 203, er- 
ror granted. io a 


_ Tex.Civ.App.. Beneficiary under’ life 
insurance policy was not entitled to 
allowance of attorney’s fee in benefici- 
ary’s successful suit against insurer to 
recover upon policy of insurance, where 
it appeared beneficiary’s assigament of 
all her interest in the policy to under- 
taker was. properly filed with insurer 
and the oral and written demand on 
insurer for, payment of the policy, on 
which beneficiary relied as a basis for 
invoking statutory penalty, were made 
prior to assignee’s release of such as- 
signment at a time .when beneficiary 
was not in a position to demand or re- 
ceive any part of the proceeds due or 
to become due under the: policy.—Na- 
tional Life & Accident Ins. Co. v. 
TRO nson, 153 S.W.2d 322, error re- 
used, 


Tex.Civ.App. Where record did not 
show a statutory demand by benefi- 
ciary for payment of life policy sued 
on, made 30 days before petition upon 
which case was tried was filed, benefi- 
ciary was not entitled to recover pen- 
alty and attorney’s fees. Vernon’s Ann. 
Civ.St. art. 4736.—Rio Grande Nat. Life 
Ins. Co. v. Bailey, 153 S.W.2d 493. 

The statute authorizing recovery of 
penalty and attorney’s fees upon failure 
of insurer 30 days after demand to pay 
what they owe on a policy is “penal” 
and the provisions must be strictly 
complied with. Vernon’s Ann.Civ.St 
art, 4736.—Rio Grande Nat. Life Ins. 
Co. v. Bailey, 153 S.W.2d 493. 

Tex.Ciy.App. Both statute providing 
for penalty and attorney’s fees on fail- 
ure of insurer to pay an insurance 
policy ‘within 60 days after demand 
therefor,” and statute providing for 
penalty and attorney’s fees on failure 
of insurer to pay an insurance policy 
“within 30 days after demand therefor” 
are “penal” in their nature and’ are 
to be strictly construed. Vernon’s Ann. 
Civ.St. arts. 4736, 4831la.—Woodmen of 
World Life Ins. Soc. v. Smauley, 153 
S.W.2d 608. 4 
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Wash. The life expectancy of insur- 
ed from the time of breach of insurance . 
contract is a question of fact, to be de- 
termined from competent life expectan- 
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LIFE INSURANCE 


cy of 
Life Ins. Co., 104 P.2d 310. 


LIMITATIONS OF ACTIONS 


§1 : 
©.C.A.Ney. All limitation laws must. 


proceed on theory that party by lapse 
of time and omissions on his part has 


forfeited his right to assert his title in 


the law, but one who is himself in le- 


gal enjoyment of his property cannot — ae 


have his rights therein (forfeited to 
another for failure’ to bring suit 
against such other within time speci- 
fied to test validity of ¢laim which 
latter asserts, but takes no steps to 
enforce.—Security Realization Co. — v. 
Henderson, 120 F.2d 449. 


Colo. The statute of limitations fix- 
es a limitation beyond which courts 
cannot extend the time, but within such 
limitation the peculiar doctrine of 
courts of equity will prevail.—Love- 
land Camp No. 83,,W. O. W., v. Wood- 
ri Bldg. & Benev, Ass’n, 116 P.2d 

N.Y. The defense of the statute of 
limitations rests entirely upon the will 
of the legislature in creating a limita- 
tion for the commencement of actions. 
—Wechsler v. Bowman, 34 N.E.2d 322, 
285 N.Y. 284, 134 A.L.R. 1337, revers- 
ing Wechsler v. Byrne, 20 N.Y.S.2a 
401, 259 App.Div. 869, reargument de- 
nied Wechsler v. Bowman, 21 N.Y.S. 
2d 610, 259 App.Div. 1076, reargument 
denied 35 N.H.2d 930. 2 


82 

O.C.A.Pa. Statutes of limitation con- 
fer no vested rights and are ex gratia. 
to the individual to proteet him from 
perjury, and benefit the public by ac- 
celerating litigation.—Pittsburgh Can 
Co. v. Ui S.2113 "Wi 2a 2821. 

_D.C.La. The prescription of obliga- 
tions by time is not favored.—Angichio- 
do v. .Cerami, 35 F.Supp. 359. 
D.C.Mo. Statutes prescribing periods 
within which actions might be brought 
are not matters of substantive right, 
but they are available only as defenses. 
—Childers v. Eagle Picher Lead Co., 
35 F.Supp. 702. : 

D.C.N.Y. Statutes of limitation are 
favored as being statutes of repose.— 
Loughman v. Pitz, 36 F.Supp. 302. 

Ct.Cl. The statute of limitations is 
established to prevent the prosecution 
of stale claims when the opposing party 
may net be able properly to contest 
them on account of the lapse of time,— 
Dawnie S. S. Corporation v. U. S., 90 
CECIN V5Sz 

DLApp. The statute of limitations ig 
one of repose, for purpose of suppress- 
ing fraudulent and stale claims from 
Springing up at great distances of time 
and surprising parties or their repre- 
sentative when all proper evidence or 


vouchers are lost or facts have become 


obscure from lapse of time or defective 
memory or death or removal of wit- 
nesses. Gusith-Hurd Stats. ¢c. 83, § 1 


a 


ER er aE 


the publ 

‘urd Stats. 
vy. Peloza, 32 
cer Ste 4 
fa statute of 


N.J.Com.Pl. The term “limitation” 


means the time which is prescribed by 


authority of law, at the end of which 
no action at law or suit in equity can 
be maintained.—Uscienski v. National 
Sugar Refining Co., 18 A.2d 611, 19 
N.J.Mise.. 240. : 

By the common law, there was no 


- fixed time for the bringing of actions, 


limitations being creatures of statute, 
and deriving their authority from stat- 


_ utes.—Uscienski v. National Sugar Re- 
yy Co., 18 A.2d 611, 19 N.J.Mise. 


'N.Y.Sup. Statutes of limitation are 
statutes of repose—Bank of U. S. v. 
So REatter! 24 N.Y.S.2d 647, 175 Mise. 


Or. The mischief which statutes of 
limitation are intended to remedy is 
the general inconvenience resulting 
from delays in the assertion of a legal 
right which it is practicable to assert, 
but the question whether such mis- 
chief exists and the means to be taken 


to curb it is for the legislature, not 


ae courts.—Evans v. Finley, 111 P.2d 

Pa. The statutes of limitations are 
legislative expressions of the feeling of 
mankind that, where there are wrongs 
to be redressed and rights to be en- 
forced, they should be redressed and 
enforced without unreasonable delay. 
12 PS. §§ 31, 34, 41, 43.—Ulakovic v. 


’ Metropolitan Life Ins. Co., 16 A.2d 41. 


OaObs aye le 

Wyo. Statutes of limitation are 
based. on sound public policy.—Board 
of Com’rs of Big Horn County v. Bench 
Canal Drainage Dist., 108 P.2d 590. 


§ 5 

D.C.Tenn. Where statute creates a 
right not known to the common law 
and provides that the right must be as- 
serted within a_ stipulated time, ex- 
istence of the right is conditioned upon 
institution of the suit within the time 
provided and in such case the ‘lex 


‘loci,’ or the statute limiting the time 


for the assertion of the right will fol- 
low to the forum, if the ‘‘Iex fori’ au- 
thorizes a longer period for the asser- 
tion of such a right.—Cauley vy. S. EH. 
Massengill Co., 85 F.Supp. 371. ’ 


§ 6 
N.Y.Sup. Statutes of limitation ema- 
nate from the fount of state as acts of 


grace from the sovereign power and, 


may be recalled, altered or withdrawn, 
subject to the limitation only that the 
effect of later legislation must not be 
an interference with the right of con- 
tract or some other vested right.—Bank 
of U. S. v. Rosengarten, 24 N.Y.S.2d 
647, 175 Misc. 677. 


§ 7 

D.C.Okl. The 1939 Oklahoma statute 
imposing a three-year period from ma- 
turity date of street improvement 
bonds in which bondholder may bring 
foreclosure action, as applied to street 
improvement bonds .issued prior to 
statute, is unconstitutional as “impair- 
ing obligation of contract’, since stat- 
ute did not stop with procedural rem- 
edies, but attempted to “absolve” the 
property of the taxpayer from any 
lien or liability on account of the 


_ First Nat. Bank in Clinton, OkL, 39 F. 


Supp. 909. 
Fla. Statutes of limitation affect 


if a reasonable time is given- for 
forcement of right before bar takes 


Horne, 3 So.2d 125, 


tion period. 11 OkI.St.Ann.: 2425. 
U.S.C.A Const.. art. 1, § 10.—City of 
Clinton, Okl, ex rel. Schuetter, 


Vv. 


ing 


existing rights are not unconstitutional 


en- 
ef- 


_ feet. Const. art. 3, § 33.—Campbell v. 


Ky. The constitutional provision 
prohibiting action to recover land held 


‘under Virginia or Kentucky patent 


is- 


sued before 1820 from one claiming un- 
der “title of record,” unless brought 
within five years after adoption of con- 


stitutional provision 6r commencem 


ent » 


of possession, deals with the matter of 


remedy and not of right, and does 


not 


impair or extinguish vested rights when 
operating prospectively. Const. § 251. 
—Warfield Natural Gags Co. v. Ward, 


149 S.W.2d 705, 286 Ky, 73. 


Ohio App. The 1939 statute provid- 
ing that deficiency judgment arising 
out of mortgage on homestead shall be 
unenforcible after two years, and al- 
lowing a reasonable time after effective 
date thereof for enforcement of defi- 
ciency judgments theretofore rendered, 


related to the remedy, and was 


not 


violative of constitutional provisions 


relating to “due process of law,’ ‘ 


‘Te- 


troactive laws,’”’ and laws ‘impairing 
obligation of contracts.’ Gen.Code § 
11663-1; Const.Ohio art. 2, § 28; U.S. 
C.A.Const. art. 1, § 10; Amend. 14, § 
1.—Columbian Building & Loan Co. Vv. 


Meddles, 35 N.H.2d 902. 


Or. The legislature may enact a 


statute which limits the time. within | 


which actions may be brought to 


en- 


force demands where there was previ- 
ously no period of limitation or which 
shortens the existing time of limita- 
tions, and such a law may operate 
upon existing contracts without neces- 
sarily being invalid on ground that it 


“impairs obligation of contract’, 


but 


the rule is subject to the limitation 


that a reasonable time must be gi 
for the commencement of an action 


ven 
be- 


fore the bar takes effect. _Const.Or. art. 


Loh 2d 3) US. C2A- Const. artes yg) 0 


Evans v. Finley, 111° P.2d 833. 
S.C. The act imposing one-year 1 

itation on action -by state or cou 

officer or employee for salary, fees, 


Sraeas 


im- 
nty 
or 


other obligation for services, or six- 


month limitation if cause of action 


ac- 


crued prior to effective date of act, 
which act does not apply to counties 
having population of over 85,000, vio- 
lates “equal protection of law’ and 
“due process of law’’ clauses of State 
and Federal Constitutions with respect 
to claims accruing on or before passage 
of the Act. Act March 17, May 9, 1938, 
40 St. at Large, pp. 1631, 1893; Const. 
S.C. art. 1, § 5; U.S,C.A.Const. Amend. 
14.—Gillespie v. Pickens County, 14 S. 


H.2d 900, 197 §.C. 217. 


The act imposing one-year limitation 
on action by state or county officer or 


employee for salary, fees, or other o 


bli- 


gation for services, or six-month limi- 
tation if cause of action accrued prior 
to effective date of act, which act does 
not apply to counties having popula- 
tion of over 85,000, would have been 


valid if it had been so drawn as to 
ply to all counties. Acts March 


ap- 
LG; 


May 9, 1938, 40 St. at Large, pp. 1631, 


1893.—Gillespie v. Pickens County, 
S$.H.2d 900, 197 S.C. 217. 
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D.0.Cal. The term “running of stat- 
ute of limitations’? is a metaphorical 


expression, by which is meant that 


the 


time mentioned in the statute of limi- 
tations is considered as passing.—U. S. 


v. Markowitz, 34 F.Supp. 827. 
D.C.Cal. Statutes of limitation 

favored. by the courts.—Wright 

Bankers Service Corporation, 39 

Supp. 980. 

D.C.La. The codal. requirements 

effectiveness of prescription are to 


are 
Vv. 


. 


for 
be 


strictly construed.—An 


_that the general principles upon whic 


mi, 35 F.Supp: 359.9 7" J. 
Ct.Cl. The courts universally — 
the statute of limitations is founded 
must be preserved but circumstances 
may modify its application—Dawnic 
Cea Corporation v. U. S.,| 90 Ct. 
' Cal.App. The statute providing tha 
no cause of action, or defense to an 
action, arising out of the title to real-— 
ty, or to rents or profits out of t 
same, can be effectual unless it app : 
that the one prosecuting the action or . — 
making the defense, or under who 
title the action is prosecuted or the d 
fense is made, or the ancestor, prec 
eessor, or grantor of such person, w 
seized or possessed of the premises in 
question within five years before t 
commencement of the act in respect to 
which such action is prosecuted or de- 
fense is made, does not apply to actions 
for recovery or realty, but applies only 
to actions for rent or damage to realty, 
or the like: Code Civ.Proc. § 31 
Crane ce 104 P.2d 53, 39 ¢ 


Mo. Actions and proceedings no’ 
clearly within the terms of a statute 6! 
limitations cannot be brought therein | — 
by extending the application of the 
statute through construction.—Mer 
thaler Linotype Co. v. Kebby,'146 S.¥ 
2d 595, transferred 139 S.W.2d 549. — 

Mont. Without assuming to overru 
nonclaim or limitation: statutes, cour 
will wherever possible construe the 
so as to prevent hardship. Rev.Code 
1935, §§ 10171, 10173, 10176, 101’ 
State ex rel. Steinfort v. District Co 
of Fourth Judicial Dist. in and for 
Ravalli County, 107 P.2d 890.0» 

N.M. A statute which tolls the sta 
ute of limitations should be liberally 


N.Y¥.Sup. The general limitation pro- 
visions of the Civil Practice Act ag di 
tinguished from the periods of limita 
tion therein prescribed apply to spec 
statutes of limitation as well as 
those which are contained in the Civ: 
Practice Act. Civil Practice Act, § 
et seq.—Kerr v. St. Luke’s Hospital, 28 | 
N.Y.8.2d 1938, 176 Misc. 610, affirmed 
29 N.Y.S.2d 141, 262 App.Div. 822, a 
peal granted and question certified 29 _ 
N.Y.S.2d 147, 262 App.Div. 848. is 

Ohio. The statute providing that an — 
action on a specialty or an agreeme 
contract, or promise in writing shall be 
brought within 15 years after the cause 7 
thereof accrued, does not in any way 
conflict with the statute abolishing pri- 
vate seals, since, though an instrument 
bearing a private seal is a “specialty” eel 
so are foreign judgments and pas ny 
bonds. Gen.Code, §§ 32, 11221.—Alropa 
Corporation v.. Kirchwehm, 33 N.H.2d 
655, 138 Ohio St. 30, appeal dismissec 
61 S.Ct. 1120, 3138 U.S. 549, 85 L.Hd 
—, affirming 36 N.H.2d 511, appeal 
bo dar ively 29 N.E.2d 364, 187 Ohio St. 
Pa.Com.Pl. The Statute of Limita- 
tions does not apply to constructive or 
quasi contracts.—Gitt v. Borough oft 
Hanover, 55 York 13. bala ai 

Va. The exceptions to the operation — 
of a statute of limitations must be re- 
stricted to those found in the statute 
itself and cognate sections.—Barley v. _ 
Duncan, 13 S.H.2d 294, : 


§ 9 ; i 

Ohio App. The statute providing | 
that if an action is commenced, or | — 
attempted to be commenced, if a judg- 
ment for plaintiff be reversed, or if : 4 
plaintiff fails otherwise than on the 7 
merits, and time limited for commence- 
ment of such action at date of reversal 
or failure has expired, plaintiff, or, if 
he dies and cause of action survives, 
his representatives, may commence a 
new action within one year after date, 
is highly remedial and should be liber- 
ally construed. Gen,Code, § 11233.— 
Hershner y. Deibig, 28 N.B.2d 784, 64 
Ohio App. 328. . } 


Be. 10 


x ‘ § 10 
| D.C.Pa. Whether a statute of limita- 
t tions operates on actions which have 
already accrued, as well as those ac- 
eruing after its enactment, depends on 
language of the statute and apparent 
intent of Legislature to be gathered 

_ therefrom.—Gahling vy. Colabee S. .S8. 

ee CO., ol. LSapp,. 759: 

- Ala, Statutes of limitation affect 
remedy, and unless the act -creating 
the limitation specifically shows a con- 

i trary intention, the statute of limita- 
tions existing at the time of trial ap- 
_ -—plies.—Morris v. Mouchette, 199 So. 
- 616, 240 Ala. 349. 
- Ky. Where disability of coverture 
“was not an absolute bar to a married 
-woman’s right to institute an action 
against her former guardian to recover 
guardianship funds, under amendment 
to the statute which allowed to persons 
under disability extra time -for the 
commencement of actions, by which 
- amendment coverture was withdrawn 
as such a disability, and after the ef- 
Ie _ fective date of such amendment, which 
ps4 
* 


was postponed for some three years 
_ after the enactment thereof in order 
_ to allow time for the commencement of 
- aetions by married women, married 
- woman’s: cause of action was subject 
to the general statute of limitations as 
if there had been no disability. Ky.St. 
ays 1930, § 2525, as amended by Act 1934 
_ ¢, 44,—Jackson v. Evans, 145 S.W.2d 
1061, 284 Ky. 748. 
 N.Y.Sup. Where grantee accepted 
- warranty deed to mortgaged land with 
assumption of mortgage clause on 
"4 -Mareh 31, 1924, and deed was sealed 
3 i 


+h 


land to others in May, 1924, and mort- 
gage was assigned to plaintiffs, and 
_ there was a failure to pay installment 
of interest due on March 7, 1928, and 
subsequent installments, deed to gran- 
4 “sealed instrument” as to 
erpnice, notwithstanding enactment of 
ries eneral Construction Law, and hence 
action commenced July 9, 1940, against 


not barred as to grantee by limitations, 
in view of statute giving plaintiffs six 


fa 8 


. 


Construction Law, § 44; Civil Practice 
) Act, § 47-a, subd. 2.—Futherer v. Ag- 
new, 24 N.Y.S.2d 273, affirmed Futher- 
er y. Angelidis, 25 N.Y.S.2d 207, 261 
App.Div. 876. 
-Pa.Super. Changes in procedure may 
properly have a’retroactive as well as 
‘a prospective application, and such rule 
is generally applied to statutes of limi- 
_ tation, aside from question of postpone- 
ment of operation of the statute.—Sene- 
ca v. Yale & Towne: Mfg. Co., 16 A.2d 
754, 142 Pa.Super. 470. 

Tex.Civ.App. Where none of series 
of notes executed for purchase money 
of two tracts of land and secured by 
vendor’s lien was barred by . 4-year 
statute of limitations at effective date 
of amendment under which series of 
motes secured by vendor’s lien are not 
barred until four years after maturity 
of last. note, notes were not barred by 
limitation until four years after ma- 
_ turity of last note. Vernon’s Ann.Civ, 
Sty art. 5520; Rev.St.1925, arts. 5521, 
» ~ 5523.—Wells v. Smith, 144 S.W.2d 430. 

- ‘/Brror dismissed, judgment correct. 
fH Wis. A cause of action for damages 
Pak because of fraudulent misrepresenta- 
tions in connection with sale of securi- 
ties to plaintiff was outlawed by stat- 
ute of limitations as to amount paid by 
plaintiff six years before commence- 
- ~ment of action and prior to enactment 
- of statute providing that cause of ac- 
y tion for relief on ground of fraud is 
not deemed to have accrued until ag- 
-_—-: grieved party’s discovery of facts con- 
if stituting fraud. St.1939, § 330.19(7).— 
nt Ihlenfeld vy. Seyler, 295 N.W. 26, 236 

Wis. 255. 
§ 12 


N.Y.Sup. Where cause of action on 
bond secured by mortgage accrued on 
June 20, 1923, and statute of limita- 
tions was then 20 years, and new act 
shortening limitation to six years was 
signed by Governor on April 6, 1938, 


eh 


as to grantors, and grantee conveyed’ 


: “aly shay Se Waeay a 
A : We ¥ +), 
LIMITATIONS OF ACTI 
and took effect on September 1, 1938, 
action on bond was not barred when’. 
new act took effect, particularly in view - 
of provision that a period shorter than 
six years when act became effective 
should not be ‘enlarged” meaning» 
thereby changed. Civil Practice Act, §§— 
47, 47-a——Rochester Sav. Bank v. Stoelt- 
zen & Tapper; 26 N.Y.S.2d 718, 176 


om: 


Mise. 140. : 
Ohio App. A 1933 deficiency judg- 
ment, arising out of note and mort- 


gage executed to secure unpaid pur- 
chase price of realty constituting a 
homestead, was barred by 1939 statute 
providing that deficiency judgment 
arising out of mortgage on homestead 
shall be unenforcible after two years, 
where 1939 statute allowed a reason- 
able time after effective date thereof 
for enforcement of deficiency judg- 
ments theretofore rendered, and mort- 
gagees did not take steps to enforce 
“judgment within such period. Gen. 
Code, § 11663-1.—Columbian Building 
& Loan Co. v. Meddles, 35 N.H.2d 902. 
18 
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D.C.La. Where grantors sold fee ti- 
tle to oil company and reserved a 
one-eighth royalty on minerals pro- 
duced from the land, and there was 
no exploration for minerals on the 
property for period of more than 10 
years after the execution of the in- 
strument and the running of liberative 
prescription against reserve royalty 
was not interrupted or suspended, the 
grantors’ rights to any mineral inter- 
est were under Louisiana law, lost by 
prescription of 10 years liberandi cau- 
sa, and purported mineral lease to 
third party subsequently executed by 
the grantors was void. Rev.Civ.Code 
La. arts. 789, 3529, 3546.—Qulf Refin-. 
ing Co. v. Helis, 36 F.Supp. 357. 

D.C.N.Y. The statute of limitations 
does not extinguish a debt, but mere- 
ly affords a defense to an action for 


recovery thereof.—In re Soroko, 34 
F.Supp. 825. 
D.C.Okl. Statutes of limitation go 


only to procedure and remedy, and 
cannot affect substantive rights.—City 
of Clinton, Okl., ex rel. Schuetter, y. 
First Nat. Bank in Clinton, Okl, 39 
F.Supp. 909.) ) 


Ala. The rule of repose or prescrip- 
tion is not a bar to the exercise of. 
the right or power, but is the ‘‘public 
policy” that intervenes and prevents 
the enforcement of that right or power. 
—Fuller v. Knight, 2 So.2d 605. 

Cal, The statute providing that. ac- 
tion on cause arising in another state, 
by laws of which action thereon ecan- 
not be maintained because of, lapse of 
time, shall not be maintained in Cali- 
fornia, except in favor of one who has 
been citizen thereof and held: cause of 
action from time it accrued, applies 
only to causes of action barred by law 
of state in which created, not by law 
of California. Code Civ.Proc. § 361.— 
Biewend v. Biewend, 109 P.2d 701, 132 
A.L.R. 1264, prior opinion 101 P.2d 86. 

Under statute providing that action 
on cause of action arising in another 
state, by laws of which action thereon 
cannot be maintained because of lapse 
of time, shall not be maintained ‘in 
California, except in favor of one who 
has been citizen thereof and held cause 
of action from time it accrued, Mis-: 
souri statute of limitations applies to 
alimony installments accruing under 
Missouri diyorce decree within five 
years before bringing of action there- 
for and on which California statute of 
limitations has not run. Code Civ.Proe. 
§ 336, 361; Mo.St.Ann. §- 886, p. 1168. 
—Biewend y. Biewend, 109 P.2d 701, 
bis A.L.R. 1264, prior opinion 101 P.2d 


Cal.App. Where judgment creditor 
and judgment debtors entered into con- 
tract in California containing judgment 
debtors’ promise to pay Washington 
judgment in return for judgment credi- 
tor’s promise to refrain for a year from 
attempting to enforce judgment, the 
judgment debtors’ promise was sup- 
ported by consideration and their: old 
obligation was thereby renewed and /be+ 
came enforceable in California and -jus= 
ticiable under its. laws, regardless of 
duration of judgment under Washing- 


_ —Lo 


role 


@ * « 
Rem. Reyv.Stat.W. 
oe "$5 33 


ton. laws. 

460; Code ¢ r j Bee y 

su 8; Civ.Code, -$§ 1605, 1613, 16 
ng v. Thompson, 113 P.2d 698 

Ga.App. Though an action to recover 
a ‘debt may be barred by limitations, 
the, debt is: not extinguished thereby; 
since limitation laws act only on rem- _ 
edies, and do not extinguish rights,— — 
Martin v. Mayer, 11 S.H.2d 218.-.°% © 

Ga.App. The statute of limitations 
does not ‘destroy debt so effectually 
that it cannot be revived, and merely 
enables debtor to protect himself from 
his obligations by pleading’ in provi- 
sions in bar of recovery, but does not 
compel him to do so. Code 1933, § 3» 
706.—Underwood v. American Book Co,, 
12 S.H.2d- 467. 3 hE SH 
Ill. Wither the ten-year or the five- 
year statute of limitations operates as 
a bar to action to enforce liability: of - 
bank stockholders, and leaves the debt — 
itself unpaid; but no legal remedy Sari) 
available to enforce payment. Smith- vier 
Hurd Stats. c. 88, §§ 16, 17—Burnett- _ 
v. West Madison State Bank, 31 N.E. : 
2d 776, 375 Ill. 402, reversing 26 N.E.. ¢ 
2d 881, 305 Ill.App. 113. : 234) 

Ky. The ‘‘title of record’. referred ~*~. 
to in constitutional provision prohibit- = | 
ing action to recover land held under =| 
Virginia or Kentucky patent issued 
before 1820 from one claiming under 
“title of record,’ unless brought with- 
in five years after adoption of consti- 
tutional provision or commencement of 
possession, cannot be relied on aS a | 
sword for attack nor as a shield in i 
defense, except to support possession 
and to describe its extent. Const. § | 
251.—Warfield Natural Gas. Co. 
Ward, 149 S.W.2d 705, 286 Ky. 73: 

Ky. Statutes of limitation of gen- 
eral application create no rights, ex- 
tinguish no, rights, but merely de- 
ny the remedy where the statute is 
pleaded, and unless bar of remedy is 
pleaded, the ‘right of action will 
prevail._Unemployment Compensation 
Commission of Kentucky v. Consolida- 
tion Coal Co., 152 S.W.2d 971, 287 
Ky. 330. . : 

Md. The statute of limitations re- 
garding contracts in parol does not 
extinguish the debt but bars the rem- 
edy. Code 1939, art. 57, § 1.—Frank 
v. Wareheim, 16 A.2d 851. 

Mass. If debtor upon demand made 
for repayment of money due on de- f 
mand repudiated the debt, and there- ¥ 
after continued to live in Connecticut ~ 
for more than six years before moving- b) 
to Massachusetts, the debt was barre ve 
by the Connecticut six-year statute of 4 
limitations, and therefore under ex- 4 
press provisions of the Massachusetts 
Statute, an action on the debt there- 
after brought in a Massachusetts court we 
would also be. barred. Gen.St.Conn. 
1930, § 6005; G.L.(Ter.Ed.) ec. 260 ae 
9—John v. John, 30 N.B.2d 542, 307— | 
Mass. 514. 4 


Where debtor promised to repay mon- 
ey when debtor married and debtor- ~ 
continued to live in Connecticut only | 
two years after marriage before re- ' 
moving to Massachusetts, action on 
the debt in Massachusetts court was 
not barred by the Connecticut six- 
year statute of limitations. Gen.St. me 
Conn.1930, 6005; G.L.(Ter.Hd.) ee. rey 
260, § 9.—John v. John, 30 N.H.2d 542, | © 
307 Mass. 514. rie ! } : 4 

Mo, The statute barring actions .° 
arising in a foreign jurisdiction, if 
barred by limitations in such jurisdic- 
tion, is none the less a Missouri stat- 
ute because it adopts periods of limita- “4 
tion fixed by foreign statutes. Mo.St.- | 
Ann. § 869, p. 1158.—Turner' vy. Mis- _ 
souri-Kansas-Texas R, Co., 142 S.W.2d 
455, 129 A.L.R. 829. 

Neb. Statutes of limitation are en- 
acted on the presumption that one hav- _ 
ing a well-founded claim will not de-  — 
lay enforcing it, and they neither create yy 
nor destroy rights, but pertain to the 
pt as oy haf an Se v. Wilhelm, 298 

.W. 126. 


* 


v. 


N.H. Where a statute creates a right 
of action unknown to the common law | 
and fixes the time within which the 
action must be brought, such time is 
haath regarded as a limitation of 
he right itself, effective wheréver the 


MM) fs 
ade 
BE 


¥ 


% 


.-¥ 


a 


2 the 


a 


- attention. 


on’ ete re: 


aes : 
‘he SMbsuachwsetest - one- year limita- 
ion statute is one of the general class 
ing no /extra-territorial rast G. 
r.Ed.) Mass. ¢. 260, § 4.—Smith v. 
PPurner, 17% A.2d- 87. 

‘Actions for injuries sustained in au- 
-tomobile accident which occurred in 
Massachusetts, which were commenced 
within six-year period prescribed by 
New Hampshire statute but not with- 
in one-year limitation period prescribed 
by Massachusetts’ statute, were not 
barred by limitations since the New 
Hampshire _statute was _ controlling. 
Pub.Laws 1926, ec. 329, § 3; G.L.(Ter. 
Hid.) Mass. oy 260, § 4.—Smith y. Turn- 
er, 17 A.2d 87. 

N.Y.Sup. oe period of limitation of 
_actions relates to the remedy only 
‘and not to the substantive. right.— 


Santasieri v. Crane, 23 N.Y.8S.2d 455. 
175 Misc. . 
N.Y.Sup. Whether limitation in ad- 


dition to that of New York 6-year stat- 
Be should be imposed in action on 
, note, 
Virnct,| under statute providing that ac- 
tion cannot be brought in New York 
eourt to enforce cause of action aris- 
ing outside state after expiration of 


_time limited by laws of state where. 


eause arose, cannot be determined. 


ie 


dy only without affect-. become barred. will not affect plain- 
sig atk v. Turner, 17 A. tiff's right to any of the other rem 
tet are not. barred. —Easton ve 

fee, 4113 P. 2d 3%." 


82 
Where feed at father to- 


_constituting Massachusetts con-~ 


where Massachusetts statute of limita-_ 


tions has not been brought to court’s 
Civil Practice Act, §§ 13, 48. 
—United Trust Corporation v. Burgess, 
24 N.Y.S.2d 84, 175 Mise. 511. 

N.Y.Sup. Statutes of limitation are 
designed to affect the remedy and ap- 
ply only to the remedy without can- 
-celling the obligation, and although the 
remedy for enforcement of the debt 
may be lost by delay, the creditor's 
right to payment remains unimpaired. 
—Bank of U. S. v. Rosengarten, 24 N 
Y.S.2d 647, 175 Mise. 677. 

N.Y.Sur. The statute of limitations 
does not extinguish or discharge the 
debt, but merely bars the remedy.— 
‘In re Ewald’s Estate, 22 N.Y.S.2d 299, 
174 Misc. 939. 

N.D. The argument that, in equity 
and good conscience, school district, 
incorporating steel, procured from 
foundry company without securing 
bids, in gymnasium. building, should 
pay for what it received, cannot avail 
such company in action, eommenced 
by it after expiration of statutory lim- 
itation period, to recover value of steel. 
Comp.Laws 1913, §§ 1356, 7375.—St. 
Paul Foundry Co. y. Burnstad School 
Seas 31 of “Logan County, 295 N. 


Ohio. In view of statute providing 
that, if the laws of any _ state or 
country, where a cause of action arose 
limit time for commencement to a 
less number of years than do the stat- 
utes of Ohio, then the cause of ac- 
tion shall be barred in Ohio at expira- 
tion of lesser number of years, five- 
year Florida limitation statute, rather 
than 15-year Ohio limitation statute, 
was applicable in action in Ohio on a 
written contract executed and to be 
Cieriaare in Florida. Gen.Code, _ §§ 

1221, 11234; Comp,Gen.Laws "Fla. 
1927, § 4663(1 3).—Alropa Corpora- 
tion 'v, Kirchwehm, 33 N.B.2d 655, 138 
Ohio St. 30, appeal dismissed 61 'S:Ct, 
-1120,, 313 US. 549, a L.Ed, —, af- 
firming 36 N.W.2d 511, appeal dis- 
res 29 N.H.2d - ooh 137 Ohio St. 
3 

Or. Statutes of limitation affect 
only the remedy and do not extin- 
guish the right.—Evans v, Finley, 111 
P.2d 833. 

Pa.Super. The term “outlawed” 
when used with reference to a debt 
means barred by the statute of limita- 
tions.—Brady v. Tarr, 21 A.2d 131, 145 
Pa.Super. 316. 

Tex.Civ-App. The statutes of limita- 
tion do not affect the debt itself, but 
they involve only remedy for its col- 
lection.—John F. Grant Lumber Co. v. 
Jones, 151 S.W.2d 944, error granted. 
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Where. plaintiff hag several 


act that one or more remedies have 


ies 
af- 


‘Mo.App. 
son required son to make annual pay- 
ments to a daughter, suit by the 


daughter against the son’s widow and 
children to enforce lien for amount 
due for year 1932 to and ineluding 
1937 was not barred by limitation 
where no personal judgment was 
sought, as against contention that all 
payments accruing more than five 
years prior to filing of suit were 
barred by statute of limitations. Rev. 
Saas §§ 1013, 1014, Mo.St.Ann. §§ 

861, 862, pp. 1139, 1143, —Mozingo v. 
Mozingo, 149 S.W.2d 897. 

N.Y.Sur. Where remaindermen of 
trust estate assigned interest in the es- 
tate to secure payment of two notes 
which were thereafter reduced to judg- 
ment and trustees were notified of the 
existence of assignment of interest, 
right to foreclose against remainder in- 
terest in trust estate was not barred by 
limitations, notwithstanding that. stat- 
ute might’ have run against principal 
indebtedness, since remaindermen could 
not invoke the aid of equity to frus- 


trate collection of what was patently . 


a_yalid obligation.—In re Washburn’s 
Will, 21 N.Y.S.2d 469. 

Tenn. Where the security for debt is 
a lien on property real or personal, the 
lien is not impaired in consequence of 
the running of the statute of limitations 
upon the debt.—Montgomery v. Wolfe, 
143 S.W.2d 717. 

Tex.Civ.App. There can be no “lien” 
without a debt, and suit to establish 
debt must be brought before debt is 

barred, if plaintiff would avoid penalty 
prescribed by statute of limitations.— 
City of Gainesville v. Harder, 147 8S. 
W.2d 959, error granted. 

§ 23 

N.J.Sup. The fact that suit on note 
is barred by statute of limitations is 
not a defense to an action on cove- 
nant contained in a chattel mortgage 


securin the note.—Ehnes v. Hronis, 
18 A.2d 39, 125 N.J.L. 625. 
Where chattel mortgage securing 


note contained condition avoiding con- 
vyeyance upon payment of debt, recov- 
ery could not be had on chattel mort- 
gage for amount of debt where note 
for which mortgage was given as se- 
curity was barred by statute of lim- 
itations.—Ehnes v. Hronis, 18 A.2d 39, 
125 N-J.a.' 625. 


Tex.Civ.App. Where note secured by 


‘deed of trust became due Oé¢tober 4, 


1930, but sale under deed of trust was 
enjoined from July 7, 1931, to May 
10, 1935, the right to foreclose under 
deed of trust was not barred by limi- 
tation of four years on June 4, 1935, 
although the debt and right to resort 
to a judicial foreclosure were then 
barred. Vernon’s Ann.Civ.St. art. 5520. 
—Parks v. Purnell, 144 S.W.2d 599. 


§ 27 
Ct.Cl. Though statute of limitations 


‘is enacted for benefit of debtor and 


debtor: can plead it or not at his op- 
tion, debtor’s executors have a definite 
and inescapable obligation to plead it. 
Code Tenn.1932, § 8600.—Brown y. U. 
S., 37 F.Supp. 444. es 

Ariz, A county, made a party de- 
fendant to state’s action to‘foreclose a 


real estate mortgage, could not inter- 


pose defense. of “statute,” of limitations 
against note’and mortgage without in 
some way showing that county had 
some interest. or estate in the mort- 
gaged premises.—Yuma County’ v. State, 
107 P.2d_ 374, 

Ark. The defense that debt is 
barred by statute of limitations can- 
not be interposed for debtors by a 
third party.—Less v. Manning, 149 S. 
W.2d 40. 

Cal.App. The liability of the guar- 


antor of payment of interest on 1924 . 


mortgage note was equal to but did not 
exceed the liability of the principals, 


a 


t 


OF ACTIONS 


ies for the same cause of action, | 


- where statute of limitations is a bar to — 


‘against the right of action not 


_er of paving lien certificate as against 


972, error dismissed, judgment correct, | 


aad the plea of the statute of A ie at 
tions” was available to guarantor and 
was properly sustained as to guarantor — 
where the. bar of the.statute had arisen — 
in, favor of. en Prinkipalss —HEaston ee rs 
Ash, 108, P.2d 
Ga.App. we ais “of limitations .is 
a personal right of debtor and no 
third party can take advantage of it, 
but “personal” in this connection must 
not be taken in its literal sense as 
synonymous with ‘individual’, since 
scope of the rule extends to all of 
debtor’s privies, whether in law or in 
fact. Code 1933, § 3- 7067 Unde ty ee 
v. American Book Co.,.12 S.H.2d 467. 
Iu. The rule that’ an agent who 
wrongfully converts another’s ‘proper- 
ty or who assists his principal in do- 
ing go is personally liable for con- Ae Nh 
version even though he committed the — 
act in good faith does not cover case 


the action.—O’Connell v. Chicago Park — 
Dist.,, 34:_N.E.2d.. 836, 376) TI 550; 
affirming | 27 N.H.2d 603, 305 TiLADD. 


Ill. The Thai of limitations runs At a 
ee t 
holder thereof.—O’Connell y. Chicago i 
Park Dist., 34 N.E.2d 836, 376 Ill. 550, .° 9 
sy me 27 N.E.2d 603, 305 LADD. oer 
ies 


Tenn,App. Generally, the defense ot 
the statute of limitations is personal t 
the debtor and those in privity of es 
tate with him, and the exceptions to 
this rule, permitting judgment credi- 
tors to plead limitations on behalf of | 
debtor under such circumstances, do S: 
not permit judgment creditor to avail eG 
himself of,the statute as against anoth- ; 
er creditor where debtor has waived 
the benefits of the statutory limitation — 
by a new promise.—Bank of Hender- 
sonville v. Dozier, 142 S.W.2d 191, 


Tex.Civ. App. To give relief to own- 


owner of vendor’s and deed of trust | = 
liens against land assessed, it was 
necessary to establish the de as 
against owners of land when assess- 
ment was made notwithstanding per-\ 
sonal Judgment was not sought against 
them, and such cause of action being 
barred by limitations as to the owners: 
was also barred as to owner of ven- 
dor’s and deed of trust liens. — 5 
non’s Ann.Civ.St. art. 1086 et seq.— 
City of Gainesville v. Harder, 147 S.W. 
2d 959, error granted. "gs 
Tex. Civ.App. Fact that confidential 
relationship of attorney and client ex- 
isted would not affect attorney’s right 
to plead statute of limitations as bar 
to client’s action for damages for ate 
torney’s alleged negligent delay _ 
procuring issuance and service of aes 
ess in action on promissory note in ~ 
which plaintiff was interested Oa 
ford v. Davis, 148 §.W.2d 905.  « __ Fas 


Tex.Civ.App. Where a debt: ‘serine 
by lien on realty becomes barred — by 
limitation, the lien is lost as against ag 
subsequent purchaser.—Broussard_ vy. 
Uvalde Rock Asphalt Co., 149 Svea 


Wyo. An adverse possessor of mort- oa 
gaged premises not in privity with 
mortgagor may set up fact that’ mort- © Bess 
gagee’s indebtedness is barred by limi- © 
tation as against contention that bar. | 
of statute may only be raised by one 
in privity with mortgagor.—Stryker v._ 
Rasch, 113 P.2d 963, denying rehear- ee 
ing 112. P.2d 570. 


§ 28 ee 
C.C.A.Cal, The statute of limitations ~ x se 
does not run against, the sovereign, Ebi etme ns S 
title by prescription’ cannot be ae- — 3 
que to property of the United States. , . 

—U. S. v. Stewart, 121 F.2d 705, modi-. . 
fying 29 F.Supp. 59. 

D.C.La. The Farm Credit Adminis- © 
tration, as a governmental unit of the 
United States, in seeking to recover 
back the amount of an emergency crop 
loan, is not subject te either state 
statutes of limitation or to laches, and 
hence where action was brought 
against borrower and against partner- 
ship which had purchased cotton crop 
without regard to recorded crop pledge, 
plea of one year limitation based on 


Bot (8898 


state statute was inapplicable even if 
action was for commission of a tort. 
Act Feb, 23, 1934, 48 Stat. 354; Civ. 
Code La., art. 3536.—U. S. v. Fontenot, 
= 33. F.Supp. 629. , : 
2 D.C.Md. Action by the United 
States on a note which had been as- 
signed to the Federal Housing Admin- 
‘y istrator acting in behalf of the United 
( States was not barred by Maryland 
three-year statute of limitations, not- 
withstanding three years had elapsed 
between date of default under note and 
institution of action, since the United 
States is not bound by a_ state statute 
of limitations. National Housing Act, 
' 12 U.S.C.A. §§ 1702-1715; Code Pub. 
- Gen.Laws Md.1924, art. 57, § 1.—U. S. 
' y. Schaeffer, 33 F.Supp. 547. ‘ 
, Kan. In absence of statutory provi- 
sion clearly indicating a legislative in- 
tent otherwise, the statute of limita- 
tions may not be invoked against, a 
municipality or other governmental 
body in matters directly involving gov- 
ernmental functions.—City of Osawa- 
tomie yv. Board of Com’rs. of Miami 
County, 110 P.2d 748, 153 Kan. 332. 
Me. The limitation of the statute 
providing that actions not commenced 
within 20 months after the qualifica- 
- tion of the administrator of an estate 
are barred does not apply against the 
federal government. Rev.St.1930, c¢. 
101, § 15.—In re Morse’s Estate, 19 A.2d 
247 j 


——“ Pa. Statutes of limitation do not 
apply to the Commonwealth because 
the “maxim “nullum tempus occurrit 
_ regi’ has been adopted as a matter of 


-_ public policy.—In re Frey’s Estate, 21 
DeueAL2d 2o,yo4e Pa. 351. : 
ed OEE ERS 

| ex.Civ.App. A municipal corpora- 


tion may urge statute of limitations as 
a _defense—Reynolds v. City of Alice, 
Ci * 160 S8.W.2d 455. 


rere 9 32 4 

Bae Ala. Counties and municipalities 
‘have right to maintain highways and 
bring actions to remove unnecessary 
rie t “pbstructions from highways or streets 
‘regardless of time the nuisance may 
‘have been imposed.—Fuller y. Knight, 


‘ ie 2 


of school section acquired by city by 
annexation, which was commenced in 
apt time but not prosecuted with dili- 
- gence, cause of action seeking to recov- 
er value of the section or return there- 

‘of and an-accounting for use of such 

section and for proceeds of sale of por- 
tion. thereof, which was stated in 
amended and supplemental petition 
3 filed 24 years after date‘of annexation, 
was barred by the five and twenty-year 
statutes of limitation and by “laches” 
: - where no publie or state right was in- 
volved and it was not contended sec- 
tion was not used for school purposes, 

Smith-Hurd Stats. c. 24, § 386 et seq. 
_—Trustees of Schools of Tp. No. 38 

North vy. City of Chicago, 32 N.H.2d 
‘ 180, 308 IllApp. 891, transferred 26 

( N.H.2d 839. 373 Ill. 508. 

Kan. A county seeking to enjoin en- 
_ foreement of an order of the State Tax 
“4h Commission directing redistribution of 

mortgage registration tax among sev- 
eral counties, and other counties seek- 
ing money. judgments against that 
eounty for their shares of tax, were act- 
\ ing in their “governmental capacities” 
as municipal subdivisions, and the two- 

- year statute of limitations and the two- 
year county nonclaim statute had no 

application. Gen.St.1935, 79-3105,— 
Board of Com’rs of Shawnee County vy. 

, Wright, 109 P.2d 184, 153 Kan. 19. 

! Kan. In absence of statutory provi- 
if sion clearly indicating a legislative in- 
y tent otherwise, the statute of limita- 


tions may not be invoked against a 
P municipality or other governmental 
a body in matters directly involving gov- 
-ernmental functions.—City of Osawa- 
f tomie v. Board of Com’rs of Miami 


™ . County, 110 P.2d 748, 153 Kan. 332, 
Okl. The investment of county sink- 
ing funds in securities as provided by 
law is a “governmental function,’ and 
hence five-year statute of limitations 
‘ did not run against county’s right to 
} recover principal and interest due on 


LIMITATIONS OF ACT! 


bridge bonds issued by township, since 
generally a state and its political sub- 
divisions are exempt from operation of 
limitations where a “public right” is in- 
volved, as distinguished from a ‘“‘private 
right.” Okl.St.Ann.Const. art. 10, §§ 26, 
28; 12 Okl.St.Ann. § 95, subd. 1; 62 Okl. 
St.Ann. §§ 432, 434, 435.—Board of 
Com’rs of Oklahoma County vy. Good 
Tp., Harper County, 107 P.2d 805. 

Pa.Com.P}], Where a county institu- 
tion district had cared for and main- 
tained an indigent ward whose guard- 
ian received: funds from veterans’ bu- 
reau after he had been placed in a 
TAR ee hospital, and, to an ac- 
ion by the district for moneys thus 
expended, the guardian defends on the 
grounds that the fund so received by it 
was not subject to a ereditor’s claim 
and that action was barred by -the 
Statute of Limitations, Held, that 
judgment will be entered in favor of 
the district and against the guardian. 
Both defenses are legally untenable, as, 
after pension money was paid to the 
guardian it properly became subject to 
a ereditor’s claim; and the bar of the 
Statute of Limitations does not oper- 
ate against a municipality for reim- 
bursement for moneys spent by it for 
such maintenance.—In re Swartz’ Es- 
tate, 42 Lack.Jur. 82, 55 York 68. 

Tenn. The statute of limitations 
does not run against’ a county when 
seeking to enforce a demand arising 
out of, or dependent upon, the exer- 
eise of its governmental functions as 
an arm of the state government. Code 
1932, § 8579.—Nelson vy. Loudon Coun- 
ty, 144 S.W.2d 791. 

Where sureties bailed prisoner out 
of workhouse and agreed to pay the 
state for the use of county the fine im- 
posed against prisoner in monthly in- 
stallments, collection of the fine and 
costs by county through the medium of 


_ bond did not change the exercise of 


power to collect the fine from a “gov- 
ernmental function’ as an arm of the 
state to a “private function” so as to 
bar by limitations clerk’s authority to 
confess judgment on bond for the bal- 
ance due after more than six years had 
passed since payment of last install- 
ment on the bond. Code 1932, §§ 8579, 
12033.—Nelson vy. Loudon County, 144 
S.W.2d, 791. 


. 

Tex.Civ.App. Though limitation will 
defeat recovery by a county of funds 
belonging to its general fund, it will 
not defeat a claim for money belonging 
to its road and bridge fund, and hence_ 
a suit by county to recover balance al- 
legedly due on purchase price of coun- 
ty road bonds was not barred by two 
or four year statute, even though claim 
was more than four years past due 
when suit was filed. Vernon’s Ann.Civ. 
Stat. arts. 5526, 5527.—J. R. Phillips 
Inv. Co. v. Nueces County, 153 S.W.2d 
199, error refused. 


§ 35 

C.0.A.N.J. The right to protection of 
a limitation statute need not be taken 
advantage of and may be waived, re- 
gardless of whether the limitation is 
that of a general statute of limitations 
or a special condition of an internal 
revenue act.—U. S. v. Krueger, 121 F. 
2d 842, reversing Krueger v. U. S., 338 
F.Supp. 102. ess 

Ala. Where guardian, on advice of 
bank) trust officers, with incompetent’s 
funds purchased notes from bank, and 
12 years later incompetent by his 
guardian and next friend sought to 
rescind transactions and to hold bank 
as constructive trustee of funds paid 
to it on ground that notes were pro- 
hibited securities, suit was barred by 
six-year statute of limitations, not- 
withstanding incompetency of ward, 
since duty to bring an action to re- 
cover funds rested primarily, on guard- 
ian, and, the guardian being barred by 
limitations, ward was also. barred. 
Code 1923, §§ 5689, 5707, 6522, 8149, 
8944, 8960; Const.1901, § 74.—Spann 
v. Kirst Nat. Bank of Montgomery, 200 
So. 554, 240 Ala. 539. 

As between trustee and a stranger, 
the statute of limitations runs as in 
other cases, and if the trustee ig 
barred the cestui que trust is also 


; barred.—Spann _v. 


rf 


Montgomery, 200 So. 55 
~The general rule that, i 


barred by limitations, the Li 
trust is also barred, is not applicab 


e 
if trustee is not capable of bringing _ 
and such incapacity may con- — 


‘suit, 
sist either of matter of fact or of law. 
—Spann v. First Nat. Bank of Mont- 
gomery, 200 So. 554, 240 Ala. 539. 


trust. officers, with incompetent’s funds 
purchased from bank notes which pre- 
sumably were not legal investments, 
that guardian and bank were charge- 
able with knowledge of. the law was 
not suflicient to show actual knowledge 
of an illegal investment so as to ren- 
der inapplicable the six-year statute 
of limitations in suit by incompetent 
to rescind transaction and recover 
from bank as constructive . trustee 
money paid for notes. Code 1923, §§ 


6522, 8944, 8960.—Spann y. First Nat. 


Bank of Montgomery, 200 So. 554, 240 
Ala. 539. ° ; 

Wash. The rule that where a trustee 
has been guilty of converting the estate 
of his cestui que trust, neither the trus- 


Where guardian, om advice of bank 


tee nor one who has received the estate - 


from him with knowledge of the facts 
may plead the bar of the statute of 
limitations, is but an exception to the 
general rule that whenever a right of 
action which exists in favor of a trustee 


-is barred by the statute of limitations, 


the right of the cestui que trust is like- 


wise barred.—EHagles v. General Hlectric _ 


Co., 104 P.2d 912. 


§ 40 +8 
D.C.Ky. The act authorizing land- 
owner to bring suit against United 
States to recover damages resulting 
from establishment, construction, or 
maintenance of permanent military post 


of Fort Knox on contiguous land was— 


not an “appropriation measure” to pay 
out to landownerg a certain sum of 
money, but was an “enabling act’, 
which waived the 
United States from suit and any stat- 
ute of limitations that would have 
barred landowner’s suit and gave to 
the landowner a cause of action which 
might not have existed under common 
law principles. 
Se 1442.—Wise v. U. S., 38 F.Supp. 


D.C.Mo. Defense: based on bar of 
statute of limitations may be waived 
and case contested on its merits— 
Childers v. Eagle Picher Lead Co., 35 
F.Supp. 702. \ 

Ark. Recitals in notes that drawers 
and indorsers waived presentation 
thereof for payment, protest and non- 
payment, and granted any holder right 
to grant extensions without notifying 
drawers and indorsers, “hereby rati- 
fying such extensions and remaining 
bound on this note,” did not apply to 
original payee selling and indorsing 
notes, aS he was not indorser thereof 
at time of their execution, and hence 
did not constitute ‘‘waiver’ by him of 
five-year statute of limitations as de- 
fense against recovery on notes, which 
were kept alive for almost twenty 
years by maker’s interest payments 
without notice to such payee of exten- 
sions or any demands on him. Pope’s 
Dig. -§ 8246; subd. 7, and “§ .8933.— 
Mayberry v. Penn, 146 S.W.2d 925. 

Ky. The Legislature can waive stat- 
utes of limitation which have com- 
pletely run in favor of the state.—Un- 


employment Compensation Commission ° 


of Kentucky v. Consolidation Coal Co., 
152 S.W.2d 971, 287 Ky. 330. 
La.App. The acknowledgment of 
dentist’s bill fourteen years at'ter den- 
tal work was done, by patient’s writing 


across the face of bill, “I acknowledge 


the above bill’, and signing’ name 
thereto and affixing the date, was not 
a “renunciation” of prescription, and 
did not create a presumption of relin- 
quishment of right acquired by pre- 
scription, and hence debt was not en- 
forceable against patient’s estate. Civ. 
Code arts. 3460, 3461.—Succession of 
De Grange, 198 So. 784. 


Wash. The ordinary statute of limi- . 


tation is enacted for benefit of those 


against whom claims are made and — 


= 


immunity of the 


Act March 29, 1939, 53 | 
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~ Ga. 622 


A mortgagee’s covenant not to sue 


-. or enforce eollection of mortgage note 


during lives of mortgagor’s parents 
and year after their deaths suspended 
“running of statute of limitations until 
after both parents’ deaths, whether 
effect thereof was to change maturity 
of note until such time or to leave 
maturity as expressed therein, so that 
instrument was not barred by such 
statute, though more than 20 years 


had elapsed since its date—Thomas v. 


_ Hudson, 10 S.H.2d 396, 190 Ga. 622. 
3 ’ 


: § 44 
— ©.C.A.Pa. Where beneficiary urged 


_ that insurer’s conduct deprived insurer 
- of right to plead limitations and bene- 
ficiary. obtained advice of. counsel with 


respect to her rights several years be- 


fore statute of limitations had run 
against claim for the monthly disabil- 
ity benefits payable to the: insured, 
beneficiary’s action in not pressing 
timely claim for monthly benefit pay- 
ments would be deemed to have been 


- taken advisedly; and beneficiary was 


bound by the bar of the statute of 
limitations as to claim: to disability 
benefits tna Life Ins. Co. v. Moyer, 
113 F.2d. 974. 4 

Cal. _Where delay in commencement 
of action was caused by plaintiffs’ re- 
lianece upon defendant’s representation 
that decision in a similar previously 
commenced action would be determina- 
tive of plaintiffs’ rights, defendant was 
“estopped” from pleading laches or the 
statute of limitations as a defense to 


ut. Building & Loan Ass’n, 116 P.2d 
5. : 


Ea. person, by his conduct, may be 


“estopped” from relying upon the de- 

‘fenses of laches and_ limitations.— 
Adams y. California Mut. Building & 
Loan Ass’n, 116 P.2d 75. 

Where delay in commencement . of 
actions was caused by plaintiffs’ reli- 
ance upon defendant’s representation 
that decision in a similar previously 
commenced action would be determina- 
tive of plaintiffs’ rights, and plaintiffs’ 
actions were seasonably instituted up- 
on discovery of defendant’s change of 
attitude respecting effect of the pre- 
vious action upon plaintiffs’ rights, 
plaintiffs’ actions were not barred by 
“Jaches” or limitations——Adams vy. Cal- 
ifornia Mut. Building & Loan Ass’n, 
116 P.2d 75. 

Cal.App. Where interest on _ corpo- 

* rate securities was defaulted and plain- 
tiff knew of reorganization of default- 
ing corporations, but defendants who 
originally induced plaintiff to purchase 
the securities by fraudulent misrepre- 
sentations thereafter continued to con- 
ceal true facts and by their conduct 
caused plaintiff's delay in discovering 
fraud and commencin action, such 
conduct created ‘equitable esteppel” 
against defendant’s asserting statute 
of limitations, on ground that nlaintiff 
was put on inquiry. Code Civ.Proc. § 
338, subd. 4.\Laraway y. First Nat. 
Bank of La Verne, 104 P.2d 95, 39 Cal. 
App.2d 718. ‘s : 

Where delay in commencing action 

was induced by conduct of the offend- 
ing party, such party is estopped from 
taking advantage of the statute of lim- 
itations as a defense.—Laraway v. First 
Nat. Bank of La Verne, 104 P.2d 95. 
389 Cal.App.2d 718. 

Tex.Civ.App. If defendant through 
his authorized agent represented to 
plaintiff that’ defendant would waive 
issuance of citation and. representation 
was relied upon by plaintiff, it wouid 
operate as an “estoppel” against de- 
fendant claiming that suit was barred 
by limitation because citation was not 
issued within limitation period, since 
one cannot rely as a defense on failure 


qin Ne action.—Adams vy. California. 
7 


ion 


estoppel against the defendant from 
asserting the bar of limitation.—Craw- 
ford v. Davis, 148 S/W.2d. 905. 

Wash. An action by holder of note, 
which was one of several notes secured 
by common mortgage, against bank, 
which assigned note to holder and 
subsequently agreed that holder should 
have first call on proceeds of mortgage, 
and that any claim bank might have 
against maker and his wife, either se- 
cured or unsecured was to be subro- 
gated to claim of holder, to recover 
money allegedly received by bank from 
maker and wife, was not barred by six- 
year statute of limitations, where holder 
was lulled into inaction by letters 
written by bank’s officer which stated 
that no payments had been received 
and asked that holder refrain from 
pressing suit until investigation could 
“be made. Rem.Rev.Stat. § 159, subd. 
4.—Robbins v. Wilson Creek State 
Bank, 105 P.2d 1107. 


§ 46 : 

D.C.Ark.' The law of the forum gov- 
erned whether claim on note payable 
in another state was barred by limita- 
tions.—In re Mays, 38 F.Supp. 958. 

Where claim on note payable in Mis- 
souri was filed in bankruptcy court in 
Arkansas, statute of limitations gov- 
erning note was the statute of Ar- 
kansas and not Missouri. Pope’s Dig: 
Ark. § 8933; Mo.St.Ann. § 861, p. 1139. 
—In re Mays, 38 F.Supp. 958. 

D.C.La. Laws limiting’ the time of 
bringing suits constitute a part ’of the 
“lex fori’ of every country.—Tinsley v. 
Mills, 36 F.Supp. 621. s 

Cal. The barring of claim by statute. 
of limitations is procedural matter gov- 
erned by law of forum, regardless of 
where cause of action arose.—Biewend 
-v. Biewend, 109) P.2d 701, 132 A.L.R. 
°1264, prior opinion 101 P.2d 86. 


_ An action on judgment of sister state 
is subject to limitations prescribed by 
law of state wherein action is brought. 
—Biewend y. Biewend, 109 P.2d 701, 
aie A.L.R, 1264, prior opinion 101 P.2d 


6. : 

Cal.App. Three year limitation pre- 
scribed by statute on actions to en- 
force liabilities created by law applied 
to an action to enforce the liability of 
stockholders of Maryland banking cor- 
poration and not the statute of limita- 
tions of Maryland. Code Civ.Proc. § 
359.—Hospelhorn vy. Wan Dusen, 104 P. 
2d 888. f 

Cal.App. In determining when Mary- 
land bank stockholders’ liability to pay 
assessment was created under Mary- 
land laws, as affecting the running of 
limitations, the law of Maryland must 
govern. Code Civ.Proc.Cal. § 359; 
Code Md.1939, art. 11, 97.—Hospel- 
horn y. Newhoff, 107 P.2d 956, subse- 
quent opinion 111 P.2d 688. 


Md. The statute of limitations of 
Maryland governed suit in Maryland 
by Pennsylvania liquidator. of Penn- 
sylvania reciprocal and inter-insurance 
exchange to enforce assessment against 
Maryland subscriber.—Taggart v. 
Wachter, Hoskins & Russell, 21 A.2d 
141. 

Mo. As respects whether an action 
arisin in a foreign jurisdiction is 
barred by limitations, the law of the 
forum governs except where the for- 
eign statute of limitations also creates 
the remedy.—Turner vy. Missouri-Kan- 
sas-Texas R. Co., 142 S.W.2d 455, 129 
A.L.R. 829. : 

N.H. In the trial of an ordinary 
. common-law action, the statute of lim- 
itations which controls is that of the 
forum.—Smith v. Turner, 17 A.2d@ 87. 

N.Y.Sup. Though note, executed in 
New York and mailed by maker to 
payee corporation at its Massachusetts 
office to replace earlier note, was Mas- 
sachusetts’ contract, 6-year statute of 


WN 
Sy 
here 
is tion on note’ 


parties intended such phase of contr: 


‘tract was made. 


“were received by the creditor in Penn- 


¥ ay a 
limitations 

Ww 
notwithstandi 


to be governed by law of any other © 
forum than that of place where con- 


48.—United Trust Corporation yv, Bur- 
gess, 24 N.Y.S.2d 84, 175 Misc. 611. 

Ohio. A statute of limitations relates 
to the “remedy’’, and hence the statut 
of limitations governing a contract is 
that of the state where suit is brought. 
—Alropa Corporation v. Kirchwehm, 
N.H.2d 655, 138 Ohio St. 30, app 
dismissed 61 S.Ct. 1120, 313 U.S. 54 
85 L.Ed. —, affirming 36 N.E.2d 5 
appeal dismissed 29 N.H.2d 364, 1 
Ohio St. 318. ah 


8 47 Bae 
Cal.App. In action by Superintend- 
ent of Banking of the State of Iowa 
against a California resident to re 
cover assessment levied against defen 
ant as a_ stockholder of an insolve 
Iowa bank, in determining when 1 
bility was created for purpose of ap- 
plying three-year statute of limitatio 
recourse would be had to the Io 
law and its similarity, if any, to Cali- 
fornia law. Code Civ.Proc. § 359;: 
Laws 1937, Act 652a, § 1; Code 
es § 9251.—Bates v. Blake, 105° 


tificate issued to a West Virginia 
dent on theory that officers were li 
under West Virginia statute ma g 
them personally liable for obligations 
assumed by the company in the ce ifi- 
cate, the law of Indiana rather than 
the law of West Virginia was controll- 
ing on the time within which the i 

tion was brought, si statutes ai 

a 4 


since 
rules governing the time in which 
tions may be brought affect only 
remedy, and the law of the forul 
controls. Code W.Va.1923, ¢c. 34, § 5 
—Karvalsky yv. Becker, 29 N.H.2d 56 

Minn. The limitation of time wit 
which an action may be brought re- 
lates to the remedy and is governed 
by the law of the forum.—In re Dan- 
iel’s Estate, 294 N.W. 465. fracad 


Civil Practice Act, § \ 


Pa.Orph. Notes were not delivered 


when deposited in the mail in Kansas. — 
after both parents’ deaths, wheth 


sylvania and accepted by her, on issu 
of. what limitation law governed.—Ih 
re Luce’s Estate, 54 York 119. 

, § 49 BAL 

D.C.La. In action brought in Louis- 
jana federal court based on a tort 
allegedly committed in Mississippi, the 
Louisiana statute of limitations. was 


applicable. Rev.Civ.Code La. art. 3536. 
Code Miss.1930, §  2302.—Tinsley 
Mills, 36 F.Supp. 621.° — i " 


D.C.Mass. In actions under — 


action is brought. Clayton Act § 5, 
U.S.C.A. § 16—Momand y. Paramount — 
ees Distributing Co., 36 F.Supp 
D.C.N.J. Where complaint in action — 
in United States District Court of New 
Jersey showed that gravamen of action 
was negligence with alleged violations © 
of Tenement House and Multiple 
Dwelling Laws of New York by defend- 


oes 


ants, and there was a conflict between 


New Jersey and New York statute of 
limitations applicable to action, and 


it ‘was not established that New York iy # 
laws fixed a time within which ac- 1 


tions must be brought thereunder, in 
absence of a New Jersey statute chang- 
ing rule, New Jersey statute of limita- 
tions was controlling. Tenement House 
Law N.Y. § 102; 
Law N.Y. § 78; 


N.J.S.A. 2:24-2; Civil - 


Practice Act N.Y. § 49—Patsavouras vy. 


Garfield, 34 F.Supp. 406. t 

D.c.Tenn, An action brought in the 
federal District Court in Tennessee, for 
wrongful death of deeedent who died in 
Florida where wrongful act occurred 


Multiple Dwelling — 


§ 51 


and whose death occurred more than | 
one year and less than two years prior 


‘to commencement of action, was barred 

by one-year Tennessee statute of limi- 
. tations which is not construable as 
er, applying solely. to causes of action 
‘ originating within the state, as against 
contention that two-year Florida lim- 
itation statute was applicable. Code 
: Tenn.1932, § 8595;  Comp.Gen.Laws 
Bee Wla.1927, § 4668, subd, 6.—Cauley v. 
hs S. E. Massengill ey F.Supp. 371. 


D.C.Tenn. Where statute creates a 
right not known to the common law 
and provides that the right must be as- 
serted within a stipulated time, ex- 
istence of the right is conditioned up- 
on institution of the suit within the 
time provided and in such case the “lex 
loci,” or the statute limiting the time 
for the assertion of the right will fol- 
low to the forum, if the “lex fori’ au- 
_ thorizes a longer period for the asser- 
tion of such a right.—Cauley v. S. H 
. Massengill Co., 35 F.Supp. 371. : 
In determining whether action is 
barred by limitations, the “lex loci 
follows the action to the forum only 
where under the lex loci the existence 
of the right is conditioned upon_ its 
exercise within a fixed period, and in 
such case the right only exists if as- 
-gerted within the period of limitation, 
but ‘if the period of limitation of the 

lex loci, is longer than that for the 
- maintenance of similar actions in the 
forum, the shorter period fixed by the 
- Tex loci being a condition, tothe ex- 
ac  istence of the right controls.—Cauley v. 
1, H. Massengill Co., 35 F.Supp. 371. 
- Statutes of limitation being designed 
-. according to sound policy of each state 

for itself to put at rest litigation after 
bye ‘lapse of certain varying periods of time 
Ay - eannot be extended by pepe of 
f . Mas- 


Neal 2 


foreign states.—Cauley v. S 
 sengill Co., 35 F.Supp. 371 


rae § 55 
Wash. Where plaintiff has several 
remedies for the same cause of action, 


the fact that one or more of his rem- 
- edies have become barred will not af- 
fect his right to any of the others 
‘which are not barred.—Physicians’ and 
‘Dentists’ Business Bureau v. Dray, 111 
“P.2d 568. 

§ 56 


f C.C.A.Mo. The Missouri statutes of 

limitations apply alike to legal and 
equitable actions, Mo.St.Ann. §§ 696, 
860, 862, 877, pp. 898, 1136, 1143, 1164. 
- —Ball v. Gibbs, 118 F.2d 958. 


_ IilLApp. A person who sues under 
civil damages section of Dram Shop 
Act is governed by provisions of stat- 
wy ute of limitations applicable to facts of 
the case. Smith-Hurd Stats. c. 43, § 
135; ec. 88, § 1 et seq.—Desiron v. Pe- 
-  loza, 32 N.W.2d 316, 308 Ill.App. 582. 
La. The character which a plaintiff 
gives to his pleadings and the form of 
- his action govern the prescription ap- 
- plicable-—Kramer v.. Freeman, 3 So.2d 
| 609, 198. La. 244. 
“| La. To obtain relief ex contractu, 
: “it must plainly appear, if plaintiff were 
7 “a avoid prescription of one year, that 
+ he had elected to waive his cause of 
- action in damages for offenses com- 
_ mitted by defendants-and was seeking 
sty ORE, 
0. 


’ ants had stolen and otherwise illegally 
obtained certain jewelry and cash from 
plaintiff and that en one occasion he 
was assaulted and struck by one of 
them, did not ask for damages in re- 
; dress for wrongs committed by defend- 
ants, but prayed that they be ordered 
| to return specific property which they 
abstracted from plaintiff, or in alter- 
‘ _ native that he be given judgment 

: against Gefendant for its value, prayer 
_ indicated an “election” to waive right 
f to recover for defendants’ unlawful acts 

and limit demand to suit in quasi con- 
tract for restitution of plaintiff’s prop- 
erty, as respects prescription applica- 

, ble. Civ.Code, arts. 3536, 3544.—Kra- 

r ih v. Freeman, 3 So.2d 609, 198 La. 


N.Y¥.Sup. In applying statute of lim- 


LIMITATIONS OF ACTIO 
itations, court looks for the reality and 
essence of action and not its. name.— 


F] - i v7 


Ass: 


Sk 


ere 


Savings Bank of New London v. New 
York Trust Co., 27_N.Y.S.2d° 963. “aes 


; 57 ’ 
_D.C.La. Grantors’ reservation of one- 
eighth royalty on minerals produced 
from land and obligation of the purchas- 


“er to drill wells on the land under cer- 


tain conditions constituted ‘‘real rights 
and obligations” subject to prescription 
of 10 years liberandi causa, under Lou- 
isiana law. Rev.Civ.Code La. arts. 789, 
3529, 3546.—Gulf Refining Co. y. Helis, 
36 F.Supp. 357. , ’ 
Ark. Where husband’s heirs suing 
husband’s widow to reeover property 
allegedly -belonging to husband’s es- 
tate failed to establish a trust and did 
not satisfactorily prove any fact or 
course of conduct that would toll stat- 
ute of limitations, the action was 
barred by 14 years’ delay in institution 
thereof. Pope’s Dig. § 8918 et seq.— 
Aycock v. Bottoms, 144 S.W.2d 43. 
Cal.App. The statute providing that 
no action for the recovery of realty, 
or for recovery of the _ possession 
thereof, can be maintained unless it 
appears that the plaintiff, his ancestor, 
predecessor, or grantor, was seized or 
possessed of the property in question 
within five years before the commence- 
ment of the action, has no application 
where an action to quiet title is 
brought by an owner who is in actual 
possession of the property. Code Civ. 
Proc. .§ 318.—Crane vy. French, 104 .P. 
2d 53, 39 Cal.App.2d 642: ~ 4 : 
Fla. The statutes precluding asser- 
tion .of interest in lands as against 
claimants under deed. which has been 
recorded for 20 years are inapplicable 
to forged deeds. Comp.Gen.Laws 1927, 
§§ 4660, 4661.—Wright v. Blocker, 198 
So. 88." ° : , : 
Iowa...Where deeds. purporting to 
convey fee in land were executed pri- 
or to 1920, claim of minors who were 
born in 1917 and 1919, and who had 
contingent remainder interests in the 
land, ‘‘arose’’. prior to 1920, so that 
rights of the minors were barred upou 
their failure within one year after July 
4, 1931, .to file im the office of the re- 
corder of; deeds a statement:in writing 
definitely describing the realty. in- 
volved, nature and extent of, the inter- 
est claimed and facts upon which claim 
was based, as required by. statute. 
Code 1939, §§ 11024, 11026—Lane v. 
Travelers Ins. Co. of Hartford, Conn., 
299 N.W. 553, 230 Iowa 973. 


Ky. The constitutional provision pro- 
hibiting action to recover land held 


under Virginia or Kentucky patent is- ~ 


sued before 1820 from one claiming un- 
der “title of record”, unless brought 
within five years after adoption of 
constitutional provision or commence- 
ment of possession, means that where a 
claimant relies upon a paper title, trace- 
able to a patent issued by Virginia or 
by Kentucky before 1820, his adversary 
may plead the five-year limitation peri- 
od in bar of a right to recover under 
the title if he shows that the land was 
in his possession, or in his predecessor’s 
possession, under a recorded title found- 
ed on a later grant from Kentucky 
when the Constitution became effective, 
or that he has been an occupant for five 
years before the commencement of the 
action against him. Ky.St. § 4704; 
Const. § 251.—Warfield Natural Gas Co. 
v. Ward, 149 S.W.2d 705, 286 Ky. 73. 
Under constitutional provision pro- 
hibiting action to recover land held un- 
der Virginia or Kentucky patent issued 
before 1820 from one claiming under 
“title of record,” unless brought within 
five years after adoption of constitu- 
tional provision or commencement of 
possession, “title of record” means a 
title emanating from the commonwealth 
of Kentucky, but does not necessarily 
mean a valid title. Ky.St. § 4704; 
Const. § 251.—Warfield Natural Gas Co, 
v. Ward, 149 S.W.2d 705, 286 Ky. 73. 
The constitutional provision prohibit- 
ing action to recover land held under 
Virginia or Kentucky patent issued be- 
fore 1820 from one claiming under “‘ti- 
tle of record,’ unless brought within 
five years after adoption of constitu- 


7" 


-Const.. § 251.—Warfield 
‘Co. vy. Ward, 149 S.W.2d 


Kye 


“Where wife conveyed land to 
husband. by invalid deed, and re-. 
mained in joint possession with hus- 
band, until her death, action by wife’s 
brother to enforce wife’s rights was 


¢ 
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governed by the 15-year statute of 


Ky.St. §§ 2505, | 
152 S.W.2d 589, 
287 Ky. 206 


La. A mandamus proceeding by. 
holders of lieu warrants to compel 
issuance of patent for tract of land on 
which portion of warrant was sought to 
be located was in effect. an action to 
compel conveyance of land and hence 
was a “real action”, as distinguished © 
from a “personal action”, and subject. 
to 80-year period of prescription. Act 


limitations.. 
Howard v. 


Turner, 


No. 104 of 18883 Rev.Civ.Code, art. 
3544; Code Prac. arts. 3, 4.—State ex 
rel. Hyams’ Heirs y. Grace, 1 So.2d ~ 


683, 197 La. 428. 


Tex.Civ.App. A suit in trespass to 
try title against persons who had been 
held entitled to same land in previous 
suit, which plaintiffs claimed was based 
upon a fatally defective nonresident ci- 
tation against them, was, in effect a 
suit to vacate prior judgment, and stat- 
utes limiting time for bringing action 
to recover land didnot apply thereto. 
Rey.St.1925, arts. 5509, 5510.—Ebert v. 
Smith,.146 S.W.2d 432. ary 

Ee ts § 58 

Mo.App. 
leged that a will devised land in trust 
for a life tenant with remainder to cer- 
tain defendants, subject to charges of 


A suit wherein plaintiffs al- 


2506,.—’- 


which’ plaintiffs were the beneficiaries, . 


was not only an action to recover a 
pecuniary judgment therefor, but was 
also a suit to establish a trust in the 
land until the payment thereof, and 
hence was within the ten-year statute 


of limitations. Mo.St.Ann. §§ 850, 861, 


pp. 1121, 1139.—Powers v. Grand Lodge _ 
of Ancient, Free and Accepted Masons. 
of State of Missouri, 146 S.W.2d 895. . 


i % 


ft .' § 61 iris 
Ark. The statute providing that suits: 


for recovery of lands, tenements, or 
hereditaments shall be commenced 
within seven years next after cause of 
action accrued applies to actions to re- 
cover land and.does not govern suits 


to foreclose mortgages. Pope’s Dig. § 


“tions which may 


oe ae vy. Blocker, 146 S.W.2d 
§ 64 More 

-Lex.Civ.App. In trespass to try title 
by grantee under deed from adminis- 
trator’s 
which deed bore date prior to that 
borne by deed from such grantee to 
intestate, against innocent purchasers 
under administrator’s sale, three-year 
limitation on suits to, recover. realty 
ag against person in peaceable and ad- 
‘verse possession under’ title or color 
of title was inapplicable. Rev.St.1925, 
art. 5507:—Wilson y. Curry, 151 §.W. 
2d 356, error dismissed, judgment cor- 


rect. _ 
Meee § 66 

Cal.App. The three year limitation 
statute, applicable to actions for tak- 
ing, detaining or injuring goods and 
chattels including actions for specific 
recovery. of personalty, seeks to pre- 
scribe a limitation period for those ac- 
e classed broadly 
under head of common law actions of 
trover, detinue and replevin and with 
the latter’s statutory counterpart of: 
claim -and delivery. Code Civ.Proe. § 
338, subd. 3.—Italiani y. Metro-Gold- 
wyn-Mayer Corporation, 114 P.2d 370. 
_Ga. Four-year statutes of limita- 
tions were not applicable to action for 
recovery of land by equitable owners 
thereof against executor and devisees 
of deceased holder of security interest 


therein. Code, §§ 3-706, 8-711, 3-1002 
-$,1003.—Smith v, Aldridge, 15 $.H.2d 
Tenn. Where note had indorsed on 


the back “I give for security in case 
of death or failure to pay this note the 


t t 
1 z 


intestate and other owners, . 


s 


_ gage, right to enforce ry ; 


, if note could be me ee 
ue ‘of the indorsement “asa ne 
as barred by 
three-year statute of limitations which 
began to run after ‘aefault in payment 
of note. Code 1932, § -8598.—Mont- 
~ gomery vy. Wolfe, 143° S.W.2d 717. 
Where note had indorsed on back 


- “J give for security in case of death 


or failure to pay this note the follow- 
ing items” listing several items of per- 
sonalty, action on the note commenced 
some nine years after its maturity was 
barred by the six-year statute of limi- 
tations, and right to enforce lien on 
personalty was barred by three-year 
statute of limitations. Code 1932, §§ 


* $600, 8598.—Montgomery v. Wolfe, 143 


S.W.2d 717. 
§ 67 


D.C.La. A prescriptive plea has no 
standing against an alleged contract, 
charged to be without legal authority 
and null and void ab initio—Caster v. 
Miller, 39 F.Supp. 120. 

Ala. Where guardian, on advice of 
bank trust. officers, with incompetent’s 
funds purchased notes from bank, if 
notes were prohibited investment, right 
to maintain an. action for money had 


‘and received arose in favor of the guar- - 


dian upon receipt of money: by “bank 
and six-year statute of limitations was 
applicable. Code 1923, §§ 5689, 5707, 
6522, 8944, 8149; Const.1901, 74,.— 
Spann v. First Nat. Bank of Montgom- 
ery, 200 So. 554, 240 Ala. 539. 
Alaska. Where the evidence did not 
indicate that parties to mortgage dis- 
eussed the kind of mortgage which 
would be executed, fact that in ac- 


knowledgment of mortgage mortgagor, © 


who was an attorney and who drafted 
the mortgage, stated that he signed and 
sealed the mortgage, did not require 
inference that mortgagee demanded and 


. mortgagor promised to execute a sealed 


instrument and mortgage foreclosure 
action was governed by six year limita- 
tion period and not the ten year period. 
Comp.Laws 1933, § 2860; § 3355, subd. 
2; § 3356, subd. 1.—Carklin v. Grigsby, 
9 Alaska 378. 

Parties to a mortgage may make them 
‘sealed instruments if they so desire and 
thus bring them within the ten year 

* statute of limitations, but if they do 
not avail themselves of that opportuni- 
ty, the mortgage must‘be governed by 
Jaw applicable to-instruments not un- 
der seal and suit must be brought 
thereon within six years or the action 
is barred and the lien expires by opera- 
tion of law. €omp.Laws 1933, § 2860, 
§ 3355, subd, 2, § 3356, subd. 1—Cark: 
lin -v. Grigsby, 9 Alaska 378. 

Colo. The statute providing that all 
personal actions, on any Contract not 
limited by preceding statutes or by any 
other law, shall be brought within 
three years after the accruing of .the 


cause of action applies only to actions . 


on contracts. °35 C.S.A. c. 102, § 6.— 
People, to Use of Federal Land Bank 
of Wichita, Wichita, Kan., v. Ginn, 106 


P.2d 479. 


An action on official bond of county 
‘clerk and recorder, founded on his al- 
jeged negligence in erroneously tran- 
scribing the legal description of real- 
ity contained in a trust deed, was an 
“action ex delicto,” and hence not with- 
in the statute providing » that all per- 
-gonal actions on any contract not .lim- 


ited by preceding statutes, or by any 


other law in the state, shall be brought. 


within three years after accruing of. 


the cause of action. ’85 C.S.A. c, 102, 
§ 6.—People, to Use of Federal Land 
Bank of Wichita, Wichita, 
Ginn, 106 P.2d 479. 


App.D.c. An action to recover, the 
amount of the ‘balance due under a 
note secured by a -deed of trust was 
based on a simple debt and was re- 
quired to be brought within three 
years from, maturity, as against -con- 
tention that because indebtedness was 
evidenced and acknowledged by a 
simultaneously executed deed of trust, 
an instrument under seal, note and 
deed being parts of the same transac- 


oe “riod of limitation was 12 years.—Brice 
v. Walker, 121 F.2d 864. 


Pennsylvania reciprocal and 


gent liability of subscribers, and. sub- 


providing 


Kan., v.” 


ament, and pect ie applicable pe- 


’ 


Md. Where early policies issued by 
inter-in- 


surance exchange - provided for contin- 


sequent policies provided limitations on 
such liability, Pennsylvania statute’ 
that policies should fix a 
contingent liability at or above a spe- 
cified minimum authorized a restriction 
rather than created an obligation, and 
hence subscriber’s obligation was con- 
tractual, and three-year statute of lim- 
itations governing contractual obliga- 
tions was applicable thereto. Code 
Md.1939, art. 57, § 15 40.P.8.Pa. § 
964.—Taggart v. Wachter, Hoskins & 
Russell, 21 A.2d 141. 

N.C. An action to have a corporate 
reorganization declared invalid as to 
preferred stockholders, and to protect 
stockholder’s rights as to accrued divi- 
dends, sounded in contract to which 
three-year statute of limitations was 
applicable, since injunctive relief sought 
was merely an ancillary remedy to pro- 
cure. and enforce stockholder’s rights.. 
Gen.St. § 441.—Clark v, Henrietta Mills, 
12 S:B.2d 682, 219 N.C. 1. 

Pa.Super. Recovery on certificate of 
membership in beneficial society was 
not barred by 6-year statute of limi- 
tations, where. certificate was under 
seal. 12 PS. § 31.—Kluz 
bees, 20 A.2d 836, 145 Pa.Super. 115. 

On the question of limitations, a cer- 
tifieate of membership in beneficial so- 
ciety based upon a by-law providing 


that a certificate matured in 10 years, » 


whereupon member, if he desired, coul 
surrender his. certificate and receive 
amount paid in, plus 6 per cent. ‘inter- 
est, constituted a “contract? under. 
statute authorizing «such society to is- 
sue benefit certificates to members. 40 
P.S. § 1019:—Kluz v. The Maccabees, 20! 
A.2d 836, 145 Pa.Super. 115. 

Wyo. Action on certificates of in- 
debtedness issued by county commis- 
sioners to attorneys for services was 
not an action on liability created by 
statute which is barred -by limitation 
of eight years, but was governed by 
statute providing that an -action upon 
a contract must be brought within 10 
years. Rev.St.1931, §§ 89-409, 89-410.— 
Board of Com’rs of Natrona County 
v. Casper. Nat. Bank, 105 P.2d 578, 130 
ALL.R., 727. 


§ fe 

Ill.App. Where plaintiff's assignor, _ 
when assignor rendered services for 
city of Chicago as a valuator of real 
estate, was within city’s classified civil 
service, relationship between assignor 
and city was not contractual in nature, 
and assignor’s right to compensation 
for his services did not rest on any 
contractual relationship but on rendi- 
tion of services, as respects limitations. 
Smith-Hurd Stats. ¢«. 241%, §§ 41, 50. 
—Harry Goldstine Realty Co. y. "City 
Ob eae, 29 N.H.2d 283, 306 Ill.App.. 


N.Y. Vendor’s action against un- 
faithful brokers to recover commission 
received by brokers from purchaser 
was an “action on contract’ and not 
an “action on ground of fraud” and, 
therefore, the action was barred by 
six-year statute of limitations where 
not commenced until eight years after 
the act complained of oceurred. Civil 
Practice Act, § 48, subds..1, 5; Code 
Civ.Proec. § 382.—Wechsler v. Bowman, 
34 N.H.2d 322, 285 N.Y. 284,.134 A.L. 
Be la37, reversing Wechsler v. Byrne, 
20 N.Y.S.2d 401, 259 App.Div. 869,. re- 
argument denied Wechsler y. Bowman, 
21 N-Y.S.2d 610, 259 App.Div. 1076, re- 
argument denied 35 N.H.2d 930.. 


.§ 77 

Alaska. Instruments purporting to 
be under seal should be plainly drawn 
in order to distinguish them from other 
instruments of a less solemn character 
in view of Alaska statute under which 
ten year limitation period is applicable 
to sealed instruments, and- the rule 
concerning what constitutes a sealed 
instrument should be strictly interpret- 
ed. Comp.Laws 1933, §§ 3276, 3355, 


é 


ed as. one in-- 


ve The Macca- 


. 24, 


Rene 
Sie fh 


ana 2—Carkain Vv. Grigsby, 9 Alaska keg f 


Ma. Under statute of limitations, 
possession by covenantee of a specialty ee i 


378. 


“which is more than 12 years old since oe 


right of action began thereon is not 
evidence of a subsisting debt of the | 
covenantor to the covenantee. Code | 
1939, art. 57, § 3:—Frank v. Wareheim, i : 


Liability arising out of as-— 
sumption of mortgage debt arose from sc 
an instrument under geal, and hence 16- 
year and not 6-year statute of. limita-) “fis 
tions was applicable. N.J.S,A. 2:24-1, — 
2:24-5.—Fidelity Union Trust Co. v. 
Prudent Inv. Corporation, 19 A.2d 22 
129 ON. Jae 255. 

§ 78 


C.C.A.Fla. A suit to foreclose more ere, 
gage is not founded on title to, | ‘nor. she 
for possession of, mortgaged ‘realty — 
within Florida, statutes of limitations — 
by seven years’ adverse possession and — 
four years’ possession under tax deed, 
but properly recorded mortgage is good ’ 
until barred by twenty-year statute. AF ‘i 
Comp.Gen.Laws Fla.1927, §§ pe tees an . 
5725.—Holliday_ vy. Wade, 117 F.2d 154, i 
pecaung. Erourany, v. Mangels, 33 BL 
Parties to a mortgage may 


Supp 
make them sealed instruments if they 


Alaska. 


that seers the Ot eeeee as ‘4 
be governed by law applicable_ to in- 
struments not under seal and suit must % 
be brought thereon within six years” eS 
or the action is barred and the lien ex- 
pe by .operation of law. Comp. Las une 
3356, | 


1933, §§ 2860,"'3355, ‘subd, 2; 
subd, 1—Carklin v. Grigsby, 9’ Alask: 
Sais 


Where - ee: coats no ‘seal, 
recital i : : 


gage did ‘not make, ‘the: wrorte eee f 
“Sealed instrument” and foreclosure ac 
tion brought~ after. expiration of six: Ag 
year limitation period but before ex-  ~ 
piration of ten year limitation period — 
was barred. Comp. Tae aes §$. eat 
3276; § 3355, subd. 2; 56, subd. 
—Carklin v. Grigsby 9 AAlaoes 378. 


8 ; 
D.C.D.C. Where New York pond ge ; 
cured by mortgage on, realty, sued on 
in District of Columbia, was under seal, 
the 12-year, and not the 3- -year, stat-— 
ute of limitations of the District or 
Columbia applied. D.C.Code 1929, Tay 
341.—Bayside-Flushing Gardens 
v. "Beuermann, 36 F.Supp. 706. | 
Mont. Generally, the same statute of 
limitations applicable to the principal 
of bonds, such as bonds of ‘an. irriga- 2 
tion district, is applicable also to th 


date of the neh of the oats ir- 
respective of whether the coupons have 
been detached from the bonds or re- 
main attached thereto.—State ex rel. 
Central Usd ery, Corporation v. Rora- — 
beck, 108 P.2d 601. 

N.Y.App.Div. The 20 year and not 
the 6 year statute of limitations ap- ‘a 
plied to cause of action to recover in- — 
stallments of interest-on bond secured — 
by a second mortgage. Civil. Practice 
Act, §§ 47, 48—Futherer vy. Angelidis, — 

25 N.Y.S.2d. 207, 261, App.Div. 876, af- © 
re Futherer v. Agnew, 24 NEY Shite 
Ohio App. An action under the Blue | 
Sky Law against a dealer in securities — 
and the surety onthe dealer’s bond for 
fraud in the sale of securities is an ac-- | 

tion,on a bond given pursuant to stat- — 
ute and barred in*10 years under lim- | 
itation statute dealing with actions on 
an official bond, and the 6-year limita- — 
tion statute dealing with contracts not 
in writing was not applicable. Gen. 
Code 1926, ss -6373-3, 11222, -11226——« 
Citizens Banking & Savings Co. v. Spit- 
zer, Rorick & Co.,. 29 N.H.2d 892, 65 
Ohio App. 309. 

Ohio App. If a judgment was taken 
against a dealer only. under that sec- 
tion of the Blue Sky Law dealing with 
the bond of dealers and. salesmen, then 
within 10-year limitation period an ac- 


rag 


Ail 


-_ eontract, or those for whose 


- eordanee with rates which light com- 
- pany might in future establish for oth- 


Light Co. vy. Doering Hotel Co., 147 S. 


ah wk 2 W. 897. 


¥ 
ey 
yr ‘Nat. Bank of Chicago, 149 S.W.2d 310. 
a 


§ 82 : ‘ 


tion could be SoS against the 
dealer and his sure 
Gen.Code, §§ 8624-20, 1226.—Gifford v. 
Drolla-Scott Co., 29 N.H.2d 964, 65 
Ohio App. 367 


Ga. Where a mortgagor’s grantee 
accepts a deed and thereby without 
necessity of an entry becomes bound 
by covenants therein to the mortgagee 
and instrument is under seal, period 


_ of limitation as in a Case of both en- 


try and acceptance under statute, in a 
suit for a breach of covenant, 1s 
years. Code, § 29-102.—Motz v. Alropa 
Corporation, 15 S.E.2d 237. 
ma § 84 
Tex.Com.App. In order for an ac- 
tion to be one for an “indebtedness evi- 
denced by or fotnded upon any con- 
tract in writing” within the four-year 
- jimitation statute, the action must be 
between the immediate parties to the 
‘ benefit it 
“Avas made, or their privies, and the 
written instrument relied upon must it- 
self contain a contract to do the thing 
for the nonperformance of which the 
i is brought. Rev.St.1925, art. 
1.—Cowart v. Russell, 144 
S.W.2d 249 affirming 116 S.W.2d 888. 
‘ C Where light company’s 


ers for service of a character similar 
to that which it agreed to furnish to 
hotel company, any breach of contract 
would be referable to the four-year 
statute of limitations, and the con- 
tract was cumulative of the_ statute. 
Reyv.S8t.1925, art. 5527.—Texas Power & 


_-'Tex.Civ.App. Where purchasers of 
“land discovered before June 12, 1935, 
that land was subject to periodical 
overflows by the Rio Grande which 
was more than four years prior to 
me of filing petition for damages on 
ecount of fraud, all causes of action 


Broteat: Vernon’s Ann.Civ.St. arts. 5526, 
5527.—_Santa Ana Citrus Groves v. First 


rror refused. / 
; ; 86 


C.C.A. Tex. The Texas four-year lim- 


warrants, though not detached, and 
hough the principal is not past due, 
since the cause of action for the in- 
terest arises at the maturity of the 
~ eoupon. Rey.St-Tex.1925, art. 5527.— 

Hidalgo County v. Jackson, 119 F.2d 


08. 

D.C.Del. A claim against Delaware 
eorporation for balance due on profit- 
sharing certificates, issued to claimants 
as holders of its certificates of in- 

_ debtedness, for period ending over six 
years before filing’ of action therefor. 
was barred by Delaware statute o 
limitations. Rev.Code Del.1935, § 5131. 
—Johnson v. Beneficial Loan Soc. 34 


F.Supp, 392. 


_ D.C.Fla. Receipt issued by director 


of finance of the city of St. Peters- 


ee FS 


burg, Florida, of moneys advanced by 
‘owner of subdivision for cost of instal- 
ling water and gas mains and contain- 
ing notation that moneys were “‘refund- 
able in from one to three years’ did 
not. constitute a ‘written or express 
contract” between city and subdivision 
owner for repayment of money, as re- 
spects applicable statute of limitations. 
—Brownell v. City of St. Petersburg, 
38 F.Supp. 1003. 


CaL.App. Trust created under 
agreement providing for support and 
maintenance of wife under which hus-— 
band was later to substitute other prop- 
erty for that placed in trust was not 
construable as a “trust deed’ or a 
“mortgage” so as to require action for 
amount due under the agreement to be 
brought within three months after 
sale of the trust property to meet de- 


on the_bond.. 


itation statute applies to interest cou- 
+ pons of public improvement bonds and 


an. 


L 


limitation. Civ.Code § 2250; 


Proc. § 337, subd. 1.—Blair v. Blair, 


12 B2a30s é 

Iowa. Where insured in written ap- 
plication for hail insurance on growing 
erops, which application was signed by 
insured, agreed to pay all just assess- 
ments made against him, insurer’s cause 
of action for an unpaid assessment was 
based upon a written promise for the 
payment of money, and therefore an ac- 
tion to recover the assessment, which 
was commenced within ten years after 
assessment was made, was governed by 
the 10-year statute of limitations and 
not by the 5-year statute of limitations. 
Code 1939, §.11007.:—Farmers Mut. Hail 
eee Ass’n of Iowa v. Remien, 295 N.W. 

Mo. Where chattel mortgage was 
only recorded instead of being filed in 
office of recorder of deeds, in view of 
legislative history, foreclosure action 
was not governed by statute providing 
that after five years from filing of 
mortgage, mortgage should cease to be 
valid, but was not barred until the 
lapse of ten years under general ten- 
year statute of limitations on actions on 
writing for property. Mo.St.Ann. §§ 
861, 3097, 3100, pp. 1139, 1919, 1925.— 
,_Mergenthaler Linotype Co. v. Kebby, 
ue S.W.2d 595, transferred 139 S.W.2d 

Ohio. An action by creditor-bene- 
ficiary on a deed poll by which the 
grantee obligated himself to pay a 
mortgage debt on the realty con- 
veyed rested upon a “contract in writ- 
ing” to which the 15-year limitation 
period applied and not on an “implied 
contract” to which the 6-year limita- 
tion period applied. Gen.Code,  §§ 
11221, 11222.—Cleveland Trust Co. v. 
Bipreckt, 30 N.H.2d 433, 187 Ohio St. 


Ohio. In view of the fact that seals 
have been abolished in Ohio, a stipula- 
tion, incorporated in a Florida deed, 
whereby a grantee agreed to assume 
and pay a mortgage on the realty in- 
volved, was, so far as concerned limi- 
tations, merely a contract in writing 
under Ohio law, though the conveyance 
was under seal, and though . under 
Florida law the stipulation was a con- 
tract under seal. Gen.Code, § 32.—AI- 
ropa Corporation v. Kirchwehm, 33 N. 
E.2d 655, 138 Ohio St. 30, appeal dis- 
missed 61 8.Ct. 1120, 313 U.S. 549, 85 
L.Ed. —, affirming 36 N.H.2d 511, ap- 
peal dismissed 29 N.W.2d 364, 137 Ohio 
St. 318. ; 

Tex.Com.App. In order for an action 
to be one for an “indebtedness eyi- 
denced by or founded upon any con- 
tract in writing’ within the four-year 
limitation statute, the action must be 
between the immediate parties to the 
contract, or those for whose benefit it 
was made, or their privies, and the 
written instrument relied upon must 
itself contain a contract to do the 
thing for the nonperformance of which 
the action is brought. Rey.St.1925, art. 
'552% subd. 1—Cowart v. Russell, 144 
S.W.2d 249 affirming 116 S.W.2d 888. 


Tex.Civ.App. Where provision of life 
policy requiring actions on policy to be 
commenced within two years after 
right of action thereunder accrued was 
void, action on the policy for sick bene- 
fits was governed by four year statute 
of limitations applicable to actions on 
written contracts. Vernon’s Ann.Civ.St. 
arts. 5527, 5545.—Shaw v. Universal 
Life & Accident Ins. Co., 153 S.W.2d 
2038, error granted. 


§ 88 ; 

Ariz. An action for deficiency re- 
maining after repossession and sale of 
thresher and tractor sold under condi- 
tional sales contract was governed by 
the six-year statute of limitations ap- 
prcahic to written contracts and not 
y the statute applicable to a liability 
created by statute, notwithstanding that 
terms of Uniform Sales Act automat- 
ically became part of conditional sales 
contract, since the right to recover pur- 


Y 


/ 


“nature of action. Code 
1939, §§ 29-201, 29-205.—O. S. Stapley 
Co. v. Newby, 110 P.2d Dah 


0.C.A.Miss. Under Mississippi stat- 
ute providing that actions on unwrit- 
ten contracts express or implied shall 
be commenced within three years after 
cause of action accrued, an “unwritten 
contract’? is one which eannot be prov- 
en wholly by writings, and, if there is 
any break in chain of writings and 
such break hag to be supplied by parol 
testimony, then three-year statute ap- 
plies. Code Miss.1930, § 2299.—Illinois 
Cent. R. Co. v. Moore, 112 F.2d 959. 

Cal.App. An action on oral. lease 
which specified exact installments of 
rent which became due each month and 
which expired April 1, 1936, to re- 
cover unpaid installments accruing aft- 
er last payment was made not later 
than April 1, 1935, was barred by lim- 
itations where brought more than’ two 
years after termination of lease, not- 
withstanding that landlord credited 
tenant in his ledger with payments of 
installments of rent when they were 
made. Code Civ.Proc, § 339.—Tillson 
v. Peters, 107 P.2d 434. y 

Ga. ‘Four-year statutes of limitations 
were not applicable to action for recov~- 
ery of land by equitable owners there- 
of against executor and devisees of de- 
ceased holder of security interest there- 
in. Code, §§ 3-706, 3-711, 38-1002, 38- 
TL Raa v. Aldridge, 15 S.H.2d 

In. A depositor’s 
against stockholders of insolvent bank 
to enforce their constitutional liability 
would be barred by same limitation 
statute that bars depositor’s right of 
action against bank. Smith-Hurd Stats, 
¢. ; 16; Smith-Hurd Stats.Const. 
art.. 11, § 6—Hood v;, Commonwealth 
Trust & Savings Bank, 34 N.H.2d 414, 
376 Ill. 413. 

Kan. 
vator from manufacturer under writ- 


ten contract containing warranties 
and under an oral contract with 
dealers, that if manufacturer did not 


perform warranties, dealers would, ac- 
tion against dealers on oral contract, 


on theory that main purpose of dealers. 


was not to answer for debt of another 
so that the promise would not be with- 
in the statute of frauds, was barred by 
three-year statute of limitations, and 
the oral contract was not revived by 
subsequent oral promises, since the sub- 
sequent promises to prevent the run- 
ning of limitations must have been in 
writing and signed by the dealers. 
Gen.St.1935, 33-106, 60-306, subd. 2, 60- 
312.—McCarthy v. Sink, 107 P.2d 790, 
152° Kan,’ 659. 


Okl. In action to quiet title, defend- 
ant’s plea for specific performance of 


- an alleged oral agreement of plaintiff 


to execute deed to defendant for an 
undivided one-third interest in realty in 
consideration for services to be per- 
formed by defendant for plaintiff in the 


nature of the compromise and settle- 


ment. of certain creditors’ claims out- 
standing against plaintiff was a plea 
“in personam,” and not “for recovery 
of realty” within meaning of fifteen- 


year limitation statute, and hence was | 


barred by three-year limitation statute 
applicable to a contract, express or 


implied, not in writing. 12 Okl.St.Ann. — 


§ 93, subd. 4; § 95, subd. 2.—Pickle 


_v. Martin, 112 P.2d 1081, 


§ 97 
_D.C.Fla. The three-year statute of 
limitations barred action by owner of 
subdivision to recover moneys advanced 
city of St. Petersburg, Florida, for in- 
stallation of water and gas mains by 
virtue of unauthorized promise on part 
of city officials to return money in 
from one to three years, and such 
statute of limitations began to run 
from the date on which the moneys 
were paid.—Brownell v. City of St. 
Petersburg, 38 F.Supp. 1003. 
Ga. Four-year statutes. of limita- 
tions were not applicable to action for 


Where buyer purchased culti- | 


right of action © 


= 
A 
ee 


*3- TO0s, Mei ae) 


“dorser in 


figser he oy Ly 
Aldridge, 15 S.B.2 
430. 


Ii. Where state fen made ultra 


vires pledge of securities to secure mu- 
nicipal deposit, the sale of the securi- 
ties by the pledgee’ s agent did not give 
rise to a cause of action against the 
pledgee for conversion and a cause of 
action for money had-and received dif- 
‘ferent and distinct from the cause of 
action occasioned by the mere wrong- 
ful possession of the securities, as re- 
gards application of the five-year stat- 
ute of limitations. Smith-Hurd Stats. 
e. 83, § 16.—O’Connell v. Chicago Park 
Dist., 34 N.H.2d 8386, 376 Il. 550, af- 
Bape 27 N.H.2d 603, 305 Tl. "App. 


YLApp. Claims against’ decedent’s 
estate were barred by limitation where 
they were based on advancements made 
over 30 years before any claim was as- 
serted, no note or other evidence of in- 
debtedness was given, and there was 


no proof of any mpomese | to repay. 


Smith-Hurd Stats. ¢. 83, § Martin 
v. Martin’s Estate, 33 N.B. ad 713, 310 
Tll.App. 259. 

Miss. In order for an “implied prom- 
ise’? to be without codal section cover- 
ing actions on any unwritten contract, 
express or implied, and providing that 
actions thereon shall be commenced 
within three years next after the cause 


- of action accrued, the implied promise 


must be to perform a contract, the 
terms of which are written. Code 1930, 
§ 2299.—Prince v. Prince, 200 So. 126. 

Where action by accommodation mak- 
er was based on implied promise of re- 
imbursement by accommodated maker 
and not on the note which accommoda- 
tion maker had paid, the action was 
on an “implied unwritten contract” 
within three-year statute of limitations, 
particularly since payments made were 
not provable by any writing but rest- 
ed in parol. Code 1930, § 2299.—Prince 
v. Prince, 200°So. 126. 

Mo. Where disbursing clerk signed 
checks payable to fictitious persons, 
and endorsed name of fictitious payees 
and delivered checks to defendant bank 
for deposit in clerk’s account in ficti- 
tious name, and checks were indorsed 
by defendant bank and ultimately paid 
by drawee bank, and commercial sure- 
ty company insuring fidelity of clerk, 
paid loss sustained by clerk’s employer 
and took assignment of employer’s 
elaims arising out of such checks, ac- 
tion by statutory liquidator of surety 
company against | defendant bank was 
an action for ‘‘money had and re- 
ceived” by defendant bank from em- 
ployer’s account, and was governed by 
five-year statute of limitations, and was 
not action on defendant bank’s in- 
dorsements and therefore was not gov- 
erned by ten-year statute of limita- 
tions, since employer was not a ““hold- 
er’ or ‘holder in due course”, and 
was not a subsequent indorser, and 
did not accept checks from defendant 
bank, or from prior or subsequent in- 
reliance on indorsements, 
Hayter ty §§ 1013, 1014, 3067, 3077, 
3081, 3209; Mo. st.Ann. §§ 861, 862, 
2680, 2690, "2694, 2822, pp. 1139, 1143, 
669, 685, 688, 724 _—National ‘Surety 
Co. v, Columbia Nat. Bank of Kansas 
City, 153 S.W.2d 364. 

Mo.App. The acceptance of a deed by 
grantee is equivalent to his signing the 
same and to an agreement on his part 
to perform its obligations, and it is im- 
material that the ‘deed is not actually 
signed by him, since the deed creates 
liability by implication of facts, and 
the liability is not implied by law, as 
regards whether five or ten-year statute 
of limitations is applicable to enforce- 
ment of grantee’s obligation. Rev.St. 
1939, §§ 10138, 1014, Mo.St.Ann. §§ 861, 
862, pp. 1139, 1143.—Mozingo v. Mo- 
zingo, 149 S.W.2d 897. 

N.Y.App.Div. In action for money 
had and received based upon an exe- 


’ euted rescission of certain contract for 


fraud, defendant was entitled, to in- 
yoke the six- year statute of limitations. 
Civil Practice Act, § 48, subd. 1.— 


.gres eal state 
eberation, 2 NAY. S.2d aan 260° ‘ADD. 
Div. 1029. 


whether action on open account was 
barred. 12 ot St.Ann. § 95.—Dlectric 
Supply Co. ‘Garland, 105 P.2d 758. 
S.C. An melon by county treasurer 
against county for tax execution fees 
collected and paid into county treasury 
was an “action upon an obligation or 
liability, express or implied” subject to 
six-year limitation rather than 20-year 
limitation. Code 1932, §§ 387, 388, 
2854, 4728.—Gillespie v.’ Pickens Coun: 
ty, 14 §.B.2d SOO; ORS C2207. 
Tex.Com.App. Obligations created by 
statute are subject to bar of two-year 
statute of limitations, Rev.St.1925, art. 
5526, subd. 4.—Cowart v. Russell, 144 
S.W.2d 249, affirming 116 S.W.2d 888. 
An action against a clerk of the dis- 
trict court and sureties on his official 
bond to recover an amount which had 
been paid into court for plaintiff who 
was then an infant, and which alleged- 
ly had been embezzled by the clerk, 
was not an action for an “indebtedness 
evidenced by or founded upon any con- 
tract in writing’. within four-year lim- 
itation statute, but was governed by 
the two-year limitation period, so that 
the action, whieh was brought more 
than two years after plaintiff had at- 
tained his majority, was barred by lim- 
itation. Rev.St.1925, arts. 1897, 1994, 
2290, 5526, subd. 4, 5527, subd. 1.— 
Cowart v. Russell, 144 S.W.2d 249, af- 


firming 116 S.W.2d 888. 


Tex.Civ.App. A paving assessment 
was binding against record owner of 
land and was superior to vendor’s lien 
retained by the owner in unrecorded 
deed previously executed by him, con- 
veying the land to a third party, and 
the cause of action against record own- 
er who signed no instrument binding 
himself to pay certificate and whose 
only .liability was that created by as- 
sessment proceedings against the land 
was barred by limitation at expiration 
of two years, and could not thereafter 
be asserted against party who succeed- 
ed to title to the land through assign- 
ment of the vendor’s lien note. Ver- 
non’s Ann.Civ.St. art. 5526.—Broussard 
v. Uvalde Rock Asphalt Co., 149 S.W.2d 
972, error dismissed, judgment cor- 
rect. 

A cause of action based on a paving 
certificate levied against property of 
owner in invitum is barred by two-year 
limitation statute. Vernon’s Ann.Civ. 
St. art. 5526—Broussard v. Uvalde 
Rock Asphalt Co., 149 S.W.2d 972, er- 
ror dismissed, judgment correct. 
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Cal.App. The four-year, and not the 
two-year, statute of limitations is ap- 
plicable to actions on a mutual, open 
and current account. Code Civ.Proc. § 
sot, Subd. :2)$ 339.—Schwindt  v. 
Billiwhack Stock Farms, 113 P.2d 902. 

Ga. Four-year statutes of limita- 
tions were not applicable to action for 
recovery of land by equitable owners 
thereof against executor and devisees 
of deceased bp lger of security interest 
therein. Code, §§ 3-706, 8-711, 3-1002, 


PC awa —Smith v. Aldridge, 15 S.B.2d 
30. 
§ 101 
Cal.App. An action to recover un- 


paid installments of rent due under ei- 
ther a written or an oral contract, in 
specified monthly sums, is subject to 
-bar of limitations running from respec- 
tive dates on which each installment 
becomes due and in case of: action on 
an oral contract the statute of limita- 
tions may not be extended from two to 
four years by mere device of attempt: 
ing to convert cause into an actiou 
based on an open book account. a 
Code § 1945.—Tillson v. Peters, 107 P. 
2d 434. 

Where landlord merely credited to 
tenant, in his ledger, the payments of 
certain sums of money when they were 
made, but ledger contained no history 
of transaction under which installments 
of rental were paid and neither nature 
nor amount of original indebtedness 
nor amounts of unpaid installments of 


entries did not constitute a Pook 
a count” on which an action in assump: 
Okl. The es ee statute of. lim- | 
itations was controlling in determining ~ 


ental ‘were entered in the 


‘installments of rent as such was barred 
by limitations. Code Civ.Proce. § ty 
Tillson v. Peters, 107 P.2d ‘434, 
A “book account” may be indice t 
foundation for a suit in assumpsit, 
within limitation of time prescribe 


what amount is due. Code Civ. i434 
337.—Tillson v. Peters, 107. P. aes 43) 
. § 107 f 
Ala. Where injured workman el 
to proceed under the Workmen’s 
pensation Act and was paid comp 
tion by insurance carrier who was | = 
rogated to the right’ of the inj bs 
workman against tort-feasor, su 
gee’s action against tort-feasor for in- 
juries sustained by workman brough' 
more than a year after injuries. we 
sustained was barred by one-year | 
ute of limitations. Code 1940, Tit. : 
26, subd./53) Ti § 311. tee OnpHE - 
tan Casualty Ins. Co. of New York 
Se sl heated Steel & Tron Cc 


“Right” 
ing an action for injury to right 
arising on contract to be brought 
in five years after accrual of right 
a much broader term than the © 
“person” within statute requirin 1g b 
action for injury to the person be 
brought within one year, and inel 
an injury to any right, property, p 
eal or bodily injury, or injury t 
sensibilities, such as mental anguish 
and the like. Ky.St. §§ 2515, 2! 6.— 
Resthaven Memorial Cemetery v ) 
150 S.W.2d 908, 286 Ky. 291. 
Cause of action to recover di 
for mental pain and anguish su 
upon learning of disinterment ar 


of plaintiff ore 
limitation statute rather than — 
jury to the “person” of plaintiff 
one-year limitation statute. K 


2515, 2516.—Resthaven Memorial . 
oe 


he v. Volk, 150 S.W. 2d 908, 


3B36 3544.—Kramer Vv. Freeman, 3 So 
2d 609, 198 La. 244. 

La,App. Though action of” “defen EY. 
ant’s employer against defendant 198 r 
shortage in his account would. ae 
been prescribed in one year, yet ac- 
tion by plaintiff against defendant to 
recover the amount which plaintiff had 
paid as defendant’s bondsman to de 
fendant’s employer was ‘not prescribed 
jn one year, since it was an “action 
on contract’.—Standard Accident aoe 
Co. yv. Fell, 2 So.2d 519. 


La.App. There was no “common “ote 
ligation” or “common debt” between _ 
automobile collision insurer paying” 
amount of damages sustained in colli- be 
sion and liability insurer of other mo-- 
torist who was responsible for the -col- 
lision, and hence collision insurer’s 
rights against liability insurer were 
based on subrogation rather than con- 
tribution, and one-year rather than ten- 
year statute of limitations was applic- 
able.—St. Paul Fire & Marine Ins. nD 
v. Standard Casualty & eur Co., 3 
So0.2d 463. 
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Ohio App. A _ city’s -acceptance of 
grant of easement for construction and 


maintenance of. sewer ‘through. gran- ~ 


- tor’s lands and construction of such 
' sewer did not impliedly bind city, con- 
tractually to maintain sewer forever, 
but it was bound to use reasonable 
care to maintain sewer without injury 
to adjacent property, and its failure to 
do so created cause of action in own-, 

ers of property injured as proximate 

result of such negligence, so that ac- 
tion, brought by them over four years 
after such injury to recover damages 

_ therefor, was barred by statute of lim- 
itations.—Altman vy. City of Cincinnati, 

«36 _N.E.2d 57, 67 Ohio App. 409. 

Pa.Com.Pl. The statutory period of 

limitations upon. an action to recover 

_ damages for a conspiracy among de- 

- fendants to damage plaintiff’s business, 
defame his character, and otherwise in- 

jure him, is six years, since such an ac- 

tion would originally have been tres- 

‘pass on the case, even though the stat- 

ute of limitations applicable to the 

particular torts done pursuant to the 

_ conspiracy is two years.—Smith vy. Mor- 

_ ris, 40 D.& C. 237, 42 Lack.Jur. 13. 

- Pa.Orph: Where an automobile acci- 

- dent took: place on July 23, 1938, and 


so that suit could be brought against 
his estate for the injuries of his guest 
it was held that the right of action was 
barred by the Statute of Limitations set 
. forth in section 35, subhead (b) of the 
et of June 7, 1917, .P.L. 447, as 
amended by the Act of March 30, 1921, 
P.L. 55, and the Act of May 2, 1925, 
P.L, 442, and the Act of July 2, 1937, 
P.L. 2755, 20 P.S. § 772.—In re Hoppl’s 
‘state, 27 North. 299. 

Musee § 112 

An action under civil dam- 


, 


Tl.App. 582. ¢ nth 
‘Where a cause of action under civil 
damages section of Dram Shop Act is 
for damages for an injury to the per- 
son, it is governed by two year statute 
of limitations, and where cause of ac- 
tion is based on an injury to property, 
it is governed by five year statute of 
limitations. Smith-Hurd Stats. ¢c. 43, 
~~ § 135; ¢. 88, §§ 13, 15, 16.—Desiron v. 
. © Peloza, 32.N.H.2d 316, 308 Ill.App. 582, 
Phe statute of limitations relating to 
actions for damages for injury to the 
person applies to all actions for dam- 
ages for injury to person. Smith-Hurd 
Stats. ec. 88, § 15.—Desiron v. Peloza, 
32 N.W.2d 316, 308 Il.App.582. 

f A complaint in action under civil 

_ .damages section of Dram Shop Act by 
'-a mother and her minor daughter, 
wherein mother claimed damages for 
_ injuries allegedly sustained in fall on 
floor of defendants’ tavern after an al- 
 legedly intoxicated patron spilled .beer 
on floor and daughter claimed dam- 
ages in her’means of support and per- 
- son.and property as result of injuries 
to mother, was properly dismissed as 
to the mother where accident allegedly 
occurred on, August 19, 1937, and com- 
_ plaint was? filed November 28, 1939, 
‘since cause of action, as to mother, was 
barred by two-year statute of limita- 
. tions. Smith-Hurd Stats. ¢c. 43, § 135; 

'e. 83, § 15.—Desiron vy. Peloza, 32 N.E. 
*2d.316, 308 Ill.App. 582. 

Ky. “Injury to the person’, 
in statute requiring an action for an 
injury to the person to be brought 
within one year after accrual of right, 
refers to those cases where personal 
injury is gist of the action such as 
actions for assault and battery, and 


oil 


~ her will and- without her consent 


with- ' 


the like. Ky.St. § 2516.—Resthaven 
Memorial Cemetery v. Volk, 150 S.W. 
2d 908, 286 Ky. 291. 

Minn. A complaint alleging that 
defendants “wrongfully, unlawfully, 
wilfully and maliciously” set fire to a 
wooden structure, and that they 
“wrongfully, unlawfully, carelessly and 
negligently” left a can of inflammable 
oil near the structure, and that the 
in the can exploded and burned 
plaintiff, who was endeavoring to put 
out the fire; stated a cause of: action 
for negligence, governed by the statute 
requiring an action for injury to the 
person to be brought within six years, 
rather than by the statute requiring ac- 
tions based on libel, ete., or other tort, 
resulting in personal injury, to be com- 


menced within two _ years. Mason’s 
Minn.St.1927, §§ 9191(5), 9193(1).—Vil- 
laume y. Wilkinson, 296 N.W..176. 


N.Y.App.Div. In action against phar- 
macist practicing medicine without be- 
ing qualified or licensed as a physician, 
allegation that pharmacist failed to ex- 
ercise due care, caution and prudence 
in the premises with injurious results, 
classified the action as one in ‘mal- 
practice” and subject to statute of lim- 
itations. Wducation Law, § 1250, subd. 
7; Civil Practice Act, § 50.—Rudman 
v. Bancheri, 23 N.Y.S.2d 584, revers- 
ing 22 N.Y.8.2d 875, 175 Mise. 415. 

N.Y.App.Div. A tenant’s action for 
injuries sustained in fall on steps al- 
leged_to have been improperly main- 
tained by the landlord, instituted more 
than five years after accident occurred, 
was barred by the 3-year statute of 
limitations, as against contention that 
action was in nuisance rather than neg- 
ligence and that the six-year statute © 
was applicable. Civil Practice Act, §§ 
48, 49—Campbell v. Delaware Realty 
Co., 26 N.Y.S.2d 356, 261 App.Div. 1037. 

N.Y.Sup. “Malpractice” within two- 
year statute of limitations did not ap- 
ply to a pharmacist who when requested’ 
to supply a salve to reduce a swelling 
on a hand applied surgical treatment 
causing an incision to be made result- 
ing in injury. Civil Practice Act, § 
50, subd. 1—Rudman y. Bancheri, 22 
N.Y.S.2d 875, 175 Mise. 415, reversed 
23).N.Y.S.2d 584. 

N.Y.City Ct. A cause of action, based 
on breach of warranty, for injuries 
alleged to have resulted from presence 
of glass imbedded in jam purchased 
from defendant was essentially a “tort 
action” to which the 8-year statute of 
limitations applied, regardless of form 
of action, as against contention that 
action for breach of warranty was a 
contract action to which the 6-year 
statute of limitations should apply. 
Civil Practice Act, §§ 48, 49, subd. 6.— 
Schlick v. New York Dugan Bros., 22 
N.Y.S.2d 238, 175 Mise. 182. 

Tex.Civ.App. The statute providing 
that actions for injuries done to person 
of another shall be commenced and 
prosecuted within two years after the 
cause of action has accrued is applica- 
ble to actions for malpractice, there 
being no special statute providing for 
time in which actions for malpractice 
shall be brought. Vernon’s Ann.Ciy. 
St. art. 5526, § 6.—Thompson v. Barn- 
ard, 142 S.W.2d 238, error granted. 

Wash. An action against a surgeon 
for an unauthorized operation is gen- 
erally controlled by the limitations ap- 
plicable to actions for damages gen- 
erally, and not by the statute of lim- 
itations applicable to actions for as- 
sault'and battery. Rem.Rey.Stat. § 
160.—Physicians’ and Dentists’ Busi-- 
ness Bureau y. Dray, 111 P.2d 568. 

In. physician’s action for services, 
patient’s cross-complaint, alleging that, 


while she was under the influence of. 


an anaesthetic, physician’ performed 
an operation upon her and against 
in 
which he removed .one of* her organs, 
stated a cause of action for damages , 
for “injuries to the person’ within ° 
the statute fixing a three-year period 
of limitations therefor, _Rem.Rev.Stat.. 
§ 159, subd. 2.—Physicians’ and: Den- ‘ 
tists’ Business Bureau y. Dray, 111 P.. 
2d 568. n 
Sub. 
Cal.App. The three year limitation 


‘by 


338, 
wyn-Mayer Corporation, 114 P.2d 370. 


App.D.C. “National bank receiver’s 


action to recover stock assessment from —-~ 
estate was not dan “action to recover — . 
damages for injury to person. or prop-  \. 
erty” within Michigan statute requir- te 


ing that such actions be brought with- 
in three years and statute could not 
be relied on as a bar on theory that 
receiver’s present estimate of the ulti- 
mate liquidation value of remaining as- 
sets showed sufficient assets to dis- 
charge all liabilities, that any assess- 
ment liability to be enforced would be 
for payment of interest on deposits 
and that such interest was essentially 
damages for unlawful detention of 
property. Comp.Laws Mich.1929, 
13976, subd. 2.—Cleveland vy. 
122 F.2d 34. 

Ga. Four-year statutes of limita- 
tions were not applicable to action for 
recovery of land by equitable owners 
thereof against executor and devisees _ 
of deceased holder of security interest 
therein. Code, §§ 3-706, ‘3-711, 3-1002, 
Pe Sree ire v. Aldridge, 15 S.H.2d 
30. ; 53 

Ga.App. An action to recover back 
the premiums paid on policies which 
holder was induced to take by false 
representations of insurer as to char- 
acter of the policies, instituted almost 
nine years after the policies were is- 
sued, was barred by limitation of four 
years for failure to exercise due dili- 
gence in discovering the fraud within | 
four years, in absence of evidence that — 
Pee could not read or that she 
ad made any effort to have the poli- 
cies read to her, or that insurer had 
sought to prevent plaintiff from read- ° 
ing the policies. Code 1933; § 56-519, | 


Se 


—Life & Casualty Ins. Co, of Nashville, — 


Delano, 


Tenn., v. Walker, 10 S.H.2d 124, 62 
Ga.App. 819. j 
Ill.App.. Where a cause of action un- 


der civil damages section of Dram Shop 
Act is for damages for an injury to 
the person, it is governed by two year 
statute of limitations, and where cause 
of action is’ based on an injury to 
property, it is governed by five year » 
statute of limitations. Smith-Hurd 
Stats. c. 43, § 135; ¢. 83, §§ 13, 15, 16. 
—Desiron v. Peloza, 32 N.H.2d 316, 308 
Ill.App. 582. 
_An action under civil damages sec- 
tion of Dram Shop Act for injuries 
in means of support may be brought 
within five years under statute of limi- 
tations applicable to actions to recover 


damages for injuries to property. 
Smith-Hurd Stats. ¢ 48, § 135; ¢ 83, 
§ 16.—Desiron v. Peloza, 32 N.H.2d 316. 
308 Ill.App. 582. 

N.Y.App.Div. Causes of action 
against corporation directors Tors 


breaches of duty in acquiring interest 
of other members of syndicate in ripari- 
an land purchased thereby and reselling . 
water power rights, electric transmis- 
sion line right of way, and other sub- 
divisions of such property to various 
corporations at prices netting defendants 
large secret profits over 11 years before 
commencement of action, were barred 
statute of limitations.—IPrank vy, 
Carlisle, 23 N.Y.S.2d 849, 261 App.Div. 


Oe 

A cause of action against corporation 
directors for breaches ‘of..duty in ac- 
quiring shares of stock at low price 


and reselling them to corporations at 5 ~ 


higher price over 6. years before serv- 


ice of complaint ‘was’ barred by 6-year 
statute of limitations—Krank v. Car- — 
lisle, 23 N.Y.S.2d 849, 261 App.Div. 13. 
N.Y.Sup. The six year statute of 
limitations was applicable to conver- 
sion action, instituted by chattel mort- 
gagee to which chattel mortgagor de- 
livered possession of chattels, against 
conditional seller replevying chattels. 
Civil Practice Act, § 48.—Wirst Nat. 


it 


. 


§ 49, subd. 7, as 
amended by Laws 1936, c. 558.—Mintzer 
v., Windsor Lamp Mfg. Co., 23 N.Y.S.2d 
Pees 99.05 725) Misc. 55d: 
ie N.Y.Sup. The straight six-year stat- 

. ute of limitations was applicable to 
persons who merely acted as officers 
and net as directors of trust company 
9 in ultra vires and improvident trans- 
3 action, as respects stockholders’ right 
. of action against such persons, rather 
‘ _ than special three-year statute applica- 
«ble in actions against directors of 
. * moneyed corporations or banks. Civil 
_ . Practice Act, § 48; § 49, subd. 4.— 
7 Litwin v. Allen, 25 N.Y.S.2d 667. 
_-—--'NY.Sup. In ‘stockholders’ derivative 
; ~ action against directors and others for 

*., accounting for profits allegedly . di- 

© verted from corporation, such of the 
defendants as were charged only as 

i -coconspirators and joint tort-feasors, 
and were not charged with receipt wi 
_. -profits, could invoke six-year limitation 
'-gtatute and not ten-year limitation 
 gtatute.. Civil Practice Act, §§ 48, 53.— 
- Singer v. Carlisle, 26 N.Y.S.2d 172, af- 
‘firmed’ 26 N.Y.S.2d 320. 


_accounting against defendants charged 
with receipt of profits allegedly divert- 
ed from corporation was subject to 
six-year statute of limitations and not 
- ten-year statute of limitations, where 
_ stockholders were really seeking money 
damages at law from defendants meas- 
‘ured in amount of money which de- 
fendants made and corporation did not 
‘make. Civil Practice Act, 8§ 48, 53. 
' Singer vy. Carlisle, 26 N.Y.S.2d 172, af- 
firmed 26 N.Y.S.2d 320. 
“A stockholders’ derivative action 
‘against directors and others for ac- 
— counting, the gist of which was im- 
proper diversion of business from cor- 
poration, "was an action for ‘waste’ 
governed. by six-year limitation stat- 
ute. Civil Practice Act, § 48.—Singer 
-v. Carlisle, 26 N.Y.S.2d 172, affirmed 
* 26 N.Y.S;2d /320. Y 


N.Y.Sup. Where mortgagor in 1923 
and 1927 erected. upon mortgaged 
- premises consisting of a 2-story resi- 
dence vaults for the storage of silk, 
and the mortgagee did not consider 
changes as being injurious to security 


ilk 


z 


' 
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noni a) 


until after fhe property had been aban- . 


doned for use as a silk manufacturing 
plant, an action by the mortgagee to 
recover for impairment of its security 
resulting from the alleged wrongful 
_ act of defendant in altering premises 
. instituted in 1940 was barred by limi- 
. tation, since the action was not upon 
a sealed instrument, but for damage 
.resulting from alleged wrongful acts 
of the mortgagor. Civil'Practice Act, § 
49, subd. 7—Syracuse Sav. Bank v. 
Onondaga Silk Co., 26 N.Y.S.2d 448, 
“175 Mise. 811. Se Th ( 

. Tex.Civ.App. A suit for the conver- 

_ sion of personal preety not filed until 
. .eight years after the conversion was 


i 


wy 


oi 
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-that land was subject to periodical 
overflows, by the Rio Grande which 

* was more than four years prior to time 

> of filing. petition. for damages on ac- 
count. of. fraud, all causes of action 


: -bavred by limitation in absence of any 
F allegations of facts. sufficient to toll the 
fe applicable statutes ,of limitation.—Tay- 
% ‘lor v. Batte, 145 S.W.2d 1116. 

aa Tex.Civ-App. Where purchasers of 
ic land diseovered before June 12, 1935, 
a 


he 


cipelas id | 


statute of limitation except the ‘right 

to an.abatement of the purchase money 
» notes. Vernon’s Ann.Civ.St! arts. 5526, 
§527.—Santa Ana Citrus Groves v: First 
Nat. Bank of Chicago, 149 S.W.2d 310. 
Error refused. , 


4 


‘bility incurred * * * 


» A stockholders’ derivative action for. 


were barred by thé two or four year . 


and continued to destroy plaintiff's 


land, but not alleging that work was. 


performed in improper manner or neg- 
ligently maintained or that it was dan- 
gerous to health or life of plaintiff, 
stated only cause of. action for dam- 
ages recoverable under constitutional 
provision prohibiting the taking. of 
private property for public use without 
adequate compensation, but where peti- 
tion showed that right of action ac- 
crued more than four years’ before 
bringing of suit, the suit was barred 
by statute of limitations. Code 1933, § 
3-1001:7" Const: jart..: Ljess-3,) par: 
Lawrence v. City of La Grange, 11 S.E. 
2d 696. 
122 


§ 
_Iowa. The statute imposing a 3-year 
limitation period on an action against 
a “public. officer” “growing out of a lia- 
the omis- 
sion of an official duty” includes a 
city, and hence barred an action in 
mandamus to compel a city and officers 
to satisfy a judgment against city in 
favor of plaintiff which ,was instituted 
more than three years after judgment 
was entered. Code 1935, §§ 11007, 
subd. 4, 11675, 12440, 12443.—Middle 
States Utilities Co. of Iowa v. City of 
Osceola,,.294 N.W. 342. 

§ 123 ; 

Cal. Where teachers re-appointed in 
August,-1933, were not given. advance 
salary ratings to which they were enti- 
tled because of outside experience, but 
teachers did not institute mandamus 
proceedings to enforce right to advance 
ratings until October, 1937, board of 
education, contending that proceedings 
were barred by statute of limitations, 
could not. complain of trial court’s ac- 
tion awarding teachers back salary and 
advance ratings for three-year period 
prior to commencement of proceedings 
and in holding that balance of teach- 
ers’ claims was barred.—Iry v. Board 
of Education of City and County of 
San Francisco, 112. P.2d 229, 17. Cal.2d 
753, prior opinion 107 P.2d 468. 

Cal, The Los Angeles charter provi- 
sion, requiring that any claim against 
the city other than for damages be 
presented within six months after the 
last item of the account or claim, has 


‘accrued, does not affect the time limi- 


tation upon the right of the widow of 
a deceased policeman to bring an ac- 
tion of mandamus in the superior court 
to compel payment of pension, since 
limitation on such action begins to run 
when the right first accrues and is gov- 
erned by the three-year statute of limi- 


tations. Code Civ.Proc. §§ 338, 356; 
St.1927, p.. 2014, § 376.—Dillon v. 
Board of Pension Com’rs° of City of 


Los Angeles, 116 P.2d° 37, prior opin- 
ion 109 P,2d 660, prior opinion 100 P. 
2d. 803. ‘ 

Cal.App. Where teachefs reappoint- 
ed in August, 1933, were not given 
advance salary ratings to which they. 
were entitled because | of .outside- ex- 
perience, but teachers did not institute 
mandamus proceedings to enforce right 
to advance ratings until Oetober, 1937, 
board of education contending | that 
proceedings were barred by statute of 
limitations gould not complain of trial 
ecourt’s action awarding teachers: back 
salary and advance ratings for three- 
year period prior to commencement of 
proceedings and in holding that bal- 
ance of teachers’ claims was barred. 
—Kry vy. Board of-Education ‘of City 


‘and County of San Francisco, 107 P.2d: 
468 


Ohio App. A mandamus action by a 


rural school district, a part of which 


has been annexed by an adjoining city 
school. district, to compel the city 


‘TH App, 113. 
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‘gchool district to assume a po 


the enforcement thereof. Gen.Code, 
286,' 286-3, 11222.—State ex rel. Bo: 
of Education of Van Buren Tp. Rur 
School Dist. v. Board of Hducation 

Oakwood City School Dist., Montgom- 


ery County, 29 N.E.2d 878, 65 Oh 
App. 273. 
Ohio App. The righ 


der the section of the Blue Sky 


‘of action un- 
é ¢ aw 
dealing with bond of dea 


Gen.Code, _ 
11224, 11226.—Gifford v. D 
Co., 29 N.E.2d 964, 65 Ohio’ 
, .§ 124 vie Wpees 
_ Gal.App. An action instituted by. 
district attorney in.county’s name ™ 
der statute to recover from a fo 
county surveyor money paid under 
invalid agreement was not an action) 
an implied contract for money had 
received to which the two-year sts 
of limitations applied nor one to 
cover money from ‘an involuntary tru 
tee to which the four-year statute ap 
plea: but it was an action based on 
iability created by statute and [ets 
three-year ‘statute was controlling, 
Code Civ.Proc. § 338, subd. 1; Pol.Code 
§ 4005b.—Marin County v. Messner 
P.2d 74, subsequent opinion 112 5 Oe ‘ 
731. 4 i A be 1 Tap aie 
€al.App. Action instituted by district 
attorney in county’s name under sec- — 
tion of Political Code to recover 
former county surveyor moneys p 
under invalid agreement was not. 
action upon’ an implied contract © 
money had and received to which t 
year statute of limitations applied, r 
one to recover money from an involw ‘ 
tary trustee wherein the four-year stat ae 
ute applied, but was as an action bus id 


Civ.Proc. § 338, subd. 1.—Marin 

v. Messner, 112 P.2d 731, prior o 

108 P.2d ‘74. eae at ; 
ply goes : ‘ 


C.C.A.Mo. An action to enforce joint- 
stock land bank stockholder’s double 
liability was barred by Missouri stat- ~~ 
ute of limitations of five years applica- 
ble to action upon liability created by — 
statute other than penalty or forfei- 
ture, though action was equitable in 
nature and laches was not shown. Fed-_ 
eral Farm Loan Act § 16, 12 U.S.C.A. 
§ 812; Mo!St.Ann. §§ 860, 862, 877, 879, 
pp. 1136, 11438, 1164.—Ball v. Gibbs, 
LS 27958" pay 

Til. The statutory limitation which 
would bar a creditor’s action against 
bank will also bar his action against 
_stockholder, to enforce constitutional 
liability, since such action is founded 
on bank’s liability. Smith-Hurd Stats. — 
e. 83, §§ 16, 17; Smith-Hurd Stats. © 
»Const; -art.-11,;.§ 6.—+Burnett v. West 
Madison State Bank, 31 N.H.2d 776,375 
Til. 402, reversing 26 N.H.2d 881, 305 — 


“Til. There is no difference or distinc- ions 
tion in’ the liabilities of final and for- 
mer bank ‘stockholders with respect to ‘ 
the time ereditors may sue them, and — ‘ 
the same rules concerning the neces-— 
sity or waiver of a demand apply to ~ 
all stockholders. Smith-Hurd Stats. | 
Const, art; 11, § 6.—Lewis v. West Side 
Trust & Savings Bank, 82 N.H.2d 907, ¢ 
S76 TI 123. : pak 
Md. A suit, instituted in 1938 by an 
insolvent bank’s receiver appointed in 
1935 to compel a deceased bank stoek- 
holder’s widow and executrix who filed 
her first administration account in 1934 
to account and bring assets into court 
to satisfy receiver’s claim for stock- 


§ 127 Lees 
holder’s statutory liability 
1935, was not barred by 
Code Pub.Gen.Laws 1924, art. 11, § 72; 


assessed in 
limitations. 


Code 1939, art. 11, § 97; 
—Segafoose v. Hospelhorn, 18 A.2d 193 
N.Y.Sup. A trust company and its 
wholly-owned subsidiary engaged in 
investment business were “moneyed 
corporations’ within terms of statute 
_ providing that actions against directors 
‘of a moneyed corporation or bank 


. must be brought within three years of 


liability was created. General Corpo- 
ration Law, § 3, subd. 5; Banking 
Law, § 2, subds. 8, 5; | Civil Practice 


Act, § 49, subd. 4.—Litwin v. Allen, 
» 25) N.Y.S.2d° 667. i : 

The special three-year statute of lim- 
itations applicable to actions against 
directors of moneyed corporations or 
ks, rather than straight six-year 


directors voted approval of or ac- 
tively participated and acquiesced in 
improper transaction after its consum- 
mation by themselves and others acting 
as officers. Civil Practice Act, § 48; 
§ 49, subd. 4.—Litwin y. Allen, 25 N.Y. 
—-*$.2d 667. ; 
_ _W.Wa.e The five-year statute of limi- 
tations applies to double liability of 
stockholders of insolvent state bank, 
beginning to run when conditional li- 
bility is converted by an official ascer- 
‘ ainment of bank’s fiscal conditions, 
and a finding that there is an existing 
. necessity for collection of the double 
' liability in order to meet bank’s indebt- 
dness, into a definite, fixed responsi- 
ility. Const. art. 11,,§ 6—IKarmers & 


erchants Bank of Morgantown . y. 
| ank of Masontown, 15. S.H.2d 569. 
2, ita § 129 

~€.0.A.0kl. An action to recover 


- double liability under Oklahoma statute 
‘oviding that state, county, township 
r eity treasurers should be liable for 
double amount of bonds or coupons 
dishonored by their refusal to comply 
with the law, was an “action upon a 
tatute for penalty or forfeiture” within 
yne-year statute of limitations, and was 
arred where not brought within that 
time. 12 Okl.St.Ann. § 95, subd. 4; 
k1.St.Ann, § 527.—Corbusier v. Hugh- 
ey, 118 F.2d 483. 

_ D.C.1l, In action on bond guaran- 

- teeing compliance with permit author- 
; ng withdrawal of alcohol for indus- 
rial use the statute of limitations re- 
t “ating to penalties and taxes would not 

B). bar recovery since action was on a 

contract. National Prohibition Act, tit. 
, 27 US.C.A. § 71 et seq.; Revenue 
ce, 1926, § 900(3), 26 U.S.C.A.Int. Rev. 
Acts; Denatured Alcohol Act, 26 U.S.C. 
A.Int.;Rev.Code, §§ 3070, 3072, 3073.— 
U. S. v. Van Schaack Bros. Chemical 
Works, 33 F.Supp. 822. 
- p.C.La. Where emergency crop loan 
was made by Farm Credit Administra- 
tion to farmer and partnership pur- 
chased cotton crop of that year with- 
out regard to recorded crop pledge, 
action by United States against bor- 
+ rower and partnership to recover back 

¢ amount of the loan was not a ‘‘crimi- 

nal action’? but was purely civil. in 
ure, and hence plea as to limitation 
of five years was inapplicable. Act 
_ Feb. 23, 1934, 48 Stat. 354; 28 U.S. 
“GA. § 791.—U. §. vy. Fontenot, 33 F. 

Supp. 629. ‘ 

+ D.C.N.Y. An action against the own- 
er of steamship to recover penalties 
_ for permitting licensed officers to work 
more than eight hours per day in vio- 
 jation of Code, section 673, was gov- 
« erned by section 791 fixing a five-year 
limitation period for penalties accruing 
under the laws of the United States, 
and not by section 711 prescribing a 
two-year period of limitation for “all 
penalties and forfeitures imposed by 
this chapter for the recovery whereof 
no specific mode is provided’, notwith- 

standing that sections 673 and 711 

were placed in chapter 18, Tit. 46 of 

the Code, since such compilation could 
_ not make applicable to the recovery of 

the penalties provided by section 678, 

the period of limitation derived from 
a section 711. 28 U.S.C.A. § 791; 46 U.S. 


CA; §§ 673, 
Line, 33 F.Supp. 833. _ 


art. 57, § 3. 


the discovery of facts under —which ' 


D.C.N.Y. The statute requiring suits 


or prosecutions for any penalty or for- — 


feiture, pecuniary or otherwise, accru-. 
ing under laws of the United States to 
be commenced within five years from 
time when penalty or forfeiture oc- 
curred, did not.apply to an action by 
United States to cancel certificate of 
naturalization. 28 U.S.C.A. § 791; Nat- 
uralization Act, § 15, 8 U.S.C.A. § 405.— 
U. S. v. Brass, 37, F.Supp. 698. 

: . § 133 ; 


D.C.Idaho. An action for damages 
resulting from alleged conspiracy to 
hinder and prevent by legal proceed- 
ings the collection of a debt owing to 
plaintiff was governed by Idaho stat- 
ute requiring an action founded in 
fraud. to be brought within three years 
after accrual thereof, unless the facts 


constituting. the fraud were not dis- 
covered until later. Code Idaho 1932, 
§ 5-218.—Aker y. Sears Roebuck & 


Co., 38 F.Supp. 741. 

Cal.App. An action for damages for 
fraud, through which plaintiff claimed 
to have been induced to transfer to 
defendant plaintiff’s interest in a res- 
taurant business, was governed by 
three-year statute of limitations con- 
cerning actions for relief on ground of 
fraud.” Code Civ.Proec. § 338, subd. 4. 
—Karallis v. Shenas, 107 P.2d 395. 

Cal.App. Where creditor claiming 
that debtor fraudulently transferred 
property obtains judgment, levies upon 
property fraudulently conveyed and 
then purchases-it, he may then bring 
an action to remove the cloud on his 
title, and in such case, rules governing 
quiet title actions are controlling and 
three-year statute of limitations apply- 
ing to fraud actions is inapplicable. 
Code Civ.Proc. § 3838, subd. 4.—Rich- 
ardson vy. Michel, 113 P.2d 916. 

Iowa. An action to set aside a con- 
veyance as fraudulent is barred within 
five years after the cause of action ac- 
Pape Ore es vy. Spaulding, 294 N.W. 

Iowa. Cause of action to recover 
plaintiff's share in estate, allegedly ob- 
tained from plaintiff by fraud of de- 
fendants, did not accrue until plaintiff 
examined deposit box and discovered 
that her securities and part of her 
funds comprising her share in estate 
were missing, but suit to recover them 
was barred by 5-year limitations, where 
suit was not commenced until about 
seven years after discovery of the 
alleged fraud. Code 1939, §§ 11007, 
subd. 5, 11010—Buhman y. Oltrogge, 
294 N.W. 788. 


_N.Y.App.Div. The six-year statute of 

limitations applicable to an action to 
procure a judgment on the ground of 
fraud applies only to eases of actual 
fraud where the proof of fraud is essen- 
tial to a recovery, and has no applica- 
tion to constructive frauds. Civil Prac- 
tice Act, § 48, subd. 5.—Nasaba Corpo- 
ration v. Harfred Realty Corporation, 
27 N.Y.S.2d 166, 261 App.Div. 695. 

The complaint in a judgment credi- 
tor’s action commenced more’ than six 
years after entry of judgment relied 
on could not be considered as a credi- 
tor’s bill in equity where none of the 
relief characteristic of such an action 
was demanded. Civil Practice Act, § 
48, subd. 5.—Nasaba Corporation v. 
Harfred Realty Corporation, 27 N.Y.S. 
2d 166, 261 App.Div. 695. 

N.Y.Sup. Stockholders’ secondary 
causes of action for conspiracy to 
cause expiration of statutory time to 
bring actions for wrongs done to cor- 
poration by settling stockholders’ pre- 
vious actions based on such wrongs 
with corporate funds were: barred by 
six-years statute of limitations, not 
ten-years statute, though complaint al- 
so prayed that discontinuances of pre- 
vious actions be set aside and plain- 
tiffs substituted thérein, as corporation 
had adequate legal remedy at all times 
since alleged settlements. Civil Prac- 
tice Act, 48.—Druckerman y. Har- 
bord, 29 N.Y.S.2d 370. 

Ohio App. The right of action under 
the section of the Blue Sky Law deal- 
ing with bond of dealers and salesmen, 


may be brought within two years 


subject to statutes relating to pro- 


ceedings to reverse, vacate, or modify 


judgments in the court in which, they 
were rendered. 12 OkI.St.Ann. $3 95, 
1031, 1038.—Harjo v. Johnston, 104 P. 
2d 985. } om 

Okl. An equitable action to set aside 
a judgment and subsequent orders in- 
duced by the extrinsic fraud of the 
successful party was governed by the 
two-year limitation statute, and the 
cause of action was not barred where 
the action’ was brought about six 
months after. discovery of the fraud. 
12 Okl.St.Ann. § 95, subd. 3.—Kauff- 
man v. McLaughlin, 114 P.2d 929. 
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Cal.App. Where complaint in action 
to set aside fraudulent transfers of 
property was based entirely upon 
fraud, the action came within provi- 
sion of Code of Civil Procedure requir- 


after discovery of fraud, and was not. 


ing an action: for relief on ground of — 


fraud to be brought within three years. 
Code Civ.Proc. § 338, subd. 4.—Rich- 
ardson v. Michel, 113 P.2d 916. 

Ga. A suit for cancellation of deed 
to land must ordinarily be brought 


within seven years, where plaintiff is” 
not in possession and has never been. — 


—Hadaway v. Hadaway, 1 8.B.2d 874. 

Ky. An action to set aside new note 
and mortgage executed in consideration 
of setting aside judgment previously 
obtained on original note and’ mort- 
gage executed 24 years before, and of 


dismissal of action thereon, was barred — 


by limitations against the original ob- 
ligations, since the action must be 
treated as having exclusive purpose of 
setting aside the original ‘obligations in 
order to destroy consideration for: the 
new ones. Ky.St. §§ 2515, 2519.—Bohn 
v. German Protestant Orphans Home 
Co., 142 S.W.2d 167, 283 Ky. 509. : 

Wash. Where corporation trans- 
ferred personalty to defendants under 
an. unlawful preference on March 14, 
1933, at which time corporation was 
insolvent, a cause of action by corpo- 
ration’s creditors, other than defend- 
ants, to set transfers aside acerued on 
date of transfers, although creditors 
had not reduced their claims to judg- 


ments, and ordinary statute of limita- 


tions was applicable to suit to get 
transfers aside, and the statute was 
not tolled until appointment of a re- 
ceiver. Rem.Rey.Stat. §§ 165, 5831—1. 
—Peeples v. Hayes, 104 P.2d 305. 
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Ill.App. In mandamus action by city 
aldermen to compel payment of balance 
of salaries, on ground that attempted 
reduction of salaries violated constitu- 
tion, defense of the statute. of limita- 
tions could not be sustained where to 
sustain 
nugatory the constitutional prohibition 
against reducing salaries. Smith-{Ilurd 
Stats.Const. art. 9, § 11.—People ex rel. 
Northrup v. City Council of City of 
Chicago, 31 N.E.2d- 337, 308 Ill.App. 
284, transferred People ex rel. North- 
rup v. City of Chicago, 28 N.E.2d 85, 
374 Ill. 94. \ 

Iowa. The general statutes of lim- 
itation are applicable to the action of 
mandamus.—Middle States Utilities Co. 
ol Tome. v. City of Osceola, 294. N.W. 


Tenn. Under express statutory pro- 
vision the word ‘‘action” as used in the 
chapter of the Code relating to limi- 
tation of actions includes’ motions, 
Code 19382, § 8578.—Morris Plan Bank 
v. Scott, 144 S.W.2d 741. : 
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C.C.A.Ill. An action by receiver of 
defunct national bank located in Tli- 
nois against stockholders to colleet in- 
terest on assessments against them 
Was on a superimposed liability’ which 
the Illinois law did not recognize, and 


such defense would. render. 


~~ eould not be construed as an action 


arising out of a contractual obligation, 
so as _ to fall within Illinois ten-year 
statute of limitations; instead of five- 
year statute of limitations. 12 U.S.C. 
A. § 64; Smith-Hurd Stats.Ill. c. 83, §§ 
16, 17.—Garvy vy. Wilder. 121 F.2d 714. 

Cal.App. An action for damages re- 
sulting from alleged plagiarism of 
moving picture scenario was an action 
sounding in “tort”, to which the two 
year limitation statute was applicable, 
since the property forming basis of the 
action was ‘‘incorporeal” and was not 
“goods and chattels’ nor “personal 
property” within the three year limi- 
tation statute. Code Civ.Proc. §§ 338, 
subd. 3, 339, subd. 1.—Italiani v. Me- 
tro-Goldwyn-Mayer Corporation, 114 P. 
2d 370. 

The word “liability” as used in two 
year limitation statute, applicable to 
actions on liability not founded upon 
instrument in writing, includes respon- 
sibility for torts and is applicable to 
all actions at law not specially men- 
tioned _in other portions of the statute. 
Code Civ.Proc. § 339, subd. 1.—Italiani 
v. Metro-Goldwyn-Mayer Corporation, 
114 P.2d 370. 

_Ga. Four-year~ statutes of limita- 
tiens were not applicable to action for 
recovery of land by equitable owners 
thereof against executor and devisees 
of. deceased holder of security interest 
therein, Code, §§ 3-706, 3-711, 3-1002, 
oc vy. Aldridge, 15 S.H.2d 


Tl.App. An action based upon a 
judgment rendered in another state is 
a “civil action’’ within statute provid- 
ing that all civil actions not otherwise 
provided for shall be commenced with- 
in five years after cause of action ac- 
erues. Smith-Hurd Stats. ¢c. 83, § 16.— 
Truscon Steel Co. of Canada, Limited, 
Tene ae 28 N.E.2d 623, 306 Ill.App. 
180. 


Ill.App. An action for compensation 
for services rendered not based upon 
a written contract mustg be brought 
within five years. Smith-Hurd Stats. 
ce. 83, § 16.—Harry Goldstine Realty 
Co. vy. City of Chicago, 29 N.H.2d 283. 
306 Ill.App. 556. 


Il.App. The five-years statute of 
limitations, governing civil actions, not 
otherwise provided for, to enforce pri- 
vate rights, is inapplicable to manda- 
mus proceeding to compel village to 
levy Supplemental assessments, ordered 
by county court to pay deficiencies in 
amounts of special assessments to pay 
bonds issued to petitioner in payment 
for construction of water mains and 
sewers under contract with village. 
Smith-Hurd Stats. ec. 24, §§ 761, 790; 
ec. 83, § 16.—Roberts v. Village of Ly- 
ons, 29 N.H.2d 857,307 Ill.App. 36. 

Il.App. An action to collect amounts 
due to plaintiffs, under provisions of 
statute relating to relief of the blind 
was a “civil action not otherwise pro- 
vided for’ and was governed by the 
5-year and not the 10-year statute of 
limitations, so that the plaintiffs’ re- 
covery was limited to unpaid benefits 

' which had become due within five years 
preceding filing of suit. Smith-Hurd 
Stats. ec. 23, § 279 et seq.; c. 88, §§ 16, 
17.—People ex rel. Powles v. Alexan- 
fo County, 35 N.H.2d 92, 810 IlLApp. 


La. A suit by a mortgagee against 
mortgagor for delinquent taxes paid on 
mortgaged property, pursuant to provi- 
sion in mortgage that, if mortgagor, 
should fail to pay taxes, mortgagee 
should pay taxes and mortgage would 
secure reimbursement, was not a “suit 
to recover taxes’, so as to be barred by 
the prescription of three years, but was 
subject only to the prescription of ten 
years, even though mortgagee obtained 
a subrogation from tax collector. Civ. 
Code, art. 3544; Act No. 26 of 1886, § 
i) Act No. 170 of 18985 §" 89, as 
amended by Act No, 228 of 1932, § 2; 
Const. 1921, art. 19; § 19.—WFirst Fed- 
eral Savings & Loan Ass’n of Shreve- 

ort v. Blanchard, 197 So, 280, 195 La. 
B97, annulling 197 So. 277. 

La. In suit for an accounting and 
liquidation of a partnership, pleas of 
prescription of three and five years on 
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LIMITATIONS OF ACTIONS 
round that partnership had ended in 
ovember, 1924, and that suit was not 

filed until May 1, 1929, were properly 

overruled since such suit was a per- 
sonal action prescribed by 10 years.— 


‘Joyner v. Williams, 200 So. 815, 197 


La. 43. 

La.App. Where instrument provided 
that purchaser of land would pay tax- 
es, and if not vendor should pay’ them, 
and that property was specially mort- 
gaged to secure reimbursement, and 
vendor paid city taxes for 1932, and 
obtained no certificate of subrogation 
from city, vendor actually paid and ex- 
tinguished the obligation, and personal 
claim for reimbursement arose which 
was prescribable only by ten-year stat- 
ute. Civ.Code art. 3544.—First Federal 
Savings & Loan Ass’n of Shreveport v. 
Blanchard, 197 So. 277, annulled 197 
So. 280, 195 La. 697. 

Mich. The six-year statute of limita- 
tions applicable to personal actions was 
applicable in action to enforce bank 
stockholder’s statutory liability. Comp. 
Laws 1929, §§ 11945, 13976—Walper v. 
Knowles, 295 N:W. 363, 295 Mich. 687. 

N.Y. Where gains allegedly received 
by corporate directors through breach 
of their fiduciary duties did not ex- 
ceed correlated losses suffered by cor- 
poration, no accounting was necessary, 
and statute\ of limitations which con- 
trols remedy at law would be applied, 
rather than 10-year statute of limita- 
tions. Civil Practice Act §§ 48, 53— 
Jno. Dunlop’s Sons v. Dunlop, 34 N.E. 
2d 344, 285 N.Y. 333, affirming 18 N. 
Y.S.2d 818, 259 App.Div. 238, reversing 
14 N.Y.S.2d 452, 172 Misc., 66. 

N.Y.App.Div. A trust company prof- 
iting indirectly from purchase of fac- 
tory property by company of which 
trust company had fiduciary control, 
by receiving money from persons 
whose debts to trust company were 
otherwise uncollectible by trust com- 
pany, or difficult to collect, was. “‘trus- 
tee of a constructive trust’ of the mon- 
eys received by trust company, thus in- 
directly, from the purchase moneys, 
and was subject to action in equity 
for an accounting, but not to action at 
law for money had and received, and 
ten-year statute of limitations and not 
six-year statute of limitations was ap- 
plicable, Civil Practice Act, §§ 48, 53.— 
Chance v. (Guaranty Trust Co. of New 
oe 21 N.Y.S.2d 356, 260 App.Div. 


N.Y.Sup. The ten-year statute of 
limitations applies to all equitable ac- 
tions. Civil Practice Act, § 53.—Mint- 
zer v. Windsor Lamp Mfg, Co., 23 N.Y. 
S.2d 990, 175 Mise. 551. 


N.Y.Sup. The failure of trustee un- 
der mortgage to obtain the funds sal- 
vaged from released property was not 
a violation of-any expressed covenant 
in mortgage barred in twenty years, 
but was'a breach by “negligence” of 
implied duty created. by law and im- 
posed on trustee, and hence action 
therefor would be barred by ten-year 
and not six-year statute of. limitations 
were it not for fact that action for 
money damages was the only remedy 
provided by mortgage and such reme- 
dy was sufficient.—Savings Bank of 
New London v. New York Trust Co., 
27 N.Y.S.2d 968. 


N.D. In an action to foreclose a 
chattel! mortgage executed according to 
statute, the 10 year limitation statute 
containing the general blanket provi- 
sion that an action for relief not other- 
wise provided for must be commenced 
within 10 years after the cause of ac- 
tion shall have accrued, is applicable 
and not the 6 year statute of limita- 
tions, applying in case of an action on 
a contract, obligation. or liability, ex- 
press or implied, except those men- 
tioned in the statute dealing with 
mortgages on personalty. Comp.Laws 
1913," §§ 9738538, 7345, subd: 1, 73815 
Comp.Laws 1913, § 6762, as amended 
by Laws 1927, c. 175.—Baird vy. Bar- 
tholomay, 294 N.W. 367. 

Tenn. An action on a note contain- 
ing indorsement “I give for security 
in case of death or failure:to pay this 
note, the following items” listing sev- 


§ 147 


eral items of personalty commenced 
more than nine years after note was 
due and unpaid was barred by the six- 
year statute of limitations applicable 
to actions on contracts ‘not otherwise 
expressly provided for,’ and the ten- 
year statute of limitations applicable 
to ‘real actions was not applicable. 
Code 1932, §§ 8590, 8600.—Montgomery 
v. Wolfe, 148 S.W.2d 717 

Where note had indorsed on back 
“T give for security in case of death 
or failure to pay this note the follow- 
ing items” listing several items of per- 
sonalty, action on the note commenced 
some nine years after its maturity was 
barred by the six-year statute of limi- 
tations, and right to enforce lien on 
personalty was barred by_ three-year 
statute of limitations. Code 1932, §§- 
8600, 8598.~Montgomery v. Wolfe, 143 
S.W.2d 717. ia 

Tenn. The statute providing a ten-. 
year period of limitations for all cases 
not expressly. provided for is applicable 
to an Action under statute providing for 
the recovery of costs against the suc- 
cessful party to an action when the 
costs cannot be collected from the de-. 
feated party against whom taxed. Code 
1932, §§ 8601, 9098, 9099.—Morris Plan 
Bank. v. Scott, 144 S.W.2d 741. 

In the ten-year statute of limitations, 
the words “and all other cases not ex- 
pressly provided for’ taken in con- 
nection with the opening section of the 
article in which both sections appear, 
which provides that. all civil actions, 
except those embraced in the foregoing 
article,. shall be connected within the 
periods prescribed in the chapter, un- 
less otherwise expressly provided, indi- 
cate a legislative intent to prescribe a 
bar for all suits, whether specifically 
mentioned or not. Code 1932, §§ 8592 
8601.—Morris Plan Bank v. Scott, 144 
S.W.2d 741. } ‘ 

Tex.Civ.App. The four-year statute 
of limitations is applicable to a suit to 
cancel a deed on ground of insanity of 
grantor. Vernon’s Tex.Civ.St.1936, art. 
ye Ramee aa v. Tipton, 142 S.W.2d 
421. 

Where grantor’s alleged cause of ac- 
tion to cancel trust deed, on ground of 
grantor’s mental incapacity, accrued 
contemporaneously with execution of 
deed, if grantor was not insane when 
cause of action accrued, grantor’s cause 
of action became barred by limitations 
four years thereafter. Vernon’s Tex. 
Civ.St.1936, arts. 5529, 5535.—Kimmell 
v. Tipton, 142 S.W.2d 421. 

Tex.Civ.App. The 4-year statute of 
limitation applies as a bar against a 
suit constituting a direct attack upon 
a void judgment, and the 2-year limita- 
tion statute has no application. Rev. 
St.1925, arts.. 2236, '5529.—Smith vy. 
Lightfoot, 143 S.W.2d 151. ; 


Tex.Civ.App. A suit to set aside a 
judgment for land entered against 
plaintiff which was not filed until eight 
years after rendition thereof was 
barred by limitation in absence of any 
allegation: as to plaintiff's lack of 
knowledge of judgment at time of ren- 
dition, where it affirmatively appeared 
from plaintiff’s pleadings that he at 
all times thereafter knew all the facts 
assigned as grounds for setting the 
judgment aside—Taylor v. Batte, 145 
S.W.2d 1116. 

Tex.Civ.App. ,A suit brought for the 
purpose of cancelling a written instru- 
ment, such as a deed, is governed by 
the statute providing that every ac- 
tion other than for the recovery of 
realty, for which no limitation is other- 
wise prescribed, shall be brought with- 
in four years next after the right to 
bring the action shall have accrued. 
Vernon’s Ann.Civ.St. art. 5529.—Hall vy. 
Miller, 147 S.W.2d 266, error dismissed, 
judgment correct. 

Tex.Civ.App. Where signatures of 
owners of realty on deed were secured 
as the result of a fraudulent trick de- 
signedly planned to accomplish that 
result, and the grantee was a member 
of the conspiracy entered into for the 
accomplishment of that unlawful re- 
sult, there arose a “constructive trust’, 
and grantee took title ex maleficio and 
held legal title for the benefit of gran- 
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tors who retained the equity and hence 
 grantors’ action to recover title and 
uf possession to the realty, though 
brought about eight years after they 
discovered the fraud, was not barred 
by four-year limitation statute ordi- 
3 narily applicable to an action to cancel 
~ a deed. Vernon’s Ann.Civ.St. art. 5529. 
—Hall y. Miller, 147 S.W.2d 266, error 

ve dismissed, judgment correct. 


: 


: ' Tex.Civ.App. The statute providing 
that suits on an administrator’s bond, 
‘shall be commenced and _ prosecuted 
within four years next after discharge 
of administrator was not applicable to 
a bill of review proceeding to set aside 
administratrix’ final account for alleged 
fraud, but applicable statute in such 
proceeding was statute providing that 

actions other than for recovery of real 

estate, for which no limitation is other- 

-_-wise prescribed, shall be brought with- 

in four years next after right to bring 

the same shall have accrued. Vernon’s 

- Ann.Ciy.St. arts. 5528, 5529.—Mills v. 

- Baird, 147 S.W.2d 312, error refused. 

ih Tex.Civ.App. 

of limitations applies to suits for ref- 

- ormation of deed on ground of fraud, 
by striking mineral reservation provi- 

~ . ston therefrom... Rev.St.1925, art. 5529, 
( —Bell v. Esterak, 150 S.W.2d 301. ° 

Yex.Civ.App. Holders of royalty in- 

terest in oil, gas and minerals under- 

Tying Jand covered by prior trust deed 

_ eould protect royalty interest by pay- 

~~ ment of indebtedness secured by trust 

deed prior to trustee’s sale, and after 
trustee’s sale, such holders had at 
most a mere “equity of redemption” 

_. which was lost by laches and four- 
~ year statute of limitation. Vernon’s 

- Ann.Civ.St. art... 5529.—Countiss _ v. 

. 151 S.W.2d the error dis- 


i 
a 
‘ 


ne 


plaintiffs in partition suit, claiming a 


of the former owners on the theory 
that land was community property of 
_ the 
and 
executed by the husband and wife con- 
veying such land to trustee cancelled or 
set aside was an “equitable proceed- 
ing” governed by the four-year statute 
of limitations. Vernon’s Ann.Ciy.St. 
art. 5529.—Cushenberry v. Profit, 153 
\, _§.W,2d 291, error refused. 

Wa. The statute prescribing limita- 
tion of “Every personal action, for 
which no limitation is otherwise pre- 
seribed”’, had no application to an 
equitable suit’ for the enforcement of 
-a charge or lien upon land, where no 
personal liability was sought to be 
enforced and where a deficiency could 
not be converted into a judgment in 


Perron under whom they claimed 


. 
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- personam, Code 1919, § 5818.—Gilley 
v. Nidermaier, 10 S.W.2d 484, _ 
‘ noe § 148 
Cal.App. It is not incumbent upon 


one who has been defrauded to go into 
eourt and séek relief, but he may abide 
- his time and ~when enforcement is 
sought excuse himself from perform- 
ance by proof of fraud, and neither a 
limitation statute nor doctrine of laches 
will operate to bar defense.—Stiles vy. 
‘Bodkin, 111 P.2d 675. 
Right of makers to defend action on 
ye note on ground of fraud could not be 
‘4 barred by. laches or by limitation.— 
1 Stiles v. Bodkin, 111 P.2d 675. 
Fla. In suit to foreclose mortgage 
securing notes for money loaned, de- 
fendants were not compelled to ask for 


<a 


-_ Comp.Gen.Laws 1927, §§ 4663, 6942.— 
Meee y. L. P. Kaufman, Inc., 198 So. 

794, 

A defense should be as long-lived as 

; cause of action.—Beekner v. L. P. Kauf- 
ss man, Inc., 198 So. 794. 

_Fla. The statute of limitations does 
not operate against a defense of usury. 
—Tucker v. Crown Corporation, 200 
Bo. 844. 

In foreclosure proceeding, trustee in 
bankruptcy and judgment creditor of 
mortgagee were entitled to interpose 


ae ' forfeiture or penalty on ground of us- 
* . ury, but were justified in pleading us- 
o , ury as simple defense, though such af- 
" —_—_— firmative relief would have been barred 
4 by two-year statute of limitations, 
} 


The four-year statute 


er husband, sought to have a deed. 


‘tion, 


“missioners’ court in 
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Kan. In mortgage foreclosure suit, 
cause of 
ant’s sepa 
ment of mortgage by mortgagee’s fraud ut of. uae ; 
perpetrated over four years before filing was barred by limitations prior to com- 
of answer, was barred by two-year stat- mencement of action on note, since any 
ute of limitations. Gen.St.1935, 60-306. action on cause of action growing out 
—Nelson y. Gossage, 107 P.2d 682, 152 of the independent transaction would be 
Kan. 805. : a “set-off” which because of statute 
Kan. Under statute providing that cannot be set up after statute of limita- 
when a right of action is barred by the tions has run, and not a pure defense 
provisions of any statute, it shall be which may be set up though statute of 
unavailable either as a cause of action limitations has run, Gen.St.1935, 60- 
or ground of defense, a barred cause of 313.—McCarthy v. Sink, 107 P.2d 790, 
action cannot be used as a set-off or 152 Kan. 659. | : ‘ F 
counterclaim, or for the purpose of ob- Pa.Com:Pl. <A claim appearing upon. 
taining affirmative relief, but may. be itg face to be barred by the statute of 
applied to matters of pure defense, limitations cannot be used as a set-off 
Gen.St.1935, 60-313.—McCarthy y. Sink, without evidence to take it out of the 
107 P.2d 790, 152 Kan. 659. statute—National Bank of, Fayette 
Miss. Where title of person in undis- County y. Valentich, 4 Fay.L.J. 155 
puted possession. of land is brought in- Tex.Civ.App. In | stockholder’s | 
to question, such person can set forth against corporation. upon open, account 
any equitable defense in favor of his and upon notes, wherein stock accounts 
right to the property, and ‘statute of representing alleged indebtedness of 
limitations will not run so as to pre- stockholder to corporation for’ stock 
vent him from setting forth such de- were pleaded by corporation as a set- 
fense——McLendon vy. McGee, 198 So. off against stockholder’s, claims, stat-. 
725. : : i ; ute of limitations was inapplicable to 
Tex.Civ.App. In suit to recover real- bar the stock accounts. Vernon’s Ann, 
ty subject to an oil and gas lease’ Civ.St. art. 5526.—Stagal. Oil Co. Vv. 
which plaintiff. and his predecessors Bartholomew, 144 S.W.2d 1012, error 
had contracted to convey to defend- dismissed by agreement, ‘ : 
ant, amounts alleged in  defendant’s Tex.0iv.App. Where defensive mat-. 
pleas of payment and failure of con- ter constitutes independent cause of 
sideration, representing value of per- action and does not go to foundation 
sonalty removed from lease, which of plaintiff’s claim, it cannot operate’ 
plaintiff had agreed to credit on pur- ag reduction of demand, except by way 
chase price, and value of pipe removed of _ set-off and counterclaim, which 
from wells before execution of contract plaintiff may avoid under proper plea 
of purchase of lease knowledge of of limitation, but where it is purely 
which defendant alleged was fraudu-. defensive and operates merely as nega- 
lently concealed from him, were not tion of plaintiff's demand, statute of 
subject to the two and four year stat- limitations d@es not apply.—De Witt v.. 
utes of limitations. Yernon’s Ann.Civ. Kent County, 148 S.W.2d 218, error 
St. art. 5520.—Hinds v. Biggs, 142 S. dismissed, | 


W.2d 902. “ i 
LE poe Va. A defendant exchanging realty 

The statute of limitations is not with borrower and assuming, F ement. 
available as a bar to a defense of of borrower’s obligation to lender and 


fraud or mistake, failure of considera- 
waiver and estoppel, usury, or 
payment, regardless whether payment 
was made with money, personalty, or 
Palera ite rt aes v. Biggs, 142 S.W.2d 


taking notes from borrower, and inter- 
posing in lender’s suit on assumed ob- 
ligation a special plea of set-off set- 
ting up failure of consideration for as- 
sumption of obligation in that borrower 
had not paid notes, stood in the posi-. 
Tex.Civ.App. Where defensive mat- tion of a “plaintiff” bringing an action ~ 
ter constitutes independent cause of ac- against 
tion and does not go ‘to foundation of motes, and hence lender could assert — 
plaintiff’s claim, it cannot operate as aS a defense to special plea of set-off, | 
reduction of demand, except by way of that notes were barred by statute of 
set-off and counterclaim, which plaintiff imitations, and defendant was not re-) 
may avoid under proper plea of limita- lieved of liability on assumed obligation: 
tion, but where it ig purely defensive by borrower’s failure to pay notes, 
and operates. merely as negation of where notes, being due more -than five 
plaintiff's demand, statute of limita-.. years before failure of consideration 
tions does not apply.—De Witt v. Kent «was set up, were barred by limitations. 
County, 148 S.W.2d 213, error dis- Code 1919, $§ 5143, 6141-6150.—Neely 
missed, judgment correct. _ ¥. White, 14 S.E.2d 337, 177 Va. 358. 
In action against county and officers’. - SeTbl ss wee r 
thereof on warrants issued by com-'/ N.Y.Sup. A complaint stating a cause - 
; part payment for of action in equity and also a cause of . 
road machinery, two and four years, action at law is controlled by the 
statutes of limitations did not apply statute of limitations applicable to the 
to defenses of failure of consideration cause of action -at law.—Mintzer_ y,. 
for warrants and breach of seller’s Windsor Lamp Mfg. Co., 23 N.Y.S.2d 
warranty of machinery, as such de- 990, 175 Mise. 551 , Rit 
pene A purely defensive and could ; § 152 | 
per rative rig a : 
operate only to negative right asserted U.S.Ark. The words “after the cause 


Fee Tee gSATBEE of aston. shalt "accrue in’ Asana 
ary 2 TEs ; % : e, providing. that an action mus 
e Witty. Bent County, 148°S.W.2a “be commented within uthree years after 


2138, error dismissed, judgment correct * 
Tox. Civ, 5 ; i ., the cause of action shall accrue, have 
ex.Civ.App. Where subject matter their usual meaning and refer to a 


of defense arises or grows out of plain- 5 : 
une demand’ and if intrinsically of a Ponsa DEDAIR, fe pdOe Hatin 
efensive ;mature\ and could operate. ‘Ray’ ‘ei e.Ct. 473, revyersine Mufhallow: 


only to negative rights asserted b ‘ 
plaintiff to recover’ upon the demant: yee Poly cata y See at branes 


statute of limitations is not applicable , jee | 
uae h wie : : C.C.A.Minn. A cause of actio e- 
Tenison v. Wilson, 151 S.W.2d 327, crues for. purpose. of. limitations. Et 


error dismissed. time that action thereon can be com- 
menced.—Pettibone* -v, Cook County, 
Minn., 120 F.2d 850, affirming 31°F. 
Sunp. 88h. | ; ; 
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Kan. Under statute providing that 
when a right of action is barred by the “a 
provisions of any statute, it shall be Ct.Cl. Whatever the form of action 
unavailable .either as a cause of action statute of limitations begins to run as 
or ground of defense, a barred cause soon as right of action accrues, and 


aren, set up in one defend- an independent transaction as.a de- 
te answer, alleging procure-. fense,, wheré’defendant’s cause of ac- — 
tion growing. out of. such transaction 


suit © 


judgment correct. ae 


borrower for failure to pay - 


1 


f 


: 


; 
. 


re 


ee vee. S237 F.Supp. 


n ground that 


men 
et itations, | 
tained until all installments fell due. 
Code Tenn.1932, §§ ays _8604.—Brown 
al. A cause of action ‘‘accrues” 
when a suit may be maintained there- 
on and the statute of limitations be- 
gins to run at that time.—Dillon v. 
Board of Pension Com’rs of City of Los 
_ Angelés, 116 P.2d 37, prior opinion 109 
P.2d:. 660, prior opinion 100 P.2d 808. 
- Cal. Where police officer committed 
suicide in April, 1934, and within six 
months widow made application to the 
Los Angeles Board of Pension Com- 
missioners for pension which applica- 
tion was denied on February 26, 1935, 
mandamus proceeding ommenced on 
December 5, 1938, to require Board to 
award widow a pension’ was barred by 
three-year statute of limitations, since 
upon death of husband widow _ had 


_ power to apply immediately to Board 


for a pension and to bring mandamus 
-action on its failure to comply and her 
~ eause of action therefore- “accrued” at 
- the time of death of her husband which 
exclusive of time Board. deliberated 
was more than three years before ac- 
tion was commenced. . Code Civ.Proc. 
- §§ 338, 356; St.1925, p. 1086, § 183, as 
amended by St.1927, p. 2023,—Dillon 
v. Board of Pension Com’rs of City of 
Los Angeles, 116 P.2d 37, prior opinion, 
pe P.2d 660, prior opinion 100 P.2d 
803. 

The Los Angeles charter provision 
requiring that any claim aguinst the 
city other than for damages be pre- 
sented within six months after the 
last item of the account or claim has 
accrued does not require a claimant to 
make a succession of claims for pension 
every six months in order to keep 
alive his right’ pending court action, 
but requires the filing of only one claim 
with the Board of Pension Commis- 
sioners, and if the claimant does so 
and his claim is refused he may there- 
after maintain mandamus action in 
superior court within three years from 
time when right first accrued. Code 
Civ.Proc. §§ 338, 356; St.1927, p. 2014, 
§ 376—Dillon v. Board of Pension 
Com’rs of City of Los Angeles, 116 P. 
2d 37, prior opinion 109 P.2d 660, prior 
opinion 100 P.2d 803. .- , ey 
; Colo. 
of unincorporated local camp of benev- 
-olent association for themselves an 
for all other members of such camp to 
“set aside a yoid conveyance of realty 
belonging to the camp-was not. barred 
under seven-year statute of limitations 
merely because of the lapse of seven 
years from date of sueh conveyance 


. Without the existence. of. the other re-. 


- quirements of the ‘statute providing 
“that one who in good faith enters upon 
f : 


property under a conveyance giving ° 


color of title and pays taxes for seven 
-years may continue undisturbed and 
hold according to the purport of ,in- 
strument of conveyance under which 
he holds. °’35° GS.A..c. 40, § 143.— 
Loveland Camp No. 83, W. O. W. Vv. 
Woodmen Bldg. & Benev. Ass’n, 116 
Pi2d 1952. ea 9 
Ill.App. The statute yof limitations 
begins to run from the time a cause 
of action accrues.—Hart,v. Duncan, 29 


N.E.2d 868, 307 Ill.App.. 237. \ 

Mo. As respects when statute of hm- 
itations’ begins to run-against a suit 
to establish -heirship, the cause of ‘ac- 
‘tion “acerues” when the plaintiff’s. sta- 
tus as an heir-or rights incident to such 
‘a status are*denied.—Foster v. Petree, 
149, S.W.2d° 851, transferred 141 S.W. 
5-20) 131. , ‘ 

N.Y.App.Div. Where . alleged — oral 
agreement at termination of lease on 
September 30, 1931, that landlord was 
to hold tenant’s furniture and furnish- 
ings and use them in furnishing, apart- 
ments, and would account to tenant for 
additional rent thus received, and that 
landlord would not sell tenant’s belong- 
ings without his consent, and, if sold, 
the proceeds would be applied on ac- 


bt could not have been main-— 


An action by certain members - 


600, 197 -S.C, 458. 


\ 


N.Y.App.Div. Where employee in 
New York City clerk’s office who, to- 
gether with co-employee having seniori- 
ty rights and other employees in the 
same competitive class of civil service, 
Was suspended, was successful in his 
proceeding for reinstatement, co-em- 
ployee’s proceeding to oust employee 


-and to be reinstated to position he was 


holding, instituted within four months 
of demand upon and refusal by Civil 
Service Commission to place co-em- 
ployee’s name on: preferred list ahead 


of employee and within four months of 


employee’s reiristatement, was not bar- 
red by_ statute.’ Civil Practice Act, § 
1286; Civil Service Law, § 31.—O’Con- 
nell v. Kern, 28 )N.Y.S.2d 291, 262 App. 
Div. 183. : 

Where employee in New York City 
elerk’s office who, together with co-em- 
ployee having seniority rights and oth- 
er employees in the same ‘competitive 
class of civil service, was suspended, 
was successful in his proceeding for 
reinstatement, co-employee was justi- 
fied_in anticipating that cominissioners 


of Civil Service Commission would ful- ° 


fill statutory duty to certify from pre- 
ferred list names of persons for rein- 


statement in order of their original 


appointment, and until there was a vio- 
lation of that duty there was no neces- 
sity for co-employee»to act, and her 
rights were not barr Civil Practice 
Act, § 1286; Civil Service Law, § 31.— 


O’Connell v. Kern, 28 N.Y.S.2d 291, 262. 


App.Div. 183. j : 

N.Y.App.Div. Corporation’s claim ac- 
crued in 1933, when trustees settled 
corporation’s accounts and completely 
liquidated its assets, and action which 
was not commenced until more than 
six years after the corporation’s claim 
accrued was barred by statute of limi- 
tations.—Ryan-Bulkley-Hickey Corpo- 
ration v. Steinbuch, 28 N.Y.S.2d 475, 
262 App.Div. 884. | 


_ S.C. A cause of action for damages 
is not the damage. suffered by plaintiff 
nor the mere evidentiary facts show- 
ing the defendant’s wrong, but is the 
wrong itself or the breach of duty by 
defendant to plaintiff, whether the duty 
arises out of a contract or of tort, and 
limitations commence to run at time 
of breach, 
legal right 
thorizes maintenance of an action and 
the recovery of at least nominal dam- 
ages, regardless of whether any actual 
damage has been sustained. Code 1932, 
§ 388.—Livingston v. Sims, 15 S.H.2d 


since every violation of a 


' Tex.Civ.App. Limitations do not be- 


‘gin to run until the right or cause of 


action accrues and the cause of action 
does not “accrue” until facts exist 
which authorize a person asserting 
claim to seek relief. in a court of com- 
petent jurisdiction from the person due 
to make reparation.—City of Houston y. 
Finn, 149.-S.W.2d 1000. . 

Wash. The statute of limitations 
runs only from date when cause of ac- 
tion accrues. Rem.Rev.Stat. §§ 155, 
157.—Strong vy. Sunset Copper Co., 114 
P.2d 526. j 

Wash. A cause of action or. suit 
“arises”, so as to start running of limi- 
tation, when: party has a right to ap- 
ply to proper tribunal for relief. Rem. 
Rey.Stat..§ 155.—Washington Security 
Co. v.._State,/114 P.2d 965. : 

A cause of action “accrues”, so as to 
start running of limitation, the moment 
the right’ to. commence an action comes 
into existence. Rem.Rev.Stat. § 155.— 
Washington Security’ Co. v.. State, 114 
P.2d 965. 

§ 153 


Iowa. Where board of supervisors of 
drainage district failed to levy a suf- 
ficient amount to pay bonds, action to 
compel levy of deficiency assessment 
instituted within three years after 


imports damage and au- . 


her right to make entry accrued 
about six months after shé took — 


v, French, 104 P.2d 58, 39 Cal.App.2a 


‘of an interest in land by one cotenan 


- § 159 Peg 

C.C.A.Nev. All limitation laws musi 
proceed on theory that party by lapse 
of time and omissions on his part has _ 
forfeited his right to assert his’ titl 
in the law, but one who is himself in 
legal enjoyment of his property canno 
have his rights therein forfeited to an- 
other for failure to bring suit. agains 
such other within time specified to tes 
validity of claim which latter asserts, 
but takes no steps to enforce.—Securi- 
ee ne eas Co. v. Henderson, 120 


es 


Yi 

C.C.A.Nev. On issue of limitation, in 
order to support a transfer of title — 
from original owner to another due to 
lapse of time, the possession of that 
other must be during the period pr 
scribed by statute of limitations to th 
exclusion of original owner.—Sec y 
yo Chae Co. v. Henderson, 12 2d 


ap 


To be entitled to set up the statut 


of limitations to defeat recovery of i 
specific property, by real owner, on 


nust himself, or someone holding un 
er him, have possession to exclusion 
of the real owner or anyone authorize 


to hold for him, and in order to | a 
acquired a title superior to that of r Eo eg 


owner whose neglect to avail himsel 
of legal rights has lost him his titl 
party in whose favor statute is invok 
must be in_ peaceable, — undisturbe 


On issue of limitations, mere p 
sion continued however long will not 
divest the owner of his property unless 
the possession is under a claim of titl 
otherwise possession will be presumed 
to be in subordination to the true le- 
gal title—Security Realization Co. 
Henderson, 120 F.2d 449. Bios 


Cal.App. The statute providing tha 
no entry on realty is deemed sufficient 
or valid ag a claim unless an action be 
commenced thereon within one yea 
after making such entry, and within 
five years from the time when t 
right to make it accrued, did not bar 
action to quiet title, where plaintiff be- 
gan the action within five years after 

n 

i 


session. Code.Civ.Proec. § 320.—Cr 


Where in an action for recover 
against other cotenants it was made to 
appear that until within less than, one 
year before action* was instituted there 
had been no ouster or exclusive posses- 
sion by cotenants, or notice of adverse _ 
Possession such as provided by statute, 

plaintiff was not barred by lapse of © 
time from maintaining action. Code, § 
We sin a aot v. 


Ky. Action to quiet title. was not. 
barred by limitations, since a cloud on 
title continues to operate during the’ 
period of its existence, and hence the 
right to maintain an action to quiet ti-. 
tle. is a continuing one to which limita- * 
tion is not applicable—Williams y. 


Thomas, 149 S.W.2d 525, 285 Ky. 776. 


The owner of realty is not required 
to bring an action to quiet his title un- 
til some one sets up or asserts title ~~ 
against the property, the title to which 
is sought to be quieted.—Williams y. 
Thomas, 149, S.W.2d.525, 285 Ky. 776. 

Ky. Where wife’s deed to husband 
was invalid and husband and wife re- — 
mained in joint possession after the 
conveyance, a cause of action did not 
accrue to wife’s brother to enforce 
wife’s rights, as affecting limitations, 


Nixon, 15S H2d gem 
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Turner, 152 S.W.2d 589, 287 Ky. 206. 
: Ky. A 
p quia timet against husband who was 
-  oecupying land jointly with her, in or- 
‘der to remove cloud created by her in- 
valid deed to husband, did not start 
limitations to run against her title. 
Ky.St. § 2506—Howard vy. Turner, 152 
S.W.2d 589, 287 Ky. 206. 

A cloud upon title continues to oper- 
ate during the period of its existence, 
and hence right to maintain action to 
quiet title is a continuing one to 
- which limitations is not applicable— 
Howard y. Turner, 152 S.W.2d 589, 287 

Wiky.. 206: 

_La.App. Where tenant’s daughter 
and son-in-law moved into and shared 
leased house with tenant prior to ten- 
 ant’s lawful eviction by landlord, land-? 
_lord’s possessory action against daugh- 
er and son-in-law instituted within one 
ear after such eviction was not barred 
by prescription of one year, notwith- 
standing that action was not insti- 
tuted within one year after daughter 
and son-in-law moved into house, since 
possession of daughter and son-in-law 
was not a “disturbance” of landlord’s 
_ possession until after the_ eviction. 

eee ates art. 49._Scott v. Kalip, 197 

La.App. Possessory 
was commenced by 


action which 
railway company 
n next December following January in 
hich garage building was erected on 
ight of way was brought within re- 
uired time. Code Prac. arts. 49, 298; 
_ Rey.Civ.Code, art. 3455.—Texas & Pace. 

0. v. Burch, 3 So.2d 470. 
o. A quiet title action commenced 
in January, 1938, was barred by 10- 
_ year statute of limitations, where de- 

endants’ answer alleged ownership and 


ossession under claim of ownership 
by defendants and their predecessors 
Since 1915, and plaintiffs advanced no 
4 BAe why statute did not apply. Mo. 
St.Ann. § 850, p. 1121.—Clark v. Heck- 
serman, 142 §.W.2d 35. 
. One whose predecessors in title 
had been in possession of swamp land 
under claim of fee based on grants 
_ from United States to the state and 
_ from the state to county could have 
y maintained an action. for possession’ 
gainst a mere intruder having only 
aked possession, though patent had. 
not yet been issued by the state,,and 
hence limitations began to run against 
hher title from the time of the posses- 
i ed rather than from time of issuance 
of patent by the state. Rey.St.1939, §$ 
(1002, 1529, 1530, Mo.St.Ann. §§ 850, 
1365, 1366, pp. 1121, 1582, 1586; 43 
S.C.A, §§' 982, 983.—Stonum v. Davis, 
152 S.W.2d: 1067. / 
Drainage tax judgment deeds would 
support an action by holder of such 
deeds for possession against a mere in- 
truder, though state had not issued 
_ patent to the lands, as affecting run- 
ning of limitations against holder of 
such deeds. Rey.St.1939, §§ 1002, 1529, 
(1530, Mo.St.Ann. §§. 850, 1365, 1366, 
pp. 1121, 1582, 1586.—Stonum v. Davis, 
152 S.W.2d, 1067. 


Pa. On issue of limitations, where 
_wife’s deed to husband was void. be- 
_ cause husband did not join therein, but 
husband took possession, wife died, 
and husband conveyed the land, subse- 
quent occupants of premises under 
 eonveyance from husband were neither 
title holders nor “trespassers” but were 
“life tenants” and as such were in law- 
ful possession until husband died.— 

Dice vy. Reese, 21 A.2d 89, 342 Pa. 379. 
Where wife’s deed to husband was 
void because husband did not join 
therein, but husband took possession, 
wife died, and husband conveyed the 
land, successive occupancies of premis- 
es by persons claiming under convey- 
ances from husband did not start the 
running of limitations against wife’s 


* ey 


A 


Oy pe 


e. heirs. 12 P.S. §§ 72, 82.—Dice v. 
Reese, 21 A.2d 89, 342 Pa. 879. 
7 The statute of limitations does not 


' begin to run against an heir at law to 
7“) - property held by one who occupied it 
i‘ as a tenant by the curtesy or as gran- 

; tee of such tenant, until death of such 


until after wife’s death—Howard y. tenant. 12 


wife’s failure to bring action ° 


‘statute of 


Iso payment of taxes and peaceable — 


iW, ty “ 
TIONS 
P.S. §§ 72, 8! 
Reese, 21 A.2d 89, 342 Pa. 379. 
Pa.Com.Pl. In an action in ejectment. 
by an heir of a married woman who, 


in 1883, conveyed the property in ques- 
tion to her husband without his joinder, 
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title through a conveyance from the 
husband. The wife died intestate in 
1884; the husband recorded his deed 
in 1887, and continued to reside on the 
premises until 1904 when he conveyed 
the property. The husband died in 
1939. Held, that the deed of the wife 
to her husband was ineffective to con- 
vey any title; since the husband held 
by right of ecurtesy, he did not hold 
adversely to his wife, and, therefore, 
the plaintiff is not barred by the Stat- 
ute of Limitations.—Dice v. Reese, 49 
Dauph. 31. % : 

The Statute of Limitations did not 
begin to run against the|plaintiff until 
the death of the husband in 1939,— 
Dice v. Reese, 49 Dauph. 31. “ 

Pa.Com.Pl. Limitation of action un- 
der Act 1856, P.L. 532, 12 P.S. § 82 
et seq., does not apply when cestui que 
trust is in possession.—O’Bramski v. 
Yusalavage, 34 Luz.L.Reg.Rep. 74. 

Tex.Civ.App. Where instrument con- 
veyed to attorney land in consideration 
of rendition of professional services to 
grantors and provided that grantors 
would execute to attorney a good and 
sufficient deed when he had rendered 
stipulated legal services, attorney was. 
not required to sue for specific per- 
formance of grantors’ promise to exe- 
eute a deed, and failure to do so did not 
make attorney’s title subject to a plea 
of stale demand and of the 4-year 
limitations.—Olive-Sternen- 
berg Lumber Co. v. Gordon, 143 S8.W. 
2d 694. Error granted. 

Tex.Civ.App. Where purported, fore- 
closure sale under deed of trust exe- 
euted by. plaintiff was void, and sub- 
stitute trustee’s deed. conveyed no title 
to defendant, who attempted to pur- 
chase land at foreglosure sale, plain- 
tiffs suit in nature of trespass to try 
title to recover land was not barred by 
four-year statute of limitations, not- 
withstanding that suit was not com- 
menced within four years from dates of 


execution of substitute trustee’s deed 


and other instruments executed by de- 
fendants. Rey.St.1925, art. 5529.— 
Slaughter v. Qualls, 149 S.W.2d 651, 
error granted. 

Wash. Where vendor had sold land 
to improvement club on agreement that 
a clubhouse would. be built for the 
community, but vendor waited 16 years 
before bringing action because of fail- 
ure. to build the clubhouse although 
vendor knew that nothing was being 
done by the improvement club, vendor’s 
rights were barred by the statute of 
limitations.—Johnston v. Medina Im- 
provement Club, 116 P.2d 272. 


§ 160 | tee ; 
C.C.A.Nev.. On issue of limitation, in 
order to support a transfer of title 
from original owner to another due to 
lapse of time, the possession of that 
other must be during the period pre- 
scribed by statute of limitations to the 
exclusion of original owner.—Security 
weataaticn Co. v. Henderson, 120 F.2d 


Where national bank’s pledging of 
assets to secure deposits of savings and 
loan association’s receiver was ultra 
vires, and. depositary of assets agreed 
to hold them subject to joint control 
of association’s receiver and bank, 
bank receiver’s right to recover cash 
proceeds into which assets had been 
converted could not be barred by limi- 
tation since the possession of-_deposi- 
tary was that of both receivers as joint 
bailees.—Security Realization Co. v. 
Henderson, 120 F.2d 449. 

All limitation laws must proceed on 
theory that party by lapse of time and 
omissions on his part has forfeited his 
right to assert his title in the law, but 
one who is himself in legal enjoyment 
of his property cannot have his rights 
therein forfeited to another for ‘failure 
to bring suit against such other within 
time specified to test validity of claim 
which latter asserts, but takes no steps 


it appeared that the defendant claimed ° 


‘specific 
must hi 


of the real owner or anyone authorized 


to hold for him, and in order to have 


acquired a title superior to that of real 
owner whose neglect to avail himself o 
legal rights has lost him. his title, 
party in whose favor statute is invoked 
must (be in_ peaceable, 
open possession of real or personal 
property with an assertion. of owner- 
ship for period which, under the law, 
would bar an action for its recovery by 
the real owner.—Security Realization — 
Co. v. Henderson, 120 F.2d 449. : 

A receiver of national bank which 
had pledged assets to secure deposits 
by receiver of savings and loan associ- 
ation, f 
joint control of association’s receiver 
and bank, was not barred by limitation 
from recovering from association re- 
ceiver’s assignee cash proceeds into 
which assets had been converted, where. 
assignee had not made known the na-_ 
ture of his claim and hence could not © 
be said to have asserted ownership 
over the assets.—Security Realization 
Co. v. Henderson, 120 F.2d 449.» 

On issue of limitations, mere pos- 


session, continued however long will © 


not divest the owner of his property 
unless the possession is under a claim 
of title; otherwise possession will be 
presumed to be in subordination to the 
true legal title-—Security 
Co. v. Henderson, 120 F.2d 449. 

N.D. An action, commenced over 
six years after plaintiff delivered steel 
or sent it to school district for incor- 
poration in gymnasium building under 


illegal’ contract made without securing — 


bids, to recover possession or value 

of such steel, was barred by statute 

of limitations. Comp.Laws 1913, §§ 

1356, 7375.—St. Paul Foundry Co. vy. 

Burnstad School Dist. No. 31 of Logan 

County, 295 NEW. 659. (x * cs 
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§ : ee 
D.C.Pa. Where securities pledged by —_ 


accommodation maker on demand note 
of bankrupt were sold and proceeds ap- 


plied to pay note, limitations against x 


claim for reimbursement did not com- 
mence to run from time note was ‘ex- 
ecuted and the securities deposited, but 
from time, that the securities’were sold. 


—In re Neiman Hardware Co., 37 F. 
Supp. 368. Pes ok aerate , 
-Cat.App. Action for damages for 


abandonment and destruction of cer- — 
tain oil wells without giving written — 


notice thereof to lessor in accordance 
with terms of oil lease, which action 
was not commenced until some five to 
seven years after such wells were: 


abandoned, was barred by four-year — 


statute of limitations, since cause of ac-. 
tion for such breach of terms of lease 
accrued at the time of abandonment, 
Code Civ.Proc. § 337, subd. 1.—Wiec- 
zorek v, Texas Co., 114 P.2d 377. “f 
Cal.App. Where services. are per-— 
formed for a stated sum without any 
agreement concerning when payment is 
to be made, and the contract for the 


Services is entire, the obligation to pay — 


does not arise and the two-year stat- 


ute of limitations does not begin to — 


run until the services are completely 


_ performed. Code Civ.Proc. § 339, subd. 


i1.—Johnstone vy. EH & J Mfg. Co., 114 
P.2d 658. 1 B 
La.App. An action against landlord 


by production credit association to 
which tenant had pledged cotton, for 
breach of landlord’s agreement not: to 
interfere with association’s lien, was 
not barred by one-year prescription 
where year had not elapsed since land- . 
lord sold cotton delivered to him by 
tenant and retained the roceeds,. 
Code Prac: art. 26 et seq.; iv.Code, 
art. 3536.—Tallulah Production Credit | 
Ass’n'v. Krauss, 3 So.2d 446. 4 
_N.Y.App.Div. The statute of limita- 
tions commences’ to run against an ac- 
tion by stockholder against corpora- 
tion to recover dividend from time the 
dividend is payable. Civil Practice 


Act, § 15.—Jaques v. White Knob Cop- — 


Realization 


undisturbed, 


4 


which assets were subject. to — 


a 


wen 


i 


4 


E, 


4 
a 
a 


x 


Ma 


- & Develo ment Co., 23 N.Y.8.2a 


Ve “per: 
- 326, 260 App.Div. 640, reversing 19 N. 
Y.S'2a 706.) a i] 


_in_action by stockholders to recover 
dividends declared by company, where 
dividends were declared more than 16 
years before commencement of action, 
and corporation did not specifically set 
up from its other assets a fund out of 
which dividends were to be paid, but 
merely entered on its books amount of 
dividend to be paid each stockholder, 
limitations began to run against stock- 
holders’ action from time dividends 
were declared, and action was barred 
by six-year -statute of limitations. 
Civil Practice Act, §§ 15, 48, subd. 1.— 
Jaques vy. White Knob Copper & De- 
velopment’ Co., 28 N.Y.S.2d 326, 260 
ree 640, reversing 19 N.Y.S.2d 


N.C. Where. a preferred stockhold- 
er’s. action to have corporate reorgan- 
ization declared invalid, and to protect 
rights as to accrued dividends, was 


- brought within three years after pay- 


ment of dividends on new stock issued 
in connection with reorganization in 
violation of preferred stockholder’s 
right to prior payment of accrued divi- 
dends, the action was not barred by 
limitations, since the cause of action 
did net accrue until the making of 
such payment. C.S. § 441.—Clark v. 
Regrictia Mills, 12 S.H.2d 682, 219 N. 


Okl. Whenever one party to a con- 
tract may rightfully sue another there- 
on, a cause of action accrues and the 
statute of limitations begins to run.— 
Muir v. Shick, 108 P.2d 544. 

Okl.. Where father allegedly agreed 
to devise all of his property to son if 
son and wife would make their home 
with him and assist him in keeping 
house and operating his farm, and 
father remarried and repudiated agree- 
ment, cause of action acerued in favor 
of the son at time agreement was 
repudiated, and more than three years 
having elapsed from date of repudia- 
tion, action against father’s executrix 
for value of services rendered was 
barred by limitations. 12 Okl1.St.Ann. 
§ 95, subd. 2.—Muir v. Shick, 108 P.2d 
544. 


S.C. An action resting on breach of 
eontract generally accrues, for purposes 
of limitations, at time contract is bro- 
ken, though substantial damages from 
the breach are not sustained until aft- 
erward, since gist of the action is the 
breach, and not the consequential dam- 
ages which may subsequently accrue. 
Code 1932, § 388.—Livingston vy. Sims, 
15 §.H.2d.770, 197 S.C. 458. : 

Where bank solid 10 shares of its 
stock for account of holder but failed 
to transfer the stock on books of the 
bank, and after bank closed its doors 
the holder was held liable to receiver 
for statutory liability, a cause of ac- 
tion against receiver for damage caused 
by failure of bank as broker to trans- 
fer the stock on its books accrued on 
date contract was preached by failure 
to make the transfer and limitation 
cominenced to run from that date, 
though substantial damage did not oc- 
cur until holder was subsequently held 
liable on the stock. Code 1932, § 388, 
—Livingston vy. Sims, 15 S.H.2d 770, 
197.8.C. 458. 


Tex.Civ.App. A cause of action aris- 
ing out of contractual relations between 
the parties “accrues” as soon as the 
eontract or agreement is breached.— 
Wichita Nat. Bank v. U. S. Fidelity & 
Guaranty Co., 147 S.W.2d 295. 

Where depository bank, guardian, 
and guardian’s surety entered into a 
written agreement providing that all 
ehecks drawn by, guardian should be 
eountersigned’ by surety before being 
honored by bank, breach of agreement 
occurred and the four year statute of 
limitations began to run when bank 
eashed checks which were not counter- 
signed, and fact that surety might not 
have known at the time that checks 
were being cashed did not prevent the 
running of the statute, nor did the fact 
that surety might not then have been 
able to determine the amount of dam- 
ages it might eventually suffer. Ver- 
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LIMITATIONS OF ACTIONS 


non’s Ann.Civ.St. art. 5527,—Wichita 


‘Nat. Bank v. U. S. Fidelity & Guaranty 


Co., 147 S.W.2d 295 

* Where bank cashed guardian’s checks 
which were not countersigned by 
guardian’s surety, breach of contract 
requiring countersignature occurred 
and the four-year statute of limitations 
began to run when bank cashed those 
checks, and the date of a county court 
order disallowing items in guardian’s 
final account, which was only a deter- 
mination of liability which had existed 
since cashing, of checks, was not con- 
trolling on question of limitations. 
Vernon’s Ann.Civ.St. art. 5527.—Wichi- 
ta Nat. Bank v. U. S. Fidelity & Guar- 
anty. Co, 147 S:W.2d 296. 

Where bank contrary to agreement 
requiring guardian’s checks to be coun- 
tersigned by guardian’s surety cashed 
checks which were not countersigned, 
surety, even though it had not yet 
actually paid out any money, could 
have resorted to injunction or other 
appropriate remedy to prevent misap- 
plication of guardianship funds and 
could have compelled restoration of any 
already paid out, but in absence of 
such action by surety, breach of agree- 
ment occurred and four-year statute 
of limitations began to run when bank 
cashed checks which were not counter- 
signed. Vernon’s Ann.Civ.St. art. 5527. 
—Wichita Nat. Bank vy. U. S. Videlity 
& Guaranty Co., 147.S.W.2d .295. 

W.Va. A suit, commenced on Octo- 
ber 29, 1937, to recover sum alleged to 


be due plaintiff on June 1, 1936, be-* 


eause of defendant’s default since Jan- 
uary 1, 1933, in payment of rentals or 
royalties under coal lease, was not 
barred by statute of limitations.— 
Bankers Pocahontas Coal Co. v. Mon- 
arch Smokeless Coal Co., 14 S.E.2d 922. 
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Cal. Where payment for continuing 
services is to. be made at death of prom- 
isor, statute of limitations does not. be- 
gin to run against claim for.reasonable 
value of services until the termination 
of the services on promisor’s death:— 
Reeves v. Vallow, 104 P.2d 1017, super- 
seding 95 P.2d 945. 

Mo.App. Where services were ren- 
dered to deceased during his lifetime 
under an agreement that services 
would be paid for by a bequest, and 
deceased’s death occurred within five 
years prior to commencement of action 
to recover for the services from his es- 
tate, cause of action was not barred by 
five year limitations, notwithstanding 
that action was not commenced within 
five years after the services were ren- 
dered, since the cause of action did not 
accrue, and limitations did not begin 
to run, until deceased’s death, Mo.St. 
Ann, §§ 862, 867, pp. 1143, 1155,—Mit- 
tendorf v. Koeller, 145 S.W.2d 470. 

Tex.Civ.App. An action on life pol- 
icy brought in November, 1939, where 
insured was unheard of after October, 
1933, and jury found that insured was 
killed at that time, was not barred by 
the statute of limitations of four years, 
since, under terms of policy, cause of 
action did not accrue until 60 days 
from proof of death which could not 
be made until 7 years after insured’s 
disappearance, Vernon’s . Ann.Ciy.St. 
art. 5527.—Universal Life Ins. Co. v. 
Wallace, 149 S.W.2d 662, error dis- 
missed, judgment correct. 

Tex.Civ.App. As respects running of 
four-year statute of limitations, bene- 
ficiary’s cause of action, if any, to re- 
cover under double indemnity provi- 
sion of life insurance policy accrued at 
the time proof of death of insured was 
made, if not earlier. Rev.St.1925, art. 
5527.—Griflin v. Southland Life Ins. 
Co., 153 S.W.2d 722. 
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Pa.Com.P]l. Where one was induced 
to enter decedent’s service as house- 
keeper, continuing a number of years 
until his death, with promise of com- 
pensation in his will, but failure to 
make the will as promised, such em- 
ploye may claim reasonable value of 
service rendered. Statute of limitation 
does not apply to such claim as there 
was no contract for weekly or monthly 
payment during decedent’s lifetime. 
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Mere making of will, subsequently re- 
voked by later will, will not entitle 
first devisee to benefit of such provi- 
sion unless it was made in pursuance 
of an agreement entered into with tes- 
tator, that he would thus compensate 
claimant for services rendered. Claims 
of such kind should be closely scanned. 
In case, supra, first trial resulted in 
verdict for defendants, Court en bane 
granting new trial on ground that the 
trial judge regarded the verdict as 
against weight of evidence. At second 
trial restricted verdict against second 
devisee, not against her as individual 
is proper. Judgment n. o. v. refused 
and, rule for new trial discharged,— 
este v. Krawiec, 34 Luz.L.Reg.Rep. 
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Cal.App. Where petitioners were 
properly dismissed on March 31, 1938, 
from position of senior interviewer in 
division of employment agencies, de- 
partment of employment of the Un- 
employment Reserves Commission, and 
petitioners’ action to compel State Per- 
sonnel Board and Unemployment Re- 
serves Commission to reinstate peti- 
tioners in their positions and pay peti- 
tioners’ salaries allegedly due was not 
commenced until December 19, 1938, 
petitioners’ claim, if any, for over- 
time. services, was barred by statute. — 
Gen.Laws 19387, Act 1404, §§ 52, 122, 
123.—Broyles Vv. State Personnel 
Board, 108 P.2d 714. 

Ill.App. Action brought in Septem- 
ber, 1939, to recover for,/services ‘as 
janitor rendered in May, 1931, under 
oral contract, was barred by 5-year 
statute of limitations. Smith-Hurd 
Stats. c. 83, § 16—Simon vy. Green, 30 
N.H.2d. 770, 307 Ill.App. 543. 

N.Y. Vendor’s action against, un- 
faithful brokers to recover commis- 
sion received by brokers from purchas- 
er was an “action on contract” and not » 
an ‘faction on ground of fraud” and, 
therefore, the action was barred by six- 
year statute of limitations where not 
commenced until eight years after the 
act complained of occurred, Civil Prac- 
tice Act, § 48, subds. 1, 5; Code Civ. 
Proce. 382.—Wechsler v. Bowman, 34 
N.H.2d° 322, 285 N.Y.. 284, 134. AVlRe 
1337, reversing Wechsler vy. Byrne, 20 
N.Y.S.2d 401, 259 App.Div. 869, re- 
argument denied Wechsler v. Bowman, 
21 N.Y.S.2d 610, 259 App.Div. .1076, 
reargument denied 85 N.H.2d 9380. 
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Del.Super. Where toll bridge com- 
pany undertook, in connection with 
bulk sale of $5,000 worth of toll tick- 
ets, to resell tickets from, time to time 
for the account of the purchaser, the 
statute of limitations did not begin to 
run until some disavowal of the con- 
tract, or some repudiation, or dishonor- 
ing of the tickets by the bridge com- 
pany or some one in authority. Rey, 
Code 1935, § 5129.—Phenix; Finance 
Corporation v, Iowa-Wisconsin Bridge 
Co.,, 16 A.2d 789. ; 

Minn. Where plaintiff’s cause of ac- 
tion was based upon breach of contract 
to convey strip of land to plaintiff al- 
leged to have been made in 1922, and 
more than 16 ‘years expired during 
which plaintiff took no steps to enforce 
his claimed rights, plaintiff’s cause of 
action was barred by six-year ‘statute 
of. limitations. Mason’s Minn.St.1927, 
; 9191(1).—Parsons vy. Town of New 
Canada, 295 N.W. 907. 

§ 190 \ 

Mich. Where option of accelerating 
maturity of bond was never exercised, 
statute of limitations did not begin te 
run against bond until regu@dar maturi- 
ty thereof; and action on guaranty 
agreement, guaranteeing payment of 
bond, brought within six years after 
maturity of bond, was not barred by 


limitations. Comp.Laws 1929, § 13976. 
—Aiton vy. Slater, 299 N.W. 149, 298 
Mich. 469. 


§ 191 

Colo. The cause of action of holder 
of mortgage against county clerk and 
recorder, and the surety on his official 
bond, founded on alleged negligence of 
clerk and recorder on August 11, 1924, 
in erroneously transcribing legal de- 
scription of realty contained in a trust 
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deed, whereby holder of mortgage be- 
came a second rather than a first lien- 
> or of the realty, did not accrue until 
district court entered judgment on 


Bi June 11, 1934, foreclosing trust deed 
“a and decreeing that mortgage. was in- 
eh ferior thereto, and hence action against 
re the county clerk and recorder and his 
" surety on August 21, 1937, was not 


barred by six-year limitations. ’35 C. 
S.A, ec. 102, § 1—People to Use of 
Federal Land Bank of Wichita, Wichi- 
ta, Kan., v. Ginn, 106 P.2d 479. 

Ohio App. A cause of action does 

- not arise in favor of a purchaser of se- 
-curities ona bond given by a dealer in 
securities and his surety pursuant to 
» that section of the Blue Sky Law deal- 
. ing with bond of dealers and _ sales- 
men, until such purchaser has secured 
a judgment against the dealer. Gen. 
- Code, § 8624-20.—Gifford v. Drolla- 
cote Co., 29 N.E.2d 964, 65 Ohio App. 
- Tex.Civ.App. A cause of action 
against surety on administratrix’ bond 
for alleged fraud of principal did not 
accrue until cause of action against 
rincipal accrued, since surety was 
nly secondarily liable and could not 
be sued’ without principal.—WMills 
Baird, 147 S.W.2d 312, error refused. 
_ -™@ex.Civ-App. Where claims for labor 
performed for and material furnished 

© subcontractor were disputed, the 
“surety of principal contractor on goy- 
- ernment building contract had no cause 
of action under the Heard Act, against 
the subcontractor’s surety until the 
claims had been fully established and 
aid off by the surety of the principal 
ontractor at the request of the prin- 
ipal contractor, and therefore suit, in- 
tituted by principal contractor’s sure- 
ty within four years after surety had 
paid such claims against subcontrac- 
tor’s surety to recover reimbursement, 
* was not barred by four-year statute of 

imitations. Rev.St.1925, arts. 5527, 
Heard Act, 40 U.S.C.A. § 270.— 
_ Maryland Casualty Co. v. Fidelity & 
- Casualty Co., 147 S.W.2d 1097, error 
dismissed, judgment correct. 
f Where_ principal contractor waited 
ntil subcontractor and parties who 
ad furnished it material and labor had 
an opportunity to settle their disputed 
- claims in a Heard Act suit before re- 
questing principal contractor’s surety 
o pay off claims, principal contractor’s 
urety paying claims on January 20, 
939, first obtained right to institute 
suit against. subcontractor’s surety for 
reimbursement, as regards running of 
‘our-year statute of limitations. Rev. 
$t.1925, arts. 5527, 5529: Heard Act, 
40 U.S.C.A. § 270.—Maryland Casualty 
— Co. v. Fidelity & Casualty Co., 147 S. 
 W.2d 1097, error dismissed, judgment 
correct. 
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- <App.D.C.. An action for deficiency on 
deed of trust’ notes filed more than 
three years. after maturity, but less 
than three years after date of foreclo- 
sure and application of proceeds, was 
- barred by three-year statute, as against 
contention that statutory term began 
on date of foreclosure and application 
of proceeds on theory that action was 
for deficiency which could not accrue 
pod: until after sale and determination of 
amount and was not on notes them- 
_ selves, where proceeds were applied to 
‘ , Payment of taxes and expenses of 
foreclosure in priority to payment of 
Redes al and interest as required by 
deed and were more than sufficient to 
ss satisfy those items, deed contained no 
¢ovyenant {0 pay debt, and plaintiff 
could have sued on notes without re- 
sorting to security at any time within 
three years from maturity.—Hoffman v. 
Sheahin, 121 ¥.2d 861. 


ai The statute authorizing the entry of 
| deficiency judgments on deed of trust 
‘notes, limited in terms to applications 

for such relief in judicial proceedings 
for foreclosure, was intended to em- 


‘ ' power the court to combine in a single 
‘ action relief by way of foreclosure and 
personal judgment, and it does not jex- 
F tend the time for bringing an inde- 
j pendent action to enforce personal li- 


_-—s ability after foreclosure by nonjudicial 


‘ 


sale, D.C.Code 1929, T. 25, § 206. 
Hoffman y. Sheahin, 121 F.2d 861. _ 
N.Y.Sup. Statute of limitations did 
not start running in favor of an in- 
dorser as against his indorsee until 
payment to holder of note was actual- 
ly made by indorsee. Civil Practice 
a § 48.—Brill vy. Brandt, 26 N.Y.S.2d 
77 


Tex.Civ.App. A plea of limitation 
was not available to junior lienholders 
for the purpose of ousting holder of 
prior mortgage, without _ tender ' of 
amount of mortgage, ‘notwithstanding 
that holder of mortgage, which secured 
renewal note, had elected to. foreclose 
vendor’s lien securing original note and 
had purehased on ‘such foreclosure. 
Vernon’s Ann;Civ.St. art. 5520 et seq.— 
Jordan. v, Brown, 149 S.W.2d 1045, er- 
ror refused. — i 
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_ Ark. Where one note became due on 
January 12, 1931, and the other on 
November 1, 1931, and suit to foreclose 
mortgages securing notes was not filed 
until March 12, 1938, recovery on the 
“notes was barred by five year limita- 
tions, unless payments had been made 
which kept the notes alive. Pope’s Dig. 
FAS ame Site v. Langley, 144 S.W.2d 

Lenn. The statute of limitations on 
a past due note runs from date of ma- 
turity whereas on a demand note the 
statute of limitations runs from date 
of its execution. Code 1932, § 8600.— 
Hamilton Nat. Bank vy. McCanless, 144 
*S.W.2d 768. es 

On the question of limitations, the 
mere fact that payment may be de- 
manded on a past-due note does not 
make it a “demand note’.—Hamilton 
ma Bank vy. 
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D.C.Fla. Where an interlocutory or- 
der held bonds of a Florida county 
board of public instruction invalid but 


was not an adjudication of their in-. 


validity, order could not affect board’s 
obligation to pay money that it had ob- 
tained from bondholders unless by 
some act of the board it repudiated its 
obligation, and the bar of the Florida 
three-year statute of limitations would 
operate from the date of such repudia- 
tion.—Parkwood Co. v. Board of Public 
Instruction for Okaloosa County, Fla., 
33 F.Supp. 810. 


In action on bonds of a Florida coun- 
ty board of public instruction, plaintiff 
eould not successfully contend that bar 
of Florida three-year statute of limi- 
tations began to run from date of 
judgment in another action wherein 
bonds were held invalid, where judg- 
ment was not on bonds but on a count 
in the declaration for money had and 
received.—Parkwood Co. v. Board of 
Public Instruction for Okaloosa County, 
Fla., 33 F.Supp. 810. 


The Florida three-year statute of lim- 
itations does not begin to run against 
an action by holder of void county 
bonds until bonds are repudiated by 
the county.—Parkwood Co: v. Board of 
Public Instruction for Okaloosa County, 
Fla., 33 F.Supp. 810 


Where there was no evidence of any 
repudiation of void bonds by a Florida 
eounty board of public instruction by 
resolution or otherwise, and board had 
caused maximum tax allowable under 
Florida Constitution to be levied for 
benefit of general county school fund 
and bond indebtedness, there was no 


repudiation of the debt, and an action. 


on bonds was not barred by the Florida 
three-year statute of limitations, since 
statute did not begin to run until bonds 
were. repudiated.—Parkwood —Co. vy. 
Board of ’Public Instruction for Oka- 
loosa County, Fla., 33 F.Supp.-810. 
Wash. Where .a bondholder. having 
bonds maturing on April 1, 1931, did 
not sign any extension agreement with 
bond obligor extending maturity date 
‘of bonds or assent to any extension of 
maturity of bonds, a suit commenced 
on August'18, 1938, to foreclose mort- 
gage securing bonds was barred by 
six-year statute of limitations as. to 
such bondholder. Bem.Rev.Stat, §§ 155, 


limitations begins to run from the time 


furnished 


McCanless, 144 S.W.2d 


“ages, for trustees’ 
switchman to service under his .senior- 


ee , Ane ‘ 
Cal. Where continuous — person: f 
services are performed» under an ex- 
press agreement for compensation upon © 
termination thereof, and the agree- | 
ment is unenforceable because it is not _ 
in writing, the reasonable value of the 
services may be recovered and the stat- 
ute of limitations’ does not commence 
to run until termination of the services 
which is usually upon the death of the 
romisor. ‘Civ.Code, § 1624; Code Civ. 
roc. § 1973.—Winder v. Winder, 114 ~ 
P.2d 347, prior opinion 108 P.2d 681.. E 
Cal.App. “Where services are ren? 
dered over a period of time under an ~ 
express or implied agreement that they 
shall be paid for at the termination of 
the period, the two-year statute of 


the last service is rendered. Code Civ, — 


Proc. § 839, subd. 1.—Johnstone v. DH & 


J Mfg. Co., 114 P.2d 658. LA gee 
Where plaintiff over a period of years» 
to defendant services and 
advice which, in regard to a particular 
matter, were complete, no time for. 
payment was specified and no written © 
agreement existed, and evidence 


_ Showed no. intention’ that payment 
_should not be made until all advice and. 


assistance had been furnished, an im- | 
plied obligation to pay ‘‘acerued” after 
services were performed and became_ 
an existing debt payable in praesenti, — 
and hence the two-year statute of limi- 
tations began to run from date sery- 
ices were rendered, and plaintiff, in an 
action filed July. 31, 1939, could not re- — 
cover. for any services rendered: before 
August 1, 1937. .Code Civ.Proc. § 339, 
subd. 1.—Johnstone v. BH & J Mfg. Co., 
114 P.2d 658, > } aya 

Md. Where employment contract 
does not mention period of employment 
and employee’s claim against employer 
is based on continuous employment, in- — 
dicating one entire contract, though 
work may be interrupted from time to | 
time, statute of limitations will not - 
run against employee’s action for ac- 
counting until completion of contract. 
Code 1939, art. 57, § 1.—vVincent v. 
Palmer, 19 A.2d 188. 

Where employer, agreeing to ay 
employee stated percentage of employ- — 
er’s net profits, did not specify when 
he would pay employee’s share thereof, © 
but considered possibility that em- 
ployee might eventually become vital 
factor and shareholder in employer’s 
business and assured him! that profit- | 
sharing agreement would remain in 
force so long as employment continued, 
limitations do not run. against em- 
ployee’s claim for such share until ac- 
counting is made by. employer or em- 
ployee’s services are ended. Code 1939, 
art. 57, § 1.—Vincent v. Palmer, 19 A. 
PIG | oa ae On 8 p 
. Mo.App. Cause of action by attor- 
ney for reasonable value of services 
rendered on behalf of legatee in de- 
fending quiet title action under alleged 
agreement for payment of $100 as re- 
tainer and an additional reasonable 
amount out of sum recovered under the 
legacy did not accrue, for purposes of 
limitation, when legatee received pay- 
ment by note, but accrued when legatee 
through other attorneys recovered pay- 
ment in money, though attorney im the 
meantime, by, withholding of the note, 
had been. denied right to seek. re- 
covery thereon, since withholding the 
note prévented attorney from complet- 
ing his »eniployment.—Kdwards yv. Beth- 
any, Hospital, 148 S.W.2d 97. » : 
. Mo.App. A switchman’s cause of ac- 
tion against railway trustees appointed ~ 
in reorganization proceeding, for dam- 
refusal to ‘return | 


ity. rights under labor union contract 
with railroad company, was not: barred 
by five-year statute of limitations, 
where switchman was never discharged, 
and trustees had continuing duty to 
return switchman to service in -order 
of seniority and the contract as to his 
seniority was broken, and.the switch- — 
man did not seek to recover, and did 
not reeover, for any breach of the: — 
contract for more than five years prior 
y uy Y MF 
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- Wash. Where conditional sale of 
organ to church provided that organ 
should remain seller’s property until 
paid for, and contained continuing 
covenant by church to keep the or- 


gan protected by insurance, action for 


breach of covenant to insure was not 
barred by statute of  limitations.— 
Reuter Organ Co. y. First Methodist 
Sea Church of Kelso, 109 P.2d 


W.Va. In absence of contrary agree- 
ment, date of termination of agency 
fixed time when right to compensation 
for services rendered thereunder “ac- 
erued’, and statute of limitations on 
an action to recover such compensation 
ran from that date. Code 1931, 55-2-6. 
—Wren v. Wehn, 12 S.E.2d 809. 

Where there was no evidence of 
specific agency agreement nor any 
agreement as to compensation for serv- 
ices of a cotenant performed in trans- 


actions involving realty owned by the 


parties, the right to compensation for 
services performed by cotenant as 
agent and right of action to recover 
for .such services “accrued” upon ter- 
mination of the agency, and action for 
such services brought more than 11 
years thereafter was barred by limita- 
tion. Code 1931, 55-2-6——Wren v. 
Wehn, 12 S.B.2d 809. 
Where cotenant received written no- 
tice of termination of any right he 
might have had to act as agent for 
cotenants in transactions involving 
realty owned by the parties, fact that 
cotenant took part in disbursement of 
funds derived from lease, rendered 
services in connection with overseeing 
of repairs to exterior of building, and 
made trip, with expenses paid, which 
was to the best interests of cotenants 
as lessors of building constituted minor 
duties which a cotenant might be ex- 
pected to perform and did not continue 
the agency so as to prevent operation 
of the statute of limitations as bar to 
compensation to which the cotenant 
was entitled at time of formal termina- 
tion of his agency. Code 1931, 55-2-6. 
—Wren v. Wehn, 12 S.H.2d 809. 
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Iowa. Where five-year statute of 
limitations had not run against first 
claim for services and support fur- 
nished incompetent at time of filing 
claim in guardianship estate of in- 
competent, and had not run against 
second claim at time of filing second 
claim in guardianship estate, neither 
claim was barred notwithstanding hia- 
tus between continuous services cov- 
ered by first claim and those covered 
by second claim. Code 1939, § 11007, 
subd. 5.—In re Nelson’s Guardianship, 
294, N.W. 922. 
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C.C.A.Tex. The Texas four-year lim- 
itation statute applies to interest cou- 
pons of public improvement bonds and 
warrants, though not detached, and 
though the principal is not past due, 
since the cause of action for the in- 
terest arises at the maturity of the 
coupon, Rev.St.Tex.1925, art. 5527.— 
maeie’ County vy. Jackson, 119 F.2d 
108. 

Kan. Where mortgage note providea 
that it should become due and payable 
at once if annual installment of in- 
terest were not paid, note became due 
upon default in payment of interest 
without option on part of payee, and 
limitations commenced to run imme- 
diately upon default. Gen.St.1935, 60- 
306.—Andregg v. Sparrow, 107 P.2d 
739, 152 Kan. 744. 

Mont. Generally, the same _ statute 
of limitations applicable to the prin- 
cipal of bonds, such as bonds of an 
irrigation district, is applicable also 


‘to the coupons, but the statute begins 


to run from the date of the maturity 
of the coupons respectively, and not 
from the date of the maturity of the 
bonds, irrespective of whether the cou- 
pons have been detached from the 
bonds or remain. attached thereto.— 


‘42 €.J.ANNO.—215 


e ex rel. Central Auxiliary Cor- 


s 
¥ ‘poration -v. Rorabeck, 108 P.2d 601. 


_ Where agreed statement of facts in 


Mandamus action by holder of bonds 


and coupons of irrigation district to 
compel payment of the bonds and cou- 
pons showed that from time to time 
special assessments were duly made 
and levied on the property within the 
district for the purpose of paying 
bonds and interest, cause of action did 
not accrue, and limitations did not 
start to run, when interest coupons 


matured.—State ex rel. Central Aux- 
iliary Corporation vy. Rorabeck, 108 
P.2d 601. 

Tenn.App. Where a contract is sev- 


erable or divisible, breaches of its sey- 
erable parts will give rise to separate 
causes of action accruing at different 
times, so that statute of limitations will 
begin to run at the time of each sever- 
able breach, although not until then. 
—Brockett v. Pipkin, 149 S.W.2d 478. 

An alleged oral contract, under which 
complainant promised decedent at de- 
cedent’s request that complainant 
would remain with and serve decedent 
until his death and would remain with 
and serve decedent’s surviving wife un- 
til her death, was construable as a 
“severable contract’’, so that action for 
services rendered decedent during his 
lifetime accrued upon decedent’s death 
on May 19, 1925, and was barred by 
limitation on April 11, 1938, when the 
bill was filed.—Brockett v. Pipkin, 149 
S.W.2d 478. , 

§ 217 

C.C.A.Pa, An action for monthly dis- 
ability payments accruing in insured’s 
lifetime and more than six years be- 
fore action was commenced was barred 
by six-year statute of limitations, since 
statutory period began to run when 
right to sue for benefits accrued.— 
wee Life Ins. Co. v. Moyer, 113 F.2d 


Ct.Cl. Whatever the form of action, 
statute of limitations begins to run 
as soon as right of action accrues, and 
hence entire amount of installment note 
could not be collected where last in- 
stallment matured within the period of 
limitations, on ground that action of 
debt could not have been maintained 
until all installments fell due. Code 
Tenn.1932, §§ 8600, 8604.—Brown v. 
U. S., 37 F.Supp. 444. 


Ala. Where note payable on demand 
actually represented an absolute obli- 
gation to pay installments of $100 .per 
month, with an option in payee to ac- 
celerate payment of whole indebtedness 
on notice and demand therefor, but 
option to accelerate payment was ney- 
er exercised, limitations did not be- 
gin to run at date of note, but be- 
gan to run against each installment 
as a distinct cause of action at the date 
of maturity thereof.—Maynor y. Dillin, 
2 So.2d 440. 


Where note constituted an absolute 
obligation to pay installments of $100 
per month with an option in payee to 
accelerate payment of whole indebted- 
ness on notice and demand therefor, 
but option to accelerate payment was 
never exercised, and eight monthly in- 
stallments matured within six-year pe- 
riod before action against indorser was 
brought, judgment was properly ren- 
dered against indorser for such install- 
ments, with interest thereon to date of 
judgment, plus a reasonable attorney’s 
fee, since limitations barring recovery 
of a portion of the installments did not 
bar recovery of the remainder.—May- 
nor v. Dillin, 2 So.2d 440. 


Cal. A mandamus action commenced 
by deceased police officer’s widow over 
three years after his death, to compel 
city board of pension commissioners 
to issue order for payment of pension 
to petitioner, was not barred by stat- 
ute of limitations as to pension pay- 
ments accruing within three years be- 
fore bringing of action and in future, 
as right to pension payments is a con- 
tinuing one, and righ to each install- 
ment accrues when it becomes payable. 
Code Civ.Proc. §§ 312, 338, 1109.— 
Dillon v. Board of Pension Commis- 


wy 


z ’ , ‘ ‘ 
sioners of City of Los Angeles, 109 
P.2d 660, prior opinion 100 P.2d_ 803, 

A mandamus action by deceased po- Z 
lice officer’s widow to compel Los An- 
geles city board of pension commis— 
sioners to issue order for payment of © 
pension to petitioner was not barred 
by statute of limitations as to pension 
payments accruing within three years 
before bringing of action and in fu- ~ 
ture, though not brought within three — 
years after board’s denial of petitions 
er’s claim for pension as running of 
such statute is determined by time 
when right to each pension payment 
accrues and claimant need not present — 
claim to board anew after three years 


from date of denial thereof. Code Civ, — 
Proc. Charter of 
376.— 


- Board of Pension 
City of Los Angeles, 109 P.2d 660, 
prior opinion 100 P.2d 803, A : 

Cal, The right to receive periodic 
payments under a pension is a contir 


mences to run from time when that in- 
stallment actually falls due, but before 
claimant can claim periodic payments. 
right to pension must be established 
and an action to determine existence of 
right necessarily precedes and is dis- 
tinct from an action to recover install- 
ments.—Dillon v. Board of Pension 
Com’rs of City of Los Angeles, 116 P. 
2d 37, prior opinion 109 P.2d 660, pri- 
or opinion 100 P.2d 803. te 
Cal.App. If rent under oral lease for — 
five years became due in monthly in- 
stallments, right of action accrued upo 
each installment of rent when it b 


came due, and limitations began t 
run on each installment from su 
date. Civ.Code, 1947.—Tillson 


Peters, 107 P.2d 434. 


oral contract the statute of limitation 
may not be extended from two to fou 
years by mere device of attempting to — 
convert cause into an action based on > 
an open book account. Civ.Code — f 
1945.—Tillson v. Peters, 107 P.2d 434. 

Iowa. Where tenants occupied prem- ~ 
ises for period covering almost ten ~ 
years with the understanding that rent | 
was to be paid, liability for rent ecoul 
not be defeated on ground that eac 
month’s rent was a distinct and sep- 
arate debt maturing on the first of 
each month, and that liability for rent 
was barred five years from the date it 
was due.—Read vy. Ferguson, Barnes & 
Ferguson, 293 N.W. 474. : her 

Me. As installment payments requir- 
ed by terms of note became due, — 
eause of action accrued, and the stat- 
ute of limitations ran against each © 
from such maturity. Rev.St.1980, c. 
95, § 90.—Barron v. Boynton, 15 A. 
191. 4 

An action on note payable in in- 
stallments, which had no acceleration 
of maturity provisions, was barred only — 
as to installments which were due and 
unpaid for more than six years prior 
to commencement of action.  Rey.St. | 
1930, c. 95, § 90.—Barron vy. Boynton, — 
15 A.2d 191. 


Mich. Where option of accelerating 
maturity of bond was never exercised, — 
statute of limitations did not begin to 
run against bond until regular maturi- 
ty thereof, and action on guaranty 
agreement, guaranteeing payment of Pes 
bond, brought within six years after 
maturity of bond, was not barred by 


% 
t 


limitations. Comp.Laws 1929, § 13976. 4 
—Aiton v. Slater, 299 N.W. 149, 298 teal 
Mich. 469. : 


Tex.Civ.App. Where series of notes 
executed for purchase money of two = 
tracts of land and secured by vendor's 
lien provided that in event of default 
in payment of any notes at maturity, 
holder of all notes then unpaid would 
have option to mature notes with right 
of foreclosure of lien, and deed con- 
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veying land contained provision ma- 
turing entire series of notes unpaid up- 
on failure to pay any note without 
giving holder any option, the option 
given in notes was determinative of 
issue of limitation, and hence 4-year 
period of limitation began at date 
holder first exercised option given in 
notes to accelerate maturity of all notes 
then unpaid, rather than at date of 
maturity of first note. Vernon’s Ann. 
Civ.St. art. 5520.—Wells v. Smith, 144 
S.W.2d 430, error dismissed, judgment 
correct. 4 
Tex.Civ.App. Where contract provid- 
ed for payment for paving on demand 
on completion of work or at owner’s 
option in installments and payment 
was secured by a lien against the real- 
ty, owners of which elected to pay in 
- installments, contractor’s action, 
brought within four years after last in- 
stallment became due, against owners 


for money judgment on debt alone 


Pi ' bank 


5689, 5707, 6522, 8944, 8149; 


without seeking a foreclosure of lien 
did not render the statute providing 
for accrual of limitation on installment 
obligations inapplicable. Vernon’s 
Ann.Civ.St, art. 5520.—Uvalde Rock As- 
phalt Co. v. Gardner, 153 S.W.2d 604. 


"The four-year statute of limitations 
providing that as to obligation matur- 


ing in installments and secured by lien 
limitation is not to begin running until 


maturity of last installment applies to 


all contracts creating liens upon. real 
estate and providing for underlying 


debts to be paid in installments, irre- 


spective of fact that in suit brought 
thereon foreclosure of lien is _not 
sought but only recovery of debt. Ver- 
non’s Ann.Ciy.St. art. 5520.—Uvalde 
Rock Asphalt Co. v. Gardner, 153 S.W. 
2d 604. 
Where property owners tacitly elect- 
ed under contract to pay for paving in 
installments and payment was secured 
by lien on realty, limitation did not 


begin to run until maturity of the last 


installment. Vernon’s Ann.Civ.St. art. 
5520.—Uvalde Rock Asphalt Co. v. 


| Gardner, 153 S.W.2d 604. 


See Baril v. Mutual Life Assurance of 
New York [1941] 8 Dom.L.R. 797. 
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_ ).C.Fla. The three-year statute of 


limitations barred action by owner of 


subdivision to recover moneys. ad- 
vanced city of St. Petersburg, Florida, 
for installation of water and gas mains 
by virtue of unauthorized promise on 
art of city officials to return money 
mn from one to three years, and such 
statute of limitations began to run 
- from the date on which the moneys 
were paid.—Brownell v. City of St. 


a _ Petersburg, 38 F.Supp. 1003. 


. Ala. Where guardian, on advice of 
bank trust officers with incompetent’s 
funds purchased notes from bank,: if 
notes were prohibited investment, right 
to maintain an action for money had 
and received arose in favor of the 
guardian upon receipt of money. by 
and six-year statute of limita- 
tions was applicable. Code 1923, §§ 
Const. 
1901, § 74.—Spann y. First Nat. Bank 


gf Montgomery, 200 So. 554, 240 Ala, 


_ Cal.Super. Buyers’ liability to retail- 
er for amount of use tax paid by  retail- 
er did not arise at time of sale, but at 


time retailer paid tax, and hence buy- 


ers’ plea of statutes of limitation was 
not well taken, where time elapsing 
between retailer’s payment and bring- 
ing of action was only 14 days, which 
was less than that allowed by any of 
the statutes pleaded. St.1935, pp. 1297 


pe Oss 10.—Brandtjen & Kluge vy. 
Fincher, 111 P.2d 979. 
' Del.Super. Where party to contract, 


evidenced by the issuance of a trans- 
portation ticket by carrier to prospec- 
tive passenger, has stipulated or clear- 
ly contemplated a delay in the use 
thereof to some time in the future, 
definite or indefinite, upon refusal to 
honor the ticket, the statutory time for 
bringing an action to recover. back 
the money paid for the ticket is not 
necessarily measured from the initial 
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transaction, but from the later date 


upon which use of the t®&ket was 
stipulated, according to the terms of 
the particular contract.—Phenix 
Finance Corporation v, Iowa-Wisconsin 
Bridge Co., 16 A.2d 789. : 


Ga. A legatee’s action to recover 
payments made by executrix, from 
funds of testator’s estate, on notes 


which were individual obligations of 
executrix was barred by_ limitations, 
where payments were made over four 
years before filing of _action. Code 
1933, §§ 8-706, 3-711.—Higginbotham 
y. Adams, 14 §.E.2d 856. _ ) 
Ill.App. An action against city of 
Chicago to recover compensation for 
additional services rendered by plain- 
tiff’s assignor as a valuator of real es- 
tate in connection with construction of 
a subway was barred by 5-year stat- 
ute of limitations where assignor, when 
services were rendered, was within 
city’s classified civil service and serv- 
ices for which action was brought were 
rendered between April 6, 1931, and 
July 20, 1931, and action was not in- 
stituted until May 23, 1938. Smith- 
Hurd Stats. ec. 83, § 16.—Harry Gold- 
stine Realty Co. v. City of Chicago, 29 
N.B.2d 283, 306 Ill.App. 556. s 
Il.App. Action for extra services 
rendered by secretary to his employer, 
all of which except possibly one item 
were rendered more than five years 
prior to date of filing of complaint, 
was barred by five-year statute of lim- 
itations. Smith-Hurd Stats. ¢. 83, 
16.—Hart v. Duncan, 29 N.H.2d 868, 
307 Tl.App. 237, ; : 
Mich. The statute of limitations 
does not begin to run against right to 
recover on implied contract for serv- 
ices rendered decedent until after de- 
cedent’s death, where there is evidence 
that payment for services was not to 
be made until after death—In re Mun- 
ro’s Estate, 295 N.W. 567, 296 Mich. 80. 
Mo. Where plaintiff, as agent of de- 
fendant, entered into contract on July 
30, 1921, with third person, by which 
plaintiff was to pay third person’s tax 
liability, which was to be determined 
not later than January 10, 1925, and 
defendant adopted and approved con- 
tract, plaintiff's cause of action against 
defendant did not accrue on January 
10, 1925, but on April 11, 1931, when 
plaintiff was compelled to pay third 
person’s judgment against plaintiff, 
and hence plaintiff’s action instituted 
on August 18, 1931, was not barred by 
statute of limitations. Mo.St.Ann,  §§ 
860, 862, pp. 1136, 1143.—Nulsen  v. 
National Pigments & Chemical Co., 145 
S.W.2d 410. 


Tex.Civ.App. A cause of action on a 
quantum meruit does not accrue nor 
limitation begin to run until the serv- 
ices are performed or the obligation re- 
pudiated, with knowledge of the obli- 
gee.—Parks v. Kelley, 147 S.W.2d 821. 

Tex.Civ.App. Where architect at, re- 
quest of Mayor of Houston prepared 
architectural plans which were used to 
accompany application for PWA loan 
and custom existed for the payment of 
architect’s compensation after date of 
acceptance of a PWA grant, action on 
implied contract to recover for archi- 
tect’s services instituted less than two 
years after grant was accepted by city 
was not barred by two-year statute of 
limitation. Vernon’s Ann.Civ.St. art. 
5526.—City of Houston y. Finn, 149 §. 
W.2d 1000. 

Wash. Where the state purported to 
sell shorelands, on nonnayigable lake, 
which lands belonged to purchaser by 
virtue of its ownership of abutting 
property, determination that lake was 
not navigable was not “condition pre- 
cedent” to accrual of purchaser’s right 
of action for recovery of purchase 
money, but right of action “accrued” 
on payment of purchase money to 
state, and hence purchaser’s action, 
brought over 13 years after such pay- 
ment was barred by six-year limita- 
tion, Rem.Rey.Stat. §§ 155, 157.— 
Washington Security Co, v. State, 114 
P.2d 965. 
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Ky. Purchaser of land, including oil 
royalty, at mortgage foreclosure sale 


pie 


re 


ge 

Ky.St. 

Union Bank & Trust Co., 
297, 283 Ky. 644. 
§ 224 fs 

N.Y.Sup. -A tenant’s cause of action 
for recovery of payments made under 
mistaken belief that taxes on income 
from leased property, for the amount 
of which tenant was liable under lease, 
were paid for periods subsequent to 
landlord’s death, whereas legatees, be- 
ing charitable corporations, were exX- 
empt from such taxes, did not accrue, 
so ag to start running of six-year limi- 
tation,. until admission of landlord’s 
will to probate establishing legatees’ 
right to income, Civil Practice Act, § 
48.—Wendel Foundation v. Moredall 
Realty Corporation, 29 N.Y.S.2d 451, 
176 Misc. 1006. : 

Pa. If a right of action ever existed 
against lessor of coal lands and in 
favor of lessee, either by way of quasi- 
contract or for negligence, in connec- 
tion with an excessive payment of 
taxes by lessee, it. was barred by, les- 
see’s “laches” in neglecting to assert 
its claim for 16 years and by its neg- 
lect to claim a= set-off against the 
charges of the lease and also by the 
statute of limitations.—Gilbertson Fuels 
v. Philadelphia & Reading Coal & 
Iron Co., 20,A.:2d 217, 342, Pa. 192, 
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Ala.App. An account showing dates 
of labor done for and materials fur- 
nished to deceased in repairing build- 
ings and the dates of credits was an 
“open account”, and limitation statute 
precluded recovery from deceased’s ex- 
ecutor for labor done or materials fur- 
nished more than three years before 
action on claim against the estate was 
brought. Code 1940, Tit. 7, § 30, Tit. 
Saas 216,—Ratliff v. Silvey, 3 So.2d 
_IlLApp. Where a book account, con- 
sisted of mutual accounts between 
plaintiffs and defendant, and there 
were substantial items in account which 
accrued less than five years prior to 
filing of action based upon book ac- 
count, the whole amount due upon ac- 
count was relieved from bar of. stat- 
ute of limitations.—Wetzel vy. Pruitt, 
32 N.E.2d 989, 309 Ill.App. 438. 


Iowa. Where. copartnership  occu- 
pied offices for a period of almost nine 
years with the full understanding that 
rent was to be paid and no accounting 
was had during the period, direction 
that rent be paid to landlord’s son did 
not have the effect of breaking the con- 
tinuity of account so as to raise bar of 
statute of limitations as to rent accru- 
ing before alleged direction to pay rent 
to son was given.—Read vy. Ferguson, 
Barnes & Ferguson, 293 N.W. 474, 

In action, for rent, claim that adjust- 
ments were made from time to time 
over period during which the premises 
were occupied with: the full understand- 
ing that rent was to be paid was not 
sustained by evidence.—Read v. Fergu- 
son, Barnes & Ferguson, 293 N.W. 474. 

Kan. Where bank executed agree- 
ment in 1934 admitting amount due to 
particular heir under family agreement 
for division of deposit by father, and 
made payments to such heir until 1935, 
heir’s action against bank begun in 
1937 was not barred by limitations, 
whether considered on theory of re- 
covery of trust fund, recovery under 
written. acknowledgment of existing 
indebtedness, or recovery. on. simple 
account stated. Gen.St.1935, 60-312.— 
Hirt _v. Bucklin State Bank of Bucklin, 
109, .P.2d, 121,153, Kan, 194. 

Md. The statute of limitations, re- 
quiring commencement of action of ac- 
count within three 
of action accrued begins to operate 
when cause of. action becomes vested 
and enforceable, not when promise on 
which cause of action is based was 
made.,,Code.3939.. art...57, § .1.—Vin- 
cent, v.,Palmer, 19 A.2d 183. i 

Ok! The statute of limitations com- 
menced to run on action on open ac- 


years after cause 


101.— 
Pitts v. Walker, 105 P.2d 760. «| 
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Cal.App. Where action on mutual 
open and current account was filed 
October 2, 1939, and last item proved 
in defendants’ ledger account was dat- 
ed Beutebes 30, 1938, action was not 
barred by four-year statute of limita- 
tions. Code Civ.Proc. § 337, subd, 2.— 
Schwindt v. Billiwhack Stock Farms, 
113 P.2da-902. 
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Pa.Orph. To constitute mutual ac- 
counts there must be transactions pro- 
ducing reciprocal demands. The fact 
that payments in cash are made from 
time to time does not make an account 
an open mutual account which would 
bar the running of the statute—In re 


- Lebling’s Hstate, 23 Erie 223. _ 
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D.C.La. Action brought in Louisiana 
federal court in July, 1940, for tort 
allegedly committed in Mississippi in 
July, 1938, was barred by prescription 
under Louisiana law. Rev.Civ.Code La. 
ane 3536.—Tinsley v. Mills, 36 F.Supp. 

D.C.Mass. A cause of action under 
anti-trust laws arises from the time 
the damage is sustained.—Momand v. 
Paramount Pictures Distributing Co., 
36 F.Supp. 568. 

Cal.App. Generally, statute of limita- 
tions governing tort action commences 
to run from date of act causing injury. 


—Petrucci v. Heidenreich, 111 P.2d 
421, 
Ga.App. A suit to recover damages 


for alleged conversion of certain coun- 
ty warrants alleged to have been il- 
legally applied to payment of joint 
debts of petitioner’s husband and _ his 
mother, which was instituted within 
four years from date on which it was 
alleged that county warrants were col- 
lected and converted, was not barred 
by limitations.—Pierce v. Cheves-Green 
& Co., 12 S.H.2d 476. 

Kan. Where a thief holds property 
openly and notoriously, so that the 
owner has a reasonable opportunity of 
knowing its whereabouts and of as- 
serting his title, the statute of limita- 
tions begins to run.—Manka v. Martin 
Metal Mfg. Co., 113 P.2d 1041, 153 Kan. 
811. 

N.H. An action brought in April, 
1938, based on negligent installation of 
lightning rod equipment in July, 1930, 
resulting in fire in September, 1937, 
was not barred by six-year statute of 
limitations, since right of action did 
not accrue at time of negligent instal- 
Jation, but when injury was sustained. 
—White v. Schnoebelen, 18 A.2d 185. 

N.Y.App.Div. A cause. of action 
against corporation directors for 
breaches of duty in acquiring shares 
of stock at low price and reselling 
them at higher price to corporations 
pursuant to resolutions, adopted on 
date over 10 years before service of 
summons at directors’ meeting, min- 
utes of which showed that transaction 
was fully consummated on such date, 
was barred by 10-year statute of limi- 
tations, though actual exchange did not 
occur until date within statutory pe- 
riod, as transfer was merely ministerial 
act—Frank vy. Carlisle, 23, N.Y.S.2d 
849, 261 App.Div. 13, 


N.C. Where gravamen of plaintiff's 
eharge against defendant was negli- 
gence and not nuisance, proof was di- 
rected to a distinct breach of duty at a 
particular time, and the alleged wrong- 
ful act or omission was defendant’s 
failure to give plaintiff information at 
time of lease of premises that. house 
had been occupied and furniture used 
by a person suffering from tubercu- 
losis, the cause of action “accrued” 
upon breach of obligation allegedly im- 
posed on defendant by virtue ofits 
relationship to property and to plain- 
tiff, and the three-year statute of lim- 


3 Ve ‘Trust 
~$.B.2d 431, 219 N.C. 254." | 
If a right of action’ ever existed 
against lessor of coal lands and in fa- 
vor of lessee, either by way of quasi- 
contract or for negligence, in connec- 
tion with an excessive payment of 
taxes by lessee, it was barred: by les- 
see’s “laches” in neglecting to assert 
its claim for 16 years and by its ee 
lect to claim a set-off against the 
charges of the lease and also by the 
statute of limitations.—Gilberton Fuels 
v. Philadelphia & Reading Coal & Iron 
Co., 20 ‘A.2d' 217,342 Pa. 192. 

Tex.Civ.App. Generally, statute of 
limitations commences to run upon a 
cause of action for tort from time du- 
ty owing to plaintiff is breached by 
wrongful or negligent act of defendant, 
even though plaintiff is ignorant of the 
existence of the cause of action, or al- 
though damages were not sustained un- 
til after commission of the _ tort.-— 
Thompson v. Barnard, 142 S.W.2d 238. 
Error granted. 

Wis. Action commenced in 1939 by 
surviving partners, for conversion of 
partnership property by deceased part- 
ner’s husband who refused to deliver 
up partnership assets upon demand 
after deceased’ partner’s death in 1936, 
was not barred by six-year statute of 
limitations or by ‘aches’. St.1939, § 
330.19(6).— Whittier v. Atkinson,’ 295 
N.W. 781, 236 Wis. 432. 
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Okl. Whether a cause of action for 
injuries resulting from erection of a 
permanent public improvement arises, 
for purposes of limitations, on comple- 
tion of improvement, depends on 
whether injuries complained of are 
natural result, or may be regarded as 
obviously consequential, of erection of 
improvement.—Fletcher v. City of Al- 
tus, 108 P.2d 781. 


Tenn.App. An employee’s action for 
injuries resulting from occupational or 
industrial disease alleged to have been 
caused by employer’s negligence in 
failing to equip place where work was 
carried on with exhaust fans, pipes 
and hoods to remove the dust as re- 
quired by statute, was not barred by 
limitation where action was instituted 
within a year after employment began 
since an employer’s failure to provide 
means of removing dust from factory 
was a “continuous tort’ beginning 
with the employment and ending at 
the time of employee’s total disability 
caused by inhaling dust. Code 1932 
§ 5340 — teiner v. Spencer, 145 8.W.2d 
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D.C.N.Y. An action commenced May 
15, 1939, for libel in, issue of maga- 
zine which was dated May 16, 1938, 
but which was in fact in hands of most 
subscribers, and was delivered to inde- 
pendent distributors for sale at news- 
stands not later than May 13, 1938, 
was barred by one-year limitation, not- 
withstanding that some copies were 
sent to subscribers, and some copies 
sold at newsstands, after May 16, 1938, 
since original ‘publication’? occurred 


not later than May 13, 1938... Civil 
Practice Act N.Y. j 51, subd. 3,—Can- 
non v. Lime, Inc., 39 F.Supp. 660, 


D.C.N.Y. Actions commenced Decem- 
ber 5 and 6, 1940, for libel in issue of 
magazine which was dated December 
19, 1989, but which had in fact been 
mailed to subscribers and placed on 
common carriers for shipment’ to 
wholesale distributors not later than 
December 4, 1939, was barred by one- 
year limitation, notwithstanding that 
several miscellaneous copies were 
mailed out and remained on public sale 
after December 4, 1939, since original 
“publication”? occurred not later than 
December 4, 1939. Federal Rules. of 
Civil Procedure, rule 3, 28 U.S.C.A. 
following section 723c; Civil Practice 
Act N.Y., § 51, subd. 3.—Backus  vV. 
Look, Inec., 39 F.Supp. 662. 

Cal.App. The statute of limitations 
in the filing of a malicious prosecution 
complaint does not begin to run until 
termination of the proceedings upon 


- which 
P.2d 


Le 1 


t ihe " Le 
oe ‘is based.—Jaffe v. St 
‘Cal,App. Where a_ physician 
surgeon performing operation in ne: 
gent manner, continues to treat patient 
thereafter, statute of limitations go 

erning malpractice action does not co: 
mence to run during continuance 


f 0, subd. 3.—Petrucci — 
Heidenreich, 111 P.2d 421. Sh 


me 


Ri 
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defendant’s objection to introductio 
of evidence on ground that complaint 
showed on its face that cause of ac- 
tion was barred by such statute should 
have been overruled. Code Civ.Pro i 
340, subd. 3.—Petrucci v. Heidenreich, — 
111 P.2d 421, Ful 
stock 


Cal.App. Where  customer’s 
was sold by broker on May 12, 193: 
customer’s action for conversion fil 
more than four years and nine mont 


Code CG 
Proc. § 338, subd. 8.—Coy y. B. F. Hut- 
inne Co., 112 P.2d 639. an 
Where possession of property is ob- 
tained lawfully and there has S eeusae 
actual conversion, the statute of limi 
tations begins to run from that time, 
and no demand is necessary, since the 
cause of action for conversion is. com- 
plete at the time of the wrongful dis- 


posal of the property. Code Civ.Proe. 
§ 338, subd. 3—Coy v. E. F. Hutton 
& Co., 112 P.2d 639. Rain 


A customer’s cause of action for con 
version of securities by broker is com- 
plete on date of conversion and limita- 
tion period commences on that date, no 
tender or demand is necessary, and t 
running of the statute cannot be ¢e 
tended by making of tender and d 
mand at a later date, nor is it neces- { 
sary that customer be informed of the 
fact that his securities have been con- 
UES OOD vy. E. F. Hutton & Co., 112 


P.2d 639 Re 
Conn. In malpractice action against — 
surgeon, where injury was inflicted at 
time of operation and not occasioned 
by subsequent treatment or neglect, 
and there has been no fraudulent co 
cealment by surgeon, the limitation p 
riod commences from date of wrong 
ful act or omission, notwithstandin 
its results may not then have d 
veloped. Gen.St.1930, §§ 5987, 6016. 
Giambozi.v. Peters, 16 A.2d 833, 127 
Conn. 380. ie 
In malpractice action against phy- 
sician, the statute of limitations begins — 
to run when the breach of duty oc- — 
curs, so that where injury is complete 
at time of physician’s act, the limita ; 
tion period commences to run at that 
time, but where injurious conse- — 
quences arise from a course of treat- — 
ment, the period does not begin to ~ 
run until the treatment is terminated, 
Gen.St.1930, §§ 5987, 6016.—Giambozi vy. 
Peters, 16 A.2d 833, 127 Conn. 380. 
Ill. Where state bank made “ultra — 
vires” pledge of securities to secure 
municipal deposit, the bank had right ; 
to recover them immediately, as re- ae 
gards running of five-year statute of 
limitations on bank’s cause of action ig 
for conversion. Smith-Hurd Stats. ¢« # 
83, § 16.—O’Connell v. Chicago Park 3 
Dist., 34 N.E.2d 836, 376 Ill. 550, af- i 
eee 27 N.E.2d 603, 305 MTll.App. 
A cause of action for recovery of ; 
pledged securities accrued immediately 
upon consummation of illegal pledge of 
securities by state bank to secure de- 
posit of municipal funds and five-year 
statute of limitations commenced run- 
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ning at that time. Smith-Hurd Stats. 
ec. 83, § 16.—O’Connell v. Chicago Park 
Dist., 34 N.H.2d 836, 376 Ill. 550, af- 
oe 27 N.B.2d 608, 305 Il. App. 
; Where state bank made ultra vires 
pledge of securities to secure municipal 
deposit, the sale of the securities by 
the pledgee’s agent did not give rise 
_ to a cause of action against the pledgee 
for conversion and a cause of. action 
for money had and received different 
and distinct from the cause of action 
occasioned by the mere wrongful pos- 
session of the securities, as regards ap- 
plication of the five-year statute of 
limitations. Smith-Hurd Stats. c. 83, § 
16.—O’Connell y. Chicago Park Dist., 
34 N.E.2d 836, 376 Ill. 550, affirming 
27 _N.H.2d 608, 305 Tll.App. 294. 
Where state bank made ultra vires 
_--— piledge of securities to secure municipal 
- deposit and agent of the municipality 
sold the securities, the “liability for 
successive conyersion doctrine’ was not 
applicable, as against contention that 
- eause of action against the agent for 
conversion did not arise and statute of 
limitations did not start running on 
claim against the agent until it sold 
the securities. Smith-Hurd Stats. c. 
+83, § 16.—O’Connell v. Chicago Park 
Dist., 34 N.B.2d 836, 376 Ill. 550, af- 
Ail 27 N.H.2d 608, 305 IllApp. 


_ Where state bank pledged securities 
to secure municipal deposit, the pos- 
session of the pledgee was wrongful 
and adverse to the rights of the pledg- 
or bank from the beginning, and the 
alleged conversion by sale of the se- 
_-curities related back to the time the 
pledge was made and therefore action 
for conversion, instituted more than 
five years after the pledge but less 
than five years after the sale, was 
barred as to both pledgee and pledgee’s 
agent making sale. Smith-Hurd Stats. 
Aes ec. 83, § 16.—O’Connell vy. Chicago Park 
 Dist., 34 N.E.2d 836, 376 Til, 550, af- 
firming 27 N.H.2d 603, 305 Ill.App. 294. 
Kan. An action for malpractice is 
barred by two-year limitation statute 
- which begins to run from the time that 
the malpractice was committed. Gen. 
$t.1935, 60-306, subd. 3.—Becker_v. 
Floersch, 110 P.2d 752, 153 Kan. 374. 
The mere fact that physician contin- 
ued to treat patient after alleged mal- 
practice occurred, would not toll two- 
year limitation statute. Gen.St.1935, 
60-306, subd. 3.—Becker v. Floersch, 
110 P.2d 752, 153 Kan. 374. 


a, The prescription against claim 
by charitable hospital supported by 
state for hospital services rendered in- 
- jured person against negligent party 
causing injury started to run from 
time of injury, as against contention 
that prescription did not start to run 
against hospital’s claim until hospital 
had received notice of pendency of pa- 
tient’s action against negligent party. 
Act No. 230 of 1932; Act No. 289 of 
1938; Rev.Civ.Code, arts. 3536, 3537.— 
_ Peart v. Rykoski, Inc., 197 So. 605, 195 
La. 931, affirming 195 So. 30. 

La.App. Where automobile collision 
insurer paid insured amount of dam- 
ages sustained in collision caused by 
other motorist’s negligence, insurer’s 
“right of action’ against other mo- 
torist’s liability insurer did not accrue 
until date of payment, but “cause of 
action” against liability insurer arose 


rine Ins. Co. y. Standard Casualty & 
Surety Co., 3 So.2d 463. 

N.J. The phrase ‘accrual of cause of 
action’, within meaning of 2-year lim- 
itation statute requiring actions for in- 
juries toa person by wrongful act to be 
commenced within two years after ‘‘ac- 
crual of cause of action’, means the 
right to institute and maintain a suit. 
N.J.S.A. 2:24-2.—Fredericks y. Town of 
Dover, 15 A.2d 784, 125 N.J.L. 288. 

The date of the ‘‘accrual of cause of 
action’ against town for injuries sus- 
tained by pedestrian in fall on metal 
covering of storm gutter, for purpose 
of determining whether 2-year limita- 
tions had run on the action, was the 
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ote f 
date of the injury and not the date of 


the creation of the condition. N.J.S.A. 
2:24-2.—Fredericks v. Town of Dover, 
15 A.2d 784, 125 NJ.L. 288. 

Tex, Where oil companies had no 
interest in royalty oil or in its pro- 
ceeds and asserted no adverse claim 
therein but held the proceeds for the 
owners: awaiting termination of litiga- 
tion, recovery by royalty owners of the 
value of oil produced and run more 
than two years before suit involving 
the leasehold estate and oil produced 
was not barred by limitation.—Gulf Oil 
Corporation v, Marathon Oil Co., 152 
S.W.2d 711, modifying Marathon Oil 
ae vy. Gulf Oil Corporation, 130 S.W.2d 


Tex-Civ.App. Action for damages for 
negligent delay in procuring issuance 
and service of process in action on a 
note in which plaintiff was interested 
was barred by limitations two years 
after the service of such process unless 
facts existed which would toll the 
running of the statute of limitations. 
Rev.S8t.1925, art. 5526.—Crawford v. 
Davis, 148 S.W.2d 905. 

Where attorney at law is guilty of 
negligence or breach of duty in per- 
forming service for his client, the 
client’s cause of action accrues and 
the statute of limitations begins to 
run at the time when the negligence 
or breach of duty occurs, not at the 
time when it is discovered or actual 
damage results or is fully ascertained. 
—Crawford y. Davis, 148 S.W.2d 905. 
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C.C.A.Iowa. In Jowa, action for ma- 
licious prosecution does not accrue un- 
til proceedings on which action is based 
are terminated in favor of defendant 
therein. Code Iowa 1939, § 11007.— 
Wolfe v. Murphy, 113 F.2d 775. 


Any mode of termination of proceed- 
ings on which action for malicious 
prosecution is based in favor of de- 
fendant therein is sufficient as respects 
accrual of right of action if it renders 
proceedings incapable of revival, under 
Iowa rule. Code Iowa 1939, § 11007.— 
Wolfe v. Murphy, 113 F.2d 775. 

An action to recover damages for ma- 
licious prosecution does not accrue 
within Iowa statute of limitations un- 
til original case on which action is 
based is disposed of in favor of defend- 
ant therein in such a way that prosecu- 
tor cannot renew it, but must bring 
new proceeding. Code Iowa 1939, § 
11007.—Wolfe v. Murphy, 113 F.2d 775. 

Under Iowa law, cause of action for 
malicious prosecution accrued in favor 
of one whom grand jury failed to indict 
on date of grand jury’s report of such 
failure and court’s entry of notation of 
plaintiff's discharge on its calendar, not 
on date of subsequent entry of court’s 
nune pro tune order that original entry 
be placed on court’s permanent record 
under proper date, so that action was 
barred by statute of limitations two 
years after date of original entry. Code 
Iowa 1939, §§ 11007, 13722, 14023, 


Sagan aN vy. Murphy, 113 F.2d 
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D.C.N.Y. In minority stockholders’ 


consolidated actions brought in 1936 
and 1938 to enjoin directors from fur- 
ther operating allegedly illegal bonus 
plan and agreements, any consideration 
of salaries paid and bonuses awarded 
to any executive for 1929 was barred 
by the six-year statute of limitation, at 
least, so far as directors’ liability was 
eoncerned,— Winkelman y. General Mo- 
tors Corporation, 39 F.Supp. 826. 

Colo. Where the Supreme Court of 
Colorado has for a long period adhered 
to the minority view that a statute of 
limitations begins to run at the time 
of the occurrence of the consequential 
injury caused by an officer’s breach of 
duty and not at the time of the breach 
Supreme Court is reluctant to adopt 
without legislative sanction the major- 
ity rule that the action accrues when 
the wrongful act of a public officer is 
committed.—People, to Use of Federal 
Land Bank of Wichita, Wichita, Kan., 
v. Ginn, 106 P.2d 479. 

8 264 
©.0.A.Minn. A cause 


of action 


_ within the United States accr 


against county for recovery of ! Bee 
tate taxes which were levied by iia ae 
and paid in belief that islands were ~ 
ued for 
purpose of limitations as soon as the 
fact that the islands were in Canada 
was demonstrable—Pettibone v. Cook 
County, Minn., 120 F.2d 850, affirming 
31 F.Supp. 881. 

D.C.lll. The right to sue the United 
States for property or its value “ac- 
erues” when the property is taken and 
the time for bringing suit under the 
Tucker Act starts to run then, and the 
bringing of a suit within prescribed 
time is jurisdictional. Tucker Act, 28 
U.S.C.A. § 41(20).—O’Connell v. U. S., 
37 F.Supp. 832. : 

Action brought February 25, 1937, by 
administrator of estate of veteran 
whose death occurred March 8, 1931, to 
recover United States pension moneys 
paid to the United States and others for 
benefit of veteran while he was a mem- 
ber of veterans’ home was not barred 
by limitation provided by the Tucker 
Act. Tucker Act, 28 U.S.C.A. § 41(20). 
—O’Connell v. U. S., 87 F.Supp. 832. 

D.C.Ky. An action by buyer of coal 
against buyer’s president, the seller, 
and seller’s president to recover treble 
damages under Price Discrimination 
Act for payment of commissions to 
buyer’s president was not barred by 
Kentucky five-year statute of limita-. 
tions on theory that cause of action 
arose out of procurement of execution 
of coal purchase contract in 1933 which 
was more than five years before action | 
was filed, where cause of action arose 
out of payment of commissions subse- 
quent to June 19, 1936, when Price 
Discrimination Act became _ effective, 
and action was filed within five years 
from that date. Robinson-Patman 
Price Discrimination Act, 15 U.S.C.A. 
§ 13(c); Ky.St. § 2515.—Kentucky-Ten- 
nessee Light & Power Co. v. Nashville 
Coal Co., 37 F.Supp. 728. 

Cal.App. Under statute providing 
that an action to enforce a liability cre- 
ated by law must be brought within 
three years after the discovery by the 
aggrieved party of the facts upon 
which the penalty for forfeiture at- 
tached or the liability was created, lim- 
itations run from the date upon which 
the liability, was created instead of 
from the date upon which a cause of 
action to enforce the liability accrued 
to the aggrieved party. Code Civ.Proe. 
Aa lebanon v. Wan Dusen, 104 


Ga.App. A cause of action for dam- 
age and injury to landowner resulting 
from permanent construction by state 
highway department ‘accrues’ upon 
the completion of entire project and its 
opening to traffic. Code 1933, §§ 95- 
1710, 95-1712.—Habersham Gonnty v. 
Knight, 12 $.H.2d 129, 63 Ga.App. 720. 

A cause of action for depreciation in 
value of land as result of a completed 
highway project, “accrued” upon. the 
completion and opening of the highway 
for traffic, and filing of suit against 
county within 12 months from opening | 
of highway for traffic was sufficient 
“presentation” of claim required by 
statute so as to entitle the landowner 
to maintain the action. Code 1933, §§ 
23-1602, 95-1710, 95-1712. Habersham 
County v. Knight, 12 S.B.2a 129, 63 
Ga.App. 720. 


Iowa. The amount of compensation 
and the times for payment thereof for 
public officer are not determined from 
contract of employment, but solely 
from legislative provisions applicable 
to payment of such compensation, for 
purpose of determining whether claim 
for compensation is barred by statute 
of limitations—Du Bois y. City of 
Oskaloosa, 294 N.W. 302. : 

In view of statutory provision that 
salary of public officer is payable at 
end of each month, statute of limita- 
tions begins to run against claim for 
salary by public officer at end of each 
month. Code 1931, § 1218; § 11007, 
subd. 5.—Du Bois y. City of Oskaloosa, 
294 N.W. 302. 

Iowa. Where city health officer was 
employed on April 1, 1933, for two- 
year term, officer’s claim for back sal- 


1 April 1, | 

was barred by 
itations where ac- 

lary was not in- 


to recover 


‘stituted until May 2, 1939 
‘contention 


, 1939, as against 
that cause of action for 
back salary did not accrue until ex- 
piration of term of office on April 1, 
1935. Code 1931, § 1218; _§ 11007, 
subd. 5.—Du Bois v. City of Oskaloosa, 
294 N.W. 302. 

Neb. The bar of the statute of lim- 
itations, acquiescence or laches cannot 
be availed of to defeat a. continuous 
duty imposed, in absence of special cir- 
cumstances showing it would be unjust 
or inequitable to grant the relief asked. 


—State ex rel. Cashman vy. Carmean, 
295 N.W. 801. 
Ohio App. A mandamus action by a 


rural school district, a part of which 
has been annexed by an adjoining city 
school district, to compel the city 
school district to assume a portion of 
the indebtedness of the rural school 
district, was a cause ‘arising on a 


- liability created by statute’ and sub- 


ject to the statute providing that an 
action on a contract not in writing, 
express or implied, or “arising on a 
liability created by statute’, shall be 
brought. within six years, but the 
statute does not begin to run until the 
filing of the report called for by the 
Bureau of Inspection and Supervision 
of Offices with the officer or legal 
counsel whose duty it was to institute 
civil actions for the enforcement there- 
of. Gen.Code, §§ 286, 286-3, 11222.— 
State ex rel. Board of Hducation of 
Van Buren Tp. Rural School Dist. v. 
Board of Education of Oakwood City 
School Dist., Montgomery County, 29 
N.E.2d 878, 65 Ohio App. 

§.C. In county treasurer’s action 
against Anderson county, commenced 
November 8, 1938, for balance of sal- 
ary alleged to be due for year 1932, six- 
year limitations statute was applicable 
to so much of county’s portion of un- 
paid salary, if any, for year 1932, as 
was claimed for that portion of such 
year prior to November 8, 1932. Code 
1932, §§ 388, 2700.—Scott v. Anderson 
County, 10 S.H.2d 359, 195 S.C. 92. 

The Anderson county treasurer was 
entitled to a fee of $1 for each execu- 
tion issued for years 1930-1936, and 
collected at any time, and action in- 
stituted November 8, 1938, for such 
fees was not barred by six-year limi- 


tation statute. Code 1932, 388.— 
Scott v. Anderson County, 10 S.H.2d 
359, 195 §.C.. 92. 


§ 265 

U.S.Ark. Where assessment against 
shareholders of insolvent national bank 
was made on November 6, 1935, and 
was required to be paid on or before 
December 13, 1935, Arkansas Statute 
of Limitations, providing that action 
must be commenced within three years 
“after the cause of action shall ac- 
crue’, did not begin to run until De- 
cember 138, 1935, so that suit brought 
December 7, 1938, to recover the 
amount assessed was not barred by the 
Statute of Limitations. Pope’s Dig. 
Ark. § 8928.—Rawlings v. Ray, 61 S. 
Ct. 4738, reversing Futrall v. Ray, 111 
F.2d 695, certiorari granted Rawlings 
v. Ray, 61 S.Ct. 45. 

Comptroller in making assessment 
against stockholder of insolvent nation- 
al bank had authority to fix a later 
date for its payment, so that state 
Statute of Limitations providing that 
action must be commenced within three 
years ‘after cause of action shall ac- 
erue”’ began to run on date fixed for 
payment rather than on date of as- 
sessment. Pope’s Dig.Ark., § 8928, 12 
U.S.C.A. §§ 63, 64, 191, 192—Rawlings 
v. Ray, 61 S.Ct, 473, reversing Futrall 
v. Ray 111 F.2d 695, certiorari granted 
Rawlings v. Ray, 61 S.Ct. 45. 

C.C.A.J11. The statute of limitations 
on liability of stockholders of national 
bank located in Illinois for interest on 


assessments against them under Na-~ 


tional Banking Act began to run from 
date assessments were made payable, 
and the entire cause of action for in- 
terest was barred after lapse of five 
years, notwithstanding there was a lia- 


rincipal was paid. 12 sre C.A. § 64; 


vy v. Wilder, 121 F.2 

D.C.Mich: National bank  receiver’s 
cause of action on assessments levied 
against bank’s shareholders ‘‘accrued” 
at close of business on day the assess- 
ments were made payable, and filing of 
complaint and issuance of summons in 
receiver’s action on the assessments 
less than six years thereafter and deliv- 
ery of summons to United States Mar- 
shal for service, tolled operation of 
six-year statute of limitations. Comp. 
Laws Mich.1929, § 13976; 
24(16), 28 U.S.C.A. § 41(16); Federal 
Rules of Civil Procedure, rule 3, 28 U. 
$.C.A. following section 723¢c——Schram 
v. Costello, 36 F.Supp. 625. 

D.C.N.Y. In action by representative 
of insolvent bank’s creditors to enforce 
stockholders’ liability, plaintiff, who 


filed proof of claim with bank receiver: 


with knowledge that bank had suspend- 
ed business, had been placed in receiy- 
ership, and was insolvent, that stock- 
holders thereof were liable to creditors 
to extent of their holdings, and that 
list of such stockholders and amount 
and periods of their holdings were 
available on inquiry of receiver or 
county recorder of deeds, cannot be 
heard to say that he did not know that 
defendant was stockholder or that 
amount of his liability was unknown at 
time of filing such proof, so that cause 
of action accrued under New York 
three-year statute of limitations on 
date of such filing. Civil Practice Act 
N.Y. § 49, subd. 4.—Bankson y, Ander- 
son, 83 F.Supp. 655. 


D.C.N.Y. The purpose of the New 
York statute providing that an action 
against a director of a moneyed cor- 
poration to enforce a liability created 
by common law, or by statute, must 
be commenced within three years after 
the cause of action accrued, but that 
the cause of action is not deemed to 
have accrued until the discovery by 
Plaintiff of the facts under which the 
liability was created, was to abolish 
the former rules under which the stat- 
ute of limitations started running from 
the time of the transaction complained 
of. Civil Practice Act N.Y. § 49, subd. 
4.—Loughman y. Pitz, 36 F.Supp. 302. 

The knowledge of a wrongdoing di- 

rector may not be imputed to the de- 
positors or stockholders, or to a receiv- 
er who represents them in determining 
whether an action against the director 
is barred by the New York three-year 
statute of limitations. Civil Practice 
Act N.Y. § 49, subd. 4.—Loughman y. 
Pitz, 36 F.Supp. 302. 
‘An _ action by the receiver of a na- 
tional bank against the directors there- 
of to recover losses resulting from 
their alleged negligent acts was not 
barred by the New York three-year 
statute of limitations on the ground 
that examinations were regularly made 
of the bank by the comptroller or his 
subordinates, and that he _ gained 
knowledge of the directors’ wrongdo- 
ing as such Official, and that hence 
there was a “discovery” by plaintiff of 
the facts under which the liability was 
created within the meaning of the. stat- 
ute, since such knowledge would not 
be imputed to the comptroller until he 
took over the bank, or to a receiver 
appointed by him until the date of his 
appointment. Civil Practice Act N.Y. 
§ 49, subd. 4.—Loughman v,. Pitz, 36 
F.Supp. 302. 

An action by a national bank receiy- 
er against the directors of the bank to 
recover losses resulting from their al- 
leged negligent acts was not barred by 
the New York three-year statute of 
limitations on the ground that there 
was a “discovery” under the statute of 
the facts under which the liability was 
ereated more than three years prior to 
bringing suit because of the liquida- 
tion of the bank, where such liquida- 
tion was. voluntary and _ liquidating 
bank had no authority to enforce the 
liability of the directors of the liqui- 
dated bank who were not. divested of 
control. Civil Practice Act N.Y. § 49, 


gubd, 4.—Loughman y. Pitz, 36. 


mith-Hurd Stats.Ill. ¢. 83, § 16.—Gar- 
ad 714, 


Jud.Code §. 


Supp.- 302. fege F ie w 2 
Cal.App. In California, statutory li- 
ability of stockholder of banking cor- 
poration is created upon the date the 
assessment is made and not upon the 
date the assessment is made payable, — 
and limitations run from the date the 
assessment is made. Gen.Laws_ 1937, 
Act 652a.—Hospelhorn vy. Van Dusen, 
104 P.2d 888. . oe 
Under Maryland statute establishing ~ 
liability of stockholders of a banking 
corporation, liability is created at the — 
time the assessment is levied and not : 
the time the stock is registered. soe 
Pub.Gen.Laws Md.1924, art. 11, § 72 
9, as amended by Laws 19338, ¢. 
1; § 71M, as added by Laws 1933 
oper eeu vy. Van Dusen, 104 P. 
88 


Where Maryland court ordered that 
bank receiver collect from the stoc 
holders certain sum per share and 
sum was assessed as their liability im- 
posed by law, liability of stockholde 
was created and right to enforce stoc 
holder’s liability in California w: 
barred by limitations where three yea 
expired before action to enforce liab 
ity was commenced. Code Civ.Proc. 
859; Code Pub.Gen.Laws Md.1924, 


levied, and not when bank incurs debts 
for which the assessment is levied, or 
when the corporation becomes insol- 
vent. Code Civ.Proc. § 359.—Bates vy. 
Blake, 105 P.2d 940. fe ae 
Under statute requiring  actio 
against corporate stockholders to e 
force liability created by law to _ be 
brought within three years after lia- 
bility is created, limitations co 
menced to run against action to e 
force, in California, assessment against 
stockholders of an insolvent Iowa bank 
when Iowa court by decree levied as- — 
sessment against stockholders and not — 


when bank became insolvent. Code 
Civ.Proc. 859; Code Iowa 1935, § 
9251-9258.—Bates v. Blake, 105 — 


940. I 
Cal.App. Under Maryland law, t ee 
liability of bank stockholders for aso 
sessment is ‘‘created” so as to begin 
the running of limitations Meer: 
it has been judicially determined that 
it is necessary to pay the debts of — 
the corporation, Code Ciy.Proec.Cal. | 
359; Code Md.1989, art. 11, § 97.— 
Hospelhorn v. Newhoff, 107 P.2d 956 
Subsequent opinion 111 P.2d 688. 


Cal.App. Where’ a Maryland court 
entered an order imposing an- assess: 
ment against stockholders of a Mary 
land bank,.and order was affirmed on 
appeal, under Maryland law stock 
holders’ liability was “created” by th 
order, and hence an action commence 
by receiver of bank more than thre 
years thereafter to enforce stockhold- 
ers’ liability was barred by three-year 
statute of limitations. Code Civ.Proc. 
§ 359.—Hospelhorn y. Newhoff, 111 P. 
2d 688, prior opinion 107 P.2d 956. 

Ill, Generally, the statute of limita- — 
tions begins to run in favor of a bank’s 
stockholders on the day when the bank 
closes, and when that occurs no de- 
mand on stockholders is required to be . 
made by creditors seeking to enforce 
their claims against them. Smith-Hurd ~ 
Stats.Const. art. 11, § 6—Lewis v. | 
West Side Trust & Savings Bank, 32 ee 
N.H.20a 907;°376 Tl. 23. 

Mich. Suit to recover an assessment 
against stockholders of reorganized 
state bank, which was not commenced 
until more than six years after bank 
was placed in “process of liquidation”, 
was not barred by statute of limita- 
tions, since the cause of action arose 
on the date stock assessment was made 
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which was within six-year statutor 
poxiod prior to institution of suit. 
omp.Laws 1929, §§ 11945, 13976.— 
Whitlow v. Monroe, 296 N.W. 314, 296 
Mich. 426. 
ii Mich. Cause of action on assessment 
against bank stockholder did not ‘“‘ac- 
-erue’’ and statute of limitations did not 
At commence to run until assessment was 
levied, since until assessment was made 
~~ the liability of stockholder was not 
fixed. Pub.Acts 1933, No. 32, § 4; 
’ Pub:Acts 1929, No. 66, § 65a, as added 
by Pub.Acts 1932, Ist Ex.Sess., No. 8; 
Pub. Acts 1933, No. 95, § 5.—Kruizenga 
~~ y. Harl, 296 N.W. 711, 296 Mich. 648. 
~~ «The running of statute of limita- 
: tions on assessment against bank stock- 
holders did not commence until cause 
of action had fully matured through 
making of assessment. Pub.Acts 1929, 
No. 66, § 65a, as added by Pub.Acts 
1932, 1st Ex.Sess., No. 8; Pub.Acts 
1933, No. 95, § 5.—Kruizenga v. Earl, 
_ 296 N.W. 711, 296 Mich. 643. 
af N.Y.App.Div. A judgment creditor’s 
ae action commenced more than six years 
after entry of judgment relied on, if it 
-—s- was an action against corporate officers 
for misconduct or one based on pro- 
hibited transfers to officers, stockhold- 
ers, directors or creditors, was barred 
_ by the six-year statute of limitations. 
a Civil Practice Act, § 48, subd. 5; Gen- 
*) eral Corporation Law, § 60; Stock Cor- 
poration Law, § 15.—Nasaba Corpora- 
tion v. Harfred Realty Corporation, 27 
 N.Y.S.2d 166, 261 App.Div. 695. 
_ ~-W.Wa. The five-year statute of limi- 
tations applies to double liability of 
stockholders of insolvent state bank, 
ri beginning to run when conditional lia- 
bility ss converted by an official ascer- 
- tainment of bank’s fiscal conditions, 
and a finding that there is an existing 
necessity for collection of the double 
liability in order to meet bank’s indebt- 
edness, into a definite, fixed responsibil- 
‘ity. Const. art. 11, § 6.—Farmers & 
Merchants Bank of Morgantown v. 
Bank of Masontown, 15 S.H.2d 569. 
_ Where, under a written agreement be- 
tween two state banks, entered into 
_ with approval of state commissioner of 
banking, assets of one, including the 
- then constitutional, double liability of 
its stockholders, were assigned and 
pledged to the other to be liquidated 
; by it, and in consideration thereof as- 
‘signee of such assets undertook to pay 
deposit liabilities of the other, five- 
‘year statute of limitations did not com- 
- mence to run against double liability 
of stockholders of assigning bank prior 
to action of banking commissioner in 
making an assessment therefor. Const. 
art. 11, § 6—Farmers and Merchants 
Bank of Morgantown v. Bank of Mason- 
town, 15 S.H.2d-569. 
= § 26614) 
; Pa. Where assessment of coal lands 
‘for taxation was reduced on November 
5, 1925, refund would have been due 
at that time if 1935 act providing that 
when on appeal a refund is found to 
be due, the taxing authorities should 
allow credit on future taxes, was ap- 
plicable, and. hence when act was 
passed, any such claim would have 
been 10 years old and subject to the 
plea of the statute of limitations. 72 
PS. § 5020—518.—Gilberton Fuels vy. 
Philadelphia & Reading Coal & Iron 
Gon 20 A-2d 217... 342° Pa. .192. 
 ex.Civ.App. In suit for contribu- 
a tion against maker by joint makers 
> paying note, defense that joint makers 
and others had converted maker’s in- 
By terest in corporation to maker’s dam- 
age in an amount exceeding maker’s 
--—s portion of note would be barred by 
We statute of limitations if not filed within 
s two years after alleged cause of ac- 


ee 


* tion for conversion arose. Vernon’s 

Ann.Civ.St. art. 5526(2).—Tenison  y. 
‘ Wilson, 151 S.W.2d 327, error dis- 
: missed. 


Tex.Civ.App. Thecontention of mak- 
er sued for contribution by joint mak- 
ers paying note, that joint makers 
and others had converted maker’s in- 
{ terest in dissolved corporation, was an 
" independent cause of action and would 
not operate as a reduction of joint 
makers’ claim except by way of set 


* 


LIMITATIONS OF ACTI 
off or counterclaim, avoidable under 
‘joint makers’ plea of limitation.—Teni- 
son v. Wilson, 151 S.W.2d 327, error 


dismissed. % 
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©.C.A.Cal.. Where defendant had 
placed itself in position of trustee of 
oil royalties for person who should 
be determined entitled thereto, and 
had filed interpleader suit in state 
court disclaiming interest in royalties 
and agreeing to hold them until court 
decided to whom they were to be paid, 
action against defendant to obtain the 
royalties brought within two months 
after dismissal of interpleader. suit 
was not barred by limitations.—Gen- 
eral Petroleum Corporation of Califor- 
nia v. Dougherty, 117 F.2d 529, modi- 
fying Dougherty v. General Petroleum 
Sonne of California, 28 F.Supp. 


C.C.A.Tex. Where decree in. prior 
suit by warrant holders against county 
required fair proportion of tax collec- 
tions to be retained for warrant hbold- 
ers not before court including the pres- 
ent plaintiff warrant holder, but did not 
take charge of the fund or alter its 
nature, there was no technical “trust’’ 
as to which Texas four-year statute of 
limitations would not apply, and, there- 
fore, interest coupons from the. war- 
rants which matured more than four 
years before plaintiff brought his suit 
were barred by limitation. Rev.St.Tex. 
1925, art. 65527.—Hidalgo County v. 
Jackson, 119 F.2d 108. 

Ala. A constructive trust is. within 
the operation of the statute of limita- 
tions.—Spann v. First Nat. Bank of 
Montgomery, 200 So. 554, 240 Ala. 539. 

Ark. The statute of limitations does 
not begin to run in favor of a guardian 
until his discharge——Young y. Young, 
147 S.W.2d 736. 


Where guardian had never made an 
accounting to probate court or. been 
discharged, the statute, .permitting a 
person in whose favor a cause of ac- 
tion accrues during minority to main- 
tain the action within three years 
after attaining majority, did not bar 
ward’s action against guardian for 
money belonging to ward, although not 
commenced within. three years after 
ward attained majority. ope’s. Dig. 
agen ea Oe vy. Young, 147 S.W.2d 

Cal. An action by plaintiff seeking 
an adjudication as to her ownership 
in properties jointly held with defend- 
ant, and which they had contracted to 
sell and for the application of the pro- 
ceeds in trust was not barred by the 
4-year statute of limitations, where 
trust was a voluntary and continuing 
one, deceased died on December 30, 
1931, plaintiff presented to his admin- 
istratrix on July 30, 1932, a claim of 
ownership in the trust property, claim 
was rejected on March 31, 1936, and 
plaintiff commenced her action on June 
30, 1936. Code Civ.Proc, § 337, subd. 
J, and § 343.—Steiner vy. Amsel, 112 
P.2d. 635.' 

Cal. Under agreement for sale of 
lands owned jointly by plaintiff and 
deceased, and the application of the 
proceeds in trust, trust subsisting dur- 
ing deceased’s lifetime and which was 
not repudiated by him was a “volun- 
tary” and “continuing trust” whether 
intended as express or resulting trust, 
as distinguished from an “involuntary 
trust”, as respects claim that plaintiff’s 
right to an adjudication of her owner- 
ship in the trust property was barred 
by the four-year statute of limitations. 
Code Civ.Proc. § 337, subd. 1, and § 
343.—Steiner v. Amsel, 112 P.2d 635. 

Cal.App. Where corporate defend- 
ant’s predecessor in interest assigned 
to plaintiff for an indebtedness a_roy- 
alty interest of three per cent. of the 
rors total of oil and gas produced 
rom a particular well, the assignment 
and acceptance thereof constituted an 
express ‘trust’, and the statute of lim- 
itations did not begin 
plaintiff had knowledge of the repudi- 
ation of its terms and a violation 
.thereof by defendant as its trustee. 
Ciy.Code, § 1725.—Heaston & Glimpse 
Mogens American QOil Co., 111 P.2d 


to run until. 


cause possessio } 

to be possession of cestui que tru 
McCabe v. Grantham, 31 N.H.2d 658. — 
Kan. Where bank executed agree- 
ment in 1934 admitting amount due to ‘ 
particular heir under family agreement — 
for division of deposit by father, and 
made payments to such heir until 1935, 
heir’s action against bank begun in 
19387 was not barred by limitations, 
whether considered on theory of recoy- 
ery of trust fund, recovery under writ- 
ten acknowledgment of existing in- 
debtedness, or recovery on simple ac- 
count stated. Gen.St.1935, 60-312.— 
Hirt v. Bucklin State Bank of Bucklin, 
109 P.2d 171, 153 Kan. 194. 

N.Y.App.Div. In corporation’s action 
to recover money paid manager from 
1930 to 1937 as his share of yearly 
profits under employment contract on 
ground that because of defalcations 
of bookkeeper during such period pay- 
ments to manager had not been based 
upon a proper computation of profits, 
manager was not a ‘trustee’ of share 
of profits received by him, but at most 
was merely a ‘debtor’, hence where 
corporation failed to discover book- 
keeper’s misconduct until 1939, mana- 
ger could set up 6-year statute of limi- — 
tations as bar to claims based upon 
transactions prior to limitation period. 
—West Washington Cut Meat Center 
v. Solomon, 24 N.Y.S.2d 209, 260 App. 
Div. 741. 

N.Y.Sup. Where, at time that award 
was made in favor of lessee for prop- 
erty acquired by city of New York, 
charter contained no provision requir- 
ing the city to pay awards into court 
in event of conflicting claims, and les- 
see and its lessor were not within any 
of the specified groups, awards in favor 
of which were to be paid into court, 
subsequent charter provision requiring 
city to pay into court awards which 
were subject to adverse or conflicting 
claims was not retroactive in effect so 
as to impress upon the award in favor 
of the lessee a trust character so as 
to render inoperative the statute of 
limitations. Civil Practice Act, § 44; 
Greater New York Charter, § 1002, and 
§ 983, as enacted by Laws 1915, e¢. 
606.—Application of Long Island R. j 
Co., 22 '‘N.Y.S.2d 706, 174 Mise. 1037 

Even if provisions of New York City 
Charter requiring payment into court 
of awards in condemnation proceeding 
where claims to award are conflicting 
were retroactive in effect, trust char- 
acter was not impressed on award in 
favor of lessees subject to two mort- 
gages, where there were no conflicting 
claims and therefore statute of limita- 
tions against lessee’s claim to award 
was not tolled. Greater New York 
Charter, § 983, as enacted by Laws 
1915, c. 606; Civil Practice Act, § 44. 
—Application of Long Island R. Co., 
22 N.Y.S.2d 706, 174 Misc. 1037. 


N.Y¥.Sup. A bondholders’ action 
against trustee under mortgage for 
gross negligence in giving releases in 
exchange for bonds secured by mort- 
gage without receiving the money re- 
ceived by mortgagor for. property 
thereby released was barred by six- 
year statute of limitations, where trus- 
tee did not act in bad faith although it 
was grossly negligent and damage re- 
sulting from such negligence occurred 
more than six years prior to com- 
mencement of action, and “action at 
law” might have been brought on im- 
plied duty owed by trustee for a sum 
of money which it did not. collect. 
Civil Practice Act, § 195—Savings Bank 
of New London v. New York Trust Co. 
27 N.Y.S.2d 963. ’ ; 

Ohio App. An_ action, brought by 
administrator of decedent’s estate over 
14 years after decedent’s death against 
decedent’s son for fraudulent conceal- 
mént or conveyance away of estate’s 
moneys, held by him in Thane for de- 
cedent’s grandchildren under oral ar- 
rangement by decedent’s children for 
settlement of estate out of court, was 
not barred by statute of limitations.— 
in re Christian’s Hstate, 34 N.B.2a 


Wash, The rule that where a trustee 


. 


. 


= toust 


ute of limitations, is but an exception 
to the general rule that whenever a 
right of action which exists in faver 
of a trustee is barred by the statute of 
limitations, the right of the cestui que 
is. likewise barred.—DWagles  v. 
General Hlectric Co., 104 P.2d 912. ; 
_Wash. Generally, statutes of limita- 
tion do not begin to run as between 
trustees and cestuis so long as trust re- 
lationship continues.—Robbins v. Wil- 
son Creek State Bank, 105 P.2d 1107. 
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C.C.A.1. In action brought in 1939 
by manufacturer of stove of a distinc- 
tive design against retailer, for unfair 
competition based on sales during 1928 
of stoves of identical design which re- 
tailer had caused to be manufactured 


for the retailer, the retailer was. not 


_precluded from raising the Illinois 


- statute of limitations as a defense on 


sion of alleged Gestui que trust. 


ground that retailer was a trustee ex 
maleficio, since, even if retailer was 
in such position, question whether it 
would be entitled to invoke the bar of 
the statute depended upon the par- 
ticular circumstances, which did not 
furnish basis for denial of application 
of the statute. Smith-Hurd Stats. IIl. 
ce. 83, § 16.—Anchor Stove & Range Co. 
Pane tas Ward & Co., 114 F.2d 


Ga. In casés of constructive trusts, 
founded on fraud, where party claims 
title to property in his own right and 
is sought to be converted into a trus- 
tee by operation of law, 10-year stat- 
ute of limitations begins to run in 
his favor from time of his possession, 
since his possession never was posses- 
Code 
1933, §§ 38-709, 108-106, subd. 2.— 
Grant v. Hart, 14 S.H.2d 860. 

Pa.Super. A party claiming to hold 
another as trustee of personalty under 
a constructive trust must assert the 
claim within six years from time when 
trust is alleged to have originated.— 
Leuschen v. Cook, 21 A.2d 496. 

Where five heirs agreed to plan for 
sale of decedent’s realty and acqui- 
esced to schedule of distribution of 
proceeds, and two heirs acknowledged 
that portions of their distributive 
shares were to come from. parcels 
which certain persons had agreed to 
purchase, and the two heirs knew in 
1930 that parcels would not be pur- 
chased and that other heirs’ distribu- 


tive share had been paid under mort- 


7 


gages, and there was no fraud where- 
by other heirs received the mortgages 
for their shares, the two heirs could 
not in 19389, claim a ‘constructive 
trust’”’ on such mortgages and proceeds 
arising therefrom received by the other 
heirs.—Leuschen v. Cook, 21 A.2d 496. 


§ 293 3 
Cal, The rule that statute of limi- 
tations commences to run against trust 


beneficiary from date of death of trus- 


tor depends upon existence of a trust 
in decedent at time of his death before 
an involuntary trusteeship can be cre- 
ated. Code Ciy.Proc. § 337, subd. 1 
and § 343.—Steiner v. Amsel, 112 P,2d 
635. 

See Lamport y. Thompson [1941] 3 
Dom.L.R. 589. 


; § 294. ; 
C,C.A,Tex. In the case of a technical 
trust, statute of limitations does not 


begin to run between the trustee and 


cestui que trust until the trust is re-, 


pudiated._Hidalgo County v. Jackson, 
119, F.2d 108. ‘ 

Cal, Repudiation of a constructive 
trust. by trustee was not necessary to 
set statute of limitations in motion 
against beneficiaries of trust.—Bain- 
bridge v. Stoner, 106 P.2d 423. 

Cal.App. The statute of limitations 
does not begin to run in case of a vol- 
untary trust until defendant repudiates 
the trust or at least until owner of 
property has knowledge of trustee’s 
intention to repudiate the 
Truesdail v. Lewis, 115 P.2d 218. 

In case of an involuntary trust, the 


‘ 


trust.— 
“tions applicable to 


was an asset, was not barred by four- 
year statute of limitations, where ex- 
ecutrix accounted to estate for rentals 
received from the property and charged 
the estate with taxes paid thereon as 
late as April, 1936, and executrix did 
not wrongfully claim the property as 
her own until after May 1, 1936, and 
the action was instituted less than four 
years after such date. Code Civ.Proc. 
§ 343.—Prussing vy. Bates, 115 P.2d 854. 

Okl. Where oil company allegedly 
took possession of indivyidual’s realty 
and erected a Fi¢gh metal fence around 
the realty ana padlocked the gate, so 
as to exclude individual and prevent 
him from making entrance and inspec- 
tion of the interior of the house _lo- 
eated on the realty, and such conduct 
was followed by alleged agreements, 
promises, and inducements by oil com- 
pany to get individual to refrain from 
entering into possession and discover- 
ing tortious acts of oil company in in- 
juring interior of house, such fraud 
was all-ged as would prevent the run- 
ning of limitations on cause of action 
for damage to house.—Caldwell v. Indi- 
an Territory Illuminating Oil Co., 104 
P.2d" 237. 

Okl. Fraudulent concealment consti- 
tutes an implied exception to the stat- 
ute of limitations, and one wrongfully 
concealing material facts, so as to pre- 
vent discovery of his wrong, or the fact 
that a cause of action has accrued 
against him, will not be allowed to take 
advantage of his own wrong by plead- 
ing limitations.—Caldwell v. Indian 
Teretery. Dluminating Oil Co., 104 P.2d 


Tex.Civ.App. If physicians knew at 
time and continuously after incision 
was closed that: gauze sponges had 
been negligently permitted to remain in 
patient’s. abdomen, and continued to 
treat her for 15 days and then ad- 
judged her sufficiently recovered from 
the operation to return to her home 
without disclosing such situation, and 
without suggestion as to further treat- 
ment, such facts were pertinent in de- 
termining whether fraudulent conceal- 
ment had begun so as to “estop’”’ phy- 
sicians from relying on defense of limi- 
tations. Vernon’s Ann.Civ.St. art. 5526, 
§ 6.—Thompson v. Barnard, 142 S.W.2d 
238, error granted. 

Fraudulent concealment of a cause 
of action is not a» new and separate 
cause of action in itself, but it merely 
“estops’”’ the guilty. party from assert- 
ing or relying upon defense of limita- 
tions, until his fraud was or could by 
exercise of ordinary diligence have been 
discovered by plaintiff. Vernon’s Ann. 
Civ.St. art. 5526, § 6.—Thompson v. 
Barnard, 142 S.W.2d 238, error granted. 

Tex.Civ.App. The fraudulent conceal- 
ment of a cause of action by defend- 
ant even though that cause of action 
may not have arisen in fraud, will pre- 
vent. bar of limitstions where plaintiff, 
after exercising ordinary diligence, fails 
to discover existence of the cause: of 


action.—Thompson v. Barnard, 142 8. 


W.2d 238, error granted. 

Wash. Where defendants obtained 
personalty from a corporation under an 
unlawful preference, and all claims al- 
lowed by receiver of corporation were 
in existence when unlawful preference 
was made and none of the claims had 
been reduced to judgment when re- 
celver commenced suit to sev aside the 
transfers of personalty, a subsequent 
discovery of concealed fraud could not 
be relied upon to toll period of limita- 
receiver's suit.— 
Peeples v, Hayes, 104 P.2d 305. 


1 pun) ‘ag. 
, disavowed by the trustee insisting 


-Cal. Time does not begin 
ainst a trust until it is openl: 


on an adverse right and interest whic 
is clearly and unequivocally ma 
known to the cestui que trust.—Ge 
eral Petroleum Corporation of Cali- © 
fornia’ vy. Dougherty, 117 F.2d 529, 
modifying Dougherty v. General Pe 
troleum Corporation of California, 28 
F.Supp 979. fa “ 
Cal. An action by insured’s daugh- 
ter against insured’s wife to recove: 
proceeds of life policy on theory that 
wife held proceeds in trust was barred 
by limitations, where evidence est 
lished that prior to date four.ye 
before commencement of action daug! 
ter was aware of terms of insured 
will upon which her claim was lease 
and that wife had collected proc 
of policy and claimed proceeds as 
own. Code Ciy.Proc. §§ 337, 338, 3: 
—Cook’ vy. Cook, 111" P.2a 322/° = ¥ 
Cal.App. A constructive trust, whic 
was created by daughter’s transfer | 
property to father upon father’s f: 
promise to invest it for daught 
benefit and restore property on de- 
mand, was continuous in its nature so — 
that daughter’s action to declare “ 
voluntary trust in property, commencec 
shortly after father’s repudiation of 
trust by refusal to restore prope 
was not barred by limitation or “la 
es”, notwithstanding that transfer , 
been made several years previously.- 
Forman v. Goldberg, 108 P.2d 983. 
Cal.App. Where 
ant’s 


alty interest of three per cent. of t 
gross total of oil and gas produced 
from a particular well, the assignm 
and acceptance thereof constituted an — 
express “trust”, and the statute 

limitations did not begin to run un 
plaintiff had knowledge of the repudi 
tion of its terms and a violation the 


claimed to have purchased from person 
to whom United States had issued 
prospecting permit, was barred 
statute of limitations, where breach 
trust occurred at least as early as 1930 
at which time trustee failed to account 
to plaintiff for such royalties, where — 
plaintiff was charged with notice that 
She should have been receiving such 
royalties and had available a simple 
method of discovering the facts. Oil 
Land Leasing Act, 30 U.S.C.A. § 181. 

seq.—Arnold y. Universal Oil Land C 

114 P.2d 408. i 


tablish plaintiff’s title to royalties 
which plaintiff claimed to have 


ment of royalties to other persons. ; 
Land Leasing Act, 30 U.S.C.A. § 181 et 
seq.—Arnold y. Universal Oil Land Co., 
114 P.2d 408. : 


Cal.App. In ease of an involuntary 
trust, the statute of limitations begins 
to run, regardless of the repudiation 
thereof, from time when the wrongful 
or fraudulent acts are performed by 
trustee, except that statute is tolled as 
to owner of property until he actually 
acquires knowledge of the wrongful 
acts, or, by exercise of reasonable care, . 
until he igs charged with such notice.— 
Truesdail vy. Lewis, 115 P.2d 218. 

App.D.C. Limitations against action 
by holder of secured note for wrongful 
release of deed of trust by trustees did 
not commence running on execution of ; 
the release but commenced rather at = 
time that holder had actual or duty- 
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bound awareness, since the deed of 


j trust placed trustees in a fiduciary re- 
i lationship to both settlor and holder. 
is D.C.Code 1929, T. 25, §§ 171, 191.— 
: Young y. Howard, 120 F.2d 712. 
af ' Where trustees released deed of trust 

securing note held by bank, recording 
& of release did not give such ‘‘construc- 
tive notice’ to bank or its receiver as 
would start running of limitations 
against action to recover damages from 


the trustees individually for alleged 
wrongful release. D.C.Code 1929, TT. 
25, §§ 171, 191.—Young v. Howard, 
120 F.2d 712. 


Mont. Cause of action of holder of 
bonds and coupons of irrigation dis- 
trict to compel by mandamus a levy 
of assessment to create fund sufficient 
to pay coupons did not accrue, and 
- limitations did not begin to run, until 
demand for payment of coupons was 
made and refused or trust was other- 
wise repudiated, since limitation never 
begins. to run when bonds are payable 
out of a particular fund, unless it ap- 
pears that the fund has been provid- 
ed for.—State ex rel. Central Auxiliary 
Corporation v. Rorabeck, 108 P.2d 601. 
Where no repudiation of trust by 


\ eneficiary.—State ex rel. Central Aux- 
ey corporation y. Rorabeck, 108 P. 
a 


trustee violates the trust and _ the 
cestui knows of such conduct, or could 
ave learned of it by the use of rea- 
onable diligence, limitation should be 
pplied.—State ex rel. Central Auxili- 
ry Corporation v. Rorabeck, 108 P.2d 
y : 


- Mont. Where special water improve- 
ment district warrants were payable 
from collection of special taxes or as- 
sessments in order of their registra- 
tion, trust relationship existed between 
county treasurer and warrant holders, 
and limitations would not begin to run 
against an action for breach of trust 
until breach and notice thereof was 
iven to warrant holders. Rev.Codes 
935, § 5249.—Witter v. Phillips Coun- 
ty, 109 P.2d 56. 


Where special water improvement 
warrants were payable from collection 
- of special tax or assessment in or- 
der of their registration, and county 
treasurer paid warrants issued and 
registered after those held by warrant 
holder were issued and registered, and 
hHholder did not learn of such payment 
until 19 years later, and there were no 
funds available in special fund to pay 
holder’s warrants when they matured, 
and holder made no inquiry which 
would have disclosed payment of the 
- other warrants, right of action on war- 
rants against county was not barred 
by limitations, since holder did not 
have duty to make inquiry and had 
right to presume that county treas- 

urer was performing official duty of 
paying warrants in order of their 
registration. Rev.Codes 1935, 5249; 
10606, subd. 15.—Witter v. Phillips 
ounty, 109 P.2d 56. ey 
Neb. The statute of limitations does 
not run against a trust fund until it 
is converted into an adverse holding 
and knowledge of such conversion is 
brought to beneficiary of trust.—Have- 
lock Nat. Bank vy. Northport Irr. Dist., 
298 N.W. 695. 

Okl. An action by grantee of the 
interests of a purchaser under a con- 


tract for the sale of realty, against 
vendor to establish a trust and for an 
accounting, commenced April 5, 1939, 
was not barred by 5-year limitation, 
where the first indication of a repudia- 
tion of the contract on the part of 
the vendor came when the vendor re- 
entered on the realty in March, 1936. 
12 Okl.St.Ann. § 95, subd. 1.—Leedy v. 


Ellis County Fair Ass’n, 110 P,2d 
1099. 
Okl. Limitation does not begin to 


run in favor of the trustee of a re- 
sulting trust until a clear repudiation 
of the trust is brought to the knowl- 
edge of the cestui que trust.—Leedy 
ons County Fair Ass’n, 110 P.2d 


Okl. A statute of limitations does 
not begin to run against an action to 
establish and enforce a resulting trust 
until the trustee repudiates the trust 
and notice of such repudiation is 
brought home to the beneficiaries of the 
trust.—McGill v. McGill, 113 P.2d 826. 

Where evidence showed that after 

ustee of resulting trust became_in- 

ne, beneficiaries of trust depended on 
trustee’s husband, who was handling 
her affairs, to carry out the terms of 
the trust, and that they paid him rents 
and let him handle land, which was 
subject to the trust, in such capacity, 
assuming that he would advise them if 
the purposes of the trust had been ful- 
filled, statute of limitations did not 
run on beneficiaries’ claims during such 
time.—McGill v. McGill, 113 P.2d 826. 

Tex.Civ.App. The statute of limita- 
tions does not begin to run against an 
express trust until the trustee does 
some act or makes some statement by 
which the cestui que trust is informed 
of his intention to repudiate the trust. 
—Miller v. Whittenburg, 144 S.W.2d 
381, error granted. 

Tex.Civ.App. A provision in will 
that testator’s son should pay _ testa- 
tor’s indebtedness to two banks, in- 
cluded all indebtedness which was ow- 
ing by testator at date of his death 
to each of the two banks and which 
was not barred by statute of limita- 
tions at date of death, and limitation 
would not begin to run on note which 
was executed by deceased to bank and 
which was not barred by*such statute 
at date of death, until son, ag inde- 
pendent executor, repudiated the trust 
imposed on him by the will. Vernon’s 
Ann.Civ.St. art. 5527.—Perry Nat. 
Bank vy. Lamb, 147 S.W.2d 824. ; 
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Ind.App. Where client deposited 
bonds in trust with attorney, who 
merely refused to render an account- 
ing when requested, and on some oc- 
casions fixed a date in the future for 
such an accounting, there was no dis- 
allowance of trust, as regards bar of 
statute of limitations.—McCabe ‘v, 
Grantham, 31 N.B.2d 658. 


Mass. The statutory limitation ran 
against beneficiary of trust, on right to 
demand accounting from trustee, from 
the time that trustee repudiated the 
trust by stating that he would hold 
the trust property for beneficiary’s 
wife and children,—Chandler y. Lally, 
31 N.H.2d 1, 308 Mass. 41. 

Tex.Civ.App. Where holder of ven- 
dor’s lien notes secured by deed of 
trust orally agreed that, if landowner 
would give him the land, he would hold 
half. of oil and gas royalties in trust 
for landowner, but agreement did not 
specify manner in which title was to be 
acquired, proceediags to foreclose the 
trust deed did not constitute a breach 
or repudiation of the trust agreement, 
so as to begin the running of limita- 
tions.—Miller vy. Whittenburg, 144 S.W. 
2d 381, error granted. 
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©.C.A.Mo. On the question of limi- 
tations, a joint-stock land bank stock- 
holder who transferred his stock to his 
minor daughter was under no legal 
duty to inform bank’s creditors of his 
daughter’s age, or that the transfer 
did not relieve him of his statutory 
liability. Federal Farm Loan Act § 
16, 12 U.S.C.A. § 812.—Ball v. Gibbs, 
118 F.2d 933. 

A joint-stock land bank stockholder’s 


PAs ees Sere. 
transfer of | 


Saar ai maaitneden 
aughter, whic s mat matt 
of record -did not relieve stockholder _ 
of liability but was not in the nature — 
of “fraud”, and hence was not an “im- — 
proper act’? within terms of ‘Missouri 
statute preventing the running of lim- 
itations in favor of person guilty of 
an improper act, where no affirmative 
act of stockholder deceived creditors or 
prevented them from enforcing their 
rights. . Mo.St.Ann. § 879, p. 1164; 
Federal Farm Loan Act § 16, 12 U.S.C. 
A. § 812.—Ball v. Gibbs, 118 F.2d 958. 

Under Missouri statute preventing 
the running of limitations in favor of 
person guilty of an improper act, an 
“improper act’ must be one in the 
nature of a fraud that would prevent 
the commencement of the action. Mo. 
St.Ann. § 879, p. 1164.—Ball v. Gibbs, 
118 F.2d 958. : 

D.C.La, Under Louisiana law, where 
wife has real demand against husband 
for paraphernal funds received from 
her and used by him, creditor seeking 
to annul dation en paiement, executed 
between spouses to replace and reim- 
burse the equivalent of such funds, on 
ground of fraud and undue preference, 
must bring his action within one year 
from date of such dation. en paiement. 
Rev.Civ.Code La. art. 1994.—Caster v. 
Miller, 39 F.Supp. 120. 

D.C.Okl. Even if minority stock- 
holders had right to institute action 
against officers of corporation for 
fraudulent conduct, after appointment 
of receiver by federal court, right to 
recover, based on acts occurring from 
1916 to 1934, was barred by statute of 
limitations where action was not insti- 
tuted until April, 1938.—Coyle v. Skir- 
vin, 88 F.Supp. 174. 

Ala. A complaint which alleged that 
on September 26, 1932, mortgagor was 
induced to execute’ a mortgage to 
brother’s wife, for entire amount of 
indebtedness originally owed by mort- 
gagor and his brother to father of 
brother’s wife, which debt was inherit- 
ed by brother’s wife and her sister, by 
reason of fraudulent representations 
made by brother while in presence of 
his wife, that thereafter, mortgagor 
was induced to execute deed conveying 
his equity of redemption under mort- 
gage for purpose of facilitating a sale 
of mortgaged property, that property 
was sold on ay 3, 1937, and that 
brother died on December 18, 1939, 
stated facts sufficient to entitle mort- 
gagor to have mortgage debt reduced 
by. about one-half, if proved, and facts 
did not show that mortgagor’s right to 
have mortgage debt reduced “was 
barred by limitations or “laches,”— 
Hall v. Hall, 2 So.2d 908. ; 


Cal. The statute of limitations in 
action based on fraud begins to run 
from the time when the fraud was dis- 
covered or should reasonably have been 
discovered, Code Civ.Proc. § 338(4).— 
Seeger v. Odell, 115 P.2d 977, prior 
opinion 108 P.2d 33. 

Cal.App. A proceeding for writ of 
mandate to compel restoration of dis- 
missed captain in highway patrol, 
based on fraud in the dismissal pro- 
ceeding, was barred by limitations 
when trial court’s finding that fraud 
was discovered more than three years 
before institution of the proceeding 
was not attacked. Code Civ.Proe. § 
338, subds. 1, 4.—Pacheco y. Clark, 11 
P.2d 67. 

Kan. A cause of action to set aside 
an allegedly fraudulent conveyance 
does not ‘‘accrue”’, at least with respect 
to resident debtors, until the debt has 
been reduced to judgment, execution is- 
sued thereon, unless the debtor igs in- 
solvent, and returned unsatisfied be- 
cause of no property found.—Cause- 
makor v. De Roo, 113 P.2d 85, 153 Kan. 


Kan. A creditor cannot indefinitely 
postpone accrual of his cause of action 
to set aside a fraudulent conveyance by 
undue delay in bringing an action to 
reduce his debt to judgment, if he has 
had notice of the fraud, or by reason- 
able diligence would have discovered 

it, or by dilatory prosecution of such 
an action to finality after it has been 
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have discovered such fraud.—Siler v. 


runs from the 
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Je ate cae e 
action for fr 
Ww defrauded party dis 
( e fraud, or when, by proper 
gence, he, as an ordinarily prudent 
erson under the circumstances, could 


Kessinger, 149 S.W.2d 890. : 
_N.Y.App.Div. A judgment creditor's 
action commenced more than six years 
after entry of judgment relied on was 
barred under the provisions of the 
Debtor and Creditor Law relating to 
fraudulent - conveyances, since under 
those provisions, the cause of action 
ate of the transfers 
complained of. Civil Practice Act, § 48, 
subd. 5; Debtor and Creditor Law, § 
270 et seq.—Nasaba Corporation v. 
Harfred Realty Corporation, 27 N.Y.S. 
2d 166, 261 App.Div. 695. 
Okl. Any liability of lessees under 
oil and gas lease for failure to pay 
rent and royalty provided in the lease 
was purely contractual and in no sense 


fiduciary so as to constitute nonpay- 


ment of royalty on sale of casinghead 
gas a “fraud” on lessor, and hence 
suit to compel accounting for such un- 
paid royalty, which was not com- 
menced until some 20 years after sale 
on which royalty was claimed, was 
barred by statute of limitations and 
eee v. Rogers, 112 P.2d 

Okl. An action for relief on ground 
of fraud must be commenced within 
two years after discovery of fraud re- 
lied on as ground of relief. 12 Okl. 
St.Ann. § 95, subd. 3.—Powell v. Kight- 
linger, 112 'P.2d 392. 

Pa.Com.Pl. Fraud is a‘sufficient an- 
swer to the plea of the Statute of Lim- 
itations and the perpetrator of the 
fraud is estopped from pleading the 
statute, and if he is deceased, the 
Statute will begin to run in favor of 
his estate, from the date of the et 
covery of the fraud.—Fidelity-Philadel- 
phla Trust Co. y. Dreslin, 30. Del.Co. 
_ Tex. Fraud will prevent the run- 
ning of statute of limitations only un- 
til such time as the fraud is discov- 
ered, or by the exercise of reasonable 
diligence might have been discovered. 
—Sherman v. Sipper, 152 S.W.2d 319, 
reversing 129 S.W.2d 458. 
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Where owners of real- 
ty knew, or by reasonable diligence 
could have known in 1931, that a 
fraud had been perpetrated on them 
in procuring a deed from them, the 
four year statute commenced running 
then, and any right of rescission 
which the owners may have had was 
barred by limitation when petition 
was filed in 1938, unless the fraud 
exercised was such as to give rise to 
a constructive trust. Vernon’s Ann. 
Civ.St. art. 5529.—Hall v. Miller, 147 
S.W.2d 266, error dismissed, judgment 
correct. ‘ 


Tex.Civ.App. Limitation begins to 
run on action for fraud from the time 
of the discovery of the fraud or 
from the time it might have been 
discovered by reasonable diligence.— 
ote Ben. Ass’n v. Gayle, 147 S.W.2d 

Tex.Civ.App. In fraud action, the 
statute of limitations begins to run 
from the time of the discovery of the 
fraud or from time it might have been 
discovered by the use of reasonable 
diligence.—Santa Ana Citrus Groves _v. 
First Nat. Bank of Chicago, 149 S.W. 
2d 310, error merueey, 


C.C.A.Cal, A plenary action by 
bankruptey trustee to avoid a deed 
whereby bankrupt had transferred re-, 
alty was not barred by California 
three-year statute of limitations, where 
one of aggrieved parties was _ bank- 
rupt’s creditor who at time deed was 
executed had claim which was provable 
under Bankruptcy Act, and facts con- 
stituting fraud against which relief 
was sought were not discovered by 
such ereditor until a date which was 
within three years prior to commence- 
ment of action. Code Ciy.Proc.Cal. § 


Tex.Civ.App. 


ae ( : 
-Chureh of Santa Barbara v. 


Civ.Co a . 8439, 34 
r.Act § 70, sub, e(1), 11 U.S.C 
110, sub. e(1).—Fir 


Rabbitt, 
118 F.2d 732. a ; hay 
‘Cal.App. Under provision of Code of 
Civil Procedure requiring action for re- 
lief on ground of fraud to be brought 
within three years, time when period 
of limitations began to run depended 
upon whether judgment creditor had 
knowledge of material facts with re- 
spect to fraud at time of entry of 
judgment, or if he did not, it then de- 
pended upon when guch facts were 
discovered or should have been discov- 
ered. Code Civ.Proc. § 338, subd. 4.— 
Richardson v. Michel, 113 P.2d 916. 
Iowa. A creditor’s cause of action to 
set aside an allegedly fraudulent con- 
veyance does not “accrue” until he ob- 
tains a lien upon the real estate con- 
veyed, either by attachment or judg- 
ment, but such lien .must be secured 
within a reasonable time.—Somers vy. 
Spaulding, 294 N.W. 610. 


N.Y.App.Div. In action to set aside 
conveyance on ground that defendants 
fraudulently procured signature to a 
deed when grantor was unaware of 
its nature, and that grantor never 
during her lifetime discovered the 
fraud, gravamen of the complaint was 
“actual fraud” as distinguished from 
“Yegal fraud” or ‘constructive fraud’, 
and statute providing that cause of 
action should not be deemed to ac- 
crue for purpose of limitations until 
discovery of fraud was applicable. 
Civil Practice Act, § 48, subd. 5.— 
Goldstein v. Schachne, 25 N.Y.S.2d 
445, 261 App.Div, 922. 

_ N.¥.App.Div. Where figure ‘$2,000’ 
instead of “$1,000” was placed in 
column of paid-up life insurance value 
of $1,000 life policy on twentieth, twen- 
ty-fifth and thirtieth years, through 
mistake of scrivener, and the policy was 
in the exclusive possession of insured 
and insurer had no opportunity to 
learn of the mistake, insured’s failure 
to disclose mistake and his presenta- 
tion of claim for $2,000 paid-up value 
after expiration of twentieth year con- 
stituted ‘‘constructive fraud” on insur- 
er so that limitation on insurer’s claim 
for reformation of policy commenced 
to run only on presentation of the 
claim and insurer’s action for reforma- 
tion was not barred because of expira- 
tion of more than 10 years after the 
mistake was made. Insurance Law, § 
89.—Metropolitan Life Ins. , Co. v. 
eee 27. N.Y.S.2d 65; 261 App.Div. 


N.Y.Sup. The six-year limitation on 
tenant’s remedy for recovery of pay- 
ments made under mistaken belief that 
taxes on income from leased property, 
for the amount of which tenant was 
liable under lease, were paid: for peri- 
ods subsequent to landlord’s death, 
whereas legatees, being charitable cor- 
porations, were exempt from _ such 
taxes, did not commence to run until 
mistake was discovered by tenant, be- 
cause of constructive fraud in failing 
to inform tenant that such payments 
of taxes had not in fact been made. 
Civil Practice Act, § 48—Wendel 
Foundation v. Moredall Realty Corpo- 


ration, 29 N.¥.S.2d 451, 176 Misc. 
1006. 

Ohio App. An action by superin- 
tendent of banks, liquidating trust 


company, to set aside defendant stock- 
holder’s transfers of stock and convey- 
ances of realty to bank and another, 
made parties defendants as trustees 
under trust agreement, executed by 
transferor at time of transfers, within 
four years after plaintiff or his repre- 
sentatives acquired knowledge of trans- 
fers and such agreement, was not 
barred by statute of limitations as to 
such trustees.—Squire v. Raymond, 35 
N.H.2d 976. 

Wis. The statute of limitations, pro- 
viding that cause of action for relief 
on ground of fraud is not deemed to 
have accrued until aggrieved party’s 
discovery of facts constituting fraud, 
applies to both actions for deceit and 
equitable actions for relief on such 


x 


st Presbyterian 


ground. St.1939, § 330.19(7 
Feld v. Sevier, 295° N.W. 26, 


oe erate 
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statute providing that, in actions 
relief on ground of fraud, the cau 
action shall not be deemed to have_ 
crued until the fraud complained of | 
been discovered by the party aggrieved 
relates to such fraud as gave'rise to 
eause of action previously, at commol 
law, solely cognizable in equity, © 
which case the statute is tolled un 
the fraud is discovered. Code 1939, 
11010.—Higbee v, Walsh, 294 N.W. 

Iowa. Cause of action to recov 
plaintiff’s share in estate, allegedly ot 
tained from plaintiff by fraud of 4d 


fendants, did not accrue until plainti Ke 


examined deposit box and disco 
that her securities and part of 
funds comprising her share in es 
were missing, but suit to recover 
was barred by 5-year limitations, where 
suit was not commenced until about 
seven years after discovery of the 
leged fraud. Code 1939, §§ 11007, 


where the action was brough 
six months after discovery of 
fraud. -12 Okl.St.Ann, § 95, subd. 3.- 
Kauffman y. McLaughlin, 114 


929. 
Tex.Civ.App. Where 


citation by publication, ‘the limitatio 
period does not begin to run until 


ered or by the use of reasonable dil 
gence might have been discovered. Re 
S$t.1925, art. 5529.—Smith v. Lightfoo 
143 S.W.2d 151. & hs ae 


of deed on ground of fraud, by st 


ing mineral reservation provision there- 


from, limitation period begins when 


fraud is actually discovered or should — 
have been discovered by exercise of 


that diligence and prudence, which, u 
der circumstances of case, the law 
poses. Rey.St.1925, art. 5529.—B 
Hsterak, 150 S.W.2d 301. 
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N.Y. Where an executor for an 
tate which had engaged brokers to sell 
realty insisted that executor, individu- 
ally, receive a full commission and 
brokers devised plan whereby the pur- 
chaser paid a commission and the mon- 


ey paid by the estate to the brokers nae 


i 
7 


as commission was paid to the exec 
tor individually, action by other exec 
tors against brokers to recover mon 
which estate had paid brokers was not 


an “action on contract” but an “action — 


on ground of fraud” so that the cause 
of action did not accrue and the six- 
year statute of limitations did not com- 
mence running until the plaintiff exec- 
utors became aware of the facts con- 
stituting the fraud, Civil Practice Act, 
§ 48, subds. 1, 5.—Wechsler v. Bowman, 
84 N.H.2d 322, 285 N.Y. 284, 134 A.L.R. 
1337, reversing Wechsler vy. Byrne, 20 
N.Y.S.2d 401, 259 App.Div. 869, re- 
argument denied Wechsler v. Bowman, 
21 N.Y.S.2d 610, 259 App.Div. 1076, 
reargument denied 385 N.H.2d 980. 
§ 309 

C.C.A.Cal, A plenary action by 
bankruptcy trustee to avoid a deed 
whereby bankrupt had transferred re- 
alty was not barred by three-year 
statute of limitations on ground that 
from date that deed was recorded 
bankrupt’s creditor had constructive 
knowledge of facts constituting the 
fraud against which relief was sought, 
where record did not disclose facts 
constituting the fraud nor any reason 
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Iowa. The “fraud” referred to in the 


has 


existence of the. judgment is discov- 


Tex.Civ.App. In suit for reformation | 
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for believing that such facts existed. 
Code Ciyv.Proc.Cal. § 338; Civ.Code Cal. 
§§ 3439, 3442; Bankr.Act § 70, sub. 
C1) yp ak) U.N. €) As 110, sub. e(1).— 
First Presbyterian Church of Santa 
Barbara y. Rabbitt, 118 F.2d 732. 

; D.C.Fla. Where it appeared from 
fact that one of bankrupt’s creditors 
had filed petition in 1935 alleging that 

-bankrupt’s conveyance constituted a 

fraud against creditors that facts on 
which petition was based should have 

been known to any diligent creditor, 
suit by trustee in 1940 to set aside 
conveyance was barred by Florida Stat- 
ute of limitations because not filed 
within three years of time when facts 
constituting fraud should, with reason- 
able diligence, have been discovered. 
Comp.Gen.Laws Fla.1927, § 4663, subd. 
ppl 4.—_Lamper v. Osius, 38 F.Supp. 
Ark. Where by reasonable diligence, 
development company’s stockholders at 
time of executing written guarantee as 
security additional to deed of trust on 
lands of company could have discovered 
_. facts later urged as fraud warranting 
rescission of agreement to purchase 
stock in development company but did 
not do so, stockholders would be held 
to have known all that an inquiry 
would have developed, and more than 
five years having. elapsed, action for 
- rescission was barred by limitation. 
 Pope’s Dig. § 8938.—Kahn v. Hardy, 
144 S.W.2d 725. 
_ Cal. “Discovery”, as used in three- 
‘year statute of limitations concerning 

actions for fraud, is not synonymous 
- with knowledge. Code Civ.Proc. § 338. 

—Bainbridge v. Stoner, 106 P.2d 423. 
- Cal. If defendant, while director of 
a mining corporation, acted in de- 
fendant’s own interests and in de- 
‘fiance of rights of corporation and its 
stockholders in acquiring title to cor- 
poration’s property, a cause of action 
in favor of corporation and its stock- 
holders arose when defendant acquired 
_ the property, and three-year statute of 

limitations commenced to run against 
_ stockholders at least as soon as stock- 
holders knew, or should have known, 
what defendant had done. Code Civ. 
- Proce. § 338.—Bainbridge vy. Stoner, 
106 P.2d 423. 

Cal. The statute of limitations in ac- 
tion based on fraud begins to run 
from the time when the fraud was dis- 
- covered or should reasonably have been 

discovered. Code Civ.Proc. § 338(4).— 
»* Seeger v.. Odell,;115 P.2d 977, prior 
opinion 108 P.2d 33. 

-Where action based on fraud was 
brought more than three years after 
date when misrepresentation was al- 
legedly made but only 60 days after 
the misrepresentation was allegedly 
discovered to be fraudulent, and plain- 
tiffs alleged that the discovery did not 
occur sooner because of their advanced 
age, the considerable distance of the 
available records from their home, and 
the absence of any occasion on their 
art to examine the records or other- 

ise inquire into the truth of the rep- 
$ resentation, the trial court was justified 
hy “if in finding that plaintiffs were suffi- 
ciently diligent in discovering the 
_ fraud and that the action was brought 
bi within a reasonable time thereafter. 
Code Civ.Proe. § 338(4).—Seeger v. 
Odell, 115 P.2d 977, prior opinion 108 
© P.2d 33. 

— -- ~Cal.App. A defrauded party will be 
_  eharged with discovery of the fraud 

Y in advance of actual knowledge so as 
.: to allow running of limitations only 
ss where the defrauded party should 
plainly have discovered the fraud ex- 

I eept for his own inexcusable inatten- 
WA tion. Code Civ.Proc. § 338, subd. 4.— 

meee Daraway v. First Nat. Bank of La 
Be Verne, 104 P.2d. 95, 39 Cal.App.2d 718. 

Cal.App. The fact that means of 

_ knowledge of fraud are open to a party 

does not necessarily start running of 
limitations, and it is only when the 
circumstances are such that inquiry be- 

comes a duty that the failure to make 

; inquiry becomes a negligent omission 
for which discovery of fraud is charge- 
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~ able in advance of actual knowledge. 
; Code Civ.Proc. § 338, subd, 4.—Lara- 
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104 P.2d 95, 39 Cal.App.2d 718 


Cal.App. Under provision of Code of — 


Civil Procedure requiring action for 
relief on ground of fraud to be brought 
within three years, time when period of 
limitations began to run depended upon 
whether judgment creditor had knowl- 
edge of material facts with respect to 
fraud at time of entry of judgment, or 
if he did not, it then depended upon 
when such facts were discovered or 
should have been discovered. Code Civ. 
Proc. § 338, subd. 4.—Richardson v. 
Michel, 113 P.2d 916. 

Cal.App. Where provision of con- 
tract between motion picture producer 
and distributor relating to deductions 
for advertising costs was ambiguous 
and distributor for number of yéars 
deducted only amounts actually ex- 
pended for advertising, producer had 
no duty to take any steps which might 
lead to discovery.of any fraud or mis- 
take in the contract in regard to such 
provision, and hence three-year limita- 
tion period began to run on cause of 
action for reformation of the provision 
on date that producer first obtained 
knowledge that distributor claimed to 
be entitled to a fixed. charge for ad- 
vertising in connection with each pie- 
ture instead of amounts actually ex- 
pended. Code Civ.Proc. § 338, subd. 4. 
—Jones v. Universal Pictures Co., 114 
P.2d 723. 

Ga.App. An action to recover back 
the premiums paid to insurer on a pol- 
icy which holder was induced to take 
by false representations of insurer as 
to the character of the policy must be 
brought within four years after right 
of action accrues, and the right of ac- 
tion accrues when the fraud is or 
should have been discovered. Code 
1933, § 56-519.—Life & Casualty :Ins. 
Co. of Nashville, Tenn., v. Walker, 10 
S.H.2d 124, 62 Ga.App. 819. 

Ga.App. A _ pbhysician’s concealment 
from patient of fact that in perform- 
ing operation he had removed organs 
unnecessarily and without authority 
constituted “fraud’’ upon the patient, 
and statute of limitations did not. be- 
gin to run against patient until patient 
became aware of the facts, whether the 
suit be ex delicto or ex contractu. 
Code 1933, § 3-807.—Tabor v. Clifton, 
12 S.H.2d 137, 63 Ga.App. 768. 


IlLApp. Where plaintiffs in suit to 
recover payments made under a con- 
tract for the purchase of realty, on 
ground that execution of the contract 
was induced by fraudulent sepreegite: 
tions, had ample opportunity to ascer- 
tain the facts before the expiration of 
the five-year limitation period, but 
nevertheless waited almost ten years 
after executing the contract, before in- 
stituting suit, plaintiffs were charged 
with lack of diligence, and were barred 
by. limitation from maintaining the 
suit. Smith-Hurd Stats. ¢. 83, § 16.— 
Dusek y. Britigan, 32 N.E.2d 682, 30 
Ill.App. 130. 


Iowa. Where a confidential or fidu- 
ciary relationship is present, the re- 
quirement that affirmative acts of con- 
cealment of fraud be alleged and proven 
in action against the one guilty of the 
fraud, in order to toll the statute. of 
limitations, is supplied by mere silence 
and the requirement of diligence in dis- 
covering the fraud complained of is 
greatly relaxed. Code 1939, § 11007, 
subd. 5; § 11010.—Higbee v. Walsh, 
294 N.W. 597. 

The fact that children of deceased 
member of partnership did not em- 
ploy an attorney or an expert account- 
ant and demand books and records 
from other members of partnership, to 
determine whether the other mémbers 
of the partnership were defrauding the 
children of the deceased partner, would 
not show a want of diligence and pre- 
vent the tolling of the statute of limi- 
tations until discovery of the alleged 
fraud. Code 1939, § 11007, subd. 5; 
Sheet tea v. Walsh, 294 N.W. 

Iowa. The statute providing that in 
actions for relief on the ground of 
fraud, or mistake, the cause of action 
Shall not be deemed to have accrued 


§ 11010.—Buhman v. Oltrogge, 294 N. 
W. 788. Tcl iG ¥3 

Iowa. The statute providing that in 
actions for. relief on the ground of 
fraud or mistake, cause of action shall 
not be deemed to have acerued until 
the fraud or mistake shall have been 
discovered by the party aggrieved. does 
not begin to run merely from the ac- 
tual discovery of the alleged fraud, but 
from the time when it might have 
been discovered by the use of the or- 
dinary diligence which the average 
man employs in the conduct of his 
business affairs. Code 1939, § 11010. 
To vy. Denver Sav. Bank, 295 N.W. 

Where bank cashier purchased note 
and mortgage maturing in 1925 for in- 
vestor in 1922 but did not inform in- 
vestor that- part of security had been 
released and investor in 1928 examined 
papers in safe deposit box in which 
the note and mortgage were kept and 
could have learned of release of se- 
curity and investor thereafter at in- 
tervals examined papers in safe de- 
posit box but failed to discover release 
of security until 1937, investor was 
barred by limitations from rescinding 
assignment of note and mortgage on 
ground of misrepresentation, fraud, 
concealment and want of consideration. 
Code 1939, § 11010.—Hay v. Denver 
Sav. Bank, 295 N.W. 176. hse 

Iowa. Where husband of payee of 
note executed by mother and two sons 
knew of conveyance of deceased fa- 
ther’s land in 1922 from mother and 
other heirs to sons, and of fictitious 
mortgage given by sons, maturing in 
1927, but acquiesced therein and per- 
mitted original note to be renewed in 
1930, and in 1931 knew of deed of the 
same land by sons to two sisters, which 
was allegedly fraudulent against credi- 
tors, he was barred by statute of lim- 
itations and his own “‘laches” from at- 
tacking the 1922 conveyance as -fraud- 
ulent in 1938 after becoming holder of 
the note, as against contention that 
his cause of action did not accrue until 
1938, when mother released the _ficti- 
tious mortgage.—Kallem v. Kallem, 295 
N.W. 826. 


Kan. ‘Discovery of fraud’ within 
limitation statute providing that cause 
of action for relief from fraud shall 
not be deemed to have accrued until 
“discovery of the fraud’ means dis- 
covery by person defrauded of such 
facts indicating he had been defrauded 
as would cause a reasonably prudent 
person to investigate, and which if in- 
vestigated with reasonable diligence 
would lead to knowledge of the fraud. 
Gen.St.1935, 60-306.—Gates v. Kansas 
Farmers Union Royalty Co., 111 P.2d 
1098, 153 Kan. 459. 

The recording of a deed in which 
grantor intended to name but one 
grantee but which fraudulently in- 
cluded the name of additional grantee 
is not constructive notice to grantor 
of the fraud, so as to start running of 
limitations. Gen.St.1935, 60-306.— 
Gates _v. Kansas Farmers Union Roy- 
alty Co., 111 P.2d 1098, 153 Kan. 459. 

Kan. A creditor cannot indefinitely 
postpone accrual of his cause of action 
to set aside a fraudulent conveyance by 
undue delay in .bringing an action to 
reduce his debt to judgment, if he has 
had notice of the fraud, or by reason- 
able diligence would have discovered 
it, or by dilatory prosecution: of such 
an action to finality after it has been 
commenced.—Causemaker v. De Roo, 
113 P.2d 85, 153 Kan. 648. 

Kan. The recording of a conveyance 
which is regular on its face, although 
given for the purpose of defrauding 
creditors, ordinarily constitutes con- 
structive notice of its execution and 
contents, but not of the fraudulent pur- 
pose of the transfer.—Causemaker y, 
De Roo, 113 P.2d 85, 153:Kan. 648. ~ 

Where the very making of a trang- 


; 
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fer and the termg of the instrument are 
of the essence of a cause of action for 
fraud, or are otherwise of such a 
character as to put a person of ordi- 
nary prudence on inquiry concerning 
the presence of fraud, the recording of 
the instrument imparts notice of the 
fraudulent intent in addition to notice 
of the execution and contents of in- 
strument.—Causemaker v, De Roo, 113 
P.2d 85, 153 Kan. 648, : 

Where no obligation to examine the 
public records exists, or where a party 
participating in a fraudulent convey- 
ance has led the defrauded party to 
forego an examination of the records, 
the recording of the instrument may 
not constitute constructive notice even 
of its execution and contents, and the 
party guilty of the fraud may not as- 
sert such constructive notice.—Cause- 
maker yv. De Roo, 113 P.2d 85, 153 
Kan. 648. 

Where debtors’ note was more than 
10 years past due when they executed 
‘a quitclaim deed showing on its face 
that grantee was their son and that 
consideration was nominal, creditor, 
who alleged that he extended credit in 
particular reliance on debtors’ owner- 
ship of land conveyed, was charged 
with constructive notice of execution 
and contents of deed as of date when 
it was recorded, and, where creditor 
waited about two years and ten months 
after that date before starting any 
sort of action to collect debt, his sub- 
sequent action to set aside deed _as 
fraudulent, was barred by two-year 
statute. Gen.St.1935, 60-306, subd, 3. 
—Causemaker v. De Roo, 113 P.2d 85, 
153 Kan. 648. 

Kan. Where alleged fraud . was 
practiced by defendant in 1931 or 1933, 
and the means of discovery of the 
fraud were in the pubiie records, plain- 
tiff could not claim, in action brought 
in 1940 to quiet title, that he did not 
discover the traud until 1939, and ac- 
tion was barred by statute providing 
that an action for relief on ground or 
fraud must be brought within two 
years after discovery of fraud. Gen.St. 
1935, 60-306, subd. 3.—Henne v. Wood, 
113 P.2d 98, 153 Kan, 673. 

Mo. Under statute providing that a 
cause of action for relief on the ground 
of fraud is deemed not to have accrued 
until the discovery by the aggrieved 
party at any time within ten years of 
the facts constituting the fraud, one 
is deemed cognizant of the facts that 
should have veen known and is held 
to have known facts that he could by 
the exercise of ordinary care, commen- 
surate with the circumstances, discover 
by due diligence or the means within 
his power, except where a relation of 
trust and confidence exists between the 
parties and the plaintiff is lulled into 
a sense of security, statute does not 
begin to run until the actual discovery 
of the fraud. Rev.St.1929, § 1014; 
Mo.St.Ann. § 862, p. 1143.—Foster v. 
Petree, 149 S.W.2d 851, transferred 
141 S.W.2d 131. ; 

Mo.App. A cause of action for fraud 
“accrued” when defrauded party dis- 
covered the fraud, or when, by proper 
diligence, he, as an ordinarily prudent 
person under the circumstances, could 
have discovered such fraud.—sSiJer v. 
Kessinger, 149 S.W.2d 890. 

Okl. Where owners of fee sought 
cancellation of royalty conveyances on 
theory that they thought they were 
executing an oil and gas lease only 
but through fraud were induced also 
to execute royalty conveyance without 
knowledge that they were executing 
such instrument but where evidence 
sustained finding that they had _ sufii- 
cient information of existence of roy- 
alty conveyances more than two years 
prior to institution of suit, cancella- 
tion of royalty conveyances was barred 
by 2-year statute of limitations. 12 
Okl.St.Ann. § 95, subd. 3.—Powell v. 
Kightlinger, 112 P.2d 392. 

Oki. Where vendees knew that wa- 
ter wells on land purchased by them 
were used by town for its water sup- 
ply, but were induced to purchase by 
statement of owner’s agent that town 
had abandoned the wells, and convey- 
ance was by quitclaim subject to 
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’ rl 
_vights of tenants or occupants, notifi- 
~ cation by town clerk and town council 


to vendees that town had 99-year lease 
on land and had not abandoned the 
wells started running of dJimitations 
on cause’ of action. against vendors for 
fraud, since by such notice the ven- 
dees were advised of and ‘‘discovered’’ 
the fraud, notwithstanding pu bravery 
statement by agent. to verndees that 
vendees owned the wells. 12 OkI.St. 
Ann. § 95.—Boyd v. Prudential Ins. 
Co. of America, 114 P.2d 467. 

Okl. Where a relation of trust or 
confidence exists, making it the duty 
of a defrauder in his trust capacity 
to disclose the true state of facts, de- 
frauded person is not charged with 
constructive discovery of the fraud be- 
cause the facts are a matter of public 
record, and the two-year limitation 
statute does not begin to run on the 
recording of such. facts. 12 Okl.St. 
Ann. § 95, subd. 3.—Kauffman v. Mc- 
Laughlin, 114 P.2d 929. 

Tex. Fraud will prevent the run- 
ning of statute of limitations only un- 
til such time as the fraud is discov- 
ered, or by the exercise of reasonable 
diligence might have been discovered. 
—Sherman v. Sipper, 152 S8.W.2d 319, 
reversing 129 S.W.2d 458. 

Tex. A suit to rescind on the 
ground of fraud contract for exchange 
of land and to cancel deeds executed 
in. consimmation thereof, which was 
not commenced until more than four 
years after such consummation of deal, 
was barred by four-year statute of 
limitations, where no attempt was 
made to show facts excusing plaintiffs’ 
failure to discover defect in title, 
which defect was a matter of record 
open to plaintiff, and the alleged fraud 
until about a year before bringing 
suit, and it did not appear that fraud 
could not have been sooner discovered 
had plaintiffs exercised reasonable dili- 
gence.—Sherman y. Sipper, 152 S.W.2d 
319, reversing 129 S.W.2d 458. 

Tex.Civ.App. Where judgment is 
procured by fraud, 4-year period of 
limitation against suit constituting a 
direct attack upon the judgment does 
not begin to run until the fraud is 
discovered, or in the exercise of reason- 
able diligence should have been dis- 
covered, and where judgment is void 
for want of citation or for fatally de- 
fective citation by publication, the limi- 
tation period does not begin to run un- 
til the existence of the judgment is 
discovered or by the use of reasonable 
diligence might have been discovered. 
Rev.St.1925, art. 5529.—Smith vy. Light- 
foot, 143: S:W.2d 161...° 

Tex.Civ.App. An alleged cause of 
action for fraud in sale of bank stock 
was barred by limitations where plain- 
tiff could by exercise of reasonable dil- 
igence have discovered the fraud more 
than two years prior to filing of suit. 
Rey.S8t.1925, art. 5526, subd. 4.—Cox 
v. Cox, 143 S.W.2d 807, error refused. 

Tex.Civ.App. Where owners of real- 
ty knew, or by reasonable diligence 
could have known, in 1931, that a 
fraud had been perpetrated on them 
in procuring a deed from them, the 
four year statute commenced  run- 
ning then, and any right of rescission 
which the owners may have had was 
barred by limitation when petition 
was filed in 1938, unless the fraud 
exercised was such as to give rise to 
a constructive trust. Vernon’s Ann. 
Civ.St. art. 5529.—Hall v. Miller, 147 
S.W.2d 266, error dismissed, judgment 
correct. 


Tex.Civ.App. Limitation begins to 
run on action for fraud from the time 
of the discovery of the fraud or from 
the time it might have been dis- 
covered by reasonable  diligence.— 
Bone Ben, Ass’n vy. Gayle, 147 S.W.2d 


Tex.Civ.App. In fraud action, the 
statute of limitations begins to run 
from the time of the discovery of the 
fraud or from time it might have been 
discovered by the use of reasonable 
diligence.—Santa Ana Citrus Groves vy. 
First Nat. Bank of Chicago, 149 S.W. 
2d 310, error refused. 

Tex.Civ.App. In suit for reformation 
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of deed on ground of fraud, by strik- 
ing mineral reservation provision 
therefrom, limitation period begins 
when fraud is actually discovered or 
should have been discovered by exer- 
cise of that diligence and prudence, 
which, under circumstances of case, the 
law imposes. Rev.St.1925, art. 5529.— 
Bell v. Esterak, 150 S.W.2d 301. 

Utah. A judgment cereditor’s suit 
against debtor and a corporation to set 
aside, for alleged fraud, debtor’s as- 
signment to corporation of debtor’s in- 
terest in land, was not barred by three- 
year statute of limitations, where as- 
signment was made on October 4, 1930. 
and suit was filed on July 9, 1935, and 
evidence was conflicting as to whether 
creditor or his privies knew or should 
have known of assignment, and exact 
method and time of notification were 
not alleged. Reyv.St.1933, 104-2-24,— 
Nielson v. Smith, 107 P.2d 158. 

Wash. The “discovery” contemplated 
in statute providing that the cause of 
action for fraud is deemed to have 
accrued when fraud is discovered, and 
that action must be instituted within 
three years thereafter or it is barred, 
is of evidential facts leading to a be- 
lief in the fraud and by which exis- 
tence of the fraud may be established. 
Rem.Rev.Stat. § 159, subd. 4.—Davison 
v., Hewitt, 106 P.2d 733. 

Wash, Where judgment creditor 
dismissed writ of garnishment pro- 
cured in 1934 directing company to 
answer as to any indebtedness owing 
by it to judgment debtors upon being 
informed by garnishee’s attorney that 
none of debtors owned any stock in 
company, and creditor did not learn 
that one of debtors had made two 
transfers of stock to his wife in 1932 
and 1933, until after answer by com- 
pany to a writ of garnishment filed in 
December, 1939, there was no ‘“discov- 
ery” by creditor under the three-year 
statute of limitations of such facts as 
would, on reasonably diligent investi- 
gations, have led to knowledge of 
fraudulent transfer to wife until De- 
cember, 1939, and hence an application 
for an order restraining wife and com- 
pany from disposing of stock, brought 
in December, 1939, was not barred by 
limitations. Rem.Rev.Stat. §§ 5828, 
6890 et seq.; § 159, subd. 4.—Davison 
v. Hewitt, 106 P.2d 738. 

Wis. The statute of limitations, 
providing that cause of action for re- 
lief on ground of fraud is not deemed 
to have accrued until aggrieved party’s 
discovery of facts constituting fraud, 
applies to both actions for deceit and 
equitable actions for relief on such 
ground. St.1939, § 3380.19(7).—Ihlen- 
fae v. Seyler, 295 N.W. 26, 236 Wis. 


Wis. Where one suing for damages 
because of fraudulent misrepresenta- 
tions in connection. with sale of se- 
curities to her became suspicious and 
distrustful of defendants, received such 
evasive answers to inquiries addressed 
to one of them as to make her “feel 
peculiar”, and knew that State Rail- 
road Commission and certain news- 


paper had addressed themselves to 
merits of defendants’ enterprises and 
might have information valuable to 


plaintiff, over six years before com- 
mencement of action, action was barred 
by statute of limitations as not brought 
within six years after plaintiff’s dis- 
covery of facts constituting fraud. St. 
1939, § 330.19(7).—Ihlenfeld y. Seyler, 
295 N.W. 26, 236 Wis. 255. 
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Cal. In determinin whether suit 
by minority stockholders against di- 
rector of mining corporation, to have 
director declared a trustee of mining 
claims for benefit of corporation and 
stockholders on ground that director 
fraudulently acquired title to prop- 
erty belonging to corporation in de- 
fiance of rights of stockholders and 
corporation, was barred by three-year 
statute of limitations, previous litiga- 
tion resulting in judgment against 
corporation, and execution sale of cor- 
poration’s assets and transfers under 
which defendant allegedly acquired title 
to corporation’s property, gave inter- 
ested persons “constructive notice’ 9f 


SesAOe Pee 8" PRoBR 
, _ director’s alleged wrongdoing. Code Civ. 
Proc. 388.—Bainbridge vy. Stoner, 
% 106 P.2d 428, 


Iowa. The recording of a conveyance 
is constructive notice to creditor who 
subsequently claims that -conveyance 
was fraudulent, and creditor is deemed 
‘to have discovered the fraud at the time 
that conveyance was recorded.—Somers 
vy. Spaulding, 294 N.W. 610. 
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Cal. If adtendent while director of a 
mining corporation, acted in defend- 
ant’s own interests and in defiance of 
rights of corporation and its stock- 
holders in acquiring title to corpora- 
tion’s property, a cause of action in 
favor of corporation and its stockhol- 
ders arose when defendant acquired 
the property, and three-year statute of 
; mitations commenced to run against 
stockholders at least as soon as stock- 
- holders knew, or should have known, 
- what defendant had done. Code Civ. 
Proc. § 338.—Bainbridge v. Stoner, 106 
P.2d 423 


If member of partnership who 
did not sign instrument whereby it 
was agreed that partners would faith- 
fully invest money of an associate, 
knew of the instrument, and if, with 
. such knowledge, he conspired and con- 
- federated with his partners in the per- 
petration of a fraud on their associate, 


joint tort-feasor” equally L 
with the partners who did sign the in- 
‘strument, and the statute of limita- 
- tions did not begin to run against him 
until discovery of the fraud. Code 
1989, § 11007, subd. 5; § 11010.—Hig- 
‘bee v. Walsh, 294 N.W. 597. 
~ Children of deceased member of part- 
nership had the right to rely on the 
honesty of the other members of the 
partnership, and the fact that they did 
BO rely and were allegedly defrauded 
; by, the other members of the partner- 

ship did not prevent the tolling of the 
statute of iitations vail ile mugeee 
fraud was _ discovered. ode 5 

: 11010.—Higbee vy. 


Mo. Limitation of actions did not 
egin to run against suit by one whom 
decedent allegedly agreed to adopt for 
relief against administrator’s alleged 
- fraud until discovery thereof, since a 
relation of trust and confidence exist- 
ed. | Rev.St.1929, § 1014; Mo.St.Ann. 
g- 6 , p. 1143.—Foster v. Petree, 149 
‘24 851, transferred 141 §8.W.2d 
' “ 


Pa,Com.Pl. The Statute of Limita- 
ms, where money or property has 
been lost through fraud of an agent or 
attorney, does not begin to run _ until 
the discovery of the fraud or such 
time as the person defrauded had no- 
‘tice or means of knowledge of the 
fraudulent act.—Fidelity-Philadelphia 
- Trust Co, vy. Dreslin, 30 Del.Co. 351. 
_ Wash. A corporation suing to re- 
cover secret profits allegedly made by 
assistant manager, and not trustee and 
stockholder from whom the facts were 
allegedly concealed, was the ‘‘aggrieved 
party” under statute providing that 
cause of action for fraud shall not be 
deemed to have accrued for purposes of 
limitations until discovery by aggrieved 
party of facts constituting fraud. Rem. 
 ‘Rey.Stat: § 159, subd. 4.—Bay City 
Lu 
& 
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mber Co. y. Anderson, 111 P.2d 771. 
, § 322 
-- Gail.App. Where provision of con- 
tract between motion picture producer 
and distributor relating to deduc- 
tions for advertising costs was am- 
biguous and distributor for number of 
years deducted only amounts actually 
expended for advertising, producer 
had no duty to take any steps which 
might lead to discovery of any fraud 
ee or mistake in the contract in regard to 
et 


such provision, and hence three-year 

“i limitation period began to run on 
~ eause of action for reformation of the 
provision on date that producer first 
obtained knowledge that distributor 

. claimed to be entitled to a fixed charge 
; for advertising in connection with each 
. instead of amounts actually 
Code Civ.Proc. § 338, subd. 


picture 
expended, 


Maze ree Bape 
Sy Ea RA VS Rae 
4.—Jones._v. ‘Universal - Pictures 


114 P.2d 7238. ; : Ais: 
Iowa. The statute providing that in 
actions for relief on the ground of 
fraud, or mistake, the cause of action 
shall not be deemed to have accrued 
until the fraud, or mistake, shall have 
béen discovered by the party aggrieved, 
does not contemplate actual knowledge 
of the fraud before the statute shall 
begin to run, but such knowledge or 
notice as would lead a man of reason- 
able prudence to make inquiries which 
would disclose the fraud. Code 1939, § 
Tee en v. Oltrogge, 294 N.W. 
La. An action to reform deeds so as 
to correctly describe property was not 
prescribed where plaintiffs and their 
author in title had always been in pos- 
session of the property and action was 
brought within 10 years after discovery 
of error in description. Rev.Civ.Code, 
art. 3544.—Haas v. Opelousas Mercan- 
tile Co., 2 So.2d 3, 197 La. 500. 
N.Y.App.Div. An action to reform a 
deed for allegedly mutual mistake in 
description of land conveyed was 
barred by 10-year statute of limitations 
under which the rule as to discovery 
of the facts is limited to fraud, and 
all other cases are excluded from its 


operation. Civil Practice Act, § 53.— 
Hart _v. Blabey, 26 N.Y.S.2d 92, 261 
App.Div. 339. 


Tex.Civ.App. In action involving mu- 
tual mistake, limitation begins to run 
from the time of discovery of the mis- 
take or from the time it might have 
been discovered by the use of reason- 
able diligence.—Stegall v. McLennan 
County, 144 S.W.2d 1111, error dis- 
missed, judgment correct. 
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Cal. Where charter of City of Los 
Angeles required an application to the 
Board of Pension Commissioners be- 
fore court proceedings could be insti- 
tuted to establish right to a pension, 
claimant could not sue for pension 
while claim was being considered by 
the Board, but running of the statute 


\of limitations was suspended during 


any period in which the claimant was 
prevented from taking action to protect 
her rights, .Code Civ.Proc. § 356; St. 
1925, p. 1086, § 188 as amended by St. 
1927, p. 2023.—Dillon v. Board of Pen- 
sion Com’rs of City of Los Angeles, 
116 P.2d 87, prior opinion 109 P.2d 
660, prior opinion 100 P.2d 803. 

Cal.App. A customer’s cause of ac- 
tion for conversion of securities by 
broker is complete on date of conyer- 
sion and limitation period commences 
on that date, no tender or demand is 
necessary, and the running of the stat- 
ute cannot be extended by making of 
tender and demand at a later date, nor 
is it necessary that customer be _ in- 
formed of the fact that his securities 
have been converted.—Coy y. HB. F. 
Hutton & Co., 112 P.2d 639. 


Mass. Ordinarily, period fixed by 
statute of limitations for commence- 
ment of action, though not in terms ap- 
plicable to perfectioh or completion of 
inchoate cause of action, is taken by 
analogy to be limit of reasonableness 
of time to perfect such cause, and 
plaintiff must perfect his right of ac- 
tion within such period or lose it.— 
Barton v. Automobile Ins. Co. of Hart- 
Be Conn., 34 N.H.2d 516, 309 Mass. 

Wash, Where corporation trans- 
ferred personalty to defendants under 
an unlawful preference on March 14, 
1933, at which time corporation was 
insolvent, a cause of action by corpo- 
ration’s creditors, other than defend- 
ants, to set transfers aside accrued on 
date of transfers, although creditors 
had not reduced their claims to judg- 
ments, and ordinary statute of limita- 
tions was applicable to suit to set 
transfers aside, and the statute was not 
tolled until appointment of a receiver, 
Rem.Rey.Stat. §§ 165, 5831—1.—Peeples 
v. Hayes, 104 P.2d 305. 

Where corporation transferred per- 
sonalty to defendants under an unlaw- 
ful preference on March 14, 1933, at 
which time corporation was insolvent, 
a suit by corporation’s receiver, who 


as appoin 
ptember 17, 
aside was. barr 


2d 305. es iv ; 
Wash. Where condition precedent to 
accrual of cause of action exists, cause 
of action does not “accrue” until condi- 
tion is met, and limitation does not be- 
gin to run until such time. Rem.Rev. 
Stat. § 155.—Washington Security Co. 
v. State, 114 P.2d 965. Mea 
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©.C.A.Colo. Under Colorado law, lim- 
itations against the right of a trustee 
in bankruptcy as the representative of 
a creditor to set aside a contract as 
a fraudulent conveyance will not begin 
to run until the ereditor’s rights have 
accrued by reduction of his claim to 
final judgment and the return of his 


execution nulla bona, and the fact that . 


he might have sued out a writ of at- 
tachment does not affect such opera- 
tion. Bankr.Act § 70, sub. e, 11 U.S. 
C.A. § 110, sub. e; °35 C.S.A. ¢c. 71, §§ 
14, 15, 17.—Fish v. East, 114 F.2d 177. 

Ot.cl. If a party who is required 
to do some preliminary act before 
commencing suit were permitted to take 
his own time to complete the act, the 
effect would be to exempt him from 
the statute of limitations.—Dawnic §. 
S. Corporation v. U. S., 90 Ct.Cl. 537. 

Cal. Where terms of supplemental 
agreement entered into between seller 
of hotel equipment and buyer pro- 
vided for assignment of notes by buy- 
er to seller and appointment of trustee 
to collect notes, and that remedies of 
seller on original conditional sales 
agreement would be suspended until 
trustee had made a full accounting and 
returned uncollected notes, statute of 
limitations did not commence to run 
on seller’s action until trustee had 
made a full accounting and returned 
the uncollected notes, since trustee’s 
act was a “condition precedent’’ to 
commencement of the action. Code Civ. 
Proc. § 337.—Ghirardelli v. Peninsula 
Properties Co., 107 P.2d 41, prior opin- 
ion 98 B.2d 734. 

Cal.App. In action to set aside fraud- 
ulent transfers, it was unnecessary as 
prerequisite to maintenance of action to 
levy an execution and have it returned 
unsatisfied, and therefore the delay in 


issuing the execution did not extend . 


time at which statute of limitations be-. 
gan to run. Code Civ.Proe. § 338, subd. 
4; Civ.Code, § 38439.—Richardson vy. 
Michel, 113 P.2d 916. 

Md. In action in Maryland court by 
Pennsylvania liquidator of Pennsyl- 
vania reciprocal and inter-insurance ex-. 
change to enforce assessment against 
Maryland subscriber, limitations began 
to run from date of Pennsylyania de- 
cree or order making the assessment, 
Code Md.1939, art. 57, § 1; 40 P.S.Pai 
§ -206.—Taggart v. Wachter, Hoskins & 
Russell, 21 A.2d 141. 


Tex.Civ.App. Limitation on sheriff’s’ 


claim against county began to run in 
favor of county from time the claim 
matured, regardless of whether it was 
presented to and rejected by the com- 
missioners’ court. Vernon’s Ann.Civ. 
St. arts. 1573, 5526.—Stegall v. Me- 
Lennan County, 144 S.W.2d 1111, error 
dismissed, judgment correct. 

Where county sheriff had notice in 
July, 1933, that he had collected illegal 
fees from state for services performed 
in going out of county and making ar- 
rests and returning defendants to 
county before they were indicted, the 
sheriff who took such sums into con- 
sideration in -accounting with county, 
and who failed to make claim against 
county until August 7, 1935, did not 
make his claim within a “reasonable 
time’ and action against county 
brought after the claim was denied 
was barred by two-year limitation. 
Vernon’s Ann.Civ.St. arts. 1573, 5526.— 
Stegall v. McLennan County, 144 S.w. 
2d 1111, error dismissed, judgment cor- 
rec 

Wash, Where the state purported to 


sell shorelands on nonnavigable lake, — 


a 
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which lands belonged to purchaser by 
virtue of its ownership of abutting 
property, determination that lake was 
not navigable was not “condition pre- 
cedent” to accrual of purchaser’s right 
of action for recovery of purchase mon- 
ey, but right of action “accrued” on 
payment of purchase money to state, 
and hence purchaser’s action, brought 
over 13 years after such payment, was 
barred by six-year limitation. Rem. 
Rey.Stat, §§ 155, 157.—Washington Se- 
curity Co. v. State, 114 P.2d 965. 
Where right of action depends upon 
some act to be performed preliminary 
to commencement of suit, and the one 
whose duty it is to perform such act 
is under no restraint or disability in 
the performance thereof, he cannot sus- 
pend indefinitely running of limitation 
by delay in performance of the prelim- 
inary act. Rem.Rev.Stat. § 155.—Wash- 
pee Security Co. v. State, 114 P.2da 


Where right of action depends on 
some act to be performed, the one 
whose duty it is to perform such act 
must do so within a reasonable time, 
and a “reasonable time”, in absence of 
circumstances justifying or excusing 
delay, is the statutory period. Rem. 
§ 155.—Washington Security 
Co. v. State, 114 P.2d 965. 

Where the state purported to sell 
shorelands on nonnavigable lake, which 
lands belonged to purchaser by virtue 
of its ownership of abutting property, 
purchaser’s action for recovery of pur- 
chase money, commenced over 13 years 
after purchase money was paid to the 
state, would be barred because not com- 
menced within a ‘reasonable time’, 
even if adjudication that lake was non- 
navigable, which had not been made 
when action was commenced, was orig- 
inally a “condition precedent” to ac- 
erual of right of action. Rem.Rev.Stat. 
§§ 155, 157—Washington Security Co. 
y, State, 114 P.2d 965. 
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Wash. Where corporation trans- 
ferred personalty to defendants under 
an unlawful preference on March 14, 
1933, at which time corporation was in- 
solvent, a cause of action by corpora- 
tion’s creditors, other than defendants, 
to set transfers aside accrued on date 
of transfers, although creditors had not 
reduced their claims to judgments, and 
ordinary statute of limitations was ap- 
plicable to suit to set transfers aside, 
and the statute was not tolled until ap- 
pointment of a receiver. Rem.Rev.Stat. 
§§ 165, 5831—1.—Peeples v. Hayes, 104 
P.2da 305. 
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U.S.Ohio. Under Ohio law that re- 
maindermen’s cause of action to compel 
corporation which had _ transferred 
stock to life tenant in 1927 without 
limitation to restore remaindermen’s 
rights, and for other relief, did not 
arise until demand and refusal, where 
demand was either in June, 1934, 
when suit was brought by remainder- 
men in state court, or in June, 1937, 
when formal demand was made, action 
commenced in federal court in July, 
1937, was not barred by limitations 
regardless of whether four-year or six- 
year limitation period applied. 28 U. 
S.C.A. § 725; Gen.Code Ohio, §§ 8673-1, 
8673-6, 8673-7, 8673-17, 8673-30, 11222, 
11224, 11233.—West v. American Tele- 
phone & Telegraph Co., 61 S.Ct. 179, 
311 U.S. 223, 85 L.Ed. —, reversing 
108 F.2d 347, certiorari granted 60 S.Ct. 
ee two cases, 310 U.S. 618, 84 L.Ed. 
1392. 


C.C.A.N.Y. Where roubles were de- 
posited in June, 1917, in Petrograd 
branch of New York bank which was 
closed by the Soviet government, no 
demand was necessary to give rise to a 
cause of action and action instituted 
against New York bank in July, 1937, 
was barred by the six-year statute of 
limitations. Civil Practice Act N.Y. § 
48.—Tillman y. National City Bank of 
New York, 118 F.2d 6381. ; 

D.C.Wash. If a certificate of deposit 
provided that it would become payable 
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upon demand after a certain date, the 
making of demand within a reasonable 
time after that date would be neces- 
sary to start the statute of limitations 


running.—Hertrich vy. Robbins, 38 FP. 
Supp. 104. 
Ala. The technical meaning of “pay- 


able on demand” within note is payable 
at once, and limitations begin to run 
from date, though no demand in fact 
rit made.—Maynor y. Dillin, 2 So.2d 

Cal.App. Where possession of prop- 
erty is obtained lawfully and there has 
been an actual conversion, the statute 
of limitations begins to run from that 
time, and no demand is necessary, 
since the cause of action for conver- 
sion is complete at the time of the 
wrongful disposal of the property. 
Code Civ.Proc. § 338, subd. 3.—Coy v. 
EH. F. Hutton & Co., 112 P.2d 639. 

A customer’s cause of action for con- 
version of securities by broker is com- 
plete on date of conversion and limita- 
tion period commences on that date, no 
tender or demand is necessary, and the 
running of the statute cannot be ex- 
tended by making of tender and de- 
mand at a later date, nor is it neces- 
sary that customer be informed of the 
fact that his securities have been con- 
verted.—Coy v. E. F. Hutton & Co., 112 
P.2d 639. 

Ga.App. Where payments on install- 
ment note, which was not under seal, 
became in default on November 2, 1932, 
and note provided that in ease of de- 
fault, unless excused by payee’s board 
of directors, balance of note should be- 
come payable ‘‘on demand’’, quoted 
words meant that entire indebtedness 
did not become due by reason of de- 
fault in payment of one installment un- 
til demand for payment of entire in- 
debtedness was made on maker, and 
where it did not appear that such de- 
mand was ever made, and note matured 
in September, 1934, an action com- 
menced on note in June, 1940, was not 
barred by six-year statute of limita- 
tions. Code 1933, § 3-705.—Hill v. 
Fryer, 14 8.H.2d 135, 64 Ga.App. 507. 

Ill. Generally, the statute of limita- 
tions begins to run in favor .of a 
bank’s stockholders on the day when 
the bank closes, and when that occcurs 
no demand on stockholders is required 
to be made by creditors seeking to en- 
force their claims against them. 
Smith-Hurd Stats.Const. art. 11, § 6.— 
Lewis v. West Side Trust & Savings 
Bank, 32 N.H.2d 907, 376 Ill. 23. 


Ill, As regards running of statute of 
limitations, a demand and refusal are 
necessary where pledges are such that 
tort can be waived and the transaction 
ratified, but where the pledgee’s pos- 
session sounds in tort from: the begin- 
ning, no demand is necessary before 
beginning of suit to recover amount 
pledged. .Smith-Hurd Stats. ce. 83, § 16. 
—O’Connell vy. Chicago Park Dist., 34 
N.H.2d 836, 376 Ill. 550, affirming 27 
N.E.2d 603, 305 Ill.App. 294. 

Where cause of action for recovery of 
pledged securities accrued immediately 
upon consummation of illegal pledge 
of securities by state bank to secure 
deposit of municipal funds, statute of 
lir-itations began to run at once, and 
nu subsequent demand and_ refusal 
could start it afresh. Smith-Hurd 
Stats. c. 83, § 16.—O’Connell v. Chicago 
Park Dist., 34 N.H.2d 836, 376 Ill. 550, 
iy daa 27 N.H.2d 608, 305 Il.App. 
294, 


When a conversion hag taken place 
under a void contract, a demand and 
refusal before beginning suit is unnec- 
essary, for purpose of determining time 
when statute of limitations starts to 
run. Smith-Hurd Stats. c. 83, § 16.— 
O’Connell v. Chicago Park Dist., 34 N. 
BH.2d 836, 376 Ill. 550, affirming 27 N. 
H.2d 603, 305 Ill App. 294. 

La. he act under which lieu war- 
rants were issued to indemnify holders 
of patents for land which had. been 
erroneously issued contemplated a fu- 
ture location of warrants on land of a 
like character belonging to state at any 
time holder of warrants could find 
such land, and hence under statu- 
tory provisions dealing with accrual of 
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cause of action growing out of contract 
to be performed at a future time, a 
cause of action to compel issuance of 
patent did not acerue to holder of lieu 
warrant until application for issuance 
of patent was denied. Act No. 104 of 
1888; Rev.Civ.Code, art. 3544; Code 
Prac. art. 14.—State ex rel, Hyams’ 
Bens v. Grace, 1 So.2d 683, 197 ‘La. 

Me. A note payable on demand is 
due instantly, and the statute of lim- 
itations begins to run from its date. 
Rev.St.1930, ¢. 95, § 90.—Barron v. 
Boynton, 15 A.2d 191. 


N.J.Ch. Where under will testatrix’ 
son acquired fee-simple title to a por- 
trait subject to being divested upon in- 
definite failure of son’s descendants by 
gift over in fee to New Jersey Histori- 
cal Society, and executor transferred 
possession of portrait to the society, 
the possession of the society gave rise 
to a presumption that the possession 
was in good faith and not adverse and 
the statute of limitations did not begin 
to run until demand was made by lega- 
tee of the son under his will.—Redmond 
v. New Jersey Historical Soc., 18 A.2d 
275, 129 N.J.Hq. 57. 

N.Y¥.Sup. A cause of action on de- 
Mand note accrued, and statute of 
limitations commenced to run, imme- 
diately on delivery of note to payee. 
Civil Practice Act, § 48.—United Trust 


Corporation v. Burgess, 24 N.Y.S.2d 
84, 175 Mise, 511. 
N.Y.Sur. Stipulated facts estab- 


lished that claims against estate of 
decedent based upon credit balances 
in brokerage accounts with firm wholly 
owned by decedent constituted deposits 
which were to be held until demand 
was made therefor, and hence statute 
of limitations did not begin to run 
against claims until a demand had 
been made. Civil Practice Act, § 15, 
subd. 2.—In re Hayden’s Estate, 24 N. 
Y.S.2d 15, 175 Misc. 506. 

Pa. Unlike the bar of a statute of 
limitation, the presumption of payment 
of debts unclaimed and unrecognized 
for 20 years does not require a new 
promise or its equivalent to overcome 
such presumption.+-In re Frey’s Estate, 
21 A.2d 23,342 Pa. 351 

Pa.Com.Pl. In an action to recover 
moneys paid by mutual mistake to a 
borough for sewer service in excess of 
the amount actually payable, annually 
over a period upward of twenty years, 
the Statute of Limitations does not run 
until after a demand made.—Gitt v. 
Borough, of Hanover, 55 York 13. 

Utah. If demand or notice is merely 
a step in remedy for securing refund 
of an illegal tax, limitations do not 
start to run upon demand or notice, 
but if the demand or notice is part of 
the cause of action, limitations do not 
start to run until demand or notice. 
Py ied v. Weber County, 111 P.2d 

Where illegality of excessive inven- 
tory filing fees based on estate valua- 
tion had been judicially determined, 
payment was involuntary and amount 
of excess was canehis of exact proof, 
demand for refund or notice was mere- 
ly part of remedy, and limitations com- 
menced to run from date of payment 
rather than from date of demand. 
Rev.St.19338, 28-2-2, 104-2-30.—Wilson 
v. Weber County, 111 P.2d 147. 
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Mont. Cause of action of holder of 
bonds and coupons of irrigation dis- 
trict to compel by mandamus a levy 
of assessment to create fund sufficient 
to pay coupons did not accrue, and 
limitations did not begin to run, until 
demand for payment of coupons was 
made and refused or trust was other- 
wise repudiated, since limitation never 
begins to run when bonds are payable 
out of a particular fund, unless it ap- 
pears that the fund has been provided 
tor.—State ex rel. Central Auxiliary 
Corporation vy. Rorabeck, 108 P.2d 601, 

N.Y.Ct.Cl. .Where contract for fur- 
nishing of milk by claimant to state 
hospital authorized adjustment of’ price 
by Division of Standards and Purehase 
in the event that official priee regula- 
tions were made effective, such regula- 
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tions were made effective, and Division 
of Standards and Purchase, on March 
17, 1939, rejected claimant’s demand 
for increased compensation under the 
eontract, claimant’s cause of action, if 
any, on contract did not “accrue” un- 
til rejection of his demand, and hence 
claim against state filed June 30, 1939, 
was not barred by six-month limitation 
period, under Court of Claims Act. 
Court of Claims Act, § 10, subd. 4; § 
12—Queensboro Farm Products __ Vv. 
State, 24 N.Y.S.2d 413, 175 Misc. 574. 
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Iowa. A cause of action on an agree- 
ment to repurchase corporate stock ac- 
erues, as affecting running of limita- 
tions, upon the making of demand rath- 
er than at the time of the agreement. 
Code 1939, § 11007, subd. 5.—Wright v. 
3, 298 N.W. 
790, 230 Iowa 838, followed in 298 N. 


Wz. 794, 230 Iowa 844. 


Where seller of corporate stock 
agreed to repurchase upon demand, and 


assignee of buyer agreed not to make 
_ demand for at least a year, as consider- 


ation for seller’s new promise to repur- 


- ehase, such demand was a prerequisite 


to the right to sue and marked accru- 


al of the cause of action, as respects 


limitations.—Wright v. Iowa Southern 


Utilities Co., 298 N.W. .790, 230 Iowa 


838, followed in 298 N.W. 
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Where corporation en- 


794, 230 


N.Y.App.Div. 


tered on its books the total amount of 


dividend of each stockholder, but did 
ane specifically set up from its other 
assets a fund out of which dividends 
were to be paid, the mere entry by cor- 


poration on its books of total amount 


of each dividend did not put corpora- 


; tion in position of a ‘‘trustee,’ so that 
a demand for payment by stockholder 
would be necessary before statute of 


limitations would begin to run on _ac- 
tion by stockholder for dividend. Civil 
Practice Act, §§ 15, 48, subd. 1— 
Jaques v. White Knob Copper & De- 
velopment Co., 23 N.Y.8.2d 326, 260 
“1 aN 640, reversing 19 N.Y.S.2d 
706) *> 


4 § 342 : 
Cal. A widow of deceased policeman 


of City of Los Angeles could at any 


time following his death demand a 
pension from the Board of Pension 
Commissioners and upon refusal could 


maintain a suit to enforce her claim, 
but widow could not delay the running 
of limitation by postponing time of de- 
mand upon proper officials and limita- 


tion began to run at time when widow 


- first had power to make such demand. 


St.1925, p. 1086, § 183, as amended by 
$t.1927, p. 2023; Code Civ.Proc. §§ 
$12, 338, 1109.—Dillon v. Board of 
Pension Com’rs of City of Los Angeles, 
116 P.2ad 37, prior opinion 109 P.2d 
660, prior opinion 100 P.2d 803. 
Tex.Civ.App. An underwriting con- 


tract whereby plaintiff guaranteed the 


payment of $3,500 or so much there- 
of as became necessary to discharge 
obligations incurred by a Lloyds asso- 


ciation if its earnings and assets were 
not sufficient to meet its obligations, 
contemplated that demand note exe- 


cuted by plaintiff would not become 
due until the condition arose making it 
necessary to call on plaintiff to pay, 
and the holder of the note was obliged 
to make demand within a reasonable 
time after that condition arose as af- 
fecting the question of limitations.— 
McCorkle vy. Hamilton, 150 S.W.2d 439, 
error refused. 

Where plaintiff under an underwrit- 
ing contract guaranteed payment of 
$3,500 or so much thereof as became 
necessary to discharge a Lloyds asso- 
ciation’s obligations if its earnings and 
assets were not sufficient to meet obli- 
gations and executed in connection 
therewith a demand note, and receivers 
were appointed for association in Tex- 
as in March, 1939, and in New Mexico 
in May, 1939, demand made on plaintiff 
by New Mexico receiver in August, 


- 1939, to pay note to meet association’s 


obligations was made within a ‘‘rea- 
sonable time’ and note was not barred 
by limitations, Vernon’s Ann.Ciy.St. 
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‘erues, 
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art. 5527.—McCorkle v. Hamilton, 150 
S.W.2d 439, ars eset a te et 
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Cal.App. A customer’s cause of ac- 
tion for conversion of securities by 
broker is complete on date of conver- 
sion and ‘limitation period commences 
on that date, no tender or demand is 
necessary, and the running of the stat- 
ute cannot be extended by making of 
tender and demand at a later date, nor 
is it necessary that customer be _ in- 
formed of the fact that his securities 
have been converted.—Coy v. BH. F. 
Hutton & Co., 112 P.2d 639. 

Wil. Where contract expressly pro- 
vides for notice, before liability ac- 
period of limitation fixed by 
statute within which to bring action 
will not commence until such notice is 
given, according to requirements of 
contract.—Toledo, P. & W. R. R. vV. 
Brown, 31 N.E.2d 767, 375 Ill. 438. 

Kan. Where petition, in action for 
conversion of money deposited in a 
bank, commenced in January, 1940, al- 
leged that conversion took place in 


March, 1927, but was not discovered - 


until 1938, and petition further showed 
that defendant bank had delivered de- 
positor his bank book in 1928 showing 
that at that time depositor had no 
money on deposit, the delivery of bank 
book to depositor was a notice of fact 
that he had no deposit and started stat- 
ute running against any cause of ac- 
tion for a conversion that the bank 
book disclosed, and hence cause of ac- 
tion was barred by limitations.—Lump- 
kins v. First Nat. Bank of Mt. Hope, 
109 P.2d 66, 153 Kan. 163. 


Mass. A suit against a cemetery as- 
sociation in which plaintiff sought to 
be relieved of forfeiture of his title 
to a burial lot which plaintiff had ac- 
quired under a deed containing a con- 
dition that in case any proprietor of a 
lot owed $1 for year expired and failed 
to pay such amount after being duly 
notified by collector, proprietor would 
forfeit his title to lot, was not barred 
by limitations, although plaintiff had 
been in default of annual payments 
from 1930, where notice under condi- 
tion of deed was never delivered to or 
received by plaintiff—Grocer v. Monti- 
fore Cemetery Ass’n, 29 N.H.2d 313. 

Utah. If demand or notice is merely 
a step in remedy for securing refund 
of an illegal tax, limitations do not 
start to run upon demand or notice, 
but if the demand or notice is part of 
the cause of action, limitations do not 
start to run until demand or. notice.— 
Wilson v. Weber County, 111 P.2d 147. 
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C.C.A.Minn. The fact that taxpayers 
remained in ignorance of the existence 
of their cause of action for recovery of 
taxes paid after it had actually ac- 
cerued did not toll limitations. Ma- 
son’s Minn.S8t.1927, §§ 9185, 9191, subd. 
1.—Pettibone v. Cook County, Minn., 
120 F.2d 850, affirming 31 F.Supp. 881. 

The international boundary, as gsur- 
veyed, located and monumented by In- 
ternational Boundary Commission, act- 
ing under the Treaty of 1908, became 
fixed as a matter of law when the 
commission completed its work and 
filed its plat and report with Secretary 
of State, and taxpayers who had been 
paying taxes on islands in the mistak- 
en belief that the islands were located 
in the United States were then charged 
with knowledge of the boundary loca- 
tion and that their right of action, for 
purpose of limitations, had accrued 
against county for recovery back of 
the taxes paid. Treaty Between Unit- 
ed States and Great Britain, art. 5, 
385 Stat. 2009.—Pettibone v. Cook 
County, Minn., 120 F.2d 850, affirming 
31 F.Supp. 881. 


Cal.App. A malpractice action 
wherein complaint was filed within 
year after plaintiff discovered injury 
to her because of defendant surgeon’s 
negligent performance of operation and 
within year after termination of rela- 
tionship of physician and surgeon, was 
not. barred by statute of limitations, 
and defendant’s objection to introduc- 
tion of evidence on ground that com- 
plaint showed on its face that cause of 


oe Te : ratte. 0 
action was barred by_ 
should have been overruled. Co 
Proc. § 340, subd. 3.—Petruce. 
enreich, 111 P.2d 421. 
Cal.App. Where cus 
was sold by broker on May 12, 1932 
customer’s action for conversion filed 
more than four years and nine months 
after that date was barred by the 
three-year statute of limitations, since 
even if the evidence was sufficient to 
establish a conversion, the statute be- 
gan to run from the date of the al- 
leged conversion, and it was not tolled 
by the fact that customer might have 
been ignorant of the conversion. Code 
Civ.Proc. § 338, subd. 3.—Coy vy. B. F. 
Hutton & Co., 112 P.2d 639. 

Colo. Generally, ignorance of the 
facts giving rise to a cause of action 
does not delay or suspend operation of 
a statute of limitations.—Miller vy. In- 
dustrial Commission, 105 P.2d 404. 

Kan. An action by owner of land 
against holder of oil and gas lease 
thereon for damages to land and trees 
resulting from pollution of water in 
ponds and a stream by oil, salt water, 
and refuse from oil wells, was barred 
by two-year statute of limitations, 
where it was clear from plaintiff’s evi- 
dence that injuries complained of were 
known and observable more than two 
years prior to institution of the action. 
Gen.St.1935, 60-306.—Eyman vy. Nation- 
al Union Oil & Gas Co., 109 P.2d 477, 
153 Kan. 45. 

Kan. An action to recover stock, 
which was allegedly stolen by certain 
of ‘the defendants, was barred by two- 
year limitation statute where action 
was not brought within two years aft- 
er discovery of the alleged theft. Gen. 
St.1935, 60-306, subd. 3.—Manka vy. 
Martin Metal Mfg. Co., 113 P.2d 1041, 
153 Kan. 811. 

Ky. Where action to recover dam- 
ages for mental pain and anguish suf- 
fered upon learning of disinterment and 
reinterment of deceased wife by ceme- 
tery association was brought within 
one year after plaintiff learned of the 
wrongful act, action was not barred 
even under the one-year limitation ap- 
plicable to actions for injury to the 
person. Ky.St. § 2516.—Resthaven 
Memorial Cemetery v. Volk, 150 S.W. 
2d 908, 286 Ky. 291. 

La. Where attorney for absent heirs 
was appointed immediately after will 
was probated and remainder of. suc- 
cession . proceedings were carried on 
cohtradictorily with him, prescription 
began to run against action by non- 
resident forced heir to reduce exces- 
sive donation, although heir was not 
notified of probate proceeding. Rey. 
Civ.Code, arts. 1502, 1504,° $542.— 
ea aes v. Van Leer, 1 So.2d 513, 197 

a. ; 


Neb. Where plaintiff bought war- 
rants issued by a municipal corpora- 
tion in 1930, and warrants, which were 
registered when purchased, were 
drawn against 1930 tax levy, and cor- 
poration’s treasurer failed to perform 
statutory duty to give plaintiff notice 
that sufficient money was collected on 
1930 levy to pay warrants and such 
money was used by corporation for 
other purposes, such as payment of 
1929 warrants, and plaintiff did not 
learn that 1930 levy had been collected 
and applied on other indebtedness un- 
til 1938 when plaintiff commenced ac- 
tion against corporation on warrants, 
action was not barred by limitations. 
SEPA Mie § 

at. Bank v. Northport Irr. Dist. 
N.W. 695. R Baar 


N.¥.Sup. An action for conversion 
of accounts receivable, which had been 
assigned to plaintiff as security for 
money loaned to defendant, was barred 
by three-year limitation statute, where 
latest date of conversion was April ul Diy 
1937, and amended complaint embrac- 
ing cause of action was served on 
April 27, 1940, and the statement that 
plaintiff did not learn of the conyer- 
sion until 1938 was not borne out by 
the evidence. Civil Practice Act § 49, 
subd. 7, aS amended by Laws 1936, ¢. 
558.—Mintzer vy. Windsor Lamp Mfg. 
Co., 23 N.Y.S.2d 990, 175 Misc. 551. 


tomer’ 


stock 


77-2404.—Havelock . 
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N.Y.Sup. The widespread publicity 
of senate investigation of activities of 
trust company and its subsidiary, on 
basis of which stockholder acted in 
bringing action against directors for 
breach of duty, constituted ‘notice’ to 
the stockholders as a class, as affect- 
ing running of special statute of limi- 
tations on actions against directors of 
moneyed corporation or bank. Civil 
Practice Act, § 49, subd. 4.—lLitwin y. 
Allen, 25 N.Y.S.2d 667. 

Where directors of trust. company 
participated in ultra vires and improvi- 
dent purchase of railroad bonds giv- 
ing seller option to repurchase in six 
months at the same price, at which 
time if option was not exercised trust 
company’s subsidiary would take over 
-the bonds, examination of company’s 
affairs by subsequently elected direc- 
tor, who had not participated in the 
improper transaction, disclosing only 
existence of special investment account 
of subsidiary in which such bonds 
were held after their transfer to sub- 
sidiary, did not put such diréctor on 
notice of the transaction nor amount 
to “discovery” thereof within terms 
of statute requiring actions against di- 
rectors of moneyed corporations or 
banks to be brought within three years 
after discovery of facts creating right 
of action. Civil Practice Act, 49, 
ae 4—Litwin v. AlJen, 25 N.Y.S.2d 

7. 

The secretary of a trust company, 
who attended meetings and partici- 
pated in improper transaction and was 
subsequently elected director for pur- 
poses of liquidation of the company, 
was not an “independent director’ such 
that his election would give rise to 
“discovery” of the improper transac- 
tion within terms of statute requir- 
ing actions against directors of mon- 
eyed corporations and banks tobe 
brought within three years after dis- 
covery of the right of action. Civil 
Practice Act, § 49, subd. 4.—Litwin v. 
Allen, 25 N.Y.S.2d 667. 

Ohio App. Where it appeared that 
plaintiff at time of closing joint ac- 
count in savings and loan association 
and opening a new account, which was 
a running stock account, did not know 
that joint account had been a special 
deposit, statute of limitations did not 
commence to run against suit to re- 
form association’s books. so that ac- 
count would be. carried as a_ special 
deposit instead of a running stock ac- 
count until plaintiff was specifically in- 
formed by employee of association that 
original account was a special deposit. 
—Roehm y. Miami Savings & Loan Co., 
33 N.E.2d 384. 

Tex. Where a party by the exercise 
of reasonable diligence could have dis- 
covered a defect in the title to prop- 
erty and his own right in such proper- 
ty by an examination of the record 
relating to such title, which was open 
to him, limitation will run against 
such party’s claim to the property 
from the time he could have made 
such discovery as to his rights there- 
in by the exercise of ordinary dili- 
gence.—Sherman v. Sipper, 152 S.W.2d 
319, reversing 129 S.W.2d 458. 

Tex.Civ.App. Generally, statute of 
limitations commences to run upon a 
eause of action for tort from time duty 
owing to plaintiff is breached by 
wrongful or negligent act of defendant, 
even though plaintiff is ignorant of the 
existence of the cause of action, or al- 
though damages were not sustained un- 
til after commission of the _ tort.— 
Thompson v. Barnard, 142 S.W.2d 238, 
error granted. 

Generally, in absence of fraud, plain- 
tiff’s ignorance or inability to learn of 
his cause of action will not prevent 
statute of limitations from running ex- 
cept where there has been a relation of 
trust and confidence between the par- 
ties —Thompson v. Barnard, 142 S.W. 
2d 238, error granted. 

Tex:Civ.App. Where judgment is 
procured by fraud, 4-year period of 
imitation against suit constituting a 
direct attack upon the judgment does 
not begin to run until the fraud is 
discovered, or in the exercise of rea- 
sonable diligence should have been dis- 
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covered, and where judgment is void 
for want of citation or for fatally de- 
fective citation by publication, the 
limitation period does not begin to run 
until the existence of the judgment is 
discovered or by the use of reasonable 
diligence might have been discovered. 


Rey.8t.1925, art. 5529.—Smith v. Light-, 


foot, 1438 S.W.2a 151. 

Where existence of 1930 judgment 
which was. void for fatally defective 
citation by publication was first dis- 
covered by parties against whom judg- 
ment had been obtained when execution 
thereon was issued in 1938, and there 
was no lack of diligence on part of such 
parties in discovering the existence of 
the judgment and nothing occurred to 
put them upon notice or inquiry, suit 
in 1939 to set aside the judgment upon 
direct attack was not barred by 4-year 
statute of limitations. Rev.St.1925, art. 
See. see eh v. Lightfoot, 143 S.W.2d 


Tex.Civ.App. Action to set aside a 
tax judgment rendered in suit by state 
to recover delinquent taxes due the 
state and county and to foreclose tax 
lien was barred by four-year limita- 
tions where nearly seven years had 
elapsed since judgment sought to be 
canceled was rendered, and action to 
set. it aside, and plaintiff, though he 
had no knowledge of the judgment until 
shortly before he brought his action, 
could have acquired knowledge of ex- 
istence of the judgment had he been 
reasonably diligent in the discharge of 
his duty as a taxpayer. Vernon’s Ann. 
Civ.St. art. 5529.—Robinson v. State, 
143 S.W.2d 629, error dismissed, judg- 


ment correct. 

Tex.Civ.App. Where depository 
bank, guardian, and guardian’s sure- 
ty entered into a written agreement 
providing that all checks drawn by 
guardian should be countersigned by 
surety before being honored by bank, 
breach of agreement occurred and the 
four year statute of limitations began 
to run when bank cashed checks 
which were not countersigned, and 
fact that surety might not have known 
at the time that checks were being 
cashed did not prevent the running 
of the statute, nor did the fact that 
surety might not then have been able 
to determine the amount of damages 
it might eventually suffer. Vernon’s 
Ann.Civ.St. art. 5527.—Wichita Nat. 
Bank v. U. 8. Fidelity & Guaranty Co., 
147 S.W.2d 295. 

Tex.Civ.App. A cause of action on a 
quantum meruit does not accrue nor 
limitation begin to run until the serv- 
ices are performed or the obligation 
repudiated, with knowledge of the 
ob ieerr Ears v. Kelley, 147 S.W.2d 


Tex.Civ.App. On question whether 
recovery of overcharges for electric 
current paid by hotel company more 
than two and four years before filing 
of suit in May, 1938, was_ barred, 
where company was assured after set- 
tlement in 1932 and repeatedly there- 
after that company would have ad- 
vantage of best rate available, com- 
pany could rely on those assurances, 
and it was not required to investigate 
whether light company was by private 
contract charging other consumers 
similarly situated on a different secret 
unpublished rate a less amount. Rev. 


St.1925, art. 5527.—Texas Power & 
Light Co. v. Doering Hotel Co., 147 
S.W.2d 897. 


Tex.Civ.App. Where attorney at law 
is guilty of negligence or breach of 
duty in performing service for his 
client, the client’s cause of action ac- 
erues and the statute of limitations 
begins to run at the time when the 
negligence or breach of duty occurs, 
not at the time when it is discovered 
or actual damage results or is fully 
ascertained.—Crawford v. Davis, 148 S. 
W.2d 905. 

Wash. Mere ignorance of a cause of 
action does not toll the statute of limi- 


LE Tay 2 v. Hayes, 104 P.24 
305. 
Wash. Mere doubt in mind of party 


as to his right to recover doesnot 
suspend running of limitation. Rem, 
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Reyv.Stat. 155.—Washington Security 
Co. v. State, 114 P.2d 965. 


§ 351 
Il.App. Under statute, where cause 
of action was fraudulently concealed 
from knowledge of person entitled 
thereto, 5 year statute of limitations 
did not begin to run until such person 
discovered that he had a cause of ac- 


tion. Smith-Hurd Stats. c. 83, § 23.— 
Downing vy. Finn, 31 N.H.2d 320, 308 
Ill.App. 366. 

Il.App. The “fraudulent conceal- 


ment” of a cause of action which will 
prevent the running of the statute of 
limitations must be some _ affirmative 
act or representation intended to pre- 
vent the discovery of the cause of ac- 
tion and which does actually prevent 
such discovery. Smith-Hurd Stats. e¢. 
83, 23.—People ex rel. Nelson v. 
Union Bank of Chicago, 32 N.H.2d 
194, 308 Ill.App. 411. 

Where bank in_ selling mortgage 
bonds in 1927 represented that bonds 
were secured by first mortgage on 
machinery as well as real estate, and 
mortgage as recorded disclosed that 
bonds were secured only by real es- 
tate, and purchaser did not learn that 
machinery was not pledged as security 
until mortgagor went into bankruptcy 
in 1936, there was no ‘‘fraudulent con- 
cealment” of cause of action against 
bank or fraud which would prevent 
the statute of limitations from run- 
ning against the purchaser’s cause of 
action, since he was required to take 
notice of the facts disclosed by the 
record of the mortgage.—Smith-Hurd 
Stats. c. 83, § 23.—People ex rel. Nel- 
son vy. Union Bank of Chicago, 32 N. 
H.2d 194, 308 Ill.App. 411. 


Iowa. In investor’s suit to cancel 
an assignment of note’ and mortgage on 
ground that bank eashier handling 
investment failed to inform investor 
that part of the security had been 
released, burden of establishing the 
avoidance of statute of limitations on 
ground of fraudulent concealment was 
upon the investor and mere silence 
on part of cashier would not constitute 


“fraudulent concealment’? except on 
showing of fiduciary relationship. 
Code 1939, § 11010.—Hay v. Denver 


Sav. Bank, 295 N.W. 176. 

Kan. In an action by an owner to 
recover possession of stolen property 
against a thief who had concealed the 
stolen property, the thief cannot plead 
a statute of limitations in his own 
defense.—Manka v. Martin Metal Mfg. 
Co., 113 P.2d 1041, 153 Kan. 811. 

Ky. Where a wrongdoer intentional- 
ly conceals his unlawful acts, limita- 
tions begin to run from time the per- 
son injured learns of the unlawful act 
rather than from time the act is com- 
mitted.—Resthaven Memorial Cemetery 
v. Volk, 150 S.W.2d 908, 286 Ky. 291. 

N.C. Where complaint alleged neg- 
ligent breach of duty by defendant in 
failing to inform plaintiff that house 
leased and conveyed to him by defend- 
ant had been occupied and furniture 
used by a person suffering from tuber- 
culosis, and there was neither allega- 
tion nor proof of fraud, plaintiff could 
not contend that action was based on 
fraudulent concealment and that the 


three-year statute of limitations did 
not begin to run until discovery of 
fraud, since in such an action the 


statute begins to run from the wrong- 
ful act or omission complained of 
without regard to the time when the 
harmful consequences were  discov- 
ered.—Powers v. Planters Nat. Bank & 
seus Co., .18 S.H.2d 431, 219° tec 
54, 


Tex.Civ.App. The liability of prin- 
cipal is that of the surety and where 
statute of limitations does not begin 
to run because of concealed fraud of 
principal, surety cannot invoke aid of 
statute on ground that surety was 
innocent of fraud.—Mills v. Baird, 147 
S.W.2d 312, error refused. 

Tex.Civ.App. Where parties to ae- 
tion were sui juris, in order to toll 
the running of statute of limitations, 
it was necessary to show fraudulent 
concealment, or some matter of equita- 
ble estoppel against the defendant 
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from asserting the bar of limitation.— 
Crawford v. Davis, 148 S.W.2d 905. 


Iowa. The common-law “fraudulent 
concealment”? doctrine is that where a 
party, against whom a cause of action 
existed in favor of another, by fraud 
or actual fraudulent concealment pre- 
vented the other from obtaining knowl- 
edge thereof, the statute of limitations 
would only commence to run from the 
time that the right of action was dis- 
covered or might, by the use of dili- 
gence, have been discovered.—Higbee Vv. 
Walsh, 294 N.W. 597. ‘ 

Iowa. Where the party against 
whom a cause of action existed in favor 
of another, by fraud or actual fraudu- 
lent concealment prevented such other 
from obtaining knowledge thereof, the 
statute of limitations only commenced 
to run from the time the right of action 
‘was discovered, or might, by use of 
diligence, have been discovered. Code 
1939, §§ 11007, subd. 5, 11010.—Buh- 
man v, Oltrogge, ne N.W. 788. 


C.C.A.Minn. Limitations against 
cause of action for recovery back of 
taxes which had been levied by county 
and paid in the mistaken belief that is- 
- lands were located in the United States 
were properly held to run from time 
that location of the islands became as- 
certainable by filing of plat and report 
by International Boundary Commission, 
notwithstanding stipulation that tax- 
payers had no actual knowledge of the 
boundary location before supplemental 
governmental plat was filed by General 
“Land Office at a later date. Treaty 
Between United States and Great Brit- 
ain, art. 5, 35 Stat. 2009.—Pettibone v. 

Cook County, Minn., 120 F.2d 850, af- 
firming 31 F.Supp. 881. 


= 


+ 


trust, 
ment’ of such facts by silence consti- 
tutes a ‘concealment of the cause of 
tion” which will prevent the running 
of the statute of limitations, Code 
(1929, § 11007, subd. 5; 11010.— 
Higbee v. Walsh, 294 N.W. 597, 
Kan. Where there is concealment of 
- gtolen property, so that a fraud may 
be said to have been committed, the 
statute of limitations does not begin 
4 to run until discovery of the theft.— 
- Manka vy. Martin Metal Mfg. Co., 113 
 P.2d 1041, 153 Kan. 811. 
+ Mo.App. The “fraudulent conceal- 
ment?’ requisite to avoid the running 
of the statute of limitations against an 
; action for fraud must be something ac- 
(yee tually done or said directly intended to 
prevent discovery. Mo.St.Ann. § 862, 
p. 1143.—Siler y. Kessinger, 149 S.W. 


2d 890. 
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- Colo. Unless specific exception is 
made in a statute of limitations in 
favor of those under disability, courts 
cannot add such exception.—Miller v. 
Industrial Commission, 105 P.2d 404. 
Towa. Once statute of limitations be- 
gins to run nothing stops it and not 
even death or disability will toll the 
statute unless it be otherwise provided 
by statute. Code 1939, §§ 10957, 10959, 
11007, subd. 5; § 11015.—In: re Hoe- 
7) mee Hstate, 298 N.W. 887, 230 Iowa 

718. 

‘N.J.Cir.Ct. When a statute of limita- 
tions has once begun to run against a 
person who has a present right of en- 

_ try, and who is under no legal disabil- 
ity, its course will not be impeded nor 
its operation suspended by any subse- 
quent disability —Title Clearing Corpo- 

ie ration vy. Klein, 20 A.2d 661, 19 N.J. 


y Mise. 401, 

ws » § 371 

ths Mass. Where debtor, who was a 
‘wh resident of Connecticut, upon demand 
a) made for repayment of money due on 


demand, promised to make payment 
when he married and two years after 
marriage debtor moved to Massachu- 
setts, a suit to recover the money, 
which was brought in a Massachusetts 
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court, less than four years after debt- 
tor’s removal to Massachusetts, was 
not barred by the Massachusetts. stat- 
ute of limitations which provides that, 
if when a cause of action accrued 
against a person, such person resided 
outside the state, an action may be 
commenced thereon within the time 
limited for such action after defend- 
ant comes into the state. G.L.(Ter. 
Ed.) ce. 260, § 9—John v. John, 30 
N.E.2d 542, 307 Mass. 514. 

Minn. The provision that statute of 
limitations is tolled as. to persons 
absent from state should be applied to 
all cases not excluded by its terms 
and fairly within both its reason and 
purpose. Mason’s Minn.St.1927, § 
9200.—Pomeroy v. National City Co., 
296 N.W. 513. 

Minn. A mere theoretical absence 
from state not preventing in any way 
a full and complete remedy for the 
times specified is not within provision 
tolling statute of limitations as to 
person absent from the state. Mason’s 
Minn.St.1927, § 9200.—Pomeroy v. Na- 
tional City Co., 296 N.W. 513. 

inn. A foreign corporation which 
had ceased doing business in state 
and had withdrawn therefrom, except 
for its appointment of statutory 
agents for service of process in ac- 
tions arising from its Minnesota busi- 
ness, was continuously present in state 
for service and did not thereby ‘‘de- 
part” from or “reside out of’’ state so 
as to toll running of statute of limita- 
tions ‘upon a liability created by stat- 
ute” arising from corporation’s busi- 
ness in Minnesota. Mason’s Minn.St. 
§§ 3996-11, 7494, 9191, 9200, 
9228; Mason’s Minn.St.Supp.1940, §§ 
7495-18, 7495-16.—Pomeroy v. National 
City. Co.,°296 (N:W. 613. 

N.M. A claim for personal serv- 
ices rendered by claimant to decedent 
in Missouri from July 1, 1917, to an 
unnamed date in July, 1930, was not 
barred by the six year statute of limi- 
tations, where decedent had not been a 
resident of New Mexico at any time 
other than the three months immediate- 
ly preceding her death, sinee, under 
statute providing that the time during 
which a debtor is absent from the state 
should not be included in computing 
periods of limitation, the six-year stat- 
ute would not have been a bar to an 
action on the claim during the three 
month period. Comp.St.1929, § 83-107. 
—In re Goldsworthy’s Estate, 115 P.2d 
627, 405 N.M. 406. 

N.M. Under statute providing that if, 
at any time after the incurring of an 
indebtedness or liability or the accrual 
of a cause of action against him or 
the entry of a judgment against him 
in this state, a debtor has been absent 
from or concealed within the state, the 
time during which he was absent or 
concealed should not be ineluded in 
computing any periods of limitation, 
the qualifying phrase “in this state” 
appearing after phrase ‘‘entry of judg- 
ment against him” does not ‘extend to 
the more remote antecedent ‘incurring 
of an indebtedness or liability or the 
accrual of a cause of action against 
him’. Comp.§St.1929, § 38-107.—1in re 
Goldsworthy’s Estate, 115 P.2d 627, 45 
N.M. 406. 

The Supreme Court, in view of the 
principles of comity and the desirabil- 
ity for the uniformity of laws, should 
not discover in a statute an intention to 
discriminate with respect to the place 
where the cause of action accrued un- 
less such intention is plain and unes- 
capable——In re Goldsworthy’s Estate, 
115 P.2d 627, 45 N.M. 406. 

§ 379 

Ill.App. The absence of maker of 
note from the state, in which it was 
payable, ever since it was signed in 
another state, wherein -he lived when 
note was executed, tolled ten-year stat- 
ute of limitations, which was not a bar 
to action on note. Smith-Hurd Stats. 
ce, 83, § 17.—Book v. Ewbank, 35 N.BE. 
2d 961, 311 Ill.App. 312. 

N.M. Under statute providing that if, 
at any time after the incurring of an 
indebtedness or liability or the accrual 
of a cause of action against him or the 


entry of a ju 
state, a debtor has been abst 
eoncealed within the state, 
during which he was absent or 
cealed should not be included in com- ~ 
puting any periods of limitation, the ~ 
qualifying phrase “in this state’ ap- 
pearing after phrase “entry of judg- 
ment against him’? does not extend to 
the more remote antecedent “incurring 
of an indebtedness or liability or the 
accrual of a cause of action against 
him”, Comp.St.1929, § 83-107:—In re 
Goldsworthy’s Estate, 115 P.2d 627, 45 
N.M. 406. 
The Supreme Court, in view of the 
principles of comity and the desira- 
bility for the uniformity of laws, 
should not discover in a statute an in- 
tention to discriminate with respect to 
the place where the cause of action ac- 
crued unless such intention is plain 
and unescapable.—In re Goldsworthy’s 
Hstate, 115 P.2d 627, 45 N.M. 406. 

Where a cause of action arises out of 
the state, that is sufficient to save the 
statute of limitations from running in , 
favor of the party to be charged until 
he comes within the jurisdiction of the 
state.—In re Goldsworthy’s Estate, 115 
P.2d 627, 45 N.M. 406. 


§ 380 
Okl. The statute of limitations ceas- 
es to run on an action against a debtor 
who departs from the state after the 
action acerues, until the debtor returns 
to the state. 12 Okl.St.Ann. § 98.— 
Bleotrie Supply Co. v. Garland, 105 P. 


§ 332 

Cal.App. Under statute authorizing 
commencement of action against per- 
son out of state when cause of action 
accrues within term therein limited af- 
ter his return to state, and providing 
that if defendant leaves state after 
cause of action accrues, time of his 
absence is not part of time limited for 
commencement of action, time for com- 
mencing action in personam should be 
extended, if jurisdiction may not be 
acquired oy absent person, but if ac- 
tion is in rem and complete jurisdiction 
of res is acyuired, regardless of owner’s 
absence, statute should not be tolled. 
Code Civ.Proc. § 351.—Ridgway v. Sal- 
rin 105 P.2d 1024, 


The statute providing that action 
against person outside state when 
cause of action accrues may be com- 
menced within term therein limited af- 
ter his return to state and that if he 
departs therefrom after cause of ac- 
tion accrues, time of his absence is not 
part of time limited for commencement 
of action, does not suspend running of 
time within which mortgage foreclosure 
suit may be brought because of absence 
from state of mortgagor’s grantee, who 
did not assume mortgage or become 
personally liable for any portion of 
debt secured. Code Civ.Proc. §§ 337, 
351.—Ridgway v. Salrin, 105 P.2d 1024. 


Where one to whom mortgagor con- 
veyed mortgaged land took title sub- 
ject to mortgage, but did not assume 
obligation thereof, nor become liable 
for payment of debt secured, time for 
commencing foreclosure action was not 
tolled by grantee’s absence from state, 
as complete jurisdiction over land for 
Purp one of foreclosure was acquired 

y publication of summons. Code Civ. 
Proc. §§ 337, 351.—Ridgway vy. Salrin, 
105 P.2d 1024. z 

The absence from state of owner of 
realty covered by mortgage, for pay- 
ment of which owner is not obligated, 
does not prevent running of statute of 
limitations against mortgage lien. 
Code Civ.Proc. §§ 337, 351.—Ridgway 
v. Salrin, 105 P.2d 1024, 


Okl. The fact that defendant, against 
whom action on open account was 
brought more than three years after 
the last payment was made on the 
account, may have had property with- 
in the state during period while de- 
fendant was not within the state, did 
not affect the suspension of the stat- 
ute of limitations during defendant’s 
absence. 12 OkI.St.Ann. §§ 
Electric Supply Co. v. Garland, 
2d 768. 


105 PB, 
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any district wherein it may be found 


or transacts business, in order for cor- 
porate defendant to establish contention 
that it was doing business in Mary- 


land, the laws of which governed the 


action, and that it could have_ been 
served there and, therefore, that Mary- 
land three-year statute of limitations 
barred action brought in New York dis- 
trict after three years, such defendant 
must have been continuously transact- 
ing a substantial business in Mary- 
land even though it could not be found 
in that district for the service of proc- 
ess. Clayton Act § 12, 15 U.S.C.A. § 
22; Sherman Anti-Trust Act, 15 U.S. 
C.A. §§ 1-7, 15 note——Seahoard Termi- 
nals Corporation v,. Standard Oil Co. 
of New Jersey, 35 F.Supp. 566. 

In action under anti-trust laws 
brought in New York district in 1936 
upon cause of action which was gov- 
erned by laws of Maryland and which 
arose in 1933 more than three years 
before action was begun, where corpo- 
rate defendant had no office or ware- 
house in Maryland, did only a spas- 
modie business there, and did not file 
a certificate of doing business there un- 
til July, 1934, such defendant was not 
“doing business” in Maryland of a con- 
tinuous and substantial character and, 
therefore, action in New York district 
was not barred by Maryland three-year 
statute of limitations on ground de- 
fendant could have been sued in Mary- 
land. district. Clayton Act § 12, 15 
U.S.C.A. § 22; Sherman Anti-Trust Act. 
15 U.S.C.A. §§ 1-7, 15 note.—Seaboard 
Terminals Corporation v. Standard Oil 
Co. of New Jersey, 35 F.Supp. 566. 


Minn. A foreign corporation which 
had ceased doing business in state 
and had withdrawn therefrom, except 
for its. appointment of statutory 
agents for service of process in ac- 
tions arising from its Minnesota busi- 
ness, was continuously present in 
state for service and did not thereby 
‘“depart” from or “reside out of” 
state so as to toll running of statute 
of limitations ‘upon a liability cre- 
ated by statute” arising from corpo- 
ration’s business in Minnesota. Ma- 
son’s Minn.St.1927, §§ 3996-11, 7494, 
9191, 9200, 9228; .Mason’s Minn.St. 
Supp.1940, §§ 7495-13, 7495-16—Pom- 
grey y. National City Co., 296 N.W. 


§ 397 
Okl. The bar of the statute of limi- 
tations is available to aid a defendant 
who departs from the state after the 
action accrues, where periods of de- 
fendant’s presence within the state ag- 
gregate the statutory period. 12 Okl. 
St.Ann. 98.—Electric Supply Co. v. 

Garland, 105 P.2d 758. 


§ 407 

Ky. On issue of limitations, under 
the statute which allowed extra time 
for the commencement of actions by 
persons under disability, and prior to 
the amendment thereof, which omitted 
married women from the classification 
of those under disability, a married 
woman in spite of the disability of 
coverture could have instituted an ac- 
tion against her former guardian to 
recover guardianship funds which be- 
longed to such married woman. Ky.St. 
1930, §§ 2510-2512, repealed in Act 
1934, c. 43; § 2525, as amended by 
Acts 1934, ec. 44.—Jackson y. Evans, 
145 S.W.2d 1061, 284 Ky. 748._ ; 

Tex.Civ.App. An action for injuries 
sustained. by a married woman in an 
automobile accident which was brought 
within two years after the death of 
her husband from injuries in same 
accident, though more than two years 
from the date of the accident, was not 
barred by the two-year statute of limi- 
tations, since married woman was un- 
der disability of coverture until her 
husband’s death and from that time 
under the statute she had the same 
time after the removal of her dis- 
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Ky. Where wife’s deed to husband 


was invalid and husband and wife re- 
mained in joint occupancy of the land, 
no cause of action accrued to wife in 
her lifetime, and hence statute re- 
quiring action to be brought within 
three years after removal of disabilities 
was not applicable in husband’s favor. 
Ky.St. § 2506.—Howard v. Turner, 152 
S.W.2d 589, 287 Ky. 206. 


§ 423 

Cal.App. The appointment of a gen- 
eral guardian has no effect on the toll- 
ing of the statute of limitations with 
respect to a cause of action accruing 
to or vesting in a minor. Code Civ. 
Proc. § 352.—Aronson v. Bank of Amer- 
ica N: T. & S. A., 109 P.2d 1001. 

Cal.App. A cause of action for con- 
version of bank stock “accrued” to 
minors themselves, and the existence of 
a general guardian had no effect on the 
tolling of the statute of limitations 
during minority under statute. Code 
Civ.Proc. § 352.—Aronson yv, Bank of 
America N. T. & S. A., 109 P.2d/1001. 

Ga. Statute of limitations did not 
begin to run against minors during 
their minority, nor could they be 
charged with laches during such pe- 
riod, in suit to impress with a result- 
ing trust realty for the purchase of 
which minors’ mother had used choses 
in action bequeathed to minors and 
their mother jointly.—Lewis: v. Patter- 
son, 12 S.E.2d 593, 191 Ga. 348. 

Where two of the plaintiffs in suit 
to establish a resulting trust were 
minors at time suit to impress with a 
resulting trust realty for the purchase 
of which minors’ mother had used 
choses in action bequeathed to minors 
and their mother jointly, was filed on 
November 1, 1938, and the older of two 
other plaintiffs did not attain her 
majority until January 4; 1935, the 
action was barred nel bey by limita- 
tions nor by “‘Jaches”.—Lewis v. Pat- 
terson, 12 8.H.2d 593, 191 Ga. 348. 


Ill.App. In view of statute saving 
causes of action in fayor of persons 
under disabilities from effect of limita- 
tions, an action under civil damages 
section of Dram Shop Act by a mother 
and her daughter, who was under 18 
years of age, wherein mother claimed 
damages for injuries sustained in fall 
on floor of defendants’ tavern and 
daughter claimed damages in her means 
of support and person and property as 
result of injuries to mother, was not, 
as to daughter, barred by limitations, 
irrespective of whether daughter’s ac- 
tion was governed by two or five year 
statute of limitations, where accident 
allegedly happened on August 19, 1937, 
and complaint was filed November 28, 
1939, notwithstanding Dram Shop Act 
provisions entitling a minor to bring 
action by his parents, guardian or next 
friend. Smith-Hurd Stats. ec. 43, § 
135; c. 88, §§ 13, 15, 16, 22.—Desiron 
Raat 32 N.H.2d 316, 308 Ill.App. 


In action under civil damages sec- 
tion of Dram Shop Act by a mother for 
personal injuries and by her daughter, 
who was under 18 years of age, for 
damages to daughter’s means of sup- 
port and person and property as result 
of injuries to mother, where cause of 
action was barred, as to mother, by 
two-year statute of limitations, ques- 
tion as to what damages daughter 
claimed was not so unseverably joined 
with what damages the mother sus- 
tained as to render available to mother 
benefit of statute saving causes of ac- 
tion in favor of persons under disa- 
bilities from effect of limitations. 
Smith-Hurd Stats. c. 43, § 135; c. 83, 
§§ 13, 15, 22.—Desiron v. Peloza, 32 
N.B.2d 316, 308 Ill.App. 582. 

Ind. Under statutes, limitations be- 
gin to run against an action for in- 
juries to infant or other person under 


til he is 21 years of age before main 
taining action if two years have ex 
pired from date of injury. | 1 
Ann.St.1933, §§ 2-206 to 2-208, 
2-605, 2-4701, subd. 6.—Norris v. 
gle, 29 N.H.2d 400. ; ay 
Jowa. A grandchild’s claim a 
administrator of executor under | 
father’s will came within provis 
statute extending time for bring 
action in favor of minors to on 
after termination. of disability w 
elaim accrued during grandchild’s 
nority and disability because 
nority was terminated by gran 
death when about eighteen year 
Code 1939, § 11015.—In re Hoenig’: 
tate, 298 N.W. 887, 230 Iowa 718. 
Under statute extending liniit: 


period in favor of minors an 
persons to one year after term 
of disability, such fe abidee r 


nated by death of. disabled | 
Code 1939, §,11015.—In re Hoenig’s | 
tate, 298 N.W. 887, 230 Iowa 71 
A claim filed in 1938 by admin 
tor of grandchild, who died in 1938, 
before attaining majority, again d 
ministrator of executor who, in 1929, 
obtained money under _ grandfathe. 
will, was not barred by 5-year statu 
of limitations in view of statute 


during entire period of disability | 
for one year after termination of di 


bility. Code 1939, , 1100’ 
subd. 5; § g 
Under statute extending li 


period in favor of minors to o 
after termination of disability, privile 
extended to minors is not a “per: 
privilege’ but extends to person: 
resentative if minor dies before 
ing majority. Code 1939, § 11015.— 
re Hoenig’s Hstate, 298 N.W. 88 

Iowa 718. sieht 


—Lane v. Travelers Ins. Co. of 
ford, Conn., 299 N.W. 553, 230 
3. 3 
La.App. The prescription per 
the minors’ claims for persona] 
juries could not be calculated from 
when tutrix was qualified and there- 
fore action for personal injuries 
more than year after injuries were 
ceived was barred by one year 
scription. Civ.Code 3521,. 
8536, 8538, “3540, 3 4,—. 
Thibodeaux, 200 So. 680, Leb es 
An action for relief agai 
executor may be brought b r 
at any time within three yea 
removal i 
1935, §§ 10245, 10246.—Montgo 
v. Gilbert, 108 P.2d 616. Pa 
N.J.Com.Pl. The exemptions 
the operation of statutes of limit 
commonly granted to infants, do 
rest on any fundamental doctrin 
the law, but on the legislative will 
pressed in the statutes, and unless — 


at 


fants are excepted, they stand onde ed," 


same footing as_adults.—Uscienski 
National Sugar Refining Co., 18 A. 
611, 19 N.J.Misc.: 240. i 


An exception cannot be claimed f 
minors in a statutory provision limi 
ing the time for commencing actions 
given by a limitation statute, unless 


statute as excepted, and thus a s 


of infants in actions mentioned applies 
only to the actions mentioned.—Uscien- 
ski v. National Sugar Refining Co., 18 
A.2d 611, 19 N.J.Mise. 240. 

Where requirement as to time is a 


condition to the existence of liability 


in a statute making no exception, in- 
fancy is no excuse for noncompliance 
with the requirement.—Uscienski v. Na- 


aS t z. 
of his disability. Fev CO aaa 


they are expressly mentioned by ‘the 
tatute 
which contains a saving clause in favor | 


hgh ae ees 
ais ae o 
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tional Sugar Refining Co., 18 A.2d 611, 
19 N.J.Misc. 240. ; ne 
N.Y.Sup. An infant’s disability to 
sue does not inure to benefit of par- 
ent’s cause of action for loss of in- 
fant’s’ services, which is an independ- 
ent cause of action and must be com- 
: enced within three years after its 
accrual. Civil Practice Act, § 60, subd. 
3.—Caulston v. Rosenfeld, 23 N.Y.S.2d 
909, 175 Mise. 479. : 
bask N.C. The common-law rule that lim- 
tations of time are tolled as against 
infant without a guardian during con- 
 ‘tinuance of. disability still prevails in 
North Carolina except as modified by 
OM statute —Lineberry v. Town of Mebane, 
De 39S B20" 429,219 N.C. 257, granting 
rehearing 12 S.H.2d 252, 218 N.C. 737, 
_—s-* Tex.Com.App. Obligations created by 
statute are subject: to bar of two- 
year statute of limitations. Rey.St. 
1925, art. 5526, subd. 4.—Cowart_ v. 
Russell, 144 S.W.2d 249, affirming 116 
S.W.2d 888. 
An action against a clerk of the dis- 
trict court and sureties on his official 
ond to recover an amount which had 
‘been paid into court for plaintiff who 
‘was then an infant, and which alleged- 
“Jy had been embezzled by the clerk, 
was not an action for an “indebtedness 
_ evidenced by or founded upon any con- 
‘tract in writing” within four-year limi- 
tation statute, but was governed by 
the two-year limitation period, so that 
the action, which was brought more 
than two years after plaintiff had at- 
_ tained his majority, was barred by 
; ( Rev.St.1925; arts. 1897, 
} 94, 2290, 5526, subd. 4, 5527, subd. 
vae—-Cowart vy. Russell, 144 S.W.2d 249, 
7 firming 116 S.W.2d 888. 


‘ § 425 
Towa. Suit brought in 1938 by 


= 


_ tingent remaindermen, in land to which 
defendant and its grantor had held 
record chain of title since 1913, was 
not barred by 10-year limitation stat- 
ute, in view of the continued disability 
of the minors. Code 1939, §§ 11007, 
 gubds. 6, 8, 11015.—Lane v. Travelers 
ns. Co. of Hartford, Conn., 299 N.W. 
53, 230 Iowa 973. 
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eh . 8 

- Okl. Plaintiff’s cause of action 
gainst his former guardian based on 
an order purporting to impose liability 
against former guardian ‘‘accrued” 
when plaintiff reached his majority, 
: d his action on former guardian’s 
ny nd was barred for failure to com- 
} mee action within five years after 
plaintiff reached his majority. 12 Okl. 
 $t.Ann. § 95, subd. 5.—Perdue v. Prath- 
(109 P.2d 828. 


yeaa § 430 " 

Ind. Under statutes, limitations be- 
in to run against an action for in- 
ries to infant or other person un- 
r legal disabilities at time injuries 
re sustained, and when the statute has 
ompletely run against infant he has 
wo additional years after arriving at 
full age in which to bring action, but 
he infant may maintain an action at 
any time from date of injury until he 
is 21 years of age plus two additional 
years, and js moe required to wait un- 
til he is 21 years of age before main- 
4h ining action if two years have ex- 
BA ed from date of injury. Burns’ Ann. 
1933, §§ 2-206, 2-208, 2-602, 2-605, 
-4701, subd, 6.—Norris vy. Mingle, 29 
¥.H.2d 400. 


Under statutes, an infant, by his 
next friend, could maintain an action 
for injuries sustained when struck by 
automobile more than two years prior 
to time action was commenced, and was 
— not required to wait until he arrived 
at age of 21 years on ground that, hay- 
ing failed to commence his action with- 
in two years of date of injury, he was 
barred from maintaining it until he 
arrived at the age of 21 years, after 
which he had two years in which to 
file the action, Burns’ Ann.St.1933, §§ 
2-206 to 2-208, 2-602, 2-605; § 2-4701, 
ie 6.—Norris v. Mingle, 29 N.H.2d 
N.Y¥.Sup. An infant’s time to sue 
was extended for a period of one year 
after reaching majority, notwithstand- 


minors to establish interests as con- | 


e 

NS OF 

ing that previous action by the infant 
through a guardian ad litem was dis- 
missed for failure to prosecute. Civil 
Practice Act, § 60, subd. 3.—Caulston 
v. Rosenfeld, 23. N.Y.S.2d 909, 175 
Mise. 479. : f } i 

§ 432 


Iowa. Under statute extending limi- 
tation period in favor of minors and in- 
sane persons to one year after termina- 
tion of disability, such disability is ter- 
minated by death of disabled person. 
Code 1939, § 11015.—In re Hoenig’s Es- 
tate, 298 °N.W. 887, 230 Iowa 718. 

§ 434 

Iowa. The statute extending limita- 
tion period in favor of minors to one 
year after termination of disability ap- 
plies only to causes of action which ac- 
erued originally after inception of and 
during disability, and has no applica- 
tion to such causes aS come to minors 
by descent or devise or other manner of 
succession and against which statute 
had already begun to run prior to their 
having any claim to or interest there- 
in. Code 1939, § 11015.—In re Hoenig’s 
Estate, 298 N.W. &87, 230 Iowa 718. 


§ 443 

C.C.A.Mich. A period of limitation 
for the enforcement of a claim does not 
begin to run until there is someone in 
existence capable of enforcing the 
claim.—Hudson Motor Car Co. v. Hertz, 
121 F.2d 326. 

D.C.Ii. An action by deceased veter- 
an’s administrator to recover United 
States pension moneys accumulated 
and paid to defendants for benefit of 
veteran while he was a member of 
soldiers home was an action to recoy- 
er. “personalty’” which under Illinois 
law descended to veteran’s next of kin 
who could have brought action for re- 
covery thereof upon veteran’s death, 
and hence the action which was 
brought more. than six years after 
veteran’s death was barred by limita- 
tion of the Tucker Act, even Eee 
it was brought less than six years aft- 
er appointment of administrator. 
Tucker Act, 28 U.S.C.A. § 41(20).— 
O’Connell v. U. S., 37 F.Supp. 832. 

Distributees have right to sue for 
recovery of property belonging to 
their ancestor if there are no debts, 
and if a suit by them is barred by lim- 
itation a recovery by administrator 
will also be barred, even though ad- 
ministrator was appointed within pe- 
riod prescribed by the applicable stat- 
ute of limitations.—O’Connell y. U. S., 
37 F.Supp. 832. 

Towa. Once statute of limitations be- 
gins to fun nothing stops it and not 
even death or disability will toll the 
statute unless it be otherwise provided 
by statute. Code 1939, §§ 10957, 10959, 
11007, subd. 5; § 11015.—In re Hoenig’s 
Estate, 298 N.W. 887, 230 Iowa 718. 

va. The object to be attained by the 
statute excluding one year from the 
death of a party from the computation 
of time under a statute of limitations 
is to give the personal representative 
of the party the benefit of a year in 
which to acquaint himself with the 
claims for and against the estate, and 
to give creditors of the estate a ecor- 
responding extension of time. Code 
1936, § 5809.—Boggs v. Fatherly, 13 
8.E.2d 298. : 


Under the statute providing for the 
exclusion of one year from the death 
of any party from the computation of 
time under a statute of limitations, the 
Legislature meant some party having 
a right and cause of action. Code 1936, 
BL SAU Ammmep ess v. Fatherly, 13 S.H.2d 

A trustee named in a deed of trust 
who has no authority or right of his 
own to institute a foreclosure — suit 
has no right or remedy to lose or to 
preserve within the statute providing 
for the exclusion of one year from 
the death of any party from the com- 
putation of time within which it is 
necessary to commence any proceed- 
ing to preserve or prevent the loss 
of any right or remedy, and hence the 
death of a trustee does not extend 
the right to enforce a deed of trust 
lien one year beyond the 20-year pe- 
riod of limitation, Code 1936, §§ 


4-year statute of limitations, i 

trust was a voluntary and continuing 
one, deceased died on December 30, 
1931, plaintiff presented to his admin- 
istratrix on July 30, 1932, a claim of 
ownership in the trust property, claim 
was rejected on March 31, 1936, and 


plaintiff commenced her action on 
June 30, 1986. Code Civ.Proc. 337, 
subd. 1, and § 343.—Steiner v. Amsel, 


112, P.2d 635. 

N.Y.Sur. Where maker of note died 
a short time preceding date right to 
sue on note would have been barred 
by 6-year statute of limitations, the 6- 
year statute was tolled by virtue of 
provisions of Civil Practice Act for an 
additional period of 18 months after 
death of decedent. Civil Practice Act, 
§ 21.—In re McGowan’s Estate, 22 N. 
Y.S.2d 224, 174 Misc. 928. 

Under statute providing for an addi- 
tional period of 18 months after death 
of decedent before claim against dece- 
dent is barred by limitations, the ad- 
ditional period is an absolute period 


‘to be added to ordinary applicable term 


of the statute. Civil Practice Act, § 
21.—In re McGowan’s Hstate, 22 N.Y. 
S$.2d 224, 174 Misc. 928. 

N.Y.Sur. The provision in 
granting an additional period of 
months after death of decedent before 
claim against decedent is barred by 
limitations, which provides for term of 
one year after issuance of letters tes- 
tamentary or letters of administra- 
tion before claim against decedent is 
barred by limitations, is alternative, 
and does not cut down the absolute 18- 
month period. Civil Practice Act, § 21. 
—In re McGowan’s Estate, 22 N.Y.S.2d 
224, 174 Mise. 928. ‘3 


Va. The object to be attained’ by 
the statute excluding one year from 
the death of a party from the com- 
putation of time under a statute of 
limitations is to give the personal 
representative of the party the benefit 
of a year in which to acquaint him- 
self with the claims for and against 
the estate, and to give creditors of the 
estate a corresponding extension of 
time. Code 1936, § 5809.—Boggs  v. 
Fatherly, 13 S.B.2d 298. 


§ 447 

C.C,A.I1. An action brought in 1939 
by manufacturer of stove of a distinc- 
tive design against retailer for unfair 
competition, wherein manufacturer 
sought an accounting from. retailer 
which allegedly sold, during 1928, 
stoves of identical design, which the 
retailer had caused to be manufactured 
by a corporation, was barred either 
by Illinois limitations, statute or by 
‘Vaches”, notwithstanding that manu- 
facturer brought a similar action in 
1930 against the corporation alone, 
which was before the courts for a long 
period of time and ultimately resulted 
in an award of nominal damages to 
manufacturer. Smith-Hurd Stats. Ill. 
ce. 83, § 16.—Anchor Stove & Range Co. 
Ne a Ward & Co., 114 I.2d 


D.C.Mass. Whether civil or criminal 
actions, brought by United States 
against motion picture industry, tolled 
statute of limitations in a¢tion by as- 
signee of rights of operators of motion 
picture theaters against producers and 
distributors of motion picture film for 
damages for violation of federal anti- 
trust laws, would depend on whether 
assignee’s action involved any private 
right of action arising under such 
laws and based wholly or partly on 
any matter complained of in the ae- 
tions brought by the United States. 
Clayton, Act, § 5, 15° U.S.C.A. 16,— 
Momand y. Paramount Pictures Dis- 
tributing Co., 36 F.Supp. 568. 

Ark. Where claim against 
was not barred when filed in 
court for allowance, the claim 


estate 
robate 
id not 


statute 


ad 
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become barred .by limitations or 
‘Jaches” after the lapse of 5% years 
because of failure to eall attention of 
court thereto.—Rogers’ Hstate v. Har- 
din, 143 S.W.2d 544. 

Ariz, Where minor’s action by 
guardian ad litem for personal inju- 
ries was brought within two years 
after he was injured, case was brought 
to trial within reasonable time, and 
court’s decision for plaintiff was 
promptly rendered, entry of formal 
written judgment for plaintiff over 
seven years later was proper, as 
against contention that plaintiff did 
not prosecute suit to judgment within 
two years after cause of action accrued 
as required by statute. Code 1939, § 
cL aie v. Schmitz, 108 P.2d 

Ky. Where warrants apportioning 
cost of street improvements were set 
aside and reapportionment ordered and 
judgment setting aside apportionment 
and reapportionment and directing an- 
other apportionment was reversed and 
contractor was directed to make parties 
defendant those persons whose property 
was affected by the apportionment, suit 
to enforce lien for street improvements 
was not barred by five-year statute of 
limitations on ground that first in- 
correct apportionment was made more 
than five years prior to time that all 
property owners were made parties to 
suit, since litigation over apportionment 
tolled the statute. Ky.St. §§ 2515, 2834, 
2839.—Breslin y. Gray, 1438 S.W.2d 452, 
283 Ky. 785. 

449 


§ 

Cal.App. Where petitioners who 
were dismissed from positions of senior 
interviewer in division of employment 
agencies department of employment of 
the Unemployment Reserves Commis- 
sion appealed to State Personnel Board, 
time for filing action for compensa- 
tion allegedly due petitioners for their 
services was not extended by delay 
caused by appeal. Gen.Laws 19387, 
Act 1404, §§ 52, 122, 123.—Broyles v. 
State Personnel Board, 108 P.2d 714. 


§ 450 

Fla. Laches and the statute of limi- 
tations do not run as respects the pos- 
session or right of possession of prop- 
erty which is in custody of the court 
through its receiver.—City of Sarasota 
vy. Dixon, 1 So.2d 198. 

Ill. Where statute of limitations be- 
gap to run immediately upon consum- 
mation of illegal pledge of securities by 
state bank to secure municipal deposit, 
the appointment of a receiver for the 
bank did not stop running of statute 
of limitations. Smith-Hurd Stats. c. 83, 
§ 16.—O’Connell v. Chicago Park Dist., 
34 N.E.2d 836, 376 Ill. 550, affirming 
27 N.H.2d 603, 305 Ill.App. 294. 


§ 451 

D.C.Ark. The filing of an involun- 
tary petition in» bankruptcy against 
maker of note on July 10, 1984, at 
which time note was a valid and en- 
forceable obligation of bankrupt, did 
not suspend statute of limitations dur- 
ing the pendency of petition—In re 
Mays, 38 F.Supp. 958. 

Provision of Bankruptcy Act relating 
to suspension of statutes of limitation 
during the pendency of petition in 
bankruptcy is not retroactive. Bankr. 
Act § 1 et seq., as amended, and § 11, 
sub. f, as amended, 11 U.S.C.A. § 1 et 
seq., and § 29, sub. f.—In re Mays, 38 
F.Supp. 958. 

§ 456 

C.C.A.Mo. Where court sustained 
pleas in abatement of action to enforce 
joint-stock land bank stockholders’ li- 
ability, because of pendency of similar 
action by other creditors, and ordered 
further prosecution to be suspended 
until final determination of the other 
action, but did not dismiss the ac- 
tion nor prohibit plaintiffs from bring- 
ing in additional parties defendant, so 
that failure to make particular stock- 
holder a defendant was not attributa- 
ble to court’s abating the action, Mis- 
souri statute providing that running 
of limitations shall be suspended while 
injunction staying commencement of 
suit is in force was inapplicable, Fed- 
eral Farm Loan Act § 16, 12 U.S.C.A. 


LIMITATIONS OF ACTIONS 


§ 812; Mo.St.Ann. § 877, p. 1164.— 
Ball v, Gibbs, 118 F.2d 958. 

D.C.N.Y. An injunction, issued by 
Illinois court in action wherein receiver 
was appointed for Illinois bank, against 
institution of suits by creditors against 
stockholders of such bank did not 
suspend running of New York three- 
year statute of limitations applicable to 
cause of action by creditors’ representa- 
tive to enforce liability of stockholder 
who was not party to such previous 
action, and did not request restraint 
of suits against stockholders. Civil 
Practice Act N.Y., §§ 24, 49, subd. 4.— 
Bankson v. Anderson, 33 F.Supp. 655. 

Tex.Civ.App. The running of statute 
of limitation was tolled during period 
of time while enforcement of senior 
lien was wrongfully enjoined at in- 
stance of a claimant under junior lien. 
Vernon’s Ann.Ciy.St. arts. 5520, 5522.— 
Towns v. Muhler, 152 S.W.2d 866, er- 
ror refused. 

§ 461 


Cal. Where a debtor has. resorted 
to the beneficial provisions of a mora- 
torium act, but ineffectively, the pro- 
visions of the act do not grant to his 
creditor an extension of time for com- 
mencing an action for balance due 
after the exercise of power of sale. 
St.1935, p. 1214, § 19, as amended by 
St.1937, p. 60; p. 466.—Rust v. Hill, 
110 P.2d 657, prior opinion 103 P.2d 
578. 

A mortgage creditor is not entitled 
to an extension of time for bringing 
an action for a deficiency where debt- 
or has had no opportunity to invoke 
the beneficial provisions of the mora- 
torium act for reason that the power 
of sale was exercised before the mora- 
torium act became effective. Code Civ. 
Proc. § 337, subd. 1, § 580a; St.1935, 
pp. 56, 60, § 1 et seq., § 8; p. 1214, 
§ 19, as amended by St.1937, p. 60; p. 
1216, § 31; p. 466—Rust v. Hill, 110 
P.2d 657, prior opinion 103 P.2d 578. 

Where pursuant to power contained 
in trust deed securing note executed 
in January, 1931, property was sold 
on April 24, 19385, action instituted 
on April 1, 1938, was barred by 
statutes requiring action for deficiency 
to be brought within three months 
after foreclosure sale, since debtor was 
never in a position to avail himself 
of benefit of moratorium act which 
did not become effective until after 
the creditor had sold the property. 
Code Civ.Proc. § 3387, subd. 1; § 580 
a; St.1935, p. 1214,,§ 19, as amended 
by St.1937, p. 60; p. 466.—Rust. v. 
Hill, 110 P.2d 657, prior opinion 103 
P.2d 578. 

Cal. Where pursuant to power con- 
tained in trust deed securing note exe- 
cuted in January, 1931, property was 
sold on April 24, 1935, before effective 
date of moratorium acts, action for de- 
ficiency instituted on April 1, 1938, was 
barred by statutes requiring action for 
deficiency to be brought within three 
months after foreclosure sale, since 
time for bringing action was not ex- 
tended by moratorium acts which be- 
came effective subsequent to exercise 
of power of sale and benefits of which 
were not available to mortgagor. Code 
Civ.Proc. § 337, subd, 1; St.1935, p. 
1214, § 19; St.1937, p. 60;<§ 19; <p. 
466, § 19; St.1939, p. 1051, § 20.— 
Goldenberg v. Wilner, 115 P.2d 820, 
prior opinion 109 P.2d 763. 

A mortgage creditor is not entitled 
to an extension of time for bringing 
an action for deficiency where debtor 
has had no opportunity to invoke bene- 
ficial provisions of the moratorium act 
for reason that power of sale was exer- 
cised before the moratorium act became 
effective. Code Ciyv.Proc. § 337, subd. 
Lis) Str19357 1p. 11214, § 19; SULI87; op. 
60, § 19; p. 466, § 19; St.1939, p. 1051, 
§ 20.—Goldenberg v. Wilner, 115 P.2d 
820, prior opinion 109 P.2d 763. 

See Dorfer v. Winchell [1941] 2 Dom. 
L.R. 772. 
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©.C.A.Il1. , Provision of corporate re- 
organization act that running of all 
periods of time prescribed by all stat- 
utes of limitations should be suspended 
during pendency of corporate reorgan- 


‘time of suspension is over, 


§ 480 


ization proceeding, was intended to sus- 
pend the running of all statutes of lim- 
itation contained in any provision of 
Bankruptcy Act, and there was no in- 
tention to make it applicable otherwise. 
Bankr.Act § 77B, sub. b(10), 11 U.S.C. 
A. § 207, sub. b(10).—Nairn v. McCar- 
thy, 120 F.2d 910. 

The filing of petition for corporate 
reorganization did not have effect of 
suspending five-year Illinois limitation 
statute on a debt owed to the debtor in 
reorganization proceedings because of 
provision of the corporate reorganiza- 
tion act that running of all periods of 
time prescribed by limitation statutes 
should be suspended during pendency 
of corporate reorganization proceeding, 
since such provision was applicable 
only to limitation statutes contained in 
the Bankruptcy Act. Smith-Hurd Ill. 
Stats. c. 83, § 16; Bankr.Act § 77B, 
sub. b(10), 11 U.8.C.A. § 207, sub. b 
(10).—Nairn v. McCarthy, 120 F.2d 910. 


§ 47214 


D.C.Cal. Where running of statutory 
period of limitations is suspended, 
limitation period is arrested and is 
prevented from running any further 


during time of suspension, and when 
statutory 
period of limitations commences to run 
again.—U. S. v. Markowitz, 34 F.Supp. 


827. 
8 477 

Mich. The statute providing that 
the time during which any ease in 
chancery has been pending shall not 
be computed as constituting any part 
of limitations period was inapplica- 
ble in determining whether filing of 
bill in equity for discovery and for 
enforcement of bank stockholders’ lia- 
bility tolled the statute of limitations. 
Comp.Laws 1929, §§ 13992, 13976.— 
Home Sav. Bank v. Young, :295 N.W. 
474, 295 Mich. 725. 

In determining whether the com- 
mencement of proceeding tolls statute 
of limitations, there is no difference 
between required procedure in suits 
in equity and in actions at law. Const. 
art. 7, § 5; Supreme Court Rules rule 
1, § 2—Home Sav. Bank v. Young, 
295 N.W. 474, 295 Mich. 725. 

Mich. In suit for discovery and to 
enforce bank stockholders’ _ liability, 
the filing of bill of complaint without 
issuance of process did not toll the 
general statute of limitations. Comp. 
Laws 1929, § 138976.—Home Sav. Bank 
v. Young, 295 N.W. 474, 295 Mich. 725. 

Tex. The filing of suit for amount 
of two notes and foreclosure of trust 
deed securing them stopped running 
of statute of limitations against re- 
covery on notes and enforcement of 
trust deed lien as effectually as if 
maker and grantor had formally re- 
newed debt’ and lien.—Hartel y. Dish- 
man, 145 S.W.2d 865, 135 Tex. 600, 
reversing 116 S.W.2d 891. 


8 479 e 

p.c.Ark. The filing of action against 
debtor on claim barred by statute of 
limitations of the forum and subse- 
quent dismissal of action for want of 
prosecution did not toll the statute of 


limitations.—In re Mays, 38 F.Supp. 
; § 480 
D.C.Mich. An action on notes was 


“commenced” by the) filing of the com- 
plaint and the issuance of the original 
writ before notes were barred by Michi- 
gan six-year statute of limitations, and 
plaintiff’s rights were preserved even 
though notes were barred when service 
was actually obtained on defendant. 
Rules of Civil Procedure for District 
Courts, rule 8, 28 U.S.C.A. following 
section 723¢.—Schram vy. Koppin, 35 F. 
Supp. 313 

D.C.Mich. National bank receiver’s 
cause of action on assessments levied 
against bank’s shareholders “accrued’’ 
at close of business on day the as- 
sessments were made payable, and fil- 
ing of complaint and issuance of sum- 
mons in receiver’s action on the as- 
sessments less than six years there- 


after and delivery of summons to 
United States Marshal for _ service, 
tolled operation of six-year statute 


of limitations, Comp.Laws Mich.1929, 


.§ 480 eae vs bi 


§ 13976; Jud.Code § 24(16), 28 U.S. 
_ C.A..§ 41(16); Federal Rules of Civil 
_ Procedure, rule 3, 28 U.S.C.A. follow- 
ing section 723¢c.——Schram v. Costello, 
36 B.Supp. 625. 
Alaska. In determining whether an 
action is barred by limitations, the ac- 
-tion is deemed ‘‘commenced” when the 
complaint is filed and summons is_is- 
sued. Comp.Laws 1933, § 3364—Ru- 
benstein y. Imlach, 9 Alaska 62. t 
Mo.App. Where process or service 
- is withheld by plaintiff, case is not 
‘ “commenced”, within requirement of a 
statute that case be commenced with- 
. in a certain time, until obstruction is 
removed.—Hill-Behan Lumber Co. v. 
Sellers, 149 S.W.2d 465. 
_ Pa.Com.P1. The sheriff’s return that 
_ the writ was unexecuted does not com- 
pel the conclusion that the plaintiff 
‘abandoned his writ inasmuch as the 
sheriff's return does not attribute any 
act of omission or commission which 
would make the plaintiff responsible 
for the sheriff's failure to serve the 


Corporation, 4 Fay.U.J.1. | _. 
enn. Under statute providing that 
_ the suing out of a summons is the com- 
-. menecement of an action within the 
meaning of the statute of limitations, it 
is essential that the process shall be 
sued with the bona fide intention 
at it shall seasonably and in due 
- course be served, and if it is issued 
provisionally, as where it is not to be 
k d until further instructions, or 
a certain time or event, action 
| not be considered as “‘commenced”’ 
ntil the date or contingency specified. 
ode 1932, §§ 8571, 8598.—Ridgway 
pas Co: y.. Carter, 143 S.W.2d 
i 


action for injuries to property 
resulting from explosion of explosives 
_ where summons was delivered to sheriff 
not more than three days after its is- 
ce with the bona fide intention of 
' having it served upon defendants, and 
summons was executed in full by the 
heriff eight days after its issuance but 
i ys more than three years after 
action accrued, action was ‘“com- 
need” when the summons was is- 
d and was not barred by the 3-year 
tute of limitations. Code 1932, §§ 
571, 8598.—Ridgway Sprankle Co. v. 
‘arter, 143 S.W.2d 527. 

Tenn. The issuance of a summons 
within the period of limitation pro- 
ects the plaintiff against the bar of 
statute, although the declaration 
is not filed until after the lapse of the 
period, unless the declaration, when 
filed, departs from the cause of action 
stated in the summons. Code 1932, § 


648.—Kennard v. Illinois Cent. R. 
148 S.W.2d 1017. 
_ Tex.Civ.App. If plaintiff causes 


uppression of citation after filing of 

suit, limitation is not interrupted 

until citation is issued. Rey.St.1925, 

ae 6520, 5527.—Koudsi v. Mathiwos, 
7 S.W.2d 585. 

nm issue whether limitation is in- 


terrupted by filing of suit where 
laintiff fails to issue citation, while 
issue 


laintiff may rely on clerk to 
pencesa: if plaintiff has notice that 
process is not issued, it is then his 
- duty to use diligence and see that 

process is issued and served. Rey.St. 
1925, arts. 5520, 65527.—Koudsi_ v. 
‘4 Mathiwos, 147 S.W.2d 5865. 
ee 


§ 481 
D.C.Mich. National bank vreceiver’s 
cause of action on assessments levied 
against bank’s shareholders ‘accrued” 
at close. of business on day the as- 
---—«- sessments were made payable, and fil- 
i ing of complaint and issuance of sum- 
mons in receiver’s action on the as- 
sessments less than six years there- 
_ after_and delivery of summons to 
_ United States Marshal for service, 


36 E.Supp. 525. 

N.Y.Sup. In all actions or proceed- 
ings in a court of record, the delivery 
of process to the sheriff of the prop- 
er county within the time limited by 
statute or contract with the intention 
of having the process seryed is equiva- 
lent to the ‘“‘commencement” of the ac- 
tion or proceeding within that time. 
Civil Practice Act, § 47.—Kerr v. St. 
Luke’s Hospital, 28 N.Y.S.2d 193, 176 
Mise. 610, affirmed 29 N.Y.S.2d 141, 
262 App.Div. 822, appeal granted and 
question certified 29 N.Y.S.2d 147, 262 
App.Div. 848. 


§ 482 

D.C.Mich. An action on notes was 
“commenced”, by the filing of the com- 
plaint and the issuance of the original 
writ before notes were barred by Michi- 
gan six-year statute of limitations, and 
plaintiff's rights were preserved even 
though notes were barred when service 
was actually obtained on defendant. 
- Rules of Civil Procedure for District 
Courts, rule 38, 28 U.S.C.A. following 
section 723¢.—Schram v. Koppin, 35 F. 
Supp. 313. 

Alaska.' In determining whether an 
action is barred by limitations, the 
action is deemed “commenced” when 
the complaint is filed and summons is 
issued. Comp.Laws 1933, § 3364.— 
Rubenstein vy. Imlach, 9 Alaska 62. 

Mo.App. A suit in a court of rec- 
ord is ‘‘commenced’’, so as to save suit 
from bar of. statute of limitations, 
when the petition is filed, even though 
process is not issued until the period 
of limitation has run, since plaintiff 
has done all he can toward commence- 
ment of the suit. Mo.St.Ann. § 724, 
p. 940.—City of St. Louis v. Miller, 145 
S.W.2d 504. 4 


§ 484 
_Conn.. The “commencement of ac- 
tion’’ within meaning of a limitation 


statute is the date of service of the writ 
on the defendant.—Consolidated Motor 
Lines v. M. & M. Transp. Co., 20 A.2da 
621, 128 Conn. 107. 


§ 
_ Tex.Civ.App. An amended petition 
in suit to establish a debt and fore- 
close a paving lien, which simply 
gave a history of matters involved, did 
not serve to toll two-year statute of 
limitations as against right of owner 
of vendor’s and deed of trust liens 
against land assessed who was_ not 
served with process within two years 
after suit was filed. Vernon’s Ann. 
Civ.St. arts. 1086 et seq., 5526—City 
of Gainesville v. Harder, 147 S.W.2d 
959, error granted. 


§ 488° 

D.C.Mich. Plaintiff suing on notes 
which were not barred when action was 
commenced was not precluded from re- 
covering on notes, even though they 
were barred when service was actually 
obtained on defendant some 15 months 
after commencement of action, where 
plaintiff had used due diligence to make 
service to no avail, as against conten- 
tion that service should have been made 
within three months of taking out of 
original writ after aliases had been ob- 
tained, since under the new procedural 
rules there is no limitation within 
which service must be made. Rules of 
Civil Procedure for District Courts, 
rules 4, 83, 28 U.S.C.A. following sec- 
tion 723¢,—Schram y. Koppin, 35 BR, 
Supp. 813. 

Mo.App. In action for libel against 
Florida corporation, where plaintiff, 
after filing petition and issuance of 
writ of summons, permitted more than 
two years to elapse before asking for 
an alias writ of summons or writ of 
attachment, and then permitted five 
years more to elapse before asking for 
any further writ, petition showed on 
its face that it was barred by both 
Florida and Missouri two-year stat- 
utes of limitations, as against plain- 
tiff’'s contention that he was entitled 
to keep his action alive indefinitely 


an 
864, p. 1152; Comp.Gen.Laws Fla. 
Pub. Co., 148 S.W.2d 109. 

Pa.Com.Pl. Plaintiff sued in tres- 
pass, the summons being issued return- 
able the first Monday of December, 
1937. On March 5, 1938, the writ was 
returned by the sheriff unexecuted. 
The statute of limitations ran on Au- 
gust 24, 1938, and on November 18, 
1939, plaintiff issued an alias summons 
which was served. Held, that inasmuch 
as the original writ issued within the 
period of the statute and was returned 
unexecuted, such return came within 
the rule that the writ must be returned 
‘non est inventus” or “nihil habet” or 
“otherwise” and was not abandoned.— 
Harvey v. Dunbar Corporation, 4 Fay. 


eUode 


§ 492 : 

Cal.App. Where statute of limita- 
tions had not run at time action on in- 
stallment note was commenced in su- 
perior court, which did not have juris- 
diction of action, but had become op- 
erative as to every installment of 
principal or interest except two when 
action was transferred to municipal 
court by order of superior court, the 
1935 amendment to statute allowing 
court in which an action is brought, 
which has no jurisdiction over it, to 
transfer the case to the proper court, 
which provided that an action trans- 
ferred should be deemed to have been 
commenced at time complaint was filed 
in court from which it was originally 
transferred, was applicable, so as to 
preclude defendants from asserting stat- 
ute of limitations, notwithstanding ac- 
tion was filed in superior court nearly 
two years prior to adoption of amend- 


ment. Code Civ.Proc. § 396.—Morgan 
v. Somervell, 104 es 866. 
'D.C.N.Y. In action in United States 


District Court in New York under the 
Jones Act by a California. administra- 
trix, without ancillary letters in New 
York, where service of answer was de- 
layed until after statutory limitations 
upon institution of a new suit had ex- 
pired, statute of limitations would not 
apply to prevent plaintiff from recoy- 
ering after obtaining ancillary letters, 
since plaintiff’s qualification for ancil- 
lary administration would not change 
cause of action. Jones Act, 46 U.S.C.A. 
§ 688; Rules of Civil Procedure for 
District, Courts, rule 15(c), 28 U.S.C.A. 
following section 723¢e.—Rejsenhoff v. 
Colonial Nav. Roe ane F.Supp. 577. 


Mich. The failure to comply with 
Supreme Court Rules ‘charging liti- 
gants with knowledge of the date stat- 
ed in process on or before which serv- 
ice must be obtained, and that upon 
failure of service within specified time, 
process server must make and file 
proof of nonservice within five days 
after last date specified for service, and 
that an alias issued “as of course” 
must be issued within 10 days after 
process server files proof of nonserv- 
ice, constitutes a breach of continuity 
in prosecution of suit wherein defense 
is made that prior to such breach the 
terms of general statute of limitation 
had run and rules apply to both suits 
in equity and actions at law. Supreme 
Court Rules, rules 13, 14.—Home Sav. 
Baph v. Young, 295 N.W. 474, 295 Mich. 

Where October 20, 1939, was last day 
for return of first alias summons, and 
return of service was filed November 
4 and not within five days as required 
by court rule, and plaintiffs failed to 
take out another alias “as of course’ 
within ten days provided by court rule, 
there was a break in continuity of suit 
between first alias summons and sec- 
ond alias summons issued on November 
25, 1939, and such break resulted in 
abatement of suit and rendered con- 
trolling the statutory bar of limitations 
accruing after issuance of original sum- 
mons and before issuance of second 


1927, § 4663.—Bennett v. Metropolis” 


_ was issued on July 13, 1939. and made 


— oe eae | 
’ / oa ’ 


returnable on July 29, 1939, was not 
served, and original summons. with 
sheriff's returns thereon was not filed 
within five days as required by court 
rule, and an alias summons was _ not 


issued until August 31, 1939, there was 


a break in continuity of, the action 


_ prior to issuance of alias summons, and 


the statute of limitations, being effec- 
tive on and after July 25, 1939, barred 
plaintiffs’ right of action. Comp.Law: 
1929, § 13976; Michigan Court Rules, 
rule 13, §§ 2, 3; rule 15, § 2.—Krui- 


zenga v. Fuller, 299 N.W. 787, 299 
Mich. 9. 
§ 496 acl 
Cal.App. In action arising out of au- 


tomobile accident, where original com- 
plaint in addition to alleging cause of 
action against driver of automobile also 
stated a cause of action against ficti- 
tious defendants, alleging that plaintiff 
did not know their true names, but if 
it so developed that any of fictitious 
defendants was owner of automobile 
and controlled it at time injuries were 
sustained their true names would be 
inserted, word “controlled” implied 
that plaintiff was seeking a recovery 
against any fictitiously named defend- 
ant if such defendant was employer of 
driver, and hence permitting plaintiff 
to amend complaint by naming com- 
pany which allegedly was employer of 
driver after statute of limitations had 
run, was not error. Code Ciy.Proe. §§ 
340, subd. 3, 474.—Day v. Western 
Loan & Bldg. Co., 108 P.2d 702. 
N.J.Sup. In tenant’s action against 
mortgagee. for injuries sustained on 
alleged negligently maintained stair- 
way, amendment after running of stat- 
ute of limitations designating defend- 
ant as mortgagee in possession instead 
of as owner as stated in original 
pleading did not create a new cause 
of action but merely corrected descrip- 
tion of the status of the defendant.— 
Scott vy. Hoboken Bank for Say. in 
ily fe Psobp ken: £9 “AS20482 70.7 126 CN: 
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D.C.N.J. In action to enforce lia- 
bility for making an untrue statement 
of a material fact or omitting to state 
a material fact in a registration state- 
ment filed with the Securities and Ex- 
change Commission, wherein defendant 
filed a third-party complaint against 
underwriters who were alleged to have 
prepared the _ registration statement 
and to have distributed a prospectus 
on which purchaser of stock had re- 
lied, motion by third-party defendant 
to dismiss the third-party action on 
ground that it was not brought within 
time prescribed by the Securities Act 
would be denied. Securities Act of 
1933, §§ 11-13, 16, 15 U.S.C.A. §§ 77k- 
77m, 77p; Federal Rules of Civil Pro- 
cedure, rule 8(e) (1, 2), (f), 14, 28 
U.S.C.A. following section 723¢.—Metz- 
ger v. Breeze Corporations, 37 F.Supp. 

D.C.Pa. The Pennsylvania limitation 
statute applicable to actions against 
corporate directors. or _ stockholders 
based on neglect of duty applies to 
amendments introducing new causes of 
action or new parties or affecting 
changes which would deprive defend- 
ants of any valuable rights, as well as 
to original actions. 12 P.S.Pa. § 41.— 
Overfield _v. Pennroad Corporation, 39 
F.Supp. 482. 

D.C.Pa. An action by defrauded in- 
vestors on behalf of themselves and all 
other certificate and plan _ holders, 
against allegedly insolvent investment 
company and against corporation which 
held stock in trust for investors to re- 
cover consideration paid -was not a 
spurious “class suit’? to which addi- 
tional parties could not be added under 
limitation provision in the Securities 
Act, but was a “hybrid class. action” 


debtor, into which other members of 
class could be brought, on theory that 
institution of action tolled limitations 


to. 


ing to class 
dinary creditor 
of receiver and_ 


as to all interested parties. Securities 
Act of 1938, § 13, 15 U.S.C.A. § 77m; 
Federal Rules of Civil Procedure, rule 
23(a) (2,3), 28 U.S.C.A. following. sec- 
tion 723¢—Deckert yv. Independence 
Shares Corporation, 39 F.Supp. 592. 
Ind. Where action for assault by an 
individual was commenced against a 
mining company, and plaintiff ten 
years later filed second amended com- 
plaint attempting for first time to al- 
lege a cause of action against defend- 
ant corporation and alleging that cor- 
poration operated mine through com- 
pany, which was a figure head, and 
that individual was agent for corpo- 
ration and that corporation was liable 
under respondeat superior doctrine, 
and there were no allegations or evi- 
dence showing, concealment or. other 
facts which would prevent running of 
two-year statute of limitations, the ac- 
tion, as against corporation, was 
barred by limitations as matter’ of 
law.—Deep Vein Coal Co. v. Dowdle, 
33 N.E.2d 981. 
La. The prescription against a claim 
by charitable hospital supported by 
state for hospital services rendered in- 
jured party against negligent party 
causing injury was not interrupted by 
injured party’s institution of action 
against negligent party, where petition 
did not make any demand or claim for 
medical expenses and hospitalization, 
and hence hospital’s petition of inter- 
yention filed several months after one- 
year prescriptive period had elapsed 
was too late. Act No. 230, of 1932; 
Act No. 289 of 1938, § 4; Rev.Civ.Code, 
arts. 3536, 3537.—Peart v. Rykoski, 
Inc., 197 So. 605, 195 La. 931, affirming 
195 So. 30. pieey ; 
La.App. The prescription against a 
claim by charitable hospital for hos- 
pital services rendered injured person 
against negligent party causing injury 
was not interrupted by the injured 
party’s institution of action against 
negligent party, and hospital’s peti- 
tion of intervention filed after one- 
year prescriptive period had_ elapsed 
was too late. Act No. 230 of 1932, : ake 
Act No. 289 of 1938, § 4.—Wright v. 
Home Indemnity Co., 1 So.2d 7 9. 
Pa, In action against a tenant for 
jnjuries inflicted by falling window 
screen which allegedly fell solely by 
reason of negligent handling or ad- 
justment by servant of the tenant, 
averment of the tenant’s writ of scire 
facias to join owner of apartment 
building as an additional defendant, 
that falling of screen was due solely to 
defective installation or improper main- 
tenance, did not support charge of lia- 
bility over, and therefore the writ 
which was issued more than two years 
after” plaintiff’s injuries were sustained 
was properly stricken off. 12 P.S. § 
141.—Lumen y. Paley, 20 A.2d 752, 
342 Pa. 317. Wisk ‘ 
In action for personal injuries, writ 
of scire facias to join an additional 
defendant issued more than two years 
after plaintiff's injuries were sustained 
was too late to join the additional de- 
fendant on an allegation of sole lia- 
bility. 12 P.S. § 34.—Lumen v. Paley, 
20 A.2d 752, 342 Pa. 317. 
Where averments of writ of scire fa- 
cias to join an additional defendant 
claimed to be liable over to original de- 
fendant in a trespass action for per- 
sonal injuries were totally inconsistent 
with the assertion of liability over, and 
if proved would establish sole respon- 
sibility of additionai defendant, but the 
writ was issued more than two years 
after plaintiff’s injuries, action of court 
jin striking it off was proper. 12 P.S. 
§ 34, 141.—Lumen v. Paley, 20 A.2d 
7152, 342 Pa. 317. 


502 
D.C.La. Where automobile passen- 
ger, injured in collision between auto- 
mobile and truck, brought action 
within one year from date of accident 


tion of prescription as to the auto-— 
mobile owner and his insurer. Fed- 
eral Rules of Civil Procedure, r 4 
(a), 28 U.S.C.A. following sectio1 
c; Civ.Code La. arts. 2324, 3536, 3537 
2091, 2097, 8552.—Gray v. Hartfor 
pocictenk & Indemnity Co., 36 F.Sup 

Cal. A common count of money 
and received was barred as to co 


amended Db 
named in original complaint as par 
to action, and plaintiff's allegatt 
showed that money which _ codef 
ants had received was paid t 
on March 25, 1937. Code Civ. 
339.—Orloff v, Metropolitan Tru 


Be P.2d 396, prior opinion 10 
N.Y.Sup. The amendment of sui 
: 


mons and title of action so as t 
defendants in their representative r. 
than their individual capacities did 
amount to the bringing in of a 
party’, and hence question whi 
statute of limitations would bar acti 
against defendants in their represent 
tive capacity was immaterial.—Lear: 
opera 23 N.Y.S.2d. 542, 176 
Tex.Civ.App. Where state o 
own behalf and on behalf of co 
and its subdivisions timely filed a 
action on a tax collector’s bond ; 
four years later county and its sul 
divisions; by amended petition in 
proceedings asserted against th 
collector and surety precisely th 
causes asserted in their Lee iets 


statute of limitations on the er 
that the institution of the acti 


and oh 
failed to become formal parties until 
more than four ‘years after the cause 
of action accrued. Vernon’s Ann.Civ. — 
St. art. 5539b.—American Indemnity — 
Co. v. Hidalgo County, 146 S.W.2d 
1076, error refused. bre 
Tex.Civ.App. Where suit to e a ' 
lish a débt and foreclose a paving len 
was commenced in 1933, parties 
were not made defendants unti 
were entitled to plead two-yea 
ute of limitations where it was in 
bent upon plaintiff to bring suc 
ties to suit as owners before | 
tion ran. Vernon’s Ann.Civ.St., 


1086 et seq., 5526.—City of Ga 

ville v. Harder, 147 S.W.2d 959, errc 
granted. L Le 
Tex.Civ.App. Where suit to fore- — 


against female mortgagor who plead 
coverture and by amended petitio 
husband was made party but: w: 
not served with citation until mo 
than four years after having been 
named a party defendant, filing of 
suit against mortgagor tolled four- 
year statute of limitations and hus- 
band having been made a party before 
judgment was entered, suit was not 
barred by. limitation. Vernon’s Ann, ~ 
Civ.St. art. 5527.—Clarke v. Gauntt, — 
149 S.W.2d 198, error granted. ra 


§ 504 ; 

Ill.App. Where bank receivership 

and building receivership were separate 

matters in different causes of action, 

each within jurisdiction of particular’ — 

court in which matter was pending, ~ 
and the same person acted in separate 
and distinct capacity as bank receiver 
and as building receiver, and had pos- 
session or control of building as build- 
ing receiver and not as bank receiver, 


4 


amendment substituting building re- 
_ ceiver for bank receiver as defendant 
in action for injuries sustained in ele- 
ator in building involved a ‘‘mistake” 
-as to identity of party liable and not 
a “misnomer”, and hence amendment 
«could not be made after expiration of 
¥ limitation period.—Goff v. Will County 
- Nat.-Bldg. Corporation, 35 N.H.2d 718, 
311 Ill.App..207: 
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Ariz. Where individual holding of- 
fice of Attorney General filed com- 
 plaint for libel signed by his depu- 
ties as his attorneys, and _ objection 
that deputies were prohibited by stat- 
2 ute from engaging in private law prac- 
tice’ was not raised for two years, 
during which period of limitation ex- 
pired, answer to the merits was filed, 
and action was set for trial, defect in 


ad ae 


> 


ment so that the amended pleading 
will relate back to the date of the fil- 
ing of the original defective pleading 
and avoid the running of statute of 
imitations in -the interim.—Day ev. 
‘ Bey a tere Loan & Bldg. Co., 108 P.2d 
_  Ind.App. Generally, the amendment 
of a complaint does not amount to 
- commencement » of a new action, but 
mendment speaks from the time the 
riginal pleading was filed and sum- 
mons issued thereon.—MacBeth v. Ben- 
ninghoff, 81 N.H.2d 665. 


 lowa. Amendment of petition after 
vil mitations have run is permitted only 
r purpose of inserting allegations 
inadvertently omitted and those which 
amplify and are germane to _ the 
jerounds previously stated.—McCornack 
y. Pickerell, 294 N.W. 746.. 
a Mo, A deputy county assessor’s ac- 
tion to recover from county a balance 
due on salary was not barred by limi- 
tation on ground that original petition 
did not state cause of action and that 
amended. petition did not relate back 
and save from bar of limitations the 
- monthly holdbacks by the county which 
were more than _ five, years’ before 
Eee nent to petition, where there was 
no fact admissible under amended pe- 
tition that would not have been admis- 
sible under original petition. Mo.St. 
Ann. §§ 862, 11834, pp. 1143, 7040.— 
eon y. Jackson County, 142 S.W.2d 


Payee coe: 


_N.Y.Sup. Where tenant’s original an- 
- gwer in action for rent contained coun- 
_terclaim for amount of payments made 
by tenant under mistaken belief that 
taxes on income from leased property, 
for the amount of which tenant was 
liable under lease, had been paid for 
periods after landlord’s death, whereas 
legatees, being charitable corporations, 
were exempt from such taxes, amended 
- answer, which was based upon same 
facts alleged in original answer and 
which merely set out a new or addi- 
ional theory of recovery, did not sub- 
_ stitute a “new cause of action”, and 
hence six-year limitation was tolled 
_ from date of service of original answer. 
~ Civil Practice Act, § 48.—Wendel 
Foundation v. Moredall Realty Corpora- 
tion, 29 N.Y.S.2d 451, 176 Mise. 1006. 


_ Ohio App. In suit upon an insurance 
policy, an amendment not filed within 
the time limited by statute for the 
commencement of such actions, which 
pleaded true date of occurrence of loss, 
did not constitute such a change of 
" eause of action that the suit which was 
originally commenced in time would be 
q barred by limitations.—Kenney v. Oc- 


- cidental Ins. Co., 34 N.H.2d 237, 66 
"Ohio App. 284, 
a. | Okl. An amended petition, which 


does not allege a new or different cause 
of action or a substantial change in the 
i claim of the plaintiff, relates back to 
the original petition, and operates to 
: suspend the bar of limitations during 
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vy. Keith, 105 P.2d 528. u Wi seth Gott 

Okl. Where plaintiff and two others 
on July 10, 1934, sued defendants for 
damages to realty from pollution by 
oil and salt water, and trial court 
thereafter ruled that there was a mis- 
joinder of causes of action and direct- 
ed that pleadings be framed so that 
there would be no misjoinder, and on 
October 11, 1934, plaintiff in compli- 
ance with the court’s order filed peti- 
tion on which the cause was tried, in 
determining what damages were barred 
by two-year limitations, cause would 
be deemed to have been commenced on 
July 10, 1934, rather than on October 

1934. 12 Okl.St.Ann. §§ 95(3), 
oat GL aaa v. Texas Co., 106 P.2d 
1110. 

Pa.Super. After statute of limita- 
tions has run, the plaintiff may not 
introduce a new cause of action, but 
he may amend by the introduction 
of an additional element or an added 
elaim of damage arising from same 
circumstances or may amplify what 
has already been averred, so long as 
the same negligence is charged as 
that set out in the original statement. 
12 P.S. § 531.—Wessling v. Latkanich, 
19 A.2d 5538, 144 Pa.Super. 317. 

Pa.Super. Where the only issue was 
the extent of damage and more than 
two years after injury plaintiff? sought 
to amend statement describing inju- 
ries by including averments of addi- 
tional element of damages and to par- 
ticularize the extent of his injuries, 
and the injuries were identified. with 
the negligence of defendant originally 
charged, and did not introduce a new 
cause of action, denial of amendment 
was error. 12 P.S. § 531.—Wessling 


v. Latkanich, 19 A.2d 553, 144 Pa. 
Super. 317. 
Pa.Com.Pl. After almost five years 


from the occurrence of an injury, the 
plaintiff filed an amended statement 
with a stipulation that the Court should 
determine whether it introduced a new 
and different cause of action. A new 
cause of action cannot be introduced by 
amendment after a period of two years 
from the time the cause of action arose, 
but amendments may be allowed later 
which clarify, explain, enlarge, or make 
more definite the allegations of the 
original statement of claim.—Hopf v. 
Ashcraft, 20 Wash, 1438. 

Pa.Com.Pl. The allowance by nunc 
pro tunc order of Court to file amended 
statement does not toll operation of 
the Statute of Limitations,—Lawlessg v. 
Cahilin, 42 Lack.Jur. 128. 

Pa.Com.Pl. Plaintiff may amend his 
statement of claim although the. Stat- 
ute of Limitations has run, unless by 
the amendment Plaintiff shifts the 
ground of his complaint, introduces a 
new cause of action, endeavors to cure 
a fatal defect in the pleadings, changes 
his cause of action from the common 
law to a statutory proceeding, or de- 
prives Defendant of any valuable right. 
—-Boger y. General Ribbon Mills, 28 
North. 638. 


Pa.Com.Pl. In an action for wrong- 
ful death where Plaintiff alleged in the 
original statement of claim that De- 
fendant negligently furnished drinking 
water contaminated by reason of a 
badly located well and sought to 
amend the statement to aver that the 
contamination was caused by defective 
plumbing, although the Statute of 
Limitations had run before the petition 
to amend was made; held, the amend- 
ment be allowed.—Boger y. General 
Ribbon Mills, 28 North. 63. 

Tex.Com.App. A claim for interest, 
in broker’s action for compensation for 
procuring a purchaser of land, though 
pleaded for first time in plaintiff’s third 
amended original petition, filed more 
than two years after suit wags insti- 
tuted, was not barred by limitations, 
especially ,in view of statute allowing 
subsequent amendment of pleading filed 
before expiration of limitation period. 
Vernon’s Ann.Civ.St. art. 5539b.—Col- 
bert v. Dallas Joint Stock Land Bank, 
150 S.W.2d 771, 186 Tex. 268, revers- 
ing Dallas Joint Stock Land Bank y. 
Colbert, 127 S.W.2d 1004. 


" 
4 


different | transaction, 

established rule which barred a recov- 
ery or defense upon additional grounds 
which were not pleaded, although they 
previously existed, until after the bar 
was complete. Vernon’s Ann.Civ.St. art. 
5539b.—Thompson vy. Barnard, 142 8.W. 
2d 238, error granted. 


Tex.Civ.App. In action to recover 
damages for alleged negligence of phy- 
sicians in performing a surgical opera- 
ee on plaintiff’s: wife and in their 
reatment of her for a short time there- 
after, where plaintiff attempted in sev- 
eral ‘petitions filed prior to his third 
amended petition to allege conceal- 
ment by physicians of negligent leav- 
ing of gauze sponge in wife’s abdomen 
and of closing of incision without re- 
moving gauze, even if such allegations 
were subject to a general demurrer, 
they afforded a basis for an amendment 
which would relate back to filing of 
original petition, so as not to be 
subject to plea of two-year statute of 
limitations. Vernon’s Ann.Civ.St. art. 
5539b.—Thompson y. Barnard, 142 §. 
W.2d 238, error granted. 

Tex.Civ.App. Where buyer of corpo- 
rate stock recovered judgment against 
insurer, which had issued indemnity 
bond to seller, for conversion of stock 
by seller’s employee, but judgment was 
reversed on theory that the only party 
entitled to sue on an indemnity con- 
tract was the indemnitee or one in his 
right, and thereafter the buyer ob- 
tained an assignment from seller and 
amended pleadings by setting up the 
assignment, the action on the bond 
was not barred by the four-year stat- 
ute of limitations where the original 
action was not barred, since the cause 
of action on which the case was tried 
was based on the same transaction as a 
the original action. Vernon’s Ann.Civ. r 
St. arts. 5529, 5539b.—Fidelity & De- 
posit Co. of Maryland v. Reed, 150 S. 
W.2d 836. 

Tex.Civ.App. Amended pleadings 
supersede former pleadings on the is- 
sue of limitation—Stanolind Oil & Gas 
Co, v. State, 153 S.W.2d 614. 


W.Va, In passing on uestion 
whether recovery was barred by lim- 
itations, an amendment to notice of 


motion for judgment, not involving 
new parties, made in term and by 
leave of court, related to the time of 
institution of the original proceeding. 
Code 1931, 55-2-6.—Morrison vy. Judy, 
13 S.H.2d 751. 


§ 508 
Neb. The statute of limitations does 
not run against amended pleading set- 
ting forth more complete statement of 
cause of action stated in original peti- 


tion filed within statutory period.— 
Macumber v. Gillett, 294 N.W. 854. 
§ 510 ’ 

©0.C.A.Okl. Where original petition 


sought recovery of $925 per month 
rent under written lease, but reviewing 
court found that lease had been orally - 
modified so as to entitle plaintiff to 
only $620 per month and therefore re- 
versed judgment for plaintiff and re- 
manded the cause, amendment of the 
petition to conform to reviewing court’s 
opinion, seeking only $620 per month, 
did not materially change the cause of 
action, and hence action was not barred 
by the running of limitations after: date 
of filing original petition. Rules of 
Civil Procedure for District Courts, 28 
U.S.C.A, following section 723¢—Mid- 
nd Valley R. Co. v. Jones, 115 F.2d 


_ ©.C.A.Pa. Where statement of claim 
in action for death benefits under life 
policies providing for disability bene- 
ts alleged that insured in lifetime per- 
formed conditions required to be per- 
formed in policies, addition of allega- 
tions seeking recovery of | disability 
benefits alleged to have accrued to in- 
sured did not introduce a new cause of 


ee ee a ee 


: ea 
: er. alleged injury alleged that plain-— 
tiff was injured because of defendant’s 


egligent act in leaving an excavation 
a dangerous and unprotected con- 


dition, and leaving certain material on 


pavement after excavation had been 
filled, third amended complaint on 
which trial was had which went more 
into detail but which still made sub- 
stantially the same allegations, was not 
barred by limitations though filed more 
than one year after injury.—Parsell v. 
San Diego Consol. Gas & Electric Co., 
106 P.2d 935. 

Cal.App. If original complaint de- 
fectively’ states a cause of action, it 
may be amended after running of stat- 
ute of limitations as long as the cause 
of action stated in the amended plead- 
ing can trace its descent from the orig- 


inal pleading.—Day v. Western Loan 
-& Bidg. Co., 108 P.2d 702. : 
Ind. A bad complaint may be 


amended after the statute of limita- 
tions has run if it seeks to declare on 
the same cause of action involved in 
the original complaint.—Butler v. Do- 
mer, 32 N.H.2d 594. 

Ind. paragraph of a complaint 
alleging that defendants’ truck was 
being negligently operated in that 
trailer attached thereto did not have 
signal lights as required by law, that 
trailer collided with automobile in 
which plaintiff was riding with her 
husband when they ‘attempted to pass 
truck, and that plaintiff was injured 
was not insufficient to state a cause 
of action but was defective, if at all, 
merely for failure to allege sufficient 
facts, and the complaint was amend- 
able by a second paragraph elaborat- 
ing the facts, even though more than 
two years had elapsed since date of 
injury when second paragraph was 
filed— Butler v. Domer, 32 N.H.2d 594. 


Ind.App. Generally, the test of 
whether a cause of action stated in an 
amended pleading is the same as that 
stated in the original pleading is 
whether the same evidence will support 
the cause of action stated in each 
pleading, whether a judgment on one 
pleading would be a bar to a judg- 
ment on the other, whether the same 
measure of damages governed both, 
and whether each was open to same 


’ defenses.—MacBeth vy. Benninghoff, 31 


N.E.2d 665. 


Ind.App. Where original complaint 
in action to enforce vendor’s lien was 
filed in 1927, and amended complaint 
was filed in 1938, and a comparison of 
the causes of action stated in the two 
complaints disclosed that they were 
identical, the cause of action set up by 
the amended complaint was not barred 
by limitations.—MacBeth vy. Benning- 
hoff, 31 N.H.2d 665. 

Iowa. Claim by automobile guest 
that amendment merely amplified orig- 
inal cause of action and that cause al- 
leged in amendment was not barred by 
limitations as a new and independent 
cause could be sustained only by 
showing the same legal relationship 
between the parties as was determined 
in first trial—McCornack v. Pickerell, 
294 N.W.. 746. ay 

Neb. Where original petition, filed 
about a year after issuance of tax deed, 
to cancel such deed and quiet title to 
realty conveyed, sufficiently showed 
that plaintiff was asserting that con- 
yeyances by purchaser at tax sale and 
his grantee were subterfuges and that 
defendant tenants of plaintiff could ac- 
quire no right in property from which 
plaintiff could not redeem, amended pe- 
tition, containing fuller statement of 
facts and relationships between tenants 
and grantees in such deeds, stated 
eause of action, though filed over five 
years after tax deed was _ recorded.— 
Macumber v. Gillett, 294 N.W.. 854. 

Okl. Where amended petition in ac- 
tion on life policy, differed from origi- 
nal petition only in, that it pleaded a 
-waiver of any formal proof of death of 
‘insured, there was no substantial 


h oferrl é 
in order to suspend the 
tions during the interim.—Metropolitan — 


ro ¢ 
ack riginal petition 
ar of limita- 


Life Ins. Co. v. Keith, 105 P.2d 528. - 

Pa.Super. Where original statement 
averred that city was negligent in 
failing to use proper care in maintain- 
ing sidewalk in reasonably safe condi- 
tion, in failing to close portion of side- 
walk for pedestrian travel when it 
was in need of repair, and in failing 
to cause inspection to be made of side- 
walk at reasonable intervals, amend- 
ment after statute had run, though it 
specifically averred for first time that it 
was a break in sidewalk which caused 
pedestrian’s fall into areaway, did not 
introduce a new cause of action and 
was properly allowed.—Frazier v. City 
of Pittsburgh, 15 A.2d 499, 142 Pa. 
Super. 88. 

Pa.Com.Pl. The location of defend- 
ant’s store in which plaintiff was al- 
leged to have suffered injuries by fall- 
ing down the rear steps was allowed 
to be amended in plaintiff’s statement 
of claim after the statute of limitations 
had run, where defendant owned more 
than one store in the neighborhood, 
In the allowance of amendments, the 
only general restriction imposed upon 
a plaintiff is that he shall not introduce 
an entirely new cause of action, or 
otherwise deprive the defendant of some 
substantial right.—Schillo v. Great At- 
lantic & Pacific Tea Co., 88 P.L.J. 601. 


Tenn. Where declaration, which 
was timely filed in Tennessee, re- 
vealed that action for wrongful death 
occurring in Louisiana was governed 
by the laws of Louisiana by the re- 
cital that it occurred in that state, 
but the declaration did not set. out 
the law of Louisiana sued on, the trial 
court should have _ permitted an 
amendment after one-year limitation 
had run, to set out the law of Louisi- 
ana sued on. Civ.Code La. art. 2315. 
—Kennard vy. Illinois Cent. R. Co., 148 
S.W.2d 1017. 


’ 
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D.C.Pa. Although general rule’ pre- 
cludes an amendment to complaint 
which seeks to introduce a new cause 
of action when it. is clearly barred by a 
limitation statute, in a case where the 
reasons for the rule are not applicable 
or where there is some doubt concern- 
ing whether the cause is clearly barred, 
the rule should be liberally construed, 
especially where defendant is put to no 
disadvantage. Federal Rules of Civil 
Procedure, rule 15(a), 28 U.S.C.A. fol- 
lowing section 7238c.—Overfield v. Penn- 
road Corporation, 39 F.Supp. 482. 

D.C.Pa. The Pennsylvania limitation 
statute applicable to actions against 
corporate directors or stockholders 
based on neglect of duty applies to 
amendments introducing.new causes of 
action or new parties or affecting 
changes which would deprive defend- 
ants of any valuable rights, as well as 
to original actions. 12 P.S.Pa. § 41.— 
Overfield v. Pennroad Corporation, 39 
F.Supp. 482, 

Ct.Cl.h When a new and different 
cause of action is set up by an amend- 
ed petition filed after the statute of 
limitations has run, the statute applies 
in the same manner as if no prior pe- 
tition had been filed.—Dawnic §S. S. Cor- 
poration v. U. S., 90 Ct.Cl. 537. 


Iowa. Where original trial proceed- 
ed on theory that injured automobile 
occupant was a passenger for hire and 
occupant sought to establish negligence 
only without undertaking to claim 
or establish recklessness, amendment 
based on a charge of. recklessness and 
seeking recovery on theory that occu- 
pant was a guest was demurrable, 
where filed more than two years after 
accrual of cause of action, on ground 
that new cause of action was stated 
which was barred by limitations. Code 
1935, §§ 5026, 5026-b1, now Code 1939, 
§§ 5037.09, 5037.10.—McCornack vy. 
Pickerell, 294 N.W. 746. 

‘Mo. Where a declaration states no 
cause of action, it will not arrest run- 
ning of limitations and an amendment 


made after bar of statute is eomplete 


wi e 
the actio reckoning statutor 
od of limitations—Reed v. 


Jac 
County, 142. S.W.2d:862. © 
__N.Y.App.Div. Where count in c¢ 
plaint, which was filed within the 1 
itation period sought damages becau 


Cite 


Pt . 
defendant used plaintiff’s Niveeties 
scrip to advertise defendant’s cigarett 


and thereby deprived plaintiff of othe: 
ni 


been reduced to concrete form allege¢ 
a new cause of action from that ori 


complaint.—Stone v. Liggett & Mye: 
Tobaceo Co., 23 N.Y.S.2d 210, 260 I 
Div. 450, reversing 14 N.Y.S.2d_ 
172 Mise. 591. th 
_N.Y.App.Div.. Where a cause 0 
tion is introduced into a lawsuit upo 
a different obligation and for differen 
‘conduct from that specified in the or 
inal complaint, the new matter is su 
ject to the defense of the statute 
limitations even though the summon 
in the action was served at such 
time as would leave the matter set up 
in the original complaint not subject 
to the statute.—Stone v. Liggett & My} 
ers Tobacco Co., 23 N.Y.S.2d 21 
App.Div. 450, reversing 14 N. 
922, 172 Misc, 591. i 
N.Y.App.Div. Where maker brough 
action for damages sustained as result 
of payee’s action. in 


the stock was sold without. 
because of an extension of time 
which to pay the loan, stated a 
and different cause of. action Ww 


Practice Act, 
subd. 3.—Strassburger y. Irvin fe 
oe 24 N.Y.S.2d 8738, 261 ‘AppDiv. — 


Pa. In action arising out of collision 
between automobile and trolley car 
based on. negligence in operating ce: 
at. a reckless speed, in approaching 
street intersection without warning 
and in failing to have car under con- 
trol, plaintiff was not, after statute of 
limitations had run, entitled to amend 
statement of claim by adding aver- 
ment charging failure to maint: 
right of way in reasonably, safe co 
tion.—Cox y. Wilkes-Barre Ry. 


action on either, whether the | 1e 
measure of damages supports both 
whether the same defense is open 


proof is required.—Miners Sav. Bank « 
Pittston v. Dougherty, 20 A.2d 287, 3 
Paw273, af 

Pa.Super. After statute of limit: 
tions has run, the plaintiff may n 
introduce a new cause of action, — 
he may amend by the introduction « 
an additional element or an adde 
claim of damage arising from same 
circumstances or may amplify what 
has already been averred, so long as 
the same negligence is charged as 
that set out in the original 
ment. 12 P.S. § 531.—Wessling v.. 
Latkanich, 19 A.2d 558, 144 Pa.Super. — 
cules 

Pa.Com.Pl. The statute of limitations 
having run, the court could not permit 
the insertion of an allegation stating 
a cause of action when none was stated _ 
within the legal and proper time.—Mul- 
downey v. Carote, 8 Sch.Reg, 44, 

Pa.Com.Pl. After almost five years 
from the occurrence of an injury, the 
plaintiff filed an amended statement 
with a «stipulation that the Court 
should determine whether it introduced 
a new and different cause of action. A 
new cause of action cannot be intro- 


ion 


§ 511 
duced by amendment after a period of 
_two years from the time the cause of 
: action arose, but amendments may be 
a allowed later which clarify, explain, 
. enlarge, or make more definite the al- 
.  Jegations of the original statement of 
a claim.—Hopf v. Asheraft, 20 Wash. 148. 


om. ¢ Tenn. I offered amendment in 
a death action set up another and dif- 
cot ferent cause of action after one-year 
.- limitation had run, trial court prop- 


erly refused to permit amendment. 
Civ.Code La. art. 2315.—Kennard v. Il- 
-linois Cent. R. Co., 148 S.W.2d 1017. 
Tex.Civ.-App. A letter in which mak- 
er of note barred by statute of limita- 
tions stated “I will some day pay the 
‘note, but I can’t do so now”, if an 
“unconditional promise to pay, did not 
warrant recovery of debt, where sup- 
-plemental petition in which uncondi- 
tional promise was first alleged was 
filed more than four years after such 
promise was made, Vernon’s Ann.Civ. 
 $t. art. 5539b.—Brickley vy. Finley, 143 
 $.W.2d 433. 
Tex.Civ.App. In determining wheth- 
r amended pleadings assert a new 
cause of action as respects limitation, 
he superseded pleadings may be looked 
to._Stanolind Oil & Gas Co. v. State, 


In physician’s action for 
where patient filed a cross- 
recovery for an 


an 


; filed after the three-year period did 
not set up a new eause of action 
barred by limitations although it at- 
empted to set up a cause of action 
contractu, where the cause stated 
still sounded in tort as stated in the 
riginal cross-complaint. Rem.Rev. 
Stat. § 159, subd. 2.—Physicians’ and 
_ Dentists’ Business Bureau v. Dray, 111 
Mad 1568.0 <3 
“ae § 512 
' Pa.Com.Pl. The tests laid down to 
be applied in determining whether or 
not the amended statement presents a 
mew and different cause of action are: 


same measure of damages support 
(ec) Is the same defense open in 
? and (d) Is the same measure 
roof required?—Hopf y. Ashcraft, 
Wash. 143. 
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Iowa. Amendment of petition after 
imitations have run is not permissible 
basis of recovery is changed from 
ne legal theory to another, from com- 
on-law liability to statutory liabili- 
ty, or from liability under one statute 
to liability under another_under the 
sam pleaded _facts.—McCornack vy. 
Pickerell, 294 N.W. 746. 


f the lot and had executed a me- 
hanic’s lien contract wherein they ob- 
ligated themselves to pay all paving 
ssesSments in installments did. not 
oll running of statute of limitations 
on action to foreclose paving lien 
gainst the lot, as against the true 
wher thereof. Vernon’s Ann.Civ.St. 
irt. 5526.—Broussard v. Uvalde Rock 


sphalt Co., 149 S.W.2d 972, error 
_ dismissed, judgment correct. 
‘ § 520 

D.C.La. Under Louisiana law, the 


interruption of prescription as to one 
joint tort-feasor is an interruption for 
all joint tort-feasors, Civy.Code La. 
arts. 2091, 2097.—Gray v. Hartford Ac- 
cident & Indemnity Co., 36 F.Supp. 


780. 
§ 522 

Conn. When a counterclaim is filed 
as part of an answer within the time 
provided by rules of practice, the filing 
of the answer is the ‘‘commencement 
of action” set upon in the counterclaim 
within meaning. of a limitation statute. 
Gen.St.1930, § 5511.—Consolidated Mo- 


‘LIMITATIONS 


/ OF ACT. 
tor Lines vy. M. & M. Transp. Co., 
2d 621, 128 Conn. 107. — es : 

Where the plaintiff receives notice of 
the filing by defendant of a motion for 
permission to file a counterclaim, plain- 
tiff must appear to oppose the granting 
of the motion or, by failing to do so, 
risk its allowance, and a subsequent 
judgment against him on the counter- 
elaim, and such notice meets the re- 
quirements and marks the ‘“‘commence- 
ment of action’ within meaning of the 
limitation statute. Practice Book 1934, 
p. 48, § 93.—Consolidated Motor Lines 
v. M. & M. Transp. Co., 20 A.2d 621, 
128 Conn. 107. 

Where accident occurred on October 
10, 1939, and on October 5, 1940, de- 
fendant moved for permission to amend 
its answer to include a counterclaim 
for damages to its truck in the acci- 
dent, there was a “commencement of 
action” by defendant on October 5, 
1940, and counterclaim was filed with- 
in time required by one-year limitation 
statute. Gen.St.Supp.1935, .§ 1680c; 
Gen.St.1930, § 5511; Practice Book 
1934, p. 43, § 93.—Consolidated Motor 
Lines v. M. & M. Transp. Co., 20 A.2d 
621, 128 Conn. 107. 

Neb. In a bill of interpleader, a de- 
fendant is chargeable with notice of a 
cross-petition filed against him by an- 
other defendant before answer day des- 
ignated in the served summons issued 
on the stakeholder’s petition, and such 
notice. may prevent limitations from 
running against the claim pleaded by 
the cross-petitioner.—Provident Sayings 
and Loan Ass’n y. Booth 293 N.W. 293. 
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N.Y.Sup. The statute authorizing 
commencement of new action within 
one year after termination of prior ac- 
tion is applicable only where action 
would otherwise be barred by limita- 
tions, and not where bar of limitations 
never became effective because of in- 
fancy. Civil Practice Act, § 23; § 60, 
subd. 3.—Caulston v. Rosenfeld, 23 N. 
Y.S.2d 909, 175 Mise. 479. 

The statute authorizing commence- 
ment of new action within one year aft- 
er termination of prior action ig ap- 
plicable only where termination of 
prior action is not result of dismissal 
for failure to prosecute, voluntary dis- 
continuance, or final judgment on mer- 
its. Civil Practice Act, § 23.—Caulston 


v. Rosenfeld, 23 N.Y.S.2d 909, 175 
Mise. 479, 
; § 527 
N.Y.Sup. The statute providing that 


if an action is commenced within time 
limited therefor, and a judgment there- 
in is reversed on appeal without award- 
ing a new trial, or action is terminated 
in any other manner than by a vol- 
untary discontinuance, dismissal of 


complaint for neglect to prosecute, or a. 


final judgment, plaintiff may commence 
a new action for the same cause, per- 
mits a party who, through technical er- 
ror or mistake in form of remedy em- 
ployed, has been unable to present real 
merits of the controversy in the first 
action to pursue his real right under 
a more appropriate form of action. 
Civil Practice Act, § 23.—People ex rel. 
Lehigh Valley Ry. Co. v. Clover, 21 
N.Y.8.2d 961, 174 Mise. 888. 

N.C. Where motor company’s time- 
ly action to recover statutory penalty 
for usury allegedly collected by credit 
company in a great many separate 
transactions with motor company was 
removed to United States District 
Court, whereupon motor company sub- 
mitted to voluntary nonsuit and with- 
in a year thereafter commenced in 
state court four different actions, each 
involving a group of the separate items 
embraced in original action but no one 
of which demanded as much as $3,000, 
such separate actions were not barred 
by limitation in view of statute per- 
mitting new action to be commenced 
within one year after nonsuit. C.S. § 
415.—Marshall Motor Co. v. Universal 
petgel Co., 13 S.H.2d) 280, 219 N.C. 


§ 530 

Mo. 
limitation barring Kansas action for in- 
juries-in which a voluntary nonguit 
was taken were tolled by Missouri stat- 


Kansas and Missouri statutes of 


permitting ff commen 
his action within ii en period — 
commence a new action within one yea 
after suffering a nonsuit as against con- 


tention that Missiouri statute of limita- 


te 


eve 
tions. barring foreign actions was not i 
tolled because it was a “special statute — 
of limitations’ and was enacted more  — 
than 50 years after the Missouri stat-— 
ute relating to nonsuit. Mo.St.Ann. §§ 
869, 874, 881, pp. 1161, 1166; Gen.St. 
Kan.1935, 60-306.—Turner v. Missouri- 
Kansas-Texas R. Co., 142 S.W.2d 455, 
129 A.L.R. 829. 


§ 534 % 

‘Mo.App. The statute allowing anoth- 
er suit to be brought within one year 
after nonsuit requires only that the 
cause of action and the parties be the 
same in both actions, and does not 
require that the ultimate remedy be 
the same in both the old and the new 
action, Mo.St.Ann. §§ 862, 874, pp. 
1143,.1161.—Chestnut v. Mertz, 144 S. 
W.2d 194. 

Plaintiff, who brought action in re- 
plevin charging that he had delivered 
his automobile to defendant to paint 
and that defendant’s son took auto- 
mobile and left for parts unknown, was 
authorized, under statute allowing an- 
other suit to be brought within one 
year after nonsuit, to commence action 
for conversion of automobile within one 
year after nonsuit in replevin action, 


¢ 


since “cause of action’ and parties 
were the same in both actions. Mo.St. 
Ann. §§ 862, 874, pp. 1148, 1161.— 


Chestnut v. Mertz,.144 S.W.2d 194. 
Okl. A proceeding before the Indus- 
trial Commission was not. an “action” 
within meaning of statute, but was 4a 
“special proceeding,’ and hence dismis- 
sal of compensation claim by the In- 
dustrial Commission did not extend 
time in which action for personal in- 
jury could be brought under statute 
providing that if any ‘‘action” be com- 
menced within due time, and the plain- 
tiff fails otherwise than on the merits, 
and the time limited for bringing the 
action shall have expired, the plaintiff 
may commence a new action within 
one year after reversal or failure. 12 
Ok1.St.Ann. §§ 4, 5, 100; 85 Okl.St.Ann. 
§ 1 et seq.—Sartin v. Moran-Buckner 
Co., 114 Pi2d 938. 
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C.C.A.N.Y. The dismissal of action 
on war risk policy without notice to 
plaintiff as required by district court 
rule was erroneous, but was not a 
nullity, and in absence of any appeal 
the dismissal stood, and new action, 
which was otherwise barred by limita- 
tions, could not be maintained where 
not filed within a year after the dis- 
missal, notwithstanding affirmance 
within year preceding commencement 
of second action, of the denial of mo- 
tion to reinstate the original action. 
World War Veterans’ Act 1924, § 19, 
38 U.S.C.A. § 445; Rules of the Dis- 
trict Court, Rule $.—Zielinski v. U. S., 
120 F.2d 792. 

Mo. 


Under the statute permitting a 
plaintiff, who has commenced his ac- 
tion within the limitation period and 
who has suffered a “nonsuit’, to com- 
mence a new action within one year 
after such nonsuit, a voluntary dis- 
missal of an action by plaintiff with- 
out prejudice of his rights to bring a 
new suit constituted a “nonsuit” so 
as to toll limitations. Mo.St.Ann. § 
874, p. 1161:—Turner v. Missouri-Kan- 
sas-Texas R. Co., 142 S.W.2d 455, 129 
A.L.R. 829. 

N.¥.Sup. Where a judgment in a 
former action recited that the complaint 
was dismissed on motions made before 
the close of plaintiffs’ case, and did not 
declare that it was rendered on merits, 
a new action commenced within a year 
of entry of judgment in former action 
was not barred under statute by limita- 
tions, Civil Practice Act, §§ 238, 472, 
482—Holland v. Schwartz, 22 N.Y.S.2d 
283, affirmed 22 N.Y.8.2d 197. 

N.Y.Sup. The statute authorizing 
commencement of new action within 
one year after termination of prior ac- 
tion is applicable only where termi- 
nation of prior action is not result of 
dismissal for failure to prosecute, vol- 
untary discontinuance, or final’ judg- 


ey ee 


ef poke ‘ea plaintift in ac- 
‘tion to recover statutory penalty for | 
usury took a nonsuit would not. af- 
fect plaintiff's right to bring other 
suits for the same cause of action 
within one year from the nonsuit. in 
the original action. C.S. § 415.—Mar- 
shall Motor Co. vy. Universal. Credit 
Co., 18 S.E.2a 230, 219 N.C. 199. 
Tex. Civ. App. Where maker of note 
died after institution of suit thereon 
and maker’s estate was dismissed from 
the suit by an amended petition mak- 
ing maker’s heirs parties defendant in 
order to foreclose against the heirs 
deed of trust given to secure note, and 
more than eight years after note be- 
came due the maker’s estate was made 
a party defendant, the cause of action 
for money judgment against maker’s 
estate was then barred by the four-year 
statute of limitations. Rev.St.1925, art. 
Pome Te Vv. Shacklett, 144'S.W. 


§ 543 

©.C.A.Tex. Where State of Texas 
sued federal receiver in state court for 
oil and gas bonuses and rentals and 
then applied to federal court for leave 
to sue receiver, there was no intention- 
al disregard of jurisdiction within Tex- 
as statute providing for beginning of 
another action within 60 days after dis- 
missal of previous action because of 
want of jurisdiction. Wernon’s Ann.Civ 
St. arts. 5367, 5368, 5539a.—State of 
Texas, for and on behalf of Itself and 
Permanent School Fund y. Campbell, 
120 F.2d 191. 


Where federal court abused its dis- 
eretion in refusing to permit its re- 
ceiver to be sued in state court by 
State of Texas for oil and gas bonuses 
and rentals, and required all claimants 
to intervene in federal court, action 

against receiver in state court was 
thereby stayed, intervention in federal 
eourt by state was a continuance of old 
suit which tolled statute of limitations, 
and was within saving clause of statute 
of Texas providing for beginning of 
another action within 60 days after 
dismissal of previous action for want 
of jurisdiction. Vernon’s Ann.Civ.St. 
arts. 5367, 5368, 5539a; art. 5367a, § 6. 
—State*of Texas, for and on behalf of 
Itself and Permanent School Fund v. 
Campbell, 120 F.2d 191 

N.C. When action has been dis- 
missed for want of jurisdiction, a new 
action within time will be protected 
from bar of statute of limitations. 

S. § 415.—Blades v. Southern Ry. Co., 
12°S.B.2a'553, 218 N.C. 702. 
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Y.C.Mich. Where original summons 
was returned unserved on particular 
defendant, and one alias and ten plu- 
ries summonses were issued, each 
based on praecipe initialed by judge 
on oral motion only, and time for is- 
suance of new pluries expired while 
sufficiency of seryice of seventh plu- 
ries was being determined, but eighth 
pluries was issued within five days aft- 
er determination that service of sev- 
enth pluries was insufficient, plaintiff 
could commence new action within one 
year after dismissal of the prior ac- 
tion, on ground that lack of return of 
service was through neglect of officer. 
Comp.Laws Mich.1929, §§ 13976, 13982. 
Say poeta Vi Rosenfield, 36 F.Supp. 

9. 


Mich. The issuance of an alias sum- 
mons after statutory bar of limitations 
had run, in an action commenced prior 
to running of statute in which sheriff 
neglected to make return, of original 
summons within five days after the 
return day, did not amount to the 
“commencement of new action,” within 
statute providing that if, in an action 
duly commenced within statute of limi- 
tations, the writ of summons shall fail 
of a sufficient service or return by any 
default or neglect of officer to whom it 
was committed, plaintiff may commence 
a new action for same cause at any 
time within one year after abatement, 
or other determination of the original 
suit, where it appeared that alleged 


oe plaintiff. Comp.Laws 1929, 


‘than on the merits, 


ns suance of alias sum- 
S was at least in part chargeable 
§ 18982; 
Michigan Court Rules, rule 13, §§ 3 
and 3; and rule 15, § 3. Kruizenga v. 
Fuller, 299 N.W. 787, 299 Mich. 9. 
Ohio App. Where summons was 
served on minor and person with whom 
minor lived, but there was a failure to 


-designate the minor’s status in either 


summons or return, there was an “at- 
tempt to commence an action” within 
meaning of statute providing that in 
such a case if plaintiff fails otherwise 
and time limited 
for commencement of action has ex- 
pired, plaintiff may commence a new 
action within one year, and where court 
sustained a demurrer to petition on 
ground of misjoinder of causes of ac- 
tion and parties defendant and _ sus- 
tained a motion to quash service of 
summons, plaintiff could institute a new 
action within one year, the time for 
bringing such an action having run 
cept for the statute. Gen. fode. 
11233, 11291.—Hershner vy. Deibig, 33 
N.B.24 784, 64 Ohio App. 32 

Ohio App. Where action noe person- 
al injuries was dismissed when defend- 
ant’s motion to quash service of alias 
summons was sustained, saving provi- 
sion of statute, providing for com- 
mencement of new action if plaintiff 
fails otherwise than upon merits within 
a year after such failure, was available 
to plaintiff. Gen.Code, § 11233.—Tem- 
pleman vy. Hester, 29 N.H.2d 216, 65 


Ohio App. 62. 
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Ga.App. In determining whether or 
not a party to the first suit is a ‘‘nec- 
essary party” in second suit which is 
a renewal of. the first, under the code 
providing that new suit after dis- 
missal of first shall stand upon same 
footing as respects limitation, if they 
were parties to a joint contract or en- 
titled to rights one against another 
by way of contribution in the event 
the plaintiff recovered, then they or 
their personal representatives must all 
be parties to the second suit. Code 
1933, § 38-808.—Chapman y. Lamar- 
Rankin Drug Co., 13 S.H.2d 734. 


Mo.App. Plaintiff, who brought ac- 
tion in replevin charging that he had 
delivered his automobile to defendant 
to paint and that defendant’s son took 
automobile and left for parts unknown, 
was authorized, under statute allow- 
ing another suit to be brought within 
one year after nonsuit, to commence 
action for conversion of automobile 
within one year after nonsuit in replev- 
in action, since “cause of action” and 
parties were the same in both actions. 
Mo.St.Ann, §§ 862, 874, pp. 1143, 1161. 
—Chestnut v. Mertz. 144 S.W.2d 194. 
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N.Y.Sup. The statute permitting new 
action within one year after reversal 
applies only where action would other- 
wise be barred by limitations. Civil 
Practice Act, § 23.—Holland v. Schwartz, 
22 N.Y.S.2d 2838, affirmed 22 N.Y.S.2d 


A EG 
§ 559 
Tex.Civ.App. Where, pursuant to 
Houston charter, claim for expenses in- 
curred by landowner in repaving street 
because of city engineer’s error was 
filed and city continued investigation 
of claim for approximately two years 
before passing ordinance for payment 
of claim, running of statute of limita- 
tions ceased while claim was being 
considered by city, since time consumed 
in making investigation of claim should 
not be counted against claimant who 
has no right of action against city un- 
til claim is presented and refused.— 
City of Houston v. Chapman, 145 S.W. 
2d NAGY error dismissed, judgment cor- 
rect. 


: ' § 560 . 

C.C.A.La. The claims of corporate 
creditors not filing suits or intervening 
in equity receivership involving Louisi- 
ana corporation, within three years on 
open account and within five years of 
maturity on Gams based on _ notes, 
were not barred Dy prescription, where 
receiver recognized as creditors all per- 


Sosa and nies: Se acelan ms. were list- 
ed by auditor, and from. Hine. eh time — 


during pendency of receivership, sent — 


letters to all creditors advising them,” 


of status of receivership, and on man 
occasions discussed situation wit 
creditors and their attorneys. Re 
Civ.Code La. arts. 3538, 3540.—May. 
v. Gros, 116 F.2d 733, affirming Inte 
national Shoe Co. v. Picard & Geismar 


30 F.Supp. 570. 
D.C.Idaho. Under Idaho law, | th 


general five-year limitation statute is — 


superseded by provisions of the pr 
bate statute relating to the filing of 
claims against an estate, and ti 


after they have been presented to ex- 
ecutor, and during time executor 

considering claim, creditor 
hibited from instituting suit there 
and the time intervening betwee 
death of the decedent and the 


15-60 9, 
Langroise, 


"36 oes “474. 

Where money. claim against 
cedent’s.. estate’ was,.not barred”) 
Idaho five-year limitation statute on 
date of decedent’s death, and the cla 
was timely presented, and was rej 


after, action on the claim which 
instituted within three months a 


limitations, regardless of whether 
year period had expired, since gen 
Gapike | of limitations was J 


Tdaho 1932, §§ 5-216, 5-234, 15- b04 15- 
607, 15-609, 15-610, 15-6 6i1.—Cummi 
Vv. Langroise, 36 F.Supp. 174. a 
Ark. The filing of claim with pro 


bate court for allowance constituted in- ie 


stitution of suit thereon against est: ite, 
so as to arrest the running of lim 
tions. fu wie Estate v. Hardin, 
S.W.2d 544. 

Iowa. On issue of limitation, the tes 
applied to determine whether a 
amendment ‘to a claim is 
thereto or states a new cause of action, 


is whether the same evidence would 


of recovery ‘is applicable to both 


whether a recovery under one ste 


bar the other.—In re Hoenig ly Mstate 
298 N.W. 887, 230 Iowa 718. 


cause of action.—In re Hoenig’s ne te, 
298 N.W. 887, 230 Iowa 718. 


year statute of limitations, and holders. 
of note served their verified proof of 
elaim upon executor within 18 ‘months 
after death of maker, 


MeGowan' s Wstater 22 INDY. ised 224, ce 
Misc, 928. “hh 


0.C.A.Tex. 
supplementary decrees between other 


warrant holders and county determin- 
ing validity of warrants were all signed 


by judge and were restricted to war-_ 


rants before court, the decrees which > 
did not include plaintiff's warrants did 
not constitute “acknowledgments” suf- 
ficient to toll statute of limitations as 
to plaintifi’s warrants. Rev.St.Tex. 
1925, arts. 5527, 5539. ao Coun- 
ty v. Jackson, 119 F.2d 108. 


D.C.Idaho. A debt which has not 
yet been barred by limitations is a 
“continuing contract’ within Idaho 


statute providing that no acknowledg- 
ment is sufficient evidence of continuing 
eontract by which to take case out of 
operation of the statute of limitations 
unless it is contained in some writing 
signed by the party to be charged 
thereby, and written acknowledgment 


bringing of suit upon rejected claim ee 


is pro- 
on. 


ed two years and eight months ther 


the connie of. 


§ 564 i e : 
Where original decree be- . 
tween warrant holders and county and — 
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new date from which statute of limita- 
tions begins to run, and in no respect 
changes, alters, or modifies | original 

contract but merely constitutes a 
! “waiver” of that portion of the stat- 
7 ute of limitations which may have run 
BS prior to the acknowledgment. Code 
~~. ~‘Tdaho 1932, § 5-238—Cummings Vv. 
4 Langroise, 36 F.Supp. 174. 
. Cal.App. In action to foreclose mort- 
gage of 1924, plaintiff’s waiver of any 
rights under note and unrecorded mort- 
gage of December 10, 1930, was \a 
“waiver” of rights of the entire con- 
tract entered into on that date, in- 
eluding an extension agreement evi- 
dencing another part of the same. in- 
divisible contract, and plaintiff's right 
of recovery’ from mortgagors was 
: barred by the statute of limitations.— 
Haston v. Ash, 108 P.2d 955. 

Kan. Where bank executed agree- 
ment in 1934 admitting amount due 
to particular heir under family agree- 
ment for division of deposit by father, 
and made payments to such heir un- 
til 1935, heir’s action against bank be- 
gun in 1937 was not barred by limi- 
tations, whether considered on theory 
of recovery of trust fund, recovery un- 
der written acknowledgment of exist- 
ing indebtedness, or recovery on simple 
account stated. Gen.St.1935, 60-312.— 
Hirt v. Bucklin State Bank of Bucklin, 
SeTjouP ed 71, Los ikan., 1945") 

Tex.Civ.App. Where plaintiff was 
without right to recover on open ac- 
count unless defendant’s letter con- 
‘stituted an acknowledgment removing 
_plaintiff’s claim from operation of 
statute of limitations, plaintiff, if\en* 
titled to recover, was entitled to in- 
terest only from date of the letter.— 


Luck v. Riggs Optical Co., 149 S.W. 
2d 204. 
Sra § 565 


©.C.A.N.C. Though original liability 
of a national bank stockholder is con- 
tractual in nature, being based upon 
his original stock subscription, his lia- 
bility under a stock assessment fixing 
amount of liability is “statutory” and 
not contractual, as respects running of 
limitations. JS.N.C. 441, subds. 1, 
2; C.S.Supp.N.C.1924, § ° 218(c) (13), 
'. amended and re-enacted by | Pub.Laws 
~~ ~-N.C.1927, e. 113.—Briley v. Crouch, 115 
F.2d 443. 
Partial payments by national bank 
stockholder on stock assessment did 
not toll the running of North Carolina 
statute of limitations against his lia- 
ability, +. SiN-C2:§ 14.41, subds.11, 123130, 
—- « &. Supp.N.C.1924, § 218(c) (13), amend- 
ed and re-enacted by Pub.Laws N.C. 
| 1927, ec. 113.—Briley v. Crouch, 115 F. 
2a 443. : 
Under North Carolina law, partial 
payments made with respect to a lia- 
- -—pility imposed in invitum, such as a 
stock assessment, do not suspend the 
running of North Carolina statutes of 
limitations. .S.N.C, 441, subds. 1, 
2) CS:Supp.N.C.1924, § ,218(c) (138), 
amended and re-enacted by. Pub.Laws 


Py 


—*'N.C.1927, ¢. 113.—Briley.v. Crouch, 115 
Banta. 443, | 
ss Phe rule that part payment’ tolls the 


ah running of statutes of limitations is a 


~~ ereation of the courts, relating only to 
- the limitations prescribed by the stat- 
—. ute of James, and the actions embraced 
~~ py = that statute, including actions on 
~~ agreements, contracts, or promises in 
ed. writing, but not actions. on specialties 
Oo) ord:actions:::of tort: C.S.N.C:\'§ 441, 
an ee 1, 2.—Briley v. Crouch, 115 F.2d 
ee A483) 

ss The rule that part payment tolls 
the running of limitations rests upon 
the fiction that making of payments 
amounts to implied renewal of original 
i promise, and, where liability does not 
vs, rest upon a contract or promise, there 
ig no basis for the fiction of renewal. 
7 C.S.N.C. § 441, subds, 1, 2.—Briley v. 

Crouch, 115 F.2d 443. 
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Fla. .A verbal promise, before ex- 
piration of limitation period, to pay the 
balance due on’ open account, renews 
the account, and any new period of 
limitations must be calculated from 
that date.—Jacksonville American Pub, 


} 
of existence of such a contract fixes a 


Co. vy. Jacksonville Paper Co., 
672, 148 Fla. 835. . by AUPE EE 
A promise to pay, or a part payment, 


tolls limitations, if made prior to run-— 
thereof. Comp.Gen.Laws 1927, § 


nin 

4660.cJaakeonville American Pub. Co. 
v. Jacksonville Paper Co., 197 So. 672. 
143 Fla. 835. r 

La.App. Acknowledgment of an un- 
prescribed debt will interrupt current 
of prescription thereon, but a mere 
acknowledgment of an_ obligation. al- 
ready prescribed is not sufficient to 
render it enforceable, since a new and 
positive promise to pay is necessary 
to nullify: prescription that has accrued: 
Civ.Code, arts. 3460, 3461.—Glass v. 
Holomon, 197 So. 438. 

A letter by a debtor containing an 
acknowledgment of an old indebtedness 
evidenced by three notes, to extent of 
$500 which was only a part of the in- 
debtedness, and an offer to provide two 
additional notes as collateral, did not 
effect a renunciation of accrued pre- 
scription. that barred enforced collec- 
tion of one note. Civ.Code, arts. 3460, 
8461.—Glass v. Holomon, 197 So. 438. 

La.App. The acknowledgment of 
debt before prescription has run will 
interruvt the eurrent of prescription, 
but after prescription has run, a new 
promise to pay is necessary to effect a 
renunciation of prescription. Civ.Code 
arts. 3460, 3461.—Succession of De 
Grange, 198 So. 784. 
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Cal. A renewal agreement reciting 
that it was the wish of the parties to 
renew and extend mortgage and note 
which represented indebtedness barred 
by four-year limitations, and that. the 
mortgagors renewed the mortgage and 
note and agreed to the terms thereof 
and the extension thereof, was support- 
ed by consideration consisting of the 
original indebtedness. Code Civ.Proc. § 
337.—Easton v, Ash, 116 P.2d 433, pri- 
or opinion 108 P.2d 955. 

A pre-existing debt, although barred 
by a statute of limitations, is sufficient 
consideration to support a new ac- 
knowledgment of or promise to pay 
the indebtedness.—Easton v. Ash, 116 
P.2d 433, prior opinion 108 P.2d 955. 

Where agreement to renew note on 
which four-year statute of limitations 
had run, referred to deceased mort- 
gagee’s widow as the duly appointed, 
qualified and acting executrix of the 
deceased mortgagee’s estate, agreement 
showed that promise of mortgagors was 
made to widow in her capacity as ex- 
ecutrix, and that hence there was con- 
sideration for the agreement. Code 
Ciy.Proc. § 337.—Haston v. Ash, 116 P. 
2d 43838, prior opinion 108 P.2d 955. 

Cal.App. Where judgment ¢reditor 
and judgment debtors entered into con- 
tract in California containing judgment 
debtors’ promise to pay. Washington 
judgment in return for judgment credi- 
tor’s promise to refrain for a year from 
attempting ‘to enforce judgment, the 
judgment debtors’ promise was sup- 
ported by consideration and their old 
obligation was thereby renewed and 
became enforeeable in California and 
justiciable under its laws, regardless 
of duration of judgment under Wash- 
ington laws. Rem.Rev.Stat.Wash. - §§ 
459, 460; Code Civ.Proc. § 387, and § 
1875, subd. 3; Civ.Code, §§ 1605, 1614, 
IA eke v. Thompson, 113 P.2d 

Tex.Civ.App. An old debt is suf- 
ficient ‘consideration’ for new ‘promise 
to pay the old debt.—Brickley v. Fin- 
ley, 143 S.W.2d 433. 


Tex.Civ.App. Where a debt barred 
by limitation is renewed, the new con- 
tract constitutes the “indebtedness,” 
and the old debt is the “consideration” 
to support the new promise.—Sharp y. 
Frizzell, 153 S.W.2d 543. 

Wis. Where note was past due. at 
time guarantor signed extension agree- 
ment, any lackeof consideration for ex- 
tension as between payee and’ maker 
would not destroy effectiveness of ex- 
tension to toll limitations as’to guaran- 
tor, since liability of guarantor was a 
several not a joint liability, St.1939, §§ 
330.15, 330.19.—Albright v. Weissinger, 
298 N.W, 220, 238 Wis. 355. 

Extension agreement after note was 


demand before commencement of suit 
was supported by valid consideration 
as to guarantor, since guarantor could 
have been ‘sued immediately and was 
granted a benefit by the forbearance to 
which ‘he otherwise would_not have 
been: entitled.—Albright v. Weissinger, 
298 N.W:; 220,288 Wis. 355. © * is 

The fact that loan to maker of note 
enabled him to pay for subscription to 
capital stock of corporation controlled 
by both maker and ‘guarantor, and 
fact’ that’ guarantor immediately as- 
signed a life policy to payee as secur- 
ity, indicated. that guarantor received 
pecuniary benefit to his interest in the 
corporation sufficient to give rise to.a 
moral: obligation» which. was sufficient 
consideration to:’support his promise 
contained in extension agreement, even 
if payee could not have maintained an 
action on original guaranty.—Albright 
v. Weissinger, 298 N.W.:220, 238 Wis. 
355. mF 
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Kan, In order to interrupt the run- 
ning of statute of limitations against 
an existing liability, debt or demand, or 
to revive such a liability already barred 
by the statute, there must be a distinct 
and unequivocal acknowledgment of 
the obligation as a present existing lia- 
bility. -Gen.St.1935, 60-306, 60-312.— 
Golden Rule Oil Co. v. Liebst, 109 P.2d 
95, 153 Kan, 123. 

Letter from maker offering to work 
for plaintiff and allow part of wages 
to be applied to payment of demand 
note which was then barred by limita- 
tion, and letter from maker stating that 
if the maker ever got money he would 
pay the note “though it is outlawed” 
did not reveal, a. distinct and un- 
equivocal “acknowledgment” of the 
note as a present existing liability so 
as to remove the bar of the statute of 
limitations. Gen.8t.1935, 60-306, 60- 
312.—Golden Rule: Oil Co. v. Liebst, 
109 P.2d 95," 153’ Kan. 128. ae 

La.App. An acknowledgment of a 
debt, to toll the statute of limitations, 
must be clear and specific. Civ.Code, 
ab reectie .8520.—Winter vy. Gani, 199 

0: : f fa ht 


La.App. In order to interrupt pre- 
scription on. note, acknowledgment of 
debtor or one authorized by him must 
be clear, direct and absolute, and it 
must be the acknowledgment of the 
debt claimed. Civil Code, § 3540.— 
Reconstruction Finance Corporation y, 
Ardillo, 200 So. 687. 

Pa. Deceased’s statement to witness 
that deceased owed plaintiff some 
money, but that it “isn’t nearly as 
much as she thinks it is, but I’ll see 
that she gets ‘money from time to 
time’’, did not operate as an “acknowl- 
edgment of debt” from which a prom- 
ise to pay could be implied sufficient 
to toll statute of limitations, since it 
was not made to creditor or her 
agent, it was not clear and unequivo- 
eal, and it did not identify the debt 
with the one upon which action was 
brought. 12 P.S. § 31.—McPhilomy. y. 
Lister, 19° A.2d 143. ; 
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Ga.App. Where letters acknowledged 
to have been written by a defendant 
are relied on by plaintiff to create a 
new promise. to pay an existing open 
account which on its face is barred by 
limitations, the letters must, to have 
such effect, with reasonable certainty, 
of themselves connect the debt with the 
promise, and sufficiently identify the 
debt.—Martin v. Mayer, 11 §.H.2d 218. 

La.App. Letters written by maker 
of note to holder, which referred to his 
account and in two of which a sum 
was inclosed to be applied on his ac; 
count, were not an “acknowledgment” 
of note in writing so as to interrupt 
prescription, where there was no men- 
tion of note in any of letters. Civ. 
Code, arts. 3460, 3540.—H. J. Cottam & 
Co. v. Raphael, 198 So.’ 513. k 

In order to interrupt prescription, 
acknowledgment of debtor must be 
clear, ‘direct and absolute, and it must 
be acknowledgment of debt claimed.— 


in the record inconsistent with 
tention to pay it, the use of those 


tedness to 
on on part of. 5 C 
I he existence of his indebtedness 
on a note, and in absence of anything 


words was sufficient to take payee’s 
claim against testator’s estate out of 
the operation of the statute of limita- 
tions. Civil Practice Act, § 59.—In re 
Steele’s Estate, 29 N.Y.S.2d 409, 262 
App.Div. 938. 
.N.Y.Sur. In order:to constitute an 
“acknowledgment”’ sufficient to revive 
right of action on a debt barred by 
limitations, the writing must recognize 
an existing debt and should contain 
nothing inconsistent with an intention 
on part of debtor to pay debt, and 
writing need contain nothing more than 
a clear recognition of claim as one pres- 
ently existing. Civil Practice_Act, § 
59—In re Ewald’s Wstate, 22 N.Y.S.2d 
299, 174 Mise. 939. 

Wis. Where guarantor not only 
made written acknowledgment of his 
indebtedness as guarantor, but in his 
own behalf arranged with payee after 
note became due for an extension of 
time of payment and specifically pro- 
vided for 15-day notice before com- 
mencement of suit, agreement removed 
ease from operation of the statute of 
limitations. S$t.1939, -§ | 330.47,—Al- 
bright v. Weissinger, 298 N.W. 220, 
238 Wis. 355. 
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Iowa. An agreement between mort- 
gage debtors and assignee of mort- 
gage that original note and mortgage 
had been lost, that mortgage was valid 
lien on property and would be due on 
certain date, and that when mortgage 
was paid it would be satisfied by writ- 
ten satisfaction without surrender of 
original note and mortgage, constituted 
an “admission in writing’? that debt 
was unpaid and prevented bar of stat- 
ute of limitations. Code 1939, § 11018. 
—Anderson v. Renshaw, 294 N.W. 274. 
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D.C.Ark. The listing of a debt by 
bankrupt in his petition was not an 
“acknowledgment” of the debt or a 
“promise” to pay such debt which 
would interrupt the running of the 
statute of limitations.—In re Mays, 38 
F.Supp. 958. 

D.C.Ark. In determining whether 
there was an acknowledgment of debt 
in writing sufficient to toll statute of 
limitations, the letters passing between 
debtor and attorney for creditor must 
be considered as a whole and the in- 
tention of the parties ascertained 
from the letters and the then existing 
aimed once? re Mays, 38 F.Supp. 


D.C.Idaho. Written approval by debt- 
or of report of lender showing advances 
and loans made and reciting that none 
of the advances and loans had been re- 
paid constituted an “acknowledgment” 
that loans had not been repaid and of 
the continuing indebtedness, so_ that 
the Idaho statute of limitations began 
to run anew on the date of the ac- 
knowledgment. Code Idaho 1932, §§ 
5-216, 5-238—Cummings v. Langroise, 
36 F.Supp. 174. 

Cal. Agreement for renewal of mort- 
gage and note was a sufficient acknowl- 
edgment of or promise to pay mort- 
gage debt to remove the bar of the 
four-year statute of limitations, since 
no particular form for such an ac- 
knowledgment or promise is prescribed. 
Code Civ.Proc. §§ 337, 360.—Haston v. 
Ash, 116 P.2d 438, prior opinion 108 
P.2d 955. C 

App.D.C. That an action for deficien- 
cy on deed of trust notes cannot be 


instituted until after amount 46 ascer- 
e 


tained and therefore until after sale 
and application of proceeds of foreclo- 
s@re sale means, except with respect 


to items for payment of which deed 


itself creates personal liability, only 
that applying proceeds reduces amount 
due on original promise and not that 
it creates a new and independent one 


se of the words estate was in 
»” indicated an — 
tator to recog-— 


an in-. 


‘ 


, 121: F.2d 861. — 
im against testatrix’ 
form of a note bearing 


testatrix’ signature and dated Novem- 


ber 2, 1926, and note, which was not 
under seal, matured one year after 
date, and on November 12, 1935, tes- 
tatrix had written on note, “This is a 
note for $500.00 Five Hundred dollars 
money I borrowed of * * *”, the 
elaim was, on its face, a valid claim 
and the quoted language on note was 
an “acknowledgment” of the debt which 
took the debt out of operation of five- 
year statute of limitations. Comp.Gen. 
Laws 1927, §§ 4650, 4663, subd. 3.— 
Dill v. Stevens, 196 So, 811, rehearing 
denied 197 So, 849. 

Ill.App. A mere expression of grati- 
tude by aged mother for money sent 
her periodically by: son did not con- 
stitute either an express or implied 
process that such advancements would 
@ Tepaid, so as to toll vung of 
limitation. Smith-Hurd Stats. c. 83, § 
16.—Martin y. Martin’s Hstate; 33 N. 
B.2d 713, 310 Ill.App. 259. 

Kan. Where mortgage: note had be- 
come due according to its terms for 
nonpayment of interest, but thereafter 
interest was paid to date and also pre- 
paid for more than a year in the fu- 
ture with an agreement that note 
should not be due until date to which 
interest had been paid, maturity: of 
note was extended and limitations did 
not. begin to run until date on which 
extended note became due. Gen.St. 
1935, 60-306.—Andregg y. Sparrow, 107 
P.2d 739, 152 Kan. 744. 

Ky. An acknowledgment by a debt- 
or of a debt which is barred by lim- 
itations, to be sufficient to amount 
to a new promise to pay the debt, 
must be an acknowledgment that the 
debt is an existing liability then due 
and owing by the debtor—Martin v. 


Taylor’s Hx’x, 147 S.W.2d 70, 285 
Ky. 128. . 

La.App. In order to interrupt pre- 
scription, acknowledgment of debtor 


must be clear, direct and absolute, and 
it must be acknowledgment of debt 
claimed.—H. . Cottam’ “& + Co. v. 
Raphaei, 198 So. 513. Y 
La.App. Indorsements on back of 
note allegedly extending time of pay- 
ment, made and signed by holder, and 
not by maker, were insufficient to show 


interruption of prescription. Civ.Code, 
arts. 3460, 3540—H. J. Cottam & Co. 
v. Raphael, 198 So. 513. 

Mich. Although no set form of 


words is necessary to constitute a suf- 
ficient acknowledgment to take a debt 
out of statute of limitations, and al- 
though acknowledgment may be in- 
ferred from facts without words, the 
acknowledgment should contain an ‘un- 
qualified and direct admission of a 
present subsisting debt which party 
making acknowledgment is liable and 
willing to pay and should be unaccom- 
panied by circumstances which ‘repel 
presumption of a promise or intention 
to pay, and if anything is said at time 
of acknowledgment to repel inference 
of a promise, acknowledgment will not 
take case out of statute, and acknowl- 
edgment must be consistent with a 
promise to pay.—Glass- -v. Drieborg, 
295 N.W. 547, 296 Mich. 30. 

_Mich. Generally, statutes of limita- 
tion are considered statutes of repose, 
and any act or declaration which is to 
postpone their effect is closely scruti- 
nized.—Glass_ v. Drieborg, 295 N.W. 
647, 296 Mich. 30. 

A financial statement which was fur- 
nished to ‘bank by indorser of a note 
and in which statement indorser ac- 
knowledged contingent liability on note 
but made no promise to pay it was not 
such unqualified ‘‘acknowledgment” of 
debt represented by note as to toll run- 
ning of 6-year statute of limitations 
as against indorser, especially where 
circumstances under which statement 
was signed by indorser negatived pos- 
sibility of a new promise by indorser 
to pay note. Comp.Laws 1929, 
13976, 13984.—Glass v. Drieborg, 295 
N.W. 547, 296 Mich. 30. 

Pa. In order to take a case out of 
the six-year statute of limitations, it 


ifations statute, 1 


not necessary A r 
promise to pay, and a clear, disti 
and unequivocal acknowledgment of ¢ 
debt is sufficient, since from such an 
admission the law will infer a promise 
to pay.—Receiver of Anthracite Trust 
oe v. Loughran, 19 A.2d 61, 341 P 
' Pa.Com.Pl. The execution of a re- 
newal promissory note tolls the stat- ss 
ute of limitations upon the original 
note.—Aarons v. Stone, 39 D. & C.0w2T 
YTex.Civ.App. A mere written a wy 
knowledgment of justness-of claim i 
sufficient to imply a pe to pay 
the claim, but if, in the written a 
knowledgment, the promise to pay is 
coupled with a condition, such cond 
tion must be shown to be fulfilled b 


ned 


fore a cause of action accrues on t 
acknowledgment and new prom 
Brickley v. Finley, 143 S.W.2d 433. 

A promise to pay cannot be properly — 
implied from a mere admission of just- 
ness of debt, where writing contains 
an express refusal to promise pay- 
ment.—Brickley v. Finley, 143 S.W.2d — 


433. ; 

A letter in which maker of note, bar- 
red by statute of limitations, stated 
“there is no use for me to promise it”, 
was insufficient to imply a promise 
pay, notwithstanding that letter ma 
have constituted an acknowledgmen : 
the justness of the debt.—Brickley ve 
Finley, 143 S.W.2d 433. tae ani 

Tex.Civ.App. A letter from defend- 
ant to plaintiff requesting an itemized 
statement of defendant’s account and 
stating that defendant’s records, which — 
he admitted might be  incorrec 
showed a different amount than plain 
tiff’s bill did not constitute such ¢ 
acknowledgment of justness of account es : 
to extent of amount shown by. defend- G 
ant’s records as to toll statute of limi- : 
tations, since there was no expressio : 
of a willingness to pay in_ lette 
Vernon’s Ann.Civ.St. arts. 5526, 
—Luck v. Riggs Optical Co., 149 S 
2d 204. ; 

An acknowledgment, to relieve cl 
from operation of statute of limita 
tions, must contain an unqualified’ ad- 
mission of a just, subsisting indebted-— 
mess and express a willingness to pay 
it, and if expression of willingness to 
pay is conditional, the plaintiff must 

rove that conditions have taken place. Me 

ernon’s Ann.Civ.St. arts. 5526, 5539. ea 
—Luck v. Riggs Optical Co., 149 S.W. — 
2d 204. atm . 

Tex.Civ.App. If acknowledgment of 
indebtedness is in writing, the law im- 
plies a promise to pay, and a statute rf 
of limitations becomes inoperative; bu ¥: 
if acknowledgment of the debt “3 
qualified by a condition contained in~ 
the writing, the law does not imply 
promise to pay unconditionally nor on 
any condition not specified therein, a 
then only on compliance with the e 


Tire & Rubber Co. v. Hap 
1562 S.Wi2d°778.! "7 . 
Tex.Civ.App. Debt represented by 
notes given as purchase price of real- 
ty, due January 1, 1931, and January 
1, 1938, and the enforcement of li 
securing the notes, were not barred by 
four year limitation statute, when suit 
to foreclose the lien was brought on ; 
June 17, 1940, where the due dates of 
the notes were extended to July 3, 
1935, and January 3, 1936, and gran- 
tee of realty on June 18, 1936, as- 
sumed payment of the notes. Vernon’s 
Ann.Civ.St. art. 5520.— Anthony vy. Lang- 
ford, 152 S.W.2d 935, error ‘refused. © 
When the grantee in a conveyance as- — 
sumes an existing debt and lien against 
the realty conveyed, such assumption 
operates to keep the debt and lien 
alive for four years, as between the 
parties, so that enforcement of the 
lien is not barred by four year limita- 
tion statute. Vernon’s Ann.Civ.St. art. : 
6520.—Anthony v. Langford, 152 S.W. i 
2d 935, error refused. : 
Where assumptions by subsequent 
grantees of realty of the payment of 
notes given as purchase price of the 
realty were recorded, they were bind- 
ing on’ junior lienholder and those 


Pe 


1 


ee. “S575 ee 


claiming under the junior lien.—An- 
a thony v. Langford, 152 S.W.2d 935, 
3) error refused. 


eat) Wash. Where extension agreements 
U respecting bonds maturing on April 1, 
} 1931, were executed by bondholders in 
c 1936 at request of obligor upon bonds, 


t and in granting extension, bondholders 
; signing agreements expressly agreed to 
extend time of payment to May 1, 1937, 
the obligor, by requesting and accept- 
4 ing extension, ‘“‘waived’’ the right to 
a pay obligation at once and impliedly 
aN agreed to pay interest on bonds, at 
rate stated therein, during period of 
extension and to pay principal on new 
maturity date, and such mutual agree- 
ments, even though partly implied, con- 
stituted a binding contract between 
parties, and hence suit commenced Au- 
— gust 18, 1938, to foreclose mortgage 
securing bonds was not barred by six- 
year statute of limitations as to bond- 
holders who signed agreements.'| Rem. 
Rev.Stat. §§ 155, 157.—Strong v. Sunset 
Copper Co., 114 P.2d 526. 
; 598 
©.C.A.N.Y. An accepted offer of 
_ stockholder of national bank to pay 
- $32,000 in complete satisfaction of as- 
sessment of $62,000 for statutory lia- 
bility as a stockholder was not such 
an offer as would toll the New York 
three-year statute of limitations. Civil 
Practice Act N.Y. §§ 49(4), 59; 12 US. 
 C.A, § 64.—Downey v. Palmer, 114 F.2d 
116, reversing 32 F.Supp. 344. 
- Kan. In order to interrupt the run- 
ning of statute of limitations against 
an existing liability, debt or demand, 
or to revive such a liability already 
barred by the statute, there must be a 
distinct and unequivocal acknowledg- 
ment of the obligation as a present ex- 
isting liability. Gen.St.1935, 60-306, 
- 60-312.—Golden Rule Oil Co. v. Liebst, 
— 109 P.2da 95, 153 Kan. 123. 
Letter from maker offering to work 
for plaintiff and allow part of wages 


¥ 


to be applied to payment of demand 
: - note which was then barred: by limita- 
~~~ tion, and letter from maker stating 
‘that’ if the maker ever got money he 
~~ ~would pay the note “though it is out- 
_—s lawed”? did not reveal a distinct and 
- ~unequivoeal “acknowledgment” of the 
note as a present existing liability so 
as to remove the bar of the statute of 
limitations. Gen.St.1935, 60-306, 60- 

- $12.—Golden Rule Oil Co. v. Liebst, 109 

_ P.2d 95,'153 Kan. 123. 
i Ky. Where an action is on a new 


promise to pay a debt that is barred 
by limitations, an acknowledgment. by 
the debtor, if the acknowledgment does 
_ not contain an express promise, must 
be so unqualified as to raise an_im- 
. -plied promise.—Martin v. Taylor’s Ex’x, 

147 S.W.2d 70, 285 Ky. 128. . 

La. The statute providing that a 
compromise either before or after suit, 

between injured party and tort-feasor, 
does not affect right of hospital sup- 
ported by state to recover for its 
fees and charges for services rendered 

the injured party, means that the in- 
jured party and the tort-feasor cannot 
enter into a_ settlement which would 
deprive the hospital of its right to 

_-—~—s recover its charges, and does not mean 

~~ that the prescriptive period of one year 

: is extended. or interrupted. Act No. 
+ 289 of 1938, § 3; Rev.Civ.Code, arts. 
"3536, 3537.—Peart v. Rykoski, Inc., 197 
mat | ae 05, 195 La. 931, affirming 195 So. 

ae La.App. In order to interrupt pre- 

scription, acknowledgment of debtor 
must be clear, direct and absolute, and 
it must be acknowledgment “of debt 

elaimed.—_H. J. Cottam & Co. v. 
' Raphael, 198 So. 513. 

_ La.App. In order to interrupt pre- 
scription on note, acknowledgment of 
debtor or one authorized by him must 
be clear, direct and absolute, and it 

must be the acknowledgment of the 

debt claimed. Civil Code, § 3540.— 

Reconstruction Finance Corporation v. 

Ardillo, 200 So. 687. 

Mich, Although no _ set form of 
words is necessary to constitute a suf- 
ficient acknowledgment to take a debt 
out of statute of limitations, and al- 
though acknowledgment may be in- 
ferred from facts without words, the 
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acknowledgment should contain 3 
unqualified and direct admission of a 
present subsisting debt which party 
making acknowledgment is liable and 
willing to pay and should be unaccom- 
panied by circumstances which repel 
presumption of a promise or intention 
to pay, and if anything is said at time 
of acknowledgment to repel inference 
of a promise, acknowledgment will not 
take case out of statute, and acknowl- 
edgment must be consistent with a 
bears to pay.—Glass v. Drieborg, 295 

.W. 547, 296 Mich. 30. 

N.Y.Sup. Part payments on _ note 
made in full satisfaction of ‘holder’s 
claims did not toll statute of limita- 
tions, but written offers of compro- 
mise and settlement of judgments ob- 
tained by holders constituted ‘“ac- 
knowledgment” of indebtedness and 
hence tolled statute of limitations. 
Civil. Practice Act, § 59—Brill v. 
Brandt, 26 N.Y.S.2d 477. 

N.Y.Sur. In order to constitute an 
“acknowledgment” sufficient to revive 
right of action on a debt barred by 
limitations, the writing must recognize 
an existing debt and should contain 
nothing inconsistent ‘with an intention 
on part of debtor to pay debt, and 
writing need contain nothing more than 
a clear recognition’ of claim as one 
presently existing. Civil Practice Act, 
§ 59.—In re Ewald’s Estate, 22 N.Y.S. 
2d 299, 174 Misc. 939. 


Ohio App. Where son had given 
two notes to his mother and one to 
his father and administrator of fath- 
er’s estate wrote son stating ‘there 
are some notes here against you” and 
inquiring as to payment, son’s letter 
that he had not been able to pay 
anything on notes for some time, and 
that he was not in a position to pay 
them, was not an acknowledgment of 
any liability on any particular note 
and did not contain any. promise to 
pay and therefore did. not take note 
to father out of the statute of limi- 
tations. Gen.Code, § 11223.—Hisey v. 
Hisey, 33 N.H.2d 40. 

Pa. Where acknowledgment of debt 
is accompanied by words inconsistent 
with a promise to pay, the acknowl- 
edgment is insufficient to take case 
out of six-year statute of limitations. 
—Receiver of Anthracite Trust Co. v. 
Loughran, 19 A.2d 61, 341 Pa, 142. 

Both promises to pay and acknowl- 
edgments of indebtedness must be un- 
equivocal and unconditional to be ef- 
fective to take case out of statute of 
limitations.—Receiver of Anthracite 
Trust Co. v. Loughran, 19 A.2d 61, 341 
Pa. 142. 

Pa. Deceased’s statement to witness 
that deceased owed plaintiff some 
money, but that it “isn’t nearly as 
much as she thinks it is, but I’ll see 
that she gets money from time to 
time’’, did not operate as an ‘‘acknowl- 
edgment of debt’? from which a prom- 
ise to pay could be implied sufiicient 
to toll statute of limitations, since 
it was not made to ereditor or her 
agent, it was not clear and unequivo- 
eal, and it did not identify the debt 
with the one upon which action was 
brought. 12 P.S. § 81.—McPhilomy y. 
Lister, 19 A.2d 143. 


_ Tex.Civ.-App. If acknowledgment of 
indebtedness is in writing, the law im- 
plies a promise to pay, and a statute 
of limitations becomes inoperative; 
but, if acknowledgment of the debt is 
qualified by a condition contained in 
the writing, the law does not imply a 
promise to pay unconditionally nor on 
any condition not specified therein, and 
then only on compliance. with the 
condition named, and the statute of 
limitations is not rendered inoperative. 
Vernon’s Ann.Civ.St. art. 5539.—Fire- 
stone Tire & Rubber Co. v. Happy Mo- 
tor Co., 152 S.W.2d 778. 

A letter from debtor to creditor stat- 
ing that, if creditor would purchase one 
or more new automobiles from debtor, 
debtor would apply commissions accru- 
ing from sale to balance of debtor’s 
account with creditor, was not an un- 
conditional “acknowledgment” of the 
indebtedness within meaning of statute 
so as to toll the two-year and four-year 


an 
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v. Happy Motor Co., 152 S.W.2d 778. 
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Pa. Where there is an express 
promise to pay, but the promise is 
conditional, the case is not removed 
from the bar of the statute of limita- 
tions: in absence of proof that the 
condition was performed.—Receiver of 
Anthracite Trust Co. v. Loughran, 19 — 
A.2d 61, 341 Pa. 142. 

Promise of maker of note to pay 
one-half of it with understanding that 
comaker would pay the other half did 
not toll the statute of limitations 
where the comaker never paid _ his 
share.—Receiver of Anthracite Trust 
cia v.. Loughran, 19 A.2d 61, 341 Pa. 
Tex.Civ.App. A mere written ac- 
knowledgment of justness of claim is 
sufficient to imply a promise to pay 
the claim, but if, in the written ac- 
knowledgment, the promise to pay is 
coupled with a condition, such condi- 
tion must be shown to be fulfilled be- 
fore a cause of action accrues on the 
acknowledgment and new promise.— 
Brickley v. Finley, 143 S.W.2d 483. 

Anew promise to pay “‘as soon as I 
am: able’ is a “conditional promise” 
within rule that condition must be 
shown to be fulfilled before cause of 
action accrues on acknowledgment and 
new promise to pay coupled with a 


condition.—Brickley y. Finley, 143 S. 
W.2d 433. 
Letters in which makers of note 


barred by limitations stated that they 
would pay “as soon as I can” and 
“when I get the money” and “if I 
am fortunate enough to make a dollar 
anymore”, and, ‘when {I can make it”, 
were ‘conditional promises” which 
would not support. recovery of debt 
in absence of showing of ability in the 
future to pay.—Brickley y. Finley, 143 
S.W.2d 433. 3 
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D.C.Idaho. A debt which has not yet 
been barred by limitations is a ‘‘con- 
tinuing contract” within Idaho stat- 
ute providing that no acknowledgment 
is sufficient evidence of continuing con- 
tract by which to take ease out of op- 
eration of the statute of limitations un- 
less it is contained in some writing 
signed by the party to be charged 
thereby, and written acknowledgment 
of existence of such a contract fixes a 
new date from which statute of limita- 
tions begins to run, and in no respect 
changes, alters, or modifies original 
contract but merely constitutes a 
“waiver” of that portion of the stat- 
ute of limitations which may have run 
prior to the acknowledgment. Code 
Idaho 1932, § 5-238—Cummings_ vy. 
Langroise, 36 F.Supp. 174. 

Cal. The purpose of the statute re- 
quiring that the acknowledgment of or 
promise to pay a debt be in writing in 
order to remove the bar of the stat- 
ute of limitations is to establish a rule, 
not. with respect to the character of 
the promise or acknowledgment from 
which a promise may be inferred, but 
with respect to the kind of evidence 
necessary to prove the promise or ac- 
knowledgment. Code Civ.Proc. § 360. 
—Haston y. Ash, 116 P.2d 438, prior 
opinion 108 P.2d 955. 

Fla. A promise to pay the balance 
due on an account, if made before peri- 
od of limitations has run, need not be 
in writing nor signed by the party to 
be  charged.—Jacksonville American 
Pub. Co. v. Jacksonville Paper Co., 197 
So. 672, 143 Fla. 835. 

The statute requiring that an ac- 
knowledgment or promise to pay a debt 
which is barred by limitations be in 
writing, and signed by the party to be — 
charged has no application if the 
new promise to pay was made before 
limitations had run. Comp.Gen.Laws 
1927, 4650.—Jacksonville American ~ 
Pub. Co. v. Jacksonville Paper Co., 
197 So. 672, 148 Fla. 835. 4 

Ill.App. An oral promise by a judg- J 
ment debtor to judgment creditor to 


i 


mitations app 

udgments. Smith- 
.—Truscon Steel 
d, v. Biegler, 28 

180. 


t 


debtor orally promised to pay the judg- 
ment. Smith-Hurd Stats. c. 83, § 16.— 
Truscon Steel Co. of Canada, Limited, 
Sm ak 28 N.H.2d 628, 306 Ill.App. 

. ‘Kan. Where buyer purchased culti- 
vator from manufacturer under writ- 
ten contract containing warranties and 
under an oral contract with dealers, 
that if manufacturer did not perform 
warranties, dealers would, action 
against dealers on oral contract on 
theory that main purpose of dealers, 
was not to answer for debt of another 
so that the promise would not be with- 
in the statute of frauds, was barred by 
three-year statute of limitations, and 
‘the oral contract was not revived by 
subsequent oral promises, since the 
subsequent promises to prevent the 
running of limitations must have been 
in writing and signed by the dealers. 
Gen.St.1935, 33-106, 60-306, subd. 2, 
60-312.—McCarthy v. Sink, 107 P.2d 
790, 152 Kan. 659. 

La.App. Where an account for goods 
sold has been barred by three year pre- 
scription, verbal testimony of an_al- 

leged acknowledgment is inadmissible 
: to take the account out of the prescrip- 
tive period. Civ.Code, arts. 2997, 3520. 
} —Winter v. Gani, 199 So. 600. 
a, * La.App. An oral acknowledgment 
after five-year prescription period on 
4 mortgage notes had run would be of 
no avail for purpose of interrupting 
prescription period.—Peoples Bank vy. 
Waggoner, 200 So. 28. 
Mich. In actions founded upon con- 
3 tract, no acknowledgment or promise 
to pay will prevent action being barred 
by statute of limitations unless ac- 
knowledgment or promise is made by 
or contained in some writing signed by 
party to be charged. Comp.Laws 1929, 
§ 13984.—Glass v. Drieborg, 295 N.W. 
547, 296 Mich. 30. 

N.J.Dist.Ct. The statute providing 
that in actions in the nature of actions 
of debt or upon the case, grounded on 
any simple contract; no acknowledg- 

ment or promise by words only is suf- 
. ficient to take the case out of operation 
of statute of limitations, unless the ac- 
knowledgment or promise is made in 
writing, signed by the party to be 
charged, does not purport to make ex- 
ceptions, but recognizes exceptions that 
have been ingrafted upon the statute 
of limitations by courts. N.J.S.A. 2: 
; 24-9.—La Salle Extension University v. 
- Barr, 20 A.2d 609, 19 N.J.Misc. 387. 

The statute providing that in actions 
in the nature of actions of debt or up- 
on the case grounded on any simple 
“eontract”, no acknowledgment or 
promise is sufficient evidence of new 
or continuing contract unless in writ- 

1 ing, signed by the party chargeable 
thereby, does not apply to action on 
a judgment, since judgments are not 
ineluded within its terms, but are coy- 
ered by a separate section. N.J.S.A. 
2:24-6, 2:24-9—La Salle Extension 
University v. Barr, 20 A.2d 609, 19 N. 
J.Misc. 387 

Tex.Civ.App. Where under provi- 
sions of note written indorsements 
thereon signed by payee, extending the 

; time of payment of note, were effective 
5 to postpone date of maturity of note, 
notwithstanding such extensions were 
made without knowledge or consent of 
maker, so that suit on note, commenced 
within four years after last extended 
maturity date, was not barred by limi- 
tations, statutory provisions relating to 
written acknowledgment of the justness 
of an action barred by limitations were 
either inapplicable or fully complied 
with. Vernon’s Ann.Civ.St. arts. 5527, 
5539.—Welch v. Beall, 153 S.W.2d 338. 

Wash. Under statute providing that 

no “acknowledgment” or “promise” 
shall be sufficient evidence of a new 
or continuing contract whereby to take 


- limitati 


ase out of 0 


eration ; of statu 


, 


to be charged thereby, quoted words 
refer to a unilateral act or statement. 
Rem.Rey.Stat. § 176.—Strong v. Sun- 
set Copper Co., 114 P.2d 526. 

The statute providing that no ac- 
knowledgment or promise shall be suf- 
ficient evidence of a new or continuing 
contract whereby to take the case out 
of operation of statute of limitations 
unless the same is contained in some 
writing signed by party to be charged 
thereby did not apply to extension 
agreements between, bondholders and 
obligor on bonds, notwithstanding that 
obligor did not sign agreements or 
any other writing, where a binding 
contract supported by contemporaneous 
consideration existed between bond- 
holders and obligor by reason of ex- 
tension agreements. Rem.Rev.Stat. § 
176.—Strong v. Sunset Copper Co., 
114 P.2d 526. 

A new promise which is supported by 
contemporaneous consideration is not 
within the statute providing that no 
acknowledgment or promise shall be 
sufficient evidence of a new or continu- 
ing contract whereby to take the case 
out of operation of statute of limita- 
tions unless the same is contained in 


-some writing signed by party to be 


charged thereby. Rem.Rev.Stat. § 176. 
—Strong v. Sunset Copper Co., 114 P. 
2d 526. 
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Cal.App. Under statute providing 
that no acknowledgment or promise is 
sufficient evidence of a new contract 
to toll limitations unless it is in writ- 
ing, signed by the party to be charged, 
a writing sufficient to lift ban of stat- 
ute of limitations does not necessarily 
have to be confined to one paper or 
document, but the acknowledgment or 
promise may be inferred from several 
communications between creditor and 
debtor. Code Civ.Proc. § 360.—Van 
Cauteren v. Forger, 114 P,2d 6. 

The statute providing that no ac- 
knowledgment or promise is sufficient 
evidence of a new contract to toll limi- 
tations unless it is in writing, signed 
by the party to be charged, does not 
prescribe any form in which an ac- 
knowledgment or promise sufficient to 
lift ban of statute of limitations shall 
be made, and it is sufficient if the writ- 
ing shows writer treats indebtedness 
as subsisting and one which debtor is 
liable and willing to pay. Code Civ. 
Proc. §360.—Van Cauteren v. Forger, 
114 P.2d 6. 


Tex.Civ-App. In  stockholder’s suit 
against corporation upon an open ac- 
count more than two years past due 
at time of filing of suit, letter from 
corporation to stockholder stating. bal- 
ance due stockholder and stating that 
such balance was offset by purchase 
price of stock, the signature of which 
letter was not shown, was insufficient 
to toll two-year statute of limitations. 
Vernon’s Ann.Civ.St. arts. 5526, 5539— 
Stagal Oil Co. v. Bartholomew, 144 S. 
W.2d 1012, error dismissed by agree- 
ment. 

605. 
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Cal. Acts by a principal obligor can- 
not toll a statute of limitations as to 
the guarantor, in absence of a provi- 
sion in the contract of guaranty to 
that effect.—Easton y. Ash, 116 P.2d 
433, prior opinion 108 P.2d 955. 

Fla. A corporation with authority to 
purchase and pay for goods in first in- 
stance would have authority to pay for 
them at any time before limitations had 
run and could make payment or make 
a promise to pay through an officer or 
agent actually designated as the active 
managing head of the corporation or 
through one whom the corporation per- 
mitted to exercise the functions of 
managing head, and such payment or 
promise could be considered, in ab- 
sence of intent to the contrary, as a 
payment or promise to pay on behalf 
of the corporation, so as to toll the 
running of limitations. Comp.Gen. 
Laws 1927, § 6004.—Jacksonville Amer- 
ican Pub. Co. v. Jacksonville . Paper 
Co., 197 So, 672, 143 Fla. 835. 

La.App. The acknowledgment of a 


e op te of “debt, te interrupt prescription, 
ons unless the same is con- 
tained in some writing signed by party 
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ust be 

made by the debtor or his agent of his 
own debt, and not the debt of some- — 
one else. Civ.Code, arts, 2997, 3520.— 
Winter v. Gani, 199 So, 600. ene 
Mich. The right of an indorser on a 
note to claim benefit of statute of limi-— 


Tex.Civ.App. Where paving cert 
cate was payable on completion of pay. 
ing but provided that property owner 
might enter into contract for pay 
ment of certificate in installments, a | 
contract for payment of certificate in — 
installments, executed by parties — 
possession of land who claimed to — 
the owners, but who were strang 
to the title, did not toll running 
two-year statute of limitations s 
against the assessment lien against the 
property, since the parties in posses- 
sion were not the “property owners’ 
within meaning of that term as used 
in the certificate. Vernon’s Ann.Civ.St 
art. 5526.—Broussard vy. Uvalde Rock 
Asphalt Co., 149 S.W.2d 972, error di 
missed, judgment correct. if 

Tex.Civ.App. Where note con nd 
provision that payee or owner might ~ 
at any time extend time of payment of — 
note with or without request of sign- — 
ers of note, without consulting othe: 
signers, indorsements on back of not 
signed by payee and made respectiv 
ly at date of maturity of note and 
successive extended dates of maturity. 
which indorsements extended the time 
of payment of note without maker’ 
knowledge or consent, were neverthe- 
less effective in extending date of ma 
turity and in postponing time at which 
statute of limitations would: commence ~ 
to run. Vernon’s Ann.Civ.St. art. 5527. — 
—Welch v. Beall, 153 S.W.2d 338. - 

Wash, Where pastor of incorporat- 
ed church alone signed contract of ¢ 
ditional sale of organ to church 
pastor and president of board of t 
tees signed notes, but no other co. 
porate action was shown to have b 
taken, letter from president of t 
board of trustees on his personal st 
tionery, expressing church’s intentio: 
to pay notes, did not toll the runnin 
of limitations on notes, in absence of 
further showing of president’s author 
ity to_act for church.—Reuter Organ 
Co. v. First Methodist Episcopal Chure 
paiteiso. 109 P.2d 798. ¥ 

is. 


limitations had run in guarantor’s fa 
vor, if limitations had been tolled by 
guarantor’s consent to an extension o: 
time for payment, St.1939, §§ 330.15, 
330.19.—Albright v. Weissinger, 298 N. _ 
W. 220, 288 Wis. 355. 1 a ae ; 
Where extension granted by payee 
occurred because of acts in which 
guarantor intentionally participated for 
purpose of inducing an extension of 
credit, the acts of guarantor operated — 
to continue the debt as a recognized — 
obligation.—Albright v. Weissinger, 298 _ 
N.W. 220, 238 Wis. 355. Peek cia 
11 [1941] 1 Dom, © 


es 


See Smith v. Campbe 
L.R. 199. 
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La.App. A wife, in her capacity as a 
public merchant carrying on a business 
separate from that of her husband, had — 
no authority to acknowledge a debt of : 
husband incurred by him in: carrying — 
on another business, so as to toll three- — 
year statute of limitations. Civ.Code, — 
arts. 2997, 3520.—Winter v. Gani, 199 
So. 600. . ; 

A married woman has the right to 
acknowledge her own debt arising from . 
her separate business as a public mer- | 
chant and thereby interrupt prescrip- mt 
tion on that debt, and her acknowledg- “ 
ment of such a debt will bind her hus- © 
band, who is liable with her under thé a 
law. Civ.Code, arts. 131, 2997, 3520— % 
Winter v. Gani, 199 So. 600. ; d 

Where alleged acknowledgment ol * 
husband’s debt was made by wife oui 
of husband’s presence and without hid 
knowledge or assent, there was née 
such “acknowledgment” as would in- 
terrupt prescription of three years 
against the debt. Civ.Code, arts. 13k 


it did not identify the debt with the 


% 
bi 
he 
ze 


time”, did not operate as an “acknowl- 


1, 1927, but by 
dated 


ise to pay an 


Banke 3520.—Winter v. Gani, 199 So. 


The women’s emancipation laws have 
not invested married women with joint 
control over community interests so as 
to confer on a wife power to bind com- 
munity by her acknowledgment of com- 
munity debt in same manner as one 
commercial partner may bind partner- 
ship by his acknowledgment of part- 
nership debt. Act No. 283 of 1928, § 
5.—Winter v. Gani. ot So. 600. 


6 

Okl. Where owner of realty in 1919 
mortgaged realty to secure note due in 
1929. and subsequently he conveyed a 
one-fourth interest in mineral rights, 
and in 1928 the grantee of the realty 
and an assignee of the mortgagee en- 
tered into an extension agreement ex- 

_ tending time of payment of mortgage 
debt for 10 years, and grantee subse- 

- quently paid interest on mortgage debt 
throughout 1938, and in 1939 the as- 
signee of the mortgagee brought fore- 
closure action and action to quiet title, 
the foreclosure action against the in- 
terests of the ones to whom the one- 


- fourth interest in the minerals rights 


had been granted, was not barred by 
five-year limitations, by reason of the 
extension agreement and interest pay- 
ments made by the grantee of the real- 


. ty.—Brwin v. Breese, 109 P.2a 507. 


Tex.Civ.App. Where last recorded 
extension of vendor’s lien notes showed 
the last note due to mature on January 
deed, duly recorded, 
October 25, 1930, grantee as- 
sumed payment thereof, notes would 
not be barred by limitation until four 
years after assumption. Vernon’s Ann. 
Ciy.St. arts. 5520, 5522, 6627.—Rich- 
‘ardson v. Hughes, 146 S.W.2d 255, er- 
ror dismissed, pd ae correct. 


Cal. An acknowledgment of or prom- 
i existing indebtedness 
may properly be made to the admin- 
‘istrator or executor of the payee’s es- 


~ tate.—Easton y. Ash, 116 P.2d 433, pri- 
— or opinion 108 P.2d 955. 


Pa. Deceased’s statement to  wit- 
ness that deceased owed plaintiff some 
~ money, but that it “isn’t nearly as 
-much as she thinks it is, but I'll see 
‘that she gets money from time to 


edgment of debt” from which a prom- 


ise to pay could be implied sufficient 


to toll statute of limitations, since it 
was not made to creditor or her agent, 
it was not clear and unequivocal, and 


one upon which action was_ brought. 


12 P.S. § 31.—McPhilomy v. Lister, 19 


pea. 2a 148: 


_  ex.Civ.App. An attempted renewal 


- and extension of vendor’s lien notes by 


a temporary administrator who was 
directed to bring suit on notes was 
void and did not toll running of stat- 
utes of limitation against notes, in 
absence of showing express authority 
of temporary administrator to make 
extension. Vernon’s Ann.Ciy.St. arts. 
3373, 3379, 3432a, 5520, 5522, 6627.— 
Richardson v. Hughes, 146 S.W.2d 
255, error dismissed, judgment correct. 
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‘1 
Cal. The fact that agreement for re- 
newal of mortgage and note barred by 


---—s«jimitations bore the same date of ex- 


ecution as new note and mortgage 
eould not operate to bind the three 
‘instruments into a single inseparable 
transaction, and hence it was immate- 
vial whether the holder of the notes 
waived his right to recover on. the 
new note and mortgage. Code Civ.Proc. 
8 337.—BHaston v. Ash, 116 -P.2d 433, 
prior opinion 108 P.2d 955. 

Cal. ‘The rule that a note is not paid 
by the execution of another note is 
not affected by the running of a stat- 
ute of limitations on the original in- 
debtedness, and if the statute has run 
when the new agreement is made, the 
action is on the new promise, but the 
creditor is not required to sue on the 
promise made nearest to the time of 
the running of the statute—Haston vy. 
Ash, 116 P.2d 433, prior opinion 108 
P.2d' 955. 

If, after a statute of limitations has 
run, the debtor has made several ac- 


LIMITATIONS OF AC 


-statute of limitations 


bd : AS Wet ee 
t, v L ¥ 
a wz f 


TI 


knowledgments of the debt: sufficient in 
law to sustain an action, the creditor 
may elect to sue on any of them.— 
Haston vy. Ash, 116 P.2d 433, prior 
opinion 108 P.2d 955. 4: 

Suit on an acknowledgment of a 
mortgage note, on which four-year 
has run, is not 
precluded by the existence of earlier 
acknowledgments or promises. Code 
Civ.Proc. § 387.—Haston v. Ash, 116 P. 
2d 433, prior opinion 108 P.2d 955. 

Agreement for renewal of mortgage 
and note after the four-year statute 
of limitations had run was sufficient 
not only to revive the indebtedness but 
to renew the original mortgage as well. 
Code Civ.Proc. §§ 337, 360.—EHaston v. 
Ash, 116 P.2d 4388, prior opinion 108 
P.2d: 955. 

Though a new promise to pay a debt 
after statute of limitations has run 
does not itself revive a mortgage barred 
by the running of the four-year stat- 
ute of limitations on the original debt, 
the ‘mortgage may be renewed by a 
compliance with the statute providing 
that a mortgage can be created, re- 
newed or extended, only by writing, 
executed with the formalities required 
in the case of a grant of realty. Civ. 
Code, § 2922; Code Civ.Proc. § 337.— 
Easton v. Ash, 116 P.2d 438, prior 
opinion 108 P.2d 955. 

Cal. Where agreement for renewal 
of mortgage and note extended the 
mortgage and note for a period of 40 
months from and after February 1, 
1931, an action on the note and mort- 
gage was not barred by four-year lim- 
itation statute before June 1, 1938, and 
hence a complaint filed in May, 1937 
was well within the statutory period. 
Code Civ.Proc. § 337.—Haston v. Ash, 
116 P.2d 433, prior opinion 108 P.2d 
955. 

Cal.App. Where judgment creditor 
and judgment debtors entered into con- 
tract in California containing judgment 
debtors’ promise to pay Washington 
judgment in return for judgment cred- 
itor’s promise to refrain for a year 
from attempting to enforce judgment, 
the judgment debtors’ promise was 
supported by consideration and their 
old obligation was thereby renewed and 
became enforceable in California and 
justiciable under its laws, regardless 
of duration of judgment under Wash- 
ington laws: Rem.Rev.Stat.Wash. §§ 
459, 460; Code Civ.Proc. § 337, and § 
1875, subd. 3; Civ.Code, §§ 1605, 1614, 
ha aie vy. Thompson, 113 P.2d 

Where an additional promise is made 
with reference to a right of action 
which has become barred, a new prom- 
ise to pay barred debt must form basis 
of the creditor’s action, and not the 
original obligation.—Long v. Thomp- 
son, 113 P.2da 698. 

Where a new promise coupled with a 
condition is made with reference to a 
debt. which is still legally enforceable, 
a subsequent action instituted after 
original obligation has become barred 
is founded upon the substituted condi- 


tional promise.—Long v. Thompson, 
113 P.2d 698. 
Cal.App. An action on contract en- 


tered into on October 8, 1936, under 
which judgment ereditor agreed to re- 
frain from attempting to enforce judg- 
ment for a year, would not be barred 
by limitations until October 8, 1941. 
Code Ciy.Proc. § 337.—Long v. Thomp- 
son, 1138 P.2d 698. 

Cal.App. The effect of an “acknowl- 
edgment” of a debt secured by a lien 
before it has become barred by limi- 
tations, so as to continue obligation for 
an additional term, is that lien is not 
extinguished by lapse of time pre- 
scribed for bringing an dction upon 
original obligation, but lien is extended 
for period in which obligation is kept 
alive, however, if statutory period has 
run upon principal obligation prior to 
the acknowledgment, lien given as se- 
curity therefor is extinguished and a 
new promisé or acknowledgment after- 
wards made does not revive or renew 
the lien.—Van Cauteren v. Forger, 114 
P.2da-6. 

Fla. A verbal promise, before ex- 
piration of limitation period, to pay the 


palance due F: 


# eZ 4 
on open accou 
the account, and any new p 
limitations must be calculated fr 
that date.—Jacksonville American Pu 
Co. v. Jacksonville Paper. Co., 197 S 
672, 143. Bla; 835. i Hee ray ore, 

A promise to pay, or a part payment, 
tolls limitations, if made prior to run- 
ning thereof. Comp.Gen.Laws 1927, § 
4650.—Jacksonville American Pub. Co. 
v. Jacksonville Paper Co., 197 So. 672. 
143 Fla. 835. 

Ga.App. A written acknowledgment 
of an existing: liability is the equivalent 
of a new promise to pay, and consti- 
tutes a new point from which a statute 
of limitations begins to run,—Martip 
v. Mayer, 11 S.B.2d 218. ~ 

Ga.App. Any acknowledgment of li- 
ability for medical services and prom- 
ise to pay physician, made more than 
four years prior to physician’s suit to 
recover for those services, would not 
relieve the bar of limitations.—Martin 
v.. Mayer, 11 8.H.2d 218. ; 

Idaho. A suit to foreclose a real es- 
tate mortgage, commenced within. four 
years after the time for payment of 
the balance of the mortgage fixed by a 
written extension agreement, and about 
the same length of time after the mak- 
ing of certain payments on the mort- 
gage, was not barred by the 5-year 
statute of limitations. Code 1932, § 5- 
216.—Union Cent. Life Ins. Co. v. Niel- 
son, 114 P.2d 252. ; 

N.Y.Sur. A debtor’s waiver of stat- 
ute of limitations does not create a 
new obligation, but simply permits en- 
forcement of old  promise—In re 
Eiwald’s Estate, 22 N.Y.S.2d 299, 174 
Mise. 939. 

N.Y.Sur. Where right of action on 
debts represented by check and demand 
note was barred by limitations, the 
right could be revived by written ac- 
knowledgment or by a promise con- 
tained in writing and signed by party 
to_be charged. Civil Practice Act § 59. 
—In re Ewald’s Estate, 22. N.Y.8.2d 
299, 174 Mise. 939. 

N.C. Where new promise of maker 
of note, after filing of petition in bank- 
ruptcy proceeding, to pay the note 
was made more than three years before 
institution of action on the note, the 
action was barred by the three-year 
limitations. C.S. 441.—Westall  v. 
Jackson, 10 S.H.2d 674, 218 N.C. 209. 

Tex.Civ.App.. Where debt is barred 
by limitation and written acknowledg- 
ment coupled with promise to pay is 
relied on, such new contract is the 
cause of action.—Brickley v. Finley, 143 
S.W.2d 433. TR eahie 

Tex.Civ.App. Where payee of note 
barred by limitation pleaded and 
proved a new promise to pay the note 
in order to avoid'a plea of limitation, 
maker’s right of recovery was meas- 
ured by the new: promise. Vernon’s 
Ann.Civ.St. art. 5527.—Sharp y. Friz- 
zell, 153 S.W.2d° 548. ey 

Tex.Civ.App. Where a debt barred 
by limitation is renewed, the new con- 
tract constitutes the “indebtedness,” 
and the old debt is the “consideration” 
to support the new promise—Sharp vy. 
Frizzell, 153 S.W.2d 548. 

In action for debt, a new promise 
which is relied upon to avoid plea of 
limitation, whether made before or aft- 
er the bar is complete, constitutes the 
ee ee action” and eee be declared 
upon for a recovery.—Sharp y. I riz- 
zell, 153 S.W.2d 543. “4 

Wash. Where’ bondholders and 
obligor on bonds entered into a valid 
contract extending maturity date of 
bonds, a cause of action to foreclose 
mortgage executed by obligor as se- 
curity for bonds did not accrue until 
period. of extension had expired, ag 
regards whether suit to foreclose mort- 
gage was barred by six-year statute of 
limitations. Rem.Rey.Stat. §§ 155, 157. 
Fae bee v. Sunset Copper Co., 114 P.2d 


Wis. Where — extension agreement 
failed to designate fixed time for pay- 
ment, but provided that payee or his 
assigns should give 15 days’ notice in 
writing to guarantor before bringing 
suit, the time of making demand was 
optional with payee, and limitations 
did not begin to run until after lapse 


m: 
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ass. The theory on which part 
payment of debt removes bar of stat- 
ute of limitations is that payment is 
acknowledgment of existence of in- 
debtedness and raises implied promise 
to pay balance thereof.—Credit Serv- 
ice Corporation y. Barker, 33 N.H.2d 
293, 308 Mass. 476. 

Neb. Voluntary part payment of an 
existing debt arising upon contract will 
toll the statute of limitations. Comp. 
St.1929, §§ 20-206, 20-216.—Price Vv. 
Platte Valley Public Power & Irriga- 
tion Dist., 298 N.W.. 746. 

OklL In an action on an open run- 
ning account, a plaintiff may defeat a 
plea of limitations by showing that 
a payment on the balance due has been 
made by the defendant within the stat- 
utory period. 12 Okl.St.Ann, § 101.— 
Pitts v. Walker, 105 P.2d 760. _, b 
- Pa. A part payment of a debt, if 


‘intended as such, will toll statute of 


limitations, but it must plainly ap- 
pear, and not be a matter of conjec- 
ture merely, that the payment relied 
upon was made on account of the 
very debt which is in dispute.—Mc- 
Philomy v. Lister, 19 A.2d 148. 
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C.C.A.Il]l. Where there is a full pay- 
ment of principal and a refusal to pay 
interest because of a dehial of liability 
therefor, there is no factual basis for 
inference that debtor is paying part 
of his debt and will pay the pemaln ge 
or the interest, so as to toll statute o 
limitations as to interest.—Garvy Y. 
Wilder, 121 F.2d 714. i 

Where holders of stock in defunct 
national bank located in Illinois paid 
full amount of assessments made 
against them, with a purposeful refus- 
al to pay interest, payment of prin- 
cipal did not toll statute of limitations 
as to interest. 12 U.S.C.A. § 64; Smith- 
Hurd Stats.Ill. ec. 83, § 16.—Garvy yY. 
Wilder, 121 F.2d 714. 

Neb. Where action on note, payable 
to bank, was barred by limitations, 
and maker died having a small bal- 
ance in a checking account to his 
eredit in the bank, and bank applied 
the balance in the checking account 
to the note and filed it as a claim 
against deceased’s estate, payment 
was not a “voluntary payment” with- 
in meaning of statute providing that 
in any cause founded on_ contract, 
when any part of the principal or in- 
terest shall have been | voluntarily 
paid, action may be brought within 
the period prescribed by statute. 
Comp.S8t.1929, § 20-216.—In re Mc- 
Eachen’s Estate, 297 N.W. 153. 

N.Y.App.Div. Where claim was filed 
against deceased’s estate for board for 
deceased and his son from May 1, 1919, 
to May 1, 1928, and for deceased alone 
from May 1, 1928, to May 19, 1939, 
where evidence showed payment in 
1932 of $50, that in November, 1937, 
deceased acknowledged and paid $100 
for back board, but that payment was 
offered and accepted in language indi- 
cating that it was full payment to date, 
the payment did not toll the statute of 
limitations and claimant was limited to 
debts claimed for the six years next 
preceding deceased’s death.—In re Pap- 
palaun’s Hstate, 27 N.Y.S.2d 787, 261 
App.Div. 705. 

To constitute a “payment on account” 
so as to toll the statute of limitations, 
the payment must unequivocally be un- 
der circumstances to indicate it to be 
on. account of past debt with intent to 
make further future payments.—In re 
Pappalau’s Hstate, 27 N.Y.8.2d 787, 261 
App.Div. 705. ; 

N.Y.App.Div. A payment will not be 
regarded as an admission of an old 
debt. unless it is the deliberate act of 
the debtor, evidencing or accompanied 
by some evidence of an intention to 
thereby acknowledge to his ereditor the 
existence of greater indebtedness.—In 
re Pappalau’s Estate, 27 N.Y.S,2d 787, 
261 App.Div. 705. 

Pa. A payment to toll statute of 


constitute such an 


s must be 
the debt fro 


an. acknowled B 
imply a promi 


m which the Ja 


of debt” 
and its amount fixed expressly or by 
reference to something from which 
it can be ascertained. 12 P.S. § 31.— 
McPhilomy vy. Lister, 19 A.2d 143. 
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C.C.A.Ill. Under Illinois law, pay- 
ment of interest or part payment of 
an indebtedness tolls statute of limita- 
tions.—Garvy vy. Wilder, 121 F.2d 714. 

N.J.Ch. Payments of interest by 
grantee of mortgaged premises post- 
poned the running of limitations 
against former owners. N.J.S.A, 2:24- 
1, 2:24-5.—Widelity Union Trust Co. v. 
Prudent Inv. Corporation, 19 A.2d 224, 
129 N.J.Eq. 255. 

Pa.Com.Pl. An action brought with- 
in six years after the last payment of 
interest on a written obligation is not 
barred by the statute of limitations al- 
though the instrument is dated more 
than six years prior to the action.— 
National Bank of Fayette County v. 
Valentich, 4 Fay.L.J. 155. 
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N.Y.Sup. Part payments on _ note 
made in full satisfaction of holder’s 


claims did not toll statute of limita- 
tions, but written offers of compro- 
mise and settlement of judgments ob- 
tained by holders constituted ‘“ac- 
knowledgment” of indebtedness and 
hence tolled statute of limitations. 
Civil Practice Act, 59.—Brill  v. 
Brandt, 26 N.Y.S.2d 477. . 
§ 629 


N.J. An entry of part payment on 
negotiable instrument in books of ac- 
count by holder of instrument will not 
remove bar of statute of limitations. 
N.J.S.A. 2:24-9, 2:24-10,—Harr v. Du 
Bois, 19 A.2d 655, 126 N.J.L. 343. 


§ 630 : 
Ark. Where it appeared that sale 
and rent contract provided that from 
date of. purchaser’s default contract 
should be void, that prior to purchas- 
ers’ default purchasers had executed 
note, secured by trust deed covering 
land, payable December 1, 1930, and 
that only one payment was made on 
note, which peient was made Novem- 
ber 15, 1933, but was not entered on 
margin of mortgage record until Jan- 
uary 8, 1938, the note and mortgage 
were barred, when foreclosure suit was 
instituted on January 25, 1938, so far 
as they affected interest of deceased 
vendor’s husband, since he was a 
“third party’ within statute regarding 
revival of debt by partial payment. 
Pope’s Dig. § 9465.—Matthews v. Mul- 
lins, 145 S.W.2d 718. 
Where it appeared that sale and rent 
eontract. provided that from date of 
purchaser’s failure to comply there- 
with contract should be void, that pur- 
chasers after default continued to oc- 
cupy land as tenants of vendor until 
her death and thereafter as tenants of 
vendor’s husband, that prior to pur- 
chasers’ default purchasers had execut- 
ed note, secured by trust deed cover- 
ing land, payable December .1,: 1930, 
and that only one payment was made 
on note, which payment was made No- 
vember 15, 1933, but was not entered 
on margin of mortgage record. until 
January 8, 1938, intervention of ven- 
dor’s husband in foreclosure suit in- 
stituted on January 25, 1938, wherein 
husband asserted that note and mort- 
gage were barred by 5-year statute of 
limitations, could not be dismissed. on 
round of ‘estoppel’ notwithstanding 
the husband had actual knowledge of 
the facts. Pope’s Dig. §§ 8934, 9465. 
—Matthews vy. Mullins, 145 S.W.2d 718, 
N.J. An indorsement of part pay- 
ment on a negotiable instrument will 
not remove bar of statute of limita- 


tions. N.J.S.A. 2:24-9, 2:24-10.—Harr 
pam Bois, 19 A.2d 655, 126 N.J.L. 
Ohio App. Where son had given 


two notes to his mother and one to his 
father, and in presence of father and 
mother laid $70 on table and. said 
it was interest money, and the. father 
took $10 and gave the mother $60, 
but father did not mark credit on 


Gen.Code, 
Hisey, 33 N.H. 


“prima facie evidence” of 
ment on ground that it is a “declar 
tion against interest”, but it is in fa 
a “self-serving statement’? which do 
not of itself toll the running of fifteen : 
year statute of limitations, and pay- 
ment must be shown by evidence ali- 
unde to toll the statute. “Gen.Code, - We 
11221, 11223.—Roberts y. Davis, 35 
H.2d 609, 66 Ohio App. 527. en” 
i 63 “Ral 


debt, without notice to debtor until 
some years later, did not constitute a 
“voluntary payment” by debtor which — 
would interrupt the running of the — 
statute of limitations.—In re Mays, 38 
F.Supp. 958. : Ss ea 

App.D.C. An action for a deficienc: 
on deed of trust notes filed more than 
three years after maturity, but less 
than three years after date of foreclo- — 
sure and application of proceeds, was 
barred by three-year statute, as aga 
contention that statutory term b 
on date of foreclosure and applicati 
of proceeds on theory that trustee, w 
was authorized on default to sell pro: 
erty and apply proceeds to pay notes 
after paying expenses of sale, taxes, 
ete., was defendant’s “agent” to make 
the application and his doing go con- 
stituted a “payment” which revived the 
cause and started the running of the 
statute from the time it was made. D. 
C.Code 1929, T. 25, § 206.—Hoffman y 
Sheahin, 121 F.2d 861. ees. 

N.Y.Sup. The application of 
ceeds of sale of collateral, given as se 


provision authorizing sale of collatera 
without notice at holder’s option on 
nonperformance of maker’s promise to 
pay. Civil Practice Act, § 48.—United 
Trust Corporation v. Burgess, 24 N. 
S.2d 84, 175 Mise. 511. AL 4 
The application of proceeds of sale of 
corporation stock, deposited by maker — 
of demand note as collateral security 
for payment thereof, to reduction of 
amount claimed by payee, was not suf- 
ficient part payment of debt to revive 
obligation after 6-year statute or mi- 
tations had run, where cause of action 


ing payee to sell corporation stock, de- 
posited by maker as collateral security, 
at either public or private sale without 
notice, on nonperformance of promise 
to pay note, was not saved from bar 
of 6-year statute of limitations on 
ground that parties agreed to take case 
from statute by executing note, as — 
plaintiff’s authority to sell collateral 
was no greater than that of common- 
law pledgee, except as to authority to 
sell at either public or private sale 
without notice, to pledgor, and note 
itself conferred/ no additional right to 
bind defendant so far as statute of 
limitations was concerned. Ciyil Prac- 
tice Act, § 48.—United Trust Corpora- \. oan 
tion v. Burgess, 24 N.Y.S.2d 84, 175. , 
Mise. 511, * 


§ 634 

Neb. Where maker of note directed 
payee. that the maker be given credit 
on his notes for pasturage, without 
designating any particular note, payee 
had the right to apply the credit 
on that note which he desired in order 
to prevent the barring of recovery on 
the note on the ground of limitations. 4 
Comp.S8t.1929, § 20-205.—Fox y. 
man, 296 N.W. 343. 

Ohio App. Where payment is relied 
upon to take obligation out of statute 


Car- 
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< of limitations, it must be a payment 
made with intention of a credit upon 


some particular obligation. Gen.Code, 
§ 11223—Hisey v. Hisey, 33 N.H.2d 
40 


Pa. A payment to toll statute of 
limitations must be an acknowledg- 
ment of the debt from which the law 
will imply a promise to pay, and to 
constitute such an ‘acknowledgment 
of debt” the debt must be identified 
and its amount fixed expressly or by 
reference to something from which it 
ean be ascertained. 12 P.S. § 31.— 
McPhilomy y.,Lister, 19 A.2d 143. 
_ Where evidence disclosed that mon- 
ey was last advanced by plaintiff to 
deceased in February, 1929, that de- 
ceased paid plaintiff $2,000 in Febru- 
ary 1932, $250 in November, 19387, 
and $100 in March, 1938, but evidence 
did not establish that the $250 check 
and the $100 check represented pay- 
ments on debt sued on, action which 
‘was instituted on March 24, 1939, 
against deceased’s executrix for bal- 
ance due, was barred by limitations. 
12 P.S. § 31.—McPhilomy v. Lister, 19 
— A.2d 143. 
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Ala. Part payment tolling limita- 
‘tions against. note must be made by 

party sought to be_ charged. Code 
1940, Tit. 7, § 40.—Maynor v. Dillin, 
2 So.2d 440. 

Ark. Mortgagees’ payment of taxes 
and insurance up until beyond date of 
trial of mortgage foreclosure proceed- 
i ng tolled statute of limitations. Pope’s 
Dig. § 8933.—Young v. Blocker, 146 S, 
W.2d 902. 
aN _ Jil.App. Where plaintiff sold build- 
ing materials to defendants, and an at- 
_‘torney engaged by defendants to col- 

leet defendants’ claim against a third 
_ party paid a portion of the money re- 


La.App. A eo ent on a debt, to 
toll statute of limitations, 
by debtor himself, or by another under 
his authority and with his full knowl- 
edge and consent. Civ.Code, arts. 2997, 
3520.—Winter y. Gani, 199 So. 600. 
ss Mass. For part payment of debt 
to warrant inference of acknowledg- 
-ment thereof, which revives original 
promise of payment, part payment 
need not be made by debtor person- 
_ ally, but is sufficient, if made by his 
direction and authority, and it takes 
effect from time when thus made— 
Credit Service Corporation yv. Barker, 
33 N.E.2d 2938, 308 Mass. 476. 
NJ. A part payment of negotiable 
instrument barred by statute of limita- 
tions .must be proved to have been 
made by obligor in order to charge 
obligor with payment of balance. N.J. 
$.A. 2:24-9, 2:24-10.—Harr v. Du Bois, 
19 A.2d 655, 126 N.J.L. 343. 


Wis. A payment of note for maker 
by another at maker’s request tolls 
running of statute of limitations 
Against payee’s cause of action on 
» note, Bee Soe 330.19(2).—Goerlinger 
ON tae 297 N.W. 361, 237 Wis. 
ay | Eo. 
Payments made on note for joint 
obligors thereon by corporation, with 
their knowledge and consent, pursuant 
to arrangements made by them with 
corporation to pay their indebtedness 
to payee, tolled running of statute of 
limitations against payee’s cause of 
action on note as if each obligor in- 
dividually contributed to such pay- 
ments. S$t.1939, § 330.19(2).—Goer- 
a) linger v. Juetten, 297 N.W. 361, 237 
au Wis. 543 
636 


Mass. An indorser’s mere _ passive 
acquiescence in creation of trust fund 
by maker of indorsed note, one to 
whom she had conveyed realty in trust 
for indorser, and others, for payment 
of interest on note, and making of in- 
terest payments, did not warrant find- 
ing that indorser impliedly promised 
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‘LIMITATIONS OF ACTIONS — 


to pay balance due on note, as re- 
uired to remove bar of statute of 
limitations. G.L.(Ter.Ed.) ¢. 260, § 2. 
—Credit Service Corporation v. Bark- 
er, 33 N.BH.2d 293, 308 Mass. 476. 
A fiduciary has no power to revive 
trust estate’s debt, barred by statute 
of limitations, as against. beneficiary 
personally, by part payment thereof. 
—Credit Service Corporation v. Bark- 
er, 33 N.H.2d 293, 308 Mass. 476. 


§ 641 
Fla. A corporation with authority to 
purchase and pay for goods in first 
instance would have authority to pay 
for them at any time before limitations 


_had run and could make payment or 


make a promise to pay through an of- 
ficer or agent actually designated as 
the active managing head of the corpo- 
ration or through one whom the cor- 
poration permitted to exercise the func- 
tions of managing head, and such pay- 
ment or promise could be considered, in 
absence of intent to the contrary, as a 
payment or promise to pay on behalf 
of the corporation, so as to toll the 
running of limitations. Comp.Gen. 
Laws 1927, § 6004.—Jacksonville Amer- 
ican Pub. Co. y. Jacksonville Paper 
Co., 197 So. 672, 143 Pla. 835. 
§ 643 

Ohio App. A _ partial payment on 
joint or joint and several note by one 
of several makers thereof will not pre- 
vent running of statute of limitations 
as to other makers, but applies only 
to person making payment.—State ex 
rel. Squire v. Winch, 32 N.H.2d 569, 
66 Ohio App. 221. 


§ 644 

Okl. Where owner of realty in 1919 
mortgaged realty to secure note due in 
1929, and subsequently he conveyed 
a one-fourth interest in mineral rights, 
and in 1928 the grantee of the realty 
and an assignee of the mortgagee en- 
tered into an extension agreement ex- 
tending time of payment of mortgage 
debt for 10 years, and grantee sub- 
sequently paid interest on mortgage 
debt throughout 1938, and in 1939 the 
assignee of the mortgagee brought fore- 
closure action and action to quiet title, 
the foreclosure action against the in- 
terests of the ones to whom the one- 
fourth interest in the minerals rights 
had been granted, was not barred by 
five-year limitations, by reason of the 
extension agreement and interest pay- 
ments made by the grantee of the 
realty.—Erwin v. Breese, 109 P.2d 507. 


; . § 649 

Ala. Where son became an indorser 
before delivery on father’s note, son’s 
consent that an asset of father’s estate 
be applied to the note would not con- 
stitute a part payment by son which 


would toll limitations against son’s 
obligation. Code 1940, Tit. 7, — 
Maynor y. Dillin, 2 So.2d 440. 

Mass. Part payment of note by 


maker or indorser thereof cannot de- 
prive the other of defense of statute 
of limitations, as there is no joint con- 
tract between them. G.L.(Ter.Hd.) ¢. 

260, § 2.—Credit Service Corporation 
v. Barker, 33 N.H.2d 293, 308 Mass. 476. 

Mich. The right of an indorser on 
a note to claim benefit of statute of 
limitations was not affected by pay- 
ment or promises made by maker - 
Glass v. Drieborg, 295 N.W. 547, 296 
Mich. 30. 

_ Mich. Payment by maker of prom- 
issory note did not toll the running 
of the statute of limitations as to the 
accommodation maker. Comp.Laws 
1929, §§ 13976, 13989.—Barr v. Payne, 
298 N.W. 460, 298 Mich. 85. 

.N.J. Payments on notes by maker 
did not prevent running of six-year 
statute of limitations in favor of in- 
dorser who by his indorsement was 
primarily liable to payee, since the in- 
dorsement did not create a joint obli- 
gation but a primary obligation of 
indorser separate from maker’s primary 
obligation and acts of maker in per- 
formance of her obligation were not 
binding upon indorser. N.J.S.A. 2:24- 
1.—Saskel y. Weinberger, 17 A.2d 172, 
125-N.J.L. 507, affirming 13 A.2d 654, 
125 NJ.L. 71. 

N.Y.Sup. No payments on mortgage 


Mey ye . 5 he ain Pos. 4 
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debt by others can extend the statute igh 
of limitations as to sureties.—Roches- — 
ter Sav. Bank v. Stoeltzen & Tapper 
26 N.Y.S.2d 718,176) Mise’ V400 je ee 
Okl. Though the five-year statute of 
limitations is not interrupted as to a 
surety or indorser of a note by any 
payment made by a principal without 
the authority, knowledge or consent 
of the surety or indorser, unless the 
contract expressly so provides, where a 
principal has made payments, either 
with authority, knowledge or consent 
of the surety or indorser, there is an 
effective interruption of the statute of 
limitations.—Barron vy. Chicoraske, 113 
P.2d 376. ; 
Whether a payment made by a prin- 
cipal on a note is sufficient to inter- 
rupt the five-year statute of limitations 
as to a surety or indorser, depends up- 
on whether the payment was made with 
or without the authority, knowledge, or 
consent of the surety or indorser.—Bar- 
ron v. Chicoraske, 113 P.2d 376. 


§ 651 

C.C.A.1N. Under Illinois law, pay- 
ment of interest or part payment of 
an indebtedness tolls statute of limita- 
tions.—Garvy v. Wilder, 121 F.2d 714. 

Fla. A promise to pay, or a part 
payment, tolls limitations, if made 
prior to running thereof. Comp.Gen. 
Laws 1927, § 4650.—Jacksonville Amer- 
ican Pub, Co. v. Jacksonville Paper Co., 
197 So. 672, 143 Pla. 835. ; 

Idaho. A suit to foreclose a_ real 
estate mortgage, commenced within 
four years after the time for pay- 
ment of the balance of the mortgage 
fixed by a written extension agree- 
ment, and about the same length of 
time after the making of certain pay- 
ments on the mortgage, was not barred 
by the 5-year statute of limitations. 
Code 1932, § 5-216.—Union Cent. Life 
Ins. Co. v. Nielson, 114 P.2d 252. 

Kan. An action on demand note on 
which last payment was made Septem- 
ber 11, 1929, would be barred by lim- 
itation on September 11, 1934, in ab- 
sence of interruption of running of lim- 
itation. Gen.St.1935, 60-306, 60-312.— ; 
Golden Rule Oil Co. v. Liebst, 109 P. 
20°°95, 153'* Kan. £23} 

Mass. For part payment of debt to 
warrant inference of acknowledgment 
thereof, which revives original prom- 
ise of payment, part payment need 
not be made DF debtor personally, 
but is sufficient, if made by his direc- 
tion and authority, and it takes ef- 
fect from time when thus made.— 
Credit Service Corporation v. Barker, 
33 N.E.2d 293, 308 Mass. 476. 


Mich, Under the six-year statute of 
limitations, a payment on a note was 
equivalent to a new promise. Comp. 
Laws 1929, § 13976.—Collateral Liqui- 
dation v. Palm, 296 N.W. 846, 296 
Mich, 702. 

Mont. An action, brought in 1989 or 
1940, to recover unpaid alimony due 
under Washington divorce decree en- 
tered in 1929 and to establish such 
decree as decree of Montana court, was 
not barred by limitations, where last 
alimony payment by husband was made 
in 1939.—Hspeland vy. Wspeland, 109 P. 
2d. 792. 

Mont. If partial payments were ap- 
plied ratably on all past-due items un- 
der employment contract, they would 
revive the entire past-due account not 
barred at the time of the first pay- 
ment, and such rule was true, regard- 
less of whether the indebtedness was 
regarded as an open account or not.— 
Girson v. Girson, 114 P.2d 274. 


N.¥.App.Div. The statute of limita- 
tions governing action for balance due 
on note, which was paid by post-dated 
checks at defendant’s request under cir- 
cumstances binding him, runs from 
dates on which payments were due 
and made on such checks, not from 
date of ny thereof. Civil Practice 
Act, § 48—Columbus Industrial Bank 
v. Verrilli, 24 N.Y.S.2d 531, 260 App. 
Div. 1040. 

Where one of 12 post-dated checks, 
by which note was paid at maker’s re- 
quest under circumstances binding him, 
was paid within six hag before com- 
mencement of action for balance due on 


B 


extension of the period of limitations 


- undivided 


N.Y.Sup. % art. 
mce was made before claim had al- 
ready been outlawed, it constituted an 


for a reasonable period.—Schmoll Fils 
Associated v. Export 8S. S. Corporation, 
21) INGY.S:2d 1-94. 

N.Y.Sup. Voluntary partial payment 
of note or interest thereon will revive 
obligation after statute of limitations 
has run. Civil Practice Act, § 48.— 
United Trust Corporation v. Burgess, 
24 N.Y.S.2d 84, 175 Misc. 511. 

For voluntary partial payment of 
note or interest thereon to revive ob- 
ligation after statute of limitations has 
run, such payment must be shown by 
elear and convincing proof and appear 
to have been debtor’s deliberate, volun- 
tary act, evidencing: his intention to 
acknowledge existence of greater in- 
debtedness. Civil Practice Act, § 48. 


_-—United Trust Corporation v. Burgess, 


24 N.Y.S.2d 84, 175 Mise. 511. 

Okl. A payment made on an open ac- 
eount by a debtor, with the intention 
that such payment be applied on the 
balance then due, will set the statute 
of limitations in motion anew as to all 
items entered prior to the payment. 
12 Okl.St.Ann. § 101.—Pitts v. Walker, 
105 P.2d 760. 


§ 656 

Ark. Where attorneys of mortgagor 
received from the mortgagor a deed to 
an undivided half interest in the mort- 
gaged realty nine months before fore- 
closure suit was filed, and before it 
was determined on appeal to the Su- 
preme Court that recovery on mortgage 
notes was not barred by five year lim- 
itations because of tax payments which 
were not indorsed on the margin of 
the mortgage records where mortgages 
‘were recorded, as required by statute, 
mortgagor’s attorneys took title free 
from the lien of the mortgages. Pope’s 
Dig. §§ 8933, 9436, 9465.—Polster ‘v. 
Langley, 144 S.W. 24 1063. 

Mortgagor’s attorneys who took an 
interest. in the mortgaged 
realty had a right to rely on the face 
of mortgage record showing that recov- 
ery on mortgage notes was barred by 
five year limitations, and not showing 
that taxes had been paid so as to keep 
notes alive as to the mortgagor, and 
were not required to make inquiry 
which would have put them on notice 
that taxes had been paid. Pope’s Dig. 
§§ 8933, 9436, 9465.—Polster v. Lang- 
ley, 144 S.W. 2d 1063. 


The statute requiring agreement for 
extension of date of maturity of whole 
or part of debt or note secured by 
mortgage, to affect rights of third per- 
sons, to be indorsed on margin of rec- 
ord where such instrument is record- 
ed, means that where debt secured by 
recorded mortgage is apparently barred 
and there is no indorsement of pay- 
ment or extension agreement, mort- 
gage then, in effect, becomes an ‘“un- 
recorded mortgage’’, and the lien there- 
of is not effective against third per- 
sons. Pope’s Dig. § 9436.—Polster v. 
Langley, 144 S.W.2d 1063. 


Ark. Where a debt, secured be a 
mortgage of record, is apparently bar- 
red by statute of limitations, and no 
marginal indorsements of payments, 
keeping lien of mortgage alive, have 
been made upon mortgage record, mort- 
gage becomes, as to third parties, in ef- 
fect an unrecorded mortgage, and a 
third party may acquire title to the 


- mortgaged land unaffected by lien of 


the mortgage.—Jimerson v. Reed, 150 
S.W.2d 747. 

If one buys land upon which there is 
a mortgage, apparently barred by stat- 
ute of limitations, through failure to in- 
dorse payments on margin of mortgage 
record, purchaser is a “third party’’ as 
to the mortgage, and acquires title 
free from mortgage lien.—Jimerson yv. 
Reed, 150 S.W.2d 747. 

If one takes a second mortgage when 
lien of first mortgage is not barred by 
statute of limitations, second mortga- 
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t manent: or wallow 


- ments 


that collateral 


ft s Nea ane 
gainst first “mortgage, 


when, Peace failure. to indorse pay-. 


ents upon margin of record, first 
mortgage becomes apparently barred.— 
Jimerson v. Reed, 150 S.W.2d 747. 
If one: buys land upon which there 
is a mortgage not barred by statute of 
limitations as shown by mortgage rec- 
ord, purchaser buys subject to the 
mortgage, and may not plead statute of 
limitations if debt was not, in fact, 
barred, having been kept alive by pay- 
not entered upon mesa or 
ee 


mortgage record.—Jimerson v 
150 S.W.2d 747. 

Where purchaser bought realty from 
mortgagor at time mortgage was not 
barred by statute of limitations as 
shown by mortgage record, notwith- 
standing mortgagee’s failure to indorse 
a payment on margin of mortgage rec- 
ord, purchaser could not plead statute, 
when, through failure to indorse pay- 
ment upon margin of mortgage record, 
mortgage became apparently barred.— 
Jimerson v. Reed, 150 S.W.2d 747. 

Ga. Where attorney’s original open 
account for services rendered corpora- 
tion was within four years converted 
into a note under seal, the note was 
kept alive and could be foreclosed at 
any time before suit on the note_be- 
came barred by _ limitations. Code 
1933, § 9-618. subds. 8, 4.—Johnson vy. 
Giraud, 13 S.B.2d 365, 191 Ga. 577. 

La.App. Two mortgage notes, pre- 
scribed on their face, which were 
pledged as collateral to an envelope 
note, were prescribed, though envelope 
note was renewed from time to time 
during five-year prescription period, in 
absence of any writing on envelope 
note indicating intention of parties 
mortgage notes would 
be renewed by acknowledgment.—Peo- 
ples Bank v. Waggoner, 200 So. 28. 


§ 700° 

Ala. Where it appeared on face of 
bill by guardian that cause was barred 
by limitations, burden was on guard- 
ian to aver facts to take case out of 
statute or excuse the delay.—Spann vy. 
First Nat. Bank of Montgomery, 200 
So. 554, 240 Ala. 539. 

Cal.App. An action to recover inter- 
est allegedly accruing on bonds of rec- 
lamation district after maturity, was 
barred by 4-year limitations, where no 
facts were alleged to indicate the toll- 
ing of limitations, Code Civ.Proc. §§ 
ap? 337.—Irvine v. Gibson, 104 P.2d 


oer App. In action on note with at- 
tached power authorizing any attorney 
to appear for maker in any court of 
record and confess judgment for hold- 
er, it was not necessary or proper for 
plaintiff to state in declaration facts 
negativing running of statute of lim- 
itations at time of taking judgment 
on note by confession before court 
clerk, who is purely “ministerial offi- 
cer’, though face of note showed that. 
statute of limitations had run against 
it. Smith-Hurd Stats. c« 83, § 17.— 
N.H.2d 961, 311 


Book yv. Hwhbank, 35 
Ill.App. 312. 
Mo.App. If a petition shows on its 


face that the bar of statute of limita- 
tions has become complete, a demur- 
rer stating that fact as a ground is 
proper, and if action is such that the 
bar may be obviated by some excep- 
tion in the statute, the facts stated in 
the petition should show such excep- 
tion.— Bennett v. Metropolis Pub. Co., 
148 S.W.2d 109. 

Okl. Plaintiff, who brought action 
on open account more than three years 
after last payment was made on the 
account, was required to plead defend- 
ant’s absence from state so as to avoid 
the bar of the statute of limitations. 
12 OklSt.Ann. §§ 95, 98-—WHlectric 
Supply Co. v. Garland, 105 P.2d 758. 

§ 702 

Cal. Defendant’s demurrer pleading 
the three-year statute of limitations as 
a bar to suit to have defendant declared 
a trustee of property on ground of al- 
leged fraud was sufficient to present 
issue of law concerning application of 
bar of limitations to facts stated in 


- complaint, ay oe Se that 


-murrer failed to specify subdivisio 


statute upon which defendant relied 


Code Civ. 


as required by statute. 
458. Bainbridge. 


§§ 318, se 
Stoner, 106 P.2d 423. 3 
Cal.App. In action’ by » receiver of 


Maryland bank to enforce stockholders’ __ 


liability, bar of three-year ae 
limitations was not properly raised b 
demurrer, in absence of allegations 


complaint revealing judicial mat 


tion of the pene ixeh of stockholders’ 
liability to pay debts more than Aired | 
years 


before. Code Civ.Proc.Cal. § 3 

Md.1939, art. 11, § Ot Eospelkor 
Newhoff, 107 P.2d 956, 
opinion 111 P.2d 688. 


§ 703 
Cal. An action for fraud in the: ‘sal 
of corporate stock occurring almost 
eight years previously is barre 


sufficient facts to excuse the late 


being applicable statute of limitations, © 


before bringing of action, not- 
withstanding allegations of appoi a i 
ment of receiver more than ia Years \ 


eubsr uent 


limitations, unless the complaint p ead ty ; 


covery of the alleged fraud. —Jackson iy 


v. Master Holding Corporation, 1 
2d 673, 16 Cal.2d 824, prior, opin: ni 
95 P.2d 498. 


Cal. In action to set aside f ( 
sure sale, to quiet title to ae 
plaintiffs ‘except as to subleases in th 
hands of innocent sublessees, and 
a judgment for royalties on ground 
fraudulent misrepresentations, i 
necessary for plaintiffs to alle 
showing that the action was 
within a reasonable time after d 
ery of the fraud without unnecessary 
delay and that failure to make mea dis- 


or opinion 108 P.2d 38. 


§ 705 
D.C.Idaho. In action for damages 
sulting from conspiracy founded 
fraud, general allegations that 
constituting the fraud were not di: 


limitations preceding commencement 
action, without alleging such facts 
concealment as would prevent a per 
exercising due diligence from disco 
ing the fraud, how the fraud was 
covered, and "why 


ered sooner, were insufficient to s S 


pend running of Idaho three-yea 
ute of limitations on actions foun 
on fraud under exception thereto. 
viding for cases in which fraud 
not discovered until later. Code TI 
ho 1932, § 5-218.—Aker v. Sear 
buck & Co., 38 F.Supp. 741. 


covery under Missouri statute confe: 
ring right of action for damages 01 
certain 


er, could not 
that the complaint disclosed the righ 
of action was barred to the employee 


in his lifetime and that therefore the | 


employee’s 
to maintain the action. 


minor child had no right 
Mo.St.Ann. §§ | 


860, 3263, pp. 1136, 3371.—Childers Ve 


Bagie Picher Lead Co., 35 F.Supp. 702, 

Cal. Ordinarily, plaintiff cannot in- 
voke aid of equity for relief against 
fraud after expiration of three-year pe- 
riod of limitation for an action for 
fraud unless. plaintiff affirmatively 
pleads that he did not discover facts 
constituting the fraud until within 
three years prior to date that plaintiff 
filed complaint. Code Civ.Proc. § 338. 
—Bainbridge v. Stoner, 106 P.2d 423. 

When plaintiff attempts to invoke aid 
of equity for relief against fraud after 
expiration of three-year period of lim- 
itations for an action for fraud, an 
averment of lack of knowledge of fraud 
within the statutory period is not suf- 
ficient to satisfy plaintiff’s burden to 
affirmatively plead that he did not dis- 


ered until a time within the period ‘of 


survivors of a decedent who — 


be dismissed on gromnd: 


§ 705 


cover facts constituting fraud until 
within three years prior to date that 
plaintiff filed complaint. Code Civ.Proc. 
§ 338.—Bainbridge v. Stoner, 106 P.2d 
423. 
A complaint, in suit by minority 
stockholders against director of a min- 
ing corporation to have directur de- 
elared a trustee of mining claims for 
benefit of stockholders and corpc.'ation 
on ground that director fraudulently 
acquired title to property belonging to 
corporation in defiance of rights of 
stockholders and corporation, did not 
state a cause of action, where com- 
_ plaint was silent as to means by which 
| plaintiffs discovered that director had 
acquired corporation’s property and 
- suit was commenced more than three 
years after property was allegedly ac- 
quired by director. Code Ciyv.Proc. § 
ore bridge y. Stoner, 106 P.2d 
423. . 


Cal. A complaint for fraud in the 
- sale of stock of a holding company for 
building and loan associations was 
barred by limitations where there was 
no showing of any inquiry by plaintiff 
; even though for five years she received 
-. none of the dividends promised, and 
ewhere no explanation was offered for 
Br the absence of inquiry except the aver- 
ment that the facts were concealed and 
kept in the private files of defendants. 
—Jackson vy. Master Holding Corpora- 
tion, 108 P.2d 673, 16 Cal.2d 824, prior 
opinion 95 P.2d 498. — : 
Cal.App. Where plaintiff alleged in 
action for a decree declaring that de- 
 fendant held property in trust for ben- 
eficiaries under will on ground that he 
_ had fraudulently obtained the property 
from testatrix, that plaintiff did not 
-_. discover the fraud until November 10, 
1936, and complaint was filed on May 
"17, 1939, the action was not barred 
by three-year limitation. Code Civ. 
-~-Proe. § 338, subds. 3, 4.—Crow v. Mad- 
sen, 111 P.2d 7, rehearing granted 111 
ek 2d. 663... 
Ay ' Cal.App. The time for commencing 
an action against state may not be sus- 
- ~pended by a mere general allegation 
of ignorance of effect of statute limit- 
_* ing time within which action may be 


rah, 


ar 


brought with relation to the subject 


i, . involved.—_Yasunaga v. Stockburger, 
Pe ett Prd 34, 
_._Cal.App. A complaint, which alleged 


that checks were mailed by mortgagor 
to mortgagee for precise amount of in- 
--—s-_ terest due on note secured by mortgage, 
! and that receipts for such payments 
were mailed by mortgagee to mort- 
gagor, contained a sufficient allegation 
of facts from which a written ‘‘ac- 
knowledgment” extending limitations 
- could be found within statute provid- 
ing that no acknowledgment or prom- 
ise is sufficient evidence of a new con- 
f tract to toll limitations, unless it is in 
’ writing, signed by the party to be 
~~ + eharged. Code Civ.Proc. §§ 337,,:360.— 
Van Cauteren vy. Forger, 114 P.2d 6. 


A complaint which alleged that mort- 
gage note would have’ been barred by 
four-year statute of limitations some 

six years prior to commencement of 
-, action, but that sending of checks by 
mortgagor to mortgagee for precise 
amount of interest, together with mail- 
ing of receipts for such payments by 
. mortgagee to mortgagor, constituted a 
- written acknowledgment within statute 
extending limitations, did not show on 
its face that right to foreclose mort- 
gage had been lost, on ground that 
note was barred before acknowledgment 
was made. Code Civ.Proc. §§ 337, 360. 
—Van Cauteren v. Forger, 114 P.2d 6. 
; Cal.App. Where complaint, seeking 
to quiet title to stock in company in- 
corporated April 18, 1931, alleged that 
stock was issued by corporation to de- 
fendant under agreement between plain- 

i: tiff and defendant that defendant was 
to transfer stock to plaintiff at later 

} time, that defendant never affirmative- 
ly repudiated his trust, that in May, 
1936, defendant procured a purported 
relinquishment of plaintiff’s interest 
in stock by meang of fraud, and that 

such fraud was not discovered by 
plaintif€ until December 19, 1939, and 

the suit was commenced within a few 


"ee 
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LIMITATIONS . 


months after date which alleged 
fraud was discovered, complaint did 
not show on its face that it was barred 
by statute of limitations or. “laches’’, 
regardless of whether facts alleged con- 
stituted a voluntary or involuntary 
trust. Code Civ.Proc. § 738; Civ.Code, 
§§ 2221, 2223, 2224.—Truesdail v. Lew- 
is, 115 P.2d 218. 


Cal.App. The amended complaint, in 
an action filed in February, 1939, to 
establish a trust on land and, to com- 
pel conveyance thereof to _ plaintiff, 
showed that action was barred by five- 
year statute of limitations if regarded 
primarily as an action to compel re- 
conveyance of realty, or by four-year 
statute of limitations if regarded pri- 
marily as an action to establish a 
trust, where it was alleged that de- 
fendants had possession of realty since 
October 28, 1933, and plaintiff’s al- 
legation that deceit and fraud in re- 
pudiation of trust were not discovered 
until summer of 1938, would be dis- 
regarded, where paragraph of pleading 
immediately preceding such allegation 
alleged that defendants repudiated the 
trust, refused to reconvey, and denied 
that plaintiff had any right to income 
from land in June, 1934, Code Civ. 
Proc. §§ 318, 338, subd. 4; 843.— 
Rubinstein v. Minchin, 115 P.2d 537. 


App.D.C. A complaint for misman- 
agement and depletion of capital by re- 
ceiver of building and loan association 
against former directors who resigned 
more than three years before commence- 
ment of action was barred by limita- 
tions, where complaint contained no al- 
lfegation of concealment and admitted 
that directors neither obtained any 
advantage from wrongdoing of incor- 
porators nor intentionally did any af- 
firmative act to cause loss of funds 
paid in by certificate holders. D.C.Code 
1929, T. 24, § 341.—Peyser v. Owen, 
116 F.2d 298. . 


Ga. A count of ‘petition to cancel 
deed which was based on theory that 
deeds were never delivered to and ac- 
cepted by grantee until after grantor’s 
death was demurrable on ground of 
limitations, in absence of allegation 
whether plaintiff or defendant was in 
possession of land or that defendant 
did not enter into possession on gran- 
tor’s death and delivery of deed. Code 
1933, § 87-1410.—Hadaway v. Hada- 
way, 14 S.E.2d 874. 


Ga. A mortgagee’s petition for de- 
ficiency judgment against purchaser of 
land from mortgagor under deed which 
provided that purchaser assumed mort- 
gage debt as part payment of con- 
sideration was not demurrable as show- 
ing a bar of limitation on ground that 
notes did not recite their sealing, that 
transaction was a simple contract in 
writing, and that obligations were bar- 
red by lapse of more than six years 
from date of their execution, where 
deed was executed under seal, and al- 
though notes executed under seal did 
not contain recitals that they were 
executed under seal, mortgage was so 
executed, contained such a recital, and 
also a covenant by mortgagor for him- 
self and his heirs and assigns to pay 
notes and indebtedness and all in- 
cumbrances.—Motz vy. Alropa Corpora- 
tion; -15)'S.H20°.23'7: 


Ga. A complaint for partnership ac- 
counting filed January 26, 1939, alleg- 
ing that defendant was indebted to 
plaintiff on notes signed by partner- 
ship and payable to plaintiff on Jan- 
uary 1, 1921, and representing loans 
made by plaintiff to partnership, and 
that in 1922 the defendant took charge 
of solvent notes of partnership and ap- 
plied the proceeds to his own use and 
excluded plaintiff from partnership’s 
assets and:converted such assets to his 
own use, was not subject to dismissal 
on ground that plaintiff’s claim was 
barred by statute of limitations, in ab- 
sence of allegation as to the period 
for which the partnership was to run, 
or that partnership had been dissolved, 
or of a demand made by plaintiff on 
defendant for an accounting and a re- 
fusal thereof, or that partnership had 
been wound up, or that cessation of 
active business had taken place on any 
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particular 
15 S.E.2d 857 

Ga.App. ian 
cover from husband for medical serv- 


ices rendered in treating wife, wherein of 
husband raised defense of limitations, 


allegations as to certain checks re- 
mitted by the husband to the physician, 
bearing notation that each was paid on 
account, were proper.—Martin vy. Mayer, 
11 S.Bi2za 218: te, 
Ga.App. In action against physician 
for improper performance of operation, 
where petition was filed within two 
years from the time that patient al- 
legedly. acquired knowledge of physi- 
cian’s conduct, allegations that patient 
was prevented by her physical condi- 
tion from filing suit earlier were irrel- 
evant and immaterial, and subject to 
demurrer. Code 1933, § 3-807.—Tabor 
v. Clifton, 12 S.H.2d 137, 63 Ga.App. 


768. 

Iowa. Under the “fraudulent con- 
cealment” doctrine as respects limita- 
tions, it must be alleged that the par- 
ty against whom the cause of action 
exists did some affirmative act to con- 
ceal the cause of action and that the 
plaintiff exercised diligence to discover 
the cause of action.—Higbee v. Walsh, 
294 N.W. 597. 

Petition alleging that plaintiffs’ de- 
ceased father entered into a partner- 
ship with defendants and intrusted 
them with money for investment, that 
defendants were given complete con- 
trol, that a fiduciary relationship ex- 
isted, that defendants conspired _to- 
gether to defraud plaintiffs, and that, 
by silence and concealment for a num- 
ber of years, defendants prevented 
plaintiffs and their deceased father 
and mother from discovering the fraud, 


-~was not demurrable on ground that 


the cause of action to recover money 
which defendants allegedly withheld 
from plaintiffs was barred by limita- 
tions, where action was brought with- 
in five years from time of discovery of 
the alleged fraud. Code 1939, § 11007, 
subd. 5; §11010.—Higbee v. Walsh, 294 
N.W. 597. 


Kan. In action to recover posses- 


“sion of stock allegedly stolen by cer- 


tain of the defendants, petition, though 
construed as seeking damages for fraud, 


disclosed that action was barred by 


two-year limitation statute, where the 
alleged fraud occurred over two years 
prior to commencement of the action, 
and there was no allegation that the 
fraud had been discovered within a 
period of two years prior to the com- 
mencement of the action. Gen.St.1935. 
60-306, subd. 3.—Manka v. Martin Metal 
Mfg. Co., 113 P.2d 1041, 153 Kan. 811. 

In action to recover possession of 
stock allegedly stolen by certain of 
the defendants, petition, though con- 
strued as stating facts sufficient to 
constitute one of the defendants as a 
trustee for the true owner of the stock, 
disclosed that the action was barred 
by two-year limitations, where the 
petition showed that the alleged trust 
was repudiated over two years before 
the action was commenced. Gen.St. 
1935, 60-306, subd. 3.—Manka v. Mar- 
tin Metal Mfg. Co., 113 P.2d 1041, 153 
Kan. 811. 


Mo. Petition alleging decedent’s 
promise to make plaintiff adopted 
daughter and heir and failure to do so, 
suit by plaintiff to establish heirship, 
admission by defendant administrator 
that plaintiff was entitled to a de- 
eree, misrepresentation of estate’s as- 
sets, inducement to accept $5,000 as. 
plaintiff’s share and fraudulent pro- 
curement of dismissal of plaintiff’s pe- 
tition, discovery nine years later of such 


fraud and filing of suit while estate 


was still open with prayer for relief 
showed that cause of action alleged 
was for “fraud and deceit” and _ suit 
was properly instituted within 
years after discovery of fraud. 

St.1939, § 1014; Mo.St.Ann. § 862, p. 
1143.—Foster v. Petree, 149 S.W.2d 
851, transferred 141 S.W.2d 131. 


Under statute of limitations relating 


to fraud and discovery thereof, plain- 
tiff’s pleading must have full averments 
about the discovery of the fraud and 
why it was not discovered earlier. 


five, 


date—Gober y. Burroug Ss, 
In suit by physician to re- | 
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P “yunning of stat- 


limitations 
d, facts must be alleged suflicient 


actual knowledge obtaining at the con- 
summation of agreement, and for that 
purpose something further must be 
shown than a general allegation of ig- 
norance at one time and of subsequent 
knowledge at another. Mo.St.Ann. 
862, p. 1143.—Siler y, Kessinger, 149 
S.W.2d 890. 

. In action to recover money allegedly 
procured by fraudulent representation 
by defendant that he held a valid trust, 


deed on land owned by plaintiffs, al- . 


legations, that plaintiffs found such 
a deed of record and did not until 
within five years before commencing 
action, learn facts showing that there 
was no valid trust deed on land at 
the time, were insufficient under stat- 
ute to toll the five-year statute of 


limitations, in the absence of allega- 
- tions of ‘facts of how fraud was dis- 


covered and what the facts were which 
plaintiffs did not know when money 
was paid .for release of invalid deed, 
and where no showing of due diligence 
to discover fraud was made except al- 
legation that plaintiffs demanded sur- 
render of trust deed after payment, 
which was refused. Mo.St.Ann, § ae 


p. 1143.—Siler v. Kessinger, 149 
W.2d 890. 
-N.Y.App.Div. In action to set aside 


deed and to restrain the enforcement 
of a contract, where complaint, in- 
cluding contract which was made a 
part thereof, did not successfully plead 
possession in plaintiffs, but showed 
that defendants had been in continu- 
ous possession for about 43 years, the 
statute of limitations was a_bar.— 


Riverdale Cemetery Ass’n of Niagara 


Falls _v. St. Mary’s Roman Catholic 
Church Soc. of Niagara Falls, 25 N.Y. 
$.2d 151, 261 App.Div. 883, denying 


appeal 24 N.Y.S.2d 135, 260 App.Div..- 
4. ; 


Okl. In action on open account, a 
eredit appearing on the account at- 
tached to the petition in conformity 
with statute dealing with pleading an 
instrument for payment of money was 
equivalent to a direct allegation that 
the credit represented a payment made 
by the debtor with the intention that it 
be applied on the balance then due. 
12 Okl.St.Ann. § 301.—Pitts v. Walker, 
105 P.2d 760. 


Tex.Civy.App. In action for negligent 
delay in procuring issuance and serv- 
ice of process in action on a _ note, 
where petition alleged that negligence 
oceurred prior to September 10, 1934, 
and showed that damage suit must 
have been commenced after March 9, 
1939, petition affirmatively showed that 
damage suit was barred by two-year 
statute of limitations, regardless of 
whether file marks upon pleading could 
be considered in that connection. Rev. 
S$t.1925, art. 5526.—Crawford y. Davis, 
148 S.W.2d 905. 


Tex.Civ.App. In action for negligent 
delay in procuring issuance and service 
of process in action on a note, allega- 
tion that plaintiff did not know that 
defendant had been guilty of negli- 
gence so as to bar action on note until 
within two years before commencing 
damage suit, when it was so adjudi- 
eated by Court of Civil Appeals in re- 
versing district court’s judgment, did 
not allege facts sufficient to toll the 
running of limitations or to show an 
“estoppel” of defendant from urging 
bar of limitations in absence of allega- 
tion of fraud or concealment. Rev.St. 
1925, art. 5526.—Crawford v. Davis, 148 
$.W.2d 905. 

Tex.Civ.-App. Even if defendant’s let- 
ter to plaintiff stating amount owing 
to plaintiff as shown by defendant’s 
records contained an implied expression 
of willingness to pay debt, letter did 
not constitute an acknowledgment re- 
moving claim from operation of statute 
of limitations, where there was no ad- 
mission of correctness of defendant’s 
records, implied promise, if any, was 


against action for 


relieve plaintiff of presumption of 


0 te: 
d plaintiff did not plea 
it condition had been met. Ver- 
non’s Ann.Civ.St. arts. 5526, 5539.— 
yes v. Riggs Optical Co., 149 S.W.2d 


Tex.Civ.App. In action for debt, a 
new promise which is relied upon to 
avoid plea of limitation, whether made 
before or after the bar is complete, 
constitutes the ‘cause of action’ and 
must be declared upon for a recovery. 
—Sharp v. Frizzell, 153 S.W.2d 543. 

Utah. A judgment  creditor’s suit 
against debtor and a corporation to set 
aside, for alleged fraud, debtor’s as- 
signment to corporation of debtor’s in- 
terest in land, was not barred by three- 
year statute of limitations, where as- 
signment was made on October 4, 1930, 
and suit was filed on July 9, 1935, and 
evidence was conflicting as to whether 
ereditor or his privies knew or should 
have known of assignment, and exact 
method and time of notification were 
not alleged. Rev.St.1933, 104-2-24.— 
Nielson v. Smith, 107 P.2d 158. 
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Cal.App. Where second count of 
complaint was in form of common 
count for money had and received, and 
bar of statute of limitations did not 
affirmatively appear on face of count, 
the bar of the statute could not be 
raised by demurrer.—Kavanagh  v. 
Wade, 108 P.2d 475. 

Ga. Where a suit for recovery of 
land by equitable owners’ thereof 
against executor and devisees of de- 
ceased holder of security interest there- 
in was not subject to any four-year 
statute of limitations, a demurrer, 
which relied only on a four-year period 
of limitations, and made no reference 
to any statute providing a different 
period, was properly overruled. Code, 
§§ 3-706, 3-711, 3-1002, 3-1003.—Smith 
v. Aldridge, 15 S.H.2d 430. 

Ky. Generally, limitations to be 
available must be pleaded and or- 
dinarily cannot be raised by demurrer. 
—Finch’s Bx’r v. Hopewell, 148 S.W.2d 
345, 285 Ky. 495. 

N.C. Unless statutes of limitation 
are annexed to the cause of action 


-itself, the bar of limitation must be 


specifically pleaded in order to be 
available as a defense and may not be 
raised by demurrer or by preliminary 
motion to dismiss.—Marshall Motor Co. 
v. Universal Credit Co., 13 S.H.2d 230, 
219 N.C. 199. 


Pa.Com.Pl. In an action by a sub- 
contractor against the surety company 
of the principal contractor, the defend- 
ant filed an affidavit of defense raising 
a question of law alleging that certain 
exhibits attached to the statement of 
elaim show that the suit was not 
brought within one year from the date 
the cause of action accrued, as required 
by Sec. 11 of the Act of 1935 P.L. 452, 
as amended, 71 P.S. §.1707—11. The 
plaintiff contended that the ad dam- 
num clause of the statement of claim 
sets forth that interest is due from 
March 31, 1939, and that, therefore, the 
cause of action did not arise until that 
date which was within one year of the 
institution of the case, and that the 
question of the statute of limitations 
must be set forth in an answer on 
the merits. Held, that the question of 
the statute of limitations should be 
raised in the answer to the merits, and 
that, therefore, the affidavit of defense 
raising a question of law must be over- 
ruled.—Southern Fireproofing Co. v. U. 
S. Fidelity & Guaranty Co. of Balti- 
more, Maryland, 41 D. & C. 489, 50 
Dauph. 420. 

Tex.Civ.App. Generally, laches, stale 
demand, and limitations are matters 
which may not be reached by a gener- 
al demurrer, and by statute the law 
of limitations is made available in a 
suit only by a defensive plea. Rev. 
St.1925, art. 5540.—Patterson v. Shell 
Petroleum Corporation, 143 S.W.2d 208. 
Error dismissed, judgment correct. 

Tex.Civ.App. The defense of limita- 
tions is “waived” if it is not interposed 
by a demurrer or plea.—Berdoll v. Ber- 
doll, 145 S.W.2d 227, error dismissed. 


was a guardian and it was not allege 
that any claim was ever filed with the 
bank commissioner and no matter was 
alleged in complaint showing or giving © 
any reason why such claim was not so — 
filed or why bar of the statute of limi- 
tations did not attach, demurrer — 
complaint was sufficient to raise que: 
tion of limitations. Acts 1913, p. fone 
0, 


§ 54, as amended by Acts 1923, p. 5 
§ 5; Pope’s' Dig. § 768.—Hop 
American Bonding Co., 143 S.W.2d 
200 Ark. 1158. ae 
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Cal.App. Where a complaint sho 
on its face that the cause of acti 
would ordinarily be barred by li 
tions, a special demurrer on 
ground should be sustained unless 
cumstances are also alleged which 
ee statute.—Irvine v. Gibson, 104 


P.2d 688. 


_Fla. A covenant in a mortgage p 
viding that mortgagor would pay 
payable by virtue of notes secure 
mortgage was not an unconditional | 
dependent covenant to pay the de 
but was an agreement to be bound as 
far as the notes would bind the mak- 
ers, and a declaration in action on cov- 
enant showing on its face that notes 
were barred by limitations was demu 
rable, since any defense applica 
to notes was a defense against er 
forcement of covenant.—Alropa Corp 
ration v. McNamee, 197 So. 514, 
Fla. 785. sO 933 

Fla. Count of second amended d 
laration, filed March 1, 1940, whic 
alleged wrongful discharge on April 
22, 1935, showed on its face that lim 
itationg had run, and was demurrabl 
—Dee v. Southern Brewing Co., 1 
2a 562.” ke 

Ga. Where according to allegati 
suit was filed within seven years afte 
notice of adverse claim, and petit 
did not show any kind of gift, right 
action by brother of deceased grantor 
to cancel deed to grantor’s half sister 
did not appear to be barred either — 
by limitation or by “laches”, and count 
stating cause of action based on theor 
of implied trust was not demurrabl 
Code 1933, §§ 48-107, 108-106—Hads 
way v. Hadaway, 14 §.H.2d 874. 

Ga. Where pleadings on their , face 
show that a suit is barred by the stat- 
ute of limitations, the defense of limita- 
tions can be taken advantage of by de- 
murrer, but such demurrer must 
pressly set outa reliance on the statut 
—Smith y. Aldridge, 15 S.H.2d 430. 


Ill. The statute of limitations can- — 
not be raised by demurrer or motion 
to strike unless it affirmatively ap- 
pears from the pleadings attacked that 
the cause of action is barred by the 
particular section of the limitations a 
being interposed as a defense. Smith-_ 
Hurd Stats. c. 83, §§ 16, 17.—Burnett — 
v. West Madison State Bank, 31 N.E. 
2d 776, 375 Ill. 402, reversing 26 N.E. 
2d 881, 305 Ill.App. 113. 


Iowa. Before demurrer to petition 
could be sustained on-ground that ac- ~ 
tion was barred by limitations, it must 
appear from the petition that cause was 
barred by limitations. Code 1939, § 
11007, subd. 5;.§ 11141, subd. 6.— 
Wright v. Iowa Southern Utilities Co., 
298 N.W. 790, 230 Iowa 8388, followed i 
in .298 N.W. 794, 230 Iowa 844. IK 
Minn. Where facts pleaded in com- W] 

; 
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plaint show cause to be barred by stat- 
ute of limitations and no facts are 
shown to forestall its operation, de- 
murrer to complaint should be sus- 
tained.—Parsons v. Town of New Can- 
ada, 295 N.W. 907. 

Mo.App. If a petition shows on its 
face that the bar of statute of limita- 
tions has become complete, a demurrer 
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stating that fact as a ground is proper, 
and if action is such that the bar may 
be obviated by some exception in the 
% statute, the facts stated in the petition 
ie should show such exception.—Bennett 

. Vv. Metropolis Pub. Co., 148 S.W.2d 109. 

N.D. Defense of limitations could not 
be raised by demurrer in suit to have 
conveyances of realty and transfers of 
personalty set aside on ground that 
they were fraudulent as to creditors, 
even though the fact that the statutory 
period has elapsed was apparent on 
the face of the complaint. Comp.Laws 

19138, § 7358.—Gilbertson v. Volden, 299 

N.W. 250. 

Okl. Where petition in personal in- 
jury action under the Federal Em- 
ployers’ Liability Act showed on its 

face that the right to maintain the 
action was barred by limitations, a de- 
murrer thereto was properly sustained. 
Federal Employers’ Liability Act, 45 

U.S.C.A. §§ 51-59.—Moore v. Atchison, 
Perse TAs 9, ob. Rs Co. 104° P.2d 236. 

_ Okl. Where petition shows on its 
face that the action on which recovery 
‘is sought is barred by limitations, a 
demurrer thereto may be properly sus- 
_ tained.—Sartin vy. Moran-Buckner Co., 
— 114 P.2d 938. 

Tex.Civ.App. In determining whether 
petition ‘shows affirmatively that cause 
of action is barred by statute of lim- 
 itations, court may look to the ‘‘file 
marks’ upon the pleadings and the 
contents thereof, including superseded 
- pleadings.—Crawford v. Davis, 148 S. 
—W.2d 905. — 
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Ga. Where pleadings on their face 
show that a suit is barred by the stat- 
ute of limitations, the defense of limi- 
, tations can be taken advantage of by 
demurrer, but such demurrer must ex- 
__ pressly set out a reliance on the stat- 
 -ute—Smith y. Aldridge, 15 S.H.2d 430. 
 Ga.App. The proper method of rais- 
’ ing the bar of limitations is by special 
plea or by special demurrer. Code 
1933, § 8-706.—Underwood v. American 
--- Book Co., 12 §.H.2d 467. 
Spe § 714 
- Ga.App. In suit on open account, 
where defendant did not raise bar of 
limitations before verdict and judgment 
= |e by special plea, special demurrer or 
otherwise, he waived his rights by im- 
plication and judgment against him 
‘was good. Code 1933, § 3-706.—Under- 
wood v. American Book Co., 12 S.H.2d 
467. 
pas § 715. 
—  €.C.A.Ky. Where action was barred 
~~~ by limitation, judgment dismissing the 
--—-—*ébill on motion for judgment on the 
- pleadings was proper. Federal Rules 
of Civil Procedure, rule 12(c), 28 U.S. 
CA. following section 728¢c.—Craig v. 
. Western & Southern Indemnity Co., 119 
~ F.2d 591. 
D.C.Cal. Under federal rule, the de- 
fenses of laches. stale demands, stat- 
ute of limitations, and pendency of an- 
other action cannot be asserted by 
motion to dismiss, but should be set 
forth affirmatively in defendant’s an- 
swer. Federal Rules of Civil Proce- 
dure, rules 8(c), 12(b), 28 U.S.C.A. fol- 
lowing section 723¢e.—Dirk Ter Haar v. 
; Eeaboara Oil Co, of Delaware, 1 F.R.D. 


Il. The statute of limitations can- 
not be raised by.demurrer or motion 
to strike unless it affirmatively ap- 
pears from the pleadings attacked that 
the cause of action is barred by the 


Be particular section of the limitations 
1) act being interposed as a_ defense. 
ei, Smith-Hurd Stats. c. 83, §§ 16, 17.— 
ES Burnett v. West Madison State Bank, 
" 31 N.H.2d 776, 375 Ill. 402, reversing 
oh 26 N.H.2d 881, 305 Ill.App. 113. 
rs In action to enforce bank stockhold- 
ers’ constitutional liability, wherein 


complaint alleged that plaintiff was a 
depositor of the bank, motion to strike 
the complaint and dismiss the action 
did not properly raise the five-year 
statute of limitations ag a defense, 
since it could not be assumed that 
plaintiff became a creditor by parol 
contract or that cause of action was a 
“civil action not otherwise provided 
for’ within such statute. Smith-Hurd 


LIMITATIONS OF ACTIONS 


Stats. ec. 83, §§ 16, 17; Smith-Hurd 
Stats.Const. “art. 11, § 6—Burnett v. 
West Madison State Bank, 31 N.#.2d 
776, 375-Tll: 402, reversing 26 N.H. 
2d 881, 305 Ill.App. 113. 

Mich. The defendant, by entering a 
general appearance, submitted herself 
to jurisdiction of the court and waived 
all jurisdictional questions, but she did 
not ‘waive’ the defense of statute of 
limitations, which defense was properly 
raised by a motion to dismiss the ac- 
tion.—Kruizenga y. Fuller, 299 N.W. 
787, 299 Mich. 9. 

Minn. Where facts pleaded in com- 
plaint and reply showed that case was 
within statute of limitations and noth- 
ing was shown to forestall its opera- 
tion, judgment on pleadings for de- 
fendant could be granted.—Parsons Y. 
Town of New Canada, 295 N.W. 909. 

N.Y.App.Div. In action against pub- 
lisher of book for libel, where allega- 
tions of affidavits supporting motion to 
dismiss complaint as barred by statute 
of limitations are as consistent with 
four separate publications of book as 
with single publication followed by 
continuous sales supplied by four suc- 
cessive printings of book, it is impossi- 
ble to determine from such allegations 
whether statute applies, and motion 
should be denied.—Heymann y, Dodd 
Mead & Co., 23 N.Y.S.2d 441, 260 App. 
Div.. 573, reversing 20 N.Y.S.2d 483, 
174 Mise. 187. 


N.Y.App.Div. In employee’s. action 
for injuries sustained by contracting 
pneumoconiosis, verdict for plaintiff 
was contrary to weight of evidence, 
and dismissal was required where cause 
of action was barred by six year stat- 
ute of limitations. Civil Practice Act, 
§ 48.—Paradiso vy. U. 8. Gypsum Co., 
23 N.Y.S.2d 483. 

N.Y.App.Div. Causes of action as- 
serted by trustee in bankruptcy subse- 
quent to June 1, 1937, based on alleged 
breach on May 20, 1929, of contract to 
buy stock from debtor were properly 
dismissed on ground that they were 
barred by the statute of limitations.— 
Warthman v. Manufacturers Trust Co., 
25 N.Y.S.2d 361. l 

N.Y.App.Div. In passing on motion 
to dismiss particular cause of action 


on ground that it was barred by limi-.- 


tations, court drew the most favorable 
inference from the complaint.—Gold- 
stein v. Schachne, 25 N.Y.S.2d 445, 261 
App.Div. 922. 


N.Y.Sup. On motion to dismiss cause 
of action to enforce alleged constructive 
trust in land, where a substantial dis- 
pute as to the application of the statute 
of limitations existed, trial of the is- 
sue was necessary. Rules of Civil 
Practice, Rules 106, 107.—Rogers y. 
Rogers, 22 N.Y.S.2d 659, 174 Mise. 841. 

N.C. Unless statutes of limitation are 
annexed to the cause ‘of action itself, 
the bar of limitation must be specifical- 
ly pleaded in order to be available as 
a defense and may not be raised by de- 
murrer or by preliminary motion to 
dismiss.—Marshall Motor Co. v. Uni- 
wengey Cedi Co., 18 8.H.2d 230, 219 N. 
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Pa.Com.Pl. Since there is, under 
section 514 of the Business Corporation 
Law, 15 P.S. § 2852-514, no right of ac- 
tion to recover wages due by a corpora- 
tion from its shareholders unless the 
claim is asserted within six months aft- 
er the wages became due, the defense 
that such an action was not instituted 
within the required period may be 
raised by affidavit of defense raising 
ane Oa of law.—Reich vy. Zeigler, 39 

Tex. A special exception stating that 
it appeared from petition, despite-let- 
ter from defendant relied on to toll 
statute of limitations, that plaintiff’s 
action on note accrued more than four 
years before commencement of action 
and that it was barred did not show 
affirmatively that cause of action was 
barred and was not sufficient to con- 
stitute a plea of limitation, and in 
absence of such a plea, which should 
have. been specially made, judgment 
could be properly entered on the note, 
Vernon’s Ann.Ciy.St, art. 6540.—Tri- 


ae { i es os > 
State Ass'n of Credit \Men v. Hinson, 
ie $.W.2d 881, reversing 117 S.W.2d 
158. ; io 


3.7193 ; 

Cal.Super. Whether retailer paid use 
tax after state’s proceedings to col- 
lect tax were barred by limitations, so 
that retailer should not be entitled to 
recover tax from buyers, would not 
be considered, where buyers’ answers 
failed to plead such facts as a defense. 
St.1935, pp. 1297 et seq., 1310, and p. 
1305, §§ 1 et seq., 28, and §\ 20, as 
amended by St.1939, p. 2162, § 10— 
Brandtjen & Kluge v. Fincher, 111 P. 
2d 979. 

IlLApp. The bar of cause of action 
at law by limitation cannot be taken 


‘advantage of by defendant not relying 


thereon as defense by pleading it spe- 
cially, though it appears .on face of 
declaration, as plaintiff is not required 
to negative such defense in declaration. 
Smith-Hurd Stats. c. 83, § 17—Book v. 
Bwbank, 35 N.H.2d 961, 311 Ill.App. 
312. i 

Kan. Where petition does not show 
on its face that action is barred by 
statute of limitations, defense of stat- 
ute must be pleaded in the answer.— 
West v. Sims, 109 P.2d 479,153 Kan, 
248 


Ky. Generally, limitations to be 
available must be pleaded and ordinar- 
ily cannot be raised by demurrer.— 
Finch’s Ex’r v. Hopewell, 148 S.W.2d 
845, 285 Ky. 495. ; 

Ky. Statutes of limitation of gen- 
eral application create no rights, extin- 
guish no rights, but merely deny the 
remedy where the statute is pleaded, 
and unless bar of remedy is pleaded, 
the right of action will prevail.—Un- 
employment Compensation Commission 
of Kentucky v. Consolidation Coal Co., 
152, S.W.2da 971, 287 Ky. 330. 

Mont. Generally, the plaintiff, under 
a general denial in his reply, cannot 
submit evidence of, and is not entitled 
to an instruction involving, matters of 
avoidance of bar of statute of limita- 
tions, but the general rule is subject to 
some exceptions.—Girson y. Girson, 114 
P.2d 274, 

N.J.Ch. A complainant wishing to 
avail himself of plea of statute of limi- 
tations to defense of set-off must do so 
affirmatively by way of special replica- 
tion.—_Solimine v. Hollander, 16 d 
208, 128 N.J.Hq. 228. 

N.Y.Sur, Defense that a claim is 
barred by limitations must be pleaded 
by debtor in order to be available, and, 
in event of action on obligations, other- 
wise barred by limitations, failure to 
plead statute of limitations will result 
in making obligations enforceable.—In 
re Ewald’s Estate, 22 N.Y.S.2d 299, 174 
Mise. 939. 

8.C. Defendant could not avail him- 
self of the 6-year statute of limita- 
tions as a defense, where defendant 
did not attempt to plead the statute 
in his answer and merely invoked the 
statute in argument at trial before 
referee, and, presumably, in argument 
before circuit judge. Code 1932, § 
356.—Karres v. Pappas, 10 S.H.2d 15. 
194 S.C. 512. 


Tex. Under statutes requiring plead- 
ings to be in writing signed by party 
or his attorney and to be filed with 
clerk and requiring law of limitation 
to be specifically set forth by party 
who invokes it as a defense in his an- 
swer, defense of limitations should ap- 
pear by record to have been actually 
filed in action on note, and disposition 
of case could not be controlled by a 
mere declaration by the trial court that 
parties tried case on an assumption 
that limitation had been pleaded. Ver- 
non’s Ann.Ciy.St. art. 1997, subd. 4; 
art. 5540.—Tri-State Ass’n of Credit 
Men v., Hinson, 144 S.W.2d 881, re- 
versing 117 S.W.2d 158. 

Tex.Civ.App. Generally, laches, stale 
demand, and limitations are matters 
which may not be reached by a gen- 
eral demurrer, and by statute the law 
of limitations is made available in a 
suit only by a defensive plea. Rey.St, 
1925, art. 5540.—Patterson v. Shell Pe- 
troleum Corporation, 143 S.W.2d 208. 
Error dismissed, judgment correct, 


\ 


Wye. Ge 
of statute of limitations is not neces- 
right or title—Stryker v, Rasch, 113 
Ee 963, denying rehearing 112 P.2d 

Wyo. Ordinarily the claim that a 
cause of action is barred by the stat- 
utes of limitation must be specially 
pleaded.—Stryker v. Rasch, 113 P.2d 

968, denying rehearing 112 P.2d 570. 
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Pa.Com.Pl. The statute of limita- 
tions must be pleaded in bar of a 
claim. It is not a defense of which 
the court will take judicial notice, nor 

- will a demurrer to a statement or 

- question of law in lieu of a demurrer, 
, be sustained because the statement on 
its face, shows a claim over six years 
‘old.—_Southern Fireproofing Co. v. U. 
‘S§. Fidelity & Guaranty Co. of Balti- 

more, Maryland, ‘41 D. & C. 489, 50 
Dauph, 420. 3 

§ 720 


Cal.App. In action to enforce lia- 
bility of stockholders of Maryland 
bank, where allegations showed that 

A action was founded upon particular 
im. court order, contention that time to 


- commence action began to run from 
4 date of some other order or adjudica- 
tion, as respects limitations, should be 
raised by affirmative defense, and plain- 
tiff was not required to make his com- 
plaint more certain to reveal that his 
cause of action was barred. Code Civ. 
Proe.Cal. § 359; Code Md.1939, art. 11, 

; § 97.—Hospelhorn v. Newhoff, 107 P.2d 
5 956, subsequent opinion 111 P.2d 688. 
/ _Ga.App. In suit on open account, 

where defendant did not raise bar of 
limitations before verdict and judgment 
by special plea, special demurrer or 
otherwise, he waived his rights by im- 
plication and judgment against him 
was good. Code 1933, § 3-706.—Under- 

; nae vy. American Book Co., 12 S.H.2d 
eo Ga.App. The proper method of rais- 
ing the bar of limitations is by special 
plea or by special demurrer. Code 
1933, § 3-706.—Underwood v. American 
Book Co., 12 §.H.2d 467. 

Minn. Ordinarily, defense of statute 
of limitations is an “affirmative de- 
fense’”’ that should be specially pleaded. 
—Parsons v. Town of New Canada, 295 
N.W. 907. 


N.C. Unless statutes of limitation are 

annexed to the cause of action itself, 

a the bar of limitation must be specifical- 

4 ly pleaded in order to be available as a 

i defense and may not be raised by de- 

murrer or by preliminary motion to 

dismiss.—Marshall Motor Co. 

eran gee Co., 13 S.H.2d 230, 219 N. 
Cri198: 


Ohio App. The statute of limitations 
is waived unless pleaded. Gen.Code, § 
11218.—Tonio y. Lett & Co. of Indiana, 
29 N.H.2d 814, 65 Ohio App. 304. 

Or. The defense of statute of limita- 
tions is ‘waived’ by failure to plead 
it—Darling y. Christensen, 109 P.2d 
585 


‘Tex.Civ.App. The defense of limita- 
tions is “waived” if it is not interposed 
by a demurrer or plea.—Berdoll v. Ber- 
doll, 145 S.W.2d 227. 

In suit by wife for divorce and to 
adjudicate respective property rights of 
parties, wherein wife sought to have 
title and possession of property, which 
had been inherited from her father 
after her marriage, and which had been 
conveyed to wife and husband jointly, 
awarded to her as her separate prop- 
erty on ground that she did not au- 
thorize the conveyance to herself and 
her husband, the husband, not having 
plead limitation against cause of action 
to have conveyance to him set aside, 
“waived” limitation as a defense, and 
eould not urge such defense for first 
time on appeal. Rev.St.1925, art, 5529. 
—Berdoll v. Berdoll, 145 S.W.2d 227, 
error dismissed. : 

Wyo. Since the statute of limitations 
must be pleaded because it is an af- 
firmative defense and because a debt is 


s’ which n 
Estate, se 
210. rt y iy i 

Generally affirmative defense 


sary where the statute extinguishes the © 


v. Uni-, 


et Dp limitations is a 
privilege 


- § 724 

La, A 
notes held by creditors of the succes- 
sions of a deceased husband and wife 
was a “special plea” which should have 
been filed when administrator’s sale 
was applied for and not collaterally 
after completion of trial of suit attack- 
ing administration and sale.—Kelley y. 
Kelley, 3 So.2d 641, 198 La. 388. 

§ 726 

C.C,A.Miss. In switchman’s action 
against railroad for damages for 
wrongful discharge contrary to con- 
tract between railroad and trainmen’s 
union, plea of three years’ statute of 
limitation should not have been strick- 
en on demurrer where it was not ap- 
parent from petition that switchman’s 
contract of employment was wholly 
provable in writing. Code Miss.1930, § 
2299; Railway Labor Act as amended, 
45 U.S.C.A. § 151 et seq.—lIllinois Cent. 
R. Co. v. Moore, 112 F.2d. 959. 

Ala, Where defendant’s pleas of set- 
off in action of assumpsit on an ac- 
eount stated alleged that assignment of 
an account by third party to defend- 
ant, which account was subject of pleas, 
was made on date on which account 
sued on was alleged to have been stat- 
ed, plaintiff’s replication, asserting that 
at such time alleged claim of third 
party against plaintiff was barred by 
limitations, was good. Code 1923, § 
10177.—Barber v. Martin, 200 So. 787. 
240 Ala. 656. 


§ 727 

Wyo. Where plaintiff alleged that he 
acquired title by adverse possession 
during period of ten years and that 
mortgagee was barred from asserting 
whatever rights he had by reason of 
not asserting them during that period, 
plaintiff's failure to plead specifically 
that foreclosure of mortgage was 
barred pursuant to the statute did not 
deprive him of right to rely on the 
statute, Rev.St.1931, §§ 89-406, 89-408, 
89-409.—Stryker v. Rasch, 113 P.2d 963, 
denying rehearing 112 P.2d 570. 

, § 732 

Cal. In action to recover an interest 
in property held by trustee of a vol- 
untary trust, denial of request by 
trustee, made at close of plaintiff's 
ease, for amendment of answer to in- 
clude defense of statute of limitations 
was within trial court’s reasonable dis- 
cretion. Code Civ.Proec: § 337, subd. 1, 
a § 343.—Steiner vy. Amsel, 112 P.2d 


In action to recover an interest in 
property held by trustee of a voluntary 
trust, denial of trustee’s request to 
amend its answer by including defense 
of statute of limitations was not an 
abuse of discretion, where trustee was 
not a personal representative of either 
deceased trustor or his wife, and trus- 
tee’s duty was to protect property for 
owners thereof. Code Civ.Proc. SIs 
subd. 1, and § 343.—Steiner y. Amsel, 
112 eR dit 635. : 

§ 740 

Tex.Civ.App. Where first amended 
original petition was subject to special 
exceptions that it affirmatively showed 
that cause of action was barred by 
two-year statute of limitations, such 
defect could not be cured by allega- 
tions in first supplemental petition, 
which was a pleading of a subsequent 
class. Rey.St.1925, art. 5526:—Craw- 
ford v. Davis, 148 S.W.2d 905. 

§ 745%) 

N.C. Where defendants’ plea, in bar 
in attorney’s action for compensation 
for services rendered in 21 different 
transactions and in a ‘certain action, 
that attorney’s claim was barred by 
limitations, did not extend to the whole 
elaim but only to the claim for services 
rendered in such action, plea in bar, if 
sustained, would not defeat attorney’s 
elaim in its entirety. C.S. 442,— 
Grimes v. Beaufort County 10 S.E.2d 
640, 218 N.C. 164. 


tion, the right to 


plea of prescription attacking 


-ciary relationship 


_ Tenn.App. In suit under Dec 
Judgment Act for construction of lai 
guage in a deed and to determin 
rights of parties thereunder, refusal to 
permit defendants to amend answers to — 
plead ten-year statute of limitations 
after proof had been taken was not er- 
ror, since statute would not have ap- — 
plied. Code 1932, § 8835 et seq.; Code 

1938, §§ 8590, 8592.—Clarke v. Walk jbo 
150 S.W.2d 1082. 


§ 747 ave 
D.C.La. In tort action, plaintiffs wh: 
did not plead facts making applicab 
Mississippi statute tolling runnin, 
limitations during defendant’s a 
from state, were not entitled to. 
voke the statute. Code Miss.1930, 


6 


{ (u 


§ 756 a, 
Cal.App. Where customer’s a 


for breach of contract governed — 
four-year statute which does not st 
to run until breach and that bre 
did not occur until refusal becaus 
will be presumed, in absence of ¢ 


livery to customer, where customer did — 
not allege and prove that broker could 
deliver similar stock, and complaint — 
contained no other allegations ¢ 
tial to support a cause of action ba 
on theory sought to be invoked, si 
the law does not recognize such a 


sumption. Code Civ.Proc, § 338, su 

3.—Coy v. E. F. Hutton & Co., 112 

2d_639. Rae es) 
Cal.App. In action to set aside 


fraudulent transfers by creditor whose 
judgment was secured more than thre 
years before filing of action, it is neces- 
sary to allege and prove when he first 
discovered fraud or times and cirew: 
stances under which facts in that e¢ 


a a 


In action to set aside fraudulent ¢01 
veyances where defendants alleged t 
action was barred by limitations, t 
burden was on plaintiff to allege an 
prove necessary facts to show that ac- 
tion was not barred. Code Civ.Pro 
838, subd. 4.—Richardson vy. Mi 
113) P20-916: * 
Iowa. Where a confidential or fid 
is present, the r 
quirement that affirmative acts of co 
cealment of fraud be alleged and pro 
en in action against the one guilty 


of limitations, is supplied by mere 
lence, and the requirement of diligence 
in discovering the fraud complained of | 
is greatly relaxed. Code 1939, § 11007, 
subd. 5; § 11010.—Higbee vy. Wals 
294 N.W. 597. ae 

Mo.App. To avoid running of the - 
statute of limitations against action 
for fraud, it may be shown that some ~— 
artifice was used to prevent defrauded — 
party from making investigation re- — 
garding the fraud, or it must be shown ~ 
that defrauded party was prevented 
from inquiring about particular acts 
of concealment, and such facts, in or- 
der to be proved, must have been 
pleaded. Mo.St.Ann. § 862, p. 1143.— 
Siler v. Kessinger, 149 S.W.2d 890. 

To avoid the running of the statute 
of limitations against action for fraud 
on the basis of fraudulent concealment, 
the circumstances of the discovery o 
the fraud must be fully pleaded and 
proved, and the delay in making such 
discovery shown to be consistent with 


the requisite diligence. Mo.St.Ann, § 
862, p. 1143.—Siler v. Kessinger, 149 
S.W.2d 890. 


Tex.Civ.App. In trespass to try title 
where defendants specifically plead vari- 


a ae 


'§ 760 
ous statutes of limitation as a bar to 
ag recovery by plaintiffs, and no pleas of 
oF : disability of any kind tolling statutes 
: of limitation were set up by plaintiffs, 
laintiffs could not avail themselves of 
acts showing that they were within 
exceptions to statutes of limitation. 
a Rey.St.1925, art. 5538—Wixom  v. 
S Bowers, 152 eee 896, error refused. 
60. 


La.App. In action on note, wherein 
defendants did not deny the payments 
on the’ note on dates alleged in the 
petition, but merely asserted improper 
j apportionment on total indebtedness of 
last payment, plaintiff’s allegations of 
; credits, except as to amount listed 
under last-named date, were deemed 
admitted, and evidence to prove such 
-eredits was unnecessary, to establish 
interruption of running of prescription 
against notes. Civ.Code, art. 3540; Act 


No. 157 of 1912, as amended by Act 
CaN pe eee 1926.—Glass v. Holomon, 197 
ree “SO. f 


: § 763 
Alaska. Where mortgage contained 
no seal or any reference thereto, the 
mortgage could not by implication be 
presumed to be a “sealed instrument” 
so as to entitle mortgagee to maintain 
foreclosure action after expiration of 
--«-8ix year limitation period and before 
expiration of ten year limitation peri- 
od. Comp.Laws 19338, § 2860; § 3355, 
subd. 2; § 3356, subd. 1.—Carklin v. 
Grigsby, 9 Alaska $78. 
A La.App. The acknowledgment of 
_. dentist’s bill fourteen years after den- 
tal work was done, by patient’s writing 
across the face of bill “I acknowledge 
the above bill’, and signing name 
thereto and affixing the date, was not a 
“renunciation” of prescription, and did 
not create a presumption of relinquish- 
‘ment of right acquired by prescription, 
and hence debt was not enforceable 
against patient’s estate. Civ.Code arts. 


3460, 3461.—Succession of De Grange, 
°198 So. 784. 
tabs § 765 

Cal.App. Where defense of statute 


of limitations is properly presented in 
iw action to set aside fraudulent convey- 
ance, facts and circumstances sur- 
rounding discovery of fraud must be 
shown in order that court may decide 
whether they furnish justification for 


‘ the apparent delay.—Richardson  v. 
_ Michel, a3 P.20> 916. 
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| Mont. In action for balance due on 


- ' employment contract, where pleadings 
and evidence showed that services were 
- rendered covering a period of time prior 
to five years before commencement of 
the action, but also showed partial pay- 
ments made each year throughout the 
entire period, in order for defendant to 
( sustain burden of proving that cause 


it was incumbent upon him to show 
that the partial payments were applied 
upon items of services last accruing 
rather than the oldest indebtedness or 


yatably on all past-due items. Rev. 

- Codes 1935, § 7430.—Girson v. Girson, 
‘J14 P.2d 274. 

Ohio App. Where the holder seeks to 


recover on a note which is barred on its 

face by the fifteen-year statute of limi- 
- tations, on the theory that part pay- 
ment shown by indorsement of the 

holder tolls the running of the statute, 
f the holder has the burden to show af- 
firmatively that such payment was 
made. Gen.Code, §§ 11221, 11223.— 
Roberts v. Davis, 85 N.H.2d 609, 66 
Ohio App. 527. 


769 

D.C.Wash. In action on certificate of 
deposit against shareholders’ agent of 
shareholders of an insolvent national 
bank, burden of proving defense based 
upon statute of limitations rested upon 
the defendant shareholders’ agent, and 
as a part of that burden there rested 
the obligation to prove the date upon 
which the statute started running.— 

' Hertrich v. Robbins, 38 F.Supp. 104. 
In action by depositor’s administra- 
trix to recover amount of certificate of 
deposit which had been lost, where 
defendant shareholders’ agent of the 
shareholders of the insolvent bank fail- 


of action or any part of it was barred,. 


ary See oe os pln rh va 


ed to prove date of issuance of the cer- 


tificate or its terms and did not estab- 


lish whether it was made payable on 
a certain date or on demand after a 
date certain or on demand after date of 
its issuance, defendant failed to sus- 
tain the burden of proving its affirma- 
tive defense based on statute of limita- 
tions.—Hertrich v. Robbins, 38 F.Supp. 
104. 

Ill, The statute of limitations is an 
affirmative defense and the burden of 
proving it rests upon the party plead- 
ing it. Smith-Hurd Stats. c. 83, §§ 16, 
17.—Burnett v. West Madison State 
Bank, 31 N.E.2d 776, 375 Ill. 402, re- 
versing 26 N.W.2d 881, 305 Ill.App. 113. 

Ill. The statute of limitations is an 
“affirmative defense,” and burden rests 
upon one asserting it to show its appli- 
cability—Hood v. Commonwealth Trust 
& Savings Bank, 34 N.H.2d 414, 376 
TN. 8413% 

In representative suit by creditors of 
insolvent bank to enforce stockholders’ 
constitutional liability, where stock- 
holder who had transferred his stock 
on June 14, 1928, did not show any de- 
mand on bank at any time prior to 
bank’s closing on June 22, 1932, and 
stockholder was served with summons 
on December 28, 1933, action against 
such stockholder was not barred by 5- 
year statute of limitations. Smith- 
Hurd Stats. ce. 838, § 16; Smith-Hurd 
Stats.Const. art. 11, § 6.—Hood v. Com- 
monwealth Trust & Savings Bank, 34 
N.H.2d 414, 376 Ill. 413. 

La.App. Where two mortgage notes 
were prescribed on their face and no 
credits of any kind had ever been 
noted upon them, it was incumbent up- 
on holders seeking to recover thereon 
to show interruption of prescription.— 
Peoples Bank v. Waggoner, 200 So. 28. 

Mont. In action for balance due un- 
der a contract of employment, where 
Plaintiff alleged an amount which was 
claimed to be due and owing and de- 
fendant in answer pleaded that most 
of the items going to make up the 
cause of action accrued more than five 
years prior to the commencement of the 
action and were thus barred, and reply 
denied the applicability of statute of 
limitations, the burden of provirg that 
the cause of action or some pait of it 
was barred by statute of limitations 
was on the defendant.—Girson y. Gir- 
son, 114 P.2d 274. 

_N.C. Where the three-year statute of 
limitations was pleaded as a defense, 
it was incumbent on plaintiff to show 
that his action was begun within the 
time limited’ by the statute and not 
afterward.—Powers vy. Planters Nat, 


Bank & Trust Co., 13 S.H.2d 431, 219 
INGO, 254) 
N.C. On the issue of limitations, 


where the word ‘seal’ appeared on 
note after maker’s signature, in the 
usual place, the note was on its face a 
“sealed instrument” and the maker’s 
admission of execution of the note car- 
ried with it burden of showing. that 
maker had not adopted the seal.—Cur- 
nue v. Currin, 15 S.H.2d 279, 219 N.C. 

Okl. In action on open account 
brought more than three years after the 
last payment was made on the account, 
plaintiff had burden of proving allega- 
tion that defendant was out of state 
after the action accrued for sufficient 
period of time that the action was not 
barred by limitations. 12 OkI.St.Ann. 
§§ 95, 98.—DHlectric Supply Co. vy. Gar- 
land, 105 P.2d 758. 


Pa. Where plaintiff advanced to de- 
ceased various sums of money, the last 
of which was given deceased on Feb- 
ruary 4, 1929, and deceased in addi- 
tion to other payments paid plaintiff 
$2,000 on February 3, 1932, in action 
commenced May 24, 1939, to recover 
balance due for money loaned, it was 
incumbent on plaintiff to prove facts 
sufficient to remove bar of statute of 
limitations which was pleaded, 12 P. 
Ve 31.—McPhilomy vy. Lister, 19 A.2d 

Tenn. Where declaration in action 
for injuries alleged bringing of an 
original action and its dismissal by 
nonsuit and that action was instituted 
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gt 


a 


and that it was barred by one_year 
statute of limitations, was insufficient 
to put upon plaintiff burden of proving 
averments of declaration. Code 1932, 
8572.—Holliston Mills of Tennessee v. 
McGuffin, 145 S.W.2d 1, rehearing de-. 
nied 146 S.W.2d 357. : 

¥Venn.App. The burden of proof to 
establish exception to operation of stat- 
ute of limitations is upon him who as- 
serts it, and a right of prescription is 
similar to one acquired under statute 
of limitations —Smelcer v. Rippetoe, 
147 S.W.2d 109. 


§ 772 

C.C.A.Cal. In action by bankruptcy 
trustee seeking to attack alleged fraud- 
ulent conveyance by bankrupt, trustee 
had burden of proving that fraud was 
not discovered until within three years 
of the filing of the suit, under Califor- 
nia law and statute of limitations. 
Code Civ.Proc.Cal, § 338, subd. 4,— 
Heffron v. Duggins, 115 F.2d 519. 


An action by bankruptcy trustee at- 
tacking allegedly fraudulent conveyance 
by bankrupt, brought on ground that 
holder of judgment rendered more than 
three years before, who was the only 
bankruptcy claimant, would be entitled 
to maintain the action in absence of 
bankruptey, was barred by three-year 
statute of limitations, in absence of 
proof that either judgment creditor or 
member of partnership which assigned 
to him the claim on which judgment 
was rendered was ignorant of the fraud 
or of facts putting them on anguiry. 
Code Civ.Proc.Cal. § 3838, subd. 
Bankr.Act, § 60, sub. e(1), 11 U.S.C.A. § 
110, sub, e(1).—Heffron y. Duggins, 
115 F.2d 519. 


Cal. When plaintiff attempts to in- 
voke aid of equity for relief against 
fraud after expiration of three-year pe- 
riod of limitations for an action for 
fraud, plaintiff must show that he had 
no means of knowledge or notice of 
fraud, within the statutory period, 
which followed by inquiry would have 
shown circumstances upon which cause 
of action is founded and must also show 
when and how facts concerning fraud 
became known to plaintiff. Code Civ. 
Proc. § 338.—Bainbridge vy. Stoner, 106 
P.2d 423. : 

Ga.App. An action to recover back 
the premiums paid on policies which 
holder was induced to take by false 
representations of insurer as to char- 
acter of the policies, instituted almost 
nine years after the policies were is- 
sued, was barred by limitation of four 
years for failure to exercise due dili- 
gence in discovering the fraud within 
four years, in absence of evidence that 
plaintiff could not read or that she 
had made any effort to have the poli- 
cies read to her, or that insurer had 
sought to prevent plaintiff from read- 
ing the policies. Code 1933, § 56-519. 
—Life & Casualty Ins. Co. of Nashville, 
Tenn., v. Walker, 10 S.H.2d 124, 62 
Ga.App. 819. 


Iowa. In investor’s suit to cancel an 
assignment of note and mortgage on 
ground that bank cashier handling in- 
vestment failed to inform investor that 
part of the security had been released, 
burden of establishing the avoidance 
of statute of limitations on ground of 
fraudulent concealment was upon the 
investor and mere silence on part of. 
cashier would not constitute “fraudu- 
lent concealment” except on showing of 
fiduciary relationship. Code 1939, 
11010.—Hay v. Denver Sav. Bank, 29 
N.W. 176, 


Wash. A corporation suing to recov- 
er secret profits allegedly made by as- 
sistant manager had burden of estab- 
lishing that corporation did not have 
knowledge of the transaction until 
within three years before action was 
brought, so as to prevent running of 
limitations. Rem.Rey.Stat. § 159, subd. 
4.—Bay City Lumber Co, v. Anderson, 
MILB 2dy tik. 


. 


4 
“s 
. 
| 
a 
4 
4 
| 
: 


wy 


Pe re ey tee NRE en 


eal 


and 1 
by statute 


haa 


te e 
im proper and was filed 
court within proper time, 
‘was not then barred either 
or by laches, proof that 


payments were made in accordance with. 


indorsements on back of note, so as to 
keep the note alive, was not required. 
eget Estate vy. Hardin, 143 S.W.2d 


Ky. An original transaction, recov- 
ery on which is barred by limitations, 
must be proven in order to establish a 
consideration for a new promise to 
pay, but the original transaction may 
be proven by the admission of the debt- 
or.—Martin y. Taylor’s Hx’x, 147 S.W. 
2d 70, 285 Ky. 128) ~ 

La.App. Where a note was pre- 
scribed on its face, and holder, in or- 
der to take note out of prescription, 
alleged that note had several times 
been extended at request of maker, bur- 
den rested with holder to introduce 
evidence to show that prescription had 
been interrupted. Civ.Code, art. 3540. 
—H. J. Cottam & Co. v. Raphael, 198 
So. 513. : 

La.App. Where action on note was 
brought more than five years after 
note became due, burden was on plain- 
tiff to prove acknowledgment of debt 
interrupting prescription, on part of at 
least one of the makers or the endorser 
of note, all being liable in solido. Civil 
Code, § 3540.—Reconstruction Finance 
Corporation y. Ardillo, 200 So. 687. 

Ohio App. 
alleged written acknowledgment of 
debt by defendant to toll limitations, 
burden rested on plaintiff to prove the 
acknowledgment.—Ordway v. Brooks, 
32 N.E.2d 476, 66 Ohio App. 180. 


Tex.Civ.App. Where claim for ex- 
penses incurred by landowner in re- 
paving street because of city engineer’s 
error was filed and city continued in- 
vestigation of claim for approximately 
two years and thereafter passed ordi- 
nance for payment of claim, city had 


- burden of proving that claim was. 


barred by limitations at time ordinance 
was passed.—City of Houston y. Chap- 
man, 145 S.W.2d 669, error dismissed, 
judgment correct. 

Tex.Civ.App. An acknowledgment, to 
Telieve claim from operation of statute 
of limitations, must contain an unquali- 
fied admission of a just subsisting in- 
debtedness and express a willingness to 
pay it, and if expression of willingness 
to pay is conditional, the plaintiff must 
prove that conditions have taken place. 
Vernon’s Ann.Civ.St. arts. 5526, 5539.— 
Luck vy. Riggs Optical Co., 149 S.W.2d 
204. 

Wash. In bank’s action on notes and 
to foreclose a mortgage, defendant, who 
had agreed that bank should appro- 
priate to his indebtedness a portion of 
the proceeds of his 1936 apple crop, 
had burden of proving by a preponder- 
ance of the evidence that payments 
made and credited by bank as as- 
signee’s agent on five notes which bank 
had assigned and upon which defendant 
contended he was no longer liable were 
made without lawful authority, that de- 
fendant was not bound thereby, and 
that the entire limitation period had 
Tun against those notes before com- 
mencement of the action.—Leavenworth 
State Bank v. Beecher, 108 P.2d 345. 
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Del.Super. In action to recover back 
money paid for toll bridge tickets, as a 
part of contract for sale of which bridge 
company’s general manager agreed that 
company would resell tickets for ac- 
count of purchaser, testimony by gen- 
eral manager that after his appointment 
as operating receiver of bridge com- 
pany under mortgage foreclosure pro- 
ceedings he had repeatedly affirmed 
agreement to resell tickets was admis- 
sible as bearing on time of accrual of 
the purchaser’s cause of action, even 
though witness as operating receiver 
had made no written election to con- 
tinue, or refuse to continue, in force 
the contract as expressly required in 
court decree by which he was appointed 
receiver.—Phenix Finance Corporation 


Where plaintiff relied on. 


i 


be Tei 


Ga.App. In determining whether let- 
ters constitute a new promise to pay a 
debt barred by limitations, letters writ- 
ten by a creditor, requesting payment 
and referred to in letters written by 
the debtor in reply thereto, are, to ex- 
tent that they make intelligible the 
letters of the debtor a part of such 
letters, and admissible in evidence, and 
it is competent to prove the contents 
of such letters by secondary evidence 
where the originals are not procurable. 
—Martin v. Mayer, 11 S.H.2d 218. . 

Where a new promise to pay a debt 
barred by limitations is evidenced by 
letters, all letters relating to the in- 
debtedness, though they are separated 
by a considerable period of time, may 
be taken into consideration in determin- 
ing whether a new promise was made 
and whether that promise was uncon- 
Guise ualyy Ni aEte v. Mayer, 11 S.H.2d 

In suit by physician to recover from 
husband for medical services rendered 
in treating wife more than four years 
before the bringing of the suit, letters 
written by the physician and the hus- 
band more than four years before the 
bringing of the suit were not admissible 
to show an acknowledgment by the hus- 
band of the original indebtedness, 
equivalent to a new promise to pay an 
indebtedness barred by limitations, but 
were admissible to identify any in- 
debtedness acknowledged by the hus- 
band in letters written within the four- 
Sere ooh vy. Mayer, 11 S.E. 


Ga.App. In attachment proceedings 
wherein debtor pleaded the statute of 
limitations as his sole defense, whether 
debtor had absconded as alleged by 
ereditor was material, since if debtor 
had absconded, limitations would have 
been arrested for as long as he re- 
mained concealed. Code 19338, § odes 


-—White v. Homecraft Spread Co., 


8S.E.2d 912, 64 Ga.App, 715. 

Mo.App. To avoid running of the 
statute of limitations against action for 
fraud, it may be shown that some 
artifice was used to prevent defraud- 


ed party from making investigation re- 


garding the fraud, or it must be shown 
that defrauded party was _ prevented 
from inquiring about particular acts of 
concealment, and such facts, in order 
to be proved, must have been pleaded. 
Mo.St.Ann. § 862, p. 1143,—Siler v. 
Kessinger. 149 S.W.2d 890. 
8 775 , 

Mich. In action by bank’s receiver 
against indorser. and maker of note 
where receiver claimed that 6-year stat- 
ute of limitations was tolled as to in- 
dorser by reason of a financial state- 
ment signed by indorser wherein in- 
dorser acknowledged contingent lia- 
bility on note, testimony that when 
statement was signed indorser stated 
that he would not pay note and that 
indorser’s object in making statement 
was possibility that maker might make 
a settlement with bank was competent 
for purpose of showing that statement 
was furnished under’ circumstances 
negativing a promise by indorser to 
pay. Comp.Laws 1929, § 13976.—Glass 
vy. Drieborg, 295 N.W. 547, 296 Mich. 
30. 
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D.C.Mich, In action on notes not 
barred by limitations when action was 
started, but barred when service was 


actually obtained, evidence that defend- . 


ant had discontinued his business, that 
his name did not appear in telephone 
or city directories, that his mail went 
to former secretary’s home, that no 
forwarding address had been left at 
building where he had formerly had 
his office, and that after writ had been 
in marshal’s hands from December, 
1938, until March, 1939, it was placed 
in the hands of two special process 
servers who testified to having made 
a strenuous attempt to locate defend- 
ant showed due diligence on plain- 
tiff’'s part.—Schram v. Koppin, 35 F. 
Supp. 313. k 7 

Ark. Conflicting evidence sustained 
finding that account for purchase price 


-¥, dowa Wisconsin Bridge Co., 16 A.2d° 


of several loads of oats sold and 
livered was open when buyer, a few 
days after delivery, paid for a portio1 
of the oats purchased, and hence a: 
action for the balance due on accou 


which was commenced within three 


years after such payment but mor 


than three years after delivery of oats 
: Pope's» | 
Dig. § 8928—Morris v. Kerkseick, 148 


was not barred by limitations. 
S.W.2d 1068. 

Ark, 
barred 
deceased maker tolling the statute.— 
Tiggmpptham v. Ritter, 150 S.W.2d 


title as against vendee under contrac 


for sale of a lot, evidence warranted 


interest therein, 
were protected when vendor mortgag 


lot and surrounding property after exe- — 
cution of -contract, that there was no 
fraud by vendor in inducing vendee to 


tions.—Hacienda-Homes v. Peck, 113 P. 
2d 487. : ; 
Fla. 


Gen.Laws 1927, §§ 4660, 4661.—Wri 
v. Blocker, 198 So. 88. 

Ga.App. 
value of services performed for execu 


tor in collecting a loan, evidence that 


attorney’s last effort was made by a 
letter under date of February 2, 1935. 


and that shortly thereafter attorney — 
discontinued his efforts to collect para 


ance upon being told by executor tha 
the amount was so small that it wasn 
worth bothering with, established thai 
suit instituted in December, 1938 wa: 
not barred by four-year statute o 
limitations. Code 19388, § 3-706.—M 
Intire v. McQuade, 10 S.H.2d 233, co 
forming to answers to certified que 
tions 9 S.H.2d 633, 190 Ga. 438. 


Idaho. In suit to foreclose a real es- 


tate mortgage, there was no evidence 


to sustain defense that mortgagee un- © 
der its option had declared the princi- — 
pal debt due more than five years be- — 
fore the suit was commenced so as to 


invoke the bar of the statute of limita 
tions. 


ing suit, so that suit was barred by 


tual date of execution of note and 


whether original date of note was al- 


tered or mutilated by surety or his 
counsel or with surety’s consent, evi- 
dence warranted conclusion that note 
was executed on January 18, 1922, and 
hence surety’s liability was barred by 
7-year statute of limitations. Ky.St. § 
2551.—Kelly v. King, 
284 Ky. 429. 

Ky. In action by bank on alleged 
note wherein whether action was barred 
by limitations depended upen whether 
instrument sued upon was a bill of ex- 
change, subject to five-year limitation, 
or a note, subject to 15-year limitation, 
records of bank established that the 
instrument executed by borrower to 
bank cashier individually who indorsed 


to bank was in fact a “note” evidenc- | 


peennd) 


Evidence warranted denial of 
claim against estate on ground that 
note on which claim was based was 
by statute of limitations and 
that payment had not been made by — 


In vendor’s suit to quiet 


that vendee’s rights a 


ie oe 


In attorney’s suit to recover 


Code 1932, § 5-216.—Union Cent. — 
Life Ins. Co. yv. Nielson, 114 P.2d 252..— 

IlL.App. Evidence held to establish — 
that digging of ditch which allegedly — 
caused damage to real property occurs — 
red more than five years before bring- — 


executed by defendants on 
January 18, 1929, payable 12 months 
after date, where petition was filed on 
April 30, 1935, and question was ac-— 


145 S.W.2d 78, 
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hd ing a direct loan from bank to borrow- 
xe er and was not a “bill of exchange’ as 
a appeared from its face. Ky.St. §§ 2514, 
Bn; 2515, 3720b-1 et seq.—Farmers Nat. 


; : Bank of Glasgow v. Guthrie, 145 S.W. 

‘ 2d 518, 284 Ky. 583. 

; Statutes of limitation have the effect 

f of destroying all remedy for enforce- 
ment of rights, and hence it should 
Plainly appear that case in which limi- 
tation is asserted is one to which the 
limitation relied on is applicable.— 
Farmers Nat. Bank of Glasgow y. Guth- 
rie, 145 S.W.2d 518, 284 Ky. 583. 

: Ky. In action to quiet title, where- 
in defendants claimed under a_Vir- 
ginia patent issued in 1786, evidence 
established that plaintiffs had been in 

possession of land claimed for five 

years under a ‘title of record’ so as 
to be entitled to invoke constitutional 

plea of limitations. Ky.St. § 4704; 

~ Const. 251.—Warfield Natural Gas 

tx, oe v. Ward, 149 S.W.2d 705, 286 Ky. 
-teRE 
_ N.Y.App.Div. 


In action under Civil 


- fendant, codefendant was owner of 
property and in possession and was a 
“necessary and proper party,’ and that 
_ service upon codefendant tolled 15-year 
_ statute of limitations, and that action 
- was brought within time prescribed by 
_ Civil Practice Act. Civil Practice Act, 
— §§ 34, 990.—Stoddard v. Stoddard, 26 
| N.Y.S.2d 151, 261 App.Div. 315. 


the farm by reason of defendants’ pol- 
lution of creek which traversed the 
ern, evidence sustained finding that 
plaintiffs’ cause of action was not 
barred by two-year limitations.—Shell 
Petroleum Corporation v. Kent, 105 P. 
2d 230. 
--Okl. In action on open account, 
brought more than three years after 
{ the tae payment was made on the ac- 
count, plaintiff failed to sustain bur- 
den of showing the tolling of the stat- 
~ ute of limitations because of defend- 
__ ant’s absence from the state for suffi- 


12 OkI.St.Ann. 
§§ 95, 98.—Flectric Supply Co. v. Gar- 
and, 195 P.2d- 758. 
K Tex.Civ.App. Where mother and two 
minor daughters were injured in au- 
tomobile collision, and after death of 
father and one day before two years 
after cause of action actually accrued, 
mother instituted action for injuries, 
evidence warranted finding that there 
was no lack of diligence on the part 
of the mother and her counsel in caus- 
_ ing citation to be issued after action 
was filed. Rey.St.1925, arts. 5526, 5535. 
- —Le Sage v. Smith, 145 S.W.2d 308, er- 
ror dismissed, judgment correct. 
 Tex.Civ.App. In suit on note which 
gave payee option to mature all re- 
< maining installments on default in pay- 
ment of any monthly installments, 
wherein defendants set up defense of 
limitations, on ground that plaintiff ex- 
ercised option to mature note on Janu- 
ary 15, 1935, evidence was insufficient 
to establish that option was exercised 
notwithstanding that plaintiff had ask- 
ed the court on a former trial for judg- 
ment with interest from January 15, 
[ S Sirampeoinae v. Reed, 145 S.W.2d 


; Tex.Civ.App. Evidence failed to 
3 : show that suit by pharmacist to recov- 
je er on a quantum meruit from owner 

of drugstore for services rendered in 
7 his spare time was barred either by 


two or four year statute of limitations. 

e Vernon’s Ann.Civ.St. arts. 5526, 5527.— 
; Parks v. Kelley, 147 S.W.2d 821. 

F Tex.Civ.App. Mortgagor’s testimony 

4 that he understood that collectors for 

holders of indebtedness secured by 

. deed of trust wanted all money due on 

note was not sufficient to prove that 

holders of indebtedness exercised op- 

tion to accelerate maturity of the debt 


PP fe ce ete 
ne 


four-year statute of limitations at time 
of foreclosure sale in 1937, Vernon’s 
Ann.Civ.St. art. 5527.—Smith vy, Nation- 
al Bond & Mortgage Corporation, 150 


_8.W.2d 333. 


Wash. In action against state for 
materials and services furnished under 
highway construction contract, evidence 
sustained finding that action was not 
barred by limitations but was brought 
within 180 days after approval of final 
estimate as required by statute, not- 
withstanding dispute regarding which 
estimate was final. Rem.Rev.Stat. § 
6400—40.—L. Romano Engineering Cor- 
poration v. State, 113 P.2d 549. 


§ 780 : 

D.C.La. Evidence held to establish 
that owner of land received no knowl- 
edge of cutting of timber by trespasser 
until receiving a letter from neighbor- 
ing farmer less than a year before 
bringing suit, and hence suit was not 
barred by prescription of one _ year. 


Civ.Code La. art. 3587.—Schneider v. 
Rockwell-Powers Lumber Co., 35 F, 
Supp. 695. 

Cal.App. In action for damages for 


alleged fraud through which plaintiff 
claimed to have been induced to trans- 
fer to defendant plaintiff’s interest in 
a restaurant business, where transac- 
tion giving rise to action occurred in 
October and November, 1931, and com- 
plaint was filed on September, 13, 1935, 
evidence warranted conclusion that 
three-year statute of limitations did 
not begin to run against cause of ac- 


tion until plaintiff was locked out of 


restaurant by defendant in November, 
1932, and hence action was not barred 
by limitations. Code Civ.Proc. § 338, 
subd. 4.—Karallis v. Shenas, 107 P.2d 
395. 

Cal.App. Evidence sustained finding 
that first knowledge that motion pic- 
ture producer had that distributor was 
claiming a flat charge of $5,000 per pic- 
ture for advertising in lieu of actual 
costs thereof was in 1937, so that pro- 
ducer’s action to reform provision of 
contract between producer and distribu- 
tor relating to advertising costs, 
brought in 1938, was not barred by 
3-year limitation. Code Civ.Proc. § 338, 
subd. 4.—Jones v. Universal Pictures 
Co:, 114 P.2a°723.? : 

Kan. In actions to set aside mineral 
deeds on ground that their execution 
was induced by fraudulent representa- 
tions, evidence sustained finding that 
the fraud was not discovered until 
within two years prior to filing of 
petition as against defenses of limita- 
tions, “estoppel” and “laches.” Gen. 
St:1935, 60-306.—Gates _v. Kansas 
Farmers Union Royalty Co., 111 P.2d 
1098, 153 Kan. 459. 


La. In action by foreed heir to re- 
duce excessive donation, with defense 
of prescription, evidence warranted 
finding that plaintiff was guilty of 
neglect in not making inquiry when 
means of knowledge were readily at 
hand, and that defendant was free 
from any fraud or concealment which 
caused plaintiff to delay in asserting 
his alleged rights. Rev.Civ.Code, arts. 
1502, 1504, 3542.—_Draper vy. Van Leer, 
1 So.2d 513, 197 La. 259. 

N.Y.Sup. Knowledge of cause of ac- 
tion, so as to begin running of limita- 
tions, may be established by circum- 
stantial evidence, despite professions of 
ignorance; but there must be knowl- 
edge or negligence so reckless as to be- 
token indifference to knowledge. (ivil 
Practice, Act, § 49, subd. 4.—Litwin v. 
Allen, 25 N.Y.S.2d 667. 

Okl. In suit to cancel oil royalty 
conveyances on ground that plaintiffs, 
fee owners, thought they were execut- 
ing an oil and gas lease only but 
through fraud were induced to execute 
royalty conveyance, evidence sustained 
finding that plaintiffs had sufficient in- 
formation of existence and effect of 
royalty conveyances more than two 
years prior to institution of suit, 12 
OkLSt.Ann. § 95, subd. 3.—Powell vy. 
Kightlinger, 112 P.2d 392. 

Tex.Civ.App. Evidence sustained 
finding that fraud of mutual aid asso- 
ciation, in making payments indiscrimi- 


itis 


LIMITATIONS OF ACTIONS at 


in 1932' so that debt was barred by 


GAG J Cane: in y 
nately on claims against } 
fund that had matured prior to Jan b 
ary 1, 1937, without knowledge and ~ 
consent of policy creditor with whom — 
association had entered into composi- — 
tion agreement requiring claims aris- 
ing before such date to be paid on pro 
rata basis, was not discovered by ecredi- 
tor until short time before’ institution 
of suit by creditor on the original debt 
so that suit was not barred by limita- 
tions.—Home Ben. Ass’n v. Gayle, 147 
S.W.2d 280. 

Tex.Civ.App. On question whether 
recovery of overcharges for electric 
current paid by hotel company more 
than two and four years before filing 
of suit in May, -1938, was barred, 
evidence supported findings that com- 
pany did not discover and in the exer- 
cise of ordinary prudence could not 
have discovered before March, 1936, 


‘that discrimination had continued after 


1932 settlement. Rev.St.1925, art. 5527. 
—Texas Power & Light Co. v. Doering 
Hotel Co., 147 S.W.2d 897. 

Wash, Evidence held not to establish 
that corporation did not know of al- 
legedly illegal payments to assistant 
manager, and hence action by corpora- 
tion against assistant manager and 
president to recover such payments was 
barred by limitations which, under 
statute, began to run on date of discov- 
ery of facts constituting fraud. Rem. 
Rey.Stat. § 159, subd.’4.—Bay City 
Lumber Co. v. Anderson, 111 P.2d 771. 
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D.c.Ark. Finding of referee that 
bankrupt had recognized the note as an 
enforceable and binding obligation suf- 
ficient to take it out of the statute of 
limitations was clearly erroneous. Gen- 
eral Order 47, 11 U.S.C.A. following 
peony 53.—In re Mays, 38 F.Supp. 


Ky. An original transaction, recov- 
ery on which is barred by limitations, 
must be proven in order to establish a 
consideration for a new promise to pay, 
but the original transaction may be 
proven by the admission of the debtor. 
—Martin v. Taylor’s Hx’x, 147 S.W.2d 
70, 285 Ky. 128. 

La.App. Evidence was insufficient to 
show interruption of five-year prescrip- 
tion period on two mortgage notes, 
prescribed on their face, by oral ac- 
knowledgment, where it was not shown 
that oral acknowledgment had _ been 
made before five-year prescription peri- 
od had run.—Peoples Bank vy. Wag-— 
goner, 200 So. 28. 

Mich. When a new promise is set up 
to remove bar of limitations, the new 
promise should be proved in a clear and 
explicit manner, either expressly or by 
such an unqualified acknowledgment ag 
authorizes its implication.—Glass  v. 
Drieborg, 295 N.W. 547, 296 Mich. 30. 

Ohio App. Proof that creditor receiv- 
ed through the mail a typewritten ac- 
knowledgment of debt, and promise to 
pay debt, with typewritten initials of 
the debtor and his daughter at the 
bottom, but without any signature, was 
insufficient to show a tolling of limita- 
tions, in absence of any evidence tend- 
ing to prove the authenticity of the ac- 
knowledgment.—Ordway v. Brooks, 32 
N.E.2d 476, 66 Ohio App. 180. 


Tex.Civ.App. Where city passed or- 
dinance for payment of landowner’s 
claim for expenses incurred in repaving 
street because of city engineer’s error 
more than two years after claim was 
filed and landowner’s rights were ac- 
quired for consideration by purchaser 
who instituted action against city after 
ordinance was repealed, city’s negative 
evidence, though undisputed, was not 
sufficient as matter of law to establish 
that claim was barred by limitationg 
when ordinance for payment was pass- 
ed and that no admission of liability 
after claim was barred could serve to 
revive it. Rev.St.1925, art. 5539. —City 
of Houston v. Chapman, 145 S.wW.2d 
oe error dismissed, judgment cor- 
rect. 

Wash. Hvidence did not sustain de- 
fendants’ contention that a suit to fore- 
close a real estate and chattel mort- 
gage securing a bond issue was barred 
by six-year statute of limitations as 


z 
uA 
r Sie 


set 


y 


1 b 
another as collateral for a note. 


Ss 
but were held by 
Rem. 
Rey.Stat. §§ 155, 157.—Strong v. Sun- 
Copper Co., 114 P.2d 526. 

Evidence did not sustain defendants’ 
contention that a suit commenced on 
August 18, 1938, to foreclose real estate 
and chattel mortgage securing payment 


ri mi 
ds, on 


L groun 
elong to estate, 


of bonds was barred by six-year stat- 


ute of limitations as to bonds held by 
individuals on ground that extension 
agreement extending maturity date of 
bonds provided for a maturity date of 
May 1, 1927, rather than intended ma- 
turity date of May 1, 1987, especially 
where discrepancy in dates was merely 
a typographical error. Rem.Rev.Stat. 
§§ 155, 157.—Strong v. Sunset Copper 
Co., 114 P.2d 626. 
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Ark. In suit to foreclose a mortgage 

given by defendant to secure note, 


which was payable to plaintiff and had 


been lost, evidence that payments on 
note were made within five years of 
date of suit justified decree for plain- 
tiff, as against defense of limitations.— 
Enix v. Humbard, 147 S.W.2d 39. 

Ark. Evidence warranted denial of 
claim against estate on ground that 
note on which claim was based was 
barred by statute of limitations and 
that payment had not been made by 
deceased maker tolling the statute.— 
Higginbotham v, Ritter, 150 S.W.2d 
620. 

Fla, In payee’s action on note ex- 
ecuted by defendant as respects plea 
of limitations, evidence warranted find- 
ing that interest payments were made 
as they appeared on notations on note. 
—Long vy. Angel, 198 So. 339. 

La.App. In action filed November 7, 
1938, on note due May 22, 1938, evi- 


_dence warranted court’s finding that- 


endorsement on back of note ‘“8—7-33 
Int.Pd. 11-22-33” was not made by or 
with authority of any one of the de- 
fendants so as to interrupt prescription. 
Civil Code § 3540.—Reconstruction Fi- 


nance Corporation y. Ardillo, 200 So. 


687. : 

_ Mich. In suit by receiver of bank to 
establish claim against estate of de- 
cedent based on two notes, where issue 


-. whether statute of limitations had run 


at time receiver filed his claim depend- 
ed on whether payment made by de- 
cedent prior to his death was received 
without direction from decedent as to 
its application, evidence established 
that payment was received by bank 
without direction from decedent as to 
its application and that bank applied 
part of payment to each of notes, so as 
to toll statute of limitations.—Crowley 
vy. Atkinson’s Bstate, 296 N.W. 864. 

Neb. In action on a note, evidence 
sustained court’s finding that payment 
had been made on the note so that de- 
fense of the five-year statute of: limi- 
tations was not available. Comp.St. 
1929, § 20-205.—Fox v. Carman, 296 N. 
W. 343. 


Neb. In action for salary allegedly 
due plaintiff from defendant, a power 
and irrigation district, under oral con- 
tract whereby plaintiff was to receive a 
certain salary per annum for services 
as defendant’s chief engineer, where 
contract was mutually abandoned, when 
a new written contract was made, evi- 
dence warranted conclusion that pay- 
ment by a voucher was a “voluntary 
payment” of salary earned by plaintiff 
under oral contract and that such pay- 
ment tolled the four-year statute of 
limitations. Comp.St.1929, §§ 20-206, 
20-216.—Price vy. Platte Valley Publie 
Power & Irrigation Dist., 298 N.W. 746. 

N.Y.Sup. For voluntary partial pay- 
ment of note or interest thereon to re- 
vive obligation after statute of limi- 


_ tations has run, such payment must be 


shown by clear and convincing proof 
and appear to have been debtor’s de- 
liberate, voluntary act, evidencing his 
intention to acknowledge existence of 
greater indebtedness. Civil Practice 
Act, § 48.—United Trust Corporation v. 
Burgess, 24 N.Y.S.2d 84, 175 Mise. 511. 


ficient to prov e tolling of limita- 
tions, where there was nothing to show 
that the payments were made or au- 
thorized by the debtor to be made.— 
Ordway v. Brooks, 32 N.H.2d 476, 66 
Ohio App. 180. “ 

Okl. In action to recover balance due 
on note which defendant had indorsed 
and delivered to plaintiff, and on which 
the principals had made partial pay- 
ments at intervals within five years of 
date when action was instituted, evi- 
dence sustained finding that defendant 
had acquiesced in and ratified such 
payments, so that the five-year statute 
of limitations was interrupted as to de- 
fendant.—Barron y. Chicoraske, 113 P. 
2d 376. 

Pa. A part payment of a debt, if 
intended as such, will toll statute of 
limitations, but it must plainly appear, 
and not be a matter of conjecture 
-merely, that the payment relied upon 
was made on account of the very debt 
which igs in uispute—McPhilomy vy. 
Lister, 19 A.2d 143. 

A payment by check gives rise to 
a presumption that it was given for 
cash or for a past indebtedness, but 
the presumption together with evidence 
that deceased admitted that he owed 
plaintiff some money did not constitute 
the type of proof required to remove 
bar of statute of limitations, 12 P.S. 
Late Sgn v. Lister, 19 A.2d 
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Alaska. Whether mortgage was a 
sealed instrument so that ten year limi- 
tation statute was applicable thereto 
was required to be determined by the 
court upon an inspection of the mort- 
gage. Comp.Laws 1933, §§ 2860, 3355, 
subd, 2.—Carklin v. Grigsby, 9 Alaska 
378. 

Mo.App. In action commenced in 
1934 against former employer for in- 
juries sustained while working as a 
grinder of metals from 1922 to 1926, 
whether plaintiff was suffering from 
pneumoconiosis, and whether such fact 
was ascertainable more than five years 
prior to commencement of action so as 
to make applicable five-year statute of 
limitations, were for jury. Mo.St.Ann. 
§§ 860, 862, pp. 1136, 1143—Clohesy 
LS aaa! Electric Co., 142 S.W.2d 
780. 


N.C. In action on note which was on 
its face a sealed instrument, wherein 
question was whether three-year limi- 
tation statute or ten-year limitation 
statute was applicable, maker who ad- 
mitted execution of note failed to sus- 
tain burden of showing that he had not 
adopted the seal, so as to entitle him 
to submission to jury of question of 
applicability of the ten-year limitation 
statute. C.S. § 437(2), 441.—Currin v. 
Currin, 15 S.H.2d 279, 219 N.C, 815. 

Ordinarily, the bar of a limitation 
statute is a mixed question of law and 
fact.—Currin vy. Currin, 15 §.H.2d 279, 


219. N.C.. 815. 
Okl. Whether defendant, against 
whom action on open account was 


brought more than three years after 
last payment was made on the account, 
was absent from state so as to toll 
statute of limitations for sufficient 
length of time to avoid its bar, was 
question of fact. 12 OkI.St.Ann. §§ 95, 
98,—Dlectric Supply Co. v. Garland, 105 
P.2d 758. 

Okl. In action for injuries resulting 
from erection of a permanent public 
improvement, issue of fact regarding 
whether injuries are natural result, or 
may be regarded as obviously conse- 
quential, of erection of the improve- 
ment, should be submitted to jury as a 
prerequisite for determining whether 
the action is barred by limitations.— 
Fletcher v. City of Altus, 108 P.2d 781. 

Where tenant brought action to re- 
cover for crop damage, occurring seven 
years after construction of dam _ by 
municipal corporation, and tenant made 
no specific allegations of negligence in 
construction of dam but alleged that 
municipal corporation violated constitu- 
tional provision against taking or dam- 
aging of private property for public 


a a, oe 


there was evidence that damag " 


rt 


compensatio 


use without just 


plained of was due solely to erection 0! 
dam by municipal corporation, questi 

whether damage was the natural result 
or could be regarded as obviously con 
sequential, of the erection of the dam 
should have been submitted to jury as 


oy 
ak 

Cal. Where plaintiff attempts to 
voke aid of a court of equity for 
lief against fraud after expiration 
three-year period of limitations for 
action for fraud, the court must deter 
mine as matter of law when, unde 
facts pleaded, there was a “discove 
of fraud by plaintiff, in legal sense 
quoted term. Code Civ.Proc. § 338. 
Bainbridge v. Stoner, 106 P.2d 423. 

Colo. Where there is a reliance 


= 


the discovery at an earlier date that 
he had a cause of action are quest re 
of fact for resolution by a jur 
Bankers Trust Co. v. Internatio 
Trust Co., 113 P.2d 656. a | 
In action to recover price pai 
mortgage notes purchases of which h 
been rescinded for fraud, question as 
time plaintiff first discovered fraud 
and whether by exercise of due dili- 
gence he could have made the discovery 
at an earlier date that he had a cause — 
of action was properly submitted to jt 
ry on question of statute of limitat: 
and also on question of laches, if 
defense was available-—Bankers T: 
an v. International Trust Co., 113 


of the suit, letters written by husband 
to physician concerning payment oi 
physician, taken in connection with 
prior correspondence more than ivan 
years before bringing of the suit, wer 
sufficient to entitle physician to submi 
to jury question whether there had 
been an acknowledgment on the par 
of the husband of the indebtedness, to- 
gether with a promise to pay, so as to — 
prevent the barring of the suit by 
limitations.—Martin v. Mayer, 11 S. + 
Davee - abet 
OkI. Where vendees brought action 
to recover damages for fraudulent rep. e 
resentations in sale of land, and their — 
own , evidence established that frau a; 
was discovered more than two years 
before action was brought, demurrer t 
evidence was properly sustained. 1 
Ok1.St.Ann. § 95.—Boyd v. Prudenti 
Ins. Co. of America, 114 P.2d 467. 


Tex.Civ.App. 
damages for fraud 
stock, the existence of trust relatio 
between plaintiff and defendant, wheth- | 
er defendant made representations, — 
whether plaintiff relied on such alleged 
representations, and whether plaintiff 
could by exercise of reasonable dili- 
gence have discovered the fraud more 
than two years prior to filing of suit, 
were for jury. Rev.St.1925, art. 5526, : 
subd. 4.—Cox> vy. Cox, 143 S.W.2d 807. . 
Hrror refused. ‘ 


Wash. In landowner’s action for 
damages resulting from reliance on his 
attorney’s false representations as to 
the existence of tax lien against land- 
owner’s property, conflicting evidence 
as to whether landowner discovered 
fraud more than three years before 
complaint was filed so that action 
would be barred by limitations was 
for the jury.—Haston v. Chaffee, 113 P. 
2a 31. 

783 


‘Mont. Where complaint, in action 
for balance due under contract of em- 
ployment, alleged services covering a 
period of time prior to five years be- 
fore commencement of the action, but 
also alleged partial payments made 
each year throughout the entire period; 


§ 788 . 


the court could not determine from the 
pleadings as a matter of law that the 
eause of action or any part of it was 
barred, but it was a “question of fact” 
whether the sums due for services be- 
fore the five-year period preceding the 
commencement of the action were yet 
unpaid, and if so whether they were 
revived by partial payment.—Girson v. 
Girson, 114 P.2d 274. 
Where complaint in action for balance 
due under contract of employment al- 
leged services covering period of time 
prior to five years before commence- 
ment of action but also alleged partial 
payments, and where evidence indi- 
cated that plaintiff was entitled to a 
eertain agreed weekly wage, and that 
payments were not intended to pay the 
precise amount earned each week or 
each month, the court should have 
found and should have instructed the 
_ jury that neither the cause of action 
mor any part of it was barred by stat- 
ute of limitations in view of fact that 
record failed to show any direction on 
the part of defendant nor any deter- 
mination by plaintiff as to how the pay- 
ments made should be applied.—Girson 
LY. Girson, 114 P.2d 274. 


Okl. Where the evidence is in con- 
fiict on the question of whether a pay- 
ment has been made on a note by a 
principal without authority, knowledge, 
or consent of the indorser, a “question 
of fact” is presented and is to be de- 
termined by the trier of the facts in 
passing on question whether the five- 
year statute of limitations has been in- 
terrupted by the payment.—Barron Vv. 
Chicoraske.. 113 P.2d 376. 

' Pa.Com.Pl. Where plaintiff sues in 
. assumpsit 5 years and 364 days after 
- jJast credit payment indicated on back 
of promissory note, and_ defendant, 
pleading the Statute of Limitations, 
further sets forth that credit pay- 
ments, as noted, were not made by 
him or by any other person on his 
behalf, and rule is taken for judgment 
for want of sufficient affidavit of de- 
¢ fense. Held, that rule for judgment 
will be discharged. The affidavit as to 
- nonpayment by defendant of credits in- 
dicated on note clearly raises a ques- 
tion of fact which should be submitted 
to a jury.—Bell v. Harris, 42 Lack.Jur. 
Pe LOOL 7 


» BRI. In action on note, wherein de- 
- fendant pleaded statute of limitations, 
eredibility of testimony of plaintiff’s 
husband as to date of last interest pay- 
-. ment made to him was for jury, so that 
trial justice properly denied defendant’s 
motion for directed verdict and com- 
‘a mitted reversible error in directing ver- 
diet for plaintiff. Gen.Laws 1938, ce. 
610, § 3.—Stedman y. Hinman, 21 A.2d 
410. 


‘ § 791 

Ark. In action to recover on open 
account, wherein defendant pleaded the 
three-year statute of limitations and 
eontended that check given to plaintiff 
within three years of filing of action, 
and relied on by plaintiff to arrest the 
running of limitations, had been given 
with instructions to apply it on a dif- 
; ferent account than that on which re- 

covery was sought, instructions relat- 
ing to the contentions of the parties 
sufficiently submitted issues of fact in- 
} volved. Pope’s Dig. § 8928.—Thomason 
vv. Wilcox, 147 S.W.2d 725. 

Ky. An instruction by which jury 
was told to find for defendant, who 
had pleaded limitations, unless jury be- 
»lieved from the evidence that defendant 
acknowledged the debt or promised to 

ee) the plaintiff within five years next 
\ before certain date, was incorrect, since 

a mere acknowledgment of a debt aft- 

er limitations has run is not sufficient 

to remove the bar of the statute.—Mar- 

tin v. Taylor’s Ex’x, 147 S.W.2d 70, 

285 Ky. 128. fs 


§ 793 

Ind.App. Special findings that in 
1920 attorney received bonds of par 
value of $21,050 from client, that short- 
ly thereafter $10,000 bond was returned, 
and that later $50 bond was returned, 
that interest was paid up to 1928, that 
in 1928 attorney stated in writing that 
bends bad been turned over to him 


Poe ER an ee RY 


Mase 


LIMITATIONS OF ACTIONS — 


and that he would make due accounting, 


that. in 1932 he executed writing ac- 
knowledging liability for one-third of 
value of bond to client’s daughter, and 
that attorney held bonds aggregating 
$11,000 in par value in trust for client 
in his lifetime and continued to hold 
them in trust for elient’s estate follow- 
ing his death, and that the executors 
of attorney held proceeds of bonds and 


accruals thereon in trust, were sufficient, 


to warrant a conclusion of law that 
client’s administratrix was entitled to 
recover on the trust which was an “ex- 
press and continuing trust” and which 
was not subject to six-year statute of 
limitations.—McCabe vy. Grantham, 31 
N.E.2d 658 


LIS PENDENS 


§1 

Neb. The purpose of the rule as to 
lis pendens is to prevent third persons 
during pendency of the litigation from 
acquiring interests in the land which 
would preclude the court from granting 
the relief sought. Comp.St.1929, § 20- 
531.—Coffin v. Old Line Life Ins. Co., 
295 N.W. 884. 


§ 14 

Tex.Civ.App. School district bonds 
were commercial paper and were en- 
titled to privileges and immunities at- 
taching to ‘negotiable instruments,” 
and were not within rule of “lis pen- 
dens,’ and hence filing of suit by tax- 
payers to cancel bonds did not invoke 
such rule—Landrum vy. Centennial 
Rural High School Dist., 146 S.W.2d 
799, error dismissed, judgment correct. 


8 42 

Tex.Civ.App. A holder in due course 
for a vyaluable consideration before 
maturity of vendor’s lien notes was 
not bound by subsequent lis pendens 
notice in suit involving the realty, to 
which suit such holder was not a 
party, and was not precluded thereby, 
upon default upon the notes, from en- 
forcing the vendor’s lien contract and 
recovering title and possession of the 
realty and thereafter transferring it. 
Vernon’s Ann.Civ.St. art. 6643.—Golden- 
rod Finance Co. v. Ware, 142 S.W.2d 
614, error dismissed, judgment correct. 


§ 43 

C.C.A.Cal. Under California law a 
pendente lite purchaser or encumbrane- 
er is bound by judgment even in the 
face of creation of new issues by later 
amendment, provided a new cause of 
action is not set up. Code Civ.Proc. 
Cal. § 1908, subd. 2.—General Petrole- 
um Corporation of California v. Dough- 
erty, 117 F.2d 529, modifying Dougher- 
ty v. General Petroleum Corporation of 
California, 28 F.Supp. 979. 

A supplemental complaint in action 
to determine right to oil royalties did 
not set up a “new cause of action” 
precluding loan to defendant from giv- 
ing lender status of a “pendente lite 
encumbrancer,” where supplemental 
complaint did no more than change 
amount claimed under contract on 
which action was based. Code Civ. 
Proec.Cal. § 1908, subd. 2.—General 
Petroleum Corporation of California v. 
Dougherty, 117 F.2d 529, modifying 
Dougherty v. General Petroleum Corpo- 
ration of California, 28 F.Supp. 979. 

Ky. Where contractor in suit to en- 
force lien for street improvements filed 
lis pendens notice against property, 
and landowner, before being served 
with summons, sold property, lis pen- 
dens notice was effective from time it 
was filed in the county clerk’s office 
and purchaser could not prevent en- 
forcement of the lien in pending suit 
on ground that sale was mdde before 
summons was served, but was bound 
by the judgment entered. Ky.St. § 
2358a-1.—Breslin vy. Gray, 143 S.W.2d 
452, 283 Ky. 785. 


Ky. Where a lis pendens notice is 
not filed, a delay of several yearg in 
selling under an execution works an 
abandonment of the lien as to creditors 
and persons acquiring intervening 
rights. Ky.St. § 2358a-2.—Mullins y. 
Staton, 152 S.W.2d 939, 287 Ky. 296. 

Minn. The record of unsatisfied and 
undischarged motor vehicle lien, which 


_ foreclos 
proceeding was commenced within time 


was filed and on which 


allowed by statute, is notice of both 
lien and foreclosure suit, though stat- ~ 
ute does not require filing of lis pen- 
dens notice and none is filed. Mason’s 
Minn.St.1927, §§ 8524-8528.—Conner vV. 
Caldwell, 294 N.W. 650. ; 


eee Su 
Neb. The filing and recording of a 
lis pendens does not give notice of 
rights under a cause of action not 
pleaded. Comp.St.1929, § 20-531,—Cof- 
ou Ye Old Line Life Ins. Co., 295 N.W. 
884. 


§ 79 

Tex. A lis pendens continues not 
only until judgment has been recovered, 
but, where it directs sale of property, 
until such sale has been affected, sub- 
ject to exception that judgment credi- 
tor may lose benefit of rule by his inex- 
cusable laches in enforcing judgment. 
Vernon’s Ann.Civ.St. arts. 6640, 6642, 
6643.—Hartel v. Dishman, 145 S.W.2d 
oaer 135 Tex. 600, reversing 116 S.W.2d 


One purchasing mortgaged land about 
two and one-half years after rendition 
of judgment for amount of two notes 
and foreclosure of trust deed against 
one from whom such purchaser’s vendor 

urchased land soon after rendition of 
judgment and within time for perfect- 
ing appeal therefrom occupied status 
of “lis pendens purchaser’’.—Hartel v. _ 
Dishman, 145 S.W.2d 865, 135 Tex. 600, - 
reversing 116 Sings 891. 

Ala. The mortgagee of a real estate 
mortgage, unless restrained, may pro- 
ceed to foreclose the mortgage under 
power of sale in spite of mortgagor’s 
bill in equity to enforce equity of re- 
demption under the mortgage, but any 
such sale becomes subject to the lis 
pendens of the suit in equity to enforce 
the equity of redemption.—Wesson Vv. 
Taylor, 198 So. 848, 240 Ala. 284, 

Ky. Where oil royalty had been 
mortgaged with land, even if division 
order executed in compliance with rules 
of pipe line company so that it would 
have record showing to whom royalty 
payments should be made was suffi- 
cient as between parties to the divi- 
sion order to pass title to the royally 
the attempted conveyance of the royal- 
ty during pendency of suit to foreclose 
mortgages could not affect title of pre- 
vious mortgage  holders.—Williams’ 
Adm’r v. Union Bank & Trust Co., 143 
S.W.2d 297, 283 Ky. 644. 

Neb. The scope of a “lis pendens’.1s 
determined by its end and purpose, and 
it has no application to independent 
titles not derived from any parties to 
the suit or in succession to them. 
Comp.St.1929, § 20-531.—Coffin v. Old 
Line Life Ins. Co., 295 N.W. 884. 

Tex. In suit to enjoin sale of plain- 
tiff’s land for satisfaction of judgment ~ 
recovered by defendants in their prior 
suit against plaintiff’s predecessor in 
title for amount of two notes and fore- 
closure of trust deed against land, bur- 
den was not on defendant to allege and 
prove that plaintiff purchased land with 
notice of filing of such suit—Hartel v. 
Dishman, 145 S.W.2d 865, 135 Tex. 
600, reversing 116 S.W.2d 891, 


Tex.Civ.App. Where wife who was 
sole legatee was named and qualified as 
independent executrix, right of plaintiff 
in action against wife for value of 
stock allegedly converted by wife after 
husband’s death, to subject assets of 
husband’s estate, could not ripen into 
lien until judgment was secured, and 
hence one to whom wife transferred 
husband’s land after such plaintiff had 
filed lis pendens notice was entitled to 
removal of cloud on title created by 
such notice. Rev.St.1925, arts. 3314, 
6640.—Neyland v. Brammer, 146 S.W.2d 
261, error dismissed, judgment correct. 


§ 

C.C.A.Cal. .The defendant, which was 
impounding oil royalties claimed by 
plaintiff and which had made loan to 
another company against which plain- 
tiff had brought suit in state court to 
determine right to royalties prior to 
making of loan, was a “pendente lite 
encumbrancer” bound by state court’s 
judgment and precluded from asserting 


hy 


+ 


Reo) 
a - Dougherty v. General Petroleum Corpo- 
ration of California, 28 F.Supp. 979. 


-Proc.Cal. § 1908, subd. 2.—General 
Petroleum Corporation of California v. 
Dougherty, 117 F.2d 529, modifying 


Cal.App. <A person acquiring prop- 
erty after filing of action asserting 
claim to mechanic’s lien against the 


_ property and having knowledge or no- 


tice of such action would in effect be 


a “party” to such action and would be 


bound by any judgment rendered 
therein. Code Civ.Proc. § 385; § 1908, 
subd. 2.—Hilton vy. Reed, 116 P.2d 


98. 

Iowa. A judgment creditor did not 
acquire status of a ‘‘purchaser for 
value” by purchasing realty at sheriff’s 
sale on special execution under her 
judgment, so as to defeat prior eq- 
uitable mortgage, where at time of ex- 
ecution sale she had notice of claimed 


. priority of equitable mortgage over her 


attachment by the filing of suit by one 
claiming under equitable mortgage in- 
volving respective rights of the two 
Sos Te he Rs v. Hunting, 297 N.W. 


Ky. A “lis pendens’’ notice does not 


take the place of service of summons, 


but a purchaser of property after lis 
pendens has been duly filed against it 
takes the property with notice of plain- 
tiff’'s claim and subject thereto, and 
cannot complain that the property is 
sold as that of the grantor so long as 
the surplus proceeds after satisfaction 
of the debt, interest, and costs are paid 
to such purchaser. Ky.St. § 2358a-1.— 
Breslin v. Gray, 143 S.W.2d 452, 283 
Ky. 785. ; 

Ky. Where contractor in suit to en- 
force improvement liens filed a lis pen- 
dens notice, such notice was notice to 
the whole world of contractor’s lien 
and whoever thereafter bought the 
property took it subject to such) lien. 
Ky.St. § 2358a-1.—Breslin v. Gray, 143 
S.W.2d 452, 283 Ky. 785. 


Ky. Where judgment creditor who 
caused levy of execution, filed lis pen- 
dens in county clerk’s office pursuant 
to statute, a contractor who thereafter 
entered into contract with third parties 
for repair of the property on which the 
execution was levied was charged with 
knowledge of the execution lien and 
of the right of the creditor to cause 
the property to be sold pursuant there- 
to. Ky.St. § 2858a-2.—Bailey v. Bail- 
ey, 151 S.W.2d 374, 286 Ky. 582. 


Neb. A sale for taxes is based on 
grounds which are adverse to all parties 
to an action involving the title, and 
which are not in any way involved in 
the action, and hence the filing of a lis 
pendens does not make purchaser at 
tax sale a ‘purchaser pendente lite’. 
Comp.St.1929, § 20-531.—Coffin y. Old 
Line Life Ins. Co., 295 N.W. 884. 

The title to realty of a purchaser at 
tax sale for delinquent taxes for 1927, 
derived solely from his foreclosure of 
tax sale certificate, did not ‘merge’ 
with fee-simple title previously existing, 
and hence the filing of a lis pendens by 
purchaser at tax sale for delinquent 
taxes for 1920, 1921, 1922, 1923, and 
1924 did not give notice to purchaser 
for delinquent taxes for 1927 of pen- 
dency of proceeding by prior purchaser 
to foreclose his tax sale certificate. 
Comp.S8t.1929, §§ 20-531, 77-203.—Coffin 


v. Old Line Life Ins. Co., 295 N.W. 
884. 
Tex. One claiming title to land 


through one against whom suit for 
amount of two notes and foreclosure of 
trust deed against land was pending at 
time of claimant’s purchase thereof 
from defendant’s grantee could assert 
no better right thereto than defendant 
could have asserted, unless claimant 
was bona fide purchaser without notice 
of pendency of such suit. Vernon’s 
Ann.Civ.St. arts. 6640, 6642, 6643.— 
Hartel v. Dishman, 145 'S.W.2d 865, 135 
Tex. 600, reversing 116 S.W.2d 891. 
As statutes make no change in lis 
pendens doctrine as it existed at com- 
mon law, save to protect purchasers 
and transferees of property for valua- 
ble consideration without actual or con- 
structive notice of pending suit affect- 


ng it, 
ferees from litigant therein take subject 
to such suit in same manner ag if no 
such statutes were passed and are 
bound by judgment the same ag liti- 
gant under whom such purchasers as- 
sert title. Vernon’s Ann.Civ.St. arts. 
6640, 6642, 6643.—Hartel v. Dishman, 
145 S.W.2d 865, 135 Tex. 600, revers- 
ing 116 S.W.2d 891. 

It is incumbent on one purchasing 
land from party to pending suit affect- 
ing it to establish his claimed right to 
protection under lis pendens statute 
as good-faith purchaser. Vernon’s Ann. 
Civ.St. arts. 6640, 6642, 6643.—Hartel 
v. Dishman, 145 S.W.2d 865, 135 Tex. 
600, reversing 116 S.W.2d 891. 

Tex. The rule that holder of equita- 
ble vendor’s lien, arising by implica- 
tion when purchase price of land hag 
not been paid and deed to purchaser 
neither recites nor retains express lien 
to secure its payment, has burden of 
showing that subsequent purchaser of 
land from yendee had notice of such 
lien in order to enforce it against such 
purchaser, is inapplicable to lis pendens 
purchaser, holder of vendor’s lien ex- 
pressly retained in deed, or deed of 
trust lien, as such liens are not depend- 
ent on law for their creation and recog- 
nition, but exist by written contract 
between parties and are expressly with- 
in purview of registration statutes. 
Vernon’s Ann.Civ.St. art. 6626, 
6640, 6642, 6648—Hartel v. Dishman, 
145 S.W.2d 865, 135 Tex. 600, reversing 
116 S.W.2d 891. 


§ 97 
Utah, Quitclaim deeds from mort- 
gagors to their son and from mort- 
gagors and son to son’s wife, not re- 
corded until after mortgagees filed lis 
pendens and commenced foreclosure 
proceedings, did not give wife any 
interest that would be superior to the 
mortgage or require that she be made 
a party defendant in foreclosure pro- 
ceeding, and wife’s interest was cut off 
by the foreclosure as effectively as if 
she had been made a party. Rev.St. 
1933, 104-55-3—Gigliottt v. Albergo, 
115 P.2d, 791. 
§ 102 


Cal.App. Rights of successors in in- 
terest of mortgage guarantee company 
were measured by the rights of that 
company, where a lis pendens was on 
file when their interests came _ into 
existence.—Phelps v. American Mortg. 
Co., 104 P.2d 880. 


§ 111 

N.H. Purchasers of attached land 
hold property in subordination to right 
of creditor to subject it to his judg- 
ment in condition in which he finds 
property at time of such enforcement, 
without diminution or allowance for 
betterments placed upon property by 
purchasers. Pub.Laws 1926, c. 332, § 
Base seq.—Lachance y. Dondero, 16 A.2d 


LIVERY STABLE AND GARAGE 
KEEPERS 


j §5 , 

N.J. Under zoning ordinance, a per- 
missible nonconforming use of land for 
“farming,” with incidental use of hors- 
es in furtherance of farming, would not 
justify the conduct of a riding academy 
or stable, notwithstanding that others 
were conducting riding academies in 
violation of zoning ordinance.—Berry v. 
Recorder’s Office of Town of West Or- 
ange, 15 A.2d 758, 125 N.J.L. 273, af- 
firming, Berry v. Recorder’s Court of 
Town of West Orange, 11 A.2d 7438, 124 
N.J.L. 385. 


§ 65 

N.J. Where defendant corporation 
and its manager were engaged in busi- 
ness of public hiring of riding horses, 
and plaintiff hired a horse from cor- 
poration and manager for riding pur- 
poses, a “bailor and bailee relation- 
ship’, on the contract of hire, came 
into being between parties, and bailor 
impliedly warranted horse as being fit 
for purposes for which hired.—Hahn 
v. Rockingham Riding Stables, 19 A.2d 
191, 126 N.J.L. 324. 

N.J. In action for injuries when 
plaintiff was thrown from a _ horse 


D'S INSURANCE 


all other purchasers or trans-_ 


6627,) 


‘partment in federal court in bankrupt- 


rp 
from defendant riding stables corpor 
tion, liability of defendants was for 
jury under evidence that defendants ie 
knew that horse had had a previous ~— 
fall and was heated and perspiring, 
and that individual defendant had stat-~ 
ed that horse was all right for pur-— 


poses of hiring, and that horse ‘“col- — 
lapsed” causing injuries—Hahn Vv. — 
Rockingham Riding Stables, 19 A.2d 
191, 126 N.J.L. 324. i 


In action for injuries when 


question of fitness and suitability 
horse for purposes for which it wa 
hired was for jury under the evidence 
—Hahn vy. Rockingham Riding Stables, 
19 A.2d 191, 126 N.J.L. 324. A 
In action for injuries when plainti 
was thrown from a horse which h: 
been hired for riding purposes from de: 
fendant riding stables corporation, 
whether plaintiff assumed risk of hir- — 
ing and willingly exposed herself to — 
contingency of accident was for jury. 
—Habhn v. Rockingham Riding Stable: 


19 A.2d 191, 126 N.J.L. 324. 


§ 70 wea 

Tex.Civ.App. In action for injuries 
to minor due to defective door of an 
automobile furnished minor’s father by 
defendant, where jury in response t 


tributory negligence, there was no such 4 
“conflict’’ in the findings as would nul v, 
lify a verdict for defendant, and there- __ 
fore defendant was entitled to judg- 
ment thereon.—Crysel v. A. W. Fabr 
Auto Supply Co., 145 S.W.2d 293. 

In_ action for injuries to minor al. 
legedly due to the defective door of 
an automobile, furnished minor’s fa- — 
ther by defendant, where jury found 
no negligence on defendant’s part and — 
answered ‘‘None”’ in response to spe- 
cial issue which required jury to as- 
sess the damages proximately cause 
by the negligence of defendant, there — 
was no such conflict in the verdict as’ ae 
would amount to a mistrial.—Crysel ake" 
v. A. W. Fabra Auto Supply Co., Tear ry 


S.W.2d 293. 3 a 
LLOYD’S INSURANCE | : . 

§ 12 MY 

In proceeding against recipro- 
cal insurance exchange under insur- 
ance liquidation and rehabilitation - 
statutes, judgment allowing fees: to 
attorneys employed to represent In-~ 
surance Department in federal court in 
bankruptcy matters involving ex- 
change, was appealable. Bankr.Act, 11 — 
U.S.C.A. § 1 et seq.; Mo.St.Ann. §§ 
5939 to 5959, 5966 to 5977, pp. 4528 
to 4543, 4546 to 4551—Robertson y. 
Manufacturing Lumbermen’s Under- — 
writers, 145 S.W.2d 134. Seg ; 
In proceeding against reciprocal in- 
surance exchange under insurance 
liquidation and rehabilitation statutes, 
trial court in the first instance had — 
power to determine amount of com- 
pensation to be allowed to attorneys 
employed to represent Insurance De- 


Mo. 


cy matters involving exchange, and om’ 
appeal to Supreme Court from judg- okt 
ment fixing compensation, the question 
could be considered de novo. Bankr, i 
Act, 11 U.S.C.A. § 1 et seq.; Mo.St. 
Ann. §§ 5939 to 5959, 5966 to 5977, 
pp. 4528 to 4548, 4546 to 4551.—Rob- z 
ertson v. Manufacturing Lumbermen’s a 
Underwriters, 145 S.W.2d 134, pie 

In proceeding against reciprocal in- > 
surance exchange under’ insurance ae 
liquidation and rehabilitation statutes, 
$3,500 to attorneys of high standing 
employed to represent Insurance De- 
partment in federal court in bankrupt- 
cy matters involving exchange, was 
inadequate and would be inereased to 
$15,000, where attorneys were required 
to acquaint themselves thoroughly with 
manner in which exchange transacted 
large volume of business in 36 states, 
and points of law were novel, difficult 
and new, and several weeks were de- 
voted to case. Bankr.Act, 11 U\S.C.A. 


S19, A" | 


§ 1 et seq.; Mo.St.Ann. §§ 5939 to 5959 
5966 to 5977, pp. 4528 to 4543, 4546 
to 4551.—Robertson y. Manufacturing 
snc cvemaaa Underwriters, 145 S.W. 


N.Y.App.Div. Under system of recip- 
rocal fire insurance managed by sub- 
seribers’ attorney in fact, an Illinois 
corporation, whereby applications were 
received, policies issued and losses paid 
in Illinois, and whereby agents’ au- 
thority in New York was limited to ex- 
planation of system, without solicita- 
tion, investigation of risk and apprais- 
al of loss, subscribers and their attor- 
ney in fact were not ‘doing business” 
in New York and such state had no 
power to regulate their business. In- 
surance Law, §§ 130, 168, 410, 412, 413, 
415, 417, 418, 421, 422.—Hoopeston. 
_ Canning Co. v. Pink, 29 N.Y.S.2d 300, 

fod App.Div. 446, reversing 24 N.Y.S.2d 


§ 16 
Md. The relevant Pennsylvania stat- 
utes entered into and formed part of 
policies issued by reciprocal and_in- 
ter-insurance exchange after their 
assage, and hence policy subsequently 
_ issued to Maryland resident embodied 
‘statutory provision for contingent lia- 
_pility of stockholders, notwithstanding 
omission of any reference therein to 
obligation for any payment_ beyond 
that of original premium. 40 P.S.Pa. § 
964.—Taggart v. Wachter, Hoskins & 

Russell, 21 A.2d 141. 


§ 17 
. Md. Where automobile policy was 
dssued in Maryland by Pennsylvania 
reciprocal and inter-insurance exchange 
a day before passage of statute re- 
quiring provision for additional con- 
- tingent obligation of subscribers, not- 
withstanding contractual limitation on 
liability, though insurance under the 
policy was not to become effective 
until after passage of such statute, the 
statute was inapplicable and subscriber 
could not be assessed on such policy 
as extended. 40 P.S.Pa. 964.—Tag- 
_gart v. Wachter, Hoskins & Russell, 21 
A.2d 141. 
~The subscriber to reciprocal and in- 
- ter-insurance exchange can fix his own 
undertaking and cannot be subjected 
to an obligation in excess of that for 
which he has voluntarily contracted 
before, passage of statute governing 
subscribers’ obligations. 40 P.S.Pa. § 
 964.—Taggart v, Wachter, Hoskins & 
. Russell, 21 A.2d_ 141. 
The opinion of Pennsylvania Attor- 
ney General that limitation in policy 
issued by Pennsylvania reciprocal and 
inter-insurance exchange, relieving sub- 
seribers of liability beyond the first 
premium deposits, was unlawful, and 
indorsement on policy that the so- 
ealled “additional obligation in the 
contract” resulting from such _ illegal- 
ity was insured, did not enter into the 
contract as actually made with Mary- 
land resident nor extend such obliga- 
tion, but subscriber was in. the posi- 
tion of one who had a contract not in 
strict accord with the plan. Act Pa. 
June 27, 1918, P.L. 634.—Taggart vy. 
Das Hoskins & Russell, 21 A.2d 
141. 


on the need, propriety, and amount 
of assessment against subscribers to 
reciprocal and inter-insurance exchange 
were conclusive in suit in Maryland 
against subscriber to enforce the as- 
sessment. Laws Md.1941, c. 640; 40 
"P.S.Pa. § 206; U.S.C.A.Const. art. 4, § 
1.—Taggart v. Wachter, Hoskins & 
Russell, 21 A.2d 141. 


The Pennsylvania courts have. juris- 
diction, sufficient to support their de- 
termination as basis for suit in Mary- 
Jand to enforce assessment against 
Maryland subscribers of Pennsylvania 
reciprocal and inter-insurance exchange, 
{ to administer and distribute resources 
: of such exchange upon its insolvency, 
irrespective of whether exchange was 
an entity, separate from its members, 
whether it could sue or be sued in 
its own name, or whether attorney in 
fact could represent it in equity. Laws 
Md.1941, c. 640; 40 P.S.Pa. § 206; U. 
§.C.A.Const, art. 4, § 1—Taggart v. 


Judicial proceedings in Pennsylvania’ 


LLOYD’S INSURANCE — 
Wark, Hoskins & Russell, 21 A.2d 


A Pennsylvania reciprocal and inter- 
insurance exchange, whatever its ex- 
act description, had its domicile in 
Pennsylvania as being a creature of 
the statute law of Pennsylvania, and 
could be dissolved in no other juris- 


diction than that of its creation. Act 
Pa. June 27,1913, P.L. 634; 40 P.S. 
Pa. § 206.—Taggart v. Wachter, Hos- 


kins & Russell, 21 A.2d 141. 
Co-operative insurance affected by 
reciprocal and inter-insurance exchange 
through corporation as attorney in fact 
does not differ appreciably from the 
same sort of insurance by a depart- 
ment of a corporation.—Taggart Vv. 
Wachier, Hoskins & Russell, 21 A.2d 


The laws of Pennsylvania control 
the powers of Pennsylvania reciprocal 
and inter-insurance exchange, its in- 
ternal management, and al] steps in- 
cluded in its dissolution and winding 
up. Laws Md.1941, ec. 640; Act Pa. 
June 27, 1913, P.L. 6384; 40 P.S.Pa. § 
206.—Taggart v. Wachter, Hoskins & 
Russell, 21 A.2d 141. H 

All subscribers of reciprocal and in- 
ter-insurance exchange, whether resi- 
dents or nonresidents of the state of 
exchange’s domicile, should be affected 
alike upon exchange’s insolvency. Laws 
Md.1941, c. 640; Act Pa. June 27, 
19135 -Palu: ; 40 P.S.Pa. § 206.— 
Taggart v. Wachter, Hoskins & Rus- 
sell, 21 A.2d 141. 

A subscriber to reciprocal and inter- 
insurance exchange must be taken to 
have accepted as an essential condi- 
tion of his membership that all steps 
required to accomplish uniformity of 
relationship, rights and obligations of 
members, and all steps affecting sub- 
scribers as a whole, should be taken 
by the state of its creation, and hence 
foreign subscriber is bound by deter- 
mination even though not directly a 
party to the proceeding. Laws Md. 


1941, ec. 640; Act Pa. June 27, 1913, 
P.L. 634; 40 P.S.Pa. § 206.—Taggart 
v. Wachter, Hoskins & Russell, 21 
A.2d 141. 


The order of Pennsylvania court in 
dissolution proceedings for Pennsyl- 
vania reciprocal and _ inter-insurance 
exchange is to be taken as conclusive 
as to the fact that assessment is neces- 


“sary, the amount of money required to 


be raised by the assessment, and the 
pro rata of each policy. Laws Md. 
1941, c. 640; Act.Pa. June. 27, 1913, 
PL. 634%. 405 PS Parts 206 <7 Tageare 
Wee POAT: Hoskins & Russell, 21 A.2d 

A proceeding for liquidation of re- 
ciprocal and inter-insurance exchange, 
like a bankruptcy proceeding, is not 
“personal” but entity of the exchange, 
as basis for giving domicile to the ex- 
change, gives representation to sub- 
scribers equivalent to that furnished 
by a corporation to its stockholders. 
40 P.S.Pa. tebe a aeeaTk v. Wachter, 
Hoskins & Russell, 21 A.2d 141, 

Statutes and decisions of Pennsyl- 
vania are entitled to full faith and 
credit in Maryland, and hence are “res 
judicata” as to insolvency of Pennsyl- 
vania reciprocal and _  inter-insurance 
exchange, appointment and right of 
liquidator to take title to its assets, 
and necessity, propriety, and amount 
of assessment against subscribers, in 
suit against Maryland subscriber to 
enforce the assessments. Act Pa. June 
27, 1913, P.Ly 634; 40 P.S.Pa. § 206; 
Laws Md.1941, c. 640; U.S.C.A.Const. 
art. 4, § 1—Taggart v. Wachter, Hos- 
kins & Russell, 21 A.2d 141. 

The Pennsylvania liquidator of a 
Pennsylvania reciprocal and inter-in- 
surance exchange could sue in Mary- 
land to enforce assessment against 
Maryland subscriber, since he was not 
an ordinary chancery receiver whose 
actions might be restricted to jurisdic- 
tion of the order of court appointing 
him. 40 P.S.Pa. 206.—Taggart v. 
Beare Hoskins & Russell, 21 A.2d 

Adjudications in Pennsylvania pro- 
viding for assessment against subscrib- 
ers of Pennsylvania reciprocal and in- 
ter-insurance exchange foreclosed Mary- 


land subscriber from alleging, in suit ~ 
in Maryland to enforce the assessment, — 
the defense of laches in making the 
assessment,—_ Taggart v. Wachter, Hos- 
kins & Russell, 2), A.2d 141. ; 

Record held not to establish unrea- 
sonable delay by Pennsylvania liqui- 
dator of Pennsylvania reciprocal and 
inter-insurance exchange in bringing 
suit against Maryland subscriber to 
enforce assessment ordered by Penn- 
sylvania court, where suit was brought 
within the three-year period of limita- 
tions. Code 1939, c. 57, § 1.—Taggart 
v. Wachter, Hoskins & Russell, 21 A. 
2d 141. 

In suit by Pennsylvania liquidator 
of. Pennsylvania reciprocal and inter- 
insurance exchange to enforce assess- 
ment against Maryland subscriber, 
court erred in allowing subscriber to 
set off, against the assessment, the 
exchange’s liability to indemnify mem- 
ber for judgment against it for dam- 
ages in automobile collision. 40 P.S. 
Pa. § 206.—Taggart v. Wachter, Hos- 
kins & Russell, 21 A.2d 141. 

A subscriber to Pennsylvania in- 
solvent reciprocal and inter-insurance 
exchange was entitled only to a divyi- © 
dend share of collections resulting from 
assessments, notwithstanding liability 
of exchange to indemnify him against 
judgment. for damages in automobile | 
collision.—Taggart v, Wachter, Hoskins 
& Russell, 21 A.2d 141. ; 

Tex.Com.App. In order to recover a 
judgment against attorney in fact for — 
underwriters on a fire policy, plaintiffs 
were required to prove a wrongful act 
in issuance of policy and participation 
therein by attorney in fact.—Shoemake | 
v. Meyer, 152 S.W.2d 1741, reversing 
Republic Underwriters v. Meyer, 127 
S.W.2d 538. . 

In action against underwriters and 
their attorney in fact on a fire policy, 
where plaintiffs alleged that underwrit- 
ers were not authorized under state 
insurance laws to issue and deliver a 
standard form of fire policy and that 
neither underwriters nor attorney in 
fact had a permit issued by State De- 
partment of Insurance authorizing it 
to engage in insurance business, bur- 
den was on plaintiffs of proving such 
allegations to sustain a cause of ac- 
tion against the attorney in fact. 
—Shoemake v. Meyer, 152 S.W.2d 741, 
reversing Republic Underwriters v. 
Meyer. 127 S.W.2d 638. 

Tex.Civ.App, Where receivers had 
been appointed in Texas and in New 
Mexico to take charge of Lloyds as- 
sociation’s property in those states, 
and plaintiff brought suit in Texas 
against both receivers to cancel a note 
and the lien of a trust deed which 
she had executed under an underwrit- 
ing contract, New Mexico receiver who, 
at time suit was brought, owned and 
held note and lien could not only 
resist plaintiff's right to cancel and 
avoid note and lien, but could by prop- 
er ¢ross-action seek judgment on note 
and foreclosure of lien, Vernon’s Ann. 
Civ.St. art. 2313.—McCorkle v. Hamil- 
ton, 150 S.W.2d 439, error refused. 
Where record disclosed that plain- 
tiff knew all facts relied on to estab- 
lish fraud inducing her to enter into 
an underwriting contract with a Lloyds 
association several years before she 
brought suit to cancel note and lien 


.of trust deed executed by her, and 


long before association entered New 
Mexico to do business there, plaintiff 
was “estopped” to plead fraud as 
against New Mexico receiver seeking 
judgment on note and foreclosure of 
lien in a_ cross-action.—McCorkle vy. 
Hamilton, 150 S.W.2d 439, error re- 
fused. 
§ 27 


Ky. Where the legislature designat- 
ed that actions might be prosecuted or 
defended by the subscribers to a re- 
ciprocal insurance association, under 
the name they adopt, and it designated 
an exclusive manner in which such ~~ 
subscribers might be served with 
rocess and brought into court, it was 
incumbent on litigants to follow the 
plain provisions of the statutes in 
bringing the reciprocal association and 
its subscribers into court. Ky.St. ; 
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writers, 143 S.W.2d 1067, 284 Ky. 160. 
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284 Ky, 160 


4 , 160. 
gainst three individu- 
reciprocal insurance 


return thereon were 
properly quashed, because not in.con- 
formity with statute. Civ.Code Prac. 

78; Ky.St. §§ 743m-1 to 743m-12, 
743m-4.—Diggs  v. Universal | Under- 


LOGS AND LOGGING 
§ 177 

Or. A provision, contained in con- 
veyance of real estate, reserving to 
grantors the timber on the land con- 
veyed, the right to go thereon and cut 
and remove such timber for a period 
of 20 years, and the right to build 
roads for the removal of such timber, 
was not ambiguous and referred only to 
the land conveyed and to the right to 
build roads thereon, and had no refer- 
ence to other lands owned by the gran- 
tee which were not described in the 
deed.—Oliver v. Johnson, 113 P.2a 430. 

Grantors, by reservation in deed of 
timber on land conveyed, right to cut 
and remove such timber, and right to 
build roads for the removal of such 
timber, did not acquire a right to use 
for the removal of such timber a pri- 
vate road five or six miles in length, 
which was extended to grantors’ land 


shortly prior to the conveyance there- 


of, and was maintained by grantee over 
lands previously owned and lands sub- 
sequently acquired by grantee, notwith- 
standing removal of timber by such 
route would be more convenient and less 
expensive than removal by road in the 
opposite direction.—Oliver v. Johnson, 
113 P.2d 430. 


§ 20 
D.C.Md. <A contract for the purchase 
of standing timber entered. into in 
Maryland was governed by Maryland 
law.—Foster v. Hudson Valley Lumber 
Co., 37 F.Supp. 381. 


§ 21 

Ky. Where contract for the sale of 
timber to stave mill was modified by 
interlineation in ink, interlineation pre- 
-vailed over original typewritten con- 
tract.—Boggs Stave & Lumber Co. v. 
Pennington, 145 S.W.2d 56, 284 Ky. 
465. 


§ 32 

Ky. Under timber contract with 
stave mill whereby seller was to have 
“all of the waste including cull staves 
and such of said timber that is of no 
shipping value’, seller was entitled 
only to waste products not salable on 
the general market, and, where evidence 
was insufficient to show quantity of 
waste or its value at mill and seller 
did not perform his agreement to re- 
move waste as it accumulated though 
he knew his timber was being sawed, 
seller was not entitled to recover from 
stave mill for failure to get ‘waste 
products from stave mill.—Boggs Stave 
& Lumber Co. v. Pennington, 145 S. 
W.2d 56, 284 Ky. 465. 

Ky. The phrase ‘immediate sever- 
ance’ as employed in the rule that 
standing timber is converted into per- 
sonalty by sale contemplating immedi- 
ate severance, does not mean severance 
at once but as soon as can reasonably 
be done under circumstances which 
include amount of timber, its accessibil- 
ity, labor conditions, ete.—Patton v. 
Lucy, 148 S.W.2d 1039, 285 Ky. 694. 

The phrase “in contemplation of im- 
mediate separation from the soil’ as 
applied to the rule that standing tim- 
ber is converted into personalty by sale 
contemplating immediate severance, is 
used to distinguish a sale of standing 
trees, or growing crops, which passes 
no interest in the land, except a license 
to enter upon it for the purpose of 
removing them, from a contract con- 
ferring an exclusive right to the land 
for a time for the purpose of making 
a profit out of the growth upon it,— 
Patton v. Lucy, 148 S.W.2d 1039, 285 
Ky. 694. 

La. The notarial transfer from ven- 
dor to purchaser of timbef was in the 
true sense a “deed” by which vendor 
transferred to purchaser title to all 


me 


ee Pe i ey r BAG 
ber on land which was then mer- 


~ chantable, and effect was to create a 
_ separate estate consisting of the then 


merchantable timber, segregating the 
timber from the land, resulting in two 
estates, one consisting of the land and 
the other of the timber, which, like the 
land, was “real estate’. Act No. 188 
of 1904.—Clark v. Weaver Bros. Realty 
Corporation, 200 So. 821, 197 La. 63. 

A sale of timber was a ‘sale of real 
estate’, and thereafter the ownership of 
the one estate was entirely separate 
and distinct from ownership of the 
other. Act No. 188 of 1904.—Clark vy. 
Weaver Bros. Realty Corporation, 200 
So. 821, 197 La. 63. 

The purchaser of standing merchant- 
able timber with a specified time limit 
within which to remove it from land 
may at any time within prescribed 
period enter upon land and exercise 
privileges granted, but when purchaser 
once exercises privileges of removing 
the estate purchased, his right of en- 
try ceases, and he cannot re-enter up- 
on land and remove timber which was 
not a part of the estate purchased. Act 
No. 188 of 1904.—Clark v. Weaver Bros. 
Realty Corporation, 200 So. 821, 197 
La. 63. 

Or. Where intention to make time 
of essence of contract to purchase and 
log growing timber on certain land is 
unmistakably apparent, contract will 
take effect according to its terms and 
be binding in equity as well as at law. 
—Williams v. Barbee, 106 P.2d 1033. 

Where there is valid forfeiture agree- 
ment in contract containing time es- 
sence clause, such as contract to pur- 
chase and log timber on certain land, 
and vendor does not waive right to en- 
force such agreement, either expressly 
or by conduct, but acts under it and 
declares forfeiture for breach of condi- 
tion thereof, contract is terminated and 


extinguished in accordance with _ its 
ea leis v. Barbee, 106 P.2d 


The language in forfeiture provision 
of contract, as for sale and logging of 
timber on certain land, determines 
right of forfeiture on purchaser’s de- 


pipe ale eet v. Barbee, 106 P.2d 
Tex. If husband and wife had ac- 


quired title to land by limitation at 
time deed thereto was executed in 
favor of husband, the deed was not 
effective to convey anything and, in 
so far as husband’s interest in the land 
was concerned, the deed did not have 
effect of reserving minerals to grantor 
either at time of its execution or upon 
its ratification by wife, nor could the 
deed operate to create a vendor’s lien 
on the land, or to reserve any kind 
of title to timber estate thereon. Ver- 
non’s Ann.Ciy.St. arts. 3839, 4618, 6605, 
6608; Vernon’s Ann.St.Const. art. 16, § 
50.—Greenerv. White, 153 S.W.2d 575, 
2 vousing, White v. Greene, 129 S.W.2d 


§ 36 
Ga.App. The expression “sawmill 
timber” in a conveyance of sawmill 


timber is descriptive of the property 
conveyed and is equivalent to the ex- 
pression “suitable for sawmill pur- 
poses”’.—Taylor v. Towns, 14 S.H.2d 
487, 

La. In determining what contracting 
parties meant by conveyance of “all 
the timber standing, being and grow- 
ing on” certain land, court would give 
consideration to surrounding circum- 
stances existing at time contract was 
made, use then made ordinarily of 
trees severed from land under a tim- 
ber grant, industrial enterprises then 
existing in particular section which 
by the use of timber created a market 
for it, and meaning which word “tim- 
ber” had at that time. Rev.Civ.Code, 
arts. 1945, 1946.—Cooley v. Meridian 
Lumber Co., 197 So. 255, 195 La. 631. 

Where at time contract conveying all 
the “timber standing, being and grow- 
ing” on certain land, and entitling 
grantee and its successors to remove it 
at any time up to the end of a fifty- 
year period, was made in 1901, there 
was no market for small trees, poles, 
or saplings, and a limited demand 
only for trees for making cross-ties 


sed. pha 


j 


and only industrial enterprises oper: 
ing where land was located were s 
mills which manufactured lumber from 
trees measuring from 8 to 12 inche 
in diameter and up. at stump, gran 
included only such trees as were 
suitable for the manufacture of lumber 
which included all trees measuring 10 
inches and up in diameter at stump — 
at time contract was made, and did not 
include saplings or trees not in exist- 
ence at that time but which sub 
quently grew to merchantable siz 
within the 50-year period.—Cooley v. 
Meriean Lumber Co., 197 So. 255, 19 
a. 5 ‘ y 


: ry 

Where grantor conveyed “all timber 
standing, being and growing on” ce 
tain land and subsequently conveyed 
land, reserying “all pine timber”, gra 
of timber included only timber the 
suitable for sawmill purposes and 


reservation in the deed to land refer- — 


red to same. kind of timber, and 
tees of timber estate and their s 
sors were not entitied to timber ° 
subsequent to execution of contr 
became suitable for sawmill purposes. 
—Cooley v. Meridian Lumber Co., 19’ 
So. 255, 195 La. 631. a 50 LR 

Under deed conveying “all the timber 
standing, being and growing on” cer- — 
tain land, and entitling grantee and its — 


gran-— ‘i 
eke 


is". z 
the time of the grant in 1901, 10 inches. 
and up in diameter 24 inches above 
the ground.—Cooley v. Meridian Lu: ; 
ber Co., 197 So. 255, 195 La. 631. 

La. That it was not profitable 
manufacture trees into lumber because 
of economic depression did not just 
eonclusion that trees which remain 
on land, although they were of su 
cient size to be manufactured into lum 
ber and might have been included in 
sale of merchantable timber, should not 
be classified as ‘merchantable timber”, — 
since trees large enough to be manufac- 
tured into lumber are generally under- — 
stood to be ‘‘merchantable timber” bees 
No. 188 of 1904,—Clark v. Weaver Bros. 
oee Corporation, 200 So. 821, 197 

a, eee 


La, Under deed conveying ‘All t 
timber of each and every kind situated” ay 
apon certain land, vendor conveyed all _ 
the trees which were at time of execu- _ 
tion of deed considered to be “timber’ 
as term is used by those engaged in 
the timber business.—Nabors v. Weaver — 


Bros. Lumber Co., 200 So. 827, 197 
La. 81. ; ef 
Miss. A deed to timber becomes 


fective on its being signed and deliver 
ed, and in absence of provisions to con 
trary will not include such timber as 
grows subsequently so as to come with- — 
in meaning of term ag of the time of | 
the cutting rather than date of the 
conveyance.—Overby v. Burnham, 200 — 
So. 591 re 
Where timber deed conveying “all 
the timber of every description now 
down, standing or growing” on land 
described was executed shortly after ~ 
Supreme Court’s approval of certain 
definitions of word “timber”, draftsmen  _— 
of deed would be presumed to have | 
peepares deed with definition approved is 
y Supreme Court in mind.—Overby vy. : 
Burnham, 200 So. 591. i: 
§ 40 \ 
Or. An assignee of one purchasing a 
timber on certain lands under contract 
providing that logging © operations 
should be continuous, unless inter- 
rupted by weather conditions, strikes, 
or other unavoidable casualties, and 
that on purchaser’s default in perform- 
ance of any conditiong thereof, sellers 
might terminate agreement on 30 days’ 
written notice, unless default was cured 
within such time, held not entitled to 
30 days in which logging operations 


wt 


e § 48 


could be carried on to cure default in 
performance of obligation to log speci- 

fied quantity of timber during certain 
ae v. Barbee, 106 P.2d 

4 § 48 

: _ Ky. Where timber purchaser pur- 
chased standing timber and purchaser 
admitted that had there not been a 
slump in the market he would have had 
timber removed within a year, it was 
in the contemplation of the parties that 


at, a timber would be removed as soon as 


eould reasonably be done under the cir- 
cumstances, including the amount of 
it timber, its accessibility, labor condi- 
tions and. other factors.—Patton v. 


Lucy, 148 8.W.2d 1039, 285 Ky. 694. 
x : , § 59 
D.C.Md. The provision of a contract 
for the sale of standing timber requir- 
ing buyer to deposit a certain sum in 
a specified bank to seller’s credit to 
secure payment of purchase price was 
of the very essence of the contract, and 
a provision on which seller was enti- 
tled to rely independently of other pro- 
‘visions in contract, and seller was jus- 
tified in ordering buyer to refrain from 
any further cutting until the deposit 
requirement was fulfilled—tFoster v. 
Hudson Valley Lumber Co., 37 F.Supp. 
3Shee 
The refusal of seller of standing tim- 
per to readjust proportion which buy- 
er and seller should bear of scaler’s 
total weekly wage did not justify buy- 
er in failing to meet requirement of 
contract to keep a certain sum on de- 
posit in a specified bank to seller's 
eredit, since, even if buyer’s request 
for modification of contract with re- 
spect to scaler’s wages was reasonable, 
seller was under no obligation to ac- 
cede thereto.—Foster v. Hudson Valley 
Lumber Co., 37 F.Supp. 381. 


§ 60 
p.0.W.Va, The vendor of standing 
timber to be cut and removed from 


; 


- Lumber Co., 34 F.Supp. 460. 
A seller’s lien in favor of vendor 
of standing timber is superior to all 
subsequent liens created by trust deed 
or pledge.—In re Eakin Lumber Co., 
34 H.Supp. 460. 
Constructive delivery by vendor of 
standing timber, to purchaser, such as 
delivery to him on the land of the 
vendor, will not divest the vendor of 
his lien—In re Bakin Lumber Co., 34 
F.Supp. 460. 
A seller’s lien in favor of vendor of 
standing timber is distinct from title, 
and purchaser may have title and still 
not have right. of possession.—In re 
_ Eakin Lumber Co., 34 F.Supp. 460. 

“ao In determining whether vendor of 
standing timber has a lien thereon for 
unpaid purchase price, vendor of stand- 
ing timber may have either actual or 
constructive possession of timber, and 
| “constructive possession” exists where 
there is a provision in the deed that 
the timber is not to be cut and removed 
until payment is made.—In re Eakin 
Lumber Co., 34 F.Supp. 460. 

Where purchaser of standing timber 
leased from vendor land for lumber 
yard, but lease which was recorded did 
not give purchaser right to use lumber 
yard for storage of lumber from other 
‘tracts and thereafter purehaser pur- 
ported to pledge all stored lumber to 
purchaser’s creditor, and subsequently 
vendor conveyed timber standing on 
other tracts to purchaser and.to third 
party who assigned his rights to pur- 
chaser, by ‘unrecorded deeds which re- 
tained yendor’s lien and’ prohibited 
removal of more timber than propor- 
tion of price paid should bear to total 
purchase price, removal of timber from 
the other tracts to lumber yard did 
not extinguish lien of vendor who re- 


mained in ‘‘constructive possession” 
of lumber; and hence vendor’s rights 
were, upon bankruptey of purchaser, 


> 
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greater than those of creditor who was 
not a “purchaser for value without 
notice” as to the vendor.—In re Hakin 


Sot * 


Lumber Co., 34 F.Supp. 460. ? 
A purchaser of standin timber, 
which was purchased under deeds 


which retained vendor’s lien and con- 
tained provision that no greater part 
of timber sold should be removed from 
land than proportion of price actually 
paid should bear to total purchase 
price, had no right to possession of 
the timber and could not confer such 
right upon a pledgee, otherwise than 
subject to ‘‘eondition precedent” which 
was payment of the purchase _ money 
before removal.—iIn re Eakin Lumber 
Co., 34 F.Supp. 460. 

Where lumber of bankrupt corpora- 
tion on which vendor had prior lien 
was commingled by pledgee of lumber, 
who was a subsequent lienor, with 
lumber on which the vendor had no 
lien, the pledgee had burden of show- 
ing what part of the lumber was not 
covered: by the vendor’s lien—In re 
Hakin Lumber Co., 34 F.Supp. 46v. 

Where lumber of bankrupt corpora- 
tion on which vendor had prior lien 
was commingled by pledgee of lumber, 
who was subsequent lienor, with lum- 
ber on which the vendor had no lien, 
the pledgee failed to sustain burden of 
showing what part of the lumber was 
not covered by the vendor’s lien.—In 
re Eakin Lumber Co., 34 F.Supp. 460. 

Or. Where covenant in contract for 
sale of land or growing timber there- 
on makes time of payment of purchase 
price or performance of purchaser’s 
obligations to log specified quantities 
of timber of essence of contract, and 
provides that, on purchaser’s failure to 
comply therewith, contract shall be- 
come null and void or vendor may 
terminate it, vendor, on purchaser’s 
default, may elect to terminate contract 
or continue it in force.——Williams v: 
Barbee, 106 P.2d 1033. 

6 


§ 61 

D.C.Wash. Release by vendor of 
standing timber of his seller’s lien as 
to part of the timber by relinquishment 
of possession thereof ‘without payment 
does not destroy nor impair the lien as 
to the timber still held.—In re Eakin 
Lumber Co., 34 HOP 460. 


Or. Where covenant in contract for 
sale of land or growing timber there- 
on makes time of payment of purchase 
price or performance of purchaser’s ob- 
ligations to log specified quantities of 
timber of essence of contract, and pro- 
vides that, on purchaser’s failure to 
comply therewith, contract shall be- 
come null and void or vendor may ter- 
minate it, vendor, on: purchaser’s de- 
fault, may elect to terminate contract 
or continue it in force.—Williams vy. 
Barbee, 106 P.2d 1033. 


Under contract for sale of timber on 
certain land to one absolutely obligat- 
ed thereby to log specified quantity of 
timber in certain year, impossibility of 
hauling logs over publie roads of coun- 
ty in which land was situated because 
number of bridges were out of repair 
and could not be used and inability t, 
sell logs at reasonable price under 
market conditions did not preclude for- 
feiture of contract by sellers’ assignees 
on default of purchaser’s assignee in 
performance of such obligation, though 
contract provided that weather condi- 
tions, strikes, or other unavoidable cas- 
ualties should excuse purchaser’s fail- 
ure to log continuously as required by 
contract 5 wana v. Barbee, 106 P.2d 

A purchaser of timber under contract 
obligating him to log stated quantity 
thereof in each of two years and re- 
move all timber from sellers’ land by 
end of third year and such purchaser’s 
assignee held not entitled to equitable 
relief from forfeiture of contract by 
sellers’ assignees for breach of obliga- 
tion to log such quantity of timber 
during first year, in view of evidence 
tending to negative claim that they 
were ready, able, and willing to per- 
form contract according to its terms, 
—Williams v. Barbee, 106 P.2d 1033. 

Generally, vendors, continuing to rec- 
ognize sale contract as binding after 
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purchaser’s default and accepting pur- — 
chase-money installments after times — 
fixed by contract for payment thereof, — 
“waive” right to forfeit or terminate 

contract for such default, but such 
rule is inapplicable in case of payments 
made to assignees of sellers of timber 
by persons to whom purchaser and his 
assignee sold logs after declaration of 
forfeiture of timber contract for de- 
fault in performance of purchaser’s ob- 
ligation to log specified quantity of 
timber during certain year.—Williams 


v. Barbee, 106 roe 1033. if 
Ky. Under timber contract with 


stave mill whereby seller was to have 
“all of the waste including cull staves 
and such of said timber that is of no 
shipping value’, seller was entitled only 
to waste products not salable on the 
general market, and, where evidence 
was insufficient to show quantity of 
waste or its value at mill and seller 
did not perform his agreement to re- 
move waste as it accumulated though 
he knew his timber was being sawed, 
seller was not entitled to recover from 
stave mill for failure to get waste prod- 
ucts from stave mill.—Boggs Stave & 
Lumber Co. v. Pennington, 145 S.W.2d 
56, 284 Ky. 465. : 
La. Evidence failed to show that 
purchaser of merchantable timber with 
privilege of removing it during 15-year 
period had abandoned the property 
after some cutting by purchaser’s agent 
so as to preclude purchaser’s grantee 
from cutting merchantable timber with- 
in 15-year period.—Nabors v. Weaver 
eae Lumber Co., 200 So. 827, 197 La. 


Evidence failed to show that pur- 
chaser of merchantable timber _ with 
privilege of removing it during 15-year 
period exhausted all of its rights and 
privileges under deed so as to preclude 
purchaser’s grantee from cutting mer- 
chantable timber within 15-year period. 
—Nabors v. Weaver Bros. Lumber Co., 
200 So, 827, 197 La. 81. 

La. Evidence of selective cutting of 
merchantable timber by purchaser’s 
grantee, and that after cutting there 
remained on land’a large amount of 
timber suitable for manufacture of lum- 
ber, failed to show that grantee ex- 
hausted the rights and privileges under 
timber deed which granted privilege to 
remove timber during 15-year period, 
so as to preclude grantee’s transferee 
from cutting merchantable timber with- 
in 15-year period.—Williams v. Weay- 
er Bros.. Lumber Co., 200 So. 830, 197 
La. 89. 

Tex.Civ.App. In action by log loader 
against lumber company for breach of 
employment contract, evidence held not 
to authorize allowance of $1 per thou- 
sand feet as damages for loss of prof- 
its.—Southern. Pine Lumber Co. vy. 
King, 142 S.W.2d 560, error granted. 

In action by log loader against lum- 
ber company for breach of employment 
contract, depreciation in value of load- 
ing equipment by reason of the breach ~ 
was within rule of consequential dam- 
ages, and was not allowable—South- 
ern Pine Lumber Co. vy. King, 142 8. 
W.2d 560, error granted. 
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§ 

‘Ky. In suit for forfeiture of right of 
extension of time to remove timber by 
reason of alleged failure of those suc- 
ceeding to timber rights to pay royal- 
ties for delay in removing timber, on 
ground that royalties were paid to ven- 
dor’s administrator and that proportion 
tendered to vendor’s son was inade- 
quate, vendor’s son had the burden of 
showing grounds,for forfeiture.—Case 
v. Stacey, 143 S.W.2d 497, 283 Ky. 808. 

In suit for forfeiture of right of ex- 
tension of time to remove timber by 


reason of alleged failure of those suc- ~ 


ceeding to timber rights to pay royal- 
ties for delay in removing timber, on 
ground that royalties were paid to ven- 
dor’s administrator and that proportion 
tendered to vendor’s son was inade- 
quate, evidence of vendor’s son was in- 
sufficient to show grounds for forfei- 
ture.—Case y. Stacey, 143 S.W.2d 497, 
283 Ky. 808. 


§ 70 ‘ 
La. A vendor of timber who agreed 


nber might be 1 y 
ars from date of deed who soug 


recover from transferee of purchas 


-er’s rantee the value of timber remov- 


hin 15-year period had burden of 
proving that grantee had exercised and 
exhausted the privileges granted by the 
deed and hence had nothing to convey 
to the transferee. Act No. 188 of 1904. 
—Clark v. Weaver Bros. Realty Corpo- 
ration, 200 So. 821, 197 La. 68. 

Evidence of timber operations under 
deed conveying merchantable timber 
with right to cut within 15 years, by 
agent of purchaser’s grantee consisting 
of “selective cutting”, ich is cutting 
of trees suitable for special purposes, 
and that selected trees were but a 
small percentage of all trees owned, 
failed to show that grantee exhausted 
privileges granted by deed so ag to 
preclude grantee’s transferee from cut- 
ting merchantable timber within 15- 
year period. Act No. 188 of _ 1904.— 
Clark v. Weaver Bros. Realty Corpora- 
tion, 200 So. 821, 197 La, 63. 


‘ § 77 
4 See Heep v. Thimsen [1941] 1 Dom. 
; L.R, 424. 


§ 82 
Ga.App. In action for work perform- 
ed in cutting lumber under contract, 
evidence held to authorize directed ver- 
dict for plaintiff—Hulsey v. Chapman, 
11 S.E.2d 845, 63 Ga.App. 682. — 
La.App. Where buyer of timber 
agreed to pay specified commission to 
agent negotiating the sale, upon ac- 
ceptance of deed, and to contract the 
logging of such timber to agent, but 
as agent knew, seller was unable to 
remove encumbrances, and _ buyer’s 
down payment was returned, buyer 
4 was not liable to agent for commission 
or loss of earnings from proposed log- 
ging operations, though almost 1% 
years later sale of somewhat different 
tract of timber at higher price was 
consummated without agent’s interven- 
tion—Belvin y. Mansfield Hardwood 
Lumber Co. of Louisiana, 1 So.2d 804. 
Where agreement by buyer of timber 
- to contract the logging of such timber 
to agent negotiating the sale was con- 
ditioned on delivery of the timber, such 
agreement became ineffective when de- 
livery was rendered impossible by sell- 
er’s inability to furnish title free of 
encumbrances.—Belvin Vv. Mansfield 
Hardwood Lumber Co. of Louisiana, 1 
So.2d 804. ea 


§ 

Idaho. In action for balance alleged- 
ly due for logs sold and delivered, it 
was not necessary to determine wheth- 
er seller complied fully with terms of 
contract with respect to delivery where 
buyer received logs and appropriated 
them to its own use. Code 1932, § 62- 
308.—Reynolds y. Blackwell Lumber 
Coy, 104 2.20719. 


In action for balance due for logs 
sold and delivered, evidence sustained 
verdict and judgment for seller on 
ground that buyer had received logs 
which had not been paid for.—Rey- 
nolds v. Blackwell Lumber Co., 104 
12epXel, abe 
; In seller’s action for balance claimed 

due for logs sold and delivered, re- 

jection of buyer’s record or deck scale 
of all logs bearing seller’s brand which 
were sawed by buyer or its assigns 
; was not error where seller admitted 
4 receipt by buyer of number of logs 
| buyer alleged it received._keynolds v. 
Blackwell eee aoe 104 P.2d 19. 


f D.C.W.Va. Generally, the vendor of 

standing timber to be cut and removed 
from land by vendee has a common- 
law lien, known as “seller’s lien,’ on 

2 the timber and lumber manufactured 

“ as long as it remains upon his prem- 

a ises, unless it is otherwise stipulated 

4 in the contract.—In re Eakin Lumber 
Co., 39 F.Supp. 787. 


id Where conveyance of standing tim- 
ber granted right to use specified land 
ts of seller for sawmill and lumber yard 
‘ lumber which remained in such yard 
. remained in seller’s ‘‘possession” so 

that seller retained his lien for the 
.: purchase price—In re HWakin Lumber 


Co., 39 F.Supp. 787. 
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Paria) Siaea ee eel er y 
pp. Evidence in trover action 


 GaA 


that mulberry timber is sometimes 


made into crossties, plow stocks, etc., 
and that mulberry timber in question 
had been cut into fence posts which 
were from twelve to sixteen inches in 
diameter, authorized a finding that the 
mulberry timber was ‘‘sawmill timber” 
within meaning of conveyance selling 
“sawmill timber” of all kinds measur- 
ing not less than 10 inches in diame- 
ter.—Taylor v. Towns, 14 8.E.2d 487. 

_Wash. Where, after expiration of 
timber contract, logger cut logs which 
were boomed by boom company and 
placed in rafts of logging company 
which sold the logs and remitted pro- 
ceeds to boom company which in turn 
delivered money to logger, landowner 
was not “estopped” from seeking re- 
covery for conversion by boom com- 
pany and logging company because it 
received satisfaction for prior conver- 
sions in an amount equal to or in 
excess of contract price for timber at 
one time agreed upon between owner 
and logger.—Watkins v. Siler Logging 
Cowed1'6s ese ob: 

In an action for conversion of logs, 
exclusion of testimony offered to prove 
payments for prior conversions was 
not error.—Watkins v. Siler Logging 
Co., 116 P.2d 315. 


LOST INSTRUMENTS 


, § 2 

Ill.App. Destruction of physical evi- 
dence of a lease does not impair valid- 
ity of lease—Farmers & Merchants 
Bank of Vandalia v. Holland, 32 N.H.2d 
987, 309 Ill.App. 193. 

N.J. The loss of a written instru- 
ment only affects the rights of the 
parties in so far as it may occasion a 
difficulty of proof, except in the case 
of bills of exchange and promissory 
notes, in which case the holder by loss 
of instrument loses his rights there- 
under, unless he offers to the party 
primarily liable an indemnity against 
possible claims.—Verdi v. Price, 19 A. 
2d 211, 129 N.J.Eq. 355, reversing 7 
A.2d 173, 125 N.J.Eq. 579. 


§ 10 

D.C.N.Y. Action against Commis- 
sioner of Immigration and Naturaliza- 
tion to compel the issuance of a new 
certificate of citizenship could not be 
sustained where the detendant was not 
named and his residenee was not set 
forth. 8 U.S.C.A. § 377 and § 388 note. 
—Juell v. Commissioner of Immigra- 
Bee and Naturalization, 37 F.Supp. 

In action to compel issuance of new 
certificate of citizenship petition was 
insufficient to state a cause of action. 8 
U.S.C.A. § 377 and § 388 note—Juell 
v. Commissioner of Immigration and 
Naturalization, 37 Beypy: 533. 

2 


D.C.Ill. No presumption or inference 
arises from the fact that a blank pa- 
per bearing the word “deed” was at 
one time amongst certain records of 
school directors who in Illinois have no 
title to property.—Superior Oil Co. v. 
Harsh, 39 F.Supp. 467. 

N.C. In action to set up a lost deed, 
the grantee had burden of showing de- 
livery of the deed.—Barnes v. Aycock, 
13 S.H.2d 611, 219 N.C. 360. 


24 

D.C.II1. Hvidente of former director 
of school district that he had received 
from a predecessor certain records 
among which was a paper marked 
“deed,’’? that paper had never been ex- 
amined by witness who did not know 
its contents, and that later the records 
were destroyed by fire, was insufficient 
to support a finding that any form of 
title by way of deed was ever conveyed 
to school trustees.—Superior Oil Co. v. 
Harsh, 39 F.Supp. 467. ; 

Parol testimony regarding a deed’s 
existence and contents must be clear 
and convincing.—Superior Oil Co. v. 
Harsh, 39 F.Supp. 467. 

Public policy demands that proof of 
former existence of deed, its loss and 
contents must be econclusive before 
court will be justified in recognizing 
title depending upon parol testimony to 
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property which the law requires to pass 
only by deed or will.—Superior Oil Co. — | 
v. Harsh, 39 F.Supp. 467. \ ee tet 
Ark. In action to cancel 
deed executed by grantor to whom 
deed was executed after death of 
grantor’s husband, on ground that ti- 
tle had been conveyed to husband by 
lost deed, evidence was insufficient to , 
show execution of deed to husband.— 
Henry vy. Texas Co., 147 S.W.2d 742. © 
Parole evidence to prove contents. of — 
lost deed should show that deed as, 


‘mineral 


be 
a 


duly executed as required by law an 
should show substantially all content 


sons, that she owned land, grantee 
testimony as to their understanding 


to the levy on defendant’s personalty — 
of an execution in favor of plainti 
alleging that defendant was not served : 
with petition and process in action in 
which judgment upon which executio } 
was issued was rendered, evidence au 
thorized finding that an entry of serv- 
ice had been made by sheriff upon | 
original petition, and authorized an 
order establishing as a lost paper an 
entry of service upon petition show 
ing service of petition and proce 
upon defendant. Code, § g1214 
Benton v, Maddox, 16 S.H.2d 141. 
Il.App. In action by holder of ne- — 
gotiable note on an extension agree- 
ment whereby third parties agreed to 
pay principal amount of note and in- 
terest due thereon in consideration of | 
holders extending maturity of note 
for two years, where material element 
of defense of one of signers of agrec—as 


q 4 Jy 
eontract will not be construed to in- 
demnify person against his own negli-— 
gence, where such intention is not ex- 
pressed unequivocally, applies to bond 
indemnifying United States for pay- ° 
ments made on account of lost adjusted 
service certificate issued to war veteran, 
so as to preclude recovery on such : 
bond where government negligently 
made payments on both original certifi- 
cate and duplicate certificate issued aft-. 
er issuance of bond, though govern- 
ment contends that, certificates be- 
ing nonnegotiable, bond has no mean- 
ing, unless construed as _ protecting 
government against its own negli- 
gence, for bank lending money against 
certificate might be in position to as- 
sert claim on bond. 38 U.S.C.A. § 642. 
—U. 8. v. Hartford Accident & Indem- 
aN Co. of Hartford, Conn., 33: F.Supp. F 

The large number of offices, to which f 
notice of issuance of duplicate adjust- = 
ed service certificate after issuance of 2 
bond indemnifying United States for x 
payments on account of lost certificate : 
would have to be sent, affords no rea- \ 
son for holding indemnitor liable on ~— 
bond because of payments by govern- ‘ 
ment on both original certificate and 
duplicate certificate issued without giv- 
ing notice thereof to other offices 
handling such certificates —U. S. v. 
Hartford Accident & Indemnity Co. of 
Hartford, Conn., 33 F.Supp. 859. 

A company issuing bond to indemni- 


: 
k 


Te eee 


% fy United States for payments made on 
account of lost adjusted service cer- 


Su tificate issued to war veteran cannot 
2s e charged with haying contracted in 
a light of government’s practice not to 
ae give notice of issuance of duplicate 


: certificate to other offices handling such 
ertificates, so as to render company 
liable on bond despite government’s 
negligence in paying both original 
and duplicate certificates, in absence 
of proof that company knew or should 
have known of such practice.—U. 8. Vv. 
dartford Accident & Indemnity Co. 
of Hartford, Conn., 33 F.Supp. ‘ 
Beh: Wis. The statutory provisions that 
evidence of contents of lost note may 
--~—-+be given on trial of action thereon and 
4 amount due thereon recovered as if 
note were produced, but that_ plain- 
tiff must execute bond to indemnify 
defendant against other persons’ claims 
on account of note, are applicable 
whether plaintiff is holder’in due 
course or holder other than in due 
course. St.1939, §§ 116.57, 116.63, 327.- 
_27(2).—Goerlinger y. Juetten, 297 N. 
W. 361, 237 Wis. 543. 
The bond, required by statute to be 
given by party suing on lost note to 
indemnify defendant against other per- 
sons’ claims on account of such note, 
need not be continued in force beyond 
statutory limitation period from date 
. of last credit on note, subject to. con- 
dition that obligations of bond shall 
terminate if note is found before ex- 
piration of such period and _ canceled 
and surrendered. St.1939, § 327.27(2). 
—Goerlinger v. Juetten, 297 N.W. 361, 
237 Wis. 543. 


§ 48 
©.C.A.Conn. A bond to indemnify the 
- United States for payments made on 
account of lost adjusted service certifi- 
cates issued to war veterans, wherein 
33 surety agreed to repay sums paid on 
| account of establishment of any valid 
adverse claim to proceeds of original 
certificate, and also -to save the United 
States harmless from any claims and 
from all damage, loss, costs, charges, 
and expenses, covered not only valid 
- elaims, but also any claims whatever 
and any and all costs incurred in con- 
nection with any claims, and the gov- 
--ernment’s own negligence in paying 
on both original and duplicate certifi- 
- eates was no bar to recovery on bond. 
- World War Adjusted Compensation Act 
uf aa ee 705, as added in 1926, 38 U.S.C.A. § 
\) ~~ -649.—U. S. v. Hartford Accident & In- 
 demnity Co., 117 F.2d 503, reversing 

- 83 F.Supp, 859. 

» @.C.A.N.Y. Where after  veteran’s 
death and payment of balance due on 
his duplicate adjusted service certificate 
to his widow, the government made a 
loan on original certificate to an im- 
poster who signed veteran’s name to 
note, forged his endorsement on treasu- 
ry check for loan, and collected on it, 
the government was entitled to reim- 
bursement under a bond indemnifying 
the government for payments made on 
account of lost certificates and agreeing 
to pay sums paid by the government 
on account of the establishment of any 
valid adverse claim to proceeds of orig- 
inal certificate and also to save the 
government harmless from any claim 
-and from all damage, loess, costs, 
charges, and expenses.—U. S. v. Conti- 
-nental Casualty Co., 117 F.2d 506, re- 

_ versing 33 F.Supp. 65. 

; § 56 
Neb. A suit can be maintained in eq- 
uity on a lost mortgage which has been 
duly recorded, when the petition alleges 
diligence in the intent to recover the 
quotipage—Bashus y. Abboud, 298 N.W. 


§ 67 

W.Va. Where execution of lost note, 
on which recovery is sought, is proven, 
its loss after maturity is shown, and 
its contents are established, a prima 
facie case for recovery is made, and 
if payment is relied on by the maker 
as a defense, the burden of establish- 
ing payment rests on him.—Morrison 
vy. Judy, 13 §.H.2d 751. 


re 


§ 69 
Wis. The statutory provisions that 
evidence of contents of lost note may 
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be given on trial of action thereon 


and amount due thereon recovered as 
if note were produced, but that plain- 
tiff must execute bond to indemnify 
defendant against other persons’ claims 
on account of note, are applicable 


whether plaintiff is holder in due 
course or holder other than in due 
course. St. 1939, §§ 116.57, 116.63, 


327.27(2).—Goerlinger vy. Juetten, 297 


N.W. 361, 237 Wis. 543. 


:-§ 71 4 

C.C.A.Tex, Where it appeared that 
oil leases of bankrupt company had 
been considered valueless but that leas- 
es had become valuable and surplus was 
available for stockholders and receiver 
was appointed and claim of ownership 
of lost stock was filed, claimant’s past 
recorded recollection of event, reflected 
in memorandum, which he knew was 
correct and which showed number of 
shares of stock which he had purchased, 
was sufficient to sustain validity of his 
claim, in absence of evidence to the 
contrary and entitled him to receive 
share of surplus available for distribu- 
tion to stockholders.—Putman v. Moore, 
119 F.2d 246. 

Neb. In suit in equity on a note and 
mortgage, neither of which was in 
plaintiff's possession, wherein plaintiff 
alleged that note had been misplaced or 
lost, and wherein defendants contended 
that the note had been paid in. full, evi-. 
dence sustained trial court’s finding for 
defendants.—Bashus v. Abboud, 298 N. 
W.. 158. 

N.Y.Sur. In proceedings for the ju- 
dicial settlement of deceased’s estate, 
testimony of witness that lost guaran- 
ties of bonds, secured by mortgages 
on realty, were that deceased guaran- 
teed the payment of the bonds, when 
considered with other testimony, sus- 
tained referee’s finding that claims 
were founded on valid guarantees,— 
In re Bernard’s Wstate, 26 N.Y.S.2d 
767, 176 Mise. 132. 

. Tex.Civ.App. Proof of lost deed may 
be effectuated through purely circum- 
stantial evidence.—Price v. Humble Oil 
& Refining Co., 152 S.W.2d 804, error 
refused. ! 


Proof of deed by circumstantial evi- 
dence differs from proof by presump- 
tion only with respect to testimony of 
one who has positive knowledge of the 
instrument’s execution, as by having 
prepared, read, signed or acknowledged 
it, and not in the matter of ancient 
transactions, where parties are dead 
and no direct evidence is available.— 
Price v. Humble Oil & Refining Co., 152 
S.W.2d 804, error refused. . 


Where issue involves a lost deed, with 
no direct witnesses to its execution, the 
proof must comprehend. circumstances 
showing a long-asserted and open 
claim, either by possession or other acts 
of domination and control, adverse to 
that of apparent owner, and also the 
apparent owner’s nonclaim and acquies- 
cence.—Price v. Humble Oil & Refining 
Co., 152 S.W.2d 804, error refused. 

In trespass to try title action eyvi- 
dence held insufficient to raise the is- 
sue of an ancient and lost deed from 
original owner to plaintiffs’ ancestor, 
as against persons claiming under 
chain of title beginning in 1860.—Price 
v. Humble Oil & Refining Co., 152 S.W. 
2d 804, error refused. 

W.Va. Where execution of lost note, 
on which recovery is sought, is prov- 
en, its loss after maturity is shown, 
and its contents are established, a 
prima facie case for recovery is made, 
and if payment is relied on by the 
maker as a defense, the burden of es- 
tablishing payment rests on him,— 
Morrison y. ye ay a S.H.2d 751. 


Tex.Civ.App. An issue raising proof 
of deed by circumstances or by pre- 
sumptive evidence involves presump- 
tions of fact and is for the jury.—Price 
v. Humble Oil & Refining Co., 152 S.W. 
2d 804, error refused. 


LOTTERIES 


§ 9 
D.C.N.Y. An owner of cards used in 
game known as “Banko” or “Bank- 
Night” by theaters could not recover 


¥ aes 


for alleged infringement of cop 
and unfair competition, since pla 
too closely akin to a “lottery” to war- 
rant protection of equity, notwith- 
standing that others than those who 
were in theater by paid admission 
might play the game by being in lobby 
of theater and registering.—Kessler v. 
Schreiber, 39 F.Supp. 655. ; 
Mass. The essence of a “lottery” is 
a chance for a prize for a price. G.L. 


(Ter.Ed.) ¢. 271, § 7.—Commonwealth 
v. McLaughlin, 29 N.E.2d 821. 
The “price” paid for! a chance to 


win a prize must be something of value 
in order that¢a transaction be a ‘“‘lot- 
tery.” G.L.(Ter.Ed.) ¢. 271, § 7.—Com- 
SEN a v. McLaughlin, 29 N.H.2d 


Neb.. For a scheme to be a “lot- 
tery’, it must contain the elements of 
chance, prize, and consideration, Comp. 
St.1929, § 28-962; Const. art. 3, § 24, 
as amended in 1934.—State ex rel. 
Hunter v. Omaha Motion Picture Dx- 
hibitors Ass’n, 297 N.W. 547. 

Generally, a “lottery” is a scheme 
which tends to induce one to pay or 
agree to pay a valuable consideration 
for a chance to draw a prize. Comp. 
St.1929, § 28-962: Const. art. 3, § 24, 
as amended in 1934.—State ex rel. 
Hunter v. Omaha Motion Picture Hx- 
hibitors Ass’n, 297 N.W. 547, 

Where, under a scheme known as the 
“Prosperity Club’, 
nection with the operation of motion 
picture theaters, membership in the 
club was obtained by registration on a 
yellow card without payment of any 
money or the purchasing of any ad- 
mission ticket, and membership cards 
were numbered and a corresponding 
number was deposited in a permanent 
receptacle from which winning num- 
ber was selected by lot. and member, 
in order to be eligible for award, was 
required to register on a white card on 
the day of the drawing without the 
payment of money or the purchasing 
of a ticket, and the one whose number 
was drawn received a cash prize, was a 


“lottery” and forbidden by the con- 
stitution and statute. Comp.St.1929, 
§ 28-962: Const. art. 38, § 24, as 


amended in 1934.—State ex rel. Hunter 
v. Omaha Motion Picture Exhibitors 
Ass’n, 297 N.W. 547. 


In order for a “lottery” to exist, it 
is not necessary that every participant 
directly pay a consideration. Comp.St. 
1929, § 28-962; Const. art. 3, § 24, as 
amended in 1934.—State ex rel. Hunter 
v. Omaha Motion Picture Bxhibitor 
Ass’n, 297 N.W. 547. 7 


conducted in con- | 


A game does not cease to be a “lot- . 


tery” 
the players are admitted to play free, 
if others continue to pay for their 
chances. Comp.St.1929, § 28-962; 
Const. art. 3, § 24, as amended in 1934, 
—State ex rel. Hunter y, Omaha Mo- 
ey Aes Exhibitors Ass’n, 297 N. 


N.M. A “lottery” is a game of haz- 
ard in which small sums of money are 
ventured for the chance of obtaining 
a larger value in money, or other ar- 
ticles, and the test employed for de- 
tecting a lottery is the presence in 
the transaction of the three elements 
of prize, chance, and consideration, the 
absence of any one of which is fatal 
to identifying the transaction as a 
lottery, and the presence of all three 
of which compels characterization of 
the transaction as a lottery. Comp.St. 
1929, § 35-3803 et seq._State v. Jones, 
107 P.2d 324, 44 N.M. 623. 


N.Y. The section of the Penal Law 
providing for the recovery by action of 
money paid for lottery tickets and the 
section providing for the punishment 
of a person who contrives, proposes, or 
draws.a lottery being parts of the same 
article of the Penal Law, the word “lot- 
tery” as used in each is controlled by 
the general definition of that term 
found in the same article. Penal Law, 
§§ 1370, 1372, 1383.—People v. Hines, 
29 N.H.2d 483, 284 N.Y. 93, modifying 
17 N.Y.S.2d 141, 258 App.Div. 466. 

Every “policy” is a “lottery” but not 
every “lottery’’ is “policy”. Penal Law, 
§ 1370.—People vy. Hines, 29 N.H.2d 4838, 


because some or even many, of © 


eet NEN UR Ne 
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terest in prope 
9660; 
9674a1.—Middlemas v. 
Wi D897" 

A free game won on a pin ball ma- 


Supp.1925, 
Strutz, 299 N. 


chine is “property” within meaning of 


the section of the Penal Code defining 
property and within meaning of the 
word property as used in the statute 
defining a lottery as a scheme for the 
distribution of property by chance 
among persons who have paid or prom- 
ised to pay valuable consideration’ for 
the chance of obtaining the property, 
and hence a pin ball machine is a “‘lot- 
tery’. Comp.Laws 1913, §§ 9660, 9661, 
10369.—Middlemas v. Strutz, 299 N.W. 


Sa589. 


Pa.Super. An artifice, no matter how 
new, is within the condemnation of the 
law against lotteries if it, in effect, em- 
bodies the principle of a “lottery” and 
operates as such. 18 P.S. § 4601.— 
Commonwealth vy. Lund, 15 A.2d 839, 
142 Pa.Super. 208. 

To constitute a ‘lottery’ there must 
be present the three elements consisting 
of a prize to be won, the determination 
of the winner by chance, and a consid- 
eration.—Commonwealth v. Lund, 15 A. 


2d 839, 142 Pa.Super. 208. 


Whether a particular scheme is to be 
regarded as a “‘lottery’’ or otherwise is 
not to be determined by ascertaining 
whether any one .may possibly win a 
prize through the operation of the 
scheme without having paid for the 
chance to win.—Commonwealth vy. Lund, 
15 A.2d 839, 142 Pa.Super.: 208. 

Pa.Quar.Sess. Where, upon entering 
a theatre, each patron is presented with 
a card bearing detachable numbered 
tabs and a detachable stub, the cards 
being identical except as to serial num- 
bers, and during the program 13 ques- 
tions are presented in sequence and the 
tab numbered correspondingly is to be 
detached if the answer is “wrong”, all 
patrons being privileged to participate, 
and upon conclusion of the quiz the 
stub is detached and retained by the 
patron and the card is deposited in a 
receptacle, and thereafter the manage- 
ment decides which cards are correctly 
answered and prizes are awarded to 
the winners, the theatre manager is not 
guilty of conducting a lottery, for the 
winner is determined by skill and _ not 
By euwace-- alae vy. Sutton, 40 D. & 


Where, upon entering a theatre, each 
patron is presented with a_ serially 
numbered ‘Zing-o’’ card in duplicate, 
all cards being identical except for the 
serial number, and having spaces con- 
taining drawings, each of which rep- 
resents a sound or noise, and during 
the program a playlet is presented, in 
the course of which sounds or noises are 
heard which may or may not appear on 
the card, and when the participant 
properly identifies the sound or noise a 
tab is pushed in the space which rep- 


_ resents it on the double card, and all 


persons identifying all the sounds and 
noises correctly receive awards, the 
manager of the theatre is not guilty of 
conducting a lottery, since the winner 
fg determined by skill and not b 

ee aN meal v. Sutton, 40 D. & C. 


Va. The form of petty gambling 
known as the “numbers game” is a 
“lottery” within statute penalizing the 
setting up or promotion of a _lot- 
tery. Code 1936, § 4693.—Motley v. 
SueuneH Mca eh, 14 §.H.2d 28, 177 Va. 

Wis. Only a prize, a chance, and a 
consideration are necessary to consti- 


‘tute a “lottery’’.—-State ex rel. Regez 
Me Rge ead 294 N.W. 491, 236 Wis. 
2 


The “consideration” which is a nec- 
essary element of a “lottery” consists 


42 C.J. ANNO.—218 


na vantage to one party or an 
vantage to the other.—State ex rel. 


4 ie 
' Regez v. ‘Blumer, (294 N.W. 491, 236 


R 
Wis. 129. 


§ 16 . 

Mass. The fact that on two nights a 
week both the moving picture and the 
price of admission at theater were the 
same as on following night, when 
“Lucky Strike’ game with money priz- 
es was played, was not conclusive that 
those who paid on following night did 
not pay in part for the chance to play, 
as respects status.of the game as a lot- 
tery. G.L.(Ter.Ed.) ¢. 271, § 7.—Com- 
monwealth v. Payne, 29 N.H.2d 709. 

Mass. The indirect advantage to 
theater proprietor of a large attendance 
was not in itself a ‘price’ paid for a 
chance by patrons so as to make the 
transaction a “lottery,” but if in pur- 
chasing tickets the patrons paid in part 
for the chance to win a prize, proprie- 
tor was conducting a “lottery.” G.L., 
Ter.Hd., c. 271, § 7.—Commonwealth v. 
McLaughlin, 29 N.H.2d 821. 

Where theater operator in operating 
a game of “Lucky” allowed persons 
not patrons to play game whereby 
money prizes were won, and persons 
outside theater could play the game, 
but patrons were given cards with 
which to play and had advantage in 
playing, with result that no one ever 
played from outside the theater and 
attendance when game was regularly 
played was greater than on _ other 
nights, inference was warranted that 
some patrons paid in part for oppor- 
tunity to play, and hence operator 
was guilty of setting up and promoting 
a “lottery.” G.U.(Ter.Hd.) c. 271, § 7. 
—Commonwealth y. McLaughlin, 29 N. 
H.2d 821. 


N.M. Although the statute allowing 
lotteries conducted at a fair where en- 
tire proceeds are expended in: the state 
for the benefit of any church, public 
library, religious society, or. charitable 
purpose, imposes no limitation on the 
size of the lottery, the condition which 
removes the element of profit greatly 
curtails the size of such lotteries and 
confines them to small or petty lot- 
teries. Comp.St.1929, § 35-3808.—State 
v. Jones, 107 P.2d 324, 44 N.M. 623. 

Notwithstanding the purchase of 
theater tickets was not a prerequisite 
to registration and participation in 
theater ‘‘bank night” scheme for award 
of cash prizes to registrants whose 
names were drawn and who were pres- 
ent either inside or outside theater, es- 
sential element of ‘‘consideration”’ was 
present so as to constitute the scheme, 
which admittedly involved elements of 
prize and chance, a “lottery”. Comp. 
St.1929, § 35-3803 et seq.—State v. 
Jones, 107 P.2d 324, 44 N.M. 623. 

The “consideration” necessary to a 
lottery may be adequately measured 
by the usual tests applicable in the law 
of contracts, since whether a state of 
facts answers definition of a _ lottery 
does not depend upon nature of suit 
or proceeding in which the facts are 
tested. Comp.St.1929, § 35-3803 et seq. 
rape v. Jones, 107 P.2d 324, 44 N.M. 

23. 


Pa.Super. A “bank night’ drawing 
conducted on the basis of a “closed 
participation’, which is a scheme in 
which the purchase of a ticket and the 
fact that one cannot contend for a 
prize unless he has purchased such a 
ticket establishes the fact of considera- 
tion, is a “lottery” even though the 
price or cost of the chance is included 
in the original price of the theater tick- 
et—Commonwealth v. Lund, 15 A.2d 
839, 142 Pa.Super. 208. 

The primary question, in determining 
whether a “bank night’ in a theater is 
a lottery, is not whether any individual 
attending the theater on “bank night” 
paying for admission, or admitted free, 
and present in person or by proxy, is 
acting in concert with the owner in op- 
erating a lottery, but rather whether 
the owner is operating a lottery, and 
that is to be determined by the charac- 
ter and _ practical operation of the 
scheme, as a whole, and not by rare in- 
stances of departure from the general 


ible participation scheme’, whereby ce 


Be 


{ } is vapt ‘ Hitec 
scheme and practice. 18 P.S. § 4601. 
Commonwealth y. Lund, 15 A.2d 839 
142 Pa.Super. 208. Wael. 

A “bank night’? operated as a “fle: 


tain sum of money was given to mem- — 
ber of audience holding registered num- 
ber drawn from a bopper at theater, — 
was a “lottery” prohibited by statute, | 
though consolation prizes were given — 
under certain circumstances when there 
was no regular prize winner, and  ~ 
though free proxy cards, which would | 
entitle an absentee to win if his regis- 
tered number was drawn, were given, 
where existence of proxy card feature 
was not advertised but was kept a 
secret. 18 P.S. § 4601.—Commonwealth 
eae 15 A.2d 839, 142 Pa.Super. 
208. i (aka ey 
Pa.Quar.Sess. Where a theatre own- 
er or manager provides a registerbook 
in which persons may register free of 
charge opposite a number, and where 
these numbers are placed in a hopper 
and a drawing held one night each 
week, with the necessity of the win 
being present in the theatre the ni 
of the drawing or represented by, 
proxy card to collect the cash prize, 
such owner or manager is guilty of co 


whose card was drawn at daily dra 
ing at drug store, who had procured 
coupon the previous day, and who could 
be found, was a “lottery”, which would 
be enjoined as a “public nuisance’, on 
theory that facts that registrants were 
required to go to store each day to ~ 
procure coupon and that operation of — 


requisite ‘‘consideration”. § 
1939, § 348.01; Const. art. 4, °§ 24- a 
State ex rel. Regez vy. Blumer, 294 N. 


W.. 491, 236 Wis. 129. 


§ 20 yr 
N.Y. “Policy”, a scheme of chan 
wherein the player selected a numb 


of property by chance among perso: 
who have paid or agreed to pay a valu 
able consideration for the chance. Pe 
nal Law, § 1370.—People v. Hines, 29 
N.B.2d 483, 284 N.Y. 93, modifying 17 


N.Y.S.2d 141, 258 App.Div. 466. 
§ 33 Ris 
Pa.Super. The statute prohibiting | 


lotteries is directed against the persons © 
establishing, organizing, or conducting — 
a lottery. 18 P.S. § 4601.—Common 
wealth v. Lund, 15 A.2d 839, 142 Pa 
Super. 208. f =F 
Lotteries are forbidden by statute be- — 

cause they have the tendency to inflame 
the gambling spirit and to corrupt pub- 

lic morals. 18 P.S. § 4601—Common- 
wealth v. Lund, 15 A.2d 839, 142 Pa. 
Super. 208. A 


§ 37 

N.Y. Where some of the members of 
a combination were engaged in the — 
physical task of drawing and selecting 
winning numbers in policy game, the 
eonspiracy necessarily involved the com- 
mission of the crimes of contriving, 
proposing, or drawing a lottery, Pe- 
nal Law, § 13872.—People v. Hines, 29 
N.E.2d 488, 284 N.Y. 93, modifying 17 
N.Y.S.2d 141, 258 App.Div. 466. 

Where.the line would be drawn be- 
tween acts which are only incidental 7 
and those which are deliberate co-oper- i 
ation with those conducting and man- 
aging a lottery enterprise and for the 
specific purpose of furthering the aims 
and objects of that enterprise is in each 
instance a question to be determined 


§ 47 


m the particular case. Penal Law, §§ 
1372, 1873.—People v. Hines, 29 N.H. 
2d 483, 284 N.Y. 93, modifying 17 N.Y. 
$.2d 141, 258 ee 466. 


N.Y. The later enactment of the va- 
rious provisions of the Penal Law deal- 
ing with specific incidents of the game 
of policy other than the actual running 
of the game by the insiders. did not 
prevent a prosecution of defendant 
charged with affording protection from 
arrest and, if arrested, immunity from 
conviction, as one of the principal par- 


ticipants in a policy game under the 


provision providing for the punishment 
of a person who contrives, proposes, or 
draws a lottery. Penal Law, §§ 970, 
974, 1872.—People v. Hines, 29 N.H.2d 
483, 284 N.Y. 98, modifying 17 N.Y.S. 
2d 141, 258 nie i 


Tex.Cr.App. An indictment for the 
establishment of a lottery which al- 
leged that the name of the game thus 
played was unknown to the grand jury, 
was sufficient in that respect, since the 
name by which the lottery was known 
was not material—McFarland v. State, 


146 S.W.2d 188. 


§ 55 
Pa.Quar.Sess. As to whether the 
count as submitted covered only those 
engaged in banking or managing the 
lottery business, it was held that one 


who is guilty of selling or writing 


numbers may be convicted under a 
count of “being concerned in the man- 
aging, conducting and carrying on of 
an unlawful lottery.”—Commonwealth 


y. Petro, 20 Wash. 201. 


§ 64 
Tex.Cr.App. In prosecution for es- 
tablishment of a lottery, proof of the 


“name by which the lottery was called 


was not necessary in order to make out 
a case for conviction.—McFarland v. 
State, 146 S.W.2d 188. 


t 65 
Ga.App. Evidence that defendant was 
found in possession of a number of 


original lottery tickets together with 


time, place, and manner of explana- 
tion of that possession, coupled with 
other evidence regarding existence and 
manner of operating lottery known as 
the ‘numbers game’’, was sufficient to 
sustain conviction for operating a lot- 


tery.—Holmes v. State, 13 S.E.2d 114. 


Va. Uncontradicted testimony of po- 
lice officers that, when accused was 
searched, they found an envelope con- 


taining cash and duplicate ‘“numbers” 


tickets evidencing chances sold on a 
lottery scheme based on outcome of 
Chicago butter and egg market, was 
sufficient to sustain conviction of vio- 
Jation of statute penalizing a person 


for being “concerned” in managing a 
lottery. Code 1936, § 4693.—Motley 
v. Commonwealth, 14 S.H.2d 28, 177 
Va. 806. 


§ 67 
Md. In prosecution for dealing in 
lottery tickets, evidence that defendant 
was sitting at table checking lottery 


‘slips before him, with other evidence, 


sufficiently tended to show connection 
with business being conducted and jus- 
tified admission in evidence of all arti- 
cles which might indicate what that 
business was, including money and lot- 
tery slips found in building at time of 
search.—Cohen v. State, 16 A.2d 878. 


§ 68 

Ga.App. Evidence sustained convic- 
tion for aiding and abetting other per- 
sons in the operation of a lottery known 
as “the number game’’.—Jones v. State, 
10 S.H.2d 716. 

Ga.App. Evidence, though wholly 
circumstantial, supported conviction of 
operating a lottery.—Moreland _ y. 
State, 10 S.H.2d 718. 

Ga.App. Evidence that lottery tickets 
were found under seat of automobile 
which defendant was driving when 
arrested, and that tickets were dated 
the day of arrest, warranted convic- 
tion for operating a lottery, as against 
claim that defendant did not know 
tickets were in automobile, which de- 
fendant claimed to have loaned to 
another.—Morrow vy. State, 10 S.H.2d 


62 
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f 
Ga.App. Hvidence that accused had 
lottery tickets in her personal posses- 


‘LOTTERIES 


sion authorized conviction for operating ~ 


a laren ys Eentower vy. State, 10 S. 
H.2d 765. i 
Ga.App. Evidence supported convic- 
tion of operating a lottery, known as 
the “number game”, for the hazarding 
on money.—Paschal v. State, 11 S.H.2d 


Ga.App. Evidence that accused was 
seen under a house next to his place of 
business at 7 o’clock in morning writ- 
ing in, or posting, a lottery book or 
number game book of tissue or dupli- 
eate tickets bearing date of previous 
day, that accused fled upon apprehen- 
sion, and that he had pled guilty to the 
same offenses on two previous occa- 
sions, sustained conviction for aiding 
and abetting the operation of a lottery. 
—McElroy v. State, 11 S.H.2d 78. 

Ga.App. Bvidence was insufficient to 
sustain conviction for operating a lot- 
tery.—Chandler vy. State, 11 S.E.2d 108. 

Ga.App. Hvidence was sufficient to 
authorize a verdict that defendant was 
guilty of aiding and abetting the oper- 
ations of a lottery, generally known as 
the ‘‘number game’’.—McCowan Vv. State, 
11 S.H.2d 104. H 

Ga.App. Evidence sustained convic- 
tion of keeping, maintaining, and op- 
erating a lottery known ag “number 
game” for the hazarding of money.— 
Shurling y. State, 11 S.H.2d 395. f 

Ga.App. Evidence sustained convic- 
tions of lottery in keeping and operat- 
ing a ‘“Snooky’”’ machine and a race 
horse machine.—Robinson vy. State, 11 
S8.H.2d 414. 

Ga.App. Evidence sustained convic- 
tion of lottery in carrying on scheme 
and device designated a dime in the slot 
Zadelisie. Mes v. State, 11 S.H.2d 

o. 

Ga.App. Evidence, showing that de- 
fendant was acting as a “pick-up man” 
for one who was conducting a lottery 
or ‘number game”, was sufficient to 
sustain conviction for aiding and abet- 
ting in a lottery.—Haley v. State, 11 S. 
H.2d 494. 


Ga.App. Evidence sustained convic- 
tion for operating a lottery, known 
as the “number game”, for the hazard- 
ing of money.—Forrester vy. State, 13 
S.E.2d 26, first case. 


Ga.App. Evidence sustained convic-— 


tion for violating the lottery laws.— 
Forrester v. State, 13 S.H.2d 26, sec- 
ond case; Johnson vy. State, 13 S.H.2d 
93; Fraley v, State, 13 §.H.2d 112. 
_Ga.App. Evidence sustained convic- 
tion of keeping, maintaining, and op- 
erating a lottery known as the number 
game.—Hodges vy. State, 13 S§.B.2d 90. 
Ga.App. Evidence that defendant 
was first seen by officers in a room 
adjoining room where lottery was be- 
ing operated was insufficient to con- 
nect defendant with the offense.—Jones 
v. State, 13 S.H.2d 91. 


Ga.App. Evidence held to authorize 
conviction of violating lottery laws. 
Code 1933, § 26-6501 et seqi—wWard v. 
State, 13 S.H.2d 93. 

Ga.App. Whether accused was 
guilty of aiding and abetting others in 
commission of offense of operating a 
lottery known as the “number game’ 
for hazarding of money was for jury. 
—Guthrie v. State, 13 S.H.2d 95. 

Ga.App., Evidence held sufficient to 
sustain conviction for violating law 
against lotteries by engaging in 
“number game’. Code 1933, § 26- 
6502.—Lowe v. State, 13 S.H.2d 104. 
_Ga.App. Evidence sustained convic- 
tion for operating a lottery game, 
known ag the “number game”’,—Willis 
v. State, 13 §..2d° 107; Smith vy. 
State, 13 S.B.2d 108. 

_Ga.App. Bvidence sustained convic- 
tion ef carrying on a lottery. Code 
1933, § 26-6502.—Johnson y. State, 13 
S$.H.2d 116. 

In prosecution for carrying on a lot- 
tery, conduct of accused in getting the 
tickets and trying to conceal or de- 
stroy them in connection with ac- 
cused’s incriminating statement was 
sufficient to connect accused with of- 
fense charged and to overcome pre- 
sumption that tickets belonged to ac- 


r rm 4 7 Sia | 
cused’s_ husband. Code 1933, — 
6502.—Johnson y. State, 13. 
116. teriy thi 

Ga.App. 


Auth 


In prosecution for operat- 


ing a lottery known as the “number — 


game’ for the hazarding of money, 


accused’s guilt was for jury.—Jones v. 


State, 13 S.H.2d 187. 

. Ga.App. Evidence sustained convic- 
tion for the illegal operation of a lot- 
tery.and for the illegal sale .of baseball 
lottery tickets—Russell v. State, 13 S. 
H.2d 198. 


Mass. Evidence held to authorize 
conviction of setting up and promoting | 
lottery, committed by conducting game 
called “Lucky Strike’ at moving pic- 
ture theater, where evidence indicated 
that some at least of the patrons paid 
money for both seeing the motion pic- 
ture and for chance to win. G.L.(Ter. 
Ed.) e¢. 271, § 7—Commonwealth v. 
Payne, 29 N.H.2d 709. : 

Mass. In prosecution for being con- 
cerned in the setting up, managing, and 
drawing of a certain lottery for money, 
where defendant Abraham Ehrlich pre- 


sented himself for trial in court on a 


complaint in which an Abraham Bhr- 
lich was named as a defendant, the jury 
could properly conclude that defend- 
ant’s identity as the person named in 
the complaint was established, and that 
he was in fact connected with the in- 
criminating evidence that was discov- 
ered in the apartment where “the Ehr- 
lichs” lived and where envelopes ad- 
dressed to A. Ehrlich and Abraham 
Ehrlich were found. G.L.(Ter.Hd.) ec. 
271, § 7.—Commonwealth v. Ehrlich, 33 
N.H.2d 259, 308 Mass. 498. \ 


N.Y. Proof of the conscious partici- 
pation by defendant in a combination 
engaged in a policy game by affording 
protection from arrest and, if arrested, 
immunity from conviction, even apart 
from his concession that the evidence 
established membership in a conspir- 
acy to contrive, propose, and conduct 
lotteries, conclusively established de- 
fendant as a “principal” in each of the 
substantive crimes of contriving, pro- 
posing, or drawing lotteries in further- 
ance of the conspiracy. Penal Law, §§ 
2, 1372.—People v. Hines, 29 N.E.2d 
483, 284 N.Y. 93, modifying 17 N.Y.S.2d 
141, 258 App.Div. 466. 

N.C. Under statute providing that 
mere possession of lottery tickets shall 
be prima facie evidence of violation 
of the statute, evidence that defendant, 
upon seeing police officers enter barber 
shop in which defendant was_ stand- 
ing, ran into a back room and threw 
behind a shoe box four envelopes con- 
taining tickets which were used in 
connection with what was known as 
“putter and egg lottery”, was suffi-. 
cient to make out a prima facie case 
for jury. C.S. § 4428, as amended by 
Pub.Laws 1933, c. 434; § 4643.—State 
v. Powell, 13 S.H.2d 232, 219 N.C. 220. 


Pa.Super. Circumstantial evidence 
that accused was picked up and rode 
in automobile belonging to friend of 
driver’s, that driver stopped automo- 
bile and went into house for a few 
minutes, and that after automobile had 
traveled five or six blocks further it 
was stopped and officers found numbers 
slips under front seat, did not sustain 
conviction for setting up an illegal lot- 
tery by way of a numbers game.—Com-- 
monwealth v, Marino, 16 A.2d 314, 


_Pa.Quar.Sess.. The defendant was in- 
dicted in a “numbers” case and found 
guilty. He offered no evidence and it 
was held that the Commonwealth pro- 
duced ample evidence to justify the 
jury in finding that he was concerned 
in the conducting and earrying on of a 
lottery, All evidence was circumstan- 
Ne ene oe v. Petro, 20 Wash. 
_ On defendant’s motions in arrest of 
judgment and for a new trial and his 
charge that the verdict was against the 
evidence and the weight of the evidence, 
the court had very carefully instructed. 
the jury in regard to the weight to be 
given to circumstantial evidence, and 
held that it was sufficient to overcome 
the presumption of innocence in the de- 
fendant’s favor.—Commonwealth y. Pe- 
tro, 20 Wash. 201. 


\ 


\ 


ine 


§ 69 is eta genige 
here was testimony 


esenting a lottery regarding certain 
urported lottery tickets or slips found 
_ defendant’s possession, but it no- 
where appeared that those tickets were 
ever introduced in evidence or present- 
ed to the jury) for its inspection, and 
they were not a part of the record, the 
“corpus delicti’? was not clearly estab- 
lished, and defendant was entitled to 
have his request for a directed verdict 
honored. Code 1940, Tit. 14, 7 

Davis v. State, 2. So.2d 328. 

Mass. In prosecution of moving pic- 
ture theater operator for conducting 
lottery, charge in substance that, if 
a jury believed no one could play game 

at theater unless he paid for a ticket to 
the theater, they would be warranted on 
that evidence in finding that the price 
-. was paid for cards authorizing partici- 
4 pation in the game, was not error. G. 
 L.(Ter.Bd.) ¢. 271, § 7—Commonwealth 
v.-Payne, 29 N.H.2d 709. 

N.Y. In prosecution of a member of 
a combination engaged in the policy 
game charged with affording protection 
from arrest and, if arrested, immunity 
from conviction, the trial court did not 
erroneously submit to the jury as a 
fact question whether certain magis- 
trates were right or wrong in dismiss- 
ing charges against employees of the 
combination when instructing jury con- 
cerning consideration of minutes of 
proceedings before magistrates, where 
the court was very careful to point out 
: that the only importance of the intro- 
_ duetion of the minutes was their bear- 

- ing on member’s guilt. Penal Law, § 
1372.—People v. Hines, 29 N.E.2d 483, 
284 N.Y. 93, modifying 17 N.Y.S.2d 141, 
258 App.Div. 466. 


§ 73 

= Pa.Super. The fact that operator of 
, theater, who was charged with operat- 

ing a lottery by conducting a system or 
F practice known as “bank night” at the- 
___ aters, frankly presented all details of 
the “bank night’ in order to make a 
test case of the transaction, would be 
{ taken into consideration by the court 
- in imposing a penalty. 18 P.S. § 4601. 
 —Commonwealth y. Lund, 15 A.2d 839. 


142 Pa.Super. 208. a 


MALICIOUS MISCHIEF 


§1 eh 

Ok1.Cr.App. The statute creating the 
offense of malicious mischief for cut- 
ting or injuring any timber growing 
naturally on the land of another was 
a intended to protect the owner of the 
land and not the land itself. 21 Okl. 
St.Ann. § 1769.—Smith v. State, 111 
P.2d 198. 


Malice towards the owner of realty is 
an essential element of the offense of 
‘malicious mischief for cutting or in- 
juring any timber on the realty of 
another, and in absence of evidence of 
malice actual, express or implied, the 
evidence is insuflicient to sustain a ver- 
dict. 21 OklISt.Ann. §§ 95, 1769.— 
Smith v. State, 111 P.2d 198. 

4 § 2 

Pa.Quar.Sess. A person cannot take 
the law into his own hands but must 
resort to the proper legal remedies for 
a redress of grievances.—Common- 
wealth y. Lick, 23 Erie 160, 55 York 
112. “te 


§ 2 , 
Pa.Quar.Sess. A defendant is guilt 
of malicious mischief where, over a 
period of time, he tears down certain 
posts, rails and fences erected for the 
enclosure of land and either carries 
them away, breaks or destroys them, 
regardless of the fact that he may 
have done it under a claim of right.— 

Commonwealth vy. Lick, 23 Erie 160. 


: 31 
Iowa. In trial ye malicious mischief, 
state was not required to prove any 
motive prompting commission of such 
crime.—State v. pn 294 N.W. 898. 


I.App. In prosecution under infor- 
mation charging defendant with ma- 
liciously destroying front porch on ad- 
joining premises of another, 


ution for carrying on or rep-— 


proof 


lid not show a total destruction 
of the porch was not at fatal variance 
with information. Smith-Hurd Stats. 
c. 38, § 425.—People ex rel. Wilson v. 
Mills, 32 N.H.2d 372, 808 Ill.App. 503. 


Til. In trial for malicious mischief 


in breaking plate glass windows of. 


store, presumption was that store own- 
ers did not consent to breaking of win- 
dows, in absence of evidence tending 
to show such consent, and it was not 
incumbent on people to prove want of 


eonsent. Smith-Hurd Stats. ¢c. 38, § 
425.—People vy. Maertz, 32 N.E.2d 169, 
375 Ill. 478. . 


§ 34 
_ iil. In_ trial for malicious mischief 
in breaking plate glass- windows of 
department store, where the people 
claimed that damage-«was done in fur- 


therance of objects of Anti-Semitic or- | 


ganization, of which defendants were 
members, it was not proper to intro- 
duce voluminous evidence of extent of 
their activities as such members, nor 
to show in detail statements, beliefs 
and aims of various officers of such or- 
ganization, especially where it was not 
shown that defendants were aware 
thereof.—People v. Maertz, 32 N.H.2d 
169, 375 Dll. 478. 

Ii.App. In prosecution for malici- 
ously destroying the front porch on 
adjoining premises of another, proof 
that porch was over defendant’s prop- 
erty line was properly rejected on the- 
ory that even if such were the case 
defendant’s remedy was to resort to 
the court, particularly where other was 
in peaceable possession and the proper- 
ty was not newly erected.—People ex 
rel. Wilson v. Mills, 32 N.H.2d 372, 308 
Ill.App. 503. 

§ 35 


Ala.App. Evidence was insufficient to 
support conviction of violating city or- 
dinance based on an alleged malicious, 
unlawful, or willful breaking, injuring, 
or defacing a door belonging to a 
company within corporate limits of 
city, where it appeared that defendant 
was an employee of company and was 
on duty at time of alleged offense, that 
alleged offense was based on opening 
of a locked door of one of company’s 
toilets, that defendant as well as other 
employees were in habit of using such 
toilet, and that defendant and other em- 
ployees had not been forbidden to or 
warned not to make use thereof.—Mon- 
crief v. City of Mignon, 2 So.2d 341. 

Cal.App. Evidence was sufficient to 
connect defendants with offenses 
charged in five counts of an indictment 
charging defendants with willfully plac- 
ing acid which was injurious to per- 
son and property, and offensive to the 
senses in various places of business in 
violation of statute. Pen.Code, § 3875 
(4).—People v. Black, 113 P.2d 746. 


LApp. Evidence sustained convic- 
tion of maliciously damaging the front 
porch on adjoining premises of anoth- 
er. Smith-Hurd Stats. ¢. 38, § 425.— 
People ex rel. Wilson v. Mills, 32 N.H. 
2d 372, 308 Ill.App. 508, 


OkI.Cr.App. To support q conviction 
for malicious mischief, arising out of 
the cutting of growing timber belong- 
ing to another, the state need not show 
actual or express malice toward the 
owner, but must establish such a de- 
gree of malice which the law deems 
sufficient to be inferred from the na- 
ture of the act itself and from the cir- 
cumstances which accompany and char- 
acterize it. 21 Okl1.St.Ann. §§ 95, 1769. 
—Smith v. State, 111 P.2d 198. 


Where uncontradicted evidence show- 
ed that defendant was acting in good 
faith in cutting timber of prosecuting 
witness under a contract defendant had 
with a third person, evidence was in- 
sufficient to sustain the charge of cut- 
ting or injuring timber under statute 
creating offense of ‘“‘malicious’” mischief 
for cutting or injuring any timber 
growing on the land of another, and 
prosecution should have been had un- 
der statute dealing with trespass. 21 
OK1.St.Ann. §§ 1768, 1769.—Smith v. 
State, 111 P.2d 198. 

S.D. Evidence that accused labor 
union organizer was near scene of 


_before it occurred, and that he alleg- | 


Segue #7 7) 

* \ ae § 5 f 
explosion approximately ten minutes 
edly lied about. his whereabouts on the 
night and morning preceding the ex- 
plosion which demolished front end 
of truck on which a union driver was 
employed, and that there was no motive 
for accused to commit the crime, was — 
not sufficient to sustain conviction of — 
willful destruction by the use of ex- 
plosives of any property not the prop- ~ 
erty of the accused. SDC 13.1605— ~ 
State v. Johnson, 293 N.W. 822. Piero. t 


MALICIOUS PROSECUTION fk 


§ 5 ‘3 
C.C.A.Pa, Under Pennsylvania law, — 
the elements necessary to support an 
action for “malicious prosecution” are — 
the termination in the complainant’s — 
favor of the criminal proceedings in- 
volved in the action, want of proba- 
ble cause for the criminal proceedings 
and malice.—Hornin y. Montgomery mah iis? 
Ward & Co., 120 F.2d 500. , a. tea 
_Cal. Necessary elements of an ac- 
tion for ‘malicious prosecution” are a 
judicial decree favorably terminated, 
lack of probable cause and malice— — 
Jaffe v. Stone, 114 P.2d 335, prior opin- 
ion 106 P.2d 946. t 
Cal.App. Actions for malicious pros- ‘ 
ecution have never been favored in law, — 
although they have always been readily 
upheld when the proper elements 
therefor have been presented, and are 
sustained only when it is shown that 
the, prosecution was in fact actuated — 
by malice, and- that the party insti- — 
gating it had no reasonable ground for 
causing the prosecution.—Jaffe y. Stone, 
106 P.2d 946. j 
Cal.App. Malice and want of prob- 
able cause go to the very gist of an | 
action for malicious levy of attachment, 
and a finding adverse to plaintiff on — 
such point would be decisive of the — 
action.—Merron v. Title Guarantee & 
Trust Co., 113 P.2d 481. = 
Del.Super. To authorize action for 
“malicious prosecution”, there must 
have been prior institution or continua- 
tion of regular judicial proceedings, 
brought against plaintiff by or at in- © 
stance of defendant with malice and — 
without probable cause, such proceed- 
ings must have terminated in plaintif™s 
favor, and injury or damage to plaintiff Aa 
must have resulted therefrom,—Stidham 
v. Diamond State Brewery, 21 A.2d 283. 
It is only when a person prosecutes 
another with malice and, without prob- 
able cause that such person is liable for 
damages to person prosecuted.—Stid- ‘ 
ham v. Diamond State Brewery, 21 A. 
2d 283. ' Lage 
Fla, Malice, want of probable cause, ‘ 
and conclusion of prosecution in plain- — 
tiff's favor are three elements which ~— 
plaintiff must establish to recover for 
malicious prosecution.—White vy. Miami — 
Home Milk Producers Ass’n, 197 So. 
125, 143 Fla. 518. 1 cae 


Ga.App. The elements of ‘malicious 
prosecution” are existence of “malice” | 
and lack of “probable cause’ both of 
which must concur and “malice” may 
be inferred from a total want of “‘prob- 
able cause” but the lack of “probable 
cause” cannot be inferred from the ex- 
istence of the most express malice and 
exists when the circumstances are such 
as to satisfy a reasonable man that the 
prosecutor had no ground for proceed- 
ing but his desire to injure the accused. 
Code 1933, § 105-801.—Price vy. Cobb, | 
11 S.H.2d 822, 63 Ga.App. 694. Va 

N.M. In malicious prosecution ac- 
tion, malice may be inferred from want 
of probable cause, but proof of prob- 
able cause is a complete defense not- 
withstanding element of malice may be 
present.—Hughes v. Van Bruggen, 105 
P.2d 494, 44 N.M. 534. 

N.Y.Co.Ct. A “malicious prosecution” 
is one that, begins in malice, without . 
probable cause to believe it can succeed, a 
and which finally ends in failure— a 
Hubbard vy. Banker, 24 N.Y.S.2d 289, 2 
arned 23 N.Y.S.2d 198, 260 App.Div. : 

Malice is the root of ‘an action for 
malicious prosecution, but malice alone 
is not sufficient, since want of probable 
cause must also be shown.—Hubbard y., 


§ 5 
Banker, 24 N.Y.S8.2d 289, affirmed 23 N, 
Y.S.2d 198, 260 App.Div. 901. 

N.C. That defendant procured issu- 
ance of warrant charging plaintiff with 
crime of temporary larceny, that plain- 
tiff was arrested and tried before a 
magistrate, that warrant was issued 
maliciously and without probable cause, 
was sufficient for maintenance of action 
for malicious prosecution, where pros- 
ecution had been terminated.—Miller 
Pe nod 10 §.E.2d 708, 218 N.C. 

Pa.Com.Pl. To sustain a charge of 
malicious prosecution it is necessary to 
show that the prosecution had ter- 
minated unfavorably to the prosecutor, 
that in bringing it the prosecutor had 
acted without probable cause and that 
he was actuated by legal malice. 
Curley v. Automobile Finance Co., 21 
Wash. 124. 


8 8 : 
Ga.App. The finding of a grand jury 
necessary to the return of an indict- 
ment or presentment is not of itself 
such a “judgment” as would constitute 
an essential ingredient of the action for 
malicious prosecution without which the 
action cannot be maintained, and it is 
not necessary that a petition in an ac- 
tion for malicious prosecution allege 
_ that the witnesses giving perjured testi- 
- mony to the grand jury on which the 
presentment was allegedly returned 


' have been convicted of the offense of 


perjury in giving such testimony. Code 
1933, §§ 105-801, 110-706.—Price v. 
- Cobb, 11 §.H.2d 822, 63 Ga.App. 694. 
N.C. Where warrant was_ issued 
- eharging plaintiff with crime of tem- 
porary larceny and plaintiff was ar- 
rested thereunder, there was an inter- 
ference with plaintiff’s person, and a 
“prosecution” for which action for ma- 
licious prosecution would lie,—Miller v. 
Greenyrood, 10 S.H.2d 708, 218 N.C. 146. 
Pa.Com.P1. Among the elements nec- 
essary to sustain an action for mali- 
cious prosecution are the commence- 
ment of a criminal judicial proceeding, 
‘its legal causation by defendant against 
laintiff, and its bona fide termination 
n favor of plaintiff; where it appears 
that the criminal proceeding was null 
and void ab initio, one of the essential 
elements is lacking——Cowen vy. Kuich, 
89 D. & C. 530. i 
Since the jurisdiction of a justice of 


methe peace, with certain exceptions in 


civil cases, is limited to the municipal 
subdivision for which he is elected and 
commissioned, a criminal prosecution 
before a township magistrate is null 
and void where the information was 
taken, the warrant issued, the hearings 
held and the defendant discharged in an 
adjoining borough.—Cowen v. Kuich, 39 
D. & C. 5380. 

A defendant in criminal proceedings 
which were null and void ab initio, be- 
eause the justice of the peace before 
whom they were instituted was acting 
outside his jurisdiction, must seek re- 
dress, if any, in an action for false ar- 
rest rather than for malicious prosecu- 
tion—Cowen v. Kuich, 39 D. & C. 530. 


§ 9 
Or. The foundation of an action for 
malicious prosecution is the prior in- 
stitution of a criminal proceeding.— 
Wright v. White, 110 P.2d 948. 


; § 15 

N.Y.Co.Ct. An action for malicious 
prosecution is usually based on an ar- 
rest in criminal proceedings, although 
it may be founded on a civil action 
when commenced simply to harass and 
oppress the  defendant.—Hubbard vy. 
. Banker, 24 N.Y.S.2d 289, affirmed 23 N. 
Y.S.2d 198, 260 App.Div. 901. 

WN.Y.Co.Ct. Damages are rarely re- 
eovered in an action for malicious prose- 
cution based on a civil action, unless 
person or property is interfered with 
by some remedy such as arrest, attach- 
ment, or injunction.—Hubbard v. Bank- 
er, 24 .N.Y.S.2d 289, affirmed 23 N.Y.S. 
2d 198, 260 App.Div. 901. 

§.C. Where magistrate’s constable 
armed with writ of attachment went to 
fair grounds, viewed carnival parapher- 
nalia and equipment, and _ specifically 
told owner that all property was at- 
tached, and magistrate warned owner 
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not to remove the property, the levy as 
between the parties was valid, for pur- 
poses of recovery of damages-for al- 
leged malicious and wrongful attach- 
ment, though owner was permitted to 
retain possession of his amusement de- 
vices, and to use them, subject to the 
attachment.—Hvde v. Southern Grocery 
Stores, 15 §.H.2d 353, 197 S.C, 263. 

A cause of action for alleged malici- 
ous and wrongful attachment arose 
though attachment was irregular and 
defective because not supported by af- 
fidavit, since the damage was done 
when levy was made and_ property 
rights were molested, though warrant, 
of attachment was void.—Hyde_ v. 
Southern Grocery Stores, 15 S.H.2d 
$53, 197%. SC. .263. 


§ 16 

Ky. A father whose automobile was 
wrongfully attached in action against 
son, to which action father was not a 
party, could not maintain action 
against son’s. creditor for malicious 
prosecution of attachment proceeding 
since father’s remedy, if any, was for 
wrongful seizure and detention of au- 
tomobile—H. WHilerman & Sons_ v. 
Nestley, 148 S.W.2d ges 285 Ky. 412. 

1 


D.C.D.C. A suit for malicious prose- 
cution may be maintained where the 
proceedings complained of were not in 
a court of law but were before an ad- 
ministrative agency.—Pence v. Melvin, 
38 E.Supp. 759. 

A private detective was entitled to 
maintain a suit for malicious prosecu- 
tion on account of complaint malicious- 
ly made by defendants to the police au- 
thorities, which resulted in refusal of 
the authorities to renew the detective’s 
Teg cig shan v. Melvin, 88 F.Supp. 


§ 23 

N.M. Where district attorney pre- 
pared criminal complaint against plain- 
tiff charging theft of bull rake belong- 
ing to defendant, and defendant signed 
complaint upon sheriff or one of his 
deputies telling defendant that they 
were instructed by district attorney’s 
office to make complaint, plaintiff was 
relying not upon “advice” of sheriff 
but upon “instructions” given by sher- 
iff which he assumed to have been re- 
layed froin district attorney’s office, 
and hence defendant did not initiate 
criminal procecdings against plaintiff 
so as to_be liable for malicious prose- 
cution.—Hughes v. Van Bruggen, 105 
P.2d 494, 44 N.M. 534. 

Where private person gives to pros- 
ecuting officer information which he 
believes to be true, and officer in ex- 
ercise of his uncontrolled discretion 
initiates criminal proceedings based 
upon that information, the informant 
is not liable for malicious prosecution, 
even though information proves to be 
false, and his belief therein was one 
which a reasonable man would not en- 
tertain.—Hughes v. Van Bruggen, 105 
P.2d 494, 44 N.M. 534. 

In order to charge private person 
with responsibility for initiating of 
proceedings by public official, it must 
appear that his desire to have pro- 
ceedings initiated expressed by direc- 
tion, request, or pressure of any kind 
was the determining factor in the offi- 
cial’s decision to commence prosecu- 
tion or that the information furnished 
by him upon which official acted was 
known to be false—Hughes y. Van 
Bruggen, 105 P.2d 494, 44 N.M. 534. 


There can be no liability for mali- 
cious prosecution where prosecuting of- 
ficer relies upon his own investigation 
and upon information furnished by 
others than defendant or where de- 
fendant has himself fairly disclosed, 
and it is left to officer’s own diseretion, 
as to whether there shall be a prosecu- 
tion.—Hughes v. Van Bruggen, 105 P. 
2d 494, 44 N.M. 534. 

Mere passive knowledge of criminal 

rosecution against plaintiff on de- 
endant’s part, or acquiescence in or 
consent to proceedings, does not 
amount to an’ “instigating” of proceed- 
ings so as to render defendant liable 
for malicious prosecution.—Hughes y. 
Van Bruggen, 105 P.2d 494, 44 N.M. 


534, 
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Bs  § 26 SEKe 
Ky. pitysidleuc micead to have caused 


a@ person’s apprehension and temporary — 


incarceration in insane asylum by mak- 
ing false certificate of his 
condition are not liable to him for 
damages, unless their participation in 


proceeding for his commitment was . 


without probable cause. Ky.St. §§ 
216aa-77,  216aa-77a.—Christopher v. 
Henry, 143 S.W.2d 1069, 284 Ky. 127. 
Ky. In action for malicious prosecu- 
tion as result of defendant causing 
plaintiff, who was acquitted, to be in- 
dicted for feloniously cutting and car- 
rying away timber from defendant’s 
land to which plaintiff had no color of 
title, question was whether defendant 
had probable cause to believe that de- 
fendant owned the land and that plain- 
tiff was without color of title—Wren 
Been de: 144 S.W.2d 814, 284 Ky. 
Mich. In malicious prosecution ac- 
tion, lack of probable cause is an es- 
sential element to recovery.—Baker v. 
Barach, 297 N.W. 472, 297 Mich. 219. 
N.Y.Co.Ct. If probable cause for in- 
stituting an action exists, it is an abso- 
lute protection against a subsequent 
action for malicious prosecution, even 
when express malice has been proved.— 
Hubbard v. Banker, 24 N.Y.S.2d 289, 


‘affirmed 23 N.Y.S.2d 198, 260 App.Div. 


901. 

Pa.Com.Pl. The plaintiff, in acting 
as agent for the defendant, had col- 
lected certain funds which he failed 
to turn over to his principal in accord- 
ance with existing contracts, although 
certain adjustments had been made, and 
a representative of the defendant made 
a criminal information on the charge of 
embezzlement, which was later discon- 
tinued. The plaintiff brought his ac- 
tion of trespass. charging malicious 
prosecution on which a compulsory 
non-suit was granted and the plaintiff 
moved to lift the non-suit. Although 
the discontinuance of the criminal ac- 
tion resulted favorably for the plain- 
tiff, there was sufficient indication of 


mental > 


guilt to legally justify the bringing 


of a criminal prosecution, and where 


there was reasonable or probable cause, — 


no malice, however distinctly proven, 
would make the defendant liable. The 
burden was on the plaintiff to prove 
that the defendant has no reasonable or 
probable ground for instituting the 
original proceeding.—Curley v. Auto- 
mobile Finance Co., 21 Wash. 124. 
§ 27 
Ga.App. The elements of ‘‘malicious 
prosecution” are existence of ‘‘malice’”’ 
and lack of “probable cause” both of 
which must concur and “malice” may 
be inferred from a total want of “prob- 


able cause” but the lack of “probable . 


cause” cannot be inferred from the ex- 
istence of the most express malice and 
exists when the circumstances are such 
as to satisfy a reasonable man that the 
prosecutor had no ground for proceed- 
ing but his desire to injure the accused. 
Code 1933, § 105-801.—Price v. Cobb, 11 
$.H.2d 822, 63 Ga.App. 694. 


8 31 

C.C.A.Pa. “Probable cause’, the 
want of which is an element necessary 
to support an action for malicious pros- 
ecution, is defined under Pennsylvania 
law as a reasonable ground of suspi- 
cion, supported by circumstances suffi- 
cient to warrant an ordinarily prudent 
man in the same situation in believing 
the party is guilty of the offense.— 
Hornin v. Montgomery Ward & Co., 120 
F.2d 500. 

D.C.N.C. “Probable cause,” as used 
in malicious prosecution action, means 
the existence of facts and circumstances 
which would excite a belief in a reason- 
able mind acting on facts within 
knowledge of prosecutor that person 
charged was guilty of crime for which 
he was prosecuted.—Gardner y. Bank of 
Pinehurst, 35 F.Supp. 727. 

Del.Super. ‘‘Probable cause”, consti- 
tuting defense to action for malicious 
prosecution, is reasonable ground for 
suspicion or belief, supported by cir- 
cumstances sufficiently strong in them- 
selves to warrant reasonably cautious 
and prudent person to believe that per- 


ib \ 
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Hae cate 
offense charged. 
i | State Brewery, 
d 283. 

App. T 


he elements of ‘malicious 


which must concur and ‘malice’ may 
be inferred from a total want of “prob- 
able cause” but the lack of ‘‘probable 
cause’ cannot be inferred from the ex- 
istence of the most express malice and 
exists when the circumstances are such 
as to satisfy a reasonable man that the 
prosecutor had no ground for proceed- 
ing but his desire to injure the accused. 
Code 1933, § 105-801.—Price v. Cobb, 
11 S.B.2d 822, 63 Ga.App. 694. 

N.M. One initiating or participating 

in a criminal prosecution, as informant, 
is required only to fairly disclose all 
the facts within his knowledge, and 
not all the facts which by use of 
ordinary diligence should have been 
known to him.—Hughes v. Van Brug- 
gen, 105 P.2d 494, 44 N.M. 534. 
_-N.M. In initiating criminal proceed- 
ings against another, belief based upon 
supposed personal knowledge and _ be- 
lief based upon information are differ- 
ently treated in that where accusation 
is based upon information given by a 
third person, the only important mat- 
ter is the reliability of the informant, 
and it is immaterial that the informant 
was himself unreasonably mistaken, 
whereas an unreasonable mistake on 
part of accuser may subject him to 
liability for malicious prosecution.— 
Hughes vy. Van Bruggen, 105 P.2d 494. 
44 N.M. 534. 


N.M. Where sheriff reported to de- 
fendant finding of bull rake allegedly 
stolen from defendant by plaintiff and 
another and that other person had con- 
fessed theft, and defendant knew per- 


_son signing confession could identify 


rake, defendant’s signing complaint, 
prepared by district attorney, charging 
plaintiff with theft of bull rake with- 
out further investigation to ascertain 
whether rake was his own, did not 
render defendant liable for malicious 
prosecution, though, had defendant in- 
stigated proceedings himself, he would 
have been held to a further duty of 
seeking corroboration of the confes- 
sion.—Hughes y. Van Bruggen, 105 P. 
2d 494, 44 N.M. 534. 

N.Y.City Ct. That plaintiff in malici- 
ous prosecution action went into bank- 
ruptcy did not imply wrongdoing and 
did not detract from his character.— 
Cooper v. Schirrmeister, 26 N.Y.S.2d 
668, 176 Misc. 474. 

W.Va. Where public road did not oc- 
cupy entire right of way, and portion 
of right of way not used by public was 
inclosed and used by landowner with 
tacit approval of public authorities, 
Jandowner was not without probable 
cause in instituting prosecution for 
trespass against stranger entering upon 
portion of right of way thus in posses- 
sion of landowner and destroying trees 
growing thereon. Code 1931, 17-12-3; 
Code 1937, 17-4-4(7)—MeMillion  v. 
Wills, 11 S.H.2d 108. 


§ 35 

Colo. Where defendant, with knowl- 
edge that plaintiff did not intend to 
steal building but was making a bona 
fide claim thereto under a tax deed te 
lot on which building stood, instituted 
a criminal prosecution charging plain- 
tiff with wilfuMy and feloniously steal- 
ing building, which defendant claimed 
to own, and plaintiff was acquitted of 
charge of larceny, defendant could not 
avoid liability for malicious prosecution 
on ground that a full and fair dis- 
closure was made to deputy district at- 
torney and that he instituted criminal 
prosecution with complete knowledge of 
material facts.—Smith v. Hensley, 109 
P.2d 909. 

Mich. In malicious prosecution ac- 
tion, where defendant who was prose- 
euting witness in a criminal case iden- 
tified alleged robber, and alleged rob- 
ber signed a _ confession implicating 
plaintiff, and thereafter defendant, act- 
ing upon advice of prosecuting, attor- 
ney, signed a complaint against plain- 
tiff, “probable cause’ was established 
as a matter of law, so as to preclude 
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recovery.—Baker y. Barach, 297 N.W. 


472, 297 Mich. 219. ; 


-§ 38 

Colo. “Probable cause’ with refer- 
ence to malicious prosecution means 
the state of mind of the instigator of 
prosecution and contemplates honest be- 
lief in guilt supported by facts suffi- 
ciently strong to warrant such belief in 
a cautious man.—Smith v. Hensley, 109 
P.2a 909. 

Pa.Com.Pl. Where a contractor, en- 
gaged in demolishing an old bridge 
under a contract by which the Common- 
wealth reserved title to certain speci- 
fied iron taken therefrom, repeatedly 
advised the purchaser of the saleable 
iron as to what iron had been reserved 
by the State and warned him not to re- 
move any iron since that reserved was 
commingled with that sold, and, not- 
withstanding these warnings the pur- 
chaser removed all the iron to his pri- 
vate property on a Sunday in the ab- 
sence of the contractor, and on the fol- 
lowing day took it to another State, 
there is reasonable ground to believe 
the purchaser guilty of larceny.—Cowen 
Ve. Kuich, ‘39° Di &) C530) 


§ 44 ; 

Del.Super. The Attorney  General’s 
entry of nolle prosequi on indictment 
is immaterial on question of want of 
probable cause for institution of prose- 
ceution in accused’s action for malicious 
prosecution, as existence or want of 
probable cause is determined at time of 
inception of prosecution, not at its ter- 
mination, and accused must be found 
guilty beyond reasonable doubt.—Stid- 
ham vy. Diamond State Brewery, 21 A. 
2d 283. 

Del.Super. A committing magis- 
trate’s or municipal court’s action in 
holding a defendant in bail on crimin- 
al charge to await grand jury’s action 
is prima facie showing of probable 
cause for institution of prosecution in 
accused’s action for malicious prosecu- 
tion.—Stidham v. Diamond State Brew- 
ery, 21 A.2d 283. 


§ 47 

Del.Super. An indictment presented 
by grand jury constitutes prima facie 
showing of probable cause for institu- 
tion of prosecution for crime charged 
in accused’s subsequent action for ma- 
licious prosecution._Stidham v, Dia- 
mond State Brewery, 21 A.2d 283. 

Ga.App. An indictment or present- 
ment unchallenged as to its validity, 
while not conclusive, is prima facie evi- 
dence of the existence of probable cause 
for prosecution of person indicted. 
Code 19338, § 105-801.—Price v. Cobb, 
11 S.H.2d 822, 68 Ga.App. 694. 


§ 55 

Ky. In action to recover damages 
from physicians, alleged to have caused 
plaintiff's apprehension and temporary 
incarceration in insane asylum by mak- 
ing false certificates of his mental con- 
dition without having personally ex- 
amined him, logie and good faith form 
prominent part in determining defend- 
ants’ liability. Ky.St. §§ 216aa-77, 
216aa-77a.—Christopher y. Henry, 143 
S.W.2d 1069, 284 Ky. 127. 


Where one apprehended and tempo- 
rarily incarcerated in insane asylum 
was actually in mental condition de- 
scribed in statute, under which he was 
proceeded against, when physician 
made certificate to such effect, such 
physician is not liable in damages for 
such incarceration because of false 
statement 
amined person incarcerated within 
three days immediately before signing 
certificate, as truth of statement there- 
in as to patient’s mental condition 
constitutes complete defense to action 
against physician for such damages. 
Ky.St, §§ 216aa-77, 216aa-77a.—Chris- 
topher v. Henry, 143 S.W.2d 1069, 284 
Hy. 127. 

N.Y.Co.Ct. “Probable cause’ on the 
part of one allegedly guilty of mali- 
cious prosecution is the knowledge of 
facts, actual or apparent, showing 
enough to justify a reasonable man in 
the belief that he has lawful grounds 
for prosecuting the defendant in the 
manner complained, of.—Hubbard v. 


TION 


-reasonable belief 


in certificate that he ex-°* 


Banker, 24 N.Y.S.2d 289, affirmed 23 
N.Y.S.2d 198, 260 App.Div. 901. ie 

An innocent person may be prosecut- 
ed unjustly and subjected to expense © 
and disgrace, with no right to call the 
prosecutor to account, provided the in- © 
nocent person acts on an honest and 
reasonable belief in commencing the 
proceedings complained of.—Hubbard v. — 
Banker, 24 N.Y.S.2d 289, affirmed 23 
N-Y.8.2d 198; 260 App: Div. 901-5 ae ; 

S.C. ‘Probable cause” for institution 
of attachment proceedings consists in a 
in the existence of _ 
facts necessary to sustain an attach- 
ment, such belief being founded on cir- 
cumstances which would be sufficient | 
to produce such a belief in a man of 
ordinary caution, that is, founded on | 
reasonable grounds.—Hyde v. Southern — “Ht 
Epa Stores, 15 S.E.2d 353, 197 S.C. 


/ 


§ 59 ‘ ienh 
Fla. ‘Malice’ is a fact to be proven | 
by plaintiff as a necessary ingredient 
of the charge of malicious prosecution, © 
and is not synonymous with want of 
“probable cause’ although it may be - 
inferred from want of probable cause. 

—White v. Miami Home Milk Pro- 
ducers Agss’n, 197 So. 125, 143 Fla. 518. cs 
Mo. Malice is of gist of action for © 
malicious prosecution——Polk y. Mis- 
Hee Garant seat R. Co., 142 S.W.2d — ‘ 


§ 61 ts 
Del.Super. ‘‘Malice’’, required io au- 
thorize suit for malicious prosecution, 
does not necessarily mean that actual 
spite, ill will, or grudge must exist, but 
act, to form basis of such a suit, must — 


ice from a finding of want of probabl 
cause, where competent evidence is suf- 
ficient to support such finding.—Hornin 
is cage Ward & Co., 120 F.2 

Fla. 


Ga.App. The elements of ‘malicious 
prosecution” are existence of ‘“‘malice” 
and lack of “probable cause’? both o 
which must concur and ‘malice’ may 
be inferred from a total want of “prob 
able cause” but the lack of “probable 
cause’’ cannot be inferred from the ex 
istence of the most express malice an 
exists when the circumstances are such 
as to satisfy a reasonable man that the 
prosecutor had no ground for proceed- 
ing but his desire to injure the accused. — 
Code 1938, § 105-801.—Price v. Cobb, 
11 S.H.2d 822, 63 Ga.App. 694. a 


N.M. In malicious prosecution ac- 
tion, malice may be inferred from want 
of probable cause, but proof of prob- — 
able cause is a complete defense not-\ 
withstanding element of malice may be 
present.—Hughes v, Van Bruggen, 105 — 
P.2d 494, 44 N.M. 634. : ‘ 

N.C. In action for malicious prose- 
cution, the groundlessness of defend- 
ant’s prosecution of -plaintiff or the 
want of probable cause was evidence 
to be considered by jury on question ~ 
of malice or malicious motive.—Miller 
Ce eee 10 S.H.2d 708, 218 N.C. 

8.C. Malice in instituting attachment 
proceedings may be inferred from want 
of probable cause as revealed by facts 
and circumstanees.—Hyde v. Southern 
Grocery Stores, 15 S.E.2d 353, 197 S.C. 


268. i 7 
§ 71 os 
Cal.App. Where no appeal was taken 
from an order refusing to discharge an ‘ 
attachment, such order was “res judi- Si 
cata”? with respect to propriety of such 
attachment in action for malicious levy 
of attachment, notwithstanding fact 
that appellate court in opinion affirm- 


be false, 


§ 72 


ing judgment in favor of attachment 

creditor stated that such attachment 

should have been discharged.—Merron v. 

ee Guarantee & Trust Co., 113 P.2d 
72 


D.C.N.C. In eon for malicious 
prosecution, advice of counsel is perti- 
nent on issue of probable cause.—Gard- 
nee v. Bank of Pinehurst, 35 F.Supp. 

Colo. A married woman could not 
defend an action for malicious prose- 
eution on ground that she had acted 
on advice of her husband, an attorney, 
where interest and conduct of woman 
and husband were identical, and claims 
and acts of one were those of the other, 
and both were defendants.—Smith v. 
Hensley, 109 P.2d 909. 


§ 76 

Ark. Where seller of automobile, 
who retained title to secure payment 
of balance of purchase price, told dep- 
uty prosecuting attorney that he had 
consented to buyer’s taking automo- 
bile from the county or state if pay- 
ments were kept up, but did not tell 
such attorney that no payment was 
due on the automobile when buyer 
removed it from county, and buyer 
was arrested, seller could not avoid li- 


ability for malicious prosecution on 


ground of reliance upon _ attorney’s 
advice. Pope’s Dig. § 3212.—Oldham 
v. Smith, 147 S.W.2d 361. 

~ Mich. Where prosecuting witness has 


in good faith fully and fairly stated 


cad of the material facts within his 
knowledge to prosecuting attorney, and 
acted upon his advice in signing com- 
plaint, a case of ‘probable cause” is 
established, so as to preclude recovery: 
for malicious prosecution.—Baker v. 
Barach, 297 N.W. 472, 297 Mich. 219. 

In malicious prosecution action, 


-_where defendant who was prosecuting 


witness in a criminal case identified al- 


' leged robber, and alleged robber signed 


a confession implicating plaintiff, and 


thereafter defendant, acting upon ad- 


vice of prosecuting attorney, signed a 
complaint against plaintiff, ‘probable 


_ cause’ was established as a matter of 
law, so as to preclude recovery.—Baker 


se Barach, 297 N.W. 472, 297 Mich. 


§ 81 
Colo. Advice of counsel, to be a de- 
fense to action for malicious prosecu- 
tion, must be acted upon in good faith, 
and such advice is no defense for one 
who, by statements known to him to 
instigates a criminal prose- 


vaca mith vy. Hensley, 109 P.2d 
N.J. A party who relies upon advice 


of counsel as defense to malicious pros- 


ecution action must communicate all of 


the material facts within his knowledge 
and must not state matters that to his 
knowledge are false.-—Dombroski_ y. 
Metropolitan Life Ins. Co., 19 A.2d 


678, 126 N.J.L. 545, affirming 12 A,2d 


372, 18 N.J.Mise. 240, reargument 
denied 20 A.2d 441, 126 N.J.L. 545. 


§ 85 

Cal. The theory underlying require- 
ment of favorable termination of a 
prosecution in order to entitle accused 
to maintain malicious prosecution ac- 
tion is that it tends to indicate inno- 
cence of accused, and coupled with oth- 
er elements of lack of probable cause 
and malice, establishes the “‘tort’’, that 
is, the malicious and unfounded charge 
of crime against the innocent accused. 
—Jaffe v. Stone, 
opinion 106 P.2d 946. 

Where criminal proceeding which is 
subject of malicious prosecution action 
goes to trial, it is generally necessary, 
as foundation for the malicious prose- 
eution action, that the plaintiff have 
been acquitted.—_Jaffe v. Stone, 114 P. 
2d 335, prior opinion 106 P.2d 946. 


§ 89 

Ark. As affecting liability of seller 
of automobile, who retained title as 
security for balance of purchase price 
for malicious prosecution of buyer for 
removing automobile from county, the 
prosecution was properly concluded by 
directing verdict of not guilty on 
showing that seller consented in writ- 


114, P:2d 335, prior * 
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ing to the removal and that no pay- 
ments were due when automobile was 
eas eet v. Smith, 147 S.W. 
d Ls i 


Cal. If dismissal or other termina- 
tion of criminal ‘proceedings against 
accused is of such a nature as to in- 
dicate his innocence, it is a ‘‘favorable 
termination” sufficient to satisfy rule 
requiring favorable termination in or- 
der to entitle accused to maintain 
malicious prosecution action.—Jaffe Vv. 
Stone, 114 P.2d 385, prior opinion 106 
P.2d 946. 

If an accused manages to thwart the 
efforts of officials by suppression of 
evidence, flight from jurisdiction, or 
other act of like nature, the abandon- 
ment of the prosecution resulting in 
a dismissal of the complaint cannot be 
used by the accused as the basis of 
an action for malicious prosecution.— 
Jaffe v. Stone, 114 P.2d 335, prior 
opinion 106 P.2d 946. ; 

Where prosecuting officials nies 
criminal charge before the committing 
magistrate, and accused does not seek 
improperly to prevent a fair hearing 
and the complaint is dismissed for 
failure to produce a case against the 
accused, there is a “favorable termi- 
nation” sufficient to form basis of an 
action by the accused for malicious 
prosecution.—Jaffe v. Stone, 114 P.2d 
335, prior opinion 106 P.2d 946. 

Dismissal of felony charge against 
accused by the committing magistrate 
after hearing for insufficiency of evi- 
dence, on motion of accused, was a 
“favorable termination” of the prose- 
cution upon which malicious prosecu- 
tion action could be based. Pen.Code, 
§ 858 et seq.—Jaffe vy. Stone, 114 P.2d 
335, prior opinion 106 P.2d 946. 


Cal. In determining whether element 
of favorable termination of proceeding 
necessary in order to maintain malici- 
ous prosecution action is satisfied by 
dismissal of the criminal proceeding 
for lack of evidence by the commit- 
ting magistrate, such dismissal is not 
a bar to another prosecution for fel- 
ony. Pen.Code, § 1387.—Jaffe v. Stone, 
ane P.2d 385, prior opinion 106 P.2d 

An abandonment by prosecuting offi- 
eers of criminal proceeding against ac- 
cused because of defect in complaint or 
doubt concerning jurisdiction of the 
offense, with intention of bringing a 
new proceeding in proper form or be- 
fore a proper court, is not a “favor- 
able termination’’ of the proceeding in 
favor of accused necessary in order 
to entitle him to maintain a malicious 
prosecution action, regardless of wheth- 
er the abandonment takes place before 
the committing magistrate or at the 
actual trial itself.—Jaffe v. Stone, 114 
P.2d 385, prior opinion 106 ¥.2d 946, 

In order to entitle an accused to 
maintain malicious prosecution action, 
the criminal proceeding must have been 
finally terminated, and there has been 
a ‘final termination” if the proceed- 
ing has passed through some such 
stage as preliminary hearing and dis- 
missal, trial and acquittal or abandon- 
ment by prosecuting authorities.—Jaffe 
v. Stone, 114 P.2d 3835, prior opinion 
106 P.2d 946. 

In order that there may be a suf- 
ficient ‘‘final termination” of a crim- 
inal prosecution, so as to entitle the 
accused to maintain malicious prosecu- 
tion action, it is sufficient that the par- 
ticular proceeding is terminated, and 
it is immaterial whether the termina- 
tion is a bar to any further prosecu- 
tion for the same offense or whether 
accused may be charged and tried 
anew, and only if the new proceeding 
is already instituted, can the accused 
be precluded from suing for maticious 
prosecution.—_Jaffe v. Stone, 114 P.2d 
335, prior opinion 106 P.2d 946. 

Dismissal of felony charge against 
accused by committing magistrate, for 
insufficiency of evidence, on motion of 
the accused, was sufficient ‘final ter- 
mination” of the prosecution to entitle 


the accused to maintain malicious 
prosecution action. Pen.Code, § 858 et 
seq.—Jaffe v. Stone, 114 P.2d 335, 


prior opinion 106 P.2d 946. 
Cal.App. A dismissal at a prelimi- 


MALICIOUS PROSECUTION — 


by a grand jury.—Jaffe vy. Stone, 106 
P.2d 946. 


In malicious prosecution actions 
based upon preliminary hearings in 
criminal actions, as affecting status of 
“dismissal of proceedings” or ‘dis- 
missal of the charge” as final termina- 
tion of the prosecutions; the word “‘dis- 
missal’’ ordinarily has reference to the 
removal of a cause out of court before 
judgment on the merits, and there is 
not necessarily an adjudication that an 
offense against the law has not been 
committed, or an idea of “finally end- 
ed’. Pen.Code, § 1387.—Jaffe v. Stone, 
106 P.2d 946. ; 

The word ‘discharged’, referring to 
disposition of preliminary hearing as 
constituting final termination so as to 
authorize action\for malicious prosecu- 
tion, merely means that accused is re- 
leased from custody and his bail ex- 
onerated, and there is not necessarily 
an adjudication that an offense against 
the law has not been committed, or an 
idea of ‘‘finally ended.” Pen.Code, §§ 
871, 1117.— Jaffe v Stone, 106 P.2d 946. 

“Terminated”, within requirement for 
malicious prosecution action that the 
previous prosecution be finally termi- 
nated, implies permanent, complete dis- 


osition of the action.—Jaffe v. Stone, 


06 P.2d 946. 

Dismissal of complaint and discharge 
of accused, though a proper and legal 
order, was not “final” termination of 
prosecution, so as to authorize action 
for malicious prosecution, in that it did 
not legally bar a further prosecution 
for the same offense.—Jaffe v. Stone, 
106 P.2d 946. 

Del.Super. The Attorney General’s 
entry of nolle prosequi on indictment 
for embezzlement and accused’s conse- 
quent discharge constituted sufficient 
termination of criminal proceeding in 
his favor to furnish basis of suit by 
him for malicious prosecution.—Stid- 
ham y. Diamond State Brewery, 21 A, 
2d 283. 3 % 

ie) 


: § 

D.C.N.C. In action for malicious 
prosecution, defendant could show that 
plaintiffs were guilty of offense charg- 
ed, notwithstanding a termination of 


‘criminal charge in favor of the plain- 


tiffs.—Gardner v. Bank of Pinehurst, 35 
F.Supp. 727. 


Where undisputed facts showed that 


plaintiffs, in action for malicious prose- 
cution, were members of partnership 
doing business in South Carolina, and 
that, having failed to comply with 
South Carolina statutes requiring mem- 
bers of copartnership to exhibit their 
names at their principal place of busi- 
ness and to file with county clerk of 
court the names of partners, were guil- 
ty of offense with which they were 
charged, plaintiffs were barred from re- 
covering damages, notwithstanding that 
criminal action was terminated when 
county solicitor took nol. pros. Code 
$.C.1932, §§ 7825, 7827, 7828.—Gardner 
v. Bank of Pinehurst, 35 F.Supp. 727. 


§ 98 

Cal.App. The failure of plaintiffs in 
action for malicious levy of attachment 
to establish that they jhad_ suffered 
any damage foreclosed any possibility 
of recovery either for malicious attach- 
ment or mere wrongful attachment,— 
Merron y. Title Guarantee & Trust Co., 
1138 P.2d 481. 

Cal.App. Where purchasers of store, 
as a result of institution by sellers 
of unfounded action in claim and de- 
livery, were forced to make assignment 
for the benefit of creditors, the amount 
of detriment suffered’ by purchasers 
for which sellers, under statute with 


.Tespeet to measure of damages, were 
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’ property less 

f necessary to pay 

siv. “ 3333.—Brezni- 
J. Topper Co., 116 P.2d 176. 
n by purchasers of a store 
for a malicious tort allegedly resulting 
in loss of business standing, credit, and 
good will, the price received for pur- 
chasers’ property at public auction by 
assignee of purchasers for benefit of 
creditors, although evidence thereof 
was admissible, was not conclusive as 
to the fair market value of such prop- 
erty for the purpose of determining 
measure of damages.—Breznikar v. T. 


ex.Civ.App. On jury’s finding sup- 
ported by testimony that a sequestra- 
tion of furniture was wrongful, owner 
would be entitled to recover at least 


nominal damages.—Murphy v. Bain, 
142 S.W.2d 598. 
§ 103 
Cal.App. An award of $4,000 dam- 


‘ages for malicious commencement of 


action in claim and delivery, resulting 
in closing of plaintiffs’ store business 
and loss of equity therein, was not ex- 
cessive, where there was evidence that 
plaintiffs’ equity in business, repre- 
sented by difference between total as- 
sets and liabilities thereof, amounted 
to from approximately $3,300 to over 


$6,500. Civ.Code, § 3333.—Breznikar v. 
T. J. Topper Co., 116 P.2d 176. 
S.C. $3,000 actual damages for 


malicious and wrongful attachment of 
carnival paraphernalia, consisting of 
merry-go-rounds, ferris wheels, and 
various other amusement devices was 
not excessive.—Hyde v. Southern Gro- 


eery Stores, 15 8.H.2d 353, 197 S.C. 
263. - 
§ 106 
C.C.A.Pa. Under Pennsylvania law 


where an agent institutes an unfound- 
ed prosecution, his prineipal’s liability 
is to be determined by the general prin- 
ciples of agency, and express author- 
ity of the agent to institute such pro- 
ceeding is not essential prerequisite to 
principal’s liability —Hornin v. Mont- 
gomery Ward & Co., 120 F.2d 500. 
Where department store manager 
was real instigator of criminal charges 
against employee, the fact that police 
ehief was nominal prosecutor did not 
‘relieve manager’s principal from liabil- 
ity for malicious prosecution.—Hornin 
"pp pape Eh Ward & Co., 120 F.2d 


Cal.App. In action against husband 
and wife for malicious prosecution in 
filing action for rent and levying at- 
tachment, where wife did not sign com- 
plaint or any pleading in such action, 
nor any instrument in connection with 
levy of attachment, and there was no 
evidence that she authorized use of her 
name in action or knew that it had been 
filed or attachment levied, no sufficient 
showing was made to justify judgment 
against her though she was one of own- 
ers of leased realty.—Citizens State 
Bank of Long Beaeh vy. Hoffman, 113 
P.2d 221. F 

Ga.App. In a malicious prosecution 
action, plaintiff may recover severally 
or jointly against any or all of the tort- 
feasors conspiring to prosecute him ma- 
liciously and without probable cause. 
Code 1938, § 105-1207.—Price v. Cobb, 
11 S.H.2d 822, 63 Ga.App. 694. 


Ga.App. In malicious prosecution ac- 
tion, petition failing to name as defend- 
ants judge, solicitor general and the 
lawyer assisting in prosecution was not 
demurrable for nonjoinder of parties 
notwithstanding allegations that named 
officials knowingly participated in a 
plot falsely and maliciously to crimi- 
nally prosecute plaintiff without prob- 
able cause to his injury. Code 1933, § 
105-1207.—Price v. Cobb, 11 S.B.2d 822. 
63 Ga.App. 694 


S.C. Meat department manager with 
authority to sell, extend credit, and 
to collect was acting within “scope of 
employment” and in furtherance of 
store owner’s business, in attaching 
property for payment of unpaid ac- 
count for groceries and meats, though 
manager may have committed a grave 
error of judgment in proceeding against 

| 


« 
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wrong party.—Hyde v. Southern Gro- 
ie 


be 15 S.H.2d 353, 197 S.C. 


§ 116 ' 

Cal. Where the difficult burden o 
proof resting on plaintiff in a malici- 
ous prosecution action is met, recovery 
ig allowed and the established rights 
of the plaintiff may not be defeated 
by inventing 
substantive right or by adopting strict- 
er requirements of pleading than war- 
ranted by general rules of pleading,— 
Jaffe v. Stone, 114 P.2d 335, prior opin- 
ion 106 P.2d 946. ; 

Cal.App. Actions for malicious pros- 
ecution have never been favored in law, 
although they have always been readily 
upheld when the proper elements there- 
for have been presented, and are sus- 
tained only when it is shown that the 
prosecution was in fact actuated by 
malice, and that the party instigating 
it had no reasonable ground for caus- 
ing the prosecution.—Jaffe v. Stone, 
106 P.2d 946. 

Ga.App. Actions for malicious prose- 
cution are not favored by the courts. 
Code 1933, § 105-801.—Price v. Cobb, 
11 S.H.2d 822, 63 Ga.App. 694. 

The circumstances on which an action 
for malicious prosecution is based must 
be accurately stated and proper protec- 
tion should be given those who in 
obedience to mandates of duty orig- 
inate and carry on a criminal prosecu- 
tion, but court should not discourage 
actions for malicious prosecutions by 
establishing harsh rules of evidence or 
by rigid principles of law so as to de- 
nie a party of redress for real injury. 

ode 1933, § 105-801.—Price v. Cobb, 
11 8.H.2d 822, 63 Ga.App. 694. 

N.M. Malicious prosecution actions 
are not favored, since they have tend- 
ency to deter men who know of breach- 
es of law from prosecuting offenders, 
thereby endangering the order and 
peace of the community.—Hughes vy. 
ven Bruggen, 105 P.2d 494, 44 N.M. 


§ 120 

Tex.Civ.App. Where holder of note 
secured by chattel mortgage had a 
legal right to sue thereon, estranged 
wife of mortgagor could not recover 
damages for alleged malicious motive 
for foreclosing mortgage in order to in- 
jure mortgagor’s wife by depriving her 
of community interest in property.— 
Fletcher v. Huffman, 149 S.W.2d 313. 


§ 122 

Cal. Where the difficult burden of 
proof resting on plaintiff in a malici- 
ous prosecution action is met, recov- 
ery is allowed and the established 
rights of the plaintiff may not be de- 
feated by inventing new limitations on 
the substantive right or by adopting 
stricter requirements of pleading than 
warranted by general rules of plead- 
ing.—Jaffe v. Stone,'114 P.2d 385, pri- 
of opinion 106 P.2d 946. 

Cal.App. In action for malicious 
prosecution, complaint must allege the 
institution of the proceeding com- 
plained of, malice, want of probable 
cause, and final termination of the pro- 
ceedings in favor of plaintiff.cJaffe v. 
Stone, 106 P.2d 946. 

Ga.App. The adequacy of pleading, 
to set forth a cause of action for ma- 
licious prosecution is measured by the 
same rules of pleading as obtain gener- 
ally in other actions and _ evidentiary 
facts need not be pleaded. Code 1933, § 
105-801.—Price v. Cobb, 11 S.H.2d 822. 
63 Ga.App. 694. 

In action for malicious prosecution, 
petition alleging in substance that de- 
fendants conspired to procure return 
of indictment charging plaintiff with 
murder on which indictment he was 
maliciously tried without probable 
cause and that prosecution resulted in 
acquittal and in termination of mali- 
cious prosecution against him was suffi- 
cient as against a general demurrer. 
Code 1933, §§ 105-801, 105-806.—Price 
y. Cobb, 11'8S.H.2d 822, 63 Ga.App. 694. 

In malicious prosecution action, peti- 
tion alleging that defendants with 
malice and without probable cause con- 
spired to falsely charge plaintiff with 
murder and to secure his indictment 
and eonviction, and that they did so 


new limitations on the. 


sili 
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on perjured Lea keeep an and that indict- : 
ment was aol-prossed by solicitor gen- 


eral and that plaintiff was re-indicted 
or presented again on perjured testi- 
mony, maliciously tried without prob- 
able cause and acquitted, and that cer- : 
tain officers engaged in the conspiracy, 
was sufficient as against general de- 
murrer notwithstanding that officers of 
the court are presumed to have acted 
legally in the performance of their 
sworn duty, since such presumption is 
rebuttable. Code 1933, § 105-801.— 
Price Bey I: 11 S.H.2d 822, 63 Ga. — 


App. fj 
tion for 


Ga.App. To state cause of ac 
malicious use of. process, petition must 
allege that suit brought against plain- 
tiff by defendant was malicious and 
without probable cause and that it ter- 
minated in plaintiff’s faver before fil- 
ing of suit for damages.—Dugas v. 
Darden, 15 S.E.2d 901. nS 

Minn. The immunity of a court com- 
missioner and physicians appointed by 
trial court in an insanity proceeding 
involving plaintiff from liability to ~ 
plaintiff in a civil action for alleged 
malicious prosecution arising out of © 
acts performed by commissioner and — 
physicians in connection with insanity 
proceeding could not be avoided by 
plaintiff pleading that acts were result | Fy 
of a conspiracy which was entered into 
prior to commencement of insanity pr o 
ceeding. Mason’s Minn.St.1927, §§ 8958, 
8959.—Linder v. Foster, 295 N.W. 299. 

N.¥.Co.Ct. Whether plaintiff labeled — 
action an action for abuse of process or 
malicious prosecution, or how the ac- 
tion was classified and named, was im- 
material, if the complaint was suffici- 
ently broad and pointed to maintain an 
action to right a wrong, however tabu- 
lated.—Hubbard vy. Banker, 24 N.Y.S.2d © 
289, affirmed 23 N.Y.S.2d 198, 260 App 
Diy. 901. a 
A complaint in an action for malici- 
ous prosecution must allege malice, 
that action was commenced without 
probable cause, and that action ended 
in failure—Hubbard v. Banker, 24 N.Y. 
S.2d 289, affirmed 23 N.Y.S.2d 198, 260 
App.Div. 901. 

Tex.Civy.App. Plaintiff’s petition in — 
suit for damages for malicious prose- =the 
cution was not subject to general de- — 
murrer.—Mosley v. Harkins, 147 S.W. 
2d 309. Mr ae 

A petition for malicious prosecution ~ 
must allege commencement or continu- 
ance of original criminal or civil ju- | 
dicial proceeding, its legal causation 
by the present defendant against plain- — 
tiff who was defendant in original pro- 
ceeding, its bona fide termination in 
favor of the present plaintiff, absence © 
of probable cause for such proceeding, 
the presence of malice therein, and 
damage conforming to legal stand- 
ards resulting to plaintiff—Mosley v. | 
Harkins, 147 S.W.2d 309. | : 

§ 123 i 


the 
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Ga.App. In malicious prosecution ac- 
tion, petition was not demurrable in’ ~ 
failing to allege that indictment or pre- 
sentment returned by grand jury were 
invalid or that the grand jurors acted 


illegally and corruptly in returning ~~ 
bills, since validity of the presentment : 
or legality of its return were questions 
not necessary to the successful mainte- — 
mance of the action save only as it — 
might be shown that the malice and 

want of probable cause co-existed at 

the time of the finding or presentment 

on which plaintiff was tried. Code 

19338, § 105-801.—Price v. Cobb, 11 S.H. 

2d 822, 63 Ga.App. 694. 

The finding of a grand jury neces- 
sary to the return of an indictment or 
presentment is not of itself such a 
“judgment”? as would constitute an es- 
sential ingredient of the action for ma- 
licious prosecution without which the 
action cannot be maintained, and it is 
not necessary that a petition in an ac- 
tion for malicious prosecution allege 
that the witnesses giving perjured tes- 
timony to the grand jury on which the 
presentment was allegedly returned R. 
have been convicted of the offense of % 
perjury in giving such testimony. Code 
1933, §§ 105-801, 110-706.—Price v. : 
Cobb, 11 S.H.2d 822, 63 Ga.App. 694. a 

In malicious prosecution action; al- 


§ 123 


3 legations of petition including a copy 
, of the indictment under which plaintiff 
was prosecuted to the effect that the 
testimony of the named witnesses on 
which it was alleged the indictment 
was returned was false were sufficient 
as against special demurrer and it was 
not necessary to allege that the indict- 
ment could not have been returned save 
only on the particular testimony of 
named witnesses swearing falsely. Code 
1933, § 105-801.—Price v. Cobb, 11 S. 
H.2d 822, 63 Ga.App. 694. : 
In malicious prosecution action, al- 
legation of petition that solicitor gener- 
al appeared several times before ad- 
journed session of grand jury and 
urged jury to indict plaintiff for mur- 
der and that plaintiff would be proved 
guilty at trial, and that solicitor gener- 
al knew suchsrepresentations were false 
and that the acts were committed as 
part of a common scheme to falsely 
charge and maliciously prosecute the 
plaintiff, was sufficient to set forth ma- 
terial ultimate facts to be proved which 
- negatived presumption of legality of 
acts of the solicitor general as against 
special demurrer. Code 1933, § 105-801. 
_ —Price y. Cobb, 11 S.H.2d 822, 63 Ga. 
App. 694. 
__ In malicious prosecution action, al- 
legation of petition that aside from per- 
jured testimony there was no compe- 
tent evidence on which grand jury re- 
turned indictment, under which plain- 
tiff was prosecuted, taken most strong- 
ly against the,pleader, was sufficient as 
against special demurrer. Code 1933, § 
105-801.—Price v. Cobb, 11 8.H.2d 822. 
63 Ga.App. 694. 
_ Tex.Civ.App. A petition alleging 
malicious institution by bank of a suit 
on a note against plaintiff, with knowl- 
edge that note had been paid, and 
that action of bank in arbitrarily with- 
holding plaintiff's funds subject to 
check constituted an interference with, 
or seizure of property, was insufficient 
to state cause of action for ‘malicious 
prosecution” of a civil suit, since al- 
 jeged action of bank, in withholding 
funds, did not result from invocation 
of judicial authority or legal process 
_ incident thereto.—Meadows v. First Nat. 
Bank of Harlingen, 149 S.W.2d 591, er- 
- ror dismissed, judgment correct. 
1 


 Ga,App. In malicious prosecution ac- 
tion, a petition to withstand demurrer 
- must allege want of probable cause. 
Code 1933, § 105-801.—Price v. Cobb, 
11 S.E.2d 822, 63 Ga.App.. 694. 
 N.Y.Co.Ct. Complaint which alleged 
that seizure was unlawful, because war- 
rant of attachment was void, in that 
the papers on which it was granted 
were insufficient to confer jurisdiction, 
- but which alleged no facts to show lack 
‘of probable cause existed, failed to 
state a cause of action for “malicious 
~ prosecution’.—Hubbard v. Banker, 24 
- N.Y.S.2d 289, affirmed 23 N.Y.S.2d 198. 
260 App.Div. 901. 
§ 128 

Ga.App. In malicious prosecution ac- 
tion, petition alleging that defendants 
conspired to secure plaintiff’s indict- 
ment and conviction with malice and 
without probable cause and that indict- 
ment was nol-prossed by solicitor gen- 
eral and that plaintiff was re-indicted 
again on perjured testimony and mali- 
ciously tried without probable cause 
and acquitted, was not demurrable in 
alleging the previous indictment, since 
such allegations tended to show motive. 
Code 1933, §§ 105-801, 105-806.—Price 
vy. Cobb, 11 8.W.2d peek 63 Ga.App. 694. 

9 


Cal.App. To state a cause of action 
for malicious prosecution, it is neces- 
sary that facts be alleged showing a 
final termination of the proceeding in- 
stituted against plaintiff.—Taylor v. 
Parsons, 106 P.2d 638 

An amended complaint, alleging that, 
when charge of embezzlement came be- 
fore justice of the peace on preliminary 
examination, evidence was _ presented 
and the case dismissed, did not allege a 
“final termination” of the criminal pro- 
eeeding, and, in absence of any other 
allegation of a final termination, an es- 
sential allegation of a cause of action 
for malicious prosecution was absent 
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MALICIOUS PROSECUTION 


from the complaint, and the trial court — 


properly sustained a demurrer thereto 
without leave to amend.—Taylor v. Par- 
sons, 106 P.2d 638. Pp 

Cal.App. A complaint for malicious 
prosecution alleging merely that a com- 
mitting magistrate, after hearing and 
on motion of accused, dismissed the 
felony charge for insufficiency of evi- 
dence, did not state a cause of action 
without further allegations to show final 
termination of the prosecution. Pen. 
Code, §§ 871, 1117, 1887.— Jaffe v. Stone, 
106 P.2d 946. q 

In action for malicious prosecution, 
it was incumbent upon plaintiff to plead 
that a new proceeding was not insti- 
tuted after discharge of plaintiff on 
preliminary hearing; that is, that the 
disposition of the criminal case had 
been finally determined without legal 
possibility of revival.—Jaffe vy. Stone, 
106 P.2d 946. 

An essential averment in complaint 
for malicious prosecution is that the 
proceeding upon which it is based has 
terminated in favor of accused, in a 
form that renders order or judgment 
final, without the possibility of legal 
revival.—ZJaffe v. Stone, 106 P.2d 946. 

In complaint for malicious prosecu- 
tion, the true test of “final determina- 
tion” of. the prosecution as a necessary 
element, ag applied to a preliminary 
hearing, depending upon the facts in 
each case, should “ya an ayerment that 
the statute of limitations has expired 
as regards further prosecution for the 
offense, or that complainant has aban- 
doned the prosecution of. the charge, 
or that the preliminary hearing pro- 
ceeding has been dismissed and a rea- 
sonable time has elapsed within which 
to institute a revival thereof, or an 
averment of facts from which the nec- 
essary legal conclusion follows that the 
prosecution has finally ended and ter- 
minated in favor of accused.—Jaffe v. 
Stone, 106 P.2d 946. 


Ga.App. Where indictment was nol- 
prossed and accused was subsequently 
re-indicted for the same crime and was 
tried and acquitted and an action for 
malicious prosecution based upon the 
first indictment failed and was dis- 
missed, in action for malicious prose- 
cution on final process, it was not neec- 
essary to show that former prosecution 
terminated favorably to plaintiff, since 
jt is prosecution on final process that 
must be alleged to have terminated fa- 
vorably to plaintiff. Code 1933, §§ 105- 
801, 105-806.—Price v. Cobb, 11 S.E.2d 
822, 63 Ga.App. 694. 


Ga.App. A petition for “malicious 
prosecution” will not lie unless it is 
alleged that prosecution has terminat- 
ed in favor of Peto Bt aaa VA 
Georgia Power Co., 15 S.E.2d 466. 

A petition did not state cause of 
action for “malicious prosecution” 
against street railroad whose officers 
caused the arrest of plaintiff for un- 
lawfully smoking on street car, where 
petition alleged that judgment and 


sentence were still outstanding, and 
contention that judgment was void 
was untenable. Code, § 18-203.— 


Hughes vy. Georgia Power Co., 15 S.B. 
2d 466. 


Ga.App. An amended petition, not 
alleging that suits alleged to have been 
maliciously instituted by defendant 
against plaintiff had terminated in 
plaintiff's favor, but specifically alleg- 
ing that they were still pending Sea 
ed no cause of action for malicious use 
oh procera meeas v. Darden, 15 S.B. 


A petition and amended petition, al- 
leging that larceny indictment, pro- 
cured by defendant against plaintiff, 
was still pending, stated no cause of 
action for malicious prosecution, as 
prosecution must be ended before such 


right of action accrues. Code, § 105- 
806.—Dugas v. Darden, 15 S$.E.2a 901, 
Ind.App. In action for malicious 


prosecution, plaintiff must. allege suc- 
cessful termination of alleged malicious 
suit in favor of plaintiff.—Ohio Finance 
Co. v. Berry, 34 N.H.2d 152 

Minn. Before an action for malicious 
prosecution can be maintained, the 
complaint must allege a termination in 


a 
ing.—Linder v. WwW. 


eution arising out of plaintiff’s commit- 
ment to a state insane asylum as result 
of an insanity proceeding could not be 
maintained where complaint alleged 
that insanity proceeding terminated ad- 
versely to plaintiff—Linder v. Foster, 
295 N.W..299.  @ 


3 
Cal. In action for malicious prose- 
cution, the complaint was not required 
to allege that no new criminal proceed- 
ings had been instituted before filing 
of the malicious prosecution action, 
and if such proceedings had in fact 
been commenced, the defendants were 
required to so plead in their answers. 
—Jaffe v. Stone, 114 P.2d 335, prior 

opinion 106 P.2d eo 


Cal.App. In order to establish right 
of recovery in action for malicious levy 
of attachment, plaintiff must allege and 
prove malice and want of probable 
cause in bringing the original action 
or in procuring the issuance of the 
ancillary proceeding therein.—Merron vy. 
iste Guarantee & Trust Co., 113 P.2d 
481, 

Cal.App. Where plaintiffs in action 
for malicious commencement of action 
in claim and delivery, as a result of 
which plaintiffs were forced to make 
an assignment for the benefit of eredi- 
tors, based their claim for damages on 
the loss of their assets both tangible 
and intangible, whether plaintiffs were 
previously insolvent, as alleged by de- 
fendants, was immaterial, since the 
question of loss of profits or loss of 
trade was not involved.—Breznikar y. 
T. J. Topper Co., 116 P.2d 176.. 

Iowa. In malicious prosecution ac- 
tion, proof of following in good faith, 
advice of county attorney was proper 
to directly rebut or disprove malice 
and want of probable cause, which 
were essential elements of cause of ac- 
tion pleaded by plaintiff, and would 
have been permissible ‘under a general 
Genial.“ aceeen v. Miller, 295 N.W, 


§ 146 : 
D.C.N.C.. Under South Carolina law, 
plaintiffs in malicious prosecution ac- 
tion must show want of probable cause. 


—Gardner y. Bank of Pinehurst, 365 
F.Supp. 727. 
Cal. “Public policy’ favors appre- 


hension and punishment of criminals 
and limits the person complaining of 
eriminal charges by placing upon him 
burden of proving the basic elements 
of tort of malicious prosecution.—Jaffe 
v. Stone, 114 P.2d 335, prior opinion 
106 P.2d 946. : 
The “public policy’ in favor of ap- 
prehension and punishment of crimin- 
als, which limits plaintiff in malicious 
prosecution action by placing on him 
burden of proving basic elements of 
the tort, has properly served over 
many years to crystallize limitations, 
on the tort and the defenses available 
to defendant, and having served that 
purpose should not be pressed further 
to extreme of practical nullification of 
the right of action for malicious prose- 
cution, and consequent defeat of the 
important policy which underlies it, of 
protecting the individual from the dam- 
age caused by unjustifiable criminal 
prosecution.—Jaffe y. Stone, 114 P.2d 
335, prior opinion 106 P.2d 946. 
Cal.App. In action for malicious 
prosecution burden is on plaintiff to 
establish both malice and want of prob- 
able cause.—Citizens State Bank of 
Long Beach y. Hoffman, 113 P.2d 221, 
Del.Super. In action for malicious 
prosecution, burden of showing malice 
and want of probable cause rests on 
laintiff.—Stidham v. Diamond State 


rewery, 21 A.2d 283. 
To sustain action for ‘malicious 
prosecution”, proof of ‘malice’ alon 


that is, defendant’s motive or state o 
mind in instituting prosecution, is in- 
sufficient, but want of ‘probable cause 
for institution thereof must also be 
shown.—Stidham y. Diamond State 
Brewery, 21 A.2d 283. 

Mo. In malicious prosecution action, 
burden of proof and burden of evidence 


- 


ster, a 
An action for alleged malicious, prose- — 
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Bertie 
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plaintiff was unfounded, that it was 


Cay eneey yay 

To support an action for ma- 
ious prosecution, the plaintiff must 
rove the fact of prosecution, that de- 
ndant was himself the prosecutor or 
that he instigated its commencement, 
that it finally terminated in plaintiff’s 
acquittal, that charge preferred against 


; 


made without reasonable or probable 


cause, and that defendant in making or 


instigating it was actuated uy malice. 
—Hughes vy. Van Bruggen, 105 P.2d 
494, 44 N.M. 534. 

Pa.Com.Pl. The plaintiff, in acting 
as agent for the defendant, had col- 
lected certain funds which he failed 
to turn over to his principal in accord- 
ance with existing contracts, although 
certain adjustments had been made, 
and a representative of the defendant 
made a criminal information on the 
charge of embezzlement, which was 


later discontinued, The, plaintiff brought 


as 


y 


‘ 


= 


his action of trespass charging ma- 
licious prosecution on which a com- 
pulsory non-suit was granted and the 
plaintiff moved to lift the non-suit. 
Although the discontinuance of the 
criminal action resulted favorably for 
the plaintiff, there was sufficient indi- 
eation of guilt to legally justify the 
bringing of a criminal prosecution, 
and where there was reasonable or 
probable cause, no malice, however dis- 
tinetly proven, would make the defend- 
ant liable. The burden was on the 
plaintiff to prove that the defendant 
has no reasonable or probable ground 
for instituting the original proceeding. 
—Curley v. Automobile Finance Co., 21 
Wash. 124. 
§ 148 

- N.C. In action for malicious prose- 
eution, plaintiff had burden of showing 
want of probable cause.—Miller_ vy. 
Sree eS: 10 .S.H.2d 708, 218 N.C. 
146. ; 


Pa.Com.Pl. In an action for malici- 
ous prosecution the burden is on the 
plaintiff to show want of probable 
cause.—Long v. Great Atlantic & Pa- 
cific Tea Co., 29 Del. 508. 


68 

Tex.Civ.App. Po suit for malicious 
prosecution based on criminal case in 
which plaintiff was indicted on felony 
charge of embezzling $325 belonging 
to defendant, testimony that before the 
indictment plaintiff offered to compro- 
mise or arbitrate his differences with 
defendant and that defendant refused 
to do so was admissible as bearing on 
issues of malice and probable. cause, 
since the purported offer of compro- 
mise was not in connection with liabil- 
ity or asserted claims involved in the 
suit.—Mosley v. Harkins, 147 S.W.2d 


309. 
§ 174 

N.C. In action for malicious pros- 
ecution of plaintiff upon a warrant 
procured by defendant charging plain- 
tiff with the crime of temporary lar- 
eeny of automobile which defendant 
had delivered to plaintiff on Saturday 
for trial, and which plaintiff continued 
to use after finding defendant’s place 
of business closed on Saturday night, 
and which was damaged while being 
used by plaintiff on Sunday, evidence 
negar ding plaintiff’s efforts to notify 
defendant that automobile had been 
damaged and regarding conversations 
with defendant’s employee, was compe- 
tent on question of scienter.—Miller v. 
Greenwood, 10 8.H.2d 708, 218 N.C. 146. 

8 176 

Iowa. In malicious prosecution ac- 
tion where defendant claimed that in- 
formation was filed on advice of coun- 
ty attorney, denying cross-examination 
of trial justice to show that informa- 
tion was filed after consultation with 
county attorney was proper where con- 
sultation was between justice and coun- 
ty attorney and defendant did not 
claim that there would be proof of 
knowledge on defendant’s part of coun- 
ty attorney’s opinion, as expressed to 
pee seen v. Miller, 295 N.W. 


to vari 


i een $177 | : 4 
Courts are liberal with respect 
ety of evidence permitted on is- 
sue of malice,—Polk v. Missouri-Kan- 
sas-Texas R. Co., 142 S.W.2d 1061. © 

Tex.Civ.App. In suit for malicious 
prosecution based on criminal case in 
which plaintiff was indicted on felony 
charge of embezzling $325 belonging 
to defendant, testimony that before the 
indictment plaintiff offered to compro- 
mise or arbitrate his differences with 
defendant and that defendant refused 
to do s0 was admissible as bearing on 


aes 


issues of malice and probable cause, 


since the purported offer of compro- 
mise was not in connection with li- 
ability or asserted claims involved in 
the suit.—Mosley v. Harkins, 147 S.W. 
2d 309. 

§ 181 


Mo. In malicious prosecution action 
against. railroad, admission of letter 
signed by railroad’s superintendent no- 
tifying plaintiff of plaintiff’s dismissal 
from service as switechman for having 
been seen entering and leaving car 
containing merchandise at night with- 
out lighted lantern, while car contain- 
ing merchandise was located in more 
or less secluded spot, was not error.— 
Polk v. Missouri-Kansas-Texas R. Co., 
142 S.W.2d 1061. 

The pendency of former employee’s 
malicious prosecution action against 
railroad did not give employee author- 
ity to make experiments on railroad’s 
premises, but employee’s right to make 
observations of railroad’s premises im- 
posed a corresponding obligation to 
respect the reasonable rights of the 
railroad in its property, as respects 
admissibility of evidence of railroad’s 
refusal to permit experiments on cer- 
tain night.—Polk.v. Missouri-Kansas- 


Texas R. Co., 142 S.W.2d 1061. 
§ 184 
Iowa. In malicious prosecution ac- 


tion where defendant claimed that in- 
formation was filed on advice of coun- 
ty attorney, denying cross-examination 
of trial justice, to show that infor- 
mation was filed after consultation with 
eounty attorney was proper where 
consultation was between justice and 
county attorney and defendant did not 
claim that there would be proof of 
knowledge on defendant’s part of coun- 
ty attorney’s opinion, as expressed to 
Jusiiteackson vy. Miller, 295 N.W. 


§ 186 

Cal.App. In action by the purchas- 
ers.of a store for the loss of business 
standing credit, and good will allegedly 
resulting from the commencement of 
an unfounded action in claim and de- 
livery against purchasers, testimony 
by one of the purchasers regarding 
the cost prices of property lost by 
purchasers as bearing upon the meas- 
ure of damages was competent.—Brez- 


ee Vonk, ade Lopper Co... bye. 2d 
N.C. In action for malicious prose- 


ecution of plaintiff upon a warrant pro- 
cured by defendant charging plaintiff 
with crime of temporary larceny, 
plaintiff's evidence, that the fact that 
he had been indicted and charged with 
temporary larceny was generally 
known in communities where defend- 
ant lived and had his place of business, 
was admissible——Miller v. Greenwood, 
10 S.H.2d 708, 218 N.C. 146, 


§ 189 

D.C.N.C. Evidence established exist- 
ence of “probable cause” for institution 
of criminal prosecution of members of 
eopartnership for failure to exhibit 
their names at their principal place of 
business, and to file with clerk of 
county court the names of partners as 
required by South Carolina statute, so 
that even if bank was responsible for 
institution of prosecution, it could not 
be held liable for malicious prosecu- 
tion, where bank was in possession of 
undisputed facts, and attorneys, includ- 
ing county solicitor, in good faith ad- 
vised that facts within knowledge of 
bank constituted a violation of statute. 
Code 8.C.1932, §§ 7825, 7827, 7828.— 
Gardner v. Bank -of Pinehurst, 35 F. 
Supp. 727, 


_CalApp. In action for malicious 
prosecution, “probable cause” ig es- : 
tablished by proof that defendant con- bs 
sulted a lawyer in good faith, stated all 
facts to such lawyer, was advised that 
he had good cause of action, and 
honestly acted on such advice.—Citizens | 
State Bank of Long Beach vy. Hoffman, 
113-P)2d, 221, A 
In bank’s action for malicious prose-_ 
cution in filing action against it for — 
rental of bank building after expira- — 
tion of term and levying attachment ~ 
therein, testimony of defendant and his = 
attorney as to defendant’s disclosure — 
of all facts to attorney and attorney’s 
advice to commence such action and at- 
torney’s testimony that he advised de- 
fendant that holding over of bank’s 
sub-tenant made bank liable for renewal 
term and that witness used his own 
judgment in filing action and taking © 
subsequent steps therein established — 
“probable cause” for prosecuting actio 
—Citizens State Bank of Long Beach 
Hoffman, 113 P.2d 221. Se 
Cal.App. In action for malicious lev 
of attachment, evidence that attaching 
creditor acted in good faith upon the 
advice of counsel would warrant finding 
that there was probable cause for at- 
taching creditor’s action and suppo : 
a judgment denying recovery.—Merron — 


be Aiele Guarantee & Trust Co., 113 
Colo. Evidence in action for mal 


ous prosecution warranted finding that 
defendant did not act in good faith 
with reference to criminal proceedings 
and justified small verdict for exe 
plary damages to plaintiff—Smith 
Hensley, 109 P.2d 909. | mal : 

Fla. In action against associatio 
and individual defendants for mal. 
cious prosecution, false imprisonment 
and conspiracy, plaintiff failed to sus- 
tain burden put upon him by a plea 
of the association of proving that i 
dividual defendants had authority — 
act on behalf of association.—White v. 
Miami Home Milk. Producers Agss’n, 197 
So. 125, 148 Fla. 518. , f 


Fla. In action against association 
and individual defendants for malicious 
prosecution, plaintiff failed to esta 

lish malice and want of probable cause. 
—White v. Miami Home Milk Producers: 
Ass’n, 197 So. 125, 143 Fla. 518. He 


Ky. Evidence that surveyors 
surveyed boundary between plaintiff’s— 
and defendant’s Jands thought tha 
Jand from which plaintiff cut timber 
was within defendant’s boundary wa 
ranted conclusion that defendant had 
“probable cause’’ to believe that defend. 
ant owned such land and that plaintiff — 
was without color of title to it, and 
hence defendant was not liable to plain- : 
tiff for “malicious prosecution’? as re- — 
sult of defendant causing plaintiff, who 
was acquitted, to be indicted for felo- 
niously cutting and carrying away tim- — 
ber from land.—Wren vy. Cornelius, 144 | 
S.W.2d 814, 284 Ky. 350. hat 
N.M. In action for malicious prose- 
cution, where defendant signed com- 
plaint prepared by district attorney — 
charging plaintiff with theft of bull ~ 
owned by defendant, eévidence — 
failed to show that defendant know- — 
ingly gave false information or with- ~ 
held any helpful information upon — poe 
subject, so as to render defendant lia- 
ble for malicious prosecution.—Hughes 
bee Bruggen, 105 P.2d 494, 44 N.M. 

N.Y.City Ct. Evidence showed — that 
operators of an apartment hotel, which 
was not a hotel within statute relating 
to frauds on hotel keepers, charged 
lessee with a misdemeanor under stat- oa 
ute in the hope that, by pressing him, . ee 


they might bring him to pay his debt z 
to them and showed lack of probable 5 
cause and actual malice entitling les- | iv 
see to punitive damages for malicious { 
prosecution. Penal Law, § — ’ 
Cooper yv. Schirrmeister, 26 N.Y.S.2d 


668, 176 Mise. 474, ; 

N.C. In action for malicious prose- 
eution of plaintiff upon a warrant 
procured by defendant charging plain- 
tiff with crime of temporary larceny 
of automobile, where defendant had 
delivered automobile to plaintiff for 


~Co., 120 F.2d 500. 


§ 189 


trial, so that there was no asportation, 
and plaintiff had explained to defend- 
ant that plaintiff did not return auto- 
mobile because defendant’s place of 
business was closed, that automobile 
was wrecked the next day, and that 


plaintiff sought to notify defendant of 
’ the wreck, and plaintiff had offered to 


pay damages, evidence was insufficient 
to show probable cause within defend- 
ant’s knowledge at time of issuance 
of warrant, and trial court’s charge to 
jury on issue of probable cause was as 
favorable as defendant could demand. 
—Miller v. Greenwood, 10 S.E.2d 708, 
218 N.C. 146. 

Tex.Civ.App. In action to recover 
title and possession of furniture where- 
in defendant filed a cross-action, evi- 
dence was insufficient to justify award 
of damages to defendant resulting from 
loss of use of furniture resulting from 
the issuance of a writ of sequestra- 
tion, where defendant filed a replevy 
bond and was permitted to take pos- 
session of furniture—Murphy v. Bain, 
142 S.W.2d 598. 

In action to recover possession of 


household furniture wherein defendant 


filed a cross-action to recover damages 
allegedly resulting from malicious is- 
suance of a writ of sequestration 
against furniture, evidence was insuffi- 
cient to establish that defendant suf- 
fered damages ‘to his reputation and 
eredit as result of issuance of writ.— 
Murphy v. Bain, 142 S.W.2d_ 598. 

See Crawford v. Gardom [1940] 4 
Dom.L.R. 268. 
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§ aN 
C.C.A.Pa. In action for malicious 


_ prosecution against corporate owner of 


numerous department stores on ac- 


count of criminal proceedings institut- 


ed by local manager of store against 
employee for alleged theft of merchan- 
dise therefrom, evidence of manager’s 
authority to institute such proceedings 
so as to render corporate owner lia- 


ble was for jury, particularly in view 


of evidence that owner’s main office, 
knowing of ‘manager’s action almost 
from outset, made no objection there- 
to.—Hornin vy. Montgomery Ward & 


D.C.D.C. In private detective’s suit 
for malicious prosecution of proceeding 


before the police authorities resulting 


in refusal to renew detective’s license, 
evidence that defendants signed and 
swore to complaints which were made 


. the basis of recommendation for denial 


of the renewal of the detective’s license 
warranted submission to jury of the 
question whether defendants initiated 


_ the proceeding.—Pence v. Melvin, 38 F. 
_ Supp. 759. 


In private detective’s suit for mali- 
cious prosecution of proceeding before 
police authorities resulting in denial 
of detective’s application for renewal of 
his license, mental distress and injury 
to reputation were properly submitted 
to the jury, as an element of damages. 


_ —Pence v. Melvin, 38 F.Supp. 759. 


Fla. In action for malicious prose- 
cution, false imprisonment, and con- 
spiracy,. trial court properly directed 
verdict for defendants where it appear- 
ed that such verdict was the only one 
which could properly be reached and 
that any. other verdict would have to 
be set aside, and remarks made by 


- trial court in directing the verdict, all 


of which remarks applied to some as- 
pect of the litigation, were not im- 
roper.—White v. Miami Home Milk 
aogucers Ass’n, 197 So. 125, 143 Fla. 
518. 

Iowa. In action for damages alleged- 
ly caused by defendant maliciously 
and falsely causing an information to 
be filed before a justice of the peace 
accusing plaintiff of petit larceny, crim- 


’ inal proceedings having been dismissed 


after plaintiff was arrested, liability of 
defendant was for jury where plaintiff's 
evidence showed a prima facie case 


-and defendant’s evidence was not suf- 


ficient to establish an absolute defense. 
—Jackson y. Miller, 295 N.W. 178. 
N.C. In action for malicious prose- 
cution, evidence which tended to estab- 
lish the essential elements necessary 
for recovery in such an action was 


te 
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for jury.—Miller v. Greenwood, 10 S.H. 
2d 708, 218 N.C. 146. 

Pa.Com.Pl. Where, upon the trial of 
an action for malicious prosecution, it 
develops that plaintiff’s remedy, if any, 
was by an action for false arrest, a 
compulsory nonsuit must be entered.— 
Cowen vy. Kuich, 39 D. & C. 5380. 

S.C. In action to recover damages 
for alleged malicious and wrongful at- 
tachment of property, where the prop- 
erty attached consisted of carnival 
equipment, including merry-go-rounds, 
ferris wheels, and various other amuse- 
ment devices, whether constructive 
seizure without actual manucaption was 
sufficient to result in a valid levy was 
for the jury.—Hyde v. Southern Gro- 
cery Stores, 15 S.H.2d 353, 197 S.C. 263. 

The amount of damages to be award- 
ed for malicious and wrongful attach- 
ment is for the jury, and their ver- 
dict will not be set aside merely be- 
cause it is large or because reviewing 
court might have awarded less, since 
all that the court should do is to see 
that the jury approximates a sane es- 
timate, and does not exceed a ration- 
al appraisal_—Hyde v. Southern Gro- 
cery Stores, 15 S.H.2d 353, 197 S.C. 263. 

Tex.Civ.App. In suit for malicious 
prosecution based on criminal case in 
which plaintiff was indicted \by grand 
jury on felony charge of embezzling 
$325 belonging to defendant, evidence 
was sufficient to require submission of 
ease to jury.—Mosley v. Harkins, 147 
S.W.2d 309. 
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§ 1 

C.C.A.Pa. In action for malicious 
prosecution, evidence that criminal pro- 
ceedings against store employee, as 
accomplice of one apprehended while 
entering basement of store to remove 
merchandise concealed’ in coal bin, were 
instituted by store manager with 
knowledge that merchandise had been 
thus concealed during employee’s vaca- 
tion, when employee, who had no key, 
did not have free access to store, to- 
gether with evidence of employee’s loy- 
alty for three years and that manager 
by threats had coerced witness to tes- 
tify against employee in criminal pro- 
ceedings warranted submission of 
question of probable cause and malice. 
—Hornin v. Montgomery Ward & Co., 
120 F.2d 500. 

D.C.D.C. In private detective’s suit 
for malicious prosecution of proceeding 
before police authorities resulting in de- 
nial of detective’s application for re- 
newal of his license, conflicting evidence 
as to whether defendants had probable 
cause for complaint to police authori- 
ties charging that detective misrepre- 
sented himself as a member of police 
department raised an issue of fact for 
te jury.—Pence v. Melvin, 38 F.Supp. 


Del.Super. In action for malicious 
prosecution, where plaintiff introduced 
no evidence to sustain his burden of 
showing want of probable _ cause 
for institution of prosecution and there 
was prima facie evidence of existence 
of such cause by proof of municipal 
court’s action in holding defendant in 
bail to await grand jury’s action and 
grand jury’s presentation of true bill 
against him, court must grant defend- 
ant a nonsuit.—Stidham v. Diamond 
State Brewery, 21 A.2d 283. 

In action for malicious prosecution, 
determination of what facts constitute 
probable cause for institution of prose- 
cution is question of law.—Stidham v. 
Diamond State Brewery, 21 A.2d 283. 


_Ga.App. In malicious prosecution ac- 
tion, whether circumstances alleged to 
show probable cause existed is for 
the jury but whether such cireum- 
stances amount to probable cause is 
for the court. Code 1933, § 105-801.— 
Price v. Cobb, 11 S.E.2d 822, 63 Ga. 
App. 694, 

_Mich. In malicious prosecution ac- 
tion, when facts are undisputed, ques- 
tion of probable cause is a “question 
of law” to be determined by the court, 
—Baker v. Barach, 297 N.W. 472, 297 
Mich. 219. , 

N.J. Although the question of prob- 
able cause in malicious prosecution ac- 
tion is passed upon by court when 


there is no contradiction in facts, 


is left to jury with instructions when 


there is contradiction —Dombroski.v. 
Metropolitan Life Ins, Co., 19 A.2d 678, 
126 N.J.L. 545, affirming 12 A.2d 372, 
18 N.J.Mise. 240, reargument denied 20: 
A.2d 441, 126 N.J.L. 545. ules 

In malicious prosecution action, 
whether defendants’ conduct was pur- 
suant to advice of counsel properly 
sought and given was for jury under 
conflicting evidence as to whether rele- 
vant and material facts within defend- 
ants’ knowledge were presented to 
counsel in seeking advice as_to laying 
of complaint.—Dombroski v. Metropoli- 
tan Life Ins. Co., 19 A.2d 678, 126 N.J. 
L. 545, affirming 12 A.2d 372, 18 N.J. 
Mise. 240, reargument denied 20 A.26é 
441, 126 NJ.L. 545. 

N.M. In malicious prosecution ac- 
tion, what facts or circumstances 
amount to probable cause is question 
of law.—Hughes v. Van Bruggen, 105 
P.2d 494, 44 N.M. 534. 

S.C: In action, for malicious and 
wrongful attachment, where attachment 
defendant was not indebted to attach- 
ing creditor in any sum, and it was 
admitted that attaching creditor knew 
that the debt sued on was the individ- 
ual obligation of another, question of 
malice and probable cause was prop- 
erly left to the jury.—Hyde v. South- 
ern Grocery Stores, 15 S..2d 353, 197 
S.C. 263. 
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C.C.A.Pa. In action for malicious 
prosecution, evidence that criminal pro- 
ceedings against store employee, as ac- 
complice of one apprehended while en- 
tering basement of store to remove 
merchandise concealed in coal bin, were 
instituted by store manager with 
knowledge that merchandise had been 


thus concealed during employee’s vaca- — 


tion, when employee, who had no key, 
did not have free access to store, to- 
gether with evidence of employee’s loy- 
alty for three years and that manager 
by threats had coerced witness to tes- 
tify against employee in criminal pro- 
ceedings warranted submission of ques- 
tion of probable cause and malice.— 
Hornin vy. Montgomery Ward & Co., 
120 F.2d 500. 

S.C. In action for malicious and 
wrongful attachment, where attachment 
defendant was not indebted to attach- 
ing creditor in any sum, and it was 
admitted that attaching creditor knew 
that the debt sued on was the individ- 
ual obligation of another, question of 
malice and probable cause was prop- 
erly left to the jury,—Hyde v. South- 
ern aa Stores, 15 S.E.2d 353, 197 


§ 198 ‘ 

Ark. In action for malicious prose- 
cution defended on ground of reliance 
on advice of deputy prosecuting at- 
torney, whether defendant fairly and 
fully communicated to attorney the 
facts within his knowledge, used rea- 
sonable diligence to ascertain the 
truth, and acted in good faith upon 
attorney’s advice, was for jury.—Old- 
ham vy. Smith, 147 S.W.2d 361. 


§ 201 
Ga.App. In taxicab driver’s action 
to recover for alleged malicious prose- 
cution by common carrier and its em- 
ployee who allegedly procured driver’s 
arrest for transporting passengers out- 
side city limits, it was proper for trial 
court to charge jury with reference to 
provisions of motor vehicle law and 
what constituted a violation thereof. 
AS apes: ss genes (3), oP heen 
—Selph vy. Georgia Stages, 1 H.2d 
209, 62 Ga.App. 887. 
__§ 204 
N.J. In malicious prosecution action, 
a charge in effect that if jury found 
that criminal charge brought against 
plaintiff by defendants was false, jury 
might feel justified in drawing an in- 
ference of want of probable cause, and 
malice on part of defendants, was prop- 
er.—Dombroski_ v. Metropolitan Life 
Ins. Co., 19 A.2d 678, 126 N.J.L. 545, 
affirming 12 A.2d 372, 18 N.J.Mise. 240 
reargument denied 20 A.2d 441, 126 
Nae 545. 


An instruction that plaintiff had 
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sonable grounds for suspicion, support- 
ed by circumstances sufficiently strong 
to warrant ordinarily prudent person in 


believing that accused was guilty, that 
malice would be presumed from want of 
probable cause, and that defendants 
were entitled to verdict if jury conclud- 
ed that there was reasonable or prob- 
able cause for prosecution, was not er- 
roneous.—Dombroski y. Metropolitan 
Life Ins. Co., 20. A.2d 441, 126 N.J.L. 
545, denying reargument 19 A.2d 678, 
affirming 12-A.2d 372, 18 N.J.Misc. 240. 

N.C. In action for malicious prose- 
cution of plaintiff upon a warrant pro- 
cured by defendant charging plaintiff 
with crime of temporary larceny of 
automobile, where defendant had de- 


livered automobile to plaintiff for trial, 


so that there was no asportation, an 


. plaintiff had explained to defendant 


that plaintiff did not return automobile 
because defendant’s place of business 
‘was closed, that automobile was wreck- 
ed the next day, and that plaintiff 
sought to notify defendant of the 
wreck, and plaintiff had offered to pay 
damages, evidence was insufficient to 
show probable cause within defend- 
ant’s knowledge at time of issuance of 
warrant, and trial court’s charge to 
jury on issue of probable cause was as 
favorable as defendant could demand. 
—Miller vy. Greenwood, 10 8.H.2d 708, 
218 N.C. 146. 
§ 206 


N.J. In malicious prosecution action, 
a charge that advice of an attorney 
will not protect party who consulted 
attorney unless all of material facts 
within his knowledge are fully and 
truthfully stated to attorney was prop- 
er.—Dombroski v. Metropolitan Life 
Ins. Co., 19 A.2d 678, 126 N.J.L. 545, 
affirming 12 A.2d 372, 18 N.J.Misc. 
240, reargument denied 20 A.2d 441, 
126 N.J.L. 545. 

In malicious prosecution action a 
charge that if in seeking advice of 
eounsel defendants stated any material 
facts or circumstances falsely, advice 
of counsel was no defense to the ac- 
tion, was not erroneous as misleading 
jury, word ‘false’ in its juristic use 
implying something more than a mere 
untruth, and adverb “falsely” being 
defined as in a false manner, errone- 
ously, not truly, Pern aiouele, or treach- 
erously.—Dombroski  v. etropolitan 
Life Ins. Co., 19 A.2d 678, 126 N.J.L. 
545, affirming 12 A.2d 372, 18 N,J.Misc. 
240 reargument denied 20 A.2d 441, 
126 N.J.L. 5465. : 

§ 207 

N.J. In malicious prosecution action, 
a charge in effect that if jury found 
that criminal charge brought against 
plaintiff by defendants was false, jury 
might feel justified in drawing an in- 
ference of want of probable cause, and 
malice on part of defendants, was 
proper.—Dombroski v. Metropolitan 
Life Ins. Co., 19 A.2d 678, 126 N.J.L. 
545, affirming 12 A.2d 372, 18 N.J.Misc. 
240, reargument denied 20 A.2d 441, 


126 NJ.L. 545. 


/N.J. An instruction that plaintiff had 
burden of proving want of probable 
cause and malice by preponderance of 
greater weight of credible evidence, that 
reasonable or probable cause meant rea- 
sonable grounds for suspicion, sup- 
ported by circumstances sufficiently 
strong to warrant ordinarily prudent 
person in believing that accused was 
guilty, that malice would be presumed 
from want of probable cause, and that 
defendants were entitled to verdict if 
jury concluded that there was reason- 
able or probable cause for prosecution, 
was not erroneous.—Dombroski v. Met- 
ropolitan Life Ins. Co., 20 A.2d 441, 126 
N.J.L. 545, denying reargument 19 A. 
2d 678, affirming 12 A.2d 372, 18 N.J. 
Misc. 240. 

N.C. In action for malicious prose- 
eution, trial court’s definitions of legal 
malice, required to support an award 
of compensatory damages, were not er- 
roneous.—Miller v. Greenwood, 10 S. 
H.2d ‘708, 218 N.C. 146. 


Cal.App. Court’s finding, in suit for 
malicious levy of attachment, that none 
of defendants caused attachment to be 
levied with any malicious intent. or 
acted maliciously or illegally or without 
probable cause, was sufficient to support 
a judgment for defendant.—Merron v. 
ie Guarantee & Trust,Co., 113 P.2d 
° \ 
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§ 1 

C.C.A.Mo. The allowance of manda- 
mus is controlled by equitable princi- 
ples.—Drainage Dist. No. 4 of Dunklin 
County, Mo., v. Murphy, 119 F.2d 390. 

The rule that the allowance of man- 
damus is governed by “equitable prin- 
ciples’”” does not mean that all of the 
maxims, procedure, and practice in eq- 
uity are imported into mandamus pro- 
ceedings, but that mandamus issues to 
prevent instead of to promote injustice. 
—Drainage. Dist. No. of Dunklin 
County, Mo., v. Murphy, 119 F.2d 390. 

Ga. The writ of ‘‘mandamus’” is com- 
mon-law writ, with which equity has 
nothing to do.—Board of Education of 
een County vy. Fowler, 14 S.H.2d 

Ga. “Mandamus” is a common law 
writ, not an equitable remedy.—Wood 
v. City Board of Plumbing Examiners, 
15 S.H.2d 486. 

Mass. A petition for writ of manda- 
mus is a proceeding at law.—Amory v. 
Kelley, 34 N.E.2d 507, 309 Mass. 162. 

N.Y.Sup. The Civil Practice Act 
abolishing certiorari, mandamus and 
prohibition and providing method of 
review does not limit or extend the 
relief previously granted by mandamus, 
certiorari and prohibition and the only 
change that was sought was unifica- 
tion of the proceedings by which such 
relief could be obtained and a codifi- 
cation of the existing substantive law. 
Civil Practice Act, §§ 1283-1285.—Bar- 
ber v. Richardson, 26 N.Y.S.2d 963, 176 
Mise. 210. 

Okl. “Mandamus” is a special pro- 
eeeding and a discretionary writ which 
lies to compel performance of a plain 
legal duty only.—Board of Education 
na err of Duncan v. Johnston, 115 P. 
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Cal. A writ of “mandamus” is used’ 
not only to compel administrative ac- 
tion which is refused in violation of 
law, but also to annul or restrain ad- 
ministrative action already taken in 
violation of law. Code Civ.Proc. §§ 
1084-1097.—Bodinson Mfg. Co. v. Cali- 
fornia Hmployment Commission, 109 P. 
2d 935, prior opinion 101 P.2d 165. 

Cal. A writ of mandate will be 
granted only where necessary to protect 
a substantial right and only when it is 
shown: that some substantial damage 
will be suffered by the petitioner if the 
writ is denied. Const. art. 11, § 8.— 
Ault vy. Council of City of San Rafael, 
110 P.2d 379. 

Cal.App. The remedy of mandamus 
being of equitable nature, presupposing 
a wrong to be redressed and a right to 
be restored, principles of equity are 
frequently resorted to in determining 
whether the writ should issue. 
Camino Land Corporation vy. Board of 
Sup’rs of Tehama County, 110 P.2d 
1076. 

Iu. The writ of “mandamus” is a 
summary writ issued from a court of 
competent jurisdiction commanding the 
officer to whom it is addressed to per- 
form some public duty which the re- 
lator is entitled of right to have per- 
formed and which the party owing the 
duty hag failed to perform, and one 
who petitions for a writ must show 
that he has a clear right to the relief 
which is demanded.—People ex rel. 
Heydenreich vy, Lyons, 30 N.H.2d 46, 
374 Ill. 557. 

Il.App. Mandamus was a “common 
law writ’’, but courts have exercised 


. prohibition for review of determination > 


x) 
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No. 62, Franklin County, 
1008, 309 Tll.App. 242. 
Iowa, “Mandamus” is a coercive — 
remedy to compel the performance of a 
duty commanded by law. Code.1939, § — a 
12440,—Pierce v. Green, 294 N.W. 237. — 
Miss. “Mandamus” is strictly a legal 
remedy and is a remedy to compel ac- 
tion, while “injunction” is solely equita- 
ble and is a remedy to prevent action. — 
—Madison County y. Mississippi State 
Highway Commission, 198 So. 284. 
Mont. A writ of “mandamus” is an © 
extraordinary writ that should never 
be used by a court to effectuate am in- 
justice, but only to prevent a failure © 
of justice.—State ex rel. Central Auxil- 
nee Corporation vy. Rorabeck, 108 P.2d 
N.Y. The provision of the Civil — 
Practice Act abolishing classifications 
and writs and orders of certiorari, 
mandamus, and prohibition, does no ‘ 
destroy any right to relief previously 
available by certiorari, mandamus, or 
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made by public body or officer or for — 
annulment of an official act not per-— 
formed in accordance with law or to 
compel performance of a duty specifi 
ally enjoined by law. Civil Practice 
Act, § 1283.—Newbrand v. City of Yo 
kers, 33 N.W.2d 75, 285 N.Y. 164, mo 
ifying 21 N.Y.S.2d 70, 259 App.Di 
1089, motion denied 31 N.E.2d 204, 284 
Neen 78 ; vie 
The primary purpose of provisions of — 
Civil Practice Act relating to a proceed-— 
ing against a body or officer was to 
wipe out technical distinctions which 
had been a snare for suitors approach- 
ing the court for relief and which at 
times hampered the court in granting 7 
relief for proven grievances, and under 
the new provisions, when a suitor 
shows a right to some relief, the court — 
grants the relief to which he is enti- 
tled unrestricted by the form of pro- 
ceedings brought by the suitor. Civil, | 
Practice Act, § 1283 et seq—Newbrand 
v. City of Yonkers, 33 N.H.2d 75, 285 
N.Y. 164, modifying 21 N.Y.S.2d 70, 
259 App.Div. 1089, motion denied 31 
N.B.2d 204, 284 N.Y. 737. road aris 
Under proyisions of Civil Practice Act 
relating to proceeding against a body _ 
or officer, the same grievances may be ~ 
brought before the court for redress as 
before enactment of such provision, and 
the same relief may be granted and in 
general the questions of law and fact — 
which the court must determine remain 
the same, and only hampering restric- 
tions and technicalities have been re- 
moved. Civil Practice Act, § 1283 et 
seq.—Newbrand y. City of Yonkers, 33 
N.H.2d 75, 285 N.Y. 164, modifying 21 x 
N.Y.8.2d 70, 259 App.Div. 1089, motion — 
denied 31 N.H.2d 204, 284 N.Y. 737. oe.) 
N.Y.Sup. “Mandamus,” ag a remedy, : 
is purely statutory and its function is = 
to compel the doing of an act by a Bi 
public officer or body, where the act is — 
required by law to be performed.— 
People ex rel. Reisinger v. Canavan, 22 — 
N.Y.S.2d 359. rey 
N.Y.Sup. The Civil Practice Act 
provisions relating to proceedings ; 
against a body or officer were intended 
to obviate the errors and confusion 
which existed between the remedies of 
certiorari and mandamus. Civil Prac- 
tice Act, § 1283. et seq.—Quinn v. 
Bar catee, 22 N.Y.S.2d 546, 174 Mise. 


N.Y.Sup. “Mandamus” is an extra- 
ordinary legal remedy and can only 
issue to enforce a clear legal right, and 
even after such right has been estab- 
lished, the court must determine wheth- 
er in the exercise of a sound discretion 
it should grant or withhold the order. 
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Soe vy. Maloy, 24 N.Y.S8.2d 
Ohio. “Mandamus” is a writ com- 


manding the performance of an act 
which the law specially enjoins as a 
duty resulting from an office, trust, or 2 
station.—State ex rel. Apple v. Pence, : 
31 N.H.2d 841, 187 Ohio St. 569. 

8.0. The purpose of a “writ of man- 


§ 3 

7 damus” is to enforce performance of a 
. legal duty.—Parker v. Brown, 10 S.E. 
, 2d 625; 195 S.C. ‘35. 

ty Tex.Ciy.App. Respondents could not 
Waive any necessary element of relator’s 
right to writ of mandamus.—Sartin v. 
Hudson, 143 S.W.2d 817. 

The writ of mandamus is an extraor- 
dinary remedy and is recognized by 
Texas courts.—Sartin vy. Hudson, 143 
S.W.2d 817. 

Wash. Mandamus action commenced 
against county and county officials to 
collect for services rendered by plaintiff 
and assignors as election officials over 
the sum they had already received, be- 
ing for purpose of setting aside con- 
tracts voluntarily entered into and exe- 

euted according to their tenor, was 
equitable in its nature.—Johnston v. 
Schlarb, 110 P.2d 190. 

Wash. A proceeding for a writ of 
mandate is but another form of “civil 
action” and is governed by the rule 
that the successful litigant may recover 
only such counsel fees as the statute or 
-agreement of the parties provides shall 
be taxed as costs in the action. Rem. 
Rev.Stat. § 481.—State ex rel. Macri v. 
City of Bremerton, 111 P.2d 612. 


§ 6 
Del.Super. “Mauagamus” is a_ legal 
remedy for a legal right, and interest 
‘sought to be secured or enforced by 
mandamus must be a clear legal right 
’ existing in the relator at the time of 
the application.—State ex rel. Crowder 
vy. Sperry Corporation, 15 A.2d 661. 
Miss. Though the writ of mandamus 
is a remedy at law, the right to relief 
is governed by equitable principles, and 
the court will not use that extraordi- 
nary process in aid of the petitioner un- 
less it clearly appears that it would be 
equitable to do so.—Morris v. Robert- 
son, 198 So. 290. 


§ 7 
Ariz. “Mandamus” igs an extraordi- 
mary and expeditious legal remedy 
_ which proceeds on the assumption that 
the applicant has an immediate and 
complete legal right to the thing de- 
pee ded sar ahem vy. Moore, 105 P.2d 

Mo.App. The remedy by ‘“manda- 
mus” is reserved for extraordinary 
_ emergencies, is not a writ of right, 
but is only to be issued when the 
right to be enforced is clear, and will 
not issue if there is any other remedy. 
-  —State ex rel. Cook v. Kelly, 142 S.W. 
me 2dv 1091. 

-Tex.Civ.App. Respondents could not 
Waive any necessary element of relator’s 
right to writ of mandamus.—Sartin v. 
Hudson, 143 S:W.2d 817. 


The writ of mandamus is an extraor- 
/ dinary remedy and is recognized by 
Texas courts.—Sartin v. Hudson, 143 
$.W.2d 817. 


8s 

N.C. Under North Carolina practice 
“mandamus” is put to statutory uses 
and both by custom and authority has 
been deprived of much of its common 
_ law character and the writ is no 
longer as at common law a high pre- 
rogative writ and the court has no dis- 
eretion to refuse it when it is sought to 
enforce a clear legal right to which 
mandamus is appropriate. C.S. § 867, 
as amended by Pub.Laws 1933, ¢. 349. 
—Dry vy. Board of Drainage Com’rs of 
Cabarrus County Drainage Dist. No. 6, 
11 S.E.2d 1438, 218 N.C. 356. 


§ 16 

C.C.A.Mo. The remedy of mandamus 
is discretionary and in the exercise of 
such discretion, mandamus will not is- 
sue to promote a wrong, nor to require 
an act by one who has no power to per- 
form it.—Drainage Dist. No. 4 of Dunk- 
sty County, Mo., v. Murphy, 119 F.2d 
90 


Cal. The granting of a writ of man- 
date is discretionary.—Ault vy. Council 
‘ of City of San Rafael, 110 P.2d 379. 
: Cal.App. A writ of mandate is not 
§ always a writ of right and when it is 
# applied for there must be a clear case 

to compel the performance of an act 
which the law specially enjoins as a 
' duty resulting from an office, trust or 
: station. Code Civ.Proc. § 
kins vy. Raub, 105 P.2d 625. 


1085.—Be- 
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Cal.App. The issuance of writ of | 
187 Ohio St. 569. 


mandamus is not altogether a matter 
of right, but involves consideration of 
its effect in promoting justice, so that 
granting or refusal thereof lies, to con- 
siderable extent, within sound judicial 
discretion of court to which applica- 
tion is made.—E] Camino Land Corpo- 
ration vy. Board of Sup’rs of Tehama 
County, 110 P.2d 1076. 

App.D.C. Relief in the nature of 
mandamus is not granted as of right 
and may be refused for reasons com- 
parable to those which would lead a 
court of equity in exercise of a sound 
discretion, to withhold its protection of 
an undoubted legal right and relief 
should not be granted unless case is 
clear and reason compelling. Federal 
Rules of Civil Procedure, rule 81(b), 28 
U.S.C.A. following section 723c.—U. S. 
ex rel. Jump v. Ickes, 117 F.2d 769. 

Fla. A writ of “mandamus” is not 
a writ of right, but will either be 
issued or denied in the court’s sound 
discretion.—State ex rel. Davis v. Buck- 
els, 3 So.2d 170. 

Ill, One seeking a writ of mandamus 
must show a clear right to the writ, 
and where serious consequences will re- 
sult the court may exercise discretion 
in granting or refusing it.—Stockholm 
v. Daly, 29 N.B.2d 1010, 374 Ill. 441. 


Iu.App. Courts have some measure 
of discretion in awarding mandamus to 
require levies of taxes and the writ 
should not issue when it will impose an 
unnecessarily oppressive burden,— 
People ex rel. Bradford Nat. Bank of 
Greenville v. School Directors of Dist, 
No. 62, Franklin County, 32 N.E.2d 
1008, 309 IllLApp. 242. 

The discretion of court in granting 
or refusing a writ of mandamus is ex- 
ercised with a view to all existing 
facts and with due regard to the con- 
sequences which may result.—People 
ex rel. Bradford Nat. Bank of Green- 
ville v. School Directors of Dist. No. 
62, Franklin County, 32 N.H.2d 1008, 
309 IllApp. 242. 

The discretion of court in refusing 
to grant a writ of mandamus may not 
be exercised arbitrarily where a plain- 
tiff shows a clear legal right to its is- 
suance.—People ex rel. Bradford Nat. 
Bank of Greenville v. School Directors 
of Dist. No. 62, Franklin County, 32 
N.H.2d 1008, 309 Ill. App. 242. 

Mich. The writ of mandamus is one 
of grace.—Oakland County vy. Brown, 
296 N.W. 292, 296 Mich. 368. 


Mo.App. The remedy by “manda- 
mus” is reserved for extraordinary 
emergencies, is not a writ of right, 
but is only to be issued when the 
right to be enforced is clear, and will 
not issue if there is any other remedy. 
—State ex rel. Cook v. Kelly, 142 S, 
W.2d 1091. 


N.Y.App.Div. The remedy of manda- 
mus is not demandable as a matter of 
right and when such a remedy is 
sought a clear and unquestioned right 
must be presented or the writ will not 
issue.—Dictaphone Corporation y. O’- 
Ley 29 N.Y.S.2d 352, 262 App.Div. 
359. 

N.Y.Sup. ‘Mandamus’ is an extra- 
ordinary legal remedy and can only 
issue to enforce a clear legal right, and 
even after such right has been estab- 
lished, the court must determine wheth- 
er in the exercise of a sound discre- 
tion it should grant or withhold the 
order.—MacCulloch y. Maloy, 24 N.Y.S. 
2d 526. 

N.C. Under North Carolina practice 
“mandamus” is put to statutory uses 
and both by custom and authority hag 
been deprived of much of its common 
law character and the writ is no longer 
as at common law a high prerogative 
writ and the court has no discretion to 
refuse it when it is sought to enforce 
a clear legal right to which mandamus 
is appropriate. C.S. § 867, as amended 
by Pub.Laws 1933, ec. 349.—Dry v. 
Board of Drainage Com’rs of Cabarrus 
County, Drainage Dist. No. 6, 11 8.0.2d 
148, 218 N.C. 356. 

Ohio. The writ of mandamus is not 
demandable as a matter of right and 
only issues when',the relator makes 
a clear case for its application.—State 


le ete 1 
ear ae 


aber 


nee, 31 N.B.2 


Mandamus will not be awarded in all 
cases even when a prima facie right to 
relicf is shown, but regard will be had 
to exigency which calls for the exercise 
of such discretion, the nature and ex- 
tent of the wrong or injury which 
would follow a refusal of the writ, 
and other facts which have a_ bear- 
ing on the particular case.—State ex 
rel, Apple vy. Pence, 31 N.H.2d 841, 
137 Ohio St. 569. 

Okl. “Mandamus” is a special pro- 
ceeding and a discretionary writ which 
lies to compel performance of a plain 
legal duty only.—Board of Education 
of City of Duncan v. Johnston, 115 P. 
2d 132. 

Pa. “Mandamus” is not a remedy of 
absolute right, but extraordinary writ, 
discretionary with court, and can be 
obtained only when relator has a clear 
legal. right and defendant a positive 
duty and there is no other adequate, 
specific, or appropriate remedy.—Ange- 
lotti v. Borough of Rankin, 19 A.2d | 
398, 341 Pa. 320. 7 

Pa.Com.Pl. A writ of mandamus is 
an extraordinary writ, and is not a 
remedy of absolute right. Its issuance 
is a matter lying within the discretion 
sath Court.—Bear v. Haas, 50 Dauph. 


Peay ey 
ex rel. Apple v. .. 
Be: 


7 


Tenn. The granting of mandamus, 
even where the right thereto is clear, 
lies in sound discretion of the court, 
and exercise of this discretion will 
not be controlled by mandamus.—State 
ex rel. Chanaberry v. Stooksbury, 145 
S.W.2d 775. sacl 


§ 

Cal.App. The court is not bound to 
allow writ of mandamus merely be- 
cause applicant therefor shows a clear 
legal right, for which mandamus is 
appropriate remedy, though applicant 
would otherwise be without remedy, 
but may deny writ, even under such 
circumstances, if public would be in- 
juriously affected by its issuance, if it 
would operate inequitably on defend- 
ant, be nugatory or unavailing, or in- 
juriously affect third persons’ rights, 
or if there has been laches in seeking 
remedy.—E1 Camino Land Corporation 
v. Board of Sup’rs of Tehama County, 
110 P.2d 1076. 


Colo. Mandamus will not issue where 
it would be unavailing or where no 
benefit will result to an applicant.— 
Fairall v. Redmon, 110 P.2d 247. 

Mich. Where witness before judge 
investigated criminal law violations 
was adjudged guilty of contempt and 
served jail sentence imposed without 
applying for leave to appeal, or for 
stay of proceedings, or for the fixing 
of a bond for his release from custody, 
contempt proceedings after witness had 
served his sentence involved a ‘moot 
question,” and original writ of manda- 
mus would not issue to compel the 
settling of a concise statement incident 
to. witness’ application for leave to ap- 
peal made several days after termina- 
tion of witness’ sentence. Comp.Laws 
1929, §§ 17217, 17218—McCarthy v. 
Wayne County Circuit Judge, 293 N. 
W. 683, 294 Mich. 368. 


Ohio. A writ of mandamus will nev 
be granted in cases where, if issued, it 
would prove unavailing.—State ex rel. 
Apple v. Pence, 31 N.H.2d 841, 137 Ohio 
St. 569. { 

A writ of mandamus will not be al- 
lowed unless the act of duty, enforce- 
ment of which is sought, is legally 
possible at the time.—State ex rel. Ap- 
ple v. Pence, 31 N.H.2d 841, 137 Ohio 
SbL56 93 y 

W.Va. The eligibility of law student 
who was not admitted to practice of 
law at time of Democratic primary, to 
be candidate: for office of prosecuting 
attorney, was a ‘‘moot question’’, where 
student had become a regularly li- 
censed attorney prior to election.—State 
ex rel, Clayton v. Neal, 11 8.1.2d 109. 

§ 27 ; 

C.C.A.Mo. The remedy of mandamus - 
is discretionary and in the exercise of 
such discretion, mandamus will not is- 
sue to promote a wrong, nor to re- q 
quire an act by one who has no power 


a will produce an injury to the public 
which outweighs the individual right 
of the complainant to have the relief 


' feeraorair ‘ary ehiet hes manda- 
will not be granted in cases 
here it plainly appears that, although 
e complaining party may be ordi- 
narily entitled to it, the granting of 


such relief in the particular ease will 


result in confusion and disorder, and 


he seeks.—State ex rel. Ball v. Robin- 
son, 1 So.2d 621, 

Ohio. The fact that the granting of 
mandamus will require a city to incur 
expense in carrying out some_ public 
duty is no defense to an action for 
mandamus.—State ex rel. Strain v. 
eet 34 N.H.2d 219, 138 Ohio St. 

Tex.Civ.App. Although remedy by 
mandamus is not equitable but strictly 
legal, by analogy to principles prevail- 
ing in courts of equity, a relator in 


mandamus proceeding must come into 


court with clean hands,—Antoine v. 
Andrews, 150 S.W.2d 298. 


§ Sl 

Cal. Where board of directors of 
city of Pasadena denied application for 
a variance, decision did not take away 
a property right but merely refused to 
grant a favor, and mandamus would 
not lie to review the decision denying 
a variance, since, if applicant’s con- 
stitutional rights were invaded, appro- 
priate remedy was open to him.— 
Rubin v. Board of Directors of City of 
preedea 104 P.2d 1041, superseding 
97 P.2d 485. 

Iowa. Under the statute, the “oth- 
er’? remedy which supplants mandamus 


must be plain, speedy, and adequate, 


and, if the remedy is not equally con- 


~ venient and efficacious, court will grant 


the writ of mandamus. Code 1939, 
12446.—Pierce v. Green, 294 N.W. 237. 

The remedy which will supersede 
mandamus must be one competent to 
afford relief upon very subject matter 
in question, and which is equally con- 
venient, beneficial, and effective, and 
generally remedy must be such as will 
enforce the right or compel the per- 
formance of the particular duty in 
question. Code 1939, § 12446.—Pierce 
v. Green, 294 N.W. 237. 

Mass. The extraordinary remedy of 
mandamus cannot be invoked, where 
another appropriate and effectual rem- 
edy is available-—Tranfaglia v. Build- 
ing Commissioner of Winchester, 28 
N.EB.2d 537. 


The remedy by ‘manda- 
is reserved for extraordinary 
emergencies, is not a writ of right, 
but is only to be issued when the right 
to be enforced is clear,: and will not 
issue if there is any other remedy.— 
ane ex rel. Cook v. Kelly, 142 S.W.2d 


Mont. Mandamus will not lie where 
there is a plain, speedy and adequate 
remedy in the ordinary course of law. 
Rev.Codes 1935, § 9849.—State ex rel. 
McDonnell v. Musburger, 111 P.2d 
1038, 111 Mont. 579. 


N.Y.Sup. An expelled trade union 
member could not maintain action for 
his reinstatement where he had not ex- 
hausted remedies provided by constitu- 
tion, laws and rules of the union.—Har- 
mon v. Matthews, 27 N.Y.S.2d 656. 


Ohio App. Where a_ division of a 
school district has been made by the 
tribunal empowered by law to make it, 
the legal duty devolves on the school 


' board to comply therewith, and, on its 


refusal, mandamus is not only an ap- 
propriate remedy, but is the only ade- 
quate one, Gen.Code, § 12283.—State 
ex rel. Board of Iiducation of Van Bur- 
en Tp. Rural School Dist. v. Board of 
Education of Oakwood City School 
Dist., Montgomery Boe 29 N.E.2d 
878, 65 Ohio App. 273. 

Ohio App. The writ of mandamus 
cannot be used as a substitute for an 
action to recover compensation under 
a contract of employment or to declare 
the right thereto. Gen.Code §§ 12283, 
12287.—State ex rel. Melvin v. Board 


ue Ohio App. 


io App. 330. 

Where a penol board, act- 
ing in good faith and upona reasonable 
basis of fact, concluded that there 
was no binding contract for the reem- 
ployment of superintendent of schools, 
the law provided superintendent a rem- 
edy in the ordinary course in which the 
dispute might be decided and the ap- 
propriate relief granted, and hence a 
suit in mandamus to compel the board 
to recognize the former superintendent 
as being still the superintendent of 
schools would not lie. Gen.Code §§ 
12283, 12287.—State ex rel. Melyin v. 
Board of Hducation of City of St. 
Roe: 34 N.W.2d 285, 67 Ohio App. 


Pa. “Mandamus” is not a remedy of 
absolute right, but extraordinary writ, 
discretionary with court, and can be 
obtained only when relator has a clear 
legal right and defendant a positive 
duty and there is no other adequate, 
specific, or appropriate remedy.—Ange- 
lotti v. Borough of Rankin, 19 A.2d 
398, 341 Pa. 320. 

Pa. One performing engineering serv- 
ices under contract with borough was 
not entitled to writ of mandamus com- 
pelling borough to pay him balance 
due for such services, as he had ade- 
quate remedy at law and borough 
owed him no such clear, ministerial, 
nondiscretionary, legal duty as would 
warrant issuance of such writ.—Ange- 
lotti v. Borough of Rankin, 19 A.2d 
398,, 341 Pa. 320. 


Pa.Com.P]. Where there is no appeal 
provided by statute, in a case where an 
administrative board refuses to act, and 
the error or illegality, if any, may be 
eorrected by affirmative action, manda- 
mus is the proper remedy. Where, 
however, there is an illegal or unconsti- 
tutional action which should be pre- 
vented, the forum is in equity. In the 
instant case, the petitioners had a li- 
cense, the renewal of which was re- 
fused, and if that refusal was illegal, 
it may be readily and effectually cor- 
rected in an affirmative mandamus pro- 
ceeding.—Soble v.. State Board of 
Pharmacy, 49 Dauph. 145. 


s.c. A county treasurer’s duty to 
issue executions for delinquent taxes 
is a ‘ministerial duty,’’ but, before 
one can compel treasurer by manda- 
mus to issue executions, applicant for 
mandamus must show that he has a 
legal right for the writ, and that he 
has no other and _ sufficient remedy. 
Code 1932, §§ 2830, 2855, 2868, 3045, 
3054; Joint Resolution, March 31, 1934, 
38 St. at Large, p. 2253. —Parker v. 
Brown, 10 8.H.2d Bo57 195 °S:C. 35: 


The object of writ of “‘manda- 
mus” is to enforce performance of 
duty where relator has no other ade- 
quate means of redress, and officer has 
violated his duty in not performing 
the act sought to be required of him. 
—City of Galveston v. Mann, 143 S.W. 
2d 1028. 

Tex.Civ.App. An “adequate remedy” 
whicn will prevent resort to mandamus 
must be plain, accurate, certain, 
speedy, specific, and appropriate to the 
particular circumstances, and must also 
be equally as convenient, beneficial, 
and effective as the remedy by manda- 
mus.-—Simpson v. Williams Rural High 
School Dist., 153 S.W.2d 852 


Tex.Civ.App. Where trustees of ru- 
ral high school district by an order 
acknowledged the validity of a hold- 
er’s claim on matured interest cou- 
pons, the amount thereof, and promised 
to pay the debt in 30 refunding bonds, 
the date, amount, and maturity of 
which was ascertained, agreed upon, 
and became a liquidated claim, and 
thereafter district refused to issue the 
bonds, mandamus would lie to compel 
officers of the school district to sign 
and affix the corpurate seal of the 
district to the refunding bonds, since 
the holder of the coupons did not have 
an “adequate remedy’ at law as 


speedy, convenient,. and_ effective as 
mandamus. —Simpson v. Williams Ru- 
eat High School Dist, 153 S.W.2d 
852, 


‘ 


of. St. Bernard, 


<Ins. Fund, 107 P.2d 102. " 
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To entitle a ee to. ‘a 


Ala.App. 
mandamus there must concur a specific, — Va 
legal right to the writ of mandamus, 
and the absence of any other specifiG 
and adequate and legal remedy.—Mc- : 
Collough v. Parks, 199 So. 750, 29 Ala. 
App. 610. tH 

Cal. In California, “mandamus” is- 
the remedial writ used to correct those — 
acts and decisions of administrative — 
agencies which are in violation of law, s 
where no other adequate remedy is pro- 
vided. Code Civ.Proc. §§ 1084-1097.— 
Bodinson Mfg. Co. v. California Em- 
ployment Commission, 109 P.2d- 935, 
prior opinion 101 P. 9d 165. ‘ 

Cal.App. A writ of manent was. 
not a proper remedy for recovery of — 
sums from State Compensation Insur-— 
ance Fund alleged to be due pursuant 
to an award of Industrial Accident 
Commission for injuries resulting from 
industrial accident, since claimant had 
a plain, speedy and adequate remedy at 
law by sui ng State Compensation In- | 
surance Fund in the proper court. St. 
1935, pp. TL%, 7252 788) 11631008 Low, 
11783, subd. (a); ode Ciy.Proe. 
1086.—Johnston v. State Compensati 


Cal. App. Mandamus cannot — be 
voked where there is a plain, spee 
and adequate remedy in the MA inar 
course of law. Code Civ.Proe. ee an 
—Johnston y. State Conenanbinah a 
Fund, 107 P.2d 102. 

Colo. Mandamus being an extraor 
dinary writ, will not lie where there is — 
another specific remedy provided by — 
statute or constitution, and in election — 
cases, this applies to availability of the — 
remedy of contest:—People ex rel. Grif- 
fith v. Bundy, 109 P.2d 261. 

Colo. Where the State Civil Service 
commission acts arbitrarily in the dis- — 
charge of one in the classified service 
without any basis therefor in fact a 
disclosed after a hearing, its action 
are subject to judicial review withot 
the aid of mandamus. — Getty v. Witt 
111 P20) 636; 

Ill.App. The fact that. eomtraciae ine 
remedy for village’s refusal to levy sup 
plemental assessments ordered by coun 
ty court to pay deficiencies in amou 
of special assessments, from whic 
bonds issued to contractor in payment 
for construction of water mains and 
sewers were payable, by application to 
such court for enforcement of order, 
does not bar mandamus nt Rade in 
superior court to compel village to le , 
supplemental assessments. Smith-Hurd | 
Stats. c. 24, §§ 698-808, 761, 790; c 
87, § 9.—Roberts v. Village of ioe “ 
29 N.H.2d 857, 307 Ill.App. 36. ; 


Iowa. Where taxpayer was 


should have been, but that ratio of his 
tax to valuation of his property was hy 2 
higher than those who were assessed at ras 
a less percentage of valuation, taxpayer 
did not have an adequate remedy by — 
paying tax and bringing suit to have it — 
refunded, so as to preclude mandamus. 
proceeding to compel members of state 
tax commission to assess property for 
taxation purposes at its actual value, 


Code 1939, we aoe 7235.—Pierce v. 
Green, 294 N.W. 37. 
N.D. Meee will not lie where = 


there is some plain, speedy and ade- 
quate remedy’ at law, and the duty te 
be enforceable by mandamus must be 
one clearly and peremptorily enjoined 
by law. Comp.Laws 19138, §§ 8457; 
8458.—Midland Produce Co. v. City of 
Minot, 294 N.W. 192. 

Ohio App. A proceeding in mandamus 
may be maintained to require a public 
officer to perform an act which the law 
specially enjoins and a duty resulting. 
from an office, where there is not & 
plain or adequate remedy in the ordi- 
nary course of law. Gen.Code, § 12283. 
—State ex rel. Board of Education of 
Van Buren Tp. Rural School Dist. v. 
Board of Education of Oakwood City 
School Dist., Montgomery Bounty 29) 
N.H.2d 878, 65 Ohio App. 27 

The fact that a ae ean is in some 
respects the enforcement of an obliga- 
tion under a contract does not, in and 
of itself, require that the action must 


pe eS Sa a St 


edy at law.—Wetzel 


oi a te eared 
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be at law or mean that the remedy by 
mandamus is not available.—State ex 
rel. Board of Education of Van Buren 
Tp. Rural School Dist. v. Board of 
Education of Oakwood City School 
Dist., Montgomery County, 29 N.H.2d 
878, 65 Ohio App. 273. 

Pa.Com.Pl. A corporation, which is 
the holder of a license from the State 
Board of Undertakers, filed a Bill of 
Complaint against the Board, alleging, 
inter alia: that the complainant con- 
ducts its business at 4710-12 N. Fifth 
Street, Phila.; that on different occa- 
sions, it employs the use of a chapel 
in the home of an individual, at anoth- 
er address, for the conduct of funeral 
services; that both addresses are listed 
under complainant’s name in the classi- 
fied section of the telephone directory ; 
that complainant has been notified by 
the defendant Board to correct its tele- 
phone listing by omitting the address of 


_ the individual’s home and that a refusal 


to do so will cause the suspension or 


- revocation of the license; that the com- 


plainant has had branch establishments 
Since January 5, 1925; that the order 
of the defendant Board is discrimina- 
tory and deprives the complainant of 
the benefit of the equal protection of 
the laws; and that §§ 6 and 13 of the 
Act of 1931, P.L. 485, § 13(a) of the 
Act of 1935 P.L. 398, and § 14 (a) of 
the Act of 1935 P.L. 1324 are unconsti- 
‘tutional in that they violate Art. III, 


§$ 3 of the State Constitution because 


the purpose to prohibit the issuance of 
branch licenses is not clearly expressed 
in the titles of the Acts. Held, on pre- 
liminary objections, that the Bill of 
Complaint must be dismissed because 
the complainant has an adequate rem- 
& Son y. State 
Board of Undertakers of Dept. of 
Health of Pennsylvania, 50 Dauph. 373. 

Pa.Com.P]. Mandamus’ will issue 
only where there is a clear and specific 
right to be enforced, or a duty which 


- ought to be and can be performed, and 


where there is no other specific and 
adequate legal remedy.—Philadelphia 
Real Estate Inv. Corporation v. Frazier, 
29 Del. 460. 

Tex.Civ.App. The object of writ of 
“mandamus” is to enforce the per- 
formance of a duty when the relator 
has no other adequate means of re- 
dress and it is further shown that 


the officer has clearly violated his duty 


in not performing the act sought to be 
required of him.—Arcola Sugar Mills 
Co. v. Houston Lighting & Power Co., 


(146 S.W.2d 199. 


Tex.Civ.App. The extraordinary writ 
of mandamus will not lie where another 
adequate remedy exists, and that rule 


applies with peculiar force to volun- 


tary, unincorporated associations, such 
as trade unions, which have constituted 
tribunals to adjust their differences.— 
Dallas Photo-Engravers’ Union No. 38 
v. Lemmon, 148 S.W.2d 954. 
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Iowa. Where taxpayer was com- 
plaining not so much because his taxes 
may have been higher than they should 
have been, but that ratio of his tax to 
the valuation of his property was high- 
er than those who were assessed at 
a less percentage of valuation, that tax- 
payer might have obtained relief by 
enjoining collection of his taxes did not 
preclude bringing a mandamus _ pro- 
eeeding to compel members of tax 
commission to assess property for taxa- 
tion purposes at its actual value, since 
both mandamus and injunction are eq- 
uitable remedies and under the ‘stat- 
ute it is a plain, speedy and adequate 
remedy in the ordinary course of law 
which makes mandamus inapplicable. 
Code 1939, §§ 12442, 12446.—Pierce v. 
Green, 294 N.W. 237. 


Mass. The statutory remedy of peti- 
tion in equity by taxpayers to restrain 
unlawful exercise of town’s power to 
raise money was adequate to test legali- 
ty of order of city council adopting 
“72-hour plan” for fire department, on 
ground that expenditure of money for 
maintenance of fire department in vio- 
lation of statute prescribing the pla- 
toon system for fire department was an 
unlawful exercise of city’s corporate 


MANDAMUS 


‘power, and hence petitions for writs 


of mandamus and certiorari to prevent 
order from becoming effective or to 
quash the proceedings would not. lie. 
G.L.(Ter.Ed.) ¢. 40, § 53; ¢e. 48, § 59.— 
Hurley v. City of Lynn, 34 N.E.2d 520. 
309 Mass. 138. ' 

Miss. Where the established _distinc- 
tions between common-law and equity 
jurisdiction are observed, “injunction” 
and “mandamus” are not correlative 
remedies.—Madison County v. Missis- 
sippi State Highway Commission, 198 
So. 284. an 


§ 

C.C.A.Cal, Mandamus cannot be used 
to perform the office of an appeal or 
writ of error.—In re Melekoy, 114 F.2d 
727, denying petition Melekov v. Col- 
lins, 30 F.Supp. 159. y 

C.C.A.Cal. An order of the District 
Court quashing service of process on 
one of defendants which was made in 
another district in state, on ground 
that no service had been or could be 
made in district and that no valid sery- 
ice could be made elsewhere, was a 
“final judgment” and was “appealable 
judgment,” where service of process 
was also quashed as to other defend- 
ants, and hence mandamus could not 
be used to review the order. Jud.Code, 
§§ 128(a), 262, 28 U.S.C.A. §§ 225(a), 
377.—In re Melekov, 114 F.2d 727, de- 
nying petition Melekov v. Collins, 30 
F.Supp. 159. 

C.C.A.Cal.. Since appeal from District 
Court judgment dismissing action could 
have been disposed of in substantially 
same time as proceeding for writ of 
mandamus directing District Judge to 
set aside judgment, take jurisdiction of 
action, .and hear and determine it, 
there is no ground for claim that spe- 
cial circumstances MN no issuance 
of writ exist—Amalgamated Meat Cut- 
ters & Butcher Workmen of North 
America, Local No. 207, v. Yankwich, 
115 F.2d 51. \ 

C.C.A.Mo. Except to prevent mani- 
fest injustice due to inefficacy of rem- 
edy by appeal, mandamus cannot be 
used to secure review open by appeal. 
—Drainage Dist. No. 4’ of Dunklin 
County, Mo., v. Murphy, 119 F.2d 390. 

Cal. Judgment of nonsuit and dis- 
missal against claimants who had filed 
statement of heirship, in proceeding to 
determine heirship, not being author- 
ized by any provision of law, was not 
appealable, and hence there was no 
adequate remedy by appeal afforded to 
the elaimants so as to preclude them 
from maintaining mandamus proceed- 
ing to require the, superior court to 
permit claimants to participate in the 
proceeding. Probate Code, §§ 1080- 
1082, 1240.—O’Day v. Superior Court 
in and for Los Angeles County, 108 
P.2d 889. 

Cal. Under provision of the Unem- 
ployment Insurance Act that any party 
to a decision by a referee may appeal to 
employment commission from such de- 
cision, the commission may, on its own 
motion, affirm, modify, or set aside any 
decision of referee on basis of evidence 
previously submitted or direct taking of 
additional evidence, party aggrieved by 
a decision of referee must first exhaust 
his statutory remedies of appeal before 
he can maintain mandamus to prevent 
employment commission from paying 
unemployment benefits to employees 
who left their work because of strike 
and picket line. §St.1939, pp..8, 3013, §$ 
56, 72.—Gantner.& Mattern Co. v. Cali- 
fornia Employment Commission, 109 P, 
2d 932, prior opinion 101 P.2d 1738. 

An employer dissatisfied with the de- 
cision of a referee of the employment 
commission recommending that bene- 
fits be paid to employees who left their 
work because of strike and picket line 
could not maintain mandamus to pre- 
vent payment of unemployment benefits 
to such employees without first ex- 
hausting the statutory remedy of ap- 
peal from referee’s decision on ground 
that employment commission by a long 
line of decisions had made plain its 
views as to law applicable to the situa- 
tion and that it would have been idle 
act to have asked for a review by com- 
mission. St.1939, pp. 8, 3013, §§ 56, 72. 
—Gantner & Mattern Co. vy. California 


Employment Commission, 109 P 
prior opinion 101 P.2d 173. _ 

Iowa. Members of city fire dep: 
ment, who ranked higher than 
appointed as lieutenant on prefer 
list of eligibles certified by municipal 
civil service commission, and who were 
entitled to preference under soldiers 
preference statutes, were entitled _to 
proceed by mandamus to compel city 
superintendent of public safety to can- 
cel promotional appointment made by 
him and to promote instead one of 
plaintiffs, and were not required to 
appeal to civil service commission. 
Code 1939, §§ 1159 et seq., 5697, 5704 
et seq., 5711.—Herman y. Sturgeon, 293 
N.W. 488. 

Iowa. Where city resident and tax- 
payer sought relief from action of state 
tax commission in assessing and taxing 
property of railway, telephone, and 
public utility companies, and other 
property upon a much lower percent- 
age of its actual value than percentage 
of valuation at which property of tax- 
payer was assessed and taxed, taxpayer 
did not have an adequate remedy by 
appearing before local board of fre- 
view and appealing to district court if 
he obtained no relief, so as to preclude 
resort to a mandamus_ proceeding, 
where taxpayer had no grounds fot 
making objections to local board, and 
local board could not grant him relief 
on matters of which he complained. 
Code 1939, §§ 7109, 7129, 7133, 7138.— 
Pierce v. Green, 294 N.W. 237. 

Iowa. Where members of trade union 
had been improperly suspended, and 
provision of constitution of union gave 
little information regarding procedure 
on appeal to general executive board 
of union, the remedy of appeal within 
the union was not plain, speedy and 
adequate and was not “in ordinary 
course of law” within statute prohibit- 
ing mandamus when there is a ‘‘plain, 
speedy and adequate remedy” “in or- 
dinary course of law’ and therefore 
members could resort to mandamus to 
compel reinstatement. Code 1939, §§ 
12440, 12446.—Nissen y. International 


Brotherhood of Teamsters, Chauffeurs, 


Stablemen & Helpers of America, 295 
N.W. 8. 

La. Where petition of citizens and 
taxpayers requesting district court to 
appoint an attorney to bring suit: to 


remove district attorney from office _ 


was dismissed on ground that court 
did not have jurisdiction ratione ma- 
teriae, citizens and taxpayers were not 
required to bring matter before Su- 
preme Court by a suspensive appeal 
from judgment of dismissal, but were 
entitled to do so on a writ of certio- 
rari and alternative writs of prohibi- 
tion and mandamus. Const.1921, art. 
9, § 6.—In re Perez, 1 So.2d 537, 197 
La. 334. 

Md. Under act authorizing appeal to 
Supreme Bench of Baltimore City from 
decision of, Board of Registration for 
Professional Engineers and Land Sur- 
veyors, applicant for certificate of reg- 
istration who had not pursued such 
remedy, and who had not even pursued 
remedy before Board to a final decision, 
was not entitled to writ of mandamus 
compelling issuance of certificate. Code 
1939, art. 7516, $§ 3, 4, 12, 16, 18, 19; 
Const. art. 4, §§ 27, 33, 39.—Stark y. 
Christie, 19 A.2d 716. 


Mass, Mandamus lies to compel 
town building commissioner to revoke 
building excavation permit, granted by 
him, as petitioners have no remedy by 
appeal from commissioner’s action to 
town Board of Appeals, ag authorized 
by town zoning by-law_ provision, 
which is void as conferring greater 
jurisdiction on board than that con- 
ferred by statute, nor by appeal to 
superior court from board’s affirmance 
of commissioner’s action, since such 
court cannot exercise any jurisdiction 
not possessed by Board. G.L.(Ter.Hd.) 
ce. 40, §§ 30, 830A, as added by St.1933, 
ec. 269, § 1.—Tranfaglia v. Building 
eer ss of Winchester, 28 N.H.2d 

Mont. Where the statute conferred 
authority on county superintendent of 


schools to determine whether suflicient 


fae 


eee 


_ McDonnell v. Musburger, 111 P.2d 1038. 


of 


roper, it was because facts did not 
exist justifying abandonment, manda- 
mus would not lie to determine validity 


of order in view of fact that statute 
_ permitted appeal to state superintend- 


ent and if dissatisfied there to have 
view on proper showing. Rey.Codes 
1935, §§ 966, 970, 9849.—State ex rel. 


111 Mont. 579. 
Generally, the extraordinary remedy 
“mandamus” cannot be resorted to 
in a civil proceeding to subserve the 
purpose of an appeal or writ of error, 
and where statute gives right of appeal 
from decision of board or tribunal to 
review its action, such remedy is ordi- 
marily deemed an “adequate remedy” 
so as to preclude the issuance of man- 
damus to coerce the tribunal in re- 
spect to such matters. Rev.Codes 1935, 
§ 9849.—State ex rel. McDonnell v. 
pee voreer, 111 P.2d 1038, 111 Mont. 


N.Y.App.Div. Where an appeal to 
state department from a determination 
of the commissioner of public welfare 
refusing to deliver old age assistance 
check to petitioner who insisted upon 
right to sleep under an old barn in a 
nest of rags to which he had to crawl 
upon his hands and knees, was provid- 
ed for by Public Welfare Law, peti- 
tioner was not entitled to maintain in 


_ the Supreme Court a proceeding to ob- 


tain an alternative mandamus order 


against the commissioner to compel de-. 


livery of check. Civil Practice Act, § 
1285, subd. 4; Public Welfare Law, §$§ 
124-d, 124-e, 124-f—Wilkie v. O’Con- 
nor, 25 N.Y.S.2d 617, 261 App.Div. 373. 
N.Y.Sup. Teachers on » alee list 
for appointment to fill alleged existing 
vacancies as teachers of home econ- 
omics in high schools maintained by 
City Board of Education were not re- 
quired to appeal to State Commission- 
er of Education from action of Board 
in refusing to appoint them, but could 
apply to Supreme Court for an order 
pursuant to Civil Practice Act com- 
pelling Board to make such appoint- 
ments as required by statute. Civil 
- Practice Act, § 1283 et seq.;  Educa- 
tion Law, § 872, subds. l-a, 5, and § 
890.—Sokolove v. Board of Education 
of City of New York, 29 N.Y.S.2d 581. 
176 Misc. 1016. ; -¢f 

Ohio. Writ of mandamus will not be 
issued as a substitute for an appeal.— 
State ex rel. Smith vy. Young, 29 N.H.2d 
564, 137 Ohio St. 319. 

Ohio. A writ of mandamus will not 
issue to control judicia] discretion or 
where there is a plain and adequate 
remedy in the ordinary course of law 
by appeal. Gen.Code §§ 12285, 12287.— 
State ex rel. McCamey v. Court of 
Common Pleas of Cuyahoga County, 31 
N.E.2d 683, 137 Ohio St. 566. 


Okl. Where person whose social se- 
curity assistance had been discontinu- 
ed on recommendation of county as- 
sistance board, and whose application 
for rehearing and further investiga- 
tion was refused by the board, failed 
to pursue administrative appeal to 
Public Welfare Commission as requir- 
ed by Social Security Act, a writ of 
mandamus would not issue to compel 
the commission to resume making so- 
cial security assistance payments. 56 
OK1.St.Ann. §§ 161-189; Federal Social 
Security Act, 42 U.S.C.A. §§ 301-1305. 
—Oklahoma Public Welfare Commis- 
sion v. State ex rel. Thompson, 105 P. 
2d 547, 130 A.L.R. 873. 

Pa.Com.Pl. If the complainant felt 
the Board was unwarranted in illegally 
making a demand that the complainant 
discontinue advertising the place for 
which it does not have a license, 
could easily have refused to comply 
with the order, whereupon the Board, in 
the ordinary course of procedure, would 
have cited the complainant for a hear- 
ing, to determine whether or not its re- 
fusal to comply with the order would 
be a basis for further action by the 


Board. If the action on the citation 


matter reviewed in court by writ of re-' 


ity, 


nog 


i 


would have been decided against the 
complainant, it would have had its rem- 


edy at law, because the Act specifically 
- allows an appeal from any action of the 


Board.—Wetzel & Son v. State Board of 
Undertakers of Dept. of Health of 
Pennsylvania, 50 Dauph. 373. 

Pa.Com.Pl. While the Act of 1931, 
P.L. 589, 63 P.S. § 551 et seq., does 
not provide for the right of appeal, the 
legal right to appeal to this Court has 
been established in prior decisions of 
this Court. It will be observed, how- 
ever, that the present petitioner, as yet, 
has nothing from which to appeal. 
He has not made any application for 
a certificate of registration—at least 
there is no allegation to this effect 
contained in his petition—Bear y. Haas, 
50 Dauph. 878. 

Tex.Civ.App. Mandamus was proper 
remedy to compel members of commis- 
sioners’ court to perform their min- 
isterial duty of allowing, classifying 
and providing for payment of a claim 
against county based upon a judgment 
recovered by relators, in a court of 
competent jurisdiction, against county 


-in a condemnation suit, and it was im- 


material that acts of commissioners’ 
court in disallowing claim were not re- 
viewed on appeal therefrom. Vernon’s 
Ann.Ciy.St. arts. 1575, 1626, subd. 2.— 
Paschall v. Renshaw, 142 S.W.2d 717. 

Tex.Civ.App. Mandamus cannot take 
the place, or be used to perform the of- 
fice, of an appeal or writ of error, par- 
ticularly when the court from which it 
is sought has no appellate or revisory 
control over the court against which 
relief is asked.—Firestone v. Hall, 143 
S.W.2d 797. 

Wash. A writ of mandate should not 
be used as substitute for appeal, but 
only to compel trial court to exercise 
its judicial functions and _ powers, 
never to direct or contro] the trial 
court’s discretion.—State ex rel. Philips 
V..(Hall, 108 .P.2d\ 339. 

W.Va. The discretion of judge of 
court of record is reviewable, not con- 
trollable by peremptory mandamus pro- 
ceeding, if thought to have been abused. 
—Ebbert v. Bouchelle, 14 S.H.2d 614. 


§ 37 

Iowa. Certiorari was not the proper 
remedy to review action of members of 
state tax commission in assessing prop- 
erty at less than its actual value, so as 
to preclude maintenance of a mandamus 
proceeding, where certiorari would re- 
quire certification of a great mass of 
records and proceedings to the district 
court, thus putting an undue burden on 
the court and greatly disrupting work 
of commission and certiorari would not 
permit of a full and proper investiga- 
tion of the facts pertaining to the mat- 
ters complained of. Code 1939, §§ 
12440, 12456.—Pierce v. Green, 294 N. 
W. 237. 

A taxpayer, complaining that prop- 
erty assessed and taxed by state tax 
commission was assessed and taxed up- 
on a lower percentage of its actual val- 
ue than percentage of value at which 
taxpayer’s property was assessed and 
taxed, was entitled to have benefit of a 
procedure which would permit the 
court to be informed of the facts, with- 
out being hedged about with the re- 
strictions of certiorari, and a manda- 
mus proceeding would provide such an 
opportunity. Code 1939, § 12456.— 
Pierce v. Green, 294 N.W. 237. 

Iowa. Where members of trade union 
had been improperly suspended, ‘‘cer- 
tiorari’ which is merely a writ of re- 
view to determine legality was not 
proper remedy but “mandamus”, which 
is a coercive remedy, was required to 
compel reinstatement.—Nissen y. Inter- 
national Brotherhood of Teamsters, 
Chauffeurs, Stablemen & Helpers of 
America, 295 N.W. 858. 


Mass. If town selectmen adopted er- 
roneous views of law which affected 
the result in refusing petitioner’s ap- 
plication for a license for storage and 
sale of gasoline on premises in town, 
petitioner’s remedy would be by a writ 
of certiorari to review proceedings of 
selectmen upon a proper and adequate 
return by them, and not by a peti- 
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tion for a writ of mandamus. G.L. 
(Ter.Ed.) ¢. 148, § 18, as amended by 


St.1939, c. 333; ¢. 249, § 4,—Scudder — 


v. Board of Selectmen of Sandwich, 
34 _N.H.2d 708, 309 Mass. 373. 

The offices of writs of ‘mandamus’ 
and of “certiorari” are distinct, and 
the one cannot be employed to per- 
form the peculiar function of the other. 
—Scudder v. Board of Selectmen of 
Sores, 34 N.H.2d 708, 309 Mass. 


Mont. Where the statute conferred 4 


authority on county superintendent of 
schools to determine whether sufficient 
facts existed upon which to make an 
order for abandonment of school dis-— 
trict, the superintendent had ‘“juris-— 
diction” to determine the facts, and ~ 
where, if abandonment order was not 
proper, it was because facts did not 
exist justifying abandonment, manda- 


mus would not lie to determine valid- 


ity of order in view of fact that stat- 
ute permitted appeal to state superin- 


tendent and if dissatisfied there to 


2d 1038, 111 Mont. 579. 


§ 39 # 

Cal. The filing of appeal with Em- 
ployment Commission by employers did 
not comply with rule of “exhaustion 
of administrative remedies” so as to au- 


thorize District Court of Appeal to is- al 
py. 


sue writ of mandate to commission to 
restrain payment of unemployment ben- 


efits, where appeal was filed after man- 


date and stay order had issued and ap- 
peal was merely a formal step, not in- 
tended to have any substantial. effect, 
and commission was then under re- 


straint of court’s order and unable to. 


act upon merits of the case. Gen.Laws 


1937, Act 8780d; Gen.Laws Supp.1939, 


Act 8780d, §§ 67-72.—Abelleira v. Dis- 
trict Court of Appeal, Third Dist., 109. 
P.2d 942, 132 A.L.R. 715, prior opinion 
102 P.2d) 329. f Str 
Employers who failed to exhaust ad-- 
ministrative remedies under Unemploy- 
ment Insurance Act were not. entitled — 
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to writ of mandate to restrain Employ- 


ment Commission from paying unem- 
ployment benefits on ground that em- 
ployers would suffer “irreparable in- © 
jury” because employers would ulti- 
mately be required to pay contribu- 
tions at an increased rate, where em- 
ployers’ contention was purely specula- — 


tive, it did not appear that contribu- ~ 


tions would be increased by the pay-- 
ments, and under act payments were re- 
quired to be made regardless of any 
appeal. Gen.Laws 1937, Act 8780d, § 
40; Gen.Laws Supp.1939, Act 8780d, §§ 
1, 2, 39, 41, 45.10, 67.—Abelleira v. Dis- — 
trict Court of Appeal, Third Dist., 109 
P.2d 942, 132 A.L.R. 715, prior opin- 
jon 102 P.2d 329. 
Employers who failed to exhaust ad-- 
ministrative remedies under Unemploy- 


ment Insurance Act were not entitled to 


writ of mandate to restrain Employ- 
ment Commission from paying unem- 
ployment benefits on theory that term 
“appeal” within statutory provision 
that, if referee affirms initial determina- 
tion allowing benefits, such benefits 
shall be paid regardless of any appeal 
thereafter taken, referred only to appeal 
to commission, and did not purport to 
prohibit stay pending review by court, 
where there was no review proceeding 
properly pending in a court, since Dis- 
trict Court of Appeal which issued 
mandate had no jurisdiction to take 
over the proceeding, Gen.Laws Supp. 
1939, Act 8780d, § 67.—Abelleira v. Dis- 
trict Court of Appeal, Third Dist., 109 
P.2d 942, 1382 A.L.R. 715, prior opinion 
102 P.2d, 329. 

Employers who failed to exhaust ad-: 
ministrative remedies provided by Un- 
employment Insurance Act in failing to 
appeal to Employment Commission were 
not entitled to writ of mandate re- 
straining payment of unemployment 
benefits on ground that appeal would 
be futile in that commission had al- 
ready decided cases on similar facts 
against employers’ position, since to 
countenance such view would break 
down the rule requiring exhaustion of 
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statute stating that 
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administrative remedies before seeking 
protection of court. Gen.Laws 1987, 
Act 8780d; Gen.Laws Supp.1939, Act 
8780d, §§ 67-72.—Abelleira v. District 
Court of Appeal, Third Dist., 109 P.2d 
942, 132 A.L.R. 715, prior opinion 102 
P.2d 329, 

Cal. The District Court of Appeal 
had no jurisdiction to issue writ of 
mandate to Employment Commission 
restraining payment of unemployment 
benefits, and hence prohibition would 
issue from Supreme Court to restrain 
District Court of Appeal from enforce- 
ment of writ of mandate where em- 
ployers had not exhausted the remedies 
provided by Unemployment Insurance 
Act, employers not having appealed to 
Employment Commission. Gen.Laws 
1937, Act 8780d; Gen.Laws Supp. 1939, 
Act 8780d, §§ 67-72.—Abelleira v. Dis- 
trict Court of Appeal, Third Dist., 109 
P.2d 945, prior opinion 102 P:2d 329. 

Colo. A candidate affected by alleged 
error in counting absent voters’ bal- 
Jots, in including invalid ballots or 
excluding valid ballots, has remedy by 
contest proceedings, precluding resort 
'to mandamus. ’35 C.S.A. c. 59, §§ 

Col 5 

6; ’35 C.S.A.Supp. c. 59 §§ 215, 216; 

onst, art. 4, § 3.—People ex rel. Grif- 
fith v. Bundy, 109 P.2d 261. 

Mandamus, being an_ extraordinary: 
writ, will not lie where there is another 
specific remedy provided by statute or 
constitution, and in election cases, this 
applies to availability of the remedy of 
-montest.—People ex rel. Griffith v. 


_ Bundy, 109 P.2d 261. 


App.D.C. The remedy provided by 
in event of dis- 
agreement concerning a claim under a 
eontract of insurance between the Vet- 
erans’ Administration and any person 
claiming thereunder, an action on the 
claim may be brought against the 
United States, is exclusive, and man- 
-damus will not lie to compel payment 
of the proceeds of a policy. World 
War Veterans’ Act § 19, as amended, 
38 U.S.C.A. § 445—Morgan v. Hines, 
1113, 'F.2d)849.  . 

App.D.C. 
able remedy to compel administrator of 


Mandamus was not avail- 


-yeterans’ affairs to make payments un- 


der an alleged policy of war risk year- 
‘ly renewable term insurance, since ex- 
clusive remedy for plaintiff’s claim was 
‘under statute concerning actions on 
- claims on war risk policies irrespective 
of whether action under such statute 
World War 


Iowa. Where city resident and tax- 


N payer sought relicf from action of state 
_ tax commission in assessing and tax- 
ing property of railway, telephone, and 


‘public utility companies, and other 
property upon a much lower percent- 
age of its actual value than _ percent- 
age of valuation at which property 
of taxpayer was assessed and_ taxed, 
taxpayer did not have an -adequate 
remedy by appearing before local board 

of review and appealing to district 
eourt if he obtained no relief, so as to 
preclude resort to a mandamus proceed- 
ing, where taxpayer had no grounds for 
making objections to local board, and 

local board could not grant him relief 
on matters of which he complained. 
Code 1939, §§ 7109, 7129, 7133, 7138 — 
Pierce v. Green, 294 N.W. 237. 


Mass. A petition for mandamus will 
not lie where another remedy is pro- 
vided by statute—Codman y. Assessors 
of Westwood, 35 N.E.2d 262, 309 Mass. 
433. : 

One who has failed to adopt statu- 
tory course, which alone furnished 
means of securing relief, has no stand- 
ing to seek such benefit by a peti- 
tion for mandamus.—Codman y. Asses- 
sors of Westwood, 35 N.H.2d 262, 309 
Mass. 433. 

Mich. Where the state, by 
had waived immunity from 
taxes illegally collected by its State 
Board of Tax Administration and had 
named the forum in which action for 
recovery of sales taxes illegally re- 
ceived could be recovered and can- 


statute, 
suit for 
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MANDAMUS  — 


cellation of illegal assessments com- 
pelled, an aggrieved. plaintiff was re- 
quired to pursue the method provid- 
ed by statute and mandamus was not 
an appropriate remedy. Comp.Laws 
Supp.1940, § 3663-22.—Home Insula- 
tion Co. of Michigan v. Auditor Gen- 
eral, 299 N.W. cab iag8 Mich, 657. - 


§ 4 
Me. The fact that a court of chan- 
cery has already acquired jurisdiction 
of subject matter of application will 
constitute a bar to an application for a 


writ of mandamus.—Burkett vy. Blais- 
dell, 17 A.2d 460. 
N.Y.Sup. Though the remedy by 


mandamus is a salutary one and should 
not be abridged, it may not be in- 
voked where the petitioner has a rem- 
edy in another court which was in- 
voked and was properly denied, and 
the discretion of the Supreme Court 
should not be exercised in such a case. 
—Application of English, 26 N.Y.S.2d 
28, 175 Misc. 930, denying order People 
a dad 24 N.Y.S.2d 207, 175 Mise. 
751. 


§ 46 

N.Y.App.Div. Where right of persons 
temporarily employed as laundry bath 
attendants of certain grade in city 
education department to compel prop- 
er performance of public duty by mu- 
nicipal civil service commission was 
upheld by courts in proceeding where- 
in such employees question propriety 
of commission’s appointment of per- 
manent employees to such positions, 
they had right to maintain subsequent 
proceeding to compel commission to 
hold open competitive examination for 
such positions instead of city wide 
promotion examination. Civil Practice 
Act, § 1283 et seq.—Krapp y. Kern, 
24 N.Y.S.2d 1, 260 App.Div. 778. 


§ 438 
Cal.App. The “clean hands” doctrine 
applies to mandamus proceeding, which 
is essentially equitable in nature.— 
Dierssen v. Civil Service Commission of 
oe ae County of San Francisco, 110 


Cal.App. The court is not bound to 
allow writ of mandamus merely be- 
cause applicant therefor shows a clear 
legal right, for which mandamus is ap- 
propriate remedy, though applicant 
would otherwise be without remedy, 
but may deny writ, even under such 
circumstancés, if public would be in- 
juriously affected by its issuance, if 
it would operate inequitably on defend- 
ant, be nugatory or unavailing, or in- 
juriously affect third persons’ rights, 
or if there has been laches in seeking 
remedy.—EI Camino Land Corporation 
v. Board of Sup’rs of Tehama County, 
110 P.2d 1076. 


Ohio. Where, after allowance of 
claim for compensable injury, work- 
man files second claim for injury un- 
connected with first claim, and second 
claim is denied and no rehearing there- 
on asked, mandamus will not lie to 
compel Industrial Commission to enter 
order deciding what portion of dis- 
ability is unrelated to first injury, 
where only probable effect of allow- 
ance would be to make possible a re- 
consideration of a rejected claim long 
after limitations for rehearing, change, 
or modification have expired. Gen. 
Code, §$ 1465-86, 1465-90; Const. art. 
, § 35.—State ex rel. Smith v. Indus- 
trial Commission, 32 N.H.2d 8387, 138 
Ohio St. 70. 


§ 49 
Ky. The act ot the fiscal court, in 
levying a poll tax and exempting from 
payment persons other than those ex- 
empted by statute, was a “legislative 
act’”’ and was not a “judicial act’, and 
hence it was not necessary to make a 
motion in the fiscal court to set aside 
orders before proceedings could be 
brought to compel tax commissioner to 
assess and list for poll taxes person 
exempted by act of fiscal court and to 
require county court clerk to make out 
tax bills for all such persons on ground 
that orders of fiscal court were void. 
Ky.St. §§ 1882, 4239i-2, 4399-40; Ky. 
St.Supp.1938, §  4239i-2a; Civ.Code 
Prac. § 763.—Shelton v. Smith, 144 §. 

W.2d 500, 284 Ky. 236. 


«Ba 
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‘La. Persons contracting to sell land 
had no right to proceed by mandamus 


or summary process to compel pur 
chaser and Recorder of Conveyanc 
eancel contract from conveyance rec- 
ord without first bringing ordinary 
suit to annul contract.—State ex rel. 
Hymel’s Hei=s v. Johness, Inc., 198 So. 
890, 196 La. 159. 

Neb. A judgment secured for a debt 
in a court of competent jurisdiction 


es to! | 


in the state is a condition precedent — 


to the issuance of a writ of mandamus 
to compel the proper officers of a coun- 
ty to proceed to collect the necessary 
amount of money to pay off such ad- 
judicated indebtedness, and hence own- 
er and holder of warrants\issued by 
county, who had not obtained a judg- 
ment on the warrants, was not entitled 
to a writ of mandamus to compel coun- 
ty officers to levy taxes in an amount 
sufficient to pay warrants. Comp.St. 
1929, §§ 20-2156, 20-2157, 77-1809, 77- 


1810, 77-1813.—State ex rel. Warren 
v. Raabe, 299 N.W.. 338. 
N.Y.Sup. The Supreme Court had 


jurisdiction of taxpayer’s proceeding 
under Civil Practice Act for order di- 
recting county board of elections to 
omit from official ballots prepared for 
general election to be held in town of 
Stamford questions whether alcoholic 
beverages should be sold within town, 
and requiring town clerk to refrain 
from posting and publishing notices 
that questions would be presented at 
election, notwithstanding that objec- 
tions were not filed within three days 
after filing of local option petition as 
required by Alcoholic Beverage Control 
Law and Election Law. Civil Practice 
Act, § 1283 et seq.; Alcoholic Beverage 
Control Law, § 144; Election Law, §§ 
142, 330.—Application of Foote, 22 
N.Y.S.2d 885, 175 Mise, 60. 

Ohio. The securing of costs and giv- 
ing written,request to prosecuting at- 
torney, and” prosecuting attorney's re- 
fusal to bring suit, are prerequisites or 
“conditions precedent” 
right to maintain mandamus to compel 
county auditor to assess and county 
treasurer to collect. personal property 
taxes. Gen.Code, §§ 2921, 2922, 11614 
et seq.—State ex rei. Houghton v. Peth- 
tel, 832 N.E.2d 411, 138 Ohio St. 20. 


In mandamus action to compel coun- 
ty auditor to assess and treasurer to 
collect personal property taxes, demur- 
ring to the petition did not constitute 
“waiver” of securing of costs, the giv- 
ing of written request to prosecuting 
attorney to sue and prosecuting attor- 
ney’s refusal to bring suit as conditions 
precedent to taxpayer’s right to sue. 
Gen.Code, §§ 2921, 2922, 11614 et seq. 
—State ex rel. Houghton vy. Pethtel, 32 
N.H.2d 411. 138 Ohio St. 20. 


Ohio App. Mandamus would not lie 
t> compel building inspector to issue 
permit for construction of dwelling 
house with studs and joists of sizes 
not contemplated by building code 
without owner having previously of- 
fered to make a test, as provided in 
the code, notwithstanding inspector 
might have requested such test, since 
he was not required to do so.—State 
ex rel. Snyder vy. Yoter, 30 N.H.2d 558, 
65 Ohio App. 492. 


Pa.Super. The necessity of Public 
Utility Commission’s approval of the 
right of a municipality to acquire prop- 
erty of a water company under clause 
7 of section 34 of the Act of 1874, is 
not abrogated by, but was shifted to, 
section 202(e) of the public utilities 
law requiring approval of any transfer 
by any method of the property of a 
publie utility to a municipality, and 
the municipality seeking the acquisi- 
tion of the plant of a water company 
which is reluctant to sell must first 
obtain commission’s approval and any 
action looking to the acquisition of the 
water plant by mandamus before such 
approval is secured is improper. 15 
P.S. § 1353; 66 P.S. § 1122.—Burgess 
and Town Council of Borough of Potts- 
town y. Pennsylvania Public Utility 
etry 19 A,2d 610, 144 Pa.Super. 

_Tex.Civ.App. Where teacher who was 
dismissed by trustees of independent 


to taxpayer’s: 


~~ 
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ay yard. of ool trustees which up 
held his contract) and independent — 
school district appealed to state super- 
-intendent and to state board of edu-. 
og eation,. which ~sustained state superin- 
_tendent’s ruling, district court had ju- 
_risdiction ‘thereafter to hear teacher’s’ 
_ claim under contract and to issue man- 
.damus to enforce payment, though 
- teacher had not secured process from 
state board of education to_ enforce 
process from state board of education, 


'. since state board of education does 


not have implied power to issue writs 
to enforce such a judgment.—Rocky 
Mount Independent School Dist. v. 
Jackson, 152 S.W.2d 400, error refused. 

District court had jurisdiction of ac- 
tion against independent school dis- 
trict by teacher whose contract had 
been held valid by the state board of 
education, to recover amount due un- 
der his contract and for mandamus. 
to enforce payment of the salary, and 
for injunction, notwithstanding that is- 
sues whether teacher was entitled to 
damages for breach of contract, and 
for mandamus and injunction, had not 
been submitted to and passed on by 
the school authorities. Vernon’s Ann. 
Civ.St. arts. 2656, 2686, 2749.—Rocky 
Mount Independent School Dist. v. 
Jackson, 152 S.W.2d 400, error refused. 


Wash. Where police sergeant of city 
of Seattle, seeking appointment as cap- 
tain, did ‘not, before commencement of 
action to compel his certification on 
eligible list, make any showing before 
civil service commission of alleged er- 
ror in marking or computing final re- 
sults on examination, review of the 
matter by court was barred, though 
sergeant be regarded as an applicant 
rather than as one already an Roth 0g 


—State ex rel. Dunn v. Ellio 107 
P.2d;-915. 
§ 50 
C.C.A.8. Where district judge’s re- 


turn in mandamus proceeding regard- 
ing allegedly improper sentences im- 
posed by district judge against peti- 
tioners in a criminal case stated that 
no motion by petitioners involving sen- 
tences was on file in district court, a 
writ of mandamus would not be issued. 
—Garrison y. Reeves, 116 F.2d 978. 


Cal.App. In suit to enjoin enforce- 
ment of milk ordinance, where under 
the pleadings it did not appear that 
any one of parties plaintiff had asked 
for a permit under the ordinance or 
that such permit had been denied, rule 
that court will not deny a party any 
relief because he has asked for the 
wrong relief could not be invoked to 
authorize the issuance of a writ of 
mandamus commending the issuance of 
a permit to any party plaintiff. Code 
Civ.Proce. 1085.—Natural Milk Pro- 
ducers Ass’n of California v. City and 
‘County of San Francisco, 112 P.2d 930. 


lil, Mandamus would lie to compel 
Director of Finance to issue credit 
memoranda authorized by retailers’ oc- 
-cupation tax statute without necessity 
of showing demand upon present di- 
rector, where answer denied that pe- 
titioners were entitled to issuance of 
memoranda and did not deny allega- 
tions that demand was made upon di- 
rector’s predecessor to adopt reasonable 
rules and regulations with respect to 
-elaims for refunds. Smith-Hurd Stats. 
ce, 120, § 445.—People ex rel, Adams 
v. McKibben, 35 N.H.2d 321, 377 Ill. 
22, 


In mandamus actions, demand may 
be dispensed with if to make demand 
would be idle or unavailing.—People 
ex rel. Adams v. McKibben, 35 N.H.2d 
SM OAC lad ae 


Iowa. Where members of trade un- 
ion had been improperly suspended 
-and it was apparent that any further 
demand would have been futile, they 
were entitled to maintain mandamus 
proceeding to compel reinstatement as 
against contention that no demand had 
been made before suit.—Nissen v. In- 
ternational Brotherhood of Teamsters, 
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eurs, Sta 
America, 295 N. 
Mo. A deman 


ehashrenes 


by ‘negro on board 
of curators of state’s university for 
negroes to open journalism depart- 
ment and such board’s refusal to do so 


“within reasonable time are prerequi- 


sites to issuance of writ of mandamus 
compeHing state university registrar 
to admit such negro as student in state 


“university school of journalism.—State 


Bluford v. Canada, 153 S.W. 2d 


N.Y.Sup. A licensee, who withdver 
his application to state commissioner 
of agriculture and markets for exten- 
sion of milk dealer’s license without 
any determination by the commission- 
er with respect to such application, 
could not thereupon maintain action 
in Supreme Court to secure the de- 
sired extension of license. Agriculture 
and Markets Law, § 258.—Kirn Vv. 
Noyes, 28 N.Y.S.2d 466, 176 Mise. 707. 
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Cal.App. In suit to enjoin enforce- 
ment of milk ordinance, where under 
the pleadings it did, not appear that 
any one of parties plaintiff had asked 
for a permit under the ordinance or 
that such permit had been denied, rule 
that court will not deny a party any 
relief because he has asked for the 
wrong relief could not be invoked to 
authorize the issuance of a writ of 
mandamus commending the issuance of 
a permit to any party plaintiff. Code 
Civ.Proc. § 1085.—Natural Milk Pro- 
ducers Ass’n of California v. City and 
County of San Francisco, 113 P.2d 930. 

Mo. A demand by negro on_ board 
of curators of state’s university for 
negroes to open journalism department 
and such board’s refusal to do so with- 
in reasonable time are prerequisites to 
issuance of writ of mandamus com- 
pelling state university registrar to ad- 
mit such negro as student in state 
university school of journalism.—State 


ex rel, 
2 


e rel. Bluford v. Canada, 153 S.W.2d 
I § 56 
Ala. A party seeking a writ of man- 


damus must show a clear right to de- 
mand the performance of a legal duty 
by one who is required to perform the 
duty.—Holeombe v. State ex rel. Chan- 
dler, 200 So. 739, 240 Ala. 590. 
Ala.App. To entitle a party to a 
mandamus there must concur a specific, 
legal right to the writ of mandamus, 
and the absence of any other specific 
and adequate and legal remedy.—Mc- 


Collough v. Parks, 199 So. 750, 29 
Ala.App. EB 

Ariz. “Mandamus” is an extraordi- 
nary and expeditious legal remedy 


which proceeds on the assumption that 
the applicant has an immediate and 


complete legal right to the thing de- 
manded- —Graham v. Moore, 105 P.2d 
962. 

Cal. A writ of mandate will, be 


granted only where necessary to protect 
a substantial right and only when it is 
shown that some substantial damage 
will be suffered by the petitioner if the 
writ is denied. Const. art. 11, § 8.—Ault 
v. Council of City of San Rafael, 110 
P.2d 379. 


Cal.App. A writ of mandate is not 
always a writ of right and when it 
is applied for there must be a clear 
case to compel the performance of an 
act which the law specially enjoins 
as a duty icp wr Mee from an _ office, 
trust or_ station. od Civ.Proc. § 
1085.—Bekins v. Raub, 105 P.2d 625. 

Del.Super. “Mandamus” is a legal 
remedy for a legal right, and interest 
sought to be secured or enforced by 
mandamus must be a clear legal right 
existing in the relator at the time of 
the application.—_State ex rel. Crowder 
v. Sperry Corporation, 15 A.2d 661. 

Fla. writ of mandamus will not 
be allowed in cases of doubtful right, 
but it must appear, among other 
things, as a prerequisite of the issu- 
ance of the writ, that the relator has 
a clear legal right to the performance 
by the respondent of the particular 
duty in question.—State ex rel. Davis 
v. Buckels, 3 So.2d 170. 


eee oe ae clear at o a nee writ, 
and where serious consequences wil 
result the court may exercise discretion | 
in granting or refusing: it. —Stockholm. 
v. Daly, 28 N.B.2d 1010, 374 Tl. 441, 

il. A person seeking a writ of man- 
damus must show a clear right to the 
writ.—Friedman y. City of: Chicago, 30. 
N.1.2d 36, 374 Ill. 546. Peet 

Wi. The writ of “mandamus” is . 
summary writ issued from a court a 


demanded.—People ex — 
Heydenreich vy. Lyons, 30 Ned "46 
374 Wl. 557. 

Il. App. Unless the right of a fea 
tor is clear and undeniable, and 
party sought to be coerced is bount 
to act, mandamus will be denied. —Peo 
rel. Village of Hinsdale 
Board of Sup’rs of Du Page Coun 
33 N.E.2d 761, 309 Ill.App. 609. ; 

ILL.App. Persons seeking man deste 
compelling officials to perform some act 
must show a clear right to its Bat. 
ance, and that their i f : 
subject-matter was material and exist 
ed, when the petition was filed. “aihapp. 
As Braga, 35 N.H.2d 429, 311 Ill.App. © 


Kan. Under statute relatiag to the — 
issuance of a writ of mandamus, th 
applicant for the writ must show 
legal right to have the thin: 
done which he asks to be done, and. Bae 
must be the clear legal duty of th 
party sought to be coerced to do th 
thing he is called on to do. 8 
1935, 60-1701.—Burke v. State Boa 
of Canvassers, 107 P.2d 773, 152 Kan 
826, 132 A.L.R. 356. ; 

La. The statute authorizing manda- 
mus _ to compel payment of rentals 
royalties, or other sums due under m 
eral lease applies only when demands 
are limited to amounts definitely fix 
in lease. Act No. 64 of 1934, §§ 1 
State ex rel. Brown y. United Gas 
aie Service Co., 2 So.2d 41, 197 | 


Where one mineral lease provid 
for payment of one-eighth of market — 
value of gas as royalty, another lease 


eighth of severance taxes, and lessor. al-_ 
leged that market price of gas was 
not less than six cents per thousand 
cubic feet, lessor was not entitled 
summary process ynder statute author: : 
izing mandamus to compel payment of fap 
royalties ynder mineral lease. Act No. 
6 of 1934, §§ 1-4.—State ex rel. 
Brown yv. United Gas Public Service \ 
Co., 2 So.2d 41, 197 La. 616. i j 


Mich. The writ of mandamus lies — 
only to enforce performance of a clear 
legal right or ministerial duty.—Home 
Insulation Co. of Michigan v. Auditor 
General, 299 N.W. 755, 298 Mich. 657. 

Minn. A writ of mandamus against © 
an official or an administrative officer 
will not issue unless there igs a clear 
and complete right shown by the pe- — 
titioner to receive that which the court 
is asked to command.—State ex rel. 
Goar v. Hoffmann, 296 N.W. 24. 


Mo.App. The remedy by ‘‘manda- 
mus” is reserved for extraordinary tale 
emergencies, is not a writ of right, but 4 
is only to be issued when the right to ite 


be enforced is clear, and will not issue A> aig 
if there is any other remedy.—State o 
ex rel. Cook v. Kelly, 142 S.W.2d 1091. 
Mo.App. Mandamus never issues un- 
less right thereto clearly appears.— 
State ex rel. Black v. Renner, 148 S.W. - 
2d 809, followed in State ex rel. Mark- 
well v. Renner, 148 S.W.2d 812. 
N.J.Sup. The prerogative writ of 
mandamus is issuable only where there 
is-a clear right to performance of a 
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ministerial duty, in essence mandatory 
‘and final and wholly free of the ele- 
ment of discretion, or to the exercise 
of a discretionary authority.—Librizzi 
v. Plunkett, 16 A.2d 280. ‘ 

N.J.Sup. Prerogative writ of ‘“‘man- 
damus” is issuable only where there is 
a clear right to the performance of a 
ministerial duty, in essence mandatory 
and final and wholly free of the element 
of discretion or to the exercise of a 
discretionary authority.—Caronia_ Vv. 
Caldwell, 18 A.2d 624, 126 N.J.L. 134. 

N.Y. A _ petitioner seeking to en- 
force performance of an alleged official 
duty must establish a clear legal right 
to the remedy he has chosen. Civil 
Practice Act, § 1283 et seq.—Marburg 
v. Cole, 36 N.B.2d 113, 286 N.Y. 202, 
reversing 26 N.Y.S.2d 77, 261 App.Div. 
324, modifying 23 N.Y.S.2d 501, 175 
Mise. 308. 

N.Y.App.Div. The remedy of man- 
damus is not demandable as a matter 


of right and when such a remedy is 


sought a clear and unquestioned right 
must be presented or the writ will not 
issue.—Dictaphone Corporation v. O’- 
raphe 29 N.Y.S.2d 352, 262 App.Div. 


N.Y.Sup. “Mandamus” is an extra- 
ordinary legal remedy and can only 
issue to enforce a clear legal right, and 
even after such right has been estab- 
lished, the court must determine wheth- 
er in the exercise of a sound discre- 
tion it should grant or withhold the 
order.—MacCulloch vy. Maloy, 24 N.Y.S. 
2d 526. 

Ohio. The writ of mandamus is not 
demandable as a matter of right and 
only issues when the relator makes a 
clear case for its application.—State ex 


‘rel. Apple v. Pence, 31 N.H.2d 841, 137 


Ohio St. 569. 


Ohio. The action which a relator 


seeks to compel by mandamus must be 
such as the law specially enjoins as a 


duty resulting from respondent’s office, 
and the duty, the performance of which 


me is to be enforced, must be mandatory 


and the right to the remedy of manda- 


mus must be clear.—State ex rel. Ban- 


ning v. Kennedy, 31 N.E.2d 847, 137 
Ohio St. 586. 

Pa. “Mandamus” is not a remedy of 
absolute right, but extraordinary writ, 


discretionary with court, and can_ be 


obtained only when relator has a clear 
legal right and defendant a positive 
duty and there is no other adequate, 
specific, or appropriate remedy.—Ange- 


lotti v. Borough of Rankin, 19 A.2d 
398, 341 Pa. 320. 
Pa. A writ of “mandamus” can be 


invoked to compel performance of min- 


isterial acts by public and corporate 


officers only where relator has a clear, 


legal right to performance of such 
acts and defendant has a correspond- 
ing duty to perform, and where doubt 
as to relator’s right or defendant’s 
duty exists mandamus is neither ap- 
propriate nor available—Leff v. N. 
mens, Ine., 20 A.2d 786, 342 Pa. 


Pa.Com.Pl. <A proceeding to obtain a 
writ of mandamus will be sustained 
only when certain well-defined condi- 
tions exist. The essential elements of 
the action may be broadly classified as 
three: The existence of a right in the 

laintiff or relator; the existence of a 
egal duty on the part of the respond- 
ent or defendant to do the thing which 
the relator seeks to compel; the ab- 
sence of another remedy at law.—Keck 
vy. State Workmen’s Ins. Board, 49 
Dauph, 362, 88 P.L.J. 481. 

Pa.Com.Pl. Before any writ of man- 
damus can be issued, there are three 
essential elements which must be pres- 
ent: (1) a clear legal right in the peti- 


-tioner, (2) a positive duty to be per- 


formed on the part of the Common- 
wealth, and (3) a lack of other ade- 
quate, specific or appropriate remedy.— 
Bear v. Haas, 50 Dauph. 378. 
Pa.Com.Pl. Mandamus will issue 
only where there is a clear and spe- 
cific right to be enforced, or a duty 
which ought to be and can be per- 
formed, and where there is no other 
specific and adequate legal remedy.— 
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Philadelphia Real Hstate Inv. Corpora- 
tion v. Frazier, 29 Del. 460. 


The burden is on the relator to 


show a clear legal right to have the 
thing sought by it done, and done in 
the manner specified and by the person 
sought to be coerced.—Philadelphia 
Real Estate Inv. Corporation vy. Frazier, 
29 Del. 460. : 

Tenn, The use of “mandamus” is 
limited to the enforcement of rights and 
duties imposed by law.—State ex rel. 
Millers Nat. Ins. Co. v. Fumbanks, 151 
S.W.2d 148, 177 Tenn. 455. 

Tex. Mandamus will not issue to 
compel a public officer to perform an 
official act unless relator has shown 
clear legal right to performance there- 
of at hands of such officer.—City of 
Galveston v. Mann, 143 S.W.2d 1028. 

Tex.Civ.App. An applicant for a 
writ of mandamus must show a clear 
legal right in himself and a correspond- 
ing obligation on part of officer against 
whom writ is sought, and circumstances 
under which applicant claims right to 
writ should be positively stated, and 
objections which might be anticipated 
should be answered.—Sartin vy. Hudson, 
143 S.W.2d 817. 

Tex.Civ.App. A writ of ‘mandamus” 
will not issue to compel a public of- 
ficer to perform an official act unless 
the relator has shown a clear legal 
right to its performance at the hands 
of such officer.—Arcola Sugar Mills Co. 
v. Houston Lighting & Power Co., 146 
S.W.2d 199. : 

A writ of “mandamus” will not issue 
if the right is doubtful or contingent 
upon further acts of relator or others. 
—Arcola Sugar Mills Co. v. Houston 
ign He & Power Co., 146 S.W.2d 


Tex.Civ.App. Mandamus will not is- 
sue to compel a public officer to per- 
form an official act unless_ relator 
shows clear legal right to its per- 
formance at respondent’s hands.—Wng- 
lish v. Treaccar, 153 S.W.2d 539. 

Mandamus will not issue if the 
right thereto is doubtful or contingent 
upon further acts of relator or others, 
nor will it be awarded if there is any 
substantial defect in proof of relator’s 
right, regardless of willingness that 
may be manifested by the officer, and 
this is particularly true where the 
interests of a third person are in- 
volved.—English v. Treaccar, 153 S.W. 
2d 539. 

Wash.. A writ of mandate can only 
be issued to enforce a right clearly 
founded in or granted by law.—State ex 
rel. Todd v. Yelle, 110 P.2d 162. 

W.Va. To procure writ of mandamus, 
petitioner must show that he has a 
clear legal right.—Hbbert v. Bouchelle, 
14 §.H.2d 614. 

See Rex ex rel. Connelly v. Publicoy- 
er [1940] 4 Dom.L.R. 43. 
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Pa.Com.Pl. The office of mandamus 
is not to inquire and investigate, but 
to command and execute, and rights 
that remain questionable or that in- 
volve equities of persons not before the 
court cannot be executed by such writ. 


—Leff v. N. Kaufman’s, Inc., 3 Fay.L. 
J. 329. 
Tex. The writ of mandamus will not 


issue if right is doubtful or contingent 
upon further acts of relator or others, 
particularly where interest of third 
persons is involved.—City of Galveston 
v. Mann, 143 S.W.2d 1028. 
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Il. App. A writ of mandamus will 
not issue where circumstances have 
changed or where a question involved 
has become moot.—People ex rel. Mikel 
v. Illinois Racing Commission, 33 N.B. 
2d 893, 310 Ill.App. 68. 

Tex.Civ.App. Where there was no 
showing why relief sought was not 
sooner applied for, and that if relief 
sought were granted relator would be 
enabled to file record in Court of Civ- 
il Appeals in time required by law, and 
there was poenins to indicate that an 
appeal on the transcript without a 
statement of facts would avail appel- 
lant treeee and statements of facts 
would be voluminous and require con- 
siderable time for preparation, and no 


MANDAMUS 


rved b 
ther proceedings, mandamus would not 
lie to compel district court reporter to 


v. Lewis, 150 ape 


§ 
Pa. Mandamus will not lie to reverse 


the action of one clothed with discre- 
tionary powers.—Matz v. City of Clair- 
ton, 16 A.2d 300, ee Pa. 98. 


“Mandamus’’ l 
there is an abuse or arbitrary use of 
discretion or the action complained of 


Iowa, 


was unreasonable, arbitrary and in 
excess of power. Code 1939, § 12440.— 
Nissen v. International Brotherhood of 
Teamsters, Chauffeurs, Stablemen & 
Helpers of America, 295 N.W. 858. 

§ 75 7 

_ Cal. A writ of mandamus will not 
issue generally to control exercise of 
discretion by one in whom the law 
reposes such discretion, but an abuse 
of discretion is not an “exercise of dis- 
cretion” but is an action beyond limits 
of discretion, and hence a writ of man- 
damus will issue to correct such abuse 
if the facts otherwise justify its is- 
suance.—Hays vy. Superior Court in and 
for Los Angeles County, 105 P.2d 975, 
prior opinion 100 P.2d 1050, prior 
opinion 92 P.2d 665. 

_il.App. Generally, mandamus. will 
lie to compel the exercise of a discre- 
-tionary duty, but not in any particular 
way.—People ex -rel. Village of Hins- 


dale v. Board of Sup’rs of Du Page | 


puny. 33 N.E.2d 761, 309 Ill.App.. 


Me. A person cannot be properly 
ordered in a mandamus proceeding to 
perform an act which plain duty does 
not require him to perform, and writ of 
mandamus will not issue commanding 
absolute performance of an act which 
respondent has no power to perform. 
—Burkett ex inf, Leach vy. Robie, 15 
A.2d 71, followed in Burkett v, Robie, 
15 A.2d 74 and 15 A.2d 75. 

Md. If method is pursued contrary 
to statute or standards of qualification 
set up not authorized or prescribed by 
it mandamus will lie to compel observ- 
ance of law according to its language, 
meaning, and intent, or it may be is- 
sued to compel a hearing or a deci- 
sion.—Stark y. Christie, 19 A.2d 716. 

Mass. A writ of‘mandamus is issued 
only where repondents are under a 
legal duty to perform some particular 
act or acts, performance of which the 
court can order in definite terms and 
eur Or ce a RECOSE EE eee en agen v. Board 
(0) electmen 0 andwich, 34 N.H.2 
708, 309 Mass. 373. : 

Mich. The writ of mandamus lies 
only to enforce performance of a clear 
legal right or ministerial duty—Home 
Insulation Co. of Michigan vy. Auditor 
General, 299 N.W. 755, 298 Mich. 657. 

Mo.App. Obligations which rest 
solely upon contract will not be en- 
forced by mandamus where there is no 
question of trust or of official duty, 
and a writ of mandamus will not lie 
to compel a. public officer or corpora- 
tion to perform a duty or obligation 
assumed by contract as distinguished 
from a duty imposed by law.—State 
ex rel. Cook v. Kelly, 142-S.W.2d 1091. 

N.D. Mandamus will not lie where 
there is some plain, speedy and ade- 
quate remedy at law, and the duty to 
be enforceable by mandamus must be 
one clearly and peremptorily enjoined 
by law. Comp.Laws 1913, §§ 8457, 
8458.—Midland Produce Co. v. City of 
Minot, 294 N.W. 192. 

Ohio. The action which a _ relator 
seeks to compel by mandamus must be 
such as the law specially enjoins as a 
duty resulting from respondent’s of- 
fice, and the duty, the performance of 
which is to be enforced, must be man- 
datory and the right to the remedy of 
mandamus must be clear.—State ex rel. 
Banning v. Kennedy, 31 N.B.2d 847, 137 
Ohio St. 586. 

Okl. “Mandamus” is a special pro- 
ceeding and a discretionary writ which 
lies to compel performance of a plain 
legal duty only.—Board of Education 
of City of Duncan y. Johnston, 115. 
P.2d 132. 


prepare transcript of evidence.—Beaty 


will. lie where 


5 a rporate 
nly where rel ar, 


uty to perform, and where doubt as 


to relator’s right or defendant's duty 
exists mandamus is neither appropriate 
- nor available——Leff y. N. Kaufman’s, 
‘Ine., 20 A.2d 786, 342 Pa. 342. 


Pa.Com.Pl. Mandamus will issue 
only where there is a clear and spe- 


cific right to be enforced for a duty 


which ought to be and can be per- 
formed, and where there is no other 
specific and adequate legal remedy.— 
Philadelphia Real Hstate Iny. Corpora- 
tion v. Frazier, 29 Del. 460. 

Tenn. The use of “mandamus” is 
limited to the enforceinent of rights and 
duties imposed by law.—State ex rel. 


p Generally, the distinction between a 
ministerial act’? to compel which man- 


-damus will lie, and a “discretionary 


act”? is that where the law prescribes 
and defines the duties to be performed 
with ‘such precision and certainty as to 
leave nothing to the exercise of dis- 
cretion or judgment, the act is a minis- 


_ terial act but where the act involves 


the exercise of discretion and judgment 
it is a discretionary act.—State ex rel. 
Millers Nat. Ins. Co. v. Fumbanks, 151 


$.W.2d 148, 177 Tenn. 455. 


Tex. The object of writ of “man- 
damus” is to enforce performance of 
duty where relator has no other ade- 
quate means of redress, and officer has 
violated his duty in not performing 
the act sought to be required of him. 
—City of Galveston v. Mann, 143 S.W. 
2d 1028. - 

Tex.Civ.App. The object of, writ of 
“mandamus” is to enforce the perform- 
ance of a duty when the relator has 
no other adequate means of redress 
and it is further shown that the officer 
has clearly violated his duty in not 
performing the act sought to be re- 
quired of him.—Arcola Sugar Mills Co. 
v. Houston Lighting & Power Co., 146 
S.W.2d 199. 

Tex.Civ.App. An act, to be enforce- 
able by mandamus, must be one which 
respondent has no discretion to refuse 
to perform, and which does not call for 
exercise of his judgment upon matters 
of fact.—Carlile v. Peevy, 151 S.W.2d 
343. 

Wis. A writ of mandamus is con- 
fined to the enforcement of specific du- 
ties imposed by law.—Moratto v. Har- 
per, 296 N.W. 902, 237 Wis. 295. 

§ 33 

N.Y.Sup. The mode of procedure pre- 
scribed by the provisions of the Civil 
Practice Act authorizing the bringing 
of a special proceeding against a body 
or officer must be followed. Civil Prac- 
tice Act, § 1283 et seq.—Levine v. Lend- 
ing, 26 N.Y.S.2d 775, 176 Mise. 462. 

§ 84 Pe 

Ala. A ruling erroneously sustaining 
demurrer to plea in abatement in pro- 
ceeding for forfeiture of automobile 
would be considered in mandamus, and 
relief by mandamus would be granted 
against such ruling. Code 1940, Tit. 
29, § 247—Thomas y. State, 2 So.2d 
772. 

Cal. If a court is mistaken in its 
assumption that it does not possess 
requisite jurisdiction, mandamus will 
issue to compel it to assume jurisdic- 
tion, and such writ does not purport 
to interfere with court’s discretion in 
deciding case.—Katenkamp v. Superior 
Court in and for Santa Barbara County, 
108 -P.2a 1, 16 Cal.2d 696. 

Cal. Where a court has acted on a 
matter within its jurisdiction, court’s 
proceedings, however erroneous, may 
not be reviewed on an application for 
writ of mandamus.—O’Bryan v. Su- 
perior Court of Los Angeles County, 
116 P.2d 49. 

A court can be compelled to act, but 
having acted, its act cannot be re- 
viewed on mandamus.—O’Bryan v. Su- 
perior Court of Los Angeles County, 
116 P.2d 49. / 

Cal, Mandamus will not lie to con- 


al right to performance of such 
| and defendant has a corresponding — 


Millers Nat. Ins. Co. y. Fumbanks, 151. 
S$.W.2d 148, 177 Tenn. 455. 


3 


of a court or judi- 


cial officer or to 


in those rare instances where, under 
the facts. such discretion can be exer- 
cised in but one way.—O’Bryan v. Su- 
perior Court of Los Angeles County, 
116 P.2d 49. 

Cal.App. Where it was apparent 
that parties to action did not at any 
time reach a complete agreement for 
settlement of litigation, that those 
terms which had been agreed upon 
were not reduced to writing, and that 
the Superior Court was not informed 
of their nature when the trial was con- 
tinued, the plaintiff was entitled to the 
issuance of a peremptory writ of man- 
date compelling the court to proceed 
with the trial of the action —Burdge v. 
Superior Court, 107 P.2d 290. 

Efforts to agree on a settlement of 
litigation out of court are to be com- 
mended, but where such efforts fail of 
fruition, the litigants can rightfully 
demand that the trial proceed to judg- 
ment.—Burdge v. Superior Court, 107 
P.2d 290. 

Ga. Petition alleging that distress 
warrant was sued out against tenant, 
that levy was made on certain person- 
alty, that levying officer had turned 
the personalty over to a claimant who 
had filed a claim bond, and that ten- 
ant tendered a proper counter affidavit 
denying that sum distrained for was 
due, but that sheriff refused to accept 
and file the counter affidavit on ground 
that no condemnation money bond ac- 
companied the counter affidavit, stated 
a cause of action for writ of manda- 
mus to compel sheriff to accept ten- 
ant’s counter affidavit to a_ distress 
warrant, Code, § 64-101.—Speed Oil Co. 
v. Aldredge, 15 S.H.2d 214. 

Minn. Mandamus lies to compel 
judge of probate by order to fix time 
and place of hearing on a petition for 
probate of a will in order that notice 
thereof might be given pursuant to 
statute. Mason’s Minn.St.Supp.1940, : 
8992-188; Mason’s Minn.St.1927, 
9243, 9285, 9729._In re Stenzel’s Hs- 
tate, 299 N.W. 2. 

Mo. The Probate Court’s discretion 
in determining whether to appoint dis- 
tributee as administrator could not be 
interfered with by mandamus, if not 
abused. Rev.St.1939, §§ 7, 47, Mo.St. 
Ann. §§ 7, 47, pp. 9, 29.—State ex rel. 
Smith v. Hull, 152 S.W.2d 106, trans- 
ferred 147 S.W.2d 214. 


The Supreme Court is without au- 
thority to command probate court to 
make no order affecting appointment 
of administratrix, since administratrix 
might be subject to removal’ for mis- 
conduct. Mo.St.Ann. § 43, p. 27.—State 
ex rel. Smith v. Hull, 152 S.W.2d 106, 
transferred 147 S.W.2d 214. 

Mo.App. Where notice of intention 
to file primary election contest did not 
state a cause of action as required by 
statute, a peremptory writ of manda- 
mus would not issue to compel circuit 
court to hear and determine primary 
election contest. Mo.St.Ann. § 102938a, 

. 3737.—State ex rel. Bess v. Schult, 
143 S.W.2d 486. 

Where circuit court dismissed pri- 
mary election contest proceedings be- 
cause notice given to contestee of inten- 
tion to file proceedings did not state a 
eause of action, judgment of circuit 
court related to the merits and not to 
a preliminary question of jurisdiction, 
and hence alleged error of circuit court 
could not be corrected by appellate 
court by issuance of an extraordinary 
writ of mandamus in view of the stat- 
ute making judgment of circuit court 
in primary election contest proceedings 
final and conclusive. Mo.St.Ann. § 
10293e, p. 37389.—State ex rel. Bess y. 
Schult, 143 S.W.2d 486. 

N.Y.App.Div. The Special Term has 
poe to require a surrogate or simi- 
ar judicial officer other than a Su- 
preme Court justice to act where such 
officer has refused to act. Civil Prac- 
tice Act, § 1287.—Knight v. Howell, 27 
N.Y.S.2d 654, 262 App.Div. 759. 

Ohio. A writ of mandamus may not 
be invoked to control exercise of dis- 
cretion of the trial court.—State ex rel. 


cial Cc . compel the exercise 
thereof in a particular manner, except 


Smith v. Young, 29 N.B.2d 564, 137 
Ohio St. 319%) ie ; Sia 4 
,_ Mandamus would not lie to direct 
judge to set aside judgment entered 
on a motion, to render judgment for the 
plaintiff in a certain action, to deny 
defendant in that action leave to plead, — 
and to revoke leave to plead which — 
had been granted.—State ex rel. Smith — 
Bie BRS 29 N.E.2d 564, 187 Ohio St 

Ohio. A writ of mandamus will not 
Orne 


i 
1 a 
om 


Gen.Code §§ 12285 
McCamey v. 6) 


its See ee or proceed to discharge ~ 
of functions but it cannot control ju- 

dicial discretion. 
State ex rel. Mann y. d 


ance with statute, magistrate or judg 
of inferior court is required to notif; 
presiding judge of common pleas cour 
of the county, and upon failure to d 


statute, or if magistrate or judge pr 
ceeds to hear and determine case i 
disregard of affidavit, the litigant may 
appeal. Gen.Code, § 13433-19—Adams 
us Watts, 35 N.H.2d 845, 67 Ohio App. — 
. z po 


Tenn. The granting of mandamus, 
even where the right thereto is clear, 
lies in sound discretion of the court, 
and exercise of this discretion wi 
not be controlled by mandamus.— 
State ex rel. Chanaberry vy. Stooks-— 
bury, 145 S.W.2d 775. ay 

Tex.Civ.App. In suit to have title ae 
quired at foreclosure sale under deed 
of trust adjudicated free from defects 
incident to the sale, where debtors on 
day set for trial stated in open court 
that they had learned just two days 
before that they could not immediately 
procure original papers on file in bank- 
ruptcy proceeding theretofore instituted ; 
by them, but debtors introduced their 
petition in that proceeding as well as 
other evidence to show that the bank- 
ruptcy court had acquired exclusive 


the trial judge. 
ly Opp ss, WT. SICuAe 203, subs. n, 0 
s.—Wasson v. Collings, 145 S.W.2d 915. 


Wash. Mandamus will lie to compel. 
a@ superior court to assume jurisdiction — 
erroneously disclaimed.—State ex rel. 
Pryor v. Paul, 104 P.2d 745. si 

Mandamus would lie to compel su- 
perior court to retain jurisdiction of a 
cause brought to secure liquidation of 
an irrigation district, jurisdiction of 
which cause was erroneously dis- — 
claimed after entry of an order dis- 
solving district and before distribution 
of district’s assets. Rem.Rey.Stat. §§ 
7526-7530.—State ex rel. Pryor v. Paul, 
104 P.2d 745. rt 


Wash. A writ of mandate should not 
be used as substitute for appeal, but 
only to compel trial court to exercise 
its judicial functions and powers, never 
to direct or control the trial court’s 
discretion.—_State ex rel. Philips vy. 
Hall, 108 P.2d 339. 

Wash. Supreme Court may, by writ 
of mandate, require superior court to 
act in a matter which is pending before 
that court, in which, because of the  ~ 
peculiar facts, there is no place for the ‘ 
trial court to exercise any discretion, , 
but a motion for change of venue does 
not fall within that category. Rem.Rey. 
Stat. §§ 205-1, 209.—State ex rel. Niel- 
sen v. Superior Cpurt for Thurston 
County, 110 P.2d 645. 

Wash, In absence of capricious or 
arbitrary action, mandamus does not 
lie to control discretionary power of 
administrative or executive officers.— 
State ex rel. Pacific Bridge Co. v. 


§ 84 


Washington Toll Bridge Authority, 112 


P.2d 136. 

Wis. Where it clearly appears that 
discretion has been not merely abused, 
< but not exercised at all, or that action 
a) taken by inferior court is without 
i semblance of legal cause, and no other 
‘ adequate remedy exists, mandamus will 
lie to compel specific action which 
should have been taken.—State ex_rel. 
hed y. Farr, 295 N.W. 21, 236 Wis. 


§ 86 
Ia. The error of a judge in refusing 
to exercise jurisdiction on ground that 
his court has not jurisdiction ratione 
: materiae, although court has such ju- 
-_-risdiction, is subject to correction by 
i writs of certiorari and mandamus.—In 
re Perez, 1.S0.2d 537, 197 La. 334.. 
‘Tex.Civ.App. Where federal, Dis- 
- trict Court ordered that lands subject 
to deeds of trust be discharged from 
administration of the court in a pro- 
ceeding under the Frazier-Lemke Act 
so that the creditor could foreclose his 
lien in the state court, proceeding in 
the federal court was not a bar to an 
immediate hearing of the creditor’s suit 
concerning the land subject to the 
deeds of trust, and, on trial court’s 
failure to set the cause for trial and 
determination at proper date, manda- 
4 mus would issue to require the judge 
to proceed to trial. Bankr.Act § 75, as 
amended, 11 U.S.C.A. § 203.—Wasson Vv, 
Collings, 149 S.W.2d 1041. 


sk ‘ 8 87 ; 

_ Pa.Com.P1. Mandamus is. the proper 
- remedy to compel an administrative of- 
. ficial to perform an action which a stat- 
ute requires him to perform.—Weindorf 
ve French, 39 D. & C. 65, 49 Dauph. 


ears § 98 
_ Ala. The publisher of a newspaper 
has a “public interest” entitling him 
or his duly accredited representatives 
to inspect public records and, on deni- 
al, to invoke the aid of a court by writ 
of mandamus to compel the public of- 
ficial involved to allow a reasonable in- 


‘seminate correct information therefrom 
to the publie interest thus served.— 
Holcombe vy. State ex rel. Chandler, 200 
So. 739, 240 Ala, 590. 

‘Cal. An employer whose reserve ac- 
count might be affected by payment of 
unemployment benefits to persons for- 
: merly in his employ, and who partici- 
pated in proceedings before Employ- 
‘ment Commission inyolving rights to 
unemployment compensation of certain 
employees who left work because of re- 
fusal to walk through a picket line es- 
tablished by another union of which 
- they were not members, was a “party 
_ beneficially interested”, and, therefore, 
a “proper party” to maintain -manda- 
mus proceedings to set aside Commis- 
sion’s decision awarding unemployment 
compensation to such employees. St. 
1935, p. 1226, as amended; St.1939, pp. 
8, 3010, §§ 56, 67; Code Civ.Proc. §§ 

~ 1084-1097.—Bodinson Mfg, Co. v. Cali- 
} fornia Employment Commission, 109 P. 
2d 935, prior opinion 101 P.2d 165. 

§ 105 
y Okl. Where the existence of sub- 
stantial grounds for the disqualifica- 
- tion of a judge is shown, and he re- 
fuses to disqualify himself, the Su- 

-preme Court may require him to do so 
by writ of mandamus. 22 OkI.St.Ann., 

5671; Okl.St.Ann.Const. art. 2, § 6.— 

tate ex rel, Bennett v. Childers, 105 

P.2d 762. : 


“b 
air 
pak f 


; 
‘ 


§ 113 

Ohio. Where court granted defend- 
ant, in personal injury action, leave to 
move or plead six times, and prior to 
expiration of sixth extended rule day, 
plaintiff moved for judgment on the 
pleadings and on the extended rule day 
defendant moved to strike certain al- 
legations from’ plaintiff’s petition, 
whereupon plaintiff withdrew his mo- 
tion for judgment, moved to strike de- 
fendant’s motion from the files and 
moved that judgment be entered for 
plaintiff, but court, for seventh time, 
granted defendant further leave to 
plead, overruled plaintiff’s motion, and 


spection of the public records in his — 
charge so that the publisher may dis- 


MANDAMUS — 


\ 


sustained in part defendant’s motion, : 
the Supreme Court, although strongly — 


disapproving the dilatory proceedings, 
would not grant writ of mandamus 
commanding judge to sustain motion 
to strike defendant’s motion from the 


files and to enter judgment in the 
personal injury action. Gen.Code, §§ 
11347, 12285.—State ex rel. Mann v. 


253 
§ 117 
Wash. Supreme Court may, by writ 


Floyd, 34 N.H.2d 196, 138 Ohio St, . 


ay 


of mandate, require superior court to. 


act in a matter which is pending before 
that court, in which, because of the 
peculiar facts, there is no place for the 
trial court to exercise any discretion, 
but a motion for change of venue does 
not fall within that category. Rem.Rev. 
Stat. §§ 205-1, 209.—State ex rel. Niel- 


sen v. Superior Court for Thurston 
County, 110 P.2d 645. 

; § 118 

Ala. Mandamus will issue to compel 


transfer of a cause of action to the 
equity docket of the court so that 
equitable defenses may be availed of 
where such defenses cannot be asserted 
at law.—Ex parte City of Bessemer, 
197 So. 20. 

Mandamus -would issue to compel 
transfer to equity side of circuit court’s 
docket, of proceedings by a municipal- 
ity to condemn a right of way for 
electric transmission lines over a lot 
located without corporate limits of the 
city so as to permit municipality to 
plead that landowner was estopped to 
assert invalidity of condemnation pro- 
ceedings by statements made by him to 
the probate court and to agents of the 
municipality and by delaying to assert 
invalidity of proceedings until damages 
were assessed, and municipality had 
erected its transmission lines over 
owner’s, property and other adjacent 
properties at a large expense. Code 
1923, §§ 2001, 2295.—Ex parte City of 
Bessemer, 197 So. 20. 


* § 122 

Ohio. Mandamus would not lie to 
direct judge to set aside judgment en- 
tered on a motion, to render judg- 
ment for the plaintiff in a certain ac- 
tion, to deny defendant in that action 
leave to plead, and to revoke leave to 
plead which had been granted.—State 
ex rel. Smith v. Young, 29 N.H.2d 564, 
137 Ohio St. 319. 


§ 125 

Cal. Where the frfial court acts un- 
reasonably in deferring the taking of a 
deposition or acts in such a manner as 
to in effect deny the right of a party 
litigant to have deposition taken, the 
trial court is acting beyond its powers 
and its actions may be controlled by 
mandamus or other appropriate reme- 
dy. Code Civ.Proc. §§ 1049, 2021.— 
Hays v. Superior Court in and for Los 


pertinence. of its contents, and avyail- 


ability of other means of proof cannot 
be determined by ‘exercise of merely — 
ministerial function. Code 1931, 57-5- 
4.—Ebbert v. Bouchelle, 14 S.E.2d 614. « 
In exercising discretion as to issu- ~ 
ance of subpcena duces tecum for pro-— 
duction of documentary evidence, court 
acts judicially, not ministerially, and 
assumption, where court acts, is that it 
is exercising judicial function, not con- 
trollable by mandamus. Code 1931, 57- 


5-3, 57-5-4.—Hbbert vy. Bouchelle, 14 
S.H.2d 614. : 
26 
Ala.App. Mandamus would lie to re- 


quire circuit judge to dismiss cause on 
docket if there had been a discontinu- 
ance thereof.—Ex parte Whitehead, 199 


_ So. 876, 29 Ala.App. 583, certiorari de- 


Angeles County, 105 P.2d 975, prior” 


opinion 100 P.2d 1050, prior opinion 
92 P.2d 665. 

R.J. The refusal to grant mandamus 
to require notary public to issue body 
attachments against parties who re- 
fused to give depositions was not an 
abuse of discretion where action in 
which depositions were sought was one 
against landlord for damages resulting 
from fire and parties were plaintiffs in 
other actions also suing as tenants for 
damages resulting from same fire and 
hence were parties interested in the 
action. Gen.Laws 1938, ce. 539, § 1.— 
Hamilton Co. v. Goring, 16 A.2d 334, 

W.Va. The trial court’s discretion in 
refusing to permit the plaintiff in an 
action for alleged wrongful death to 
inspect statements which had been 
made to the superintendent of the de- 
partment of public safety with respect 
to deceased’s death, would not be dis- 
turbed in mandamus proceeding by the 
Supreme Court of Appeals, where there 
was no showing that the trial court 
acted arbitrarily.—State ex rel. Lykens 
v. Bouchelle, 11 8.H.2d 119. 

W.Va. Determination of materiality 
and propriety of ordering production 
of documentary evidence by a person 
not party to action through issuance 
of subpcena duces tecum is left by 
statute to presiding judge’s sound dis- 


nied’ Ex parte Whisler, 199 So. 879. 240 
Ala. 447. 

Where summons and complaint had 
not been served on defendant, but ney- 
ertheless default judgment was en- 
tered, after which cause was allowed 
to repose quiescently for more’ than 
nine years, mandamus would lie to 
compel judge to dismiss the cause on 
ground that there had been a “discon- 
tinuance” of the ease. Code 1923, § 
9419,—Ex parte Whitehead, 199 So. 
876, 29 Ala.App. 5838, certiorari denied ; 
ae parte Whisler, 199 So. 879, 240 Ala. 


Mich. An order of circuit judge dis- 
missing suit for want of progress can- 
not be vacated or otherwise disturbed 
in mandamus proceeding against the 
judge, unless it appears with reason- 
able certainty that judge in entering 
order was guilty of an abuse of dis- 
cretion which is so plain that upon con- 
sideration of the facts upon which the 
judge acted, an unprejudiced person 
can say that there was no justifica- 
tion or excuse for the dismissal. Comp. 
Laws 1929, § 14253.—Hoad y. Spier,. 
299 N.W. 146, 298 Mich. 462. 

Wash... The rule of practice and stat- 
ute, providing that action shall be dis- 
missed for want of prosecution when 
plaintiff neglects to note it for trial 
within a year after any law or fact is- 
sue has been joined, unless failure to 
do so was caused by party moving to 
dismiss, are “mandatory” when condi- 
tions to which they relate are clearly 
established, so that court, in such case, 
has no discretion in matter, but must 
dismiss action on motion, and, if court 
fails or refuses to grant such motion, ‘ 
mandamus lies to compel performance: 
of such duty. Rem.Rev.Stat. § 308-3. 
—State ex rel. Goodnow y. O’Phelan, 
106 :P.2d 1073, y 

Wash. On motion to dismiss an 
action under rule of procedure and 
practice for failure to note action for 
trial or hearing for one year, ques- 
tion of law only was involved, and 
not exercise of judicial discretion, and 
hence writ of mandate could issue to 
require entry of order of dismissal. 
Rules of Procedure and Practice, rule 
Ill, Rem.Rev.Stat.Supp. § 308—3.— 
Bate ex rel, Philips v. Hall, 108 P.2d 


Wash. Where express mandatory 
conditions of statute or rule, provid- 
ing for dismissal of action not 
brought to trial within specified time, 
are clearly established without con- 
tradiction, court has no discretion in 
matter, and mandamus is proper rem- 
edy to require court to grant motion 
to dismiss such action. Rem.Rey.Stat. 
§ 808—3.—State ex rel. City of Seat- 
tle v. Superior Court for King ‘Coun- 
ty, 108 P.2d 342. 

§ 130 

Ala. Where circuit court sustained 
demurrer to motion to transfer an ac- 
tion from the law side to the equity 
side of the court, mandamus was prop- 
er method to review court’s decision. 
Code 1923, § 6490.—Ex parte R. A. 
Brown & Co., 198 So. 138. 

Cal. Action of the superior court, in 
granting order of nonsuit against 
claimants who had filed statement of 
heirship in proceeding to determine- 


ceeding, was in 
jurisdiction, and hence 
wi | lie to require the superior court 
to permit the claimants to participate 
in the proceeding. Probate Code, §§ 
1080-1082.—O'Day vy. Superior Court in 
oa for Los Angeles County, 108 P.2d 
Tex.Civ.App. Where issuance of tem- 
porary writ enjoining foreclosure sale 
under default judgment was based on 
allegation in petition therefor that 
service on mortgagor was defective, but 
no attack was made on sufficiency or 
service of alias citation on which de- 
fault judgment was rendered, manda- 
mus would lie to compel hearing on 
3 motion to dissolve the temporary in- 
> junction, though a judgment had been 
entered at a subsequent term purport- 
ing to set aside the default, in absence 
a of motion to have such judgment en- 
tered nune pro tune, since court was 
' without jurisdiction to take case under 
~~ -advisement and render judgment at 
- subsequent term.—Allied Store Utili- 

_. ties. Co. v. Hunt, wa S.W.2d 246. 

FS at mi 


: facies 13 
Ala. The powers conferred on jury 
commission by act creating it are 
‘quasi-judicial’ involving matters of 
judgment and discretion, and deter- 
mination that a particular person is 
possessed of qualifications required by 
act authorizing his name to be placed 
on roll and in the box is result of 
judgment of jury commission not in- 
dividual judgment of individual com- 
missioners and such combined judg- 
ment and conclusion is by authority of 
law and is not’in absence of vitiating 
fraud subject to revision or supervision 
through extraordinary writ of manda- 
mus.—Wilson v. Brown, 1 So.2d 914. 
: Mandamus will not lie to supervise 
acts of jury commissioners with re- 
spect to exclusion of thousands of per- 
“a sons from jury_roll.—Wilson vy. Brown, 
. 1 So.2d 914. 


§ 140 ; 

Tex. Entry of judgment on either 

general or special directed verdict, 
P which is valid and responsive to is- 
-. sues submitted, involves no “judicial 

or discretionary power”, but is simply 

F: “ministerial act’’, to enforce perform- 
ance of which mandamus will lie— 
: Simpson v. Charity Benev. Ass’n, 152 
S.W.2d 1093, reversing 149 S.W.2d 227. 


: § 142 

By Ala. Mandamus was proper remedy 

is to vacate order overruling motion to 

4 strike interrogatories propounded by 
the state as plaintiff to defendant, and 
requiring the defendant to answer the 
interrogatories. Code 1940, Tit. 7, §§ 
477, 481, 483.—Ex parte Loveman, Jo- 
seph & Loeb, 2 So.2d 446. 


Ala.App. Mandamus to require judge 
of inferior court of county to vacate 
his order reinstating driver’s license, 
revoked by Director of Public Safety 
after licensee’s conviction of driving 
automobile while under influence of 

- . intoxicating liquor, is proper remedy 
of director to test question of such 
court’s authority or jurisdiction to 
entertain petition for and order restora- 
tion of license. Code 1928, § 1397(50); 
Gen.Acts 1936-37, Ex.Sess., p. 229; 
Gen.Acts 1939, p. 300 et seq.; pp. 
304, 305, § 10(h) (2), (n).—BHx parte 
Smith, 200 So. 114. 

Ill.App. Where plaintiff was given 
no notice of hearing to try the ques- 
tion of her sanity, as ordered by the 
county court, an order of the county 
court adjudging her insane was void, 
and the circuit court had power to 
issue a writ of mandamus against the 
judge of the county court directing 

ie the judge to expunge the order ad- 

q judging plaintiff insane. Smith-Hurd 

‘ 

é 


Stats. c. 85, §§ 3, 4; Smith-Hurd Stats. 
Const. of 1870, art. 6, § 12.—Goodman 
v. Jarecki, 34 N.H.2d 126, 310 Ill.App. 


392: 
: Mich. Mandamus would not lie to 
‘a compel circuit judge to vacate order 


' staying payment of unemployment 
i benefits pending determination of ap- 
peal, where appeal had been heard, 
5, questions raised thereby had been de- 
2 


the court's” 
mandamus > 


i and purpose in seeking manda- 
mus was to obtain payment of bene- 
fits pending decision on appeal, with- 
out regard to ultimate decision as to 
rights of parties—Smith v. Ingham 
ee Judge, 298 N.W. 102, 297 Mich. 


N.Y.Sup. A sentence and commit- 
ment of Court of General Sessions 
could not be set aside, as being void, 
by a mandamus proceeding.—People ex 
ee Reisinger v. Canavan, 22 N.Y.S.2d 


Ohio. Mandamus would not lie to 
direct judge to set aside judgment en- 
tered on a motion, to render judgment 
for the plaintiff in a certain action, to 
deny defendant in that action leave to 
plead, and to revoke leave to plead 
which had been granted.—State ex rel, 
Smith v. Young, 29 N.H.2d 664, 137 
Ohio St, 319. 

Ohio App. Where a court has made 
an unlawful order of suspension of 
execution of a sentence in a criminal 
case, mandamus will lie to compel the 
court to set aside and vacate such un- 
authorized order of suspension and to 
carry the original sentence into execu- 
tion.—_State v. Parks, 86 N.H.2d 42, 
67 Ohio App. 96. 

Tex.Civ.App. An order of mistrial, 
upon failure of jury to answer all spe- 
cial issues propounded to it, was an 
‘interlocutory. order’ from which no 
appeal would lie, and mandamus would 
not lie to require trial judge to vacate 
order of mistrial and render final judg- 
ap nana v. Hall, 143 S.W.2d 
Generally, mandamus is not proper 
remedy by which to correct or reverse 
erroneous rulings or judgments of an 
inferior tribunal, although in certain 
cases it may issue to compel an inferior 
court or judge to vacate or set aside a 
void order or judgment.—Firestone vy. 
Hall, 143 S.W.2d 797. 

Wash. It is not the best practice 
to review by writ of mandate an order 
which has been entered, and direct 
trial court to set aside an order in- 
volving the exercise of judicial discre- 
tion, when it would not be proper, 


upon an application for writ of man- 


date, to direct the court to take either 
affirmative or negative action before 
the entry of any such order.—State 
ex rel. Nielsen v. Superior Court for 
Thurston County, 110 P.2d 645. 


§ 145 

Cal.App. If writ of execution upon 
judgment was improperly refused, man- 
damus was proper remedy to compel 
its issuance.—Slater v. Superior Court 
of Contra Costa County, 115 P.2d 32, 
rehearing denied Slater vy. Superior 
Court in and for Contra Costa County, 
115 P.2d 865. 

Pa.Com.Pl. Where a judgment has 
been secured against a defendant before 
a justice of the peace the justice has no 
discretion but to issue a writ of execu- 
tion on the judgment on the demand of 
the plaintiff and for failure to perform 
that duty the court of common pleas 
can issue a writ of mandamus compel- 
ling the justice so to act.—Common- 
wealth ex rel. v. Lowe, 23 West. 121. 


§ 147 
Ga. Where deed is refused to highest 
bidder at sale under improvement ex- 
ecution under Waycross’ Street-Im- 
provement Act, by city marshal, man- 
damus is proper remedy of purchaser. 
Laws 1925, pp. 1566, 1569, §§ 11, 16; 
Code 1933, § 64-101.—City of Waycross 
v. Cullens, 10 S.H.2d 920, 190 Ga. 823. 
§ 148 
Cal.App. Where trust deed was exe- 
cuted prior to the enactment of amend- 
ed section of Code of Civil Procedure 
shortening trustor’s period of redemp- 
tion after foreclosure sale of property 
covered by trust deed, mandamus 
would not lie to compel commissioner 
of superior court to deliver a commis- 
sioner’s deed at expiration of the 
shortened period since statute did not 
apply. Code Civ.Proec. § 725a.—Cali- 
fornia Federal Savings.& Loan Ass’n vy. 
Allen, 112 P.2d 959. 
§ 154 
Ala.App. A judgment creditor was 
not entitled to writ of mandamus re- 


quiring cireuit judge to dismiss judg- 
ment debtor’s appeal from judgmen 


of inferior court of Coffee county on 


ground that appeal was not taker 


notwithstanding’ that judgment was 


rendered on March 2, 1934, and that 


appeal was not. taken until Novembe 


come appealable until October 25 
1938, when judgment was entered o1 


the minutes pursuant to nune pro tunc ~ 
Loc.Acts — 


order of the circuit court. 


1931, p. 191, §§ 18, 19.—McCollough 
v. Parks, 199 So. 750, 29 Ala.App. 610. 
oH Cal.App. Where appeal from j : 
ice’ 


stipulation of parties extending 


ized finding that appellant had r 
leased court reporter from the dut: 
otherwise imposed upon him to pre 
pare transcript of evidence, mandamus 
would not issue to compel the re- 
porter to furnish transcript.—Beaty 
Lewis, 150 S.W.2d 818. 


12, 1938, since judgment did not be- ‘ 


time 4 
was insufficient to toll the running of 


within 30 days as required by statute, 


Tex.Civ.App. A district clerk is not — . 


vested with discretion of disapprov-— 


ing supersedeags bond on account. oe 


its form or substance, or with r! 
to refuse to perform any other mi 


and 
the performance 
Ann.Civ.St. art.  2270.—English  v. 
‘vreaccar, 153 S.W.2d 539. Cet 
Under statute, district clerk is ves 


ed with judicial discretion in passing» 
on financial worth of sureties on su- 


a . 


persedeas bond and entering his ap 
proval thereon, and, in absence | 
showing that he has arbitrarily and 
without exercising discretion refused to 
approve bond, his refusal cannot be 
disturbed by mandamus. Vernon’s 
Ann.Civ.St. art. 2270—WHnglish  v.) 
Treaccar, 153 S.W.2d7539..4 i 5 Ge 

The statute providing that Texa 
Lloyd’s plan insurer may re-insure it 
excess lines with solvent 
Lloyd’s plan insurer which is accepta- 
ble to 
which has 


no license to do busines 


in Texas does not take away from ~ 


district clerk discretion, vested unde 
another statute, of determining suffi 
ciency of supersedeas bond part o 
which has been re-insured by foreign 
Llovd’s plan insurer, in absence 0: 
showing as to solvency of reinsurer or 


as to amount of its responsibility or 
other facts from which clerk may de- ~ 
termine its financial worth, and man- © 
damus will not lie to compel clerk to — 


approve bond under such circumstanec- 


es. Vernon’s” AnniCiy.St; arts. 82270 
Le ee ees v. Treaccar, 153 S.W. | 
2 : : re 


§ 155 
©.C.A.2. Where a tribunal to which | 
a cause is remanded misconstrues or 


fails to follow the mandate of the ap- 
pellate court, the mandate may be en- 
forced by a new appeal or by manda- 
mus to enforce a ministerial duty.— 
Morris v. Securities and Exchange 
Commission, 116 F.2d 896. 

©.C.A.Mo. Where Supreme Court 
sends a mandate to court below, un- 
less the mandate leaves something to 
the judgment or discretion of the in- 
ferior court, and that court mistakes 


or misconstrues or does not give full - 


effect to the mandate, its action may 
be controlled by the Supreme Court 
either upon a pew appeal or by writ 
of mandamus.—Ohio Oil Co. y. Thomp- 
son, 120 F.2d 831. 

Ohio. Where Supreme Court re- 
versed judgment of Court of Appeals 
affirming Court of Common Pleas 


terial duty connected with his office, 
mandamus will issue to enforce 
thereof. Vernon’s 


foreign > 


insurance commissioners and 


4 


§ 155 : 
q judgment for defendant and remand- 
“4 ed cause to Court of Common Pleas for 


further proceedings not inconsistent 
with opinion of Supreme Court, plain- 
tiff was not entitled to writ of man- 
damus in Court of Appeals to compel 
Court of Common Pleas and judges 
thereof to enter judgment in plaintiff's 
favor. Gen.Code, §§ 12285, 12287.— 
State ex rel. McCamey v. Court of 
Common Pleas of Cuyahoga County, 31 
N.E.2d 683, 137 Ohio St. 566. 

Okl. Where issues were fully tried 
in the lower court, and judgment was 


reversed on appeal without specific 
directions, mandamus would lie to 
j compel entry of judgment in con- 


, formity with opinion and decision of 
the Supreme Court.—Randolph  y. 
Johnson, 108 P.2d 169. : 

Wis. Where neither decision of Su- 
preme Court nor decision of trial court 
‘ in conformance with mandate of Su- 
mm. prone Court determined right of ac- 
_ tion on bond posted when temporary 
; injunction was issued, mandamus 
would not lie to compel trial court to 

enter judgment, in accordance with 

mandate of Supreme Court, determin- 
ing right of action on bond. St.1939, 

§§ 268.06, 268.07—State ex rel. Patch 

v. Circuit Court of Fond du Lac Coun- 
' ty, 298 N.W. 166, 238 Wis. 83. 


§ 161 
N.Y.App.Div. Accused, who was con- 
victed and sentenced in May, 1938, to 
imprisonment upon his plea of guilty 
_ to one of three felony indictments re- 
_ turned against him during April, 1938, 
was not two years thereafter entitled 
to a peremptory order of mandamus 
y directing the county court in which 
_- the other two indictments were still 
pending to dismiss such indictments on 
ground of an alleged violation of ac- 
_ cused’s constitutional right to a speedy 
_ trial.—Carnevale v. Liddle, 27 N.Y.8.2d 
_ 499, 262 App.Div. 795, appeal denied 
29 N.Y.S.2d 724, 262 App.Div. 925. 

- Appeal denied. 
§ 162 


Mont. Mandamus would lie to com- 
pel justice of the peace to proceed and 
dispose of complaint made against 
chairman of Industrial Accident Board 
who in alleged violation of. statute 
‘held position of Democratic precinct 
committeeman and was also member 
and vice-chairman of Democratic State 
Central Committee, where the justice 
had consumed nearly two months in 
determining whether or not probable 
cause existed for issuance of warrant 


\ 


§ 166 
/. Cal.App. Where petitioner was not 
brought to trial within 60 days after 
filing of information against petitioner 
in superior court, and delay was not 
due to petitioner’s fault, and prosecu- 
tion failed to show existence of good 
cause as to why petitioner was not 
brought to trial within 60-day limit, 
petitioner wag entitled to mandamus to 
compel superior court to dismiss crim- 
inal action. Pen.Code, § 337a, subd. 3; 
§ 1050; § 1382, subd. 2.—Dearth v. 
Superior Court in and for Los Angeles 


County, 104 P.2d 376. 
§ 169 
D.C.Pa. Mandamus would not lie to 


grant to federal prisoner relief from 
order of a district court requiring sen- 
tence imposed against him to run in- 
dependently of another sentence, which 
was allegedly void because it was. en- 
tered during pendency of an appeal 
and when the District Court was with- 
out jurisdiction over the case.—U. S. v. 
Rolinick, 33 F.Supp. 863. 

Ky. The denial of probation by the 
Whitley circuit court and the sen- 
tencing of a minor to the House of 
Reform at Greendale for one year, con- 
trary to statute requiring courts com- 
mitting minors to houses of reform to 
commit them until they arrive at the 
age of 21, was purely a “ministerial 
act,” and the imposition of the prop- 
er sentence could have been compelled 
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mandamus, and the superintendent 
the House of Reform would have 


by 


been justified in refusing to receive the 


minor thus illegally committed. Ky. 
St. §§ 2095b-13, 2095c-1 et seq.—Com- 
monwealth v. Crawford, 147 S.W.2d 
1019, 285 Ky. 382. 

La. Mandamus would be directed to 
judge of district court to compel him 
to determine a plea filed therein, 
where case’ was being tried. de novo 
on appeal from a judgment of city 
court convicting relator of violating 
city ordinance. Const.1921, art. 7, 
36.—City of Minden v. Harris, 200 So. 
449, 196 La. 1021. 

Tenn. Dismissing petition for man- 
damus on ground that it sought to 
require defendants not only to act, 
but to act favorably upon bills of cost 
by justices of the peace for criminal 


. proceedings, was not error where pe- 


tition alleged that defendants had 
unlawfully refused to approve bills of 
cost, and in effect sought to require 
approval. Code 1932, §§ 12229, 12230. 
—State ex rel. Chanaberry v. Stooks- 
bury, 145 S.W.2d 775. 

See Rex ex rel. Moran vy. Lennox 
[1941] 1 Dom.L.R. 779; Rex v. Me- 
Lean [1941] 38 pom tek 702. 


4s 

App.D.Cc. Whether interrogatories 
served on a garnishee are proper or 
the answers thereto suffieient are ques- 
tions which in their determination call 
for the exercise of judicial discretion, 
and the exercise of that discretion can 
be reviewed in the manner provided by 
law, but the District Court is not em- 
powered to require the judges of the 
municipal court to decide either ques- 
tion, one way or the other. D.C.Code 
1929, T. 18, § 29, and: T. 24, §°295.— 
Security Savings & Commercial Bank v. 
Aukam, 120 F.2d 722. F 

Where a garnishee answered three in- 
terrogatories which were served on him 
and: did not answer two others, and one 
of the judges of the municipal court to 
whom judgment creditor presented gar- 
nishment and answers refused credi- 
tor’s demand that a judgment of con- 
demnation be entered against garnishee, 
creditor was not entitled to relief on 
its request that the District Court di- 
rect the municipal court judge to grant 
judgment of condemnation against gar- 
nishee. D.C.Code 1929, T. 18, § 29, and 
T. 24, § 295.—Security Savings & Com- 
mercial Bank y. Aukam, 120 F.2d 722. 


§ 192 
Ala. The legality of removal of a 
receiver and appointment of a successor 
may be reviewed by mandamus before 
final judgment in the interests of jus- 
tice. Code 1923, § 10123.—Parker v. 
Farish, 1 So.2d 596. 


§ 196 

Ala. Where county officials of Mo- 
bile County declined to honor the req- 
uisition of county treasurer for a nec- 
essary supply of blank checks for the 
office, mandamus was properly issued 
to compel the board of revenue and 
road commissioners to honor the req- 
uisition, Loc.Acts 1911, p. 279; Gen. 
Acts 1933, Ex.Sess., p. 51; Code 1923, 
§ 9604.—Board of Revenue & Road 
Com’rs of Mobile County v. State ex 
rel. Stone, 1 So.2d 904. 

Cal. Mandamus will not issue to 
control exercise of discretion which law 
reposes in a public officer as part of 
his public function, but writ will issue 
where duty is one specifically enjoined 
by reason of an office, trust or station, 
or where law imposes upon such officer 
Specific duties which he refuses to per- 
form because of an erroneous conclu- 
sion as to his legal duties, or where 
a petitioner is entitled by law to a 
certain action. Code Civ.Proec. § 1085, 
—Consolidated Printing & Publishing 
Co. v. Allen, 112 P.2d 884, 

App.D.C.. Where an administrator 
erroneously holds himself to be with- 
out power to consider a claim, relief in 
the nature of mandamus_ generally 
may be given.—Cotonificio Bustese, § 
A. v. Morgenthau, 121 F.2d 884, 

Since the Secretary of the Treasury 
had power to exercise his discretion 
concerning merits of petition for re- 
mission or mitigation of customs ex- 


. 
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action in the nature of a penalty, h 
refusal to consider the merits const 
tuted a failure to exercise that dis- 
cretion, and District Court had power 
to direct that he consider the merits. 
Tariff Act 1930, tit. 4, § 618, 19 U.S. 
C.A. § 1618.—Cotonificio Bustese, S. A. 
v. Morgenthau, 121 F.2d 884. 

Mich. Mandamus will not issue _ to 
compel Department of Labor and In- 
dustry to file a claim for review mailed 
within ten days and received on the 
twelfth day, where no application for 
further time was made and no cause 
shown. Comp.Laws 1929, § 8447.— 
Meyers v. Iron County, 298 N.W. 308. 
297 Mich. 629.° 

Mo.App. Generally, courts in manda- 
mus proceedings can issue orders to 
public officers to perform all duties 


except such duties as result from the 


inherent character of the proceeding 
itself—State ex rel. Le Shure v. 
O’Hern, 149 S.W.2d 914. 

Mo.App. In matters of quo warranto, 
the Attorney General and circuit or 
prosecuting attorneys are vested with 
prerogative rights that are so inherent 
to the duty that courts cannot interfere 
by mandatory orders, since those offi- 
cers are required to have legal profi- 
ciency to perform their publie duty, 
and courts cannot presume that those 
officers will betray their public trust. 
—State ex rel. Le Shure v. O’Hern, 
149 S.W.2d 914. 

N.Y.Sup. The power conferred on 
state university regents by Education 
Law to change corporate name of any 


institution incorporated by them is 
permissive, not mandatory, so _ that 
Supreme Court cannot compel regents 


to change corporate name containing 
word “engineering”’ in violation of stat- 
ute. Education Law, §§ 62, 1461.— 
New York State Soc. of Professional 
Engineers vy. Education Department, 27 
N.Y.S.2d 697, 176 Mise. 136. 


Ohio. Where orders of Industrial 
Commission sufficiently stated grounds 
for discontinuing compensation, work- 
men’s compensation claimant was not 
entitled to writ of mandamus to com- 


pel the Industrial Commission to 
amend or clarify its orders. Gen.Code, 
§ 1465-90.—State ex rel. Gabbard v. 


Industrial Commission, 34 N.E.2d 983, 
138 Ohio St. 333. 

A workmen’s compensation claimant 
relying on workmen’s compensation law 
in force in 1931 is not entitled to writ 
of mandamus .to compel Industrial 
Commission to amend or clarify its 
orders, since right to writ for such 
purpose was not granted by law then 
in force. Gen:Code, §§ 26, 1465-90.— 
State ex rel. Gabbard v. Industrial 
Commission, 34 N.H.2d 9838, 138 Ohio 
St. 333. 

Ohio. Public, religious, benevolent, 
educational and charitable institutions 
were entitled to writs of mandamus 
requiring Director of Public Utilities 
of City of Cleveland to furnish free 
water to such institutions as author- 
ized by city ordinances. Const, art. 8, 
§ 6.—State ex rel. Mt. Sinai Hospital 
of Cleveland v. Hickey, 35 N.W.2d 444, 
138 Ohio St. 389. 


Ohio. Industrial Commission’s find- 
ing on application for additional com- 
pensation that disability subsequent to 
that for which compensation had been 
previously awarded was not proved 
and dismissing application was a de- 
cision relating to the extent of the dis- 
ability and was final, and hence the 
decision would not be interfered with 
by the courts in a mandamus proceed- 


t 


ing, in absence of an abuse of discre-. 


tion.—State ex rel. 
dustrial Commission, 
138 Ohio St. 439. 


Thompson y, In- 
35 N.E.2d 727, 


§ 197 

Cal. In California, “mandamus” is 
the remedial writ used to correct those 
acts and decisions of administrative 
agencies which are in violation of law, 
where no other adequate remedy ig 
provided. Code Civ.Proc. §§ 1084-1097, 
—Bodinson Mfg. Co. v. California Hm- 
ployment Commission, 109 P.2d 935 
prior opinion 101 P.2d 165. ; 

Cal. Mandamus was the proper pro- 
ceeding for employer to bring to com- 
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t Commission to 
varding unem- 
were members of a union which 
s not on strike against employer 


-but-who refused to pass through pick- 


et lines established by other striking 
employees, where employer alleged 
that such award violated law. St. 
1935, p. 1226, as amended; St.1939, p. 
8, § 56; Code Civ.Proc. §§ 1084-1097. 
—Bodinson Mfg. Co. v. California Bm- 
ployment Commission, 109 P.2d 935, 
prior opinion 101 P.2d 165. 

Iowa. Mandamus under the statute 
is available to compel members of tax 
commission to perform an act which 
the law enjoins as a duty of their of- 
fice. Code 19389, § 12440.—Pierce v. 
Green, 294 N.W. 237. 

Neb. Mandamus may issue against 
a public officer to compel him to _ act 


when duty is imposed on him by law, 


and still exists at the time writ is ap- 
plied for, and the duty to act is clear. 
Comp.St.1929, § 20-2156.—State ex rel. 


“Cashman vy. Carmean, 295 N.W. 801. . 


N.J.Sup. In mandamus _ proceeding 
by telephone company required to re- 
locate its conduits, manholes, and 
transmission wires because of con- 
struction of a subway pursuant to 
compact between Pennsylvania and 


New Jersey, writ of mandamus would 


not issue to compel Delaware River 
Joint Commission to condemn compa- 
ny’s easements, rights of way, and in- 
corporeal hereditaments in subsurface 
of street where company’s loss was 
consequential and there was no tak- 
ing of realty within meaning of provi- 
sions of compact, or the statutes relat- 
ing to condemnation and eminent do- 
main. N.J.S.A. 32:3-1 et seq., 32:3-6 
32:5-1, 32:5-2 et seq.—New Jersey Bell 
Telephone Co. v. Delaware River Joint 


Commission; 15, A.2d (221, 125. N.J.L. 
roa 
Pa.Com.Pl. A motion to quash an al- 


ternative writ of mandamus to enforce 
compliance by defendants with the pro- 
visions of the act of July 2, 1937, P.L. 
2714, 77 P.S. § 1101 et seq., relating to 
occupational diseases, was granted and 
the writ was dismissed, where relator 
had failed to recover on a judgment 
based on an award by the workmen’s 
compensation board for an employee’s 
death resulting from an occupational 
disease.—Keck v. State Workmen’s Ins. 
Board, 49 Dauph. 362, 88 P.L.J. 481. 


Pa.Com.Pl. A writ of mandamus can 
be issued to compel public officials to 
do their duty.—Bachman y. Kichliné, 27 
North. 360.. - 


Pa.Com.Pl. It is contrary to public 
policy for a Salary Board to refuse to 
ascertain and determine the number of 
deputy or deputies to which the Cor- 
oner is entitled and to fix the salary or 
salaries for such deputy or deputies.— 
Bachman v. Kichline, 27 North. 360. 

A mandamus to compel salary board 
to ascertain number of deputies to 
which Coroner is entitled is only issued 
to compel the Salary Board to do its 
duty, not to interfere with its discre- 
tion in the premises.—Bachman y. Kich- 
line, 27 North. 360. 


g§ 198 . 

Cal. The writ of “mandamus” may 
be used, not only to compel the per- 
formance of a ministerial act, but also, 
in a proper case, for the purpose of 
reviewing the final acts and decisions 
of statewide administrative agencies 
which do not exercise judicial power. 
Code Civ.Proc. §§ 1084-1097.—Bodinson 
Mfg. Co. v. California Employment 
Commission, 109 P.2d 935, prior opin- 
jon 101 P.2d 165. 

Cal. “Mandamus” has traditionally 
been merely a proceeding to compel 
the performance of ministerial duties 
and has not been widely used as a 
method for reviewing the decisions 
of administrative agencies.—Bodinson 
Mfg. Co. v. California Employment 
Commission, 109 P.2d 935, prior opin- 
ion 101 P.2d 165. ~ 

Cal.App. Mandamus will lie to com- 
pel a governor, to perform acts which 
are purely ministerial in nature and 
may properly be imposed on other per- 
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 Cal.App. A writ of mandate may not 
issue to compel an officer or board to 
act in any particular way, except in 
performance of ministerial duties, nor 
to control exercise of discretion 
abused.—Mosesian vy. Parker, 112 P.2d 


705. 
Colo. Ordinary election judges have 
both “judicial” and “ministerial” du- 


ties to perform, as respects control by 


mandamus. ’35 C.S.A. ¢. 59, §§ 214, 
207% to: 220, 250'." elie, $63 1731 e. 
A.Supp. ¢. 59, §§ 215, 216; Const. art. 
4, § 3—People ex rel. Griffith vy. Bun- 
dy, 109 P.2d 261. 

La.App. A writ of mandamus will 


only issue to compel a public official to 
perform a purely “ministerial duty’’, 
a duty which a law or an ordinance 
in plain and unmistakable terms re- 
quires him to perform as a part of 
and in connection with his official func- 
tions.—_State ex rel. Monk v. Police 
Jury of Vernon Parish, 3 So.2d 186. 

Mich. The performance of a minis- 
terial duty by an officer, such as the 
Secretary of State, may involve the ex- 
ercise of some discretion and judg- 
ment.—People ex rel. Wright v. Kelly, 
293 N.W. 865, 294 Mich. 508. 

Mont. The controlling question in 
determining whether mandamus is 
proper remedy is whether the thing 
sought to be enforced is the perform- 
ance of a ministerial act which it is 
clearly the legal duty of officers to 
perform without any inquiry into facts 
on part of officers.—State ex rel. Wolff 
vy. Geurkind, 109 P.2d 1094. 

Mont. The distinction between mere 
“ministerial act’? and judicial and other 
official acts is that where the law pre- 
scribes and defines the duty to be 
performed with such precision and cer- 
tainty as to leave nothing to the exer- 
eise of discretion or judgment, the 
act is ministerial, but where the act 
to be done involves the exercise of 
discretion or judgment, it is not to be 
deemed merely ministerial.—McCarten 
eee ot 109 P.2d 1108, 1382 A.L.R. 

29. 

N.M. Mandamus will not lie to re- 
quire of a public officer the perform- 
ance of even a ministerial duty unless 
it is clear that a duty to perform it 


exists.—Wilson v. Gonzales, 106 P.2d 
1093, 44 N.M. 599. 
Pa.Com.Pl. Mandamus will lie to 


compel performance of ministerial duty 
but not to compel an administrative 
bodv to decide a question submitted in 
a particular way.—Tutak v. City of 
Nanticoke, 35 Luz.L.Reg,Rep. 78. 


§ 199 

Ark. A writ of mandamus will not 
be granted to review exercise of dis- 
cretion of an officer or official board, 
but can only be invoked to compel offi- 
cer or board to exercise such discre- 
tion.—Satterfield v. Fewell, 149 S.W.2d 
949, 

Cal. Mandamus will not issue to 
control exercise of discretion which 
law reposes in a public officer as part 
of his public function, but writ will 
issue where duty is one specifically 
enjoined by reason of an office, trust 
or station, or where law imposes upon 
such officer specific duties which he 
refuses to perform because of an er- 
roneous conclusion as to his legal 
duties, or where a petitioner is entitled 
by law to a certain action. Code Civ. 
Proc. § 1085.—Consolidated Printing & 
Publishing Co. v. Allen, 112 P.2d 884. 

Cal.App. While a writ of mandate 
will issue to correct an abuse of dis- 
eretion, if the case is otherwise proper, 
an officer in whom public duties are 
confided by law is not subject to the 
control of the court in the exercise 
of the judgment and discretion which 
the law reposes in him as a part of 
his official functionsi—Hansen y. State 
Board of Equalization, 110 P.2d 453. 

Cal.App. A writ of mandate may not 
issue to compel an officer or board to 
act in any particular way, except in 
performance of ministerial duties, nor 
to control exercise of discretion, unless 
Lec Seal ais v. Parker, 112 P.2d 
705, 
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8 or officers.—O’Brien vy. Olson, 109 | 
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unless © 


ae we 
es bs) 
or purposes of — 
] f an ad- 
ministrative decision, a  particula 
question presents an issue of adminis 
trative jurisdiction or a discretionary — 
one is not ascertainable from exact 
criteria, but ultimate _ question is 
whetner Congress intended to bring 
the particular issue within administra- _ 
tor’s discretion, or to posit its exer- 
cise as to other matters upon the ex- — 
istence of one of the alternatives which 
it presents.—Cotonificio Bustese, 
v Morgenthau, 121 F.2d 884. e 
Where issue for determination of — 
administrator arises not only from 
statute or section which confers the 
administrator’s power, but also from 
language of other statutes or sections 
taken in conjunction with the former, 
account must be had of all pertinent ~ 
provisions, their interrelations and of — 
the effect which the detemination may © 
have upon any general scheme of legi 
lation and administrative action — i 
which they are a part, in determining 
whether an issue of administrative 
jurisdiction, or a discretionary one, i 
presented for purposes of relief 
mandamus.—Cotonificio  Bustese, S. A. 
vy. Morgenthau, 121 F.2d 884. ” 
Mont. Mandamus will lie to compel 
a board to do a ministerial act about 
which it has no discretion, but or- 
dinarily mandamus will not lie unl : 
among other things there is a 
legal duty not involving discretion on 
the part of the board or unless where > 
a discretion is involved, the action is 
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N.Y.Sup. Ordinarily, a board or of- : 
ficer cannot be compelled by the order 
of a court to perform an act which 
involves the exercise of discretion by 
such board or _ officer—Thomas_ vy. 
Wells, 28 N.Y.S.2d 306, 176 Mise. 682. 

Pa.Com.Pl. The test of the valid e 
ercise of deliberative or discretionary 
powers depends upon whether (a) they 
are lawfully given, and (b) they are 
lawfully exercised. If the power is not 
given, or if the power is unlawfully ex 
ercised, then executive or administrative 
officers are not beyond the reach of 
mandamus and cannot be relieved of | 
judicial supervision by pleading an rm 
proper construction of a statute.—Sobl 
ee Board of Pharmacy, 49 Dauph 


Pa.Com.Pl. The discretion of the Sal-_ 
ary Board can be reviewed only on ap- 
peal from its action to the Court en 
Siem igs ime vy. Kichline, 27 North. 

: { yi 

Pa.Com.Pl. Where a body or com- 
mission clothed with deliberative and 
discretionary powers has acted on a | 
matter within its jurisdiction, a court — 
cannot substitute its own judgment 
therefor in the absence of proof of 
fraud or manifest abuse of this discre- 
tion.—Gretton v. City of Pittsburgh, 89 
P.L.J. 61, 55 York 16, ah. 


/ ‘ 

Tex.Civ.App. The discretionary pow- 
ers of public officers cannot be com- 
manded to be exercised in a particular © 
way by mandamus.—Gibson y. Couch, ~ 
153 S.W.2d 288. 

Vt. The performance of an official 
duty or act, which involves the ex- 
ercise of judgment or discretion, can- 
not ordinarily be controlled by the 
court with respect to the particular 
action which should be taken in the 
matter, since to compel a board or | 
official by mandamus to decide the 
facts under such circumstances in a 
particular way would be to substi- 
tute the judgment of the court for 
that of the board or official—Proc- 
tor v. Hufnail, 16 A.2d 518, 

Where public board, in the _ per- 
formance of a discretionary duty, in- hi 
trusted to the board by law, arbi- Fi 
trarily abuses such power and acts in 
a way which amounts to a virtual re- 
fusal to perform the duty enjoined by 
law, mandamus may be resorted to 


in order to compel performance of 
the duty.—Proctor v. Hufnail, 16 A. 
2d. 41s. 


Wash, Generally, courts will not by, 


ance of an 


utes. 
44-603, subd, 2.—State ex rel. Republic 
- Nat. Life Ins. Co. v. Smrha, 293 N.W. 


Was necessary, 


§ 201 


mandamus attempt to control discre- 
tion of a public agency, but if the 
action of the agency is arbitrary or 
capricious, or if its action is prompted 
by wrong motive, there is not only an 
abuse of discretion, but there has been 
no exercise of discretionary power, 80 
that if an agency acts arbitrarily or 
refuses to exercise its discretion the 
law will by mandamus require it to 
exercise its discretionary power.—State 
ex rel. Reilly v. Civil Service Commis- 
sion of City of Spokane, 112 P.2d 987. 
134 A.L.R. 1100. Bis 


Cal.App. Mandamus will not lie 
against an officer to compel perform- 
act which the law does 
not specifically enjoin him to _ per- 
form.—Dormax Oil Co. v. Bush, 108 


pea 710. 


Ohio. The action which a relator 
seeks to compel by mandamus must be 


such as the law specially enjoins as 


a duty resulting from respondent’s 
office, and the duty, the performance 
of which is to be enforced, must be 
mandatory and the right to the remedy 
of mandamus must be clear.—State ex 
rel. Banning v. Kennedy, 31 N.H.2d 
847, 137 Ohio St. 586. 
ao § 207 


Cal.App. Mandamus or any other 


‘appropriate writ may issue against the 


_ governor under proper circumstances. 
Code Civ.Proc. § 1068.—O’Brien v. Ol- 


son, 109 P.2d 8. 


“aie § 212 
_. Utah. Where the Secretary of State 
~ eancelled the charter of a mutual irri- 


- gation company on the ground that it 
failed to pay corporation franchise tax 
and the cancellation was podurloriyed: 
ne 


mandamus would lie to compel 


‘Secretary of State to annul the for- 


iM feiture of the charter and file amend- 


ment to articles of incorporation. 
Laws 1909, c. 106, 2.—Green Ditch 
Water Co. v. Monson, 116 P.2d 387. 


§ 221 
- Neb. An action for writ of manda- 
mus would not lie against the depart- 
ment of insurance, or its officers, to 
compel approval of a form of rider for 
‘a life policy, which did not state in 
concise terms the exact coverage or 
‘liability prescribed by existing  stat- 
Comp.St.1929, §§ 44-602, subd. 5, 


372. 
: § 229 

W.Va. A peremptory writ of man- 
damus would not be awarded to com- 
pel action by the Public Service Com- 
mission with respect to water rates, 
where, as preliminary to the act sought 
- to be required, an investigation of facts 
and it appeared that 
such investigation was in progress, and 
completion thereof was not being un- 
reasonably delayed.—City of Wheeling 
vy. Preston, 13 S.H.2d 151. 


§ 236 

Tex.Com.App. Mandamus against 
the land commissioner will lie only 
when the duty to be performed is min- 
isterial as distinguished from discre- 
tionary, and then only on a record 
which shows by undisputed facts that 
the ministerial duty should be so per- 
formed by the state officer. Vernon’s 
Ann.Civ.St. art. 1735.—United Produc- 
tion Corporation v. Hughes, 152 S.W.2d 


; t § 237 

Wash. Where validity of sale of 
timber on public land by county au- 
ditor was upheld by the Supreme 
Court on appeal from an order of the 
Commissioner of Public Lands disap- 
proving the sale and conditions pre- 
requisite to issuance of a bill of sale 
were met by purchaser, act of execu- 
tion and delivery of bill of sale by the 
Commissioner of Public Lands was 
purely ‘‘ministerial’” and involved no 
discretion and mandamus would lie to 
compel Commissioner to issue a bill of 
sale. Rem.Rev.Stat. § 7797—58; Const. 
art. 4, § 4.—State ex rel. Polson Log- 
ging Co. v. Martin, 104 P.2d 466. 

§ 239 

App.D.C. The Secretary of Interior 

could not be compelled by mandamus 


Sek. 


A wf 
sate 


to issue oil lease on public land, since 
issuance thereof was within his dis- 
cretion. 
Ickes, 115 F.2d 36. 

Procedure preliminary to decision on 
application for an oil lease on public 
land is left to the Secretary of In- 
terior, and hence mandamus will not 
lie to compel decision by the secretary 
on an application where Secretary’s 
refusal to act is not clearly arbitrary 
or capricious. 30 U.S.C.A. 226.— 
Dunn v. Ickes, 115 F.2d 36. 

Mandamus would not lie to require 
Secretary of Interior to take action on 
application for oil lease on public land 
in absence of allegations in complaint 
from which it might be inferred that 
the Secretary acted arbitrarily or ca- 
priciously in withholding his decision, 
since in absence of such allegations it 
would be assumed that the Secretary 
withheld decision on the application 
for good and sufficient reasons. 30 U. 


SCA. § 226.—Dunn vy. Ickes, 115 F.2d 
sii § 249 
App.D.C. Mandamus could be_ in- 


voked to obtain relief from alleged ar- 
bitrary action of Secretary of Interior 
in removing name of Osage Indian from 
roll of persons entitled to allotment of 
tribal lands and funds under the Osage 
Allotment Act of June 28, 1906, as 
against contention that jurisdiction to 
grant relief was lost by repeal of pro- 
vision in Act of. 1894, conferring ju- 
risdiction on federal courts to deter- 
mine suits involving right of any Indi- 
an to an allotment of land under any 
law or treaty of the United States. 
Act June 28, 1906, 34 Stat. 539, 545, 
§§ 1, 6; 25 U.S.C.A. 845; Federal 
Rules of Civil Procedure, rule 81(b), 28 
U.S.C.A. following section 723¢c.—U. S. 
ex rel. Jump v. Ickes, 117 F.2d 769. 


§ 258 

Ariz. The discretionary actions of a 
public officer may not be controlled by 
mandamus except where the officer 
has acted arbitrarily and unjustly and 
in abuse of  discretion.—Collins vy. 
Krucker, 104 P.2d 176. 

Where there is more than one way in 
which a duty imposed upon a publie 
official may be performed, with prac- 
tically the same results, such official 
may not be compelled by mandamus to 
choose one method rather than an- 
other.—Collins vy. Krucker, 104 P.2d 


. 


Ariz. If a public officer is not specifi- 
cally required to perform a duty or has 
any discretion as to what shall be 
done, mandamus does not lie to compel 
him to perform that duty.—Graham y. 
Moore, 105 P.2d 962. 


Iowa. Although a public officer may 
have discretionary power, yet, if such 
power be exercised with manifest in- 
justice, the court may compel its due 
exercise by mandamus. Code 1939, § 
12440.—Pierce v. Green, 294 N.W. 237. 

N.D. Mandamus will not lie to con- 
trol official discretion. Comp.Laws 
1913, §§ 8457, 8458.—Midland Produce 
Co. v. City of Minot, 294 N.W. 192, 


Pa,Com.Pl. An ordinance appropri- 
ating money for the benefit of a volun- 
teer fire department is merely an execu- 
tory gift, subject to revocation until 
the transfer of the money has actually 
been made. Mandamus will lie to com- 
pel an officer to perform a duty im- 
posed by statute and to exercise his 
judgment and discretion, but will not 
direct how it shall be exercised. It is 
only when such discretion is abused, or 
there is a mistake in view of the law as 
applicable to the facts that the writ 
will issue.—Commonwealth ex_rel. Vol- 
unteer Fire Dept. v. Township of-Coal, 
14 Northumb. L.J. 332, 32 Mun. 46 


§ 259 

Neb. A mayor’s statutory duty to 
certify to governor the fact of de- 
crease in city’s population was purely 
“ministerial” and would be enforced 
by mandamus under rule that manda- 
mus will lie to compel public officer to 
perform ministerial duty. | Comp.St. 
1929, § 20-2156; Comp.St.Supp.1939, 
§ 17-162.—State ex rel. Cashman vy. 
Carmean, 295 N.W. 801. 


MANDAMUS: 


80 U.S.C.A. § 226.—Dunn Vv. 


YEN TE ett AGO aan oe 
Ariz. As against public officers in 


particular, mandamus is issued only to 


compel. performance of an act which 


the law especially enjoins as a duty © 


arising out of the office—Graham v. 
Moore, 105 P.2d 962. ; 

If the secretary of state, who was 
a defendant’ in a mandamus proceeding, 
had refused to perform-some act which 


the Constitution or statutes specifically — 


required of him, as secretary of state, 
to do, mandamus would issue, but, if 
he had not, mandamus would be de- 
nied.—_ Graham v. Moore, 105 P.2d 962. 


§ 261 
N.D. Mandamus will not lie against 
a municipal board or officer unless re- 
lator’s legal right to performance of 
the particular act sought to be .com- 
elled is clear and complete. Comp. 
aws 1913, §§ 8457, 8458—Midland 
Produce Co. vy. City of Minot, 294 N.W. 


192, - 
§ 268 Fs 
Fla. Where city was authorized to 
enact ordinance defining the term ‘“‘gar- 


bage” and imposing a charge of $4 per 


annum on each family for removal of 
garbage, city could not: be compelled to 
remove garbage from the premises of a 
city resident who did not comply with 
ordinance by refusing to pay the 
eharge of $4 which was not shown to 
i thes deen ine rears vy. Lee, 200 So. 
A city resident who refused to pay 
the $4 charge as required by ordinance 
for removal of garbage from each fam- 
ily could not compel the city to remove 
the garbage on theory that public 
health of city required city to remove 
all garbage, since while city is charged 


‘with duty of protecting health and 
sanitation of the people, it cannot per-. 


form such duty without means to do 
so, and the means may be raised by 
direct tax or some other species of tax, 
and it must be extracted from the peo- 
ple and should be spread to require all 
who enjoy the service to aid in bear- 
ing the burden.—Clein v. Lee, 200 So. 


§ 269 

{lL.App. Where county board had no 
power to grant request that territory 
embraced within village located in two 
townships in adjoining counties be 
organized as a town, board’s refusal to 
formally pass upon the request was in 
effect a “denial” of the request, and 
mandamus would not lie to compel 
board to exercise its discretion and 
pass upon the request. Smith-Hurd 
Stats. ¢c. 139, 127.—People ex rel. 
Village of Hinsdale v. Board of Sup’rs 
of Du Page County, 33 N.H.2d 761, 309 
Ill.App. 609. : de; 
§ 281 d 


Ariz. Determination of county board 
of supervisors that 
Superior court could be more econom- 
ically eliminated by calling in judges 
from smaller counties to assist resident 
judge, rather than by requesting Gov- 
ernor that a second judge be appoint- 
ed, did not constitute an abuse of dis- 
cretion which could be controlled by 
mandamus. Rev.Code 1928, 3689,.— 
Collins v. Krucker, 104 P.2d 176. 


Iowa. Mandamus would be granted 
to compel city superintendent of public 
safety to cancel promotional appoint- 
ment of one as lieutenant of fire de 
partment and to promote instead one 
of plaintiffs, where plaintiffs ranked 
higher than one appointed on preferred 
list of eligibles certified by municipal 
civil service commission, and plaintiffs 
were entitled to preference under sol- 
dier preference statutes while one ap- 
pointed was not. Code 1939, §§ 1159 
et seq., 5696.1, 5697, and 5698.—Her- 
man v. Sturgeon, 293 N.W. 488. 

Members of city fire department, who 
ranked higher than one appointed as 
lieutenant on preferred list of eligibles 
certified: by municipal civil service com- 
mission, and who were entitled to 
preference under soldiers’ preference 


statutes, were entitled to proceed by 


mandamus to compel city superintend- 
ent of public safety to cancel promo- 
tional appointment made by him and 
to promote instead one of plaintiffs, 


congestion in. 


ul 


' provided in statute, 


tests, 


pplication for appointment to. police 


force, and that only vacancy that had 
occurred since filing of application had 
been filled by person serving his pro- 


bationary period ag police officer as 
veteran was not 
entitled to a writ of mandamus compel- 
ling mayor to transmit veteran’s appli- 
eation to. police commission. Rev. 
Codes 19385, § 5097; Laws 1937, ¢. 66. 
—State ex rel. Montgomery v. Mayor 
of City of Anaconda, 114 P.2d 1046. 
N.Y.Sup. A proceeding by a taxpay- 
er for a peremptory mandamus order 
to compel mayor of city of New York 
to appoint successors in all cases 
wherein terms of city marshals have 
expired, was dismissed, where there 
was no showing that urgent considera- 


tions of public convenience or of an 


impelling nature required judicial in- 
tervention. Civil Practice Act § 1283 
et _seq.; Municipal Court. Code, § 145. 
—Katkowski v. La Guardia, 22 N.Y.S. 
2d 244, 174 Misc. 886. 

Ohio. In view of statute requiring 
vacancies in office of chairman or clerk 
of county board of elections to be filled 
from persons belonging to the same po- 
litical party as that to which outgoing 
officer belonged, a writ of mandamus 
was allowed to compel the appointment 
of a member of the Republican Party 
to a vacancy created by resignation of 
a member of that party from the office 
of clerk of a county board of elections. 
Gen.Code, §§ 4785-10, 4785-11.—State 
ex rel. Murphy v. Athens County Board 
of Hlections, 35 N.H.2d 574, 138 Ohio 
St. 432. 

Pa. Under civil 


rule of service 


' board of third-class city providing that 


appointing power was sole judge as 
to whether temporary appointment 
should become permanent one in the 
classified service at the expiration of 
probationary period of three months, 
whether mayor with acquiescence. of 
councilmen was justified in notifying 


_ police officers on probation that they 


would not receive a permanent appoint- 
ment and in refusing to give them a 


permanent appointment, was not a 
question for court or jury in man- 
damus proceeding, since mandamus 


will not lie to reverse action of one 
clothed with discretionary power. 653 
P.S. § 12198—4408.—Matz v. City of 
Clairton, 16.A.2d 300, 340 Pa. 98. 

Pa. If the Civil Service Commis- 
sion does not make an independent — 
examination of record of proceedings 
before trial court of Bureau of Police 
which recommends dismissal of civil 
service employee when an appeal is 
taken to the commission, a writ of 
mandamus. to compel the commission 
to do so may be issued, since such is 
a ‘ministerial duty.” 53 P.S. §§ 8458, 
8459, 9383, 10801.—Slessinger v. Fair- 
ley, 16 A.2d 710,; ey Pa. 273. 

3 8. 


§ 285 

Cal.App. Under city charter provi- 
sion requiring civil service commission 
where practicable to provide for pro- 
motion on basis of examinations and 
mandamus lies to compel com- 
missioners to hold a promotional in- 
stead of an open examination where 
the decision of commissioners to hold 
an open examination is shown to con- 
stitute an abuse of discretion.—Allen 
v. MeKinley, 109 P.2d 429. 

Cole. Mandamus would lie against 
the State Civil Service Commission only 
to compel performance of a clear legal 
duty of the commission.—Getty v. Wit- 
ten ttt Pid 636.74 

Action of State Civil Service Commis- 
sion in providing for assembled or 
written examination for applicants for 
positions at State Industrial School for 
Boys and in providing for only nonas- 
sembled or oral examination for appli- 
cants for positions in other state insti- 
tutions was not ‘arbitrary’ or ‘‘ca- 
pricious” so as to authorize issuance of 
Inandamus to require commission to 


classified civil 


give a new examination on b 
to applicants for positions in the other 
institutions.—Getty v. Witter, 111 P.2d: 


MGS GON: 


N.Y. Proceeding in the nature of 
mandamus by employees of school dis- 
trict to require Civil Service Commis- 
sion to bring their positions ‘within 
service would not lie 
where such order would confuse and 


night thwart the studied efforts, which . 


were being exerted by executive and 
legislative branches of the state gov- 
ernment in co-operation with Civil 
Service Commission 'to bring about 
solution of problem. Civil Practice 
Act, § 1283 et seq.; Const. art. 5, § 
1 et seq.—Madden y. Reavy, 31 N.H.2d 
756, 284 N.Y. 418, reversing 21 N.Y. 
$.2d 382, 260 App.Div. 355. 
N.Y.App.Div. Where, since October, 
1938, the Civil Service Commission had 
refused and neglected to act on appli- 
cation of employees of school district 
to classify positions held by them, to 
hold examinations therefor, and to per- 
mit employees to participate in the ex- 
aminations, the employees were en- 
titled to an order in the nature of man- 
damus, notwithstanding a commission 
had been created by the legislature to 
make thorough study of problems aris- 
ing from the extension of the civil 
Service to political subdivisions of the 
state and to submit recommendations 
and report of the commission was 
expected within a short time. Civil 
Practice Act, § 1283 et seq.; Rules for 


Classified. Civil Service, McKinney 
Consol.Laws, Book 9, Appendix; Civil 
Service Law, § 9; Const. art. 5, § 6— 


Madden v. Reavy, 21 N.Y.S.2d 382, 260 
App.Div. 355. 

N.Y.App.Div. The determination of 
a municipal civil service commission as 
to whether an open or promotional 
examination should be held for civil 
service position, although involving ex- 
ercise of discretion, is more of a legis- 
lative or executive character than judi- 
cial or quasi judicial, and hence is 
reviewable by the courts only when 
corrupt, arbitrary or erroneous in law, 
in proceedings formerly called manda- 
mus.—Application of Kinnerney, 27 N. 
Y.S.2d 853, 262 App.Div. 39. 

N.Y.Sup. The Civil Practice Act pro- 
visions relating to proceedings against 
a body or officer was sufficiently com- 
prehensive to provide for requested 
review of determination of Civil Service 
Commission of City of Buffalo in re- 
fusing to allow  petitioner’s appeal 
from determination of the commission, 


‘and for requested final order annulling 


such determination and requiring the 
commission to place petitioner’s name 
on eligible list for position of captain 
of police, and to certify same. Civil 
Practice Act, § 1283 et seq.—Quinn v. 
mErcotats 22 N.Y.S.2d 546, 174 Mise. 
1073. ‘ 

Where applicant for position of cap- 
thin of police of city of Buffalo twice 
appealed. to Civil Service Commission 


‘from determination of examiner who 


prepared and conducted objective com- 
petitive examination but determined 
standings thereon without setting up a 
definite . objective standard, commis- 
sion’s reference of applicant’s appeals 
back to the original examiner, rather 
than providing review by other exam- 


-iners of equal ability and experience, 


was unjust, arbitrary, and unlawful, 
and review and final examination of 
applicant would be required by man- 
date under Civil Practice Act. Civil 
Practice Act, §§ 1283 et seq., 1295.— 
Quinn v. Streeter, 22 N.¥.8.2d 546, 174 
Mise. 1073. : 

N.Y.Sup.. Mandamus. would not be 
granted to compel Civil Service Com- 
mission to certify as sole person eligi- 
ble for appointment to office of county 


detective the petitioner, who had been ° 


appointed to position of district attor- 
ney’s officer, but who had been sepa- 
rated from the service because of aboli- 
tion of his office, where the positions 
did not correspond in many respects 
and it did not appear that commission 
acted in bad faith or that its deter- 
mination was capricious, arbitrary, or 
fraudulent. Civil Service Law, § 31.— 
MacCulloch vy. Maloy, 24 N.Y.S.2d 526. 


asis given 


Yass 


N.Y.Sup. \ yp. 
promotion examination paper appri 
canaidates taking examination th 
passing mark of 70 per cent. had bee 
set for written examination, candidate: 
who failed, to obtain passing mark o 
written examination were no 
to an order compelling the New Yo 
City Municipal Civil Service Comm 


sion to rate them for record and  — 


seniority and for training, experien 
and qualifications, and for other ; 


lief. Civil Service Law, § 16; Const. — 
ene 58 6.—Russel vy, Kern, 29 N.Y. 


Wash. Municipal civil service com- 
missions have discretionary power i 
the matter of classification of er 
ployees which cannot be controlled b 
mandamus.—State ex rel, Reilly 


Civil Service Commission of City of % 
Sy aa 112° P.2d 987, 184 A.L.R. 
Z f fi - 


sf ey 
Where municipal civil service commis- 
sion was not acting in manner palpa- 
bly illegal, and no abuse of discre 
was shown in classifying the posit 
in the police department into th 
grades of patrolman, sergeant and cap 
tain, and including the men who wer 
engaged in detective work under the 
grade of patrolman, court had no ju 


risdiction to interfere, by writ of man- — 


date, with the classification.—_State 
rel. Reilly v. Civil Service Commissi 
of City of Spokane, 112 P.2d 987, 1 
VA.L.R. 1100. obs oh é 


§ 290 ; ket 
Where qualifications of plain 
tiff for position of general park for 
man of city of Phoenix, which was 
created when position of park mainte- 
nance supervisor which had been hel 
by plaintiff was abolished, were wu: 
questioned, and there was no fraud 
unfairness involved, fact that a spec 
civil service examination had. b 


position of park maintenance super 


visor, raised for first time on appeal * 
from judgment for the plaintiff in man- — 


damus action to establish his right to 
position of general park foreman, was 
not sufficient ground for denial of re 


lief to plaintiff—City of Phoenix v. 
118 P.2d 353, « hse ig 


Powers, 
* § 295 

Ark. Where city’ ss 

barely exceeded 

did not act arbitrarily in suspending, 
for reasons of economy, custodian o 


city park, and custodian was not en- — 


titled to compel his reinstatement 
mandamus. Acts 1937, Act 322.—Sa 
terfield v. Fewell, 149 S.W.2d 949, — 

Cal.App. Failure of State Person 
nel Board to adopt a ruling provid 
for the showing of reports of perfor 
ance to employees, and subsequent 
failure of 
show performance reports to petition 
ers who, during probationary period, 
were dismissed from position of se- 
nior interviewer in division of em- 
ployment agencies, department of em- 
ployment of the Unemployment Re- 
serves Commission, did not 
judgment commanding | board and 
commission to reinstate petitioner 
Gen.Laws 1937, Act 1404, §§ 122, 12 


141, 142.—Broyles vy. State Personnel 
ay 


Board, 108 P.2d 714, 
_IlLApp. Since’ the 


Civil 


that the relator had lost one eye and 


should be discharged from his pu-ition — 
as chauffeur for the Chicago Park Dis- _ 


trict, the discretion exercised by the 
Board cannot be reviewed by manda- 
mus. Smith-Hurd. Stats. ¢. 105, §: 


833.14.—People ex rel, 


Dunham, 383 N.E.2d 905, 310 Ill.App. 
261. 
Mich. Marriage of woman employee 


of library commission, 
being notified of commission’s adop- 
tion of resolution making marriage a 
cause for discharge and with knowl- 
edge of commission’s policy of long 
standing not to have married women 
on city pay roll, constituted “cause for 
discharge” under civil service amend- 
ment to city charter authorizing dis- 
missal of employee in classified service 


5 
t entitled — 


appointing authority to — 


justify — 


Dealt Service > 
Board had jurisdiction and conducted 
a proper hearing resulting in findings ~ 


Henderson v. . 


shortly after | 


3 


§ 205 


for any cause which might interfere 
with efficient discharge of duties, and 
hence discharge of such employee was 
not arbitrary action in abuse of dis- 
eretion subject to control by_ courts 
by writ of mandamus.—Nephew _ Vv. 
Wills, 298 N.W. 376, 298 Mich. 187. 
Minn. A war veteran, Gischarged as 
state employee in disabled war vet- 
erans’ relief agency, was not entitled 
to writ of mandamus to enforce his 
rights under veterans’ preference act 
after its repeal by civil service act, 
as mandamus was available only by 
‘statutory grant. Mason’s Minn.St.Supp. 
1940, §§ 254-51 et seq., 254-79, 254-86, 
4868 to 4369-2.—State ex rel. Kane v. 
Stassen, 294 N.W. 647 


Minn. The repeal of the Veterans’ 


_ Preference Act by the act creating the 


Department of Civil Service took away 
the statutory remedy of mandamus for 

a wrongfully discharged state em- 

ployee. Mason’s Minn.St.Supp.1940, §§ 

4368, 4369-2; Laws 1939, ¢c. 441.— 

State ex rel. Butters v. Railroad and 
- Warehouse Commission, 296 N.W. 906. 
Mont. Mandamus lies to compel 


state board of commissioners for the 


insane to reinstate one summarily dis- 
charged by Governor from office of 
assistant superintendent of state in- 
sane asylum without notice of charges 
against him or opportunity to be 
heard. Revyv.Codes 1935, § 1415.—State 


ex rel. Dunn y. Ayers, 113 P.2d 785. 
 N.J.Sup. A chanceman was not enti-. 


tled to writ of “mandamus” compelling 
director of public safety to employ the 
-chanceman where chancemen were orig- 
inally dismissed from service for rea- 
sons of economy and existing force of 
_ patrolmen was adequate for every pub- 
lic requirement and there was no oc- 
-easion for retaining the chancemen.— 
_ Caronia yv. Caldwell, 18 A.2d 624, 126 
N.J.L. 134. 


N.J.Sup. Where decision of Civil 
Service Commission determining that 
relator was entitled to the position of 
purchasing agent of county and direct- 
- ing his reinstatement was unchallenged 
in mandamus proceeding against coun- 
ty by relator, the decision should be 
enforced.—McNulty v. Camden County, 


19 A.2d 874, 126 N.J.L. 450. 


_N.Y.App.Div. Since the rules of the 
Municipal Civil Service Commission 
have the force and effect of law, the 
- Municipal Civil Service Commission of 
the City of Buffalo was without power 


Ab 


to suspend the operation of a rule 


barring the reinstatement of a police 
patrolman and court was without pow- 
er to order the Commission to do so. 
Civil Service Law, § 6, subd. 1.—Jor- 
dan y. Wiener, 21 N.Y.S.2d 320, 259 
App.Div. 1068. 
’ N.Y.App.Div. Where petitioner, an 
exempt volunteer fireman, was subject 
to summary discharge by Suffolk coun- 
ty treasurer, denial of petitioner’s ap- 
plication, under Civil Service law, for 
_ order directing petitioner’s reinstate- 
ment to position of clerk in treasurer’s 
office, from which position petitioner 
had been summarily discharged, wa 
roper. Civil Service Law, § 
enny v. Kirk, 22 N.Y.S.2d 996. 
N.Y.App.Div. Petition for reinstate- 
ment of New York City fireman which 
alleged retirement on one-third pay on 
ground that total and permanent dis- 
ability was not due to service, that dis- 
ability was due to service, that peti- 
-tioner was not physically disqualified 
from performing any duties, and that 
commissioner made no inquiry into the 
facts, stated a cause of action. Admin- 
istrative Code, § B19-5.0, subds. a, 
pars. 1, 3-5; Civil Practice Act, § 1283 
et seq.—Maresca v. McElligott, 28 N.Y. 
§.2d 280, 262 App.Div. 179. 
N.Y.Sup. A proceeding under the 
Civil Practice Act for an order com- 
pelling proper civil service certifica- 
tion was proper method of compelling 
reinstatement of petitioner to office of 
chief clerk at State Agricultural and 
Industrial School. Civil Practice Act, 
§ 1283; Civil Service Law, § 22— 
Moreland v. Areson, 22 N.Y.S.2d 309. 
N.Y¥.Sup. The Special Term of Su- 
preme Court had power to act in pro- 
ceeding in the nature of mandamus un- 
der Civil Practice Act, where petition- 
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er sought a permanent appointment 
under Civil Service Law as steward at 
State Agricultural and _ Industrial 
School and contended that in making 
the determination discharging petition- 
er without a hearing at end of proba- 
tionary period appointing officer vio- 
lated rules of law affecting petitioner’s 
rights to his prejudice, Civil Practice 
Act, § 1296, ‘subd. 5. Civil Seryice 
Law, §§ 9, 22: Rules-for Classified 
Civil Service, rule 12, McKinney Con- 
sol.Laws, Book 9,. Appendix.—Marasco 
v. Morse, 22 N.Y.S.2d 315. 

Ohio. Where, on last day of proba- 
tionary period of claims examiner in 
office of Bureau of Unemployment Com- 
pensation, the office manager, acting 
for the administrator in his absence, 
notified the claims examiner of his 
dismissal and informed Civil Service 
Commission that the claims examiner 
was dismissed on ground that he had 
failed in responsibility, the dismissal 
and notification to the Civil Service 
Commission were approved and ratified 
by the administrator, and the commis- 
sion sanctioned the removal, the em- 
ployee was properly removed and was 
not entitled to writ of mandamus to 
compel reinstatement. Gen.Code, §§ 
486-13, 12283.—State ex rel. Stine v. 
Atkinson, 34 N.H.2d 207, 138 Ohio St. 


217. 
The board of health of city 


* 
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Ohio. 
health district which was not part of 
a general health district had duty to 
appoint a local registrar of vital sta- 
tistics, but had no clear legal duty 
which could be enforced by mandamus 
to retain or reappoint relator to such 
office, where appointment, duties, and 
term of office of registrar were matters 
of discretion resting with board, and 
relator had no _ civil service status. 
Gen.Code, §§ 201, 4408, 4411-1.—State 
ex rel. West v. Feyler, 84 N.H.2d 441, 
188 Ohio St. 251. 


Ohio. Where there was a consolida- 
tion of positions in the Department of 
Taxation for the purpose of economy 
by assigning to deputy tax commis- 
sioner full control and management of 
all branch offices in the department, 
which consolidation resulted in the 
good-faith abolition of position of 
branch office superintendent in the Cin- 
cinnati office of the Department of Tax- 
ation and actually effected an economy 
a writ of mandamus would not be 
granted to require reinstatement of 
such branch office superintendent dis- 
rhenees as a result of such consolida- 
ion. 
State ex rel. McGann v. Evatt, 35 N.H. 
2d 576, 138 Ohio St. 421. 


_Pa. Where civil service employee of 

city took a leave of absence from her 
position, although her application had 
not been granted by the head of her 
department in accordance with the rule 
of the Civil Service Commission, and 
commission sustained action of the 
head of employee’s department in dis- 
charging her, court of common pleas 
erred in granting mandamus, since 
mandamus will never lie to compel a 
review of a decision of an administra- 
tive body or person invested with a 
discretion, where the administrative 
body or person has already acted in 
the matter in accordance with law. 
53 P.S. § 9361 et seq.—Raffel v. City 
of Pittsburgh, 16 A.2d 392. 

On presentation of a petition for a 
writ of mandamus, court has duty to 
examine independently the record of a 
hearing before the Civil Service Com- 
mission to determine whether the head 
of a department has acted according 
to law in discharging an employee, and 
if there is admissible evidence, the 
weight of which the court is without 
authority to consider, to move the 
deliberative powers of the commission, 
without manifestly abusing its discre- 
tion, in sustaining or reversing the ac- 
tion of the head of a department, then 
petition for mandamus should be re- 
fused, and if not, it should be granted. 
53 P.S. § 9361 et seq.—Raffel vy. City 
of Vittsburgh, 16 A.2d 392. 

Pu.Com.Pl. Where plaintiff was du- 
ly tried before city council, charges 
for conduct unbecoming an officer and 
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Gen.Code, § 1464-3, subd. 11.—. 
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for neglect ‘of duty” sustained, an 
plaintiff dismissed from his office, bu 


afterward bringing mandamus to show 


cause why he should not be restored, 
petition asserting that plaintiff was not 
guilty of the charges, evidence not suf- 
ficient and that officials who voted for 
removal abused discretion. Held, no 
merit in contention that the city coun- 
cil was without jurisdiction because 
the charges had not first been filed 
with, presented to, passed upon, or 
considered by the mayor. Writ of 
mandamus quashed.—Tutak v. City of 
Nanticoke, 35 Luz.L.Reg.Rep. 78. | 

Pa.Com.Pl. A petition for a writ of 
mandamus to compel the reinstatement 
of a discharged city employee was dis- 
missed, where the head of the depart- 
ment-had ordered the dismissal and the 
civil service commission, after a hear- 
ing, affirmed the order on the ground 
that it had been made for the good of 
the service—Gretton vy. City of Pitts- 
burgh, 89 P.L.J. 61, 55 York 16.- 

Pa.Com.Pl. Mandamus will lie where 
averments of malice or politics are 
claimed to have solely brought about 
the discharge of the relators. Demurrer 
to return of defendant. city officials 
overruled.—Matz vy. City of Clairton, 89 
P.L.J. 136. 

Pa.Com.Pl. On a petition for a writ 
of mandamus, the relator was directed 
to be reinstated to a position in the 
bureau of police, department of public 
safety, from which he was discharged 
for not paying his debts after charges 
had been preferred against him for 
violation of the rules of the police de- 
partment and the discharge subse- 
quently was approved by the mayor of 
the city of Pittsburgh.—Elcock v. Fair- 
ley, 89 P.L.J. 275. 


hese dASSTS. Ti geile Whale 

Ariz. In view of the fact that the 
secretary of state is under no statu- 
tory duty to certify to anyone, much 
less to the boards of supervisors of 
the counties of the state or their 
clerks, that he has officially recognized 
the Communist Party as a new politi- 
cal party in the state, mandamus 
would not lie to compel him to so cer- 
tify. Rev.Code 1928, § 1278.—Graham 
v. Moore, 105 P.2d 962. 

Fla, Where evidence showed that 
voters of City of Anna Maria approved 
special act amending the charter, man- 
damus would issue to compel the hold- 
ing of election pursuant to the amend- 
ment, on such date or occasion as the 
lower court should fix and pursuant to 
law. Sp.Acts 1939, c. 19682, amending 
Sp.Acts, 1927, c.: 12500: ¢..19682, $04. 
—Phillips y. State ex rel. Hastie, 1 So. 
20° 738. 

La. Objection urged by mayor and 
councilmen for first time in response 
to mandamus proceeding to compel 
mayor and councilmen to take action 
on proposed ordinance, that petition 
asking them to adopt ordinance did not 
inform them of street address or of 
age or term of residence of petitioners 
was too late where petition was sup- 
ported by certificate of registrar of 
voters. Act iN0.7302 of. (1910; $7 14% 
Act No. 13 of 1934, 3d Ex.Sess., § 16. 
—State ex rel. Sutton v. Caldwell, 197 
So. 214, 195 La. 507. ; 


Mich. Where petition for referendum 
under the Constitution to require sub- 
mission of the State Dental Act for 
approval or rejection at general elec- 
tion, without considering improper sig- 
natures, contained sufficient signatures 
to justify the Secretary of State in 
certifying the act for referendum, the 
Secretary properly refused to refrain 
from certifying the act for referendum, 
and mandamus would not issue to 
compel him to make a recanvass. Pub. 
Acts 1939," No. 122) Const, Jart, 5,§ 
1.—People ex rel. Wright y. Kelly, 293 
N.W. 865, 294 Mich. 503. 

N.Y.Sup. The Supreme Court hag 

ower to compel performance of a min- 
isterial duty which election officials 
have neglected or refused to perform, 
and jurisdiction of the court in such 
matters is not limited to summary pow- 
ers provided by WBlection Law. Wlec- 
tion Law, §§ 142, 330.—Application of 
Foote, 22.N.¥.8.2d 885, 175 Mise. 60. 


) 


osed ¢ 
i ed on ballot for general election, 
- and the earliest possible special elec- 
_ tion date was 12 days before date of 
general election if writ of mandate 

- sought by registered elector of city to 
compel compliance with time limit set 
out in constitution were to be granted, 
and registered elector did not show 
how he, as a taxpayer, would be in- 
jured by the short delay, petition for 
writ of mandate would be denied. 
Const. art. 11, § 8—Ault v. Council 
_ of City of San Rafael, 110 P.2d 379. 
Las § 320 

- Kan. Under statute requiring clerk 

4 of first class city to include on official 

ballot for city election the names of the 

two candidates receiving highest num- 

ber of votes, mandamus would not lie 

to compel clerk of City of Topeka to 

omit name of candidate who received 

highest number of votes on ground that 

-such candidate was disqualified because 

e- not a resident of the city. Gen.St.1935, 

13-1705, 13-1801.—Randel y. Knapp, 
Itt 2d 891-153) Kan) 437; 

Mich. A candidate for office of state 
representative, who had changed his 
name, and who failed to disclose his 
’ former name for purpose of putting 
4 both present name and former name 

on primary election ballot, was not en- 

titled to writ of mandamus to compel 

county clerk to receive and file nomi- 

nating petitions, or accept filing fees 

in lieu thereof, and to compel county 

- . election commission to place his name 

a on primary election ballot. Comp.Laws 

Supp.1940, § 2883-2.—Jeffries v. Elec- 

tion Commission of Wayne County, 293 
N.W. 546, 294 Mich. 255. 

Minn. Relator could not compel sec- 

retary of state to accept relator’s fil- 


\ 


of United States Senator at general 
election to be held on November 5, 
1940, to fill vacancy caused by death 
of a Senator on August 31, where de- 
ceased Senator was elected at 1936 
election for a six year term from Janu- 
ary, 1937, and state primary was held 
on September 10, and there had been 
no election to fill vacancy and there 
was no governor’s writ of election. 
liaws 1939; ¢: 345, pt..3,.¢./3,°§ 8 5—-pt. 
fe e. 2.—Howard v. Holm, 296 N.W. 

Paige : 


N.M. Mandamus would not lie to 

- compel the secretary of state to cer- 
tify to county clerk of each county, 
the names of candidates for presiden- 
tial electors allegedly chosen by the 
Communist Party at state convention, 
where purported certificate filed with 
secretary of state by secretary of Com- 
munist Party did not purport to be 

* signed by chairman and secretary of a 
political convention of the party and 
was not in form substantially the cer- 
tificate required by statute to be filed 
with secretary of state. Comp.St.1929, 
§ 41-302, as amended by_ Laws 1938, 
Sp.Sess., ¢. 5.—Wilson v. Gonzales, 106 
P.2d 10938, 44 N.M. 599. 


Ohio. Where declaration of candida- 
cy was not signed by candidate for 
nomination as member of city council 
q on blank space at end of declaration in 
: substantial conformity with require- 
7. ments of statute, but was signed by 
~~ eandidate when subscribing to and ac- 
y, knowledging the declaration before a 
.. notary public, mandamus would not 
“ lie to compel board of elections, which 
zs had rejected the declaration of candi- 
dacy, to place candidate’s name on the 
ballot. Gen.Code, § 4785-71.—State ex 
rel. Raines v. Tobin, 35 N.H.2d 779, 
138 Ohio St. 468. 

Ohio App. Where board of elections 
rejected a declaration of candidacy on 


b ‘ground that the elector had _not resided 
a in a voting precinct 28 days preceding 
; an election as required by statute, and 
evidence as to the elector’s residence 
3 was in conflict, and an abuse of discre- 


tion by the board of elections was not 
shown to have intervened, a writ of 
mandamus would not issue to place 
elector’s name on the ballot. Gen.Code 
§§ 4785-30, 4785-34, 4785-39, 4785-71. 


3 
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rdered that N 
ty charter be | ’ 
party, 
called ward meetings of his party for 


ing by petition as candidate for office - 


: th AR 


imer v. 
App, 158 


tate ex rel. 
.H.2d 432, 65 Oh 


through an innocent mistake, 


a date two days after period of time 
prescribed by city’s charter had ex- 
pired, but proceedings were regular 
in all other respects, and there was no 
evidence of fraud, corrupt motives, or 
prejudice to any voter, a peremptory 
writ of mandamus would issue on the 
relation of the party chairman, who 
was also a voter, taxpayer, and resi- 
dent of the city, to compel the proper 
officer of the city to place on the offi- 
cial ballot the names of the nominees 
for council and mayor selected at the 
ward meetings, and mayoralty conven- 
tion! P Acts) L933, Cul bya DA oo Os Sako 
(a) —State ex rel. Hicks v. Langford, 
9 S.W.2d 865. 


§ 322 

N.Y.Sup. Supreme Court had juris- 
diction of taxpayer’s proceeding under 
Civil Practice Act for order directing 
county board of elections to omit from 
official ballots prepared for general 
election to be held in town of Laurens 
questions whether alcoholic beverages 
should be sold within town, and re- 
quiring town clerk to refrain from 
posting and publishing notices that 
questions would be presented at elec- 
tion. Civil Practice Act, § 1283 et seq.; 
Alcoholic Beverage Control Law, § 141, 
Group A.—Application of Johnston, 22 
N.Y.S.2d 891, 175 Misc. 64 

Ohio. Under Constitution providing 


‘that elections for only state and coun- 
_ ty officers should be held in the even- 


numbered years, a county board of 
elections would not be required by writ 
of mandamus to place name of a can- 
didate for office of judge of municipal 
court on ballot at the November elec- 
tion in an even-numbered year, since 
a “municipal judge” is neither a ‘‘state 
officer”, nor a “county officer”. Gen. 
Code, § 1579-174; Const. art. 4, §§ 1, 
£3) and Partye17,7 §: State ex irel: 
Higley v. Shale, 29 N.H.2d 214, 137 
Ohio St. 311. 


324, 

La.App. In statutory suit for re- 
count of votes cast in primary election, 
the. democratic executive municipal 
committee was a “proper party” along 
with three candidates who were de- 
elared by committee to have been nom- 
inated, and the committee could be 
commanded by mandamus to change 
its returns in accordance with result 
of recount in event it was determined 
that relator was entitled to relief. Act 
No. 46 of 1940, § 86; Code Prae. art. 
834.—State ex rel. Haas v. Gegenheim- 
er, 2 So.2d 238. 

Me. Where Governor and Council as- 
certained that a particular candidate 
had received highest number of votes 
east at primary election for nomination 
by Republican Party for office of coun- 
ty commissioner, it became duty of sec- 
retary of state under statute to make 
proper record thereof and to issue to 
such candidate the certificate or notice 
of nomination, and secretary could not 
be required to violate his statutory 
duty in mandamus proceeding to com- 
pel him to reject and not count certain 
votes, since function of mandamus _ is 
to enforce obedience and not dis- 
obedience of the law. Reyv.St.1930, c. 7, 
§ 16, as amended by Laws 1931, c. 75; 
@ 7, § 17; © 7, §*17-A, as added by 
Laws 1933, ¢. 217.—Burkett ex inf, 
Leach v. Robie, 15 A.2d 71, followed 


in Burkett v. Robie, 15 A.2d. 74 and 
15 A.2d 75. 
326 
Colo. In conformity with ordinary 


rule that mandamus lies to enforce per- 
formance of a ministerial act as dis- 
tinguished from a judicial or discre- 
tionary one, mandamus is available 
where act of canvassing board or elec- 
tion board in rejecting or counting 
ballots is ministerial, but where ques- 
tioned action of such board is deemed 
to involve judgment or discretion, the 
board’s determination is conclusive 
and the writ will not lie—People ex 
rel. Griffith v. Bundy, 109 P.2d 261. 
Though court in mandamus proceed- 
ing may compel action by election or 


Leonard, 29 
Where chairman of a political — 


‘canvassing ‘poard, it cannot 
shall act where bo 


ar duties — 


of election” in counting and disposi 
of ballots of absent voters, and hence 
has both “judicial” and ‘ministerial’ 
duties, as respects control by manda- — 
mus. ’35 C.S,A. e@, 59,' §§ 214) 217) to. 
220, 2605. es WL5 8) 65% 235 C5 ae 
¢c. 69, §§ 215, 216; . Const. ‘art, 4 e0oen 
—People ex rel. Griffith v. Bundy, 109 
P20 261. : Se 

In totalling absent vote and adding a: 
result to the vote of candidates — 
questions entitled thereto, 
county canvassers performs 
terial” duties, as respects control _ 
Mandamus. ’35 C.S.A. c. 59, §§ | 
217. to 220, 250)) (ce; 115, Ws e6umoom 


A.Supp. c. 59, §§ 215, 216; Const 
4, § 3.—People ex rel. Griffith v. Bu ; 
dy, 109 P.2d 261, ‘ ‘K sae 
The conclusions of county canvassing — q 
boards and election commission of the 
City and County of Denver in accep 
ing or rejecting and counting absen 
voters’ ballots, even if erroneous, 
judicial” and could not be revi 
by mandamus, in absence of alle 
tions of arbitrary action from un 
motives or in gross error, requiri 
interposition by court to pre 
ure or miscarriage of justice. 735 
A. .¢: (59, §§ 214, 7217) tov 2204) 2505 
115, § 6; ’35 C.S.A.Supp. c. 59, §§ 
216; Const. art. 4, § 3.—People ex r 
Griffith vy. Bundy, 109 P.2d 261. — 


form the basis for an order of manda 
mus commanding the board to reject 
those ballots, where under statute 

ther board nor any of its members h 
any authority to pass on question 
whether person who cast an absentee 
ballot was a qualified voter, and that 
question is determined by the county 
clerk of his county and certified to the oe 
secretary of state. Gen.St.1935, 25- — 
1101 et seq.—Burke y. State Board of © 
ae 107° Pi 2d 787) 152 kan 

iy 


That the state board of canvas- 
sers was allegedly canvassing an 
counting absentee voters’ ballots — 


which did not conform with statutor 
requirements in various respects coul 
not form the basis for an order of 
mandamus commanding board to re-— 
ject ballots, since that matter could 
not be determined without evidence, 
and to hear such evidence and deter- 
mine the questions presented would 
be tantamount to the hearing of an 
election contest, and such a _ contes 
is not heard in a proceeding for ma f 
damus. Gen.St.1935, 25-1101 et seq. 
—Burke y. State Board of Canvassers, — 

107 \P.2a 787, 152 Kan, 850) sje 
That the absentee voter law as co 
strued, administered, i 


ment, in so far as that ground of mo- — 
tion for writ of mandamus was de- 
pendent on grounds which could not 
be determined in mandamus proceed-— 
ing, could not form the basis for a 
mandamus order commanding board to 
reject absentee voters’ ballots, and in 
so far as that ground stood alone, it 
was insufficient where it was simply 
a request for the court to determine 
the validity of the law with no alle- 
gation. concerning why it is invalid 
except the general statement that it 
extends to some _ persons. privileges 
not enjoyed by others. U.S.C.A.Const. 
Amend, 14.—Burke vy. State Board of 


Canyassers, 107 P.2d 787, 152 Kan. ‘ 
850. - 

Mo. The canvass and return of elec- : 
tion for state officers directed by the 
Constitution by the Speaker of the - 


House of Representatives is the same - 
duty as the county clerk’s canvass, 


§ 328 


for his county officers directed by stat- 
ute, as regards question whether the 
(Bs speaker was subject to writ of man- 
‘ damus. Reyvy.St:1939, §§ 11466, 11613, 
: 11615; Mo.St:Ann. Const. art. 5; 4 
‘ —State ex rel. Donnell vy. Osburn, 147 
S.W.2d 1065. 


. § 328 
Mo. Where relator possessed proper 
qualifications for office of Governor 


and face of return showed his election, 
but Speaker of House of Representa- 
tives refused to declare election of 
Governor, mandamus was proper rem- 


edy. Mo.St.Ann.Const. art. 5, § 3.— 
State ex rel. Donnell v. Osburn, 147 
S.W.2d 1065. : 


___Under Constitution requiring Speak- 
er of House of Representatives to 
_ open and publish returns of election of 
_ chief of state offices including Gov- 
_ernor in presence of majority of each 
house of General Assembly, and provid- 
ing that the person having the highest 
number of votes shall be declared duly 
elected, the duties imposed upon the 
Speaker are “ministerial duties” and 
performance thereof may be compelled 
Bs hee once art. 
i —State ex rel. Donnell vy. Osburn, 
147 S.W.2d 1065. 


__In the performance of the ministerial 

duty imposed by Constitution upon 
Speaker of House of Representatives 
to publish returns for state officers in- 
cluding Governor, and to declare the 
- winner, the Speaker is subject to writ 
of mandamus issued by the Supreme 
Court. Mo.St.Ann.Const. art. 5, § 3. 
—State ex rel. Donnell vy. Osburn, 147 
S.W.2d 1065. ; 


Mont. Where 400 out of 527 votes 
east for office of clerk of district court 
were cast for a candidate who had been 


ot 


east for any living person was as mat- 
‘ter of law entitled to office, such can- 
_didate was entitled to mandamus to 
compel the board of county commis- 

oners to reconvene as board of can- 
vassers of election returns and to issue 
a certificate of election to such candi- 
date. Rev.Codes 1935, §§ 540, 696, 
' 795; Const. art. $, §§ 2, 13.—State ex 
rel. Wolff v. Geurkind, 109 P.2d 1094. 


hats § 331 
_ Fla. Where order of county board 
of public instruction undertook to con- 
solidate school districts without an 
election therefor, but order was limited 
to the current school term and grant- 
ing of peremptory writ of mandamus 
would create confusion and disorder, 
refusal to grant peremptory writ was 
not an abuse of discretion, and order 
would be affirmed without prejudice to 
right to apply for a similar writ if 
board should undertake to make simi- 
Jar orders in future. Acts 1939, ec. 
193855, § 423(13) (a).—State ex rel. Ball 
_v. Robinson, 1 8o.2d 621. 
Mass. The statute providing that all 
contracts made by any department, 
board, or commission, where the 
amount involved is $500 or more, must 
be approved by the mayor, applied to 
-  eontract of school committee involving 
more than $500 for the furnishing of 
transportation of school _ children, 
where the mayor’s good faith in re- 
fusing to approve the contract was not 
in issue, and the reason given by him 
for refusal to approve the contract was 
not unreasonable, arbitrary, or capri- 
cious; and court could not intervene 
to compel him to take further action. 
G.L.,Ter.Ed., c. 40, §. 1; 4, as amend- 
ed by St.1932, c. 271, § 6; -¢.. 43, § 29, 
as amended by St.1938, c. 378, § 10; 
 ¢. 71, § 37.—Hastern Massachusetts St. 
a Ry. Co. v.. Mayor of Fall River, 31 N. 
, H.2d 543, 308 Mass. 232. 
‘hg W.Y.Sup. The inadequacy of city 
Rs school budget and present inability 
of City Board of Education to deter- 
ae mine how much money would be avail- 
A: able for schools in next two years was 
i no defense to proceesing to compel 
5 Board to appoint petitioners to alleged 
existing vacancies in high schools 
a maintained by the Board. Civil Prac- 
tice Act, § 1283 et seq.; Education 
‘ Law, 872, subds. 1-a, 5.—Sokolove 
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v. Board of Education of City of New 
York, 29 N.Y.S.2d 581, 176 Mise. 1016. 
Ohio. Where, during school year for 
which a plan of organization had been 
previously adopted under the provi- 
sions of the school foundation law, a 
petition for transfer of territory was 
signed by 75 per cent. of the electors 
residing in the territory sought to be 
transferred, and was filed with the 
county board of education, no manda- 
tory duty to make the transfer was 
imposed on the county board during 
the school year covered by the pre- 
viously adopted plan, and county board 
could not be compelled by mandamus 
to make such transfer. Gen.Code, §§ 
4696, 7600-1 to 7600-9.—Anderson v. 
Hancock County Board of Bducation, 
31 N.H.2d 850, 137 Ohio St. 578. 


Ohio App. Where school board, act- 
ing in good faith upon legal advice 
of city solicitor, concluded, not with- 
out reasonable basis therefor, that res- 
olution reappointing superintendent, 
which made no provision for salary, 


was not a binding contract of employ- 


ment, a writ of mandamus would not 
issue to compel board to recognize for- 
mer superintendent as being still the 
superintendent of schools by virtue of 
such resolution, since to do so would 
be to control the exercise of board’s 
discretion contrary to statute probibit- 
ing use of writ to control judicial dis- 
cretion. Gen.Code §§ 12283, 12285.— 
State ex rel. Melvin v. Board of Edu- 
eation of City of St. Bernard, 34 N.E. 
2d 285, 67 Ohio App. 830. 


Pa.Com.Pl, Plaintiff, continually em- 
ployed as teacher in one district over 
twenty years and for four years last 
past in charge of all the high school 
music having authority over three as- 
sistants, was by authority of the 
board put in charge’ instead of the 
instrumental music, another given 
charge of the vocal department; and 
this professedly for the better integra- 


“tion of the musical interests of the 


school, salary, advanced at the time he 
was put in charge of all the music, 
not reduced at the change to instru- 
mental supervision, and claim of the 
board as testified by the supervising 
principal was that the object was to 
have the entire time given to the 
teaching of instrumental musie and no 
demotion implied or intended, Plain- 
tiff sought peremptory mandamus to 
compel the board to give him a hear- 
ing on the complaint, urging that the 
ehange considering the possibility of 
a shrinkage in the number of teachers, 
assented as possible by the supervising 
principal, might result in his losing 
his position and that his demotion in 
the circumstances .unwarrunted and 
forbidden by the Tenure Act of 1937 
24 P.S. § 1161. Held, action of board 
affecting change in plaintiff’s position 
of supervisor of music, to supervisor 
of instrumental music only, was a de- 
motion in the type of employment and 
a violation of Section 1205-A, School 
Code, as amended by Act 1937, P.L. 
213, Teachers’ Tenure Law, 24 P.S. § 
1161; that as said action was taken by 
board without plaintifi’s consent he 
was entitled. to hearing; that refusal 
of board to grant a hearing being vio- 
lation of a statutory duty, the Court. 
has jurisdiction. Peremptory manda- 
mus awarded. Hearing to be had at 
such time and place as board may fix. 
—Rumbel v. Hanover Tp. School Dist., 
34 Luz.L.Reg.Rep. 425. 


Tex.Civ.-App. Where appeals have 
successively been prosecuted through 
the county superintendent, the county’ 
board of school trustees, the state su- 
perintendent, and the state board of 
education, and their orders are dis- 
obeyed, the courts will compel compli- 
ance, provided the applicant shows a 
sufficient interest to entitle him to the 
relief sought, and provided the facts 
shown are sufficient to justify the 
granting of such relief—Rocky Mount 
Independent School Dist. v. Jackson, 
152 S.W.2d 400, error refused. 

Tex.Civ.App. The county board of 
trustees in proper exercise of discre- 
tion had authority to order an election 
to determine whether a majority of le- 


ay : ot pit 


Shs Pee 
of each of sev 
a rura. 


“4 Nee hack 
gally qualified voters 
eral districts desired to form 
high school district and 
group districts into a rura 


voters in each of 
grouping and could not be compelled to 
enter an’ order recognizing proposed 
district as legally established on face 
of returns which, showed a majority of 
proposed district for grouping but a 


majority vote against grouping in each © 


of five out of six of the component dis- 


tricts. Vernon’s Ann.Civ.St. arts. 2922a, 
2922c.—Gibson v. Couch, 153 S.W.2d 
288. 


dered an election to determine whether 
a majority of the legally qualified vot- 
ers of each of several school districts 
desired to group districts to form a 
rural high school district and a ma- 
jority in each of five out of six districts 
opposed the grouping, board was un- 
der no legal duty enforceable by man- 
damus to group districts. Vernon’s 
Ann.Civ.St. arts. 2922a, 2922¢—Gibson 
v. Couch, 153 S.W.2d 288. 

Vt. The court will not interfere 
with the decision of a public board 
made-in the performance of a discre- 
tionary duty in absence of a showing 
of arbitrary abuse of the board’s au- 
thority, and therefore, where a board 
of school directors in the exercise of 
sound discretion, had determined to 
furnish only partial transportation to 
and from school for certain pupils, as 
provided for by statute, mandamus 
would not lie to compel the board to 
furnish better transportation facilities 
for the pupil. P.L. 4268 and 4269 as 
amended by Laws 1935, No. 89, § 6.— 
Proctor v. aa A220 618. “5 


Pa. Mandamus is the proper remedy 
to compel reinstatement where a pro- 
fessional employee under ‘Teachers’ 
Tenure Act is illegally dismissed. 12 
P.S.. § 1912; 24 PS. §§ 1121; 1126, 
1128a, 1161, 1201, 1202.—Streibert v. 
Board of Directors of School Dist. of 
City of York, York County, 14 A.2d 
303, 339 wea r19: 1 


§ 335 

Ohio App. Where a _ division of a 
school district has been made by the 
tribunal empowered by law to make 
it, the legal duty devolves on the 
school board to comply therewith, and, 
on its refusal, mandamus is not only 
an appropriate remedy, but is the only 
adequate one. Gen.Code, § 12283.— 
State ex rel. Board of Hducation of 
Van Buren Tp. Rural School Dist. v. 
Board of Education of Oakwood City 
School Dist., Montgomery County, 29 
N.H.2d 878, 65 One Pe. 273. 


Pa.Com.Pl. Under the provisions of 
the Teachers’ Tenure Act of April 6, 
1937, P. L. 218, 24 PS. § 1126, the 
proper remedy to compel a_ school 
board to comply with the provisions of 
the Act is by a writ of mandamus.—In 
re Horan School Dist. of Borough of 
Gilberton, 7 Sch.Reg. 253. 

§ 343, \ 

Fla. Where there are good reasons 
why the Attorney General is unwilling, 
in exercising his discretion under stat- 
ute, to approve the purchase of school 
bonds which might appear to come 
within the purview of the statute pro- 
viding that sinking fund may be in- 
vested in certain bonds of another 
school district, and providing that the 
Attorney General should pass on the 
legality of the bonds to be purchased, 
the Attorney General’s affirmative ac- 
tion cannot properly be coerced in 
mandamus unless it should be made 
clearly to appear that his refusal to 
approve was arbitrary, capricious, or 
unreasonable. Acts 1939, c. 19855, § 
1055.—Board of Public Instruction for 
Bradford County v. Gibbs, 197 So. 443. 
143 Bla. 717. 

§ 348 


C.C.A.9. Mandamus is one method of 
compelling a proper respect for obliga- 
tion of the National Labor Relations 
Board to the court and the respondent 
on recommitment of an issue to the 
board, and of making effeetive that pur- 


to refuse to 
1 high school ~ 
district unless a majority of qualified 
districts desired a 


Where county board of trustees or- ; 


S55 - : 


r10 r 
- of the boa ational Labor 
ions Act § tOCe, D,, 29° U.S.C.A. § 
[60(e, i)—National Labor Relations 
Board v Sterling Electric Motors, 114 
20 738, setting aside 112 F.2d 63. 
Fla. “Mandamus was the. proper 
: eta to determine validity of a rule 
Sel gel ae -by the State Board of 

ealth directing that specimen contain- 
ers, biological products, and labora- 
_ tory services be furnished to doctors 
of medicine, osteopaths, and dental 
surgeons only and that such services 
be denied doctors of naturopathy.— 
i pene ex rel. Turner v. Baltzell, 197 So. 


N.Y.Sup. Mandamus was not a prop- 
er remedy for determining whether 
State Board of Parole had jurisdiction 
over petitioner, who contended that 
sentences previously imposed upon him 
by Court of General Sessions and Su- 
preme Court had fully expired. Cor- 


rection Law, § 220.—People-ex rel. 
Reisinger vy. Canavan, 22 N.Y¥.S.2d 359. 
Pa.Com.Pl. In mandamus proceed- 


ings by a prisoner in the Western Pen- 
itentiary to require the Board of Trus- 
tees to grant him opportunity to ap- 
ply for parole, the record indicated, 
inter alia: that the prisoner was sen- 
tenced on April 14, 1926, on five indict- 
ments, to imprisonment for not less 
than one nor more than two years on 
the first indictment, and on each of the 
other four indictments, to not less 
than two nor more than four years, the 
sentence on each indictment to take ef- 
fect at the expiration of the sentence 
on the preceding indictment; that on 
Oct. 9, 1931, the Governor commuted 


to five years five months,” 
September 14, 1931, and on Dee. 14, 
1931, the prisoner was released on pa- 
‘role; that on June 10, 1932, he was 
declared a parole delinquent; that on 
Sept. 25, 1933, he pleaded guilty in a 
Federal Court, and was sentenced to 
five years; that after serving that sen- 
- tence, he was returned to the Western 
Penitentiary on June 1, 1937, was ad- 
judged a parole violator, and recom- 
mitted by the Governor, on June 16, 
1937, for further imprisonment for the 
remainder of the period equal to the 
unexpired maximum term as originally 
sentenced. Held, that petitioner’s orig- 
inal sentence was for a total of nine to 
eighteen years; that the Governor’s 
commutation was on the minimum sen- 
tence totalling nine years; that when 
petitioner violated his parole, he was 
returned to the penitentiary for the 
remainder of the original term of the 
original sentence, which was the unex- 
-pired maximum in each sentence; and 
that, therefore, the petition must be 
dismis ed.—Kinsella y. Board of Trus- 
tees, estern State Penitentiary, 49 
Dauph. 93 
§ 349 
Ala. Where public or quasi public 
records kept as official records by sher- 
iff were removed from the county with- 
out sheriff’s consent and kept in pos- 
- session of the Attorney General, man- 
; damus would lie to require the return 
i of such records by the Attorney Gen- 
4 eral in performance of his legal duty. 
—Watford v. Lawson, 199 So. 692, 240 
: Ala. 468. : 
j Sheriff’s petition for mandamus to 
compel Attorney General to return 
. books, containing carbon copies of all 
receipts issued by sheriff and being his 
-only record of funds received by him 
+ ‘as sheriff, and county jail report 
+» .sheets, showing names and dates of 
imprisonments and discharges, was not 
demurrable on the ground that records 
sought were ‘private memoranda” and 
F properly held by Attorney General to 
. be used in evidence against sheriff in 


. 


prospective impeachment proceeding, 
since it could not be held as matter of 
law that such records were not ‘‘quasi 
public records’.—Watford v. Lawson, 
-199 So. 692, 240 Ala. 468. 


4 

i La, A summary proceeding or pro- 
f eeeding by mandamus is not avail- 
able to cancel or annul contract for 
sale of real estate—State ex rel. Hy- 


the minimum sentence ‘from nine years © 
expiring on 


" mel’s_ serous y. ‘Johness, Ine., 198 So. 
890, 196 La. 159, 
N.Y. -App.Div. Order 
certain books, papers, and records be- 
longing and appertaining to office of 
supervisor of town of Annsville be 
delivered by former supervisor to his 
Successor in office was improper, since 
they were public: records which the 
former supervisor, on ‘expiration of his 
term of office, was required to file in 
office of town clerk. Town Law, §° 29; 
subds. 4, 10.—Application of Ferguson, 
21 N.Y.S.2d 366, pe Div. 1068. 


See The King ex rel. Mathie v. Hewitt 
[1941] 8 Dom.L.R. 802 
§ 353 

Cal.App. Owner and lessee of lots 
located in oil field which was produc- 
ing oil on August 14, 1931, were not 
required to obtain permit from state 
oil and gas supervisor before drilling 
oil wells on the lots, but all that was 
necessary for them to do was to file 
notice of intention to commence drill- 
ing together with bond required by 
statute, and hence mandamus would 
not lie at instance of owner and les- 
see to compel supervisor to issue a 
permit, notwithstanding that after 
drilling a well they might be met 
with litigation contesting their claim 
that oil field was an oil field produc- 
ing oil on or before August 14, 1931. 
St.1939, pp. 2118; 1119, 1141, §§ 3203, 
3204, 3605.—Dormax Oil Co.’ vy. Bush, 
108 P.2d 710. 

Cal.App. Only when action of city 
officials in revoking a license issued 
under police power is arbitrary, tyran- 
nical, and unreasonable do those un- 
fairly affected thereby have a remedy 
by mandamus.—Vincent Petroleum 
Pe aeOrAOn vy. Culver: City, 111 P.2d 


are The State Director of 
Agriculture cannot be compelled by 
mandamus to issue produce dealer’s 
and broker’s licenses to financially 
irresponsible wife, whose husband has 
just been denied similar licenses be- 
cause of his violations of statute by 


failing to pay producers for their 
agricultural commodities. St.1933, p. 
274, as amended; St.1939, pp. 2328, 


2332, §§ 1263, 1269.—Mosesian v. Park- 
er, 112 P.2d 705 

Fla. When an applicant to take ex- 
amination for certificate to practice 
dentistry has complied with all re- 
quirements of law, and state board of 
dental examiners has approved the 
application and admits applicant to ex- 
amination, if applicant makes the mark 
required to pass, board is bound to is- 
sue a certificate to applicant, and, if 
board refuses to do _so, the board’s 
duty may be enforced by mandamus. 
ease ak y. State ex rel. Jones, 197 So. 
766. 

Fla. Where it did not appear that 
the board of medical examiners at- 
tempted to. comply with mandatory 
statutory requirements in revoking a 
license to practice medicine on ground 
that it was procured by fraud, board’s 
action was a nullity and subject to 
eollateral attack in mandamus _ pro- 
ceedings for the issuance of a certifi- 
cate of registration. Comp.Gen.Laws 
1927. § 3415.—State ex rel. Estep’ v. 
Richardson, 8 So.2d 512. 

ILL. App. mandamus order direct- 
ing village officers to grant building 
permit for gas service station was er- 
ror in absence of showing that rules 
and regulations of the department of 
trade and commerce had been complied 
with or that before 1919 village had 
an ordinance that would bring it with- 
in exception to statute transferring 
power to regulate the handling of gaso- 
line and oils from cities and villages 
to the department of trade and com- 
merce. Smith-Hurd Stats. ec, 38, §§ 
351-353.—Gobeli v. Braga, 35 N.B.2d 
429, 311 Ill.App, 46. 

Md. Where applicant sought certifi- 
cate of registration as engineer under 
statutory provision for issuance of cer- 
tificates to those practicing when stat- 
ute requiring registration became effec- 
tive, and registration board did not 
demand that applicant submit to ex- 


directing that 


‘ent construction of zoning ordinance 


aratuation but merely vedaetenl that / 
he furnish evidence that he had “per- 
formed work of a satisfactory charac- — 
ter” as required by such statutory pro- — 
vision, which evidence applicant had 
not furnished, applicant was not en- 
titled to mandamus to compel issuance 
of certificate on ground that board had. 
refused to act, or had acted arbitrarily, — 
or had acted in a manner at variance 
with the registration act.. Code 1939, 
Sr ean § 16.—Stark v. Christie, 9 


Mich. Where act of 1913 require’ 
State Board of Pharmacy to issue cer 
tificate as registered pharmacist wit 
out examination to any person who has 
been assistant druggist 25 years “Jas 
past”, and same words were in amend 
ment of 1933, petitioner, who on pat é 
cember 18, 1939, when he applied f 
registration had 33 years, ten mont ile 
of experience, was éntitled to writ of — 
mandamus requiring hig registration 
as against contention that registratio 

was limited to applicants who wa 
been assistant druggists 25 years prior 
to 1918. Comp.Laws Supp.1940, — 
6860.—Stebbins v. Board of ea 
298 N.W. 327, 297 Mich. 676. 

Neb. An action in mandamus — 
compel state board of examiners te 
issue certificate of registration to pra 
tice engineering without examinatio 
is proper remedy of one entitled — 
such registration in case of board’s a 
bitrary action and abuse of discretion. f 
Comp.St.1929, § 20-2156; Comp.St. pet 
Supp.1939, § 71- 3309.—Downs _ y. INiG@= 5 -aaaee 
braska State Board of Bxaminers fore 
Professional Uae iicets and arch 7 
296 N.W. 151. 

Where state. board of examiners ‘took 
no action on application for certificate < 
of registration to practice engineeri 
by one entitled thereto up to dat 
hearing on his petition for writ : 
mandamus directing board to issue 
certificate nearly two years after dat 
of application, though requests were 
made for action thereon, and no valid 
excuse for delay appeared, board — VAS 
guilty of arbitrary action and abuse 
of discretion, so as to entitle applicant 
to such writ. Comp.St.1929, § 20-2156 
Comp.St.Supp.1939, § 71-3309. y 
v. Nebraska State Board of Examin 
for Professional Wieecte and els BFE. 
tects, 296 N.W. 151 a Die 

Nev. Where petitioner made Soong 
tion upon regular form furnished by 
state board of pharmacy to take a 
examination to become a licentiate in ~ 
pharmacy and form was, correctly filled — 
out and sworn and application wa 
denied on ground that applicant did no 
have four-year college education n 
withstanding that statute did not p ; 
scribe such qualification, mandamus 
would lie to compel state board 
pharmacy to accept petitioner’s app 
cation and to accept his proper fee an 
otherwise proceed i 
with provisions of pharmacy s 
Comp.Laws §§ 5041, 5042, 5046 subd. — 
1(a, b, qd), 5047.—Hstes v. State Fae 
of Pharmacy, 111 P.2d 48. 


N.J. Where there was no diaputear! 
fact in regard to the dimensions of lot © 
for which owner desired building per-° — 
mit under zoning ordinance, the sole © 
question being construction of lan- 
guage of ordinance, a legal question, - 
mandamus was proper remedy to com- 
pel issuance of permit.—Tzeses vy. Bar- 
bahenn, 17 A.2d 539, 125 N.J.. 643.~ 

Mere urging of possibility of differ- 


is insufficient to vitiate clear legal ¥e 

right to permit arising from proper — } 

legal construction of “ordinance and re 

which right calls for no ‘exercise of © 

discretion on the part of person or ; 

officer charged with duty so'as to pre- 

clude resort to mandamus.—Tzeses y. 

parpebenn, 17 A.2d. 639, 2125 Nid ee 
N.J.Sup. Where wrecker owner’s li- - 

cense and wrecker operator’s license 

were improperly denied on ground that 

applicant had a criminal record, but 

there was no finding respecting ap- 

plicant’s personal fitness and qualifica- 

tions or the bearing upon his status 

of an alleged violation of licensing or- 


§ 353 


ae dinance, peremptory mandamus would 
: issue not to compel grant of permits, 
but to compel re-examination of ap- 
plications.—Librizzi vy. Plunkett, 16 A. 
, 2d 280. 
: N.J.Sup. Where realty had been in 
a business zone for 17 years and pros- 
: pective purchaser applied to village for 
building permit for gasoline service 
station and paid the necessary fee, and 
the grant of permit was delayed while 
‘zoning ordinance was amended so as 
to place the realty in a two-family 
zone where building permit could not 
be granted, and a garage and_ service 
station were situated a short distance 
from the realty, so that the change in 
the ordinance apparently bore no re- 
lation to the public health, safety, 
morals, or general welfare, action of 
village was arbitrary, and amendment 
‘of ordinance would be set aside, and 
prospective purchaser would be granted 
4 - mandamus to compel issuance of build- 
Jk ing permit.—Brown vy. Terhune, 18 A. 
med 3,125 NJ. 618. 
N.Y.App.Div. Application of one 
haying foreign medical licenses for in- 
 dorsement of his licenses under the 
- statute providing that applicants li- 
bd censed by other state eeeruniee boards 
_—-~--— registered by the regents of the Uni- 
_-_-_—_versity of the State of New York may 
AG receive an indorsement of their licenses 
where they have received the degree of 
doctor of medicine before August 1, 
1895, was addressed to the discretion 
of the regents, and they could not be 
compelled by courts to exercise that 
discretion in behalf of holder of for- 
ina eign medical licenses, since the regents’ 
power to indorse is discretionary and 
yt.) not ‘mandatory’, and it may or may 
--~-not be granted by the regents depend- 
-ent on the sufficiency of the evidence 
; which has been submitted by the ap- 
-plicant. Education Law, § 1259.—Ap- 
plication of Bailey, 24 N.Y.S.2d_ 539, 
pg 64, transferred 20 N.Y.S. 
2d 91 


_-—sSN.Y.Sup. If the owner of realty has 
———s received a building permit and has 
-—s actually begun building operations, the 
; revocation of his permit because of 
+ sgome amendment to a zoning ordinance, 
or a change of mind of the officials who 
- issued the permit, will not prevent the 
completion of the work, and courts 
readily grant such a person a peremp- 
tory mandamus order commanding the 
: official to cancel his revocation of the 
permit and directing the reissue there- 
of.—City of Little Falls v. Fisk, 24 N. 
Y.S.2a 460. I . 
__N.Y.Sup. The Supreme Court, Special 
Term, has power to direct Commission- 
er of Bureau of Motor Vehicles to re- 
store chauffeur’s license under proper 
circumstances, in proceeding brought 
under statute regarding proceeding 
- against public officer. Civil Practice 
— Act, § 1283 et seq.—Nervo v. Mealey, 
Ore 25) NvY.S.2d° 632, 175° Misc. 952. 
N.Y.Sup. Where the action of the 
_ commissioner of licenses of the city of 
' New York is based on no sound basis 
of reason and a will to rule without 
due regard to facts, it is ‘arbitrary’ 
and subject to review by court in man- 
damus proceeding.—Park Slope Chey- 
rolet v. Moss, 27 N.Y.S.2d 501. 


A refusal -by the commissioner of 
licenses of the city of New York to 
heed, and a palpable neglect to give, 

_ substantial evidence the weight it man- 
ifestly carries, is action that is ‘“arbi- 
trary,’ and subject to review by a 
court in a_mandamus __ proceeding.— 
Park Slope Chevrolet v. Moss, 27 N.Y. 
S.2d 501. 

If the action of the commissioner of 
licenses of the city of New York is 
“capricious”, it is “arbitrary” and sub- 
ject to review by court in a mandamus 

roceeding.—Park Slope Chevrolet y. 

oss, 27 N.Y.S.2d 501. 

The refusal of the commissioner of 
licenses of the city of New York to 
issue a secondhand automobile dealer’s 
license to a corporation because of the 
commissioner’s belief that a former 
officer of the corporation, who had been 
indicted for perjury, was still in some 
manner associated with the corpora- 
tion, was “arbitrary” and ‘capricious’ 
and commissioner would be compelled 
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MANDAMUS 
in mandamus proceeding to issue the 
license, where the evidence before the 
commissioner established that the for- 
mer officer was not associated with the 


corporation, and commissioner’s belief 
that former officer was associated with 


corporation, was predicated on news- 


paper clippings and grounds and con- 
clusions wholly without any support. 
—Park Slope Chevrolet v. Moss, 27 N. 
Y.S.2d 501. A 

N.Y.Sup. One who purchased a junk 
shop, formerly owned by a _ licensee 
who had been convicted of a conspir- 
acy to purchase junk from minors, 
would not be granted a peremptory or- 
der of mandamus directing commis- 
sioner of licenses of city to issue a 
junk dealer’s license for the junk shop, 
though purchaser was undisputably of 
good character.—In re Saladino, 28 N. 
Y.S.2d 75. 

Okl. Where gasoline filling station 
was located in area zoned for business 
buildings, and owner of station, in or- 
der to take care of the natural expan- 
‘sion of its business, desired to erect 
a building in which to wash and grease 
automobiles, and owner of station com- 
plied with requirements of city ordi- 
nance, the issuance by city officials of 
permit for the construction of such 
building was purely a ‘‘ministerial act’, 
and owner of station was entitled to 
such permit as a matter of right, and 
on refusal by the officials to issue the 
permit, owner of station was entitled 
to a peremptory writ of mandamus to 
compel them to issue the permit.—Mag- 
nolia Petroleum Co. v. City of Tonka- 
wa, 114 P.2d 474. 

Mandamus is a proper remedy to re- 
quire municipal officers charged with 
the duty to perform “ministerial acts” 
such as the issuance of a permit to 
build, when it is clearly shown that 
the requirements of all applicable or- 
dinances regulating the building have 
been complied with.—Magnolia Petro- 
yevig Co. v. City of Tonkawa, 114 P.2d 

Pa.Com.Pl. In mandamus _ proceed- 
ings to compel the Secretary of the 
Commonwealth to grant a certificate of 
incorporation for a proposed corpora- 
tion to be known as “Community Opti- 
cians, $7.00 Eyeglasses, Philadelphia 
Corp.,” whose express, purpose is “to 
grind, polish, cut, shape and fit eye- 
glasses for all purposes,’ the defend- 
ant contended that the petition fails to 
show clearly that the type of business 
would be exempt from the requirements 
of § 12-of the Act of 1917, P.L. 21, as 
amended, 63 P.S. § 240, and that the 
petition fails to show a clear, legal 
right to the grant of the articles of in- 
corporation, Held, that the action of 
the Secretary in refusing the applica- 
tion was a valid exercise of her powers, 
and that the alternative writ of manda- 
mus must, therefore, be quashed.—Ro- 
senthal v. O’Hara, 40 D. & C. 568, 50 
Dauph. 125. j 

The name of the proposed corporation 
leaves much to be desired, and offends 
at least the spirit, if not the letter, of 
§ 857 of the Act of 1939, P.L. 872, 18 
P.S. § 4857.—Rosenthal v. O’Hara, 40 
D. & C. 568, 50 Dauph. 125. 

Having in mind the purpose ex- 
pressed in the preamble of the Act of 
1917, Pil. 21, $2) 63) PiS) $023), swhich 
reads as follows, ‘Whereas the eyesight 
of citizens of this Commonwealth is 
endangered by incompetent persons 
practicing optometry, and due regard 
for the safety and protection of the 
citizens demands that only authorized 
and qualified optometrists shall be per- 
mitted to practice optometry,” and the 
definition of the term optometry as 
given in the foregoifg section, namely, 
“The employment of any means other 
than the use of drugs for the measure- 
ment of the powers of vision and the 
adaptation of lenses for the correction 
or the aid of the vision of human be- 
ings,’ it appears that the action of the 
Secretary in refusing the application for 
articles of incorporation was a valid 
exercise of her powers and within her 
diseretion.—Rosenthal v. O’Hara, 40 D. 
& C. 568, 50 Dauph. 125. : 

Pa.Com.Pl, In a proceeding for a 


; fe tas tay: OU ete. 
writ of mandamus to compel the isst 
of a city license for a restaurant 
the city authorities refused to issue on 
the ground that a restaurant located 
in the basement of the building would _ 
not be for the best interest of the com- — 
munity; and where it appeared that 
the ordinance providing for the license © 
is purely for revenue producing pur- 
poses and does not confer upon the li- 
censing officer or license board any dis- 
eretion in the issuing of a license, a 
mandamus was awarded directing the 
license to be issued upon the pay- 
ment of the fee fixed by the ordinance. 

“—Ragusa v. City of York, 54 York 58. : 

Pa.Com.Pl. Where an application for > 
a building permit complies with all ex- 
isting laws, the action of the building 
inspector in issuing a permit is a mere 
ministerial duty, which permits of no 
discretion, and can be enforced by a 
mandamus.—Bream v. City of York, 54 
York 189. 

Tex.Civ.App. Nonresident osteo- 
paths, admitting that they are not en- 
titled to reciprocal licenses to practice ; 
medicine in state, have no authority to 4 
bring proceeding to compel state board 
of medical examiners to issue such li- 
censes to them on ground of board’s 
discrimination against them by grant- \ 
ing such licenses to nonresident allo- 
paths with same deficiencies in qualifi- 4 
eations to practice medicine in state. 
Vernon’s Ann.Civ.St. arts. 4500, 4509.— | 
Ashby v. Board of Medical Examiners © 
142 S.W.2d 371, error re- { 
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of Texas, 
fused. 
Wis. Where there was no agreement 


authorizing transportation of dead ani- 
mal matter from Wisconsin to Illinois, Z 
and no showing of a violation or neg- 
lect of clear duty imposed by statute 
on the board of health, mandamus 
would not He to compel the board of 
health to issue a renderer’s license to ; 
a renderer having a plant in Illinois 
and wishing to transport dead animal ‘ 
matter from Wisconsin to the Illinois — 
plant. St.1939, § 146.12(11) (b).—La- 
Ba vy. State Board of Health, 296 N. 
W. d : 
Wis. Where students seeking to com- — 
pel state board of health to allow them 
to take examination in cosmetology did 
not meet educational requirements of 
statutes regulating cosmetology and 
did not pursue their studies in a school 
which was acceptable under statutes, ~ 
students had no right to take the ex- ‘ 
amination, and mandamus would not ~ 
lie to compel state board of health to — 
give the examination. ‘St.1939, § 159.01 
et seq.—Moratto v. Harper, 296 N.W. 
902, 237 Wis. 295. 


§ 356 

Fla. A petition for alternative writ 
of mandamus to compel State Racing 
Commission to rescind resolution grant- 
ing permit for operation of Jai-a-Lai 
Fronton would be issued, where it ap- 
peared that, if measurement should be 
made by straight line from nearest 
point of proposed fronton building to 
nearest point on school grounds, the 
distance would be less than ‘1,000 
feet”, so as to be in violation of stat- 
ute prohibiting issuance of permit for 
operation of Jai-a-Lai Fronton, to be 
constructed or operated within 1000 
feet of an existing publie school. Acts 
1935, ce, 17074, § 3, subd. 3; § 9.—State 
ex rel. Fronton Exhibition Co. v. Stein, 
198 So. 82. 

N.Y.Sup. Where, at time of applica- 
tion for permit to conduct,an automo- 
bile wrecking business in industrial 
zone of village, there was no restriction 
in such zone against automobile wreck- 
ing business, but village officials re- 
fused to issue permit because they 
deemed it to be against best interests 
of village, and zoning law was amend- 
ed so as to prohibit such a business, 
village officials exceeded their author- 
ity, and a writ of mandamus would is- 
sue to compel issuance of permit to ap- 
plicant.—Dubow vy. Ross, 22 N.Y.S.2d 
610, 175 Misc. 219. 

Pa.Com.Pl, In mandamus _ proceed-’ 
ings to compel the State Board of Phar- 
macy to issue to the plaintiffs a renewal 
permit to conduct a pharmacy, it ap- 
peared that the Board had refused th 
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appear in any newspapers, magazines, 
by radio or otherwise.” Thereafter, fol- 
lowing a hearing, the Board again re- 


- fused to issue the permit stating “After 
_earefully reviewing all of the facts re- 


lating to the Nevins Drug Company 
ease the Board decided that the Nevins 
Drug Company is deemed ‘Not Quali- 
fied’ to receive a pharmacy permit.” 
Section 2 of the Act of 1921 P.L. 1172, 
63 P.S. § 362, provides that the Board 
shall issue a permit to such persons, 


_associations, co-partnerships, or corpo- 


rations ‘as the Board deems qualified 
to conduct such business,’’ but that 
no permit should be issued unless the 
management of the pharmacy is in 
charge of a_ registered pharmacist. 
Held, that the Board illegally refused to 


- issue a renewal permit, and that the 


ni 


. 1913, §§ 3599, 


petition for the writ must be sustained. 
—Soble v. State Board of Pharmacy, 49 
Dauph. 145. 

Where there is a right to a permit 
which has been wrongfully refused, 
mandamus should issue.—Soble v. State 
Board of Pharmacy, 49 Dauph. 145. 
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N.D. Under ordinances of city of 
Minot conferring upon building inspec- 
tor power to issue building permits 
and vesting city council with power to 
review acts of building inspector where 
there was no appeal by owner from 
action of the building inspector reject- 
ing application for permit to build.a 
bulk oil station within fire-proof build- 
ing limits of city, mandamus would not 
lie to compel members of city council 
to issue building permit. Comp.Laws 
subds. 46, 47, 50, 8457, 
8458.—Midland Produce Co. vy. City of 

Minot, 294 N.W. 192. 


Pa.Com.Pl. Where an applicant for a 
building permit has complied with the 


_ requirements of the law and ordinances, 


mandamus 


city and county, 


the duty of the official is purely minis- 
terial, and if he refuses the permit, 
is the proper remedy to 
compel him to issue it.—Philadelphia 
Real Estate Inv. Corporation v. Frazier, 
29 Del. 460. 
; § 360 

Cal. The city and county of San 
Francisco were not deprived of right 
to prosecute mandamus proceeding to 
compel respondent, as _ secretary of 
board of park commissioners of the 
to publish call for 
bids and receive sealed proposals for a 
50-year lease of subsurface space be- 
neath Union Square for purpose of 
erecting therein a public’ automobile 
garage and parking station by fact 
that respondent served as secretary of 
board and at pleasure of board.—City 
and County of San Francisco v. Linares, 
106 P.2d 369. 


Mo.App. Obligations which rest 
solely upon contract will not be en- 
forced by mandamus where there is no 
question of trust or of officia] duty, 
and a writ of mandamus will not lie 
to compel a public officer or corpora- 
tion to perform a duty or obligation 
assumed by contract as distinguished 


‘from a duty imposed by law.—State 


ex rel. Cook v. Kelly, 142 S.W.2d 1091. 
_ N.Y.App.Div. Where Commissioner 
of Standards and Purchase had power 
under State Finance Law to select in 
his discretion lowest responsible bid- 
der: and to grant the award to such 
bidder in best interests of state, and 
commissioner made an award to one 
of two bidders submitting tie bids, un- 
successful bidder . had no_ grievance 
which was redressible by mandamus. 
State Finance Law, §§ 160, 161, 164, 
age 1174 § 163.) subd. 9, Civil Prac- 
tice Act, §§ 1283 et seq., 1296.—Dicta- 
phone Corporation v. O’Leary, 29 N.Y. 
S.2d 352. 262 App.Div. 359. 

- Pa. Even if there existed a contrac- 


tual right not reduced to judgment in 


favor ot relator against township, rem- 
edy would be limited to an action in 
assumpsit, since mandamus against 
public officials is available only for 
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enforcement of 
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obligations imposed by 


law, and not where claim rests wholly 


on contract.—Commonwealth ex rel, 


: Pectners for Use of Volunteer Fire 
Dept. 
ng that no illegal advertising would 


of Coal Tp., Northumberland 
County v. Bartol, 20 A.2d 813, 342 Pa. 

Pa.Com.Pl. An agreement between a 
volunteer fire department and a mu- 
nicipality to enact an ordinance ap- 
propriating an amount certain yearly 
to the department is not binding on 
subsequent township commissioners, 
nor will such an agreement be enforced 
by mandamus.—Commonwealth ex rel. 
Volunteer Fire Dept. v. Township of 
Meets 14 Northumb.L.J. 332, 32. Mun. 


§ 365 

Ill, Where damages result to prop- 
erty from highway improvement, the 
owner may bring mandamus against 
the director of the department of pub- 
lic works and buildings to compel him 
to institute condemnation proceeding to 
ascertain the amount of damages. 
Smith-Hurd Stats.Const. art. 2, § 13.— 
Posinski v. Chicago, M. St. P. & Pace. 
R. Co., 38 N.B.2d 869, 376 Ill. 346. 

Iowa. Mandamus will lie to compel 
the institution of condemnation pro- 
ceedings where land has been taken for 
road purposes without authority of law 
and without compensating the owner, 
—Baird v. Johnston, 297 Nw. 815. 


N.J.Sup. Under statute creating the 
Port of New York Authority and pro- 
viding for payment of compensation 
for property condemned or taken for 
public use, and imposing duty on the 
authority to initiate condemnation pro- 
ceedings in order that proper com- 
pensation may be fixed and paid to 
‘the landowners, the duty of the Au- 
thority is ministerial and mandamus 
will lie to compel its performance, but 
an action by landowner against the 
authority for the taking of property 
without just compensation will not lie. 
N.J.S.A. 32:1-132, 32:1-135, N.J.S.A. 
Const. art. 1, par. 16.—Miller v. Port 
of New York Authority, 15 A.2d 262, 18 
N.J.Mise, 601. 


§ 370 
Ohio. Under the Administrative 
Code creating the Department of In- 
dustrial Relations to be administered 
by the Director of Industrial Relations 
of the state, the duty of enforcing the 
pron ipions of the statute regulating the 
ours of employment and conditions 
under. which firemen of cities shall 
work is vested in the director, and con- 
sequently, the director has authority 
to bring a mandamus _ proceeding 
against chief of fire department of city 
to enforce the provisions of such stat- 
ute, if the statute is within the scope 
of the legislative power. Gen.Code, §§ 
17-la, 154-3, 154-45.—State ex rel. 
Strain v. Houston, 34 N.H.2d 219, 138 
Ohio St. 203. 
390 


§ 

Ill It is city authorities’ duty to 
make proper appropriation for payment 
of city’s indebtedness, and if they fail 
in such duty, courts will grant credi- 
tors relief on proper showing.—People 
ex rel. Gramlich v. City of Peoria, 29 
N.B.24,539, 374 Ill. 313. * 

Where petition for writ of manda- 
mus, lrg spateus | city officers to ap- 
propriate money for and pay wages due 
relators as city firemen under VFire- 
men’s Minimum Wage Act, alleged and 
answer admitted that act permitting 
cities of defendant city’s popuiation to 
levy tax for fire protection was adopt- 
ed by referendum, it was admitted that 
appropriation ordinance contained ap- 
propriation for fire protection tax fund, 
conditioned on adoption of such _ act, 
and that city levied tax in accordance 
with such ordinance after act was 
adopted, pleadings also admitted that 
subsequent appropriation ordinance 
contained item included under author- 
ity of such act, no facts showing more 
detailed appropriation of money going 
into such fund were alleged, and it was 
not shown that fund was not available 
for payment of increased wages in ac- 
cordance with minimum wage act, rela- 
tors were entitled to writ. Smith-Hurd 
Stats. c. 24, §§ 8388a et seq., 860c et 
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seq.—People ex rel. Gramlich v. City 
of Peoria, 29 N.W.2d 539, 374 Ill. 313. 
Iowa. Mandamus was not a proper — 
remedy to require county treasurer to — ) 
make restoration to drainage district | 
bond fund for his alleged wrongful 
payment of bond funds to third par- 
ee abe y. Truckenmiller; 293 N. 
N.J.Sup. A writ of mandamus would 
be issued requiring Board of Chosen  — 
Freeholders of Hudson County to make — 
an appropriation of $300,000 for office 
expenses of superintendent of elections — 
and commissioner of registration, to be 
allocated $120,000 to office of supe 
intendent of elections and $180,000 to 
office of commissioner of registration, 
in place of budgetary item of $184,000 
fixed by the Board, in view of what 
appeared to be reasonable financial re- 
quirements of offices. N.J.S.A. 19:31-2, | 
19:32-2, 40:2-31.—Sewell v. Board of © 
Chosen Freeholders of Hudson County, 
18 A.2d 408, 126 N.J.L. 186. — Wy 


§ 392 

Cal.App. In proceeding for writ « 
mandate to compel treasurer to iss 
bonds for financing municipal bus lines, | 
court could not deny the writ on as- 
sumption that city would arbitrarily 
operate its busses over another city’s 
streets without other city’s consent. 
Code Civ.Proc. § 1085; Const. art. 9, 
19.—City of Mill Valley v. Saxton, 10 
P.2d 455. ee 


§ 397 Vee 
Cal.App. Where appellate court had 
held that claim for balance due on fur- 


gation against county and that the 
hausting of fund subsequent to incu 


claimant from fund representing money 
collected from taxes assessed and levied 1 
for fiscal year when contract was ex 
cuted. Pol.Code, § 3714, subd. 5.—H 
Se Epoch se Co. v. Lake County, 112 
:: 6. 

Ii.App. In mandamus _ proceeding 
against city and others to compel pay- — 
ment of a judgment out of judgment 
fund, alleged exhaustion of fund b 
payment of salaries ordered to be paid 
to retired policemen and firemen did 


v. City of 
Ill.App. 667. ee oer 
The statute providing for payment 
of judgments in order of entry would ~ 
not preclude issuing mandamus against — 
city to compel payment of judgment 
for which funds were available, in ab- — 
sence of evidence that any other judg- 
ment creditor was seeking payment of 
his judgment. Smith-Hurd Stats. ¢ 
24, § 697a.—People ex rel. Mercantile 
Nat. Bank of Chicago y. City of Chi- — 
cago, 30 N.H.2d 790, 307 Ill.App. 667. — 
Ill.App. Under statute providing for 
judgment tax fund in the city of Chi- — 
cago and the payment of judgments 
against city in order of priority, mam- 
damus. would not lie to compel pay- 
ment of judgment against city where 
judgments entered prior to date of 
entry of petitioner’s judgment exceeded 
the amount in the judgment tax fund. — 
Smith-Hurd Stats. c. 24, par. 697a.— 
People ex rel. Cohn v. City of Chicago, 
31 N.H.2d 321, 308 Ill.App. 50. ; 
Ill.App. Under ordinance of city of 
Chicago providing for payments of 
judgments against city in order of 
priority, mandamus would not lie to 
compel payment of judgment against 
city, where judgments entered prior 
to date of entry of petitioner’s judg- r 
ment exceeded amount available for : 
payment of judgments against city.— 


aoe 


People ex rel. Gertz v. Kelly, 32 N.H.2d 
191, 308 Ill-App. 419. 

Ili.App. Where judgment at law was 
rendered in 1940 for unpaid interest due 
upon 1927 condemnation judgment 
against city, and judgment creditors 
brought mandamus against city officials 
to compel payment of such judgment 
out of judgment bond fund, which had 
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- Mich. .449, followed 


rectors of various districts to pay judg- 


of it by the proper officer. 


s 


§ 397 evan gs 


, ’ a ee: 
been created by ordinance reciting that 
fund should be used to pay valid judg- 
ments rendered before April 1, 1931, 
court properly refused to compel pay- 
ment of 1940 judgment, but erred in 
compelling payment of the amount 
sought as interest upon 1927 judg- 
ment, since 1940 judgment was not 


within purview of ordinance,. pleadings 
- did not support relief with respect to 


1927 judgment, and interest claim had 
merged in 1940 judgment and was not 
an integral part of 1927 judgment. 
Smith-Hurd Stats. ec, 24, §§ 65.5, 661; 
c. 74, § 3—People éx rel. Salomon vy. 
Kelly, 32 N.H.2d 920, 309 Ill.App. 133; 
People ex rel. Clennon v. Kelly, 32 N.E. 
2d 921, 309 Ill.App. 133; People ex rel. 


Gallachio v. Kelly, 32 N.H.2d 921, 309 


Ill.App. 133; People ex rel. Keeler vy. 


Kelly, 32 N..2d_ 922, 309 Tll.App. 1333: 


People ex rel. Klee vy. Kelly, 32 N.B. 
2d 923, 309 Ill.App. 72. 

Il.App. In mandamus proceedings 
to compel payment of judgments re- 
covered against the city of Chicago pri- 
or to January 1, 1935, denial of relief 
Was proper where, although there was 
sufficient money in judgment tax fund 


to pay judgments, third parties had 
_ recovered judgments against city prior 


to rendition of relators’ judgments, and 
judgments belonging to third parties 
‘were unpaid, and amount in judgment 
tax fund was insufficient to pay all 
judgments. Smith-Hurd Stats. ¢c. 24, 
-§ 697a—People ex rel. Ratkowski v. 
Kelly, 33 N.H.2d 237, 309 LllApp. 445. 


Vv. 
NOW: 222,. 295 
in Judson Brad- 


Co. v. Van Wagoner, 295 N.W. 
224, 295 Mich. 455. 

Mo.App. Where teacher — obtained 
joint and several judgment for salary 
against five common school districts, 
mandamus would not lie to compel di- 


ment with funds held by them in ab- 


‘sence of a legal principle which would’ 


‘authorize court to command districts 


or directors to act jointly in paying 
since directors of 
+ one district have no authority over 
funds of any other district.—State ex 


teacher’s judgment, 


rel, Black v. Renner, 148 S.W.2d 809, 
‘followed in State ex rel. Markwell v. 
enner, 148 S.W.2d 812. 


- Neb. In enforcement of judgments. 
against a county, a writ of mandamus 
is a- substitute for a writ of execution 
and may properly be used,—State ex 


rel. Warren v. Raabe, 299 N.W. 338. 
ARDS eS 404 
' Ariz, Mandamus to compel approval 


of claim against state by head of prop- 
er department is only remedy available 


to claimant who is prevented, by re- 


-fusal of head ‘of the department to 


approve the claim, from taking further 
steps towards securing consideration 


1928, §§ 28, 30, 2619, 4379; Const. art. 
4, pt. 2, § 18—State v. Angle, 104 P. 
‘2d -172, ‘ 
_ Ariz. Mandamus lies against state 
highway engineer to compel approval 
of state highway department janitor’s 
‘claim for wages due on basis of min- 
imum wage fixed by highway com- 
mission for manual labor and is proper 
and essential preliminary to further 
proceedings by claimant. Rey.Code 
1928, 1350, as amended by Laws 
1938, a°125 §§ 1579-1581, 1585.— 
Hutchins: y. Swinton, 108 P.2d 580. 

Colo... A 
not be granted to 


command state 


_ board’ of public welfare to certify old 
age pensions to state auditor on a 
basis of $45 per month, regardless of 
amount available for payment thereof, 
since either it. would result in a dis- 


crimination in violation of constitu- 
tional prohibition against discrimina- 
tion, or it would be unavailing. Laws 
1935, p. 978, § 3; “Laws 1936, 2d Bx. 
Sess., p. 27, § 3; 
Const. art. 24, §§ 1-7.—Fairall v. Red- 
mon, 110 P.2d 247. 
N.Y.App.Div. Persons 


paid. smaller 


Rev.Code 


writ of mandamus would” 


Laws 1937, p. 885; 
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: MANDAMUS 
salaries after their reinstatement in 
state’s classified service from preferred 


list than they. were receiving when pre- — the olas by 
“year and with resultant necessity of 
reducing salaries. before end of term — 


viously suspended for lack of, funds 
may maintain mandamus proceeding to 
compel head of department in which 
they work, state civil service commis- 
sioners,, and state comptroller to_cer- 
tify and pay balances due. Civil Prac- 
tice Act, § 1283, et seq.; 
Law, §§ 19, 20, 31, 8l-c—lLegg vy. 
Brendes 26 N.Y.S.2d 374, 261 App.Div. 


Tex.Civ.App. Where claim present- 
ed by relators to commissioners’ court 
consisted of a judgment against coun- 
ty entered by a court of competent ju- 
risdiction in condemnation proceedings, 
commissioners’ court had no discre- 
tion in determining whether claim was 
subject to payment, and it was duty 
of the court to allow and classify claim, 
and cause it to be registered by treas- 
urer for payment out of funds avail- 
able for that class of claims, and such 
duty was a “ministerial duty?’ which 
district court, by writ of mandamus, 
could order commissioners’ court to 
perform. Vernon’s Ann.Civ.St. arts. 
1575, 1626, subd. 2.—Paschall v. Ren- 
shaw, 142 S.W.2d 717. 
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Ala. Relator, who was’ a matron at 

the Mobile County Jail, was not en- 


titled to mandamus requiring members 


of county board of revenue ‘and road 
commissioners to issue a warrant in 
payment of relator’s salary, since there 
was no existing general or local law 
concerning relator’s position. Gen.Acts 
1931, p. 45; Loce.Acts 1932, Ex.Sess., 
p. 23; Gen.Acts’ 1939, pp. 422, 681; 
Loc.Acts 1939, p. 273.—Mobile Coun- 
‘ty v. State ex rel. Cammack, 197 So. 6. 

Fla. Where executive chairman of 
the Wverglades National Park Com- 
mission resigned as member of the 
commission and ag chairman, but 
ehairman allegedly continued to func- 
tion until appointment and qualifica- 
tion of his successor, chairman’s in- 
cumbency of. office as member and 
‘chairman did not terminate until ap- 
pointment and qualification of succes- 
sor, and, where during interim be- 
tween acceptance of resignation and 
appointment of successor he continued 
to perform the duties of his office, he 
was entitled to compensation at statu- 
tory rate for hig services during that 
period and writ of mandamus requir- 
ing state comptroller to sign salary 
warrants was awarded. Acts 1929, ¢. 


Civil Service’ 


-eation. was confronted with proba 


13887, § 1, as amended by Acts 1935, - 


ce. 16996, § 1.—State ex rel. 
Lee, 3 So.2d 497. 


Ky. A county tax commissioner in 
county containing first class city was 
entitled to payment of his claim under 
statute allowing $6,000 per month for 
necessary office expenses to tax ‘com- 
missioners in such,counties, and man- 
damus would issue to compel state 
treasurer to pay warrant therefor, not- 
withstanding that legislature through 
an error failed to provide sufficient 
Harty ie Budget Act. Ky.St.Supp.1940, 

’ 
Burke, 152 S.W.2d 586,287 Ky. 187. 

Miss. Petitioner seeking to compel 
county superintendent of education by 
mandamus to issue a pay certificate for 
services rendered by petitioner as su- 


Coe v. 


perintendent of a consolidated school. 


for a particular month could not invoke 
the remedy of mandamus without show- 
ing a clear right to that particular re- 
lief.—Morris v, Robertson, 198 So. 290. 

Where petitioner, at time he filed his 
petition to compel county superintend- 
ent of education by mandamus to issue 
a pay certificate for services rendered 
as ‘superintendent of a. consolidated 
school for a particular month, had re- 
ceived amount in controversy. in excess 
of any specified amount of salary con- 
tracted for, the issuance of a certificate 
was unauthorized, and petitioner could 
not retain the proceeds thereof as 
against the county and at the same 
time compel superintendent by manda- 
mus to issue to him the additional cer- 


Acts 1940, ¢c. 16.—Talbott. v.. 


tificate prayed for as an obligation of : 


the. county.—Mortis y. Robertson, 198 
So: 290..." * 


\ ane | 
Where ¢ 
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ounty superintendent of. ed 


deficit in school funds for the scholast 


to keep within. budget allowed when 


issuance of pay certificate for January, 
1940, was demanded by consolidated 
-school superintendent, county superin- 
tendent could. not have been compelled 
by mandamus to issue certificates in 
excess of salary definitely and legally 
contracted for, Code 1930, 6537 et 
seq.; Laws. 1936, ¢.. 255.—Morris v. 


“Robertson, 198 So. 290. 


Ohio. Employee of state highway 
department appointed under civil serv- 
ice could not invoke mandamus to re- 
quire state highway director to issue 
warrants for payment of salary of 
such employee for period during 
which he was wrongfully excluded 
from his position, since under the 
law, director was not charged with 
duty of issuing warrants for salaries 
of officers or employees in his depart- 
ment.—State ex rel. Greenlun_ v. 
Beightler, 30 N.H.2d 554, 137 Ohio 
St. 377, affirming 28 N.H.2d 935, 64 
Ohio App. 295. 


Tex.Civ.App. Where 
rants which were issued to contractor | 
for erection of county jail and were not 
yet delivered and were in hands of 
commissioners’ court were: subject to 
superior liens for labor and material 
furnished, mandamus would not issue 
to compel delivery of the warrants to 
bank claiming under prior assignments 
of the warrants from contractor. Ver- 
non’s Ann.Civ.St. art. 5472a.—Hamilton 
Nat. Bank v. Pool, 144 S.W.2d 670. © 


Tex.Civ.App. Mandamus would lie to 
compel county school superintendent to 
approve seven vouchers drawn by ma- 
jority of trustees of common school 
district. for salary earned by elemen- 
tary teacher under her contract with 
district, since superintendent did not 
have discretion to refuse to approve 
vouchers.—Carlile vy. Peevy, 151 S.W. 


‘Yex.Civ.App. Mandamus _ will 
compel the issuance, signing, or ap- 
proval of a warrant or voucher for a 
claim against a city, county, or school 
district. if the claim has been reduced 
to judgment or otherwise definitely 


county war- 


{ 


ascertained, so that the act sought to . 
be compelled ig merely a ministerial — 


one.—Simpson y. Williams Ru 
School Dist., 153 S.W.2d 852. , 
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Wash. Where bridge constructed un- __ 
der contract with Washington Toll... 
Bridge Authority had been completed | 


and work accepted by acting director of 

‘highways, mandamus. lay to compel 
Authority to. issue and approve vouch- 
ers and draw warrants for payment of 
balance due on construction contract, 
since acts necessary to effect payment 
were purely ‘ministerial acts’. Rem. 
Rev.Stat. § 6524—1 et seq—State ex 
rel. Pacific Bridge Co..v. Washington 
Toll Bridge Authority, 112 P.2d 135. 


Where bridge had been constructed 
under contract with Washington Toll 
Bridge Authority, work had been ac- 
cepted and final. estimate for payment 
approved, but payment was not made 
prior to collapse of bridge; fact that 


insurers of structure demanded that ~ 


Authority refrain from any action 
which might be construed as an accept- 
ance of work did not affect contractors’ 
right to compel by mandamus issuance 
of warrants for payment .of balance 


due, in absence of claim that-collapse | 


was due to contractors’ fault. 


Rey.Stat. 


rel. Pacific Bridge Co.’ v..Washington . 


Toll Bridge Authority, 112 P.2d 135. 
The Washington Toll Bridge Authori- 


ty’s lack. of sufficient funds to pay con- | 


tractors full balance due for construc- 
tion of bridge did not constitute a de- 
fense, to extent of shortage, to con- 


I Remi 4 
§ 6524—1 et seq—State ex. 


tractors’ mandamus proceeding to com-. — 


\ Rem.Rey.Stat. 
§§ 6524—14, 11019, subd. .2.—State ex 


-pel Authority to draw warrants. for — 
payment of balance due. 


rel. Pacific Bridge. Co. vy. Washington’ _ 


aa 


Toll Bridge Authority, 112 P,.2d 135. 


7 
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- department janitor’s claim for 


1939. 
Sisk, 113/P.2d 860. 


thereunder which state auditor refus- 


. termines 
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prest fund, pro- 
vided for by statute to facilitate pay- 
ment of small expenditures, and per- 
sonally responsible for expenditures 


es to approve, do not preclude issuance 
of writ of mandamus commanding 
such engineer to pay state highway 
wages 
due on basis of minimum wage fixed 
by state highway commission for man- 
ual labor, as auditor cannot refuse to 
approve such claim on engineer’s ac- 
counting for imprest fund, if court de- 
that claim is legal charge. 
Rey.Code 1928, § 1350, as amended ‘by 
Laws. 19338, c..12; §§ 1579- 1581, 1585, 
P.2d 580. 

Ariz. Where it appeared that no 
salary claims of executive director and 
ex Officio director of unemployment 
compensation division approved by Un- 
employment Compensation Commission 


had been presented to the auditor for 


mandamus would not lie to 
approval by auditor. Code 
§ 56-1001 et seq.—Donaldson v. 


approval, 
compel 


; Ark. Mandamus was* proper remedy 


to force board of trustees for the 


policemen’s pension fund for city to 


pay to retired policeman pension to 


which he was entitled by. virtue of ac- 
tion of the board in allowing pension. 
Pope’s Dig. § 9864 .—Looper y. Gordon, 


3 147 S.W.2d 24. 


Cal. Mandamus was the proper rem- 


 edy to review the soundness of a deci- | 


sion of the Board of Pension Commis- 
‘sSioners denying a pension to widow 


. ag city police officer. and to estab- 
. dis 
was entitled to the status of a pen- 


as a matter of law that widow 


sioner.—Dillon y.- Board of Pension 
-Com’rs_of City of Los ‘Angeles, 116 


_P.2d 37, prior opinion 109 P.2d 660, 


- prior opinion 100 P.2d 803. 


was 


Rs s 


\...ealls from July 1, 


” 


. Cal. App. 
‘mation district did not have enough 
money on hand to pay in full all out- 
standing unpaid matured bonds and 


_ interest coupons, but did have enough 
» money. to pay all outstanding unpaid 
' mature 


bonds and coupons which 
were obligations against the several 
allocatio 
1932, “to=/July. 1, 
1938, inclusive, except as to calls rep- 


- resenting obligations maturing Janu- 


ary 1, 1938, and July 1, 1938, and 
there was no finding tha district was 
insolvent, bondholders were entitled to 
mandamus to “compel payment in full 
of obligations maturing before Janu- 
ary 1, 1938, and a pro rata payment 
of obligations maturin thereafter. 
Pol.Code, §§ 3479, 3480.—Bekins v. 


 Heiken, 107 P.2d 941, 41 Cal.App.2d 


846. .° 


Cal: App.. Mandamus was available 
where it was alleged and shown that 


retirement board acted arbitrarily and 


clearly in abuse of discretion in deny- 
ing application of widow of “police 
officer. for pension.—Naughton vy. Re- 
tirement Board of San Francisco, 110 
P.2d).714.. « F 


Where evidence showed without con- 


_tradiction that death of police officer 
_ from progressive type of heart disease 


was accelerated by amount of walking 
officer was. required to do on _ foot 


patrol duty after being transferred 
from an office position, court, in man- 
damus proceeding; was justified in 


finding that retirement board of- city 
in denying application to widow for 
pension acted arbitrarily and abused 
discretion—Naughton vy. Retirement 
Board of San Francisco, 110 P.2d 714. 

Ga. Registrars were entitled to man- 
damus to compel payment of their 


-elaim for services performed in making 


list of registered voters, where previous 


‘list made during the same year was not 


42 C.J. ANNO.—220 


maid ly’ 15'S.B.2d 421, 
able CO proviged erp aan ‘Vv. 


*¢ 408 
é ‘The facts that state highway. 
engineer ig responsible on his bond for 
improper use of im 


Where treasurer of recla-: 


of funds ‘under respective 


anti tial compli 
ode §§ 34-301, 34-401, 
34-408, 34- -1002.- Leverette v. ‘Leonard, 


‘TiLApp. In ra ie proceedings 
to compel township treasurer to pay 
warrants or vouchers issued to plain- 
tiffs by a school district’s board of di- 
rectors in connection with contracts for 
repairs to schoolhouse, judgment for 
plaintiffs was proper where whether 
improvements covered by contracts 
were necessary was for directors’ dis- 


eretion with which court would not in- 
terfere, and contracts had not been held 


illegal in_ previous - litigation.—Baird-_ 
Swannell,. Ine. v. Parish, 34 N.H.2d» 879, 
310 Ill. App. 5384. 

Kan. A writ of mandamus Sond 
not issue to compel county treasurer 
to pay conservator of absentee’s estate 
amount of judgment for absentee’s dis- 
tributive share of decedent’s estate, 
previously paid to such officer because 
of inability to find absentee, though 
no appeal was taken from such judg- 
ment or judgment appointing conserv- 
ator. Rev.St.1923, 22-932; Gen.St. 


Supp.1939, 60-4001 to 60-4026.—Rup- 
penthal vy. Maag, 118 P.2d 101, 153 
Kan. 588. 

/N.J:Sup. In mandamus proceeding 


inatituted in 1940 by teacher in public 
schools to compel board of education of 
city to pay him a sum of money repre- 
senting reductions in his salary va 
the school years of 1937. and 19 
board’s. contention that it should be 
permitted to set off alleged excess pay- 
ments made to the teacher prior to the 
year 1930 could not be considered, 
since limitations had run.+—Steck v. 
Board of Education of City of Camden, 
15 A.2d, 454, 125 N.J.L. 261. ; 
In qnanidathus proceeding by teacher 
in public schools to compel — board of 
education of city to pay him a sum of 


money representing reductions in sal-. 


ary, contention that teacher’s claim had 
not been fully determined” and that 
the right was not indisputably clear, 
required no discussion, “where there 
was nothing in the state of the case 
or the brief of the board ‘that supplied 
any basis for the point, and’ the claim 
of the teacher was a matter of simple 
arithmetic and undisputed. —Steck v. 
Board of Education of ay jok Camden, 
15-A.2d 454, 125 N.J.L. 


N.J.Sup. ‘Where ee a the Civil 
Service Commission directed that pur- 
chasing agent of county be’ restored to 
his position with a salary of $1,000 per 
annum, but a subsequent » ‘order direct- 
ed reinstatement at a compensation of 
“at least’? $1,000 per annum, there 
could be no mandamus to compel pay- 
ment of any sum as Salary, and pur- 
chasing agent’s remedy was by suit.— 
MeNulty v. Camden LeMnty, 19 A.2d 
874, 126 N.J.L. 450. 


N.Y.App. Div. Order directing city 


and its officials to forthwith make pay- 
ment to-Albany Port District Commis- » 


-sion was proper, where questions in- 
volved had been presented in prior 
proceeding to Supreme Court, Appel- 
late Division, which determined that 
there was no violation of either State 
or Federal Constitution. Civil Prac- 
tice Act, § 1295.—Albany Port Dist. 
Commission, v. Wright, 21 N.Y.S.2d 
865, 259 App.Div. 1114. 


N.Y.App.Div. Persons paid smaller 
salaries after their reinstatement in 
state’s classified service from preferred 
list than they were receiving when 
previously suspended for lack of funds 
may maintain mandamus proceeding to 
compel head of department in which 
they work, state civil service commis- 
sioners, and state comptroller to certify 
and pay balances due. Civil Practice 
ee § ey et seq.; Civil Service Law, 

a5 19 31, 31-c.—Lege v. Brandt, 26 

VS2a 374, 261 App.Div. 319. 

DNy ea. The -obligation of _ the 
comptroller of the state of New York 
to refund amount due on cancellation 
of a liquor license arises when a clear 
legal right is shown to the money, 
and is then enforceable by mandamus. 
Alcoholic Beverage Control Law, § 127; 


alee with Give dane so 
34- 403, 34- 406—— 


ante: Mista ths would: mot lie. 
‘recover salary accruing during sus- 
pension of civil service employee in 
police department of city of Toledo 
who alleged invalidity of the suspen- 
sion proceeding and unconstitution 
ity of city charter provision | relating 
to appeals to Civil Service Commis 
sion.—State ex rel. Ford y. City of To 
ledo, 80 N.BE.2d 553, 137 Ohio Yee 385. 
Under statute providing that 
the treasurer of a municipality shal 
be the custodian of the firemen’s pen 
sion fund and requiring that he shal 
pay. it out on the proper order of t a. 
trustees thereof, treasurer of city could, 
in action in mandamus against him t 
compel him to pay a pension allege 
to have been duly granted relator 
trustees of firemen’s pension fund, — 
sert the defense that the order wa 
invalid. Gen.Code, § 4610.—State — 
rel. Banning v, Kennedy, 31 N.H.2d 4 
137 Ohio St. 586. 

Ohio App. The fact that am Nt ea 
part of which had been annexed ia i 
adjoining city school district, a j 
proportionate share of the rural schoo! 
district’s indebtedness which shoulc ;: 
have been assumed by the city schoo 
district, was in dispute and unas 
tained, did not prevent a mandamus © 
action by the rural school district t 
compel the city school district to 
the portion of the indebtedness as- 
sumed by it, since the action did not 
contemplate the recovery of any sum 
of money, but only that the proper 
officers should be compelled to make 
a levy and provided for the idee 
of the sums that might be due. t 
Code, § 4690.—State ex rel. “Boar xa 
Bducation of Van Buren ‘op: 
School Dist. v. Board of Education 
Oakwood City School Dist., Montgo: 
ery Cote 29 N.H.2d 878, 65 0. 


App. 
A rural school district’s payment 


rural school district by. adjoining ci 
school district, and as the bonds te : 
due, did not relieve the annexing sch 
district of its positive statutory ay ; 
to assume and to pay off its prop rt 
tionate’ amount of the indebtedne 
and a writ of mandamus would i 
commanding the performance of | 
statutory duty of the city schoo 
district to levy and collect taxes and t 
pay such proportionate share, ever 
though rural school district had ~s 
ready paid the debt in part, and 
though such levies should have be 
made during, prior years. Gen.Codé, 
§ 4690.—State ex rel. Board of Educa 
tion of Van Buren Tp. Rural. Schoo 
Dist. v. Board of Education of Oak- 
wood City School Dist., Montgomer 
onmtys 29 N.H.2d 878, 65 Ohio ADR ; 


Pa. One performing — erpiheees 
services under contract. with borgagus 
was not entitled to writ of mandamus | 
compelling borough to pay him balance 
due for such services, as he had ade- 
quate remedy at law and borough owe 
him no such clear, ministerial, nondis- 
cretionary, legal duty as would warrant 
issuance of ‘such writ—Angelotti v 
Borough of Rankin, 19 A.2d 398, Sf. 
Pa, 320. ; 

Pa.Com.PI. ,. Mandamus- execution lies. ~ 
against officers of a municipality for the 
collection of a judgment duly auresue 
and due and payable. Where the debt | 
upon which judgment was entered was . 
an old one, and no effort to collect it 
had been made over a long period of | 
years, and where the township finances 
are low, and many taxes unpaid, and | 
valuations reduced, substantial justice 
will be done if payment of the judg- 
ment is staggered over a period of three 
years.—Commonwealth ex rel. Maine 
Hose Co. v. Township of Coal, 14 
Northumb.L.J. 330. 

8.C. Mandamus would issue to com- 
pel.county to pay, out of general coun- 
ty funds, fees properly belonging to 
county treasurer and appropriated by 


county for general county purposes. 
Code 1932, §§ 2700, 2853, 2854.—Scott 
‘ ec County, 10 S.H.2d 359, 195 
i Y Tenn. Mandamus was the appropri- 
Wd ate remedy of county to compel the 
commissioner of highways, and public 
works to reimburse county for funds 
vs - paid out on account of rights of way 
1 for highway, where no exercise of dis- 

y cretion by the commissioner was called 
for. Pub.Acts 1931, ¢. 57, § 1—Phillips 
v. State ex rel. Polk County, 148 S8.W. 
2d 369. 
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Mich. In determining amount of 
pension to which widow of deceased 
i, police captain was entitled, municipal 
mf, commission was required to determine 
: such questions of fact as how long 

policeman had served, his. rank, and 

rank in which he was serving at time 
of retirement, and, in absence of pro- 

_yision for review of commission’s find- 

ings or proof of arbitrary action on 
part of commission, circuit court was 
without jurisdiction to issue writ of 

mandamus requiring payment of larger 
pension than that granted by commis- 

sion to widow.—Kerwin vy. Rettie, 293 

N.W. 660, 294 Mich. 308. 


| § 415 } 
; Cal. Mandamus was appropriate rem- 

- edy to compel assessor of city and 

county of San Francisco to allow peti- 

_ tioner, a woman who was a World War 

veteran, the benefit of constitutional 
provision respecting exemption of vet- 

_erans’ property from taxation, since 

remedy at law by payment of taxes and 

action to recover them would not be 
adequate, and complete relief could be 
given to a group of taxpayers by issu- 
ance of a single writ of mandate. Code 

 Civ.Prog..§ 1086; Const. art. 13, § 1%. 

| —Loekhart v. Wolden, 111 P.2d 319. 
ome Ill.App. Courts have some measure 
of discretion in awarding mandamus to 

require levies of taxes and the writ 
should not issue when it will impose. 

an unnecessarily oppressive burden.— 

People ex rel. Bradford Nat. Bank of 

Greenville vy. School Directors of Dist. 

No. 62, Franklin County, 32 N.B.2d 

1008, 309 TlLApp. 242. , 

J Kan, Where court determined that 
adoption of budget for new school dis- 
trict was invalid, mandamus would not 
be issued to compel county clerk to 
furnish valuation of property within 

the school district, notwithstanding 

» that clerk was not justified in refusing 

, to furnish such yaluation.—School 
' Board of Rural High School Dist, No. 

4, Russell County v. Rupp, 106 P.2d 
669, 152 Kan. 636. 


Mo.App. Where’ teacher obtained 
joint and several judgment for salary 
~ against five common school districts, 
mandamus would not lie to compel dis- 
tricts to levy taxes to obtain funds to 
pay judgment, since a common school 
district does not have authority to levy 
taxes but its directors are required by 
statute to deliver to county clerk an 
annual estimate of amount of funds 
necessary ‘to maintain school and the 
elerk upon making such estimate pro- 
ceeds to assess the proper amount 
- against the taxable property in the dis- 
trict. Mo.St.Ann. § 9214, p. 7086.— 
State ex rel. Black v. Renner, 148 S.W. 
2d 809, followea in State ex rel, Mark- 
well v. Renner, 148 S.W.2d 812. 


— Ohio. A writ of mandamus would be 

granted to restore Metropolitan Hous- 
ng Authority property to taxable list, 
where county auditor placed property 
on exempt list without consent of 
Board of. Tax Appeals. Gen.Code, §§ 
1464-1, 5570-1; Const. art. 12, 2. 
State ex rel. Bartlett v. Thatcher, 3 
N.E.2d 440, 188 Ohio St. 235. 


§ 416 

N.D. A writ of mandamus would not 
issue to compel a city to levy a general 
tax upon all taxable property within 
the city to pay deficiencies in special 
improvement funds resulting from fail- 
ure of property owners to pay their 
special assessments, in absence of stat- 
utory authority at time of creation of 
special assessment fund for the levying 
of such a tax. Comp.Laws 1913, 
3716, and as amended Laws 1923, ec. 


oh 
oye) + 
¥ 


MANDAMUS 
174.—Marks v. City of Mandan, 296 
N.W. 34. tht 


: § 424 
D.C.Cal. The sole remedy of holders 
of bonds of California irrigation - dis- 
trict against land is to compel by writ 
of mandate the levy of an assessment 


against all lands in the district. St. 
Cal.1887, pe 229)" §§) 22.°°23 sand as 
amended St.1891, pp. 149, 150; St.Cal. 


1897, p. 267, § 39.—In re Imperial Irr. 
Dist., 38 F.Supp. 770. 

Cal.App. Since the levying of an 
annual assessment provided for in 
statute to furnish funds to pay prin- 
cipal and interest accruing on bonds 
of a drainage district improvement, 
as well as the maintenance and repair 
of the works of the district, is made 
a duty to be performed, it is probable 
that a bondholder could have com- 
pelled a levy of such an assessment if 
the revenues under the statute provid- 
ing for assessment on various parcels 
of land within the district failed to 
provide sufficient money to pay the 
principal and interest as they became 
due. St.1915, pp. 370, 373, §§ 8e, 
—Bullard vy. Riverside County Drain- 
age Dist. Improvement No. 8, 107 P.2d 
929, 41 Cal.App.2d 900. 

Ill.App. A petition for writ of man- 
damus, compelling village to levy sup- 
plemental assessments ordered by coun- 
ty court to pay deficiencies in amounts 
of special assessments for payment of 
bonds issued to petitioner in payment 
for construction of water mains and 
sewers under contract with village, was 
not based on county court’s orders, but 
on section of Local Improvement Act 
giving county court power and juris- 
diction to enter such orders, and hence 
authorized. Smith-Hurd Stats. ¢c. 24, § 
761.—Roberts y. Village of Lyons, 29 
N.E.2d 857, 307 Ill.App. 36. 

N.J.Sup: Where the right of court 
attendants to payment of their salaries 
was clear, mandamus would issue to 
require. county to raise revenues, if suf- 
ficient funds were not on hand, to pay 
judgments against{county for the sala- 
ries.—McCullough vy. Camden County, 
19 A.2d 326,:126 N.JcL. 232. 


a clear legal duty to approve levy of 
taxes for payment of final judgment 
in tort against board of county com- 
missioners against which statutory 
debt limitations might not be success- 
fully interposed, and as to which suffi- 
cient’ showing was not made to invoke 
constitutional limitations, and hence 
holder of judgment was entitled to 
mandamus against the commission. 
Comp.St.1929, §§ 33-4241 et seq., 33- 


5601; Const. art. 8, § 2.—State ex rel. 
Peles v. Harris, 115 P.2d 80, 45 N. 


Ohio App. Under statute providing 
what report of examination by the 
Bureau of Inspection and Supervision 
of Public Offices shall set forth, where 
report is filed, where ‘certified copies 
are filed, and how transmitted, the 
board of education of a rural school 
district may maintain an action in 
mandamus to compel the annexing 
school district to levy and collect such 
taxes necessary to pay portion of rural 
district’s indebtedness assumed by an 
annexing adjoining: city school district 
under statute dealing with title to 
property when territory is annexed to 
city or village, where an examiner of 
the bureau had filed a report showin 
that the annexing district had failed 
to pay its proportionate share. Gen. 
Code, §§ 286, 4690, 12283—State ex 
rel. Board of Education of Van Buren 
Tp. Rural School Dist. v. Board of 
Education of Oakwood City School 
Dist., Montgomery County, 29 N.H.2d 
878, 65 Ohio App. 2738. 

A rural school district’s payment of 
bonds after annexation of a part of 
the rural school district by adjoining 
city school district, and as the bonds 
came due, did not relieve the annexing 
school district of its positive statutory 
duty to assume and to pay off its 
proportionate amount of the indebted- 
ness, and a writ of mandamus would 
issue commanding the performance of 


the statutory duty of the city school 


_to pay such proportionate share, 
though rural) school district had al- 


é itee ale ek ! Ne i 
district to levy and collect tant 


ready paid the debt in part, and even 


made during prior years. Gen.Code, § 
4690.—State ex rel. Board of Education 
of Van Buren Tp. Rural School Dist. v. 
Board of Education of Oakwood City 
School Dist., Montgomery County, 29 
N.E.2d 878, 65 Ohio App. 273. 
Pa.Quar.Sess. Under Section 1302, 
article XIII, of the Act of May 4, 1927 
P.L. 519, 83 PS. § 13392, the court 
may, when it shall be shown to the 
court of quarter sessions of the county 
that the debts due by any borough ex- 
ceed the amount which the borough 
may collect in any one year by taxation, 
or when the proper officers refuse or 
neglect to levy a sufficient tax to pay 
the same, after ascertaining the amount 
of such indebtedness of the borough, 


though such levies should have been ~ 


direct a writ of mandamus to the ~ 


proper officers of such borough to col- 
lect by special taxation an amount 
sufficient to pay the same in one or 
more annual installments, as may be 
adjudged reasonable by said court, dur- 
ing such years as may be required for 
the payment of the same.—Anthracite 
Water Co. v. Borough of Gilberton, 7 
Sch.Reg. 306. : , 

Tenn. Under statute empowering the 
county of Dyer, through its quarterly 
county court, to provide for the fund- 
ing or refunding of its obligations and 
to issue its bonds in substitution, the 
levy of a tax rate is a ‘‘ministerial act” 
which mandamus will lie to compel, 
but the fixing of the amount of the 
levy is merely a “discretionary act” 
which mandamus will not lie to com- 
pel, and hence quarterly county court 
would not be compelled to raise the tax 
levy on ground that the court was not 
collecting a_ sufficient amount of taxes 
which would create from year to year 
a sinking fund that would in an or- 
derly manner take care of all bonds 
on maturity. Priv.Acts 1935, ¢c. 788, 
§§$ 1-6.—State ex rel. Millers Nat. Ins. 
Co. v. Fumbanks, 151 S.W.2d 148, 177 


.Tenn. 455. 
N.M. The State Tax Commission had . 
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Ill, In mandamus proceeding to 
compel the Director of Finance and 
others to issue a credit memorandum 
to a construction contractor for re- 
tailers’ occupation taxes which the 
contractor had erroneously paid, man- 
damus could not issue as to a fund 
over which defendants. did not have 
sole control... Laws 1937, p. 105, § 
4; Smith-Hurd Stats. ec. 120, § 445. 
—People ex rel. Henry Marble Co. y. 
Nudelman, 29 N.W.2d 264, 374 Ill. 280. 


Where a fund which had been appro- 
priated by General Assembly to the di-- 


vision of retailers’ occupation tax of 
the Department of Finance for refund- 
ing erroheous payments of retailers’ 
occupation taxes had been exhausted, 
such fund was removed from possible 
operation of a mandamus writ in pro- 


ceedings to compel Director of Finance ' 


and others to issue a credit memoran- 
dum to a construction contractor for 
retailers’ occupation taxes which the 
contractor had erroneously paid. Laws 
1937, p. 105, § 4; Smith-Hurd Stats. 
ce. 120, 445.—People ex rel. Henry 
Marble Co. v. Nudelman, 29 N.E.2d 
264, 374 Ill. 280. : 

Ill. Mandamus lay to compel direc- 
tor of department of finance to accept 
credit memorandum, issued for retail- 
ers’ occupation taxes erroneously paid, 
in payment of taxes due from assignee 
of the memorandum. Smith-Hurd 
Stats. ec. 120, 
Stone v. Nudelman, 34 N.W.2d 851, 376 
Ill. 585, 184 A.L.R. 1198. 

Ill. Where petitioner seeking writ of 
mandamus had brought itself clearly 
within provisions of Retailers’ Occupa- 
tion Tax Act providing for credit mem- 
orandum for overpayment of tax, the 
petitioner was entitled to writ of man- 


§ 445.—People ex rel... 


damus compelling director of finance to ~ 


issue credit memorandum for amount 
admitted by director’s answer to have 
been overpaid. Smith-Hurd Stats. ec, 
120, § 445.—People ex rel. Swartchild 
ey o. v. Carter, 35 N.H.2d 64, 376 Ill. 


Beery | 


them by assignment from _ petitioners. 


_ ple ex rel. Adams y. McKibben, 35 N.B. 
2a 321, 377 Ill. 22. 


AS 
joners in payment of taxes incurred 
by other taxpayers, who might obtain 


Smith-Hurd Stats. c. 120, § 445.—Peo- 


Mich. Where title to mortgaged land 


located in Menominee county became 


vested in the state under a tax sale, 
and fee owners applied to Department 
of Conservation to have land offered for 


sale at publie auction under the State 


Land Office Board Act, and township 
wherein land was located thereafter, at 


‘mortgagee’s request, applied to the de- 


partment to withhold land from sale 
for one year, mortgagee could not 
thereafter maintain mandamus to com- 
pel Auditor General to accept money 
tendered him by mortgagee in payment 


of delinquent taxes, since rights claimed 


by mortgagee were exclusive to own- 
ers of lands that come under jurisdic- 
tion of State Land Office Board, and 


did not extend to lands in_ northerly 


eounties of Michigan, Comp.Laws 
Supp.1940, §§ 3723-1 to 3723-14.—Prince 
y. Auditor General of Michigan, 297 N. 
W.. 223,297. Mich. 157. 

Pa.Com.Pl. Where the mortgagee in 
two foreclosure proceedings at the 
sheriff’s sales of the real estate subject 
to the executions bid in the properties 


for the amount of taxes certified by the 


county treasurer to the sheriff, as be- 
ing due and owing, and was the suc- 


cessful bidder at both sales, the mort- 


gagee was held not to be entitled to a 
mandamus compelling the county treas- 
urer to accept the face of the taxes 
without penalty or interest, under the 
provisions of section 4 of the act (No. 
33) of October 25, 1938, P.L. 84, 72 P.S. 
§ 5571ce, commonly referred to as the 
abatement act.—Chartiers Valley Build- 
ing and Loan Ass’n. v. Turner, 88 P.L. 
J. 380. 
§ 431 

Fla. Holders of judgments on notes 
were entitled, to mandamus to enforce 
collection of tax on homesteads, where 
collection of judgments would_ other- 
wise not be feasible, and application 
of constitutional amendment limiting 
collection of taxes on homesteads would 
impair obligation of contracts. Comp. 
Gen.Laws 1927, § 566; Const.Fla. art. 
1:0%.\art.. 12, 8; U.S.C.A.Const. art. 
1, § 10.—Board of Public Instruction 
for Bay County y. State ex rel. Bare- 
foot, 199 So. 760. 


Mich. A writ of mandamus, scught 
by county, to compel state Auditor 
General and state land office board to 
accept county’s tender of amount bid 
by state for property purchased there- 
by at tax sale, withhold premises from 
scavenger sale, and execute deed con- 
veying them to county, must be denied, 
as act providing for withholding of 
Jand sold for taxes from scavenger sale 
on application y any municipality 
does not clearly grant county right to 
such deed. Pub.Acts 1937, No. 155, 
§§ 5, 7, as amended by Pub.Acts 1939, 
No. 244—Oakland County v. Brown, 
296 N.W. 292, 296 Mich. 368. 


Ohio App. Under statute providing 
what report of examination by _ the 
Bureau of Inspection and Supervision 
of Public Offices shall set forth, where 
report is filed, where certified copies 
are filed, and how transmitted, the 
board of education of a rural school 
district may maintain an action in 
mandamus to compel the annexing 
school district to levy and collect such 
taxes necessary to pay portion of rural 
district’s indebtedness assumed by an 
annexing adjoining city school district 
under statute dealing with title to 
property when territory is annexed to 
city or village, where an examiner_of 
the bureau had filed a report showing 
that the annexing district had failed 
to pay its proportionate share. Gen. 


Code, §§ 286, 4690, 12283.—State ex rel. 


Board of Education of Van Buren Tp. 
Rural School Dist. vy. Board of Hduca- 


 Montgom 


ood City School Dist. 
1 nery County, 29 N.H.2d 878, 65 
Ohio App. 273. 225° >. ary 
A rural school district’s payment of 


rural school district by adjoining city 
school district, and as the bonds came 
due, did not 
school district of its positive statutory 
duty to assume and to pay off its pro- 
portionate amount of the indebtedness, 
and a writ of mandamus would issue 
commanding the performance of the 
statutory duty of the city school dis- 
trict to levy and collect taxes and to 
pay such proportionate share, even 
though rural school district had al- 
ready paid the debt in part, and even 
though such levies should have been 
made during prior years. Gen.Code, § 
4690.—State ex rel. Board of Hduca- 
tion of Van Buren Tp. Rural School 
Dist. v. Board of Education of Oak- 
wood City School Dist., Montgomery 
eo eay, 29 N.H.2d 878, 65 Ohio App. 


Pa.Com.Pl. Where judgment was 
given in March by an Alderman against 
defendant, who three months later sued 
out writ of certiorari to which no re- 
turn was made and in December of 
same year presented petition for man- 
damus which did not aver that certio- 
rari had never been served on Alder- 
man; and thereupon exceptions are 
filed to petition. Held, that petition of 
defendant will be dismissed and judg- 
ment given in favor of the Alderman, 
as all proceedings on the part of de- 
fendant were instituted too late-——Fisher 
v. Capital Cleaners, 41 Lack.Jur. 159. 

S.C. A county treasurer’s duty to is- 
sue executions for delinquent taxes is 
a ‘ministerial duty,” but before one 
can compel treasurer by mandamus to 
issue executions applicant for manda- 
mus must show that he has a legal 
right for the writ, and that he has 
no other and sufficient remedy. Code 
1932, §§ 2830, 2855, 2868, 3045, 3054; 
Joint Resolution March 381, 1934, 38 
St.. at Large, p. 2253—Parker v. 
Brown, 10 S.H.2d 625, 195 S.C. 35. 

§ 434 

Colo. An old age pensioner, who 
was not receiving minimum pension 
authorized by constitutional and legis- 
lative provisions, was not entitled to a 
writ of mandamus compelling state 
officers to set aside and place in old 
age pension fund 85 per cent. of net 
revenues from a public revenue service 
tax. Const. art. 24.—Conklin y. Arm- 
strong, 105 P.2d 854. 

Fla. The holder of unrefunded orig- 
inal bonds of special road and bridge 
district has right, enforeeable by man- 
damus proceedings, to sequester gaso- 
line taxes, appropriated in lieu of ad 
valorem taxes by county commissioners 
in county budget exclusively for pay- 
ment of refunding bonds, which lower 
rate of interest on, and extend ma- 
turity date of, original bonds. Acts 
1931, Ex.Sess., ec. 15772.—Cone v. State 
ex rel. Davis, 198 So. 689. 

Fla. A holder of unrefunded orig- 
inal bonds of Northeast Yampa Spe- 
cial Road and Bridge District No. 6 
of Hillsborough County had a right, 
enforceable by mandamus proceeding, 
to sequester gasoline taxes which had 
been appropriated in lieu of ad valor- 
em taxes by county commissioners, in 
county budget, exclusively for benefit 
of refunding bonds issued pursuant to 
statute, which refunding bonds low- 
ered interest rate and extended’ ma- 
turity date of original bonds of dis- 


trict. Acts 1931, Ex.Sess., c. 15772.— 

Cone y. State ex rel. Whitfield, 199 
So. 327, second case. 
436 

Ill Where circuit court denied a 


writ of mandamus in a previous pro- 
ceeding involving a fund which had 
been appropriated by General Assembly 
for refunding erroneous payments of 
retailers’ occupation taxes, an order by 
the circuit court in sueh proceeding di- 
recting that remainder of the fund be 
held until an appeal was finally de- 
termined did not remove remainder of 
fund from possible operation of writ of 
mandamus in subsequent’ mandamus 
proceedings involving the fund, since 


bonds after annexation of a part of the 


relieve the annexing | 


impound remainder of fund in p 
ous. case. Laws 1937, p. 105, § 
Smith-Hurd Stats. ¢. 120, § 445.—P 
ex rel. Henry Marble Co. v. Nu 
man, 29 N.H.2d 264, 374 Ill, 280. 


Mich. When taxpayer’s right to re- — 


prea 


wrongfully refused to order a refun 
ment to taxpayer of overpayment o 
income tax, performance of that d 


eral court to foreclose the liens. Co 
Gen.Laws Fla.1927, §§ 896, 1537, 1 
5034.—Rorick v. U..S. Sugar Corp 
tion, 120 F.2d 418. ry th 
Under statute requiring holder o 
bonds or coupons of Everglades Drai - 
age District to compel performance 
duties by ‘any of the officers or p 
sons mentioned in this Article in rel 
tion to the said bonds’, the “person 
referred to are not taxpayers but th 
having a duty to collect, enforce a 
apply the taxes, and any bondho 
may compel orderly performance of du-— 
ty by all officers and persons who are 
given duties by the statute. Comp.Gen 
Laws Fla.1927, §§ 1539, 1557.—Rorick 
v. U. S. Sugar Corpo¥ation, 120 F.2d 


tive consideration, and could not 
remedied by granting petition for ° 
of mandate to compel county treasi 
er as trustee of district to make call 
for funds not provided for by statute. 
Pol.Code, § 3480, as amended by Si 
1923, p. 598; Code Civ.Proc. § 1085. 
Bekins v. Raub, 105 P.2d 625. — 


A writ of mandate would not lie to 
compel county treasurer as trustee of 
reclamation district to make a eall fo 
an assessment installment and to 
clude therein a call for funds suffic 
to pay all outstanding and maturi 
bond obligations not barred by I 
tations, since statutory duty of th 
treasurer does not require that he i 
clude in call a sum equal to that pa 
of the former call discharged by pay. 
ment of bonds. Pol.Code, § 3480 
amended by St.1923, p. 598; | 
Civ.Proc. §\1085.—Bekins v. Raub, 10 
P.2d 625, ) 

¢ 


Iowa. Where members of 
union, had been suspended, 
hearing to which they were entitled 
under constitution of union, “‘manda-— 
mus” was proper remedy. Code 1939, 
§ 12440.—Nissen y. International Broth-_ 
erhood of Teamsters, Chauffeurs. Sta- 


Trae 


is 


§ 447 mn "i 


trade 


858. 

he duty owing by trade union and 
officers thereof to members of union 
arose from an “office’, “trust” or ‘‘sta- 
tion”, within mandamus statute limit- 
ing right if duty is not-one resulting 
from office, trust or station and the 
members’ cause of action for breach 
of that duty by wrongful suspension 
\giving legal right to damages was en- 
forceable in equity. Code 1939, §§ 
12445, 12450, 12451.—Nissen y. Inter- 
national Brotherhood of Teamsters, 
Chauffeurs, Stablemen & Helpers of 
America, 295 N.W. 858. 

§ 450 

Ill.App. Where there was nothing on 
face of stock certificates tending to 
show that the person in whose name 
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circuit court was not authorized 


7 
on 


Al ae 


without 
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i 


blemen & Helpers of America, 295 N.W. 


§ 450 


1 the certificates were issued was not the 
owner, but the certificates expressly 
stated that he was such owner and paid 
1s the stock in full and there was no evi- 
dence tending to show that transferee 
i took the stock with notice of any facts 
ye indicating a defect in the title of the 
ie? person in whose name the certificates 
cs were issued and there was no proot of 
Te conspiracy, the transferee was entitled 
2 to a mandamus to compel transfer of 
the stock to hig name on the books of 
oe the corporation. Smith-Hurd Stats. ec. 
——s- *- 82, §§ 416, 430.—Priess vy. Acme Mosaic 
ee Terrazzo Co., 33 N.H.2d 504, 309 Ill. 
App. 475. 
La. A corporation’s ana 
ger, contracting with corporation’s 
_ president, who owned nearly all of in- 
- vestment in corporation, and secretary - 
treasurer, for transfer from president’s 
account in corporation of amount equal 


general mana- 


- eorporation’s stock in payment for such 
number of shares to be issued in man- 


ficate not to be signed by secretary- 
treasurer until manager reimbursed 
- president such amount, was not enti- 
tiled to writ of mandamus compelling 
corporation and secretary-treasurer to 
sign certificate before payment of en- 
tire amount agreed on to president, in 
absence of Taw prohibiting such con- 
 tract.—Frank v. Pan American Import 
Co. 2 So.2d 628, 197 La. 862. 
hee : _ § 451 
 Pa.Com.Pl. Plaintiff brought a man- 
-damus against a corporation and its 
officers to compel the transfer of stock 
endorsed in blank and in possession of 
plaintiff. The corporation’s refusal was 
based on the ground of notice that the 
- person to whom the certificate had 
een originally issued had never de- 
livered it or otherwise transferred title, 
and that plaintiff's possession was 
. fraudulently procured and without au- 
| thority of the owner. The testimony of 
the original owner and of the secretary 
of the corporation confirmed defendant’s 
contention and it was disputed, by tes- 


in withholding a transfer of the stock 
and mandamus was not an appropriate 
remedy to try title to the stock; hence 
‘the writ was refused.—leff v. N. Kauf- 
Pouman Ss, rne,, 3 Kay.L.J., 329. 
In a mandamus proceeding, title to 
stock endorsed in blank cannot be tried 


claims of the plaintiff possessor, 
individual to whom it was originally 
issued and endorsed in blank, and the 
person for whom that individual was 
alleged to hold as trustee—Leff v. N. 
_Kaufman’s, Ine., 3 Fay.L.J. 329. 
Tex.Civ.App. Mandamus would not 
lie against corporation, president, vice 
'_ president, and secretary-treasurer, to 
compel transfer ot stock which had 
been purchased by plaintiff, where 
peaintle had sold the stock to presi- 
ent, notwithstanding that stock had 
- not been transferred to president on 
corporate books. Rey.St.1925, art. 
1334.—_Morris v. Times Review Pub. 
Co., 143 S.W.2d 1007. 


§ 452 

Ala. If officers of corporation re- 
fused to let complainant, as a minor- 
ity stockholder, examine corporation’s 
books, complainant’s remedy was 
-mandamus.—Walter T. Weaver Co. v. 
Longshore, 199 So. 485, 240 Ala. 3465. 

Ala. Mandamus. is the recognized 
remedy if stockholder’s demand for 
access to books and records of private 
corporation dat reasonable and proper 
times is denied by officers having cus- 
tody and control thereof. Code 1923, 
§ 7001.—Loveman y. Tutwiler Iny. Co., 


a 199 So. 854, 240 Ala. 424. / 


Del.Super. The holder of a voting 
trust certificate establishing his right 
to certificate of stock at a future time 
but enEcealy conferring on vyoting 
trustees all the rights of stockholders 
of every name or nature was an “equi- 
table owner” or ‘beneficial owner’ of 
* the sbares, and not entitled to compel 
inspection of corporate records by 


to value of stated number of shares of. 


 ager’s name and represented by certi-- 


wee 


: WA? ahah 
MANDAMUS 
mandamus. Rev.Code 1935, § 2061.— 
State ex rel. Crowder v. Sperry Corpo- 

ration, 15 A.2d 661. ‘o 4 

Del.Super. In mandamus proceeding 
to enforce stockholder’s statutory right 
to inspect stock ledger, corporation’s 
answer alleging as reason for denial 
of inspection that ‘the relator had been 
offered access to. corporation’s stock 
records for all purposes connected with 
prosecution of his suit in court of 
chancery was without merit, since 
stockholder’s right of inspection was 
absolute and distinct from litigation. 
Rev.Code, 1935, § 2061.—State ex rel. 
Foster vy. Standard Oil Co. of Kansas, 
18 A.2d 235. 

In mandamus proceeding to enforce 
stockholder’s statutory right to inspect 
stock ledger, the fact that relator’s 
avowed purpose was directly connected 
with pending litigation in chancery 
court would not preclude superior 
court from exercising its discretionary 
jurisdiction to grant the writ, since the 
possibility or probability of inducing 
other stockholders to contribute to ex- 
pense of the litigation was not such 
an ‘aid’ to relator in sustaining his 
side of the issues in litigation pending 
in chancery court as would authorize 
chancery court to require the inspec- 
tion. Rev.Code 1935, § 2061.—State ex 
rel. Foster v. Standard -Oil Co. of 
Kansas, 18 A.2d 235. 


Stockholder who desired to inspect 
stock ledger for purpose of obtaining 
names of other stockholders so that he 
could communicate with them and give 
them a summary of the allegations 
contained in the pleadings in his pend- 
ing derivative equity action in which 
he made certain charges against presi- 
dent, and who sought to effect changes 
in personnel of directors at the next 
annual meeting and to solicit proxies 
for that purpose, was entitled to writ 
of mandamus to enforce his statutory 
right to inspect stock ledger, in absence 
of any showing of bad faith. Rev. 
Code 1935, § 2061.—State ex rel. Foster 
peed ag Oil Co. of Kansas,-18 A.2d 


N.Y.Sup. The fact that stockholder 
who made application for order direct- 
ing inspection of books of respondent 
corporation was engaged in a compet- 
ing business was not sufficient justifi- 
eation for refusing application, but ap- 
plication would be granted with ex- 
ception that books containing business 
secrets of corporation or names and 
addresses of its customers could be 
withheld.—Hansen vy. Marblette Corpo- 
ration, 24 N.Y.S.2d 200, affirmed 23 N. 
Y.S.2d 842, 260 App.Div. 866. 


N.¥.Sup. The Supreme Court, Spe- 
cial Term, would, in a proper case and 
in exercise of discretion, direct that a 
corporation, its officers and voting 
trustees, furnish the owner of voting 
trust certificates with a list of names 
and addresses of, voting trust certifi- 
eate holders of the corporation go that 
owner could consult with other hold- 
ers respecting whether voting trust 
agreement should be renewed upon its 
termination, notwithstanding provision 
in terms of voting trust agreement 
whereby stockholders contracted away 
their rigue to examine list of holders 
of voting trust certificates or trans- 
fer books of trustees except with prior 
consent of trusteesi—Brentmore Estates 


v. Hotel Barbizon, 29 N.Y.S.2d 830, 
177, Mise. 11. 
/ Wash. Mandamus would not lie to 


compel savings and loan association to 
permit shareholders to inspect the rec- 
ords of the corporation, since exclusive 
method of examination of books and 
records of savings and loan associations 
is provided for by statute and sShare- 
holders do not have the right to in- 
spect the books which prevails in the 
case of ordinary corporations. Rem. 
Rey.Stat. §§ 3717—94, 3827.—State ex 
rel. Wicks v. Puget Sound Savings & 
Doan Ass’n, 113 P.2d 70, 184 ALR. 

Wis. The absolute right conferred by 
statute on a stockholder to inspect 
books of corporation could be enforced 
by mandamus, regardless of stockhold- 
er’s motives. St.1939, § 182.10.—Pick 
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pledged - 


corporation and _ security held by 
pledgee would be amply safeguarded 
until annual meeting, mandamus would 
not lie to compel directors to call a 
special meeting for election of third 
director.—State ex rel. McKaig y. Board 
of Directors of H. F. Dangberg Land 
& Live Stock Co., 110 P.2d 212. 


8 466 
La. Mandamus does not lie to compel 
corporations to perform ‘obligations 
arising simply from contracts.—State 
ex rel. Brown v. United Gas Public 
Service Co., 2 So.2d 41, 197 La. 616. 


Mo.App. Obligations which rest 
solely upon contract will not be’ en- 
forced by mandamus where there is 
no question of trust or of official duty, 
and a writ of mandamus will not lie 
to compel a public officer or corpora- 
tion to perform a duty or obligation 
assumed by contract as distinguished 
from a_duty imposed by_ law.—State 
ex rel. Cook v. Kelly, 142 S.W.2d 1091. 

Mandamus was not the proper rem- 
edy to compel a police hospital asso- | 
ciation to provide hospitalization for 
an incapacitated policeman, since relief 
sought grew out of a contract, and 
contract obligations will not be en- 
forced by mandamus. Mo.St.Ann. § 
4996 et seq., p. 2288 et seq.—State 
ex rel. Cook vy. Kelly, 142 S.W.2d 1091. 

§ 482 . 

§.C. A writ of mandamus will be is- 
sued upon application of public service 
commission to compel compliance by 
any railroad company with the laws 
of state or with rules and regulations 
prescribed by commission within limits 
of their authority, in case any rail- 
road company shall neglect or re- 
fuse to comply therewith—Darby v. 
pe Ney Ry. Co., 10 S.H.2d 465, 194 


S.C. Publie service commission 
would not be granted writ of manda- 
mus to compel railway company to re- 
store passenger trains instead of mix- 
ed trains, which had been substituted 
therefor without . permission of com- 
mission, before matter had been heard 
on the merits by the commission, where 
it did not appear railroad violated any 
express statute in changing its service 
to a mixed train without first applying 
for authority of commission to make 
the change. Code 1932, §§ 8248, 8251, 
8405.—Darby vy. Southern Ry. Co., 10 


S.H.2d 465, 194 S.C. 421. 


Public service commission has au- 
thority in a judicial way, after a hear- 
ing, to require railroad ‘company to 
restore passenger trains which it has 
discontinued without permission of the 
commission and to apply for writ of 
mandamus to enforce such judicial or- 
der. Code 1932, §§ 8272, 8341.—Dar- 
by v. Southern Ry. Co., 10 S.H.2d 465. 
194 $.C. 421. : 

When public service commission has 
rendered its judicial decision as a 
court, its orders must be obeyed and 
will be enforced by mandamus, Code 
(1932, §§ 8272, 8341.—Darby v. South- 


ree y. Co. 10 S.H.2d 465, 194 S.C. 
§ 501 | 
N.Y.Sup. Under Public Service Law, 


the Public Service Commission could 
maintain proceeding for order in na- 
ture of mandamus to require telephone 
company to suspend telephone service 
of hotels which failed to comply with 
tariff schedule filed pursuant to order 
of the commission fixing rates which © 


of 
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hotels might charge their guests for 
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causing the disability occurred. 
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§ i 
Cal.App. Mandamus is a proper pro-. 
«ceeding to compel the reinstatement to 


membership of one who has been il- 
legally expelled from a duly organized 


association such as a trade union.—: 


Smetherham y. Laundry Workers’ Un- 
jon, Local No. 75, 111 P.2d 948. 


§ 521 . 
See Chutorian v. Carter [1940] 3 
Dom.L.R. 772. 

525 


Ohio. A mandamus suit to compel 
the Industrial Commission to revoke a 
finding that claimant was not entitled 
to further compensation under the com- 
pensation law should have been brought 
in Franklin county, rather than in 
the county where the accident caus- 
ing the -disability occurred. Gen. 
Code, § 11271.—State ex rel. Hawley v. 
Industrial Commission, 30 N.H.2d 332, 
137 Ohio St. 332, affirming 28 N.BH.2d 
654, 64 Ohio App. 271. 

Ohio App. A mandamus suit, to 
‘compel the industrial commission to 
grant a rehearing or to command it to 
revoke a finding that a claimant under 
the compensation law is not entitled 
to further compensation, involves a 
subject matter of which the Court of 
Appeals of the state generally has ju- 
risdiction, but a particular Court of 
Appeals does not have jurisdiction of 
a particular suit of such. character 
unless the suit is brought in a county 
where the cause of action or a part 
thereof arose. Gen.Code, §§ 871-6, 
1465-42.—State ex rel. Hawley v. In- 
dustrial Commission, 28 N.H.2d 654, 64 
Ohio App. 271, affirmed 30 N.H.2d 332, 
137 Chio St. 332. 

A mandamus suit, to compel the in- 
dustrial commission to revoke a find- 
ing that the claimant was not entitled 
to further compensation under the com- 
pensation law, should have been 
brought in Franklin county, rather 
than in the county where the qceeeat 
en. 
Code, §§ 871-6, 1465-42, 11271.—State 
ex rel. Hawley v. Industrial Commis- 
sion, 28 N.B.2d 654, 64 Ohio App. 


271, affirmed 30 N.H.2d 332, 187 Ohio 


St. 332. 


§ 531 

Ala. Mandamus would lie to rev‘ew 
an order removing a receiver and ap- 
pointing. a successor where delay in 
presenting the matter was sufficiently 
explained by the record since there is 
no hard and fast rule fixing the time 
in which mandamus proceeding should 
be undertaken. Code 1923, § 10123.— 
Parker v. Farish, 1 So.2d 596, 

Cal.App. An action for writ of man- 
date to compel reinstatement of dis- 
missed probationary employees was not 
barred by statute authorizing em- 
ployees to be laid off, and requiring 
such employees to bring action within 
one year, where dismissals were at- 
tempted because employees’ services 
were not “satisfactory” rather than 
for reasons authorizing “lay-off”. St. 
19338, p. 712, § 14a.—Brown y. State 
Personnel Board, 110 P.2d 497. 

Cal.App. A mandamus petition 
‘which revealed that city charter em- 
powered Civil Service Board to create 


Classifications of employees in classified 
-Civil service, subject to confirmation by 


city council, and which in effect argued 
that board threatened to abuse its pow- 


-er would be denied because premature- 
ly brought in absence of showing with- 
-out conflict that any action had yet 


been taken by board, and in absence of 
showing of enough of the rules of the 
board to enable court to determine 
which were applicable.—Lewis v. Civil 
Service Board of City of Long Beach, 
114 P.2d 634. 

Mass. Under state civil service law, 
a petition for mandamus to compel re- 
instatement in a civil service position 


~. cannot be maintained as of right unless 


MANDAMUS 


oval, G.L.(Ter.Ed.) cc. 31, § 46A.— 
“Brancha v. City of Fitchburg, 29 N.B. 
_N.Y.App.Div, The date from which 
statute requiring proceeding to compel 


1 borough superintendent of buildings to 


issue building permit to be brought 
within four months is deemed to begin 
is when owner’s application is first dis- 
approved and owner cannot, by renew- 
ing application and procuring it to be 
disapproved, indefinitely extend statu- 
tory. four months’ period. Civil Prac- 
tice Act, § 1286.—Hall v. Leonard, 23 
N.Y.S.2d 360, 260 App.Div. 591, re- 
versing 21 N.Y.S.2d 43, 174 Mise. 454. 
N.Y.App.Div. Where defendant re- 
ceived sentence of from five to ten years 
in state prison for crime of burglary, 
but sentence on admitted prior convic- 
tion had not been completed at time of 
instituting proceeding against warden 
and correction board to compel them 
to meet and determine amount of time 
to which defendant was entitled, pro- 
ceeding was prematurely instituted.— 
People ex rel. Costanza v. Martin, 26 
N.Y.S.2d 5, 261 App.Div. 1034. é 
N.Y.App.Div. A determination by 
state Superintendent of Public Works, 
Civil Service Commission, or Comptrol- 
ler to pay less than salaries fixed ‘by 
law to persons reinstated in positions 
in Public Works Department from pre- 
ferred list after their suspension for 


lack of funds was not “final and bind-— 


ing’ on them within statute requiring 
that mandamus proceedings to compel 
such officers to certify and pay bal- 
ances of salaries due be instituted by 
service of petition and accompanying 
papers within four months after deter- 
mination to be reviewed becomes final 
and binding on petitioners. Civil Prac- 
tice Act, § 1286; Civil Service Law, § 


19, 20, 31, 31-c—Legg v. Brandt, 2 
N.Y.S:2d: 374, 261 App.Div. 319. 
Service of mandamus petition to 


compel state Superintendent of Public 
Works, Civil Service Commissioners 
and Comptroller to certify and pay bal- 
ances of salaries due petitioners for 
services rendered after their reinstate- 
ment in positions in Public Works 
Department within four months after 
respondents’ refusal to pay such bal- 
ances on petitioners’ demand consti- 
tuted timely commencement of proceed- 
ing, though not instituted by service 
of petition and accompanying papers 
within four months after determination 
‘to be reviewed became final and bind- 
ing on petitioners. Civil Practice Act, 

1286; Civil Service Law, §§ 19, 20, 

1-c.—_Legg v. Brandt, 26 N.Y.S.2d 374, 
261 App.Div. 319. 

N.Y.Sup. Petitioner, who had been 
appointed to position of district attor- 
ney’s officer, but who had been sepa- 
rated from the service because of aboli- 
tion of his office, would not be granted 
mandamus to compel Civil Service Com- 
mission to certify him as sole person 
eligible for appointment to office of 
county detective, even if petitioner ever 
had any right to the position, where it 
appeared that rights of petitioner, if 
any, accrued on October 9, 1938, when 
position of county detective became 
vacant and that no legal proceeding 
was instituted by petitioner until Octo- 
ber 14, 1940. Civil Practice Act, § 
1286.—MacCulloch vy. Maloy, 24 N.Y.S. 

2d 526. ) ‘ 

N.Y:Sup. Proceeding by an incompe- 
tent through his committee to procure 
payment of salary from June 13, 1933 
and pension, as police officer, was no 
barred by limitations. Civil Practice 
Act, § 1286.—Sullivan v. Whitney, 25 
N.Y.S.2d 762. 

Tex.Civ-App. Where member of trade 
union, organized as a voluntary unin- 
corporated association, made no attempt 
to obtain further redress by appeal- 
ing to the parent organization in ac- 
cordance with international constitu- 
tion and by-laws after he wag sus- 
pees and fined by local union, mem- 
er’s application, for a writ of manda- 
mus to compel the setting aside of the 
suspension order and fine was prema- 
ture.—Dallas Photo-HEngravers’ Union 
No. 38 v. Lemmon, 148 S8.W.2d 954. 

Wash, Generally, mandamus _ pro- 


pe ought within six months after re- ceeding to req 
grant a motio 


4 


‘2d 7538, prior opinion 107 P.2d 468. 


fore he made any demand that 


uire superior court to 
for dismissal of an ac. 
tion must be sought within same period © 

as that allowed for an appeal from 
denial of the motion.—State ex rel 


Von Herberg v. Superior Court for 
King County, sg Se 826. 


Cal. Where resolution of board of 
education adopted February, 1932, pro- 
viding that in setting salary ratings fo 
incoming teachers no outside experience 
would be credited, was improperly ap-- 
plied to teachers appointed prior Our 
adoption of resolution but who were on ~ 


ers’ mandamus proceeding instituted in © 
October, 1937, to compel board of edu- ~ 
eation to grant advance ratings based — 
on outside experience was not barred — 
by “laches”, was justified where record 
disclosed that prior to commencemen 
of proceedin the matter was unde 
discussion afid it was hoped by all th 
a compromise could be effected.—Fry 
Board of Education of City and Count, 
of San Francisco, 112 P.2d 229, 17 Cal 


Cal.App. Proceeding for writ of ma 
date to compel City Civil Service C 
mission to appoint petitioner senior 
countant in office of City Controller 
was barred by ‘laches’, where it 
peared that petitioner waited for mor 
than a year and a half after he knew 
that another had been appointed to t 
vacancy to which he was enpitledve. 


position be given to him.—Newbur 
Civil Service Commission of City of 
Angeles, 108 P.2d 745. ; 
Cal.App. The existence of. J 
a bar to action for writ of mandate is 
a fact, determination of which is le 
largely to discretion of trial judge b 
consideration of all circumstances, and 
his determination will not be disturbed > 
unless manifest injustice has been done > 
or his conclusion is not reasonabl 
supported by evidence.—Brown — 
State Personnel Board, 110 P.2d 497 
One seeking mandamus to compe 
reinstatement to a civil service position 
after a wrongful discharge must a 
promptly, as affecting his rights unde 
plea of laches.—Brown vy. State Pe 
sonnel Board, 110 P.2d 497. | 
A civil service employee was precl 
ed from obtaining mandamus to com- 
pel reinstatement if prejudice resulted 
to his adversary from unexplained de- 
lay in seeking remedy, and prejudice 
rather than lapse of time is determin: 
tive, so that plea of laches is unavail- — 
able if delay has caused no material 
change in statu quo and no detriment — 
to party pleading laches.—Brown jy. é 
State Personnel Board, 110 P.2d 497. 
The contention that delay in bringing 
action for writ of mandate to compe 
reinstatement of discharged probation- 
ary employees was prejudicial, because 
it caused loss of testimony of wit- 
nesses who died before trial, was un- 
tenable where matters concerning — 
which such witnesses could have testi- 
fied were not shown, and dismissals of 
employees were ineffective as a matter 
of law, making such testimony imma- 
terial in any event.—Brown y. State 
Personnel Board, 110 P.2d 497. nay 
Cal.App. The court is not bound to 
allow writ of mandamus merely be- 
cause applicant therefor shows a clear 
legal right, for which mandamus is 
appropriate remedy, though applicant 
would otherwise be without remedy, but 
may deny writ, even under such cir- 
cumstances, if public would be in- 
juriously affected by its issuance, if 
it would operate inequitably on de- 
fendant, be nugatory or unavailing, or 
injuriously affect third persons’ rights, 
or if there has been laches in seeking 
remedy.—H1 Camino Land Corporation 
v. Board of Sup’rs of Tehama County, 
110 P.2d 1076. ; 
Cal.App. Where member was wrong- 
fully discharged from local laundry 
workers’ union, and appeal to higher 
authorities in the union was not deter- 
mined for a year or more after which 
the member instituted mandamus pro- 
ceeding, member was not barred by 


Wary 
bie 


laches | 


me. .§ 532 
f ‘Jaches” from maintaining the action 
on ground that had she brought her 
action promptly damages assessable 
against the defendant would have been 
a minimized.—Smetherham v. Laundry 
yy coe Union, Local No. 75, 111 P.2d 
: 948. 

Cal.App. One seeking mandamus to 
compel reinstatement to a civil serv- 
ice position from which he has been 
dismissed must act promptly.—Pacheco 
vy. Clark, 112 P.2d 67. ; 

The defense of ‘laches’ in proceeding 
for writ of mandate to compel rein- 

| statement to civil service position in- 
' volves more than the element of delay, 
; and it must appear that prejudice has 
resulted and if so, a satisfactory ex- 

peyetion for the delay is required.— 
acheco v. Clark, 112 P.2d 67. 

Where proceeding for writ of man- 
date to compel restoration of dismissed 
captain in highway patrol was brought 

: more than five years after the dis- 

_. missal, and meanwhile salary had been 

paid to others filling the same position, 

and satisfactory excuse for delay was 
not shown, proceeding was barred by 
ce Pee a feneca Wa Clank, a lsl2 eueb2 a 
GT. 


' In determining whether prejudice re- 
sulted from delay in bringing proceed- 
ing for writ of mandate to compel 
restoration to an active civil service po- 
_ sition, so as to show laches, it may be 
presumed that someone else has been 
; chosen to take the dismissed employee’s 
' place.—Pacheco v. Clark, 112 P.2d 67. 
‘In proceeding for writ of mandate to 
compel restoration of dismissed captain 
ig highway patrol, fact that earlier 
mandamus proceedings were dismissed 
in consideration of favorable action by 
_ state personnel board reinstating pe- 
_ titioner did not “estop’” respondents 
from raising defense of laches, where 
~ the reinstatement was invalid because 
Civil service commission had exhausted 
its power by approving the dismissal. 
Pol.Code, § 360c(0).—Pacheco v. Clark, 
(ANS S57Xo RCS 


Ga. One who waited five years and 
four months to apply for a certificate 
{ of proficiency as a plumber without ex- 
amination and who waited from Janu- 
ary 2, 1940, until January 13, 1941, to 
bring mandamus proceeding against 
city of Atlanta board of examiners for 
_ plumbing certificates to compel issu- 
ance of certificate was not barred by 
f “laches” from maintaining the proceed- 
ing in absence of specific time limit in 
-. the ordinance, since delay resulted in 

no prejudice to any of board members 
as adverse parties, or to any other per- 
son. Code, § 3-712.—Wood v. ‘City 
Board of Plumbing Examiners, 15 S.H. 
\ 2d 486, 
i. A contention that mandamus ac- 
tion was barred by laches cannot be 
sustained, where it does not appear 

' that any delay or neglect of relators 
in bringing action misled respondents 
or caused them to adopt different 
course than they would otherwise have 
_ taken.—People ex rel. Gramlich y. City 
fee of Peoria, 29 N:H.2d 539, 374 Till. 313. 


Mich. Mandamus to enforce payment 
of an award granted by the highway 
commissioners in a highway proceed- 
ing brought approximately seven years 
after the award was finally determined 
on appeal was not barred by “laches” 
where there was no showing of change 
of position of the parties which was 
unduly affected by the lapse of time, 
and the award when confirmed had 
the legal effect of a judgment and was 
enforceable for a period of 10 years.— 

Detroit Trust Co. v. Van Wagoner, 295 

N.W. 222, 295 Mich. 449, followed in 
Judson Bradway Co. v. Van Wagoner, 

, 295 N.W. 224, 295 Mich. 455. 

; Neb. The bar of the statute of limi- 
tations, acquiescence or laches cannot 
be availed of to defeat a continuous 
duty imposed, in absence of special 
eircumstances showing it would be un- 
just or inequitable to grant the relief 
asked.—State ex rel. Cashman y. Car- 
mean, 295 N.W. 801. 

Ohio App. ‘The delay of approxi- 
mately eight years after accrual of 

‘right to contest award for compensa- 


Bas 
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MANDAMUS | 
tion for employee’s death based on 
employee’s average weekly wage at 
time of the injury, at which time pay- 
ments were still being continued un- 
der the award, but would have ex- 
pired in about six weeks, constituted 
“laches” barring right of claimant to 
writ of mandamus to require Indus- 
trial Commission to reconsider claim 
and apply employee’s full weekly wage 
at time of injury as basis of the 
award. Gen.Code, § 1465-37 et seq.— 
State ex rel. Hoeflich v. Industrial 
Commission, 35 N.H.2d 856. 

Ohio App. An injured employee’s 
delay of over three months after dis- 
missal of his application for rehearing 
on application for additional compensa- 
tion under Workmen’s Compensation 
Act before filing petition in manda- 
mus to compel Industrial. Commission 
to grant rehearing did not constitute 
“laches’.| Gen.Code, § 1465-37 et seq. 
—State ex rel. Weinberger v. Indus- 
trial Commission, 35 N.H.2d 861. 

Okl. A proceeding in mandamus by 
owner of paving bonds to compel a 
school district to make a tax levy to 
pay the paving bonds, commenced aft- 
er statutory time within which similar 
action to recover on bonds could have 
been maintained, was subject to “lach- 


es’. Comp.St.1921, § 4583 et sea., and 
§ 4593; 11 Okl.St.Ann. § 107; 42 Okl. 
St.Ann, § 23.—Board of Education of 


City of Duncan v. Johnston, 115 P.2d 
328 


Pa.Com.Pl. When a public official is 
unlawfully removed from office, con- 
siderations of public policy make it of 
first importance that he should 
promptly take action requisite to ef- 
fectively assert his rights, to the end 
that, if his contention be justified, the 
public service may be disturbed as lit- 
tle as possible, and that two salaries 
shall not be paid for a single service.— 
pe wmehce v. City of Reading, 32 Berks 


; § 533 

Cal.App. Where resolution of board 
of education adopted February, 1932, 
provided that in setting salary ratings 
for incoming teachers no outside exper- 
ience would be credited, was improper- 
ly applied to teachers appointed prior 
to adoption of resolution but who were 
on leaves of absence, and who did not 
commence teaching until after August, 
1933, trial court’s determination that 
teachers’ mandamus proceeding insti- 
tuted in October, 1937, to compel board 
of education to grant advance ratings 
based on outside experience was not 
barred by “laches’’, was justified where 
record disclosed that prior to com- 
mencement of proceedings the matter 
was under discussion and it was hoped 
by all that a compromise could be 
effected._Fry v. Board of Education of 
oy ae County of San Francisco, 107 


App. A former superintendent of 
employment of the Board of Park Com- 
missioners was precluded by “laches” 
and “estoppel” from claiming that he 
was a municipal officer whose salary 
could not be reduced during term of of- 
fice so as to authorize his recovery of 
amount of reduction of his salary, 
where superintendent was head of civil 
service department which upon commis- 
sioners’ request reduced salaries includ- 
ing his own by ten per cent., superin- 
tendent indorsed checks containing 
statement that payment was in full, 
and mandamus suit to compel payment 
was not filed until three years and two 
months after commissioners had ceased 
to exist and a district was organized, 
during which period superintendent 
took no legal action in regard to his 
pay. Smith-Hurd Stats. Const.-art. 9, 
§ 11.—People ex rel..MacGowan vy. Chi- 
cago Park Dist., 30 N.H.2d 198, 307 Ill. 
App. 383. i 


Pa.Com.Pl. Plaintiff for a long time 
held the office of Chief of the Bureau 
of Electricity of the City of Reading, 
having been appointed by City Council 
after a civil service examination. On 
February 26, 1936, by resolution, the 
City Council demoted him to the posi- 
tion of chief operator, Bureau of Hlec- 
tricity, at a reduced salary, without 
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plaintiff was guilty of laches. Petition 
dismissed.—Lawrence v. City of Read- 
ing, 32 Berks 181. 

§ 535 


Il.App. Persons seeking mandamus. 
compelling officials to perform some 
act must show a clear right to its is- 
suance, and that their interest in the 
subject-matter was material and ex- 
isted, when the petition was filed 
Gobeli v. Braga, 35 N.E.2d 429, 311 
Ill App. 46? 

Mass. A resident and legal voter of 
the city of Cambridge was a ‘proper 
party” to bring petition for mandamus 
compelling conduct of municipal elec- 
tion in 1941 in accordance with par- 
ticular statutory provision.—Moore v. 
Hlection Com’rs of Cambridge, 35 N.H, 
2d 222, 309 Mass. 303. 


Tex.Civ.App. Where plaintiffs, seek- 
ing a writ of mandamus to require city 
to create an examining and supervising 
board of plumbers, were not. prevented 
by the absence of such a board from 
pursuing their occupations as plumbers 
and were not subject to criminal proge- 
cution on account thereof, plaintiffs 
showed no “justiciable legal injury’ 
and no such interest in the subject 
matter as would entitle them to writ 
of mandamus commanding creation of 
such board by city. Vernon’s Ann.Ciy. 
St. arts. 1076—1081—Marr vy. Reynolds,,. 


-151 S.W.2d 263, error dismissed, judg-- 


ment correct. 

Wash. The fact that defendant, for 
court’s convenience, prepared and pre- 
sented order denying’ defendant’s mo- 
tion to dismiss action, for want of 
prosecution, is immaterial on question — 
whether mandamus is proper remedy 
to compel court to dismiss action. 
Rem.Rev-Stat. § 308—3.—State ex rel. 
Goodnow v. O’Phelan, 106 P.2d 1073. 


§ 537 , 

Del.Super. A proceeding for a writ 
of mandamus to enforce stockholder’s. 
right to inspect stock ledger and to 
take list of stockholders’ names was 
properly brought in name of state on 
the relation of the stockholder seeking- 
such remedy, as against contention that 
a writ of mandamus when applied for: 
to enforce the right has no longer a. 
“prerogative” character, and that there- 
fore proceeding should be in name of’ 
actual party in interest. Rey.Code. 
1935, § 2061.—State ex rel. Foster v. 
pepndard Oil Co. of Kansas, 18 A.2d 


_Ind. An action to compel delivery to- 
city of waterworks plant property be- 
longing to city, but wrongfully with- 
held by defendants, was required to be- 
prosecuted by the city and could not 
be maintained by the state on the re- 
lation of the city. Burns’ Ann.St. §- 
2-201.—State ex rel. City of Loogootee 
v. Larkin, 33 N.H.2d 112. 

> 546 } 

Ky. In mandamus proceeding to re- 
quire defendants to levy tax and pro- 
vide for payment of judgments against 
county, wherein trial court adjudged 
the claims to be for governmental ex- 
penses and directed that they should be- 
paid by the treasurer pro rata with 
outstanding warrants of other persons 
holding similar claims, creditors hav- 
ing nongovernmental claims, bondhold- 
ers whose bonds were payable from 
levy which could not be disturbed by 
the trial court’s judgment, and persons. 
holding claims or warrants for goy- 
ernmental expenses, were not ‘neces- 
sary parties” and were not required to.. 
be brought in by the court. Civ.Code - 
Prac. § 28.—Hlliott County v. Duvall. 
151 S.W.2d 1040, 286 Ky. 841. : 


= 
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27 North. 360. F 


_ -Del.Super. A citizen and taxpayer 
can bring mandamus proceeding, the 


urpose of which is to enforce per- 
ormance of public duties.—State ex rel. 


_ Shallcross y. Slaughter, 16 A.2d 116. 


-C. tax collector for Cherokee 
county could not have maintained 
mandamus against county treasurer to 
‘compel treasurer to issue executions 
for delinquent taxes in order that col- 
lector might collect fees and commis- 
‘sions, since collector’s pecuniary in- 
terest in executions held’ by treasurer 
would not have been sufficient to war- 
rant mandamus against treasurer. 
Code 1932, §§ 28380, 2855, 2868, 3045, 


3054; Joint Resolution March 31, 1934; 


-: 


a 


) 


- court. 


38 St. at Large, p. 2253.,—Parker y. 
Brown, 10 S.E.2d 625, 195 S.C. 365. 


‘ § 552 

Tex.Com.App. In mandamus action 
against county judge and county com- 
missioners in their official capacities 
and as constituting the commissioners’ 
court to compel performance of statu- 
tory duty of commissioners’ court to 
record in its minutes certificate of dis- 
_ trict judge appointing plaintiff as coun- 
ty auditor with an order directing pay- 
ment of auditor’s salary, the county 
was not a ‘necessary party’’, especially 
where county clerk had indicated that 
he would issue vouchers for auditor’s 
salary if entry of district judge’s or- 
der was allowed by commissioners’ 
Vernon’s Ann.Civ.St. arts. 1645, 
1646, 1647.—Weaver vy. Commissioners’ 
Court. of Nacogdoches County, 146 S.W. 


2a 170, 135 Tex. 611, reversing Com-. 


missioners’ Court of Nacogdoches Coun- 
ty v. Weaver, 141 S.W.2d 764 
Tex.Civ.App. An application for leave 
to file petition for mandamus to compel 
district court judge to set aside his or- 
der sustaining contest to relator’s af- 


_  fidavit of inability to pay costs of ap- 
_. peal or to give security therefor in a 


 - 
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cause in which judgment was rendered 
against relators and to compel the 
judge to direct district clerk and of- 
ficial court reporter to prepare and de- 
liver without charge a transcript and 
a statement of facts in the cause was 
fatally defective for want of ‘‘necessary 
parties” where neither the district 
clerk nor the official court reporter nor 
the adverse litigants were made parties. 
—Caldwell v. Boyd, 146 S.W.2d 296. 
Tex.Civ.App. An application for writ 
of mandamus to compel district court 
clerk and court reporter to prepare and 
furnish a requested transcript and 
statement of facts to administratrix de 
bonis non without payment or without 
security therefor in a cause wherein 
relator was plaintiff and cross-defend- 
ant was fatally defective for want of 
. “necessary parties” where parties whose 
interest in such cause were adverse to 
relator, were not made parties. Rev.St. 
1925, arts. 2072, 2276.—Durden v. Pat- 
terson, 146 S.W.2d 296. 
§ 553 
Cal.App. In an application for a writ 
of mandate directed toa court relative 
to a judicial act, the judge of the court 
is not a “proper party” respondent.— 
Gresham vy. Superior Court, 112 P.2d 
965. 
Ill.App. Where court had previously 
entered orders for payment in install- 
ments of judgment creditors of school 
_district, their interests would be af- 
fected by order permitting participation 
jn revenues by another judgment cred- 
jtor and should be made parties to 
mandamus proceeding by such other 
judgment creditor.—Reople ex rel. Brad- 
~ ford Nat. Bank of Greenville v. School 
Directors of Dist. No. 62, Franklin 


~ County, 32 N.H.2d 1008, 309 Ill.App. 
242. 

Iowa. Where county treasurer was 
not an officer of drainage district, 


_ treasurer was not a ‘“‘proper party” to 


Code Supp.1913, §§ 1981-al to 1981- 


Mass. Petition by resident and legal 
voter of the city of Cambridge for man- 
damus to compel conduct of municipal 
election in 1941, in accordance with 
particular statutory provision, was 
properly brought against the board of 
election commissioners of the city, in 
view of statute committing duty of con- 
ducting municipal election in city of 
Cambridge to the board of election 
commissioners. St.1921, c. 239, § 3, as 
amended by St.1939, c. 432; G.L.(Ter. 
Hd.) c. 50, §.1; c. 54, § 11 as amend- 
ed by St.1938, c. 341, § 6, and §§ 31, 40, 
48, 53, 65, as amended.—Moore vy. Hlec- 
tion Com’rs of Cambridge, 35 N.H.2d 
222, 309 Mass. 3038. ‘ 

Mo. In mandamus proceeding by ne- 
gress to compel state university regis- 
trar to admit relator as student in 
state university school of journalism, 
it was unnecessary to join members of 
university board of curators as parties, 
though registrar is subordinate officer 
acting under such board’s lawful rules, 
as it is his mandatory duty to admit 
relator, if not barred because of her 
race, even in face of contrary ruling by 


such board.—State ex rel. Bluford vy. 
Canada, 153 S.W.2d 12. 
N.J.Sup. The tenant of premises 


leased from cfty is not necessary party 
to broker’s mandamus proceeding to 
compel city finance director to issue 
warrant for payment of commissions 
to relator for procuring changes in 
lease and extension of term thereof, as 
question for determination is simply 
between broker and city.—Waring Re- 
alty Co. v. Murphy, 15/A.2d 780, 125 
N.J.L. 360. 

Pa. In mandamus proceedings 
against a corporation and its secretary 
to compel corporation to transfer stock 
to plaintiff on books of corporation, 
wherein secretary intervened in his in- 
dividual capacity, a judgment could not 
have been entered which would have 
concluded rights of registered owner of 
stock or rights of intervening defend- 
ant, individually, to certificate or 
shares represented, where registered 
owner was not a party to proceedings, 
and it was immaterial that registered 
owner disclaimed any personal or pe- 
cuniary interest in. certificate, since 
such owner was a “necessary party’ 
to any proceedings to try title to stock, 
12 P.S. § 1916.—Leff v. N. Kaufman’s, 
Ine., 20 A.2d 786, 342 Pa. 342. 


Tex.Civ.App. An application for 
writ of mandamus to compel district 
court judge to change records in his 
court in a cause wherein relator was 
one of defendants was fatally defec- 
tive for want of “necessary parties’, 
where other parties who were inter- 
ested in controversy to which applica- 
tion related were not made parties to 
the application.—H. M. Cohen Lumber 
aa Bung Co. vy. McCalla, 142 S.W. 


Tex.Civ.App. Where charter of city 
of Houston required city to bear ex- 
pense of all primary elections held for 
purpose of nominating candidates .of 
political parties for city offices, the 
city was a ‘necessary party”’ to suit for 
writ of mandamus to require holding of 
a new election for selection of chair- 
man and members of the Democratic 
Executive Committee of the city under 
ballot prepared and printed in accord- 
ance with charter and ordinances of the 


ecity.—Antoine v, Andrews, 150 
2d 2938. 
§ 554 
Ul. In mandamus proceeding to 


compel director of the department of 
publie works and buildings to insti- 


tute appropriate condemnation pro- ¥ 
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ceeding where there was no indica- — z 
tion that the Governor would refuse to  — 
sign the petition in the condemnation 
proceeding to ascertain plaintiff's 
damages and his act was required in 
the proceeding sought to be instituted 
through mandamus brought against 
the director who failed to act, Gov- 
ernor was not a “necessary party” in 
the mandamus suit. Smith-Hurd 
Stats. c. 47, § 1 et seq., and § 18 et 
seq.—People ex rel. O’Meara v. Smith, >. 
29 N.H.2d 274, 374 Ill. 286. Pee 
N.J.Sup. Rule to show cause why aS | ‘ 
peremptory writ of mandamus should ~ 
not issue to compel board of education — ae 
of city to pay a teacher in the public ~ 
schools a sum of money representing ~ 
reductions in his salary was not ob- 
jectionable because it was not directed 
to the disbursing officer, since the dis- 
bursing officer pays out the moneys 
on the order of the board of educa- 
. whose agent he is. N.J.S.A. 
18 :5-54.—Steck v. Board of Education © 
of City of Camden, 15 A.2d 454, 125 
N.J.L.. 261. aha 


§ 556. : 
Okl. Persons entitled to relief unde 
a statute purporting to give county 0 
ficers authority to remit delinquent tax- 
es by revaluing the property, and those 
receiving relief thereunder, were ‘‘pro: 
er parties” defendant in taxpayers’ a 
tion against county officers to enjo 
them from performing acts under t 
law and to compel the officers to re- — 

store the records after performing acts 
thereunder. 12 Okl.St.Ann. § 231; t 
Ok1.St.Ann. §§$ 184a to 184c—State ex 
rel. Tharel v. Board of Com’rs of Creek — 
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County, 107 P.2d 542. teeth 
§ 559 ee 
Colo. In mandamus proceeding by NE 


former employees of Industrial School ae 
for Boys who failed to attain requi ve 
grade in written examination given to 
applicants for positions in the school, 
by State Civil Service Commission, to 
require the commission to cancel the 
examination and give new oral exam- 
ination as given by the commission in 
the case of similar institutions, other 
applicants for positions at the school 
who passed written examination and 
were properly certified to board of con- 
trol of the school as eligible were not 
others ‘‘similarly situated” so as to 
entitle them to file motion for injunec- 
tion in the proceeding.—Getty v. Wi 
ter, 111 P.2d 636. - ii 
Ill.App. Where, after judgment o 
mandamus was obtained to comp 
park commissioners to reinstate a: 
sistant park superintendent, legisl 
ture consolidated park districts in Ch 
cago and created the Chicago Park Dis 
trict, trial court properly made such 
District a party to suit by virtue of 
the. Mandamus Act. Smith-Hurd Stat 
e387, §. 8s. (e, 105, 8§ 13 3samsson 
333.13, 333.29, 333.36—People ex | q 
Barclay v. West Chicago Park Com’rs 
32 N.H.2d 323, 308 Ill.App. 622. 


Ky. 


county, wherein trial court adjudged — 
the claims to be for governmental ex- 
penses and directed that they should 
be paid by the treasurer pro rata with 
outstanding warrants of other persons ~ 
holding similar claims, creditors hav-. 
ing nongovernmental claims, bondhold- 
ers whose bonds were payable from 
levy which could not be disturbed by 
the trial court’s judgment, and persons 
holding claims or warrants for govern- 
mental expenses, ‘were not ‘necessary 
arties” and were not required to be 
rought in by ethe court. Civ.Code , 
Prac. § 28.—HElliott County v. Duvall, 
151 S.W.2d 1040, 286 Ky. 841. : 
_N.¥.Sup. In Public Service Commis- 
sion’s proceeding to require telephone 
company to suspend telephone service 

of hotel which refused to comply with 
tariff rates fixed by company pursuant 

to commission’s order fixing rates ho- 
tels* might charge their guests for 
telephone service, and to restrain com- 
pany from furnishing service to such | 
hotels, company was entitled to have 
noncomplying hotels brought into the 


Bi $2559 | 

. proceeding as parties. Public Service 
aw, § 103.—People, ex rel. Public 
Service Commission of New York 
(State Division, Department of Public 
f Service) v. New York Telephone Co., 
7s 21 N.Y.S.2d 405, 174 Mise. 517.. 
hie In Public Service Commission’s pro- 

; ceeding for summary relief against 
ied | telephone company to require com- 
4 pany to suspend telephone service to 
3 hotels which refused to comply with 

tariffs filed pursuant to commission’s. 
order fixing rates that hotels might 
charge guests for telephone service and 
to suspend telephone service of such 
hotels, the court was authorized by 
statute to join such other parties as 
the court might deem necessary or 
proper and aside from. statute, the 
power to add such parties as might 
be affected. as a result of order in na- 
ture of mandamus, or judgment of in- 
junction, was inherent. Public Service 
_ Law,. 103.—People ex rel. Public 
Service Commission of New York 
_ (State Division, Department of Public 
Service) v. New York Telephone Co., 

) (21 °N.Y.8.2d 405, 174 Mise. 517, 

We Ohio. Rural school district taxpay- 
ers instituting proceeding against 
county board of education, county au- 
. ditor and board of education of con- 
' solidated district to enjoin consolida- 
_ tion of three rural school districts. were, 
not guilty of “laches” in not seeking 
to intervene in subsequent mandamus 
proceeding by taxpayers of consolidated 
district to compel county auditor, bud- 
get commission and board of education 
of consolidated district to levy uniform 
school tax, prior to rendition of judg- 
ment in mandamus proceeding, where 
- mandamus Broceeding was instituted 
_. on October 8, 1940, and demurrer to 
_ petition was overruled October 9, 1940, 
and taxpayers filed application to in- 
‘tervene on October 11, 1940.—State ex 
rel. Hayes v. Guckenberger, 35 N.H.2d 
729, 188 Ohio St. 444. ? 

_ Where taxpayers of rural school dis- 
trict instituted an injunction proceed- 
_ ing against county board of education, 
county auditor and board of education 
of consolidated district to enjoin con- 
solidation of three rural school 
_ tricts, and other taxpayers of consoli- 
| dated  distriet instituted mandamus 
proceeding to compel county auditor, 
budget commission and board of edu- 
eation of consolidated district to levy 


district had no right to intervene in 
mandamus proceeding. Gen.Code, § 
4736.—State ex rel. Hayes v. Gucken- 
- berger, 35 N.H.2d 729, 188 Ohio St. 


ae 
“$e § 575 ‘ 

- Del.Super. A petition in mandamus 
must be. considered as a whole.—State 
‘ex rel. Shalleross vy. Slaughter, 16 A. 
Pe * adele soot 
~~ 'N.Y.Sup. Codification of the long-es- 
i mh tablished practice requiring a petition, 
f answer and reply in special proceedings 
- proper adjudication of the rights and 
status of the parties, pleadings and a 
distinct issue are essential, and that 
there can be no orderly administration 
of justice without them. Civil Practice 
Act, § 1283 et seq.—Levine v. Lending, 
» 26 N.Y.S.2d 775, 176 Misc. 462. 
* Ohio. Petition in mandamus _ pro- 
ceeding to restore relator to position 
- of inspector of plumbing in city health 
_ district and to office of local registrar 
of vital statistics of registration dis- 
trict No. 1160 showed in view of codal 
provisions and what petition alleged 
and failed to allege that relator was not 
-an officer but was an employee of the 
board of health of the, Portsmouth city 
“health district. Gen.Code, §§ 1261-16 
et seqd,, 1261-22, 4404 et seq. 4408, 
4411.—State ex rel. West v. Feyler, 32 
‘N.BE.2d 13, 137 Ohio St. 602. 

Pa.Com.Pl. The Act of 8 June 1893 
Pau, 345,.12 2:8, $1911 .et seq.,-re- 
quires the beginning of a mandamus 
aq _ proceeding by filing a petition by the 
_ » party in interest and the proceedings 

are required to be “docketed as in 

‘ ordinary cases.’—Hampton y. City of 
i Reading, 33 Berks 17. 
_ ~~ ~~. ~Pa.Com.P1l. Where a petition for a 


. 


uniform school tax, taxpayers of rural 


is the legislative approval that for the 
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MANDAMUS 


writ of alternative mandamus was filed 


on which a rule to show cause was 


granted, and where an answer or return 
was filed by defendant, the petition was 
considered as a writ for mandamus- 
execution and an answer thereto.—Com- 
monwealth ex rel. Volunteer Fire Dept. 
y. Township of Coal, 14 Northumb.L.J. 
332, 32 Mun. 46. — at 


§ 576 — 

Ala. A_ petition for mandamus. to 
compel officers of private corporation to 
permit stockholder to examine books 
and records of corporation need only 
disclose the relation of stockholder and 
a proper demand for access to the rec- 
ords and refusal, and, if corporation is 
a foreign corporation, jurisdiction of 
persons under duty to grant the re- 
quest. Code 1923, § 7001.—Loveman Vv. 
ae Inv. Co., 199 So. 854, 240 Ala. 


Ala. In mandamus proceedings to 
compel jury commissioners to place 
names of qualified persons on jury roll, 
fact that relator prayed and rule nisi 
required jury commissioners to place 
names of only duly qualified white 
persons on jury roll and in jury box 
was sufficient to justify denial of per- 
emptory writ, since the granting of 
writ would be contrary to law, and a 
violation of Fourteenth Amendment of 
Constitution of United States as _con- 
strued and applied by Supreme Court 
of United States. U.S.C.A.Const. 
Amend. 14.—Wilson y. Brown, 1 So.2d 
914. 

Ark. In mandamus proceeding to re- 
quire payment of pension to policeman, 
petition alleging that quorum of mem- 
bers of board of trustees for police- 
men’s pension fund of city met and 
agreed that policeman having reached 
age of 60 years and performed faith- 
ful service in police department for pe- 
riod of over 20 years was entitled to 
pension as provided by law, and_ that 
policeman thereafter and as condition 
to action of the board allowing him 
pension handed in his resignation as 
chief of police, sufficiently alleged that 
the petition was formally acted. upon 
and that the pension was allowed. 
Pope’s Dig. § 9864.—Looper v. Gordon, 
147 S.W.2d 24. 

Cal. A petition for an alternative 
writ of mandate to require the Califor- 
nia Employment Commission to show 
cause why it should not be ordered to 
make benefit payments to petitioners 
for period following decision of referee 
affirming an award of benefits to peti- 
tioners in accordance with the Unem- 
ployment Act was denied. by Supreme 
Court. “St.1939, pp. «8010; (3013, §§ 67, 
72.—Abelleira v. California Employment 
Commission, 113 P.2d 217. 

Cal.App. Where it appeared from 
petition for writ of mandamus to com- 
pel reimbursement of taxes allegedly 
erroneous collected for operating a 
trucking business that claims were not 
filed within five years from payments 
thereof as required by statute, demur- 
rer was properly sustained to petition. 
St:1935, , p.. 226385). St09383," pw 2490" 
Const;) art.) es 
Stockburger, 111 P.2d 34. 

Ga. Where it appeared from petition 
in mandamus proceeding to compel 
sheriff to accept tenant’s counter affi- 
davit to a distress warrant, that the 
distress warrant was issued against 
one person only as tenant, and that a 
levy was made thereunder, it would be 
assumed, in absence of anything to the 
contrary, that the levying officer duly 
performed his official duty by levying 
on-the property of such person as the 


. defendant named in the distress war- 


rant, and not on the property of a 
third person, and the petition-was not 
defective for the reason that it did not 
affirmatively allege that the property 
of the tenant had been levied on under 
the distress warrant. Code, §§ 39-103, 
61-404.—Speed Oil Co. vy, Aldredge; (15 


S.B.2d 214, 


Mass. A license issued by board of 
aldermen of Somerville . authorizing 
licensee to carry on slaughtering and 
rendering business could not be. at- 
tacked in petition to compel revocation 
of license on ground that license was 


‘issued at a m 


§  15.—Yasunaga ve 


ing of boar 
neither called nor conducted ii 
ance with legal requirements perta 
thereto and that license was issued 
without proper consideration by board 


h was 
n accord- | 


ertaining — 


4 


and upon considerations not relating to ~ 


merits, since objection set forth “legal 
conclusions” rather than facts. Gh, — 
Ter.Bd., c. 94, §§ 118, 119.—Bushway- — 
Whiting Ice Cream Co. v, Mayor and 


Aldermen of Somerville, 31 N.E.2d 533. — 


308 Mass. 148. | 4 
. Minn, 


Failure of title of petition for | 
writ of mandamus to state name of 
relator and name of respondent was not 
fatal defect, where body of pleadings 
clearly disclosed who was the relator 
and who was the respondent. Mason’s © 
Minn‘St.1927, § 9243.—In re Stenzel’s 
Estate, 299 N.W. 2. 

Mont. A petition for mandamus to 
compel city council to put relator on 
reserve list of police officers of city was 
not insufficient because of failure to al- 
lege ability of city to pay the pension 
provided for’ in case of officers placed 
on reserve list where statute was ‘‘man- 
datory” so far as placing relator on 
reserve list was concerned, and attach- 
ed to petition was recommendation of © 
pension fund trustees not only that he 
should be placed on reserve list but 
that he should be paid from pension 
fund. Rev.Codes 1935, §§ 5106, 5108.4, 
and § 5108.2, as amended by Laws 
1937, c. 78, § 1—State ex rel. Goings v.. 
City of Great Falls, 112 P.2d 1071. 


N.¥.App.Div. In proceeding to com- 
pel reinstatement of petitioners to posi- 
tions in the labor class, allegations of 
petition that petitioners “stand highest 
on the eligible list’” was a mere “con- 
clusion” of the pleader, in view of de- 
mand ‘in prayer for relief that munici- 
pal civil service commission be directed 
to prepare and maintain an_ eligible 
labor list. Civil Practice Act, § 1283 et. 
seq.—Glenn y. City of Glen Cove, 25 | 
N.Y.S.2d_ 188. 

N.¥.Sup. In proceeding in the na- 
ture of mandamus wherein petitioner 
alleged that his discharge without a 
hearing at end of probationary period 
from position of steward at State Agri- 
cultural and Industrial School was re- 
sult of bad faith on part of superin- 
tendent and undue influence practiced 
upon superintendent, 


discharge was part of the answer and 
was of no effect in determining wheth- 
er petition stated a’cause of action. 


Civil Practice Act, § 1283 et seq.; 
Civil Service Law, §§ 9, 22; Rules for | 
Classified. Civil Service, rule 12, Mc- — 
Kinney Consol.Laws, Book 9, Appen- 
Se iGie lini v. Morse, 22 N.Y.S.2d 
Ohio. Petition for mandamus re- 


storing relator to position of inspector 
of plumbing in city health district and 
to office of local registrar of vital 
statistics of registration district No. 
1160 which set forth history and legis- 
lation covering a period of the past 30: 
years, much of which was irrelevant 
and asserted equivocal and alternative 
claims did not comply with codal pro- 
vision that petition must contain a - 
statement of facts constituting a cause 
of action in ordinary and concise lan- 


guage. Gen.Code, § »11305.—State ex 
rel, West: v. Feyler, 32 N.H.2d 13, 137~- 
Ohio St. 602. : 


Tex.Civ.App.. An applicant for a writ. 
of mandamus must show a clear legal 
right in himself and a corresponding. 
obligation on part: of .officer against — 
whom writ is sought, and circumstanc- 
es under which applicant claims right 
to writ should be positively stated, 
and objections which might be antici- 
pated should .be answered.—Sartin y. 
Hudson, 143 $.W.2d 817. 

Where facts which would defeat re- 
lator’s right to writs of injunction and 
mandamus should have been anticipat- 
ed by relator, such facts should have: 
been negatived by allegations in re- 
lator’s petition.—Sartin v.. Hudson, 143 
S.W.2d 817. 

In suit to restrain chairman of coun- 
ty Democratic executive committee 
from certifying to county clerk the 
name of one other than relator as Dem- 


Sl ; superintendent’s 
affidavit’ stating reasons for. petitioner’s 


. of 
us directin 
ify relator’s name_ 
nominee, a petition alleging 
relator was elected Democratic 
nee as result of receiving a plu- 
lity of votes cast at first primary 
election, but failing to negative exist- 
ence of facts which relator should 
have anticipated and which would de- 
feat relator’s right to requested relief 
did not state a cause of action. Ver- 
non’s Ann.Civ.St. arts. 3106, 3108, 
3116, 3117, 3125.—Sartin v. Hudson, 
143 S.W.2d 817. } } 
Tex.Civ.App. A petition alleging that 
judgment was entered against relator, 
that his amended. motion for new trial 
was overruled, that he excepted and 
gave notice of appeal, that three weeks 
thereafter he presented his appeal bond 
- to deputy district clerk, who approved 
and filed the bond, that relator re- 
quested district clerk to prepare tran- 
seript of proceedings and deliver it to 
relator, that transcript had been pre- 
pared but that district clerk -would 
not deliver it without the filing by 
relator of additional bond, was_ suffi- 
cient to entitie relator to mandamus 
to compel delivery to him by district 
clerk of transcript. Vernon’s Ann.Civ. 
St. art. 2278.—Carter v. Price, 145 S&S. 
W.2d 291. : 

Tex.Civ.App. Where application for 
writ of mandamus to compel clerk of 
court and court reporter to prepare 
and furnish administratrix de bonis 
non a requested transcript and state- 
ment, of facts, did not show that the 
furnishing of a transcript of record 
would serve some useful purpose not- 
withstanding that no _ statement of 
facts would be available on appeal, 
application for writ of mandamus in 
so far as its object was to compel the 
elerk to prepare and furnish a tran- 
script of record was refused.—Durden 

v. Patterson, 147 S.W.2d 845. 
Tex.Civ.App. A writ of mandamus 
should not be granted unless petition 
therefor shows every fact necessary 
to entitle relator to relief sought.—Mc- 
Guire v. City of Dallas, 151 S.W.2d 
617, error dismissed, judgment correct. 
“Mandamus” is an extraordinary rem- 
edy, and party invoking it must, before 
he is entitled to even alternative writ, 
allege matters which prima facie en- 
title him, to the remedy.—McGuire v. 
City of Dallas, 151 S.W.2d 617, error 

dismissed, judgment correct. 


0 

Tex.Civ.App. reat certainty is re- 
quired in applications for mandamus. 
Durden v. Patterson, 147 S.W.2d 845. 

Tex.Civ.App. Greater certainty of 
pleadings is required in a mandamus 
proceeding than in ordinary causes.— 
“McGuire v. City of Dallas, 151 S.W.2d 
617, error dismissed, judgment correct. 

In an application for mandamus, nec- 
essary facts as contradistinguished from 
opinions and conclusions should be 
clearly stated, and statements by way 
of opinions or conclusions are insuf- 
ficient.—McGuire y. City of Dallas, 151 
S.W.2d 617, error dismissed, judgment 
correct. 

Failure to except to a petition or to 
‘interpose defenses that might have been 
interposed will not authorize grant of 
a writ'of mandamus on a petition that 
is not sufficiently specific and positive 
in its averments.—McGuire v. City of 
Dallas, 151 S.W.2d 617, error dismissed, 
judgment correct. i? ; 


§ 585 
Pa.Com.Pl. An affidavit to a petition 
for an alternative writ of mandamus 
was defective, where relator failed to 
swear “that he expects to be able to 
prove at the trial of the case the aver- 
ments made upon information and be- 
lief.’"—Feiger v. Frey, 88 P.L.J, 570. 
Tex.Civ.App. The failure of plaintiff 
in mandamus suit, to have his petition 
verified, was a defect fatal to plaintiff's 
recovery.—Antoine v. Andrews, 150 8. 
W.2d 293. 
§ 587 


Cal.App. In proceeding for writ of 
mandate to compel San Francisco City 
and County Civil Service Commission 
to place petitioner’s name first on list 
of eligibles for appointment as super- 


~intendent of ag 
ing that petitio 


‘Commission, 


2 4 . he 
tendent lIture, pe 
1 ner’ took 

for such position and was placed first 
on tentative list of eligibles and that 
after filing of protest, 
determined, without right and in utter 


disregard of proofs adduced by peti- 


tioner, that he lacked residence quali- 
fication, was insufficient to state cause 
of action, in absence of allegation that 
Commission aeted arbitrarily, fraud- 
ulently, capriciously or in abuse of 
discretion. St.198t, pp. 2990, 3059, 
3060, 3062, 3064, §§ 21, 140, 141, 144, 
145, 147; St.1938, Mx.Sess., p. 132, 
147.1.—Dierssen y. Civil Service Com- 
mission of City and County of San 
Francisco, 110 P.2d 513. ; 
As San Francisco charter confers dis- 
eretionary or quasi judicial power on 
City and County Civil Service Com- 
mission to pass on question of resi- 
dence of persons taking examinations 
for civil service positions, petition for 


writ of mandate to compel Commission 


to place petitioner’s name first on list 
of eligibles for appointment to such 
a position after Commission’s removal 
of his name from tentative list on 
‘ground that he was not resident of city 
and county for required time must al- 
lege that Commission ‘acted arbitrarily, 
fraudulently, capriciously or in abuse 
of discretion, and averment that peti- 
tioner’s evidence would support con- 
clusion contrary to that of Commission 
does not allege abuse of discretion, in 
absence of denial of existence of other 
evidence supporting Commission’s ac- 
tion. 9St.1921) “pp. "2990; 3059, "3060, 
8062, 8064, §§ 21, 140, 141, 144, 145, 
147; St.1938, Ex.Sess., p. 132, § 147.1. 
—Dierssen v. Civil Service Commission 
of City and County of San Francisco, 
110 Pi2a"5133 ‘ 

Ohio. Allegation in petition for man- 

damus for restoration to employment 
by board of health of the Portsmouth 
city health district that majority mem- 
bers of board of health corruptly and 
fraudulently conspired and agreed with 
each othe» «nd with divers other per- 
sons interested in securing relator’s 
discharge was not equivalent of an al- 
legation that relator was discharged 
without cause. Gen.Code § 1261-22.— 
State ex rel. West v. Feyler, 32 N.B. 
2a 13, 187 Ohio St. 602. 
Allegations of petition for restoration 
of relator to position of inspector of 
plumbing in city health district and to 
office of local registrar of vital statis- 
tices of registration district No. 1160 
were insufficient to show that relator 
was either an officer, a properly ap- 
pointed employee of district health 
board or that at time of his removal 
he enjoyed the status of a civil serv- 
ice employee, municipal or state. Gen. 
Code, §§ 486-17a, 486-31, 1261-16 et 
seq., 1261-22, 4404 et seq., 4408, 4411. 
—State ex rel. West v. Feyler, 32 N.B. 
2d 13, 187 Ohio St. 602. 
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Ala. A _ petition for mandamus to 
compel officers of private corporation to 
permit stockholder to examine books 
and records of corporation need only 
disclose the relation of stockholder and 
a proper demand for access to the rec- 
ords and refusal, and, if corporation 
is a foreign corporation, jurisdiction of 
persons under duty to grant the re- 
quest. Code 1923, § 4001.—Loveman y. 
Tutwiler Inv. Co., 199 So. 854, 240 Ala. 
424, 

Kia. In proceeding for alternative 
writ of mandamus, to compel state 
comptroller to pay relator benefits from 
the circuit judges’ retirement fund, pe- 
tition, which failed to allege that rela- 
tor prior to expiration of his commis- 
sion as circuit judge notified the state 
comptroller and treasurer of his elec- 
tion to accept the benefits of the act 
providing for such retirement system, 
contributed to the retirement fund the 
amount due under the terms of the act, 
and tendered his resignation as circuit 
judge prior to expiration of his com- 
mission as such judge and after an ac- 
ceptance thereof retired from office, was 
fatally defective. Act 1939, c. 19000, §§ 
1, 4. 5, 7._State ex rel. Stringer v. Lee, 
2 So.2d 127. : 

Ga. In suit against city and its of- 


tition alleg-| ficers for a mandamus absolute to 


examination 


BCS ier We: Oe aye 
pel officers to levy a tax to pay alle 
indebtedness to plaintiff on a series 
notes, some of them maturing during 
the year in which they were executed 
and others during the following year, 
the trial court properly sustained a 
general demurrer to the first count of 
petition which failed to allege facts tc 
show the consideration for the notes, 0 
the validity of the notes, since the notes 
were “prima facie” invalid under the 
constitutional provisions limiting the — 
authority of counties and municipalities’ 
in incurring indebtedness. Const. ar 
7, § 7, par. 1—Wallace & Tiernan 
v. Williams, 14 $.H.2d 747. ‘ 
La.App. Where plaintiff sought 
recover three steers impounded by “ 
fendant and it was alleged in an appli- | 
cation for writs of mandamus and certi 
rari that value of the steers was far i 
excess of $100, plaintiff by affidavit su 
plied proof required to bring dem 
‘within the appellate jurisdictio 
Court of Appeal, and writs of mand: 
mus and certiorari would lie to obtai 
an order. of appeal from district court 
to Court of Appeal, Const.1921, art. 7, 
§ 35.—State ex rel. Harvey v. Ristro 
3 So.2d 202. : : 
_ Mo.App. Where teacher obtained 
joint and seyeral judgment for s 
against five common school dist 
and there was no allegation that one 
the districts had any funds or ft! 
funds held by the other four distr 
were not raised by taxation for 
purpose of maintaining schools fo 
current year, mandamus would not hi 
to compel school directors of the 
several districts to forthwith pay judg- 
ment with funds held by districts, since 
if funds were held for purpose of ma 
taining schools for current year, 1] 
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Renner, 148 S.W.2d 812. ; he 
Mont. A petition for mandamus 
compel city council to put relator ie 
reserve list of police officers of city 
was not insufficient on ground that it — 
failed to allege actual disability wher 
findings of police commission an 
pension fund trustees, which were 
corporated in petition, disclosed actu 
disability. Rev.Codes 1935, § 5108.2, : 
amended by Laws 19387, c. 78, § 1, and 
§ 5108.4.—State ex rel. Goings v. City 
of 'Gregt) Malls \112°P 2d, TO ees ip 


for services rendered after their rein 
statement. from preferred list in posi- — 
tions in Public Works Department, p 
tition wag not defective’ in failing 
allege that money from which su 
sought might be paid had been appro- 
priated, as fact that no money has been 
appropriated should be pleaded and 
proved by respondents, for such super- — 
intendent, as appointing officer, is pre- 
sumed to have performed his duties in 


to pay petitioners’ full salaries when — 
he reinstated them. Civil Practice Act, 
§ 1283 et seq.; Civil Service Law, §§ 
19, 20, 31, 31-c; State Finance Law, «3: 
43.—Legg v. Brandt, 26 N.Y.S.2d 374, 
261 App.Div. 319. 


Tex.Civ.App. An applicant for a 
writ of mandamus must show a clear 
legal right in himself and a corre- 
sponding obligation on part of officer 
against whom writ is sought, and 
circumstances under which applicant 
claims right to writ should be posi- 
tively stated, and objections which 
might be anticipated should be an- 
AN pare baa v. Hudson, 143 S.W.2d 
YTex.Civ.App. In mandamus suit to Ie 
require city to create an examining and E 
supervising board of plumbers, a peti- 
tion, which failed to allege that any u 
master plumber was a resident of the 
city, and which did not allege that there 
was any master plumber or journeyman 
plumber resident in the city who was 
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§ 589 

qualified to serve on such board, failed 
to state all the facts necessary to show 
a clear legal duty of the city to create 
such board. Vernon’s Ann.Ciy.St. arts. 


1076-1078.—Marr v. Reynolds, 151 S.W. 
2d 268, error dismissed, judgment cor- 


rect. 
§ 589 4 

Tex.Civ.App. A person applying for 
writ of mandamus must plead specifi- 
cally all facts entitling him to relief 
sought against an officer, and all mat- 
ters must be negatived that the plead- 
er could reasonably anticipate that one 
against whom writ is sought could 
properly plead or prove in defense of 
issuance of writ, and if applicant fails 
to so plead, a general demurrer to 
petition for writ should be sustained. 
—Paschall y. Renshaw, 142 S.W.2d 


§ 591 
Ariz. Where there was an attempted 
abolition of position of executive di- 
rector and ex officio director of unem- 
ployment compensation division, there 
was no ‘dismissal, suspension or de- 
motion” within regulations of unem- 
ployment compensation commission and 
' hence no necessity of alleging compli- 
ance with such rules as condition of 
obtaining relief in mandamus proceed- 
ing. Code 1939, § 56-1001 et seq.—Don- 
aldson vy. Sisk, 113 P.2d 860. 
In mandamus proceeding involving 
right to office of executive director and 


eit ex officio director of unemployment di- 
vision allegations that state had adopt- 


ed certain provisions of federal law 
- were relevant and pertinent, but allega- 
tions that federal law had certain pro- 
- visions which state was required to 
adopt as a condition precedent to re- 
ceiving federal contributions were ir- 
relevant, Wagner-Peyser National 
_ Employment System Act, 29 U.S.C.A. 
§ 49 et seq.; Social Security Act, 42 
U.S.C.A. § 301 et seq.; Code 1939, § 
56-1001 et seq.—Donaldson v, Sisk, 113 
P.2d_ 860. 
Cal. Where petition in proceeding 
to compel the certification of certain 
names alleged to have been signed to 
‘supplemental initiative petition pro- 
- posing a constitutional amendment al- 
_leged that the signer of initiative peti- 
tion had affixed the date in his orig- 
inal handwriting at the time of sign- 
ing, and the allegation was not made 
by the petitioner but by the proponent 
of the initiative measure who was not 
a party to the proceeding, in the ab- 
sence of an amendment to show that 
petitioner made such allegation, al- 
_ legation was stricken and demurrer to 
the petition sustained on the ground 
that signers of the initiative petition 
failed to affix personally the date of 
signing as required by statute. St. 


1939, pp. 51, 53, §§ 15, 45.—Thomp- 
‘son v. Kerr, 104 P.2d 1021. 
Del.Super. A petition in mandamus 


to compel county clerk of the peace 
_ to cause to be printed on ballot to be 
voted at Coming general election a 
ticket designate as Liberal Demo- 
cratic Party of Delaware and Liberal 
Democratic Party of Kent County suf- 


ficiently alleged that parties were ‘“po- 


litical parties’? within meaning of stat- 
ute, notwithstanding that words “po- 
litical parties” were not set forth in 
petition, where it was alleged that state 
and county conventions were held, at 
_ which time candidates were nominated 
r certain offices, and that the ones 
nominated to the several offices were 
included in certificates of nominations 
heretofore filed with county clerk of 
the peace. Rev.Code 1935, § 1810.— 
State ex rel. Shallcross v. Slaughter, 16 
7:\-7{6 ia a 


A petition in mandamus to compel 
county clerk of the peace to cause to 
be printed on ballot to be vyoted at 
coming general election a ticket des- 
ignated as the Liberal Democratic 
Party of Delaware and Liberal Demo- 
eratic Party of Kent County was not 
required to set forth the names of 
candidates of the Liberal Democratic 
Party, nor eligibility of such candi- 
dates to hold the offices for which 
they had been allegedly nominated, but 
it was sufficient that petition set forth 
the fact that state and county conven- 
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tions were held, dnd at such conven- 
tions nominees were selected for vari- 
ous offices, and that names of the nom- 
inees so selected were included in a 
certificate filed with county clerk of 
the peace. Rev.Code 1935, § 1811.— 
State ex rel. Shallcross v. Slaughter, 16 
A.2d 116. 

A petition in mandamus to compel 
county clerk of the peace to cause to 
be printed on ballot to be voted at 
coming general election a ticket desig- 
nated as the Liberal Democratic Party 
of Delaware and the Liberal Demo- 
cratic Party of Kent County was not 
defective for failure to set forth that 
candidates were selected in accordance 
with provisions of primary election 
laws, since a political party can or- 
ganize by nolene of a convention and 
not complying with the primary election 
laws as to selection of its nominees, 
but by nominating and selecting its 
nominees at such convention. Rev.Code 
1935, § 1810.—State ex rel. Shallcross 
y. Slaughter, 16 A.2d 116. 

N.Y.Sup. In proceeding in the na- 
ture of mandamus, charges in petition 
that petitioner was discharged without 
a hearing at end of probationary period 
from position of steward at State 
Agricultural and Industrial School as 
result of fraud or undue influence were 
merely ‘conclusions of law’, and 
pleading was insufficient in law for 
failure to specify the acts constituting 
fraud or undue influence, Civil Prac- 
tice Act, § 1283 et seq.; Civil Service 
Law, § 9; Rules for Classified Civil 
Service, rule 12, McKinney Consol. 
Laws, Book 9, Appendix.—Marasco v. 
Morse, 22 N.Y.S.2d 315. 

N.Y.Sup. A _ petition, which alleged 
that certificate of chairman of Demo- 
cratic County Committee recommending 
appointment of designated person to 
county board of elections was filed with 
board of supervisors in compliance with 
provisions of Election Law, and that 
appointment of such person had been 
recommended by a committee of super- 
visors, named by chairman of board of 
supervisors, stated facts sufficient to 
entitle petitioner to an order directing 
board of supervisors to appoint recom- 
mended person to board of elections, 
since such allegations showed that 
board of supervisors’ refusal to make 
such appointment was arbitrary and 
eapricious. Blection Law, § 31; Civil 
Practice Act, § 1283 et seq.—Thomas 
rat 28 N.Y.S.2d 306, 176 Misc. 


N.C. The statute providing that in 
applications of mandamus to enforce 
a money demand against county, city 
town or taxing district, applicant shall 
allege that claim or debt has been re- 
duced to final judgment establishing 
what part of judgment remains un- 
paid, what resources are available for 
satisfaction of judgment, etc., was en- 
acted for protection of municipalities 
and taxing bodies and such protection 
may be waived, and failure to assert 
it in apt time will have that effect. 
C.S. § 867, as amended by Pub.Laws 
1933, ec. 349.—Dry v. Board of Drain- 
age Com’rs of Cabarrus County, Drain- 
ai No. 6,.11 S.E.2d 143, 218 N. 


Pa.Com.Pl. In mandamus proceed- 
ings, the petition averred, inter alia: 
that the petitioner had been employed 
in the Inheritance Tax Division of 
Philadelphia County under the author- 
ity and direction of the State Auditor 
General and the County Register of 
Wills, from August 25, 1925 to May 18, 
1937; that on May 17, 1937, the Audi- 
tor General wrote to him that he was 
discharged. as of May 15, 19387, to 
which date he was paid; and that he is 
entitled to his salary for 15 days’-leave 
of absence, under Sec, 222 of the Act 
of 1929 P.L. 177, 71 P.S. § 82, which 
provides “* * * Such employe shall 
be entitled, during each calendar year, 
to fifteen days leave of absence, with 
full pay * * *. This section shall be 
construed to mean that the pay of such 
employe shall cease upon the expira- 
tion of the granted leave, regardless 
of his or her continuation thereafter 
upon the rolls of the department, board 
or commission.’ The defendants con- 


, 
; 


‘tended that, according to t les 
adopted by the State Executive Board, — 
state service 


x 


employees who leave th : 
before. the end of the calendar year 
shall be granted a leave of absence 
with pay for a period equal only to 1% 
days of each month of service during 
that calendar year. Held, that, under 
the provisions of the Act, the plaintiff 


is entitled to receive his salary for the . 


15 days; the Bxecutive Board_ was 
without authority to adopt its Rules 
to the contrary; the petition for the 
writ of mandamus, is, therefore, sus- 
fated ee vy. Roberts, 49 Dauph. 
224, 


Pa.Com.Pl. In mandamus proceed- 
ings to require the Secretary of the 
Commonwealth to accept nomination 
apers for candidates for the office of 
residential Electors for the Prohibi- 
tion Party, as of April 3, 1940, the 
record indicated: that a nomination 
paper purporting to nominate candi- 
dates for the Prohibition party for the 
offices of Auditor General, State Treas- 
urer, U. S. Senator, and Presidential 
Electors was filed on April 3, 1940; 
that the nomination paper did not con- 
tain the names of any candidates for 
the office of President and Vice-Presi- 
dent; that on September 12, 1940, af- 
fidavits of the officers of the Prohibition 
National Convention were presented to 
the defendant averring that the con- 
vention, held on May _ 8-10, selected 
Roger W. Babson and Edgar V. Moor- 
man as candidates for President and 
Vice-President; and that the defend- 
ant, on September 16, 1940, wrote to 
the Chairman of the National Prohibi- 
tion Conimittee calling attention to the 
fact that the candidates should have 
been named in the nomination papers 
filed on or before April 8, 1940. Held, 
that the petition must be dismissed.— 
Prugh v. O’Hara, 50 Dauph, 51. 


Pa.Com.Pl. A motion to quash an al- 
ternative writ of mandamus directed to 
the city controller was dismissed, pro- 
vided relator amended his petition to 
show that he had taken an examination 
under the civil service rules and held 
his position with the city as a result 
of such examination, from which posi- 
tion he claimed he had been illegally 
discharged. Averments in the terms 
of the act of May 23, 1907, P.L., 206, 
53 P.S. § 9361 et seq., were insufficient. 
—Feiger v. Frey, 88 P.L.J. 570. 


Tex,.Civ.App. Relators’ allegations 
that they had recovered, at a regular 


term of county court, a valid and final 


judgment against county, in condem- 
nation suit, that county attempted to 
appeal therefrom but did not file a 
transcript in Court of Civil Appeals, 
and that upon application of relators, 
judgment was affirmed on certificate, 
that a certified copy of judgment and 
mandate of Court of Civil Appeals was 
attached to account and yerified when 
claim based upon judgment was pre- 
sented to commissioners’ court for al- 
lowance, were sufficiently specific upon 
which to base a judgment granting 


writ of mandamus, if warranted by 
evidence, compelling commissioners’ 
court to allow claim. Vernon’s Ann. 
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Paschall v. Renshaw, 142 S.W.2d 717. 
Tex.Civ.App. <A petition for writ of. 


mandamus to. be directed against city 
and its officials to compel reinstatement 
of petitioner as city fireman, on ground 
that he was illegally discharged, did 
not state facts entitling petitioner to re- 
lief where petitioner’s pleading showed 
on its face that it was necessary that 
city. council provide by ordinance or 
resolution for employment of firemen 
before petitioner or other persons could 
be legally employed as member of fire 
force, and petitioner failed to plead 
valid enactment by city governing body 
of resolution or ordinance authorizing 
his employment.—McGuire y. City of 
Dallas, 151 S.W.2d 617, error dismissed, 
judgment correct. 


§ 592 
Cal.App. Petitions for writs of man- 
date to compel reinstatement of teach- 
ers as permanent employees under ten- 
ure law were not demurrable for fail- 
ure to allege that school board or dis- 


y 


; 


e with whic! 
ndate for rein- 


and p 


School Dis 
-104 P.2d 6 


ie in Los Angeles County, 


§ 593 ~ 

Ala. A _ petition for mandamus to 
compel officers of private corporation to 
permit stockholder to examine books 
and records of corporation need only 
disclose the relation of stockholder and 
@ proper demand for access to the rec- 
ords and refusal, and, if corporation is 
a foreign corporation, jurisdiction of 
persons under duty to grant the re- 
quest. Code 1923, § 7001.—Loveman y. 
yg Iny. Co., 199 So. 854, 240 Ala. 


§ 598 

Iowa. Where mandamus action 
against officers of a drainage district 
and county treasurer, who was not an 
officer, sought, as against officers, an 
order requiring them to levy drainage 
taxes and, as against treasurer, to 
require treasurer to make restoration 
for his alleged wrongful payment of 
bond funds to third parties, and no 
other defendant was involved in or a 
proper party to alleged cause of ac- 
tion against treasurer, causes of action 
were separate and against different de- 
fendants, and hence dismissal of action 
against treasurer was proper. 
Supp.1913, §§ 1981-al to .1981-a60, 
1989-a27; Code 1939, §§ 7505, 7509, 
7589, 7590, 7714.29 et seq.—Hartz v. 
Truckenmiller, 293 N.W. 568. 
§ 599 

Ala. The return or answer of re- 
spondent in mandamus proceeding was 
not traversable at common law but the 
facts stated therein were taken as true, 
and if sufficient in law were conclusive. 
—Wilson vy. Brown, 1 So.2d 914. 

Under the statute, the relator in man- 
damus proceedings may join issue in 
law or fact on the averments of the re- 
turn and controvert them by competent 
evidence and the burden of proof is on 
the relator. Code 1923, § 8979.—Wilson 
v. Brown, 1 So.2d 914. 

Cal.App. A return and answer is 
proper in proceeding to obtain a writ 
of mandamus.—Schneck vy. Superior 
Court in and for City and County of 
San Francisco, 109 P.2d 19. 

.N.Y.App.Div. In proceeding by New 
York City fireman, who had been re- 
tired, for reinstatement, defendants 
should be required to serve upon pe- 
titioner a verified answer containing 
proper denials and statements of mat- 
ter, and such other proof as is re- 
quired by the Civil Practice Act, and 
petitioner should be afforded an op- 
portunity to reply. Civil Practice Act, 
§ 1283 et seq., §§ 1291, 1292.—Maresca 
iv. McElligott, 28 N.Y.S.2d 280, 262 
App.Div. 179. 

N.Y.Sup. Codification of the long-es- 
tablished practice requiring a petition, 
answer and reply in special proceed- 
ings is the legislative approval that 


+ for the proper adjudication of the 


rights and status of the parties, plead- 
ings and a distinct issue are essential, 
and that there can be no orderly ad- 
ministration of justice without them. 


Civil Practice Act, § 1283 et seq.— 
Levine vy. Lending, 26 N.Y.S.2d 1775, 
176 Mise. 462. i 

Pa.Com.Pl. Where relator in a peti- 


tion for mandamus to oflicials of a 
township of the first class to require 
them to issue a building permit, avers 
that the application does not conflict 
with township ordinances, statutes, or 
with restrictions in the deed, and that 
under .the provisions of the township 
ordinances they are entitled to have 
the application approved, an alterna- 
tive writ should be allowed, and if the 
respondents assert that the construc- 
tion of buildings of the type intended, 
should not be permitted, the question 
should be raised by answer, and the is- 
sue thereafter determined.—Philadel- 
hia Real Hstate Inv. Corporation y. 
razier, 29 Del. 460. 

Pa.Com.Pl. When a writ of alterna- 
tive mandamus issues the defendant 
cannot in his answer challenge the right 


| t of salaries, 

nce such matter was one of defense. 
School Code, §§ 5.500, 5.501.—La Rue 

- v. Board of Trustees of Baldwin Park 


ch of the trustees to their public office. 


Since the Trustees were appointed by 


the Court of Common Pleas of Schuyl- 


kill County, under authority of the 
Act of March 15, 1911, P.L. 138, 50 P.S. 
§ 562, they are undoubtedly public of- 
ficers and title to public office can only 
be determined in a Quo warranto pro- 
ceeding.—Bowers v. County Controller, 
8 Sch.Reg. 1. ' 

Tex.Civ.App. In mandamus suits, a 
general denial does not join issues upon 
the facts alleged in the petition, and 
hence, where defendants only answered 
by general demurrer and general denial, 
plaintiffs were not required to prove 
the facts alleged in the petition, but 
such facts were, in effect, admitted. 
—Marr v. Reynolds, 151 S.w.2d 2638, 
error dismissed, judgment correct. 

_Wash. In mandamus action on rela- 
tion of city to compel superior court 
to grant relator’s motion to dismiss ac- 
tion against it for want of prosecution, 
respondent’s return stating that cause 
was continued and subsequently strick- 
en from trial calendar with relator’s 
consent concludes relator as to such 
question, and its counsel’s affidavit con- 
troverting such return cannot be con- 
sidered. Rem.Rev.Stat. § 308—3.—State 
ex rel. City of Seattle v. Superior Court 
for King County, 108 P.2d 342. 

Wis. In mandamus proceeding to 
compel circuit judge to vacate order, 
Supreme Court was not bound by alle- 
gation in judge’s return that the order 
was issued “solely’’ for reasons stated. 
—State ex rel, Department of Agricul- 
oaee vy. McCarthy, 299 N.W. 58, 238 Wis. 


§ 601 

N.Y.Sup. Respondents, whose motion 
to dismiss petition for review of their 
acts as labor union officers, petitioner’s 
reinstatement as union member, and 
fixing of damages for his wrongful ex- 
pulsion from union is denied by Su- 
preme Court, should make answer to 
Special Term within 10 days. Civil 
Practice Act, §§ 1283 et seq., 1291, 
1293; § 1296, subds. 6, 7.—Petri v. 
Ruehl, 22 N.Y.S.2d 549. 

Pa.Com.Pl. Where an alternative 
writ of mandamus is allowed the de- 
fendant must be given such convenient 
time to make return, plead, reply, re- 
join or demur, as shall be just and 
reasonable.—Philadelphia Real Hstate 
Inv. Corporation v. Frazier, 29 Del. 460. 


§ 604 

Ala. In mandamus proceedings to 
compel jury commissioners to place 
names of qualified persons on jury roll, 
where after filing of petition, circuit 
judge required commissioners to empty 
jury box and make new jury roll of all 
persons possessing necessary qualifi- 
cations and not exempt, and place 
names of such persons in jury box, and 
commission in compliance with order 
placed more than 1,000 names, and all 
that were qualified in commission’s 
opinion in jury box, all of which was 
shown by return, demurrer to the re- 
turn and motion to quash were proper- 
ly overruled where relator did not al- 
lege fraud. Gen.Acts 1939, p. 90, § 18. 
—Wilson vy. Brown, 1 So.2d 914. 


Cal.App. A judgment dismissing pe- 
tition for writ of mandate to compel 
San Francisco City and County Civil 
Service Commission to place petition- 
er’s name first on list of eligibles for 
appointment as superintendent of agri- 
culture after Commission’s removal of 
his name from tentative list on ground 
that he had not been resident of such 
city and county for one year before 
closing date for filing applications to 
take examination for such position can- 
not be sustained by appellate court on 
theory that exhibits attached to Com- 
mission’s return demonstrated that pe- 
titioner, who filed no affidavit denying 
their genuineness and due execution, 
did not come into court with “clean 
hands” because exhibits showed that 
he was resident of another county dur- 
ing such time and filed conflicting 
sworn statements as to his residence. 
Code Civ.Proc. § 448; St.1931, p. 3062, 
§ 144; St.1933, p. 2805. § 7.—Dierssen 
v. Civil Service Commission of City 
and County of San Francisco, 110 P.2d 
513. 


control department, allegedly dismissed 
when his position was abolished for 
political reasons, answer alleging that 
position was abolished in good faith 
and for the sole purpose of economy 
rather than for political or partisan 
reasons, that an economy to extent 


and that his duties were being per- 
formed by other officers in addition to 
duties previously performed by them, 
was not demurrable.—State ex 
Benedum vy. Taylor, 35 N.W.2d 848. 

Pa.Com.PIl. 
in a return in a mandamus proceedin 
denied definitely that the relators wer 


reasons while serving as probationary 
police officers in a third class city. 


This was sufficient to elicit proof, the © 
tav. City 


burden being on relators.—Ma 
of Clairton, 89 P.L.J. 136. 


§ 605 ; st 
Fla, All facts alleged in alternative | 
writ of mandamus not specifically de- 


hd 


PRA 
In proceeding in na-— ae 


nied are admitted to be true.—Arnol 
v. State ex rel. ee 2 So.2d 874. 
0 z 


N.Y.App.Div. 
ture of mandamus to compel Civil 
Service Commission to classify posi 
tions held by employees of school di 
trict, denials of any knowledge or i 
formation sufficient to form a belie 
regarding truth of certain allegations 
in the petition raised no triable issues 
where such allegations related to mat- 
ters of public record. Civil Practic 
Act, § 1283 et seq.—Madden v. Reavy 
21 N.Y.S.2d 382, 260 App.Div. 355.” 

§ 620 Rey 


compel jury commissioners to place th 
names of qualified persons on the ju 
roll where respondents refiled their a 


Ae 
swer and return to the rule nisi aft Boe 


amendment of relator’s petition, the pe 
titioner was entitled to join issue 0 
fact thereon, under the statute. Code 
1923, § 8979.—Wilson v. Brown, 1 | 
2d 914. 
Under the statute, the relator in 
mandamus proceedings may join is- 
sue in law or fact on the averments 
of the return and controvert them by 
competent evidence and the burden 
of proof is-on the relator. Code 1923, 
§ 8979.—Wilson v. Brown, 1 So.2d 914. 
N.Y.App.Div. In proceeding by New 
York City fireman, who had been re- 
tired, for reinstatement, defendants 
should be required to serve upon peti- 
tioner a verified answer containing 
proper denials and statements of new 
matter, and such other proof as is re- 
quired by the Civil Practice Act, and 
petitioner should be afforded an op- 
portunity to reply. Civil Practice Act, 
§ 1283 et seq., §§ 1291, 1292.—Maresca 
v. McBlligott, 
App.Div. 179. 


N.Y.Sup. Codification of the long- 


established practice requiring a _ peti- 


tion, answer and reply in special pro- — 
ceedings is the legislative approval that 


for the proper adjudication of the 
rights and status of the parties, plead- 
ings and a distinct issue are essential, 


and that there can be no orderly ad- | 


ministration ,of justice without them. 
Civil Practice Act, § 1283 et seq.— 
Levine v. Lending, 
176 Misc. 462. 


N.Y.Sup. 


§ 621 : 
In proceeding for an order 


compelling proper civil service certifica- 


tion, new matter contained in answer 
and not put in issue by reply was 
deemed to be admitted. Civil Prac- 
tice Act, § 1292.—Moreland y. Areson, 
22 N.Y.S.2d 309. 

N.Y.Sup. Under provision of Civil 
Practice Act relating to proceedings in 
the nature of mandamus that, if peti- 
tioner desires to dispute any matter 
other than denials, set forth in the an- 
swer, or the accuracy or completeness 
of transcript of record of proceedings 
annexed to the answer, petitioner shal] 
submit a reply, new matter contained 
in the answer is admitted unless put 
in issue by a reply, as distinguished 
from the procedure in actions where 
new matter is deemed to be contro- 
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Ohio App. In mandamus to compel 
reinstatement of claim agent in liquor — 


of relator’s salary had been effected, 


rel. 


discharged out of malice or for political 


Ala. In mandamus proceedings to 


28 N.Y.S.2d 280, 2620 


26 N.Y.S.2d° 775, — 
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. § 623 
verted by traverse or avoidance as 
the case requires, unless a reply is 
ordered by the court in the absence 
of a counterclaim. Civil Practice Act, 
§§ 243, 1292.—Marasco v.. Morse, 22 N. 
¥.2d 315. 


§ 623 : 
x Pa.Com.Pl. A motion to quash a writ 
E of mandamus is, in effect, a demurrer, 
and admits all of the facts properly 
pleaded in the petition.—Soble v. State 
; Board of Pharmacy, 49 Dauph. 145. 

aie Pa.Com.Pl. A writ of mandamus will 
‘Fi be superseded or quashed only where 
Re there is some manifest fault in it, and 
not on any ground which is properly 
the subject matter of a return, or of 
demurrer.—Philadelphia Real Hstate 
Inv. Corporation v. Frazier, 29 Del. 


460. 
F § 624 4 
Fla. In mandamus proceeding, re- 

spondents, by refusing to answer or 
plead further to alternative writ after 
motion to quash writ had been over- 
ruled, elected to stand on motion, and 
all facts sufficiently pleaded were ad- 
mitted to be true.—York v. State ex 
rel. Jones, 197 So. 766. i 
_ Fla. In considering motion to quash 
‘amended alternative writ of mandamus, 
allegations of amended alternative writ 
must be taken at their face value.—— 
State ex rel. Miller v. Carmichael, 197 
So. 857. 
: Fla. A motion to quash an alterna- 
tive writ of mandamus admits as true 
‘all matters of fact sufficiently pleaded, 
and challenges the sufliciency of the 
allegations to warrant relief.—State ex 
rel. Stringer v. Lee, 2 So.2d 127. f 
 Zi.App. Where motions to dismiss 
mandamus petition substantially com- 
plied with statutory requirements, court 
properly entertained them as against 
contention that they did not specifical- 
ly point out claimed defects in petition. 
Smith-Hurd Stats. ec. 110, § 169.—Peo- 
ple ex rel, Coleman v. Lipsky, 30 N.D. 
hi20" 502; 807 T1lLApp.! 137. 

Mont. A motion to quash a manda- 
mus proceeding does not admit as a 
z fact, facts alleged in petition, but 
~~ gimply admits the facts for purpose of 

j the motion.—State ex rel. McDonnell v. 


eat 5! 


Pe yur er, 111 P.2d 1038, 111 Mont. 
iret 5.09. 
ey Mont. Allegation in petition for writ 


of mandate was admitted by and for 
the purposes of a motion to quash.— 
State ex rel. McCarten v. Harris, 115 P. 
1) 2d 292. 

N.Y.Sup. Where petitioner brought 
proceeding to compel reinstatement of 
petitioner to office of chief clerk at 
State Agricultural and Industrial 
- School and the matter came before the 
court on application by petitioner, un- 
der order to show cause why an al- 
ternative order of mandamus should 
not issue directing respondent to ap- 
point petitioner to office of chief clerk, 
and respondent moved upon return of 
the order for a dismissal of the peti- 
tion, the court was empowered if the 
facts were not disputed to grant final 
- relief to either party. Civil Practice 
Act, §§ 1295, 1296, subd. 5.—Moreland 
_y. ‘Areson, 22 N.Y.S.2d 309. 
 N.Y.Sup. In proceeding in the na- 
ture of mandamus under Civil Prac- 
_ tice Act to compel permanent appoint- 
ment under Ciyil Service Law of stew- 
ard at State Agricultural and Indus- 
trial School who was discharged with- 
out a hearing at end of probationary 
term, where facts requiring refusal of 
relief demanded were set forth in the 
petition or pleaded in the answer with- 
out being put in issue by the reply, 
defendants’ motion to dismiss upon the 
} pleadings was required to be granted. 
™ -« Civil Practice Act, § 1295; § 1296, 
: subd. 5; Civil Service Law, §§ 9, 22; 

; _ Rules for Classified Civil Service, rule 
. 12, McKinney Consol.Laws, Book_ 9, 

‘ Appendix.—Marasco v. Morse, 22 N.Y. 

§.2d 315. 
. Pa, Petition for mandamus to com- 
" pel reinstatement, alleging that plain- 
rs tiff was notified that her contract of 
. employment would be terminated at 
Rls end of school year, that new contract 
, was tendered, that she was not per- 
7 mitted to teach because she refused to 
sign new contract, and that no valid 
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cause for termination of original con-— 


tract had been shown, sufliciently al- 
leged that plaintiff was dismissed as 
professional employee, that she de- 
manded that she be restored to her 
pesition and was denied restoration so 
that motion’ to quash was properly dis- 
missed. 12 P.S. § 1912; 24 PS. §§ 
1121,.1126, 1128a, 1161,:1201, 1202.— 
Streibert v. Board of Directors of 
School Dist. of City of York, York 
County, 14 A.2d 308, 339 Pa. 119. | 
A motion to quash an alternative 
writ of mandamus admits all the well 
pleaded allegations of the writ. 12 P. 
. § 1912.—Streibert v. Board of Di- 
rectors of School Dist. of City of 
teeta aS County, 14 A.2d 303, 339 
a. : 


On motion to quash an alternative 


writ of mandamus, the sole question 
for decision is whether the averments, 
when liberally construed and taken as 
true, constitute a basis for granting 
the relief sought. 12 P.S. 1912.— 
Streibert vy. Board of Directors of 
School Dist. of City of York, York 
County, 14 A.2d 303, 339 Pa. 119. 
Pa.Com.Pl. On a motion to quash a 
writ of mandamus directed to the Supt. 
and Deputy Supt. of Public Instruction, 
it appeared that the petition for the 
writ alleged, inter alia: that the peti- 
tioner is a barber by trade, and prac- 
ticed his trade in Harrisburg for nine- 
teen years; that after July, 1930 he 
became ill, and had to go elsewhere for 
his health, and was unable to attend to 
his affairs; that he now desires to 
conduct a barber shop in Harrisburg, 
and needs a certificate of registration; 
that in September, 1940, he applied to 
the Bureau of Professional Licensing 
for the forms to make application, but 
was informed that he was not qualified 
under ‘the Act of 1931, P.L. 589, 63 
P.S. § 551 et seq., to obtain a certifi- 
cate without compliance with the pro- 
visions of the Act relative to appren- 
ticeship and examination. The Act of 
1931, P.L. 589,,63 P.S. § 551 et seq., 
provided for registration, without ex- 
amination, by persons then engaged in 
the occupation, within 90 days after 
Jan. 1, 1932, Held, that the writ must 
be quashed because (1) the petition 
shows that the petitioner never filed 
an application for registration as a bar- 
ber within the.time prescribed by. the 
Act of 1931, P.L. 589, 63°P.S.§ 551 
et seq., (2) he failed to file a physi- 
cian’s affidavit as required by the Act, 
and (3) he has failed to pay the regis- 
ae fee.—Bear v. Haas, 50 Dauph. 


Pa.Com.Pl. The demurrer of peti- 
tioner for a writ of alternative man- 
damus to respondents’ answer was 
overruled, the petition dismissed and 
the writ quashed, where a city em- 
ployee, hired for a specified project 
was discharged for “lack of work,” 
when that particular project was com- 
pleteds BORIMSOH v. Roessing, 89 P.L. 
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Pa.Com.Pl. An original writ of al- 
ternative mandamus can be quashed 
only where it is irregular, defective or 
improper.—Dougherty v. Schuylkill 
eo aed Board of Assistance, 7 Sch.Reg. 

Where defendant’s grievance is direct- 
ed toward the service of the writ, the 
established practice is to move to set 
aside the sheriff’s return. If a writ 
is not properly served, it affords a good 
reason for setting aside the service, 
but not for quashing the writ.—Dough- 
erty v. Schuylkill County Board of As- 
sistance, 7 Sch.Reg. 184. } 
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Cal.App. The District Court of Ap- 
peal, in determining sufficiency of_peti- 
tion for writ of mandate, must accept 
allegations of the petition as true.— 
Dormax Oil Co. v. Bush, 108 P.2d 710. 

Cal.App. Where it appeared from 
petition for writ of mandamus to com- 
pel reimbursement of taxes allegedly 
erroneously collected for operating a 
trucking business that claims were 
not filed within five years from pay- 
ments thereof as required by statute, 
and petitioner made no application to 
amend her pleading to allege such 


J ones e ie MA LR Pon a 
fact, petitioner | “waived” q right to 
amend her pleading and could not com- 
lain of an asserted abuse of discre- 
ion in sustaining demurrer without 
granting leave to amend. Code Civ. 
Proc. § 472c.—Yasunaga v. Stockburger, 
111 P.2d 34. 

Md. In mandamus proceeding, alle- 
gations of petition must be accepted 
as true on demurrer, though mandamus 
cannot be peremptorily issued without | 
any further proceedings, if demurrer 
is overruled.—Stark v. Christie, 19 A. 
2d 716. 

Minn. In mandamus proceeding, re- 
spondent’s demurrer should have been 
to petition and alternative writ rather 
than merely to the _ petition—In re 
Stenzel’s Hstate, 299 N.W. 2. 

Ohio. Where Supreme Court  sus- 
tained demurrer to petition for writ of 
mandamus, and relator did not plead 
over, nor indicate to court any desire 
or intention to do so, writ must be de- 
nied and petition dismissed.—State ex 


rel. River Mining Co. y. Industrial 
Commission, 82 N.H.2d 238, 137 Ohio 
St. 609. 

Ohio App. A settlement agreement, 


providing for award of stated sum 
by Industrial Commission in_ satis- 
faction of judgment for workman’s 


compensation claimant and all of his . 


claims for compensation, expenses and . 
fees, did not include future claims for © 


additional compensation, but only 
claims then known and existing, and 
hence was, not ground for demurrer to 
claimant’s mandamus petition to com- 
pel commission to grant rehearing 
after denial of application for addi- 
tional compensation.—State ex rel. 
Weinberger v. Industrial Commission, 
35 N.B.2d 861. 

Pa.Com.Pl. Respondents’ answer to 
a petition for a writ of alternative 
mandamus was treated as demurrer, ~ 
where it in no sense met the require- 
ments of an answer or return, the 
function of which is either to deny or 
to admit-the averments of the petition, 
as it was only a narration in other 
phraseology of the facts averred in the 
petition.—Robinson y. Roessing, 89 P. 
L.J. 397. : , 

Tex.Civ.App. 
ciency of relator’s petition for writs of 


injunction and mandamus as against 


general demurrer, testimony given by 
relator at a hearing after demurrer 
had been overruled was pertinent only 
to reflect relator’s knowledge at time 
of filing petition—Sartin vy. Hudson, 
143 S.W.2d> 817. : 
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Mo. In mandamus proceeding where 
respondent waived issuance of alterna- 
tive writ and agreed that relator’s pe- 
tition serve in its stead and filed return 
to which relator filed a demurrer, the 
Supreme Court looked to the facts well 
pleaded in the petition and the return’ 
for the facts of the case.—State ex rel. 
Donnell vy. Osburn, 147 S.W.2d 1065. 

Neb. In mandamus action by pri- 
vate employment ageney to compel the 
secretary of labor to issue a license to: 
the relator to do business, notwith- 
standing refusal to comply with stat- 
ute fixing maximum compensation 
which an employment agency may col- 
lect, on ground that statute was uncon- 
stitutional, allegation in answer of the 
secretary of labor, that the business 
of a private employment agency is 
vitally, affected with a public interest, 
was a “conclusion of law’ and was 
not admitted by motion of relator for 
judgment on the pleadings. Comp.St. 
1929, § 48-508.—State ex rel. Western 
Reference & Bond Ass’n y. Kinney, 
293 N.W. 393. 

Pa.Com.Pl. A proceeding in. man- 
damus begins when there is a demurrer 
to the return or a plea to or traverse 
of the material facts contained therein,. 
and when so begun the proceeding con- 
tinues as in other actions at law until 
an issue of law or fact is raised.— 
pact v. City of Reading, 33 Berks 


Pa.Com.Pl. A _ petitioner’s demurrer 
to the return in mandamus admits all 
the facts in the return which are well 

leaded.—Steiner v. City of Reading, 33 

erks 133. 


In passing upon suffi- | 


> ie 


mandamus to compel them to sign the’ 
warrant. In their answer, the Commis- 
sioners, averring want of jurisdiction 
and illegality of proceedings against A, 
which show conviction and sentence not 
for a criminal offense but, at most, for 
a civil tort, set forth, as an Exhibit, the 
record and docket entries of the alder- 
man which fail to show, inter alia, 
that A’s entry on the land was wilful 
or that the land in question was post- 
ed in the manner required by statute. 
Plaintiff demurs to answer. The plain- 
tiff, by his demurrer, admits the truth 
of averments contained in defendant’s 
answer and cannot thereafter complain 
if Exhibit contained therein is not his 
record of the proceedings before him; 
and, instead of demurring, he should 
have traversed defendant’s answer and 
Exhibit and thereby raised an issue 
of fact. Held, that plaintiff’s demurrer 
will be dismissed and: judgment entered 
for the defendants.—Bellen v. County 
Com’rs, 41 Lack.Jur. 141. 

_Pa.Com.Pl. The demurrer of peti- 
tioner for a writ of alternative manda- 
mus to respondents’ answer was over- 
ruled, the petition dismissed and the 
writ quashed, where a city employee, 
hired for a specified project, was dis- 
charged for ‘‘lack of work,’ when that 
particular project was completed.— 
Robinson vy. Roessing, 89 P.L.J. 397. 
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The statute authorizing ei- 
special proceeding 


N.Y.Sup. 
ther party to a 


against a body or officer to request the © 


court to correct any omissions or de- 
fects in the papers or to strike out any 
parts thereof contemplates and relates 
to trivial or inconsequential defects 
which are amendable, but does not 
contemplate or relate to those which are 
of a basic character, like jurisdictional 
or mandatory prerequisites in the na- 
ture of conditions precedent to the 
right to institute the proceeding or 
acquire jurisdiction. Civil Practice Act, 
§ 1294.—Levine v. Lending, 26 N.Y.S.2d 
775, 176 Mise. 462. 

Ohio. Where leave was granted to 
amend petition in mandamus to substi- 
tute’ named person as relator, amend- 
ment making such person a “party 
plaintiff’ did not conform to the leave 
granted and hence was _ filed without 
Jeave. Gen.Code, § 11361.—State ex rel. 
Houghton y. Pethtel, 32 N.H.2d 411, 


; 188 Ohio St. 20. 


In mandamus action, relator had no 
right to file amended petition more 
than 10 days after demurrer without 
first obtaining leave of court. Gen. 
Code, § 11361.—State ex rel. Houghton 
ie Pethtel, 32 N.H.2d 411, 188 Ohio St. 
2 


In mandamus action to compel coun- 
ty auditor to assess and treasurer to 
collect personal property taxes, court 
did not err in ignoring amended peti- 
tion which did not conform to leave 
granted, and dismissing the petition for 
relator’s failure to comply with stat- 
utory conditions precedent to suit by 
showing the securing of costs, the giy- 
ing of written request to prosecuting 
attorney to sue, and prosecuting attor- 
ney’s refusal to sue. Gen.Code, §§ 2921, 
2922, 11361, 11614 et seq.—State ex 
rel. Houghton y. Pethtel, 32 N.E.2d 
411, 138 Ohio St. 20. 

Pa.Com.P!. In mandamus proceed- 
ings to compel the State Board of Phar- 
macy to issue a pharmacy permit to an 
applicant corporation, it appeared that 
the Board had refused the application 
in the following language, ‘“‘After care- 
fully considering all of the records in 
this case and all reports of investiga- 
tion on file, the State Board of Pharma- 
ey hereby resolves that for the protec- 
tion of the public health’ and welfare, 
we deem the (applicant) not qualified 
to conduct pharmacies in this Common- 


oi Ran Sp 


wealth.” The return of the Staie Board 


by. hth 

y to the writ admitted that the applica- 
tion contained the names of legally reg- 
istered pharmacists who are _ being 


charged with the management of the 
proposed pharmacy and who are in the 
employ of the applicant, but averred 
that the applicant is not entitled to con- 
duct a pharmacy until it has qualified 
and that the Board deems the applicant 
not qualified: to conduct such business, 
The Board subsequently filed a petition 
to amend its return “in order that ad- 
ditional allegations may be pleaded 
* * * to more clearly establish the 
rights of the (Board) not to comply 
with the demands set forth in the 
writ;” the petition to amend, however, 
did not set forth any facts. Held, that 
the petition to amend must be refused, 
and that a writ of peremptory manda- 
mus must be issued directing the Board 
to issue a permit.—Nevins, Inc., v. State 
Board of Pharmacy, 50 Dauph. 234. 


There should be, in mandamus pro- 
ceedings, the same liberality of amend- 
ment as in other proceedings, but there 
must be something upon which to hang 
an amendment. The mere allegation by 
a party that he wants to amend “to 
more clearly establish the rights” so 
that he need not ‘‘comply with the de- 
mand set forth in the writ of manda- 
mus” would not support an amendment 
in any .kind of a legal proceeding.—Nev- 
ins Inc., v. State Board of Pharmacy, 50 
Dauph. 234. 


In order to secure the right to amend 
any pleading, the Court must be shown 
the substance of the amendment and 
that it will assert a substantial right, 
or the bases for a substantial right, 
to which the party thinks he is entitled. 
There is‘no such showing in this case. 
—Nevins Ine., v. State Board of Phar- 
macy, 50 Dauph. 234. 


Results of investigations of the ap- 
plicant, as set forth on pages attached 
to the Board’s brief, cannot be consid- 
ered because they are not properly be- 
fore’ the Court.—Nevins Inc., v. State 
Board of Pharmacy, 50 Dauph. 234. 


Tenn. Where trial judge dismissed 
petition for mandamus on ground that 
it sought to compel defendants not only 
to act, but to act favorably in matter 
involving judicial discretion, and after 
argument of the case and court’s deci- 
sion petitioners sought to amend the 
petition so as to seek only to compel 
defendants to act, refusing to permit 
the amendment was within trial court’s 
diseretion.—State ex rel. Chanaberry vy. 
Stooksbury, 145 S.W.2d 775. 


§ 640 
N.Y. In statutory proceeding 
against a body or officer, » wherein 


grievance alleged is not that a de- 
termination made as the result of a 
hearing is not sustained by sufficient 
competent proof or is otherwise er- 
roneous, but that determination of 
body or officer is the result of preju- 
dice or that body or officer has in other 
respects acted arbitrarily or without 
authority or has failed to perform a 
duty, the answer or return to the pe- 
tition may raise issues of fact which 
must be determined upon the eyvi- 
dence presented to the court. Civil 
Practice Act, § 1283 et seq—Newbrand 
vy. City of Yonkers, 33 N.H.2d 75, 285 
N.Y. 164, modifying 21 N.Y.S.2d 70, 
259 App.Div. 1089, motion denied 31 
N.E.2d 204, 284 N.Y. 737. 


Ohio. In mandamus proceeding to re- 
quire Director of Public Utilities of City 
of Cleveland to furnish free water to 
public, religious, benevolent, education- 
al and charitable institutions as au- 
thorized by city ordinances, answer al- 
leging that donation of water without 
charge to such institutions affected each 
paying consumer in the city by requir- 
ing a higher charge of approximately 
five per cent. or four cents per thousand 
eubic feet, and that the ordinance was 
invalid, illegal and unconstitutional as 
an unjust discrimination, since an add- 
ed charge was placed on the paying wa- 
ter users for the benefit of such insti- 
tutions, did not present an issue of rea- 
sonableness of water rates nor issue of 
unjust diserimination._State ex rel 
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Mt. Sinai Hospital of Cleveland v. Hick- 
ey, 35 N.H.2d 444, 138 Ohio St. 389._ 

Wis. In mandamus to compel state 
treasurer to. pay a state highway com- 
mmission order for semifinal estimate on 
highway construction contract, an al- 
legation in return that treasurer was in- 
formed and believed that excavation re- 
classified by highway engineer to rock 
excavation was common excavation was (+ 
insufficient to raise issue of arbitrary — 
change. in classification by engineer, — 
since allegation failed to set up fraud or | 
gross mistake on part of engineer. St. 
1939, §§ 82.02(9), Sg ereig ex rel. 
US oa hate v. Smith, 299 N.W. 43, 238 Wis. 
In mandamus to compel state treas 
er to pay state highway commission or. : 
der for semi-final estimate on highway — 
construction contract, the return did no 
raise issue that engineer arbitrarily 
changed classification of excavation by 
alleging that character of material 
which was changed to “rock excavation’’ 
in supplemental contract was termed 
“hardpan” in cost estimate attached to © 
supplemental contract, where supple- 
mental contract and attached cost é 
mate disclosed that in opinion of 
gineer material involved was a deposit — 
or mass that called for continuous drill- — 
ing and blasting before it was practica- 
ble to remove it by steam-shovel. St 
1939, §§ 82.02(9), 84.06.—State ex rel. 
Lathers v. Smith, 299 N.W. 43, 2 
Wis. 291. pec 
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Cal.App. In proceedings by perma- 
nent teachers to compel school board to 
fix their salaries for certain year ¢ 
eertain sum and to draw a warrani 
upon county treasurer for such sum 
wherein board denied teachers’ allega 
tions that fixing of salaries at lowe Si 
figure was unfair, discriminatory, and 
unreasonable or was prompted by an ‘ 
improper motive, testimony showin, 
that teachers were inefficient was prop- — 
erly admitted to meet the issue of un- 


fairness and bad faith, especially wher 
teachers were permitted to introduc 
evidence to show their competency and 
right to continuance of previously paid 


Whittier Elementary School Dist., | 

BP. 2de7.3t- nF 
App.D.C. Where Osage Allotment 
Act of June 28, 1906, provided that 
roll of Osage tribe as it existed on 
January 1, 1906, should determine the 
persons entitled to allotment, relief 
in the nature of mandamus from al- 
leged arbitrary action of Secretary of — 
Interior in removing Indian’s name ~ 
from roll would not be granted about 
30 years after allotment of lands and is 
distribution of money had been made 
and more than 10 years after allege 
heirs had reached maturity, in ab 
sence of allegation and proof that the 
Indian whose name was stricken was 
alive on January 1, 1906. Act June 
28, 1906, 34 Stat. 539, 545, §§ 1, 6; 
Federal Rules of Civil Procedure, rule 
81(b), 28 U.S.C.A. following section — 
728¢c.—U. S. ex rel. Jump v. Ickes, 11% 
F.2d 769. yt { 
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Ala. In mandamus proceedings to 
compel jury commissioners to place — 
names of qualified persons on jury roll, — 
fact that relator prayed and rule nisi ~ 
required jury commissioners to place — 
names of only duly qualified white 
persons on jury roll and in jury box 
was sufficient to justify denial of per- 
emptory writ, since the granting of 
writ would be contrary to law, and a 
violation of Fourteenth Amendment of 
Constitution of United States as con- 
strued and applied by Supreme Court” 


of United States. U.S.C.A.Const. 
aoiceee 14.—Wilson y. Brown, 1 So.2d 
914, 

La.App. Certain respondents in suit 


for a writ of mandamus and for recount 
of votes cast in primary election could 
not complain that citation directing 
them to answer relator’s demand with- 
in ten days from its service was irregu- 
lar under statute requiring that a con- 
testee shall be ordered to answer within 
five days after service of petition on 
him merely because they were given a 


- ghip ordinances, 
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longer time in which to answer than 
designated by statute, especially where 
relator conceded that those respondents 
were properly certified as party nomi- 
nees. Act No. 46 of 1940.—State ex rel. 
Haas vy. poschhelns.. 2 So.2d 238. 


Fla. When resolution of county 
commissioners authorizing transfer of 
money from Kanner Bill Account to 
bond and interest account became ef- 
fective, fund was subject to “first 
come, first served’ rule, and if and 
when it became impounded by manda- 
mus writ fund could not be withdrawn 
from bond and interest account until 
determination of mandamus suit. Acts 
1929, ce. 14486, § 14, as amended by 
Acts 1933, ec. 15891.—Meredith v. Mort- 
gage & Securities Corporation, 1 So.2d 


County commissioners could condi- 
tion effectiveness of resolutions author- 
izing transfer of money from Kanner 
Bill Account to bond and interest ac- 
count on approval of State Board of 
Administration and could rescind reso- 
lution before the Board: of Adminis- 
tration took action thereon, and hence 
where one mandamus writ was served 
before Board acted on resolution and 
second writ was served after county 
commissioners had rescinded such reso- 
lution and adopted another, which was 
approved by the Board, fund was im- 
pounded by only the second writ. Acts 
1929, c. 14486, § 14, as amended by 
Acts 1933, c. 15891.—Meredith v. Mort- 
gage & Securities Corporation, 1, So0.2d 
720. 
Pa.Com.Pl. Where relator in a peti- 
tion for mandamus to officials of a town- 
‘ship of the first class to require them to 
issue a building permit, avers that the 
application does not conflict with town- 
statutes, or with re- 
strictions in the deed, and that under 
the provisions of the township ordi- 
- mances they are entitled to have the 
application approved, an alternative 
writ should be allowed, and if the re- 
spondents assert that the construction 
of buildings of the type intended, 
‘ should not be permitted, the question 
should be raised by answer, and the 
issue thereafter determined.—Philadel- 
hia Real Estate Inv. Corporation v. 

razier, 29 Del. 460. 
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Fla. In mandamus proceeding, alter- 
native writ takes place of declaration at 
law, and essential facts should be al- 
-leged showing duty and legal obliga- 
tion of respondent to perform the act 
demanded of him, as well as the facts 
that will entitle relator to invoke aid 
of court.—Arnold v. State ex rel. Malli- 
son, 2 So.2d 874. ) 
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Fla. Allegations of amended alterna- 
tive writ of mandamus to _ secure 


recount of ballots cast in certain pre- 
einct in primary election, that ballot 
boxes were delivered to supervisor of 
registration, and that ballot boxes were 
kept in steel vault in county judge’s 
office, instead of in supervisor’s office 
as provided by statute, because there 
was no safe place in supervisor’s office 
to keep them, showed substantial com- 
pliance with the statute prescribing the 
mode of preservation, so as to entitle 
ballots to be admitted in election con- 
test, in absence of showing that bal- 
lots had been tampered with, especial- 
ly where it was alleged that ballot 
boxes were in same condition as when 
: prea in county judge’s vault. 

en.Laws Perm.Supp.1940, § 
State ex rel. Miller vy. Carmichael, 


So. 857. 
§ 668 


Mo. Under the modern rule the al- 
ternative writ of mandamus may be 
amended by leave, or of the court’s own 
motion. Mo.St.Ann. § 835, p. 1106.— 
State ex rel. Smith v. Hull, 152 S.W.2d 
106, transferred 147 S.W.2d 214. 

Where relatrix did not, in Court of 
Appeals or in Supreme Court, ask leave 
to amend alternative writ by striking 
out allegations, Supreme Court would 
not be justified in amending the writ of 
its own motion, and hence could not 
consider question not raised by the 
original alternative writ. Mo.St.Ann. § 
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835, p. 1106.—State ex rel. Smith v. 


Hull, 152 S.W.2d 106, transferred 147 
S.W.2d 214. 

Mo.App. 
proceeding, Court of Appeals could, 
on proper showing, allow alternative 
writ to be amended, but where the 
proceeding is brought before the court 
on a writ of error, Court of Appeals 
has no such power.—State ex rel. Black 
v. Renner, 148 S.W.2d 809, followed 
in State ex rel. Markwell v. Renner, 148 
S.W.2d 812. 

Pa.Com.Pl. Where a defect in sub- 
stance in an alternative writ of man- 
damus is taken advantage of the court 
may allow an amendment, but no 
amendment may be allowed upon mo- 
tion to supersede or quash a perempto- 
ry writ.—Philadelphia Real Hstate Inv. 
Corporation v. Frazier, 29 Del. 460. 
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Ala. Under the statute, the relator 
in mandamus proceedings may join is- 
sue in law or fact on the averments of 
the return and controvert them by com- 
petent evidence and the burden of 
proof is on the relator. Code 1923, § 
8979.—Wilson v.. Brown, 1 So.2d 914. 

In mandamus proceeding to compel 
jury commission to place names of 
qualified persons on jury roll, where 
relator joined issue of fact after re- 
spondents had refiled their answer and 
return to the rule nisi, but relator 
failed to sustain the burden of-contro- 
verting by competent legal evidence the 
facts stated in the return, mandamus 
was properly denied. Code 1923, 
8979.—Wilsou v. Brown, 1 So.2d 914. 

Cal. Where petitioner for a writ of 
mandate charged that though he 
passed the state bar examination in 
1939 with a higher grade than 70 per 
cent., the Committee of Bar Examiners 
arbitrarily and capriciously reduced 
his grade to below a passing mark, 
and refused to certify his name for-ad- 
mission to the bar, the Supreme Court 
would not assume from his statement 
of general qualifications concerning ed- 
ucation and ability that it was impos- 
sible for petitioner to receive the grade 
given by the Committee—Staley v. 
State Bar of California, 109 P.2d 667. 

Cal. In mandamus proceeding by a 
registered elector of city to compel 
publication, of proposed amendment to 
charter of city, and to call a special 
election thereon, the Supreme Court 
could not assume, as contended by 
registered elector, that if proposed 
amendment was placed on ballot at 
general election, as intended by re- 
spondents, it might be lost sight of and 
registered elector therefore damaged.— 
Ault _v. Council of City of San Rafael, 
110 P.2d 379. 

Cal.App. To furnish basis ‘for issu- 
ance of writ of mandamus, petitioner 
must show that respondents owe some 
duty to do what petition asks that 
they be required to do.—Mosesian y. 
Parker, 112 P.2d 705. 

Fla. In mandamus proceedin to 
compel playground and recreational 
board of city of Jacksonville to rein- 
state relator as superintendent of recre- 
ation, board must show that resolution 
abolishing position of superintendent 
was adopted in good faith. Sp.Acts 
1923, ¢. 9788; Acts 1935, ec. 16866.— 
arpale v. State ex rel. Mallison, 2 So. 


Pa. One rendering engineering sery- 
ices for borough under contract Fntvoly. 
ing expenditure of over $500. was not 
entitled to writ of mandamus com- 
manding borough to pay him balance 
due therefor, in absence of proof that 
contract was in writing as required by 
statute. 53 P.S. § 13365.—Angelotti v. 
Borough of Rankin, 19 A.2d 398, 341 
Pa. 320. ; 
Tex.Civ.App. On mandamus proceed- 
ines to compel district judge to enter 
judgment on verdict returned by jury 
in death action, Court of Civil Appeals 
was bound to assume that pleadings 
and evidence in death action were suf- 
ficient to authorize submission of spe- 
cial issues and that evidence supported 
jury’s answers thereto.—Texas & N 
R. Co. v. Young, 148 S.W.2d 229. 
Tex.Civ.App. In mandamus suit to 
require city to create an examining and 


a 


In an original mandamus 


> Doe ease 

supervising board of plum 
tiffs, who assumed that che 
inspector of plumbing and 
ing and supervising board of plumbers, 
could not take advantage of any pre- 
sumption in their favor arising from 
fact that such inspector and such board 
had previously been appointed by city 
and. subsequently abolished, — but as- 
sumed the burden of establishing all 
‘facts necessary to show a clear legal 
duty of the city to create such board. 
Vernon’s Ann.Civ.St. arts. 1076-1081.— 
Marr v. Reynolds, 151 S.W.2d 263, er- 
ror dismissed, judgment correct. 

Tex.Civ.App. In. mandamus proceed- 
ing by holder of interest coupons to 
‘compel officers of rural high school 
district to sign and affix corporate seal 
of district to certain bonds prepared 
to refund interest coupons, district, to 
defeat action on ground that order di- 
recting issuance of refunding bonds re- 
sulted from alleged false representa- 
tions of holder’s agent, had burden of 
showing that coupon holder or his 
agent made representations which were 
false, were as to material facts, were 
made with intent and design to induce 
district to refund interest coupons, and 
that such representations were relied 
upon by district.—Simpson y. Williams 
Rural High School Dist., 153 S.W.2d 
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Cal. An applicant for a writ of man- 


date charging that though he passed 
the state bar examination held in 1939 
with a higher grade than 70 per cent., 
the Committee of Bar Examiners ar- 
bitrarily and capriciously reduced the 
grade to below a passing mark, and re- 
fused to certify his name for admission 
to the bar, had the burden of showing 
wherein the determination of the com- 
mittee was incorrect or unfair.—Staley 
v. State Bar of California, 109 P.2d 667. 

Cal.App. In dentist’s proceeding for 
writ of mandate to annul board of den- 
tistry’s suspension for one year of his 
license for advertising in manner con- 
trary to statute, proof that dentist who 
denied “knowledge” of the advertise- 
ment, prepared, placed or even saw the 
advertisement was unnecessary if he 
was conscious or aware of the advertise- 
ment, and such awareness could be 
proved by circumstances. St.1915, p. 
698; St.1937, p. 1249, § 1680(11, 14).— 
Orwitz v. Board of Dental Examiners 
of California, 107 P.2d 407. 


Cal.App. 
damus proceeding against city civil 
service commission established a prima 
facie case of abuse of discretion by 
commission in giving notice of an open 
examination to establish an eligible list 
for a certain position in classified serv- 
ice instead of holding a promotional 
examination, burden was on commission 
of bringing forth any explanation it 
might have by way of defense.—Allen v. 
McKinley, 109 P.2d 429, 


Ill. Where it is found that claim of 

city’s creditors, applying to court for 
relief, is proper debt of city, burden is 
on city to show that it is doing all in 
its power to pay such indebtedness.— 
People ex rel. Gramlich v. City of Pe- 
oria, 29 N.H.2d 539, 374 Ill. 313. 

Il.App. A city, to avoid writ of 
mandamus to compel it to pay a judg- 
ment entered against it on ground 
that moneys available are required to 
enable city to proceed with function of 
essential government, has burden of so 
proving.—People ex rel. Gertz yv. Kelly, 
32 N.H.2d 191, 308 Ill-App. 419. 

Iowa. Where candidate for the office 
of Attorney General died after the 
primary election and prior to the stat- 
utory date for canvassing votes, candi- 
date receiving second highest number 
of votes at primary seeking to compel 
the state canvassing board to certify 
him as candidate for Attorney General 
had burden of establishing that he re- 
ceived highest number of votes which 
was not less than 35 per cent. of all 
votes cast by party and that he was 
nominated on election day and wag en- 
titled to certificate of nomination. 
Code 1939, § 593.—Davies y. Wilson, 
294 N.W. 288. 


Mo.App. In mandamus suit, relator 


/ 


no examin- 


Where petitioners in man- 


“ 


r to D m act. 

] ’s clear legal right to 
performance of such duty.— 
Tel. Cook v. Kelly, 142 S.W. 


1283 et seq=Stracquadanio v. De- 
partment of Health of City of New 
York, 82 N.E.2d 806, 285 N.Y. 93, af- 
firming 20 N.Y¥.S.2d 965, 259 App.Div. 
994, affirming 20 N.Y.S.2d 964, appeal 
Coa 21 N.Y.S.2d 611, 259 App.Div. 


.Tenn. Teachers seeking mandamus 
to compel payment of minimum salaries 
had burden of showing that city of 
Chattanooga operating under its char- 
ter, levied an elementary school tax for 
operating expenses other than for 
grounds, buildings and equipment, so 


that city would-be excepted from Gen- 


eral Educational Act, and special stat- 
ute creating minimum salaries for 
teachers of Chattanooga, would not be 
unconstitutional as special legislation. 
Pub.Acts 1925, c. 115; Priv.Acts 1935, 
ce. 621, as amended by Priv.Acts 1935, 
Ex.Sess., c. 83; Const. art. 1, § 8; art. 
11, § 8.—State ex rel. Smith v. City of 
Chattanooga, 144 S.W.2d 1096. 
_ Lex.Civ.App. In mandamus proceed- 
ing to compel commissioners’ court to 
allow a claim against county based 
upon judgment recovered by _ relators 
against county in condemnation suit, 
relators were bound to prove validity 
of judgment and, in absence of state- 
ment of evidence offered, Court of Civil 
Appeals could not hold that such 
proof was not made.—Paschall y. Ren- 
shaw, 142 S.W.2d 

Wis. Students seeking to compel 
state board of health to allow them 
to take examination in cosmetology had 
burden of showing that school in which 
students obtained training met statu- 
tory standards. S8t.1939, § 159.01 et 
seq.—Moratto v. Harper, 296 N.W. 902, 
237 Wis. 295. 
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Ala. In mandamus proceeding to 
compel jury commission to place names 
of qualified persons on jury roll, the 
court properly excluded offer of proof 
to be made by individual members of 
commission that there were 4,000 qual- 
ified white male residents of county le- 
gally qualified and not exempt although 
only about 1,000 names were placed on 
jury roll and in jury box, and, by in- 
spection of jury roll and jury box with- 
out an order of court authorizing their 
use as evidence. Gen.Acts 1939, p. 90, 
§ 18.—Wilson v. Brown, 1 So.2d 914. 

Iowa. In mandamus proceeding to 
compel trade union to reinstate mem- 
bers suspended on ground that they 
had violated constitution by continuing 
to work after strike had been called, 
files of case in which court had issued 
injunction against the strike were ad- 
missible-——Nissen v. International 


‘Brotherhood of Teamsters, Chauffeurs, 


Stablemen & Helpers of America, 295 N. 
W. 858. 

N.J.Sup. In mandamus proceeding 
to compel township committee to issue 
building permit for erection of gasoline 
service station, statistics relating to 
fire experience of township and three 
adjacent municipalities as to fires at 
gasoline service stations were material. 
—Atlantic Refining Co. v. Township 
Committee of Haddon Tp., 14 A.2d 
786, 125 N.J.L. 202. 

N.Y.App.Div. In proceeding by New 
York City fireman for reinstatement aft- 
er he had been retired, if no triable 
issue is raised by the pleadings and 
accompanying papers, court may ren- 
der such fiual order as the case re- 
quires, otherwise there must be a trial 
of the issues raised by the pleadings, 
and if there is a trial, proof may then 
be adduced to establish that there was 
evidence to sustain the departmental 
order retiring petitioner. Civil Prac- 


; My 


§ 1291, 1292. 


of Communist party, evidence sustained 
finding that Communist party in Ar- 
kansas advocated the overthrow of the 


local, state, or national government, 
and hence by statute its nominees 
were barred from ballot. Acts 1935, 


Ba § 1.—¥Field v. Hall, 143 8.W.2d 


Cal.App. In dentist’s proceeding for 
writ of mandate to annul board of den- 
tistry’s suspension for one year of his 
license, for advertising in manner con- 
trary to statute, proof that dentist who 
denied “knowledge” of the advertise- 
ment, prepared, placed or even saw the 
advertisement was unnecessary if he 
was conscious or aware of the adver- 


'tisement, and such awareness could be 


proved by circumstances. St.1915, p. 
698; St.1937, p. 1249, § 1680(11, 14).— 
Orwitz v. Board of Dental Examiners 
of California, 107 P.2d 407. 

In dentist’s proceeding for writ of 
mandate to annul board of dentistry’s 
suspension for one year of his license 
for advertising in manner contrary to 
statute, where dentist’s knowledge of 
and consent to the improper advertise- 
ment was open to doubt, his denial of 
knowledge and consent did not as a 
matter of law dispel reasonable infer- 
ence from other’ facts proved that he 
had knowledge of and consented to the 
advertisement. St.1915, p. 698; St. 
1937, p. 1249, § 1680(11, 14).—Orwitz v. 
Board of Dental Examiners of Califor- 
nia, 107 P.2d 407. 

In dentist’s proceeding for writ of 
mandate to annul board of dentistry’s 
suspension for one year of his license 
for advertising in manner contrary to 
statute, evidence that dentist who main- 
tained several offices was informed of 
the improper exhibit in one of the 
branch offices, which exhibit continued 
for about a year, and that he visited 
the office several times, justified the 
suspension on ground that he knew of 
and approved the exhibit. St.1915, p. 
698; 8t.1937, p. 1249, § 1680(11, 14).— 
Orwitz v. Board of Dental Examiners 
of California, 107 P:2d 407. 

Cal.App. In action to compel State 
Personnel Board and Unemployment 
Reserves Commission to reinstate pe- 
titioners in positions in the state 
service and to pay petitioners sal- 
aries allegedly due after petitioners, 
who had taken civil service examina- 
tions, were dismissed during probation- 
ary period from position of senior 
interviewer in division of employment 
agencies, department of employment of 
the Unemployment Reserves Commis- 
sion, evidence sustained finding that 
petitioners were dismissed for failure 
to demonstrate merit, efficiency and fit- 
ness. Gen.Laws 1937, Act 1404; §§ 122, 
123.—Broyles v. State Personnel Board, 
108 P.2d 714. 

In action to compel State Personnel 
Board and the Unemployment Reserves 
Commission to reinstate petitioners in 
positions in the state service after pe- 
titioners, who had taken civil service 
examinations, were dismissed during 
probationary period from position of 
senior interviewer in division of em- 
ployment agencies, department of em- 
ployment of the Unemployment Re- 
serves Commission, evidence sustained 
findings adverse to petitioners’ conten- 
tion that notice of rejection was not 
filed within proper time, that no sufli- 
cient reasons for dismissal were given, 
and that action respecting dismissal 
was not taken by proper authorities. 
Gen.Laws 1937, Act 1404, §§ 122, 123. 
—Broyles y. State Personnel Board, 108 
P.2d 714, 


Cal.App. In mandamus proveeding to 
compel civil service board to hold a 
promotional examination to obtain an 
eligible list for position of senior ac- 
count clerk and to terminate proceed- 
ings for an open examination, evidence 
of. existence of classified positions 
known as “intermediate account clerk’ 
and “senior account clerk,’ and as to 


28 N’Y.8.2d. 


_ferior one under city charter provision 


‘respective duties of the positions, es- > 


ah 
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y 
‘tablished a prima facie case that board 
abused its discretion in determining 
that a promotional examination was not 
practicable under city charter provision 
requiring such examinations to fill va- 
cancies where practicable-—Rhodehamel 
v. Civil Service Board of City of Oak- 
land, 109 P.2d 436. ; 
Evidence held to establish that duties | 
of senior account clerk, as related to 
the lower position of intermediate ac- 
count clerk, were such that the superior 
position was promotional from the in- 


requiring civil service board to provide, _ 
where “practicable”, that vacancy shall 
be filled by promotional examination 
from members of next lower rank eS- 
tablished by board.—Rhodehamel vy. 
Civil Service Board of City of Oakland, 5 
109 P.2d 436. in “ 
Cal.App. Evidence held to authorize 
finding that probationary employees (oaks 
seeking writ of mandate to compel re- — 
instatement after wrongful dismissal 
were not guilty of ‘laches’, in view of — 
showing that board of equalization had 
knowledge of employees’ insistence 
upon their rights, and that no preju- — 
dice resulted from delay in view of 
failure to show that other persons — 
were employed to fill their positions— 
Brown v. State Personnel Board, 110 
P.2d 497. type aia 
Cal.App. In mandamus proceeding ray 
to require retirement board to award 
police officer’s widow a pension on 
ground officer’s death from heart dis- 
ease was accelerated by walking re- ~ 
quired by foot patrol duty, evidence 
did not justify denial of relief on — 
ground that death resulted from in- 
toxication.—_Naughton vy. Retirement — 
Board of San Francisco, 110 P.2d 714. 
Cal.App. In proceeding for writ of 
mandate to compel restoration to civil — 
service position as captain in highway © 
patrol, evidence held to warrant finding 
that dismissal of plaintiff was not ef-» 
fected by fraud or bad faith. Pol. 
Code, § 360c(m-0); Vehicle Code, § 
802, St.1935, p. 247; St.1929, p. 252, 
§ 14.—Pacheco vy. Clark, 112 P.2d 67. 
Cal.App. In proceeding for writ of 
mandate, requiring State Director of 
Agriculture to issue produce dealer’s 
and broker’s licenses to petitioner after 
denial of such licenses to her husband | 
because of violations of statute by cor- wie 
porate licensee, in which he owned 
controlling interest, evidence held in- — 
sufficient to support trial court’s find- — 
ing that petitioner was not financially | 
irresponsible nor guilty of bad faith 
in seeking to carry on such business. — 
St.1933, p. 274, as amended; St.1939, 
pp. 2328, 2332, §§ 1263, 1269.—Mose- — 
sian v. Parker, 112 P.2d 705. hay: 
_ Il.App. Hvidence was insufficient to — 
justify denial of writ of mandamus to 
compel city to pay judgment entered ~ 
against it on ground that moneys 
available were required to enable city 
to proceed with function of essential 
government.—People ex rel. Gertz v. f 
Kelly, 32 N..2d 191, 308 Ill.App. 419. 
Il.App. The trial judge, before issu- 
ing writ of mandamus to compel offi- 
cer to perform a duty, must be gatis- 
fied from clear and convincing evidence 
that the plaintiffs are entitled to such 
writ.—Swick v. Bentley, 32 N.H.2d 380. 
308 Ill.App. 451. 


Iowa. In mandamus proceeding by 
holders of drainage bonds issued by 
county for joint drainage district to 
compel county board of supervisors to 
make a new apportionment of drain- 
age taxes and issue additional bonds 
thereon to cover alleged shortages in 
bond fund, where all district funds had 
been intermingled in a consolidated 
account, evidence held not to show a 
diversion of bond funds, and hence re- 
fusal to require board to levy an as- 
sessment to replace, in bond fund, 
amounts allegedly paid therefrom for ia 
repairs and other general expenses of 
district was proper. Code Supp.1913, on 
§§ 1981-al to 1981-a60, 1989-a27; Code 5 
1939, §§ 7505, 7509, 7589, 7590, 7714.29 
et seq.—Hartz v. Truckenmiller, 293 
N.W. 568. 

Iowa. In mandamus proceeding to 
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compel trade union to reinstate sus- 
> pended members, evidence established 
a+ that the suspension of members was 
not justified on ground that inembers 
had violated the constitution of union 
by continuing to work after a strike 
had been called.—Nissen v. Internation- 
- al Brotherhood of Teamsters, Chauf- 
feurs, Stablemen & Helpers of Ameri- 
ca, 295 N.W. : 

In mandamus proceeding by members 
suspended from trade union on ground 
that they had violated constitution pro- 
hibiting members from working during 
strike, where it appeared that the sus- 

pended members had worked only aft- 
er court had issued an injunction 
against the strike but defendant union 

and officers contended that the injunc- 

__. tion order was void, record established 

_ that the strike was called wrongfully 
‘and contrary to the provisions of the 
constitution and by-laws and rules of 
the union and justified order enjoin- 
ing the strike.—Nissen vy. International 
Brotherhood of Teamsters, Chauffeurs, 

 Stablemen & Helpers of America, 295 

7 N-W. 858. 
Mass. In mandamus proceeding to 

compel city fire commissioner to rec- 

’ ognize petitioner as chief of city fire 

- department, evidence sustained court’s 

_ finding that fire commissioner did not 

act with malice, bad faith, and with- 

out just cause in abolishing the of- 
fice of chief of the fire department of 
 eity of Malden, so as to establish that 

- guch abolition of office was merely a 

_ pretext to cover up real objective of 

- discharging fire chief. G.L.(Ter.Hd.) c 

Pa 3,§ 58.—Dooling y. Fire Com’r of Mal- 

-, den, 34 N.H.2d 635, 309 Mass. 156. 

Mo. In mandamus proceeding to com- 
pel issuance of a license to a corpora- 
tion as a distributor of motor fuels, 
evidence sustained finding that corpo- 
ration was not formed for purpose of 
evading laws prohibiting issuance of 

a license to any one who is delinquent 

in payment of taxes, where another 

company in which principal stockhold- 
er had theretofore been interested had 
been delinquent in its taxes owing to 
financial difficulties and not as result 

of fraud. Mo.St.Ann. § 7820, p. 5258. 

q Sampson Distributing Co. v. Cherry, 

1438 S.W.2d 307. 

N.Y. In proceeding 


in nature of 


ers within the classified civil service, 
evidence did not show delay by com- 
mission so unreasonable as to justify 
order made requiring commission to 
- do every act which would effectually 
place positions of petitioners in classi- 
- fied civil service. Civil Practice Act, § 
1283 et seq.; Const. art. 5,:§ 1 et seq. 
“Madden vy. Reavy, 31 N.B.2d 756, 284 
N.Y. 418, reversing 21 N.Y.S.2d 382, 
260 App.Div. 355. 
N.Y.Sup. In proceeding by customer 
to compel gas company to furnish him 
gas, evidence that customer was _ re- 
sponsible for meter tampering, and that 
customer as result of meter tampering 
‘consumed unmetered gas for which he 
refused to pay, warranted gas company 
in refusing to restore service. Trans- 
portation Corporations Law, § 12.— 
Rocha vy. Consolidated Edison Co. of 
New York, 22 N.Y.S.2d 157. 
N.Y.Sup. In mandamus proceeding 
by suspended civil service employee for 
reinstatement as architectural drafts- 
man in department of hospitals, evi- 
dence justified refusal of city to pay 
salary of employee from date of ap- 
plication for reinstatement until date of 
his acceptance of position in depart- 
ment of sanitation on ground that W. 
P, A. workers employed by city during 
; _ period of suspension were engaged in 
4 work which would not normally have 
been undertaken, and that the work 
performed in department of hospitals 
was “made work” for which city would 
not have authorized payment out of its 
own funds. Civil Service Law, §§ 31, 
31-b; Laws 1934, ¢c. 178.—Liebowitz v. 
et ahaa 23 N.Y.S.2d 76, 175 Mise. 
N.Y.Sup. In proceeding for rein- 
statement of expelled trade union mem- 
ber, evidence supported charge that 
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MANDAMUS: — 


member received compensation less 


than that fixed by agreement between 


union and employer, and established 


that member was given fair trial by 
union executive committee, as against 
contentions that committee was not 
properly constituted, and that com- 
plaining witness was permitted to par- 
ticipate in its deliberations and voting. 
—Harmon y. Matthews, 27 N.Y.S.2d 
656 2 


Ohio. In action in mandamus by for- 
mer police officer who had_ been in- 
jured in the line of duty, and who had 
been removed from the’ pay roll of city, 
to compel trustees of Police Relief 
Fund of city to restore his name to 
Police Relief Fund rolls and the treas- 
urer of the city to issue a proper pay 
order, evidence sustained judgment for 
the former police officer.—State ex rel. 
Kobelt v. Baker, 29 N.E.2d 960, 137 
Ohio St. 337. : ; 

OkLCr.App. In original proceeding 
for a peremptory writ of mandamus to 
require disqualification of district 
judge in two criminal prosecutions, 
record and evidence required disqual- 
ification of district judge—Marrs v. 
Hoel, 106 P.2d 846, 

Tenn. In mandamus action by Chat- 
tanooga teachers to compel payment of 
minimum salaries, evidence held not to 
show that city operating under its 
charter levied an elementary school tax 
for operating expenses other than for 
grounds, buildings and equipment, and 
hence city was not excepted from Gen- 
eral Educational Act and statute fixing 
minimum salaries for teachers of Chat- 
tanooga was unconstitutional as ‘‘spe- 
cial legislation.” Pub.Acts 1925, c. 115; 
Priv.Acts 1935, ¢. 621, as amended by 
Priv.Acts 1935, Ex.Sess., c. 83; Const. 
art. 1, § 8; art. 11, § 8.—State ex rel. 
Smith v. City of Chattanooga, 144 S.W. 
2d 1096. 

Tex.Civ.App. Mandamus will not is- 
sue if the right thereto is doubtful or 
contingent upon further acts of relator 
or others, nor will it be awarded if 
there is any substantial defect in proof 
of relator’s right, regardless of willing- 
ness that may be manifested by the of- 
ficer, and this is particularly true 
where the interests of a third person 
are involved.—English v. Treaccar, 153 
S.W.2d 539. 
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Cal.App. A determination of ques- 
tion involved on proceeding in manda- 
mus to compel superior court to dis- 
miss a condemnation proceeding pend- 
ing therein for failure to bring it to 
trial within five years after filing of 
complaint could not ignore principles 
of law and equity as they bore upon 
actions of parties. Code Civ.Proc. § 
583.—Bayle-Lacoste & Co. y. Superior 
port of Alameda County, 116 P.2d 


Pa.Com.Pl. Where in mandamus the 
relator’s rights depend upon disputed 
facts, the facts must be found in re- 
lator’s favor, by a jury, before the 
writ will issue, but where the question 
is one of law, it is for the determination 
of the Court.—Philadelphia Real Estate 
Iny. Corporation y. Frazier, 29 Del. 460. 
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Cal.App. In mandamus proceeding to 
compel city police and firemen’s pen- 
sion board to pay pension to disabled 
fireman, whether part of petitioner’s 
disability arising ‘from injuries re- 
ceived in performance of his duties, as 
found by Industrial Accident Commis- 
sion, which awarded him compensation 
for permanent partial disability, was 
sufficient to necessitate his retirement 
from active service, as required to en- 
title him to pension under city ordi- 
nance,-was a “question of fact” to be 
determined before payment of pension 
could be ordered.—Badger vy. Homan, 
L395 P20 925. 

Ga. In suit against city and its offi- 
cers for a mandamus absolute to com- 
pel officers to levy a tax to pay alleged 
indebtedness to plaintiff, represented by 
invalid notes, on theory that the city 
was liable for the value of goods fur- 
nished by plaintiff to city and used by 
city for a beneficial purpose, notes con- 
stituted no evidence of value of benefit 


notes, and the court 


-of hearing, 


ferent 


bigs eae 2h ae AVS a et : 
received by city after executi 
roperly g 
a nonsuit.—Wallace & Tiernan ~ 
Williams, 14 S.H.2d 747, 
Kan. In original procee I 
Supreme Court, such as a mandamus 


proceeding, the findings of fact made 


by a commissioner are advisory only — 


and do not have the finality which is 


dings in the 


accorded to the findings of a trial court — 


when on appeal its judgment is_ re- 
viewed in the Supreme Court.—Graham 
v. Board of Education of City of To- 
peka, 114 P.2d 818, 153 Kan. 840. 
N.M. In mandamus proceeding to 
compel levy of tax to pay judgment, 
testimony of county treasurer to show 
that such levy would cause the county 
budget for current expenses to exceed 
the statutory limitation was properly 
stricken as mere expression of “opin- 
ion’, where budget for the year in- 
volved had not been approved at time 
and there was no certainty 
that the levy might reach the statutory 
limitation, since expenditures for dif- 
items might vary. Comp.St. 
1929, §§ 33-4241 et seq., 33-5601.—State 
ex rel. Martin y. Harris, 115 P.2d 80. 


45 N.M. 335. : 
Pa. In mandamus proceedings to 
compel a domestic corporation to 


transfer shares of stock to plaintiff on 
books of corporation, the only ques- 
tion was whether plaintiff had a clear, 
legal right to transfer of. certificate 
and whether. corporate officers had 
breached a clear, legal duty to transfer 
stock, and hence directed verdict for 
defendants was proper where there 
was sufficient evidence to show that 
a substantial and material dispute ex- 
isted as to right of transfer. 15 P.S. 
§ 301 et seq.—Leff v. N. Kaufman’s, 
Ine., 20 A.2d 786, 342 Pa. 342. ; 

Pa.Com.Pl. Where petition was filed 
for a writ of mandamus in the alterna- 
tive form and the return to the writ 
was duly traversed, the Court could 
not render a decision of the matter in 
the absence of an agreement in writing 
between the parties dispensing with 
trial by jury, as required by the Act 
22 April, 1874, P.L. 109, 12 P.S. § 688 
et seq.—Hampton v. City of Reading, 
33 Berks 17. 
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Ga. In ‘action for writ of mandamus 
to compel sheriff to accept tenant’s 
counter affidavit to a distress warrant, 
petition alleging that distress warrant 
was sued out against tenant, that levy 
was made on certain personalty, that 
levying officer had turned the personal- 
ty over to a claimant who had filed a 
claim bond, and that tenant tendered 
a proper counter affidavit denying that 
sum distrained for was due, but that 
sheriff refused to accept and file the 
counter affidavit on ground that no con- 
demnation money bond accompanied the 
counter affidavit, was not subject to 
dismissal under rule that for a party 
to enforce a private right by mandamus 
he must show ‘pecuniary loss which 
cannot be compensated in damages’’.— 
Sys Oil Co. v. Aldredge, 15 S.B.2da 
In action against sheriff for writ of 
mandamus to compel sheriff to accept 
tenant’s counter affidavit to a distress 
warrant, petition was not subject to dis- 
missal because the landlord was not 
made a party thereto.—Speed Oil Co. 
v. Aldredge, 15 8.H.2d 214. 

Iowa. Only pleadable facts properly 
pleaded are admitted by a motion to 
dismiss the petition in mandamus pro- 
ee v. Green, 294 N.W. 


La. Where prayer of lessor under 
mineral leases was only for issuance of 
writ. of mandamus directing payment 
of certain sums under leases, and lessor 
was not entitled to summary process 
under statute authorizing mandamus to 
compel payment of rentals, royalties, 
or other sums due under mineral lease 
because lessor’s demands were not lim- 
ited to amounts definitely: fixed in 
leases, lessor’s suit was properly dis- 
missed as against contention that he 
should have been granted right of trial 
by ordinary process. Act No. 64 of 
1934, §§ 1-4.—State ex rel. Brown. v. 


ee 


~ to enforce 


ss eee, 


§ 
_ $.2d 306, 176 Misc. 682. 


or town, was not performed. 
Hd.) ce. 54, § 1385, as amended.—Fitz- 
patrick v. Pope, 30 N.H.2d 681, 307 
Mass. 611. 

Mich. The circuit judge’s denial of 
reinstatement of mandamus proceeding 
$ engineers’ claim against 
county, which proceeding had been dis- 
missed for lack of progress for one 
year, was not an abuse of discretion 
notwithstanding that claim had become 
barred by statute of limitations, where 
engineers’ oral agreement with assistant 
prosecuting attorney to hold mandamus 
proceeding in abeyance until disposition 
of another case was not stipulated in 
writing as» required by court 
Comp.Laws 1929, § 14253; Michigan 
Court Rules, rule 11.—Hoad vy. Spier, 
299 N.W. 146, 298 Mich. 462. 

N.Y.App.Div. In proceeding to com- 
pel municipal -civil service commission 
to hold open competitive examination 
for positions of laundry bath attend- 
ants of certain grade in city depart- 
ment of education, where petitioners, 
employed temporarily in such positions, 
contended that resort to city-wide pro- 
motion examination by commission was 
illegal because law required promo- 
tions from within department and that 
commission was trying to prevent pe- 
titioners from taking examination, 


while commission claimed it was im- 


practicable to hold promotion examina- 
tion within department because of lack 
of eligibles therein, there was triable 


_ fact issue, and court erred in granting 


motion to dismiss petition. Civil Prac- 
tice Act, § 1295: Civil Service Law, § 
16.—Krapp v. Kern, 24 N.Y.S.2d 1, 260 
App.Diy. 778. 

N.Y.Sup. A motion to dismiss peti- 
tion for review of labor union officers’ 
acts, reinstatement of ‘expelled union 
member, and fixing of damages for his 
wrongful expulsion is equivalent of 
“demurrer”, and court must take all 
allegations of petition as true in pass- 
ing on motion. Civil Practice Act, §§ 
1283 et seq., 1293.—Petri v. Ruehl, 22 
N.Y.S.2d 549. p 


N.Y.Sup. Where applicant alleged to 
be a stockholder, director, and officer 
of a corporation and desiring to inspect 
corporate books and records merely 
presented and obtained an order to 
show cause thereon, and did not pre- 
sent a petition in accordance with stat- 
ute, the failure to follow statutory pro- 
cedure required dismissal of the ap- 
plication, and was not a mere irregu- 
larity subject to correction under stat- 
ute. Civil Practice Act, §§ 1283 et seq., 
1288, 1294.—Levine v. Lending, 26 N 
Y.S.2d 775, 176 Misc. 462. 


N.Y.Sup. The allegations of a peti- 
tion seeking review of action by county 
board of supervisors, refusing to ap- 
point recommended person to board of 
elections, and for an order directing 
board to make such appointment must 
be accepted as true for purposes of 
motion to dismiss the petition for fail- 
ure to'state facts sufficient to entitle pe- 
titioner to relief. Civil Practice Act, § 
1283 et seq., and § 1293; Blection Law, 

31.—In re Thomas y. Wells, 28 N.Y. 


Ohio. Where demurrers to _ first 
amended petition for writ of mandamus 
were sustained, motion to strike sec- 
ond amended petition was granted, and 
leave to file third amended petition was 
denied after consideration thereof, the 
court sua sponte would dismiss the pro- 
ceeding at eost of relator.—State ex 
rel. Foster v. Miller, 30 N.H.2d 992 
137 Ohio St. 503, dismissing cause 25 
N.E.2d 686, 136 Ohio St. 295. 

Ohio, In mandamus action to com- 
pel county auditor to assess and treas- 
urer to collect personal property taxes, 


42 C.J.ANNO.—221 
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” 


ex rel. Houghton y. Pethtel, 32 N.H. 
2d 411, 138 Ohio St. 20. 

R.I. Where petition for mandamus 
to compel town council to order a new 
election for membership on town school 
committee because of alleged tie vote 
existing between relator and another 
candidate for office was made depend- 
ent upon relator’s petition for a writ 
of certiorari to quash certain part of 
town council’s records relating to their 
purported election of another candidate 
to school committee, and Supreme Court 
decided relator’s petition for certiorari 
adversely to his contention in regard 
to existence in fact and law of a tie 
election, petition for mandamus was 
dismissed.—_Jackvony ex rel. McGuill v. 
Reynolds, 17 A.2d 864. 


Tex.Civ.App. Where city of Houston 
was not made a party to mandamus 
suit to require the holding of a new 
election for selection of chairman and 
members of Democratic Executive Com- 
mittee of the city by ballot prepared 
and printed in accordance with char- 


ter and ordinances of the city and the’ 


city charter required city to bear ex- 
pense of all primary elections held for 
purpose of nominating candidates ‘of 
political parties for city offices, bill 
disclosed that there was no “‘justici- 
able controversy’ because mandamus if 
issued would be_ frivolous, since it 
would be impossible for the defend- 
ants to do what would be required of 


them, and the cause was subject to 
dismissal as ‘moot’’.—Antoine y. An- 
drews, 150° S.W.2d 293. 


Wash. A judgment dismissing man- 
damus proceeding to compel reinstate- 
ment of discharged grader operator, 
wherein relator, a World War veteran, 
contended that his discharge violated 
soldier preference statute, was affirmed. 
Rem. Rev.Stat. §§ 10753, 10754.—State 
ex rel. Breslin y. Todd, 113 P.2d 315. 
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Ala. Under the codal ‘provision em- 
powering court appointing receiver to 
remove him at pleasure, Supreme Court 
will not stop to inquire what effect a 
eapricious and arbitrary exercise of 
power would have, or the exercise of it 
jin bad faith, or how or whether such 
a claim could be reviewed, where no 
such claim was made as respects par- 
ticular order on review. Code 1923, 
TAS kta Phe as v. Farish, 1 So.2d 


Cal.App. Where disabled city fireman 
applied to city police and firemen’s pen- 
sion board for pension under section of 
eity ordinance providing that any fire 


department member, desiring to be re- 


tired on pension because of disability, 
shall file verified petition, setting forth 
eertain facts, with such board, appli- 
cant’s contention that such section ap- 
plies only to disabled members apply- 
ing for retirement and is inapplicable in 
his case because it was board’s duty 
under another’ section of ordinance to 
order payment of pension to him when 
he became disabled, without applica- 
tion therefor, need not be considered in 
mandamus proceeding to compel board 
to pay pension to applicant.—Badger 
v. Homan, 113 P.2d 925. 

Del.Super. In mandamus proceeding 
to enforce stockholder’s right to inspect 
stock ledger and take copy of names 
of other stockholders for purpose of 
communicating with them and giving 
them a summary of allegations con- 
tained in pleadings in pending deriva- 
tive equity action against corporation, 
it is not function of court to pass on 
merits of dispute. _Rev.Code 1935, § 
2061.—State ex rel. Foster vy. Standard 
Oil Co. of Kansas, 18 A.2d 235. 

The question whether a stockholder, 
as complainant in derivative equity ac- 
tion, sought improperly to limit parti- 


amended. 


cipation in the litigation by ott 
stockholders was a question for cha 
cery court to determine.in that suit 
and superior court would not determine 
the question in stockholder’s mandam 
proceeding to enforce statutory right 
to inspect stock ledger for purpose 
obtaining names of other stockholders 
and communicating with them to as- 


that they assume a pro rata share of 
the expense. Rev.Code 1935, § 2061— 
State ex rel. Foster v. Standard Oil 
Co. of Kansas, 18 A.2d 235. mI gey 
Il. App. On application for a ~ 
of mandamus, courts inquire wheth ye 
the writ will operate impartially, cre- 
ate confusion and disorder, and Wheth- 
er it will or will not promote substan- 
tial justice—People ex rel. Bradford 
Nat. Bank of Greenville y. School D: 
rectors of Dist. No. 62, Franklin Coun. 
ty, 32 N.E.2d 1008, 309 TlLApp. 242. 
La. The general rule that on appli- — 
cation for writs of certiorari, manda- 
mus and prohibition, by one adju a 
guilty of contempt, only questions tha 
can be inquired into by the Supreme — 
Court are the regularity of the p 
ceedings and the jurisdiction of | 
trial court, is inapplicable to a_ cai 
involving custody of children. C 
1921, art. 7, § 10.—Hattier v. Martin 
1 So.2d 51,.197 La. 121. Pa 
La.App. Where only candidate ! 
office of member of school board whose 
name appeared on ballots died on da 
prior to, election, and person who | a 
not file with clerk of court statement — 
containing correct name_ and consent 
to be voted for for the office sought by 
mandamus to compel board of sup 
visors to declare such person ele 
because hér name was written in, the 
appellate court on Coker nares that es 
such person was not elected to the 
office would not determine whether ; 
election was ‘a. complete nullity and is 
whether Governor would be authorized A 


. ct. 

onst.1921, art BEN 
§§ 10, 15, as amended.—State ex rel. 
Glorioso v. Board of Sup’rs of BHlec 
ee for Parish of Jefferson, 198 So. 


Mich. In mandamus 


roceeding by 
or 


from its withholding application, plai 
tiff was not concerned with questio: 
whether city made timely withholdi 
application, contemplated acquisition 0: 
land for public use, was requested - 
withhold them by former owner, — 


city and state land office board only. 
Pub.Acts 1937, No. 155, as amended 
by Pub.Acts 1939, No. 244.—James A, 
Welch Co. v. State Land Office Board, 
294 N.W. 377, 295 Mich. 85. y cra 

hak 


Mich, In mandamus proceedings to 
compel Auditor General to accept mor- _ 
ey tendered him by mortgagee in pay- 
ment of delinquent taxes for which 
mortgaged property had been sold to 
the state, Supreme Court would not — 
consider question of whether fee own- 
ers of mortgaged property were guilty 
of fraud in neglecting to pay delin- — 
quent taxes for a certain year, where 
fee owners were not parties to proceed- 
ings.—Prince v. Auditor -General of 
Michigan, 297 N.W. 223, 297 Mich. 157. 

Mo. Where relatrix did not, in Court 
of Appeals or in Supreme Court, ask 
leave to amend alternative writ by strik- 
ing out allegations, Supreme Court 
would not be justified in amending 
the writ of its own motion, and hence es 
could not consider question not raised pee 
by the original alternative writ. Mo. a 
St.Ann. § 835, p. 1106.—State ex rel. “ij 
Smith v. Hull, 152 S.W.2d 106, trans- 2 
ferred 147 S.W.2d 214. , 
_ Mo.App. In mandamus _ proceeding 
it was the duty of the Court of Ap- 
peals, regardless of the merits of mat- 
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ters pleaded, to examine into and to 
ascertain as ke ae Juri geen ae erent 
the prayer of the_petition.—state 
rel. Le Shure v. O’Hern, 149 S.W.2d 
914, 

Mont. Whether an eligible list was 
required to be established under stat- 
ute giving city council exclusive power 
to determine and limit number of police 
officers and to divide police membership 
into two lists, one an eligible list, 
could not be determined in mandamus 
proceeding to compel mayor to transmit 
relator’s application for position as pa- 
trolman in police force to police com- 
mission, where city council was not a 
party to the _ proceeding. Rey.Codes 
1935, §§ 5097, 5101.—State ex rel, Mont- 
gomery v. Mayor of City of Anaconda, 

(114 P.2d 1046. 
- N.H. Where no stenographer was 
present at hearing before State Ballot 
Law Commission on question of cer- 
tain persons’ rights to have their names 
printed on official election ballot under 
certain party designation, and record 
_ in their proceedings for writs of cer- 

tiorari and mandamus to review com- 
-mission’s action in denying such rights 
contains no transcript of evidence, ei- 
ther verbatim or summarized, their 
contention that evidence was insuffi- 
cient to sustain commission’s finding 
of fraud in obtaining signatures to 
their nomination papers presents no 
- question of law to.Supreme Court. 
_ PubMaws 1926, c. 315, § 2.—Nelson vy. 

.. Morse, 16 A.2d 61. 

 -N.M. In mandamus to compel county 
to levy tax to pay judgment, court may 
look behind such judgment to show that 
it represents or rests upon items for 

he --eurrent expense which violated statutes 

limiting indebtedness, but there is no 
- ‘occasion to go behind the judgment 
where it sufficiently and affirmatively 
appears that the judgment rests on tort. 
Comp.St.1929, §§ 33-4241 et seq., 33- 
5601.—State ex rel. Martin v, Harris, 
' 115 P.2d 80, 45 N.M. 335. 


“N.Y. The nature of a grievance and 
‘relief which may be granted under 
_. statute relating to a proceeding against 
a body or officer indicates the ques- 
_. tions, whether of law or fact, which 
must be determined before relief may 
A at be granted or denied, and statute pre- 
_- -seribes the procedure to be followed. 
yf - Civil Practiee Act, § 1283 et seq., and 
»~ . §§ 1295, 1296.—Newbrand v. City -of 
aioe woukers.33 N.W.2d 75, 285 N.Y. 164, 
J  ' modifying 21 N.Y.S.2d 70, 259 App. 
Div. 1089, motion denied 31 N.E.2d 
(204, 284 N.Y. 737. \- 
Under provisions of Civil 
Act relating to proceeding against a 
~ body or officer, the same grievances 
may be brought before the court for re- 
dress as before enactment of such pro- 
vision, and the same relief may be 
~~ granted and in general the questions 
of law and fact which the court must 
_ determine remain the same, and only 
_ hampering restrictions and _ technicali- 
ties have been removed. Civil Practice 
Act, § 1283 et seq.—Newbrand vy. City 


“ 
Sy 
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of Yonkers, 33/N.H.2d 75, 285 N.Y. 164, 
modifying 21 N.Y.S.2d 70, 259 App. 
Div. 1089, motion denied 31 N.E.2d 


204, 284 N.Y. 737. 


»! { N.Y.App.Div. In mandamus proceed- 
Rea, ing to require county board of super- 
visors and county treasurer to audit 
and pay claims of salaried officers ou 
Attorney General’s staff for services 
-and disbursements in investigation, 
wherein district attorney in county was 
superseded, and prosecution of indict- 
ments procured in course thereof, ex- 
amination should be limited to ques- 

- tions whether claimants devoted time 
claimed by them to duties of investiga- 
tion and prosecutions and whether dis- 
bursements were made in connection 
with performance of such duties, and 
inquiry should not concern itself with 
details of duties and manner of per- 
formance thereof or which individuals 
necessitated trips or disbursements in 
connection therewith, so that identity 

of informants or suspects may not be 
disclosed contrary to public interest.— 


; Lehman y. Board of Sup’rs of Orange 
: County, 27 N.Y¥.8.2d 805, 262 App.Div. 
be 174. 
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N.Y.Sup. The reasonableness of tar- 
iffs filed by telephone company pursu- 
ant to order of Public Service Com- 
mission, which stated rates that hotels 
might charge their guests for tele- 
phone service and constituted hotels 
agents of the telephone company in 
rendering such service, was a ques- 
tion within jurisdiction of commis- 
sion, and could not be attacked in 
proceeding in nature of mandamus to 
require the telephone company to sus- 
pend service of noncomplying hotels 
and injunction restraining the ‘tele- 
phone company from furnishing serv- 
ice to such hotels. Public Service 
Law, § 103.—People ex rel. Public 
Service Commission of New York (State 
Division, Department of Public Serv- 
ice) v.; New York Telephone Co., 
N.Y.S.2d 405, 174 Mise. 517. gay 

A’ question of law involving juris- 
diction of Public Service Commission 
to make a rule or tariff fixing rates 


“7 


hotels |might charge guests for tele- 


phone service was open for judicial de- 
termination, and the question might be 
raised in resistance to enforcement in 
a proceeding by the commission in the 
nature of mandamus. Publie Service 
Law, § 103.—People ex rel. Public 
Service Commission of New York 
(State Division, Department of Pub- 
lic Service) v. New York Telephone 
Co,, .21 N.Y.S.2d 405, 174. Mise. 517. 
Ohio. In determining whether writ 
of mandamus shall issue, the court may 
consider the applicant’s rights, the in- 
terests of third persons, the importance 
or unimportance of the case, and the 
applicant’s conduct.—State ex rel. Ap- 
Re Bagh cate, 81 N.H.2d 841, 137 Ohio 


Pa. On presentation of a petition for 
a writ of mandamus, court has duty to 
examine independently the record of a 
hearing before the Civil Service Com- 
mission to determine whether the head 
of a department has acted according to 
law in discharging an employee, and if 
there is admissible evidence, the weight 
of which the court is without authority 
to consider, to move the deliberative 
powers of the commission, without 
manifestly abusing its discretion, 
sustaining or reversing the action of 
the head of a department, then petition 
for mandamus should be refused, and if 
not, it should be granted, 53 P.S. § 
9361 et seq.—Raffel v. City of Pitts- 
burgh, 16 A.2d 392. 


Pa. In mandamus proceedings by 
patrolmen, civil service employees, to 
compel reinstatement following dis- 


missals on recommendation of trial 
court of Bureau of Police, trial judge’s 
ruling that hearsay evidence before trial 
court of Bureau of Police was not suf- 
ficient to establish just cause for the 
patrolmen’s. dismissals was improper, 
since in the mandamus proceedings the 
court had no authority to weigh ad- 
missible evidence and hold that the ad- 
ministrative body was not warranted 
in arriving at its decision. 53 P.S. §§ 
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8458-8460, 9361 et seq.—Slessinger vy. 


Fairley, 16 A.2d 710, 840 Pa. 273. 

In mandamus proceedings to compel 
reinstatement of dismissed patrolmen, 
civil service employees, court had no 
authority to weigh admissible testimo- 
ny and hold that administrative body 
was not warranted in arriving at its 
decision. 53 P.S. §§ 8458-8460, 9361 
et seq.—Slessinger y. Fairley, 16 A.2d 
710, 340 Pa. 273. 

Pa. The issue of title to stock could 
not be decided in mandamus proceed- 
ings against a corporation and its see- 
retary to compel corporation to trans- 
fer stock to plaintiff on books of cor- 
poration, especially where registered 
owner of stock was not a party to pro- 
ceedings.—Leff v. N. Kaufman’s, Ine., 
20 A.2d 786, 342 Pa. 342. 
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Mass. An auditor’s findings that op- 
eration of bowling alley in business 
district of town would have some det- 
rimental effect because of noise only on 
immediately nearby residential prop- 
erty, that such noise would lower only 
fair rental value of such property, that 
it was impossible to determine volume 
of noise and extent to which it would 


a veh reget we 
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disturb nearby residents, t ywling 
alley is place of diversion or amuse- 
ment, and that those 


or undesirable persons who will create 
disturbances, were insufficient to sup- 
port conclusion that operation of 
bowling alley would be injurious to 
health, safety, convenience, morals, or 


‘welfare of owners of such property in 


violation of town zoning by-law.— 
Tranfaglia vy. Building Commissioner 
of Winchester, 28 N.H.2d 537. 
§ 692 
Mass. Where demurrer is sustained 
in mandamus proceeding, simple entry 
of “petition dismissed” is in accordance 


with prevailing practice—Amory V. . 


Kelley, 34 N.H.2d 507, 309 Mass. 162. 

A “judgment for respondents’ en- 
tered by superior court after Supreme 
Judicial Court sustained demurrer in 
mandamus proceeding had same mean- 
ing as “petition dismissed’, and such 
judgment could not be amended by 
adding the words “petition dismissed 
without prejudice to the bringing of 


‘other proceedings not inconsistent with 


the opinion of the Supreme Judicial 
Court’, where there was nothing to 
suggest that original entry was not 
that which was intended or that judge 
set out to correct a clerical error in 
original entry without changing legal 
meaning of that which was first in- 
tended, and amendment, if it had any 
effect, had the effect of changing in 
some manner the legal consequences of 
judgment as first entered and not of 
correcting a mistake in the form of 
the entry. Amory v. Kelley, 34 N.E.2d 
507, 309 Mass. 162. 4 


Mass. Mandamus would not issue to 


compel town selectmen, as local licens-. ‘ 
ing authority, to grant petitioner a li- | 


cense for storage and sale of gasoline 
on his premises, where selectmen had 
acted on petitioner’s application and 
denied it as against public interest, 
and there was no finding that select- 
men had acted in bad faith. G.L.(Ter. 
Ed.) c. 148, § 13, as amended by St. 


1939, e. 333—Scudder v. Board of Se-- 


lectmen of Sandwich, 34 N.H.2d 708, 
309 Mass. 373. 

N.Y.App.Div. In proceeding to com- 
pel reinstatement of New York City 
fireman whom Medical Board had re- 


ported totally and permanently dis- ~ 


qualified to perform “his duties’ be- 
fore end of 10 years’ service and whom 
the Fire Commissioner had ordered re- 
tired on one-third pay, final order 
directing reinstatement, 
petition, as member at former salary 
and assignment to light duties was 
error, since final order should be made 
only after determination of whether 
disability was caused or induced by 
actual performance of duties of posi- 
tion. Administrative Code, § B19-5.0, 
subd. a, pars. 1, 3-5; Civil Practice 
Act, § 1283 et seq.—Maresca v. McHlli- 
gott, 28 N.Y.S.2d 280, 262 App.Div. 179. 

In proceeding by New York City 
fireman for reinstatement after he had 
been retired, if no triable issue is 
raised by the pleadings and accompany- 
ing papers, court may render such final 
order as the case requires, otherwise 
there must be a trial of the issues raised 
by the pleadings, and if there is a trial, 
proof may then be adduced to establish 
that there was evidence to sustain the 
departmental order retiring petitioner. 
Civil Practice Act, § 1283 et seq., §§ 
1291, 1292.—Maresca vy. MecBlligott, 28 
N.Y.S.2d 280, 262 App.Div. 179. 

Pa. Under statute, judgment in man- 
damus proceedings may be entered only 


for or against relator and defendants | 


against whom writ was issued, although 
costs and damages may be assessed 
against an intervenor. 12 P.S. § 1916.— 
Leff v. N. Kaufman’s, Ine., 20 A.2d 786. 
342 Pa. 342, 

Tex.Civ.App. Plaintiff, seeking a 
permit for retail business stores in a 
residential district, held not to have 
established that there were no issuable 
facts, or that as matter of law there 
was no basis for the exercise of gov- 
ernmental functions by the board of 
adjustments. in denying the permit, 


at bo ling — 
‘congregated 
therein are not necessarily disorderly 


on fireman’s ~ 


L 
By 
vey 


‘'y’s verd ; 
authorities was un- 


_ of the ci 


reasonable or arbitrary could not. jus- 


. 


2B the trial court’s judgment direct- 
ing the issuance of a permit.—City of 
University Park v. Hoblitzelle, 150 S. 
W.2d 169, error dismissed, judgment 
correct. 

_ Tex.Civ.App. Where only general 
denial was pleaded in answer to peti- 
tion for writ of mandamus, the judg- 
ment granting the writ must stand or 
fall accordingly as such judgment may 
or may not be supported by the facts 
alleged in the petition taken to be 
true, and hence the only errors, if any 
involved, must be of a fundamental 
nature.—Marr v. Reynolds, 151 S.W.2d 
263, error dismissed, judgment correct. 
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Cal.App. In mandamus proceeding to 
require Civil Service Commission of 
City and County of San Francisco to 
certify the name of person. standing 
highest on current list of eligibles for 
a permanent position, judgment reliev- 
ing such person of the necessity of 
passing a probationary period in the 


‘position was error as contrary to char- 


ter providing that any appointment to 
a permanent position shall be on pro- 
bation for a period of six months.— 
Ballf v. Civil Service Commission of 
City and County of San Francisco, 110 
P.2d 478. 

In mandamus proceeding to require 
Civil Service Commission of City and 
County of San Francisco to certify the 
name of the person standing highest on 
current list of eligibles for a permanent 
position, date of seniority should be 
fixed as of the date such person was 
entitled to have his name certified.— 
Ballf v. Civil Service Commission of 
City and County of San Francisco, 110 
P.2d 478. 

In mandamus proceeding to require 
Civil Service Commission of City and 
County of San Francisco to certify the 
mame of person standing highest on 
current list of eligibles for position 
with board of supervisors, judgment 
properly contained provision that such 
person be granted a leave of absence 
without pay from position he was then 
occupying in recorder’s office while 
serving probationary period in new 
position.—Ballf y.. Civil Service Com- 
mission of City and County of §an 
Francisco, 110 P.2d 478. 

Fla. Where pleadings, in manddmus 
proceeding to compel tax assessor to 
enter upon tax roll certain assessments 
against property owner’s property, did 
not show that owner was entitled to 
have property exempted from taxation 
under constitutional provision exempt- 
ing from taxation property held and 
used exclusively for religious, scientific, 
municipal, educational, literary, or 
charitable purposes, and owner was 
not a party to proceeding, relator was 
entitled to judgment requiring assessor 
to enter assessment on tax books, un- 
less owner showed to assessor that 
property was exempt from taxation un- 
der constitution. Const. art. 16, § 16. 
—State ex rel. Burbridge v. St. John, 
197 So. 549, 143 Fla. 876, supplement- 
ing opinion 197 So. 131, 143 Fla. 544. 


Ii. Where in original mandamus 
proceeding to compel city relief director 
to place relators on relief rolls, relators 
based their case solely on asserted un- 
constitutionality of statute imposing 
residence requirement for relief, and 
Supreme Court determined that such 
statute was constitutional, writ of man- 
damus was denied, although one or 
more of the relators may have satisfied 
requisite conditions of residence. 
Smith-Hurd Stats. c. 107, §§ 16, 17.— 
People ex rel. Heydenreich v, Lyons, 
30 N.H.2d 46, 374 Ill. 557. 


Ill.App. A judgment of mandamus 
requiring park commissioners to pay 
back salary to discharged assistant 
park superintendent was not amended 
so as to preclude satisfaction of judg- 
ment against commissioners’ successor 
because assistant’s assignee was made 
a party, in view of statute providing 
for making of an assignee an addition- 
al party. Smith-Hurd Stats. c. 87, § 
8; c. 110, § 178.—People ex rel. Bar- 


ee 
‘N.E.2d 323, 308 IllApp. 622. | ; 
Ill.App. Where judgment at law was 


‘damus action that the 
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-v. West Chica 


i Park Com’rs, 32 


rendered in 1940 for unpaid interest 
due upon 1927 condemnation judgment 
against city, and judgment creditors 
brought mandamus against city officials 
to compel payment of such judgment 
out of judgment bond fund, which had 
been created by ordinance reciting that 
fund should be used to pay valid judg- 
ments rendered before April 1, 1931, 
court properly refused to compel pay- 
met of 1940 judgment, but erred in 
compelling payment of the amount 
sought as interest upon 1927 judgment, 
since 1940 judgment was not within 
purview of ordinance, pleadings did not 
support relief with respect to 1927 
judgment, and interest claim had 
merged in 1940 judgment and was not 
an integral part of 1927 judgment. 
Smith-Hurd Stats. c. 24, §§ 65.5, 661; ¢. 
74, § 3.—People ex rel. Salomon vy. 
Kelly, 32 N.H.2d 920, 309 Ill.App. 138; 
People ex rel. Clennon y. Kelly, 32 N.B. 
2d 921, 309 IllApp. 1383; People ex 
rel. Gallachio v. Kelly, 32 N.E.2d 921, 
309 Ill.App. 133; People ex rel. Keeler 
v. Kelly, 32 N.H.2d 922, 309-Il.App. 
133; People ex rel. Klee v. Kelly, 32 
N.E.2d 923, 309 Tll.App. 72. 

Ill.App. A mandamus order directing 
the payment of public indebtedness by 
installments should always be subject 
to modification, since such orders create 
no ‘‘perpetual” or “vested rights’’.— 
People ex rel. Bradford Nat. Bank of 
Greenville v. School Directors of. Dist. 
No. 62, Franklin County, 32 N.H.2d 
1008, 309 Tll.App. 242. 

N.J. Where it was decided in man- 
“Beach Front 
Commission of Asbury Park’’, appoint- 
ed pursuant to statute, ceased to have 
any control over the beach front and 
appurtenant property of that city on 
the discontinuance of municipal govern- 
ment by a municipal finance commis- 
sion and the resumption of control by 
Asbury Park, and no appeal was taken, 
and the decision became final, the com- 
mission as a legal body was ‘“‘functus 
officio” with no rights as against the 
municipal body. N.J.S.A, 40:55A4-1 et 
seq.—Roberts v. Hetrick, 17 A.2d 589, 
125 NiJ.L.7 633. 


S.D. In mandamus proceeding to 
compel city park board to employ 
plaintiff who was on city’s reinstate- 
ment eligible list for seasonal employ- 
ment at municipal swimming pool as a 
matron, judgment requiring board 
to employ plaintiff as matron ‘each 
year that pool was open to public for 
swimming, and to restore her to posi- 
tion which she had theretofore had at 
the pool, did not require board to do 
more than to employ plaintiff, subject 
to regulatory provisions of ordinance 
establishing civil service system for 
municipal employees, and without any 
restriction as to tenure or amount of 
her future remuneration not equally 
applicable to other employees. SDC 
Rae eae ze wineper v. Hugill, 295 
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D.C.Cal. In enforcing sole remedy of 
bondholders of California irrigation 
district by compelling levy of assess- 
ment upon lands in district, no prior- 
ity can be given to bonds of any issue, 
since single annual assessment author- 
ized by California statute must be 
levied to provide for payment of all 
issued and outstanding bonds, regard- 
less of date of issue. St.Cal.1887, p. 29; 
§§ 22, 28, and as amended St.1891, pp. 
149, 150; St.Cal.1897, p. 267, § 39.— 
In re Imperial Irr. Dist., 38 F.Supp. 
770. 

Cal.App. Where petitioner was not 
entitled to a writ of mandate directing 
Civil Service Commission to appoint 
petitioner senior accountant in office 
of City Controller because of laches in 
bringing proceedings, petitioner could 
not recover a money judgment for dam- 
ages because he had been wrongfully 
deprived of the office. Code Civ.Proe. 
§ 1095.—Newbury y. Civil Service Com- 
mission of City of Los Angeles, 108 P. 


Cal.App. Where permanent teachers 


Car) 


_ school board to fix teachers’ salaries at 


-salaries were fixed upon recommenda- 


F 3 vi “y § 
sought a writ of mandate to compel 


certain sum and to draw a warrant u 
on county treasurer for such sum a 
alleged that reduction in their salaries 

was discriminatory, decision adverse to 
teachers was not against law on ground 
that there was failure to make findings 
upon material issues, where court sp 

cifically found that salaries were fixed " 
at certain sum upon recommendation vii 
of superintendent of school district and 
that sin fixing such salaries the Pgood 


did not act arbitrarily but in good | 
faith and not from any improper or | 
legal motive, even though the decreas: 
salary should be regarded as a “redu 
tion” rather than a “fixing” of salar 
School Code, §§ 5.731, 5.751.—Kacsur v. 
Board of Trustees of South Whittier 
Elementary School Dist., 109 P.2d 7 

In proceedings by permanent teac 
ers to compel school board to fix teach 
ers’ salaries at certain sum and t 
draw a warrant upon county treasurer 
for such sum, finding of trial court that 


tion of superintendent of school di gm oy 
trict and that in fixing salaries board 
did not act arbitrarily, which finding 
was so framed that teachers could in- 
telligently specify particulars in y 
finding was not supported by the se 

dence as to presence or absence of dis- 1 


crimination or. unreasonableness_ wit 
reference to change made in salar 
and which clearly disclosed theory 1 
on which it was grounded as to ¢o } 
troverted issue, was sufficient. School _ 
Code, §§ 5.731, 5.751.—Kacsur v. Board 
of Trustees of South Whittier Elemen- 
tary School Dist., 109 P.2d 731. 
In proceedings by permanent teac 
ers to compel school board to fix teach. 
ers’ salaries for the year 1938-39 
certain sum and to draw a warra 
upon county treasurer for such sul 
court’s failure to find upon issue \ 
existence or nonexistence of a salary — 
schedule for years preceding 1938-39 ~ 
did not constitute a material omission — 
where court was concerned only with 
question of salary schedule for the year 
1988-39, -and an express finding was ~ 
made that for such year there was n 
salary schedule. School Code, §§ 5.731, 
5.751.—_Kacsur v. Board of Trustees of 
South Whittier Elementary School 
Dist., 109° P.2d 731. re Post 
In proceedings by permanent teach es 
ers to compel school board to fix 
teachers’ salaries for year 1938-1939 at 
certain sum and to draw a warrant up- — 
on county treasurer for such sum 
court’s failure to make a finding up- | 
on action of board in reclassifying 
teachers’ duties or as to whether such ~ 
action was taken in good faith was not — 
error where teachers were not see 
ing reinstatement to their previous pa 
ticular positions. School Code, §§ 5 
731, 5.751—Kacsur v. Board of Tru 
tees of South Whittier Hlementar 
School Dist., 109 P.2d 781. f yay 
In proceedings by permanent teach- © 
ers to compel school board to fix teach- 
ers’ salaries at certain sum and to draw: — 
a warrant upon county treasurer for © 
such sum, when court found that action 
of board in fixing salaries was not arbi- 
trary or unreasonable, it became unnec- 
essary to make a finding upon whether 
teachers’ assignment to other duties — 
was made in good faith. School Code, b 
§§ 5.731, 5.751.—Kacsur v. Board of — 
Trustees of South Whittier Elementary 
School Dist., 109 P.2d 731. ; 


Cal.App. In proceeding for writ of | 
mandamus to compel county board of 
supervisors to assess all of such lands 
within irrigation district in amount 
sufficient to pay all district’s outstand- 
ing matured bonds and coupons, facts 
found by Superior Court held sufficient 
to invoke its legal discretion in favor 
of denying the writ. Gen.Laws 1937, 
Act. 3854, 39b.—B] Camino Land 
Corporation v. Board of Sup’rs of Te- 
hama County, 110 P.2d 1076. 

Ili. App. There is no reason for de- 
nying a full recovery to the diligent 
ereditor in mandamus proceeding be- 
fore the other creditors of a public 
body are paid, for the reason that — : 
the maxim “equality is equity” is to 
be considered in connection with the 


+ 


— § 700 


maxim “equity aids the vigilant”’.— 
People ex rel. Bradford Nat. Bank of 
Greenville vy. School Directors of Dist. 
‘eS o. 62, Franklin County, 32 N.H.2d 
e 1008, 309 IllApp. 242. i 

It should be recognized that a direc- 
tion to pay over a period of many 
years which will effectively tie up all 
the future funds of a school district 
may, under some circumstances, amount 
to a virtual denial of all rights to a 
judgment creditor who has failed to 

take prompt action, and such result 
would not be in accord with the equi- 
table principles which should control 
in directing payment over a. period of 
years.—People ex rel. Bradford Nat. 

- Bank of Greenville v. School Directors 
of Dist. No. 62, Franklin, County, 32 
N.B.2d 1008, 309 Ill.App. 242. 

It is only a logical application of the 
court’s equitable powers in mandamus 
proceeding to require that, if a sea- 
sonable application for a writ is made 

_ which is to apply to taxes to be levied 
t and collected in the future and_ where 
no priority exists between judgment 
creditors, judgment creditor so apply- 
ing should be permitted to participate 
equitably and on a pro rata basis with 
other judgment creditors who _ have 
_ previously taken action by mandamus 
-and as to whom orders for payment in 
‘installments have been rendered.—Peo- 
ple ex rel. Bradford Nat. Bank of 
Greenville vy, School Directors of Dist. 
‘No. 62, Franklin County, 32 N.H,2d 
1008, 309 Ill.App, 242. 
: Where judgment creditor of school 
board delayed for some years before 
_ instituting mandamus proceeding to re- 
quire levy of taxes to pay judgment 
and in the interim other creditors had 
_ procured orders in mandamus _ pro- 
‘ ceedings for payment of their jugs: 
ments in installments, judgment credi- 
tor guilty of such delay was not en- 
titled to receive larger payments dur- 
ing succeeding years so that he might 
be put upon an eguality with more dili- 
gent creditors, but was entitled to re- 
ceive only a pro rata portion of rev- 
-enues for years following application. 
_—People ex rel. Bradford Nat. Bank of 
_ Greenville _v. School Directors of Dist. 
No. 62, Franklin County, 32 N.H.2d 
1008, 309 Ill.App. 242. 


La.App. A married permanent teach- 
er who, after 12 years of continuous 
service, was forced to quit teaching 
for four months during childbirth and 
recuperation therefrom, and who, after 
her application for reinstatement was 
rejected, brought timely suit to compel 
_- board to provide her with employment 
_ for remainder of session, was entitled 
- to recognition as a permanent teacher, 
sand to judgment for salary from date 
she tendered services to end of ses- 
sion, but portion of judgment, order- 
ing employment for a period long past 
when case was determined on appeal 
was reversed. Act No. 58 of 1936.— 
* State ex rel. Penny v. Rapides Parish 

School Board, 1 So.2d 334. 

Mo.App. The rule that the prayer is 
no part of the petition and that the 
eourt will grant whatever relief is 
proper under the facts stated in the 
petition does not apply_to a petition 

in a mandamus proceeding, since he 
- who seeks mandamus must specify re- 

lief sought.—State ex rel. Black v. 

Renner, 148 S.W.2d 809, followed ‘in 

State ex rel. Markwell v. Renner, 148 

S.W.2d 812. 

Taree N.Y. Under provisions of Civil Prac- 
r tice Act relating to proceeding against 


rt 


a body or officer, the same grievances 
| ; may be brought before the court for 
“ag redress as before enactment of such 
. provision, and the same relief may be 
=D granted and in general the questions 

of law and fact which the court must 
determine remain the same, and only 
hampering restrictions and technicali- 
ties have been removed. Civil Practice 


Act, § 1283 et seq.Newbrand v. City 
; of Yonkers, 33 N.H.2d 75, 285 N.Y. 
164, modifying 21 N.Y.8.2d 70, 259 


App.Div. 1089, motion denied 31 N.H.2d 
204, 284 N.Y. 737. 

N.¥.Sup. In proceeding by Public 
Service Commission for summary re- 
lief against telephone company to re- 
quire company to suspend telephone 
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service of hotels which refused to com- 
ply with tariffs filed pursuant to com- 
mission’s order fixing rates hotels 
might charge guests for telephone sery- 
ice, and to restrain company from fur- 
nishing service to such hotels, the court 
was required to determine appropriate 
relief to be granted, and might with- 
hold relief. Public Service Law, § 103. 
—People ex rel. Publie Service Com- 
mission of New York (State Division, 
Department of Public Service) .v. New 
York Telephone Co., 21 N.Y.8.2d 405, 
174 Mise. 517. 

N.Y.Sup. Where motorist pleaded 
guilty to driving while intoxicated and 
magistrate revoked the motorist’s li- 
cense although magistrate had not com- 

lied with statute which requires that 
Patera a plea of guilty be accepted 
defendant must be informed that upon 
eonviction he is Hable to loss of his li- 
cense, the Commissioner of Bureau of 
Motor Vehicles was required to restore 
the motorist’s license without any lim- 
itation whatsoever, and could not re- 
quire proof of financial responsibility. 
Civil Practice Act, § 1283 et seq.; Ve- 
hicle and Traffic Law, § 70, subd. 5; § 
71, subd. 2; § 94-a; Code Cr.Proc. § 
335-a.—Nervo v. Mealey, 25 N.Y.S.2d 
632, 175 Misc. 952. 

Ohio App. An order for payment of 
back salary could not lawfully be 
made in mandamus suit instituted by 
a wrongfully discharged state civil 
service employee seeking reinstatement 
to his position in the classified service. 
—State ex rel. Greenlun y. Beightler, 
28: N.H.2d 935, 64 Qhio App. 295, af- 


Seped 30 N.H.2d 554, 137 Ohio St. 
ave : 
Pa.Com.Pl. Mandamus-execution lies 


against officers of a municipality for the 
collection of a judgment duly entered 
and due and payable. Where the debt 
upon which judgment was entered was 
an old one, and no effort to collect it 
had been made over a long period of 
years, and where the township finances 
are low, and many taxes unpaid, and 
valuations reduced, substantial justice 
will be done if payment of the judg- 
ment is staggered over a period of three 
years.—Commonwealth ex rel. Maine 
Hose Co. v. Township of Coal, 14 
Northumb.L.J. 330. 


Tex.Civ.App. Where application of 
petitioners for writ of mandamus _to- 
gether with answers of respondent 
thereto and written arguments of both 
sides were considered by Court of Civil 
Appeals, and court was of opinion that 
no right; either upon the law or the 
facts, was shown in the petitioners to 
such writ, writ was refused.—Arcola 
Sugar Mills Co. v. Houston Lighting & 
Power Co., 142 S.W.2d 626. 
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Iowa. In suit for mandamus to com- 
pel reinstatement of suspended mem- 
bers of trade union and for damages for 
wrongful suspension, a money § judg- 
ment against trade union for wrongful 
suspension was’ proper where parent 
union, local union, and three of its offi- 
cers were named as defendants’ offi- 
cially and individually as representa- 
tives of the entire membership, and 
where because of “‘closed shop” contract 
between union and employer, the sus- 
pended members were not able to ob- 
tain work from the date of their sus- 
pension until their reinstatement. Code 
1939, § 10974.—Nissen v. International 
Brotherhood of Teamsters, Chauffeurs, 
Stablemen & Helpers of America, 295 
N.W. 858. 

In suit for mandamus to compel re- 
instatement of wrongfully suspended 
members of trade union, making of 
claim for damages for wrongful expul- 
sion did not result in “misjoinder’’. 
Code 1939, §§ 12445, 12450, 12451.— 
Nissen vy. International Brotherhood of 


Teamsters, Chauffeurs, Stablemen & 
Helpers of America, 295 N.W. 858. 
Mont. In mandamus proceeding 


against board of county commissioners 
where each member appeared and made 
defense in good faith, relator who pre- 
vailed was entitled to recover damages 
and costs, including a reasonable attor- 
ney’s fee. Rev.Codes 1935, § 9858.— 


ws Ee Ne ny Pr 
State ex rel. Nelson v. Board of Co1 
of Yellowstone County, 109 P.2a 1106. 


Com’rs 


Wash. Where a city was adjudged to — 


have wrongfully paid from and with- 
held balance of a contractor’s retained 
percentage earned under a public works 
contract, and contractor brought a man- 


damus action against city to collect ~ 


retained percentage, contractor was not 
entitled to recover against city, as costs 
or damages, an attorney’s fee in ex- 
eess of amount fixed by statute under 
rule that equity may allow counsel 
fees to a complainant who has main- 
tained a successful suit for . preserva- 
tion, protection, or creation of common 
fund or has created or brought into 
court such fund. Rem.Reyv.Stat. § 481. 
—State ex rel. Macri v. City of Bremer- 
ton, 111 P.2d 612: 


§ 707 ; 

Fla. By motion for peremptory writ 
of mandamus notwithstanding the re- 
spondent’s return, the relator admitted 
the well-pleaded allegations of the re- 
turn.—State ex rel. Davis v. Buckels, 
3 So.2d 170. 

Neb, An action to obtain a writ of 
mandamus is not begun until a mo- 
tion and affidavit, or a ‘petition veri- 
fied positively, is filed in the district 
eourt, and a notice fhat the writ will 
be applied for at a certain time and 
place, before any papers had been filed, 
confers no jurisdiction on a court to 
issue a peremptory writ of mandamus 
in a case -where notice is required. 
Comp.St.1929, § 20-2159.—State ex rel. 


Platte Valley Irr. Dist. vy. Cochran, 
297 N.W. 587. 
Neb. Allegations that relator was 


the owner of an appropriation of .wa- | 


ter from river for irrigation purposes 
for 300 cubic feet of water per sec- 
ond with a certain priority date, and 
that governor and officers charged 
by law with supervision of the public 
waters of the state had failed to en- 
force irrigation laws of the state by re- 
quiring junior appropriators above 
the headgate of the relator to close 
their headgates and canals to permit 
water to flow down to the intake of re- 
lator’s canal, thereby depriving rela- 
tor of irrigation water to which rela- 
tor was entitled, were not such that 
the trial court could assume that the 
allegations were indisputable, and_per- 
emptory writ of mandamus should not 
have been granted without _ notice. 
eA ien eee § 20-2159.—State ex rel. 
Platte Valley Irr. Dist. v. Cochran, 297 
N.W. 587, 


Only when there is no room for con- 
troversy as to the right of an appli- 
eant for a peremptory writ of manda- 
mus, and when from the nature of the 
facts set forth in the supporting affi- 
davit can a court take judicial knowl- 
edge that a valid excuse cannot be 
given by the respondents, and may 
issue a peremptory writ of mandamus 
without notice. Comp.St.1929, § 20- 
2159.—State ex rel. Platte Valley Irr. 
Dist. v. Cochran, 297 N.W. 587. 

When it does not clearly appear that 
a valid excuse cannot be given by re- 
spondents in a mandamus proceeding, 
a court has no power to issue a per- 
emptory writ of mandamus without no- 
tice, and a writ so issued is void. 
Comp.St.1929, § 20-2159.—State ex rel, 
Platte Valley Irr. Dist. v. Cochran, 
297 N.W. 587. 

An action to obtain a writ of manda- 
mus is not begun until a motion and 
affidavit, or a petition verified posi- 
tively, is filed in the district court, and 
a notice that the writ will be applied 
for at a certain time and place, before 
any, papers, had been filed, confers 
no jurisdiction on a court to issue a 
peremptory writ of mandamus in a 
case where notice is required. Comp. 
St.1929, § 20-2159.—State ex rel. Platte 
alley Irr. Dist. v. Cochran, 297 N.W. 


N.Y.Sup. In proceeding in the nature 
of mandamus by discharged steward 
at State Agricultural and Industrial 
School, motion for an order to show 
cause why steward should not receive 
a permanent appointment under Civil 
Service Law corresponded to an appli- 
cation for a peremptory mandamus, 
and where no questions of fact were 


i 


ae SS 


‘and gran 
entitled th 
without 


en luaw. $5.95 
Civil Service, rule 12, McKinney Consol. 
Laws, Book. 9, Appendix.—Marasco vY. 
Morse, 22 N.Y.S.2d 345. 

N.Y.Sup. In proceeding in the na- 
ture of mandamus by discharged stew- 
ard at State Agricultural and Indus- 
trial School, motion for an order to 
show cause why steward should not 
receive a permanent appointment under 
Civil Service Law corresponded to an 
application for a peremptory manda- 
mus, and, where no questions of fact 
were presented, Supreme Court could 
dispose of the proceeding on the plead- 
ings and grant final relief to either 
party entitled thereto upon the return 
day without the service of motion 
papers. .Civil Practice Act, § 1295; 
Civil Service Law, § 9; Rules for 
Classified Civil Service, rule 12, Mc- 
Kinney Consol.Laws, Book 9, Appendix. 
—Marasco y. Moree es N.Y.S.2d 315. 

; 08 

C.C.A.Fla. A municipality may, as 
of course, be ordered to assess prop- 
erty certainly within its jurisdiction 
to pay a debt adjudged against it but 
assessment of property not within its 
ordinary jurisdiction but to be sub- 
jected. only for extraordinary cause, 
ought not to be ordered until the ex- 
traordinary cause is established on due 
inquiry and full hearing.—Harrington vy. 
City of Pompano, 118 F.2d 240. 

Del.Super. In mandamus proceeding 
to enforce stockholder’s right to in- 
spect stock ledger, relator’s motion that 
writ issue notwithstanding corpora- 
tion’s answer did not admit truth of 
patent conclusions contained in the an- 
swer. Rev.Code 1935, § 2061.—State ex 
rel. Foster vy. Standard Oil Co. of Kan- 
sas, 18: A.2d 235. 

_ Fla.» A peremptory writ of manda- 
mus would issue compelling playground 


and recreational board of city of Jack- 


_sonville to reinstate superintendent of 
recreation to his civil service position, 
_ where facts set up in amended alterna- 
tive writ made a_ prima facie case, 


_which coupled with recitals appearing’ 


in resolution of board abolishing posi- 
tion of superintendent, and conflicting 
and contradictory course of action pur- 
sued for two or three years prior to 
adoption of resolution, was sufficient 
to show that. board did not act in 
good faith in adopting resolution, not- 
withstanding that issue-was made by 
board in answer to effect that resolu- 
tion was adopted in good faith. Sp. 
Acts 1923, ec. 9788; Acts 1935, c. 16866. 


—Arnold v. State ex rel. Mallison, 2 
So.2d 874. ; 
Fla. Where an answer or return to 


an alternative writ of mandamus sets 
up a defense sufficient to bar or pre- 
clude the issuance of a peremptory 
writ, a motion for a peremptory writ, 
the answer or return to the contrary 
notwithstanding, should be dismissed. 
AE tate ex rel. Sharp v. Lee, 8 So.2d 
Roe 

N.Y.App.Div. Where conceded facts 
on application for peremptory order 
permitting examination of corporation’s 
books by petitioner appeared sufficient 
to establish his right thereto as matter 
of law, and there were no triable fact 
issues to be determined before passing 
on right to such examination, such or- 
der should have been granted in spite 
of affirmative allegations in answer that 
petitioner was seeking inspection for 
ulterior purpose: Civil Practice Act, § 
1283 et seq.—Schulte v. Asbestos Limit- 
ed, 23 N.Y.S.2d 121, 260 App.Div. 446. 

N.Y.Sup. In proceeding on applica- 
tion for statutory order compelling 
City Board of Education to appoint 
applicants as home economics teachers 
in high schools maintained by Board, 
Board’s denial of alleged existing va- 
eancies raised a triable issue which re- 
quired the issuance of an alternative 
order. Civil Practice Act, § 1283 et 
seq.; Hducation Law, § 872, subds. 1-a, 


ie 5.—Sokolove Ww 


Mise. 1016, 
711 


“s vi My ’ 
Md. In mandamus proceeding, alle- 
gations of petition must be accepted 
as true on demurrer, though mandamus 
eannot be peremptorily issued without 
any further proceedings, if demurrer is 


ereued aerate vy. Christie, 19 A.2d 
am § 713 
Fla. The command of the perempto- 


ry writ of mandamus must follow the 
command of the alternative writ and 
cannot be broader in its terms.—City 
of Miami Beach vy. State ex rel. Patri- 
cian Hotel Co., 200 So. 213. 

Where alternative writ of mandamus 
required issuance to named person of 
a retail liquor license for 1939-1940 or 
that cause be shown why peremptory 
writ should not issue, a peremptory 
writ requiring issuance of retail liquor 
license to such person and a named 
hotel company and a night club license 
for taxable year beginning October 1 
1940, and ending October 1, 1941, an 
renewal of such license from year to 
year thereafter, was broader than al- 
ternative writ and erroneous.—City of 
Miami Beach y. State ex rel. Patrician 
Hotel Co., 200 So. 213 

Mo. The peremptory writ of manda- 
mus must substantially conform to the 
alternative writ.—State ex rel. Smith 


v. Hull, 152 S.W.2d 106, transferred 
147 S.W.2d 214. 

§ 719 , 

Il.App. Where, after mandamus 


judgment was obtained against park 
commissioners, legislature consolidated 
all park districts in Chicago under 
name of the Chicago Park District, 
making the Chicago Park District a 
party did not constitute an “amend- 
ment” of the alias peremptory writ. 
Smith-Hurd Stats. c. 87, § 8; ‘ce. 5 
S$ 333.16 $33,125 383.d35 (350.20, (so5.00+ 
—People ex rel. Barclay v. West Chi- 
cago Park Com’rs, 32 N.H.2d 323, 308 
Tl.App. 622. : 
Pa.Com.Pl. A defense to the merits 
cannot be raised in an Alias Perempto- 
ry Writ of Mandamus PHxecution.— 
Deemer & Co. v. Reshetar, § Sch.Reg. 


6. 

If, on the other hand, a justification 
for failure to pay the judgment is con- 
templated, such defense might properly 
be raised in answer to a rule for attach- 
ment, but it could not be set up to de- 
feat the issuance of the writ.—Deemer 
& Co. v. Reshetar, 8 Sch.Reg. 46. 

§ 720 q 

N.D. Since county commissioners 
have charge of fiscal matters of coun- 
ty, and, as such are managers of a 
county fair established by the county, 
judgment rendered in a mandamus pro- 
ceeding by the county commissioners to 
compel auditor of county to set up 
certain sum to the credit of the fair 
fund and to sign warrants on bills and 
accounts against the fair fund, was 
binding on the taxpayers of the county, 
where the judgment was not set aside 
or reversed on a motion or in some 
proceeding in the case.—Olson v. Don- 
nelly, 294 N.W. 666. 


721 

Il. If writ of Reena was issued 
against officer and was not complied 
with during his term of office, his suc- 
cessor would be bound to perform the 
required duty.—People ex rel. Adams 
Me McKibben, 35 N.H.2d 321, 377 Ill. 
2. 


8 734 
Iowa. A writ of mandamus, al- 
though directed to corporation, is en- 
forced through members or_ officers 
whose duty it is to obey writ’s com- 
mands, and, if part of the officers or 
members had done all within their 
power to comply with the writ; the 
court will punish only those who are 
actually guilty of disobedience.—Mid- 
dle States Utilities Co. of lowa v. City 
of Osceola, 294 N.W. 342. 
§ 735 
Iowa. A writ of mandamus, al- 
though directed to corporation, is en- 
forced through members or _ officers 
whose duty it is to obey writ’s com- 


Board of Education of 
Gity of New York, 29 N.Y.S.2d 681, 176 
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mands, and, if part of the o 


members had done all within th 


power to comply with the writ, the’ 
court will pore oy those who are 

ilt edience.—Middle 
States Utilities Co. of Iowa vy. City of 
Osceola, 294 N.W. 342. : Lah 


actually guilty of diso 
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§ Os 4 
Mich. On certiorari to review order 
granting writ of mandamus, Supreme | 
Court was limited to questions of law. 
r-Nephew y, Wills, 298 N.W. 376, 298 
~ Mich. 187. ae 


§ 738 ; 
An order denying 
ants’ motion to quash a writ of mand 
mus was an ‘appealable arder.”—Pe 
ple ex rel. Mikel v. Illinois Racing Co 
Seite 83 N.E.2d 898, 310 Ill.Ap 
Mass. An appeal does not lie from 


a decision of a single justice of Su- 


preme Judicial Court in dismissing a 
petition for mandamns 


Assessors of Westwood, 35 N.H.2 
809 Mass. 433. | 4 
8739 — 

N.J. Where a perempto 


ing and judgment record, and the co 
stitutionality of a statute was not 


volved, no appeal would Te ae 
y. Hetrick, 17 A.2d 589, 125 N.J.L. 633. — 


rst 


If respondents, in action wherein a 
peremptory mandamus was awarded, 


wished to review the decision, they 


could have asked that a record in alter- 


native mandamus be moulded, and the 


court in its discretion could have s 
ordered, but where no such application 
was made, the decision was final.—Rob- 
erts v. Hetrick, .17 A.2d 589, 125 | 


any evidence or any claim that board 
acted arbitrarily. Pope’s Dig. § ris 


2 ’ * 


Américan Sec. Co., 148 S.W.2d 311. 
Cal.App. ‘3 
a bar to action for writ of mandate i 


a fact, determination of which is left — 


largely to discretion of trial judge 


or his conclusion 
supported by evidence.—Brown v. Sta 
Personnel Board, 110 P.2d 497. : 
Under rule that all intendments must 
be invoked in support of trial court’s 
judgment, reviewing court presumed, 
in support of 


in seeking writ of mandate to compel 
reinstatement of probationary em- 
ployees, that appointment of persons t 
fill discharged employees’ positions oc- 
curred after action for writ of man- 
damus was commenced.—Brown v. State 
Personnel Board, 110 P.2d 497. Ee 


charged probationary employees were 
reinstated, they would have to 
educated in changed procedure, review- 


ing court must presume that employees © 


were familiar with the changed proce- 
dure, and hence no prejudice was suf- 
fered because of their delay in bring- 
ing action for writ of mandate.—Brown 
v. State Personnel Board, 110 P.2d 497. 

Ga. A judgment dismissing, on oral 
motion, 
not be reversed, where the petition was 
neither specified as part of the record, 
nor incorporated in the bill of excep- 
tions, nor substantially set forth there- 
in, although the trial judge, in enter- 
ing order of dismissal, may have given 
an insufficient reason for his ruling.— 
aienter v. Cann, 11 S.H.2d 774, 191 Ga. 


Ga. Where it does not appear that 
mandamus absolute has been granted 
and no error is assigned on such a 
judgment, a writ of error to review 
a judgment overruling a demurrer to 
a petition for mandamus is premature. 
—Dooly vy. Gates, 15 S.H.2d 729. 


ficers or 


defend- 


y , aa 
ry mandam 
“was awarded without a course of plead- — 


mo 
disapproved by county and city plan- 
‘ning boards, Supreme Court cannot se 
aside such boards’ judgments without 


The existence of laches as 


consideration of all circumstances, and — 
his determination will not be disturbed 
unless manifest injustice has been done | 
is not reasonably — 


findings and judgment — 
negativing prejudicial effect of laches 


Re 
i Se 


at : 


In absence of proof that, if dis- 


be re-. 


a petition. for mandamus will | 


/ 


¥ 


~ yenience 
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Ill.App. In mandamus _ proeeeding, 
where defendants assert on retator’s 
appeal from judgment of dismissal that 
they did not argue and are not relying 
on point, made in their motions to dis- 
miss petition, that relator had no right 
to file it, and that relator’s point that 
mandamus proceeding may be instituted 
to enforce public right without mak- 
ing demand was not argued or con- 
sidered in trial court or relied on by 
defendants, such questions need not be 
discussed by Appellate Court.—People 
ex rel. Coleman vy. Lipsky, 30 N.H.2d 
502) 307) TIApp. 137. - 

Il.App. The Appellate Court will 
not reverse judgment of the trial court 
refusing to grant writ of mandamus 
to compel an officer to perform a duty 
unless the Appellate Court is convinced 
that trial court’s finding is against the 
- manifest weight of the evidence.—Swick 
; Mee cutlets 32 N.H.2d 380, 308 Ill.App. 


Me. Exceptions to ruling of justice 
‘of superior court denying peremptory 
writ of mandamus and quashing alter- 
native writ of mandamus, could be 
certified directly to the Chief Justice 
of the Supreme Judicial Court. Rey. 

St.1930, ec. 116, § 18.—Burkett ex inf, 


Geach vy. Robie, 15 A.2d 71, followed in 


Burkett v. Robie, 15 A.2d 74 and 15 

A.2d 75. 

Md. Where testimony taken was not 
included in record on appeal from 
judgment granting writ of mandamus 
to compel board of election supervisors 

to provide an additional polling place 
in certain district, the Court of Ap- 
- peals was required to assume that con- 

-elusion of trial court that public con- 
required additional polling 
place was correct. Code Pub.Gen.Laws 
1924, art. 33, § 138—Hersh v. Welsh, 
18 A.2d 202. 

Mo.App. In an original mandamus 
proceeding, Court of Appeals could, on 
proper showing, allow alternative writ 
to be amended, but where the proceed- 
ing is brought before the court on a 
writ of error, Court of Appeals has no 
such power.—State ex rel. Black y, 
- Renner, 148 S.W.2d 809, followed in 

_ State ex rel. Markwell v. Renner, 148 

S.W.2d 812 ; 

N.Y.App.Div. In mandamus proceed- 
ing to compel state Superintendent of 

Public Works, Civil Service Commis- 

sioners and Comptroller to certify and 

pay balances of salaries due petitioners 
for services rendered after: their rein- 
statement in positions in Public Works 
- Department, Appellate Division assumes 
that allegations of petition as to ap- 
plicable statute are true, and may not 
pe cealate or conjecture about effect 
. of some other statute. Civil Practice 

Act, § 1283 et seq.; Civil Service Law, 
- §§'31-c, 40.—Legg v. Brandt, 26 N.Y.S. 
2d 374, 261 App.Div. 319. 


§.D. On appeal from judgment in 
mandamus proceeding to compel city 
park board to employ plaintiff as mu- 
nicipal swimming pool matron, award 
of damages to plaintiff based on rate 
of pay of $75 per month would not be 
disturbed on ground that actual rate 
of pay of matron was $52 per month, 
where the only evidence before the 
trial court fixed rate of pay at $75 
per month. SDC 45.0201(103).— 
_ Wheeler v. Hugill, 295 N.W. 638. 

Tenn. On appeal from judgment dis- 
missing petition for mandamus. to 
compel approval for payment of costs 
and fees, petitioners must earry the 
burden in respect to their right to 
collect costs and the remedy of man- 
damus, and must overcome presump- 
tion in reviewing court in favor of 
trial court’s judgment on a _ point 
peculiarly within trial court’s discre- 
tion.State ex rel. Chanaberry vv. 
Stooksbury, 145 S.W.2d 775. 

Wis. In mandamus proceeding 
against Conservation Commission to 
compel commission to restore petitioner 
to his position as senior deputy con- 
servation warden, where bureau of per- 
sonnel had conducted hearing and or- 
dered reinstatement, Supreme Court 
was required to assume that the bureau 
conducted hearing ag statute provided, 
and that it carefully considered all evi- 
dence offered at the hearing, and that 


\ 


Sl eS Se ens, 
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it determined the charges against the 
petitioner were not sustained. St.1939, 


16.24(1) (a)._State ex rel. Fess v. 
Arackenoie 296 aha 236 Wis. 602. 


§ 7 ; 

C.C.A.Fla. Where proceeding was 
brought to require levy and collection 
of special tax on property within the 
town of North Miami, Florida, to pay 
judgment on municipal bonds, and the 
spreading of taxation over several 
years was sought in the trial 
court, 
town would not be reversed because of 
failure to spread the taxation, but the 
Circuit Court of Appeals directed that 
affirmance of order should not prevent 
an application for such a spread, and 
peremptory mandamus could be en- 
forced, modified or postponed as justice 
might require—North Miami, Fla., v. 
Meredith, 121 F.2d 279. 

Cal.App. On appeal from judgment 
denying writ of mandate to compel 
State Board of Funeral Directors and 
Embalmers to restore funeral director’s 
license which was suspended by board 
for use of casket which had theretofore 


not 


been used in connection with disposi-. 


tion of dead body, director could not 
claim that he did not use casket but 
was only intending to use casket, where 
his counsel stated in opening state- 
ment in trial court that a certain use of 
casket was admitted in proceedings be- 
fore state board. Gen.Laws 19387, Act 
2318, § 15, and par. 2(k).—Daggett v. 
State Board of Funeral Directors and 
Embalmers, 112 P.2d 956. 
d § 746 

Mont. On appeal from _ judgment 
against relator following order quash- 
ing petition for mandamus to compel 
approval of application for liquor li- 
cense, Supreme Court would consider 
facts not in petition, where parties had 
stipulated that such facts might be 
considered a part of the record in the 
case, and no objection was made to 
consideration of such facts by the court. 
—McCarten vy. Sanderson, 109 P.2d 
1108, 182 A.L.R. 1229. 

Tex.Civ.App. In mandamus proceed- 
ing to compel commissioners’ court to 
allow a claim against county based 
upon judgment recovered by relators 
against county in condemnation suit, 


relators were bound to prove validity 


of judgment and, in absence of state- 
ment of evidence offered, Court of 
Civil Appeals could not hold that ‘such 
proof was not made.—Paschall v. Ren- 
shaw, 142 S.W.2d 717. 

Wis. On appeal from judgment 
which sustained demurrer to return to 
petition for mandamus to compel. state 
treasurer to pay a state highway com- 
mission order on highway grading 
contract, exhibits consisting of original 
and supplemental contracts involved, 
standard specifications of the commis- 
sion and other papers would be con- 
sidered as facts admitted by the de- 
murrer, notwithstanding exhibits were 
omitted from petition, and stipulation 


including exhibit in the record was not. 


done by formal amendment to plead- 
ings, where question was whether upon 
the whole record demurrer should have 
been sustained.—State ex rel. Lathers 
v. Smith, 299 N.W. 438, 238 Wis. 291. 
§ 748 

Fla. Where a sum was required by 
peremptory writ of -mandamus to be 
paid by respondents, trial court did 
not have the power to make the pay- 
ment of interest in case of dismissal or 
reversal the condition of stay order, 
holding the funds in status quo until 
the final determination of the issues by 
thé appellate court.—Cone y. State ex 
rel. Woman’s Benefit Ass’n of Port 
Huron, Mich., 199 So. 43, denying re- 
hearing 198 So. As ly Blay 735. 


Ark. Under the statute barring from 
ballot political parties which advocate 
overthrow of the local, state or na- 
tional government by force and violence 
and leaving manner or method of de- 
termining nature of parties in the dis- 
eretion of the Secretary of State 
reviewing court could not say as a mat- 
ter of law that Secretary acted arbi- 
trarily or abused hig discretion in 


mandatory order against the 


2 ; . , 7}, eS Oe i i 
barring nominees of communist party 
from place on ballot without giving 


1i benefit of a trial. Acts 1935 
Be t8, 8 1,—Field v. Hall, 143 S.W.2d 
67 = 


Cal. Where resolution of board of 
education adopted February, 1932, pro- 
viding that in setting salary ratings 
for incoming teachers no. outside ex- 
perience would be credited, was im- 
properly applied to teachers appointed 
prior to adoption of resolution but 
who were on leaves of absence and 
who did not commence teaching un- 
til after August, 1933; in mandamus 
proceeding instituted in October, 1937, 
to.compel board of education to give 
teachers advance ratings based on out- 
side experience, whether teachers acted 
seasonably and whether board of edu- 
eation and superintendent of schools 
were prejudiced by the delay were 
“questions of fact’? for the trial court. 
—Fry v. Board of Education of City 
and County of San Francisco, 112 P.2d 
229, 17 Cal.2d 758, prior opinion 107 . 
P.2d 468. % 

Cal.App. Where resolution of board 
of education adopted February, 1932, 
provided that in setting salary ratings 
for incoming teachers no outside ex- 
perience would be credited, was im- 
properly applied to teachers appointed 
prior to adoption of resolution but who 
were on leaves of absence, and who did 
not commence teaching until after Au- 
gust, 1933, in mandamus proceeding 
instituted in October, 1937, to compel 
board of education to give teachers ad- 
vance ratings based on outside experi- 


ence, whether teachers acted sedsSon- 
ably and whethereboard of education 
and Superintendent of Schools were 


prejudiced by the delay were questions 
of fact for the trial court.—Fry v. 
Board of Hducation of City and County 
of San Francisco, 107 P.2d 468. 

Cal.App. Where evidence in hearing 
before State Director of Agriculture on 
application for issuance of produce 
dealer’s and broker’s licenses fully sup- 
ported director’s finding of applicant’s 
financial irresponsibility and bad faith 
and did not support trial court’s find- 
ing, based on same evidence, in man- 
damus proceeding to compel issuance 
of licenses, that applicant satisfied di- 
rector of her responsibility and good 
faith, District Court of Appeal is not 
bound to uphold trial court’s judg- 
ment directing issuance of peremptory 
writ. St.1933, p. 274, as amended.— 
Mosesian vy. Parker, 112 P.2d 705. 

Cal.App. In proceedings respecting 
the right of one who had acquired the 
status of a permanent pressman in 
classification of “Platen Pressmen” in 
state bureau of printing to a writ of 
mandamus compelling officers of the 
personnel board and’ department of 
finance to permit such person to quali- 
fy himself to hold office and perform 
services required of a lithographic off- 
set pressman without taking a competi- 
tive examination, District Court of Ap- 
peal could not determine as a matter- 
of law that duties, responsibilities and 
qualifications required of a platen 
pressman were substantially the same 
as those required of a lithograph offset 
pressman. Gen.Laws 1937, Act 1404, § 
157; Const. art. 24.—Noce v. Depart- 
ment of Finance, 113 P.2d 716, 


Cal.App. In mandamus proceeding to 
compel city police and firemen’s pen- 
sion board to place petitioner’s name 
on pension roll and pay him a pension 
as disabled city fireman after his dis- 
missal from fire department, questions 
whether he was member of department 
within pension ordinance and entitled 
to benefit of any provisions thereof, 
except section entitling any fire de- 
partment member separated from sery- 
ice to withdraw all moneys paid by 
him into pension fund, with specified 
additional sum, need not be decided on 
appeal from judgment granting writ 
of mandate, and anything said by ap- 
pellate court on such questions would 
be purely dicta.—Badger v. Homan, 113 
P.2d 925, 

La. Where no formal judgment was 
rendered on intervention in mandamus 
suit and intervention was not men- 


T 
‘Import Co., 2 So.2d 628, 197 La. 862. 
_ Me. On exceptions to ruling deny- 
ing peremptory writ and quashing al- 
ternative writ which had been issued 
on petition for mandamus to compel 
secretary of state to reject certain 
votes cast at primary election, Supreme 
Judicial Court would not decide wheth- 
er action of Governor and Council in 
determining result of primary  elec- 
tion and their decision as to candidates 
, receiving highest number of votes cast, 
3 could be reviewed by Supreme Judicial 
: Court, where mandamus proceeding 
Was against secretary of state only, 
and Governor and Council were not 
named as parties in the alternative 
writ. Rev.St.1930, ¢. 7, § 16, as amend- 
ed by Laws 1931, « 75: oc. %,-§$ 17; 
ce. 7, § 17-A, as added by Laws 1933, 
ec. 217; ce. 116, § 18.—Burkett ex inf. 
7 Leach v. Robie, 15 A.2d 71, followed 


: in Burkett v. Robie, 15 A.2d 74 and 
15, A.2d-75. 
Mass. In determining whether 


amendment which added words “peti- 
tion dismissed without prejudice to the 
bringing of other proceedings not in- 
consistent with the opinion of Supreme 
Judicial Court” sustaining demurrer to 
petition to original judgment for re- 
spondents in mandamus proceeding, 
was harmful to respondents, neither 
respondents nor Supreme Judicial 
Court were required to undertake the 
burden of investigating all possibilities 
i to determine in exactly what manner 
- the new form of judgment might pos- 

sibly redound to petitioners’ advantage, 
je —Amory v. Kelley, 34 N.H.2d 507, 309 
; Mass. 162. 

Mo. Bven if general statement in pe- 
tition attacking validity of zoning or- 
-dinance was sufficient to raise consti- 
tutional question within jurisdiction of 


Supreme Court, the constitutional ques- © 


| tion was abandoned where there was no 
reference to any constitutional provi- 
sion in appellant’s “Points and Authori- 
7 ties” or in the “Arguinent”’ in his brief, 
q but instead appellant cited zoning stat- 
; utes and argued the invalidity of the 
2 ordinance because of failure of city to 
comply with their requirements.—State 
on ry Luechtefeld v. Arnold, 144 S.W. 


N.M. A mandamus order compellin 
county to levy tax to pay a judgmen 
previously rendered by the same judge 
was attended on appeal, in absence of 
contrary contention in trial court, by 
presumption, that earlier judgment 
rested on theory of wrongful diversion 
or tort, so as to authorize the manda- 
mus irrespective of statutory debt lim- 
its. Comp.St.1929, §§ 33-4241 et seq., 
33-5601.—State ex rel. Martin v. Harris, 
115 P.2d 80, 45 N.M. 335. 


On appeal from mandamus order 
compelling county to levy tax to pay 
a judgment previously rendered by the 
same judge, findings in the earlier 
judgment that failure to pay plain- 
tiff’s claim was due to wrongful diver- 
sion of funds supported the presump- 
tion that earlier judgment rested on 
theory of wrongful diversion or tort, 
so as to authorize the mandamus ir- 
respective of statutory debt limits. 
Comp.St.1929, §§ 33-4241 et seq., 33- 
5601.—State ex rel. Martin v. Harris, 
115 P.2d 80, 45 N.M. 335. 

; N.Y. On appeal from order compel- 

= ling Board of Estimate to grant appli- 

eation for retirement of member of em- 

ployees’ retirement system who had 

@ been dismissed from service before date 

set in application for actual retirement, 

whether member had adequate defense 

to charges on which he was dismissed 

and fact that he had made restitution 

of part of amount of shortage found 

in his accounts was not before Court 

of Appeals. Administrative Code, —-§ 

B3—36.0.—Eberle v. LaGuardia, 33 N. 

B.2d 692, 285 N.Y. 247, reversing 23 
N.Y.S.2d 467, 260 App.Div. 856. 

Tex.Civ.App. On appeal by members 

of commissioners’ court and other 


ibe eptty offi 


jators against count 
ot 


th in Mee SAG 
, officers from adverse judgment 
in mandamus proceeding to compel 


court to allow, a claim against county 


based upon judgment recovered by re- 
in a condemna- 
tion suit, Court of Civil Appeals could 
not consider proceedings in other con- 
demnation suits and in a suit attack- 
ing relator’s judgment, in absence of 
an order consolidating such suits, and 
records which had been made or which 
might be made in other suits had no 
bearing upon appeal. Vernon’s Ann. 
Civ.St. arts. 1575, 1626, subd. 2.— 
Paschall vy. Renshaw, 142 S.W.2d 717. 


In mandamus proceeding to compel 
commissioners’ court to allow a claim 
against county based upon judgment 
recovered by relators against county 
in a condemnation suit, the granting 
of writ of mandamus was equivalent 
to a finding by trial court that judg- 
ment was valid, and on appeal in 
mandamus proceeding Court of Civil 
Appeals was bound to presume that 
there was evidence before trial court 
to support judgment. Vernon’s Ann. 
Civ.St. arts. 1575, 1626, subd. 2.—> 
Paschall v. Renshaw, 142 S.W.2d 717. 

On appeal in mandamus proceeding 
to compel commissioners’ court to al- 
low a claim against county based upon 
a judgment by county court against 
county in a condemnation suit, Court 
of Civil Appeals could not review 
county court case in which relators’ 
property was condemned. Vernon’s 
Ann.Civ.St. arts. 1575, 1626, subd. 2.— 
Paschall v. Renshaw, 142. S.W.2d 717. 

Tex.Civ.App. Where only general 
denial was pleaded. in answer to _peti- 
tion for writ of mandamus, the judg- 
ment granting the writ must stand or 
fall, accordingly as such judgment may 
or may not be supported by the facts 
alleged in the petition taken to be true, 
and hence the only errors, if any in- 
volved, must be of a fundamental na- 
ture——Marr y. Reynolds, 151 S.W.2d 
263, error dismissed, judgment correct. 
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Mo. The discretion of the court be- 
low in granting or refusing writ of 
mandamus will not be reviewed, where 
it appears to have been lawfully exer- 
cised and no abuse is shown.—Samp- 
son Distributing Co. y. Cherry, 143 S. 

W.2d 307. 
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C.C.A.Fla. Where proceeding was 
brought to require levy and collection 
of special tax on property within the 
town of North Miami, Florida, to pay 
judgment on municipal bonds, and the 
Spreading of taxation over several 
years was not sought in the trial court, 
mandatory order against the town 
would not be reversed because of fail- 
ure to spread the taxation, but the 
Circuit Court of Appeals directed that 
affirmance of order should not prevent 
an application for such a spread, and 
peremptory mandamus could be en- 
forced, modified or postponed as jus- 
tice might require.—North Miami, Fla., 
v. Meredith, 121 F.2d 279. 


Cal.App. Where judgments appealed 
from in mandamus and injunction pro- 
ceedings were to be affirmed, District 
Court of Appeal could adopt additional 
findings of fact, in support of judg- 
ments, upon undisputed evidence. Code 
Civ.Proc. § 956a; Const. art. 6, § 4%4.— 
Noce v. Department of Finance, 113 P. 
2d 716. 

Fla. Where allegations of return, 
tendered with motion to vaeate judg- 
ment awarding peremptory writ of 
mandamus because of respondents’ fail- 
ure to file return to alternative writ, 
were insufficient to constitute valid de- 
fense to alternative writ, motion was 
denied, and no reversible error appears, 
judgment will be affirmed by Supreme 
Court on writ of error.—Cone v. State 
ex rel. Woman’s Benefit Ass’n of Port 
Huron, Mich., 198 So. 700. 

Fla. A judgment awarding peremp- 
tory writ of mandamus, requiring State 
Board of Administration to pay relator 
sum due on bonds of special road and 
bridge district, is affirmed.—Cone vy. 
State ex rel. Carter, 198 So. 692; Cone 
vy. State ex rel. Woman’s Benefit Ass’n 


of Poxt Huron, Mich., 198 So. 701, re- 


of publie instruction undertook to con- 
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hearing denied 199 So. 43. ; a 
Fla. Where order. of county board ~~ 


solidate school districts without an 
election therefor, but order was lim- — 
ited to the current school term and 
gramting of peremptory writ of man- — 
damus would create confusion and dis- 
order, refusal to grant peremptory writ | 
was not an abuse of discretion, and 
order would be affirmed without preju- 
dice to right to apply for a similar 
writ if board’ should’ undertake to — 
make similar orders in future. Acts — 
1939, c. 19355, § 423(13) (a).—State 
ex rel. Ball y. Robinson, 1 So.2d ‘621. ‘ 
Fla. Where no error clearly ap- © 
peared from a careful study of record 
and briefs on appeal from judgment 
for respondents in mandamus proceed- 
ing, judgment was affirmed.—State ex 
rel. McCants v. City of West Palm 
Beach, 3 So.2d 158. Pps. 
Il.App. Where, on appeal in manda- © 
mus proceeding, it appeared that par- 
ties whose rights would be affected by — 
orders entered in previous mandamus _ 
proceedings were not made parties, it 
was Appellate Court’s duty on its own 
motion to decline to proceed to deter- — 
mination of the cause in absence of such > 
parties, and to reverse the cause for 
further proceedings in accordance with 
opinion if such judgment creditors 
were made parties——People ex rel. ~ 
Bradford Nat. Bank of Greenville vy | 
School Directors of Dist. No. 62, Frank- 
lin County, 32 N.H.2d 1008, 309 WW. ay 
App. 242. eat eae 
Ill.App. Where circuit court’s order ._ 
directing issuance of a writ of man-* 
damus to compel defendants to issue 
a_trainer’s license to relator under the 
Horse Racing Act was appealed to Ap- i. 
pellate Court which dismissed appeal 
as involving a moot question, circuit — 
court’s clerk should have refused to | 
thereafter issue a writ of mandamus © 
without further direction from circuit —_ 
court. Smith-Hurd Stats. c. 8, § 37a 
et seq.—People ex rel. Mikel v. Illinois — 
Racing Commission, 33 N.H.2d 893, 
310 Ill. App. 68. Wess 
Where circuit court’s order directing __ 
issuance of writ of mandamus to com- _ 
pel defendants to issue a trainer’s li- 
cense to relator under the Horse Rac- 
ing Act for period ending December 
31, 1939, was appealed to Appellate — 
Court which dismissed appeal in Feb- i? 
ruary 1940, circuit court had. jurisdic- 
tion to amd should have quashed, on 
defendants’ motion, a writ of manda- — 
mus issued by elerk of circuit court 
in May, 1940, without any new appli- 
cation having been made therefor by | 
relator, since question involved in man- 
damus proceedings had become “moot” — 
and writ would produce no beneficial 
result. Smith-Hurd Stats. c. 8, § Siang 
et seq.—People ex rel. Mikel v. Illinois 
Racing Commission, 33 N.H.2d 898, 
$10 Ill.App. 68. : 


Where circuit court’s order directing — 
issuance of writ of mandamus was ap- — 
pealed to Appellate Court which dis- 
missed appeal, circuit court was bound — 
to examine mandate and opinion of — 
Appellate Court in order to determine i 
its course after dismissal of appeal. 
—People ex rel. Mikel v. Illinois Racing 
Commission, 33 N.E.2d 893, 310 Il. wi 
App. 68. uy 

La.App. Where only candidate for 
office of member of school board whose 
name appeared on ballots died on day 
prior to election, and votes were writ- 
ten in for person who did not file with 
clerk of court statement containing 
correct name and consent to be voted 
for for the office, as required by stat- 
ute and constitutional amendment, 
mandamus proceeding by such person 
to compel board of supervisors of elec- 
tions to declare such: person elected - 
was not an “election contest’ as re- f. 
gards whether appeal was required to : 
be disposed of within 24 hours after 
submission. Act No. 100 ef 1922, § 

17; Act No. 46 of 1940, 88, 86, LO 

Act No. 224 of 1940, § 73; Const.1921, F 
art. 8, 10, 15, as amended.—State 

ex rel. Glorioso v. Board of Sup’rs of 
Sens for Parish of Jefferson, 198 

oO. 5 
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La.App. A married permanent teach- 
er who, after 12 years of continuous 


service, was forced to quit teaching for 
four months during childbirth and re- 
cuperation thérefrom, and who, after 


her application for reinstatement was 
rejected, brought timely suit to com- 
pel board to provide her with employ- 
ment for remainder of session, was en- 
titled to recognition as a permanent 
teacher, and to judgment for salary 
from date she tendered services to end 
of session, but portion of judgment, 
ordering employment for a period long 
ty past when case was determined on ap- 
peal, was reversed. Act No. 58 of 1936. 

—State ex rel. Penny v. Rapides Parish 

School Board, 1 So.2d 334. 

Mass. Supreme Judicial Court could 
affirm order sustaining demurrer and 
ordering that petition for writ of man- 
damus to compel revocation of a license 
be dismissed without considering ques- 
tions respecting a point of practice and 

_ whether case became moot upon expira- 
tion of original license, where order 
was right: on its merits and practical 
result to petitioners would be same, 
_» whether questions were dealt with or 
not.—Bushway-Whiting Ice Cream Co. 
_v. Mayor and Aldermen of Somerville, 
; 31 N.E.2d 533, 308 Mass. 148. 
= N.Y.App.Div. In proceeding for writ 
of mandamus directed to village board 
- of health, order directing board of 
health to approve certain plans and 
2 specifications for a slaughterhouse to 
be erected in the village was reversed 
and petition for writ of mandamus dis- 
missed.—Peekskill Packing Co. v. 
Board of Health of Village of Peek- 
skill, Westchester County, 25 N.Y.S.2d 
366, 261 App.Div. 915, reversing Peeks- 
‘kill Packing Co. v. Board of Health of 
Village of Peekskill, 14 N.Y¥.S.2d 229, 
172 Mise, 176. 
| N.Y.App.Div. In mandamus to com- 
~. pel corporation and its officers to per- 
mit inspection of its books and rec- 
ords, order providing that inspection 
should not continue for more than five 
business days was modified on appeal 
is 2 so as to provide that inspection should 
act not continue for more than ten busi- 
mess days.—Kenney v. H. Kenney Sons, 
>> 28 N.Y.S.2d ears App.Div. 868. 
Sei 56 


_ Ga. A proceeding by school district 
trustees against county board of edu- 
cation for mandamus nisi and absolute 
--—s- falls within statutory rule, controlling 
civil actions at law, that parties failing 
therein are liable for costs. Code 1933, 
§§ 24-3401, 64-101 et seq.—Board of 
- Hducation of Madison County v. Fow- 
jer, 14 S.H.2d 478. 

' In mandamus proceeding by school 
district trustees against county board 
- of education, where it appeared with- 
out dispute at hearing, and order dis- 
missing petition recited, that defend- 
‘ ants had complied with things sought 
to be compelled, thus accomplishing 
purposes of petition and_ obviating 
necessity for further proceeding, court 
properly assessed costs against defend- 
ants, who were failing parties within 
statute governing costs in civil actions 

at law. Code 1933, §§ 24-3401, 64-101 

et seq.—Board of Hducation of Madison 
- County v. Fowler, 14 8.H.2d 478, 

Mich. Where mandamus proceeding 
primarily involved a matter of public 
concern, no costs would be allowed.— 

People ex rel. Wright vy. Kelly, 293 N. 

W.. 865, 294 Mich. 503. 

Mich. In mandamus proceeding to 
compel state officers to convey land 
to city upon tender of amount required 


Ray Re tah 
is aed 


B, for redemption, no costs were awarded 
Ex where matter was of public interest.— 
iy Slutz v. Brown, 294 N,W. 147, 295 
by Mich. 185. 


Mich. Where mandamus was to be 
ae denied in proceedings against the Audi- 
ah tor General and others wherein Supreme 
Court was asked to interpret sections 
of the State Land Office Board Act, 
mandamus would be denied without 
costs, since a public question was in- 
Lf volved. Comp.Laws Supp.1940, §§ 3723- 
’ 1 to 3723-14.—Prince v. Auditor Gen- 

eral of Michigan, 297 N.W. 223, 297 
Mich. 157. 

Mich. Where mandamus proceeding 

involved question of public interest, no 
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costs would be awarded on denial of 
writ.—Smith v. Ingham Circuit Judge, 
298 N.W. 102, 297 Mich. 478. 

Mont. Where 400 out of 527 votes 
east for office of clerk of district court 
were cast for candidate who had been 
dead for 24 days on day of election, 
and living candidate receiving 97 votes 
which wag the highest number of votes 
cast for any living person as matter of 
law was entitled to such office, such 
candidate in prosecuting mandamus ac- 
tion to compel county commissioners to 
reconvene as a board of canvassers and 
to issue a certificate of election to such 
living candidate was entitled to reason- 
able attorney’s fee for services rendered 
together with costs. Revy.Codes 1935, 
§§ 540, 696, 795, 9858 ; Const. art. 9, 
§§ 2, 13.—State ex rel. Wolff vy. Geur- 
kind, 109 P.2d 1094. 

Mont. In mandamus proceeding 
against board of county commissioners 
where each member appeared and made 
defense in Zood faith, relator who pre- 
vailed was entitled to recover damages 
and costs, including a reasonable at- 
torney’s fee. Rev.Codes 1935, § 9858. 
State ex rel. Nelson vy. Board of 
Com’rs of Yellowstone County, 109 P. 
2d 1106. 

N.J.Sup. Where, under controlling 
law at time of commencement of man- 
damus action, relator had justifiable 
grounds for instituting the action, but 
court determined that subseauent de- 
cision of United ‘States Supreme Court 
precluded issuance of a writ of manda- 
mus, no costs would be allowed.—New 
Jersey Bell Telephone Co. v. Delaware 
River Joint Commission, 15 A.2d 221. 
125 NJ.L. 235, 

Ohio. Where demurrers to first 
amended petition for writ of manda- 
mus were sustained, motion to strike 
second amended petition was granted, 
and leave to file third amended peti- 
tion was denied after consideration 
thereof, the court sua sponte would 
dismiss the proceeding at cost of re- 
lator.—State ex rel. Foster v. Miller, 
30 N.B.2d 992, 137 Ohio St. 503, dis- 
ae oe cause 25 N.E.2d 686, 136 Ohio 


Ohio. The securing of costs and giv- 
ing written request to prosecuting at- 
torney, and prosecuting attorney’s re- 


| fusal to bring suit, are prerequisites or 


“conditions precedent” to taxpayer’s 
right to maintain mandamus to compel 
county auditor to assess and county 
treasurer to collect personal property 
taxes. Gen.Code, §§ 2921, 2922, 11614 
et seq.—State ex rel. Houghton v. Peth- 
tel, 32 N.H.2d 411, 138 Ohio St. 20. 

In mandamus action to compel coun- 
ty auditor to assess and treasurer to 
collect personal property taxes, demur- 
ring to the petition did not. constitute 
“waiver” of securing of.costs, the giv- 
ing of written request to prosecuting 
attorney to sue and prosecuting at- 
torney’s refusal to bring suit as con- 


‘ditions precedent to taxpayer’s right to 


sue.. Gen.Code, §§ 2921, 2922, 11614 et 
seq.—State ex rel. Houghton y. Peth- 
tel, 32 N.H.2d' 411, 138 Ohio St. 20. 
Wash. A proceeding for a writ of 
mandate is but another form of ‘civil 
action” and is governed by the rule that 
the successful litigant may recover only 
such counsel fees as the statute or 
agreement of the parties provides shall 
be taxed as costs in the action. Rem. 
Rev.Stat. §-481.—State ex rel. Macri y. 
City of Bremerton, 111 P.2d 612. , 


Where a city was adjudged to have 
wrongfully paid from and withheld bal- 
ance of a contractor’s retained per- 
centage earned under a public works 
contract, and contractor brought a man- 
damus action against city to collect re- 
tained percentage, contractor was not 
entitled to recover against city, as costs 
or damages, an attorney’s fee in excess 
of amount fixed by statute under rule 
that equity may allow counsel fees to 
a complainant who has maintained a 
successful suit for preservation, pro- 
tection, or creation of common fund or 
has created or brought into court such 
fund. Rem.Rev.Stat. § 481.—State ex 
rel. Macri v. City of Bremerton, 111 P. 
2d 612. 

Wash. In original mandamus pro- 
ceeding to compel Washington ‘Toll 
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Bridge Authority and members there=) is 


b war nalts 


of to-issue warrants for payment of 


balance due on contract for comstruc- ~ 


+ 


tion of bridge, where statute creating 


Authority had made it a distinct legal 
entity apart from state and had au- 
thorized it to finance construction of 
bridges and tunnels without capital ex- 
penditure or obligation on part of state, 
contractors were entitled to interest 
and, from the Authority only, were 
entitled to recover costs, including a 
statutory attorney’s fee. Rem.Reyv.Stat. 
ss 1024, 6524—8a, 6524—7, 6524—14.— 
tate ex rel. Pacific Bridge Co. v. 
Wasnlets Toll Bridge Authority, 112 


§ 760 
Tex.Civ.App. Costs of mandamus 
proceeding to compel commissioners’ 


eourt, county judge and county clerk, 
who was ex officio clerk of commis- 
sioners’ court, to allow a claim against 
county based on judgment recovered 
by relators against county in. condem- 
nation suit were properly taxed against 
commissioners who were either absent 
or voted against claim when presented 
to commissioners’ court where, if all 
members of court had been present 
and a tie vote had resulted, county 
judge would have voted to allow claim. 
Vernon’s Ann.Civ.St, arts. 1575, 1626, 
subd. 2, 2066.—Paschall v.’ Renshaw, 
142 S.W.2d 717. 

Officers who are ordered by a writ 
of mandamus to perform an official - 
duty are liable individually and per- 
sonally for costs incurred in procuring 
mandatory order, and costs will not be 
taxed against them in their official ca- 
pacity unless they show that they have 
funds in their hands as such officers, 
with which to pay.—Paschall v, Ren- 
shaw, 142 S.W.2d 717. ; 


MARINE INSURANCE 


§ 130 

N.Y.Sup. In action by insured to re- 
cover additional premiums paid under 
protest on policy covering oil shipment 
from Shanghai, defense that if the 
contract of affreightment permitted 
shipowner to cancel or suspend sched- 
uled call at Shanghai in event of war, 
and if ship on which oil was to be 
shipped failed to call because of hos- 
tilities ‘or warlike operations, then, un- 
der the “held covered”? clause, insurers 
were entitled to additional premiums, 
was sufficient, where policy provided 
that shipment was held covered at a 
premium to be arranged in case of 
deviation or change in voyage, or other 
variation of the adventure, by reason 
of exercise of any liberty granted to 
the shipowner under the contract of 
affreightment.—Murray Oil Products 
Co. vy. Hanover Fire Ins. Co., 24 N.Y. 
§.2d 101, modified 24 N.Y.S.2d 763, 261 
App.Div. 809. 


_in action by insured to recover addi- 
tional premiums paid under protest on 
policy covering oil shipment from 
Shanghai, defense that, but for the 
“held covered’? clause of policy, one 
of insurers would have been relieved 
of any liability under its policy on 
account of failure of oil to go forward 
on the ship intended, and that, since 
oil was held covered under that clause 
“at a premium to be arranged,” in- 
surers were entitled to collect such 
premium, was insufficient, in view of 
ruling of Supreme Court justice, on 
motion to dismiss complaint, that de- 
lay was not brought about in the 
“course of transit,’ nor result of any 
voluntary act on part of insured, but 
in consequence of hostilities, one of 
risks specifically insured against under 
poy ean Oil Products Co. vy. 
anover Fire Ins. Co., 24 N.Y¥.S.2d 101. 
ace 24 N.Y.S.2d 768, 261 App.Diy. 

In action by insured to recover ad- 
ditional premiums paid under protest 
on policy covering oil shipment from 
Shanghai, defense that the additional 
premiums were paid “voluntarily and 
without objection or protest” and as 
result of a valid compromise between 
the parties was insufficient, since if ad- 
ditional premiums were unwarranted 
and were complied with only because 
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ment of suit against owners of ship 
for alleged breach of its contract to 
transport the oil, in which action in- 
sured alleged, as damages, the pay- 
ment to insurers of premiums sued 
for, was insufficient as a complete de- 
fense, where it was not alleged that 
sum received *in settlement was as 
large as amount of additional premi- 
ums.—Murray Oil Products Co. v. Han- 
over. Fire Ins. Co., 24 N.Y.S.2d 101, 
mods oed 24 N.Y.S.2d 763, 261 App.Div. 
09, 

In action by insured to recover ad- 
ditional premiums paid under protest 


on policy covering oil shipment from 


Shanghai, defense that additional prem- 
iums were paid voluntarily and without 
mistake was insufficient—Murray Oil 
Hanover Fire Ins. Co., 
24 N.Y.S.2d 101, modified 24 N.Y.S8.2d 
763, 261 App.Div. 809. 

In action by insured to recover ad-* 
ditional premiums paid under protest 
on policy covering oil shipment from 
Shanghai, partial defense that insurers 
were entitled to a credit or setoff to 
.extent of amount paid to brokers as 
commissions was insufficient, since in- 
sured, if entitled to recover, was en- 
titled to full amount of moneys which 
insurers allegedly exacted as additional 
premiums.—Murray Oil Products Co. v. 
Hanover Fire Ins. Co., 24 N.Y.S.2d 
101, modified 24 N.Y.S.2d 763, 261 App. 
Div. ‘809; . > 

In action by insured to recover ad- 
ditional premiums paid under protest 
on policy covering oil shipment from 
Shanghai, where demand for additional 
premiums was made in accordance 
with so-called ‘held covered” clause, 
providing that shipment was held coy- 
ered at a premium to be arranged in 
case of deviation or change in voyage 
or other variation of the adventure, 
by reason of exercise of any liberty 
granted to shipowner, partial defense 
that insurers were entitled to credit 
or set-off to extent of sum of $10,000, 
which insured allegedly received from 
shipowner, in settlement of its action 
for alleged breach of contract to trans- 
port oil, was insufficient, since there 
was no privity between insurers and 
shipowner, and alleged settlement 
could not inure to benefit of insurers. 
—Murray Oi] Products Co. v. Hanover 
Fire Ins. Co., 24 N.Y.S.2d 101, modified 
24 N.Y.S.2d 763, er aa 809. 


§ 

C.C.A.N.Y. The phrase ‘‘peril of the 
sea” has the same meaning when used 
in a marine policy as when used in a 
bill of lading, and the phrase, if cover- 
ing only extraordinary occurrences, 
does not include those injuries which 
are the run of all voyages, but does 
include occasional visitations of vio- 
lence of nature, like great storms, even 
though they are no more than should 
be expected.—Hecht, Levis & Kahn vy. 
New Zealand Ins. Co., 121 F.2d 442. | 

§ 304 aa 

C.C.A.Tex. The phrases “privity or 
knowledge” in limitation of liability 
statute and “fault or privity” in marine 
policy covering loss, damages or ex- 
penses for which assured should become 
liable without fault or privity of as- 
sured, relieve owner of personal liabil- 
ity where he has not been personally 
negligent or privy to negligence of his 
servants or agents, and negligence or 
fault causing injury is attributable to 
owner not personally but only under 
the doctrine of respondeat superior, and 
such phrases are concerned with. lia- 
bility for simple fault and simple neg- 
ligence not merely with wilful, deliber- 
ate and intentional action or gross 
negligence. 46 U.S.C.A. § 183.—Con- 
tinental Ins. Co. v. Sabine Towing Co., 
117 F.2d 694. 

Where sinking of tug was due to 
negligence of corporate owner’s execu- 


tive officers, 


tion 
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and engineer in making repairs, own- 


er could not recover on marine policies 


covering loss, damages or expenses for 


which assured should become liable 


without ‘fault or privity’’ of assured.— 
Continental Ins. Co. v. Sabine Towing 
Co., 117 F,2d 694. 
§ 411 

N.Y.Sup. The occurrence of the event 
insured against under a policy, such as 
a policy insuring the anticipated earn- 
ings “and/or” interest of charterer of 
steamship, must cause the loss, in or- 
der to create liability.—Continental 
Grain Co. v. Christie, 22 N.Y.S.2d 57. 


§ 422 

N.Y.Sup. Under policy whereby char- 
terer of steamship insured its ‘‘Antici- 
pated Earnings and/or Interest” against 
“Total and/or Constructive Total Loss 
of vessel as per clause” providing that 
“Insurance Is Only Against The Total 
and/or Constructive Total Loss and/or 
Arranged and/or Compromised Total 
Loss of the vessel’, liability under the 
policy was not absolute, and a causal 
relation was required to be shown be- 
tween charterer’s claimed total loss of 
anticipated earnings “and/or” interest 
and the peril insured against, which 
was the constructive total loss of the 
vessel.—Continental Grain Co, v. Chris- 


tie, 22 N.Y.S.2d 57. 
Under policy whereby charterer of 
steamship insured its “Anticipated 


Earnings and/or Interest” against “To- 
tal and/or Constructive Total Loss of 
vessel as per clause” providing that 
“Insurance Is Only Against The Total 
and/or Constructive Total Loss and/or 
Arranged and/or Compromised Total 
Loss of the vessel’’, total loss only was 
insured against, and constructive total 
loss of steamship did not result in total 
loss “of anticipated earnings “and/or” 
interest, where after steamship, though 
a constructive total loss, was repaired, 
there were approximately 19 months 
left to charterer to earn its profit under 
its charter, and charterer made and ac- 
cepted a profit by the mutwal cancella- 
| of its subcharter.—Continental 
sae Co. v. Christie, 22 N.Y.8.2d 
§ 468 

D.C.N.Y. Where marine time policy 
of one insurer expired and similar time 
policy of another insurer took effect 
during voyage on which cargo was 
damaged and first insurer’s policy pro- 
vided that notwithstanding anything to 
contrary contained in policy, no liabil- 
ity should attach to insurer for first 
$2,000 of all claims whereas second 
insurer’s policy contained a provision 
for deduction of $2,000 with respect to 
each cargo carried, each insurer was 
entitled to a $2,000 deduction, as 
against contention that insurers were 
entitled to only one $2,000 deduction 
which should be divided between them 
in the same proportion as the damages. 
—Export 8S. 8. Corporation y. American 
Ins. Co., 35 F.Supp. 422. 


§ 484 

D.C.Fla. Where a spud on libelant’s 
dredge was damaged under circum- 
stances rendering respondent liable for 
damages including an item of $711.80 
for repairs, and insurer under libel- 
ant’s marine policy covering dredge 
had paid libelant for cost of repairs 
less $200 ag provided in deductible 
clause, and insurer, to which libelant 
had assigned recovery to extent of 


$511.80, was a party to libel, libelant » 


was entitled to recover $711.80 for re- 
pairs, of which amount insurer was 
entitled to receive $511.80.—M 


Dredging & Construction Co. vy, Mi- 
ami Bridge Co., 39 F.Supp. 311. 
§ 534 
C.C.A.N.Y. In libel on indemnity 


marine policy, covering damage which 
assured, “without their actual fault 
or privity, shall have become liable to 
pay and shall pay,’ assured had the 
urden of proof throughout, to show 
that loss was covered and happened 
without assured’s fault or privity. 46 
U.S.C.A. § 183.—New York & Cuba Mail 
S. S. Co. v. Continental Ins. Co. of City 
of New York, 117 F.2d 404, reversing 
32 F.Supp. 251. 
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ies § 557 — ei ain 
©.C.A.N.Y. In libel on indemnity 
marine policy, evidence held to estab- 
lish actual fault or privity of corpo-— 
rate shipowner, comprising failure to 
provide proper watch, hold fire and i 
boat drills, or prepare men and ‘equip- | 
ment for emergency of fire and aban- — 
donment of vessel, precluding recovery — 
with respect to shipowner’s liability 
for damages resulting from fire at sea. 
46 U.S.C.A. §§ 183, 189, 470, 481, 491, — , 
673; Cr.Code, § 282, 18 U.S.C.A. § 461. 
—New York & Cuba Mail S. 8. Co. v, 
Continental Ins. Co, of City of New 
York, 117 F.2d 404, reversing 32 BF. 
Supp. 251. it 
Where corporate shipowner’s marine 
superintendent disclaimed learning 
anything from logbooks concerning 
failure to hold fire and boat drills 
even that there were not complete rec- — 
ords of drills, fault and privity, pre- . 
cluding recovery on indemnity marine 
policy with respect to damages r 
‘sulting from fire at sea, were affirm 
tively indicated. 46 U.S.C.A. § 183. 


New York & Cuba Mail S. S. Co. 
Continental Ins. Co, of City of» Ne) 
York, 117 F.2d 404, reversing 32 FP. 
Supp. 261. ae ice 


& 
See Canada Rice Mills Limited v. 
dion Marine & General Ins. Co. [1941 
Dom.L.R. 1. 


MARITIME LIENS 


§ 

©.C.A.Mass. The “maritime 
though adhering to the vessel, 4 
secret one which may operate to prej 
dice of general creditors and purchas-— 
ers without notice and is therefore ~ 
stricti juris and cannot be’ extende 
by construction, analogy or inference. 
—The Josephine & Mary, 120 F.2d 459 

C.C.A.Pa. An action in personam in 
admiralty begun by foreign attachment — 
does not become an “action in rem” 
when property is seized, and the lien 
of attachment is in nowise the equiv 
lent of an ordinary ‘‘maritime lien’ en 


be 


reversing 
Supp. 541. 


e § aie 

Wash. An owner cannot have a> 
maritime lien on his own vessel.—Whit 
ing v. Rubinstein, 116 P.2d 305. 
§ 19 Ne 
D.C.Mass. The purpose of a “mari. 
time lien” is to enable a vessel to ob- 
tain supplies by giving a temporar 
underlying pledge of the vessel which . . 
will hold until payment can be made ~ 
or more formal security given.—Th 
Salvator, 35 F.Supp. 558. ¢ 
: § 49 NBR Le 
©.0.A.Mass. An agreement between 
owner of vessel and parents of injured — 
engineer to pay one share out of the — 
owners’ portion of net proceeds from 
trips of vessel, plus hospital and medi- — 
eal expenses until engineer was well 
and able to work did not furnish basis — 
for a maritime lien.—The Josephine & 
Mary, 120 F.2d 459. ; 


§ 73 

ash, Where persons supplying ma- 
terfil and furnishing services for re- 
pair of vessel ‘‘waived” any rights they 
may have had to maritime lien on ves- 
sel by looking for payment to third 
persons who had guaranteed all bills 
for reconditioning vessel, third persons 
paying for such materials and services 
did not have a maritime lien by ‘‘sub- 
rogation’. 46 U.S.C.A. § 971.—Whiting tA 
v. Rubinstein, 116 Bae 305. rs 


D.C.N.Y. A preferred mortgage on 
a ship did not lose its preferred status 
upon maturity of the mortgage, and 
the mortgagee’s rights remained su- 
perior to rights of parties who held 
ordinary supplymen’s and repairmen’s 
liens. Ship Mortgage Act of 1920, 46 


§ 93 


U.S.C.A. § 911 et seq.—The Favorite, 
34 E.Supp. 324. | P 

If inspection of ship’s papers: dis- 
closes to repairman that there is a 
preferred mortgage on the ship, the 
repairman deals with the ship with 
full knowledge, if it appears that ma- 
turity date has passed and no certifi- 
eate of discharge is indorsed on the 
mortgage. Ship Mortgage Act § 30, 
subds. D, H, J, 46 U.S.C.A. §§ 922, 928, 
941._The Favorite, 34 F.Supp. 324. 

Mortgagee which had a_ recorded 
preferred mortgage on ships did not 
by failing to foreclose the mortgage 
upon maturity lose the preferred status 
thereof either by “waiver” or “laches”, 
and the mortgage lien was superior to 
lien of supplymen and _  repairmen. 
Ship Mortgage Act § 30, subds. D, BH, 
Sy 46, US. CAs §§ 922, 923, 941,974. 
—The Favorite, 34 F.Supp. 324. 

1 


§ 107 
C.C.A.N.Y. The priority of the lien 
of a preferred mortgage on -ships, 
which mortgage conformed to provi- 
sions of Merchant Marine Act and was 
-recorded as required therein, over a 
- maritime lien for repairs to one of the 
ships was not to be determined by 
analogies derived from rules of law 
applicable to bottomry bonds. Ship 
Mortgage Act 1920, § 30, subds. A-W, 
- 46 UW.S.C.A. § 911 et seq.; Merchant 
_ Marine Act 1920, § 1 et seq., 46 U.S.C.A. 
' § 597 et seq.—The Favorite, 120 F.2d 
899, affirming 34 F.Supp. 324. 2 
Under Merchant Marine Act, the lien 
of a preferred mortgage on_ ships, 
_ which mortgage conformed to provi- 
- sions of the act and was properly re- 
- eorded as required therein, was prior 
to a maritime lien for repairs to one 
of the ships made eight years after 
expiration of date of maturity of mort- 
gage, notwithstanding that no exten- 
‘sion of date of maturity of mortgage 
was ever made, recorded or endorsed, 
i and that no certificate of partial dis- 
charge was ever made, recorded or 
endorsed, and that mortgagee delayed 
approximately nine years after mort- 
- gage matured before commencing fore- 
_ ¢losure proceedings. Ship Mortgage 
Act 1920, § 30, subds. A-W, 46 U.S.C.A. 
 § 911 et seq.; Merchant Marine Act 
1920, § 1 et seq., 46 U.S.C.A. § 597 et 
seq.—The Favorite, 120 F.2d 899, af- 
firming 34 F.Supp. 324. 
8 117 


Wash. Persons supplying materials 
and furnishing services for repair of 
_ vessel “waived” any right they may 
‘ ‘have had to maritime lien on such ves- 
_ sel by looking for payment to third 
persons who had guaranteed all bills 

for reconditioning vessel. 46 U.S.C.A. 
§ 971—Whiting v. Rubinstein, 116 P. 
2a 305 


Third persons, advancing money for 
reconditioning vessel purchased by cor- 
poration, “waived” any right they may 
have had to maritime lien on vessel by 
looking to credit of corporation and to 
the security which they had under 
financing agreement with corporation. 
46 U.S.C.A. § 971.—Whiting v. Rubin- 
stein, 116 P.2d aoe 


§ 123 

- D.C.Mass. A holder of a maritime 
lien cannot sleep on his rights and en- 
force lien against a vessel when the 
vessel has passed into hands of a bona 
fide purchaser who had no knowledge 
of lien and had no reasonable oppor- 
tunity to learn of it.—The Salvator, 
35 F.Supp. 558. 

The period of limitation of liens in 
admiralty as against a bona fide pur- 
chaser is a reasonable opportumity to 
nm enforce them and is, within certain nar- 
> row limits, a question of fact.—The 
Salvator, 35 F.Supp. 558. 

Where libel to enforce a maritime 
lien against vessel was not filed until 
more than 2% years after lien at- 

tached, and there had been nothing to 
: prevent libelant from enforcing lien 
by exercising proper diligence, libelant 
was guilty of “laches” and lien could 
not be enforced against bona fide pur- 
chaser of vessel who was ignorant of 
°° existence of lien and who did not have 
a reasonable opportunity to learn of 
its existence prior to purchasing vessel. 
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MARITIME LIENS 


Ship Mortgage Act, § 20, subds. C, P, 
46 U.S.C.A. §§ 921, 971.—The Salva- 
tor, 35 F.Supp. 558. 

Where owner of vessel against which 
libelant claimed a maritime lien for 
netting delivered on July 8, 1936, made 
a common-law assignment for benefit 
of creditors, including libelant, on July 
29, 1938, and executed a bill of sale 
transferring vessel to third party, who 
sold vessel to claimant’s predecessor, 
and bills of sale from third party to 
claimant’s predecessor and from prede- 
cessor to claimant did not mention lien, 
libelant could not enforce lien against 
claimant on ground that abstract and 
certificate of record of title at custom 
house showed that owner’s bill of sale 
conveyed vessel to third party as as- 
signee and that claimant was thereby 
put upon notice that a common-law as- 
signment for benefit of creditors had 
been made and that claimant should 
have communicated with third party 
before buying vessel. Ship Mortgage 


“ Act, § 20, subds. C, P, 46 U.S.C.A. §§ 


921, 971.—The Salvator, 35 F.Supp. 558. 
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D.C.Mass. A court of admiralty will 
refuse its.aid in enforcement of a mari- 
time lien if a court of equity would do 
so.—The Salvator, 35 F.Supp. 558. 

N.Y.Ct.Cl. Actions in rem, whether 
arising under general maritime faw or 
to enforce liens given by United States 
or local state statutes, must be prose- 
cuted in admiralty in the United States 
courts, while actions.in personam, aris- 
ing out of maritime contracts or torts, 
may be brought in admiralty or on the 
law side of the United States courts or 
in a state court having an appropriate 
common law,remedy.—Otis v. State, 27 
N.Y.S.2d 527, 176 Misc. 389. 


§ 143 
D.C.Mass. It is of essence of a mari- 
time lienor’s rights that the rights 


shall not be slept upon, and, being un- 
disclosed and cutting under titles sub- 
sequently acquired in good faith and 
without notice of them, a high degree 
of diligence is demanded in their en- 
forcement, and, there being no federal 
statute of limitation on maritime liens, 
question in each case is whether such 
diligence was shown.—The Salvator, 35 
F.Supp. 558. 


MARRIAGE 


§1 : 

D.C.Mich. “Marriage” igs not merely 
a private contract between the parties, 
but a status in which the state ig 
vitally interested, and under which 
certain rights and duties incident to 
the relationship come into being, ir- 
respective of the wishes of the parties. 
—Graham v. Graham, 33 F.Supp. 936. 

D.C.Wash. “Marriage’ at its incep- 
tion is a civil contract requiring free 
and intelligent consent of the parties 
agreeable to the laws of the state 
where consummated, but after marriage 
it becomes a relation and is regulated 
and governed by local law.—Petition of 
Peterson, 33 F.Supp. 615. | 

N.J. “Marriage” is a civil institution 
grounded in contract, but is sui gen- 
eris, is indissoluble except upon 
grounds laid down by Legislature, and 
has a charaeter and status independent 
of the will of the parties. N.J.S.A. 
2:50-1.—Lindquist v. Lindquist, 20 A. 
2d 325, 130 N.J.Hq. 11. 

N.Y.Sup. The state, as a matter of 
public policy, is interested in preserv- 
ing a marriage, since it is a relation- 
ship which forms the basis of the 
family and which in turn constitutes 
the unit of the structure of our civili- 
zation.—Laage v. Laage, 26 N.Y.S.2d 
874, 176 Mise. 190. 

Or. The welfare of society is so 
deeply interested in preservation of the 
marriage relation and so fraught. with 
evil is regarded whatever is calculated 
to impair its usefulness, or designed to 
terminate it, that the law will guard 
and maintain the relation with a 
watchful vigilance—Giddings y. Gid- 
dings, 114 P.2d 1009. 

Pa.Super. ‘‘Marriage’”’ is a civil con- 
tract, involving rights under control of 
the law-making power, and the Legis- 
lature may sever the unity of person. 


y na S eet * . 


( . of 


My 
=Fuleomer v. Pennsylvania R. Co., 


sn ik 
A.2d 593, 141 Pa.Super. 264. ; 

Pa.Super. “Marriage’ is in law 4@ 
civil contract and does not require any 
particular form of solemnization before 
officers of church or state, but it must 
be evidenced by words in the present 
tense uttered with a view and for the 
purpose of establishing the relation of 
husband and wife.——Wolford v. White- 
rock Quarries, 20 A.2d 887, 144 Pa. 
Super. 577. 

Va. Marriage contracts cannot. be 
dissolved by mutual agreement since 
the state is interested in them to pre- 
serve the integrity of the marriage tie 
and to enforce laws against prohibited 
marriages.—Pretlow v. Pretlow, 14 S. 
H.2d 381,177 Va. 524. 


§ 2 

Ill.App. Each state has the right to 
determine and establish laws regulating 
and prescribing what shall constitute 
marriage relation for its own citizens. 
—In_re Peirce’s Estate, 34 N.H.2d 564.- 
310 Ill.App. 481. 

Ky. A marriage may be consummat- 
ed and maintained only by consent of 
the state, which assumes jurisdiction 
of the parties and in the manner pre- 
scribed by the law of such state— 
Hensley vy. Hensley, 151 S.W.2d 69, 286 
Ky. 378. 

Or. Where statute changing age of 
majority from 18 to 21 years was 
passed when female child was under 18 
years of age, no “retroactive” effect. 
was given to such statute by requir- 
ing father of such child who had there- 


tofore been required to pay monthly 


sum during child’s ‘minority * * 
or until further order’ of the court to 


continue such payments. until child 
should: become 21 years of age. Code 
1930, § 33-501; O.C.L.A. § 68-501,— 


State ex rel. Weingart v. Kiessenbeck, 
114 P.2d 147. 


§3 
Ill.App.. The sanction of common- 
law marriages by the state of Nevada 


-is intended to apply only to its own 


citizens.—In re- Peirce’s Estate, 34 N.E. 
2d 564, 310 Ill.App. 481, 

Mass. The law governing annulment 
of marriage with certain exceptions 
based on public policy is the law of 
the place where marriage contract was 
eneiee into.—Levy v. Levy, 34 N.E.2d 


N.Y.Dom.Rel.Ct, The question wheth- 
er a marriage is void ab initio is or- 
dinarily determined by the law of the 
state where marriage wags celebrated, 
but the lex fori controls if lex loci 
contractus is deemed repugnant to 
public policy of the state where matri- 
monial status is under judicial exam- 
ination—Anonymous vy. Anonymous, 22 
N.Y.S.2d 598, 174 Mise. 906. 


Pa.Super. A marriage valid where 
contracted is valid everywhere except 
in the case of marriages repugnant to 
the public policy of the domicile of the 
parties in respect of polygamy, incest 
or miscegenation, or otherwise contrary 
to its positive laws.—Commonwealth y. 
Custer, 21 A.2d 524. 

The circumstances surrounding a 
foreign marriage should be clearly in- 
quired into in deciding whether to ac- 
cord validity to such marriage, since 
a recognition of foreign marriages 
rests on comity alone-—Commonwealth 
v. Custer, 21 A\2d 524. 

Where husband in good faith moved 
his domicile from Pennsylvania to Illi- 
nois and nearly four years thereafter 
procured in Illinois a divorce from 
wife, who did not accompany him to 
Illinois, on the ground of desertion, 
which was also a valid ground for di- 
vorce in Pennsylvania, after which 
husband in Illinois contracted a second 
marriage with another woman, such 
facts disclosed no reason why second 
marriage, which was valid in Illinois, 
should not be recognized in Pennsyl- 
vania.—Commonwealth vy. Custer, 21 A. 
2d 524. 

Where a husband, who moved from 
Pennsylvania to Illinois unaccompanied 
by his wife, procured in Illinois a di- 
vorce on ground which would have 
constituted a valid ground for divorce 
in Pennsylvania as well as in Illinois, 


—— 
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Awhich "was valid in Illinois —Common- 
wealth v. Custer, 21 A.2d 524, 


where 


™ ee sa a di a ils paid mye ay 


ennsylvyania of second marriage 


_ The law of the state in which a mar- 
riage is celebrated governs the va- 
lidity of the marriage in regard to the 
capacity of the parties to enter into the 
contract of marriage-—Commonwealth 
v. Custer, 21 A.2d 524. 


§ 9 

_ill.App. Under Nevada law, if par- 
ties desire marriage and do what they 
ean to render their union matrimonial, 
but one of them is under a disability, 
their cohabitation, thus matrimonially 
meant and continued after disability is 
removed, will in law make them hus- 
band and wife from the moment _that 
es disability no longer exists.—In re 
Peirce’s Estate, 34 N.W.2d 564, 310 Ill. 
App. 481. + 

Where husband and woman_ other 
than his wife lived together in Illinois 
common-law marriages were 
void, and, after wife obtained divorce 
in suit instituted by husband in Ne- 
vada, where common-law marriages 
were valid, such other woman joined 
husband in Nevada, where they _ re- 
mained for several weeks, but without 
any intent to acquire domicile, and 
then they returned to their home in 
Illinois, there was no valid 
law marriage.’ Smith-Hurd Stats. e¢. 
89, § 4.—In re Peirce’s Hstate, 34 N. 
BH.2d 564, 310 Ill.App. 481. 

Cohabitation meretricious in its ori- 
gin cannot be considered to have 
ripened into a ‘common law marriage” 
in a jurisdiction where parties were 
not citizens, but only temporarily re- 
siding.—In re Peirce’s Estate, 34 N.E. 
2d 564, 310 Ill.App. 481. 

N.Y.App.Div. In proceeding to re- 
move coadministrator, proof was suffi- 
cient to warrant finding that decedent 
and respondent were husband and wife 
as the result of a common-law mar- 
riage, effective upon the removal of the 
impediment to such status by the 
death of another which occurred in 
1925, so as to sustain dismissal of 
proceeding.—In re Supino’s Hstate, 27 
N.Y.S:.2d 815, 262 App.Div. 775. 

N.Y.Sup. The marital relation, which 
is the primary fact to be proved in 
action for separation, cannot rest mere- 
ly on estoppel—Maloney v. Maloney, 
22 N.Y.S.2d 334. 


N.Y.Dom.Rel.Ct. A divorce decree 
obtained by respondent’s first wife, 
which freed both respondent and first 
wife to remarry, did not operate retro- 
actively to validate respondent’s prior 
marriage to petitioner.—Anonymous Vv. 
ep ee 22 N.Y.S.2d 598, 174 Misc. 


* 


-N.Y.Dom.Rel.Ct.. If wife had no ca- 
pacity to enter into marital contract at 
the time of entering into it, the mar- 
riage was void, and could not be given 
validity by acquiescence of an individ- 
oy Wie vy. Kroner, 23 N.Y.S.2d 

70. 

The general principle that ignorance 
‘of the law is not an excuse, though law 
will excuse ignorance of facts, though 
applicable as respects recovery of mon- 
ey paid because of ignorance of facts 
or law, is not applicable to acknowl- 
edgment of obligation to support wife, 
where marriage was invalid.—Kroner v. 
Kroner, 23 N.Y.S.2d 670. 

N.C. Where plaintiff and defendant, 
both-residents of North Carolina, were 
married in Virginia under the law of 
which state plaintiff was not of mar- 
riageable age, but they came back to 
North Carolina, where plaintiff was of 
marriageable age, and lived as man 
and wife, the voidable marriage was 
yatified and plaintiff was precluded 
from having the marriage annulled. 
Code Va.1936, § 5090; Code N.C.1937, 
§§ 567, 2494.—Parks y. Parks, 10S. 
H2du S00, 2182 N.Cr245. 

W.Va. The general purpose of stat- 
ute providing that marriages which 
are prohibited on account of either of 
the parties having a former wife or 
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from time that they are so declared by 


“common. 


ae ; é 
e 


Me See Syl are a 
usband then living shall b 


decree of nullity is to protect legiti- 


“macy of children born of void or void- 


able marriages, and to give effect to 
provisions of statute providing that is- 
sue of marriages deemed null in law 
or dissolved by a court shall be legiti- 
mate, and to repeal statute under 
which a void marriage could be im- 
peached collaterally. Code 1981, 42- 
1-7, 48-2-1—Shamblin y. State Com- 
pensation Com’r, 12 S.H.2d 527. 
_Under statute, a plea of a void mar- 
riage can only be based upon a decree 
of nullity, and such decree must have 
been entered by a court of competent 
jurisdiction. Code 1931, 48-2-1.— 
Shamblin vy. State Compensation Com’r, 
12'S.H.2d 527. 


§ 12 

N.Y.Dom.Rel.Ct. A marriage in vio- 
lation of statute prohibiting any mar- 
riage in which the man is under the 
age of 16 years or the woman under 
the age of 14 years was voidable but 
not void.. Domestic Relations Law, § 
15-a.—Anonymous vy. Anonymous, 29 N. 
Y.S.2d. 331, 176 Mise. 850. 

In line with well-established public 
‘policy, any ambiguity in statute pro- 
hibiting any marriage in which the 
man is under age of 16 years or the 
woman under the age of 14 years, but 
which does not expressly provide that 
such marriage is void, should be re- 
solved in favor of a construction that 
would render such prohibited marriage 
voidable rather than void. Domestic 
Relations Law, § 15-a—Anonymous vy, 
a nonsun gus) 29 N.Y.S.2d 331, 176 Misc. 


» § 30 

S.C. Marriage between testator and 
daughter of testator’s half-brother was 
not void but voidable at the instance 
of either party theréto and, not having 
been rendered void during the lifetime 
of the testator by proper proceedings, 
could not be disturbed after _testator’s 
death. Code 1932, § 8556.—Bennett v. 
Bennett, 10 S.H2d 23, 195 S.C. 1. 


§ 33 

Pa.Co. Exceptions to an order dis- 
missing an information for desertion 
and non-support were dismissed, where 
the alleged marriage—the basis upon 
which the information was made and 
the support demanded—is an alleged 
common law marriage between an aunt 
and a nephew. The court had no au- 
thority to make a valid order against 
defendant under the act of April 13, 
1867, P.L. 78, 18 P.S, § 1251 et seq.— 
So nw ea ee ex rel. v. Grove, 88 P.L. 


The crimes act of March 31, 1860, P. 
L. 382, section 39, 18 P.S. § 731, makes 
it a criminal offense for persons of the 
degree of consanguinity of aunt and 
nephew to intermarry and also provides 
that “a man may not marry his father’s 
sister; a man may not marry his 
mother’s sister.”’- The act further pro- 
vides that such attempted marriages are 
declared void.—Commonwealth ex rel. 
v. Grove, 88 P.L.J. 533. 

There could be no contract between 
prosecutrix and defendant to enter into 
the marriage relation because the law 
specifically prohibits the intermarriage 
of persons within this degree of con- 
sanguinity. The alleged common law 
marriage was void ab initio and proof 
of cohabitation as man and wife would 
not validate the alleged union..—Com- 
meena tae ex rel. v. Grove, 88 P.L.J. 


Ata. 


§ 45 

A man can have but one lawful 
wife living, and so long as ghe lives 
and marriage bond remains in full 
force, all of his subsequent marriages, 
whether meretricious or founded in 
mistake and supposed to be lawful at 
times thereof, are utterly null and void. 
—Bell v. Tennessee Coal, Iron & R. Co., 
199 So. 813, 240 Ala. 422. 

Cal.App. Where codefendant and de- 
fendant had spouses living and un- 
divorced on November. 19, 1938, at 
time of their attempted marriage to 
each other, marriage was void and 
codefendant and defendant did not be- 
come husband and wife until they 


yoid g eerons ‘ OTs 
‘March 9, 1940, after their Sisapiitios 


commit crimes between July 1, 1938, 


ee \ o? 


‘ a} 
went through a second 


had been removed, and hence defend- — ie 
ant and codefendant could conspire to 


and January 1, 1940. Civ.Code, § 61. 
—People v. Little, 107 P.2d 634, 41 
Cal.App.2d 797, rehearing denied 108 
P.2d 63, 41 Cal.App.2d 797 on 
Cal.App. A purported marriage 
one having a living husband or wife i 
null and its invalidity may be shown 
at any time. Ciy.Code, § 61.—Ex parte 
Cook, 108 P.2d 46. ~ ripe, 
Ga. Where woman having living h 
band marries another man, second mar- 
riage is void and woman cannot recover 
alimony from second husband.—Bar a 
ae y. Barnett, 13° 8.H,2d 19, 191 Ga. 
c as 
Where wife in divorce suit against 
first husband did not comply with the 
provision of law of Tennessee requir- 
ing applicant for divorce to have been i 
a resident of the state for two years. 
next preceding the filing of suit and 
eree was obtained on service by publi- 
cation and there was no appearance or 
response by the defendant, Tennessee 
decree was void and purported second 
marriage was void, since wife then had 
a living husband, and wife in divorce © 
suit. against alleged second husband 
was not entitled to recover temporary 
alimony and _ attorney’s fees. Cod 
ayeee § pee pice pe BE ay 
-—Barnett vy. Barne -H.2a> 19); 
191 Ga. 501. | A oar 
Ga.App. Where wife remarried i 
good faith after first husband had been ~ 
absent for seven years, without know- — 
ing that first husband was still aliy 
the second marriage was void a 
wife was not i Ns 
against second husband in prosecution — 
of second husband for murder.—Ca ie: 
wright v. State, 12 §.H.2d 370... jue 
Neb. Where evidence showed that — 
resident of Minnesota entered into a 
common law marriage in Minnesota 
with a man from whom she had not — 
been divorced, and who was still livi 
a subsequent ceremonial marriage with 
another was void and of no force and 
effect and an annulment would b 
granted. Mason’s Minn.St.1927, § 98 
—Wilson v. Wilson, 296 N.W. 766. — 
N.J.Dept.. .or. Where, at the tim 
when petitioner went through a cere- 
mony of marriage, the person whom 
she married was already wedded to. 
another who was still living and un 
divorced from him, i f 
SAL OER Oem 


riage was void. N.J.S.A, : - 
A2d 195s as NJ. 


Dunn v. O’Day, 16 
Misc. 679. ; 

A void marriage of petitioner, thou 
not annulled in a direct proceeding. 
constituted no obstacle to a valid se 
ond marriage’ by petitioner, and, if pe 


id. N.J.S.A. 2:50-1.—Dunmw 
16 A.2d 195, 18 NJ.Mise, 679. 
N.M. Where California court in 
divorce action entered interlocutory 
judgment that parties were entitled t 
divorce and upon expiration of one 
year from date of such- interlocutory 
judgment a final judgment of divorce 
should be entered, a ceremonial mar- 
riage between divorced wife and man 
in New Mexico prior to expiration of: 
the year was void, notwithstanding 
that wife was misled by man into be-— 
lieving that a legal marriage could be 
consummated in New Mexico, and that 
wife requested man to fulfill his prom- 
ise of entering into another ceremonial — 
marriage after final decree of divorce 
was entered in California——Prince y,. 
Freeman, 112 P.2d 821, 45 N.M. 143. 
N.Y.Sup. Whether valid marriage 
existed between second husband and 
his wife, suing for separation, depend- 
ed on validity of divorce decree ob- 
tained by wife against her former hus- 
band. Domestic Relations Law, § 6.— 
Maloney v. Maloney, 22 N.Y.S.2d 334, 
N.Y.Sup. Where Mexican divorce de- 
eree was absolutely void, subsequent 
marriages by husband were nullities, 
and court had no power in action by 
first wife to determine legal effect of 
such Mexican decree to legalize the 
husband’s subsequent marriages or — 


§ 45 

legitimatize the offspring thereof, 
Domestic Relations Law, § 6, subd. 1. 
—Johnson v. Jonnson, 26 N.Y.S.2d 942. 


N.¥.Sup. Where proof required find- 
ing that at time of 1923 marriage be- 
tween plaintiff and defendant, man 
with whom defendant had gone 
through a ceremonial marriage in 1919 
Was alive and not divorced, in absence 
of any acceptable proof that man had 
a wife living in 1919, the 1923 mar- 
Tiage between plaintiff and defendant 
was void under statute. Domestic Re- 
oe lations Law, § 6.—Slater vy. Kenny, 27 
» © N-Y-S-2d 303, 176 Mise. 690. 

t N.Y.Dom.Rel.Ct. Any subsequent at- 
tempted marriage by a person at a 
_ time/when his spouse ig living is void. 
_ Domestic Relations Law, § 6, subd. 1. 

—Anonymous v. Anonymous, 22 N.Y. 
_ 8.2d 598, 174 Mise. 906. 
__N.Y,Dom.Rel.Ct. A: purported cere- 

monial marriage, if any, between pe- 

titioner and respondent would have 
been a nullity because of respondent’s 
‘legal incapacity to contract a valid 
marriage, where respondent at time of 
such marriage was still the husband of 
a third party and respondent’s mar- 

riage to third party had not been ter- 
-minated by death or decree of divorce 
or annulment, Laws 1933, c. 482, § 6. 
—Castellani vy. Castellani, 28 N.Y.S.2d 
879, 176 Misc. 763. 


__ Pa.Super. Woman, who had living 
husband from whom she had not been 
divorced, could not lawfully marry an- 
other either by ceremonial wedding or 
common-law marriage.—Wilbert v. 
Commonwealth of Pennsylvania Second 
Injury Reserve Account, 17 A.2d 732, 
143 Pa.Super. 37. 

- Where woman had knowledge when 
' she entered into alleged common-law 
marriage that her husband was living 
and wag not divorced, her relationship 
with purported’ common-law husband 
was meretricious and remained so in 
_. absence of change of status.—Wilbert 

v. Commonwealth of Pennsylvania Sec- 
ond Injury Reserve Account, 17 A.2d 
732, 143 Pa.Super. 37. 

M4 Pa.Super. A second marriage en- 
tered into by one who has a living 

- +gspouse from whom he has not obtained 
an absolute divorce is void ab initio, 
' whether the second marriage is mere- 

_ tricious or founded in mistake.—Sharpe 
vy. Federal Window & Office Cleaning 

Co., 19 A.2d 509, 144 Pa.Super. 231. 
. Pa.Super. A woman, who had en-— 
tered into a ceremonial marriage with 
one man who was. still living and 
from whom she had never been di- 
--—--yorced, could not become the legal 
- wife of another man, either by cere- 
- monial marriage or common-law con- 

tract of marriage——Stewart v. Shenan- 
doah Life Ins. Co., 20 A.2d 246, 144 
‘Pa,Super. 549. 


‘Utah. If district court was without 
jurisdiction in divorce proceedings, a 
purported decree of divorce was a nul- 
lity and a subsequent marriage by one 
of the parties to such proceedings was 
a ie oe re Waters’ Estate, 113 P.2d 
oe Tie 


y § 49 
D.0.D.C. Where plaintiff had not 


defendant 
time of her action for separate’ main- 
+ tenance and support, wherein defend- 
ant sought an annulment, there was 
no, presumption that first husband con- 
tinued alive during the whole period 
and, even if he were living so as to 
render second ceremonial marriage 
yoid, a “common-law marriage” result- 
ed upon removal of the impediment by 
hig death and continued cohabitation 
of plaintiff and defendant.—Williams vy. 
a, Williams, 33 F.Supp, 612. 
. ’ - Ala. The presumption of dissolution, 
by death or divorce, of marriage prior 
to alleged common-law marriage of one 
spouse to different person should be 
| indulged with caution.—Bell v. Ten- 
. 


nessee Coal, Iron & R. Co., 199 So. 
8138, 240 Ala, 422. 

Ga.App. In action by  decedent’s 
second wife for decedent’s death, 


wherein an issue was whether mar- 
riage between decedent and second 
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wife was valid, the jury was authorized 
to find in favor of presumption of 
legality of Florida divorce decree ob- 
tained by decedent’s first wife, even 
if the evidence by which it was sought 
to. overcome presumption of legality 
of the Florida decree on ground that 
first wife had not lived in Florida for 
the time required by statute at time 
she obtained the divorce, was positive 
and .uncontradicted.—Atlanta, B.-& C. 
R. Co. v. Thomas, 12 S.H.2d 494. 

Mass. Where there are two succes- 
sive ceremonial marriages of the same 
man to different women, if technical ef- 
fect is given to the second marriage by 
assuming the dissolution of the first 
one, such effect is decisive of validity 
of the second marriage only in the ab- 
sence of evidence of its invalidity.— 
Veazie v. Staples, 33 N.H.2d 262. 

Miss. The law would presume in 
favor of the validity of wife’s second 
marriage that former husband, from 
whom wife had not obtained a divorce, 
had either obtained a divorce or was 


dead, notwithstanding that his absence 
had been for a period of less than. 


seven years.—Ouzts v. Carroll, 199 So. 


§ 52 

N.Y.Sup. ‘Marriage’ is a personal 
status brought into being with free 
and voluntary consent of parties, and 
it continues for lifetime of parties save 
when sacred relation is dissolved by 
statutory authorization for wrong com- 
mitted against such relation by other 
party, and even in such a case, it re- 
quires active and affirmative volition of 
injured and innocent spouse.—In re 
Application of Babushkin, 29 N.Y.S.2d 
162, 176 Mise. 911. j 


§ 57 

Ky. To establish marriage by repu- 
tation, fact that parties lived together, 
ostensibly as man and wife, for lon 
period of time, must be proved.—Tod 
a Bowman, 147 S.W.2d 75, 285 Ky. 
117. 

N.Y.Dom.Rel.Ct. Thefact that petition- 
er and respondent, whose relationship 
originated in New York. and was mere- 
tricious in its inception, sojourned 
with their children as a family unit in 
France and Italy during years between 
1907 and 1910, did not in and of it- 
self constitute a “common law mar- 
riage’, notwithstanding that New 
York Legislature lifted the statutory 
ban against common law marriages on 
January 1, 1908, in view of French 
and Italian law requiring performance 
of a ceremony by .an authorized mu- 
nicipal or state official as an indispen- 
sable “condition precedent” to legali- 
zation of a marriage. Laws 1901, ec. 
339; Laws 1907, ec. 742.—Castellani v. 
ee see 28 N.Y.S.2d 879, 176 Mise. 


The issue between informal marriage 
and illicit intercourse is not to be con- 
cluded by conduct of the parties 
toward society.—Castellani v. Castel- 
lani, 28 N.Y.S.2d 879, 176 Mise. 763. 

The existence of a “common' law 
marriage’ depends upon contract be- 
tween parties and the fact that a man 
‘holds out a woman as being his wife is 
only evidence that such contract ex- 
ists and is evidence of the most weak 
and unsatisfactory character.—Castel- 
lani v. Castellani, 28 N.Y.S.2d 879, 176 
Misc. 763. 

Pa.Super. Cohabitation and reputa- 
tion /do not constitute “common-law 
marriage’ and are but circumstance 
from which marriage may be presumed, 
and such presumption may always be 
rebutted and will wholly disappear in 
the face of proof that no marriage in 
fact has taken place.—Baker y. Mitchell, 
Pennsylvania Threshermen & Farmers’ 
Mut. Casualty Ins. Co., Intervener, 17 
A.2d 738, 143 Pa.Super., 50. 


§ 74 

Wash. An applicant for a marriage 
license could not compel county auditor 
to issue license to applicant’s attorney 
in fact under power of attorney author- 
izing attorney in fact to demand and 
receive the license on date on which 
it could be lawfully delivered. Laws 
1939, c«. 204, § , 6, %7—Sherman v. 
Millikin, 114 P.2d 989. 
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Ala. A ceremonial marriage, per-- 


formed pursuant to license issued by 


Jawful authority and solemnized by 


one lawfully authorized, is not void, 
although it may be voidable.——Hyslop 
v. Hyslop, 2 So.2d 443. 


6 * 
The record of a ceremonial marriage — 


performed pursuant to license issued 
by lawful authority and solemnized by 
one lawfully authorized is conclusive 
evidence that parties are husband and 
wife until death shall sever the rela- 
tion, unless such marriage is avoided 
by a nullity suit, or the bonds of 
matrimony dissolved by divorce—Hy- 
slop v. Hyslop, 2 So.2d 443, ~ 


§ 8s 
D.C.D.C. Where plaintiff had not — 


heard from her first husband for over 
10 years before ceremonial marriage 
to defendant and for over 30 years 
at time of her action for separate main- 
tenance and support, wherein, defend- 
ant sought an annulment, there was 
no presumption that first husband con- 
tinued alive. during the whole period 
and, even if he were living so as to 
render second ceremonial marriage 
void, a “common-law marriage” result- 
ed upon removal of the impediment by 
his death and continued cohabitation 
of plaintiff and defendant.—Williams v. 
Williams, 33° EF.Supp.. 612: 


D.C.D.C. Where wife at. time of sec- : 


ond marriage in 1931° had not heard - 


from first husband since 1924, and be-. 


-lief of his death was justified by cir- 
cumstances and such lapse of time, . 


but first husband was in fact living 
so as to render ceremonial marriage 
void, “common-law marriage” resulted 
upon removal of impediment by death 
of first husband in 1932 and continued 
cohabitation of wife and second hus- 
Denes ea v. Parrella, 33 F.Supp. 

Ceremonial marriage would not be 


‘annulled in action by second husband 


on ground wife had a living spouse 
at the time of the second marriage, 
where subsequent death of first hus- 
band and continued cohabitation of 
wife and second husband resulted in 
“common-law marriage” binding upon 
second husband.—Parrella v. Parrella, 
33 F.Supp. 614. 

Del.Super. A 


“common law mar- 


riage” igs one without formal marriage . 


ceremony, and to effect such marriage, 
there must be actual mutual agreement 
between parties capable of contracting 
to enter into matrimonial relation per- 
manently and exclusively, and consum- 
mation thereof by their cohabitation 
as man and wife’ or open mutual as- 
sumption of marital. duties and obli- 
gavonde OWens v. Bentley, 14 A.2d 
391. 


Common-law marriages are not rec- 
ognized by Delaware courts.—Owens y. 
Bentley, 14 A.2d 391, ‘ : 

App.D.C. The District Court, which 
found that defendant and another man 
lived together as husband and wife 
before’ 1924, that defendant married 
plaintiff in 1931 not knowing that 
there was an impediment to her mar- 
riage, that lapse of time and circum- 
stances between 1924 and 1931 justi- 
fied belief that other man. was dead, 
that other man died in New Jersey in 
1982, that plaintiff and defendant lived 


together in the District of Columbia as’ 


husband and wife after 1932, and un- 
til August, 1937, when. domestic in- 
felicity and not knowledge of a living 
spouse caused plaintiff to desert de- 
fendant, and that intention of plaintiff 
and defendant was matrimonial and 
not meretricious, properly concluded 
that a “common-law marriage’ oc- 
curred between the parties by reason 
of their living together as husband and 
wife following removal of impediment 
and properly denied plaintiff’s prayer 
for annulment of marriage.—Parrella 
v. Parrella, 120 F.2d 728. 

Fla. A common-law marriage is 
valid in Florida, and when such mari- 
tal status once obtains it cannot be 
dissolved, except by death or by a de- 
eree of a court of competent jurisdic- 
tion.—In re Thompson’s Dstate, 199 
So. 352, : 
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change the status created by it. Ma- 
son’s Minn.St.1927, § 9899—Wilson v. 
Wilson, 296 N.W.. 766. 

N.J.Dept.Labor. Hssentials Of) (4a 
“common-law marriage’ are capacity 
‘and mutual consent presently to_be- 
come man and wife-—Dunn vy, O’Day, 
16 A.2d 195, 18 N.J.Mise. 679. 

N.Y.App.Div. Mutual agreement in 
January, 1902, to become husband and 
wife would have been void because of 
abolition of common law form of mar- 

_ riage. by statute which took effect on 
January 1, 1902. Laws 1901, ec. 339.— 
Gildersleeve vy. Gildersleeve, 21 N.Y.S. 
2d 297, 259 App.Div. 1043. 

N.Y.Sup. The existence of a “com- 
mon-law marriage’ is a status to be 
determined in each particular case from 
circumstances existing in that case.— 
Durkin v. Woods, 29 N.Y.S.2d 738, 176 
Mise. 1037. 

N.Y.Dom.Rel.Ct. The relationship of 

“husband and wife cannot be regarded 
as purely private, and common-law re- 
lationship is no longer vested with the 
sanctity which the marriage institution 
invokes, but is regarded as meretri- 
cious ‘and no longer establishes an ob- 
ligation between the man and woman.— 
Kroner v. Kroner, 23 N.Y.S.2d 670. 

N.Y.Dom.Rel.Ct. Even if a default 
decree of divorce rendered in an IIlli- 
nois court in 1904 in favor of respond- 
ent’s former wife freed respondent 
thereafter to contract a common law 
marriage with petitioner, such new 
marital status could be created within 
New York ‘only by a mutual agreement 
to be*husband and wife in praesenti 
at some time after January 1, 1908, 
and before April 29, 1933, in view of 
1901 statute which abolished common 
law marriages until January 1, 1908, 
and 1933 statute, which took effect on 
April 29, 1933, reabolishing such mar- 
riages,, and no’ consent per verba de 
praesenti nor any other occurrence 
within New York before January 1, 

or after April 29, 1933, could 

meretricious rela- 
re- 


28 

The fact that parties were not in 
each other’s presence when a common 
law marriage is alleged to have‘ been 
established is determinative on ques- 
tion whether a common law marriage 
exists.—Castellani v. Castellani, 28 N.Y. 
§.2d 879, 176 Misc. 763. 

The essentials of a “common law 
marriage” are capacity to enter into 
such a marriage and mutual consent.— 


Castellani v. Castellani, 28 N.Y.S.2d 
879, 176 Misc. 763. i ; 
Pa.Super. “Common-law marriages” 


are recognized in Pennsylvania, but 
since they are fruitful source of per- 
jury and fraud they are merely tolerat- 
ed and are not encouraged, and a pur- 
ported: contract of common-law mar- 
riage must be examined with great 
scrutiny, and, in order to sustain it, it 
must plainly appear that there was an 
actual agreement entered into to form 
the legal relation of husband and wife. 

—Baker v. Mitchell, Pennsylvania 
_Threshermen & Farmers’ Mut. Casualty 
Ins. Co., Intervener, 17 A.2d 7388, 143 
Pa.Super. 50.09 © 


. 


MARRIAGE — 
A “common-law marriage” 


i} 


tered into a contract of marriage, in 
words of the present tense, for the pur- 
pose of establishing the immediate re- 
lation of husband and wife, and, if any 
of the essential requirements is lack- 
ing, the relation is illicit and meretrici- 
ous and not a valid common-law mar- 
riage.—Baker y. Mitchell, Pennsylvania 
Threshermen & Farmers’ Mut. Casualty 
Ins. Co., Intervener, 17 A.2d 738, 143 
Pa.Super. 50 

Pa.Co. The bases of a common law 
marriage are an agreement or contract 
to enter into the marriage relation per 
verba de praesenti; that the parties 
entering into this agreement are under 
no disability. to perform the marriage 
relation; and a consummation of such 
agreement by an actual cohabitation as 
man and wife——Commonwealth ex rel. 
v. Grove, 88 P.L.J. 583. 

Tex.Civ.App. Cohabitation and _pro- 
fessedly living together as husband and 
wife will not constitute a legal ‘‘com- 
mon-law marriage’ if the element of 
proper contract be lacking.—Perales v. 
Flores, 147 S.W.2d 974, error refused. 

Where man who had been living with 
woman under meretricious arrangement, 
though stating intent to marry, de- 
clared that there was no use for them 
to marry and that they could “live just 
as good without marrying because 
many people marry and divorce,’ and 
they cohabited as husband and wife, in- 
tent to create a status determinable at 
will, without intervention or approval 
of governmental agencies, was shown 
and hence there was no “common-law 
marriage”’.—Perales vy. Flores, 147 S.W. 
2d 974, error pecused. 


§ 93 ; 
N.Y.Dom.Rel.Ct. To give tise to a 
“common law marriage’, the conduct 
and state of mind of parties must be 
referable to existence of an agreement 
to enter into the marital status at in- 
ception of relationship.—Castellani v. 
Oe erage 28 N.Y.S.2d 879, 176 Mise. 


§ 94 

Neb. Mutual, present consent, law- 
fully expressed, makes marriage under 
Minnesota law, and all that is necesaary 
to render competent parties husband 
and wife is that they agree in the 
present tense to be such, and no time 
is contemplated as elapsing before the 
assumption of the status.—Wilson y. 
Wilson, 296 N.W. 766. 

N.Y.Dom.Rel.Ct. An agreement per 
verba de praesenti to take each other 
as husband and wife is essential to a 
“common law marriage’, mere open 
cohabitation and repute being merely 
evidentiary and in and of itself insuffi- 
cient.—Castellani v. Castellani, 28 N.Y. 
8$.2d 879, 176 Misc. 7638. 


Correspondence between parties 
while they were separated could not 
be construed as an agreement per ver- 
ba de praesenti to enter into a “‘com- 
mon law marriage’, since proxy mar- 
riages are not recognized in New York. 
—Castellani v. Castellani, 28 N.Y.S.2d 
879, 176 Misc. 768. 


Pa.Super. A “common-law mar- 
riage’, where evidence of reputation 
and cohabitation is insufficient to sup- 
port presumption of marriage, must be 
evidenced by words in the present 
tense, uttered with view and for pur- 
pose of establishing the relation of hus- 
band and wife.——Baker vy. Mitchell, 
Pennsylvania Threshermen & Farmers’ 
Mut. Casualty Ins. Co., Intervener, 17 
A.2d 738, 143 Pa.Super. 50. 


Words in future tense, showing 
agreement to enter into marriage rela- 
tion some time in future, even if fol- 
lowed by cohabitation, are not sufficient 
to establish a “common-law marriage”. 
—Baker v. Mitchell, Pennsylvania 
Threshermen & Farmers’ Mut. Casualty 
Ins. Co., Intervener, 17 A.2d 738, 143 
Pa.Super, 50. 

Pa.Super. ‘Marriage’ is in law a 
civil contract and does not require any 
particular form of solemnization before 
officers of church or state, but it must 
be evidenced by words in the present 
tense uttered with a view and for the 


implies _ 
_that both parties are able and willing 


purpose of establishing 
us 
to marry and that they solemnly en- 


_ allegations that plaintiff was wid 


ny x ae. ) 
and and wife.— 
rock Quarries, 20 A. 

Super. 577. 
§ 97 


Ala. A common-law marriage having 
been shown, its validity is presumed, 
and burden is on one questioning it to — 
establish its invalidity.—Bell v. Tennes- — 
see Coal, Iron & R. Co., 199 So. 813, 
240 Ala. 422. i pubn luce 

Ala. A marriage is presumed to be 
legal and valid, and the presumption 


ae & Iron Co. vy. Alexander, 3 So.2 


A common-law marriage having bee 
shown, the law presumes its validit 
and casts on him who questio h 
burden of establishing its inval 
Sloss-Shefield Steel & Iron C 
Alexander, 3 So.2d 46. Pa) 
To show that a party to a ma’ 
contract has contracted a prev 
marriage and that his or her f 
spouse is still living is not enou 
destroy the prima facie validity of th 
latest marriage, since the presumption — 
is that the prior marriage has been 
dissolved by divorce, and the burden ~ 
of showing that it has not rests on ney 
person seeking to impeach the latest 
marriage, notwithstanding he is ther¢ 
by required to prove a negative.—Sl 
Sheffield Steel & Iron Co. v. Alexander, — 
3 So.2d 46. “HOM Sach ae 
¥la. The presumption of law is that 
when people enter into a marriage con 
tract either ceremonial or of the com: 
mon-law manner, they are com 
and lawfully qualified to do so.— 
Thompson’s Hstate, 199 So. 352. te 
Ga.App. In action against rail1 
for death of plaintiff’s husband res 
ing from railroad crossing accident, 


of the husband and proof that plaint 
by marriage regularly solemnized b 
came the wife of husband and the 
after lived with him as his lawful wi 
gave rise to presumption that plaint: 
was the legal wife of the husband an 
placed on railroad burden of showing 
invalidity of the marriage.—Atlanta 
aie Cc. R. Co. v. Thomas, 12 S.E.2d 


When a marriage has been shown, 
the law raises a strong presumptio 
in favor of its legality.—Atlanta, B. 
C. R. Co. v. Thomas, 12 S8.H.2d 494, 

A presumption exists that partie 
to a marriage had capacity to con 
the marriage.—Atlanta, B. & ( 
Co. v. Thomas, 12 S,H.2d 494. & 

Il.App. Under statute declaring 
common-law marriages void, there ca 
be no presumption of commo 
marriage even though disability which 
existed has been removed. Smith 
Hurd Stats. c. 89, § 4.—In re Peirce’s — 
Hstate, 84 N.H.2d 564, 310 Il.App 

s Re tan aes 

Mass. A valid ceremonial marriage © 
may be inferred from circumstances 
occurring after the time of any possible 
ceremony, and from scanty facts. G.L. 
(Ter.Hd.) c. 207, § 47.—Vergnani’ y. “) 
Guidetti, 32 N.H.2d 272, 308 Mass. 450. 9 

N.Y.App.Div. In action for declara- 
tory judgment establishing plaintiff's 
status as wife of the defendant, burden 
was on the plaintiff to sustain, the va- 
lidity of her marriage to defendant.— 
Greenman vy. Greenman, 28 N.Y.S.2d 
535, 262 App.Div. 876. 

In action for declaratory judgment 
to establish plaintiff's status as wife 
of the defendant, wherein marriage 
status was dependent upon validity of 
a divorce decree obtained in Palestine 
and plaintiff was not afforded an op- 
portunity to establish the local law of 
Palestine so that it might be consid- 
ered in connection with her conten- i 
tions, proceeding was remitted for a \ 
rehearing.—Greenman y. Greenman, 28 
N.Y.S.2d 535, 262 App.Div. 876. 

N.Y.Sur. Marriages are presumed not 
to be bigamous and void, and a child 


'§ 97 


of the marriage is presumed to be legi- 
timate.—In re Simpson’s Estate, 24 N. 
¥.S.2d 954, 175 Misc. 718. ; 
: A ceremonial marriage, entered into 
/ and continued over a long period of 
y years, with the birth of children, is pre- 
sumed to be valid._In re Simpson’s Hs- 
tate, 24 N.Y.S.2d 954, 175 Misc. 718. 
mek N.Y.Dom.Rel.Ct. A marriage, having 
¥ in fact been established, was presum- 


ably valid.—Weil v. Weil, 26 N.Y.S. 
24.467. ; fel 
4 Pa.Super. The fact that the legiti- 


macy of a child was involved consti- 
tuted a factor in sustaining the validi- 

ty of a marriage —Commonwealth v. 
Custer, 21 A.2d 524. 

'Tex.Civ.App. - Parties going through 
ceremonial marriage are at least pre- 
sumed competent to contract such mar- 

sks riage.—Skinner v. Vaughan, 150 S.W. 
-—--: 2d «260, error dismissed, judgment cor- 


: rect. 
‘(aoe § 98 : } 
-— ~——s- Gail.App. A man and woman, deport- 
Af? ing themselves as husband and wife, 
: are presumed to have entered into law- 
- ful marriage contract. Code Civ.Proc. § 
1963, subd. 30.—De Hart v. Allen, 111 
29 Pi2ds 342. ~ 
- Del.Super. 
- ly cohabiting as husband and wife for 
long period of time, treating each other 
as such, and considered as married 
by those with whom they associated 
and came in contact, are presumed _ to 
have been married when cohabitation 
began.—Owens v. Bentley, 14 A.2d 391. 


_ N.J.Dept.Labor. Generally, where a 
man and woman constantly live to- 
gether ostensibly as man and wife, 
ih claiming to be such, and so demeaning 
themselves towards each other, and are 
‘received into society and are treated by 
their friends and relations as having 
and being entitled to that status, the 
law will presume that they have been 
legally married._Dunn v. O’Day, 16 A. 


tellani v. Castellani, 28 N.Y¥.S.2d 879, 
176 Misc. 763. 
. Pa.Super. Cohabitation and reputa- 


tion do not constitute ‘common-law 


‘appear in the face of proof that no 
marriage in fact has taken place.— 
Baker v. Mitchell, Pennsylvania 
_ Threshermen & Farmers’ Mut. Casual- 
- ty Ins. Co., Intervener, 17 A.2d 738, 143 
Pa.Super. 50. 

Pa.Super. Where relation between 
man and woman who live together was 
illicit at its commencement, presump- 
tion of marriage was not created.— 
Wolford v. Whiterock Quarries, 20 A. 

2d 887, 144 Pa.Super. 577. ; 


eras § 100 . 

_ _N.Y.Dom.Rel.Ct. A ceremonial mar- 
_ riage is presumed to be valid, and any 
_ party attacking it has a heavy burden 

of proof.—Anonymous y. Anonymous, 
22 N.Y-S.2d 598, 174 Misc. 906. 

N.Y.Dom.Rel.Ct. The presumption is 
_ that a marriage solemnly entered upon 

is valid and such presumption would 
be strengthened by an acknowledgment 
by both parties to the marriage which 
was solemnized.—Kroner vy. Kroner, 23 
N.Y.S.2d 670. 

§ 102 


N.Y.Sur: Where a marriage between 
decedent and person claiming to be 
decedent’s surviving spouse was es- 
‘tablished, a continuance of the mar- 
riage was to be presumed in absence 
of evidence that decedent had secured 
a valid decree of divorce from such 
person.—In re Botsford’s Estate, 27 
N.Y.S.2d 932. 

Pa.Super. Where the relation  be- 
tween a man and woman, who live to- 
gether, is illicit at its commencement, it 
is presumed to continue so until a 


A man and woman, open- 
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subsequent actual legal marriage $8 


proved.—Wolford vy. Whiterock Quar- 
ries, 20 A.2d 887, 144 Pa.Super. 577. 
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Ala. To show that a’ party to a mar- 
riage contract has contracted a previ- 
ous marriage and that his or her for- 
mer spouse is still living is not enough 
to destroy the prima facie validity of 
the latest marriage, since the pre- 
sumption is that the prior marriage 
has been dissolved by divorce, and the 
burden of showing that it has not 
rests on the person seeking to impeach 
the latest marriage, notwithstanding he 
is thereby required to prove a negative. 
—Sloss-Sheffield’ Steel & Iron Co. v. 
Alexander, 3 So.2d 46. 

N.Y.Dom.Rel.Ct. Where validity of 
a second marriage is assailed upon al- 
legation that one of parties thereto was 
a party to an earlier marriage the pre- 
sumption is in favor of the validity 
of second marriage, and its invalidity 
cannot be found unless parties holding 
burden of establishing it complete a 
chain of evidence which will not only 
demonstrate the fact and validity of 
earlier marriage and its subsistence at 
time of later marriage, but will ag- 
gressively exclude every indication or : 
suggestion which might conceivably 
rescue the second marriage from in- 
validity. Anonymous v. Anonymous, 
22 N.Y.S.2d 598, 174 Mise. 906. 

In proceeding to compel alleged hus- 
band to contribute to support of wife 
and child, consolidated with proceed- 
ing to compel alleged husband’s par- 
ents to contribute to child’s support, 
even though respondent’s Mexican di- 
vorce from first wife was a _ nullity, 
the ceremonial marriage between peti- 
tioner and respondent performed in 
Virginia would still be presumed bind- 
ing unless ‘it were shown that prior 
marriage of respondent to first wife 
was valid and also that first wife was 
still living on date of ceremonial mar- 
riage between petitioner and respond- 
ent. Laws’1933, ¢. 482, § 92, subd. 1; 

101, subds. 1, 38.—Anonymous — vy. 
Anonymous, 22 N.Y.S.2d 598, 174 Mise. 


906. 
, § 105 

Fla. Evidence supported finding that 
a common-law marriage had been con- 
tracted between deceased and alleged 
widow and that marriage was.consum- 
mated by cohabitation and that par- 
ties were competent to enter into con- 
tract.—_In re Thompson’s Estate, 199 
So. 35:2. 

ila. Hyidence was insufficient to es- 
tablish_a common law marriage.—Men- 
del v. Mendel, 1 So.2d 571 

Ga.App. Burden is upon those who 
attack validity of a ceremonial mar- 
riage to show its invalidity by clear, 
distinct, positiveand satisfactory proof, 
there being a presumption that the 
parties had capacity to contract mar- 
riage, which prevails until overcome by 
proof.—Atlanta, B. Co. v. 
Thomas, 12 8.H.2d 494. 

Mass. The statutes providing that 
town, clerk’s records and records of 
marriage shall be prima facie evidence 
are inapplicable to foreign records. G. 
L.(Ter.Ed.) ¢., 46, § 19; © 207, § 45— 
Vergnani v. Guidetti, 32 N.W.2d 272, 
308 Mass. 450. 

Mass. A ceremony of marriage has 
the technical effect, either of prima 
facie evidence of its validity, or of 
casting the burden of proof upon the 
party denying its validity.—Veazie y. 
Staples, 33 N.E.2d 262. 

Neb. Under Minnesota law, a com- 
mon law marriage in Minnesota may 
be proved by the admissions of the 
parties, evidence of general repute, 
evidence of cohabitation as married 
persons, and other circumstantial or 
presumptive evidence from which the 
fact of marriage may be reasonably 
inferred. Mason’s Minn.St.1927, § 9899. 
—Wilson v. Wilson, 296 N.W. 766. 
_Proof of subsequent ceremonial mar- 
riages by each of the parties to an 
alleged common taw marriage is evi- 
dence to be considered in determining 
whether a common law marriage was 
actually entered into, but it is not 
conclusive. Mason’s Minn.St.1927,  § 
9899.—Wilson vy. Wilson, 296 N.W. 766. 
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In suit to annul purported marria, 
for invalidity on spate that ree 


ant had previously contracted a com- 


mon law marriage in Minnesota with 
a third person, and had never been 


divorced or widowed, evidence sus- 


tained finding that under Minnesota 


law a common law marriage had_been 
contracted by defendant. Mason’s Minn. 
St.1927, : 9899.—Wilson v. Wilson, 296 
N.W. 766: : 

N.Y.App.Div. In proceeding to_ es- 
tablish heirs of decedent, evidence held 
to authorize decree determining exist- 
ence of valid common-law marriage by 
deceased and valid adoption of infant 
by deceased and his common-law wife. 
—Davies v. Lehigh Valley R. Co., 24 
N.Y.S.2d 491, 261 App.Div. 854. 

N.Y.App.Div. In proceeding, to re- 
move coadministrator, proof was suffi- 
cient to warrant finding that decedent 
and respondent were husband and wife 
as the result of a common-law mar- 
riage, effective upon the removal of the 
impediment to such _ status by the 
death of another which occurred in 
1925, so as to sustain dismissal of 
proceeding.—In re Supino’s Estate, 27 
N.Y.S.2d 815, 262 App.Div. 775. 

N.Y.Sur. Evidence failing to show 
that decedent had cbtained a legal 
divorcee from his wife. under decedent’s 
first marriage, and failing to show that 
such wife had abandoned decedent, but. 
that decedent and wife lived separately 
by agreement solely because of de- 
cedent’s inability to support wife, war- | 
ranted conclusion that wife, who was 
not mentioned in decedent’s will, was 
decedent’s lawful “spouse”? and was en- 
titled to elect to share in decedent’s 
estate as if decedent had died intestate. 
Decedent Estate Law, -§ 18.—In re 
Botsford’s Estate, 27 N.Y.S.2d_ 932. 

N.Y.Dom.Rel.Ct. Lawful and moral 
conduct is presumed, and_hence fact 
that a woman had children born before 
particular marriage was taken as evi- 
dence of a previous marriage to a.man 
having the same name that was given 
to such children.—Kroner y. Kroner, 23 
N.Y.S.2d 670. i 

N.Y.Dom.Rel.Ct. In _ proceedings for. 
support from respondent, as_ petition- 
er’s alleged husband, evidence did not 
sustain petitioner’s contention that re- 
lations between petitioner and respond- 
ent were inaugurated by a’ marriage 
ceremony but warranted conclusion 
that original relationship between peti- 
tioner and respondent was meretrici- 
ous.—CastelNani v. Castellani, 28 N.Y.S. 
2d 879, 176 Mise. 763. 

A nonceremonial or common law 
marriage is not required to be proven © 
in any particular manner and may be 
shown by direct or circumstantial evi- 
dence, but clear, consistent and con- 
vincing evidence is necessary to estab- 
lish a common law marriage.—Castel- 
lani v. Castellani, 28 N.Y.S.2d 879, 176 
Mise. 763. 

The validity of any alleged common. 
law marriage 1s always open to sus- 
picion, and convincing evidence is re- 
quired.—Castellani vy. Castellani, 28 N,. 
Y.S.2d 879,°176 Mise. 763. { 

In proceedings for support from re- — 
spondent as petitioner's alleged hus- 
band where petitioner claimed to have 
gone through a ceremonial marriage 
with respondent in October, 1903, evi- . 
dence for petitioner was insufficient to 
sustain petitioner’s burden of proving 
that. a default divorce decree entered 
in Illinois courts on May 18, 1904, in 
favor of respondent’s former wife was 
within exception to general New York 
rule respecting sister state divorce 
judgments sbased only on constructive 
service, and hence petitioner could not 
claim that decree freed respondent to 
thereafter contract a common law mar- 
riage with petitioner in New York.— 
Castellani v. Castellani, 28 N.Y.S.2d 
879, 176 Mise. 763. 

Evidence held to require dismissal of 
petition for support from respondent 
as petitioner’s alleged husband on 
ground that petitioner failed to sustain 
burden of proving that petitioner and 
respondent were husband and wife by 
common law marriage or otherwise.—. 
Castellani v. Castellani, 28 N.Y.S.2d 879, 
176 Mise. 763. ; 
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tion of husband and wife and should 
be proved by signature of the parties 
if in writing or by witnesses who 


Were present when the contract was 
made; 


] but, if such evidence is not 
available, the marriage may be estab- 
lished by proof of reputation and co- 
habitation, declarations and conduct 
of the parties, and such other circum- 
stances as usually accompany the mar- 
riage relation.—Baker vy. Mitchell, 
Pennsylvania Threshermen & Farmers 
Mut. Casualty Ins. Co., Intervener, 17 
A.2d 738, 143 Pa.Super. 50. 
Tex.Civ.App. In action by adminis- 
trator to recover realty from woman 
with whom deceased lived as husband 
and wife, evidence held insufficient to 
establish common-law marriage by 
clear and satisfactory proof, and hence 
not to support jury’s findings of com- 
mon-law marriage.—Perales vy. Flores, 
147 S.W.2d 974, error refused. 
Tex.Civ.App. In suit in form of tres- 
pass to try title involving boundary 
question, evidence was sufficient to es- 
tablish that plaintiff was married to 
her deceased husband at time of con- 
veyance to him and therefore plaintiff 


had title sufficient to authorize her 


to maintain the  suit—Turnbow _ v. 
Richardson, 149 S.W.2d 616, error dis- 
missed, judgment correct. 

Tex.Civ.App. In action for interests 
in, sale of, and partition of proceeds 
of, lots claimed by plaintiffs as grand- 
children of decedent, under whose 
wife’s will defendants claimed them as 
‘wife’s separate property, a license for 


_ marriage of grandfather to another 


than testatrix and return of justice of 
the peace, certifying that he married 
persons named in license, before grand- 
father’s marriage to testatrix, were in- 
admissible in evidence, in absence of 
showing that previous wife did not die 
or that marriage to her was not ter- 
minated by divorce before marriage to 
testatrix._Skinner v. Vaughan, 150 §S. 
W.2d 260, error dismissed, judgment 
correct. 

YTex.Civ.App. The burden is on one 
asserting invalidity of ceremonial mar- 
riage on ground of incompetency of 
one party thereto to establish such in- 
competency by preponderance of evi- 
dence.—Skinner v. Vaughan, 150 
2d 260, error dismissed, judgment cor- 


rect. 
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Iowa. In suit to recover an interest 
in decedent’s land on ground that 
plaintiff was decedent’s common-law 
wife, where plaintiff admitted that 
plaintiff's cohabitation with decedent 
was illicit prior to date on which 
decedent allegedly executed an instru- 
ment asking plaintiff to live with him, 
evidence consisting of written docu- 
ments wherein plaintiff had asserted 
that she was single after date of al- 
leged instrument justified dismissal of 
suit on ground that plaintiff failed to 
sustain burden of proving that illicit 
relations had changed to lawful co- 
habitation and that plaintiff was de- 
cedent’s wife—Bradley v. Bradley, 297 
N.W. 856, 230 Iowa 407. 

N.Y.Dom.Rel.Ct. Letters addressed 
by respondent to petitioner as respond- 
ent’s wife while petitioner and _ re- 
spondent were in Hurope constituted, 
at most, “admissions against interest” 
in weighing conflicting evidence as_ to 
nature and effect of subsequent reunion 
of petitioner and respondent in New 
York City and in determining whether 
there was a common 1a marriage Bei 
tween petitioner an respondent.— 
Castellani v. Castellani, 28 N.Y.S.2d 
879, 176 Mise. 763. 
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Ga. On application for temporary 
alimony by wife who entered into void 
marriage ceremony before she had ob- 
tained a final decree in a divorce ac- 
tion against her husband by prior mar- 
riage, evidence warranted finding that 
parties whose cohabitation was inter- 
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ceremony had effected a valid common- 
law marriage by resuming cohabita- 


‘tion after wife’s disability had been 


removed and by holding themselves 
out as husband and wife, thug entitling 
wife to temporary alimony pending 
divorce action.—Pickren v, Pickren, 10 
S.H.2d 40, 190 Ga. 609. 

Ky. Evidence of cohabitation and 
conduct of parties was sufficient to 
establish common-law marriage in 
Chio, so as to authorize common-law 
wife to recover dower and statutory 
allowance on death of husband in Ken- 
tucky.—Hoffman y, Hoffman, 146 $.W. 
2d 347, 285 Ky. 55. 

N.J.Dept.Labor. Cohabitation with 
matrimgnial habit or repute is evidence 
of ‘‘marriage’.—Dunn y. O’Day, 16 A. 
2d 195, 18 N.J.Mise. 679. 

N.Y.Dom.Rel.Ct. That respondent 
and petitioner lived together as ‘Mr. 
and Mrs.” in New York City continu- 
ously, except for a brief interlude in 
New Jersey, from October, 1903, until 
March 28, 1907, and that children were 
born to petitioner between such years, 
their births being registered in New 
York City Department of Health with 
petitioner and respondent named as 
parents, and that petitioner and_ re- 
spondent held themselves out as hus- 
band and wife while in New Jersey, 
did not avail petitioner in establish- 
ing a “common law marriage” between 
especially 
where time of New Jersey sojourn was 
not sufficiently shown to have been 
subsequent to date of a default decree 
of divorce rendered in Illinois courts in 
favor of respondent’s. former wife. 
Laws 1901, c. 339; Laws 1907, ec. 742; 
Laws 1933, ce. 606.—Castellani y. Cas- 
tellani, 28 N.Y.S.2d 879, 176 Misc. 763. 

The existence of a ‘common law 
marriage” between petitioner and re- 
spondent could not be established by 
circumstantial evidence that from be- 
ginning of their companionship peti- 
tioner and respondent called them- 
selves ‘“Mr. and Mrs.” where no disin- 
terested witness’ testimony was ad- 
duced showing that respondent and pe- 
titioner had reputation of husband and 
wife in community where they resided 
during the only period when a common 
law marriage relationship could have 
arisen. Laws 1901, c. 339; Laws 1907, 
ce. 742; Laws 19338, c. 606.—Castellani 
v. Castellani, 28 N.Y.S.2d 879, 176 
Mise. 763. 

The existence of a “common law 
marriage’ depends upon contract be- 
tween parties and the faet that a man 
holds out: a woman as being his wife 
is only evidence that such contract 
exists and is evidence of the most weak 
and unsatisfactory character.—Castel- 
Jani vy. Castellani, 28 N.Y.S.2d 879, 176 
Mise. 763. 
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Ala. A common law marriage having 
been shown, its validity is presumed, 
and burden is on one questioning it 
to establish its invalidity.—Bell vy. Ten- 
nessee Coal, Iron & R. Co., 199 So. 813. 
240 Ala. 422. 


Del.Super. The presumption of mar- 
riage, arising from marital cohabita- 
tion and repute, is not conclusive, but 
subject to rebuttal, which may be 
made by proof of facts showing that 
no marriage ever existed between par- 
ties or proof that cohabitation from 
beginning was illicit and not of mari- 
tal nature, that either party had prior 
spouse living and undivorced at com- 
mencement of cohabitation, or that 
parties finally separated and one or 
both afterwards married another,— 
Owens’ v. Bentley, 14 A.2d 391. 

In action to recover amount of fun- 
eral and burial charges, paid by plain- 
tiff, who was deceased’s daughter, from 


defendant as deceased’s surviving hus-. 


band, presumption, arising from de- 
fendant’s cohabitation with deceased, 
that they were married, held rebutted 
by evidence of their later separation 
and defendant’s marriage to another,— 
Owens vy. Bentley, 14 A.2d 391. 

Fla. The burden to show inca- 
pacity of one of the parties to an al- 
leged common-law marriage contract 


was upon those who challenged legality a vee 


widow of the husband and proof that 
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of marriage—In re Thompson’s Hstate, — wig 
199 So. 352. “ee } 
Ga.App. Burden is upon those who 

attack validity of a ceremonial mar- _ 
riage to show its invalidity by clear, © 
distinct, positive and_ satisfactory | 
proof, there being a presumption that — 
the parties had capacity to contract — 
marriage, which prevails until over- — 
come by proof—Atlanta, B. & C. aye. 


her and decedent, the jury was au- — 
thorized to find that evidence, includ- 
ing testimony of first wife who had — 
remarried and was also bringing aCe 
tion for decedent’s death, to effect that — 
she was not Florida resident when 
she obtained the divorce and was 
guilty of perjury' in the Florida pro- 
ceeding, was insufficient to overcome ~ 
presumption of legality of the Florida 
divorce decree and of’the marriage be- 
tween decedent and the second wife.— 


Atlanta, B. & C. R. Co. v. Thomas, 12 | 
$.H.2d 494. : ob Be 
Ga.App. In action against. ‘railroad 


for death of plaintiffs husband r 
sulting from railroad crossing acci- 
dent, allegations that plaintiff was 


plaintiff by marriage regularly solem- 
nized became the wife of husband an 
thereafter lived with him as his law 
ful wife, gave rise to presumption 
that plaintiff was the legal wife of the 
husband and placed on railroad bur- 
den of showing invalidity of the mar-— 
riage.—Atlanta, B. & Wes COs 
Thomas, 12 S.H.2d 494. ee Laas 
Mass. A ceremony of marriage has 
the technical effect, either of prima facie — 
evidence of its validity, or of casting 
the burden of proof upon the party de- 
nying its validity.—Veazie v. Staples, — 
83 N.H.2d 262. th “Gig 
N.Y.App.Div. In proceeding to es- 
tablish heirs at law of decedent, par- — 
ties alleging invalidity of decedent’s 
common-law marriage had the burden — F 
of proof.—Davies v. Lehigh Valley. R. ; 
Co., 24 N.Y.S.2d 491, 261 App.Div. 854. — 


N.Y.Dom.Rel.Ct. ‘The principle of — 
presumption in favor of validity of a — 
ceremonial marriage cannot be invoked — 
in face of an adequate factual demon- 
stration to the contrary.—Anonymous 
v. Anonymous, 22 N.Y.8S.2d 598, 174 — 
Mise. 906, ’ tA ae 

Where validity of a second marriage © 
is assailed upon allegation that one of 
parties thereto was a party to an 
earlier marriage, the presumption is 
in favor of the validity of second mar- 
riage, and its invalidity cannot 
found unless parties holding burden 
establishing it complete a chain of e 
dence which will not only demonstrat 
the fact. and validity of earlier mar- 
riage and its subsistence at time of 
later marriage, i i 


from 
Anonymous v. Anonymous 
598, 174 Mise. 906. . 

In proceeding to compel alleged hus- _ 
band to contribute to support of wife — 
and child, consolidated with proceeding ~ 
to compel alleged husband’s parents 
to contribute to child’s support, where 
validity of marriage between petitioner 
and respondent was assailed upon al- 
legation that respondent was a party 
to an earlier marriage, evidence show- 
ing that respondent and another had 
previously been principals in a duly 
performed marriage ceremony, and 
that respondent’s first wife was alive 
on date of respondent’s marriage to 
petitioner, was sufficient to rebut pre- — 
sumption of validity of respondent’s 
marriage to petitioner. Laws 1933, ec. 
482, § 92, subd. 1; § 101, subds. 1, 3. 
—Anonymous vy. Anonymous, 22 N.Y. 
S.2d 598, 174 Misc. 906. 

N.Y.Dom.Rel.Ct. In wife’s proceeding 
to require husband to support her, the 
husband who attacked validity of Dan- 
ish divorce dissolving former marriage 
of wife had burden of proving the 


invalidity.— 
» 22 N.Y.S.2d 
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law of the state whose public policy 
was alleged to condemn the Danish 
decree.—Weil v. Weil. 26 N.Y.S.2d 467. 
; Pa.Super. Cohabitation and reputa- 
tion do not constitute ‘common-law 
marriage’ and are but circumstance 
from which marriage may be pre- 
sumed, and such presumption may al- 
ways be rebutted and will wholly dis- 
appear in the face of proof that no 
marriage in fact has taken place.— 
Baker Vv. Mitchell, Pennsylvania 
Threshermen & Farmers’ Mut. Casual- 
ty Ins. Co., Intervener, 
143 Pa.Super. 50. 
Tex.Civ.App. The presumption that 
prior marriage was dissolved before 
second marriage must prevail unless 
rebutted by evidence which negatives 
_ the effective operation of every possible 
means by which dissolution of prior 
-. marriage could have been effected.— 
_ Brown vy. Phillips Petroleum Co., 144 
 §$.W.2d 358. 
_. Evidence was insufficient as matter 
of law to overcome presumption that 
_ prior wife’s marriage to deceased had 
_ been legally dissolved before deceased’s 
marriage to second wife with whom de- 
ceased lived for 24 years without ever 
seeing first wife—Brown vy. Phillips 
_ Petroleum Co., 144 §.W.2d 358. 


 Tex.Civ.App. To establish. incom- 
petency of either party to ceremonial 
marriage, one asserting such incom- 
-petency must negative every ground of 
competency.—Skinner v. Vaughan, 150 
 §.W.2d 260, error dismissed, judgment 
correct. 
A party to action has right to attack 
and overthrow presumption of com- 
_ petency of parties to ceremonial mar- 
_ riage to contract such marriage, as by 
showing prior undissolved valid mar- 
- riage of one of such parties to another. 
—Skinner v. Vaughan, 150 S.W.2d 260. 
error dismissed, judgment correct. 
In action for interests in, sale of, 
and partition of proceeds of, lots 
claimed by plaintiffs as grandchildren 
of decedent, under whose wife’s will 
defendants claimed them as testatrix’s 
separate property, burden was on de- 
fendants to show that grandfather’s 
marriage to plaintiffs’ grandmother, 
who married another before his mar- 
riage to testatrix, had not been dis- 
_ golved by divorce, as presumption was 
that there had been a divorce.—Skin- 
ner y. Vaughan, 150 S.W.2d 260, error 
dismissed, judgment correct. 
7 To overcone presumption of com- 
petency of each party to ceremonial 
. marriage, evidence must negative every 
supposable state of facts which would 
- confer such competency.—Skinner v. 
a Vaughan, 150 S.W.2d 260, error dis- 
: _ missed, judgment correct. 
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D.C.D.C. In wife’s action for divorce 
wherein husband sought an annulment 
on ground of a prior undissolved mar- 
; riage between wife and person whom 
husband claimed was. still alive but 
wife claimed was dead, positive testi- 
mony of wife and witness and con- 
flicting testimony of handwriting ex- 
-perts established that witness was not 
the person wife had formerly married 
as claimed by husband.—Williams vy. 
Williams, 33 F.Supp. 612. 

bl § 116 

_ S.C, Evidence sustained finding that 
marriage between testator and his sur- 
viving widow was not invalid because 
widow had one-eighth or more of negro 
blood in her veins. Const. art. 3, § 33. 
—Bennett v. Bennett, 10 S.H.2d 23, 195 


§ 117 

_ Tex.Civ.App. In action for interests 
in, sale of, and partition of proceeds 
of, lots claimed by plaintiffs as grand- 
children of decedent, under whose 
wife’s will defendants claimed them as 
wife’s separate property, evidence held 
insufficient to raise issue for jury as 
to whether plaintiffs’ grandfather’s 
marriage to their grandmother was 
dissolved by divorce before grand- 
mother’s marriage to another, so as to 
render grandfather competent to con- 
summate later marriage to testatrix.— 
Skinner vy. Vaughan, 150 S.W.2d 260, 
error dismissed, judgment correct, 
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N.Y.Sup. Where plaintiff and de- 
fendant wére married in 1920 and con- 
tinued to live as man and wife until 
1932 when defendant was committed as 
incurably insane to a state hospital, an 
action denominated an action to annul 
the marriage was in effect an action to 
“dissolve the marriage’.—Kuphal vy. 
Kuphal, 29 N.Y.S.2d 868. 

The theory of an action to annul a 
marriage is that a valid marriage nev- 
er came into existence—kKuphal v. 
Kuphal, 29 N.Y.S.2d 868. 

An action to dissolve marriage is 
based on'’a cause accruing subsequent 
to marriage and is an action to dissolve 
a marriage validly contracted for cause 
recognized by law arising after incep- 
tion of the marital relationship.— 
Kuphal vy. Kuphal, 29 N.Y.S.2d 868. 

Each state has a right to determine 
for itself on what grounds the relation 
of marriage between parties domiciled 
within its territory may be dissolved 
and it may prescribe what legal pro- 
ceedings may be had to that end.— 
Kuphal vy. Kupkal, 29 N.Y.S.2d 868. 

Wa. Where wife filed bill for divorce 
from bed and board and husband filed 
cross-bill for annulment of marriage, 
cancellation of marriage settlement and 
restitution of money and property be- 
cause of fraud in the marriage, the 
pleadings, presented equity jurisdiction. 
Code 1919, §§ 5087-5105.—Pretlow v. 
Pretlow, 14 S.H.2d 381, 177 Va. 524. 

The statutes dealing with divorce 
have not abridged inherent equity ju- 
risdiction to grant annulment of mar- 
riage. Code 1919, § 5105.—Pretlow v. 
Pretlow, 14 S.H.2d 381, 177 Va. 524. 

Divorce is a creature of statute 
whereas annulment rests within the in- 
herent power of equity inherited from 
the ecclesiastical courts of England.— 
Pretlow v. Pretlow, 14 8.H.2d 381, 177 
Va. 524. 


g§ 121 
Del.Super. The Superior Court is 
the only tribunal having power to hear 
and determine divorces and annul mar- 
riages, Rev.Code 1935, § 3497.—D. v. 
D., 20 A.2d 139. 


Mass, Superior court had jurisdic- 
tion to entertain libel to annul mar- 
riage where both parties to the mar- 
riage were domiciled in Massachusetts, 
although marriage was solemnized in 
New York. G.L.(Ter.Ed.) c. 207, § 
14.—Levy v. Levy, 34 N.H.2d 650. 


N.¥.Sup. The jurisdiction of the Su- 
preme Court to annul a marriage is 
purely statutory, but is equitable in its 
nature, partieularly where fraud is 
charged, and the court is left free to 
meet each case as it arises and to 
apply to the defendant’s conduct the 
immemorial test of fair and conscien- 
tious dealing.—Longtin vy, Longtin, 22 
N.Y.S.2d 827. 

N.Y¥.Sup. In every matrimonial ac- 
tion, there must be jurisdiction in rem 
over the marital status in addition to 
jurisdiction in personam.—Kuphal y. 
Kuphal, 29 N.Y.S.2d 868. 

Where a husband has acquired a 
bona fide domicile in a state; he may 
appeal to its courts for dissolution of 
his marriage for causes permitted by 
its statutes.—Kuphal y. Kuphal, 29 N. 
Y.S.2d 868. 

Where husband and wife were mar- 
ried in 1920 and lived as husband and 
wife in New Jersey until 1932 when the 
wife was committed to a New Jersey 
state hospital as incurably insane, and 
subsequently the husband moved to 
New York and after a year brought ac- 
tion to have the marriage dissolved, the 
New York Supreme Court had jurisdic- 
tion of both the person of the defend- 
ant and subject of the action because 
of the continuing right of the husband 
to shift and fix the matrimonial domi- 
cile and the legal principle that domi- 
cile of an incompetent must be fixed by 
some other properly qualified person 
exercising control over the incompetent. 
Domestic Relations Law, § 7, subd. 5.— 
Kuphal v. Kuphal, 29 N.Y.S.2d 868. 
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See_ Diachuk y. Diachuk [1941] 2 
Dom.L.R. 607. 
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-_makes the obtaining by force, 


2d. 443. 

The act of entry into the marriage 
covenant by a ceremonial marriage is 
an express declaration of a purpose to 
fulfil the marriage vows, and if done 
with intent not to perform, followed by 


immediate disavowal and refusal to 
perform, the party so acting is guilty 
of “fraud” which goes to the essence 
of the marriage relation, and warrants 
annulment of the marriage at the suit 
of the wronged party.—Hyslop v. Hy- 
slop, 2 So.2d 443. : 

Husband’s refusal to enter upon the 
marriage relation supported a fair in- 
ference that marriage vows were taken 
by husband without any bona fide pur- 
pose to keep them, and _ established 
such “fraud” as entitled wife to an an- 
nulment of the marriage, which had 
never been consummated by cohabita- 
tion; it being immaterial that parties 
had known each other but a few weeks 
before marriage.——Hyslop v. Hyslop, 2 
So.2d 443. ; 

Del.Super. In absence of statute, no 
court has jurisdiction to annul a mar- 
riage on ground of incurable physical 
impoteney or incapacity for copula- 
tion, since such ground constituted a 
“canonical disability’? cognizable by ec- 
elesiastical courts only. Rey.Code 1935, 
§ 3497.—D. v. D.. 20 A.2d 139. 

Capability of consummation is an im- 
plied term in every marriage contract, 
and is so essential that, upon discov- 
ery of entire incapacity of one of the 
parties, the other may have a decree 
annulling the marriage. Rev.Code 
1935, § 3497.—D. v. D., 20 A.2d 139. 

Incurable physical impoteney or in- 
capacity for copulation is not ground 
for annulment of marriage unless it 
existed at the time of marriage and 
the party making the application was 
ignorant thereof. Rev.Code 1935, § | 
3497.—D. v. D., 20 A.2d 139. 

Mass. A marriage solemnized in 
Massachusetts, may not be annulled on 
account of fraud, where parties to 
marriage had criminal intercourse with 
each other before the marriage.—Levy 
v. Levy, 34 N.H.2d 650. 

The New York Civil Practice Act 
duress 
or fraud of the consent of one of 
parties to a marriage cause for nullity 
of marriage, and the only limitation 
imposed, where action is on the ground 
of fraud, is that parties have not at 
any time before commencement of ac- 
tion voluntarily cohabited as husband 
and wife with full knowledge of the 
facts constituting the fraud. Civil 
Practice Act N.Y. 1139.—Levy vy. 
Levy, 34 N.H.2d 650. 

As regards fraud, a meeting of minds 
is as essential under New York law 
to the validity of marriage contract as 
to validity of any ordinary contract.— 
Levy v. Levy, 34 N.W.2d 650. 

Under New York statutory law and 
subject to limitations therein imposed, 
marriage contract is subject to same 
general rule applicable to ordinary 
contracts that every misrepresentation 
of a material fact made with the in- 
tention to induce another to enter 
into an agreement and without which 
he would not have done so justifies 
court in vacating the agreement. Civil B 
Practice Act N.Y. 1139.—Levy vy. 
Levy, 34 N.H.2d 650. 

To warrant annulment of marriage 
under New York law on the ground 
of fraud, the false representations re- 
lied upon must have been of such a 
nature as would deceive an ordinarily 
prudent man, who, but for such rep- 
resentations would. not have consented 
to the marriage. Civil Practice Act N. 
E08 1139.—Levy v. Levy, 34 N.H.2d 

In action for annulment of marriage 
for fraud, under New York law, pri- 
mary consideration is materiality of 
representation relied on, viewe in 
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_ False representation made by woman 
to her companion not more than three 
or four days after they had had inter- 
eourse for the first time, that she was 
pregnant as a result of such _inter- 
course, was not of a nature to deceive 
an ordinarily prudent man under the 
circumstances, and hence under New 
York law did not warrant annulment 
of marriage solemnized shortly there- 
after in New York, to which husband 
allegedly would not have consented but 
for such representation and fear that 
woman would commit suicide because 
Civil Practice Act N.Y. 
§ 1139.—Levy v. Levy, 34 N.H.2d 650. 

Mich. Where a husband married in 
the belief that his wife would submit 
to marital intercourse, he is entitled 
to annulment if the wife married with 
the intent of not submitting to inter- 
course and of not having children.— 
Stegienko v. Stegienko, 295 N.W. 252, 
295 Mich. 530. 

Where a woman, knowing herself to 
be barren and incapable of conceiving 
and bearing children by reason of an 
operation, does not disclose the fact 
to her intended husband, he, on dis- 
covering such sterility after marriage, 
is entitled to a decree of annulment on 
ground of fraud, since procreation of 
children is one of the important ends 
of matrimony.—Stegienko v. Stegienko, 
295 N.W. 252, 295 Mich. 530. - 

A representation by a woman that 
she is able to bear children to her hus- 
band is implied in the very nature of 
the marriage contract.—Stegienko Vv. 
Seis 295 N.W. 252, 295 Mich. 


Marriage may be annulled for fraud 
of any nature wholly subversive of 
the true essence of the marriage rela- 
tionship.—Stegienko v. Stegienko, 295 
N.W. 252, 295 Mich. 530. | 

Where evidence was sufficient to 
prove that wife misled husband into 
marriage by fraudulently pretending 
that she desired to have children, but 
that because of her physical condition 
she did not intend to have marital 
relations unless the husband used con- 
traceptive devices, and that she did not 
intend to bear children, husband was 
entitled to a decree of annulment.— 
Stegienko y. Stegienko, 295 N.W. 252, 
295 Mich. 530. ; 

Mo.App. Fraudulent misrepresenta- 
tion or concealment by wife of fact 
that she was suffering from syphilis 
at time of marriage pertained to an 
essential of the marriage relation, and 
entitled husband to ‘an  annulment.— 
Watson v. Watson, 143 S.W.2d 349. 


N.J. Premarital incontinence and 
deficiencies of character are not suffi- 
cient grounds for annulment of mar- 
riage. N.J.S.A. 2:50-1.—Lindquist v. 
Lindquist, 20 A.2d 325, 130 N.J.Hq. 11. 

On the question of grounds for an- 
nulment, even if man agrees to be wo- 
man’s ‘husband only on- condition of 
her possessing certain qualities, by the 
act of marriage he ‘waives’ such con- 
dition.— Lindquist v. Lindquist, 20 A. 
2d 325, 130 N.J.Ha. 11. 

N.J. Frauadulent concealment of mere 
premarital unchastity is not ground 
for nullification of marriage, since 
antenuptial chastity is not an essential 
element of the marriage contract, but 
concealment of pregnancy at time of 
marriage may be ground for annul- 
ment, N.J.S.A. 2:50-1.—Lindquist _v. 
Lindquist, 20 A.2d 325, 130 N.J.Eq. 
a lab 


Even where wife conceals pregnancy 
by another man at time of marriage, 
husband is not entitled to annulment 
if he also has had intercourse with 
wife before marriage. N.J.S.A. 2:50-1. 
—Lindquist y. Lindquist, 20 A.2d 325. 
130 N.J.Eq. 11. 

N.J. Marriage will not be annulled 
for every error or mistake concerning 
character or qualities of spouse, al- 
though occasioned by disingenuous or 
even false statements or practices, but 
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ror or misapprehension as 


: aban tt phate acon Alaa tt 
in absence of force or duress, or mis- 
take as to identity of the perRors er- 
L 0 personal 
traits or attributes, or position or cir- 
cumstances in life, is immaterial. N.J. 
S.A. 2:50-1.—Lindqnist v. Lindquist, 
20 A.2d 325, 180 N.J.Hq. 11. 

N.J. Where husband and wife had 
antenuptial sexual relations, wife’s con- 
cealment of her misrepresentation of 
pregnancy to another man for purpose 
of inducing payments of money and of 
her entering into ceremony of marriage 
with a married man, which would al- 
legedly mar husband’s business and 
social standing and unfit wife for rear- 
ing of husband’s children by former 
marriage, did not warrant annulment 
of marriage, either under statute or un- 
der general equity jurisdiction. N.J.S. 

. 2:50-1.—Lindquist v. Lindquist, 20 
A.2d 325, 130 N.J:Eq. 11. 

Apart from statute, equitable juris- 
diction to annul marriage for ante- 
cedent cause stems from general au- 
thority to grant relief against con- 
tractual undertakings induced = by 
fraud. N.J.S.A.  2:50-1.—Lindquist v. 
Lindquist, 20 A.2d 325, 1380 N.J.Eq. 11. 

Because of nature of the relation, not 
all fraud in consent invalidates mar- 
riage, but marriage is governed by 
considerations of public policy, and 
though consent is essential to its con- 
stitution and subsistence, the rules ap- 
plicable to ordinary contracts do not 
in their entirety govern. N.J.S.A. 2:- 
50-1.—Lindquist vy. Lindquist, 20 A.2d 
325, 180 N.J.Wq. 11. 

The marriage status and relation is 
indestructible except for the most 
weighty reasons, and fraud as ground 
for annulment must be of an extreme 
kind and in an essential of the con- 
tract. N.J.S.A. 2:50-1.—Lindquist  v. 
Lindquist, 20 A.2d 325, 1380 N.J.Eq,. 11. 

Fraud in executory agreement to 
marry, justifying refusal to marry, 
may be small, but fraud sufficient to 
invalidaté an executed marriage or as 
ground for divorce should be weighty 
and grave. N.J.S.A. 2:50-1.—Lindquist 
pe Lindquist, 20 A.2d 325, 180 N.J.Eq. 

1 


Fraud in the essentialia of the mar- 
riage relation is differentiated from de- 
ceptive arts whereby the sexes place 
their persons, characters and circum- 
stances in a too favorable light with a 
view to advantageous marriage, which 
do not serve to vitiate the marriage. 
N.J.S.A. 2:50-1.—Lindquist v. Lind- 
quist, 20 A.2d 325, 130 N.J.Hq. 11. 

Fraudulent concealment of mere pre- 
marital unchastity is not ground for 
nullification of marriage, since ante- 
nuptial chastity is not an-essential ele- 
ment of the marriage contract, but con- 
cealment of pregnancy at time of mar- 
riage may be ground for annulment. 
N.J.S.A. 2:50-1.—Lindquist v. Lind- 
quist, 20 A.2d 325, 130 N.J.Eq, 11. 

N.¥.Sup. Where defendant, a citizen 
of Palestine, married plaintiff, an 
American citizen, to gain entry into 
United States on a preferential basis, 
an annulment of the marriage on 
ground of fraud could be granted un- 
less before commencement of action 
plaintiff and defendant voluntarily co- 


habited as man and wife with full 


knowledge of facts constituting fraud. 


Civil Practice Act, § 1139.—Bracks- 
mayer vy. Bracksmayer, 22 N.Y.S8.2d 
110. 


In construing the word ‘cohabit’? in 
determining whether condonation of 
fraud in procuring marriage has oc- 
curred, regard must be had to_ the 
subject matter to which the word re- 
lates, to the situation and Gonditions 
in respect of which it is used, and to 
the explanatory and qualifying lan- 
guage accompanying it.—Bracksmayer 
v. Bracksmayer, 22 N.Y.S.2d 110. 

Where defendant, a citizen of Pales- 
tine, married plaintiff, an American 
citizen, to gain entry into United States 
on a preferential basis, and_ plaintiff, 
after learning of fraud practiced upon 


‘her, was willing to forgive fraud con- 


ditioned upon a change of defend- 
ant’s behavior towards plaintiff, and 
defendant’s attitude in refusing to go 


cohabit as man and wife,” within stat- 
ute authorizing annulment of marriage — 
for fraud, even though they occupied — 
the same bed. Civil Practice Act, § 
1139.—Bracksmayer yv. Bracksmayer, 
22 N.Y.S.2d 110. satya 
N.Y.Sup. Allegations of a complaint — ; 
that husband was induced to marry 
wife by her promise to love and cherish 
him and that she never in fact had 
any such intention, if supported by ~ 
adequate proof, were not sufficient to 
entitle husband to an annulment 
marriage on ground of fraud, notwith 
standing that he may have relied up? 
the promises and would not hav 
married the wife if they had not be 
made, since fraud alleged did not go to 
essentials of marriage—Longtin * 
Longtin, 22 N.Y.S.2d 827. Gag 
A marriage contract will not be 
nulled for “fraud” if the alleged mis- — 
representations which it is claimed in- — 
duced the marriage did not concern t 
essentials of the contract, and_ suc! 
misrepresentations must be of exi 


stin. 
material facts bearing directly upon 
the marriage state and the health and 
happiness of the one who was misle 
thereby into contracting the marriage 
—Longtin vy. Longtin, 22 N.Y.S.2d_ 82 
A marriage will not be annulled b 
cause of a mere change of mind or ft 
a misrepresentation of a mental st ee 
but to “material misrepresen a n 
tion” the representation must not only 
have induced the action taken, a ys 
must have been adequate to induce it 
by offering a motive sufficient to in- 
fluence the conduct of a man of ayerag: 
intelligence.—Longtin v. Longtin, 22 N. 
Y.8.2d 827. : 7 
_N.Y¥.Sup. A party to a voidable m Ba fig 
riage is not entitled as a matter of 
absolute right to a decree of nullity, — 


be denied on equitable grounds — 


Longtin v. Longtin, 22 N.Y.S.2d 82 
N.Y¥.Sup. Any fraud is sufficient - 
justify an annulment of marriage if 
is material to that degree that, had it” 
not been practiced, the party deceived 
would not have consented to the mar- _ 
riage, and if it is of such a nature as 
to deceive an ordinarily prudent pe 
son. Domestic Relations Law, § 7, 
cefae i 10; ce eee Pee 
.—Laage v. aage AD Gash 
874, 176 Misc. 190. °° 1 a Mi 
Annulment- of marriage for fraud 
will not be decreed where the false 
representation concerns a matter th 
has no more substance than a whim, 
caprice or fancy and the fact or situ 
tion’ to which it relates must be 
material one the existence of whic : 
may reasonably be calculated to affect — 
the well-being of an ordinarily in- — 
telligent and prudent person to at 
thorize annulment. Domestic Relations 
Law, § 7, subd. 4; § 10; Civil Prac- | 
tice Act, § 1139.—Laage v. Laage, 26° 
N.Y.S.2d 874, 176 Mise. 190. en canes 
Wife was entitled to an annulment — 
of her marriage where it was induced 
by ‘shusband’s false representation that 
he was an American citizen, notwith- 
standing an American woman does not 
lose her status_as a citizen by marry- 
ing an alien. Domestic Relations Law, 
§ 7, subd. 4; § 10; Civil Practice Act, — 
1139; 8 US.C.A. § 9—Laage vy. 
Laage, 26 N.Y.S.2d 874, 176 Mise. 190. 
_ N.Y.Sup. Where evidence estab- 
lished that wife’s consent to marriage 
was induced by false representation of 
husband that civil marriage would be 
followed by a rabbinical marriage, and 
that such representation was intended 


x 


to deceive wife who relied on it in en- 


+ 
tering into the civil marriage, and j ; 
the marriage was concededly never con- ee 
summated by cohabitation, usual con- 
siderations of publie policy applicable 
to cases where a marriage has ripened 
into a public status did not exist, and 
the wife was entitled to an annulment. 

—Cart v. Cart, 28 N-Y.S.2d 61. 
N.Y.Sup. Where the Domestic Rela- 
tions Law on voidable marriages pro- 


5 


LN, 


rheiy 


ie 


- other spouse 
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vided that actions could be brought 
only as provided by the Civil Practice 
Act and the Rules of Civil Practice, 
which employed only the words ‘“‘to 
annul’ instead of ‘to dissolve” a mar- 
riage, such act covered an action to 
void a marriage on the ground of in- 
curable insanity as nowhere else in the 
Civil Practice Act was there any provi- 
sion for maintenance of an action to 
dissolve a marriage. Domestic Rela- 
tions Law, § 7, subd. 5; Civil Practice 
Act, § 1146-a, subd. 38.—Kuphal v. 
_ Kuphal, 29 N.Y.S.2d 868. 


Oki. The marriage of a man and 
woman where one of them has been 
divorced from a former spouse less 
than six months is voidable at the suit 
within six months by the one whom 
such man or woman married, irrespec- 
tive of statute providing that a judg- 
ment or decree heretofore rendered by 
a court having jurisdiction of the par- 
ties, annulling a marriage or granting 
a divorce, on ground that one of 
the parties had been previously mar- 
ried and divorced, and that divorce 
decree had not become final, is hereby 
validated. 12 OkI.St.Ann. § 1281a.— 
Anes Mo-se-che-he’s Estate, 107 P.2d 
. \ " 
_ District court, under its broad, gen- 
eral equity jurisdiction, under the con- 
stitution, had jurisdiction to annul a 
marriage entered into while one of the 
parties thereto was divorced from an- 
less than six months, 
' where the action was commenced with- 


from want of age or 
of such 


Where a marriage cere- 


mony is performed upon the under- 


standing that it is not to be consum- 


mated by future cohabitation, and is 
not to be a valid marriage, but is to be 
ostensible only, and for the sole pur- 
pose of giving a name to an unborn 


ie child whose paternity the man does 


not admit, no valid marriage takes 
place and the alleged marriage may 
properly be annulled under the provi- 
‘sions of the Act of July 15, 1935, P.L. 


1013, sec. 1, 23 P.S. § 12.—Osgood v. 


Moore, 38 D, & C. 263, 


Tex.Civ.App. Evidence that plaintiff 
married defendant, then pregnant with 


a child which plaintiff contended was 


not his, in order to avoid a criminal 
- prosecution growing out of his alleged 
prenuptial relations with defendant, 
constituted no ground for annulment of 
Marriage under statutory provision 
for annulment of marriages on certain 
grounds. Rey.St.1925, art. 4628.—Gar- 
cia v, Garcia, 144 S.W.2d 605. 


Wa. Fraud, particularly before con- 
summation, is a ground upon which 
equity courts will annul a marriage 
and the power to do so is not lost be- 
cause other grounds are. specifically 
mentioned in statute. Code 1919, 8 

' 5087-5105.—Pretlow v. Pretlow, 14 S. 
H.2d 381, 177 Va. 524. 

Where 44 year old woman married a 
67 year old man in March, 1937, and 
lived with him, for about six months 
and in June, 1938, filed bill for di- 
‘vorce from bed and board, the hus- 
-band was entitled on his cross-bill, to 
annulment of the marriage and can- 

-cellation of antenuptial settlement for 
fraud where marriage had never been 
consummated and the wife never at 
any time intended that it should be 
consummated and such relief was not 
barred by ‘laches’ where it was pos- 
sible to completely restore the parties 
to their antecedent rights.—Pretlow y. 
Pretlow, 14 S.H.2d 381, 177 Va. 524, 

See Meanwell v. Meanwell [1941] 2 
Dom.L.R. 655. 
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D.C.D.C. Plaintiff was not entitled 
‘to have his marriage with defendant 
declared void ab initio on ground that 
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\ 
defendant fraudulently secured a_ di- 
vorce from her husband in Maryland 
in proceedings wherein defendant al- 
leged that she and her husband, who 
were actually residents of the District 
of Columbia, were residents of Mary- 
land, where it appeared that plaintiff 
induced defendant to leave her hus- 
band, made all arrangements for and 
paid expenses of divorce proceedings, 
and gave perjured testimony concern- 
ing parties’ residence, and that plain- 
tiff and defendant lived together from 
the time of a ceremonial marriage un- 
til separation caused by domestic in- 


fecha Pomen v. Finke, 34 F.Supp. 
230. 
Ala. Few, if any, kinds of fraud or 


trickery will warrant the annulment of 
a marriage after the marital status is 
actually entered upon by cohabitation 
and marital intercourse has intervened. 
—Hyslop v. Hyslop, 2 So.2d 443. ‘ 

App.D.C. General public policy in 
District of Columbia does not prevent 
the application of doctrines of laches 
and estoppel in determining the effect 
to be given foreign divorce decrees in 
annulment actions.—Goodloe y. Hawk, 
113 F.2d 753. 

Where plaintiff requested wife to get 
a divorce in Virginia from first hus- 
band at plaintiff's expense and wife 


did so without practicing any fraud | 


on Virginia court and subsequently 
married plaintiff, plaintiff was barred 
by “‘Jaches’ and “estoppel” from as- 
serting invalidity of the Virginia di- 
vorce aS a ground for annulment more 
than ten years later by challenging the 
Virginia court’s finding that wife was 
domiciled in Virginia. D.C.Code 1929, 
T. 14, § 1: Code Va.1924, § 5105.— 
Goodloe v. Hawk, 113 F.2d 753. 

App.D.C. Husband who had actively 
aided wife in procuring Tennessee di- 
vorce from former husband and advised 
her not to correct allegation in com- 
plaint that. former husband~ probably 
claimed legal’ residence in Massachu- 
setts could not, as basis for annulment 
of his own marriage, question the vali- 
dity of notice which was given to for- 
mer husband in the divorce proceeding, 
particularly where former husband had 
not questioned the notice or the di- 
vorce. Code’ Tenn.1932, §§ 8428, 10431. 
—Saul vy. Saul, 122 F.2d 64. 


_N.Y¥.Sup. A party to a voidable mar- 

riage is not entitled as a matter of ab- 
solute right to a decree of nullity, 
and whether such decree should be 
granted rests to some extent in the 
discretion of the court, and relief may 
be denied on equitable grounds.—Long- 
tin v. Longtin, 22 N.Y.S.2d 827, 175 
Mise. 342. 


N.Y.Sup. Where husband, either 
from wife or reports of a _ detective 
agency, had knowledge, before mar- 
riage, of material facts as to wife’s al- 
leged conduct with a third party prior 
to marriage, and husband thereafter 
lived with wife over one year and four 
months, husband was not entitled, un- 
der statute, to judgment annulling mar- 
riage on ground of ‘fraud’. Civil 
Practice Act, § 1139.—Wirth v. Wirth, 
23. N.Y.S.2d 289. 

Where husband, who was married on 
February 14, 1936, lived with wife 
over four months after receiving detec- 
tive agency reports in January, 1937, 
concerning wife’s life prior to marriage, 
in husband’s action to annul marriage 
under statute husband was ‘estopped’ 
from raising question of fraud as to 
facts shown by reports, since husband, 
by living with wife after knowing con- 
tents ofe reports, ‘‘ratified” the mar- 
riage. Civil Practice Act, § 1139.— 
Wirth yv. Wirth, 23 N.Y.S.2d 289. 

N.Y.Sup. In an action to set aside a 
void marriage the plaintiff is not enti- 
tled as a matter of right to a decree if 
equitable considerations stand in the 
way, and in addition to showing that 
the marriage is void, the plaintiff must 
show that he is not a guilty party 
seeking the aid of the court to relieve 
himself of the consequences of his 
wrongdoing.—Slater v. Kenny, 27 N.Y. 
$.2d 308, 176 Misc. 690. 

Plaintiff was not entitled as a matter 
of right to a decree annulling his mar- 


" ae tao 90 
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riage with defendant, even though the 


marriage was void, where plaintiff en- 


tered into the marriage knowing that 


it was with one who already had a 
husband living, and he continued to 
live with her thereafter. Domestic Re- 
lations Law, § 6.—Slater v.. Kenny, 27 
N.Y.S.2d 303, 176 Misc. 690. 

See Johnston v. Johnston [1940] 3 
Dom.L.R. 236. 
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Del.Super. Delay is not alone 
ground for refusing to annul marriage 
on ground of incurable impotency or 
incapacity for copulation, particularly 
where husband’s delay arose from ig- 
norance and from a supposition that 
matters were as they should be. Rey. 
eae. 1935, § 3497.—D. v. D., 20 A.2d 


App.D.C. In husband’s action for 
annulment on ground wife’s Virginia 
divorce from first husband was invalid, 
evidence that wife moved to Virginia 
from District of Columbia motivated 
by desire to obtain divorce and after 
obtaining divorce moved back to Dis- 
trict of Columbia, but that during her 
residence in Virginia she intended to 
remain for an indefinite period, sus- 
tained finding that wife 
“domicile’ in Virginia and that Vir- 
ginia divorce was valid. Code Va.1924, 
§ 5105—Goodloe vy. Hawk, 113 F.2d 
Mies 

N.Y.App.Div. Husband could not in- 
voke aid of equity to secure annulment 
of marriage on ground that 28 years 
before, at time of plaintiff's marriage 
to defendant a common law marriage 
existed between defendant and plain- 
tiff’s brother.—Gildersleeve_v. Gilder- 
See 21 N.Y.S.2d 297, 259 App.Div. 
1 3 

N.Y.App.Div. In action to annul 
marriage on ground that defendant had 
a husband living at time of her pur- 
ported marriage to plaintiff, evidence 
did not establish that defendant was 
the common law wife of alleged former 
husband, in absence of proof of a mu- 
tual agreement between defendant and 
alleged former husband to become hus- 
band and wife. Laws 1901, c. 339; 
Laws 1907, e  742.—Gildersleeve  v. 
Gildersleeve, 21 N.Y.S.2d 297, 259 App. 
Div. 1043... : 

N.Y.Sup. In action to annul mar- 
Yiage on ground of fraud, the circum- 
stance that parties occupied the same 
bed, although strong evidence of co- 


habitation, was not conclusive. Civil 
Practice Act, § 1139.—Bracksmayer vy. 
Bracksmayer, 22 N.Y.S.2d 110 


See Johnston v. Johnston 
Dom.L.R. 807. 
27 
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N.Y.Sup. A husband and wife are 
competent, essential, and necessary 
parties to action by parent of one of 
them to annul their marriage. Civil 
Practice Act, §§ 194, 209-211, 1139,.— 
Feldman vy. Intrator, 24 N.¥.S.2d 665, 
175 Mise. 632. ; 1e% 

A father’s failure to join his infant 
daughter as party to his action to 
annul her marriage to defendant is 
fatal, as it goes to court’s jurisdiction 
to determine interested parties’ rights. 
Civil Practice Act, §§ 194, 209-211, 
1139.—Feldman v. Intrator, 24 N.Y.S. 
2d 665, 175 Mise. 632. 


[1940] 4 
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Mo.App. In husband’s action for an- 
nulment of marriage, petition, which 
alleged in detail the facts regarding 
wife’s alleged fraudulent misrepre- 
sentation at time of marriage that 
she had no venereal disease, sufliciently 
stated cause of action, notwithstand- 
ing petition did not expressly allege 
that husband relied on the misrepre- 
sentation, since such reliance appeared 
by necessary intendment.—Watson v. 
Watson, 143 S.W.2d 349. 

N.Y.Sup. A complaint alleging that 
husband was induced to marry wife 
by her promises to live and make her 
home with him apart from her par- 
ents’ home, to raise a tamily if hus- 
band would marry her, and to love 
and cherish husband, and that husband 
would not have married if he had 


known of wife’s desire not to have chil- | 


dren, her intention not to live and 


’ 


acquired » 


tnd 
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Sa aa of shonines on en of 
fraud, but could be considered as a 


‘grounds of 


-—Longtin v. Longtin, 22 N.Y.S.2d 827. 


complaint seeking separation on 
abandonment and cruel 
and inhuman aeegross —Longtin v. 
Longtin, 22 N.Y.S.2d 8 

Allegations of a peel Pe that wife 
promised to live with and make home 
with husband separate and apart from 
her parents’ home, and that parties 
Separated and had ‘not since cohabited 
or lived together, were not sufficient 
to state a cause of action for annul- 
ment of marriage on ground of fraud, 
since alleged misrepresentations did 
not concern the essentials of marriage. 


Where husband alleged that wife 
fraudulently induced him to enter into 
marriage contract by promise that she 
would raise a family, and that wife 
repeatedly took measures to prevent. 


production of children in direct deroga- 
tion of edicts of the church causing 


husband > embarrassment, and severely 
affecting his relations “with his faith 
and church, and which complaint con- 
tained no ‘allegation that wife made 
promise with no intention of keeping 
it, and no such inference was pos- 
sible because of the birth of two chil- 
dren, allegations were not sufficient to 
state a cause of action for annulment 
of marriage on ground of fraud, not- 
withstanding that they might state a 
good cause for an action and decree 
of See een —Longtin y. Longtin, 22 


N.Y.S.2d 82 


Tex.Civ. ae Where a general alle- 
gation in the form of a conclusion of 
pleader that plaintiff married defendant 
on account of fear of bodily harm if he 
refused to go through with ceremony 
was negatived by other allegations and 
evidence showing that plaintiff’s fear 
was of a criminal prosecution growing 
out of nis alleged prenuptial relations 
with defendant, such allegation was in- 
sufficient to sustain a judgment annul- 
ling the marriage.—Garcia y. Garcia, 
144 S.W.2d 605. 
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Del.Super. The confession of re- 
spondent alone will not warrant annul- 
ment of marriage on ground of incur- 
‘able physical impotency or incapacity 
for copulation, but admissions of re- 
spondent are valuable 
“Ae other evidence. Ds v. D., 20 A.2d 


App.D.C. In husband's action to an- 
nul marriage on ground that divorce 
which wife had obtained in Tennessee 
from former husband was invalid, evi- 
dence sustained finding that domicile 
of wife and former husband was in 
Tennessee at time of the divorce and 
warranted conclusion that the Tennes- 
see court had jurisdiction to dissolve 
the marital status of the parties.—Saul 
y. Saul, 122 F.2d 64. 

In husband’s action to annul marri- 
age on ground that divorce which wife 
had obtained in Tennessee from former 
husband was invalid, neither the record 
nor findings nor conclusions of the trial 
court sustained charge that wife had 
perpetrated fraud on the Tennessee 
court by alleging that former husband 
probably claimed his legal residence in 


Massachusetts. Code Tenn.1932, §§ 
ore 10431.—Saul v. Saul, 122 "Pd 
4. 


Mass. Facts found by auditor on 
reference of libel for nullity of mar- 
riage did not warrant an inference by 


judge that the libelant as an _ or- 
dinarily prudent man would be de- 
ceived by and have a right to rely, 


on wife’s representation of chastity, 
and the artifice employed to convince 
husband of truth thereof as an in- 
ducement to marriage, so as to war- 
rant annulment of marriage on ground. 
of fraud under New York law. Civil 
Practice Act N.Y, § 1139.—Levy v. 
Levy, 34 N.H.2d 650. 

Mo.App. Clear, satisfactory, and 
convincing evidence that wife fraudu- 
lently misrepresented or concealed fact 


in connection 


‘oF, rere entitle 


No. In eas Tier. Aitanlatent of 
marriage, 
rant finding of nonconsummation of the 
marriage.—Lindquist v. i era a 20 
“A.2d 325, 130 N.J.Ba. 11. 

Where there was access after mars 
riage and proofs brought sexual con- 
gress within realm of probability, in- 
ference of nonconsummation would not 
be valid unless derived from clear and 
convincing evidence.—-Lindquist Vv. 
Lindquist, 20 A.2d 325, 130 N.J.Eq. 11. 

N.Y.Sup. In husband’s action to an- 
nul marriage under statute, where ac- 
tion was based, in part, upon an affair 
in which wife was allegedly involved 
prior to marriage, husband had burden 


to prove that wife did not, before mar-_ 


riage, inform husband as to the affair. 
Civil Practice Act, § 1139—Wirth v. 
Wirth, 23 N.Y.S.2d 289, 175 Misc. 342. 

N.Y.Sup. In action to annul a mar- 
riage, evidence was insufficient to show 
that man with whom defendant had 
gone through a ceremonial: marriage 
several years before she married plain- 
tiff had been married before to a wo- 
man who exhibited to defendant a mar- 
riage certificate indicating that she 
was his wife.—Slater v. Kenny, 27 N.Y. 
S.2d 303, 176 Misc. 690. 


N.Y.Sup. In order to entitle hus- 
band to annulment of marriage, be- 
cause of false representation that civil 
marriage would be followed by a rab- 
binical marriage, it was incumbent on 
husband to establish not only falsity 
of representation, but fact that it was 
made by the wife with intent to de- 
ceive, and-husband’s complaint was re- 
quired to be dismissed for failure to 
establish such intent.—Cart v, Cart, 28 
N.Y.S.2d 61. 
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Del.Super. In passing on matters in- 
volving divorces and annulment of 
marriages, Superior Court must act in 
accordance with statute conferring the 
power, together with established prin- 
eiples of law incidental to grant of ju- 
risdiction.—D. v. D., 20 A.2d 139. 

In suit to annul marriage on ground 
of incurable physical impotency or in- 
capacity for copulation, court has im- 
plied power to order physical examin- 
ation of parties.—D. v. D., 20 A.2d 139. 

In determining» whether to compel 
physical,examination in action to annul 
marriage on ground of incurable im- 
potency or incapacity for copulation, 
age of the party is an element of con- 
sideration, and courts should exercise 
a sound discretion and compel examin- 
ation only upon proper reflection.—D. 
v. D., 20 A.2d 139. 

In husband’s suit to annul marriage 
on ground of wife’s incapacity for cop- 
ulation, physical examination of wife 
would: be compelled notwithstanding 
wife’s advanced age, where wife had 
voluntarily submitted to examination 
by gynecologist of her own choosing. 
—D. v. D., 20 A.2d 139. 

In action for annulment of marriage 
on ground of incapacity for copulation, 
wife who has submitted to physical 


~ examination by a reputable gynecolo- 


gist will not be compelled to submit to 
further examination of such character, 
if the specialist can be readily ob- 
tained.—D. v. D., 20 A.2d 139, 

In suit by husband to annul mar- 
Tiage on ground of wife’s incapacity 
for copulation, physical examination of 
wife would be ordered though wife had 
already submitted to examination by 
reputable gynecologist residing within 
jurisdiction of the court, where wife 
refused to husband the right to confer 
with such gynecologist. Rey.Code 1935, 
§ 3497.—D. v. D., 20 A.2d 139. 

In ordering physical examination of 
wife to determine incapacity for copu- 
lation as ground for annulment of mar- 
riage, court should take every care to 
save the wife as inuch embarrassment 
as possible, and would not be disposed 
to select a gynecologist other than the 
one who had _ theretofore examined 
wife.—D. v. D., 20 A.2d 139. 

N.Y.App.Div. Where plaintiff suing 


eo caliea and 


with defendant for little more tha 


evidence held not to war-- 


for. spinibiinent of beanie was ‘ont 
years at time of marriage and 


month at his mother’s home and t 
was undisputed proof of cruel and in- 
human treatment and defendant had 
never contributed to plaintiff's support, — 
and there had been no cohabitation 
since plaintiff left her mother-in-law’s _ 
home, and there was no likelihood that. 
the parties could ever make a success- 
ful marriage, and both desired the an- 
nulment, it was an “improper exercise yy 
of discretion” to refuse relief.—Quinzi 
ne, 25 N.Y.S.2d 435, 261 App. Div. i 


N.Y.App.Div. In action by wife 
annul marriage, where wife’s proo 
established that husband was impotent 
at time of marriage and that su at i. 
condition had continued to prese 
trial court, in exercise of its discreti 
had inherent power to direct a med 
ical examination of husband to | 
termine whether such condition was 
curable, Civil Practice ae § 1141.— 
Trovato v. Trovato, 28 N.Y.S.2d 5, 2 
262 App.Div. 276. : 


N.Y.App.Div. 
tained by husband annulling marriagi 
because of wife’s insanity was secure 
while wife was confined in an institu-_ 
tion and provided for monthly pay- 
ments to State Department of Mental 
Hygiene for wife’s care and mainte- i 
nance, but shortly thereafter wife wa 
discharged from institution, wife 
entitled to have judgment. vacated fo 
sole purpose of making appropriat 
provisions for her care and mainte- 
nance pursuant to Domestic Relations 
Law. Romestic Relations Law, § 7, 
subd. 5.—Cohen vy. Cohen, 27 N.Y.S 
856, 262 App.Div. 765, appeal gta 
and question certified 29 N.Y.S.2 
262 App.Div. 862. 

N.Y.App.Div. An order n 
wife’s motion to modify final judgm 
annulling marriage for wife’s insa 
pursuant to statute would be affir 
without prejudice to application 
wife at Special Term to vacate judg- 
ment and to enter new judgment mak 
ing appropriate provision for her suit- J 
able care and directing that children of 
marriage are the legitimate children o 
ee and wife. Domestic Relat 
Law, § 7, subd. 5.—Frankel v. Fran ‘ 
27 N.Y.S.2d 903, 262 App.Div. 770. 

§ 136 : 
A decree for future payments of 
support, money for the benefit of a 
child of the parties becomes a “final 
judgment” as to each installment on 
upon the accrual date thereof, and : 
nor children remain wards of the. court 
which decreed the divorce and are not 
bound by any decree as to the source 
or extent of their. maintenance 
the court retains the power at any 
time after rendition of the decree, up 
on proper notice and showing, to mod 
ify such orders as to unaccrued : 
stallments. O.C.L.A. § 9-915 —State ex 
ii Weingart v. Kiessenbeck, 114 E dad 
1 


Decree annulling marriage and -pro- 
viding that father of child should pay 
$30 monthly for the support of child — 
during —child’s “minority °"*% *-)s) or 
until further order’? of the court must 
be construed in the light of the codal 
provision empowering the court to 
provide for minor child during Pea 
of minority and in light of power of 
state to cannes the nes of minority. 
Code 1930, § 38-501; O.C.L.A. §§ 9-— 
915, 63- 501.— State ex rel. W eingart v. 
Kiessenbeck, 114 P.2d 147. 

Where, when decree annulling mar- 
riage and providing for support of fe- 
male child during its  ‘‘minority 
* * or until further order” of the 
court, was entered, the statutory ma- 
jority age for females was 18, which 
was subsequently changed to 51 dur- 
ing the minority of such child, father 
was required to continue payments un- 
til child should become 21 years of 
age. Code 1930, § 33-501; O.C.L.A. §§ 
9-915, 63-501.—State ex rel. Weingart 
v. Kiessenbeck, 114 P.2d 147. 

Decree annulling marriage and pro- 
viding for support of female child dur- 
ing minority should be liberally con- 


§ 137 


L 

z ‘strued in the interest of the child, 

whose nurture and education during 

minority is of concern to the state. 

7 Code 1930, § 33-501; O.C.L.A. §§ 9-915, 

63-501.—State ex rel. Weingart v. Kies- 
senbeck, 114 P.2d 147. 
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App.D.C. The District Court, which 
denied husband’s prayer for annul- 
ment of marriage, properly awarded 
$30 per month to be paid by husband 
to wife for her maintenance pursuant 
to prayer contained in her answer, in 
view of statute providing for the al- 
—_-lowance of money for the maintenance 
of a wife upon her application there- 


for whenever the husband fails or 
refuses to maintain her, as against 
contention that permanent alimony 


' cannot be granted in an annulment ac- 
tion, and that no issue was presented 
to the court concerning alimony. D.C. 
Code 1929, T. 14, § 75.—Parrella v. 
Parrella, 120 F.2d 728. 

Mass. In libel for nullity of mar- 
riage, the disposition of motion by li- 
_belee’s attorney for counsel fees and by 
libelee for temporary alimony rested 
in the discretion of trial judge, and no 

_ exception lay to a denial thereof.— 
_.\ Levy v. Levy, 34 N.H.2d 650. 


_N.M. The statute providing for suit 
-Inoney and alimony for wife in suit for 
_ dissolution of bonds of: matrimony has 
_ no reference to actions to annul an in- 
valid marriage. Comp.St.1929, 68- 
_ §06.—Prince v. Freeman, 112 P.2d 821. 

45 N.M. 143. - 

The statute making provision for ali- 
mony allowable in discretion of court 
where annulment is had of an invalid 
or void marriage upon ground of re- 
lationship within prohibited degree, or 
where because the female is within the 
age where marriage is prohibited, ap- 
plies to no other character of invalid 
or void marriages. Comp.St.1929, § 87- 
-110.—Prince y. Freeman, 112 P.2d 821. 
45 N.M. 143. 
If husband institutes an _ action 
_ against wife for annulment of a mar- 
viage alleged to be invalid and in- 
validity of marriage is in good faith 
disputed by the wife, she may be al- 
lowed alimony pendente lite, but the 
rule does not apply in a case in which 
invalidity of marriage is in effect ad- 
mitted. Comp.St.1929, § 68-506.— 
i Sees Freeman, 112 P.2d 821, 45 N. 


Where, after California court entered 
interlocutory judgment of divorce 
which .was to become final upon ex- 
' piration of one year, wife was informed 
by man in New Mexico that she was 
free to marry him, and that final de- 
cree was only necessary to validity of 
a California marriage, whereupon she 
was married to such man by ceremonial 
"marriage, and after final decree of di- 

vorce was granted in California she 
requested such man to fulfill his prom- 
ise of entering into another ceremonial 

marriage which he repeatedly promised 

to do but did not fulfill, and he sued 
to annul the marriage on ground that 
it was void, trial court properly re- 
fused to allow the wife alimony and 
suit money. Comp.St.1929, § 68-506.— 
Prince y. Freeman, 112 P.2d 821, 45 N. 
M. 143. 

N.Y. Where husband brought ac- 
tion to annul marriage though wife 
‘had already procured divorce in an- 
other state, wife was not entitled to 
' alimony in the character of alimony.— 
rear Woods v. Bard, 32 N.E.2d 772, 285 N.Y. 
eyhaer 11, reversing 21 N.Y.S.2d 205, 259.App. 
Div. 1098. 

: 
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| 
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N.Y.App.Div. Where over $130 had 
accumulated in hands of insane wom- 
an’s committee from $12 monthly pay- 
ments, madé by her formér husband 
under judgment annulling their mar- 
riage, for things other than necessaries 
to add to her comfort, pleasure, and 
well-being, and committee had received 
$500 insurance policy proceeds, which 
might be devoted to same purpose, the 
amount of such payments was properly 
reduced to $5.—Whitford v. Whitford, 
22 N.Y.S.2d 376, 260 App.Div. 829. 

N.Y.Sup. In wife’s action to annul 
marriage on statutory ground of hus- 
band’s physical incapacity, court had 
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no authority to provide in judgment, 
annulling marriage, for monthly pay- 
ment by husband for wife’s mainte- 
nance, regardless of agreement between 
the parties. Civil Practice Act, § 1141. 
—Shaff v. Shaff, 23 N.Y.S.2d 651, 175 
Mise. 339. 

N.Y.Sup. The granting of an order 
under that section of the Civil Prac- 
tice Act dealing with enforcement by 
execution of judgment or order in ac- 
tion for divorcee, separation, or annull- 
ment is discretionary with a_ court. 
Civil Practice Act, § 1171-b.—Gehring 
aa ene: 23 N.Y.S.2d 920, 175 Misc. 


Va. Husband obtaining annulment 
of marriage and cancellation of ante- 
nuptial settlement because of fraud was 
required to pay counsel for wife for 
services rendered in trial court and 
for their services on appeal and to re- 
imburse counsel for expenditures prop- 
er and necessary during the pendency 
of the litigation and to pay all court 
costs.—Pretlow v. Pretlow, 14 8..2d 
381, 177 Va. 524. : 


§ 138 ; 
Va. Fraud which goes to funda- 
mentals of marriage relation gives 
equity jurisdiction so that property 
rights growing out of fraud could be 
adjusted in wife’s suit for divorce from 
bed and board wherein husband filed 
cross-bill for annulment of marriage 
and cancellation of marriage settlement. 
—Pretlow v. Pretlow, 14 §.H.2d 381, 
177 Va. 524. ; 
§ 139 
N.Y.Sup. An annulment of marriage 
destroyed the marriage from the be- 
ginning as a source of rights and du- 
ties.—Cohen vy. Kahn, 28 N.Y.S.2d 847. 
177 Misc. 18. 4 
N.Y.Ct.Cl. The entry of @ decree an- 
nulling marriage renders marriage void 
from its very beginning.—Williams y. 
State, 25 N.Y.S.2d 968, 175 Misc. 972. 
The doctrine of ‘‘relation back,” un- 
der which decree annulling marriage 
renders it void from very beginning, 
is not inevitably applicable so as to 
impair vested rights of third parties 
who did not participate in fraud re- 
sulting in dissolution of marriage, as 
such doctrine is fiction of law adopted 
by courts solely for purposes of jus- 
tice.—Williams vy. State, 25 N.Y.S.2d 
968, 175 Mise. 972. ‘ 


A man inducing state to maintain in- 
competent woman by his representa- 
tion that she was his wife and promise 
to pay for such maintenance, thereby 
causing state to change its position ir- 
revocably, is debarred from raising is- 
Sue whether subsequent decree annul- 
ling marriage entitled him to recover 
back moneys paid state on ground 
that he was never incompetent’s hus- 
band and hence not legally obligated 
to support her. Domestie Relations 
Law, § 7, subd. 4; Mental Hygiene 
Law, §§ 24-a, 79, 80.— Williams v. State, 
25 N.Y.S.2d 968, 175 Mise. 972, 


§ 140 } 

App.D.C. On appeal from judgment 
of District Court dismissing husband’s 
action for an annulment on ground 
wife’s Virginia divorce from first hus- 
band was invalid, finding that wife 
was a bona fide resident of Virginia 
and that the Virginia divoree decree 
was valid would not be disturbed by 
Court of Appeals unless manifestly er- 
roneous. Code Va.1924, § 5105.—Good- 
loe v. Hawk, 113 F.2d 753. 


MARSHALING ASSETS AND SECU- 
RITIES 


\ a 


§ * 

N.Y.Sup. A prerequisite to an appli- 
eation of the doctrine of marshaling 
assets is that resort to one source of 
payment will produce payment in full 
for the creditor against whom it is 
applied.—Gerdes v. Reynolds, 28 N.Y. 
S.2d 622. 

Pa. The ‘marshaling assets” doc- 
trine is never applied when it will 
bring about an unjust or inequitable 
result or will unjustly prejudice the 
rights of third parties.—Miller Lumber 
& Coal Co. v. Berkheimer, 20 A.2d 
772, 342 Pa. 329. 


a 


oe 


; i "i Fae ears Ss 8 4 ee ve wf i's 
D.C.Tenn. The right to marshal as-— 
sets depends upon the existence of the 


necessary conditions at the time the 
right is invoked, and it can only be- 
come a fixed right by taking proper 
steps to have it enforced, and_ is, 
therefore, subject to defeat at any time 
before it is attempted to be enforced. 
—In re Franklin Savings & Loan Co., 
34 E.Supp. 661. 

D.C.Wis. Generally, if one creditor 
by virtue of a lien or interest can re- 
sort to two funds, and another credi- 
tor to one of the funds only, the former 
creditor must seek satisfaction out’ of 
the fund which latter creditor cannot 
touch.—U. S. v. Bleser, 84 F.Supp. 653. 

The right to marshal assets is a mere 
equity, and its enforcement is governed 
by principles of equity called into ac- 
tion by benevolence of court in sound 
judicial discretion, and, generally, be- 
fore doctrine of ‘‘marshaling of assets” 
will be applied, there must be two 
funds ‘or properties, at the time that 
equitable relief is sought, belonging to 
common debtor of both creditors, on 
both of which funds one party has a 
claim or lien, and on one only’ of which 
the other party has a claim or lien.— 
U. S. v. Bleser, 34 F.Supp. 653. 

Where deceased assigned life poli- 
cies to defendant bank as collateral for 
a note which deceased indorsed, and 
which note authorized holder to sefl or 
assign collateral, and deceased depos- 
ited with bank as collateral other secu- 
rities, part of which were in deceased’s 
name and part of which were in name 
of maker of note, and deceased, while 
insolvent, changed beneficiary in poli- 
cies from deceased’s estate to deceased’s 
wife, and United States thereafter ob- 
tained a lien against deceased’s estate 
for taxes, and there was no part of 
securities where bank had a lien 
against all and United States against 
only a portion thereof, United States in 
order to satisfy its claim, was not en- 
titled to a “marshaling of assets’’ 
which belonged to deceased and were 
deposited with bank as collateral.—U. 
8S. v. Bleser, 34 F.Supp. 653. 

Mo. Where trustee under deed of 
trust without knowledge of the hold- 
ers pledged notes, delivered him for 
purpose of foreclosure, to pledgee who 
held other collateral of trustee, 
pledgee’s interest in the notes went 
only to the extent of its lien after 
pledgee had realized upon all other 
collateral which the trustee rightfully 
pledged.—Tower Grove Bank & Trust 
Co. v. Duing, 144 S.W.2d 69. 


Where trustee under trust deed, to 
whom holders delivered notes, for pur- 
poses of foreclosure, without knowledge 
of the holders, pledged the notes to 
secure an indebtedness to pledgee to 
whom he had pledged other collateral 
to secure an indebtedness, and pledgee 
failed to show that other collateral was 
not sufficient to extinguish the indebt- 
edness, and it was shown that, by 
pledgee’s own appraisal, value of other 
collateral exceeded the balance of the 
debt, pledgee was not entitled to set 
aside trustee’s deed to the holders of 
notes.—Tower Grove Bank & Trust Co. 
v. Duing, 144 S.W.2d 69. 


Pa.Com.Pl. Before a court of equity 
will marshal assets or securities be- 
tween two persons it must appear (1) 
that they are creditors of the same 
debtor, (2) that there are two funds be- 
longing to that debtor and (3) that 
one of the creditors alone has the right 
to resort to both funds.—Miller Lumber 


eee Co. v. Berkheimer, 54 York 
< alg 
La.App. A production credit asso- 


ciation which had lent money to ten- 


ant was under no duty to landlord to 
foreclose its chattel mortgage on ten- 
ant’s live stock and farming equip- 
ment. before seeking to realize from 
cotton delivered by tenant to land- 
lord, where association held a first 
lien on such cotton in view of land- 
lord’s subordination agreement. Code 
Prac. art. 73; Civ.Code, art. 3404,— 
Tallulah Production Credit Ass'n v. 
Krauss, 3 So.2d 446. 
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es 
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So ae 


 Stoffl 
382. 


Go. estate.—Miller Lumber 


of all 


them merely 


ecient for his protection, but may, at 
w, elect which he will proceed against 
by ‘payment, or take which he pleases 


them until he has realized his whole | 
ee claim, principal and interest.— 


§ 12 

‘ ‘Pa. Com.P1. The doctrine of mar- 
shaling of assets or subrogation does 
,not apply where the two funds in 
question are not owned by a common 
debtor and where the creditor invoking 
the doctrine has no claim whatever 
against the debtor who oe one of - 
the funds.—Miller Lumber & Coal Co. 
v. Berkheimer, 54 York 141. 

Where a bank held a mortgage of 
land owned by a husband and wife 
and also of land owned by the husband 
alone, and a company held a judgment 
against the husband alone entered sub- 
sequently to the recording of the bank’s 
mortgage, on bill in equity filed by the 
company after the decease of the hus- 
band, it was held the company was 
not entitled to a decree requiring the 
‘bank to ‘proceed on its mortgage first 
against the land formerly owned by the 
husband and wife, which, by reason 
of the husband’s decease, had vested in 
fee in the wife, so as to enable the 
company to realize on its judgment 
against the land of the deceased hus- 
& Coal 
De.) oe oe be York 141.) 


C.C.A.W.Va. A junior creditor of 
Pvkeast cannot compel senior creditor 
to protect singly charged security or to 
take any action in regard to such se- 
eurity, and junior creditor’s remedy is 
to discharge prior lien and ask to be 
subrogated to senior creditor’s right.— 
Sehon-Stevenson & Co. v. Union Trust 
Co. of Maryland, 113 F.2d 968. 

Where trust company loaning money 
to. bankrupt had equitable lien on cer- 
tain bonds and also held bank stock as 
security for the loan, and another cred- 
itor of bankrupt had a junior lien on 
ponds, the junior creditor could not 
charge trust company with value of 
bank stock as of date of bankruptcy to 
secure the release of bonds, but could 
only have trust company’s debt credit- 
‘ed with amount actually received from 
sale of stock.—Sehon-Stevenson & Co. 
vy. Union Trust Co. of Maryland, 113 F 
2d 968. 

N.Y.Sup.. Where a creditor releases 
a part of -a fund to which he is en- 
titled to resort for payment with 
knowledge that such release may prej- 
udice the rights of another, the release 
may be availed of by the person so 
prejudiced to the extent of the value 
of the thing released, provided the cir- 
cumstances are such that that course is 
ag .—Gerdes v. Reynolds, 28 N.Y.S.2d 


The right of a corporation’s bank- 
ruptey trustee to recover from officers 
and directors of a corporate invest- 
ment trust who violated their fiduciary 
duty in connection with sale of com- 
mon stock of trust money of corpora- 
tion wrongfully diverted ‘and used in 
part payment of stock was not defeat- 
‘ed or reduced under the doctrine of 
marshaling assets by reason of cer- 
tain settlements which trustee made 
‘with other parties whom he released, 
where it was conceded that the sum 
settlements plus full recovery 
of amount diverted for payment of 
stock did not equal sum of all money 
wrongfully diverted from corporation, 
and there was nothing on which any 
finding could be made concerning what 
was the value of the thing released.— 
‘Gerdes v. eS Uurreirte N.Y.S.2d 622. 


4 

Pa. Where husband and wife exe- 
cuted mortgage covering two tracts 
owned by the husband and a third 
tract owned by the parties as tenants 
by the entirety, to secure debt: of hus- 
band alone, the wife stood in position 
of a “surety”? to the mortgagee for 


Tr more | 
it gonneD © 


‘two tracts could not, 
ng may be aOR | 


first, and may avail himself of any of 


ett y. Kress, 21 A.2d 31, 342 Pa. 


SERVANT 
dee husband? and husband’s Judgment - 
eregiveny who had a junior lien on the. 
on husband’s 
death, compel mortgagee to proceed — 
against the third tract before proceed- 
ing against the other two, either un- 
der the “marshaling assets” doctrine 
or under general equitable principles.— 
Miller Lumber Coal Co, v. Berk- 


heimer, 20. A.2d 772, 342 Pa. 329. 
- The rule of “marshaling assets” does 


not prevail except where both funds 


involved are in the hands of .a com- 
‘mon debtor of both creditors or un- 
less the fund not taken is one which 
in equity is primarily liable.—Miller 
Lumber & Coal Co. v. Berkheimer, 20 
A.2d 772, 842 Pa. 329. 

Where wife’s land is mortgaged for 
-husband’s. debt, a subsequent judg- 
“ment creditor of the husband cannot 
claim that the mortgagee shall pro- 
‘eeed first against the pypperty of the 
wife nor can he claim “sub- 


rogated’ to the mortgagee’s security 
against the wife, since the wife is 
merely a “surety” to the mortgagee 


for the husband.—Miller Lumber & 
Coal Co. v. Berkheimer, 20 A.2d 772, 
342 Pa. 329. a 


§ 

Mo. Where holders in due course of 
notes secured by trust deed delivered 
them to trustee for purposes of fore- 
closure, and trustee, without knowledge 
of holders, pledged notes in addition to 
other collateral to secure indebtedness 
of company of which he was president 
after which property covered by trust 
deed was bid in by holders to whom 
trustee gave trustee’s deed, in pledgee’s 
suit to set aside trustee’s ‘deed, burden 
of proving affirmative defense that in- 
debtedness, for which notes were 


pledged, was satisfied by other col-. 


lateral was upon holders.—Tower Grove 
are & Trust Co. v. Duing, 144 S.W. 


MASTER AND SERVANT 


§1 

Mo.App. The word “employed” is 
capable of a great variety of interpre- 
tations and is therefore subject to re- 
strictions and limitations arising from 
its use in connection with other words, 
or from the context of the contract or 
statement in which it appears.—Daub 
ee Maryland Casualty Co., 148 S.W.2¢d 


The word “employee”, which is the 
correlative of “employer”, is common- 
ly used as signifying continuous serv- 
ice, or as designating one who gives 
his whole time and services to another 
for a financial consideration, or one 
who performs services for another for 
a financial consideration, exclusive of 
casual employment, or one in constant 
and continuous service, or one having 
some permanent employment or posi- 
tion, or one who renders regular and 
continuous services, not limited to a 
particular transaction, or one having 
a fixed tenure or position.—Daub v. 
Merviend Casualty Co., 148 S.W.2d 


§ 2 

C.C.A.Iowa. The doctrine of loaned 
employee is penoanized in. lowa.—New 
York Casualt y v. Youn Men’s 
Christian Ass’n, SY F.2d 387. 

C.C,A.Okl. The “master and serv- 
ant” relationship may be express or 
implied, and it is not essential that 
name of servant be on master’s pay 
roll, and there may be no compensation 
to servant, or compensation may 
paid by third person. Be hag v. Good- 
son, 121 F.2d 176. 


The right of divchares igs a factor 
strongly indicating existence of “mas- 
ter and servant’ relationship.—Jones 
v. Goodson, 121 F.2d 176. 

C.C.A.Tex. The master and servant 
relationship is Con tere enue v. 
A. H. Belo Corporation, 121 F.2d 207, 
affirming A. H. Belo Corporation v. 
Street, 36 F.Supp. 9 

D.C. Ky “Generally, the relationship 
of anor en and employee’ exists 
when the person for whom services are 
performed has the right to control and 
direct the individual who performs the 


ion 
& 


services, not only as to the result to be - 


result is accomplished.—_Kentucky Cot- 


T 


‘accomplished by the work, But alsetaa! 
to the details and means by which that « 


rN Industries v. Glenn, 39 a ae 


The right to discharge is an MEpOTEN 
ant factor, indicating that the person © 
possessing that right is an “employer”, 
and other, factors characteristic of an 
employer but not necessarily present in 
every case are the furnishing of tool ae 
and the furnishing of a place to work — 
to the individual who performs the — 
services.—Kentucky College Ander 
v. Glenn, 39 F.Supp, 642. - ean 

D.C.La, Although an overriding roy Wy 
alty owner is not exactly in the same | 


authorize maintenance of lps ee ee ja- <7) 
borer against overriding royalty own- 
ers for unpaid wages and liquidate 
damages under Fair Labor Standard 
Act. Fair Labor: erengaras Act | 
1938, § 8(d), 29 U.S.C.A. 203(d) 
Divine v. Levy, 36, F.Supp. es 
Where each of overriding royalty 
owners was to receive a fractional part — 
of oil produced in kind free of any — 
cost of operation and none of such own- — 
ers had anything to do with employ- 
ment, with who worked, when or ho 
he worked or when he was paid, and 
all responsibility for drilling an nd» e 
eration of wells was by agreement 1 bie 
-with ‘those with whom such own 
dealt, the relation of “employer and 
employee” did not exist between such — 
owners and laborer boring wells so as” 
to entitle laborer to maintain action u 
der Fair Labor Standards Act again nee ou 
such owners. Fair Labor Standards _ Le 
Act of 1938, § 3(d), 29 U.S.C.A. § 208 
(d) Divine y. Levy, 36 F.Supp. 55. ; 
A purchaser Of overriding royalty o 
percentage of “working interest” of oil 
lease who was not a partner or asso- 
ciate of any person who employed la- 
borer to drill wells was not an’ “em- 
ployer” of such laborer so as to au- 
thorize laborer to sue the purchaser 
for unpaid wages and liquidated dam- — 
ages under Fair Labor Standards Act. 
Fair Labor Standards Act of 1938, § © 
8(d), 29 U.S.C.A. § 203(d) Divine’ v. 
Levy, 36 F.Supp. Os. , 
On issue whether overriding royalty 
owners could be sued under Fair La 


aye 


practical expediency, ( 
‘two-sided questions sensitively bal- | 
anced one way or the other, shoul 
concern themselves, especially when a 
live commercial matter be involved, as_ 
to how. decision may help or hinder — 
accepted business practices. Fair La= 
bor Standards Act of 1938, 29 eae : 
§ 201 et seq.—Divine v. Levy( 3 ‘ 
Supp. 55. 


Cust. & Pat.App. “Hmployer and em- oe 
ployee” relationships are matters of — 
contract, express or implied.i—Fersing — 
v. Fast, 121 F.2d 531. x 
Iowa. The right of contro] is the 
- principal test for determining whether 
an ‘employer and employee relation-" 
ship” exists—Kaus v. Unemployment 
Compensation Commission, 299 N.W: — 
415, 230 Iowa 860. f ea 


Ordinarily, where there is a bailment, 
an ‘employer and employee relation- 
ship” does not exist because bailor has 
no control over bailee and is not re- 
sponsible to others for bailee’s acts,— 
Kaus vy. Unemployment Compensation 
CRI 299 N.W. 415, 230 Iowa 

0. 

N.J.Ch, The owner of a business has 
the right to select his employees and 
to discharge them at will when not 
bound by contract to act otherwise.— 
Miller’s, Ine., v. Journeymen Tailors 
Union Local No. 195, 15 A.2d 822, af- 
firmed Miller’s Inec., v. Journeymen 
Tailors Union Local No. 195 of Amal- 
gamated Clothing Workers of America, 
15 A.2d 824, 128 N.J.Hq. 

N.Y.City Ct. As ‘between owner of 
automobile and driver thereof, where 
owner is not present in automobile and 


in passing _ 


§ 2 
driver is a gratuitous bailee, driver is 
not the “agent” or “servant” of own- 
er, and owner cannot recover for dam- 
ages resulting from driver’s negligence 
on theory of breach of a servant’s duty 
to master, contract with master, or 
negligence of servant. Vehicle and 
Traffic Law, § 59.—Kurzon y. Union 
By Co. of New York City, 21 N.Y.S.2d 
310. : 
Tenn. The right to contro] the re- 
sults does not establish ‘master and 
servant” relationship, but the right™to 
. _ control the means and methods does.— 
Texas Co. v. Bryant, 152 S.W.2d 627. 


ear 


E 
a 
; 
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C.C.A.Okl. Under Oklahoma law, an 
‘“Gndependent contractor’ is one who, 
exercising independent employment, 
a, contracts to do a piece of work ac- 
—s cording to his own methods, without 
_-—sbeing subject to his employer’s control, 


except as to_ result of work.—Hard- 
, ware Mut. Casualty Co. y. Hilder- 
Hiepprandt, 119 H2q 291, ? 
j “Under Oklahoma law a “subcon- 


tractor” is one who. takes portion of a 

‘contract from principal contractor or 

another subcontractor.—Hardware Mut. 

5 Oe Soot acaae Co, v. Hilderbrandt, 119 F.2d 
91 


_ ©.C.A.Okl. The “master and servant’’ 
- relationship exists where employer has 
right to direct and control method and 
manner in which work shall be done 
and result to be accomplished, while 
an ‘independent contractor” is one who 
ss engages to perform service for another 
according to his own method and man- 
ner, free from direction and control of 
-— employer in all matters relating to per- 
-. . formance of work except as to result 
ii e product.—Jones y. Goodson, 121 F. 
eee Dal ‘ 
Bi A reasonable measure of direction 
and control over method and means 
of performing service is a constituent 
element of “master and servant’ rela- 


ala 


and “independent contractor’ relation- 
ship, but direction and control need 
not relate to every detail.Jones v. 
Goodson, 121 F.2d 176. e 

C.C.A.Va. Where magazines of New 
York and Delaware corporations were 
distributed in Virginia by local branch 
chy of news company and were sold at 
te newsstands of the news company, and 

news company accepted and collected 

for subscriptions through stores and 
newsstands, but contract did not arise 
with subscribers until subscriptions 
were accepted by corporations, news- 
stands and stores were ‘independent 
~ eontractors’” and corporations were not 
' “doing business” in Virginia, so as to 
subject them to service of process.— 
Cannon v. Time, Ine., 115 F.2d 423. 
; D.C.Ky. In general if an individual 
is subject to the control or direction of 
another merely as to the result to be 
accomplished by the work and not as 
to the means and methods for accom- 
plishing the result, he is an ‘‘independ- 
ent contractor’, and is not as to such 
services an “employee’’.—Kentucky Cot- 

a Industries v. Glenn, 39 F.Supp. 

42. 
An “independent contractor” is a per- 
son, who in the pursuit of an independ: 
ent business undertakes to do a. specific 
work for other persons, using his own 
means and methods without submitting 
himself to their control in respect to 
all its details—Kentucky Cottage In- 
dustries v. Glenn, 39 F.Supp. 642. 

The true test of a “contractor” is 
that he renders service in the course 
of an independent occupation repre- 
senting the will of his employer only 
as to the result of his work and not as 

to means by which it is accomplished.— 

Kentucky Cottage Industries y. Glenn, 

39 F.Supp. 642. 

Ordinarily where one employs an- 
other to execute a piece of work and 
the one so employed has the right to 
select his own assistants and help, em- 
ployer having no control over the 
hands of the employee and no right to 
direct the manner in which the work 
shall be done other than to require 
that it shall be done in accordance 
with the specifications under which it 
is contracted to be done, one so con- 


tionship, as distinguished from master . 
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tracted with is an ‘independent con- 
tractor’.—Kentucky Cottage Industries 
vy. Glenn, 39 F.Supp. 642.° as 
The existence or absence of the power 
on the part of an employer to termi- 
nate the employment at any time-or to 
control the conduct of the employment 
by interrupting’ the work or changing 
the employee from one task to another 
task before the first task is completed 
is one of the most decisive elements to 
be considered in determining the rela- 
tionship between the parties, and the 
existence of such power on the part of 
the employer is compatible with the re- 
Jationship of “employer and employee’ 
and the absence of such'a power is in- 
dicative of the relationship of the ‘‘in- 
dependent contractor’.—Kentucky Cot- 
nine Industries v. Glenn, 39 F.Supp. 
Conn, Whether an individual is in- 
dependent contractor or employee is 
fact question, in absence of controlling 
considerations.—Robert C. Buell & Co. 
v. Danaher, 18 A.2d 697, 127 Conn. 606. 
The fundamental distinction between 
“employee” and ‘independent contrac- 
tor’ depends on existence or nonex- 
istence of right of one for whom work 
is done to. control means and methods 
of work.—Robert C. Buell & Co. V. 
Danaher, 18 A.2d 697, 127 Conn. 606. 
Partial reservations of control of 
means and methods of work in certain 
respects only by party for whom it is 
done does not prevent existence of re- 
lation of contractee and independent 
contractor, but general control over 
work as to manner and method of its 
execution and oversight and direction 
of performance’ of actual manual labor 
constitute true test for determination 
of whether relation is that of “em- 
ployer and contractor’ or “master and 
servant”’.—Robert C. Buell & Co. VY. 
Danaher, 18 A.2d 697, 127 Conn. 606. 
The controlling consideration, in de- 
termining whether’ relationship of 
“master and servant” or that of “in- 
dependent contractor” exists, is wheth- 
er employer has general authority to 
direct what. shall be done and when 


and how it shall be done, that is, 
right of general control of work.— 
Robert C. Buell & Co. vy. Danaher, 18 


A.2d 697, 127 Conn. 606. ” 
La.App. The relation to owner of 


‘one employed to furnish all material 


and labor needful for the fulfillment of 
contract for reroofing a building was 


that of ‘independent contractor’’.— 
West Bros. v. Pierson, 2 So.2d 71. 
Neb. In actual affairs an “independ- 


ent contractor’ generally pursues the 
business of contracting, enters into a 
contract with his employer to do a 
specified piece of work for. a. specific 
price, makes his own @subcontracts, 
employs, controls, pays, and discharges 
his own employees, furnishes his own 
materials, and directs and controls the 
execution of the work.—Hill Hotel Co. 
v. Kinney, 295 N.W. 397. 


N.Y. The distinction between an 
“employee” and an “independent con- 
tractor” is that the former undertakes 
to achieve an agreed result and to ac- 
cept the directions of his employer as 
to the manner in which the result shall 
be accomplished, while an ‘“independ- 
ent contractor’ agrees to achieve a cer- 
tain result but is not subject to the or- 
ders of the employer as to the means 
which are used.—In re Morton, 30 N.H. 
2d 369, 284 N.Y. 167, reversing 18 N. 
Y.S.2d 375, 259 App: Div. 771. 

The degree of control which must be 
reserved by the employer in order to 
create the employer-employee relation- 
ship, rather than the employer-inde- 
pendent contractor relationship, cannot 
be stated in terms of mathematical pre- 
cision, and the various aspects of the 
relationship may be considered in ar- 
riving at the conclusion in a particular 
case.—In re Morton, 30 N.H.2d 369, 284 
N.Y. 167, ‘reversing 18 N.Y.S.2d 375, 
259 App.Div. 771. 


N.Y.App.Div. The control of the 
work reserved in an employer which 
effects a ‘‘master and servant” rela- 


tionship is control of the means and 
manner of performance of the work as 
well as of the result, and an ‘“inde- 
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ctor” re ship exists 
person doing the work is — 
subject to the will of the employer only 
with respect to the result but not with — 
respect to the means or manner of ac- 
complishment.—Claim of Miller, 29 N. 
Y.S8.2d 15, 262 App.Div. 385. Fe 
Tenn. An “independent contractor” 
is one who, exercising an independent 
employment, contracts to do a piece_ 
of work according to his own methods 
and without being subject to control 
of his employer, except as to the result 
of his work.—Texas Co. v. Bryant, 152 
S.W.2d 627. 
Wash. The term “independent con-, 
tractor’ designates a person who in 
pursuit of an independent business un- 
dertakes to perform a specified piece of 
work or to render a particular service 
for another without submitting to con- 
trol in the manner of performance.— 
McFarland vy. Commercial Boiler Works, 
116 P.2d 288. ; 


§ 10 

C.C.A.Tex. Subject to valid statutes 
designed to prohibit substandard con- 
ditions and unfair labor practices, 
wages, hours and work conditions are 
the proper subjects of contract between 
employer .and employee, and_ their 
agreement must be given full effect in 


~ 


where the 


the courts.—Fleming y. A. H. Belo Cor- 


poration, 121 F.2d 207, affirming A. H.. 
pel? Corporation vy. Street, 36 F.Supp- 
D.C.Idaho. The Fair Labor Stand- 
ards Act does not prohibit parties from 
contracting with reference to labor, 
provided compensation to be paid is 
not less than the minimum and with- 
in the scale fixed by the act. Fair 
Labor Standards Act of 1938, § 7T(a),- 
29 U.S.C.A. § 207(a).—Allen v. Moe, 39 — 
F.Supp. 5, Ay ; 
App.D.C. The parties to an employ- 
ment contract may enter into a con- 
tract for permanent’ employment, not 
terminable except pursuant to its ex- 
press terms, by stating clearly their 
intention to do so, even though no 
other consideration than services to be 
performed is expected by the employer | 
or promised by the employee.—Littell 
+a vesreaes Star Newspaper Co., 120 F. 


La.App. Where employer read em- 
ployment agreement and no fraud was. 
shown, employer was chargeable with 
full’ knowledge of contents of the writ- 
ing which she signed, and her act 
could not be disavowed in employee’s. 
action for balance due for salary.— 
Clements v. Knighton, 1 So.2d 139. 


Md. An employee’s agreement to 
give employer first call on his services 
after six months’ employment, during 
which he was under no such obliga- 
tion, constituted valuable ‘‘considera- 
tion” for employer’s promise to pay 
employee a share of profits of employ- 
ier ee v. Palmer, 19 A.. ” 


Hmployers’ agreements to pay em- 
ployees shares of profits of employers” 
business in addition to salaries should 
be sustained by courts whenever pos- 
sible.—Vincent v. Palmer, 19 A.2d 183. 

Mo.App. Where general manager of 
corporation sent letter to corporation’s 
superintendent, in which he stated that 
he had “contracted with” plaintiff “for 
five years straight running” and sent 
copy of letter. to plaintiff, the letter 
constituted but an admission that gen- 
eral manager had entered into contract 
with plaintiff and did not constitute an 
agreement in writing between corpora- 
tion and plaintiff.cSolace v. T. J. Moss. 
Tie Co., 142 S.W.2d 1079. 

8.C. Employment from week to week. 
constitutes a verbal or oral “contract 
for hire’.—Cooksey v. Beaumont Mfg. 
Co., 9 S.H.2d)\790, 194 S.C. 395, 

_Tex.Civ.App. Where contract for as- 
signment of an interest in a trucking’ 
corporation contained no reference to 
employment of assignee, assignee was 
not entitled to wages after his dis- 
charge by corporation on ground that 
contract was a contract of employment, 
—Courreges v. System Freight Service, 
152 S.W.2d 841. ‘ 


§ 12 F 
C.C.A.Miss. Under Railway Labor’ 


‘Illinois Cent. R. Co. vy. Moore, 
959 


ie. 
special agreé- 


N.Y.Sup. A closed shop provision in 
employer’s contract with union, pro- 
viding that no one could be employed 
beyond a probationary period of two 
weeks unless he was satisfactory to 
and became a member of the union, 
was unobjectionable. Labor Law, 
704, subd. 5.—Triboro Coach Corpora- 
tion v. New York State Labor Rela- 
tions Board, 22 AEE 10138. 

. 1 
_ ©.C.A.La. While collective bargain- 
ing agreement providing that no em- 
ployee should be dismissed or sus- 
pended without sufficient cause, and 
that complaint should be investigated 
and that restitution should be made 
when action had been taken contrary 
to the contract was in force, employees 
coming under it had their tenure and 
rights governed by its terms and for 
action taken contrary thereto they had 
a right of action to redress their 
grievances._System Federation No. 59 
of Railway Employees Department of 
American Federation of Labor v. Loui- 
siana & A. Ry. Co., 119 F.2d 509, af- 
firming 30 F.Supp. 909, rehearing de- 
nied 32 F.Supp. 89. 

C.C.A.Miss. Under Railway Labor 
Act, in absence of any special agree- 
ment otherwise, every employment may 
be presumed to be on basis of collective 
agreement and to adopt its terms, but 
ordinarily there is nothing to prevent 
a special agreement if employee desires 
it. Railway Labor Act § 2(1, 6, 8), as 
amended, 45 U.S.C.A. § 152(1, 6, ; 
ee Cent. R. Co. v. Moore, 112 F.2d 
Under Railway Labor Act when col- 
lective agreement tacitly or expressly is 
taken as supplying any or all of terms 


of service of particular employee, it is 


still not a contract but only a standard 
to which parties have referred in mak- 
‘ing their parol contract. Railway La- 
bor Act § 2(1, 6, 8), as amended, 45 U. 


8.C.A. § 152(1, 6, 8).—Illinois Cent. R. - 


Co. v. Moore, 112 F.2d 959. 
Under Railway Labor Act the collec- 


_ tive agreement, as such, is made, de- 


fended, and changed by the union, but 
rights of each employee employed un- 
der it are his own, and he may waive 
or assert them himself as he sees 
fit. Railway Labor Act, as amended, 
45 U.S.C.A. § 151 et seq.—Illinois Cent. 
R. Co. v. Moore, 112 F.2d 959. 


Ga. Where collective bargaining 
agreement for engineers of railroad 
provided that if engineers were laid off 
because of reduction in services they 
would retain their seniority rights 
provided they returned to actual serv- 
ice within 30 days from date their 
services were required, engineer, who 
was furloughed for lack of business, 
-would not lose his seniority, which 
-was fixed at date of employment, for 
failure to present himself for service 
during period of about 17 years, 
‘though business conditions may have 
improved so as to render engineer’s 
return to service proper, and though 
his name was omitted from the roster, 
where he returned on first notice from 
railroad to report for duty.—Evans v. 
Louisville & N. R. Co., 12 8.E.2d 611, 
191 Ga. 395. ; 

Ky. Ambiguous and doubtful lan- 
guage appearing in an employment 
-eontract must be construed most 
strongly against party who wrote it.— 
Simon v. Neptune Mfg. Co., 147 S.W.2d 
1024, 285 Ky. 340. : 

La.App. Where employer retained 
first instrument which bore signature 
of employee but not employer’s signa- 
ture, and employee kept a second in- 
strument which was signed only by 
employer, but parties thought both 
writings were substantially identical, 
both instruments could be construed 
together, at least to extent that the 


‘Dooley v. 


provisions of each did not exclude 


those of the other, in determining the 


terms of the employment contract.— 
Clements v. Knighton, 1 So.2d 139. 

Mont. The term “ability to pay”, 
as used in connection with alleged 
agreement between sister and decedent 
which provided that decedent was to 
pay sister ‘an agreed wage of $5 per 
day for services performed in confec- 
tionery store and in keeping house at 
premises owned jointly by them, to be 
paid if and when decedent was able 
to do so and at some time in future 
after he had completed payment on 
certain investment, meant the ability 
to pay in the ordinary course of de- 
cedent’s accustomed way of life, and 
not by liquidating his business, his 
life insurance, and the last of his 
elothing and personal effects. Rev. 
Codes 1935, § 7402.—Binzel v. Vieh- 
mann, 106 P.2d 187. 

N.J.Ch. “Seniority” as used in de- 
termining employee’s right to con- 
tinued employment as against rights 
of another employee comprehends 
length of period of service in office or 
entrance upon an office anterior to that 
of another.—Unkovich vy. New York 
Cent. R. Co., 16 A.2d 558, 128 N.J.Ba. 
one affirmed 174 A. 876, 117 N.J.Eq. 


The Stone Award which regulated 
wages and working conditions of em- 
ployees in the Marine Department of 
railroads under the Federal Railroad 
Administration in New. York Harbor 
provided for the application of the 
rule of seniority rights in filling va- 
cancies, but was not applicable to a 
ease of the increase or decrease in the 
number of workers.—Unkovich v. New 
York Cent. R. Co., 16 A.2d 558, 128 
N.J.Eq. 377, affirmed 174 A. 876, 117 
N.J.Hq. 20. 

In action by employees. to compel 
their reinstatement on active list of 
lighter craft, the court had no power 
to read into the contract of employ- 
ment with the railroad company any 
terms or conditions, such as a recogni- 
tion of the rule of seniority rights, 
which ‘conditions were not compre- 
hended and intended by the parties 
when contracting.—Unkovich vy. New 
York Cent. R. Co., 16 A.2d 558, 128 N. 
J.Eq. 377, affirmed 174 A. 876, 177 N. 
J.Hq. 20. 

The operation of the Stone Award 
which regulated wages and working 
conditions of employees in the Marine 
Department of railroads under the 
Federal Railroad Administration in 
New York Harbor, was by its terms 
limited to extend no longer than dur- 
ing the period of federal control and 
therefore after the abandonment of 
such control was ineffective to confer 
any seniority rights upon employees 
in the lighter or barge craft.—Unko- 
vich v. New York Cent. R. Co., 16 A.2d 
558, 128 N.J.Eq. 377, affirmed 174 A. 
876, 117 N.J.Eq. 20. 

N.J.Ch. A contract between employer 
and union not only enters into in- 
dividual contracts, but circumscribes 
the rights of employer and members 
of union with respect to making in- 
dividual contracts, and creates legal 
rights and duties which are independ- 
ent of particular hirings.—Dooley v. 
Lehigh Valley R. Co. of Pennsylvania, 
21 A.2d 334, 130 N.J.Eq. 75. 


“Seniority’’ represents in the highest 
degree the right to work, and by 
seniority the oldest man in point of 
service, ability and fitness for the job 
being sufficient, is given choice of jobs, 
is first promoted within range of jobs 
subject to seniority, and is the last 
laid off, proceeding so on down the line 
to the youngest in point of service.— 
Lehigh Valley R. Co. of 
Peaney rane, 21 A.2d 334, 1380 N.J.Eq. 


“Seniority” rights result from desire 
of railway labor organizations to pro- 
tect men of extended service in right 
to their jobs and to select their jobs 
in preference to men who have had 
shorter periods of _service.—Dooley v. 
Lehigh Valley R. Co. of Pennsylvania, 
21. A.2d 334, 130 NJ.Eq. 75. 

N.Y.Sup. Valid labor agreements are 
not exempt from the operation of the 


herent right to seniority in service, and © 


‘agreement, providing the applicant for 
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law of contracts—Triboro Coach Cor- 
poration v. New York State Labor ~ 
Relations Board, 22 N.Y.S.2d 1013. a 

N.Y¥.Sup. Provision of contract be- 
tween union and its members and cor- | 
porate employer that employees who 
had been continuously employed for a 
year or more should receive a week’s | 
vacation between May and September — 
did not entitle employees to vacation 
after employer’s place of business was — 
in effect destroyed by fire and the busi- _ 
ness had come to an end.—Reid & Yeo- _ 
mans vy. Drug Store Employees Union, — 
29 N.Y.S.2d 835, ' ee Cer ale ck 

Pa. A railroad employee has no in- Be i 


such right does not arise out of em- | 
ployment except as provided for in | 
contracts entered into and rules adopt- 
ed by company relating thereto—Po- 
lanskey v. Monongahela Ry. Co., 19 Ae hol ae 
2d 377, 342 Pa. 188. } pag 
Pa.Com.Pl. Under the Act of June 
21,1985, PL.) 400, 5 PS. § 162 ¢an 
application of one of the parties to Mg 
stay the trial until arbitration could — ha 
be had, will be refused where the ap- 
plication is not ‘made until after the 


ia] 
hae 


on application of one of the parties 
made before the suit or proceeding is 
at issue, stay the trial of the action _ 
until such arbitration hag been had in > 
accordance with the terms of the © 


the stay is not in default in proceed- 
jing with such arbitration—Amberla- 
vage v. Lehigh Valley Coal Co., 8 Sch. 
Reg. 148. sever eu. 
Tex.Civ.App. A judgment determin- ~ 
ing seniority rights, of locomotive en- — 
gineer was not void for interference ~ 
with internal affairs of brotherhood of | 
engineers, where engineer’s allegations 
showed that he claimed no rights ex- 
isting solely from status of member of ~ 
brotherhood.—Fine v. Pratt, 150 S.W.- 
2d 308. Soph 
“Seniority rights’, as applicable to 
trainmen, mean that a man shall be 
entitled to preference in matter of 
choice of and right to work in his oc- 
eupation in accordance with length of © 
time he has been employed.—Fine v. | 
Pratt, 150 S.W.2d 308. Aan 
A “seniority right” is a “contract 
right” and is not a ‘natural right” one 
a right of that classification a viola- — 
tion of which constitutes a tort.—Fine 
v. Pratt, 150 S.W.2d 308. en Ae 
Although seniority rights may not be - 
“property rights” in the more usual ~— 
sense of the term, there would appear ~\ — 
to be no such difference in principle as 
to require a different classification, and 
such rights will be protected by the © 
eourts. Vernon’s Ann.St.Const. art. 1, — 
§ 13.—Fine v. Pratt, 150 S.W.2d 308., ° 
The right of seniority is not incon- 
sistent with employer’s right to dis-— 
charge employee, but exists upon as- | 
sumption of continuing employmenti— 
Fine vy. Pratt, 150 Soy.24 308i) i. eae 
Wash. Sound and well recognized 
public policy strongly supports arbi- — 
tration of disputes between employers | 
and employees.—Hegeberg v. New Eng- 
land Fish Co., 110 P.2d 182.— yh 
When employees returned to work in 
accordance with agreement for apprais- 
al of value of wages, relied upon by all 
parties in good faith, they furnished 
a “consideration”? which was beneficial 
to employers.—Hegeberg v. New Eng- 
land Fish Co., 110 P.2d 182. 


§ 17 / 
App.D.C. Unless the parties to an 
employment contract reveal an intent 
to enter into a contract for permanent 
employment, the contract will be_re- 
garded as _terminable.—Littell v. Hye- 
ning Star Newspaper Co., 120 F.2d 36. 
Where the intent of the parties to 
an employment contract is not clearly a 
revealed by the express terms of the 
contract, the courts in determining 
whether the contract was one for per- 
manent employment will look to evi- 5 
dence of surrounding circumstances to ‘ 
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_ascertain what was in the minds of, 
the parties.—Littell v. Evening Star 
‘Newspaper Co., 120 F.2d 36. 

Where one who enters into a con- 
tract of employment promises not only 
that he will give his services but also 

additional consideration, those facts 
may be sufficient to show the intent 
of the parties to enter into a con- 
' tract for permanent employment.—Lit- 


tell v. Evening Star Newspaper Co., 
120 F.2d 
§ 18 
Pa.Com.Pl. Where plaintiff and de- 


fendant entered into an oral contract in 
which plain uig agreed to perform cer- 
tain services for defendant, without any 
expression as to the definite period of 
the contract and without any expres- 
sion of definite intention on the part 
of the parties to the contract, the con- 
tract will be considered as a contract 
of hiring at will—Subers v. Dewart 


care Products Co., 14 Northumb.L.J. 
44, 
§ 19 ; 
©.0.A.La. Collective bargainin 


agreements do not create a permanen 
status, give an indefinite tenure or ex- 
tend rights created and arising under 

-the contract beyond its life when it 
has been terminated in accordance with 
its provisions.—System Federation No. 
59 of Railway Employees Department 
of American Federation of Labor vy. 
Louisiana & A. Ry. Co., 119 F.2d 509, 
affirming 30 F.Supp. 909, rehearing de- 
nied 39 E SUDD. 89. ’ 

The rights of railroad and its em- 
ployees were fixed by collective bar- 
gaining agreement so long as it re- 
mained in force, but where it was ter- 
minated in accordance with provision 
contained in agreement, all_ rights 


_ thereunder were lost, and such orig- 


inal agreement was not continued in 
force because of breach thereof as to 


- gome employees, but seniority and oth- 


pa 
Sabor v. Louisiana & A. Ry. Co., 119 
F.2d 509, affirming 30 F.Supp. 909, re- 
hearing denied 32 F.Supp. 89. 
Md. Where employer, having prior 
right to services of employee, who had 
privilege of working elsewhere when 


not needed by employer, under terms 


of agreement for.payment of percent- 


age of employer’s net profits to em- 


any 


‘Sia | 


ployee, waived such right on some oc- 
casions by extending time for em- 
ployee to report for work until com- 
pletion of his work for others, but em- 
ployee recognized obligation to report 
_to employer for duty when called by 
him, complied substantially with such 
obiigation, and worked for him at least 


ing entire contract period, there was 
no such substantial nonperformance or 
breach of contract as would justify re- 


- geission thereof by employer.—Vincent 


y. Palmer, 19 A.2d 183. 

An occasional waiver of employer’s 
right to first call on employee’s sery- 
ices does not warrant rescission of em- 
ployment contract giving employer 
such right.—Vincent v. Palmer, 19 A. 
2d 183. 


W.Va. Employment contract entered 


- jnto between insurer and its employee 


in 1924 which contained provision to 
effect that all prior communications be- 
tween the parties should be abrogated, 
that the contract when approved con- 
stituted the agreement between the 
parties and that no modification should 
be binding upon the parties unless in 
writing and approved by the parties, 
and similar contract executed in 1935, 
were construable as abrogating em- 
“ployment contract entered into between 
the parties in 1915, so as to preclude 
employee from maintaining an action 
for amount allegedly due under the 
1915 contract.—Burns y. Reliance Life 
Ins. Co. of Pittsburgh, 12 S.H.2d 509; 


28 
C.C.A.Miss. In switchman’s action 
against railroad, which took over oper- 


ation of another railroad assuming per-., 


half of employee’s’ working time dur-* 


sy in ™ x ‘, ny at S Var 


MASTER AND SERVANT 
formance of switchmen’s union: con- 
tract, for damages for wrongful dis- 
charge contrary to such contract, to es- 
tablish switchman’s contract of em- 
ployment, switchman was required to 
show that he became an employee of 
defendant railroad under circumstances 
which made terms of trainmen’s union 
contract applicable to him. Railway 
Labor Act, as amended, 45 U.S.C.A. § 
151 et seq.—lIllinois Cent. R. Co. y. 
Moore, 112 F.2d 959. 5 

App.D.C. Where the intent to enter 
into a contract for permanent employ- 
ment, not terminable except pursuant 
to its express terms, is not clearly 
expressed, and there is no evidence 
showing other consideration than a 
promise to render services, the assump- 
tion will be that, even though the par- 
ties speak in terms of permanent em- 
ployment, the parties have in mind 
merely the ordinary business contract 
for a continuing employment, ter- 
minable at the will of either party.— 
Littell vy. Evening Star Newspaper Co., 
120 F.2d 36. 

Evidence was insufficient to show 
that newspaper corporation and plain- 
tiff, who was hired to work out an 
advertising sales plan consisting of a 
marketing news advertising page, en- 
tered into a contract for permanent 
employment but showed only that the 
parties entered into an ordinary busi- 
ness contract for an indefinite period 
subject to the continuing satisfaction 
of both parties and terminable by ei- 
ther on reasonable, notice.—Littell v. 


ovenins Star Newspaper Co., 120 FB. 
Ill.App. In action for wages, con- 


flicting evidence as to whether plaintiff 
was employed as a housekeeper at 
agreed wage rate, or merely permitted 
to live in defendant’s home as an ac- 
commodation to plaintiff and her chil- 
dren was for jury, and was sufficient 
to sustain a verdict and judgment for 
plaintiff—Smith v. Curran, 85 N.H.2d 
87, 310 Ill.App. 607. 

Iowa. Absence from an agreement 
between a master and servant of a pro- 
vision recognizing the master’s right of 
control does not mean that no such 
right exists, and reservation of right 
of control is presumed unless the con- 
trary appears.—Kaus y. Unemployment 


Compensation Commission, 299, N.W. 
415, 230 Iowa 860. 
La.App. Where employer defended 


employee’s action for balance of sal- 
ary on ground that employer affixed 
her signature to writing by reason 
of false representations of employee, 
it was incumbent on employer to sup- 
port her allegations of fraudulent prac- 
tice with convincing proof. Civ.Code, 
art. 1848.—Clements vy. Knighton, 1 So. 
2d 139. 

In employee’s action for balance due 
for salary, evidence was insufficient to 
support allegation of employer that 
she affixed her signature to writing 
because of false representation of em- 
ployee. Civ.Code, art. 1848.—Clements 
vy. Knighton, 1 So.2d 139. 

N.H. In declaratory judgment ac- 
tion by insurer against another insurer 
and others to determine liability under 
automobile liability policies, testimony 
by insured that men riding in truck 
were working for insured sustained 
court’s finding that occupant who was 
killed in accident was an employee of 
insured at time of accident. Laws 
1929, c. 86.—Merchants Mut. Casualty 
Co. v. Smith, 17 A.2d 88. 


§ 33 
©.C.A.Mo. Evidence failed to estab- 
lish that president and general manager 
of company employing plaintiff was a 
co-employer of plaintiff, so as to render 


him individually liable for unpaid bal- * 


ance due upon the contract of em- 
ployment ign v. Wheeler, 113 F.2d 

Va. Evidence warranted denial of re- 
covery of commissions on sales alleg- 
edly procured by plaintiffs as agents 
for corporation, on ground that no 
“contract” existed between plaintiffs 
and corporation because of absence of 
agreement as to such details as time 
and place of payment, duration of con- 
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ract, bearing of selling expenses, an 
eee er cr 


extent of services to be perfor 


fore compensation was due, and that — 
actions were more akin to _ 


plaintiffs’ n 
advice and recommendations than to 
salesmanship.—Mullins v. Mingo Lime 
& Lumber Co., 10 S.H.2d 492. — : 
§ 35 

C.C.A.Fla. In prosecution for viola- 
tion of Fair Labor Standards Act of 
1938, admission in evidence of a license 
and corporate defendant’s application 
therefor under the Perishable Agricul- 
tural Commodity Act was proper on 
issue of willfulnmess and any error in 
admitting such evidence without qual- 
ification was cured in charge to which 
no exception was taken limiting effect 
of evidence to issue of willfulness. 
Fair Labor Standards Act 1938, 29 U.S. 
C.A. § 201 et seq.; Perishable Agricul- 


tural Commodity Act 1930, 7 U.S.C.A.: 


§§ 499-a to 499-r.—Florida Fruit & 
Produce y. U. S., 117 F.2d 506. 

Ark, The Unemployment Compensa- 
tion Law, which expressly provides for 
review by the courts and the method of 
appealing the courts, is not unconsti- 
tutional as violative of ‘due process” 
clause of Federal Constitution, Pope’s 
Dig. §§ 8549 to 8569; U.S.C.A.Const. 
Amend. 14.—McKinley vy. R. L, Payne 
143 S.W.2d 38, 


& Son Lumber Co., 200 
Ark. 1114. 
The Unemployment Compensation 


Law is not unconstitutional as impair- 
ing obligation of contracts. Pope’s 
Dig. §§ 8549 to 8569; Const. art. 2, § 
17.—McKinley v. R. L. Payne & Son 
iuaper Co., 148 S.W.2d 38, 200 Ark. 


Cal. If the Unemployment Insurance 
Act were construed to vest final au- 
thority in the Hmployment Commission 
to pass on questions of law, it would 
be unconstitutional as a delegation of 
“judicial power”. St.1935, p. 1226, as 


amended; Const. art. 6, § 1.—Bodinson. 


Mfg. Co. y. California Employment. 
Commission, 109 P.2d 935, prior opin- 
ion 101 P.2d 165. 


Cal. The Unemployment Insurance 
Act, which contains a complete admin- 
istrative procedure with provisions for 
one original determination and two 
appeals, fulfills every requisite of ‘‘due 
process of \law.” 
8780d; Gen.Law Supp.1939, Act 87804, 


-§§ 67-72.—Abelleira v. District Court of 


Appeal, Third Dist., 109 P.2d 942, 132 
A.L.R. 715, prior opinion 102 P.2d 329. 

Ky. Under statute relating ‘to em- 
ployer-employee relations, the operation 
of hotels including dining apartments 
is excluded from the statute, although 
same duties are performed by em- 
ployees of independent restaurants who 
engage in business of feeding public in 
same manner as hotels. Acts 1940, e. 
105, art. 1, §§ 1(h), 17; art. 5.—Bur- 
row v. Kapfhammer, 145 S.W.2d 1067, 
284 Ky. 753. 


Ky. The Act of 1940 relating to em- 
ployer-employee relation and requiring 
by section 17 the payment of time and 
a half to employees working seven days 
in any work week, but exempting hotels 
and their dining rooms froin operation 
thereof, is invalid for arbitrary clas- 
sification as respects section 17 as ap- 
plied to employer operating independ- 
ent restaurant and bakery, who, under 
provisions of the act, would be required 
to pay overtime to his employees if 


they worked the time specified. Acts 
1940, ec. 105, art. 1, §§ 1(h), 17; art: 
5; Const.Ky. § 1—Burrow vy. Kapf- 


hammer, 145 S.W.2d 1067, 284 Ky. 753. 


Ky. Under section of the Unemploy- 
ment Compensation Law of 1936 con- 
taining prohibition against acquisition 
of any vested right, an unemployed 
workman had no “vested right’ to 
benefits and the General Assembly was 
not prohibited from enacting subse- 
quent statutes prescribing conditions. 


Gen.Laws 1937, Act - 


for payment of benefits by state and | 


federal constitutional provisions pro- 
hibiting the enactment of any “ex post 
facto law” or law “impairing the obli- 
gations of a contract.’”’ Laws 1936-87, 
4th Ex.Sess., c. 7, § 20; Ky.St:Supp. § 
4748g-1 et seq.: U.S.C.A.Const. art. 1, 


§ 10; Const.Ky. § 19.—Shelley vy. Na-- 


ON by. Saints 
provision 0 


He f Un- 
ent Co ion Law requir- 


loyment compensation fund as an em- 
ployer to file a written application for 


_ tain date, or his status as an employer 
under the act will be continued, is 
valid, in view of beneficial effect of 
- provision in simplifying the work of 
_ the Unemployment Compensation Com- 
mission without unduly burdening em- 
ployer and at same time giving employ- 
er full protection. Pub.Laws 1935, c¢. 
192, § 8(b), as amended by Pub.Laws 
1937, e. 228, § 4.—Maine Unemployment 
Compensation Commission y. Andro- 
scoggin Junior, 16 A.2d 252. 
The failure of Unemployment Com- 
pensation Law to make distinction be- 
tween employees who work on original 
construction and those who labor in 
plant’s subsequent operation, in deter- 
* mining whether employer has eight or 
more employees so as to be required to 
contribute to unemployment compensa- 
tion fund, does not work.an unreason- 
able discrimination against a new com- 
pany, so as to render the act uncon- 
stitutional, though an older company 
in exactly same field and exactly same 

» conditions as. to employment might be 
_ Yequired to make no contributions dur- 
ing period a new company would be 

_ required to contribute. Pub.Laws 1935, 
_ ©. 192, § 7(a), (1), and § 19(f) (1) as 
amended by _Pub.Laws 1937, c. 228, § 
_11.—Maine Unemployment Compensa- 
tion Commission y. Androscoggin Jun- 

“for, 16 A.2d 252. 

~The Unemployment 


shy 


; 


I Compensation 
.Inore employees, and not those having 
a less number, is not invalid on ground 
. that the rule of eight constitutes an 
unconstitutional discrimination. Pub. 
Laws 1935, ec. 192, as amended by Pub. 
Laws 1937, ec. 228.—Maine Unemploy- 
ment Compensation Commission y, An- 
-droscoggin Junior, 16 A.2d 252. 

Mich. It is within the police power 
of the state to attempt to prevent dis- 
putes between employees and employ- 
ers not only in factories but also in 
public utilities, whether privately or 
publicly owned and operated.—Local 

% Union No. 876, International Brother- 

- hood of Electrical Workers v. State of 
Michigan Labor Mediation Board, 293 
N.W. 809, 294 Mich. 629. 

Mo. The Unemployment Compensa- 
tion Law of 1937, which imposes un- 
employment compensation tax on em- 

a ploying units which for some portion 
'. of day in each of 20 different weeks 
. within current or preceding calendar 
year have employed eight or more in- 
dividuals, is “retrospective” and un- 
constitutional, so far as it attempts to 
subject to tax an employer who during 
1936 had eight or more employees dur- 
ing each of 20 different weeks, but who 
did not have in his employ eight or 
more employees on any day after Jan- 
uary 1, 1937. Mo.St.Ann. §§ 13194—3 
(g), (h) (1, 5), 18194—15(h), p. 4770; 
5 Mo.St.Ann.Const. art. 2, § 15.—Murphy 
v. Limpp, 147 S.W.2d 420. 
N.Y.App.Div. Evidence held not to 
sustain conviction of violating statute 
requiring that employees be given one 
_ day of rest in each week. Labor Law, 


ee 


§ 161, subd. 3.—People v. Geffen In- 
dustries, 28 N.Y¥.S.2d 6838, 262 App. 
Div. 882. 

; N.Y.City Ct. Where information, 


charging violation of Labor Law re- 
-. garding hours of labor of operators of 
motor trucks and motor busses, did not 
negative or allege that alleged over- 
time was not caused or required by ac- 
cident or by act of God or by the ele- 
ments or by a cause not known to the 
driver or owner at time driver last 
went on duty prior to such delay, the 
information was fatally defective in 
view of statutory provision that stat- 
ute should not apply in case of acci- 
dent, or act of God or when delay was 
caused by elements or cause not known 
to driver or owner when driver last 
went on duty. Labor Law, § 167.— 
People v. Thursam, 23 N.Y.S,2d 706. 


f 


C pensa 
ne who has contributed to unem- 


, 
ar: 
-islature will deal therewith is a matter 
within its discretion.— 


termination of coverage before a cer- — 


- Unemployment is a goyernment- 
oncern and manner in which _leg- 


{ Commonwealth 
v. Perkins, 21 A.2d 45, 342 Pa. 529. 
Pa.Quar.Sess. Defendant was charged 
with violation of the Act of May 18, 
1937, P.L. 654, 48 P.S) § 25-1, et. sea., 
providing that dangerous parts of ma- 
chines shall be provided with guards 
of a type approved by the Department 
of Labor and Industry. In accordance 
with the provisions of the Act, the De- 
partment adopted rules that machines 
such as used by defendant shall be 
provided with an approved needle 
guard, and that no person shall remove 
or make ineffective such safe guard, and 
that every employer shall have the safe 
guards, if removed, promptly and prop- 
erly replaced. Defendant’s contention 
was that he furnished the guards to his 
operators but that the operators did not 
use them, although he knew that an or- 
der to use the guards had been issued 
by the Department. Held, that the reg- 
ulations of the Department are reason- 
able regulations, that the information 
charging violation of the act cf assem- 
bly sufficiently informed defendant of 
his offense, and that the appeal of de- 
fendant is. denied—Commonwealth v. 
Biberman, 15 Northumb.L.J. 33 


Tex. The Unemployment Compensa- 
tion Act does not violate constitutional 
provision that all\free men have equal 
rights and that no man-:or set-of men 
is entitled to exclusive separate public 
emoluments or privileges but in con- 
sideration of public services, notwith- 


standing that certain. classes of em- 


pay taxing employers having eight or > 


ployment are excluded from such Act. 
Vernon’s Ann.Ciy.St. arts, 5221b—1 to 
5221b—22; Vernon’s Ann.St.Const., art. 
1, § 3—Friedman vy. American Surety 
Co. of New York, 151 S.W.2d 570. 

The Unemployment Compensation Act 
does-not violate constitutional provi- 
sion that no bill of attainder, ex post 
facto law, retroactive law, or any law 
impairing the obligation of contracts 
shall be made. Vernon’s Ann.Civ.St. 
arts, 5221b—1 to 5221b—22; Vernon’s 
Ann.St.Const. art. 1, § 16.—Friedman 
y. American Surety Co. of New York, 
151 S.W.2d 570. : 

The Unemployment Compensation Act 
does not violate constitutional provi- 
sion that no citizen shall be deprived 
of his life, liberty, property, privileges 
or immunities or in any manner dis- 
franchised except by due course of the 
law of the land, Vernon’s Ann.Civ.St. 
arts. 5221b—1 ‘to 5221b—22; Vernon’s 
Ann.St.Const, art. 1, § 19.—Friedman v. 
American Surety Co. of New York, 151 
S.W.2d 570. ; 

The Unemployment Compensation Act 
does not violate any provision of the 
State Constitution. Vernon’s <Ann.Civ. 
St. arts. 5221b—1 to 5221b—22.—Fried- 
man v. American Surety Co. of New 
York, 151 S.W.2d 570 

The provision of the Unemployment 
Compensation . Act requiring subcon- 
tractor not taxed to reimburse con- 
tractor for taxes paid by contractor 
on account of wages of employees of 
subcontractor does not violate con- 
stitutional provision that no citizen 
shall be deprived of life, liberty, prop- 
erty, privileges or immunities or in any 
manner disfranchised except by due 
course of the law of the land. Ver- 
non’s Ann.Civ.St. art. 5221b—17(e); 
Vernon’s Ann.St.Const. art. 1, § 19.— 
Friedman vy. American Surety Co. of 
New York, 151 S.W.2d 570. 

Wis. The provision in unemploy- 
ment compensation statutes, that judi- 
cial review should be confined to ques- 
tions of law, should be read with other 
provisions as manifesting intent that 
nature and scope of judicial review be 
substantially the same as under work- 
men’s compensation statutes, and hence 
there was no unconstitutional “dele- 
gation of judicial_power’’ by legisla- 
ture. St.1937, 85 102.23(1), \108.09 (7). 
—Boynton Cab Co. v. Giese,'’296 N.W. 
630, 237 Wis. 237. 

Wis. Where order rendered by the 
Wisconsin Labor Relations Board un- 
der the labor relations act had not 
been reviewed and confirmed by a 


We Prane! Rt 


court at time that the labor relations 
act was repealed by the Employment j 
‘Peace Act, the order lost its vitality a 
effectively as the board created unde 
the labor relations act lost its existence 
for all purposes, and reviewing court 
lost any jurisdiction conferred on it by — 
the labor relations act over proceedings 
in relation to such orders. St.1937, § 
111.01 et seq., and § 111.10(2, 5, 6); 
St.1939, § 111.01 et seq., and §§ 111.02 
(6), 111.17.—Metropolitan Life Ins, Co. 
vy. Wisconsin Labor ,Relations Board, 
297 N.W. 430, 287 Wis. 464. Y 
The inchoate right acquired under an 
order of the Wisconsin Labor. Rela- 


tions Board prior to court’s adjudica 
tion confirming and enforcing the or 
der did not result in any civil or crim- 
jnal liability for offenses committed, 
penalties or forfeitures incurred or 
rights of action accrued under the la- 
bor relations act before repeal thereo 
by the Employment Peace Act, and 
special proceedings authorized by th 
labor relations act were neither “crim- 
inal prosecutions”, nor “actions at law 
or in cyuity”, within saving provisions — 
of the Employment Peace Act. St.19 
§ 111.01 et seq., and § 111.10(5, 6); 
$t.1939, § (870.04.—Metropolitan Life 
Ins. Co. v. Wisconsin Labor Relations 
Board, 297 N.W. 430, 237 Wis. 46 Pin 
Wis. Where order rendered by the 
Wisconsin Labor Relations Board u 
der the labor relations act had no 
been reviewed and confirmed by 
court at time that labor relations ac 
was repealed by the Employment Peac 
Act, the order lost its vitality as eff 


tition on the labor relations board w: 
ever obtained because its members ha 
resigned. St.1937, § 111.01 et seq., and 
§ 111.10(2, 6); Gaws 1939, ¢. °57:—In 
ternational Union of Life Ins. Agen 
Locals Nos. 1, 2 and 38, v. Wiscon 
Labor Relations Board, 297 N.W. 434 
237 Wis. 473. Ne AoE ag 


§ 36 : ae 
The Fair Labor Standards Act is — 
constitutional. Fair Labor Standards — 
Act of 1938, § 1 et seqi, 29 U.S.C:Al $1 
201 et seq. i 
—D.C.N.Y. Fleming y, Arsenal Bldg 
Corporation, 38 F.Supp. 207; 
D.C.Va. 


Act. of 1938 tutione 
as depriving defendants of “due proces: 
of law” because it afforded them no 
opportunity to be heard on the ques- 
tion of the effect upon interstate or — 
foreign commerce of alleged condition: 
in their place of business since the 
cision as to whether or not low wage 
and long hours injuriously affect inter- 
state commerce and should therefore be 
prohibited is primarily for Congress, — 
and the decision of a court or a jury 
cannot be substituted for the express 
view of Congress that such practices 
are injurious. Fair Labor Standards 
Act 1938, 29°.U.S.C.A.” § 201 etriseday oma 
U.S.C.A.Const. Amend. 5.—Florida Fruit — 
& Produce v. U. S., 117 F.2d 506. 
The Fair Labor Standards <Act ‘of 
1938 does not violate the Fifth Amend- : 
ment as against contention that the ~ 
statute discriminates against employers : 
charged with its violation because of 
the exemptions it affords to others. 
Fair Labor Standards Act 1938, 29 U.S. Ss 
C.A. .§ | 201... et seq. ;.-.U.8.C:A. Const \ 
Amend. 5.—Florida Fruit & Produce 
Vii. suble bead 0G. 


C.C.A.Fla. If one has not hired an- 
other expressly nor suffered or per- 
mitted him to work under cireum- 
stances where an obligation to pay. 
him will be implied, they are not : 
“employer and employee’ under the i 
Fair Labor Standards Act. Fair La- : 
bor Standards Act of 1938, §§ 3, 6, 29 ; 
U.S.C.A. §§ 203, 206—Bowman v, Pace 
Co,, 119 F.2d 858. | 


missive’. 


(b), 


powers 
S) 


Sh age 


If company engaging in interstate 
commerce, in order to evade Fair La- 
bor Standards Act, colludes with third 
person to interpose third person as an 
apparent independent contractor to 
maintain watchman service at com- 
pany’s premises, third person would 
be deemed agent of company to hire 
and pay watchman, so that watchman 
would be an “employee” of company 
for purposes of the act: Fair Labor 
Standards Act of 1938, §§ 3, 6, 29 U.S. 


C.A. §§ 203, 206.—Bowman. v. Pace 
'Co., 119 BW.2d 858; 
C.C.A.La. The Administrator of the 


Wage and Hour Division, had author- 


ity to issue subpcena duces tecum un- 
der Fair Labor Standards Act of 1938 
to require employer to produce doc- 
uments relating to wages paid em- 
ployees and hours worked by them 


during certain period, and the federal 


district court had jurisdiction to en- 
force the subpena. Fair Labor Stand- 
ards Act of 1938, 29 U.S.C.A. § 201 et 
seq.—Cudahy Packing Co. of Louisiana 
v. Fleming, 119 F.2d 209. 

C.C.A.Mass. Application to district 
court for order requiring respondent 
to appear and show cause why it 


‘should not appear and produce books 


and records in accordance with sub- 
peena could be made by Administra- 
tor of the Wage and Hour Division, 
notwithstanding provisions of Fair La- 
bor Standards Act respecting partici- 


- pation by attorney general in litiga- 
_ tion in which administrator is involved, 


which were not “mandatory” but “per- 
Fair Labor Standards Act 
of 1938, §§ 4(b), 9, 29 U.S.C.A. §§ 204 
209.—Lowell Sun Co. v. Fleming, 
120 F.2d 2138, vacating Fleming v. 


Lowell Sun Co., 36 F.Supp. 320. 


Where Fair Labor Standards Act 


-' made applicable provisions of Federal 


Trade Commission Act relating to at- 


_tendance of witnesses and production 


of documents and Federal Trade Com- 
mission Act limited power of issuing 
and signing subpcenas to member of 
Commission, Administrator of Wage 


and Hour Division was without au- 


thority to delegate his power to issue 
subpcenas duces tecum to his repre- 
sentatives, notwithstanding section of 
Fair Labor Standards Act providing 


that principal office of Administrator 


shall be in District of Columbia, but 


he or his duly authorized representa- 


tive may exercise any or all of his 
in any place. Fair Labor 

tandards Act of 1938, §§ 4(c), 9, 29 
U.S.C.A. §§ 204(c), 209; Wederal Trade 
Commission Act, 1D U. 8: Cras. § 
49.—Lowell Sun Co. v. Fleming, 120 F. 
2d 213, vacating Fleming v. Lowell Sun 
Co., 36 F.Supp. 320. 

The Administrator of Wage and Hour 
Division did not have authority to dele- 
gate power to issue subpoenas duces 
tecum on theory that subpcena power 
simply implemented power of inspec- 
tion, which was delegable under Fair 
Labor Standards Act. Fair Labor 
Standards Act of 1938, §§ 9, 11(a), 29 
U.S.C.A. §§ 209, 211(a); Federal Trade 
Commission Act, § 9, 15 U.S.C.A. § 49. 
—Lowell Sun Co. v. Fleming, 120 F.2d 
218, vacating Fleming y. Lowell Sun 


Co., 36 F.Supp. 320. 


C.C.A.Tex. The purpose of the Fair 
Labor Standards Act is to establish and 
gradually raise minimum wages, and 


provisions for overtime compensation 


are inserted, not to discourage or limit 
overtime work, but as a part of scheme 
to raise substandard wages by provid- 
ing definite pay for overtime work 
when such work is required. Fair La- 
bor Standards Act of 1938, § 7(a), 29 
U.S.C.A. § 207(a)—Fleming v. A. H. 
Belo Corporation, 121 F.2d 207, affirm- 
ing A. H. Belo Corporation v. Street, 
86 F.Supp. 907. 

The main purpose of the Fair Labor 


' Standards Act is to maintain a decent 


standard of living. Fair Labor Stand- 
ards Act of 1938, § 1 et seq., 29 U.S.C. 
A. § 201 et seq—Fleming v. A. H. Belo 
Corporation, 121 F.2d 207, affirming A, 
H. Belo Corporation y. Street, 36 OF. 
Supp. 907. 

D.C.Ala. The Fair Labor Standards 
Act as a whole is constitutional. Fair 
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Labor Standards Act, § 1 et seq., 29 U. 


S.C.A. § 201 et seq.—Fleming v. Wood- 
parse as Grocery Co. 37 F.Supp. 


If a wholesale grocery company is 
engaged in interstate commerce, the 
Fair Labor Standards Act is constitu- 
tionally applicable to it, but if not so 
engaged, the act is inapplicable. Fair 
Labor Standards Act, ,§ 1 et seq, 29 
U.S.C.A. § 201 et seq.; U.S.C.A.Const. 
Amend. 10.—Fleming v. Wood-Fruit- 
ticher Grocery Co., 37 F.Supp. 947. 

D.C.Ala. The Fair Labor Standards 
Act is established for avowed purpose 
of eliminating detrimental labor con- 
ditions, and is clearly ‘‘remedial’ in 
character, Fair Labor Standards Act of 
1938, } 2, 29 U.S.C.A. § 202.—Tennessee 
Coal, Iron & R. Co. v. Muscoda Local 
No. 123, 40 F.Supp. 4. 


D.C.Fla. The Fair Labor Standards 
Act is not applicable to employees en- 
gaging in intrastate commerce, except 
in production of goods for commerce 
or in local shipment, delivery or sale of 
goods produced with knowledge that 
shipment, delivery, or sale in interstate 
commerce was intended. Fair Labor 
Standards Act of 1938, §§ 6(a), ae 
15(a), 29 U.S.C.A. §§ 206(a), 207(a 
215(a).—Gerdert v. Certified Poultry & 
Egg Co., 38 F.Supp. 964. 

The only attempt at regulation of lo- 
eal activities by Fair Labor Standards 
Act is in production and sale of goods 
in commerce or in production of goods 
with knowledge that sale, shipment, or 
delivery in commerce is intended. Fair 
Labor Standards Act of 1938, §§ 6(a), 
7(a), 15(a), 29 U.S.C.A. §§ 206(a), 207 
(a), 215(a)—Gerdert vy. Certified Poul- 
try & Egg Co., 38 F.Supp. 964. 

The Fair Labor Standards Act does 
not attempt to regulate local transac- 
tions which merely affect interstate 
commerce except in matter of produc- 
tion of goods for commerce or sale of 
goods to be shipped, sold, and delivered 
in commerce or intended ‘to be shipped, 
sold, or ‘delivered in interstate com- 
merce. Fair Labor Standards Act of 
1938, §§ 6(a), T(a), 1B ta} 29 “U-Si@2A. 
§§ 206(a), 207(a), 215(a)—Gerdert v. 
nape ae Poultry & Egg Co., 38 F.Supp. 


_A brokerage and transport corpora- 
tion engaged in business of hauling eggs 
from Georgia and other commodities 
from Jacksonville, Florida, for de- 
livery to wholesaler in Florida by truck 
under conditions making corporation a 
private carrier in interstate commerce, 
was engaged in “interstate commerce”, 
as respects application of Fair Labor 
Standards Act, but maximum hour pro- 
visions were inapplicable under exemp- 
tion in act because Interstate Com- 
merce Commission had power to fix 
maximum hours. Fair Labor Stand- 
ards Act of 1938, §§ 6(a), 7(a), 13(b), 
15(a), 29 U.S.C.A. §§ 206(a), 207(a), 
213(b), 215(a); Motor Carrier Act of 
1935, § 204, 49 U.S.C.A. § 304.—Gerdert 
v. Certified Poultry & Mgg Co., 38 F. 
Supp. 964. 7 

The exemption in Fair Labor Stand- 
ards Act, respecting employees as to 
whom Interstate Commerce Commis- 
sion has power to establish qualifica- 
tions and maximum hours of service 
pursuant to Motor Carrier Act, is not 
conditioned on'exercise of power by In- 
terstate Commerce Commission, but 
merely exempts those whose hours 
commission has power to _ regulate. 
Fair Labor Standards Act of 1938, § 
13(b), 29 U.S.C.A. § 213(b); Motor 
Carrier Act of 1935, § 204, 49 U.S.C.A, 
§ 304.—Gerdert vy. Certified Poultry & 
Heg Co., 38 F.Supp. 964. 

A wholesaler selling’ only in intra- 
state commerce, with exception of iso- 
lated transactions, was not within-Fair 
Labor Standards Act, as against con- 
tention that Congress by expressly ex- 
empting employees of retail establish- 
ments, greater part of whose selling 
or servicing was in intrastate com- 
merce, meant to include employees of 


wholesalers. Fair Labor Standards 
Act of 1938, §§ 6(a), 7(a), 13(a) (2), 
15(a), 29 U.S.C.A. §§ 206(a), SOT tay’ 


213(a) (2), 215(a).—Gerdert v. Certified 
Poultry & Egg Co., 38 F.Supp. 964. 


Te Re os a eae 


’ 


in 


S 3 . ane gies aap 
VANES Pe OG ot a ee ee (8546 


Under evidence failing to show that 


poultry and egg company was engaged 
engaged in 


interstate commerce, 
production of goods for commerce, or 
selling goods with knowledge that sale 
or delivery in interstate commerce was 
intended, company was not within Fair 


Labor Standards Act, since act did not — 


attempt to regulate intrastate sales 
which might affect interstate com- 
merce, Fair Labor Standards Act_ of 
1938, §§ 6(a), 7(a), 15(a), 29 U.S.C.A. 
§§ 206(a), 207(a), 215(a).—Gerdert vy. 
corey Poultry & Hgg Co., 38 F.Supp. 


D.C.Ga. The peanut is an “agricul- 
tural commodity,” both before and aft- 
er process of shelling is performed, 
within meaning of provision of Fair 
Labor Standards Act exempting from 
both wage and hour provisions of act 
any individual employed within area of 

roduction, in handling, packing, stor- 
ng, ginning, compressing, pasteuriz- 
ing, dying, preparing in their raw or 


natural state, or canning of “agricul- © 
tural commodities” .for market. Fair . 


Labor Standards Act of 1938, § 13(a) 
(10), 29 U.S.C.A, § 213(a) (10).—Flem- 
ing v. Farmers Peanut Co., 37 F. 
Supp. 628. 

Where evidence established that em- 
ployees of peanut company were en- 
gaged in handling, packing, storing 
and preparing peanuts in their natural 
state for market and that employees 
were employed within the “area of pro- 
duction” within meaning of Fair La- 
bor Standards Act of 1938, employees 
were exempt from both wage and hour 
provisions of the act, and hence compa- 
ny’s failure to pay employees wages at 
rates provided for by act did not con- 
stitute a violation of the act, which 
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would be enjoined upon action by the 
Wage and Hour Division Administra- — 


tor. Fair Labor Standards Act of 
1938, §§ 6, 13(a) (10), 29 U.S.C.A. §§ 
206, 213(a) (10).—Fleming v. Farmers 
Peanut Co., 37 F.Supp. 628. 
Under provision of Fair Labor Stand- 
ards Act of 1938 exempting employees 
engaged in handling agricultural com- 
modities within the “area of produc- 
tion” from both wage and hour provi- 
sions of the act and authorizing Wage 
and Hour Division Administrator to 
define the ‘‘area of production,’ Ad- 
ministrator is not authorized to make 
any definition or to prescribe any lim- 
itation upon the operation of the ex- 
emption afforded by the act, except to 
define ‘‘area of production.” Fair La- 
bor Standards Act of 1938, § 13(a) 
(10), 29 U.S.C\A. § 213(a) (10).—Flem- 


ne v. Farmers Peanut Co., 37 F.Supp. 
7 

Under. provision of Fair Labor 
Standards Act of 1938 exempting em- 
ployees engaged in handling agricul- 
tural commodities within the “area of 
production” from both wage and hour 
provisions of the act and authorizing 
Wage and Hour Division Administra- 
tor to define the “area of production,” 
the limitation imposed by Administra- 
tor upon application of his definition 
of the “area of production” as includ- 
ing farms in the general vicinity of the 


establishment, to establishments with-~ 


in area which employ in the excepted 
operations not more than seven em- 
ployees, is invalid, as not within pow- 
er delegated to Administrator, and will 
be disregarded as surplusage, Fair La- 
bor Standards Act of 1938, § 13(a) 
(10), 29 U.S.C.A. § 213(a) (10).—Flem- 
ing v. Farmers Peanut Co., 37 F.Supp. 

Under provision of Fair Labor Stand- 
ards Act of 1938 exempting employees 
engaged in handling agricultural com- 
modities within the ‘area of produc- 
tion” from both wage and hour provi- 
sions of the act and authorizing Wage 
and Hour Division Administrator to 
define the “area of production”, appli- 
cation of act should not depend upon 
number of employees employed by par- 
ticular employer, but rather upon char- 
acter of services of particular em- 
ployee, and upon location of place of 
employment in_ relation to area in 
which are produced the agricultural 
commodities upon which services of 
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“area 


production” from both wage and hour 
Provisions of the act and authorizing 
age and Hour Division Administra- 
tor to define the “area of production,” 
if Administrator’s regulation defining 
of production” as including 
farms in the general vicinity of the es- 
tablishment, and limiting application 
of definition to establishments within 
area which employ in the excepted op- 
erations not more than seven em- 
ployees, must stand or fall in its en- 
tirety, regulation must fall, since limi- 
tation is not within power delegated 
to Administrator. Fair Labor Stand- 
ards Act of 1938, § 13(a) (10), 29 U.S. 
C.A. § 213(a) (10).—Fleming v. Farm- 
ers Peanut Co., 37 F.Supp. 628.- : 
~The intention of Congress, in enact- 
ing provision of Fair Labor Standards 
Act of 1938 exempting employees en- 
gaged in handling agricultural com- 
modities within the “area of produc- 
tion’? from both wage and hour provi- 
sions of the act and authorizing Wage 
and Hour Division Administration to 
define the “area of production’, was to 
exempt from the act those employed in 
performing services upon agricultural 
commodities where place of employ- 
ment is within area in which commodi; 
ties are produced, and neither language 
of act or anything in legislative his- 
tory of its enactment justified conten- 
tion that Congress granted Administra- 
tor power to withhold exemption. Fair 
-Labor Standards Act of 1938, § 13(a) 
(10), 29 U.S.C.A. § 213(a) (10).—Flem- 
mes v. Farmers Peanut Co., 37 F.Supp. 
5 f 

Under provision of Fair Labor Stand- 
ards Act of 1938 exempting employees 
engaged in handling agricultural com- 
modities within the ‘‘area of produc- 
tion” from both wage and hour provi- 
sions of the act and authorizing Wage 
and Hour Division Administrator to 
define the “area of production,’ Ad- 
ministrator’s regulation defining “area 
of production” with respect to dry edi- 
ble beans is not applicable to peanuts. 
Fair Labor Standards Act of 1938, § 
13(a) (10), 29 US.C.A. § 213(a) (10). 
—Fleming v. Farmers Peanut Co., 37 F. 
Supp. 628. 

Under provision of Fair Labor 
Standards Act of 1938 exempting em- 
ployees engaged in handling agricul- 
tural commodities within the “area of 
production” from both wage and hour 
provisions of the act and authorizing 


_ Administrator of the Wage and Hour 


Division to define the “area of produc- 
tion,’ Administrator’s regulation pur- 
porting to limit ‘‘area of production” 
to establishments which obtain their 
materials from farms located within an 
arbitrary radius of 10 miles and to es- 
tablishments located outside corporate 
limits of towns of 2,500 or more popu- 
lation, is invalid, as exceeding power 
delegated to Administrator. Fair La- 
bor Standards Act of 1938, § 138(a) 
(10), 29 U.S.C.A. § 213(a) (10).—Flem- 
ee vy. Farmers Peanut Co., 37 F.Supp. 

Where evidence established that em- 
ployees of peanut company were ex- 
empt from wage and hour provisions 
of Fair Labor Standards Act of 1938 
under provision exempting ‘ employees 
engaged in handling agricultural com- 
modities within the area of production, 
failure of company to make, keep or 
preserve records prescribed by regula- 
tions issued by Wage and Hour Divi- 
sion Administrator did not constitute 
a violation of the act. Fair Labor 
Standards Act of 1938, §§ 11(c), 13(a) 
(10), 29 U.S.C.A. §§ 211(e), 213(a) (10). 
—Fleming v. Farmers Peanut Co., 37 
F.Supp. 628. / 

D.C.Ill. The purpose of the Fair La- 
bor Standards Act is to eradicate from 
interstate commerce the evils attendant 
upon low wages and long hours in 
service in industry Fair Labor Stand- 


others not. Fair Labor Standards Act 
of 1938, §§ 1-19, 29 U.S.C.A. §§ 201- 
219.—Baggett v. Henry Fischer Pack- 
ing Co., 37 F.Supp. 670. : 
D.C.Ky. A rule adopted by Wage 
and Hour Division of ‘Department of 
Labor for purposes of administration 
of Fair Labor Standards Act, that es- 
tablishment may be considered retail if 
more than 50 per cent. of the dollar 
value of its total sales are retail sales, 
is not binding upon court in any given 
case, since the question cannot always 


be decided by arbitrary measurement | 


and necessarily depends upon the facts 
in each particular case. Fair Labor 
Standards Act of 1938, §§ 6, 7, 13, 29 
U.S.C.A. §§ 206, 207, 213.—Stucker v. 
Roselle, 37 F.Supp. 364, 

The definition of “service establish- 
ment” given by interpretative bulletin 
of Wage and Hour Division of Depart- 
ment of Labor, for administration of 
Fair Labor Standards Act, as includ- 
ing restaurants, hotels, laundries, ga- 
rages, barber shops, beauty parlors and 
funeral homes, wherein service is giv- 
en to customers as chief business of 
the concern, or work or labor is per- 
formed upon.the person of the custom- 
er or upon property left by the cus- 
tomer, may be followed in| determining 
whether hat cleaner operated a “serv- 
ice establishment”, Fair Labor Stand- 
ards Act of 1938, §§ 6, 7, 138, 29 U.S.C. 
A. §§ 206, 207, 213.—Stucker v. Roselle, 
37 F.Supp. 864. 

D.C.Mass. Application of the Fair 
Labor Standards Act of 1938 to busi- 
ness of newspaper publishing, company 
does not constitute violation of the 
company’s right to “liberty of the 
press” since the labor regulations pro- 
vided by the statute have no rela- 
tion to the impartial distribution of 
news. Fair Labor Standards Act of 
1988, § 1 et seq., 29 U.S.C.A. § 201 et 
seq.; U.S.C.A.Const. Amend. 1.—Flem- 
ing v. Lowell Sun Co., 36 F.Supp. 320. 

Public good requires that newspaper 
industry as well as other industries 
in commerce or in production of goods 
for commerce be subject to the regula- 
tions of the Fair Labor Standards Act 
~peovided full freedom and _ liberty is 
Piven to the industry to publish. U.S. 
C.A.Const. Amend, 1.—Fleming y. Low- 
ell Sun Co., 36 F.Supp. 320. 


Application of minimum wage and 
maximum hour provisions of the Fair 
Labor Standards Act of 1938 to news- 
paper publishing company did not con- 
stitute an unreasonable and arbitrary 
“discrimination” against it in violation 
of Fifth Amendment because the act 
exempted from its provisions em- 
ployees employed in connection with 
weekly or semi-weekly newspaper with 
eirculation of less than 3,000, the ma- 
jor part of which is within the county 
where newspapér is printed and pub- 
lished. Fair Labor Standards Act of 
1938, § 1 et seq., and § 18(a) (8), 29 
U.S.C.A. § 201 et seqg., and § 213(a) 
(8); U.S.C.A.Const. Amend. 5.—Flem- 
ing v. Lowell Sun Co., 36 F.Supp. 320. 

D.C.Minn. The section of the Fair 
Labor Standards Act specifying maxi- 
mum hours of employment does not 
purport to regulate wages, but imposes 
a penalty on overtime work, regardless 
of what the rate of pay may be. Fair 
Labor Standards Act of 1938, § 7, 29 
U.S.C.A. § 207—Fleming vy. Carleton 
Screw Products Co., 37 F.Supp. 754. 

D.C.N.Y. The fact that a subpcna 
alleged a pending investigation in the 
matter of two corporations which were 
defendants in an action pending in 
federal district court and even in- 
volving an investigation of alleged vio- 
Jations of the same sections of the 
Fair Labor Standards Act claimed to 
have been violated in the complaint 
in the pending action, did not consti- 
tute them subpeenas of the federal 
court so as to authorize the court to 
quash the subpoenas. Fair Labor 
Standards Act of 1938, §§ 4(c), 9, 29 


“ment of Labor involving an investi- 


not objectionable because they 
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U.S.C.A. §§ 204(c) 209.—Fleming v, Ar Dane, 
senal Bldg. Corporation, 38 Supp. fa) 
; 5 ne 


rhe) 
In proceeding instituted by Depart- 7 


gation of alleged violations of the Fair 
Labor Standards Act, subpoenas phe ign 
we 
issued by the regional director instea 
of Administrator, Wage and Hour D 
vision of the Department of Labor 
Fair Labor Standards Act of 1938, § 
4(c), 9, 29 U.S.C.A. §§ 204(c), 209.— 
Fleming v. Arsenal Bldg. Corporation, 
38 F.Supp. 675, Peat ha 
In determining motions to quash 
subpenas of Wage and Hour Division — 
of the Department of Labor, in a 
poring investigation of alleged vio- 
ations of the Fair Labor Standards 
Act, the rules of federal courts were 
inapplicable since neither subpoena nor 
examination was of federal court. Fair 
Labor Standards Act of 1938, §§ 4(c), 
9, 29 U.S.C.A. §§ 204(c), 209; Federal — 
Trade Commission Act, sf 9, 10,05) Os ae 
C.A. 85, 49, 50.—Flemi y. Arsenal — 
Ries orporation, 38 F.Supp. 675. — Wy, 
The extent of equity jurisdiction — 
federal district court to correct what 
citizens say are unlawful acts of. ae | 


nit 
ed States Department of Labor or i 
subordinates appointed under Fair La- — 
bor Standards Act can be determined 
when application for such relief i 
properly made and jurisdiction of t 
officers intended to be affected by such 


equitable relief has been properly ob- 
tained. Fair Labor Standards Act of — 
1938, §§ 4(c), 9, 29 U.S.C.A. §§ 204(c),- 
209; EHederal Trade Commission Act © 
§§ 9, 10, 15 U.S.C.A. §§ 49, 50 Bigne 
v. Arsenal Bldg. Corporation, 38 F. 
Supp. 675. Ass ae 
The provision of Federal Trade Com- 
mission Act regarding penalties, made 
applicable to proceedings under Fair 
Labor Standards Act, being ‘‘penal,’ , 
should be strictly construed. Fair La- — 
bor Standards Act of 1938, § 9,,29 U.S. 
C.A. § 209; Federal Trade Commissio by 
Act, § 10, 15 U.S.C.A. § 60. Fleming 


v, Arsenal Bldg. Corporation, 38 KF 
Supp. 675. Pee: 


D.©.Ohio. The main objective of the — 
Fair Labor Standards Act is to reduce ~ 
unemployment without financially hurt- — 
ing industry or its employees. Fair _ 
Labor Standards Act § 1 et seq., 29 
U.S.C.A. § 201 et seq.—Williams v. Gen- 
eral Mills, 39 F.Supp. 849. Wien: sib on 81 

A wage and hour contract between B 
employer and employees should not be 
permitted to circumvent the Fair Labor «.— 
Standards Act, though the union to 
which the employees belong has in- f 
dorsed the contract, since it is not con- 
templated that either the union or em-_ 
ployer can resort to any arrangement, — 
method, or subterfuge that would ren- 
der ineffective the congressional intent. 
Fair Labor Standards Act § 1 et seq., 
29 U.S.C.A, § 201 et seq.—Williams v. 
General Mills, 39 F.Supp. 849. ’ an 

The attempt by wage and hour con- — 
tract between employer and employees, 
two days before effective date of Fair — 
Labor Standards Act, to circumvent the 
purpose of the act by reducing wages, 
maintaining same number of hours and 
giving workmen the same pay was vio- 
lative of the act, notwithstanding that 
rate agreed upon was above the mini- 
mum prescribed, and hence. employees 
were thereafter entitled to recover dam- 
ages provided by the act, particularly 
where contract was procured by mis- 
representation and coercion, and con- 
tract sought to circumvent intent of 
Congress. Fair Labor Standards Act 
§§ 2, 7(a), 16(b), 18, 29 U.S.C.A. §§ 202, 
207(a), 216(b), 218—Williams v. Gen- 
eral Mills, 39 F.Supp. 849. 

D.C.Pa. The Fair Labor Standards 
Act does not violate the Fifth Amend- 
ment of Federal Constitution. Fair 
Labor Standards Act of 1938, § 1 et 
seq., 29 U.S.C.A. § 201 et seq.; U.S. 
C.A.Const. Amend. 5.—Berger v. Clou- 
ser, 36 F.Supp. 168. 

The Fair Labor Standards Act does 
not violate Tenth Amendment of Fed- 
eral Constitution. Fair Labor Stand- 
ards Act of 1938, § 1 et seq., 29 U.S. 
C:A. § 201 et’ seq:;> U:S:C.A Const. 


> 
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Amend. 10.—Berger y. Clouser, 36 F. 
Supp. 168. 

D.C.Pa. The Fair Labor Standards 

Act is constitutional. Fair Labor 


Standards Act of 1938, §§ 6, 7, 17, 29 
U.S.C.A. §§ 206, 207, eth emits, v. 

- A. B. Kirschbaum Co., 38 F.Supp. 04. 
, D.C.Pa. The nature of employee’s 
, occupation determines whether or not 
; the employer is, so far as the employee 
z is concerned, subject to the Fair La- 
“iba bor Standards Act. Fair Labor Stand- 
a ards Act of 1938, §§ 3(j), 6, 7, 29 U.S. 
z C.A. §§ 203(j), 206, 207—KFleming v. 
Be A. B. Kirschbaum Co., 38 F.Supp. 204. 
ey Sen Where landlord leased portions of 
ee building to manufacturing concern en- 
; gaged in interstate commerce and as 
part of the consideration for the rent 
Jandlord through its employees heated 
the building, kept it in repair, fur- 
nished steam and direct electric current 
to those of its tenants who desired it, 
_ eleaned portions of building which 
were not leased and provided means 
of ingress and egress for its tenants 
or employees, sand for property being 
_ shipped to and from them, the land- 
lord was not a “service establishment” 
within section of Fair Labor Standards 


; determining whether an 
employer is a “service establishment” 
within provision of Fair Labor Stand- 
ards Act that sections regarding wages 
and hours shall not apply to service 
establishments is the primary business 
of the employer, not the particular oc- 
cupation of the employee, since the 
exemption relates to employers only. 
Fair Labor Standards Act of 1938, if 
.-6, 7, 13(a)(2), 29 U.S.C.A. §§ 206, 207, 
- 213(a)(2)—Fleming v. A. B. Kirsch- 
_ baum Co., 38 F.Supp. 204. 


-- p.0.Pa. Under section of Fair La- 
‘bor Standards Act providing that ad- 
; _ministrator of wage and hour division 
_ or his duly authorized representative 
May exercise any or all of his powers 
in any place, administrator had author- 
ity to delegate his power to issue sub- 
_peenas, but regional directors or act- 
‘ing regional directors to whom power 
was delegated were not authorized to 
redelegate power to anyone else, such 
/as attorney in employ of regional di- 
rector. Fair Labor Standards Act of 
* 1938; §§ 4(c), .9, 11(a), 29 U.S.C.A. §§ 
- 204(c), 209, 211(a); Wederal Trade 
Commission Act § 9, par. 2 and § 10, 
16 U.S.C.A. 49, par. 2 and § 50.— 
ores v. Haston Pub. Co., 38 F.Supp. 


_. D.C.Tenn. The prime purpose of the 
_ Fair Labor Standards Act is to fix 
standards of hours and wages for la- 
borers engaged in handling goods or 
producing goods for, interstate com- 
merce. Fair Labor Standards Act, 29 
ee OA OR. i 201-219.—Tolliver v. Cudahy 
_. Packing Co., 39 F.Supp. 387. 
io DO. Tex, Beperally, the wage and 
- hour provisions of Fair Labor Stand- 
ards Act do not become a part of em- 
ployment contracts made without refer- 


—— ence to them, Fair Labor Standards 
en eact OL 1938, §§ 6, 7, 29 U.S.C.A. “§§ 
206, 207.—St. John v. Brown, 38 F. 


—  _- Supp. 385. ° 

_  +p.c.Tex. The Fair Labor Standards 
Act is a “remedial statute’ aimed at 

_ bettering the status of labor in the 
: interest of humanity, and as such is 
entitled to liberal construction. Fair 
Labor Standards Act § 1 et seq., 29 
U.S.C.A. § 201 et seq.—Collins v. Kidd, 
38 F.Supp. 634. 


D.C.Va. Where employee, seeking 
unpaid minimum wages, unpaid over- 
time compensation and liquidated dam- 
ages under Fair Labor Standards Act, 
was employed as mail truck driver for 
employer which had contract with goy- 
ernment to transport by motor vehicle 
mail between post office and railway 
stations, the employment was one 
which involved safety of operation. 
Fair Labor Standards Act 1938, §§ 6, 
7, 16, 29 U.S.C.A, §§ 206, 207, 216.— 
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Magann y. Long’s Baggage Transfer 
Co., 39 F.Supp. 742.> 

Where contractor agreed to transport 
United States mails from post office to 
and from railway stations and contrac- 
tor employed mail truck driver, fixed 
and paid his wages and determined his 
hours of labor, the contractor and not 
the United States was the “employer 
of the truck driver so that the Hair 
Labor Standards Act applied, notwith-- 
standing the United States Post Office 
Department reserved for itself a con- 


siderable measure of supervision and. 


control of the contractor’s operations, 
Fair Labor Standards Act 1938, §§ 2, 3 
(d), 13(b). (1), 29 U.S.C.A. § 202, 203 
(d), 213(b) (1).—Magann vy. Long’s 
Baggage Transfer Co., 39 F.Supp. 742. 

The Interstate Commerce Commis- 
sion, under the Motor Carrier Act, has 
jurisdiction to establish qualifications 
and maximum hours of service of em- 
ployees of contract carriers who trans- 
port mail under contract with Post Of- 
fice Department in vehicles used exclu- 
sively for that purpose, and therefore 
contract carrier is exempt from opera- 
tion of Fair Labor Standards Act re- 


lating to maximum hours of labor. 


Fair Labor Standards Act 1938, §§ 7, 
13(b) (1), 29: U.S.C.A. 8§ 207, 213(b) 
(1); Motor Carrier Act, §§ 203(a) tr B3. 
204(a) (2), 49 U.S.C.A. §§ 303(a) (15), 
304(a) (2).—Magann v. Long’s Bag- 
gage Transfer Co.. 39 F.Supp. 742. 

Utah, The statute limiting to eight 
hours per day period of employment 
of working. men in all ‘underground 
mines” or ‘‘workings” applies only to 
employees engaged in mining and 
smelting operations, and does not apply 
to employees constructing a tunnel for 
conveyance of water. 
3-2, as amended by Laws 1937, c. 59; 
Const. art. 16, § 6.—Thompson y. In- 
dustrial Commission, 104 P.2d 629. 

.§ 39... 

Mass. The statute providing that 
permanent members of uniformed fire 
fighting force shall ‘be divided into 
two bodies or platoons, which shall 
be designated as a day force and a 
night force and shall alternate on tours 
of duty every third day, means that 
platoons as units Shall alternate and 
not that the individuals comprising the 
platoons shall alternate. .G.L.(Ter.Ed.) 
ce. 48, § 59.—Hurley v. City of Lynn, 
34 N.H.2d 520, 309 Mass. 138. 

Under statute providing that perma- 
nent members of uniformed fire fight- 
ing force shall be divided into two 
bodies or platoons, which shall be des- 
ignated as a day force and a night 
force and shall alternate on tours of 
duty- every third day, and that on ev- 
ery third day, for purpose of alter- 
nating day force with night force, the 
designated number of hours of duty 
may be,exceeded, and that one force 
shall be at liberty at all times ex- 


cept in case of conflagration, the pro- 
vision that number of hours of duty 
“may” be exceeded was intended to 


make statute operate in a _ practical 
manner and not to affect provision that 
force should alternate on tours of 
duty every third day. G.L.(Ter.Wd.) ¢. 
48, § 59.—Hurley v. City of Lynn, 34 
N.H.2d 520, 309 Mass. 138. 

Under statute providing that perma- 
nent members of uniformed fire fight- 
ing force shall be divided into two 
bodies or platoons “which shall. be 
designated as a day force and a night 
force, and shall alternate on tours of 
duty every third day”, the clause “and 
shall alternate on tours of duty every 
third day” refers to the clause “a day 
force and a night force’ immediately 
preceding, notwithstanding comma be- 
tween the words “night force’ and the 
word “and”. G.L.(Ter.Hd.) c. 48, § 59. 
—Hurley v. City of Lynn, 34 N.B.2d 
520, 309 Mass. 138. 

Under statute providing that perma- 
ment members of uniformed fire fight- 
ing force shall be divided into two 
bodies or platoons, which shall be des- 
ignated as a-day force and a night 
force and shall alternate on tours of 
duty every third day, and that one 
force shall be at liberty at all times 
except in case of conflagration, a nec- 
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force should be at liberty at all times 
except in case. of conflagration was- 
that the other force should be on duty. 
G.L.(Ter.Ed.) e. 48, § ba alee Vv. 
City of Lynn, 34 N.H.2d 520, 309 Mass. 
138. f 


§ 40 ; 

D.C.Wash.. Provisions in contract 
for construction of post office building 
making an eight-hour: day compulsory 
and imposing a penalty of $5 for each 
ealendar day in which an employee 
is required or permitted to labor more 
than eight hours are ‘mandatory’. 40. 
U.S.C.A. § 324.—Consolidated Rngineer- 
ing Co. v. U. S., 85 F.Supp. 980. . 


Ct.Cl.. Where plaintiff, a subcontrac- 
tor on Government contract, admits 
that plaintiff required and permitted 
persons employed by plaintiff on said 
contract to work more than 8 hours in 
certain calendar days, for which penal- 
ties were imposed on the prime con- 
tractor by the defendant, but contends 
that said penalties were erroneously 
imposed, alleging that said acts were 
within the exceptions mentioned in the 
eontract, and further that the case 
comes within one of the exceptions in 
section 325, title 40, U.S.C.A.; it is 
held that the proof does not sustain 
the contention. that the overtime work 
was due to “special and unusual cir- 
cumstances when the limitations” im- 
posed by the contract were not ‘“ad- 
visable or practical’ nor that said vio- 
lations were due to “extraordinary ~ 
vents or conditions. of manufacture” 
as defined by the statuté.—Industrial 
Engineering Co. y. U. S., .92 Ct.Cl. 54. 

That which inheres in the nature of 


‘the work or/is merely a requirement of 


business convenience or pecuniary ad- 
vantage is not an emergency within the 
meaning of the exceptions to the statu- 
tory provisions as to hours of labor. 
United, States v. Garbish, 222 U.S. 257, 
32. S.Ct.477,. 466 E:Bd.o 2903; 5 Bilisy, 
United States, 206 U.S. 246, 27 S.Ct. 
600, 51 L.Hd,. 1047, 11 Ann.Cas. 589.— 
Industrial Engineering Co. v. U. S., 92 
Ct.Cl. 54, 
§ 41 


U.S. Under Fair Labor Standards 
Act, the proceedings before Adminis- 
trator of Wage and Hour Division 
which are based on report of indus- 
try committee, and which provide for 
notice and a full hearing, are ‘‘judicial’’ 
in character. Fair Labor Standards 
Act 1938, § 8(a-d), 29 U.S.C.A. § 208 
(a-d).—Opp Cotton Mills v. Adminis- 
trator of Wage and Hour Division of 
Department of Labor, 61 S.Ct. 524, af- 
firming 111 F.2d 23, certiorari granted 
61 S.Ct. 46. : 


Under Fair Labor Standards Act, so 
far as definition of an industry is open 
to attack, it is upon the record made 
before Administrator of Wage and\ 
Hour Division if it there appears that 
definition does not conform to the 
act, or that the recommendations of 
industry committee were based on a 
industry from 
that finally made, and so do not sup- 
port an order for the industry as de- 
fined, but subject to such requirements, 
the act does not prevent an amend- 
ment of definition while matter igs 
pending before the committee and no 
purpose of act would be served by 
precluding such amendment so long as 
report of committee is based on amend- 
ed definition. Fair Labor Standards 
Act 1938, §§ 3(h), 5(a), 8(f), 29 US. 
CLA. 203(h), 205(a), 208(f)—Opp 
Cotton Mills v. Administrator of Wage 
and Hour Division of Department of 
Labor, 61 S.Ct. 524, affirming 111 F.2d 
28, certiorari granted 61 S.Ct. 46. 

An order of Administrator of Wage 
and Hour Division appointing an in- 
dustry committee for the textile indus- 
try was not void because of changes in 
definition of industry made after ap- 
pointment, since it is to advantage of 
administration of the Fair Labor 
Standards Act that completeness and 
accuracy of definition should be re-ex- 
amined and definition revised with the 
aid of committee at any time_ before 
report is submitted to the administra- 
tor. Fair Labor Standards Act 1938, 
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committee, where; in defining the tex- 


to account competitive interrelationship 


: , no 

‘age and Ho 
of Department of Labor, 61 
24, affirming 111 F.2d 23, cer- 
ri granted 61 S.Ct. 46. ; 
Under Fair Labor Standards Act, an 
order of Administrator of Wage and 
Hour Division defining the textile in- 
dustry was not void because adminis- 
trator placed the woolen industry in a 
different industry under a different 


tile industry, administrator took in- 
of fabrics included and interchange- 
‘ability of looms employed in pro- 
ducing them, and in excluding the 
woolen industry he took account of its 


competitive relationships with prod- 


-ucts included and different nature of 
_ establishments, labor forces and wage 


structures associated with the two 
types of product. Fair Labor Stand- 
ards Act 1938, §§ 8(h), 8(b), 29 U.S. 
G.A. §§ 203(h), 208(b).—Opp _Cotton 
Mills, v. Administrator of Wage and 
Hour Division of Department of Labor, 
61 S.Ct. 524, affirming 111 F.2d 23, 
certiorari granted 61 S.Ct. 46. : 

The requirement of Fair Labor 
Standards Act that Administrator of 
Wage and Hour Division in appoint- 
ing industry committees shall give 
“due regard” to geographical consider- 
ations is not a requirement for a math- 
ematical geographical apportionment of 
the committee, but calls for exercise of 
discretion by administrator in select- 
ing, with purposes of act in mind, a 
committee on which the geographically 
distributed interests of industry shall 
be fairly represented. Fair Labor 
Standards Act 1938, § 5(b), 29 US. 
C.A. § 205(b).—Opp Cotton Mills_y. 
Administrator of Wage and Hour Di- 
vision of Department of Labor, 61 S. 
Ct. 524, affirming 111 F.2d 23, cer- 
tiorari granted 61 S.Ct. 46. ; 

The Administrator of Wage and 
Hour Division in appointing industry 
committee for the textile industry did 
not fail to give ‘‘due regard’ to geo- 
graphical consideration as required by 
Fair Labor Standards Act, and did 
not otherwise abuse his discretion in 
selection of committee because he failed 
to appoint a majority of each group 
represented on committee, or at least 
a majority of members of committee 
from the south which had a mathe- 
matical preponderance in textile indus- 
try, where 9 of the 21 members of a 
committee were from the south, ad- 
ministrator could conclude that 5 oth- 
ers fairly represented the south, and 
record disclosed that lowest wage scale 
prevailed in the southern mills, and a 
selection of committee, majority of 
whose members represented a low wage 
locality, would tend to defeat pur- 
poses of the act which was intended to 
protect interests of employers and 
employees of mills in other localities 
which competed with the low wage 
scale mills. Fair Labor Standards 
Act 1938, § 5(b), 29 U.S.C.A. § 205(b). 
—Opp Cotton Mills v. Administrator of 
Wage and Hour Division of Depart- 
ment of Labor, 61 S.Ct. 624, aftirm- 
ing 111 F.2d 23, certiorari granted 61 
S.Ct. 46. 

C.C.A.Ga. Barges lacking motive 
power of steering gear, and towed by 
tugs to bring raw materials to manu- 
facturing plant from points in an- 
other state, were ‘vessels engaged in 
ecommerce on navigable waters of the 
United States’, and hence barge tender 
employed thereon, was a ‘‘seaman’’ ex- 
cluded by statute from benefits of Fair 
Labor Standards Act of 1938. Fair 
Labor Standards Act of 1938 § 13(a) 
(8), 29. U.S.C.A..§ 2138(a)(3); 24 TS. 
C.A, te. 33, U:8S.C\A."°§,, 901 et .seq..; 
46 U.S.C.A. § 713.—Gale v. Union Bag 
& Paper Corporation, 116 F.2d 27, af- 
firming Lowrimoore v. Union Bag & 
Paper Corporation, 30 F.Supp. 647, cer- 
tiorari denied Gale v. Union Bag & Pa- 
per Corporation, 61 S.Ct. 837. 

C.C.A.lowa. The meaning of the Fair 
Labor Standards Act must in the first 
instance at least be sought in its 
language, and if that is plain and the 
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act is constitutional, the sole function 
of the court is to enforce it, Fair 
Labor Standards Act of 1938, §§ 1-19, 
29 U.S.C.A. §§ 201-219.—Fleming v. 
age dee tn Pearl Button Co., 113 F.2d 


The Fair Labor Standards Act is 
remedial with a humanitarian end in 
view, and is therefore entitled. to a 
liberal construction. Fair Labor 
Standards Act of 1938, §§ 1-19, 29 U. 
S.C.A. §§ 201-219.—Fleming y. Hawk- 
eye Pearl Button Co., 113 F.2d 52. 

The Circuit Court of Appeals must 
assume that all employees in interstate 
commerce so far as reasonably possible 
should be made subject to the provi- 
sions of the Fair: Labor Standards Act 
in view of title,’ findings and declara- 
tion of policy contained in act, and in- 
clusiveness of language referring to 
“Hyvery employer’ and “each industry 
engaged in commerce or in the produc- 
tion of goods for commerce.” Fair 
Labor Standards Act of 1938, §§ 2, 6, 
8(a), 29 U.S.C.A. §§ 202, 206, 208(a).— 
Fleming v. Hawkeye Pearl Button Co., 
113 F.2d 52. 


The section of the Fair Labor Stand- 
ards Act excepting from the general 
scope of the act employees employed 
in catching, taking, harvesting, culti- 
vating or farming any kind of fish, 
shellfish, or other aquatic forms of ani- 
mal and vegetable life is subject to 
strict construction. 
ards Act of 1938, § 13(a) (5), 29 U.S. 
C.A. § 213(a) (5).—Fleming v. Hawk- 
eye Pearl Button Co., 113 F.2d 52. 


The manifest purpose of the provision 
of the Fair Labor Standards Act ex- 
empting from the wage and hour provi- 
sions any employee employed in ‘catch- 
ing, taking, harvesting, eultivating or 
farming any kind of fish or other 
aquatic forms of animal and vegetable 
life, including the going to and return- 
ing from work and including employ- 
ment in loading, unloading or packing 


such products for shipment or in 
propagating, processing, marketing, 
freezing, canning, curing, storing or 


distributing those products or by-prod- 
ucts thereof was to except activities 
controlled or materially influenced by 
natural elements, and Congress did not 
intend to go further and exempt a 
process so far removed as the making 
of buttons from shells of the fresh 
water clam. Fair Labor Standards t 
of 1938, §§ 6, 7, 13(a) (5), 29 U.S.C.A. 
§§ 206, 207, 2138(a) (5).—Fieming v. 
Eran eve Pearl Button Co., 113 F.2d 


The meaning of the word “process- 
ing” within the provision exempting 
from the wage and hour provisions of 
the Fair Labor Standards Act em- 
ployees engaged in processing certain 
aquatic forms of animal and vegetable 
life, must be controlled by the context 
and the legislative intent. Fair Labor 
Standards Act of 1938, §§ 6, 7, 13(a) 
ae 29 U.S.C.A. §§ 206, 207, 212(a) 
(5).—Fleming v. Hawkeye Pearl Button 
Co., 113 F.2d 62. 

“Processing” within provision ex- 
empting from the wage and hour pro- 
visions of the Fair Labor Standards 
Act employees engaged in propagating, 
processing, marketing, freezing, can- 
ning, curing, storing or distributing 
fish, shellfish and other aquatic forms 
of animal and vegetable life or by- 
products thereof, was used to describe 
immediate operations on shore which 
are necessary to make the catch or take 
marketable and not manufacturing op- 
erations having no immediate or neces- 
sary relationship in time to the catch 
or take such as the making of buttons 
from shells of the fresh water clam. 
Fair Labor Standards Act of.1938, §§ 
6, 7, 18(a) (5), 29 U.S.C.A. §§ 206, 207, 
213(a) (5).—Fleming v. Hawkeye Pearl 
Button Co., 113 F.2d 52. 

In determining the meaning of the 
word “processing’”’ within provision ex- 
empting from the wage and hour pro- 
visions. of the Fair Labor Standards 
Act employees engaged in processing 
fish, shellfish or other aquatic forms 
of animal and vegetable life or by- 
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‘dustrial workers and agricultural la- 
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products thereof, the interpretation 
en to the word “processing” b 

trade affected by the exemption 
significant. Fair Labor Standards 
of 1938, §§ 6, 7, 18(a) (5), 29 U.S.C 
§§ 206, 207, 213(a) (5)—-Fleming — 

omncte Pearl Button Co., 113 F.2d 


Any declared intent of Congress not rive 
to injure ailing industries by making 
them subject to the Fair Labor Stand- 
ards Act could not be construed as in- 
dicating a general policy of exemption © 
because a particular industr 


nized a marked difference between i 


borers. Fair Labor Standards Act 
1938, § 13, 29 U.S.C.A. § 213,—FI 
ing v. Hawkeye Pearl Button Co., 3 
©.C.A.0kl, The Fair Labor Stand- 
ards Act is by its terms limited to 
employees engaged in interstate com- 
merce or in the production of good 
for interstate commerce and debe aint 
extend to employment that merely af 
fects interstate commerce. Fair Labor 
Standards Act of 1988, § 7(a), 29 U. 
S.C.A. § 207(a).—Jewel Tea Co. v. Wil- 
liams, 118 F.2d 202. ; 2 oh eae 
Salesman employed primarily to ef- 
fect sales of employer’s merchandise 
soliciting customers at their hor 
and devoting the greater part of 
to salesmanship and only a small 
to delivery of goods ordered, was 
side salesman” as defined by re, 
tions and exempt from the provisions 
of Fair Labor Standards Act. Wai 
Labor Standards Act of 1938, §§ : 
13(a), 29 U.S.C.A. §§ 203(k), 213(a) 
Jewel Tea Co. v. Williams, 118 F 
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C.C.A.Puerto Rico, 
Standards Act is “remedial” in natu: 
and should be liberally construed. Fai 


commerce except those specifically ex 
cepted. Fair Labor Standards Act of 
1938, § 1 et seq., 29 U.S.C.A., § 20 : 
seq.—Bowie v. Gonzalez, 117 F.2d 
Employers whose employees were 
gaged in work in interstate comm 
in order to bring themselves with 


Standards Act of 1938, § 1 et seq., 2 
U.S.C.A. § 201 et seq.—Bowie v dea ; 
zalez, 117 F.2d 11. Tasik Date 
_The word “production” used in provi- 
sion of the Fair Labor Standards Act 
of 1938 defining the term “agriculture”, 
as including the production of any ag- 
ricultural or horticultural commodity, 
refers to that which is derived and pro- 
duced from the soil, such as any farm \ 
produce. Fair Labor Standards Act of 
1938, § 38(f), 29 U.S.C.A. § 203(£)— 
Bowie v. Gonzalez, 117 F.2d 11. oe 
The grinding and processing opera- 
tion through which sugar cane goes 
and which results in the ‘‘production” 
of raw sugar, are the “processing” of 
agricultural products and not the “pro- 
duction” of them, and hence employees 
engaged in sugar mills and transporta- 
tion facilities were not excluded from 
the benefits of Fair Labor Standards 
Act of 1938 on ground that they were 
engaged in “agriculture”, because of 
statute defining ‘‘agriculture’ ag in-- 
cluding the ‘production’ of any agri- 
eultural or horticultural commodity. 
Fair Labor Standards Act of 1938, §§ 1 
et seq., 3 (f), 29 U.S.C.A. §§ 201 et seq., 


§ 41 
Ue ere vy. Gonzalez, 117 F.2d 


Under the Fair Labor Standards Act 
which exempts from, its provisions per- 
sons engaged in agriculture, and pro- 
vides that the term “agriculture” in- 
cludes any practice performed by a 
farmer or on a farm as incident to or 
in conjunction with farming opera- 
tions, including preparation for market, 
delivery to storage or to market or to 
earriers for transportation to market, a 
practice in order to be included within 
the term “agriculture’’ must be per- 
formed by a farmer as an incident to 
such farming operation. Fair Labor 
Standards Act of 1938, §§ 3(f), 13(a), 
29 U.8.C.A. §§ 203(f), 213(a).—Bowie v. 
Gonzalez, 117 F.2d 11. 

\ The exemption of agricultural labor 
from operation of the Fair Labor 

Standards Act of 1938 is not admissible 

as an argument to exempt labor in an 
_ industry from its operation. Fair La- 
- bor Standards Act of 1938, § 1 et seq., 

29 U.S.C.A. § 201 et seq.—Bowie v. 

Gonzalez, 117 F.2d 11. 

Employees of sugar producers who 
were engaged in the mills and trans- 
portation facilities of producers who 
were engaged in growing cane and ex- 

_ tracting sugar and molasses from it, 

and from cane of other farmers on a 

/ percentage basis, were not engaged in 

“agriculture” so as to be exempt from 

the wage and hour provisions of the 

Fair Labor Standards Act. Fair Labor 
Hh Standards Act, 1938, §§ 3(f), 6, T(e), 

iadtoca)y (6, 10), 29° U.S.C.A., §§ 203(f), 
_ 206, 207(c), 213(a), (6, 10).—Bowie v. 
. Gonzalez, 117 F.2d 11. 

‘Provisions of Fair Labor Standards 
Act of 1938 setting up an exemption 
from the act for employees employed 

within the area of production, engaged 
in certain processing of agricultural 
- commodities, including preparing them 
in their raw and natural state for 
market, did not exempt sugar pro- 
: ducers’ employees who were employed 
in mills and transportation service of 
_ the’ producers, since processing of 
_ sugar is not expressly mentioned in the 
statute and production of raw sugar is 
not the preparation of an agricultural 
+  eommodity in its “raw or natural 
state’. Hair Labor Standards Act of 
1938, §§ 1 et seq., 13(a) (10), 29 U.S. 
C.A. §§ 201 et seq., 213(a) (10).—Bowie 
we, Nv. Gonzalez, 117. F.2d 11. 
Oh Where sugar producers were engaged 
(\ in growing sugar cane and extracting 
- for transportation in interstate com- 
( merce, sugar and molasses from such 
cane and from cane produced by other 
_ farmers, employees of the producers, 
engaged in transportation of the mo- 
lasses from producers’ mills, and em- 
ployees who assisted in delivery of the 
_ farmers’ cane to the mills were entitled 
to benefits of the Fair Labor Standards 
_ Act of 1938. Fair Labor Standards Act 
me por 1938,.§ 1 et seq:,-29 U.S.C.A. § 201 
* et seq.—Bowie v. Gonzalez, 117 F.2d 11. 
\. -..D.C.Idaho. The word “litigation”, 
aS used in the Fair Labor Standards 
_ Act providing that the administrator of 
_ the wage and hour division of the De- 
partment of Labor may at his option 
‘appoint attorneys who may, represent 
the administrator in any “litigation” 
which he may bring under certain sec- 
tions of the Act and that all such 
“litigation” is subject to direction and 
control of the Attorney General, refers 


ceedings. .Fair Labor Standards Act § 
4(b), 29 U.S.C.A. § 204(b).—Sunshine 
. Mining Co. v. Carver, 34 F:Supp. 274. 
D.C.1ll. A corporation and _ its 
employees actually engaged in pro- 
duction of goods for interstate com- 
merce are bound by terms of the Fair 
Labor Standards Act of 1938. Fair 
Labor Standards Act of 1938, 29 U.S. 
C.A. § 201 et seq.—Martin v. Lain Oil 
& Gas Co., 36 F.Supp. 252. 

D.C.La. The United States was. not 
the “employer” of help hired by private 
mail contractor, so as to make Fair 

‘Labor Standards Act inapplicable to 
them, and hence the contractor was 
subject to Fair Labor Standards Act. 
Fair Labor Standards Act of 1938, § 1 
et seq. and § 3, 29 U.S.C.A. § 201 et 


to civil actions and not to criminal pro- . 
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seq. and § 203.—Fleming v. Gregory, 36 
F.Supp. 776. : 

D.C.La. The purpose of Fair Labor 
Standards Act is to prevent the ship- 
ment in interstate commerce of certain 
products and commodities produced in 
the United States under labor condi- 
tions as respects wages and hours 
which fail to conform to standards set 
up by the Act. Fair Labor Standards 
Act 1938, § 1 et seq., 29 U.S.C.A. § 201 
et seq.—Abadie vy. Cudahy Packing Co. 
of Louisiana, 37 F.Supp. 


D.C.Md. The provision of Fair Labor 
Standards Act prohibiting employers 
from reducing a wage paid which was 
in excess of minimum wage under act, 
or from increasing hours of employ- 
ment which were shorter than maxi- 
mum permitted, was to be construed as 
prohibiting any employer from breach- 
ing a binding contract for purpose of 
reducing wages or increasing hours of 
employment. Fair Labor Standards 
Act of 1938, § 18, 29 U.S.C.A. § 213.— 
Remer y. Czaja, 36 F.Supp. 629. 

D.C.Mass. The District Court. had 
jurisdiction of and Administrator of 
Wage and Hour Division of the United 
States Department of Labor had juris- 
diction to pursue proceeding to re- 
quire employer to produce records in 
connection with investigation to deter- 
mine whether employer had_ violated 
provisions of the Fair Labor Standards 
Act. Fair Labor Standards Act of 
1938, § 1 et seq., and §§ 6, 7(a), 9, 11 
ec), 15(a) (1, 25; 5), 29" U.S.CA.. § 
201 et seq, and §§ 206, 207(a), 209, 
211(a, c), 215(a). (1,. 2, °5).—Fleming 
v. Lowell Sun Co., 36 E.Supp. 320. 

Congress in enacting the Fair Labor 
Standards Act did not intend the pro- 
ceedings brought against employer un- 
der the act should be conducted per- 
sonally by the Attorney General, and 
under the act the Attorney General has 
his choice whether he shall person- 
ally conduct proceedings under the 
act. Fair Labor Standards Act of 
1938, § 4(b), 29 US.C.A. § 204(b).— 
Fleming v. Lowell Sun Co., 36 F.Supp. 
320. 


A proceeding by the Administrator | 


of Wage and Hour Division of the 
United States Department of Labor to 
require employer to show cause why 
it should not be required to produce 
records and give evidence as required 
by subpoena duces tecum issued by 
acting regional director of the Wage 
and Hour Division which was. served 
upon the employer in connection with 
an investigation of the employer under 
the Fair Labor Standards Act was not 
invalid because of the fact that the 
Attorney General of the United. States 
did not join in the proceeding, Fair 
Labor. Standards Act of 1938, § 4(b), 
29 U.S.C.A. § 204(b).—Fleming v. Low- 
ell Sun Co., 36 F.Supp. 320. 

The provision of the Fair Labor 
Standards Act making applicable pro- 
visions of Federal Trade Commission 
Act relating to depositions of witness- 
es, to, the jurisdiction, powers and du- 
ties of the Administrator of the Wage 
and Hour Division of the United States 
Department of Labor, gives the Ad- 
ministrator the power to issue and 
serve a subpoena duces tecum requir- 
ing an employer to produce records in 
connection with investigation of em- 
ployer under the Fair Labor Standards 


Act. Fair Labor Standards Act of 
1938, § 9, 29 U.S.C.A, § 209; Federal 
Trade Commission Act §§ 9, 10, 15 


U.S.C.A. §§ 49, 50—Fleming v. Lowell 
Sun Co., 36 F.Supp. 320. 

Under provision of the Fair Labor 
Standards Act that principal office of 
Administrator of Wage and Hour Di- 
vision of United States Department of 
Labor shall be in the District of Co- 
lumbia, but that he or his duly au- 
thorized representative may exercise 
any or all of the powers in any case, 
the Administrator has power to dele- 
gate his power to issue a subpoena 
duces tecum to require production of 
records, in connection with an _ in- 
vestigation of an employer under the 
act. Fair Labor Standards Act of 
1938, $ (4(¢), "299° DS. CACY sg 204((eyj—= 
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A subpoena duces decum served upon 
employer in connection with investiga- 
tion of employer conducted under the 
Fair Labor Standards Act was not in- 
valid because it was issued by acting 
regional director of the Wage and 
Hour Division of the Department of 
Labor instead of by the Administrator 
of the Wage and Hour Division, since 
Administrator had power to delegate _ 
authority to sign the subpoena. Fair 
Labor: Standards Act of 1938, § 1 et - 
seq., and § 4(c), 29 U.S.C.A. § 201 et 
seq,, and § 204(c).—Fleming vy. Lowell 
Sun Co., 36 F.Supp. 320. 

A subpoena duces tecum which was 
served on employer to require it to 
produce records, in connection with an 
investigation of the employer under 
the Fair Labor Standards Act was not 
invalid because of fact that the official 
seal of the United States Department of 
Labor was not placed on the subpoena. 
Fair Labor Standards Act of 1938, §§ 
9, 11(a), 29 U.S.C.A. §§ 209, 211(a).— 
Fleming. v. Lowell Sun Co., 36 F.Supp. 


320. 
D.C.N.H. In construing the Fair 
Labor Standards Act of 1938, argu- 


ments founded upon common experi- 
ence furnishing motive of Congress for 
the legislation may be material. Fair 
Labor Standards Act of 1938, 29 U. 
S.C.A. § 201 et seq—uvU. S. v. Barr & 
peoomeey Shoe Mfg. Co., 35 F.Supp. ~ 


D.C.Tex. The Fair Labor Standards 
Act must be liberally construed. Fair 
Labor Standards Act of 1938, §§ 1-19, 
29 U.S.C.A. §§ 201-219.—Lefevers v. 
General Export Iron & Metal Co., 36 F. 
Supp. 838. 

D.C.Va. A manufacturer which used 
raw materials shipped to it in inter- 
state commerce and which sold and 
transported a large percentage of its 
products in “interstate commerce” was 
subject to the Fair Labor Standards 
Act of 1938. Fair Labor Standards 
Act of 1938, 29 U.S.C.A..§ 201 et seq. 
—Fleming v. Tidewater Optical Co., 85 
F.Supp. 1015. 

The Fair Labor Standards Act of 
1938 was designed to protect the la-: 
boring public generally against the 
practices which it outlaws. Fair Labor 
Standards Act of 1938, 29 U.S.C.A. § 
201 et seq.—Fleming v. Tidewater Op- 
tical Co., 35 F.Supp. 1015. : 

N.Y.Sup. Under provision of the 
Fair Labor Standards Act that maxi- 
mum working hours of employees as 
stated therein should not apply to any 
employee with respect to whom the In- 
terstate Commerce Commission has 
power to establish maximum hours of 
service, truck operator employed by 
company engaged in interstate com- 
merce could not avail himself of provi- 
sions of the act, notwithstanding that 
Commission had not in fact established 
maximum hours of service for em- 
ployees of carriers engaged in inter- 
state commerce, and that truck opera-\ 
tor may have rendered incidental sery- 
ices about yard wherein company’s 
business was conducted. Fair Labor 
Standards Act of 1938, §§ 1 et seq., 13 
(b) (1), 29 U.S.C.A, §§°201 et seq., 213 
(b) (1).—Rozmus yv. Jesse T. Davis & 
Sons, 23 N.Y.S.2d 821. f 


§ 42 . 

D.C.La. A corporation which con- 
tracted with another for watchman 
service did not become an “employer” 
of the watchman who was thereupon 
furnished, simply by suffering or per- 
mitting such watchman to work, so as 
to render itself amenable to provisions 
of the Fair Labor Standards Act. 
Fair Labor Standards Acts of 1938, §§ 
3, 6, 29 U.S.C.A. §§ 203, 206.—David vy, 
Boylan a Private Police, 34 F.Supp. 


§ 43 

Tenn. Where employer was engaged 
in operating a large nursery and green- 
house and bought and contracted for 
and had shipped to it many items usual 
to nursery business consisting of 
shrubs, plants, trees, seeds, ete., em- 
ployees who were employed in each of. 
such operations were engaged in han- 


¥ 


rf 


C.A, §§ 203(£), 213(a) (6) ——Dye Vv. 


quirements of Fair Labor Standards 


ions — of” Fair 

i ds Act. F: ae Labor Standards 

ct of 1988, §§ 3(f), 13(a) (6), 29 wee 
Cc- 


Intyre Floral Co., 144 8.W.2d 752. 
The reason for een of em- 
Ployees in agriculture from rigid re- 


Act rests on a recognition of seasonal 
nature of occupation. Fair’ Labor 
Standards Act of 1938, §§ 3(f), 13(a) 
(6), 29 U.S.C.A. §§ 903(f), 2138 (a) en 
Dye v. McIntyre Floral Co., 144 S.W.2d 


§ 46 

D.C.Ala. Evidence failed to establish 
a custom that time spent by miners 
working in underground iron ore mines 
in being transported and in walking 
to and from their usual working places 
was not counted as work or time spent 
in employ of employer, so as to indicate 
that words “‘employ” and “work week”, 
used in Fair Labor Standards Act, 
would be understood, in their applica: 
tion to underground iron ore mining, 
to exclude such time from their pur- 
port. Fair Labor Standards Act §§ 3 
te): 7, 29 U.S.C.A. §§ 203(g), 207.—Ten- 
nessee Coal Iron & R. Co. v. Muscoda 
Local No. 123, 40 F.Supp. 4. 


The provision in -.contracts between 
owners of underground iron ore mines 
and labor unions that a day’s work 
should constitute eight hours per day 
and that eight hours per day means 
eight hours of work at usual working 
place, exclusive of lunch period, could 
not establish that time spent by miners 
in being transported and in walking to 
and from their usual working places 
should not be included in their “work 
week”, within Fair Labor Standards 
Act, since usual methods of payment 
were not arrived at by unhampered con- 
sent of miners. Fair Labor Standards 
Act of i §§ 3(g), 7, 29 U.S.C.A, §§ 


203(g), 207. -_'Tennessee Coal, Iron & R. 
Cosivi ‘Muscoda Local No. 123, 40 EF. 
Supp. 4 


If time spent by miners working in 
underground iron ore mines in being 
transported and in walking to and from 
their usual working places was actually 
working time, such time must be con- 
sidered as part of “work week”, with- 
in Fair Labor Standards Act, and al- 
leged custom to contrary could not 
avoid remedial effects of the act. Fair 
Labor Standards Act of 1938, §§ 3(g), 7, 
29 U.S.C-A. §§ 203(g), 207.Tennessee 
Coal, Iron & R. Co. v. Muscoda Local 
No. 123, 40 F.Supp. 4 

The time spent by miners working in 
underground iron ore mines on the sur- 
face in obtaining and returning lamps, 
carbide, and tools, and in checking in 
and out, constitutes ‘‘work”, and should 
have been included in computing “work 
week” of miners pursuant to Fair La- 
bor Standards Act. Fair Labor Stand- 
ards Act of 1938, §§ 3(g), 7, 29 U.S.C.A. 
43 203(g), 207 _—'Tennessee Coal, Iron & 

R. Co. Mg "Muscoda Local No. 123, 40 BF, 
Supp. 

ad evidence established that 
transportation of miners working in 
underground iron ore mines to and 
from their usual working places was 
under strict supervision of mine own- 
ers, and that transportation was by ore 
cars and required physical and mental 
exertion on part of miners, time spent 
in transportation constituted ‘work’, 
and should have been included in com- 
puting “work week” of miners, pur- 
suant to Fair Labor Standards Act. 
Fair Labor Standards Act of 1938, §§ 3 
(g), 7, 29 U.S.C.A. §§ 203(g), 207. —Ten- 
nessee Coal, Iron & R. Co. v. Muscoda 
Local No. 123, 40 F.Supp. 4. 


Where evidence established that min- 
ers working in underground iron ore 
mines were required to exert a sub- 
stantial amount of physical and mental 
energy in walking between under- 
ground manloading stations and par- 
ticular working places, the time spent 
by miners in walking between the 
points underground constituted “work”, 
and should have been included in com-~ 
puting “work week” of miners, pursu- 
ant to Fair Labor Standards Act. Fair 


29 
Taper. Goat Iron & R,. 


dar ds yes of 1938, 8g Fish 
U.S.C.A. §§ 203(g), 207 Tennessee 
Co, v. ee? Local 
No. 123, 40 F.Supp. 
Where evidence established “that min- 
ers working in underground iron ore 
mines were relieved of all duties during 
fixed lunch periods of one-half hour, 


‘time spent by miners during lunch pe- 


riods did not constitute ‘work’, and 
would not be included in computing 
“work week’ of miners, pursuant to 
Fair Labor Standards Act. Fair Labor 
Standards Act of 1938, §§ 3(g), 7, 29 U. 


S.C.A. §§ 2088) 207.—Tennessee Coal, 


Iron & R. Co, v. Muscoda Local No, 128, 
40 F.Supp. 4, 
§ 50 
D.C.Conn. The Fair Labor Stand- 


ards Act providing that attorneys ap- 
pointed under the act might appear for 
and represent the administrator in any 
litigation, but all such litigation should 
be subject to the control of the Attor- 
ney General, does not confer power or 
duty upon attorneys of the .adminis- 
trator to institute and prosecute crim- 
inal prosecutions in the name of the 
United States. Fair Labor Standards 
Act of 1938, §§ 4, 11, 29 U.S.C.A. §§ 
204, 211.—Connecticut Importing Co. v. 
Perkins, 35 F.Supp. 414. 

The Commissioner of Labor and Dep- 
uty Commissioner of Labor of state of 
Connecticut, even though authorized by 
Administrator of Wage and Hour Divi- 
sion of Department of Labor to inves- 
tigate employer’s business, lacked au- 
thority to prosecute employer for al- 
leged violation of the Fair Labor Stand- 
ards Act, Fair Labor Standards Act 
of 1938, 29 U.S.C.A. § 201 et seq.— 
Connecticut Importing Co. y. Perkins, 
35 F.Supp. 414. 

D.C.Wash. Imposition of penalty un- 
der provisions in contract for construc- 
tion of post office building making an 
eight-hour day compulsory and impos- 
ing a penalty was justified under the 
evidence, notwithstanding that during 
negotiations for settlement of contro- 
versy some representatives of govern- 
ment may have suggested waiver of a 
portion or even all of penalty. 40 U.S. 
C.A. § 324.—Consolidated Engineering 
Co. v. U. S., 35 F.Supp. 980. 

N.Y.Sup. The purpose of provision 
of Fair Labor Standards Act that ac- 
tion thereunder may be, brought by 
any employee or agent or representative 
designated by him in behalf of him- 
self and other employees similarly situ- 
ated is to permit employee having 
cause of action against employer to 
bring representative action or desig- 
nate agent or representative, such as 
labor union officer, to bring such an 
action and thus avoid gra ie of 
actions. Civil Practice Act, L955 
Fair Labor Standards Act § 16(b), 29 
U.S.C.A. § 216(b).—Thomas vy. Keystone 
Silver, 22 N.Y.S.2d 796, 174 Misc. 733. 


While representative action may be 
brought under Fair Labor Standards 
Act by agent or representative proper- 
ly designated by employee in behalf of 
all employees similarly situated, it can- 
not be continued so far as it affects 
employees without whose knowledge 
and consent it was brought and against 
whose wishes it is being maintained. 
Civil Practice Act, §§ 194, 195; Fair 
Labor Standards Act § 16(b), 39 U.S. 
C.A. § 216(b).—Thomas y. Keystone 
Silver, 22 N.¥Y.S.2d 796, 174 Mise. 733. 


§ 51 

D.C.N.H. Criminal information charg- 
ing violations of the Fair Labor Stand- 
ards Act of 1938, sufficiently set forth 
offenses charged, as against demurrers. 
Fair Labor Standards Act of 1938, 29 
U.S:C.A. § 201 et seq.—U. S. v. Barr 
& Bloomfield Shoe Mfg. Co., 35 F.Supp. 
75. 


§ 52 

Ind.App. In Factory Act requiring 
employer to provide “sufficient means 
of ventilation” and “exhaust fans of 
sufficient power,” the word “sufficient” 
does not render statutory provisions 
so vague and indefinite as to deny 
“due process of law.’ Burns’ Ann.St. 
§ 40-1013; U.S.C.A.Const. Amend. 14; 
Const.Ind.’ art. 1, § 12.—Dean y. Dal- 
ton Foundries, 34 NH.2d, 145. 


ae NY. Sup. tis Wend of aintite ac ai 
egating powers to industrial fing of 


_the power to fix prices.—-State ex rel. 


work, as peep § 300 et seq., as Vv 
added by Laws 1935, ec. 182.—First 
American Natural Ferns Co. v. Picard, 
23 N.Y.S.2d 39, 175 Misc. 280. 

The statute delegating powers to in- 
dustrial commission in regard to the 
permitting of industrial homework is' — 
intended to cover adult males as well 
as women and minors. Labor Law, § 
350 et seq., as added by Laws 1b as 7 
182; §§ 350, subd. 2, par. f, 351,354 
subd, 5.—First American Natural Ferns 
ne v. Picard, 23 N.Y.S.2d 39, 175 Misc. 


The statute delegating powers to in- 
dustrial commissioner in regard to the 
permitting of industrial homework is 
valid exercise of police power of legis- 
lature and does not violate property 
rights guaranteed by the state and fed- 
eral constitutions. Labor Law, § 350 et — 
seq., as added by Laws 1935, ec. 182— 
First American Natural Ferns Co. v. 
Picard, 23 N.Y.S.2d 39, 175 Mise. 280. 

An-order of industrial commissioner 
revising a previous order prohibiting 
industrial homework of women and 
minors. in artificial flower business by — 
broadening field of possible restriction — 
to include adult males was reasonable 
and valid. Labor Law, § 350 et seq. cs 
as added by Laws 1935, c. 182.—F inst 
American Natural Ferns Co. v. Picard, 
N,Y.S.2d 39,0175 : id 
Pa. An employee’s vested right to 
recover from employer for silicosis. re- 
sulting from violation of factory stat- 
ute, which employee had immediately 
upon occurrence of injury in 193 ite ie 
could not be ‘impaired by repealing 
statute enacted in 1937. 43 P.S. §§ 5, 
25—1 et seq.—Rebel v. Standard Sani- 
tary Mfg. Co., 16 A.2d 534, 340 Pa. 313 

Tenn. The statute requiring employ- 
ers to provide ventilation for employees — 
and to protect employees against dust — 
filaments: or injurious gases are not | 
invalid on ground of alleged vale on 


ts 
yee 


delegation of power. Code 1932, ££ 7 ee 
5338-5340; Const.Tenn. art. 1, g§ i 
art. 2, § 2; U.S.C.A.Const, Amend. te 


—Holliston’ Mills of Tennessee v. Mc- — 
Guffin, 145 S.W.2d 1, rehearing denied % 
146 S.W.2d 357. 


§ 55. BY 
U.S.Neb. The statute, fixing the 
maximum compensation which an em- — 
ployment agency may collect as a $2. 
registration fee and 10 per cent. of all 
moneys paid or to bora or earned by 
the applicant for the first month’s serv- 
ice growing out of the employment, 
does not deny “due process of law” in. 
violation of the 14th Amendment. Me a 
Comp.St.Neb.1929, § 48-508; U.S.C.A._ 
Const. Amend. 14, § 1.—Olsen v. State 
of Nebraska ex rel. Western Reference — 
& Bond Ass’n, : 
236,/86 L.Ed. —~, 133 A.D RLABO 
versing State ex rel. Western Refer. p 
rence & Bond Ass’n_ v. Kinney, 293 N. — 
W. 393, 188 Neb. 574, certiorari grant- 
ed Kinney y. State of Nebraska ex rel. nM 
Western Reference & Bond Ass’ My C1 
S.Ct. 730, 312 U.S. 6738, 85 L.Ed. Paar. 
Neb. The statute, fixing the maxi- sb oe 
mum compensation which an employ- — 
ment agency may collect as a $2 regis- 
tration fee and 10 per cent. of all | 
moneys paid to or to be paid or earned 
by the applicant for the first month’s 
service growing out of the employment, 
is not unconstitutional as violating the 
section of the state constitution provid- 
ing that no person shall be deprived 
of life, liberty, or; property, without 
due process of law. Comp.St.1929, § 
48-508; Const. art. 1, § 3; art. 15, § 9. 
—State ex rel. Western Reference & 
Bond Ass’n v. Kinney, 293 N.W. 393. 
The power to require a license for 
and to regulate the conduct of private 
employment agencies is distinct from 


Western Reference & Bond Ass’n y. 


Kinney, 293 N.W. 393 
The statute, fixing the maximum 
compensation which an employment 


agency may collect as a $2 registration 
fee and 10 per cent. of all moneys paid 
to or to be paid or earned by the ap- 


§ 56 


growing out of the employment, is un- 
constitutional as contravening the pro- 
vision of the federal constitution that 
no state shall deprive any person of 
life, liberty, or property, without due 
process of law. Comp.St.1929, § 48- 
508; U.S.C.A.Const. Amend. 14, § 1— 
State ex rel. Western Reference & 
om, Bond Ass’n v. Kinney, 293 N.W. 393. 


, § 56 
= U.S. An employer’s attitude towards 
. unions is relevant in determining 
whether employer dominated or inter- 
fered with an organization of its em- 
ployees in violation of the National 
Labor Relations Act. National Labor 
Relations Act, §§ 7, 8(1-3), 29 U.S.C.A. 
§§ 157, 158(1-3),—National Labor Re- 
lations Board vy. Link-Belt Co., 61 S.Ct. 
358, reversing Link-Belt Co. vy. Nation- 
al Labor Relations Board, 110 F.2d 
506, certiorari granted National Labor 
Relations Board v. Link-Belt Co., 61 8. 
— Ct. 31; National Labor Rélations Board 
~y. Independent Union of Craftsmen, 61 
 $.Ct. 358, reversing Independent Union 
of Craftsmen yv. National Labor Rela- 
tions Board, 110 F.2d 506, certiorari 
tile ‘granted National Labor Relations Board 
Reap apendent Union of Craftsmen, 61 


Byvidence that employee was instru- 
mental in initiating the formation of 
“outside” union, that he was discharged 
-_- without customary warning for alleged- 
ly soliciting memberships on company 
_ time, and that employer did not dis- 
- charge representatives of alleged ‘‘com- 
' pany” union who solicited, member- 
ships on company time, warranted con- 
clusion of National Labor Relations 
Board that activity of employee on be- 
half of “outside union’ was_ basic 
_ cause of his discharge. National Labor 
Relations Act, §§ 7, 8(1-3), 10, 29 U. 
$.C.A. §§ 157, 158(1-3), 166.—National 
Labor Relations Board vy. Link-Belt 
Co., 61 S.Ct. 358, reversing Link-Belt 
Co. v. National Labor Relations Board, 
110 F.2d 506. certiorari granted Na- 
# tional Labor Relations Board v. Link- 
_ Belt Co., 61 S.Ct. 31; National Labor 
Relations Board y. Independent Union 
‘of Craftsmen, 61 S.Ct. 358, reversing 
- Independent Union of Craftsmen vy. Na- 
tional Labor Relations Board, 110 F.2d 
- 606, certiorari granted National Labor 

Relations Board vy. Independent Union 
of Craftsmen, 61 S.Ct. 32. 
Hyidence that employer discharged 
certain employees for activities on be- 
half of outside union and that it ap- 
parently acquiesced in open solicitation 
by alleged company union warranted 
-conelusion of National Labor Relations 
_ Board that employer had _ restrained 
a eh - employees’ free choice of union. Na- 
tional Labor Relations Act §§ 7, 8(1-3), 
i 10,°29'U.S.CLA. -§§ 157; 158 (1-3), 160.— 
_ National Labor Relations Board v. 
. Link-Belt Co., 61 S.Ct. 358, reversing 
Link-Belt Co. v. National Labor Rela- 
tions Board, 110 F.2d 506, certiorari 


ranted National . Labor Relations 
_. Board y. Link-Belt Co., 61 S.Ct. 31; 
National Labor Relations Board v. In- 


dependent Union of Craftsmen, 61 S.Ct. 
58, reversing Independent Union, of 
Craftsmen v. National Labor Relations 
Board, 110 F.2d 506, certiorari granted 
_ National Labor Relations Board y, In- 
7 oS elena Union of Craftsmen, 61 S.Ct. 


_ If the words or deeds of supervisory 
employees, taken in their setting, were 
reasonably likely to have restrained 
employees’ choice of union, and if em- 
ployer could fairly be said to have 
been responsible for them, such words 
or deeds were proper basis for conclu- 
sion that employer interfered with 
free choice of union by employees, 
though such supervisory employees did 
not have power to hire or fire. WNa- 
tional Labor Relations Act, §§ 7, 8(1-3), 
29 U.S.C.A. §§ 157, 158(1-3).—National 
Labor Relations Board y. Link-Belt 
Co., 61 S.Ct. 358, reversing Link-Belt 
Co. y. National Labor Relations Board, 
110 F.2d 506, certiorari granted Na- 
tional Labor Relations Board v. Link- 
Belt Co., 61 S.Ct. 31; National Labor 
Relations Board v. Independent Union 
of Craftsmen, 61 S.Ct. 358, reversing 


plicant for the first month’s service’ 


oh BOT cat 


MASTER AND SERVANT — 


Independent Union of Craftsmen vy. Na- — 


tional Labor Relations Board, 110 F.2d 
506, certiorari granted National Labor | 
Relations Board v. Independent Union 
of Craftsmen, 61 8.Ct. 32. 

The action of supervisory employees 
in soliciting memberships for alleged 
company union, the failure of employer 
to announce its impartiality, its delay 
in advising supervisors to remain neu- 
tral, the favors shown by employer to 
company union, the discharge of cer- 
tain employees for activities on behalf 
of outside union, and employer’s past 
union policy were all part of the im- 
ponderables which the National Labor 
Relations Board was entitled to ap- 
praise in determining whether employer 
had dominated or interfered with or- 
ganization of company union. National 
Labor Relations Act, §§ 7, 8(1-3), 10, 
29 U.S.C.A. §§ 157, 158(1-3), 160.—Na- 
tional Labor Relations Board v. Link- 
Belt Co., 61 S.Ct. 358, reversing Link- 
Belt Co. v. National Labor Relations 
Board, 110 F.2d 506, certiorari granted 
National Labor Relations Board v. 
Link-Belt Co., 61 S.Ct. 31; National 
Labor Relations Board v. Independent 
Union of Craftsmen, 61 S.Ct. 358, re- 
versing Independent Union of Crafts- 
men v. National Labor Relations Board, 
110 F.2d 506, certiorari granted Na- 

\tional Labor Relations Board v. Inde- 
pendent Union of Craftsmen, 61 S.Ct. 32. 

Evidence that employer had been 
hostile towards an “outside’’ union, 
that it had engaged in industrial es- 
pionage, that members of supervisory 
staff supported organization of alleged 
company union, that employer had giv- 
en prompt recognition thereto, that it 
did not announce that employees had 
a free choice, and that instructions to 
supervisory staff not to interfere were 
belated, sustained finding of National 
Labor Relations Board that employer 
had dominated or interfered with or- 
ganization of union in violation of the 
National Labor Relations Act. Na- 
tional Labor: Relations’ Act, §§ 7, 8 
(1-3), 10, 29 U.S.C.A. §§ 157, 158(1-3), 
160.—National Labor Relations Board 
v. Link-Belt Co., 61 S.Ct. 358, revers- 
ing Link-Belt Co. v. National Labor 
Relations Board, 110 F.2d 506, certio- 
rari granted National Labor Relations 
Board v. Link-Belt Co., 61 S.Ct. 31; 
National Labor Relations Board v. In- 
dependent Union of Craftsmen, 61 8.Ct, 
858, reversing Independent Union of 
Craftsmen v. National Labor Relations 
Board, 110 F.2d 506, certiorari granted 
National Labor Relations Board vy. In- 
cugarrers Union of Craftsmen, 61 S.Ct. 


The National Labor Relations Board 
was justified in relying on circumstan- 
tial evidence of discrimination in dis- 
charging employees for membership in 
outside union and was not required to 
deny relief because there was no direct 
evidence that employer knew the em- 
ployees had joined outside union and 

_ was displeased or wanted to make an 
example of them. National Labor Re- 
lations Act, §§ 7, 8(1, 3), 29 U.S.C.A. §§ 
157, 158(1, 3).—National Labor Rela- 
tions Board v. Link-Belt Co., 61 S.Ct. 
358, reversing Link-Belt Co. v. National 
Labor Relations Board, 110 F.2d 506. 
Certiorari granted National Labor Rela- 
tions Board v. Link-Belt Co., 61 S.Ct. 
31; National Labor Relations Board vy. 
Independent Union of Craftsmen, 61 S. 
Ct. 358, reversing Independent Union of 
Craftsmen v. National Labor Relations 
Board, 110 F.2d 506, certiorari grant- 
ed National Labor Relations Board v. 
ia ine Union of Craftsmen, 61 8. 


Hvidence warranted conclusion of Na- 
tional Labor Relations Board = that 
welder was discharged for his activities 
on behalf of outside union rather than 
for lack of work. National Labor Re- 
lations Act, §§ 7, 8(1, 3), 10, 29 U.S. 
C.A. §§ 157, 158(1, 3), 160.—National 
Labor Relations Board v. Link-Belt Co., 
61 S.Ct. 358, reversing Link-Belt Co. v. 
National Labor Relations Board, 110 
¥.2d 506, certiorari granted National 
Labor Relations Board v. Link-Belt Co., 
61 8.Ct. 31; National Labor Relations 
Board v. Independent Union of Crafts- 


Craftsmen, 61 S.Ct. 32. : 

U.S. The removal of obstructions to 
collective bargaining through self-or- 
ganization was the driving force behind 
the enactment of the National Labor 


Relations Act, and the prohibition 
against discrimination in regard to hire 
must be applied as a means towards the 
accomplishment of the main object of 
the act, and the word “hire” cannot be 
read as meaning the wages paid to an 
employee. National Labor Relations 
Act, § 8(3), 29 U.S.C.A. § 158(3).— 
Phelps Dodge Corporation v. National 
Labor Relations Board, 61 S.Ct. 845, 
813 U8. 177,585 D.Hdi——,' 133) ALR: 
1217, modifying 113 F.2d 202, certio- 
rari granted 61 S.Ct. 447; 312 U.S. 669, 
85 L.Ed. — and National Labor Rela- 
tions Board v. Phelps Dodge Corpora- 
ion 61 S.Ct. 450, 312 U.S. 669, 85 L. 


The provision of the National Labor 
Relations Act making it an unfair labor 
practice for an employer by discrimina- 
tion in regard to hire or tenure of em- 
ployment or any term or condition of 
employment to encourage or discourage 
membership in any labor organization 
does not impose an obligation on an 
employer to favor union members in 
hiring employees and does not touch 
the normal exercise of the right of the 
employer to select its employees or to 
discharge them, but it is directed solely 
against the abuse of that right by in- 
terfering with the countervailing right 
of self-organization. National Labor 
Relations Act, § 8(3), 29 U.S.C.A. § 158 
(3).—Phelps Dodge Corporation v. Na- 
tional Labor Relations Board, 61 S.Ct. 
845, 313 U.S. 177, 85 L.Wd. —, 133 A. 
L.R. 1217, modifying 113 F.2d 202, 
certiorari granted 61 S.Ct. 447, 312 U. 
S. 669, 85 L.Ed. —— and National La- 
bor Relations Board v. Phelps Dodge 
Corporaton, 61 S.Ct 450, 312 U.S. 669, 
85 L.Ed. —. 

Under the provision of the National 
Labor Relations Act making it an un- 
fair labor practice for an employer by 
discrimination in regard to hire or ten- 
ure of employment or any term or 
condition of employment to encourage 
or discourage membership in any labor 
organization, there is no greater limi- 
tation in denying the employer the pow- 
er to discriminate in hiring than in dis- 
charging. National Labor- Relations 
Act, § 8(3), 29 U.Si\C.A. § 158(3).— 
Phelps Dodge Corporation v. National 
Labor Relations Board, 61 S.Ct. 8465, 
813 U.S. 177, 85 L.Ed. —, 133 A.L.R. 
1217, modifying 113 F.2d 202, certio- 
rari granted 61 S.Ct. 447, 312 U.S: 669, 
85 L.Ed. —— and National Labor Re- 
lations Board v. Phelps Dodge Corpo- 
bet 61 S.Ct. 450, 312 U.S. 669, 85 


Under the provisions of the National 
Labor Relations Act directing the Na- 
tional Labor Relations Board to take 
such affirmative action, including rein- 
statement of employees with or with- 
out back pay, as will effectuate the 
policies of the act, the Board has pow- 
er to order an employer who has re- 
fused to hire certain persons solely 
because of their affiliation with a union 
to offer them the opportunity for em- 
ployment which should not have been 
denied them. National Labor Relations 
Act, §§ 8(3), 10(c), 29 U.S.C.A. §§ 158 
(3), 160(c).—Phelps Dodge Corporation 
v. National Labor Relations Board, 61 
8.Ct. 845, 313 U.S. 177, 85 L.Bd. 
133 A.L.R. 1217, modifying 113 F.2d 
202, certiorari granted 61 S.Ct. 447, 312 
U.S: 669, 85 L.Ed. —— and National La- 
bor Relations Board v. Phelps Dodge 
Corporation, 61 8.Ct. 450, 312 U.S. 669, 
85 L.Hd. — 


An employer’s refusal to hire persons 
who had ceased to be in employer’s | 


employ before strike solely because of 
their affiliation with a union was an 


“unfair labor practice’ within the Na- . 


tional Labor Relations Act. National 
Labor Relations Act, § 8(3), 29 U.S.C.A. 
§ 168(3).—Phelps Dodge Corporation v. 


odifying 113 
certiorari granted 61 S,Ct. 4 
? | U.S. 669, 85 L.Ed. 
tional Labor Relations Board y. Phelps 

Dodge Corporation, 61 S.Ct. 450, 312 
U.S, 669, 85 L.Ed. —. 

Under the provision of the National 
Labor Relations Act directing the Na- 
tional Labor Relations Board to take 
such affirmative action, including rein- 
statement of employees with or without 
back pay, as will effectuate the policies 
of the act, where record warranted 
Board’s finding that strikers were de- 
nied re-employment because of their 
union activities, the Board had power 
to order employer to offer strikers the 
opportunity for employment. which 
should not have been denied them. 
National Labor Relations Act, §§ 8(8), 
10(c), 29 U.S.C.A. §§ 158(3),. 160(c).— 
Phelps Dodge Corporation y. National 
Labor Relations Board, 61 S.ct. 845, 
313 U.S. 177, 85 L.Ed, —, 133 A.L.R. 
1217, modifying 113 F.2d 202, certio- 
rari granted 61 S.Ct. 447, 312 U.S. 669, 
85 L.Ed. —— and National Labor Re- 
lations Board vy. Phelps Dodge Corpo- 
nalions 61 S.Ct, 450, 312 U.S. 669, 85 


The National Labor Relations Board 
has the power under the National Labor 
Relations Act to order reinstatement of 
employees discriminated against by an 
employer, even though the discharged 
employees have obtained other equiva- 
lent employment. National Labor Re- 
lations Act, 8 2(3), 10(c), 29 U.S.C.A, 
§§ 152(3), 160(c).—Phelps Dodge Cor- 
poration v. National Labor Relations 
Board,. 61' S.Ct.) 845, 313 U:S..177,,-85 
L.Ed. —, 133 A.L.R. 1217, modifying 
113 F.2d 202, certiorari granted 61 S. 
Ct. 447, 312 U.S. 669, 85 L.Ed. — and 
National Labor Relations Board v. 
Phelps Dodge Corporation, 61 S.Ct. 
450, 312 U.S. 669, 85 L.Ed. —. 


Where the National Labor Relations 
E Board stated that if any employees dis- 
criminated against by employer had ob- 
tained substantially equivalent employ- 
ment they should be offered employ- 
ment by employer for reasons set forth 
in another decision, the case was or- 
dered remanded to the Board for a de- 
termination of the question whether re- 
instatement of those employees would 
further the policies of the National La- 
bor Relations Act. National Labor Re- 
lations Act, §§ 2(3), 10(c, e, f), 29 U.S. 
C.A. §§ 152(3), 160(c, e, f).—Phelps 
Dodge Corporation v. National Labor 
Relations Board, 61 S.Ct. 845, 313 U.S. 
Pi OO. As. ca. 133) AC Iu Rots 
modifying 113 F.2d 202, certiorari 
granted 61 S.Ct. 447, 312 U.S. 669, 85 
L.Ed. and National Labor Rela- 
tions Board vy. Phelps Dodge Corpora- 
tion, 61 S.Ct. 450, 312 U.S. 669, 85 
L.Ed. —. 

‘Where the National Labor Relations 
Board made a finding, not challenged 
in the court, that striking employees 
and two men who had ceased to be in 
employer’s employ before strike but 
sought employment thereafter were re- 
fused employment because of their af- 
filiations with a union, the Board prop- 
erly ordered those workers to be made 

whole for their loss of pay by ordering 
payment to them of a sum equal to 
what they normally would have earned 
from the date of the discrimination to 
the time of employment, less their earn- 
ings during that period. National La- 
bor Relations Act, § 8(3), 29 U.S.C.A. § 
158(3).—Phelps Dodge Corporation vy. 
National Labor Relations Board, 61 S. 
Ct 845, 313 U.S. 177,85 L.Ed: —, 
133 A.L.R. 1217, modifying 113 F.2d 
202, certiorari granted 61 S.Ct. 447, 
312 U.S. 669, 85 L.Ed, —— and National 
Labor Relations Board y. Phelps Dodge 
Serato) 61 S.Ct. 450, 312 U.S. 669, 


U.S. Where the decisive question was 
whether the reinstatement of two em- 
ployees by an employer as directed by 
the National Labor Relations Board 
would effectuate the policies of the Na- 
tional Labor Relations Act, the case 
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| 29 U.S.C.A. § 152(3).—Continen 
— and Na- 


“SERVANT 


2(3) 
L al Oil 
Co, v. National Labor Relations Board, 
61 S.Ct. 861, 313 U.S, 212, 85 L.Hd. 
—, remanding case 113 F.2d 478, cer- 
tiorari granted 61 S.Ct. 72, 311 U.S. 
637, 85 L.Ed. —. ' 

C.C.A.1.. The purpose of National 
Labor Relations Act is to promote the 
free flow of interstate commerce by 
removing certain recognized sources of 
industrial strife and unrest, by en- 
couraging practice and procedure of 
collective bargaining and by protecting 
the exercise, by workers of full freedom 
of association, self-organization, and 
designation of representatives of their 
own choosing, for purpose of negoti- 
ating terms and conditions of their em- 
ployment or other mutual aid or pro- 
tection. National Labor Relations Act 
§1 et seq., 29 U.S.C.A. § 151 et seq:.— 
National Labor Relations Board vy. 
Waumbec Mills, 114 F.2d 226. 

The refusal of mill to employ ap- 
plicants because they had been active 
union officials constituted an ‘unfair 
labor. practice” within provision of Na- 
tional Labor Relations Act defining 
unfair labor practice of employer as 
a discrimination in regard to hire or 
tenure of employment or any term or 
condition of employment to encourage 
or discourage membership in any la- 
bor organization. National Labor Re- 
lations Act §§ 7, 8(1, 3), 29 U.S.C.A. §§ 
157, 158(1, 8).—National Labor Rela- 
tions Board v. Waumbec Mills, 114 F. 
2d 226. 

The statutory test in determining 
whether action of employer in dis- 
charging union employee or in reject- 
ing a union applicant is an ‘unfair la- 
bor practice’ within National Labor 
Relations Act, is whether applicant was 
rejected or employee discharged on ac- 
count of union membership or activity, 
or on account of some _ permissible 
eriterion, National Labor Relations 
Act §§ 7, 8(1, 3), 29 U.S.C.A. §§ 157, 158 
(1, 3).—National Labor Relations Board 
v. Waumbec Mills, 114 F.2d 226. 

Under provision of National Labor 
Relations Act authorizing National La- 
bor Relations Board to issue an or- 
der requiring person found to be en- 
gaging in unfair labor practice to cease 
from such unfair labor practice, and 
to take such affirmative action, includ- 
ing reinstatement of employees with or 
without back pay, as will effectuate 
policies of act, within broad limits, it 
is for the Board, not for the courts, to 
draw inference from underlying facts 
as to what measures of affirmative re- 
lief are necessary to undo the effects 
of an unfair labor practice and to ef- 
fectuate policies of the act. National 
Labor Relations Act § 10(c), 29 U.S. 
C.A. § 160(c).—National Labor Rela- 
PE ag v. Waumbec Mills, 114 F. 
2 } 


_ Under provision of National Labor 
Relations Act authorizing National La- 
bor Relations Board to issue an order 
requiring person found to be engaging 
in unfair labor practice.to cease from 
such unfair labor practice, and to take 
such affirmative action, including re- 
instatement of employees with or with- 
out back pay, as will effectuate policies 
of act, the phrase “including reinstate- 
ment of employees with or without 
back pay’’ was inserted to illustrate a 
type of relief appropriate to common- 
ly recurring unfair labor practice of 
discriminatory discharge, rather than 
for purpose of limiting remedial pow- 
ers of the Board, and the only restric- 
tion upon Board’s power to prescribe 
affirmative relief is the general one that 
the order must effectuate the policies of 
the act. National Labor Relations Act 
§ 10(c), 29 U.S.C.A, § 160(c).—National 
Labor Relations Board v. Waumbeec 
Mills, 114 F.2d 226. 

Under provision of National Labor 
Relations Act authorizing National La- 
bor Relations Board to issue an order 
requiring person found to be engaging 
in unfair labor practice to cease from 
such unfair labor practice, and to take 
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such affirmative action, including rein- 


-aet, Board, having found that refusal of — 
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statement of employees with or without ~ 
back pay, as will effectuate policies of 


mill to employ two applicants because 
thev had been active union officials con- — 
stituted an unfair labor practice, was 
authorized to require mill to offer em- 
Ue pea with back pay, to applicants. 
ational Labor Relations Act §§ 1 et 
seq., 10(c), 29 U.S.C.A. §§ 151 et seq., 
160(¢c).—National Labor Relations 
Board v. Waumbec Mills, 114 F.2d 226. 
The National Labor Relations Act, in 
authorizing National Labor Relations 
Board to compel employer to hire ap- 
plicant where Board finds that appli- 
cant would have been employed had ~ 
employer not applied a forbidden crite- 
rion, is not unconstitutional as a de- 
privation of liberty guaranteed by the 
Fifth Amendment. National Labor — 
Relations Act § 1 et seq., 29 U.S.C.A. — 
§ 151 et seq.; U.S.C.A.Const. Amend. 
5.—National Labor Relations Board v. — 
Waumbec Mills, 114 F.2d 226. 1 ) 
The National Labor Relations Board, 
in ordering payment of back pay to ap- | 
plicants refused employment because 
of union activity, was not authorized 
to order employer to deduct from 
amount otherwise due applicants mon-  ~ 
eys received. by each of them for work _ 
performed upon federal, state, county 
or municipal or other work-relief proj- — 
ects, and to pay over the amount so de- Ft 
ducted to the appropriate fiscal agen- — 
cy of the federal, state, county, munici- — 
pal or other government or govern- 
ments which supplied the funds for — 
such work-relief projects. National 
Labor Relations Act § 10(c), 29 U.S.C. 
A. § 160(c).—National Labor Relations _ 
Board v. Waumbec Mills, 114 F.2d 226. 
C.C.A.1. An employer discharging 
employee most active in promoting un- 
ion, and paying off all employees three — 
days before regular pay day and in- =~ 
forming employees that employer was 
going out of business, and reopening EG 
plant on following day and hiring 
many of former employees but omit- 
ting 10 union members, and refusing 
to reinstate such employees, and sug- 
gesting formation of company union, 
was guilty of “unfair labor practices” — 
within the National Labor Relations 
Act, and National Labor Relations — 
Board properly ordered employer to 
cease and desist from such practices 
and to reinstate discharged employees 
with back pay. National Labor Rela- 
tions Act §§ 2(6, 7), 8(1-8, 5), 10 ce 
29 U.S.C.A. §§ 152(6, 7), 158(1-3, 5), 
160 (c).—National Labor Relations 
Board v. Crystal Spring Finishing Co. 
116 F.2d 669. ’ Raa 
The National Labor Relations Board, — 
ordering payment of back pay to em-— 
ployees discharged for union activi- 
ties, could not require deduction of 
sums received by employees for work 
performed on federal, state, county, 
municipal, or other work-relief proj- 
ects, and payment of sums so deduct- — 
ed to appropriate fiscal agency of fed- 
eral, state, county, municipal, or oth- 
er governments supplying funds for _ 
such work-relief projects. National — 
Labor Relations Act § 10(c), 29 U.S. 
C.A. § 160(c).—National Labor Rela- 
tions Board v. Crystal Spring Finish- 
ing Co., 116 F.2d 669. ‘ 
C.C.A.1. Evidence sustained finding 
of National Labor Relations Board that 
four employees were denied reinstate- 
ment by employer because of their 
union activities and justified order di- 
recting reinstatement of the employees 
and the granting to them of back pay 
from date of refusal to reinstate. Na- 
tional Labor Relations Act § 8(3), 29 
U.S.C.A. § 158(3).—National Labor Re- 
lations Board v. Reed & Prince Mfg. 
Co., 118 F.2d 874, certiorari denied 
Reed & Prince Mfg. Co. v. National 
Labor Relations Board, 61 S.Ct. 1119, 
313 U.S. 595, 85 L.Ed. —. : 
Where National Labor Relations 3 
Board ordered reinstatement of employ- ] 


ees with back pay from date of em- 
ployer’s refusal to reinstate, provision 
for reduction from amount otherwise 
due employees moneys received by them 


856 
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for work performed on work-relief proj- 
ects and payment over of the amount 
so deducted to the fiscal agency which. 
supplied the funds for the work-relief 

rojects was improper. National Labor 
elitions Act § 8(3), 29 U.S.C.A. § 158 
(3).—National Labor Relations Board v. 
Reed & Prince Mfg. Co., 118 F.2d 874. 
certiorari denied Reed & Prince Mfg. 
Co. v. National Labor Relations Board, 
61 S.Ct. 1119, 313 U.S. 595, 85 L.Ed. 


Where employer had violated the Na- 
tional Labor Relations Act by refusing 
to bargain with representative of ma- 
jority of employees, by discriminatory 
discharge of four employees, and by 
signing up employees under individual 
contracts which imposed restraint upon 
them in the exercise of their right to 
bargain collectively in the future, gen- 


_ eral cease and desist order commanding 


employer to cease and desist from in 


any manner interfering with, restrain- 


ing, or coercing its employees in the ex- 
ercise of their rights of self-organiza- 


tion was justified. National Labor Re- 
lations Act §§ 7, 8(1,3,5), 29 U.S.C.A. 
 §§ 157, 158(1, 3, 5).—National Labor Re- 


lations Board v. Reed & Prince Mfg. 
Co., 118 F.2d 874, certiorari denied 
Reed & Prince Mfg. Co. v. National 
Labor Relations Board, 61 S.Ct. 1119, 
313 U.S. 595, 85 L.Ed. —. 

Where employer, found guilty of vio- 


- jating the National Labor Relations 


Act, was ordered to immediately post 


notices in conspicuous places through- 


out its plant stating that the employer 
‘would cease and desist in manner set 
forth in other provisions of the order 
and would take the affirmative action 


- required by the order, the order was 


modified by striking the words “will 
cease and desist” and substituting for 
them the words ‘will not engage in the 


conduct from which it is ordered_to 


cease and desist”. National Labor Re- 
lations Act § 10(c, e), 29 U.S.C.A. § 160 


(¢, e).—National Labor Relations Board 
vy Reed & Prince Mfg. Co., 11 q 
874, certiorari denied Reed & Prince 
Mfg. Co. v. National Labor Relations 


8 F.2d 


Board, 61 S.Ct. 1119, 313 U.S. 595, 
85 L.Ed. 


C.C.A.2 Though union was apparent- 
ly too weak to win strike or even to 


disrupt seriously the working of em- 


ployer’s mine, prior to the _ effective 
date of the National Labor Relations 


Act, there was nevertheless a “current 
- labor dispute”, 


so as to entitle em- 
ployees to strike without being deem- 
ed to have renounced their employ- 
ment. National Labor Relations Act, 
29 U.S.C.A. § 151 et seq.—Phelps Dodge 


Corporation v. National Labor Rela- 


tions Board. 113 F.2d 202. 


-- Whether a current labor dispute ex- 
isted, 


so as to entitle employees to 
strike without being deemed to have 
renounced their employment, was a 
fact question for the National Labor 
Relations Board, which the Circuit 
Court of Appeals could review only to 
the extent of determining whether there 
was substantial evidence to support it. 


National Labor Relations Act, 29 U.S.C. 


A. § 151 et seq.—Phelps Dodge Corpo- 
ration v. National Labor Relations 
Board, 113 F.2d 202. 

The fact that normal production in 


“mine had been attained by the em- 


ployment of miners to take the place of 
strikers at the time of the _ effective 
date of the National Labor Relations 
Act was not decisive of question wheth- 
er there was a current labor dispute 
at the time of the effective date of the 
act, so as to entitle employees to strike 
without being deemed to have renounc- 
ed their employment. National Labor 
Relations Act, 29 U.S.C.A. § 151 et seq. 
—Phelps Dodge Corporation v. National 
Labor Relations Board, 113 F.2d 202. 

The definition of the word ‘“em- 
ployee” in the National Labor Relations 
Act should not be narrowed to make 
abortive the remedial purposes of the 
act. National Labor Relations Act § 
2(3), 29 US.C.A, § 152(3).—Phelps 
Dodge Corporation v. National Labor 
Relations Board, 113 F.2d 202. 

A sufficiently supported finding of the 
National Labor Relations Board that 
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there was a current labor dispute at the 


time of the effective date of the Na- 


tional Labor Relations Act was suffi- 
cient to make strikers “employees”, 


within the meaning of the act, when. 


they were refused reinstatement. Na- 
tional Labor Relations Act, § 2(8), 29 
U.S.C.A. § 152 (3).—Phelps Dodge Cor- 
poration v. National Labor Relations 
Board, 113 F.2d 202. p 

Where certain strikers obtained oth- 
er employment under similar conditions 
at similar rates of pay and, in some 
instances, at higher wages, the National 
Labor Relations Board’s decision that 
they did not obtain substantially equiv- 
alent employment could not stand, and 
strikers ceased to be ‘‘employees” with- 
in the meaning of the act, subject to 
reinstatement, unless loss of seniority 
rights was a substantial loss. National 
Labor Relations Act § 2 (3), 29 U.S.C. 
A. § 152 (3).—Phelps Dodge Corpora- 
tion v. National Labor Relations Board, 
113 F.2d 202. 


The National Labor Relations Act au- 
thorizes the National Labor Relations 
Board to relieve an employee from loss 
of pay during the time an unfair labor 
practice has been the cause of the 


loss and during which it is a sufficient | 


reason for his then reinstatement, 
whether he may be reinstated as of the 
time of the order or not. National La- 
bor Relations Act, 29 U.S.C.A, § 151 et 
seq.—Phelps Dodge Corporation vy. Na- 
one Labor Relations Board, 113 F.2d 


An order of the National Labor Rela- 
tions Board for reinstatement of strik- 
ers with back pay would be upheld as 
to those strikers who did not obtain 
substantially equivalent pay, except in 
respect to the amount of back pay 
awarded to those who elsewhere obtain- 
ed employment, not substantially 
equivalent, and then voluntarily re- 
linquished that, since there is no reason 
to suppose that Congress intended to 
have those who had unlawfully been 
deprived of their jobs be maintained in 
idleness beyond the period when they 
had an opportunity to do work which 
they were fitted to perform. National 
Labor Relations Act, 29 U.S.C.A. § 151 
et seq.—Phelps Dodge Corporation vy. 
ean Labor Relations Board, 113 


Those who were unlawfully deprived 
of their jobs in a labor dispute were 
bound to use reasonable efforts to find 
work and to keep employed. and it is 
only to the extent that their earnings 
were diminished after they made such 
efforts that they were entitled to be 
made whole under the National Labor 
Relations Act. National Labor Rela- 
tions Act, 29 U.S.C.A. § 151 et seq.— 
Phelps Dodge Corporation y. National 
Labor Relations Board, 113 F.2d 202. 

The amount allowed under the Na- 
tional Labor Relations Act to an em- 
ployee who has been unlawfully de- 
prived of his job should be the differ- 
ence between his actual earnings plus 
what he failed without excuse to earn 
and the amount he would have earned 
but for the unfair labor practices of 
the employer. National Labor Rela- 
tions Act, 29 U.S.C.A. § 151 et seq.— 
Phelps Dodge Corporation y. National 
Labor Relations Board, 113 F.2d 202, 

One who had not worked for em- 
ployer for several years before strike, 
but who was employed to begin work 
on the day that the strike began, and 
who failed to report for work on that 
day and joined picket line on the fol- 
lowing day, was an “employee” within 
the meaning of the National Labor Re- 
lations Act. National Labor Relations 
Act § 2 (8), 29: US.C.A. § 152(3).— 
Phelps. Dodge Corporation v. National 
Labor Relations Board, 113 F.2d 202. 

One who left employer’s employment 
before unfair labor practice of employ- 
er and before the National Labor Re- 
lations Act become effective was not an 
“employee” within the meaning of the 
Act, notwithstanding that he was. re- 
fused re-employment because of his 
union affiliations. National Labor Re- 
lations Act § 2 (3), 29 U.S.C.A. § 152 
(3).—Phelps Dodge Corporation y. Na- 
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An employee who was discha 
fore the effective date of the a 
Labor ‘Relations Act and before unfair 
labor practices by employer was not an 
“employee” within the meaning of the 


‘National Labor Relations Act, because 


he was refused re-employment because 
of his union membership after the act 
became effective. National Labor Rela- 
tions Act § 2 (3), 29 U.S.C.A. § 152 (3). 
—Phelps Dodge Corporation v. National 
Labor Relations Board, 113 F.2d 202. 

The National Labor Relations Board 
went beyond its power when it ordered 
employer to deduct from the amount 
otherwise due each employee awarded 
back pay whatever had been received 
during the period by each employee for 
work performed on federal, state, coun- 
ty, municipal, or other work relief 
projects, and pay over the amount, so 
deducted, to the appropriate fiscal 
agency of the federal, state, county, 
municipal, or other government or gov- 
ernments which applied for the work 
relief projects. National Labor Rela- 
tions Act, 29 U.S.C.A. § 151 et seq.— 
Phelps Dodge Corporation v. National 
Labor Relations Board, 113 F.2d 202. 

C.C.A.2. Under the National Labor 
Relations Act, where the composition 
and constitution of a union are the re- 
sult of the spontaneous uninfluenced 
will of the employees, an employer 
may deal with the union as an exclu- 
sive bargaining agent, but the employ- 
er may not seek to influence employees 
to join or not to join a given union, 
and may have no hand in its internal 
structure or management. National 
Labor Relations Act, 29 U,S.C.A. § 151 
et seq.t-Western Union Telegraph Co. 
vy. National Labor Relations Board, 
113 F.2d 992. 


C.C.A.2. Evidence sustained finding 
of National Labor Relations Board that 
employees were discharged because of 
union activities and not for reasons 
given by employer, so as to require 
enforcement of board’s order requiring 
employer to cease and desist from dis- 
couraging membership in union by dis- 
criminating in regard to hire or ten- 
ure of employment, or any term or con- 
dition of employment, National Labor 
Relations Act, 29 U.S.C.A, § 151 et seq. 
—National Labor Relations Board vy. 
Yale & Towne Mfg. Co., 114 F.2d 376. 

Complaint of National Labor Rela- 
tions Board which charged employer 
with interference with employees in ex- 
ercise of rights granted by the Nation- 
al Labor Relations Act, “by other 
acts’’ in addition to those particu- 
lIarized, supported findings of interfer- 
ence other than those relating to acts 
which were particularized, where there 
was no surprise or lack of opportunity 
for employer to make its defense, and 
no request for bill of particular or ad- 
journment was made, and employer in- 
troduced evidence to meet that intro- 
duced by the board with respect to 
violations not specifically alleged. Na- 
tional Labor, Relations Act § 8(1), 29 
U.S.C.A. § 158(1).—National Labor Re- 
lations Board’ v. Yale & Towne Mfg. 
Co., 114 F.2d 376. 

In order to sustain order of National 
Labor Relations Board requiring em- 
ployer to cease and_ desist from inter- 
fering with, restraining, or coercing 
employees in exercise of right of self- 
organization, collective bargaining, ete. 
it was necessary only to sustain one of 
the findings of the board on which the 
order was based, and it was not neces- 
sary to sustain all of the findings, 
National Labor Relations Act § 8(1), 
29 U.S.C.A. § 158(1).—National Labor 
Relations Board vy. Yale & Towne Mfg. 
Co., 114 F.2d 376. 

Finding of National Labor Relations 
Board of interference by employer by 
allowing certain union freedom in its 
organization activities while restricting 
activities of another union, which was 
supported by evidence, was sufficient 
to sustain order requiring employer to 
cease and desist from interfering with 
its employees in exercise of right of 
self-organization and collective  bar- 
gaining or other mutual aid or protec- 


rged “be- 
ational ~ 


Jations Act, § 8(1), 29 U.S.C.A, § 158 


—e 
ose of | re bar 
Ti mutual aid or protec- 

as guaranteed by the National La- 
or Relations Act. National Labor Re- 


(1).—National Labor Relations Board 
Yale & Towne Mfg. Co., 114 F.2d 
If employer gave re-employment to 
employees who had been discharged 
because of union activities and the re- 


‘employment was equal in wages and 


character of work to positions for- 
merly held by the employees, the em- 
ployer fully performed its duty of re- 
instatement, and its duty to make good 
back wages would end upon date of 
the re-employment, National Labor 
Relations Act § 8(1), 29 U.S.C.A, § 158 
(1).—National Labor Relations Board 
mnale & Towne Mfg. Co., 114 F.2d 
C.C.A.2. Hyvidence authorized order 
of National Labor Relations Board di- 
recting reinstatement of two employees 
who had been laid off on ground of 
discrimination.—Marlin-Rockwell Cor- 
ein v. National Labor Relations 
oard, 116 F.2d 586. 


C.C.A.2. Findings by National La- 
bor Relations Board that employer had 
refused to recognize union or to bar- 
gain with it collectively and that em- 
ployer had interfered with and re- 
strained and coerced employees were 
supported by substantial evidence. Na- 
tional Labor Relations Act, §§ 7, 8(1, 
5), 29 U.S.C.A. §§ 157, 158(1, 5).—Na- 


tional Labor Relations Board v. Acme 


Air Appliance Co., 117 F.2d 417. 
Refusal of employer to recognize 
union of employees or to bargain with 
union collectively and interference with, 
restraint and coercion of employees 
constitute “unfair labor practices’ 
within statute and violations of rights 
of self-organization and collective bar- 
gaining guaranteed by statute to em- 
ployees. National Labor Relations Act 
§§ 7, 8(1, 5), 29 U.S.C.A. §§ 157, 158(1, 
5).—National Labor Relations Board v. 
Acme Air Appliance Co., 117 F.2d 417. 
Finding that employer engaged in 
“anfair labor practices” within statute 
in discriminating in regard to the hire 
and tenure of employment of certain 
employees was sustained by the evi- 
dence and order that employees be rein- 
stated with back pay should be en- 
forced. National Labor Relations 
Board, § 8(3), 29 U.S.C.A. § 158(3).— 
National Labor Relations Board v. Ac- 
me Air Appliance Co., 117 F.2d 417. 


C.C.A.2. Hvidence supported findings 
of the National Labor Relations Board 
that employer had interfered with at- 
tempts of employees to have a plant- 
wide union in place of craft unions, and 
required the court to enforce disestab- 
lishment of the craft unions as ordered 
by. the board in exercise of its discre- 
tion. National Labor Relations Act, § 
8 (1-3), 29 U.S.C.A. § 158(1-3).—Corning 
Glass Works v. National Labor Rela- 
tions Board, 118 F.2d 625, 

Where evidence sustained finding of 
National Labor Relations Board that 
employer had improperly interfered 
with attempts of employees to have a 
plant-wide union in place of craft 
unions, employees who were discharged 
in conformity with ah agreement be- 
tween employer and craft union that 
members of such union be given pref- 
erence over new members whenever lay- 
offs occurred, were properly ordered 
reinstated with back pay. National La- 
bor Relations Act, §§ 7, 8(1-3), 29 U. 
8.C.A. §§ 157, 158(1-3).—Corning Glass 
Works v. National Labor Relations 
Board, 118 F.2d 625. 

Portion of National Labor Relations 
Board’s order requiring reinstatement 
of discharged employees with back pay 
would not be construed as requiring 
back pay to men who would have been 
discharged under any seniority system 
which may have been in use when lay- 
off occurred but would be construed 
only as requiring that men discharged 
be made good for losses caused by dis- 
crimination. National Labor Relations 
Act, §§ 7, 8(1-8), 29 U.S.C.A. §§ 157, 
158(1-3).—Corning Glass Works v. Na- 


Board’s order requiring reimbursement 


of union dues deducted from wages of 


employee who had belonged to craft 
unions which were thereby dis-estab- 
lished on ground that employer had in- 
terfered with the employees’ right to 
self-organization would not be enforced. 
National Labor Relations Act, §§.7, 8 
(1-3), 29 U.S.C.A. §§ 157, 158(1-3).— 
Corning Glass Works vy. National Labor 
Relations Board, 118 F.2d 625. 

Order of the National Labor Relations 
Board was subject to modification in 
so far as it provided for reimbursement 
of public relief agencies for wages 
which they may have paid to wrongful- 
ly discharged employees who were or- 
dered reinstated. National Labor Rela- 
tions Act, §§ 7, 8(1-3), 29 U.S.C.A. §§ 
157, 158(1-3).—Corning Glass Works v. 
National Labor Relations Board, 118 
F.2d 625. 

C.C.A.2. Record supported finding of 
National Labor Relations Board that 


“employer violated the National Labor 


Relations Act by coercion and interfer- 
ence with union activities of its em- 
ployees. National Labor Relations Act 
§ 8(1), 29 U.S.C.A. § 158(1).—National 
Labor Relations Board y. Air Asso- 
ciates, 121 F.2d 586. 

Bvidence sustained finding of Nation- 
al Labor Relations Board that certain 
employees were discharged in violation 
of the National Labor Relations Act 


because of their union activities. Na- 
tional Labor Relations fet § 8(3), 29 
U.S.C.A. § 158(3).—National Labor Re- 


lations Board y. Air Associates, 121 F. 
2d 586. y 

Hyidence warranted finding that cer- 
tain discharges were made for purpose 
of discouraging membership in union, 
but did not sustain order of reinstate- 
ment, in absence of explanation which 
would permit either a finding that the 
discharges had effect of discouraging 
such membership or findings from 
which such an effect might reasonably 
be inferred. National Labor Relations 
Act § 8(3), 29 U.S.C.A. § 158(3).—Na- 
tional Labor Relations Board v. Air 
Associates, 121 F.2d 586, 

Where employer had been properly 
found guilty of violating the National 
Labor Relations Act by coercion and 
interference with union activities of its 
employees and by discharging em- 
ployees because of their union activi- 
ties, blanket provision in order of the 
National Labor Relations Board re- 
straining employer from interfering 
with or coercing its employees ‘in 
any other manner” in the exercise of 
their rights, was proper. National La- 
bor Relations Act §§ 7, 8(1,3), 29 U. 
S.C.A. §§ 157, 158(1,3).—National La- 
bor Relations Board y. Air Associates, 
121 F.2d 586. 

Changed circumstances did not make 
it unjust to enforce reinstatement order 
of the National Labor Relations Board, 
though ,. employer’s business had 
changed in character and grown in size, 
and reinstatement would allegedly hin- 
der national defense, in absence of evi- 
dence that there was no available work 
of kind formerly done by the men 
whose reinstatement was ordered, or 
ample proof of inequity. National La- 
bor Relations Act § 10(e), 29_U.S.C.A. 
§ 160(e).—National Labor Relations 
Board v. Air Associates, 121 F.2d 586. 

C.C.A.2. Evidence sustained finding 
of the National Labor Relations Board 
that employer violated the National 
Labor Relations Act by interfering, re- 
straining, and coercing employees in ex- 
ercising rights of self-organization by 
segregating active union men from oth- 
er employees in order to hinder self-or- 
ganization, and by action of the em- 
ployer’s officials in questioning em- 
ployees concerning their union member- 
ship and activities. National Labor 
Relations Act § 8(1), 29 U.S.C.A. § 158 
(1).—F. W.. Woolworth Co. v. Nation- 
al Labor Relations Board, 121 F.2d 
658. 

Fact that manager of employer’s 
warehouse issued instructions to assist- 
ant manager, which he relayed to fore- 
man, not to interfere with employees 


union activities, did not save the em- 
ployer from responsibility for any oth- 
er acts by the supervisory employees 
in violation of the National Labor Re- _— 
lations Act. National Labor Relations ~ 
Act § 8(1), 29 U.S.C.A. § 158(1).—F. 
W. Woolworth Co. v. National Labor | 
Relations Board, 121 F.2d 658. PrN 
Where there was evidence before Na- — 
tional Labor Relations Board that em- 
ployer knew the identity of many of its 
pai plovees who were union members, 
and data concerning dismissal of em- 
ployees because of unfavorable business 
conditions showed that the discharges 
resulted in reduction of percentage of 
union membership in mogt depart- — 
ments, finding of board that employer 
was guilty of anti-union discrimination 
in making the discharges was justified 
National Labor Relations Act § 8 
29 U.S.C.A. § 158(3).—F. W. Woolworth 
Co. v. National Labor Relations Board, 
121 F.2d 658. , it 
Where record disclosed persistent at- 
tempts by employer by various meth-— 
ods to interfere with the employees’ — 
right of self-organization and circum- — 
stances from which the National Labo 
Relations Board could have foun 
threat of continuing and varying effort: 
to attain the same end in the future, 
the provision of the cease and desist or- 
der forbidding discrimination with re- — 
gard to employment was not improper — 
because it contained a provision pro- — 
hibiting employer from discriminatin 
“in any other manner’. National La 
bor Relations Act § 8(1,3) 29 U.S.C.A 
§ 158(1, 3).—F. W. Woolworth Co. — 
National Labor Relations Board, 12: 
F.2d 658. a 
Where the National Labor Relations 
Board found that employer improperly 
discriminated against union employees 
in making layoffs, the action of the 
board in ordering reinstatement of 
union men but permitting an adjust- 
ment to the altered business needs by 
providing that the available jobs if in- 
sufficient to go around should be divid-_ 
ed among the men remaining in the em- 
ploy after layoff, former employees re-— 
instated after layoff, and union men Z 
discharged but never reinstated, was — 
within the discretion of the board and 
was not erroneous. National Labor Re- 
lations Act § 8(3), 29 U.S.C.A. § 158 — 
(3).—F.. W. Woolworth Co. y. National 
Labor Relations Board, 121 F.2d 65 
Where the National Labor Relations 
Board determined that employer dis- 
criminated against union members in 


& 


tions Board, 121 F.2d 658. ; 
Where the National Labor Relations 
Board found that employer in laying 
off employees because of business con- _— 
ditions discriminated against union em- — 
ployees, and that the excess of union 
men actually laid off over union. men 
reasonably to be expected to’ be laid — 
off was 29, the action of the board 
which made back pay order, in order- 
ing the back pay of 29 employees to be 
divided among the union men ordered 
to be reinstated, because it was impos- 
sible to find the actual victims of the bs 
discrimination, was proper. National Fy 
Labor Relations Act § 8(3), 29 U.S.C.A. 
§ 158(3)—F. W. Woolworth Co. v. Na- 
tional Labor Relations Board, 121 F.2d 
658. 

C.C.A.2. Whether act of official of 
company in presenting to an employee 
the company’s views about unions and 
unionism was merely legitimate exer- 
cise of “free speech” guaranteed by 
First Amendment to Federal Constitu- 
tion, or whether it was manifestation 
of a determination which it was not 

safe for employee to thwart, so as to 
constitute an unfair labor practice 
within National Labor Relations <Act, 


ee 


air 


e 


§ 56 
was for National Labor Relations 
Board. National Labor aa aa oun 


§ 8), 29 U.S.C.A. § 158(1); 
onst. Amend. 1.—National Labor Re- 


ee Board v. Federbush Co., 121 F. 
Where employer had been properly 
found guilty of violating the National 


Labor Relations Act by coercion and 
interference with union activities of its 
employees, blanket provision in order 
of the National Labor Relations Board 
restraining employer from interfering 
with or coercing its employees “in any 
other manner” in the exercise of their 
_ rights, was proper. National Labor Re- 
lations Act §§ 7, 8(1), 29 U.S.C.A. §§ 
157, 158(1).—National Labor Relations 
Board v. Federbush Co., 121 F.2d 954. 

€.C.A.2. Finding by National Labor 
Relations Board that purpose of em- 


_ ployer’s membership in National Met- 


al Trades Association was an unlaw- 
ful surveillance of attempts by em- 
Sth to organize was not sustained 
y the evidence. National Labor Rela- 
tions Act § 7, 29 U.S.C.A. § 157.—Na- 
tional Labor Relations Board vy. Arma 
Corporation, 122 F.2d 153. 

Finding by National Labor Relations 
Board that two employees were dis- 
charged for union affiliation and activi- 


: ties was not sustained by the evidence. 


National Labor Relations Act § 7, 29 
~Uz.S.C.A. § 157,—National Labor Rela- 


_ tions Board v. Arma Corporation, 122 


F.2d 153. 
_._ Finding of National Labor Relations 
Board that certain employees were dis- 
charged because of union affiliation and 
_ activities was sustained by the evidence. 
National Labor Relations Act § 7, 29 U. 
‘$.C.A. § 157.—National Labor Relations 
raged y. Arma Corporation, 122 F.2d 


Order of National Labor Relations 
Board that employer cease and desist 
from. discouraging membership in cer- 
tain unions and from encouraging mem- 


Soha ry Rin: ; 
=) . bership in another union or any other 


labor organization by discharging, lay- 


ing off or refusing fo reinstate any of 


y 


eR 


its employees or otherwise discriminat- 


_ ing in regard to their hire or tenure of 


employment or any term or condition 


of their employment was warranted by 
the evidence. National Labor Rela- 


' tions Act § 7, 29 U.S.C.A. § 157.—Na- 


tional Labor Relations Board v. Arma 


_ Corporation, 122 F.2d 153. 


Order of National Labor Relations 


A 
es Board that employer cease and desist 


from dominating or interfering with 
formation or administration of certain 
union or contributing to its support 
or from recognizing the union as repre- 
sentative of employees or from giving 
effect to contract with such union or 
any modification thereof and from 
maintaining surveillance upon activities 
of employees connected with other la- 
bor organizations and from distribut- 
‘ing in its plant or place anti-union lit- 
erature or in any manner interfering 
with or restraining employees in the 
exercise of their right to self-organiza- 
tion was not warranted by the evidence. 
National Labor Relations Act § 7, 29 
U.S.C.A. § 157.—National Labor Rela- 
tions Board vy. Arma Corporation, 122 
F.2d 158. 


Order of National Labor Relations 
Board’ that employer instruct super- 
visory employees not to approach em- 
ployees or discuss labor affiliations or 
attempt to induce them to join or not 
to join any labor organizations and 
to withdraw all recognition from a ‘cer- 
tain union was not warranted by the 
evidence. National Labor Relations 
Act § 7, 29 U.S.C.A. § 157.—National 
Labor Relations Board v. Arma Cor- 
poration, 122 F.2d 153. 

C.C.A.3 Refusal of National Labor 
Relations Board to permit testimony, 
constituting alleged newly discovered 
evidence, to be taken following the con- 
elusion of hearings, was not error 
where the witness was available at time 
of hearings before trial examiner and 
his evidence would have gone solely to 
issue of credibility of discharged em- 
ployee and not to any fact at issue and 
the discharged employee’s credibility 
had been tested.—National Labor Rela- 


\ 


MASTER AND SERVANT — 


ony pare v. J. S. Popper, Inc., 113 F. 
d 602. : 
In proceeding against employer for 
unfair labor practices, evidence was in- 
sufficient to ‘sustain findings that em- 
ployee had been discharged for union 
activity and that employer had been 
guilty of “unfair labor practices”. Na- 
tional Labor Relations Act § 8(3), 29 U. 
S.C.A. § 158(8).—National Labor Rela- 
tions Board v. J. S. Popper, Inc., 113 
F.2d 602. 

C.C.A.3.. Where there was evidence 
that employer, at first indication of 
union activity, inclosed with pay 
checks a statement of open shop policy, 
the National Labor Relations Board 
was justified in finding that employ- 
er engaged in “unfair labor practices’. 
on ground that issuance of the state- 
ment was manifestly designed to .dis- 
courage organizational efforts. Nation- 
al Labor Relations Act § 1 et seq., 29 
U.S.C.A. § 151 et seq.—National Labor 
Relations Board vy. Hlkland Leather 
Co., 114 F.2d 221. 

The finding of the National Labor 
Relations Board that employer engaged 
in ‘unfair labor practices,” Was sus- 
tained by substantial evidence, where 
it was shown that at first indication 
of organization of employees, employer 
enclosed with pay checks a statement 
of open shop policy, and _ thereafter 
discharged employees actively engaged 
in organizing a union, encouraged op- 
position to union in community and 
entered into an agreement with em- 
ployer-dominated organization of em- 
ployees. National Labor Relations Act 
§ 1 et seq., 29 U.S.C.A. § 151 et seq.— 
National Labor Relations Board v. Elk- 
land Leather Co., 114 F.2d 221. 

Where National Labor Relations 
Board found that labor organizers were 
discriminately laid off by employer who 
was found to have engaged in unfair 
labor practices, order directing rein- 
statement and back pay. for such em- 
ployees was proper. National Labor 
Relations Act § 1 et seq., 29 U.S.C.A. 
§ 151 et seq.—National Labor Rela- 
tions Board vy, Elkland Leather Co., 
114 F.2d 221. 

Where minds of parties to an agree- 
ment between striking employees and 
employer did not meet with respect to 
the most important provision relating 
to terms upon which the strikers were 
to be reinstated, the National Labor 
Relations Board did not err in holding 
that the strike, in effect after the so- 
called agreement, was not a new strike 
but a continuation of the one called 
prior to execution of the _ so-called 
agreement. National Labor Relations 
Act § 1 et seq. 29 U.S.C.A. § 151 et 
seq.—National Labor Relations Board 
vy. Elkland Leather Co., 114 F.2d 221. 

Finding of National Labor Relations 
Board that offense of rioting for which 
striking employees were convicted was 
not of sufficient gravity to warrant ex- 
clusion from order of reinstatement by 
employer was not an abuse of discre- 
tion. National Labor Relations Act '% 
1 et seq., 29 U.S.C.A. § 151 et seq.— 
National Labor Relations Board vy. 
Elkland Leather Co., 114 F.2d 221. 

An order of the National Labor ‘Re- 
lations Board ordering employer to 
post notices of reinstatement of em- 
ployees was not improper as requiring 
employer to admit having engaged in 
unfair labor practices. National Labor 
Relations Act § 1 et seq., 29 U.S.C.A. 
§ 151 et seq.—National Labor Rela- 
tions Board v. Elkland Leather Co., 
114 F.2d 221, 

C.C.A.3. Hvidence sustained finding 
of National Labor Relations Board that 
employer through its  foremen by 
threats of lay-off and other actions had 
restrained some of its employees from 
joining union and coerced others into 
withdrawing from it, justifying an or- 
der requiring employer to cease and 
desist from its unfair labor practices, 
and to offer reinstatement to dis- 
charged employees.—Burk Bros, vy. Na- 
on Labor Relations Board, 117 F.2d 

Evidence sustained finding of Nation-- 
al Labor Relations Board that em- 
ployees were laid off because of their 


from such practices. 
‘Relations Act, § 7, 29 U.S.C.A. § 157.— © 


union membership and activities, justi- 


fying an order requiring their rein- 
aT teniont as against contention that 
they were laid off because of lack of 
work.—Burk Bros. vy. ational Labor 
Relations Board, 117 F.2d-686. : 
While fact that employees who were 
discharged were leading figures in 
union activity at employer’s plant in it- 
self is no bar to discharge for legiti- 


mate reasons, it may disclose real mo- ~ 


tive actuating anti-union employer in 
discharging such employees when rea- 
sons given for the action do not ring 
true—Burk Bros. v. National Labor 
Relations Board, 117 F.2d 686. 

An order of ‘National Labor Rela- 
tions Board requiring employer 
cease and desist from its unfair labor 


practices, to offer discharged employees 


reinstatement, and to make them and 


-other reinstated employees. whole for 


loss of pay was proper under findings 
that employer had interfered with and 
coerced its employees in exercise of 
right to join a labor organization and 


‘that employer had discharged the em- 


ployees because of their union member- 
ship and activity.——Burk Bros. v. Na- 
on Labor Relations Board, 117 F.2d 


C.C.A.3. Whether evidence justified 
conclusion that employer was guilty of 
unfair practices in restraining em- 
ployees in’ exercise of rights guaranteed 
by National Labor Relations Act is not 
for the appellate court to determine, it 
being sufficient that there is evidence 
which if believed supports such conclu- 
sion. National Labor Relations Act, § 
7, 29 U.S.C.A., § 157.—Oughton v. Na- 


eae Labor Relations Board, 118 F.2d 


Evidence sustained finding of Nation- 
al Labor Relations Board that employer 
was guilty of unfair practices by inter- 
fering with or coercing employees i 
exercise of rights guaranteed to them, 
justifying an order to cease and desist 
National Labor 


Oughton v. ational Labor Relations 
Board, 118 F.2d 486. 


to . 


- 


‘An employer charged with unfair la- 


bor practices could not disclaim re- 
sponsibility for actions of foremen who 
allegedly were expressly ordered by 
employer not to engage in anti-union 
activities, where such supervisory em- 
ployees had definite indicia of authori- 
ty and power to hire and “layoff, and 
hence their remarks would carry to the 
rank and file employees the impression 
that foremen were speaking for the 
management. National Labor Relations 
Act, § 7, 29 U.S.C.A. § 157.—Oughton v. 
National Labor Relations Board, 118 
F.2d 486. 

C.C.A.3. Upon such questions as 
whether employer interfered with, re- 
strained, and coerced employees, re- 
fused to bargain collectively, and dis- 
criminated against one employee for 
union activities. Circuit Court of Ap- 
peals should not make findings inde- 
pendently of National Labor Relations 
Board. National Labor Relations Act, § 
10(c), 29 U.S.C.A. § 160(c).—National 


Labor Relations Board v. New Hra Die. 


Co., 118 F.2d 500. 

Evidence of speeches by employer’s 
officer containing thinly veiled threats 
that, if employees chose union for bar- 
gaining agent, the plant would close 
down and they would all lose their 
jobs, warranted conclusion by National 
Labor Relations Board that employer 
did not permit empluyees to enjoy the 
freedom of choice contemplated by Na- 
tional Labor Relations Act. National 
Labor Relations Act, §§ 7, 8(1), 29 
U.S.C.A. §§ 157, 158(1).—National La- 
bor Relations Board vy. New Era Die 
Co., 118 F.2d 500. 

Where employer failed tc respond to 
union representative though more than 
a majority of employees had authorized 
union to represent them, and immedi- 
ately caused petition to be circulated 
among employees calling upon them to 
make a signed choice between union 
and open shop, which. was a spurious 
issue, employer thus actively interfered 
with exercise of its employees’ rights. 
National Labor Relations Act, §§ 7, 8 


i ae al 


- was responsible. 


ional Labor Relations Board v. New 
Bra Die Co., 118 F.2d 500. ‘ ; 
‘Evidence that employees left work 


if without interference from foremen or. 
_ supervisors in order to threaten union 


representative warranted conclusion by 
National Labor Relations Board that 
such conduct was at least encouraged 
and approved by employer, and hence 
constituted interference with employees’ 
bargaining rights for which employer 
v National Labor Rela- 
tions Act, §§ 7, 8(1), 29 U.S.C.A. §§ 157, 
158(1).—National Labor Relations 
Spas v. New Era Die Co., 118 F.2d 

A union representative properly re- 
fused to show cards signed by em- 
ployees to employer’s officer, . since 
showing cards would deprive employees 
of their secrecy of choice secured by 
National Labor Relations Act. Nation- 
al Labor Relations Act § 1 et seq., 29 
U.S.C.A. § 151 et seq.—National Labor 
Relations Board v. New Bra Die Co., 
118 F.2d 500. f 

Evidence held to warrant conclusion 
that employer discriminated against 
qualified employee because of union ac- 
tivities, in reducing his pay and dis- 
charging him for inapplicable reasons, 
as ground for requiring reinstatement 
and indemnification of employee. Na- 
tional Labor Relations Act § 8(1, 3), 29 
U.S.C.A. § 158(1, 3).—National Labor 
Relations Board v. New Era Die Co., 
118 F.2d 500. 

The National Labor Relations Board 
had no power to order, in requiring in- 
demnification of wrongfully discharged 
employee, that sums received by em- 
ployee from federal, state, municipal, 
or other work projects be deducted and 
paid to appropriate public fiscal agen- 
cies. National Labor Relations Act § 
8(1, 3), 29 U.S.C.A. § 158(1, 3).—Na- 
tional Labor Relations Board v. New 
Era Die Co., 118 F.2d 500. 


C.C.A.3. Isolated and casual conver- 
sations by superintendents with men 
concerning the advisability of — pro- 
posed. union which had not the slight- 
est effect in preventing or discouraging 
membership in the union did not sup- 
port finding that employer was re- 
sponsible for the statements of super- 
intendents and that it thereby inter- 
fered with, restrained and coerced its 
employees in the exercise of rights of 
self-organization and _ collective bar- 
gaining guaranteed them by the Na- 
tional Labor Relations Act. National 
Labor Relations Act § 7, 29 U.S.C.A, 
§ 157.—Quaker State Oil Refining Cor- 

oration vy. National Labor Relations 

oard, 119 F.2d 681. 

Isolated statements by minor super- 
visory employees made easually in con- 
versation with fellow employees with- 
out the knowledge of their employer 
and not in the course of their duty or 
in the exercise of their delegated au- 
thority over those employees ought 
not to be too quickly imputed to their 
employer as employer’s breach of the 
law, particularly where there was no 
evidence of any policy on part of em- 
ployer to authorize or encourage op- 
position to union activity. ‘National 
Labor Relations Act § 7, 29 U.S.C.A, § 
157.—Quaker State Oil Refining Cor- 
poration vy. National Labor Relations 
Board, 119 F.2d 631. 

Where there was no precedent for 
treatment of an employee’s admitted 
second violation of rule against out- 
side work, the employer was free with- 
out being subject to a charge of 
“discrimination” to impose penalty of 
dismissal if employer believed’ it to be 
proper to do so in order to enforce 
such rule, National Industrial Recov- 
ery Act, 48 Stat. 195; National Labor 
Relations Act § 7, 29 U.S.C.A. § 157.— 
Quaker State Oil Refining Corporation 
v. National Labor Relations Board, 119 
F.2d 631. 

. To hold that an employer may not 
impose the penalty of dismissal for an 
admitted second violation of a rule 
which is an important condition of 
employment, where there is no evi- 
dence that a lesser penalty for an of- 
fense of that character was custom- 


Da 


oh it ON 8 WASTER AND: SERVANT" 
29 U.S.C.A. §§ 157, 158(1)—Na- 


i ry if. ‘ “ 


arily imposed, is to encroach upon the 
employer’s right to discharge his em- 
ployees with the normal exercise of 
which right the National Labor Rela- 
tions Act was not intended to interfere. 
National Industrial Recovery Act, 48 
Stat. 195; National Labor Relations 
Act § 7, 29 U.S.C.A. § 157.—Quaker 
State Oil Refining Corporation v. Na- 
ona Labor Relations Board, 119 F.2d 

Finding of National Labor Relations 
Board that employee was discharged 
because of his union membership and 
activity was without substantial sup- 
port in the evidence. National Labor 
Relations Act § 7, 29 U.S.C.A. § 157.— 
Quaker State Oil Refining Corporation 
eee Labor Relations Board, 119 

C.C.A.3. The National Labor Rela- 
tions Act is aimed at encouraging the 
practice and procedure of collective 
bargaining and at protecting the ex- 
ercise by workers of full freedom of 
association, of self-organization, and of 
negotiating the terms and conditions 
of their employment or other mutual 
aid or protection through their freely 
chosen representatives. National La- 
bor Relations Act §§ 1, 7, 8, 29 U.S.C. 
A. §§ 151, 157, 158.—National Labor 
Relations Board v. Newark Morning 
Ledger Co., 120 F.2d 262. : : : 

Only those unfair labor practices 
which interfere with, restrain, or 
eoerce employees in the exercise of 
rights guaranteed by the National La- 
bor Relations Act may be dealt with 
by the National Labor Relations Board. 
National Labor’ Relations Act §§ 7, 8 
(1-5), 10(a), 29 U.S.C.A. §§ 157, 158 
(1-5), 160(a).—National Labor_ Rela- 
tions Board v. Newark Morning Ledger 
Co., 120 F.2d 262. 

The National Labor Relations Act 
guarantees to employees the continu- 
ous right to maintain labor organiza- 
tions for purpose of collective bargain- 
ing after the signing of a particular 
collective bargaining agreement as 
well as before. National Labor Rela- 
tions Act §§ 1, 7, 8(1-5), 29 U.S.C.A. 
§§ 151, 157, 158(1-5).—National Labor 
Relations Board v. Newark Morning 
Ledger Co., 120 F.2d 262. 

Where labor dispute between employ- 
er and employees terminated .in col- 
lective bargaining agreement between 
employer and labor organization chosen 
by employees, subsequent discharge of 
an employee by the employer because 
of her membership in and activity on 
behalf of the labor organization consti- 
tuted an “unfair labor practice” with 
which the National Labor Relations 
Board was empowered to deal. Na- 
tional Labor Relations Act §§ 7, 8(1- 
5), 10(a), 29 U.S.C.A. §§ 157, 158(1- 
5), 160(a).—National Labor Relations 
Board vy. Newark Morning Ledger Co., 
120 F.2d 262. 


An order of the National Labor Re- 
lations Board requiring employer to 
cease and desist from discouraging em- 
ployees from-membership in labor or- 
ganization with which employer had 
entered into a collective bargaining 
agreement and requiring reinstatement 
of an employee discharged. because of 
her membership in and activity on be- 
half of the organization, was an order 
enforcing a “public right” granted by 
the National Labor Relations Act, and 
existence of any private right in the 
employee in no way affected the public 
right, or the exclusive jurisdiction of 
the National Labor Relations Board to 
enforce it. National Labor Relations 
Act §§ 7, 8(1-5), 10(a), 29 U.S.C.A. §§ 
157, 158(1-5), 160(a).—National Labor 
Relations Board vy. Newark Morning 
Ledger Co., 120 F.2d 262. 


Where the National Labor Relations 
Board found that employer in dis- 
charging employee because of her mem- 
bership in and activity on behalf of 
labor organization with which the em- 
ployer had entered into a collective 
bargaining agreement, had _ discrim- 
jnated in regard to tenure of employ- 
ment and discouraged membership in 
the organization, the Board was war- 
ranted in ordering the employer to 
cease and desist from discouraging 


membership in the organization by — 


(1-5), 


262. 
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discrimination and in ordering the em- | 
ployee’s reinstatement with back pay. 
National Labor Relations Act §§ 7, 8 | 
(1-5), 10(a), 29 U.S.C.A. §§ 157, 158 
160(a).—National Labor  Rela- 
tions Board v. Newark Morning Ledger 
Co., 120 F.2d 262. ; , 
A finding by the National Labor 
Relations Board of a single isolated act R 
inv eiydus. discharge of an employee be- 
cause of her membership in, and ac- 
tivity on behalf of a labor organiza- 
tion with which the employer had 
entered into a collective bargaining 
agreement, did not authorize the Board 
to enter blanket order restraining em- 
ployer from committing any act in 
violation of the National Labor Rela- 
tions Act however unrelated it might 
be to the one act found to have been — 
previously committed. National Labor 
Relations Act §§ 7, 8(1-5), 10(a), PANE: 
U.S.C.A. §§ 157, 158(1-5), 160(a).— 4 
National. Labor Relations Board vy. © 
Newark Morning Ledger Co., 120 F.2d Ale: 
In absence of a finding that unfair 
labor practices actually engaged in by ~ 
an employer have been so persistent — 
and varied as to justify apprehension  — 
of continued similar and varied effort 
in the future to interfere with em- 
ployees’ right of self-organization and 
collective bargaining, entry of a blank- 
et order to cease and desist from all © 


60(a).— 
Board v. 
120 F.2d 


Provision of order of the National — 
Labor Relations Board directing em- 
ployer to reimburse Public Work Re-. 
lief Agencies for moneys paid to em- 
ployee who was wrongfully discharged 
because of her membership in and ac- 
tivity on behalf of a labor organiza-— 
tion, for work performed by the em- 
ployee for the agencies, was required 
to be stricken. National Labor Rela- 
tions Act §§ 7, 8(1-5), 10(a), 29 U.S.C. 
A. §§ 157, 158(1-5), 160(a).—National 
Labor Relations oard vy. Newark 
Morning Ledger Co.,/ 120 F.2d 262. 


C.C.A.3, Evidence justified conclusion 
of National Labor Relations Board 
that employer interfered with, re- 
strained and coerced its employees in _ 
the exercise of rights guaranteed by _ 
the National Labor Relations Act by 
circulating among employees a letter — 
signed by employer’s president refer- 
ring to campaign by outside union or- 
ganizers for members among employees _ 
and warning employees that if enough > 
of them were misled into signing mem- — 
bership cards 


Newark Morning Ledger Co., 


F.2d 289. ; ie 

Where employer violated National | 
Labor Relations Act by circulating a 
letter among employees cautioning them = 
against attempts by outside union or- 
ganizers to obtain members among em- 
ployees, employer could not avoid be- ; 
ing held accountable for letter on i} 
ground that it was written before val- 
idity of National Labor Relations Act 
was sustained by Supreme Court, since 
the Act was part of the “law of the 
land” from date of its enactment. Na- 
tional Labor Relations Act, § 1 
and §§ 7, 9(a), 29 U.S.C.A. § 
seq., and §§ 157, 159(a).— Roebling Hm- 
ployees Ass’n vy. National Labor Rela- 
tions Board, 120 F.2d 289. 


C.C.A.3. Reason for delay of Na- 
tional Labor Relations Board in filing 
complaint against employer could be 
considered by the board, in the exer- 
cise of its discretion, in framing a 
back pay order. National Labor Rela- 
tions Act, 29 U.S.C.A. § 151 et seq.— 
Berkshire Hmployees Ass’n of Berk- 
shire Knitting Mills v. National Labor 
Relations Board, 121 F.2d 235. 

C.C.A.3. The distribution by 
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em- 


§ 56 


ployer to employees of mimeographed 
circular, setting out rights of employees 
under Wagner Act to organize their 
own independent union or affiliate 
with a national organization or be free 
to refuse to join any union whatever 
without fear of losing employment, did 
not in itself constitute a violation of 
the National Labor Relations Act. 
National Labor Relations Act § 8(1, 2), 
29 U.S.C.A, § 158(1, 2).—National La- 
‘bor Relations Board v. Blossom Prod- 
ucts Corporation, 121 F.2d 260. 

In proceeding by National Labor Re- 
lations Board for enforcement of its 
order that employer cease and desist 
from interference with and domina- 
tion of the formation and administra- 
tion of a local union of employees, a 
circular, copies’ of which were distrib- 
uted by employer to employees, and 
which set out rights of employees to 
organize independent union, affiliate 
with national organization, or be free 
from joining any union, was admissible 
as bearing upon question of domina- 
tion by employer of an inside labor 
organization, over objection that such 
Circular constituted a “self-serving 
statement”.—National Labor Relations 
Board y. Blossom Products Corpora- 
tion. 121 F.2d 260. 

In proceeding by National Labor 


Relations Board for enforcement of its: 


order against employer to cease and 


desist from unfair labor practices, no- 


tice, which employer was required to 


. post, stating that employees were free 


to remain or become members of the 
‘international union was modified by 


- adding statement that employees were 


free to organize or join any union they 
might choose, whether or not affiliated 
with a national union. National Labor 


Relations Act §§ 8(1, 2), 10(c), 29 U. 
GA. §§ 158(1, 2), 160(c).—National 
Labor Relations Board vy. Blossom 


Products Corporation, 121 F.2d 260. 


C.C.A.3. In determining whether dis- 
charge of employees and refusal to re- 
hire them were unfair labor practic- 
es, evidence warranted conclusion of 
National Labor Relations Board that 
employer’s discontinuance of night 
shift was intended as a warning 
against participation in union. Nation- 
al Labor Relations Act, § 8(1, 3), 29 

~U.S.C.A. § 158(1,3).—National Labor 
Relations Board v. Moltrup Steel Prod- 
ucts Co., 121 F.2d 612. 


In determining whether discharged 
employee was entitled to reinstatement, 
evidence that employee’s wage scale 
was less in job which he subsequently 
_ took than his wage scale would have 

been had he not been discharged, war- 
ranted finding of National Labor Re- 
lations Board that employee’s subse- 
quent employment was not ‘‘substan- 
tially equivalent employment” within 
provision of National Labor Relations 
Act that discharged employee who has 
obtained substantially equivalent em- 
ployment is no longer an employee. 
National Labor Relations Act, § 2(3), 
— 29 U.S.C.A. § 152(3).—National Labor 

Relations Board v. Moltrup Steel Prod- 
4 ucts Co., 121 F.2d 612. 

The National Labor Relations Board 
had the power to order reinstatement 
of discharged worker in order to effec- 
tuate policies of National Labor Rela- 
tions Act, even though employee has 
obtained substantially equivalent em- 
ployment. National Labor Relations 
Act, § 2(3), 29 U.S.C.A. § 152(3).—Na- 
tional Labor Relations Board vy. Molt- 
rup Steel Products Co., 121 F.2d 612. 

Evidence that employer had employed 
more than 90 men, at least 25 of whom 
were without experience, since dis- 
charge of employees, warranted rein- 
statement of discharged employees with 
back pay. National Labor Relations 
Act, § 8(1), 29 U.S.C.A. § 158(1).—Na- 
tional Labor Relations Board v. Molt- 
rup Steel Products Co., 121 F.2d 612. 


The order of National Labor Rela- 
tions Board reinstating discharged steel 
company employee who had thereafter 
become a paid organizer for the union 
was valid where reinstatement would 
effectuate policies of National Labor 
Relations Act. National Labor Rela- 
tions Act, § 8(3), 29 U.S.C.A. § 158(3). 
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MASTER AND SERVANT — 


—National Labor Relations Board v. 
poten Up Steel Produets Co., 121 F.2d 


Evidence warranted order of National 
Labor Relations Board ordering rein- 
statement of discharged employee with 
back pay on ground that discharge and 
refusal to rehire were for union activi- 
ties and that employee’s machine was 
still in operation and that employee 
had not obtained substantially equiva- 
lent employment. National Labor Re- 
lations Act, §§ 2(3), 8(1-8), 29 U.S.C.A. 
§§ 152(3), 158(1-3).—National Labor 
Relations Board vy. Moltrup Steel Prod- 
ucts Co., 121 F.2d 612. 

The order of National Labor Rela- 
tions Board requiring employer toere=7 
instate discharged employees with back 
pay would be modified, at request of 
board to conform with Supreme Court 
decision holding that board was with- 
out authority to direct the payment to 
government relief agencies of amounts 
received by employees from such agen- 
cies after discharge of employees.—Na- 
tional Labor Relations Board vy. Molt- 
rup Steel Products Co., 121 F.2d 612. 

C.C.A.3. A three years’ delay in en- 
forcement of order by National Labor 
Relations Board requiring employer to 
make back payments to discharged em- 
ployees did not deprive Board of ju- 
risdiction on ground that imposition of 
back pay would be unfair and finan- 
cially fatal, since under National La- 
bor Relations Act if Board’s order gave 
it jurisdiction, employer was thereby 
“aggrieved”? and hence could apply for 
correction of its wrong. National La- 
bor Relations Act § 10(f), 29 U.S.C.A. 
§ 160(f).—National Labor Relations 
Board v. Suburban Lumber Co., 121 
F.2d 829. 

An order of National Labor Relations 
Board was modified by eliminating 
therefrom so much as required em- 
ployer to make back payments to dis- 
charged employees without any refer- 
ence to employees’ ability to obtain 
other employment, since National La- 
bor Relations Act is “remedial” enti- 
tling employer to mitigation of damag- 
es. National Labor Relations Act § 2 
(3), 29 U.S.C.A. § 152(3).—National La- 
bor Relations Board v. Suburban Lum- 
ber Co., 121 F.2d 829. 

C.C.A.4.. Where a witness’ explana- 
tion of the motivating cause of an em- 
ployer’s refusal to reinstate an em- 
ployee is a reasonable one, the onus 
is on the National Labor Relations 
Board of establishing the falsity of the 
explanation and the truth of its own 
interpretation that the employer’s ac- 
tion was discriminatory. National La- 
bor Relations Act, § 8(3), 29 U.S.C.A. 
§ 158(3).—Martel Mills Corporation v. 
National Labor Relations Board, 114 
F.2d 624.’ 

The National Labor Relations Act 
has not deprived the employer of his 
right to discharge an inefficient or dis- 
obedient employee. National Labor 
Relations Act, § 8(8), 29 US.C.A. § 
158(3).—Martel Mills Corporation v. 
National Labor Relations Board, 114 
F.2d 624. 

It is the function of the Circuit 
Court of Appeals to see that the rights 
of self-organization and collective bar- 
gaining guaranteed by the National 
Labor Relations Act are amply secured 
to the employee, but, in its effort to 
prevent the proscribed unfair labor 
practices, the court must be mindful of 
the welfare of the honest employer. 
National Labor Relations Act, H 2(6, 
7), 1, 81,8), 129 JU.S(C.A: if 152(6, 7), 
157, 158(1, 3).—Martel Mills Corpora- 
tion v. National Labor Relations Board, 
114 F.2d 624, ( 


The National Labor Relations Act 
was not intended to empower the Na- 
tional Labor Relations Board to sub- 
stitute its judgment for that of the em- 
ployer in the conduct of his business, 
and it did not deprive the employer of 
the right to select or dismiss his em- 
ployees for any cause except where the 
employee was actually discriminated 
against because of his union activities 
or affiliation, since the act does not vest 
in_ the board managerial authority. 
National Labor Relations Act 1 et 
seq., 29 U.S.C.A. § 151 et seq.—Martel 
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Mills Corporation vy, National Labor 
BR.2d 624. ERG Sikes , 
Where economic considerations neces- — 


Relations Board, 


sitate a contraction in an employer’s 


labor force, the employer, in deciding ~ 


which employees are to be retained, 
must be free to choose from the, more 
capable and the more worthy, and the 
National Labor Relations Act cannot 
be interpreted to mean that an employ- 
er is obliged to discriminate in favor 
of union men as against nonunion men 
through fear of action by the National 
Labor Relations Board and the courts. 
National Labor Relations Act § 1 et 
seq., 29 U.S.C.A. § 151 et seq.—Martel 
Mills 
Relations Board, 114 F.2d 624. 

A finding of the National Labor Re- 
lations Board that an employer by 
discriminating. in regard to the hire 
and tenure of employment of certain 
employees, thereby discouraging mem- 
bership in a labor organization, en- 
gaged in unfair labor practices, was 
not supported by substantial evidence, 
and an order based on the finding was 
set aside. National Labor Relations 
Act § 8(8), 29 U.S.C.A. § 158(3).— 
Martel Mills Corporation v. National 
Labor Relations Board, 114 F.2d 624. 

A finding of the National Labor Re- 
lations Board that an employer inter- 
fered with, restrained, and coerced 
its employees in the exercise of rights 
to self-organization and to bargain col- 
lectively, thus violating the ational 
Labor Relations Act, was not support- 
ed by substantial evidence, and an or- 
der based on the finding was set aside. 
National Labor Relations Act §§ 7, 8 
(1), 29 U.S.C.A. §§ 157, 158(1).—Martel 
Mills Corporation v. National Labor 
Relations Board, 114 F.2d 624. 

In the absence of evidence of any 
policy of proscribed discrimination, an 
employer should not, be held strictly 
accountable for every isolated utter- 
ance of a policy-making officer con- 
cerning union activities. National La- 
bor Relations Act §§ 7, 8(1), 29 U.S. 
C.A. §§ 157, 158(1).—Martel Mills Cor- 
poner vy. National Labor Relations 

oard, 114 F.2d 624. 

C.C.A.4._ Evidence did not sustain 
finding of National Labor Relations 
Board that employer was guilty of dis- 
crimination in discharging one em- 
ployee for insubordination and another 
because of a reduction of force, in ab- 
sence of evidence other than specula- 
tion that union affiliation as alleged 
was responsible for the discharges. 
National Labor Relations Act, § 1 et 
seq., 29 U.S.C.A. § 151 et seq.—Vir- 
ginia Electric & Power Co. v. National 
Labor Relations Board, 115 F.2d 414. 

Where anti-union expressions by 
minor supervisory employee were con- 
trary to policy of employer and were 
mere utterance of employee’s individual 
views, the expressions would not jus- 
tify conclusion that employer was guil- 
ty of “unfair labor practices”. Nation- 
al Labor Relations Act § et seq. 29 
U.S.C.A. § 151 et seq.—Virginia Blec- 
tric & Power Co. v. National Labor Re- 
lations Board, 115 F.2d 414. 


C.0.A.4. Where employer had_ spe- 
cifically instructed its officials and su- 
pervisory employees to refrain from 
giving indications of any partiality 
and to avoid any expressions of opin- 
ion in reference to union matters, iso- 
lated and unrelated utterances hostile 
to outside unions, made by different 
supervisory officials of employer, were 
not of a nature sufficiently substantial 
to support a finding of “unfair labor 
practices”, in interfering with em- 
ployees’ right to self-organization and 
in interfering with formation or ad- 
ministration of labor organization. Na- 
tional Labor Relations Act §§ 2(6, 7), 
7, 8(1, 2), 29 U.S.C.A. §§ 152(6, 7), 157, 
poe, pa = uo. ie De er Oane 
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Board, 116 F.2d 388. \ z 
_ In the absence of evidence of any pol- 
icy of proscribed discrimination, an 
employer should not be held strictly ac- 
countable for every isolated utterance. 
of a policy-making officer concerning 
union activities. National Labor Re- 
lations Act §§ 7, 8(1, 2), 29 U.S.C.A. 
§§ 157, 158(1, 2).—H. I. Du Pont De Ne- 


Corporation v. National Labor . 
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omen, _ authorized by the employ- 
and not resulting in interference 
with or domination of right of em- 
ployees to organize and _ select bar- 
gaining representatives of their own 
choosing, does not nullify a choice free- 
ly made by a majority of employees 
acting ‘on their own initiative. Nation- 
al Labor Relations Act, § 7, 29 U.S.C.A. 
§ 157.—B. I. Du Pont De Nemours & 
Co. v. National Labor Relations Board, 


C.C.A.4. Evidence sustained Labor 
Relations Board’s finding, supporting 
‘cease and desist order, as to anti-un- 
ion statements and activities by super- 
visory employees. National Labor Re- 
lations Act 7,29 U.S.C.A, § 157.— 
American Hnka Corporation v. National 
Labor Relations Board, 119 F.2d 60. 

The credibility of witnesses testify- 
ing as to anti-union statements and ac- 
tivities by supervisory employees was 
for Labor Relations Board and not 
for Circuit Court of Appeals. National 
Labor. Relations Act § 7, 29 U.S.C.A. § 
157.—American Enka Corporation v. 
Notional Labor Relations Board, 119 F. 


Labor Relations Board’s findings as 
to employers’ domination of, interfer- 
ence with, and support of factory 
workers’ committees, and as to anti- 
union statements and activities by su- 
pervisory employees justified board’s 
cease and desist order, as against con- 
tention that it was a case of isolated 
acts in violation of right of_self-or- 
anization. National Labor Relations 
et § 7, 29 U.S.C.A. § 157.—American 
Bnka Corporation v. National Labor 
Relations Board, 119 F.2d 60. 


C.C.A.4. Evidence supported finding 
of National Labor Relations Board 
that employee had been discharged for 
union activities, rather than for al- 
leged purpose of giving employment 
to more needy persons. National La- 
_ bor Relations Act, § 8(1, 3), 29 U.S.C. 
A. § 158(1, 3).—National Labor Rela- 
tions Board v. Entwistle Mfg. Co., 120 
W.2d 532. 


Where witness’ explanation of mo- 
tivating cause of employer’s discharge 
of employee is reasonable, onus is on 
National Labor Relations Board to es- 
tablish falsity of employer’s explana- 
tion and truth of its own interpreta- 
tion. National Labor Relations Act, § 
8(1, 3), 29 U.S.C.A. § 158(1, 3).—Na- 
tional Labor Relations Board y. Hnt- 
wistle Mfg. Co., 120 F.2d 532. 

In proceeding under the National 
Labor Relations Act for discharging 
employee for union activities, evidence 
of supervisory employee’s statement 
that if discharged employea “had 
stayed out of the union he would have 
been working. today” was admissible 
as being of general aid in determina- 
tion of employer’s dominating inten- 
tion. National Labor Relations Act, 
§§ 8(1, 3), 10(b), 29 U.S.C.A. §§ 158(1, 
3), 160(b).—National Labor Relations 
Board vy. Entwistle Mfg. Co., 120 F.2d 
532. : 

In proceeding under the National La- 
bor elations Act against employer 
which operated plants in small town, 
for discharging employee for union 
activities, evidence showing, among 
other things, that union organizer’s 
automobile was seen in front of dis- 
charged employee’s house, and that or- 
ganizer and such employee were seen 
talking together, supported finding that 
employer knew of employee’s union ac- 
tivities. National Labor Relations Act, 
§ 8(1, 3),.29 U.S.C.A. § 158(1, 3).—Na- 
tional Labor Relations Board v, Ent- 
wistle Mfg. Co., 120 F.2d 532. 

The National Labor Relations Board 
was justified in relying’ on circum- 
stantial evidence that employer charged 
with discharging employee for union 
activities knew of such activities. 
National Labor Relations Act, § 8(1, 
3), 29 U.S.C.A. § 158(1, 3).—National 
Labor Relations Board vy. Entwistle 
Mfg. Co., 120 F.2d 532. 

In proceeding under the National La- 
bor Relations Act for discharging em- 


r Re 
he part of 


v4 i al 


vi @ *" 7 ie iy wit i Wee r 

ployee for union activities, that em-— 
ployer had offered employee temporary | 
job subsequent to filing of charges 


with National Labor Relations Board 
did not establish employer’s good faith 
in discharging employee. National La- 
bor Relations Act, § 8(1, 8), 29 U.S.C. 
A. § 158(1, 3).—National Labor Rela- 
tions Board vy. Entwistle Mfg. Co., 
120 F.2d, 5382. f 

Where there is substantial evidence, 
direct or circumstantial, to indicate 
that employee was discharged for 
union activities, a very definite bur- 
den is imposed on employer to prove 
existence of a reason, not within pro- 
visions of the National Labor Rela- 
tions Act, sufficient in itself to warrant 
or justify the discharge. National La- 
bor Relations Act, § 1 et seq. 29 U. 
8.C.A, § 151 et seq.—National Labor 
Relations Board y. Hntwistle Mfg. Co., 
120 F.2d 532. 

Where evidence authorized Fah ee 
that employer, had not only violate 
provision of the National Labor Re- 
lations Act prohibiting discharge of 
employees for union activities, but had 
violated broad provision prohibiting 
employer from interfering with, re- 
straining, or coercing employees in 
exercise of rights guaranteed by the 
act, National Labor Relations Board, 
which specifically ordered employer to 
desist from discouraging union mem- 
bership by discrimination, was jus- 
tified in entering blanket order en- 
joining employer from in~any other 
manner interfering with, restraining, 
or coercing its employees in exercise 
of rights guaranteed by the act. Na- 
tional Labor Relations Act, §§ 7, 8(1, 
3), 29 US.C.A. §§ 157, 158(1, 
National Labor Relations Board 
Hntwistle Mfg. Co., 120 F.2d 5382. 

The provision of National Labor Re- 
lations Board’s order that employer 
should deduct from back pay due em- 
ployee discharged for union activities 
any sums received by him for work 
performed on work relief projects, and 
should pay over such sums to appro- 
priate governmental agencies, was in- 
valid. National Labor Relations Act, § 
8(1, 3), 29 U.S.C.A. § 158(1, 3).—Na- 
tional Labor Relations Board y. Ent- 
wistle Mfg. Co., 120 F.2d 532. 


C.C.A.4. Evidence held to_ sustain 
findings of National Labor Relations 
Board concerning employer’s interfer- 
ence, restraint and coercion as ground 
for cease and desist order. National 
Labor Relations Act §§ 7, 8(1, 3), 29 
U.S.C.A. -§§ 157, 158(1, 3).—National 
Labor Relations Board v. Blue Bell- 
Globe Mfg. Co., 120 F.2d 974, 

The National Labor Relations Act 
does not interfere with normal exercise 
of employer’s right to select or dis- 
charge employees, but is directed sole- 
ly against abuse of that right by in- 
terfering with the countervailing right 
of self-organization. National Labor 
Relations Act §§ 7, 8(1, 3), 29 U.S.C.A. 
§§ 157, 158(1, 8).—National Labor Re- 
jations Board v. Blue Bell-Globe Mfg. 
Coy 120. 8.20, 974. 


An employer can hire and fire at will, 
so long as his action is not based on 
union membership or intent to inter- 
fere with purposes of National Labor 
Relations Act, and where just ground 
of discharge appears, it is ordinarily 
mere speculation to say that discharge 
was because of union membership, but 
where discharge is on account of union 
membership, the act may not be evaded 
by assigning some other ground as pre- 
text, National Labor. Relations Act §§ 
%, 8(1, 3), 29 U.S.C.A. §§ 157, 158(1, 3). 
—National Labor Relations Board vy. 
Blue Bell-Globe Mfg. Co., 120 F.2d 
974. 

Whether real ground of discharge of 
employee is just cause or union mem- 
bership is for National Labor Relations 
Board and not the courts to determine, 
and board’s finding must be sustained 
if supported by_ substantial evidence. 
National Labor Relations Act §§ 7, 8 
(1, 3), 29 U.S.C.A, §§ 157, 158(1, 3).— 
National Labor Relations Board vy. Blue 
Bell-Globe Mfg. Co.,-120 F.2d 974. 

“Substantial evidence” sufficient to 
sustain finding of National Labor Re- 
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man would support the board’s con- — 
clusion, and board’s opinion that em- 
ployee would not have been discharged 
if he had not been a union member ~ 
is insufficient but board may go be- — 
hind the reason given for discharge. 
National Labor Relations Act §§ 7, 8 
(1, 3), 29 U.S.C.A. §§ 157, 158(1, 3).— 
National Labor Relations Board v. 
Blue Bell-Globe Mfg. Co., 120 F.2d 974. 

Hvidence held to indicate that em- — 
ployee’s insubordinate conduct was 
sufficient ground for discharge, and 
hence not to sustain provisions of, 
National Labor Relations Board’s or- 
der requiring reinstatement of such — 
employee. National Labor Relations 
Act §§ 7, 8(1, 3), 29 U.S.C.A. §§ 157, 158. 
(1, 3).—National Labor Relations Board _ 
He Bell-Globe Mfg. Co., 120 F.2d _ 


0.C.A.4. In proceeding against em- 
ployer for unfair labor practices, evi- 
dence sustained determination of Na- 
tional Labor Relations Board that em- 
ployees were restrained in the exercise 
of their right to join a labor organiza- 
tion. National Labor Relations Act ‘ 
8(1), 29 U.S.C.A. § 158(1).—National 
Labor Relations Board vy. Clarksburg 
Pub. Co., 120 F.2d 976. ea 
An employer may express an opinion ~ 
regarding labor matters if it carries no 
threat of discrimination and does not 
interfere with attempts of his em- 
Bigy ees to organize. National Labor ~~ 
elations Act § 8(1), 29 U.S.C.A. § 158 Cy 
(1).—National Labor Relations Board v. 
Clarksburg Pub. Co., 120 F.2d 976. ee 
Expressions of opinion by manage-|- 
ment of employer, whether written or 
spoken, which are intended to dis- 
courage and in fact do discourage union _ 
activities, are a violation of the Na- — 
tional Labor Relations Act. National 
Labor Relations Act § 8(1), 29 U.S.C.A. 
§ 158(1).—National Labor Relations 
Pe v. Clarksburg Pub. Co., 120 F.2d | 


In proceeding against employer for 
unfair labor practices, evidence jus- 
tified order of National Labor Rela- 
tions oard directing employer to — 
cease and desist from interfering with, 
restraining and coercing its employees. 
from exercising their right to join and 
support a labor organization. National 
Labor Relations Act § 8(1), 29 USGQ — 
A. § 158(1).—National Labor Relations 
Board vy. Clarksburg Pub. Co., 120 FPF. 
2d 976. Tone 

Bvidence sustained finding of Na- — 
tional Labor Relations Board that an 
assistant proofreader on newspaper 
was discharged and refused reinstate- 
ment by employer because of her union — 
membership and activity, and justified — 
order directing reinstatement. Nation- | 
al Labor Relations Act § 8(3), 29 U. 
S.C.A. § 158(3).—National Labor Re- 
lations Board y. Clarksburg Pub. Co., 
120 F.2d 976. y 

The National Labor Relations Act 
does not confer managerial powers up- 
on the National Labor Relations Board 
and it can only order reinstatement of 
an employee when an employee is dis- 
charged for union membership or ac- 
tivities, in order to encourage or dis- 
courage membership in a labor organi- 
zation. National Labor Relations Act — 
§ 8(8), 29 U.S.C.A. § 158(3).—National | 
Labor Relations Board y. Clarksburg 


Pub. Co., 120 F.2d 976. 
An employer may properly discharge 
an employee, although member of 


union, if in opinion of employer the em- 
ployee was inefficient, even if the opin- 
ion was mistakenly held. National La- — 
bor Relations Act § 8(3), 29 U.S.C.A. 
§ 158(8).—National Labor Relations 
Board y. Clarksburg Pub, Co., 120 FB, 
2d 976 : 

Order of National Labor Relations 
Board directing reinstatement of em- 
ployee discharged for union activity 
with back pay less amount earned in 
other employment was modified by 
elimination of provision requiring re- : 
imbursement of appropriate fiscal agen- M 
ey of federal, state, county, municipal 
or other government which supplied 


§ 56 


funds for work relief project from 
which the employee had received em- 
ployment. National Labor Relations 
Act § 8(3), 29 U.S.C.A. § 158(3).—Na- 
tional Labor Relations Board v. Clarks- 
burg Pub. Co., 120 F.2d 976. 

C.0.A.4.. Evidence held to justify Na- 
tional Labor Relations Board’s finding 
that bakery company’s discharge of 
driver-salesman was due to his activity 
on behalf of union authorized to act as 
such salesmen’s collective bargaining 
representative and hence a violation of 
National Labor Relations Act, so as 
to require enforcement of board’s order 
to reinstate such employee. National 
Labor Relations Act § 8(1), (3), 29 U.S. 
C.A. § 158(1), (3).—National Labor Re- 
lations Board v. Schmidt Baking Co., 
122 F.2d 162. 

C.C.A.5.. Evidence sustained finding 
of National Labor: Relations Board 
that employer’s discharge and failure 
to reinstate certain employees was re- 
sult of their union activities so as to 
authorize order of National Labor Re- 
lations Board requiring employer to 
reinstate the employees and make them 
whole for loss of P 3 National Labor 
Relations Act § 7, 29 U.S.C.A. § 157, 
—Continental Box Co. v. National La- 
bor Relations Board, 113 F.2d -93. 

Statement of policy of employer 
- which was distributed to employees 
the night before the holding of a con- 
sent election upon question whether 
certain union should be exclusive rep- 
resentative of employees eligible to 
membership in it, and which merely 
outlined employer’s policy and did not 
_- attempt to coerce employees, did not 
' violate National Labor Relations Act 
and was not evidence that employer 
was undertaking to interfere with or 
dominate its employees or any associa- 
tion they would form. National Labor 
_ Relations Act § 7, 29 U.S.C.A. ; 157.— 
Continental Box Go. v. National Labor 
‘Relations Board, 113 F.2d 93. 

- ©.0.A.5. Evidence sustained findings 
of National Labor Relations Board that 
employees who struck and were dis- 
charged constituted a majority of ap- 
propriate bargaining unit, that there 
- was refusal to bargain with them, that 
they struck because of that, that their 
discharge was a discharge for legiti- 
mate union activity, and that employer 
had dominated and interfered with for- 
mation of an independent labor union, 
justifying a cease and desist order, 
National Labor Relations Act §§ 7, 9(b), 

29 U.S.C.A. §§ 157, 159(b).—National 

Labor Relations Board vy. Gulf Public 

Service Co., 116 F.2d 852. 

In determining whether evidence jus- 

tified finding of National Labor Rela- 
tions Board that employer discouraged 

membership in union and dominated 
and interfered with formation of in- 
_ dependent labor union, appellate court 
' must view the question from stand- 
point of whether there was substantial 
basis in the evidence to support the 
board’s inference that there was such 
interference and domination. National 

Labor Relations Act §§ 7, 9(b), 29 U.S, 

C.A. §§ 157, 159(b).—National Labor 

Relations Board v. Gulf Public Service 
- Co., 116 F.2d 852. 


©.C.A.5. Under the National Labor 
Relations Act, foremen occupying su- 
pervisory positions had duty to remain 
aloof from and neutral to any organiza- 
tion activities of employees. National 
Labor Relations Act, § 8(1, 2), 29 U.S. 
C.A. § 158(1, 2).—Solvay Process Co. v. 
pone Labor Relations Board, 117 


The actions of foremen who were 
highly prejudiced against unions gen- 
Y. erally, who communicated their views 
X to employees under them and predicted 


# 


By) A 


that misfortunes would follow estab- 
lishment of outside union, and recom- 
mended choice of inside organization, 
: who were instrumental in preparing pe- 
q tition for organization of inside or- 
| ganization, and who on company time 
sent men to office to read and sign 
4 petition, constituted ‘‘unfair labor prac- 
F. tices” by employer, though the actions 
were contrary to orders of manager 
and to express policy of employer. Na- 
tional Labor Relations Act, § 8,(1, 2), 


-ess Co. y. 


MASTER AND SERVANT 
29 U.S.C.A. § 158(1) 2).—Solvay Proc- 
ational Labor Relations 
Board, 117 F.2d 83. _. ; 

Where National Labor Relations 
Board properly found that employer, 
through foremen occupying supervisory 
positions, had sought to intimidate em- 
ployees and restrain them from joining 
outside union, and to coerce them to 
join inside union which was fostered 
by employer, and that employer 
through its manager had refused to ne- 
gotiate with committee representing 
outside union, entry of cease and de- 
sist order requiring employer to with- 
draw recognition from inside union, to 
bargain collectively with outside union 
as exclusive representative of em- 
ployees, to post appropriate notices, to 
desist from dominating any union or- 
ganization, and from coercing em- 
ployees in exercise of their rights of 
Self-organization, was not an abuse of 
discretion. National Labor Relations 
Act, § 10(c), 29 U.S.C.A. § 160(c).— 
Solvay Process Co. v. National Labor 
Relations Board, 117 F.2d 83. 

C.C.A.5. HEvidence supported finding 
of the National Labor Relations Board, 
in support of its cease and desist order, 
that employer had dominated the or- 
ganization of inside union and had 
coerced employees in exercise of their 
rights to bargain collectively through 
representatives of their own choosing, 
that it discouraged membership in out- 
side union, and discharged two em- 
ployees because of their union activi- 
ties. National Labor Relations Act, § 
8(1-3, 5), 29 U.S.C.A. § 158(1-3, 5).— 
National Labor Relations Board v. Tex- 
as Mining & Smelting Co., 117 F.2d 86. 

The National Labor Relations Board 
may not require an employer to pay 
over to the appropriate fiscal agencies 
of the federal Government, sums equal 
to those received by improperly dis- 
charged employees as compensation 
for work performed on work relief 
projects. National Labor Relations 
Act, § 10(c), 29 U.S.C.A. § 160(c).—Na- 
tional Labor Relations Board v. Texas 
Mining & Smelting Co., 117 F.2d 86. 

C.C.A.5,. Evidence held to authorize 
findings by National Labor Relations 
Board of unfair labor practices, con- 
sisting in discharge of employees be- 
cause of union activities, as basis for 
cease and desist order against employ- 
er.—National Labor Relations Board v. 
Southport Petroleum Co., 117 F.2d 90. 


C.C.A.5. Where proceedin against 
employer involved only unfair labor 
practices occurring at one of its plants, 
provision of order of National Labor 
Relations Board directing employer to 
cease and desist from interfering with, 
restraining or coercing its employees 
in exercise of their right to self or- 
ganization, to form, join or assist la- 
bor organizations, to bargain collec- 
tively through representatives of their 
own choosing and to engage in con- 
certed activities for purpose of collec- 
tive bargaining or other mutual aid or 
protection was improper as _ exceed- 
ing scope of inquiry and findings, Na- 
tional Labor Relations Act, § 1 et seq., 
29 U.S.C.A, § 151 et seq.—National La- 
bor Relations Board y. Ford Motor 
Co., 119 F.2d 326. 


Provisions of order of National La- 
bor Relations Board directing employer 
to afford its employees adequate pro- 
tection from violence directed at dis- 
couraging membership in union and to 
give certain instructions to employees 
were not improper on ground that they 
were unreasonable or punitive in na- 
ture. National Labor Relations Act, § 
1 et Beds 29 U.S.C.A. § 151 et seq.—Na- 
tional Labor Relations Board vy. Ford 
Motor Co., 119 F.2d 326. 

C.C.A.5. Evidence sustained finding 
of National Labor Relations Board that 
strike was caused by unfair labor prac- 
tices which violated the National Labor 
Relations Act and that strikers were 
discharged in pursuance of those prac- 
tices rather than for having commit- 
ted acts of sabotage. National Labor 
Relations Act, 29 U.S.C.A. § 151 et 
seq.—E1 Paso Electric Co vy. National 
Labor Relations Board, 119 F.2d 581. 

An order of the National Labor Rela- 
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tions Board would be amended by. 


striking therefrom provision — requiring. 
employer to deduct from amount pai 

to wrongfully discharged employees 
any moneys received by them during 
the period for work performed on any 
state, federal or municipal project, and 


fiscal agencies. National Labor Rela- 
tions Act, 29 U.S.C.A. § 151 et seq.—El 
Paso Electric Co. vy. National Labor 
Relations Board, 119 F.2d 581. 
C.C.A.5.. Evidence that corporate 
employer’s supervisory employees at- 
tempted to dissuade employees from 
joining union, threatened to discharge 
employees if union was organized, stat- 


‘to pay such amount to the appropriate 


ed that employer would not bargain © 


with union, spied on. employees and 
discharged union president, after trans- 
ferring him to less desirable position, 
on alleged ground that he had left 
for a vacation without notifying fore- 
man, whereas in fact he had obtained 
permission to leave from plant man- 
ager, supported face, that employer 
was guilty of “unfair labor practices”’, 
National Labor Relations Act § 8(1, 3), 
29 U.S.C.A § 158(1, 3).—National La- 


bor Relations Board v. West Texas 
Utilities Co., 119 F.2d 683. 
Evidence that employer was_ antag- 


onistic to union and discharged union 
vice president, but that such employee 
had failed to cooperate with employer 
in his switchboard duties, and, one 
day after his transfer to repair and 
maintenance gang, claimed to have suf- 
fered injury although examinations by 
physicians disclosed no such injury, 
did not support finding that employer 
was guilty of “unfair labor practice” in 
discharging employee. National Labor 
Relations Act § 8(3), 29 U.S.C.A. § 158 
(3).—National Labor Relations Board 
ty nvicat Texas Utilities Co., 119 F.2d 

Evidence that employer was antag- 
onistic to union and discharged mem- 
ber of union executive board, but that 
such employee had been stealing gaso- 
line from employer for several months, 
which employee did not deny, did not 
support finding that employer was 
guilty of “unfair labor practice” in dis- 
charging employee. National Labor 
Relations Act § 8(3), 29 U.S.C.A. § 158 
(3).—National Labor Relations- Board 
te eee Texas Utilities Co., 119 F.2d 

Violations of National Labor Rela- 
tions Act by employer which discour- 
aged union membership, discharged 
union officer, and dominated organ- 
ization of inside employees’ associa- 
tion, did not authorize blanket injunc- 
tion by National Labor’ Relations 
Board restraining employer from “in 
any other manner” interfering with, 
restraining or coercing employees in 
exercise of rights under National La- 
bor Relations Act. National Labor Re- 
lations Act § 8(1-3), 29 U.S.C.A. § 158 
(1-3).—National Labor Relations Board 
et Texas Utilities Co., 119 F.2d 


The National Labor Relations Board 
had no authority to require employer 
to repay sums received by improperly 
discharged employeees from govern- 
mental relief agencies. National Labor 
Relations Act § 8(3), 29 U.S.C.A. § 158 
(3).—National Labor Relations Board 
Moses’ Texas Utilities Co., 119 F.2d 


Violations of National Labor Rela- 
tions Act by employer which discour- 
aged union membership, discharged un- 
ion officer, and dominated organiza- 
tion of inside employees’ association, 
did not authorize requirement of post- 
ing of declarations of future good in- 
tention and compliance by employer’s 
branches not found to be at fault. Na- 
tional Labor Relations Act § 8(1-3), 29 
U.S.C.A, § 158(1-3).—National Labor 
Relations Board v. West Texas Utili- 
ties Co., 119 F.2d 683, 

C.C.A.5. A requirement in an order 
of the National Labor Relations Board 
directing an employer to make whole 
employees who were illegally dis- 
charged in violation of National Labor 
Relations Act was not made to vindi- 
cate private rights of employees, but 
the policies of the act. National La- 


wy 


Corporation y. 
tions Board, 119 F.2d 760. 
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C.A. § 151 et seq.—Waterman S. 


National Labor Rela- 


The National Labor Relations Board 
alone could enforce its order directing 
a steamship corporation to reinstate 
discharged seamen and make them 
whole for losses suffered because of 
corporation’s discriminatory acts. Na- 
tional’ Labor Relations Act, § 1 et seq., 
29 U.S.C.A. § 151 et seq.—Waterman 
S. S. Corporation v. National Labor 
Relations Board, 119 F.2d 760. 

A contract with a discharged em- 
ployee to surrender his right to back 
pay does not constitute compliance 
with an order of the National Labor 
Relations Board directing an employer 
to reinstate illegally discharged em- 
ployees and make them whole for loss- 
es suffered because of employer’s dis- 
eriminatory acts. National Labor Re- 
lations Act, 1 et seq., 29 U.S.C.A. § 
151 et seq.—Waterman S. §. Corpora- 
tion v. National Labor’ Relations 
Board, 119 F.2d 760. 

The National Labor Relations Board 
should, on request, cooperate with em- 
ployer in framing a proper tender to 
comply with an order of the Board 
directing employer to reinstate illegal- 
] discharged employees and make 
se. whole for losses suffered because 
of employer’s discriminatory acts, and 
after enforcement of such an order has 
been directed the court will be slow 
to punish as contemptuous unassist- 
ed tenders which are not in all re- 
spects correct but made in good faith. 
National Labor Relations Act, § 1 et 
seq., 29 U.S.C.A. § 151 et seq.—Water- 
man S. S. Corporation vy, National La- 
bor Relations Board, 119 F.2d 760. 

Where order of National Labor Rela- 
tions Board directing steamship corpo- 
ration to reinstate illegally discharged 
seamen with back pay required that 
payment be made to each seaman of 
what he would normally have earned 
while discharged, less what he had 
earned elsewhere during such period, a 
method of calculating back wages 
whereby corporation, after ascertain- 
ing time that a discharged seaman 
worked elsewhere, deducted that time 
from time that seaman would normally 
have worked for corporation was not 
strict compliance with order, notwith- 
standing that rates of wages of some 
seamen were higher elsewhere than be- 
fore and that corporation, by its meth- 
od of calculation, on an average paid 
out about the same as if actual earn- 
ings had been ascertained and deduct- 
ed. National Labor Relations Act, § 1 
et seq., 29 U.S.C.A. § 151 et seq.—Wa- 
terman §S. S. Corporation v. National 
Labor Relations Board, 119 F.2d 760. 


Where seamen discharged by steam- 
ship corporation were re-employed by 
corporation prior to date of order by 
National Labor Relations Board direct- 
ing corporation to reinstate seamen 
discharged in violation of National La- 
bor. Relations Act and make them 
whole for losses suffered because of 
corporation’s discriminatory acts, and 
re-employed seamen had been rein- 
stated to former positions without dis- 
crimination, and changes in their pay 
were not due to discriminations against 
seamen, such seamen were entitled to 
be made whole only for time between 
their respective discharges and of- 
fers of reinstatement. National Labor 
Relations Act, § 1 et seq., 29 U.S.C.A. 
§ 151 et seq.—Waterman S. S. Corpora- 
tion vy. National Labor Relations Board, 
119 F.2d 760. 

If an employer’s reinstatement of 
seamen who were discharged in viola- 
tion of National Labor Relations Act 
for union activities had been illegally 
conditioned, reinstatement would not 
have been such an “offer of rein- 
statement” as would stop consequences 
of illegal discharge. National Labor 
Relations Act, § 1 et seqg., 29 U.S.C.A. § 
151 et seq.—Waterman §. S. Corpora- 
tion vy. National Labor Relations Board, 
119 F.2d 760. 

The object of a provision for back 
ay in an order by National Labor Re- 
ations Board directing an employer 
to reinstate employees with back pay is 
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bor Relations Act, § 1 et seq., 29 U.S. 


to discourage discharges of smpleyces 
eontrary to National Labor Relations 
Act. National Labor Relations Act, § 
1_et seq., 29 U.S.C.A. § 151 et seq.— 
Waterman S. S. Corporation v. Nation- 
hg eds Relations Board, 119 F.2d 
An employee who is discharged from 
employment contrary to National La- 
bor Relations Act takes a peculiar sta- 
tus, and the National Labor Relations 
Board has a broad discretion in vindi- 
eating the act through him. National 
Labor Relations Act, § 1 et seq., and 
§ 2(3), 29 U.S.C.A. § 151 et seq., and 
§ 152(3).—Waterman S. S. Corporation 
Vv. amonal Labor Relations Foard, 119 
F.2d 760. 

A voluntary sale of a vessel by 
steamship corporation after seamen 
employed thereon had been discharged 
in violation of National Labor Rela- 
tions Aet did not deprive National La- 
bor Relations Board of power to order 
corporation to reinstate seamen with 
back pay, and sale did not end po- 
tential liability of corporation to back 
pay order or limit normal wages of dis- 
charged seamen. National Labor Rela- 
tions Act, § 1 et seq., and § cote 29 
U.S.C.A. § 151 et seq, and § 152(3).— 
Waterman S. S. Corporation yv. Na- 
elomat Labor Relations Board, 119 F.2d 


Evidence warranted conclusion that 
75 per cent. was a fair average employ- 


-ment time for, assistant engineer on 


steamship corporation’s vessel for pur- 
poses of computing amount of back 
pay which engineer was entitled to re- 
ceive from corporation while discharged 
from employment in violation of Na- 
tional Labor Relations Act. National 
Labor Relations Act, § 1 et seq., 29 
U.S.C.A. § 151 et seq.—Waterman S. S. 
Corporation v. National Labor Rela- 
tions Board, 119 F.2d 760. 

C.C.A.5. Evidence supported findings 
that employer discharged employees 
for union activities and that such dis- 
charges were a part of a system of 
unfair labor practices engaged in to 
discourage union membership notwith- 
standing employer’s agreement with 
union and National Labor Relations 
Board to refrain from engaging in un- 
fair practices. National Labor Rela- 
tions Act §§ 7, 8(1, 3, 4), 29 U.S.C.A. 
§§ 157, 158(1, 8, 4).—National Labor 
Relations Board v. Hawk & Buck Co., 
120 F.2d 903. 


C.C.A.6. Acts of coercion and intimi- 
dation by supervisory employees may 
be restrained and their resumption in- 
terdicted by appropriate action of the 
National Labor Relations Board even 
in absence of clear demonstration of 
prior authorization or subsequent rati- 
fication by employer, at least where 
the circumstances are such as to induce 
in subordinate employees a reasonable 
apprehension that the acts condemned 
reflect the policy of the employer, Na- 
tional Labor Relations Act, §§ 7, 8(2), 
29 U.S.C.A. §§ 157, 158(2).—Consumers 
Power Co. y. National Labor Relations 
Board, 113 F.2d 38. 


Whether cease and desist order of 
the National Labor Relations Board 
will be set aside for want of substan- 
tial evidence to support findings of 
interference and coercion of employees 
does not depend on whether the court 
would draw same inference as board 
from established facts, and finding 
will be sustained if inference adopted 
by board is permissible, whatever may 
be the court’s own impression of the 
persuasiveness of the evidence. Na- 
tional Labor Relations Act, §§ 7, 8(2), 
29 U.S.C.A. §§ 157, 158(2).—Consum- 
ers Power Co. v. National Labor Rela- 
tions Board, 113 F.2d 38. 

Findings of National Labor Relations 
Board, as basis for cease and desist 
order, that employer interfered and 
coerced employees in exercise of rights 
guaranteed by the National Labor Re- 
lations Act, and dominated. an inde- 
pendent union, were supported by sub- 
stantial evidence, notwithstanding that 
anti-union acts of various supervisors 
amounting to intimidation were al- 
legedly not authorized and were_ be- 
yond scope of authority entrusted to 


-Labor Relations Act §§ 7;. 8, 
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Act, §§ 7, 8 , 

Tenia Gontttroes Power Co. v. 
ae Labor Relations Board, 113 F. 
da ‘ : 
C.C.A.6, A notice, written before the 
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, Na- | 


National Labor Relations Act was — 
passed, and posted throughout plant, 
that no employee was obliged to join 
any union and that neither employ- 
ment nor wages depended on member- 
ship in any organization, but that no 
would be 


der. 


73:29 U,8.0.A. 8 Steel — 


discriminated 


Products Co. v. National Labor Rela- 


tions Board, 113 F.2d 800. | ; 
The National Labor Relations Act 
does not forbid an employer who is — 
innocent of coercion, interference, or 
restraint, from suggesting individual — 
conferences with his men nor from 


“be 
% 


advocating the advantages which grow i 


from individual conferences, nor does 
such a suggestion of itself constitute 
an element of “interference, coercion 
or restraint” in violation of the Na- 
tional Labor Relations Act, Nace 
C.A. §§ 157, 158.—Midland Steel Prod- , 
ucts Co. v. National Labor Relations 
Board, 113 F.2d 800. bi 2 


ger at time of union’s organization — 
campaign, to employees informing 


them that they did not have to join — 


any organization and inviting them to — 
drop into the office of manager to dis- _ 


euss future policies, was not violative 


of prohibition in the National Labor _ 
Relations Act against ‘interference, co-— 
ercion or restraint.’’ National Labor 
Relations Act §§ 7, 8, 29 U.S.C.A. §§ 
157, 158; U.S.C.A.Const. Amend. - 
Midland Steel Products Co. v. National 


Labor Relations Board, 113 F.2d 800. 


The National Labor Relations Act 
does not prohibit an employer from 
addressing either statements of fact or 
expressions of opinion to employees. 


National Labor Relations Act, 29 US. — 


C.A. § 151 et seq.—Midland Steel Prod-— 
ucts Co. v. ; 


The use by an employer of influence i 


amounting to interference, restraint, or 
coercion, contrary to prohibition of 


labor questions. National Labor 3 
lations Act, 29 U.S.C.A, § 151 et seq. — 
Midland Steel Products Co. v. National 
Labor Relations Board, 113 F.2d 800 

A comment by general superintend- — 
ent to financial secretary of union that ~ 
men in another plant of employer were 
disgusted with unionism did not vio- 


late prohibition of the National Labor 


Relations Act against 
coercion or restraint.” National, Labor 
Relations. Act, 29 U.S.C.A. § 151 et 
seq.—Midland Steel Products Co. v. 
National Labor Relations Board, 113 
F.2d 800. Pah 

Finding of the National Labor Re- - 
lations Board that employee had not 
violated rule of employer against soli- 
citation on company property, as basis 
for requirement that employee be re- 
instated, was not supported by sub- 
stantial evidence. National Labor Re- 
lations Act, §§ 7, 8, 29 U.S.C.A. §§ 157, 
158.—Midland Steel Products O.. Ve 
National Labor Relations Board, 113 
F.2d 800. 

Whether rule of employer against 
solicitation on company property was 
reasonable was a question of law for 
the court in determining whether Na- 
tional Labor. Relations Board properly 
required reinstatement of employee aft- 
er his discharge for violation of such 
rule. National Labor Relations Act, 
29 U.S.C.A. § 151 et seq.—Midland 
Steel Products Co. v. National Labor 
Relations Board, 113 F.2d 800. 

If rule of employer against. solicita- 
tion on company property was reason- 
able, employee was not relieved of 
obligation to obey by fact that rule 


“interference, — 


National Labor Relations 
- Board, 113 F.2d 800. ‘ ath 
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applied to soliciting for union mem- 
Debi . National Labor Relations Act 
§§ 7, 29 U.S.C.A. §§ 157, 158.—Mid- 
jand Steel Products Co. v. National 
Labor Relations Board, 113 F.2d 800, 

A rule of employer against solicita- 
tion on company property was reason- 
able, and hence discharge of employee 
for violation of the rule by soliciting 
on the premises for union was not un- 
lawful and his reinstatement was im- 
properly ordered by the National La- 
bor Relations Board. National Labor 
Relations Act §§ 7, 8, 29 U.S.C.A. §§ 
157, 158.—Midland Steel Products Co. 
vy. National Labor Relations Board, 
113 F.2d 800 


 ©.C.A.6. Hyvidence sustained finding 

that unprovoked assault- by persons 

employed by automobile manufacturer 

upon from 50 to 75 union organizers 

or sympathizers, the majority of whom 
were women, who attempted to dis- 
tribute union literature at gates of 

plant, was umnecessary for the safe- 
guarding of manufacturer’s property 
from seizure by sit-down strike and 
that the assaults constituted ‘unfair 
labor practice” in violation of rights of 
employees to organize, to form, join and 
assist labor organizations, and to bar- 
gain collectively. 
lations Act, §§ 2, 7, 8(1-3), 29 U.S.C.A. 
_ §§ 152, 157, 158(1-3).—National Labor 
Relations Board y. Ford Motor Co., 
114 F.2d 905. 

In proceeding against employer for 
unfair labor practice, where unprovok- 
ed assault upon union organizers at- 
fe tempting to distribute union literature 
- at gates of automobile manufacturer’s 
plant were made by men under im- 
mediate direction and control of head 
of manufacturer’s service department 
who anticipated trouble but stated be- 
fore the assaults that no steps would 
be taken to avoid trouble because any 
violation by loyal employees in at- 
tempting to prevent distribution of 
literature would not be fault of :oanu- 
facturer, the manufacturer could not 
deny responsibility for the assaults, 
regardless of whether doctrine of re- 
sSpondeat superior was applicable, in 
strict literalness, to such case. Na- 


fe tional Labor Relations Act, §§ 2, 7, 8 
(1-3), 29° U.S.C.A./§§ 152, 1157, 158. 


- (1-3).—National Labor Relations Board 


vy. '!Ford Motor Co., 114 F.2d 905. 


H: In proceeding against employer for 
unfair, labor practices, ultimate find- 
ings of National Labor’ Relations 
Board by necessary implication includ- 
ed intermediate fact findings, so that 
where board found unfair labor prac- 
tices in interfering with employees’ 
_ rights to self-organization, a finding as 
to the particular employees who were 
restrained or coerced in enjoyment of 
such rights was unnecessary. National 
Labor Relations Act, §§ 7, 8(1-8), 29 
U.S.C.A. §§ 157, 158(1-8).—National 
Labor Relations Board vy. Ford Motor 
Co., 114 F.2d 905. 

In_ proceeding against employer for 
unfair labor practices under the Na- 
tional Labor Relations Act, evidence 

of a single instance of direct intimida- 
tion of an employee who attempted to 
distribute union literature was sufti- 
cient to justify an injunction against 
interference with employees’ rights to 
self-organization. National Labor Re- 
_ lations Act, §§ 7, 8(1-3), 29 U.S.C.A. 
§§ 157, 158(1-3).—National Labor Re- 
lations Board v. Ford Motor Co., 114 
F.2d 905. 

_Hvidence sustained finding of Na- 
tional Labor Relations Board that au- 
tomobile manufacturer circulated a 
“vote of confidence” in manufacturer’s 
labor policies in presence of foremen 
who in some cases asked employees 
to sign, as result of which most em- 
ployees did sign, and that vote was 
then publicized as an indorsement of 
manufacturer's labor policies and as 
a rejection of union, and that such cir- 
culation and publication of the vote in- 
terfered with, restrained and coerced 
employees in the exercise of rights to 
self-organization to join, form and as- 
sist labor organizations, and to bargain 
collectively. National Labor Relations 
Act, §§ a; 8(1-3), 29 U.S.C.A, §§ 157, 


National Labor Re-- 


vee» es 


MASTER AND SERVANT 


158(1-3).—National Labor’ Relations 
Board y. Ford Motor Co., 114 F.2d 905. 

Under the National Labor Relations 
Act, employees have fundamental 
right to organize for collective bar- 
gaining, to select representatives of 
their own choosing, and to unite for 
concerted action in other respects. Na- 
tional Labor Relations Act, 29 U.S.C.A. 
§ 151 et seq.—National Labor Relations 
Board v. Ford Motor Co.. 114 F.2d 
905. , 

The distribution by automobile man- 
ufacturer of an almanac and pamphlet 
containing uncomplimentary references 
to labor organizations and stating man- 
ufacturer’s views of unions, which dis- 
tribution was made by handing the 
literature to each employee at factory 
gates, was an exercise of freedom of 
expression guaranteed by the Constitu- 
tion and was not an “unfair labor 
practice” as constituting interference 
with, restraint, and coercion of em- 
ployees in exercise of rights of self- 
organization. National Labor Relations 
Act, §§ 7, 8(1-3), 29 U.S.C.A. §§ 157, 
158(1-3); U.S.C.A.Const. Amend. 1.— 
National Labor Relations Board v. 
Ford Motor Co., 114 F.2d 905. 


Evidence sustained National Labor 
Relations Board’s order for reinstate- 
ment of 23 employees on ground their 
discharge by automobile manufacturer 
was for union activities. National La- 
bor Relations Act, 29 U.S.C.A. § 151 
et seq.—National Labor 
Board v. Ford Motor Co., 114 F.2d 905. 

Uncorroborated hearsay | evidence, 
challenged by credible testimony of 
employee’s superior that employee was 
discharged for cause, did not sustain 
National Labor Relations Board’s find- 
ing that employee was discharged for 
union activity and should be rein- 
stated. National Labor Relations Act, 
29 U.S.C.A. § 151 et seq.—National 
Labor Relations Board y. Ford Motor 
Co., 114 F.2d 905. 


©.C.A.6. Where there was substan- 
tial evidence to support finding of Na- 
tional Labor Relations Board that em- 
ployer by making statements disparag- 
ing to a union, and by threats of dis- 
crimination had interfered with exer- 
cise of employees’ right to form an or- 
ganization of their own choosing and 
had dominated and interfered with 
formation and administration of and 
contributed support to a company or- 
ganization, the Board’s conclusion that 
employer had committed unfair labor 
practices was binding upon Circuit 
Court of Appeals. National Labor Re- 
lations Act, 29 U.S.C.A. § 151 et seq.— 
Ohio Power Co, v. National Labor Re- 
lations Board, 115 F.2d 839. 


C.C.A.6. In proceeding to enforce Na- 
tional Labor Relations Board’s order to 
cease and desist from unfair labor 
practices, evidence -held sufficient to 
support board’s finding that respondent 
employer violated National Labor Rela- 
tions Act by dominating and interfer- 
ing with administration of, and con- 
tributing financial and other support to, 
employees’ association and coercing em- 
ployees to support such association and 
abstain from joining certain union. 
National Labor Relations Act, §§ 7, 8(1, 
2), 29 U.S.C.A. §§ 157, 158(1, 2).—Na- 
tional Labor Relations Board v. West 
Kentucky Coal Co., 116 F.2d 816. 

Reinstatement of wrongfully dis- 
charged employee and payment for 
time lost by him are remedies unknown 
to common law, but created by Nation- 
al Labor Relations Act and appropriate 
to enforcement thereof. National La- 
bor Relations Act, § 10(c), 29 U.S.C.A. 
§ 160(c).—National Labor Relations 
Board v. West Kentucky Coal Co., 116 
F.2d 816. 

The procedure outlined by National 
Labor Relations Act is not designed to, 
and orders authorized thereby do not, 
award damages as such for unfair la- 
bor practices, and proceeding thereun- 
der cannot be made private one to en- 
force private right, but is public pro- 
cedure looking only to public ends. 
National Labor Relations Act, § 10, 29 
U.S.C.A. § 160.—National Labor Rela- 
tions Board v. West Kentucky Coal Co., 
116 F.2d 816. 


Relations. 


Where val bi : 
Board’s, finding that certain employees 


National 


were discharged because of their union 
membership or activities in violation of 
National Labor Relations Act is sup-— 
ported by substantial evidence, board’s 
order that such employees be offered 
reinstatement and made whole financial- 
ly will be enforced by Circuit Court of 
Appeals. National Labor Relations Act, 
§§ 8(3), 10(c), 29 US.C.A. §§ 158(3), 
160(c).—National Labor Relations 
Board v. West Kentucky Coal Co., 
116 F.2d/ 816. ‘ 
©.0.A.6. Hostility to outside unions 
prior to enactment of the National La- 
bor Relations Act and preference for a 
company union unless later unequivo- 
cally repudiated may be considered in 
determining whether employer has been 
guilty of unfair labor practices, within 
the Act. National Labor Relations Act, 
29 U.S.C.A. § 151 et seq.—Atlas Under- 
wear Co. v. National Labor Relations 
Board, 116 F.2d 1020. - 

Evidence sustained finding of Nation- 
al Labor Relations Board that em- 
ployer interfered with free exercise by 
its employees of their right to self- 
organization. National Labor  Rela- 
tions Act, 29 U.S.C.A. § 151 et seq.— 
Atlas Underwear Co. v. National Labor 
Relations Board, 116 F.2d 1020. 

Hmployer would be held responsible 
for the acts of industrial relations 
counsellor for an association of manu- 
facturers of which employer was a 
member, and of employee who had orig- 
inally been employed as a guard during 
a strike, in determining whether em- 
ployer had interfered with the free ex- 
ercise by its employees of their right 
to self-organization under the National 
Labor Relations Act. National Labor 
Relations Act, 29 U.S.C.A. § 151 et seq. 
—Atlas Underwear Co. v. National La- 
bor Relations Board, 116 F.2d 1020. 

A bona fide shut down of a plant 
does not of itself constitute a violation 
of the National Labor Relations Act, 
but a statement to employees that it 
might be necessary to close plant, made 
during period when a unionization of 
employees was sought to be effected, 
would be regarded as coercive, in viola- 
tion of the aet, notwithstanding sincere 
belief on the part of employer’s execu- 
tives that such result would of necessi- 
ty follow. National Labor Relations 
Act, 29 U.S.C.A. § 151 et seq.—Atlas 
Underwear Co. vy. National Labor Re- 
lations Board, 116 F.2d 1020. 

The employment of undercover op- 
eratives to spy upon employees in their 
effort to organize is a violation of the 
National Labor Relations Act. Nation- 
al Labor Relations Act, 29 U.S.C.A. § 
151 et seq.—Atlas Underwear Co. v. Na- 
oa Labor Relations Board, 116 F.2d 


Evidence of employer’s hostility to 
unionization, employment of a private 
detective agency and installation of 
an operative in the guise of a produc- 
tion worker, the billing of union dues 
by agency as expense, reports to man- 
agement immediately destroyed, and 
the presence of investigator at union 
meetings, would sustain inference that 
primary purpose of employment of pri- 
vate agency was espionage over and 
surveillance of union activities, in viola- 
tion of the National Labor Relations 
Act. National Labor Relations Act, 29 
U.S.C.A. § 151 et seq.—Atlas Under- 
wear Co. v. National Labor Relations 
Board, 116 F.2d 1020. 

C.C.A.6. In proceeding to enforce 
cease and desist order of National La- 
bor Relations Board against employer, 
evidence sustained Board’s findings re- 
garding improper discharge of or dis- 
crimination against employees. Na- 
tional Labor Relations Act §§ 7, 8(3), 
10(c, e), 29 U.S.C.A. §§ 157, 158(3), 160 
(c, e).—National Labor Relations Board 
v. Dow Chemical Co., 117 F.2d 455, 

Where National Labor Relations 
Board ordered employer to reinstate 
employees and pay each of employees 
lost wages after making deductions in- 
cluding amounts employees received for 
work performed on work relief projects, 
prevision of order requiring employer 
to pay any such amount deducted to 
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of federal, 
, county, municipal or other gov- 
ernment financing relief project was un- 

_ authorized. National Labor. Relations 
Act § 10(c), 29 U.S.C.A.-§ 160(c).—Na- 
tional Labor Relations Board v. Dow 
Chemical Co., 117 F.2d 455. | 

C.€.A.6. Finding of the National La- 
bor Relations Board that employer en- 
gaged in unfair labor practices in con- 
travention of the National Labor Rela- 
tions Act through unlawful acts of in- 
terference, restraint, coercion, and do- 
mination were supported by substantial 
evidence. National Labor Relations 
Act, § 1 et seq., §§ 2(6, 7), 7, 29 USS. 
C.A. § 151 et seq., §§ 152(6, 7), 157.— 
Triplex Screw Co. vy. National Labo 
Relations Board, 117 F.2d 858. ’ 

The right of discharged employee to 
i receive back pay depends on whether 
employer in dismissing the employee 
was guided by matters of comparative 
efficiency, and, other factors. being 
equal, by seniority, or whether it was’ 
guided by anti-union considerations in 
violation of the National Labor Rela- 
tions Act. National Labor Relations 
Act, § 1 et seq., §§ 2(6, 7), 7, 29 US. 
C.A, § 151 et seq., §§ 152(6, 7), 157.— 
Triplex Screw Co. v. National Labor 
Relations Board, 117 F.2d 858. 

‘Finding in support of National Labor 
Relation Board’s order allowing back 
pay, that eight named employees were 
discharged because of their union ac- 
tivities, was supported by substantial 
evidence. National Labor Relations 
Act, § 1 et seq., §§ 2(6,7), 7, 29 U.S. 
C.A. § 151 ef seq., §§ 152(6, 7), 157.— 
k Triplex Screw Co. v. National Labor 
“ Relations Board, 117 F.2d 858. 


Evidence that employee wore a union 
button while she worked and that she 

actively solicited membership for union 
during lunch hours permitted National 

Labor Relations Board to indulge in- 

ference, as basis for order directing 
az Rayment of back pay, that cause of her 
; ischarge was union activity. National 
; Labor Relations Act, § 1 et seq., §§ 2 
a (6, 7), 7, 29 U.S.C.A. § 151 et seq., §§ 
“4 152(6, 7), 157.—Triplex Screw Co. v. 


National Labor Relations Board, 117 
F.2d 858. 
: The fact that employer was required 


a to pay wages to eight discharged em- 

: ployees during two years and three 
‘ months of delay in decision by the Na- 
tional Labor Relations Board would not 
permit court to grant relief, in absence 
of provision in National Labor Rela- 
tions Act fixing a time limit for rendi- 
tion of decisions by the Board. Na- 
tional Labor Relations Act, § 1 et seq., 
§§ 2(6,7), 7, 29 U.S.C.A. § 151 et _seq., 
§§ 152(6, 7), 157—Triplex Screw Co. v. 
National Labor Relations Board, 117 F. 
2d 858. 


Where the National Labor Relations 
Board orders reinstatement, with back 
‘pay of employees found to have been 
unlawfully discharged or denied rein- 
statement, and directs the employer to 
deduct from the back pay such amounts 
as were received by the employees 
from governmental agencies for services 
performed in the meantime on work 
relief projects, the Board may not re- 
quire the employer to pay to the gov- 
ernmental agencies the amounts so de- 
ducted. National Labor Relations Act, 
§ 1 et seq., §§ 2(6, 7), 7, 29 U.S.CA. 
§ 151 et seq., §§ 152(6, 7), 157.—Triplex 
Serew Co. v. National Labor Relations 
Board, 117 F.2d 868. 

C.C.A.6. Evidence establishing per- 

- sonal zealousness and individual bias 
against certain union on the part of 
two supervisory employees which so 
far as the record showed left the em- 

Z ployees unmoved, failed to establish 

that the employees were guilty of vio- 
lation of the National Labor Relations 
‘Act, where there was no evidence that 
activities or statements of supervisory 
employees represented policy of the 
employer and there was positive evi- 
dence to the contrary. National lLa- 
bor Relations Act, §§ 7, 8(1, 2), 29 U. 
S.C.A. §§ 157, 158(1, 2).—National La- 
bor Relations Board v. Sparks-Withing- 
ton Co., 119 F.2d 78. 

C.C.A.7. Evidence held sufficient to 
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gouty of unfair labor practices in re- — 
using to bargain collectively with. 
labor union and in discharging cer- 
tain employees and decreasing amount 
of work of others because of their 
union activities. National Labor Re- 
lations Act § 8(1, 8, 5), 29 U.S.C.A. § 
158(1, 8, 5)—New York Handkerchief 
Mfg. Co. v. National Labor Relations 
Board, 114 F.2d 144 

Evidence that discharged employees 
had been active in union and par- 
ticipated in election thereof as em- 
ployees’ collective bargaining repre- 
sentative contrary to employer’s wishes 
and that some of them were told by 
their. forelady that employer had no 
work for ‘‘voters” was sufficient to sup- 
port National Labor Relations Board’s 
finding that such employees were dis- 
criminated against in violation of stat- 
ute, National Labor Relations Act § 
8(1, 3), 29 U.S.C.A. § 158(1, 3)—New 
York Handkerchief Mfg. Co. vy. Na- 
tional Labor Relations Board, 114 F.2d 


144. 

Evidence that two employees, claimed 
by .employer to have been discharged 
for inefficiency, had been employed by 
such employer for many years and had 
been active in union affairs and that 
employer was hostile toward union 


and employees connected therewith, 
was. sufficient to support National 
Labor Relations Board’s conclusion 


that such discharged employees were 
discriminated against in violation of 
statute. National Labor Relations Act 
§ 8(3), 29 U.S.C.A. § 158(3).—New_York 
Handkerchief Mfg. C. v. National Labor 
Relations Board, 114 F.2d 144. 


The National Labor Relations 
Board’s conclusion from conflicting evi- 
dence that employee was discharged 
because of union activity and partici- 
pation in election of union as em- 
ployees’ collective bargaining represen- 
tative, not because he refused to do 
certain work assigned to him, should 
not be disturbed by Circuit Court of 
Appeals. National Labor Relations Act 
§ 8(3), 29 US.C.A. § 158(8).—New 
York Handkerchief Mfg. Co. v. National 
Labor Relations Board, 114 F.2d 144. 

The National Labor Relations Board 
properly ordered employer to reimburse 
discriminatorily discharged employee 
for lost pay from time of his dis- 
charge until he began work for Works 
Progress Administration at greater 
compensation. National Labor  Rela- 
tions Act § 8(3), 29 U.S.C.A. § 158(3). 
—New York Handkerchief Mfg. Co. v. 
National Labor Relations Board, 114 
F.2d 144, ‘ 

The National Labor Relations Board 
pegueny ordered employer to reim- 
urse discriminatorily discharged em- 
ployee for lost pay from time of her 
discharge until date of hearing on 
board’s charges of unfair labor prac- 
tices by employer, where such em- 
ployee obtained other employment and 
stated that she did not desire re-em- 
ployment by accused employer. Na- 
tional Labor Relations Act § 8(3), 29 
U.S.C.A. § 158(3).—New York Hand- 
kerchief Mfg. Co. v. National Labor 
Relations Board, 114 F.2d 144. 

The National Labor Relations 
Board’s finding that employer made 
discriminatorily discharged employees 
no offers of reinstatement on date be- 
yond which employer claimed that they 
should not be reimbursed for lost pay 
will not be disturbed by Circuit Court 
of Appeals, where there was no proof 
of who wrote letter requesting such 
employees to return to work or wheth- 
er it was actually mailed to them and 
all of them denied receiving such let- 
ter or offer of reinstatement. National 
Labor Relations Act § 8(3), 29 U.S. 
C.A. § 158(3).—New York MHandker- 
chief Mfg. Co. v. National Labor Rela- 
tions Board, 114 F.2d 144. 

The National Labor Relations Board 
is without authority to require em- 
ployer to reimburse governmental agen- 
cy for moneys paid thereby to em- 
ployees unlawfully discharged by such 
employer. National Labor Relations 
Act § 8(3), 29 U.S.C.A. § 158(3).—New 


sila aaa : ey Neale 
York Handkerchief Mfg. Co. v. National _ as 
Labor Relations Board, 114 F.2d 144. 
_©.C.A.7. The prior existence and 
subsequent dissolution of company rep- — 
resentation plan is not per se an “un- 
fair labor practice’, and is not evidence _ 
of such an anti-union attitude of com- _ 
pany that it may be said to constitute 
“coercion” of employees within National 
Labor Relations Act, National Labor — 
Relations Act § 8(1-3), 29: U.S.C.A. § — 
158(1-3).—Foote Bros. Gear & Machine © 
Corporation vy. National Labor Rela- 
tions Board, 114 F.2d 611. Aieok 
In proceeding to set aside order of 
National Labor Relations Board cover- 
ing alleged anti-union labor activities 
of employer, evidence was insufficient 
to show that independent union of em- 
‘ployees was fostered and dominated by 
employer. National Labor Relations 
Act, § 8(1-3), 29 U.S.C.A. § 158(1-3)— 
Foote Bros. Gear & Machine Corpora- 
tion v. National Labor Relations Board, 
114 F.2d 611. he aics: 
In proceeding to set aside order of 
National Labor Relations Board cover- 
ing employer’s alleged anti-union labor 
activities, evidence was insufficient to 
show that employer coerced or intimi 
dated employees in respect to unio 
activities by questions asked employee 
National Labor Relations Act § 8(1-— , 
29 U.S.C.A. § 158(1-3).—Foote Bros. 
Gear & Machine Corporation v. Nation: 
Labor Relations Board, 114 F.2d 611. | 
In proceeding to set aside order of | 
National Labor Relations Board cover- — 
ing employer’s alleged anti-union labo 
activities, evidence was insufficient to 
show that employee was discharged be-- 
cause of his activities on behalf of rival 
union. National Labor Relations Act § | 
8(3), 29 U.S.C.A. § 158(3).—Foote Bros. | 
Gear & Machine Corporation vy. Nation- 
Fey | Relations Board, 114 F.2d 


ry 


In proceeding to set aside order of ~ 
National Labor Relations Board cover- — 
ing employer’s alleged anti-union labor 
activities, burden of proof of employer’s 
discharge of employee because of union ~ 
activities was on board. National 
Labor Relations Act § 8(3), 29 U.S.C.A. 
§ 158(3)—Foote Bros. Gear & Machine > 
Corporation v. National Labor Rela-- 
tions Board, 114 F.2d 611. | / 


In proceeding to set aside order ¢ 
National Labor Relations Board cove j 
ing employer’s alleged anti-union labor __ 
activities, evidence was insufficient to 
support board’s finding that employee 
was discharged because of union activ 
ties. National Labor Relations Act § 8 — 
(3), 29 U.8.C,A, Q 158(3)—Foote Bros, 
Gear & Machine Corporation v. National — 
Labor Relations Board, 114 F.2d 611. 

Undue and improper influence of em- 
ployer evidence by interference with 
employee of a coercive character is con- © 
demned by National Labor Relations — 
Act. National Labor Relations Act § 
8(1-3), 29 U.S.C.A. § 188(1-3).—Foote 
Bros. Gear & Machine Corporation vy. 
National Labor Relations Board, 114 
W.2d 611. Ne 

In proceeding to set aside order of 
National Labor Relations Board cover- 
ing employer’s alleged anti-union labor ~ 
activities, evidence was insufficient to — 
support board’s finding that employees — 
were unduly influenced or coerced by 
employer in selection of bargaining 1 aie 
agent or in creation of independent ~~ 
union. National Labor Relations Act § ; 
8(1-3), 29 U.S.C.A. § 158(1-3).—Foote 
Bros. Gear & Machine Corporation v. 
National Labor Relations Board, 114 
F.2d 611, \ 

C.C.A.7. Where sit-down strike by a 
number of employees occurred on 
March 16, 1937, and on the following 
day when plant was closed by employ- 
er there ensued a general strike which 
was continued because of employer’s 
improper refusal to recognize and bar- 
gain with union on March 23, 1937, em- 
ployees who did not return to work in 
compliance with notice from employer 
when plant was reopened on March 25, 
1937, did not thereby cease to be ‘‘em- 
ployees” so as to preclude National 
Labor Relations. Board from ordering 
their reinstatement. National Labor 
Relations Act §§ 2(3), 8(3, 5), 29 U.S. 


iyi 849. 


all times from physical 


§ 56 


C.A. §§ 152(3), 158(8, 5).—Stewart Die 
Casting Corporation v. National Labor 


‘Relations Board, 114 F.2d 849. 


Where sit-down strike developed into 
a general strike but employer in. deal- 
ing with those on strike made no dis- 
tinction between those who had partici- 
pated in sit-down strike and those who 
had not, but solicited all former em- 
ployees without discrimination to re- 
turn to their jobs, employer was pre- 
cluded, subsequent to strike settlement, 
from claiming that the sit-down strik- 
ers, as distinguished from other em- 
ployees, had lost their status as em- 
ployees so as to prevent National Labor 
Relations Board from ordering their 
reinstatement, particularly where rec- 
ord did not show number or identity of 
the sit-down strikers. National. Labor 
Relations Act, §§ 2(3), 8(3, 5), 29 U.S. 
C.A. §§ 152(3), 158(3, 5).—Stewart Die 
Casting Corporation vy. National Labor 
Relations Board, 114 F.2d 849. 

Where employees were re-employed 


on various dates after termination of 


strike, but were not restored to their 
former status and were subsequently 
dismissed because of their activity in 
behalf of union, National Labor Rela- 
tions Board order requiring their re- 
employment or placement on a pref- 


erential list with restoration of seni6ri- 
ty rights was not erroneous because 


allegedly beyond issues presented by 


_ complaint which charged refusal to bar- 
- gain collectively with the union and re- 


fusal to reinstate striking employees. 
National Labor Relations Act, § 8(3), 
29 U.S.C.A. § 158(3).—Stewart Die Cast- 


HY ‘ing Corporation v. National Labor Re- 


ations Board, 114 F.2d 849. 
“The National Labor Relations Board 
was without power to order, in con- 


nection with requirement that various 


employees be reinstated with back pay, 
that employer reimburse federal, state, 
county and municipal agencies for any 
sums paid the employees while em- 
ployed on work-relief projects during 
the period for which back pay was or- 
dered. National Labor Relations Act, § 
8(3, 4), 29 U.S.C.A. § 158(38, 4)— 


4 Stewart Die Casting Corporation v. Na- 


tional Labor Relations Board, 114 F.2d 


C.C.A.7. In proceeding for enforce- 
ment of an order of the National La- 
bor Relations Board against an em- 
ployer, evidence sustained Board’s find- 


ing that employer was guilty of “unfair. 
- Jabor practices” in dominating and in- 
_terfering with employees’ labor organi- 
gation and by attempting to coerce em- 


ployees into keeping out of union activi- 
ties. National Labor Relations Act, 29 
U.S.C.A. § 151 et seq.—National Labor 


Relations Board v. General Motors Cor- 
‘poration, 116 F.2d 306. 


An order of National Labor Relations 
Board directing employer to afford all 
its employees reasonable protection at 
assaults or 
threats of physical violence directed at 
discouraging membership in,unions was 
not objectionable as being too broad, 
since it merely called upon the employ- 
er to cease and desist from unfair labor 
practices found to exist in relation to 
employer’s interference with and coer- 
cion or intimidation of its employees in 
the exercise of their right of self- 
‘organization. National Labor Relations 
Act, 29 U.S.C.A. § 151 et seq.—National 
Labor Relations Board v. General Mo- 
tors Corporation, 116 F.2d 306. 


An order of the National Labor Re- 
lations Board directing employer to 
afford all its employees reasonable pro- 
tection at all times from physical. as- 
saults or threats of physical violence 
directed at discouraging membership in 
unions was not fatally defective because 
of indefiniteness, since the ‘‘reasonable” 
protection required would be given 
when employer maintained order and 
discipline characteristic of a well-run 
manufacturing plant, and in good faith 
assumed the position that its employees 
could freely choose their bargaining 
ote for although the term “reason- 
able’? was somewhat relative, it was 
not so uncertain that the employer 
could not comply with the Board’s or- 
der. National Labor Relations Act, 29 
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considered all of the facts, all of the 


U.S.C.A. § 151 et seq.—National Labor 
Relations Board vy. General Motors Cor- 
poration, 116 F.2d 306. j 
Agreement between employer and la- 
bor union that all cases pending before 
National Labor Relations Board should 


be withdrawn and that no further _ 


claims of alleged discrimination of any 
kind would be presented to the Board 
or to the employer for alleged discrim- 
ination against union or its members 
occurring prior to date of agreement 
did not preclude the Board from is- 
suing complaint against employer for 
unfair labor practices based on charges 
filed regarding employer’s conduct pri- 
or to the agreement. National Labor 
Relations Act, § 10(a, b), 29 U.S.C.A. § 
160(a, b).—National Labor Relations 
Board v, General Motors Corporation, 
116 F.2d 306. 

C.C.A.7. An employer may discharge 
an employee whom the employer be- 
lieves is not doing his work faithfully 
or well, and the discharge may be with 
or without good reason, excuse, or 
justification provided it is not for the 
employee’s union activities. National 
Labor Relations Act § 1 et seq. 29 U.S. 
C.A. § 151 et‘seq.—National Labor Re- 
lations Board v. Automotive Mainte- 
nance Machinery Co., 116 F.2d 350. 

Evidence that employees unlocked 
door in basement of factory during 
working hours to permit entrance into 
factory of a Union organizer, although 
the employees knew that a proposed 
meeting between organizer and factory 
representatives was impossible because 
of absence of the president of the fac- 
tory, and that the employees were im- 
mediately discharged, did not authorize 
a cease and desist order of the National 
Labor Relations Board on ground: that 
employees were discharged because of 
their union activities, notwithstanding 
that union activities might have ac- 
tuated the employees, who under the 
evidence, were guilty of breach of their 
duty as employees. National Labor Re- 
lations Act § 10(c), 29 U.S.C.A. § 160(c). 
—National Labor Relations Board y. 
Automotive Maintenance Machinery Co., 
116 F.2d 350 

€.C.A.7. On question whether there 
is evidence supporting a finding of the 
National Labor Relations Board that an 
employer through its representatives in- 
terfered with, restrained, and coerced 
its employees in the exercise of their 
rights to self-organization, it is not 
necessary that those engaged in anti- 
union activities have the power to hire 
and discharge directly, but it is suffi- 
cient that they occupy positions of au- 
thority and thus represent the employ- 
er. National Labor Relations Act, § 8 
(1, 3, 5), 29 U.S.C.A. § 158(1, 3, 5).— 
National Labor Relations Board v. Chi- 
cago Apparatus Co., 116 F.2d 753. 


On petition for enforcement of an or- 
der of the National Labor Relations 
Board issued against an employer found 
to have engaged in unfair labor prac- 
tices, evidence supported Board’s find- 
ing that employer, through its officers 
and foremen, generally pursued a policy 
of intimidation and coercion towards its 
employees in the exercise of their rights 
to self-organization. National Labor 
Relations Act § 8(1, 8, 5), 29 U.S.C.A, 
§ 158(1, 3, 5).—National Labor Rela- 
tions Board v. Chicago Apparatus Co., 
116 F.2d 753. 


On petition for enforcement of an or- 
der of the National Labor Relations 
Board issued against an employer 
found to have engaged in unfair labor 
practices in discharging employees be- 
cause of their union activities, the duty 
of the Circuit Court of Appeals was not 
to weigh the evidence but to ascertain 
whether there was sufficient evidence to 
support the Board’s finding. National 
Labor Relations Act § 8(1, 8, 5), 29 
U.S.C.A. § 158(1, 3, 5).—National Labor 
Relations Board v. Chicago Apparatus 
Co., 116 F.2d 753. 

The Circuit Court of Appeals in de- 
termining whether there was sufficient 
evidence to support a finding of the 
National Labor Relations Board that 
an employer engaged in unfair labor 
practices in discharging three em- 
ployees because of their union activities 
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evidence, and all of the inferences 
which might be fairly drawn therefrom. 
National Labor Relations Act, § 8(1, 3, 
5), 29 U.S.C.A. § 158 (1, 3, 5).—National 
Labor Relations Board v, Chicago Ap- 
paratus Co., 116 F.2d 753. i 

On petition for enforcement of an or- 
der of the National Labor Relations 
Board issued against an employer 
found to have engaged in unfair labor 
practices, there was sufficient evidence 
to support the Board’s finding that the 
employer discharged three employees 
because of their union activities. Na- 
tional: Labor Relations Act, § 8(1, 3, 5), 
29 U.S.C.A. § 158(1, 3, 5).—National I.a- 
bor Relations Board v. Chicago Appa- 
ratus Co., 116 F.2d 753. 

An employer’s hostility toward any 
union and its determined effort to de- 
feat the organization of its employees 
into a union must be considered in de- 
termining whether an active union 
member was discharged for his union 
activities contrary to the National La- 
bor Relations Act when no other satis- 
factory reason for the discharge ap- 
pears. National Labor Relations Act, § 
8(1, 3, 5), 29 U.S.C.A. § 158(1, 3, 5).— 
National Labor Relations Board v.. Chi- 


cago Apparatus Co., 116 F.2d 753. \ 


C.C.A.7. Evidence held to authorize 
findings of National Labor Relations 
Board that employer interfered with 
employees in exercise of their rights by 
derogatory remarks about unions, ques- 
tioning employees concerning labor af- 
filiatiens and activities, warning em- 
ployees against affiliation, and coercive 
acts against president of union. Na-. 
tional Labor Relations Act §§ 7, 8(1, 2, 
5), 9,:29: U.S.G.A. §§ 157, .158(1, 2; 5), 
159.—Valley Mould & Iron Corporation 
v. National Labor Relations Board, 116 
F.2d 760. 

C.C.A.7. Acts and statements by an 
employer hostile to a union may prop- 
erly be determined to be discrimina- 
tory though they would not be so con- 
sidered coming from an employer with 
a friendly attitude. National Labor 
Relations Act § 1 et seq., 29 U.S.C.A. 
§ 151 et seq.—National Labor Rela- 
tions Board v. Vincennes Steel Corpora- 
tion, 117 F.2d 95 

The reviewing court was bound by > 
finding of ational Labor Relations 
Board concerning statement by employ- 
er’s superintendent which was hostile 


to proposed union and required. that ~ 


case be considered in the light that 
employer was hostile to union and did 
not intend to recognize it. National 
Labor Relations Act § 1 et seq., 29 U. 
S.C.A. § 151 et seq.—National Labor 
Relations Board v. Vincennes Steel Cor- 
poration, 117 F.2d 169. 

Evidence held to authorize finding by 
National Labor Relations Board that 
plan for purchase of stock by em- 
ployees was promulgated as a device to 
circumvent union, and that as a result 
thereof employer interfered with, re- 
strained and coerced employees. Na- 
tional Labor Relations Act §§ 2(6, 7), 
7, 8(1, 3), 29 U.S.C.A. §§ 152(6, 7), 157, 
158(4, 3).—National Labor Relations 
Board v. Vincennes Steel Corporation, 
117 F.2d 169, 


Evidence held to authorize findings 
by National Labor Relations Board of 
discrimination in laying off employees, 
as respects six employees who were 
laid off and reinstated after filing of 
charges against employer, but not as 
respects two men who were laid off 
after such reinstatement. National La- 
bor Relations Act §§ a fas Hee 3), 

soap) a 
—National Labor Relations Board : 
VAR CEAnED Steel Corporation, 117 F.2d 


The National Labor Relations Board 
has burden of showing that discharge 
of employee was on account of his un- 


ion activities. National Labor Rela- 
tions Act § 1 et seq., 29 U.S.C.A. § 151 
et seq.—National Labor’ Relations 


Board v. Vincennes Steel Corporation, 
117 F.2d 169. 

In proceeding before National Labor 
Relations Board, employer’s proposal 
to re-employ workman who had been 
laid off if a disinterested physician se- 
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ch that he could work, was material | 


to show employer’s good-faith and sup- 


port contention that discharge was re- 


4 s 


rather than union activity. National 


- Labor Relations Act § 1 et seq., 29 


U.S.C.A. § 151 et seq.—National Labor 


‘Relations Board v. Vincennes Steel Cor- 


poration, 117 F.2d 169. 

In order of National Labor Relations 
Board, requirement that sums deducted 
from amounts paid to employees be 
paid over to specified. governmental 
agencies was invalid. National Labor 
Relations Act § 1 et seq., 29 U.S.C.A. § 
151 et seq.—National Labor Relations 
Board y. Vincennes Steel Corporation, 
117°F.2d 169, 

C.C.A.7. National Labor Relations 
Board’s proposed decree of enforce- 
ment could not embrace provision that 
employer should cease interfering with, 


» restraining, or coercing its employees 


of 


in the exercise of their right to self- 
organization, to form, join, or assist. 
labor organizations, to bargain col- 
lectively through representatives of. 
their own choosing, and to engage in 
concerted activities for collective bar- 
gaining or other mutual aid or protec- 
tion, as guaranteed by specified section 


. of the National Labor Relations Act, 


where the opinion held that no viola- 
tion of that section was charged or 
found except incidently by a domina- 
tion of two labor organizations in vi-. 


_ olation-of another section of the act, © 
and employer had denied recognition 
those organizations prior to the. 
hearing. National Labor Relations Act, 


§§.7, 8(2); 29 U.S.C.A. §§ 157, 158(2). 
—A. E. Staley Mfg. Co. v._ National, 
Labor Relations Board, 117 F.2d 868. 


C.C.A.7. Where trial. examiner ex- 
pressed doubt as to true motive for 
employee’s discharge and there was 
evidence in record which would sup- 
port a finding of a union-biased dis- 
charge. National Labor Relatiuns Board 
did not err in reversing examiner and 
in finding that employee’s, discharge 
constituted an ‘unfair labor practice’. 
National Labor Relations Act §§ 8(1, ee 
10(c), 29 U.S.C.A. §§ 158(1, 3), 160(c). 
—National Labor Relations Board vy. 

uperior Tanning Co., 117 F.2d 881, 
certiorari denied Superior Tanning Co. 
vy. National Labor Relations Board, 61 
S.Ct. 834. 

Expressions 
labor unions by an employer, 


of opinion concerning 
when 


employer intends that expressions shall 


have effect of coercing and intimidating 


* employees, are violative of National La- 


i 


. 


-seq., § 


nate unions from 


“National Labor. Relations Act 


‘ 


bor Relations Act, National Labor Re- 

lations Act § 10(c), 29 U.S.C.A.§ 160 
(c).—National Labor Relations Board 

v. Superior Tanning Co., 117 F.2d 881. 

certiorari denied Superior Tanning Co. 

ig Ran Labor Relations Board, 61 
Ct. - 


The primary objective of National . 


Labor Relations Act is to secure em- 
ployees against employer’s interference, 
restraint or coercion in relation to 
‘unionization and collective bargaining: 
National Labor Relations Act § 1 et 
§ 7, 8(1), 29. U.S.C.A. § 151 et. 
seq., 157, 158(1).—National Labor Re- 
lations Board v. Superior Tanning Co., 
117 F.2d 881, certiorari denied Superior 
Tanning Co. v. National Labor Rela- 
tions Board, 61 S.Ct. 

Where evidence justified finding that 
employer was engaged in an “unfair 
labor practice’ in that it carried on a 
planned program to discourage union- 
ization of its employees and to elimi- 
its plan, National 
Labor Relations Board was warranted 
in ordering employer to desist from 
discouraging membership in unions by 
anti-union discrimination against em- 
ployees in regard to terms of condi- 
tion of their employment, from inter- 
rogating its employees as to their union 
affiliations or activities for purpose of 
interfering with their right to self- 
organization, and from interfering with 
employees’ right to form, join or as- 
sist any union in any other rrarven 

’ 
, 160 


8), 10(c), 29 U.S.C.A. §§ 158(1, 


~ (e).—Natic 


STAGE ie FO 


7 in . ite 
LASTER 


ie 
ah 


certiorari denied Superior Tanning Co. 
Healy ye Labor Relations Board, 61 


_- Where ‘evidence justified finding that 


discharge of employee was brought 
about because of his union affiliation 
and activities and constituted an un- 
fair labor practice, National Labor Re- 
lations Board was warranted in or- 
dering employer to reinstate employee 
with back pay. National Labor Rela- 
tions Act §§ 8(1, 3), 10(c), 29 U.S.C, 
A. §§ 158(1, 3), 160(c).—National La- 
bor Relations Board vy. Superior Tan- 
ning Co., 117 F.2d 881, certiorari denied 
Superior Tanning Co. v. National Labor 
Relations Board, 61 S.Ct. 834. f 

The provision in an order of National 
Labor Relations Board requiring em- 
ployer to reinstate employee with back 
pay, 
which employee might have received 
in interim for work performed on work 
relief projects should be deducted from 
amount ordered to be paid to him by 
employer and should be paid over to 
‘governmental agency which supplied 
such work relief fund, was. beyond 
board’s authority and board's’ back 
pay order would be enforced with such 
provision eliminated. National Labor 
Relations Act § 10(c), 29 U.S.C.A. § 160 
(c).—National Labor Relations Board 
v. Superior Tanning Co., 117 F.2d 881. 
certiorari denied Superior Tanning Co. 
v. National Labor Relations Board, 61 
S.Ct. 834. 

Where evidence was insufficient to 
establish that certain employees were 
laid off by employer for anti-union: 
reasons, National Relations 
Board was not authorized to order 
that employees be placed on a_prefer- 
ential list to be offered employment 
as it arises, though board felt that in 
view of employer’s conduct - it~ was 
possible that employer would not re- 
employ the employees even if their 
former positions or substantially equiv- 
alent positions became available. Na- 
tional Labor Relations Act §§ 8(1, 8), 
10(c), 29 U.S.C.A. §§ 158(1, 3), 160(¢c).— 
National Labor Relations Board v.. Su- 
perior Tanning Co., 117 F.2d 881, cer- 
tiorari denied Superior Tanning Co. v. 
National Labor Relations Board, 61 S. 
Ct, 834. ‘ 

Where evidence justified finding that 
individual contracts entered into be-> 
tween employer and employees were an 
instrument’ of employer interference 
and restraint of union activities, Na- 
tional Labor Relations Board was war- 


‘ranted in ordering employer to cease 


giving. effect to individual contracts, 


especially. Where adjustments or arbi- 


tration clause in contracts, in itself 
violated National Labor Relations Act. 
National Labor Relations Act. §§ 7, 8(1, 


3}. 10(¢c), 29 U.S.C.A. §§ 157, 158(1, 
3), 160(c).—National Labor Relations 
Board v. Superior Tanning Co:, 117 


F.2d 881, certiorari denied Superior 
Tanning Co. v. National Labor Rela- 
tions Board, 61 S.Ct. 834. 

Where evidence justified finding that 
individual contracts entered into be- 
tween employer and employees were an 
instrument of employer. interference 
and restraint of union activities, an or- 
der of National Labor Relations Board 
requiring employer to cease giving ef- 
fect to the contract “or to any modifi- 
cation, continuation, extension or re- 
newal thereof, or to any similar form 
of contract for any period subsequent to 
December 31, 1938,” was proper, and 
not too broad. National Labor Rela- 
tions Act §§ 7, 8(1, 3), 10(c), 29 U.S. 
C.A. §§ 157, 158(1, 3), 160(c).—National 
Labor Relations Board v. Superior 
Tanning Co., 117 F.2d 881, certiorari 
denied Superior Tanning Co. v. Nation- 
al Labor. Relations Board, 61 S.Ct. 834. 

Where evidence justified finding that 
individual contracts entered into be- 
tween employer and employee were an 
instrument of employer’ interference 
and restraint of union activities, order 
of National Labor Relations Board re- 
quiring notice to each employee that 
contracts violated Nationaji Labor Rela- 
tions Act was proper. National Labor 
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-Labor Relations Act. ; 
Relations Act, § 8(1-3), 29 U.S.C.A..§ 
Relations — f 
Penee vy. Auburn Foundry, 119 F.2d _ 


. rs q 
Literature prepared by the National — 


“Act. 


Relations. Act °s 1, 8(1, 3), 10(c), 29 
By Serie 3} pened 
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‘National Labor Relations Board vy. Su-— 
perior Tanning Co., 117 F.2d 881, cer- | 
tiorari denied Superior Tanning Co. v. 
National Labor Relations Board, 61S. 


Ct. 834 


€.0.A.7. Evidence that for several 


weeks after union started to organize 


employees of firm it was unable to ~ 


obtain a meeting place in city wherein 


pie Ser Gis 


firm was located did not.tend to prove ~ 


that firm was guilty of unfair labor. 
practices in violation of the National 


158(1-3).—National Labor 


ssociation of Manufacturers and pur- 
porting to answer questions concerning 


which provided that any sum the Nationa] Labor Relations Act by 


National Labor 


quoting the author of the bill, one of — 


its active proponents, the Suprem 
Court of the United States and the 
Committee on Labor of the United 


States House of Representatives, could Peat 


not be construed as calewlated to mis 
lead wtih respect to employees’ r‘ght 
under the act, and distribution of th 
literature was improperly found by the 
National Labor Relations Board to vi 


—National 
Auburn. Foundry, 
Evidence loy« : 
titude toward outside union suppor 
conclusion of National Labor Relati 
Board :that.employer was. guilty of in 
terference, coercion and restraint i i- 
olation of the National Labor Relations 
National Labor Relations Act, § 
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8(1), 

Labor Relations Board y. Auburn Foun: 

dry, 119 F.2d 381. se: Maite 
Employer had the same right to de- 

mote as it had to discharge an em 

ployee, and could do either without vi- © 


olating the National Labor Relations ~ 


Act, provided such action was for some 


sreason other than union activities. Na- — 


tional Labor Relations Act, § 1. 
seq., and § 8(3), 29 U.S.C.A, § 151 
seq., and § 158(3).—National Lab 
Relations Board v. Auburn Foundr 
119 F.2d 334. ea 

Evidence did not support finding of 
National Labor Relations Board that 
discharged employee was discrimi 
against because of his union acti 
National Labor Relations Act, § 8(3),. 
29 U.S.C.A. § 158(3).—National Labor 
Relations Board v, Auburn Foundry, 
119 F.2d 331. ~ 3 Y 

Evidence supported finding of Na- 
tional Labor Relations Board that lay 
off of employee was not on basis of 
seniority but was because of suc 


employee’s union membership and ac fe 


tivities. National Labor Relations Act, 
§ 8(3), 29 U.S.C.A. § 158(3).—Nationa 
Labor Relations Board v. Auburn Foun 
dry, 119.F.2d 331, eae eb 

C.C.A.7, In proceeding against em- 
ployer for unfair labor practices, evi- 
dence was insufficient to sustain. find- 


4 


ing of National Labor Relations Board - 


that employee, allegedly discharged for 


violation of employer’s rule requiring © 


employees te wear goggles, was dis- 
charged for union activities and did not 
justify board’s cease and desist order. 
National Labor Relations Act §§ 8(1, 3), 
10(c), 29 U.S.C.A. §§ 158(1, 3), 160(c).. 
—National Labor Relations Board v. 
Illinois Tool Works, 119 F.2d 356. ¢ 

The part of order of National Labor 
Relations Board directing employer to 
pay to certain fiscal agencies a sum 
equal to amounts which were paid. 
to employee; allegedly discriminated 
against because of his union activities, 
for labor performed by him upon work 
relief project, was improper. National 
Labor Relations Act § 1 et seq., 29 U. 
S.C.A, § 151 et seq.—National Labor 
Relations Board vy. Illinois Tool Works, 
119 F.2d 356. 


C.C.A.7. Evidence supported findings 
of National Labor Relations Board 


respecting employer’s at- 1) 


29 U.S.C.A. § 158(1).—National — 


ited 
ese 


i, 


= izes, 


§ 56 


that employer interfered with, re- 
strained, and coerced its employees in 
violation of National Labor Relations 
Act by threatening discharge of em- 
ployees and closure of employer’s plant 
if employees did not refrain from union 
activities and that employer wrongful- 
ly locked out employees and refused to 
reinstate them in violation of the act. 
National Labor Relations Act § 8(1, 3), 
29 U.S.C.A. § 158(1, 3).—National La- 
bor Relations Board vy. Mall Tool Co., 
119 F.2d 700. 

_ An order of National Labor Relations 
Board requiring employer to pay rein- 
stated employees back wages from 
March 15, 1937, was unauthorized, in 
so far as it related to period prior 
to September 23, 1938, and would be 
modified to require back pay only for 
period subsequent to latter date where 
charges against employer were not filed 
until September 23, 1938, and record 
disclosed no mitigating circumstances 
_ justifying delay. National Labor Re- 
lations Act § 8(1, 3), 29 U.S.C.A. § 
158(1, 3).—National Labor Relations 
Board v. Mall Tool Co., 119 F.2d 700. 

A reinstatement order of National 
Labor Relations Board requiring an 
employer to reinstate employees is not 
merely means of vindication or of resti- 
tution of private rights. National La- 
bor Relations Act § 8(1, 3), 29 U.S.C. 
A, § 158(1, 3).—National Labor Rela- 
a, see Board y. Mall Tool Co., 119 F.2d 

The policy of the National Labor 
Relations Act requires that coercive ef- 
fects of discrimination upon all em- 
ployees be dissipated by means of re- 
instatement, where the act so author- 
National Labor Relations Aet, § 
- 1 et seq., and § 8(1, 3), 29 U.S.C.A. 
- § 151 et seq., and § 158(1, 3).—National 
Labor Relations Board v. Mall Tool 
/GCo., 119 F.2d), 700. 

Under the National Labor Relations 
Act, Congress intended to make it il- 
legal for employers to discharge men 
for exercising their rights of self-de- 
termination of bargaining agents and to 
deprive an employer of any prestige 
he might hope for from ridding his 
organization of those who oppose his 
attempts to destroy employees’ right 
to organize. National Labor Relations 
Act, § 1 et seq. and § 8(1, 3), 29 U. 


«BCA? § 151 et seq., and § 158(1, 3).— 


National Labor Relations Board v. 
Mall Tool Co., 119 F.2d 700. 

_ Bvidence that certain persons who 
had been improperly discharged by 
_their employer in violation of National 


Labor Relations Act had not obtained 


regular equivalent employment  sus- 
tained finding of National Labor Re- 
lations Board that such persons were 
“employees” within meaning of the 
act and warranted order that such 
persons be reinstated to former em- 
ployment. National: Labor Relations 
Act, §§ 2(8), 8(1, 3), 10, 29 U.S.C.A. 
§§ 152 (8), 158(1, 3), 160—National 
Labor Relations Board v. Mall Tool 
Co., 119 F.2d 700. 


An order of the National Labor Re- 


0. lations Board directing an employer 


to reinstate employees found to have 
been discriminated against was im- 
proper in so far as order directed re- 
-imbursement of public bodies for com- 
pensation paid by them to employees 
ordered reinstated. National Labor Re- 
‘lations Act § 8(1, 3), 29 U.S.C.A. § 158 
~ (1, 3).—National Labor Relations Board 
v. Mall Tool Co., 119 F.2d 700. 

C.C.A.7, Although a person who has 
been discharged from his employment 
and refused reinstatement by employer 
in violation of National Labor Rela- 
tions Act, has obtained other regular 
equivalent employment at equally good 
wages, the National Labor Relations 
Board may, in view of provisions of 
the act authorizing board to take such 
affirmative action as will effectuate pol- 
icies of Act, order that such person 
be reinstated to employment with back 
pay, and Circuit Court of Appeals will 
decree enforcement of such an order, 
National Labor Relations Act, §§ 2(3), 
10(c), 29 U.S.C.A. §§ 152(3), 160(¢c).— 
National Labor Relations Board vy. 
Mall Tool Co., 119 F.2d 700. 
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C.C.A.7.. Evidence of statements by. 
employers’ officers that no work would 
be available to members of certain 
union, that employers would not “go 
along with” such union, that employ- 
ers’ president warned employees against 
domination of professional agitators, 
denounced union’s strike committee as 
unfair to men in manufacturing de- 
partment, intimated that union leaders 
had deceived employees with promises 
and contrasted the strikers who were 
members of the union with workers at 
another plant. who were free of in- 
fluence of outside organizers, sustained 
finding that the employers had in- 
fluenced, coerced and interfered with 
employees in their determination of 
their bargaining agent. National La- 
bor Relations Act §§ 7, 8(1-4), 29 U. 
S.C.A. §§ 157, 158(1-4).—National La- 
bor Relations Board y. Aluminum Pro- 
ducts Co., 120 F.2d 567, 

Evidence sustained order of the Na- 
tional Labor Relations Board requiring 
employers to reinstate with back pay 
certain employees, on ground that they 
had been discriminated against because 
of their union activities. National La- 
bor Relations Act §§ 7, 8(1-4), 29 U. 
S.C.A. §§ 157, 158(1-4)—National La- 
bor Relations Board vy. Aluminum Prod- 
ucts Co., 120 F.2d 567. 

_C.C.A.7.. Evidence sustained conclu- 
sions of the National Labor Relations 
Board that employer refused to bargain 
collectively with union as exclusive 
agent of employees and that employer 
interfered with, restrained and coerced 
the employees in exercise of their 
rights to self-organization as guaran- 
teed by the National Labor Relations 
Act. National Labor Relations Act, §§ 
1, 8(1, 8,.5), 9(a), 29 U.S.C.A. §§ 157, 
158(1, 8, 5), 159(a).—National Labor 
eons Board v. Bachelder, 120 F.2d 
574. 


An employer’s disproportionate treat- 
ment of union and nonunion workers 
may, under certain circumstances, be 
persuasive evidence of “discrimination” 
in regard to hire and tenure of em- 
ployment in violation of the National 
Labor Relations Act, and evidence that 
men not reinstated after a shutdown of 
the plant were members of a negotiat- 
ing committee may be sufficient to sup- 
port a finding of discrimination against 
such employees. National Labor Re- 
lations Act 483), 29 U.S.C.A. § 158(8). 
—National abor Relations Board v. 
Bachelder, 120 F.2d 574. - 

Evidence that, after shutdewn of 
plant, employer reinstated all but 
three of 31 nonunion employees but 
reinstated only 29 of 96 union em- 
ployees, coupled with other evidence, 
sustained finding of discrimination in 
regard to hire and tenure of employ- 
ment in violation of the National La- 
bor Relations Act. National Labor Re- 
lations Act § 8(3), 29 U.S.C.A. § 158(3). 
—National Labor Relations Board v. 


‘Bachelder, 120 F.2d 574. 


Where state court which had ap- 
pointed receiver directed termination of 
manufacturing operations, but order 
did not contemplate a permanent ces- 
sation, and plant was reopened almost 
immediately, successor receiver could 
not defend charge of discrimination in 
reinstatement of union and nonunion 
employees on the ground that the re- 
lation of employer and employee was 
severed by the shutdown. National La- 
bor Relations Act § 8(3), 29 U.S.C.A. 
§ 158(3).—National Labor Relations 
Board v. Bachelder, 120 F.2d 574. 

A direction in order of the National 
Labor Relations Board that certain 
sums be deducted from amounts to be 
paid to employees who had been im- 
properly refused reinstatement, and 
that such sums be paid to certain 
specified governmental agencies, was 
invalid. National Labor Relations Act 
§ 1 et seq., 29 U.S.C.A. § 151 et seq.— 
National Labor Relations Board  v. 
Bachelder, 120 F.2d 574. 

_C.C.A.7. The National Labor Rela- 
tions Board properly recognized that 
an employer up to the time that it 
was not guilty of any unfair labor 
practices had a right to hire new em- 
ployees to replace strikers. National 
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Labor Relations Act §§ 
U.S.C.A. Gi 

Go. v. National Labor Relations Board, 
120 F.2d 918. \ 

A letter, sent by an employer to all 
employees, including those on strike, 
and found by the National Labor Re- 
lations Board to have restrained’ or 
coerced employees in their rights re- 
lating to organization and collective 
bargaining, was required to be taken 
as a whole, and employer’s conduct 
both before and after sending of letter 
was material in construing what was 
intended. National Labor Relations 
Act §§ 7, 8(1), 29 U.S.C.A. §§ 157, 158 
(1).—Wilson & Co. v. National Labor 
Relations Board, 120 F.2d 918. 

Evidence was insufficient to support 
the National Labor Relations Board’s 
conclusion that a letter signed by em- 
ployer’s general manager and sent to 
all employees, including employees on _ 
strike, informing employees that .oper-~ 
ations would be resumed on a stated 
date, that employees not reporting to 
work or furnishing some reason other 
than strike would be assumed to have 
resigned, that their names would be 
taken off pay roll, and that other per- 
sons would ,be permanently engaged 
to perform their duties, restrained or 
coerced employees in the exercise of 
their rights relating to organization 
and collective bargaining. National 
Labor Relations Act §§ 7, 8(1), 29 U. 
S.C.A. §§ 157, 158(1).—Wilson & Co. v. 
National Labor Relations Board, 120 
F.2d 913. 

Statements made by supervisory em- 
ployees, even if they demonstrated co- 
ercion by employer contrary to the 
National Labor Relations Act, were 
erroneously relied on by the National 
Labor Relations Board to show “co- 
ercion’, where there was no evidence 
that the plant superintendent or any 
other officer of employer authorized 
statements or that they were made in 
EAS f with employer’s policy. Na- 
tional Labor Relations Act §§ 7, 8(1), 
29 U.S.C.A. §§ 157, 158(1).—Wilson & 
Co. v. National Labor Relations Board, 
120 F.2d 913. 

A statement attributed to employer’s 
chief engineer, telling a union member 
who was not on strike that ‘there 
won’t be no union in this place’ and 
that if he were in his place he would | 
not “go out’, was improfferly relied on 
by the National Labor Relations Board 
as showing “coercion’’ by employer con- 
trary to the National Labor Relations 
Act, where union had been in existence 
for months without any interference by 
employer and had been recognized by 
employer as the bargaining agent, and 
union member to whom statement was 
made joined strikers. National Labor 
Relations Act, §§ 7, 8(1), 29 U.S.C.A. 
§§ 157, 158(1)—Wilson & Co. v. Na- 
eet Labor Relations Board, 120 F.2d 


ale 

Striking employees retained their 
status as “employees” when strike was 
called, even though it was called under 
a misapprehension, and employer was 
required to accord them nondiscrimina- 
tory treatment so long as the strike 
was conducted in a lawful manner. Na- 
tional Labor Relations Act § 8 
U.S.C.A. 158 (3).—Wilson & Co. v. 
ae Labor Relations Board, 120 F, 


An employer who has not caused a 


strike or prolonged it by unfair labor 


practices is not bound under the Na- 
tional Labor Relations Act to discharge 
employees hired to fill the place of 
striking employees upon their election 
to resume their employment .in order 
to create places for them. National La- 
bor Relations Act § 8(3), 29 U.S.C.A. 
§ 158(3).—Wilson & Co. v. National 
Labor Relations Board, 120 F.2d 913. 
An employer had the right of deter- 
mining which striking employees had 
engaged in unlawful conduct, but in 
making that determination it acted at 
its hazard and could not under the Na- 
tional Labor Relations Act discriminate 
against a striker under the guise that 
he had engaged in unlawful conduct. 
National Labor Relations Act § 8(38), 29 
US.C.A, § 158 (3).—Wilson & Co. vy. 


7, 8(1, 5),.29 
157, 158(1, 5).—Wilson & 
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An employer was not subject to crit- 
_icism under the National Labor Rela- 


proposal of a mayor and a labor con- 
ciliator that it reinstate all striking em- 
ployees and later discharge those who 
had participated in unlawful conduct, 
where employer had hired a large num- 
ber of new employees to take the places 
of striking employees and had obligated 
itself to furnish them permanent em- 
ployment, since employer had a right 
so to do and was under no duty_to 
discharge those new employees. Na- 
tional Labor Relations Act § 8(3), 29 
U.S.C.A. § 158(3).—Wilson & Co. vy. 
National Labor Relations Board, 120 
F.2d 913. 
Employees have a right to strike for 
good cause or for no cause, but the 
strike must be conducted in a lawful 
manner, and when so conducted the 
striker retains his status as an “em- 
ployee’’ and is protected by the Na- 
tional Labor Relations Act. National 
Labor Relations Act § 1 et seq., 29 U. 
S.C.A. § 151 et seq.—Wilson & Co. v. 
National Labor Relations Board, 120 
. F.2d 913 

An employer was within its rights 
under the National Labor Relations Act 
in its position that it be accorded the 
privilege of selecting from striking em- 
ployees guilty of violence the ones 
which it would reinstate. National La- 
bor Relations Act § 8(3), 29 U.S.C.A. 

§ 158(3).—Wilson'& Co. v. National La- 

bor Relations Board, 120 F.2d 913. 

That some striking employees who 
participated in violence and unlawful 
activities might have been union of- 
-ficials did not minimize employer’s 
right to refuse reinstatement, and em- 
ployer was not required under the Na- 
tional Labor Relations Act in advance 
of applications for reinstatement to 
identify union members whom employ- 
er might deem objectionable. National 
Labor Relations Act § 8(3), 29 U.S.C.A. 
§ 158(3).—Wilson & Co. v. National La- 
bor Relations Board, 120 F.2d 913. 

Specifying striking employees’ con- 
duct as unlawful, violent, and criminal 
acts was sufficient under the National 
Labor Relations Act, as against con- 
tention that employer failed to specify 
the types of conduct it might consider 
sufficient to bar reinstatement of strik- 
ing employees. National Labor Rela- 
tions Act, § 8(3), 29 U.S.C.A. § 158(3). 
—Wilson & Co. v. National Labor Rela- 
tions Board, 120 F.2d 913. 

That employer abandoned long-stand- 
ing seniority policy could not be argued 
in support of conclusion that employer 
discriminated against striking em- 
ployees in violation of the National La- 
bor Relations Act in connection with 
reinstatement, where employer had 
hired new employees in numbers suffi- 
cient to operate its plant, since employ- 
er was not obligated to replace them 
and under those’ circumstances its prev- 
ious seniority practice could not be 
followed. National Labor Relations Act 
§ 8(3), 29 U.S.C.A. § 158(3).—Wilson & 
Co. v. National Labor Relations Board, 
120 F.2d 913. 

An employer to settle a strike was 
not required under the National Labor 
Relations Act to agree to discharge all 
newly hired employees and to take back 
all striking employees regardless of 
their unlawful conduct. National La- 
bor Relations Act § 8(3), 29 U.S.C.A. § 
158(3)—Wilson & Co. v. National La- 
bor Relations Board, 120 F.2d 913. 

C.C.A.7. Evidence supported findings 
of the National Labor Relations Board 
of interference, restraint, and coercion 
on the part of an employer toward its 
employees and of domination and sup- 
port of an employees’ association, and 
the board properly concluded that the 
association was merely a reflection of 
the employer’s interference, notwith- 
standing a majority of employees pres- 
ent at a meeting voted for an inde- 
pendent company union. National La- 
bor Relations Act § 8(1-3), 29 U.S.C.A. 
§ 158(1-3).—National Labor Relations 
Board vy. Reynolds Wire Co., 121 F.2d 
627, 


Free Gv eee a ere yn 
nal Labor Relations Board, 120 F, 
ita Hie : iy _.- .outside: unions, that foreman accosted 


tions Act for refusing to agree to the 
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Evidence that employer was hostile to 


employee of five years’ standing with 
an obscene epithet when he saw em- 
ployee wearing union button at work, 
and that employee was discharged for 


writing a remark on recently painted: 


inner door of factory toilet obscenely 
characterizing paint job, supported the 
conclusion of the National Labor Re- 
lations Board that employee was dis- 
charged because of his union activities 
and that discharge was discriminatory. 
National Labor Relations Act § 8(1-3), 
29 U.S.C.A. § 158(1-3).—National Labor 
Relations Board v, Reynolds Wire Co., 
121 H.2d 627. 

Where record revealed persistent at- 
tempts by employer by varying meth- 
ods to interfere with employees’ right 
of self-organization, a general injunc- 
tive order of the National Labor Rela- 
tions Board was proper.—National La- 
bor Relations Board y. Reynolds Wire 
Co., 121 F.2d 627. 

_A cease and desist order of the Na- 
tional Labor Relations Board was or- 
dered to be modified by deleting work- 
relief provision directing to pay over 
to appropriate fiscal agency of the fed- 
eral, state, county, municipal, or other 
government which supplied funds for 
work-relief projects, amount deducted 
from amount ordered to be paid to 
discharged employee directed to be of- 
fered reinstatement with back pay.— 
National Labor Relations Board vy. 
Reynolds Wire Co., 121 F.2d 627. 

C.C.A.7. In determining whether let- 
ter concerning rights of employees un- 
der National Labor Relations Act, dis- 
tributed by employer to its employees, 
constituted interference with or coer- 
cion of employees in violation of the 
act, it should be read in its entirety 
and the court may not by picking out a 
Single sentence from the context of the 
letter give to it a correct meaning. Na- 
tional Labor Relations Act § 8(1, 2), 29 
U.S.C.A, 158(1, 2).—National Labor 
Relations Board v. Gutmann & Co., 121 
F.2d 756. 

Letter concerning rights of employees 
under the National Labor Relations 
Act, which was prepared by employer 
and distributed to its employees, was 
not construable as a threat or an at- 
tempted coercion of employees in viola- 
tion of the act. National Labor Rela- 


tions Act § 8(1,2), 29 U.S.C.A. § 158 


(1, 2).—National Labor Relations Board 
v. Gutmann & Co., 121 F.2d 756. 

BHvidence which disclosed that em- 

loyees who were allegedly discharged 
Peace of union activities were not re- 
instated as required by order of -Na- 
tional Labor Relations Beard until aft- 
er completion of membership drives by 
union and local labor organization, and 
that employees who were paid wages 
‘for period between their discharge and 
time of their return to work, were not 
prevented from taking active part in or- 
ganization of union and were notified of 
mass meeting of employees, was insuffi- 
cient to sustain finding that postpone- 
ment of reinstatement of employees was 
motivated by purpose to deprive union 
of aid of the organizers and thus hin- 
der union’s membership campaign, in 
violation of National. Labor Relations 
Act. National Labor Relations Act, § 8 
(1, 2), 29 U.S.C.A. § 158(1, 2).—Nation- 
al Labor Relations Board v. Gutmann 
& Co., 121 F.2d 756. 

©.C.A.8. An employee who was re- 
ceiving $60.50 per week at time of dis- 
charge and who secured other employ- 
ment at $48, and later at $50 per week, 
did not obtain “other regular and sub- 
stantially equivalent employment’ so 
as not to be an employee whom Na- 
tional Labor Relations Board, under 
National Labor Relations Act, could 
order reinstated and made whole for 
loss sustained, notwithstanding that 
employee’s successor was first paid 
$5 per week and later $47.50 per 
week, where successor was not as- 
signed all the duties which employee 
had performed. National Labor Re- 
lations Act § 2(3), 29 U.S.C.A. § 152 
(3).—National Labor Relations Board 
v. Skinner & Kennedy Stationery Co., 
113 F.2d 667. 
. Evidence warranted finding of Na- 


tional Labor Relations Board that em- 
ployee. was discharged for union mem- . 
ership and not for reasons of econo- 


my. National Labor Relations Act §§ 
Go Bru 1 OCC) it 29. US.C. A 28871161, 105, cee 
160(c).—National Labor Relations — 


Board v. Skinner & Kennedy Station- 
ery Co., 113 F.2d 667. ray 
An order of National Labor Relations | 
Board providing that discharged em- 
ployee should be offered reinstatement 
to his former position, without preju- 
dice to his seniority and other rights 
and privileges, did not mean that em- 
ployee must be offered a position re- 
quiring performance of exactly each 
and every duty formerly performed by 
him, but the position offered to him 
must be substantially the same and ~ 
equivalent to his former  position.- 
National Labor Relations Act § 10(c), 
29 U.S.C.A. § 160(c).—National Labor 
Relations Board v. Skinner & Kennedy 
Stationery Co., 113 F.2d 667. 2 oe 
The words “rights and privileges” 
in order of National Labor Relations — 
Board that foreman should be offered — 
reinstatement to his former position, — 
without prejudice to his seniority and 
other rights and privileges, did not 
include the right to hire and discharge — 
employees under foreman, National 
Labor Relations Act § 10(c), 29 U.S. — 
C.A. § 160(c).—National Labor Rel 
tions Board v. Skinner & Kennedy Sta 
tionery Co., 113 F.2d 667. pe 
Hvidence warranted finding of Na ‘NG 
tional Labor Relations Board that 
hee 


economic reasons, 
Relations Act §§ 
C.A. §§ 


nedy Stationery Co., 113 F.2d 667. 
C.C.A.8. Hvidence sustained finding 
of National Labor Relations Board 
that employer engaged in unfair labor 
ractices affecting commerce by inter- — 
ering with, restraining, and coercing ~ 
its employees in their right to self- 
organization, and justified enforcement 
of board’s cease and desist order. Na- 
tional Labor Relations Act §§ 8(1, 3), 
10(c), 29 U.S.C.A, §§ 158(1, 3), 160(c). 
National Labor Relations Board v. 
Viking Pump Co., 113 F.2d 759. 
Evidence sustained finding of Na 
tional Labor Relations Board that em- 
ployer discriminatorily discharged two 
of its employees because of their union 
activity and discharged a third 
ployee because he gave testimony — 
der the National Labor Relations Act, | 
and justified order requiring reinstate 
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Where employer discriminatorily dis- 
charged two of its employees because, ! 
of their union activity and discharged 
a third employee because he gave tes- 
timony under the National Labor Re- 
lations Act, order requiring reinstate- 
ment of the employees to their former 
positions with back pay was author- 
ized. National Labor Relations Act 
§§ 8(1, 3, 4), 10(c), 29 U.S.C.A. §§ 158 
(1, 3, 4), 160(c).—National Labor Re- 
lations Board v. Viking Pump Co., 113 
2a" 759, 


C.C.A.8. Evidence that responsible — 
officers of employer did not actually 
use information secured through es- 
pionage system to interfere with em- 
ployees’ rights, and that the system 
was discarded as respects union affilia- 
tions and activities without likelihood 
of resumption of such use, did not com- 
pel National Labor Relations Board to 
find noninterference with employees’ 
rights, and did not preclude finding 
that objectionable use of system might 
recur. National Labor Relations Act, 
§§ 7, 8(1, 3), 29 U.S.C.A. §§ 157, 158 
(1, 3).—Montgomery Ward & Co. vy. 
National Labor Relations Board, 115 i" 
F.2d 700. . 

Evidence held to authorize order of : 
National Labor Relations Board requir- 
ing employer to cease and desist from 


rd v. Viking Pump Co., 113 F.2d — 


- eharged 


- lations 


§ 56 


use of espionage-system to interfere 
with, restrain or coerce employees in 
respect to rights guaranteed by Na- 
tional Labor Relations Act, as against 
eontention that order would prevent 
employer from using espionage system 
to detect thefts and _ irregularities. 
National Labor Relations Act, §§ 7, 
8(1, 8), 29 U.S.C.A. §§ 157, 158(1, 3).— 
Montgomery Ward & Co. v. National 
Labor Relations Board, 115 F.2d 700. 

C.C.A.8. The National Labor Rela- 
tions Board’s order prohibiting unfair 
labor practices in substantially the lan- 
guage of the National Labor Relations 
Act provisions making it an “unfair 
labor practice’ to interfere with, re- 
strain, or coerce employees in exercise 


‘of right of self-organization or to 


dominate or interfere with formation or 
administration of any labor organiza- 
tion or contribute financial or other 
support to it, was proper as against ob- 
jection that it went too far and failed 
to specify conduct that would be 
deemed a contempt. National Labor 
Relations Act, §§ 8(1, 2), 10(c), 29 U.S. 


C.A. §§ 158(1, 2), 160(c).—National La- 


bor Relations Board v. Swift & Co., 
116 F.2d 143. 
©.C.A.8. Mere suspicion or conjec- 


ture alone will not afford a proper hba- 


sis for finding of National Labor Re- 
lations Board that there was unfair 
discrimination by employer against dis- 
employee.—Cudahy Packing 
Co. v. National Labor Relations Board, 
116 F.2d 367. 

Where employer was charged with 
unfair discrimination against employee 


‘because of union activity, it was un- 


necessary that the National Labor Re- 
Board produce evidence dis- 
proving the probability that employee 


: was discharged on account of light re- 


ceipts at employer’s PES plant and 
was not re-employed because of lack 


of seniority rights but it was neces- 


such employees. 


sary that there be evidence of circum- 
stances from which the board could 


conclude with reasonable certainty that 
employee was discharged because _ of 


his union affiliation. National Labor 
Relations’ Act, 29 U.S.C.A. § 151 et seq. 
—Cudahy Packing Co. v. National’ La- 


bor Relations Board, 116 F.2d 367. 


Byidence was insufficient to sustain 
finding of National Labor Relations 
Board that an employee was discharged 


because of his union activities and did 
not 
- statement. 
Act, 29 U.S.C.A. § 151 et seq.—Cudahy 
- Packing Co. v. National Labor Rela- 
tions Board, 116 F.2d 367. 


justify order directing his rein- 
National Labor Relations 


Evidence sustained finding of Nation- 
al abor Relations Board that five 


2 employees were refused employment be- 


eause of union activities and justified 
an order directing reinstatement of 
National Labor Rela- 
tions Act, 29 U.S.C.A. § 151 et seq.— 
Cudahy Packing Co. vy. National La- 
bor Relations Board, 116 F.2d 367. 
Where National Labor. Relations 


Board ordered employer to reinstate 
certain employees with back pay and 
directed 


deduction from | payments 
amount the employees had received for 
work performed upon work relief proj- 
ects, provision of order requiring em- 


“ployer to reimburse the governmental 
‘agencies which had made the payment 


for the work relief was unauthorized. 
National Labor Relations Act, 29 U.S. 
C.A. § 151 et seq.—Cudahy Packin 
Co. v. National Labor Relations Board, 
116 F.2d 367. . 

C.C.A.8. The National Labor Rela- 
tions Board had power to issue a com- 
plaint against an employer, even though 
it found that the union which made 
the charge upon which the complaint 
issued did not represent the majority 
of the employees, where charge in ad- 
dition to charging refusal to bargain 
with majority’s representative, charged 
interference, restraint, and coercion of 
employees in exercise of their right of 
self-organization and _ discriminatory 
discharge of named employees because 
of their union activities. National La- 
bor Relations Act §§ 7, 8, 9(a), 10, 29 
U.S.C.A. §§ 157, 158, 159(a), 160.—Na- 
tional Labor Relations Board v. Brash- 
ear Freight Lines, 119 F.2d 379. 


‘tion of employees, 


MASTER AND SERVANT 

Evidence supported National Labor 
Relations Board’s finding that employ- 
er’s foreman who had power to ter- 
minate employees’ employment engaged 
in hostile activity to union organiza- 
and responsibility 
for foreman’s actions was attributable 
to employer. National Labor Relations 
Act §§ 7, 8, 29 U.S.C.A. §§ 157, 158.— 
National Labor Relations Board _v. 
Brashear Freight Lines, 119 F.2d 379. 

Findings of the National Labor Re- 
lations Board, supported by evidence, 
that employer’s foreman engaged in 
hostile activity to union organization 
of employees and that foreman and 
shop clerk spied on such organization 
activities, were sufficient to sustain a 
board order requiring employer to 
cease and desist from all interference 
with free action of employees in self- 
organization, with particular reference 
to union. National Labor’ Relations 
Act §§ 7, 8, 10, 29 U.S.C.A. §§ 157, 158, 
160.—National Labor Relations Board 
LOS raged Freight Lines, 119 F.2d 

Where evidence showed that discharge 
of one employee by employer was for 
good cause and there was no substan- 
tial evidence that discharge was for 
union activities, but there was substan- 
tial testimony to support National La- 
bor Relations Board’s finding that an- 
other employee was discharged because 
of union activities, an order of the 
board in so far as it directed reinstate- 
ment of the first employee would not 
be sustained, but it would be sustained 
in so far as it directed reinstatement 
of the other employee. National Labor 
Relations Act § 10, 29 U-S.C.A. §'160.— 
National Labor Relations Board v. 
Brashear Freight Lines, 119 F.2d 379. 

C.C.A.8. Inquiry by an employer re- 
specting employees’ union affiliations is 
violative of National Labor Relations 
Act. National Labor Relations Act § 
1 et seq., 29 U.S.C.A. § 151 et seq.— 
Texarkana Bus Co. v. National Labor 
Relations Board, 119 F.2d 480. 

Evidence that bus company had em- 
ployees sign prepared letters announc- 
ing, in effect, that signers did not wish 
anyone to bargain for them with com- 
pany, warranted conclusion that com- 
pany attempted to influence employees 
in a matter of labor organization and 
to forestall, if possible, the selection 
of a representative to bargain collec- 
tively for employees. National Labor 
Relations Act § 1 et seq., 29 U.S.C.A. 
§ 151 et seq.—Texarkana Bus Co. v. 
National Labor Relations Board, 119 
F.2d 480. 


Evidence authorized finding that 
discharge of a bus company’s employee 
was because of employee’s union ac- 
tivities and for purpose of discourag- 
ing organization of employees. Na- 
tional Labor Relations Act § 1 et seq., 
29 U.S.C.A. § 151 et seq.—Texarkana 
Bus Co. vy. National Labor Relations 
Board, 119 F.2d 480. 


Evidence ,authorized finding that bus 
company was attempting to coerce and 
interfere with union activities of its 
employees. National Labor Relations 
Act § 1 et seq., 29 U.S.C.A. § 151 et 
seq.—Texarkana Bus Co. v. National 
Labor Relations Board, 119 F.2d 480. 


_Evidence that immediately after ini- 
tial efforts were made to organize a 
union among bus company’s employees, 
company shifted certain employees who 
belonged to union from the day run _ to 
less desirable night shift and there- 
after attempted to have employees sign 
prepared letters stating, in effect, that 
signer did not wish anyone to bargain 
for him with company, supported find- 
ing that company had violated National 
Labor Relations Act. National Labor 
Relations Act 8(1), 29 U.S.C.A. § 
158(1)—Texarkana Bus Co. v. Na- 
ree Labor Relations Board, 119 F.2d 


Evidence sustained finding that a bus 
company’s employees had been discrim- 
inatorily shifted from the day to less 
desirable night shift and thereafter 
improperly discharged for union ac- 
tivities. National Labor Relations Act 
§ 1 et seq, 29 U.S.C.A. § 151 et seq. 


—Texarkana Bus Co. y. National Labor — 


Relations Board, 119 F.2d 480.. 

The National 
does not take from an employer the 
right to select his own employees. Na- 
tional Labor Relations Act § 1 et seq., 
29 U.S.C.A. § 151 et seq.—Texarkana 
Bus Co. v. National Labor Relations 
Board, 119 F.2d 480. 

The National Labor Relations Board 
was not warranted in ordering that 
a bus company reinstate a driver where 
company and driver recognized that 
relation of employer and employee no 
longer existed. National Labor Rela- 
tions Act § 1 et seq., 29 U.S.C.A. § 151 
et seq.—Texarkana Bus Co. v. National 
Labor Relations Board, 119 F.2d 480. 

A bus company charged with viola- 
tion of National Labor Relations Act 
was not bound to discharge a driver in 
order to make room for a_ second 
driver who had left employment with 
company in unsuccessful attempt to find 
work elsewhere, especially. where com- 
pany and second driver recognized that 
relation of employer and employee no 
longer existed. National Labor Rela- 
tions Act § 1 et seq., 29 U.S.C.A. § 151 
et seq.—Texarkana Bus Co. v. National 
Labor Relations Board, 119 F.2d 480. 

Evidence did not sustain finding that 
driver, whom bus company claimed 
had voluntarily quit its employ an 
failed to secure employment elsewhere, 
was discriminatorily refused reinstate- 
ment by company. National Labor Re- 
lations Act, § 1 et seq., 29 U.S.C.A. § 
151 et seq.—Texarkana Bus Co. v. Na- 
ena Labor Relations Board, 119 F.2d. 
Byvidence warranted finding that bus 


company discriminatorily suspended an. 


employee because of his union activi- 
ties. National Labor Relations Act § 
1 et seq, 29 U.S.C.A, § 151 et seq.— 
Texarkana Bus Co. v. National Labor 
Relations Board, 119 F.2d 480. 

A provision in order of National La- 
bor Relations Board directing employer 
to pada hd employees with back pay 
which directed that money received by 
employees from relief agencies during 
unemployment be deducted from net 
earnings of reinstated employees earned 
during period of discharge and that 
such money be paid over to agencies 
was unauthorized. National Labor Re- 
lations Act § 1 et seq., 29 U.S.C.A. § 151 
et seq.—Texarkana Bus Co. vy. National 
Labor Relations Board, 119 F.2d 480. 

C.C.A.8. In proceeding under Nation- 
al Labor Relations Act, evidence held 
to support findings that employers en- 
couraged membership in one union and 
its successor, and discouraged member- 
ship in affiliated union, and required 
membership in particular unions as 
condition of employment. National La- 
bor Relations Act, §§ 2(6, 7), 8(1, 3, 5) 
29 U.S:C.A. §§ 152(6, 7), 158(1, /8, 5) 
—Wagle-Picher Mining & Smelting Co. 
v. National Labor Relations Board, 119 
F.2d 903. aly , 

The National Labor Relations Board 
could base inferences concerning en- 
couragement or discouragement of un- 
jon membership upon statements or 
acts of supervisory employees not 
shown to be within scope of their au- 
thority. National Labor Relations Act, 
§§ 2(6, 7), 8 (1, 8, 5), 29 U.S.C.A. §§ 
152(6, 7), 158(1, 3, 5),.—Eagle-Picher 
Mining & Smelting Co. v. National La- 
bor Relations Board, 119 F.2d 903: 

Where there was evidentiary basis for 
finding of National Labor Relations 
Board that employers dominated par- 
ticular union, finding that employers 
were responsible for violence in clash 
between members of such union and af- 
filiated union was not without support 
in the evidence. National Labor Rela- 
tions Act §§ 2(6, 7), 8(1, 38, 5), 29 U. 
S.C.A. §§ 152(6, 7), 158(1, 3, 5).—BHagle- 
Picher Mining & Smelting Co. v. Na- 
eae Labor Relations Board, 119 F.2d 


’ 
. 


The determination of National Labor 
Relations Board that evidence support- 
ed finding of discrimination in dis- 
charge of employee must be accepted if 
sustained by substantial - evidence, 
though trial examiner was of the-con- 
trary opinion, National Labor Rela- 


‘ 


Labor Relations Act ; 


io $§ 2(6, 7), 8(1, 3,-5), 29 U.S. 
C.A. §§ 152(6, 7), 158(1, 3, 5).—Bagle- 
Picher Mining & Smelting Co. v. Na- 


j Ue aes Relations Board, 119 F. 


Evidence held to sustain ‘finding by 


National Labor Relations Board of dis- 
- crimination in discharge of research di- 


rector, National Labor Relations Act 
§§ 2(6, 7), 8(1, 8, 5), 29 US.C.A. §§ 
152(6, 7), 158(1, 8, 5).—Hagle-Picher 
Mining & Smelting Co. v. National La- 


bor Relations Board, 119 F.2d 903. 


Evidence held to sustain finding by 
National Labor Relations Board that 
employee was discharged because of un- 
ion activities. National Labor Rela- 
tions Act §§ 2(6, 7), 8 (1, 3, 5), 29 U. 
S.C.A. §§ 152(6, 7), 158(1, 3, 5).—Hagle- 
Picher Mining & Smelting Co. v. Na- 
eet Labor Relations Board, 119 F.2d 


C.C.A.8. In proceeding against em- 
ployer for unfair labor practices, evi- 
dence justified order of National Labor 
Relations Board directing employer to 
cease and desist from discouraging 
membership in certain labor organiza- 
tion. National Labor Relations Act § 


~10(c), 29 U.S.C.A.. § 160(c).—National 


Labor Relations Board v. C. Nelson 
Mrg. Co., 120 F.2d 444, 

C.C.A.8. Evidence warranted the Na- 
tional Labor Relations Board in find- 
ing that employer had been guilty of 
discrimination with respect to the hire 
and tenure of seven workmen whom 
employer refused to re-employ after 
strike, and in ordering their reinstate- 
ment.—National Labor Relations Board 
y. Blanton Co., 121 F.2d 564, 

The National Labor Relations Board 
had the right to order the reinstate- 
ment of an employee whom employer 
had refused to re-employ after strike, 
even though he had since become en- 
gaged in substantially similar employ- 
ment, where Board found that to or- 
der reinstatement would effectuate the 

olicies of the National Labor Rela- 
ions Act.—National Labor Relations 
Board vy. Blanton Co., 121 F.2d 564. 

Evidence including showing that em- 
ployer suggested that ‘union plan” 
would likely be followed by lay-offs, 
loss of bonuses, pay deductions for 
illness, and removal of plant from St. 
Louis, whereas adherence to employer’s 
“profit-sharing plan’ would be re- 
warded by vacations with pay, further 
bonuses, and steady employment, that 
employer’s president declared that em- 
ployer would never sign any written 
agreement, and that employer refused 
to meet certain authorized representa- 
tives of union, supported the National 
Labor Relations Board’s finding that 
employer was guilty of “unfair labor 
practices”. . National Labor Relations 
Act, § 8, 29 U.S.C.A. § 158.—National 
Labor Relations Board v. Blanton Co., 
121 F.2d 564. 


On petition for enforcement of an 
order of the National Labor Relations 
Board, the board’s request that its or- 
der with respect to back pay be modi- 
fied to eliminate a provision for the 
payment by employer to public work 
relief agencies of sums earned by dis- 
charged employees on work relief proj- 
ects would be granted. National Labor 
Relations Act, § 10(e), 29 U.S.C.A. § 
160(e).—National Labor Relations 
Board vy. Blanton Co., 121 F.2d 564. 

C.C.A.9.. The duty of an employer 
to reinstate employees discharged in 
violation of the provisions of the Na- 
tional Labor Relations Act arises from 
the statute’s specific provision for 
such a mandate to effectuate the pur- 
poses of the Act. National Labor Re- 
lations Act § 1 et seq, 29 U.S.C.A. 
§ 151 et seq.—National Labor Rela- 
tions Board v. American Potash & 
Chemical: Corporation, 113 F.2d 232, 
129 A.L.R. 874. 

The primary purpose of the Nation- 
al Labor Relations Act is not to cre- 
ate a remedy in the discharged em- 
ployees but it is to safeguard the em- 
ployees’ right, declared in section 1 of 
the Act, to self-organize or join an 
existing labor organization, by mak- 
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ing it not only a costly matter to the 
employer to discharge men for exer- 
cising that right, but also by depriv- 
ing him of any prestige he may have 
for ridding his organization of those 
who oppose his attempt so to destroy 
their right to organize. National La- 
bor Relations Act § 1 et seq., 29 U.S. 
C.A, § 151 et seq.—National Labor Re- 


lations Board v, American Potash & 
Chemical Corporation, 113 F.2d 232, 
129 A.L.R. 874. 


The purpose of the National Labor 
Relations Act to safeguard the em- 
ployee in the exereise of his right to 
self-organization is not effectuated if 
the employer is left in a condition to 
say to like-minded associates seeking 
to defeat the purposes of the Act, “It 
cost me a pot of money, but no man 
who has opposed me informing a 
union ever worked in my plant again.” 
National Labor Relations Act § 1 et 
seq., 29 U.S.C.A. § 151 et seq.—Na- 
tional Labor Relations Board v. Amer- 
ican Potash & Chemical Corporation, 
113 F.2d 232, 129 A.L.R. 874. 

The National Labor Relations Act 
intends that the employer shall not 
punish men who oppose his will in 
seeking to organize for collective bar- 
gaining by inflicting the destructive 
effect on the laborer of the loss of his 
place in the organization, which means 
to the American laborer more than the 
absence of his pay check. National 
Labor Relations Act § 1 et seq., 29 
U.S.C.A. § 151 et seq.—National Labor 


Relations Board v. American Potash & 


Chemical Corporation, 113 F.2d 232, 
129 A.L.R. 874. 

_To effectuate the purpose of the Na- 
tional Labor Relations Act to protect 
the laborer in his right to organiza- 
tion, it is necessary that the restora- 
tion of a discharged employee to his 
job precede the determining of back 
pay as the restored employee, as dis- 
tinguished from the discharged one, 
technically made an employee by the 
statute, has the security and restored 
confidence necessary to participate in 
negotiations for the determination of 
his back wages. National Labor Re- 
lations Act § 1 et seq., 29 U.S.C.A. § 
151 et seq.—National Labor Relations 
Board v. American Potash & Chemical 
eirhe aust 113 B.2d 232, 129 A.L.R. 


C.C.A.9. Orders requiring employer 
to cease and desist from dominating or 
interfering with administration of a 
labor organization, from contributing 
support to the organization and from 
interfering with or coercing employees 
in exercise of their right to self-organ- 
ization, etc., were calculated to protect 
employees and not to overthrow the 
organization and hence presence of the 
organization was not a pre-requisite to 
enforcement of the orders. National 
Labor Relations Act § 1, 29 U.S.C.A. § 
151.—National Labor. Relations Board 
v. Sterling Electric Motors, 114 F.2d 
738, setting aside 112 F.2d 63. 

C.C.A.10. The National Labor Rela- 
tions Act does not interfere with the 
exercise of the normal right of an 
employer to discharge or transfer em- 
ployees in the course of business. Na- 
tional Labor Relations Act, § 8(1, 3), 
29 U.S.C.A. § 158(1, 3).—Continental 
Oil Co. v. National Labor Relations 
Board, 113 F.2d 473, certiorari granted 
GLAS:CL iz. 

A transfer of an employee, or a 
change in status of an employee from 
permanent to temporary, traceable to 
membership in a labor union or _ to 
activities on behalf of a bargaining 
agency, constitutes ‘‘discrimination” 
within interdiction of the National La- 
bor Relations Act. National Labor Re- 
lations Act,’ § 8(1, 3), 29 US.C.A. § 
158(1, 3).—Continental Oil Co. v. Na- 
tional Labor Relations Board, 113 F.2d 
473, certiorari granted 61 S.Ct. 72, 

Finding that selection of particular 
employees for transfer was due to 
their membership in and activities on 
behalf of union as a bargaining agen- 
cy rather than due to a necessary re- 
duction in force at particular oil field 
brought about by change in weekly 


. 


restrained, 


§ 56 
working schedule was sustained by 
substantial evidence and would not be 
disturbed, National Labor Relations — 
Act, § 8(1, 3), 29 U.S.C.A. § 158(1, 3). | 
Continental Oil Co. v. National Labor 
Relations Board, 113 F.2d 473, certio- 
rari granted 61 S.Ct. 72. 

Under the National Labor Relations 
Act, an illegally discharged employee 
or one whose actual work has termin- 
ated as the result of wrongful discrim- 
ination has a legally protected tenure 
as an employee between date of his 
discharge or discrimination and _ his 
reinstatement. National Labor Rela-— 
tions Act, § 10(c), 29 U.S.C.A. § 160(c). 
—Continental Oil Co. v. National La- 
bor Relations Board, 113 F.2d 473, cer- 
tiorari granted 61 8.Ct. 72. AON 

The National Labor Relations Act 
creates a legal right in an employee ~— 
and authorizes the National Labor Re- — 
lations Board as a remedial measure ~ 
to order reinstatement of an illegally — 
discharged employee, with back PANG sf 
National Labor Relations Act, § 10(c), 
29 U.S.C.A. § 160(c).—Continental Oil 
Co. v. National Labor Relations Board, — 
ae eagle 473, certiorari granted 61 S. — 

e: E bie hp 


Relations Act authorizing the National 
Labor Relations Board to order an 
employer engaging in unfair labor 
practice to take such affirmative ac-- 
tion as will effectuate the policies of 
the act authorizes the Board to order — 
any relief which is reasonably adapt- 
ed to redress wrong, including restor-— 
ation of insurance rights which an em- 
ployee has lost upon wrongful termina-— 
tion of his employment. National La- 
bor Relations Act, § 10(c), 29 U.S.C.A. 
§ 160(c).—Continental Oil Co. v. Na- 
tional Labor Relations Board, 113 KF, 
2d 473, certiorari granted 61 S.Ct. 72. 
C.C.A.10. Bvidence held to support 
finding of National Labor Relations 
Board that employer interfered with, 
and coerced employees in 
exercise of right of organization and ~ 
collective bargaining as guaranteed by — 
National Labor Relations Act. Na- 
tional Labor Relations Act, § 7, 29 U. 
S.C.A. § 157.—National Labor Rela- 
tions Board vy. Stover, 114 F.2d 5138. 
In proceeding for enforcement of or- 
der of National Labor Relations Board _ 
requiring employer to reinstate dis- — 
charged employees, evidence held to 
show that employees were discharged _ 
because of inefficiency and decline in 
business, and not for engaging in union 
activities. National Labor Relations 
Act, § 8(1,.3), 29 U.S.C.A. § 158(,°3)- 
—National Labor Relations Board vy. 
Stover, 114 F.2d 513, : ai A 
C.C.A.10.. Hvidence of opposition to — 
union and subtle influence of super- 
visory employees in formation of em- ~~ 
ployees’ association not affiliated with — 
National organization, to take the place 7 
of, former employer-employee plan, held — 
to authorize adjudication that employ- — 
er engaged in “unfair labor practices” — 
affecting commerce. National 
Relations Act 


o. v. National 
Labor Relations Board, 115 F.2d 1007. 

Cal, The statute, declaring employ- 
er’s interference in his employees’ col- 
lective bargaining processes contrary to. 
publie policy of state, means that em- 
ployee organizations, formed sub- 
servient to employer’s will chiefly to 
forestall unionization of his plant by 
independent labor unions, are unlawful. 
St.1937, p. 208, § 923.—McKay v. Re- 
tail Automobile Salesmen’s Local Union 
No. 1067, 106 P.2d 378, prior opinions, 
89 P.2d 426, and 90 P.2d 113. 

Cal. The term “employer organiza- 
tion,” as used in section of statute, de- 
claring contrary to public policy em- 
ployee’s or employer’s promise to join a 
or remain member of labor organization a 
or employer organization, not to join H) 
or not to remain member of such an a 
organization, or to withdraw from em- i 
ployment relation, if he joins or re- 
mains member thereof, refers to as- H 
sociation of employers, not to company ; 
union, which is declared contrary to 


: § 56 

p public policy by subsequent section. 

; St.1937, p. 208, §§ 921, 928.—Shafer v. 

; Registered Pharmacists Union Local 
1172, 106 P.2d 403. 

a Del. The worker has right to as- 

a. sociate himself with his fellows for ad- 


vancement of his interests without in- 
terference on part of employer, and he 
has the same right to decline such 
association without fear of reprisal at 
the hands of a labor organization, and 
in absence of contractual obligation em- 
ployees may lawfully quit work singly, 
collectively or as an organization for 
any reason or for no reason, and em- 
ployer may hire and discharge work- 
men when and as he chooses, may 
employ only nonunion labor or by 
proper persuasion may induce union 
members to resign from their organiza- 
tions, and, having due _ regard for 
preservation of contractual obligations 
and repression of illegal combinations 
and conspiracies, right to sever rela- 
tions is mutual.—Motion Picture Ma- 
chine Projectionists Protective Union, 

Local No. 473, v. Rialto Theatre Co., 
17 A.2d 836. : 

'App.D.C. Evidence sustained finding 

of National Labor Relations Board that 

employer interfered with, restrained 

and coerced its employees in the exer- 
cise of their rights of self-organiza- 
tion, and that employer was, therefore, 
engaged in “unfair labor practices.’ 
National Labor Relations Act §§ 7, 8 
(1, 3), 29 U.S.C.A. §§ 157, 158(1, 3).— 
_ National Labor Relations Board vy. Ar- 
cade-Sunshine Co., 118 F.2d 49. 

Bvidence sustained finding of Nation- 
al Labor Relations Board that certain 
employee was discharged because of 
“union activities and not solely for in- 
_toxication as claimed by employer. 
' National Labor Relations Act 4 
we 7 8(1, 3), 10(e), 29 US-C.A. §§ 157, 158 
Vis (1, 38), 160(e):—National Labor Rela- 
tions Board yv. Arcade Sunshine Co., 

Mat LVS) 20' 49. 

'_ + ‘The National Labor Relations Board 
had authority, in its order restraining 
employer from interfering with and 
coercing employees in exercising their 
right of self-organization, to require 
employer to post notices that it would 
refrain from discouraging union mem- 
» bership and from interfering with right 

to organize, as against objection that 
_ by promising to “cease and desist’’ em- 
- ployer implied a confession. National 
Labor Relations Act §§ 7, 8(1, 3), 10 
_(e), 29 U.S.C.A. §§ 157, 158(1, 3), 160 
- (e).—National Labor Relations Board y. 
ch Arcade Sunshine Co., 118 F.2d 49. 
Bee A provision of an order of the Na- 

' tional Labor Relations Board requiring 
employer to reimburse government 
agencies for work relief payments made 
to discharged employee in consequence 
of his wrongful discharge was unau- 
thorized. National Labor Relations 

Act §§ 7, 8(1, 3), 10(e), 29 U.S.C.A. §§ 
(157, 158(1, 3), 160(e).—National Labor 
Relations Board y. Arcade Sunshine 

Co., 118 F.2d 49. 


-_ Where, after issuance of order by 
National Labor Relations Board re- 
quiring employer to post notices that 
it would refrain from discouraging 
union membership and from interfer- 
ing with right to organize, board 
changed its practice to provide in all 
orders that employer’s notice should 
state “that he will not engage in the 
conduct from which he is ordered to 
desist”, the order of the board was 
modified accordingly by court on peti- 
tion to enforce such order, where board 
and employer consented. National La- 
bor Relations Act, §§ 7, 8(1, 3), 10(e), 
29 U.S.C.A. §§ 157, 158(1, 3), 160(e).— 
National Labor Relations Board v. Ar- 
cade Sunshine Co., 118 F.2d 49. 
App.D.C. The National Labor Rela- 
tions Act prohibiting discharge of em- 
ployee for union activity, as applied 
to newspaper publisher, is not uncon- 
stitutional as abridging “freedom of 
National Labor Relations Act, 
7, 8(1, 3), 29 U.S/C.A. §§ 157, 158 
, 3).—Press Co. v. National Labor 
Relations Board, 118 F.2d 937, certio- 
rari denied 61 S.Ct. 1118, 313 U.S. 595, 
UR a see —: 


newspaper editorial director’s 
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statements, in a frank exchange of 


views with staff, that editorial em- 
ployees could get more through direc- 
tor than union and that union was be- 
neath dignity of professional people, 
and with reference to effect of union’s 
contract \ on. financial opefation of 


newspaper, and as result of outburst. 


of anger at being cruelly caricatured 
in union’s paper, were insufficient to 
eonstitute an “unfair labor practice’ 
condemned by National Labor Rela- 
tions Act, in absence of showing that 
director conveyed idea that employees 
had anything to fear because of union 
activities. National Labor Relations 
Act,. § 8(3), 29 U.S.C.A. § .158(3).— 
Press Co. v. National Labor Relations 
Board, 118 F.2d 937, certiorari denied 
61 S.Ct. 1118, 313 U.S. 595, 85 L.Ed. 


The National Labor. Relations. Act 
does not prohibit the right of opinion 
on the part of the employer, nor the 
expression of such opinion. National 


Labor Relations Act, §§ 7, 8(3), 29 U. 
S.C.A. §§ 157, 158(3)—Press Co. v. 
National Labor Relations Board, 118 


F.2d 937, certiorari denied 61 S.Ct. 
1118, 313 U.S. 595, 85 L.Ed. —. 

An employer’s oral statements in- 
terfering with, restraining, or coerc- 
ing employees in their rights under 
National Labor Relations Act to join 
labor organizations, to bargain col- 
lectively and to engage in concerted 
activities, constitute, an “unfair labor 


practice’. National Labor Relations 
Act, § 7, 29 U.S.C.A, § 157.—Press Co. 
v. National Labor Relations Board, 


118 F.2d 937, certiorari denied 61 S.Ct. 
1118, 313 U.S. 595, 85 L.Hd. —. 

Evidence warranted finding of Na- 
tional Labor Relations Board that 
newspaper engaged in “unfair labor 
practice’ by dismissing editorial em- 
ployees for their union activities. Na- 
tional Labor Relations Act, §§ 7, 8(3), 
29 U.S:C.A. §§ 157, 158(3).—Press Co. 
v. National Labor Relations Board, 
118 F.2d 937, certiorari denied 61 S.Ct. 
1118, 313 U.S. 595, 85 L.Ed. —. 

Evidence was insufficient to support 
finding of National Labor Relations 
Board that newspaper publisher en- 
gaged in “unfair labor practice” con- 
sisting of discrimination against edi- 
torial writer by assigning to writer, 
because of his union membership and 
activity, such onerous duties and giv- 
ing him a position so inferior to that 
to which he had been accustomed, 
that he was forced to resign. Na- 
tional Labor Relations Act, § 8(3), 29 
U.S.C.A. § 158(3).—Press Co. v. Na- 
tional Labor Relations Board, 118 F. 
2d 9387, certiorari denied 61 S.Ct. 1118, 
313 U.S. 595, 85 L.Ed. —. 


Hvidence was sufficient to support 
finding of National Labor Relations 
Board that newspaper publisher en- 
gaged in “unfair labor practice” con- 
sisting of interference with union ac- 
tivity by keeping under surveillance 
the meetings of union and. the ac- 
tivities of its members. National La- 
bor Relations Act, § 8(1), 29 U.S.C.A. 
§ 158(1).—Press Co. v. National La- 
bor Relations Board, 118 F.2d 937, 
certiorari denied 61 S.Ct. 1118, 313 U. 
S. 595, 85 L.Ed, —. 


A parent corporation delegating to 
editorial director of subsidiary news- 
paper the sole power to select em- 
ployees for dismissal on abandonment 
of morning paper, was not responsi- 
ble for newspaper’s unfair labor prac- 
tice consisting of dismissal of edi- 
torial employees for, union activities, 
where parent. participated in such 
practice only in failing to assert its 
corrective powers after the discharge. 
National Labor Relations Act, §§ 8 
(3), 10(c), 29 U.S.C.A. §§ 158(38), 160 
(c).—Press Co. v. National Labor Re- 
lations Board, 118 F.2d 9387, certiorari 
cee 61 S.Ct. 1118, 313 U.S. 595, 85 


The National Labor Relations Board 
ordering payment of back pay to em- 
ployees discharged for union activi- 
ties, could not require deduction of 
sums received by employees for work 
performed on federal, state, county, 
municipal or other work-relief proj- 
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ects, and payment of sums so de- 


ducted to appropriate fiscal agency of 
federal, state, county, municipal or 
other governments supplying funds for 
such work-relief projects, National 
Labor Relations Act, § 10(c), 29 U.S. 
C.A. § 160(c).—Press Co. v. National 


Labor Relations Board, 118 F.2d 937. 


certiorari denied 61 S.Ct. 1118,° 313 
U.S. 595, 85 L.Hd. —. : 

An employer engaging in unfair la- 
bor practices consisting of interfering 
with union activity by keeping under 
surveillance the meetings of union and 
activities of its members, : 
eriminating against certain individual 


employees in selecting them for dis- _ 


charge because of union affiliation, 
would be ordered to refrain from dis- 
couraging membership in union by 
discriminating against employee, and 


from exercising such surveillance, and_ 


from interfering with administration 
of union or its membership, but would 
not be restrained generally from in- 
terfering in any manner with em- 
ployees in exercise of their right of 
self-organization and to bargain col- 
lectively through representatives of 
their own choosing. National Labor 
Relations Act, §§ 7-10, 29 U.S.C.A. §§ 
157-160.—Press Co. v. National Labor 
Relations Board, 118 F.2d 937, certio- 
rari denied 61 S.Ct. 1118, 313 U.S. 595, 
85 L.Ed . : 

App.D.C. HByvidence substantially, sup- 
ported findings of the National Labor 
Relations Board that corporation and 
its subsidiary had dominated, interfered 
with, and contributed support to ten 
labor organizations, and had expressed 
to subsidiary’s employees their animus 
against union, that subsidiary had sur- 
reptitiously given money to city mayor 
to insure continuance of anti-union at- 
titude and conduct and that corporation 
must be held responsible therefor, and 
that corporation and subsidiary had 
employed detectives to obtain informa- 
tion about union activities, and Board’s 


and dis- 


+ 


conclusions that corporation and sub- 


sidiary had engaged and were engaging 
in “unfair labor practices’ followed. 
National Labor Relations Act §§ 7, 8(1, 
2), 29 U.S.C.A. §§ 157, 158(1, 2).—Beth- 
lehem Steel Co. v. National Labor Rela- 
tions Board, 120 F.2d 641. r 

The employment of labor spies by an 
employer to report on the growth of a 
new union, in a context of support of a 
company union and interference with 
independent organization, is a part of 
that support and interference contrary 
to the National Labor Relations Act 
and it need not be shown that specific 
use was made of the spies’ information 
or that the employees knew they were 
being watched. National Labor Rela- 
tions Act § 8(2), 29 U.S.C.A. § 158(2). 
—Bethlehem Steel Co. v. National Labor 
Relations Board, 120 F.2d 641. 

The National Labor Relations Board 
having found that corporation and its 
subsidiary had dominated, interfered 
with, and contributed support to plans 
of employee representation, had ex- 
pressed to subsidiary’s employees their 
animus against union, and had inter- 
fered with, restrained, and coerced em- 
ployees in exercising rights guaranteed 
by the National Labor Relations Act, 
an order directing corporation and sub- 
sidiary to cease from dominating, inter- 
fering with, or contributing support to 
plans or “any other labor organization,” 
and to cease from “in any other manner” 
interfering with, restraining, or. coerc- 
ing employees in the exercise of their 
rights .to self-organization, to form, 
join, or assist labor organizations, to 
bargain collectively through representa- 
tives of their own choosing, ete. as 
guaranteed by the act, was. not too 
broad. National Labor Relations Act §§ 
7, 8(1, 2), 29 U.S.C.A. §§ 157, 158(1, 2). 
—Bethlehem Steel Co. v. National La- 
bor Relations Board, 120 F.2d 641, 

Evidence showed that a parent corpo- 
ration over a long period actively sup- 
ported 
tion an 
subsidiary’s employees to join other la- 
bor organizations, and hence corpora- 
tion made subsidiary’s domination, in- 
terference, and restraint its own, and 


piens of employee representa- _ 
actively opposed efforts of 


nesses were conscious of being influ- 
enced, restrained, interfered with, co- 


erced, or dominated by employers, 
would have been irrelevant and was 
properly excluded by the trial examiner 
and the National Labor’ Relations 
Board, where organization structure 
and employer support of employee rep- 
resentation plans ensured» dominance 
and violated the National Labor Rela- 
tions Act, and that testimony could not 
be adduced as additional evidence on 
petitions to set aside board’s order. 
National Labor Relations Act § 10(e), 
29 U.S.C.A. § 160(e).—Bethlehem Steel 
Co. v. National Labor Relations Board, 
120 F.2d 641. 

App.D.C. Where National Labor Re- 
lations Board required reinstatement of 
employees with back pay and directed 
that sums which employees might have 
received from relief agencies should be 
deducted, provision that amounts so de- 
ducted should be paid over by employ- 
er to governmental agency supplying 
funds for relief projects was required 
to be eliminated from the board’s or- 
der.—Warehousemen’s Union, Local 
117, International Brotherhood of Team- 
sters, Chauffeurs, Stablemen & Helpers 
of America, Affiliated with American 
Federation of Labor v. National Labor 
Relations Board, 121 F.2d 84. 


Pa. If it appeared that employee 
who was found by the labor relations 
board to have been discharged solely 
because she was an active union mem- 
ber and the chairman of the grievance 
committee and was ordered to be re- 
instated was offered appropriate em- 
pie yzaent and declined it or otherwise 

ecame disqualified from erforming 
the ‘duties of employment, those facts 
should be taken into consideration in 
determining the sum_ necessary to re- 
imburse her. 43. P.S. 211.5.—In re 
ee TT. Grant Co., 17 A.2d 614, 341 Pa. 


The Pennsylvania Labor Relations 
Act is essentially remedial and does 
not carry a penal program declaring 
described unfair labor practices to be 
erimes, nor does the act prescribe pen- 
alties or fines in vindication of pub- 
lic rights or provide indemnity against 
community losses as distinguished from 
the protection and compensation of em- 
ployees. 43 P.S. § 211.5—In re W. T. 
Grant Co., 17 A.2d 614, 341 Pa. 70. 


Pa. Suspicion may have its place, 

but it cannot be substituted for evi- 
dence to establish that employee was 
discharged for union activities in viola- 
tion of the Pennsylvania Labor Rela- 
tions Act. 43 P.S. §§ 211.6(1) (a-c), 
211.9(b).—Petition of Union Trust Co. 
of Pittsburgh, 20 A.2d 779, 342 Pa. 
456. 
Evidence did not sustain finding of 
Pennsylvania Labor Relations Board 
that employee was discharged in viola- 
tion of the Labor Relations Act because 
of his union activities. 43 P.S. § 211.6 
(1) (a-c).—Petition of Union Trust Co. 
of Pittsburgh, 20 A.2d 779, 342 Pa. 
456. 5 

Pa.Com.P1. Contract undertaken be- 
tween a union of employes and the em- 
ployer, employes being assured that 
they should be members of a union or 
eraft organization, and that new mem- 
bers should be required to affiliate with 
such union after a four weeks’ period 
of employment. Act May 24, 1933, P.L. 
995, not intended to apply to contracts 
of such kind. When the Act uses the 
term employe or prospective employe, 
it is in the singular, and therefore does 
not relate to a group or organization. 
Intended to refer to situations where an 


individual seeks employment and em- 


ae ee ac 
ployer enters 
contracts. 
_ promise made by employe and his em- 


parate individual 
Act refers throughout to 


ployer, and nowhere refers to employes 
in the plural or as a group. Nowhere 


Hence the Act does not contemplate 
agreement between an employer and a 
collective bargaining agency of a union, 
but refers to what are termed “yellow 
dog” contracts. Union membership 
consistent with Act of 1933, P.L. 
Last sentence of § 1 denies redress only 
to any employe or prospective employe 
who shall promise to join some particu- 
lar labor organization. Any action 
based upon such promise would be 
barred by the statute.—Roberts v. Penn 
Tobacco Co., 34 Luz.L.Reg.Rep. 237. 
Contract, undertaken between union 
of employes and employers that em- 
ployes would be members of union and 
new members should be required to af- 
filiate with union was not invalidated 
by Act of 1933, P.L. 995, which gov- 
erned the period involved. Nothing in 
that Act deprives plaintiff of the right 
to maintain suit for discharge from 
employment and accumulated wages. 
Members of committee who signed con- 
tract in instant case, on behalf of a 
union, acted as agents for plaintiff and 
others as members of said union, and 
these members, as_ beneficiaries, may 
maintain suit on the contract, although 
not parties eo nomine.—Roberts v. Penn 
Tobacco Co., 34 Luz.L.Reg.Rep. 237. 
Pa.Com.Pl. On a petition by a trust 
company, managing’ several office 
buildings, for review of a final order 
of the Pennsylvania labor relations 
board, directing the reinstatement of a 
discharged employee with back pay, 
and directing petitioner to withdraw 
support from an_ alleged company 
union, was vacated and set aside and 
the board reversed for want of_suffi- 
cient evyidence.—Labor Relations Board 
vy. Union Trust Co., 89 P.L.J. 343. 
The board’s finding that an employee 
was discharged for union activities was 
‘void and set aside and the board’s or- 
der reversed, where there was not a 
scintilla of evidence that the discharge 
was due to any labor activities. Sus- 
picion may have its place, but it can- 
not be substituted for evidence. The 
burden of proving that unfair labor 
practices were carried on by the peti- 
tioner was upon the complainant—the 
board.—Labor Relations Board v. 
Union Trust Co., 89 P.L.J. 343. 


Wis. Under the National Labor Re- 
lations Act, the right to determine and 
certify names of representatives of an 
appropriate unit of employees for pur- 
pose of collective bargaining is vested 
exclusively in the National Labor Re- 
lations Board, and, likewise, the power 
to forbid unfair labor practices and 
to require reinstatement of employees 
is vested exclusively in the Board and 
may not be affected by any other means 
of adjustment or prevention, National 
Labor Relationg Act, §§ 1, 7-10, 29 U. 
S.C.A. §§ 151, 157-160,.—Allen- Bradley 
Local No. 1111, United Hlectrical, Ra- 
dio & Machine Workers of America vy. 
Wisconsin Hmployment Relations 
Board, 295 N.W. 791, 237 Wis. 164, 


§ 57 

U.S. In determining whether Nation- 
al Labor Relations Board which requir- 
ed an employer to reinstate certain em- 
ployees with back pay and to make 
whole other employees for pay lost 
had authority to require that any sums 
which those employees might have re- 
ceived in the interim for work per- 
formed on work relief projects should 
be deducted from amount ordered to 
be paid to them by employer and 
should be paid over to appropriate 
governmental agencies which supplied 
funds for the projects, it would be pre- 
sumed that such agencies, and through 
them the public, received the benefit 
of services reasonably worth’ the 
amounts paid, in absence of a contrary 
finding. National Labor Relations Act 
§ 10(c), 29 U.S.C.A. § 160(c).—Republic 
Steel Corporation v. National Labor 
Relations Board, 61 S.Ct. 77, modifying 
107 F.2d 472. ; 

The National Labor Relations Act is 


does it refer to a promise by a union. | 


995, / 


§ 151 et seq.—Republic Steel Corpora- — 
tion v. National Labor Relations Board, — 
61 S.Ct. 77, modifying 107 F.2d 472, 
The provision of National Labor Re- 
lations Act that if upon evidence the 
board finds that person against whom 
complaint is lodged has engaged in un- ~ 
fair labor practice, the board shall is- 
sue an order requiring such person to ~ 
cease and desist from such practice, 
and to take such affirmative action, in- 
cluding reinstatement of employees 
with or without back pay, as will effec- 
tuate policies of the act, should be con-- 
strued in harmony with the spirit and ~~ 
remedial purposes of the act. National — : 
Labor Relations Act § 10(c), 29 US.C.A. 
§ 160(c).—Republic Steel Corporation 
v. National Labor Relations Board, 61 — ; 
§$,Ct.i77, modifying 107 F.2d Aq 2. Sie) see 
Under National Labor Relations Act 
provision that if upon evidence board 
finds that person against whom com- 
plaint is lodged has engaged in unfair 
labor practice, board shall issue order 
requiring such person to cease and de- 
sist from such practice, and to take 
such affirmative action, including re- 
instatement of employees with or with- 
out back pay, as will effectuate poli- | of 
cies of the act, Congress did not intend | 
to vest in board a virtually unlimited ; 
discretion to devise punitive measures, — 
and thus to prescribe penalties or fines _ 
which board may think would effectuate’ — 
policies of the act, since the power to ~ 
command ‘affirmative action” is re- 
medial, not punitive. National Labor — 
Relations Act § 10(c), 29 U.S.C.A. § 160 © 
(c).—Republie Steel Corporation v. Na- 
tional Labor Relations Board, 61 S.Ct. 
77, modifying 107 F.2d 472.) ie age 
“Affirmative action’ within National i 
Labor Relations Act provision that if 
upon evidence board finds that the 
person against whom complaint is 
lodged has engaged in unfair labor 
practice, board shall issue order re- j 
quiring such person to cease and desist 
from such practice, and take such = — 
affirmative action as will effectuate poli- — 
cies of the act, is action to achieve the 
remedial objectives which the act sets — 
forth, National Labor Relations Act 
§ 10(c),°29 U.S.C.A. § 160(c).—Repub- 
lic Steel Corporation v. National Labor 
Relations Board, 61 S.Ct. 77, modify- 
ing 107 F.2d 472. is 


The provision in an order of National — 
Labor Relations Board requiring an 
employer to reinstate certain em- ~ 
ployees with back pay and to make | 
whole other employees for pay lost, — 
that any sums which those employees 
might have received in the interim for 
work performed on work relief proj- 
ects should be deducted from amounts 
ordered to be paid to them by em- © 
ployer and should be paid over to ap- 
propriate governmental agencies which 
supplied funds for the projects, was 
beyond the board’s authority, where — 
there was no showing that the govern- 
mental agencies, and through them the 
public, did not receive benefit of serv- 
ices reasonably worth the amounts paid, 
and hence required payments were in 


\ cs 


the nature of “penalties” which the 
board has no power to impose. Nation- 
al Labor Relations Act 10\Cc) e238 


U.S.C.A. § 160(c).—Republic Steel Cor- _ 
poration v. National Labor Relations 
Board, 61 S.Ct. 77, modifying 107 F.2d 
472 


U.S. Notwithstanding supervising | 
employees apparently had no_ direct 
authority from employer to participate 
in organization activities of employees, 
so as to prejudice their rights of self- 
organization, employer was subject to 
National Labor Relations Board’s pow- 
er to prevent any repetition of such ac- 
tivities and to remove consequences of 
them upon the employees’ right of self- 
organization, to same extent as though 
employer had directed supervising em- 


é 


. 
| § 57 


ployees’ acts. National Labor Rela- 
tions Act §§ 7, 8(1, 2, 5), 29 U.S.C.A. §§ 
157, 2158(1, 2; 5).—H. J. Heinz Co.. v. 
j National Labor Relations Board, 61 S. 
; Ct. 320, affirming 110 F.2d 8438, certio- 
I. rari granted 60 S.Ct. 1102, 310 U.S. 
a 621, 84 L.Ed. 1394. 
| Evidence as to participation of em- 
“1 ployer’s supervising employees in the 
ah organization activities of employees, 
and of failure of employer to notify 
employees that the participation of the 
supervising employees was unauthoriz- 
ed, or to correct impression of em- 
ployees that support of union would 
result in reprisals, sustained National 
Labor Relations Board’s order prohib- 
iting employer and its officers and 
ees, agents from interfering with exercise 
ih of employees’ rights of self-organiza- 
tion or with the administration of em- 
_ ployees’ association or from contribut- 
ing to its support. National Labor Re- 
lations Act, §§ 7, 8(1, 2, 5), 29 U.S.C.A. 
§§ 157, 158(1, 2, 5)._H. J. Heinz Co. 
v. National Labor Relations Board, 
61 S.Ct. 320, affirming 110 F.2d 843. 
Certiorari granted 60 S.Ct. 1102, 310 
U.S. 621, 84 L.Ed. 1394. 
Under National Labor Relations Act, 
disestablishment of an employer dom- 
inated or interfered with employees’ 
a3 association is a remedial measure to 
be employed by the National Labor 
; Relations Board in its discretion to 
remove the obstacle to the employees’ 
right of self-organization resulting 
_ from the continued or renewed ‘recog- 
- nition of an association whose organiza- 
tion has been influenced by unfair la- 
- bor practices. National Labor Rela- 
1 tions Act § 10(c), 29 U.S.C.A. § 160(c). 
ae H. J. Heinz Co. v. National ‘Labor 
Relations Board, 61 S.Ct. 320, affirm- 
ing 110 F.2d 843, certiorari granted 60 
y S.Ct. 1102, 310 U.S. 621, 84 L.Ed. 1394. 
Whether an employer’s continued or 
renewed recognition of a union whose 
organization has been influenced by 
unfair labor practices is such an_ ob- 
stacle to employees’ right of self-or- 
ganization under National Labor Re- 


ment: of the union by ‘the National 
Labor Relations Board is an inference 
of fact to be drawn by the board from 
all the circumstances attending the un- 
fair labor practices. National Labor 
— Relations Act § 10(c), 29 U.S.C.A. § 
~  160(c)—H. J. Heinz Co. v. National 
- Labor Relations Board, 61 S.Ct. 320, 
affirming 110 F.2d 843, certiorari grant- 
Fa it poate S.Ct. 1102, 310 U.S. 621, 84 L.Ed. 


- Notwithstanding employer finally rec- 
ognized and bargained with union 
rather than employees’ association, the 
fact, among others, that employer fail- 
ed to take steps to remove belief of 
- employees that employer would con- 
tinue to favor the association and that 
- employer refused to sign written con- 
tract with union with which it had 
_ reached an agreement, warranted in- 
ference that danger remained that em- 
' ployer would seek to take advantage 
of the continuing influence of employ- 
er’s participation in employees’ or- 
» ganization of the association and justi- 
fied National Labor Relations Board’s 
disestablishing ‘the association by an 
order which ‘did not preclude associa- 
tion members from establishing an in- 
j dependent organization and from se- 
A, curing recognition in accordance with 
statute. National Labor Relations Act, 
S87, 6 CL, 2, 6), O(c); L0(c); 29 U.S.C.A. 
§§ 157, 158(1, 2, 5), 159(c), 160(c).—H. 
J. Heinz Co. v. National Labor Rela- 
tions Board, 61 8.Ct. 320, affirming 110 
F.2d 8438, certiorari granted 60 S.Ct. 
1102, 310 U.S. 621, 84 L.Ed. 1394, 
The National Labor Relations Act 
requiring employer to “bargain collec- 
tively’ does not compel employers to 
enter into an agreement, but employer’s 
freedom to retuse to make an agree- 
ment relates to terms of the agreement 
ip matters of substance and, once an 
i agreement is reached, employer is not 
} frre to refuse to embody it in a signed 
eentract, the absence of which, as 
a shown by legislative history, tends to 
ot frustrate the end sought by the collec- 
‘ tive bargaining requirement. National 
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lations ‘Act as to warrant disestablish- . 
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Labor Relations Act Gees 10(c), 29 
U.S.C.A. §§ 158(5), 160(c).—H. J. Heinz 
Co. v. National Labor Relations Board, 
61 S.Ct. 320, affirming 110 F.2d 843, 
certiorari granted 60 S.Ct. 1102, 310 
U.S: 621, 84 L.Ed. 1394. 

Under National Labor Relations Act, 
employer’s refusal to sign a _ written 
contract embodying terms of agree- 
ment reached with union was a refus- 
al to “bargain collectively”. and an 
“unfair labor practice’, and National 
Labor Relations Board could require 
employer at the request of the union 
to sign a written contract embodying 
the agreed terms, National Labor Re- 
lations Act §§ 8(5),'10(c), 29 U.S.C.A. 
§§ 158(5), 160(c).—H. J. Heinz Co. v. 
National Labor Relations Board, 61 
S.Ct. 320, affirming 110 F.2d 848, certi- 
orari granted 60 S.Ct. 1102, 310 U.S. 
621, 84 L.Ed. 1394, 


U.S. An “inside” union, as. well as 
an ‘outside’ union, may be the prod- 
uct of the right of the employees to 
self-organization and to collective bar- 
gaining through ~ representatives of 
their own choosing, as guaranteed by 
the National Labor Relations Act. Na- 
tional Labor Relations Act, § 7, 29 U. 
S.C.A, § 157.—National Labor Relations 
Board vy. Link-Belt Co., 61 S.Ct. 358, 
reversing Link-Belt Co. v. National La- 
bor Relations Board, 110 F.2d 506, cer- 
tiorari. granted National Labor Rela- 
tions Board y. Link-Belt Co., 61 S.Ct. 
31; National Labor Relations‘ Board. v. 
Independent Union of Craftsmen, 61 S. 
Ct. 358, reversing Independent Union 


of Craftsmen vy, National Labor Rela- 
tions Board, 110 F.2d 506, certiorari 
granted National Labor Relations 
Board y. Independent Union of Crafts- 
men, 61 S.Ct. 32. 


An employer’s attitude towards un- 
ions is relevant in determining wheth- 
er employer dominated or interfered 
with an organization of its employees 
in violation of the National Labor Re- 
lations Act. National Labor Relations 
Act, §§ 7, 8(1-3),.29°U.S.C.A. §§ 157, 
158(1-3).—National Labor’ Relations 
Board y. Link-Belt Co., 61 S.Ct. 358, 
reversing Link-Belt Co. v. National - 
Labor Relations Board, 110 F.2d 506. 
Certiorari granted National Labor Rela- 
tions Board vy. Link-Belt Co., 61 S.Ct. 
31; National Labor Relations Board v. 
Independent Union of Craftsmen, 61 S. 
Ct. 358, reversing Independent Union of 
Craftsmen v. National Labor Relations 
Board, 110 F.2d 506, certiorari granted 
National Labor Relations Board v. 
bea 2 20 Union of Craftsmen, 61 S. 

The Circuit Court of Appeals which 
is called upon to review an order of 
the National Labor Relations Board 
may not substitute its judgment on 
disputed facts for the judgment of, the. 
Board. National Labor Relations Act, 
§ 10(e), 29 U.S.C.A. § 160(e).—Nation- 
al Labor Relations Board v. Link-Belt 
0%, “61 8.Ct. 358, reversing Link-Belt 
Co. v. National Labor Relations Board, 
110 F.2d 506, certiorari granted Na- 
tional Labor Relations Board v. Link- 
Belt Co., 61 S.Ct. 81; National Labor 
Relations Board vy. Independent Union 
of Craftsmen, 61 S.Ct. 358, reversing 
Independent Union of Craftsmen v, Na- 
tional Labor Relations Board, 110 F.2d 
506, certiorari granted National Labor 
Relations Board v. Independent Union 
of Craftsmen, 61 S.Ct. 32. 

The National Labor Relations Board, 
not the court on review of the Board’s 
order, has power to draw inferences 
from the facts, and has function of 
appraising conflicting and circumstan- 
tial evidence, and the weight and cred- 
ibility of testimony. National Wabor 
Relations Act, § 10(e), 29 U.S.C.A. § 
160(e).—National Labor Relations 
Board v. Link-Belt Co., 61 S.Ct. 358, re- 
versing Link-Belt Co. v. National La- 
bor Relations Board, 110 F.2d 506, cer- 
tiorari_ granted National Labor Rela- 
tions Board v. Link-Belt Co., 61 S.Ct 
31; National Labor Relations Board v. 
Independent Union of Craftsmen, 61 8. 
Ct. 358, reversing Independent Union 
of Craftsmen y. National Labor Rela- 
tions Board, 110 F.2d 506, certiorari’ 
granted National Labor Relations Board 


- 


“reasonably 
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po caantal Re Amit cumeny Aa Aa SER 
Bi tiopcasent Union of Craftsmen, 61 ; 
‘Evidence that employer . discharged 


certain employees for activities on 
half of outside union and that it ap- 
parently acquiesced in open_ solicita- 
tion by alleged company union war- 
ranted conclusion of National Labor 
Relations Board that employer had re- 
strained employees’ free choice of 
union. National Labor Relations Act 
ao 8(1-3), 10, 29 U.S.C.A. §§ 157, 158 
( 3), 160.—National Labor’ Relations 
Board v. Link-Belt Co., 61 S.Ct. 358, 
reversing Link-Belt Co. v. National La- 
bor Relations Board, 110 F.2d 506, cer- 
tiorari granted National Labor Rela- 
tions Board v. Link-Belt Co., 61 S.Ct. 
OLS 
Independent Union of Craftsmen, 61 S. 
358, reversing Independent Union 
of Craftsmen v. National Labor Rela- 
tions Board, 110 F.2d 506, certiorari 
granted National Labor Relations Board 
ee perelratt tot the Union of Craftsmen, 61 
S.Cts2ie7 ; ; 


If the words or deeds of supervisory 


employees, taken in their setting, were 
likely to have restrained 
employees’ choice of union, and if em- 
ployer could fairly be said to have 
been responsible for them, such words 


or deeds were proper basis for conclu- — 


sion that employer interfered with free 
choice of union by employees, though 
such. supervisory employees did not 
have power to hire or fire. 
Labor Relations Act, §§ 7,. 8(1-3), 29 
U.S.C.A. §§ 157, 158(1-3).—National La- 
bor Relations Board v. Link-Belt Co., 
61 S.Ct. 358, reversing Link-Belt Co. 
v. National, Labor Relations Board, 
110 F.2d 506, certiorari granted Na- 
tional Labor Relations Board y, Link- 
Belt Co., 61 S.Ct. 31; National Labor 
Relations Board v. Independent Union 
of Craftsmen, 61 S:Ct, 358, .reversing 
Independent Union of Wea v._Na- 
tional Labor Relations Board, 110 F.2d 
506, certiorari granted National Labor 
Relations Board yv. Independent Union 
of Craftsmen, 61 8.Ct. 32. 

The action of supervisory employees 
in soliciting memberships for alleged 
company union, the failure of employ- 
er to announce its impartiality, its de- 
lay in advising supervisors to remain 
neutral, the favors shown by employer 
to company union, the discharge of 
certain employees for activities on be- 
half of outside union, and employer’s 
past union policy were all part of the 
imponderables which the National La- 
bor: Relations Board was entitled to 
appraise in determining whether em- 
ployer had dominated or interfered 
with organization of company union. 
National Labor Relations Act, §§ 7, 8 
(1-3),/10, 29 U.S.C.A. §§ 157, 158(1-3), 
160.—National Labor. Relations Board 
v. Link-Belt Co., 61 S.Ct. 358, revers- 
ing Link-Belt Co. v. National Labor 
Relations Board, 110 F.2d 506, 


31; National Labor Relations Board v. 


National Labor Relations Board v. 


An 


National : 


cer- | 
‘tiorari_ granted National Labor Rela- 
tions Board v. ‘Link-Belt Co.,.61 S.Ct. - 


Independent Union of Crattsmen, 61 S. - 
Ct. 358, reversing Independent Union of. 


Craftsmen v. National Labor Relations 


Board, 110 F.2d 506, certiorari granted . 


National Labor Relations Board vy. In- 
open Cr AS Union of Craftsmen, 61 S.Ct. 


The National Labor Relations Board 
could order disestablishment. of alleged 
company union, notwithstanding that 


subsequent activities of the union al- | 


legedly erased effect of employer’s ear- 
lier discrimination in favor of the un- 
ion, and court could not assume that 
employees would be free from improp- 
er restraint and would have the com- 
parte freedom of choice contemplated 
y the National Lavor Relations Act, 
where the effect of the employer’s un- 
fair labor practice was not complete- 
ly dissipated. National abor Rela- 
tions Act, 33 7, 8(1-3), 10, 29 U.S.C.A, 
157, 158(1-3), 160.-National Labor 
elations Board vy. Link-Belt Co., 61 
8.Ct. 358, reversing Link-Belt Co. v. 
National Labor Relations Board, 110 
F.2d 506, certiorari granted National 
Labor Relations Board v, Link-Belt Co., 
61 S.Ct. 31; National Labor Relations 


Board v. Independent Union of Crafts-. 


% 


sh is 


- Board v. Link-Belt Co., 


-eversing Independ- 


Craft men v. National La- 


: rd, 110 F.2d 506, cer- 
orari_ granted National Labor Rela- 
tions Board vy. Independent Union of 

Craftsmen, CIV SIGE a 

“The National Labor Relations Board, 
not the courts, determines how the ef: 
fect of an unfair labor practice may be 
expunged. National Labor Relations 
Act, §§ 7, 8(1-3), 29 U.S.C.A. §§ 157, 
158(1-3).—National Labor Relations 

61 S:Ct. 358, 

reversing Link-Belt Co. v. National La- 

bor Relations Board, 110 F.2d 506, cer- 
tiorari granted National Labor Rela- 
tions Board vy. Link-Belt Co., 61 S.Ct. 

31; National Labor Relations Board v. 

Independent Union of Craftsmen, 61 S. 
Ct. 358, reversing Independent Union of 


4 ; Craftsmen v. National Labor Relations 
_ Board, 110 F.2d 506, certiorari granted © 
- National 


Labor Relations Board v. 
Independent Union of Craftsmen, 61 S. 


met 32. 


Evidence that employer had been hos- 
tile towards an ‘outside’ union, that 
it had engaged in industrial espionage, 
that members of supervisory staff sup- 
ported organization of alleged com- 
pany union, that employer had given 
prompt recognition thereto, that it did 
not announce that employees had a 
free choice, and that instructions to 
supervisory staff not to interfere were 
belated, sustained finding of, National 
Labor Relations Board that employer 
had dominated or interfered with or- 
ganization of union in violation of the 
National Labor Relations Act. Nation- 
al Labor Relations Act, §§ 7, 8(1-3), 
10, 29° U.S.C.A. §§ 157, 158(1-3), 5 
—National Labor Relations Board. v. 
Link-Belt Co., 61 S.Ct. 358, reversing 
Link-Belt Co. v. National Labor Rela- 
tions Board, 110 F.2d 506, certiorari 
granted National lLabor Relations 
Board, y. -Link-Belt Co., 61 S.Ct. 31; 
“National Labor Relations Board v. In- 
dependent Union of Craftsmen, 61 S.Ct. 
858, reversing Independent Union of 
Craftsmen vy. National Labor Relations 
~Roard, 110 F.2d 506, certiorari granted 
National Labor Relations Board v. In- 
Popeudent Union of Craftsmen, 61 S.Ct. 


Evidence sustained finding that em- 
ployment of certain employee was con- 
ditioned upon acceptance by his father 
of membership in alleged company 
union, and that such condition violated 
the National Labor Relations Act in 
absence of a valid closed shop agree- 
ment, notwithstanding that alleged 
pertinent conversatiow occurred’ two 
months before employee was_ hired, 
and that if it took place on day of 
hiring, it was after union had_ been 
recognized by employer as bargaining 
agent for employees. National Labor 
Relations Act, §§ 7, 8(3), 10, 29 U.S.C, 
A. §§ 157, 158(3), 160.—National La- 
bor Relations Board vy, Link-Belt Co., 
61 S.Ct. 358, reversing Link-Belt Co. 
v. National Labor Relations Board, 110 
F.2d 506, certiorari granted National 
Labor Relations Board y. Link-Belt Co., 
61 S.Ct. 31;- National Labor Relations 
Board v. Independent Union of Crafts- 
men, 61 S.Ct. 358, reversing Independ- 
ent Union of Craftsmen v. National La- 
bor Relations Board, 110 F.2d 506, cer- 
tiorari granted National Labor Rela- 
tions Board yv. Independent Union of 
Craftsmen, 61 S.Ct. 32. 


U.S. The National Labor Relations 
Board having found that an employer 
had refused to bargain with employees’ 
authorized representative, that part of 
board’s order directing employer to 
“cease and desist from refusing to bar- 
gain collectively” with representative 
was in exact compliance with the Na- 
tional Labor Relations Act and should 
have been left undisturbed by the judg- 
ment of the Circuit Court of Appeals on 
petition by the board for enforcement 
of its order. 
Act §§.8(5), 10(c, e), 29 U.S.C.A. §§ 
158(5), 160(e, e).—National Labor Rela- 
tions Board vy. Express Pub. Co., 61 
S.Ct. 693, reversing 111 F.2d 588, cer- 
tiorari granted 61 S.Ct. 134. 

Because the act of an employer in 
refusing to bargain with employees’ 


(29 US.C.A 


- tional Labor Relations 


National Labor Relations - 


[ASTER AND SERVANT 


fanthorized: representathyey! found by the 


National Labor Relations Board to be 
an unfair labor practice, is also techni- 
cally interference with, 


that the board is justified in making a 
blanket order restraining the employer 
from committing any act in violation 
of the National Labor Relations Act, 
however unrelated it may be to those 
charged and found, or that courts are 
required for the indefinite future to 
give effect in contempt proceedings to 
an order of such breadth. National 
Labor Relations Act §§ 8(1, 5), 10(¢, e), 
. §§ 158(1, 5), 160(c, e).— 
National Labor Relations Board v. Ex- 
press Pub. Co., 61 S.Ct. 6938, revers- 
ing 111 F.2d 588, certiorari granted 
61 S.Ct, 134. 

The authority conferred on the Na- 
Board to re- 
strain the unfair labor practice which 
it has found an employer to have com- 
mitted is not an authority to restrain 


_generally all other unlawful practices 


which it has neither found to have been 
pursued nor persuasively to be related 
to the proven unlawful conduct. Na- 
tional Labor Relations Act § 10(c), 29 
U.S.C.A. § 160(c).—National Labor Re- 
lations Board v. Express Pub. Co., 61 
S.Ct. 693, reversing 111 F.2d 588, cer- 
tiorari granted 61 S.Ct. 134. 

The National Labor Relations Board 
having found acts which constitute an 
unfair labor practice is free to restrain 
the practice and other like or related un- 
lawful acts, but an order not so related 
should be appropriately restricted on re- 
view. National Labor Relations Act § 
10(c,,e), 29 U.S.C.A. § 160(c, e).—Na- 
tional Labor Relations Board v. Express 
Pub. Co., 61 S.Ct. 698, reversing 111 
Sie 588, certiorari granted 61 S.Ct. 
134. 

The breadth of an order of the Na- 
tional Labor Relations Board, like the 
injunction of a court, must depend on 
the circumstances of each case, the pur- 
pose being to prevent violations, the 
threat of which in the future is indi- 
cated because of their similarity or re- 
lation to those unlawful acts which 
the board. has found to have been 
committed by the employer in the past. 
National Labor Relations Act § 10(c), 
29 U.S.C.A. § 160(c).—National Labor 
Relations Board y. Express Pub. Co., 
61 S.Ct. 693, reversing 111 F.2d 588, 
certiorari granted 61 S.Ct. 134. 

The National Labor Relations Act 
does not give the National Labor Re- 
lations Board an authority, which 
courts cannot rightly exercise, to en- 
join violations of all the. provisions 
of the act merely because the violation 
of one has been found, but to justify 
an order restraining other violations, it 
must appear that they bear some re- 
semblance to that which the employer 
has committed or that danger of their 
commission in the future is to be antici- 
pated from the course of his conduct 
in the past, National Labor Relations 
Act § 10(c), 29 U.S.C.A. § 160(c).—Na- 


tional Labor Relations Board v. Ex- 
press Pub. Co., 61 S.Ct. 698, reversing 
111 F.2d 588, certiorari granted 61 
S.Ct, 134. 


An order of the National Labor Re- 
lations Board, like the injunction of a 
court, should ‘hot be evaded by indirec- 
tions or formal] observances which in 
fact defy it. National Labor Relations 
Act § 10(c), 29 U.S.C.A. § 160(c).—Na- 
tional Labor Relations Board v: Ex- 
press Pub. Co., 61 S.Ct. 693, reversing 
111,,-F.2d 588, certiorari granted 61 
8.Ct. 134. 


Where the National Labor Relations 
Board found that an employer had re- 
fused to bargain with employees’ au- 
thorized representative, an appropriate 
order would go no further than to re- 
strain employer from any refusal to 
bargain and from any other acts in 
any manner interfering with the repre- 
sentative’s effort to negotiate, and so far 
ag employers’ past conduct might be 
thought to have had any effect on other 
rights guaranteed to employees, such 
consequences would be effectively pre- 
vented by the prohibition of such an or- 


restraint or 
coercion of employees in exercise of 
‘their guaranteed rights does not mean 


der without drawing it so broadly _ 
to forbid all other unrelated unfair 
bor praMeey National Labor Relation 
Act §§ 7, 8(1, 5), 10(c), 29 U.S.C.A. §§ 


Relations Board v. Express Pub. 
61 S.Ct. 698, reversing 111 F.2d 588, 
certiorari granted 61 S.Ct, 134. 


ployees of the National Labor Relations 


Board’s cease and desist order and an- — 


nouncing employer’s readiness to obey 
order is within the authority conferred 
on the board to take such affirmative 
action as will effectuate the policies of 
the National Labor Relations Act. Na- 
tional Labor Relations Act § 10(c), 29 
U.S.C.A. § 160(c).—National yates Re- 
lations Board vy. Pxpress Pub. 


tiorari granted 61: S:Ct.. 1384, 
U.S. A 


unit for selection of a collective bar- 
gaining representative of employees’ is. 
not reviewable under section of the Na 
tional Labor Relations Act providing 


hibiting unfair labor practices. Na 
U.S.C.A. § 160(f) Pittsburgh Plat 
Glass Co. v. National Labor Relations 
Board, 61 S.Ct. 908, 313 U.S. 146, 85 
L.Ed. —, affirming 113 F.2d 698, ce 
tiorari granted 61 S.Ct. 317, 311 U. 
642, 85 L.Ed. —, and Crystal OF 
Glass Workers’ Union v. National Labor 
Relations Board, 61 §.Ct. 317, 311 U. 
642, 85 L.Wd. —, rehearing ‘denied 
S.Ct. 1093, 313 U.S. 599, 85 L.Ed. —. 


Act placing upon the National Labor 
Relations Board the responsibility o 
determining the appropriate group o 
employees for bargaining unit, the 
Board may decide that all employees 
of a single employer form the mos 
suitable unit for the selection ‘of: col 
lective bargaining representative, o 
the Board may decide that the work 


i a 
bor Relations Board, 61 Sct 908, 313 
U.S. 146, 85 L.Hd. —, affirming 113 
F.2d 698, certiorari granted 61 S.Ct 
317, 311 U.S. 642, 85 L.Hd. —, and 


Crystal City Glass Workers’ Union v. 
National Labor. Relations Poards 61 8 i 


Ct. 317, 311 US. 642, 85 


the Appseptate unit for coleonal ‘ot 
collective bargaining representative i 
not subject to direct review, the rulin 


plaint of unfair practices 
predicated upon the Hee tos as 
Labor Relations Act, §§ 7 


it 
(f), 29 U.S.C.A. §§ 157, 158 aN 4), 


tional Labor Relations Board, 61 S.Ct. 
908, 313 U.S. 146, 85 Ld. —, af-” 


firming 113 F.2d 698, certiorari granted _ 


61 S.Ct. 317, 311 U.S. 642, 85 L.Ed. — 
and Crystal "City Glass Workers’ Union 
v. National Labor Relations Board, 61 
S.Ct. 317, 311 U.S. 642, 85 L.Ed. 
rehearing denied 61 8. ce. 1093, 313) us! 
599, 85 L.Hd. 
Where order of National Labor Re- 
lations Board withdrawing employer’s 
recognition of ‘a certain union as em- 
ployees? representative as a labor or- 
ganization did not run against the 
union, its presence before Board on 
appropriate unit hearing was unneces- 
aay: National Labor Relations Act, § 
9(a, b), 29 U.S.C.A. § 159(a, b).—Pitts- 
burgh Plate Glass Co. vy. National La- 
bor Relations Board, 61 S.Ct. 908, 313 
U.S. 146, 85 L.Ed. —, affirming 113 F. 
2d 698, certiorari granted 61 S.Ct. 317, 
311 U.S. 642, 85 L.Ed. —— and Crystal 
City Glass Workers’ Union v. National 
Labor Relations ete 61 S.Ct. 317, 
311 U.S. 642, 85 L.Ed. —, rehearing 
denied 61 8.Ct. 1098, 313 U.S. 599, 85 
L.Ed. —. 

After an order of the National La- 
bor Relations Board designating ap- 


§ 57 


157, 158(1, 5), 160(¢) National Maes aa 


The posting of notices advising em- i 


OL 
S.Ct. 693, reversing 111 F.2d 588, “cer- om 


: certification of the National 
Labor Relations Board of appropriate 


for review of orders of the Board pro-- 


tional Labor Relations Act, § 10(f), 29 


Under the National Labor Relations 


Ed. 
rehearing denied Be S.Ct 109%, pric Ushi e ay 
5 5 L.Ed. 


is subject to challenge when a com- 
is ee ye 


® 
160: =< 
(f).—Pittsburgh Plate Glass Co. v. Na- 
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, propriate unit for selection of col- 
jective bargaining -representative of 


employees, employer may not be com- 
pelled by any other agency of the 
government to perform any acts in- 


' consistent with that order. National 
1 Labor Relations Act, § 9(a, b), 29 
M U.S.C.A. § 159(a, b).—Pittsburgh Plate 
4 Glass Co. vy. National Labor Relations 
4 Board, 61 S.Ct. 908, 313 U.S. 146, 85 


L.Ed. —, affirming 113 F.2d 698, cer- 
tiorari granted 61 S.Ct, 317, 311 U.S. 
642, L.Ed. — and Crystal City 
Glass Workers’ Union v. National La- 
bor Relations Board, 61 S.Ct. 317, 311 
U.S. 642, 85 L.Ed. —, rehearing denied 
61 S.Ct. 1093, 313 U.S. 599, 85 L.Ed. 


' The availability of a workers’ or- 
+ ganization for purpose of representa- 
‘ tion and wishes of employees are fac- 
tors to be considered by the National 
4 - Labor Relations Board in determining 
aa ppprepriate unit for selection of col- 
ee lective bargaining representative. Na- 
cet tional ALabor Relations Act, § 9(a, b), 
29 U.S.C.A. § 159(a, b).—Pittsburgh 
Plate Glass Co. v. National Labor Re- 
lations Board, 61 S.Ct. 908, 313 US. 
146, 85 L.Ed. —, affirming 113 F.2d 
698, certiorari granted 61 S.Ct. 317, 
311 U.S. 642, 85 L.Ed. —— and Crystal 
City Glass Workers’ Union v. National 
Labor Relations Board, 61 S.Ct. 317, 
+311 U.S. 642, 85 L.Ed. —, rehearing 
, p wemied 61 S.Ct. 1098, 313 U.S. 599, 85 


The domination of a labor union by 
an employer is a fact to be considered 
by the National Labor Relations 

-» Board in determining an appropriate 

_ bargaining unit, and if the unit chosen 
has an employer-dominated union, the 
workers may be given an opportunity 
to choose representatives, free from 

_ such infirmity, and if the union is free 
of employer influence it may be chosen 

as representative. National Labor Re- 
lations Act, § 9(a, b), 29 U.S.C.A. § 
.159(a, b).—Pittsburgh Plate Glass Co. 
yv. National Labor Relations Board, 61 

a S.Ct. 908, 313 U.S. 146, 85 L.Ed. —, af- 

firming 113 W.2d 698, certiorari granted 
AY 61, S.Ct. 317, 311 U.S. 642, 85 L.Ed. 

i _— and Crystal City .Glass Workers’ 

mers, Union v. National Labor Relations 
om Board, 61 'S:Ct.. 317," 811° U.S. 642,85 
- L.Ed. —, rehearing denied 61 S.Ct. 

"+1093, 313 U.S. 599, 85 L.Ed. —. 

+ Where proceeding against employer 
for unfair labor practices was based 
on refusal of employer, which oper- 
ated six scattered plants, to bargain 
collectively because of the inclusion of 
employees of one plant in appropriate 
unit for selection of collective bargain- 
ing representative, it was proper for 
the National Labor Relations Board 
to utilize its knowledge of desires of 
workers obtained in prior unit pro- 

-_eeeding, to have their plant designated 

a bargaining unit, and therefore the 
refusal to admit further evidence of 
the attitude of the workers was not 
improper. National Labor Relations 
PACU, $59.7, S(1,. 5), 9. (a,b), 10(f), 29 
U.S.C.A. §§ 157, 158(1, 5), 159(a,’ b), 

160(f).—Pittsburgh Plate Glass Co. y. 

ne: National Labor Relations Board, 61 S. 

Ct, 908, 813 U.S. 146, 85 L.Ed. —, af- 

ag firming 113 F.2d 698, certiorari granted 

( 62 S:Ct. 317, 311 U:S. 642, 85 L.Ed. 
» = and Crystal City_Glass Workers’ 
Union v. National Labor Relations 
bi Board, 61 S.Ct. 317, 311 U.S. 642, 85 
at L.Ed. , rehearing denied 61 S.Ct. 
1093, 313 U.S. 599, 85 L.Ed. 


Entering of order by National Labor 
Relations Board, directing employer to 
- cease and desist from dominating or 
contributing to a certain union, or 
from recognizing or dealing with it as 
a labor organization, upon stipulation 
and consent did not detract from its 
force. National Labor Relations Act, 
Sol, 2), 29 U.S.C.A.-§ 158 (1, 
_ Pittsburgh Plate Glass Co. v. National 
Labor Relations Board, 61 S.Ct. 908; 
313 U.S. 146, 85 L.Ed. —, affirming 
113 F.2d 698, certiorari granted 61 S. 
Ct. 317, 311 U.S. 642, 85 L.Ed. —- and 
Crystal City Glass Workers’ Union v. 
National Labor Relations Board, 61 §, 
Ct. 317, 311 U.S. 642, 85 L.Hd. —, re- 
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7 
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hearing denied 61 S.Ct. 1093, 313 U.S. 
599, 85 oo : i aay 

Where proceeding against employer 
for unfair labor practices was based 
on refusal of employer, which oper- 
ated six scattered flat glass plants, 
to bargain collectively because of the 
inclusion of one plant’s employees in 
the appropriate unit for selection of 
collective bargaining representative, 
refusal of National Labor Relations 
Board to permit introduction. of evi- 
dence that local union at such plant, 
contrary to previous finding of the 
Board in a_ distinct proceeding in 
which the union was not a party, was 
free from employer’s domination, was 
not an abuse of discretion. National 
Labor Relations Act, § 10(c, e, f), 29 
U.S.C.A. § 160(c, e, f).—Pittsburgh 
Plate Glass Co. v. National Labor Re- 
lations Board, 61 S.Ct. 908, 313 U.S. 
146, 85 L.Ed. —, affirming 113 F.2d 
698, certiorari granted 61 S.Ct. 317, 
$11 U.S. 642, 85 L.Hd. — and Crystal 
City Glass Workers’ Union vy. National 
Labor Relations Board, 61 S.Ct. 317, 
811 U.S. 642, 85 L.Ed. , rehearing 
SS 61 S.Ct. 1093, 313 U.S. 599, 85 
L.B 


Where proceeding against employer 
for unfair labor practices was based 
on refusal of employer, which operated 
six scattered flat glass plants, to bar- 
gain collectively because of the inclu- 
sion of one plant’s employees in the 
appropriate unit for selection. of col- 
lective bargaining representative, and 
the National Labor Relations Board 
had entered an order upon stipulation 
and consent directing employer to 
cease and desist from dominating or 
contributing to a certain union at such 
plant, or from recognizing it as a la- 
bor organization, refusal to recon- 
sider the issue of employer’s domina- 
tion of such union was within the 
board’s discretionary powers. National 
Labor Relations Act, § 10(c, e, f), 29 
U.S.C.A. § 160(c, e, . f).—Pittsburgh 
Plate Glass Co. v. National Labor Re- 
lations Board, 61 S.Ct. 908, 313 U.S. 
146, 85 L.Wd. —, affirming 113 F.2d 
698, certiorari granted 61 S.Ct. 317, 
311 U.S. 642, 85 L.Ed. — and Crystal 
City Glass Workers’ Union v. National 
Labor Relations Board, 61 §.Ct. 317, 
311 U.S. 642, 85 L.Hd. , rehearin 
61 S.Ct. 10938, 318 U.S. 599, 8 


denied 
L.Ed 


Where proceeding against employer 
for unfair labor practices was based 
on refusal of employer, which oper- 
ated six scattered flat glass plants, to 
bargain collectively because of the in- 
clusion of one plant’s employees in the 
appropriate unit for selection of col- 
lective. bargaining representative, the 
refusal of the Board to admit evidence 
that the employees at the one plant 
had distinct interests from employees 
at the employer’s other plant was not 
an abuse of discretion, where in prior 
unit proceedings the employer and the 
union had been given full opportunity 
to present such evidence and in the 
present proceeding neither had indi- 
cated that the proof sought to be ad- 
mitted related to evidence unavailable 
at,- discovered since, or not introduced 
in the prior unit hearing. National 
Labor Relations Act, § 10(¢, e, f), 29 
U.S.C.A. § 160(c, e, f).—Pittsburgh 
Plate Glass Co. v. National Labor Re- 
lations Board, 61 S.Ct. 908, 313 U.S. 


146, 85 L.Ed. —, affirming 113 F.2d 
698, certiorari granted 61 §8.Ct. 317, 
311 U.S. 642, 85 L.Wd. — and Crystal 


City Glass Workers’ Union y. National 
Labor Relations Board, 61 S.Ct. 317, 
311 U.S. 642, 85 L.Ed. ——, rehearin 
denies 61 S.Ct. 1093, 313 U.S. 599, BB 

Where proceeding for unfair labor 
practices was instituted against em- 
ployer, which operated six scattered 
flat glass plants, for refusal to_bar- 
gain collectively because of the inclu- 
sion of employees of one plant in ap- 
propriate unit for selection of collec- 
tive bargaining representative, Board’s 
exclusion of evidence that local union 
of which majority of employees at 
such plants were members, had _ bar- 
gained collectively with the employer 


he ie - +s : a 

for its members until the employer 
refused to continue such bargaining 
because of charges filed against it by _ 
another union and that since the deci- 
sion of the Board fixing the bargain- , 
ing unit and certification of repre- 
sentative, membership of the local 
union had increased, was not an abuse 
of discretion. National Labor  Rela- 
tions Act, § 10(c, e, f), 29 U.S.C.A. § 
160(c, e, f).—Pittsburgh Plate Glass 
Co. v. National Labor Relations Board, 
61 S.Ct. 908, 313 U.S. 146, 85 L.Ed. —, 
affirming 113 F.2d 698, certiorari 
granted 61 S.Ct. 317, 311 U.S. 642, 85 
L.Ed. —- and Crystal City Glass Work- 
ers’ Union v. National Labor Relations 
Board, 61 S.Ct. 317, 311 U.S, 642, 85 
L.Ed. rehearing denied 61 S.Ct. 
1098, 818 U.S. 599, 85 L.Hd. —. 

Bvidence sustained decision of Na- 
tional Labor Relations Board that em- 
ployees of six flat glass plants oper- 
ated by a single employer constituted 
an appropriate unit for selection of 
collective bargaining representative, 
notwithstanding a majority of the em- 
ployees of one plant desired to be 
treated as separate unit and were not 
members of union representing ma- 
jority of employees of other plants, 
National Labor Relations Act, §§ 9(a, 
b), 10(f), 29 U.S.C.A. §§ 159(a, b), 
(f).—Pittsburgh Plate Glass On ue¥s 
National Labor Relations Board, 61 S. 
Ct. 908, 313 U.S. 146, 85 L.Ed. —, af- 
firming 113 F.2d 698, certiorari granted 
61.-S.Ct. 317, 311 U.S. 642, 85 L.Ed. 
— and Crystal City Glass Workers’ 
Union v. National Labor Relations 
Board, 61 S.Ct. 317, 311 U.S. 642, 85 
L.Ed. —, rehearing denied 61 S,Ct. 
1093, 313 U.S. 599, 85 L.Ed. —. 


The provision of the National La- 
bor Relations Act authorizing the Na- 
tional Labor Relations Board to de- 
termine the appropriate group of em- 
ployees for bargaining unit is not an | 
unconstitutional ‘delegation of legis- 
lative power” as against contention 
that the standards for Board action as 
to the appropriate unit are inadequate 
to give a guide to administrative ac- 
tion. National Labor Relations Act, § 
9(b), 29 U.S.C.A. § 159(b).—Pittsburgh | 
Plate Glass Co. v. National Labor Re- 
lations Board, 61 S.Ct. 908, 313 U.S. 
146, 85 L.Hd. —, affirming 113 F.2d 
698, certiorari granted: 61. S.Ct. 317, 
311 U.S. 642, 85 L.Ed. —— and Crystal 
City Glass Workers’ Union v. National 
Labor Relations Board, 61 S.Ct. 817, 
311 U.S. 642, 85 L.Ed. —, rehearin 
cone 61 S.Ct. 1093, 313 U.S. 599, 8 


U.S.App.D.C. Where Circuit Court of © 
Appeals confirmed findings of National ® 
Labor Relations Board that a closed- 
shop contract between labor organiza- 
tion and employer was invalid because 
it had been assisted by unfair labor 
practices of the employer, evidence 
would not be reviewed in detail by the 
Supreme Court. National Labor Rela- 
tions Act, §§ 8(3), 10, 29 US.C.A. §§ 
158(3), 160.—International Ass'n of 
Machinists, Tool and Die Makers Lodge 
No. 35, v. National Labor Relations 
Board, 61 S.Ct. 83, affirming 110 F.2d 
29, 71 App.D.C. 175, certiorari granted 
BR get 721, 309 U.S. 649, 84 L.Ed, 

In determining whether employer as- ‘ 
sisted labor organization in enrolling. 
majority of employees so as to justify- 
an order directing employer to cease 
giving effect to a closed-shop contraet; 
with such organization, silent approval 
of or acquiescence in drive for mem-. 
bership and close surveillance of or-- 
ganization’s competitor, the intimations. 
of employer’s choice made by superiors, 
the fact that employee-solicitors had: 
been closely identified with company 
union until their quick shift to such. 
labor organization, the rank and posi-. 


‘tion of those employee-solicitors, the. 


ready acceptance of organization’s con- 
tract and contemporaneous rejection of- 
contract tendered by competitor, and: 
employer’s known prejudice against 
competitor, were proper elements for. 
National Labor Relations Board to con- 
sider in weighing the evidence and) 
drawing its inferences. National Labor 


- 158(1, 3), 


- certiorari granted 
649, 84 


“collective bargaining” provided for by 


157, '158(1, 3); 160.—Interna- 
nal Ass’n of Machinists, Tool and 


Labor Relations Board, 61 S.Ct. 83, af- 

firming 110 F.2d 29, 71 App.D.C. 175, 
60 S.Ct. 721, 309 U.S. 

L.Ed. 1001. ‘ 


Freedom of choice is the essence of 


the National Labor Relations Act. Na- 
tional Labor Relations Act, 29 U.S.C.A. 
§ 151 et seq.—lInternational Ass’n_ of 
Machinists, Tool and Die Makers Lodge 
No. 35, v. National Labor Relations 
Board, 61 S.Ct. 83, affirming 110 F.2d 
29, 71 App.D.C. 175, certiorari greuted 
AS 721, 309 U.S. 649, 84 L.Ed. 


1 3 

_The finding of National Labor Rela- 
tions Board that a labor organization 
did not represent an uncoerced majority 
of employees when closed-shop contract 
was executed was adequate to support 
the conclusion that maintenance as well 
as acquisition of alleged majority was 
contaminated by employer’s aid, so as 
to justify board in refusing to give ef- 
fect to the closed-shop contract. Na- 
tional Labor Relations Act, §§ 7, 8(1, 8), 
O29 US ClAY Shab 7 1bS8 Ct 8), L60. 
—International Ass’n_ of Machinists, 
Tool and Die Makers Lodge No. 35, v. 
National Labor Relations Board, 61 
S.Ct. 83, affirming 110 F.2d 29, 71 App. 
D.C. 175, certiorari granted 60 S.Ct. 
721, 309 U.S. 649, 84 L.Hd. 1001. 

The employer under National Labor 
Relations Aet may be held to have ‘‘as- 
sisted” the formation of a labor union 
so as to authorize abrogation of closed- 
shop contract with such union, notwith- 
standing acts of so-called agents were 
not expressly authorized or might not 
be attributable to employer on strict 
application of the rules of respondeat 
superior. National Labor Relations 
Act, §§ 7, 8(1, 3), 10, 29 U.S.C.A. §§ 157, 
160.—International Ass’n of 
Machinists, Tool and Die Makers Lodge 
No. 35, v. National Labor Relations 
Board, 61 S.Ct. 83, affirming 110 F.2d 
29, 71 App.D.C. 175, certiorari granted 
ee 721, 309 U.S. 649, 84 L.Ed. 


In determining whether an employer 
has assisted the formation of a labor 
union by unfair labor practices, courts 
are not dealing with private rights nor 
with technical concepts pertinent to 
employer’s legal responsibility to third 
persons for acts of his servants, but 
with a clear legislative policy to free 
the collective bargaining process from 
all taint of an employer’s compulsion, 
domination, or influence, and existence 
of that interference must be determined 
by careful scrutiny of all factors which 
restrain employees’ choice and _ for 


which employer may fairly be said to 


National Labor Rela- 


Where employees would have just - 


cause to believe that solicitors profess- 


edly for labor organization were acting 


for and on behalf of the management, 
the National Labor Relations Board 
would be justified in concluding that 
employees did not have the complete 
and unhampered freedom of choice 
which National Labor Relations Act 
contemplates. National Labor Rela- 
tions Act, §§ 7, 8(1, 3), 10, 29 U.S.C.A. 
$§ 157, 158(1, 3), 160.—International 
Ass’n of Machinists, Tool and Die Ma- 
kers Lodge No. 35, v. National Labor 
Relations Board, 61 S.Ct. 83, affirming 
110 F.2d 29, 71 App.D.C. 175, certiorari 
granted 60 S.Ct. 721, 309 U.S. 649, 84 
L.Ed. 1001. 

As regards whether employer was 
guilty of unfair labor practices in as- 
sisting one labor organization and op- 
posing another, evidence that four em- 
ployees who solicited membership in 
favored labor organization exercised 
general authority over employees and 
were in strategic position to translate 


a 


1, 3), 10, 29 U.S. — 


MASTER 


ie Makers Lodge No. 35, v. National — 


s 


Scat 


to their subordinates policies and de- 
‘sires: of the management, that three of 
such employees had been actively en- 
gaged during preceding weeks in pro- 
moting the company union, and that 


during membership drive the four em- 
‘ployees stressed fact that employer 


would prefer those who joined favored 
organization to those who joined the 
rival one, justified conclusion that mem- 
bership drive was headed by “super- 
visory employees”, notwithstanding 
that such employees were bona fide 
members of favored labor organization. 
National Labor Relations Act, §§ 7, 8(1, 
ale LOS 29) TS CAR SST aloo tla. ay 
160.—International Ass’n of Machinists, 
Tool and Die Makers Lodge No. 35, v. 
National Labor Relations) Board, 61 S. 
Ct. 83, affirming 110 F.2d 29, 71 App. 
D.C. 175, certiorari granted 60 S.Ct. 
721, 309 U.S. 649, 84 L.Ed. 1001. 
Evidence sustained finding of Na- 
tional Labor Relations Board that em- 


ployer had assisted labor organization 


in enrolling majority of toolroom em- 
ployees by unfair labor practices, which 
finding justified conclusion that such 
organization did not represent an un- 
coerced majority of toolroom em- 


_ployees, and hence justified abrogation 


of closed-shop contract with such or- 
ganization. National Labor Relations 
AGC 887s S15 73) ) 108629 SUS CAL Ss 
157, 158(1, 3), 160.—International Ass’n 
of Machinists, Tool and Die Makers 
Lodge No. 35, v. National Labor Rela- 
tions Board, 61 S.Ct. 83, affirming 110 
F.2d 29, 71 App.D.C. 175, ‘certiorari 
granted 60 S.Ct. 721, 309 U.S. 649, 84 
L.Bd. 1001. 

Where as a result of unfair labor 
practices a union cannot be said to rep- 
resent uncoerced majority, the National 
Labor Relations Board has power to 
take appropriate steps to the end that 
effect of those practices will be dis- 
sipated, which power necessarily in- 
volves an exercise of discretion as to 
ways and means of protecting freedom 
of choice guaranteed to employees by 
the National Labor Relations Act, and 
hence it is for the board not the courts 
to determine how effect of prior unfair 
labor practices may be expunged. Na- 
tional Labor Relations Act, §§ 7, 8(1, 3), 
10, 29 U.S.C.A. §§ 157, 158(1, 3), 160.— 
International Ass’n of Machinists, Tool 
and Die Makers Lodge No. 35, v. Na- 
tional Labor Relations Board, 61 S.Ct. 
83, affirming 110 F.2d 29, 71 App.D.C. 
175, certiorari granted 60 S.Ct. 721, 309 
U.S. 649, 84 L.Ed. 1001. 


Under National Labor Relations Act, 
it cannot be assumed that an unreme- 
died refusal of an employer to bargain 
collectively with an appropriate labor 
organization has no effect on develop- 
ment of “collective bargaining.” Na- 
tional Labor Relations Act, §§ 7, 8(1, 
3), 10, 29 U.S.C.A.-§§- 157, 158(1,; 3), 
160.—International Ass’n of Machinists, 
Tool and Die Makers Lodge No. 35, v. 
National Labor Relations Board, 61 S. 
Ct. 83, affirming 110 F.2d 29, 71 App. 
D.C. 175, certiorari granted 60 S.Ct. 
721, 309 U.S. 649, 84 L.Hd. 1001. 

The National Labor Relations Board, 
which ordered the abrogation of a 
closed-shop contract with a craft unit 
on ground that the employer had assist- 
ed by unfair labor practices in enrolling 
a majority of the toolroom employees, 
had authority to require employer to 
bargain with industrial unit, notwith- 
standing that, before issuance of order, 
eraft unit submitted a claim that it 
then had been designated by majority 
of all the employes, where craft unit 
made no showing at hearing that ma- 
jority of employees had shifted to it 
after employer refused to bargain with 
industrial unit, and craft unit did not 
seek leave from court to adduce such 
additional evidence, and board was jus- 
tified in concluding that unless effect 
of unfair labor practices was complete- 
ly dissipated employees might still be 
subject to improper restraints and not 
have the complete freedom of choice 
which the act contemplates. National 
Labor Relations Act, §§ 7, 8(1, 3), 10 
(e), 29 U.S.C.A. §§ 157, 158(1, 3), 160 
tevncrntemnatonel Ass’n of Machinists, 
Tool and Die Makers Lodge No. 35, v. 


ee vii f ci ns : : {h 4% ; 
AND SERVANT | 


National Labor Relations Board, SBI 5: 


ea 


S.Ct. 83, affirming 110 F.2d 29,71 App. 
D.C. 175, certiorari granted 60 S.Ct. — 
721, 309 U.S. 649, 84 L.Md. 1001. - | 
The substitution of ‘‘may” 
in the provision of the 
Railway Labor Act, which formerly 
provided that on failure of the parties 
to reach an adjustment, a dispute 
growing out of a grievance or out of — 
the interpretation or application of an 
agreement “shall” be referred to the 
designated adjustment board, does not 
indicate a change in policy but is a 
clarification of the original purpose of 4 
the act to establish and maintain a 
system for peaceful adjustment and 
mediation voluntary in its nature. Rail- | 
way Labor Act of 1926, § 3(c), 44 Stat. 
578, and § 3(i), as amended, 45 U.S. 
C.A. § 153(i).—Moore y,. Illinois Cent. —— 
R. Co., 61 S.Ct. 754, reversing Illinois | 
Cent. R. Co. v. Moore, 112 F.2d 959, 
reversing Moore v. Illinois Cent. R. Co., 
24 E.Supp. 731, certiorari granted 61 
§.Ct.. 392. “Sp a 
C.C.A.1. The purpose of National 
Labor Relations Act is to promote the ‘Wie 
free flow of interstate commerce by — ie i 
removing certain recognized sources LNA pi 
of industrial strife and unrest, by en- 
couraging practice and procedure of 
collective bargaining and by protect- 
ing the exercise by workers of full 
freedom of association, self-organiza- 
tion, and designation of representatives — 
of their own choosing, for purpose of — 
negotiating terms and conditions of = 
their employment or other mutual aid ~— 
or protection. National Labor Rela- | 
tions Act § 1.et seq., 29 U.S.C.A. § 151 
et seq.—National Labor’ Relations 
Board v. Waumbec Mills, 114 F.2d 226. 
Under provision of National Labor ~— 
Relations Act authorizing National = 
Labor Relations Board to issue an or- 
der requiring person found to be en- 
gaging in unfair labor _ practice to’. ¥ ay 
cease from such unfair labor practice, 
and to take such affirmative action, — 
including reinstatement of employees Ky j 
with or without back pay, as will ef 
fectuate policies of act, within broad © hee: 
limits, it is for the Board, not for 
the courts, to draw inference from un- 
derlying facts as to what measures of — 
affirmative relief are necessary to undo — 
the effects of an unfair labor practice — 
and to effectuate policies of the act. 
National Labor Relations Act § 10(c),_ 
29 U.S.C.A. § 160(c).—National Labor © 5 
Pclettons Board v. Waumbec Mills, 114 


Under provision of National Labor © 
Relations Act authorizing National © 
Labor Relations Board to issue an or- 
der requiring person found to be en- 
gaging in unfair labor practice to 
cease from such unfair labor practice, 
and to take such affirmative action, Re 
including reinstatement of employees 
with or without back pay, as will ef- 
fectuate policies of act, the phrase ‘in- 
cluding reinstatement of employees 
with or without back-pay” was in- 
serted to illustrate a type of relief — 
appropriate to commonly recurring un- = 
fair labor practice of discriminatory = 
discharge, rather than for purpose of 
limiting remedial powers of the Board, 
and the only restriction upon Board’s BAS: 
power to prescribe affirmative relief — 
is the general one that the order must — 
effectuate the policies of the act. Na- 
tional Labor Relations Act § 10(c), 29 
U.S.C.A. § 160(c).—National Labor Re- 
lations Board v. Waumbec Mills, 114 
F.2d 226. : 

C.C.A.1, In proceedings to review an 
order of the National Labor Relations 
Board, and for investigation and certifi- 
cation of collective bargaining repre- 
sentatives, the Circuit Court of Appeals 
has no jurisdiction to review the 
Board’s direction for an election, Na- 
tional Labor Relations Act, §§ 9, 10(f), 
29 U.S.C.A. §§ 159, 160(f).—Bethlehem 
Shipbuilding Corporation Limited v. 
ern Labor Relations Board, 114 FP. 
2 ° 

Employer dominated employees’ . 
group was properly denied right to in- \ a 
tervene in proceedings by National 
Labor Relations Board against em- by 
ployer, particularly where records and b 


te 


* 


§ 57 


operations of group were. exhaustively 
examined during the hearing and lead- 
ing representatives from the associa- 
tion testified at length. National Labor 
Relations Act, §§ 8(1, 2, 5), 9, 29 U.S. 
C.A. §§ 158(1, 2, 5), 159,—Bethlehem 
Shipbuilding Corporation Limited  v. 
National Labor Relations Board, 114 
F.2d 930. 

Where without challenged findings of 
the National Labor Relations Board, 
there would still be basis for Board’s 
conclusions, contentions with respect 
to such findings would not be con- 
sidered on review. National Labor Re- 
lations Act, § 10(f), 29 U.S.C.A. § 160 
(f).—Bethlehem Shipbuilding Corpora- 
tion Limited v. National Labor Rela- 
tions Board, 114 F.2d 930. 

The right of employees to self-or- 
ganization, and to engage in concerted 
activities, is not limited by the Nation- 
al Labor Relations Act to direct col- 
lective bargaining with the employer, 
but extends’ to other activities for 
mutual aid or protection, including 


“ appearance of employee representatives 


before legislative committees. 


National 


Labor Relations Act, § 7, 29 U.S.C.A. § 


Labor Relations Act. 


157.—Bethlehem Shipbuilding Corpora- 
tion Limited v. National Labor Rela- 
tions Board, 114 F.2d 930. ; 

Participation by a large majority of 
employees in annual elections for repre- 
sentatives did not as matter’ of law 
make plan of employee representation 
their freely chosen method of repre- 
sentation as guaranteed by the National 
National Labor 
Relations Act, §§ 7, 8(1, 2, 5), 29 U.S. 
C.A. §§ 157, 158(1, 2, 5).—Bethlehem 
Shipbuilding Corporation Limited v. 
National Labor Relations Board, 114 F, 
2d 930. 

Plan of employee’ representation 
would not necessarily escape condemna- 


_ tion under the National Labor Rela- 
_ tions Act even had employer afforded 


continued. National 


otk 


1587, 


employees an opportunity for a secret 
referendum on whether plan should be 
Labor. Relations 
Act §§ 7, 8(1, 2, 5), 29 U.S.C.A. §§ 157, 
2, 5).—Bethlehem Shipbuilding 


- Corporation Limited vy. National Labor 


Relations Board, 114 F.2d 930. 
Evidence supported finding by WNa- 
tional Labor Relations Board of unfair 
labor practices on basis of conclusion 
that effect of employer’s prior conduct 
in canalizing employees’ desire for rep- 
resentation carried over after the Na- 
tional Labor Relations Act was passed 


and constituted a continuing obstacle 


to exercise by employees of free choice 
of bargaining representatives, particu- 
larly in view of support, which employ- 


er gave plan of representation until act 


was declared unconstitutional. Nation- 
al Labor Relations Act, §§ 7, 8(1, 2, 5), 
29 U.S.C.A. §§ 157, 158(1, 2, 5).—Bethle- 
hem Shipbuilding Corporation Limited 
_ Pataca Labor Relations Board, 114 


The National Labor Relations Board, 
within broad limits, and not the courts, 
must draw the inference from under- 
lying facts as to what means of affirm- 
ative relief are necessary to undo the 
effects of an unfair labor practice and 
to effectuate the policies of the National 
Labor Relations Act. National Labor 
Relations Act, §§ 8(1, 2, 5), 9, 10(f), 29 
U.S.C.A. §§ 158(1, '2, 5), 159, 160(f).— 
Bethlehem Shipbuilding Corporation 
Limited v. National Labor Relations 
Board, 114 F.2d 930. 

Disestablishment order of the Nation- 
al Labor Relations Board relating to a 
plan of employee representation which 
had largely been sponsored by employ- 
er in such manner as to warrant find- 
ing that employer had been guilty of 
an unfair labor practice would not be 
disturbed by the court on review. Na- 
tional Labor Relations Act, §§ 8(1, 2, 
5), 9, 10(f), 29 U-S:C.A. §§ 158(1, 2, 5), 
159, 160(f).—Bethlehem Shipbuilding 
Corporation Limited y. National Labor 
Relations Board, 114 F.2d 930. 

Where majority of the representa- 
tives under plan of employee repre- 
sentation had joined union and boy- 
eotted the plan, and no meetings had 
been held recently for lack of quorum, 
but plan had never been disavowed by 


Ay* >» 


MASTER AND SERVANT 
employer, disestablishment order of Na- 
tional Labor Relations Board_was ap- 
propriate. National Labor Relations 
Act, §§ 8(1, 2, 5), 9, 10(f), 29 U.S.C.A. 
§§ 158(1, 2, 5), 159, 160(f).—Bethlehem 
Shipbuilding Corporation Limited v. 
Darenal Labor Relations Board, 114 F. 
2d 930. ‘ 

Evidence supported finding of Nation- 
al Labor Relations Board that produc- 
tion, maintenance and stockroom em- 
ployees at particular plant of employer, 
exclusive of office, and certain other em- 
ployees constituted a single appropriate 
bargaining unit, as well as finding that 
on certain dates a particular union had 
been chosen as bargaining agent by a 
majority of the employees in the ap- 
propriate unit. National Labor Rela- 
tions Act, §§ 8(1, 2, 5), 9, 10(f), 29 
U.S.C.A. §§ 158(1, 2, 5), 159, 160(f).— 
Bethlehem Shipbuilding Corporation 
Limited vy. National Labor Relations 
Board, 114 F.2d 930. 

Where union had been chosen as a 
bargaining agent by a majority of em- 
ployees in appropriate unit, refusal of 
management to recognize union as ex- 
clusive representative of employees con- 
stituted a violation of the National 
Labor Relations Act. National Labor 
Relations Act, §§ 8(5), 9(a), 29 U.S.C.A. 
§§ 158(5), 159(a).—Bethlehem Ship- 
building Corporation Limited v. Na- 
penal Labor Relations Board, 114 F.2d 

30. 


Where employer and union represent- 
ing a majority of employees in ap- 
propriate unit were in substantial 
agreement on a number of union de- 
mands, employer’s refusal to embody 
any points of agreement in a written 
contract constituted a “refusal to. bar- 
gain collectively” within prohibition of 
National Labor Relations Act. Nation- 
al Labor Relations Act, §§ 8(5), 9(a), 
29 U.S.C.A. §§ 158(5),°159(a).—Bethle- 
hem Shipbuilding Corporation. Limited 
v. National Labor Relations Board, 114 
F.2d 930. ' 

Order of the National Labor Rela- 
tions Board properly required employer 
to bargain collectively, upon request, 
with union which had been chosen as 
the bargaining agent by a majority of 
employees in appropriate unit. Nation- 
al Labor Relations Act, §§ 8(1, 2, 5), 9, 
10(f), 29 U.S.C.A. §§ 158(1, 2,.5), 159, 
160(f).—Bethlehem Shipbuilding Corpo- 
ration Limited v. National Labor Rela- 
tions Board, 114 F.2d 930. 


Cease and desist portions of National 
Labor Relations Board’s order held ap- 
propriate to the types of unfair labor 
practices involved. National Labor Re- 
lations Act, §§ 8(1, 2, 5), 9, 10(f), 29 
U.S.C.A. §§, 158(1, -2, 5),. 15.9, 4.60 (£),— 
Bethlehem Shipbuilding Corporation 
Limited v. National Labor Relations 
Board, 114 F.2d 930. 


C.C.A.1. A flow of interstate com- 
merce is not necessary to subject an en- 
terprise to the National Labor Rela- 
tions Act, since burdens on such com- 
merce can result from intrastate acts 
irrespective of the origin of the materi- 
als or the place where the sale is made. 
National Labor Relations Act §§ 2(7), 
10(a), 29 U.S.C.A. §§ 152(7), 160(a).— 
National Labor Relations Board vy. 
Henry Levaur, Inc,, 115 F.2d 105. 

That the interstate transactions of 
Rhode Island corporations engaged in 
distributing, servicing, and repairing 
automobiles are only a small percentage 
of their entire business is not material 
on question whether corporations are 
subject to the National Labor Relations 
Act, since the test of applicability of 
the act is not the percentage of busi- 
ness done but the effect of unfair labor 
practices on interstate commerce. Na- 
tional Labor Relations Act §§ 2(7), 10 
(a), 29 U.S.C.A, §§ 152(7), 160(a).— 
National Labor Relations Board vy. 
Henry Levaur, Inc., 115 F.2d 105. 

The purpose of the National Labor 
Relations Act is to protect interstate 
commerce from disruption, and Con- 
gress can act before the disruption oc- 
curs to prevent unfair labor practices if 
they would tend to lead to labor dis- 
putes threatening to obstruct interstate 
commerce. National Labor. Relations 
Act’ §§ 2(7), 10(a), 29 U.S.C.A. §§ 152 


(7), 160(a).—National Labor Relations _ 


Soard vy. Henry Levaur, Inc., 115 F.2d 

Corporate employers’ contentions that 
strike called by employees in 1939 and 
quickly abandoned actually, did not 
interfere with interstate commerce and 
that even if a strike were successful, 
interstate business could be otherwise 
handled so as to prevent its disruption 
could not be successfully relied on to 
prevent attachment of jurisdiction of 
the National Labor Relations Board. 
National Labor Relations Act §§ 2(7), 
10(a), 29 U.S.C.A. §§ 152(7), 160(a).— 
National Labor Relations Board v. Hen- 
ry Levaur, Inc., 115 F.2d 105. 

C.C.A.1.. An employer discharging 
employees. most active in promoting 
union, and paying off all employees 
three days before regular pay day and 
informing employees that employer 
was going out of business, and re- 
opening plant on following day and 
hiring many of former employees but 
omitting 10 union members, and refus- 
ing to reinstate such employees, and 
suggesting formation of company un- 
ion, was guilty of “unfair labor prac- 
tices’? within the National Labor Rela- 
tions Act, and National Labor Rela- 
tions Board properly ordered employer 
to cease and desist from such prac- 
tices and to reinstate discharged em- 
ployees with back pay. National Labor 


Relations Act §§ 2(6, 7), 8(1-8, 5), 10 — 


(c), 29 U.S.C.A. §§ 152(6, 7), 158(1-3, 
5), 160(c).—National Labor Relations 
Board v. Crystal Spring Finishing Co., 
116 F.2d 669. 

C.C.A.1. An employer engaged in 
interstate commerce was subject to the 
National Labor Relations Act. Na- 
tional Labor Relations Act, 29 U.S.C.A. 
§ 151 et seq.—National Labor. Rela- 
tions Board v. Reed & Prince Mfg. Co., 
118 F.2d 874, certiorari denied Reed & 
Prince Mfg. Co. v. National Labor Re- 
lations Board, 61 S.Ct. 1119, 313 U.S. 
595, 85 L.Ed. —. ‘ 

In proceeding against employer for 
unfair labor practices, where trial ex- 
aminer had allowed intervention on 
behalf of 5 employees, error of trial 
examiner in refusing to allow lawyer, 
who wished to represent all the em- 
ployees and was only allowed to in- 
tervene in behalf of 5 of them, to in- 
tervene on behalf of 547 employees 
who had signed individual contracts 
with employer, was not sufficient to 
justify refusal 
National Labor Relations Board where 


the interests of the’ five employees who 


were permitted to intervene were iden- 
tical with those of the remaining em- 
ployees. National Labor Relations 
Act § 8(1, 3, 5), 29. U:.S-C°A. '§ 158(1, 3) 


5).—National Labor Relations Board y. 


Reed & Prince Mfg. Co., 118 F.2d 874. 
Certiorari denied Reed_& Prince Mfg. 
Co. v. National Labor Relations Board, 
6E 8;Ct.) 1219 313 (U-S21b95,5 85 End: 

If findings of fact on which Na- 
tional Labor Relations 
cease and desist order against em- 
ployer are supported by substantial 
evidence, they are binding on Circuit 
Court of Appeals in proceeding for 
enforcement of the order. National 
Labor Relations Act, § 10(e), 29 U.S. 
C.A, § 160(e).—National Labor Rela- 
tions Board v. Reed & Prince Mfg. 
Co., 118 F.2d 874, certiorari denied 
Reed & Prince Mfg. Co. v. National La- 
bor Relations Board, 61 §.Ct. 1119, 313 
U.S. 595, 85 L.Ed, —. 


In proceeding for enforcement. of a 
cease and desist order of National La- 
bor, Relations Board against an em- 
ployer, in» examining the record the 
court must consider the evidence and 
all inferences arising therefrom favor- 


to enforce order of: 


Board based 


ably to the board and opposing evi- . 


dence may not be considered if it con- 
flicts with other evidence and fair in- 
ferences. National Labor Relations 
Act § 10(e), 29 U.S.C.A. § 160(e).—Na- 
tional Labor Relations Board v. Reed 
& Prince Mfg. Co., 118, F.2d 874, certi- 
orari denied Reed & Prince Mfg, Co. v. 
National Labor Relations. Board, 61 S. 
Ct. 1119, 313 U.S..595, 85, L.Hd . 

In proceeding for enforcement of a 


tions Act § 10(e), 29 U.S.C.A. § 160(e). 
—National Labor Relations Board v. 
Reed & Prince Mfg. Co., 118 F.2d 
874, certiorari denied Reed & Prince 
Mfg. Co. v. National Labor Relations 
ere GIF SCte 1119, -S130U.s) 090,200 


The fact that many employees who 
were members of labor union rep- 
udiated union and signed individual 
contracts with employer did not de- 
stroy authority of the union as rep- 
resentative of employees, where the in- 
dividual contracts were the result of 
unfair labor practices on the part of 
the employer. National Labor Rela- 
tions Act § 8(5), 29 U.S.C.A, § 158(5). 
—National Labor Relations Board v. 
Reed. & Prince Mfg. Co,, 118 F.2d 
874, certiorari denied Reed & Prince 
Mfg. Co. v. National Labor. Relations 
Beare 61 S.Ct. 1119, 313.U.S. 595, 85 
L.Ed. 


Where PUED ORE of strike was an at- 
tempt to force employer to come to an 
agreement with labor union and was 
thought necessary because of the re- 
luctance of the. employer seriously to 
discuss or attempt to negotiate any 
of disputed questions, the striking 
employees retained their status, and, 
where union represented majority of 
employees at time strike was called, 
the union continued to represent the 
employees, and the employer remained 
legally obligated to continue to bar- 
gain with the union. National Labor 
Relations Act §§ 2(3, 9), 8(5), 29 U.S. 
C.A. §§ 152(38, 9), 158(5).—National 
Labor Relations Board y. Reed & 
Prince Mfg. Co., 118 F.2d 874, certi- 
orari denied Reed & Prince Mfg. Co. 
y. National Labor Relations Board, 61 
S.Ct. 1119, 313 U.S. 595, 85 L.Ed. —. 


Under the National Labor Relations. 


Act, the remedies of employees were 
not destroyed by remaining on strike 
called because of a labor dispute, and 
it was not necessary for the strike to 
be caused by an unfair labor practice. 
National Labor Relations Act §§ 2(3, 
9), 8(5),,, 29. U-S.C.A. ; $§ 152(38, 9), 158 
(5).—National Labor Relations Board 
v. Reed & Prince Mfg. Co., 118 F.?d 
874, certiorari denied Reed & Prince 
Mfg. Co. v. National Labor Relations 
Board, 61 S.Ct. 1119, 313 U.S. 595, 85 
L.Ed. —. 

If, after strike was called because of 
a labor dispute, employer refused to 
bargain with union which  repre- 
sented majority of employees at time 
strike was called, employer violated 
section of the National Labor Rela- 
tions Act regarding collective bargain- 
ing and was subject to such orders of 
the National Labor Relations Board 
as would effectuate the policy of the 


act. National Labor Relations Act § 8 
(5), 29 U.S.C.A. § 158(5).—National 
Labor Relations Board v. Reed & 


Prince Mfg. Co., 118 F.2d 874, certi- 
orari denied Reed & Prince Mfg. Co. 
v. National Labor Relations Board, 61 
S.Ct. 1119, 813 U.S. 595, 85 L.Hd. —. 

Provision in contract between em- 
ployer and labor organization repre- 
senting employees to effect that during 
continuance of agreement or any ex- 
tension thereof, employees of the or- 
ganization agreed that they would not 
request or demand either a closed 
shop agreement, or check off system, 
would have been illegal as against 
“public policy,” and employer’s in- 
sistence upon such an impossible pro- 
vision warranted National Labor Rela- 
tions Board in inferring that employer 
was not actuated by any genuine de- 
sire to explore the possibilities of 
reaching an accord with representa- 
tive of its employees. National Labor 
Relations Aet § 8(5), 29 U.S.C.A. § 
158(5).—National Labor Relations 
Board v. Reed & Prince Mfg. Co., 118 
F.2d 874, certiorari denied Reed & 
Prince Mfg. Co. v. National Labor Re- 
lations Board, 61 S.Ct. 1119, 313 U.S. 
595, 85 L.Ed. —. 


“MASTER AND SERVANT 


_ Under National Labor Relations Act, 
employer, following beginning of 
strike called because of a labor dis- 
pute, was legally bound to confer and 


negotiate sincerely with representa- 
tives of its employees, and it was re- 
quired to do so with an open mind 
and a sincere desire to reach an agree- 
ment in a_ spirit of amity and co- 
operation. National Labor Relations 
Act § 8(5), 29 U.S.C.A, § 158(5).—Na- 
tional Labor Relations Board v. Reed 


& Prince Mfg. Co., 118 F.2d 874, certi-~ 


orari denied Reed & Prince Mfg. Co. v. 
National Labor Relations Board, 618. 
Ct. 1119, 313 U.S. 595, 85 L.Ed. —. 

A mere formal pretense at collective 
bargaining with a completely closed 
mind and without spirit of coopera- 


_tion and in good faith is not fulfill- 


ment of employer’s duty to bargain 
with representatives of employees. 
National Labor Relations Act § 8(5), 
29 U.S.C.A. § 158(5).—National Labor 
Relations Board v. Reed & Prince Mfg. 
Co., 118 F.2d 874, certiorari denied 
Reed & Prince Mfg. Co. v. National La- 
bor Relations Board, 61 S.Ct. 1119, 313 
U.S. 595, 85 L.Hd. —. 


In proceeding against employer for 
violation of National Labor Relations 
Act, evidence sustained finding of Na- 
tional Labor Relations Board that em- 
ployer was guilty of unfair labor prac- 
tice in refusing to bargain with repre- 
sentatives of employees. National La- 
bor Relations Act § 8(5), 29 U.S.C.A. 
§ 158(5).—National Labor’ Relations 
Board v. Reed & Prince Mfg. Co., 118 
W.2d 874, certiorari denied Reed & 
Prince Mfg. Co. v. National Labor Re- 
lations Board, 61 S.Ct. 1119, 313 U.S. 
695, 85 L.Ed. —. 

Where strike was called in conse- 
quence of labor dispute, employer was 
under obligation to bargain with rep- 
resentatives of its employees regardless 
of justification or lack of justification 
for the strike. National Labor~ Rela- 
tions Act 8(5), 29 U.S.C.A, § 158(5).— 
National Labor Relations Board _ v. 
Reed & Prince Mfg. Co., 118 F.2d 874. 
Certiorari denied Reed & Prince Mfg. 
Co. v. National Labor Relations Board, 
61 S.Ct. 1119, 313 U.S. 595, 85 L.Hd. 


baer 


Hven if strike was tortious by state 
common law, the strikers remained em- 
ployees where the strike was a conse- 
quence of or in connection with current 
labor dispute, in view of the Nation- 
al Labor Relations Act. National La- 
bor Relations Act § 2(3), 29 U.S.C.A. 
§ 152(3).—National Labor Relations 
Board v, Reed & Prince Mfg. Co., 118 
F.2d 874, certiorari 
Prince Mfg. Co. vy. National Labor Re- 
lations Board, 61 S.Ct. 1119, 313 U.S. 
595, 85 L.Ed. —. 

Where strike had not been provoked 
by any antecedent unfair labor prac- 
tice, the employer could have proceed- 
ed to fill place of strikers with other 
men, but, where it did not do so and 
continued to treat the strikers as its 
employees, the employer, was not re- 
lieved of its obligation, under the 
National Labor Relations Act, to bar- 
gain collectively with its employees 
through their chosen representatives. 
National Labor Relations Act §§ 2(3), 
8(5), 29 U.S.C.A. §§ 152(8), 158(5).— 
National Labor Relations Board v. 
Reed & Prince Mfg. Co., 118 F.2d 874. 
Certiorari denied Reed & Prince Mfg. 
Co. v. National Labor Relations Board, 
61 S.Ct. 1119, 313 U.S. 595, 85 L.Ed. 

Where a union has been selected by 
a majority of employees in an appro- 
priate unit as their bargaining agent, 
the employer’s duty under the National 
Labor Relations Act is to bargain with 
the chosen union as the exclusive rep- 
resentative’ of all employees in the 
unit, and therefore, if the union de- 
clines to accept its responsibility as 
exclusive representative of all em- 
ployees in the unit and insists on bar- 
gaining only for its own members, the 
employer commits no violation of the 
act in refusing to bargain on that 
basis. National Labor Relations Act 
§§ 8(5), 9(a), 29) USCA, §§ 158 
(5); 159(a)._National Labor Relations 
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Board v. Reed & Prince Mfg. Co.,. 118 
F.2d 874, certiorari denied’ Reed‘ & t, 


tions Board, 61 S.Ct. 1119, 313 U.S. 
595, 85 L.Ed, —. : epi) 

Evidence sustained determination of i 
National Labor Relations Board that 
union selected by majority of em- 
ployees had not refused to bargain — 
as exclusive representative of all em- 
ployees so that employer could not re- 
fuse to bargain with the union on 
ground that the union insisted on bar- 
gaining only for its own members. 
National Labor Relations Act §§ 8(5), 
9(a), 29 U.S.C.A. §§ 158(5), 159(a).— 
National Labor Relations Board vy. 
Reed & Prince Mfg. Co., 118 F.2d 874. — 
Certiorari denied Reed & Prince Mfg. | 
Co, v. National Labor Relations Board, — 
61 S.Ct. 1119, 313 U.S. 595, 85 L.Ed... 

In proceeding to enforce a cease and ~ 
desist order against an employer, evi- 
dence supported finding of National — 
Labor Relations Board that acceptance 
of contract with employer by em- 
ployees individually was brought about 
by employer’s interference with the 
employees and employer’s refusal to 
bargain with union which, at time 
strike was called, represented puees vf 
of employees in an appropriate unit. 
National Labor Relations Act § 8(5), — 
29 U.S.C.A. § 158(5).—National Labor 
Relations Board v. Reed & Prince Mfg. 
Co., 118 F.2d 874, certiorari denied 
Reed & Prince Mfg. Co. v. National 
Labor Relations Board, 61 S.Ct. 1119, 
313 U.S. 595, 85 L.Hd. —. 


were properly — 
voided on ground that employer could 
not reap fruits of its illegality by thus — 
being allowed to eliminate a designat- | 
ed union ag the bargaining agency of — 
its employees. National Labor Rela- — 
tions Act § 8(5), 29 U.S.C.A. § 158(5). ~ 
—National Labor Relations Board v. — 
Reed & Prince Mfg. Co., 118 F.2d 874. © 
Certiorari denied Reed & Prince Mfg. 
Co. v. National Labor Relations Board, — 
61. S.Ct. 1119, (313 (U.S. 595,735 side 


Where employer had violated the © 
National Labor Relations Act by re- | 
fusing to bargain with representative 
of majority of employees, by discrim- 
inatory discharge of four employees, — 
and by signing up employees under 
individual contracts which imposed re- 
straint upon them in the exercise of 
their right to bargain collectively in — 
the future, general cease and desist or- 
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desist from in any manner interfering 
with, restraining, or coercing its petty nN 
ployees in the exercise of their rights — 
of self-organization was justified. Na- a 
tional Labor Relations Act §§ 7, 8(1, 
8,5), 29, U.S:C.A..§§ 157,.153:(asie byes 
—National Labor Relations Board v.. 

Reed & Prince Mfg. Co., 118 F.2d 874. 
Certiorari denied Reed & Prince Mfg. — 
Co, v. National Labor Relations Board, 
61. S.Ct. 1119,.313. US. 595,385 bday 


Where employer, found guilty of vio- 
lating the National Labor Relations — 
Act, was ordered to immediately post 
notices in conspicuous places through- | 
out its plant stating that the employ- 
er would cease and desist in manner 
set forth in other provisions of the 
order and would take the affirmative 
action required by the order, the or- 
der was modified by striking the 
words ‘‘will cease and desist’? and sub- 
stituting for them the words ‘will not 
engage in the conduct from which it 
is ordered to cease and desist’’.—Na- 
tional Labor Relations Act § 10(c, e), 
29 U.S.C.A. § 160(c, e).—National La- 
bor Relations Board v. Reed & Prince 
Mfg. Co., 118 F.2d 874, certiorari de- 
nied Reed & Prince Mfg. Co. v. Na- 
tional Labor Relations Board, 61 S.Ct. 
1119, 313 U.S. 595, 85 L.Ed. —. 

C.C.A.1. The National Labor Rela- = 
tions Board has power to draw infer- 
ences from the facts before it. Na- 
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tional Labor Relations Act § 10(b), 29 
U.S.C.A. § 160(b).—National Labor Re- 
lations Board v. Highland Shoe, 119 
F.2d. 218. 

Evidence supported the National La- 
bor Relations Board’s conclusion that 
employer on date when it called a 
meeting of employees to induce them 
to take a reduction in wages violated 
the National Labor Relations Act by 
bargaining directly with _employees 
with respect to a matter which the act 
describes as appropriate for collective 
bargaining after employees in an ap- 
propriate unit had made a valid selec- 
tion of an exclusive bargaining repre- 
sentative. National Labor Relations 

) ‘Acti °§§ 8(1;. 5); 9(a), 29. U.S.C.A. . §§ 
 -158(1, 5), 159(a).—National Labor Re- 

Jations Board v. Highland Shoe, 119 

_ F.2d 218. 
- Even if it was assumed, contrary to 
the National Labor Relations Board’s 
finding, that a strike was not insti- 
J gated by employer and therefore that 
ing a closed shop contract with union 
as terminated thereby according to its 
terms, employer’s statutory duty to bar- 
gain collectively with union as the ex- 
elusive representative of its employees 

did not also come to an end, and hence 

_employer’s refusal to bargain with 
_ union after strike was a violation of the 
ie National Labor Relations Act. Nation- 

al Labor Relations Act § 8(5), 29 U. 

 §.C.A. § 158(5).—National Labor Rela- 
tions Board vy. Highland Shoe, 119 
ey Heed 218, 

t Employer’s conduct in, dealing with 
its employees directly instead of with 
union as their duly constituted repre- 
sentative, its conduct in refusing to 

- recognize authority of union’s attorney 
to represent union, and its further 
conduct after strike in refusing to treat 
; with any representative of union 
showed a violation of the National La- 
- ~-bor Relations Act in interfering with 
| employees’ right to organize them- 
N selves for the purpose of collective 
_ bargaining through representatives of 
their own choosing. National Labor 
: Relations Act § 8(1), 29 U.S.C.A. § 158 
i (1).—National Labor Relations Board 
vy. Highland Shoe, 119 F.2d 218. 
-_ Where evidence supported findings of 
the National Labor Relations Board 
-_-_-with respect to effect of employer’s un- 
' «fair labor practices on the attitude of 
its employees towards their union, and 
; -employer’s unfair labor practices tend- 
ed to undermine prestige of union in 
~ the eyes of those of its members who 
were employed by employer, the ques- 
tion of what action, if any, should be 
taken with respect to a redetermination 
of the bargaining representative of em- 
_ ployees was one for the board and not 
for the Circuit Court of Appeals in 
proceedings for the enforcement of an 
order of the board. National Labor Re- 
my lations Act §§ 9(c), 10, 29 U.S.C.A, §§ 
 » 159(c), 160.—National Labor Relations 
Board v. Highland Shoe, 119 F.2d 218. 
‘ C©.C.A.1. In view of nearness of date 
of hearing on petition for an order re- 
quiring an employer and certain officers 
and agents thereof to appear and show 
-eause why they should not be adjudged 
in contempt of decree enforcing an or- 
der of the National Labor Relations 
- Board and of fact that issues in pend- 
ing proceeding did not appear to be 
particularly complicated, or extensive, 
the Circuit Court of Appeals as a mat- 
ter of discretion denied board’s motion 
for depositions and discovery, and for 
production of certain books, records, 
and documents for inspection, copying, 
or photographing in terms requested, 
and in lieu thereof directed clerk to is- 
sue subpcenas duces tecum directed to 
persons named in motion ordering 
them to produce books, records, and 
documents enumerated. and to _ is- 
sue subpeenas ad testificandum directed 
to individuals named in motion requir- 
ing them to attend and give testimony 
on relevant matters. Jud.Code § 262, 
28 U.S.C.A. § 377.—Bethlehem Ship- 
building Corporation vy. National Labor 
Relations Board, 120 F.2d 126. 
C.C.A.1. An employer engaged in 
geuerating electricity, which received 


employer was within its rights in treat-) 


MASTER AND SERVANT 
from outside state large quantities of 
materials, which purchased electrical 
energy originating outside of state, and 
which furnished electrical energy to in- 
strumentalities of interstate commerce 
including railroad, telegraph and tele- 
phone companies, radio broadcasting 
station, a post office, and manufacturers 
who sold products in interstate com- 
merce, was within scope of National 
Labor Relations Act and subject to ju- 
risdiction of National Labor Relations 
Board. National Labor Relations 
Act § 10, 29 U.S.C.A. § 160,—National , 
Labor Relations Board v. Western Mas- 
sachusetts Blectric Co., 120 F.2d 455. 

Jurisdiction of National Labor Rela- 
tions. Board over employer furnishing 
electrical energy to instrumentalities of 
interstate commerce. was not defeated 
by fact that some of the companies de- 
pendent upon the employer for power 
might be able to resort to makeshift ar- 
rangements or to substitute sources of 
power so as to minimize any interrup- 
tions of commerce that might result 
from labor difficulties between the em- 
ployer and its employees, National La- 
bor Relations Act § 10, 29 U.S.C.A. § 
160.—National Labor Relations Board 
v. Western Massachusetts BHlectrie Co., 
120 F.2d 455. . 

Where only specific unfair labor prac- 
tice found by National Labor Relations 
Board was the refusal of employer up- 
on request to bargain collectively with 
union duly chosen by a majority of 
employees in an appropriate unit, gen- 
eral cease and desist order was modi- 
fied so as to direct employer to cease 
and desist from in any manner interfer- 
ing with the efforts of the union to bar- 
gain collectively with the employer. 
National Labor Relations Act, § 10, 29 
U.S.C.A. § 160.—National Labor Rela- 
tions Board vy. Western Massachusetts 
Electric Co., 120 F.2d 455. 


C.C.A.1. Respondent engaged in in- 
terstate transportation of mail by truck 
pursuant to a contract with the United 
States embodying no restrictions on 
freedom of respondent to employ 
whomsoever he chooses’ other than gen- 
eral limitations and provision that the 
postmaster may require the suspension 
of a driver from duty for inefficiency 
or other serious delinquency is an “in- 
dependent contractor”, and truck driv- 
ers hired by him are his employees and 
not employees of the United States, and 
hence respondent is an “employer” 
within the National Labor Relations 
Act and subject to its terms. National 
Labor Relations Act, § 2(2), 29 U.S.C.A. 
§ 152(2).—National Labor Relations 
Board vy. Carroll, 120 F.2d 457. 


C.C.A.2. An order of the National 


sh 


“Labor Relations Board would be modi- 


fied at the board’s request so that 
notice to be posted by employer would 
state that employer would not engage 
in conduct from which it was ordered 
to cease and desist in certain para- 
graphs of the board’s order. National 
Labor Relations Act, 29 U.S.C.A. § 151 
et seq.—Phelps Dodge Corporation v. 
National Labor Relations Board, 113 
F.2d 202. 


The definition of the word ‘em- 
ployee” in the National Labor Rela- 
tions Act should not be narrowed to 
make abortive the remedial purposes 
of the act. National Labor Relations 
Act. § 2(3);,; 29° U.S;ClA....§; 152(3).— 
Phelps Dodge Corporation vy. National 
Labor Relations Board, 113 F.2d 202. 


C.C.A.2. The National Labor Rela- 
tions Act does not prohibit a collective 
agreement by employees surrendering 
the power to strike. National Labor 
Relations Act, 29 U.S.C.A, § 151 et 
seq.—Western Union TelegraphCo. v. 
ae nae Labor Relations Board, 113 

"26 A 


A union which, without pressure or 
inducement from employers, agrees to 
rely on arbitration rather than on the 
power to strike as a means of settling 
differences, is not thereby disqualified 
from acting as a collective bargaining 
agent under the National Labor Rela- 
tions Act. National Labor Relations 
Act, 29 U.S.C.A. § 151 et seq.—West- 
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ern Union Telegraph Co. ational 
Labor Relations Board, 113 F.2d 992. 

Employer which was charged with — 
employees’ association 
through various officials was not, as 
principal, chargeable with practices not 
within scope, of the authority of the 
officials, as agents. National Labor Re- 
lations Act, 29 U.S.C.A. § 151 et seq. 
—Western Union Telegraph Co. v. Na-_ 
ae CREE SL Relations Board, 113 F. 
2d is ' 

General instructions from vice presi- | 
dent to general managers, coupled with 
known policy of employer to _ confine 
union activities to association, justified 
inference that acts of subordinates 
were more than spontaneous efforts of 
members to strengthen their union, and 
that they were acts of employer domi- 
nating the association in violation of 
the National Labor Relations Act. Na- 
tional Labor Relations Act, 29 U.S. 
C.A. §.151 et seq.—Western Union Tele- 
graph Co. v. National Labor Relations 
Board, 113 F.2d 992. 

An unaffiliated union, known for long 
to be favored by the employer, car- 
ries over an advantage which neces- 
sarily vitiates its standing as exclu- 
sive bargaining agent after adoption 
of the National Labor Relations Act, 
so as to preclude it from continuing 
as exclusive bargaining agent until 
measures are taken completely to dis- 
abuse employees of any belief that they 
will win employer’s approval if they . 
remain in it, or incur his displeasure 
if they leave. National Labor Rela- 
tions Act, 29 U.S.C.A. § 151 et seq.— 
Western Union Telegraph Co. v. Na- 
tional Labor Relations Board, 113 F. 
2d 7992, 

Where an unaffiliated union -estab-: 
lished prior to enactment of the Na- 
tional Labor Relations Act has been 
favored by employer, the steps which 
the employer must take after adoption 
of the act before the employer can 
continue to treat the union as the col- 
lective bargaining agent of its em- 
ployees are primarily for the National 
Labor Relations Board to judge. Na- 
tional Labor Relations Act, 29 U.S. 
C.A. § 151 et seq.— Western Union Tele- 
graph .Co. v. National Labor Rela- 
tions Board, 113 F.2d 992. 

The court which is called upon to 
review a cease and desist order of the 
National Labor Relations Board need 
not determine whether apparent con- 
troversies between employer and em- 
ployees’ association were in fact gen- 
uine or whether association was in fact 
an abject creature of the employer, 
but it is sufficient if the record sup- 
ports a finding that the employer did 
so far foster or control the associa- 
tion that its employees were likely on 
that account to prefer it to outside 
unions. National Labor Relations Act, 
29 U.S.C.A. § 151 et _ seq.—Western 
Union Telegraph Co. v. National Labor 
Relations Board, 113 F.2d 992. 

Under the National Labor Relations 
Act, where the composition and con- 
stitution of a union are the result of 
the spontaneous uninfluenced will of 
the employees, an employer may, deal 
with the union as an exclusive bar- 
gaining agent, but the employer may 
not seek to influence employees to join 
or not to join a: given union, and may 
have no hand in its internal structure 
or management. National Labor Rela- 
tions Act, 29 U.S.C.A. § 151 et seq.— 
Western Union Telegraph Co, v. Na- 
reat Labor Relations Board, 113 F.2d 


Evidence in support of disestablish- 
ment order warranted conclusion that . 
employees’ association from the out- 
set had been coerced by telegraph com- 
pany in the conditions on which it 
might act as_ collective bargaining 
agent of employees, that company 
thereafter fostered the growth and 
standing of the association, and that, 
subsequent to enactment of the Na- 
tional Labor Relations Act, company 
had taken no action which would justi- 
fy its recognition of association as ex- 
clusive bargaining agent of its em- 
ployees. National Labor Relations Act, 
29 US.C.A. § 151 et seq—Western 


Nh a ole 


ao Ga fig 


F.2d 992 


after National Labor 
became effective, could 


was liable in damages for the tort of 
compelling the members to contribute 
through the coercion of an unfair la- 
bor practice. National Labor Relations 
Act, 29 U.S.C.A. § 151 et seq.—West- 
ern Union Telegraph Co. v. National 
Labor Relations Board, 113 F.2d 992. 
Where deductions from wages were 
made by employer and were paid over 
to employees’ association at request of 
employees, and National Labor Rela- 
tions Board sought to require employer 
to refund to employees all moneys 
stopped out of their wages after the 
National Labor Relations Act became 
effective, the action of employer could 
not be regarded as creating a mass 
tort by which either a particular em- 
ployee, or the Board acting on. behalf 
of all, could dispense with proof that 
the action as an unfair labor practice 
actually impinged upon putative vic- 
tims and caused them pecuniary dam- 
age. National Labor Relations Act § 
10(c), 29 U.S.C.A. § 160(c).—Western 
Union Telegraph Co. v. National Labor 
Relations Board, 113 F.2d 992. 
Where deductions from wages were 
made by employer and were paid over 
to employees’ association at request 
of employees, portion of National La- 
bor Relations Board’s order, directing 
employer to refund to employees all 
moneys stopped out of their wages 
after the National Labor Relations Act 
became effective, was unauthorized in 
absence of evidence that such em- 
ployees were coerced, notwithstanding 
that each employee may have been 
denied the right to bargain, collective- 
ly through an wuntrammelled agent, 
since the measure of damages for that 
wrong was not the fees paid to the as- 
sociation. National Labor |. Relations 
Act, § 10(c), 29 US.C.A. § 160(c).— 
Western Union Telegraph Co, v. Na- 
tional Labor Relations Board, 113 F.2d 


"992. 


C.C.A.2. Finding of National Labor 
Relations Board of interference by em- 
ployer by allowing certain union free- 
dom in its organization activities while 
restricting activities of another union, 
which was supported by evidence, was 
sufficient to sustain order requiring 
employer to cease and desist from in- 
terfering with its employees in exer- 
cise of right of self-organization and 
collective bargaining and engaging in 
concerted activities for purpose of col- 
lective bargaining, or other mutual aid 
or. protection as guaranteed by the Na- 
tional Labor Relations Act. National 
Labor Relations Act, § 8(1), 29 U.S. 
C.A. § 158(1).—National Labor Rela- 
tions Board v. Yale & Towne Mfg. Co., 
114 F.2d 376. 

C.C.A.2. The Michigan statute relat- 
ing to the winding up of dissolved cor- 
porations is “remedial’’ and should be 
construed with sufficient liberality to 
prevent loss of jurisdiction previously 
obtained by the National Labor Rela- 
tions Board through the dissolution 
of a corporate respondent. National 
Labor Relations Act § 1 et_seq., 29 U.S. 
C.A. § 151 et seq.;_Comp.St.Supp.Mich. 
1940, § 10135-75.—National Labor Re- 
lations Board y. Timken Silent Auto- 
matic Co., 114 F.2d 449. 

Where the National Labor Relations 
Board issued complaint against and 
obtained jurisdiction over corporate 
employer, which was organized under 
Michigan laws, and before decision and 
order were made by the board the cor- 
porate employer’s charter expired, the 
board did not lose jurisdiction over the 
employer in view of Michigan statute 
relating to winding up of dissolved 
corporations, and motion to dismiss 
board’s petition to enforce its order 
subsequently made was denied. Na- 
tional Labor Relations Act § 1 et seq. 
and §§ 8(1, 8, 5), 10(e), 29 US.C.A. 
§ 151 et seq., and §§ 158(1, 3, 5), 160 
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Comp.Laws Supp.Mich.1940, § 
10135-75.—National Labor Relations 
Board yv. Timken Silent Automatic Co., 


114 F.2d 449. Z- 


A proceeding by the National Labor 
Relations Board, under which the board 
obtained jurisdiction over a corporate 
employer which was a wholly owned 
subsidiary of a parent corporation, did 
not give the board jurisdiction to en- 
ter order against the parent corpora- 
tion which was required to be treated 
as a corporation apart from its sub- 
sidiary in absence of proof that the 
control of the corporate employer by 
parent wronged or defrauded anyone 
with whom the proceedings were con- 
cerned. National Labor Relations Act 
§ 1 et seq., 29 U.S.C.A. § 151 et seq.— 
National Labor Relations. Board v. 
Timken Silent Automatic Co., 114 F. 
2d 449. 
_C.C.A.2, The National Labor Rela- 
tions Act gives the National Labor Re- 
lations Board power to determine the 
unit appropriate for purposes of col- 
lective bargaining, and, only if Board 
has acted arbitrarily, may its discre- 
tion in determining the appropriate 
unit be overridden by the courts, Na- 
tional Labor Relations Act, § 9(b), 29 
U.S.C.A. § 159(b).—Marlin-Rockwell 
Corporation v. National Labor Rela- 
tions Board, 116 F.2d 586. 

The act of National Labor Relations 
Board, in excluding apprentices who 
were minors employed under contracts 
which required consent of their guar- 
dians, from 1938 election to determine 
whether a certain union should be des- 
ignated as employees’ representative 
for collective bargaining, although in 
a consent election held in 1937 they 
had been included, was not so unrea- 
sonable as to pass bounds of permis- 
sible discretion. National Labor Rela- 
tions Act, § 9(b), 29 U.S.C.A. § 159(b). 
—Marlin-Rockwell Corporation v. Na- 


. tional Labor Relations Board, 116 F. 


2d 586. 

The issue whether’ National Labor 
Relations Board acted arbitrarily in 
excluding apprentices from election to 
determine employees’ representative for 
collective bargaining was academic, 
where result of election could not have 
been affected had they been permitted 
to vote. National Labor Relations Act, 
§ 9(b), 29 U.S.C.A. § 159(b).—Marlin- 
Rockwell Corporation v. National La- 
bor Relations Board, 116 F.2d 586, 

The manner in which an election to 
determine whether a certain labor or- 
ganization shall be designated as em- 
ployees’ representative for collective 
bargaining shall be conducted lies in 
discretion of National Labor Relations 
Board. National Labor Relations Act, 
§ 9(b), 29 U.S.C.A. § 159(b),—Marlin- 
Rockwell Corporation v. National La- 
bor Relations Board, 116 F.2d 586. 

The refusal of National Labor Rela- 
tions Board to allow employer to have 
a@ representative present at election to 
determine whether a certain union 
should be designated as employees’ rep- 
resentative for collective bargaining for 
purpose of checking the identity and 
eligibility of persons who presented 
themselves to cast ballots, because of 
refusal of union to consent thereto, 
was not an abuse of discretion. Na- 
tional Labor Relations Act, § 9(b), 29 
U.S.C.A. § 159(b).—Marlin-Rockwell 
Corporation v. National Labor Rela- 
tions Board, 116 F.2d 586. 


The issue whether National Labor 
Relations Board, in conducting election 
to determine whether a certain union 
should be designated as employees’ rep- 
resentative for collective bargaining, 
acted arbitrarily in excluding ballots 
of four employees who were challenged 
by a representative of the union was 
immaterial, even if ballots should have 
been counted, where result. of election 
would have remained unaffected. Na- 
tional Labor Relations Act, § 9(b), 29 
U.S.C.A. § 159(b).—Marlin-Rockwell 
Corporation v. National Labor Rela- 
tions Board, 116 F.2d 586. 

The National Labor Relations Board, 
in conducting election to determine 
whether a certain union should be 
designated as employees’ representative 
for collective bargaining, properly al- 


7 


- stitute a majority of the employees in ~ 


ry sere 


Px ane. 
8 ane) 
: ee he iva 
lowed employees who were on pay roll 
four months before election but’ who 
had been laid off for lack of work prior 
to election, to vote, though employer 
had no _ contractual seniority obliga-— 
tions, where it was customary practice 
of employer to recall its former em- 
A when work revived, National 
abor Relations Act, § 9(b), 29 U.S.C. 
A. § 159/b).—Marlin-Rockwell Corpora- 
tion v, National Labor Relations Board, 
116 F.2d 586. * Sra 
Where two employees who had been 
on pay roll a few months before elec- — 
tion to determine whether a certain — 
union should be designated as em- ~ 
ployees’ representative for collective — 
bargaining, but who had been laid off 
for lack of work prior to election, had Le, 
obtained equivalent jobs with other 
employers for whom they were working © 
at time of election, ballots of such em- 
ployees should not have been counted 
in election. National Labor Relations 
Act, § 9(b), 29 U.S.C.A, § 159(b).— ‘ 
Marlin-Rockwell Corporation v. Nation- ; 
pay el a Relations Board, 116 F.2d ! 


A certificate by National Labor Re- 
lations Board certifying a certain union 
as the bargaining representative of em- 
ployees, after election by the employees — 
thereon, was valid, notwithstanding if 
that in election only a slender majority — 
of those voting voted for the union and — 
those voting for the union did not con- 
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the bargaining unit. National Labor 
Relations Act, § 9(b), 29 U.S.C.A. § 159 
(b).—Marlin-Rockwell Corporation vy. — 
National Labor Relations Board, 116 — 
F.2d 586. \ : 
C.C.A.2. Findings by National Labor 
Relations Board that employer had re- 
fused to recognize union or to bargain 
with it collectively and that employer — 
had interfered with and restrained and — 
coerced employees were supported by 
substantial evidence. National Labor 
Relations Act §§ 7, 8(1, 5), 29 U.S.C.A. 
§§ 157, 158(1, 5)—National Labor Rel 
tions Board v. Acme Air Appliance Co. 
117 F.2d 417 nt 
Refusal of employer to recognize 
union of employees or to bargain with 
union collectively and interference with, 
restraint and coercion of employees con-— 
stitute “unfair labor practices” within 
statute and violations of rights of self-— 
organization and collective bargaining 


ike \« 
Air Appliance Co., 117 F.2d 417, | 

The National Labor Relations Act re- 
quires more than that the chosen bar- 
gaining representative of employees — 
should be recognized as a messenger, ie 
and so long as authority of such rep- 
resentative existed, employer was bound | 
to treat it as such. National Labor ~ 
Relations Act §§ 7, 8(1, 5), 29 U.S.C.A. © 
§§ 157, 158(1, 5).—National Labor Re- 
lations Board v. Acme Air Appliance ~ 
Co., 117 F.2d 417. ae 

Finding of National Labor Relations 
Board that employer’s disregard of 
union and refusal to bargain with it 
had brought about strike of employees 
was sustained by substantial evidence. 
National Labor Relations Act §§ 7, 8 
(1, 5), 29 U.S.C.A. §§ 157, 158(1, 5).— 
National Labor Relations Board yw ~ 
Acme Air Appliance Co., 117 F.2d 417. 

Order that eight employees be rein- 
stated with back pay was sustained by 
the evidence. National Labor Relations | 
Act § 10(c), 29 U.S.C.A. § 160(c).—Na- 
tional Labor Relations Board v. Acme 
Air Appliance Co., 117 F.2d 417. 

Order that employees be reinstated 
with back pay speaks as of the time of 
the hearing by and is bounded upon 
the record before the National Labor 
Relations Board and is not affected by 
subsequent or unproved events. Na- 
tional Labor Relations Act § 10(c), 29 
U.S.C.A. § 160(c).—National Labor Re- 
Jations Board v. Acme Air Appliance 
Co., 117 F.2d 417. 

Events subsequent to order of Na- 
tional Labor Relations Board that em- 
ployees be reinstated with back pay 
mmay be interposed to board’s motion to 
punish refusal to obey court order to 
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enforce board’s order. National Labor 
Relations Act § 10(c), 29 U.S.C.A. § 
160(c).—National Labor Relations 
Board v. Acme Air Appliance Co., 117 
F.2d 417. 

Where employee worked only half of 
her time for employer, the other half 
being devoted to preparing lunches 
for employees who paid her for such 
work, under order of reinstatement with 
back pay, such employee would not be 
allowed loss of compensation for serv- 
ing lunches to employees. National 
Labor Relations Act § 10(c), 29 U.S.C.A. 
§ 160(c).—National Labor’ Relations 
Board y. Acme Air Appliance Co., 117 
F.2d 417. aah 

On petition to enforce order requiring 
Teinstatement of employees with back 
pay, where there were unsettled ques- 
tions concerning amount of back pay 
due to employees and matter was 
submitted on record made before the 
National Labor Relations Board, except 
for unproved assertions in employer’s 
brief, relating to events occurring after 
_ order, performance of the order by em- 
ployer would not be passed on by the 
court. National Labor Relations Act 
 -§ 10(e), 29 U.S.C.A. § 160(c).—National 

_ Labor Relations Board v. Acme Air Ap- 
pliance Co., 117 F.2d 417. 

i - Where an employee has put an ex- 
~~ ~press time limitation on collective bar- 

3 _ gaining agent, agent’s authority cannot 
be presumed to continue longer, 
where such limitation had expired and 
it was uncertain whether original union 
still existed or whether it had been suc- 

-eeeded by another, or whether either 
_ represented employees, further proof of 
 agent’s authority should be had before 
entry of affirmative order directing em- 
- ployer to bargain with such agent, and 
cause would be remanded to board for 
determination of such matters.—Nation- 
al Labor Relations Board v. Acme Air 
Appliance Co., 117 F.2d 417. 
fhe Where part of cause is remanded to 
; . National Labor Relations Board for de- 
termination of certain questions, any 
further order made by board should 

i be made a supplemental part of pend- 

ing record for final action and decree by 

Circuit Court of Appeals.—National La- 
bor Relations Board v. Acme Air Ap- 
_ pliance Co., 117 F.2d 417. 
-_-©.C0.A.2. Evidence supported findings 

of the National Labor Relations Board 
_ that employer had interfered with at- 
tempts of employees to have a plant- 
- wide union in place of craft unions, 
and required the court to enforce dis- 
establishment of the craft unions as 
ordered by the board in exercise of its 
 diseretion. National Labor Relations 
Act, § 8(1-3), 29 U.S.C.A. §-158(1-3).— 
Corning Glass Works v. National La- 
bor Relations Board, 118 F.2d 625. 


- ©.C.A.2. An employer whose -shop 
had less than 55 employees in all, and 
who took back 23 striking employees 
within five days after entry by consent 
of order enforcing order of National 
Labor Relations Board, which required 
employer to reinstate striking em- 
ployees immediately. and took other 
seven employees at end of seven work- 
ing days, sufficiently conplied with the 
order, since the word “immediately” 
was required to be interpreted reason- 
ably, and employer was not required 
‘to find places for all the men instanter. 
—National Labor Relations Board v. 
Giannasca, 119 F.2d 756. 


_ The purpose of provision of order 
entered by consent enforcing order of 
the National Labor Relations Board 
that strikebreakers hired by employer 
should be dismissed if necessary to pro- 
vide employment for striking’ employees 
to be offered reinstatement upon ap- 
plication, was to insure returning em- 
ployees that the strike should not 
prejudice their position, and that they 
should have as good jobs as though 
there had been no_ strike.—National 
Labor Relations Board y. Giannasca, 


1 119 F.2d 756. 
i ©.C.A.2, The National Labor Rela- 


tions Board must be presumed to be 
' capable of resisting any unfair atti- 
tudes expressed to it by its subordi- 
i nates, including itg attorneys or the 
trial examiner.—National Labor Rela- 


and . 
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one Board vy. Air Associates, 121 F.2d 


Where the National Labor Relations 
Board ignored trial examiner’s inter- 
mediate report and recommendations 
and relied solely and directly on evi- 
dence in the record, bias if any, against 
the employer manifested in the report 
was immaterial.—National Labor Rela- 
Ene Board y. Air Associates, 121 F.2d 


Where unfairness of trial examiner in 
conducting hearing under the National 
Labor Relations Act is charged, the 
decision must be based upon facts in- 
volved and the degree of the impro- 
priety. National Labor Relations Act 
§ 8(1, 3), 29 U.S.C.A. § 158(1, 3).—Na- 
tional Labor Relations Board y. Air 
Associates, 121 F.2d 586. 

Bias of trial examiner would not 
warrant upsetting order of the Na- 
tional Labor Relations Board, in ab- 
sence of charge by employer that the 
mission or exclusion of evidence, or 
indication that examiner conducted 
himself in manner which was likely to 
intimidate any of the witnesses or to 
prevent any of them from giving any 
relevant testimony as to what they be- 
lieved to be the facts, but in such case 
bias was harmless.—National Labor 
Relations Board y. Air Associates, 121 
F.2d 586. 

Where employer in addition to ob- 
jecting to enforcement of an order of 
the National Labor Relations Board 
filed motion for leave to.adduce addi- 
tional evidence of trial examiner’s bias, 
but it appeared that bias if any of ex- 
aminer was harmless, motion would 
be denied.—National Labor Relations 


‘Board v. Air Associates, 121 F.2d 586, 


The suggestion that the National La- 
bor Relations Board had created an op- 
erating presumption of noncredibility 
of employers’ witnesses, and had em- 
ployed that presumption in , instant 
case, was one which reviewing court 
had no right to entertain, since. the 
function of passing on credibility of 
witnesses is for the board and not for 
the courts.—National Labor Relations 
Board v. Air Associates, 121 F.2d 586, 

The test of a ‘fair hearing” before 
the National Labor Relations Board is 
whether the issues were clearly defined, 
so that the employer could address it- 
self to the charges made against it.— 
National Labor Relations Board y. Air 
Associates, 121 F.2d 586. 


Employer was not denied oppor- 
tunity to defend itself in hearing be- 
fore the National. Labor Relations 
Board merely because intermediate re- 
port of examiner, to which it filed ex- 
ceptions, was discarded, in absence of 
allegation that any issues of which it 
was not warned, and upon which it 
was therefore unprepared to defend it- 
self, were raised by the board in its 
findings and decision after oral argu- 
ment.—National Labor Relations Board 
y. Air Associates, 121 F.2d 586. 


Under rule allowing National Labor 
Relations Board to adopt one of sev- 
eral stated procedures or to make some 
other disposition of the case, employer 
was not denied a “fair hearing’? by the 
board because the board’s procedure al- 
legedly deviated from. its prescribed 
rules of practice.—National Labor Re- 
lations Board vy. Air Associates, 121 
F.2d 586 


C.C.A.2. On petition to review an or- 
der of the National Labor Relations 
Board, the province of the Circuit 
Court of Appeals was only to determine 
whether there was evidence -to sustain 
the board’s findings. National Labor 
Relations Act § 10(e), 29 U.S.C.A. § 
160(e).—F. W. Woolworth Co. v. Na- 
ence Labor Relations Board, 121-F.2d 

In determining whether employer 
violated the National Labor Relations 
Act, the National Labor Relations 
Board was entitled to consider and 
rely on “circumstantial evidence”, con- 
sisting. of inferences from testimony 
regarding attitudes, acts and deeds. 
National Labor Relations Act, § 1 et 
seq., 29 U.S.C.A. § 151 et seq.—F. W. 
Woolworitn Co. v. National Labor Re- 
lations Board, 121 F.2d 658. 


- declarations made 


tae 


tify a collective bargaining agency, 
and union’s expressed position was that 
it could be certified on the record with- 
out an election because evidence showed 
that it represented a majority of the 
employees, the action of the employer 
in circulating among its employees a 
petition requesting the board to hold a 
secret election, which was signed by all 
but one of the employees in employer’s 
warehouse, was properly regarded by 
the National Labor Relations Board as 
an invasion of the sphere reserved to 
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Where the National Labor Relations 
Board was conducting a hearing to cer- | 


employees, and as an invitation to them 


to repudiate the union’s position, in 
violation of National Labor Relations 

. National Labor Relations Act § 
8(1), 29 U.S.C.A. § 158(1).—F. _W. 
Woolworth Co. v. National Labor Re- 
lations Board, 121 F.2d 658. 

C.C.A.2. On petition by National 
Labor Relations Board for order of 
Circuit Court of Appeals enforcing 
board’s order against an employer, the 
court could not make a decision upon 
evidence de novo, since it did not have 
the same power as in reviewing a mas- 
ter or a judge. National Labor Rela- 
tions Act § 7, 29 US.C.A. § 157.— 
National Labor Relations Board v. 
Moench Tanning Co., 121 F.2d 951. — 

Evidence was sufficient to support 
findings of National Labor Relations 
Board on which board based an order 
enjoining employer from refusing to 
bargain collectively with a local of a 
national labor organization and from 
dominating the administration of an 
unaffiliated union of its employees and 
ordering employer to disestablish such 
union. National Labor Relations Act 
§ 7, 29 U.S.C.A. § 157.—National Labor 
Relations Board v. Moench ‘Tanning 
Co., 121 F.2d 951. / i 


Under National Labor Relations Act, 
j by supervisory em- 
ployees will charge the employer 
though they would not charge him un- 
der the doctrine of respondeat supe- 
rior. National Labor Relations Act § 
Me Ors Sale 157.—National Labor 
Relations Board y. Moench 
Co., 121 F.2d 951. 


Interference by supervisory 
ployees with rights guaranteed by sec- 
tion of National Labor Relations Act 
respecting right of employees as to or- 
ganization and collective bargaining is 
legally the equivalent of interference 
by the employer himself. National La- 
bor Relations. Act § 7, 29 U.S.C.A. § 
157.—National Labor Relations Board 
v. Moench Tanning Co., 121 F.2d 9651. 


Evidence consisting of declarations 
by supervisory employees was. sufli- 
cient to support finding by National 
Labor Relations Board that such em- 
ployees had contributed to formation 
of a certain union among employees by 
creating a belief that union would be 
satisfactory to employer.—National La- 
bor welations Board y. Moench Tan- 
ning Co., 121 F.2d 951. 


The extent to which supervisory em- 
ployees had gone in contributing to 
formation of a certain union among 
employees by creating a belief that 
union would be satisfactory to em- 
ployer, and whether it was necessary 
to disestablish the union to free the 
right of collective bargaining was for 
National Labor Relations Board, the 
powers of review by Circuit Court of 
Appeals over such decision being espe- 
cially narrow since the issue was one in 
which the board was peculiarly adept. 
National Labor Relations Act § 7, 29 
U.S.C.A. § 157.—National Labor Rela- 
tions Board v. Moench Tanning Co., 
121 F.2d 961. 


Hvidence did not sustain conclusion 
of National Labor Relations Board that 
declarations of city attorney and of 
local banker and articles in a village 
newspaper respecting formation of a 
union among employees emanated from 
employer, and hence employer could 
not be charged with such declarations 
in determining whether employer 
should have been ordered to disestab- 
lish union. National Labor Relations 


Tanning 


Act § 7, 29 U.S.C.A. § 157.—National 


em=)* 


f 


- tim the contents of section of National 
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elations Board v. Moench Tan- 
“4, 21 Fi2d 951, | SN 

Where employer had been properly 
njoined by National Labor Relations 
soard’s order from refusing to bargain 
collectively with a local of a national 
labor organization, and from dominat- 
ing or interfering with administration 
of an unaffiliated union of its em- 
ployees, a clause in  board’s. order 
which incorporated verbatim et litera- 


Labor Relations Act, respecting right 
of employees as to organization and 
eollective bargaining was proper. Na- 
tional Labor Relations Act § 7, 29 U.S. 
C.A. § 157.—National Labor Relations 
TA Board v. Moench Tanning Co., 121 F.2d 
_ ©.C.A.2. Evidence warranted finding 

of National Labor Relations Board 
that employer was improperly refus- 
ing to bargain collectively with labor 
union of which majority of employees 
were members, notwithstanding that 
employer insisted that it was waiting 
or certification by Board of employees’ 
representative for collective bargain- 
ing, where it appeared that employer 
knew that union had majority of its 
employees as members, _ regardless 
whether employees were regarded as-a 
single unit for collective bargaining, 
or were divided into two units as em- 
ployer contended they should be. Na- 
tional Labor Relations Act §§ 7, 8(1), 

Q(c), 29 U.S.C.A. §§ 157, 158(1), 159(c). 
—National Labor Relations Board vy. 
Federbush Co., 121 F.2d 954. 

-The National Labor Relations Board 
had authority to require employer to 
recognize certain trade union as_ bar- 
gaining representative of its employees 
without making a new election condi- 
tion of the enforcement order, not- 

- withstanding that more than 18 months 


had passed since the events as to which 


the evidence was taken, and it was 
possible that union had in meantime 
lost its. majority, where it appeared 


that substantially all employees had 


fies 


joined union and union had no com- 
petitor. National Labor Relations Act 
8© 7, 8(1), 29 U.S.C\A, §§ 157, 158(1).— 
National Labor Relations Board y. Fe- 
derbush Co., 121 F.2d 954, 

C.C.A.2. Order that operators of oil 
tankers cease and desist from refusing 
to grant passes to representatives of a 
maritime union in order that they 
might go aboard vessels to meet with 
the unlicensed personnel thereon was 
supported by substantial evidence and 
must be sustained. National Labor 
Relations Act, §§ 7, 8(1),_29 U.S.C.A. 
§§ 157, 158(1).—National Labor Rela- 
tions Board y. Cities Service Oil Co., 
122 F.2d 149. 

Under section of National Labor Re- 
lations Act forbidding interference 
‘with employees’ right to bargain col- 
lectively, interference must not be so 
substantial as to preclude the reason- 
able exercise of employees’ right, but 
in determining what is a reasonable 
opportunity to bargain through chosen 
representatives, the National Labor Re- 
lations Board may weigh the evidence, 
risk, or damage imposed upon the em- 
ployer against any mere convenience to 
the union of access to unlicensed per- 
sonnel on board vessels. National La- 
bor Relations Act, § 8(1), 29 U.S.C.A. § 
158(1).—National Labor Relations 
ale Cities Service Oil Co., 122 F. 
2d 149. 


An order of the National Labor Rela- 
tions Board requiring operators of: oil 
tankers to cease and desist from re- 
fusing to grant passes to representa- 
tives of a maritime union in order that 
they might go aboard vessels and meet 
with the unlicensed personnel, should 
have provided that passes were not re- 
quired to be issued without a_ provi- 
sion therein that they should be for- 
feited if the holders used their access 
to the vessels either to solicit member- 
ship in the union or to collect dues. 
National Labor Relations Act, §§ 7, 8 
(1), 29 U.S.C.A. §§ 157, 158(1).—Nation- 
al Labor Relations Board v, Cities Serv- 
ice Oil Co., 122 F.2d 149. 

Where sole issue involved was wheth- 

-er operators of oil tankers should 


fe args 


union in order 


censed personnel, 
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cease and desist from refusing to grant 
passes to Teuneena tienes of a maritime 

hat they might go 
aboard vessels and meet with the unli- 
and there was no 
proof of a general plan to interfere 
with employees, an order of the Na- 
tional Labor Relations Board that op- 
erators cease and desist from in any 
other manner interfering with or re- 
straining or coercing their employees 
was not warranted. National Labor 
Relations Act, §§ 7, 8(1), 29 U.S.C.A. 
§§ 157, 158(1)—National Labor Rela- 
tions Board y. Cities Service Oil Co., 
122 F.2d 149. 


C©.C.A.2. Order of National Labor 
Relations Board directing the with- 
drawal of recognition of certain union 
as representative of employees and dis- 
establishing it because. of domination 
and support of it by employer was not 
warranted by the evidence. National 
Labor Relations Act § 7, 29 U.S.C.A. § 
157.—National Labor Relations Board 
vy. Arma Corporation, 122 F.2d 153, 

Order of National Labor Relations 
Board that employer cease and desist 
from is COURA eins membership in cer- 
tain. unions an from encouraging 
membership in another union or any 
other labor organization by discharg- 
ing, laying off or refusing to reinstate 
apy of its employees or otherwise dis- 
criminating in regard to their hire or 
tenure of employment or any term or 
condition of their employment was 
warranted by the evidence. National 
Labor Relations Act § 7, 29 U.S.C.A. 
§ 157.—National Labor Relations Board 
v. Arma Corporation, 122 F.2d 153. 

Order of National Labor Relations 
Board that employer cease and desist 
from dominating or interfering with 
formation or administration of certain 
union or contributing to its support or 
from recognizing the union ag repre- 
sentative of employees or from giving 
effect to contract with such union or 
any modification thereof and from 
maintaining surveillance upon activi- 
ties of employees connected with other 
labor organizations and from distrib- 
uting in its plant or place anti-union 
literature or in any manner interfering 
with or restraining employees in the 
exercise of their right to self-organiza- 
tion was not warranted by the evi- 
dence. National Labor Relations Act § 
7, 29 U.S.C.A. § 157.—National Labor 
Relations Board y. Arma Corporation, 
122 F.2d. 153. 

Order of National Labor Relations 
Board that employer -instruct super- 
visory employees not to approach. em- 
ployees or discuss labor affiliations or 
attempt to induce them to join or not 
to join any labor organizations and to 
withdraw all recognition from a certain 
union was not warranted by the eyi- 
dence. ‘National Labor Relations Act, § 
7, 29 U.S.C.A. § 157.—National Labor 
Relations Board ¥. Arma Corporation, 
122 F.2d 153. 


_C.0.A.3. The purpose of rule of Na- 
tional Labor Relations Board requir- 
ing charge against employer to be 
sworn to hefore a notary public or an 
agent of the Board authorized to ad- 
minister oaths was simply to require 
a charge to be sworn te-so that the 
affiant might be prosecuted for per- 
jury in case he made a willful mis- 
statement in regard to a material mat- 
ter.—National Labor Relations Board 
v. J. S. Popper, Inc., 113 F.2d 602. 
The National Labor Relations Board 
is a “quasi judicial body” and as such 
has right to construe its own rules, 
and unless such construction is so ar- 
bitrary as to result in the denial of 
substantial justice an appellate court 
should not place its own construction 
on them.—National Labor Relations 
vada v. J. S. Popper inc,, 113 F.2d 
Where rule of National Labor Rela- 
tions Board required charge against 
employer to be sworn to before notary 
public or an agent of the Board au- 
thorized to administer oaths, objection 
to amended charge because it was veri-. 
fied before commissioner in chancery, of 
the state of New Jersey, the attorney 
for the complaining labor union, was 
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overruled.—National Labor Relations 


Board v. J. S. Popper, Inc., 113 F.2d — 


602. 

Where order of National Labor Rela- 
tions Board specifically designating 
trial examiner to conduct hearings on 


charges against employer was part of | 


record, the trial examiner had author- 
ity to hear testimony, notwithstanding 
order of Board designating trial exam- 


iner was not introduced in evidence at 


beginning of hearings as is the cus- 
tom.—National Labor Relations Board 
v.. J. S, Popper, Inc., 113 F.2d 602. 


In proceeding against employer for — 


unfair labor practices, the National 
Labor Relations Board is the trier of 
facts, and if there is substantial evi- 
dence to support the Board’s findings 
they must be accepted. National La- 
bor Relations Act § 8(3), 29. U.S.C.A. 
§ 158(3).—National Labor Relations 
erate v. J. S. Popper, Inc., 113 F.2d 

C.C.A.3.. Although Circuit Court of 
Appeals was willing to permit peti- 


tioners to appeal from order of Na- 5 


tional Labor Relations Board without 


prepayment of costs, in Circuit Court — 


( 


of Appeals and in forma pauperis, Cir- | 
cuit Court of Appeals could not re- — 
quire board to deliver a certified copy 


of the transcript of the entire record 
in proceeding before Board without 
prepayment of costs, 
could be obtained by petitioners only 
from the board. National Labor Rela- 
tions Act § 10(f), 29 U.S.C.A. § 160(f). 
—Jacobsen v. National Labor Relations 
Board, 113 F.2d 728. BT ANS 

C.C.A.3 


A petition to. review and 


set aside an order of the National La- _ 
: dismissed _ 
for want of jurisdiction—Wilson Line ~ 
Board, © 


bor Relations Board was 


v. National Labor Relations 
413 F.2d, 929, 

C.C.A.3. On petition for enforce-— 
ment of an order of the National Labor 


Relations Board based on findings that _ 


employer had engaged in unfair labor 
practices, 


inferences arising therefrom in light 
most favorable to board’s findings, and 
would not consider opposing evidence 


if it conflicted with other evidence in > 


record, or with inferences ‘fairly to be 


drawn therefrom, and would not pass ; 
upon credibility of witnesses or weight — 


or sufficiency of testimony, or in any 
other way usurp fact finding powers 
of the board. National Labor Rela- 
tions Act § 1 et seq., 29 US.C.A. § 
151 et seq.—National Labor Relations 
Doane v. Elkland Leather Co., 114 F.2d 


in “unfair labor practices,’ was sus- 


tained by substantial evidence, where — 
it was shown that at first indication of 


organization of employees employer en- 
closed with pay checks a statement of 
open shop policy, and thereafter dis- 
charged employees actively engaged in. 
organizing a union, encouraged opposi- 
tion to union in community and entered 
into an agreement with employer-domi- 
nated organization of employees. Na- 
tional Labor Relations Act § 1 et seq., 
29 U.S.C.A. § 151 et seq.—National La- 
bor Relations Board y, Hlkland Leather 
Co., 114 F.2d 221. 

An order of the National Labor Rela- 
tions Board, directing employer to 
withdraw recognition from and com- 
pletely disestablish an association as 
representative of its employees for col- 
lective bargaining purposes, was war- 
ranted where organization was domi- 
nated by the employer. National Labor 
Relations Act § 1 et seqg., 29 U.S.C.A. 
§ 151 et seq.—National Labor Relations 
Boars v. Elkland Leather Co., 114 F.2d 

An order of the National Labor Re- 
lations Board ordering .employer to 
cease and desist giving effect to col- 
lective bargaining contract entered into 
with employer-dominated association of 
employees was proper. National Labor 
Relations Act § 1 et seq., 29 U.S.C.A. 
§ 151 et seq.—National Labor Rela- 
tions Board vy. Elkland Leather Co., 114 
F.2d 221. t 

Under statute imposing upon Nation- 


Circuit Court of Appeals 
would consider all evidence and all 


The finding of the National Labor i 
Relations Board that employer engaged — 


put such relief 


“an or ; 
‘pay prior to reinstatement.—Republic 


menting 107 F.2d 472. 
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al Labor Relations Board duty of stat- 
ing its findings of fact, board was au- 
thorized to make independent findings 
contrary to findings of trial examiner, 
since duty of making findings could 
not be delegated to trial examiner 
whose intermediate report was treated 
as nothing more than a recommenda- 
tion, National Labor Relations Act § 
10(c), 29 U.S.C.A. § 160(c).—National 
Labor Relations Board vy. Hlkland 
Leather Co., 114 F.2d 221. i 
©.C.A.3. Where decree by Circuit 
Court of Appeals was entered to enforce 
order of National Labor Relations 
Board directing employer to reinstate 
striking employees, decree could not 
go beyond fair intendment of board’s 


_ order.—Republic Steel Corporation vy. 


National Labor Relations Board, 114 
F.2d 820, supplementing 107 F.2d _ 472. 

Where order of National Labor Rela- 
tions Board directing employer to’ rein- 


state striking employees did not direct 


employer to give back pay to employees 
for any period prior to their applica- 
tion for reinstatement following entry 
of board’s order, Circuit Court of Ap- 
peals, which had entered decree en- 
goncins board’s order, could not make 

er awarding employees vacation 


Steel Corporation v. National Labor Re- 
lations Board, 114 F.2d 820, supple- 


Under decree of. Circuit Court of Ap- 
eals and order of National Labor Re- 


lations Board directing employer to re- 


instate striking employees without 
prejudice to their seniority or other 
rights or privileges, it was intention of 
board and court to provide that upon 
reinstatement employees were to be 
treated in matters involving seniority 
and continuity of employment as 
though they had not been absent from 


work, and hence reinstated employees* 


were entitled to benefits of employer’s 
vacation plan for year in which they 
were reinstated and subsequent years 
upon basis of continuity of service com- 
puted as though they had been at work 


during entire period from date of strike 
to date 


of reinstatement.—Republic 
Steel Corporation v. National Labor Re- 
lations Board, 114 F.2d 820, supple- 
menting 107 F.2d 472. 

C.C.A.3. The duty imposed upon Na- 
tional Labor Belations Board to make 
findings of fact may not be delegated to 
a trial] examiner, and hence where there 
is substantial evidence to support 
Board’s findings, court y not set 
them aside merely because Board’s view 


of weight and credibility of testimony 


differed from that of its trial examiner. 
National Labor Relations Act § 10(c), 


(29 US.C.A. § 160(c)—Burk Bros. Vv. 


National Labor Relations Board, 117 
F.2d 686. 
C.C.A.3. The determination of Na- 


tional Labor Relations Board on the 
facts presented by conflicting evidence 
controls, and it is not function of Cir- 
euit Court of Appeals to determine 
from the confusion of conflicting tes- 
timony where the truth lies—Oughton 
v. National Labor Relations Board, 118 
F.2@ 486. 

The determination of the credibility 
of witnesses is for the National Labor 
Relations Board.—Oughton y. National 
Labor Relations Board, 118 F.2d 486. 

While the National Labor Relations 
Board is not bound by technical rules 
concerning admission of evidence, un- 


substantiated hearsay is not competent 


evidence of a_ fact.—Oughton v. Na- 
Barinee Relations Board, 118 F. 

An employer under National Labor 
Relations Act cannot attack the status 
of a union whose majority has been 
dissipated by his own unfair labor 
practices. National Labor Relations 
Aet, $47) 29\°U:S:C.A, ; 157.—Oughton 
v. National Labor Relations Board, 118 
F.2d 486. 

Under National Labor Relations Act 
which, in providing for selection of 
representatives of employees for col- 
lective bargaining, allows alternative 
methods for ascertaining such repre- 
sentatives, that of a secret ballot, and 
the utilization of any other suitable 
method, it is within the Board’s and 
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not the court’s discretion to_ select the 
method for determining bargaining 
representatives. | National Labor Rela- 
tions Act § 9(c), 29 U.S.C.A. § 159(¢).. 
—Oughton y. National Labor Relations 
Board, 118 F.2d 486. ‘ 

In proceeding before the National 
Labor Relations Board wherein issue 
was properly joined ‘between the Board 
and employers as contemplated by the 
National Labor Relations Act by the 
service of the Board’s complaint to 
which the employers filed answer, no 
one else was a “necessary party” to 
the proceeding, and the Board’s refusal 
to allow intervention by committee al- 
legedly representing. 75 per cent. of 
the employees at the time of \the hear- 
ing, or the individual employees who 
signed the .committee’s designation, 
was not error. National Labor: Rela- 
tions Act, §§ 8, 10(b), 29 U.S.C.A._ §§ 
158, 160(b).—Oughton v. National Yua- 
bor Relations Board, 118 F.2d 486. 

The right to intervene in proceeding 
before the National Labor Relations, 
Board on the part of those who are 
not necessarily parties to the proceed- 
ing rests in the discretion of the mem- 
ber or agency conducting the hearing 
or the Board. National Labor Rela- 
tions Act § 10(b), 29 U.S.C.A. § 160 
(b).—Oughton y. National Labor Rela- 
tions Board, 118 F.2d 486. 

In proceeding on complaint filed 
against employer with the National La- 
bor Relations Board for abatement of 
unfair labor practices, intervention by 
committee allegedly representing 175 
per cent. of the employees at the time 
of the hearing was properly denied 
even if intervention was desired to 
prove that the bargaining agent which 
had been chosen by the employees no 
longer represented a majority of them 
since such matter was immaterial, and 
even if the bargaining agent’s status 
were in issue, the Board was warrant- 
ed in treating the asserted loss of the 
agent’s majority as of no material val- 
ue because of the natural influence of 
the unfair labor practices in the em- 
ployers’ domination over and coercion 
of their employees. National Labor 
Relations Act, §§ 8, 10(b), 29 U.S.C.A. 
§§ 158, 160(b).—Oughton y. National 
Labor Relations Board, 118 F.2d 486. 

The action of the National Labor Re- 
lations Board in requiring employers 
to cease and desist from unfair labor 
practices and to bargain collectively 
with already accredited bargaining 
agent of the employees constituted an 
exercise of the discretion of the Board 
with which the Circuit Court of Ap- 
peals could not properly interfere. Na- 
tional Labor Relations Act, §§ 8, 10(b), 
29 U.S.C.A. §§ 158, 160(b).—Oughton v. 


National Labor Relations Board, 118 


F.2d 486. 

The effect upon the membership of 
employees’ bargaining union, of an 
employer’s refusal te bargain collec- 
tively, is for the consideration and ap- 
praisal of the National Labor Rela- 
tions Board. National Labor Relations 
Act, § 7, 29 U.S.C.A. § 157—Oughton 
v. National ‘Labor Relations Board, 
118 F.2d 486. 

Under the National Labor Relations 
Act, questions concerning proposed 
wage reduction and proposed weekly 
hours of work are proper subjects for 
eollective bargaining. National Labor 
Relations Act, § 7, 29 U.S.C.A. § 157.— 
Oughton y. National Labor Relations 
Board, 118 F.2d 486. 


The National Labor Relations Board, 
in its effort to wipe away the effect 
of unfair labor practices, may properly 
direct the employers to bargain eol- 
lectively with the bargaining agent 
which undeniably has been selected by 
the free will of the employees, although 
the employes claim that the agent no 
longer commands a majority. National 
Labor Relations Act, § 7, 29 U.S.C.A, § 
157.—Oughton v. National Labor Rela- 
tions Board, 118 F.2d 486. 

The selection of a representative for 
collective bargaining is a matter for 
the employees of an appropriate unit 
and for none other, and until the em- 
ployees take action, to express a new 
choice, as permitted by the National 
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‘Labor Relations Act, 


cease and desist from unfair 
‘practices of which the Board found the 


re , Ae ee % 
the continuity of — 
the bargaining agent’s majority must _ 
be presumed. National Labor Rela- ~ 
tions Act, §§ 7, 9. 29 U.S.C.A. §§ 157, — 
159.—Oughton vy. National Labor Rela- 
tions Board, 118 F.2d 486. | be 
Evidence sustained finding of the Na- 
tional Labor Relations Board that ma- 
jority status of union continued except 
for the effect of employers’ unfair la- 
bor practices, so that the Board was 
justified in finding that the union was 
the only designated representative of 
the majority of the employees for pur- 
pose of collective bargaining, and the 
collective bargaining requirement of 
the Board’s order was not required to 
be conditioned upon any redetermina- 
tion of the union’s majority support. 
National Labor Relations Act, §§ 7, 9, 
29 U.S.C.A. §§ 157, 159.—Oughton v. 
National Labor Relations Board, 118 
F.2d 486. 

Where the employers complained of 
direction in order of the National La- 
bor Relations Board that employers 
post notices stating that they poe 
abor 


employers guilty, on ground that post- 
ing’.of such notices would carry with it 
an implied admission of guilt which 
the employers denied, an amendment to 
the order, requested by the Board, 
changing the form of the order in such 
manner as to avoid claims of unfair 
imposition,, was allowed. National La- 
bor Relations Act, § 10(c), 29 U.S.C.A. 
§ 160(c).—Oughton v. National Labor 
Relations Board, 118 F.2d 486. 

C.C.A.3. Upon such _ questions as 
whether employer interfered with, re- 
strained, and coerced employees, re- 
fused, to bargain collectively, and dis- 
criminated against one employee for 
union activities, Circuit Court of Ap- 
peals should not make findings inde- 
pendently of National Labor Relations 
Board. National Labor Relations Act, 
§.10(c), 29 U.S.C.A. § 160(c).—Nation- 
al Labor Relations Board vy. New Era 
Die Co., 118 F.2d 500. | 

The credibility of witnesses and facts 
testified to by them, as well as reason- 
able inferences to be deducted there- 
from, are for consideration of National 
Labor Relations Board, and duty of 
Circuit Court of Appeals upon review, 
in addition to passing upon any ques- 
tion of law involved, is to, determine 
whether there is substantial evidence 
which, if believed, supports the Board’s 
findings, either directly or circumstan- 
tially. National Labor Relations Act 
§ 10(c), 29 U.S.C.A. § 160(c).—Nation- 
al Labor Relations Board v. New Hra 
Die Co., 118 F.2d 500. 


Evidence held to warrant finding by 

National Labor Relations Board that 
employer unjustifiably refused to bar- 
gain collectively with representative , 
chosen by majority of employees. Na- 
tional-Labor Relations Act, § 8({1, 5), 
29 U.S.C.A. § 158(1, 5).—National La- 
bor Relations Board v. New Hra Die 
Co., 118 F.2d 500. ; 
. The fact that employees signed wnion 
affiliation cards on Sunday did not in- 
validate such affiliation, nor impair’ ma- 
jority representation thus obtained by 
union, notwithstanding Pennsylvania 
statute on Sunday observance. 18 P.S. 
Pa. § 1991; National Labor Relations 
Act § 1 et seq., 29 U.S.C.A. § 151) et 
seq.—National Labor Relations Board 
v. New BWra Die Co., 118 F.2d 500, 


The fact that several union members 
were minors did not make their au- 
thorization of union to bargain and 
contract for them voidable, so as, to 
prevent union from being representa- 
tive of a legal majority of employees 
under National Labor Relations Act, 
since anyone old enough to be em- 
ployed is old enough to vote for a bar- 
gaining agent. National Labor Rela- 
tions Act § 8(1, 5), 29 U.S.C_A. § 158\1, 
5).—National Labor Relations Board 


New Era Die Co., 118 F.2d 500. ie 
In proceeding before National Lab\or 
Relations Board, testimony of ern- 


ployees that they voluntarily revolted 
authorizations of union was properly 
rejected as immaterial where employ- 


_er’s refusal to bargain collectively and . 


‘ULS.C.A. 
Relations 


Act § 10(e), 29 US.C.A. .§ 160(e).— 
' National Labor Relations Board v. 
ere P. Pilling & Son Co., 119 F.2d 


Finding of National Labor Relations 
Board that employer had refused to 
_ bargain collectively with union on July 
- 16,°1937, and at all times thereafter, 
and that union’s apparent loss of ma- 
jority support in May, 1938, was the 
result of employer’s antecedent and 
_persistent unfair labor practices was 
sustained by the evidence. National 
Labor Relations Act § 8(1, 5), 29_U. 
S.C.A. § 158(1, 5).—National Labor Re- 
lations Board v. George P. Pilling & 
Sen “Co., 119 F.2a" ‘32. 
“Bargaining” by employer and em- 
ployees presupposes negotiations car- 
ried on in good faith which must be 
exhibited in their approach and atti- 
tude to the negotiations, as. well as in 
their specific treatment of the particu- 
lar subjects or items for negotiations, 
and there must be a willingness to dis- 
cuss respective claims and to justify 
them on reason, and where a counter- 
suggestion is invited but refused, the 
refusal may support a want of good 
faith and hence a “refusal to bargain” 
contrary to National Labor Relations 
Act. National Labor Relations Act § 
8(1, 5), 29 U.S.C.A. § 158(1, 5).—Na- 
tional Labor Relations Board v. George 
P. Pilling & Son Co., 119 F.2d 32. 


The matter of shorter hours was 
pecubiarly a subject for collective bar- 
gaining and employer’s effort to settle 
unilaterally the matter of hours which 

- employees had requested be settled by 
means of collective bargaining was a 
violation of the Labor Relations Act 
-and employer’s notices posted in re- 

- spect of such matter constituted an ef- 
fort to undermine bargaining author- 
ity of the union contrary to the Act. 
National Labor Relations Act §§ 8(5), 
9(a), 29 U.S.C.A. §§ 158(5), 159(a).— 
National Labor Relations Board v. 
george P. Pilling & Son Co., 119 F.2d 


Employer’s requirement that rest of 
industry be first organized and that 
names of members of shop committee 
be made known, as condition to bar- 
gaining with employees’ representative 
was contrary to the Labor Relations 
Act which guarantees to employees 
right to bargain collectively through 
representative chosen by them and_ it 
is not for employer to interfere with 
exercise of such right by insisting up- 
on unwarranted conditions. National 
Labor Relations Act §§ 8(5), 9(a), 29 
U.S.C.A. §§ 158(5), 159(a).—National 
Labor Relations Board v. George P. 
Pilling & Son Co., 119 F.2d 32. 

The request for a_ preferential-shop 
clause was “germane” to a discussion 
of conditions of employment, and mere 
proposal of preferential-shop would not 
justify employer in breaking off nego- 
tiations, at least, not at his first con- 
‘ference where he offered nothing else 
as a counter-suggestion. National La- 
bor Relations Act § 8(1, 5), 29 U.S.C. 
A, § 158(1, 5).—National Labor Rela- 
tions Board v. George P. Pilling & 
Son Co., 119 F.2d 32. i 

An employer could not discredit a 
duly. designated bargaining agent by 
refusing to bargain with it and then 
avail himself of agent’s loss of ma- 
jority support brought about by em- 
ployer’s own conduct, and where em- 


\ 


Board, the sole question for determina- 
tion is whether the Board’s findings are 
supported by substantial evidence, and 
court must analyze the evidence and 
determine its weight to the extent 
which may be necessary to decide 
whether it is evidence which a reason- 
able mind might accept as adequate 
to support a conclusion, and which 
affords a substantial basis of fact from 
which the fact in issue can be reason- 
ably inferred and not merely evidence 
which creates a suspicion or gives 
‘equal support to inconsistent infer- 
ences.—Quaker State Oil Refining Cor- 
poration vy. National Labor Relations 
Board, 119 F.2d 631. 

In determining whether findings of 
National Labor Relations Board are 
supported by substantial evidence, the 
evidence relied on by the Board should 
be considered in the light of the gen- 
eral background of labor conditions 
prevailing in employer’s plant.—Quaker 
State Oil Refining Corporation v. Na- 
eoca Labor Relations Board, 119 F.2d 


C.C.A.8. The National Labor Rela- 
tions Act does not require National La- 
bor Relations Board to issue complaint 
against employer charged with unfair 
labor practices or to prohibit practices 
complained of, but course to be /pur- 
sued rests in Board’s sound discretion 
and is concern of expert administrative 
policy, though such discretion is not 
legal discretion at least so far as to au- 
thorize Circuit Court of Appeals, on 
abuse thereof, to compel Board to issue 
complaint. National Labor Relations 
Act §§ 8, 9, 10(a, b, f), 29 U.S.C.A. §§ 
158, 159, 160(a, b, f).—Jacobsen v. Na- 
ene Labor Relations Board, 120 F.2d 


Review of National Labor Relations 
Board’s actions must rest within power 
granted Circuit Courts of Appeals un- 
der National Labor Relations Act. Na- 
tional Labor Relations Act §§ 9, 10, 29 
U.S.C.A. §§ 159, 160.—Jacobsen v. Na- 
eins Labor Relations Board, 120 F.2d 


The Circuit Court of Appeals has 
statutory jurisdiction to review Nation- 
al Labor Relations Board’s final order, 
dismissing complaint charging employ- 
er with unfair labor practices, on peti- 
tion of parties aggrieved by such order. 
National Labor Relations Act § 10(f), 
29 U.S.C.A. § 160(f).—Jacobsen v. Na- 
Bond Labor Relations Board, 120 F.2d 


On petition to review National Labor 
Relations Board’s final order in pro- 
ceeding to compel employer to cease 
and desist from unfair labor practices, 
either party may petition court for 
leave to adduce additional evidence on 
any pertinent issue, and court may ex- 
cuse party’s failure to adduce material 
evidence, if there were reasonable 
grounds therefor, though statute ex- 
pressly provides that Board, in its dis- 
cretion, may take further testimony on 
notice after hearing, as such discretion 
is legal discretion subject to review by 
Circuit Courts of Appeals if abused. 
National Labor Relations Act § 10(e, e, 
f), 29 U.S.C.A. § 160(c, e, f).—Jacobsen 
v. National Labor Relations Board, 120 
F.2d 96. 


In proceeding before National Labor 
Relations Board for order compelling 
employer to cease and desist from un- 
fair labor practices, Board is judge of 
facts, and its findings, supported by 
substantial evidence, must be accepted 
by Circuit Court of Appeals on review 
of Board’s final order. National Labor 
Relations Act §§ 8, 9, 10(a, b, f), 29 U. 
S.C.A. §§ 158, 159, 160(a, b. f).—Jacob- 
sen y. National Labor Relations Board, 
120 F.2d 96. 


having issued complaint charging em- 
- ployer with unfair labor practices af- 


an 
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‘The National Labor Relations Board, 


fecting commerce and proceeded with ) a 
hearing thereon, had duty to decide in 
limine whether employer’s operations 
affected commerce within meaning of — 
National J:abor Relations Act and erred 
in failing to do so on stated ground 
thet facts in record were not sufficient- : 2 
ly developed to afford basis for deter- 
mining such question and then denying pu 
petition of persons filing charges for } 
leave to adduce additional evidence on en 
such issue. National Labor Relations rn 
Act/'$$ 206.7), 8 (Ly 8) 5110(e,0 2); 5299 Ue ee 
S.C.A. §§ 152(6, 7), 158(1, 3), 160(e, f), 
—Jacobsen v. National Labor Relations yo 
Board, 120 F.2d 96. TaN ate 
In proceeding to review and set aside — 
National Labor Relations Beard’s final = 
order dismissing complaint charging 
employer with unfair labor practices on’ 
ground that facts in record were not ‘7 
sufficiently developed to afford basis 
for determining whether employer’s op- fiat ial 
erations affected commerce within — ms i 
meaning of National Labor Relations 
Act, Circuit Court of Appeals has dis- = = 
cretion to order that additional evidence p ‘ 
on such question be taken before Board 
so that ends of justice may be served. 
National Labor Relations Act, §§ 2 (6, 
7), 8(1, 3), 10(e, f), 29 U.S:C_A. $$) 152)) 
(6, 7), 158(1, 3), 160(e, f)—Jacobsen v. 
Neral Labor Relations Board, 120 F, 


C.C.A.3. The National Labor Rela- _ 
tions Act is aimed at encouraging thes 
practice and procedure of collective — 
bargaining and at protecting the exer- 
cise by workers of full freedom of 
association, of self-organization, and of 
negotiating the terms and conditions of 
their employment or other mutual aid 
or protection through. their freely chos- 
en representatives. National Relations 
Act §§ 1, 7; 8, 29 U.S.C.A., §§ 151, 157, 
158.—National Labor Relations Board | 
v. Newark Morning Ledger Co., 120 F. 
2d_ 262. Fes | 

It is the purpose of the National La- 
bor Relations Act, by protecting em- 
ployees from employer interference, in- 
timidation and coercion, to open the 
way for collective bargaining on a basis — 
of equality of bargaining power be- 
tween employers and freely chosen rep- — 
resentatives of employees to the end 
that voluntary agreements between ~ 
them concerning conditions of employ- | 
ment will be reached and thus indus- 
trial strife and unrest will be reduced, 
and the function of the National Labor ~~ 
Relations Board is to pave the way for 
the achievement of that final goal. Na- | 
tional Labor Relations Act §§ 1,7, 8,29 
U.S.C.A. §§ 151, 157, 158.—National La- 
bor Relations Board v. Newark Morn- ~ 
ing Ledger Co., 120 F.2d 262.. fe 


Only those unfair labor practices — 
which interfere with, restrain, or coerce 
employees in’ the exercise of rights 
guaranteed by the National Labor Re- 
lations Act may be dealt with by the 
National Labor Relations Board. Na- | 
tional Labor Relations Act §§ 7, 8(1-5), 
10(a), 29 U.S.C.A. §§ 157, 158(1-5), 160 
(a).—National Labor Relations Board y. — 
Dev are Morning Ledger Co., 120 F.2d 

Although private relief is afforded to 
employees through enforcement of or- 
ders of National Labor Relations 
Board, the Board’s powers may be in- 
voked only when there is a public right 
to be protected, and its processes are 
never available to a private suitor. Na- 
tional Labor Relations Act § 10(a), 29 
U.S.C.A. § 160(a):—National Labor Re- 
lations Board v. Newark Morning 
Ledger Co., 120 F.2d 262. 

The jurisdiction of the National La- 
bor Relations Board to prevent unfair 
labor practices is very broad, and the 
exercise of this jurisdiction in any par- 
ticular case is discretionary with the 
Board, but jurisdiction is not to be ex- 
ercised unless in the opinion of the 
Board the unfair labor practice com- 
plained of interferes so substantially 
with public rights created by the Na- 
tional Labor Relations Act as to re- 
quire its restraint in the public inter- 


ye 


§ 57 


est. National Labor Relations Act § 
10(a), 29 U.S.C.A. § 160(a).—National 
Labor Relations Board v. Newark 
Morning Ledger Co., 120 F.2d 262. 

C.C.A.3.. Evidence warranted finding 
of National Labor Relations Board that 
a plan of employees’ representation in- 
stituted by employer in its steel plants 
was interfered with in its formation 
and administration and was dominated 
and supported by employer. National 
Labor Relations Act § 1 et seq., 29 U. 
S.C.A. § 151 et seq.—Roebling Em- 
ployees Ass’n y. National Labor Rela- 
tions Board, 120 F.2d 289. 

Evidence supported finding of Na- 
tional Labor Relations Board that em- 
ployer, when an election of employee 
representatives under a plan of em- 
ployee representation was held after 
Supreme Court had upheld validity of 
National Labor Relations, Act, fur- 
nished election .paraphernalia and paid 
election tellers as employer had done 
in ries elections held under the plan, 
which plan was instituted prior to en- 
actment of the Act and was interfered 
with in its formation and administra- 
tion and was dominated and supported 
by employer. National Labor Relations 
Act § 1 et seq., 29 U.S.C.A. § 151 et 
seq.—Roebling Employees Ass’n v. Na- 
tional Labor Relations Board, 120 F. 
2d 289. 

In proceeding against employer for 

violation of National Labor Relations 
Act, it was province of National Labor 
Relations Board to resolve conflicting 


evidence. National Labor Relations Act 
- + § 1 et seq., 29 U.S.C.A. § 151 et seq.— 


“Roebling Employees Ass’n v. National 
Labor Relations Board, 120 F.2d 289. 

Evidence supported conclusion of Na- 
tional Labor Relations Board that the 
formation and administration of an 
association to represent — steel plant 
employees in bargaining with employ- 


er was dominated and controlled by em- | 
impairment of Bio To meee, 
ar- | 


ployer in 
right to freely choose their own 
gaining agent. National Labor Rela- 
tions Act § 1 et seq., 29 U.S.C.A. § 151 
et seq.—Roebling HWmployees Ass’n v. 
National Labor Relations Board, 120 F. 
2d 289. 

Where an employer has maintained 


or supported a union in defiance of 
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_ sor, 


the law and a successor union is 
formed under circumstance reasonably 
giving rise to inference that succes- 
sor evolved from the illegal predeces- 
the National Labor’ Relations 
Board is justified in concluding that 
successor union was a product of em- 
ployer’s interference with, restraint or 
-eoercion of his employees in the exer- 
cise of their rights. National Labor 
Relations Act § 1 et seq., 29 U.S.C.A. 
§ 151 et seq.—Roebling Employees 
Ass’n v. National Labor Relations 
Board, 120 F.2d 289. 

Whether an order dis-establishing an 
association organized as an employees’ 
bargaining agent but dominated and 
controlled by employer was appropri- 
ate means of wiping the slate clean and 
affording employees an opportunity to 
start afresh in organizing for adjust- 
‘ment of their relations with employer 
was a matter for National Labor Rela- 
‘tions Board and not for the courts. 
National Labor Relations Act, § 1 et 
seq., 29 U.S.C.A. § 151 et seq.—Roe- 
bling Employees Ass’n v. National La- 
bor Relations Board, 120 F.2d 289. 

Where an order of the National La- 
bor Relations Board is based upon 
findings supported by substantial evi- 
dence, a court thas no alternative but 
to enforce it. National Labor Rela- 
tions Act § 1 et seq., 29 U.S.C.A. § 151 
et seq.—Roebling Employees Ass’n vy. 
National Labor Relations Board, 120 
F.2d 289. > 

On petition by National Labor Rela- 
tions Board for enforcement of order 
against employer charged with violat- 
ing National Labor Relations Act, an 
order of the Board requiring employer 
to post notices that an association pur- 
portedly organized as employees’ bar- 
gaining agent was dis-established 
would be amended by adding a provi- 
sion that employees were free to or- 
ganize or join any union they chose, 
whether or not it was affiliated with a 
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national union. National Labor Rela- 
tions Act § 1 et seq., 29 U.S.C.A. § 151 
et seq.—Roebling Hmployees Ass’n Vv. 
National Labor Relations Board, 120 
F.2d 289. ; . Jae 

C.C.A.3. A “certification proceeding” 
is of a non-adversary, fact-finding 


character in which Labor Relations | 


Board plays part of disinterested in- 
vestigator seeking merely to ascertain 
desires of employees as to their repre-) 
sentation. National Labor Relations 
Act § 9(c), 29 U.S.C.A. § 159(c).—South- 
ern 8. S. Co. v. National Labor Re- 
lations Board, 120 F.2d 505. 

The Labor Relations Board’s action 
in excluding steamship company’s rep- 
resentatives from election to determine 
collective bargaining representatives 
was within board’s discretionary pow- 
er. National Labor Relations Act § 
9(c), 29 U.S.C.A. § 159(c).—Southern 
S. §. Co. v. National Labor Relations 
Board, 120 F.2d 505. 

A steamship company was guilty of 
an “unfair labor practice” in refusing 
to bargain with maritime union as 
chosen representative of company’s em- 
Pployees because Labor Relations Board 
refused to permit company’s represen- 
tatives to be present at election, and 
board rightly ordered company to cease 
and desist from unfair labor practice 
and on request to bargain collective- 
ly with union. National Labor Rela- 
tions Act § 9(c), 29 U.S.C.A. § 159(c). 
—Southern S. S. Co. v. National lLa- 
bor Relations Board, 120 F.2d 505. 

As respects petition to set aside or- 
der of Labor Relations Board, fact 
findings justified board’s conclusion 
that strike was caused by steamship 
company’s unfair labor practice in 
refusing to recognize and bargain with 


union, National Labor Relations Act 
§ 9(c), 29 U.S.C.A. § 159(c).—South- 
ern S. S. Co. v. National Labor Rela- 


tions Board; 120 F.2d.505. 

As respects Labor Relations Board’s 
order requiring steamship company to 
offer reinstatement to discharged sea- 
men and to seamen who went out on 
strike following such discharge, evi- 
dence that new articles are vega, 
signed as old articles are signed off, 
and that seamen considered themselves 
engaged for new voyage unless notified 
to contrary, warranted board’s-finding 
that. tenure of employment of seamen 
was not terminated by mere expiration 
of shipping articles. 46 U.S.C.A. §$§ 
563, 574.—Southern S. S. Co. v. Na- 
pepe, wuabee Relations Board, 120 F. 


As respects Labor Relations Board’s 
order requiring steamship company to 
offer reinstatement to discharged sea- 
men and to seamen who went out on 
strike following discharge, evidence 
supported board’s finding that men 
were discharged for reasons connected 
with previous strike which board con- 
cluded was caused by company’s unfair 
labor practice. National Labor Rela- 
tions Act § 9(c), 29 U.S.C.A. § 159(¢e).— 
Southern 8. 8. Co. v. National Labor 
Relations Board, 120 F.2d. 505 

Under Labor Relations Act, a steam- 
ship company was not justified in dis- 
charging striking seamen on ground 
that strike was an unlawful “sit-down 
strike’, where strikers were guilty of 
no violence or other unlawful conduct 
and did not take or hold possession of 
ship, but merely withheld their sery- 
ices, although they sat on the poop 
deck, which was usual place for mem- 
bers of crew to meet When off duty. 
National Labor Relations Act § 9(c), 
29 U.S.C.A. § 159(c).—Southern §S, S. 
Co. v. National Labor Relations Board, 
120 F.2d 505. 


Shipping articles containing covenant 
requiring obedience to lawful com- 
mands of master and superior officer 
did not bar seamen’s right to-strike 
while their vessel was safely moored 
in American port, and breach of ar- 
ticles involved in strike did not justify 
subsequent discharge of strikers, hence 
Labor Relations Board was not in er- 
ror in directing reinstatement of dis- 
charged seamen and of others who 
went out on strike because of discrim- 
inatory discharge. National Labor Re- 
lations Act § 2(3), 29 U.S.C.A. § 152(3). 
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An order of Labor Relations Board 
requiring steamship company to reim- 


burse public work relief agencies for — 


sums paid to seamen ordered reinstated 
by company was beyond board’s pow- 


er. National Labor Relations Act § 
2(3), 29 U.S.C.A. § 152(3).—Southern 
S. S. Co. v. National Labor Relations 


Board, 120 F.2d 505. 

C.C.A. Evidence held to support 
finding of National Labor Relations 
Board that employer refused to bargain 
collectively, by seeking to confine its 
bargaining relations with union to con- 
sideration of grievances and reserving 
unrestricted freedom of. action in de- 
termining rates of pay and hours and 
conditions of employment. National 
Labor Relations Act, §§ 7, 8(1, 5), 9, 
29 U.S.C.A. §§ 157, 158(1, 5), 159.— 
National Labor Relations Board_ v. 
Yee anenouse Air Brake Co., 120 F.2d 


Though National Labor Relations 
Act does not compel either employer 
or employees to enter into any agree- 
ment, employer who arbitrarily seals 
his mind against even the thought of 
entering into agreement with accredited 
union is guilty of an “unfair labor 
practice’. National Labor Relations 
Act, §§ 8(1, 5), 9, 29 U.S.C.A. §§ 158 
(1, 5), 159.—National Labor Relations 
Board v. Westinghouse Air Brake Co., 
120 F.2d 1004. 

An employer’s freedom to refuse to 
make agreement with bargaining agent 
relates to its terms in matters of sub- 
stance, and employer is not free to 
refuse out of hand consideration of any 
and all proposals looking to agreement 
upon terms. National Labor Relations 
Act, 29 U.S.C.A. § 151 et .seq.—Na- 
tional Labor Relations Board v. West- 
eta Air Brake Co., 120 F.2d 


The National Labor Relations Act 
manifests intent that employer bargain 
collectively in respect to rates of pay, 
wages, hours of employment, or oth- 
er conditions of employment, and ‘‘good 
faith” essential to the bargaining func- 
tion is rendered impossible where em- 
ployer has foreclosed in advance any 
Tie We of agreement. National La- 

or Relations Act, §§ 8(1, 5), 9, 29 U.S. 
C.A. §§ 158(1, 5), 159.—National La- 
bor Relations Board v. Westinghouse 
Air Brake Co., 120 F.2d 1004. 

An order of National Labor Rela- 
tions Board, lawful when made, does 
not become “moot” because it is obeyed 
or because changing circumstances in- 
dicate that need for it may be less than 
when it was made. National Labor Re- 
lations Act, 29 U.S.C.A. § 151 et seq.— 
National abor Relations Board v, 
Me Je ha Air Brake Co., 120 F.2d 


Where employer had full opportunity 
to present all relevant matter concern- 
ing refusal to bargain collectively upon 
hearing before National Labor Rela- 
tions Board, cease and desist order was 
mature and Board was within its dis- 
cretionary power in refusing petition to 
adduce additional testimony concerning 
events subsequent to hearing which in- 
dicated willingness to bargain col- 
lectively. National Labor Relations 
Act, §§ 8(1, 5), 9, 29 U.S.C.A. §§ 158 
(1, 5), 159.—National Labor Relations 
Board v. Westinghouse Air Brake Co., 
120 F.2d 1004. 

Where the only unfair labor prac- 
tice of which employer was found 
guilty by National Labor Relations 
Board was refusal to bargain collective- 
ly, order requiring employer to cease 
and desist from violating National La- 
bor Relations Act in all particulars 
was beyond scope of findings, and must 
be modified so as to require only de- 
sisting from interference with efforts 
of union to bargain collectively. Na- 
tional Labor Relations Act, 29 U.S.C.A. 
§ 151 et seq.—National Labor Relations 
Board v. Westinghouse Air Brake Co., 
120 F.2d 1004. 

C.C.A.3. Where National Labor Re- 
lations Board had issued an _ order 
against employer, employer’s motion to 
adduce additional testimony showing 
an inter-office communication from sec- 
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- peals instead of Third Circuit Court of 
Appeals, was denied, since such evidence 
would not show lack of ‘‘due process 


Leys 


aS, 


‘union which filed charges against 
mployer, expressing hope that case 
ould go to Second Circuit Court of Ap- 


of, law’ for the employer. National 
Labor Relations Act, 29 U.S.C.A. § 151 
et seq.—Berkshire Employees Ass'n of 
Berkshire Knitting Mills v. National 
Labor Relations Board, 121 F.2d 235. 

Where National Labor’ Relations 
Board had issued order against em- 
ployer, motion of employer to adduce 
additional testimony showing that a 
review attorney of the board had ac- 


cess to the board’s files, and that out- 


line used by an expert at the hearing | 


before the board was subsequently 
sent to, the review attorney was denied, 
since the board rather than the re- 
view attorney was the responsible fact 


finder. National Labor Relations Act, 
29 U.S.C.A. § 151 et seq.—Berkshire 
Employees Ass’n of Berkshire Knitting 
Mills v. National Labor’ Relations 
Board, 121 F.2d 2365. 

Where National Labor’ Relations 
Board had issued order against em- 


ployer, motion of employer to adduce 
additional testimony showing a letter 
of inquiry from board’s secretary to 
board’s regional director asking for 
facts in connection with employer which 
would indicate unfair labor: practice, 
was denied. National Labor Relations 
Act, 29 U.S.C.A. § 151 et seq.—Berk- 
shire Employees Ass’n of Berkshire 
Knitting Mills v. National Labor Rela- 
tions Board. 121 F.2d 235. 

Where National Labor’ Relations 
Board had issued order against em- 
ployer, motion of employer to adduce 
additional testimony showing a letter 
from member of review section of board 
‘to its secretary tending to show that 
board’s investigator did not call upon 
employer in response to employer’s 
offer to co-operate prior to issuance of 
complaint against employer was denied, 
since the matter was immaterial. Na- 
tional Labor Relations Act, 29 U.S.C, 
A. § 151 et seq.—Berkshire Employees 
Ass'n of Berkshire Knitting Mills v. 
National Labor Relations Board, 121 


F.2d 235. 

Where National Labor’ Relations 
Board had issued order against em- 
ployer, motion of employer to adduce 
additional testimony tending to show 
that the board refused to grant em- 
ployer a continuance for 15 days until 
its superintendent returned from Eur- 
ope, although the board had delayed 
the issuance of its complaint more than 
nine months at the request of labor 
organization, was denied, where the 
superintendent was present and testi- 
fied at hearing before the board. Na- 
tional Labor Relations Act, 29 U.S.C.A. 
§ 151 et seq.—Berkshire [Employees 
Ass’n of Berkshire Knitting Mills v. 
National Labor Relations Board, 121 
F.2d 235. 

Where National Labor’ Relations 
Board had issued order against employ- 
er, motion of employer to adduce addi- 
tional testimony tending to show that 
issuance of complaint against employ- 
er was postponed more than nine 
months at request of union officials or 
their representatives for various rea- 
sons having to do with union tactics 
and strategy in connection with strike 
then. being carried on at employer’s 
plant was denied, since the fact of de- 
lay did not indicate lack of ‘‘due proc- 
ess of law’’, National Labor Relations 
Act, 29 U.S:C.A. § 151 et seq.—Berk- 
shire Employees Ass’n of Berkshire 
Knitting Mills v. National Labor Re- 
lations Board, 121 F.2d 235. 

The matter of time with regard to 
issuance of complaint against employer 
by National Labor Relations Board 
is matter within discretion of the 
board. National Labor Relations Act, 
29 U.S.C.A. § 151 et _seq.—Berkshire 
Employees Ass’n of Berkshire Knit- 
ting Mills v. National Labor Relations 
Board, 121.F.2d 235. § 

Where National Labor’ Relations 
Board had issued order against employ- 
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Relations Act, 29 U.S.C.A. § 151. et seq. 
—Berkshire Employees Ass’n of Berk- 
shire Knitting Mills v. National Labor 
Relations Board, 121 F.2d 235. 
Where National Labor Relations 
Board had issued order against em- 
ployer, motion of employer to adduce 
additional testimony for purpose of 
showing activities of a member of the 
board with regard to his~ participa- 
tion in matters connected with contro- 
versy between employer and labor or- 
ganization prior to filing of complaint 
against employer and while strike was 
pending was granted, and the case was 
referred back to the board, since if 
facts were established, the member 
was disqualified from further participa- 
tion in the case. National Labor Re- 
lations Act, 29 U.S.C.A. § 151 et seq.— 
Berkshire Employees Ass’n of Berk- 
shire Knitting Mills v. National La- 
bor Relations Board, 121 F.2d 235. 
C.C.A.3. The determination of facts 
from conflicting testimony as to al- 
leged violation by employer of Na- 
tional Labor Relations Act was for 
National Labor Relations Board and 
not for Circuit Court of Appeals in 
proceeding for enforcement of board’s 
cease and desist order. National La- 
bor Relations Act § 10(c), 29 U.S.C.A. 
§ 160(c).—National Labor ~ Relations 
Board vy. Blossom Products Corpora- 
tion, 121 F.2d 260. : 
_Evidence sustained finding of Na- 
tional Labor Relations Board that em- 
ployer was guilty of “unfair labor 
practice’ in fostering an inside labor 
organization and dominating the ad- 


Mninistration thereof, justifying an or- 


Ger to cease and desist from such 
practices. National Labor Relations 
Act § 8(1, 2), 29 U.S.C.A. § 158(1, 2). 
—wNational Labor Relations Board v. 


Blossom Products Corporation, 121 F.° 


2d 260. 

In proceeding by National Labor Re- 
lations Board for enforcement of its 
cease and desist order, the notice which 
employer was required to post, stat- 
ing that employer would cease and 
desist from unfair labor practices of 
which the board found it guilty, was 
modified so as to set out employer’s 
agreement not to engage in the con- 
duct prohibited by board in order that 
employer might not be thereby re- 
quired impliedly to admit guilt. Na- 
tional Labor Relations Act §§ 8(1, 2), 
10(e), 29 U.S.C.A. §§ 158(1, 2), 160(c). 
—National Labor Relations Board vy. 
Blossom Products Corporation, 121 F. 
2d 260. 

C.C.A.3. The weight and credibility 
of testimony and inferences to be 
drawn therefrom are for National La- 
bor Relations Board, and sole duty of 
Cireuit Court of Appeals on petition 
for enforcement of order of board is to 
determine whether inferences drawn by 
board may reasonably be drawn from 
the evidence.—National Labor Rela- 
tions Board y. Moltrup Steel Products 
Co., 121 F.2d 612. 

Byidence warranted order of Nation- 
al Labor Relations Board disestablish- 
ing union on ground that employer 
dominated and supported union. Na- 
tional Labor Relations Act, § 8(1, 2), 
29 U.S.C.A. § 158(1, 2).—National La- 
bor Relations Board v. Moltrup Steel 
Products Co., 121 F.2d 612. 

Evidence warranted finding of Na- 
tional Labor Relations Board that em- 
ployer refused to bargain collectively 
with employee’s representatives. Na- 
tional Labor Relations Act, § 8(5), 29 
U.S.C.A. § 158(5).—National Labor Re- 
lations Board v. Moltrup Steel Prod- 
ucts Co’, 121 F.2d 612: 

An employer is entitled to proof that 
a union seeking to enter into collective 
bargaining represents a majority of 


ucts Co.,. 121. F.2d 612. y 
An employer’s demand that produc- — 
tion of union’s membership list was 
sole method of proof that union repre- 
sented majority of employees for col- — 
lective bargaining purposes was clear- — 
ly “arbitrary”, and union’s refusal to ~ 
comply with demand did not. justify 
employer’s refusal to bargain with un-  — 
ion, where employer’s antagonism to | 
workers joining an outside union was — 
known. National Labor Relations Act, — 
§ 8(5), 29 U.S.C.A. § 158(5).—National — 
Labor Relations Board v. Moltrup Steel 
Products Co., 121 F.2d 612. eee vA R 
The National Labor Relations Board. ; 
properly ordered employer to bargain 
collectively with agency last chosen jbyee 
free will of employees, notwithstanding © 
that such agency may since have lost — 
a majority of employees, where unfair — 
labor practices had taken place which 
interfered with employees’ free choice — 
of bargaining representatives. Nation- 
al Labor Relations Act, § 8(5), 29 U. 
S.C.A. § 158(5).—National Labor Rela- 
tions Board v. Moltrup Steel Products — 
Co.,.121 F.2d 612.. epg 5 
C.C.A.3.; The National Labor Rela- — 
tions Board’s jurisdiction cannot be 
determined by size of interstate com- | 
merce involved.—National Labor Rela- 
tions Board vy. Suburban Lumber (Cores 
121. F.2d, 829... - ‘ ae 
“affect” within National — 
Labor Relations Act giving jurisdiction — 
in cases affecting interstate commerce 
has the widest conceivable scope and 
means to act upon, produce an effect 
on, touch, acting upon, working a 
change in, or concerning. National La- 
bor Relations Act. §§ 2(7), 9(e), 10(a), 
29 U.S.C.A.. §§ 152(7),.159(e), 160(a).— 
National Labor Relations Board vy. 
Suburban Lumber Co., 121 F.2d 829. Je) 
A retail lumber dealer whose inter. 


® 
¢ 


ground that amount involved was i 
category of “de minimis’ which means 
trifles, or matters of few dollars or 
less. National Labor Relations Act § 
2(7), 9(c), 10(a), 29 U.S.C.A. §§ 152(7 
159(c), 160(a).—National Labor Rel 
tions Board v. Suburban Lumber Co 
121 F.2d 829. “e 

An employer could not complain that 
order served upon it by National Labor 
Relations Board was defective where 
order instructed employer to notif 
regional director in writing within 10 
days from date of order what steps em 
ployer had taken to comply therewith, — 
and if employer had any doubts about 
the paper served doubts could have — 
been resolved by inquiry at office of the © 
Board. National Labor Relations Act — 
§ 11(4), 29 U.S.C.A. § 161(4).—National 
Labor Relations Board y. Suburban 
Lumber Co., 121 F.2d 829. e. 
_C.C.A.4. The National Labor Rela- 
tions Act does not permit a court to — 
substitute its judgment for that of the 
National Labor Relations Board. -Na- 
tional Labor Relations Act § 10(e), 29 
U.S.C.A. § 160(e).—Martel Mills Corpo-. 
ration y. National Labor Relations 
Board, 114 W.2d 624. . 

Though the Circuit Court of Appeals 
might differ from the conclusions 
reached by the National Labor Rela- 
tions Board, the court is bound by 
those conclusions where there is a rea- 
sonable amount of evidence to support 
them, but where the board’s findings 
are unsupported by a_ substantial 
amount of evidence, or where they are 
based on a mere suspicion, the court 
must set aside those findings or the 
order based thereon. National Labor 
Relations Act § 10(e), 29 U.S.C.A. § 
160(e).—Martel Mills Corporation y. Na- 
peers Labor Relations Board, 114 F.2d 
624. 

Hearsay evidence may be sufficient to 
support a finding of the National Labor 
Relations Board at least if more is not 


§ 57 


conveniently available, and if in the 
end the finding is supported by the 
kind of evidence on which responsible 
persons are accustomed to rely in seri- 
ous affairs, but hearsay evidence is not 
sufficient where it is both specifically 
denied and is substituted for direct evi- 
dence which is conveniently available. 
National Labor Relations Act § 10(b), 
29 U.S.C.A. § 160(b).—Martel Mills Cor- 
poration vy. National Labor Relations 
Board, 114 F.2d 624. 

It is the function of the Circuit Court 
of Appeals to see that the rights of self- 
organization and collective bargaining 
guaranteed by the National Labor Re- 
lations Act are amply secured to the 
employee, but, in its effort to prevent 
the proscribed unfair labor practices, 
the court must be mindful of the wel- 
fare of the honest employer. National 
Labor Relations Act, §§ 2(6, 7), 7, 8(1, 
8), 29 U.S.C:A. §§'152(6, 7), 157, 158(1, 
-3).—Martel Mills Corporation v. Nation- 
; art Relations Board, 114 F.2d 
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C.C.A.4. The mere fact that employ- 
er may have forbidden its supervisory 
employees to take part in organization- 
al activities of its employees was not 
sufficient to purge association orga- 
nized by employees of employer domi- 
nation if such domination in fact ex- 
isted. Wagner-Connery Labor Rela- 
tions Act § 1 et seq. and § 7, 29 U.S. 
C.A. § 151 et seq., and § 157.—Nation- 

al Labor Relations Board v. Mathieson 
Alkali Works, 114 F.2d 796. 

Employer domination of employees’ 
_—s organizational activities may be in- 
ferred from activities of minor super- 
. . visory employees, such as foremen, if 
i. their activities are sufficiently wide- 
_ spread or are of such a character as to 
form a reasonable basis for the con- 
_ clusion that they proceeded from anti- 
union policy of employer and inter- 
fered with the right of self-organiza- 
‘tion on the part of employees. Wag- 
ner-Connery Labor Relations Act § 1 
et seq., and § 7, 29 U.S.C.A. § 151 et 
-seq., and § 157.—National Labor Re- 
lations Board v. Mathieson Alkali 
Works, 114 F.2d 796. 


_ Sporadic activities, on the part of 

_ foremen, not authorized by the em- 

ployer and not resulting in interference 

with or domination of right of em- 
ployees to organize and select bargain- 
ing representatives of their own choos- 
ing, does not nullify a choice freely 

_ made by the majority of employees 

. ‘acting on their own initiative. Wag- 

ner-Connery Labor Relations Act § 1 

et seq., and ; R29, USCA, '3)"151> et 

seq., and § 157,—National Labor Re- 
lations Board vy. Mathieson Alkali 

_ Works, 114 F.2d 796. 

_. In. determining whether employer 
has been guilty of unfair labor prac- 
tices in dominating employees’ organi- 
zational activities, the extent and ef- 
fect of activities of foremen and others 
connected with the management should 
be carefully scrutinized. Wagner-Con- 
nery Labor Relations Act § 1 et seq. 

~ and § 7, 29 U.S.C.A. § 151 et seq., and 
 §- 157.—National Labor Relations 
Board y. Mathieson Alkali Works, 114 


F.2d 796 

Independent organizations of em- 
ployees, if free of employer domina- 
tion, are recognized by the Wagner- 
Connery Labor Relations Act as prop- 


er bargaining agencies and are en- 


represent the free choice of a majority 
of employees. Wagner-Connery Labor 
Relations Act § 1 et seq., and § 7, 29 
“ULS.C.A.° § 151 et seq., and § 157.— 
National Labor Relations Board v. 
Mathieson Alkali Works, 114 F.2d 796. 
The fact that employer made no at- 
tempt to curb membership solicitations 

: for employees’ independent association 
on employer’s property did not justify 

‘a determination of National Labor Rela- 
tions Board that employer had dom- 

> inated organization of the association 
. where the employer’s attitude toward 
in rival union was precisely the same. 
Wagner-Connery Labor Relations Act 

§ 1 et seq., and § 7, 29 U.S.C.A. § 154 

et seq., and § 157.—National Labor Re- 

-., lations Board vy. Mathieson Alkali 
, Works, 114 F.2d 796. 


“supervisory employees, 


titled to recognition as such if they, 
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The fact that employer permitted — 


employees’ independent association to 
hold election for members of its coun- 
cil on employer’s property did not in- 
dicate that association was dominated 
by the employer where, at the time 
of the election, the association already 
had a clear majority of the employees. 
Wagner-Connery Labor Relations Act § 
1 et seq., and § 7, 29 U.S.C.A. § 151 et 
seq., and 157.—National Labor Re- 
lations Board v. Mathieson Alkali 
Works, 114 F.2d 796. 

The fact that records of employees’ 
independent organization were kept in 
employer’s vault did not indicate that 
organization was dominated by em- 
ployer, where the records were intrust- 
ed to an employee who was secretary 
of the organization and who had a box 
in the employer’s vault to which he 
alone had the key, and in which he 
kept his private papers. Wagner- 
Connery Labor Relations. Act § 1 et 
seq., and_§ 7, 29 U.S.C.A. § 151 et seq., 
and § 157.—National Labor Relations 
Board v. Mathieson Alkali Works, 114 
F.2d 796. 

In proceeding by the National Labor 
Relations Board for enforcement of an 
order disestablishing an independent 
association of employees as bargaining 
agent and directing employer to cease 
and desist from interfering with right 
of self-organization on part of the 
employees, evidence did not support 
board’s conclusion that the employer 
dominated the independent association 
or was so connected with its organi- 
zation that it was not a proper bar- 
gaining agency for the employees. 
Wagner-Connery Labor Relations Act 
§ 1 et seq., and § 7, 29 U.S.C.A. § 151 
et seq., and § 157.—National Labor 
Relations ‘Board yv. Mathieson Alkali 
Works, 114 F.2d 796, 


In selecting bargaining agents, each 
employee has the right to be let alone 
by the employer and his representa- 
tives. _Wagner-Connery Labor Rela- 
tions Act § 1 et seq., and § 7, 29 US. 
C.A. § 151 et seq., and § 157.—Nation- 
al Labor Relations Board v. Mathieson 
Alkali Works, 114 F.2d 796. 

Mere isolated expressions of minor 
which appear 
to be nothing more than the utterance 
of individual views not authorized by 
the employer and not of such a char- 
acter or made under such circum- 
stances as to justify the conclusion 
that they are an expression of employ- 
er’s policy, will not ordinarily justify 
a finding that employer dominated the 
selection of employees’ bargaining 
agent. Wagner-Connery Labor Rela- 
tions Act § 1 et seq., and § 7, 29 U.S. 
C.A. § 151 et seq., and § 157.—National 
Labor Relations Board y. Mathieson 
Alkali Works, 114 F.2d 796. 

Evidence that employer interfered 
with employees’ right of self-organiza- 
tion was insufficient to justify enforce- 
ment of order of National Labor Re- 
lations Board disestablishing an inde- 
pendent association of employees as 
bargaining agency and directing that 
employer cease and desist from inter- 
fering with right of self-organization 
on part of the employees. Wagner- 
Connery Labor Relations Act § 1 et 
seq., and § 7%, 29, U.S.C.A. § 151 et 
seq., and § 157.—National Labor Rela- 
tions Board vy. Mathieson Alkali Works, 
114 F.2d 796. 

C.C.A.4. In proceeding for enforce- 
ment of order of National Labor Rela- 
tions Board against employer, evidence 
sustained Board’s finding that employ- 
er through employees of supervisory 
character dominated and_ interfered 
with formation and administration of 
employees’ association. National Labor 
Relations Act, § 7, 29 U.S.C.A. § 157.—. 
National Labor Relations Board y, 
American Oil Co. (Curtis Bay Plant), 
114 F.2d 1009. 

Where National Labor Relations 
Board properly found that employer 
through employees of supervisory char- 
acter dominated and interfered with 
formation and administration of em- 
ployees’ association, Board properly 
prohibited generally any interference 
with the right of self-organization and 
not merely the particular kind of in- 
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terference covered by finding against ° 
Relations 


employer. National Labor 
Act, § 7, 29 U.S.C.A. § 157.—National 
Labor Relations Board v. American Oil 


CF (Curtis Bay Plant), 114 F.2d 
C.C.A.4. Where public utility en- 
gaged in manufacturing and selling 


electricity and gas and in the operation 
of street railways and interurban bus 
lines alleged that its gas and transpor- 
tation businesses were local, but uni- 
tary character of utility’s business had 
resulted in organization of a single as- 
sociation of its employees, and strife 
affecting interstate commerce would be 
avoided only if rights of all employees 
were properly safeguarded, the gas and 
transportation businesses of the utility 
as well as its interstate electrical busi- 
ness were subject to jurisdiction of the 
National Labor Relations Board, partic- 
ularly where utility in operating trans- 
portation system used electricity gen- 
erated in electrical department and re- 
ceived products in interstate’ commerce 
for operating its gas business. Nation/ 
al Labor Relations Act § 1 et seq., 29 
U.S.C.A. § 151 et seq.—Virginia Hlectric 
& Power Co. v. National Labor Rela- 
tions Board, 115 F.2d 414. 
Circumstances allegedly supporting 
finding of National Labor Relations 
Board that employer had dominated and 
interfered with formation and adminis- 
tration of employees’ association were 
to be viewed in the light of the sur- 
rounding circumstances shown by the 
record. National Labor Relations Act 
§.1 ‘et seq.,: 29 ‘U.S.C;A. §. 151 et. seq.— 
Virginia Electric & Power Co. v. Na- 
ional Labor Relations Board, 115 F.2d 


Evidence did not sustain finding of 
National Labor Relations Board that 
corporate employer had dominated and 
interfered with formation and adminis-~ 
tration of employees’ association, not- 
withstanding that employer had called 
meetings of employees to explain em- 
ployer’s desire for collective bargaining 
and to explain employees’ rights under 
the National Labor Relations Act, that 
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association came into being as result of 


the meetings, that meetings looking 
toward organization of association were 
held on employer’s premises, that its 
bulletin boards and telephone facilities 
were used by the employees, that 
some memberships were solicited on the 
premises, that employees may have 
gained impression from past dealings 
that employer desired an inside as_ 
opposed to an outside union, or that 
employer suggested dealing with or- 
ganization representing all employees 
rather than with individuals. National 
Labor Relations Act §§ 1 et seq., 7, 29 
U.S.C.A. §§ 151 et seq., 157—Virginia 
Hlectric & Power 
Relations Board, 115 F.2d 414. 

Discharges under closed shop agree- 
ment because of employees’ failure to 
join association which constituted a 
valid bargaining agency were proper. 
National Labor Relations Act § 8(3), 29 
U.S.C.A. § 158(3).—Virginia Electric & 
Power Co. v. National Labor Relations 
Board, 115 F.2d 414. 

A superintendent occupied such posi- 
tion with employer that unfair labor 
practices on superintendent’s part were 
attributable to employer on the prin- 
ciple of ‘respondeat superior’’, irre- 
spective of actual authority, and would 
form proper basis for a cease and desist 
order by the National Labor Relations 
Board. National Labor Relations Act 
§ 1 et seq., 29 U.S.C.A. § 151 et seq.— 
Virginia Electric & Power C®. v. Na- 
reve Labor Relations Board, 115 I.2d 
‘Where the effect of questioning of 
employees by superintendent was dis- 
Sipated by employer’s subsequent action 
and the formation of an association as 
a bargaining agency for employees, 
such questioning would not furnish 
basis for finding by National Labor 
Relations Board that employer was 
guilty of ‘‘unfair labor practices”. Na- 
tional Labor Relations Act § 1 et seq., 
29,1 U.S. Cad: 


Relations Board, 115 F.2d 414, 
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§ 151 et seq.—Virginia — 
Electric & Power Co. v. National Tabde w 
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. Pont De Nemours & Co. 


ons Board, 
not. ourt 

lew are filed, must decide upon the 
order necessary to remove the effect of 
an unfair labor practice, but where the 
order of the Board ig predicated upon 
other matters, as to which it is re- 
versed, ,cease and desist provisions 
which would not have been made in 
their absence should not be enforced 
because of an incidental finding as to 
an unfair labor practice of minor char- 
acter which has ceased to be operative 
or to have any effect. National La- 
bor Relations Act § 1 et seq., 29 U.S. 
C.A. § 151 et seq.—Virginia WDlectric 
& Power Co. v. National Labor Rela- 
tions Board, 115 F.2d 414. 


_C.C.A.4. Where an employer has 
violated National Labor Relations Act 
by dominating or interfering with the 
formation or administration of any la- 
bor organization, the National Labor 


’ Relations Board may order a complete 


disestablishment of the organization. 
National Labor Relations Act § 8(2), 
29°U.S.C.A. § 158(2).—E. I. Du Pont 
De Nemours & Co. vy. National Labor 
Relations Board, 116 F.2d 388. 


_ Where an employer, without any pub- 
lic disavowal of a previously employer- 
dominated union, has silently stood by 
and watched a new organization grow 
out of the smoldering ashes of an old 
union, disestablishment of new organi- 
zation may be ordered by the National 
Labor Relations Board. National La- 
bor Relations Act § 8(2), 29 U.S.C.A, 
§ 158(2)—E. I. Du Pont De Nemours 


‘Co. v. National Labor Relations 
Board, 116 F.2d 388. 

Where employer accepted informal 
ruling of National Labor Relations 


Board that labor organization was 
dominated by employer and posted no- 
tices stating that employer was unable 
to permit further meetings of the or- 
ganization on employer’s property and 
on employer’s time or to bargain col- 
lectively with it, and stating that em- 
ployer fully intended to comply with 
the National Labor Relations Act and 
would not discriminate against any 
employee because of membership or 
nonmembership in any labor union, un- 
der the circumstances there was a suf- 
ficient public expression of a disestab- 
lishment of the labor organization, and 
the notices constituted an adequate 
means of assuring the employees of an 
absolute freedom of choice in their 
selection of a collective bargaining 
agency. National Labor Relations Act 
§ 8(2), 29 U.S.C.A. § 158(2).—H. I. Du 
v. National 
Labor Relations Board, 116 F.2d 388. 


Where employer accepted informal 
tuling of National Labor Relations 


Board that labor organization was em- 


Be eu mared and posted notices 
isestablishing organization containing 
statements of neutrality and clearly 
manifesting its intention of adhering 
to policy defined by the National La- 
bor Relations Act, the employer could 
not be deemed to have violated the act 
merely because employees created a 
new organization closely parallel in 
form to. the original employer-dominat- 
ed organization. National Labor Rela- 
tions Act § 8(2), 29 U.S.C.A. § 158(2). 
—E. I. Du Pont De Nemours & Co. v. 
National Labor Relations Board, 116 
F.2d 388. 

In reviewing determination of Nation- 
al Labor Relations Board that employ- 
er dominated the formation and admin- 
istration of labor organization, courts 
could not indulge in any assumption 
of weakness on part of employee and 
could not vary specific terminvlogy o 
National Labor Relations Act to meet 
such alleged weaknesses. National La- 
bor: Relations Act § 8(2), 29 U.S.C.A. 
§ 158(2).—E. I. Du Pont De Nemours 
& o. v. National Labor Relations 
Board, 116 F.2d 388. 


The National Labor Relations Board 
does not have the power to test the 
practical effectiveness of a labor organ- 
ization where the organization is free 
from employer domination or interfer- 
ence. National Labor Relations Act §§ 
26,7), 7, 8(Lye 2), 29 U.S.CLA. §§ 152 
(6, 7), 157, 158(1, 2).—H. I. Du Pont 
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he, National Labor Relations Board 
is not made either guardian or ruler 
over employees, but is only empowered 
to deliver them from restraint at hands 
of the employer when it exists. Na- 
tional Labor Relations Act ee 2.665, %))9 
7, 8(1, 2), 29°U.S.C.A. §§ 152(6, 7), 157, 
158(1, 2).—H. I. Du Pont De Nemours 
& Co. v. National Labor Relations 
Board, 116 F.2d 388. 

In proceeding to review and set aside 
an order of National Labor Relations 
Board against employer, evidence was 
insufficient to nullify validity of em- 
ployer’s manifestation of disestablish- 
ment of old employer-dominated labor 
organization and was insufficient to 
support board’s finding of employer 
domination over or interference with 
new labor organization. National La- 
bor Relations Act §§ 2(6, 7), 7, 8(1, 2}. 
29 U.S.C.A. §§ 152(6, 7), 157, 158 (1, 2). 
—E. I. Du Pont De Nemours & Co. v. 
National Labor Relations Board, 116 
F.2d 388. : 

The National Labor Relations Act 
does not absolutely require employees 
to adopt a militant attitude in the ex- 
ercise of their guaranteed rights. Na- 
tional Labor Relations Act §§ 1, 2(6, 
TST 8(1. 2)30 29 U.S CAs $$. 151, 152, 
(6, 7), 157, 188(1, 2).—H. I. Du_Pont\ 
De Nemours & Co. vy. National Labor 
Relations Board, 116 F.2d 388. 

So long as employee is adequately 
and carefully protected in rights guar- 
anteed by National Labor Relations 
Act as to self-organization and collec- 
tive bargaining, court is not concerned 
with exact technical form of a dises- 
tablishment of employer dominated la- 
bor organization. National Labor Re- 
lations Act § 7, 29 U.S.C.A. § 157.—H. 
I. Du Pont De Nemours & Co. v. Na- 
tional Labor Relations Board, 116 F. 
2d 388. z 

So long as employees are publicly 
assured by employer in genuine good 
faith of employer’s neutrality and iin- 
partiality regarding labor organization 
and employees’ membership therein, 
the fundamental purpose of the Nation- 
al Labor Relations Act is fulfilled. 
National Labor Relations Act §§ 1, 2 
(6, 7), 7, 8(1, : 

Wsatlo te 


Where employer had specifically in- 
structed its officials and supervisory 
employees to refrain from giving indica- 
tions of any partiality and to avoid 
any expressions of opinion in reference 
to union matters, isolated and unrelated 
utterances hostile to outside unions, 
made by different supervisory officials 
of employer, were not of a nature suffi- 
ciently substantial to support a finding 
of “unfair labor practices”, in interfer- 
ing with employees’ right to self-or- 
ganization and in interfering with for- 
mation or administration of labor or- 
ganization. National Labor Relations 
Act §§ 2(6, 7), 7, 8(1, 2), 29 U.S.C.A. 
§§ 152(6, 7), 157, 158(1, 2).—E. I, Du 
Pont De Nemours & Co. v. National 
Labor Relations Board, 116 F.2d 388. 

In the absence of evidence of any pol- 
icy of proscribed discrimination, an 
employer should not be held strictly ac- 
countable for every isolated utterance of 
a policy-making officer concerning union 
activities. National Labor Relations 
Act §§ 7, 8(1, 2), 29 U.S.C.A. §§ 157, 158 
(1, 2)—E. I. Du Pont De Nemours & 
Co. v. National Labor Relations Board, 
116 F.2d 388. 


Sporadic activities on the part of 
foremen, not authorized by the em- 
ployer and not resulting in interference 
with or domination of right of em- 
ployees to organize and select bargain- 
ing representatives of their own choos- 
ing does not nullify a choice freely 
made by a majority of employees act- 
ing on their own, initiative. National 
Labor Relations Act, § 7, 29 U.S.C.A. 
§ 157.—E. I. Du Pont De Nemours & 
Co. v. National Labor Relations Board, 
116 F.2d 388. 

Where employer had in good faith 
posted notices disestablishing old em- 
ployer-dominated labor organization 
and evidence did not sustain finding of 
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National Labor Relations Board that 
new labor organization was employer 
dominated, order of National Labor Re-' 
lations Board directing employer to dis- 
establish new labor organization was 
required to be set aside, National 
Labor Relations Act §§ 7, 8(1, 2), 29 
U.S.C.A. §§ 157, 158(1, 2).—B.. I, Du 
Pont De Nemours & Co, 
Labor Relations Board, 116 F.2d 388. 
Where employer admitted that old 
labor organization was employer-domi- 
nated but posted notices disestablish-— 


ing the old organization, and new labor — 


organization was a creation of the free 
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and fair choice of employees, a dises-  — i 


tablishment order of the National Labor 
Relations Board would not be enforced 


in its application to the old organiza- 


tion which had ceased to function. Na- 
tional Labor Relations Act §§ 7, 8(1, 


Co. v. National Labor Relations Board, 
116 F.2d 388. en 


fair labor. practice; 
board’s order is predicated upon other 
matters, as to which it is reversed 
cease and desist provisions which would 
not have been made in their absence 
should not be enforced because of an 
incidental finding regarding an unfair 
labor practice of minor character whic 
has ceased to be operative or to have 
any effect. National Labor Relations 


Act § 10(c), 29 U.S.C.A. § 160(c).—B. 


Du Pont De Nemours & Co. v. Na 
ae Labor Relations Board, 116 F.2d 


A direction of election issued by Na- 
tional Labor Relations Board, in pro- 
ceeding to determine labor organization 


entitled to represent employees as bar- 


gaining agency, could not be main- 
tained by independent labor organiza-— 
tion which was not permitted to par- 


ticipate in the election, where the Na- | 


tional Labor Relations Board had not 
made a final order predicated upon the 
results of such election. National Labor 
Relations Act, §§ 9(c), 10(¢), 29 U.S.C. 
A. §§ 159(c), 160(c).—E. I. Du Pont 
De Nemours & Co. v. National Labor. 
Relations Board, 116 F.2d 388. ve 


Cireuit Court of Appeals may exercise a 


its statutory authority to review an 


order of the National Labor Relations 
Board for an election if, but only if the 
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board, subsequent to the 


results of such election. National Labor 


Relations Act § 10(c), 29 U.S.C._A. § 160 


(c).—E, I. Du Pont De Nemours & Co. 
vy. National Labor Relations Board, 116 
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-—-F. W. Poe Mfg. Co. vy. National 
Labor Relations Board, 119 F.2d 45. 
Ag respects whether employer wrong- . 
fully refused to reinstate laid off weav- 
er, there was no testimony to show that 
employer’s president or superintendent 
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knew whereabouts of laid off weaver 


at times when outside weavers were 
hired. National Labor Relations Act § 


8(1, 3, 4), 29 U.S.C.A. § 158(1, 3, 4) — 


F.. W. Poe Mfg. Co. v. National Labor 
Relations Board, 119 F.2d 45./ ° 

As respects order of reinstatement is- 
sued by National Labor. Relations 
Board, where evidence showed policy 
of company to require presence of laid 
off workers on spare floor, even if laid 
off weaver’s whereabouts were known 
there was no obligation to send for 
him before hiring. outside weavers. 
National Labor Relations Act § 8(1, 3, 
4), 29 U.S.C.A.. § 158(1, 3, 4).—F. W. 
Poé Mfg. Co. v. National Labor Rela- 
tions Board, 119 F.2d 45. 

Evidence was insufficient to support 
finding of National Labor Relations | 

e 


: § 57 
Board that employer had wrongfully 
refused to reinstate laid off weaver, 
2 notwithstanding testimony warranting 
conjecture that if weaver had been 
3 available when vacancies occurred, he 
¥ would probably have not been chosen. 
2 National Labor Relations Act § 8(1, 3, 
4), 29 U.S.C.A. § 158(1, 3, 4).—F.. W. 
Poe Mfg. Co. v. National Labor Rela- 
tions Board, 119 F.2d 45. 

The National Labor Relations Act 
is not concerned with hypotheses, but 
with realities; it does not seek to pro- 


hibit evil intent, but unfair labor 
practices. National Labor’ Relations 
Act § 1 et seq., 29 U.S:C.A. § 151 et 


seq.—F. W. Poe Mfg. Co. v. National 
Labor Relations Board, 119 F.2d 45. 
_~_-«@.0.A.4, Evidence supported Labor 
: Relations Board’s finding, supporting 
- cease and desist order, as to domina- 
tion of, interference with, and support 
of factory workers’ committees by em- 
ployer. ational Labor Relations Act 
§ 7, 29 U.S.C.A. § 157.—American Enka 
Corporation v. National Labor Rela- 
tions Board, 119 F.2d 60. 

As respects violation of Labor Rela- 
tions Act when employer assists in 
- setting up bargaining agency, provides 
machinery by which bargaining repre- 
sentatives are chosen, allows elections 
to be conducted on his premises and 
at his expense and pays  representa- 
tives for time devoted to bargaining, 
he is manifestly taking too great a 
part in a matter with which he is 
supposed to have nothing whatever 
to do. National Labor Relations Act 
§ 7, 29 U.S.C.A. § 157.—American Enka 
Corporation y. National Labor Rela- 
tions Board, 119 F.2d 60. 

_ . Even if old practices of employer 


- would be within discretion of Labor 
‘Relations Board to order. that old 
organizations be disestablished as 
means of eradicating effect of past 
unfair labor practices. National La- 
* bor Relations Act § 7, 29 U.S.C.A. § 
157.—American Enka Corporation v. 
National Labor Relations Board, 119 
vie  Fy2d_.60. 

Labor Relations Board’s findings as 
to employers’ domination of, inter- 
ference with, and support of factory 
workers’ committees, and as to anti- 
union statements and activities by 
supervisory employees justified board’s 
cease and desist order, as against 
contention that it was a case of iso- 
lated acts in violation of right of self- 
organization. National Labor. Rela- 
tions Act, § 7, 29 U.S.C.A. § 157.— 
American Wnka Corporation v. Na- 
tional Labor Relations Board, 119 F, 
2d ~=60. 

C.C.A.4, In proceeding under the 
National Labor Relations Act, cir- 
cumstantial evidence must be weighed 
with, caution, but when strands of 
_ such evidence are of sufficient quantity 
and of proper quality they make up a 
rope that is strong enough in proba- 
tive force to constitute at least substan- 
tial evidence that will justify findings 

of board. National Labor Relations 
MACT. 8 et seq, 29'/US:C.A. '§ 151 et 
seq.—National Labor Relations Board 
v. Entwistle Mfg. Co., 120 F.2d 532. 
Where violation_of certain provision 
of the National Labor Relations Act 
has been found, to justify order re- 
‘straining other violations, it must ap- 
pear that they bear some resemblance 
to that which employer has committed, 
or that danger of their commission in 

the future is to be anticipated from the 
course of his conduct in the past. 
National Labor Relations Act, § 1 et 
seq., 29 U.S.C.A. § 151 et seq.—Na- 
tional Labor Relations Board y. Ent- 
-wistle Mfg. Co., 120 F.2d 532. 
_ Where evidence authorized finding 
that employer had not only violated 


ee provision of the National Labor Rela- 
tions Act prohibiting discharge of em- 

ployees for union activities, but had 

=. violated broad provision prohibiting 
! employer from interfering with, re- 


straining or coercing employees in ex- 

ercise of rights guaranteed by the act, 

National Labor Relations Board, which 
e 


specifically ordered employer to desist 
from discouraging union membership 
by discrimination, was justified in en- 
tering blanket order enjoining employ- 
er from in any other manner interfer- 
ing with, restraining, or coercing its 
employees in exercise of rights guaran- 
teed by the act. National Labor Rela- 
tions Act, §§ 7, 8(1, 3), 29 US.C.A. §§ 
15K 8(1, 3).—National Labor Rela- 
tions Board v. Entwistle Mfg. Co., 120 
Fi2d) 532. 

C.C.A.4, On petition to enforce or- 
der of National Labor Relations Board, 
it is not court’s function to weigh con- 
flicting testimony or pass upon credi- 
bility of witnesses. National Labor Re- 
lations Act §§ 7, 8(1, 3), 29 U.S.C.A. §§ 
157, 158(1, 3).—National Labor Rela- 
tions Board v. Blue Bell-Globe Mfg. 
Co., 120 F.2d 974. 

The ' National Labor Relations 
Board may consider circumstantial as 
well. as direct evidence, and board’s 
finding is binding upon the court when 
supported by such evidence. National 
Labor Relations Act $o°7, 8(1, 3), 29 
U.S.C.A. §§ 157, 158(1, 3)—National 
Labor Relations Board vy. Blue Bell- 
Globe Mfg. Co., 120 F.2d 974. 

©.C.A.4. Where the real attitude of 
an employer is that he will not bar- 
gain collectively with this employees 
under any conditions, he cannot excuse 
his refusal to bargain collectively with 
labor organization on ground that suf- 
ficient proof that labor organization 
represented majority of employees was 
not furnished him. National Labor 
Relations Act § 8(1, 5), 29 U.S.C.A. § 
158(1, 5).—National Labor Relations 
paar y. Clarksburg Pub: Co., 120 F.2d 

76. - 

A decision of National Labor Rela- 
tions Board regarding appropriate 
group of employees for a bargaining 
unit cannot be disturbed unless the 
board exercises the power conferred 
upon it to determine the appropriate 
bargaining unit in an arbitrary and 
unreasonable manner. National Labor 
Relations Act § 9(b), 29 U.S.C.A. § 159 
(b).—National Labor Relations Board 
vy. Clarksburg Pub. Co., 120 F.2d 976. 

Where newspaper publishing com- 
pany published a morning Democratic 
paper and an evening Republican paper 
and the personnel of the editorial staff 
of the two papers were separate and 
distinct, the National Labor Relations 
Board did not act arbitrarily or abuse 
its power in determining that the edi- 
torial employees of the company in- 
cluding proofreaders and copyholders, 
but excluding editors-in-chief, consti- 
tuted a unit appropriate for purposes 
of collective bargaining, as against 
contention that the editorial employees 
of each paper should be organized in 
a separate unit to preserve the tradi- 
tional policies of the two organs of 
public opinion. National Labor Rela- 
tions Act § 9(b), 29. U.S.C.A. § 159(b). 
—National Labor Relations Board v. 
Clarksburg Pub. Co., 120 F.2d 976. 

In proceeding against employer for 
unfair labor practices, it is for the Na- 
tional Labor Relations Board and not 
the court, on petition for enforcement 
of an order of the board, to draw in- 
ferences from facts upon which order 
of board is based.—National Labor Re- 
lations Board vy. Clarksburg Pub. Co., 
120 F.2d 976. 

C.C.A.4, Evidence that baking com- 
pany’s president announced that he 
would not enter into closed shop con- 
tract with driver-salesmen’s union au- 
thorized to act as such salesmen’s col- 
lective bargaining representative and 
stated that he would not sign anything 
when approached by union representa- 
tives to complete negotiations for such 
contract justified National Labor-Rela- 
tions Board’s finding that company re- 
fused to bargain collectively with un- 
ion in violation of statute. National 
Labor Relations Act § 8(1), (5), 29 U. 
S.C.A. § 158(1), (5).—National Labor 
Relations Board vy. Schmidt Baking Co., 
122 F.2d 162. 

C.C.A.5 Federations which a major- 
ity of employees in each plant of em- 
ployer freely choose to belong to or 
be represented by are the bargaining 
representatives of the employees, and 
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contracts which they make cannot be ~ 


( not b 
ignored, and although minority groups 


may separately present their grievances, 
they must bargain through the majori- 
ty representatives. National Labor Re- 
lations Act § 9(a, b), 29 U.S.C.A. § 159 
(a, b).—Humble Oil & Refining Co. 
v. National Labor Relations Board, 113 
F.2d 85. 

“Dominate”, within prohibition of 
National Labor Relations Act against 
domination by employer of a labor or- 
ganization, means to master, to rule, 
to control, whereas “interfere with” 
within prohibition against interference 
with the formation or administration of 
a labor organization may include any 
substantial intermeddling. National 
Labor Relations Act, §§ 7, 8, 29 U.S. 
C.A. §§ 157, 158.—Humble Oil & Re- 
fining Co. v. National Labor Relations 
Board, 113 F.2d 85. ; 


The National Labor Relations Act in- 
tends that an employer shall take no 
part in the original formation of a 
labor organization or in the subsequent 
administration of its affairs, either by 
opposition or by any kind of support. 
National Labor Relations Act §§ 7, 8, 29 
U.S.C.A. §§ 157, 158.Humble Oil & Re- 
fining Co. v. National Labor Relations 
Board, 113 F.2d 85. 

Where the National Labor Relations 
Board has disestablished an organiza- 
tion of employees on ground that em- 
ployer has taken part in its original 
formation or subsequent administra- 
tion, the board cannot prevent the same 
employees, acting freely and of their 
own choice, from immediately again 


- organizing themselves and establishing 


if they wish the same constitution, and 
selecting the same .persons to lead 
them. National Labor Relations Act §§ 
7, 8,.9(a, b),, 10(e,. f),. 29, US.C.A. §§ 
157, 158, 159(a, b), 160(e, f)—Humble 
Oil & Refining Co. v. National Labor 
Relations Board, 113 F.2d. 85, 


Where statement abrogating joint 
conference agreement and announcing 
application of the National Labor Rela- 
tions Act to refineries was read at the 
refineries on April 23 and April 30, 
1937, respectively, and complaint there- 
after filed by National Labor Relations 
Board related only to occurrences 
touching the organization and adminis- 
tration of federations subsequent there- 
to, matters occurring prior to those 
dates could be looked to for purpose 
of understanding what was said and 
done thereafter. National Labor Re- 
lations Act § 8(1, 2), 29 U.S.C.A. § 158 
(1, 2)—Humble Oil & Refining Co. v. 
National Labor Relations Board, 113 
F.2d 85. 

Findings that employer was guilty of 
unfair labor practices because of acts 
performed prior to dates on which com- 
plaint alleged that employer had domi- 
nated and interfered with formation 
and administration of employees’ or- 
ganizations were not authorized, and 
furnished no support for cease and de- 
sist order. National Labor Relations 
Act .§ 8(1),..29 U.S.C.Ay, .§ , 158(1).— 
Humble Oil & Refining Co. v. National 
Labor Relations Board, 113 F.2d 85. 

Formation of organization by em- 
ployees was not ‘dominated’ by em- 
ployer within prohibition of National 
Labor Relations Act because foreman 
ordered six men under him to yote on 
proposed federation. National Labor 
Relations Act §§ 7, 8, 29 U.S.C.A. §§ 
157, 158—Humble Oil & Refining Co. y. 
National Labor Relations Board, 113 
F.2d 85. 

Under: the National Labor Relations 
Act, each employee has the right to be 
let alone by employer and its repre- 
sentatives in making his choice of affili- 
ation with an employees’ organization. 
National Labor Relations Act § 7, 29 
U.S.C.A. § 157.—Humble Oil & Refining 
Co. y. National Labor Relations Board, 
113 F.2d 85. 

The National Labor Relations Act 
does not undertake to restrain the 
right of free speech except to forbid 
employers, including persons acting in 
their interests, to try to control what 
does not concern them. National La- 
bor Relations Act § 2(2), 29 U.S.C.A. § 
152(2).—Humble Oil & Refining Co. vy. 
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employer 


Labor Relations Board that 
had dominated or interfered 
with organization or maintenance of 
employees’ federations, or that employ- 
er had thereafter interfered with their 
administration within prohibition of 
National Labor Relations Act, so as 
to justify disestablishing the federa- 
tion. National Labor Relations Act §§ 
D2 ier TiS ly 2) O(a nil OCC. Le," ft), 

US. GvA. §§ 152.(2), 1575 (258 Cy 2); 
159(a, b), 160(c, e, f)—Humble Oil & 
Refining Co. v. National Labor Rela- 
tions Board, 113 F.2d 85. 

C.C.A.5 A judicial or quasi judicial 
hearing, such as a hearing before Na- 
tional Labor Relations Board, is in- 
valid, where the maxim “audi alteram 
partem” is ignored, it being of the es- 
sence of a valid “judgment” that the 
body which pronounces it shall be un- 


- biased, shall have no interest whatever 


in the outcome of the issue, and shall 
not have in any manner prejudiced_or 
predetermined it. National Labor Re- 
lations Act, 29 U.S.C.A.e§ 151 et seq.— 
Continental Box Co. v. National Labor 
Relations Board, 113 F.2d 98. 

Record failed to sustain employer’s 
eontention that hearing before trial 
examiner of the National Labor Rela- 
tions Board was conducted in atmos- 
phere of bias and prejudice and ren- 
dered the hearing unfair. National La- 
bor Relations Act, 29 U.S.C.A. § 151 et 
seq.—Continental Box Co. v. National 
Labor Relations Board, 113 F.2d. 93. 

The province of the Circuit Court of 
Appeals is to determine whether evi- 
dence furnished substantial basis for 
finding of the National Labor Relations 
Board, and it is not the province of 


the court to decide the facts on pre-_ 


ponderance of the evidence. National 
Labor Relations Act, 29 U.S.C.A. § 151 
et seq.—Continental Box Co. y. Nation- 
a Labor Relations Board, 113 F.2d 
of employer 


Statement of policy 


bc which was distributed to employees the 
night before the holding of a consent 
- election upon question whether certain 


union should be exclusive representa- 
tive of employees eligible to member- 
ship in it, and which merely outlined 
employer’s policy and did not attempt 
to coerce employees, did not violate Na- 
tional Labor Relations Act and was not 
evidence that employer was undertak- 
ing to interfere with or dominate its 
employees or any association they 
would form. National Labor Relations 
Act § 7, 29 U.S.C.A. § 157.—Continental 
Box Co. v. National Labor Relations 
Board, 113 F.2d 93. 

The constitutional right of free speech 
in regard to labor matters is as clearly 
a right of employers as of employees, 
and, if the National Labor Relations 
Act purported to take away the right, 


- the act could not stand. U.S.C.A.Const. 
Amend. 1; 
* Act, 29 U.S.C.A. § 151 et seq.—Conti- 


National Labor Relations 
nental Box Co. v. National Labor Rela- 
tions Board, 113 F.2d 93. 

An employer has right to have and 
express a preference for one union over 
another so long as the expression is 
the mere expression of an opinion in 
the exercise of free speech and is not 
the use of economic power to coerce, 
compel, or buy the support of em- 
ployees for or against a particular la- 
por organization. National Labor Re- 
lations Act, 29 U.S.C.A. § 151 et seq.— 
Continental Box Co. v. National Labor 
Relations Board, 113 F.2d 93. 

Where reasonable minds could fairly 
differ upon inferences to be drawn from 
the evidence, finding of the National 
Labor Relations Board was required 
to be accepted as substantially sup- 
ported by the evidence, and the order 
of the board was required to be en- 
forced and given effect as written. Na- 
tional Labor Relations Act, 29 U.S.C.A. 
§ 151 et seq.—Continental Box Co. v. 
National Labor Relations Board, 113 
F.2d 93 

Evidence sustained finding of the Na- 
tional Labor Relations Board that un- 
affiliated local union of employees was 
dominated and supported by the em- 


did not sustain findings of 
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ployer so as to authorize board’s cease 


and desist order based on the finding. — 
National Labor Relations Act § 7, 29 


U.S.C.A. § 157,.—Continental Box Co. v. 
National Labor Relations Board, 113 
F.2d 93. is ‘ 

C.C.A.5. A provision, in an agree- 
ment between a steamship company and 
a seamen’s union, that agreement was 
not to be construed to require the dis- 
charge of any employee who might not 
desire to join the union, was not a 
“elosed shop agreement” authorized by 
law. National Labor Relations Act § 
8(3), 29 U.S.C.A. § 158(3).—South At- 
lantie S. 8S. Co. of Delaware y. Nation- 
yi lca Relations Board, 116 F.2d 

The action of a steamship company 
having a written contract with one 
labor union, which agreement did not 
contain a closed shop agreement, in 
yielding to union’s threat to strike if 
company did not discharge seamen who 
had left the union and joined a rival 
union, was not the making of an oral 
“closed shop agreement’’.—National 
Labor Relations Act § 8(3), 29 U.S.C.A. 
§ 158(3).—South Atlantic S. 8. Co. of 
Delaware v. National Labor Relations 
Board, 116 F.2d 480. 

Evidenct that steamship company, on 


threat of strike by seamen’s union with 


which it had written contract, dis- 
charged seamen who had left the union 
and joined a rival union, warranted 
finding of National Labor Relations 
Board that discharges were discrimina- 
tory, where there was no closed shop 
agreement. National Labor Relations 
Act § 8(3), 29 U.S.C.A, § 158(3).—South 
Atlantic 8S. 8. Co. of Delaware v. Na- 
oe Labor Relations Board, 116 F.2d 


Hyvidence supported National Labor 
Relations Board’s finding of discrimina- 
tion in issuing passes to representatives 
of one seamen’s union, with which 
steamship' company had written con- 
tract, and refusal to grant similar 
passes to representatives of another 
union which sought to solicit members, 
in view of absence of closed shop agree- 
ment with first union. National Labor 
Relations Act, § 8(3), 29 U.S.C.A. § 158 
(3).—South Atlantic S. 8. Co. of Del- 
aware v. National Labor Relations 
Board, 116 F.2d 480. { 


C.C.A.5. The National Labor Rela- 
tions Act extends to any and all enter- 
prises without regard to their magni- 
tude in which labor troubles might rea- 
sonably be said to have the probable 
effect of directly interfering with free 
flow of any “interstate commerce’’, since 
Congress, in intrusting enforcement to 
wise discretion of National Labor Re- 
lations Board, spoke not quantitatively 
or fractionally, or in terms of degree, 
put qualitatively and in comprehensive 
terms. National Labor Relations Act 

1 et seq., 29 U.S.C.A. § 151 et seq. 
—National Labor Relations Board _v. 
Gulf Publie Service Co., 116 F.2d 852. 

Evidence sustained findings of Na- 
tional Labor Relations Board that em- 
ployees who struck and were discharged 
constituted a majority of appropriate 
bargaining unit, that there was refusal 
to bargain with them, that they struck 
because-of that, that their discharge 
was a discharge for legitimate union 
activity, and that employer had domi- 
nated and interfered with formation of 
an independent labor union, justifying 
a cease and desist order. | National 
Labor Relations Act §§ 7, 9(b), 29 U.S. 
159(b).—National Labor 
Relations Board vy. Gulf Public Service 
Co., 116 F.2d 852. ; ; 

In determining whether evidence jus- 
tified finding of National Labor Rela- 
tions Board that employer discouraged 
membership in union and gominated 
and interfered. with formation of inde- 
pendent labor union, appellate court 


‘must view the question from standpoint 


of whether there was substantial basis 
in the evidence to support the board’s 
inference that there was such interfer- 
ence and domination. National ‘Labor 
Relations Act §§ 7, 9(b), 29 U.S.C.A. §§ 
157, 159(b).—National Labor Relations 
Board v. Gulf Public Service Co., 116 
B.2d 852. 


C.C.A.5. Examiner’s refusal to issue 


‘examiner issue subpoenas on its behalf, — 


‘ Pe Veet oe 
subpoenas requested by employer was: 
not ground for refusal to enforce order — 
of National Labor Relations Board, 
where such refusal did not actually de-- 
prive employer of any witnesses,—Na- 
tional Labor Relations Board’ vy. Hd. — 
Friedrich, Inc., 116 Bi2d'888." 723 34 

An employer had the same right 
National 
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| ae 
abor Relations Board to have 


—National Labor Relations Board vy. 
Ed. Friedrich, Inc., 116 F.2d 888. “4 

Examiner’s refusal to permit employ- 
er to cross-examine witness was no 
ground for refusal to enforce’ ord 
of National Labor Relations Boar 
where matter inquired about was no 
material and answer desired by e 
ployer on cross-examination would not 
have affected findings.—National Labor 
Relations Board y. Ed. Friedrich, In 


injury has r 
sulted from them.—National Labor Ri 
lations Board v. Ed. Friedrich, Inc., 11 
F.2d 888 ' sede 


der, that employer was guilty of u 
fair labor practice in dominating and 
supporting union. National Labor Re-— 
lations Act, §§ 7, 8(1-4), 29 U.S.C.A. §§ 
157, 158(1-4).—National Labor Rela- — 
tions Board y, Ed. Friedrich, Inc., 1 
F.2d 888, Sip : 
in order to establish company do o 
nation or support of an unaffiliated 
union, in proceeding before National — 
Labor Relations Board, overt or express 
acts or words of domination or suppor 
by stockholders or executive office 
need not be proved, but it is suffic 
to show covert support or dominat 
or acts of supervisory employees . 
general setup reasonably warranting in- 
ference that union was a company 
project. National Labor Relations Act, 
§§ 7, 8(1-4), 29 U'S.C.A. §§ 157, 158(1 
4).—National Labor Relations Board y. 
Hid. Friedrich, Inc., 116 F.2d 888. 
Hvidence held to authorize finding by — 
National Labor Relations Boafd tha 
unaffiliated union was fostered ‘an 
dominated by employer, as ground for 
cease and desist order. National Labo 
Relations Act, §§ 7, 8(1-4), 29.U.S.C.A. 
§§ 157, 158(1-4).—National Labor Rela- 
tions Board y. Ed. Friedrich, Inc.,_ 
F.2d 888. 
The dominant purpose and intent 
National Labor Relations Act was | 
permit employees to form their own 


any 
Labor Relations Act, §§ 7, 8&(1 
U.S.C.A. §§ 157, 158 (1-4). 

Labor Relations Board vy. Ed, sakes 
rich, Inc., 116 F.2d 888. Cap ai eee 


When employees have formed an o 
ganization of their own without inter- 
ference by employers, they are entitled 
to bargain through it and may not be > 
deprived of that right by pressure of — 
affiliated organizations -exerted_ either 
with or without support of National 
Labor Relations Board. National La- | 
bor Relations Act, §§ 7, 8(1-4), 29 U.S. 
C.A. §§ 157, 158(1-4).—Nationa] Labor 
Relations Board v. Hd. Friedrich, Inc., 
116 F.2d 888. © : 

In proceeding under National Labor 
Relations Act, it is for National Labor 
Relations Board to say on the whole 
record whether: a particular organiza- — 
tion has been formed or is being as- 
sisted by employees of their free choice 
or under employer’s support or domina- 
tion, and for courts to say whether that | 
determination is supported by substan- 
tial evidence. National Labor Rela- 
tions Act, §§ 7, 8(1-4), 29 U.S.C.A. §§ 


157, 158(1-4).—National Labor Rela- 

tions Board v. Hd. Friedrich, Inc., 116 

F.2d 888. f 
C.C.A.5. An | “employees council” 


which was allegedly dominated by em- 
ployer was not a “necessary party” to 
proceeding against employer before the . 
National Labor Relations Board, and 
was not entitled to a hearing on 


§ 57 


the question of domination—Solvay 
Process Co. .v. National Labor Rela- 
tions Board, 117 F.2d 83. . 

Under the National Labor Relations 
Act, foremen occupying supervisory po- 
sitions had duty to remain aloof from 
and neutral to any organization activi- 
ties of employees. National Labor Re- 
lations Act, 8(1, 2), 29 UsS.C.A. 

158(1, 2).—Solvay Process Co. v. Na- 
pone Labor Relations Board, 117 F.2d 


The actions of foremen who were 
highly prejudiced against unions gen- 
erally, who communicated their views 
to employees under them and predicted 
that misfortunes would follow estab- 
Be, lishment of outside union, and recom- 
--- ~mended choice of inside organization, 
who were instrumental in preparing pe- 

tition for organization of inside organi- 

zation, and who on company time sent 
men to office to read and sign petition, 
constituted ‘unfair labor practices” by 
employer, though the actions were con- 
trary to orders of manager and to ex- 
aa prose policy of employer. National La- 

" 1 

OR 


oy Waveney Act, '§ 8(1, 2), 29 U.S.C.A. 
National Labor Relations 
mee 20. 83, \ 
- Manager’s unwillingness to negotiate 
‘with committee representing outside 
union, his refusal to consent to an im- 
_ partial determination of the propriety 
of the committee’s requests for recogni- 
tion, and his active disparagement of 
union organization, constituted a “re- 
fusal to bargain’? by employer, sup- 
porting cease and desist order of Na- 
tional Labor Relations Board. National 
Labor Relations Act, § 8(5), 29 U.S,C.A. 
§ 158(5)—Solvay Process Co. v. Na- 
ety ‘Labor Relations Board, 117 F. 


2).—Solvay Process Co. v. 
Board, 117 


- The National Labor Relations Board, 
having properly found unfair labor 
--—s«~practices to exist, may exercise some 
_ diseretion in determining whether af- 
firmative or negative relief, or both, 
hould be granted. National Labor Re- 
ations Act, § 10(c), 29 U.S.C.A. § 160 
- (c).—Solvay Process Co. v. National 
- Labor Relations Board, 117 F.2d 83. 

Where National Labor’ Relations 
- Board properly found that employer, 
through foremen occupying supervisory 
positions, had sought to intimidate em- 
_ ployees and restrain them from joining 
outside union, and to coerce them to 
tha inside union which was fostered 
by employer, and that employer 
‘through its manager had refused to 
—s negotiate with committee representing 
outside union, entry of cease and de- 
Bit 

Ma) 


/ 


sist order requiring employer to with- 
draw recognition from inside union, to 
bargain collectively with outside union 
as exclusive representative of em- 
_ ployees, to post appropriate notices, to 
desist from dominating any union or- 
ganization, and from coercing employees 
in exercise of their rights of self-or- 
- ganization, was not an abuse of discre- 
tion. National Labor Relations Act, § 
~ 10(e), 29 US.C.A. § 160(c).—Solvay 
Process Co. v. National Labor Relations 
* Board, 117 F.2d 83. 
- ©.C.A.5. The National Labor Rela- 
tions Board must consider all the evi- 
dence in framing its opinion as to un- 
fair labor practices, but need only find 
the ultimate facts on which its order 
is based, and need not set forth con- 
flicts in the evidence, or relate facts 
which are contrary or immaterial to the 


finding made. National Labor Rela- 
tions Act, § 10(c, e), 29 U.S.C.A. 
160(c, e).—National Labor Relations 


Board v. Texas Mining & Smelting Co., 
117 F.2d 86. 


The ultimate findings of the Nation- 
al Labor Relations Board were pre- 
sumptively made in accordance with 
law, and presumption was not. dissi- 
pated by Board’s failure to relate all 
facts pertaining to the ultimate finding. 
eNational Labor Relations Act, § 10(c, 
e), 29 U.S.C.A. § 160(c, e).—National 

Labor Relations Board y. Texas Mining 
a & Smelting Co., 117 F.2d 86. 
Evidence of continuing refusals by 
management which is actively antago- 
nistic to a union, to negotiate, or to 
consent to an impartial determination 
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of representation, will support finding’ 
that employer is guilty of a “refusal to 
bargain collectively’ within the Na- 
tional Labor Relations Act. National 
Labor Relations Act, § 8(5), 29 U.S.C.A. 
§ 158(5).—National Labor Relations 
Board v. Texas Mining & Smelting Co., 
iT R286. i 

Evidence supported finding of the 
National Labor Relations Board, in 
support of its cease and desist order, 
that employer had dominated the or- 
ganization of inside union and had 
coerced employees in exercise of their 
rights to bargain collectively through 
representatives of their own choosing, 
that it discouraged membership in out- 
side union, and discharged .two em- 
ployees because of their union activi- 
ties. National Labor Relations Act, § 
8(143, 5), 29 U.S.GJA. § 158(1-3, 5).— 
National Labor Relations Board y. Tex- 
ae Mining & Smelting Co., 117 F.2d 
8 


In proceeding to enforce an order of 
the National Labor Relations Board, 
the court is without jurisdiction to 
overturn Board’s finding based on cred- 
ibility of the witnesses. National La- 
bor Relations Act, § 8(1-3, 5), 29 U.S.C. 
A. § 158(1-8, 5).—National Labor Rela- 
tions Board v. Texas Mining & Smelt- 
ing Co., 117 F.2d 86. 


C.C.A.5. The National Labor Rela- 
tions Act does not provide that em- 
ployees must affiliate themselves with 
national unions, but on the contrary, 
the act was designed to protect the 
exercise by workers of full freedom of 


association, self-organization, and des- 
ignation of representatives of their 
own choosing. National Labor Rela- 


tions Act, § 1, 29 U.S.C.A. § 151.—Na- 
tional Labor Relations Board y. River- 
side Mfg. Co., 119 F.2d 302. 

In its capacity as accuser, the Na- 
tional Labor Relations Board is held 
to same burdens and obligations of 
proof as any other litigant who takes 
the affirmative,, and Board may not, 
by accusing, put accused upon proof 
but, as accuser, must prove its charge. 
National Labor Relations Act, § 1, 29 
U.S.C.A. § 151.—National Labor Rela- 
tions Board y. Riverside Mfg. Co., 119 
F.2d 302. 

The National Labor Relations Board, 
in its capacity as a trier of facts, 
stands on footing of a jury, and like 
a jury the Board must be impartial 
and may not make findings without 
evidence to support them, and, ag in 
case of a jury, it is for courts to say 
whether there is evidence in support 
of Board’s findings. National Labor 
Relations Act, § 1, 29 U.S.C.A. § 151.— 
National Labor’ Relations Board v. 
Riverside Mfg. €o., 119 F.2d 302. 

Under the National Labor Relations 
Act, courts alone have power to make 
coercively effective orders of the Na- 
tional Labor’ Relations Board. Na- 
tional Labor Relations Act, § 1, 29 U. 
S.C.A. § 151.—National Labor Rela- 
tions Board v. Riverside Mfg. Co., 119 
F.2d 302. 

While the Circuit Court of Appeals 
is bound to enforce orders of the Na- 
tional Labor Relations Board against 
an employer, if supported by evidence, 
and appropriate, the court is also 
bound to countenance and make no 
order which will, under guise of dis- 
ciplining employer under the act, 
charge him with responsibility for in- 
dependent acts of employees, or un- 
justly take away from employees 
rights accorded to them under the act. 
National Labor Relations Act, § 1, 29 
U.S.C.A. § 151.—National Labor Rela- 
tions Board vy. Riverside Mfg. Co., 119 
F.2d 302. 

Hyidence sustained findings of Na- 
tional Labor Relations Board respect- 
ing employer’s refusal to bargain with 
union and acts of hostility to it. Na- 
tional Labor Relations Act, § 1 et seq., 
29 U.S.C.A. § 151 et  seq.—National 
Labor Relations Board y. Riverside 
Mfg. Co., 119 F.2d' 302. 

Hvidence did not sustain conclusions 
of National Labor Relations Board 
that acts of employees in ridicule of 
members of union culminating in 
their eviction from employer’s plant 


were inspired by coercion. or 
from management, I li 
charged or refused to re-employ its 
PAG ae an 
em for giving 
tional iiahor Relations Act or dis- 
criminated against employees on ac- 
count of, or for purpose of discourag- 
jing, membership in union. National 
Labor Relations Act, § 1 et seq., and 
§§ 7, 10(c), 29 U.S.C.A. § 151 et seq., 
and §§ 157, 160(c).—National Labor 
Relations Board y. Riverside Mfg. Co., 
119 F.2d 302. j 

When real grounds for discharge 
of an employee exist, the employer 
may not be prevented, because of em- 
ployee’s membership in a union, from 
discharging employee for such 
grounds.—National Labor Relations 
pone v. Riverside Mfg. Co., 119 F.2d 

Where evidence sustained findings 
of National Labor Relations Board 
that employer refused to bargain with 
union, but union and its members had 
become “personae non gratae” with 
majority of employees, Board’s order 
directing employer to cease and desist 
from certain acts with respect to union 
activities of employees and to take 
other affirmative action, including re- 
instatement of discharged employees, 
would be modified on Board’s petition 
for enforcement thereof in specified 
particulars to accord with the opinion 
of Circuit Court of Appeals. National 
Labor Relations Act, § 1 et seq., and 
§§ 7, 10(c), 29 U.S.C.A. 
and §§ 157, 160(c).—National Labor 
Relations Board v. Riverside Mfg. Co., 
119 F.2d 302. 

C.C.A.5. A proceeding to enforce an 
order of National Labor Relations 
Board is a special statutory proceed- 
ing not known to the common law 
and is governed and controlled by the 
statute. National Labor Relations Act, 
§ 10(e), 29 U.S.C.A. § 160(e).—Na- 
tional Labor Relations Board y. Ford 
Motor Co., 119 F.2d 326, 

Although National Labor Relations 
Board possesses power to hear, to find 
and to order, court’s approval and ac- 
tion is required to make the board’s 
power effective, and before the court 
the board is a mere litigaut and must 
establish its right to relief fer which 


it prays. National Labor Relations 
Act, § 10(e), 29 US.C.A. § 160(e).— 
National Labor Relations Board vy. 


Ford Motor Co., 119 F.2d 326. 

In proceeding to enforce order of 
National Labor Relations Board, the 
Circuit Court of Appeals does not act 
as a mere perfunctory executor of 
the board’s unrestrained will, but it is 
within court’s purview to determine 
whether findings of board are sup- 
ported by evidence and whether or- 
der is appropriate under the statute. 
National Labor Relations Act, § 10(e), 
29 U.S.C.A. § 160(e).—National Labor 
Relations Board vy. Ford Motor Co., 
119 F.2d 326. | 

The cease and desist portions of or- 
der of National Labor Relations Board 
were not inappropriate on ground that 
there was no likelihood that viviations 
found would be repeated because those 
violations had occurred more than 
four years before under conditions no 
longer existing. National Labor Rela- 
tions Act, § 1 et seq., 29 U.S.C.A. § 
151 et seq.—National Labor Relations 
poord v. Ford Motor Co., 119 F.2d 

Where proceeding against employer 
charged with unfair labor practices 
involved. only acts at a_ particular 
plant, National Labor Relations Board 
was without jurisdiction to make or- 
der operate generally and cease and 
desist provisions and provision re- 
quiring posting of notices should have 
been limited to the particular plant. 
National Labor Relations Act, § 1 et 
seq., 29 U.S.C.A. § 151 et seq.—Na- 
tional Labor Relations Board v. Ford 
Motor Co., 119° F.2d 326. 

Where proceeding against employer 
involved only unfair labor practices 
occurring at one of its plants, provi- 
sion of order of National Labor Rela- 
tions Board directing employer to 
cease and desist from interfering with, 


that employer dis-— 


and discriminated against 
testimony under Na- © 


§ 151 et seq., ° 


ee 


5 


join or assist la- 


Motor Co., 119 F.2d 


C.C.A.5. Evidence that inside em- 
ployees’ “Committee” was organized 
when union was in obvious disfavor, 
that employer’s preference for inside 
organization over affiliated union was 
twice clearly stated in employer’s. pub- 
lication, and that some of those most 
active in formation of ‘Committee’ 
were supervisory employees, supported 
finding that employer was guilty of 
“unfair labor practice’ in dominating 
and interfering with organization of 
“Committee”. National Labor Rela- 
tions Act § 8(2), 29 U.S.C.A. § 158(2). 
—National Labor Relations Board v. 
Hse Texas Utilities Co., 119 F.2d 

“sf 
_ Violations of National Labor Rela- 
tions Act by employer which dis- 
couraged union membership, dis- 
charged union officer, and dominated 
organization of inside employees’ as- 
sociation, did not authorize blanket 
injunction. by National Labor Rela- 
tions Board restraining employer from 
“in any other manner’ interfering 
with, restraining or coercing em- 
ployees in exercise of rights under 
National Labor Relations Act. Na- 
tional Labor Relations Act § 8(1-3), 
29 U.S.C.A. § 158(1-3).—National La- 
bor Relations Board v. West Texas 
Utilities Co., 119 F.2d 683. 


_Violations of National Labor Rela- 
tions Act by employer which dis- 
couraged union membership, dis- 
charged union officer, and dominated 
organization of inside employees’ as- 
sociation, did not authorize require- 
ment of posting of declarations of 
future good intention and compliance 
by employer’s branches not found to 
be at fault.. National Labor Relations 
Act, § 8(1-3), 29 U.S.C.A. § 158(1-3).— 


National Labor Relations Board v. 
meee Texas Utilities Co., 119 F.2d 
C.C.A.5. A proceeding under the Na- 


tional Labor Relations Act, resulting 
in agreement of employer to refrain 
from unfair labor practices, was not 
“res judicata” of subsequent proceed- 
ing based on subsequent unfair prac- 
tices, and, in subsequent proceeding, 
board could view the evidence as a 
whole, including evidence of employer’s 
practices before, as well as after, mak- 
ing of agreement. National Labor Re- 
lations Act §§ 7, 8(1, 3, 4), 29 U.S.C.A. 
§§ 157, 158(1, 3, 4).—National Labor 
Relations Board vy. Hawk & Buck Co., 
120 F.2d 903. 

It is the duty of the Circuit Court 
of Appeals to enforce an order of the 
National Labor Relations Board unless 
the board’s findings are without sup- 


port in the evidence or unless its or-- 


der is inappropriate. National Labor 
Relations Act § 1 et seq., 29 U.S.C.A. § 
151 et seq.—National Labor Relations 
Board vy. Hawk & Buck Co., 120 F.2d 
903. 


©.C.A.6 The filing of a charge with 
the National Labor Relations Board is 
jurisdictional, which means that the 
board may not initiate a complaint 
upon its own motion but must await 
the filing of a charge before its powers 
are exercised. National Labor Relations 
Act, *§ 10d), 229 -U.8.C.A. .§ 160(b).— 
Consumers Power Co. v. National La- 
bor Relations Board, 113 F.2d 38. 

Sufficiency of complaint filed by Na- 
tional Labor Relations Board would be 
considered in light of fact that nature 
of proceeding before it is not punitive 
but preventive and in the interest of 
the general public, National Labor Re- 
lations Act, 10(a, b), 29 U.S.C.A. § 
160(a, b).—Consumers Power Co. Vv. 
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Labor Relations Board, 113. 


A complaint by the National Labor 
Relations Board does not require the 
particularity of pleading required of — 
an indictment, declaration at law, or a 
bill in equity. National Labor Rela- 
tions Act, § 10(a, b), 29 US.C.A. § 
160(a, b)—Consumers Power Co. vy. Na- 


mores hater Relations Board, 113 F.2d 


Matters of evidence need not be recit- 
ed in a complaint of the National La- 
bor Relations Board. National Labor 
Relations Act, § 10 (a, b), 29 U.S.C.A. 
§ 160(a, b).—Consumers Power Co. Vv. 
National Labor Relations Board, 113 
F.2d 38. 

Charge filed with the National Labor 
Relations Board was sufficient to confer 
jurisdiction, and complaint filed by. the 
board was adequate to apprise em- 
ployer of unfair labor practices there- 
in charged so as to sustain board’s 
remedial order. National Labor Rela- 
tions Act, § 10(a, b), 29 U.S.C.A. § 160 
(a, b).—Consumers Power Co. v. Na- 
Honet Labor Relations Board, 113 F.2d 


Employer was not prejudiced because 
union, through its counsel, was per- 
mitted to participate in proceeding 
against employer under the National 
Labor Relations Act. National Labor 
Relations Act, § 10(b), 29° U.S.C.A. § 
160(b).—Consumers Power Co, vy. Na- 
fone Labor Relations Board, 113 F.2d 


If the findings of the National Labor 
Relations Board are supported by sub- 
stantial evidence, and sustain cease and 
desist order, the court must direct en- 
forcement. National Labor Relations 
Act, § 10(a, b), 29 U.S.C.A. § 160(a, b). 
—Consumers Power Co. v. National La- 
bor Relations Board, 113 F.2d 38. 

The National Labor Relations Act 
contemplates the protection of public 
rights which it creates and defines, and 
its power to command affirmative ac- 
tion is remedial rather than punitive. 
National Labor Relations Act, §§ 7, 8 
(2), 29 U.S.C.A. §§ 157, 158(2).—Con- 
sumers Power Co. v, National Labor 
Relations Board, 113 F.2d 88. 

Acts of coercion and intimidation by 
supervisory employees may be. re- 
strained and their resumption inter- 
dicted by appropriate action of the Na- 
tional Labor Relations Board even in’ 
absence of clear demonstration of prior 
authorization or subsequent ratifica- 
tion by employer, at least where the 
circumstances are such as to induce in 
subordinate employees a reasonable ap- 
prehension that the acts condemned 
reflect the policy of the employer. Na- 
tional Labor Relations Act, §§ 7, 8(2), 
29 U.S.C.A. §§ 157, 158(2).—Consumers 
Power Co. v. National Labor Relations 
Board, 113 F.2d 38. 

Whether cease and desist order of the 
National Labor Relations Board will be 
set aside for want of substantial evi- 
dence to support findings of interfer- 
ence and coercion of employees does 
not depend on whether the court would 
draw same inference as board from es- 
tablished facts, and finding will be sus- 
tained if inference adopted by board is 
permissible, whatever may be _ the 
court’s own impression of the persua- 
siveness of the evidence. National La- 
bor Relations Act, §§ 7, 8(2), 29 U.S. 
C.A. §§ 157, 158(2)—Consumers Power 
Co. v. National Labor Relations Board, 
123 Wi2d. 38. 

Findings of National Labor Relations 
Board, as basis for cease and desist or- 
der, that employer interfered and co- 
erced employees in exercise of rights 
guaranteed by the National Labor Re- 
Jations Act, and dominated an inde- 
pendent union, were supported by sub- 
stantial evidence, notwithstanding that 
anti-union acts of various supervisors 
amounting to intimidation were. alleg- 
edly not authorized and were beyond 
scope of authority entrusted to such 
men. National Labor Relations Act, §§ 
Te 8(2) eo aU CARS S ed'b5 L582) 
Consumers Power Co. v. National Labor 
Relations Board, 113 F.2d 388. 

C.C.A.6 The court is not bound by 
findings of the National Labor Rela- 
tions Board which are not supported 


by substantial evidence. National La- 
bor Relations Act, 29 U.S.C.A. § 151 et 
seq.—Midland Steel Products Co, { 
National Labor Relations Board, 


Vil 

LTS 

F.2d 800. Cos 
C.C.A.6. Where impropriety of trial | Pak 
examiner in proceeding against em- — 
ployer under National Labor Kelations _ 
ct is of such nature as will inevita- 


proyed, but whether prejudice can thus — 
be presumed depends upon the peculiar 
facts and the kind and degree of the | 

impropriety, upon the appraisal there- 
of made at time by the parties them- 
selves, and upon the effect of the im- 
propriety upon the determination of 
the issues sought to be reviewed. Na- 
tional Labor Relations Act, 29 U.S.C.A. 
§ 151 et seq.—National Labor Rela- 
pone pcos vy. Ford Motor Co., 114 F. 


Where ultimate decision in 


roceed- 


propriety as to Be / 


seq.—National 
Board v. Ford Motor Co., 114 F.2d 905. 

Under National Labor Relations Act, 
factual determinations of the National. 


upon Circuit Court of Appeals in pro- 
ceedings for review and enforcement — 
of board’s order, if such determinations 
are supported by substantial evidence. 
National Labor Relations Act, 29 U.S. 
C.A, § 151 et seq.—National Labor Re- ~ 

Motor Co., 114 
F.2d 905 ; 7 


The National Labor Relations Act — 
does not sanction an invasion of the ~ 
right of free speech guaranteed: to all — 
citizens by the First Amendment to the | 
Constitution. _ National Labor Rela- 
tions Act, 29 U.S.C.A. § 151 et seq.; U. 
8.c.A.Const. Amend. 1.—National. La- 
bor Relations Board vy. Ford Motor Co., 


Jations Board v. Ford 


114 F.2d 905. 


Where there is need to restrain un- 
fair labor practices by employer, that — 
restraints imposed by orders of Na- | 
tional Labor Relations Board are in 
some respects broader than the offenses 
is not a valid ground for objection — 
to the orders. National Labor Rela- 
tions Act, 29 U.S.C.A; § 151 et seq.— 


National Labor Relations Board V. 
Ford Motor Co., 114 F.2d 905. — ‘ 
Where National Labor Relations 


Board ordered employees reinstated and 
made whole for loss. of pay, board 
could not require that work-relief mon- 
ey received by discharged employees be 
paid over by employer to appropriate 
governmental agencies which suppled 
such money. National Labor Relations 
Act, 29 U.S.C.A. § 151 et seq.—National 
Labor Relations Board y. Ford Motor 
Co., 114 F.2d 905. 


C.C.A.6. Where there was substan- — 
tial evidence to support finding of Na- | 
tional Labor Relations Board that em- : 
ployer by making statements disparag- 
ing to a union, and by threats of dis- 
erimination had interfered with exer- 
cise of employees’ right to form an or- 
ganization of their own choosing and 
had dominated and interfered with for- 
mation and administration of and con- 
tributed support to a company organi- 
zation, the Board’s conclusion that em- 
ployer had committed unfair labor 
practices was binding upon Circuit 
Court of Appeals. National Labor Re- 
lations Act, 29 U.S.C.A. § 151 et seq. 
—Ohio Power Co. v. National Labor 
Relations Board, 115 F.2d 839. 

The employment of undercover oper- 
atives or missionaries to spy upon un- 
ion affairs is a violation of the Na- 
tional Labor Relations Act. National 


§ 57 


Labor Relations Act § 8(1), 29 U.S.C.A. 
§ 158(1).—Ohio Power Co. v. National 
Labor Relations Board, 115 F.2d 839. 
In determining whether employer 
was guilty of labor espionage because 
of hiring of alleged labor spy, no im- 
putation of concealment could be made 
against employer because of labor spy’s 
failure to remember things which he 
could hardly have forgotten, where he 
was Called by the National Labor Re- 
lations Board and not by the employ- 
er. National Labor Relations Act 
8(1), 29 U.S.C.A. § 158(1)—Ohio Pow- 
er Co. vy. National Labor Relations 
Board, 115 F.2d 839. . 4 

The employment by industrial plant 
of a former detective with knowledge 
of his past business connections and 
experience may arouse suspicion of na- 
ture of that employment, but to sus- 
tain finding that employer hired a la- 
bor spy evidence must amount to more 
than mere suspicion and conjecture. 
National Labor Relations Act § 8(1), 
29 U.S.C.A. § 158(1)._Ohio Power Co. 
vy. National Labor Relations Board, 115 
F.2d 839. 
4 Evidence that employer knew of em- 
ployee’s former employment with de- 
tective agency but which evidence 
failed to show that employer hired 
such employee to do undercover work 
or authorized him to do such work did 
not sustain finding of National Labor 
Relations Board that employer was 
guilty of “labor espionage’ in hiring 
a “labor spy’. National Labor Rela- 
tions Act § 8(1), 29 U.S.C.A. § 158(1). 
- —Ohio Power Co. vy. National Labor 
Relations Board, 115 F.2d 839. 


- -G.€.A.6. In proceeding to enforce Na- 
- tional Labor Relations Board’s order to 
cease and desist from unfair labor 
‘practices, evidence held. sufficient to 
‘support board’s finding that respondent 
employer violated National Labor Rela- 
tions Act by dominating and interfering 
with administration of, and contribut- 
ing financial and other support to, em- 
- ployees’ association and coercing em- 
- ployees to support such association and 
abstain from joining certain union. 
National Labor Relations Act, §§ 7, 
*8(1, 2), 29 U.S.C.A. §§ 157, 158(1, 2).— 
National Labor Relations Board v, West 
Kentucky Coal Co., 116 F.2d 816. 


The section of National Labor Rela- 
tions Act, requiring National Labor 
Relations Board to order employer to 
cease and desist from unfair labor 
practices and take such affirmative ac- 
tion as will effectuate policies of act, 
does not grant board absolute arbi- 


P trary power and is not too vague and 


- indefinite to be valid. National Labor 
Relations Act, § 10(c), 29 U.S.C.A. § 
160(¢c).—National Labor Relations 
- Board v. West Kentucky Coal Co., 116 
F.2d 816. 

An order of National Labor Rela- 
tions Board that employer reimburse 
employees for dues and assessments 
deducted from their wages on bebalf 
of employer dominated employees’ as- 
_ sociation is not invalid as offering em- 

ployees monetary inducement to desert 

such association and affiliate with an- 
other labor organization, as such order 
_to refund is not conditional on any 
action or attitude of employee. Na- 
tional Labor Relations Act, § 10(c), 29 
U.S.C.A. § 160(c).—National Labor Re- 


lations Board vy. West Kentucky Coal 


Co., 116 F.2d 816. 

-A proceeding before National Labor 
Relations Board is not “action at law,” 
and board’s order therein does not re- 
dress wrongs to individual employees. 
' National Labor Relations Act, § 10, 29 
U.S.C.A. § 160.—National Labor Rela- 
tions Board v. West Kentucky Coal 
Co., 116. F.2d 816. 

The procedure outlined by National 
Labor Relations Act is not designed 
to, and orders authorized thereby do 
not, award damages as such for un- 
fair labor practices, and proceeding 
thereunder cannot be made private one 
to enforce private right, but is public 
procedure looking only to publie ends. 
National Labor Relations Act, § 10, 29 
U.S.C.A. § 160.—National Labor Rela- 
tions Board vy. West Kentucky Coal Co., 
116 F.2d 816. 


> OUS Paecad: 


MASTER AND SERVANT — 


It is not province of Circuit Court _ 


of Appeals to consider wisdom of order 
of National Labor Relations Board, 
but it is for such board, not court, 
to determine what affirmative order 
shall issue, and court must enforce 
such order, in absence of abuse of dis- 
eretion, which abuse can be found 
only when order is so illy adapted to 
effectuation policies of National Labor 
Relations Act that it must be con- 
cluded that board had some other end 


in view. National Labor Relations 
Act, § 10(c), 29 U.S.C.A. § 160(c).— 
National Labor Relations Board. v. 


ye Kentucky Coal Co., 116 F.2d 
81 


An order of National Labor Rela- 
tions Board that employer bargain col- 
lectively with certain union, if it is 
selected in election, therein directed 
and cértified by board, as employees 
exclusive bargaining representative, is 
invalid, in absence of finding that em- 
ployer had refused to bargain collec- 
tively. National Labor Relations Act, 
§.10(c), 29 U.S.C.A. § 160(c).—National 
Labor Relations Board v. West Ken- 
tucky Coal Co., 116 F.2d 816. 

The phrase, “such unfair labor prac- 
tice,” in provision of National Labor 
Relations Act that National Labor Re- 
lations Board shall issue order requir- 
ing person engaging in unfair labor 
practice to cease and desist from such 
practice and take such affirmative ac- 
tion as will effectuate policies of act, 
means particular practice in which em- 
ployer is found to have engaged, and 
“such affirmative action’ must be di- 
rected to such particular practice, so 
that employer cannot be ordered to 
cease and desist from refusing to bar- 
gain with employees collectively, in 
absence of finding that employer has 
refused to do so, nor ordered, condi- 
tionally or otherwise, to bargain col- 
lectively at some future time. Na- 
tional Labor Relations Act, § 10(c), 29 
U.S.C.A. § 160(c).—National Labor Re- 
lations Board v. West Kentucky Coal 
Co., 116 F.2d 816. 


When National Labor’ Relations 
Board has dismissed unproved charge 
of unfair labor practice, it can issue 
no affirmative order concerning that 
particular practice. National Labor 
Relations Act, § 10(c), 29 U.S.C.A. 
160(c).—National Labor Relations 
Board v. West Kentucky Coal Co., 116 
F.2d 816... 

An order of National Labor Rela- 
tions Board that employer reimburse 
employees for dues and assessments, 
deducted from their wages and paid 
by employer to employer-dominated 
employees’ association ordered dises- 
tablished, is not authorized by statute 
and will not be enforced. National 
Labor Relations Act, § 10(c), 29 US. 
C.A. § 160(c).—National Labor Rela- 
tions Board v. West Kentucky Coal 
Co., 116 F.2d 816. 

Under doctrine of ‘“expressio uniis,” 
provision of National Labor Relations 
Act that National Labor Relations 
Board shall issue order requiring. per- 
son engaged in unfair labor practice 
to cease and desist from such prac- 
tice and take such affirmative action, 
including , reinstatement of employees, 
with or without back pay, as will ef- 
fectuate policies of act, excludes other 
forms of money judgment against em- 
ployer, such as order to reimburse em- 
ployees for dues and assessments de- 
ducted from their wages on behalf of 
employer-dominated employees’ asso- 
ciation ordered disestablished. Na- 
tional Labor Relations Act, § 10(c), 29 
U.S.C.A. § 160(c).—National Labor Re: 
lations Board v. West Kentucky Coal 
Co., 116 F.2d 816. = 

C.C.A.6. Hostility to outside unions 
prior to enactment of the National La- 
bor Relations Act and preference for a 
company union unless later unequivo- 
cally repudiated may be considered in 
determining whether empleyer has been 
guilty of unfair fabor practices within 
the Act. National Labor Relations Act, 
29 U.S.C.A. § 151 et seq.—Atlas Under- 
wear Co. y. National Labor Relations 
Board, 116 F.2d 1020. 

Under the National Labor Relations 


Act, an employer may gain no ad- 
vantage from the acts of those who rea- 
sonably may be regarded by employees 


as representing the policy of the man- — 
if the consequences of © 


agement, and 
such acts is fear by employees of 
reprisals if an inside union is not sup- 
ported, neither the principles of “agen- 
ey” nor the doctrine of “respondeat 
superior’ are upplicable. National La- 
bor Relations Act, 29 U.S.C.A. § 151 et 
seq.—Atlas Underwear Co. v. National 
Labor Relations Board, 116 F.2d 1020. 

C.C.A.6. The National Labor Rela- 
tions Board had jurisdiction over an 
Ohio corporation which allegedly re- 
fused to bargain collectively with rep- 
resentatives of a majority of its em- 


ployees organized in a bargaining unit | 


designated by Board, notwithstanding 
that corporation’s refusal to bargain 
had not led to labor disputes burden- 
ing commerce, where corporation, which 
operated an electric steel foundry, re- 
ceived a substantial part of its raw ma- 
terials from without the state and sold 
most of its production to local com- 
panies which shipped finished products 
into other states, and corporation and 
companies had common officers and di- 
rectors. National Labor Relations Act 
§§ 2(7), 10(a), 29 U.S.C.A. §§ 152(7), 
160(a).—National Labor Relations 
Board v. Alloy Cast Steel Co., 117 F.2d 
Sales to purchasers are not with- 
drawn from federal control under Na- 
tional Labor Relations Act because 
goods are delivered f. o. b. within state 
of origin. National Labor Relations 
Act, 29 U.S.C.A, § 151 et seq.—National 
Labor Relations Board y. Alloy Cast 
Steel Co.. 117 F.2d 302. 

The objective of National Labor Rela- 
tions Act is preventative and remedial, 
and purpose of act is to forestall labor 
strife that may affect commerce, Na- 
tional Labor Relations Act, 29 U.S.C.A. 
§ 151 et seq.—National Labor Relations 
eS v. Alloy Cast Steel Co., 117 F.2d 


The jurisdiction of National Labor 


Relations Board is not dependent upon 
actual occurrence of strikes in a specific 
industry, nor upon an immediate threat 
of their occurrence therein, since power 
of Congress with respect to interstate 
commerce exists and may be éxercised 
upon likelihood of obstruction or re- 
straint based upon experience, and na- 
tional supervision is not conditioned 
upon proof of obstruction or threat of 
restraint in specific instances. Nation- 
al Labor Relations Act, 29 U.S.C.A. § 
151 et seq.—National Labor Relations 
inde v. Alloy Cast Steel Co., 117 F.2d 
Unfair labor’ practices fall within 
scope of National Labor Relations Act 
and jurisdiction of National Labor Re- 
lations Board not because they have 
led or have tended to lead to labor 
strife in a particular instance, but by 
reason of fact that experience teaches, 
that in generality of cases they do lead 
to such strife. National Labor Rela- 
tions Act,’ 29 U.S.C.A. § 151 et seqi—= 
National Labor Relations Board vy. 
Alloy Cast Steel Co., 117 F.2d 302. 


_C.C.A.6. The National Labor Rela- 
.tions Board, and not Circuit Court of 
Appeals on petition for enforcement of 
an order of the Board, has been intrust- 
ed with power to draw inferences from 
facts. National Labor Relations Act 
§ 10(c, e), 29 U.S.C.A. § 160(c, e).—Na- 
tional Labor Relations Board v. Dow 
Chemical Co., 117 F.2d 455. 

In proceeding for enforcement of a 
cease and desist order of National La- 
bor Relations Board against employer, 
evidence sustained Board’s finding that 
employer dominated and _ interfered 
with formation and administration of 
labor union in violation of National 
Labor Relations Act. 
Relations Act §§ 7, 8(1, 2), 10(c, e), 
29 U.S.C.A. §§ 157, 158(1, 2), 160(c, e). 
—National Labor Relations Board vy. 
Dow Chemical Co., 117 I.2d 455. 

The National Labor Relations Board 
properly finding that employer had 
dominated and interfered with forma- 
tion and administration of employees’ 
union had authority to order disestab- 


National Labor 


, 
: 


wt™ 


jong Act §§ 7, 
UiS.G.A.. §§ 157,. 


ging t 
r practices. National Labor Rela- 
8(L) ay, L0(e,-e),. 29 


National Labor Relations 
Dow Chemical Co., 117 F.2d 455. 
Order of National Labor Relations 


Board directing employer to post no- 
tices regarding compliance with Board’s 


order was modified to conform to pres- 
ent practice. National Labor Relations 
Act 10(¢e), 29: U.S.C.A. §° 160(¢e).— 
National Labor Relations Board vy. Dow 
Chemical Co., 117 F.2d°455. 


C.C.A.6. Under National Labor Rela- 
tions Act, hearings are not of an ex- 
ecutive character purely, but require the 
taking and weighing of evidence, the 
determination of facts based on con- 
sideration of the evidence and the mak- 
ing of an order supported by such find- 
ings, and the proceedings under the 
act resemble judicial hearings and may 
be characterized as ‘quasi judicial”. 
National Labor Relations Act § 1 et 
seq., 29 U.S.C.A. § 151 et seq.—National 
Labor Relations Board vy. Prettyman, 
117 F.2d 786. 

Under statute providing that National 
Labor Relations Board may meet and 
exercise any of its powers in any place 
in United States, the Board does not 
have an uncontrolled discretion to hold 
hearings at whatever point it deems 
proper within the United States and 
its territories. National Labor Rela- 
tions Act § 5, 29 U.S.C.A. § 
tional Labor Relations Board v. Pretty- 
man, 117:F.2d 786. , 

The National Labor Relations Ac 
manifests an intention to create a sys- 
tem for prevention of controversies be- 
tween employers and employees, and 
it is duty of court to effectuate that 
purpose by such construction as_ will 
make the system consistent in all of 


its parts and uniform in all its opera- 


tions, and to this end the procedure 


must harmonize with the character- 


istics of our system of government that 
the law is supreme. National Labor 
Relations Board 1 et ‘seqs, 29" U.S. 
c.A. § 151 et seq.—National Labor Re- 
Lies Board y. Prettyman, 117 F.2d 
786. 

The power of National Labor Rela- 
tions Board to hold hearings anywhere 
within United States was not conferred 
for its sole benefit, but for benefit alge 
of those subject to provisions of the 
act, and it was not intended that _per- 
sons affected by the act should be 
penalized by being required to travel 
and transport witnesses unreasonable 
distances to attend hearings, nor that 
the act should be used as an _ instru- 
ment of intimidation or oppression. Na- 
tional Labor Relations Act § 5, 29 U. 
$.c.A. § 155.—National Labor Relations 
Board v. Prettyman, 117 F.2d 786. 

Where, after National Labor Rela- 
tions Board issued complaint charging 
employers with unfair labor practices, 
employer sued in state court to enjoin 
hearing on the complaint, in good faith 
belief that they were engaged exclu- 
sively in intrastate commerce, and 
state court issued injunction and rep- 
resentatives of board voluntarily par- 
ticipated i 
the board could not thereafter avoid 
jurisdiction of the state court by in- 
stituting new proceeding in District 
of Columbia, about 700 miles away 
from employers’ place of business and 
remote from necessary witnesses, un- 
der statute permitting board to_exer- 
cise its powers any place in the United 
States. National Labor Relations Act 
§§ 5, 8(1, 2, 3, 5), 10(c), 29 U.S.C.A. §§ 
155, 158(1, 2, 3, 5), 160 (c).—National 
Labor Relations Board y. Prettyman, 
117 F.2d 786. 


The National Labor Relations Act 
authorizes Circuit Court of Appeals, on 
petition for enforcement of order of 
National Labor Relations Board, to 
consider any objection made before 
board or one of its agents, or to pass 
upon objections not so raised if cir- 
cumstances justify. National Labor Re- 
lations Act § 10(e), 29 U.S.C.A. § 160 
(e).—National Labor Relations Board v. 
Prettyman, 117 F.2d 786. 


158(1, 2), 160(c, e).—: 
Board v. 


155.—Na-. 


in state court proceedings, | 
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act within the bounds of the statute, 
without intruding on the administra- 
tive province, but it may adjust its 
relief to the exigencies of the case in 
accordance with the equitable principles 
governing judicial action. National 
Labor Relations Act, § 10(e), 29 U.S. 
C.A, § 160(e).—National Labor. Rela- 
Ons Board y. Prettyman, 117 F.2d 


The court is not compelled to en- 
force an order of the National Labor 
Relations Board impregnated with a 
hearing not comporting with the stand- 
ards of fairness inherent in procedural 
“due process of law”. National Labor 
Relations Act § 10(c, e), 29 U.S.C.A. § 
160(e, e).—National Labor Relations 
Board vy. Prettyman, 117 F.2d 786. 


_On petition by National Labor Rela- 
tions Board to enforce its order against 
employer, the court has no authority to 
remand cause with directions to dismiss 
because an amicable settlement of the 
differences between employer and em- 
ployee had been made, where board has 
denied such motion. National Labor 
Relations Act §§ 8(1, 2, 3, 5), 10(a, oe 
29 U.S.C.A. §§ 158(1, 2, 3, 5), 160(a, ©). 
—National Labor Relations Board y. 
Prettyman, 117 F.2d 786. 


Purpose of National Labor Relations 
Act is to promote peaceful settlement 
of disputes between employers and em- 
ployees by providing legal remedy for 
invasion of employees’ rights of self- 
organization and collective bargaining. 
National Labor Relations Act § 1 et 
seq., 29 U.S.C.A. § 151 et seq.—National 
Labor Relations Board v. Prettyman, 

L117 By2d1786. : 

_ At any stage of proceedings, after a 
eomplaint has been filed against em- 
ployer by National Labor’ Relations 
Board, when object of complaint has 
been accomplished, the proceedings 
should be brought to an end, but board 
itself, representing the United States, 
is a “party in interest” and any agree- 
ment between parties settling their dif- 
ferences must have the approval of the 
board. National Labor Relations Act 


/. § 1 et seq., 29 U.S.C.A, § 151 et seq.— 


National Labor. Relations 
Prettyman, 117 F.2d 786. 
. The refusal of the National Labor Re- 
lations Board to dismiss charges 
against employer for unfair labor prac- 
tices because an amicable settlement of 
differences had been made between em- 
ployer and employees was not an abuse 
of board’s discretion, in absence of any 
evidence as to terms of the settlement, 
National Labor Relations Act, §§ 8(1, 
2,8, 5) 10 (a, 1c), 29" UeSiICAs §§ 15384; 
, 8, 5), 160(a, c¢).—National Labor 
ea Board y. Prettyman, 117 F., 


Board vy. 


C.C.A.6. A Circuit Court of Appeals 
must enforce an order of the National 
Labor Relations Board if there is sub- 
stantial evidence to support the find- 
ings of fact on which the order was 
based, though the court’s inferences 
from the evidence and its independent 
judgment would lead to an opposite 
conclusion, National Labor-~ Relations 
Act, § 1 et sea‘, 29 U.S.C.A.'§ 151 et 
seq.—Triplex Screw Co. v. National La- 
bor Relations Board, 117 F.2d 858. 

The decision of the National Labor 
Relations Board on conflicting testi- 
mony is conclusive of the facts and 
binding on the court of review. Na- 
tional Labor Relations Act, § 1 et seq., 
29 U.S.C.A. § 151 et seq.—Triplex 
Screw Co. v. National Labor Relations 
Board, 117 F.2d 858. 

Finding of the National Labor Re- 
lations Board that employer engaged in 
unfair labor practices in contravention 
of the National Labor Relations Act 
through unlawful acts of interference, 
restraint, coercion, and domination 
were. supported by substantial  evi- 
dence. National Labor Relations Act, 
81) et sea., | 8§ 2:665, 7), 75,729. U.S.C. Ar. 
$951). vets seg. 288i 15206, )°%),. 9157. 
Triplex Screw Co. v. “National Labor 
Relations Board, 117 F.2d 858. 

C.C.A.6. The National Labor Rela- 
tions Board is not authorized to shape 
or controt course of negotiations be- 


I wing an order of the 
~ National Labor Relations Board must 
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tween employer and employees so long — 
as employer bargains with employees — 
collectively in accordance with statute. — 
National Labor Relations Act § 8(5), | 
29 U.S.C.A. § 158(5).—National Labor 
Relations Board y, P, Lorillard Co., 117 _ 
F.2d 921. eo 
_The purpose of National Labor Rela- | 
tions Act, requiring collective bargain- _ 
ing between employees and employers, 
is to guarantee employees absolute free-. 
dom of choice as to their representa- — 
tives, and such freedom should not be — 
controlled or influenced by employer or 
by any expression or form of order by 
National Labor Relations Board. Na 
tional Labor Relations Act § 8(5), 29° 
U.S.C.A.°§ 158(5).—National Labor Re- 
lations Board y. P. Lorillard Co., 117 
F.2d. 921, pee) 


The National Labor Relations Act, | 
requiring collective bargaining between 
employees and employers, does not com- 
pel agreements between them, nor pre- 
vent employer from refusing to make | ~ 
collective contracts and hiring individ- 
uals on whatever terms employer may — 
determine by unilateral action, so that 
employer is free to state terms on which 
he may yield to employees’ demands _ 
and those on which he will not yield 
National Labor Relations Act § 8(5) 
29 U.S.C.A. § 158(5).—National Labo 
Relations Board y. P. Lorillard Co., 11’ 
F.2d 921. . 2 


“Collective bargaining’, within N 
tional Labor Relations Act, require 
negotiations by employer with em 
ployees’ representatives, chosen Db 
themselves freely and without coerci 
and has no reference to terms of agr 
ment offered by employer so long as_ 
parties. negotiate in good faith with 
view to reaching agreement. Nationa. 
Labor Relations Act § 8(5), 29 U.S.C. 
§ 158(5).—National Labor’ Relatic ge 
Board v. P. Lorillard Co., 117 F.2d 921 
It is not illegal for either employer 
employees’ representatives, engaged in 
collective bargaining under, National — 
Labor Relations Act, to offer unilateral — 
contemplated agreement, 
though such action results in shapin 
terms finally agreed on. National L 
bor Relations Act § 8(5), 29 U.S.C.A. 
158(5).—National Labor Relatio 
Board vy. P. Lorillard Co., 117 F.2d 921 
The sincerity of employer’s effort 
negotiating with labor organizati 
representing employees in collecti 
bargaining under National Labor R 
tions Act, must be tested by length of — 
time involved in negotiations and per- 
sistence with which employer offers op 
portunity for agreement. ~ National La- 


Ryle 


ployer to bargain collectively with la 
bor union representing employees, u 
contradicted evidence that employer 
never refused to receive communications _ 
from union, frequently stated that em : 
ployer would negotiate with it, sent MS) 
numerous communications explaining 
employer’s position on questions in con 
troversy, and submitted written con 
tract to union, showed sincere attempt. 

by employer to negotiate and enter into 
agreement, with union, so that board © 
erred in deciding that employer refused 
to bargain collectively when it stated — 
in advance certain terms to which it 
would not accede. National Labor Re- — 
lations Act § 8(5), 29 U.S.C.A. § 158(5). | 
—National Labor Relations Board y, 
P. Lorillard Co., 117 F.2d 921. 

The National Labor Relations Board 
had authority to order corporation, on 
request of its employees at its manu- 
facturing plant, to bargain collectively 
with them through union in city where- 
in plant was located, instead of distant 
eity wherein corporation’s main execu- 
tives’ offices were, for purpose of ef- 
fectuating policies of National Labor 
Relations Act. National Labor Rela- 
tions Act §§ 8(5), 10(c), 29 U.S.C.A. §§ 
158(5), 160(c).—National Labor Rela- 
tions Board y. P. Lorillard Co., 117 F. 
2d 921. 

While collective bargaining negotia- 
tions by mail between employer and 
employees’ representative under Nation- 


oe S57 
al Labor Relations Act are sufficient, if 
both parties accept such procedure, em- 
ployer must make his representatives 
available for conferences at plant where 
controversy is in progress at reasonable 
times and places, if employees do not 
agree to negotiations by mail. Nation- 
7 al Labor Relations Act § 8(5), 29 U.S. 


C.A. 158(5).—National Labor Rela- 
poe ‘board vy. P. Lorillard Co., 117 F. 
2d 92 


An employer, refusing to furnish rep- 
resentatives for personal conferences 
with officials of labor union represent- 
ing employees in city wherein was lo- 

eated employer’s manufacturing plant, 
at which controversy between employer 
and employees was in progress, Te- 
fused to agree to ‘collective bargain- 
ing” in violation of National Labor Re- 
lations Act, so as to require aflirmance 
of National Labor Relations Board’s 
order that employer bargain collective- 
ly with union in such city. National 
Labor Relations Act § 8(5), 29 U.S.C.A. 
§ 158(5).—National Labor Relations 
Board vy. P. Lorillard Co., 117 F.2d 
921. 
In proceed ng before National Labor 
Relations Board for order requiring em- 
ain collectively with labor 
where 


ployer to barg 
union representing, employees, 
‘unaffiliated union, claiming member- 
ship of majority of employees, filed 
intervening petition several weeks aft- 
er strike was called by first union, 
‘ employer filed petition for rehearing 
bout a-.year before board’s decision, 
nd such petitions, which were denied, 
alleged that intervening petitioner’s 
“members did not desire to strike and 
that strike was accompanied by_ vio- 
ence, which facts were not denied, en- 
orcement of board’s order requiring 
employer to recognize first union as 
employees’ exclusive bargaining repre- 
sentative must be conditioned on 
_ board’s determination through election 
that such union represents majority of 
‘employees. National Labor Relations 
Act § 8(5), 29 U.S.C.A. § 158(5).—Na- 
tional Labor Relations Board v. P. 
orillard Co., 117 F.2d 921. 
When election under National Labor 
Relations Act shows that particular 
organization is choice of majority of 
employees of proper bargaining unit to 
a represent them in collective bargaining 
- with employer, presumption arises that 
such organization continues to represent 
such unit, but such presumption may 
‘be rebutted by lapse of time or change 
in conditions demonstrating shift in 
sentiment of employees because of oth- 
er factors than employer’s refusal to 
argain collectively, National Labor 
“Relations Act § 8(5), 29 U.S.C.A. § 
 -158(5).—National Labor Relations 
Board v. P. Lorillard Co. 117 F.2d 
M927 


Employees have right to organize in 
- group not affiliated with labor union, if 
they so desire.—National Labor  Rela- 
tions Board y. P. Lorillard Co., 117 F. 


2d 921 


“Aa C.C.A.6. The statement made by em- 
ployer’s representative to employees that 
ahetore representative could deal with 
any organization of employees it would 
have to be responsible and_ therefore 
would have to incorporate did not con- 
stitute ‘interference’ on the part of the 
- employer’s representative, so as to be 
violative of the National Labor Rela- 
tions Act. National Labor Relations 
"Ket, § 8(1, 2), 29 U.S.C.A. § 158(1, 2).— 
F National Labor Relations Board v. 
Sparks-Withington Co., 119 F.2d 78. 
The findings of the National Labor 
Relations Board as to facts if sup- 
ported by evidence are conclusive, but 
the findings must be based upon sub- 
stantial evidence of such relevancy as 
a reasonable mind might accept as 
adequate to support a conclusion, and 
the Circuit Court of Appeals is not 
bound to accept findings based on eyvi- 
dence which merely creates a _ sus- 
picion or gives rise to an inference 
that cannot reasonably be accepted.— 
National Labor Relations Board vy. 
Sparks-Withington Co., 119 F.2d 78, 
Action of employer in posting an- 
nouncement stating that group of em- 
ployees sought to discuss employees’ 
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problems with management, that as 
result of the discussions there was put 
into effect hours and wage changes, 
that since that time the employees 
had advised management. that em- 
ployees had formed organization and 
asked for meetings and that as result. 
of discussions with organization cer- 
tain concessions had been made by 
employer, did not constitute support 
to the organization by the employer 
jn violation of the National Labor 
Relations Act. National Labor Rela- 
tions Act, § 8(2), 29 U.S.C.A. § 158 
(2). —National Labor Relations Board 
us Sparks-Withington Co. 119 F.2d 
vi 


Evidence that eight or ten super- 
visory employees joined organization 
of employees and_ solicited members, 
spoke favorably of it, and kept mem- 
bership cards on their desks, ete., did 
not establish that the employer “in- 
terfered’’ with the organization in vio- 
lation of the National Labor. Relations 
Act, where there was no evidence that 
management knew of or countenanced 
the solicitations by the supervisory 
employees and record left impression 
of singular freedom of employees in 
regard to membership in the organiza- 


tion. National Labor Relations Act, 
§§ 57,8 (2, 2), 020" U:StC A MiSs ibi7s Vos 
(1 2).—National Labor Relations 


Board vy. Sparks-Withington Co., 119 
F.2d 78. 


C.C.A.6. Where majority of em- 
ployees had signed written authoriza- 
tions authorizing labor organization of 
which signers were members to repre- 
sent signers for one year, and there- 
after subject to 30 days’ written no- 
tice of withdrawal, and the labor or- 
ganization had entered into contract 
with employer, the members of the 
labor organization were not entitled, 
during existence of the organization’s 
contract with employer, to abandon 
membership in the organization at will. 
National Labor Relation8 Act § 8(1 
3), 29 U.S.C.A, § 158(1, 3).—Nationa} 
Labor Relations Board vy. Electric Vac- 
uum Cleaner Co., 120 F.2d 611. 

Where employer entered into a valid 
contract with labor organization repre- 
senting majority of employees, grant- 
ing recognition to the organization as 
exclusive collective bargaining agent 
and requiring members of the organ- 
ization to perform the contract for one 
year, it was an implied term of the con- 
tract that every member of the organ- 
ization would co-operate in the en- 
forcement of the agreement between the 
employer and the organization and 
would not take action looking toward 
the violation of the contract. National 
Labor Relations Act §§ 7, 8(1, 3), 29 
U.S.C.A. §§ 157, 158(1, 3).—National 
Labor Relations Board vy. WDlectric 
Vacuum Cleaner Co., 120 F.2d 611. 

Contract between employer and la- 
bor organization, which represented 
majority of employees and which was 
not established, maintained, or assisted 
by any unfair labor practice, requiring 
as a condition of employment mem- 
bership in the organization with refer- 
ence to all men subsequently employed 
was valid. National Labor Relations 


120 F.2d 611. 

Where employer and labor organiza- 
tion representing majority of employ- 
ees have entered into a valid contract, 
the National Labor Relations Act does 
not prohibit mutual assistance and co- 
operation between the parties to such 
contract unless such assistance 
amounts to an unfair labor practice. 
National Labor Relations Act §§ 7, 8 
(1, 3), 29 U.S.C.A. §§ 157, 158(1, 3).— 
National Labor Relations Board vy. 
aie Vacuum Cleaner’ Co., 120 F. 


The purpose of the National Labor 
Relations Act is the establishment of 
industrial peace. National Labor Re- 
lations Act §§ 7, 8(1, 3), 29 U.S.C.A. §§ 
157, 158(1, 3).—National Labor Rela- 
tions Board v. Electric Vacuum Clean- 
er Co., 120 F.2d 611. 

Where employer and labor organiza- 
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‘tion representing majority of em-— 


ployees enter into a contract, in order 


to carry out purpose of National La- © 


bor Relations Act, both contracting 
parties are compelled to perform their 
obligations under the contract. Na- 
tional Labor Relations Act §§ 7, 8(1, 
3), 29 U.S.C.A. §§ 157, 158(1, 3).—Na- 
tional Labor Relations Board v. Elec- 
trie Vacuum Cleaner Co., 120 F.2d 611. 
_Where employer and labor organiza- 
tion representing a majority of em- 
ployess enter into a contract for a fixed 
period, the employees who are mem- 
bers of the organization are legally 
bound in absence of wrongdoing by 
the employer, not to abrogate the con- 
tract except in .accordance with its 


terms. National abor Relations Act 
§§. 7, 8(1,. 3), 29, U.S.C.A.. §§ 157, 158 
(a4 3).—National Labor Relations 


. Electric Vacuum Cleaner Co. 
120 F.2d 611, ‘ 

Provision of contract between em- 
ployer and labor organization repre- 
senting majority of employees exempt- 
ing from requirement of union mem- 
bership older employees whose unwill- 
ingness to join the labor organization 
was preventing the settlement of a 
strike was reasonable and did not af- 
fect the validity of the contract. Na- 
tional Labor Relations Act §§ 7, 8(1, 
3), 29 U.S.C.A. §§ 157, 158(1, 3).—Na- 
tional Labor Relations Board vy. Elec- 
tric Vacuum Cleaner Co., 120 F.2d 611. 
_Where majority. of employees had 
signed written authorization giving la- 
bor organization authority to repre- 
sent employees for one year and there- 
after until authorization was with- 
drawn on 30 days’ written notice, and 
the labor organization and employer 
had_ entered into one-year contract, 
employees who were members of labor 
organization violated the contract when 
they tried to bring in a rival union 
and became rightfully subject to dis- 
charge by employer. National Labor 
Relations Act §§ 7, 8(1, 3), 29 U.S.G.A. 
§§ 157, 158(1, 3).—National Labor Re- 
Jations \Board  y. Blectrie. Vacuum 
Cleaner Co., 120 F.2d 611. 

The National Labor Relations Act 
does not prohibit an effective discharge 
of an employee for repudiation of con- 
tract made by a labor organization of 
which he was a member, and which 
represented a majority of employees. 
National Labor Relations Act §§ 7, 8(1, 
3), 29 U.S.C.A. §§ 157, 158(1, 3),—Na- 
tional Labor Relations Board y. Elec- 
tric Vacuum Cleaner Co., 120 F.2d 611. 


Where employees h ; : 
izations Dloyees had signed author 


{ giving labor organization, 
which represented a majority of em- 
ployees, authority to represent: employ- 


ees for one year and thereafter until 
authorization was. revoked by 30 days’ 
written notice, the term was reasona- 
ble and the authorizations were legal. 
National Labor Relations Act §§ 7, 8 
(1) 3) y.29 U.S. CAS §§ 9157) 158 (1; 3) — 
National Labor Relations Board vy. 
ed Vacuum Cleaner Co., 120 F.2d 


A requirement, agreed upon through 
negotiations by labor organization rep- 
resenting a majority of employees, 
that all men present clearance papers 
of the labor organization after em- 
ployer’s plant was reopened following 
strike was reasonable and not unlaw- 
ful. National Labor Relations Act §§ 
7, 8(1, 3), 29 U.S.C.A. §§ 157, 158(1, 
bd ret hv Labor one Board 
i ectric acuum Clean . 

Waae at. eaner Co., 120 

Where employer entered into closed 
shop agreement with labor organiza- 
tion representing majority of em- 
ployees as exclusive bargaining agen- 
cy, knowledge of the terms of the 
agreement received by the employees’ 
representatives who negotiated the 
contract while acting within the scope 
of their authority was “notice” to ey- 
ery employee, as against contention 
that in case where no notice of exist- 
ence of agreement had been given, Na- 
tional Labor Relations Aet did not 
permit imposition of penalty of dis- 
charge. of employee repudiating the 
contract by attempting to bring in a 
rival union. National Labor Relations 
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58(1, 3). 159(a)-—Nation 
tions vy. Electric Vacuum 
F.2d 611. ; 


as a condition to the validity of a re- 
strictive contract made _ thereunder, 
that notice of existence of the contract 
must be given at the time of employ- 
ment nor that the employer must give 
notice. National Labor Relations Act 
$$. 7,>8(1, 3), °29" U-S/CAw §§ 167,/'158 
(1,  3).—National Labor _ Relations 
Board v. Electric Vacuum Cleaner Co., 
120. F.2d 611. 

Where during existence of 1936 con- 
tract entered into between employer 
and labor organization representing 
majority of employees, members of the 
labor organization violated contract by 
attempting to bring in a rival union, 
the employer at the request of the la- 


_bor organization closed the employer’s 


plant, discharged the agitators and 
during the time the plant was closed 
negotiated a new contract which pro- 
vided for closed shop and membership 
of all employees in the labor organiza- 
tion, the new contract was valid, since 
employer’s acts were not “unfair labor 
practices”, and therefore determination 
of the National Labor Relations Board 
that members of the labor organization 
who were not recalled because of their 
interference with the contract were 
discriminated against was improper. 
National Labor Relations Act §§ 7, 8 
(1, 3), 9(a), 29 U.S.C.A. §§ 157, 158(1, 
3), 159(a)—National Labor Relations 
Board vy. Blectric Vacuum Cleaner Co., 
120 F.2d 611. 


C.C.A.7. A corporate employer whose 
president stated at conference with 
union representatives that one of men 
on strike had called president a dirty 
name, and that one of men had ‘tried 
to throw brick through window, and 
that president did not like general dis- 
position of another employee, and that 

resident would not put “these men 
Gace to work, was not guilty of “un- 
fair labor practice’ of arbitrarily re- 
fusing to negotiate further respecting 
return to work of all men on strike. 
National Labor Relations Act, §§ 7, 8 
(1, 5), 29 U.S.C.A: -§§ 157, 158(1, 5).— 
National Labor Relations Board v. 
Lightner Pub, Corporation of Illinois, 
113 F.2d 621, 


Evidence held to show that strike 
called by union representatives who 
were authorized to call strike on fail- 
ure to come to some understanding in 
behalf of employees was result of 
‘Jabor dispute’ and not of “unfair la- 
bor practice” consisting of employer’s 
refusal to bargain collectively or to 
bargain in good faith, National Labor 
Relations Act, §§ 7, 8(1, 5), 29 U.S.C.A. 
§§ 157, 158(1, 5).—National Labor Re- 
lations Board vy. Lightner Pub. Cor- 
poration of Illinois, 113 F.2d 621. ‘ 

A corporate employer whose presi- 
dent wrote letters to certain men on 
strike indicating that president would 
not negotiate with representatives of 
employees but with certain individuals, 
and that terms of adjustment of con- 
troversy were inconsistent with em- 
ployees’ membership obligations to 
union, was guilty of ‘‘unfair labor prac- 
tice” of refusing to bargain collective- 
ly after sending of letters and with 
interfering with exercise of employees’ 
rights of organization and_ collective 
bargaining under National Labor Re- 
lations Act. National Labor Relations 
Act §§ 7, 8(1, 5), 29 U.S.C.A. §§ 157, 
158(1, 5).—National Labor Relations 


’ Board v. Lightner Pub, Corporation of 


Illinois, 113 F.2d 621. 

Strikers remain employees for pur- 
poses of National Labor Relations Act, 
and are protected against consequences 
of unfair labor practices occurring aft- 
er commencement of strike, even though 
employer has not been guilty of any 
unfair labor practice prior to strike, 
revided strike is a consequence of or 
n connection with a current labor dis- 
pute as defined in the act. National 
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-sume employment. 


i ghtner Pub. Cor- 
poration of Illinois, 113 F.2d 621, 
An employer not engaging in any un- 
fair labor practice which was cause of 
strike, had right to employ men to take 


place of striking employees until em- 


ployer’s commission of unfair labor 
practice subsequent to strike, and was 
not bound to discharge men employed 
to take place of striking employees 
prior to unfair labor practice, upon 
election of striking employees to re- 
National Labor Re- 


lations Act, §§ 2(3), 7, 8(1, 5), 10(e), 
29 U.S.C.A, §§ 15278), 157, 158(1, 5), 
160(¢).—National Labor Relations 


Board vy. Lightner Pub. Corporation of 
Illinois, 113 F.2d 621. 

An order of National Labor Relations 
Board reinstating striking employees 
on ground of unfair labor practice of 
employer could not require dismissal 
of men employed to take place of strik- 
ing employees prior to employer’s com- 
mission of any unfair labor practice, 
but could require dismissal of men em- 
ployed to take place of striking em- 
ployees after employer’s commission of 
any unfair labor practice. National 
Labor Relations Act § 2(3), 7, 8(1, 5), 
10(c), 29 U.S.C.A. §§ 152(3), 157, 158(1, 
5), 160(c).—National Labor Relations 
Board y. Lightner Pub. Corporation of 
Illinois, 113 F.2d 621. 

The National Labor Relations Board 
cannot interfere with employer’s un- 
trammeled expression of views on any 
subject, and an expression of employ- 
er’s opinion, as such, on any subject 
does not constitute “unfair labor prac- 
tice’? which can be prevented by Na- 
tional Labor Relations Board under 
National Labor Relations Act. Nation- 
al Labor Relations Act, § 10, 29 U.S.C. 
A. § 160.—National Labor Relations 
Board v. Lightner Pub. Corporation of 
Illinois, 113 F.2d 621. 


Generally, statements of employers or 
of employees have no rational proba- 
tive force as “evidence” in proceeding 
before National Labor Relations Board, 
except where such statements relate di- 
rectly to a factual issue before the 
board. National Labor Relations Act, 
§ 10, 29 U.S.C.A. §.160.—National La- 
bor Relations Board vy. Lightner Pub. 
Corporation of Illinois, 113 F.2d 621. 

Articles written by publishing com- 
pany’s president in company’s publica- 
tions, expressing president’s views re- 
specting National Labor’ Relations 
Board, governmental policies in gen- 
eral, economic questions, and evils of 
racketeering in labor organizations, and 
containing a few references to contro- 
versy between company and its em- 
ployees, and appearing considerable 
length of time after company’s commis- 
sion of unfair labor practices, and di- 
rected to readers of publications and 
not to employees, did not show com- 
pany’s lack of good faith in negotiating 
with striking employees’ bargaining 
agents. National Labor Relations Act, 
§ 8(1, 5), 29 U.S.C.A. § 158(1, 5).—Na- 
tional Labor Relations Board v. Light- 
ner Pub. Corporation of Illinois, 113 
F.2d 621. 

Rules relating to evidence are relaxed 
in the case of administrative hearings 
conducted by Natienal Labor Relations 
Board. National Labor Relations Act, 
§ 10, 29 U.S.C.A. § 160.—National Labor 
Relations Board vy. Lightner Pub. Cor- 
poration of Illinois, 113 F.2d 621. 

An exhibit introduced and accepted 
by National Labor Relations Board for 
a single purpose only cannot be 
used by board for an independent and 
unrelated purpose. National Labor Re- 
lations Act, § 10, 29 U.S.C.A, § 160.— 
National Labor Relations Board vy. 
Lightner Pub, Corporation of Illinois, 
113 F.2d 621. 

In proceeding before National Labor 
Relations Board, publishing company’s 
publications introduced only as _ evi- 
dence that company was engaged in 
interstate commerce could not be used 
for independent and unrelated purpose 
of showing company’s bad faith while 
meeting with representatives of strik- 
ing employees. National Labor Rela- 
tions Act, § 8(1, 5), 10, 29 U.S.C.A. §§ 


Labor Rel ot, § 2(3), 8, 29 US. 


Lal ‘158(1, 5), 160.—National Labor Rela-_ 
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tions Board y. Lightner Pub. Corpora- 
tion of Illinois, 113 F.2d 621. ~ | 
©.C.A.7._ On review of National La- 
bor Relations Board’s order, Circuit 
Court of Appeals cannot weigh conflict- __ 
ing testimony and make findings con- 
trary to those of Board. National La- 
bor Relations Act, 29 U.S.C.A. § 151 et 
seq.—New York Handkerchief Mfg, Co. | 
v. National Labor Relations Board 114 
F.2d 144. i 
Evidence held_ sufficient to support 
National Labor Relations Board’s co 
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bargain collectively with labor unio 
and in discharging certain employes 
and decreasing amount of work of 
ers because of their union activitie 
National Labor Relations Act § 8(1, 3, 
5), 29 U.S.C.A. § 158(1, 8, 5)—New 
York Handkerchief Mfg. Co. v. Natio 
cg Relations Board, 114 ¥.2d 

y 4 


The. National Labor Relations Act 
does not require existence of labor dij J } 


tions Act § 9(c), 29 U.S.C.A. § 159(¢).— 
New York Handkerchief Mfg. Co. v , 
“pes Labor Relations Board, 114 


° 4 Pir, 
The National Labor Relations Board | 
had authority to make investigation of 
question affecting commerce and certif} 
employees’ collective bargaining r 
resentative on petition filed by labor 
union as against contention that there 
was no labor dispute, where there was 
controversy concerning representation, Me, 
which is made “‘labor dispute” by stat- 
ute. National Labor Relations Act §§ 
2(9), 9(c), 29 U.S.C.A. §§ 152(9), 159(e). 
—New York Handkerchief Mfg. Co. i) 
National Labor Relations Board, bpp = 
F.2d 144. 1 eee ese 
The National Labor Relations \ Act 
does not contemplate showing that 
labor union, petitioning for investiga- 
tion of question affecting commerce an 
certification of employees’ collective 
bargaining representative, represented 
majority of employees involved, as that 
is one of questions to be determined 
such proceeding. National Labor Rel: 
tions Act § 9(c), 29 U.S.C.A. § 
New York Handkerchief Mfg. Co. 
tional Labor Relations Board, 11 
fide ren a 
The National Labor Relations ‘Boar 
had authority to certify labor union as 
employees’ collective bargaining repre- 
Sentative on basis of result of ¢ 
ployees’ election, though participated in 
by less than majority of employee 
National Labor Relations Act § 9(c), 29 
U.S.C.A. § 159(c).—New York Handke 
chief Mfg. Co. v. National Labor R 
lations Board, 114 F.2d 144. ; ° 
An employer’s unlawful interference 
with employees’ right to participate 
election of employees’ collective ba 
gaining representative, resulting in 
participation therein of less than ma- 
jority of employees, justified National 
Labor Relations Board’s conelusion that 
labor union, chosen by majority of 
voters, was proper representative. Na- | 
tional Labor Relations Act § 9(c), 29 
U.S.C.A. § 159(c).—New York Handker- : 
chief Mfg. Co. v. National Labor Re- — 
lations Board, 114 F.2d 144. \ ean 


C.C.A.7. The language of the Nation- — 
al Labor Relations Act stating that the 
findings of the National Labor Relations 
Board ‘as to the facts, if supported by _ 
evidence, shall be conclusive” means if — 
supported by substantial evidence and 
precludes the Circuit Court of Appeals 
from weighing the evidence and permits _ 
analysis only for the purpose of ascer- 


taining if a finding has substantial — 
support. National Labor Relations Act, 
§ 10(e), 29 US.C.A. § 160(e).—M. H. 


Ritzwoller Co. v. National Labor Rela- 
tions Board, 114 F.2d 432. 

The National Labor Relations Board 
in its review of the record of a trial 
examiner should not be held to the pre- 
cise dates alleged in the complaint or 
found by the examiner as the dates 
when unfair labor practices allegedly 
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occurred, but proof of an act or of- 
fense in violation of the National Labor 
Relations Act within the limitation pe- 
riod alleged is sufficient. National La- 
bor Relations Act, § 1 et seq., 29 U.S. 
C.A. § 151 et seq.—M. H. Ritzwoller Co. 
v. National Labor Relations Board, 114 
F.2d' 432. , 

A complaint charging violation of the 
National Labor Relations Act may be 
amended after the conclusion of the 
hearing to comport with the proof. Na- 
tional Labor Relations Act, § 1 et seq, 
29 U.S.C.A. § 151 et seq.—M. H. Ritz- 
woller Co. v. National Labor Relations 
Board, 114 F.2d 432. 

Yhe credibility of the witnesses and 
the weight to be attached to_ their 
testimony were matters. for the Nation- 
al Labor Relations Board. National 
. et seq., 29 
a U.S.C.A. § 151 et seqg.—M. H. Ritzwol- 
Ft ler Co. vy. National Labor Relations 

Board, 114 F.2d 432. 

Though the National Labor Relations 
Act places on employees the burden of 
instituting bargaining negotiations and 
places no burden in that respect on the 
employer, it is not incumbent on the 

- employees to continually renew the 

peop osel to bargain. National Labor 

: elations Act, § 8(5), 29 U.S.C.A. § 158 

(5).—M. H. Ritzwoller Co. v. National 


Labor Relations Board, 114 F.2d 432. 


_ Eyidence supported findings of the 
National Labor Relations Board that 
employer interfered with, restrained 
and coerced its employees in their right 
of self-organization and refused to bar- 
gain collectively with employees’ ex- 
-clusive representative in violation of the 
_ National Labor Relations Act and that 


bor Relations Act, 
‘ § 158(1, 3, 5).—M. H. 
Co. y. National Labor Relations Board, 
— 114 F.2d 432. 

Where official of union which was em- 
-ployees’ exclusive bargaining agent 
had assisted in organization of union 
and had been present at every confer- 


_ ployer, official’s authority to speak and 
act for employees on strike in the mat- 
ter of their application for reinstate- 
ment could not be disputed by employ- 
er. National Labor Relations Act, § 8 
~ (3), 29 U.S.C.A. § 158(3).—M. H. Ritz- 
~woller Co. vy. National Labor Relations 
Board, 114 F.2d 432. 
hat employees were on a strike did 
not relieve employer of obligation of 
bargaining with them, since under the 
National Labor Relations Act striking 
employees remained employees. Na- 
tional Labor Relations Act, § 2(3), 29 
U.S.C.A. § 152(3).—M. H. Ritzwoller 
Co. v. National Labor Relations Board, 
114 F.2d 432. 
i The National Labor Relations Act 
does not require an employer to em- 
body an agreement reached with the 
employees’ exclusive bargaining repre- 
sentative in a signed agreement. Na- 
‘tional Labor Relations Act, § 8(5), 29 
U.S.C.A. § 158(5).—M. H. Ritzwoller Co. 
-v. National Labor Relations Board, 114 
F.2d 432. 
he National Labor Relations Board 
in the affirmative portions of an order 
against an employer found to have vio- 
lated the National Labor Relations Act 
has no authority to require the em- 
ployer to pay over money to the ap- 
propriate fiscal agency of the federal, 
state, county, municipal, or other gov- 
ernment or governments which supplied 
funds for work relief projects. Na- 
tional Labor Relations Act, § 1 et 
seq., 29. U.S.C.A. § 151 et seq.—M. H. 
Ritzwoller Co. v. National Labor Rela- 
tions Board, 114 F.2d 432. 


©.C.A.7. The Circuit Court of Ap- 
peals had limited jurisdiction in re- 
viewing evidence heard by National 
Labor Relations Board. National La- 
bor Relations Act, 29 U.S.C.A. § 151 et 
seq.—Foote Bros. Gear & Machine Cor- 
poration y. National Labor Relations 
Board, 114 F.2d 611. 

In proceeding to set aside order of 
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National Labor Relations Board cov- 
ering alleged anti-union labor activi- 
ties of employer, evidence was insufli- 
cient to show that independent union 
of employees was fostered and dom- 
inated by employer. National Labor 
Relations Act 8(1-8), 29 US.C.A, § 
158(1-3).—Foote Bros. Gear & Machine 
Corporation vy. National Labor Rela- 
tions Board, 114 F.2d 611. ; 
Employees’ quick formation of inde- 
pendent union after dissolution of 
company representation plan and 
prompt recognition of independent uni- 
on by employer was not “unfair labor 
practice’, where independent union 
represented majority of employees. 
National Labor Relations Act § 8(1-3), 
29 U.8.C.A. § 158 (1-3).—Foote Bros. 
Gear & Machine Corporation v. Na- 
Hoa Labor Relations Board, 114 F.2d 


That employee, who had been chair- 
man of representation plan committee, 
actively participated in affairs of inde- 
pendent union formed after dissolution 
of representation plan, was insufficient 
to show that independent union was 
merely a continuation of representation 
plan and was sponsored and dominated 
by employer. National Labor Rela- 
tions Act § 8(1-3), 29 U.S.C.A. § 158 
(1-3).—Foote Bros. Gear & Machine 
Corporation v. National Labor Rela- 
tions Board, 114 F.2d 611. 

The National Labor Relations Act 
does not compel employees to affiliate 
with any particular union, national or 
otherwise, and does not prevent em- 
ployees from forming truly independ- 
ent unions of their own choosing. Na- 
tional Labor Relations Act § 8(1-3), 29 
U.S.C.A. § 158(1-3).—Foote Bros. Gear 
& Machine Corporation v. National La- 
bor Relations Board, 114 F.2d 611. 

In proceeding to set aside order of 
National Labor Relations Board cover- 
ing employer’s alleged anti-union labor 
activities, evidence was insufficient to 
support board’s finding that employees 
were unduly influenced or coerced by 
employer in selection of bargaining 
agent or in creation of independent 
union. National Labor Relations Act § 
8 (1-3); 29 U.S.C.A. .§ 158(1-3).—Foote 
Bros. Gear & Machine Corporation v. 
National Labor Relations Board, 114 
F.2d 611. 

C.C.A.7. Issues of fact determined 
by the National Labor Relations 
Board adversely to employer’s conten- 
tion were binding on the court if sup- 
ported by substantial evidence. Na- 
tional Labor Relations Act, 29 U.S.C.A. 
§ 151 et seq. and § 10(c), 29 U.S.C.A. § 
160(c).—Stewart Die Casting Corpora- 
tion v. National Labor’ Relations 
Board, 114 F.2d 849. 


The court, on review of an order of 
the National Labor Relations Board, 
must accept the evidence favorable to 
the board’s findings. National Labor 
Relations Act, 29 U.S.C.A. § 151 et seq. 
and § 10(c), 29 U.S.C.A. § 160(c).— 
Stewart Die Casting Corporation v. Na- 
pees Labor Relations Board, 114 F.2d 


_Finding of the National Labor Rela- 
tions Board that, on certain date, em- 
ployer had refused to recognize and 
bargain with union was supported by 
substantial evidence. National Labor 
Relations Act, § 8(5), 29 USCA. § 
158(5).—Stewart: Die Casting Corpora- 
tion v. National Labor Relations 
Board, 114 F.2d 849. 


The court, on reviewing an order of 
the National Labor Relations Board, 
may consider evidence which supports 
a finding of the board, though the eyi- 
dence is not mentioned in the board’s 
decision. National Labor Relations 
Act, 29 U.S.C.A. § 151 et seq..and § 
10(c), 29 U.S.C.A. § 160(c).—Stewart 
Die Casting Corporation v. National 
Labor Relations Board, 114 F.2d 849. 

Finding of the National Labor Rela- 
tions Board, in support of cease and 
desist order, that on certain date and 
thereafter, union was a proper collec- 
tive bargaining agent of company’s 
employees, was supported by substan- 
tial evidence. National Labor Rela- 
tions Act, § 8(5), 29 U.S.C.A. § 158(5). 
—Stewart Die Casting Corporation v. 


Were’ 
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Where it was shown that union rep-— 
resented a majority of employees on 
March 22, 1937, presumptively such 
majority continued for at least a rea-- ~ 
sonable time and finding was justified 
that majority continued until June 24, 
1937, the last date on which it was 
found that employer refused to bar- 


gain. National Labor Relations Act, 
§§ 7, 8(1, 5), 29 U.S.C.A. §§ 157, 158 
(1, 5).—Stewart Die Casting Corpora- 


tion v. National Labor Relations 
Board, 114 F.2d 849. 

Rejection of letters written by em- 
ployees disclaiming membership in uni- 
on was not prejudicial where deduction 
of their number from union member- 
ship would not have changed result on 
which National Labor Relations Loard 
based its finding that union represent- 
ed a majority of employees. National 
Labor Relations Act, §§ 7, 8(1, 5), 29 
U.S.C.A. §§ 157, 158(1, 5).—Stewart 
Die Casting Corporation y. National 
Labor Relations Board, 114 F.2d 849. 

Where employer was charged with 
and was found guilty of a refusal to 
bargain collectively with union which 
caused employees to continue strike, 
portion of National Labor Relations 
Board’s order requiring reinstatement 
of employees who refused to return to 
work at employer’s request when plant 
reopened after having been closed on 
ealling of general strike, was not er- 
roneous because including individuals 
who were not named in the charge filed 
with the board or in the complaint is- 
sued thereon. National Labor Rela- 
tions Act, §§ 2(3), 8(3, 5), 29 U.S.C.A. 
§§ 152(3), 158(3, 5)—Stewart Die 
Casting Corporation yv. National Labor 
Relations Board, 114 F.2d 849. 

The National Labor Relations Board 
may take cognimnece of an unfair labor 
practice, occurring after the filing of a 
complaint, of a nature similar to the 
charges specifically made. National 
Labor Relations Act, 29 U.S.C.A. § 
151 et seq.—Stewart Die Casting Cor- 
poration v. National Labor Relations 
Board, 114 F.2d 849. 

Where complaint alleged violation of 
provision in National Labor Relations 
Act defining unfair labor practice as 
a discharge or other discrimination 
against an employee, finding that em- 
ployer was guilty of violating provi- 
sion defining such practice as discrim- 
ination in regard to hire or tenure of 
employment was not prejudicial, where 
employer must have known that it was 
charged with discrimination in regard 
to hire or tenure of employment. Na- 
tional Labor Relations Act, § 8(3, 4); 
29 US.C.A. § 158(3, 4).—Stewart’ Die 
Casting Corporation y. National Labor 
Relations Board, 114 F.2d 849, 

The National Labor Relations Board 
was without power to order, in connec- 
tion with requiremeant that various em- 
ployees be reinstawed with back pay, 
that employer reimburse federal, state, 
county and municipal agencies for any 
sums paid the employees while em- 
ployed on work-relief projects, during 


the period for which back pa - 
dere National Labor Betione Act 
§ 8(3,,4),.29° U.S. CAS '§° 1583)" 4).—— 


Stewart Die Casting Corporation v 
National Labor Relation { 
rive: s Board, 114 

The National Labor Relations Board 
was without authority to require em- 
ployer to enter into a written agree- 
ment with union concerning rates of 
pay and other conditions of employ- 
aa agreed upon en ca of col- 
ective argaining. ational Lab 
Relations Act, 29 U.S.C.A. § 151 Rats iae 
—Stewart Die Casting Corporation v. 
National Labor Relations 
F.2d 849. 


Presumption that union continued to 
represent a majority of employees 
would not continue for as long as 
three years Bantiotlanty, in face of an 
assertion and offer of proof by em- 
ployer to the contrary, so that where 
more than three years had elapsed 
since date on which union was found 
by National Labor Relations Board to 
be the proper bargaining agent of em- 
ployees, and employer’s petition to set 


oard, 114 


os \ ele 


i ie 


on ascertainment, by 
_ whether union presently represented a 


der contained an offe 


to exist and no lon 
ented a majority of employees, en- 
orcement order would be conditioned 
election, of 


majority of the employees. National 
Labor Relations Act, §§ 7, 10(c), 29 U. 
8.C.A.  §§ 157, 160(c).—Stewart Die 
Casting Corporation vy. National Labor 
Relations Board, 114 F.2d 849. 

C.C.A.7, In proceeding for enforce- 
ment of an order of the National 
Labor Relations Board against an em- 
ployer, evidence sustained Board’s 
finding that employer was guilty of 
“unfair labor practices” in dominating 
and interfering with employees’ labor 
organization and by attempting to 
coerce employees into keeping out of 
union activities. National Labor Rela- 
tions Act, 29 U.S.C.A. § 151 et seq. — 
National Labor Relations Board vy. 
aA a Motors Corporation, 116 F.2d 

Provision of the National Labor Re- 
lations Act that power of the National 
Labor Relations Board to prevent any 
person from engaging in any unfair 
labor practice shall be exclusive, and 
shall not be affected by any other 
means of adjustment or prevention that 
has been or may be established by 
agreement, indicates that the jurisdic- 
tion of the Board, once established 
in all other respects, is not to be af- 
fected by agreement entered into by 
private parties. National Labor Rela- 
tiohs Act, § 10(a), 29 US.C.A. § 160 
(a).—National Labor Relations Board 
v. General Motors Corporation, 116 F. 
2d 306. 

Agreement between employer and 
labor union that all cases pending be- 
fore National Labor Relations Board 
should be withdrawn and that no fur- 
ther claims of alleged discrimination of 
any kind would ‘be presented to the 
Board or to the employer for alleged 
discrimination against union or its 
members occurring prior to date of 
agreement did not preclude the Board 
from issuing complaint against em- 
ployer for unfair labor practices based 
on charges filed regarding employer’s 
eonduet prior to the agreement. Na- 
tional Labor Relations Act, § 10(a, b), 
29° USCA. § 160(a, b).—National 
Labor Relations Board v. General 
Motors Corporation, 116 F.2d 306. 

C.C.A.7. The Circuit Court of Ap- 
peals has duty to make inquiry to as- 
certain if any evidence exists which 
supports fact conclusion of the Na- 
tional Labor’ Relations Board, and 
where facts negative a deduction of the 
Board, the fact conclusion must fall 
for want of supporting proof. Na- 
tional Labor Relations Act § 10(c), 29 
U.S.C.A. § 160(c).—National Labor Re- 
lations Board v. Automotive Mainte- 
nance Machinery Co., 116 F.2d 350. 


The National Labor Relations Act 
was passed to protect employees and 
to give them free and _ unrestricted 
right to organize, to bargain collec- 
tively, and to select freely the agent 
to represent them in collective bargain- 
ing, and _ selection by the National 
Labor Relations Board of a bargaining 
agent is as violative of the spirit of 
the Act as the employer’s domination 
of the employees when they are mak- 
ing their choice. National Labor Rela- 
tions Act § 1 et seq., 29 U.S.C.A. § 151 
et  seq.—National Labor’ Relations 
Board vy. Automotive Maintenance Ma- 
chinery Co., 116 F.2d 350. 


On petition to enforce cease and de- 
sist order of National Labor Relations 
Board, fact that practically all the 
employees testified in the proceeding 
before the Board, and all who testified 
stated that they favored a local union 
which was recognized by the em- 
ployer as the employees’ bargaining 
agency, was relevant and could be 
considered by the Circuit Court of Ap- 
peals. in determining whether the 
Board erred in its finding that em- 
ployer was guilty of unfair labor prac- 
tices and in entering cease and desist 
order against the employer. National 
Tuabor Relations Act § 10(¢c), 29 U.S. 


Negations that union had 
ger repre- | 


-C.A. § 160(c).—National Labor Rela- 
tions Board v. Automotive Maintenance 


Machinery Co., 116 F.2d 350. 

The action of an employer in per- 
mitting employees to occupy factory 
work place for union gathering is an 
“unfair labor practice’. National La- 
bor Relations Act § 1 et seq., 29 U.S. 
C.A, § 151 et seq.—National Labor Re- 
lations Board y. Automotive Mainte- 
nance Machinery Co., 116 F.2d 350. 

Employer’s failure to dock em- 
ployees’ wages for employer’s time 
used by employees in holding meeting 
and appointing committees looking to 
the organization of a union is an “un- 
fair labor practice’ on part of em- 
ployer. National Labor Relations Act 
§ 1 et seq., 29 U.S.C.A. § 151 et seq.— 
National Labor Relations Board v. 
Automotive Maintenance Machinery 
Co., 116 F.2d 350. 

An order of the National Labor Re- 
lations Board must be made in light 
of the freely and frankly expressed 
wish of majority of employees con- 
cerning union preference. National 
Labor Relations Act § 1 et seq., 29 U. 
S.C.A. § 151 et seq.—National Labor 
Relations Board v. Automotive Main- 
tenance Machinery Co., 116 F.2d 350. 


C.C.A.7. An employer signing agree- 
ment recognizing union as sole collec- 
tive bargaining agency “for those em- 
ployees who are affiliated with the 
Union” was guilty of “unfair labor 
practice” of refusing to bargain with 
union representing majority of em- 
ployees as exclusive representative of 
employees, since quoted words placed 
on the recognition granted a _ limita- 
tion which was not authorized by Na- 
tional Labor Relations Act. National 
Labor Relations Act §§ 9(a), 10(c), 29 
U.S.C.A.  §§ 159(a), 160(c).—McQuay- 
Norris Mfg. Co. v. National Labor 
Relations Board, 116 F.2d 748, certio- 
rari denied 61 S.Ct. 843. 

The exclusive recognition as_ bar- 
gaining agent, which National Labor 
Relations Act requires employer to give 
union representing majority of em- 
ployees, is not a bargaining matter be- 
tween employer and union, and, as 
soon as it is disclosed to employer 
that union represents majority of em- 
ployees, employer has obligation to 
recognize union as sole and exclusive 
bargaining agent, not only for mem- 
bers of union, but for all employees. 
National Labor Relations Act § 9(a), 
29 U.S.C.A. § 159(a).—McQuay-Norris 
Mfg. Co. v. National Labor Relations 
Board, 116 F.2d 748, certiorari denied 
61 S.Ct. 843... : 

An employer’s limited recognition of 
union representing majority of em- 
ployees, as exclusive bargaining agent, 
was an “unfair labor practice’, not- 
withstanding that employer may have 
bargained with union on all other mat- 
ters in dispute and that limited recog- 
nition granted by employer may have 
been approved by members of union, 
and that employer withheld exclusive 
recognition for fear of disfavor of cus- 
tomers and reprisals by rival unions. 
National Labor Relations Act §§ 9(a), 
10 (c),' 29 U.S.C.A. §§ 159(a), 160(c). 
—McQuay-Norris Mfg. Co. v. National 
Labor Relations Board, 116 F.2d 748. 
Certiorari denied 61-S.Ct. 843. 

The provision, in National Labor 
Relations Act, that employer must give 
union representing majority of em- 
ployees exclusive recognition as bar- 
gaining agent, permits no immunity 
because of undue hardship or economic 
pressure imposed on employer, and 
leaves no room for: appeasement of 
hostile interests by conceding to a 
union less than the act requires. Na- 
tional Labor Relations Act, § 9(a), 29 
U.S.C.A. § 159(a).—MeQuay-Norris 


'Mfg. Co. v. National Labor Relations 


Board, 116 F.2d 748, certiorari denied 
61 S.Ct. 843. 


An employer incorporating in writ- 
ten agreement with union a clause re- 
lating to recognition of union as bar- 
gaining agent, and consenting to 
clause which was presented by union 
in effort to compromise employer’s 
wrongful refusal to recognize union as 
exclusive bargaining agent, and which 


tion by the National Labor Relations — 


did not comply with National Labor ~ 
Relations Act, could not complain of 
National Labor Relations Board’s or- 
der requiring employer to embody any 
understanding reached in signed agree- 
ment and to incorporate an exclusive — 
recognition clause in such agreement. 
National Labor Relations Act §§ 9(a), 
10(c), 29 U.S.C.A. §§ 159(a), 160(c).— ~ 
McQuay-Norris Mfg. Co. v. National 
Labor Relations Board, 116 F.2d 748. 
Certiorari denied 61 S.Ct. 843. tia 
Unless an abuse of discre- | 


Board in exercising its power to de-— 
termine the appropriate bargaining 
unit is shown, the Circuit Court of Ap- — 
peals is not justified in overthrowing — 
the Board’s finding. National Labor  — 
Relations Act § 9(b), 29 US.C.A. § 
159(b).—National Labor Relations 
Board v. Chicago Apparatus Co., 116 
H.2d 753: ; 


paid.—National Labor Relations 
AP are a Apparatus Co., 116 F.2d 
753. ae rae de 
On petition for enforcement of an 
oe of the National Labor Relations 
oar 
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filed charges against employer was the 
duly designated representative of 
majority of the employees. Nation 
Labor Relations Act § 10(c), 29 U.S. 
C.A. § 160(c).—National Labor Rela- 
tions Board v. Chicago Apparatus Co., — 
116 F.2d 753. Bars 

Where a shift in membership in a 
union is brought about by unfair labor — 
practices of the employer, it cannot 
operate to change the bargaining rep- \_ 
resentative previously selected by the 
untrammeled will of the majority. 1S 
tional Labor Relations Act § 8(1 
99. W.S.GeAce ($1158 yy 735 ae 
Labor. Relations Board v. Chicago 
paratus Co., 116 F.2d 753. 

An employer who acts in good faith 
is entitled to adequate proof that t 
union desiring to represent his em 
ployees is the properly accredited re 
resentative. National Labor Relations 


753. th 
The National Labor Relations Board | 
is authorized to determine if and when 
the remedial provisions of the Na- — 
tional Labor Relations Act should | 


to bargain with the properly accredit 
representatives, and if the exercise o 
that power by the Board is not abused 
the Circuit Court of Appeals has no 
authority to disturb its exercise. Na- 
tional Labor Relations Act, § 8(1, 38, 
5), 29 U.S.C.A. § 158(1, 3, 5).—Nation-— 
al Labor Relations Board v. Chicago | 
Apparatus Co., 116 F.2d 758. ; 


C.C.A.7. The only inquiry open to 
reviewing court with respect to fact 
questions, on petition to review order 
of National Labor Relations Board, is 
whether the board’s findings were sup- 
ported by substantial evidence.—Val- 
ley Mould & Iron Corporation v. Na- 
tional Labor Relations Board, 116 F.2d 
760. 

The National Labor Relations Act 
was intended to preserve for employees 
the right to bargain collectively with- 
out intimidation, coercion, or other im- 
proper influence from anybody, wheth- 
er employer, labor unions, or others. 
National Labor Relations Act, §§ 7, 8 
(1, 2; 5),;) 95/29. U.S.CrA. §§ °157, 1S s8iCly 
2, 5), 159.—Valley Mould & Iron Cor- 
poration v, National Labor Relations 
Board, 116 F.2d 760. 

Under National Labor Relations Act, 
employer must realize that employees 
are free agents, and must stand as a 
neutral party, accepting without reser- 
vation their selection of bargaining 
agent. National Labor Relations Act oH 
§§ 7, 8(1,::2,°5), 9, 29° U.S.C.A. §§ 157, ff 
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158(1,_ 2, 5), 159—Valley Mould & 
Iron Corporation v. National Labor 
Relations Board, 116 F.2d 760. 

The reviewing court may interfere 
with acts of National Labor Relations 
Board only where it is apparent that 
action complained of is arbitrary and 
unsupported by substantial evidence 
and there is abuse of discretion.—Val- 
ley Mould & Iron Corporation v. Na- 
pone Labor Relations Board, 116 F.2d 


The National Labor Relations Board 
Has exclusive jurisdiction to determine 
appropriate unit for collective bargain- 
ing, and _so long as board’s certifica- 
tion of bargaining agent remains in 
full force and effect, organization thus 
designated must be recognized. Na- 
tional Labor Relations Act, § 9, 29 U.S. 
C.A. § 159.—Valley Mould & Iron Cor- 

oration v. National Labor Relations 

oard, 116 F.2d 760. > 

Though employer cannot be deprived 
of right to hearing before National 
Labor Relations Board for modifica- 

_ tion of order certifying exclusive bar- 
gaining agent, the certification must 
stand unless there has been application 
and resulting modification of the 
board’s decision, and refusal to bar- 

gain with the certified agent con- 
stitutes “refusal to bargain collective- 
ly” within prohibition of National La- 
bor Relations Act.. National Labor Re- 
lations Act, § 9, 29 U.S.C.A. § 159.— 
Valley Mould & Iron Corporation v. 
National Labor Relations Board, 116 
F.2d 760. ; ‘ 

Though expressions of opinion by 

employer concerning unions may come 


within enjoyment of employer’s con- 


stitutional rights, they are competent 
evidence of violation of National Labor 
- Relations Act if they destroy employ- 
er’s neutrality with respect to unions. 


‘National Labor Relations Act §§ 7, 
84, 2,5), 9, 29 U.S.C.A.''§§ 157, 158 
(1,2, 5), 159.—Valley Mould & Iron 


s 
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ae Corporation y. National Labor Rela- 


tions Board, 116 F.2d 760. 

‘Evidence held to authorize findings 
Labor Relations Board 
that employer dominated and_ inter- 
_ fered with formation and administra- 


tion of independent union. National 
Labor Relations Act §§ 7, 8(1, 2, 5), 
19, 29° U.S.C.A. §§ 157,/158(1, 2, 5), 159. 
—Valley Mould & Iron Corporation v. 
National Labor Relations Board, 116 
F.2d 760. 

The right to “hearing” before Na- 


tional Labor Relations Board embraces 
not only the right to present evidence 
but also reasonable opportunity to 


on learn and meet the claims of opposing 


party.—Valley Mould & Iron Corpo- 
ration y. National Labor Relations 
~ Board, 116 F.2d 760. : 

| Third amended complaint in proceed- 
ing before National Labor Relations 
. Board held sufliciently detailed to give 
notice to employer of all charges, in 
absence of showing that employer was 
‘at any time taken by surprise or that 
any injury resulted from generality in 
any specification.—Valley Mould & Iron 
Corporation y. National Labor Rela- 


_. tions Board, 116 F.2d 760. 


_ €.C.A.7,. In proceeding before Na- 
tional Labor Relations Board, employer 
‘could not raise jurisdictional issue that 
words were omitted from complaining 
union’s name as signed to the charge, 
where employer knew what union made 
the charge, was not misled, and did not 
raise the question until conclusion of 
the hearing. National Labor Relations 
Act § 10(b), 29 U.S.C.A, § 160(b).—Na- 
tional Labor Relations Board y. Vin- 
cennes Steel: Corporation, 117 F.2d 169. 

The Cireuit Court of Appeals’ must 
accept circumstance most favorable to 
National Labor Relations Board in de- 
termining whether its finding is sus- 
tained by evidence. ‘National Labor 
Relations Act § 1 et seq., 29 U.S.C.A, 
§ 151 et seq.—National Labor Relations 
Board v. Vincennes Steel Corporation, 
117 F.2d 169. 

A plan for purchase of stock by em- 
ployees is not inherently bad or in 
contravention of National Labor Re- 
lations Act, but is invalid where it 
binds employees to refrain from re- 
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questing a raise in wages. National 


Labor Relations Act §§ 2(6, 7), 7, 8(1, 
3), 29 U.S.C.A. §§ 152(6, 7), 157, 158(1, 
3).—National Labor Relations Board v. 
erat Steel Corporation, 117 F.2d 


An order of National Labor Relations 
Board was proper as respects notice, 
when modified so as to read that notices 
would read “that it will cease and de- 
sist from the unfair labor practices 
found.” National Labor Relations Act 
§ 1 et seq., 29 U.S.C.A. § 151 et seq.— 
National Labor Relations Board y. Vin- 
cennes Steel Corporation, 117 F.2d 169. 

©.C.A.7, A decision of the National 
Labor Relations Board dismissing a pe- 
tition for an order of certification in a 
representation proceeding is not review- 
able by the Circuit Court of Appeals. 
National Labor Relations Act § 9(c), 
29 U.S.C.A. § 159(c)—A. G. M, Work- 
ers’ Ass’n v. National Labor Relations 
Board, 117 F.2d 209. 

C.C.A.7. In proceeding against em- 
ployer for violation of National Labor 
Relations Act, it is province of the 
National Labor Relations Board and 
not of Circuit Court of Appeals to ap- 
praise conflicting evidence nd deter- 
mine questions of credibility. National 
Labor Relations Act, 29 U.S.C.A. § 151 
et seq.—New Idea v. National Labor 
Relations Board, 117 F.2d 517. 

The fact that employees’ association 
hired its own attorney, collected dues, 
held regular meetings off employer’s 
property, elected officers and received 
no financial assistance from employer, 
that association negotiated a collective 
bargaining contract and disposed of 
certain grievances and obtained vari- 
ous plant improvements was only part 
of evidence which National Labor Rela- 
tions Board was entitled to appraise 
in determining whether the association 
was employer dominated. National La- 
bor Relations Act, §§ 8(1, 2), 10(c), 29 
U.S.C.A. §§ 158(1, 2), 160(c).—New Idea 
v. National Labor Relations Board, 117 
20d oa. is 

Evidence sustained finding of Nation- 
al Labor Relations Board that employer 
dominated formation and: organization 
of employees’ association. National La- 
bor Relations Act, §§ 8(1, 2), 10(c), 29 
U.S.C.A. §§ 158(1, 2), 160(c).—New 
Idea v. National Labor Relations Board, 
W7 F.2d 517, 


Ineligibility to union membership and 
power to hire and fire are not “condi- 
tions precedent” to employer’s responsi- 
bility for acts of supervisory em- 
ployees, in determining whether forma- 
tion and organization of employees’ 
union was dominated by employer. 
National Labor Relations Act, §§ 8(1, 
2), 10(e), 29 U.S.C:A. §§ 158 (1, 2), 160 
(c).—New Idea vy. National Labor Re- 
lations Board, 117 F.2d 517. 

Where supervisory employees were 
in complete charge of their departments, 
planning and directing work therein, 
and general manager who had power to 
hire and discharge considered recom- 
mendations of the supervisory em- 
ployees, the ‘supervisory employees were 
“management representatives” whose 
acts were attributable to the employer, 
in determining whether formation and 
organization of employees’ union was 
employer dominated. National Labor 
Relations Act, §§ 8(1, 2), 10(c), 29 U.S. 
C.A. §§ 158(1, 2), 160(¢c).—New Idea v. 
National Labor Relations Board, 117 
F.2d 517. 

Where foremen were in complete 
charge of their departments, planning 
and directing the work therein, and as- 
sistant foremen transmitted orders to 
employees directly, helped and instruct- 
ed them, reported back to foremen and 
substituted for foremen in their ab- 
sence, evidence sustained finding of 
National Labor Relations Board ‘that 
the employer was responsible for ac- 
tivities of such supervisory employees, 
for purpose of determining whether 
employees’ union was employer domi- 
nated. National Labor Relations Act, 
§§ 8(1, 2), 10(e), 29 U.S.C.A. §§ 158(4, 
2), 160(c)\—New’ Idea vy. National La- 
bor Relations Board,:117 F.2d 517. 

The National Labor Relations Board 
had power to remove employer domina- 
tion, interference or support of em- 


-ployees association. National L 
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Relations Act, §§ 8(1, 2), 10(c), 29 U.S. 
CA. §§ 158(1, 2), Me blcy. Now Idea 
vy. National Labor Relations Board, 117 
B2a S75 wy 
Where National Labor Relations 
Board found on adequate evidence that 
employees association was dominated 
by employer, evidence justified Board’s 
order disestablishing the association. 
National Labor ‘Relations Act, §§ i 
2), 10(c), 29 U.S.C.A. §§ 158(1, 2), 160 
(c).—New Idea vy. National Labor Rela- 
tions Board, 117 F.2d 517. . 
Where National Labor _ Relations 
Board had ordered disestablishment of 
employees’ association on ground of 
employer domination and association 
filed petition for leave to introduce 
further evidence regarding association’s 
activities similar to those already in 
record, denial of petition was not im- 
proper where the evidence was cumula-. 
tive in nature and most of the evidence 
existed prior to hearing but no ade- 
quate reason was advanced for failure 
to adduce it at the hearing. National 
Labor Relations Act, § 10(c), 29 U.S.C. 
A. § 160(c).—New Idea v. National La- 
bor Relations Board, 117 F.2d 517. 
Where National Labor Relations 
Board had ordered disestablishment of 
employees’ association on ground of 
employer domination and employer pe- 
titioned for further hearing and oppor- 
tunity to introduce additional evidence, 
refusal of the Board to consider addi- 
tional evidence relating to the associa- 
tion’s activities after the hearing was 
proper where the additional evidence 
did not pertain directly to the em- 
ployer’s activities, conduct and attitude 
and at most tended to prove that after 
the hearing the association acquired a 
certain measure of independence. Na- 
tional Labor Relations Act, § 10(c), 29 
U.S.C.A. § 160(c).—New Idea v. Na- 
pone Labor Relations Board, 117 F.2d 


C.C.A,7. In proceeding to set aside 
an order of the Labor Relations Board 
requiring employer to cease and desist 
from alleged unfair labor practice of 
dominating labor organizations of its 
employees, alleged statement by organ- 
izers of labor organization expressing 
hostility to the idea of joining a cer- 
tain national labor union, was immate- 
rial. National Labor Relations Act, §§ 
1 et seq., 10(c), 29 U.S.C.A. §§ 151 et 
seq., 160(c).—A. BE. Staley Mfg. Co. v. 
National Labor Relations Board, 117 
F.2d 868. Z 

The fact that certain representatives 
of earlier labor organization which had 
allegedly -been under -the control of 
corporation, charged with alleged un- 
fair labor practice of dominating la- 
bor organizations of its employees, par- 
ticipated in the organization of subse- 
quent labor organizations, did not cast 
any suspicion on the subsequent organ- 


ization. National Labor Relations Act, 
§§ 1 et ae 10(¢e), 29 U.S.C.A, §§ 151 
et seq., 160 (c).—A. E. Staley Mfg. Co. 


y. National Labor Relations Board, 117 
F.2d 868. 


In proceeding to review and set aside 
an order of the Labor Relations Board 
requiring employer to cease and desist 
from alleged unfair labor practice of 
dominating labor organizations of its 
employees, testimony of witness that 
some one had told him that an official 
of employer had stated to that other 
person that if the employees threw out 
labor organization they would never 
get another organization carried no 
weight, where alleged statement was 
contrary to employer’s instructions to 
its officials and was “hearsay”. 
tional Labor Relations Act, §§ 1 et 
seq., 10(c), 29 U.S.C.A. §§ 151 et seq,, 
160(c).—A. E. Staley Mfg. Co. vy. Na- 
tional Labor Relations Board, 117 F. 
2d 868. 

The fact that corporation charged 
with alleged unfair labor practice of 
dominating labor organizations of its 
employees refused to post a notice on 
its bulletin board to the effect that the 
corporation did not care if its em- 
ployees joined national labor organiza- 
tion did not create any inference 
against the corporation, but, if any- 
thing, was in its favor and showed 


NT ON a gs 


NA 


a 


The fact that corporation charged 


with alleged unfair labor practice of 
dominating labor organizations of its 
employees paid for the services of ac- 


countants in examining membership 
cards of labor organization with a view 
of determining if such organization had 
a majority of corporation’s employees 
was a circumstance in favor of the cor- 
poration rather than against it. Na- 
tional Labor Relations Act, §§ 1 et seq., 
10(c), 29 U.S.C.A. §§ 151 et seq., 160 
(c)—A, B. Staley Mfg. Co. y. National 


-Labor Relations Board, 117 F.2d 868. 


In proceeding to review and set aside 
an order of the Labor Relations Board 
requiring that corporation cease and de- 
sist from alleged unfair labor practice 
of dominating labor organizations of 
its employees, testimony of an em- 
ployee that his foreman told him that 
the employees would be better off if 
they had a union, did not show domina- 
tion by employer, where witness testi- 
fied that he knew that foreman was 
making the statement as his own per- 
sonal opinion, since the statement was 
not binding on the corporation. -Na- 
tional Labor Relations Act, §§ 1 et seq.,' 
10(c), 29 U.S.C.A. §§ 151 et seq., 160(c). 
—A. HE. Staley Mfg. Co. v. National La- 
bor Relations Board, 117 F.2d 868. 

A corporation which the National La- 
bor Relations Board ordered to cease 
and desist from alleged unfair labor 
practice of. dominating labor organiza- 
tion of its employees was under no obli- 
gation and had no authority to comply 
with order of representative of board 
that corporation disestablish labor or- 
ganization, since the most that the cor- 
poration could do was to refuse to rec- 
ognize the labor organization as a_bar- 
gaining agency. National Labor Rela- 
tions Act, §§ 1 et seq., 10(c), 29 U.S.C. 
A. §§ 151 et seq., 160(c).—A. BR. Staley 
Mfg. Co. vy. National Labor Relations 
Board, 117 F.2d &68. 

The alleged fact that corporation 
charged with alleged unfair labor prac- 
tice of dominating labor organizations 
of its employees failed to declare its 
neutrality as between conflicting labor 
organizations, did not show domination 
by corporation. National Labor Rela- 
tions Act, §§ 1 et seq., 10(c), 29 U.S.C.A. 
§§ 151 et seq., 160(c).—A. E. Staley 
Mfg. Co. vy. National Labor Relations 
Board, 117 F.2d 868. 

Though the National Labor Relations 
Board is not bound by the findings or 
conclusions of its examiner, as is a 
court by its master or referee, and 
though its findings are conclusive if 
substantially supported, yet, where the 
board’s conclusion rests on inferences, 
such conclusion cannot prevail in the 
face of direct evidence to the contrary. 
National Labor Relations Act, § 1 et 
seq, 29 U.S.C.A. § 151 et seq.—A. E. 
Staley Mfg. Co. v. National Labor Re- 
lations. Board, 117 F.2d 868. 

Though the report of an examiner of 
a National Labor Relations Board is 
not binding on the board, where the 
board reaches a conclusion opposite to 
that of the examiner, the examiner’s 
report has a bearing on the question 
of substantial support, and materially 
detracts therefrom. National Labor 
Relations Act, § 1 et seq., 29 U.S.C.A. 
§ 151 et seq.—A. BE. Staley Mfg. Co. v. 
National Labor Relations Board, 117 F. 
2d 868. ; 

In proceeding to review and set aside 
an order of the Labor Relations Board 
requiring employer to cease and desist 
from alleged unfair labor practice of 
dominating labor organizations of its 
employees, testimony that employer had 
rendered assistance to labor organiza- 
tions of its ert plore’ at the request of 
the members of those organizations did 
not impugn employer’s good faith and 
show domination of those organizations. 
National Labor Relations Act, §§ 1 et 
seq., 10(c), 29 U.S.C.A. §§ 151 et seq., 
160(c).—A. E. Staley Mfg. Co. v. Na- 
BOS ant Relations Board, 117 F. 

d : ; 

The fact that corporation with knowl- 


National 
1 et seq., 29 U.S. 
L . BE. Staley Mfg. 
Co. vy. National Labor Relations Board, 
“117 F.2d 868. ‘ 

In proceeding to review and set aside 
an order of the Labor Relations Board 
requiring employer to cease and desist 
from alleged unfair labor practice of 
dominating labor organizations of its 
employees, board’s finding and conclu- 
sion, that employer dominated, inter- 
fered with, and supported labor organ- 
ization, was without substantial sup- 
port by the evidence. National Labor 
Relations Act, §§ 1 et seq., Tee 29 U. 
S.C.A. §§ 151 et seq., 160(c).—A. EB. 
Staley Mfg. Co. v. National Labor Re- 
lations Board, 117 F.2d 868. 

National Labor Relations Board’s or- 
der with reference to illegal labor or- 
ganizations of employees of corporation 
was a needless requirement, where those 
organizations. had ceased to exist of 
their own volition, and corporation had 
refused to recognize them as a bargain- 
ing agency, and there was no likeli- 
hood of corporation’s again recognizing 
them. National Labor Relations Act, §§ 
1 et ads 10(c), 29 U.S.C.A, §§ 151 et 
seq., 160(c).—A. E. Staley Mfg. Co. vy. 
National Labor Relations Board, 117 F. 
2d 868. J 

It was within the province of the 
National Labor Relations Board to or- 
der corporation to refuse to recognize 
illegal labor organizations as the rep- 
resentatives of .any of its employees 
and to post appropriate notices with 
reference thereto. National Labor Re- 
lations Act, $8 1 et seq., 10(c), 29 US. 
C.A. §§ 151 et _seq., 160(c).—A. E. Staley 
Mfg. Co. v. National Labor Relations 
Board, 117 F.2d 868. 

National Labor Relations Board’s or- 
der requiring corporation to reimburse 
its employees who were members of la- 
bor organizations for dues checked off 
by corporation was erroneous. Nation- 
al Labor Relations Act, §§ 1 et seq., 10 
(c), 29 U.S.C.A. §§ 151 et seq., 160(e). 
—A. BH. Staley Mfg. Co. v. National La- 
bor Relations Board, 117 F.2d 868, 


In view of the broad power of the 
National Labor Relations Board, 
board’s proposed decree of enforcement 
could embrace an order that employer 
cease Gorm eatity or interfering with 
administration of certain labor organi- 
zations of employees, or with the for- 
mation or administration of any other 
labor organization of its employees, and 
from contributing financial or other 
support to those organizations, or to 
any other labor organization of its em- 
ployees, notwithstanding that opinion 
disclosed that employer ceased to recog- 
nize such organizations four months be- 
fore complaint in the case issued, Na- 
tional Labor Relations Act, § 8(2), 29 


U.S.C.A. : 158(2).—A. E, Staley Mfg. 
Co. vy. National Labor Relations Board, 
117 F.2d 868. 


C.C.A.7. Although report of trial ex- 
aminer is not binding on National La- 
bor Relations Board, where board 
reaches a conclusion opposite to that of 
examiner, report of examiner has a 
bearing on question of substantial sup- 
port and materially detracts therefrom, 
National Labor Relations Act § 1 et 
seq., 29 U.S.C.A. § 151 et seq.—National 
Labor Relations Board y. Superior Tan- 
ning Co., 117 F.2d 881, certiorari de- 
nied Superior Tanning Co. v, National 
Labor Relations Board, 61 S.Ct. 834. 

The National Labor Relations Board 
cannot interfere with employer’s un- 
trammeled expression of views on any 
subject, and an expression of employ- 
er’s opinion, as such, on any subject 
does not constitute ‘‘unfair labor prac- 
tice’ which can be prevented by Na- 
tional Labor Relations Board under 
National Labor Relations Act, Nation- 
al Labor Relations Act § 10(c), 29 U. 
S.C.A. § 160(c).—National Labor Rela- 
tions Board v. Superior Tanning Co., 
117 F.2d $81, certiorari denied Superior 


Tanning Co, v. National Labor Rela- 
tions Board, 61 S.Ct. 834. © aA 
Statements either of an employer or 
of employees which are relative to a 
pending controversy may be utilized © 
as “evidence” in proceeding before Na- 
tional Labor Relations Board. Nation- 
al Labor Relations Act § 10(c), 29 
U.S.C.A. § 160(c).—National Labor Re- | fore 
lations Board y. Superior Tanning Co., 
117 F.2d 881, certiorari denied Superior 5 
Tanning Co. v. Nafional Labor Rela- — 
tions Board, 61 S.Ct. 834. ug 
The National Labor Relations Act 
does not preclude employer from “elect- 
ing” to make individual contracts with 
his employees. National Labor Rela- 
tions Act §§ 1 et seq., 7, 8(1), 29 U.S. 
C.A. §§ 151 et seqg., 157, 158(1).—Na- 
tional Labor Relations Board y. Super- —— 
ior Tanning Co., 117 F.2d 881, certio- 
rari denied Superior Tanning Co. vy. i 
Aes Labor Relations Board, 61 S. — 


The National Labor Relations Act 
does not compel an employee to form, 
join or assist a labor union, and em- 
ployee may deal individually with em- 

loyer. National Labor Relations Act, 
g lef seq., 7,. (1) 329 US CAS oe ode 
et seq., 157, 158(1).—National Labor Re- 
lations Board vy. Superior Tanning Co., Mia 


tee 


117 F.2d 881, certiorari denied Superior 
Tanning Co. v. National Labor Rela- | 
tions. Board, 61 S.Ct. 834. Appa s! * 
The primary objective of National La- 
bor Relations Act is to secure employees 
against employer’s interference, re- Ha 
straint or coercion in relation to unioni- 
zation and collective bargaining. Na- 
tional Labor Relations Act § 1 et seq, 
q:, 


§§ 7, 8(1), 29 U.S.C.A. §§ 151 et se 
157, 158(1).—National Labor Relations 
Board v. Superior Tanning Co., 117 F. 
2d 881, certiorari denied Superior Tan-— 
ning Co. vy. National Labor Relations 
Board, 61 S.Ct. 834 ee 

An order of National Labor Relations 
Board is enforceable if it directs itself 
to appropriate effectuation of policies 
of National Labor Relations Act. Na- © 
tional Labor Relations Act §§ 1 et seq., 
10(c), 29 U.S.C.A. §§ 151 et seq. 160 | — 
(c).—National Labor Relations Board vy. 
Superior Tanning Co., 117 F.2d 881, — 
certiorari denied Superior Tanning Co. 
v. National Labor Relations Board, 61 __ 
S.Ct. 834. ; Keon a 
The propriety of a cease and desist 
order -of National Labor’ Relations — 
Board depends on facts of the case it- 
self, giving consideration to the com- ~ 
plaint, the findings, and the character 
of the alleged unlawful employer con- 
duct. National Labor Relations Act §§ ~ 
T et seq., 10(c), 29. U.S.C’A.v§§ 151 Net ae 
seq., 160(c).—National Labor Relations 
Board y. Superior Tanning Co., 117 FP. 
2d 881, certiorari denied Superior Tan-— ‘ 
ning Co, v. National Labor Relations _ 
Board, 61 S.Ct. 834. Seabee Hye 

Both contracts between employer and 
employees, whose terms per se violate 
National Labor Relations Act, and con- 
tracts whose terms are fair on their 
face, but which in their history, execu- 
tion and existence are tainted by em- om 
ployer’s conduct condemned by the act, 
may be appropriate subjects for affirm- __ 
ative remedial action of National Labor 
Relations Board. National Labor Rela- . 
tions Act $§ 7) 8(1,. 3),. 10(e)) 29) OLS: Co em 
A. §§ 157, 158(1, 3), 160(c).—National 
Labor Relations Board y. Superior Tan- 
ning Co., 117 F.2d 881, certiorari de- 
nied Superior Tanning Co. y. National 
Labor Relations Board, 61 S.Ct. 834, 

C.C.A.7. “Collective bargaining” as ~ 
contemplated by the National Labor 
Relations Act is a procedure looking 
toward the making of a collective agree- 
ment between the employer and the ac- 
eredited representative of his employees 
concerning wages, hours, and other 
conditions of employment, and it re- 
quires that the parties involved deal 
with each other with an open and fair 
mind and sincerely endeavor to over- 7% 
come obstacles or difficulties existing 
between employer and employees to the 
end that employment relations may be 
stabilized and obstruction to the free 
flow of commerce prevented. National 
Laber Relations Act § 7, 29 U.S.C.A. § 
157.—National Labor Relations Board 
y. Boss Mfg. Co., 118 F.2d 187. 
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Mere pretended bargaining will not 
suffice to constitute “collective bargain- 
ing” as contemplated by the National 
Labor Relations Act, neither must the 

; -mind of the employer be hermetically 
ie sealed against the thought of entering 
i into an agreement. National Labor Re- 
fations Act § 7, 29 U.S.C.A. § 157.—Na- 
tional Labor Relations Board y. Boss 
Mfg. Co., 118 F.2d 187. 
3 Where employer refused to discuss 
-'  . seheduling of new rates except after 
‘ - they were put into effect, to discuss and 
- , make any agreements concerning over- 
Rr? - time, Sunday, or holiday work, to con- 
.. - sider contractually binding itself 
yey ~ against lockouts or agree to arbitrate 
.  - any differences that might arise, and 
refused to sign any agreement though 
satisfactory to both parties, that atti- 
tude showed that employer participated 
_ in discussions with employee’s repre- 
sentative with fixed intention not to 
agree with any proposal irrespective of 
its acceptability and showed a total 
want of good faith, made genuine col- 
jective bargaining impossible, and war- 
ranted the entry of an order adjudicat- 
ing employer and its officers in con- 
tempt of court for failure to comply 
with decree ordering employer on re- 
quest to bargain collectively with rep- 
resentative. National Labor Relations 
=) Act, § 7, 29 U.S.C.A, § 157:—National 
Labor’ Relations Board v. Boss Mfg. 
Pen Coy, 113 F.2d 187. 


C.C.A.7. On petition to review deci- 
sion of National Labor Relations 
Board, limit of court’s authority is to 
ascertain the existence of substantial 
evidence to sustain the board’s find- 
ing, and, if there be such substantial 
evidence, court must accept it. Na- 
' tional Labor Relations Act § 1 et seq., 
' 29 U.S.C.A. § 151 et seq.—Inland Lime 
_& Stone Co. v. National Labor Rela- 
tions Board, 119 F.2d 20. 

_._ Evidence held to sustain finding of 
unfair labor practices by employer in 
_ refusing to negotiate in good faith 
with bargaining agency, especially 
where employer announced vacation 
rule two days before meeting at which 
_yacation rule was to be the subject of 

_ bargaining. National Labor Relations 
Act § 1 et seq., 29 U.S.C.A. § 151 et 
-seq.—Inland Lime & Stone Co. v. Na- 
tional Labor Relations Board, 119 F. 
fresh Mo Oe 
. Under National Labor Relations Act, 
an employer may be required to sign 
agreement ultimately reached with em- 
ployees. National Labor Relations Act 
~§ 1 et seq., 29 U.S.C.A. § 151 et seq.— 
Inland Lime & Stone Co. v. National 
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«A statement by employer’s superin- 


‘could not consider union’s application 
for relief because negotiations were 
still pending. National Labor Rela- 
tions Act § 1 et seq.; 29 U.S.C.A. § 
151 et seq.—Inland Lime & Stone Co. 
vy. National Labor Relations Board, 
119° F.2d 20. 


C.C.A.7. In proceeding to review 
and set aside or enforce National La- 
bor Relations Board’s order directing 
employer to cease and desist from 
dominating or interfering with  or- 
ganizations of its employees, board’s 
finding, supported ay substantial evi- 
dence, however slight, must be af- 
' firmed. National Labor Relations Act, 
29 U.S.C.A. § 151. et. seq.—Texas Co. v. 
noe a Labor Relations Board, 119 


In determining whether company 
dominated and fostered union of its 
employees, National Labor Relations 
Board may consider facts of union’s 
organization to succeed or continue 
company union, which’ suspended im- 
mediately after Supreme Court de- 
cision upholding National Labor Rela- 
tions Act, organization of union or 

' company’s time and property, lack of 
- dues and support of union by mere 
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Labor Relations Board, 119 F.2d 20. 
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contributions, similarity in structure 
and official personnel of old and new 
unions, company’s failure to broadcast 
to all employees its impartiality in se- 
lection of union, its acts indicating its 
preference for or against particular 
union, and its maintenance of company 
union long after enactment of such 
act as indicating its attitude toward 
unions generally. National Labor Re- 
lations Act, 29 U.S.C.A. § 151 et seq.—e 
Texas Co. v. National Labor Relations 
Board, 119 F.2d 23. 


Where there was dispute in_ testi- 
mony before National Labor Relations 
Board, it is duty of Circuit Court of 
Appeals, not to make findings, but only 
to accept such board’s findings, how- 
ever contrary to weight of evidence in 
court’s opinion, in proceeding to review 
board’s order directing employer to 
cease and desist from dominating or 
interfering with employees’ organiza- 
tion. National Labor Relations Act, 29 
U.S.C.A. § 151 et seq.—Texas Co. v. Na- 
tional Labor Relations Board, 119 F.2d 
22. . 


Evidence held sufficient to support 
National Labor Relations Board's find- 
ing that employer dominated and 
fostered employees’ unions, so as to re- 
quire denial of employer’s petition to 
set aside board’s order to cease and de- 
sist from such domination and granting 
of board’s petition to enforce order.— 
Texas Co. v. National Labor Relations 
Board, 119 F.2d 23. 


C.C.A.7. Whether an employer com- 
plies with statutory requirement for 
“collective bargaining”? depends on char- 
acter of his acts, since ‘collective bar- 
gaining” is an act, and pretended col- 
lective bargaining is an omission to 
perform the act, and trier of facts 
must determine whether the acts prov- 
ed were rendered in good faith or were 
merely in pretended good faith and 
performed with intent to achieve the 
opposite of collective bargaining, and 
the existence of good faith in this con- 
nection involves only an inquiry as to 
facts. National Labor Relations Act, § 
1 et seq. and § 7, 29 U.S.C.A. § 151. et 
seq. and § 157.—Singer Mfg. Co. v. Na- 
tional Labor Relations Board, 119 F.2d 
131, certiorari denied 61 S.Ct. 1119, 313 
U.S. 595, 85 L.Ed. —. 


The National Labor Relations Act 
places on employer the duty to enter 
into discussion with employees with an 
open and fair mind and with a sincere 
purpose to find basis for agreement, 
and: no employer who is party to a 
labor controversy may rightfully refuse 
to comply and thus work a detriment. 
to the public interest, peace and wel- 
fare. National Labor Relations Act, § 1 
et seq. and §°7, 29 U.S.C.A. § 151 et 


seq. and § 157.—Singer Mfg. Co. v. 
National Taber Relations Board, 119 
F.2d 131, certiorari denied 61 S.Ct. 


1119,' 313. U.S. 595, 85° L.Wds. —. 

The National Labor Relations Board 
has authority to determine as a fact 
whether employer was acting in good 
faith, or whether its actions amounted 
to a mere superficial pretense at col- 
lective bargaining with its employees 
and whether the negotiations were cap- 
tious and accompanied by an active 
puzpose to defeat or willfully obstruct 
real bargaining. National Labor Rela- 
tions Act, § 1 et seq. and § 7, 29 U.S.C. 
A. § 151 et seq. and § 157.—Singer Mfg. 
Co. vy. National Labor Relations Board, 
119 F.2d 131, certiorari denied 61 S.Ct. 
1119, 313 U.S. 595, 85 L.Ed. —. 


An order of the National Labor Rela- 
tions Board determining that employer 
has refused to bargain in good faith 
with its employees and their designat- 
ed bargaining agent, and directing. it 
to cease and desist from such refusal, 
is not objectionable as vague and in- 
definite. National Labor Relations Act, 
§ 1 et seq. and § 7, 29 U.S.C.A. §.151 et 
seq. and § 157.—Singer Mfg. Co. y. 
National Labor Relations Board, 119 F.. 
2d'131, certiorari denied 61 S.Ct. 1119, 
313 U.S. 595, 85 L.Hd. —. 

If substantial evidence supports find- 
ing of National Labor Relations Board 
of no bona fide attempt by employer to 
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Board may not dictate terms of formal 
contract, but may only direct employer 
to bargain in good faith. National La- 


bor Relations Act, § 1 et seq. pads reat 


29 U.S.C.A. § 151 et seq. and § 1 
Singer Mfg. Co. v. National Labor Re- 
lations Board, 119 F.2d 131, certiorari 


denied 61 S.Ct. 1119, 313 U.S. 595, 85 


L.Ed. 

An employer who insists on reserving 
right to act unilaterally and of its own 
will alone on matters involving legiti- 


mate collective bargaining, and denies | 


employees any contractual provision 
for opportunity to bargain collectively, 
refuses to “bargain collectively” within 
National Labor Relations Act. Nation-_ 
al Labor Relations Act, § 1 et seq. 
and § 7, 29 U.S.C.A. § 151 et seq. and 
§ 157.—Singer Mfg. Co. vy. National La- 
bor Relations Board, 119 F.2d 131, 
certiorari denied 61 S.Ct. 1119, 313 U.S. 
595. 85 L.Ed. 


yees, 


Where employer, though not refusing ~ © 


to place in proposed agreement with 
employees a provision regarding paid 


holidays, vacations, and bonuses, insist- | 


ed that contract should provide that 
employer might change its practice 
whenever such action seemed neces- 
sary, and refused to agree to provision 
for continuation of existing. practice 
and modification thereof by collective 
bargaining or arbitration, finding of 
National Labor Relations Board that 
employer refused to “bargain collective- 
ly” within statute was warranted. Na- 
tional Labor Relations Act, § 1 et seq. 
and § 7, 29 U.S.C.A. § 151 et seq. and 
§ 157.—Singer Mfg. Co. v. National La- 
bor Relations Board, 119 F.2d 131, cer- 
tiorari denied 61 S.Ct. 1119, 313 U.S. 
595, 85 L.Hd. —. 


Evidence warranted finding of Na- 
tional Labor Relations Board that em- 
ployer did not in good faith enter into 
negotiations as to wages, in that the 
negotiations evinced a design by em- 
ployer to impress on employees a com- 
parative disadvantage of collective deal- 
ing. National Labor -Relations Act, § 
1 et/seq. and § 7,.29. U.SiC.A. '§.151 ‘et 
seq. and § 157.—Singer Mfg. Co. v. 
National Labor Relations Board, 119 F. 
2d 131, certiorari denied 61 S.Ct. 1119, 
313 U.S. 595, 85 L.Ed. —. 


Under National Labor Relations Act, 
an employer cannot be compelled to en- 
ter into contract which does not re- 
duce wages or which binds it not to 
make a reduction in the future, but it 
has the right to insist that question of 
wages be settled by the contract with 
employees’ bargaining agent, and such 
settlement is a proper subject for col- 
lective bargaining, and employees have 
right to include in contract a proper 
clause recognizing the right to bargain 
collectively as to wages. National La- 
bor Relations Act, § 1 et seq. and § 7, 
29 U.S.C.A. § 151 et seq. and § 157.— 
Singer Mfg. Co. v. National Labor Re- 
Jations Board, 119 F.2d 131, certiorari 
genes 61 S.Ct..1119, 313 U.S. 595, 85 


Evidence that employer insisted on 
express reservation in contract of right 
to determine terms and hours of em- 
ployment, limited in no way by provi-. 
sion for collective bargaining, and pro- 
posal by employer of a standard much 
more favorable to it than existing 
standard or standard provided by stat- 
ute, presented question of fact of em- 
ployer’s good faith. National Labor 
Relations Act, § 1 et seq. and § 7, 29 
U.S.C.A. § 151 et seq. and § 157; Fair 
Labor Standards Act of 1938, 29 U.S.C. 
A. § 201 et seq.—Singer Mfg. Co, v. 
National Labor Relations Board, 119 
F¥.2d 131, certiorari denied 61 S.Ct. 
1119, 313 U.S. 595, 85 L.Ed. —. 

Evidence warranted National Labor 
Relations Board’s finding that em- 
ployer, in negotiating for proposed con- 
tract with employees’ bargaining agent, 
did not act in good faith in relation 
to provisions relating to duration of 
agreement, strikes and lockouts, and 
seniority rights. National Labor Rela- 
tions Act § 1 et seq. and § 7, 29 US. 
C.A. § 151 et seq. and § 157.—Singer 
Mfg. Co. v. National Labor Relations 
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a question for triers of facts. 


bor Relations 


forts to negotiate. 


-29 U.S.C.A. § 151 et seq., and § 160 


ae waite em- 
aren Lp lke as agent is essentially 
National 
Labor Relations Act, § 1 et seq. and 
SS) 29 °U.8.C-Ay '§ 151 et seq. and § 
157 ‘Singer Mfg. Co. v. National La- 
Board, 119 F.2d 131, 
certiorari denied 61 8.Ct. 1119, 313 16h 
S. 595, 85 L.Ed. —. 

The National Labor Relations Board 


or 


' could not direct employer to desist 
. from 


interfering with, 
coercing its employees, in exercise of 
their statutory rights “in any other 
manner”, but order should go no fur- 
ther than to restrain employer from 
refusing to bargain collectively with 
employees and from any other act in- 
terfering with bargaining agent’s ef- 
National Labor Re- 
lations Act, § 7, 29 U.S.C.A. § 157.— 
Singer Mfg. Co. v. National Labor Re- 
lations Board, 119 F.2d 131, certiorari 
Satna 61 8.Ct. VYIL9}- 313 US. 595, 85 


restraining, or 


In the interest of certainty, admin- 
istrative orders, such as orders of Na- 
tional Labor Relations Board, and ju- 
dicial judgments, should be limited 
strictly to disposition of issues actually 
presented. National Labor Relations 
Act, § 1 et seq., 29 U.S.C.A. § 151 et 
seq. 'tSinger Mfg. Co. v. National Labor 
Relations Board, 119 F.2d 131, certi- 
orari denied 61 S.Ct. rhb oes 633 US. 595, 
85 L.Ed. —. 


The National Labor Relations Act 
does not give National Labor Relations 
Board authority which courts cannot 
rightly exercise to enjoin violations of 
all provisions of the Act merely be- 
cause violation of one has been found, 
but to justify an order restraining oth- 
er violations, it must appear that they 
bear some semblance to that which the 
employer has committed, or that danger 
of their commission in future is_ to 
be anticipated from past conduct. Na- 
tional Labor Relations Act, § 1 et seq., 
29 “U,S:C:A.. § 151 et seq.—Singer Mfg. 
Co. v. National Labor Relations Board, 
119 F.2d 131, certiorari denied 61 S.Ct, 
1119, 313 U.S. 595, 85 L.Ed 

C.C.A.7. The court to which petition 
by the National Labor Relations Board 
for enforcement of a cease and desist 
order is presented has duty of deter- 
mining whether finding on, which 
Board’s order rests is supported by 
substantial evidence. National Labor 
Relations Act, § 1 et seq., and § b0 te) 

ce). 
—National Labor Relations Board v. 
Auburn Foundry, 119 F.2d 331. 

Enforcement of an order of the Na- 
tional Labor Relations Board may not 
be denied because the Board has ap- 
parently given credit to its own wit- 
nesses in matters of conflict, since the 
Board may place its stamp of approval 
on its own witnesses as against the 
world if it so desires. National Labor 
Relations Act, § 8(1-3), 29 U.S.C.A. § 
158(1- 3).—National Labor’ Relations 
Board v Auburn Foundry, 119 F.2d 
331. 

The court was without authority to 
compel compliance with stipulation in 
which National Labor Relations Board 
agreed that an election would be held 
for purpose of determining a bargain- 
ing agent for employees, and Board’s 
failure to perform would not justify 
denying Board’s petition for enforce- 
ment of its order against employer, 
though such failure could not be justi- 
fied on theory that a fair election could 
not be -held. National Labor Rela- 
tions Act, § 1 et seq., and § 10(c), 29 
U.S.C.A. § 151 et seq., and § 160(c).— 
National Labor Relations Board ‘v. Au- 
burn Foundry, 119 F.2d 331. 

Literature prepared by the National 
Association of Manufacturers and pur- 
porting to answer questions concerning 
the National Labor Relations Act by 


- quoting the author of the bill, one of 


42 C.J. ANNO.—226 


i 


with organization 


B | arépowents’ 


Committee on Labor of the United 
States House of Representatives, could 
not be construed as calculated to mis- 
lead with respect to employees’ rights 
under the act, and distribution of the 
literature was improperly found by the 
National Labor Relations Board to vio- 
late prevision of the act against in- 
terfering with, restraining, or coercing 
employees in exercise of rights guaran- 
teed by act. National Labor Relations 
Act, § 8(1), 29 U.S.C.A. § 158(1).— 
National Labor Relations Board v. Au- 
burn Foundry, 119 F.2d 331. 

Employer’s preference for a particu- 
lar association of employees was legiti- 
mate provided no affirmative act was 
committed or statement made with view 
of assisting its organization or main- 
tenance. National Labor Relations Act, 

§ 8(1), 29 U.S.C.A. § 158(1).—National 
fates Relations Board yv. Auburn 
Foundry, 119 F.2d 881. 

Bvidence of activities by employer’s 
supervisory personnel in connection 
of an independent 
shop union supported conclusion of 
National Labor Relations Board that 
employer had unlawfully interfered 
with the formation of a labor organiza- 
tion. National Labor Relations Act, § 
8(1, 2), 29° U.S.C.A. § 158, 2).—Na- 
tional Labor Relations Board vy. Au- 
burn Foundry, 119 F.2d 331. 

In proceeding by National Labor 
Relations Board, leading form of ques- 
tion addressed by counsel for employer 


-to witness, who had shown his reluc- 


tance to give testimony adverse to fel- 
low employee, was not objectionable. 
National Labor Relations Act, § 1 et 
seq., 29 U.S.C.A. § 151 et seq.—Nation- 
al Labor Relations Board v. Auburn 
Foundry, 119 F.2d 331. 


C.C.A.7. In proceeding against em- 
ployer for unfair labor practices, acts 
of industrial espionage of two em- 
ployees as found by Senate committee 
at some time and place wholly unrelat- 
ed to employer and its business could 
form no rational basis for a finding 
of the National Labor Relations Board 
that such employees were performing 
acts of the same character for the 
employer. National Labor Relations 
Act § 1 ands $378 (e310 
. 151 et seq., and §§ 
158(1, aye 160(e) —National Labor Re- 
lations Board v. Illinois Tool Works, 
119 F.2d 356. 

In proceeding against employer for 
unfair labor practices, employer’s ad- 
missidén of labor espionage during em- 
ployment of two employees was not of 
itself sufficient to constitute a rational 
basis for inferring that labor espionage 
was continued by the employer after 
the two employees were discharged, and 
the burden of proving such continued 
espionage was on the National Labor 
Relations Board. National Labor Rela- 
tions Act §§ 8(1, 3), 10(c), 29 U.S.C.A. 
§§ 158(1, 3), 160(c).—National Labor 
Relations Board y, Illinois Tool Works, 
119 F.2d 356. 

On question whether employer was 
guilty of unfair labor practices, state- 
ment of foreman, on morning following 
employees’ meeting, that “it was gen- 
eral knowledge that I was there at 
the meeting’’, would not bind employer 
nor override’ employer’s positive state- 
ment to contrary and, if true, would 
not tend to prove that ‘the foreman was 
there by order or as a representative 
of the employer. National Labor Re- 
lations Act § 1 et seq., 29 U.S.C.A. § 
151 et seq.—National Labor Relations 
Board v. Illinois Tool Works, 119 F.2d 
356. 

The strict rule pertaining te the ad- 
mission of evidence has been relaxed in 
proceedings against employer for vio- 
lation of the National Labor Rela- 
tions Act, but the relaxation was made 
for the sole purpose of expediting ad- 
ministrative procedure and not to limit 
in any manner the well-known rules 
relating to the weight or the applica- 
bility or the materiality of evidence. 
National Labor Relations Act § 1 et 


the Supreme seq, 29 U.S.C.A. § 151 et ‘seq.—Nation- 


Court — o the United States and the 


al Labor Relations Board v. Tinos 
Tool Works, 119 F.2d 356. 

- In proceeding against employer for — 
unfair labor practices, offending acts. 

ceased at time or after charge is made 

are properly enjoined on ground that — 
court may infer that the ceasing was 
caused by the filing of the charge. Na- — 
tional Labor Relations Act §§ 8(1, 38), 

10(c), 29 U.S.C.A. §§ 158(1, 38), 160(c). 
—National Labor Relations Board v. — 
Illinois Tool Works, 119 F.2d 356. bat 

In proceeding against employer for | 
unfair labor practices where employer — 
had discharged labor spies more thana — 
year prior to the filing of charge — 
against employer and did not employ — 
labor spies at time charge was filed, — 
and there was no threat or intimation 
by employer that it would renew such. 
practice, cease and desist order against 
employer was not warranted. Nation in 
al Labor Relations Act §§ a AeA LOGe) sa hs 
297. UWS.CiAL §§$i/158(D, 3) 391160 (e)-—Naske 
tional Labor Relations Board v. Illinois 
pri Works, 149 F.2d 356. 

C.C.A.7, The National Labor Rela- 
tions Act contemplates that a proceed- 
ing thereunder ‘shall promote public 
welfare, and not that it shall benefit 
private parties in respects unrelated t 
that welfare. National Labor Relation 
Act, § 1 et seq., and § 8(1, 3), 29 ae 
C.A. § 151 et seq., and § 158(1, 
National Labor Relations ; 
Mall Tool Co., 119 F.2d 700. 


An order of the National Labor Re 


Relations Act should not have included — " 


a direction that employer disestablis 
a union organization, where such or-. 
ganization had ceased to exist and evi- 
dence did not show reasonable grou 1d 
for fear or probability that organi ; 
tion would again come into 
National Labor Relations Act (Le 8s 
29 U.S.C.A. § 158(1, 3).—National th 
bor Relations Board v. Mall Tool Co 
119 F.2d 700. 

C.C.A.7. Language, in an address t 
automobile manutacturer’s 


there was a movement to organiz 
manufacturer’s plant, that vice presi f 
dent knew of three forms of union ers 
and that any of them was acceptable, » 

but that because vice president WoRnt 
probably conduct negotiations 


fer dealing with men who knew man- 
ufacturer’s business, could not be con- 
strued as prohibited “coercion” an 
“restraint”’ upon employees in free e 
ercise of their rights to form a uni 
of their own choosing. National La \ 
bor Relations Act §§ 7, 8(1-3), 29 U.S. ire ; 
C.A. §§ 157, 158(1-3) —Diamond T)/Mo- 

tor Car Co. v. National Labor Rela 
tions Board, 119 F.2d 978. : 

A mere showing of prefereiiee as be- 
tween labor organizations by an em-  ~ 
ployer does not constitute unlawful in- 
terference with an employee in the ex- 
ercise of his rights under National La- 
bor Relations Act, and it is only when 
such asserted preference, with sur- 
rounding circumstances, amounts to — 
improper influence and approaches a 
coercive character, that it is to be con- 
demned. National Labor Relations 
Act 3 7, 8(1-8), 29 U.S.C.A. §§ 157, 
158(1-3).—Diamond T Motor Car Co. y. 
National Labor Relations Board, 119 
F.2d 978. 

Evidence did not sustain finding of 
National Labor Relations Board that 
automobile manufacturer dominated or 
interfered with formation or adminis- 
tration of employees’: union and was 
guilty of “unfair labor practices,” and 
hence manufacturer’s petition to vacate 
board’s order against manufacturer 
would be aliowed and board’s petition 
for enforcement of order would be de- 
nied. National Labor Relations Act §§ 
7, 8(1-8), 29 U.S.C.A. §§ 157, 158(1-3). 
—Diamond T Motor Car Co. v. Nation- 
al Labor Relations Board, 119 F.2d 
978. 


C.C.A.7.. Where the only unfair la- 


§ 57 


bor practice charged against employer 
and found by National Labor Rela- 
tions Board, which finding was af- 
firmed by 
was that employer had refused to 
grant exclusive recognition to a certain 
union, a paragraph in enforcement de- 
eree which, after directing employer to 
cease and desist from refusing to bar- 
gain with union, directed employer to 
desist from in any other manner inter- 
fering with employees in exercise of 
the right to self-organization, would 
be eliminated on employer’s petition 
for modification of decree. National 
Labor Relations Act § 1 et seq., and § 
% 29) U.SiC.A..§ 151. et. seq., and § 
157.—McQuay-Norris Mfg. Co. v. Na- 
tional Labor Relations Board, 119 F.2d 
1009, modifying 116 F.2d 748, certio- 
rari denied 61 S.Ct. 848, 313 U.S. 565, 
85 L.Ed. ‘ , - : 
On employer’s petition, Circuit Court 
of Appeals had power to modify en- 
forcement decree directing that order 
of National Labor Relations Board 
against employer be enforced, since 
decree was, in effect, a continuing in- 
junction. National Labor Relations 
- Act § 1 et seq., 29 U.S.C.A.: § 151 et 
seq.—McQuay-Norris Mfg. Co. v. Na- 
tional Labor Relations-Board, 119 F. 
2d 1009, modifying 116 F.2d 748, cer- 


tiorari denied 61 S.Ct. 848, 313 US. 
4565, 85 L.Hd.: —. f ‘ 
iy C.C.A.7. Corporations which were 


‘intimately associated in a joint enter- 
prise, as affiliated corporations, under 
the same management, engaged in an 
industrial operation involving a direct 
and continuous flow of commerce 
across state lines to the market were 
subject to the National Labor Rela- 
tions Act. National Labor Relations 

Act § 1 et seq., 29 U.S.C.A. § 151 et 

seq.—National Labor Relations Board 
-y. Aluminum Products Co., 120 F.2d 
567. 
Bein proceeding under the _ National 
Labor Relations Act, credibility of 
_. witnesses is for the National Labor 
. Relations Board as the trier of facts. 
- National Labor Relations Act § 1 et 
sedan 29. UN.CA. § 151 et seq.—Na- 
tional Labor’ Relations Board _ v. 
Aluminum Products Co., 120 F.2d 567. 

' Under the National Labor Relations 
Act, an employer must preserve the ut- 
most of neutrality so far as its em- 
__ployees’ right to-organize and to des- 
-ignate their bargaining agents is con- 
cerned. National Labor Relations -Act 
- §§ 7, 8(1-4), 29 U.S.C.A. §§ 157, 158 
(1-4) .—National Labor Relations 
Board v. Aluminum Products Co., 120 
- F.2d 567. 

Hyidence that former employee was 
— @ailed to report for work, that official 
of local union asked him to sign_peti- 
_ tion for that organization and advised 
him that he could not go to work un- 
less he did so, that employee reported 
- this to his foreman who _ instructed 
him to again see the official, that the 
official gave employee a time card and 
told him to go to work, and again 
asked him to sign the petition, and 
that the employee refused and re- 
turned the time card and said that he 
was not going to work, failed to es- 
tablish that the employers failed to 
reinstate employee because of his re- 
‘fusal to transfer his allegiance to the 
local union. National Labor Relations 
Act §§/7, 8(1-4), 29 U.S.C.A. §§ 157, 
158(1-4).—National Labor’ Relations 
Board vy. Aluminum Products Co., 120 
F.2d 567, 

Where plant was closed for the first 
two days of, hearing of charges made 
against employers before the National 
Labor Relations Board, and as soon 
as it became apparent that it would be 
‘unnecessary to keep the plant closed 
in order that the proceedings might 
progress without interruption, the 
plant. was reopened, the National La- 
bor Relations Board improperly or- 
dered the employers to make whole all 
of the employees for loss suffered by 
reason of closing the plant. National 
Labor Relations Act §§ 7, 8(1-4), 29 
U.S.C.A. §§ 157, 158(1-4).—National 
Labor Relations Board y. Aluminum 
Products Co., 120 F.2d 567, 


Circuit Court of Appeals, - 


The fact that order of the National 
Labor Relations Board was based on 
finding some four years old and was 


allowed to remain in desuetude for 


some two years did not render the or- 
der unenforceable, since it was bind- 
ing from the time of its entry, and if 
the employers believed it should not be 
enforced, they had a right to assert 
such belief in a proper proceeding. 
National Labor Relations Act §§ 7, 8 
(1-4), 29 U.S.C.A. §§ 157, 158(1—4).— 
National Labor Relations Board v. 
Aluminum Products Co., 120 F.2d 567. 

Where order of the National Labor 
Relations Board was based on finding 
some four years old and the order had 
been allowed to remain in desuetude 
for some two years, the order was 
without prejudice to the rights of 
employees if they should see fit to seek 
in a proper proceeding certification of 
bargaining agent other than that rec- 
ognized at the time of the order. Na- 
tional Labor Relations Act, §§ 7, 8(1- 
4), 29 U.S.C.A. §§ 157, 158(1-4).—Na- 


tional Labor’ Relations. Board _ vy. 
Aluminum Products Co., 120 F.2d 567. 
Where __ trial examiner inquired 


whether employers intended to submit 
further evidence, at the close of the 
evidence, and counsel for the employ- 
ers stated that he was willing to rest, 
application to offer additional evidence, 
which appeared to be merely cumula- 
tive and might have been presented at 
the hearing, could not be made subse- 
quently on ground that the employers 
did not think that the National Labor 
Relations Board had established a pri- 
ma facie case and did not believe that 
employers were subject to the provi- 
sions of the National Labor Relations 
Act. National Labor Relations Act, §§ 
7, 8(1-4), 29 U.S.C.A. §§ 157, 158(1-4). 
—National Labor Relations Board vy. 
Aluminum Products Co., 120 F.2d 567. 

If employers had complied with any 
portion of order of the National Labor 
Relations Board, to the extent of such 
compliance they were not required to 
again perform upon the granting of 
petition to enforce the order. National 
Labor Relations Act § 1 et seq., 29 U.S. 
C.A, § 151 et seq.—National Labor Re- 
lations Board v. Aluminum Products 
Co,, 120 F.2d 567: 


C.C.A.7. The National Labor Rela- 
tions Aet intrusts the National Labor 
Relations Board with exclusive power 
to prevent unfair labor practices and 
designates the Cireuit Court of Ap- 
peals as the forum to which petitions 
for enforcement or review of the 
board’s order shall be addressed, and 
exercise of the board’s jurisdiction 
does not require that prior leave be 
obtained from a state court which has 
theretofore appointed a receiver for the 
employer. National Labor Relations 
Act § 1 et seq., 10(a, c, e, f), 29 U.S. 
C.A. §§ 151 et seq., 160(a, c, e, f).— 
National Labor Relations Board vy. 
Bachelder, 120 F.2d 574. 

The National Labor Relations Act 
applies to a receivership. National 
Labor Relations Act, §§ 2(1), 10(a), 29 
U.S.C.A. §§. 152(1), 160(a).—National 
Labor Relations Board y. Bachelder, 
120 F.2d 574. 


Successor trustee, against whom sup- 
plemental complaint was filed by the 
National Labor Relations Board sub- 
stituting him in place of predecessor 
as respondent, could not challenge 
board’s order on ground that the La- 
bor Relations Act was inapplicable to 
successor because of failure to file a 
complaint charging that successor had 
violated the act. National Labor Rela- 
tions Act § 1 et seq., 29 U.S.C.A. § 151 
e seq.—National Labor Relations 
Board vy. Bachelder, 120 F.2d 574. 

The National Labor Relations Act 
requires that in matter of collective 
bargaining both employer and em- 
ployees enter into. discussion with 
open’ and fair minds, and a _ sincere 
purpose to find basis of agreement 
touching wages and hours and condi- 
tions of labor, and, if found, to em- 
body it in a contract as specific as pos- 
sible. National Labor Relations Act, 
$$ 7, 8(1, 3, 5), 9(a), 29 U:S,ClAN' ss 
157, 158(1, 3, 5), 159(a).—-National La- 


tt bis ; ; * We 
é PR Reo os ace, Sy 
-bor Relations Board v. el 
F.2d 574. — ened Glee Nic Mad es. 
Byidence sustained conclusions 


lectively with union as exclusive agen 
of employees and that employer inter- 
fered with, restrained and coerced the 
employees in exercise of their rights to 
self-organization as guaranteed by the 
National Labor Relations Act. Na- 
tional Labor Relations Act, §§ 7, 8(1, 
8, 5), 9(a), 29. U.S.C.A, §§ 157, 158(1, 


3, 5), 159(a).—National Labor: Rela- 
ions Board y. Bachelder, 120 F,2d 


The National Labor Relations Board 
was not barred by “laches’’ from seek- 
ing, by petition filed on November 8, 
1940, enforcement of order entered on 
March 22, 1940, in response to com- 
plaint issued September 26, 1938. Na- 
tional Labor Relations Act § 10(e), 29 
U.S.C.A. § 160(c).—National Labor Re- 
ieone Board y. Bachelder, 120 F.2d 


€.C.A.7. The Circuit Court of Ap- 
peals had no power to review that por- 
tion of an order of the National Labor 
Relations Board directing that an elec- 
tion be held to determine whether em- 
ployees desired a certain union as their 
bargaining agent, since, under the pro- 
vision of the National Labor Relations 
Act relating to review of certification 
of a selected bargaining agent, there 
could be no court review until the 
board issued an order and required the 
employer to do something predieated 
on the result of an election. National 
Labor Relations Act § 9, 29 U.S.C.A. 
§ 159.—Wilson & Co. v. National Labor 
Relations Board, 120 F.2d 913. 

Employees have a right to strike for 
good cause or for no cause, but the 
strike must be conducted in a lawful 
manner, and when so conducted the 
striker retains his status as an “em- 
ployee’ and is protected by the Na- 
tional Labor Relations Act. - National 
Labor Relations Act § 1 et seq., 29 U. 
S.C.A, § 151 et seq.—Wilson & Co. v. 
Bie ae Labor Relations Board, 120 


C.C.A.7. An employee who checked 
orders and materials in employer’s 
post-fabricating department, another 
who was a stock clerk in shipping de- 
partment, and another who checked 
and recorded weights in shipping de- 
partment, were properly excluded by 
the National Labor Relations Board 


of. 
the National Labor Relations Board 
that employer refused to bargain col- 


io 


from bargaining unit comprising hour- | 


ly paid production and maintenance 
employees and excluding clerical em- 
ployees, but an employee who, though 
often engaged in some clerical task, 
worked mainly as a loader in réinfore- 


ing department was properly included — 


in unit and was entitled to vote at 
election for bargaining agent.—Nation- 
al Labor Relations Board v. Calumet 
Steel Division of Borg-Warner Corpo- 
ration, 121 F.2d 366. 


Where heaters, who were primarily 
engaged in the same physical work as 
their fellow- crew members, testified 
that they did not consider themselves 
bosses” and that they were eligible to 
membership in labor organizations and 
denied that they possessed any power 
to hire or discharge, it was reasonable 
to conclude, as did the National Labor 
Relations Board, that heaters, though 
possessing some indicia of supervisory 
authority with respect to mechanical 
operations, were allied in interest and 
in character of work with fellow crew 
members, and they were properly in- 
cluded in’ bargaining unit excluding 
supervisory employees and were en- 
titled to vote at election to choose bar- 
gaining agent.—National Labor Rela- 
tions Board y. Calumet Steel Division 
Ee ar es, Maree Corporation, 121 F.2d 


Consistency in administrative rul- 
ings of the National Labor Relations 
Board is essential, but there is an al- 
lowable area for the play of adminis- 
trative discretion. National Labor Re- 
lations Act § 9(b), 29 U.S.C.A. 159 
(b).—National Labor Relations Board 
y. Calumet Steel Division of Borg- 
Warner Corporation, 121 F.2d 366. 


if 


ota 


me ensu 
which em 


d- 
he National Labor Relations Board 
could not utilize the procedure pre- 
scribed for the enforcement of the Na- 
tional Labor Relations Act as a_basis 
for not enforcing it:—National Labor 
“Relations Board vy. Calumet Steel Di- 
vision of Borg-Warner Corporation, 
121 F.2d 366. 


An employer could not complain of 


lapse of time between date of election 
at which employees’ bargaining agent 
was chosen and date of certification of 
agent by the National Labor Relations 
Board on ground that some 58 em- 


ployees who had been included in ap-’ 


propriate bargaining unit were no 
longer employed on date of certifica- 
tion, where employer failed to show 
that change of personnel operated to 
reduce majority standing of agent cho- 
sen, and majority status of agent was 

- not challenged on that_ ground.—Na- 
tional Labor Relations Board v. Calu- 
met Steel Division of Borg-Warner 
Sorporation, 121 F.2d 366. 

, An employer which refused to bar- 
gain collectively with local union cho- 
sen as employees’ bargaining repre- 
sentative, offering to bargain with 
union as representative of its members 
only, and refused to sign proposed 
contract for recognition of union, vio- 
lated the National Labor Relations 
Act, and an order of the National La- 

- por Relations Board directing employ- 
- er to bargain collectively with union 

_ was proper. National Labor Relations 

Act § 8(1, 5), 29 U.S.C.A. § 158(1, 5).— 
National Labor Relations Board v. 
Calumet Steel Division of Borg-War- 

ner Corporation, 121 F.2d 366. 
Where there was evidence that em- 

ployer availed itself of labor spy serv- 

ices in 1935 and discontinued those 

- services about March 1, 1937, some 14 

. months before filing of charge against 
employer, that conduct was in viola- 
tion of the National Labor Relations 

Act, and an order barring the resump- 
tion of such activity was not improper. 

~ National Labor Relations Act § 8(1), 
29 U.S.C.A. § 158(1).—National Labor 

_ Relations Board v. Calumet Steel Divi- 

~ sion of Borg-Warner Corporation, 121 

eo ).20' 366. 

4 It is for the National Labor Rela- 
tions Board and not the courts to de- 
‘termine how the effect of unfair labor 
practices may be expunged.—National 
Labor Relations Board v. Calumet 
Steel Division of Borg-Warner Corpo- 
ration, 121 F.2d 366. 

Where principal issue on petition for 
enforcement of an order of the Nation- 
al Labor Relations Board turned on 
validity of election at which local un- 

ion was chosen as collective bargaining 
agent of employees at employer’s fac- 
tory at Chicago Heights, Ill., a certain 

portion of order was modified so as to 
require only that employer cease and 
desist from in any manner interfering 
with efforts of union to bargain col- 
lectively with the division at Chicago 

Heights, Jl]—National Labor_ Rela- 

tions Board y. Calumet Steel Division 
-of Borg-Warner Corporation, 121 F.2d 

366. 


— nee eee oi | 
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C.C.A.7. The Trial Examiner, as a 
court, has a rather wide discretion in 
matter of granting continuance for ab- 
sence of witnesses from hearing on al- 
leged violation of the National Labor 
Relations Act, and exercise of that dis- 
— eretion should not be interfered with 
by a reviewing court except upon clear 

showing of abuse. National Labor Re- 

lations Act, §§ 8(1, 2, 5), 10(c), 29 
¥TS.C.A.; §§ 158(1, 2, 5), 160(c).—Na- 

tional Labor Relations Board y._ Al- 

goma Plywood & Veneer Co., 121 F.2d 

602. ‘ 

Trial Mxaminer’s denial of contin- 

uance for absence of witnesses from 
hearing on alleged violations of the Na- 
- tional Labor Relations Act was not an 
abuse of discretion and did not deprive 
employer of ‘‘due process of law’ in 

absence of reason for failure of wit- 
nesses to appear or offer of medical 


ipsa 


Sa EN 


stimony_ : 
witnesses would be impaired by at- 


endance upon the hearing. National 
Labor Relations Act, ay scl, 2, 5), 10 
» 29) US. CAL $5 “1b 8(1,” 2, 160 


(¢) 5) 
(c).—National Labor Relations Board 
v. Algoma Plywood & Veneer Co., 121 
F.2d 602. 
_ A statement by superintendent dur- 
ing conference on date that employer 
had allegedly refused to bargain. col- 
lectively with union that employer 
might even question right of union to 
represent majority did not under the 
circumstances amount to a-challenge of 
the union’s majority, in sense that 
would impose burden on union to make 
such proof. National Labor Relations 
Act, § 8(1, 2, 5), 29 U.S.C:A. § 158(1, 
2, 5)—National Labor Relations Board 
v. Algoma Plywood & Veneer Co., 121 
F.2d 602. : 

Hvidence sustained finding that union 
had a majority of employees in appro- 
priate unit on and subsequent to date 
on which employer had allegedly re- 
fused to bargain collectively with the 
union, National Labor Relations Act, 
§ 8(1, 2, 5), 29 US.C.A. § 158(1, 2, 
6).—National Labor Relations Board v. 
Algoma Plywood & Veneer Co,, 121 F. 
2d 602. : 

Conference at which emplover had al- 
legedly refused to bargain with union 
would not be considered alone in de- 
termining whether conclusion of Na- 
tional Labor Relations Board that em- 
ployér had refused to bargain might 
be sustained, but conference would be 
considered in connection with that 
which had happened before. National 
Laber Relations Act, § 8(5), 29 U.S.C.A. 
§ 158(5).—National Labor Relations 
Board y. Algoma Plywood & Veneer 
Co., 121 F.2d 602. 


The length of time an employer must 
continue to bargain in order to demon- 
strate its good faith under the National 
Labor Relations Act is not indefinite 
in the sense that, upon a proper sub- 
ject for bargaining, the employer must 
continue discussion indefinitely. Na- 
tional Labor Relations Act, § 8(5), 29 
U.S.C.A, § 158(5).—National Labor Re- 
lations Board y. Algoma Plywood & 
Veneer Co., 121 F.2d 602. 

Hvidence would not sustain conclu- 
sion of National Labor Relations Board 
that employer had refused to bargain 
with union at conference on date al- 
leged by board. National Labor Rela- 
tions Act, § 8(5), 29 pe ae 158(5). 
—National Labor Relations Board v. 
Algoma Plywood & Veneer Co., 121 F. 
2d 602. 

Where conclusion of National Labor 
Relations Board that employer was 
guilty of an unfair labor practice in 
taking vote on whetber employees 
should strike was based largely on 
speech maue by superintendent before 
vote was taken, the speech was. to be 
interpreted. as a whole and not from 
eertain phrases isolated from the con- 
text, in determining the effect thereof. 
National Labor Relations Act, § 8(1, 2, 
Be Opes GC aa ES eb Sas eas O)—aNa 
tional Labor Relations Board vy, _ Al- 
goma Plywood & Veneer Co., 121 F.2d 
602. 

Evidence would not sustain finding 
of National Labor Relations Board that 
employer was guilty of an unfair labor 
practice in conducting a “strike vote” 
among employees on day after union 
had passed a strike resolution in viola- 
tion of its constitution, notwithstand- 
ing statements in speech by _superin- 
tendent before vote was taken that 
strike would require shut-down of 
plant because of inability to fill orders, 
since employer as a necessary business 
expedient was justified in fairly ascer- 
taining by the strike vote what it could 
expect of its employees. National La- 
bor Relations Act, § 8(1, 2, 5) PRS 
CLA. § 158(1, 2, 5).—National Labor 
Relations Board v. Algoma Plywood & 
Veneer Co., 121 F.2d 602. 

Bvidence would not sustain conclu- 
sion of National Labor Relations Board 
that employer was guilty of an unfair 
labor practice in the formation and ad- 
ministration of -local independent un- 
ion, though first organizational meeting 


to support theory that health — 


Labor Relations Board vy, Algoma Ply- — 


_port of an employees’ association, and | 


A \ ga § ; Ve kaw 


was called by a supervisor em lo: ree. 
National Labor Relations aoe 58 , sy 
5), 29 U.S.C.A. § 158(1, 2,5).—National 


wood & Veneer Co., 121 F.2d 602. 

A partial closed shop provision in — 
agreement between employer and em- 
ployees’ association could not be relied 
on by the National Labor Relations — 
Board to show discrimination against. 
union in favor of the association, par- 
ticularly where employer in bargaining 
with union had offered a closed shop "a 
provision which union wag unable or | 
unwilling to accept. National Labor 
Relations Act, § 8(1, 2, 5), 29 U.S.C.A. § 
Ate 2, Py aeetonsl Labor Relations 

. Algoma woo iT 
€o,, 121, #24 602. ko 

A contract which employer entered 
into with employees’ association but — 
which did not purport to be final did 
not evidence that association was dom- — 
inated by employer in violation of the 
National Labor Relations Act, merely ~_ 
because many requests made b asso0-, “ 
ciation were not granted and hesanas face 
posta ce made no provision fixing 
wages, hours or seniority. National — 
Labor Relations Act, § 81, 2, 15) ma OMe ms 
ULS.C.A. § 158(1, 2, 5).—National La- 
bor Relations Board y. Algoma Ply- 
wood & Veneer Co., 121 F.2d 602. " 

Refreshments furnished and paid for 
by employer. on condition that every 
employee be invited to social gathering 
of employees’ association could not be 
relied on by the National Labor Re- 
lations Board to show financial support — 
of the association by employer. Na- _ 
tional Labor Relations Act, § 8(1, 2, 
5), 29 U.S.C.A, § 158(1, z, d).—Natione” 
Labor Relations Board y. Algoma Ply- — 


r 


wood & Veneer Co., 121 F.2d 602. 
_Where a number of employees had _ 
signed up with both employees’ associa- — 
tion and with union, employer proper- 
ly took position that such employees 
could not be counted for either or- 
ganization in determining a majority 
for purpose of recognition under the 
National Labor Relations Act. National — 
Labor Relations Act, § 8(1, 2, 5), 29 
US.C.A. § 158(1, 2, 5).—National La- — 
bor Relations Board v. Algoma Ply- 
wood, & Veneer Co., 121 F.2d. 602. 7! 
An employer when demand is made — 
by a labor organization for recognition — 
as a bargaining representative must 
decide at its own hazard whether the of 
organization represents a majority. 


National Labor Relations Act, § 8(, — 
2,'.5),, 29 U.S.C.A. 8) 1158, 2 Soe 
National Labor Relations Board vy. 


Algoma Plywood & Ve bg AY 
See y neer Co., 124 


_Hvidence would not sustain conclu- 
sion of National Labor Relations Board 
that employer was guilty of an “un-— 
fair labor practice’ in recognition of as } 
employees’ association as sole bargain- 

ing agent of employees. National La- 
hor Kelations Act, § 8(1, 2,5), 29 U. 
S.C.A. § 158(1, 2, 5).—National Labor — 
Relations Board v. Algoma Plywood — 
& Veneer Co., 121 F.2d 602. * a 


agi 

C.C.A.7, Evidence supported findings 
of the National Labor Relations Board 
of interference, restraint, and coercion | 
on the part of an employer towards its _ 
employees and of domination and sup- 


the board properly concluded that the 
association was merely a reflection of 
the employer’s interference, notwith- 7 

standing a majority of employees pres- ~ ; 
ent at a meeting voted for an inde- — 
pendent company union. National La- 

bor Relations Act § 8(1-3), 29 U.S.C.A. 

§ 158(1-3).—National Labor Relations 

Hoes y. Reynolds Wire Co., 121 F.2d 

An order of the National Labor Re- 
lations Board  disestablishing em- 
ployees’ association as their bargaining 
agent on the basis of findings of in- 
terference, restraint and coercion, domi- 
nation and support of association by 
employer, was required to be without 
prejudice to employees’ rights, if they 
should see fit, to seek in a proper 
proceeding certification of another_bar- 
gaining agent. National Labor Rela- 
tions Act, § 8(1-3), 29 U.S.C.A. 

158(1-3).—National Labor Relations, 


~ bor Relations Board vy. 


_ mandate 


enforcement of its 
- rule does not relieve court of duty 


§ 57 
ones v. Reynolds Wire Co., 121 F.2d 
©.C.A.7. On petition for enforcement 


of order of National Labor Relations 
Board, the Circuit Court of Appeals 
should ignore even flagrant abuses of 
judgment or of discretion by the board 
as trier of facts and search the record 
solely for the purpose of ascertaining 
whether there existed some evidence 
supporting the board’s finding. WNa- 
tional Labor Relations Act, § 10(c), 29 
U.S.C.A. § 160(c).—National Labor Re- 
lations Board v. Gutmann & Co., 121 
F.2d 756. 

Where local labor organization noti- 
fied employer that it represented ma- 
jority of employees and supported its 
claim by submitting photostatie copies 
of signed membership cards, and later 
m national union asserted that it rep- 
resented majority of workers and de- 
manded right to bargain for them 
but did not support its claim, the ac- 
tion of the employer in recognizing the 
local labor organization and in ignoring 
the claim of the national union was 
not improper and did not constitute a 
violation of the National Labor Re- 
lations Act. National Labor Relations 
Aet, $'8(1; 2), 29 U.S.C.A. § 158(1, °3). 
—wNational Labor Relations Board vy. 
Gutmann & Co., 121 F.2d 756 

The action of employer. in paying 


monthly check-off to local labor organ- 
ization which represented a majority 


of the employees was proper and did 
not constitute a preference for’ that 
organization over national union.. Na- 
tional Labor Relations Act § 8(1, 2), 
29 U.S.C.A. § 158(1, 2).—National La- 


Gutmann & 

OO Lal 2d (7.56! : 
j C.C.A.7. The failure of an employer 
seeking review of an order of the Na- 


tional Labor Relations Board to _pre- 


sent the evidence in question and an- 
swer form is fatal to jurisdiction of 
Circuit Court of Appeals, even where 
there is a copending counter petition by 
the Board for enforcement of its or- 
der, supported by a record, certified by 


the board, and set forth in question 


- and answer form. National Labor Re- 
lations Act § 10(e), 29 U.S.C.A. § 160 

' (e).—Foote Bros. Gear & Machine Cor- 
‘poration vy. National Labor Relations 
oard, 121 F.2d 802, conforming to 
National .Labor Relations 
Board v. Foote Bros. Gear & Machine 
Corporation, 61 S.Ct. 318, 311 U.S. 


620, 85 L.Ed. —, reversing 114 F.2d 
e611. 


The findings of the National Labor 
Relations Board on conflicting evidence 
must be accepted by Circuit Court of 
Appeals on petition by the Board for 
order, but such 


of examining the evidence to ascertain 
the existence of substantial evidence 
to support the findings of the Board. 
National Labor Relations Act § 10(e), 
29 U.S.C.A. § 160(e).—Foote Bros. Gear 
& Machine Corporation v. National La- 
- bor Relations Board, 121 F.2d 802, 
conforming to mandate National Labor 
Relations Board v. Foote Bros. Gear 
Machine Corporation, 61 S.Ct. 318, 
311 U.S. 620, 85 L.Ed, —, reversing 
114 F.2d 611. 


C.C.A.8. That record contains testi- 
mony inconsistent with findings of Na- 
tional Labor Relations Board will not 
justify court in setting aside Board’s 
findings nor in refusing to enforce 
Board’s order based thereon, where 
there is substantial testimony support- 
ing Board’s findings. National Labor 
Relations Act § 10(e), 29 U.S.C.A. § 
160(e).—National Labor Relations 
Board vy. Skinner & Kennedy Stationery 
Co., 113 F.2d 667. 


The evidence to support findings of 
National Labor Relations Board need 
not all be consistent nor undisputed. 
National Labor Relations Act § 10(e), 
29 U.S.C.A. § 160(e).—National Labor 
Relations Board v. Skinner & Kennedy 
Stationery Co., 113 F.2d 667. 

A foreman, in his relation to hig em- 
ployer, is an “employee” within Na- 
tional Labor Relations Act, and in his 
relation to the laborers under him he 
is representative of employer and is 


Coie hee Seen Oe atone 
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MASTER AND SERVANT 


therefore an “employer” under the act. . 


National Labor Relations Act § 2(2, 3), 
29 U.S.C.A. § 152(2, 3).—National La- 
bor Relations Board y. Skinner & Ken- 
nedy Stationery Co., 113 F.2d 667. 
|The National Labor Relations Act 
does not except foremen from its bene- 
fits nor from protection against dis- 
crimination nor unfair labor practices 
of the master. National Labor Rela- 
tions Act § 2(2, 3), 29 U.S.C.A. § 152(2, 
3).—National Labor Relations Board v. 
Skinner & Kennedy Stationery Co., 113 
F.2d 667. ¥ 

A finding of National Labor Relations 
Board supported by substantial eviden- 
tiary facts cannot be reversed by the 
court. National Labor Relations Act § 
10, 29 U.S.C.A, § 160.—National Labor 
Relations Board vy. Skinner & Kennedy 
Stationery Co., 113 F.2d 667. y 

An employer can operate his business 
in his own way, but he cannot evade 
compliance with orders of National La- 
bor Relations Board by means of sub- 
terfuge. National Labor Relations Act 
§ 10(c), 29 U.S.C.A. § 160(c).— National 
Labor Relations Board vy. Skinner 
Kennedy Stationery. Co., 113 F.2d 667. 

The Circuit’ Court of Appeals cannot 
substitute its judgment for that of the 
National Labor Relations Board, even 
though court might reach a different 
conclusion on a consideration of the 
evidence de novo. National Labor Re- 
lations Act § 10, 29 U.S.C.A. § 160.— 
National Labor Relations Board v. 
Skinner & Kennedy Stationery -Co., 113 
F.2d 667. 

C.C.A.8. Where: L 
inference that employees’ committee 
was inspired by employer, as well as 
contrary inference, choice of inference 
was for the National Labor Relations 
Board and not for the court to which 
petition for enforcement of board’s or- 
der was presented. National Labor Re- 
lations Act §§ 7, 8(1, 2), 29 U.S.C.A. §§ 
157, 158(1, 2).—National Labor -Rela- 
tions Board vy. Christian Board of Pub- 
lication, 113 F.2d 678. 

Employer was responsible for the 
acts of its supervisory employees, under 
the doctrine of “respondeat superior,”’ 
though such employees were included 
in an appropriate unit for collective 
bargaining, so as to disqualify such 
employees from actively participating 
in promotion of employees’ committee. 
National Labor Relations Act §§ 7, 8(1, 
2), 29 U.S.C.A. §§ 157, 158(1, 2).—Na- 
tional Labor Relations Board v. Chris- 
ae Board of Publication, 113 F.2d 
67 / . 


Where, prior to time that trade coun- 
cil became active in plant, a request for 
a wage increase was denied, but dur- 
ing period that council became active a 
wage increase requested by employees’ 
committee was promptly -granted, the 
wage increase was a relevant circum: 
stance for National Labor Relations 
Board to consider in. determining 
whether employees’ committee was 
dominated and supported by employer. 
National Labor Relations Act §§ 7, 8 
(1, 2),°29 U.S.C.A. §§ 157, 158(1, 2).— 
National Labor Relations Board v, 
Christian Board of Publication, 113 F. 
2d 678. 

The National Labor Relations Board 
had jurisdiction to order the disestab- 
lishment of employees’ committee and 
to declare void a contract between em- 
ployer and the committee, though the 
committee was not made a party in the 
hearing before the board. National La- 


bor Relations Act §§ 7, 8(1, 2), 29 
U.S.C.A.. §§ 157, 158(1, 2).—National 
Labor Relations Board v. Christian 


Board of Publication, 113 F.2d 678. 
C.C.A.8. Under statute empowering 
the National Labor Relations Board to 
determine the appropriate unit for the 
purposes of collective bargaining, Board 
has a wide discretion in the selection of 
the appropriate bargaining unit and its 
decision is conclusive unless arbitrary 
or capricious. National Labor Rela- 
tions Act, § 9(b), 29 U.S.C.A. § 159(b). 
—Pittsburgh Plate Glass Co. y. Nation- 
AN Labor Relations Board, 113 F.2d 


8. 

If facts before the National Labor 
Relations Board in determining the ap- 
propriate unit for purposes of col. 


evidence permitted . 


lective bargaining are such tt [ 
reasonable mincs must honestly draw — 
the same conclusion from them with - 
respect to what would constitute an ap-— 
propriate bargaining unit, such ques- 
tion becomes a question of law rather 
than one of fact, and a wrong deter- 
mination of the question by the Board 
would be subject to reversal as being 
purely arbitrary.” National Labor Re- 
lations Act, § 9(b), 29 U.S.C.A. § 159 
(b).—Pittsburgh Plate Glass Co. Vv. 
National Labor Relations Board, 113 
F.2d 698. i 

The National Labor Relations Board 
in determining appropriate unit for 
purposes of collective bargaining was 
required to select the unit which in its 
judgment would best serve the public 


FA “ 


“policy declared in the National Labor 


Relations Act. National Labor Rela- 
tions Act, § 9(b), 29 U.S.C.A. § 159(b). 
—Pittsburgh Plate Glass Co. v. Nation- 
ae Relations Board, 113 F.2d 


Decision of the National Labor Rela- 
tions Board that employees at six flat 
glass plants operated by single employ- 
er constituted an appropriate bargain- 
ing unit was not an abuse of discretion 
where employees were subject to com- 
mon centralized control and it could 
not be said that there was no similarity 
or interrelation of work or that wages 
and hours and working conditions were 
different or that products made at dif- 
ferent plants varied in essential par- 
ticulars, or that one representative for 
all the employees could not bargain 
for them as effectively as could one rep- 
resentative for a part of the employees. 
National Labor Relations Act, § 9(b), 
29 U.S.C.A. § 159(b).—Pittsburgh Plate 
Glass Co. v. National Labor Relations 
Board, 113 F.2d 698. ; (Pek 

The statute delegating to the Na-- 
tional Labor Relations Board the power 
to determine appropriate unit for the 
purposes of collective bargaining be- 
tween employees and employers is not — 
invalid on ground that it’ constitutes 
an unconstitutional delegation of leg- 
islative power. National Labor Rela- 
tions Act, § 9(b), 29 U.S.C.A. § 159(b) 5 
U.S.C.A.Const. Amend. 5.—Pittsburgh 
Plate Glass Co. v. National Labor Re- — 
lations Board, 113 F.2d 698. 

In proceedings before the National 
Labor Relations Board the practice fol- 
lowed by a trial examiner in taking 
evidence, and ruling, upon objections 
thereto should be that which applies 
to special masters in equity proceed- 
ings rather than that which prevails 
in courts of law when a jury is pres- 
ent, and the record should contain all 
evidence offered by any party in inter- 
est, except such as is palpably incom- 
petent.—Pittsburgh Plate Glass Co. v. 
National Labor Relations Board, 113 
F.2d 698. ; 

In proceeding to determine appro- — 
priate unit for collective bargaining, 
trial examiner’s exclusion of evidence | 
showing that employees at certain 
plant of employer desired to be treated 
as a unit for purposes of collective 
bargaining and that they desired to be 
represented by a certain union which 
was not dominated or supported by 
the employer was not error where in 
prior proceeding against employer for 
unfair labor practice the National La- 
bor Relations Board pursuant to a 
stipulation entered order that employer 
desist from recognizing or dealing with 
the union as a labor organization or 
any person purporting to. represent 
such organization. National Labor Re- 
lations Act, § 9(b), 29 U.S.C.A. § 159 
(b).—Pittsburgh Plate Glass Co. v. Na- 
peel Labor Relations Board, 113 F.2d 

C.C.A.8. On petition of National La- 
bor Relations Board to enforce its 
cease and desist order against an em- 
ployer, court’s review of record is for 
purpose of determining whether the 
findings of the board are sustained by 
substantial evidence. National Labor 
Relations Act § 10(c), 29 U.S.C.A. § 
160(c).—National Labor Relations 
ea v. Viking Pump Co., 113 F.2d 

On petition of the National Labo 
Relations Board to enforce its cease 


; 


_ tional Labor Relations Act § 10(c), 29 
U.S.C.A. § 160(c).—National Labor Re- 
_ lations Board vy. Viking Pump Co., 113 
209759. 
"” Evidence sustained finding of Na- 
_ tional Labor Relations Board that em- 
ployer engaged in unfair labor prac- 
tices affecting commerce by interfer- 
ing with, restraining, and coercing its 
employees in their right ‘to self-or- 
ganization, and justified enforcement 
of board’s cease and desist order, 
- National Labor Relations Act §§ 8 
eras 73) 20) 229. US. CAs “§§ 15 38h,° 3), 
 160(c).—National Labor Relations 
b Pate v. Viking Pump Co., 113 F.2d 
Evidence sustained finding of Na- 
tional Labor Relations Board that em- 
ployer discriminatorily discharged two 
of its employees because of their union 
activity and discharged a third em- 
ployee because he gave testimony under 
the National Labor Relations Act, and 
justified order requiring reinstatement 
of the employees with back pay. Na- 
tional Labor Relations Act §§ 8(1, 3, 4), 
E 10(c), 29-U.S.C.A. §§ 158(1, 3, 4),-160 
— (e).—National Labor Relations Board 
vy. Viking Pump Co., 113 F.2d 759. 
Where employer discriminatorily dis- 
charged two of its employees because 
of their union activity and discharged 
a third employee because he gave tes- 
timony under the National Labor Re- 
lations Act, order requiring reinstate- 
ment of the employees to their former 
positions with back pay was author- 
ized. National Labor Relations Act 
§§ 8(1, 3, 4), 10(c), 29 US.C.A §§ 
158(1, 3, 4), 160(c).—National Labor 
- Relations Board v. Viking Pump Co., 
413 8.205759. 
©.C.A.8. In proceeding for enforce- 
ment of order by National Labor Re- 
lations Board, where respondent did not 


PVR) eee es 


= 
4 appear and upon examination of record 
J it was clear that the board had juris- 


~ diction, that its findings were sup- 
ported by substantial evidence, and that 
the order was warranted by the find- 
ings, the petition for enforcement was 
granted. National Labor Relations Act 
__ §§ 1-et seq., 2(6, 7), 8(1-5), 29 U.S.C.A. 
~ §§ 151 et seq., 152(6, 7), 158(1-5).—Na- 
~ tional Labor Relations Board v. Pearl- 
stone Co., 115 F.2d 132. 


C.C.A.8. A corporation, directing or- 
ganization of its employees’ representa- 
tive council, which was incapable of 
serving as employees’ genuine collective 
bargaining representative, and materi- 
ally effecting, by its interference and 
assistance, changes made in organiza- 
‘tion plan and amendment of council’s 
constitution and by-laws after Nation- 
al Labor Relations Act was held con- 
stitutional, violated such act. National 
Labor Relations Act, §§ 1, 7, 8(1, 2), 29 
U.S.C.A. §§ 151, 157, 158(1, 2).—Na- 
tional Labor Relations Board v. Rath 
Packing Co., 115 F.2d 217. 

Workers’ self-organization, contem- 
plated by National Labor Relations Act, 
ean be accomplished only in exercise 
of their full freedom of association, and 
to enable them to exercise such, free- 
- dom after being drawn into associa- 
_ tion dominated by employer, their free- 
: dom from such association must be re- 


ere 


at eee y 


t 
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- stored. National Labor Relations Act, 
» $8 1, 7, 29 US.C.A. §§ 151, 157.—Na- 
_ tional Labor Relations Board v. Rath 
__ Packing Co., 115 F.2d 217. 
Where restoration of full freedom of 
association of employees drawn into as- 
sociation dominated by employer has 
been hindered by employer and hence 
‘not effected, National Labor Relations 
- Board has power to accomplish it 
by order directing employer to cease 
and desist from unfair labor practices 
and disestablish association so, domi- 
mated. National Labor Relations Act, 
mss 1,.7, :8(1,:2), 29, U.S.C.A. $§ 1541, 157, 
A 2).—National Labor Relations 
2 


pera v. Rath Packing Co., 115 F.2d 
The National Labor Relations Board’s 
orders, supported by substantial. evi- 


er, dence, in- proceeding to compel em- 


ployer-to cease and desist from unfair 
labor practices, should be sustained, by 
Circuit Court of ~Appeals. National 
Labor Relations Act, §§ 8(1, 2), 10(c), 
29 U.S.C.A. §§ 158(1, 2), 160(c).—Na- 
tional Labor Relations Board vy. Rath 
Packing Co., 115 F.2d 217. 
_ The National Labor Relations Board’s 
jurisdiction of proceedings to compel 
employers to cease and desist from un- 
fair labor practices is not limited to 
eases in which actual obstruction of 
commerce through labor 
strikes, or lockouts has materialized. 
National Labor Relations Act, §§ 1(1), 
8(1, 2), 29 U.S.C.A. §§ 151(1), 158(1, 2). 
—wNational Labor Relations Board v. 
Rath Packing Co., 115 F.2d 217. 
C.C.A.8, Express waiver by employ- 
er of right to findings of fact by Na- 
tional Labor Relations Board and con- 
sent that board issue its order upon 
entire record precluded employer from 
complaining, in court to which board 
applied for enforcement of order, that 
pdoard did not find and record did not 
disclose that employer had engaged in 
any unfair labor practice affecting com- 
merce. National Labor Relations Act 
§ 10(a),*29 U.S.C.A. § 160(a).—Nation- 
al Labor Relations Board v. Central 
Missouri Telephone Co., 115 F.2d 568. 
_ Hvidence that any break in telephone 
lines, whether due to storm or other 
cause, required immediate attention and 
that relation of employees to interstate 
communication activities of utility was 
an intimate rather than a remote one, 
established that utility was engaged in 
business ‘affecting commerce” within 
National Labor Relations Act, notwith- 
standing alleged absence of evidence 
that a strike induced by unfair labor 
practices would have an instantaneous 
effect on interstate commerce, it being 
enough that utility’s unfair practices 
might lead to strikes which threatened 
to obstruct commerce. National. La- 
bor Relations Act § 10(a), 29 U.S.C.A. 


§ 160(a).—National Labor Relations 
Board v. Central Missouri Telephone 
Con) 2154 2dsb63. 

C.C.A.8. Evidence that responsible 


officers of employer did not actually 
use information secured through es- 
pionage system to interfere with em- 
ployees’ rights, and that the system 
was discarded as respects union af- 
filiations and activities without likeli- 
hood of resumption of such use, did 
not. compel National Labor Relations 
Board to find noninterference with em- 
ployees’ rights, and did not preclude 
finding that objectionable use of sys- 
tem might recur. National Labor Re- 
lations Act, §§ 7, 8(1, 3), 29 U.S.C.A. 
§§ 157, 158(1, 3).—Montgomery Ward 
& Co. v. National Labor Relations 
Board, 115 F.2d 700. 

Evidence held to authorize order of 
National Labor Relations Board re- 
quiring employer to cease and desist 
from use of espionage system to in- 
terfere with, restrain or coerce em- 
ployees in respect to rights guaranteed 
by National Labor Relations Act, as 
against contention that order would 
prevent employer from using espionage 
system to detect thefts and irregulari- 
ties. National Labor Relations Act, §§ 
7, 8(1, 3),-29°US.C.A. §§ 157, 158 (1, 3). 
—Montgomery Ward & Co. v. National 
Labor Relations Board, 115 F.2d 700. 

Whether employer had violated Na- 
tional Labor Relations Act, as basis for 
cease and desist order, was not a 
“question of law’ for Circuit Court of 
Appeals, but a ‘question of fact’ for 
National Labor Relations Board, whose 
finding was conclusive upon employer 
and Circuit Court of Appeals. Nation- 
al Labor Relations Act, §§ 7, 8(1, 3), 
29 U.S.C.A. §§ 157, 158(1, 3).—Mont- 
gomery Ward & Co. v. National Labor 
Relations Board, 115 F.2d 700. 

C.C.A.8. If evidence, considered in 
the aspect most favorable to deter- 
mination of National Labor Relations 
Board that employer failed to comply 
with National Labor Relations Act 
with respect to recognizing and _bar- 
gaining with a union as exclusive rep- 
resentative of employees is sufficient 
to support the determination, it can- 
not be set aside by Circuit Court of 
Appeals. National Labor. Relations 


disputes, 


st 


Act, §§ 8(1, 5), 9(a), 29 U.S.C.A. §§ 158 
(1,5), 159(a).—Wilson & Co. y. Na- 
oot ta yd Relations Board, 115 F. 

Evidence sustained determination of 
National Labor Relations Board that ee 
employer had failed to recognize union, ; 
representing a substantial majority of 
employees at the plant involved, as ex- 
clusive representative of the employees. 
National Labor Relations Act, 29 U.S. 
C.A. § 151 et seq.—Wilson & Co. v. Na- 
tional Labor Relations Board, 115 F. 
2d 759. : 

The purpose of the National Labor 
Relations Act is to require collective © 
bargaining to the end that contracts 
satisfactory to both employer and em- — 
ployees may be reached. National La- 
bor Relations Act, U.S: CeAy eS tb ite 
et seq.—Wilson & Co. v. National La- 
bor Relations Board, 115 F.2d 759. 

The National Labor Relations Act — 
does not specifically require that re- 
sults of collective bargaining be re- 
duced to writing, but a refusal to do 
what reasonable and fair-minded men 
are ordinarily willing to do, upon re- 
quest, may be taken to be an indication 
of a lack of proper intent and good 
faith in collective bargaining. National 
Labor Relations Act, 29 U.S.C.A. § 151 
et seq.—Wilson & Co. y. National Labor — 
Relations Board, 115 F.2d 759.  . ot He 

‘The National Labor Relations Act — 
does not compel employer and em- ~ 
ployees to agree, but it contemplates — 
that agreements will be reached as a 
result of collective bargaining. Na- 
tional Labor Relations Act, 29 U.S.C.A.  — 
§ 151 et seg.—Wilson & Co. vy. Nation- _ 
BL Labor Relations Board, 115 F.2d — 

The National Labor. Relations Act — Bes 
obligates an employer to bargain in ~ 
good faith both collectively and ex- 
clusively with chosen representative of 
a majority of his employees with re-— 
Spect to all matters which affect his — 
employees as a class, including wages, 
hours of employment, and working con- 
ditions. National Labor Relations Act, — 
29 U.S.C.A. § 151 et seq.cWilson & Co. 
v. National Labor Relations Board, 115 | 
B.2d 759. ( Ke 

The National Labor Relations Act 
does not prohibit individual employees — 
or groups of employees from negotiat- — 
ing with employer concerning grievan- 
ces. National Labor Relations Act, 29 
U.S.C.A. § 151 et seq.—Wilson & Co, | 
v. National Labor Relations Board, 115 | 
F.2d 759. | olay notte 

Under the National Labor Relations _ 
Act, the employer is not required to 
take the initiative in seeking a con- — 
tract with his employees or their 
chosen representative, and he is not | 
required to enter into negotiations 
with third parties not representing his 
employees. National Labor Relations © 
Act, 29 U.S.C.A. § 151 et seq.—Wilson 
& Co. v. National Labor Relations © 
Board, 115 F.2d 759. ans 

Under the National Labor Relations — 
Act when an employer has reached an — 
agreement with his employees, he is 
under the further duty of bargaining 
collectively before making changes in 
existing contracts. National Labor Re- 
lations Act, 29 U.S.C.A. § 151 et seq.— 
Wilson & Co. v. National Labor Rela- | 
tions Board, 115 F.2d 759. 

The requirements which are imposed 
by the National Labor Relations Act 
upon an employer can only be satisfied 
by an honest and sincere compliance. 
National Labor Relations Act, 29 U.S. 
C.A. § 151 et seq.—Wilson & Co. v. 
National Labor Relations Board, 115 
F.2d 759. 

When collective bargaining between 
employer and employees’ chosen repre- 
sentative results in agreement, a good 
faith compliance with the National La- 
bor Relations Act requires that the 
agreement be reduced to writing, un- 
less both parties desire that it remain 
oral, or unless some other justifiable 
ground exists for not putting it in 
writing. National Labor’ Relations 
Act, 29 U.S.C.A. § 151 et seq.—Wilson 
& o. v. National Labor Relations 
Board, 


é 


115 F.2d 759. 

Where evidence sustained determina- 
tion of National Labor Relations Board 
that employer had not fully recognized \ 


National Labor Relations 


§ 57 


and had not in good faith dealt with 
union, which represented majority of 
employer’s employees, as exclusive rep- 
resentative of all employees, order re- 
quiring employer to collectively bar- 
gain with the union as exclusive rep- 
resentative of employees was_ valid. 
National Labor Relations Act, 29 U.S. 
C.A. § 151 et seq.—Wilson & Co. vV. 
Reecoual Labor Relations Board, 115 
F.2d 

C.C.A.8. There must be substantial 
evidence to support findings of Na- 
tional Labor Relations Board. Na- 
tional Labor Relations Act, § 10(e, f), 
29 U.S.C.A. § 160(e, f).—National La- 
bor Relations Board y. International 
Shoe Co., 116 F.2d 31. 


BDyidence did not support finding of 
National Labor Relations Board that 
employer dominated formation of in- 
dependent employees’ organization and 
interfered with free exercise of rights 
by employees and hence did not justify 
charge that employer engaged in un- 
fair labor practices. National Labor 
Relations Act, § 10(e, f), 29 U.S.C.A. 
§ 160(e, f).—National Labor Relations 
nope International Shoe Co., 116 


C.C.A.8. In proceeding against em- 
ployer for unfair labor practices, the 
National Labor Relations Board was 
not required to recite all the evidence 
or even all undisputed evidence, or evi- 
dence, from which inferences opposed 
to its own might have been drawn, 
upon which Board based its subsidiary 
findings. National Labor’ Relations 
Act’ § 1, et seq., 29 U.S.C.A. § 151 --et 
seq.—National Labor Relations Board 


vy. Swift & Co., 116 F.2d 143. 


In proceeding against employer for 
unfair labor practices, evidence sts- 
tained subsidiary findings of National 
Labor Relations Board upon which it 
based its ultimate finding that employ- 


er was guilty of unfair labor practices. 


National Labor Relations Act § 1 et 
seq. and §§ 8(1, 2), 10(c), 29 U.S.C.A. 
§ 151 et seq. and §§ 158(1, 2), 160(c). 
—National Labor Relations Board y. 
Swift & Co., 116 F.2d 143. 

In proceeding against employer for 
unfair labor practices, weight to be 
given testimony of witnesses was for 
Board and 
not for court on petition for enforce- 
ment of board’s order. National Labor 
Relations Act §.1 et seq., 29 U.S.C.A. 
§ 151 et seq.—National Labor Rela- 


aces Board v. Swift & Co., 116 F.2d 


The National Labor Relations Act 

required discontinuance of employer 
dominated employees’ organization and 
complete restoration to the employees 
who had- been associated in the or- 
ganization of full freedom to exercise 
their right of self-organization. Na- 
tional Labor Relations Act § 1 et seq., 
and: §) 8 (1,2), 2920.8,C.A. -§ 151). et 
seq. and § 158(1, 2).—National Labor 
Relations Board v. Swift & Co., 116 
F.2d 143. 
Evidence sustained National Labor 
Relations Board’s finding of “unfair 
labor practice’ by employer in mate- 
rially interfering with and dominating 
formation and administration of new 
labor organization within few days 
after employer had posted notice that 
existing organization which was em- 
ployer dominated would have to be 
discontinued. National Labor’ Rela- 
tions Act § 8(1, 2), 29 U.S.C.A, § 158 
(1,  .2).—National Labor’ Relations 
Board y. Swift & Co., 116 F.2d 143. 


* The National Labor Relations 
Board’s order prohibiting unfair labor 
practices in substantially the language 
of the National Labor Relations Act 
provisions making it an “unfair labor 
practice’ to interfere with, restrain, or 
coerce employees in exercise of right 
of self-organization or to dominate or 
interfere with formation or administra- 
tion of any labor organization or con- 
tribute financial or other support to it, 
was proper as against objection that 
it went too far and failed to specify 
conduct that would be deemed a con- 
tempt. National Labor Relations Act, 

8(1, 2), 10(c), 29 U.S.C.A. §§ 158 


§§ 
“(1, 2), 160(c).—National Labor Rela- 
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one Board v. Swift & Co., 116 F.2d 
143. 

Where National Labor’ Relations 
Board issued decision and subsequent- 
ly notified employer that Board would 
amend its decision and order so as to 
strike out evidence which had been 
offered on behalf of board with respect 
to other cases before. board involving 
same employer, and would strike sub- 
sidiary findings which had been based 
thereon, and employer had opportuni- 
ty to and did appear in opposition to 
the amendment, the amended decision 
was board’s decision and _ findings 
therein were required to be given effect 
required by statute on board’s petition 
for enforcement of order. National La- 
bor Relations Act § 1 et seq., and §§ 
8(1, 2), 10(c), 29 U.S.C.A. § 151 et seq., 
and §§ 158(1, 2), 160(c).—National 
Labor Relations Board v. Swift & Co., 
116 F.2d 143. 

In proceeding to enforce order of 
National Labor Relations Board, em- 
ployer’s printed abstract of evidence 
reduced to narrative form would be 
stricken on motion on ground that 
employer’s brief previously filed al- 
ready contained practically full num- 
ber of pages allowed by court rule, 
that review was required by National 
Labor Relations Act to be had upon 
testimony and proceedings as they ap- 
peared in record before board, certified 
by board, that court rule requiring 
case to be heard upon transcript cer- 
tified by board prevented consideration 
of one party’s narrative version of evi- 
dence, and that board could not be 
bound by narrative of evidence to 
which it had not agreed. National 
Labor Relations Act § 10(c, e), 29 U.S. 
C.A. § 160(c, e).—National Labor Re- 
tithe Board y. Swift & Co., 116 F.2d 


C.C.A.8. In proceeding by employer 
to review an order of the National 
Labor Relations Board the burden is 
on the board to sustain board’s finding 
but the board is entitled to the benefit 
of all reasonable inferences support- 
ing its findings. National Labor Rela- 
tions Act, § 10, 29 U.S.C.A. § 160.— 
Cudahy Packing Co. v. National Labor 
Relations Board, 116 F.2d 367. 

In proceeding by employer to review 
an order of the National Labor Rela- 
tions Board, it is not province of court 
to weigh evidence and determine ac- 
curacy of board’s finding and court 
may only determine whether the record 
presents substantial evidence support- 
ing those findings and reverse the 
board’s order in event of an absence 
thereof. National Labor Relations Act, 
§ 10, 29 U.S.C.A. § 160.—Cudahy Pack- 
ing Co. yv. National Labor Relations 
Board, 116 F.2d 367. 

In proceeding by employer to review 
an order of the National Labor Rela- 
tions Board, evidence supported board’s 
finding that employer dominated and 
interfered with formation and admin- 
istration of union. National Labor 
Relations Act, §§ 9, 10, 29 U.S.C.A. §8§ 
159, 160.—Cudahy Packing Co. y. Na- 
tional Labor Relations Board, 116 F, 
2d 367. 

The National Labor Relations Board, 
justifiably finding that employer had 
dominated and interfered with forma- 
tion and administration of union, had 
authority to order disestablishment of’ 
the union and abrogation of employ- 
er’s contract with the union. National 
Labor Relations Act, 29 U.S.C.A. § 151 
et seq.—Cudahy Packing Co. v. Na- 
onal Labor Relations Board, 116 F. 


The term “disestablish’ as used in 
order of National Labor Relations 
Board directing employer to disestab- 
lish a union requires employer not to 
recognize, support or encourage the 
further existence of that particular 
union for any purpose or in any man- 
ner. National Labor Relations Act, 29 
U.S.C.A. § 151 et seq.—Cudahy Pack- 
ing Co. 
Board, 116 F.2d 367. 

Where, at time of filing of union’s 
charges against employer, membership 
of union was composed of employees 
of employer and two other companies 
operating similar plants but thereafter 


vy. National Labor Relations 


: "aoe ‘: 
tt a ‘ > ee 
a separate local was form 


with members of each restricted to em- — 
ployees of each of the employers, the 


change in the name of the organization 
which made the original charge did not 
alter the issues or remove the ground 
for the charges and did not render 
the case ‘“‘moot”’. National Labor Re- 
lations Act, 29 U.S.C.A. § 151 et seq.— 
Cudahy Packing Co. v. National Labor 
Relations Board, 116 F.2d 367. 


an order of National Labor Relations 
Board, record did not establish that 
employer had been denied a fair hear- 
ing because of prejudice of trial ex- 
aminer. National Labor Relations Act, 
§ 10, 29 U.S.C.A. § 160.—Cudahy Pack- 
ing Co. v. National Labor Relations 
Board, 116 F.2d 367. 
Where at hearing before National 
Labor Relations Board employer’s 
counsel definitely conceded that affida- 
vits made by officers of *employers 
which were attached to employer’s an- 
swer to the formal complaint should 
not be considered by the board, com- 
plaint could not be made, in proceed- 
ing to review order of National Labor 
Relations Board, that the board re- 
fused to give evidentiary weight to 
such affidavits. National Labor Rela- 
tions Act, § 10(b), 29 U.S.C.A. ; 160 
(b).—Cudahy Packing Co. v. National 
Labor Relations Board, 116 F.2d 367. 
What will constitute an abuse of 
statutory authorization of National La- 
bor Relations Board to receive hearsay 
testimony must be determined in the 
light of the peculiar facts of a case 
in which the question is properly pre- 
sented but hearsay in the form of writ- 
ten affidavits should be given as much 
evidentiary weight as parol testimony 
of a witness regarding hearsay state- 
ments. National Labor Relations Act, 
§ 10(b), 29 U.S.C.A. § 160(b)—Cudahy 
Packing Co. v. National Labor Rela- 
tions Board, 116 F.2d 367. P 
_C.0.A.8. The National Labor Rela- 
tions Board had power to issue a com- 
plaint against an employer, even 
though it found that the union which 
made the charge upon which the com- 
plaint issued did not represent the ma- 
jority of the employees, where charge 
in addition to charging refusal to bar- 
gain with majority’s representative, 
charged interference, restraint, and co- 
ercion of employees in exercise of their 
right of self-organization and _ dis- 
eriminatory discharge of named em- 
ployees because of their union activi- 
ties. National Labor Relations Act §§ 
7, 8, 9(a), 10, 29 U.S.C.A. §§ 157, 158, 
159(a), 160.—National Labor Relations, 
Board vy. Brashear Freight Lines, 119% 
F.2d 379. 
Evidence supported National Labor 


Relations Board’s finding that employ-- 


er’s foreman and shop clerk spied on 
union organization activities of em- 
ployees. National. Labor Relations Act 
Tor, '85 1729) ULS.C.AS $8) D577 Wb 8t— 
National Labor Relations Board vy. Bra-. 
shear Freight Lines, 119 F.2d 379. 
_ Findings of the National Labor Rela-. 
tions Board, supported by evidence, 
that employer’s foreman engaged in 
hostile activity to union organization 


In proceeding by employer to review — 


d for each 


. 


of employees and that foreman and 


shop clerk spied on such organization 
activities, were sufficient to sustain a 
board order requiring employer to. 
cease and desist from all interference. 
with free action of employees in self- 
organization, with particular reference 
to union, National Labor Relations 
Act §§ 7, 8, 10, 29 U.S.C.A. §§ 157, 158, 
160.—National Labor Relations Board 
Seg nee Freight Lines, 119 F.2d 


A minority of employees, who strike 
because employer refuses to bargain 
with their representative, do so at their 
peril in so far as compulsory reinstate- 
ment is concerned just as an employer, 
if he refuses to bargain with the repre- 
sentative of a majority of a proper 
unit, acts at his peril. National Labor 


Relations Act § 10, 29 U.S.C.A. § 160. — 


—National Labor Relations Board y, 
Brashear Freight Lines, 119 F.2d 379. 


Where the National Labor Relations — 


Board found that employees’ repre 


r 


e reason for a strike was em- 


representative, there was no substan- 
al evidence to sustain that portion of 
oard’s order requiring reinstatement 
r preferential listing of striking em- 
_ployees. National Labor Relations Act 
~§ 10, 29 US.C.A. § 160.—National La- 
_bor Relations Board y, Brashear Freight 
Lines, 119 F.2d 879. 

The portion of an order of the Na- 
‘tional Labor Relations Board requiring 
employer to post notices that employer 
“will cease and desist in the manner 
aforesaid’ would be modified, so that 
notice would read that employer ‘will 
not engage in the conduct from which 
it is ordered to cease and desist’. Na- 

tional Labor Relations Act § 10, 29 

U.S.C.A. § 160.—National Labor Rela- 

tions Board vy. Brashear Freight Lines, 

119 F.2d 879. 

C.C.A.8. A’ bus company was bound 
to confer with authorized representa- 
tives of its employees and to listen to 

their complaints, but company was not 
bound to recognize or confer with an 
alleged representative who produced no 
proof that he in fact represented ma- 
jority of employees. National Labor 

Relations Act § 1 et seq., 8(5), 29 U.S. 
PCA. §§ 151 seq., 158(5)—Texarkana 
Bus Co. v. National Labor Relations 
- Board, 119 F.2d 480. 

The National Labor Relations Act 
- imposes the affirmative duty on an em- 

ployer to treat only with true repre- 
sentative of its employees, and hence 
- the negative duty to treat with no oth- 
er, National Labor Relations Act §§ 1 
et seq., 8(5), 29 U.S.C.A. § 151 et seq, 
- 158(5)—Texarkana Bus Co. v. Nation- 
al Labor Relations Board, 119 F.2d 

480. 

While officers of a bus company 
- might not have been entitled to be fur- 
- nished with a list of employees who 

were members of union before dealing 

with a person who claimed to represent 
a majority of employees, officers were 
_ entitled to evidence that such person in 
fact spoke for majority. National La- 
- bor Relations Act § 1 et seq., 8(5), 29 
 -U«LS.C.A. §§ 151 et seq., 158(5).—Texar- 
- kana Bus Co. v. National Labor Rela- 
- tions Board, 119 F.2d 480. 
An employer cannot be required to 
devote his time to negotiating with 
every individual claiming to represent 
a bargaining unit and cannot be charg- 
ed with an “unfair labor practice” in 
this regard unless there is presented 
to him evidence of a substantial char- 
; acter showing that representative is in 
_ fact an authorized bargaining agency 
. for employees. National Labor Rela- 
tions Act §§ 1 et seq., 8(1, 5), 29 U.S. 
 C.A. §§ 151 et seq., 158(1, 5).—Texar- 
- kana Bus Co. v. National Labor Rela- 
- tions Board, 119 F.2d 480. 
That a bus company’s officers refused 
- to bargain with a person who claimed 
_ to represent majority of company’s em- 
_ ployees in absence of substantial proof 
that such person was in fact a repre- 
sentative of majority did not warrant 
an unfavorable inference against com- 
pany with respect to whether it had 
violated National Labor Relations Act. 

National Labor Relations Act § 1 et 

seq., 29 U.S.C.A. § 151 et seq.—Texar- 
_ kana Bus Co. v. National Labor Rela- 

tions Board, 119 F.2d 480. 
Evidence sustained finding that on 
June 138, 1939, and at all times there- 
after, a union of bus company em- 
- ployees was the duly designated repre- 
sentative of a majority of employees 

for collective bargaining. National La- 
- bor Relations Act § 1 et seq., 29 U.S.C. 
- A, § 151 et seq.—Texarkana Bus Co. v. 
- National Labor Relations Board, 119 F. 
2d 480. 

In proceedings against employer 
charged with violation of National La- 
por Relations Act, burden of proof was 
on National Labor Relations Board to 
_ prove its charges by fair preponder- 
‘ance of evidence. National Labor Rela- 

tions Act § 1 et seq., 29 U.S.C.A. § 151 
et seq.—Texarkana Bus Co. v. Nation- 
al Labor Relations Board, 119 F.2d 
— 480. 
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pl yyer’s” failure to bargain with that. 
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‘Evidence held to require dismissal of 
complaint charging taxi 


violations of National Labor Rela- “executive”, National Labor Relations = = = 
tions Act. National Labor Relations Act § 2(3), 29 U.S.C.A. § 152(3)— | 
Act § 1 et seq., 29 U.S.C.A. § 151 et seq. Wagle-Picher Mining & Smelting Co. v. 

—Texarkana Bus Co. v. National Labor National Labor Relations Board, 119 } 

Relations Board, 119 F.2d 480. F.2d Z 


Notices which were to be posted by 
employer in compliance with order of 
National Labor Relations Board were 
to be in a form whereby employer 
would advise employees that employer 
would not engage in conduct from 
which it was ordered to cease and de- 
sist by Board. National Labor Rela- 
tions Act § 1 et seq., 29 U.S.C.A. § 151 
et seq.—Texarkana Bus Co. v. National 
Labor Relations Board, 119 F.2d 480. 

C.C.A.8. On petition to review order 
of National Labor Relations Board, the 
only function of court is to determine 
whether the board, acting within com- 
pass of its power, has held a proper 
hearing, made findings based upon 
substantial evidence, and ordered an 
appropriate remedy. National Labor 
Relations Act, 29 U.S.C.A. § 151 et seq. 
—Hagle-Picher Mining & Smelting Co. 
v. National Labor Relations Board, 
109, 2d: 903) 

Evidence held to sustain finding that 
employers dominated particular union 
and its suecessor, as ground for order 
requiring employers to cease and de- 
sist from such domination, National 
Labor Relations Act §§ 2(6, 7), 8(1, 8, 
5), 29 U-S.C-A. §§ 152(6;) 7), 458(1, 3, 
5).—Hagle-Picher Mining & Smelting 
Co. v. National Labor Relations Board, 
119 F.2d 903. 

In proceeding under National Labor 
Relations Act, wherein employers’ 
domination and support of particular 
union was charged, but employers’ an- 
swer referred to dissolution of such 
union and organization of its successor 
and trial examiner ruled in effect that 
whether successor was in fact the 
same union in another dress was an 
issue, employers were afforded ample 
opportunity to meet the issue, and no 
substantial rights of employers were 
invaded in trial and determination of 
their alleged domination and support 
of the successor. National Labor Re- 
lations Act §§ 2(6, 7), 8(1, 3, 5), 29 
WES CARS ss on (Greta tose 3, 20). 
Hagle-Picher Mining & Smelting Co. v. 
National Labor Relations Board, 119 
F.2d 903. 

In proceeding under National Labor 
Relations Act, evidence held to sup- 
port findings that employers encour- 
aged membership in one union and its 
successor, and discouraged membership 
in affiliated union, and required mem- 
bership in particular unions as condi- 
tion of employment. National Labor 
Relations Act §§ 2(6, 7), 8(1, 3, 5), 
TWeSCEAIIS Sh 152-66 7) 58 Ge no 
Eagle-Picher Mining & Smelting Co. v. 
National Labor Relations Board, 119 
F.2d 903, 

The National Labor Relations Board 
may bar resumption of any unfair la- 
bor practice even though it has been 
abandoned. National Labor Relations 
Act, §§ 2 (6, 7), 8(1, 3, 5), 29 U.S.C.A. 
§§ 152(6, 7), 158(1, 3, 5).—Hagle- 
Picher Mining & Smelting Co. v. Na- 
tional Labor Relations Board, 119 F.2d 
903. oe 
Employees who went on strike and 
did not return to work were neverthe- 
less “employees” and could be dealt 
with as such by National Labor Rela-~ 
tions Board though labor dispute which 
caused the strike was not current at 
time of the Board’s hearing. National 
Labor Relations Act §§ 2(3, 6, 7), 
(1, 3, 5), 29 U.S.C:A.-§§ 162 (3, 6,-7), 
158(1, 3, 5).—BHagle-Picher Mining & 
Smelting Co. v. National Labor Rela- 
tions Board, 119 F.2d 903. . 

Striking employees remain “em- 
ployees” for purpose of National Labor 
Relations Act and are protected against 
unfair labor practices. National Labor 
Relations Act §§ 2(3, 6, 7), 8(1, 3, 5), 
29 U.S.C.A. §§ 152(8, 6, 7), 158(1, 3, 5). 
—Hagle-Picher Mining & Smelting Co. 
v. National Labor Relations Board, 119 
F.2d 903. 

A graduate chemist acting as director 
of research for mining company was an 


foe) 
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“employee” protected by National La- Bi) 
company with bor Relations Act, rather than an 
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903. Cais 
The National Labor Relations Board | 25 
may make appropriate order for rein- 
statement and back wages if evidence 
sustains finding that striking employees _ 
would have applied for reinstatement 
and returned for work except for il- 
legal condition imposed by employers. 
National Labor Relations Act §§ 2(6, 
7) (1,28, 5); "29 W.SiCLAy §8 452657) 
158(1, 8, 5),_Wagle-Picher Mining & 
Smelting Co. v. National Labor Rela- — 
tions Board, 119 F.2d 903. ia en 

Evidence held_to sustain finding by 
National Labor Relations Board that it 
was understood that blue card signify- 
ing membership in union favored by 
employers was necessary for re-em- | 
ployment of striking employees or for 
retaining employment, and hence strik- 
ing employees were not obliged to have 
applied for re-employment in order to 
be entitled to reinstatement and allow- 
ance of back pay on ground of employ- 
ers’ unfair labor practices in favoring ~ 
particular union. National Labor Re- 
lations Act §§ 2(6, 7), 8(1, 3, 
US:C.AC §§ 152.06) Z)s> DSi aye aye 7: id 
Hagle-Picher Mining & Smelting Co. v. 
National Labor Relations Board, 119 | 
F.2d 903. hed 

Willingness to reinstate employees — 
only on conditions which employer had 
no right to attach is equivalent to ab- — 
solute refusal to reinstate, and war- 
rants order of National Labor Rela-- 
tions Board for reinstatement and back 
pay without necessity of proving that — 
each individual employee was willing — 
and able to return to work, where 
there were sufficient individual applica- — 
tions for re-employment to indicate 
need and desire for re-employment, if 
illegal conditions were removed. Na- | 
tional Labor Relations Act §§ 2(6, 7), 
8(1, 3, 5), 29 U-S.C.A.. §§ 152(6, 7), 158 

; 8, |5).—Hagle-Picher Mining, & 79 
Smelting Co. v. National Labor Rela- — 
tions Board, 119 F.2d 903. 


The National Labor Relations Board 
was the sole judge of the form and 
scope of means employed to effectuate 
policies of National Labor Relations — 
Act, including reinstatement and back- ~ 
pay allowance. National Labor Rela- 
tions ‘Act §§ 2(6,° 7),08(, ib b)20 Wee 
S.C.A. §§ 152(6, 7), 158(1, 3, 5).—_Hagle- 
Picher Mining & Smelting Co. vy. Na- ‘ 
bone Labor Relations Board, 119 F.2d ~ 


Employers were not prejudiced by ~- 
method of National Labor Relations 
Board in apportioning wages, loss of yd 
which was attributed to unfair labor 
practice, among members of the- group 
discriminated against, and the board 
had right to determine proper distribu- — 
tion. National Labor Relations Act §§ 
2(6,. 7), 8(1, 3, 5), 29. US: CLA. $$ 152650 eee 
7), 158(1, 3, 5).—Hagle-Picher Mining& 
Smelting Co. v. National Labor Rela- 
tions Board, 119 F.2d 903. 


The National Labor Relations Board 
could inelude in its order for reinstate- ie 
ment and back pay, striking employees 5 
who were convicted in military courts 0 
of rioting or were indicted for crime in Rae. 
other courts, where employers did not | 
raise the question in answer and eyi- a 
dence did not show that they had any 
rule or policy against employment of 
such persons or that their refusal or 
failure to reinstate any striking em- 
ployee wag based upon his conviction 
or indictment. National Labor Rela- 
tions Act §§ 2(6, 7), 8(1, 3, 5), 29 U. - 
S.C.A. §§ 152(6, 7), 158(1, 3, 5).—Hagle-  » 
Picher Mining & Smelting Co. v. Na- 
yon Labor Relations Board, 119 F.2d 


* 


‘ 


Evidence held not to establish laches 
by National Labor Relations Board in 
determining existence of unfair labor 
practices and issuing cease and desist, 
reinstatement, and back-pay orders. 
National Labor Relations Act §§ 2(6, 
7), 8(1, 3, 5), 29 U.S.C.A. §§ 152(6, 7), 
158(1, 8, 5).—EHagle-Picher Mining & 


Oded 
§ 57 
Smelting Co. v. 
tions Board, 119 F.2d 903. 

€.C.A.8. In proceeding against em- 
ployer for unfair labor practices, evi- 
dence sustained determination of Na- 
tional Labor Relations Board that two 
labor organizations of employees were 
employer-dominated and justified or- 
der disestablishing one and directing 
employer to deny recognition to the 
other. National Labor Relations Act § 
10(c), 29 U.S.C.A. § 160(c).—National 
Labor Relations Board v. C,. Nelson 
Mfg. Co., 120 F.2d 444. 

In proceeding against employer for 
unfair labor practices, evidence _sus- 
tained finding of National Labor Rela- 
tions Board that employer discharged 
certain employees because they failed to 
utilize a certain labor organization to 
represent them in their labor relations 
with employer and engaged as leaders 
in concerted activities among them- 
selves and with other employees to re- 

: dress grievances concerning their wage 
rates, and justified order directing re- 
--—- instatement with back pay. _ National 
Labor Relations Act § 7, 29 U.S.C.A. § 
 157.—National Labor Relations Board 
vy. C. Nelson Mfg. Co,, 120 F.2d 444. 
Order of National Labor Relations 
Board directing employer to reinstate 
seasonal employees with back pay did 
not require the employees to be fur- 
nished eimmployment at time when no 
employment was available, and did not 
mean that the employees were to be 
paid wages for the entire period that 
‘had elapsed since their discharge, but 
meant that they were to be restored to 
their former positions and_ that the 
back pay should be measured by what 
_ they would have earned if they had not 
‘been discharged, taking into account 
_the seasonal character of the business. 
National Labor Relations Act § 7, 29 
U.S.C.A. § 157.—National Labor Rela- 
tions Board vy. C. Nelson Mfg. Co., 120 
F.2d 444. 
In proceeding against employer for 
unfair labor practices, whether require- 
ment of order of National Labor Rela- 
tions Board, that 19 named workmen 
who had participated in an unsuccess- 
ful strike be continued on employer’s 
preferential list, would effectuate the 
policies of the National. Labor Rela- 
‘tions Act, was a matter peculiarly with- 
in the province of the Board to deter- 
mine. National Labor Relations Act § 
~ 7, 29 U.S:C.A. § 157.—National Labor 
Relations Board v. C. Nelson Mfg. Co., 
120 F.2d 444, 
._ In proceeding against employer for 
- unfair labor practices, order of WNa- 
- tional Labor Relations Board, requir- 
ing that 19 named workmen who had 
-. participated in an unsuccessful strike 
be continued on the employer's prefer- 
ential list and offered work whenever 
work was available for them, did not 
\ ' contemplate that employer should set 
up a preferential list which might put 
the 19 men in some better position than 
they would have been in the established 
course of business, and was justified by 
the evidence. National Labor Relations 
Act § 7, 29 U.S.C.A. § 157.—National 
Labor Relations Board y. C. Nelson 
Mfg. Co., 120 F.2a 444. 


Provision of order of National Labor 
Relations Board requiring employer to 
make payment to public. work-relief 
agencies of amount which such agen- 
cies had paid to employees required to 
be reinstated was improper.—National 
Labor Relations Board v. C. Nelson 
Mfg. Co., 120 F.2d 444. 


C.C.A.8. Bvidence that application 
eards signed by employees were for 
membership in national union and that 
national union had issued a charter 
-to local union, and lack of evidence of 
any surrender of charter or of any 
formal action to sever affiliation, was 
sufficient to show that local union which 
filed charges against employer with 
the National Labor Relations Board 
was affiliated with national union.—Na- 
tional Labor Relations Board vy. Blanton 
Co., 121 F.2d) 564. 

That local union had become inac- 
tive and employer had been able to 
obtain cards signed by most employees 
stating that they were desirous of con- 
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ducting their labor relations with the 
Management, attempt of local union’s 
president to declare that “there is no 
GQank union”, 

meetings were being called by officers 
were not sufficient to destroy union’s 
status as a “labor organization” with- 
in the National Labor Relations Act, 
where it had never been formally dis- 
solved, and 20 persons were asserting 


union’s authority to act for them in. 


their grievances against employer. Na- 
tional Labor Relations Act, §§ 2(5), 10 
(b), 29 U.S.C.A. §§ 152(5), 160(b).— 
National Labor Relations Board v. 
Blanton Co., 121 F.2d 564. 

Where inactive condition of union 
which filed charges against employer 
appeared to have been occasioned by 
employer’s persistent undermining ef- 
forts, 
such a cause was not one to which the 
National Labor Relations Board was 
required to give recognition in favor 
of employer. National Labor Relations 
Act, .§§ 2(5),,. 10(b), 29. U.S.C.A....8§§ 
152(5), 160(b).—National Labor Rela- 
ene Board v. Blanton Co., 121 F.2d 


Evidence warranted the National La- 
bor Relations Board in finding that 
local union which filed charges against 
employer was an existent labor or- 
ganization entitled to file charges under 
the National Labor Relations Act. Na- 
tional Labor Relations Act, §§ 2(5), 10 
(b),) (29s “U.LSSC. Au 88" 1525), 11 6.0!) 
National Labor Relations Board vy. 
Blanton Co., 121 F.2d 564, 

The unfair labor practices of an em- 
ployer cannot of themselves. operate 
to affect the status of a union as the 
collective bargaining representative pre- 
viously selected by an _ untrammelled 
majority will. and in effectuating the 
policies of the National Labor Rela- 
tions Act, the National Labor Relations 
Board is entitled to exercise its dis- 
eretion to require an employer guilty 
of unfair labor practices to continue 
to bargain collectively with the pre- 
viously_ selected representative.  Na- 
tional Labor Relations Act, § 8(5), 29 
U.LS.C.A. § 158(5).—National Labor Re- 
laiong Board v. Blanton Co., 121 F.2d 


_ Evidence that strike followed declara- 

tion by employer’s president that he 
would never sign anything warranted 
the National Labor Relations Board in 
finding that union was justified in call- 
ing a strike for president’s failure to 
bargain in accordance with the pro- 
visions of the National Labor Relations 
Act. National Labor Relations Act, 
8(5), 29 U.S.C.A. § 158(5).—National 
Labor Relations Board v. Blanton Co., 
121 F.2d 564. 


An employer’s intention, announced 
or determined upon before negotiations 
are commenced, to refuse to sign a 
written contract with employees’ bar- 
gaining representative embodying the 
terms of an agreement reached con- 
cerning wages, hours, and working 
conditions is a refusal to bargain col- 
lectively and an “unfgir labor prac- 
tice” under the National Labor Rela- 
tions Act, National Labor Relations 
Act, §, 8(5), 29 U.S.C.A. § 158(5).— 
National Labor Relations Board vy. 
Blanton Co., 121 F.2d 564. 


Evidenee including showing that em- 
ployer suggested that “union plan” 
would likely. be followed by lay-offs, 
loss of bonuses, pay deductions for ill- 
ness, and removal of plant from St. 
Louis, whereas adherence to employer’s 
‘profit-sharing plan” would be re- 
warded by vacations with pay, further 
bonuses, and steady employment, that 
employer’s president declared that em- 
ployer would never sign any—written 
agreement, and that employer refused 
to meet certain authorized representa- 
tives of union supported the National 
Labor. Relations Board’s finding that 
employer was guilty of ‘unfair labor 
practices”. National Labor Relations 
Act, § 8, 29 U.S.C.A, § 158.—National 
Labor Relations Board v. Blanton Co., 
121. F.2d 564, 

On petition for enforcement of an 
order of the National Labor , Rela- 
tions Board, the Circuit Court of Ap- 


and fact that no. 


any change in its status from. 


2d 564, 
On petition for enforcement of an 
order of the National Labor Relations 
Board, the Circuit Court of Appeals 
will not ordinarily refuse to enter an 
enforcement order simply because of 
some alleged change in situation upon 
which board’s order was based, unless 
the court is definitely convinced that 
the matter presented has become wholly . 
moot or that the order of enforcement 
would. be a mere useless formality, 
and that is particularly true where the 
provisions of the National Labor Re- 
lations Act enable the board itself ade- 
quately to deal with the situation. Na- 
tional Labor Relations Act, § 10(e), 29 
U.S.C.A. § 160(e).—National Labor Re- 
lations Board v. Blanton Co., 121 F.2d 
564. ‘ 

On petition for enforcement of an 
order of the National Labor Relations 
Board, the Circuit Court of Appeals 
was not required to consider showing 
filed by employer that a rival union 
claimed to have a majority of plant 
employees. as members and demanded 
that employer recognize it as the ex- 
clusive bargaining agent rather than 
union which had filed charges against 
employer, since the board had adequate 
power under the National Labor Re- 
lations Act to determine the facts and 
to protect the interests of the parties 
in accordance with the spirit and in- 
tent of the act. National Labor Rela- 
tions Act, §§ 9, 10(e), 29 U.S.C.A. §§ 
159, 160(e).—National Labor Relations 
Board v. Blanton Co., 121 F.2d 564. 

C.C.A.9, Orders requiring employer 
to cease and desist from dominating or 
interfering with administration of a 
labor organization, from contributing 
support to the organization and from 
interfering with or coercing employees 
in exercise of their right to self-or- 
ganization, etce., were calculated to pro- 
tect employees and not to overthrow 
the organization and hence presence of 
the organization was not a prerequisite 
to enforcement of the orders. National 
Labor Relations Act § 1, 29 U.S.C.A. 4 
151.—National Labor Relations Boar 
v. Sterling Electric Motors, 114 F.2d 
738, setting aside 112 F.2d 63. ° 

The National Labor Relations Board 
in refusing to act on an issue recom- 


g§ mitted to it by the court violated sec- 


tion 10(e) of the National Labor Rela- 
tions Act, since section 10(i) requires 
prompt action and not refusal to act. 
National Labor Relations Act § 10(i), 
29 U.S.C.A. § 160(i).—National Labor 
Relations Board, v. Sterling Electric 
Motors, 114 F.2d 738, setting aside 112 
F.2d 63. 

Congress, in enacting the National . 
Labor Relations Act, did not intend 
that the protecting of a union’s right 
to collective bargaining should be left 
to the employer. National Labor Rela- 
tions Act § 1, 89 U.S.C.A. § 151.—Na- 
tional Labor Relations Board y. Ster- 
ling Electric Motors, 114 F.2d 738, set- 
ting aside 112 F.2d 63. 

The National Labor Relations Act 
does not manifest intent to permit de- 
struction of a freely organized self- 
organized inside or company union, by 
means of order prohibiting employer 
from dealing with such union, without 
making such union a party or giving it 
notice and opportunity. to be heard. 
National Labor Relations Act § 1, 29 
U.S.C.A. § 151.—National Labor Rela- 
tions Board y. Sterling Hlectric Motors, 
mh F.2d 738, setting aside 112 F.2d 


Congress, in enacting the National 
Labor Relations Act, could not have — 
intended a frustration of a union’s 
right to bargain collectively without 
the service of notice and the opportu- 
nity to be heard because the employer 
is not a proper person to defend the 
union from frustration in its function 
of collectively bargaining with him, — 
since the employer may in fact fear an 
aggressive union and desire such frus-- 
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_the case was 


taken by the trial examiner on recom- 


. 
: 


_ ployer, 


-yisdiction on ground 


nay tl erefore “ride to a 
instead of resisting a charge that. 


n this case, may refuse to defend be- 
cause, as he states, he igs not interested 
n the controversy, as to the union’s 
right to be served before deprived of 
its right of collective bargaining.— 
) Labor Relations Board v. 
Sterling Electric Motors, 114 F.2d 738, 
setting aside LP2,By2¢ 163. 

_ Where enforcement of orders of Na- 
tional Labor Relations Board was de- 
nied and at suggestion of the board 
returned to the board 
for further evidence respecting a 
charge of fraud made against the em- 
ployer, and the board subsequently de- 
termined not to consider the evidence 


mitment until Supreme Court finally 
decided a certain certiorari proceeding 
on, an unrelated order denying local 
union right of collective bargaining 
without notice or hearing, an order 
would be entered setting aside order 
denying enforcement of board’s orders 
which the board used as reason for 
denial to the employer of its right. 
National Labor Relations Act §§ 1, 10 
fe, i), 29 U.S.C.A. §§ 151, 160(e, i).— 
National Labor Relations Board v. 
Sterling Electric Motors, 114 F.2d 738, 
setting aside 112 F.2d 63. 

C.C.A.9.. Where National Labor Re- 
lations Board filed petition for en- 
forcement of cease and desist order 
against employer and_ the employer 


moved to require the board to reply 


to affirmative allegations in employ- 
ers answer to effect that the board 
delegated judicial authority to subor- 
dinates and that the subordinates con- 
sulted and applied evidence found in 
the board’s informal file of the case but 
outside the record, it would not be 
presumed that because the attorney ad- 
visory staff to the board might have 
had knowledge of matter contained in 
the file that either the attorneys or the 
board would make improper use of 
such knowledge. National Labor Rela- 
tions Act, 29 U.S.C.A. § 151 et seq.— 
National Labor Relations Board v. 
Ford Motor Co., 118 F.2d 766. 

In proceeding by National Labor Re- 
lations Board for enforcement of its 
cease and desist order againt an em- 
) the flat statements in _allega- 
tions that board did not consider evi- 
dence or exceptions to intermediate 
report in face of uncontradicted fact 
that the employer’s attorneys appeared 
before the board and orally argued in 
support of their exceptions was not 
sufficient ground for exercising court’s 
discretion by way of granting motion 
to compel board to supplement record 
by requiring addition thereto of un- 
identified documents found in the in- 
formal. file of the board and as well 
interoffice communications between the 
board members and the attorneys. 
National Labor Relations Act, 29 U.S. 
C.A. § 151 et seq.—National Labor Re- 
lations Board v. Ford Motor Co., 118 
F.2d 766. 


C.C.A.9. In proceeding for enforce- 
ment of National Labor Relations 
Board order, wherein union which was 
permitted to intervene stated on oral 
argument that it was immaterial to 
such union whether order was enforced 
or set aside, court disregarded brief of 
such union stating that order should be 
set aside.—National Labor Relations 
Board v. Pacific Gas & Electric Co., 


118: F.2d 780. 


The National Labor Relations Board 
could infer that strike in California 
power company would stop flow of 
electricity, so as to give the Board ju- 
5 of interference 
with interstate commerce, as against 
eontention that it must be presumed 
that sitdown strikers would not violate 
California statute by pulling switches 
in substations. National Labor Rela- 
tions Act, §§ 7, 8(1, 5), 29 U.S.C.A. §§ 
157, 158(1, 5); Pen.Code Cal. §§ 418, 
593.—National Labor Relations Board 
Pens Gas & Hlectric Co., 118 F.2d 


' 
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of its findings concerning effect of la- 
bor dispute on interstate commerce is 
sustained by substantial evidence. Na- 
tional Labor Relations Act, §§ 7, 8(1), 
29 U.S.C.A. §§ 157, 158(1).—National 
Labor Relations Board v. Pacific Gas 
& Blectriec Co., 118 F.2d 780. p 

A radio station is an ‘instrumentali- 
ty” of “interstate commerce,’ an 
hence National Labor Relations Board 
had jurisdiction of alleged unfair prac- 
tices by power company serving, radio 
stations which could put in their own 
plants to supply electric energy, but 
had not in fact done so, National La- 
bor Relations Act, §§ 7, 8(1), 29 U.S. 
C.A. §§ 157, 158(1).—National Labor 
Relations Board v. Pacific Gas & Hlec- 
tric Co., 118 F.2d 780. 

If a reasonable man in employee’s 
position could infer that acts of su- 
pervisory officials represented attitude 
of employer, National Labor Relations 
Board may find that such acts were 
employer’s acts, and may consider a 
number of factors, including actual au- 
thority of supervisory employees, their 
strategic position to translate to sub- 
ordinates the management’s. policies 
and desires, employee’s previous union 
attitude, favoritism of employer, and 
employer’s failure to renounce acts of 
supervisory officials and announce its 
impartiality, but all such factors need 
not be present. National Labor Rela- 
tions Act, § 8(1), 29 U.S.C.A. § 158(1). 
—National Labor Relations Board vy. 
varie Gas & Electric, Co., 118 F.2d 

The National Labor Relations Board 
could hold power company responsible 
for acts of job foremen, general fore- 
men and division superintendents, in 
determining existence of unfair labor 
practice, on finding that such super- 
visory employees had certain powers of 
direction over other employees, who 
identified them with the management, 
though they did not have absolute 
power of discharge and were not 
shown to have been authorized to make 
particular statements. National Labor 
Relations Act, § 8(1), 29 U.S.C.A. § 158 
(1).—National Labor Relations Board 
Yagate ae Gas & Blectric Co., 118 F.2d 

The findings of National Labor Rela- 
tions Board must be sustained if there 
is any substantial evidence in the rec- 
ord. National Labor Relations Act, § 
8(1), 29 U.S.C.A. § 158(1)—National 
Labor Relations Board v. Pacific Gas 
& Electric Co., 118 F.2d 780. 

“Substantial evidence” supporting 
finding of National Labor Relations 
Board requires more than a scintilla of 
evidence, and means such relevant evi- 
dence as a reasonable mind might ac- 
cept as adequate to support a conclu- 
sion. National Labor Relations Act, § 
8(1), 29 U.S.C.A. § 158(1).—National 
Labor Relations Board v. Pacific Gas & 
Electrie Co., 118 F.2d 780. 

In determining whether statements 
by supervisory employees constituted 
interference, restraint or coercion, as 
an unfair labor practice, reviewing 
court must decide whether an ordinary 
man could reasonably conclude that the 
statements interfered with, restrained 
or coerced employees in exercise of 
their statutory rights. National Labor 
Relations Act, § 8(1), 29 U.S,C.A. § 158 
(1).—National Labor Relations Board 
v. Pacific Gas & Blectric Co., 118 F. 
2d 780. 

Byidence held to warrant finding of 
National Labor Relations Board that 
statements by supervisory employees 
interfered with employees’ right and 
constituted an “unfair labor practice,” 
as against contention that statements 
were merely made in interests of such 
employees’ own unions. National Labor 
Relations Act, § 8(1), 29 U.S.C.A. § 158 
(1).—National Labor Relations Board 
v. Pacific Gas & Hlectric Co., 118 F.2d 
780. - 

Congress entrusted National Labor 
Relations Board, and not the courts of 
review, with power to draw _ infer- 
ences from facts. National Labor Re- 
lations Act, § 8(1), 29 U.S.C.A, § 158 


E li 
as jurisdiction of proceeding if any 


Mg oN ORI Et 
(1).—National Labor Relations Board i 
7 Pacific Gas & Hlectrie Co., 118 F.2d 


80. i ; 

A complaint charging unfair labor © 
practice must state only the manner — : 
by which employer has engaged in un- = 
fair labor practices and which of such | 
practices was in question, and need not | 
contain names of individuals involved) 
or time and place of occurrences of 
such acts. National Labor Relations. 
Act, § 10(b), 29 U.S.C.A.. § 160(b).— 
National Labor Relations Board y, Pa- _ 
cific Gas & Electric Co., 118 F.2d 780. 

Since the National Labor Relations © 
Board has power to make rules, it 
has power to suspend them, and hence, 
suggestion that complaint charging un. 
fair labor practices violated rules ‘o 
the board did not warrant interferene 
with board’s decision. National Labor 
Relations Act, § 10(b), 29 U.S.C.A. § 
160(b); U.S.C.A.Const.’ art. 3, § 2— 
National Labor Relations Board y. Pa- 
cific Gas & Wlectric Co., 118 F.2d 780. 

In proceeding before National Labor 
Relations Board, i i weir 


Ae 


i 


and trial examiner’s refusal to h 
election records produced was inde-- 
fensible, but need not be considered by 


reviewing court when the election was 


not involved.—National Labor Rela- — 
tions Board y. Pacific Gas & Electric 
Co., 118 F.2d 780. ale 


It is for National Labor Relations — 

Board and not the courts to determine 
how effect of unfair labor practices 
may be expunged, and hence’enforce- 
ment of order would not be denied on 


threatened or impending danger 0 
recurrence. U.S.C.A.Const. art. 3, § 2 
—National Labor Relations Board 
ek Gas & Electric Co., 118 F 
Where employer’s interference with ee 
employees’ rights related only to th 
rights of organization, cease and desist 
order of National Labor Relations © 
Board referring to employees’ rights — 
“to bargain collectively through repre-— 
sentatives of their own choosing and to — 
engage in concerted activities for the | 
purposes of collective bargaining or 
other mutual aid or protection,’ was — 
too broad, and the quoted language : 
would be stricken out. National La As 
bor Relations Act, § 8(1), WOR 
§ 158(1).—National Labor ve 
Board v. Pacifie Gas & 5 
118 F.2d 780. 
C.C.A.9. The declared purpose of Na- ay 
tional Labor Relations Act is to protect — 
labor organizations in their right of — 
collective bargaining. National Labor — 
Relations Act, §§ 1, 7,29 U.S.C.A. §§ 3 
151, 157.—National Labor Relations _ 
Board v. Ferguson, 118 F.2d 892, fol- 
lowed in National Labor Relations 
Board v. Miller, 118 F.2d 8938. 9 
The protection of labor organization’s 
collective right of bargaining required — 
that organization be made a party to a 
proceeding in which a decree was 
sought directing that employer should 
not bargain with such organization, — 
National Labor Relations Act, §§ 1, 7, — 
29 U.S.C.A. §§ 151, 157.—National La- 
bor Relations Board v. Ferguson, 118 
F.2d 892, followed in National Labor 
Rela ons Board v. Miller, 118 F.2d. 
93. 


Where National Labor’ Relations 
Board brought proceeding against em- 
ployer to enforce its order directing 
that employer should not bargain with 
eertain labor organization, and clerk of 
Cireuit Court of Appeals, acting under 
court rules on “Petition for Review or 
Hnforcement of Orders of Boards or 
Commissions”, caused to be served up- 
on such organization a rule to show 
cause why petition should not be 
granted, and time had elapsed within 
which response could be made to the 
rule, and the organization had not ap- 
peared, Circuit Court of Appeals had 
acquired jurisdiction in personam over 
organization warranting its decree 
against it. National Labor Relations 
Act, §§ 1,.7, 29 U.S,C.A. §§ 151, 157— 


§ 57 


National Labor Relations Board v. Fer- 
guson, 118 F.2d 892, followed in Na- 
tional Labor Relations Board v. Miller, 
118 F.2d 893. , 

C.C.A.9. Where National Labor Re- 
lations Board, upon a further hearing 
on matters recommitted to it, decided 
that there was no ground to sustain its 
charges against employer, and asked to 
have set aside its own order requiring 
employer to cease and desist from cer- 
tain practices and to take certain af- 
firmative action, Circuit Court of Ap- 
peals accepted Board’s recommendation 
and set its order aside.—National La- 
bor Relations Board v. Sterling Blectric 
Motors, 118 F.2d 893.. 

C.C.A.9. In proceeding against em- 
ployer on charge of unfair labor prac- 
tices, no error can be assigned because 
of admission of improper, immaterial, 
or hearsay testimony at hearing before 
trial examiner of the National Labor 
Relations Board, but, when that type 
of evidence is the only foundation for 
findings and order of the board, they 
are not supported by such substantial 
‘evidence as the law requires. National 
Labor Relations Act §§ 8(1, 3), 10(b), 
29 U.S.C.A. §§ 158(1, 3), 160(b).—Na- 
tional Labor Relations Board v. Wash- 
ape tce Dehydrated Food Co., 118 F.2d 
On hearing before trial examiner for 
National Labor Relations Board, in 
proceeding against employer for unfair 
_ Jabor practices, president and manager 
of employer could properly decline to 
answer an inquiry into the employer's 
affairs that was immaterial and which 
might be used to employer’s detriment. 
National Labor Relations Act, § 10(b), 
29 U.S.C.A. § 160(b).—National Labor 
Relations Board yv. Washington De- 
, hydrated Food Co., 118 F.2d 980. 
In proceeding against employer for 
unfair labor practices, where it appear- 
ed that trial examiner considered the 
prosecutor’s efforts so inadequate that 
he felt impelled to take up the prose- 
cution himself, that he insisted that 
he have the last word with each wit- 
ness, that he permitted the presenta- 
tion of evidence which in ordinary trial 
- would be excluded as improper or im- 
material or hearsay, that, when inad- 
- vertently something favorable to em- 
ployer developed, it was promptly 
_ stricken from the record, and that trial 
examiner was determined to make a 
ease against employer, the trial ex- 
- aminer’s conduct deprived the employ- 
er of a “fair hearing’’ and required cease 
and desist order of the National Labor 
r Relations Board to be set aside. Na- 

tional Labor Relations Act, §§ 2(6, 7), 
 8(1, 3), 10(b), 29 U.S.C.A. §§ 152(6, 7), 
 158(1, 3), 160(b).—National Labor Re- 
lations Board v. Washington Dehydrat- 
5 ed Food Co., 118 F.2d 980. 
vit C.C.A.9. The maritime safety laws 
are paramount to the National Labor 
Relations Act to the extent that any 
proposed order of the National Labor 
Relations Board may increase the dan- 
ger which the safety legislation seeks 
to prevent or lessen. National Labor 
Relations Act, 29 U.S.C.A. § 151 et seq.; 
Cr.Code § 293, 18 U.S.C.A. § 484; 46 
U.S.C.A. § 701, subds. 5, 6.—Texas Co. 
_v. National Labor Relations Board, 120 
F.2d 186. 

Order of the National Labor Rela- 
tions Board would not be enforced in 
‘so far as order purported to hold that 
habitual drunkard who had been elect- 
-ed as a labor leader should have been 
retained as boatswain of gas and oil 
tanker and in so far as employer was 
directed to make good to him any back 
pay. National Labor Relations Act, 29 


U.S.C.A. § 151 et seq.—Texag Co. vy. 
National Labor Relations Board, 120 
F.2d 186. 


Where entire proceeding by National 
Labor Relations Board against opera- 
tor of a fleet of ocean going gasoline 
and oil tankers engaged in interstate 
and foreign commerce was conducted 
without regard to long established Con- 
gressional legislation for protection of 
life at sea and with a misconception 
of the powers of a ship’s officers and 
managers necessary in such protection, 
the proceedings leading to board’s or- 
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der with exception of certain portion 


which court refused to enforce would 
be remanded to reconstructed board for 


reconsideration in light of court’s opin- 


ion. National Labor Relations Act, 29 
U.S.C.A. § 151 et seq.; 46 U.S.C.A. §§ 
222, 226, 228, 229, 239.—Texas Co. v. 
Re wee Relations Board, 120 F. 
2 86. 


C.C.A.10. A change in name of union 
and change in its affiliation with a na- 
tional organization between time of its 
efforts to bargain collectively and time 
that charges were lodged with the Na- 
tional Labor Relations Board did not 
affect validity of order requiring em- 
ployer to bargain collectively with 
union designated by its new name, 
National Labor Relations Act, 29 U.S. 
C.A. § 151 et seq.—Continental Oil Co. 
v. National Labor Relations Board, 113 
F.2d 478, certiorari granted 61 S.Ct. 
72. 
Ordinarily, the question of enforce- 
ment of an order of the National La- 
bor Relations Board must be deter- 
mined on the record made before the 
Board, and not on factual developments 
which occur after the order was en- 
tered. National Labor Relations Act, 
29 U.S.C.A, § 151 et seq.—Continental 
Oil Co. v. National Labor Relations 
Board, 113 F.2d 473, certiorari granted 
61 S.Ct. 72. 

Steps taken by an employer for 
purpose of evading obedience to an or- 
der of the National Labor Relations 
Board will not be accorded considera- 
tion in determining whether order shall 
be enforced. National Labor Relations 
Act, 29 U.S.C.A. § 151 et seq.—Con- 
tinental Oil Co. v. National Labor Re- 
lations Board, 113 F.2d 473, certiorari 
granted 61 S.Ct. 72. 


Where oil field had been subjected 
to a unit plan of operation, approved 
by the Secretary of the Interior pur- 
suant to an act of Congress, so as to 
leave oil company with no employees 
in the field, order of the National La- 
bor Relations Board would not be en- 
forced in so far as it purported to 
apply to that field, . National Labor Re- 
lations Act, 29 U.S.C.A. § 151 et seq.; 
30 U.S.C.A. § 181 et seq.—Continental 
Oil Co. v. National Labor Relations 
Board, 113 F.2d 473, certiorari granted 
61, S.Ct 72; 

The provision of the National Labor 
Relations Act that representatives des- 
ignated or selected for purposes of 
collective bargaining by majority of 
the employees in a unit appropriate for 
such purposes shall be the exclusive 
representatives of all of the employees 
in such unit for such purposes does 
not require that all members of the 
majority making the selection shall be 
members of the agency selected. Na- 
tional Labor Relations Act, § 9(a), 29 
U.S.C.A. § 159(a).—Continental Oil Co. 
y. National Lnbor Relations Board, 113 
en 473, certiorari granted 61 S.Ct. 


Where representatives of union in- 
formed production superintendent of 
employer that they had in their pos- 
session a petition designating a rep- 
resentative for bargaining purposes, 
and superintendent stated that he re- 
garded it as immaterial, enforcement 
of order of National Labor Relations 
Board would not be refused because 
designation was allegedly not exhibited 
to employer prior to hearing. National 
Labor Relations Act, 9(a), 29 U.S. 
C.A, § 159(a).—Continental Oil Co. v. 
National Labor Relations Board, 113 F, 
2d 473, certiorari granted 61 S.Ct. 72. 

Employer could not be relieved of 
the consequences of wrongful refusal 
to bargain with union for period found 
by the National Labor Relations Board 
by the subsequent formation of an in- 
dependent union. National Labor Re- 
lations Act, § 9(a), 29 U.S.CiA. § 159 
(a).—Continental Oil Co. v. National 
Labor Relations Board, 113 F.2d 473. 
certiorari granted 61 §.Ct. 72. 

The National Labor Relations Act 
requires an employer to negotiate in 
good faith with object of coming to an 
agreement with its employees, if pos- 
sible. National Labor Relations Act, 
29 U.S.C.A. § 151 et seq.—Continental 
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Oil Co. v. National Labor Relatior 
Board, 113 F.2d 473, certiorari grante 
61 S.Ct. 72. Te, ‘ ‘ 

Where an oral agreement between an 
employer and its employees is reached, 
the parties must embody the agree- 
ment in a written contract as a mutual 
guaranty of conduct, and an employer’s 
refusal to unite in a contract embody- 
ing such an oral agreement amounts to 
a failure to comply with the National 
Labor Relations Act. National Labor 
Relations Act, 29 U.S.C.A. § 151 et seq. 
-—Continental Oil Co. vy. National Labor 
Relations Board, 113 F.2d 473, cer- 
tiorari granted 61 S.Ct. 72. 


An employer cannot discredit a duly 
designated bargaining agency of its 
employees by refusing to bargain with 
it and then be allowed to take advan- 
tage of a loss in membership due to 
its wrongful act. National Labor Re- 
lations Act, 29 U.S.C.A. § 151 et seq. 
—Continental Oil Co. v. National La- 
bor Relations Board, 113 F.2d 473, cer- 
tiorari granted 61 S.Ct. 72. ‘ 

Where, at time of hearing before 
National Labor Relations Board, mem- 
bership of union had shrunk to only 
four, it would be assumed that any 
diminution in membership was due in 
large measure to the wrongful failure 
of employer to bargain with the union 
as representative of the employees, and 
enforcement of order of Board would 
not be withheld because of such re- 
duction in membership. National La- 
bor Relations Act, 29 U.S.C.A. § 151 
et seq.—Continental Oil Co. v. National 


é 


oy 


Labor Relations Board, 113 F.2d 473. — 


certiorari granted 61 S.Ct. 72. 
Written and verbal. statements by 
employer prior to passage of the Na- 
tional Labor Relations Act could not 
of themselves constitute a “refusal to 
bargain’ with union within meaning 
of the act, but could be considered as 
throwing light on attitude of employer 
toward recognition of union as a_bar- 
gaining ageney, and in determining 
whether after passage of act employer 
negotiated in good faith with view of 
reaching an agreement if possible. Na- 
tional Labor Relations -Act, § 8(5), 29 
U.S.C.A. § 158(5).—Continental Oil Co. 
v. National Labor Relations Board, 113 
F.2d 4738, certiorari granted 61 S.Ct, 


2. 

_“Substantial evidence” within provi- 
sion of National Labor Relations Act 
that findings of the National Labor 
Relations Board shall be conclusive on 
appeal if supported by ‘substantial 
evidence” means more than a mere 
scintilla of evidence and refers to evi- 
dence which does more than create 
vagueness, uncertainty or suspicion of 
the existence of the essential fact to 
be established, and which carries such 
conviction that a person of ordinary 
mind might reasonably accept it as 
adequate upon which to form a definite 
conclusion. National Labor Relations 
Act, § 10(e, f), 29 U.S.C.A. §.160(e, f). 
—Continental Oil Co. v. National La- 
bor Relations Board, 113 F.2d 473, cer- 
tiorari granted 61 S.Ct. 72. 


A court on review cannot substitute 
its judgment for that of the National 
Labor Relations Board on disputed 
facts. National Labor Relations Act, 
§ 10(e, f), 29° US:C.A. § 160(e, 
Continental Oil Co. v. National Labor 
Relations Board, 113 F.2d 473, certio- 
rari granted 61 S.Ct. 72: 

A court may not overturn a finding 
of the National Labor Relations Board 
if the finding is supported by substan- 
tial evidence, though the court might 
reach a different conclusion on the 
conflicting evidence. National Labor 
Relations Act, § 10(e, f), 29 U.S.C.A. 
§ 160(e, f)—Continental Oil Co. v. Na- 
tional Labor Relations Board, 113 F.2d 
473, certiorari granted 61 S.Ct. 72. 

The credibility of witnesses, the 
weight to be given their testimony, and 
the determination of conflicts in the 
evidence were matters for the National 
Labor Relations Board and not for the 
court on review. National Labor Rela- 
tions Act, § 10(e, f), 29 U.S.C.A. § 160 
(e, f).—Continental Oil Co. v. National 
Labor Relations Board, 113 F.2d 473. 


certiorari granted 61 S.Ct. 72. 
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cy of its employees at a particular 
oil field was supported by substantial 


on review. National Labor Relations 
Act, §§ 8(5), 9(a), 10(e, f), 29 U.S.C.A. 
§§ 158(5), 159(a), 160(e, f£).—Conti- 
nental Oil Co. v. National Labor Re- 
lations Board, 113 F.2d 473, certiorari 
granted 61 S.Ct. 72. ; 

Where membership in council plan 
did not represent the free and un- 
hampered action of employees, status 
of union as bargaining agency was not 
revoked, and that status continued, 
particularly where petition signed by 
majority of employees designating the 
union as bargaining agency was subse- 
quent in point of time to formation of 


the council plan. National Labor Re- 


Jations Act, § 8(1, 2), 29 U.S.C.A. § 158 
(1, 2).—Continental Oil Co. v. National 
Labor Relations Board, 113 F.2d 473. 
certiorari granted 61 S.Ct. 72. | 

_ Participation of employer in re- 
vamping or recasting independent un- 
ion constituted “interference” and 
“domination” within prohibition of Na- 
tional Labor Relations Act. National 
Labor Relations Act, § 8(1, 2), 29 U.S. 
C.A. § 158(1, 2).—Continental Oil Co. 
vy. National Labor Relations Board, 113 
Had 473, certiorari granted 61 S.Ct. 


Hvidence, in support of subsidiary 
findings of the National Labor Rela- 
tions Board, warranted inference that 
union was duly designated bargaining 
agency for employees, that employer 
wrongfully refused to bargain collec- 
tively with union as bargaining agency 
with respect to rates of pay, hours, 
and other conditions of employment, 
and that employer had dominated and 
interfered with formation and admin- 
istration of association. National La- 
bor Relations Act, § 8(1, 2), 29 U.S. 
C.A. §158(1, 2).—Continental Oil Co. 
y. National Labor Relations Board, 113 
F.2d 473, certiorari granted 61 S.Ct. 


W2- 

The National Labor Relations Board 
may require the posting by employer 
of notices stating that employer “will 
cease and desist as aforesaid.” Na- 
tional Labor Relations Act, 29 U.S.C. 
A. § 151 et seq.—Continental Oil Co. 
v. National Labor Relations Board, 113 
aero 473, certiorari granted 61 S.Ct. 
‘C.C.A.10. In proceeding to enforce 
order of National Labor Relations 
Board, Circuit Court of Appeals will 
not weigh conflicting testimony. Na- 
tional Labor Relations Act, 9 U.S.C.A. § 
151 et seq.—National Labor Relations 
Board v. Stover, 114 F.2d 513. 

C.0.4.10. Evidence of opposition to 
union and subtle influence of super- 
visory employees in formation of em- 
ployees’ association not affiliated with 
National organization, to take the place 
of former employer-employee 
held to authorize adjudication that em- 
ployer engaged in “unfair labor prac- 
tices” affecting commerce. National 
Labor Relations Act, §§ 2(6, 7), 7, 8 


(1-8), 29 U.S.C.A. §§ 152(6, 7), 157, 
158(1-3)—Magnolia Petroleum Co. vy. 
National Labor Relations Board, 115 
F.2d 1007. 


The reviewing court must accord to 
National Labor Relations Board the 
functions of a tribunal charged with 
weighing evidence as a trier of fact, 
and is not warranted in over-turning 
board’s decision if there is any sub- 
stantial evidence to support its find- 
ings, and province of reviewing court 
is whether findings and conclusions 
from established and conflicting evi- 
dence are fairly supported by the rec- 
ord.—Magnolia Petroleum Co. y. Na- 
tional Labor Relations Board, 115 F. 
2d 1007. ; 

Where findings and order of Nation- 
al Dabor Relations Board are substan- 
tially challenged as unsupported by 
evidence, reviewing court should exam- 
ine the evidence for itself, not to de- 
termine what fact inferences it, acting 
as trier, would have drawn or what 
fact findings it would have made, but 
to determine whether reasonable minds 
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union as exclusive bargaining 


plan, ° 


tial, 


ences and made the fact findings.— 
Magnolia Petroleum Co. v. National 
Labor Relations Board, 115 F.2d 1007. 

An independent organization unaf- 
filiated with any national organization 
is an appropriate bargaining agency, 
within meaning and protection of Na- 
tional Labor Relations Act, so long as 
it meets the standards of independence 
required by the act in freedom of or- 
ganization and collective~ bargaining. 
National Labor Relations Act §§ 2(6, 
7), °%, 8(1=8); 29 US.CLA. §$) 1526, %)% 
157, 158(1-3).—Magnolia Petroleum 
Co. v. National Labor Relations Board, 
115 F.2d 1007. 

In proceeding to set aside order of 
National Labor Relations Board, court 
is prone to scrutinize events leading up 
to organization of an employees’ as- 
sociation which sprang from and had 
its inception in a plan admittedly not 
in conformity with National Labor Re- 
lations Act, and to look askance upon 
any contribution made by employer to 
its organization, which might indicate 
that employees were not absolutely 
free and unmolested in promulgation 
and adoption of the subsequent plan. 


National Labor Relations Act 2(6, 
1), 7, 8(1-3), 29 U.S.C.A. §§ 152(6, 7), 
157, 158(1-3).—Magnolia Petroleum 


Co. v. National Labor Relations Board, 
115 F.2d 1007. 


In protecting employee from employ- 
er domination, court must not convict 
by suspicion, nor permit a judgment 
to stand based upon suspicion or in- 
ference generated by a preference for 
one organization over another, and 
should not directly or indirectly en- 
courage employees to select an affiliat- 
ed or unaffiliated organization. Nation- 
al Labor Relations Act §§ 2(6, 7), 7,, 
8(1-3), 29 U.S.C.A. §§ 152(6, 7), 157, 
158(1-3).—Magnolia Petroleum Co. vy. 
National Labor Relations Board, 115 
F.2d 1007. 


The findings and conclusions of Na- 
tional Labor Relations Board must be 
accorded the same weight as the ver- 
dict of jury under common law.— 
Magnolia Petroleum Co. vy. National 
Labor Relations Board, 115 F.2d 1007. 


The National Labor Relations Act 
does not compel employees to affiliate 
themselves with any organization, nor 
prevent them from’ organizing an as- 
Sociation not affiliated with national 
organization and evolving from a 
plan condemned by the National Labor 
Relations Act, so long as it is truly 
independent from domination or inter- 
ference by employer. National Labor 


Relations Act §§ 2(6, 7), 7, 8(1-3), 29 
U.S.C.A. §§ 152(6, 7), 157, 158(1-3).— 
Magnolia Petroleum Co. v. National 


Labor Relations Board, 115 F.2d 1007. 


The National Labor Relations 
Board’s supervision of consent elec- 
tions in particular districts, wherein 
employees were allowed to choose be- 
tween unaffiliated association and union 
as bargaining agency, was at most evi- 
dence of the competency of the unaf- 
filiated association, and did not oper- 
ate as “estoppel” against board’s juris- 
diction to inquire into validity of the 
unaffiliated association, especially when 
board excepted such districts from its 
order, National Labor Relations Act 
§§ 2(6, 7), 7, 8(1-3), 29. U.S.C.A.. §§ 
152(6), 157, 158(1-3).—Magnolia Petro- 
leum Co. y. National Labor Relations 
Board, 115 F.2d 1007. 

C.C.A.10. Where local union after 
filing petition with National Labor Re- 
lations Board received a charter from 
Congress of Industrial Organization, 
and thereafter its name was twice 
changed, but the organization remained 
the same except for the changes in 
name, employer was not injured by 
Board’s refusal to grant hearing on the 
local’s application for substitution of 
its new name in employer’s petition to 
review and set aside an order of the 
Board, and in permitting the local to 
intervene under its new name. Nation- 
al Labor Relations Act §§ 7, 8, 9 (ce), 
29 U.S.C.A, §§ 157, 158, 159(c).—Cuda- 
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hy Packing Co. vy. National Labor Re- 
lations Board, 118 F.2d 295. | IG aE. 

Evidence that employer favored com- 
pany union by according organizers 
every opportunity to solicit members — 
during working hours, and that no 
such privilege was extended to the local — 
union affiliated with outside union and 
that foremen and straw bosses actually ; 
solicited and indorsed membership in ~ 


guilty of ‘unfair labor practices”. 
tional Labor Relations Act, §§ 1 et seq., 
7, 8, 9(e), 29 U.S:ClAc §§ 1b ih et seas am 
157, 158, 159(c).—Cudahy Packing Co, 
y. National Labor Relations Board, 118 | 
F.2d 295. ? At 

On petition to review and set aside 
an order of National Labor Relations 
Board, the court’s inquiry is limited to 
whether findings of Board are support- © N 
ed by substantial evidence. National ale 
Labor Relations Act § 10(e, f), 29 U.S. 
C.A. § 160(e, f).—Cudahy Packing Co. 
v. National Labor Relations Board, 118 i a, 
F.2d 295. i ia 

The National Labor Relations Act 
condemns as “unfair labor practices” j HG, 
acts of employer’s foremen, assistant 
foremen, and floor ladies in participat- 
ing in activities of employees in form- 
ing company union, in so far as em- 
ployer might gain any advantage there- 
from in the bargaining of a kind whic! 
the act proscribes, and to such extent — 
employer is responsible for the acts and ~ 
is within reach of Board’s power to 
prevent a repetition thereof and to re 
move the consequences flowing there- 
from upon the employees’ right of sel! 
organization. National Labor Relations 
Act §§ 7, 8, 29 U.S.C.A. §§ 157, 158.— 


Cudahy Packing Co. v. National Labor 
Relations Board, 118 F.2d 295. Fes 
The credibility of witnesses and 


weight to be given their testimony, and 
determination of the conflicts arising 
therefrom in proceedings before Nation- ae 
al Labor Relations Board were matters | 
for the Board to decide. National La- — 
bor Relations Act § 10 (e, f), 29 U.S, 
C.A. § 160 (e, f).—Cudahy Packing Co. 
vy. National Labor Relations Board, 118 
F.2d 295. a 
Where order of National Labor Rela- 
tions Board requiring employer to de--° — 
sist from unfair labor practices was 
founded on competent and substantial — 
testimony, the court, on petition to re- 


tr are Bh 
v. National Labor Relations Board, 11 3 ie : 


C.C.A.10, Before the National Labor _ 
Relations Board may exercise jurisdic- 
tion, it must appear either that the in- 
dustry under consideration is engaged — 
in interstate commerce, or that its in- 
trastate business is of such a nature ~~ 
that disturbance thereof would substan- 
tially affect interstate commerce.—Pueb-. 
lo Gas & Fuel Co. v. National Labor — 
Relations Board, 118 F.2d 304. 

Evidence sustained finding of Nation- 
al Labor Relations Board that employ- 
er had restrained and coerced employ- 
ees in exercise of their rights guaran- 
teed by statute. National Labor Rela- 
tions Act §§ 7, 8(1,5), 29 U.S.C.A. §§ 
157, 158(1, 5)— Pueblo Gas & Fuel Co, 
v. National Labor Relations Board, 118 
F.2d 304. ; 

That employer’s coercive conduct had 
ceased did not prevent National Labor 
Relations Board from barring its re- 
sumption. National Labor Relations 
Act §§ 7, 8(1, 5), 29 U.S.C.A, §§ 157, 158 
(1, 5).—Pueblo Gas & Fuel Co. v. Na- 
gronal Labor Relations Board, 118 F.2d. 

4, ’ 

An employer’s refusal to bargain 
with employees in violation of section 
8(5) of the Labor Relations Act is 
likewise a violation of section 8(1) of 
the act, and as such warrants an order 
to cease and desist from interference, 
restraint, and coercion. National Labor 
Relations Act §§ 7, 8(1, 5), 29 US. 


e 
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gs C.A. §§ 157, 158(1, 5)—Pueblo Gas & 

My Fuel Co. v. National Labor Relations 
Board, 118 F.2d 304. 

The authority of bargaining agency 
to represent employees must be sought 
in the consent of the employees and not 
in the constitution of a national labor 
organization providing for the organ- 
ization of local units, and a local union 
ee) designated by employees was within the 
ang compass of bargaining ‘representative’ 
as defined by National Labor Relations 
Act. National Labor Relations Act §§ 
2(4, 5), 9(a), 29 U.S.C.A, §§ 152(4, 5), 
159(a).—Pueblo Gas & Fuel Co. v. Na- 
ee Labor Relations Board, 118 F.2d 

04. 

Where a local union was designated 
by employees as a bargaining repre- 
sentative, it was immaterial whether 
employees were members of the local 
union or even entitled to membership 
therein. National Labor Relations Act 
s§ 2(4, 5); 9(a), 29 U.S.C.A. §§ 152 
(4, 5), 159(a).—Pueblo Gas & Fuel Co. 
vy. National Labor Relations Board, 118 
hy F.2d 304. : 

-, An employer is bound to deal with 
any union which represents a majority 
. of its employees, regardless of whether 

- it also represents employees in a rival 
industry, since an employer is not 
obliged to agree to any terms proposed 

by bargaining representative that are 
disadvantageous to employer. National 
Labor Relations Act §§ 2(4, 5), 9(a), 29 

 ~ULS.C.A. §§ 152 (4, 5), 159(a).—Pueblo 
Gas & Fuel Co. v. National Labor Rela- 
tions Board, 118 F.2d 304. 
- _ €.0.A.10. Employees’ may join an in- 
dependent union so long as it meets 
standards of independence required by 
National Labor Relations Act, and 
-eourt will carefully scrutinize acts 
leading to formation of an association 
where it springs from and has its in- 
eeption in plan admittedly not in con- 
-formity with the act, and will scruti- 
' nize any contribution made by employ- 
——s er: ‘to new association. National Labor 
Relations Act, § 7, 29 U.S.C.A. § 157.— 
_ National Labor Relations Board vy. Con- 


Labor Relations Act, § 7, 29 U.S.C.A. § 
' 157.—National Labor Relations Board 
y. Continental Oil Co., 121 F.2d 120. 
- An employer could not claim that it 
‘was not chargeable with acts of person- 
nel supervisor in dominating and inter- 
fering with formation of union _be- 
cause he was not a managing officer 
and had no power to discharge em- 
ik - ployees where supervisor had charge of 
Ph pbensonne} relations, had duty to inter- 
view applicants for employment and 
make recommendations relative to their 
employment or to transfer of employees 
_ from one department to another and 
drew a monthly salary. National La- 
. bor Relations Act, § 7, 29 U.S.C.A. § 
_ 157.—National Labor Relations Boar 
_ _y._Continental Oil Co., 121 F.2d 120. 
Whether a personnel supervisor had 
power to hire or fire employees ‘was 
not the gauge by which to determine 
we employer’s liability for his conduct in 
interfering with formation of union, 
mes test being whether his relation to em- 
ployer was such that employees had 
just cause to believe that he did rep- 
resent employer and that he trans- 
lated to them wishes of the manage- 
- ment. National Labor Relations Act, § 
7, 29 U.S.C.A. § 157.—National Labor 
Relations Board y. Continental Oil Co., 
121 F.2d 120. 


Evidence that there never was a com- 
plete abandonment of old organization 
which had been dominated by employ- 
er and new one formed after validity 
of National Labor Relations Act was 
upheld, that employer’s personnel su- 
pervisor and others advised and other- 
wise interfered with formation of new 
union, and that employer contributed 
financial and other aid and support to 
the newly organized union, sustained 
finding of National Labor Relations 
Board that the new union wag but a 
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continuation of employer dominated 
union, and that employer contributed 
financial and other aid in organization 
of new union in violation of act. Na- 
tional Labor Relations Act, § 7, 29 U.S. 
C.A. § 157.—National Labor Relations 
poune y. Continental Oil Co., 121 F.2d 

The functions of National Labor Re- 
lations Board are to secure to em- 
ployees their rights under National 
Labor Relations Act and to remove ef- 
fects of any unlawful conduct by an 
employer, and act being remedial, 
board may take such affirmative action 
as will insure to employees their rights 
guaranteed by the act. National Labor 
Relations Act, § 1 et seq., 29 U.S.C.A. § 
151 et seq.—National Labor Relations 
ae v. Continental Oil Co., 121 F.2d 
120. 

Where employer deducted amount of 
dues in employer dominated union from 
wages of employees who were members 
thereof in such cases where an em- 
ployee member requested that deduc- 
tion be made, employer could not be 
required to reimburse such members 
for dues deducted from their wages and 
paid to the union, since such repay- 
ment would be ‘penal’ and not ‘re- 
medial,’ and would not remove effect 


of wrongful conduct of employer re- - 


sulting from its support of the union. 
National Labor Relations Act, § 7, 29 
U.S.C.A. § 157.—National Labor Rela- 
tions Board y. Continental Oil Co,, 121 
F.2d 120. 

Where it has been found that em- 
ployer by specific violation has vio- 
lated a right guaranteed to employees, 
the National Labor Relations Board 
may not only enjoin specific act of vio- 
lation charged and found to exist, but 
it may generally enjoin employer from 
committing any related unlawful acts 
resulting in violation of such right. 
National Labor Relations Act, § 7, 29 
U.S.C.A. § 157.—National Labor Rela- 
tions Board v. Continental Oil Co., 121 
F.2d 120. y 

Where employer was charged with 
violation of that part of National Labor 
Relations Act which guarantees to em- 
ployees right to self-organization by 
domination and interference with for- 
mation of union and by giving aid and 
support to it, National Labor Rela- 
tions Board could not only enjoin spe- 
cific violation of such right, but it 
eould generally enjoin employer from 
in any other manner interfering with 
rights of employees to self-organiza- 
tion. National Labor Relations Act, § 
7, 29 U.S.C.A. § 157.—National Labor 


Relations Board vy. Continental Oil Co., | 


121 F.2d 120. 

Where employer was charged with 
violating employee’s right to. self-or- 
ganization and was not charged with 
interfering with rights to bargain col- 
lectively, to engage in concerted activi- 
ties for purpose of collective bargain- 
ing, or right of mutual aid or protec- 
tion, National Labor Relations Board 
could not issue a sweeping order, gen- 
eral in terms, enjoining employer from 
violating the National Labor Relations 
Act generally. National Labor. Rela- 
tions Act, § 7, 29 U.S.C.A. § 157.—Na- 
tional Labor Relations Board y. Conti- 
nental Oil Co., 121 F.2d 120. 


C.C.A.10. Under the National Labor 
Relations Act employees had right to 
form and join their own local unaffili- 
ated labor organization. National La- 
bor Relations Act, §§ 7, 8(1, 2, 5), 29 U. 
S:C.A. §§ 157, 158(1, 2, 5).—Colorado 
Fuel & Iron Corporation v. National 
Labor Relations Board, 121 F.2d 165. 

Under the National Labor Relations 
Act, employees’ representatives should 
be paid by labor organization of which 
employees are members rather-than by 
employer when the representatives are 
engaged in performance of duties as 
employees’ representatives. National 
Labor Relations Act, §§ 7, 8(1, 2, 5), 
29 U.S.C.A.. §§ 157 158(1, 2, 5):—Colo- 
rado Fuel & Iron. Corporation v. Na- 
pie Labor Relations Board, 121 F.2d 


Where election held by National La- 
bor Relations Board at employer’s plant 
gave strong manifestation that the em- 
ployees desired their own local labor 
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organization, the Circuit Court 
peals reviewing cease and desis 
of the National Labor Relations 


result would be changed. National La- 
bor Relations Act, §§ 7, 8(1, 2, 5), 29 
ULS.C.A. §§ 157, 158(1, 2, 5).—Colorado 
Fuel & Iron Corporation vy. National 
Labor Relations Board, 121 F.2d 165. 

In proceeding to review order of Na- 
tional Labor Relations Board directing 
employer to cease and desist from dom- 
inating or interfering with employees’ 
labor organization at employer’s steel 
mill and to disestablish such organiza- 
tion, evidence sustained finding of the 
board on which order was based and 
justified an enforcement of the order.— 
Colorado Fuel & Iron Corporation vy. 
Bationsl Labor Relations Board, 121 F. 

Evidence justified enforcement of or- 
der of National Labor Relations Board 
directing employer to cease and desist 
from dominating and interfering with 
employees’ labor organization at em- 
ployer’s iron mine and directing dises- 
tablishment of the organization .and 
from refusing to bargain collectively 
with another organization as exclusive 
representative of production and main- 
tenance employees at the mine. Na- 
tional Labor Relations Act, §§ 7, 8(1, 2, 
5), 29 U.S.C.A. §§ 157, 158(1, 2, 5).— 
Colorado Fuel & Iron Corporation v. 
meena’ Labor Relations Board, 121 


Where majority of employees of em- 
ployer seeking review of cease and de- 
sist order of National Labor Relations 
Board had selected a certain labor or- 
ganization as its bargaining agent in 
the spring of 1938, it could be pre- 
sumed that that authority continued in 
the absence of contrary showing that 
the employees voluntarily rescinded it. 
National Labor Relations Act, §§ 7, 8(1, 
2,5), 29 U.S.C.A. §§ 157, 158(1, 2, 5).— 
Colorado Fuel & Iron Corporation y. 
National Labor Relations Board, 121 F. 
2d 165. ‘ : wi 

Where National Labor Relations 
Board found that employer had im- 
properly refused to bargain with bar- 
gaining agent selected by majority of 
employees, it was a reasonable assump- 
tion that any diminution in member- 
ship of the labor’ organization | desig- 
nated bargaining agent was due to the 
wrongful acts of the employer, Na- 
tional Labor Relations Act, §§ 7, 8(1, 
2, 5), 29 U.S.C.A. §§ 157, 158(1, 2, 5).— 
Colorado Fuel & Iron Corporation y. 
National Labor Relations Board, 121 
F.2d 165. 

_An employer should not be allowed to 
discredit a duly designated bargaining 
agent by employer’s own wrongful act 
and then take advantage of the loss of 
membership in the union designated 
as the bargaining agent due thereto as 
an excuse for not recognizin such 
union as bargaining agent. ational 
Labor Relations Act, §§ 7, 8(1, 2, 5), 29 
U.S.C.A. §§ 157, 158(1, 2, 5).—Colorado 
Fuel & Iron Corporation vy. National 
Labor Relations Board, 121 F.2d 165. 

Order of National Labor Relations 
Board disestablishing employees’ labor 
organization on ground that it was 
dominated by employer was not to be 
construed as in any wise limiting the 
employees’ freedom of choice as to a 
labor organization or bargaining agent 
but as leaving them wholly free and 
without restraint, interference or coer- 
cion by employer to form or join any 
organization whether it was purely lo- 
cal if truly independent or affiliated 
with a parent body. National Labor 
Relations Act, §§ 7, 8(1, 2, 5), 29 U.S. 
C.A. §§ 157, 158(1, 2, 5).—Colorado 
Fuel & Iron Corporation vy. National 
Labor Relations Board, 121 F.2d 165. 


_C.C.A.Ill, The National Labor Rela- 
tions Board was created to. ayoid, 
through adjustment, serious labor dis- 
putes which might hurt employers, em- 
ploy oes: and ihe publ din Nationa La- 
or Relations Board y. Barre i 
F.2d 583. : erty ee 
The National Labor Relations Board 
should not issue complaint against em- 


t 


rder 
Board © 
would not send the case back to the — 
board to ascertain facts respecting the 
election where it did not appear that 


} 


loy.er’ Weunsiaeee 
n interstate commerce. 
Labor Relations Act §§ 9(c), 10(a, b), 
11(1), 29 U.S.C.A. §§ 159(¢e), 160(a, /b), 
161(1).—National Labor i 
Board v. Barrett Co., 120 F.2d 583. 

It is the duty of the National Labor 
Relations Board to investigate charges 
filed against employer before issuing 
complaint. National Labor Relations 
Act §§ 9(c), 10(a, b), 11(1), 29 U.S.C.A. 
§§ 159(e), 160(a, b), 161(1).—National 
Labor Relations Board y. Barrett Co., 
120° RZde5 835. f : : 

The provision of the National Labor 

Relations Act that National Labor Re- 
lations Board ‘‘shall have power to is- 
sue’. complaint is not ‘‘mandatory’’, 
but power to issue complaint is ‘“dis- 
cretionary’’, and Board acts judicially. 
National Labor Relations Act § 10(b), 
29 U.S.C.A. § 160(b).—National Labor 
Relations Board vy. Barrett Co., 120 F. 
2a 583. 
If employer refuses to give informa- 
tion as to intra- or inter-state character 
of his business, the National Labor Re- 
lations Board may secure such infor- 
mation through issuance of subpoena. 
National Labor Relations Act § 11¢1), 
29 U.S.C.A. § 161(1).—National Labor 
Relations Board v. Barrett Co., 120 F. 
2d 583: | ; 

Where charges have been filed under 
National Labor Relations Act, National 
Labor Relations Board may issue sub- 
poenas, in pursuance of Board’s power 
of inyestigationp though no complaint 
has been filed. National Labor Rela- 
tions Act §§ 9(c), 10(a, b), 11(1), 29 U. 
S.C.A. §§ 159(c), 160(a, b), 161(1).— 
National Labor Relations Board v. Bar- 
rett Co., 120 F.2d 583. 


C.c.A.Ind. An action by railroad em- 
ployees to determine their seniority 
rights may be brought at their election 
either in a court, or settled by the ad- 
ministrative remedies prescribed by the 
Railway Labor Act. Railway Labor 
Act § 1 et seq. as amended, 45 U.S.C.A. 
§ 151 et seq.—Adams v. New York, C. 
& St. a RR, Co 21 B20 808. 

C.C.A.Kan. Whether the findings of 
National Labor Relations Board, in a 
consolidated proceeding to determine 
whether employer was guilty of unfair 
labor practices and to. determine con- 
troversy among employees concerning 
who was entitled to be recognized as 
the bargaining agency of the employees, 
was sustained by competent evidence, 

- could not be litigated in a proceeding 
by the board for an order of District 
Court to command employer to re- 
spond to a subpcena duces tecum is- 
sued by the board. National Labor 
Relations Act.§ 9(c), 10, 11, 11(2), 29 
U.S.C.A. §§ 159(c), 160, 161, 161(2).— 
Cudahy Packing Co. v. National Labor 
Relations Board, 117 F.2d 692. 


A proceeding by National Labor Re- 
lations Board for an order of District 
Court to command employer to respond 
to a subpcena duces tecum issued by 
the board in a. hearing before it was 
ancillary to the hearing pending before 


'the board, and hence the proceeding 


was not required to be instituted by the 
filing of a complaint and issuance of 
process. National Labor Relations Act 
-$9(@); 10; 11,, 11L(2),, 29. U.S.C.A. | §§ 
159(c), 160, 161, 161(2).—Cudahy Pack- 
ing Co. v. National Labor Relations 
Board, 117 F.2d 692. 

The only limitation upon power of 
National Labor Relations Board to com- 
pel production of documentary or oral 
evidence is that it must relate to or 
touch the matter under investigation by 
the board, and board cannot go beyond 
such limitation and pry into the affairs 
of a business concern generally. Na- 
tional Labor Relations Act §§ 11, 11(2), 
29 US.C.A. §§ 161, 161(2).—Cudahy 
Packing Co. y. National Labor Rela- 
tions Board, 117 F.2d 692. 

Where an application is filed by Na- 
tional Labor Relations Board with a 
District Court for an order requiring 
obedience to a subpcena issued by the 
board, District Court can inquire only 
to ascertain that a proceeding is pend- 
ing before the board of which it has 
jurisdiction and that evidence sought 


National 


Relations. 
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National Labor Relations Board, 117 F. 


C.C.A.La. The Railway 
contemplates not merely general con- 
clusions by the National Railroad Ad- 
justment Board, but precise and definite 
findings of fact and final and definite 
awards capable of enforcement, not 


vague general outlines which must be 
Railway Labor’ 


filled in by the courts. 
Act § 3, subd, 1(m, o, p), as amended 
45 U.S.C.A. § 1538, subd. 1(m, 0, p).— 
System Federation No, 59 of Railway 
Employees Department of American 
Federation of Labor vy. Louisiana & A. 
Ry. Co., 119 F.2d 509, affirming 30 F. 
Supp. 909, rehearing denied 32 F.Supp. 


Where the findings of fact and award 
of National Railroad Adjustment Board 
instead of being and containing the 
definite determinations of fact as to 
the persons entitled to relief, and the 
relief to which they were entitled con- 
sisted of merely general statements 
that some of employees were entitled to 
some relief and that those so entitled 
should be awarded such relief as they 
were entitled to, there were no definite 
findings of fact entitled to have the 
effect of prima facie evidence nor an 
award capable of enforcement. Rail- 
way Labor Act § 3, subd. 1(m, 0, p), 
as amended, 45 U.S.C.A. § 153, subd. 
1(m, 0, p).—System Federation No. 59 
of Railway Employees Department of 
American Federation of Labor vy. Lou- 
isiana & A. Ry. Co., 119 F.2d 509, af- 
firming 30 F.Supp. 909, rehearing de- 
nied 32 F.Supp. 89. 

Where there was no pending and 
unadjusted case between railroad and 
its employees on June 21, 1934, the 
National Railroad Adjustment Board 
was. without jurisdiction, and action 
brought on alleged award made by 
board was properly dismissed. Rail- 
way Labor Act § 3, subd. 1(i), as 
amended, 45 U.S.C.A. § 153, subd. 1(i). 
—System Federation No. 59 of Railway 
Employees Department of American 
Federation of Labor v. Louisiana & A. 
Ry. Co., 119 F.2d 509, affirming 30 F. 
era 909, rehearing denied 32 F.Supp. 


C.C.A.Miss. Under Railway Labor 
Act, requirement that: relief be set up 
through highest operating officer is a 
prerequisite to an appeal to the Ad- 
justment Board but not to a suit in 
court. Railway Labor Act §§ 3(i), 
(1), as amended, 45 U.S.C.A. §§ 153(i), 
155 (1).—Illinois Cent. R. Co, v. Moore, 
127 Fd 2959) 

C.C.A.Mo. Under National Labor Re- 
lations Act, a majority of employees 
not in accord with agreement entered 
into with employer by union as a col- 
lective bargaining representative may 
remedy the situation for the future by 
a revocation of the agency and, if nec- 
essary, by an application to the Nation- 
al Labor Relations Board. National 
Labor Relations Act, § 9, 29 U.S.C.A. § 
159._International <Ass’n of Bridge, 
Structural & Ornamental Iron Workers 
v. Pauly Jail Bldg. Co., 118 F.2d 615, 
reversing Pauly Jail Bldg. Co. v. In- 
ternational Ass’n of Bridge Structural 
& Ornamental Iron Workers, 29 fF, 
Supp. 15. 

The crossing of picket line and a re- 
turn to work by individual employees 
who were members of union conducting 
strike did not constitute a “revocation’’, 
as a matter of law, of the union’s right 
to act as collective bargaining agency 
of the employees for any purpose. Na- 
tional Labor Relations Act § 9, 29 U.S. 
C.A. § 159.—International Ass’n of 
Bridge, Structural & Ornamental Iron 
Workers v. Pauly Jail Bldg. Co., 118 F. 
2d 615, reversing Pauly Jail Bldg. Co. 
v. International Ass’n of Bridge, Struc- 
tural & Ornamental Iron Workers, 29 
F.Supp. 15. 

Where union represented a large ma- 
jority of employees when strike was 
called, presumptively at least, its status 
as collective bargaining agent continu- 
ed during period of strike, notwith- 
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Labor Act. 


standing that an apparent majority of — 
employees abondoned strike in course | 
thereof although none officially with- 
_ drew from union, National Labor Re-— 
lations Act § 9, 29 U.S.C.A. § 159.— 
International Ass’n of Bridge, Struc- 
tural & Ornamental Iron Workers v. 
'.Pauly Jail Bldg. Co., 118 F.2d. 615," 
reversing Pauly Jail Bldg. Co, v. inter- 
national Ass’n of Bridge, Structural & 
Orevarente Iron Workers, 29 F.Supp. 


C.C.A.N.Y. The provision of Nation- 
al Labor Relations Act securing em- 
ployees’ right of collective bargaining | 
does not merely give new remedies for 
violations of rights created by the 
states, but sets up a procedure to pro- 
tect a right which the act itself has | 
basically reconstructed. National La-  — 
bor, ;Relations Act,:§. 7%, 29 U.S:CLANISi 
157.—United Blectrical Radio & Ma- 
chine Workers of America v. Interna- Ke 
tional Brotherhood of Electrical Work- 
ee) 115 F.2d 488, affirming 30 F.Supp. 

The procedure set forth in National | 
Labor Relations Act is full measure of ~ 
remedies available to trade union for 
violation of right of collective bargain- 
ing secured by the act. National Labor 
Relations Act, §§ 7, 9(c, d), 10(a), 29 
U.S.C.A. §§ 157, 159(c, d), 160(a).— 
United Electrical Radio & Machine 
Workers of America. vy. International. 
Brotherhood of Hlectrical Workers, 115 
F.2d 488, affirming 30 F.Supp. 927. _ 

Congress, in enacting National Labor 
Relations Act, meant to entrust to Na-  — 
tional Labor Relations Board the choice _ 
of bargaining representatives, subject 
only to such review as might be pos- | 
sible under the act. National Labor 
Relations Act, § 7, 9(c, d), 29 U.S.G.A. ~ 
§§ 157, 159(c, d)—United BHlectricai 
Radio & Machine Workers of America 
v. International Brotherhood of Elec-— 
trical Workers, 115 F.2d 488, affirming — 
30 E.Supp. 927. f ae a 

The provision of National Labor Re- 
lations Act securing employees’ right 
of collective bargaining did not protect 
trade union against loss of its members 
as result of alleged conspiracy between — 
competing unions and employers to > 
boycott or threaten to boycott em- 
ployees belonging to, the union, except 
as an incident to the determination by 
the National Labor Relations Board of _ 
union’s right,to act as a bargaining — 
representative. National Labor Rela- — 
tions Act, §§.7, 9(c, d),,.29 US.GAs §s$. 
157, 159(¢, d).—United Hlectrical Radio 
& Machine Workers of America y. In- 
ternational Brotherhood of WBlectrical 
Workers, 115 F.2d 488, affirming 30 F. 
Supp. 927. 


C.C.,A.N.C. The Railway Labor Act — 
was passed to secure prompt and or- 
derly settlement of disputes between | 
carriers and their employees. Railway 
Labor Act, § 1 et seq., as amended, 45 
U.S.C.A. § 151 et seq.—Atlantie Coast 
Line-R.«Co. v.; Pope, 119-E.2d 39 

The purpose of the section of the 
Railway Labor Act making provision 
for an alternate mode of review of 
carrier’s decision by, authorizing es- 
tablishment of local or system boards 
of adjustment was to continue local 
settlement of disputes in accordance 
with established practice if carrier and 
employees acting through their repre- 
sentatives should so elect and it was 
not the purpose of the section to afford 
to aggrieved employee the option to 
take hig case either to system board 
or national board at his pleasure. 
Railway Labor Act § 8, Second, as 
amended, 45 U.S.C.A. § 153, Second.— 
Atlantic Coast’ Line R. Co. vy. Pope, 119 
F.2d 39. 

While agreement betyeen railroad 
and employees for settlement of dis- 
putes by means of system board of 
adjustment lasted, the National Rail- 
road Adjustment Board did not have 
jurisdiction of disputes between rail- 
road and employee. Railway Labor 
Act § 8, Second, as amended, 45 U.S. 
C.A. § 1538, Second.—Atlantie Coast 
Line R. Co. v. Pope, 119 F.2d 39. 

Where railroad and Shopmen’s As- 
sociation, which represented a majority 
of employees, agreed to establish Sys- 
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tem Board of Adjustment, the System 
Board of Adjustment had exclusive ju- 
risdiction over all disputes between the 
railroad and its employees regardless 
of whether the employees were mem- 
bers of Shopmen’s Association. Rail- 
way Labor Act § 2 and_ subd. Fourth, 
as amended, § 3, Second, as amended, 
§§ 4, 5, as amended, 45 U.S.C.A. §§ 151a 
and 152, Fourth, § 153, Second, §§ 
154, 155.—Atlantie Coast Line R. Co. v. 
Pope, 119 F.2d 39. 

Under the Railway Labor Act the ac- 
tion of a majority of employees in 
the selection of representatives and ac- 
tion of representatives themselves so 
selected are binding upon the whole 
class of employees and the duty of 
minority of employees to recognize the 
authority of representatives selected by 
: the majority is binding. Railway La- 

$y bor Act § 2 and subd. Fourth, as 

amended, § 3, Second, as amended, §§ 

4, 5, as amended, 45 U.S.C.A. §§ 151a 

and 152, Fourth, § 153, Second, §§ 

154, 155—Atlantic Coast Line, R. Co. 
‘vy, Pope, 119 F.2d 39. f 

Railroad and its employees agreeing 
to the establishment of a System Board 
of Adjustment had power to limit the 

time within which the board’s juris- 
diction might be invoked by appeal. 
Transportation Act of 1920, § 303, 45 
U.S.C.A. § 134; Railway Labor Act, § 
2 and subd. Second, as amended 45 
 US.C.A. §§ 151a and 152, Second.— 
Atlantic Coast Line R. Co. v. Pope, 119 
F.2d 39. } / 
( Where railroad and its employees 
agreed to the establishment of a System 
Board of Adjustment, a limitation pe- 
riod of 60 days within which the 
board’s jurisdiction might be invoked 
‘by an appeal by employees from ad- 
verse decision of railroad was reason- 
able. Railway Labor Act § 2, and 
subd. Second, as amended, § 3, Second, 
as amended, 45 U.S.C.A. §§ 15la and 

152, Second, § 153, Second.—Atlantic 

" Coast Line R. Co, -v. Pope, 119 F.2d 


Terms of agreement between railroad 
and employees’ representatives setting 
up System Board of Adjustment and 
requiring an appeal by employee from 
adverse decision of railroad to be taken 
to the System Board within 60 days 
was valid and binding upon the parties. 
Railway Labor Act § 2, and subd. Sec- 


ond, as amended, § 3, Second, as 
=i amended, 45 U.S.C.A. §§ 151a and 152, 
i Second, 153, Second.—Atlantic Coast 


Line R. Co. v. Pope, 119 F.2d 39. 
os Under agreement between railroad 
' and representative of employees setting 
b up System Board of Adjustment and 
' requiring appeal to be taken to the 
System Board within 60 days after 
rendition of decision by railroad, the 
period of limitations began to run when 
chief operating officer of railroad, des- 
ignated to handle disputes, rendered 
his adverse decision and where appeal 
was not taken within 60 days there- 
after case was finally closed, notwith- 
standing employee was allegedly dis- 
_ charged without a fair hearing ag _re- 
“« ; quired by agreement since the failure 
of railroad to follow the proper pro- 
cedure did not deprive the appellate 
body of its corrective power. Railway 
Labor Act § 2, Sixth, as amended and 
So, Hirst (2, as amended, 45 U.S. 
, GAL § 152, Sixth, and § 153, First 
~ (i).—Atlantice Coast Line R. Co. v. Pope, 
Pelt9 P20 39. : 
D.C.Cal. Peaceful picketing is a 
method of campaign which a union 
may employ to win converts to its 
cause in a forthcoming election to 
determine employees’ bargaining unit. 
National Labor’ Relations Act 1 et 
seq., 29 U.S.C.A. § 151 et seq.—Mont- 
gomery Ward Employees’ Ass’n y. Re- 
tail Clerks International Protective 
Ass’n, Local No. 47, 38 F.Supp. 321. 
D.C.D.C. Where certification by Na- 
tional Labor Relations Board was not 
an order that could be reviewed by 
the United States Court of Appeals 
for the District of Columbia, action 
could be maintained in the~ District 
Court for review of the certification 
based on irreparable damage to union, 
as against contention that action was 
against the United States and that 


MASTER AND SERVA. 
. ST 
there was a want of necessary parties, 
notwithstanding rival union which had 
been certified as exclusive bargaining 
agent was not before the court.— 
American Federation of Labor v. Mad- 
den, 33 F.Supp. 943, Be 
D.C.1l1l. Under provisions of National 
Labor Relations Act providing that for 
purposes of hearings and investigations, 
any member of National Labor Rela- 
tions Board shall have power to issue 
subpoenaes requiring attendance and 
testimony of witnesses and production 
of evidence, Congress contemplated in- 
vestigations prior to filing of a com- 
plaint by the Board for purpose of de- 
termining on part of Board whether a 
violation of law has occurred, as set 
forth in the charge filed with the Board. 
National Labor Relations Act § 11, 29 
U.S.C.A. § 161.—National Labor Rela- 
ions Board y. Barrett Co., 35 F.Supp. 


The National Labor Relations Act 
has to do only with commerce as un- 
derstood under federal practice. Na- 
tional Labor Relations Act §§ 2, 6-8, 11, 
29 U.S.C.A. §§ 152, 156-158, 161.—_Na- 
tional Labor Relations Board y. Bar- 
rett Co., 35 F.Supp. 588. 

Under National Labor Relations Act 
where a charge was filed before Na- 
tional Labor Relations Board alleg- 
ing that respondent company was en- 
gaged in unfair labor practices within 
the act, the Board, in conducting pre- 
liminary investigation to determine 
whether company’s business operations 
affected interstate commerce, could is- 
sue a subpcena duces tecum directing 
company to produce its records bear- 
ing on question whether company was 
engaged in interstate commerce after 
company refused to permit Board’s 
agents to examine its records con- 
cerning source of company’s raw ma- 
terials and destination of its manu- 
factured products, and it was imma- 
terial that no issue had been estab- 
lished in the proceeding. National La- 
bor Relations Act §§ 2, 6-8, 11, 29 U. 
S.C.A. §§ 152, 156-158, 161.—National 
Labor Relations Board y. Barrett Co., 
35 F.Supp. 588. 


D.C.Ohio. The only judicial review 
of the Railroad Adjustment Board’s 
orders is provided by statute granting 
right of maintaining court action to 
the person for whose benefit order 
was made. Railway Labor Act § 3, 45 
U.S.C.A. § 153.—Railroad Yardmasters 
of North America y. Pittsburgh & L. 
BH. R. Co., 39 F.Supp. 876. i 

In corporated organization of railroad 
yardmasters could not collaterally at- 
tack order of the Railroad Adjustment 
Board awarding seniority rights to two 
yardmasters, by action against the rail- 
road company and the yardmasters 
for injunction against enforcement of 
the order. Railway Labor Act § 3, 45 
U.S.C.A. § 153.—Railroad Yardmasters 
of North America v. Pittsburgh & L. 
BH. R. Co., 39 F.Supp. 876. 


D.C.Kan. Neither the National La- 
bor Relations Board’s direction of elec- 
tion of representatives for collective 
bargaining nor board’s certification of 
a particular union or representative is 
a “final order” subject to review, but 
it is only after election has been held 
and board has ordered an employer to 
do something predicated upon result of 
election that review is authorized, since 
review limitations evidence intention 
of Congress that in course of directing 
and holding election and certifying re- 
sult board should be free of interrup- 
tion. National Labor Relations Act, 
§§ 1, 7-10, 29 U.S.C.A.. §§ 151, 157-160. 
—National Labor Relations Board y. 
Cudahy Packing Co., 34 F.Supp. 53. 

The National Labor Relations 
Board’s finding based on evidence that 
business of packing company affected 


commerce was conclusive. National 
Labor Relations Act, 29 U.S.C.A. §§ 
151-166.—National Labor Relations 


Board v. Cudahy Packing Co., 34 FB, 
Supp. 53. 

The National Labor Relations Board 
which found that company union was 
dominated and supported by the em- 
ployer was authorized to make an in- 
ference that consequences of employer 
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domination would constitute a cont 
ing obstacle to eg | right 
self-organization, an 

thorized to order complete disestab- 


lishment of company union and to en- | 


join employer from further negotiat- 
ing with it. National Labor Relations 
Act, 29 U.S.C.A. §§ 151-166.—National 
Labor Relations Board y. Cudahy 
Packing Co., 34 F.Supp. 53. 

An employer was not prejudiced by 
procedure followed by National Labor 
Relations Board in applying for order 
requiring employer to produce books, 
records, and information pursuant to 
subpcena duces tecum instead of bring- 
ing civil action with consequent is- 
suance and service of a summons, in 
view of civil procedure rule that ap- 
plication to court for an order shall 
be by motion. National Labor Rela- 
tions Act, § 11 (1, 2), 29 U.S.C.A. § 161 
(1, 2); Rules of Civil Procedure for 
District Courts, rule 7, 28 U.S.C.A. fol- 


lowing section 723¢c.—National Labor. 


Relations Board v. Cudahy Packing 
Co., 34 F.Supp. 53. 

The amendment of proceedings be- 
fore National Labor Relations Board 
to show that a union was operating 
undér a new name did not affect validi- 
ty of the proceedings. National Labor 
Relations Act, 29 U.S.C.A. §§ 151-166. 
—wNational Labor Relations Board y. 
Cudahy Packing Co., 34 F.Supp. 53. 

The National Labor Relations Act 
contemplates that court will exercise 
a reasonable discretion in issuing order 
requiring obedience to» National La- 
bor Relations Board’s subpena duces 
tecum for production of books, records, 
and information. National Labor Re- 
lations Act, § 11 (1, 2), 29 U.S.C.A. § 
161 (1, 2).—National Labor Relations 
Board vy. Cudahy Packing Co., On 
Supp. 53. ° 

Following an order of National La- 
bor Relations Board directing an elec- 
tion of representatives for collective 
bargaining, if subpcena duces tecum 
should issue requiring employer to 
furnish on a specific date prior to elec- 
tion a copy of pay roll and employment 
records certified by officer of employer 
with explanatory data as to each em- 
ployee, court would compel obedience 
to such subpcena, but employer would 
not be required to take its private files 
to headquarters of the board. National 
Labor Relations Act, § 11 (1, 2), 29 
U.S.C.A. § 161 (1, 2).—National Labor 


Relations Board v. Cudahy Packing | 


Co., 34 F.Supp. 53. 

D.C.Ney. The term “trucking serv- 
ice’, in provision of Railway Labor 
Act defining ‘‘ecarrier” as including any 
company owned or controlled by any 
earrier by railroad and which operates 
any equipment or facilities or per- 
forms any service other than “truck- 
ing service” 
transportation, was intended to apply 
to truckage merely incidental to car- 
rier service. Railway Labor Act, § 1, 
45 U.S.C.A. 151.—In re Virginia & 
Truckee Ry., 36 F.Supp. 119. 

Railway and transit corporations en- 

gaged in motor freight trucking serv- 
ice and motor transit bus service in 
interstate commerce were subject to 
control of Interstate Commerce Com- 
mission under provisions of Motor Car- 
rier Act with respect to hours of labor 
of employees in such services, and, in 
other matters respecting the employees, 
the corporations were subject to provi- 
sions of the Railway Labor Act, as 
against contention that they were with- 
in provisions of the National Labor 
Relations Act and the Norris-LaGuar- 
dia Act. 
§§ 201 et seq., 203(a) (14), 
213(b), 49 U.S.C.A. §§ 801 
(a) (14), 304(a) (1), 
state Commerce Act, 4 d 
et seq.; Railway Labor Act, § 1, 45 
U.S.C.A. § 151; National Labor Rela- 
tions. Act, 29°) UiS.G,A. U§ssv ab 179% 
Norris-LaGuardia Act, 29 U.S.C.A. §§ 
101-115.—In re Virginia & Truckee 
Ry., 36 F.Supp. 119. 

D.C.Ohio. Proceeding by National 
Labor Relations Board for an order re- 
quiring obedience to a subpcena duces 
tecum is not controlled by Federal 
Rules of Civil Procedure. Federal 


hence was au-. 


in connection with the 
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- test propriety of the Board’s subpenas, 


‘ter words. 


11(1, 2), 29 U.S.¢ 
6 | ).—National Labor Relations 
oard v. Good 
S65 E Supp. 41307 \> | 
The filing of an a 


pplication _ by _Na- 


order enforcing obedience to a subpoena 
duces tecum issued by the Board con- 
stitutes neither a review of the Board’s 
action nor an independent action to 


but the section of the National Labor 
Relations Act authorizing such proce- 


- dure provides a summary and special 


statutory jurisdiction which is not to 
be enlarged merely because the proce- 
dure and limits of power were not 
prescribed with more _ particularity. 
National Labor Relations Act, § 11(1, 
2), 29 US.C.A. § 161(1, 2).—National 
Labor Relations Board vy. Goodyear 
Tire & Rubber Co., 36 F.Supp. 413. 

In proceeding by National Labor Re- 
lations Board against employer for an 
order requiring obedience to a sub- 
peena duces tecum, the only questions 
presented are whether the subpena was 
regularly issued and duly served in ac- 
cordance with the Board’s statutory 
power and whether there has been a 
refusal to obey. National Labor Rela- 
tion Act, §§ 10(b, e, f), 11(1, 2), 29 U. 
S.C.A. §§ 160(b, e, f), 161(1, 2).—Na- 
tional Labor Relations Board v. Good- 
ter Tire & Rubber Co., 36 F.Supp. 


In proceeding by National Labor Re- 
lations Board against employer to en- 
force obedience to a subpcena’ duces 
tecum issued by the Board, the court 
does not have jurisdiction to deter- 
mine the relevancy and materiality of 
evidential data sought to be produced 
by the Board’s subpena. National La- 
bor Relations Act, §§ 10(b, e, f), 11(1, 
2), 29 U.S.C.A. §§ 160(b, e, f), 161(1, 
2).—National Labor Relations Board v. 
Goodyear Tire & Rubber Co., 36 F. 
Supp. 413. 

The statutory grant of jurisdiction to 
federal court to issue an order requir- 
ing obedience to National Labor Rela- 
tions Board’s subpcena to produce evi- 
dence ‘‘touching’’ matter under investi- 
gation is not an implicit grant of juris- 


diction to determine “relevancy” of 
evidence sought by the Board, since 
“relating to’ or “touching” are not 


words which are synonymous with ‘‘rel- 
evant’ and “material,” nor do. they 
have the legal significance of such lat- 
National Labor Relations 
Act; §§ 10(b, e, f), 11(1, 2), 29: ULS/C.A; 
§§ 160(b, e, f), 161(1, 2).—National La- 
bor Relations Board v. Goodyear Tire 
& Rubber Co., 36 F.Supp. 413. 

D.C.Okl. “Collective bargaining” in- 
volves the right of members of an or- 
geuization either through a committee 
or representative to confer with the 
employer and to present their claims 
or grievances with respect to hours, 
wages, at.d general conditions incident 
to their employment with the end in 
view of arriving at a reasonable and 
amicable adjustment of those matters. 
—yYellow Cab Operating Co. v. Taxi-Cab 
Drivers Local Uuion No. 889 of Okla- 
homa City, 35 F.Supp. 403. 

That union’s business agent presented 
a demand for increased wages and 
other concessions to employer’s adviser, 
and adviser told agent that employer 
was operating at a loss, and to grant 
agent’s demands: would entail an ad- 
ditional loss of at least $500 per month, 
did not justify union’s contention that 
employer refused to “bargain” with 
union, since an employer may object 
to a proposition for increased wages 
for his employees if the proposed 
schedule of wages is beyond his finan- 
cial ability to pay.—Yellow Cab_ Op- 
erating Co. vy. Taxi-Cab Drivers Local 
Union No. 889 of Oklahoma City, 35 
F.Supp. 403. ‘ 

“Collective bargaining” does not mean 
that a refusal to meet the demands of 


the bargaining agent based upon facts. 


d sound business judgment is a 
refusal to bargain.—Yellow Cab _ Op- 
erating Co. v. Taxi-Cab Drivers Local 
Union No. 889 of Oklahoma City, 35 
F.Supp. 403. 


year Tire & Rubber Co., 


tional Labor Relations Board for an- 


tion was entered, 
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‘D.C.Va. In action by labor organiza- 


_ tion to compel railway to recognize la- County, 104 P.2d 770, 129 A.L.R. 956. 


bor organization as bargaining agent 
of certain employees known as coal pier 
operators, complaint showing that the 


organization was the duly and legally 


selected representative of the operators 
by virtue of express choice of majority 
of them, and that the railway refused 
request of the labor organization to be 
recognized as.the representative stated 
a cause of action, as against motion to 
dismiss complaint, Railway Labor Act, 
45 U.S.C.A. § 151 et seq.—Railway Em- 
ployees’ Department of American Fed- 
eration of Labor vy. Virginian Ry. Co., 
39 F.Supp. 354. 


Railway employees have the right to 
organize and to bargain collectively. 
with the railway, through a representa- 
tive of their own choosing, and after a 
representative of a class of craft is duly 
and legally chosen by the members 
thereof, the Railway Labor Act makes 
it the duty of the railway to recognize 
such representative and treat With it. 
Railway Labor Act, 45 U.S.C.A. § 151 
et seq.—Railway Employees’ Depart- 
ment of American Federation of Labor 
v. Virginian Ry. Co., 39 F.Supp. 354. 

D,.C.Va,_ A labor organization as duly 
designated representative of employees 
was a party authorized to refer a dis- 


pute to National Railroad Adjustment ~ 


Board pursuant to Railway Labor Act, 
and as such petitioner was authorized 
to bring dction in District Court to 
enforce award entered by the board. 
Railway Labor Act § 2, subds. Second, 
Fourth, Sixth, Ninth, § 3, subd. First 
(Gi, p), 45 U.S.C.A. § 152, subds. Second, 
Fourth, Sixth, Ninth, § 8, subd. First 
(i, p).—Munsey y. Virginian Ry. Co., 
39 F.Supp. 881. : 
Where petition of labor organization, 
as duly designated representative of 
employees of mechanical department of 
defendant railway, submitting dispute 
in regard to compensation for overtime 
work for turbine and switchboard op- 
erators to Railroad Adjustment Board, 
alleged that turbine and switchboard 
operators performed work properly rec- 
ognized as coming within 
electrical workers; which was one of 
erafts included in mechanical depart- 
ment collective bargaining agreement, 
award of board that- turbine and 
switchboard operators come under 
scope of the agreement between par- 
ties, and that payment for time worked 
would be allowed accordingly, was suf- 
ficiently definite to require compliance 
therewith. Railway Labor Act § 2, 
subds. Second, Fourth, Sixth, Ninth, 
§ 3, subd. First (i, p), 45 US.C.A. § 
152, subds. Second, Fourth, Sixth, 
Ninth, § 3, subd. First (i, p).—Munsey 
v. Virginian Ry. Co., 39 F.Supp. 881. 


Where labor organization, as duly 
designated representative of employees 
of mechanical department of defend- 
ant railway, submitted dispute in re- 
gard to compensation for overtime 
work for turbine and switchboard op- 
erators to Railroad Adjustment Board 
pursuant to Railway Labor Act, and 
an award favorable to labor organiza- 
labor organization 
could bring action to enforce board’s 
award, as against contention that tur- 
bine and switchboard operators bene- 
fited thereby were alone proper par- 
ties to bring the action. Railway La- 
bor Act § 2, subds. Second, Fourth, 
Sixth, Ninth, § 3, subd. First (i, p), 
45 .U.S.C.A. 152, subds. Second, 
Fourth, Sixth, Ninth, § 8, subd. First 
(i; p).—Munsey v. Virginian Ry. Co., 
39 F.Supp. 881. 

Cal. A ‘collective bargaining agree- 
ment’ whose function is to lay down 
relative duties or obligations to be ob- 
served between employer and union and 
which contemplates that contract of 
hiring shall be a distinct and separate 
transaction is not a “contract pertain- 
ing to labor” within statute providing 
that statutes with reference to arbitra- 
tion shall not apply to contracts per- 
taining to labor, and hence arbitration 


“award made pursuant to collective bar- 


agreement .-was enforceable. 


ainin 
Geode C §--1280,—Levy v. Su: 


Code Civ.Proc. 


craft. of - 
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; py ht 1 Me 5 aire in 
perior Court in and for Los Angeles — at 


The statutory declaration that nego- | 
tiation of terms and conditions of la- 
bor should result from voluntary agree- 
ment between employer and employees 
evidences existence of a policy to up- Y 
hold freedom of employees to organize = 
and to enter into collective bargaining 
contracts for their own protection. St. 
1937, p. 208, § 923.—Levy v. Superior — 
Court in and for Los Angeles County, | 
104 P.2d 770, 129 A.L.R. 956. “hy 

A eollective bargaining agreement — 
was not a “contract pertaining to la- 
bor’ within statute providing that — 
statutes with reference to arbitration 
shall not apply to contracts pertaining © 
to labor, because the agreement and ~ 
arbitration award based thereon pro- 
vided that employer should re-employ 
certain specified union members, where ~ Fhe? 
agreement and award contemplate / 
that wage to be paid was a matter pes 
for adjustment between employee and ~ 
employer subject to certain standards — 
and that there should be no compulsion 
in so far as either was concerned, and ~ 
hence designation of employees. by — 
name was immaterial. Code Civ.Proc. 
§ 1280.—Levy v. Superior Court in and one 
for los Angeles County, 104 P.2d THO a i AF 

: 1 eae 
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Cal. The statute, declaring employ- 
er’s interference in his employees’ col- 
lective bargaining processes contrary 
to public policy of state; means that 
employe organizations, formed sub i 
servient to employer’s will chiefly to 
forestall unionization of his plant by 
independent labor unions, are unlawful. © 
St.1937, p. 208, § 923.—McKay v. Re- 
tail Automobile Salesmen’s Local Uni 
on No. 1067, 106 P.2d 373, prior opin 
ions, 89 P.2d 426, and 90 P.2d 113. 

The functional weakness of collective 
bargaining organization of employees 
in single department of empleyer’s 
business is not itself proof of employ-— 
er domination of such organization 
but is factor which should lead cour 
to scrutinize carefully all I 4 
stances surrounding its formation in 
determining question of its legality. 
St.1937, p. 208, § 923.McKay yv. R 
tail Automobile Salesmen’s Local U 
on No. 1067, 106 P.2da 378, prior ODE . 
ions, 89 P.2d 426, and 90 P.2d 113: * 

Cal. The term “employer organiza- 
tion,”’ as used in section of statute, de- — 
elaring contrary to public policy em- — 
ployee’s or employer’s promise to join ~ 
or remain member of labor organiza- 
tion or employer organization, not to 3 
join or not to remain member of such 
an organization, or to.withdraw from 
employment relation, if he joins or re- — 
mains member thereof, refers to asso-- 
ciation of employers, not to company 
union, which is declared contrary to 
public policy by subsequent section. 
St.1937, p. 208, §§ 921, 923.—Shafer v. ._ 
Registered Pharmacists Union Local — 
1172, 106 P.2d 403. r yey - 

The statutory provision, declaring — 
employee’s promise ‘“‘to join or to re- 
main a member of a labor organiza-  — 
tion,” contrary to public policy, does 
not prohibit promise to join independ- 
ent labor union, though term “labor _ 
organization,” taken by itself, is broad — 
enough to refer to either company uni-, — 
on or independent union, as purpose of | 
statute containing such provision was ~ 
to prohibit company unions and inter- ay 
ference by employers with collective 
bargaining by employees. St.1937, p. 
208, §§ 921, 923.—Shafer v. Registered 
Pharmacists Union Local 1172, 106 P. 
2d 408. , 

Cal. The statute declaring state’s 
legislative policy in favor of collective 
action by workmen and reasons there-— 
for is not effort to destroy free com- 
petition, but attempt to insure equality 
of bargaining power, on which benefits 
of competition and free enterprise rest, 
and thus secure to individual workman 
larger measure of freedom in his deal- 
ings with employers. St.1937, p. 208, 
§ 923.—C. S. Smith Metropolitan Mar- 
ket Co. v. Lyons, 106 P.2d 414, prior 
opinion 89 P.2d 425. 

App.D.C. The Railway Labor Act 
was intended not merely to protect 
employees’ independence and right to 


1 We 


working 


OF by evidence are conclusive. 
Labor Relations Act § 10(e), 
PASS 


§ 57 


organize, but also to settle disputes 
and avoid interruptions in operation of 
railroads. Railway Labor Act, § 2, as 
amended, 45 U.S.C.A. § 15la.—Order of 
Ry. Conductors of America v. National 
Mediation Board, 113 F.2d 5381. 

The Railway Labor Act contemplates 
the preservation of existing crafts and 
classes of employees as units for col- 
lective bargaining. Railway Labor Act, 
§ 2 (4, 9), as amended, 45 U.S.C.A. § 
152 (4, 9).—Order of Ry. Conductors 
of America v. National Mediation 
Board, 113 F.2d 531. ‘ 

Where, except for one year, all rail- 
road yardmen including foremen, help- 
ers and switchmen were treated as a 


‘unit and were represented by a single 


labor organization in making joint 
working agreements with railroad and 
work of yard foremen and yard help- 
ers was similar, evidence sustained cer- 


tification of National Mediation Board 


that the Brotherhood of Railroad 
Trainmen was entitled to represent 
yardmen including yard foremen or 


yard conductors, yard helpers or yard 
brakemen and switchtenders in making 
agreements with railroad. 
Railway Labor Act, § 2 (4, 9), as 
amended, 45 U.S.C.A. § 152 (4, 9).— 
Order of Ry. Conductors of America v. 
ean Mediation Board, 113 F.2d 


App.D.C. The National Labor Rela- 
tions Board’s findings of fact supported 
National 
29 U.S. 
160(e).—National Labor Rela- 
tions Board y. Arcade Sunshine Co., 118 


F.2d 49. 

The evidence required to support fact 
findings of the National Labor Rela- 
tions’ Board must be “substantial” but 
- “substantial evidence’? means only such 


relevant evidence as a reasonable mind 
might accept as adequate to support a 
conclusion. National Labor Relations 
Act § 10(e), 29 U.S.C.A. § 160(e).—Na- 


tional Labor Relations Board v. Arcade 
Sunshine Co., 118 F.2d 49. 


It is for the National Labor Relations 
Board, not for the court, to weigh con- 
flicting testimony and pass on credi- 
bility. National Labor Relations Act § 


10(e), 29 U.S.C.A. § 160(e).—National 


Labor Relations Board v. Arcade Sun- 


) shine Co.. 118 F.2d. 49. 


_App.D.C. Under the provisions of the 


National Labor Relations Act making 


it an unfair labor practice for an em- 
ployer to dominate or interfere with 
the formation or administration of any 


labor organization or contribute finan- 

cial or other support to it, support, to 
be prohibited, need not take financial 
- forms. 


National Labor Relations Act, 
§ 8(2), 29 U.S.C.A. § 158(2)—Bethle- 


hem Steel Co. v. National Labor Rela- 


tions Board, 120 F.2d 641. 


Evidence substantially supported 


findings of the National Labor Rela- 


tions Board that corporation and its 
subsidiary had dominated, interfered 
with, and contributed support to ten 
labor organizations, and had expressed 
to subsidiary’s employees their animus 
against union, that subsidiary had sur- 
reptitiously given money to city mayor 
to insure continuance of anti-union at- 


titude and conduct and that corpora- 


tion must be held responsible therefor, 


- and that corporation and subsidiary 


had employed detectives to obtain in- 
formation about union activities, and 
Board’s conclusions that corporation 
and subsidiary had engaged and were 
engaging in “unfair labor practices” 
followed. » National Labor Relations 
Aet S$ 27,7 8C1,02), 29) US.C.As §§ 157, 
158(1, 2).—Bethlehem Steel Co. v. Na- 
tional Labor Relations Board, 120 F.2d 
641. 


The employment of labor spies by an 
employer to report on the growth of a 
new union, in a context of support of 
a company union and interference with 
independent organization, is a part of 
that support and interference contrary 
to the National Labor Relations Act 
and it need not be shown that specific 
use was made of the spies’ information 
or that the employees knew they were 
being watched. National Labor Rela- 
tions Act § 8(2), 29 U.S.C.A. § 158(2). 
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— Bethlehem Steel Co. v. National La- 
bor Relations Board, 120 F.2d 641. _ 

The National Labor Relations Board 
haying found that corporation and its 
subsidiary had dominated, interfered 
with, and contributed support to plans 
of employee representation, had ex- 
pressed to subsidiary’s employees their 
animus against union, and had inter- 
fered with, restrained, and coerced em- 
ployees in exercising rights guaranteed 
by the National Labor Relations Act, 
an order directing corporation and sub- 
sidiary to cease from dominating, in- 
terfering with, or contributing support 
to plans or “any other labor organiza- 
tion,” and to cease from “in any other 
manner” interfering with, restraining, 
or coercing employees in the exercise 
of their rights to self-organization, to 
form, join, or assist labor organiza- 
tions, to bargain collectively through ~ 
representatives of their own choosing, 
etc., as guaranteed by the act, was no 
too broad, National Labor Relations 
Act §§+7, 8(1, 2), 29 U.S.C.A.- §§ 157, 
158(1, 2).—Bethlehem Steel Co. y. Na- 
ay Labor Relations Board, 120 F.2d 
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An order of the National Labor Rela- 
tions Board limited in its effect to ten 
named plants of a_corporation’s sub- 
sidiary could not be attacked as in- 
valid on ground that part of order by 
its terms would extend te every plant 
and works of subsidiary throughout the 
United States. National Labor Rela- 
tions Act §§ 7, 8(1, 2),-29 U.S.C.A. §§ 
157, 158(1, 2).—Bethlehem Steel Co. v. 
National Labor Relations Board, 120 F. 
2d 641. 

Evidence showed that a parent corpo- 
ration over a long period actively sup- 
ported plans of employee representation 
and actively opposed efforts of subsidi- 
ary’s employees to join other labor or- 
ganizations, ‘and hence corporation 
made subsidiary’s domination, interfer- 
ence, and restraint its own, and corpo- 
ration was subject to the National La- 
bor Relations Board’s cease and desist 
order as an “employer” within statu- 
tory definition of an employer as in- 
cluding any person acting in the inter- 
ests of an employer. National Labor 
Relations Act §§ 2(2), 7, 8(1, 2), 29 U.S. 
C.A. §§ 152(2), 157, 158(1, 2).—Bethle- 
hem Steel Co. v. National Labor Rela- 
tions Board, 120 F.2d 641. 


An order of the National Labor Rela- 
tions Board directed not only against a 


‘corporation and its subsidiary but also 


against their officers, agents, succes- 
sors and assigns, was not improper be- 
cause of inclusion of ‘‘successors and 
assigns’, since an employer cannot be 
permitted, by reorganization or trans- 
fer to nullify Board’s order and make 
it necessary to start new proceedings 
against a new owner of the business, 
and the order was not intended and 
would not be interpreted to bind per- 
sons having no notice thereof or per- 
sons who had not acted in concert with 
eorporation and its subsidiary. 28 U. 
S.C.A. § 383; National Labor Relationg 
Act §§ 7, 8(1, 2), 29 U.S.C.A. §§ 157, 
158(1, 2).—Bethlehem Steel Co. v. Na- 
eee Labor Relations Board, 120 F.2d 

Trial examiner’s denial of employ- 
ers’ applications for subpoenag directed 
to union officer whom employers 
wished to question regarding agree- 
ments between union and a certain cor- 
poration or any of its subsidiaries did 
not show that examiner was biased 
and prejudiced and that employers did 
not have a “fair hearing” on charges of 
unfair labor practices, where corpora- 
tion, its subsidiaries, union, and agree- 
ments were not on trial, since a hear- 
ing is not made unfair by a refusal to 
summon a witness in order that he 
may be asked irrelevant questions. Na- 
tional Labor Relations Act § 10(f), 29 
U.S.C.A. § 160(f).—Bethlehem Steel Co. 
v. National Labor Relations Board, 120 
F.2d 641. } 

The National Labor Relations Board’s 
supervisory power over its own agents 
enables it, irrespective of its rule that 
applications.for subpoenas must speci-° 
fy the nature of the facts to be proved, 
to prevent obstructive tactics on their 


part.—Bethlehem _ ( 
Labor Relations Boar 
It is the function of 


Co. v. National Labor Relations Board, 
120 F.2d 641. . 

Alleged manifestations of feeling on 
part of trial examiner conducting hear- 
ing on charges of unfair labor practices 
against employers did employers no 
harm, where undisputed testimony, ad- 
duced with unquestioned propriety, 
conclusively proved the National Labor 
Relations Board’s case.—Bethlehem 
Steel Co. v. National Labor Relations 
Board, 120 F.2d 641. 

Record did not sustain charge that 


t employers did not have a fair hearing ~ 


on charges of unfair labor practices 
largely on the ground that the trial 
examiner appointed by the National: 
Labor Relations Board was biased and 
prejudiced, and that he badgered their 
witnesses and subjected them to sharp 
eross-examination.—Bethlehem Steel 
Co. v. National Labor Relations Board, 
120 F.2d 641. R 

If employers thought that trial exam- 
iner conducting hearing on charges of 
unfair labor practices was biased or 
prejudiced, they should have.said so 
and demanded that the National Labor 
Relations Board appoint a different ex- 


_aminer, and by failing to raise such a 


contention during hearing and by rais- 
ing it later they made in effect, an un- 
warranted charge of negligence against 
their trial counsel.—Bethlehem Steel 
Co. y. National Labor Relations Board, 
120 F.2d 641. 


Allegations that the National Labor 
Relations Board did not judicially con- 
sider, weigh, or appraise the evidence 
in making its decision but relied on 
conclusions of fact and law made by 
subordinates and that employers were 


given no opportunity to inspect or ar- | 


gue against those conclusions, could 
not be urged in support of petitions to 
review and set aside an order of the 
Board, since the National Labor Rela- 
tions Act requires only a hearing before 
the Board or an agent designated by 
the Board and findings by the Board 
which are supported by evidence. Na- 
tional Labor Relations Act § 10(f), 29. 
U.S.C.A. § 160(f).—Bethlehem Steel Co. 
v. National Labor Relations Board, 120 
F.2d 641, 

Testimony of witnesses who would 
have answered in the negative ques- 
tions designed to elicit whether wit- 
nesses were conscious of being influ- 
enced, restrained, interfered with, co- 
erced, or dominated by employers, 
would have been irrelevant and was 
properly excluded by the trial exam- 
iner and the National Labor Relations 
Board, where organization structure 
and employer support of employee rep- 
resentation plans ensured dominance 
and violated the National Labor Rela- 
tions Act, and -that testimony could 
not be adduced as additional evidence 
on petitions to set aside board’s order. 
National Labor Relations Act § 10(e), 
29 U.S.C.A. § 160(e)—Bethlehem Steel 
Co. v. National Labor Relations Board, 
120 F.2d 641. 

Even if violence in a strike was rele- 
vant in hearing on charges of unfair 
labor practices, trial examiner’s refusal 
to admit cumulative testimony that 
violence did occur during strike was 
within his discretion and did not injure 
employers, and such testimony could © 
not be adduced as additional evidence 
on petitions to set aside an order of the 
National Labor Relations Board, Na- 
tional Labor Relations Act § 10(e), 
29 U.S.C.A. § 160(e).—Bethlehem Steel 
Co. v. National Labor Relations Board, 
120 F.2d 641. . . 

Where the National Labor Relations 
Board expressly refused to find that a 
corporation and its subsidiary induced 
or participated in the formation of a 
citizens’ committee, trial examiner’s re- 
fusal to admit testimony concerning 
whether committee was connected with 
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ms or connections with 


tional Labor Relations Act § 10(e), 29 
US.C.A. § 160(e).—Bethlehem Steel 
Co. v. National Labor Relations Board, 
120 F.2d 641. 3 

App.D.C. A closed-shop agreement is 
valid where made with a labor organ- 
ization which is not established, main- 
tained, or assisted by any unfair labor 
practice and which is the representative 
of a majority of the employees in the 
appropriate unit covered by the agree- 
ment when made. National Labor Re- 
lations Act § 8(3), 29 U.S.C.A. 158 
(3).—Warehousemen’s _ Union, ocal 
117, International Brotherhood of 
Teamsters, hauffeurs, .Stablemen & 
Helpers of America affiliated with 
American Federation of Labor v. Na- 
pope} Labor Relations Board, 121 F. 


Where jurisdictional dispute existed 
between teamsters’ union and _ long- 


_ shoremen’s union, both affiliated with 


same parent organization, as to right 
to organize employees of certain em- 
ployer, and truce agreement was en- 
tered into providing that the employees 
would return to work, retaining their 
then existing union affiliation that dis- 
pute would be submitted for settlement 
to annual convention of the parent or- 
ganization, and that both unions would 
be bound by the convention’s decision, 
but thereafter, and before the conven- 
tion the longshoremen’s union with- 
drew from the parent organization and 
aMliated with the competing organiza- 
tion, the truce agreement did not.bind 
the longshoremen’s union nor individu- 
al employees from changing affiliation, 
and therefore was not legally effective 
to make the teamsters’ union the rep- 
resentative of the majority of em- 
ployees at time employer, after decision 


of the convention in favor of the team- 


sters’ union, entered into closed-shop 
eontract with the teamsters’ union. 
National Labor Relations Act § 8(3), 
29 U.S.C.A. § 158(3).—Warehousemen’s 
Union, Local 117, International Broth- 
erhood of Teamsters, Chauffeurs, 
Stablemen & Helpers of America, affili- 
ated with American Federation of La- 
bor v. National Labor Relations Board, 
121 F.2d 84. 

Where dispute existed as to whether 
teamsters’ union or longshoremen’s 
union represented a majority of em- 
ployees, National Labor Relations 
Board’s order for holding of an elec- 
tion was not “res judicata” and did 
not work an ‘estoppel’ against the 
board which would preclude it. from 
further proceeding on unfair practice 
charges against employer. National 
Labor Relations. Act § 8(3), 29 U.S.C. 
A, 158(3).—Warehousemen’s Union, 
Local 117, International Brotherhood of 
Teamsters, Chauffeurs, Stablemen & 
Helpers of America, affiliated with 
American Federation of Labor v. Na- 
Bae Labor Relations Board, 121 F. 


Where jurisdictional dispute existed 
between teamsters’ union and long- 
shoremen’s union, the fact that an elec- 
tion was held by the National Labor 
Relations Board, and that election re- 


sulted in favor of teamsters’ union, did 


not have ‘the effect of ‘res judicata” 
nor work an ‘estoppel’ against the 
board precluding the determination of 
unfair labor practices against the em- 
ployer which had entered into closed- 
shop agreement with the teamsters’ 
union. National Labor Relations Act, 
§ 9, 29 U.S.C.A. § 159.—Warehousemen’s 
Union, Local 117, International Broth- 
erhood of Teamsters, Chauffeurs, 
Stablemen & Helpers of America, af- 
filiated with American Federation of 
Labor v. National Labor Relations 
Board, 121 F.2d 84. : 

In unfair practice proceeding against 
employer, the result of an election held 
by National Labor Relations Board is 
not conclusive on the Board as to certi- 
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ra hes pad. 
eted at beh f - fication, and it m 
diary or had any busi- 


of a 


fic ay disregard the re- 
sult of the election, at least prior to 


certification, when it appears that it 


has been affected by unfair practices. 
National Labor Relations Act §§ 8(3), 


9, 29 U.S.c.A. §§ 158(3), 159.—Ware- 
housemen’s Union, Local 117, Interna- 
tional Brotherhood of Teamsters, Chauf- 
feurs, Stablemen & Helpers of America. 
affiliated with American Federation of 
Labor v. National Labor Relations 
Board, 121 F.2d 84, 

Where jurisdictional dispute existed 
between longshoremen’s union and 
teamsters’ union and National Labor 
Relations Board ordered the holding 
of an election which resulted in favor 
of the teamsters’ union, but the board 
did not. have actual notice that charg- 
es of unfair practice had been filed at 
time board ordered election, the board 
had power to withhold its decision on 
certification pending the outcome of 
the unfair practice proceeding and _ its 
action in ordering and holding the elec- 
tion was not a bar to going forward 
on the charges of unfair practice, and 
it was not bound to give effect to the 
result of the election. National Labor 
Relations Act §§ 8(3), 9(¢), 29 U.S.C.A. 
§§ 158(3),  159(c).—Warehousemen’s 
Union, Local 117, International Broth- 
erhood of Teamsters, Chauffeurs, 
Stablemen & Helpers of America, affili- 
ated with American Federation of La- 
bor v. National Labor Relations Board, 
121 F.2d 84. - 

In proceeding by National Labor 
Relations Board to enforce cease and 
desist order against employer, evidence 
sustained board’s finding that team- 
sters’ union with which employer had 
entered into closed-shop agreement did 
not represent majority of employees as 
date closed-shop agreement was 
made. National Labor Relations Act § 
8(3), 29 U.S.C.A. § 158(3).—Ware- 
housemen’s Union, Local 117, Interna- 
tional Brotherhood of Teamsters, Chauf- 
feurs, Stablemen & Helpers of America, 
affiliated with American Federation of 
Labor v. National Labor Relations 
Board, 121 F.2d 84. 

Finding of National Labor Relations 
Board sustained by sufficient evidence 
is conclusive on Circuit Court of Ap- 
peals in proceeding to enforce cease 
and desist order.—W arehousemen’s 
Union, Local 117, International Broth- 
erhood of Teamsters, Chauffeurs, 
Stablemen & Helpers of America, af- 
filiated with American Federation of 
Labor v. National Labor Relations 
Board, 121 F.2d 84, 

Where jurisdictional dispute existed 
between longshoremen’s union and 
teamsters’ union, and the only unfair 
practice of employer resulted from 
making and enforcement of closed- 
shop agreement with teamsters’ union 
which did not represent majority of 
employees on date agreement was 
made, provision of order of National 
Labor Relations Board requiring the 
employer to cease and desist from in 
any manner interfering with, restrain- 
ing or coercing its employees in the 
exercise of rights guaranteed by the 
National Labor Relations Act was re- 
quired to be eliminated. National La- 
bor Relations Act § 8(3), 29 U.S.C.A. 
§ 158(3).—Warehousemen’s Union, Lo- 
cal 117, International Brotherhood of 
Teamsters, Chauffeurs, Stablemen & 
Helpers of America, affiliated with 
American Federation of Labor vy. Na- 
one Labor Relations Board, 121 F. 
2d 84. 

Ga. The Federal Railway Labor 
Act does not vest in the National Rail- 
road Adjustment Board exclusive ju- 
risdiction to determine seniority rights 
of employees of a railroad under a 
collective bargaining contract or re- 
quire that such administrative rem- 
edies should be exhausted by com- 
plaining employees before bringing ac- 
tion in the courts. to enforce their 
rights thereunder. Federal Railway 
Labor Act, as amended, 45 U.S.C.A. § 
151 et seq.—Evans y. Louisville & N. 
R. Co., 12 S.H. 611, 191 Ga. 395. 

Mich. The Labor Mediation Act is 
broad' and all-inclusive in its scope 
and was intended to promote the set- 


tlement of all labor disputes occurring © 
in state in interest of ptblic welfare, — 
and was intended to alleviate labor — 
difficulties in general and not only dis- 
putes in privately owned factories and f 
utilities. Pub.Acts 1939, No. 176, §§ 5 Oh; 
1, 18, 19.—Local Union No. 876, Inter- Pe 
national Brotherhood of Electrical er. 
Workers v. State of Michigan Labor | 
Mediation Board, 2938 N.W. 809, 294 | 
Mich. 629. sy i" 
Under statute requiring mediation of © 
a dispute between employees and em- 
ployer operating a public utility, or 
any other industry affected with a pub- | 
lic interest, department of a home-rule — 
city operating a _ street-lighting plant — 
and furnishing light and power for 
various other purposes was a “public — 
utility’, affected with a public interest, 
and was required to mediate dispute 
with its employees, as against conten- — 
tion that such dispute was of purely 
local concern over which Legislature 
had no control. Pub.Acts 1939, No. 
176, §§ 1, 9, 13, 19.—Local Union No. © 
876, International Brotherhood of Elec- | 
trical Workers vy. State of Michigan La- 
bor Mediation Board, 298 N.W. 809, 294 
Mich. 629. was 
Minn. A nonprofit charitable corpo- — 
ration which operated a public hospital 


yg 
‘ 
' 
; 


without profit was an “employer” with- — 
in Labor Relations Act, where suck £ 
corporation employed nonprofessional — 
and maintenance employees. Mason’s 
Minn.St.Supp.1940, § 4254-21—North- 
western Hospital, Minneapolis vy. Pub- ma 
lic Building Service Employes’ Union ~ 
Local No. (113, 294. N.W,, 215.0506 
Persons employed by a_ nonprofit — 
charitable corporation, which operated — 
a public hospital, as maintenance and 
nonprofessional employees, such as ele- — 
vator operators or janitors, were “em- — 
ployees” within the Labor Relations 
Act. Mason’s Minn.St.Supp.1940, § 4254- — 
21.—Northwestern Hospital, Minneapo- 
lis _v. Public Building Service Em- 
poses Union Local No. 118, 294 NW. 


Under Labor Relations Act, Legisla- — 
ture intended to include within the act — 
a nonprofit charitable corporation which ~ 
operated a public hospital and em- | 
ployed maintenance and nonprofessional ~ 
employees, and it was not against pol- — 
icy of the act to include such a corpo- — 
ration within the act, notwithstanding 
exclusion clause of act relating to state 
or its political subdivisions, Mason’s — 
Minn.St.Supp.1940, § 4254-27.—North- 
western Hospital, Minneapolis y. Pub- 
lic Building Service MWmployes’ Union 
Local No. 113, 294 N.W. 215. ae ae 

Under Labor Relations Act, the right — 
to bargain collectively is not dependent 
upon nature of employer’s operations. 


Mason’s Minn.St.Supp.1940, § 4254-27, 


; 


—Northwestern Hospital, Minneapolis v. 

Public. Building Service BWmployes’ — 

Union Local No. 113, 294 N.W. 215. kf 
N.J.Ch. Under the Railway Labor 


Act, a carrier or railroad cannot sub- 
stitute and recognize a new bargaining 
agent. where class is presently repre- 
sented by bargaining agent on pur- 
ported proof that new bargaining agent 
represents majority of employees of — 
the class, without election under super- — 
vision of the National Mediation Board, — 
because it is a fundamental presump- 
tion that the established status of a — 
bargaining agent continues until the ~ 
contrary is shown. Railway Labor Act, 

§ 2, subds. 3, 4, 9, 45 U.S.C.A. § 152, 
subds. 8, 4, 9.—Dooley v. Lehigh Val- 
ley R. Co. of Pennsylvania, 21 A.2d 
334, 180 N.J.Eq. 75. 


A railroad which had entered into 
collective bargaining agreement with 
one union violated the Railway Labor 
Act by recognizing another union as 
employees’ bargaining agent without 
any election under the auspices of the 
National Mediation Board, and where 
railroad, in accordance with second 
union’s ruling but in violation of agree- 
ment with first union, reinstated em- 
ployees who had voluntarily resigned, 
and re-established their seniority stat- & 
us over other employees, such other : 
employees were entitled to equitable 
relief compelling restoration of their 
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§ 57 

seniority status and payment of earn- 
ings lost through deprivation of seni- 
ority rights, and restraining violation 
of agreement. Railway Labor Act, § 2, 
subds. 3, 4, 9, 45 U.S.C.A. § 152, subds. 
3, 4, 9—Dooley v. Lehigh Valley R. Co. 
ot eer aa 21 A.2d 334, 130 NJ. 

q...75. 


N.Y. Judgment in action by bank 
for declaratory judgment as to wheth- 
er New York State Labor Relations 
Act applied to banks and holding that 
it did so apply was affirmed. Labor 
Law, §§ 700-716.—Bank of Yorktown 
vy. Boland, 31 N.E.2d 510, affirming 20 
N.Y.S.2d 1017, 259 App.Div. 987, af- 
firmed 16 N.Y.S.2d 756, 172 Misc. 885, 
appeal granted 21 N.Y.S.2d 612, 259 
App.Diy. 1073. : 

N.Y.App.Div. Employers may lawful- 
ly unite in designating a common agent 
for negotiation and within certain lim- 
itations render such a designation ef- 
fective among themselves, and, so long 
as their agent performs the duty with 
which the employer is charged by law 
‘to bargain fairly with representatives 
of employees, neither employees nor 
their representatives can complain. 
Labor Law, § 704, subd. 6.—Association 
of Plumbing and Heating Contractors 
of’ Greater New York v. Merten, 26 
N.Y.S.2d 72, 261 App.Div. 543, affirm- 
ing 17 N.Y.S.2d. 828, 173 Misc. 448. 


A provision prohibiting employers 


- from uniting in designating a common 


agent for the purpose of negotiation 
with employees should not be imported 
into labor law upon inference alone. 
Law, § ‘%704.—Association of 
Plumbing and Heating Contractors of 
Greater New York v. Merten, 26 N.Y.S. 
2d 72, 261 App.Div. 543, affirming 17 


N.Y.S.2d 828, 173 Misc. 448. 


Where labor law defined ‘‘employer” 
‘as including any person acting on be- 
half of or in the interests of an employ- 
er directly or indirectly and provided 


Ws that an employer shall bargain collec- 


tively with representatives of the em- 
ployees, the law signified by express 
statutory definition that an employer 
might bargain with employees through 
the agency of any person acting on em- 
ployer’s behalf, and a contract was not 


rendered unenforceable merely because 
it required a member of employers’ as- 


sociation to conduct negotiations with 
union exclusively through such asso- 
ciation. Labor Law, §§ 701, 704.—As- 
sociation of Plumbing and Heating 
Contractors of Greater New York v. 
Merten, 26 N.Y.S.2d 72, 261 App.Div. 
643, affirming 17 N.Y.S.2d 828, 173 


Mise. 448. 


N.Y.App.Div. Evidence did not au- 
thorize finding that collective bargain- 
ing agreement between bus company 
and labor union was terminated at time 
Labor Relations Board ordered an elec- 
tion by employees of company, which 
was held after execution of new con- 
tract with the union, which by its 
terms superseded prior agreement, and 
hence execution by company of new 
contract in face of election order was 
not an “unfair labor practice’ within 
meaning of Labor Relations Act, since 
Board had no power to direct election 
when a collective bargaining agreement 
conforming to Labor Relations Act was 
in existence. Labor Law, § 704.—Tri- 
boro Coach Corporation v. New York 
State Labor Relations Board, 27 N.Y.S. 
2d 83, 261 App.Div. 636, affirming 22 
N.Y.S.2d 1013, affirmed 36 N.H.2d 315, 
286 N.Y. 314.. 


N.Y.Sup. The State Labor Relations 
Act should be liberally construed for 
accomplishment of its purpose of fos- 
tering collective bargaining as between 
employer and’ employee. Labor Law, 
§ 700 et seq.—In re New York State 
Labor Relations Board, 21 N.Y.S.2d 
771, 175 Mise. 95. 


Service and maintenance employees of 
private hospital, were “employees” 
within State Labor Relations Act, and 
hence owner of hospital had duty to 
bargain collectively with union desig- 
nated as employees’ bargaining repre- 
sentative. Labor Law, §§ 2, 700 et seq., 
701, 705, 715.—In re New York State 
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Labor Relations Board, 21 N.Y.S.2d 
771, 175 Mise. 965. 

The State Labor Relations Act, which 
specifically exempts employees of & 
charitable association, corporation or 
enterprise from its provisions, would 
not be construed as impliedly exempt- 
ing employees of private hospital. La- 
bor. Law, 700 et seq—In_ re New 
York State Labor Relations Board, 21 
N.Y.S.2d 771, 175 Mise. 95. 


N.Y.Sup. The Supreme Court, Spe- 
cial Term, could not disturb a finding 
of State Labor Relations Board that 
employer had been guilty of _ unfair 
labor practices by refusing to bargain 
collectively with representatives of em- 
ployees where employer, upon hearing 
before board, had denied that it had 
rejected offers to bargain with union 
representing employees. Labor Law, 
§ 704, subd. 6; § 707, subd. 2.—In re 
State Labor Relations Board, 22 N.Y.S. 
2d 40, 175 Mise. 88. 


Where employer allegedly had a col- 
lective bargaining agreement with la- 
bor union providing that there would 
be no strikes during lifetime of con- 
tract, and a strike occurred in alleged 
violation of agreement, and employer 
brought an equity action to compel 
union to specifically perform agree- 
ment, employer was not guilty of an 
“unfair labor practice’ within meaning 
of Labor Law by thereafter refusing 
to accede to union’s demands that dis- 
pute be adjusted through mediation 
or arbitration. Labor Law, § 704, 
subd. 6.—In re State Labor Relations 
Board, 22 N.Y.S.2d 40, 175 Misc. 88. 

Under statute declaring it to be an 
unfair labor practice for an employer 
to refuse to bargain collectively with 
representatives of employees, legisla- 
ture did not intend to preclude an em- 
ployer from insisting upon a final and 
full determination by the court of an 
issue properly pending therein, such 
as an employer’s action to enjoin a 
labor union from violating terms of a 
collective bargaining agreement. Labor 
Law, § 704, subd. 6.—In re State Labor 
Relations Board, 22 N.Y.S.2d 40, 175 
Mise. 88. 

Where employer did not commit an 
unfair labor practice by refusing to 
accede to labor union’s demand that 
dispute concerning alleged collective 
bargaining agreement be adjusted 
through mediation or arbitration after 
employer had brought an equity action 
to compel union to specifically perform 
agreement, employer was entitled to 
afford its business full protection by 
continuing its operation through me- 
dium of replacements after its em- 
ployees refused to continue work b 
ealling a strike. Labor Law, § 704, 
subd. 6; National Labor Relations Act, 
29 U.S.C.A. § 151 et seq.—tIn re State 
Labor Relations Board, 22 N.Y.S.2d 40. 
175 Misc. 88. : 


N.Y.Sup. The dominant purpose of 
New York Labor Relations Act is that 
rights already possessed by employees 
to organize and _ bargain collectively 
shall be protected and exercised free 
from the interference, restraint, or co- 
ercion of their employers. Labor Law, 
§ 700 et seq.—Triboro Coach Corpora- 
tion v. New York State Labor Rela- 
tions Board, 22 N.Y.S.2d 1013. 


Where bus company, in order to get 
franchise and before enactment of New 
York Labor Relations Act, made a bona 
fide closed shop agreement with a bona 
fide union, which was approved by em- 
ployees after enactment of Labor Rela- 
tions Act without interference by em- 
ployer, the agreement was binding, and 
employer could not be compelled to rec- 
ognize rival union which was subse- 
quently chosen by employees as col- 
lective bargaining agent. Labor Law, § 
700 et seq.; U.S.C.A.Const. art. 1, § 10. 
—Triboro Coach Corporation v. New 
York State Labor Relations Board, 22 
N.Y.S.2d 1018. 


Evidence held not to authorize recog- 
nition of new _ collective bargaining 
agent on ground that notice of termi- 
nation of contract with rival union had 
been given. Labor Law, § 705, subd, 1. 
—Triboro Coach Corporation vy, New 
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York State Labor Relations Board, 22 — 
N.Y.S.2d 1013. iat 

An agreement obtained for benefit of 
employees by their own bona fide labor 
organization, which they have selected 
as their representative by joining and 
retaining membership therein, is bind- 
ing upon them in absence of any in- 
terference or unfair labor practices by 
employer, and may not be disregarded 
or set aside during its life merely be- 
cause of the activity of a rival labor 
organization actively seeking control by 
way of certificate of representation. 
Labor Law, 700 et seq.—Triboro 
Coach Corporation v. New York State 
eg Relations Board, 22° N.Y.8.2d 
1 a 

In unfair labor practice proceeding, 
the State Labor Relations Board has 
burden of proof. Labor Law, § 700 et 
seq.—Triboro Coach Corporation v. New 
York State Labor Relations Board, 22 
N.Y.S.2d 1013. ° 

Evidence held not to authorize finding 
of unfair labor practices by bus com- 
pany which executed bona fide closed 
shop contract with one union and sub- 
sequently refused to recognize other 
union. Labor Law, § 700 et seq.— 
Triboro Coach Corporation v. New 
York State Labor Relations Board, 22 
N.Y.8.2d 1013. 


N.Y.Sup. If the State Labor Rela- 
tions Board, in making orders. direct- 
ing that an election be held by em- 
ployees to designate which union they 
desired to represent them for collec- 
tive bargaining and certifying that 
certain union had been selected as 
representative for collective bargain- 
ing by a majority of the employees, 
was induced to do so by fraud, the 
board would have sole jurisdiction to 
amend, modify, or vacate the orders. 
—Florsheim Shoe Co. v. Retail Shoe 
Salesmen’s Union of Brooklyn and 
Queens Local 287, 24 N.Y.S.2d 923. 

After a hearing of charges of unfair 
labor practices by employer, the State 
Labor Relations Board might grant 
such relief as the situation might war- 
rant, but until the board should act, 
the Supreme Court, Special Term, and 
the parties were required to recognize 
and give full faith and credit to the 
board’s orders directing that an elec- 
tion be held by employees to designate 
the union they desired for collective 
bargaining, and certifying that certain 
union had been designated as repre- 
sentative for collective bargaining by 
a majority of employees, while those 
orders should remain in force,—Flor- 
sheim Shoe Co. v. Retail Shoe Sales- 
men’s Union of Brooklyn and. Queens 
Local. 287, 24 N.Y¥.S.2d 9238. 

N.Y.Sup. A certification by the State 
Labor Relations Board ag to the prop- 
er bargaining representative of em- 
ployees is not a ‘final order’ of the 
board relating to an ‘unfair labor prac- 
tice’ subject to judicial review under 
provisions of the State Labor Relations | 
Act. Labor Law, §§ 705, 707.—Great 
Atlantic & Pacific Tea Co. v. Boland, 
25 N.Y.S.2d 517. 


The statute providing for the main- 
tenance of a judicial proceeding by a 
person aggrieved by final order of State 
Labor Relations Board relating to an 
unfair labor practice contemplates the 
institution of such proceeding only aft- 
er employer has refused to bargain 
with representative certified by the 
board and board has found his refusal 
to constitute an unfair labor practice 
and directed employer to bargain with 
the representative certified. Labor Law, 
§§ 705, 707.—Great Atlantic & Pacific 
Tea Co. v. Boland, 25 N.Y.S.2d 517. 

The purpose of statutory prohibition 
against investigation by State Labor 
Relations Board of controversies be- 


tween members of the same parent la-— 


bor organization was to prevent a goy- 
ernmental agency from interfering with 
internal union matters for settlement of 
which machinery existed within the 
union or federation itself. Labor Law, 
§ 705, subd. 3—Great Atlantic & Pa- 
cific Tea Co. v. Boland, 25 N.Y.S.2d 517. 

N.Y¥.Sup. The word “industry”, 
within State Labor Relations Act con- 
trolling labor relations in industry, 
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The 
ployees of private hospital were “em- 
ployees’’, within State Labor Relations 
Act, and hence operator of private hos- 
pital had duty to bargain collectively 
with union designated as employees’ 


service and maintenance em- 


collective bargaining representative. 
Labor Law, §§ 2, 700 et seq., 705.— 
State Labor Relations Board y. Mc- 
Chesney, 27 N.Y.S:2d 866, affirmed 27 
N.Y.S.2d 870, 261 App.Div. 1089. 
The State Labor Relations Act is 
constitutional and its provisions are to 
be given a liberal application within 
its own language or definition, except- 
ing qualifications expressly exempted 
therein. Labor Law, ss 700 et_seq., 
701, 715.—State Labor Relations Board 
v. McChesney, 27 N.Y.S.2d 866, af- 
aeaed 27 N.Y.S.2d 870, 261 App.Div. 
The provision of the State Labor 
Relations Act specifically exempting 
from provisions of act employees of a 
charitable association, corporation or 
enterprise, would not be construed as 
impliedly exempting from its provi- 
sions employees of private hospital 
catering to sick of a community and 
fulfilling in such respect an _ essential 
purpose. Labor Law, §§ 700 et seq., 
701, 715.—State Labor Relations Board 
v. McChesney, 27 N.Y.S.2d 866, affirmed 
27 N.Y.S.2d 870, 261 App.Div. 1089. 


N.Y.Sup. The State Labor Relations 
Board’s finding that all employees of 
corporation, employing both chauffeurs 
and maintenance men, constituted ap- 
propriate collective bargaining unit, is 
binding on reviewing court. Labor 
Law, § 705.—Johnson yv. Bee Line, 28 
N.Y.S.2d 18. 

The execution of closed shop contract 
between corporation and association 
representing its maintenance employees 
for sole purpose of escaping effect of 
possible determination by State Labor 
Relations Board that such employees 
did not constitute appropriate collec- 
tive bargaining unit was not a fair 
practice and hence did not preclude 
board from exercising its functions 
pursuant to statute. Labor Law, § 704, 
a es aan ge v. Bee Line, 28 N.Y. 
$.2d s 


Pa. The powers to be initially ex- 
ercised by the Labor Relations Board 
within the scope of its authority under 
Pennsylvania Labor Relations Act are 
not subject to actions of courts until 
tesort is had to courts for aid in en- 
forcing orders or upon appeal. 43 P.S. 
Se conte et seq.—Western Pennsylvania 

ospital v. Lichliter, 17 A.2d 206, 340 
Pa. 382, 132 A.L.R. 1146. 

The Pennsylvania Labor Relations 
Act was not intended to apply to pub- 
lic non-profit charitable hospitals and 
did not bar preliminary injunction. be- 
fore hearing against labor relations 
board and union to restrain proceed- 
ings or assertion of rights against hos- 
pitals with respect to controversy with 
employees. 43 P.S. § 211.1 et seq.— 
Western Pennsylvania Hospital v. Lich- 
liter, 17 A.2d 206, 340 Pa. 382, 1382 A. 
L.R. 1146. 

Publie non-profit charitable hospitals 
were impressed with a public interest 
as agencies obligated to care for the 
indigent sick and, as such, were not 
“employers” within purview of Penn- 
sylvania Labor Relations Act, which 
act therefore did not bar preliminary 
injunction before hearing against union 
and labor relations board to restrain 
proceedings or assertion of rights 
against hospitals with respect to con- 
troversy with employees. 43 P.S. § 
911.1 et seq.—Western Pennsylvania 
Hospital v. Lichliter, 17 A.2d 206, 340 
Pa. 382, 182 A.L.R. 1146. 

Pa. The Pennsylvania Labor Rela- 
tions Act is within the lawful exercise 
of the ‘police power’. 43 P.S. § 211.5; 
P.S.Const. art. 1,.§ 1.—In re W. T. 
Grant Co., 17 A.2d 614, 341 Pa. 70. 
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Act is essentially remedial and does not 
carry a penal program declaring de- 
seribed unfair labor practices to. be 
crimes, nor does the act prescribe pen- 
alties or fines in vindication of public 
rights or provide indemnity against 
community losses as distinguished from 
the protection and compensation of em- 
ployees. 43 P.S. § 211.5.—In re W, T. 
Grant Co., 17 A.2d 614, 341 Pa. 70. 

Pa. Where labor dispute is one af- 
fecting interstate commerce, it is within 
the jurisdiction of the National Labor 
Relations Board and is excluded from 
the jurisdiction of the Pennsylvania La- 
bor Relations Board under the terms of 
the Pennsylvania Labor Relations Act, 
43 P.S. § 211.1 et seq., and § 211.3; 
National Labor Relations Act § 1, 29 U. 
8.C.A. § 151.—In re Abbotts Dairies, 19 
A.2d 128, 341 Pa, 145. 

Where company engaged in milk busi- 
ness maintained offices in Pennsylva- 
nia, New Jersey, Maryland, and Wis- 
consin, had two creameries in Wiscon- 


‘sin and receiving and other plants in 


all_of such states, its products were 
sold in almost all states of the Union, 
and 12.9 of the total business repre- 
sented interstate transactions, “inter- 
state commerce” was affected, and 
hence the National Labor Relations 
Board had jurisdiction of labor dispute 
rather than the Pennsylvania Labor Re- 
lations Board. 43 P.S. § 211.1 et seq., 
and § , National Labor Relations 
Act § 1, 29 U.S.C.A. § 151.—In-re Ab- 
botts Dairies, 19 A.2d 128, 341 Pa. 145. 

Pa. Findings of the Pennsylvania 
Labor Relations Board, on which an 
order is based, must be supported by 
substantial and legally credible evi- 
dence, and, if they are so supported, 
the findings are conclusive on review. 
43 P.S. § 211.9(b).—Petition of Union 
Trust Co. of Pittsburgh, 20 A.2d 779, 
342 Pa. 456. 

“Substantial evidence’’, within rule 
that findings of the Pennsylvania La- 
bor Relations Board must be supported 
by substantial evidence to be conclu- 
sive, is more than a scintilla and must 
do more than create a suspicion of the 
existence of the fact to be established, 
and means such relevant evidence as a 
reasonable mind might accept as ade- 
quate to support a conclusion and it 
must be enough to justify, if trial were 
to a jury, a refusal to direct a verdict 
when the conclusion sought to be 
drawn from it is one of fact for the 
jury.—43 P.S. § 211.9(b).—Petition of 
Union Trust Co. of Pittsburgh, 20 A.2d 
779, 342 Pa. 456. 


Findings of the Pennsylvania Labor 
Relations Board that building mainte- 
nance union was dominated or con- 
trolled by employer were not supported 
by any substantial or legally credible 
evidence and would be vacated, and 
order directing employer to withdraw 
recognition from the union would be 
set aside. 43 P.S. § 211.6(1) (b).—Pe- 
tition of Union Trust Co. of Pitts- 
burgh, 20 A.2d 779, 3842 Pa. 456. 

The burden of proving that unfair 
labor practices were carried on by em- 
ployer was on the Pennsylvania Labor 
Relations Board ag complainant, and 
board had burden of proving the charg- 
es by substantial and credible evidence. 
43 P.S. § 211.6(1) (a-c).—Petition of 
Union Trust Co. of Pittsburgh, 20 A.2d 
779, 342 Pa. 456. 


Pa.Super. The legality of closed shop 
contract between union and employer, 
providing for employment only of mem- 
bers in good standing with union, is 
recognized by statute concerning labor 
relations. 43 P.S. § 211.6(1) (¢).— 
Brown v. Lehman, 15 A.2d 5138, 141 
Pa.Super. 467. 

Pa.Super. Barid leaders or managers 
who were under contract with dance 
hall operator were not ‘employees’ but 
were “independent contractors” and 
hence action growing out of interfer- 


ence with such contracts did not in- 
volve a “labor dispute” so as to give 
jurisdiction to state labor relations 


board. 43 P.S. §§ 211.3, 211.6, 211.8.— 
Eddyside Co. v. Seibel, 15 A.2d 691, 
142 Pa.Super. 174. 

An action by dance hall operator to 
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recover for an alleged unlawful inter- 


ference by members of musicians’ union © 
with contracts made by operator with — 
dance band Jeaders and managers did 
not involve au “labor dispute” within 
meaning of labor relations act and ex- oie 
clusive jurisdiction of action was not — 
in labor relations board. 43 P.S. § 
211.1 et seq.—Eddyside Co. v. Seibel, 
15 A.2d 691, 142 Pa.Super. 174. | A Cae 
Pa.Com.Pl. A petition to review a 
final order of the Pennsylvania labor ee 
relations board, directing petitioner to 
cease and desist certain unfair labor 
practices and reinstate a discharged ae 
employee with back pay, was granted, 
where the board accepted certain repre- — 
sentations as proof of the fact, without 
any proof that such declaration ‘was 
made with the knowledge, authority or 
approval of the responsible officers of 
the company, and the evidence upon — 
which the findings were’ based was in- 
competent. Record referred back to the ~~ 
board for revision of its order in ac- | 
cordance with the evidence. All pro- 
ceedings to be stayed in the meantime. 
—Hodson Motor Co. v. United Automo-  — 
bile Workers, 89 P.L.J. 241. peste - Ae 
Where a labor relations board de- 
pends upon discrimination against an 
employee and upon his union affiliation — 
for his discharge as a basis for its — 
order, it should first determine that 
the employer had no good reason for 
dismissing him. This required a find- 
ing of fact un the question of his pe \ 
formance of his duties in accord with 
the instructions as adopted by the em- 
ployer. Mere suspicion would not sup- — 
port a finding of an unfair practice— © 
Hodson Motor Co, vy. United Automobile © 
Workers, 89 P.L.J. 241. ‘ie 
The findings and conclusions of the 
board of unfair labor practices were _ 
insufficient and were set aside, where 
there was no evidence of any domina- 
tion or interference on the part of the 
employer. Conduct of persons pursu- 


company, managing several office build- 
ings, for review of a final order of the | 
Pennsylvania labor relations board, di- 
recting the reinstatement of a dis- © 
charged employee with back pay, and ~ 
directing petitioner to withdraw sup- 
port from an alleged company union, 
was vacated and set aside and the 
board reversed for want of sufficient — 

evidence.—Labor Relations Board vy. — 
Union Trust Co., 89 P.L.J, 343. EPA, 

Findings of the Pennsylvania labor © 
relations board on which an order is — 
based, must be supported by substan- © 
tial and legally credible evidence. If 
they are so supported, the findings 
are binding and conclusive upon re- 
view. A court cannot substitute its 
judgment on disputed facts for the — 
judgment of the board, and the court's — 
disagreement on the credibility of wit- 
nesses will not warrant a disregard of 
the statutory division of authority set — 
up by the legislature-——Labor Relations f 
eo y. Union ‘Trust’'Co., 897s LJ 

The board’s findings were not af- 
fected by an amendment to the labor 
relations act, where the findings were 
handed down prior to the amendment, 
although exceptions were not disposed 
of until after its passage. The board 
had a right, under the circumstances, 
to make them if they were otherwise 
competent and admissible. The board 
had no jurisdiction to inquire into al- 
legedly unfair labor practices if those 
practices were completed and discon- 
tinued at the time of the effective date 
of the act of June 1, 1937, P.L. 1168, 
43 P.S. § 211.1 et seq.—Labor Relations 
Board Vv. Union Trust) Co. 189 Pier 
343. 

An employer is not liable for the 
acts of his employees in attempting to 
organize an independent bargaining 
group, nor, if the employees encourage 
others to join the group, can the em- 
ployer be bound by their conduct mere- 
ly because the labor board may be- 
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Neve that the employees should have 
exercised better judgment in their de- 
cision.—Labor Relations Board vy. Union 
mnust, ©€o., 89. Pladsso45. 

Where the record fails to_ disclose 
any substantial or legally credible evi- 
dence which supports the findings and 
conclusions of the board that the al- 
leged local union was dominated or 
controlled by petitioner, the findings 
and conclusions pertaining thereto 
should be vacated.—Labor Relations 
pied y. Union Trust Co., 89 P.LJ. 


It was not a denial of a fair and ade- 
quate trial, where the board failed to 
follow the practice prescribed by the 
rules by filing an intermediate report, 
but issued its own decision and order 
nisi, and exceptions were argued be- 
fore the board. However, the practice 
cannot be commended.—Labor_ Rela- 
a v. Union Trust Co., 89 P.L. 


_ Utah. Generally, orders issued by 
Utah Labor Relations Board under stat- 
ute relating to prevention of unfair la- 
bor practices are appealable orders, 
and orders issued under statute relat- 
ing to collective bargaining are not ap- 
pealable orders, although court can re- 
view regularity of board’s action under 
statute relating to collective bargaining 
where order made pursuant to statute 
relating to prevention of unfair labor 
practices is properly taken before court 
for review. Laws 1937, c. 55, §§ 10, 
11.—Southeast Furniture Co. v. Indus- 
trial Commission, 111 P.2d 1538. 
The Utah Labor Relations Board 
must follow the procedure laid down in 
the statute in ordering employer to en- 
ter negotiations with collective bargain- 
i agent. Laws 1937, ¢. 55, §§ 11(b, 
c).—Southeast Furniture Co. v. Indus- 
trial Commission, 111 P.2d 153. 
. An order of Utah Labor Relations 
Board naming union as collective bar- 
gaining agent and ordering employer 
to negotiate with such agent was a 
nullity insofar as. employer was or- 
dered to negotiate with agent, for fail- 
‘ure of board to follow procedure pro- 
vided by statute in issuing cease and 
desist orders, and hence order was not 
“final order’? subject to review by Su- 
Peane Court. Laws 1937, c. 55, §§ 9(5), 
O(c, d), 11(b, ec, e, f).—Southeast Fur- 
_niture Co. v. Industrial Commission, 
111, P.2d 153. 


An employer, seeking review of Utah 
Labor Relations Board’s order naming 
' union as collective bargaining agent 
and ordering employer to negotiate 
with agent, could not thereby ‘waive’ 
- right to objection to failure of board to 
follow statutory procedure in issuing 
cease and desist orders. Laws 1937, ¢ 
55, §§ 10, 11.—Southeast Furniture Co. 
v. Industrial Commission, 111 P.2d 153. 


Wis. The Employment Peace Act 
does not forbid picketing but merely 
attempts to regulate it and to provide 
under what conditions picketing may 
‘be carried on by striking employees. 
St.1939, § 111.01 et seq—Hotel and 
Restaurant Employees’ International 
Alliance, Local No. 122, v. Wisconsin 
Employment Relations Board, 294 N. 
W. 632, rehearing denied 295 N.W. 634. 

Under HWmployment Peace Act, one 
who violates provisions of the act is 
not guilty of a ‘‘misdemeanor” and his 
act is merely an unfair labor practice. 
$t.1939, § 111.01 et seq—Hotel and 
Restaurant Employees’ International 
Alliance, Local No, 122 v. Wisconsin 
Hmployment Relations Board, 294 N.W. 
632, rehearing denied 295 N.W. 634. 

The subsection of Employment Peace 
Act declaring it to be an unfair labor 
practice for an employee, individually 
or in concert with others, to co-operate 
in engaging in picketing or any other 
overt concomitant of a strike unless a 
majority in a collective bargaining unit 
of employees of employer against whom 
such acts are directed have voted to 
eall a strike is not unconstitutional as 
contravening guaranties of “freedom 
of speech” under Fourteenth Amend- 
ment to Federal Constitution and Con- 
stitution of Wisconsin. St.1939, § 
111.06(2) (e); U.S.C.A.Const. Amend, 
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14; Const.Wis. art. 1, § 3.—Hotel and 
Restaurant Hmployees’ International 
Alliance, Local No. 122 y. Wisconsin 
Employment Relations Board, 294 N. 
W. 632, rehearing denied 295 N.W. 634. 

The fact that an employee in the 
course of doing acts designated by Em- 
ployment Peace Act as unfair labor 
practices may use speech as a means 
of carrying on his activities does not 
bring the acts within protection of con- 
stitutional guaranties of ‘freedom of 
speech.” §t.1939, § 111.01 et seq.; U. 
S.C.A.Const. Amend. 14; Const.Wis. 
art. 1, § 3.—Hotel and Restaurant Em- 
ployees’ International Alliance, Local 
No. 122 v. Wisconsin Hmployment Re- 
lations Board, 294 N.W. 632, rehearing 
denied 295 N.W. 634. 

“Picketing,”’ as used in provisions of 
Employ:nent Peace Act declaring it to 
be an unfair labor practice for an em- 
ployee, individually or in concert with 
others, to co-operate in engaging in 
picketing or any other overt concomit- 
unt of u strike unless a majority in a 
collective bargaining unit of employees 
of employer against whom such acts 
are directed have voted to call a strike 
refers to that kind of picketing which 
the state has power to deal with as a 
part of its power to preserve the peace 
and protect privacy, lives and prop- 
erty of its residents. St.1939, § 111.06 
(2) (e).—Hotel and Restaurant Em- 
ployees’ Internationa] Alliance, Local 
No. 122 v. Wisconsin Employment Re- 
lations Board, 294 N.W. 632, rehearing 
denied 295 N.W. 634. 

The provisions of Employment Peace 
Act declaring it to be an unfair labor 
practice for an employee, individually 
or in concert with others, to co-operate 
in engaging in picketing or any other 
overt concomitant of a strike unless a 
majority in a collective bargaining unit 
of employees of employer against whom 
such acts are directed have voted to 
call a strike do not apply to an indi- 
vidual and do not forbid an employee to 
quit his employment individually or in 
concert with others or forbid an em- 
ployee, singly or in concert with others, 
from bringing about a vote by a col- 
lective bargaining unit as to whether 
there shall be a strike, and the provi- 
sions have no application except in case 
of an unauthorized strike. St.1939, § 
111.06(2) (e).—Hotel and Restaurant 
Employees’ International Alliance, Lo- 
eal No. 122 v. Wisconsin, Employment 
Relations Board, 294 N.W. 632, re- 
hearing denied 295 N.W. 634. 

Mass picketing organized and carried 
on by labor unions supplemented by 
boycott and violence was not protected 
from interference by the state under 
Employment Peace Act by constitution- 
al guaranties of “freedom of speech.” 
St.1939, § 111.01 et seq.; .S.C.A, 
Const. Amend. 14; Const.Wis. art. 1, 
§ 3.—Hotel and Restaurant Hmployees’ 
International Alliance, Local No. 122 
% by yc ag NEN a! Relations 

oard, -W. rehearing deni 
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_The Employment Peace Act was 
aimed at conduct involving assaults by 
pickets acting in concert, the payment 
by labor unions of fines imposed upon 
pickets, and the forcible prevention of 
ingress and egress to and from em- 
Ployer’s premises, and such conduct is 
an “unfair labor practice’ within the 
act. St.1939, § 111.01 et seq.—Hotel 
and Restaurant Employees’ Interna- 
tional Alliance, Local No. 122 y. Wis- 
consin’ Hmployment Relations Board, 
294 N.W. 632, rehearing denied 295 N. 
W. 634. 

Where a person pursues a course of 
conduct which under the Employment 
Peace Act amounts to an unfair labor 
practice, such person is subject to stat- 
ute under which he may, upon com- 
plaint, be brought before Wisconsin 
Employment Relations Board, and, 
when found guilty of an unfair labor 
practice, he loses benefit of statute pre- 
scribing what acts shall be legal in 
conduct of a labor dispute and is re- 
mitted to his rights under Constitution, 
other statutes and common law, and 
if the person is an employee, he may 
lose his status as an employee as de- 
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fined in the act. St.1939, §§ 103.53, 
seq., 111.06(3), 


103.62(3), 111.01 et 
111.07._Hotel and Restaurant _Em- 
ployees’ International Alliance, Local 


No. 122 v. Wisconsin Employment Re- 
lations Board, 294 N.W. 632, rehearing 
denied 295 N.W. 634. 

The Employment, Peace Act is not 
self-executing but merely provides ma- 
chinery by which described labor prac- 
tices may, after due hearing, be held 
to be unfair and the person against 
whom complaint is made ordered to 
cease and desist from such_practices. 
St.1939, § 111.01 et seq—Hotel and 
Restaurant Employees’ International 
Alliance, Local .No, 122 v. Wisconsin 
Hmployment Relations Board, 294 N. 
W. 632, rehearing denied 295 N.W. 634. 

The Employment Peace Act does not 
prevent employees from making such 
demands upon their employer as they 
think that circumstances warrant, ir- 
respective of whether employees act 
singly or in concert, and the act does 
not prevent a minority of a collective 
bargaining unit from withdrawing from 
employment either singly or in concert. 
St.1939, § 111.01 et seq—Hotel and 
Restaurant HWmployees’ International 
Alliance, Local No. 122 v. Wisconsin 
Employment Relations Board, 294 N. 


W. 632, rehearing denied 295 N.W. 634. 


If employees constituting a minority 
of a collective bargaining unit with- 
draw from employment, either singly 
or in concert, such employees are not 
guilty of an “unfair labor practice” 
within Hmployment Peace Act, but if 
they attempt to coerce employer by 
concerted picketing, a boycott or by 
any other similar overt act concomitant 
of a strike, they will be guilty of an 
“unfair labor practice’ as defined in 
the act. St.1939, § 111.01 et seq.— 
Hotel and Restaurant Employees’ In- 
ternational Alliance, Local No. 122 
v. Wisconsin Employment _ Relations — 
Board, 294 N.W. 632, rehearing denied 
295 N.W. 634. 

The maxim of “ejusdem, generis” ap- 
plies to subsection of Wmployment 
Peace Act providing, in substance, that 
if a minority of a collective bargaining ~ 
unit attempts to coerce their employer 
by concerted picketing, a boycott or 
any other overt concomitant of a strike, 
they will be guilty of an unfair labor 
practice, and the subsection may be 
read as .if providing ‘“‘or any other 
overt act concomitant of a strike.” St. 
1939, § 111.06(2) (e).—Hotel and Res- 
taurant Employees’ International Al- 
liance, Local No. 122 v. Wisconsin 
Employment Relations Board, 294 N.W. 
632, rehearing denied 295 N.W. 634. 

The provisions of Employment Peace 
Act declaring it to be an unfair labor 
practice for an employee, individual- 
ly or in concert. with others, to co- 
operate in engaging in picketing or 
any other overt concomitant of a strike 
unless a majority in a collective bar- 
gaining unit of employees of employer 
against whom such acts are directed 
have voted to call a strike are not in- 
valid as an unlawful “delegation of 
legislative power’ on theory that Leg- 
islature cannot place it within power 
of a majority of a collective bargain- 
ing unit to authorize a strike. St.1939, 
§ 111.06(2) (e).—Hotel and Restaurant 
Employees’ International Alliance, Lo- 
eal No. 122 v. Wisconsin Hmployment 
Relations Board, 294 N.W. 632, re- 
hearing denied 295 N.W. 634. 

Where Employment Relations Board 
properly found that labor unions had 
been guilty of unfair labor practices in 
conducting a strike without a vote by 
employees, it was within Board’s pow- 
er to issue a cease and desist order di- 
recting unions to cease all picketing 
and boycotting. §t.1939, §§ 103.56, 

(e), 


Employees’ International Alliance, Lo-- 
cal No. 122 v. Wisconsin Hmployment 
Relations Board, 294 N.W. 632, rehear-— 
ing denied 295 N.W. 634. 

The Employment Peace Act does not 
partake of nature of a “criminal stat- 
ute.” §$t.1939, § 111.01 et seq,—Hotel 
and Restaurant Wmployees’ Interna- 


tional Alliance, Local No, 122 v. Wis- — 


» 


Et, 


Relations Bo: 
2, rehearing denied 295 N 


Sut = : 

sy engaging in an unauthorized 
strike, an employee loses his status as 
an employee under Employment Peace 
Act, and then has same rights and is 
Subject to same liabilities as a third 
person, and when employee thus with- 
draws from employment, he is free to 
speak but his right to coerce his for- 
mer employer is limited by the act, 
and, except as his acts affect employer, 
employee is under no restraint. St. 
1939, § 111.01 et seq.—Hotel and Res- 
taurant Employees’ International Alli- 
ance, Local No. 122 v. Wisconsin Em- 
ployment Relations Board, 294 N.W. 
632, rehearing denied 295 N.W.. 634. 


Wis. The Employment Peace Act as 
applied to groups which engaged in 
picketing accompanied by violence 
without securing approval of majority 
of employees did not unconstitution- 
ally interfere with right of minority 
groups to enjoy ‘freedom of speech” 
and to engage in “peaceful picketing’’. 
St.1939, § 111.15.—Hotel & Restaurant 
Employees’ International Alliance, Lo- 
cal No. 122, v. Wisconsin Hmployment 
Relations Board, 295 N.W. 634, 6 
Wis: 329, Dees rehearing 294 N.W. 
632, 236 Wis. 329. 

The Employment Peace Act does not 
authorize a majority group, even 
though it has voted to strike, to com- 
mit acts of violence, to take possession 
of employer’s property and forcibly to 
prevent ingress and egress. St.1939, 
§ 111.06(2) (e).—Hotel & Restaurant 
Employees’ International Alliance, Lo- 
eal No. 122, v. Wisconsin Employment 
Relations Board, 295 N.W. 634, 236 
Wis. 329, denying rehearing 294 N.W. 
632, 236 Wis. 329. 


Wis. The federal government can 
proceed only so far with the regulation 
of labor relations as is necessary. to 
protect “interstate commerce’, remove 
burdens from it and prevent obstruc- 
tions thereto, and the National Labor 
Relations Act was enacted for the de- 
clared purpose of so regulating and 
protecting interstate commerce, and the 
field of proper state action with respect 
to labor relations generally was intend- 
ed to be left unrestricted so far as 
possible. National Labor Relations 
Act, § 1 et seq., 29 US.C.A. § 151 et 
seq.—Allen-Bradley Local No. 1111, 
United Hlectrical, Radio & Machine 
Workers of America v. Wisconsin Em- 
ployment Relations Board, 295 N.W. 
791, 237 Wis. 164. 


Under the National Labor Relations 
Act, the right to determine and certify 
names of representatives of an appro- 
priate unit of employees for purpose 
of collective bargaining is vested ex- 
elusively in the National Labor Rela- 
tions Board, and, likewise, the power 
to forbid unfair labor practices and to 
require reinstatement of employees is 
vested exclusively in the Board and 
may not be affected by any other means 
of adjustment or prevention. National 
Labor Relations Act, §§ 1, 7-10, 29 U.S. 
C.A. §§ 151, 157-160.—Allen-Bradley Lo- 
eal No. 1111, United Electrical, Radio 
& Machine Workers of America v. Wis- 
consin Employment Relations Board, 
295 N.W. 791, 237 Wis. 164 

The regulation of “interstate com- 
merce” is the constitutional basis of 
the power of Congress over labor re- 
lations, and the National Labor Rela- 
tions Act does not deal with labor re- 
lations generally, but only so far as 
necessary to protect interstate com- 
merce from being impeded or obstruct- 
ed by unfair labor practices on part of 
employers. National Labor Relations 
Act, § 1 et seq., 29 U.S.C.A. § 151 et 
seq.; U.S.C.A.Const, Amend. 10.—Allen- 
Bradley Local No. 1111, United Hlectri- 
eal, Radio & Machine Workers of 
America vy. Wisconsin Employment Re- 
ue Board, 295 N.W. 791, 237 Wis. 


Employees’ right of self-organiza- 
tion or of collective bargaining through 
representatives of employees’ own 
choosing was not “created” by the Na- 
tional Labor Relations Act, but was 
in existence before the act was enact- 


ard, 


Wis. An order rendered by the Wis- 
consin Labor Relations Board under 
the labor relations act was not self-en- 
forcing, and did not have final legal 
Sanction unless confirmed by judgment 
of a proper court, and until so confirm- 
ed the order did not give any “vested 
right” but was subject to review by 
circuit court, and could not be enforced 
until sustained by the court. St,1937, 
§ 111.10(2, 5, 6).—Metropolitan Life 
Ins. Co. v. Wisconsin Labor Relations 
Board, 297 N.W. 430, 237 Wis. 464. 


Wis. In a proceeding before the Hm- 
ployment Relations Board involving 
charges of unfair labor _ practices 


against a union and its officers, the 
eredibility of the evidence was for the 
board. St.1939, § 111.01 et seq.—Wis- 
consin Hmployment Relations Board 
v. Milk & Ice Cream Drivers & Dairy 
Hmployees Union, Local No. 225, 299 
N.W. 31 


Where it was beyond dispute that 
union caused picketing and other acts 
to be done, the Employment Relations 
Board properly required union to cease 
and desist from doing such of those 
acts as constituted unfair labor prac- 
tices within statutes, and the circuit 
court properly adjudged board’s order 
to be enforced. St.1939, § 111.06(2) 
(f, g), (3).—Wisconsin Employment Re- 
lations Board v. Milk & Ice Cream 
Drivers & Dairy Employees Union, Lo- 
cal No. 225, 299 N.W. 31. 

Evidence supported findings of the 
Hmployment Relations Board that uni- 
on by mass picketing hindered pursuit 
of an employer’s lawful work and ob- 
structed and interfered with entrance 
and egress to and from employer’s 
plant and that union by various means 
obstructed the use of the public streets 
and sidewalks in violation of statute 
defining such acts as unfair labor prac- 
tices, and hence the board and the 
circuit court were warranted in issuing 
and directing the enforcement of a 
eease and desist order pertaining to 
those practices. St.1939, § 111.06(2) 
(f, g).—Wisconsin Employment Rela- 
tions Board v. Milk & Ice Cream Driv- 
ers & Dairy Employees Union, Local 
INO} 22'5, 299) NEW. Ow, 

Though findings of the Hmployment 
Relations Board must be supported 
by a clear and satisfactory preponder- 
ance of the evidence, when a case gets 
before the circuit court for review, the 
board’s findings must be sustained if 
there is any credible evidence to sup- 
port them, St.1939, § 111.07(3, 7).— 
Wisconsin Employment Relations Board 
v. Milk & Ice Cream Drivers & Dairy 
Himiploy ex Union, Local No. 225, 299 


Evidence warranted inference made 
by the Employment Relations Board 
and the circuit court that picketing, 
obstructing ingress to or egress from 
employer’s dairy plant, interfering with 
employer’s delivery trucks or drivers 
thereof, and other acts were done by 
union for the ultimate purpose of com- 
pelling employer to enter into an all- 
union or closed shop contract, and 
hence the union was properly required 
to cease and desist from doing those 
acts. §t.1939, § 111.06(2) (f, g).—Wis- 
consin Hmployment Relations Board v. 
Milk & Ice Cream Drivers & Dairy 
Employees Union, Local No. 225, 299 
N.W. 31 


Picketing done at places of business 
of dairy company’s customers to ad- 
vertise that company and its employees 
were unfair to organized labor consti- 
tuted picketing of places of business 
before which it occurred, as against 
contention that picketing was not 


aimed at owners of those places of 
business and therefore did not consti- 
tute picketing of them, and even 


though acts done did not constitute 
putting customers in fear of physical 
harm, they did constitute ‘coercion’ 
within the state relating to employ- 


i a! 
ment relations and collective bargai 
ings St.1939) 9) 111-06 (2), eg); 
—Wisconsin Employment Relations 
Board v. Milk & Ice Cream Drivers | 
& Dairy Employees Union, Local No. 
225, 299 N.W. 31. i 
Where placards carried by pickets at | 
dairy company’s plants and at places of 
business where its products were deliv- | 
ered proclaimed that company was 
“unfair to organized labor, Local 225 
portions of a cease and desist order 
banning the assertion that company 
was “unfair to organized labor or to 
the respondent union” were proper. St. 
1939, § 111.06(2) (f).—Wisconsin Hm- 
ployment Relations Board v. Milk 
Ice Cream Drivers & Dairy Employ 
Union, Local No. 225, 299 N.W. 31. 
Hyidence supported a finding of 
Employment Relations Board and 
circuit court that a dairy company d 
not dominate or interfere in any wa 
with any of its employees in the exer- 
cise of their legal rights respecting 
ganization or collective bargaining or 
any rights referred to in the statute 
relating to employment relations and 
collective bargaining. St.1939, § 111 i 
et seq.—Wisconsin Hmployment Rela- 
tions Board vy. Milk & Ice Cream Driv- 
ers & Dairy Employees Union, Local 
No. 225, 299 N.W.! 31; ad SACRE 
Evidence was sufficient to wae : 
inclusion in an order of the Employ- — 
ment Relations Board of a provision 
directing a union, its officers, agent 
members, and successors, to cease anc 
desist from hindering by threats the 
obtaining, use, or disposition by dair 
company’s customers of company’s 
merchandise or services. _ St.1939, : 
111.06(2) (g).—Wisconsin Employment — 
Relations Board v. Milk & Ice Crea 
Drivers & Dairy Employees Union, L : 
cal No. 225, 299 N.W. 31. ve in 
Picketing carried on to enforce uni- 
on’s demand that dairy company enté je 
into an all-union contract was unl ! 
ful, although free from violence, si 
under statute company could not e 
ter into such a contract unless three- 
fourths of its employees constituting ¢ 
collective bargaining union voted there- — 
for. §t.1939, § 111.06(1) (c).—Wiscon- — 
sin Employment Relations Board y: 
Milk & Ice Cream Drivers & Dairy Hm- — 
plvers Union, Local No. 225, 299 N. ~ 


To assert that an employer is unfair 
to organized labor may properly b 
adjudged to be an “unfair labor prac- 
tice’, within statute, where the evidence: 
shows that the assertion is false. St. 
1939, § 111.06(2) (f, 2), (3).—Wiscon- 
sin Employment Relations Board 
Milk Ice Cream Drivers & Dairy 
imployees Union, Local No. 225, 29 


In proceedings before the Employ- 
ment Relations Board against a union — 
and its officers, evidence that employ- — 
er’s president was active in promoting 
enactment of 1939 statute relating to 
employment relations and _ collective 
bargaining and in repealing existing — 
statute which resulted in creation of 
present Board to replace existing labor 
board was properly rejected when of- 
fered as of probative force in support 
of union’s contention that employer 
was unfair to organized labor. §t.1939, 

111.01 et seq.—Wisconsin Hmploy- — 
ment Relations Board yv. Milk & Ice 
Cream Drivers & Dairy Employees Un-. 
ion, Local No. 225, 299 N.W. 31. 

In proceedings before the Employ- 
ment Relations Board against a union 
and its officers, objection to question 
asking union’s secretary what argu- 
ments were presented at union meeting 
relating to questions submitted to vote 
at that meeting was properly sustained 
where testimony was offered as of pro- 
bative force in support of union’s con- 
tention that employer was unfair to 
organized labor. St.1939, § 111.01 et 
seq.—Wisconsin Employment Relations 
Board v. Milk & Ice Cream Drivers & 
Dairy Employees Union, Local No. 225, 
299 N.W. 31. 

In proceedings before the Employ- 
ment Relations Board against a union 
and its officers, objection to question iy 
asking employer’s president whether ny 
any complaints were made to him con- 


§ 57 


cerning unlawful acts by strikers was 
properly sustained and his offer to 
show that none was made was proper- 
ly rejected, where testimony was of- 
fered as of probative force in support 
of union’s contention that employer 
was unfair to organized labor. St.1939, 
§ 111.01 et seq.—Wisconsin Employ- 
ment Relations Board v. Milk & Ice 
Cream Drivers & Dairy Employees 
Union, Local No. 225, 299 N.W. 31. 

In proceedings before the Employ- 
ment Relations Board against a union 
and its officers, objection to question 
asking whether a route foreman em- 
ployed by dairy company had engaged 
in anti-union activities was properly 
sustained, where testimony was offered 
as of probative force in support of 
union’s contention that company was 
unfair to organized labor. St.1939, § 
111.01 et seq.—Wisconsin Employment 
Relations Board v. Milk & Ice Cream 
Drivers & Dairy Employees Union, Lo- 
eal No. 225, 299 N.W. 31. 

In proceedings before the Hmploy- 
ment Relations Board against a union 
and its officers, objection to question 
asking whether employees quit their 
employment with dairy company be- 
cause of domination by company over 
an independent union was properly sus- 
tained, where testimony was offered as 
of probative force in support of local 
union’s contention that company was 
unfair to organized labor. St.1939, § 
111.01 et seq.—Wisconsin Employment 
Relations Board vy. Milk & Ice Cream 
Drivers & Dairy Employees Union, Lo- 
eal No. 225, 299 N.W. 31. 
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Cal.App. Oral contracts for personal 
services continuing in nature may be 
terminated by either party at will, upon 
_ giving the adverse party reasonable no- 
tice thereof.—Mile v. California Growers 
Wineries, 114 P.2d 651. 

Del. The worker has right to asso- 
ciate himself with his fellows for ad- 
vancement of his interests without in- 
terference on part of employer, and he 
has the same right to decline such as- 
sociation without fear of reprisal at 
the hands of a labor organization, and 
in absence of contractual obligation 
employees may lawfully quit work 
singly, collectively or as an organiza- 
tion for any reason or for no reason, 
and employer may hire and discharge 
workmen when and as he _ chooses, 
may employ only nonunion labor or by 
proper persuasion may induce union 
members to resign from their organiza- 
tions, and having due regard for pres- 
ervation of contractual obligations and 
repression of illegal combinations and 
conspiracies, right to sever relations is 
mutual.—Motion Picture Machine Pro- 
_jectionists Protective Union, Local No. 
473, v. Rialto Theatre Co., 17 A.2d 836. 
Ky. permanent employment con- 
tract which is not supported by any 
consideration other than obligation of 
services to be performed on the one 
hand and wages to be performed on the 
other, is a “contract for an indefinite 
period”, and, as such, is terminable at 
the will of either party.—Edwards v. 
Kentucky Utilities Co., 150 S.W.2d 916, 
286 Ky. 341. 

An employer agreeing to employ em- 
ployee permanently and discharging 
employee without sufficient cause was 
not liable to employee in damages, 
since the agreement, not being sup- 
ported by a consideration moving from 
the employee to the employer other 
than the employee’s undertaking to 
render services, was terminable at the 
will of either party.—Hdwards v. Ken- 
tucky Utilities ‘Co. 150 S.W.2d 916, 
286 Ky. 341. 


La.App. An employee under contract 
of employment for an indefinite period, 
who is paid by -the week, would be 
subject to discharge at the end of any 
week without the necessity that any 
cause therefor be assigned.—Harrosh v. 
Fife Bros. Health Ass’n, 1 So.2d 323. 

Md. A hiring at will can be termi- 
nated at either party’s pleasure, but 
employee is entitled to recover for 
services rendered by him under ex- 
press or implied contract.—Vincent y. 
Palmer, 19 A.2d 183. 

N.J.Ch. The owner of a business has 
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-the right to select his employees and 


to discharge them at will when not 
bound by contract to act otherwise.— 
Miller’s, Inc., v. Journeymen Tailors 
Union Local No. 195, 15 A.2d 822, af- 
firmed Miller’s, Ine., v. Journeymen 
Tailors Union Local No. 195 of Amal- 
gamated Clothing Workers of America, 
15 A.2d 824, 128 N.J.Hq. 162. 

N.J.Ch. An indefinite hiring of an 
employee is presumed to be a hiring at 
will and may be terminated at pleasure 
of either employer or employee.—Blond- 
er v. United Retail Hmployees of New- 
ark, Local No, 108, 15 A.2d° 826, 128 
N.J.Hq. 41. 

N.Y.Sup. Where contract between 
union and its members and corporate 
employer provided that the employer 
agreed to employ specified employees 
at a specified weekly wage, but it did 
not specify that they were to be hired 
for any particular number of weeks, 
and the only provision concerning the 
tenure of any employee was that he 
should not be discharged, laid off, or 
furloughed, except with the union’s 
consent, employees were not under the 
contract entitled to be paid after em- 
ployer’s place of business was in ef- 
fect destroyed by fire and its business 
came to an end.—Reid & Yeomans Vv. 
Drug Store Employees Union, 29 N.Y. 
S.2d 835. 
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C.C.A.Miss. A railroad which had 
contract with trainmen’s union could 
not discharge switchman at will on 
ground that employment was for no 
definite time and that employee might 
quit at any time and that to cut off 
right to discharge at will a_ clear 
stipulation was required, where con- 
tract contained stipulation that cause 
of discharge should be stated and 
hearing given on demand, and, if “found 
to be unjust, yardmen and _ switch- 
tenders shall be reinstated and paid 
for all time lost”, which implied that 
discharge was not to be at employer’s 
will but only for just cause of which 
railroad officers were not the sole or 
final judges. Railway Labor Act, as 
amended, 45 U.S.C.A. § 151 et seq.— 
oie Cent. R. Co. v. Moore, 112 F.2d 


The provision of collective agreement 
between railroad and trainmen’s union 
that rules and rates shall remain ef- 
fective until abrogated by giving thirty 
days’ written notice refers to collective 
agreement as a whole, and “notice’’ 
contemplated is between railroad and 
the union and does not mean that by 
written notice to an employee his con- 
tract can be ended without just cause 
after thirty days. Railway Labor Act 
as amended, 45 U.S.C.A. § 151 et seq. 
—Illinois Cent. R. Co. v. Moore, 112 
B.2d 959. 


D.C.N.Y. Parties to an employment 
contract may retract notices of can- 
cellation by subsequent oral agreement. 
Tope ce v. Parish, 386 F.Supp. 


N.Y.Sup. Where employment con- 
tract provided that contract should re- 
main in force until cancelled by either 
party on written notice to the other, 
employee’s notification to employer 
that employee could no longer act as 
employer’s agent because of employer’s 
creation of another agency in a ter- 
ritory for which employee claimed to be 
the exclusive agent was a ‘“termina- 
nation of contract.’’—Stanley v. Chris- 
Craft Corporation, 21 N.Y.S.2d 898, af- 
firmed 21 N.Y.S.2d 502, appeal denied 
22 N.Y.S.2d 926. 

An employer’s discharge of employee 
is equivalent of ‘“‘notice to terminate” 
employment contract providing that 
contract should remain in force until 
cancelled by either party upon written 
notice to the other.—Stanley vy. Chris- 
Craft Corporation, 21 N.Y.S.2d 898, af- 
firmed, 21 N.Y.S.2d 502, appeal denied 
22 N.Y.S.2d 926. 


Ohio App. Where employment con- 
tract stated the “minimum period of 
your ~°mployment is for one year 


After the first year if your 
employment should cease because of the 
abandonment of the foundation or 
change of policy, you will be entitled 


A é 


to two periods full pay after notice to 
you of the discontinuance of your serv- 
ices’, a contract for one year, 3 
continued at the will of the parties, 
was created and employer did not 
breach the contract by discontinuing 
the employment of the employee and 


tendering him two periods full pay.— 
Ryan v. Kroger Grocery & Baking 
Co., 31 N.H.2d 698. 


Pa.Super. Where, in 1939, employer 
entered into agreement with labor un- 
jon providing that, if any employee 
who had made application for mem- 
bership or held due book in union did 
not pay union dues for three weeks, 
employer and employee should be no- 
tified by union, and, if employee did 
not pay dues within seven days, em- 
ployee should be laid off and not be 
permitted to work until he had paid 
dues, agreement: was binding on em- 
ployees who had applied for member- 
ship in the union in 1937, notwith- 
standing another provision in the con- 
tract that it should not be interpreted 
as requiring employees, who at time 
of signing agreement had not made 
application for membership in union or 
did not hold due books in the union, 
to join the union.—Ralston v. Cunning- 
ham, 18 A.2d 108, 143 Pa.Super. 412. 

Where, in 1939, employer entered in- 
to contract with Jabor union providing 
that, if employee who had made appli- 
eation for union membership or held 
due book in union did not pay union 
dues for three weeks, employer and 
employee should be notified by union, 
and, if employee did not pay dues 
within seven days after notice, em- 
ployee should be laid off and not be 
permitted to work until he had paid 
dues, but no time was given within 
which such application was to have 
been made, court could not fix time 
limitation and could not hold that the 
eontract covered only those applicants 
who were in good financial] standing 
when the contract was signed.—Ralston 
v. Cunningham, 18 A.2d 108, 143 Pa. 
Super. 412. 
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Mass. Under contract whereby dairy 
company agreed to employ defendant 
for services designated by company in 
return for defendant’s milk route, de- 
livery truck and promise not to com- 
pete with company for 18 months after 
termination of employment, where de- 
fendant was assigned to a milk route 
and there was no lighter work which 
he could have been given after he. suf- 
fered partially disabling injuries, phys- 
ical inability of defendant to do work 
justified termination of employment by 


either PALLY 7 aaeneed Dairy vy. 
Keefe, 29 N.H.2d 157. 

Pa.Super. A contract for personal 
services presupposes the continuing 


ability of the employee to make sub- 
stantial performance.—Hetkowski  y. 
School District of Borough of Dickson 
City, 15 A.2d 470, 141 Pa.Super. 526. 
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D.C.N.Y. Plaintiff’s entering into a 
contract with corporation was not an 
“abandonment” or “merger” with plain- 
tiff’'s contract with legally distinct in- 
dividual, even though his contract with 
corporation called for his exclusive 
services, in absence of assent by both 
parties to cancellation of the earlier con- 


LO. sbe 


tract between plaintiff and individual.— . 


Vassardakis vy. Parish, 36 F.Supp. 1002. 

Del. The worker has right to asso- 
ciate himself with his fellows for ad- 
vancement of his interests without in- 
terference on part of employer, and he 
has the same right to decline such as- 
sociation without fear of reprisal at 
the hands of a labor organization, and 
in absence of contractual obligation 
employees may lawfully quit work 
singly, collectively or as an organiza- 
tion for any reason or for no reason, 
and employer may hire and discharge 
workmen when and as he chooses, may 
employ only nonunion labor or by 
proper persuasion may induce union 
members to resign from their organiza- 
tions, and having due regard for pres- 
ervation of contractual obligations and 
repression of illegal combinations and 
conspiracies, right to sever relations is 


mutual.—Motion Picture Machine a 


i 


; 
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Theatre Co., 17 A.2d 836. 
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C.C.A.Miss. Under Railway Labor 
Act, the filing by employee on advice 
of counsel of a suit to establish his 
seniority status is not by itself a just 
cause to discharge him, since seniority 
provision of a collective agreement is 
an important and valuable part of in- 
dividual contracts of employment made 
thereunder which the union~ cannot 


_ waive or destroy. Railway Labor Act, 


as_ amended, 45 U.S.C.A. § 151 et seq. 
—Illinois Cent. R. Co. v. Moore, 
F.2d 959. 

Fla. Where corporate president aft- 
er agreeing to convey corporate stock 
to plaintiff in consideration of services 
performed and to be performed by 
plaintiff for corporation, transferred 
the stock to president’s wife, that 
plaintiff filed a suit to impress a lien 
on stock transferred to wife was not a 
ground upon which president could 
discharge plaintiff and declare agree- 
ment to be void.—McCutcheon v. Na- 
tional Acceptance Corporation, 197 So. 
475, 143 Fla. 663, 130 A.L.R. 915. 
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Cal.App. An employer may discharge 
an employee when the employee fails to 
perform his duty, even though injury 
does not result to the employer.—Bank 
of America Nat. Trust & Savings Ass’n 
v. Republic Productions, 112 P.2d 972. 

§ 84 
Mich. . Want of diligence on part of 
employee may not properly be inferred 
merely because the business disappoints 
the employer’s expectations—Coon v. 
Floyd Knox, Inec., 296 N.W. 267, 296 
Mich. 305. 
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Mo.App. Under statute providing for 
the giving of a letter of dismissal on 
request of discharged employee, where 
discharged employee failed to show that 
a request for a letter of dismissal was 
made and was refused and evidence 
disclosed that employee did not request 
such a letter but asked for a copy of 
report made by employer to Unemploy- 
ment Compensation Commission, em- 
ployee was not entitled to damages for 
refusal of employer to give a service 
letter or letter of dismissal. Mo.St.Ann. 


§ 4588, p. 2026.—Seiller v. Kiel, 149 S.. 


W.2d 463. : 


Mo.App. In action by a former em- 
ployee for damages for alleged refusal 
of employer to furnish a service letter, 
evidence tending to show that employer 
refused letter except on condition that 
employee pay debt he did not owe was 
sufficient to justify submission to jury 
of question of punitive damages based 


- upon “legal malice” or the intentional 


doing of a wrongful act without just 
cause or excuse, but was insufficient to 
justify submission of punitive damages 
based upon “spite and ill will’. Rev. 
St.1939, § 5064, Mo.St.Ann. § 4588, p. 
2026.—Hatton v. Carder Wholesale Gro- 
cery Co., 150 S.W.2d 1096. 

A plaintiff is entitled to have all the 
evidence on question of refusal of serv- 
ice letter through spite and ill will and 
all reasonable inferences that may be 
drawn therefrom considered in the light 
most favorable to him but the evi- 
dence must be substantial and a scin- 
tilla or modicum of evidence is not 
sufficient and the inferences must be 


reasonable and not forced. Rev.St. 
1939, § 5064, Mo.St.Ann. § 4588, p. 
2026.—Hatton v. Carder Wholesale 


Grocery Co., 150 S.W.2d 1096. 


In action by employee for failure of 
employer to furnish service letter and 
for wages due, where court instructed 
jury that fact that defendant delivered 
service letter after institution of suit 
would not constitute a defense and that 
such fact could be considered only in 
mitigation of damages, and jury, after 
awarding plaintiff $5,000 punitive dam- 
ages and verdict for wages, recom- 
mended that defendant furnish em- 
ployee with proper service letter, jury 
disregarded court’s instruction and ver- 
dict was result of false reasoning 
whieh rendered it void. Rev.St.1939, 
§ 5064, Mo.St.Ann. § 4588, p. 2026.— 
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Hatton v. Carder 
Co., 150 S.W.2d 10 , 

In action by employee for damages 
for alleged refusal of employer to fur- 
nish service letter, where malice and 
punitive damages were claimed, in- 
struction characterizing defendant’s 
conduct as discharging or dismissing 
plaintiff was improper under the evi- 
dence, although ordinarily there may 
be little practical difference between 
an employee’s being discharged and 
his quitting service because he does 
not care to continue service under con- 
ditions imposed by employer. : 
1939, § 5064, Mo.St.Ann. § 4588, p. 
2026.—Hatton v. Carder Wholesale 
Grocery Co., 150 S.W.2d 1096. 

Mo.App. The furnishing by defend- 
ant of a proper service letter after com- 
mencement of action for damages based 
upon defendant’s failure to furnish 
plaintiff, on request, a proper service 
letter respecting plaintiff's discharge 
from employment as fountain clerk in 
defendant’s drug store, would not have 
destroyed cause of action but could 
have been proven in mitigation of dam- 
ages. Rev.St.1939, § 5064, Mo.St.Ann. 
§ 4588, p. 2026.—Van Sickle v. Katz 
Drug Co., 151 S.W.2d 489. 

In action for actual and punitive dam- 
ages based upon alleged failure by de- 
fendant to furnish plaintiff, upon his 
request, a proper service letter as pro- 
vided by statute after plaintiff was dis- 
charged from employment as a fountain 
clerk in defendant’s drug store, defend- 
ant’s requested instruction that if ver- 
dict was for plaintiff jury could not al- 
low plaintiff punitive damages was too 
broad and was properly refused where 
there was evidence that defendant’s of- 
ficial had conscious knowledge that he 
was not complying with statute when 
he failed to state true reason for plain- 


wuacleas Grocery 


tiff’s discharge in letters furnished 
plaintiff. Rev.St.1939, § 5064, Mo.St. 
Ann, 4588, p. 2026.—Van Sickle y. 


Katz Drug Co., 151 S.W.2d 489. 

Under statute, if a discharged em- 
ployee demands a service letter, the 
“truth must out” and employee can ac- 
cept consequences. 
Mo.St.Ann, § 4588, p. 2026.—Van Sickle 
v. Katz Drug Co., 151 S.W.2d 489. 

§ 94 

N.J.Ch. Where employer dismissed 
union employees on termination of con- 
tract with union, relation of employer 
and employees was at an end and there 
was no one against whom former em- 
ployees could strike and there was no 
one against whom employer could effect 
a “lockout’.—Blonder y. United Retail 
Employees of Newark, Local No. 108, 
15 A.2d 826, 128 N.J.Hq. 41. 


§ 95 

U.S.Miss. Under the Railway Labor 
Act providing that disputes growing 
out of grievances or out of the inter- 
pretation or application of agreements 
may be referred to the appropriate di- 
vision of the adjustment board, an in- 
terstate railroad employee was not re- 
quired to seek adjustment of his con- 
troversy with railroad as a prerequisite 
to an action for wrongful discharge. 
Railway Labor Act of 1926, § 3(i), as 
amended, 45 U.S.C.A. § 153(i).—Moore 
v. Illinois Cent. R. Co., 61 S.Ct. 754, re- 
versing Illinois Cent. R. Co. v. Moore, 
112 F.2d 959, reversing Moore v. Illinois 
Cent. R. Co., 24 F.Supp. 731, certiorari 
granted 61 S.Ct. 392. 

C.C.A.La. While collective bargain- 
ing agreement providing that no em- 
ployee should be dismissed or sus- 
pended without sufficient cause, and 
that complaint should be investigated 
and that restitution should be made 
when action had been taken contrary 
to the contract was in force, employees 
coming under it had their tenure and 
rights governed by its terms and for 
action taken contrary thereto they had 
a right of action to redress_ their 
grievances.—_System Federation No. 59 
of Railway Hmployees Department of 
American Federation of Labor v. Lou- 
isiana & A. Ry. Co., 119 F.2d 509, af- 
firming 30 F.Supp. 909, rehearing de- 
nied 32 F.Supp. 89. 

©.C.A.Miss. Under Railway Labor 
Act, a single employee suing on hig 


Rev.St.1939, § 5064, - 


TWA gh: 


contract of employment to enforce his 
individual right to recover pay or for 
damages for discharge does not sue 
directly upon collective agreement as 
a complete contract made for his ben- 
efit, since, while collective agreement 
may contain a contract between union 
and carrier, it is not itself a contract 
of employment and binds no one to. 
serve the carrier and binds carrier to 
hire no particular person but igs only 
a basis agreed upon as mutually satis- 
factory for making contracts of em- 
ployment. Railway Labor Act § 2 
(1, 6, 8), as amended, 45 U.S.C.A. § 152 
1, 6, 8).—Illinois Cent. R. Co. v. 
Moore, 112 F.2d 959. , 

Miss, 
exhaust administrative remedies before 


§ 106 tek 


A servant wags not required to — 


+ Nay 


officers of corporate master, as provided 


by employment contract, as a pre-— 
requisite to action for unjustified dis- 
charge.—Tri-State Transit Co. 
iana v. Rawls, 1 So.2d 497. 


8 96 
C.C.A.Miss. Under 


for damages for breach of his contract 


of employment because of discharge 


contrary to collective agreement, or be- 
cause he was not paid wages fixed in 
coHective agreement, 

written collective agreement but upon 
his parol 


ment which are applicable to him. 


Railway Labor Act, as amended, 45 U. | 


8.C.A. § 151 et seq.—Illinois Cent. R. 
Co. v. Moore, 112 F.2d 959 


Under Railway Labor Act permission, ven 
to go to Adjustment Board with claim ~ 


for damages for wrongful discharge 


of Louis- < 


Railway Labor — 
Act, when an individual employee sues — 


he is not suing on 
vas 
contract of hiring which 
adopted those terms of collective agree- 
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does not exclude direct recourse to the __ 


courts. Railway Labor Act §§ 3(i), 
5 (1), as amended, 45 U.S.C.A. §§ 153 
(i), 155. (1).—Illinois Cent. R. Co. 


Moore, 112 F.2d 959. 


Under Railway Labor Act, require- — 


ment that relief be set up through — 
highest operating officer is a prerequi- 
site to an appeal to the Adjustment 
Board but not to a suit in court. Rail- 
way Labor Act §§ 3(i), 5(1), as amend- 
ed, 45 U.S.C.A. §§ 153(i), 155(1)—T- 


Ungis Cent. R. Co. v. Moore, 112 F.2d 


§ 97 

Pa. Where action for breach of con- 
tract of employment, in which claim 
was made by employee for bonus under 
the contract, was brought on June 27, 
1940, whereas bonus wag not payable 
under terms of contract until ‘fon or 
about January 15, 1941’, suit in so 


was “premature’.—Chanin vy. J. B. 
ps ake & Co., 20 A.2d 208, 341 Pa. 


§ 100 ; 
Pa.Com.Pl. Plaintiffs may not sue in 


trespass for breach of contract of em- 
ployment, even though the damages are 
for loss of the employment because of — 
defendants’ alleged false arrest and ma- 
licious prosecution; such loss of wages, 
however, may be considered as an item 
of damage for plaintiffs’ tort—Belmont 
v. Torrey, 57 Montg. 11. 
§ 106 

Miss. In servant’s action for unjusti- 
fied discharge, sustaining demurrer to 
plea specifically setting up justification 
was erroneous.—Tri-State Transit Co. 


of Louisiana v. Rawls, 1 So.2d 497. 


Mo. Petition alleging that consider- 
ation for alleged oral agreement by 
employer to give injured employee life- 
time employment was the stents by 
employee of a certain paper absolving 
employer from liability to employee for 
injuries, 
agreements, the one as consideration 
for the other, the promise of employee 
to release employer as consideration for 
promise of employer of a lifetime job, 
to ‘absolve’ meaning to set free, or re- 
lease, as from obligation, debt, or re- 
sponsibility—State ex rel. St. Louis 
Car Co. v. Hughes, 152 S.W.2d 193, 
quashing opinion Slabon v. St. Louis 
Car Co., 138 S.W.2d 673, mandate con- 
formed to 153 S.W.2d 827. 

N.Y.App.Div. In action against cor- 
porations and individuals for money 
deposited by plaintiff with one or more 


sine 


far as it was based on claim for bonus: ee 


pleaded mutual promises or ~ 


9 


§ 106 


or all of defendants and for breach of 
employment contract, complaint was 
sufficient to state two causes of action 
against one or more or all of the de- 
fendants, and to show authority to 
make contract of employment on_be- 
half of corporations, notwithstanding 
use of the expression “and/or”. Civil 
Practice Act, §§ 213, 241,—Becker. v, 
puree 28 N.Y.S.2d 850, 262 App.Div. 


; N.C. Complaint alleging that defend- 
ant employer had employed superin- 
tendent with authority to employ fore- 
man and other employees to work in 
various departments, that the superin- 
tendent had employed plaintiff as spin- 
ning room foreman for straight time as 
long as plaintiff worked for employer, 
that during years 1932, 1935 and 1938 
the employer closed its mill for 21, 31 
and 17 weeks respectively, and that 
plaintiff had not been paid during time 
mill was closed, stated facts sufficient 

_ to constitute a cause of action.—Hearn 
v. Erlanger Mills, 14 S.H.2d 675, 219 
N.C. 623. 

§ 109 


Ga. Complaint in cross-action for 
breach of employment contract failing 
to allege date of the breach was_in- 
sufficient to support a recovery.—Pita 
v. Whitney, 10 S.8.2d 851, 190 Ga. 810. 


: § 119 
Pa.Super. In an action to recover 
damages for wrongful discharge from 
employment, the defense that the plain- 
tiff earned, or could have earned, a live- 
_. lihood during the time of his discharge 
is an affirmative defense and the bur- 
den of proof rests on the defendant.— 
Gordon v. Tomei, 19 A.2d 588, 144 Pa, 
- Super. 449. 


§ 126 

Ga.App. Hvidence which showed that 
past record of engineer on railroad 
which had adopted the demerit system 
- of disciplining engineers contained de- 

_ merits and disciplinary action, and that 
- while he was operating engine with 
headlight turned off in violation of 
rules of railroad, the engine collided 
with a gondola car which was standing 
on sidetrack, as result of engineer’s 
_ failure to follow signals given to him 
_ by member of switch crew and failure 
to apply brakes in time to avoid the 
- accident, established that dismissal of 

_. engineer from service of railroad on 
ground of unfitness for service as au- 
\ pay thorized by company’s rules was justi- 
~~ fied.—Cowart v. Atlanta, Birmingham 
 & Coast R. Co., 14 S.H.2d 215, 64 Ga. 

ADDS. Lo. 

Mich. The manager of automobile 
 dealer’s. used automobile department 
who had been employed for a six-month 
4 period was entitled to recover salary 

for three weeks of unexpired term re- 
maining after discharge allegedly made 
for cause, in absence of any evidence 
of misconduct other than was shown by 
bookkeeping figures alone.—Coon vy. 
Floyd Knox, Inc., 296 N.W. 267, 296 
-, Mich. 305. 


N.Y. Where salesman’s original em- 
ployment contract was modified by oral 
agreement so as to authorize salesman 
- to procure an exclusive distributor for 
employer under an arrangement where- 
by salesman was to receive commis- 
sions for life of distributor’s contract, 
evidence that employer refused to ship 


its contract with distributor, and took 
away distributor’s right to serve as 
exclusive distributor in territory, estab- 
lished a breach of distributor’s con- 
tract by employer, thereby subjecting 
.employer to salesman’s claim for dam- 
ages.—Hedeman y. Fairbanks, Morse & 
Co., 36 N.H.2d 129, 286 N.Y. 240, re- 
versing 21 N.Y.S.2d 151, 259 App.Div. 
998, reargument denied 23 N.Y.S.2d 
551, 260 App.Div. 859. 
§ 127 

Md. Whether employee has exercised 
reasonable “diligence”, within rule that 
wrongfully discharged employee can 
recover damages to extent of stipulated 
salary for stipulated period, less 
amount employee might have earned 
after discharge by exercise of reasona- 
ble diligence in seeking other employ- 


radios to distributor in accordance with . 
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ment in same or similar business, is 
“question of fact” depending on cir- 
cumstances of each particular -case.— 
Atholwood Development Co. v. Houston, 
19 A.2d°>706. 

In employee’s action for damages 
for wrongful discharge, evidence that 
employee could have secured similar 
employment paying a salary as large 
as that stipulated in broken contract 
of employment does not require that 
case be taken from jury, since employee 
may be entitled to actual or nominal 
damages for breach.—Atholwood De- 
velopment Co. v. Houston, 19 A.2d 706. 

N.Y.App.Div. In action to recover 
damages for wrongful discharge from 
employment ' under oral contract for 
term beginning October 21, 1939, and 
terminating October 20, 1940, under 
which plaintiff was to receive $110 a 
week, and in addition a bonus,. dis- 
missal of action on theory that provi- 
sion for payment of bonus rendered 
contract indefinite and vague was im- 
proper where evidence presented an 
issue of fact regarding whether the 
bonus was intended as a gratuity or 
was part of the contract.—Sherlock y. 
Ansonia Shoe Corporation, 28 N.Y.S.2d 
912, 262 App.Div. 914. 

S.C. In action for damages by em- 
ployee employed from week to week, 
evidence presented jury questions 
whether employer breached contract of 
hire, by reducing employee’s hourly 
wage without notice and evaded its 
obligation under the statute requiring 
that an employee, employed on Sunday, 
should receive time and a half pay, 
which statute formed part of the con- 
tract for hire, Act May 14, 19387, 40 
St. at Large, p. 528.—Cooksey v. Beau- 
a Mfg. Co., 9 S.H.2d 790, 194 S.C. 


§ 131 

Md. In construction superintendent’s 
action against corporation for damages 
for alleged wrongful discharge from 
employment, refusal to instruct that 
verdict should be for corporation if su- 
perintendent, after he knew he would 
not be employed by corporation as pro- 
vided in contract, failed to seek em- 
ployment elsewhere, was proper, since 
defense that similar employment could 
have been obtained by exercise of rea- 
sonable diligence is made merely in 
mitigation of damages and not as com- 
plete bar to cause of action.—Athol- 
wood Development Co. v. Houston, 19 
A.2d 706. 

In employee’s action for wrongful 
discharge, trial court should instruct 
jury that, if they find for employee, 
they should allow him the salary stipu- 
lated in contract of employment, less 
amount he actually earned during peri- 
od of contract, or amount he might 
have earned in same or similar business 
by exercise of reasonable diligence in 
seeking other employment from date of 
his discharge to expiration of contract. 
—Atholwood Development Co. v. Hou- 
ston, 19 A.2d 706. 

Miss. In servant’s action for unjusti- 
fied discharge, requested instruction 
requiring judgment for master if jury 
found that servant had, during period 
for which he sought damages for time 
lost, been confined in jail charged with 
crime, was properly refused where only 
three days’ time was involved.—Tri- 
State Transit Co. of Louisiana vy, 
Rawls, 1 So.2d 497. 


§ 134 
C.C.A.Miss. In switchman’s - action 
against railroad for damages. for 


wrongful disckarge contrary to con- 
tract between railroad and trainmen’s 
union, the earnings of man next below 
switchman on seniority roster did not 
measure hig damages where switchman 
was not a regular worker before his 
discharge, amd hence it was proper to 
consider that in estimating his losses 
due to discharge. Railway Labor Act 
as_amended, 45 _U.S8.C.A. § 151 et seq. 
aa ee Cent, R. Co. v. Moore, 112 F. 


Cal.App. Contract price igs the correct 
measure of damages to which an em- 
ployee wrongfully discharged before 
his term of service has expired is en- 
titled if there is no claim made that 
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the employee could have obtained other — 
employment.—Smetherham vy, Laundry 
Workers’ Union, Local No. 75, 111 P.2d 
948. \ i ele 
"Md. Generally, wrongfully discharg- 
ed employee can recover damages to 
extent of stipulated salary for stipulat- - 
ed period, less amount actually earned 
during such period, or amount he 
might have earned after his discharge 
by exercise of reasonable diligence in 
seeking other employment in the same 
or similar busginess—Atholwood De- 
velopment Co. v. Houston, 19 A.2d 706. 

Mass. Measure of damages for breach 
of employment contract, providing for 
employment of stockholders by corpo- 
ration so long as they rendered faithful 
service and remained stockholders, was 
loss of wages for the weeks in which 
the stockholders were unemployed on 
account of unlawful interference with 
their employment and_ before their 
stock, which was pledged to secure in- 
debtedness, was sqld.—Levovsky Vv. 
Horvitz, 30 N.B.2d 411, 307 Mass. 475. 

N.Y. Where salesman’s original em- 
ployment contract was modified by oral 
agreement so as to authorize salesman 
to procure an exclusive distributor for 
employer under an arrangement where- 
by he was to receive commissions for 
life of distributor’s contract, and there- 
after employer breached its contract 
with distributor, salesman was entitled 
to damages measured by commissions 
which he might have earned under rea- 
sonable probabilities during remainder 
of term of distributor’s contract.—Hed- 
eman v. Fairbanks, Morse & Co., 36 N. 
W.2d 129, 286 N.Y. 240, reversing 21 
N.Y.S.2d 151, 259 App.Div. 993, reargu- 
ment denied 23 N.Y.S.2d 551, 260 App. 
Div. 859. 

N.Y.Sup. An employee’s measure of 
damages for breach of employment 
contract providing that contract should 
remain in = force until cancelled by 
either party upon written notice to the 
other, is the value of the contract, and 
one element of such damage is the 
prospective profit which might have 
aecrued to the employee.—Stanley v. 
Chris-Craft Corporation, 21 N.Y.S8.2d 
898, affirmed 21 N.Y.S.2d 502, appeal 
denied 22 N.Y.S.2d 926. 

An employee suing employer for 
breach of employment ‘contract provid- 
ing that contract should remain: in 
force until cancelled by either party 
upon written notice to the other, could 
not recover damages, where nothing 
by way of profits or commissions was 
due employee at the time the action 
was commenced, and value of contract, 
which was measure of damages, was 
difficult to ascertain because of impos- 
sibility of forming an estimate as to 
how long contract might continue and 
as to what the profits might have been.. 
—Stanley vy. Chris-Craft Corporation, 
21 N.Y.S.2d 898, affirmed 21 N.Y.S.2d 
602, appeal denied 22 N.Y.S.2d 926, 


§ 140 
Md. A wrongfully discharged em- 
ployee is entitled to reimbursement for 
his reasonable and necessary expenses 
incurred in searching for other employ- 
ment.—Atholwood Development Co. vy. 
Houston, 19 A.2d 706. 


§ 141 

N.Y.Sup. An employee’s measure of 
damages for breach of employment 
contract providing that contract should 
remain in force until cancelled by eith- 
er party upon written notice to the 
other, is the value of the contract, and 
one element of such damage is the pro- 
spective profit which might have ac- 
erued to the employee—Stanley vy. 
Chris-Craft Corporation, 21 N.Y.S.2d 
898, affirmed 21 N.Y.S.2d 502, appeal 
denied 22 N.Y.S.2d 926. ; 


An employee suing employer for 
breach of employ) nt contract provid- — 
ing that contract should remain in | 
force until cancelled by either party 
upon written notice to the other, was 
not entitled to anticipated proftis.— 
Stanley v. Chris-Craft Corporation, 21 
N.Y.S.2d 898, affirmed 21 N.Y.S.2d 502, 
appeal denied 22 N.Y.S.2d 926. Le 


§ 149 
Cal.App. Generally, it is the duty of i 
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metherham y, Laun- 
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Generally, an employee who is wrong- 
fully discharged is not obliged to seek 
or to accept other employment of a dif- 
ferent or inferior kind in order to miti- 
gate damages.—Smetherham v. Laundry 
woereers: Union, Local No. 75, 111 P.2d 
Md. Generally, wrongfully discharg- 
ed employee can recover damages to 
extent of stipulated salary for stipulat- 
ed period, less amount actually earned 
during such period, or amount he might 
have earned after his discharge by 
exercise of reasonable diligence in seek- 
ing other employment in the same or 
similar business.—Atholwood Develop- 
ment Co. v. Houston, 19 A.2d 706. 

In determining whether employee has 
exercised reasonable ‘‘diligence”, with- 
in rule that wrongfully discharged em- 
ployee can recover damages to extent 


of stipulated salary for stipulated peri-— 


od, less amount employee might have 
earned after discharge by exercise of 
reasonable diligence in seeking other 
employment in same or similar busi- 
ness, standard to be applied is manner 
in which person of ordinary diligence 
would presumably act under. similar 
circumstances,—Atholwood Develop- 
ment Co. v. Houston, 19 A.2d 706. 

In determining damages for wrong- 
ful discharge from employment, dis- 
charged employee has duty to try to 
diminish loss resulting from breach of 
contract of employment by making such 
efforts to secure employment as average 
person would make at the particular 
time and place.—Atholwood. Develop- 
ment Co. v. Houston, 19 A.2d 706. 

In employee’s action for wrongful 
discharge, possibility that employee 
eeuld secure similar employment by 
exercise of reasonable diligence oper- 
ates to reduce amount of recovery, but 
not to defeat entirely the employee’s 
claim.—Atholwood Development Co. v. 
Houston, 19 A.2d 706. 


§ 150 

Md. An exception to general rule 
that wrongfully discharged employee 
ean recover damages to extent of stipu- 
lated salary for stipulated period, less 
amount actually earned during such 
period, or amount which could have 
been earned after discharge, by exercise 
of reasonable diligence in seeking oth- 
er employment, is made in the case 
of a salesman or part-time servant 
who, after discharge, earns money 
which could likewise have been earned 
by him without a violation of his duty 
under employment contract if he had 
not been discharged.—Atholwood De- 
velopment Co. v. Houston, 19 A.2d 706. 


§ 158 
Ark. During the period of his em- 
ployment, an employee must be loyal 
to his employer and must not attempt 
to set up a competitive business.—Wit- 
mer vy. Arkansas Dailies, 151 S.W.2d 
OAS 


§ 161 

N.Y.City Ct. As between owner of 
automobile and driver thereof, where 
owner is not present in automobile 
and driver is a gratuitous bailee, driver 
is not the ‘‘agent” or ‘‘servant’’ of own- 
er, and owner cannot recover for dam- 
ages resulting from driver’s negligence 
on theory of breach of a servant’s duty 
to master, contract with master, or 
negligence of servant. Vehicle and 
Traffic Law, § 59.—Kurzon y, Union 
Ry. Co. of New York City, 21 N.Y.S.2d 
310. 

Pa.Com.Pl. Where a jury finds upon 
competent evidence that there is an es- 
tablished custom among operators of 
beauty parlors to employ the dermati- 
tis or patch test before applying an 
eyelash dye, it may properly find that 
the failure to follow such a custom con- 
stitutes negligence.—Pirrung y. Weis- 
prod, 39 D. & C. 196. 


163 
D.C.Mo. Terminal railway company 


condi 
stoi as Congress may have legally prescribed 
the damages sus-— i 
say whether the redcaps should take or 


‘tion received from his employer, 


foe hn ay y 
g re had right to fix the 
ns of their employment except 


such conditions, ineluding the right to 


refuse tips when offered, and the right 
to require that all tips received be 
turned over to the terminal company.. 
—Harrison y. Kansas City Terminal Ry. 
Co., 36 F.Supp. 434. 

In the absence of an agreement on 
the part of an employee to turn over 


N’ ee 


(ihe 


his tips to his employer, tips received — 


by the employee are his property.— 
Harrison y. Kansas City Terminal Ry. 
Co., 836 F.Supp. 434. 


§ 164 

D.C.1l. An employee who leaves his 
employment may take with him all the 
skill acquired and all the information 
received so long as he takes nothing 
belonging: to his employer.—Activated 
Sludge y. Sanitary Dist. of Chicago, 33 
F.Supp. 692 

Ark. An employee, who has ren- 
dered services to a business for a long 
period and hag helped to build up the 
business, may establish and prosecute 
a similar business, after severing his 


relationship with his employer, in the, 


same territory or field in which his 
employer has done business, especially 
where employee has not contracted to 
refrain from establishing such an in- 
dependent business.—Witmer v. Arkan- 
sas Dailies, 151 S.W.2d 971. 

An employee, who leaves an employ- 
ment having trade secrets, may not 
set up an independent business of a 
similar nature and use the trade secrets 
of his employer or confidential qesoring, 
u 
he may use his experience and knowl- 
edge gained during the period of his 
employment.—Witmer Va Arkansas 
Dailies, 151 S.W.2d 971. 

The experience and knowledge em- 
ployee acquires in his employment do 
not become the property of his em- 
ployer.—Witmer y. Arkansas Dailies, 
151 S.W.2d 971. t F 

N.J. Generally, unless prohibited by 
a valid contract, a former employee 
may properly sell to customers of his 
late employer in competition with him. 
—Haut v. Rossbach, 17 A,2d 165, 128 
N.J.Eq. 478, affirming 15 A.2d 227, 128 
N.J.Eq. 77. 

N.Y.Sup. An employer’s method of 
printing fabrics and machines used in 
manufacturing tinsel flitter and jewel 
cloth were “business secrets” which an 
employee could not, after termination 
of employment, use to detriment of 
employer, where information was ac- 
quired by employee in course of em- 
ployment, and, to afford protection to 
employer, it was not necessary that 
secret should be known to employer 
alone.—Rubner v. Gursky, 21 N.Y.8.2d 
558. 

The duty of an agent or employee 
not to use confidential knowledge ac- 
quired in his employment in competi- 
tion with his principal is implicit in 
the relation, and exists as well after 
employment is terminated as during 
its continuance and is an absolute and 
not a relative duty, and the fiduciary 
duty need not be predicated upon ex- 
press contract but is an implied term 
in every contract of employment.—Rub- 
ner v. Gursky, 21 N.Y.S.2d 558. 

Where codefendant, while employed 
by individual plaintiff who was sole 
stockholder of plaintiff corporations, 
had, by arrangement between corpo- 
rate plaintiffs, performed work for one 
corporate plaintiff on its premises and 
through such employment obtained de- 
tails of plaintiffs’ jewel cloth machine 
and method of printing fabrics, code- 
fendant could not claim that he owed 
no duty to such corporate plaintiff not 
to use plaintiffs’ trade secrets to detri- 
ment of plaintiffs after termination of 
employment on theory that codefendant 
was not directly employed by corpora- 


tion.—Rubner vy. Gursky, 21 N.Y.S.2d 
558. 
N.¥.Sup. There is an “implied con- 


tract’? that an employee will not divulge 
confidential knowledge gained in the 
course of his employment or use such 
information to his employer’s prejudice. 


“ 

i 
Ab f , \ ane 
ie 


” 


es 


—Friedman y. Stewarts Credit Corpo: 


ion, 26 N.Y.S.2d 529, affirmed 26 N. 

$.2d 533, } e 7 rn 
N.Y.Sup. 

to woman employed to render yoca 


services in motion picture production 
that talent vouchers handed her daily 
entitled her to compensation for her 
labors, and requests that she sign re- 
ceipts for her checks, did not consti- — 
tute misrepresentations invalidating 
her assignments in such vouchers of 
right to reproduce any recordings mad 
of her voice by employer and all musi 
cal or other sound effects produced b 
her.—Caselotti v. Walt Disney Produ 
tions) (21 NvY38.2id 321. ES eee 
The failure of one employed to ren- 
der vocal services in motion pictur 7 
production to read or have read to her 
assignments to employer of right to — 
reproduce recordings of her voice in ~ 
talent vouchers, given her after 
day’s work for amount due her, b 
signing them, was inexcusable ne | 
barring her recovery of damages fron 
employer for alleged breach of con 
tract by separation of her voice from 
motion picture sound track and pro- 
duction of separate phonograph recor 
thereof.—Caselotti v. Walt Disney Pro 
ductions, 21 N.Y.S.2d 321. Jt 


§ : } 

C.C.A.Fla. Wages are due accordi i 

to principles of contract and not of 
tort—Bowman y. Pace Co., 119 


858. 
§ 173 hy 
C.C.A.6. An employer may mak 
reasonable rules for the conduct i 
his business and the employee must 
obey such reasonable rules as a part 
of his contract of hire—Midland Stee! 
Products Co, v. National Labor Rela- 
tions Board, 113 F.2d 800. MM eke 
The right of an employer to ma 
reasonable rules for the safety ig | 
ciency of work performed on his prem- | 
ises includes his right to make such 
rules for the entire time that the work- 
ing force is on the premises.—Midland 
Steel Products Co. y. National. Labo: 
Relations Board, 113 F.2d 800. ; 
N.J.Dept.Labor. An employer — ay : 
regulate his employees by rules and 
orders, and may define the sphere of 
duty of his employees——Reis v. Breeze 
Pepe gy 15 A.2d 53, 18 N.J.Mise 


ripe 


Mee 


§ 176 _ 


ecuting orders obtained by the em- 
ployees for their new company from > 
employer’s customers, the rule of dam Ae 
ages was the same as though the em- — 

ployer had brought an action for breach — 

of contract.—F, A. Bartlett Tree B; 
pert Co. v, Hartney, 32 N.H.2d 237, 
Mass. 407. ; Utteai 2 

Where employees after resigning en- 
tered into business in competition with. 
employer, in determining emplo rig) i : 
damages resulting from the former em- 
ployees’ obtaining for their new co1 
pany orders from employer’s customers 
where overhead costs of employer were — 
not materially decreased by loss of or- — 
ders improperly procured and executed 
by the former employees and employ- _ 
er’s overhead costs would not have 
been materially increased if it had ex- 
ecuted those orders, overhead costs 
were not to be considered.—_F. A. Bart- 
lett Tree Expert Co. v. Hartney, 32 N. 
H.2d 237, 308 Mass. 407. 

Where employees after resigning en- 
tered into business in competition with 
former employer and improperly pro- 
cured and executed orders from former 
employer’s customers, the loss which 
former employer sustained was the dif- 
ference between what it,would actually 
have cost it to execute the orders and 
the eontract prices therefor, so that ac- 
tion of trial judge in awarding sum 
left after deducting from gross amount 
of orders the actual cost of perform- 
ance of the work was_not error.—F, A, 
Bartlett Tree Expert Co. v. Hartney, 32 
N.B.2d 237, 308 Mass. 407. 

N.Y.City Ct. As between owner of 

thereof, where 


automobile and driver 


§ 178 


owner is not present in automobile 
and driver is a gratuitous bailee, driver 
is not the “agent” or “servant” of own- 


er, and owner cannot recover for dam- - 


from driver’s negligence 
reach of a servant’s duty 
contract with master, or 
negligence of servant. Vehicle and 
Traffic Law, § 59.—Kurzon y. Union 
eee Co. of New York City, 21 N.Y.S.2d 


§ 178 : 

Ga.App. Where petition in action 
against operator of beauty shop for 
injuries allegedly received by plaintiff’s 
minor daughter while obtaining a per- 
manent wave showed the jurisdiction 
of trial court, that operator was un- 
der a duty to plaintiff, that there was 
a breach of duty, and that damage 
resulted from such breach, it was not 
error to overrule a general demurrer 
to petition—Justice v. Davis, 10 S.E. 


ages meRultng 
on theory of 
to master, 


“2d 267, 62 Ga.App. 872. 


In action against operator of beauty 
shop for injuries allegedly received. by 
laintiff’s minor daughter while obtain- 
ng permanent wave, refusal to allow 
evidence to be introduced with refer- 
ence to use of other waving machines 
and manner of giving other permanent 
waves was proper.—Justice v. Davis, 
10 S.B.2d 267, 62 Ga.App. 872. 

Ill.App. In salesman’s action for ac- 
counting for commissions and earnings, 
evidence held to warrant allowance of 
employer’s counterclaim for giving false 
eredit information concerning custom- 
ers, by making false statement that 
one customer had no unpaid chattel 
mortgages or liens unpaid, and making 
false statement concerning minor cus- 
tomer, and for moneys collected by 


_ salesman or advanced to salesman, but 


not to warrant allowance of counter- 
claim as to items where employer 
elected to rely upon contraet with 
customer or failed to plead particular 
items.—Geerlings vy. Acme Feeds, 33 N. 
B.2d 727, 310 Ill.App. 258. 

Mass. In action for injuries to wo- 


‘man burned while receiving permanent 


hair wave in defendant’s place of busi- 
ness, evidence of defendant’s_ negli- 
gence in improperly adjusting heating 
or protective appliances or making too 
great or too prolonged application of 
heat in operating electric permanent 
wave machine held sufficient to sup- 
port verdict for plaintiff—Dragan_ v. 


Artiste Permanent Wave Co., 30 N.B 
2d 856, 308 Mass. 32. 
Pa.Com.Pl. Suit for damages for 


serious burns on scalp and head from 
hair treatment, with a claim that de- 
fendants had not inspected permanent 
wave machine and that such lack of in- 
spection was known to those who used 
the machine, defendants alleging state- 


ment to be vague and indefinite in fail- 
ing to set forth in what manner of act 


or deed defendants failed to inspect 
wave machine, and manner in which it 
was maintained, ete. Held, where a 
machine is entirely in control of oper- 
ator and where from certain habitual 
operations properly performed no harm 
results, only slight proof of defend- 
ant’s negligence is sufficient to take the 
ease to the jury.—Nallon v. Rothstein, 
35 Luz.L.Reg.Rep. 83. 
As above where such accident does 
not happen in the ordinary course, and 
where proper care is used.—Nallon v. 
Rothstein, 35 Luz.L.Reg.Rep. 83. 
Rule discharged.—Nallon v. Roth- 
stein, 35 Luz.L.Reg.Rep. 83. 


§ 179 

Ga.App. An indictment charging a 
violation of the labor-contract law, in 
that defendant contracted to work for 
a third party and obtained an advance 
of $50 from third party with intent 
not to perform work, was demurrable 
for indefiniteness, where indictment did 
not allege place where contract was 
to be performed and described the 
work, which defendant was claimed to 
have parece to perform, only as “any 
kind of manual labor’. Code 1938, §§ 
26-7408, 26-7409.—Broddus vy. State, 14 
$.H.2d 607. 

The statutes penalizing fraudulently 
procuring money on a contract for 
services are in derogation of common 


——* af i] ee) ey Fake <= ae oe 
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law and must be strictly construed, 
and the offense therein declared is not 
for failure to perform service or pay 
debts, but is for fraudulently procur- 
ing money or other thing of value, 
and fraudulent conduct of defendant is 
gist of the crime, not merely defend- 
ant’s failure to perform _ contract. 
Code 1933, §§ 26-7408, 26-7409.—Brod- 
dus v. State, 14 S.H.2d 607. 

To authorize conviction for violating 
statutes penalizing fraudulently pro- 
curing money on a contract for serv- 
ices, it must clearly appear that an 
intent to defraud existed in defendant’s 
mind at time of obtaining advance. 
Code 1933, §§ 26-7408, 26-7409.—Brod- 
dus v. State, 14 S.H.2d 607. 

A conviction for violation of statutes 
penalizing fraudulently procuring mon- 
ey on a contract for services was unau- 
thorized, where undisputed evidence 
showed that no money had been ad- 
vanced or given to defendant by per- 
gon with whom defendant was claimed 
to have contracted. Code 1933, §§ 26- 


7408, 26-7409.—Broddus vy. State, 14 
$.B.2d 607. 
§ 192 
Cal.App. An instrument which pro- 
»vided that owner of mine agreed to 


sell named individuals mining claims 
for certain amount, and that they were 
to have possession and right to remove 
ore in return for turning over 10 per 
cent. of ‘gross receipts to the owner, 
and that if named individuals failed 
to comply with agreement, it should 
be void, and which was signed only by 
owner, was a mere “option to pur- 
chase,’ and hence owner was not liable 
to caretaker for services under contract 
conditioned on sale of mine.—Swanson 
v. McAuliff, 104 P.2d 858. 

Conn. Until contract of employment 
was terminated, employee had the right 
to look for compensation to the man 
by whom he was employed, since the 
relationship of master and _ servant 
could only be terminated by termina- 
tion of the contract of employment.— 
Caliendo vy. Catania, 14 A.2d 752, 127 
Conn. 66. 

§ 199 

Cal.App. Where deceased employee 
whose employment contract provided 
that compensation was due and pay- 
able on Thursday of each week for serv- 
ices rendered up to and including the 
Wednesday preceding, was paid Thurs- 
day May 11, 1939, for services up to 
and dnc May 10, 1939, and em- 
ployee breached his contract and was 
discharged before Thursday May 18, 
1939, the next day on which compen- 
sation was due, employee was not en- 
titled to any compensation for services 
rendered after May 10, 1939.—Bank of 
America Nat. Trust & Savings Ass’n v. 
Republic Productions, 112 P.2d 972. 

n employee dismissed by his em- 
loyer for good cause is not entitled 
Oo any compensation for services ren- 
dered after the last day on which a 
payment becomes due under the terms 
of the employment contract.—Bank of 
America Nat. Trust & Savings Ass’n yY. 
Republic Productions, 112 P.2d 972. 

Cal.App. When a contract for con- 
tinuing services is terminated after 
services have been rendered pursuant 
thereto, the employer is liable for serv- 
ices already performed.—Mile v. Cali- 
fornia Growers Wineries, 114 P.2d 651. 


Ky. Where employer by written 
contract agreed to pay salesman per- 
centage of all sales ‘‘against which we 
are to advance as follows: $275.00 
a month, payable semi-monthly, on the 
15th and 380th, respectively. Beginning 
July ist, 1936, the drawing account 
is to be $300.00 per month,” and it was 
also agreed that employer would take 
care of monthly payments due on au- 
tomobile used by salesman and there 
was evidence that employer treated 
advances or drawing account as a fixed 
amount to be paid at times and in 
the manner stated, contract was con- 
strued to mean that salesman’s draw- 
ing account was to be paid during life 
of contract after termination of sales- 
man’s services, but employer was not 
liable for automobile payments after 
that time as against contention that 
salary was on commission basis and 


Yip wae 


was not a fixed salary.—Simon v. Nep-_ 


ey 


tune Mfg, Co., 147 8.W.2d 1024, 285 
Ky. 340. ; ; is 

Md. A hiring at will can be termi- 
nated at either party’s pleasure, but 
employee is entitled to recover for sery- 
ices rendered by him under express or 
implied contract.—Vincent v. Palmer, 19 


N.Y. Where salesman’s original em- 
ployment contract was modified by 
oral agreement so as to authorize 
salesman to procure an exclusive dis- 
tributor for employer under an ar- 
rangement whereby salesman was_ to 
receive commissions for life of dis- 
tributor’s contract, salesman’s  dis- 
charge by giving 30 days’ notice as 
provided by original contract did not 
affect salesman’s right to compensa- 
tion for procuring distributor.—Hede- 
man y. Pairbanks, Morse & Co., 36 N. 
H.2d 129, 286 N.Y. 240, reversing 21 
NeY.S.2d | 1/651’, 259" App.Div.” 993, 
argument denied 23 N.Y.S.2d 551, 260 
App.Div. 859. 

§ 202 


Il.App. Where coal company’s sales- 


man submitted to prospective purchaser 


for a test the type of coal suggested 
by company, and prospective purchaser 
upon testing coal found that it was 
satisfactory, coal company could not 
avoid liability to salesman for commis- 
sions for procuring order on ground 
that order could not be filled because of 
inability to buy sufficient tonnage of 
that type of coal.—Conrad v. Wright 
& Co., eo asoperaee 309 Ill.App. 442. 
9 


_La.App. Where first 
signed by employee only stated “I am 
to run the store for half of the profits 
and I am not to take over $50.00 per 
month from the business,’’ whereas the 
second instrument ‘signed by the em- 


Ter 


instrument — 


ployer only provided that the employee . 


was to run the store for $50 per month, 
that he was not to take any more from 
the store than the $50 per month as 
salary, and that the profits of the busi- 
ness would be split fifty-fifty, the pro- 
visions could be construed together as 
granting to pas, for his services, a 
salary of $5 per month, payable 
monthly, and an additional one-half of 
the profits of the business.—Clements v. 
Knighton, 1 So.2d 139 
§ 218 
Ky. A tort action by administratrix 
to recover damages for death of em- 
ployee as alleged result of employer’s 
wrongful act in refusing to have em- 
ployee treated by company doctor for 
appendicitis after the employee had 
been assessed one dollar a week by his 
employer to pay the doctor could not 
be maintained, since whether such fail- 
ure was proximate cause of employee’s 
death could not be demonstrated by 
proof, and ascertainment of damages 
would require resort to speculation or 
coujocvane’ Eats rea Ti Adm’x 
v. over Splin oal Co., 150 S.W. 
670, 286 Ky. 218. , pie 
Wash. Where rent of apartment oc- 
cupied by woman apartment house em- 
ployee and her husband was to be part 
of woman’s compensation and no 
agreement relative to rent was sub- 
mitted to and approved by Industrial 
Welfare Committee of the Department 
of Labor and Industries as required by 
order of Committee, employers were not 
entitled to credit for rent of more than 
one-third of woman’s minimum salary 
and could not recover any other rent 
against husband or the marital com- 
munity, since the question of rent was 
governed by the minimum wage law for 
women and the order of the Welfare 
Committee and statute relating to hus- 
band’s liability for family expenses was 
Bhd teal BREEN EAE §§ 6906, 
(0) .—Evans v. Har 
Dee cd tmann, 105 


228 

Pa.Com.Pl. Where an employer is 
sued for wages earned under a contract 
of employment, he may set up, as a de- 
fense to the claim, the unfaithfulness, 
negligence or dishonesty of the em- 
ployee and may file a counter-claim for 
the damages he has sustained in conse- 
quence of such conduct on the part of 


Se 


Taede Pay 
the employer, by rea- 

ch conduct on the part of th 
has been compelled to en- 


employee, hi: 
gage another employee at a higher sal- 


ary, the loss thereby occasioned may be 

included in the counter-claim as an item 

of damage.—Buratti v. Bethlehem Fur- 

niture Corporation, 27 North. 336. 
229 


Colo. Where written employment 
contract provided for payment of bonus 
to employee who was skilled workman, 
of $.10 an hour for each hour of work 
performed by the employee in behalf of 
corporate employer, and early in 1939 
employer advised employee orally that 
because of business conditions general- 
ly he would not receive bonus for that 
year, and the employee received no 
more monthly bonus slips showing 
amount of bonus for each month, em- 
ployee who insisted upon his rights 
under the written contract and con- 
tinued working did not ‘waive’ his 
right to honus and was not barred by 
“estoppel” from enforcing the written 
contract.—Albert-Ross Refrigerator & 
Fixture Co. v. Pastore, 111 P.2d 231. 

Ind. A bonus agreement, whereby 
employees agreed to release all their 
claims for balance due for withheld 
wages and to look solely to future net 
earnings of employer and employer 
agreed to set aside in a separate ac- 
count one-third of all its net earnings 
for payment of withheld wages, which 
agreement was entered into to avoid 
salary reductions and lay-offs, was sup- 
ported by sufficient “consideration”, 
and was not invalid as violating stat- 
utes providing for time and manner of 
payment of wages to employees. Burns’ 
Ann.St. §§ 40-101, 40-102.—Home 
wastoment Co. v. Gorham, 33 N.H.2d 
9 


Under bonus agreement, whereby em- 
ployees agreed to release all their 
claims for balance due for withheld 
wages and to look solely to future net 
earnings of employer, and employer 
agreed to set aside in a sSeparate ac- 
count one-third of all its net earnings 
for payment of withheld wages, setting 
aside in separate account by employer 
of one-third of all its net earnings did 
not constitute a ‘condition precedent’ 
to release by employees of their claims 
for withheld wages, and hence em- 
ployee, seeking to avoid release on 
ground that employer failed to perform 
its obligation under the agreement, had 
burden of proving employer’s breach of 
contract.—Home Hquipment Co. v. Gor- 
ham, 33 N.E.2d 99. 

N.Y.Sup. An employee was not bar- 
red from maintaining action against 
employer by the previous acceptance of 
weekly checks.—Walker v. Edward A. 
Thompson, Inc., 25 N.Y.S.2d 872. 

Tex.Civ.App. Where one employed 
on public works contract was entitled 
to wages as skilled laborer but accepted 
amount tendered him for unskilled or 
intermediate labor and signed releases 
solely to obtain checks tendered and no 
dispute existed as to amounts due him 
under contract at the time and he was 
not paid any consideration for releases 
other than amount tendered for un- 
skilled or intermediate labor, there was 
no “consideration” for releases and no 
“estoppel” on part of laborer to claim 
amount due for skilled labor. Vernon’s 
Ann.Civ.St. art. 5159a,—Austin Bridge 
Co. v. Teague, 149 S.W.2d 674, reversed 
152 S.W.2d 1091. 

§ 232 5 

C.C.A.Fla. A watchman hired by 
third person contracting with whole- 
sale grocery company engaged in in- 
terstate commerce, to furnish watch- 
man service at company’s premises, 
could not assert that he was employee 
of company so as to be entitled to 
overtime wage rates from company un- 
der. Fair Labor Standards Act, on 
ground that in addition to his service 
as watchman, he rendered ‘services out- 
side his duties as watchman at request 
of company, where watchman never 
asserted such a secondary employment 
and did not allege it in his petition, 
and there was a total lack of evidence 
as to how many hours he devoted to 
such extra service. Fair Labor Stand- 


ards Act of 1938, §§ 3, 


6, 16(b), 29 U. 
S.C.A. §§ 203, 206, 216(b)—Bowman Y. 
Pace: Oo, 92d shse ‘ 

D.C.Fla. In action against employ- 
ers under Fair Labor Standards Act, 
where testimony as to hours worked 
by_one employee was most indefinite 
and testimony was not transcribed, 
decision as to liability for additional 
wages to such employee was reserved 
with right to submit agreed gist of 
testimony on question of hours worked 
or to have testimony transcribed for 
use of court. Bair Labor Standards 
Act of 1938, § 6, 29 U.S.C,A. § 206.—Ger- 
dert v. Certified Poultry & Egg Co., 38 
F.Supp. 964. 

D.C.Ga. 
er unpaid wages and unpaid overtime 
compensation under Fair Labor Stand- 
ards Act, employee could not, by 
amendment amplifying allegations of 
petition as to similar situation of other 
employees, maintain the action as a 
“class action’ on behalf of all em- 
ployees. Fair Labor Standards Act § 
1 et seq., 29 US.C.A. § 201 et seq.— 
paren v. W. S. Askew Co., 38 F.Supp. 

D.C.Ill. Employees in whose favor 
award was made in accordance with 
Fair Labor Standards Act were the 
beneficiaries of a money award and had 
the legal right, in absence of coercion 
or fraud on part of employer, to decline 
benefit of award, and employer had le- 
gal right to accept, in absence of coer- 
ecion or fraud, waiver by employees of 
award due them, Fair Labor Standards 
Act of 1938, §§ 6, 7, 29 U.S.C.A. §§ 206, 
207.—Fleming v. Warshawsky & Co., 36 
F.Supp. 138. 

D.C.La. Evidence held to establish 
that amount was due common laborer 
above what he had been paid for over- 
time, under Fair Labor Standards Act, 
Fair Labor Standards Act of 1938, §§ 
2(a). (1-3), 3(b, i, j),. 6(a), 29-U.S.C.A. 
§§ 202(a) (1-3), 203(b, i, Jj), 206(a).— 
Divine v. Levy, 39 F.Supp. 44. 

D.C.La. Evidence did not authorize 
recovery in action under Fair Labor 
Standards Act by laborer, who had 
been concurrently employed by two 
employers as a pumper of stripper oil 
wells, to recover wages plus a penalty 
in like amount from defendant employ- 
er on ground that laborer had de- 
voted twelve hours per day to defend- 
ant’s wells. Fair Labor Standards Act 
S$--65),%5 16;29 US: CLAY §$..20657207; 
a bie Mioeds vy. Wilkerson, 40 F.Supp. 

D.C.Mass. An action to recover un- 
paid overtime compensation and an 
additional equal amount of damages 
under the Fair Labor Standards Act 
could not be dismissed for failure to 
state a claim on which relief could be 
granted. Fair Labor Standards Act of 
1938, § 16(b), 29 U.S.C.A. § 216(b).— 
Britt v. Cole Drug Co. of Boston, 39 
F.Supp. 90. 

D.C.Mo. Under the Fair Labor 
Standards Act of 1938 it is mandatory 
that the court award liquidated dam- 
ages where it finds in favor of a plain- 
tiff for wages due. Fair Labor Stand- 
ards Act 1938, 29 U.S.C.A. § 201 et seq. 
—Harrison vy. Kansas City Terminal 
Ry. Co., 36 F.Supp. 434. 

D.C.N.Y. An employee suing under 
the Fair Labor Standards Act has bur- 
den of showing by fair preponderance 
of evidence that he was while in the 
employ of the defendant employer en- 
gaged in commerce or in the produc- 
tion of goods for commerce. Fair La- 
bor Standards Act of 1938, § 2, 29 U.S. 
C.A. § 202.—Muldowney v. Seaberg 
Dlevator Co., 39° F.Supp. 275, 

In employee’s action under Fair La- 
bor Standards Act, evidence held to en- 
title employee to recover for overtime 
$213.90 and as_ liquidated damages 
$213.90. Fair Labor Standards Act of 


1938, '§ 2, 29 U.S-C.A. 202.—Mul- 
downey v. Seaberg Hlevator Co., 39 F. 
Supp. 275. 


D.C.N.Y. In action for unpaid over- 
time compensation together with liqui- 
dated damages and counsel _ fees 
brought under the Fair Labor Stand- 
ards Act, against New York and Dela- 
ware corporations wherein complaint 


In employee’s suit to recov- 


when and by which of the corpora- 
tions the employees were respectively 


employed, and wherein there was noth- | 


ing to show whether’ employees’ union 
had a contract with Delaware corpora- 
tion, complaint failed to satisfy the 
‘notice’ requirement of federal rule 
relating to statement of claim, and 
motion to dismiss cause of action was 
granted without prejudice to right to 
amend, Federal Rules of Civil Pro- 
cedure, rules 8(a) (2), 84, 28 U.S.C.A. 
following section 728¢e; Fair Labor 
Standards Act 1938, § 1 et seq., 29 U.S. 
C.A. § 201 et seq.—Keegan y. Jacob 
Ruppert, 2 F.R.D. 8. i 


In action brought by employees un- 


der the Fair Labor Standards Act, 


count of complaint which failed to 
show compliance with paragraph of — 
eontract, which was a ‘condition pre- — 
cedent”’ to maintenance of cause of ac- — 


tion set forth in the count, was _ re- 


quired to be dismissed. Rules of Civil 
Procedure, rules 8(a) (2), 84, 28 U.S. — 


C.A. following section 728¢c; Fair La- 


bor Standards Act 1938, § 1 et seq., 29 — 
U.S.C.A. § 201 et seq.—Keegan vy. Jacob 


Ruppert, 2 F.R.D, 8. 


D.C.Okl. 
Act, 


being remedial, 


thorizing actions to be brought by 


persons expressly authorized by statute 


without joining persons for whose ben- 
efit actions are prosecuted and allow 
ing class actions, an agent designate 
by employees to bring action in thei 


aa 
behalf against employers under Fair 
Labor Standards Act for overtime com- 
pensation and liquidated damages was ~ 
expressly authorized by ~ 


a “person 
statute’ to bring an action, and agen 
could bring action in behalf of em- 
ployees in either Oklahoma or federal 


courts, notwithstanding Oklahoma stat-_ 
ute requiring that actions be prosecuted 
in name of real party in interes 120 

air 


OkISt.Ann,. §§ 221, 223, 2337 
Labor Standards Act of 1938, §§ 6(a 
7(a), 16(b), 29 U.S.C.A. §§ 206(a), 2 

(a), 216(b}.—Hargrave vy. Mid-Conti- 


nent Petroleum Corporation, 36 F.Supp. iy 
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of maintaining action for employees 


who were employed by defendants as 
watchmen of refineries located in Semi-. 


nole county, Okl., and which refineries 


produced oil to be transported and 
used outside of Oklahoma by dealers, ~ 


and that each employee had worked i 


excess of hours provided under Fair 


Labor Standards Act and was entitled 


to recover overtime compensation and — 
liquidated damages, 


a like sum as 
stated a cause of action under the act. 
Fair Labor Standards Act of 1938, §§ 
7(a), 16(b), 
(a), 207(a), 216(b).—Hargrave v, Mid- 


that they as employees were within — 


the scope of the act. Fair Labor Stand- 
ards Act of 1938, §§ 3(b, j), 7(a) (1-3), 


16(b), 29 U.S.C.A. §§ 203(b, j), 207(ay 
(1-3), 216(b).—Berger vy. Clouser, 36 F, 


Supp. 168. 


D.C.Tenn. That plaintiff failed to 
make demand for. unpaid 
overtime compensation before commenc- 
ing action against defendant to recover 
additional wages, liquidated damages, 
and attorney’s fee under Fair Labor 
Standards Act and that plaintiff might 
have anticipated bringing action while 
still in defendant’s employ, even to 


point of gathering evidence for such | 


purpose, did not preclude plaintiff from 
maintaining action. Fair Labor Stand- 
ards Act of 1938, 29 U.S.C.A. § 201 et 
seq.—Lewis v. Nailling, 36 F.Supp. 187. 

$200 was reasonable attorney’s fee to 
be paid by employer as compensation 
to employee’s attorneys in employee’s 
action to recover additional wages, liq- 
uidated damages and attorneys’ fees 
under Fair Labor Standards Act where 
employee was entitled to recover $473.- 
85 for wages and a similar amount ag 


Res yaoRD, 


made no clear disclosures concerning — 


The Fair Labor Standards _ 
should be con- — 


strued liberally, and when so construed 


and in light of Oklahoma statutes au-— 


iy 
o<_ 


aie 


A petition alleging that plaintiff had 
been designated as agent for purpose 


29 U.S.C.A. §§ 206 — 


wages or 


ri 
Dai 


rie 


ptrca 


ay 


oat 
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, liquidated damages. Fair Labor Stand- 
Ss ards Act of 1938, 29 U.S.C.A. § 201 et 
z seq.—lewis v. Nailling, 36 F.Supp. 187. 
iP D.C.Tex, Under Fair Labor Stand- 

ards Act provision that employer who 
SY violates act shall be liable not only for 
unpaid minimum wages and unpaid 
overtime but for an additional equal 
: amount as liquidated damages and _ rea- 
: sonable attorneys’ fees, an employer 
Deer could not evade assessment of amount 
i t equal to unpaid minimum wages and 


overtime compensation by showing 

a, good faith and unintentional violation 
of act and by showing that employer 
ray had expressed willingness to pay what- 
a: ever amount was found to be due by 
Oe representative of Wage and Hour Divi- 


sion, where employer never actually 
tendered any particular amount to the 
employee. Fair Labor Standards Act of 
1988, § 16(b), 29 U.S.C.A. § 216(b).— 
Lefevers v. General Export Iron & Met- 
al Co., 36 F.Supp. 838. 

D.C.Tex. The Fair Labor Standards 
_ Act exacts certain things and forbids 
others, and fixes civil and criminal 

- penalties for its violation, and the pro- 
vision requiring payment to employee 
of not less than 1% times the regular 
_ rate at which he is employed for over- 
time work is akin to a “penalty”, in- 
tended to discourage overtime employ- 
ment and to encourage a greater spread 
of employment. Fair Labor Standards 
Act of 1938, §§ 1 et seq., 6, 7, 29 U.S. 
CAL §§ 201 et seq., 206, 207.—St. John 
vy. Brown, 38 F.Supp. 385. 
_ * A pumper and gauger, who was em- 
ployed by operators of “stripper oil 
wells” at rate of $100 per month for 

mit contemplated work week of nine hours 
" per day, seven days per week, was 
entitled to overtime for each of 21 
hours exceeding maximum of 42 hours 

under wage and hour provisions of 
Fair Labor Standards Act, notwith- 

standing that employee’s salary ex- 
ceeded the minimum of 30 cents per 
hour and 45 cents for overtime pro- 
vided by the act, and overtime would 
be computed by breaking down salary 
a weekly wage, and then dividing 
weekly wage by number of hours 
worked per week to obtain employee’s 
regular per hour rate. Fair Labor 

Standards Act of 1938, §§ 6, 7, 29 US. 
MOXA, Oh Ae rahe John v. Brown, 

5. 


a 


ards Act making employer who violates 
either wages or hour provisions of act 
liable to employee or employees affect- 
ed in amount of their unpaid minimum 
wages or their unpaid overtime com- 
- pensation, and “in an additional equal 
amount as_ liquidated damages’, is 
“mandatory”. Fair Labor Standards 
Act of 1938, §§ 6, 7, 16(b), 29 U.S.C.A. 
 §§ 206, 207, 216(b).—St. John v. Brown, 
88 F.Supp. 385. 
Under provision of Fair Labor Stand- 
ards Act authorizing court to allow 
reasonable attorney’s fees to employees 
‘affected by employer’s violation of 
either wages or hour provision of act, 
to be paid by employer, District Court 
fixed reasonable attorney’s fees at $35 


cessfully filed cross-claims for over- 
time in employer’s action under De- 
elaratory Judgments Act to decide 
questions arising under Fair Labor 
Standards Act. Fair Labor Standards 
Act of 1938, §§ 6, 7, 16(b), 29 U.S.C.A. 
 -§§ 206, 207, 216(b) ; Jud.Code § 274d, 


98 U.S.C.A. § 400.—St. John v. Brown, 
‘es 38 F.Supp. 385, 
ee p.C.Tex. In suit for alleged over- 


ib time compensation and penalties under 
Fair Labor Standards Act by watch- 
man of idle oil well drilling rig who 
had accepted without protest pay called 
for in his contract of employment, 
~~ watehman was required to present con- 
y: vinecing evidence both as to whether 
he was working in commerce and as to 
terms of his employment. Fair Labor 
Standards Act of 1938, §§ 1-19, 29 U.S. 
C.A. §§ 201-219.—Brown v. Carter 
Drilling Co., 38 F.Supp. 489. 

D.C.Va. Fair Labor Standards Act 
roviding that any employer who vio- 
lates section regarding minimum wag- 


for each of seven employees, who suc- , 


es or section regarding maximum 
hours shall be liable to the employee, 
not only for the amount of unpaid 
minimum wages or his unpaid over- 
time compensation, but also shall be 
liable in an additional amount as liqui- 
dated damages, and providing that 
court shall allow a reasonable attor- 
ney’s fee and costs, is ‘‘mandatory.’’ 
Fair Labor Standards Act 1938, §§ 6, 
7, 16(b), .29 US.C.A. §§ 206, 207, 216 
(b).—Magann  v. Long’s Baggage 
Transfer Co., 39 F.Supp. 742. 

In action by mail truck driver for 
unpaid minimum wages against em- 
ployer which transported mail under 
contract with Post Office Department, 
evidence established that there was a 
balance due the driver, under the pro- 
visions of the Fair Labor Standards 
Act, the sum of $199.60, and in addi- 
tion $199.60 as liquidated damages and 
$150 as attorney’s fee were awarded. 
Fair Labor Standards Act 1938, §§ 6, 
16(b), 29 U.S.C.A. §§ 206, 216(b).— 
Magann v. Long’s Baggage Transfer 
Co., 39 F.Supp. 742. 

D.C.W.Va. Evidence warranted con- 
clusion that defendant, who operated 
a lumber yard in West Virginia, was 
engaged in “retail business” alone, and 
that plaintiff, who was employed as a 
night watchman at the yard, was “en- 
gaged in a retail and service establish- 
ment, the greater part of whose sell- 
ing and servicing was in intrastate 
commerce” within sections providing 
exemptions from the Fair Labor Stand- 
ards Act, and that defendant was not 
“engaged in interstate commerce” so as 
to be within the operation of the act. 
Fair Labor Standards Act of 1938, 3 
‘1-19, and §§ 6, 7, 13, 29 U.S.C.A. §§ 201- 
219 and # 206, 207, 213.—Dotson vy. 
Stowers, 37 F.Supp. 937. 


N.Y.Sup. The purpose of provision 
of Fair Labor Standards Act that ac- 
tion thereunder may be brought by any 
employee or agent or representative 
designated by him in behalf of himself 
and other employees similarly situated 
is to permit employee having cause of 
action against employer to bring rep- 
resentative action or designate agent or 
representative, such jas labor union of- 
ficer, to bring such an action and thus 
avoid multiplicity of actions. Civil 
Practice Act, § 195; Fair Labor Stand- 
ards Act § 16(b), 29 U.S.C.A. § 216(b). 
—Thomas v. Keystone Silver, 22 N.Y. 
8.2d 796, 174 Mise. 733. 


While representative action may be 
brought under Fair Labor Standards 
Act by agent or representative proper- 
ly designated by employee in behalf of 
all employees similarly situated, it 
cannot be continued so far as it af- 
fects employees without whose knowl- 
edge and consent it was brought and 
against whose wishes it is being main- 
tained. Civil Practice Act, §§ 194, 195; 
Fair Labor Standards Act § 16(b), 29 
U.S.C.A. § 216(b).—Thomas vy. Keystone 
Silver, 22 N.Y.S.2d 796, 174 Misc. 733. 

N.Y.City Ct. In action under the 
Fair Labor Standards Act of 1938, 
motion to dismiss complaint for fail- 
ure to allege facts showing that de- 
fendant was engaged in interstate 
commerce and was employed in pro- 
duction of goods for interstate com- 
merce would be denied. Fair Labor 
Standards Act of 1938, 29 U.S.C.A. § 
201 et seq.—Doyle v. Johnson Bros., 
25 N.Y.S.2d 603. 

Tenn, An action may be brought un- 
der the Fair Labor Standards Act by 
an employee against an employer in 
any court of competent jurisdiction, 
state as well as federal. Fair Labor 
Standards Act of 1988, § 1 et seq., 29 
U.S.C.A. § 201 et seq.—Tapp v. Price- 
Bass Co., 147: 8.W.2d 107. 

Where court had jurisdiction of suit 
under the Fair Labor Standards Act 
to recover unpaid wages, it had juris- 
diction to allow unliquidated damages 
under the act, where unliquidated dam- 
ages were sued for, since the unliqui- 
dated damages were inseparable from 
the unpaid wages. Fair Labor Stand- 
ards Act of 1938, § 1 et seq., 29 U.S.C.A; 
§ 201 et seq.—Tapp v. Price-Bass Co., 
147 S.W.2d 107. ; 


Tex.Civ.App. The section of Fair 


re Tags ee) Wig oA, rie 
Labor Standards Act providing 
any employer who violates provision 
of preceding sections respecting mini 
mum wages and maximum hours shall 
be liable to employees affected in 
amount of their unpaid minimum 
wages or their unpaid overtime com- 
pensation and in an additional equal 
amount as liquidated damages imposes 
no penal liability in which the public 
may be interested but creates merely 
a civil liability action inuring only to 
employees having aggrievances against 
their employers. Fair Labor Stand- 
ards Act of 1938, §§ 6, 7, 15, 16(a, b), 
29 U.S.C.A. §§ 206, 207, 215, 216(a, b). 
—Stringer v. Griffin Grocery Co., 149 
S.W.2d 158, error ee ai 


§ 

Wash. Where plaintiff was engaged 
to manage a second hand store pur- 
chased by defendant for $75 under an 
arrangement that plaintiff was to take 
out enough to cover his living expenses, 
and that when business grew suflicient- 
ly to justify it, he was to receive more, 
implicit in the arrangement was an 
understanding that plaintiff was to 
receive a reasonable compensation for 
his services if-and when the business 
warranted it, and where he built the 
business up to $2,500, he was entitled 
to reasonable compensation for his 
ka ern ts v. Stephenson, 114 P.2d 


§ 236 

La.App. Where first instrument 
signed by employee only stated “I am 
to run the store for half of the profits 
and I am not to take over $50.00 per 
month from the business,’ whereas the 
second instrument signed by the em- 
ployer only provided that the employee 
was to run the store for $50 per month, 
that he was not to take any more from 
the store than the $50 per month as 
salary, and that the profits of the busi- 
ness would be split fifty-fifty, the pro- 
visions could be construed together as 
granting to employee, for his services, 
a salary of $50 per month, payable 
monthly, and an additional one-half of 
the profits of the business.—Clements 
v. nighton, 1 So.2d 139. 


§ 239 
8.C. An employee had a right to 
rely upon the rate provided for in his 
oral contract for hire from week to 
week until he had notice that such rate 
had been changed.—Cooksey v. Beau- 
one Mfg. Co., 9 S.H.2d 790, 194 S.C. 


ro 


N.Y. Where salesman’s original em- 
ployment contract was modified by 
oral agreement so as to authorize him 
to procure an exclusive distributor for 
employer under an arrangement where- 
by he was to receive commissions for 
life of distributor’s contract, employer 
could not defeat salesman’s right to 
compensation for services rendered by 
refusing arbitrarily to accept orders 
from distributor which were within 
terms of distributor’s contract.—Hede- 
man vy. Fairbanks, Morse & Co., 36 N. 
H.2d_ 129, 286 N.Y. 240, reversing 21 
N.Y.8.2d 151, 259 App.Div. 993, re- 
argument denied 23 N.Y.S.2d 551, 260 
App.Div. 859. 

Where salesman’s original employ- 
ment contract was modified by oral 
agreement so as to authorize salesman 
to procure an exclusive distributor for 
employer under an arrangement where- 
by salesman was to: receive commis- 
sions for life of distributor’s contract 
salesman’s right to commissions could 
not be, defeated by any subsequent 
modification of agreement between dis- 
tributor and employer or its termina- 
tion by employer without salesman’s 
consent.—Hedeman y. Fairbanks, Morse 
& Co., 36 N.H.2d 129, 286 N.Y. 240, 
reversing 21 N.Y.S.2d 151, 259 App. 
Div. 993, reargument denied 23 NYS: 
2d 551, 260 App.Div. 859. 

§ 242 

Ga.App. Where plaintiff was to re- 
ceive as his commission under employ- 
ment contract with defendant 20 per 
cent. of net income derived from oper- 
ation of defendant’s business, he was 
entitled to 20 per cent. of the differ- 
ence between gross income and operat- 


App. 850 


. jobs 
-- Vincent vy. Palmer, 19 A.2da 18 


erating | 
ror for audito 
mee, and base his find- 


in evi , al 
testimony of defendant. 


~ thereon, 


_ that his operating expenses for the pe- 
- viod involved were a certain lump sum, 


‘—Craig v. Ba 


ges, 14 8.H.2d 156, 64 Ga. 


Where plaintiff under employment 
contract with defendant was entitled to 
20 per cent. of net income of business 
during existence of contract, plaintiff 
was entitled, in the computation of his 
percentage, to have taken into consid- 
eration total income of business earned 
during period of his employment, even 
though some of the income was _ not 


collected until after termination of his 


employment.—Craig v. Baggs, 14 S.H.2d 
156, $4 Ga.App. 850. 

Md. An employee, relying on em- 
ployer’s inducement to give him first 
eall on employee’s services by promise 
to pay employee share of employer’s 
profits and complying substantially 
with terms of agreement, is entitled to 
recover from employer for services ren- 
dered.—Vincent y. Palmer, 19 A.2d 183. 

An employer’s agreement to pay em- 
ployee stated percentage of net profits 
on all contract business done by em- 
_ployer’s organization in consideration 
-of services rendered held not ambiguous 

as susceptible of interpretation as ap- 
plying only to share of net profits from 
on which employee AS Si 


§ 253 

La.App. Where employee’s proposal 
to operate store, signed by employee 
but not employer, contained provision 
“T will be responsible for half of what- 
ever I charge to someone. If at the end 
of one year there is any charges on the 
books or tickets that I have charged, 
I will stand one-half of the charges”, 
but second agreement signed by em- 
ployer but not employee did not con- 
tain such provision, the provision was 
a binding obligation, since the two in- 
struments were to be read together.— 
Clements v. Knighton, 1 So.2d 139. 

Pa.Super. Where agreement by mi- 
ner authorizing employer to deduct 
union dues from wages was indefinite 
as to time, the agreement was revocable 
at will.—Fisher y. Stevens Coal Co., 17 
A.2d 642, 143 Pa.Super. 115. 


An agreement by miner authorizing 
employer to deduct union-dues from 
wages was revoked by miner’s written 
notice to employer that miner had with- 
drawn his membership from the union, 
and employer’s subsequent deduction 
of dues from wages was unauthorized. 
-— Fisher v. Stevens Coal Co., 17 A.2d 
642, 143 Pa.Super. 115. 


§ 255 

Il.App. Secretary who had duty to 
keep accounts of all bonds, stocks, and 
securities owned or acquired by his 
employer or employer’s wife, to per- 
form all clerical work in connection 
with purchase and sale of all bonds 
and stocks, and to call employer’s at- 
tention to information appearing in 
financial reports relating to securities, 
was not entitled to extra compensation 
for services performed in preparation 
of income tax returns for employer and 
his wife, advice given to employer 
based on confidential information of 
secretary concerning value of certain 
debentures, advice given employer con- 
eerning value of certain securities, and 
advice given employer concerning pur- 
chaser of certain corporate stock.—Hart 
v. Duncan, 29 N.E.2d 868, 307 Ill.App. 
ote 

Mich. Where manager of motor com- 
pany’s used automobile department 
was to receive a $5 bonus On each new 
automobile sold during first six months 
of year provided at least 750 were 
sold, but number sold was only 641, 
manager who was discharged on June 
3d was not entitled to bonus.—Coon v. 
Floyd Knox, Ine., 296 N.W. 267, 296 
Mich. 305. i 

S.C. The statute providing that any 
person working on Sunday should re- 


~ ceive time and a half pay for all hours 


worked formed a part of an employee’s 


19 37; 


‘¥ 
} 


ct for hire, Act May 14 
at Large, p. 528.—Cookse 
Mfg. Co., 9 S.H.2d 790, 194 


iy § 256 : 
Wash. Where contract whereby in- 
dividual was made manager of mining 
company provided that individual was 
to be entitled to full reimbursement 
for all expenses which he should in- 
cur in connection with his position as 
general manager, the expenses to be 
paid monthly, only incidental expenses 
of a personal nature were contemplated 
by the parties—Vance vy. Mutual Gold 
Corporation, 108 P.2a 799 
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§ 257 
Md. A hiring at will can be termi- 
nated at either party’s pleasure, but 
employee is entitled to recover for serv— 
ices rendered by him under express 
or implied contract.—Vincent v. Palmer, 
19 A.2d 188. 


§ 258 

Neb. Under a contract for hire ter- 
minated by mutual agreement, where 
such contract is superseded by another 
between the same parties, payment of 
salary under first contract. becomes 
immediately due and payable.—Price v. 
Platte Valley Public Power & Irriga- 
tion Dist., 298 N.W. 746. 

N.H. Oral contract, under which em- 
ployee agreed to be paid irregularly 
and to receive unpaid balance of her 
compensation when employer should be 
in a position of financial strength and 
success, was construable as constituting 
an agreement to defer part of what 
became due to employee in order to 
retain her position, and as deferring 
payment only while the services were 
being rendered,’ so that, upon termina- 
tion of the employment, the remaining 
wages due the employee became pay- 
able, regardless of employer’s financial 
condition at that time.—MecDonald v. 
Texcraft Products Co., 20 A.2d 638. 


§ 260 
Ky. A contract between mining 
company, which issued script to its 


employees for wages, and supply com- 
pany, ‘whereby mining company re- 
ceived a discount from supply compa- 
ny in redeeming script, and mining 
company influenced its employees to 
trade at supply company, militated 
against employees and was contrary to 
“public policy”. Const. § 244.—South- 
ern Coal Co. v. Martin’s Fork Coal Co., 
151 S.W.2d 394, 286 Ky. 679. 


Ky. The statute authorizing employ- 
er to deliver employee non-transfer- 
able scrip, tokens, drafts, orders or 
coupons, redeemable in merchandise 
only by employee to whom issued, au- 
thorized employer to issue non-trans- 
ferable scrip to employee. geese § 
4758b-2.—Barker vy. Stearns oal & 
Lumber Co., 152 S.W.2d 958, 287 Ky. 


0. 

Constitutional requirement that pay- 
ment of wages shall be in lawful mon- 
ey covers payment at any time, wheth- 
er it be partial or entire. Const. § 
244.—Barker v. Stearns Coal & Lum- 
ber Co., 152 S.W.2d 953, 287 Ky. 340. 

Constitutional provision that all wage 
earners employed as provided therein 
shall be paid for labor in “lawful mon- 
ey’, does not prohibit extension of 
eredit on wages, either earned or un- 
earned, or the giving of some token or 
evidence thereof, but declares that 
whatever is given for wages carned 
‘shall be redeemable and payable in 
cash without restriction or condition, 
and to that extent such token or scrip 
must be freely assignable or transfer- 
able to a third party. Const. § 244, 
—Barker y. Stearns Coal & Lumber Co., 
152 S.W.2d 9538, 287 Ky. 340. 

Where, during course of work pe- 
riod before pay day, employer desires 
to give scrip, tokens or orders as rep- 
resenting an advancement of wages 
earned but’ not then due, such token 
or evidence must- under constitutional 
provision requiring payment in lawful 
money, be of character that is assign- 
able so that a bona fide assignee or 
holder may be assured of its redemp- 
tion in cash and may obtain lawful 
money for it on customary pay day. 
Const. § 244.—Barker y. Stearns Coal 


“service and contingent security, ig? DOU 
“payment of wages” within constitu- 


-Were made to the employer, employer 


& Lumber Co, 152 S.W.2d 953, 28 


Ly 340. : . ‘ 
Extension of credit by employer to — 
an employee, based upon anticipated — 


tional provision requiring payment in 
lawful money, but such extension is — 
matter of contract between parties — 
which is not controlled by such con-_ 
stitutional provision, Const. § 244.—_ 
Barker yv. Stearns Coal & Lumber Co., 
152 S.W.2d 953, 287 Ky. 340, POP 
In action against employer by trans- — 
feree of scrip issued to laborers to | 
recover value of scrip, it was presumed 
that the scrip was issued for wages 
earned for services rendered. Ky.St ‘ 
4758b-2.—Barker v. Stearns Coal | & — 
paper Co., 152 S.W.2d 953, 287 Ky. 
Tex. Where employer promised his — Ft 
general manager an additional $100 pe 
month for services already rendered for 
one year, and general manager who had — 
control of employer’s funds and ban 
account from which to pay the addi- 
tional salary did so, and when reports 
of payment of the additional salary — 


made no protest, employer had no right 
thereafter to recover the $1,200, since 
the “gift” was consummated and could 
not be rescinded.—Peacock y. Joy, 1 
S.W.2d 440, setting aside Joy v. Pe 
cock, 1381 S.W.2d 1012, ‘ 
§ 263 eae x 
D.C.Ga. Under provisions of Fair. 
Labor Standards Act concerning collec 
tion of unpaid compensation, Congress _ 
did not intend to broaden any of the 


class actions, 
Act 1938, §§ 1 et seq., 16(b) ; 
C.A. §§ 201 et seq., 216(b).— f 
W. 8S. Askew Co., 35 F.Supp. 519. 

Where an action is filed under Fair — 
Labor Standards Act by one or more 
employees for themselves and others 
similarly situated showing a Violation 
of the act but different and divergent 
rights to plaintiffs as a result thereof, 
action is not a “class action” in any 
extent greater than permits any other — 
employee similarly situated to intervene 
therein, setting up his specific claim 
Fair Labor Standards Act 1938, §§ 1 et 
seq., 16(b), 29 U.S.C.A, § 201 et seq., 
216(b).—Saxton y. W. S. Askew Co., — 
35 F.Supp. 519. ‘ Peapey 

Where an action is filed under Fai 
Labor Standards Act by one or mor 
employees for themselves and other 
similarly situated showing violation o; 
the act but different and diverge 
rights to plaintiffs as result thereof, 
can not be implied that Congress 
tended that question of liability f 
unpaid minimum wages and unpaid 
overtime compensation or both, or one, — 
or part of one and part of the other, 
should constitute a nexus on which 
may be centered the “similar” rights 
of employees having one or the other, 
or both, of such claims to have their 
rights adjudged by an action maintain 
ed by another, of which they might 
have no_ knowledge. Fair Labor 
Standards Act 1938, §§ 1 et seq., 16(b 
29 U.S.C.A. §§ 201 et seq., 216(b). ‘ 
Be a vy. W. S. Askew Co., 35 F.Supp. 

. t aie 


Ala. Under provisions of Fair Labor 
Standards Act fixing employer’s liabil- © 
ity to employee in case of violation of 
act by employer and authorizing an 
action for such liability in ‘any court 
of competent jurisdiction’, quoted 
words mean any court authorized by 
the power that created it to entertain 
such nature of suits generally. Fair 
Labor Standards Act 1938, §§ 6, 7, 
16(a,\b), 174 29 9 US: ClAG $$ 2068) 20 
216(a, b), 217.—Forsyth v.: Central 
Foundry Co,, 198 So. 706, followed in 
Phillips v. Zavello, 198 So. 710. 

Tenn. An action may be brought un- 
der the Fair Labor Standards Act by 
an employee against an employer im 
any court of competent jurisdiction, 
state as well as federal. Fair Labor 
Standards Act of 1938, § 1 et seq., 29 
U.S.C.A. § 201 et seq.—Tapp v. Price- 
Bass Co., 147 S.W.2d 107. 


Tex.Civ.-App. The section of Fair 


§ 263 


Labor Standards Act providing that 
any employer who violates provisions 
of preceding sections respecting mini- 


mum wages and maximum hours shall. 


be liable to employees affected in 
amount of their unpaid minimum 
wages or their unpaid overtime com- 
pensation and in an additional equal 
amount as liquidated damages imposes 
no penal liability in which the pub- 
lic may be interested but creates 
oe a civil liability action inuring 
only to employees having aggrievances 
against. their employers. Fair Labor 
Standards Act of 1938, §§ 6, 7, 15, 16 
(aseb)s 292 U-S:C-A. «§§) 206. 207); 2115; 
216(a, b).—Stringer y. Griffin Grocery 
Co., 149 S.W.2d 158, error refused. 
Tex.Ciy.App. The enforcement pro- 
visions of statute requiring prevail- 
‘ing wage rate to be maintained in 
construction of public works and pro- 
viding for punishment and forfeitures 
for violations are not exclusive so as 
to preclude workmen from recovering 
wages due thereunder by civil action 
as third party beneficiaries. Vernon’s 
Ann.Civ.St, art. 5159a; Vernon’s Ann, 
PC, art. 1581a.—Austin Bridge Co. v. 
Teague, 149 S.W.2d 674, reversed 152 


Pe. wWeed. LOOT. 


The statute requiring prevailing 
wage rate to be maintained in con- 
struction of public works contemplates 
authority of workmen to enforce their 
rights to be paid wages prescribed by 
suit against contractor in view of 
purpose of statute and other statutes 


enacted for benefit of workmen fur- 


nishing labor on public works, all of 
which statutes are “in pari materia’’. 
Vernon’s Ann.Civ.St. art. 5159a, Ver- 
non’s Ann.Civ.St. arts. 5472a, 5472b, 
_ 56472b—1.—Austin Bridge Co. v. 
Teague, 149 S.W.2d 674, reversed 152 


£ S.W.2d 1091, 


§ 264 
©.C.A.Miss. Under Railway Labor 
Act, a single employee suing on his 
contract of employment to enforce his 
individual right to recover pay or for 
damages for discharge does not sue 
directly upon collective agreement as 
a complete contract made for his bene- 
fit, since, while collective agreement 
may contain a contract between union 


and carrier, it is not itself a contract 


- of employment and binds no one to 
serve the carrier and binds carrier to 


hire no particular person but is only 


a basis agreed upon as mutually 
satisfactory for making contracts of 


employment. Railway Labor Act § 2 
(1. 6, 8), as amended, 45 U.S.C.A. § 
152(1, 6, 8).—Illinois Cent. R. Co. v. 


Moore, 112 F.2d 959. 


Under Railway Labor Act, when an 
individual employee sues for damages 
for breach of his contract of employ- 
ment because of discharge contrary to 
collective agreement, or because he was 
not paid wages fixed in collective 
agreement, he is not suing on written 
collective agreement but upon his parol 
contract of hiring which adopted those 
terms of collective agreement which are 
applicable to him. Railway Labor Act, 
as amended, 45 U.S.C.A. § 151 et seq.— 
eae Cent. R. Co. v. Moore, 112 F.2d 


D.C.Tenn. That plaintiff failed to 
make demand for unpaid wages or over- 
time compensation before commencing 
action against defendant to recover ad- 
ditional wages, liquidated damages, and 
attorney’s fee under Fair Labor Stand- 
ards Act and that plaintiff might have 
anticipated bringing action while still 
in defendant’s employ, even to point of 
gathering evidence for such purpose, 
did not preclude plaintiff from main- 
taining action. Fair Labor Standards 
Act of 1938, 29 U.S.C.A. 201 et seq. 
—Lewis v. Nailling, 36 F.Supp. 187. 
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D.C.Tenn. That plaintiff failed to 
make demand for unpaid wages or over- 
time compensation before commencing 
action against defendant to recover ad- 
ditional wages, liquidated damages, and 
attorney’s fee under Fair Labor Stand- 
ards Act and that plaintiff might have 
anticipated bringing action while still 
in defendant’s employ, even to point of 
gathering evidence for such purpose, 
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did not preclude plaintiff from main- 
taining action. Fair Labor Standards 
Act of 1938, 29 U.S.C.A. § 201 et seq.— 
Lewis v. Nailling, 36 F.Supp. 187. 

Okl. Where defendant admitted that 
under employment contract whereby 
plaintiff was to be paid partly in cash 
and partly out of oil which might be 
produced from well on which he was 
performing labor, plaintiff would be en- 
titled to amount claimed, and evidence 
showed that claims of all laborers had 
been discharged and only remaining 
claim to be satisfied was that of plain- 
tiff, and that ample funds had been pro- 
vided out of oil from which to make 
the payments, defendant could not de- 
feat action on ground that it was pre- 
maturely brought.—Kemp v. Roberts, 
109 P.2d 827. 
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D.C.Ga. In employee’s suit to recov- 
er unpaid wages and unpaid overtime 
compensation under Fair Labor Stand- 
ards Act, employee could not, by 
amendment amplifying allegations of 
petition as to similar situation of other 
employees, maintain the action as a 
“class action’ on behalf of all em- 
ployees. Fair Labor Standards Act § 
1 et seq., 29 U.S.C:A. § 201 et seq.— 
Saxton v. W. S. Askew Co., 38 F.Supp. 
323. 

D.C.Mass. An agent bringing action 
to enforce employee’s right to receive 
minimum wage provided in Fair Labor 
Standards Act need not receive author- 
ity from every employee for whose 
benefit the agent brings the action, it 
being sufficient if it is shown that he 
was authorized by one employee either 
to bring the action for that employee or 
for that employee and all others who 
were similarly situated and to be bene- 
fited thereby. Fair Labor Standards 
Act, 29 U.S.C.A. §§ 201-219.—Townsend 
vy. Boston & M. R. R., 35 F.Supp. 938. 

Appointment of two agents to bring 
action to enforce right of employee to 
receive minimum wage provided in Fair 
Labor Standards Act was unauthoriz- 
ed and motion to dismiss action would 
be granted unless within 20 days ac- 
tion was amended so as to stand in the 
name of but one agent. Fair Labor 
Standards Act, 29 U.S.C.A. §§ 201-219. 
—Townsend v. Boston &.M. R. R., 35 
F.Supp. 938. 


Agent bringing action to enforce an 
employee’s right to receive minimum 
wage provided in Fair Labor Standards 
Act was required, on defendants’ re- 
quest, to file as an exhibit specific au- 
thorization from the employee. Fair 
Labor Standards Act, 29 U.S.C.A. §§ 
201-219.—Townsend v. Boston & M. R. 
R., 35 F.Supp. 938. 

In action by agent appointed by em- 
ployee to enforce employee’s right to 
receive minimum wage provided in Fair 
Labor Standards Act, motion that all 
persons who were alleged'in the com- 
plaint to be similarly situated with the 
employee be made parties was denied 
in view of fact that such persons were 
not “indispensable parties,’ and names 
of persons who would be benefited by 
the action could be ascertained through 
the medium of interrogatories or 
through some other medium. Fair La- 
bor Standards Act, 29 U.S.C.A. §§ 201- 
219.—Townsend v. Boston & M. R. R,, 
35 F.Supp. 9388. 


D.C.Okl. The Fair Labor Standards 
Act, being remedial, should be con- 
strued liberally, and when so construed, 
and in light of Oklahoma statutes au- 
thorizing actions to be brought by per- 
sons expressly authorized by statute 
without joining persons for whose bene- 
fit actions are prosecuted and allowing 
class actions, an agent designated by 
employées to bring action in their be- 
half against employers under Fair La- 
bor Standards Act for overtime com- 
pensation and liquidated damages was 
a “person expressly authorized by stat- 
ute’ to bring an action, and agent 
could bring action in behalf of em- 
ployees in either Oklahoma or federal 
courts, notwithstanding Oklahoma.stat- 
ute requiring that actions be prosecut- 
ed in name of real party in interest. 
12-Okl.St.Ann. §§ 221, 2238, 233; Fair 
Labor Standards Act of 1938, §§ 6(a), 7 


(a), 16(b), 29 U.S.C.A. §§ 206(a), 2 

(a), 216(b).—Hargrave v. Mid-Continent 

Petroleum mR ts F.Supp. 233._ 
: 9) 


D.C.Mass. In action by agent to en- 
force employee’s right to receive mini- 
mum wage provided in Fair Labor 
Standards Act, failure to set out the 
exact hours and the exact amounts 
that would be in controversy was not 
fatal when consideration was given to 
the probability that plaintiff was with- 
out definite and exact knowledge of 
hours and wages in controversy, where- 
as defendants undoubtedly had full and 
complete records bearing on the mat- 
ter. Fair Labor Standards Act, 29 U.S. 
C.A. §§ 201-219.—Townsend vy. Boston & 
M. R. R., 35 F.Supp. 938. y 

D.C.Mass. An action to recover un- 
paid overtime compensation and an 
additional equal amount of damages 
under the Fair Labor Standards Act 
could not be dismissed for failure to 
state a claim on which relief could be 
granted. Fair Labor Standards Act of 
1938, § 16(b), 29 U.S.C.A. § 216(b).— 
Britt v. Cole Drug Co. of Boston, 39 F. 
Supp. 90. 

D.C.N.Y. In action for unpaid over- 
time compensation together with liq-. 
uidated damages and counsel _ fees 
brought under the Fair Labor Stand- 
ards Act, against New York and Dela- 
ware corporations wherein complaint 
made no clear disclosures concerning 
when and by which of the corporations 
the employees were respectively em- 
ployed, and wherein there was nothing 
to show whether employees’ union had 
a contract with Delaware corporation, 
complaint failed to satisfy the ‘notice’ 
requirement of federal rule relating to 
statement of claim, and motion to dis- 
miss cause of action was granted with- 
out prejudice to right to amend. Fed- 
eral Rules of Civil Procedure, rules 8 
(a) (2), 84, 28 U.S.C.A. following sec- 
tion 728c; Fair Labor Standards Act 
1938, § 1 et seq., 29 U.S.C.A, § 201 et 
Bede areeer vy. Jacob Ruppert, 2 F.R. 


In action brought by employees un- 
der the Fair Labor Standards Act, 
count of complaint which failed to 
show compliance with paragraph of 
contract, which was a “condition pre- 
cedent”’ to maintenance of cause of ac- 
tion set forth in the count, was_ re- 
quired to be dismissed. Rules of Civil 
Procedure, rules 8(a), (2), 84, 28 U.S. 
C.A. following section 723¢; Fair La- 
bor Standards Act 1938, § 1 et seq., 29 


U.S.C.A. 201 et seq.—Keegan v. 
Jacob Ruppert, 2 F.R.D. 8. 
D.C.Okl. A_ petition -alleging that 


plaintiff had been designated as agent 
for purpose of maintaining action for 
employees who were employed by de- 
fendants as watchmen of refineries lo- 
eated in Seminole county, Okl., and 
which refineries produced oil to be 
transported and used outside of Okla- 
homa by dealers, and that each em- 
ployee had worked in excess of hours 
provided under Fair Labor Standards 
Act and was entitled to recover overtime 
compensation and a like sum as liqui- 
dated damages, stated a cause of action 
under the act. Fair Labor Standards 
Act of 1938, §§ 6(a), 7(a), 16(b), 29 U. 
S.C.A. §§ 206(a), 207(a), 216(b).—Har- 
grave v. Mid-Continent Petroleum Cor- 
poration, 36 F.Supp. 238. 

N.Y.City Ct. In action under the 
Fair Labor Standards Act of 1938, 
motion to dismiss complaint for fail- 
ure to allege facts showing that de- 
fendant was engaged in _ interstate 
commerce and was employed in pro- 
duction of goods for interstate com- 
merce would be denied. Fair Labor 
Standards Act of 1938, 29 US.C.A. § 
201 et seq.—Doyle y. Johnson Bros., 
25 N.Y.S.2d 608. 
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C.C.A.Fla, A watchman hired by 
third person contracting with whole- 
sale grocery company engaged in inter- 
state commerce, to furnish watchman 
service at company’s premises, could 
not assert that he was employee of 
company so as to be entitled to over- 
time wage rates from company under 
Fair Labor Standards Act, on ground 


' and value of his services, 


| additic t i service as 
atc n, he rendered services outside 
s duties as watchman at request of 
¢ any, where watchman never as- 
serted such a secondary employment 
and did not allege it in his petition, 
and there was a total lack of evidence 
as to how many hours he devoted to 
such extra service. Fair Labor Stand- 
ards Act of 1938, §$§ 3, 6, 16(b), 29 U. 
S.C.A. §§ 203, 206, 216(b)—Bowman 
v. Pace Co., 119 F.2d 858. 

Tex.Civ.App. Where salesman sold 
employer’s goods under a “lease con- 
tract’, and when customer quit pay- 
ing, “lease contract’? became known 
as a “return’’, and salesman was not 
entitled to any commission on unpaid 
purchase price of articles thus re- 
turned, such ‘returns’ were not 
“choses in action” on which employer 
could recover from salesman in an in- 
dependent suit against salesman, nor 
“set-offs’ or ‘‘counterclaims’ which 
employer could avail himself of in 
salesman’s action for commissions, and 
hence employer was not prevented 
from introducing evidence as to the 
amount of the “returns” because they 
were not pleaded with particularity. 
Rey.St.1925. art. 2014.—Weisz v. Hor- 
ton, 148 S.W.2d 219, error dismissed, 
judgment correct. 

Tex.Civ.App. In action for wages al- 
legedly due and unpaid, employer was 
required -to specially plead defense of 
payment and counterclaim for lodging, 
and could not rely thereon under a 
general denial.Craddock v. McAfee, 
151 S.W.2d 936. 
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La.App. One employed temporarily 
by his brother-in-law to assist in 
supervising construction of apartment 
houses largely to give him something 
to do and put him in position to get 
regular job, with understanding that 
employer would pay him what he could 
accepting 
payments made to him during time of 
his work, and making no request or 
demand for further payment until two 
or three months after leaving job, was 
not entitled to recover additional sum 
from employer on quantum meruit 
basis under allegations based on con- 
tract for specific amount.—Thibodeaux 

vy. Falcon, 197 So. 206. 


; § 274 

D.C.Pa. In action under Fair Labor 
Standards Act, plaintiffs must show 
that they as employees were within the 
scope of the act. Fair Labor Stand- 
ards Act of 1938, §§ 3(b, j), 7(a) (1-8), 
16(b), 29 U.S.C.A. §$§ 203(b, j), 207(a) 
(1-3), 236(b).—Berger v. Clouser, 36 F. 
Supp. 168. 

La.App. Where employee sought to 
recover on oral employment contract 
under which employee was to receive 
for compensation share of profits from 
operation of a dairy, if dairy farm 
constituted, a “predial estate,” pre- 
sumption that the lease of a predial 
estate when time has not been specified, 
is for one year, was rebutted by testi- 
mony showing. that lease, if any, was 
for a shorter time. Civ.Code, art. 2687. 
—Carney v. Agurs, 197 So. 288. 
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Pa.Super.:. In action by miner against 
employer to, recover amount alleged to 
have been improperly deducted by em- 
ployer from wages as union dues, opin- 
ion and order of the National Labor Re- 
lations Board relating to proceedings 
and hearings had thereon over a year 
after bringing of the action were ir- 
relevant.—Fisher v. Stevens Coal Co., 17 
A.2d 642, 143 Pa.Super. 115. 

Pa.Super. Where there was no dis- 
pute as to, terms of oral contract of 
employment, exclusion of evidence in 
action by. employee to recover amount 
due thereon concerning what was said 
at time of: hiring was proper, since all 
discussions. at or prior to making of 
contract were presumed to be merged 
therein.—Besecker v. General Accep- 
tance Corporation, 17 A.2d 916, 143 Pa. 
Super. 367 

§ 279 


Okl. In action to recover money 
due on express oral contract of em- 
ployment. at. specified monthly salary, 


ER AND 


of i ‘ j Pa ~ ¥ , fs “ 
evidence of offers of employment made 
‘to plaintiff at or about time contract 


of employment was entered into, 
which offers plaintiff— testified were 


known to defendant, was properly ad- 


mitted as tending to support plaintiff’s 
contention that wages agreed upon 
were the same as those specified in 
such other offers—BHarden y. Kifer, 
111 P.2d 490. 

282 


§ 

C.C.A.Fla. A watchman hired by 
third person contracting with whole- 
sale grocery company engaged in in- 
terstate commerce, to furnish wateh- 
man_ service at company’s premises, 
could not assert that he was employee 
of company so as to be entitled to 
overtime wage rates from company un- 
der Eair Labor Standards Act, on 
ground that in addition to his service 
as watchman, he rendered services 
outside his duties as watchman at re- 
quest of company, where watchman 
never asserted such a secondary em- 
ployment and did not allege it in his 
petition, and there was a total lack of 
evidence as to how many hours he de- 
voted to such extra service. Fair La- 
bor Standards Act of 1938, §§ 3, 6, 16 
(b), 29 U.S.C.A. §§ 203, 206, 216(b).— 
Bowman vy. Pace Co., 119 F.2d 858. 

C.C.A.Mo. Evidence supported find- 
ing rejecting employer’s contention 
that employee had only a contingent 
claim under contract of employment 
which had not ripened into a debt 
because of an agreement that unpaid 
portions of employee’s salary were not 
to be paid until the “company again 
became prosperous and able to pay’.— 
Lientz.v. Wheeler, 113 F.2d 767. 

D.C.La. 
that amount was due common laborer 
above what he had been paid for over- 
time, under Fair Labor Standards Act. 
Fair Labor Standards Act of 1938, §§ 
2(a) (1-3), 3(b, i, j), 6(a), 29 U.S.C.A. 
§§ 202(a) (1-3), 203(b, i, j), 206(a).— 
Divine vy. Levy, 39 F.Supp. 44. 

D.C.La. Evidence did not authorize 
recovery in action under Fair Labor 
Standards Act by laborer, who, had 
been concurrently employed by two 
employers as a pumper of stripper oil 
wells, to recover wages plus a penalty 
in like amount from defendant employ- 
er on ground that laborer had devoted 
twelve hours per day to defendant’s 
wells. Fair Labor Standards Act §$§ 
6, 7, 16, 29 U.S.C.A. §§ 206, 207, 216. 
—Woods v. Wilkerson, 40 F.Supp. 131. 

D.C.N.Y. An employee suing under 
the Fair Labor Standards Act has bur- 
den of showing by fair preponderance 
of evidence that he was while in the 
employ of the defendant employer en- 
gaged in commerce or in the produc- 
tion of goods for commerce. Fair La- 
bor Standards Act of 1938, § 2, 29 U.S. 
C.A. § 202.—Muldowney v. Seaberg 
Elevator Co.. 39 F.Supp. 275. 

D.C.N.Y. In employee’s action under 
Fair Labor Standards Act, evidence 
held to entitle employee to recover 
for overtime $213.90 and as liquidated 
damages $213.90. Fair Labor Stand- 
ards Act of 1938, § 2, 29 U.S.C.A. §§ 202. 
—Muldowney v, Seaberg Hlevator Co., 
39 EF.Supp. 275. 


D.C.R.I. Where contract provided 
that agent’s commission for selling 
manufacturer’s school laboratory equip- 
ment should be governed by attached 
schedule except where goods were list- 
ed as “specials” when manufacturer 
would give definite stipulations of com- 
mission, and manufacturer failed to 
give stipulations, or to quote net prices 
for “specials” to which agent could add 
its commission, and agent at manufae- 
turer’s request, and upon promise to be 
fair, refrained from bidding for items 
sold by other companies whom agent 
also represented manufacturer, under 
evidence, was required to pay a reason- 
able commission, as against contention 
that because equipment was to be used 
on P.W.A. jobs, commission was not 
to exceed five per cent. of sale price.— 
Thorp & Martin Co. v. Hamilton-In- 
vincible, 36 F.Supp. 822. 

D.C.Tex. In suit for alleged over- 
time compensation and penaities under 
Fair Labor Standards Act by watch- 


“man of idle oil well drilling rig who _ 


Evidence held to establish. 
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-had accepted without protest pay calle 
for in his contract of employment, 
watchman was required to present con- 
vincing evidence both as to whether he 
‘was working in commerce and as to 
terms of his employment. Fair Labor 
Standards Act of 1938, §§ 1-19, 29 U.S. 
C.A. §§ 201-219——Brown v. Carter 
Drilling Co., 38 F.Supp. 489. 
D.C.Va. In action by mail 
driver for unpaid minimum wages 
against employer which transported 
mail under contract with Post Office 
Department, evidence established that 
there was a balance due the driver, un- : 
der the provisions of the Fair Labor — 
Standards Act, the sum of $199.60, and 
in addition $199.60 as liquidated dam- 
ages and $150 as attorney’s fee were 
awarded. Fair Labor Standards Act — 
1938, §§ 6, 16(b), 29 U.S.C.A. §§ 206, — 
216(b).—Magann yv. Long’s Baggage 
Transfer Co., 39 F.Supp. 742. : 
D.C.W.Va. Evidence warranted ¢o 
clusion that defendant, who operated a 
lumber yard in West Virginia, was en-. 
gaged in “retail business’ alone, and ~ 
that plaintiff, who was employed as a 
night watchman at the yard, was “en- 
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son v. Stowers, 37 F.Supp. 937. {ay 

Cal.App. Evidence supported. find- 
ings that employer’s rules required 
deceased employee to appear and re- 
port at moving picture studio during 
every business day and forbade em-. 
ployees to absent themselves withou 
permission, that it was necessary tha 
employees, including decedent, repor 
for work on each business day and 
be available for conference, that by 
reason of decedent’s absence on two 
days a writer was unable to dis- — 
cuss his work with decedent, that de- 
cedent’s acts were in willful violation — 
of rules and employment contract, and 
that a material element in performance 
by decedent was that he should re 
port for work and be available on eac¢ 
business day for whatever use_em.- 
ployer desired to make of him.—Bank 
of America Nat. Trust & Savings Ass’n 
v. Republic Productions, 112 P.2d 972. 

Il.App. Conflicting evidence failed 
to sustain contention of assistant man- 
ager of dress shop that under threat of 
dismissal she had been forced to work 
more than the 48 hours per week pro- 
vided by statute as the maximum ~ 
working week for women in certain oc- 
cupations, and hence did not warrant — u 
recovery of the reasonable value of 
such alleged overtime work. Smith- 
Hurd Stats. c. 48, § 5.—Caplan y. Gay- 
time Dress Shops, 35 N.B.2d 404, 310 
Tll.App. 672. ity 


La.App. Where, on termination of 
written contract of employment under ~ 
which employee was to manage em- © 
ployer’s farm and dairy for one year 
and receive share of profits, parties 
allegedly entered into oral agreement 
to continue operation of dairy on basis 
of division of profits, and employee a 
operated dairy and received one-half — 
profits each month until employer sold ~ 
cows before expiration of the year, a 
evidence showed that after expiration 
of written contract employer engaged 
employee to work on monthly basis 
until sale of cattle, and that employee 
was entitled to one-half profits for — 
month in which cattle were sold, but 
not to half-profits which would have 
been made during balance of year.— 
Carney v. Agurs, 197 So. 288. 

Evidence was_ insufficient to show 
that under an alleged oral contract of 
employment under which employee was 
to receive a share of profits from op- 
eration of dairy owned by employer, 
alleged employer agreed to pay labor- 
ers $15 per month, so as to entitle 
employee to reimbursement for the 
amount expended, notwithstanding that 
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employer made numerous monthly con- 
tributions toward labor expenses where 
it was not clearly shown that there 
existed a definite agreement bindin 
employer to contribute for any fixe 
period of time.—Carney v, Agurs, 197 
¥ So. 288. 
ane Where employee sought to recover 
c under an alleged oral contract of em- 
i ployment under which he was to re- 
y ceive a share of the profits realized 
from the operation of a dairy owned 
by empioyer, evidence did not authorize 
———s reeovery for employee’s expenditures 
Ae for milk cans and for insurance pre- 
oe miums on truck.—Carney v. Agurs, 
ae 197 So. 288. 
yee La.App. In employee’s action to re- 
% cover salary due under alleged contract 
of employment for unexpired portion 
of term of employment following his 
discharge without just cause, conflict- 
ing evidence sustained finding that em- 
ployee had been persuaded to remain 
in defendant’s employ by offer of em- 
ployment for the alleged term at 
wages to be increased monthly at a 
stipulated rate, notwithstanding that 
employee continued his work although 
increases in salary were not paid in 
accordance with such agreement.—Har- 
ae EG Fife Bros. Health Ass’n, 1 So. 
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In action for balance due un- 
contract, evidence 


N.Y.App.Div. Evidence sustained 
i that plaintiff, who was em- 
ployed by defendant to make a re- 
search to determine whether invention 
had been anticipated, spent 142 hours 
in the investigation and was entitled 
to be paid on that basis at the agreed 
rate of $10 an hour.—Malti v. General 
Motors Corporation, 22 N.Y.8.2d 632. 
_N.Y.Sup. Evidence did not authorize 
verdict for plaintiff salesman in action 
; _ against former employer for reimburse- 
ment for money allegedly expended by 
plaintiff over a period of 3% years 
for entertainment and_ traveling ex- 
- penses during course of plaintiff’s em- 
ployment, especially where plaintiff did 
Ke - not establish by fair preponderance of 

evidence that he had disbursed any 
\ sum in behalf of defendant or, if so, 


Where plaintiff, in action against 
plaintiff's former employer for reim- 
bursement for money allegedly expend- 
ed by plaintiff for entertainment and 
<B: aveling expenses during course of 
plaintiff's employment, failed to prove 
specific items of expenditures or to 
__—- prove any amount whatsoever, plaintiff 
did not meet onus: of proof resting 
i upon him, and hence was not entitled 
to a verdict—Palmer v. Thomas J. 
Northway, Inc., 21 N.Y.S.2d 925, af- 
' firmed 21 N.Y.S.2d 927. 
j _N.D. In actions to recover wages, 
- evidence was insufficient to sustain 
trial court’s finding that plaintiff earn- 
ed in working 661% days the total sum 
of $199.50, no part of which had been 
paid, where plaintiff himself testified 
that he worked for 66% days and had 
received $145.50 on account of wages 
for the labor performed.—Martin v. 
_ Anders, 293 N.W. 385. 
 Okl. In action to recover a balance 
of salary alleged to be due plaintiff un- 
der oral contract of employment, 
wherein plaintiff contended that he 
was to receive a salary of $5,000 per 
year, and wherein defendant contended 
that there had never been any agree- 
ment relative to amount of salary and 
that plaintiff was not entitled to more 
than $3,000 per year for his services, 
evidence sustained finding that the 
contract was as contended by the 
plaintiff—Joy v. Litchfield, 113 P.2da 
974. 
i Pa. In employee's action for balance 
d due for wages over a period of years, 
evidence held to authorize recovery on 
ground that employee protested against 
vf receiving in full of account, amounts 
‘@ paid at rate less than original rate, 
; ' and that the payments were not intend- 
oe ed to be in full.—Cristman v. Everite 


p 
339, 341 Pa. é 

.Tex.Ciy.App. Evidence held to au- 
thorize denial of recovery by employee 
of back wages, on ground that em- 
ployee had agreed to accept stock in 
corporate employer as part payment 
up to certain date, that stock had 
been tendered in discharge of the em- 
ployer’s obligation, and that salary 
had been refused after such date.— 
Caradine v. Waco Yellow Cab & 
Transfer Co., 148 S.W.2d 242, error 
dismissed. 

Va. Evidence warranted denial of 
recovery of commissions on sales al- 
legedly procured by plaintiffs as agents 
for corporation, on ground that no 
“contract” existed between plaintiffs 
and corporation because of absence of 
agreement as to such details as time 
and place of payment, duration of con- 
tract, bearing of selling expenses, and 
extent of services to be performed be- 
fore compensation was due, and that 
plaintiffs’ actions were more akin to 
advice and recommendations than_ to 
salesmanship.—Mullins v. Mingo Lime 
& Lumber Co., 10 S.E.2d 492. 

Wash. In action under minimum 
wage law for women and order of In- 
dustrial Welfare Committee of the De- 
partment of Labor and Industries for 
wages earned by woman as an apart- 
ment house employee, evidence sus- 
tained recovery on basis of minimum 
wage of $16 per week, less wages paid 
and less deduction for rent, on ground 
that woman was employed on a full- 
time basis of eight hours a day for 
six days a week and was not employed 
under alleged agreement to work on an 


-hourly basis, six hours a day and six 


days a week. Rem.Rev.Stat. §§ 7623 to 


7641.—Kvans vy. Hartmann, 105 P.2d 


Wash. In action to recover for serv- 
ices rendered as manager of second- 
hand store, evidence sustained quan- 
tum meruit judgment for manager on 
theory that he was to take out of busi- 
ness only enough to cover his living 
expenses, and that he was to receive 
more when business grew sufficiently 
to justify payment thereof.—Jeffs v. 
Stephenson, 114 P.2d 987. 

The fact that in prior unsuccessful 
action for partnership accounting 
plaintiff testified that no salary was 
agreed upon at any time, and that in 
present action to recover for services 
rendered based on same undertaking 
plaintiff testified that a salary of $125 
a month had been agreed upon, did not 
justify court in disregarding all of 
plaintiff's testimony.—Jeffs v. Stephen- 
son, 114 P.2d 987. 

In action to recover for services ren- 
dered as manager of secondhand store, 
evidence sustained finding that plain- 
tiff received only $65 a month during 


period involved.—Jeffs v. Stephenson, 
114 P.2d 987. 
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Il.App. In action for wages, con- 


flicting evidence as to whether plain- 
tiff was employed as a housekeeper at 
agreed wage rate, or merely permitted 
to live in defendant’s home as an ac- 
commodation to plaintiff and her chil- 
dren was for jury, and was sufficient 
to sustain a verdict and judgment for 
laintiff—Smith v. Curran, 35 N.B.2d 

7, 310 Dl.App. 607. 

N.J. In action for salary alleged to 
be due under oral employment con- 
tract, where testimony presented fact 
question as to whether defendant em- 
ployed plaintiff, defendant’s motion for 
nonsuit was properly denied.—De 


Bourbon v. Costanzo, 19 A.2d 824, 126 


N.J.L. 425 

N.Y.App.Div. In action to recover, 
pursuant to an oral contract, amount 
of certain hotel bills paid by plaintiff 
for which defendants were, or one of 
them was, to reimburse plaintiff, evi- 
dence established a prima facie case, 
so that a judgment of nonsuit was im- 
proper.—Sherlock v, Ansonia Shoe Cor- 
poration, 28 N.Y.S.2d 912, 262 App.Diyv. 


N.C. In action for balance allegedly 
due on salary under special contract 
wherein defendant filed cross-action, 
where evidence of plaintiff, if believed, 


Radiator Specialty Co., 

219 N.C... 863. : ‘ 

-N.D. In action to recover payment 
for labor performed by plaintiff for de- 
fendants under an alleged oral contract 
of employment whereby plaintiff was 
to receive union wages, wherein de- 
fendants contended that the agreed 
rate for wages was less than union 
wages, it was for jury under the eyvi- 
denee to determine whether plaintiff’s 
version or defendants’ version was the 
correct one.—Nimmins v. Forsberg, 294 
N.W. 663. 

Pa. Though employment at will may 
be modified by reduction in wages, 
there may be a fact question whether 
wage rate was reduced or whether pay- 
ment made was intended, not as a re-° 
duction, but on account of rate that had 
been agreed to.—Cristman v. Everite 
Pump & Manufacturing Co., 17 A.2d_ 
309, oF Pa. 295 

Pa.Super. In action by employee for 
amount of bonus due under oral con- 
tract of employment, whether a certain 
loss had been sustained so as to be 
properly chargeable against the fund 
was for jury, where the entire matter 
rested in parol and employer’s own evi- 
dence respecting the matter was con- 
flicting.—Besecker yv, General Accep- 
tance Corporation, 17 A.2d 916, 1438 
Pa.Super. 367, 

In action by employee for bonus al- 
legedly due under oral contract of em- 
ployment where the entire case rested 
on parol testimony, the credibility of 
witnesses was for the jury and binding 
instructions would not have been prop- 
er.—Besecker v. General Acceptance 
ARE neon: 17 A.2d 916, 143 Pa.Super. 


_Pa.Com.Pl. Whether or not plain- 
tiffs are estopped from asserting their 
claim for the difference in price for 
driving gangways and airways. be- 
tween that established by the con- 
tract with the United Mine Workers 
of America and that fixed by the de- 
fendant, where the plaintiff signs 
vouchers and receipts acknowledging 
the payment in full for the services 
rendered was held for the jury to de- 
termine whether or not: there was an 
absolute acquiescence by the plaintiff 
in accepting the ‘reduced rate-——Amber- 


lavage v. Lehigh Valley Coal Co., 8 
Sch. Reg. 143. 
Tex.Civ.App. Evidence presented 


question for jury as to whether plain-, 
tiff performed any or all of services 
required of him under contract of em- 
ployment with defendant regarding 
procuring reduction in income | taxes, 
So as to be entitled to recover thereon. 
—Carter v. Irvine, 149 S.W.2d 623, er- 
ror dismissed, judgment correct. 
§ 288 

N.Y.App.Div. In action against em- 
ployer engaged in silverware business, 
to recover an amount allegedly due 
as salary under a contract which pro- 
vided for salary and bonus based up- 
on ‘net earnings, as computed in pre- 
vious years,’ whether contract con- 
templated that bonus should be based 
on all earnings regardless of their 
source, so as to entitle employee to 
bonus on profit realized from sale of 
stocks and bonds which employer had 
purchased 16 years before execution 
of employment contract, was for jury. 
—Gray v. T. N. Benedict Mfg. Co., 18 
N.Y.S.2d 525, 259 App.Diy.. 783. 

§ 293 ; 

Ind. In action by employee against 
employer to recover wages allegedly 
due, special finding that wages were 
due employee by virtue of bonus 
agreement entered into was contrary 
to trial court’s findings of facet and 
would not support a judgment for em- 
ployee.—Home Equipment Co, v. Gor- 
ham, 33 N..2d 99. 


§ 294 
D.C.Fla. In action against employ- 
ers under Fair Labor Standards Act, 
where testimony as to hours worked by 
one employee was most indefinite and 
testimony was not transeribed, decision 


9 U.S.C.A, § 206.—Gerdert v. Certified 
oultry & Egg Co., 38 F.Supp. 964. 

D.C.1ll. Employees in whose favor 
award was made in accordance with 
Fair Labor Standards Act were the 
beneficiaries of a money award and 
had the legal right, in absence of co- 
ercion or fraud on part of employer, to 
decline benefit of award, and employer 
had legal right to accept, in absence of 
coercion or fraud, waiver by employees 
of award due them. Fair Labor Stand- 
ards Act of 1938, §§ 6, 7, 29 U.S.C.A. §§ 
206, 207._Fleming v. Warshawsky & 
Co., 36 F.Supp. 138. 


§ 296 

D.C.Ohio. The provision in the Fair 
Labor Standards Act that in an action 
for unpaid minimum wages or unpaid 
overtime compensation the court shall 
in addition to any judgment awarded 
to plaintiff allow a reasonable attor- 
ney’s fee and costs is mandatory and 
in conformity therewith costs would be 
taxed at $25 and a reasonable attor- 
ney’s fee set at $100, though court in 
absence of such mandatory provision 
would not be inclined to do so because 
of labor union’s failure to take action 
to protect the employees involved and 
because of conspiracy by the employ- 
ees themselves. Fair Labor Standards 
Act § 16(b), 29 U.S.C.A. § 216(b).— 
be vy. General Mills, 39 F.Supp. 
D.C.Tenn. $200 was reasonable at- 
torney’s fee to be paid by employer 
as compensation to employee’s attorneys 
in employee’s action to recover addition- 
al wages, liquidated damages and at- 
torneys’ fees under Fair Labor Stand- 
ards Act where employee was entitled 
to recover $473.85 for wages and a simi- 
lar amount as_ liquidated damages. 
Fair Labor Standards Act of 1938, 29 
U.S.C.A. § 201 et seq.—Lewis v. Nail- 
ling, 36 F.Supp. 187. 

D.C.Va. Fair Labor Standards Act 
providing that any employer who vio- 


lates section regarding minimum wag- 


es or section regarding maximum 
hours shall be liable to the employee, 
not only for the amount of unpaid 
minimum wages or his unpaid over- 
time compensation, but also shall be 
liable in an additional amount as liqui- 
dated damages, and providing that 
eourt shall allow a reasonable attor- 
ney’s fee and ecosts, is “mandatory.” 


Fair Labor Standards Act 1938, §§ 6, 


7, 16(b), 29 U.S.C.A. §§ 206, 207, 216 
(b).—Magann  v. Long’s Baggage 
Transfer Co., 39 F.Supp. 742. 

In action by mail truck driver for 
unpaid minimum wages against em- 
ployer which transported mail under 
contract with Post Office Department, 
evidence established that there was a 
balance due the driver, under the pro- 
visions of the Fair Labor Standards 
Act, the sum of $199.60, and in addi- 
tion $199.60.as liquidated damages and 
$150 as attorney’s fee were awarded. 
Fair Labor Standards Act 1938, §§ 6, 
16(b), 29 U.S.C.A. §§ 206, 216(b).—Ma- 
gann v. Long’s Baggage Transfer Co., 
39 F.Supp. 742. 


§ 298 

Ala. In employer’s action against 
employee on open account and account 
stated, plaintiff's introduction in evi- 
dence of verified account and proof 
that defendant approved and agreed to 
such account made out “prima facie 
ease’, which it was defendant’s duty to 
overcome. Code 1923, § 7666.—Benson 
& Co. v. Foreman, 1 So.2d 898. 

Ga.App. Where plaintiff was to _re- 
ceive as his commission under employ- 
ment contract with defendant 20 per 
cent. of net income derived from op- 
eration of defendant’s business, he was 
entitled to 20 per cent. of the differ- 
ence between gross income and op- 
erating expenses, and defendant had 
burden of proving what allowances he 
was entitled to receive as operating ex- 
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ings, 
ance of employer’s counterclaim for 
giving false credit information con- 
cerning customers, by making false 
statement that one customer had no 
unpaid chattel mortgages or-liens un- 
paid, and making false statement con- 
cerning minor customer, and for mon- 
eys collected by salesman or advanced 
to salesman, but not to warrant al- 
lowance of counterclaim as to items 
where employer elected to rely upon 
contract with customer or failed to 
plead particular 
Acme Feeds, 33 N.E.2d 727, 310 
App. 258. 

Md. An ay court has right to re- 
quire employer to make accounting for 
purpose of enforcing binding agree- 
ment to pay employee portion of prof- 
its of employer’s business.—Vincent v. 
Palmer, 19 A.2d 183. 

N.Y.App.Div. In action by employee, 
on behalf of himself and other em- 
ployees, against former employer, a 
trust company, and individuals for ac- 
counting concerning money allegedly 
deducted from employees’ salaries to 
purchase employer’s stock under em- 
ployees’ group purchase plan, an order 
surcharging individuals with a sum 
for benefit of employee and other em- 
ployees and denying employee’s de- 
mand for an allocation of stock of em- 
ployer to contributors to- group pur- 
chase plan was affirmed.—Lamphier v. 
Underwriters Trust Co., 24 N.Y.S.2d 
65, 260 Anp.Div. 1010, reargument de- 
nied 25 N.Y.S.2d 781. 


Okl. In action against former agent 
of insurance company by company’s 
assignor to recover on an open ac- 
count for “advances” made by the com- 
pany to the agent, on ground that the 
“advances” were merely moneys to be 
deducted from commissions earned or 
were to be repaid in any event, where- 
in the former agent defended on the 
theory that the “advances” were salary, 
evidence was sufficient to sustain ver- 
dict for the agent.—Biggers v. Ward, 
106, P20 791. 


§ 299 

Ok. Labor lien claimants could not 
base their claims on labor lien stat- 
utes, where no real estate was involved, 
and they did not perfect their liens as 
required by law. 42 Okl.St.Ann. §§ 92, 
96, 97, 98.—First Nat. Bank of Alex v. 
Sy cee a Production Co., 112 P.2d 


items.—Geerlings _v. 
Il. 


§ 305 

Ky. A labor lien provided by stat- 
ute is only for unpaid wages of em- 
ployees and does not include sums due 
independent - contractors for services 
and materials furnished under their 
eontracts. Ky.St. 2487.—Southern 
Coal Co. v. Martin’s Fork Coal Co., 151 
S.W.2d 394, 286 Ky. 679. 

An employee in the capacity of a 
bookkeeper is entitled to a lien against 
employer’s property for wages under 
statute. Ky.St. § 2487.—Southern Coal 
Co. v. Martin’s Fork Coal Co., 151 S.W. 
2d 394, 286 Ky. 679. 

See Lockhart v. Stinson & C. P. R. 
[1941] 2 Dom.L.R. 609. 

§ 315 

Ariz. In codal provision giving em- 
ployees priority for wages for services 
rendered within 60 days next preced- 
ing levy of the writ in case of “levy 
under execution, attachment and like 
writs’, the Legislature intended to in- 
clude all cases in which the property 
of the employer is taken and sold under 
judicial process to satisfy his debt, in- 
cluding cases where special executions 
are issued. Code 1939, § 62-215.—Pry- 
or v. Pryors, 110 P.2d 229. 

Provision, in statute giving wage 
claimants priority over attachments and 
levies for giving of notice of claims 
at any time ‘‘within three days before 


4 ’ m% 
r the sale” of the property 
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levied on, w: 
complied with by giving notice six d: 
orior to sale, since the word “withi 
when used in connection with the wo 
“before”, should be construed to mea 
‘not later than” or “at any time no 
less than’, Code 1939, § 62-215.—Pryc 


Where employer’s property is be 


precedence over claim of unsecured 
creditor. Code 1939, §§ 62-213, 62-21 
—Pryor v. Pryors, 110 P.2d 229. 


Mo.App. The federal statute givi 
the United States priority in paymen 
of claims against an insolvent debtor 
and the Bankruptcy Act are limitations 
on state authority, but so long as the 
Missouri statute giving priority 
debts. owing laborers or. servants for 
services conforms to the general police 
of those statutes, the state is acti: 
within orbit of its authority in deal 
with labor claims. Mo.St.Ann. § 11 
p. 1429; 31 U.S.C.A. § 191; Bankr.Act’ 
§ 64, 11 U.S.C.A. § 104.—Hmory v. St. 
James Distillery, 143 S.W.2d 31 " 
§ 324 ido 
_ U.S. The Fair Labor Standards 
is not unconstitutional as a ‘dele: 
tion of legislative power” of Congres 
in that standards prescribed for fixi 
authorized minimum wages between 
and 40 cents per hour are too va 
to admit of any judicial determination 
whether they are within or _witho 
standards prescribed by Congres 
where basic facts to be ascertained a 
ministratively are whether the p 
scribed wage as applied to an ind 
try will substantially curtail empl 
ment, and whether to attain legislative 
end there is need for wage differentials’ 
applicable to classes of industry, and 
factors to be considered are those — 
which are relevant to statutory fins 
tive, and acceptance by Congress 
administrative judgment as to weig! 
to be given to factors in each cas 
when that judgment in other respec $ 
is arrived at in manner prescribed by 
act, does not constitute an ahandon- 
ment of “legislative function’. Pair 
Labor Standards Act 1938, §§ 5(a, 
d), 6(a) (4), 8(a-d, f 
§§ 205(a, b, d), 206 
fuc)sa U.8.€ 
Cotton Mills v. Administrator of Wag 
and Hour Division of Department « 
Labor, 61 S.Ct. 524, affirming 111. 
23, certiorari granted 61 S.Ct. 46 


i 


full hearing, are ‘judicial’ in charac- 
ter. Fair Labor Standards Act 1938 
§ 8(a-d), 29 U.S.C.A. § 208(a-d).—Op 
Cotton Mills v. Administrator of Wag 
and Hour Division of Department of — 
Labor, 61 S.Ct. 524, affirming 111 F.2d 
23, certiorari granted 61 S.Ct. 46. 

Under Fair Labor Standards Act, so 
far as definition of an industry is open 
to attack, it is upon the record made ~ 
before Administrator of Wage and — 
Hour Division if it there appears that 
definition does not conform to the ac ark 
or that the recommendations of indu 
try committee were based on a differ- 
ent definition of industry from that 
finally made, and so do not support an 
order for the industry as defined, but 
subject to such requirements, the act 
does not prevent an amendment of defi- 
nition while matter is pending before 
the committee and no purpose of act 
would be served by precluding such 
amendment so long as report of com- 
mittee igs based on amended definition. 
Fair Labor Standards Act 1938, §$§ 3 
(h), 5(a), 8(f), 29 U.S.C.A. §§ 203 (h), 
205(a), 208(f)—Opp Cotton Mills vy. 
Administrator of Wage and Hour Di- 
vision of Department of- Labor, 61 §8.Ct.- 
524, affirming 111 F.2d 23, certiorari 
granted 61 S.Ct. 46. 

An order of Administrator of Wage 
and Hour Division appointing an in- 
dustry committee for the textile indus- 


§ 324 


try was not void because of changes in 
definition of industry made after ap- 
pointment, since it is to advantage of 
administration of the Fair Labor 
Standards Act that completeness and 
accuracy of definition should be re- 
examined and definition revised with 
the aid of committee at any time before 
report is submitted to the administra- 
tor. Fair Labor Standards Act 1938, 
§§ 3(h), 5(a), 8(f), 29 U.S.C.A. §§ 203 
(h), 205(a), 208(f)—Opp Cotton Mills 
vy. Administrator of Wage and Hour 
Division of Department of Labor, 61 
S.Ct. 524, affirming 111 F.2d 23, cer- 
tiorari granted 61 S.Ct. 46. ? 
Under Fair Labor Standards Act, in 
defining the textile industry and in fix- 
ing for it a wage which with due re- 
gard to “economic and competitive con- 
ditions’ would not substantially cur- 
tail employment in the industry, it was 
appropriate for Administrator of Wage 
m and Hour Division to take into account 
~~~ competitive conditions. Fair Labor 
Standards Act 1938, af 8(h), 8(b), 29 
U.S.C.A. §§ 203(h), 208(b).—Opp Cotton 
Mills vy. Administrator of Wage and 
Hour Division of Department of Labor, 
61 S.Ct. 524, affirming 111 F.2d 23, cer- 
tiorari granted 61 S.Ct. 46. 

Under Fair Labor Standards Act, an 
order of Administrator of Wage and 
Hour Division defining the textile in- 
dustry was not void because admin- 
istrator placed the woolen industry in a 

_ different industry under a _ different 
committee, where, in defining the tex- 
tile industry, administrator took into 
account competitive interrelationship of 
fabrics included and interchangeabili- 
ty of looms employed in producing 
them, and in excluding the woolen in- 
dustry he took account of its competi- 
tive relationships with products in- 
cluded and different nature of estab- 
lishments, labor forces and wage struc- 
“tures associated with the two types of 
product. Fair Labor Standards Act 
1938, §§ 3(h), 8(b), 29 US.C.A. §§ 203 
(bh), 208(b).—Opp Cotton Mills vy. Ad- 
ministrator of Wage and Hour Divi- 
sion of Department of Labor, 61 S.Ct. 
524, affirming 111 F.2d 23, certiorari 
granted 61 S.Ct. 46. 
Under Fair Labor Standards Act, the 
inclusion by Administrator of Wage 
and Hour Division of a given product 
_ in one industry or another, where both 
are subject to the act, principally con- 
- cerns convenience in administering the 
act, since provisions for classification 
with appropriate wage differentials af- 
ford ample opportunity for fixing an 
appropriate wage with respect to any 
product whether it is placed in one 
industry or another. Fair Labor Stand- 
ards Act 1938, §§ 3(h), 8(b), 29 U.S. 
C.A. §§ 2038(h), 208(b).—Opp Cotton 
Mills v. Administrator of Wage and 
Hour Division of Department of Labor, 
61 S.At. 524, affirming 111 F.2d 238, cer- 
tiora.t granted 61 S.Ct. 46. 
The requirement of Fair Labor 
Standards Act that Administrator of 
Wage and Hour Division in appointing 
industry committees shall give ‘‘due re- 
gard” to geographical considerations is 
not a requirement for a mathematical 
geographical apportionment of the com- 
mittee, but calls for exercise of discre- 
tion by administrator in selecting, with 
purposes of act in mind, a committee 
on which the geographically distributed 
interests of industry shall be fairly 
represented. Fair Labor Standards Act 
1938, § 5(b), 29 U.S.C.A. § 205(b).— 
Opp Cotton Mills v. Administrator of 
Wage and Hour Division of Depart- 
ment of Labor, 61 8.Ct, 524, affirming 
one ride 28, certiorari granted 61 S. 
The Administrator of Wage and Hour 
Division in appointing industry com- 
mittee for the textile industry did not 
fail to give “due regard” to geographi- 
eal consideration as required by Fair 
Labor Standards Act, and did not oth- 
erwise abuse his discretion in selection 
of committee because he failed to ap- 
point a majority of each group repre- 
sented on committee, or at least a ma- 
jority of members of committee from 
the south which had a mathematical 
preponderance in textile industry, 
where 9 of the 21 members of a com- 
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mittee were from the south, adminis- 
trator could conclude that 5 others 
fairly represented the south, and record 
disclosed that lowest wage scale pre- 
vailed in the southern mills, and a 
selection of committee, majority of 
whose members represented a low wage 
locality, would tend to defeat purposes 
of the act which was intended to pro- 
tect interests of employers and em- 
ployees of mills in other. localities 
which competed with the low wage 
scale mills. Fair Labor Standards Act 
1938, § 5(b), 29 U.S.C.A. § 205(b).— 
Opp Cotton Mills v. Administrator of 
Wage and Hour Division of Depart- 
ment of Labor, 61 S.Ct. 524, affirming 
ree F.2d 28, certiorari granted 61 S.Ct. 


The provisions of Fair Labor Stand- 
ards Act providing for appointment of 
industry committees do not require a 
committee to conduct a quasi-judicial 
proceeding upon notice and hearing, 
since committee’s function is to in- 
vestigate upon basis of data which Ad- 
ministrator of Wage and Hour Division 
may submit, and which the committee 
may procure for itself, and to report 
its recommendations with respect to 
the minimum wage. Fair Labor Stand- 
ards Act 1938, §§ 5(c, d), 8(b), 29 U. 
S.C.A. §§ 205(c, d), 208(b).—Opp Cot- 
ton Mills v. Administrator of Wage 
and Hour Division of Department of 
Labor, 61 S.Ct. 524, affirming 111 F.2d 
23, certiorari granted 61 S.Ct. 46. 

The command of provision of Fair 
Labor Standards Act that Administra- 
tor of Wage and Hour Division, as pre- 
requisite to a wage order, find that 
recommendations of industry committee 
are made “in accordance with law”, 
does not extend to a review of evidence 
at hearing before committee for investi- 
gation of mental processes by which 
committee members reached their con- 
clusion to recommend the minimum 
wage, or extend beyond inquiry upon 
evidence before administrator whether 
requirement of Act and rules of ad- 
ministrator as to composition of com- 
mittee, definition of industry and ac- 
tions required to be taken by commit- 
tee have been observed. Fair Labor 
Standards Act 1938, § 8(d), 29 U.S.C.A. 
§ 208(d)—Opp Cotton Mills v. Ad- 
ministrator of Wage and Hour Division 
of Department of Labor, 61 S.Ct. 524, 
affirming 111 F.2d 238, certiorari grant- 
ed 61 S.Ct. 46. 

In determining validity of wage or- 
der made by Administrator of Wage 
and Hour Division on recommendation 


of industry committee for textile in- 


dustry, it was immaterial] that substi- 
tutes were appointed for two members 
of committee in course of its delibera- 
tions, where it did not appear that 
substitutes did not consider the evi- 
dence taken and the proceedings had 
before their appointment to the com- 
mittee. Fair Labor Standards Act 
1938, §§ 5(a-d), 6(a) (4), 8(a-d, f, g), 
29 U.S.C.A. §§ 205(a-d), 206(a) (4), 208 
(a-d, f, g).—Opp Cotton Mills v,. Ad- 
ministrator of Wage and Hour Divi- 
sion of Department of Labor, 61 S.Ct. 
624, affirming 111 F.2d 23, certiorari 
granted 61 S.Ct. 46. 

The technical rules for exclusion of 
evidence applicable in jury trials do 
not apply in proceedings before fed- 
eral administrative agencies in absence 
of a statutory requirement that such 
rules are to be observed.—Opp Cotton 
Mills v. Administrator of Wage and 
Hour Division of Department of Labor, 
61 S.Ct. 524, affirming 111 F.2d 23, 
certiorari granted 61 S.Ct. 46. 


Where, in proceeding before Admin- 
istrator of Wage and Hour Division to 
determine minimum wage for textile 
industry, documents containing statis- 
tical data were received in evidence 
without objection, the admission of 
such documents could not be attacked 
in the Supreme Court. Fair Labor 
Standards Act 1938, §§ 5(a), 6(2)(4), 
8, 10, 29 US.C.A. §§ 205(a), 206(a) 
(4), 208, 210.—Opp Cotton Mills vy. 
Administrator of Wage and Hour Divi- 
sion of Department of Labor, 61 S.Ct. 
524, affirming 111 F.2d 23, certiorari 
granted 61 S.Ct. 46. 


o Ll ee 
In proceeding before Admini 
of Wage aud Hour Division to. 
mine minimum wage for textil 
dustry, studies of statistical data with — 
reference to economic and competitive 
conditions in industry as affected by 
transportation, living and production 
costs including wages, and particularly 
a bulletin of Bureau of Labor Statis- 
tics which was a study of economic 
conditions generally prevailing in cot- 
ton textile industry and in particular 
of wages of employees, were ‘“evidence”’ 
to be considered by administrator and 
weight to be given them, and infer- 
ences to be drawn from them were for 
the administrator and not the courts, 
especially where reliability of data 
published was supported before ad- 
ministrator by testimony of some of 
his compilers. Fair Labor Standards 
Act 1938, §§ 5(a-d), 6(a)(4), 8(a-d, f, 
gz), 10, 29 U.S.C.A. §§ 205(a-d), 206(a) 
(4), 208(a-d, f, g), 210.—Opp Cotton 
Mills v. Administrator of Wage and 
Hour Division of Department of Labor, 
61 S.Ct. 524, affirming 111 F.2d 23, 
certiorari granted 61 S.Ct. 46. 


Evidence which included statistical 
data gathered by government agencies 
and published by them officially sup- 
ported findings of Administrator of 
Wage and Hour Division that 321%4-cent 
minimum wage in the textile industry 
would not substantially curtail employ- 
ment and that classification of industry 
was not required for purpose of fix- 
ing, for each classification within it, 
the highest minimum wage which 
would not substantially curtail em- 
ployment in such classification, and 
would not give any competitive ad- 
vantage to any group in the industry. 
Fair Labor Standards Act 1938, §§.5 
(a-d), 6(a)(4), 8 (a-d, f, g), 10; 29 
U.S.C.A. §§ 205(a-d), 206(a)(4), 208 
(a-d, f, g), 210.—Opp Cotton Mills v. 
Administrator of Wage and Hour 
Division of Department of Labor, 61 
S.Ct. 524, affirming 111 F.2d 23, certio- 
rari granted 61 S.Ct. 46. 

In proceeding before Administrator 
of Wage and Hour Division under 
Fair Labor Standards Act to fix mini- 
mum wage for an industry, the weight 
of evidence and inferences to be drawn 
therefrom are for the administrator 
and not the courts. Fair Labor Stand- 


ards Act 1938, §§ 5(a-d), 6(a)(4), 8 
(a-d, f, g), 10; 29 U.S.C.A. §§ 205(a- 
d), 206(a)(4), 208(a-d, f, g), 210.— 


Opp Cotton Mills v. Administrator of 
Wage and Hour Division of Depart- 
ment of Labor, 61 S.Ct, 524, affirming 
ey Freee 23, certiorari granted 61 S. 


_U.S.Ga. The wage and hour provi- 
sions of the Fair Labor Standards Act 
compelling the payment of a minimum 
standard wage with a prescribed in- 
creased wage for overtime do not deny 
“due process of law” in violation of 
the Fifth Amendment, nor are they 
objectionable because applied alike to 


both men and women. Fair Labor: 
Standards Act of 1938, §§ 6, 7, 29 U. 
S.C.A. §§ 206, 207; U.S.C.A.Const. art. 


1, § 8, cl. 3; Amend. 5.—U. S. v. Darby, 
61 S.Ct. 451, reversing 32 F.Supp. 734. 

©.C.A.Pla. The Fair Labor Stand- 
ards Act of 1938 is not unconstitution- 
al as depriving defendants of “due 
process of law” because it afforded 
them no opportunity to be heard on 
the question of the effect upon inter- 
state or foreign commerce of alleged 
conditions in their piace of business 
since the decision as to whether or not 
low wages and long hours injuriously 
affect interstate commerce and should 
therefore be prohibited is primarily for 
Congress, and the decision of a court 
or a jury cannot be substituted for 
the express view of Congress that such 
practices are injurious. Fair Labor 
Standards Act 1938, 29 U.S.C.A. § 201 
et seq.;_ U.S.C.A.Const. Amend. 5,— 
Florida Fruit & Produce y. U. §S., 117 
F.2d 506. 

The Fair Labor Standards Act of 
1938 does not violate the Wifth 
Amendment as against contention that 
the statute discriminates against em- 
ployers charged with its violation be- 
cause of the exemptions it affords to 


C.C.A.Fla, The Fair Labor Stand- 
ards Act was binding upon both termi- 
nal company and its redcaps, and under 
it the company was bound to pay the 
minimum wages prescribed by © law 
and the work performed by redecaps be- 
came the work of the company which 
upon notice to and without consent of 
redcaps was entitled to sums paid red- 
caps by passengers, since what the 
redcaps received from passengers was 
not “gifts” but “pay for services’ val- 
ued by the passengers. Fair Labor 
Standards Act of 1938 § 1 et seq., 29 
U.S.C.A. § 201 et seq.—Williams v. 
Jacksonville Terminal Co., 118 F.2d 
324, affirming 35 F.Supp. 267. 

Written notice to each redcap refer- 

ring to Fair Labor Standards Act and 
requiring in consideration of engaging 
in handling of baggage each redeap to 
report tips received to terminal compa- 
ny, which guaranteed that compensa- 
tion including tips would equal mini- 
mum wage provided by such act, and 
stating that excess tips might be re- 
tained, was sufficient notice to redcaps 
that tips received were to be counted 
as compensation. Fair Labor Stand- 
ards Act of 1938, § 1 et seq., 29 U.S. 
C.A. § 201 et seq.—Williams v. Jack- 
sonville Terminal Co., 118 F.2d 324, af- 
firming 35 F.Supp. 267. 
- The Fair Labor Standards Act con- 
templates that the employee shall be 
paid his wages by the employer out of 
the employer’s funds, but it does not 
prohibit imposition upon employee of 
the duty of collecting the employer’s 
money and granting employee the priv- 
ilege of paying himself out of it sub- 
ject to accounting provided the em- 
ployer stands ready to promptly pay 
any balance due the employee. Fair La- 
bor Standards Act of 1938, § 1 et seq., 
29 U.S.C.A. § 201 et seq.—Williams v. 
Jacksonville Terminal Co., 118 F.2d 324, 
affirming 35 F.Supp. 267. 

Under the Fair Labor Standards Act 
the administrator has large power over 
the question of records including ac- 
counting, and, if the administrator 
should find that any system of account- 
ing practically interferes with the 
working of the act, he could consider 
what regulation he should make. Fair 
Labor Standards Act of 1938 § 11(c), 29 
U.S.C.A. § 211(c).—Williams v. Jackson- 
ville Terminal Co., 118 F.2d 324, affirm- 
ing 35 F.Supp. 267. 

The word ‘wage’, as used in provi- 
sion of Fair Labor Standards Act that 
wage paid to any employee includes 
reasonable cost as determined by the 
administrator to the employer of fur- 
nishing such employee with board, 
lodging, or other facilities, refers to 
wage payments other than in money. 
Fair Labor Standards Act of 1938 § 3 
(m), 29 U.S.C.A. § 203 (m).—Williams 
y. Jacksonville Terminal Co., 118 F.2d 
324, affirming 35 F.Supp. 267. 


C.C.A.Fla. The purpose of the Fair 
Labor Standards Act was not to create 
new wage liabilities, but to measure 
existing wage liability by standards 
fixed by the act. Fair Labor Standards 
Act of 1938, § 1 et seq., 29 U.S.C.A. § 
201 et seq.—Bowman vy. Pace Co., 11 
F.2d 858. 

If one has not hired another ex- 
pressly nor suffered or permitted him 
to work under circumstances where an 
obligation to pay him will be implied, 
they are not “employer and employee” 
under the Fair Labor Standards Act. 
Fair Labor Standards Act of 1938, §§ 3, 
6, 29 U.S.C.A. §§ 203, 206——Bowman v. 
Pace; Co loe 2d S08 Lae 

If company engaging in interstate 
commerce, in order to evade Fair La- 
bor Standards Act, colludes with third 
person to interpose third person as an 
apparent independent contractor to 
maintain watchman service at com- 
pany’s premises, third person would be 
deemed agent of company to hire and 
pay watchman, so that watchman 
would be an “employee” of company 
for purposes of the act. Fair Labor 
Standards Act of 1938, §§ 3, 6, 29 U. 


M 
. . i a nai! 
B.C.A. §§ 203, 


a Auta ae! 
JA. 7 : : 
A SERVANT 
A. 206.—Bowman v. Pace 
Co., 119 F.2d 858. z 
A watchman hired by third person 
contracting with wholesale grocery 
company engaged in interstate com- 
merce, to furnish watchman service at 
company’s premises, was not “em- 
ployee” of company go as to be entitled 
to overtime wage rates from company 
under Fair Labor Standards Act, not- 
withstanding that watchman was to 
some extent put under direction of 
company to insure that the service 
should be satisfactory, where third per- 
son hired watchman and paid watch- 
man his weekly wage, and discharge 
of watchman was third person’s affair. 
Hair Labor Standards Act of 1938, §§ 
3, 6, 16(by, 29 U.S.C.A. §§ 2038, 206, 2 
Oe oR as v. Pace Co., 119 F.2d 


C.0.A.Ga. Barges lacking motive 
power or steering gear, and towed by 
tugs to bring raw materials to manu- 
facturing plant from points in another 
state, were ‘‘vessels engaged in com- 
merce on navigable waters of the Unit- 
ed States’, and hence barge tender em- 
ployed thereon, was a “seaman” ex- 
cluded by statute from benefits of 
Fair Labor Standards Act of 1938. 
Fair Labor Standards Act of 1938, § 
13(a)(3), 29 U.S.C.A. § 213(a) (3); . 24 
WES CEA oie se oO Use 901 et 
seq.; 46 U.S.C.A. § 713.—Gale v. Union 
Bag & Paper Corporation, 116 F.2d 27, 
affirming Lowrimoore v. Union Bag & 
Paper Corporation, 30 F.Supp. 647, cer- 
tiorari denied Gale v. Union Bag & 
Paper Corporation, 61 S.Ct. 837. 

C.C.A.lowa. The meaning of the 
Fair Labor Standards Act must in the 
first instance at least be sought in its 
language, and if that is plain and the 
act is constitutional, the sole function 
of the court is to enforce it. Fair La- 
bor Standards Act of 1938, §§ 1-19, 29 
U.S.C.A. §§ 201-219.—Fleming vy. Hawk- 
eye Pearl Button Co., 113 F.2d 52. 

The Fair Labor Standards Act is 
remedial with a humanitarian end in 
view, and is therefore entitled to a 
liberal construction. Fair Labor Stan- 
dards Act of 1938, §§ 1-19, 29 U.S.C.A. 
§§ 201-219.—_Fleming vy. Hawkeye Pearl 
Button Co., 113 F.2d 52. 

The Circuit Court of Appeals must 
assume that all employees in interstate 
commerce so far as reasonably possi- 
ble, should be made subject to the 
provisions of the Fair Labor Standards 
Act_in view of title, findings and dec- 
laration of policy contained in act, and 
inclusiveness of language referring to 
“BHvery employer’ and “each industry 
engaged in commerce or in the produc- 
tion of goods for commerce.” Fair 
Labor Standards Act of 1938, §§ 2, 6, 
8(a), 29 U.S.C.A, §§ 202, 206, 208(a).— 
Fleming v. Hawkeye Pearl Button Co., 
113 F.2d 52. 

The section of the Fair Labor Stand- 
ards Act excepting from the general 
scope of the act employees employed 
in catching, taking, harvesting, culti- 
vating or farming any kind of fish, 
shellfish, or other aquatic forms of 
animal and vegetable life is subject to 
strict construction. Fair Labor Stand- 
ards Act of 1938, 13(a) (5), 29 U.S. 
C.A. § 213(a) (5).—Fleming v. Hawkeye 
Pearl Button Co., 113 F.2d 52. 

The manifest purpose of the provi- 
sion of the Fair Labor Standards Act 
exempting from the wage and hour 
provisions any employee employed in 
catching, taking, harvesting, cultivat- 
ing or farming any kind of fish or 
other aquatic forms of animal and 
vegetable life, including the going to 
and returning from work and includ- 
ing employment in loading, unloading 
or packing such products for shipment 
or in propagating, processing, market- 
ing, freezing, canning, curing, storing 
or distributing those products or by- 
products thereof was to except activi- 
ties controlled or materially influenced 
by natural elements, and Congress did 
not intend to go further and exempt 
a process so far removed as the making 
ot buttons from shells of the fresh 
water clam. Fair Labor Standards 
Act of 1938, §§ 6,7, 13(a) (5), 29 U.S. 
C.A. §§ 206, 207, 218(a) (5).—Fleming 


% Hawkeye Pearl Button Co., 113 F.2d 
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_ The meaning of the word ‘“process- 
ing” within the provision exempting — 
from the wage and hour provisions of 
the Fair Labor Standards Act em- 
ployees engaged in processing certain 
aquatic forms of animal and vegetable. 
life, must be controlled by the context 
and the legislative intent. Fair Labor 
Standards Act of 1938, §§ 6, 7, 13(a) 
(5), 29 U.S.C.A. §§ 206, 207, 213(a) (5). 
—Vleming v. Hawkeye Pearl Button ~ 
Com: eee dh be. he 
“Processing” within provision ex- 
empting from the wage and hour pro- — 
visions of the Fair Labor Standards ~ 
Act employees engaged in propagating, 
I marketing, freezing, can- 
ning, curing, storing or distributing ~ hi 
fish, shellfish and other aquatic forms 
of animal and vegetable life or by- | 
products thereof, was used to describe — 
immediate operations on shore which 
are necessary to make the catch or 
take marketable and not manufactur-_ 
ing operations having no immediate or 
necessary relationship in time to the — 
catch or take such as the making of Nam 
buttons from shells of the fresh water — 


clam. Fair Labor Standards Act of 
1938, §§ 6, 7, 13(a) (5), 29 U.S.C.A. §§ — 
206, 207, 213(a) (5)—Fleming vy. — 


Hawkeye Pearl Button Co., 113 F.2d") 


In_ determining the meaning of the © 
word “processing” within provision ex- — 
empting from the wage and hour pro- 
visions of the Fair Labor Standards 


of 1938, §§ 6, 7, 13(a) (5), 29 U.S.C.A. 
§§ 206, 207, 213(a) (6), Elem aer 
pies Pearl Button Co., 113 F.2d 


Any declared intent of Congress not — 
to injure ailing industries by making | 
them subject to the Fair Labor Stand- 
ards Act could not be construed as ae 
indicating a general policy of exemp- 
tion because a particular industry may 
not be financially prosperous. Fair — 
Labor Standards Act of 1938, §§ 1-19, © 
29 U.S.C.A. §§ 201-219—Fleming v. 

Hawkeye Pearl Button Co., 113 F.2d — 


The exemption of agricultural labor. 
from the operation of the Fair Lab 
Standards Act could not be cited as an 
argument justifying a construction 
which would exempt labor in an indus-  — 
try from its operation, since both fed- 
eral and state governments have recog- ; 
nized a marked difference between in- 
dustrial workers and agricultural la- 
borers. Fair Labor Standards Act of 
1938, § 18, 29 U.S.C.A. § 218.—Fleming — 
Me Hawkeye Pearl Button Co., 113 F.2d 


C.C.A.La. The Administrator of the 
Wage and Hour Division, had author- | 
ity to issue subpoena duces tecum un- 
der Fair Labor Standards Act of 1938 © 
to require employer to produce docu- 
ments relating to wages paid em- 
ployees and hours worked by them 
during certain period, and the federal 
district court had jurisdiction to en- 
force the subpoena. Fair Labor Stand- De 
ards Act of 1938, 29 U.S.C.A. § 201 et 
seq.—Cudahy Packing Co. of Louisiana : 
v. Fleming, 119 F.2d 209. 7 

C.C.A.Mass. Application to district 
court for order requiring respondent 
to appear and show cause why it 
should not appear and produce books 
and records in accordance® with sub- 
poena could be made by Administrator 
of the Wage and Hour Division, not- 
withstanding provisions of Fair Labor 
Standards Act respecting participation 
by attorney general in litigation in 
which administrator is involved, which 
were not “mandatory” but ‘permis- 
sive’. Fair Labor Standards Act of 
1938, §§ 4(b), 9, 29 U.S.C.A. §§ 204(b), 
209.—Lowell Sun Co. v. Fleming, 120 
F.2d 213, vacating Fleming vy. Lowell 
Sun Co., 36 F.Supp. 320. 

Where Fair Labor Standards Act 
made applicable provisions of Federal 


§ 324 


P Trade Commission Act relating to at- 
Hy tendance of witnesses and production 
ae of documents and Federal Trade Com- 
he mission Act limited power of issuing 
. and signing subpcenas to member of 
Commission, Administrator of Wage 
and Hour Division was without au- 
thority to delegate his power to issue 
subpoenas duces tecum to his repre- 
sentatives, notwithstanding section of 
Fair Labor Standards Act providing 
that principal office of Administrator 
shall be in District of Columbia, but 
he or his duly authorized representa- 
tive may exercise any or all of his 
"powers in any place. Fair Labor 

- Standards Act of 1938, §§ 4(c), 9, 29 
_U.S.C.A. §§ 204(c), 209; Federal Trade 
Commission Act, § 9, 15 U.S.C.A. § 49.— 
Lowell Sun Co. v. Fleming, 120 F.2d 
213, vacating Fleming vy. Lowell Sun 
Co., 86 F.Supp. 320. 

The Administrator of Wage and 
Hour Division did not have authority 
to delegate power to issue subpoenas 
_ duces tecum on theory that subpena 
- power simply implemented power of 
inspection, which was delegable under 
Fair Labor Standards Act. Fair La- 
bor Standards Act of 1938, §§ 9, 11(a), 
29 U.S.C.A. §§ 209, 211(a); Federal 
- Trade Commission Act, § 9, 15 U.S.C.A. 
~§ 49.—Lowell Sun Co, v. Fleming, 120 
F.2d 213, vacating Fleming v. Lowell 
Sun Co., 36 F.Supp. 320. 
 ©.C.A.0kl. The Fair Labor Stand- 
ards Act is by its terms limited to em- 
_ployees engaged in interstate commerce 
or in the production of goods for in- 
_ terstate commerce and does not extend 
to employment that merely affects in- 
terstate commerce. Fair Labor Stand- 
ards Act of 1938, § 7(a), 29 U.S.C.A, 
 207(a).—Jewel Tea Co. v. Williams, 11 


Salesman employed primarily to effect 
gales of employer’s merchandise by 
soliciting customers at their homes, and 
devoting the greater part of time to 
salesmanship and only a small part to 
delivery of goods ordered, was “outside 
salesman” as defined by regulations 
and exempt from the provisions of Fair 
_ Labor Standards Act. Fair Labor 
Standards Act of 1938, §§ 3(k), 13(a), 
29 U.S.C.A. §§ 203(k), 213(a).—Jewel 
ea Co. v. Williams, 118 F.2d 202. 
_©.0.A.Puerto Rico, The Fair Labor 
Standards Act is “remedial” in nature 
and should be liberally construed. 
Fair Labor Standards Act of 1938, § 1 
et seq., 29 U.S.C.A. 201 et seq.— 
- Bowie v. Gonzalez, 117 F.2d 11, 
- The scheme of the Fair Labor Stand- 
ards Act of 1938 is broad and compre- 
iS hensive with the obvious purpose of 
including all employees in_ interstate 
“commerce except those specifically ex- 
cepted. Fair Labor Standards Act of 
1938, § 1 et seq., 29 U.S.C.A., § 201 et 
- seq.—Bowie y. Gonzalez, 117 F.2d 11. 
_ + Employers whose employees were en- 
gaged in work in interstate commerce, 
in order to bring themselves within a 
specific exception of the wage provi- 
sions of Fair Labor Standards Act of 
1938, were required to bring them- 
_ selves within both the letter and the 
spirit of one of the exceptions. Fair 
Labor Standards Act of 1938, § 1 et 
seg., 29 U.S.C.A. § 201 et seq.—Bowie 
vy. Gonzalez, 117 F.2d 11. 
_ The word “production’’ used in pro- 
vision of the Fair Labor Standards Act 
of 1938 defining the term “agriculture” 
as including the production, of any 
agricultural or horticultural commodi- 
ty, refers to that which is derived and 
produced from the soil, such as any 
farm produce. Fair Labor Standards 
{ Act of 1938, § 3(f), 29 U.S.C.A. § 203 
’ (z).—Bowie v. Gonzalez, 117 F.2d 11. 
The grinding and processing opera- 
tion through which sugar cane goes 
and which results in the ‘‘production” 


eh 


ih 


an 


nan of raw sugar, are the “processing” of 
AB agricultural products and not the “pro- 
duction” of them, and hence employees 
“ee engaged in sugar mills and transpor- 
$ tation facilities were not excluded 

from the benefits of Fair Labor 


; Standards Act of 1938 on ground that 
" they were engaged in “agriculture”, 
because of statute defining “agricul- 
ture’ as including the “production” of 
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MASTER AND SERVANT 
any agricultural or horticultural com-— 
modity. Fair Labor Standards Act of 
1938, §§ 1 et seq., 3(f), 29 U.S.C.A. §§ 
201 et seq., 203(f).—Bowie vy. Gonzalez, 
2G YP Sees a a le 

Under the Fair Labor Standards Act 
which exempts from its provisions per- 
sons engaged in agriculture, and pro- 
vides that the term ‘agriculture’ in- 
cludes any practice performed by a 
farmer or on a farm as incident to or 
in conjunction with farming opera- 
tions, including preparation for mar- 
ket, delivery to storage or to market 
or to carriers for transportation to 
market, a practice in order to be in- 
cluded within the term “agriculture” 
must be performed by a farmer as an 
incident to such farming operation. 
Fair Labor Standards Act of 1938, § 
3(f), 13(a), 29 U.S.C.A. § 203), 218 
(a).—Bowie v. Gonzalez, 117 F.2d 11. 

Sugar producers who processed sugar 
cane of certain farmers, and as com- 
pensation for hauling the cane, and 
extracting the sugar therefrom, re- 
ceived approximately 35% of the raw 
sugar produced from such Cane, were 
not, in processing the cane, performing 
an operation as an incident to pro- 
ducers’ own farming operations, so as 
to exempt them from the wage provl- 
sions of the Fair Labor Standards Act 
on ground that they were engaged in 
“agriculture”, Fair Labor Standards 
Act of 1938, §§ 3(f), 13(a), 29 U.S.C.A. 
§§ 203(f), 213(a).—Bowie v. Gonzalez, 
117 F.2d 11, 

The Fair Labor Standards Act of 
1938 was drawn so as to exclude from 
its provisions agricultural employees, 
because agricultural labor was not sub- 
ject to usual evils of sweatshop con- 
ditions and long hours indoors at low 
wages, and any attempt to regulate 
agricultural wages would present a 
difficult problem because of fact that 
substantial part of a farm laborer’s 
income must of necessity be for board 
and room. Fair Labor Standards Act 
of 1938, § 1 et seq., 29 U.S.C.A. § 201 
et seq.—Bowie v. Gonzalez, 117 F.2d 11. 

The exemption of agricultural labor 
from operation of the Fair Labor 
Standards Act of 1938 is not admis- 
sible as an argument to exempt labor 
in an industry from its operation. 
Fair Labor Standards Act of 1938, § 1 
et seq., 29 U.S.C.A. § 201 et seq.— 
Bowie v. Gonzalez, 117 F.2d 11. 

Employees of sugar producers who 
were engaged in the mills and trans- 
portation facilities of producers who 
were engaged in Sromilg cane and 
extracting sugar and molasses from it, 
and from cane of other farmers on a 
percentage basis, were not engaged in 
“agriculture” so as to be exempt from 
the wage and hour provisions of the 
Fair Labor Standards Act. Fair Labor 
Standards Act, 1938, §§ 3(f), 6, pie 
13(a), (6, 10), 29 U.S.C.A. §§ 2038(f), 
206, 207(c), 213(a), (6, 10).—Bowie v. 
Gonzalez, 117 F.2d 11. 

Provisions of Fair Labor Standards 
Act of 1938 setting up an exemption 
from the act for employees employed 
roduction, engaged 
in certain processing of agricultural 
commodities, including prepariug them 
in their. raw and natural state for 
market, did not exempt sugar pro- 
ducers’ employees who were employed 
in mills and transportation service of 
the producers, since processing of 
sugar is not expressly mentioned in 
the statute and production of raw 
sugar is not the preparation of an 
agricultural commodity in its “raw or 
natural state’. Fair Labor Standards 
Act of 1938, §§ 1 et seq., 13(a) TOS 
29 U.S.C.A. §§ 201 et seq., 213(a) (10 
—Bowie v. Gonzalez, 117 F.2d 11. 


Where sugar producers were engaged 
in growing sugar cane and extracting 
sugar and molasses from the cane and 
from cane produced or grown by other 
farmers, only the employees of the 
producers, who were engaged in the 
planting, cultivating, and harvesting of 
the sugar cane were engaged in “agri- 
culture” and exempt from protection of 
Wage provisions of the Fair Labor 
Standards Act of 1938. Fair Labor 
Standards Act of 1938, §§ 6(a), 13(a), 


29 U.S.C.A. §§ 206(a) 


v. Gonzalez, 117 F.2d 11 

Where sugar producers g 
in growing sugar cane and extracting 
for transportation in interstate com- 
merce, sugar and molasses from such 
cane and from cane produced by other 
farmers, employees of the producers, 
engaged in transportation of the mo- 
lasses from producers’ mills, and em- 
ployees who assisted in delivery of the 


farmers’ cane to the mills were entitled | 


to benefits of the Fair Labor Standards 
Act of 1938. Fair Labor Standards 
Act of 1938, § 1 et seq., 29 U.S.C.A. § 
Zateed seq.—Bowie v. Gonzalez, 117 F. 


C.C.A.Tex. Where an award of the 
Railway Labor Board procured by a la- 
bor union was not followed by an order 
of the Board, directed to employer, 
commanding payment, suit by a mem- 
ber of the union seeking to enforce the 
award as an individual right was prop- 
erly dismissed, since, under the Rail- 
way Labor Act, the issuance of an or- 
der and a refusal of compliance there- 
with must take place before federal 
District Court has jurisdiction to en- 
tertain a suit for the enforcement of 
the award made. Railway Labor Aet 
1934, § 3(0, p), 45 U.S.C.A. § 153(0, p). 
—Thomas v. Texas & N. O. R. Co., 118 
F205. 

C.C.A.Tex. Where it did not appear 
that monies collected and retained by 
redcaps employed by a Union Terminal 
Company were personal gifts and not 


compensation for service which compa-_ 


ny hired redcaps to perform, no con- 
tract was necessary to make such mon: 
ies the money of the company, since 
proceeds of the thing which an em- 
ployee is hired to do belong as a matter 
of law_to employer.—Union Terminal 
Co. v. Pickett, 118 F.2d 328, reversing 
Pickett v. Union Terminal Co., 33 FP. 
Supp. 244, 

An arrangement between redcaps and 
a Union Terminal Company respecting 
rights to tips received by redcaps 
could be changed by company alone 
where there was no collective agreement 
that tips should belong to redcaps, and 
arrangement could not avail against 
the changes wrought by statute—Union 
Terminal Co, v. Pickett, 118 F.2d 328, 
reversing Pickett v. Union Terminal 
Co.,, 33 F.Supp. 244. 


C.C.A.Tex. Where employment con- 
tract of newspaper editors and news- 
gatherers stipulated basie hourly rate 
of pay above minimum fixed by the 
Fair Labor Standards Act, and stipu- 
lated ' guaranteed aggregate weekly 
salary, provision of contract for over- 
time compensation at rate not less 
than one and one-half times such basic 
hourly rate did not violate provision 
of the act that employee shall be paid 
overtime compensation at a rate not 
less than one and one-half times the 
regular rate at which he is employed”, 
as against contention that “regular 


. rate at which he is employed” should 


be determined, notwithstanding con- 
tract, by dividing weekly salary by 
number of hours worked each week. 
Fair Labor Standards Act of 1938, §§ 
2, 5-8, 29 U.S.C.A. §§ 202, 205-208.— 
Fleming y. A. H. Belo Corporation, 121 
F.2d 207, affirming A. H. Belo Corpo- 
ration vy. Street, 36 F.Supp. 907. 

The words “regular rate at which 
he is employed”, within provision of 
the Fair Labor Standards Act that 
employee shall be paid overtime com- 
pensation at rate not less than one 
and one-half times regular rate at 
which he is employed, are not am- 
biguous, and do not require, for their 
construction, resort to declaration of 
policy and legislative history of the 
act. Fair Labor Standards Act of 1938, 
§ 7(a), 29 U.S.C.A. § 207(a).—Pleming 
v. A. H. Belo Corporation, 121 F.2d 
207, affirming A. H. Belo Corporation 
v. Street, 36 F.Supp. 907, 

The purpose of the Fair Labor Stand- 
ards Act is to establish and gradually 
raise minimum wages, and provisions 
for overtime compensation are inserted, 
not to discourage or limit overtime 
work, but as a part of scheme to raise 
substandard wages by providing defi- 


were engaged 


Po opporadon y. Street, 36 
907. 
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7, affirming A. H. 
H.Supp. 


‘The main purpose of the Fair Labor 


Fleming v._ 
121 F.2d 207, 


Standards Act is to maintain a decent 


-Wood-Fruitticher Grocery Co., 


standard of living, Fair Labor Stand- 
ards Act of 1938, § 1 et seq., 29 U.S.C. 
A. § 201 et seq.—Fleming v. A. H. Belo 
Corporation, 121 F.2d 207, affirming 
ete Corporation v. Street, 36 

Cc. . The Fair Labor Standards 
Act as a whole is constitutional. Fair 
Labor Standards Act, § 1 et seq, 29 
U.S.C.A. 201 et seq.—Fleming v. 


OW hive as 
Supp. 947. 

If a wholesale grocery company is 
engaged in interstate commerce, the 
Fair Labor Standards Act is constitu- 
tionally applicable to it, but if not so 
engaged, the act is inapplicable. Fair 
Labor Standards Act, § 1 et seq., 29 
U.S.C.A. § 201 et seq.; U.S.C.A.€onst. 
Amend. 10—¥Fleming v. Wood-Fruitti- 
cher Grocery Co., 37 F.Supp. 947. 

D.C.Ala. The Fair Labor Standards 
Act is established for avowed purpose 
of eliminating detrimental labor con- 
ditions, and is clearly “remedial” in 
character. Fair Labor Standards Act 
of 1938, § 2, 29 U.S:C.A. § 202.—Ten- 
nessee Coal, Tron & R. Co. v, Muscoda 
Local No. 123, 40 F.Supp. 4. 


D.c.Conn. The Fair Labor Standards 
Act providing that attorneys appointed 
under the act might appear for and rep- 
resent the administrator in any litiga- 
tion, but all such litigation should be 
subject to the control of the Attorney 
General, does not confer power or duty 
upon attorneys of the administrator to 


institute and prosecute criminal prose- 


cutions in the name of the United 
States. Fair Labor Standards Act of 
1938, §§ 4, 11, 29 U.S.C.A. §§ 204, 211.— 
Connecticut Importing Co. vy. Perkins, 
35 F.Supp. 414. 


The Commissioner of Labor and 
Deputy Commissioner of Labor of 
state of Connecticut, even though au- 
thorized by Administrator of Wage and 
Hour Division of Department of Labor 
to investigate employer’s business, 
lacked authority to prosecute employer 
for alleged violation of the Fair Labor 
Standards Act. Fair Labor Standards 
Act of 1938, 29 U.S.C.A. § 201 et seq.— 
Connecticut Importing Co. v. Perkins, 
35 F.Supp. 414. 

D.C.Fla. The Fair Labor Standards 
Act does not prohibit the compensa- 
tion of a wage earner with something 
other than money paid out of the pock- 
et of employer, but whatever is charged 
as a wage must be reasonable. Fair 
Labor Standards Act of 1938, §§ 3(m), 
6, 29 U.S.C.A. §§ 203(m), 206.—Wil- 
liams v. Jacksonville Terminal Co., 35 
F.Supp. 267. 

Red caps who performed services for 


“passengers at terminal station and re- 


ceived compensation from passengers 
were not “wage earning employees” 
“within intent of Fair Labor Standards 
Act, since red caps were working for 
themselves and the passengers whom 
they served and whose orders. they 
obeyed in that service. Fair Labor 
Standards Act of 1938, §§ 3(m), 6, 29 
U.S.C.A. §§ 203(m), 206.—Williams y. 
Tig Terminal Co., 35 F.Supp. 
267. 


The intent of the Fair Labor Stand- 


ards Act is the essence thereof, and the 


a 


intent thereof should be given effect 


as against mere words when mere 
words construed alone. would produce 
legislative or judicial brigandage, Fair 
Labor Standards Act of 1938, § 1 et 
seq., 29 U.S.C.A. § 201 et seq.—Wil- 
liams v. Jacksonville Terminal Co., 36 
¥.Supp. 267. 

The sums paid by passengers to red 
eaps at terminal station, either as com- 
pensation, as tips, or as gratuities, 
must be construed as “wages” within 
intent of Fair Labor Standards Act. 


Fair Labor Standards Act of 1938, §§ 


3(m), 6,29 U.S.C.A, §§ 203(m), 206.— 


‘ 67. Fiscal jails 
‘ The Fair Labor Standards 
Act is not applicable to employees en- 
gaging in intrastate commerce, except 


in production of goods for commerce. 
‘or ‘in local shipment, delivery or sale 


of goods produced with knowledge that 
shipment, delivery, or sale in interstate 
commerce was intended. Fair Labor 
Standards Act of 1938, ss 6(a), T(a), 
15(a), 29 U.S.C.A. §§ 206(a), 207(a), 
215(a).—Gerdert v. Certified Poultry & 
Egg Co., 38 F.Supp. 964. 
The only attempt at regulation of 
local activities by Fair Labor Stand- 
ards Act is in production and sale of 
goods in commerce or in production of 
goods with knowledge that sale, ship- 
ment, or delivery in commerce is in- 
tended. Fair Labor Standards Act of 
1938, §§ 6(a), T(a), teaet 29 U.S.ClA. 
§§ 206(a), 207(a), 215(a).—Gerdert y. 
ee aa Poultry & Egg Co., 38 F.Supp. 
The Fair Labor Standards Act does 
not attempt to regulate local transac- 
tions which merely affect interstate 
commerce except in matter of produc- 
tion of goods for commerce or sale of 
goods to be shipped, sold, and delivered 
in commerce or intended to be shipped, 
sold, or delivered in interstate com- 
merce. Fair Labor Standards Act of 
1938, §§ 6(a), 7(a), ree! 29 U.S.C.A. 
§§ 206(a), 207(a), 215(a).—Gerdert v. 
SEEN Poultry & Egg Co., 38 F.Supp. 


A wholesaler selling only in intra- 
state commerce, with exception of iso- 
lated transactions, was not within Fair 
Labor Standards Act, as against con- 
tention that Congress by expressly ex- 
empting employees of retail establish- 
ments, greater part of whose selling 
or servicing was in intrastate com- 
merce, meant to include employees of 
wholesalers. Fair Labor Standards Act 
of 1938, §§ 6(a), 7(a), 13(a), (2), 15(a), 
29 U.S.C.A. §§ 206(a), 207(a), 2138 (a) 
(2), 215(a).—Gerdert v. Certified Poul- 
try & Egg Co., 38 F.Supp. 964. 
Under evidence failing to show that 
poultry and egg company was engaged 
in interstate commerce, engaged in 
production of goods for commerce, or 
selling goods with knowledge that sale 
or delivery in interstate commerce was 
intended, company was not within 
Fair Labor Standards Act, since act did 
not attempt to regulate intrastate sales 
which might affect interstate commerce. 
Fair Labor Standards Act of 1938, §§ 
6(a), 7(a), 15(a), 29 U.S.C.A. §§ 206(a), 
207(a), 215(a).—Gerdert v. 
Poultry & Egg Co., 38 F.Supp. 964. 

D.C.Ga. The peanut is an “agricul- 
tural commodity,’’ both before and aft- 
er process of shelling is performed, 
within meaning of provision of Fair 
Labor Standards Act exempting from 
both wage and hour provisions of act 
any individual employed within area 
of production, in handling, packing, 
storing, ginning, compressing, pasteur- 
izing, drying, preparing in their raw 
or natural state, or canning of “ 
cultural commodities’ for market. 
Fair Labor Standards Act of 1938, § 
13(a) (10), 29 U.S.C.A. § 213(a) (10).— 
Fleming v. Farmers Peanut Co., 37 F. 
Supp. 628. 

Where evidence established that em- 
ployees of peanut company were en- 
gaged in handling, packing, storing 
and preparing peanuts in their natural 


state for market and that employees 
were employed within the “area of 
production’? within meaning of Fair 


Labor Standards Act of 1938, employees 
were exempt from both wage and hour 
provisions of the act, and hence com- 
pany’s failure to pay employees wages 
at rates provided for by act did not 
constitute a violation of the act, which 
would be enjoined upon action by the 
Wage and Hour Division Administra- 
tor. Fair Labor Standards Act of 
1938, §§ 6, 13(a) (10), 29 US.C.A. §§ 
206, 213(a) (10).—Fleming v. Farmers 
Peanut Co., 37 F.Supp, 628. 

Under provision of Fair Labor Stand- 
ards Act of 1938 exempting employees 
engaged in handling agricultural com- 
modities within the “area of produc- 


Certified 


provi 
Wage — 


tion upon the operation of the | 
emption afforded by the act, except 
define “area of production.” Fair La 
bor Standards Act of 1938, § 13(a) (10), 
29 U.S.C.A. § 213(a) (10).—Fleming vy, 
Farmers Peanut Co., 37 F.Supp. 628. — 
Under provision of Fair Labor Stand- 
ards Act of 1938 exempting employees 
engaged in handling agricultural com 
modities within the “area of prod 
tion” from both wage and hour prov. 
sions of the act and authorizing ee 
and Hour Division Administrator 
define the “area of production,” 
limitation imposed by Administrat 
upon application of his definition of 
the “area of production” as including ~ 
farms in the general vicinity of the 
establishment, to establishments with- 


ployees, is invalid, as not within pow 
er delegated to Administrator, and will — 
be disregarded as surplusage. Fair 
Labor Standards Act of 1938, § 13(a) — 
(10), 29 U.S.C.A, § 213(a) (10).—Flem- — 
ing vy. Farmers Peanut Co., 37 F.Supp. — 
Under provision of Fair Labor Stand- — 
ards Act of 1938 exempting employees — 
engaged in handling agricultural com. 
modities within the “area of produc 


age 

tor to. 

define the “area of production”, appli- 
cation of act should not depend upo 
number of employees employed by par 
ticular employer, but rather upon cha 
acter of services of particular employ: 
and upon location of place of empl 
ment in relation to area in whic 


of 1938, § 13(a) (10), WSCA, 1 
213(a) (10).—Fleming v. Farmers Pea- 
nut Co., 37 F.Supp. 628. ne 


Under provision of Fair Labor Stand. . 
ards Act of 1938 exempting employees © 
engaged in handling agricultural co } 
modities within the “area of produc- 
tion” from both wage and hour provi- 
sions of the act and authoraue Wage 
and Hour Division Admmistrator to 
define the ‘‘area of production,” if A 
ministrator’s regulation defining “ar 
of production” as including farms - 
the general vicinity of the establish. 
ment, and limiting application of defi- 
nition to establishments within 
which employ in the excepted oper 
tions not more than seven employees, 
must stand or fall in its entirety, re 
lation must fall, since limitatio 
not within power delegated to Adn 
istrator. Fair Labor Standards Act o 
1938, § 13(a) (10), 29 U.S.C.Ay § 213 (a) 
(10).—Fleming v. Farmers Peanut Co. 
37 F.Supp. 628. : saya 

The intention of Congress, in enact- 
ing provision of Fair Labor Standards _ 
Act of 1938 exempting employees en- 
gaged in handling agricultural com- 
modities within the “area of produc- 
tion’ from both wage and hour provi- — 
sions of the act and authorizing Wage 
and Hour. Division Administration to — 
define the “area of production’, was to _ 
exempt from the act those employed ~ 
in performing services upon agricul- 
tural commodities where place of em- 
ployment is within area in which com- 
modities are produced, and neither lan- 
guage of act or anything in legislative 
history of its enactment justified con- 
tention that Congress granted Admin- 
istrator power to withhold exemption, 
Fair Labor Standards Act of 1938, § 
13(a) (10), 29 _U.S.C.A, § oi Shee (10). 
—Fleming v. Farmers Peanut Co., 37 
F.Supp. 628. 

In absence of a valid definition by 
Wage and Hour Division Administra- 
tor of “area of production,’ District 
Court, in determining whether em- 
ployees were exempt from wage provi- 
sion of the act as employees engaged 
in handling agricultural commodities 


rf 
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within the “area of production,’’ must 
determine what constitutes the ‘area 
of production” of the agricultural com- 
modity. Fair Labor Standards Act of 
1938, §§ 6, 13(a) (10), 29 U.S.C.A. §§ 
206, 213(a) (10).—Fleming v. Farmers 
Peanut Co., 37 F.Supp. 628. 

Under provision.of Fair Labor Stand- 
ards Act of 1938 exempting employees 
engaged in handling agricultural com- 
modities within the “area of produc- 
tion” from both wage and hour provi- 
sions of the act and authorizing Wage 
and Hour Division Administrator to 
define the ‘area of production,’ Ad- 
ministrator’s regulation dephing “area 
of production” with respect to dry edi- 
ble beans is not applicable to peanuts. 
Fair Labor Standards Act of 1938, 
13(a) (10), 29 U.S.C.A. § 213(a) (10).— 
Fleming v. Farmers Peanut Co., 37 F. 
Supp. 628. 

Under provision of Fair Labor Stand- 
ards Act of 1938 exempting employees 
engaged in handling agricultural com- 
modities within the ‘area of produc- 
tion’’ from both wage and hour provi- 
sions of the act and authorizing Ad- 
ministrator of the Wage and Hour Di- 
vision to define the “area of produc- 
tion,’’ Administrator’s regulation pur- 
porting to limit “area of production” 
to establishments which obtain their 
materials from farms located within an 
arbitrary radius of 10 miles and to es- 
tablishments located outside corporate 
limits of towns of 2,500 or more popu- 
- lation, is invalid, as exceeding power 
delegated to Administrator. Fair La- 
bor Standards Act of 1938, § 13(a) (10), 
29 U.S.C.A. § 213(a) (10).—Fleming v. 
‘Farmers Peanut Co., 37 F.Supp. 628. 

Where evidence established that em- 
- ployees of peanut company were exempt 
from wage and hour provisions of Fair 
Labor Standards Act of 1938 under 
provision exempting employees engaged 
in, handling agricultural commodities 
within the area of production, failure 
of company to make, keep or. preserve 
records prescribed by regulations is- 
sued by Wage and Hour Division Ad- 
ministrator did not constitute a viola- 
tion of the act. Fair Labor Standards 
Act of 1938, §§ 11(c), 13(a) (10), 29 
U.S.C.A. §§ 211(c), 223 (2) (10).—Flem- 
ing v. Farmers Peanut Co., 37 F.Supp. 


The word “litigation”, as 
used in the Fair Labor Standards Act 
providing that the administrator of 
the wage and hour division of the De- 
partment of Labor may at his option 
appoint attorneys who may represent 
the administrator in any ‘litigation’ 
which he may bring under certain sec- 
tions of the Act and that all such 
“litigation” is subject to direction and 
control of the Attorney General, refers 
to civil actions and not to criminal 
proceedings. Fair Labor Standards Act 

§ 4(b), 29 U.S.C.A. § 204(b).—Sun- 
ppine Mining Co. v. Carver, 34 F.Supp. 


D.C.Ill. A corporation and its em- 
* ployees actually engaged in production 

of goods for interstate commerce are 
bound by terms of the Fair Labor 
Standards Act of 1938. Fair Labor 
Standards Act of 1938, 29 U.S.C.A. § 
201 et seq.—Martin v. Lain Oil & Gas 
Co., 36 F.Supp. 252. 

D.C.1N. The purpose of the Fair La- 

bor Standards Act is to eradicate from 
interstate commerce the evils attendant 
upon low wages and long hours of 
service in industry. Fair Labor Stand- 
ards Act 1938, § 1 et seq., 29 U.S.C.A. 
§ 201 et seq.—Fleming vy. Goldblatt 
Bros., 39 F.Supp. 701. 
’D.C.Ky. Some employees in any giv- 
en business enterprise may be covered 
by the Fair Labor Standards Act and 
others not. Fair Labor Standards Act 
of 1938, §§ 1-19, 29 U.S.C.A. §§ 201-219. 
—Baggett vy. Henry Fischer Packing 
Co., 37 F.Supp. 670. 

D.C.Ky. A rule adopted by Wage 
and Hour Division of Department of 
Labor for purposes of administration 
of Hair Labor Standards Act, that es- 
tablishment may be considered retail 
if more than 50 per cent. of the dollar 
value of its total sales are retail sales, 
is not binding upon court in any given 
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case, since the question cannot always 
be decided by arbitrary measurement 
and necessarily depends upon the facts 
in each particular case. Fair Labor 
Standards Act of 1938, §§ 6, 7, 13, 29 
U.S.C.A. §§ 206, 207, 213.—Stucker v. 
Roselle, 37 F.Supp. 864. : 

The definition of “service establish- 
ment” given by interpretative bulletin 
of Wage and Hour Division of De- 
partment of Labor, for administration 
of Fair Labor Standards Act, as in- 
cluding restaurants, hotels, laundries, 
garages, barber shops, beauty parlors 
and funeral homes, wherein service is 
given to customers as chief business 
of the concern, or work or labor is 
performed upon the person of the cus- 
tomer or upon property left by the 
customer, may be followed in deter- 
mining whether hat cleaner operated a 
“service establishment”. Fair Labor 
Standards Act of 1938, §§ 6, 7, 18, 29 
U.S.C.A. §§ 206, 207, 213.—Stucker v. 
Roselle, 37 F.Supp. 864. 

One engaged in hat cleaning and re- 
blocking conducted a “service establish- 
ment” within terms of Fair Labor 
Standards Act, and hence was exempted 
from minimum wage requirement where 
approximately 75 per cent. of his busi- 
ness was intrastate business. Fair La- 
bor Standards Act of 1938, §§ 6, 7, 13, 
29 U.S.C.A. §§ 206, 207, 213.—Stucker 
v. Roselle, 37 F.Supp. 864. 

In ordinary language, the “greater 
part” means more than 50 per cent. 
of the whole, where two parts only are 
being considered, and hence where 75 
per cent. of employer’s business was in 
intrastate commerce, such business was 
the “greater part’’ of the whole so as 
to exempt employer from minimum 
Wage requirements of Fair Labor 
Standards Act, though substantial por- 
tion of his business was_ interstate. 
Fair Labor Standards Act of 1938, §§ 
6, 7, 18, 29 U.S.C.A. §§ 206, 207, 213.— 
Stucker vy. Roselle, 37 F.Supp. 864. 

D.C.Ky. An. employee electing to 
take benefits of Fair Labor Standards 
Act must accept its restrictions also. 
Fair Labor Standards Act of 1938, § 
6(a), 29 U.S.C.A. § 206(a).—Cissell v. 
Great Atlantic & Pacific Tea Co., 37 
F.Supp. 913. 

D.C.La. A corporation which con- 
tracted with another for watchman 
service did not become an “employer” 
of the watchman who was thereupon 
furnished, simply by suffering or per- 
mitting such watchman to work, so as 
to render itself amenable to provisions 
of the Fair Labor Standards Act. Fair 
Labor Standards Act of 1938, §§ 3, 6, 
29 U.S.C.A. §§ 203, 206.—David v. Boy- 
lan’s Private Police, 34 F.Supp. 555. 

D.C.La. The United States was not 
the ‘“‘employer” of help hired by private 
mail” contractor, so as to make Fair 
Labor Standards Act inapplicable to 
them, and hence the contractor was 
subject to Fair Labor Standards Act. 
Fair Labor Standards Act of 1938, § 1 
et seq. and § 3, 29 U.S.C.A. § 201 et 
seq. and § 203.—Fleming v. Gregory, 
386 F.Supp. 776. 


D.C.La. The purpose of Fair Labor 
Standards Act is to’ prevent the ship- 
ment in interstate commerce of certain 
products and commodities produced in 
the United States under labor condi- 
tions as respects wages and’ hours 
which fail to conform to standards set 
up by the Act. Fair Labor Standards 
Act 1938, § 1 et seq., 29 U.S.C.A. § 201 
et seq.—Abadie v. Cudahy Packing Co. 
of Louisiana, 37 F.Supp. 164. 


D.C.La. In determining the right of 
a laborer who had been employed con- 
currently by two employers as a pump- 
er of stripper oil wells to recover wages 
and a penalty in like amountfrom one 
employer under Fair Labor Standards 
Act, the two concurrent salaries re- 
ceived by laborer from both employers 
and number of hours given by laborer 
to both jobs were to be added, and 
status of laborer was then to be con- 
sidered in view of provisions of the 
act. Fair Labor Standards Act §§ 6, 
7,0 16,/,29), ULSiGrAsG $$ 206) 9207216. == 
Woods y. Wilkerson, 40 F.Supp. 1381. 

D.C.Md. An employee whose wages 
were not reduced below minimum re- 


Act, although his 
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quirement of Fair Labor Sta ( 
wages were reduced 
at time of increase of wages of fellow 
employees to meet minimum require- 
ments of act, could not recover from 
employer amount of wages of which 
he was deprived by reduction, in ab- 
sence of any provision in act for en- 
forcement of section stating that no > 
provision of act should justify any 
employer in reducing a wage which 
was in excess of minimum wage. Fair 
Labor Standards Act of 1938, §§ 14, 
15, 16(a, b), 18, 29 U.S.C.A. §§ 214, 215, 
216(a, b), 218.—Remer v. Czaja, 36 F. 
Supp. 629. 

The section of Fair Labor Standards 
Act stating that no provision thereof 
should justify reduction of wages 
which were in excess of minimum 
wages could not be construed as limit- 
ing reduction of wages so long as 
reduction was not below minimum pre- 
scribed by act, in view of failure to 
provide any penalties for violation of 
that section. Fair Labor Standards 
Act of 1938, §§$.15.(a);16,,.18, 29° US: 
C.A. §§ 215(a), 216, 218—Remer vy. 
Czaja, 36 F.Supp. 629. 

The court had duty to construe 
language of provision of Fair Labor 
Standards Act that no employer should 
reduce a wage paid by him which was 
in excess of minimum wage prescribed 
by act in such manner as would make 
that provision consistent with other 
provisions of the act. Fair Labor 
Standards Act of 1938, § 18, 29 U.S. 
C.A. § 218.—Remer v. Czaja, 36 F.Supp. 
629. 

The provision of Fair Labor Stand- 
ards Act prohibiting employers from 
reducing a wage paid which was in 
excess of minimum wage under act, or 
from increasing hours of employment 
which were shorter than maximum, 
permitted, was to be construed as pro- 
hibiting any employer from breaching 
a binding contract for purpose of re- 
ducing wages or increasing hours of 
employment. Fair Labor Standards 
Act of 1938, § 18, 29 U.S.C.A. § 218.— 
Remer v. Czaja, 36 F.Supp. 629. 


D.C.Md. The purpose of the Fair 
Labor Standards Act is to establish 
and gradually to raise minimum wages, 
and overtime provisions in act were 
not, inserted in order to discourage 
or limit overtime work, but merely as 
an essential part of the plan to raise 
sub-standard wages by providing defi- 
nite pay for overtime work when such 
may be required, and there is noth- 
ing in the act which purports to impair 
right of employer and employee to 
contract in a manner not inconsistent 
with such basic scheme. Fair Labor 
Standards Act 1938, §§ 1-19, 29 U.S.C. 
A. §§ 201-219.—Missel v. Overnight 
Motor Transp, Co., 40 F.Supp. 174. 


Where interstate motor carrier’s em- 
ployee, who was receiving greater than 
total minimum wages prescribed by 
Fair Labor Standards Act for maxi- 
mum hours for work week, plus one 
and one-half times such minimum 
wages for hours which he claimed to 
have worked in excess of such stipu- 
lated maximum hours, was unable to 
state number of hours that he worked 
each week, except for a limited period,, 
and there could not be any customary 
number of hours because of inherent 
character of employee’s work, and car-. 
rier’s failure to keep record of hours 
employee worked was not for purpose 
of evading the act, weekly wage of 
employee, seeking to recover for over- 
time, would not be broken down into’ 
hourly rate by dividing his actual’ 
weekly rate by number of hours cus- 
tomarily worked for purpose of de- 
termining employee’s “regular rate” 
within act. Fair Labor Standards Act 
1938, §§ 1-19, 6(a, b), 7(a), 29 U.S.C. 
A. §§ 201-219, 206(a, b), 207(a).— 
Missel v. Overnight Motor Transp. Co., 
40 F.Supp. 174. 

In determining whether weekly or 
monthly wage of employee should be 
broken down into an hourly rate by 
dividing wage by number of hours 
customarily worked for purpose of de- 
termining employee’s ‘regular rate’ 
within Fair Labor Standards Act, each 
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issel_v. Overnight Motor Transp. 
40 F.Supp. 174. j 
_ District Court would not assume that 
employer was attempting to evade Fair 
Labor Standards Act merely because 
his interpretation of it was inconsistent 
with his employee receiving more 
wages, such as he might receive under 
some other interpretation, particularly 
if such other interpretation had no 
more substantial support than a form 
of administrative fiat springing from 
a desire on the part of administrative 
tribunal to produce abstract uniformity 
in its rulings, regardless of whether 
it is entirely reasonable so to do. Fair 
Labor Standards Act 1938, §§ 1-19, 29 
U.S.C.A. §§ 201-219.—Missel v. Over- 


night Motor Transp. Co., 40 F.Supp. 


174. 

Generally, the “regular rate’ at which 
employee is employed, within Fair La- 
bor Standards Act, means actual hour- 
ly rate of pay of employee computed 
by dividing his actual weekly wage by 
number of hours customarily worked. 
Fair Labor Standards Act 1938, §§ 1-19, 
6(a, b), 7(a), 29 U.S.C.A. §§ 201-219, 
206(a, b), 207(a).—Missel v. Overnight 
Motor Transp. Co., 40 F.Supp. 174. 

D.C.Mass. The District Court had 
jurisdiction of and Administrator of 
Wage and Hour Division of the United 
States Department of Labor had juris- 
diction to pursue proceeding to require 
employer to produce records in con- 
nection with investigation to determine 
whether employer had violated provi- 
sions of the Fair Labor Standards Act. 
Fair Labor Standards Act of 1938, § 
1. et seq., and §§ 6, 7(a), 9, 11(a, ¢), 
£5(a) (CL, 2, 5); 429) UiS:C2A.~ § 201, et 
seq. and §§ 206, 207(a), 209, 211(a, c), 
215(a) (1, 2, 5).—Fleming v. Lowell 
Sun Co., 36 F.Supp. 320. 

Congress in enacting the Fair Labor 
Standards Act did not intend the pro- 
ceedings brought against employer un- 
der the act should be conducted per- 
sonally by the Attorney General, and 
under the act the Attorney General has 
his choice whether he shall personally 
conduct proceedings under the _ act. 
Fair Labor Standards Act of 1938, § 
4(b), 29 U.S.C.A. § 204(b).—Fleming v. 
Lowell Sun Co., 36 F.Supp. 320. 

A proceeding by the Administrator of 
Wage and Hour Division of the United 
States Department of Labor to require 
employer to show cause why it should 
not be required to produce records and 
give evidence as required by subpoena 
duces tecum issued by acting regional 
director of the Wage and Hour Divi- 
sion which was served upon the em- 
ployer in connection with an investiga- 
tion of the employer under the Fair 
Labor Standards Act was not invalid 
because of the fact that the Attorney 
General of the United States did not 
join in the proceeding. Fair Labor 
Standards Act of 1938, § 4(b), 29 U. 
S.c.A. § 204(b).—Fleming v. Lowell 
Sun Co., 36 F.Supp. 320. 


The provision of the Fair Labor 
Standards Act making applicable provi- 
sions of Federal Trade Commission Act 
relating to depositions of witnesses, to 
the jurisdiction, powers and duties of 
the Administrator of the Wage and 
Hour Division of the United States De- 
partment of Labor, gives the Adminis- 
trator the power to issue and serve a 
subpoena duces tecum requiring an em- 
ployer to produce records in connection 
with investigation of employer under 
the Fair Labor Standards Act. Fair 
Labor Standards Act of 1938, § 9, 29 
U.S.C.A. § 209; Federal Trade Commis- 
sion Act §§ 9, 10, 15 U.S.C.A. §§ 49 
50.—Fleming v. Lowell Sun _Co., 36 
F.Supp. 320. 

onder provision of the Fair Labor 
Standards Act that principal office of 
Administrator of Wage and Hour Di- 
vision of United States Department of 
Labor shall be in the District of 
Columbia, but that he or his duly au- 
thorized representative may exercise 
any or all of the powers in any case, 
the Administrator has power to dele- 
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_ gate -his- power to issue a_ subpoena 
-duces_tecum to require production of 
records, in connection with an investi- 
gation of an employer under the act. 
Fair Labor Standards Act of 1938, § 4 
()p29F U.S. CAS 3 204(¢c).—_Fleming vy. 
Lowell Sun Co., 36 F.Supp. 320. 

A subpoena duces tecum served up- 
on employer in connection with investi- 
gation of employer conducted under 
the Fair Labor Standards Act was not 
invalid because it was issued by act- 
ing regional director of the Wage and 
Hour Division of the Department of 
Labor instead of by the Administrator 
of the Wage and Hour Division, since 
Administrator had power to delegate 
authority to sign the subpoena. Fair 
Labor Standards Act of 1938, § 1 et 
seq., and § 4(c), 29 U.S.C.A. § 201 et 
seq., and § 204(c).—Fleming v. Lowell 
Sun Co., 36 F.Supp. 320. 

A subpoena duces tecum which was 
served on employer to require it to 
produce records, in connection with an 
investigation of the employer jynder 
the Fair Labor Standards Act was 
not invalid because of fact that the 
official seal of the United States De- 
partment of Labor was not placed on 
the subpoena, Fair Labor Standards 
Act of 1938, §§ 9, 11(a), 29 U.S.C.A. §§ 
209, 211(a).—Fleming v. Lowell Sun 
Co., 36 F.Supp. 320. 

Application of the Fair Labor Stand- 
ards Act of 1938 to business of news- 
paper publishing company does not 
constitute violation of the company’s 
right to “liberty of the press’ since 
the labor regulations provided by the 
statute have no relation to the impar- 
tial distribution of news. Fair Labor 
Standards Act of 1938, § 1 et seq., 29 
U.S.C.A. § 201 et seq.; U.S.C.A.Const. 
Amend. 1,—Fleming v. Lowell Sun Co., 
36 F.Supp. 320. 

Publie good requires that newspaper 
industry as well as other industries in 
commerce or in production of goods 
for commerce be subject to the regula- 
tions of the Fair Labor Standards Act 
provided full freedom and liberty is 
given to the industry to publish. U. 
§8.C.A.Const. Amend. 1.—Fleming v. 
Lowell Sun Co., 36 F.Supp. 320, 


Application of minimum wage and 
maximum hour provisions of the Fair 
Labor Standards Act of 1938 to news- 
paper publishing company did not 
constitute an unreasonable and _ ar- 
bitrary “discrimination” against it in 
violation of Fifth Amendment because 
the act exempted from its provisions 
employees employed in connection with 
weekly or semiweekly neWspaper with 


circulation of less than 3,000, the 
major part of which is within the 
county where newspaper is_ printed 


Fair Labor Standards 
Act of 1938, § 1 et seq., and § 13(a) 
(8), 29 U.S.C.A. 201 et seq., and § 
213(a) (8); U.S.C.A.Const. Amend. 5. 
—Fleming v. Lowell Sun Co.. 36 F. 
Supp. 320. 

D.C.Minn. That an employer and 
employee agree to a rate of pay which 
does not represent that at which the 
employee is really employed cannot 
preclude the operation of the maxi- 
mum hours provisions of the Fair La- 
bor Standards Act, since private agree- 
ments which are inconsistent with 
wage and hour statutes must yield to 
the broader public policy declared in 
those statutes. Fair Labor Standards 
Act of 1938, § 7, 29 U.S.C.A. § 207.— 
Fleming v. Carleton Screw Products 
Co., 37 F.Supp. 754. 

Where employees, assured that they 
would receive the same earnings as 
before, signed agreements providing 
‘for setting up on employer’s books a 
wage rate lower than rate paid before 
date of agreements, overtime compen- 
sation was computed on lower rate, 
and a “bonus” sufficient to bring total 
wage for pay period to an amount 
equalling total hours worked during 
that period multiplied by hourly rate 
received before date of agreements was 
added, ‘‘bonus”, which was paid even 
when no overtime was worked, was not 
in fact a ‘‘bonus’” nor a_ “gift” or 
“gratuity,” but was required to be 
included in determining regular wage 


and published. 
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rate, and hence employees were not 
receiving compensation for overtime 
work at 1% times their regular wage 
rates as required by the Fair Labor 
Standards Act. Fair Labor Standards 
Act of 1938) §§ (7, 11 ¢c),. 15¢a)y Gi oa 
5), 29. U.S.C.A. §$§ 20%, 201 (ce). 215iGa) ee 
(1, 2, 5).—Fleming vy. Carleton Screw 
Products Co., 37 F.Supp. 754. ad t 
D.C.Mo. Where redcaps employed by 
terminal railway company continued | 
their employment after receiving notice 
from terminal company requiring red- 7 
caps to report the amount of tips re- 
ceived, guaranteeing to redcaps com- ~~ 
pensation not less than the minimum — 
wage provided by law, but advising 
them that the tips received would be | 
included in determining their compen-— =a 
sation and that the tips received might — 
be retained subject to their being © 
eredited on such guarantee, the red- 
caps impliedly accepted the terms of — 
the notice, and consented to whatever ~ 
was clearly stated in the announcement ~ 
and to whatever was clearly implied — 
from it. Fair Labor Standards Act 
1938, 29 U.S.C.A. § 201 et seq.—Harri- 
son v. Kansas City Terminal Ry. Co., 
36 F.Supp. 434, } 
Where terminal railway company 
notified redcaps that they must report 


nd 


i 
daily the amounts received as tips Hee any 
that the company guaranteed to red- — 
caps compensation not less than mini- 
mum wage provided by law, that the 
redcaps were privilege 


to retain tips 
received subject to their being credited 
on such guarantee and redcaps there- 
after continued in the employment of fx 
the company, and earnings by redca 
were in excess of minimum wage pre 
scribed by Fair Labor Standards Act, ) 
tips so received were to be treated as ina 
“wages” within such act. Fair Labor 
Standards Act 1938, 29 U.S.C.A. § 201 
et seq.—Harrison v. Kansas City Ter- 
minal Ry. Co., 36 F.Supp. 434. 4) 
“Redcaps,’” so called from the color — 
of the caps they wear, although ‘“‘ush- 
ers” is more descriptive of their func- 
tions, employed by terminal railway 
company were ‘‘employees” of company 
for the purposes of the Fair Labor 
Standards Act of 1938, Fair Labor 
Standards Act 1938, 29 U.S.C.A. § 201 
et seq.—Harrison v. Kansas City Ter. 
minal Ry. Co., 36 F.Supp. 434. es, 


Requirement by terminal railway 
company that tips received by redcaps 
be considered wages paid by company 
in determining whether minimum wage 
requirements of the Fair Labor Stand- 
ards Act had been complied with was 
not invalid on ground that there was 
no uniformity of ‘tips’ which consti- 
tuted a charge made to passengers for 
redcap service and which was therefore 
in violation of interstate commerce a 
providing that no common carrier 
shall by any special rate, rebate draw- 
back or other device charge or receive 
from any person or persons, greater or 
less compensation for services rendered 
than it charges or receives from others 
for a like service. Fair Labor Stand- 
ards Act 1938, 29 U.S.C.A. § 201 et 
ae Interstate Commerce Act, § 2, 49 _ 
Uz cow § 2.—Harrison v. Kansas City 
Terminal Ry. Co., 36 F.Supp. 434. es 

Redcaps who continued in employ- 
ment of terminal railway company 
after notice that tips received would be 
considered wages, and who received 
more than lawful minimum wages, were 
not entitled to recover either minimum 
wages, liquidated damages, or attor- — 
neys’ fees from company. Fair Labor 
Standards Act 1938, 29 U.S.C.A. § 201 
et seq.—Harrison v. Kansas City Ter- 
minal Ry. Co., 36 F.Supp. 434. 


D.C.N.H. In construing the Fair La- 
bor Standards Act of 1938, arguments 
founded upon common experience fur- 
nishing motive of Congress for the leg- 
islation may be material. Fair Labor 
Standards Act of 1938, 29 U.S.C.A. § 
201 et seg.—uU. S. v. Barr & Bloomfield 
Shoe Mfg. Co., 35 F.Supp. 75. 

D.C.N.H. Criminal information 
charging violations of the Fair Labor 
Standards Act of 1938, sufficiently set 
forth offenses charged, as against de- 
murrers. Fair Labor Standards Act of 
1938, 29 U.S.C.A. § 201 et seq.—. S. v. 
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Z Barr & Bloomfield Shoe Mfg. Co., 35 

E.Supp. 75. 

pe D.C.N.Y. The provisions of the 
ay Walsh-Healey Act authorizing the Sec- 
PS retary of Labor to hold hearings in re- 
.: gard to governmental contracts do not 
aan give general investigatory powers, but 
Rig give such powers only over factories 
ws and employees engaged in the perform- 
ance of governmental contracts. Walsh- 


AD Healey Act, § 5, 41-U.S.C.A. § 39.—Per- 
a kins v. Bndicott Johnson Corporation, 
ane 37 F.Supp. 604. 

: D.C.N.Y. The Fair Labor Standards 
‘ Act is constitutional. Fair Labor 
Standards Act of 1938, § 1 et seq., 29 
U.S.C.A. § 201 et seq.—Fleming v. 
Bldg. Corporation, 38 F.Supp. 


D.C.N.Y. The fact that a subpoena 
alleged a pending investigation in the 
matter of two corporations which were 
_ defendants in an action pending in 
_ federal district court and even involv- 
ing an investigation of alleged viola- 
tions of the same sections of the Fair 
Labor Standards Act claimed to have 
been violated in the complaint in the 
pending action, did not constitute them 
subpoenas of the federal court so as to 
authorize the court to quash the sub- 
_ poenas. Fair Labor Standards Act of 
1938, §§ 4(c),. 9, 29 U.S.C.A. §§ 204(e), 

alan ea v. Arsenal Bldg. Corpo- 
ration, 38 F.Supp. 675. 

_In proceeding instituted by Depart- 
ment of Labor involving an investiga- 
tion of alleged violations of the Fair 
Labor Standards Act, subpoenas were 
not objectionable because they were 
issued by the regional director instead 
of Administrator, Wage and Hour Di- 
vision of the Department ot Labor, 
Fair Labor Standards Act of 1938, §§ 4 
 (e), 9, 29 USCA. §§ 204(c), 309.— 
A Fleming y. Arsenal Bldg. Corporation, 
38 F.Supp. 675. : 
to) 


In determining motions 

- subpcenas of Wage and Hour Division 
of the Department of Labor, in a pend- 
ing investigation of alleged violations 
of the Fair Labor Standards Act, the 
rules of federal courts were inapplica- 
ble since neither subpcena nor examina- 
_ tion was of federal court. Fair Labor 
iy tandards Act of 1938, §§ 4(c), 9, 29 
ULS.C.A. §§ 204(c), 209; Federal Trade 
- Commission Act, §§ 9, 10, 15 U.S.C.A. 
 §§ 49, 50.—Fleming v. Arsenal Bldg. 
_ Corporation, 38 F.Supp. 675. 

The extent of equity jurisdiction of 
_ federal district court to correct what 
- gitizens say are unlawful acts of Unit- 
ed States Department of Labor or its 
- subordinates appointed under Fair La- 
bor Standards Act can be determined 
when application for such relief is 
‘properly made and jurisdiction of the 
officers intended to be affected by such 
equitable relief has been properly ob- 
tained. Fair Labor Standards Act of 
~ 1938, §§ 4(c), 9, 29 U.S.C.A. §§ 204(c), 

209; Federal Trade Commission. Act, 
— §§ 9, 10, 15 U.S.C.A. §§ 49, 50.—Flem- 

ing y. Arsenal Bldg. Corporation, 38 
F.Supp. .675. 

The provision of Federal Trade Com- 
mission Act regarding penalties, made 
applicable to proceedings under Fair 
- Labor Standards Act, being ‘‘penal,”’ 
should be strictly construed. Fair La- 
bor Standards Act of 1938, § 9, 29 U.S. 

C.A, § 209; Federal Trade Commission 
Act, § 10, 15 U.S.C.A. § 50.—Fleming 
vy. Arsenal Bldg. Corporation, 388 F. 
Pe supp... 6.75, 

_ _D.C.N.Y. In employee’s action under 
Fair Labor Standards Act, hourly rate 
of pay of employee was determined by 
dividing his weekly pay by the number 
of hours worked during the week. 
Fair Labor Standards Act of 1938, § 
Zee OU S.C.A. 202.—Muldowney v. 
Seaberg Wlevator Co., 39 F.Supp. 275. 

In action under Fair Labor Stand- 
ards Act by employee who stayed at 
; employer’s place of business at night, 
i, and in ordinary course of events had 
vo normal night’s sleep and ample time 
for meals and time for relaxation and 
entirely private pursuits, such time was 
excluded in computing employee’s 
hours of overtime. Fair Labor Stand- 
ards Act of 1938, § 2, 29 U.S.C.A. 
202.—Muldowney v. Seaberg Blevator 
Co., 39 F.Supp. 275. 
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D.C.Ohio. The main objective of the 
Fair Labor Standards Act is to reduce 
unemployment without financially hurt- 
ing industry or its employees. Fair 
Labor Standards Act § 1 et seq., 29 U. 
S.C.A. § 201 et seq.—Williams v. Gen- 
eral Mills, 39 F.Supp. 849. 

An employer and employee may not 
circumvent the Fair Labor Standards 
Act by agreeing on a regular rate of 
pay without regard to compensation 
which employee actually receives. Fair 
Labor Standards Act § 1 et seq. 29 
U.S.C.A. § 201 et. seq.—Williams v. 
General Mills, 39 F.Supp. 849. 

A wage and hour contract between 
employer and employees should not be 
permitted to circumvent the Fair La- 
bor Standards Act, though the union 
to which the employees belong has in- 
dorsed the contract, since it is not con- 
templated that either the union or em- 
ployer can resort to any arrangement, 
method, or subterfuge that would ren- 
der ineffective the congressional intent. 
Fair-Labor Standards Act, § 1 et seq., 
29 U.S.C.A. § 201 et seq.—Williams v. 
General Mills, 39 F.Supp. 849 

The attempt by wage and hour con- 
tract between employer and employees, 
two days before effective date of Fair 
Labor Standards Act, to circumvent the 
purpose of the act by reducing wages, 
maintaining same number of hours and 
giving workmen the same pay was vio- 
lative of the act, notwithstanding that 
rate agreed upon was above the mini- 
mum prescribed, and hence employees 
were thereafter entitled to recover. dam- 
ages provided by the act, particularly 
where contract was procured by mis- 
representation and coercion, and con- 
tract sought to circumvent intent of 


Congress. Fair Labor Standards Act, 
§§ 2, 7(a), 16(b), 18, 29 U.S.C.A. §§ 
202, 207(a), 216 (b), 218—Williams 


y. General Mills, 39 F.Supp. 849. 


D.C.Okl, The purpose of section of 
Fair Labor Standards Act providing 
that an employer who violates provi- 
sions of act is liable to an employee 
affected thereby in amount of unpaid 
wage and an additional equal amount 
as liquidated damages is compensation 
to employee and not punishment to 
employer. Fair Labor Standards Act 
of 1938, § 16(b), 29 U.S.C.A. § 216(b).— 
Hargrave v. Mid-Continent Petroleum 
Corporation, 36 F.Supp. 233. 

D.C.Pa. The Fair Labor Standards 
Act does not violate the Fifth Amend- 
ment of JWFederal Constitution. Fair 
Labor Standards Act of 1938, § 1 et 
seq., 29 U.S,C.A. § 201 et seqg.; U.S.C. 
A.Const. Amend. 5.—Berger y. Clouser, 
36 F.Supp. 168. 

The Fair Labor Standards Act does 
not violate Tenth Amendment of Fed- 
eral Constitution. Fair Labor Stand- 
ards Act of 1938, § 1 et seq., 29 U.S.C. 
A. § 201 et seq.; U.S.C.A.Const. Amend. 
10.—Berger v. Clouser, 36 F.Supp. 168. 


The Fair Labor Standards 
is constitutional. Fair Labor 
Standards Act of 1938, §§ 6, 7, 17, 29 
U.S.C.A. §§ 206, 207, 217.—Fleming y. 
A. B. Kirschbaum Co., 38 F.Supp. 204. 
The nature of employee’s occupation 
determines whether or not the employ- 
er is, so far as the employee is con- 
cerned, subject to the Fair Labor 
Standards Act. Fair Labor Standards 
ACH OL 1939, 28S" Sl) e105 louse Lease OC. a 
§§ 203(j), 206, 207.—Fleming y. A. B. 
Kirschbaum Co., 38 F.Supp. 204, 
Where landlord leased portions. of 
building to manufacturing concern en- 
gaged in interstate commerce and as 
part of the consideration for the rent 
landlord through its employees heated 
the building, kept it in repair, fur- 
nished steam and direct electric cur- 
rent to those of its tenants who de- 
sired it, cleaned portions of building 
which were not leased and provided 
means of ingress and egress for its ten- 
ants or employees, and for property 
being shipped to and from them, the 
landlord was not a ‘service establish- 
ment” within section of Fair Labor 
Standards Act providing that the sec- 
tions regarding hours and wages 
should not apply to service establish- 
ments. Fair Labor Standards Act of 
1938, §§ 6, 7, 13(a) (2), 29 U.S.C.A. 
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and scrip issued prior thereto. 
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§ 206, 207, 213(a) (2).—Fleming vy. | 
iN B. ose Can ae ‘Supp. 204. — 


The test in determining whether an 
employer is a “service establishment” 
within provision of Fair Labor Stand- 
ards Act that sections regarding wages 
and hours shall not apply to service 
establishments is the pray, business 
of the employer, not the particular 
occupation of the employee, since the 
exemption relates to employers only. 
Fair Labor Standards Act of 1938, §§ 
6, 7, 18(a) (2), 29 U.S.C.A. §§ 206, 207, 
213(a) (2)—Fleming v. A. B, Kirsch- 
baum Co., 38 F.Supp. 204. 

D.C.Pa. Under section of Fair Labor 
Standards Act providing that admin- 
istrator of wage and hour division or 
his duly authorized representative may 
exercise any or all of his powers in 
any place, administrator had authority 
to delegate his power to issue sub- 
poenas, but regional directors or acting 
regional directors to whom power was 
delegated were not authorized to re- 
delegate power to anyone else, such as 
attorney in employ of regional director. 
Fair Labor Standards Act of 1938, §§ 
4(c), 9, 11(a), 29 U.S.C.A. §§ 204(c), 
209, 211(a); Federal Trade Commis- 
sion Act § 9, par. 2 and § 10, 15 US. 
C.A. § 49, par. 2, and § 50.—Fleming 
vy. Easton Pub. Co., 38 F.Supp. 677. 

D.C.Tenn. The minimum wage and 
overtime compensation prescribed by 
Fair Labor Standards Act must be paid 
to employee in cash or by negotiable 
instrument payable at par, except as 
otherwise permitted by act. Fair La- 
bor Standards Act of 1938, § 3(m), 29 
U.S.C.A. § 203(m).—Fleming y. Pearson 
prey eed Flooring Co., 39 F.Supp. 

An employer, who was engaged in the 
production of goods for interstate com- 
merce, by issuing scrip, which had no 
regular redemption date, and which 
was not negotiable at par, for wages 
to employees who were employed at 
scheduled rates equal to bare minima 
prescribed by Fair Labor Standards 
Act as payment of their regular wages 
and overtime compensation, was_vio- 
lating the act, and there was no basis 
for a distinction between scrip so is- 
sued at or after end of the pay nee 

air 
Labor Standards Act of 1938, a] 1 et 
seq., 6, 7, 15(a) (2), 29 U.S.C.A. §§ 201 
et seq., 206, 207, 215(a) (2).—Fleming 
v. Pearson Hardwood Flooring Co., 39 — 
F.Supp. 300. 

An employer, who was engaged in 
the production of goods for interstate 
commerce, by paying certain of its em- 
ployees at rates less than 25 cents an 
hour during period from October 24, 
1938, through October 23, 1939, and 
at rates less than 380 cents an hour 
thereafter to date of complaint, vio- 
lated provisions of Fair Labor Stand- 
ards Act. Fair Labor Standards Act. 
of 1938, §§ 6, 15(a) (2), 29 U.S.C.A. §§ 
206, 215(a) (2).—Fleming v. Pearson 
ya eee Flooring Co., 39 F.Supp. 


An employer, who was engaged in the 
production of goods for interstate com- 
merce, by paying to certain of its 
employees compensation at rates less 
than 1% times their regular rates of 
pay for hours worked in excess of 
44 per week during period from Octo- 
ber 24, 1938, through October 23, 1939, 
and for hours worked in excess of 42 
per week during period from October 
24, 1939, to date of complaint, vio- 
lated provisions of Fair Labor Stand- 
ards Act. Fair Labor Standards Act 
of 1938, §§ 7, 15(a) (2), 29 U.S.C.A. §§ 
207, 215(a), (2)._Fleming v. Pearson 
aia es Flooring Co., 39 E.Supp. 


The compensation of employees, who 
were engaged in production of goods 
for interstate commerce, and who were 
employed at regular rates of pay great- 
er than minima prescribed by Fair La- 
bor Standards Act, for overtime at rate 
of 1% times the statutory minimum, 
constituted a violation of the act. Wair 
Labor Standards Act of 1938, §§ 7, 15 
(a) (2), 29 US.CA. §§ 207, 215(a) (2). 
—Wieming vy. Pearson Hardwood Floor- 
ing Co., 39 F.Supp. 360. 

An employer, engaged in production 


= 


; 
' 
f 
} 
4 


ee ee ee 


- for 


regular rate, 


extra wages for each 
work 


week attributable to excess of 


- overtime rate over regular rate, addi- 
“tions to cash wages at cost or deduc- 
tion from 


stipulated wages in the 
amount deducted or at cost of the item 
which deductions were made, 
whichever was less, and total wages 
for each work week, violated the Fair 
Labor Standards Act. Fair Labor 
Standards Act of 1938, §§ 1 et seq., 11 
(c), 15(a) (5). 29 US.CA.§§ 201 et 
seq., 211(c), 215(a) (5)—Fleming v. 
Pearson Hardwood Flooring Co., 
F.Supp. 300. 


D.C.Tenn. The prime purpose of the 
Fair Labor Standards Act is to fix 
standards of hours and wages for la- 
borers engaged in handling goods or 
producing goods for, interstate com- 
merce, Fair Labor Standards Act, 29 
U.S.C.A. §§ 201-219.—Tolliver vy. Cuda- 
hy Packing Co., 39 F.Supp. 337. 

D.C.Tex. To question the efficacy of 
a regulation or a power emanating from 
or vested in an executive, such as the 
administrator of the wage and hour 
division, it is necessary to have that 
executive in the suit. Fair Labor 
Standards Act, 29 U.S.C.A. 201 et 
seq.—A. H. Belo Corporation y. Street, 
35 F.Supp. 430. 

D.C.Tex. The Fair Labor Standards 
Act must be liberally construed. Fair 
Labor Standards Act of 1938, §§ 1-19, 
29 U.S.C.A. §§ _201-219.—Lefevers VY. 
General Export Iron & Metal Co., 36 
F.Supp. 838. . 

D.C.Tex. Where proceeding is taken 
against employer under Fair Labor 
Standards Act on alleged complaint of 
an employee, name of employee making 
complaint should be disclosed to em- 
ployer. Fair Labor Standards. Act 
1938, 29 U.S.C.A. § 201 et seq.—A. H. 
Belo Corporation y. Street, 36 F.Supp. 
907. 


The Fair Labor Standards Act strikes 
down the right of an employee to con- 
tract for less than a minimum wage, 
but it does not strike down the right 
of an employee and employer to con- 
tract with nese to vane waned 
are in excess of minimum wages. ir. 
Labor Standards Act 1938, 29 U.S.C.A. 
§ 201 et seq—A. H. Belo Corporation 
y. Street, 36 F.Supp. 907. 

Where employees were paid more 
than minimum wages fixed by the Fair 
Labor Standards Act, contract between 
employer and employees fixing com- 
pensation for overtime at less than one 
and one-half times the regular pay 
was upheld. Fair Labor Standards Act 
1938, 29 U.S.C.A. § 201 et seq—A. Hi. 
Belo Corporation v. Street, 36 F.Supp. 
907. ’ 3 
D.C.Tex. A watchman of an idle oil 
well drilling rig, who sought compen- 
sation for overtime and penalties under 
Fair Labor Standards Act after having 


accepted without protest pay called for 
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in his contract of employment, was not 
entitled to have act liberally construed 
in his favor. Fair Labor Standards 
Act of 1938, §§ 1-19, 29 U.S.C.A. §§ 
201-219. Brown v. Carter Drilling Co., 
38 F.Supp. 489. 3 3 

A watchman of an idle oil well drill- 
ing rig employed to watch rig during 
period between drilling of one well and 
beginning of drilling of another well 
was not within Fair Labor Standards 
Act and could not recover thereunder 
alleged unpaid overtime compensation 
and penalties. Fair Labor Standards 
Act of 1938, §§ 1-19, 29 U.S.C.A. §§ 
201-219. Brown v. Carter Drilling Co., 
38 F.Supp. 489. 

D.C.Tex. ._The Pair Labor Standards 
Act is a “remedial statute” aimed at 
bettering the status of labor in the 
interest of humanity and as such is 
entitled to liberal construction. Fair 
Labor Standards Act § 1 et seq., 29 


C.Va. A manufacturer h used 
materials shipped to it in inter- 


aw 


transported a large percentage of its 
products in “interstate commerce’ was 


Act of 1938. Fair Labor Standards Act 
of 1938, 29 US.C.A. 201 et seq.— 
Fleming y. Tidewater Optical Co., 35 
F.Supp. 1015. 

A manufacturer which, before the 
Fair Labor Standards Act of 1938 be- 
came effective, was contacted by com- 
petitors with reference to complying 
with the minimum wage provisions of 
the act but which gave the competi- 
tors no encouragement and which after 
the act became effective was guilty of 
extensive and continuous violations 
thereof over a 16-month period could 
not maintain position that violation was 
result of inadvertence and ignorance, 
particularly where manufacturer made 
no effort to adjust wages found due by 
investigator as result of the violations. 
Fair Labor Standards Act of 1938, 29 
U.S.C.A. § 201 et seq.—Fleming v. Tide- 
water Optical Co., 35 F.Supp. 1015. 

The Fair Labor Standards Act of 
1938 was designed to protect the la- 


‘ boring public generally against the 


practices which it outlaws. Fair lLa- 
bor Standards Act of 1938, 29 U.S.C.A. 
§ 201 et seq.—Fleming v. Tidewater 
Optical Co., 35 F.Supp. 1015. 

D.C.Va. The Fair Labor Standards 
Act is constitutional. Fair Labor 
Standards Act 1938, § 1 et seq., 29 U. 
S.C.A. § 201 et seq—Magann vy. Long’s 
Baggage Transfer Co., 39 F.Supp. 742. 

Where contractor agreed to transport 
United States mails from post office to 
and from railway stations and contrac- 
tor employed mail truck driver, fixed 
and paid his wages and determined his 
hours of labor, the contractor and not 
the United States was the “employer” 
of the truck driver so that the Fair La- 
bor Standards Act applied, notwith- 
standing the United States Post Office 
Department reserved for itself a con- 
siderable measure of supervision and 
control of the contractor's operations. 
Fair Labor Standards Act 1938, §§ 2, 3 
(d), 13(b) (1), 29 U.S.C.A. §§ 202, 203 
(d), 213(b) (1).—Magann vy. Long’s 
Baggage Transfer Co., 39 F.Supp. 742. 

In action by mail truck driver em- 
ployed by contract carrier transporting 
mails under contract with Post Office 
Department to recover unpaid mini- 
mum wages, provision of Fair Labor 
Standards Act relating to minimum 
wages was applicable and_ binding. 
Fair Labor Standards Act 1938, § 6, 29 
U.S.C.A. § 206.—Magann v. Long’s 
Baggage Transfer Co., 39 F.Supp. 742. 

Cal.Super. Order of Industrial Wel- 
fare Commission relating to unclasgsi- 
fied occupations was void because it 
showed on its face that the commission 
in making order disregarded the di- 
rections of the legislature by lumping 
together for consideration a miscellany 
of unspecified, unsegregated industries, 
whereas its statutory authority required 
it to hear and determine matters re- 
lating to each separate industry sep- 
arately. St.1913, p. 633, §§ 8, 4 and 
page 634, §§ 5, 6, as amended by St. 
1921, p. 379.—People v. Johnson, 109 P. 
2d 770. 

Statute authorizing fixing by Indus- 
trial Welfare Commission of minimum 
wages for women and minors employed 
in industry intended that the wages 
to women and minors in all industries 
should be adequate to the pyccned pur- 
poses, but reposed no arbitrary dis- 
cretion in the commission whose duty 
it is to see that all we2ges meet the 
statutory requirement. 

3, 4, and page 634, §§ 5, 6, 
amended by St.1921, p. 
Johnson, 109 P.2d 770. 

Statute authorizing fixing by Indus- 
trial Welfare Commission of minimum 
wages for women and minors employed 
in industry, providing that notice of 
hearing by commission shall be given 
by advertisement in at least one news- 
paper published in 12 specified cities 
in the state, impliedly required that 
purpose of the hearing should be stated 


; as 
379.—People v. 


hs nae bd 
in the notice. 


Johnson, 109 P.2 eae 
- Notice that purpose of hearing by 
state commerce and which sold and © 


subject to the Fair Labor Standards— 


St.1913. ip: 6335;, 
‘diem wages’”’ 


hoe 


fg an 4 

"St,1913,, R. 
amended by St.1921, p. 37 
CRIT AS 


rie 
63: 


6; 
9.—People 


gl 
eople 


welfare commission was to resein 


grouped in classes, and the term “un- 


Classified occupations” standing alone 


would have little, if any, significan 
as a means of giving notice. St.1913, 
p. 634, § 6, as amended by St.1921 
379.—People y. Johnson, 109 P.2d 

Provision of statute relating to fi 


minimum wages for women and | 


vailing rate of wages applicable ther 
must be resolved by the procedure 
vided in the statute before the contr 
is awarded and thereby provide a fir 
wage base for the bidders as well as 


tract was executed and the work th 
under commenced was too late. 
C.S.A. ¢..97, §§ 42, 43, 257.—Indus! 
Commission v. State Federation of L 
bor; 110. P.2d 253. f sent 

Statute providing for fixing of wages 
on public work and for payment of 
prevailing wage contemplates a deter- 
mination of the prevailing wage for 
work of a similar nature at the ti 


= oad 


be pertinent for consideration in deter- 
mining the ultimate question conce 
ing the actual prevailing wage rate ap- 
plicable to a given public work, 
C.S.A. ¢. 97, §§ 42, 4 
Commission y. State Federation of Li 
bor, 110 P.2d 253. Sc pr a 
Colo, The enactment of a new a 
which withdrew from old act the p 
viously conferred jurisdiction of the 
Industrial Commission to establish 
minimum rates of wages for highway 
construction contracts, and which— 
posed legislative rates, defeated — 
pending suit to enjoin state engine 


entering into contracts until prevailing 


Ill. The prevailing wage law requir- 
ing contractors engaged -in public 
works to pay the per diem wage prev- 
alent in the locality where the work 
is to be performed, and declaring that 
the term ‘general prevailing rate per 
shall be the rate deter- 
mined upon as such rate by the pub- 
lie body awarding the contract or au- 
thorizing the work, but neither defining 
the term nor furnishing a standard for 
ascertaining a wage, is an unconstitu- 
tional delegation of power. Smith- 
Hurd Stats. c. 48, §§ 39n, 390, 39q.— 
Reid v. Smith, 30 N.f.2d 908, 875 Ill. 
147, 182 A.L.R. 1286. 

The provision of the prevailing wage 
law which requires contractors engaged 


ey be / 
8, } 


by Industrial Welfare Commission of — 


ss, 
38 


- 


and bidders on highway project from — 


3% 


ne 


, 257.—Industrial 


ty 
he ) N.E2d 908, 


§ 324 


in public works to pay the per diem 
wage prevalent in the locality where 
the work is to be performed, authoriz- 
ing forfeitures or penalties to be re- 
tained and withheld from the contract 
price by the public body awarding the 
contract or the Department of Labor 
and giving the power to render deci- 
sions in that regard, confers judicial 
power on such bodies contrary to the 
Constitution, and the fact that an ap- 
peal is provided from the decision of 
the awarding body or Department of 
Labor in so declaring a forfeiture does 
not justify one department of govern- 
ment in exercising powers belonging to 
another. Smith-Hurd Stats. ec. 48, 

390: Smith-Hurd Stats.Const. art. 3. 
—Reid v. Smith, 30 N.H.2d 908, 375 Ml. 
147, 1382 A.L.R. 1286. : 

The prevailing wage law requiring 
contractors engaged in public works 
to pay the per diem wage prevalent in 
the locality and empowering the public 
body awarding the contract or author- 
izing the work to determine the wage 
rate is unconstitutional as depriving 

the taxpayers of the benefit to be de- 
rived from the right_of the employer 
and employee engaged in public works 
freely to contract on the matter of wa- 
ges and hours. Smith-Hurd Stats. c. 
48, § 39n et seq.; Smith-Hurd Stats. 
Const. art. 2, § 1—Reid v. Smith, 30 
975 (Ill, 147,, 132, A.L.R. 
1286. ins 

il. Where plaintiffs were appointe 
to police department of city of Rock- 
ford on February 22, 1937, and on 
May 7, 1939, and completed one year’s 
duty as regularly employed patrolmen 
on February 22, 1938, and on May 7, 
1940, plaintiffs became “policemen 
within contemplation of Policemen’s 
Minimum Wage Act immediately upon 
appointment and were then entitled to 
receive minimum wages, since Police- 
men’s Minimum Wage Act applies to 
any member of a regularly constituted 
police department of a city commis- 
sioned to perform police duties, includ- 
ing patrolmen. Smith-Hurd Stats. ¢. 
24, §§ 854, $60a, 860b.—Morgan v. City 
of Rockford, 31 N.H.2d 596, 375 Ill. 
A326. 

Ill.App. The Minimum Wage Law 
should be strictly construed, and enu- 
meration of specified things therein ex- 
cludes all others not specified. Smith- 
Hurd Stats. c. 48, § 198 et seq., and § 
199.—People v. Maggi, 33 N.E.2d 925. 


One operating beauty shop was en- 
gaged in “industry, trade or business 
within Minimum Wage Law, not a 
“profession,” and hence*subject to fine 
for failure to file report of hours 
worked by, and wages paid to, her 
employees with State Department of 
Labor, as required by such law. Smith- 
Hurd Stats. c. 48, § 198 et seq., and § 
199; c. 1634, § 15 et seq., and §§ 15, 16. 
—People v. Maggi, 33 N.H.2d 925. 
Ill.App. One operating beauty shop 
was engaged in “industry, trade or 
business” within Minimum Wage Law, 
not a “profession,’’ and hence subject 
to fine for failure to file report of 
hours worked by, and wages paid to 
her employees with State Departmen 
of Labor, as required by such law. 
Smith-Hurd Stats. c. 48, § 198 et seq., 


and § 199; ec. 16%, § 15 et seq., an 

eS S$. 16.—People v. Maggi, N.E. 
2d 925. 

Ky. The Act of 1940 relating to em- 


loyer-employee relation and requiring 
by section 17 the payment of time and 
a half to employees working seven days 
in any work week, but exempting ho- 
tels and their dining rooms from oper- 
ation thereof, is invalid for arbitrary 
classification as respects section 17 as 
applied to employer operating inde- 
pendent restaurant and bakery, who, 
under provisions of the act, would be 
required to pay overtime to his em- 
ployees if they worked the time speci- 


fied. “Acts"1940;'c) 105; art. 1, §§ 2 
(h), 17; art.'5; Const.Ky. § 1.—Bur- 
row v. Ka fhammer, 145 S.W.2d 1067. 
284 Ky. 753. 


- In action to recover face value 
of script issued by defendant to its 
employees, complaint alleging that 
plaintiff had presented script to defend- 


MRT LAE 
MASTER AND SERVANT 
ant for payment in cash on February 
14, 1939, together with a statement of 
the script and from whom purchased, 
sworn to by plaintiff, and that the 
fourteenth and twenty-eighth days of 
each month were the days on which 
defendant redeemed its script in cash, 
alleged substantial compliance with 
statute requiring keeping of records 
and presentation of sworn statement 
and stated a cause of action, in absence 
of a motion to require plaintiff to make 
petition more specific. Ky.St. § 4758b- 
1.—Clear Fork Coal Co. v. Robertson, 
148 S.W.2d 1047, 285 Ky. 659. 

Plaintiff was entitled to recover face 
value of script issued by defendant to 
its employees, even though statutory 
records required to be kept by him may 
not have possessed sufficient accuracy, 
and small part of script was taken 
in making change, where plaintiff’s tes- 
timony disclosed a substantial compli- 
ance with statute, no material inac- 
curacy was pointed out, and defendant 
introduced no evidence. that plaintiff 
had not in good faith acquired the 
script in exchange for merchandise of 
equal value. Ky.St. § 4758b-1—Clear 
Fork Coal Co. v. Robertson, 148 S.W. 
2d 1047, 285 Ky. 659. 

Ky. The 1932 Act authorizing is- 
suance of non-transferable scrip by em- 
ployers, declaring repeal of all incon- 
sistent laws, was intended to eliminate 
that part of 1924 Act which required 
that scrip be transferable. Ky.St. § 
4758b-2.—Barker y. Stearns Coal & 
Gumaien Co., 152 S.W.2d 953, 287 Ky. 


4 


Although ordinarily Legislature may 
declare non-negotiable or non-assign- 
able any particular instrument rep- 
resenting a promise to pay money, 
where it represents wages owing a la- 
borer for work done, legislative action 
and authority is subject to restriction 
of constitutional provision. Const, § 
244.—Barker v. Stearns Coal & Lumber 
Co., 152 S.W.2d 953,287 Ky. 340. 

So much of statute relating to is- 
suance of scrip and tokens as author- 
izes issuance, sale, gift or delivery of 
any instrumentality to wage earners 
employed in factories, mines, work- 
shops, or by corporations for wages 
earned, which is non-assignable or non- 
transferable and is redeemable only in 
merchandise or something other than 
lawful money, is unconstitutional and 
woe ee § itty Aeeg § 244.— 

er v. Stearns Coal Lumber Co. 
152 S.W.2d 953, 287 Ky. 340 i 


Scrip issued by employer to laborers, 
being presumed to have been issued 
for. wages earned for services ren- 
dered, was transferable and wag re- 
deemable in cash, the terms thereof 
to the contrary notwithstanding, and 
petition by one to whom local mer- 
chants, transferees of scrip from la- 
borers, had transferred the scrip, in ac- 
tion against employer to recover value 
of scrip stated a cause of action, the 
statute authorizing issuance of non- 
transferable scrip for wages earned 
being unconstitutional. Ky.St. § 4758b- 
2.--Barker v. Stearns Coal & Lumber 
Co., 152 S.W.2d 953. 287 Ky. 340. 


Me. The statutory provision, making 
employer’s failure for two months to 
pay minimum fair wage rates reported 
by wage board a condition precedent to 
court action by Commissioner of Labor 
to enforce such rates, is “mandatory” 
and must be complied with to confer 
jurisdiction on tribunal to which ae- 
tion is_ presented. Pub.Laws 1939, ec. 
rb § 12.—Stinson y. Taylor, 17 A.2d 
7 


. 


In enforcing minimum fair wage rates 
under Wage Act, a justice of superior 
court exercises special and limited ju- 
risdiction, which is purely statutory 
and not according to common law, so 
that such court is without jurisdiction 
and proceeding is nullity, unless statu- 
tory conditions precedent are strictly 
complied with. Pub.Laws 1939, e. 289, 
§ 12.—Stinson vy. Taylor, 17 A.2d 760. 

The statutory provisions, prescribing 
conditions precedent to court action by 
Commissioner of Labor to enforce min- 
imum wage rates, cannot be changed 
by parties’ consent, nor can lack of 


5 ~ . 


jurisdiction be waived. , ‘Pub.Laws 1939, 
ce. 289, § 12.—Stinson v, Taylor, 17 A. 


2d 760. 


In action by Commissioner of Labor 
to enforce minimum fair wage rates 
established by wage board for women 
and minors employed in fish packing 
industry, where record did not show 
that any employer in such industry 
failed for two months or at all to pay 
established wages after service _ of 
board’s report, but showed that action 
was brought within month after report 
was filed and served, justice of superior 
court was without jurisdiction and 
proceedings were nullity. Pub.Laws 
1939, c. 289, § 12.—Stinson v. Taylor, 
17 A.2d 760. ; 

Mich. The act penalizing discrimina- 
tion in wage rates between men and 
women under specified conditions sets 
out only one offense, and the words 
“or who shall pay any female engaged 
in the manufacture or production of 
any article,’ ete., are only definitive 
of what constitutes discrimination in 
payment of wages. Pub.Acts 1931, No. 
328, 556.—General Motors Corpora- 
tion v. Read, 293 N.W. 751, 294 Mich. 
558, 130 A.L.R. 429. 

The word “similarly”, as used in act 
providing that any employer who shall 
pay any female engaged in manufacture 
or production of any article of like 
value, workmanship, and production a 
less wage, by time or piece work, than 
is being paid to males similarly em- 
ployed in such manufacture, produc- 
tion, or in any employment formerly 
performed by males, shall be guilty 
of a misdemeanor, means substantially 
alike. Pub.Acts 1931, No. 328, § 556.— 
General Motors Corporation y. Read, 
293 N.W. 751, 294 Mich. 558, 130 A.L. 
R, 429. 

The act penalizing the discrimination 
in wage rates between men and women 
under specified conditions seeks to pre- 
vent exploitation of women workers 
and adopts a reasonable means to do 
so. Pub.Acts 1931, No. 328, § 556.— 
General Motors Corporation v. Read, 
293 N.W. 751, 294 Mich. 558, 130 A.L. 
R. 429, 

Minn. The provision of the Unem- 
ployment Compensation Law under 
which protection of the law is denied 
to employees who perform services out- 
side of the corporate limits of cities of 
10,000 population for an employer who 
has paid all contributions due and pay- 
able for employment during prior pe- 
riods and is not subject to the Fed- 
eral Social Security Act is not void as 
unreasonable legislative classification. 
Mason’s Minn.St.Supp.1938, § 4337-39; 
Mason’s Minn.St.Supp.1940, § 4337-22, 
subd. H(6) (k); Const.Minn. art. 4, §§ 
33,0343 0 -arty..950 $5.1) U.S.C AcConsi= 
Amend. 14.—Eldred v. Division of Hm- 
ployment and Security, Department of 
Social Security, 295 N.W. 412, 

N.Y. The remedial or procedural 
provisions of statute under which la- 
borers on public works must be paid 
not less than prevailing rate of wages 
will not be restricted within limits 
narrower than the affirmative rights 
and obligations which may be con- 
veniently enforced through their ap- 
plication. Labor Law, § 220, subd. 8. 
—Heaney v. McGoldrick, 35 N.H.2d 


“641, 286 N.Y. 38, reversing 23 N.Y.S. 


2d 552, 260 App.Div. 855. 


Under statute requiring fiscal officer, 
holding a hearing to determine whether 
prevailing wages are paid to laborers 
on public works, to serve notice thereof 
personally or by mail on any person 
or corporation affected thereby, where 
one of city firemen on behalf of him- 
self and others similarly situated chal- 
lenged rate of pay of city firemen as 
less than prevailing wages, city comp- 
troller, in hearing petition, was not 
required to serve notice upon all per- 
sons employed by city as licensed fire- 
men. Labor Law, § 220, subd. 8.— 
Heaney v. McGoldrick, 35 N.H.2d 641, 
286 N.Y. 38, reversing 23 N.Y.S.2d 552, 
260 App.Div. 855. ; 

The provision requiring fiscal officer 
to serve notice of intention to investi- 
gate prevailing rate of wages paid to 
laborers on public works to every 


_ private contractors engaged in con- 


Tr emp 1c : 
I ig be Oo receive the 
evailing | ' pay as- 
‘ter the investigation is 
ntended to apply to employees of 


struction of public work. Labor Law, 
§ 220, subd. 8.—Heaney yv. McGoldrick, 
35 N.H.2d 641, 286 N.Y. 38, reversing 
23 N.Y.S.2d 552, 260 App.Div. 855. 

Under statute requiring fiscal officer, 
holding a hearing to determine wheth- 
er prevailing wages are paid to labor- 
ers on public works, to serve notice 
thereof personally or by mail on any 
person or corporation affected thereby, 
an employee who initiates the investi- 
gation and employer who must pay 
rate determined by the investigation 
are “persons affected” by the investiga- 
tion who are entitled to notice, but 
other persons in similar employ as one 
who initiates the complaint are not 
persons affected, since, though they 
may claim benefit of the determination, 
yet if they receive no notice of the 
investigation, they are not bound by 
the determination in the same sense 
as the employee who initiated the in- 
vestigation. Labor Law, § 220, subd. 
8.—Heaney v. McGoldrick, 35 N.E.2d 
641, 286-N.Y. 38, reversing 23 N.Y.S. 
2d 552, 260 App.Div. 855. 

Under statute requiring fiscal officer, 
holding a hearing to determine whether 
prevailing wages are paid to laborers 
on public works, to serve notice there- 
of personally or by mail on any per- 
son or corporation affected thereby, a 
city fireman, who initiated investiga- 
tion in behalf of himself and others 
Similarly situated to determine whether 
city firemen were receiving prevailing 
tate of pay of wages, and who received 
notice of investigation by city comp- 
troller, was not “aggrieved” by failure 
to give notice to other city firemen 
and, after participating in proceedings, 
he could not claim that proceedings 
were void as to him. Labor Law, 
220, subd. 8.—Heaney vy. McGoldrick, 
35 N.W.2d 641, 286 N.Y. 38, reversing 
238 N.Y.S.2d 552, 260 App.Div. 855. 

Under statute requiring fiscal officer 
holding a hearing to determine whether 
prevailing wages are paid to laborers 
on public works, to serve notice there- 
of personally or by mail on any person 
or corporation affected thereby, infor- 
mation gathered by investigators and 
reported to city comptroller properly 
formed basis of comptroller’s deter- 
mination as to whether city firemen 
were receiving prevailing rate of wages, 
but city fireman, who initiated investi- 
gation, should have been apprised of 
facts disclosed upon such investigation 
and afforded an opportunity to test 
by cross-examination basis of conclu- 
sions contained in report of investiga- 
tors and to offer evidence which might 
affect validity of such conclusions. 
Labor Law, § 220, subd. 8—Heaney v. 
McGoldrick, 35 N.E.2d 641, 286 N.Y. 
38, reversing 23 N.Y.S.2d 552, 260 App. 
Div. 855. 

N.Y. The statute requiring that 
wages paid motor grader operators 
employed by city be not less than pre- 
vailing daily rate in same trade or 
occupation and in same locality does 
not permit differentiation between such 
employees’ daily wages and those of 
such operators employed by private 
contractors because of economic se- 
curity and larger annual income of 
operators in steady employ of city 
throughout year. Labor Law, § 220,— 
Watson v. McGoldrick, 35 N..2d 645, 
986 N.Y. 47, modifying 20 N.Y.S.2d 
707. 260 App.Div. 77, appeal granted 
23 N.Y.S.2d 203, 260 App.Div. 849. 

The New York City comptroller’s 
determination, dismissing complaints 
in proceedings by motor grader op- 
erators employed by city to have pre- 
vailing local rate of daily wages in 
same trade or occupation fixed and paid 
to them for lack of evidence that they 
received less than prevailing rate of 
wages paid to such operators in private 
employment, held erroneous as _ not 
based on full investigation and consid- 


m 0f) aiceive questions as 
ether motor grader operators, occa- 


determined sionally employed by private contrac- 
primarily 


tors in building and construction field, 


Were engaged in same trade or occupa- 


tion as city employees engaged in road 
maintenance, including snow removal 
work, as well as road building. Labor 
Law, § 220.—Watson v. McGoldrick, 35 
N.H.2d 645, 286 N.Y. 47, modifying 20 
N.Y.S.2d 707, 260 App.Div. 77, appeal 
Spanles 23 N.Y.S.2d 2038, 260 App.Div. 
N.Y.City Ct. Driver’s helper em- 
ployed by motor carrier engaged in in- 
terstate commerce could not maintain 
an action under the Fair Labor Stand- 
ards Act. Fair Labor Standards Act 
1938, § 1 et seq., and § 13(b), 29 U.S. 
C.A. § 201 et seq., and § 213(b); Motor 
Carrier Act 1935, § 201 et seq., and § 
204(a), 49 U.S.C.A. § 801 et seq., and 
304(a).—Neuwirth vy. Kafer, 29 N.Y.S. 
2d 178, 176 Mise. 864. 

N.Y.Sp.Sess. Provision of Labor Law 
authorizing Industrial Commissioner to 
investigate and ascertain wages of 
women and minors in various occupa- 
tions and if from information secured 
he concludes that any substantial num- 
ber of minors and women in an in- 
dustry are receiving wages insufficient 
to protect their health and provide ade- 
quate maintenance he shall appoint a 
wage board to recommend a minimum 
wage schedule, is not invalid as an 
improper ‘delegation of legislative au- 
thority”. Labor Law, § 550 et seq., 
and ; 551.—People, on Information of 
Siegel, v. Weingrad, 26 N.Y.S.2d 841. 

Provision of Labor Law making it a 
misdemeanor for any employer to pay 
to any female or minor employee less 
than rates prescribed under mandatory 
wage order issued by Industrial Com- 
missioner is not invalid on ground that 
Legislature has for all practical pur- 
poses turned over to an administrative 
officer the authority to prescribe when 
and under what circumstances a crime 
has been committed. Labor Law, § 550 
et seq., and § 564, subd. 2.—People, on 
Information of Siegel, vy. Weingrad, 26 
N.Y.S.2d 841. 

Provision of Labor Law requiring 
payment to women and minor em- 
ployees of minimum wages found nec- 
essary to protect their health and pro- 
vide adequate maintenance is proper 
exercise of “police power” of state, and 
is not unconstitutional as repugnant to 
“due process of law” clause of Four- 
teenth Amendment of Federal Consti- 
tution. Labor Law, § 550 et seq.; U.S. 
C.A.Const. Amend. 14.—People, on In- 
formation of Siegel, v. Weingrad, 26 N. 
Y.S.2d 841. ; 


An order of Industrial Commissioner 
requiring laundry owners to pay a 
minimum wage of $14 per week to 
women who worked at all in a given 
week is not unauthorized as in effect 
fixing a guaranteed weekly wage. lLa- 
bor Law, § 550 et seg.—People, on In- 
formation of Siegel, v. Weingrad, 26 
N.Y.S.2d 841. 

N.Y.Sp.Sess. Evidence that laundry 
owner paid to woman employee less 
than minimum wage of $14 per week 
fixed by order of Industrial Commis- 
sioner authorized conviction of own- 
er for violation of provision of Labor 
Law making it a misdemeanor for any 
employer to pay to any female or 
minor employee less than the rates 
prescribed under mandatory wage or- 
der. Labor Law, § 550 et seq. and § 
564, subd. 2.—People, on Information 
of Siegel, v.. Weingrad, 26 N.Y.S.2d 
841 


Pa.Com.Pl. The provisions of the 
Fair Labor Standards Act, 29 U.S.C.A. 
§ 201 et seq., apply to workmen em- 
ployed at a weekly wage as well as 
those employed at an hourly wage.— 
Haddad v. Beckerman Shoe Corpora- 
tion, 41 D. & C. 445, 33 Berks 291. 

Pa.Com.P]. A defendant, employer, 
who was sued by the Commonwealth 
for the contributions which were due 
under the Penna. Unemployment Com- 
pensation Law of 1937, P.L. 2897, 43 P. 
S. § 751 et seq., filed an affidavit of 
defense raising questions of law alleg- 
ing that the Act was unconstitutional 


to 


in that (a) it violates Art, ; 
of the Penna. Constitution prohibiting 
appropriations for benevolent purposes 
to any person or community, (b) Secs. 
308 and 309, 43 P.S. §§ 788, 789, vio- 
late Art. III, Sec. 7 of the Penna. Con- 
stitution prohibiting any local or spe-_ 
cial law fixing the rate of interest, (c) 

Sec. 807, 43 P.S. § 787, taxes employers — 
engaged in interstate commerce, in vio- — 
lation of Art. I, Sec. 8 of the Penna. 
Constitution and the Tenth Amendment 
to the Federal Constitution, (d) the 
Act. violates Art. IX, Sec. 12 of the 
Penna. Constitution providing that 
moneys of the State over and above the — 
necessary reserve shall be used to pay 
the State debt, and (e) the Act violates — 


Constitution. Held, that the Act is no ; 
unconstitutional as alleged, and that, 
therefore, the defendant’s affidavit of 
defense raising questions of law must 
be overruled.—Commonwealth y. Per- 
kins, 50 Dauph. 18. vey 
_ Tenn. Where employer was engaged 

in operating a large nursery and green- — 
house and bought and contracted 
and had shipped to it many item: 
usual to nursery business consisting 
of shrubs, plants, trees, seeds, etc., em. 
ployees who were employed in each of 
such operations were engaged in ha j 
ling “agricultural or horticultural com- 
modities for market” within exemption 

provisions of Fair Labor Standards 


Act. Fair Labor Standards Act of 
1938, §§ 3(f), 13(a) (6), 29 U.S.C.A. 
§§ 203(f), 213(a) 


(6).—Dye.v. McIn- | 
tyre Floral Co., 144 S.W.2d 752. A Ate aie 
The reason for exemption of em- — 
ployees in agriculture from rigid re- 
quirements of Fair Labor Standa 
Act rests on a recognition of seas 
occupation, 

Standards Act of 1938, §§ 3(f), 13 Eg 
(6), 29 U.S.C.A. §§ 203(f), 213(a) (6)— | 
pee v. McIntyre Floral Co., 144 S.W. ; 


Tex.Civ.App. The provision of tl 
statute relating to maintaining prevail- 
ing wage rate in construction of public 
works which provides for ascertaining 


therein shall 

preliminary duty of commission befor 
undertaking any public work. Vernon 
Ann.Civ.St, art. 5159a.—Austin Bridge 
Co. v. Teague, 149 S.W.2d 674, re- 
versed 152 S.W.2d 1091. ! ee 

Under public works construction con- , 
tract defining ‘skilled labor” ag la 
performed by “skilled craftsmen, et 
and listing ‘‘master finishers (pavemen 
and structure)” as skilled labor but not 
defining ‘master finisher’, one whos 
work was finishing of cement bridges 
and culverts after the forms or frames > 
were removed and which consisted 
the main of ‘‘chamfering, floating, 
honeycomb work, and rubbing or pol- 
ishing after the frame is removed” was 
a “skilled laborer’ or “master finisher’ 
as defined by contract and entitled - 
wages as skilled laborer under statute 
fixing minimum wages in construction 
of public works. Vernon’s Ann.Civ.St. — 
art. 5159a.—Austin Bridge Co. v. Tea- 
gue, 149 S.W.2d 674, reversed 152 S. _ 
W.2d 1091. ot 

Wash. The wage and employment ~~ 
statute declares a rule of public policy 
and was designed to protect wage earn- 
ers who were employed by corporations 
engaged in certain industries from be- | 
ing paid in tokens redeemable only in 
goods at company’s stores, and con- 
tracts made in violation thereof are 
void, Rem.Rey.Stat. § 7594.—Smaby y. 
Shrauger, 115 P.2d 967. 

A contract by owners of majority 
stock in mining company to pay bal- 
ance of wage claims in consideration of 
release of company upon part payment 
by company was not contrary to wage 
and employment statute and was en- 
forceable against owners of majority 
stock. Rem.Rey.Stat. § 7594.—Smaby 
y. Shrauger, 115 P.2d 967. 
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Mich. The act providing that any 
employer who shall pay any female en- 
gaged in the manufacture or production 
of any article of like value, workman- 
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ship, and production a less wage, by 


time or piece work, than is being paid 
to males similarly employed in such 


3 manufacture, production, or in any em- 
= ployment formerly performed by males, 
ay shall be guilty of a misdemeanor, is 
a not unconstitutional on ground that it 
Ba: is so uncertain and ambiguous that its 
a attempted enforcement would be a de- 
— ‘nial of “due process of law.”  Pub.Acts 
~ 1931, No. 328, § 556; Const.Mich. art. 


ao: 2, § 16; U.S.C.A.Const. Amend. 14, § 1. 
cars) —General Motors Corporation v. Read, 
ie 293 N.W. 751, 294 Mich. 558, 130 A.L. 
ie R. 429. 


The act penalizing the discrimination 
in wage rates between men and women 
under specified conditions ig not uncon- 
stitutional on ground that it is confis- 
eatory. Pub.Acts 1931, No. 328, § 556. 
—General Motors Corporation v. Read, 
293 N.W. 751, 294 Mich. 558, 130 A.L. 
HER 429; 
The act penalizing the discrimination 

in wage rates between men and women 
under specified conditions is not uncon- 
- stitutional on ground that it is dis- 
 eriminatory and denies equal protection 
of laws as to employers, although act 
applies only to employers engaged ‘‘in 
the manufacture or production of any 
article.’ Pub.Acts 1931, No. 328, § 556. 
-—General Motors Corporation v. Read, 
293 N.W. 751, 294 Mich. 558, 130 A.L. 
R. 429. : 

N.Y.Sup. Under statute relating to 
minimum wages for women and minors, 
- where order of Industrial Commissioner 
- guaranteed wages in confectionery in- 
dustry of $10 for three days or less a 
- -week during specified period of. year 
i and $7 for two days or less during 
balance of year, and a “work day’ 
would be any day upon which any 
work was done regardless of how short 
the time, the order was unreasonable, 
on ground that such minimum wages 
were required regardless of how short 
the part-time employment period was 
and that employers in such industry 
could not always avoid part-time em- 
ployment for shorter periods than 
those specified in the order. Labor 
Law, §§ 111, 550 et seq.—Mary Lincoln 
Candies v. Department of Labor, 23 
.¥.8.2d 626, 175 Misc. 399. 
_ Notwithstanding statute relating to 
minimum wages for women and minors 
is “remedial” in character, the rule of 
- jiberal construction should not be 
forced beyond what is necessary to 
accomplish the remedy intended, La- 
bor Law, § 550 et seq.—Mary Lincoln 
Candies v. Department of 23 
N.Y.S.2d 626, 175 Mise. 399. 


In action under Labor Law in na- 
ture of an appeal from a determination 
of the Board of Standards and Appeals, 
wherein plaintiffs sought to enjoin en- 
forcement of order fixing minimum 
wages for the confectionery industry 
and made general prayer for relief, 
court would refer issues relating to 

rovisions of the order which court 
’ Pound to be unreasonable to the Board 
Labor Law, 


YY 


abor, 


for further consideration. 4 
§§ 110, 111, 550 et seq.—Mary Lincoln 
bere v. Department of Labor, 23 N. 
)YAS.2d' 626, 175: Mise. 399. 


-- Wash. The order of the Industrial 
- Welfare Committee of the Department 
of Labor and Industries, providing 
minimum hourly wage for work per- 
formed during week by women or 
minor apartment house employees em- 
ployed for less than 48 hours during 
any one week, contemplates an inter- 
mittent, and not a full-time, employ- 
ment, such as where a woman is hired 
to work for a less number of hours 
than 8 each day and for a less number 
of hours than 48 each week and where, 
after: such services have been performed, 
her time is her own and she thereafter 
owes no further duty to her employ- 
. er. Rem.Rev.Stat. §§ 7623 to 7641.— 
me) Hvans v. Hartmann, 105 P.2d 717. 
a, § 326 
t Ill, The purpose of Policemen’s Min- 
mm? imum Wage Act and extent to which 
Mi it is exercise of police power cannot 
e be determined solely from evaluation of 
personal benefits accruing therefrom to 
policemen in certain city, but must be 
_determined from character of service 
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MASTER AND SERVANT 
which police officers are required | to 
render on state’s behalf in preservation 
of peace and order. Smith-Hurd Stats. 
ce. 24, § 860a et seq.—Littell v. City of 
Peoria, 29 N.E.2d 533, 374 Ill. 344. 

The Policemen’s Minimum Wage Act 
is not invalid as unreasonable and ex- 
cessive exercise of police power in re- 
spect to city of Peoria as providing un- 
reasonably high minimum wages out 
of proportion to wages paid for sim- 
ilar work in other occupations and by 
cities of comparable population in other 
jurisdictions, as Legislature could well 
conclude that higher minimum wage 
would result in greater efficiency of po- 
lice service and more securely protect 
peace and order of whole state. Smith- 
Hurd Stats. c. 24, § 860a et seq.—Littell 
v. City of Peoria, 29 N.H.2d 533, 374 
Til. 344. 

The provision of Policemen’s Mini- 
mum Wage Act for payment of mini- 
mum wage to policemen in cities in- 
cluded within classifications specified 
therein was proper subject for exer- 
cise of police power, and Legislature 
having determined that exigency ex- 
isted for such regulation of wages, 
courts cannot say that it abused its 
power. Smith-Hurd Stats. ec. 24, 
860a et seq.—Littell v. City of Peoria, 
29 N.E.2d 533, 374 Ill. 344. 


Ill. The Firemen’s Minimum Wage 
Act is not unconstitutional as unreason- 
able, arbitrary, and excessive exercise 
of police power with respect to city of 
Peoria. Smith-Hurd Stats. c. 24, § 860c 
et seq.—People ex rel. Gramlich v. City 
of Peoria, 29 N.BE.2d 539, 374 Ill. 313. 


§ 327 
See Tolton Mfg. Co. v. Advisory Com- 
mittee [1940] 3 Dom.L.R. 383. 
§ 329 
0.C.A.Fla. In prosecution for viola- 
tion of Fair Labor Standards Act of 
1938, admission in evidence of a license 
and corporate defendant’s application 
therefor under the Perishable Agricul- 
tural Commodity Act was proper on 
issue of willfulness and any error in 
admitting such evidence without quali- 
fication was cured in charge to which 
no exception was taken limiting effect 
of evidence to issue of willfulness. Fair 
Labor Standards Act 1938, 29 U.S.C.A. 
§ 201 et seq.; Perishable Agricultural 
Commodity Act 1930, 7 U.S.C.A. §§ 499- 
a to 499-r.—Florida Fruit & Produce v. 


U. S., 117 F.2d 506. 
8 331 
N.H. In prosecution for willful 


failure to make unemployment com- 
pensation payments and to furnish 
reports required by law, court’s in- 
quiry of a witness for the state as to 
why seasonable reports from an em- 
ployer were required to be furnished 
was not error, since under statute 
commissioner administering the act is 
empowered to require reports deemed 
by him necessary for effective admin- 
istration of the act, and it was proper 
to show that order for reports from 
defendant was one which might be 
regarded to be of reasonable service 
in enforcement of the act. Laws 1935, 
Ger aes 45.—State v. Proctor, 18 A. 


§ 345 

N.Y.App.Div. The statute prohibiting 
receipt or acceptance of gratuities by 
agent, employee or servant under agree- 
ment to act in some particular manner 
in relation to business of principal, 
employer or master was not intended 
to include an employee of a labor union, 
and the word “business” was not in- 
tended to refer to an organization such 
as a labor union. Penal Law, § 439, 
subd, 1.—People v. Graf, 24 N.Y.S.2d 
683, 261 App.Div. 188. 

Evidence was insufficient to~ sustain 
conviction of union official whose ex- 
penses incurred in traveling to other 
cities to prevent other unions from ob- 
taining control of labor during jurisdic- 
tional disputes, where paid by sign 
company which desired to use union 
members for work in such cities, for 
violation of statute prohibiting receipt 
or acceptance of gratuities by agent un- 
der agreement to act in some particular 
manner in relation to business of prin- 
cipal, employer or master. Penal Law, 


ek he wane ee 

§ 439, subd. oe v. G 
Y.S.2d 683, 261 App.Div. 188. — 

The phrase “particular manner’ in 
statute prohibiting receipt or accept- 
ance of gratuities by agent, employee 
or servant under agreement to act in 
some particular manner in relation to 
business of principal, employer or mas- 
ter, was intended to mean a particular 
manner which would serve the purpose 
of donor of money rather than that of 
employer, and that money was given 
and accepted with intention to affect 
some decision by employee involving 


exercise of discretion on his part with 


respect to his employer’s interest. 
Penal Law, § 439, subd, 1.—People y. 
rot, 24 N.Y.S.2d 683, 261 App.Div. 


The statute prohibiting receipt or ac- 
ceptance of gratuities by agent, em- 
ployee or servant under agreement to 
act in some particular manner in re- 
lation to business of principal, employ- 
er or master, requires proof of pay- 
ment of money to influence agent in a 
way inconsistent with his duties to- 
wards employer, and is limited to giv- 
ing of gratuity, and not to return of 
expenditures incurred in serving both 
donor and employer in accordance with 
instructions of employer. Penal Law, § 
439, subd. 1.—People v. Graf, 24 N.Y. 
8.2d 683, 261 App.Div. 188. 
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Ky. An action for breach of contract 
by employer to furnish medical sery- 
ices in consideration of $1 retained by 
it monthly out of employee’s wages 
would be maintainable, the measure of 
damages being the necessary and rea- 
sonable expenses incurred in obtaining 
other medical services.—Barley’s Adm’x 
v. Clover Splint Coal Co., 150 S.W.2d 
670, 286 Ky. 218. 

Employer had no duty to furnish 
medical services to employee, in ab- 
sence of contract.—Barley’s Adm’x vy. 
Clover Splint Coal Co., 150 S.W.2d 670, 
286 Ky. 218. 


A tort action by administratrix to 
recover damages for death of employee 
as alleged result of employer’s wrong- 
ful act in refusing to have employee 
treated by company doctor for appendi- 
citis after the employee had been as- 
sessed one dollar a week by his em- 
ployer to pay the doctor could not be 
maintained, since whether such failure 
was proximate cause of employee’s 
death could not be demonstrated by 
proof, and ascertainment of damages 
would require resort to speculation or 
conjecture, Ky.St. § 6—Barley’s Adm’x 
v. Clover Splint Coal Co., 150 S.W.2d 
670, 286 Ky. 218. 
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C.C.A.Il. Where consignment agree- 
ments between oil refiner and distribu- 
tor provided that distributor should 
diligently market and distribute re- 
finer’s products at authorized prices, 
paying all expenses of operation of 
bulk station plant, in return for speci- 
fied commissions, but refiner reserved 
no control over methods of operation 
either by agreement or in actual prac- 
tice, distributor was an “independent 
merchant,” and neither he nor his em- 
ployees were refiner’s ‘‘employees’’ so 
as to make refiner liable for federal 
unemployment taxes. Social Security 
Act, §§ 801, 804, 901, 42 US.C.A. §§ 
1001, 1004, 1101—Indian Refining Co. 
v. Dallman, 119 F.2d 417, affirming 31 
F.Supp. 455. 

C.C.A.N.Y. A distributor who owned 
bulk stations, where oil refiner’s prod- 
ucts were sold and had sole control over 
hiring and firing of employees, paid all 
operating and advertising expenses, and 
social security taxes, was a ‘factor’ or 
“independent contractor’ and neither 
distributor nor his employees were “em- 
ployees” of refiner so as to impose lia- 
bility on refiner for such taxes. 
Security Act hee 804, 811, 42 U.S.C. 


A. §§ 1001,,1004, 1011.—Texas Co. y. 
Higgins, 118 F.2d 636, affirming 32 F. 
Supp. 428. 

D.C.Colo. The purpose of the Colo- 


rado Unemployment Compensation Act 
was to afford relief to those who having 
been employed in the listed occupations 
since the enactment of the statute, were 


Social 


be: 


ies 


without compensation and corporation 
had only seven employees who received 
- compensation, 


“ 


she was not an “gm- 
ployee” of the corporation which was 
not subject to Colorado Unemployment 
Compensation Act. ’35 C.S.A.Colo. ¢. 


167A, § 1 et seq.—Richlow Mfg. Co. v. 
Nicholas, 88 F.Supp. 864 


D.C.Ga. That defendants’ failure to 
make payments in restitution to de- 
fendants’ employees, as required by 
final decree in proceeding under Fair 
Labor Standards Act, may have been 
due to fact that defendants were finan- 
cially unable to make payments did 
not excuse defendants from violations 
of decree or exempt defendants from 
prosecution for violations of act due 
to such failure, but. punishment in con- 
tempt proceedings would not be im- 
posed where it was clear that defend- 
ants could not secure money to make 
payments. Fair Labor Standards Act 
1938, 29 U.S.C.A. §§ 201-219.—Fleming 
Seon. Georgia Mfg. Co., 33 F.Supp. 

D.C.lowa. Where taxicab company 
purported to lease cabs to drivers under 
arrangement whereby drivers furnished 
gasoline and oil and remitted to com- 
pany $3 per day for use of cabs and 
retained remaining amount collected 
during the day, and the company re- 
ceived calls for cab service which it 
transmitted to outlying cab stations, 


_the company was engaged in operating 


a line of taxicabs as a “common Car- 


- 2(a) (1-8), 10(a), (b) (4) 


aa . 


rier’, and a ‘master and servant rela- 
tionship” existed between company and 
its drivers, and the company was sub- 
ject to social security taxes. 26 U. 
S.C.A. Int.Rev.Code, §§ 1400, 1600, 3653. 
—Kaus v. Huston, 35 F.Supp. 327. 
D.C.Ky. In order for the provisions 
of the Social Security Act to be ap- 
plicable the relationship between the 
person for whom such services are per- 
formed and the individual who _ per- 
forms such services must, as to those 
services, be the legal relationship of 
employer and employee. Social Secu- 
rity Act, §§ 804, 811, 901, 907, 42 U.S.C. 
A. §§ 1004, 1011, 1101, 1107.—Kentuc- 
ky Cottage Industries y. Glenn, 39 F. 
Supp. 642. 2 
As respects amenability to the Social 
Security Act, the measurement, method 
or designation of compensation is im- 
material if the relationship of employ- 
er and employee in fact exists. Social 
Security Act, § 801 et seq., 42 U.S.C.A. 
§ 1001 et seq.—Kentucky Cottage In- 
dustries v. Glenn, 39 F.Supp. 642. 
The words ‘‘employment” and ‘em- 


- ployer” and ‘‘employee” as used in the 


Social Security Act are used in their 
natural sense and intended to describe 
the conventional relation of employer 
and employee. Social Security Act, §§ 
804, 811, 901, 907, 42 U.S.C.A. §§ 1004, 
1011, 1101, 1107.—Kentucky Cottage 
Industries v. Glenn, 39 F.Supp. 642. 


D.C.Mass. A clerk who gratuitously 
and as incidental to his duties as at- 
torney for corporations performed serv- 
ices for corporations throughout 1936 
by keeping minutes of such meetings 
as were called by corporations during 
the year was an “employee” of corpo- 
rations within Social Security Act, 
and hence corporations were “employ- 
ers’ and liable for taxes under the act 
for 1936, where they had at least seven 
other individuals in their employ dur- 
ing period prescribed in the act. So- 
cial Security Act, § 901 et seq., and §§ 
907(a, ec), 1101(a) (6), 42 U.S.C.A, § 
1101 et seq., and §§ 1107(a, c), 1301(a) 
(6).—Deecy Products Co. v. Welch, 36 
H.Supp. 272. \ 

D.C.N.J. Under Railroad Retirement 
Act annuity fund is the inherent right 
of the employee, which becomes crystal- 
lized on the occurrence of the desig- 
nated prerequisites. Railroad Retire- 
ment Act 1935, as amended in 1937, §§ 
(12), 45 U.S. 
C.A. §§ 228b(a) (1-3), 228j(a) (b) (1), 


used in provisions of the New York 
Labor Law relating to unemployment 
insurance, will be given a more liberal 
interpretation than that given such 
word in tort law. Labor Law N.Y. § 
aay et seq—In re Wilson, 35 F.Supp. 


One is not an “employee” within pro- 
visions of the New York Labor Law 
relating to unemployment insurance 
unless some measure of control exists, 
though it be a lesser degree than that 
which is determinative in tort law. 
Labor Law N.Y. § 600 et seq.—In re 
Wilson, 35 F.Supp. 391. 

Merchants who received on consign- 
ment from third party stocks of mer- 
chandise to be resold on commission, 
and who rented their own stores, paid 
their own expenses, and determined 
prices for resale and what credit was 
to be extended, could not be counted 
as “employees” of third party in de- 
termining whether he was liable for un- 
employment insurance taxes, Labor 
Law N.Y. § 500 et seq.—In re Wilson, 
35 F.Supp. 391. 


D.C.W.Va. Amendments or regula- 
tions by relief department of railroad 
to provide for discontinuance of bene- 
fits to any employee who might re- 
ceive the benefit of any old-age pension 
or retirement law passed by the fed- 
eral government to which the railroad 
might be required to contribute, either 
directly or indirectly, by payment, tax- 
ation, or otherwise, were valid as rea- 
penance serennan v. McCoy, 34 F.Supp. 
Where employees of railroad at time 
of application for membership in rail- 
road’s relief department agreed to be 
bound by regulations containing provi- 
sions that sickness or accident benefits 
should be stopped as soon as a pension 
became operative, and on passage 
of Railroad Retirement Act, railroad 
ceased payment of pensions, but relief 
department because of the delay of the 
government in making payments agreed 
to advance benefits as a loan on agree- 
ment that employees should repay it on 
payment to them by the government 
of pension dating back to date of ap- 
plication, and regulations of relief de- 
partment were amended to provide for 
discontinuance of benefits to an em- 
ployee who might receive the benefits 
of an old-age pension by retirement 
law passed by the federal government, 
employees were not entitled to recover 
any repayments of benefits while ap- 
plications for annuities were pending. 
Railroad Retirement Act of 1937, 45 U. 
S.C.A. § 228a et seq.—Brennan vy. Mc- 
Coy, 34 F.Supp. 865. 


The right of relief department of 
railroad to limit rights of its employees 
to sickness and accident benefits after 
the employees should receive pensions 
was not destroyed or impaired by the 
provisions of the Railroad Retirement 
Act. Railroad Retirement Act of 1937, 
45 U.S.C.A. § 228a et seq.—Brennan v. 
McCoy, 34 F.Supp. 

Employees of railroad on acquiring 
membership in railroad’s relief depart- 
ment were bound by all regulations of 
the relief department, in effect at the 
time of the acquiring of membership 
and all amendments thereafter made to 
such regulations, where applications for 
membership in the relief department 
provided that employees should be so 
bound.—Brennan v. McCoy, 34 F.Supp. 
865. 

Ala. Evidence, that union would not 
make contract with coal mine operators 
for district including Alabama until 
an agreement for Appalachian area was 
reached, except a work-pending agree- 
ment binding operators to accept cer- 
tain provisions in any agreement 
reached for Appalachian area, and that 
operator of mine at which member of 
union claiming unemployment compen- 
sation benefits was employed would not 
accept such work-pending agreement, 
established a “labor dispute” preclud- 
ing recoyery of unemployment benefits. 
Gen.Acts 1939, p. 232.—Hx parte Pes- 
nell, 199 So. 726, 240 Ala. 457, denying 
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‘To establish a “labor dispute” 
cluding recovery of unemployment ben-— 
efits, it is not necessary to show that _ 
a strike or lockout resulted. Gen.Acts — 
1939, p. 232.—Ex parte Pesnell, 199 So. — 
726, 240 Ala. 457, denying certiorari 
Department of Industrial Relations v. 
Pesnell, 199 So, 720, 29 Ala.App. 528. — 

Ala.App. Voluntary idleness of mem-_ 
ber of union while his bargainin 
agents were discussing terms of a pro- 
posed contract with employer was not 
“unemployment” within state unem 
ployment compensation law. Gen.Ac 
1935, p. 958, § 6(d).—Department | 
Industrial Relations v. Pesnell, 199 S 
720, 29 Ala.App. 528, certiorari deni 
Wi parte Pesnell, 199 So. 726, 240 Al; 

{ 


Where mining company 


as well as nonmembers, and, while en- — 
gaged in a labor dispute with one of 

the unions, company enforced a 
plete shutdown in order to avoid 
lence, the resulting unemploym 
member of other union was not. 


Relations vy. Drummond, 
certiorari denied 1 So.2d 402. : 

The Unemployment Compensation A 
does not contemplate that one who h 
purchased his protection against — 
voluntary unemployment should be de- 
nied those benefits because of a “lab 
dispute” in which he was in no way | 
volved and was powerless to a 
Gen.Acts 1935, p. 950 et seq.—De 
ment of Industrial Relations v. D 
mond, 1 So.2d 395, certiorari den 
So.2d 402. BEE 
The purpose of the Alabama un 
ployment compensation law, harmoni 


legislation of Congress, is to insur 
diligent worker against vicissitud 
enforced unemployment, whether he 
from office or shop, union or nonunion. 
Gen.Acts 1935, p. 950 et seq.—Dep 
ment of Industrial Relations v. Drum- 
mond, 1 So.2d 395, certiorari denied 
So.2d 402. 

Unemployment which is caused b 
personal idiosyncrasies, or the a 
hensions, real or whimsical, of e 
ployer’s general manager that violence © 
may result unless plant is completely 
shut down during a controversy with 
a portion of the employees, is not 
rectly” due to a labor dispute w 
statute rendering an employee ineligi’ 
for unemplovment compensation benefits 
for any week in which his unempk 
ment is ‘‘directly’’ due to a labor « 
ute. Gen.Acts 1935, pp. 957, 958, 
d).—Department of Industrial Rela 
tions v. Drummond. 1 So.2d 395, ce 
tiorari denied 1 So.2d 402. - 


for any week in which his unempl 
ment is directly due to a labor dispute 
is not so clear and unambiguous as to 
preclude application of well-know 
rules of construction, and, 

ing a proper interpretation ) 
the court may consider the external, | 
historical facts leading to enactment of 
the statute, and consider that essential — 
purpose thereof was to minimize the 
harmful effect on society of unemploy- 
ment. Gen.Acts 1935, pp. 957, 958, § 
6(d).—Department of Industrial Rela- 
tions v. Drummond, 1 So.2d 395, cer- 
tiorari denied 1 So.2d 402. 

The Unemployment Compensation 
Law provides a form of insurance for 
the unemployed worker, is remedial in 
nature, and should be liberally con- 
strued in the worker’s favor. Gen.Acts 
1935, p. 950 et seq.—Department of 
Industrial Relations v. Drummond, 1 
So.2d 395, certiorari denied 1 So.2d 
402. 

Ariz. The Social Security Act and 
Unemployment Compensation Law, ex- 
cepting “agricultural labor”, and reg-~ 
ulations for their administration, ree- 
ognize that harvested crops may, owing 
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to the way they are handled, lose their 
agricultural character and become ar- 
ticles of commerce or manufacture, 
especially after the raw or natural ma- 
terial has been removed from the farm 
where grown. Code 1939, § 56-1011; 
Social Security Act, §§ 701 et seq., 901 
et seq., 42 U.S.C.A. §§ 901 et seq., 1101 
pce Wayland v. Kleck; 112 P.2d 


Under rule that Congress must be re- 
garded as having had in mind the actual 
conditions to which legislation concern- 
ing an industry or activity will apply, 
and means and usages of such activity, 

the term ‘agricultural labor’ in Social 
Security Act must he considered broad 
enough to cover agricultural labor of 
every kind, as the term is understood 
in various sections of the United States, 
and though mere local custom cannot be 
read into the act to vary its terms, a 
word or term having general applica- 
tion and wide meaning must be inter- 
preted broadly enough to embrace all 
the kinds of agriculture practiced where 
it operates, to which its generality rea- 
sonably extends. Social Security Act, 
$$ 701 et seq., 901 et seq., 42 U.S.C.A. 
~ §§ 901 et seq., 1101 et seq.—Wayland vy. 
Kleck, 112 P.2d 207. 
__ One engaged in clearing and prepar- 
ing land for planting, digging ditches 
and fashioning dams, using farm ma- 
echinery which employees repaired, and 
_ trucks to transport oil and repair parts, 
was with his employees engaged in 
“agricultural labor” rather than ‘‘com- 
mercial” or “manufacturing” activities, 
and hence was not liable for contribu- 
tions to. Unemployment Compensation 
Fund. Code 1939, §§ 56-1001 to 56- 
1022, 56-1019.—Wayland y. Kleck, 112 
P.2d 207. 


_ Ariz. The validity and effect of 
state unemployment law, so far as 
state employees and their compensation 
is concerned depends solely upon the 
_ provisions of the state statute and not 
upon federal statute, since any failure 
of the state to comply with federal 

‘statute would affect only state’s right 
to federal contribution. Wagner-Pey- 
ser National Employment System Act, 
29 U.S.C.A. § 49 et seq. ; Social Se- 
eurity Act, 42 U.S.C.A. § 301 et seq. ; 
Code 1939, § 56-1001 et seq.—Donald- 
son y. Sisk, 113 P.2d 860. 

Where result of different actions by 
unemployment compensation commis- 
sion was that there were two full 
salaried officers and one additional who 
received no compensation to perform 
duties which were previously _ per- 


formed by executive director and one 


other salaried officer, the abolition of 
position of executive director was not 
a “bona fide’ attempt to lessen costs 
or increase efficiency of operation and 
was an illegal effort to remove acting 
director from his position without fol- 
lowing procedure set forth by rules 


and regulations of the merit system 


established by the commission. Code 
1939, § 56-1001 et seq.—Donaldson v. 
Sisk, 113 P.2d 860. : 

It was the intent of the legislature 
that the unemployment compensation 
commission in all its dealings with 
personnel should act under a properly 

organized “merit system’ which would 
- necessarily include a fair and impartial 
selection and appointment of all per- 
sonnel on the basis of open and com- 
petitive merit examinations, specific 
reasons for removal and a reasonable 
hearing before some designated and 
proper authority as to whether the 
person whose removal was sought fell 
within the reasons for removal set forth 
in the regulations established by the 
board. Code 1939, § 56-1001 et seq.— 
Donaldson v. Sisk, 113 P.2d 860. 

Ariz. The Hmployment Security Act 
of 1941 inserted the state employment 
service division created by earlier stat- 
ute, with its personnel and powers in- 
tact, as an integral part of new or- 
ganization, and made its director the 
permanent executive officer of the new 
commission, and, after effective date of 
such act, the commission had no power 
to segregate the two positions. Code 
1939, § 56-1012; Laws 1941, ec 124; 
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The action of Legislature in creating 
new employment security commission 
and making regulations in regard 
thereto must be accepted as the law of 
Arizona, as affecting rights of director 
of former commission, and court could 
look only to the new act to determine 
powers, duties, and limitations of the 
new commission. Laws 1941, ec. 124; 
Const. art. 4, pt. 1, § 1(3)—Donaldson 
v. Sisk, 114 P.2d 907. 

The merit system established under 
act of 1936 for Unemployment Compen- 
sation Commission is of no force and 
effect under act of 1941, except in so 
far as it may be adopted and approved 
by the Employment Security Commis- 
sion provided by the act of 1941. Code 
1939, § 56-1012; Laws 1941, c. 124; 
Const. art. 4, pt. 1, § 1(3).—Donaldson 
v. Sisk, 114 P.2d 907. 

Where Employment Security Act ex- 
pressly provided for manner of filling 
a certain position created thereby, such 
direction took precedence of any regu- 
lation established under merit system, 
which was subject to amendment, modi- 
fication, or limitation as the Legislature 
might see fit. Laws 1941. ¢«. 124; 
Const. art. 4, pt. 1, § 1(3).—Donaldson 
v. Sisk, 114 P.2d 907. 

That federal officials administering 
the Wagner-Peyser Act informed mem- 
bers of Employment Security Commis- 
sion that Employment Security Act of 
1941 conflicted with federal regulations, 
and that no further federal aid would 
be given if certain provisions were en- 
forced, could not affect court’s action 
in determining effect of the 1941 act, 
notwithstanding statutory provision 
that state accepted the Wagner-Peyser 
Act. Laws 1941, c. 124; Const. art. 4, 
pt. 1, § 1(3);  Wagner-Peyser National 
Employment System Act, 29 U.S.C.A. §§ 
See San eee v. Sisk, 114 P.2d 
907. 

The express provision of Hmployment 
Security Act of 1941, naming director 
of state employment service as execu- 
tive officer of new commission, was ‘gov- 
erning in event of conflict with former 
statute providing for merit system in 
appointment of officers, notwithstand- 
ing statutory provision that Wagner- 
Peyser Act was accepted by the state. 
Laws 1941, c. 124; Const. art. 4, pt. 1, 
§ 1(3); Wagner-Peyser National Hm- 
ployment System Act, 29 U.S.C.A. §§ 
49-4915.—Donaldson v. Sisk, 114 P.2d 
907. 

Ark. Evidence that lumber company 
had right not only to control one en- 
gaged to stack lumber, but also had 
right to discharge him, established that 
lumber stacker was an “employee”, 
and not an ‘independent contractor’, 
within meaning of Unemployment Com- 
pensation Act, and hence company was 
liable for unemployment contributions 
for lumber stacker. Pope’s Dig. §§ 
8549 to 8569, and § 8550.—McKinley v. 
R. L. Payne & Son Lumber Co., 143 
S.W.2d 38, 200 Ark. 1114. 


Cal. Where employees made contri- 
butions to “provident fund’ which 
provided for retirement benefits which 
were payable to beneficiary if she was 
legal spouse of member three years 
prior to the member’s age of 60 and re- 
mained such legal spouse until death 
of member, but member neither retired 
nor reached the age of 60 at time of 
his death, his former wife was not en- 
titled to fund.—Sullivan v. Union Oil 
Co. of California, 105 P.2d 922. 


Where former husband as employee 
contributed to ‘provident fund’ which 
provided for payment of death benefits 
to beneficiary, and former wife entered 
into property settlement agreement un- 
der which each party released other 
from all obligations, and wife agreed 
that the provisions were in full satis- 
faction of her right to community prop- 
erty and full satisfaction of her right 
to support, former wife on death of 
husband was not entitled to fund as 
beneficiary, since her rights in hus- 
band’s estate were terminated by agree- 
ment.—Sullivan v. Union Oil Co. of Cal- 
ifornia, 105 P.2d 922. 
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husband as employee contributed pro- 
vided for payment of benefits on his 
death to his beneficiary and husband — 
and wife were divorced, decree of 
divorce had no effect upon the asserted 
right of the former wife as a_benefi- 
ciary, but such rights were terminated 
by property settlement _ agreement 
which in effect completely divested the 
wite of any community right in fund.— 
Sullivan v. Union Oil Co. of California, 
105° P.2d, 922: 


Cal. The fact that the Unemploy- 
ment Insurance Act does not provide 
its own procedure for testing whether 
a particular decision of the HWmploy- 
ment Commission awarding benefits 
is authorized, and that only express 
provision in the act for court review 
is one authorizing employer to sue to 
recover contributions paid under pro- 
test, does not establish that courts are 
without power to review a decision of 
the commission awarding unemploy- 
ment benefits in violation of the stat- 


ute. St.1935, p. 1226, as amended; 
St.1939, p. 2058, § 45.10.—Bodinson 
Mfg. Co. vy. California Employment 


Commission, 109 P.2d 935, prior opin- 
ion 101 P.2d 165. 

An administrative agency, such as 
the Employment Commission, charged 
with carrying out a particular statute 
must adopt some preliminary construc- 
tion of the statute as a basis on which 
to proceed.—Bodinson Mfg. Co. v. Cali- 
fornia Employment Commission, 109 
P.2d 935, prior opinion 101 P.2d 165. 

Under the proper eonstruction of the 
Unemployment Insurance Act, an em- 
ploye who is prevented from working, 
through no act of his own, is entitled 
to unemployment compensation. St. 
1935, p. 1226, as amended; St.1939, p. 
8, § 56.—Bodinson Mfg. Co. v. Cali- 
fornia Employment Commission, 109 P. 
2d 935, prior opinion 101 P.2d 165. 

Where strike was called by welders’ 
union, machinists in the same plant 
who did not go on strike, but who re- 
fused to pass through picket line 
which striking welders had established 
around the plant, left work because of 
a “trade dispute’, within statute pro- 
viding that individual is not eligible 
for unemployment benefits if he leaves 
his work because of a ‘‘trade dispute’, 
the choice causing them to _ refrain 
from ‘working not being involuntary. 
St.1939, p. 8, § 56.—Bodinson Mfg. Co. 
v. California Employment Commission, 
ae P.2d 935, prior opinion 101 P.2d 

Under statute providing that an in- 
dividual is not eligible for unemploy- 
ment benefits if he leaves his work be- 
cause of a “trade dispute’, the dis- 
qualification depends on the fact of 
voluntary action and not on the mo- 
tives which lead to it. St.1939, p. 8, 
§ 56.—Bodinson Mfg. Co. vy. California 
Employment Commission, 109 P.2d 935, 
prior opinion 101 P.2d 165. . 

A person permitted by statute to 
participate as an ‘interested party” in 
administrative hearings and to take 
appeals at the administrative level has 
sufficient interest in the result to test 
the legality of the final decision be- 
fore a court of law.—Bodinson Mfg. 
Co. vy. California Employment Commis- 
sion, 109 P.2d 935, prior opinion 101 
P.2d.165. 


Cal. Until Employment Commission 
determines facts upon which right to 
unemployment benefits depends, it is 
improper for a _ reviewing court to 
consider claims for benefits on their 
merits. Gen.Laws 1937, Act 8780d; 
Gen,Laws Supp.1939, Act 8780d, §§ 
67-72.—Abelleira v. District Court of 
Appeal, Third Dist., 109 P.2a 942, 
oe A.L.R. 715, prior opinion 102 P.2d 

The exhaustion of administrative 
remedies provided by ~Unemployment 
Insurance Act is a jurisdictional pre- 


requisite to resort to courts. Gen. 
Laws 1937, Act 8780d; Gen.Laws 
Supp.1939, Act 8780d, §§ 7-72.— 


The provision of Unemployment In- 


Th 


security 


a 
lowing benefits, 
paid regardless 


designed to carry out policy of act 
f alleviating evils of unemployment, 

part of a national plan of social 
i in which federal and state 
legislation is coupled; very essence 
of act being its provision for prompt 
payment of benefits to those unemploy- 
ed. Gen.Laws 1937, Act 8780d; Gen. 
Laws Supp.1939, Act 8780d, §§ 1, 2, 
67.—Abelleira v. District Court of Ap- 
peal, Third Dist., 109 P.2d 942, 132 
A.L.R. 715, prior opinion 102 P.2d 329. 


Cal.Super. As applied to contribu- 
tions required to be made by employer 
to unemployment fund on _ basis of 
“wages’’ of employees of military in- 
stitute who receive meals and lodging, 
there is no substantial difference be- 
tween definition of “wages” in the 
Unemployment Reserves Act as first 
enacted in 1935 as being the amount 
of money received as compensation for 
services rendered, including commis- 
sions and bonuses and the reasonable 
value of board, rent, housing, lodging, 
or similar advantage received from em- 
ployer, and the 1937 amendment to the 
act defining wages to mean all re- 
muneration payable for personal serv- 
ices, including commissions and bonus- 
es and cash value of all remuneration 
payable in any medium other than cash. 
Gen.Laws 1937, Act 8780d, §§ 11, 37 et 
seq., 44; St.1935, p. 1229, § 11.—Cali- 
fornia Employment Commission Vv. 
Black-Foxe Military Institute, 110 P.2da 
729. 

The Unemployment Reserves Act, 
though requiring a “contribution’ 
which in itself might be regarded as 
a tax, is not merely for purpose of 
raising revenue but sets up a scheme 
for ameliorating the hardships of un- 
employment and undertakes, in con- 
junction with the federal ere 
to pay unemployment benefits to those 
who, without fault, are out of work 
and: to impose financial burden of doing 
this upon both employers and em- 
ployees, measuring both burdens and 
benefits by amount of compensation 
paid to employees when they are work- 
ing, hence the definition of “wages” 
should not be as strictly construed as 
in income tax law, which is a purely 
revenue measure. Gen.Laws 1937, Act 
8780d, §§ 37 et seq., 44, 58.—California 
Employment Commission v. Black-Foxe 
Military Institute, 110 P.2d 729. 


in view of the purpose of Unemploy- 
ment Reserves Act of 1937, to ameli- 
orate the hardships of unemployment, 
provisions thereof should not be whit- 
tled down by narrow construction nor 
should exceptions not clearly justified 
by their language be engrafted on them 
by judicial interpretation. Gen.Laws 
1937, Act 8780d, §§ 37 et seq., 44, 58.— 
California Employment Commission vV. 
Black-Foxe Military Institute, 110 P.2d 
2. 

Board, lodging, or other facility fur- 
nished to certain employees of a mili- 
tary school who, by their contracts, 
were required to accept them and who 
were on duty while eating meals and 
subject to call while receiving their 
lodging were a part of their ‘wages’ 
within law requiring contributions 
from employers and employees based 
on amount of “wages” for payment 
into unemployment fund, no matter 
how greatly the employer might be 
convenienced by acceptance of such 
board and lodging: by employee under 
the so-called ‘“‘eonvenience rule’, Gen. 
Laws 1937, Act 8780d, §§ 37 et seq, 
44, 58.—California Employment Com- 
mission v. Black-Foxe Military Insti- 
tute, 110 P.2d 729. 


Where certain employees of military 
school were required under their em- 
ployment contracts to accept board and 
lodging and in interests of supervision 
and discipline were required to eat 
meals and lodge with cadets, the board 
and lodging were “wages’’ within Un- 
employment Reserves Act for purpose 
of determining employer’s contribution 
to unemployment fund, notwithstand- 


lodgings were to be regarded as com- 
pensation was immaterial. Gen.Laws 
1937, Act 8780d, §§ 37 et seq., 44, 58.— 
California Employment Commission vy. 
Black-Foxe Military Institute, 110 P. 
2d, 729. 

Any rules of the California Employ- 
ment Commission, formerly Unemploy- 
ment Reserves Commission, which con- 
flict with the clear meaning of the 
Unemployment Insurance Act, formerly 
the Unemployment Reserves Act, are 
void. Gen.Laws 1937, Act 8780Qd, § 37 
et seq.—California Employment Com- 
mission v. Black-Foxe Military Insti- 
tute, 110 P.2d 729. 

A rule of the Unemployment Reserves 
Commission that value of living’ quar- 
ters and meals furnished employees 
for convenience of employer should not 
be considered a pete of “wages” in 
determining contributions to unemploy- 
ment fund, and an “interpretive opin- 
ion” of the California Employment 
Commission, the successor to the Re- 
serves Commission, having the same 
effect, were not inconsistent with ac- 
tion brought by the Pmployment Com- 
mission against employer military 
school to recover additional contribu- 
tions from employer on theory that 
meals and lodging furnished certain 
employees by school who, for reasons 
of supervision and discipline, were re- 
quired to eat meals and lodge with 
cadets and who were on duty and sub- 
ject to call 
lodging, in view of trial court’s finding 
that board and lodging were not fur- 
nished solely for employer’s  con- 
venience under the ‘‘convenience rule”, 
but were the only compensation em- 
ployees received for their services dur- 
ing meal and lodging periods. Gen. 
Laws 1937, Act 8780d, §§ 37 et seq., 44, 
45, 58.—California Employment Com- 
mission v. Black-Foxe Military Insti- 
tute, 110 P.2d .729. 

Colo. Under unemployment compen- 
sation statute defining “employment” 
as “‘service performed for wages under 
any contract of hire, written or oral, 
express or implied’, a noncompensated 
corporate secretary, whose duties were 
limited to performance of formal func- 
tions required by statutes and compa- 
ny’s by-laws, and who performed no 
other service for company, was not in 
“employment”? of company for purpose 
of determining whether company was 
subject to unemployment compensation 
statute as employing eight or more 
employees. ’35 C.S.A.Supp. ec. 159, § 2, 
subd. 1; cc. 167A, § 19(f) (1, 7), (g) 
(1).—Brannaman y. Richlow Mfg. Co., 
104 P.2d 897. 


A corporation was not required to 
treat its noncompensated secretary as 
an “employee” for purpose of deter- 
mining whether it was subject to Un- 
employment Compensation Act because 
definition in state Compensation Act 
of employer referred to the federal 
Social Security Act which defined “em- 
ployee” as including corporate Officers, 
in view of definition of “employment’ 
in state Compensation Act, which was 


controlling. ’°35 C.S.A.Supp. ¢c. 167A, § 
19(f) (1, 7), (g) (1); Social Security 
Act, § 901 et seq., 42 U.S.C.A. § 1101 
et seq.; U.S.C. Int.Rev.Code, § 


1607(c, i).—Brannaman y. Richlow Mfg. 
Co., 104 P.2d 897. 


A corporation was not entitled to 
interest on refund of unemployment 
compensation contributions under Com- 
pensation Act. °’35 C.S.A.Supp. ¢. 167A, 
; 14(c).—Brannaman y. Richlow Mfg. 

0., 104 P.2d 897. 

Conn, Where owner of barber shop 
fixtures sold them to another, but the 
business was carried on as though the 
seller was still the owner, and seller 
thereafter employed a barber without 
the barber being informed that any- 
one other than the seller was his em- 
ployer, barber on being subsequently 
discharged had a right to receive bene- 
fits under the Unemployment Compen- 
sation Law from the seller because of 


‘the fact th 


during such meals and ~ 
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t at the seller failed to dis-— 
close that he was acting for his prin- 
cipal. Gen.St.Supp.1937,° §§ 803d(a), 
805d, 807d(e).—Caliendo’y. Catania, 14 
A.2d 752, 127 Conn. 66. eee iv oie 
Contract of employment of employee ~ 

by agent for undisclosed principal — 
could not be altered by rumors that — 

came to employee so as_ to relieve 
agent from liability to employee under — 
the Unemployment Compensation Law 
for compensation on his discharge, but 
only by reliable information, and then 
only if the employee chose to ratify 
the change. Gen.St.Supp.1937, §§ 803d 
(a), 805d, 807d(e).—Caliendo v, Cata- 
nia, 14 A.2d 752, 127 Conn, 66. ie 

‘Conn. In determining whether cor- 
poration’s sales manager was an em- 
ployee or independent contractor ai 


Compensation Act, 
cuted with sales manager, one of whic 
related to his duties as general man: 
ger and other of which related to h 
duties as sales manager, which co 
tracts were part of same transaction 
and represented different phases 
services to corporation, were to be 
construed together. Gen.St.Supp.1937, 
§ 814d.—Beaverdale Memorial Park y. 
Danaher, 15 A.2d 17, 127 Conn. 175. 
The fundamental distinction between 
an “employee” and an “independent 
contractor” depends upon the existence — 
or nonexistence of right to control 
means and methods of work. Gen 
Supp.1937, § 803d(a).—Beaver 
Memorial Park v. Danaher, 15 A.2d 17. 
127 Conn. 175. 


Where salesmen of cemetery lot 
were employed and discharged by s: 
manager who paid them by his 
sonal check, salesmen had no di 
dealing with cemetery corporation x 
were not accountable to any person ex- 
cept sales manager, and corporation 
exercised no supervision over s: 
manager or over salesmen, and Co: ate 
pensation as sales manager was sepa- 
rate from that paid him as genera 
manager, relationship between sal 
manager or salesmen and corporation © 
was not that of “master and servant’, 
and hence corporation was not liab 
for contributions under Unemploymen 
Compensation Act.  Gen.St.Supp.1937, — 
§§ 803d(a), 814d.—Beaverdale Memori- 
al Park vy. Danaher, 15 A.2d 17, 12' 
Conn. 175. ae 


That sales manager of cemetery cor- 
poration occupied an office provided | 
corporation and that agency could be 
terminated by either party on 90 days’ 
notice were not controllin ; 


re 


Conn, In proceeding by tobacco 
grower and packer to have declared 
void unemployment compensation as- — 
sessment on wages of employees em- | 
ployed in tobacco warehouses, evidence 
supported findings that there was no 
market for tobacco at time it was taken 
from the sheds to the warehouses and 
that various steps taken to prepare 
tobacco for market were part of one 
continuous operation. Gen.St.Supp. 
1939, § 1334e—American Sumatra To- 
bacco Corporation y. Tone, 15 A.2d 80. 
127 Gonn. 132. 

Persons employed to pack tobacco in 
warehouses by corporation which grew 
its own tobacco were not subject to 
unemployment compensation act as en- 
gaged in “manufacturing” but were 
exempt as engaged in ordinary “farm- 
ing operations’? where there was no 
market for tobacco at time it was 
brought to warehouses and various 


~ 9862 
steps required to prepare tobaceo for 
market were part of one continuous 
‘ operation. Gen.St.Supp.1939, § 1334e; 
26 U.S.C.A. Int.Rev.Code, § 1607(l).— 
American Sumatra Tobacco Corpora- 
tion vy. Tone, 15 A.2d 80, 127 Conn. 132. 
Under unemployment compensation 
act making ‘employees engaged _in 
“commercial operations” as contradis- 
tinguished from ordinary farming op- 
erations subject to the act, the impor- 
‘tant element of ‘commercial opera- 
tions” is that of buying, selling and 
exchange in the market. Gen.St.Supp. 
1939, § 1334e—American Sumatra To- 
bacco Corporation y. Tone, 15 A.2d 80. 
127 Conn. 132. 
Employees of corporation growing 
tobacco and packing it in corporation’s 
warehouses were not subject to unem- 
ployment compensation act as engaged 
‘in “commercial operations.” | Gen.St. 
 Supp.1939, § 1334e—American Sumatra 
Tobacco Corporation y. Tone, 15 A.2d 
» 80) 127,.Conn... 132. 
The unemployment compensation act 
s remedial and exceptions to general 
olicy of act are to be strictly con- 
Gen.St.Supp.1939, 
American Sumatra Tobacco Corpora- 
tion v. Tone, 15 A.2d 80, 127 Conn, 132. 
Conn. Security salesmen, hired, paid 
commissions on their sales, and fur- 
_nished office and facilities for their 
work, by brokerage firm, which had 
 yright to designate what securities they 
should sell, furnished them informa- 
_ tion to be used in making sales, retain- 
ed power to terminate business rela- 
ions with any customer obtained by 
_ salesman, kept customer’s accounts, 
sent out bills, and collected money, are 
¢ of such firm within Unem- 


ie 


4 
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servants” 
Jloyment Compensation Act, so as to 
uthorize assessment of contribution 
against firm under such act with re- 
spect to commissions paid such sales- 
men, since firm retained right of con- 
trol over means and methods of doing 
--salesmen’s work. Gen.St.Supp.1939, § 
1334e et seq.—Robert C. Buell & Co. Vv. 
Danaher, 18 A.2d 697, 127 Conn. 606. 
The Unemployment Compensation 
Act is not a taxing statute to be strict- 
y construed, but a remedial statute, 
which must be construed liberally as, to 
eneficiaries thereof in order to ac- 
ym pli its purpose. Gen.St.Supp. 
39, § 13834e et seq.—Robert C. Buell 
Danaher, 18 A.2d 697, 127 


On brokerage firm’s appeal from. un- 
employment compensation commission- 
rs assessment of contribution respect- 
g commissions paid by firm to its se- 
urities salesmen, superior court did 
yt 3 ot err in excluding from evidence a 
copy of questionnaire, with answers 
thereto, offered to show that federal 
deputy internal revenue commission- 

5 r’s ruling that such salesmen were not 

_ firm’s employees within Federal Social 
_ Security Act was based on same facts 
as those in evidence before court, as 
- such ruling was not binding on court, 
_ which could decide case only on facts 
_ before it and principles of law in effect 
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Conn. The purpose of the Unemploy- 
ment Compensation Act is remedial in 
character, and hence the act_is to be 
construed liberally as regards _benefi- 
ciaries, in order to accomplish its pur- 
pose. Gen.St.Supp.1939, § 1334e et seq. 
—Waterbury Sav. Bank v. Danaher, 20 
A.2d 455, 128 Conn. 78. 

Conn. The primary object of the Un- 
employment Compensation Act is to 
relieve against the distress of unem- 
ployment, and the imposition of the 
tax upon employers is incidental. Gen. 
St.Supp.1939, § 1334e et seq.—New 
Haven Metal & Heating Supply Co. v. 
Danaher, 21 A.2d 383, 128 Conn, 213. 

Ga.App. Courts, as well as admin- 
istrator of the Unemployment Compen- 
: oe sation Act, must liberally construe and 
a apply the act in light of public policy 

of the state, as declared in the act, 
; and should be guided by fact that the 
act is intended to provide some income 
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for persons whe are, without fault, 
temporarily out of employment. Laws 
1937, p. 806, ag amended_by Laws 
1937-1938, Ex.Sess., p. 356; Laws 1937, 
p. 807, § 2.—Young vy. Bureau of Unem- 
ployment Compensation, 10 $.E.2d 412. 

Ga.App. Evidence held to authorize 
finding by board of review that stop- 
page of unemployment compensation 
claimants’ work was due to a labor dis- 
pute at factory at which they worked, 
as ground for denying compensation. 
Laws 1937, pp. 813, 818, §§ 5(d) (1, 2), 
6(i).—Huiet v. Boyd, 13 S.H.2d 863, 64 
Ga.App. 564. 

In unemployment compensation pro- 
ceeding, the board of review is trier of 
the facts and its finding is binding on 
courts.. Laws 19387, p.. 818, § 6(i).— 
Huiet v. Boyd, 13 S.H.2d 868, 64 Ga. 
App. 564. 

Under statute prohibiting payment of 
unemployment compensation to em- 
ployee who is directly interested in la- 
bor dispute which caused stoppage of 
work, ‘‘directly interested’ must be giv- 
en meaning different from that of ‘“par- 
ticipating” in 
employees of factory were “directly 
interested” in strike involving general 

~ reduction or increase of all employees’ 

wages, and were not entitled to com- 
pensation, irrespective of whether they 
were members of union, or voted for, 
participated in, or sympathized with 
the strike, or were prevented by pickets 
from going back to work. Laws 1937, 
pp. 813,818, §§ 5(d) (1, 2), 6(i).— 
Huiet v. Boyd, 13 S.H.2d 863, 64 Ga. 
App. 564. 

Idaho. Greater weight should not be 
given to findings of Industrial Acci- 
dent Board under Unemployment Com- 
pensation Act than to those of a dis- 
trict court based only on written testi- 
mony, and hence unless the board or 
majority thereof hears and sees the 
witnesses testify its findings are not 
conclusive on the Supreme Court, even 
under constitutional amendment pro- 
viding that on appeal from orders of 
board court shall be limited to review 
of questions of law. Code 1932, §§ 
11-3038, 11-406, 380-1109, 43-1401, 61- 
1910; Laws 1935, 3d Ex.Sess., c. 12, § 
6; §§ 5, 11(a), 14(e), as amended by 
Laws 1939, c. 239, 3 3, 65.830 §519,.cas 
amended by Laws 1939, ¢. 239, p. 577, 


§ 13; Const, art. 5, § 9, see Laws 1937, 
p. 498; Social Security Act, 42 U.S. 
C.A. § 301 et. seq.—Phipps v. Boise 


Street Car Co., 107 P.2d 148. 


Where Industrial Accident Board did 
not itself hear and determine claim 
for unemployment compensation but 
heard and determined claim on a tran- 
script of evidence and proceedings had 
before the examiner, the Supreme Court 
was not bound by decision. of board 
that discharged employee was guilty of 
such misconduct as to justify delay in 
payment of his unemployment com- 
pensation but Supreme Court would 
examine the record to determine wheth- 
er evidence showed such misconduct. 


Sess., c. 12, § 6; §§ 5, 11(a), 14(e), as 
amended by Laws 1939, ec. 239, §§ 3, 5, 
8; § 19, as amended by Laws 1939, c. 
239, p. 577, § 13; Const. art. 5, 5 


Ii, In proceeding under Unemploy- 
ment Compensation Act to compel em- 
ployers to produce records for investi- 
gation, general appearance of employ- 
ers eliminated any question as to ju- 
risdiction of their persons. Smith-Hurd 
Stats. c. 48, § 228.—Durkin v. Hey, 33 
N.H.2d 4638, 376 Ill. 292. 


Where order compelling employers to 
produce records for investigation under 

nemployment. Compensation Act was 
prematurely entered, when question of 
jurisdiction was all that was properly 
before the court, employers had right 
to move to vacate the order and to be 
given opportunity to plead and make 
their defense to the merits. Smith- 
Hurd Stats. c. 48, § 228; Smith-Hurd 
Stats.Const, art. 2, § 2; U.S.C.A.Const. 
Amend, 14.—Durkin vy, Hey, 33 N.H.2d 
463, 376 Dll. 292, 


dispute, and hence all: 


act. 
Zeits, 31 N.H.2d 209. 


One receiving specified sum per hour 
for personal services as so-called juni- 
or partner under partnership agree- 
ment empowering senior partners to 
employ workmen was engaged in “em- 
ployment” by “employing | unit” 
“remuneration” and recipient 
“wages” within Unemployment Com- 
pensation Act. Burns’ Ann.St. § 52- 
1502(f) (1), (bh) (1), (5) (A, B), (p, 7). 
—In re Zeits, 31 N.H.2d 209. 

To deny benefits under Unemploy- 
ment Compensation Act to one previ- 
ously performing services for remu- 
neration, both his freedom from con- 
trol or direction over such perform- 
ance and fact that he was customarily 
engaged in independent established 
trade, occupation, profession or busi- 
ness or was agent receiving remunera- 
tion solely on commission basis and 
master of his own time and effort must 
be established. Burns’ Ann.St, § 52- 
1502(h) (5) (A, B).—In re Zeits, 31 N. 
H.2d 209. 


Provisions of partnership agreement 
that senior partners should direct 
work done by junior partners, that 
connection of junior partners with 
firm might be terminated by senior 
partners, and that senior partners 
should have full power to determine 
time, extent, nature and value of junior 
partners’ contributions of service and 
property, together with fact that firm’s 
superintendent had authority to assign 
junior partners to their positions, su- 
pervise them and fix their hourly rates 
of pay, showed that junior partner was 
not “free from control or direction 
over the performance of such service’ 
and hence was entitled to benefits un- 
der Unemployment Compensation Act 
after termination of his services. 
Burns’ Ann.St. § 52-1502(h) (5) (A).— 
In re Zeits, 31 N.H.2d 209. 

Where partnership agreement sub- 
jected junior partners to senior part- 
ners’ control and direction in perform- 
ance of services to firm authorized se- 
nior partners to control junior member- 
ship and junior partners’ tenure and to 
evaluate their drawing accounts, gave 
senior partners full power over ques- 
tion of dissolution, and provided for 
junior partners’ division of 10 per 
cent. of firm’s net profits, there was no 
genuine intention of junior partners to 
enter into partnership agreement, nor 
any sharing of profits as such by them, 
so that they were not “partners” and- 
one of them was entitled to benefits un- 
der Unemployment Compensation Act 
after termination of his services to firm 
by senior partners, as junior partner’s — 
share of net earnings was more conso- — 
nant with bonus, which is ‘“‘compensa- 
tion” under such act. Burns’ Ann.St. 
§ 52-1502(h) (5) (A).——In re Zeits, 31 
N.H.2d 209. " 

An alleged junior partner’s participa- 
tion certificate, providing that one hour 
of service contributed by holder should 
constitute basic unit and be reckoned 
at value of specified. sum, which he 
might withdraw from _ partnership 
funds 10 days after such contribution, 
contemplated, performance of service 
for ‘‘remuneration”, thereby creating 
service relationship between senior 
partners as “employing unit” and ju- 
nior partners, who were entitled to ben- 
efits of Unemployment Compensation 
Act. Burns’ Ann.St. § 52-1502(f) (1), 
{a} (5), (p, r).—In re Zeits, 31 N,H.2d 


Amendments of partnership articles 
by abolishing distinctions between ju- 
nior and senior partners, except as to 
senior partners’ drawing accounts and 
division of profits, providing for man- 
agement of partnership affairs by board 
of control, consisting of four senior 


ie 


al aaa a 


le SAA es alla Se ee 


See 


held not 
status as to his rights to claim benefits 
under Unemployment Compensation Act 


—-1107(e) 


- crew” 


— employers. 


interests 


to change junior partner's 


after termination of his services to firm. 


- Burns’ Ann.St. § 52-1501 et seq.—In re 


Zeits, 31 N.E.2d 209. ! 

Iowa. Where lumber mats were fab- 
ricated on floating barges and sunk to 
river bed to improve navigation, mem- 
bers of “mat crew” who fabricated 
the mats and controlled mat barge by 
hand, and of “rock barge crew’ which 
moved rock barge into position and un- 
loaded rock on floating mat, and of 
pile driver erew, including watchmen, 
pile drivers and deck hands, as well as 
tow boat operator and deck hands, 
were ‘‘members of the crew” of a 
“‘vessel”’’ on navigable waters, and hence 
were not entitled to unemployment 
compensation, under statute providing 
that “employment” should not include 
service performed by members of crew 
on such vessel. Social Security Act 3 
42 U.S.C.A. §§ 1107 


907(c) (3), 908, 

(Q)yr(eden LRO Sis 2 Le W S.C A Sr$234; Code 
1939, §.1551.12,- subd: -J, pars: .-3,- 4; 
§ £551.17,. subdi. Ks § 1551.25, subd. 


G, par. 7(f)—Woods Bros. Const. Co. 
v. lowa Unemployment Compensation 
Commission, 296 N.W. 345. 

An employee may be a ‘seaman’ or 
“member of a crew’ on vessel in nav- 
igable waters, and hence not entitled 
to unemployment compensation under 
state statute providing that ‘“‘employ- 
ment” shall not include service by 
members of crew of such vessel, though 
his work is not primarily connected 
with the navigation of a vessel. Social 
Security Act §§ 907(c) (38), 908, 42 U. 
S.C.A. §§ 1107(c) (3), 1108; 1 U.S.C.A. 
§ 3; Code 1939, § 1551.17, subd. K; § 
1551.25, subd. G, par. 7(f).—Woods 
Bros. Const. Co. v. Iowa Unemploy- 
ment Compensation Commission, 296 
N.W. 345 

The Treasury Department Regula- 
tion defining ‘‘vessel’’ with respect to 
Federal Social Security Law adopts 
the statutory definition of the word 
as including every description of wa- 


_tereraft or other contrivance used or 
capable : 
transportation on water. 


of being used as means of 
1) ULS. GAS § 
3--Woods Bros. Const. Co. v. Iowa 
cenemployment Compensation Commis- 
sion, 296 N.W. 345, 

Construction of words “member of 
the crew” in Federal Social Security 
Act by Treasury Regulation, as mean- 
ing an individual contributing in any 
way to the operation and welfare of 
the vessel, was proper. Social Security 
Act §§ 907(c) (3), 908, 42 U.S.C.A. §§ 
(3), 1108.—Woods Bros. Const. 


Co. v. Iowa Unemployment Compensa- 


: tion Commission, 296 N.W. 


In Unemployment Compensation Act 
providing that “employment” shall not 
include service by ‘‘member of the 
of vessel on navigable waters, 
“member of the crew’ means a _ per- 
son contributing in any way to the 
operation and welfare of the vessel. 
Social Security Act §§ 907(c) (3), 908, 
42S. COAL  §§ 011107 (e)? (3), °11085 °° 1 
UESOUAL) (SU3)-ch Code 1939)" §1501°17, 
subd, K; § 1551.25, subd. G, par. 7(f). 
—Woods Bros. Const. Co. v. Iowa 
Unemployment Compensation Commis- 
sion, 296 N.W. 345 


Iowa. Unemployment compensation 


- jegislation is remedial in character, and 


its purpose is to avoid involuntary un- 
employment, and to distribute the cost 
of involuntary unemployment among 
Code 1939; § 1551.07 et 
Co. v. Iowa Unem- 


seq.—Moorman Mfg. Une 
Commisson, 


ployment Compensation 
296 N.W. 791. 

A decision of the unemployment com- 
pensation commission can be set aside 
only if facts found do nut support the 
decree and there is not sufficient com- 


-petent evidence in the record to war- 
yant making of the order or decree. 


Code 1939, § 1551.07 et seq.—Moorman 
42, C.J. ANNO.—229 


ex- fs & 
to a 


s consent, — 


, 


n so that it can be-said that 


for commission compensation, but stat- 
ute anticipated an arrangement for 
services where person under commis- 
sion agreement might not be free from 
control or direction, both under his 
contract of service and in fact. Code 
LOSI SS VH5 126 subd, RIYA eS; 
subd. G, par. 6(a) and subd. M.—Moor- 
man Mfg. Co. vy. Iowa Unemployment 
ps Shc aa Commission, 296 N.W. 

For purpose of consideration by re- 
viewing court, findings of unemploy- 
ment compensation commission may be 
accepted as verity. Code 1939, § 1551.- 
07 et seq.—Moorman Mfg. Co. v. Iowa 
Unemployment Compensation Commis- 
sion, 296 N.W. 791. 

The term “independent contractor’ 
retains its common-law meaning, as one 
who carries on independent business 
and contracts to do work according to 
his own methods, subject to employer’s 
control only as to results, and tests 
applicable under unemployment com- 
pensation statute are contract for per- 
formance of a certain piece or kind of 
work at fixed price, independent nature 
of contractor’s business or distinct call- 
ing, employment of assistants with 
right to supervise them, obligation to 
furnish necessary tools, supplies and 
materials, right to control progress 
of the work except as to final results, 
time for which employed, method of 
payment by time or by job, whether 
work is part of employer’s regular 
business, and whether employee repre- 
sents master as to result only, or as to 
the means of obtaining result. Code 
1939, § 1551.07 et seq—Moorman Mfg. 
Co. v. Iowa Unemployment Compensa- 
tion Commission, 296 N.W. 791. 


_ Where six months’ contract employ- 
ing salesman on commission in speci- 
fied territory stated that manufacturer 
was interested only in results, though 
salesman was instructed on how to ap- 
proach a sale effectively, including per- 
forming various free services, and was 
required to file reports and _ offered 
bonuses and subjected to inspection to 
induce greater effort, but salesman 
could use his own judgment when and 
how to work, and could have other em- 
ployment, salesman was free from con- 
trol or direction both under contract 
and in fact, and hence there was no 
“service” or relationship of “employer” 
and “employee” and salesman was not 
entitled to unemployment compensa- 
tion. Code 1939, § 1551.07 et seq.— 
Moorman Mfg. Co. v. Iowa Unemploy- 
EEE gee a oe Commission, 296 N, 


Iowa. The provision of Unemploy- 
ment Compensation Law that public 
good and general welfare of state’s 
citizens require enactment of such 
measure under state’s police powers for 
compulsory setting aside of unemploy- 
ment reserves to be used for benefit of 
persons unemployed through no fault 
of their own is not inconsistent with 
provision thereof that employee leaving 
his work voluntarily without good 
cause attributable to employer shall be 
disqualified for benefits. Code 1939, § 
1551.08, 1551.11, subd, A.—Iowa Public 


Service Co. v. Rhode, 298 N.W. 794, 
230 Iowa 751. 
An employee voluntarily quitting 


work, without good cause attributable 
to employer, in order to accept em- 
ployment with another, was disqualified 
to receive benefits under Unemployment 
Compensation Law on basis of his 
wage credits at time of such quitting. 
Code 1939, § 1551.11, subd. A.—Iowa 
Public Service Co. v. Rhode, 298 N.W. 
794, 230 Iowa 751. 

Iowa. The provisions of Unemploy- 
ment Compensation Act that services 
performed by an individual for wages 
shall be deemed to be employment sub- 


cer-— 
tain groups necessarily come under un-— 
employment compensation law, particu-— 
larly in connection with arrangements — 


cates a ae. 
o the act unless 
»wn to satisfaction of f 
Compensation Commission that i : 
ual has been and will continue to b 
free from control or direction over per 
formance of services require an affirma- 
tive showing of freedom from contro 
both under the contract of service an 
in fact. dz 


tion Commission, ; 
Iowa 860. : By) °c 
Although the fact that plaintiff would) 
be liable to third parties for negligent — 
acts of taxicab drivers operating plain. 
tiff’'s taxicabs did not compel cone 
sion that drivers were plaintiff’s eo 
ployees”’, within contemplation of Un. 
employment Compensation Act, suc 
fact, as well as the fact that plai 
procured a license, as required by 0 
dinance, to operate taxicabs and th 
plaintiff procured insurance coveri 
his employees while engaged in oper 
tion of insured automobiles in busi 


“aie! 


“employees” 
1939) SS 150013" 
1551.25, subds. G,1, 6, M.—Kaus 
ployment Compensation r 
299 N.W. 415, 230 Iowa 860. A em 

That drivers of plaintiff’s taxicab 
could, if they saw fit, reject calls w 
would prove unprofitable and had p 
ilege of making personal use of t 
cabs was not inconsistent with the ex- 
istence of an “employer and employe 
relationship’ between drivers an 
plaintiff within contemplation of Une 


ployment Compensation Act. 

1939, §§ 1551.13, subd. Al, ' 

subds. G.1, 6, M.—Kaus vy. Unemploy 

ment Compensation Commission, 2 9 NL 

W. 415, 230 Iowa 860. ti ts 
That drivers of plaintiff’s _taxical 


were not paid a stated wage by plai 
tiff was not inconsistent with cla’ 
by Unemployment Compensation Cor 
mission that drivers were employee: 


plaintiff within contemplation of 
Unemployment Compensation 4 
Code !1939, §§ 1551/18; “Subd. 7A 


1551.25, subds. G.1, 6, Mi—Kaus y. U 
employment Compensation Commissio 
299 N.W. 415, 230 Iowa 860. 
Under 


employer. Code 1939, § 1551.25, subd 
M.—Kaus v. Unemployment Compensa 
tion Commission, 299 N.W. 415, 23( 
Iowa 860. F Fri aa mia r 

“Remuneration” of an empl 
within contemplation of Unemployment _ 
Compensation Act provision defini 
wages as all remuneration payable | 
personal services, including commis 
sions, May consist of the difference be 
tween the price which an efi e 
pays his employer for goods a ne 
price at which he sells them, a bet 
age of the sale price of goods so 
employee to customers and collect 
him from them, and other methods o 
collecting compensation from custom 
ers rather than directly from employe 
Code 1939, § 1551.25, subd. M.—Kaus v 
Unemployment Compensation Commi 
sion, 299 N.W. 415, 230 Iowa 860. | 

Where drivers of plaintiff's taxica 
were required to pay plaintiff $3 f 
each 12-hour period during which tay 
cabs were operated and retained a 
their compensation all sums collected 
from passengers in excess of the $3 and ~ 
cost of gasoline, earnings of drivers 
over and above the $3 and cost of gaso- 
line constituted ‘‘remuneration’ or 
“wages” for drivers’ services within 
contemplation of Unemployment Com- | 
pensation Act, and it was not neces- 
sary that drivers be paid directly by 
plaintiff. Code 1939, § 1551.25, subd. 
M.—Kaus vy. Unemployment Compensa- 
tion. Commission, 299 N.W. 415, 280 
Iowa 860. 

Where plaintiff operated a taxicab 
business under oral arrangement with 
drivers whereby plaintiff furnished 
cabs, oil, switchboard service, a city 
license to operate cabs, and insurance | 


? 


i 19 


§ 362 
on drivers protecting the public, and 


plaintiff $3 for each 12-hour period 
that cabs were in use and retained as 
their compensation all sums_ collected 
from passengers in excess of the $3 and 
cost of gasoline, and plaintiff dictated 
which shift drivers should have and 
_ discharged those whose services. were 
unsatisfactory, an “employer and em- 
ployee relationship,” rather than a 
 ‘“bailor and bailee relationship,’ exist- 
ed between plaintiff and drivers, not- 
withstanding that drivers could refuse 
galls and use cabs for personal use, and 
plaintiff was liable for contributions 
under Unemployment Compensation 
, Act. Code 1939, §§ 1551.13, subd. A.1, 
1551.25, subd. G.1, 6, M.—Kaus v. Un- 
employment Compensation Commission, 
299 N.W. 415, 230 Iowa 860. 

Ky. Where coal miners refused to 
accept renewal of existing contract, not 
- because renewal contract imposed sub- 


cause they sought elimination of “pen- 
realty. clause ,0r insertion of “closed 
shop” clause, there was a “labor dis- 
pute” and not a “lock-out”, and hence 
miners were not entitled to unemploy- 
by virtue of result- 
Ky.St.Supp.1939, § 


enOnAaH SS, 11'3\(c)); 
903, 42 U.S.C.A. 1103.—Barnes 
Raat, 146 S.W.2d 929, 285 Ky. 160. 

- Workmen to whom continued em- 

ployment is offered may not reject it 
and thus create a status entitling them 
eto unemployment compensation, where 
the employment offered in no respect 
differs from that in which they have 
been previously engaged. Ky.St.Supp. 

1939, § 4748g-9(b).—Barnes y. Hall, 

146 S.W.2d 929, 285 Ky. 160. 

_, . The purpose of Unemployment Com- 
: pensation Act was to provide employ- 
i ment for unfortunate victims of a mal- 
adjusted economy who are unable to 

fprain suitable work at a living wage, 
not to enable those who are offered 
continuation of existing employment to 
refrain from work until they have se- 
red additional advantages. Ky.St. 

upp.1939, § 4748g-9(b).—Barnes v. 

Hall, 146 S.W.2d 929, 285 Ky. 160. 


Vie 


g the first day of his 
irned wages for covered employment 
by subject employers equal to mot less 
than $200, where first day of unem- 
ployed salesman’s benefit year was 
January 1, 1939, the last five completed 
calendar quarters immediately preced- 
ing commenced fifteen months before 
that date and salesman who was em- 
ployed only during one month of that 
period was required to establish that 
he earned wages in that one month of 
not less than $200 in order to be en- 
titled to benefits. Ky.St.Supp.1939, §§ 
4748g-3, 4748g-9.—Shelley vy. National 
x ae Co., 148 S.W.2d 686, 285 Ky. 
UAL TS 
~~ +Under the Unemployment Compensa- 
; _ tion Law provision defining wages, the 
legislative intent in defining wages 
__-must be gathered from the obvious pur- 
pose of the legislation as illustrated in 
Hf related provisions. Ky.St.Supp.1939, § 
 4748g-3.—Shelley v. National Carbon 
CGo., 148 S.W.2d 686, 285 Ky. 502. 
ae Under unemployment compensation 
- provision defining wages as all remun- 
eration payable for services, “wages’’ 
mean all remuneration payable for sery- 
ices on the basis of which the employ- 
er is required to compute the percent- 
age of his own contribution to the un- 
employment compensation fund and to 
compute and account for the percentage 
of that of his employee. Ky.St.Supp. 
1939, §§ 4748g-3(g), 4748g-9(a) (5).— 


% Shelley v. Nationai Carbon Co., 148 8. 
A W.2d 686, 285 Ky. 502. 
ff Under the Unemployment Compensa- 


tion Law definition of wages, traveling 
salesman’s secret profits on padded ex- 


drivers furnished gasoline and paid 


stantial disadvantages, but merely be-" 


application for 


A mM " 4 : ; eke 
pense account could not. be added to h 
to statutory standard of eligibility for 
benefits. Ky.St.Supp.1939, 3 
(g), 4748¢-9(a) (5).—Shelley v. Nation- 
Sane Co., 148 S.W.2d 686, 285 Ky. 


La.App. In view of a contract be- 
tween the defendant lumber company 
and plaintiff, described therein as an 
independent contractor for -workmen’s 
compensation purposes, for the removal 
of rails and angle bars from a railroad 
track, plaintiff's employees were engag- 
ed in work which was part of defend- 
ant’s “usual trade and business,” and 
hence defendant as an “employing unit’’ 
was required to make unemployment 
contributions for plaintiff's employees, 
but could. deduct such contributions 
from the balance due_ plaintiff under 
the contract. Act No. 97 of 1936, §§ 6, 
18(e), (f) (1) (C) as amended by. Act 
No. 164 of 1938.—Strickland y. Natal- 
bany Lumber Co., 200 So, 652. 


Me. A company that employs labor 
for purpose of construction of its plant 
is an “employer” under the Unemploy- 
ment Compensation Law so as to be re- 
quired to contribute to unemployment 
compensation fund, since act makes no 
distinction between employees who work 
on original construction and those who 
labor in plant’s subsequent operation. 
Pub,Laws 1935, c. 192, § 19d, e), (f) 
(1, 4, 5), (g) (1) (6) (A-C), as amended 
by  Pub.Laws .1937, ¢. 228, § 11.— 
Maine Unemployment Compensation 
Commission y. Androscoggin Junior, 16 
A.2d..252 

Failure of company which employed 
eight or more employees during year 
1937, so as to be required to contribute 
to unemployment compensation fund, 
but which employed less than eight 
during year of 1938, to file a written 
termination of coy- 
erage by Unemployment Compensation 
Law, continued company’s status as an 
“employer” under the act for 19388. 
Pub.Laws 1935, c. 192, § 7(a) (1), and 
§§ 8(b), 19(f) (6), as amended by Pub. 
Laws 1937, -c 8, §§ 4, 11.—Maine Un- 
employment Compensation Commission 
v. androscoggin Junior, 16 A.2d 252. 

The Unemployment Compensation 
Law may be regarded as enacted in the 
interest of public welfare in providing 
for assistance to the unemployed and 
so be entitled to receive a liberal inter- 
pretation, since relief of unemployment 
is a “public purpose’. Pub.Laws 1935, 
ec. 192, as amended by Pub.Laws 1937, 
ec. 228.—Maine Unemployment Compen- 


sation Commission vy. Androscoggin 
Junior, 16 A/2d 252. 
Under provision of Unemployment 


Compensation Law defining employer 


as an employing unit which together 
with one or more other employing units 
is owned or controlled @irectly or indi- 
rectly by same interests, or which owns 
or controls one or more other employ- 
ing units, where operator of boys’ camp 
joined with two others in 1936 to cre- 
ate a corporation to operate a junior 
camp, and operator was elected presi- 
dent, a director, and was owner of ma- 
jority of corporate stock, the operator 
and ©orporation were liable for con- 
tributions under Unemployment Com- 
pensation Law as a single employing 
unit, since operator “controlled” cor- 
poration within meaning of the act. 
Pub.Laws 1935, ec. 192, § 7(a) (1), and 
§ 19(f) (4), as amended by Pub.Laws 
LOB ivG.. }2)2'85 11.—Maine Unemploy- 
ment Compensation Commission v. An- 
droscoggin Junior, 16 A.2d 252. 

The legislature, when it enacted pro- 
vision of Unemployment Compensation 
Law defining employer as an employ- 
ing unit which together with one or 
more other employing units is owned 
or controlled directly or indirectly by 
same interests, or which owns or con- 
trols one or more other employing 
units, intended to go behind the cor- 
porate veil and discover actuality, and 
to compel contribution as a single em- 
ploying unit of employing units owned 
or controlled directly or indirectly by 
same interests. Pub.Laws 1935, ¢c. 192, 
§ 19(f) (4), as amended by Pub.Laws 
1937, ¢. 228, 11.—Maine Unemploy- 


aes wr 
- 
accredited salary to raise his ‘‘wages’ — 


§§ 47482-3. 


Le “4 
with one or more other employing units — 
is owned or controlled directly or in-— 
or which © 
owns or controls one or more other em-— 


directly by same _ interests, 


ploying units, a stockholder who owned 
approximately one-half of outstanding 
stock in a corporation, and one-third 
of stock in two other corporations, and 
who was president and general mana- 
ger of companies and formulated their 
policies, was liable for contributions 
to unemployment compensation fund as 
a single employing unit, and hence 
stockholder was required to contribute 
for carpenters and workmen who did 
odd jobs and chores about his home 
and two tenement houses owned by 
him, notwithstanding that stockholder 
employed less than eight workmen in 
his personal business. Pub.Laws 1935, 
ce. )192,.§>7 (a) (1), and: '§1 19 (£)'=(4) cas 
amended by Pub.Laws 1937, c. 228, § 
11.—Maine Unemployment Compensa- 
tion Commission y. Androscoggin Jun- 
ior, 16 A.2d 252. 

Mich, Under provision of the Unem- 
ployment Compensation Act disqualify- 


ing employee for benefits for unemploy- - 


ment due to labor dispute in establish- 
ment in which he is, or was last, em- 
ployed, “establishment’’ is merely 
something established, and purpose and 
use of creation, if to accomplish an end 
in which all units are participants in 
bringing it about, constitutes the units, 
so synckronized and employed by em- 
ployer in accomplishment of a common 
end, an establishment. Pub.Acts 1936, 
Hx.Sess., No. 1, § 29(d), as amended by 
Pub.Acts 1939, No, 324.—Chrysler Cor- 
poration v. Smith, 298 N.W. 87, 297 
Mich. 438. ; 

The various co-ordinated — plants 
synchronized and employed by a cor- 
poration in the Detroit area in ac- 
complishment of a’ common end, the 
manufacture of automobiles, constituted 
a single “establishment”? within provi- 
sion of the Unemployment Compensa- 
tion Act disqualifying employee for 
benefits for unemployment due to labor 
dispute in establishment in which he 
is, or was last, employed, and hence, 
where a labor dispute at main plant 
caused suspension of operation of other 
plants, employees of other plants could 
net recover benefits. Pub.Acts 1936, 


Ex.Sess., No. 1, § 29(d), as amended by — 


pay ae ae eee EA TSe Cor- 
poration v. Smith, 298 N.W. 
Mich. 438. bide a 
Where automobile manufacturer’s 
various co-ordinated plants constituted 
Single establishment within the Unem- 
ployment Compensation Act, and a la- 
bor dispute at main plant involved new 
contract in which employees of other 
plants were directly interested, such 
employees could not recover benefits 
on ground that they were not “directly 
involved” in such dispute. Pub.Acts 
1936, Ex.Sess.. No. 1, § 29(d), as 
amended by Pub.Acts 1939, No. 324.— 
Chrysler Corporation v. Smith, 298 N. 
W. 87, 297 Mich. 438. 


An employer, as contributor to un- 
employment compensation fund, could 
contest employees’ claims for unem- 
ployment compensation, Pub.Acts 
1936, Ex.Sess., No. 1, as. amended.— 
Chrysler Corporation vy. Smith, 298 N. 
W. 87, 297 Mich. 438. 


Miss... Under provisions of Unemploy- 
ment Compensation Law authorizing 
Unemployment Compensation Commis- 
sion to appeal from decisions of the 
board of review and providing that ap- 
peals might be taken from decisions of 
the circuit court to Supreme Court, 
commission had right to appeal to Su- 
preme Court from adverse judgment of 
circuit court on claimant’s appeal from 
order disallowing claim for  benetits. 
Laws 1936, c. 176, § 6(i, j), as amend- 
ed Laws 1940, c. 295, § 4; Laws 1936, 
ec. 176, as amended, i 6(e, h), as amend- 
ed, Laws 1940, ¢. 295, § 4.—Unemploy- 
ment Compensation Commission of Mis- 
sissippi v. Barlow, 1 So.2d 241. 

The provisions of Unemployment 
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Miss. The Unemployment Compensa- 
tion Commission did not ‘waive’ com- 
pliance with statute or rules and regu- 
Jations requiring compensation claim- 
ant to register for work at public em- 
ployment office and to file claim for 
benefits and to report at intervals dur- 
ing waiting period and compensable 
period, by failing to furnish applica- 
tion blank to claimant going to public 


employment office, and by erroneously 


advising him that he could not obtain 
Mississippi, where person 
dealing with claimant at office was 
merely a receptionist in the waiting 
room. Laws 1936, c. 176, §§ 4, 6(a).— 
Unemployment Compensation Commis- 
sion vy. Barlow, 2 So.2d 544. 

Mo. Under Missouri unemployment 
compensation law providing that em- 
ployer shall cease to be subject to the 
act if it should file written application 
for termination of coverage and com- 
mission finds that there were no 13 
different days, each day being in a 
different week within preceding calen- 
dar year, within which such employer 
employed eight or more individuals in 
employment subject to the act, em- 
ployer who during 1937 employed eight 
or more individuals for some portion 
of a day in each of 20 different weeks, 


was subject to the act in 1938, notwith- 


standing during year 1938 employer 
did not have eight employees and 
therefore was not subject to the Fed- 
eral Social Security Act for year 1938. 
Mo.St.Ann. §§ 13194—3 (g, h), 13194— 
7(b), p. 4770; Social Security Act § 
901 et seq., 42 U.S.C.A. § 1101 et seq. 
—Murphy vy. Hurlbut Undertaking & 
Embalming Co., 142 S.W.2d 449. 
Mo. The proper construction of stat- 
ute providing that ‘the office of the 
Unemployment Compensation Commis- 
sion shall be maintained in the City of 
Jefferson, provided, that within a rea- 
sonable time after the passage of this 
Act there shall be satisfactory arrange- 
ments made for the housing of the 
Commission at a location in said City”, 
was that such office should be maintain- 
ed in the city of Jefferson and within a 
reasonable time satisfactory arrange- 
ment should be made for the housing 
of the office in such city. Rev.St.1939, 


§ 9425, Mo.St.Amn. § 13194—4(a), p. 
4770.—State ex inf. McKittrick. v. 
Murphy, 148 ®8.W.2d 527. 

’ Under provision in Unemployment 


Compensation Act that office of Unem- 
ployment Compensation Commission 
shall be maintained in the city of Jef- 
ferson, ‘provided, that within a rea- 
sonable time after the passage of this 
act there shall be satisfactory arrange- 
ments made for the housing of the 
commission at a location in said city’, 
the commission did not have power to 
maintain a central office outside the 
city of Jefferson. Rey.St.1939, § 9425, 
Mo.St.Ann. § 13194—4(a), p. 4770.— 
State ex inf. McKittrick v. Murphy, 148 
S.Wi.2d 527. i 
Mo. In unemployment compensation 
act, the terms ‘‘unemployment’’, “em- 
ployment’, “employer”, and “‘employee”’ 
are used in their plain or ordinary and 
usual sense, whereby “unemployment” 
means state of being not employed, 
lack of employment; ‘“‘employ’’ means 
to make use of the services of, to give 
employment to, to afford employment, 
and is a synonym of ‘hire’ ; “employ- 
er’ means one who employs, especially 
for wages or salary as an employer of 
workmen; “employee” means one em- 
ployed by another, one who works for 
wages or salary in the service of an 
employer; and when associated with 
the idea of service, ‘‘employ” means to 


Rev.St,1939, §. 


The Missouri unemployment compen- 
sation act is not circumscribed by fed- 
eral act on the same subject, but the 
federal act is the background of prac- 
tically all state unemployment compen- 
sation acts, and the federal and state 
acts together constitute a cooperative 
effort. Rev.St.1939, § 9421 et seq., Mo. 
St.Ann. § 13194—1 et seq., p. 4770 et 
seq.; Social Security Act, § 907, 42 
U.S.C.A. § 1107.—A. J. Meyer & Co. v. 
Unemployment Compensation Commis- 
sion, 152 S.W.2d 184. 

One may render service for another 
but not be in “employment” so as to 
be entitled to benefits of unemployment 
compensation act, as a blacksmith shoe- 
ing a horse or sharpening a plow point, 
a bootblack, an automobile mechanic, 
a dentist, a buteher, a plumber and the 
like. Rev.St.1939, § 9421 et seq., Mo.St. 
Ann. § 13194—1 et seq., p. 4770 et seq. 
—A. J. Meyer & Co. y. Unemployment 
Tea eaa ee Commission, 152 S.W.2d 


The tests found in definition of ‘“em- 
ployment” in unemployment compensa- 
tion act are the usual tests for deter- 
mining relation of “independent con- 
tractor’. and were placed in the act 
to make plain the basis upon which 
those in the independent contractor re- 
lationship were excluded. Rev¥.St.1939, 
§  9423(%) (5) (a-c), Mo.St.Ann. § 
13194—3(i) (5) (a-c), p. 4770.—A.. J. 
Meyer & Co, v. Unemployment Compen- 
sation Commission, 152 S.W.2d 184. 

A real estate broker’s salesman work- 
ing on commission without written 
eontract, drawing account, specified 
hours or specific requirements of re- 
vyorts and supervision, who was_ per- 
mitted to do outside work, was not 
covered by workmen’s compensation in- 
surance, and was not subjected to 
close control was not in broker’s ‘‘em- 
ployment” within terms of unemploy- 
ment compensation act, and hence was 
not entitled to unemployment compen- 
sation. Rev.St.1939, § 649 et seq., § 
9421 et seq., and §§ 655, 9423(%) (5) 
(a-c), Mo.St.Ann. § 649 et seq., 13194— 
1 et seq., and §§ 655, 18194—3(1), (5) 
(a-c), pp. 4897 et seq., 4770 et seq., 
and 4899, 4770.—A. J. Meyer & Co. v. 
Unemployment Compensation Commis- 
sion, 152 S.W.2d 184. 

Neb. The unemployment compensa- 
tion law does not change common-law 
definition of “independent contractor” 
as one who renders service in the 
course of an independent occupation, 
representing the will of his employer 
only as to the result of the work, and 
not as to the means by which it is ac- 
complished. Comp.St.Supp.1939, § 48- 
702.—Hill Hotel Co. v. Kinney, 295 N. 
Witwesake 

Where orchestra leader was engaged 
by hotel for specific services at a fixed 
price, hired his own employees, and 
paid and controlled them in perform- 
ance of their duties without interfer- 
ence, leader was an “independent con- 
tractor’? and hotel company which em- 
ployed the orchestra was not liable for 
unemployment, compensation for mu- 
sician employed by the leader. Comp. 
Laws Supp.1939, §§ 48-701 to 48-721,— 
Hill Hotel Co. v. Kinney, 295. N.W. 
37: 

In proceeding by musician to recov- 
er unemployment compensation as em- 
ployee of hotel, the relation of orches- 
tra leader who employed musician to 
hotel as “independent contractor’ was 
not disproved by evidence that hotel 
manager instructed leader in regard to 
his duties under contract, insisted on 
proper behavior in the hotel, and cau- 
tioned musicians not to loiter around 
the place or disturb. guests or em- 
ployees of the hotel. Comp.Laws Supp. 
1939, §§ 48-701 to 48-721.,—Hill Hotel 
Co. v. Kinney, 295 N.W. 397. 


‘“independent contractor’, and entitle 


ice is performed or that service is per- 
formed outside of all places of busine: 
of enterprise for which such service 
performed, and that such individual 
customarily engaged in an independ 
ly established trade, occupation 
fession, or business, must all coexist to-— 
gether, and failure of one necessarily 
results in the relationship being on 
“employment”; N.J.S.A. 43.:21-19( 
6).—Schomp y. Fuller Brush Co., | 
2d 780, 126 N.J.L. 368, affirming 12 
2d 702, 124 N.J.b. 487. Nin 
Hach claim for compensation under 
Unemployment Compensation Law must — 
be determined on the facts govern 
the relationship between claima 
alleged employer. N.J.S.A, 43:21— 
(6, 7).—Schomp v. Fuller Brush Cx 
A.2d 780, 126 N.J.L. 368, affirming 1 
9°70 9) 124 NT. TL998 77 0 ee 
Under agreement engaging one to 
merchandise of company on commi 
basis which referred to such person | 
a- “dealer”, and which provided th 
dealer was granted right to pure 
company’s merchandise and resell it 3 
a particular territory to be fixed, 
pany in fact retained complete con 
over dealer, though by mechani 
agreement control seemed remote, and 


a” 
dealer was an ‘‘employee’ and no 


u 
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to recover compensation under 
ployment Compensation Law. N 
43 :21-19(i) (6) (A).—Schomp vy. 
Brush Co., 19 A.2d 780, 126 N.J.L 
affirming 12 A.2d 702, 124 N.J.L. 
Under an agreement engaging o 
sell merchandise of company on _€0: 
mission basis, which referred to su 
person as a “dealer”, and which pri 
vided that dealer was granted right 1 
purchase company’s merchandise 
resell it in particular territory t 
fixed, dealer was not customaril er 
gaged in an “independently estapit ed 
trade, occupation or business”, so as 
be barred’ from recovering compensa- 


tion under Unemployment Compensa-_ 
tion Law. N.J.S.A. 43:21-19(i) (6) (B). 
—Schomp v. Fuller Brush Co., 19 A.2d 


780, 126 N.J.L. 368, aftirmin 


g 12 A: 
702, 124 N.J.L. 487. wT 


bi 


property purchased by the bank a 
foreclosure sale was not eligible f 
unemployment compensation ben 
since power of bank to manage pro 
ty purchased on foreclosure was_ 


real estate mortgages and to buy 
and hold mortgaged lands sold un 
decree, and bank was therefore an 
strumentality of the United States 

in Unemployment Law provisions 
cluding from definition of “employ 
ment’, service in the employ of an 
“instrumentality of the United States” 

N.J.S.A. 43:21-19(i), (7) CF); Mederal 
Reserve Act § 24 as amended, 12 U.S. 

A, §. 371; 12 U.S.C.A. § 29.—WNation 
Newark & Essex Banking Co. vy. Une 
ployment Compensation Commission, | 
A.2d, 803, 126. N.J.L. 387. ; 

N.J.Sup. The. purpose of affiliate 
clause in Unemployment Compensation 
Law providing that employing units — 
owned or controlled by the same in- 
terests should be treated as a single 
unit in determining whether eight em- 
ployees are employed so as to bring 
employer within the law was to pre- 
vent employing units splitting up into 
parts each employing less than eight 
individual employees so as to escape 
assessments for employers’ contribu- 
tions under the law. N.J.S.A. 43 :21-19 
(bh) (1, 4).—Milrose Co. v. Unemploy- 
ment Compensation Commission, 19 A. 
2d 892, 126 N.J.L. 441. 

A corporation engaged in no other 
business than holding title to. realty, 
and another corporation having same 
officers and engaging in other business 
were “affiliated corporations” and were 
a single employing unit under Unem- 
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§ 362 
ployment Compensation Law in deter- 
mining whether eight employees were 
employed so.as to bring employer 
within the law. N.J.S.A. 43:21-19(h) 
(1, 4).—Milrose Co. v. Unemployment 
Compensation Commission, 19 A.2d 892, 
126 N.J.L. 441 
In determining whether affiliated em- 
- ploying units treated as one employing 
unit under Unemployment Compensa- 
tion Law employ eight or more indi- 
viduals so as to be subject to the law, 
the total number of employees of all 
units must be ascertained as though 
- there was but one employing unit, and 
the same individuals working in two 
different units cannot be counted twice. 
NJ.S.A.  43:21-19(h) ,(1,_ 4).—Milrose 
Co. y. Unemployment Compensation 
Commission, 19 A.2d 892, 126 N.J.L. 
— 441 


wo corporations having the same 
three officers and three additional em- 
- ployees, and being affiliated corpora- 
tions which were treated as single em- 
ploying unit in determining whether 
eight individuals were employed so as 
to bring corporations within Unem- 
- ployment Compensation Law, did not 
have eight employees, and hence were 
not liable for employers’ contributions 
under the law, since officers of both 
corporations could not be counted 
twice. N.J.S.A. 43:21-19(h) (1, 4).— 
_ Milrose Co. v. Unemployment Compen- 
it sation Commission, 19 A.2d 892, 126 
NJ.L. 441. 

N.J.Sup. Open boats, of less than 
en tons burden Jaunched through surf 
within territorial 
by groups of 


on Atlantic Ocean, 
limits of New Jersey, bj 
eight men for use in their employers 
a itiess of catching fish from nets set 
‘in ocean, and which boats could be 
- propelled by motor or oars but were, 
- when launched through surf, propelled 
by their occupants pulling on a_line 
stretched from a pole set in ocean floor 
outside surf to a pole set in beac’: were 
“vessels”? within Unemployment Com- 
- pensation Act provision excluding from 
_ the act members of the crew of a vessel 
\-on nayigable waters of United States. 
N.J.S:A. 43:21-19(i) (7). (C).—Shore 
_ Fishery v. Board of Review of Unem- 
ployment Compensation Commission, 21 
“jA.2d 634, 127 N.J.L. 87. wold 
The Atlantic Ocean, within territori- 
al limits of New Jersey, is ‘‘navigable 
water” within Unemployment Compen- 
sation Act provision excluding from the 
-aet members of the crew of a vessel on 
navigable waters of United States. N. 
_ J.S.A, 43 :21-19(i) (7), (C).—Shore TFish- 
ery v. Board of Review of Unemploy- 
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ment Compensation Commission, 21 A 
2d 634, 127 N.J.L. 87. 
who were employed as 
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Pa imits” of 3 
each day to spot from which they had 


a) 


into with captain of a vessel, and no ar- 
~ ticles were signed, nor time cards kept 


ea by. captain, N.J.S.A. 43:21-19(i) (7) 
(C).—Shore Fishery v. Board of Re- 
‘view of Unemployment Compensation 
Commission, 21 A.2d 634, 127 N.J.L. 


To determine whether, in each case, 
those involved are to be regarded as 
members of a “crew’’ within a statute, 
such as Unemployment Compensation 
Act provision excluding from the act 
‘members of the crew of a vessel on 
navigable waters of United States, re- 
quires a consideration of purpose and 
context of statute under consideration. 
N.J.S.A. 43:21-19(i) (7) (C).—Shore 
Fishery v. Board of Review of Unem- 
ployment Compensation Commission, 21 
A.2d 634, 127 N.J.L. 87. 


N.Y. On appeal from a decision of the 
Unemployment Insurance Appeal Board, 
court ‘has neither ‘the duty nor the 
power to weigh the evidence, since that 
function by virtue of statute has been 
imposed upon the board acting in a 
quasi judicial capacity. Labor Law, § 
534.—In re Morton, 30 N.H.2d 369, 284 
N.Y. 167, reversing 18 N.Y.S.2d 375, 
259 App-Div. 771. 

On issue whether claimant is an em- 
ployee within the Unemployment Com- 
pensation Law, where the record con- 
tains evidence which if believed sup- 
ports the version accepted by the Un- 
employment Insurance Appeal Board, 
the board’s findings are conclusive. 
Labor Law, § 534.—In re Morton,’ 30 
N.E.2d 369, 284 N.Y. 167, reversing 18 
N.Y,S.2d 375, 259: App.Div. 771. 

Where distributor agreed to pay for 
demonstration models and carrying 
cases and to use all modeling garments 
as provided by company, to prepare 
thoroughly by taking training and 
practicing. the company’s method. of 
corsetry and salesmanship, to secure 
clients for company in assigned terri- 
tory and to give names and addresses 
of clients when. ordering goods, and 
not to sell company’s products outside 
of territory and to pay promptly for 
all goods ordered and distributor paid 
upon receipt of.garments, and agree- 
ment precluded use of discretion by 
distributor as to means employed to 
achieve agreed result, and failure of 
distributor to follow company’s meth- 
ods would have been a breach of con- 
tract, distributor was not an “inde- 
pendent contractor” but was an “em- 
ployee” entitled to unemployment com 
pensation benefits. Labor Law, §§ 502, 
534,—In re Morton, 30 N.E.2d 369, 28 
N.Y. 167, reversing 18 N.Y.S8.2d..375, 
259 App.Div. 771. 

Under Unemployment Insurance Law, 
an agreement of the employee to waive 
the benefits of the act is void, and no 
written agreement may be entered into 
to preclude an examination to determine 
whether the actual relationship is such 
as to bring employee within the scope 
of the law. Labor Law, § 512.—In re 
Morton, 30' N.E.2d 369,284 N.Y. 167, 
pevereing 18 N.Y.S.2d 375, 259 App.Div. 


N.Y.App.Div. A claimant appointed 
by employer to solicit subscriptions 
to magazine on a commission basis, 
who was permitted to work anywhere 
in a certain territory with no check-up 
on time spent and who was not re- 
quired to work any specific number of 
hours and could use any methods she 
pleased and who paid all her own ex- 
penses and over whom employer had 
no control was an “independent con- 
tractor” and not an “employee” enti- 
tled to unemployment insurance bene- 
fits. Labor Law, § 500 et seq.—In re 
aE SaeE 21 N.Y.S.2d 369, 259 App.Div. 
1108. 


N.Y.App.Div. Evidence sustained 
finding that unemployment insurance 
claimant who was engaged in soliciting 
subscriptions to daily newspaper was 
an “employee” and was entitled to 
benefits of unemployment insurance 
law. Labor Law, § 500 et seq.—Claim 
oe rese 22 N.Y.S.2d 393, 260 App.Diy. 
826. 
~N.Y.App.Div. Where office manager, 
who was employed under contract be- 
tween management company and owner 
of defendant corporation’s stock, per- 
formed services for owner of stock and 
defendant, such as hiring and discharg- 
ing employees, manager was an ‘“em- 
ployee” of defendant although manager 
received his salary from management 
company as matter of billing conveni- 
ence, and hence defendant was an ‘“‘em- 
ployer’ within the Unemployment In- 
surance Law where defendant had em- 
ployed two others besides claimant of 
unemployment insurance and manager. 
Labor Law, § 502, subd. 3(3) (b).—In 
re Miller, 22 N.Y.S.2d 561. 

N.Y.App.Div. Where, after dissolu- 
tion of partnership, if one existed, firm 
became nonexistent save for purpose of 
discharging obligations, member who 
continued to occupy the premises but 
who did not engage in business for 
some time afterward could not be re- 
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‘partnership for purpose of 
500 et se 


essor” in interest o: 
r nemploy 
ment insurance benefits. Lab 
q.—Claim of Turano, § 


SZdr2l3. i : DF: 
“Successor” within provision of un- 
employment insurance statute defining 
“employer” as any person or firm, or 
the receiver, trustee or “‘successor’”’ of 
a person or firm, imports a devolution 
of property by statutory succession and 
applies to persons to whom property 
descends by operation of law rather 
than to persons to whom_ property 
passes by voluntary acts of the owners. 
Labor Law, § 500 et seq—Claim of 
Yurano, 23 N.Y.8.2d 213. 

N.Y.App.Div. A corporation which 
regularly employed only three persons 
but which hired a substitute to take 
the place of regular employee who was 
given @ vacation for two weeks with 
pay during June, and which accorded 
the same treatment to another employee 
during the month of July, did not em- 
ploy four or more persons so as to 
come within purview of statute provid- 
ing for unemployment insurance, | La- 
bor Law, § 502, subds. 1, 3.—Mart 
Waterman Holding Corporation v. Mil- 
ler, 23 N.Y.S.2d 215. 

N.Y.App.Div. Evidence held to sus- 
tain finding that partners were not 
employers liable for employment insur- 
ance contributions, on ground that 
partnership was not a successor in in- 
terest to abandoned insolvent corpora- 
tion of which the partners had been 
officers and stockholders. Labor Law, 
§ 502, subd. 3.—In re Joachim, 23 N.Y. 
8.20229. 

N.Y.App.Div. In proceeding for un- 
employment insurance’ benefits, con- 
flicting evidence sustained finding that, 
notwithstanding: claimant who was em- 
ployed as a porter was paid as a mat- 
ter of accounting convenience by one 
of building owners, claimant was an 
employee of realty corporation to which 
owners had leased the building under 
agreement obligating realty corporation 
to operate and maintain the building. 
Labor Law, § 500 et seq.—In re Gor- 
don, (23. "N{Y:S.2d 261: 

N.Y.App.Div. Where hotel, through a 
booking agency, contracted for services 
of an orchestra the members of which 
were employees of the orchestra leader, 
a vocalist who was a member of the 
orchestra was not entitled to benefits 
under the Unemployment Insurance 
Law as an “employee” of the hotel, 
since she was an employee of the or- 
chestra leader who was an ‘independ- 
ent contractor’. Labor: Law, § 535.— 
In re Brown, 23 N.Y\S.2d 330. 


N.Y.App.Div. Wyidence sustained 
finding that third party employed by 
hotel manager to procure trios of mu- 
sicians for hotel's cocktail lounge was 
hotel’s agent and that hotel in effect 
had right to discharge musicians whose - 
services were unsatisfactory, and that 
claimant, a member of a trio, was an 
“employee” of hotel entitled to unem- 
ployment benefits. Labor Law, § 500 
et seq.—In re Dellapenta, 24 N.Y.S.2d 
748, 261: App.Div. 863. 

N.Y.App.Div. The question whether 
a claimant seeking to recover unem- 
ployment insurance benefits was an em- 
ployee or independent contractor was 
one of fact, and finding of Unemploy- 
ment Insurance Appeal Board that 
claimant was an employee would not be 


‘disturbed, where there was evidence to~ 


sustain the decision. Labor Law, § 500 
et seq.—In re Seibert, 24 N.Y.S.2d) 755. 
261 App.Div. 867. 

N.Y.App.Div. Under amended statute 
denying unemployment insurance bene- 
fits to minors under age of 21 years in 
regular attendance during daytime as 
students in school and providing that 
all provisions in force on June 380, 
1939, should continue in effect as 
though _unamended throughout © the 
benefit year beginning April 1, 1939, 
with respect to benefit rights of em- 
ployees who at any time in the period 
between March 6 to June 30, 1939, file 
claim for benefits applicable to such 
benefit year, and that claims of others 
for all purposes shall be governed by 
provisions effective July 1, 1939, news- 
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filed claim 
1939, w yt entit ( 
Labor Law, 00 et seq.; § 502, 
. 1(5), as amended by Laws 1939, c. 

, § 1;. Laws 1939, ¢. 662, § 24— 
Claim of Eckler, 26 N.¥.S.2d 259, 261 


App.Div. 313. 
| N.Y.App.Div. 
to an order of the National Labor Re- 


Moneys paid pursuant 


lations Board directing reinstatement 
of an employee with back pay consti- 
tuted “remuneration” and ‘wages’ 
within meaning of the Unemployment 


- Insurance Law. Labor Law, §§ 500- 
539.—McCoy v. Remington Rand, 27 
N.Y.S.2d 298, 262 App.Div. 790, re- 


argument denied 30 N.Y.S.2d 111, 262 
App.Div. 976. 

N.¥.App.Div. An orchestra leader, 
who contracted with theater company 
to furnish music for vaudeville acts 
for a stipulated lump sum per week, 
contract being terminable by either 
party at the end of any week, and who 
himself hired and fired and paid the 
salaries of the members of his orches- 
tra, was an “independent contractor” 
rather than an “employee” of the com- 
pany, and hence was not entitled to be 
credited with his earnings under such 
contract in arriving at a basis for com- 
puting unemployment insurance bene- 
fits.—In re. Farle. 27 N.Y.S.2d 310, .262 
App.Div. 789, affirmed 36 N.H.2d 458. 

N.Y.App.Div. Evidence that claim- 
ant’s duties under an oral agreement 
with newspaper’s circulation manager 
included delivery of newspapers. to 
storekeepers on a designated route and 
delivery of bundles of newspapers to 
route carriers, that claimant made col- 
lJections from storekeepers at a fixed 
price and as remuneration received per- 
centage of amount collected, that claim- 
ant billed storekeepers each week in his 
own name, and that amounts collected 
were deposited in a bank account main- 
tained in name of newspaper, supported 
Unemployment Insurance Appeal 
Board's decision affirming unemploy- 
ment insurance referee’s decision hold- 
ing that claimant was an ‘employee’ 
and entitled to unemployment  insur- 
ance benefits. Labor Law, § 500, et 
seq.—Claim of Le Valley, 27 N.Y.S.2d 
338, 262 App.Div. 792. 

N.Y.App.Div. A clerical worker at 
milk distributing plant was not a 
“farm laborer’ exempt from Unemploy- 
ment Insurance Law, notwithstanding 
that employer also operated a farm, 
where plant was a separate establish- 
ment located about 17 miles from farm, 
and plant had a separate staff, and 
clerical worker kept records of milk 
returned by drivers employed at plant 
and the cash taken in, and kept no 
records pertaining to operation of farm. 
Labor Law, § 502, subd. 11.—In_ re 
Claim of Thompson, 27 N.Y.S.2d 514. 
262 App.Div. 792, reargument denied 


_In; re Thompson, 29 N.Y.S.2d 911, 262 


App.Div. 924. 

N.Y.App.Div. The Appellate Division 
could not review decision of Unemploy- 
ment Insurance Appeal Board that 
person claiming unemployment insur- 
ance benefits had not reported his un- 
employment. Labor Law, § 500 et seq. 
Claim of Joffe, 27 N.Y.S.2d 516, 262 
App.Div. 796. 

N.Y.App.Div. An inspector or clerk 
inspecting incoming shipments of yvege- 
tables and fruits received by members 
of association, and issuing certificates 
as to eondition and _ salability, was 
“employee” of association, so as to be 
entitled to benefits of Unemployment 
Insurance Law, notwithstanding that 
inspector or clerk was selected by Fed- 
eral Bureau of Agricultural Economies, 
where inspector or clerk was paid by 
association from funds collected from 
members, and inspection was solely for 
benefit of members and was not re- 
quired by government. Labor Law, § 
500 et seq.—In re Perry, 27 N.Y.S.2d 
695, 261 App.Div. 739. 

N.Y.App.Div. Under Unemployment 
Insurance Law in effect in 1937 exclud- 
ing from purview of the statute an 


led to bene- — 


fur-bearing animals. Law, 
500 et seq., 502)’ subd. 11), as 
amended by Laws 1941, c. 669.—In re 
risers 28 N.Y.S.2d 312, 262 App.Div. 


The unemployment insurance is a 
new sociological experiment, and it is 
the policy of the legislature to extend 
rather than to restrict the present. lim- 
its of the law. Labor Law, § 502, subd. 
1(1), as amended by Laws 1941, c. 669. 
—In re Bridges, 28 N.Y.S.2d 312, 262 
App.Div. 19. 

_ Unemployment Insurance Law 
amendment, excluding any person en- 
gaged in agricultural labor which is 
defined to include work connected with 
raising fur-bearing animals and wild 
life, is not intended to exclude those 
formerly benefited, but is rather an in- 
terpretation of the earlier statute which 
excluded an. employee engaged in farm 
labor. Labor Law, § 502, subd, 1(1), 
as amended by Laws 1941, c. 669.—In 
re Bridges, 28 N.Y.S.2d 312, 262 App. 
Div. 19. 

N.Y.App.Div. In proceeding to. re- 
cover unemployment insurance benefits, 
evidence held to sustain finding that 
claimant was an “employee,” whose 
activities were directed and controlled 
by crew manager, rather than an ‘‘inde- 
pendent. contractor.” Labor Law, § 
500 et seq.—Hanrahan v. Interstate 
Home Equipment Co., 28 N.Y.S.2d 806. 
262 App.Div. 924. 

N.Y.App.Div. <A restaurant and night 
club owner, having no supervision or 
control over the members of an orches- 
tra whose leader was under contract 
with owner to furnish an orchestra for 
four weeks at a stated sum per week, 
was not the “empJoyer” of an orchestra 
member claiming unemployment insur- 
ance benefits within the. Labor Law, 
but leader was an ‘independent con- 
tractor’, and orchestra members, who 
were paid directly by leader, were his 


employees. Labor Law, § 1 et seq.— 
Claim of Miller, 29 N.Y.S.2d 15, 26 
App.Div. 385, 


N.Y.App.Div. The term “successor”, 
within Unemployment Insurance Law 
defining employer as a successor of a 
person, partnership, firm, or associa- 
tion, does not include vendees or trans- 
ferees of a. covered employer. Labor 
Law, § 502, subd. 3.—Wiener v. Miller, 
29 N.Y.S.2d. 652,,.262. App.Div. 924. 


N.Y¥.Sup. The unemployment insur- 
ance fund is a ‘‘state fund’? and as a 
state agency exercises a ‘‘state govern- 
mental function’’.—In re Torpedo Dress 
Corporation (Levine), 26 N.Y.S.2d 971, 
176 Mise. 60, affirmed In re Torpedo 
Dress Corporation, 21 N.Y.8.2d 138, 259 
App.Div. 994, appeal denied 22 N.Y.S. 
2d 121, 259 App.Div. 1076, affirmed 33 
N.E.2d 554, 285 N.Y. 626, reargument 
and motion denied 34 N.E.2d 901, 285 
N.Y. (41, 


N.C. Under provision of Unemploy- 
ment .Compensation Law relating to 
withholding benefits during stoppage 
of work which is caused by a labor 
dispute, each claimant for benefits un- 
der law is required to show to satis- 
faction of Unemployment Compensation 
Commission that he is not disqualified 
for benefits. Pub.Laws 1936, Hx.Sess., 
ec. 1, § 5(d).—In re Steelman, 13 8.B.2d 
544, 219 N.C. 306. 

Ruling of Unemployment Compensa- 
tion Commission denying benefits of 
Unemployment Compensation Law to 
claimants because it »appeared that 
claimants were either participating in 
or financing or directly interested in 
labor dispute which caused stoppage of 
work, or that they belonged to a class 
of workers of which, immediately before 
commencement of the stoppage, there 
were members employed at the prem- 
ises at which the stoppage occurred, 


/ 


‘219 N.C. 306 


Under 


only during such stoppage 
eliminated in thereafter determini 
eligibility of claimants who did not | 
return to their work, prior to individu- — 
al determinations as to eligibility 
claimants. Pub,Laws 1936, Ex.Sess., 
1, § 5(d).—In re Steelman, 13 S.E. 
544, 219 N.C. 306. + 
Under provision of Unemploym« 
Compensation Law relating to wit! 
holding benefits during stoppage | 
work which is caused by a labor di 
pute, where Unemployment Compensa 
tion Commission ruled that stoppa 
of work because of labor dispute ha 
come to an end and that disqualifica 
tions effective only during such stop 
page woud, be eliminated in there 
determining eligibility of claima 
who did not return to their work, a1 
there was evidence that severa 
claimants did not return to their w 
because of the labor dispute, effect 
commission's determjnation was t 
clare employer’s letter and hi 
mony that the claimants’ pos 
were still open, if they cared to a ; 
for them, would not disqualify claim 
ants for benefits after date on wh 
stoppage of work ceased. Pub.La 
1936, Ex.Sess., c. 1, § 5(c)(2), (d 
LS alam inns 13 S.H.2d 544, 219 


NG. The Unemployment Co 
tion Act manifested the le 


and for mitigating economic evils o 
unemployment, and all doubts sugge 
ed by objections on _ constitutiona 
grounds should be resolved in favor 


1939, C. 27.—Unemployment: Compen, a= 
tion Commission y. J. M. Willis Bar 
hep ay Shop, 15 S.H.2d 4, 2 I 

N.D. A noncompensated president o 
defendant corporation whose acts we 


ing whether corporation was liable for 


§ 2(f) (1), (g), (a) (1), as amende’ 
Laws, 1939, c.. 215,—Unempl 

Compensation Division of Wor 
Compensation Bureau v. People’s 
ion Printing Co., 295 N.W. 656. 


action for recovery of money, and if 
defendant prevails in suit to collect 
contributions he is entitled to a judg- 
ment for taxable costs, notwithstanding 
that Unemployment Compensation Act 
provisions respecting payment of costs 
in suits to collect contributions under 
the act make no provision for award-. 
ing costs to defendant if defendant pre- 
vails. Laws 1937, c¢. 232, § 15(b), 
Comp.Laws 1913, § 7794.—Unemploy- 
ment Compensation Division of Work- i 
men’s Compensation Bureau yv. People’s « 
Opinion Printing Co., 295 N.W. 656. v 

N.D. In determining whether an en- 
terprise is to be exempted from pay- 
ment of contributions to Unemployment 
Compensation Fund on ground that- 
employees are engaged in “agricultural 
labor”, conditions under which prod- 
ucts of the enterprise are produced and 
labor employed must be considered as 


well as-labor practices used. Laws 
1937, ¢. 232, § 2(f) (1), h(6). (4), as 
amended by Laws 1939, ec. 215—Unem- 
ployment Compensation Division of 
‘ Workmen’s Compensation Bureau y. 
Valker’s Greenhouses, 296 N.W. 148. 
The amendment of Federal Social Se- 
eurity Act which brought greenhouses 
within exemption applicable to employ- 
ers of agricultural labor is an amend- 
ment in substance and not merely a 
legislative interpretation of language 
- used in original enactment, and amend- 
ment does not control interpretation of 
— Unemployment Compensation Act 
, which was enacted prior to congres- 
sional amendment. Laws 1987, ¢. 232, 
Seren (15 (6). (4) ,.).aS amended by 
te Laws 1939, c. 215; Social Security Act, 
~~ § 209(1), as amended in 1939, 42 U.S.C. 
A. § 409 (1).—Unemployment Compen- 
~ sation Division of Workmen’s Compen- 
sation Bureau v. Valker’s Greenhouses, 
_ 296 N.W. 143. : 
SS Where greenhouse was operated pri- 
heise marily as a commercial enterprise for 
«growing and selling flowers and plants, 
labor rendered in greenhouse and on 
Peeerach. of land cultivated in connection 
j - therewith was not “agricultural labor” 
within Unemployment Compensation 
- Act, and hence operator of greenhouse 
was liable for contributions required 
by the act. Laws 1937, c. 232, § 2(f) 


a 
A 


‘ 


(i), b(6) (4), as amended by Laws 
1939, ce. 215.—Unemployment Compen- 
4 gation Division of Workmen’s Compen- 
sation Bureau v. Valker’s Greenhouses, 


296 N.W: 143. 


mn 


, 
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«Ohio. The statute providing that 
every final order, judgment or decree 
of a court and, when provided by law, 


the final order of any administrative 
: Hh officer, tribunal, or commission may be 
reviewed as provided by statute, unless 
: otherwise provided by law, and statute 
providing that a judgment rendered or 
final order made by a justice of the 
peace or any other tribunal, board, or 
officer, exercising judicial functions, 
and inferior to the court of common 
pleas, may be reversed, vacated, or 
modified by the common pleas court on 
an appeal on questions of law, when 
considered together, have no applica- 
tion to an appeal from a decision of 
the Administrator of the Bureau of 
, Unemployment Compensation. Gen. 
Code, §§ 1346-4, 12223-3, 12223-23.— 
State ex rel. Cleveland Ry. Co. v. At- 
x aon 34 N.H.2d 233, 188 Ohio St. 
by An undisposed application for deter- 
mination as to seasonal or casual em- 
ployment, filed by an employer with 
- the Unemployment Compensation Com- 
- mission, which was created under the 
original Unemployment Compensation 
Act, was a “pending proceeding’ with- 
in meaning of statute providing that 
the repeal or amendment of a statute 
shall not affect pending proceedings 
unless so expressed, and that statute 
preserved the right of appeal from 
py commission’s decision against amend- 
- ment or repeal, in absence of express 
‘ea provision in amending or repealing act. 
ES Gen.Code, §§ 26, 1345-1 et seq.—State 


5 RY 
ny 
, 


ex rel. Cleveland Ry. Co. v, Atkinson, 
_ 34 °N.H.2d 233, 188 Ohio St. 157. 
iz The amending act creating the 
* Bureau of Unemployment Compensation 
to supersede the Unemployment Com- 
pensation Commission, repealing the 
co section giving right of appeal from the 
oy commission, and providing for an ap- 
_ peal by employer or employee from the 
- decision of ‘the Administrator of the 
Bureau of Unemployment Compensation 
on claims for benefits only, and making 
‘ decisions on other matters final, does 
‘not, in view of the fact that it does 
not contain any express. provision 
affecting pending proceedings before 
the commission, within purview of the 
statute dealing with effect of amend- 
ment or repeal on pending proceedings, 
take away or modify right. of appeal 
under the repealed section. Gen.Code, 
§§ 26, 1345-1 et seq., 1345-29, 1346 et 
seq.—State ex rel. Cleveland Ry. Co. vy. 
See neon, 34 N.H.2d 233, 188 Ohio St. 


4 
7 
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Ohio App. A “strike’ is a eombined 
effort by workmen to obtain higher 
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meee 


ND SERVAN’ 


MASTER A 


concerted time.—U. S. C 
employment Comnensation Board of 
Review 32 N.E.2d 763, 66 Ohio App. 


Where work in certain mines ceased 
on March 31, 1939, when contract be- 
tween operators and miners expired 
and did not commence until new con- 
tract was entered into on May 12, 1939, 
the miners were not engaged in a 
“strike” between March 31 and May 12 
within provision of unemployment com- 
pensation statute that no _ benefits 
should be payable to employees losing 
employment because of strike, and the 
miners were entitled to unemployment 
compensation for time lost. Gen.Code, 
§ 1345-6, subd. b(4)¢.—U. S. Coal Co. v. 
Tnemployment Compensation Board of 
peers 32 N.E.2d 763, 66 Ohio App. 
Ohio App. Guardian of member of 
railroad voluntary relief association 
suing to recover disability benefits on 
ground of manifest mistake in deny- 
ing claim was required to present to 
jury that which was before advisory 
board on appeal respecting member’s 
claim.—Bates vy. Pennsylvania R. Co., 
33 N.E.2d 678. 

In action by guardian of member of 
railroad voluntary relief association for 
disability benefits, controlling question 
was not only what was member’s men- 
tal condition as of date that he was 
eut off from his benefits, but whether, 
on information before advisory board 
on appeal from superintendent’s deci- 
sion, board acted in manifest mistake 
in its determination—Bates vy. Penn- 
sylvania R. Co., 33 N.E.2d 678. 

In action for disability benefits, evi- 
dence showed that member of railroad 
voluntary relief association was at 
all times after date when he was cut 
off from his benefits an insane per- 
son, and was unable to earn a liveli- 
hood in any employment suited to his 
capacity.—Bates v. Pennsylvania R. 
Co., 33 N.H.2d 678. 

Evidence as to whether, on case pre- 
sented to superintendent of railroad 
voluntary relief association or to ad- 
visory committee on appeal, they act- 
ed through manifest mistake in deny- 
ing member’s claim for disability bene- 
fits was insufficient for jury.—Bates v. 
Pennsylvania R. Co., 33 N.H.2d 678. 


Pa. Where Unemployment Compen- 
sation Board of Review certified appli- 
cant on list of eligibles for position of 
junior interviewer and subsequently 
appointed him to position which he re- 
tained beyond the probationary period 
of nine months, board which succeeded 
appointing board had no power to dis- 
charge junior interviewer 11 months 
after appointment on ground that edu- 
eation and experience set forth in ap- 
plication did not meet minimum re- 
quirements prescribed by Secretary of 
Labor and Industry. 43 P.S. § 751 et 
canter aur ians vy. Stahlnecker, 19 A.2d 

Under the Unemployment Compensa- 
tion Law provision that any employee 
who has been dismissed and on appeal 
to the Unemployment Compensation 
Board of Review has been restored to 
the same grade of employment in which 
he had been: employed, “in the discre- 
tion of the board shall be fully reim- 
bursed for any loss of salary caused 
by such dismissal’, the word “discre- 
tion’ means a discretion adhering to 
well-known and established principles 
of law rather than an arbitrary fanci- 
ful, or capricious one. 43 P.S. § 768 
(p); 46 P.S. § 552.—Maloney v. Stahl- 
necker, 19 A.2d 162. 

Whether the discretion vested in the 
Unemployment Compensation Board of 
Review to reimburse for any loss of 
salary an employee who has been re- 
instated after dismissal has been abus- 
ed or has been exercised within legal 
limitations is a question for court’s de- 
termination. 43 P.S. 768(p).—Ma- 
loney v. StahInecker, 19 A.2d 162. 

Where the Unemployment Compensa- 
tion Board of Review sustains the ap- 
peal of a dismissed employee but re- 
fuses reimbursement for loss of salary, 


ba 


Where junior interviewers were dis- 
missed without legal justification and 
record did not disclose facts or infer- 
ences properly deducible’ therefrom 
which would warrant a denial of reim- 
bursement to them for loss of salary, 
refusal of the Unemployment Compen- 
sation Board of Review to reimburse 
interviewers on reinstatement for loss 
of salary was an abuse of “discretion” 
under the circumstances. 43 Sur t§ 
768(p).—Maloney vy. StahInecker, 19 A. 
2d 162: 

Where the Unemployment Compensa- 
tion Board of Review did not sustain 
appeal of dismissed junior interviewer 
and the Superior. Court ordered: his 
reinstatement, junior interviewer to ob- 


tain reimbursement for lost salary was. 


required to make application to the 
board for such reimbursement. 43 P.S. 
§ 768(p).—Maloney v. Stahlnecker, 19 
A.2d 162. 


Pa.Super. The Unemployment Com- 
pensation Board of Review could not, 
in absence of fraud, misrepresentation 
or misconduct, revoke action of former 
board in allowing change in applica- 
tion for office of senior interviewer, 
and in certifying applicant’s name on 
list of eligibles for senior interviewer, 
or to remove applicant’s name from 
eligible list for junior interviewer, and 
to order her dismissal from such posi- 
tion, after applicant’s appointment to 
that office and her retention therein 
beyond probationary period of nine 
months, when the appointment had be- 
come permanent. 438 P.S. § 768(d, f, 
k).—Speer v. Unemployment Compen- 
sation Board of Review, 14 A.2d 462, 
140 Pa.Super. 207. 

Pa.Super. The provision of the Un- 
employment Compensation Law that 
the Unemployment Compensation Board 
of Review shall hear appeals by em- 
ployees engaged in the administration 
of the law, from dismissal, suspension 
or furlough, and render a final decision 
in not more than 30 days after the 
date of such appeals, is directory and 
not mandatory. 43 P.S. § 768(p).— 
Morrison v. Unemployment Compensa- 
tion Board of Review, 15 A.2d 391, 141 
Pa.Super. 256. 

The action of the Unemployment 
Compensation Board of Review in not 
entering its final decision on appeal 
taken October 5, 1939, and heard on 
October 24, 1939, until November 15, 
1939, did not require the reinstatement 
of the employee to the position from 
which he had been rightfully dismissed. 
43 P.S. § 768(p).—Morrison v. Unem- 
ployment Compensation Board of Re- 
view, 15 A.2d 391, 141 Pa.Super. 256. 


Pa.Super. Where petitioners, who 
were dismissed from civil service posi- 


tions as junior interviewers under Un-- 


employment Compensation Law, were 
reinstated on appeal to Unemployment 
Compensation Board of Review whether 
petitioners should have been allowed 
reimbursement for loss of salary result- 
ing from dismissal was within Board’s 
discretion, and Board’s refusal to al- 
low reimbursement for loss of. salary 
was not subject to review by Superior 
Court. 43 P.S. § 751 et seq.—Maloney 
y. Unemployment Compensation Board 
SL UREYAEN, 15 A.2d 407, 141 Pa.Super. 
_ Where petitioner, who had. served as 
junior interviewer under Division of 
Unemployment Compensation in. the 
Department of Labor and Industry, 
was dismissed by. Secretary of: Labor 
and Industry on ground that petition- 
er’s education and experience did not 
meet minimum requirements prescribed 
by secretary in accordance with Unem- 
ployment Compensation Law, and peti- 
tioner had served eleven months before 
being dismissed, action of Unemploy- 
ment Compensation Board. of Review 
in dismissing petitioner’s appeal from 
secretary’s order dismissing petitioner 
from service was unauthorized. 43 PS. 
§ 751 et seq.—Maloney vy. Unemploy- 


= 


oF 


Wee “had \been beoebnty formabteneion 


of Unemployment Compensation Board 
of Review that passed upon her appli- 
eation and examination, and had been 
found by it to have been satisfactorily 
explained and so slight as not to affect 
her standing, Board succeeding the ap- 
pointing board had no power to direct 
the Secretary of Labor and Industry 
to dismiss her. 43 P.S. § 751 et seq.— 
Halteman v. Unemployment Compensa- 
tion Board of Review, 15 A.2d 408, 141 
Pa.Super. 412. 

Under Unemployment Compensation 
Law, a junior interviewer who was 
improperly dismissed, on being re- 
stored to her former grade of employ- 
ment, is entitled to apply to Unemploy- 
ment. Compensation Board of Review 
for reimbursement for loss of salary, 
but granting or refusal thereof rests 
in discretion of Board and is not sub- 
ject to review by superior court. 43 
P.S. § 751 et seq—Halteman y. Unem- 
ployment Compensation Board of Re- 
view, 15 A.2d 408, 141 Pa.Super. 412. 

Pa.Super. An employee who volun- 
tarily left her work was ineligible for 
unemployment compensation,—Mandel 
v. Unemployment Compensation Board 
Pe ere 15 A.2d 479, 141 Pa.Super. 
Pa.Super. Where civil service em- 
ployee was furloughed due to a budget- 
ary deletion of his position on basis of 
his being number 15 on the eligible 
list, and, after the 10 days provided 
by Unemployment Compensation Law 
for filing an appeal from a furlough 
had elapsed, the Unemployment Com- 
pensation Board of Review determined 
that employee should have been number 
8 on eligible list and so notified em- 
ployee, employee could not then appeal 
from. order directing his furlough, 
though made within 10 days after no- 
tice of the changed rank, but em- 
ployee’s proper course would be to pe- 
tition the board asking it to reconsider 
and rescind the order of furlough, and 


employee would have right of appeal « 


from an adverse decision to the superi- 
or court. 43 P.S. § 768(p).—Ehrman v. 
Unemployment Compensation Board of 
Review, 16 A.2d 428, 142 Pa.Super. 289. 
Under provisions of Unemployment 
Compensation Law relative to selection 
of employees who are to administer the 
act, a new Unemployment Compensa- 
tion Board of Review Suceasding ap- 
pointing board has no authority to 
review examination papers and_  re- 
classify and regrade successful appli- 
cants, after their appointment to civil 
service and their continuance in service 
beyond the probationary period, except 
for fraud, misrepresentation, or mis- 
conduct, or to correct purely clerical 
errors, and matters involving discretion 
and judgment in arriving at grade or 
rank of an applicant are not subject 
to review or change by the new board. 
43 P.S. § 751 et seq.—Ehrman v. Unem- 
ployment Compensation Board of Re- 
view, 16 A.2d 428, 142 Pa.Super. 289. 

Pa.Super. Where Unemployment 
Compensation Board of Review has 
acted in a matter involving its discre- 
tion with respect to selection of civil 
service employees, its action cannot be 
set aside by a subsequent board, in 
absence of fraud, misrepresentation or 
miseonduct. 43 PS. § 751 et seq.; § 
763.—Ryan v. Unemployment Compen- 
sation Board of Review, 17 A.2d 664, 
143 Pa.Super. 8 


Where Unemployment Compensation 
Board of Review has considered and 
determined question whether an appli- 
eant for a position in civil service cre- 
ated under Unemployment Compensa- 
tion Law has been guilty of fraud, its 
findings of fact on that matter, unap- 
pealed from, are binding on subsequent 
boards and not subject to review by 
them, but to have such conclusive ef- 
fect, it should appear that the matter 
was duly considered by board and that 
a decision was made by it on the sub- 
ject in accordance with statute. 43 P. 


“Tena iediston by_a prior Untenploy ent 
Compensation Board of Review on 
question of allegedly willful misrepre- 
sentations respecting applicants’ schol- 
astic training in answers to questions 
in application for examination for po- 
sitions in civil service created under 
Unemployment Compensation Law was 
not subject to review and reversal by a 
subsequent board, in absence of fraud 
or misconduct by prior board, where 
there was no appeal from prior board’s 
decision. 43 P.S. § 751 et. seq.; § 763. 
—Ryan y. Unemployment Compensation 
Board of Review, 17 A.2d 664, 143 Pa. 
Super. 8. 


Where misrepresentations respecting 
applicant’s scholastic training in an- 
swers to questions in application for 
examination for position in civil serv- 
ice created _under Unemployment Com- 
pensation Law was intentional on, ap- 
plicant’s part, effect of misrepresenta- 
tions could not be condoned by appli- 
cant’s assertion that he thought that 
his practical experience was equivalent 
of scholastic training. 43 P.S. § 751 et 
seq.; § 763.—Ryan v. Unemployment 
Compensation Board of Review, 17 A 
2d 664, 143 Pa.Super. 8. 


Where misrepresentation respecting 
applicant’s scholastic training in an- 
swers to questions in application for 
examination for position in ciyil serv- 
ice created under Unemployment Com- 
pensation Law, was intentional, it was 
for Unemployment Compensation Board 
of Review, upon review of an accurate 
statement of applicant’s practical busi- 
ness experience, in connection with a 
truthful representation of applicant’s 
scholastic training, to decide whether 
applicant possessed requisite qualifica- 
tions for eligibility to position and 
grade to which applicant was entitled, 
and any willfully dishonest statements 
as to either applicant’s business experi- 
ence or educational training should 
have rendered applicant ineligible, 43 
P.S. § 751 et seq.; § 763.—Ryan v. Un- 
employment Compensation Board of 
Review, 17 A.2d 664, 143 Pa.Super. 8. 


Fraud and misrepresentation in se: 
curing appointments to positions in civ- 
il service ereated under Unemployment 
Compensation Law are grounds for 
dismissal from positions so obtained. 
43 P.S. § 751 et seq.—Ryan yv. Unem- 
ployment Compensation Board of Re- 
view, 17 A.2d 664, 143 Pa.Super. 8. 


Where representations respecting ap- 
plicant’s scholastic training in answers 
to questions in application for exami- 
nation for position in civil service cre- 
ated under Unemployment Compensa- 
tion Law were admittedly false, if a 
prior Unemployment ompensation 
Board of Review in passing upon rep- 
resentations, after their falsity was 
brought to its attention, had decided 
that representations were innocently 
made, a subsequent board could not re- 
view decision and substitute a different 
finding, notwithstanding admitted fal- 
sity, but in absence of such decision a 
mere deletion of applicant’s credits be- 
cause of false statements was not a 
finding that misrepresentation was un- 
intentional and innocent, 43 P.S. § 751 
et seqg.; § 763.—Ryan v. Pace hisy ent 
Compensation Board of Review, 17 A. 
2d 664, 143 Pa.Super. 8. 


Where director of civil service, who 
was also secretary of Unemployment 
Compensation Board of Review, sent 
letter to employee in civil service cre- 
ated under Unemployment Compensa- 
tion Law announcing that board, after 
learning of discrepancies in employee’s 
application for examination respecting 
employee’s scholastic training, had de- 
leted credits allowed employee for such 
training, the letter, unless authorized 
by board or concurred in by a majority 
thereof, or unless in accordance with 
board’s action, was not such adjudica- 
tion of question whether misrepresenta- 
tions as to training were willful as 
would prevent a subsequent board from 
acting upon question. 43 P.S. § 751 et 
seq.; § 763.—Ryan v. Unemployment 


6 y Pa. ee Sayin ; 
_ Where record did is Buou that 


- Unemployment Compensation Board 


Review had taken any action respectir 
question as to willfulness or innocenc 
of misstatements made by empl es, 
who held positions in civil service cre- 
ated under Unemployment Compen: 
tion Law, in answers to questions | 
applications for examination respec 
ing their scholastic training, decisior | 
subsequent board dismissing emp 
on ground that misstatement 
willful, would be affirmed, subject 
decision’s being reopened and reverse 
if it could be shown that prior board 
by concurrence of two members, 
decided that employees were not gu 
of willful misrepresentations. 43 
§ 751 et seq.; § 763.—Ryan v. 
ployment Compensation Board ot. 
view, 17 A.2d 664, 143 Pa.Super. 
Pa.Super. On employee’s appe 
the Unemployment Compensation B 
of Review from his dismissal - 
position of accountant in the civil | 
ice, a finding that employee had 
false statements and material 
resentations concerning his scholasti 
training which were willfully made in 
application for examination in orde to 
obtain a higher grade or standin; 
eligibility for the position applied f 
which finding was supported by 
dence, justified board in sustainin 
missal. 43 P.S. § 751 et seq.— 
vy. Unemployment Compensation 
of Review, 18 A.2d 81, 143 Pa.Super. 
On appeal from decision of Un 
ployment Compensation Board of Re 
view sustaining dismissal of an | 
countant in civil service, findings | 
accountant had made false state 
material misrepresentations | 
cerning his i ining 


' examination in order to obtai 
higher grade or standing of eligibi 
for the position applied for, . 


findings’ were supported by evi 
were conclusive upon the ap 
court, 

would be dismissed. 


Fosce vy. Unemployment Compens, 
Board of Review, 18 A.2d 81, 143 1 
Super. 20. 


Pa.Super. Evidence subpereed 
cellor’s finding that in June, 1: 
when beneficial association stoj 
paying sick benefits to employee 
thereafter employee was still ine 
tated by tuberculosis and was entit 
3 further payment of benefits. 

. Griscom, 18 A.2d 499. 


Evidence supported chancellor’ hg 
ings that employee who had been re 
ceiving sick benefits from benefici 
sociation for tuberculosis 
voluntarily terminate his emp 
and that attempted discharge o 
ployee was the act ¢ 


tion and employer to take ane ees) 
of employee and deprive him unjustly — 
of his right to receive further benefits 7 
—Kahn y. Griscom, 18 A.2d 499. , 


Where beneficial association asserted 
before institution of employee’s sui 
to recover further sick benefits that em. 
ployee was no longer incapacitated and 
was cured and that he voluntaril 
terminated. his employment and thu 
also his association membership, ass 
ciation was limited to those defenses | 
and could not urge in support of its — 
refusal to pay benefits after attempted ) 
Gischar ee of employee that employee — 
failed to perform one of the conditions — 
of his contract of employment.—Kahn 
y. Griscom, 18 A.2d 499. \ 


Where employee seeking an order di- 
recting beneficial association to pay 
benefits due him contended, and chan- | 
cellor found, that association improp- 
erly endeav ored to/ terminate employee's 
membership in order to terminate ben- 
efits due him, an order recognizing 
employee's status as a member was in- a 
cidental to primary prayer for relief —_ 
and was not objectionable—Kahn vy. | 
Griscom, 18 A.2d 499. : 

A beneficial association liable to an ‘ 

i 


2k 


- 
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employee for payment of sick benefits 
since time of employee’s discharge was 
entitled to be credited with amount 
of check covering four weeks’ salary 
which was given to employee at time 
of discharge less four weeks’ dues.— 
Kahn y. Griscom, 18 A.2d 499. ub 
Pa.Super. The terms “decided”, 
“found”, or ‘finding’, in connection 
with, or as result of, a “hearing” or- 
dered by Unemployment Compensation 
Board of Reyiew, means formal ac- 
tion taken by the board, as a board, 
- eoncurred in by at least two members 
present, and not the action of two in- 
_ dividual members. of board, taken sep- 
-arately and apart from a meeting of 
the board. 43 P.S. § 751 et seq., and 
~ § 763.—Thomas v. Unemployment Com- 
pensation Board of Review, Depart- 
ment of Labor and Industry, 19 A.2d 
488, 144 Pa.Super. 369. : 
With respect to matters of sufficient 
importance to require a “hearing” by 
- the Unemployment Compensation 
Board of Review, the action taken pur- 
- guant to such hearing, in order to be 
_ yalid, must be the action of the board, 
-coneurred in by at least two mem- 
bers, and it should be taken at board 
meeting, and a member not present at 
taking of testimony on the hearing 
cannot take part in disposition ef the 
matter heard, unless it is further con- 
sidered at a subsequent meeting of the 
- board duly called, at which he is pres- 


Where minutes of hearings held by 
former Unemployment Compensation 
Board of Review were not kept by sec- 
retary, so it could not be determined 
therefrom whether former board when 
olding hearings relative to discrepan- 
cies in petitioner’s educational record, 
as set forth in applicaggon for civil 
‘service examination, had passed upon 
- willful or intentional character of ma- 
terial misstatements which application 
admittedly contained, action of former 
- board would be determined by evidence 
: of subsequent 


labor and industry in dismissing pe- 
titioner from position of assistant ac- 
—ecountant in Elk county would be 
- opened and record returned to board 
to make findings on such matters. 43 
PS. § 751 et seq., and §§ 763, 830.— 
Thomas y. Unemployment Compensa- 
tion Board of Review, Department of 
_ Labor and Industry, 19 A-2d 488, 144 
ie. Super. 369. 
_-Pa.Super. The provision of the Un- 
employment Compensation Law, estab- 
lishing certain eligibility requirements, 
requires that a claimant for compen- 
sation comply with all the eligibility 


tion of the law. 


and procedural requirements necessary 
to entitle him to compensation, and au- 
 thorizes the Department of Labor and 
- Industry to establish such procedural 
- requirements as it may deem necessary 
to bring about the best administra- 
i 43 P.S. § 801(c).— 
_. Barrell vy. Unemployment Compensation 
- Board of Review, 19 A.2d 522, 144 Pa. 
- Super. 365. 
The waiting week claims filed by 
unemployment compensation claimant 
are the only evidence admissible to 
prove that unemployment compensation 
 @laimant was totally unemployed for 
at least three weeks prior to week for 
which compensation is claimed, and 
hence, where first of three weeks. of 
unemployment for which waiting week 
elaims were filed began just one day 
more than 52 weeks before week for 
which compensation was. claimed, 
claimant could not introduce state- 
ment by employer to prove that claim- 
ant was also unemployed the two days 
following filing of such waiting week 
claim. 43 P.S. §§ 751 et seq., 801(b, e, 
e).—Farrell y. Unemployment Compen- 
sation Board of Review, 19 A.2d 522, 
144 Pa.Super. 365. 
Pa.Super. The question whether ac- 
tion of Secretary of Labor and Indus- 


na 


. 


SENT TE Re eRe iene EON av ea 
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try in furloughing a civil service em- 


ployee solely on basis of his seniority 
and without regard to his efficiency or 
merit rating was proper was not before 
Superior Court on appeal from decision 
of Unemployment Compensation Board 
sustaining action of secretary, where 
it appeared that employee was fur- 
loughed in line with policies that such 
furloughs follow either inverse order 
of appointment, or where existence of 
more than one position on date of 
appointment was the same, in inverse 
order of their standing on list of 
eligibles. 43 P.S. § 751 et seq.—Jones 
v. Unemployment Compensation Board 
of Review, 19 A.2d 562, 144 Pa.Super. 
152. 


The question whether action of Sec- 
retary of Labor and Industry in fur- 
loughing a civil service employee sole- 
ly on basis of his seniority and with- 
out regard to his efficiency or merit 
rating was proper was not before Su- 
perior Court on appeal from decision 
of Unemployment Compensation Board 
sustaining action, where question was 
not raised in reasons for appeal filed 


by employee, and was not presented 
to board on appeal. 43 P.S. §§ 751 et 
seq., 68.—Jones  v. 


Unemployment 
Compensation Board of Review, A 
2d 562, 144 Pa.Super. 152. 


The provision of Unemployment 
Compensation Act granting preference 
to war veterans is subject to rule that 
a preferential rating in favor of war 
veterans with respect to competitive 
civil service appointment can only 
constitutionally applied to such. vet- 
erans as have, without the preferential 
credit given by statute, passed the re- 
quired examination, and thus 
shown that they possess the minimum 
qualifications deemed necessary to gree 
form the duties involved. 43 P.S. § 
768.—Jones v. Unemployment Compen- 
sation Board of Review, 19 A.2d 562. 
144 Pa.Super. 152. 


The action of Secretary of Labor 
and Industry, in furloughing an em- 
ployee of Unemployment Compensation 
Division, who was honorably  dis- 
charged veteran of United States Army, 
while retaining other employees in 
same position who were not such vet- 
erans, was not a violation of acts pro- 
viding for preference of public em- 
ployees who are war veterans, where 
benefit of preferential treatment pro- 
vided by Unemployment Compensation 
Act was given veteran by according 
him a higher rating on eligible list 
than he otherwise would have had, and 
veteran was lowest on eligible list. 43 
P.S. §§ 751 et seq., 768; 51 PS. § 481. 
—Jones v. Unemployment Compensa- 
tion Board of Review, 19 A.2d 562, 
144 Pa.Super. 152. 

Pa.Super. An order 
ment Compensation Board of Review, 
vacating its decision, sustaining dis- 
missal of county civil service manager 
by Secretary of Labor and Industry, 
because of board’s failure to direct 
hearing on charges against him within 
statutory time, before Superior Court 
disposed of appeal from such decision, 
did not prevent board from receiving 
and considering evidence concerning 
such charges on subsequent hearing, as 
they were not ruled on and decided in 
appellant’s favor on merits in prior 
proceeding and matter was not ‘res 
judicata’. 43 P.S. §§ 751 et seq., 768 
(o, p).—Rau v. Unemployment Compen- 
sation Board of Review, 20 A.2d 808. 
144 Pa.Super. 583. 

Evidence of lewd, suggestive, and im- 
moral talk and conduct by county man- 
ager in civil service, created under Un- 
employment Compensation Law, toward 
young women employed as his subordi- 
nates and applying to him for. posi- 
tions, was sufficient to justify his dis- 
missal by Secretary of Labor and In- 
dustry, regardless of evidence respect- 
ing his dismissal as school teacher for 
immoral conduct and other matters in- 


of Unemploy- 


volved on_ previous hearing before 
Board of Review, which vacated its 
original decision sustaining dismissal. 


43 P.S. §§ 751 et eq., 768(0, p).—Rau 
y. Unemployment Compensation Board 


have. 


a 


Ey ade 
of Review, 
583. : 


civil service because of 
made in application for employment 
concerning attendance and graduation 
from a high school which must have 
been known to be false because the 
employee had never attended the school. 
—Mulholland v. Unemployment Com- 


pensation, Board of Review, 20 A.2d 
877, 144 Pa.Super. 566. ‘ 
A letter sent by director of civil 


service revising the rank of an em- 
ployee appointed under civil service 
provisions of unemployment compensa- 
tion law by deleting credit given to 
employee for high school education 
which employee did not have, would 
not, standing alone, constitute an ad- 
judication by the board of question 
whether misrepresentation concerning 
employee’s educational training, made 
in his application for employment, was 


fraudulently made, and did not, un- 
der “res judicata’ doctrine, bar dis- 
missal of employee by subsequent 


board for knowingly making false rep- 
resentations in application for employ- 
ment. 43 P.S. § 763.—Mulholland = vy. 
Unemployment Compensation Board of 
Review, 20 A.2d 877, 144 Pa.Super. 


566. 
The terms ‘decided’, “found’, or 
“finding’’, in connection with, or as 


result of, a ‘hearing’ ordered by un- 
employment compensation board of re- 
view, means formal action taken by 
the board, as a board, coneurred in 
by at least two members present, and 
not the action of two individual mem- 
bers of the board, taken separately and 
apart from a meeting of the board. 43 
P.S. § 763.—Mulholland vy. Unemploy- 
ment Compensation Board of Review, 
20 A.2d 877, 144 Pa.Super. 566. 


With respect to matters of sufficient 
importance to require a “hearing” by 
the unemployment compensation board 
of review, the action taken pursuant to 
such hearing, in order to be valid, 
must be the action of the board, con- 
curred in by at least two members, 
and it should be taken at a board 
meeting and a member not present at 
taking of testimony on the hearing can- 
not take part in disposition of the mat- 
ter heard, unless it is further con- 
sidered at a subsequent meeting of 
the board duly called, at which he is 
present, and the testimony is either 
reheard or a transcription of that al- 
ready taken is supplied to him. 43 P. 
8S. § 763.—Mulholland vy. Unemployment 
Compensation Board of Review, 20 A 
2d 877, 144 Pa.Super. 566. 

Where it could not be determined 
whether former unemployment compen- 
sation board of review when holding 
hearings relating to false statements 
in employee’s educational record, as set 
forth in application for civil service 
examination, had passed on wilful or 
intentional character of the statements, 
.action of the former board would be 
determined by evidence aliunde, and if 
formal action was taken by the for- 
mer board absolving employee of fraud, 
subsequent board could not pass up- 
on the question, but if sucha formal 
action was not taken, the subsequent 
board could consider the question and 
dismiss the employee. 43 P.S. § 763. 
—Mulholland v. Unemployment Com- 
pensation Board of Review, 20 A.2d 
877, 144 Pa.Super. 566. 

Pa.Super. The phrase “absence of 
fraud” in provision in unemployment 
compensation law that findings of fact 
of board or referee supported by evi- 
dence and in absence of fraud shall be 
conclusive, refers to fraud at hearing 
before referee or board which induced 
or contributed to the findings, and does 
not mean fraudulent acts of the ap- 
plicant which formed the occasion for 
the hearing, and the provision means 
that appellate court will not review 
findings of fact which are supported 
by evidence unless it ean be shown 
that findings were procured or con- 
tributed to by fraud. 43 P.S. § 8380. 
—Kirby v. Stahlneeker, 21 A.2d 458. 


| e 


false and fraudulent statements in his 
application for purpose of showing a 


impensation Act are_ 
progressive social legis! intend 
to alleviate the principal causes of in- 
security in the economic life of the 
United States. Social Security Act § 
801 et seq., 42 U.S.C.A. § 1001 et seq.; 
Gen.Laws R.I.1938, ¢. 284.—Rivard vy, 
Bijou Furniture Co., 21 A.2d 568. 

The United States Secretary of Treas- 
ury is “trustee” of Rhode Island un- 
employment compensation fund, and 
the Rhode Island Unemployment Com- 
pensation Board is the ‘‘beneficiary” of 
the trust. Social Security Act § 801 et 
seq., 42 U.S.C.A. § 1001 et seq.; Gen. 
Laws R.1.1938, c. 284.—Rivard v. Bijou 
Furniture Co., 21 A.2d 563, 


try, ¢ yard of 
; and un loyment com- 
, on ground that clerk made 


better employment record, and that as 
a result of such false representations, 
he secured a_ higher credit rating, 
which assisted in securing him a_posi- 
tion as clerk, and that he. willfully 
erased the. superficial, evidence of this 
false representation and inserted in its 
place a statement of his employment 
which began after date of application 
and which furnished no basis whatever 
for a credit rating on his examination 


application. 43 PS. 830.—Kirby vy. The Federal Social Security Act and 
StahInecker, 21 A.2d 453. ; the Rhode Island Unemployment Com- 
Pa.Super. Evidence sustained deci- pensation Act are interlocking statutes, 


sion of Unemployment Compensation 
Board of Review affirming action of 
Secretary of Labor and Industry in 
dismissing a branch offiee manager of 
the Bureau of Employment and Unem- 
ployment Compensation on ground that 
the manager coerced civil service em- 
ployees under his management to en- 
gage in political activity and pay as- 
sessments on percentage basis from 
their salaries received as civil service 
employees, to a political organization, 
and used his office to further the in- Act, Congress intended to have the fed- 
terests of a political party. 43 P.S. §§ eral government guide and assist the 
751 et seq., 767(e), 768(f, k, 0), 880. state government in a comparatively 
—Hawkes v. Unemployment Compensa- new field of legislation. Social Secu- 
tion Board of Review, 21 A.2d 485. rity Act § 801 et seq, 42 US.C.A. § 
The alleged fact that branch office 1001 et seq.—Rivard vy. Bijou Furni- 
manager of the Bureau of Employment ture Co., 21 A.2d 563. 
and Unemployment Compensation, who Tenn. Where representatives of coal 
gave postal cards to employees at a miners and operators failed to reach 
time when the manager was a Civil agreement concerning modification of 
service employee, merely suggested that existing contract prior to expiration 
the employees address the cards to of contract, at which time work at 
their personal acquaintances urging mine ceased under a mutual under- 
them to vote in a certain manner in standing until an agreement was 
an election, and did not demand that gyentually reached, miners’ unemploy- 
they do so, did not establish absence ment was due to a ‘labor dispute” 
of coercion, so as to preclude dismis- gnq they were not entitled to unem- 
sal of the manager on ground that pjoyment compensation under statute 
he engaged in political activity. 43 P. disqualifying person unemployed | be- 
S. §§ 751 et seq. 767(e), 768(f, k, 0). cause of labor dispute in progress at 
—Hawkes y. Unemployment Contp ens. premises at which he is or was last 
tion Board of Review, 21 A.2d 485. employed. Pub.Acts 1936, 1st Ex. 
The question for the Unemployment Sess., ¢. 1, § 5(d), as amended by Pub. 
Compensation Board of Review in re- Acts 1939, ¢. 1381, § 8.—Block Coal & 
gard to an affidavit which brought to Coke Co, v. United Mine Workers of 
attention of Secretary of Labor and America, Dist. No. 19, 148 S.W.2d 
Industry matter of political activities 364 
of a branch office manager of the 
Bureau of Employment and Unemploy- 
ment Compensation, a civil service em- 
ployee, was whether allegations in the 
affidavit were true or false and if true, 
whether the conduct described on part 
of manager was sufficient ground for 
his removal by the Secretary of Labor, 
regardless of motive of affiant and re- 
gardless of whether bureau or secretary 
acted with all possible dispatch in ar- 
riving at determination of action to be 
taken in regard to the manager. 43 P. 
S. §§ 751 et seq., 768.—Hawkes v. Un- 
Compensation Board of 


closely interrelated, and dependent on 
each other to effectuate a common pur- 
pose, and the Rhode Island act is but 
an appendage to the federal act, and 
both statutes were enacted for special 
purpose of relief to unemployed in 
times of economic distress. Social Se- 
curity Act § 801 et seq. 42 U.S.C. 
A. § 1001 et seq.; Gen.Laws R.1.19388, 
ce. 284.—Rivard v. Bijou Furniture Co., 
21 A.2d 563. : 
In enacting Federal Social Security 


Where representatives of coal miners 
and operators were unable to reach 
agreement concerning . modification of 
existing contract prior to expiration 
thereof, at which time work at mine 
ceased under mutual understanding 
until an agreement was eventually 
reached, miners were not entitled to 
unemployment compensation on theory 
that their unemployment was not due 
to a “labor dispute’, but was due to 
lack of a new contract subsequent to 
expiration of existing contract, since 
lack of new contract was due to a 


employment ‘labor dispute’. Pub.Acts 1936, ist 
Review, 21 A.2d 485. Ex.Sess. ¢. 1, 5(d), as amended by 
Pa.Com.Pl. In an action by an un- Pub.Acts 1939, c¢ 131, § 8.—Block 


dertaker against a relief association to 
recover the amount of funeral expens- 
es of a deceased member of defendant, 
a petition under Pa.R.C.P. 2252(a), 12 
P.S. Appendix, to join as additional 
defendants the beneficiaries named. in 
the certificate, to whom payment was 
made by the original defendant in set- 
tlement of prior litigation, may not be 
dismissed as to the member’s widow, 
named as one of the beneficiaries, on 
the ground that, under a postnuptial 
agreement, she had an equitable as- 
signment of the certificate in an 
amount exceeding that actually re- 
ceived by her, where such postnuptial 
agreement does not appear in the peti- 
tion for joinder or in the order of the 
court thereon but is pleaded only in 
the motion to dismiss.—Booth y. Penn- 
sylvania. Railroad Voluntary Relief 
Dept., 41 D: & C. 271. 

Pa.Com.Pl. Unemployment is a gov- 
ernmental concern, and it is a matter of 
discretion as to how the legislature 
shall deal with it.—Commonwealth vy. 
Perkins, 50 Dauph. 18. 


Coal & Coke Co. v. United Mine Work- 
oe oF SrnEHtS, Dist. No. 19, 148 S.W. 
2d 364. 


Tenn. The provisions in Unemploy- 
ment Compensation Law defining em- 
ployment were not intended as a sub- 
stitute definition of employment, but 
on the contrary were intended as ex- 
clusions from benefit of the Act. Wil- 
liams’ Code, § 6901.19(g) (1, 6).—Tex- 
as Co. v. Bryant, 152 S.W.2d 627. 

Tex.Civ-App. An employe’s applica- 
tion to employes’ benefit, association 
for acciderit insurance and policy is- 
sued on such application must be con- 
sidered as embracing contract between 
applicant and association in her ac- 
tion for disability benefits.—Swift & 
Co. Employes Benefit Ass’n y. Lemire, 
145 S.W.2d 698, error dismissed, judg- 
ment correct. 

In employe’s action for weekly bene- 
fits under accident insurance policy is- 
sued by employes’ benefit association, 
inability of plaintiff’s mother to tell 
name of person whom she testified that 
she told on telephone in employer’s of- 


_ tween railroads and employees prov 


mn 
eliminated._Swift & Co. Emp 
Benefit Ass’n v. Lemire, 145 | 
698, error dismissed, judgment cor 
In action against employes’ benefit 
sociation for weekly benefits under 
ploye’s accident insurance policy 
viding for payment of weekly pre 
ums by employer's deduction 0 
amounts thereof from insured’s— ; 
after expiration of each week, 
held sufficient to take to jury ques tic 
whether policy was in effect — dat 
of plaintiff's injury before ded tion of 
premium for current week : from. 
pay check therefor.—Swift & ¢ 
ployes Benefit Ass’n v. Lemire, 
W.2d 698, error dismissed, judg 
correct. aight 
Under employes’ benefit association 
accident insurance Noticy providi 
payment of weekly premiums by — 
ployer’s deduction of amounts the) 
from insured employes’ wages after 
piration of each week, one emplo: ; 
such employer for definite 


because of accidental injury sust: 
while at -work could recover wee 
disability benefits, though emplo 
failed to collect premium for such w 
and deduct amount thereof from su 
employe’s money in, employer’s han 
—Swift & Co. Employes Benefit <A: 
v. Lemire, 145 S.W.2d 698, error di 
missed, judgment correct. 
Tex.Civ.App. The Texas Unemp! 
ment Compensation Act was inte 
to provide a method of compe! 
for persons who are nemploye 
through no fault of their own, b 
was not intended to make ava &ble 
for compensation benefits all perso! 
who voluntarily resign from their en 
ployment to enter other occupatio 
where conditions are such as to r 


prevent them from accepting am 
fer of suitable employment. Ver 
Ann.Civ.St. art. 5221b—2.—Kee: 
Texas Unemployment Compens: 
Commission, 148 S.W.2d 211. 

Under unemployment compensati 
act provision that an unemployed 
dividual shall be eligible to re 
benefits if he is able to work and — 
“available for work’, where employee 
voluntarily resigned position to 
tend the University of Texas, an 
cause of school work could no 
cept any employment 
hours* of +9 a)‘ mi"and {Sp mesner 
ployee was not available for full-ti 
employment similar to that in w 
he was previously engaged a 
therefore not “available for wo 
was not’ entitled to 
benefits. Vernon’s 
5221b—2.—Keen yy. 
ment Compensation 
S.W.2d, 211. « 


Tex.Civ.App. The arrangement 
tween two railroads for joint use o 
two short distances of track was no 
a “co-ordination” within osmecineat yy 
ing for benefits to employees affect 
by a co-ordination, so as to entitle 


: Dp: 
Commission, 


* 


certain office workers of the railroads — 


whose positions had been*abolished to 
benefits under agreement, where it ap- 


peared that arrangement did not have 
slightest effect upon amount of office” 


workers needed to handle business of 


railroads.—Fort Worth & Rio Grande | 


Ry. Co, v. Evans, 150 S.W.2d 408, er- 
ror dismissed, judgment correct. ; 


Where railroad employees failed to 


exhaust remedies provided by an agree- 


ment between railroads and employees, 


and offered no reason for their failure 
to do so, their failure to exhaust reme- 
dies provided by agreement precluded 
recovery of benefits alleged to be due 
under agreement.—Fort Worth & Rio 
Grande Ry. Co. v. Evans, 150 S.W.2d 
408, error dismissed, judgment correct. 


rf 
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is 
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--'Tex.Civ.App. The definition of “em- 
ployment”, in Unemployment Compen- 
sation Act providing that employment 
- means service performed for wages or 
under contract of hire, presupposes re- 
- muneration for such services. Vernon’s 
 Ann.Civ.St. art. 5221b—17(g) (1).— 
¢ State v. Kenyon, Inc., 153 S.W.2d 195. 
Under Unemployment Compensation 
: Act, an employee or one “in employ- 
ment” should earn not less than eight 
times the amount that he will receive 
xs benefits during a period before he 
is entitled to receive any benefits, and 
the amount so earned must be wages 
or remuneration under a contract of 
hire in view of requirement that the 
sums earned must have been earned in 
employment. Vernon’s Ann.Civ.St. art. 
) 5221b—17(a)> (1), (f) (1).—State iv. 
Kenyon, Inec., 153 S.W.2d 195. 
The provision in Unemployment Com- 
pensation Act authorizing Unemploy- 
rent Compensation Commission to 
dopt rules and regulations does not 
give commission authority to destroy 
act, or to make a rule or regula- 
n inconsistent with the act, and only 
authorizes the commission to adminis- 
r the act and to make rules and 
regulations necessary and suitable to 
hat end.  Vernon’s Ann.Civ.St. art. 
5221b—9.—State v. Kenyon, Inc., 153 S. 
2d 195. 

Tex.Civ.App. A “plan for employees’ 
ensions, disability benefits, and death 
nefits’? voluntarily inaugurated and 
aintained by employer was a ‘‘char- 
able enterprise’ and employer had 
ight to reserve to itself the manner in 
vhich plan should be administered and 
to provide that committee should deter- 
mine conclusively for all parties all 
questions arising in administration of 
plan, and hence rejection by com- 
widow’s claim was 
subject to attack in the court, in 


or refused. 
tah. Where initial determination 
d enying unemployment compensation 


enefits was made without a hearing, 
but employees had full opportunity to 
‘be heard before appeals examiner who 
on the basis of the findings in the ini- 
al determination and evidence, ad- 
duced at the hearing allowed benefits, 
nd Industrial Commission thereafter, 
n its own motion without a hearing, 
reversed the decision of the appeals 
- examiner and denied benefits, the pro- 
cedure was in conformance with stat- 
ute and employees were not denied 
‘due process of law.” Laws 1936, Sp. 


'Sess., c. 1, 5(d); § 6(b, ¢, e), as 
amended by Laws 1937, ¢. 43.—Hm- 
ployees of Utah Fuel Co. at Clear 


eek y. Industrial Commission of 
tah, 104 P.2d 197. 

Evidence that coal miners’ strike was 
ed for midnight on May 4, 1939, 
that employer told night shift not 
0 come to work on May 4, sustained 
den al of unemployment compensation 
on ground that stoppage of work was 
due to the strike, notwithstanding cus- 
mary work sign was not posted and 
iners were not requested to work dur- 
g strike, and notwithstanding ques- 
tion as to whether miners would have 
been totally or partially unemployed 
‘en had they not struck. Laws 1936, 
p.Sess., ec. 1, § 5(d), as amended by 
Laws 1937, c. 43.—Employees of Utah 
_ Fuel Co. at Clear Creek v. Industrial 
ommission of Utah, 104 P.2d 

A proceeding for unemployment com- 
- pensation benefits is not an “adversary 

proceeding” by a_ plaintiff against a 
defendant, but is simply an application 
eh for benefits from a fund which the In- 
dustrial Commission is administering. 
Laws 1936, Sp.Sess., c. 1, § 6(b, ¢, e), 
as amended by Laws 1937, ec. 43.— 
Employees of Utah Fuel Co. at Cleui’ 
Creek y. Industrial Commission of 
Otah, 104 P.2d 197. 

In proceeding for unemployment 
tompensation benefits, where stoppage 
of work was due to a strike, employer 
did not have burden of proving that 
- it had work available for employees 

had they not struck, and failure to sus- 

tain such burden would not require 


Industrial 
Utah, 104 P.2d 197. i 

Utah. Where corporation engaged in 
the manufacture and. sale of brushes 
furnished dealers with sample cases, 
but sold goods to the dealers for cash, 
for purpose of resale at suggested re- 
tail prices which were not binding on 
the dealer, and where dealers were 
free of all direction or control with re- 
spect to hours, methods, or reports, 
the dealers did not “render personal 
services” for corporation under a “con- 
tract of hire’ or for ‘wages’ so as to 
be within coverage of Unemployment 
Compensation Act. Laws 1936, Sp. 
Sess) Ge 1) ($li2yrand §$§ 4351 457709 (F)8 
(5, 6), as amended by Laws 1937, ¢. 
43.—Fuller Brush Co. v. Industrial 
Commission of Utah, 104 P.2d 201, 129 
A.L.R. 511. 


Utah. Generally, a coal operator 
need not post a “work sign” during 
a general strike, but where the opera- 
tor voluntarily causes work to cease 
some time prior to calling of the gen- 
eral strike, there must be some evi- 
dence given and something known by 
such operator from which it can be 
determined that work stoppage is no 
longer due to acts of the operator but 
is due to strike within statute ren- 
dering an employee ineligible for un- 
employment compensation if work 
stoppage is caused by strike. Laws 
1936, Sp.Sess., ec. 1, § 5(d).—Employees 
of Lion Coal Corporation at Wattis 
v. Industrial Commission of Utah, 111 
DFO hea CANE 

Where coal operator because of a 
shortage of orders for coal issued lay 
off slips on April 20, and _ general 
strike became effective on May 4, evi- 
dence that on the seventh, eighth, 
ninth and tenth days of May, the 
operator posted a ‘‘work sign” in the 
usual place for posting of notices to 
resume work would warrant finding 
that sufficient notice was given to in- 
dicate that stoppage of work was no 
longer due to acts of operator, but 
was due to strike, within statute ren- 
dering an employee ineligible for un- 
employment compensation if work 
stoppage is,caused by strike. Laws 
1936, Sp.Sess., c. 1, § 5(d).—Employees 
of Lion Coal Corporation at Wattis v. 
Industrial Commission of Utah, 111 P. 
20F 19%. 

Evidence that coal operator because 
of a want of orders for coal issued 
lay off slips on April 20, that a gen- 
eral strike became effective on May 4, 
that on the seventh, eighth, ninth and 
tenth days of May, operator posted a 
“work sign’? in the usual place for 
posting of notices to resume work, to- 


gether with other evidence, warranted 
finding that work stoppage on _ the 


eighth, ninth, tenth and eleventh days 
of May was caused by strike within 
statute rendering an employee __ in- 
eligible for unemployment compensa- 
tion if work stoppage is caused by 
strike, notwithstanding that operator 
had posted notice that effective April 
19, mine would be closed for 30 days. 
Laws 1936, ° Sp.Sess., ¢c. 1, § 5(d).— 
Employees of Lion Coal Corporation 
at Wattis v. Industrial Commission of 
Utah, sbaeP2di7 9% 


Va. The remedies by way of appeal 
from a decision in an unemployment 
compensation case, provided by the 
Unemployment Compensation Act and 
the general law governing appeals, 
are exclusive. Code 1936, § 6336; 
Code Supp.1938, §§ 1887(98) (4), 6337. 
—Blankenship v. Unemployment Com- 
pensation Commission, 13 §.E.2d 409. 

In order for an appeal to be in ‘‘con- 
formity’” with the general Jaw within 
the provision of the Unemployment 
Compensation Act that an appeal may 
be taken from decision of the circuit 
or corporation court to the Supreme 
Court of Appeals in conformity with 
the general law governing appeals, it 
must be in accordance, or in harmony 
or in agreement therewith, since the 
word “conformity” means “harmony” 


ployment omper sa 

sion, 13 SiB.2d 409. — ue Pio 
One who claims that a decision of 
the Unemployment Compensation Com- 
mission in a matter merely pecuniary 
is in error must show that the juris- 
dictional amount of $300 is involved 
before he ean be heard by the Supreme 
Court of Appeals. Code Supp.19388, §§ 
1887(98)' (i),° 68387; Const.. -§ 88.— 
Blankenship v. Unemployment Com- 
pensation Commission, 13 S.B.2d 409. 

Wash. Under statute providing that 
no individual claiming unemployment 
compensation benefits shall be charged 
fees in any proceeding under the act 
by the commissioner or his representa- 
tives, by an appeal tribunal or any 
court or any officer thereof, ‘‘Provided, 
however, The individual shall pay such 
fees as are legal in Superior and Su- 
preme Court’, “proviso” is only partial- 
ly inconsistent with preceding provision, 
and, when construed so that every part 
of the act is given effect and in light 
of legislative history of the act, per- 
forms the function of a limitation or ex- 
ception so as to require payment. of 
fees by claimant in Superior and. Su- 
preme Courts. Rem.Rev.Stat. § 9998— 
115(b).—State ex rel. Wilson v, King 
County, 109 P.2d 291. 

Under statute providing that unem- 
ployment compensation benefit claimant 
should not be charged fees by commis- 
sioner or his representatives, by an ap- 
peal tribunal, or by any court or any 
officer thereof “Provided, however, The 
individual shall pay such fees as are 
legal in Superior and Supreme Court’’, 
an unemployment compensation claim- 
ant prosecuting an appeal to superior 
court of county of his residence from an 
order of commissioner of division of 
unemployment compensation and place- 
ment denying benefits claimed was re- 
quired to pay county clerk’s docket fees 
as a “condition precedent” to filing his 
notice of appeal. Rem.Rev.Stat.  § 
9998—115(b).—State ex rel. Wilson v. 
King County, 109 P.2d 291. 


Wash. A _ strike called because of 
employer’s refusal to enter into nego- 
tiations, as well as a strike resulting 
after negotiations, arises out of a 
‘labor dispute’? so as to disqualify 
employees participating therein from 
recovering unemployment compensa- 
tion. Rem.Rey.Stat.  §§ 9998—102, 
9998—105(e).—In re Persons Employed 
at St. Paul & Tacoma Lumber Co., 
LhO, p20 int. 


In construing unemployment compen- 
sation statute, legislative intent is the 
controlling factor and must be ascer- 
tained from consideration of the en- 
tire act. Rem.Rev.Stat. §§ 9998—101 
to 9998—124.—In re Persons Hmployed 
at St. Paul & Tacoma Lumber Co., 
110 P.2d 877. 

On appeal from decision of unem- 
ployment compensation authorities, ad- 
ministrative determination of the facts 
is conclusive unless wholly without 
evidential support or wholly dependent 
upon a question of law, or clearly ar- 
bitrary or capricious, and court sits 
as a court of equity with limited pow- 
ers, to review issues of law previously 
raised and commissioner’s power to 


. act, and to review facts only so far 


as necessary to determine whether 
commissioner has acted arbitrarily or 
capriciously, and whether he applied 
the law properly to the facts. Rem. 
Rev.Stat. §§ 7697, 9998—106(i), 10449. 
—In re Persons Employed at St. Paul 
& Tacoma Lumber Co., 110 P.2da 877. 

Under Unemployment Compensation 
Act making director’s decision prima 
facie correct and imposing burden of 
proof upon party attacking it on ap- 
peal, there is a presumption that com- 
missioner’s factual findings are not 
arbitrary or capricious, which cannot 
be overcome by showing that there 
was evidence from which an opposite 
conclusion might have been drawn, but 
only by showing that there was no, 
room for a difference of opinion and 
no substantial evidence upon. which. 
commissioner’s finding could have been. 
based. Rem.Rey.Stat. §§ 7697, 9998— 


court 
on appeal, but manifests intent. that 
function of courts shall be limited and 
that factual findings of the depart- 
ment shall be left undisturbed unless 
it could be found that there was no 
substantial evidence upon which they 
were based. Rem.Rey.Stat. §§ 7697, 
9998—106(i); 10449.—In re Persons 
Employed at St. Paul & Tacoma Lum- 
ber Co4ili0 Pi2a5877 

The unemployment compensation 
statutes providing for appellate pro- 
cedure within the administrative de- 
partment itself manifest intent that 
appeal to superior court should be be- 
cause of legal and jurisdictional mat- 
ters rather than to resolve conflicts 
in evidence. Rem.Rev.Stat. §§ 7697, 
9998—106(i), 10449._In re Persons 
Employed at St. Paul & Tacoma Lum- 
ber: Co:,-110..P:2d 877-7. 

In unemployment compensation pro- 
ceeding, findings that only reason for 
unemployment of claimants was their 
refusal to pass through picket line 
should not be reversed on appeal where 
there was substantial evidence upon 
which such findings were based and 
no indication that commissioner acted 


arbitrarily or capriciously. Rem.Rey. 
Stat. §§ 7697, 9998—106(i), 10449.— 
In re Persons Employed at St. Paul 


& Tacoma Lumber Co., 110 P.2d 877. 


Refusal by nonstriking workers to 
pass through picket line established by 
another union constituted ‘“participat- 
ing’ in labor dispute within meaning of 
Unemployment Compensation Act, so as 
to preclude recovery of compensation 
by nonstriking workers. Rem.Rey.Stat. 
§§ 9998—102, 9998—105(e).—In Be Per- 
sons. Employed at St. Paul & Tacoma 
Lumber Co., 110 P.2d 877. 

Men engaged in the same work as 
men who refused to pass through pick- 
et line were within operation of unem- 
ployment compensation statute disqual- 
ifying persons of. the same class or 
grade ot workers as those participating 
in labor dispute. Rem.Rey.Stat. §§ 
9998—102, 9998—105(e).—In re Persons 
Employed at St. Paul & Tacoma Lum- 
ber Co., 110 P.2d 877. 

Where maintenance men who were 

members of striking union obtained 
permits from union to continue work, 
but management was subsequently 
compelled to discharge them because of 
reduction in work resulting from strike, 
such men were disqualified from obtain- 
ing unemployment compensation under 
statute disqualifying persons ‘“partici- 
pating”’ in labor dispute, since they rec- 
ognized and supported the strike. Rem. 
Rey.Stat. §§ 9998—102, 9998—105(e).— 
In re Persons Employed at St. Paul & 
Tacoma Lumber Co., 110 P.2d 877. 
_ Where one unemployment compensa- 
tion claimant was initially determined 
to be ineligible because of labor dispute, 
and though departmental records of 
other claimant showed that initial de- 
termination had been favorable, he tes- 
tified that his copy of determination 
was marked “Ineligible” and took ap- 
peal from initial determination, and 
third claimant failed to file timely ap- 
peal from adverse decision of depart- 
ment commissioner, such claimants 
were not entitled to compensation on 
ground that they had originally re- 
ceived favorable determinations and 
had received payments’ thereunder. 
Rem.Rey.Stat. §§ 9998—101 to 9998— 
124.—In re Persons Employed at St. 
Paul & Tacoma Lumber Co., 110 P.2d 
877. 

Where unemployment compensation 
claimants received initial determina- 
tions of eligibility, but their determin- 
ation slips were marked ‘‘Investigate re 
Labor Dispute,’’ question of participa- 
tion in labor dispute was reserved and 
supplemental determinations could_ be 
jssued denying compensation. Rem.Rey. 
Stat. § 9998—106(b).—In re Persons 
Hmployed at St. Paul & Tacoma Lum- 
ber Co., 110 ,P.2d 877. | 

Where initial determination of em- 


a : U ; 
to review the facts de novo 


elite 


Nye ominh 
hout reser- § 


vi question r employee 
had participated in labor dispute, and 
employer was so notified but did not 
appeal within five days, such employee 
was entitled to compensation though 
other employees were denied compensa- 
tion because of participation in labor 
dispute. Rem.Rev.Stat. § 9998—106(b). 
—In re Persons Employed at St. Paul & 
Tacoma Lumber Co., 110 P.2d 877. 

An employer’s appeal from initial de- 
termination that employee was entitled 
to unemployment compensation was not 
timely when not taken within five days 
after employer received notice of the 
initial determination. Rem.Rev.Stat. § 
9998—106(b).—In re Persons Employed 


at St. Paul & Tacoma Lumber Co., 110 


P2877, 

Where members’ of striking union 
were employed by an independent con- 
tractor rather than an employer against 
whom strike was called, and were not 
called out on strike, but were engaged 
on employer’s land in the same work 
as that done by striking employees, 
and did not work without getting per- 
mit from union, they were ‘‘employees” 
of employer against whom strike was 
ealled, for purposes of unemployment 
compensation, and hence were disquali- 
fied from receiving compensation on 
ground of participation in labor dis- 
pute. Rem.Rey.Stat. §§ 9998—105(e), 
9998—119a.—_In re Persons Employed 
at St. Paul & Tacoma Lumber Co., 110 
Pedesit 

Where unemployment compensation 
claimant had not made application for 
compensation after his employment for 
a short time with another employer, 
whether such an application would have 
entitled him to compensation could not 
be considered, and such claimant was 
disqualified from receiving benefits by 
having refused to pass through picket 
line. Rem.Rev.Stat. §§ 9998—105(e), 
9998—119a.—In re Persons Employed 
at St. Paul & Tacoma Lumber Co., 110 
P.2d° 877. 

Where superior court erroneously re- 
versed and modified decision of unem- 
ployment compensation commissioner 
denying compensation, statutory attor- 
ney’s fees could not be awarded to 
claimants except to the only claimant 
whose claim was improperly denied by 
the commissioner. Rem.Rey.Stat.  § 
9998—106(i)._In re Persons Employed 
at St. Paul & Tacoma Lumber Co., 110 
P.2d 877. 

Wash. Where member of labor 
union was discharged by employer at 
insistence of rival union, whereupon 
union of which he was member de- 
clared a strike, member was_ there- 
after re-employed and rival union de- 
clared a strike because he was re-em- 
ployed, and employer then refused to 
operate until strike of rival union was 
settled, and it appeared that members 
of both unions did same grade or 
class of work, a “labor dispute” 
caused closing of employer’s plant, 
within meaning of Unemployment 
Compensation Act, and members of 
union not striking were “participat- 
ing’ in or were “‘directly interested”, 
in such dispute, so as to be precluded 
from benefits of act. Laws 1937, e¢. 
162, § 5(e) (1, 2).—In re Deep River 
Timber Co.’s Employees, 111 P.2d 575. 

Wash. In proceedings for unemploy- 
ment compensation, superior court 
properly refused to review findings of 
fact made by appeal examiner, where 
such findings were supported by evi- 
dence except with respect to two mi- 
nor matters, Laws 1937, ¢. 162, as 
amended by Laws 1939, ¢c. 214.—Ap- 
peal of Farwest Taxi Service, 114 P. 
2d 164. 


In proceedings for unemployment 
compensation, wherein superior court 
found that appeal examiner had cor- 
rectly construed the law in conclud- 
ing that defendant was employer of 
claimants and affirmed decision of com- 
missioner for claimants, decision of 
court was not erroneous on ground 
that it failed to review commissioner’s 
decision as to existence of employer- 
employee relationship between defend- 


‘ 


ye 

Jlaimants. Laws 
19. peal of Farwest Ta ( 
114 P.2d 164. “tng ang 
Under provision of th employme 
Compensation Act that, on appeal 
superior court, matter shall be_ 
on the record as made before the 
partment of Labor and Industries, — 
perior court may not hear additiona 
evidence on issue determined within t. 
department, Laws 1937. c. 162, § 6 
as amended by Laws 1939, ec. 214, 
4.—Appeal of Farwest Taxi Servi 
P.2d 164. tit aa 

A. decision by Department of 
and Industries that no employer 
ployee relationship has been sh 
within the statutory jurisdiction 
authority of the department. | 
1937, ¢. 162, § 19.—Appeal of Fa 
Taxi Service, 114 P.2d 164. _ 

A decision by the commission 
unemployment compensation and pl: 
ment that an employer is subjec 
the Unemployment Compensation A 


employer-employee within the sco 
the act. Laws 1937, ec. 162, § 19.—A 
Spy of Farwest Taxi Service, 114 P.2 


d 
if 


The Unemployment Compensation - 
covers such contractual relationships 


as would be held to constitute “em-— 


ployer and employee” or ‘master — 
servant’ at common law. Laws 19 
c., 162, .§.19(f) (1), (2) (5)5. 
as amended by Laws 


and 


1937, c. 162, § 19(f) (4), (zg) -( 


Dit 
7(a, b), as amended by Laws 1939, 


214, § 5.—Appeal of Farwest Taxi Se 
ice, 114 P.2d 164. , 


i 
Where independent taxicab owne 
organized corporation to mai 
switchboard through which eall 
taxicab stands in various parts of « 
were routed, and owners and such @ 


poration jointly exercised right to hi 


discharge, and discipline drivers, t 
tablish their wage scales, and to ¢ 
trol their work, corporation was 

ers’ “employer” within the Unemploy 
ment Compensation Act. Laws 1937 
162, § 19(f) (1), (g) (5); l 
as amended by Laws 1939, ¢«. 2 § 
5.—Appeal of Farwest Taxi Service, 114 
P.2d 164. : ee 


Wash. The exaction of compensation 


for services rendered by _ hospita 
sociation would not itself deprive 
sociation of its charitable status with 
in provision of Unemployment Comp 
sation Act exempting service perform 
in employ of a “charitable” organiz 
tion, but i) 
whether association was so organized 
and operated that any part of its n 
earnings inured to benefit of any 

vate individual. Rem.Revy.Stat. 9 


controlling question was 


§ 9 
119(g) (6) (V).—Virginia Mason Hos] 


tal Ass’n v. Larson, 114 P.2d 97 
“Net earnings’”’ 


within provision of. 


Unemployment Compensation Act ex- 


cluding service performed in employ 
of certain corporations of which the 
net earnings did 
of any private individual should not 


be given a strictly literal construction | 


as in the accountant’s sense, but sub- 


. 
stance should control form, and if in 
fact net earnings of such corporation — 
inure to benefit of private individuals, _ 
which © 
that result is accomplished the institu-— 


then irrespective of means by 
tion should be denied the exemption 
and employees thereof should be enti- 
tled to benefits of the act. Rem.Rey. 
Stat. § 9998-119(g) (6) (V).—Virginia 
Mason Hospital Ass’n y. Larson, 114 P. 
2d 976. 

A hospital association did not lose 
its “charitable” status within exemp- 
tion provision of Unemployment Com- 
pensation Act, on ground that ‘net 
earnings’? inured to “benefit” of private 
individuals by payment of interest and 
principal to holders of purchase-money 
bonds. Rem.Rev.Stat.- § 9998-119(g) 
(6) (V).—Virginia Mason Hospital 
Ass’n v. Larson, 114 P.2d 976. 

Evidence established that price paid 


not inure to benefit — 


; 
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to hospital corporation by hospital as-. 


sociation for corporation’s assets was 
reasonable and fair and that bonds 
were not issued on basis of false val- 
ue in sense permitting conelusion that 


private individuals within provision of 
Unemployment Compensation Act deny- 
$3 ing in such ease the exemption other- 
_ wise accorded to ‘‘charitable’’ institu- 
_ tions. Rem.Rey.Stat. § 9998-119(g) (6) 
_ (V).—Virginia Mason Hospital Ass’n v. 
-° Laarson, 114 P.2d 976. 
__ An interest rate of 8 per cent. paid 
by hospital association to holders of 
_purchase-money bonds was not so ex- 
orbitant that payment could be regard- 
ed as a distribution of “net earnings” 
to bondholders so as to deprive asso- 
ciation of its exemption as a “chari- 
table” institution from operation of the 
Unemployment Compensation Act, not- 
- withstanding that fresh money was not 
advanced by bondholders and would 
not have been available at the time on 
security of second mortgage, and that 
property purchased was yaluable for 
ey the limited purposes of hospital use 
only. Rem.Rev.Stat. § 9998-119(g) (6) 
“(V).—Virginia Mason Hospital Ass’n v. 
Larson, 114 P.2d 976. 
The payment by hospital association 
»f principal and interest to holders of 
second mortgage bonds was not, under 
he circumstances, a device by which 
“net earnings” of association inured to 
_ the benetit of private individuals so as 
. deprive association of its exemption 
as a “charitable” institution from op- 
eration of the Unemployment Compen- 
clas Act, particularly where most of 
the bond interest payments had been 
oluntarily cancelled, and various obli- 
ions were assumed by the control- 
ling group. Rem.Rey.Stat, § 9998-119 
(g). (6) (V).—Virginia Mason Hospital 
-Ass’n v. Larson, 114 P.2d 976. 


A purported charitable association 
within exemption provision of Unem- 
ployment Compensation Act may be so 
operated in conjunction with private 
- profit venture that net earnings of the 
former are in effect drawn off into the 
coffers of the latter, so that association 
hould be denied benefit of the exemp- 
ion, but proof of that result must 
est on something more tangible than 
e suspicion aroused by showing of 
ose business affiliation. Rem. Rey. 
tat. § 9998-119(g) (6) (V).—Virginia 
Mason Hospital Ass’n v. Larson, 114 
2d 976. 

vidence did not sustain conclusion 
examiner that 


1 and exchange of 
and integration of services provided by 
each caused part of the “net earnings” 
of the association to inure to the ben- 
efit of private individuals, so as to 
eny to association the benefit of ex- 
-emption accorded by the Unemployment 
Compensation Act to ‘‘charitable’’ in- 
stitutions. Rem.Rey.Stat. § 9998-119 
 (g) (6) (V).—Virginia Mason Hospital 
_ Ass’n vy. Larson, 114 P.2d 976. 
- ue The mere interdependence of ‘char- 
-_itable’’? hospital and clinie operated for 
private profit, for goods and services, 
would not merge the identity of the 
organizations, if control of the institu- 

_ tions was in separate hands, and hence 
such interdependence would. not war- 
rant conclusion that net earnings of 

association inured to the benefit of pri- 
vate individuals so as to deprive as- 

sociation of exemption accorded it as 
ef a eharitable institution by the Unem- 
ployment Compensation Act, since lack 
of independence from other organiza- 
tions is not the test of whether an 
3 institution is a ‘separate entity’’. 
Rem.Rev.Stat. § 9998-119(g) (6) (V).— 
Virginia Mason Hospital Ass’n vy. Lar- 
son, 114 P.2d 976. 

The rule making an administrative 
determination of the facts under the 
Unemployment Compensation Act con- 
elusive on the court does not mean that 
the court cannot .look to the commis- 
sioner’s record to determine whether 
findings of fact are arbitrary and. ca- 
pricious, wholly dependent on a ques- 


net earnings of association would in~ 
ure to the benefit of bondholders as: 


Ape ge Ac 

MASTER 
tion of law, or den- 
tial support. Rem.Rey.Stat. § 9998-102. 
et seq.—Virginia Mason Hospital Ass’n 
Viibarson;y -114:°P2d39762! 04 i iad 

The rule making an administrative 
determination of the facts under the 
Unemployment Compensation Act con- 
clusive on the court does not preclude 
the court from looking to the commis- 
sioner’s record for purpose of in effect 
making additional material findings of 
fact which do not controvert the con- 
clusive findings by the administrative 
agency, if the administrative findings 
are incomplete.;. Rem.Rey.Stat. § 9998- 
102. et seq.—Virginia Mason. Hospital 
Ass’n v. Larson, 114 P.2d > 976. 

Wash. In determining whether an 
applicant for unemployment compensa- 
tion was in the employment of an al- 
leged employer within statute, it is 


unnecessary’ to determine whether the 
common law relation of master and 
servant existed, because parties are 


brought within the purview of the act 
by a definition more inclusive than 
that of master and servant. Rem.Rey. 
Stat. § 9998—119(g)  (5)—Mulhausen 
v. Bates, 114 P.2d 995. 

The administrative determination of 
the facts under proceedings under Un- 
employment Compensation Act is con- 
clusive on the court unless the deter- 
mination is wholly without evidential 
support or wholly dependent upon a 
question of law, or clearly arbitrary or 
capricious. Rem.Rey.Stat.) § 9998—101 
ch sea yoMulhausen v. Bates, 114 P.2d 
995. 

A person employed by nonresident 
oleomargarine dealer to promote sales 
in state through grocers to consumers 
and to receive orders and payments 
from, and deliver goods to grocers, was 
an ‘employee’ within Unemployment 
Compensation Act and not an ‘“‘inde- 
pendent contractor’, Rem.Rey.Stat. 
9998—119(g) (5) (i, ii, iii) —Mulhaus- 
en vy. Bates, 114 P.2d.995. 

An employee who was discharged for 
misappropriating funds of his employ- 
er is not to be denied benefits under 
the Unemployment Compensation Act 
but benefits are to be deferred as there- 
in provided. Rem.Rev.Stat. § 9998— 
SOR ADA cin A BBeR vy. Bates, 114 P.2d 
995. 

In proceeding under Unemployment 
Compensation Act where no complaint 
was made in an explicit, notice of ap- 
peal to the commissioner with respect 
to alleged denial of opportunity to be 
heard in argument or by brief, em- 
ployer ‘‘waived” whatever ground for 
complaint he might have had concern- 
ing the matter. Rem-Rev.Stat. § 9998 
—101 et seq.—Mulhausen vy. Bates, 114 
Ps2d 995: 

In proceeding by applicant for un- 
employment compensation determina- 
tion of whether applicant was an em- 
ployee was merely an incident to the 
decision of the basic issue whether ap- 
plicant was entitled to benefits under 
the statute and the appeal tribunal in 
such proceeding was without authority 
to direct an audit and the setting up 
of the necessary and proper employer 
account. Rem.Rev.Stat. § 9998—104 
(e).—Mulhausen y. Bates, 114 P.2d 995. 

Wash. On appeal to superior court 
from a decision of the Commissioner of 
Unemployment Compensation and 
Placement with respect to benefits un- 
der the Unemployment Compensation 
Act, Commissioner’s record, which in- 
cluded a stenographic transcript of the 
testimony taken before the department, 
and other matters presented to the de- 
partment in connection with the claims, 
beeame a part of the record before the 
superior court, on being filed therein. 
Rem. Rey.Stat. § 9998—101 et seq.—In 
re Foy, 116 P.2d 545. 

On appeal to Supreme Court from a 
judgment of superior court in a case 
involving benefits under the Unemploy- 
ment Compensation Act, the depart- 
mental record should be brought before 
the Supreme Court as part of the tran- 
script on appeal, Rem.Rey.Stat. § 
aap or Ue et seq.—In re Foy, 116 P.2d 
545. 

Motion to dismiss appeal from a 
judgment of the superior court in a 
case involving claims for benefits under 


wholly without eviden-! 


me 


ey 
Unemployment Compen 
‘appellant failed ( 
ply with Supreme Court ru 
ing for the filing and serving of state- 
ment of facts or bill of exceptions, and 
in certain cases preparing and filing an 
abstract thereof, was overruled, where 
there was no statement of facts before 
the Supreme Court, and apparently 
none was necessary. Rem.Rev.Stat. § 
9998—101 et seq.; Rules of the Su- 
preme Court, rule 14, 193 Wash, 18-a. 
—In re Foy, 116 P.2d 545. 

The rulings of the Commissioner of 
Unemployment Compensation and 
Placement with respect to claims for 
benefits under the Unemployment Com- 
pensation Act are entitled to consid- 
eration, and under the law on some 
phases of matters on which he acts, 
carry great weight. Rem.Rey.Stat. § 
Led rene Ny et seq.—In re Foy, 116 P.2d 
a é, 

Where judgment of superior court 
denied all benefits to one claimant un- 
der the Unemployment Compensation 
Act and allowed two other claimants 


5 


the loy 
on ground tha 


less benefits than the department 
awarded them, the Commissioner of 
Unemployment Compensation and 


Placement was an “aggrieved party” 
under the act and was entitled to ap- 
peal to the Supreme Court. Rem.Rey. 
Stat. §§ 9998—106(h), 9998—106(i).— 
In re Foy, 116 P.2d/545. 

The Commissioner of Unemployment 
Compensation and Placement has the 
right as an “aggrieved party’’ to: ap- 
peal to the Supreme Court from judg- 
ments of the superior court on matters 
of construction, interpretation, and ap- 
plication of the Unemployment Compen- 
sation Act, where the judgments are 
eontrary to the rulings of the Commis- 
sioner in construing the act as applied 
to certain specific cases, and thereby 
secure a decision of the Supreme Court 
on such questions. Rem.Rey.Stat. §§ 
9998—106(h), 9998—106(i).—In re Foy, 
116 P.2d 545.) 

'On appeal by Commissioner of Unem- 
ployment Compensation and Placement 
from a judgment of the superior court 
in a case involving claims for benefits 
under the Unemployment Compensation 
Act, contention that departmental find- 
ings were supported by inadequate evi-. 
dence could properly be urged against 
departmental findings, but not the con- 
tention that they were based on contra- 
dictory evidence, and argument that 
certain of the facts found were incon- 
sistent with a relationship which would 
render the act inapplicable, concerned 
only the question of the correct legal 
conclusion to be drawn from the facts. 
Rem.Rev.Stat. § 9998—101 et seq.—In 
re Foy, 116 P.2d 545. 

Administrative findings of fact en- 
tered in the course of departmental 
proceeding under the Unemployment 
Compensation Act are conclusive on re- 
view by the courts of a ruling of the 
Commissioner of Unemployment Com- 
pensation and Placement, unless not 
supported by substantial evidence in 
the record, and courts will review de- 
partmental rulings on questions of law, 
and also examine the record for the 
purpose of determining whether, in 
connection with matters of fact, the ac- 
tion of the department should be held 
arbitrary or capricious. Rem.Rev.Stat. 
§§ 1716, 9998—106(h), 9998—106 (i). — 
In re Foy, 116 P.2d 545. 

Where the Supreme Court had before 
it for review the judgment of the su- 
perior court in proceedings ‘involving 
claims under the Unemployment Com- 
pensation Act, and not the rulings of 
the administrative tribunal, the Su- 
preme Court could consider only errors 
alleged to have been committed by the 
superior court, which were properly be- 
fore the Supreme Court. Rem. Rev. 
Stat. §§ 1716, 9998—106(h), 9998—106 
(i)—In re Foy, 116 P.2d 545. 

On appeal to the Supreme Court from. 
a judgment of the superior court in 
proceedings involving claims under the 
Unemployment Compensation Act, there 
is no procedure by which the Supreme 
Conrt may, review directly any act or 
ruling of the administrative agency, 
save Im connection with the appeal 
from the superior court’s judgment. 


(aaa 
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part of th ministra- 

nvyolving a claim. under 
the Unemployment. Compensation Act 
must first present his complaint to the 
superior court, and from the ruling of 
that court an appeal will lie to the 
Supreme Court., Rem.Rev.Stat. §§ 1716, 
tte B.2 ts 9998—106(i) .—In re Foy, 
The ae that on appeal to the su- 
perior court from a decision of the 
Commissioner of Unemployment Com- 
pensation and Placement with respect 
to claims under the Unemployment 
Compensation Act, no question whether 
administrative findings were properly 
entered was presented to the superior 
court, relieved the Supreme Court of 
any duty of considering any question 
olative ‘to. the sufficiency of the_evi- 
dence to support the findings. Rem. 
Rey.Stat. §§ 1716, 9998—106(h), 9998— 
106(i).—In re Foy, 116 P.2d 545. 

Where all  niaterial ~ departmental 
findings in proceedings involving 
claims under the Unemployment Com- 
pensation Act were supported by sub- 
stantial evidence in the record, the 
findings were binding on the superior 
“court and on the Supreme Court. Rem. 
Rev.Stat. §§ 1716, 9998—106(h). 9998— 
106(i).—In re Foy, 116 P.2d 545. 

The superior court on appeal from a 
decision of the Commissioner of Unem- 
ployment Compensation and Placement 
in proceedings involving claims for 
benefits under the Unemployment Com- 
pensation Act properly made findings 
based on_ substantial and uncontro- 
verted evidence in the record, where no 
findings on such matters were entered 
before the department, and where the 
facts found were material to the is- 
sues, and did not contradict findings 
mmade_ by the administrative agency 
Rem.Rey.Stat. §§ 1716, 9998— 106(h), 
9998—106(i).—In re Foy, 116 P.2d 545. 

Where the superior court, on appeal 
from a decision of the Commissioner of 
Unemployment Compensation and 
Placement concerning benefits under 
the Unemployment Compensation Act, 


entered a judgment modifying the’ 


Commissioner’s decision, the superior 
court’s judgment included an implied 
finding that the Commissioner had 
acted beyond his power, or had incor- 
rectly construed the law, and the su- 
perior court was not required to enter 
an express finding to that effect. Rem. 
Rev.Stat. §§ 1716, 9998—106(h), 9998— 
106(i).—In re Foy, 116 P.2d 545. 


Where those claiming benefits under 
the Unemployment Compensation Act 
performed personal services pursuant 
to their respective contracts with al- 
leged employer, and their remuneration 
was by way of commissions on the 
sales which they made, they were in 
the “employment” of the alleged em- 
ployer within the meaning of the sec- 
tion of the act providing that ‘‘employ- 
saent”’, means service, including service 
in interstate commerce, performed tor 
wages or under any contract of hire, 
written or oral, express or implied. 
Rem.Rev.Stat. § ee 119a(g) (1).—In 
re Foy, 116 P.2d 5 

“Hmployient’’ fiat be deemed. to 
exist within meaning of the section of 
the Unemployment Compensation Act 
providing that services performed by 
an individual for remuneration shall be 
deemed to be employment subject to 
the act unless and until it is shown to 
the satisfaction of the Commissioner 
that certain conditions, enumerated in 
subsections, exist, unless the person 
ehallenging such relationship estab- 
lishes all the elements defined in the 
subdivisions. Rem.Rey.Stat, § 9998— 
119a(g) (5).—In re Foy, 116 P.2d 545. 

Where arrangement between alleged 
employer and those claiming benefits 
under the Unemployment Compensation 
Act did not call for a sale of alleged 
employer’s products to the claimants, 
but merely required claimants to sell 
alleged employer’s goods under de- 
tailed supervision by the alleged em- 
ployer and under a definite and pre- 
cise control of claimants’ selling activi- 
ties, claimants were in the ‘“‘employ- 
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body plant in Milwaukee and assembly 
plants in Kenosha and Racine were not 
precluded from constituting a single 
“establishment” within Unemployment 
Compensation Act by fact that plants 
were several miles apart and that each 
plant had. its separate wage and labor 
eontract, its own seniority and _ serv- 
ice records, its own labor union to rep- 
resent it, and that negotiations for 
working conditions in one plant were 
carried on without contact with other, 
that an employee in one plant had no 
standing in the other, and that in each 
plant individual employee, his work, 
tools, hiring and discharge, and imme- 
diate relationship with employer, was 
separate and distinct. St.1939, § 108.04 
(5) (a).—Spielmann v. Industrial Com- 
mission, 295 N.W. 1, 286 Wis. 240. 
The public policy declaration of Un- 
employment Compensation Act was not 
inconsistent with Industrial Commis- 
sion’s decision that an automobile man- 
ufacturer’s body plant. in Milwaukee 
and assembly. plant in Kenosha consti- 
tuted a single “establishment”? within 
meaning of the act because of physical 
proximity, functional integrality, and 
general unity of plants. St.1939, § 
TOS. 04(5) (a) po SRielmann vy. Industrial 
Commission, 295 N.W. 236 Wis. 240. 
That oa eee of Unemploy- 
ment Compensation Act fails to afford 
employees in different situations the 
same rights to compensation does not 
defeat the act or compel departure 
from, or violation of, its terms in 
awarding compensation, S8t.1939,  § 
108.04(5) (a).—Spielmann v. Industrial 
Commission, 295 N.W. 1, 236 Wis. 240. 


The Unemployment Compensation Act 
must be administered as it is written, 
although its administration in some 
situations denies compensation for loss 
of employment resulting from no fault 
of employee and loss is beyond em- 
ployee’s power to prevent. St.1939, § 
108.04(5) (a).—Spielmann y. Industrial 
Commission, 295 N.W. 1, 236 Wis. 240. 

In determining right of an employee 
to benefits under Unemployment Com- 
pensation Act, purpose of statute must 
be considered and statute must be con- 
strued to effect that purpose if such 
construction is possible, and language 
of statute itself must be considered. 
St.1939, § 108.04(5) 
(a) _—Spielmann yv. Industrial Commis- 
sion, 295 N.W. 1, 286 Wis. 240. 


The use of ‘in’, instead of “by”, in 
Unemployment Compensation Act pro- 
vision that an employee who has left 
or lost employment because of a strike 
or bona fide labor dispute shall not 
be eligible for benefits from employer’s 
aceount for any week in which strike 
or labor dispute is in active progress 
“in” establishment in which employee 
was or is employed did not preclude 


conclusion that an automobile manu-) 


facturer’s body plant in Milwaukee and 
assembly plant in Kenosha constituted 
a single “establishment” within act. 
St. 1939, § 108.04(5) (a).—Spielmann v. 
Industrial Commission, 295 N.W. 1, 
236 Wis. 240 


The meaning of “establishment”, as 


“used in Unemployment Compensation 


Act provision that an employee who 
has left or lost employment because of 
a strike or bona fide labor dispute 
shall not be eligible for benefits from 
employer’s account for any week in 
which strike or labor dispute is in ac- 
tive progress in establishment in which 
employee is or was employed, 3 to be 
drawn from the whole act. St.1939, § 
108.04(5) (a) Sone aa v. Industrial 
Commission, 295 N.W. 1, 236 Wis. 240. 


An employee, who had been employed 
in automobile manufacturer’s body 
plant in Milwaukee, was not entitled to 
benefits under Unemployment Compen- 
sation Act where employees of manu- 
facturer’s assembly plant at Kenosha 
went on strike, which caused shutting 
down of both plants, and plants were 
as much a single establishment for 
manufacture of automobiles as _ they 


Wis. st, i 
In proceeding under nemp 

Compensation Act, findings of. In 
trial Commission gn questions of 
are conclusive if there is any me 
evidence to support them. St.1939, 
108.04(5) (a); m8. 09(7) Re 
Industrial ommission, oe (s 
236 Wis. 240. 


In proceeding by employees te j 
been employed in automobile m: 
turer’s assembly plant in bre 
benefits under Unemployment 
sation Act when employees lost 
ployment as xesult of eee tre publ 


“single establishment” 

in view of their OE cen rd 
functional integrality, and gen 
ty, that labor trouble in Racin 
constituted a “bona, fide labor | 
in active progress’? within ae 
that trouble at Racine plant ¢ 
Kenosha plant to be shut dow: 
1939, § 108.04(5) (a)—Spielmann 
Industrial Commission, 295 a Ti 
236 Wis. 24 0. 


ufacturer’s A ecarely plant 
was ordered by local labor u 


chinery of Racine plant to its. 
plant, or cease operating Racine 
picketing was result of a “labor d 
pute’ within Unemployment 1] 

sation Act, notwithstanding that 
not involve the voluntary quitti 

work by employees, and that 
was no legal basis for content 
machinery should not be remove 
Kenosha plant. S§t.1931, § 268. 
St.1939, § 108.04(5) (a) —Spielma 
Industrial Commission, 295 Ww. 
Wis. 240. 


“Labor dispute” as aden 
ployment Compensation Act is 
be construed ag defined in Labor 
tions Act or any other such 
meaning of quoted term must 
termined by what Legislature 
by it, and if any statutory de 
to be considered in determinin 
meaning, it is the definition ¢ 
in statutes in force at times w 
employment Compensation 4 J 
passed. St.1931, § 268.29(3); St. 
§ 108.04(5) (a) —Spielmann bee 
Be Commission, 295 N.W. 1 


we 

Where employer, which opera 
tomobile assembly plants in ] 
and Racine, during negotiati 
settlement of labor troubles at 


that they should receive unempl 
benefits after employer had pre L 


entitled to benefits, 
waiver was given commission, 
weeks or more were not involve 
commission did not consent to wai 
in writing, and it would not be e 
table to all employees to deplete. 
ployer’s fund by making payments "to 
laintiffs, who had been employed — 
Cenosha plant, commission’s refusal t 
approve waiver was proper. St.1931,_ 
§ 268.29(8); St.1937, §§ 108.01, 108.0 
(8) = (a) 3. Sti 939, g 108, 04 (5) (a). — 
Spielmann sv. Industrial Commpiasio al 
295 -N.W. 1, 236 Wis. 240, j 
Wis, A painter and paperhanger, em 
ployed at hourly wage by trust. ‘compa 
ny to work on or in buildings owne 
by trust estates managed by such com-— 
pany for sufficient period to bring him 
under Unemployment Compensation Act, 
was employee of trust company, not of 
owners of buildings on which he work-. 
ed, so as to render trust company liable 
to him for unemployment compensation. | 
St.1935, § 108.01 et seq.; St.1937, is 
108.02(3, 4), (5) (a), —Central Wiscon-, 


E 
i 
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sin Trust Co. v. Industrial Commission, 
295 N.W. 711, 236 Wis. 496. : ' 

A painter and paperhanger, employed 
at hourly wage by trust company to 
work on or in buildings owned by trust 
estates managed by such company, was 
“employee” of trust company within 
_ Unemploymen Compensation Act, not 
“independent contractor.” St.1935, § 
108.01 et seq.; St.1937, § 108.02(3, 4), 
(5) (a).—Central isconsin Trust Co. 
vy. Industrial Commission, 295 N.W. 711, 
236 Wis. 496. “ 
Wis. An employer was not ag- 
grieved or denied “due process. of 
law” by ex parte “initial determina- 
tion” of claim for unemployment com- 
pensation by deputy, on ground that 
employer was not informed of evi- 

dence upon which such determination 
was based nor given opportunity to 

“rebut it, where employer was not 
pound by such determination and was 
uly granted a hearing with trial de 
novo before appeal tribunal, which 
made a decision based only upon 
‘sworn testimony at trial pursuant to 
tatute. St.1937, § 108.09(2-5); U.S. 
}.A.Const. Amend. 14.—Boynton Cab 
j vy. Giese, 296 N.W. 630, 237 Wis. 

ier 
ee 
_ hearing, 
ly question 

was 


unemployment compensation 
where parties ‘stipulated that 
involved was whether 
discharged for dis- 
tribunal properly 
in effect a 
had 


i appeal 
led that hearing was 
al de novo and that employer 
burden of proof. St.1937, § 108.02 
(18).—Boynton Cab Co. v. Giese, 296 
LW. 630, . 237 Wis. «237. ; 
: Nhe unemployment compensation 
statutes manifest intent that unem- 
yyed worker who is otherwise eligi- 
e for benefits shall be deemed eligi- 
ble unless employer in rejecting his 
elaim asserts valid reason why em- 
yloyee is disqualified. St.1937, § 108.- 
)1 et seq.—Boynton Cab Co. y, Giese, 
N.W. 630, 237. Wis. 237. 
The rule that master has burden of 
howing sufficient cause for discharg- 
ng servant and servant need not show 
he was without fault, is applica- 
in unemployment compensation 
roceedings as in actions for breach of 
ployment contract. St.1937, § 108.- 
_02(18).—Boynton Cab Co. v. Giese, 
96 N.W. 630, 237 Wis... 237. 
unemployment compensation pro- 
ing, findings of fact by adminis- 
rative tribunal must be considered 
lusive in proceeding for judicial 
; if there is any credible evi- 
( them. St.1937, § 
8.01 et geq.—Boynton Cab Co. vy. 


vidence 7 
unemployment compensation  tri- 
al that taxicab driver was dis- 
harged because of mistaken belief 
1at he had been dishonest, as ground 
awarding compensation. St.1937, 
8.01 et seq., §§ 108.04(4) (a), 108.- 
—Boynton Cab Co. vy. Giese, 296 
V. 630, 287 Wis. 237. 

Where unemployment compensation 
tribunal found on _ sufficient evidence 
at motivating reason for discharge 
of employee was mistaken belief in 
employee’s dishonesty, tribunal need 
t consider employer's contentions 
hat employee had violated rules and 
that his conduct was unsatisfactory 
during his employment. St.1937, § 
08.01 et seq., §§ 108.04(4) (a), 108.- 


630, 237 Wis. 237. 

Evidence held to sustain find- 
ings of unemployment compensation 
tribunal that employer accepted em- 
ployee’s explanation of alleged with- 
h 

d 

& 


; 


R 


* olding of fare and that employee's 


ischarge was not based thereon, as 
round for granting unemployment 
"compensation, St.1937, “§ “108.01 et 
seq.; §§ 108.04(4) (a), 108.09(1-5).— 


_ Boynton Cab Co. vy. Neubeck, 296 N.W. 
636, 237 Wis. 249. 

The intended purpose and object of 
providing for payment of unemploy- 
_ ment compensation is to cushion ef- 

fect of unemployment by a series of 
benefit payments, which are to accrue 
to all covered workers who are “eligi- 


‘ple’ under the — 


(1).—Boynton Cab Co. v. Giese, 296! 


statute. St.1937 
108.01 et seq.; §§ 108.04(4)(a), 108.- 
09(1-5).—Boynton Cab Co. v. Neubeck, 
296 N.W. 636, 237 Wis. 249: 

In view of ambiguous or doubtful 
import of the term “misconduct” in 
unemployment compensation statute 
excepting employees discharged for 
misconduct, court must apply the rule 
requiring strict construction of stat- 
utes providing for forfeitures, in the 
manner least favorable to working a 
forfeiture, so as to minimize penal 
character of provisions by excluding 
cases not clearly intended to be within 
the provisions. St.1937, § 108.01 et 
seq.; §§ 108.04(4) (a), 108.09(1-5).— 
Boynton Cab Co. v. Neubeck, 296 N. 
W2'6636; 0237 Wis: "249" i 

In statute excepting employees dis- 
charged for misconduct from unem- 
ployment compensation benefits, “mis- 
conduct” is limited to conduct evinc- 
ing such willful or wanton disregard 
of employer’s interests as is found in 
deliberate violations or disregard of 
standards of behavior which employer 
has the right to expect, or in negli- 
gence of such degree or recurrence 
as to manifest equal culpability, 
wrongful intent or evil design, or to 
show intentional and substantial dis- 
regard of employer’s interests or of 
employee’s duties. St.1937, § 108.04 
(4) (a)—Boynton Cab Co. vy. Neubeck, 
296 N.W, 686, 2387. Wis. 249. 

Mere inefficiency, unsatisfactory con- 
duct, failure in good performance as 
result of inability or incapacity, inad- 
vertencies or ordinary negligence in 
isolated instances, or good taith er- 
rors in judgment or discretion, are 
not ‘misconduct’ within meaning of 
statute excepting employees dis- 
charged’ for misconduct from unem- 
ployment compensation — benefits. St. 
1937, § 108.04(4) (a).—Boynton Cab 
Co. v. Neubeck, 296 N.W. 636, 237 
Wis.* 249. 

A taxicab driver’s violations of em- 
ployer’s rules in failing to properly 
report two accidents, or his accident 
record not showing unreasonable and 
improper conduct from which could 
be imputed a lack of showing proper 
regard for employer’s interests, did 
not constitute ‘misconduct’ within 
meaning of statute excepting em- 
ployees discharged for misconduct 
from unemployment compensation 
benefits. St.1937, § 108.01 et seq.; §$§ 
108.04(4) (a), 108.09(1-5).—Boynton 
Cab Co. v. Neubeck, 296 N.W. 636, 
237 Wis. 249. 

Wis. Evidence held to sustain 
award of unemployment compensation 
based on findings that taxicab driver 
was not discharged for misconduct, 
consisting in intentionally leaving cab 
unattended and “checking in short.” 
St.1937, § 108.01 et seq., §§ 108.04(4) 
(a), 108.09(1-5).—Boynton Cab Co. v. 
Seen eer 296 N.W. 642,:°237 Wis. 


Mere inefficiency of taxicab driver 
because of which his earnings and 
daily receipts were below standards 
considered satisfactory by employer, 
or “checking in short’? which did not 
amount to improper conduct constitut- 
ing lack of regard for his duties and 
obligations, did not evince willful or 
wanton disregard of employer’s inter- 
ests and hence was not ‘‘misconduct” 
within meaning of statute excepting 
employees discharged for misconduct 
from unemployment compensation 
benefits. St.1937, § 108.01 et seq., §§ 
108.04(4) (a), 108.09(1-5).—Boynton 
Cab Co. v. Schroeder, 296 N.W. 642, 
237 Wis. 264. 

Wyo. Where orchestra 
alone contracted with 
and bar in which orchestras played, 
and hired and discharged and paid 
and controlled members of orchestras, 
and members supplied their own 
musical instruments except the piano, 
and music was not essential to cafe 
and bar, and members could take 
other engagements not conflicting with 
leaders’ arrangements with owner, 
members were free from owner’s con- 
trol or direction, and members’ sery- 
ices were rendered outside “usual 


leaders 
owner of cafe 


gaged in a profession established it 
dependently of owner’s cafe and bar, 


so that owner was not liable under 


Wyoming statutes for unemployment 
compensation for members employed 
by leaders. Laws 1937, 'c) 113, § 2. 
subd. (i) (5) (A, ~B, C).—Unemploy- 
ment Compensation Commission of 
Wyoming y. Mathews, 111 P.2d 111. 

Where orchestra leaders alone con- 
tracted with owner of cafe and bar in 
which orchestras played, and _ hired 
and discharged members of orchestras, 
and paid and controlled members in 
performance of their duties, withcut 
substantial interference from owner, 
leaders were ‘independent  contrac- 
tors” and owner was not liable for 
unemployment compensation for mem- 
bers employed by leaders. Laws 1937, 
c. 1138, as amended by Laws 1939, ce. 
124.—Unemployment Compensation 
Commission of Wyoming yv. Mathews, 
Hig P20de tt: 

In determining whether employee is 
“independent contractor” for whose 
benefit employer is not required to pay 
unemployment compensation contribu- 
tions, each case must be decided upon 
its own set of facts. Laws 1937, c. 
113, as amended by Laws 1939, ec. 124. 
—Unemployment Compensation Com- 
mission of Wyoming vy. Mathews, 111 
Neer K6 Mee tabs 
Unemployment Compensation 
Law, person dealing with independent 
contractor is not required to pay econ- 
tributions mentioned in the law. 
Laws 1937, ¢c. 113, as amended by 
Laws 1939, e. 124.—Unemployment 
Compensation Commission of Wyo- 
ming v. Mathews, 111 P.2d 111. 
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Ark. A master does not insure his 
servant’s safety and has discharged his 
duty when he has used ordinary care 
to furnish servant a reasonably safe 
place in which to work and reasonably 
sore ap PRT eR: which to work.— 
y Aspha o. v. Kidd, 14 «Ww: 
42, 200 Ark. 1121. rahe 
Ark. Employers were not “insur- 
ers’ of employee’s safety and were 
only required to exercise ordinary care 
to furnish him a reasonably safe place 
to work, and employee was required 
pre vomes rae gt eare for his own 
safety.——McGeorge vy. Hender 
S.W.2d 31. titania: 
Ark. A master is liable for conse- 
quences of his negligence, but he is 
ne eu epururonior his employee’s safe- 
y.—Safewa ores y. Ph 
W.2d 337. Sanmeh Si 
Ind.App. Employers were not in- 
surers of employee’s safety at all times 
during period of his employment, but 
employers’ only obligation was to af- 
fer duemploves a rine rah safe place 
ic Oo work.—Conw. \4 Park 
31 N.E.2d 79, riage poe 


The employer is not an insurer of 
safety of employee but is liable not be- 
cause of danger in employment but 
only by reason of employer’s negli- 
gence, and hence employer is not to be 
held accountable in damages for con- 
sequence of what commonly is termed 
error of judgment, and principles of 
negligence must be consulted in deter- 
mining whether in any particular case 
an injured employee is entitled to re- 
cover.—Conway vy. Park, 31 N.E.2d 79. 

Miss. An employer is not an insurer, 
and is not required to guard against 
possibilities, but only to use reasonable 
care to provide against such eventuali- 
ties as, in a given situation, a reason- 
ably prudent person should have antic- 
ipated or foreseen as likely to happen. 
—Harvey v. Smith, 198 So. 739, 
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U.S.Pa. An employee injured in in- 
trastate transportation by defective 


equipment of an interstate railroad 
comes under the Safety Appliance Acts, 
but though those federal acts create 
the right, the remedy for breaches 
thereof is within the state’s discretion. 
Safety Appliauce Acts, 45 U.S.C.A. § 1 
et seq.—Breisch y. Central R. R. of 
New Jersey, 61 S.Ct. 662, 132 A.L.R 
918, reversing Central R. 


R. of New 


‘ ederal Emp) 
in ithe ‘kind and amount of evidence 
re hired | to establish case was not 
— subject to control of the states, and 
statutes imposing burden of proof on 
defendant to acquit itself of negligence 
had no application. Federal Employ- 
ers’ Liability Act, 45 U.S.C.A. § 51. et 
seq.—Southern RY. Co., vy. Melton,‘ 8 

So. 588. 

Cal. In determining whether a mat- 
ter, in action in state court under the 
Federal Employers’ Liability Act, is a 
procedural matter governed by the law 
of the state, or is a substantive matter 
governed by the law of the federal 
courts, the fact that a particular piece 
of evidence is vital to a party’s burden 
ef proof will not alone transform it 
from a matter of procedure into a mat- 
ter of substance. Federal Employers’ 
Liability Act, 45 U.S.C.A’§ 51 et seq.— 
Showalter v. Western Pac. R. Co., 106 
P.2d §95, prior opinion 96 P.2d 964. 

Ill.App. In actions under the Federal 
Safety Appliance Act and the Federal 
Employers’ Liability Act, the law to be 
applied to the facts of a case is the 
law as declared by the Supreme Court 
of the United States and by other fed- 
eral courts of authority. Federal Safe- 
ty Appliance Act, 45 U.S.C.A. § 1 et 
seq.; Federal Employers’ Liability Act, 
45 U.S.C.A. § 51 et seq.—Herb v. Pit- 
eairn, 29 N.H.2d 543, 306 Ill App. 583. 


Tex.Civ.App. The law as it existed 
at time section hand was employed by 
railroad company and as it existed at 
date of his injury was a part of the 
eontract of employment and controlled 
the rights of the  parties.—Wichita 
Falls & S. R. Co. y. Lindley, 143:S.Ww. 
2d 428, error dismissed, judgment cor- 
rect. 


Va. An action for death of one em- 
ployed as station agent and telegrapher 
by interstate carrier against carrier, in 
which damages sought exceeded the 
amount allowed by Virginia statute for 
death of a person caused by the wrong- 
ful act of another, was controlled by 
Federal Employers’ Liability Act. Code 
1919, § 5787; Federal Employers’ Lia- 
bility Act, § ited: seq., 45 U.S.C:A. § 51 
et seq.—Knowles v. Southern RyseCo:, 
12 S8.H.2d 821 

§ 333 

D.C.N.Y. Amendment extending scope 
of Federal Employers’ Liability Act 
was to be liberally construed. Fed- 
eral Employers’ Liability Act §§ 1, 4, 
6, as amended, and § 10, 45 U.S.C.A. §§ 
51, 54, 56, 60.—Ermin v, Pennsylvania 
R. Co., 36 F.Supp. 936. 


Ill. In action under the Federal Em- 
ployers’ Liability Act, issue is whether 
there was negligence on part of em- 
ploying carrier, and carrier is liable 
if injury to an employee resulted, in 
whole or in part, from negligence of 
any of the ecarrier’s other employers, 
since neglect of a coemployee in per- 
formance of his duty is attributed to 
the employer, and contributory negli- 
gence is merely ground for diminishing 
the amount of recovery. Federal Em- 
ployers’ Liability Act, 45 U.S.C.A. § 51 
et seq.—Walaite v. Chicago, Ride &.b: 
Ry: Co., 33 N.H.2d)-119, 376 111: 59, re- 
versing "28 N.B.2d 149, 306 Il. App. 5. 


Mo.App. The obligation of employer 
under federal Employers’ Liability Act 
does not arise solely out of employ- 
ment but out of injury or death 
through negligence of employer, and 
an “accord and satisfaction’ is a sep- 
arate and independent contract and 
agreement only incidentally connected 
with original eontract of employment. 
Federal Employers’ Liability Act, 45 
U.S.C.A. § 51 et seq.—Duncan y. Thomp- 
son, 146 S.W.2d 112. 


385 

Ala. In nate death of railroad 
employee brought under the Federal 
Employers” Liability Act, negligence, 
either primary or subsequent, is essen- 
tial to a recovery, and burden of proof 
to establish it is upon plaintiff. Fed- 
eral Employers’ Liability Act, 45 U.S. 


; emplo 
lovers’ Liability 


on 


ty of a 


den of proving such negligence rests 
the plaintiff. Federal Employers’ 
Liability Act, 45 U.S.C.A. § 51 et. seq.— 
Showalter v, Western Pac. R. Co., 106 
P.2d 895, prior opinion 96 P.2d 964. 

Neb. The liability imposed by the 
Federal Employers’ Liability Act is 
liability for negligence of a common 
carrier for damages to any person 
suffering injury while in the carrier’s 
employ in commerce between states, 
resulting, in whole or in part, from 
the negligence of the carrier's officers, 
agents, or employees. Federal Employ- 
ers’ Liability Act, 45 U.S.C.A. § 51 et 
seq.—Chainbers vy, Chicago, B. & Q. R. 
Co., 2938 N.W. 338. 


N.C. The et that physically fit 
railroad trainman obtained employ- 
ment while a minor, contrary to rail- 
road’s rule, by misrepresenting his age 
did not render contract of employment 
void, and the trainman was an ‘“‘em- 
ployee” within Federal Employers’ Li- 
ability Act and was entitled to same 
degree of care for his protection as 
was due other employees. Federal 
Employers’ Liability Act §§ 1-9, 45 U. 
S.C.A. §§ 51-59.—Laughter vy. Powell, 
14 S’E.2d 826, 219 N.C--689. 

§ 397 


Fla. Where woman engaged in home 
as seamstress fell because of slipping 
on rug while passing through living 
room to breakfast table for breakfast 
before usual hour for commencement of 
her work, the employer was not liable 
for resulting injuries.—Dykes vy. Sim- 
kins, 197 So. 327, 143 Pla. 625. 

Mo. An employee who was injured 
during rest period while in plant of 
employer could not recover from em- 
ployer on theory that he had been in- 
vited on the premises other than as 
an employee. —Mangiaracino v. Laclede 
Steel Co., 145 S.W.2d 388, certiorari 
denied 61 8.Ct. 941. 
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§ 402 
Fla. Act of driver of lead truck in 
ealling plaintiff over to lead ‘truck to 
discuss return route, and plaintiff's 
act in going to lead truck, were in 
conduct of company’s business, and if 
plaintiff was injured there, or while 
returning to plaintiff’s truck after con- 
versation, lumber company could be 
held liable for placing plaintiff in dan- 
gerous situation where due to defec- 
tive equipment or improper operation 
thereof or combination of both, coupled 
with company’s failure to inspect 
equipment, rig tree fell resulting in 
plaintifé’s injury.—Putnam Lumber Co. 

v. Berry, 2..S0:2d 133. 


N.H. An employee in mill, who was 
injured when she left her place of 
work and walked through passageway 
in mill to pay a personal debt to mill 
nurse was not injured while outside 
“seope of employment,’ so as to pre- 
clude recovery from employer for in- 
juries, where errand was permitted by 
employee’s foreman, errand did not 
take employee away from mill prem- 
ises, only a few minutes were re- 
quired for errand, and errand was not 
a preparatory or final incident in con- 
nection with employee’s work.—Per- 
kins v. Nashua Mtg. Co,, 16 A.2d 700. 

In passing on question whether an 
employee has been injured in the 
“scope of employment,’ courts aim to 
be reasonable, and must recognize that 
men employed at hard physical labor 
require and habitually take some brief 
respite at times during the work as 
opportunity offers, and must also rec- 
ognize that such a respite, if only of 
the ordinary and usual nature, cannot 
rightly be called a departure from the 
“scope of employment.’’—Perkins  v. 
Nashua Mfg. Co., 16 A.2d 700. 

Tex. Civ.App. As regards oil compa- 
ny’s liability for injuries sustained by 
x11 pumper in gas explosion in two- 
room bunk-house w.dereto pumper re- 
turned to obtain heayier shoes pre- 
paratory to further inspection and ad- 
justment of machinery on lease, that 


rrier under — 
: od mployers’ # caren et ig 
predicated on neehigence, and the bur- 
re pee & Ret Oil | 


eing furnisnea ‘by the 


§ 403 

Minn. In order to render 
liable for death of clerk in it 
rooms from asphyxiation when 
legedly used carbon tetrachlori 
cleaning floor, it was not nee 
that railroad expressly authoriz 
to use carbon tetrachloride for cle 
the floor. Comp.Laws  N.D.191 
8321-8324 eee v. Great Noi 
Ry. Co., 293, 1303. 


WS 408 
Where the services requ 11 


Ga.App. 
by a master of his servant are | 
peculiarly dangerous character, it i 
master’s duty to make reasonab! 
quate provisions to protect the se 
from the dangers to which he » 
posed in performing such services 
Middlebrooks v. eae Metalic MG 
ket Co., 11 S.B.2d 682 i: 

Minn. A master is under the ay 
of exercising reasonable care fo 
safety of his servant and to wa 
servant of any danger inciden 
use of any materials which the 
furnishes.—Symons y. Great 
Ry. Co., 293 N.W. 303. 

Miss. An employer is not an- 
and is not required to guard age 
possibilities, but only to.use reason 
care to provide against such event 
ties as, in a given situation, a 
ably prudent person should have ani 

pated or foreseen as likely to 
parvey v. Smith, 198 So. 739. 

Mo.App. A master is not ligble 
an injury to his servant that 
reasonably be anticipated and guar 
against by exercise of ordinary | 
and in such case, servant assumes | 
eit ee v. Pollnow, ae § 

7 


§ 410 £ er's 
Mo.App. The employer of a m 
must exercise a degree of care com: 
surate with minor’s youth an 
perience. —Pietraschke vy. Polin 
S.W 2d 167. ’ 
§ 413 


Ind.App. An action for occu 
al disease can be maintained under 
ployers’ Liability Law. Burns’ 

§ 40-1101.—Dean vy. Dalton: Fo 
34 N.H.2d 145. 
As affecting 


there is no basis for I 
tween “true occupational dise ec) sue 
as silicosis, which affects em 
drop by drop, little by little, 

day, for weeks and months, unti 

ly enough is accumulated to 
symptoms, and “ordinary occup 
disease” such as_ benzol pol 
which results more quickly fro: no | 
prolonged and continuous exposu 
Burns’ Ann.St. § 40- Me ay 
Dalton Foundries, 34 N.E.2d 14 


Any occupational disease which 
proximate result of employer's n gli- 
gence is actionable, and any 0 
tional disease which is not proxin 
result of employer’s negligence is 
actionable. Burns’ Ann.St. § 40-110 
Dean y. Dalton Foundries, 34 N. 
145, wes: 

S.C. The test of a master’s liabil 
for injuries of servant, in a case fou 
ed upon negligence, is whose negligenc 
is the proximate cause of the injury. — 
Const. art. 9, § 15—Whisenhunt vy. At- 
lantic Coast Line R. Co., 10 8.H.2d 30 
15 S-Coy aL: R 


Tenn.App. An “occupational dis- | 
ease’? was unknown at the common 
law but an employee had a right. Onn 
action for a disease arising from Disies 
employment through the negligence — 
of his employer.—Steiner v. Spencer, 
145 S.W.2d 547. +H 


Tex.Civ.App. There must be some ~ 
reasonable and probable connection be- 
tween employee’s injury and the negli- 
gence charged against employer.—Hm- 
monsiv. Texas .& 'P. Ry; (\Co.,7L49e Swan 
22 167, error dismissed, judgment cor- 
rect, 


’ ot eS eS 


Fla. “Where loading operation  re- 
quired truck driver employed by lum- 
ber company to back truck under each 
pet log after it was lifted to proper height, 

then to pull truck forward and wait 
until another log was lifted, lumber 
company was an “active participant” in 
act of loading logs and liable with 
other defendants, who were allegedly 
independent contractors for loading op- 

eration, for any act of negligence that 
injured, or contributed with act of 
egligence by other defendants toward 
injury of employee of lumber com- 
: tie Lumber Co. y. Berry, 2 


ear § 435 f 

Mo. A release by an injured em- 
- ployee of employer for any claim for 
injuries sustained in employment was 
i “consideration” 
ere the alleged release did not. pur- 
t to deal with any such injuries 


St. Louis Car Co. v. 
152 S.W.2d 193, quashing 
inion Slabon v. St. Louis Car Co., 


iv.App. A contract of employ- 
in which an employer would seek 
eve himself from all negligence 
ting in injury to an_ employee 
d be contrary to “public policy’. 


$.W.2d 428, error dismissed, judg- 
lent correct. 


rit § 441 
C.Tenn. The provisions of Tennes- 
statute concerning furnishing safe 
ing conditions are merely declara- 
of common law and provide a 
means by which the ends may _ be 
ched as required by common law. 
Yode Tenn.1932, §§ 5339-5341, 5345.— 
Se iy Atlas Powder Co., 34 F. 
ya. An employer is bound to fur- 
ish reasonably safe instrumentalities 
h which to work to an employee.— 
vy. Hedrick, 295 N.W. 107. 


Miss. Master is under duty of fur- 
ishing | reasonably safe instruments 
yr servant’s use in doing work re- 
ired to be done by him, but  serv- 
nt assumes usual, ordinary, inherent 
nd natural risks incident to work he 
doing.—Crosby v. Burge, 1 So.2d 
190 Miss. 739. 


Ohio App. Owner who hired woman 
clean lake cottage was under obli- 
on to provide her with reasonably 
é@ place in which to work.—Hale y. 
hier, 35 N.H.2d 967. 
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Ark. A master does not insure his 
servant’s safety and has discharged his 
when he has used ordinary care 
furnish servant a reasonably safe 
l in which to work and reasonably 

e appliances with which to work.— 
ry Asphalt Co. y. Kidd, 143 8.W.2d 
200 Ark. 1121. 

Ark. Generally, a duty rests upon 
mployer to exercise reasonable care 
o provide his servants with safe and 
asonable working places, appliances, 
d machinery with which to do his 


rk.—Arkansas-Louisiana Gas Co. v. 
man, 144 S.W.2d 1077. 


of the place in which his servants 
work, and the appliances with which 
they are provided to work, but he is 
not bound to foresee and _ provide 
against every possible accident.—Ar- 
 kansas-Louisiana Gas Co. y. Tillman, 
144 S.W.2d 1077. 

3a Ark, Employers were not “insurers” 
of employee’s safety and were only re- 
quired to exercise ordinary care to 
furnish him a reasonably safe place 
to work, and employee was required 
to exercise ordinary care for his own 


ichita Falls & S. R. Co. y. Lindley, 


A master must 
sonable care to furnish a safe place 
work, and servant has right to assume 


that master has performed such duty.— 


Safeway Stores vy. Phelps, 145 S.W. 
2d 337. 

Ark. A master is not required to fur- 
nish the servant a safe place to work or 
safe appliances, but he is required to 
exercise ordinary care to make place 
where servant works reasonably safe 
and to furnish reasonably safe appli- 
ances with which to work.—Harmon vy. 
Morrison, 147 S.W.2d 35. 

Ark, An employer is not an “insur- 
er’ of the employee’s safety, but is only 
required to exercise ordinary care to 
furnish employee a reasonably | safe 
place in which to work.—Heard vy. Ar- 
kansas Power & Light Co., 147.S.W.2d 
362. 

Ark. The master is not an “insurer” 
of employee’s safety and is required 
only to exercise ordinary care to fur- 
nish employee a reasonably safe place 
in which to work.—A. A. Blectrie Co. 
v. Ray, 149 S.W.2d 38. 


Ga.App. A master must use reason- 
able care to provide a safe place for his 
servant to perform the work for which 
the master employs the servant, and 
therefore a master should make reason- 
able provisions for the servant’s pro- 
tection against dangers to which the 
servant is necessarily exposed while 
performing the work.—Middlebrooks vy. 
aunt Metallic Casket Co., 11 S.E.2d 


Ga.App. It is the duty of a master 
where the place to work is permanent 
to exercise ordinary care to make the 


- place to work safe as distinguished 


trom providing the servant with a rea- 
sonably safe place to work.—William- 
son v. Kidd, 15 S.H.2d 801. 

The duty of a master to exercise or- 
dinary care to make place to work safe 
is but a phase of the broader and more 
anciently recognized doctrine of the 
common law that the owner or occu- 
pier of land is liable in damages to an 
invitee for injuries occasioned by his 
failure to exercise ordinary care in 
keeping the premises and approaches 


actual Uagacs ts vy. Kidd,: 15 S:H.2d 
Ind.App. Employers were not in- 


surers of employee’s safety at all times 
during period of his employment, but 
employers’ only obligation was to af- 
ford employee a reasonably safe place 
in which to work.—Conway vy. Park, 31 
N.E.2d 79. 

A master has duty to exercise at 
Jeast ordinary care to provide his serv- 
ant with a reasonably safe place to 
work and not to expose him to un- 
known and unappreciated -hazards.— 
Gonway vy. Park, 31'N.H.2d 79. 

Mass. It is employer’s duty to exer- 
eise reasonable care to provide for 
employee appliances, reasonably suit- 
able for his work.—Mucha vy. North- 
eastern Crushed Stone Co., 30 N.H.2d 
870, 8307 Mass, 592. 

Miss. A master is under no duty to 
furnish a safe horse for use of em- 


ployee, since master is not an ‘“‘in- 
surer’’ of an employee's safety.—Cros- 
by v. Burge, 1 So.2d.504, 190 Miss. 
739. 


N.C. The master owes to’ servant 
duty to exercise ordinary care to pro- 
vide a reasonably safe place in which 
to do his work and reasonably safe 
machinery, implements and appliances 
with which to work.—Murray vy. At- 
lantic Coast Line R. Co., 11 S.B.2d 326, 
218 N.C. 392: 

The master is not an insurer and has 
no absolute duty to provide a reason- 
ably safe place for servant to work or 
to furnish reasonably safe machinery, 
implements and appliances with which 
to work, but master discharges his 
duty if he exercises ‘ordinary care” to 
provide for servant such place or to 
furnish such machinery, implements 
and appliances, which is that degree 
of care which a man of ordinary pru- 
dence would exercise under like cir- 
cumstances having regard to his own 


“Murray yv. 
. tr S20 326 


N.C. A railro 
“ordinary care” to provide for member 
of bridge force engaged in repairing or 


safe place in which to work, which is 
that degree of care which a man of 
ordinary prudence would exercise un- 
der like circumstances having regard 
for his own safety if he were providing 
for himself a place to work, and breach 
of such duty would be ‘“negligence.”— 
Murray v. Atlantic Coast Line R. Co., 
11 S!H.2d 3216)°218 N.C.°392: 

On issue of railroad’s liability for in- 
juries to member of bridge force en- 
gaged in repairing or reflooring grade 
crossing who was struck by motorist, 
railroad owed a duty to motorist and 
others traveling upon highway to ex- 
ercise ordinary care in providing and 
maintaining reasonable warnings and 
safeguards against condition existent 
at the time and place.—Murray v. At- 
Jantic Coast Line R. Co., 11 S:H.2d 326, 
218 N.C,1392. 

A railroad in performing its duty to 
member of bridge force engaged in re- 
flooring grade crossing to exercise care 
to provide for him a reasonably safe 
place in which to work owed duty to 
such member to exercise ordinary care 
in providing and maintaining reason- 
able warning to travelers upon high- 
way of his presence on the crossing 
and in doing so railroad had right to 
assume that motorist and others using 
highway would exercise ordinary care 
and observe the law of the road.—Mur- 
ray y. Atlantic Coast Line R. Co., 11 
8.H.2d 326, 218 N.C, 392. 

A railroad in performance of duty to 
exercise ordinary care to provide mem- 
ber of bridge force engaged in refloor- 
ing grade crossing a reasonably safe 
place in which to work was not re- 
quired to anticipate that motorist in 
broad daylight would not see the rail- 


road crossing and highway stop signs 


or the barricades on both sides of 
crossing which displayed standard 
sized red flags or that motorist would 
violate statutory provisions regarding 
overtaking, passing and following mo- 
tor vehicles traveling in same direc- 
tion. Pub.Laws 1937, ¢. 407, §§ 112(c), 
114(a).—Murray y. Atlantic Coast’ Line 
R. Co., 11 S:H.20e326, 218' N.C. 392: 


S.C. Master owed servant duty to 
provide a reasonably safe place. for 
him to work and to go to and from 
his work.—Whisenhunt vy. Atlantic 
Coast Line R. Co., 10 S.B.2d 305, 195 
SiO) 2a3! 

A master is obligated to furnish 
reasonably safe. appliances to be used 
by servants in their work.—Whisen- 
hunt v. Atlantic Coast Line R, Co., 10 
S.E.2d 305, 195 S.C. 213,. 

Tex.Civ.App. Municipality owed to 
employee, engaged in repairing hole in 
street, duty to use ordinary care and 
to furnish employee reasonably safe 
place to work, but municipality was 
not an “insurer” of employee’s safety. 
—Harbin vy. City of Beaumont, 146.-S. 
W.2d 297, error dismissed, judgment 
correct. 

Tex.Civ.App. It is the duty of the 
master to exercise ordinary care to 
furnish servant a safe place in which 
to work and safe machinery and ap- 
pliances, to select careful and skillful 
coworkers, and, in case of a dangerous 
and complicated business, to make such 
reasonable rules for its conduct as may 
be proper to protect the servants em- 
ployed therein—Crews v. Texas & P. 
Ry. Co., 149 S.W.2d 1079, error dis- 
missed, judgment correct. 

Va. A master has common-law duty 
to use ordinary care in supplying and 
maintaining suitable and safe instru- 
mentalities for performance of work by 
servant, but the obligation extends no 
further than to exercise ordinary care, 
and servant must show that appliance 
in question was defective, that em- 
ployer knew or ought to have known of 
the defect, that employee did not know 
of it, and that injury resulted in spite 


reflooring grade crossing a reasonably | 


of employee's ordinary care.—Steyens 
v. Mirakian, 12 S.W.2d 780. 

See Gillis v. Thompson [1941] 3 Dom. 
L-R. 742. 
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Okl. The master is charged with the 
duty of eliminating unreasonable and 
unnecessary hazards in close proximity 
to the usual and customary path of 
descent of workmen, although the 
workmen may have the choice of a 
safer method of descent.—Kansas City 
Bridge Co. yv.. Grayitt, 105 P.2d 767. 


§ 445 

_Fla. As respects lumber company’s 
liability for injury to truck driver em- 
ployed by company by breaking of rig 
tree used by independent contractor 
as mast to load logs, company was un- 
der duty to see that its employees had 
a reasonably safe place to work, which 
could not be contracted away by  hir- 
ing contractors to load truck, and com- 
pany owed duty to employees to in- 
spect rig tree, guy wires and other 
necessary equipment before work be- 
gan and at reasonable intervals there- 
after.—Putnam Lumber Co. yv. Berry, 2 
So.2d 138. 

Miss. A master cannot delegate to a 
fellow servant the duty of keeping an 
appliance in a reasonably safe condi- 
tion for use by other employees.—Price 
Vv. Taylor, 1 So.2d,784. 

A master having duty of furnishing 
servant with reasonably safe appli- 
ances 1s not required personally to em- 
ploy an expert to make repairs, but 
he may delegate such authority to 
a vice principal, either expressly or im- 
pliedly.—Price y. Taylor, 1 So.2d 784. 

N.H. An employer constructing a 
ditch had a nondelegable duty to pro- 
vide common laborer with reasonably 
safe place in which to work.—Dowling 
v. L. H. Shattuck, Inc., 17 A.2d 529. 

Okl. Generally, a master owes a 
continuing and nondelegable duty to a 
servant to furnish him with a reason- 
ably safe place to work, reasonably 
safe materials with which to work, and 
a reasonably safe method by which to 
work, but the master is not liable for 
Injuries resulting by reason of transi- 
tory dangerous conditions due to the 
shifting or changing nature of the 
work, which arises during the progress 
of the work.—Kansas City Bridge Co. 
vy. Gravitt, 105 P.2d 767. 


§ 446 

Miss. A railroad was not liable for 
death of head brakeman who had been 
given instructions by conductor to in- 
spect dump cars, and who coupled up 
air hose feeding dump cylinders with- 
out seeing to it that valve lever at 
end of car where coupling was made 


was in its closed position and car 
dumped and covered brakeman, on 
ground that brakeman was not re- 
quired to inspect any part of air 


dumping equipment, where brakeman 
accepted the assignment, and was left 
there for such purpose during three 
hours pay time with nothing else to 
do, under which circumstances  rail- 
road had right to rely on brakeman’s 
performance. Federal Employers’ Li- 
ability Act, 45 U.S.C,A. § 51 et seq.— 


Gulf M. & N. R. @o: v. Madden, 200 
So. 119. 
Miss. A master has a nondelegable 


duty of exercising reasonable care to 
furnish servant with a reasonably safe 
appliance, and the duty cannot be 
abrogated by intrusting the servant 
with the duty of inspection and repair, 
except as to simple tools, but a differ- 
ent rule applies if the servant making 
the complaint is the general superin- 
tendent of the work in absence of the 
employer and representing him, with 
full authority to have necessary repairs 
made to render the appliance reason- 
ably safe for his use.—Price v. Taylor, 
1, So.2d 784. 

Where superintendent had almost ex- 
clusive use and control of motortruck, 
had had the truck repaired at employ- 
er’s expense and bills were paid by 
employer without being questioned, 
and. superintendent knew of defect 
which caused accident in which he sus- 
tained injuries, the superintendent had 
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authority to have necessary repairs 
made when needed, and, therefore, em- 
ployer was not liable for injuries sus- 
tained by the superintendent on theory 
that the employer had breached duty 
to furnish truck in a reasonably safe 
Bene aoe y. , Laylor, ‘1: So.2d 


§ 447 
_ Mo.App. The statute providing that, 
in processes of manufacture or labor 
productive of noxious or. poisonous 
dusts, employer furnish em- 
Ployees adequate and approved res- 
pirators, is mandatory and leaves no 
room for exercise of discretion by em- 
ployer as to manner of complying with 
statute. Mo.St.Ann. § 13254, p. 4804.— 
Blittschau v. American Car & Foundry 
Co., 144 S.W.2da 196. 

N.H. Under common law, an employ- 
er is bound to see that tools and mate- 
rials required as facilities in doing 
work are suitable when furnished, and 
towards those using facilities a duty 
exists to furnish and maintain a suffi- 
cient supply of suitable ones, but if 
suitable ones become unsuitable from 
their use, employer has no duty of in- 
spection and none of rejection in ab- 
sence of actual notice of unsuitableness, 
subject to exception of a facility com- 
pleted for workman’s use.—Ireland v. 
E. J. Pinney, Inc., 18 A.2d 750. 


§ 448 

Ark, Where employer furnished em- 
ployee a pliable copper tube having no 
defect in it with which to siphon coal 
oil from barrel into smaller container 
and demonstrated manner in which 
siphon was to be used, and employee 
used siphon for some time without 
injury, and there were no toxie prop- 
erties in the coal oil making it any 
more dangerous to remove from one 
vessel to another by siphoning process 
than in removing any other nonpoison- 
ous fluid, employer was not liable for 
injuries resulting when employee per- 
mitted coal oil to flow into his mouth 
and get into his lungs, since danger 
was a “risk incident to employment” 
and could not haye been foreseen,.— 
Arkansas-Louisiana Gas Co. y. Tillman, 
144 S.W.2d 1077. : 

Ga.App. Where an employer places 
and continues an employee for a sub- 
stantial length of time in the regular 
performance of work and under condi- 
tions which, in absence of preventive 
means, are calculated to engender in 
employee a disorder of serious charac- 
ter, it is the employer’s duty to warn 
and to instruct the employee as to the 
dangers and to furnish the employee 
with reasonably effective means to 
avoid them, and where, as a_ direct 
result of failure to perform such duty, 
an employee in the exercise of reason- 
able care suffers injury through a dis- 
order so contracted, he is entitled to 
recover.—Middlebrooks v. Atlanta Me- 
tallic Casket Co., 11 §.H.2d 682. 

N.H. Under common law, an employ- 
er is bound to see that tools and mate- 
rials required as facilities in doing 
work are suitable when furnished, and 
towards those using facilities a duty 
exists to furnish and maintain a suffi- 
cient supply of suitable ones, but if 
suitable ones become unsuitable from 
their use, employer has no duty of in- 
spection and none of rejection in ab- 
sence of actual notice of unsuitableness, 
subject to exception of a facility com- 
pleted for workman’s use.—Ireland v. 
E. J. Pinney, Inc., 18 A.2d 750. 

Under theory of ‘fellow service’ and 
of a workman’s own service, selection 
for use of facilities from those fur- 
nished by employer for doing work is 
an incident of the work, and selection 
involves rejection, and _ rejection may 
be because of unsuitability.—Ireland v. 
Hed Pinney, Une. sts Ado oO. 

It being a part and incident of em- 

loyee’s work to select from facilities 
urnished by employer for performing 
work, employer has no duty to select 
for employee, and selection by a fellow 
servant is one of fellow service.—Ire- 
land v. H. J. Ee Ines V3 A.2d 750. 

3) 


Fla. An employer exercises suffi- 
cient care in selecting tools or meth- 


shall 


§ 454. 


ods of work for employees if tools or 
methods in common usage are selected, 
and selection of newest or safest de- 
vice is not required.—Duncan v. Grow- 
ers Equipment Co., 1 So0.2d 458. 

§ 450 

Fla. An employer exercises suffi- 
cient care in selecting tools or methods 
of work for employees if tools or meth- 
ods in common usage are selected, and 
selection of newest or safest device is 
not required.—Duncan Vv. Growers 
Equipment Co., 1 So.2d 458. 

§ 452 
Ark. A master is not required to 
keep employee’s place of work clear of 
every object upon which an employee 
might step and slip or fall—A. . 
Electric Co. v. Ray, 149 S.W.2d 38. 

Minn. A checker and trucker who 
had been directed by railroad to work 
as checker at grocery company’s build- 
ing, under agreement between railroad 
and grocery company whereby grocery 
company was to pay checker’s salary, 
was entitled to receive from the rail- 
road a reasonably safe place wherein 
to work.—Ryan v. Twin City Whole- 
sale Grocer Co., 297 N.W. 705. 

Miss. A master is not liable for in- 
juries occasioned to a servant on prem- 
ises over which the master has no con- 
trol and which he has neither duty 
nor right to repair.—Dravo Corpora- 
tion y. Copeland, 199 So. 769. 

A corporation engaged in building 
piers for a bridge was required to use 
reasonable care to maintain as a rea- 
sonably safe place the pier on which 
plaintiff was engaged as a crane opera 
tor, but corporation had no such duty 
with respect to premises of third per- 
sons and was under no duty to in- 
spect them, and hence plaintiff could 
not recover from corporation for in- 
juries sustained when he slipped and 
fell into a hole while walking up river 
bank from point where he had been 
earried in a boat furnished by corpo- 
ration after finishing work.—Dravo Cor- 
poration y. Copeland, 199 So. 769. 

Mo.App. Where the object may be 
readily observed by a servant whose 
duty it is in cleaning table to observe, 
pick up and. put away objects found 
thereon, it is not ‘‘negligence” for 
an employer of a domestic servant to 
place a needle, pin or similar object 
on a table in employer’s home,— 
FAT BR EDS vy. Pollnow, 147 S.W.2d. 


The employers of a housemaid were 
not bound to anticipate that: injury 
would result to housemaid from pres- 
ence of a needle on bridge table from 
which housemaid was brushing ashes, 
and employers were not bound to an- 
ticipate that housemaid would fail to 
observe and remove needle or that she 
would not use a cloth for purposes of 
cleaning table, but would undertake 
to wipe off table with her bare hand. 
Pec eases v. Pollnow, 147 S.W.2d 
167. 

Pa. In statute requiring sufficient 
devices to carry off poisonous fumes 
and dust, the word ‘sufficient’ is a 
relative term depending upon the facets 
of each case. 43 P.S. 5.—Rebel v. 
Standard Sanitary Mfg. Co., 16 A.2d 
5384) 340° Pasi3it3 

Yenn.App. The master is liable if 
he fails to take the necessary precau- 
tions to prevent employee’ from con- 
tracting a disease incident to or caused 
by his employment and the master is 
required to exercise due care to dis- 
cover the danger of such disease and 
to inform his employee of the danger, 
—Steiner v. Spencer, 145 S.W.2d 547. 

Tex.Civ.App. Where city’s employ- 
ment of employee to repair hole in 
street contemplated that street would 
be used, city had duty of exercising 
reasonable care to protect employee 
from dangers of street traffic, and did 
not owe the duty of closing the street 
against ordinary street traffic to in- 
sure employee of a safe place to work. 
—Harbin vy. City of Beaumont, 146 8. 


W.2d 297, error dismissed, judgment 
correct. 
§ 454 
Cal.App. A violation of the Federal 


Safety Appliance Act constitutes “neg- 


x 

- ligence per se” under the Federal Em- 
ployers’ Liability Act. Federal Employ- 
ers’ Liability Act, § 1 et seq., 45 U.S. 
C.A. § 1 et seq.; Federal Safety Ap- 
-_pliance Act § 1 et seq., 45 U.S.C:A. § 1 
et seq.—Maurice y. State, 110 P.2d 706. 
Federal Safety Appliance Act was 
applicable to state operating railroad 
as common carrier in interstate com- 
merce, notwithstanding failure of 
statute specifically to mention state- 
owned railroad. Federal Safety Appli- 
ance Act § 1 et seq, 45 U.S.C.A. § 1 
ae seq.—Maurice y. State, 110 P.2d 


§ 455 ; 
C.C.A.Vt. Where railroad company’s 
freight car, coupled to car of another 
such company, was in possession of 
econd company for purpose of taking 
t to its destination at time of injury 
to third railroad company’s trainman 
who slipped on and fell from top. of 
second company’s car after preparing 
to jump from such car to first com- 
pany’s car, which was too far away as 
‘result of defective brake theretofore 
SS by him to prevent such car from 
drifting down track under momentum 
given it by his employer’s locomotive 
_ in taking out slack between cars before 
uncoupling thereof, first company’s car 
was in “use’ by such employer within 
Safety Appliance Act. Safety Appliance 
Act. of 1910).§, 2,.°45 U.S.C.A. °§ 11.— 
-—Cusson y. Canadian Pac. Ry. Co., 115 


+ § 459 
.Miss. Where servant, who was 
required to shovel gravel in railroad 
ay in such a position that he could 
not see heavy dipper traveling into 
d out of car, was injured through 
- failure of another servant to give warn- 
ing when dipper was swung into ¢ar, 
ule requiring master to furnish sery- 
it safe place to work was not inap- 
plicable because of changing conditions 
inherent in work.—Carey Reed Co. vy. 
ceDavid, 120 F.2d 843. 
Miss. Reasonableness of an employ- 
er in maintaining a place or way must 
be defined in terms of an_ expecta- 
tion that the servant will exercise rea- 
sonable care in using the place or way, 
and that is particularly true where in- 
" ry is caused by a servant’s missing 
is step.—Supreme Instruments Corpo- 
‘ation v. Lehr, 1 So.2d 242, 190 Miss. 
), sustaining suggestion of error 199 
So. 294, 190 Miss. 600. 


_  _ Okl. Though a servant assumes the 
known and obvious increased. hazards 
of a work which, by reason of its char- 
acter, becomes more dangerous as the 
ork progresses, a master in such case 
not absolved from any duty to fur- 
Sh a _safe place to work, but must 
se ordinary care to make the place 
as safe as it can be made under the 
; _ conditions of the work to be_ per- 
_ formed.—Kansas City Bridge. Co. v. 
_ Gravitt, 105 P.2d 767. 
Generally, a master owes a continu- 
— ing and nondelegable duty to a servant 
to furnish him with a reasonably safe 
_ place to work, reasonably safe materi- 
als with which to work, and a reason- 
ably safe method by which to work, 
t the master is not liable for inju- 
ries resulting by reason of transitory 
- dangerous conditions due to the shift- 
ing or changing nature of the work, 
_ which arises during the progress of the 
work.—Kansas City Bridge Co. vy. 
_ Gravitt, 105 P.2d 767. 
A master cannot escape his continu- 
J ng duty to use ordinary care to pro- 
vide a reasonably safe place for serv- 
ants to work, on ground that the dan- 
gerous condition was temporary due 
to the changing condition of the work 
as an ordinary incident thereto, when, 
as a matter of fact, the dangerous con- 
dition was known to be constantly re- 
curring.—Kansas City Bridge Co. y. 
2) Gravitt, 105 P.2d 767. 
§ 461 y 
See Steven v. Robert Simpson Co. 
Ltd. [1940] 4 Dom.L.R. 504. 
464 
"Miss. A master is under duty to ex- 
ercise reasonable care to furnish his 
servant with a team reasonably safe 
for use in doing the work required to 


‘be done ‘b 


AND SE: 

ase t . 
yy the servant.— 

Burge, 1 So.2d 504, 190 Miss 


UBIO 

It cannot be said that a horse is not 
reasonably safe for use in plowing 
merely because he will flinch, jerk or 
jump when touched or struck in the 
side by a brush or switch or other 
such instrument or when a line gets 
under his tail, so as to create lia- 
bility on part of master for injuries 
sustained by servant.—Crosby v. Burge, 
1 So.2d 504, 190 Miss. 739. 

In determining whether master ex- 
ercised reasonable care to furnish his 
servant with a team reasonably safe 
for use in doing work required to be 
done by the servant, all the surround- 
ing circumstances must be considered. 


—Crosby v.' Burge, 1 So.2d 504, 190 
Miss. 739. 
§ 465. 
C.C.A.Wis. The duty of employer or 


owner of public building under Wis- 
consin Safe-Place statute to provide 
safe place for employees or frequenters 
of such building is absolute one, but 
terms “safe” and “safety”? are relative, 
not absolute, and what is safe place de- 
pends on facts and conditions of each 
case. St.Wis.1939, §§ 101.01(11), 101.- 
06.—Sykes v. Bensinger Recreation 
Corporation, 117 F.2d 964. 


Ind.App. An action for occupation- 
al disease under Employers’ Liability 
Law can be predicated on failure to 
comply with Factory Act requiring em- 
ployer to provide sufficient ventilation. 


Burns’ Ann.St. §§ 40-1013, 40-1101.— 
Dean vy. Dalton Foundries, 34 N.H.2d 
145. 

Miss. An employer in furnishing a 


step to a rest room was required only 
to furnish a step which under the cir- 
cumstances was reasonably ‘safe, and 
the step was not required to be abso- 
lutely :safe, nor reasonably safe, pro- 
vided the employer had used reasonable 
care to make it so.—Supreme Instru- 
ments Corporation v. Lehr, 1 So.2d 242, 
190 Miss. 600, sustaining suggestion of 
error 199 So. 294, 190 Miss. 600. 


Reasonableness of an employer in 
maintaining a place or way must be 
defined in terms of an expectation that 
the servant will exercise. reasonable 
care in using the place or way, and 
that is particularly true where ‘injury 
is caused by a servant’s missing his 
step.—Supreme Instruments Corpora- 
tion’ v. Lehr, 1 So.2d 242, 190 Miss. 
600, sustaining suggestion of error, 199 
So. 294, 190 Miss. 600. 

An employer was not negligent in 
maintaining a step to a rest room with 
a tread of 10%. inches and with a 
riser of 9%. inches, nor was the ab- 
sence of a handrail negligence, much 
less a contributing ‘proximate cause”’ 
of injury, sustained by employee who 
tripped on step.—Supreme Instruments 
Corporation y. Lehr, 1 So.2d 242, 190 
Miss. 600, sustaining suggestion of er- 
ror 199 So. 294, 190 Miss. 600. 


On question of) employer’s liability 
for injuries sustained by employee 
who tripped on step leading from rest 
room to corridor, employer’s duty with 
regard to lighting corridor and area 
around step was required to be meas- 
ured with reference to the factors, of 
time, place, and purpose.—Supreme In- 
struments Corporation y. Lehr, 1 So. 
2d 242, 190 Miss. 600, sustaining sug- 
Hine of error 199 So. 294, 19U Miss. 


N.Y¥.Sup. The duty of maintenance 
and repair of water closet tank was 
on owner but “res ipsa loquitur’ was 
inapplicable, and in absence of proof 
of disrepair and knowledge or actual 
or constructive notice, recovery —could 
not be had for want of a showing of 
negligence. Labor Law, §§ 295, 316.— 
Menaged y. Emigrant Industrial Say. 
Bank, 21 N.Y.S.2d' 238. 

Tenn.App. If an employer fails to 
comply with the statute requiring 
every factory where work is carried on 
which produces dust to be equipped 
with exhaust fans, pipes and hoods to 
remove the dust and an illness or dis- 
ease peculiar or incident to the work 
has been contracted by the employee 
as a result, employer is liable for em- 


ei 
used 
Cab 


Dyer, 144 S.W.2d 989, error granted. 


§ 468 
Miss. Reasonableness of an employ- 
er in maintaining a place or way must 
be defined in terms of an expectation 
that the servant will exercise reason- 
able care in using the place or way, 
and that is particularly true where 
injury is caused by a servant’s missing 
his step.—Supreme Instruments Corpo- 
ration vy. Lehr, 1 So.2d 242, 190 Miss. 
600, sustaining suggestion of error 199 
So. 294, 190 Miss. 606. \ ; 
N.H. Employer had duty to main- > 
tain passageway in employer’s mill in * 
reasonably safe condition for its em- 
ployees.—Perkins v. Nashua Mfg. Co., 
16 A.2d 700. 
§ 474 


N.H. The employer of a carpenter 
who was allegedly injured when defec- 
tive plank in floor of staging on which 
carpenter was working broke, and 
which employer furnished material for 
construction of staging by carpenter, 
owed a duty to carpenter to furnish a 
sufficient and suitable supply of planks 
for construction of staging, and if car- 
penter had reasonable opportunity to 
select a plank from an ample supply 
of suitable ones, employer owed car- 
penter no duty to see that all planks 
supplied were kept suitable.—Ireland 
v. E. J. Pinney, Inc.,.18 A.2d 750. 

A carpenter’s. employer which fur- 
nished material for construction of 
staging by carpenter was not liable for 
injuries sustained by carpenter when 
defective plank in staging floor broke 
while carpenter was standing thereon 
where there was no evidence that sup- 
ply of planks used for staging did not 
contain a sufficient number of suitable 
quality for use in staging, or evidence 
that any planks were defective when - 
brought to premises, or that defect and 
cement coating on plank did not arise 
during course of work on project in 
which carpenter was engaged, and car- 
penter knew that it was part of his 
work to determine whether planks were 
fit for use and to reject unsuitable ones, 
and carpenter, had no reason to believe 
that employer had inspected planks af- 
ter they were brought to premises.— 
pelea y.; H. J.. Binney, Inec., 18;A:2d 


A carpenter’s employer which fur- 
nished materials for construction of 
staging by carpenter could not be 
charged with a representation of fitness 
for use, as respects liability of employ- 
er for injuries sustained by carpenter 
when defective plank in staging floor 
broke while carpenter was standing 
thereon, where carpenter had no reason 
to believe that employer had inspected 
planks after they were brought to 
premises, and carpenter was aware of 
concealing feature of cement coating on 
plank and knew that it was part of his 
work to determine whether planks were 
fit for use and to reject unsuitable 
ones.—Ireland v. H. J. Pinney, Ine., 18 
A.2d 750. 


Where carpenter’s employer furnished 
material for carpenter’s use in con- 
structing staging, and carpenter, who 
knew that it was part of his work to 
determine whether planks were suitable 
for use and to reject unsuitable ones, 
knew as much as employer about con- 
dition of defective plank which was coy- 
ered with a coating of cement, employ- 
er’s failure to remove coating or to 
withdraw defective plank from supply 
of planks for use in staging did not 
imply that plank could be considered 
suitable if in its superficial appearance 
no defect was observable, as respects 
employer’s liability for injuries) sus~ 
tained by carpenter when defecuve : 
plank in staging floor broke while car- — 


> | i ial 


sand due to the sinking of the sand, 
employer did not, as a matter of law, 
furnish the laborer with a safe place 
to work, so as to preclude recovery for 
his death from inflammation of the 
blood stream as the result of the ankle 
injury.—Kansas City Bridge Co. v. 
Gravitt, 105 P.2d 767. 

489 . 

Minn. The ventilating statute re- 
specting duty of employers to provide 
adequate means of ventilation in places 
of employment is an addition to and 
an enlargement of duties cast upon 
industry for purpose of protecting 
those employed in industry, and the 
statute applies to underground mining 
notwithstanding that Legislature has 
not by subsequent legislation directly 
amended the earlier statute concerning 
appointment of and duties of inspec- 
tors of mines. Mason’s Minn.St.1927, 
§§ 4171 et seq., 4233 et seq.: §§ 4174, 
4235.—Applequist y. Oliver Iron Min- 
ing Co,, 296 N.W. 13. 

An underground miyer who became 
afflicted with a disabling ailment not 
covered by compensation act through 
negligence of his employer amounting 
to omission by employer to perform 
statutory duty to properly ventilate an 
underground mine where miner worked 
could maintain action at law for dam- 
ages against employer, notwithstanding 
that inspector of mines had not con- 
demned the mine, since statute con- 
cerning duty of employers to provide 
adequate means of ventilation in places 
of employment was applicable to mine. 
Mason’s Minn.St.1927, §§ 4171 et seq., 
4174, 4233 et seq., 4235.—Applequist 
y. Oliver Iron Mining Co., 296 N.W. 13. 


~~ § 491 : 

Ark. In employee’s action against 
electric company for injuries sustained 
in explosion in underground trans- 
former vault, failure of the company 
to furnish fans in the vault was not 
negligence, where the only purpose 
fans could have served would have been 
to blow out gas from the vault and 
proof was undisputed that there was 
no gas in the vault or manhole prior 
to explosion.—Heard y. Arkansas Pow- 
er & Light Co., 147 S.W.2d 362. 


$1500 Wii, ¢ Adi 
U.S.Pa. An employee injured in in- 
trastate transportation by defective 


equipment of an _ interstate railroad 
comes under the Safety Appliance Acts, 
but though those federal acts create 
the right, the remedy for breaches 
thereof is within the state’s discretion, 
Safety Appliance Acts, 45 U.S.C.A, 

1 et seq.—Breisch yv. Central R. R. of 
New Jersey, 61 S.Ct. 662, 132 A.L.R. 
918, reversing Central _R. R. of New 
Jersey v. Breisch, 112 F.2d 595, certio- 
rari granted Breisch v. Central R. of 
New Jersey, 61 S.Ct. 64. 

C.C.A.Mich. A terminal company en- 
gaged in furnishing terminal facilities 
and services which in their relation to 
the public demonstrate their nature as 
a common calling is a “common car- 
rier” within the Federal Employers’ Li- 
ability Act. Federal Employers’ Lia- 
bility Act, § 1 et seq., 45 U.S.C.A. § BE 
et seq.—Fort Street Union Depot Co. v. 
Hillen, 119 F.2d 307. 

The services performed by union de- 
pot company at terminal railroad yards 
were railroad transportation services 
performed at a_ railroad terminal for 
the public, and in rendering such serv- 
ice the company became a “common 
carrier” by railroad within the Federal 
Employers’ Liability Act. Federal Em- 
ployers’ Liability Act, § 1 et seq., 45 
U.S.C.A. § 51 et seq.—Fort Street Un- 
jon Depot Co. v. Hillen, 119 F.2d 307. 

Club car which had not been with- 


F.2d 307. 

Administratrix of the estate of one 
who died from injuries sustained while 
working as switchman in terminal rail- 
road yards of union depot company 
was entitled to avail herself of bene- 
fits of the Federal Safety Appliance 
Act, in so far as the act required all 
ears used by any railroad engaged in 
interstate commerce to be provided 
with secure grabirons or handholds. 
Federal Safety Appliance Acts, 45 U.S. 
C.A. §§ 1-#6.—Fort Street Union Depot 
Co. v. Hillen, 119 F.2d 307. 

The Federal Safety Appliance Act is 
remedial and humanitarian in purpose 
and calls for appropriate liberal con- 
struction. Federal Safety Appliance 
Acts, 45 U.S.C.A. §§ 1-16.—Fort Street 
Union Depot Co. ‘y. Hillen, 119 F. 
2d 307. 

The TFWederal Safety Appliance Act 
may be invoked though the employee 
is not engaged in an operation in 
which the safety appliances are spe- 
cifically designed to furnish him pro- 
tection, nor is it necessary that the in- 
jured employee be using the defective 
device. Federal Safety Appliance Acts, 
45 U.S.C.A. §§ 1-16.—Fort Street Un- 
ion Depot Co. v. Hillen, 119 F.2d 307. 

C.C.A.Mo. The test, of compliance 
with requirements of Safety. Appliance 
Act prohibiting a common carrier from 
using or hauling any car used in mov- 
ing interstate traffic not equipped with 
couplers coupling automatically by im- 
pact and which can be uncoupled with- 
out the necessity of men going between 
ends of cars is the operating efficiency 
of appliances with which cars are 
equipped. Safety Appliance Act § 2, 45 
U.S.C.A. § 2—Southern Ry. Co. v. 
Stewart, 119 F.2d 85, modifying 115 
Hy.20) 3. 

When a violation of the Safety Ap- 
pliance Act is alleged as basis of a 
cause of action for damages, question 
is not simply whether coupling de- 
vice as originally installed conformed 
to statutory requirements, or whether 
carrier has exercised proper care in 
keeping it in condition to function ef- 
ficiently, nor whether equipment is de- 
fective in a general sense through neg- 
ligence of carrier. Safety Appliance 
Act § 2, 45 U.S.C.A. § 2.—Southern Ry. 
Co. v. Stewart, 119 F.2d 85, modifying 
115 F.2d 317. 

C.C.A.N.Y. Where brakeman was in- 
jured in attempt to alight from slowly 
moving caboose when he slipped on a 
worn burlap bag nailed to caboose 
platform for a mat, railroad could not 
escape liability for injuries under the 
so-called ‘‘simple tool doctrine’, since 
caboose was defective because of pres- 
ence of mat in its worn condition, and 
fact that condition could have been 
easily remedied did not alter the fact 
that caboose was actually defective due 
to negligence of railroad, or fact that 
such negligence was proximate cause 
of injuries. Federal Wmployers’ Lia- 
bility Act, 45 U.S°C.A. 51 et seq.— 
McCarthy v. Palmer, 113 F.2d 721, af- 
firming 29 F.Supp. 585. 

Ark. Shipper had duty to its em- 
ployee of using ordinary care to pro- 
vide him with a reasonably safe place 
within which to perform his work of 
unloading ties from boxear of railroad. 
—Chicago, R. I. & P. Ry. Co. v. Samp- 
son, 142 S.W.2d 221, 200 Ark, 906. 

Cal.App. In determining whether 
the movement of freight cars consti- 
tutes a “train movement” rather than 
a “switching operation” within provi- 
sions of Safety Appliance Act requir- 
ing train to be equipped with a cer- 
tain percentage of power brakes un- 
der engineer’s control, the decision 
turns upon the particular facts of the 
ease and the controlling test of stat- 
ute’s application lies in the essential 
nature of the work being done. Fed- 
eral Safety Appliance Act § 1 et seq. 
and § 9, 45 U.S.C.A. § 1 et seq., an 
§ 9.—Maurice v. State, 110 P.2d 706. 


tt 
Felis Act re 
with 


certain 
under 


is a except when its op 
tions are those of switching, classify 
ing, and assembling cars within rai 
road yards for the purpose of makin 
up train. Federal Safety Appliance 
Act § 1 et seq. and § 9, 45 U.S.C.A 
§ 1 et seq., and § 9.—Maurice v. Stat 
110 P.2d 706. } 4 
Application of Safety Appliance A = 
requiring trains to be equipped with 
certain percentage of power brakes wu 
der engineer’s control, is not limite 
to operations on main line tracks bu 
applies to all trains used on any © 
road engaged in interstate commer 
Federal Safety Appliance Act § 1 
seq.,/and-'§.°9,, 454 Ui S3CsAs Sel venms 
an § 9—Maurice y. State, 110 P. 
7 ‘ t 

Mo. Under Federal Safety Applia: 
Act, railroad’s duty to furnish efficic 
handbrakes is absolute and mandator: 
and plaintiff need not prove neglige 
of carrier, but proof of failure of hand- 
brake to work efficiently when used 
customary and proper manner fast 
liability on carrier without proof 
specific defect. Federal Safety A ; 
ance Act, § 2, 45 U.iS.C.A. § 11. Wild 
v. Piteairn, 149 S.W.2d 800. AN AEE 
503 : 


§ he 
C.C.A.Vt. In construing Safety A 
pliance Act, court must conside 
purpose, which was primarily to sec 
railroad employees’ safety and ang oy 
mize dangers of their calling because . 
of defects in equipment which t! 
were required to use. Safety Applia 
Act sof :1910,)'§ 2,145 UsSiG3A) ssa = 
Cusson v. Canadian Pac. Ry. Co., 115 
F.2d 430. Broa 
_IlApp. In action by switehman fe 
injuries sustained as result of ineffi- | 
cient hand brake on a railroad car, 
where the Federal Safety Appliance Act — 
was applicable only question involved 
was whether hand brake was ineffi- — 
cient and whether such lack of efficien-_ 
cy was proximate cause of injury, and — 
element of negligence was not involve 
Federal Safety Appliance Act, 45 U.S. 
C.A. § 1 et seq.—Herb y. Piteairn, 
N.H.2d 543, 306 Tll.App. 583.) 
Under the Federal Safety Applia 
Act, it was railroad's positive, absolute, 
unqualified, and continuous duty to 
have freight car on which switch 
was injured equipped with efficient hand 
brake. Federal Safety Appliance 
45 U.S.C.A. § 1 et. seq.—Herb v. 
eairn, 29 N.H.2d 543, 306 Ill.App. 
505 


§ 

C.C.A.N.Y. Railroad had duty 
provide a safe place of work for bral 
man. Federal Employers’ Liability 
Act, 45 U.S.C.A. § 51 et seq.—Schillin: 
v. Delaware & H. R. Corporation, 1 
2d (69. a ee 

Ii.App. A railroad company is u 
der a continuous duty to provide a re 
sonably safe place to work for its e 
ployees, but, in fixing scope of suc 
duty, courts will keep in mind that 
work of a railroad is attended with 
danger and can only be carried on by in 
means that are hazardous and danger- -f 
ous to employees who engage in su h- 
employment. Federal Employers’ Lia- 
bility Act § 1 et seq., 45 U.S.C.A. § 51 
et seq.—Werner v. Illinois Cent. R. Con" 
33’ N.E.2d''121, 309° TllApp.. 292. 

Mo. In determining liability of rail- 
yoad for injuries to employee, courts — 
will not prescribe any particular stand- 
ard for spacing or construction of rail- 
road tracks or yards.—Cooper y. Atchi- . 
son, Ts & SYPR.Co., Vast SW daw Toe \ oo 

Railroad had duty to use ordinary i 
care to provide switchman a reasonabl, 
safe place in which to work.—Cooper v. 
Atchison, T. & S. IF. R. Co., 148 S.W.2d 
773. 

Where railroad tracks were too close 
for safety of switchman who was rid- 
ing on side of coal car and was injured 
when he was struck by overhang of 
refrigerator car located on adjacent : 
track, the situation created by the in- 
sufficient clearance and the location of 
the cars amounted to a “trap” and 
railroad was guilty of negligence in 


une bi il 
x 


§ 509 


maintaining the track in such manner. 
—Cooper vy. Atchison, T. & S. F. R. Co., 
148 S.W.2d 773. 
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C.C.A.Fla. Where railroad section 
foreman was injured when motorcar 
on which he was riding but which was 
, being operated by another member of 
rey erew ran into an open switch, the rail- 
a; road was guilty of negligence in leav- 
; ing the switch open and unguarded, 
"s: and under the Federal Hmployers’ Lia- 
=n bility Act contributory negligence on 
= the part of the injured foreman did not 
bar recovery but simply required that 
damages should be diminished in pro- 
J portion to the amount of negligence 
attributable to the foreman. Federal 
i Employers’ Liability Act § 3, 45 U.S. 
j C.A. § 53.—Wiggins v. Powell, 119 F. 

ie ¥ 2d 751. 


§ 515 
; Il.App. The duty of a railroad com- 
"pany to provide a reasonably safe place 
: to work for its employees is violated 
‘ Ai by company, where structures, obstruc- 
tions or appliances are permitted to 
i exist at or near railroad tracks so as 
to endanger employees passing on cars 
in course of their duties where no 
practical necessity exists for permitting 
such dangerous condition to remain 
and where it only requires exercise of 
_ due care to make such dangerous con- 
- dition safe. Federal Employers’ Liabil- 
ity Act § 1 et seq., 45 U.S.C.A. § 51 et 
-seq.—Werner y. Illinois Cent. R. Co., 
33 N.H.2d.121, 309 Ill.App. 292. 
Tenn.App. Under Federal Employ- 
ers’ Liability Act, it is ‘negligence’ 
for a railroad to maintain or to allow 
obstructions so close to its tracks as 
to endanger its employees while per- 
sha forming their duties in operating 
hee trains, but the maintenance of mail 
-—-eranes, semaphores, switch stands, and 
overhead bridges so near the track as 
to endanger employees while perform- 
ing their duties is not ‘negligence”’ 
aes | but a risk incident to service which 
employees assume. Federal Employers’ 
Liability Act § 1 et seq., 45 U.S.C.A. § 
51 et seq.—Tennessee Cent. Ry. Co. v. 
- Shacklett, 147 S.W.2d 1054. 
Moet § 522 
 Pa.Com.Pl. The contention that the 
— act of 1905, P.L. 352, had been repealed 
by the act of May 18, 1937, P.L. 64, 
was overruled, in that even had the re- 
-pealer the effect contended for the 
rights of plaintiff were conserved in the 
statutory construction act of May 28, 
1987, Pil: 1019,’ § 96,'46 PS. '§ 596. 
Rebel y. Standard Sanitary Mfg. Co., 89 
- P.L.S. 17, atirmed 16 A.2d 534, 340 


pa Siig: 

af: : § 523 

Raici Iowa. In determining liability of de- 
_ fendant, a farmer, for injuries _re- 


~—s ceived by his employee while feeding 
a buzz saw, if guards or safety appli- 
ances were needed to make operation 
of saw reasonably safe, defendant was 
bound to furnish them, although he 
had not promised employee to do so. 
Code 1939, §§ 1487, 1495.—Lang vy, 
Hedrick, 295 N.W. 107. 
That there was no statute requiring 
a farmer to protect a buzz saw by 
guards or safety appliances did not 
relieve farmer from his common-law 
obligation to furnish an employee, who 


was injured while feeding saw, with a 


vin ‘reasonably safe instrumentality with 
Wi 4 which to work, since under statute 
thee failure to have guards or safety appli- 
wy ances absolved farmer only from neg- 


ligence as matter of law and did not 
absolve him from negligence in fact, if 
guards, or safety appliances, were nec- 
essary to make saw reasonably safe. 
Code 1939, § 1487.—Lang y. Hedrick, 
295 N.W. 107. 

- Pa. A violation of statute requiring 
safeguarding of machinery, which re- 
sults in injury to employee, makes em- 
ployer liable in a common-law action 
for damages. 43 P.S. § 5.—Rebel y. 
Standard Sanitary Mfg. Co., 16 A.2d 


534, 340 Pa. 313. 
See Marshment y. Borgstrom [1941] 
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3 Dom.L.R. ee 
Neb. A farm on wuich stock-feeding 
operations were carried on, and on 


Ss 


‘ » ‘ aa 

MASTER AND SERVANT 
which a silage cutter was operated, 
was not a ‘plant’ within meaning of 
statute providing that every person op- 
erating a plant where machinery is 
used, shall observe certain safety reg- 
ulations, and the statute had no appli- 
eation in action against owner of farm 
for death of an employee who was 
drawn into the cutter. ,Comp,St.1929, 
§ 48-409.—Groat v. Clausen, 298 N.W. 
5638. 

Rules adopted by the department of 
labor pursuant to statute relating to 
safety appliances for machinery were 
not applicable in action against owner 
of farm for death of an employee who 
received fatal injuries when he was 
drawn into a silage cutter. Comp.St. 
1929, § 48-412.—Groat y. Clausen, 298 
N.W. 563. 

§ 534 


C.C.A.N.Y. Under the “simple tool 
doctrine’, an employer’s duty to use 
reasonable care for safety of his em- 
ployees does not require him to test or 
inspect ordinary simple tools from use 
of which no danger is reasonably to be 
expected, and as to which the employee 
is in a better position than employer 
to discover defects resulting from wear 
and tear and to protect himself against 
risk of using the tools if defective — 
Jacob v. City of New York, 119 F.2d 
800. 

Ga.App. The duty of inspecting ap- 
pliances for defects is one of the ab- 
solute duties of the master, and pri- 
marily the servant’s means of knowl- 
edge of latent defects are not to be 
considered. as equal to those of the 


master. Code, §§ 66-301, 66-303.—AI- 
ford v. Zeigler, 16 S.H.2d 69. é 
Miss. A corporation enguged in 


building piers for a bridge was re- 
quired to use reasonable care to main- 
tain as a reasonably safe place the 
pier on which plaintiff was engaged 
as a crane operator, but corporation 
had no such duty with respect to 
premises of third persons and was un- 
der no duty to inspect them, and hence 
plaintiff could not recover from corpo- 
ration for injuries sustained when he 
slipped and fell into a hole while 
walking up river bank from point 
where ‘the had been ‘earried in a boat 
furnished by corporation after finish- 
ing work.—Dravo Corporation v. Cope- 
Jand. 199 So. 769. 

N.H. Under common law, an employ- 
er is bound to see that tools and mate- 
rials required as facilities in doing 
work are suitable when furnished, and 
towards those using facilities a duty 
exists to furnish and maintain a suffi- 
cient supply of suitable ones, but if 
suitable ones become unsuitable from 
their use, employer has no duty of in- 
spection and none of rejection in ab- 
sence of actual notice of unsuitableness, 
subject to exception of a facility com- 
pleted for workman’s use.—Ireland y. HE, 
J. Pinney, Inc., 18 A.2d 750. 

Tenn.App. The master is liable if he 
fails to take the necessary precautions 
to prevent employee from contracting 
a disease incident to or caused by his 
employment and the master is re- 
quired to exercise due care to dis- 
cover the danger of such disease and 
to inform his employee of the danger. 
—Steiner y. Spencer, 145 S.W.2d 547. 

§ 535 

C.C.A.N.Y. Where in ordinary course 
of work, cinder filling in tie which was 
constructed of pieces of discarded rails 
welded together became washed out, 
the duty of railroad to its brakeman, 
whose foot became caught in the tie 
and whose leg was run over by freight 
car, was to make adequate inspection 
and timely repair. Federal Employers’ 
Liability Act, 45 U.S.C.A, § 51 et seq. 
—Schilling v. Delaware & H. R. Corpo- 
ration, 114 F.2d 69. 

537 

Fla. As respects lumber company’s 
liability for injury to truck, driver em- 
ployed by company by breaking of rig 
tree used by independent contractor as 
mast to load logs, company was un- 
der duty to see that its employees had 
a reasonably safe place to work, which 
could not be contracted away by hir- 
ing contractors to load truck, and com- 
pany owed duty to employees to in- 


Ee 4 ote Ab ve 


AEN ae ae 
spect rig tree, guy wires 
necessary equipment. bef rk : 
gan and at reasonable intervals there- 
after.—Putnam Lumber Co. v. Berry, 2 
S$o0.2d. 133. i on . iy 


§ 548 

Ga.App. An employer has the duty 
to warn and to instruct his employees 
and furnish them 4vith means,to avoid 
inhaling fumes which are poisonous or 
injurious to their health, the duty be- 
ing based on an assumption of the mas- 
ter’s greater knowledge of the dangers 
incident to the employment.—Middle- 
brooks vy. Atlanta Metallic Casket Co., 
11 S.H.2d 682. 

A master must warn his servant of 
eonditions under. which the servant is 
employed, and which are liable to en- 
gender disease, and must furnish suit- 
able protection from such danger, pro- 
vided that the master is in a position 
to have greater knowledge of the danger 
than the servant.—Middlebrooks v. At- 
ae Metallic Casket Co., 11 S.E.2d 


Miss. A master is not liable for al- 
lowing or requiring a servant to be 
transported to premises of a third per- 
son even though potentially dangerous 
in absence of actual knowledge by 
master of an inherent condition which 
requires exposure by the servant to a 
danger so imminent and so reasonably 
unavoidable that resultant injury is 
foreseeable as a reasonable probabili- 
ty.—Dravo Corporation y. Copeland, 

199 So.\769. 

N.H. Where there was evidence, in 
employee’s action for injuries, to sus- 
tain finding that food shop owner was 
chargeable with knowledge that use 
of meat grinder for purpose of grind- 
ing a juicy fruit was likely to result 
in accumulation of liquid upon floor 
unless suitable precautions were taken, 
employer’s failure to guard against 
danger which rendered work place un- 
safe was a breach of duty to employee : 
without reference to manner in which ; 
danger was created.—Jacques v. Cote, 

14 A.2d 649. 

N.H. An employer must furnish rea- 
sonable protection to employee against 
dangers of an unusual situation which 
employer .knows or ought to know 
and which employee neither knows nor 
is in fault for not knowing, and em- 
ployer cannot discharge its duty to 
employee by entrusting performance 
of work to a supervisor, however com- 
petent he might be.—Dubuc y. Amos- 
keag Industries, 15 A.2d 867. J 

N.H. Under common law, an employ- 
er is bound to see that tools and mate- 
rials required as facilities in doing 
work are suitable when furnished, and 
towards those using facilities a duty 
exists to furnish and maintain a suffi- 
cient supply of suitable ones, but if 
suitable ones become unsuitable from 
their use, employer has no duty of in- 
spection and none of rejection in ab- 
sence of actual notice of unsuitableness, 
subject to exception of a facility com- 
pleted for workman’s use.—Ireland vy. 

H. J. Pinney, Inc., 18 A.2d 750. 

Va. An employer was not liable, as 
for breach of; common-law duty to 
servant, for injuries to waitress re- 
sulting from collapse of defective chair f 
in which waitress sat, in absence of 
showing that employer knew, or by 
exercise of ordinary care should have ; 
known, of chair’s defective condition.— 
Stevens v. Mirakian, 12 $.B.2d 780. . 

In action by waitress against em- ' 
ployer for injuries suffered because of ; 
collapse of defective chair, on theory 
of employer’s common-law liability, 1 
knowledge by employer was an essen- 
tial element of negligence, and negii- i 
gence is based on “knowledge” of per- ; 
il which subsequently results in in- 
jury, or on what is deemed in law to f 
be the same thing, opportunity by the 2 
exercise of reasonable diligence to ac- - 
quire knowledge.—Steveng v. Mirakian. 
12: $.H.2d 780. | a 

fF 
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Pa.Super. A buiiding owner is not 
liable to a servant or to a person law- 
fully upon his premises for injuries 
caused by latent defects of which own- 
er was ignorant and which he could not 
have discovered in the exercise of rea- 


of his business, and the operation of 
familiar physical laws on those sub- 
stances, and he is chargeable with 
knowledge of the fact that fumes or 
dust given off by various substances 
used in industrial processes are poison- 
ous to persons who inhale them.—Mid- 
dlebrooks y. Atlanta Metallic Casket 
Co., 11 S.H.2d 682. 

A master is charged with knowledge 
‘of unusual and ordinary dangers and 
hazards to which he is exposing his 
employees, and is bound to know the 
normal condition of his premises and 
to know the nature of the constituents 
and general characteristics of the sub- 
stances used in his business, so that 
he can give directions for the conduct 
thereof with ordinary safety to his 
servants performing the work with 
ordinary care, and particularly is the 
master chargeable with a knowledge of 
risks ascertainable only through a 
knowledge of scientific facts which an 
uneducated man is not presumed to 
know.—Middlebrooks v. Atlanta Metal- 
lic Casket Co., 11 S.H.2d. 682. 

The doctrine, that a master is 
chargeable with a knowledge of risks 
ascertainable only through a knowledge 
of scientific facts which an uneducated 
man is not presumed to know, is called 
the “assumption of skill’, and for the 
purpose of determining such knowledge 
the law has a standard which does 
mot vary with the actual capacity of 
the particular master, and consequently 
his ignorance is no excuse for his fail- 
ure to warn.—Middlebrooks v. Atlanta 
Metallie Casket Co.. 11 S.E.2d 682. 

Mo. Railroad which maintained ad- 
jacent tracks too close for safety of 
switchman who was injured while he 


- was riding on side of coal car and was 


struck by overhang of car located on 
adjacent track, was charged with no- 
tice that when it caused the cars to be 
located on the two tracks in position 
in which they were when the switchman 

was injured, there was danger of the 
switchman being injured.—Cooper_ v. 
Atchison, T. & S. F. R. Co., 148 S.W.2d 
iio 


Pa. It was employer’s duty, as af- 
fecting liability to employee for dam- 
ages for silicosis, to know character 
of dust arising in grinding and sand- 
blasting room, that such dust was 
pervading the air of room where em- 
Ployee was working, and that provi- 
sions of factory statute were manda- 
tory. 43 P.S. § 5.—Rebel v. Standard 
Sanitary Mfg. Co., 16 A.2d 534, 340 
Pa. 313. 


§ 554 

Ark. Negligence, if any, of employee 
jin spilling oil which caused another 
employee to slip on floor was negli- 
gence of employer, and if oil remained 
on the floor a sufficient length of time 
for employer to have discovered and 
removed it, failure to remove the oil 
was actionable negligence if it resulted 
in injury to other employee.—Safeway 
Stores v. Phelps, 145 S.W.2d 337. 


§ 555 

C.C.A.N.Y. Knowledge of trainman, 
who did not do track maintenance 
work, of defective condition of tie in 
which injured brakeman caught his 
foot was not equivalent of notice to 
the railroad. Federal Employers’ Lia- 
bility Act, 45 U.S.C.A. 51 et seq.— 
Schilling v. ears & BH. R. Corpo- 
mation, 114 F.2d 69. 

§ 559 

Ark. Negligence, if any, of employee 
an spilling oil which caused another 
semployee to slip on floor was negli- 
gence of employer, ‘and if oil. re- 
mained on the floor a sufficient length 
.of time for employer 
covered and removed it, failure to re- 
smove the oil was actionable negligence 
if it resulted in injury to other em- 
ployee.—Safeway Stores v. Phelps, 145 
S.W.2d 337. 

Ga.App. Where an employer places 
and continues an employee for a sub- 


“means, are ‘calculated to engender i 
pr employee a disorder of serious char- 
as he oe font the PETE SES 


to have. dis-- 


oer it is the employer’s duty to warn 
nd to instruct the employee as to the 


with reasonably effective means to 
avoid them, and where, as a direct re- 
sult of failure to perform such duty, 
an employee in the exercise of reason- 
able care suffers injury through a dis- 
order so contracted, he ya entitled to 
recover.—Middlebrooks Atlanta 
Metallic Casket Co., 11 S824 682. 

Tex.Civ.App. In ‘action for death re- 
sulting when truck was driven over 
hole in street in which employee was 
working, where undisputed evidence 
showed that truck driver’s eyesight 
was so defective that he could not 
have seen any sort of barricade, sign, 
or warning signal that city in exer- 
cise of ordinary care for safety of em- 
ployee might have erected around the 
hole, failure to furnish employee rea- 
sonably safe place to work was not, as 
a matter of law, a ‘proximate cause’ 
of his death, and city could not be 
held liable-——Harbin v. City of Beau- 
mont, 146 S.W.2d 297, error dismissed, 
judgment correct. 


§ 560 

Miss. An empioyer was not negli- 
gent in maintaining a step to a rest 
room with a tread of 10746 inches and 
with a riser of 9%, inches, nor was 
the absence of a handrail negligence, 
much less a contributing “proximate 
cause’ of injury sustained by employee 
who tripped on step.—Supreme Instru- 
ments Corporation v. Lehr, 1 So.2d 242, 
190 Miss. 600, sustaining suggestion of 
error 199 So. 294, 190 Miss. 600. 
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C.C.A.Mich. The Federal Safety Ap- 
pliance Act gives a right of recovery 
for every injury the proximate cause 
of which was a failure to comply with 
a requirement of the act. Federal 
Safety Appliance Acts, 45 U.S.C.A. §§ 
1-16.—Fort Street Union Depot Co. vy. 
Hillen, 119 F.2d 307. 

C.C.A.N.Y. Where brakeman was in- 
jured in attempt to alight from slowly 
moving caboose when he slipped on a 
worn burlap bag nailed to caboose 
platform for a mat, railroad could not 
escape liability for injuries under the 
so-called “simple tool doctrine’, since 
caboose was defective because of pres- 
ence of mat in its worn condition, and 
fact that condition could have been 
easily remedied did not alter the fact 
that caboose was actually defective 
due to negligence of railroad, or fact 
that such negligence was proximate 
cause of injuries. Federal Employers’ 
Liability Act, 45 U.S.C.A. § 51 et seq. 
—MeCarthy v.i Palmer, 113 F.2d) 721, 
affirming 29 F.Supp. 585. 

C.C.A.Vt. A railroad company is not 
responsible under Safety Appliance Act 
for all injuries to its employees be- 
eause of defective equipment, but only 
for those which should have’ been 
foreseen, though such act imposes abso- 
lute liability regardless of fault, which 
means merely that railroad company is 
charged with knowledge of defects, so 
that recovery for injuries caused by de- 
fective car is limited to those resulting 
from company’s negligence in continuing 
to use such car with knowledge of de- 
fect. Safety Appliance Act of 1910, § 2, 
45 U.S.C.A. 1i1.—Cusson v, Canadian 
Pac, Ry. Co.,.115 F.2d 430. 


A chain of events, resulting in in- 
jury to railroad trainman, tripping on 
and falling from top of freight car, 
from which he was preparing to jump 
to another car, which was too far away 
because ef defect in brake, theretofore 
set by him to prevent it from drifting 
down track under momentum given 
when his employer’s locomotive took 
out slack between two cars before un- 
coupling thereof, was not so beyond 
ealeulable foresight as to excuse such 
employer from liability under Safety 
Appliance Act. Safety Appliance Act 
of 1910; § 2,45 U.S.C.A. § 11.—Cusson 
Vv. Canadian Pac. Ry. Co., 115 F.2d 430. 

Ill.App. In action by switchman for 


dancers and to furnish the employee’ 


omcisesn “was bach sites cause 
jury, and element of aren 
not involved. Wederal Bete Ap li 
Act; 45 U.S.C:A, §. 1 seq.—Herb 

Pitcairn, 29 N.B.2d 543, w306 LADD: 


§ 566 
S.C. A master should Bete 
co-ordinate, and supervise wo 
order to avoid injury to a servan 
a servant may anticipate that s 
be done.—Whisenhunt vy. Atlantic | 
10 S.E.2d 305, 196 


Line R. Co., 

pales 
vith § 572 
C.C.A.Ohio. An employer. has. 


to exercise due care to protect his 
ployees from injury and, whenevs 
character of the work is com oles 
dangerous, should safeguard 
adoption of approved methods" to 
en the risk of injury.—Chesapea 
OP RY COM uy: Richardson 116 
860. Feaws.,| 
§ 575 

Ill, Foreman who assured 
spector, before inspector crawle u 
car to replace loose brake shoe 
that foreman had set out a blue 1 
owed inspector a duty to protect 
and warn engineer by placing. 
light on the engine, or otherw 
inspector had right under the Fe 
Employers’ Liability Act to. r 
foreman’s assurance that blue 
been placed on the engine. 
Employers’ Liability Act, 45 U. 
51 et seq.—Walaite v. te 
Pap Ry. Co.,, 33: N.B:2d 119 76, 
povenelne 28 N.E.2d 149, 306 


§ 576 
Ala.. Under Tennessee law, the 
den is upon county road overs 
place a crossing sign at ever ) 
road crossing a railroad, and no signa 
are required to be given by. r 0 


erossing that is not ;so. n 
Saag a: Ry. Co. v. Melton, 198° 

Mo.App. A railroad eriitioged V 
ing on or about tracks is under 
to look out for his own safety and 
employees of the railroad enga e¢ 
the operation of trains owe | 
duty to look out for him or ta 
ures for his protection unless | 
they discover him in a po 
peril— Landes vy. Thompson, 14 on 


78. 
§ 582 
Okl. Generally, a master o 
continuing and nondelegable aunty 
Pe aee to furnish him eeice Tr 


4 


a aden atey eae method b 
work, but the master is not i 
injuries resulting by reason or transi 
tory dangerous conditions due to t 
shifting or changing nature o 
work, which arises during the p 
of the work.—Kansas City Bri 
v. Gravitt, 105 P.2da 767. Fy 
§ 583 
Cal. The violation of afi 'eal 
custom, such as the custom requi 
that the whereabouts of a fellow Bee 
ployee must be known before cars ae} 
which he is riding are coupled, con ae 
stitutes “negligence.’’—Showalter Vv. 
Western Pac. R. Co., 106 P.2d 89 
prior opinion 96 P.2d 964. ; 
Filia. An employer exercises duffeiente & 
eare in selecting tools or methods of — 
work for employees if tools or methods © 
in common usage are selected, and se- 
lection of newest or safest device is 
not required.—Duncan y. Growers 
Equipment Co., 1 So.2d 458. ; 


584 

Minn. Where reasonable inquiry on 
the part of a master would disclose 
that materials furnished to a servant © 
give off harmful fumes, the master may 
be held liable for negligence for injury 
to the servant from the fumes.—Sym- 
ons v. Great Northern Ry. Co., 293 Nv 
W. 303. } 


§ 585 
if 

§ 585 ‘ 
Tex.Civ.App. Where injured section 
hand charged that foreman operating 
handear at time of collision with auto- 
mobile was negligent in approaching 
crossing at excessive speed, considering 
icy condition of rails, and in failing to 
keep a proper lookout and to bring 
i handear to a stop before proceeding 
ep over crossing, whether automobile driv- 
er was negligent was not material, 
since, if injuries were caused by con- 
curring negligence of railroad and driv- 
er, railroad was liable the same as 
4 though its negligence alone had caused 
injuries, and hence trial court’s charge 
was not erroneous for failure to define 
“new and independent cause” or to in- 
elude a definition thereof in definition 
of “proximate cause’.—Fort Worth & 
" )R. G. Ry. Co. v.: Pickens, 153 S.W.2d 
_ 252, error granted. 


iy 


; 86 
 ex.Civ.App. It is the duty of the 
master to exercise ordinary care to 
- furnish servant a safe place in which 
to work and safe machinery and ap- 
- pliances, to select careful and skillful 
— ¢@o-workers, and, in case of a danger- 
ous and complicated business, to make 
such reasonable rules for its conduct as 
4 may be proper to protect the servants 
employed therein.—Crews v. Texas & 
Me Ry. Co., 149*S.W-2d 1079, error’ dis- 
. missed, judgment correct. 

at § 597 


- ‘Ind.App. As regards employers’ lia- 
bility for injuries to employee who, 
while driving his own truck accom- 
_ panied by one of his employers, col- 
- lided with an automobile at highway 
intersection after the accompanying 
employer told employee to “Go ahead,” 
such employer was not negligent in 
giving the order unless he knew or in 
exercise of reasonable care ought to 


have known of the danger, since 
knowledge or opportunity by exercise 
of reasonable diligence to acquire 


knowledge of peril which subsequently 
results in injury to employee is the 
foundation of liability of the employ- 
-er.—Conway v. Park, 31 N.E.2d 79. 
Bre, sf § 602 
Fi Ga.App. Where an employer places 
and continues an employee for a sub- 
' stantial length of time in the regular 
performance of work and under con- 
- ditions which, in absence of preventive 
means, are calculated to engender in 
employee a disorder of serious char- 
icter, it is the employer’s duty to 
warn and to instruct the employee as 
Eg. the dangers and to furnish the em- 
- ployee with reasonably effective means 
to avoid them, and where, as a direct 
result of failure to perform such duty, 
an employee in the exercise of reason- 
able care suffers injury through a dis- 
order so contracted, he is entitled to re- 
- coyver.—Middlebrooks v. Atlanta Metal- 
- Jie Casket Co., 11 S.E.2d 682. 
Minn. A master is under the duty of 
- exercising reasonable care for the safe- 
ty of his servant and to warn the sery- 
ant of any danger incident to the use 
of any materials which the master fur- 
; nishes.—Symons y. Great Northern Ry. 
Co., 293 N.W. 303. 
 Yenn.App. The master is liable if 
he fails to take the necessary pre- 
 ¢autions to prevent employee from con- 
- tracting a disease incident to or caused 
by his employment and the master is 
required to exercise due care to dis- 
 e@over the danger of such disease and 
to inform his employee of the danger. 
—Steiner v. Spencer, 145 S.W.2d 547. 


- § 604 
, 


o> 


i 
‘i 


"hy Ark. Where employer knew of dan- 

ger of working with cement and lime, 
and employee did not, it was employ- 
er’s duty to warn employee.—Harmon 
y. Ward, 149 S.W.2d 575. 

Ga.App. An employer has the duty 
to warn and to instruct his employees 
~ and furnish them with means to avoid 
- inhaling fumes which are poisonous or 

injurious to their health, the duty be- 

ing based on an assumption of the 
master’s greater knowledge of the dan- 
gers incident to the employment.—Mid- 
dlebrooks v. Atlanta Metallic Casket 
Co., 11 §.H.2d 682. 
' A master must warn his servant of 


MASTER AND SERVAN 
conditions under which the servant 
employed, and which are liable to en- 
gender disease, and must furnish suit- 
able protection from such danger, pro- 
vided that the master is in a position 
to have greater knowledge of the 
danger than the servant.—Middlebrooks 
Vv. evans Metallic Casket Co., 11 S.E. 
2 82. 


a 
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Ga.App. Where an employer places 
and continues an employee for a sub- 
stantial length of time in the regular 
performance of work and under condi- 
tions which, in absence of preventive 
means, are calculated to engender in 
employee a disorder of serious char- 
acter, it is the employer’s duty to warn 
and to instruet the employee as to the 
dangers and to furnish the employee 
with reasonably effective means to 
avoid them, and where, as a_ direct 
result of failure to perform such duty, 
an employee in the exercise of reason- 
able care suffers injury through a dis- 
order so contracted, he is entitled to 
recover.—Middlebrooks vy. Atlanta Me- 
tallic Casket Co., 11 S.E.2d 682. 

§ 610 

C.C.A.Miss. Where servant was re- 
quired to shovel gravel in railroad car 
in such a position that he could not see 
heavy dipper traveling into and out of 
car, master was required to give warn- 
ing to servant when dipper was swung 
into car, notwithstanding that servant’s 
work was simple.—Carey Reed Co, v. 
McDavid, 120 I'.2d 843. 

Ark. Where mature man had _ been 
employed for about five weeks in cut- 
ting and felling trees for electric com- 
pany and related work, and employees 
were instructed to shout ‘‘timber’”’ when 
tree was about to fall, and employee did 
so shout when tree cut by him was 
about to fall, failure to instruct em- 
ployee on danger that tree would re- 
bound was not ‘negligence’.—A. A 
Electric Co. y. Ray, 149 S.W.2d 38. 

Ark. If employer failed to warn 
employee of danger of working with 
lime and cement and because of that 
failure employee was. injured, failure 
to warn employee was ‘“‘negligence’’.— 
Harmon vy. Ward, 149 S.W.2d 575. 


D.C.N.Y. A fireman could not re- 
cover for injuries sustained because of 
an alleged overloading of tender with 
coal creating dangerous condition 
causing fireman to fall off the tender 
when he began to trim the coal, on 
ground that there was no warning of 
dangerous condition, where fireman 
testified that he observed entire proc- 
ess of loading which was conducted 
in daylight and he did not assert that 
any hidden condition was created that 
he did not see, or that he complained 
of any unusual or high peak of coal 
in which he would be required to do 
the trimming.—Jones v. Pennsylvania 
R.Co:, 35) F.Supp. L017: 


Ga.App. An ordinary employee does 
not, by virtue of his employment, as- 
sume the risk incident and peculiar to 
his employment, arising from latent 
dangers in connection therewith, of 
which the servant has no knowledge, 
and it is only where a danger is obvi- 
ous and the work is attended with a 
manifest risk, which is as easily known 
to the servant as to the master, that 
the master will not be held liable on 
account of his failure to warn the 
servant.—Middlebrooks y. Atlanta Me- 
tallic Casket Co., 11 S.E.2d 682. 

As to latent dangers incident to em- 
ployment, unknown to the servant, the 
master must give the servant warning 
in respect thereto, if the master knows 
or should know of the dangers. Code 
1933, § 66-301.—Middlebrooks vy. At- 


ene Metallic Casket Co., 11 S.B.2d 
2, 

A master, employing in his business 
substances and processes of which 


someone has or should have scientific 
knowledge, must acquaint a _ servant 
with dangers which are ascertainable 
by a knowledge of scientific principles, 
and to which the servant in his ignor- 
ance will be otherwise subjected.—Mid- 
dlebrooks vy. Atlanta Metallic Casket 
Co., 11 'S.Hi2d 682. 


is 


to the ordinary inspection of an em 

ployee when there is no reason to sup-— 
pose that there is any need of such ~ 
warning.—Drake y. Boston Safe De- 
posit & Trust Co., 30 N.E.2d 226. 

Where caretaker on _ private estate 
was experienced in matter of felling 
trees and stood about 20 feet from dead 
tree which fellow employee was cutting 
down, and observed fellow employee 
driving in wedges, fellow employee had 
no duty to warn caretaker of the open 
and obvious danger of tree breaking off 
and falling, and hence employer was 
not liable for injuries sustained by 
caretaker when tree fell upon him.— 
Drake vy. Boston Safe Deposit & Trust 
Co., 30, N.H.2d: 226. 

Minn. Where danger, if any, is ob- 
vious to the sense of ordinary intelli- 
gence, discernible and open to an em- 
ployee, an employer is under no duty 


to instruct or warn concerning it.— 
Liptak ‘y...Karsner: 293.) N.W..- 612: 
§ 621 
La.App. Where farm employee was 


thoroughly schooled in the manner of 
operating tractor powered feed chop- 
per, employee could not be classified 
as an “inexperienced servant’ requir- 
ing warning of dangers by employer 
who borrowed the machine from. the 
owner.—Robinson v. Atkinson, 3 So.2d 
600, annulled 3 So.2d 604, 198 La. 238. 


§ 630 

Fla. Where employee whom service 
station operator temporarily left in 
charge of station’ injured fellow em- 
ployee by inserting ‘air hose in his 
rectum and turning on the air, opera- 
tor was not liable for resulting in- 
juries on ground of his failure to em- 
ploy a competent vice-principal, since 
injury complained of was not. inflicted 
by the vice-principal as result of the 
commission or omission, or the improp- 
er performance of some act which 
came within purview of vice-principal’s 
pepe sc ora Bs v. Wolary, 198 
ofi 9. ; 


§ 631 
Fla, A principal employing a_vice- 
principal must employ one who is 


competent to perform the duties con- 
templated within scope of his employ- 
ment, but the principal is not respon- 
sible for the personal conduct of the 
vice-principal in matters which in no- 
wise come within the scope of the em- 
ploy ments. Sateen vy. Wolary, 198 So. 


Tex.Civ.App. Where  secretary-treas- 
urer of automobile sales corporation 
was instructed to accompany salesman 
to another city to execute papers in the 
consummation of a sale of an automo- 
bile and secretary was injured when 
corporation’s automobile driven by 
salesman ran into a truck, corporation 
could not escape liability on ground 
that there was no proof that it specifi- 
eally directed the manner of driving 
the automobile by salesman, since it 
was sufficient that the corporation in- 
structed the salesman to make the trip. 
—Horne Motors y. Latimer, 148 S.W.2d 
1 error dismissed, judgment cor- 
rect. 

Tex.Civ.App. It is the duty of the 
master to exercise ordinary care to fur- 
nish servant a safe place in which to 
work and safe machinery and appli- 
ances, to select careful and skillful co- 
workers, and, in case of a dangerous 
and complicated business, to make 
such reasonable rules for its conduct 
as may be proper to protect the sery- 
ants employed therein.--Crews v. Texas 
& P. Ry. Co., 149 S.W.2d 1079, error 
dismissed, judgment correct. 

See Marshment v. Borgstrom [1941] 
3 Dom.L.R. 428. 
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Fla. Where employee whom service 
station operator temporarily left in 
charge of station injured fellow em- 
ployee by inserting air hose in his 
rectum and turning on the air, opera- 
tor was not liable for injuries on 
ground that he was negligent in em- 
ploying a known prankster.—Crowder 
vy. Wolary, 198 So. 9. ‘ 

Ga.App. In order for servant to re-- 


‘sion or omission, 


exercise ti of 


servant 
after the master was fairly chargeable 
with knowledge of such incompetency. 
Code 19838, § 66-301.—Strickland v. 
yaees 12 S.E.2d 371, 68 Ga.App. 


§ 643 
Wash. The mere fact that two or 
more persons are engaged in a_ like 
undertaking does not impose the duty 
of superintendence upon employer.— 
Bremer v. Shoultes. 110 P.2d 641. 


§ 644 
Ark. It is the duty of an employee 
to keep his mind on the ‘business in 
hand.—Smith v. Stuart €. Irby Co., 
151 S.W.2d 996. 
The negligence of an employee re- 


sulting in injuries to fellow employee 


is attributable to the employer.—Smith 
v. Stuart C. Irby Co., 151 S.W.2d 996. 

S.C. A servant cannot recover for 
an injury caused by the sole negligence 
of a fellow servant or the combined 
negligence of himself and a fellow sery- 
ant, but may recover for an injury 
caused by the combined negligence of 
the master and a fellow  servant.— 
Whisenhunt y. Atlantie Coast Line R. 
Co., 10 S.E.2d 305, 195 S.C. 213. 

§ 660 

N,.Y¥.Sup. In action against owner of 
truck which collided with trolley car, 
based on owner’s derivative liability 
for negligence of truck driver, who was 
a co-emplovee of plaintiffs who were 
riding in the truck and were engaged 
in their employer’s business, defenses 
of assumption of risk, fellow-servant 
rule, and joint enterprise were avail- 
able to truck owner. Vehicle and Traf- 
ae Law, § 59.—Schwartz v. Forty-Sec- 


Nast) Ms eee te Na AS Ryn Co. 22 
N-Y.S.2d 752, 175, Misc. *49. 
691 


S.C. Whether employees are ‘fellow 
servants’ is determinable, not by rank 
or authority of one over the other, but 
by whether act of offending servant 
was the performance of some duty mas- 
ter owed to injured servant and had 
intrusted to offending servant.—Whisen- 
hunt vy. Atlantic Coast Line R. Co., 10 
S.B.2d 305, 195 S.C. 213. 


§ 702 

Ga.App. The fact that plumber who 
allegedly was guilty of negligence caus- 
ing accident which resulted in injuries 
to helper had right to direct the per- 
formance of the helper’s work did not 
make the plumber a ‘‘vice principal” or 
anything other than a “fellow servant” 
of the helper, so as to authorize re- 
covery by the helper against the em- 
ployer for injuries resulting from the 
negligence of the plumber. Code 1933, 

66-304.—Strickland v. Foughner, 12 
‘S.E.2d 371, 63 Ga.App. 805. 


§ 712 
Where employee whom service 
temporarily left in 
charge of station injured fellow em- 
ployee by inserting air hose in his 
rectum and turning on the air, opera- 
tor was not liable for resulting injuries 
on ground of his failure to employ a 
competent vice-principal, since injury 
complained of was not inflicted by the 
vice- principal as result of the commis- 
or the improper per- 
formance of some act which came with- 
in purview of vice-principal’s employ- 
ment.—Crowder v. Wolary, 198 So. 9. 

A principal employing a _vice-prin- 
cipal must employ one who is com- 
petent to perform the duties contem- 
plated within scope of his employment, 
but the principal is not responsible for 
the personal conduct of the vice-prin- 
cipal in matters which in nowise come 
within the scope of the employment.— 
Crowder v. Wolary, 198 So. 

Wash. The mere fact that a farm 
hand about 20 years old was a regu- 
lar employee and was experienced in 
sawing wood with a buzz saw operated 
by a ‘tractor did not constitute him a 
‘vice principal” so as to render em- 


Fla, 
station operator 


: a of Fla 
: neom) petency: at ee time of’ the 
- 32 ilogment or that the master neg- 
 dligently retained the fellow 


i 


§ 7 
re tanneries ‘whom service sta- 
tion operator temporarily left in charge 
of station was not acting within “scope 
of his employment” when he inserted 
air hose in rectum of fellow employee \ 
and turned on the air, and hence op- 
erator was not liable for resulting in- 
juries to. employee.—Crowder v. Wol- 
ary, 198 So. 9. 

§ 717 


D.C.Tenn. Under common law, it is 
sole duty of master to furnish a safe 
working place for servant, and, gen- 
erally, “such duty cannot be delegated 
and if there is a failure of personnel 
or means by which the duty is per- 
formed, responsibility is master’s re- 
sponsibility and not the responsibility 
of personnel employed as the means.— 
Whittle vy. Atlas Powder Co., 34 : 
Supp. 563. 

Ark. Negligence, if any, of employee 
in spilling oil whieh caused another 
employee to ship on floor was negli- 
gence of employer, and if oil remained 
on the floor a sufficient length of time 
for employer to have discovered and 
removed it, failure to remove the oil 
was actionable negligenee if it resulted 
in injury to other emnloyee.—Safeway 
Stores v. Phelps, 145 S.W.2d 337. 

7 


22 
is not liable to em- 


Mo. A railroad 
ployee under Federal Employers’ Lia- 
bility Act on ground of “negligence” 


for other employee’s wilful act wholly 
outside the scope of his employment 
while his employment was going on. 
Federal Employers’ Liability Act, 45 
U.S.C.A. 51 et seq.—Steeley v. Kurn, 
146 S.W.2d 578. 

An employee’s act in deliberately 
dropping heavy rod which four em- 
ployees were lifting together without 


the customary warning was “mali- 
cious’, and was not in furtherance of 
the master’s business but _ interfered 


with it, and hence railroad was not 
liable for ‘negligence’ under Federal 
Employers’ Liability Act to other em- 
ployee who was injured thereby. Fed- 
eral Employers’ Liability Act, 45 U.S. 
C.A. § 51 et seq.—Steeley v. Kurn, 146 
S.W.2d 578. 


§ 725 

N.H. Under theory of “fellow sery- 
ice’ and of a workman’s own service, 
selection for use of facilities from those 
furnished by employer for doing work 
is an incident of the work, and selec- 
tion involves rejection, and _ rejection 
may be because of unsuitability.—Ire- 
land v. BE. J. Pinney,-inc., 18 A.2d 750. 

It being a part and incident of em- 
ployee’s work to select from facilities 
furnished by employer for performing 
work, employer has no duty to select 
for employ ee, and selection by a fellow 


servant is one of fellow service.—Ire- 

land y. BE. J. Pinney, Inc., 18 A.2d 750. 
§ 739 

€.C.A.Ohio. Where an employee is 

injured through the negligence of a 

coemployee, by failure to follow the 


employer’s approved method for doing 
hazardous work, the employer will be 
liable, if the fellow-servant rule is 
eliminatec.—Chesapeake & O. Ry. Co. 
v. Richardson, 116 F.2d 860. 

Mo.App. Member of city’s street re- 
pair crew and truck driver who with 
truck was rented by owner to city to 
transport the crew, tools, and materials, 
and to pull a vehicle called a “fire pan’ 
which was used for heating the tools, 
were “fellow servants’, and hence city 
was not liable for death of member of 
erew who was thrown from running 
board of truck under wheels of truck 
and killed when the truck driver neg- 
ligently started the truck with a sudden 
lurch or jerk.—Thompson vy. Kansas 
City, 153 S.W.2d-127. 

741 

N.H. An employer must furnish rea- 
sonable protection to employee against 
dangers of an unusual situation which 
employer knows or ought to know and 
which employee neither knows nor is 
in fault for not knowing, and employer 
eannot discharge its duty to employee 
by entrusting performance of work to 


i A aes 

rant, who 
required to shovel gravel in railroad 
in such a position that he coul 
see heavy dipper traveling into and 
of car, was injured through failur 
another servant to give warning th 
dipper was swinging into ear, although 
master had attempted to delegate x 
of giving warning to such other se 
“fellow servant’ doctrine did no 
recovery from master, since cause ce 


juries was not fellow servant’s f: 
to properly perform his work as @ 
low servant, but negligence in “fai 
to perform nondelegable duty, wb 
negligence would be regarded as_ne; 
ligence of employer.—Carey Reed Co. 
McDavid, 120 F.2d 843. 

Where servant was required. to. sh 
gravel in railroad car in such a 
tion that he could not see heavy d 
traveling into and out of ear, ma 
duty to warn servant when dippe 
swung into car was nondelegable, a 
obligation to be diligent about giv 

warning was continuous, so that 
ter’s duty was not performed by o 
ing another servant to give warnin 
and negligence of such other seryva 
in failing to give warning was 
gence-of master.—Carey Reed Co. v 
David, 120 F.2d 843. 

Ark. Highway contractors were 
liable to employee hired to drive te: 


ing from negligence of fellow em 
in failing to warn employee of pre 
ence of stump which, was struc 
fresno so as to cause bar att 
thereto to strike employee. ances 
v. Henderson, 145 S.W.2d 31. 
746 ; 
La.App. Where farm hand was | 
rected to drive tractor across a bay 
at a place selected by a fellow work 
and farm hand was as competent. 
determine the safety of the cros 
as was fellow worker, and ate ote 
decision to cross where attempt w. 
made and was injured when tract 
fell over upon him, doctrine of ‘ 
spondeat superior’ was not a pplicab 
to impose liability on the employe 
injuries sustained by the farm hand. 
Williams v. Westdale Corporation, 3 So. 
2d 684. nis 


§.7 

Iu. In action Rites, the Federal Em 
ployers’ Liability Act, issue is wh 
there was negligence on part of employ 
ing carrier, and carrier is liable if. 
jury to an employee resulted, in wh 
or in part, from negligence Of an 
the carrier’s other employers, since n 
lect of a coemployee in performance 
his duty is attributed to the em 
and contributory negligence is 
ground for diminishing the amount 
recovery. Federal Employers’ Lia 
Act, 45 U.S.C.A. § 51 et seq.—Wal: 
Vs, Chicago, Re Lec Po Ry Comme 
E.2d 119, 376 Ill. 59, reversing 28 N. 
2a 149, 306 Il. App. 5. 

Mo. Under i‘ederal Map louene ‘Li 
bility Act, if fireman. was negligent ~ 
backing cars causing injuries to bra 
man, but engineer was not neglig 
brakeman could recover from railroa 
Federal Employers’ Liability Act, § ~~ 
1, 45. U-8.C.A. § 51,—Wilday. v. Mis- Jayne 
souri-Kansas-Texas R. Co., 147 S.W. He 


431. 
8§ 798-881 
S.c. A. servant cannot recover for - 
an injury caused by the sole negligence 
of a fellow servant or the combined 
negligence of himself and a_ fellow 
servant, but may recover for an injury 
eaused by the combined negligence of 
the master and aé fellow servant.— 
Whisenhunt v. Atlantic Coast Line R. 
Co;,- 10 SH20'805; 195NS.Cye2030 
S.C. Where there was testimony that 
railroad company failed to furnish em- 
ployee a reasonably safe place to work, 
failed to provide proper organization 
and supervision for its employees, and 
failed to furnish reasonably safe and 
suitable equipment, and that one or 
more of such delicts constituted negli- 
gence proximately causing injury of 
employee, master could not avail itself 


om : § 882. : ony yaw 
s ’ re 
sof. “fellow servant’? rule to avoid lia- 
‘bility, if it was guilty of any of neg- 
ligence alleged.—Whisenhunt y. Atlantic 


Coast Line R. Co., 10 S.H.2d 305, 195 
S.C. 218. 
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3 § ‘ 

so Ark. «The doctrine of assumed risk 
‘may be properly applied in _a case of 
-_ eontractual relationship, such as that 
of master and servant.—Chicago, R. I. 
& P. Ry. Co, v. Sampson, 142 S.W.2d 
221, 200 Ark. 906. 
‘Miss. Master is under duty of fur- 
--nishing reasonably safe instruments for 
-__-seryant’s use in doing work required 
to be done by him, but servant as- 
-sumes usual, ordinary, inherent and 
natural risks incident to work he is. 
doing.—Crosby v. Burge, 1 So.2d 504, 
190 Miss. 739. 


883 

ion s.C. Lhe secenee of ‘assumption of 
oA risk” rests upon contract, whereas 
 “eontributory negligence” rests in tort, 
put the two are so closely allied that 
is difficult at times to draw the true 
line of distinction between them, and 
in a broad sense the difference is one 
of degree rather than kind.—Whisen- 
hunt vy, Atlantic Coast Line R. Co., 10 

y 2d°305,.195 S.C. 213.) * i 
Wa. “Contributory negligence’ and 
“assumed risk” are separate defenses, 
and the servant may be free from neg- 
- ligence and barred from damages be- 
cause of an assumption of risk.— 
_ Knowles v. Southern Ry. Co., 12 8.E. 
d.821. 


§ 88 : 
@.C.A.Ohio. The “assumption — of 
sk” concept is based on an implied 
greement by employee to accept. re- 
‘sponsibility for any bodily injury 
which may result from exposure to 
ordinary risks of employment and 
ose not ordinarily so incident, of 
ich he has actual or constructive 
owledge with full appreciation of 
dangers that may flow therefrom. 
hesapeake & O. Ry. Co. v. Richard- 
(116 F.2d 860. ; 
‘Assumption of risk’’ negatives the 
rima facie liability of the employer 
involve the creation of 
employee.—Chesa- 


4 ees 


3 § 8386 ig 
Tex.Civ.App. The ‘assumption of 
sk” doctrine is based on the pre- 
umption that servant’s wages are fixed 
contemplation of fact that he has 
sumed the risks incident to the work 


be performed.—Wichita Falls & S. 
». Co. v. Lind¥ey, 143 S.W.2d 428, er- 
ror dismissed, judgment correct. 
Sa bee aes. + § 889 ; 
eps Ark. The doctrine of assumption of 
es sk is not favored and should not be 
extended beyond its reasonable lim- 
: its—Bradley Lumber Co. of Arkansas 
vy. Clanton, 147 S.W.2d 14. 
Wa. The ‘assumed risk’’ doctrine is 
not to be extended, and in doubtful 
eases the question of its applicability 
for the jury.—Knowles vy. Southern 
Ry. Co. 12 S.H.2d 821, 
_ ‘The Federal Employers’ Liability 
Act preserves distinction between de- 
7 “assumed risk’ and ‘“con- 
the defense of 


f the contract of employment while 
efense of “contributory negligence” 
‘arises out of conduct. Federal Em- 
oyers’ Liability Act, § 1 et seq., 45 


HULS.C.A.. § +51. et. seq.—Knowles. v. 
Southern Ry. Co., 12 S.H.2d 821. 
: § 891 

Mo.App. A master is not liable for 


-an injury to his servant that cannot 
reasonably be anticipated and guarded 
; against by exercise of ordinary care, 
and in such case, servant assumes 
r risk.—Pietraschke y. Pollnow, 147 §S. 
x W.2d 167. 

892 


§ 
C.C.A.Mich. In action under the Fed- 
eral Employers’ Liability Act to recov- 
er damages for death of switchman, 


evidence sustained recovery on theory 
that accident was caused by.  defec- 
tive grabiron protruding beyond its 


normal position at side of car in vio- 
lation of the Federal Safety Appliance 


‘traordinary risk by the servant. 


ie y is tY 
Act, notwithstanding that 
allegedly selected unnecessarily d 
gerous method of performing his du- 
ties, since such circumstances amount- 
ed to no more than evidence of con- 
tributory negligence or assumption of 
risk which are removed from considera- 
tion by the act. Federal Safety Ap- 
pliance Acts, §§ 4, 1, 45 U.S.C.A. §§ 4, 
8; Federal Employers’ Liability Act, 
§ 1 et seq., 45 U.S.C.A. § 51 et seq.— 
Fort Street Union Depot Co. vy. Hillen, 
119 F.2d 307. 

C.C.A.Vt. In action against railway 
company under Safety Appliance Act 
for injuries to trainman as alleged re- 
sult of defective brake on freight car, 
assumption of risk was no defense. 
Federal Employers’ Liability Act, § 4, 
45 U.S.C.A. § 54; Safety Appliance Act 
of. 1910; '§ 2, -45) U.S: CoA '§ 11.—Cusson 
Leen oe Pac. Rye Cont oon we 

Iowa. The section of statute concern- 
ing assumption of risks doves not ex- 
cept those engaged in farming or ag- 
ricultural pursuits from its provisions, 
and, if affirmative defense of assump- 
tion of risk is available to an employ- 
er engaged in agricultural pursuits, it 
is available only as provided in such 
section. Code 1939, § 1495.—Lang v. 
Hedrick, 295 N.W: 107. 

Under statute concerning assumption 
of risk, a promise to repair is not neec- 
essary to deprive an employer of de- 
fense of assumption of risk. Code 1939, 
es eet uate v. Hedrick, 295 N.W. 

Mo. The doctrine of “assumption of 
risk”, within meaning of the Federal 
Employers’ Liability Act, implies both 
knowledge and appreciation of Yeh 

ed- 
eral Employers’ Liability Act, 45 U.S. 
C.A. § 51 et seq.—Owen vy. Kurn, 148 


S.W.2d 519. 
Pa.Com.Pl. Under the Act of Con- 
gress the defense of assumption of 


risk is valid except where there is a 
violation of the provisions of any stat- 
ute enacted for the safety of em- 
ployees.—Mrkich v. Pennsylvania R. 
Co., 23 West 182. 

Tenn.App. Prior to amendment of 
Federal Employers’ Liability Act abol- 
ishing assumption of risk, such de- 
fense was available in all actions un- 
der the act except in cases where vi- 
olation by the carrier of a federal stat- 


ute enacted for safety of employees 
contributed to employee’s injury or 
death. Federal Employers’ Liability 


Act S 1 et seq., and § 4, as amended, 
45 U.S.C.A. § 51 et seq., and § 54.— 


Tennessee Cent. Ry. Co. y. Shacklett, 
147 8.W.2d 1054, 

An employee under Federal ~Bm- 
ployers’ Liability Act assumes the 


ordinary risks of his employment and 
also assumes the extraordinary risks, 
or risks caused by employer’s negli- 
gence, which are obvious or fully 
known and appreciated. Federal Bm- 
ployers’ Liability Act § 1 et seq., 45 
U.S.C.A, 51 et seq.—Tennessee Cent. 
Ry. Co. v. Shacklett, 147 S.W.2d 1054. 


Tex.Civ.App. A statute under which 
an employee assumes the risk of dan- 
gers necessarily incident to the work 
being performed by him, or an amend- 
ment relieving an employee of the risk 
so assumed, should not be considered 
as applying to cases arising before 
their enactment unless that intent is 
clearly declared. Federal Employers’ 
Liability Act § 4, as amended in 1939, 
45 US.C.A. § 54.—Wichita Falls & S. 
R. Co. v. Lindley, 143 S.W.2d 428, er- 
ror dismissed, judgment correct, 


The deliberate use of language in 
amendment which relieves an employee 
of assumed risk when injured as re- 
sult of carrier’s negligence, in absence 
of such expression in statute prior to 
amendment, should be construed as an 
expression by Legislature that a 
change of law was intended. Federal 
Employers’ Liability Act § 4, as 
amended in 1939, 45 U.S.C.A. § 54.— 
Wichita Falls & S. R. Co. v. Lindley, 
143 S.W.2d 428, error dismissed, judg- 
ment correct. 

The federal statute relieving an em- 
ployee of assumed risk would not be 


applied at time of emp 01 
of injury. Federal Employers’ Li 
ity Act § 4, as amended in 1939, 4 
S.C.A. § 54.—Wichita Falls & 8. R. Co. 
v. Lindley, 143 S.W.2d 428, error dis- 
missed, judgment correct. f 

Tex.Civ.App. In action by street car 
motorman against traction company for 
injuries sustained in attempting to 
place street car back on the tracks 
after it had left the tracks allegedly 
because of company’s negligence in 
permitting the tracks to be in a de- 
fective condition, doctrine of assumed 
risk was not available in view of stat- 
ute. Rev.St.1925, art. 6437.—Renegar 
v. Fort Worth Transit Co., 143 S.W.2d 
443. } 

Tex.Civ.App. A section hand, who 
was injured while working on segment 
of line over which railroad carried on 
interstate freight and passenger traf- 
fic, was a servant employed in “inter- 
state commerce” within the Federal Hm- 
ployers’ Liability Act, and the rights 
and liabilities of the parties were goy- 
erned by that act, the federal decisions 
relating thereto were applicable, 
the doctrine of assumed risk as found 
in federal decisions was available as a 
defense. Federal Employers’ Liability 
Act, 45 U‘S.C.A.. §..51 et. seq.—Fort 
Worth & R. G. Ry. Co. v. Pickens, 153 
S.W.2d 252, error granted. 

Va. Assumption of risk is a de- 
fense in actions brought under Feder- 
al Employers’ Liability Act in all cases 
except where employer has violated a 
statute enacted for safety of em- 
ployees. Federal Employers’ Liability 
Act, §§ 1 et seq., 4, 45 U.S.C.A. §§ 51 
et seq., 54.—Knowles vy. Southern Ry. 
Co., 12. S8.H.2d 821. 
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Ark. When one enters the employ of 
another, he assumes all the usual risks 
and hazards of the employment, but 
he does not assume any hazard that 
is the result of the master’s negligence, 
or the result of the negligence of any 
other employee.—Haynes Drilling Cor- 
poration vy. Smith, 143 S.W.2d 27, 200 
Ark. 1098. 

Although defense of assumption of 
risk is established as a part of the law 
and will be applied in all cases fairly 
within the rule, it is not a favored 
doctrine, but at best is artificial and 
harsh and should not be extended be- 
yond its reasonable limits——Haynes 
Drilling Corporation vy. Smith, 143 S. 
W.2d 27, 200 Ark: 1098. 

Mo.App. Although a servant does 
not assume risks of his employment 
that are caused by master’s negligence, 
servant assumes risks that are ordinar- 
ily incident to employment,—Pietrasch- 
ke v. Pollnow, 147 S.W.2d 167. r 

Tex.Civ.App. A servant by enter- 
ing the employment of a master as- 
sumes all the ordinary risks incident 
to the business, but not those arising 
from the master’s negligence.—Crews v. 
Texas & P. Ry. .Co., 149.S.W.2d. 1079, 
error dismissed, judgment correct. 

Va. The question of assumed risk 
never arises unless there has been some 
question of original negligence on the 
part of the master.—Knowles y. South- 
ern, Ry. Co., 12 7S.B.2d: 321, f 


§ 900 
Mo. A_ section toreman, who  sus- 
tained injuries when special train which 
came around curve without whistling 
struck a push car which section fore- 
man was attempting to remove from 
the tracks before it could be struck by 
the train, had the right, until he dis- 
covered the approach of the train six 
or seven telegraph poles away, to as- 
sume that proper care had been exer- 
cised by railroad’s employees for his 
safety. Federal Employers’ Liability 
Act, 45 U.S.C.A. § 51 et seq—Owen vy. 

Kurn, 148 S.W.2d 519. 


ab 


§ 904 
Tenn. The defense of assumption of 
risk is not permissible in an action 
for injuries suffered by an employee 
where a statute requiring employer to 
install safeguards for employees has 


been violated.—Holliston Mills of Ten- 
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-preciate them, 
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sulted fro employ er ailure to co 
ply with seatiten requiring factory 
here work is carried on which. pro- 
duces dust to be equipped with exhaust 
fans, pipes and hoods, defense of as- 
sumption of risk was not available to 
the employer. Code 19382, § 5340.— 
Steiner v. Spencer, 145 S.W.2d 547. 


§ 907 
Under the Federal Employ- 
“ordinary risks” are 
risks normally and _ necessarily  inci- 
agent to employment, and ‘“‘extraordi- 
nary risks” are risks not normally and 
necessarily incident to employment and 


Ga.App. 
ers’ Liability Act, 


pet assumed by the employee until he~ 


as notice thereof, unless the dangers 
arising therefrom are so obvious that 
an ordinarily careful person under the 
circumstances would observe and ap- 
including negligence of 
a fellow. servant. 
Liability Act, 45 
Co. 


the master or of 
Federal Employers’ 
U.S.C.A. § 51 et seq.—Southern Ry. 
v. Blanton, 10 S.H.2d 430. 

Neb. An employee assumes the ordi- 
nary risks of his employment and those 
unusual and extraordinary risks which 
he knows and appreciates, or which 
an ordinarily prudent and careful man 
would have known and appreciated.— 
Chambers y. Chicago, B. & Q. R. Co., 
293 NW. 338. 

Tex.Civ.App. A servant by entering 


the employment of a master assumes 


all the ordinary risks incident to the 
business, but not those arising from 
the master’s negligence.—Crews v. Tex- 
Meet Sea ey. (Cos 140 Savead oUOo. 
Error dismissed, judgment correct. 


§ 908 

Fla, An employee who had had 12 
years’ experience in work of a mechan- 
ical nature assumed risk incident to at- 
tempted removal of brass or bronze 
bushings from a truck spindle with a 
hammer, punch and wrench.—Duncan y. 
Growers Equipment Co., 1 So.2d 458. 

Mo.App. Although a servant does 
not assume risks of his employment 
that are caused by master’s negligence, 
servant assumes risks that are ordi- 
narily incident to employment,—Piet- 
raschke v. Pollnow, 147% S.W.2d 167. 


Neb. An employee assumes the ordi- 
nary risks of his employment and those 
unusual and extraordinary risks which 
he knows and appreciates, or which 
an ordinarily prudent and careful man 
would have known and SPDT RCAled an 
Chambers v. Chicago, Bree hts ACOs 
293, N.W. 338, 


Va. A servant assumes all the ordi- 
nary, usual, and normal risks of the 
business after master h used reason- 
able care for his protection, and also 
all such other risks as he knows of, 
or which were so unquestionably plain 
and clear that he must have known 
of their existence and their danger to 
him.—Knowles vy. Southern Ry. Co., 12 
S.E.2d 821. 


§ 9 

C.C.A.Ohio. Under a contract of em- 
ployment, it is implied that employee 
will obey lawful rules, orders, and in- 
structions which promote his safety, 
and where the employer has adopted 
an approved method for 
ardous work, the burden of assump- 
tion of risk is removed, except as to 
the approved method.—Chesapeake & 
O.: Ry. Co. yv.. Richardson, 116 F.2d 
860. 


Where foreman directed employees 
who were engaged in cutting a steel 
rail to use goggles and ordered them 
to refrain from striking with their 
sledges until other employees adjust- 
ing the rail ‘had reached a distance 
sate from flying chips, an employee 
who, after helping to adjust rail, was 
struck in the eye by a sliver of steel 
before he had reached a distance safe 
from flying chips, did not “assume the 
risk’, in absence of evidence that he 
had voluntarily stayed within danger- 
ous range. Federal Employers’ Liabil- 
ity Act, 45 U.S.C.A. §§ 51-59.—Chesa- 


t ane, WN a 


1098. 


doing haz- . 


RO MENKOR CT, polis 
— Ark. wh 0 eee thee ‘1 
umes all the usual k 
“and hazards — the employment, but he 
does not assume any hazard that is the 
result of the master’s negligence, or the 
result of the negligence of any’ other 
employee.—Haynes Drilling Corpora- 
tion v. Smith, 143 S.W.2d 27, 200 Ark. 


Ark. A truck driver, injured in 
his employer’s mill yard as result: of 
lumber, being hauled by him to mill, 
shifting forward and striking him in 
back when he suddenly stopped truck 
to prevent collision with approaching 
truck driven by fellow employee, who 
turned sharply to right, blocking road- 
way, in which there was not sufficient 
room for two vehicles to pass because 
of hole in concrete, did not assume 
risk, though he knew of such hole, as 
injury was caused by combined ac- 
tion of such fellow employee and 
hole.—Bradley Lumber Co. of Arkansas 
v. Clanton, 147 S.W.2d 14. 

Ark. Negligence of a fellow servant 
is not an “incident of the employment” 
and the servant does not assume the 
risks thereof unless they are obvious 
and patent.—Smith v. Stuart C. Irby 
Coz) 151 4Siw .20' 1996: 

An employee could not have antici- 
pated that his fellow employee would 
fail to heed direction to pull keg of 
nails instead of pushing it, and hence 
act of fellow servant in doing so was 
not an “incident of the employment” 
which was obvious or patent, and em- 
ployee did not assume the risk thereof. 
—Smith y. Stuart C. Irby Co., 151 S.W. 
2d 996. 

Ga.App. Negligence of a fellow serv- 
ant in the performance of his duties is 
one of the ordinary risks of employ- 
ment assumed by other servants of the 
common master. Code 1933, § 66-304.— 
Strickland v. Foughner, 12 S8.B.2d 371. 
63 Ga.App. 805. 

Mass. Freight house trucker had no 
reason under the evidence to anticipate 
that fellow employees would negligently 
run a truck against him in manner tes- 
tified to by him, and hence under the 
Federal Employers’ Liability Act did 
not assume that risk. Federal Hmploy- 
ers’ Liability Act as amended in 1939, 
45 U.S.C.A. §§ 51, 54, 56, 60.—Cunning- 
ham vy. Boston & M. R. R., 34 N.H.2d 
697, 309 Mass. 215. \ 

§ 922 

Tenn.App. A _ switch foreman, who 
was killed when caught between side 
of a boxcar and warehouse loading 
platform, assumed the risk due _ to 
lack of clearance between the car and 
the platform. Federal Hmployers’ Lia- 
bility Act § 1 et seq., 45 U.S.C.A. § 51 
et seq.—Tennessee Cent. Ryow Cotiive 
Shacklett, 147 S.W.2a 1054. 


§ 929 

C.C.A.Ohio. “Assumption of risk’’ re- 
fers to a general course of action in 
connection with the employer’s way of 
doing business or the use of appliances 
furnished by him, and rests upon the 
intelligent acquiescence and knowledge 
of the danger and appreciation of the 
risk naturally incident to the employ- 
ment of or arising from a particular. 
situation in which the work is done.— 
Chesapeake & O. Ry. Co. vy. Richardson, 
116 F.2d 860. 

Neb. An employee assumes risks not 
ordinarily incident to his employment, 
provided that he knows of them and ap- 
preciates the danger, or provided that 
they are so plainly observable that he 
must be presumed to know them and to 
appreciate the danger.—Groat vy. Clau- 
sen, 298 N.W. 563. 

Tex.Com.App. A railrvad employee 
does not assume risk of, injury result- 
ing from the railroad’s negligence, even 
though the risks are known to the em- 


ployee. Rev.St.1925, art. 6437.—Texas 
Sate Ry. Co. v.-Presley, 152 S.W.2d 
1105. 

Tex.Civ.App. Where servant becomes 


aware that master has not fulfilled his 
duty, but that machinery is defective, 
the place of work unnecessarily dan- 
gerous, or that proper rules are not 
enforced, the servant ‘‘assumes' the 


; 1 
thereof ae the master 


_to work, and servant has right to a 


ss he int pire! 


correct the evil. —Crews vy. 
Ry. Co., 149 S.W.2d 1079,” nor. 
m “sed, ‘judgment correct. re 
Va. ‘A servant assumes all the 
nary, usual, and normal risks o 
business after master has used reas 
ble care for his protection, and al 
such other risks as he knows. of, € 
which were so unquestionably plai 0 
clear that he must have known ¢ 
existence and their danger to k 
ASA be v. Southern Ry. Co., 12 be 


W.Va. Where an employee knows, 
should know, of his own limitation 
but nevertheless accepts hazardous | 
ployment, he does so at the risk ot a 
injury that may result from such 
tations, whether they are menti 
physicalRash v. Norfolk & W 
Co., 12 S.H.2d 501, 

8 930 

Ark, A master must agerdiad 
sonable care to furnish a safe 


sume that master has performed suc 
duty.—Safeway Stores vy. baat: 
S.W.2d 337. 


danger arising tech an unsa 
is not included within the r 
sumed by the servant.—Middle 
Vv. Atlanta Metallic Casket Co., 
H.2d 68 
A deren is not charged with k 
edge of latent defects and dangers 
has the right to assume that the 
ter has provided for his safety and 
care.—Middlebrooks v. Atlanta pee ic 
Casket Co., 11 S.E.2d 682. bb 
§ 931 : 
Ga.App. A servant may not rec 
from master for injuries sustai 
result of incompetency of a fell 
ant if the injured servant by e 
of ordinary care could have know 
such incompetency. Code 1933, § | 
301.—Strickland v. Foughner, 12 
2d 371, 63 Ga.App. 805. 
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Neb. An employee assumes risks n 
ordinarily incident to hig employment, — 
provided that he knows of them and ap. 
preciates the danger, or provided 
they are so plainly observable that I 
must be presumed to know them ar 
to appreciate the paneer sree 
Clausen, 298 N.W. 563. : 


give wrecking crew adequate w: 
of intention to move wrecking — 
after wrecking crew had started — 
clear the wreck, had a right to 1 
upon observance of custom; and 
assume risk of an unexpected, 
gent departure from the custo 
method of doing the work. -Fe 
Employers’ Liability Act, § 1, 45 U.S 
C.A. § 51.—Grosse v. Terminal R. A 

of St. Louis, 29 N.H.2d 1018. 


y36 5, Pee oat 
Uil.App. Under Federal Employers 
Liability Act, in order to charge a 


employee with assumption of a sk 
attributable to a defect due to el 
ployer’s negligence, it must appear eee 
only that employee knew or is Pe) 
sumed to have known of defect, a i 
that he knew. it endangered his Safety iW 
or else such danger must have been so _ 
obvious that an ordinarily prudent per-— 
son under the circumstances would 
have appreciated it. Federal. Employ- 
ers’ Liability Act § 1 et seq,, 45 U.S. — 
C.A. § 51 et seq.—Werner v. Illinois 


Cent. R.- Co.,..33,N/H.2d)-121, (309 TE 
App. 292. 
W.Va. In action brought under Fed- 


eral Employers’ Liability Act, there can 
be no recovery where evidence shows 
that the employee with full knowledge 
of hazard, created through employer's 
negligence, and .opportunity to avoid 
it with safety, nevertheless voluntarily 
assumed the risk. Federal Hmployers’ 
Liability Act, 45 U.S.C.A. §§ 51-59.— 
porate Norfolk & W. Ry. Co., 12 S.B, 
2d 501. 


—-§ 940 


‘, § 940 

Cal.App. An employee is not bound 
to use any degree of care to discover 
defects in things with which employee 
must work, and employee will be held 
to have assumed risk of defects only 
when he knew thereof—Emery y. Pa- 
cific Telephone & Telegraph Co., 110 P. 
2d 1079. 
aN § 943 
_~+.N.H. Unless servant’s actual or con- 

structive knowledge of factors which 
enter into his injury is substantially 
ee complete, servant cannot be held to 
ty) have assumed risk.—Boucher y. Namas- 
ket Co., 17 A.2d 98. 

N.J.Sup. A workman was not to be 
charged with knowledge that inhalation 
of fumes and dust would light up a 
dormant tubercular condition, so as to 
show assumption of risk precluding re- 
covery from employer, merely because 
he knew that he would be exposed to 
_ fumes and dust. N.J.S.A. 34 :6-48.— 
- -‘Dailey v. Mutual Chemical Co. of Amer- 
We ica, 16 A2d 557,125 N.J.L. 465,, af- 
firmed 19 A.2d 778, 126 N.J.L. 426. 

‘Tenn. The defense of assumption of 
risk was not available to employer in 
employee’s action for injuries resulting 
aie from employer’s failure to install safe- 
guards as required by workshop and 
factory statutes to protect employees 
from injurious effects of poisonous 
ni fumes notwithstanding employee’s ac- 
; - quaintance with conditions of work, 
where there was evidence that the em- 
ployee did not appreciate the danger 
although he soon became aware of great 
inconvenience resulting from fumes 
which were blown into the room in 
which he worked. Code 1932, §§ 5338- 
340.—Holliston Mills of Tennessee v. 
McGuffin, 145 S.W.2d 1, rehearing de- 
nied 146 S.W.2d 357. 

§ 945 
Clerk in railroad’s storerooms 


_ Minn. I f ) 
did not assume the risk in using car- 
pon tetrachloride to clean floor of 
 storeroom, so as to preclude recovery 
for his death as result of inhaling 
 @arbon tetrachloride fumes, where it 
as not shown that he knew the dan- 
ers of using such fluid, since a sery- 
nt is guilty of assumption of risk in 
using materials furnished by the mas- 
ter only where he knows and realizes 
the danger to him incident to such use. 
—  Comp.Laws N.D.1913, §§ 8321-8324.— 
Symons vy. Great Northern Ry. Co., 293 
N.W. 303. 


a 


Mo. Risk incurred by brakeman on 
freight train while aiding in repairing 
split” switch was not an “ordinary 
risk” of brakemen’s employment pre- 
eluding recovery under Kederal Hm- 
_ ployers’ Liability Act for brakeman’s 
leath as result of injuries received 
hen brakeman fell from board with 
which he was attempting to pry up 
bent tie rod, where it did not appear 
that repairing a ‘split’ switch was 
part of brakeman’s regular duties or 
that method employed at time of acci- 
dent was usual method of doing that 
kind of work. Federal Employers’ Lia- 
bility Act, 45 U.S.C.A. §§ 51-59.—Bar- 
— rett vy. St. Louis Southwestern Ry. Co., 
143 S.W.2d 60. 
§ 949 


Ark. A truck driver, injured in his 
employer’s mill yard ds result of lum- 
ber, being hauled by him to mill, 
shifting forward and striking him in 
- back when he suddenly stopped truck 
to prevent collision with approaching 
truck driven by fellow employee, who 
turned sharply to right, blocking road- 
4 way, in which there was not sufficient 
f 
‘s 


room for two vehicles to pass because 
of hole in concrete, 
risk, though 


did not assume 
| he knew of such hole, 
; as injury was caused by combined 
4 action of such fellow employee and 
hole.—Bradley Lumber Co. of Arkansas 
y. Clanton, 147 S.W.2d 14. 


Pa. In welder’s action against em- 
ployer for damages for silicosis from 
dust in adjoining room, the defense of 
assumption of risk was not permissible, 
since welder’s employment did not pre- 
suppose scientific knowledge of proper- 
ties of silica dust. 43 P.S. § 5.—Rebel 
vy. Standard Sanitary Mfg. Co., 16 A.2d 
534, 340 Pa. 313. 


4 ee 


MASTER. A; 


Railroad ea 


e! 


Tex.Com.App. | 


did not ‘assume risk’? of injury result-. 


ing when carpenter fell from roof of 
section, house while carpenter was re- 
pairing flue located on top of roof 
which was slippery, because of fact that 
carpenter knew of danger in attempting 
to scale roof as carpenter was directed 
to do, where the risk resulted from rail- 
road’s negligence in failing to provide 
earpenter with ropes to use in ascend- 
ing roof and hook and ladder for pur- 
pose of climbing to ridge of house. 
Rey.S8t.1925, art. 6437,_Texas & P. Ry. 
Co. v. Presley. 152 S.W.2d 1105. 

Tex.Civ.App. Where servant becomes 
aware that master has not fulfilled his 
duty, but that machinery is defective, 
the place of work unnecessarily dan- 
gerous, or that proper rules are not en- 
forced, the servant “‘assumes the risk’’ 
incident to that condition of affairs, 
unless he informs the master thereof 
and the master promises to correct the 
evil.—Crews y. Texas & P. Ry. Co., 149 
S.W.2d 1079, error dismissed, judgment 
correct. 

§ 953 


Il.App. Under Federal Employers’ 
Liability Act, in order to charge an 
employee with assumption of a risk 
attributable to a defect due to employ- 
er’s negligence, it must appear not 
only that employee knew or is pre- 
sumed to have known of defect, but 
that he knew it endangered his safety 
or else such danger must have been 


so obvious that an ordinarily prudent | 


person under the circumstances would 
have appreciated it. Wederal Employ- 


ers’ Liability Act § 1 et seq., 45 U.S. 
C.A. § 51 et seq.—Werner v. Llinois 
CentsR. (Cos) 838y NE W2t, S09ta1l, 


App. 292: 

Tenn.App. 
was killed when caught 
of a boxear and warehouse loading 
platform, assumed the risks incident 
to conditions under foot where sedi- 
ment, mud, and debris caused by flood 
were obvious and known to him. Fed- 
eral Employers’ Liability Act § 1 et 
seq., 45 U.S.C.A. § 51 et seq.—Tennessee 
Cent. Ry. Co. vy. Shacklett, 147 8.W.2d 
1054. 

A switch foreman, who was killed 
when caught between side of a box- 
car and warehouse loading platform, 
assumed the risks of trying to get on 
the car when he was wearing rubber 
boots because of condition of mud, 
sediment, and debris caused by flood. 
Federal Employers’ Liability Act § 1 
et seq., 45 U.S.C.A. § 51 et seq.—Ten- 
nessee Cent. Ry. Co. v. Shacklett, 147 
S.W.2d 1054. 


A 72-year-old switch foreman, who 
had worked for railroad 32 years, who 
was familiar with relative location of 
warehouse loading platform and the 
track, and who wore rubber boots be- 
cause of mud, sediment, and debris 
caused by flood, assumed the risk of 
working under such conditions, and 
hence railroad was not liable for his 
death when he slipped upon attempt- 
ing to step up to boxcar ladder and 
was caught between side of car and 
the platform. Federal Employers’ Li- 
ability Act § 1 et seq., 45 U.S.C.A. § 
51 et seq.—Tennessee Cent. Ry. Co, vy. 
Shacklett, 147 S.W.2d 1054. 


§ 954 

Tenn.App. A 72-year-old switch 
foreman, who had worked for railroad 
32 years, who was familiar with rela- 
tive location of warehouse loading 
platform and the track, and who wore 
rubber boots because of mud, sedi- 
ment, and debris caused by flood, as- 
sumed the risk of working under 
such conditions, and hence railroad was 
not liable for his -death when he 
slipped upon attempting to step up 
to boxcar ladder and was caught be- 
tween side of car and the platform. 
Federal Employers’ Liability Act § 1 
et, seq. 45) UsS. CAL 8) bi et yiseqi— 
Tennessee Cent. Ry. Co. v. Shacklett, 
147 S.W.2d 1054. 

; § 957 

Tex.Civ.App. Where servant becomes 
aware that master has not fulfilled his 
duty, but that machinery is defective, 
the place of work unnecessarily danger- 


A switch foreman, who 
between side 


ames: the. ris 
incident to that condition of affai 
unless he informs the master ther 


evil.—Crews v. Texas & P Ry. 4 
S.W.2d 1079, error dismissed, judgment 
correct. 
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Fla. Obvious dangers known to exist 
by a servant are assumed.—Duncan v. 
Growers Equipment Co., 1 So.2d 458. 

Ga.App. An ordinary employee does 
not, by virtue of his employment, as- 
sume the risk incident and peculiar to 
his employment, arising from Jatent 
dangers in connection therewith, of 
which the servant has no knowledge, 
and it is only where a danger is obvi- 
ous and the work is attended with a 
manifest risk, which is as easily known 
to the servant as to the master, that 
the master will not be held liable on 
account of his failure to warn the 
servant.—Middlebrooks v. Atlanta Me- 
tallic Casket Co., 11 S.H.2d 682. 

A servant is not charged with knowl- 
edge of latent defects and dangers, and 
has the right to assume that the mas- 
ter has provided for his safety and 
eare.—Middlebrooks v. Atlanta Metallic 
Casket Co., 11 S.H.2d 682. 

Risks which are obvious only to 
those “possessing scientific knowledge 
are not chargeable to a servant, and 
the ordinary seryant, in absence of a 
warning by the master, will not be pre- 
sumed to have knowledge of such 
scientific principles.—Middlebrooks  v. 
ay? Metallic Casket Co., 11 S.H.2d 


An employee is not presumed to have 
knowledge of hidden dangers which 
require a scientific knowledge to ap- 
preciate fully, nor does he assume the 
risk thereof, and unless he is warned 
or undertakes work with knowledge of 
the hidden dangers, he is not as a mat- 
ter of law chargeable with the risk.— 
Middlebrooks yv. Atlanta Metallic Casket 
Co., 11'S.Hi2d 682. 

Ga.App. <A servant does not assume 
the risk of hidden dangers of which he 
has no knowledge, and which are not 
apparent to him, but the existence of 
which the master is presumed to know. 
—Middlebrooks vy. Atlanta Metallic Cas- 
xet Co., 11 S.B.2d ‘682. 


Tex.Civ.App. .A servant, entering in- 
to employment which is hazardous, as- 
sumes the risks which are apparent to 
ordinary observation, and, when he ac- 
cepts or continues in the service with 
knowledge of the character of struc- 
tures from which injury may be appre- 
hended, he also assumes the hazards 
incident to the situation.—Wichita 
Falls & 8. R. Co. v. Lindley, 143 S.w. 
2d eh error dismissed, judgment cor- 
rect. 


' § 973 ' 
Okl. Under Federal Employers’ Li- 
ability Act, where railroad section 
hand who was run over by gasoline 
motorcar which he and others were 
pushing in order to get it started had 
worked on section where accident oc- 
curred for seven years and was ex- 
perienced in his work, and the par- 
ticular car and others had often re- 
quired pushing, he assumed all ordi- 
nary risks of his employment which 
were known to him or which by the 
exercise of ordinary care would have 
been known to a person of reasonable 
prudence and diligence in like cireum- 
stances, and hence he could not re- 
cover from railroad for the injuries 
sustained. Federal Employers’ Liabil- 
ity Act, 45 U.S.C.A. §§ 51-59.—Mid- 
land Valley R. Co. vy. Roberson, 109 
P.2d 1086. 
Tex.Civ.App. In suit by widow and 
children for exemplary damages for 
death of pipe line company’s connection 
foreman who was burned when oil from 
pipe which was being cut with acety- 
lene torch caught fire, where foreman 
had been employed by company for 22 
years and had long experience with 
tools and method of work and there 
were no hidden dangers not observable 
to foreman, recovery was. barred by 
“assumption of risk’ by foreman,— 
Tullos v. Texas Pipe Line Co., 145 S.W. 
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the motorcar would not justify recoy- 
ery of damages for employee’s death, 


resulting from such collision, where em- 
ployee had been warned and instructed 


to leave the motorcar but failed to do 


so, Since the employee assumed the risk, 
Federal Employers’ Liability Act, 45 
U.S.C.A. §§ 51-59—Rash v. Norfolk & 
W. Ry. Co., 12'S.H.2a 502. } 

See Mazurkewich vy. Bakowry [1940] 
4 Dom.L.R. 78. 


§ 976 
YTenn.App. A switch foreman, who 
was killed when caught between side 
of a boxear and warehouse loading 
platform, assumed the risks incident 
to conditions under foot where sedi- 
ment, mud, and debris caused by flood 
were obvious and known to him. Fed- 
eral Employers’ Liability Act § 1 et 
Sedie 145) U.S CIAL S951 Wet Sseq:=—Men- 
nessee Cent. Ry. Co. v. Shacklett, 147 
S.W.2d 1054. 
§ 980 
Ark. Where danger created by stump 
on shoulder of ditch upon which high- 
way contractors’ employee was working 
with a fresno drawn by team, was as 
open and obyious to employee as_ to 
contractors, there was an ‘“‘assumption 


of risk’ by employee and contractors 


were not liable for injuries resulting 
when fresno struck stump and _ iron 
bar attached to fresno struck employee. 
—McGeorge v. Henderson, 145 8.W.2d 
31) 


Ark, Where experienced cotton gin 
foreman released clutch to stop gins 
and while gin was in motion inserted 
his hand under breast of gin and at- 
tempted with a cotton stick to unclog 
cotton which had become impacted in 
ribs of gin stand, although pulleys, 
belts and seed augur which were driven 
off same line shaft as saws, and were 
visible to foreman, were still running, 
foreman could not recover for injuries 
sustained when stick caught in the re- 
yolving saws which jerked or pulled his 
hand in contact therewith, since he as- 
sumed the risk of injury, or was guilty 
of contributory negligence in failing to 
look to see that which was obvious.— 
Bufkin v. McDaniel, 146 S.W.2d 157. 


8 981 , 
Minn. Where danger is obvious, 
known to, and appreciated by, an em- 
ployee, and he continues to work with- 
out protest, the risk of danger is aw 
sumed by him.—Liptak y. Karsner, 293 
N.W. 612. 


Tex.Ciy.App. A servant, entering in- 
to employment which is hazardous, as- 
sumes the risks which are apparent to 
ordinary observation, and, when he ac- 
cepts or continues in the service with 
knowledge of the character of struc- 
tures from which injury may be ap- 
prehended, he also assumes the hazards 
incident to the  situation.—Wichita 
Falls & S. R. Co, y. Lindley, 143 S.W. 
2d 428, error dismissed, judgment cor- 


§ 985. 

Minn. Where domestic servant had 
previously stumbled over plug and had 
complained of it to her mistress, as- 
sumption of risk appeared as a matter 
of law, so as to preclude recovery by 
the servant for injuries thereafter sus- 
tained in stumbling over the plug.— 
Liptak v. Karsner, 293 N.W. 612. 

§ 986 

Minn. Where an employer promises, 
by repair, to remove a danger, he as- 
sumes the risk of injury to the servant 
for a reasonable time thereafter.—Lip- 
tak v. Karsner, 293 N.W.. 612. 


Tex.Civ.App. Where servant becomes 
aware that master has not fulfilled his 
duty, but» that machinery is defective, 
the place of work unnecessarily dan- 
gerous, or that proper rules are not en- 
forced, the servant ‘‘assumes the risk” 
incident to that condition of affairs, 
unless he informs the master thereof 
and the master promises to correct the 
evil.—Crews v. Texas & P. Ry. Co., 149 


pect, 


ar Tox 
formed 


< Oi pia Ven 
.Civ.App. Where servant has in- 
master of defective machinery 
or dangerous working condition and 
has been promised that the hazard will 
be eliminated, the servant, so long as 
he has reasonable grounds to expect 
and does expect that master will ful- 
fill such promise, does not by contin- 
uing in the employment assume the 
additional risk arising from such haz- 
ard, unless the danger is so obvious 
and imminent that no prudent person 
would continue to perform the services. 
—Crews v. Texas & P. Ry. Co., 149 S. 
W.2d 1079, error dismissed, judgment 
correct. 

An exception to the ‘assumption of 
risk’”’ doctrine is recognized where the 
master, upon servant’s complaint, 
promises to repair defective machinery, 
and servant, relying upon such promise, 
continues to work with the defective 
machinery, provided the danger is not 
so imminent and obvious that a reason- 
ably prudent person would not con- 
tinue to work, regardless of such 
promise, and provided servant does not 
continue to work after he can no long- 
er reasonably expect, or does not ex- 
pect, the master to. keep his promise.— 
Crews,v. Texas & P. Ry. Co., 149 S.W. 
2d 1079, error dismissed, judgment cor- 


rect. 
§ 992 

Minn. Where domestic servant had 
stumbled over plug and had complained 
of it to her mistress, and the mistress 
promised to tell her husband and have 
him remove the defect, but there was 
no showing. that the promise was 
brought home to the husband, he was 
not liable to servant for injuries there- 
after sustained when she stumbled over 
Pale plug.—Liptak v. Karsner, 293 N.W. 
12. 


§ 994 

Tex.Civ.App. Where servant has in- 
formed master of defective machinery 
or dangerous working condition and 
has been promised that the hazard will 
be eliminated, the servant, so long as 
he has reasonable grounds to expect 
and does expect that master will fulfill 
such promise, does not by continuing 
in the employment assume the addi- 
tional risk arising from such hazard, 
unless the danger is so obvious and im- 
minent that no prudent person would 
continue to perform the services.— 
Crews v. Texas & P. Ry. Co., 149 S.W. 
2d pore error dismissed, judgment cor- 
rect. 

An exception to the “assumption of 
risk” doctrine is recognized where the 
master, upon servant’s complaint, 
promises to repair defective machinery, 
and servant, relying upon such promise, 
continues to work with the defective 
machinery, provided the danger is not 
so imminent and obvious that a rea- 
sonably prudent person would not con- 
tinue to work, regardless of such prom- 
ise, and provided servant does not con- 
tinue to work after he can no longer 
reasonably expect, or does not expect, 
the master to keep his promise.—Crews 
viDexas! & PP. Ry. Co. 149 Sw.2d 
1079, error dismissed, judgment cor- 


rect. 
§ 995 

Ark. Unless work is so obviously 
dangerous that no reasonably prudent 
person would attempt its performance, 
master’s promise to repair defective 
machinery relieves servant of assump- 
tion of risk for a reasonable time with- 
in which master should make repairs, 
but does not relieve indefinitely or un- 
til repairs are made.—Faulkner v. Big 
Rock Stone & Material Co., 143 S.W.2d 
883. 

Tex.Civ.App. Where master, in 
promising to make repairs so as to re- 
move a complained of danger, set no 
definite time for the making of such 
repairs, if the servant continued in the 
employment longer than a reasonable 
time after the making of such promise, 
the servant ‘‘assumes the risk.’’—Crews 
v. Texas & P. Ry. Co., 149 S.W.2d 1079, 
error dismissed, judgment correct. 

An exception to the “assumption of 


and “servant, relying upon such 


epair defective t 
t Th 7 
ise, continues to work with the defec: 
tive machinery, provided the danger is _ 
not so imminent and obvious that : 
reasonably prudent person would n 
continue to work, regardless of such 
promise, and provided servant does not — 
continue to work after he can-no long- 
er reasonably expect, or does not ex- 
pect, the master to keep his promise 
Crews vy. Texas & P. Ry. Co., 149 
2a Se error dismissed, judgment co: 
Tech : u 


§ 998 hap 

Ark. A truck driver, employed | 
haul lumber to employer’s mill alo; 
certain alley in mill yard, did no 
assume risk of injury caused by lum 
ber shifting forward and striking him 
in back when he suddenly stopped 
truck to avoid collision with truck 
driven by fellow employee, bids see ( 


J 


sharply to right, lockin 
alley, as it was i 
duty to obey his master.—Br 


of Arkansas y. Clan 

147 S.W.2d 14. ; 
Under “assumption of risk” doct 
servant is not required to balance’ 
gree of danger and decide whether i 
is safe for him to act, but is reliever 
in a measure of usual obligatio 
exercise vigilance to detect 4nd 2 
danger, as it is his duty to obey 
ter.—Bradley Lumber Co. of Arka: 
vy. Clanton, 147 S.W.2d 14. y 
_Cal.App. The rule of “assumption - 
risk” has no application where em 
ployee is acting under the orde ft 
his etap lover. Maurice y. State, 110 P. 


Kan. Where a master orders a Vie 
ant into a situation of danger, and i 
obeying the command the servant is ir 
jured, he will not be charged with 
“contributory negligence’, ith an 
“assumption of the risk’, unles 
danger was so glaring that no pr 
man could have encountered it, eve 
under such orders, provided he a 
with reasonable prudence in execu 
such orders.—Rush v. Brown, 109 | 
84, 153 Kan. 59. : ; 

La.App. Where farm hand was 4d 
rected’ to drive a tractor across— 
bayou and made decision to cr 
where attempt was made and was 
jured when tractor fell over upon h 
farm hand ‘assumed the risk” inci 
to the undertaking and could n 
cover from employer for inj 
Williams v. Westdale Corpora 
So.2d 684. t 


§ 1016 


to his feet from concrete burns, a 
could not assume risks not known. o 
obvious to him.—Harmon vy, Harri 
147 S.W.2d 739. fy 
§ 1026 n 

S.C. The doctrine of “assumption 
risk” rests upon contract, whereas 
“contributory negligence” rests in to 
but the two are so closely allied that 
it is difficult at times to draw the true — 
line of distinction between them, and 
in a broad sense the difference is one — 
of degree rather than kind.—Whisen- | 
hunt v. Atlantic Coast Line R. Co: 100 ae 
$.8:2d° 305, 195 S.CY 213: PP: 

A servant cannot recover for an in- — 
jury caused by the sole negligence of 
a fellow servant or the combined’ neg- 
ligence of himself and a fellow servant, 
but may recover for an injury caused 
by the combined negligence of the 
master and a fellow servant.—W hisen- 
hunt y. Atlantic Coast Line R. Co., 10 
S.B.2d''305;_195 S.C.) 213: 

Contributory negligence of servant to 
any extent will defeat recovery from 
master.—Whisenhunt v. Atlantie Coast 


ue Ri Co., 1100'S. Hi2a7 805; M9 oneSies 
VARESE 
Wa. The Federal Employers’ Lia- 


bility Act preserves distinction between 
defenses of “assumed risk’ and ‘‘con- 
tributory negligence,” the defense of 
“assumed risk’’ being said to arise out 


mN t ‘ ‘ 


-§ 1026 


of the contract of employment while de- 

fense of “contributory negligence” aris- 

es out of conduct. Federal Employers’ 

Liability Act, § 1.et seq., 45 U.S.C.A. § 
, 1 et seq—kKnowles y. Southern Ry. 
j Co., 12 S.H.2d 821. 

“Contributory negligence’ and ‘‘as- 
sumed risk’ are separate defenses, and 
the servant may be free from negligence 
anc barred from damages because of 
an assumption of risk.—Knowles_ vy. 
Southern Ry. Co., 12 S.E.2d 821, 


‘ 


‘ § 1027 
Ala. If railroad employee whose 
death resulted from collision between 


automobile in which he was riding and 


a train was on duty at time of accident 
| as contended in action brought under 
ce Federal Employers’ Liability Act for 


the employee’s death, employee was un- 


oy) der specific burden to watch out for 
Ry and avoid trains operated in the usual 
pS way, and the duty was a continuing 


one up to the time of the impact, and 
regardless of whether he had _ actual 
-* knowledge of his imminent danger or 
the alleged negligence of the engineer. 
Federal Employers’ Liability Act, 45 
U.S.C.A. § 51 et seq.—Southern Ry. Co. 
y. Melton, 198 So. 588. 
; Ind.App. Under the Federal Employ- 
ers’ Liability Act, if trainman in charge 
of stationary train negligently failed to 
guard the rear thereof, and such negli- 
gence proximately contributed to death 
of engineer of train which ran into the 
rear of stationary train, fact that en- 
gineer was also negligent would not 
- preclude recovery for his death. Fed- 
eral Employers’ Liability Act § 1, 45 
- U.S.C.A. § 51.—Chicago & Erie R. Co. v. 
Patterson, 34 N.H,2d 960. 
- ~Ky. Where, if it were assumed that 
electrician could be treated as a li- 
' eensee, motorman on mining train neg- 
lected to obserye warning signal and 
ran train down' grade at an excessive 
rate of speed 
knowledge that track was obstructed, 
peril of electrician who was riding on 
train in accordance with custom was 
discovered so as to entitle electrician 
to appropriate care to avoid injuring 
-him.—Southern Mining Co. y. Childers, 
a aca S.W.2d 995, 283 Ky. 687. 


am § 103 
—- « G.0.A.Fla. Where railroad. section 
Beh injured when motorcar 
on which he was riding but which was 
being operated by another member of 
- erew ran into an open switch, the rail- 
road was guilty of negligence in leav- 
ing the switch open and ungyarded, 
and under the Federal Employers’ Li- 
ability Act contributory negligence on 
the part of the injured foreman did not 
ne bar recovery but simply required that 
damages should be diminished in pro- 
portion to the amount of negligence 
attributable to the foreman, Federal 
Employers’ Liability Act § 3, 45 US. 
GA. § 53.—Wiggins vy. Powell, 119 F. 
20.751; 
eA Ox: AsOhio,. 


n 


— tributable to Federal 
ae Employers’ Liability Act, 45 U.S.C.A. §§ 
ft 51-59.—Chesapeake & O. Ry. Co. v. 
Richardson, 116 F.2d 860, 
Where employee’s injuries are due 
solely to employee’s own negligence 
and where there is nothing to extenuate 
his conduct or confuse his judgment 
and his duty is as clear as its perform- 

ance is easy and he knows not only 
the imminent danger of the situation 
but how it can be averted, the Federal 
Employers’ Liability Act has no ap- 
plication, and there is no ground for a 
comparison of negligence on part of 
employer and employee. Federal Em- 
ployers’ Liability Act, 45 U.S.C.A. §§ 
51-59.—Chesapeake & O. Ry. Co. y. 
Richardson, 116 F.2d 860. 

Where foreman had _ directed em- 
ployees engaged in cutting steel rail to 
refrain from striking with their sledges 
until employees engaged in adjusting 
rail had reached a distance safe from 
flying chips and employee after helping 
adjust rail was struck in the eye by a 
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sliver of steel before he had reached 


a safe distance, the injury did not re- 


sult solely from negligence of employee © 


so as to preclude application of the 
Federal Employers’ Liability Act, not- 
withstanding that he contributed to his 
injury by turning his face toward the 
chiselers. Federal Employers’ Liability 
Act, 45 U.S.C.A. §§ 51-59.—Chesapeake 
a Ry. Co. v. ‘Richardson, 116 F.2d 

C.C.A.Wash. Where 
smokejack manufactured in railroad’s 
shop was placed: in baggage car and 
baggageman who upended the smoke- 
jack was injured by its sharp raw 
edges when he reached out to prevent 
it from falling, even if the baggageman 
was negligent in upending the smoke- 
jack and his negligence contributed to 
the accident, that fact would not bar 
recovery for injuries under Federal 
Hmployers’ Liability Act but was a 
circumstance to be considered in miti- 
gation of damages only. Federal Em- 
ployers’ Liability Act § 3, 45 U.S.C.A. § 
siya eae v. Seandrett, 115. F.2d 


unwrapped 


Ark. The Federal Employers’ Liabil- 
ity Act does not contemplate a recov- 
ery by an employee for the conse- 
quences of action exclusively his own 
but the fact that injured employee 
participated in the act which caused in- 
jury does not preclude recovery and if 
injured employee was guilty of neg- 
ligence contributing to the injury, the 
damages must be diminished in propor- 
tion to amount of negligence attributa- 
ble to the employee. Federal Employ- 
ers’ Liability Act, 45 U.S.C.A. 51 et 
seq.—Jones v. Kansas City Southern 
Ry. Co., 145 S’w.2d 969. 


Fla. Under Federal Employers’ Lia- 
bility Act, contributory negligence is 
not an absolute defense, but operates 
only to diminish amount of damages 
recoverable. Federal Employers’ Lia- 
bility Act, 45 U.S.C.A. §§ 51-59.—Atlan- 
ee Coast Line R. Co. v. McIntosh, 198 
0. 92. 
If plaintiff’s negligence is sole proxi- 
mate cause of injury, plaintiff cannot 
recover under Federal Employers’ Lia- 
bility Act. Federal Employers’ Lia- 
bility Act, 45 U.S.C.A. §§ 51-59.—At- 
Jantic Coast Line R. Co. vy. McIntosh, 
198 So. 92: 


Ind.App. Where injury or death to 
one operating under the Federal Em- 
ployers’ Liability Act is due primarily 
to his own negligence, no recovery can 
be had. Federal Employers’ Liability 
Act, 45 U.S.C.A. § 51 et seq.—Chicago & 
Erie R. Co. vy. Patterson, 34 N.H.2d 960. 


Ky., Under Federal Employers’ Lia- 
bility Act or under the common-law, 
recovery cannot be had for injuries to 
railroad employee if injury was caused 
solely by negligence of the employee. 
Federal Employers’ Liability Act, 45 
U.S.C.A.. § 51 et seq.—Louisville & N. 
R. Co. v. Stewart, 142 $.W.2d 119, 283 
Ky. 585. 

Or. The Federal Employers’ Liabili- 
ty Act is incorporated in the Jones Act, 
and under the former act contributory 
negligence of an employee does not bar 
recovery, but it is ground for appor- 
tionment of damages between employer 
and employee. Federal Employers’ Li- 
ability Act, 45 U.S:C.A. §§ 51-59; Jones 
Act, 46 U.S.C.A. 688.—McCauley v. 
Seo Atlantie»S.1/8.):Co.,, 1152 P.2d 


8 1031 : 

C.C.A.Mich. In action under the Fed- 
eral Employers’ Liability Act to: recov- 
er damages for death of switchman, 
evidence sustained recovery on theory 
that accident was caused by defective 
grabiron protruding beyond its normal 
position at side of car in violation of 
the Federal Safety Appliance Act, not- 
withstanding that switchman allegedly 
selected unnecessarily dangerous meth- 
od of performing his duties, since such 
circumstances amounted to no more 
than evidence of contributory negli- 
gence or assumption of risk which are 
removed from consideration by the 
act. Federal Safety Appliance Acts, §§ 
4, 1, 45 U.S.C.A. §§ 4, 8; Federal Km- 
ployers’ Liability Act, § 1 et seq., 45 


US.CA. $ 51 


ligence of fellow 


/ $e 
ion Depot Co. vy. Hillen, i 
Ark. In employee’s action ‘ 
corporate employer and fellow servants 
for injuries resulting from alleged neg- 
servants, while en- 
gaged in work of corporation not in- 
volving interstate commerce, under 
express statutory provision, contribu- 
tory negligence of employee, which 
would bar recovery against fellow 
servants, was not available to corpora- 
tion as a defense, and hence verdict 
allowing recovery against corporation 
while exonerating fellow servants from 


liability. was proper. Pope’s Dig. §§ . 
9130, 9131.—Dierks Lumber &. Coal 
Co. v. Noles, 148 S.W.2d 650. 
§ 1035 
Cal.App. In action against railrvad 


company for injuries sustained by em- 
ployee due to operation of train with 
defective brakes in violation of Safety 
Appliance Act, under the express pro- 
visions of Federal Employers’ Liability 
Act, contributory negligence of em- 
ployee, if any, would not defeat recov- 
ery. Federal Employers’ Liability Act 
§ 3, 45 U.S.C.A. § 53, and Federal Safe- 
ty Appliance Act § 9, 45 U.S.C.A. § 9. 
—Maurice v. State, 110 P.2d 706. 

Ga.App. Under Federal Employers’ 
Liability Act, recovery by plaintiff is 
not barred by his contributory negli- 
gence if negligence of défendant also 
proximately contributed to the injury. 
Federal Employers’ Liability Act. 45 
U.S.C.A. § 51 et seq.—Pollard v. Gam- 
mon, 12 S.W.2d 624, 63 Ga.App. 852. 

Ill. Under the Federal Employers’ . 
Liability Act, recovery for injuries is 
not barred merely because injured 
employee participated in the act which 
caused the injury. Federal Employers” 
Liability Act, 45 U.S.C.A. § 51 et a Na 
Walaite v. Chicago, R. I. & P. Ry. Co., 
33 N.H.2d 119, 376 Ill. 59, reversing 28 
N.E.2d 149, 306 IlLApp. 5. 

In action under the Federal Employ- 
ers’ Liability Act, issue is whether 
there was negligence on part of em- 
ploying carrier, and carrier is liable if 
injury to an .employee resulted, in 
whole or in part,- from negligence of 
any of the carrier’s other employers, 
since neglect of a coemployee in. per- 
formance of his duty is attributed to 
the employer, and contributory negli- 
gence is merely ground for diminishing 
the amount of recovery. Federal Em- 
ployers’ Liability Act, 45 U.S.C.A. § 51 
et seq.—Walaite v.. Chicago, R. I. & P. 
Ry, Co., .33 .N.H.2d° 119, 376 Tle. 59, 
reversing 28 N.B.2d 149, 306 Ill.App. 5. 

Ill.App. In action under Federal 
HWmployers’ Liability Act, any con- 
tributory negligence on part of em- 
ployee is immaterial on question of 
employer’s liability. Federal Employ- 
ers’ Liability Act’ § 1 et ‘seq., 45° U.S. 
C.A. § 51 et seq.—Werner y. Illinois 
Cent,’ *R:' "Coi,) 33) NYE a) 12057 3109" may, 
App. 292. 

Mo. Contributory negligence under 
the Federal Employers’ Liability Act 
operates only to diminish the damages, 
and the humanitarian rule does not 
necessarily apply in the sense that it is 
usually invoked under Missouri law. 
Federal Employers’ Liability Act. 45 
U.S.C.A. § 51 et seq.—Owen vy. Kurn, 
148° S.W.2d 519. 

W.Va. In action under Federal Em- 
ployers’ Liability Act to recover dam- 
ages for employee’s death, if employer 
violated no statute enacted for safety 
of employees which contributed to em- 
ployee’s death, the fact that employee 
may have been contributorily negligent 
does not bar recovery but simply de- 
volves upon jury duty to diminish dam- 
ages in proportion to negligence’ at- 
tributable to employee. Federal Km- 
ployers’ Liability Act, 45 U.S.C.A. §§ 
51-59.—Rash v. Norfolk & W. Ry. Co., 
12 S.H.2d 501. 


§ 1036 
Tenn.App. The statute requiring 
every factory where work is carried on 
which produces dust to be equipped 
with exhaust fans, pipes or hoods to 
remove the dust does not preclude an 
employer from relying upon defense of 
contributory negligence where employee 
seeks to recover for injuries resulting 4 
from. occupational disease alleged to : 


iy Vial 


x io. “Contributory _ negli- 
en is the doing of some act or an 


a want of ordinary care for his own 
ie safety, which is the proximate cause of 
oe. his injury though concurrent with some 
negligent act of the employer, and re-: 
ers to whether employee acted pru- 
dently in connection with matters aris- 
ing for his consideration during course 
of his employment and under circum- 
‘stances not contemplated by him as a 
part of the employment.—Chesapeake & 
, O. Ry. Co. v. Richardson, 116 F.2d 860. 
, ; Ark. Employers were not “insurers” 
of employee’s safety and were only re- 
quired to exercise ordinary care to 
furnish him a reasonably safe place to 
work, and employee was required to 
exercise ordinary care for his own safe- 
passe GROrEe vy. Henderson, 145 S.W. 
S.c. A servant must exercise ordi- 
nary care for his own protection, but 
need not examine appliances and places 
of work to discover latent defects or 
dangers that are not open to ordinary 
' |; observation... --Const... art..,9).§ 15.— 
Whisenhunt y. Atlantic Coast Line R. 

Co., 10 S.H.2d 305, 195 S.C. 213. 

c § 1040 

‘ Ark. A master must exercise reason- 
Z able care to furnish a safe place to 
work, and servant has right to assume 
that master has performed such duty.— 
ST ONGEE Stores v. Phelps, 145 S.W.2d 


Cal.App. An employee had a right 
to assume that employer had proyided 
if employee with a reasonably safe place 
to work.—Emery vy. Pacific Telephone 
& Telegraph Co., 110 P.2d 1079. 

A servant has a right to rely upon 
master’s inquiry respecting condition 
of things with which servant must 

4 work, and servant may assume that 
a such things are fit and suitable for 
4 ' use which he is directed to make of 

> them.—Emery v. Pacific Telephone & 

“ Telegraph Co., 110 P.2d 1079. 

7 Ill, Foreman who assured ear in- 
spector, before inspector crawled under 
car to replace loose brake shoe key, 
that foreman had set out a blue light, 
owed inspector a duty to protect him 
and warn engineer by placing a_ blue 
light on the engine, or otherwise, and 
a inspector had right under the Federal 

Employers’ Liability Act to rely on 
foreman’s assurance that blue light 
had been placed on the engine. Ied- 
eral Employers’ Liability Act, 45 U.S. 
C.A. § 51 et seq.—Walaite v. Chicago, 


. " RRS Pi Ryt>Coh? 83" N.Hi2d! 119, 376 
4 Ill. 59, reversing 28 N.H.2d 149, 306 
3 Ill.App. 5. 

i Mass. The right of employee to rely 


upon any assurance of employer in re- 
lation to horses which employee was 
driving when he sustained injuries as 
result of fact that the horses ran away 
was not absolute and whether employee 
in relying upon the alleged assurance 
exercised proper care, was a question 
of fact—RKlein v. Keresey, 29 N.E.2d 
703. 

Minn. A servant is guilty of contrib- 
utory negligence if he fails to exer- 
cise reasonable care for his own safety, 
but’ the servant may act until he learns 
the contrary, on the reasonable as- 
sumption that the master has dis- 
charged his duty of exercising due 
care to provide safe instrumentalifies 
and materials with which to do the 
work and that the master would warn 
him of any dangers incident to their 
use, where there is such danger.—Sym- 
* ons v. Great Northern Ry. Co., 293 N. 
a  -Wwri0808. 

Pa. An assurance by foreman, when 
employee complained of effect of dust, 
that “There is nothing in it. Take 
a drink of liquor now and again and 
it will be O. K.’’, rebutted charge of 
contributory negligence as affecting em- 
ployee’s right to recover for damages 
-for silicosis. 43 P.S. § 5.—Kebel v. 
Standard Sanitary Mfg. Co., 16 A.2d 
534, 340 Pa, 313. 


omission. by the employee amounting to ~ 


ances with which to work. 


A servant has a right to rely on the 
master and to presume that the niaster 
has discharged his duty of providing 
a safe place to work and safe appli- 
Const. art. 
9, § 15.—Whisenhunt vy. Atlantic Coast 
Hae R. Co.,' 10..8.6,2d) 305,,\,195,-S-C; 
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Cal.App. An employee will be held 
to have known of defects in things 
with which employee must work when 
defects are so obvious that employee 
must have known thereof, or refused 
to open his eyes and see, or when 
employee was. put upon inquiry by 
some discovery or suggestion of dan- 
ger which it was gross carelessness for 
him to neglect, and such principle is 
applicable to an_invitee-—Emery  v. 
Pacific Telephone & Telegraph Co., 110 
P.2d 1079. 

Ga.App. The duty of inspecting ap- 
pliances for defects is one of the ab- 
solute duties of the master, and pri- 
marily the servant’s means of knowl- 
edge of latent defects are not to be 
considered as equal to those of the 
master. Code, §§ 66-301, 66-303.—AI- 
ford v. Zeigler, 16 S.E.2d 69. 


Mo.App. The employers of a 17 year 
old housemaid were not liable for in- 
juries allegedly received when house- 
maid ran needle into her hand while 
brushing ashes from top of. bridge 
table where housemaid was experienced 
and knew that a pin or needle might 
be found on a table which she was re- 
quired to clean, and housemaid claimed 
to have looked at table when wiping it, 
and there was no direct evidence as 
to how ucedle happened to be upon 
table.--Vietraschke y. Pollnow, 147 S. 
W.2d. 167. 


S.C. Master could not relieve itself 
from liability for injuries of servant 
on ground of his contributory negli- 
gence unless it could show, not only 
that servant knew danger or that. it 
was so obvious that he should have 
known it, but also that servant com- 
prehended or appreciated the danger. 
Const. art. 9, § 15.—Whisenhunt v. At- 
lantie Coast Line R. Co., 10 S.E.2d 305. 
195 S.C. 213. 

1056 


§ 

C.C.A.Ohio. “Contributory negli- 
gence’ is the doing of some act or an 
omission by the employee amounting to 
a want of ordinary care for his own 
safety, which is the proximate cause of 
his injury though concurrent with some 
negligent act of the employer, and re- 
fers to whether employee acted pru- 
dently in connection with matters aris- 
ing for his consideration during course 
of his employment and under circum- 
stances not contemplated by him as a 
part of the employment.—Chegsapeake & 
O. Ry. Co. vy. Richardson, 116 F.2d 860. 

Ky. Under Federal Hmployers’ Lia- 
bility Act or under the common law, 
recovery cannot be had for injuries to 
railroad employee if injury was caused 
solely by negligence of the employee. 
Federal Employers’ Liability Act, 45 
U.S.C.A. § 51 et seq.—Louisville & N. 
R. Co: v: Stewart, 142 S.W.2d 119, 283 
Ky. 585. 

S.C. The test of a master’s liability 
for injuries of servant, in a case found- 
ed upon negligence, is whose negligence 
is the proximate cause of the injury. 
Const. art. 9, § 15.—Whisenhunt y. At- 
lantic Coast ine R. Co., 10 S.H.2d 
305, 195_S.C. 213. 

§ 1057 

S.C. Where painting contractor’s 
employee was injured when he fell in 
theater building from scaffold which 
he and a fellow workman had volun- 
tarily constructed by placing a board 
with one end on seat tier in balcony 
and the other end on scaffold which 
general contractors had _ constructed, 
employee himself created a dangerous 
place to work, and it was the creation 
of that unsafe place to work that con- 


maintain a common law. to: 


. damages on 


. cause” of 


against ge 1 contractors 
ground that injury w 
sustained through contractors’ neg! 
gence.—Davis v.. PMleming, 13 
434, 196 S.C. 343. is 


lanterns too near. approaching trai: 
which he was attempting to flag and 
was struck could not recover from rai 
road employer because the “proximate 
switchman’s injuries was 
switchman’s contributory negligence. 
Bird v. Lowden, 32 N.E.2d 650, 3 
TApp.,139.-5, 
§ 1060 


Ky. Where motorman operat 
mining train negligently failed to ob 
serve warning signal, and where rul 
prohibiting other than motormen an 
brakemen from riding trains had 
abandoned, as to electrician, € 
cian who was injured when he j 
from train immediately before colli 
was not barred by contrivutory neg) 
gence from recovering therefor 
ground that his negligence was ‘* 
cause” of injury.—Southern Minir 
v. Childers, 142 S.W.2d. 995, 283 
687. aa Ee a; 

Miss. A railroad was not liabl fe 
death of head brakeman who, contrar 
to instructions not to couple 
hose from engine to dumping _ 
dumping cars until point of unloadii 
coupled the dumping line to ths nee 
at point of loading causing car to : 
and cover the brakeman in about 
seconds, since such conduct on part o 
brakeman was the ‘proximate ca 
of his death. Federal Hmployer 
ability Act, 45 U.S.C.A. § 51 e 
ane M. & N. R. Co. v. Madden, 


§ 1070 rs 
An employee who can assure 


Pa. 


ployee walks into an open elevator 
without first feeling his way, hei 
ligent, and if while in semi-darknes 


he does not use either his sense of sight 


or his sense of feeling as a guide, bu 
walks into an opening merely becau 
he assumes that the elevator is at thi 
floor, he is negligent, but if in se 


darkness he uses his sense of sight as 


carefully as he can and reasonably be 


lieves that he can see his way and if his — 
ue 


sense of sight deceives him, he™ 
may not be negligent and questio 
for the jury.—Bailey v. Alexander R 
ty .Co., 20 A.2d, 754,342) Va. 362, 
An employee must avail himsel 
senses, for self-protection.—Ba 
Alexander Realty Co., 20 A.2d 7 
Pa. 362. or Bucihvemnt 
Where carpenter engaged in repairi 
hotel building did not exercise his se 
es of sight or touch to determine whet 
er elevator was at his floor level bi 
assumed that elevator must be in p: 
tion because door could be opened, ca 
penter was barred by failure to exe 
cise ordinary care from recovering fro 
building owner for injuries sustained in 
fall down elevator shaft, though owne’ 
was allegedly negligent in failin 
provide lights in vicinity of elevator. 
Bailey v. Alexander Realty Co., 20 A. 
754, 342 Pa.'362. aes 8 


§ 1071 5 is 
S.c. A servant must exercise ordi-— 
nary care for his own protection, but- 


need not examine appliances and places 
of work to discover latent defects or 
dangers that are not open to ordinary 
observation. Const.) “arte. o. 1 sue lee 
Whisenhunt v. Atlantic Coast Line R, 
Co., 10 S.H.2d 305, 195 S.C. 213. 
§ 1076 

Ark. An inexperienced employee, suf- 
fering injuries to his feet from con- 
erete burns as result of wet concrete 
slushing over his boot tops while he 
was spreading it without having been 
cautioned or warned by-employer about 
dangers incident to working in wet 
concrete, was not guilty of contribu- 
tory negligence barring recovery of 


E20 
Scape 
1059 ieee 
IiLApp. Switchman who held signal 


er 


ae 
: 
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§ 1076 
‘damages from employer.—Harmon Vv. 
Harrison, 147 S.W.2d 739. 


La.App. Where farm hand was di- 
rected to drive a tractor across a 
‘bayou and after driving tractor to top 
of opposite bank front wheels struck a 
log and farm hand tried to foree trac- 
tor forward instead of waiting until 
he received assistance from other fel- 
low laborers, as a result of which trac- 
tor fell over upon him, farm hand 
was contributorily negligent and could 
not recover from employer for injuries. 
—Williams v. Westdale Corporation, 3 
$So.2d 684. 

§ 1078 


S.C. Where an injured servant has 
a choice of two ways to perform a duty, 
one of which is safe and the other ob- 
viously dangerous, and he adopts the 
dangerous way and is injured, the 
servant is guilty of contributory negli- 
gence as a matter of law and is barred 
from recovering for his injury.—Whis- 
enhunt v. Atlantic Coast Line R. Co., 
HOPS t 2073055195) S.C. 213° 

Tex.Civ.App. In suit by widow and 
‘children for exemplary’ damages for 
death of pipe line company’s connection 
foreman who was burned when oil from 
pipe which was being cut with acety- 
Jene torch caught fire, where foreman 
had been employed by company for 22 
‘years and had long experience with 
tools and method of work, and he had 
charge of details of work being done, 
he was guilty of contributory negli- 


gence barring recovery.—Tullos v. Tex- 


r oy operator was rightfully 


extremely hazardous 


as Pipe Line Co., 145 S.W.2d 267, error 
dismissed, judgment correct. 


§ 108: 
Where railroad _ section 
foreman who was injured when = mo- 
torear on which he was riding but 
which was being operated by another 
member of crew ran into an open 
‘switch, the foreman who was riding 
in a position near the front of the 
ear and ahead of the operator was 


C.C.A.F la. 


under duty to keep a lookout of which 


duty he was not relieved even if the 
operating the 
car. Wederal Employers’ Liability Act 
§ 1 et seq., 45 U.S.C.A. § 51 et seq.— 
Wiggins v. Powell, 119 F.2d 751. 
Mo.App. A railroad employee work- 
ing on or about tracks is under a duty 
‘to look out for his own safety and 
the employees of the railroad engaged 
in the operation of trains owe him no 
duty to look out for him or take 
measures for his protection unless and 
until they discover him in a position 


of peril—Landes v. Thompson, 148 §. 
W.2d 78. ; 


§ 1086 
Wa. If employee operating a meat 


grinder had a safe method to operate 


machine open to him rather than an 
one, it was his 
duty to use the safe method.—Schlain 
iW Richardson, 12, S.B.2d 799. 

§ 1088 


Ark. Where experienced cotton gin 


foreman released clutch to stop gins 


and while gin was in motion inserted 
his hand under breast of gin and at- 
tempted with a cotton stick to unclog 
‘cotton which had become impacted in 
ribs of gin stand, although pulleys, 
belts and seed augur which were driven 
off sume line shaft as saws, and were 
visible to foreman, were still running, 
foreman could not recover for injuries 


sustained when stick caught in the re- 


volving saws which jerked or pulled his 
hand in contact therewith, since he as- 
sumed the risk of injury, or was guilty 
of contributory negligence in failing to 
look to see that which was obvious.— 
Bufkin vy. McDaniel, 146 S.W.2d 157. 
s.C. Master could not relieve itself 
from liability for injuries of servant on 
ground of his contributory negligence 
unless it could show, not only that 
servant knew danger or that it was so 
obvious that he should have known it, 
but also that servant comprehended 
or appreciated the danger. Const. art. 
9, § 15.—Whisenhunt vy. Atlantic Coast 
ine, a. (CO., 10 'S.1).20 7805,".195 S.C. 


PERE 
§ 1106 
Ky. Employer which, as to electri- 
eian, had abandoned rule prohibiting 


MASTER AN 


i hs \ 
other than motormen and brakemen 


ia a pe aie 8: 


) SERVA 


’ 


from riding on mining trains, could 
not avoid liability for injuries sus- 
tained by electrician through alleged 
negligence of motorman by reliance on 
asserted status of electrician as a tres- 
passer.—Southern Mining Co. y. Chil- 
ders, 142 S.W.2d 995, 283 Ky. 687. 
§ 1115 

Kan. Where a master orders a sery- 
ant into a situation of danger, and in 
obeying the command the seryant is 
injured, he will not be charged with 
“contributory negligence’, or with an 
“assumption of the risk’, unless the 
danger was so glaring that no prudent 
man could have encountered it, even 
under such orders, provided he acts 
with reasonable prudence in executing 
such orders.—Rush y. Brown, 109 P.2d 
84, 153 Kan. 59. 

§ 1117 

Kan. Where a master orders a servy- 
ant into a situation of danger, and in 
obeying the command the servant is in- 
jured, he will not be charged with 
“contributory negligence’, or with an 
“assumption of the risk’. unless the 
danger was so glaring that no prudent 
man could have encountered it, even un- 
der such orders, provided he acts with 
reasonable prudence in executing such 
orders.—Rush y. Brown, 109 P.2d 84, 
153 Kan. 59: 


§ 1124 , 

C.C.A.Ohio. Acts by’ an employee un- 
der the stimulus of sudden peril or in 
the case of an emergency requiring im- 
mediate decision are not to be measured 
by the same standard as acts performed 
with ample time for reflection and an 
intelligent choice of means.—Chesapeake 
Soe Ry. Co. v. Richardson, 116 F.2d 

Tex.Civ.App. Car repairman who re- 
ceived instruction to proceed to desig- 
nated station to repair leaking tank car 
was not excused from effect of his neg- 
ligence in jumping from freight train 
which failed to stop because of conduc- 
tor’s failure to so direct the engineer, 
by fact that instructions directed re- 
pairman to proceed on “first thing 
available” and that repairman and help- 
er on approaching station allegedly saw 
oil dripping from tank ear, since drip- 
ping oil was not such an imminent dan- 
ger or hazard to railroad property as 
would have caused a reasonably pru- 
dent person: to jump from the moving 
train in order to stop the leak.—Inter- 
national-Great Northern R. Co. v. Low- 
ry, 153 S.W.2d 260, error. refused. 

§ 1152 

Okl. An action under the Federal 
Employers’ Liability Act for personal 
injuries must be commenced within 
two years from the date of the injury, 
rather than from the date when the 
result of the injury becomes apparent. 
Federal Employers’ Liability Act, 45 
U.S.C.A. §§ 51-59.—Moore y. Atchi- 
SOM Peis. Hse he ©O:, hOs iP. 2d cobs 


§ 1155 

Ala. A count which 
signal inspector was railroad’s em- 
ployee and that while acting within 
scope of his employment he was en- 
gaged in working about a signal sys- 
tem at a certain point on track, in 
checking the signal system or switches 
on the track which was used in trans- 
porting interstate commerce and that 
inspection was in furtherance of in- 
terstate commerce was not demurrable 
on ground that it did not sufficiently 
show that inspector was engaged in in- 
terstate commerce at time of accident. 
Federal Employers’ Liability Act,, 45 
U.S.C,A. § 51 et seq.—Southern Ry. Co. 
v. Melton, 198 So. 588, 

§ 1159. 

Pa.Com.Pl. An averment that de- 
fendant failed and omitted to perform 
any and all of its statutory duties with 
relation to plaintiff's safety is too gen- 
eral; defendant is entitled to know 
what statutory duties defendant failed 
and omitted to perform.—Wascavage y. 
Susquehanna Collieries Co., 15 North- 
umb.L.J. 59. 


averred that 


§ 1161 
Fla, In action against lumber com- 
pany and persons employed to load 


logs for injury’ to truck driver’ by 


breaking of rie 


operator of clay mine for 


Selle 
tree used as mast 
loading, declaration was sufficient t 
state cause of action against the three 
defendants.—Putnam Lumber Co.  v. 
Berry, 2 So.2d 133: iin 

Ga.App. A petition in action against 
death of 
plaintiff’s minor son as result of acci- 
dent caused by overloading of truck, 
which son was driving for a_ third 
party while hauling cay from mine to. 
operator’s plant, was subject to general 
demurrer where petition alleged that 
operator exercised right to control 
loading of truck and, through opera- 
tor’'s agents, negligently overloaded it, 
but did not allege that operator fur- 
nished defective machinery or incom- 
petent fellow servants, and petition 
showed that negligence, if any, of op- 
erator was known to plaintiff's son. 
Code 1933, § 66-301.—Davis v. Georgia 
Coating Clay Co., 11 S.E.2d 60. 

Ga.App. Petition alleging that truck 
driver informed his employers that the 
truck had defective lights and brakes, 
and that driver was assured that truck 
was safe for operation and was direct- 
ed to drive the truck, and alleging 
that while the driver was operating 
the truck the lights failed, causing the 
driver to be left on highway in com- 
plete darkness and causing the truck 
to run off the road down an embank- 
ment, and that the accident caused the 
death of the truck driver, stated a 
cause of action for death of the driver 
and was not subject to general demur- 
rer. Code, §§. 66.291, 66-303.—Alford 
v. Zeigler. 16 S.E.2d 69 j 


Ind.App. In action against employ- 
er for occupational disease caused by 
violation of Factory Act, complaint al- 
leging in detail the kind of grinding 
machines and wheels at which plain- 
tiff worked, and alleging that employer 
failed to provide exhaust fans or blow- 
er devices, obviously referred to grind- 
ing machines and wheels as well as 
other machinery, and_ sufficiently — al- 
leged failure to provide exhaust fans 
for grinding wheels as required by 
statute. Burns’ Ann.St. § 40-1101.— 
meee v. Dalton Foundries, 34 N.E.2d 

Mo. In action against railroad. re- 
ceivers for injuries to switechman 
caused by inefficient handbrake on car 
belonging to another company, petition 
alleging that the car was being hawied 
on defendants’ line in interstate com- 
merce sufficiently showed duty to equip 
with efficient handbrakes under Federal 
Safety Appliance Act, Federal Safety 
Appliance Act, § 2, 45 U.S:C.A. §,11.— 
Wild v. Pitcairn, 149 S.W.2d 800. 

N.Y.Sup. In employee’s action at 
law for damages for personal injuries 
allegedly resulting from  employer’s 
failure to equip factory with ventilat- 
ing equipment required by the Labor 
Law, the complaint sufficiently alleged 
facts showing the employer’s fault as 
against motion to dismiss. Rules of 
Civil Practice, rule 107; Labor Law, 
§§ 200, 299.—Weydig v. Cole Blectric 
Products, 25 N.Y.S.2d 863. 

_ Pa.Com,Pl.. An averment that the in- 
juries and damages sustained by plain- 
tiff resulted from the negligence of de- 
fendant in that defendant failed to re- 
pair a passageway used by plaintiff, 
failed to keep its premises reasonably 
safe, omitted to use due care and pro- 
vide plaintiff a reasonably safe place 
to work and failed to use every precau- 
tion to insure the safety of its work- 
men as required by law, furnish de- 
fendant all information necessary to 
prepare an affidavit of defense when 
read in conjunction with other para- 
graphs which allege the purpose of the 
construction of steps where plaintiff 
worked and allege the duty of defend- 
ant to insure the safety. of the plaintiff 
and provide and maintain safe passage- 
way for his use.—Wascavage y. Susque- 
bapng Collieries Co., 15 Northumb.L.J. 

Tex.Civ.App. Petition alleging that 
street car ran off tracks because of 
defective condition of tracks, that mo- 
torman attempted to place the street 
car back on the tracks by means of a 
rerailer or “frog,” that the frog be- 


- 


trengt 
ray 


pany which informed motorman that 
the track would be immediately put 
into good repair, and that motorman 
elieved and relied on such promise, 
stated a prima facie case against the 
traction company for motorman’s in- 
juries. Rey.St.1925, art. 6439—Rene- 
gar v. Fort Worth Transit Co., 143 S. 
W.2d 443. 
§ 1162 

Ga.App. In employee’s suit against 
his employer, who was a resident of 
county in, which suit was brought, and 
against nonresident bottling company 
for injuries sustained when bottle con- 
taining carbonated soft drink exploded, 
_ petition alleging that employer was 
negligent in failing to warn employee 
that bottle might explode was insuffi- 
cient to state a cause of action against 
employer. where it was not alleged 
that employer knew that the particular 
bottle had been overcharged and was 
likely to explode or that any warning 
which emnvloyer might have given could 
have prevented bottle from exploding, 
and the trial court properly sustained 
general demurrers to the petition and 
dismissed the petition as to both em- 
ployer and company. Code 1933, 8§ 
66-301, 66-303.—Daugherty v. Summer- 
all, 13 S.E:2d > 705. 


Ga.App. Where housekeeper was in- 
jured when one of the stringers of 
back door steps became rotten causing 
nails holding the tread to become loos- 
ened and allowing the tread to slip off 
and petition in action for injuries 
failed to allege that the employer had 
knowledge of the decayed condition of 
the underside of the stringer but al- 
leged that rotten condition did not ex- 
ist and was not apparent at time that 
repairs had been made to the _ steps 
some 13 months prior to the fall and 
that at the time of the fall the condi- 
tion could not be seen by ordinary ob- 
servation, housekeeper could not recov- 
er for injuries, since to have discoy- 
ered the defect would have required 
inspection of the underside of the steps 
and the~exercise of extraordinary de- 
gree of diligence whereas employer 
was only required to use ordinary dili- 
gence to make the place to work safe. 
Code, § 105-401.—Williamson v. Kidd, 
15 S.E.2d 801. 


§ 1164 

Ind.App. A complaint alleging that 
employee was employed to haul live- 
stock in employee’s truck, that while 
accompanied by one of employers on 
reaching highway intersection, while 
employee slowed down and prepared to 
stop, accompanying employer said, “Go 
ahead,” whereupon employee proceeded 
to intersection and collided with auto- 
mobile, failed to state cause of action 
against employers who did not comply 
with Workmen’s Compensation Act, in 
absence of allegations which charged 
employers with knowledge of approach 
of automobile, or that by exercise of or- 
dinary care such employer could have 
discovered the approach in time to have 
avoided the danger. Burns’ Ann.St. §§ 
40-1210, 40-1601, 40-1602—Conway v. 
Park, 31 N.H.2d 79. 

§ 1169 

Ga.App. In employee’s suit against 
his employer, who was a resident of 
county in which suit was brought, and 
against nonresident Botiing company 
for injuries sustained when bottle con- 
taining carbonated soft drink exploded, 
petition alleging that employer was 
negligent in failing to warn employee 
that bottle might explode was insuffi- 
cient to state a cause of action against 
employer, where it was not alleged 
that employer knew that the particular 
bottle had been overcharged and was 
likely to explode or that any warning 
which employer might have given 
could have prevented bottle from ex- 
ploding, and the trial court properly 


3 ; 6 
Summerall, 


i 
loy | comp Code 
301, 66-303.— Sane 
¢ 13 S.H.2d0! 7705. { 
-Tex.Civ.App. Petition alleging that 
street car ran off tracks because of 
defective condition of tracks, that mo- 
torman attempted to place ear back 
on tracks by means of a rerailer or 
“frog”, that frog became fastened be- 
tween broken parts of pavement, that 


VA Pike ania while in an awkward posi- 


tion under street car exerted his 
strength in an effort to remoye the 
frog, that frog was released unexpect- 
edly and caused motorman to strain 
himself, that motorman had previously 
reported defective condition of tha 
tracks to the transit company which 
informed motorman. that the tracks 
would be immediately put into good re- 
pair, and that motorman believed and 
relied on such promise, was not demur- 
rable on ground that there was an ab- 
sence of a showing of “proximate 
cause.” Rey.St.1925, art. 6439.—Rene- 
gar vy. Fort Worth Transit Co., 143 S. 
W.2d 443. 
§ 1174 

Ga.App. A petition in action against 
operator of clay mine for death of 
plaintiff's minor son as result of ac- 
cident caused by overloading of truck, 
which son was driving for a_ third 
party while hauling clay from mine to 
operator’s plant, was subject to general 
demurrer where petition alleged that 
operator exercised right to control 
leading of truck and, through opera- 
tor’s agents, negligently overloaded it, 
but did not allege that operator fur- 
nished defective machinery or incom- 
petent fellow servants, and petition 
showed that negligence, if any, of oper- 
ator was known to _ plaintiff’s son. 
Code 1933, § 66-301.—Davis v. Georgia 
Coating Clay Co. 11°S.E:2d 60. Ps 

§ 1175 

Ga.App. A petition in action against 
operator of clay mine for death of 
plaintiff's minor son as result of ac- 
cident caused by overloading of truck, 
which son was driving for a _ third 
party while hauling clay from mine to 
operator’s plant, was subject to general 
demurrer where petition alleged that 
operator exercised right to control 
loading of truck and, through opera- 
tor’s agents, negligently overloaded it, 
but did not allege that operator fur- 
nished defective machinery or incom- 
petent fellow servants, and _ petition 
showed that negligence, if any, of 
operator was known to plaintiff’s son. 
Code 1933, § 66-301.—Davis v. Georgia 
Coating Clay Co., 11 S.H.2d 60. 

Ga.App. In action by plumber’s 
helper against an employer for inju- 
ries sustained as result of negligence of 
a fellow servant, based on alleged neg- 
ligence of the employer in employing 
the fellow servant and failing to com- 
ply with city ordinance requiring the 
hiring of an employee who has passed 
examination required by ordinance, 
complaint which failed to show that the 
helper did not know of alleged incom- 
petency of fellow servant, and could 
not have discovered such incompetency 
by exercise of ordinary care, or did not 
have equal means with employer of 
knowing of such incompetency, was 
fatally defective. Code 1933, §§ 66-301, 
66-304.—Strickland v. Foughner, 12 S. 
H.2d 371, 63 Ga.App. 805. 


§ 1178 
Iowa. Under statute providing that 
in negligence action by employee 
against employer or by passenger 
against common carrier, defendant shall 
haye burden of proving contributory 
negligence, and that in such cases con- 
tributory negligence may he pleaded in 
mitigation of damages, plaintiff need 
not plead freedom from ‘contributory 
negligence, and defendant may plead 
and prove contributory negligence only 
in mitigation of damages. Code 1939, § 
11210.—Band vy. Reinke, 298 N.W. 865. 
230 Iowa 515. : 
§ 1196 
Ark. A master is presumed to have 
discharged duty of exercising reason- 
able care to furnish a safe place for em- 


§ hi 

Ark. No presumption of neglige 
on part of master arises from mere 
happening of accident which caused 
injury to servant.—Harmon y. J 
son, 147 S.W.2d 35. ° "i 19: 

Ark. Although duty ‘is upon master | 
to exercise ordinary eare to pe 
safe appliances and a safe pla 
work, in absence of evidence showing 
failure to exercise such care, the pre: 
sumption, is that the master perforn 
his duty.—Harmon y. Morrison, 1 
W.2d 35. add 

Ark. Where an employee _ allege 
that he was injured in an explosi 
in an underground transformer y: i 
maintained by electric company, and 
that explosion would not have happened — 
except for negligence of employer, 
was caused by something in connecti 
with equipment or operation of ele 


* trical system over which employer had 


entire control, and that cause 
plosion was unknown to employee, a 
electric company offered undispate 
proof that there was no gas in manhol 
or in vault and that its equipment was — 
in perfect condition and of stand: 
make, and that cause of explosion w: 
unknown, company’s evidence was suf- 
ficient to overcome the presumption o 
negligence arising under the “res a 
loquitur’”’ doctrine, and, in absence i 
showing of negligence, employee could 

not recover for injuries.—Heard v. Ar- 

a Sia Power & Light Co., 147 S. 


Ark. In employee’s action for 
ries sustained in explosion in unde 
ground transformer vault, burden w 
upon the employee to prove spe 
acts of negligence relied @n.—Heard vy 
Arkansas Power & Light Co.,. 147 S. 
W.2d 362. er 

Mass. In employee’s action agair 
employer for injuries alleged to have 
been caused by defendant’s negligence 
in furnishing plaintiff with defective | 
piece of timber for use in moving stone 
crusher from. trailer truck to found: 
tion at defendant’s quarry, burden w 
on plaintiff to show affirmatively tha 
defendant failed to exercise reasonable 
eare to provide for plaintiff appliances | 
reasonably suitable for his work— — 
Mucha vy. Northeastern Crushed | 1 
Co., 30 N.B.2d: 870, 307 Mass. 592: — 

Miss. A railroad was not liable ur 
der doctrine of “res ipsa loquitur 
death of head brakeman, who couple 
up air hose feeding dump eylinders | 
dump cars causing a car to dump 2 
cover the brakeman on ground Tacos 
with valve lever closed ear could not 
have dumped prematurely had equip 
ment been in reasonably safe condi i 
for use, where evidence showed 
valve lever was in open or dumpin 
position and brakeman had had i 
structions from conductor to see th 
cars were in safe ¢condition to coupl 
into train. Wederal Employers’ Liabil- 
ity Act, 45 U.S.C.A. § 51 et seq._Gulf 
M. & N. R. Co. v. Madden, 200 So. 11 


“4 


ot 


handbrakes is absolute and mandatory, — 
and plaintiff need not prove nezligencee™ 
of carrier, but proof of failure of 
handbrake to work efficiently when — 
used in customary and proper manner ~ 
fastens liability on carrier without 
proof of specific defect. Federal Safe- 
ty Appliance Act, § 2, 45 U.S.C.A. § 11. 
—Wiild v. Pitcairn, 149 S.W.2d 800. 

N.H. In carpenter’s common law ac- 
tion against employer for negligence 
resulting in carpenter being injured 
when defective plank in floor of stag- 
ing on which carpenter was working 
broke, where employer had furnished 
material with which staging was con- 
structed by carpenter, carpenter had 
burden of showing. a breach of duty 
on employer’s part with. respect to fur- 
nishing a sufficient and suitable supply 
of planks for erection of staging. 
pean v. HE. J. Pinney; Inc., 18 A.2d 
750. 

Pa. An employee was not required’ 


§ 1200 


to show, as basis for recovery from 
; employer for silicosis allegedly con- 
tracted because of violation of factory 
J statute, the availability or practicabil- 
ity of more sufficient devices for dust 
prevention, but only to show that ex- 
haust fans in use were not proper or 
sufficient compliance with statute. 43 
P.S. § 5.—Rebel v. Standard Sanitary 
»  £-Mfg. Co., 16 A.2q 534, 340 Pa. 313. 
rvs Tex.Civ.App. .In action by employee 
Be against railroads for injuries sustained 
‘when car was derailed, employee’s al- 
ternative plea that if he was mistaken 


as to nature of alleged negligence of 
oa railroads previously mentioned, then 
ee negligence consisted in some other neg- 
ae ligent acts unknown to him but known 
to the railroads, and that tracks, en- 
gine and cars were all in immediate 
ae control of railroads when accident hap- 
~~ ~pened, and that accident would not 
“S have occurred but for some negligent 
so act of railroads, the exact nature of 


which employee was unable to identify 
better, authorized’ application of the 
tule of “res ipsa loquitur.’’—Texas & 
Pac. Ry. Co. vy. Cassaday, 148 S.W.2d 
471, error dismissed, judgment correct. 


rinks 
y _ Tex.Civ.App. The mere fact that 
Ry brakeman received an injury to his eye 


ee 
i 


Pm) 
a 


did not establish negligence against 
railroad.—Emmons vy. Texas & P. Ry. 
Co., 149 S.W.2d 167, error dismissed, 
judgment correct. 
- ‘Where hot sand which put out_brake- 
man’s eye may have happened from 
two or more causes for some of which 
_ railroad would not be liable and one 
cause was not more probable than the 
other, “res ipsa loquitur”’ did not ap- 
») ply.—Emmons vy. Texas & P. Ry. Co, 
149 S.W.2d 167, error dismissed, judg- 
_ ment correct. 


Va. A master has common-law duty 
to use ordinary care in supplying an@ 
maintaining suitable and safe instru- 

mentalities for performance of work by 
pu ‘servant, but the obligation extends no 

further than to exercise ordinary care, 
and servant must show that appliance 
in question was defective, that employ- 
wer knew or ought to have known of 
the defect, that employee did not 
know of it, and that injury resulted 
in spite of employee’s ordinary care. 

Steves v. Mirakian, 12 S.H.2d 780. 
_ Wash. Where the proximate cause of 
accident to employee was the negli- 
gence of employee and his fellow work- 
men in failing to securely stake a buzz 
saw which had been moved and re- 
staked three or four times by them, 
doctrine of ‘“‘res ipsa loquitur’’? was in- 
Bee emer vy. Shoultes, 110 P. 


641. 
§ 1201 
ea €.C.A.Mo. To hold a master re- 
sponsible for injuries, a servant must 
show by substantive proof that the ap- 
- plianeces furnished were defective and 
knowledge of the defect or some omis- 
sion in regard thereto, and negligence 
of master will not be inferred from 
- mere fact that injury occurred, or from 
if _ presumption of care on part of serv- 
ant, since there is equally a presump- 
_ tion that master performed his duty.— 
Southern R.' Co. v. Stewart, 115 F.2a 
Pao Lal, 
ny Ill.App. Where employee sought to 
. wecover for injuries resulting from an 
alleged inefficient hand brake on a rail- 
road car, failure to provide adequate 
- safety appliance required by the Fed- 
eral Safety Appliance Act could be in- 
ferred from the failure of hand brake 
fe, to function properly. Federal Safety 
_ Appliance Act, 45 U.S.C.A. § 1 et seq. 
—Herb vy. Pitcairn, 29 N.E.2d 5438, 306 
IllApp. 583. 
os Ky. Under Federal Employers’ Lia- 
bility Act mere happening of an ac- 
cident is insufficient to warrant re- 
. covery, but there must be a showing 
. by either direct or circumstantial evi- 
dence that there was negligence on 
part of carrier, its agent or servant, 
in that it owed a care or duty which 
jt failed to exercise. Federal Employ- 
ers’ ‘Liability Act, 45 U.S.C.A. 51 et 
seq.—Louisville & N. R. Co. v. Stewart, 
142 S.W.2d 119, 283 Ky. 585. 
N.Y.Sup. The duty of maintenance 
and repair of water closet tank was on 


jo ih 
ny 


ei iia es 
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owner but “res ipsa loquitur’’ was in- 
applicable, and in absence of proof of 
disrepair and knowledge or actual or 
constructive notice, recovery could not 
be had for want of a showing of neg- 


ligence, Labor Law, §§ 295, 316.— 
Menaged vy. Emigrant Industrial Say. 


Bank, 21 N.Y.S.2d 238 
§ 1202 
C.C.A.Mo. To hold a master re- 


sponsible for injuries, a servant must 
show by substantive proof that the ap- 
plianeces furnished were defective and 
knowledge of the defect or some omis- 
sion in regard thereto, and negligence 
of master will not be inferred from 
mere fact that injury occurred, or 
from presumption of care on part of 
servant, since there is equally a_ pre- 
sumption that master performed his 
duty.—Southern R. Co, v. Stewart, 115 
F.2d 317. 

C.C.A.Mo. In action for death of 
switchman whose arm was crushed by 
impact between couplers of cars which 
he was attempting to couple, where 
plaintiff charged that defendant had 
violated the Safety Appliance Act by 
furnishing interstate cars not equipped 
with couplers coupling automatically 
by impact burden of proof was upon 
plaintiff. Safety Appliance Act, 45 U.S. 
C.A. 1 et seq.; Federal Employers’ 
Liability Act § 1, 45 US.C.A. § 51.— 
Southern Ry. Co. y. Stewart, 119 F.2d 
85, modifying 115 F.2d 317. 

§ 1205 

Fla. Although assumption of risk is 
pleaded as an affirmative defense, plain- 
tiff’s evidence may be invoked where 
truth of the plea is made to appear 
therefrom.—Dunean vy. Growers Equip- 
ment Co., 1 So.2d 458. 


§ 1206 

Ind.App. In action under Federal 
Employers’ Liability Act for death of 
engineer in collision of trains, railroad 
had burden of proving that engineer's 
contributory negligence was sole proxi- 
mate cause of his death. Federal Em- 
ployers’ Liability Act, 45 U.S.C.A. § 51 
et seq.—Chicago & Erie R. Co. v. Pat- 
terson, 34 N.H.2d 960. 

Iowa. The statute providing that in 
negligence action by employee against 
employer or by passenger against com- 
mon carrier, defendant shall have bur- 
den of proving contributory negligence, 
and that in such cases contributory 
negligence may be pleaded in mitiga- 
tion of damages, was applicable to do- 
mestic servant’s action against master 
for injuries sustained from master’s 
negligent operation of third party’s au- 
tomobile in which servant was required 
to ride as a part of her service. Code 
1939, § 11210.—Band v. Reinke, 298 N. 
W. 865, 230 Iowa 515. 


N.C, In railroad trainman’s personal 
injury action, where there was neither 
pleading nor proof that trainman’s con- 
tributory negligence was attributable to 
his minority, fact that he was contribu- 
torily negligent was insufficient, stand- 
ing alone, to raise an inference that his 
minority was a proximate cause of his 
injury. Federal Employers’ Liability 
Act §§ 1-9, 45 U.S.C.A. §§ 51-59.— 
Laughter y. Powell, 14 S.H.2d 826, 219 
N.C. 689. 


§ 1210 

Ala. In action for death of railroad 
employee brought under the Federal 
Employers’ Liability Act, negligence, 
either primary or subsequent, is essen- 
tial to a recovery, and burden of proof 
to establish it is upon plaintiff. Fed- 
eral Employers’ Liability Act, 45 U.S. 
C.A. § 51 et seq.—Southern Ry. Co. v. 
Melton, 198 So. 588. 

Cal. The liability of a carrier under 
the Federal Employers’ Liability. Act 
is predicated on negligence, and the 
burden of proving such negligence rests 
on the plaintiff. Federal Employers’ 
Liability Act, 45 U.S.C.A. § 51 et seq.— 
Showalter v. Western Pac. R. Co., 106 
P.2d 895, prior opinion 96 P.2d 964. 

Mo. In order to charge defendant 
with liability under Federal Employ- 
ers’ Liability Act, there must be sub- 
stantial evidence tending to show neg- 
ligence on defendant’s part, and that 
plaintiff's injuries in whole or in part 
resulted proximately therefrom, and 


So) sae hey oa nae 
burden of proof is upon plaintiff 
show. Federal Employers’ — Lial 
Act, 45 U.S.G.A. 51-59.—Barrett_v. 
St. Louis Southwestern Ry. Co., 1 
W.2d 60." 


43 8. 
§.1211)) eek 
Ark. A master is presumed to have 
discharged duty of exercising reason- 
able care to furnish a safe place for 
employees to work and an employee 
cannot ‘tecover for injury unless he 
shows that master was negligent and 
that the negligence caused his injury.— 
Sea Stores vy. Phelps, 145 S.W.2d 
€f 


Ga.App. In injured employee’s ac- 
tion against employer based on em- 
ployer’s negligence in employing an in- 
competent fellow servant, employee 
must show that fellow servant was in- 
competent, that the employee’s injury 
resulted directly or proximately from 
such incompetency, that either the 
master knew of the incompetency or by 
exercise of ordinary care could have 
known of it. that employee did not 
know of such incompetency, and by 
exercise of ordinary care could not 
have known of it, and that the em- 
ployee did not have equal means with 
employer of acquiring knowledge of 
such facts. Code 1933, §§ 66-301, 66- 
304.—Strickland v. Foughner, 12 8.H.2d 
371, 63 Ga.App. 805. 


Miss. To establish liability of mas- 
ter for injuries sustained by servant, 
servant was required to show that mas- 
ter’s negligence was the direct proxi- 
mate cause of servant’s injury.—Cros- 
by v. Burge, 1 So.2d 504, 190 Miss. 
739. 


Mo, In order to, charge defendant 
with liability under Federal Hmploy- 
ers’ Liability Act, there must be sub- 
stantial evidence tending to show neg- 
ligence on defendant’s part, and that 
plaintiff’s injuries in whole or in part 
resulted proximately therefrom, and 
burden of proof is upon plaintiff so to 
show. Federal. Employers’ — Liability 
Act, 45 U.S.C.A. §§ 51-59.—Barrett v. 
St. Louis Southwestern Ry. Co., 143 S. 
W.2d 60. 

Tex.Civ.App. In action 
Federal Employers’ Liability Act for 
death of railroad brakeman resulting 
from fall from moving train, burden 
was on the administratrix to prove that 
railroad’s negligence was cause of the 
brakeman’s death. Federal Employers’ 
Liability Act § 1 et seq., 45 U.S.C.A. § 
51 et seq.—Tye vy. Henwood, 153 S.W.2d 
184, error refused. 


§ 1212 
C.C.A.N.Y. In order to render rail- 
road liable for injury to brakeman 


who was run over when he caught his 
foot in space in tie. which was com- 
posed of discarded rails welded to- 
gether, the brakeman was required to 
prove either actual notice to railroad 
of defective condition of tie resulting 
from fact that cinder filling in tie had 
washed out, or that the cinders had 
been washed out for sufficient length 
of time to charge railroad with con- 
structive notice and duty to repair. 
Federal Employers’ Liability Act, 45 
U.S.C.A. § 51 et aed een ae v. Del- 
aware, & H. Corporation, 114 F.2d 


Mo.App. In employee's action 
against employer to recover damages 
for occupational disease in ground of 
defendant’s statutory negligence in 
failing to furnish plaintiff adequate and 
approved respirator, it was not plain- 
tiffs duty to offer evidence that 
respirators were practicable, feasible or 
possible, or that defendant had them at 
hand or could have procured them at 
reasonable expense, but plaintiff’s bur- 
den was limited to introduction of evi- 
dence that defendant violated statute, 
resulting in injury complained of. Mo. 
St.Ann. § 13254, p. 4804.—Blittschau v. 
PPE ea Car & Foundry Co., 144 S.W. 


§ 1214 
U.S.Mo. Where locomotive fireman’s 
complaint in personal injury action un- 
der the Federal Employers’ Liability 
Act alleged that engineer was negligent 
in failing to apply brakes after fireman 
had given notice of train ahead, fireman 


under the 


man had only 1 
- should have comprehended warning un- 


a b 
es ish fact mm 

to prove that engineer 
der circumstances disclosed, and he 
was not obligated to go further and 
produce evidence of subjective reac- 
tions in engineer’s mind, Federal Em- 
ployers’ Liability Act § 1, 45 U.S.C.A. 
§ 51.—Jenkins v. Kurn, 61 S.Ct. 934, 
313 U.S. 256, 85 L.Ed. —, reversing 
144 S.W.2d 76, 346 Mo. 904, certiorari 
granied 61 S.Ct...740,5312 U.S: 675, 86 
Ga.App. In injured employee’s ac- 
tion against employer based on employ- 
er’s negligence in employing an incom- 
petent fellow servant, employee must 
show that fellow servant was incompe- 
tent, that the employee’s injury result- 
ed directly or proximately from such 
incompetency, that either the master 
knew of the incompetency or by ex- 
ercise of ordinary. care could haye 
known of it, that employee did mot 
know of such incompetency, and by ex- 


-ereise of ordinary care could not have 


known of it, and that the employee did 
not have equal means with employer of 
acquiring knowledge of such __ facts. 
Code 1933, §§ 66-301. 66-804.—Strick- 
land v. Foughner, 12 S.E.2d 371, 63 
Ga.App. 805. 

Mo. In action under Federal Em- 
ployers’ Liability Act by locomotive 
fireman who suffered injuries when he 
jumped from train just before it col- 
lided with freight cars allegedly as a 
result of engineer’s negligent failure to 
observe warning given by fireman, 
burden was on fireman to establish 
that he notified engineer to stop engine 
and engineer was not notified unless 
he understood what fireman said. 
Federal Employers’ Liability Act, 45 


‘Uz.S.C.A. §§ 51-59.—Jenkins v. Kurn, 
144 S.W.2d 76. ; 
§ 1217 
Ga.App. Risks which are obvious 
only ._to those possessing — scientific 


knowledge are not chargeable to a 
servant, and the ordinary servant, in 


_ absence of a warning by the master, 


will not be presumed to have knowl- 
edge of such scientific principles.— 
Middlebrooks v. Atlanta Metallic Cas- 
ket Co., 11 §8.H.2d 682. - 


An employee is not presumed to have 
knowledge of hidden dangers which 


require a scientific knowledge to ap- 


preciate fully, nor does he assume the 
risk thereof, and unless he is warned 
or undertakes work with knowledge of 
the hidden dangers, he is not as a mat- 
ter of law chargeable with the risk.— 
Middlebrooks v. Atlanta Metallic Cas- 
ket Co., 11 S.H.2d 682. 


Ga.App. In injured employee’s ac- 
tion against employer based on em- 
ployer’s negligence in employing an in- 
competent fellow servant, employee 
must show that fellow servant was in- 
competent, that the employee’s injury 
resulted directly or proximately from 
such incompetency, that either the mas- 
ter knew of the incompetency or by ex- 
ercise of ordinary care could have 
known of it, that employee did not 
know of such incompetency, and by ex- 
ercise of ordinary care could not have 
known of it, and that the employee did 
not have equal means with employer of 
acquiring knowledge of such _ facts. 
Code 1933, §§ 66-301, 66-304.—Strick- 
Jand vy. Foughner, 12 S.H.2d 371, 63 
Ga.App. 805. 


‘ Tl.App. In action for injuries under 
Federal Employers’ Liability Act, bur- 
den of proving that plaintiff assumed 
all ordinary risks of his employment 
was on the defendant, and the weight 
of the testimony was for the jury. 
Federal Employers’ Liability Act, § 1, 
45 U.S.C.A. § 51.—Grosse v. Terminal 
R. Ass’n of St. Louis, 29 N.B.2d 1018. 
Ill.App. Under Federal Wmployers’ 
Liability Act, railroad hag burden of 
proof on question of assumption of 
risk. Federal Employers’ Liability Act 
§ 1 et seq., 45 U.S.C.A. § 51 et seq.— 
42, C.J. ANNO.—231 


/ 


the tracks before it could be struck by 


sevEn® ‘against railroa 
the ederal | 


sustained when special train which 


man was attempting to remove from 


the train, the burden of establishing 
assumption of risk by the section fore- 


man was on the railroad. Wederal Em- | 


ployers’ Liability Act, 45 U.S.C.A. § 51 
et seq.—Owen vy. Kurn, 148 S.W.2d 519. 
Tenn.App. An employee is not pre- 
sumed to have scientific knowledge of 
the causes of occupational diseases,— 
Steiner v. Spencer, 145 S.W.2d 547. 
Va. Generally, whether one has as- 
sumed risk ‘of his employment is a 
question for jury, and burden of proof 
on such issue is upon the master.— 
Se de vy. Southern Ry. Co., 12 S.E. 


Soyer Tit 
C.C.A.N.Y. In action under Federal 
Employers’ Liability Act for injuries. 


sustained by brakeman when car on 
which he was riding was d-railed 
through brakeman’s negligences, brake- 
man had burden of proving charge that 
railroad was negligent in failing to 
stop cars as soon as possible after dis- 
covering that car was being derailed. 
Hmployers’ Liability Act, 45 U.S.C.A. §§ 
51-59.—Brennan y. Baltimore & O. R. 
Co., 115 F.2d 555, reversing 33 F.Supp. 
158, certiorari denied 61 S.Ct. 614. 

Ala. In action under Federal Hm- 
ployers’ Liability Act for death of 
railroad employee which resulted from 
collision between train and automobile 
in which the employee was riding, 
wherein plaintiff relied upon last clear 
chance doctrine and contended that 
engineer failed to blow whistle after 
discovering automobile -which  ap- 
proached railroad crossing on road in 
open country, plaintiff had burden of 
showing when engineer discovered that 
danger to employee was imminent, and 
that engineer did not do what he could 
to avert the collision. Federal Hm- 
ployers’ Liability Act, 45 U.S.C.A. § 
51 et seq.—Southern Ry. Co. v. Mel- 
ton, 198 So. 588. 

In action for death of railroad em- 
ployee brought under the Federal Hm- 
ployers’ Liability Act, negligence, ei- 
ther primary or subsequent, is essen- 
tial to a recovery, and burden of 
proof to establish it is upon plaintiff, 
Federal Employers’ Liability Act, 45 
U.S.C.A, § 51 et seq.—Southern Ry. Co. 
v. Melton, 198 So. 588. 

Va. A master has common-law duty 
to use ordinary care in supplying and 
maintaining suitable and safe instru- 
mentalities for performance of work 
by servant, but the obligation extends 
no further than to exercise ordinary 
care, and servant must show that ap- 
pliance in question was defective, that 
employer knew or ought to have 
known of the defect, that employee 
did not know of it, and that injury 
resulted in spite of employee’s ordi- 
nary care.—Stevens v. Mirakian, 12 S. 
H.2d 780. 

§ 1224 


Il.App. In switchman’s action for 
injuries resulting from inefficient hand 
brake on interstate freight car, evi- 
dence referring to the destination and 
contents of the interstate car. was 
properly admitted. Federal Safety Ap- 
pliance Act, 45 U.S.C.A. 1 et seq.; 
Federal Wmployers’ Liability Act, 45 
U.S.C.A. § 51 et seq.—Herb v. Pitcairn, 
29 N.H.2d 548, 306 Lll.App. 583. 

§ 1226 


Ky. In administrator’s action for 
wrongful death of an employee, it was 
incumbent on administrator to show 
not only that .employer owed employee 
a duty which it failed to perform but 
also, that such failure was a cause of 
employee’s death.—Johnson’s Adm’r v. 
Harlan Ridgeway Crown Mining Co., 
145 S.W.2d 89, He oan 463. 


Ky. In administrator's. action for 
wrongful death of an employee, it was 


mployers’ Liability — 
Act by section foreman for injuries 


‘came around curve without whistling — 
struck a push car which section fore- 


C.C.A.Wash. In baggageman’s 
under Federal Employers’ Liabili A 
for injuries inflicted by sharp ra 
edges of unwrapped smokejack ick 
railroad was shipping in baggage ¢ 
evidence that on previous occasions 
railroad had shipped crosscut 
axes, and adzes, and that it wa S- 
tomary to protect the sharp edges of 
such instrument by burlap or wood 
was admissible. Federal Hmp : 
Liability Act §§ 1-9, 45 U.S.C.A. 
59.—Dudley v. Scandrett, 115 F.2d 
8 1235 ; 


* 


N.H. In action for injuries to labor 


which had not been driven to 
depth had some tendency to ‘prov 
some of planks in part of ditch whic 
caved in had not been properly drive: 
down.—Dowling v. L. H. Shattu 
Ine:, 17 A.2d 529. ; hey 


which inflicted injury on emp 
where injury occurred, if at al 
track between rails and rail an 
men handling it were on trac 
tween rails, excluding evidenc 
right of way on outside of tra 
rough and uneven was not error. 
eral Employers’ Liability Act, 45 U.! 
A. § 51 et seq.—Jones v. Kan 
Southern Ry. Co., 145 S.W.2d 


§ 1237 ors 
N-H. In action for injuries 


and permitted a cave-in, evidence tha 
instrument known as a maul, which 
weighed 75 to 90 pounds and was op 

erated by a crew of three men, 
ordinarily used to drive sho 
planks and that maul would < 
them deeper than a sledge, whi 


mitted a cave-in, evidence that a 
was ordinarily used to drive sho 
planks, and that maul 


tom of excavation and that such condi- 
tion rendered such part of it unsafe.— 
Downe v. L. H. Shattuck, Ine., 17 A. 


§ 1240 

Ark. In action by driller’s helper : 
against company engaged in drilling ~ 
oil and gas well for injuries sustained ; 
while lowering drill pipes in well, when 
pipe slips gave way, allowing drill 
stem pipe to fall into well, carrying 
tongs attached to pipe, and tongs rs 
struck helper’s left foot, testimony of 
company’s foreman, who was in charge 
at time of helper’s injury, that he had 
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been informed that foreman of the 
night shift had had trouble with the 
slips was admissible as showing that 
foreman had notice of some defect or 
some difficulty with the slips.—Haynes 
Drilling Corporation v, Smith, 143 8. 
} Wi2d 27, 200 Ark. 1098. 
: __N.H. In action for injuries to la- 
borer when shoring of ditch under 
construction by employer collapsed 
and permitted a cave-in, testimony of 
plumber who worked in ditch that he 
‘complained of condition of planks to 
workman in charge of shoring opera- 
tions was properly admitted, since, 
- while proof of employer’s breach of 
duty to provide safe working place for 
employees does not require evidence 
that employer had actual knowledge 
that workplace provided was unsafe, 
evidence that he had such_ knowledge 
ae igs admissible, since it tends to indi- 
gate a need for investigation and _ re- 
an air, and knowledge of such defects 
iy ie iby; an employee charged with duty of 
at maintaining a safe workplace is knowl- 
( edge of the employer.—Dowling v. L. 
—H. Shattuck, Inc., 17 A.2d 529. 
y § 1241 
Ala. In employee’s action under Hm- 
% 4 _ployers’ Liability Act for injuries sus- 


tained when foreman was attempting 


Wie) 

Ai : . . 
ee ‘section foreman for injuries sus- 
u 


requiring all 
‘trains to whistle for curves, and in 
counsel 


an ¢ i § 1252 
NN... In employee’s common-law ac- 


injuries suffered when wall collapsed, 
refusal to permit examination of fellow 
employee regarding whether during 
- progress of work there was any ques- 
tion in his mind whether wall was go- 
ing to stay up was proper in absence 
of evidence that employee’s knowledge 
of strength of wall was substantially 
equal to that of fellow employee or 
that fellow employee had communicated 
to employee his doubt concerning sta- 
3 bility of wall.—Dubuc y. Amoskeag In- 
_ * -dustries,, 15 A.2d 867. 
Bei okay § 1254 ; 
-—so-N.H. ~In employee’s common-law ac- 
tion against employer to recover for 
injuries suffered when wall collapsed, 
refusal to permit examination of fel- 
 Jow employee regarding whether dur- 
jing progress of work there was any 
- question in his mind whether wall was 
going to stay up was proper in absence 
of evidence that employee’s knowledge 
of strength of wall was substantially 
equal to that of fellow employee or 
that fellow employee had communicated 
~) to employee his doubt concerning sta- 
bility of wall—Dubue v. Amoskeag In- 
dustries, 15 A.2d 867. 
§ 1261 
C.C.A.Fla. In section foreman’s ac- 
tion for injuries sustained when motor- 
car on which he was riding, but which 
was operated by member of section 
-erew, ran into open switch, where rail- 
road introduced rule prohibiting any 
person from operating motorcar without 
written permit and rule that foreman 
should personally operate the car un- 
less he had on the force a man_bet- 
ter fitted to do so, excluding evidence 
‘that the operator had been given per- 


tion against employer to recover for’ 


y 
mission to operate car by foreman’s. 
immediate superior and that foreman’s 
immediate superior knew that motor- 
car was being operated by, the opera- 
tor and had made no objection was 
error where evidence was offered for 
purpose of showing the customary and 
practical construction given to the 
rules and that the rule requiring writ- 
ten permit, if applicable to this situa- 
tion at all had been waived. Federal 
Employers’ Liability Act § 1 et seq., 
45 U.S.C.A. § 51 et seq.—Wiggins v. 
Powell, 119 F.2d 751. 

8 1264 

C.C.A.I1l. In action by former em- 
ployee of railroad for injuries sustained 
while in company’s service, evidence 
sustained verdict for defendant.—Chap- 
man y. Alton R. Co., 117 F.2d 669. |. 

Cal. In an action against a carrier 
under the Federal Employers’ Liability 
Act, no mere scintilla of evidence is 
sufficient to sustain a plaintiff’s burden 
of proof, but substantial evidence must 
be produced by plaintiff. Federal Em- 
ployers’ Liability Act, 45 U.S.C.A. § 51 
et seq.—Showalter v. Western Pac. R. 
Co., 106 P.2d 895, prior opinion 96 P. 
2d 964, 

Il.App. In switchman’s action under 
the Federal Employers’ Liability Act 
for injuries sustained when freight cars 
collided in classification yards in Ken- 
tucky, switechman’s uncontradicted tes- 
timony, standing alone, establishing 
that one of the cars in the group being 
moved at the time of the accident had 
been designated for and assigned to a 
movement from Cincinnati to Memphis 
or beyond, constituted proof from 
which the jury could have found that 
switchman was engaged in “interstate 
commerce’’, Federal Hmployers’ Lia- 
bility Act, 45 U.S.C.A. § 51 et seq.— 
Mitchell v. Louisville & N. R. Co., 35 
N.E.2d 81, 310 Ill.App. 568, conforming 
to mandate 31 N.H:2d 965, 375 Ill. 545, 
Bev ereins 27 N.H.2d 861, 305 Ill.App. 


Ky. In railroad employee’s person- 
al injury action, evidence was sufficient 
to sustain verdict for employee.—tli- 
nois Cent. R. Co. v. Wallis, 152 S.W.2d 
288, 287 Ky. 88. 

La.App. The fact that when serv- 
ant expressed fear of dogs to employ- 
er, the employer extended a guaranty 
to the servant of freedom from dan- 
ger by advising the servant that the 

ogs would not harm her and by com- 
manding her to come into room where 
the dogs were, dispensed with the ne- 
cessity of proof of ownership or har- 
boring of the dogs and was sufficient 
evidence of negligence in itself for im- 
position of liability on employer for 
injuries sustained by the servant when 
she was attacked by the dogs. Civ. 
Code, art. 2321.—Tillman y. Cook, 3 
So.2d 230. 


N.Y.App.Div. In employee’s action 
for injuries sustained by contracting 
pneumoconiosis, verdict for plaintiff 
was contrary to weight of evidence, 
and dismissal was required where 
cause of action was barred by six 
year statute of limitations. Civil Prac- 
tice Act, § 48.—Paradiso v. U. S. Gyp- 
sum Co., 23 N.Y.S.2d 483. 

Tex.Civ.App. In action for death of 
brakeman who fell from moving 
freight train, finding of bloodstains 
on rear of gondola attached to engine 
was not proof that brakeman fell be- 
tween engine and front end of gondola. 
—Tye v. Henwood, 153 S.W.2d 184, 
error refused. 

§ 1265 

Miss. Evidence that defendant oil 
company which entered into contract 
with codefendant for construction work 
at filling station reserved no supervi- 
sion or control over employment of 
laborers or over method, manner, or 
time of performance of: their duties, 
that codefendant had right to hire and 
discharge laborers and fix their wages, 
and that codefendant purchased and 
paid for all materials and furnished 
his own truck for transporting laborers, 
showed that ‘‘master and servant. rela- 
tionship” did not exist between oil 
company and laborer who was fatally 
injured by train when he jumped or 


east St 
Saher lors 


* 


: ; SOR na 
fell from truck at crossing, | 
company was not liable for la 


death.—Columbus & G. Ry. Co. v. Rob- | 


inson, 198 So. 749. 
; § 1266 


C.C.A.Mich. In action under the Fed- 


eral Employers’ Liability Act to re- 
cover damages for death of switchman, 
evidence sustained recovery on theory 
that accident was caused by defective 
grabiron protruding beyond its  nor- 
mal position at side of car in violation 
of the Federal Safety Appliance Act, 
notwithstanding that switchman al- 
legedly selected unnecessarily danger- 
ous method of performing his duties, 
since such circumstances amounted to 
no more than evidence of contributory 
negligence or assumption of risk which 


are removed from consideration by the 


act. Federal Safety Appliance Acts, §§ 
4, 1, 45 U.S.C.A. §§ 4, 8; Federal Em- 
ployers’ Liability Act, § 1 et seq., 45 
U.S.C.A. § 51 et seq.—Fort Street Un- 
ion Depot Co. v. Hillen, 119 F.2d 307. 

Ark. In action against employer for 
injuries caused by slipping on oily 
floor, evidence sustained finding that 
employer was negligent in spilling the 
oil, and in failing to discover and re- 
move it, that such negligence caused 
employee’s injury and that the injury 
happened because employer did not ex- 
ercise proper care in the premises.— 
Sees Stores v. Phelps, 145 S.W.2d 


Ark. In action against lumber com- 
pany for injuries to its truck driver 
as result of lumber being hauled by 
him to defendant’s mill, shifting for- 
ward and striking him in back when he 
suddenly stopped truck to avoid colli- 
sion with approaching truck driven by 
fellow employee, who turned to right, 
blocking roadway, evidence, held to 
show that plaintiff’s want of due care 
did not cause injuries.—Bradley Lum- 
ber Co. of Arkansas v. Clanton, 147 S. 
W.2d 14. ia 

Ark. In order to recover because of 
failure of the master to furnish em- 
ployee with safe appliances or safe 
place to work, burden was upon em- 
ployee to show by a preponderance of 
the evidence that negligence existed as 
charged in complaint, and that such 
negligence was the cause of employee’s 
ed daRT swiss v. Morrison, 147 S.W. 

Evidence was insufficient to entitle 
common laborer to recover from con- 
tractor by whom he was employed for 
injuries sustained when he fell while 
cleaning windows of newly erected 
building as result of ladder slipping, 
where evidence did not show any de- 
fect in the ladder or in place where 
laborer worked that caused the injury. 
—Harmon y. Morrison, 147 S.W.2d 35. 

Cal. In an action against a carrier 
under the Federal Employers’ Liability 
Act, the evidence produced to show 
that the negligence of the carrier was 
the proximate cause of the accident 
may be either direct or circumstantial, 
but it must be substantial, and evidence 
which leaves the determination of those 
essential facts in the realm of mere 
speculation and conjecture is insuffi- 
cient. Federal Employers’ Liability 
Act, 45 U.S.C.A. § 51 et seq.cShowalter 
v. Western Pac. R. Co., 106 P.2d 895, 
prior opinion 96 P.2d 964. 

Cal. In action against railroad un- 
der the Federal Employers’ Liability 
Act for death of brakeman from in- 
juries sustained during switching op- 
erations when he fell beneath car 


wheels, evidence was sufficient to sus- ~ 


tain verdict for plaintiff on issues 
whether railroad, or its. employees, 
eaused to collide or couple the cars 
on which brakeman had been riding, 
and whether that act constituted neg- 
ligence which was the ‘proximate 
cause” of the brakeman’s death. Wed- 
eral Employers’ Liability Act, 45 U.S. 
C.A. § 51 et seq.—Showalter v. Western 
Pac. R. Co., 106 P.2d 895, prior opinion 
96 P.2d 964. 

Ga.App. In action against railroad 
for death of brakeman who was crush- 
ed against moving train at crossing 
by swerving automobile which he was 
flagging when train was backed over 


\ 


AY 


j 
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engineer,— 
Blanton, 10 S.H. 
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Ky. Where the circumstances show 
nothing regarding the real cause of an 
injury but leave it merely to conjecture 
and speculation regarding whether it 
was caused by negligence of master or 
fault of servant or some unaccountable 
accident, there is a failure of proof 
which prevents a recovery.—Johnson’s 
-Adm’r y. Harlan Ridgeway Crown Min- 
ing Co., 145 S.W.2d 89, 284 Ky. 463. 

Mass. ‘In action against employer for 
injuries to servant as alleged result of 
defendant’s negligence in furnishing 
plaintiff with defective piece of timber 
for use in moving stone crusher from 
trailer truck to foundation at defend- 
ant’s quarry, plaintiff was not bound to 
introduce evidence excluding every pos- 
sibility of different cause for injury 
than defendant’s negligence, but was 
required to show by preponderance 
of evidence that defective timber had 
causal connection with injury.—Mucha 
v. Northeastern Crushed Stone Co., 30 
N.E.2d 870, ,307,Mass. 592. 

Miss. A railroad’s liability for death 
of head brakeman, who coupled up air 


“hose feeding dump cylinders of dump 


ears causing a car to dump and cover 
the brakeman, could not be predicated 
on theory that railroad failed to pro- 
vide locks or keys to hold valve lever 
in position, where such theory was 
based on testimony which was not ad- 
dressed to particular car involved but 
dealt with several cars of similar kind, 
Federal Employers’ Liability Act, 45 
U.S.C.A. § 51 et seq.—Gulf M. & N. R. 
Co. v. Madden, 200 So. 119. 


Mo. In order to charge defendant 
with liability under Federal Employers’ 
Liability Act, there must be substan- 
tial evidence tending to show _negli- 
gence on defendant’s part, and that 
plaintiff’s injuries in whole or in part 
resulted proximately therefrom, and 
burden of proof is upon plaintiff so to 
show. Federal Wmployers’ — Liability 
Act, 45 U.S.C.A. §§ 51-59.—Barrett v. 
St. Louis Southwestern Ry. Co., 143 
S.W.2d 60. 

Mo. In _ action against railroad un- 
der the Federal Employers’ Liability 
Act by section foreman for injuries 
sustained when foreman was attempt- 
ing to remove push car from the 
tracks before it could be struck by the 
train, evidence was insufficient to es- 
tablish that train could have been 
stopped or its speed could have been 
slackened to avoid the accident after 
a situation of imminent peril arose, and 
hence the “humanitarian doctrine’ was 
inapplicable. Federal Employers’ Lia- 
bility Act, 45 U.S.C.A. § 51 et seq.— 
Owen v. Kurn, 148 S.W.2d 519. 

Mo.App. In action for the death of 
member of city’s street repair crew 
who was thrown from running board 
of truck under wheels of truck and 
killed when truck driver started the 
truck with a sudden lurch or jerk, 
evidence established that the accident 
was caused by the negligence of the 
driver of the truck in letting out the 
clutch too fast, or in stepping on 
the accelerator too hard, and was not 
caused because crew was allegedly not 
furnished a reasonably safe place to 
work.—Thompson y. Kansas City, 153 
S.W.2d 127. 


N.H. In action by textile mill work- 
er against employer for injuries result- 
ing when worker’s clothing caught in 
belt running from motor to winding 
machines, evidence held to authorize 
finding that employer was negligent in 
failing to guard belt and that such 
negligence caused employee’s injury.— 
Boucher y. Namasket Co., 17 A.2d 98. 

Tex.Civ.App: If the injury may have 
resulted from one of two Causes, for 
one of which, and not the other, mas- 
ter is liable, the employee must show 
with reasonable certainty that the 
cause for which the employer is liable 
produced the result, and, if the evi- 
dence leaves it to conjecture, employee 
must fail in his actionEmmons y. 


ae 
49 S.W.2d_ 
E dismisse idgment correct. 
_Tex.Civ.App. Where there was no 
evidence that railroad engine lurched 
at place where track wag allegedly de- 
fective, and there was nothing to in- 
‘dicate that brakeman was trying to 
descend from train at the place where 
he fell and was killed, or that brake- 
man fell between engine and car at- 
tached to it, circumstantial evidence 
was not sufficient to authorize recov- 
ery for death of brakeman on theory 
that brakeman riding on engine tender 
had risen to feet and was in act of 
dismounting from engine to throw a 
Switch when decayed cross tie and 
low joint of rail caused engine travel- 
“ing at high speed to pitch and rock 
as it rounded curve at crossing, caus- 
ing brakeman to fall between engine 
and following car.—Tye v. Henwood, 
153 S.W.2d 184, error refused. 

Wash. Where action for negligent 
injury was based upon alleged failure 
to provide employee with safe place 
to work, proof that buzz saw was 
moved three-or four times by plain- 
tiff and his fellow employees and staked 
down by them and that, while a_split 
stick or timber-bound stick was being 
sawed, the saw pinched and caused the 
whole frame to fall on plaintiff, showed 
that defendant was guilty of no negli- 
gence and that the proximate cause 
of accident was the falling of the saw 
frame which was due to failure of 
plaintiff and his’ fellow-workmen to 
properly stake it, which precluded re- 
covery from defendant.—Bremer yy. 
Shoultes, 110 P.2d 641. 
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La.App. Evidence that. three dogs 
displayed an unfriendly disposition 
toward servant during the whole pe- 
riod of her employment, that one of 
the dogs had_ bitten a delivery boy, 
and that special care was not taken 
of the dogs during period immediately 
following the birth of pups, estab- 
lished negligence of the employers in 
owning and harboring dogs, so as to 
render them liable to the servant for 
injuries sustained when she was _ bit- 
ten by the dogs. Civ.Code, art. 2321. 
—Tillman v. Cook, 3 So.2d 230. 


The . fact that when servant ex- 
pressed fear of dogs to employer, the 
employer extended a guaranty to the 
servant of freedom from danger by ad- 
vising the servant that the dogs would 
not harm her and by commanding her 
to come into room where the dogs 
were, dispensed with the necessity of 
proof of ownership or harboring of the 
dogs and was sufficient evidence of 
negligence in itself for imposition of 
liability on employer for injuries sus- 
tained by the servant when she was 
attacked by the dogs. Civ.Code, art. 
2321.—Tillman v. Cook, 3 So.2d 230. 

Mo, In order to charge defendant 
with liability under Federal Employ- 
ers’ Liability Act, ‘theré must be sub- 
stantial evidence tending to show neg- 
ligence on defendant’s part, and that 
plaintiff’s injuries in whole or in part 
resulted proximately therefrom, and 
burden of proof is upon plaintiff so to 
show, Federal Employers’ Liability 
Act, 45 U.S.C.A. §§ 51-59.—Barrett y. 
St. Louis Southwestern Ry. Co., 143 
S.W.2d 60. 

N.Y.App.Div. In employee’s action 
against employers for injuries sustained 
in removing shrubs on employers’ 
premises, evidence held to establish 
prima facie proof of negligence and to 
authorize verdict for employee.—Skid- 
more y. Rosenblatt, 23 N.Y.S.2d 255. 
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C.C.A.Mo. To hold a master respon- 
sible for injuries, a servant must show 
by substantive proof that the appli- 
ances furnished were defective and 
knowledge of the defect or some omis- 
sion in regard thereto, and negligence 
of master will not be inferred from 
mere fact that injury occurred, or from 
presumption of care on part of servant, 
since there is equally a presumption 
that master performed his duty.— 
Southern R. Co. v. Stewart, 115 F.2d 
317. 

Ark. In action by shipper’s em- 


ue, ewe eae we 
167. eevee against shipper 


jet oe Me ¢ 


ae 


or injuries sustained — p 
when he fell while unloading 2 
pound ties from boxcar when he 
slipped on some damp grass or ha 
at edge of large hole in bottom 
boxcar while walking around hole w 
a tie on his shoulder, evidence wa: 
insufficient to show negligence on 
part of the (dada stan SA gh R 
P. Ry. ‘Co: v.. Sampso't, 142/78: 
221, 200 Ark. 906. y c 
Ark, In action for injuries claim 
to have been sustained to plaintiff’ 
eyes while plaintiff was working fo 
codefendant near an electrie wel 
machine, evidence sup 
that place in which pl 
quired to perform his duties was _ re’ 
dered unsafe because plaintiff had n 
been furnished with goggles or othe 
protection which would have made hi 
work reasonably safe.—Berry Aspha! 
Co. v. Kidd, 143 S.W.2d 42, 200 
lal: Pid 
_ Ark. In action against employe 
injuries caused by slipping | 
floor, evidence sustained findin 
employer was negligent in gpilli 
oil, and in failing to discover 
move it, that such negligence 
employee’s injury and that the in. 
happened because employer did 
ercise proper care in the premi 
Sater Stores v, Phelps, 145 S.¥ 


raat 
Ark. In order to recover becaus uN 
failure of the master to furnish em 
ployee with safe appliances or safe 
place to work, burden was upon 
ployee to show by a preponderar 
the evidence that negligence existed 
charged in complaint, and that such — 
negligence was the cause of employee’ 
injury.—Harmon y. Morrison, 147 S.W. 


2d 35. Ale Rt 
Ind.App. Evidence held to warran 
recovery, by workman employed a 
emery grinding machine without blow- 
er system or exhaust fans for seven 
years, for silicosis as occupational dis-— 
ease, on ground of violation of stat- 
utes requiring yentilation ae ea a 
fans. Burns’ Ann.St. §§ 40- icy 
A 


safe place in which to work by farme: 
evidence was insufficient to show tha 
farmers ordered alleged employee. 
to the loft or that his work required 
him to be there, and authorized tria 

court in sustaining farmer’s demurrer — 
to plaintiff's evidence—Gifford 
Wheeler, 106 P.2d 684, 152 Kan, 544. 
_ Mass. In action against employer 
injuries to employee because of © 
leged defective’ condition of bo 

which broke, causing stone crusher, b 
ing moved from trailer truck to foun- 
dation at defendant’s quarry, to drop, — 
where there was no evidence of board 
age, quality, appearance or condition, 
previous use thereof, defect therein, o 
its appearance after breaking, nor e 

dence that it was subjected to heavier — 
strain than it could bear or unsafe for i 
purpose for which it was being used, | 

plaintiff did not sustain burden of 
proving that defendant was negligent. 
—Mucha y. Northeastern Crushed Stone 
Co., 30 N.H.2d 870, 307 Mass. 592. F 

Mass. In action against employer not. 
insured under Workmen’s Compensa- — 
tion Act for injuries sustained by em- 
ployee while assisting in loading of 
truck with iron pipes, when one of | 
pipes rolled off truek and struck em- 
ployee, evidence that it was common. 
practice to insert side boards on truck 
when it was being loaded with pipes, 
and that there were none on the truck ~ 
in question, supported jury’s finding: 
that employer was negligent. G.L.(Ter.. 
Ed.) c. 152, § 1 et seq., and § 66.— 
Spear v. Chelsea Bldg. Wrecking Coa.,. 
32'N.H.2d 241, 308 Mass, 416, 

Minn. In action against railroad by a 
a checker and trucker, who had been 
directed by railroad to work as check- 
er at grocery company’s building under 
agreement between railroad and gro- 
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cery company whereby grocery com- 
pany was to pay checker’s salary, for 
injuries sustained by checker when 
sack of sugar in grocery company’s 
building fell on him, evidence sus- 
tained finding that tier of bags of sugar 
was negligently piled.—Ryan v. Twin 
eae Wholesale Grocer Co., 297 N.W. 


Miss. ‘In employee’s action against 
employer for injuries sustained when 
DS employee tripped on step leading from 
rest room to corridor, evidence was in- 
sufficient for jury to find that employer 
was negligent in failing to provide ade- 
quate light in corridor and in area 
around step.—Supreme Instruments 
Corporation vy. Lehr, 1 So.2d 242, 190 
Miss. 600, sustaining suggestion of er- 
Sy erored99 “So. 294,.190.Miss. 600. 
Mo.App. In 17 year old housemaid’s 
action against employers for injuries 
allegedly received when housemaid ran 
_ needle into her hand while brushing 
ashes from top of bridge table, evidence 
- would not support finding that employ- 
ers stuck needle in top of table or that 
employers had placed needle on_ table. 
ee co cnke v. Pollnow, 147 S.W.2d 


In housemaid’s action against em- 
-_ ployers for injuries allegedly received 
when housemaid ran needle into her 
_ hand while brushing ashes from top 
of bridge table, housemaid’s testimony 
_ that she did not see needle on her first 
our trips to ‘table was of no probative 
value to show that needle was not then 
on table, where housemaid claimed that 
“she had looked but did not see needle 
when she returned to table for fifth 
time when she was injured.—Pietrasch- 
ke vy. Pollnow, 147 S.W.2d 167. 
NJ.Sup. Evidence held to authorize 
recovery by workman from employer 
for tuberculosis which was revived 
from a dormant condition because of 
dust and fumes of acids and chemicals. 
 NJ.S.A. 34:6-48.—Dailey v. Mutual 
a areca Co. of America, 16 A.2d 557, 


N.J.L. 465, afirmed 19 A.2d 778, 
126 N.J.L. 426. 

N.Y.Sup. The duty of maintenance 
and repair of water closet tank was 
on owner but “res ipsa loquitur’’ was 
_ inapplicable, and in absence of proof 
_ of disrepair and knowledge or actual 
or constructive notice, recovery could 
not be had for want of a showing of 
negligence, Labor Law, §§ 295, 316. 
: _—Menaged v. Emigrant Industrial Say. 
Bank, 21 N.Y.S.2d 238, 


ik ‘Wa. Hvidence, including hearsay tes- 
_  timony admitted without objection, in- 
_ dicating that employer was told of de- 
fect in chair, held to authorize recov- 
iia) ery by waitress for injuries suffered 
because of collapse of chair, on ground 
of employer’s breach of common-law 
-duty.—Stevens vy. Mirakian, 12 S.H.2d 


er LT OOSS 
{ § 1271 ‘i 
 ¥enn.App. In employee’s action for 
injuries arising from an occupational or 
industrial disease, evidence was suffi- 
- eient to warrant finding that employ- 
er violated workshop and inspection act 
- requiring every factory where work is 
-earried on which produces dust to be 
- equipped with exhaust fans, pipes and 
hoods to remove the dust. Code 1932, § 
5340.—Steiner v. Spencer, 145 S.W.2d 


DEVE 

ay § 1272 
Wash. Where action for negligent 
injury was based upon alleged failure 
to provide employee with sate place to 
work, proof that buzz saw was moved 
three or four times by plaintiff and 
» his fellow employees and staked down 
by them and that, while a split stick 
or timber-bound stick was being sawed, 
the saw pinched and caused the whole 
frame to fall on plaintiff, showed that 
defendant was guilty of no negligence 
and that the proximate cause of acci- 
dent was the falling of the saw frame 
4 which was due to failure of plaintiff 
and his fellow-workmen to properly 
stake it, which precluded recovery from 
defendant.—Bremer y. Shoultes, 110 P. 


2d 641. 
§ 1274 
Ark. Evidence was insufficient to en- 
title common laborer to recover from 
contractor by whom he was employed 
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for injuries sustained when he fell 
while cleaning windows of newly erect- 
ed building as result of ladder slipping, 
where evidence did not show any de- 
fect in the ladder or in place where 
laborer worked that caused the injury. 
—Harmon y. Morrison, 147 S.W.2d 35. 

Fla. In action for injury to truck 
driver by breaking of rig tree used 
as mast in loading logs, conflicting tes- 
timony as to whether there was neg- 
ligence in choosing of rig tree, in 
using unsound cables or guy wires and 
whether skidder was negligently op- 
erated by jerks and starts authorized 
finding that negligence existed in such 
particulars.—Putnam Lumber Co, Vv. 
Berry, 2 So.2d 133. 


§ 1275 

S.C. Evidence that carpenter neg- 
lected to bolt extension board over 
which blacksmith would be_ required 
to pass in leaving work, and that he 
failed to warn blacksmith when black- 
smith started to leave, was evidence 
of master’s negligence.-—Whisenhunt 
y. Atlantic Coast Line R. Co., 10 S.E. 
2d305, 195 S.C. 213. 


§ 1276 

©.C.A.Mich. In action under the Fed- 
eral Employers’ Liability Act to re- 
cover damages for death of switchman, 
the credibility of witnesses who testi- 
fied regarding condition of grabiron on 
car was for the jury, and jury was 
at liberty to disregard part or all of 
the testimony that the grabiron was 
in perfect condition immediately prior 
to the accident. Federal Safety. Ap- 
pliance Acts, §§ 4, 1, 45 U.S.C.A. §§ 4, 
8; Federal Employers’ Liability Act, § 
1 et seq., 45 U.S.C.A. § 51 et seq.—Fort 
Street Union Depot Co. v. Hillen, 119 
F.2d 307. 


C.C.A.Mo. Generally, a Violation of 
Safety Appliance Act provisions pro- 
hibiting a common carrier from using 
or hauling any car used in moving 
interstate traffic not equipped with 
couplers coupling automatically by im- 
pact and which can be uncoupled with- 
out the necessity of men going between 
ends of cars is shown by proof that 
ears upon a fair trial failed to couple 
automatically by impact. Safety Ap- 
pliance Act, § 2, 45 US.C.A. § 2.— 
Southern Ry. Co. v. Stewart, 119 F.2d 
85, modifying 115 F.2d 317. 

In action for death of switchman 
whose arm was crushed by impact be- 
tween couplers of cars which he was 
attempting to couple, where plaintiff 
charged violation of the Safety Appli- 
ance Act by furnishing interstate cars 
not equipped with couplers coupling 
automatically by impact, where there 
was proof that switchman did not use, 
or attempt to use, pin lifter on the 
coupling, and there was no proof of 
the mechanical defect but only the 
statement of a witness that after the 
accident he tried to use the pin lifter 
without stating whether trial was suc- 
cessful, or what effort was included 
therein, verdict for plaintiff could not 
stand. Safety Appliance Act, 45 U.S. 
C.A. § 1 et seq.; Federal Employers’ 
Liability Act § 1, 45 U.S.C.A. § 51.— 
Southern Ry. Co. y. Stewart, 119 F. 
2d 85, modifying 115 F.2d 317. 


C.C.A.N.Y. In action under Federal 
Employers’ Liability Act for injuries 
sustained by railroad employee, the em- 
ployee must produce substantial evi- 
dence of negligence and cannot base his 
case upon mere speculation. Federal 
Employers’ Liability Act, 45 U.S.C.A. §§ 
51-59.—Brennan y. Baltimore & O. R. 
Co., 115 F.2d 555, reversing 33 F.Supp. 
158, certiorari denied 61 S.Ct. 614, 

C.C.A.Vt. In action against railway 
company for injuries to trainman as al- 
leged result of defective brake on 
freight car, evidence held not so oyer- 
whelming against plaintiff’s testimony 
that he set brake as far as it would go 
as to require that jury’s verdict, find- 
ing that brake wag defective, be set 
aside, though car stopped moving 
down grade when conductor boarded 
it and he testified that he was able 
to tighten brake a notch or two. Fed- 
eral Employers’ Liability Act, § 1, 45 
U.S.C.A. § 51; Safety Appliance Act of 


S 4 ie % ve fe , 
1910, § 2, 45 U.S.C.A. —Cu 
Canadian Pac. Ry. Co., 115 F.2d 430. 

D.C.N.Y. In action by freight con- 
ductor against railroad to recover for — 
injuries when conductor allegedly 
tripped on steam pipe running fron 
float bridge to pump, causing his han 
to drop on rail and be run over by 
wheel of freight car, on ground that 
railroad was negligent in permitting 
the pipe, which ordinarily projected 
about one-half inch above the ground, 
to project two inches higher than usual, 
verdict for conductor could not stand, 
in absence of any testimony to the 
effect that approved construction and 
maintenance of such a pipe required 
something of railroad which the rail- 
road had omitted, where conductor 
knew of the presence of the pipe and 
its. office, and he knew that it was re- 
quired to move vertically near the 
place where the accident occurred. Em- 
ployers’ Liability Act, 45 US.C.A. § 
51 et seq.—Healy v. Central R. Co. of 
New Jersey, 35 F.Supp. 591. : 

D.C.N.Y. A railroad was not liable 
for death of experienced signal main- | 
tainer who on a clear day while in 
company of a subordinate and a track- 
man while engaged in repairing a 
switch was struck by a loaded boxcar 
being ridden by a brakeman, which 
was moving by gravity at about 10 
miles per hour, where evidence dis- 
closed that railroad was not negligent 
in sending cars along tracks where 
switches were being repaired, that it 
was impossible for brakeman to give 
any warning or signal, and that de- 
eéased was to have acted as a look- 
out, his companions doing the physical 
work.—Willis v. Pennsylvania R. R. 
Co., 35 F.Supp. 941. 

Cal.App. In action by employee of 
terminal railroad for injuries sustained 
while engaged in moving a string of 
45 cars drawn by a locomotive across. 
several city streets from one switching 
yard of terminal railroad to another 
to be delivered to transcontinental rail- 
road line, evidence was sufficient to 
sustain trial court’s finding that such 
movement of cars was a regular “train 
movement”, rather than a_ switching 
operation, within meaning of the Safe- 
ty Appliance Act requiring train to be 
equipped with certain percentage of 
power brakes under engineer’s control. 
Federal Safety Appliance Act § 1 et 
seq., and § 9, 45 U.S.C.A. § 1 et seq., 


one 9.—Maurice v, State, 110 P.2d 
Ga.App. In flagman’s action against 
railroad for injuries sustained in 


Switching operations at night when car 
on which flagman was riding to apply 
brakes was “kicked” upgrade but failed 
to couple automatically with stationary 
train and flagman fell when switching | 
train then backed up and collided with 
ear which was rolling back towards 
switching train, evidence sustained re- 
covery on ground of negligence in 
“kicking” the car and in backing up: 
the switching train under the circum- 
stances.—Pollard vy. Gammon, 12 §.H.2d 
624, 63 Ga.App. 852. 

Il. App. In switechman’s action for 
injuries resulting from alleged inef- 
ficient hand brake on interstate rail- 
road car, that hand brake operated. 
efficiently after accident at time when 
railroad’s witnesses undertook to test 
it did not destroy effect of proof that 
it operated inefficiently as shown by 
plaintiff. Federal Safety Appliance: 
Act, 45 U.S.C.A. § 1 et seq.; Federal 
Employers’ Liability Act, 45 U.S.C.A. § 
51 et seq.—Herb v. Pitcairn, 29 N.H.2d 
543, 306 Lll.App. 583. 


Mo. Hvidence held to make jury 
question on issue of railroad’s liability 
for injuries to switchman caused by 
failure to supply efficient handbrake, 
and to authorize recovery by switch- 
man, Federal Safety Appliance Act, §: 
2, 45 U.S.C.A. § 11:—Wild vy. Pitcairn, 
149 S.W.2d 800. 

§ 1278 

N.H. In employee’s common-law ac- 
tion to recover from employer for in- 
juries suffered when wall through. 
which employee was assisting in cut- 
ting a hole collapsed, evidence war-. 
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N.H. In action by textile mill work- 
er against employer for injuries result- 
ing when worker’s clothing caught in 
belt running from motor to winding 
machines, evidence held to authorize 
finding that employer was negligent in 
failing to guard belt and that such 
negligence caused employee’s injury.— 
Boucher v. Namasket Co., 17 A.2d 98. 

§ 1279 

C.C.A.Mo. To hold a master respon- 
sible for injuries, a servant must show 
by substantive proof that the appli- 
ances furnished were defective and 
knowledge of the defect or some omis- 
sion in regard thereto, and negligence 
of master will not be inferred from 
mere fact that injury occurred, or from 
presumption of care on part of serv- 
ant, since there is equally a presump- 
tion that master performed his duty. 
—Southern R. Co. v. Stewart, 115 F.2d 
317. } 

C.C.A.Va. In administrator’s action 
for death of section hand who com- 
mitted suicide by throwing himself in 
front of train, evidence that prior to 
day of his death, deceased had shown 
no evidence of mental derangement, 
that certain incidents occurred on that 
day which indicated abnormality, but 
that deceased’s conduct manifested a 
natural fear of trains and an ability 
to take reasonable precaution to avoid 
them, was insufficient to impose lia- 
bility on railroad employer on theory 
that railroad was negligent because it 
had knowledge that deceased was 
mentally deranged and yet_ permitted 
him .to participate in hazardous work. 
Federal Employers’ Liability Act § 1, 
45 U.S.C.A. § 51.—Southern Ry. Co. v. 
Bell, 114 F.2d 341. 

Ark, In action against employer for 
injuries caused by slipping on oily 
floor, evidence sustained finding that 
employer was negligent in spilling the 
oil, and in failing to discover and re- 
move if, that such negligence caused 
employee’s injury and that the injury 
happened because employer did not ex- 
ercise proper care in the premises.— 
Safeway Stores v. 'Phelps, 145 S.W.2d 
3 


N.Y.Sup. The duty of maintenance 
and repair of water closet tank was 
on owner but “res ipsa loquitur’ was 
inapplicable, and in absence of proof 
of disrepair and knowledge or actu- 
al or constructive notice, recovery 
could not be had for want of a show- 
ing of negligence. Labor Law, §§ 295, 
316.—Menaged y. Emigrant Industrial 
Sav. Bank, 21 N.Y.S.2d 238. 


§ 1280 

Cal. In action against railroad under 
the Federal Employers’ Liability Act 
for death of brakeman from injuries 
sustained during switching operations 
when he fell beneath car wheels, evi- 
dence was sufficient to sustain verdict 
for plaintiff on issues whether railroad, 
or its employees, caused to collide or 
couple the cars on which brakeman 
had been riding, and whether that act 
constituted negligence which was the 
“proximate cause’ of the brakeman’s 
death. Federal Employers’ Liability 
Act, 45 U.S.C.A. § 51 et seq.—Showalter 
v. Western Pac. R. Co., 106 P.2d 895, 
prior opinion 96 P.2d 964. 

Fla. In action for injury to truck 
driver by breaking of rig tree used as 
mast in loading logs, conflicting testi- 
mony as to whether there was negli- 
gence in choosing of rig tree, in using 
unsound cables or guy wires and 
whether skidder was negligently op- 
erated by jerks and starts authorized 
finding that negligence existed in such 
particulars.—Putnam Lumber Co. v. 
Berry, 2 So.2d 133. : 

Ga.App. In action against railroad 
for death of brakeman who was crush- 
ed against moving train at crossing by 
swerving automobile which he was 
flagging when train was backed over 
erossing, evidence was sufficient for 
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ont in not stopping train before mo- 
ent of impact.—Southern Ry. Co. v. 
10 S.H.2d 430. 

In action against railroad for death 
of brakeman who was crushed against 
moving train at crossing by swerving 
automobile which he was flagging 
when train was backed over crossing, 
whether, as testified by a witness, an 
experienced engineer could have stop- 
ped train traveling at 6 to 8 miles an 
hour within 5 feet, notwithstanding 
engineer’s opinion that he did all he 
could to stop it, was for jury, where it 
was not shown that there were any 
physical conditions making witness’ 
testimony incredible-—Southern Ry. Co. 
v. Blanton, 10 8.H.2d 430, 

N.Y.App.Div. Where helper on de- 
fendant’s truck took position three feet 
behind right front wheel and three feet 
to right of truck for purpose of di- 
recting chauffeur in backing, helper 
was watching movement of rear of 
truck but knew that front wheels had 
to be cut in his direction and did not 
leave position he originally took at side 
of truck, absence of evidence of negli- 
gence and helper’s contributory negli- 
gence precluded recovery for injuries 
sustained by helper when he was struck 
by truck—Waller y. Feiss, 23 N.Y.S. 
2d 603. A 

N.Y.App.Div. In action for injuries 
under Federal Employers’ Liability 
Act, jury’s finding that trustees of 
railroad company through their engi- 
neer were, guilty of negligence was 
against weight of evidence. Federal 
Employers’ Liability Act, 45 U.S.C.A. 
§ 51 et seq.—Colby v. Woodruff, 29 N. 


’ Y.S.2d 896, 262 App.Div. 945, 


S.C. Evidence that carpenter neg- 
lected to bolt extension board over 
which blacksmith would be required 
to pass in leaving work, and that he 
failed to warn blacksmith when black- 
smith started to leave was evidence of 
master’s _negligence.—Whisenhunt_ y. 
Atlantic Coast Line R. Co., 10 S.H.2d 
305, 195 S.C. 213. 


§ 1281 

Mass. In action under Federal Em- 
loyers’ Liability Act for injuries sus- 
ained by freight house trucker when 
struck by box being transported by 
fellow employees on another truck, evi- 
dence warranted finding that conduct 
of fellow employees was wanting in 
due care. Federal Employers’ Liability 
Act, aS amended, 45 USCA, § 51 et 
seq.—Cunningham y. Boston & M. R. 
R., 34 N.E.2d 697, 309 Mass. 215. 
Mo.App. In action for the death of 
member of city’s street repair crew 
who was thrown from running board 
of truck under wheels of truck and 
killed when truck driver started the 
truck with a sudden lurch or jerk, evi- 
dence established that the accident was 
caused by the negligence of the driver 
of the truck in letting out the clutch 
too fast, or in stepping on the ac- 
celerator too hard, and was not caused 
because crew was allegedly not fur- 
nished a reasonably safe place to work. 
a pace ee v. Kansas City, 153 S.Ww. 


§ 1284 

D.C.N.Y. A railroad was not liable 
for death of experienced signal main- 
tainer who on a clear day while in 
company of a subordinate and a track- 
man while engaged in repairing a 
switch was struck by a loaded boxcar 
being ridden by a brakeman, which 
was moving by gravity at about 10 
miles per hour, where evidence dis- 
closed that railroad was not negligent 
in sending cars along tracks where 
switches were being repaired, that it 
was impossible for brakeman to give 
any warning or signal, and that de- 
ceased was to have acted as a lookout, 
his companions doing the _ physical 
work.—Willis v. Pennsylvania R. R. 
Co., 35 F.Supp. 941. 

Ark. In action against employer for 
injuries to employee’s feet because of 
concrete burns, evidence held sufficient 
to support jury’s finding that employ- 
er was negligent in exposing employee 
to dangers incident to spreading wet 
concrete without cautioning or warning 


was negli-. him. Harmon v. Harrison, 147 §. 
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Ark. In action by employee for 
burns sustained from lime and cement, _ 
evidence showed that employer knew o 
danger of such work and that em 
ployee did not know, and hence th 
employer should have warned em 
ployee of danger.—Harmon vy. Ward, 
149 S.W.2d 575. on pe 
Colo. Evidence that plaintiff, w 
was employed principally as a b 
driver, was injured while assisti 
employer in enlarging a doorway 
a garage when struck by falling doo 
and that employer recognized dange 
of door falling, but did not direct 
ther plaintiff or another who was 
sisting to use supporting timber 
had been prepared and. used the d 
before in performing same operation, — 
authorized plaintiff's recovery from 
employer for injuries sustained.—Bea 
ty v. Stir, 115 P.2d 644. ¥ sae yh 
Okl. In action against employer fo: 
death of employee who was 
when drum of acetylene welding out- 
fit which employee was cleaning 
ploded, jury’s finding that employer 
failed to exercise the requisite de 
of care and was guilty of negligenc 
so as to entitle plaintiff to reco 
was sustained by evidence that th 
drum of such a welding outfit is < 
to explode when cleaned unless pro 
precautions are taken, and that 
ployee who did not know that 


e iF 
tions when told to clean the drum 
vous eae Co. v. Taylor, 108 


§ 1287 
Mo. In action under Hmploye 
bility Act by locomotive fireman 7 
suffered injuries when he jumped f, 
train just before it collided with fre 
ears which engineer was unable to 
evidence failed to present jury questic 
as to negligence of engineer in failin; 
to stop train after fireman shouted 
warning to stop, where there was ne 
evidence that engineer heard warn 
Federal Employers’ Liability Act, 45 
U.S.C.A. §§ 51-59.—Jenkins vy. K 
144 S.W.2d 76. vad 
§ 1288 a 


Cal.App. In action by railroad em 
ployee for injuries resulting from oper. 
ation of train in violation of Safe 
Appliance Act requiring certain per 
centage of cars to be equipped wi 
power brakes under engineer’s contr 
evidence, that when employee e¢ 
plained of defective condition of 
brakes yardmaster directed him 
move train regardless of defective | 
dition, sustained trial court’s fin 
that employee did not “assume 
risk” of injury. Federal Safety 
pliance Act § 1 et seq., and § 9, 45. 
C.A, § 1 et seq., and § 9.—Maurice 
State, 110 P.2d 706. ese 

Mo. In action against railroad u 
der the Federal Employers’ Liabilit 
Act by section foreman for injurie 
sustained when i 


phe 
i 


struck a push car which section fore- 
man was attempting to remove from ~ 

the tracks before it could be struck — 
by. the train, evidence established a 
risk not normal or usual or ordinarily 
incidental to section foreman’s employ- — 
ment, but an extraordinary risk, origi- 


nating out of railroad’s failure to 
whistle, which foreman did not as- 
sume. IHederal Employers’ Liability 


Act, 45 U.S.C.A, § 51 et seq.—Owen v. 
Kurn, 148 S.W.2d 519. 

Neb. In action against owner of 
farm for death of employee who re- 
ceived fatal injuries when he was 
drawn into a silage cutter, plaintiff’s 
evidence was _ insufficient to sustain 
plaintiff's burden to prove that the  ~— 
employee was induced, by promise of 2 
owner of farm to repair the cutter, to “i 
begin or to continue to work with de- 
fective cutter without being guilty of 
contributory negligence, and without 
assuming the risk of injury.—Groat v. 
Clausen, 298 N.W. 563. 

N.H. In action by textile mill work- 
er against employer for injuries result- 
ing when worker’s clothing caught in 
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belt running from motor to winding 
machines, evidence held to authorize 
finding that worker did not assume 
risk, notwithstanding worker’s know]l- 
edge that it was dangerous to place 
hand near the belt, where worker did 
not realize danger of clothing catching 
in belt. Pub.Laws 1926, c. 328, § 13.— 
Boucher ». Namasket Co., 17 A.2d 98. 
' Wa. Evidence established as matter 


of law that station agent and telegra-~ 


pher, who had worked at position long 
enough to be familiar with ‘whole lay- 
out,” assumed risk of falling from 
bridge while checking cars, so that 
no recovery for his death could be had 
under Federal Employers’ Liability 
Act. Federal Employers’ Liability 
Act, § 1 et seq., 45 U.S.C.AL § 51 et 
-seq.—Knowles v. Southern Ry. Co., 12 
8.E.2d 821. 
§ 1289 


N.H. In employee’s common-law ac- 
tion to recover from employer for in- 
juries suffered when wall through 
which employee was assisting in cut- 
ting a hole collapsed, evidence war- 
ranted finding that employer did not 

- furnish employee reasonable protection 


2 against a danger likely to occur and 


that employee neither assumed risk 
nor was guilty of contributory fault.— 
Dubuc vy. Amoskeag Industries, 15 A. 
2d 867. 

§ 1294 
In action for 


-» . ©.C.A.Mo. death of 


 ‘switchman whose arm was crushed by 


5, 


-» impact between couplers of cars which 


he was attempting to couple, where 
plaintiff charged violation of the Safe- 
ty Appliance Act by furnishing inter- 
state cars not equipped with couplers 
automatically by impact, 
where there was proof that switchman 
did not use, or attempt to use, pin 
lifter.on the coupling, and there was 
no proof of the mechanical defect but 
only the statement of a witness that 


a after the accident he tried to use the 


pin lifter without stating whether trial 
was successful, or what effort was 
> included therein, verdict for plaintiff 
could not stand. Safety Appliance Act, 
45 U.S.C.A. § 1 et seq.; Federal Em- 


ih movers, Liability Act § 1, 45 U.S.C.A. 


51.—Southern Ry. Co. vy. Stewart, 119 
H.2d 85, modifying 115 F.2d, 817. 

Fla. In action for injury to truck 
driver by breaking of rig tree used as 


mast in loading logs, conflicting testi- 


mony authorized finding that driver 
had right to be where he was when 
injured.—Putnam Lumber Co. vy. Ber- 
ry, 2 So.2d 133. 


Ky. In employee’s action against 
employer for rupture sustained when 

attempting to move heavy stove, where 
employee alleged that employer did 
not operate under compensation act 
although eligible to do so, evidence es- 
tablished that employee’s own negli- 
gence in attempting to pull heavy 
stove with only three rollers under 
it over a crack where two floors joined 
was “proximate cause” of his injuries, 
and hence he was not entitled to re- 

Ky.St. § 4880 et 

- seq.—Howard v. Southern Harlan Coal 
Co., 152 S.W.2d 6138, 287 Ky. 228. 


La.App. The fact that servant re- 
fused to enter employers’ dining room 

- where dogs were until she received as- 
surances from her employer that the 
dogs would not harm her, and also 
a command to enter the dining room, 
established that the servant was not 
guilty of contributory negligence, and 
authorized recovery by servant for in- 
juries caused by vicious dogs har- 
bored by her employers, Civ.Code, art, 
'2321.—Tillman v. Cook, 3 So.2d 230. 


Neb. In action against owner of 
farm for death of employee who re- 
ceived fatal injuries when he was 
drawn into a silage cutter, plaintiff’s 
evidence was insufficient to sustain 
plaintiff's burden to prove that the 
employee was induced, by promise of 
‘owner of farm to repair the cutter, 
to begin or to continue to work with 
defective cutter without being guilty 
of contributory negligence, and with- 
out assuming the risk of injury.— 
Groat v. Clausen, 298 N.W. 563. 
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N.H. In employee’s common-law ac- 
tion to recover from employer for in- 
juries suffered when wall through 
which employee was assisting in cut- 
ting a hole collapsed, evidence war- 
ranted finding that employer did not 
furnish employee reasonable protection 
against a danger likely to occur and 
that empleyee neither assumed risk 
nor was guilty of contributory fault.— 
Dubuc v. Amoskeag Industries, 15 A.2d 


867. 

§ 1300 
N.Y.App.Div. Where helper on _ de- 
fendant’s truck took position three 


feet behind right front wheel and three 
feet to right of truck for purpose of 
directing chauffeur in backing, helper 
was watching movement of rear of 
truck but knew that front wheels had 
to be cut in his direction and did not 
leave position he originally took at 
side of truck, absence of evidence of 
negligence and helper’s contributory 
negligence precluded recovery for in- 
juries sustained by helper when he was 
struck by truck.—Waller v. Feiss, 23 
N.Y.S.2d 603. 
§ 1302 


Ill. In action under Federal Employ- 
ers’ Liability Act for injuries sustained 
by switchman when freight cars col- 
lided in freight classification yard, un- 
contradicted testimony of plaintiff that 
one of cars,in group being moved at 
time of accident contained perishable 
goods which had been designated for 
movement from outside the state to a 
destination outside the state was sufli- 
ecient to take to jury issue whether 
switchman was then engaged in “in- 
terstate commerce’’. 
ers’ Tap AGH S4D US eOcAd 8" oles 
seq.—Mitchell v. Louisville & N. R. Co., 
31 N.H.2d 965, 375 Ill. 545, reversing 
27 N.B.2d 861, 305 Ill.App. 635. 

* § 1305 


Minn. In action against railroad for 
death of clerk in railroad’s storerooms 
as result of asphyxiation from carbon 
tetrachloride fumes, whether clerk was 
acting within the scope of his employ- 
ment in cleaning floor with carbon tet- 
rachloride, or was cleaning his coat 
with carbon tetrachloride, was a fact 
question for the jury. Comp.Laws N. 
D.1913, §§ 8321-8324.—Symons v. Great 
Northern Ry. Co., 293 N.W. 303. 

Tex.Civ.App. In action against oil 
company for oil pumper’s injuries re- 
ceived in gas explosion which occurred 
in two-room bunk-house whereto pump- 
er returned for purpose of obtaining 
heavier shoes preparatory to his fur- 
ther inspection and adjustment of ma- 
chinery on the lease, whether such 
bunk-house at time of explosion was 
being used in furtherance of oil com- 
pany’s business was for jury.—United 
East & West Oil Co. v. Dyer, 144 S. 
W.2d 989, error granted. 


§ 1306 

C,C.A.Pa. In brakeman’s action un- 
der the Federal Hmployers’ Liability 
Act for injuries sustained in switching 
operations in Pennsylvania, whether 
there had been any change up to 
time of injury with respect to original 
destination in New Jersey of coal 
shipped from West Virginia and con- 
tained in car being switched so as to 
divest shipment of its interstate char- 
acter was for jury. Federal Employ- 
ers’ Liability Act § 1, 45 U.S.C.A. 
51.—Reading Co. y. Larkin, 114 F.2d 
416, affirming Larkin y. Reading Co., 
28 B.Supp. 292, 

In brakeman’s action under the Fed- 
eral Employers’ Liability Act for in- 
juries sustained in switching operations 
in Pennsylvania, whether empty coal 
car was being moved purposely by 
brakeman’s crew to receive a cargo of 
coal from a “crippled” car in transit 
from West Virginia to New Jersey, and 
whether brakeman was thus engaged 
in interstate commerce at the time of 
his injuries, were for jury. Federal 
Employers’ Liability Act § 1, 45 U.S. 

-A. § 51,—Reading Co. y. Larkin, 114 
F.2d 416, affirming Larkin y. Reading 
Co., 28 F.Supp. 292. 

Ala, The “scintilla of evidence” doc- 
trine which is generally applicable in 
Alabama and under which general 


Federal Employ-~ 


charge should be refused to- 


if. there is a scintilla of evidence on — 


which plaintiff's case may hang does 
not apply in action brought under Fed- 
eral Employers’ Liability Act. Feder- 
al Employers’ Liability Act, 45 U.S.C. 
A. § 51 et seq.—Southern Ry. Co. V. 
Melton, 198 So. 588. 5 ; 

Where death of railroad signal in- 
spector resulted from automobile-train 
collision which occurred at a_ place 
where and at a time when the inspec- 
tor had duty to make inspection on 
track used in interstate commerce 
whether inspector who was furnished 
with a motorcar but was not forbidden 
to use an automobile, was at time of 
collision engaged in performance of 
“interstate commerce’ service for rail- 
road, so that action for inspector’s 
death could be maintained under Fed- 
eral Employers’ Liability Act, was for 
jury. Federal Employers’ 
‘Act, 45 U.S.C.A. § 51 et_seq,—Southern 
Ry. Co. v. Melton, 198 So. 588. 

Utah. Where train on which em- 
ployee was killed contained three empty 
freight cars belonging to foreign roads 
which had come into Utah loaded with 
interstate freight, and at time of de- 
ceased’s injury were started back to 
their owners, and power of owners and 
others to interrupt homeward. journey 
of cars and send them elsewhere or 
detain them upon paying demurrage 
had not been exercised at time of in- 
jury, whether cars were moving in 
interstate commerce so as to authorize 


‘ administratrix to maintain an action 


for death under the Federal Employers’ 
Liability Act was for jury. Federal 
Employers’ Liability Act, 45 U.S.C_A. 
§ 51 et seq.—Smith v. Salt Lake & 
moe Railroad Corporation, 105 P,2d 


§ 1309 

C.C.A.Wash. Where unwrapped 
smokejack manufactured in railroad’s 
shop was placed in baggage car and 
baggageman who upended the smoke- 
jack was injured by its sharp raw 
edges when he reached out to prevent 
it from falling, in action under Federal 
Employers’ Liability Act, question 
whether railroad was negligent in fail- 
ing to have the contrivance in reasona- 
bly safe condition for handling or in 
not warning the baggageman of danger, 
and whether negligence, if any, was 
proximate cause of injury or a substan- 
tial factor in causing it, were for the 
jury. Eederal Employers’ Tapia Act 
§§ 1-9, 45 U.S.C.A. §§ 51-59.—Dudley v. 
Scandrett, 115 F.2d 728. 

S.C. A servant should not be non- 
suited where there is any evidence 
tending to establish any negligence of 
master as the proximate cause of in- 
jury sued for.—Whisenhunt v. Atlantic 
Coast Line R. Co., 10 S.H.2d 305, 195 
S:Chvatst 

Tex.Civ.App. There must be more 
than a scintilla of evidence or a mere 
surmise connecting the alleged negli- 
gent act with employee’s injury be- 
fore the court will be authorized to 
submit the case to the jury.—Emmons 
v. Texas & P. Ry. Co., 149 S.W.2d 167. 
Error dismissed, judgment correct. 


§ 1310 
Tex.Civ.App. here must be more 
than a scintilla of evidence or a mere 
surmise connecting the alleged negli- 
gent act with employee’s injury be- 
fore the court will be authorized to 
submit the case to the jury.—EHmmons 
v. Texas & P. Ry. Co., 149 S.W.2d 
167, error dismissed, judgment correct. 

312 


Mo. In action under Federal Hm- 
ployers’ Liability Act against railroad 
for death of brakeman on freight train, 
where brakeman allegedly died as re- 
sult of injuries sustained when en- 
gaged in repairing a “split”? switch, 
evidence did not warrant sustaining 
railroad’s demurrer, to plaintiff’s eyi- 
dence on theory that, as matter of 
law, brakeman’s injury was due merely 


j 


to accident. Federal Employers’ Lia- 
bility Act, 45 U.S.C.A. §§ 51-59.—Bar- 
rett v. St. Louis Southwestern Ry. 
Co., 143 S.W.2d 60. 


Mo, In action against railroad for 
injuries to head brakeman whose foot 
was temporalily caught between the 


Liability . 


an ‘impossibility was for jury, which 


nforeing and swith: 
catching his foot between the rails was 


was given a demonstration by the 


Federal Employers’ Liability Act, 45 
U.S.C.A. § 51 et seq.—Wilday v. Mis- 
souri-Kansas-Texas R. Co., 147 S.W.2d 


431. 
§ 1313 

_Miss. In servant’s action for inju- 
ries to testicle resulting from being 
struck thereon by handle of plow, evi- 
dence that a horse furnished by master 
would flinch, jerk or jump when 
touched or struck in the side by a 
brush or switch, or when a line got un- 
der his tail, that employee, in plowing 
eutover land had a companion: horse 
on _a three or four-foot embankment, 
and that when the companion horse 
stepped off the embankment and hit the 
other horse it jumped and caused the 
accident, was insufficient for jury on 
question of master’s negligence, in al- 
legedly furnishing an unsafe horse, 
which was “proximate cause” of injury. 
—Crosby vy. Burge, 1 So.2d 504, 190 
Miss. 739. 

N.C. In action for injuries to mem- 
ber of railroad bridge force engaged 
in repairing grade crossing when he 
was struck by motorist, evidence that 
highway was straight for half a mile, 
that railroad could be seen on both 
sides of highway, that there were rail- 
road crossing and highway stop signs, 
that railroad barricaded the side of 
highway with railroad dump car on 
one side of crossing and with motorcar 
on the other, on each of which stand- 
ard sized red flag was displayed, was 
insufficient for jury on issue of rail- 
road’s actionable negligence, where mo- 
torist’s negligence in failing to ob- 
serve warning signs and in violating 
statute in overtaking preceding auto- 
mobile was “proximate cause” of ac- 
cident. Pub.Laws 1937, ¢. 407, §§ 112 
(c), 114(a).—Murray vy. Atlantic Coast 
Line R. Co., 11 S.H.2d 326, 218 N.C. 


392. 
§ 1314 

C.C.A.Mich. In action under the Fed- 
eral Employers’ Liability Act to re- 
cover damages for death of switchman, 
whether accident was caused by de- 
fective grabiron protruding beyond 
normal position at side of car was for 
the jury. Federal Safety Appliance 
Acts, §§ 4, 1, 45 U.S.C.A. §§ 4, 8; Fed- 
eral Employers’ Liability Act, § 1 et 
seq., 45 U.S.C.A. 51 et seq.—Fort 
Street Union Depot Co. y. Hillen, 119 
F.2d 307. 4 


C.C.A.Mo. In an action under the 
Federal Employers’ Liability Act based 


,on an alleged violation of the Safety 


Appliance Act, the jury may not be 
permitted to speculate concerning the 
cause of injury, and the case must be 
withdrawn from its consideration un- 
less there is evidence from which the 
inference may reasonably be drawn 
that the injury suffered was caused by 
the negligent act of the employer. 
Safety Appliance Acts of 1893, § 2, and 
1903, 45 U.S.C.A. § 2, and §§ 8-10; 
Federal Employers’ Liability Act, § 1, 
45 U.S.C.A. § 51.—Southern Ry. Co. v. 
Stewart, 115 F.2d 317. 


In action for death of railroad 
switchman, evidence was sufficient for 
jury on question whether there was 
probable cause to believe that injury 
suffered while coupling cars was caused 
by railroad’s breach of duty in fur- 
nishing cars equipped with couplers 
not of statutory requirement. Safety 
Appliance Acts of 18938, § 2, and 1903, 
45 U.S.C.A. § 2, and §§ 8-10; Federal 
Employers’ Liability Act, § 1, 45 U.S. 
C.A. § 51.—Southern Ry. Co. v. Stewart, 
115 F.2d 317. 

§ 1315 

Ky. In action for wrongful death of 
coal miner who was found with face 
and neck bruised and powder burned, 
evidence regarding whether there was 
gas in mine, whether employer was 
guilty of negligence in failing to make 
an inspection of room in which em- 
ployee was working and whether ex- 
plosion was caused by presence of gas 


ch 


whether brakeman’s: 


brakeman of how his foot was caught. — 


* ni 
% 


be! | 


Ne 


i a . ms a 
vas insufficient for jury.—Johnson’s 
Adm’r v. Harlan Ridgeway Crown Min- 
ing Co., 145 S.W.2d 89, 284 Ky. 463. 
_ Minn. Evidence was sufficient for 
jury on issue whether miner contract- 
ed pneumoconiosis or silicosis in de- 
fendant’s mines and thereby became af- 
flicted with an aggravation of his ex- 
isting ailments. Mason’s Minn.St.1927, 
§ 4174.—Applequist v. Oliver Iron Min- 
ing Co., 296 N.W. 13. 
§ 1316 

C.C.A.N.Y. In action brought under 
the Federal Employers’ Liability Act 
for injuries sustained by brakeman 
when car on which he was riding was 
derailed, evidence of negligence of rail- 
Toad as a cause of derailment was in- 
sufficient for jury, in view of physical 
circumstances which refuted plaintiff’s 
testimony that he had properly per- 
formed his duty to throw derail lever 
and move derail block off the rail be- 
fore giving engineers signal to back car 
onto side track on which derail was lo- 
eated. Employers’ Liability Act, 45 U. 
S.C.A. § 51-59.—Brennan v. Baltimore 
& O. R. Co., 115 F.2d 555, reversing 33 
phage 158, certiorari denied 61 S.Ct. 


Mass. In action under Federal Hm- 
ployers’ Liability Act for injuries sus- 
tained by freight house trucker when 
struck by box being transported by 
fellow employees .on another truck, 
whether accident occurred in manner 
testified to by injured employee was 
for the jury. Federal Employers’ Lia- 
bility Act, as amended, 45 U.S.C.A. § 
51 et seq.—Cunningham y. Boston & 
ae R. R., 34 N.H.2d 697, 309 Mass. 


Miss. Whether employee who was 
employed to fire boilers and engines 
in manufacturing plant sustained in- 
juries as result of obeying an_ order 
of employer’s foreman, the giving of 
which constituted negligence, was for 


_jury.—Kennedy v. Little, 2 So.2d 163. 


8 1317 

C.C.A.Wash. Where unwrapped 
smokejack manufactured in railroad’s 
shop was placed in baggage car and 
baggageman who upended the smoke- 
jack was injured by its sharp raw 
edges when he reached out to prevent it 
from falling, in action under Federal 
Employers’ Liability Act, question 
whether railroad was negligent in fail- 
ing to have the contrivance in reasona- 
bly safe condition for handling or in 
not warning the baggageman of danger, 
and whether negligence, if any, was 
proximate cause of injury or a substan- 
tial factor in causing it, were for the 
jury. Federal Employers’ Liability 
Act §§ 1-9, 45 U.S.C.A. §§ 51-59.—Dud- 
ley v. Scandrett, 115 F.2d 728. © 


Ark. Whether employer was negli- 
gent in failing to warn inexperienced 
employee about latent dangers connect- 
ed with work of spreading concrete and 
such failure was “proximate cause” of 
injuries to such employee’s feet from 
concrete burns held for jury, as such 
dangers were not obvious and patent to 
such employee as matter of law.—Har- 
mon y. Harrison, 147 S.W.2d 739. 

IiLApp. In action under Federal 
Employers’ Liability Act for injuries 
sustained by member of wrecking crew 
as result of fall from a wrecker car 
through a trestle while he and other 
members of crew were about to clear a 
wreck, evidence that there was custom 
that train crew would not move wreck- 
ing train after wrecking crew had 
started to clear wreck without giving 
wrecking crew adequate warning, that 
member relied upon custom, and that 
member was injured as result of un- 
expected violation of rule, presented 
question for jury as to whether mem- 
ber’s injuries were result of unexpected 
violation of-the custom. Federal Hm- 
ployers’ Liability Act, § 1, 45 U.S.C.A. 
§ 51.—Grosse v. Terminal R. Ass’n of 
St. Louis, 29 N.H.2d 1018. 

§ 1319 

C.C.A.Wash. Where unwrapped 
smokejack manufactured in railroad’s 
shop was placed in baggage car and 
baggageman who upended the smoke- 
jack was injured by its sharp raw 
edges when he reached out to prevent it 
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from falling, in action under Federal we 
Hmployers’ Liability Act, question ; 
whether railroad was negligent in fail- 
ing to have the contrivance in reasona- ‘ 
bly safe condition for handling or in ~ 
not warning the baggageman of danger, 
and whether negligence, if any, was 
proximate cause of injury or a sub- | % 
stantial factor in causing it, were for 
the jury. Federal Employers’ Liability 
Act §§ 1-9, 45 U.S.C.A. §§ 51-59.—Dud- 5 
ley v. Scandrett, 115 F.2d 728. “3 
N.Y.App.Div. Whether owner of dog, 
with knowledge that dog was vicious, 2 
was liable to employee for disregard of 
latter’s safety was an issue of fact — 
for jury.—Lovell v. Haas, 27 N.Y.S8.2d 
886, 262 App.Div. 49. iS 
Okl. In action against deceased’s — 
employer for deceased’s age iesro 


<a 


allegedly known by employer to be — 
vicious, whether dog was vicious and 
whether it was known by employer to 
be such, were fact questions for jury.— 
Tidal Oil Co. v. Forcum, 116 P.2d 572. 

8.C. A servant should not be non- — 
suited where there is any evidence 
tending to establish any negligence of 
master as the proximate cause of ine a 
jury sued for.—Whisenhunt y. Atlantic 
Coast Line R. Co,, 10 S.H.2d 305, 195 
{OA : Fe 


S.C. 213 
§ 1321 2 


Ark. Whether employer was negli- — 
gent in failing to warn inexperienced 
employee about latent dangers con 
nected with work of spreading concrete — 
and such failure was ‘‘proximate cause” — 
of injuries to such employee’s feet — 
from concrete burns held for jury, as 
such dangers were not obvious and pat- ch - 
ent to such employee as matter of law. | 
—Harmon v. moe 147 S.W.2d 739. 

132: ‘ 


2 site 
Iu.App. In action under Federal — 
Employers’ Liability Act for injury to : 
railroad brakeman who was struck by 
dwarf semaphore signal while riding — 
on side of box car, if there was any ~ 
evidence tending to establish plaintiff’s 
complaint, question of negligence on 
part of defendant railroad was for 
jury. Federal Employers’ Liability 
Act § 1 et seq., 45 U.S.C.A, § 51 et | ee ; 
—Werner v. Illinois Cent. R. Co., 3 anit 
N.B.2d 121, 309 Ill.App. 292. ' Hee 
In action under Federal Employers’ 
Liability Act for injury to railroad 
brakeman who was struck by a dwarf 
semaphore signal while riding on sid 
of box car, evidence that _a clearance 
of only ten inches rendered running of 
cars past the signal dangerous to rail- : 
road’s brakemen and that no practical 
necessity existed for maintenance of 
the signal in the position it was in at © 
time of accident, was sufficient to pre- — 
sent question of railroad’s negligence 
to jury. Federal Employers’ Liability — 
Act § 1 et seq., 45 U.S.C.A. § 51 et bee aL 
—Werner v. Illinois Cent. R. Co., 33 
N.E.2d 121, 309 Dll.App. 292. i 


§ 1325 2 ’ 

Ark, In action by driller’s helper, | 
against company engaged in drilling ~~ 
oil and gas wells for injuries sustained 
while lowering drill pipes into well 
when pipe slips gave way allowing © 
drill stem pipe to fall into well, car- 15 
rying tongs attached to pipe, and  — 
tongs struck helper’s foot, evidence 
showing that helper was acting under 4 
orders of his foreman at time of injury 
presented question for jury as to 
whether helper was entitled to recover 
on ground that company failed to ‘ 
furnish helper a reasonably safe place 
in which to work, and safe tools and ~— 
appliances, and whether helper assumed 
the risk of injury.—Haynes Drilling 
Corporation v. Smith, 143 S.W.2d 27. 
200 Ark. 1098. 

Ark. In action against employer for 4 
injuries caused by slipping on oily 
floor, whether the oil was negligently 
spilled on the floor and whether em- 
ployer failed to exercise reasonable 
eare to discover and clean up the oil 
were questions for jury.—Safeway 
Stores v. Phelps, 145 S.W.2d 337. 

Ark. In action by employee against 
electric company for injuries suffered 
when struck by tree cut by employee, 
when it rebounded after falling, evi- 


Tae), Te see 


§ 1325 


dence held not to establish a case of 
actionable negligence by employer for 
the jury.—A. A. Electric Co. v. Ray, 

149 S.W.2d 38. 
N.H. In action by employee against 
employer for injuries sustained when 
Ma employee’s head struck door of metal 
“ box closeting electric appliance on wall 
of passageway when stick, which was 
used to keep door closed after lock on 
door had broken, dropped to the floor, 
and caused the door to come open, it 
’ was for jury to determine whether rea- 
sonable inspection either did or would 
have disclosed broken lock, and wheth- 
er reasonable foresight would have led 
to effective measures to keep door 
closed, seasonably before employee was 
hurt, where lock had been broken for 
at least two days before the accident. 
=f baa v. Nashua Mfg. Co., 16 A.2d 


Pa, In welder’s action against em- 
i, \ i panhad for damages for silicosis caused 
iF 
t 


by failure to protect welder from dust 
in adjoining room, evidence held to 
make jury question on issue of employ- 


ae er’s negligence. 43 P.S. § 5.—Rebel y. 
Stan ard Sanitary Mfg. Co., 16 A.2d 

es 634,340 Pa. 313. 

ay § 1326 


_. Fla, In employee's action against 
employer for loss of eye penetrated by 
particle of steel as employee was using 
‘a punch and hammer to remove brass 
or bronze bushings from a truck spin- 
dle, trial court properly directed ver- 
diet for employer where tools were free 
_ of defects, method of work followed 
--Was\in common usage, and it appeared 
forage tat employee had been engaged in 
work of a mechanical nature for 12 
- +years.—Duncan y. Growers Equipment 
| Go., 1 So.2d 458. 

: Mo.App. In employee’s action against 
employer to recover damages for occu- 
_ pational disease on ground of defend- 
a -ant’s statutory negligence in failing to 


furnish plaintiff adequate and approved 


ease of negligence, whereupon making 
of any possible defense to action de- 
volved on defendant, with ultimate 
- question of defendant’s liability to be 
determined by jury, so that court prop- 
erly refused defendant’s requested per- 
- emptory instruction. Mo.St.Ann. § 
 , 13254, p. 4804.—Blittschau v. American 
Car & Foundry Co., 144 S.W.2d 196. 


door had broken, dropped to the floor, 
and caused the door to come open, 
whether employer was negligent for not 
-—s appreciating the use of the stick as an 
ineffective appliance to keep the door 
from opening was for the jury.—Per- 
kins v. Nashua Mfg. Co., 16 A.2d 700. 
- -Tex.Com.App. In action against 
' railroad for injuries to carpenter who 
fell from roof of section house, wheth- 
er railroad was negligent in ordering 
earpenter to repair flue located on top 
of roof, which was slippery, without 
providing carpenter with ropes to use 
in ascending roof and hook and lad- 
der for purpose of climbing to ridge 
‘of house, was for jury.—Texas & P. 
wae Ry. Co. v. Presley, 152 S.W.2d 1105. 
ad ; § 1328 
‘Boor Ark. In action for injuries claimed 
| to have been sustained to plaintiff’s eyes 
while plaintiff was working for code- 
fendant near an electric welding ma- 
chine, evidence held for jury on ques- 
tions of whether plaintiff was an in- 
experienced servant, who had been put 
to work in a dangerous employment 
without instruction or warning, and 
whether codefendant was negligent in 
performing its duty to furnish plain- 
tiff a reasonably safe place in which, 
and reasonably safe appliances with 
which, to work.—Berry Asphalt Co. ‘vy. 
Kidd, 143 S.W.2d 42, 200 Ark. 1121. 
! § 1329 
Miss. In servant’s action for injuries 
to testicle resulting from being struck 
thereon by handle of plow, evidence 
that a horse furnished by master would 


 N.H. In action by employee against 
phi s employer for injuries sustained when 
_ employee’s head struck door of metal 
hy box closeting electric appliance on wall 
is Vea of passageway when stick which was 
af used to keep door closed after lock on 


flinch, jerk or jump when touched or 
struck in the side by a brush or switch, 
or when a line got under his tail, that 
employee, in plowing cutover land had 
a companion horse on a three or four- 
foot embankment, and that when the 
companion horse stepped off the em- 
bankment and hit the other horse it 
jumped and caused the accident, was 
insufficient for jury on question of 
master’s negligence, in allegedly fur- 
nishing an unsafe horse, which was 
“proximate cause’? of injury.—Crosby v. 
Burge, 1 So.2d 504, 190 Miss. 739. 

N.Y.App.Div. In action for death of 
intestate who was allegedly thrown 
from horse while acting as exercise 
boy on defendant’s race track, dismissal 
of complaint at end of plaintiff’s case 
was error, where testimony would have 
permitted jury to find that defendant 
bad reason to know that intestate was 
under 16 years of age whep killed, that 
riding a horse, as intestate was riding, 
endangered his life, and that defendant 
by its conduct, and its superintendent 
expressly, permitted intestate to ride 
as exercise boy, Penal Law, 483,.— 
James v. Metropolitan Jockey Club, 26 
N.Y.S.2d 980, 261 App.Div. 1089. 

§ 1330 


Tex.Civ.App. Where brakeman’s in- 
ference that fireman failed to reduce 
force of atomizer and railroad’s failure 
to maintain spring strong enough to 
hold sand-hole door fast was based 
on the roar of the engine and vibra- 
tion of door at time hot sand was 
thrown into brakeman’s eye, allegedly 
from firebox, and sand might have 
come from other sources not made 
basis of negligence, evidence was, in: 
sufficient for jury.—Hmmons v. Texas 
& P. Ry. Co., 149 S.W.2d 167, error 
dismissed, sud eren et tonrerts 

° 


_‘C.C.A.Mich. In action under the Fed- 
eral Hmployers’ Liability Act to re- 
cover damages for death of switchman, 
where defendant’s testimony was of- 
fered to show that grabiron on car was 
twisted on 
plaintiff’s -testimony was offered to 
show that grabiron was bent outward 
towards adjoining track, it was func- 
tion of jury to decide which of stories 
it would accept. Federal Safety Appli- 
ance Acts, §§ 4, 1, 45 U.S.C.A. §§ 4, 8; 
Federal Employers’ Liability Act, § 1 
et seq., 45 U.S.C.A. § 51 et seq.—Fort 
Street Union Depot Co. y. Hillen, 119 
F.2d 307. 


In action under the Federal Employ- 
ers’ Liability Act to recover damages 
for death of switchman, the eredibili- 
ty of witnesses who testified regard- 
ing condition of grabiron on car was 
for the jury, and jury was at liberty 
to disregard part or all of the testi- 
mony that the grabiron was in perfect 
condition immediately prior to the ac- 
cident. Federal Safety Appliance Acts, 
§§ 4, 1, 45 U.S.C.A. §§ 4, 8; Federal 
Employers’ Liability Act, § 1 et seq., 
45. U.S.C.A. 51 et seq.—Fort Street 
Bonn Depot Co. v. Hillen, 119 F.2d 


Mo. Hvidence held to make jury 
question on issue of railroad’s liability 
for injuries to switchman caused by 
failure to supply efficient handbrake. 
and to authorize recovery by switch- 
man, Federal Safety Appliance Act, § 
2, 45 U.S.C.A. § 11.—Wild v. Pitcairn, 
149 S.W.2d 800. 

1332 

Miss. In employee’s action against 
employer and railroad for injuries suf- 
fered when struck by train at tempo- 
rary crossing constructed by employ- 
er, wherein evidence showed that truck 


driven by fellow-servant rapidly and 


unexpectedly dashed across in front of 
approaching train, with result that em- 
ployee could use neither the railroad 
track nor the approach to the crossing 
to escape, both railroad and employer 
were entitled to peremptory charge, 
since the only actionable negligence 
was that of truck driver—Harvey vy. 
Smith, 198 So. 739. 

N.Y.App.Div. In action under the 
Federal Hmployers’ Liability Act to re- 
cover damages for injuries sustained by 
brakeman while climbing a ladder on 


‘ 


inside of the steps and 


: Was Bo { mi) ‘ AMS, thus 
side of car which was passing a wate 
plug, whether railroad company negli- 
gently maintained its track and road- 
bed at place of accident was for the 
jury. Employers’ Liability Act, § 1 et 
seq., 45 U.S.C.A. § 51 et seq.—Walls v. 
Lehigh Valley R. Co., 27 N.Y.8.2d 174. 
261 App.Div. 1116. 

Tenn.App. In action for death of 
switch foreman who was caught be- 
tween side of a boxcar and warehouse 
loading platform, evidence that deceased 
intended to step up to first rung of lad- 
der so as to clear the platform and 
failed to do so only because his foot 
slipped and he lost his balance, that 
that was partly due to condition under 
foot and: that railroad failed to clear 
the track of sediment, mud, and debris 
caused by flood, was sufficient for jury 
on issue of railroad’s negligence in fail- 
ing to use reasonable care for fore- 
man’s safety. Federal Employers’ Lia- 
bility Act § 1 et seqg., 45 U.S.C.A. § 51 
et seq.—Tennessee Cent. Ry... .€o;) iN 
Shacklett, 147 pW aa 1054. 


Miss. In employee’s action for in- 
juries sustained when she fell upon 
steps leading from rest room to corri- 
dor, negligence of employer in allegedly 
failing to furnish adequate light for 
the corridor and steps, or a guardrail 
for the steps, or in the construction of 
the two steps, the first of which was 8 
7/16 inches high and the second 9 
9/16 inches high, with a tread of 10 
7/16 inches, was for jury.—Supreme In- 
struments Corporation v. Lehr, 199 So. 
294, suggestion of error sustained 1 
So.2d 242. 

Tex.Civ.App. In action against oil 
company for injuries to oil pumper in 
gas explosion in two-room bunk-house 
which company furnished to pumper as 
living quarters, company’s negligence 
in permitting gas pressure to cease to 


- flow and in failing to have an odorizing 


device attached to the gas line going 
to the house was for jury.—United Hast 
& West Oil Co. v. Dyer, 144 S.W.2d 
989, error granted... ‘ 

' § 1334 ; 


S.C.. Where blacksmith employed by . 


railroad had been ordered to repair 
running board on top of freight car, 
and while he was working thereon en- 
gine carpenter replaced extension board 
over which blacksmith would be re- 
quired to pass in leaving work, but 
failed to fasten the extension board 
securely because the bolt holes were 
out of alignment, and _ blacksmith 
jumped from top of freight car when 
extension board slipped, whether in- 
jury sustained by blacksmith resulted 
from a defective appliance negligently 
furnished by the master or from neg- 
ligent use of a proper appliance by a 


fellow servant was for jury.—Whisen- ~* 


hunt v. Atlantic Coast Line R. Co., 10 
8.E.2d, 305, 195 8.C. 2138. 
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Ky. In action for wrongful death of 
eoal miner who was found with face 
and neck bruised and powder burned, 
evidence regarding whether there was 
gas in mine, whether employer was 
guilty of negligence in failing to make 
an inspection of room in which em- 
ployee was working and whether explo- 
sion was caused by presence of gas was 
insuf—cient for jury.—Johnson’s Adm’r 
v. Harlan Ridgeway Crown Mining Co., 
145 S.W.2d 89, 284 Ky. 468. 


Ky. In action against mining com- 
pany qualified to operate under Work- 
men’s Compensation Act, but which 
elected not to do so, for death of miner 
for failure to furnish a safe place to 
work and failure to comply with stat- 
utes relating to duties of foremen or 
superintendents of mining operations, 
evidence concerning defendant’s negli- 
gence was for jury. Ky.St. §§ 2739-42, 
4880 et seq.—Cloversplint Coal Co. v. 
Blair, 151. S8:.W.2d 1052, 287 Ky. 158. 

N.H. In action for injuries to la- 
borer who was partially buried when 
shoring of ditch under construction 
by his employer. collapsed and permit- 
ted a cave-in, with which shoring la- 
borer had nothing to do, whether em- 

loyer failed in its nondelegable duty 
® provide laborer with reasonably 


/ 
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In action for wrongful death 


Ky. 


of coal miner who was found with face 


and neck bruised and powder burned, 


evidence regarding whether there was 
gas in mine, whether employer was 
guilty of negligence in failing to make 
an inspection of room in which em- 
ployee was working and whether ex- 
plosion was caused by presence of gas 
Was insufficient for jury.—Johnson’s 
Adm’r vy. Harlan Ridgeway Crown Min- 
ing Co., 145 S.W.2d 89, 284 Ky. 4638. 
N.H. In action by employee against 
employer for injuries sustained when 
employee’s head struck door of metal 
box closeting electric appliance on wall 
of passageway when stick, which was 
used to keep door closed after lock on 
door had broken, dropped to the floor, 
and caused the door to come open, it 


_was for jury to determine whether rea- 


sonable inspection either did or would 
have disclosed broken lock, and wheth- 
er reasonable foresight would have led 
to effective measures to keep door 
closed, seasonably before employee was 
hurt, where lock had been broken for 
at least two days esoke the accident.— 
Perkins v. Nashua Mfg. Co., 16 A.2d 


§ 1343 i 

C.C.A.N.Y. Whether defective condi- 
tion of tie which was composed of 
pieces of discarded rail welded togeth- 
er, resulting from fact that cinder 
filling in tie had become washed out 
had existed for sufficient length o 
time to charge railroad with construc- 
tive notice and duty to repair, and to 
render railroad liable for injuries to 
brakeman whose leg was run over by 
freight car when his foot became 
caught in the tie was for jury. Fed- 
eral Employers’ Liability Act, 45 U.S. 
C.A. § 51 et seq.—Schilling v. Dela- 
Pee & H. R. Corporation, 114 F.2d 


Ark. In action against employer for 
injuries caused by slipping on oily 


‘floor, whether the oil was negligently 


spilled on the floor and whether em- 
ployer failed to exercise reasonable care 
to discover and clean up the oil were 
questions for jury.—Safeway Stores v. 
Phelps, 145 S.W.2d 337. 

Mich. In servant’s action to recover 
for injuries inflicted by employers’ dog, 
whether employers had knowledge of 
vicious propensities of dog, which 
would make them liable for injuries 


inflicted by dog, was for jury.—Mas- 
sengile v. Piper, 293 N.W. 897, 294 
Mich. 653. 

Okl. In action against deceased’s 


employer for deceased’s death alleged 
to have been caused by hydrophobia 
from bite of employer’s dog which was 
allegedly known by employer to be vi- 
cious, Whether dog was vicious and 
whether it was known by employer to 
be such, were fact questions for jury.— 
Tidal Oil Co. v. Forcum, 116 P.2d 572. 


§ 1344 

Fla. In employee’s action against 
employer for loss of eye penetrated 
by particle of steel as employee was us- 
ing a punch and hammer to remove 
brass or bronze bushings from a truck 
spindle, trial court properly directed 
verdict for employer where tools were 
free of defects, method of work fol- 
lowed was in common usage, and it ap- 
peared that employee had been engaged 
in work of a mechanical nature for 12 
years.—Duncan y. Growers Equipment 
Co., 1 So.2d 458. 


Mo. In action against railroad under 
the Federal Employers’ Liability Act 
by section foreman for injuries sus- 
tained when special train which came 
around curve without whistling struck 
a push car which section foreman was 
attempting to remove from the tracks 
before it could be struck by the train, 
evidence was insufficient to establish 
as a matter of law that engineer was 
privileged to assume that in all events 
section foreman would timely step to 
a place of safety or that the giving of 
seasonable warnings would interfere 


, Gi245 U.S, 
Kurn, 148 § 


* 


; ient operati 
(0) _ Federal BEmployer y 

C.A. § 51 et seq.—Owen vV. 
.W. yp eee ; 

In action against railroad under the 
Federal Wmployers’ Liability Act by 
section foreman for injuries sustained 
when foreman was attempting to re- 
move push car from the tracks before 
it could be struck by the train, sec- 
tion foreman was not, as a matter of 
law, precluded from complaining | of 
railroad’s failure to give any warning 
on the ground that he knew of the 
approach of the train, where he testi- 
fied that train was approaching so 
noiselessly that he was not conscious 
of it. Federal Employers’ Liability 
Act, 45 U.S.C.A. § 51 et seq.—Owen v. 
Kurn, 148 S.W.2d 519. 

In action against railroad under the 
Federal Employers’ Liability Act by 
section foreman for injuries sustained 
when foreman was attempting to re- 
move push car from the tracks before 
it could be struck by special train, the 
effect of section foreman’s testimony 
that railroad had a custom to warn 
section foreman in advance of the run- 
ning of a special or extra passenger 
train was not destroyed as a matter 
of law by section foreman’s additional 
testimony that he was not accustomed 
to receive notice in advance of the 
tunning of extra freight trains. Fed- 
eral Hmployers’ Liability Act, 45 U.S. 
C.A, § 51 et seq.—Owen vy. Kurn, 148 
S.W.2d 519 

Mo. In. action for injury to member 
of switching crew who, while riding 
a cut of cars onto switch track, was 
thrown from cars when a second cut 
of cars collided therewith, evidence, as 
to existence of custom not to make 
another switching movement on same 
tracks until switchman riding first cut 
had given signal, was sufficient to take 
the issue to jury. Federal Employers’ 
Liability Act §§ 1-9, 45 U.S.C.A. §§ 
51-59.— West v. Kurn, 148 S.W.2d 752. 

N.C. Where switchman fell or was 
thrown from rear of freight train while 
engaged in switching operation when 
train passed over a bridge and mem- 
bers of train crew testified that there 
was nothing unusual in movement of 
train and that there was no jerking 
or sudden stopping and one witness 
testified that when engine got over 
the bridge it stopped suddenly and that 
he heard a splash in the water, evi- 
dence of actionable negligence of rail- 
road was insufficient for jury.—Hill v. 
Atlantic Coast Line R. Co., 11 S.H.2d 
552, 218 N.C. 563. 

N.C. In action for injuries’ sustained 
by railroad trainman because of al- 
leged sudden moving of train while 
he was between cars releasing air 
hose, trainman’s evidence was sufficient 
to carry case to jury. Federal Em- 
ployers’ Liability Act §§ 1-9, 45 U.S. 
C.A, §§ 51-59.—Laughter v. Powell, 14 
S.B.2d 826, 219 N.C. 689. 7 

Tenn.App. In action for death of 
switch foreman who was caught be- 
tween side of a boxcar and warehouse 
loading platform, evidence as to negli- 
gence on part of crew was insufficient 
for jury. Federal Employers’ Liability 
Act § 1 et seq., 45 U.S.C.A. § 51 et seq. 
—Tennessee Cent. Ry. Co. vy. Shacklett, 
147 S.W.2d 1054. 

Tex.Civ.App. Where brakeman’s in- 
ference that fireman failed to reduce 
force of atomizer and railroad’s failure 
to maintain spring strong enough to 
hold sand-hole door fast was based 
on the roar of the engine and vibration 
of door at time hot sand was thrown 
into brakeman’s eye, allegedly from 
firebox, and sand might have come 
from other sources not made basis of 
negligence, evidence was _ insufficient 
for jury.—Emmopns v, Texas & P, Ry. 
Co., 149 S.W.2d 167, error dismissed, 
judgment correct. 


§ 1351 
Fla. It is not per se negligent for an 
employer to direct employee to use a 
punch and hammer to remove a non- 
brittle. substance such as _ brass or 
bronze.—Duncan v. Growers Equipment 
Co., 1 So.2d 458. 


§ 1352 
C.C.A,N.Y. In action under Federal 


- Employers’ “Liability ‘Act f 


i 
to brakeman whose foot was caug 
in defective tie and whose leg was rum 
over by freight car and was Revere 
evidence established that brakeman hat 
knowledge that car was being move 
and that brakeman would be given no 
warning, so that failure to withdraw 
from jury question concerning whether 
failure to warn brakeman before mo 
ing car was negligence was error. 
Federal Employers’ Liability Act, ; 
U.S.C.A.:§ 51 et Red Cae v. 
gy ate & H, R. Corporation, 114 F Ye 

Pay as 
C.C.A.Wash. Where unwrapped 
smokejack manufactured in railroad’s — 
shop was placed in baggage car an 
baggageman who upended the smok 
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ley v. Scandrett, 115 F.2d 728. 
Ark, In action for injuries claim 
to have been sustained to plaintiff’ 
eyes while plaintiff was working fo1 
codefendant near an electric weldin 
machine, evidence held for jur, ) 
questions of whether plaintiff was 
inexperienced servant, who had be 
put to work in a dangerous empl 
ment without instruction or warni 
and whether codefendant was neg] 
gent in performing its duty to 
nish plaintiff a reasonably safe p 
in which, and reasonably safe ap 
ances with which, to work.—Berry 
phalt Co. y. Kidd, 143 S.W.2d 42, 
Ark, 1121. tk 
Miss. In employee’s action for in- 
juries sustained when she fell u 
steps leading from rest room to co 
dor, negligence of employer in allege 
ly failing to furnish adequate light f 
the corridor and steps, or a guardr 
for the steps, or in the construction of © 
the two steps, the first of which was 
7/16 inches high and the second 9 ». 
9/16 inches high, with a tread of 10 ‘ 
7/16 inches, was for jury.—Supr * 
Instruments Corporation v. Lehr, 1 
So. 294, suggestion of error sustained + 
So.2d 242, hh i 
N.Y.App.Div. In action against e 
ployer for breach of statutory duty r 
sulting in injury to plaintiff’s lun. 
employer’s liability should not ha 
been submitted to jury, in absence 0: 
proof that employer had failed to pro-— 
vide safeguards specifically required by 
statute. Labor Law, § 299, subds. 2, 3. — 
—Torelli v. Eastman Kodak Co., 23. 
Y.S.2d 895, 260 App.Div. 553. — 
Ohio App. In action for injuries § 
tained by woman who had been em- 
ployed to clean lake cottage and who 
tripped over rolled rug lying just in- 
side door of dimly lighted roo 
whether owner failed to exercise d 
care int not notifying the woman of. 
danger caused by the rug was for the 
jury.—Hale v. Kohler, 35 N.H.2d 967. | 


Tenn. In action for injuries result- 
ing from alleged failure of employer to ~ 
install safeguards required by statute 
to protect employees from injurious 
effects of poisonous fumes generated in 
operation of plant, where there was evi- 
dence that employee was engaged in 
clerical work in a room which adjoined 
room in which machines generating in- 
jurious fumes were situated and that 
fumes were commonly drawn through — 
door opening to machine room and 
blown upon employee, whether employ- 
er took all reasonable steps and main- 
tained all practical safeguards in com- 
pliance with statutory requirements 
was for the jury. Code 1932, §§ 5338- 
5340.—Holliston Mills of Tennessee vy. 
McGuffin, 145 S.W.2d 1, rehearing de- 
nied 146 S.W.2d 357. 

1354 — 

S.C. Under constitutional provision J 
withdrawing from any railroad cor- 
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§ 1356: 


poration the defense of fellow servant 
when the injury results from negli- 
gence of a fellow servant engaged in 
another department or on another train 
of cars, or one engaged about a differ- 
ent piece of work, where blacksmith 
was engaged in repairing running 
board on top of freight car and was 
injured as alleged result of engine car- 
penter’s negligence in replacing exten- 
sion board on car, whether blacksmith 
and carpenter were “fellow servants” 
{ was for jury. Const. art. 9,'§ 15— 
Whisenhunt y. Atlantic Coast Line R. 
Peco. 10) 9.6.20 305, 195 $C. 213. 
§ 1356 
U.S.Mo. In locomotive fireman’s ac- 
tion under the Federal Employers’ Li- 
ability Act for injuries sustained when 
he leaped from locomotive and landed 
in rocks along track, evidence was suffi- 
cient to warrant submission to jury of 
question whether engineer was negli- 
, gent in failing to stop train after fire- 
man, who had seen train ahead, had 
4 shouted to engineer to push brake valve 
i over in emergency. Federal Hmploy- 
- ers’ Liability Act § 1, 45 U.S.C.A. 
 51.—Jenkins v. Kurn, 61 S.Ct. 934, 313 
U.S. 256, 85 LEd. —, reversing 144 
S$.W.2d 76, 346 Mo. 904, certiorari 
granted 61 S.Ct. 740, 312 U.S. 675, 
85 L.Ed. —. 
: Ark. In action by employee against 
employer for personal injuries result- 
ing from fact that fellow employee 
_ pushed keg of nails toward plaintiff 
instead of pulling it as directed, so 
pecthat keg fell upon and injured plain- 
tiff, whether fellow employee who was 
ai talking to another at the time negli- 
gently misunderstood direction given 
- him was for jury.—Smith v. Stuart C. 
Irby Co., 151 S.W.2d 996. 
fh Miss. In employee’s action against 


fered when struck by train at tempo- 
-. vary crossing constructed by employ- 
er, wherein evidence showed that truck 
driven by fellow-servant rapidly and 
| unexpectedly dashed across in front 
of approaching train, with result that 
- employee could use neither the railroad 
track nor the approach to the crossing 
to escape, both railroad and employer 
were entitled to peremptory charge, 
_ since the only actionable negligence was 
_, that of truck driver—Harvey v. Smith, 
metOS SO.) 109. 
Mo. In action under Federal Hm- 
. ployers’ Liability Act against railroad 
. Re death of brakeman, plaintiffs evi- 
/ dence that brakeman, while aiding in 
- repairing a “split” switch, was spring- 
ing up.and down on narrow board to 
pry up end of bent tie rod, and that 
engineer, while brakeman was in such 
_ position, struck bridle rod, which was 
| connected to tie rod, with sledge ham- 


' 
ny 


mer, and that immediately thereafter 
brakeman fell or was knocked from 
board, was sufficient for jury on ques- 
tion of liability of railroad. Federal 
Employers’ Liability Act, 45 U.S.C.A. 
if §§ 51-59.—Barrett v. St. Louis South- 
western Ry. Co., 143 S.W.2d 60. 
i § 1358 
Ark. In action by employee of lum- 
} ber company for injuries to back re- 
sulting in hernia, sustained while as- 
, sisting fellow servants in lifting barrel 
of drinking water into truck, conflict- 
ing evidence whether injury resulted 
Mg from negligence of fellow servants in 
handling barrel and whether employee 
was contributorily negligent in at- 
-. tempting to lift barrel was for jury.— 
"¢ Dierks Lumber & Coal Co. v. Noles, 148 
gh S.W.2d 650. 
§ 1361 
C.C.A.Wash. Where unwrapped 
smokejack manufactured in railroad’s 
shop was, placed in baggage car and 
baggageman who upended the smoke- 
jack was injured by its sharp raw 
edges when he reached out to prevent it 
from falling, in baggageman’s action 
under the Federal Employers’ Liability 
Act for injuries, question of assumption 
of risk was for jury. Federal Employ- 
ers’ Liability Act §§ 1-9, 45 U.S.C.A. §§ 
ee ey v. Scandrett, 115 F.2d 
Ark. Ordinarily, the question of as- 
sumption of risk is one of fact for 
jury, unless the facts are inconsistent 


employer and railroad for injuries suf- - 
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and present a situation so plain that 
intelligent men would not draw dif- 
ferent conclusions.—Haynes _ Drilling 
Corporation v. Smith, 143 S.W.2d 27. 
200 Ark. 1098. ; 

Il.App. Under Federal Employers 
Liability Act, the question of assump- 
tion of risk by employee is ordinarily 
a question of fact for jury. Federal 
Employers’ Liability Act § 1 et seq., 
45 U.S.C.A. § 51 et seq.—Werner Vv. 
Illinois Cent. R. Co., 33 N.H.2d 121, 
309 Ill.App. 292. 

Iowa. In action against a farmer for 
injuries received by farmer’s employee 
while feeding a buzz saw, where em- 
ployee claimed that farmer was negli- 
gent in failing to have proper guards 
or safety appliances on saw, and em- 
ployee was under no obligation, as part 
of his work, to remedy defects in con- 
struction or operation of sawing outfit, 
whether employee assumed risk of dan- 
ger because of defects in outfit, or of 
negligence on part of farmer, was for 
jury. Code 1939, §§ 1487, 1495.—Lang 
v. Hedrick, 295 N.W. 107. ? 

Tex.Civ.App. Where there is testi- 
mony of a_ substantial nature about 
which reasonable minds may differ, as- 
sumption of risk is a jury question.— 
Wichita Falls & S. R. Co. v. Lindley, 
143 S.W.2d 428, error dismissed, judg- 
ment correct. 

Wa. Generally, whether one has as- 
sumed risk of his employment is a 
question for jury, and burden of proof 
on guch issue is upon the master.— 
Knowles v. Southern Ry. Co., 12 S8.E. 
2d 821. 

The ‘assumed risk’? doctrine is not 
to be extended, and in doubtful cases 
the question of its applicability is for 
the jury.—Knowles v. Southern Ry. 
Co., 12 S.E.2d 821. 

§ 1363 

Il.App. In action under Federal 
Employers’ Liability Act for injury to 
railroad brakeman who was struck by 
a dwarf semaphore signal while riding 
on side of box car, evidence that brake- 
man had never acquired any definite 
knowledge of distance between signal 
and mainline track, that brakeman had 
ridden past signal on side of ordinary 
ears without being struck by signal, 
that car he was riding at time of acci- 
dent was unusually wide, and that 
brakeman was riding on side of car 
in usual upright position occupied by 
brakemen in passing. such particular 
place, was sufficient to present question 
of assumption of risk on part of brake- 
man to jury. Kederal Employers’ Lia- 
bility Act. § 1 et seq., 45 U.S.C.A. § 51 
et seq.—Werner vy. Illinois Cent. R. Co., 
33 N.H.2d 121, 309 Ill,App. 292. 

Iowa. In action against a farmer for 
injuries received by farmer’s employee 
while feeding a buzz saw, where em- 
ployee claimed that farmer was negli- 
gent in failing to have proper guards 
or safety appliances on saw, and em- 
ployee was under no obligation, as part 
of his work, to remedy défects in con- 
struction or operation of sawing outfit, 
whether employee assumed risk of dan- 
ger because of defects in outfit, or of 
negligence on part of farmer, was for 
jury. Code 1939, §§ 1487, 1495.—Lang 
v. Hedrick, 295 N.W. 107. 


Neb. In action under the Federal 
Employers’ Liability Act by railroad’s 
supervisory station agent to recover 
for injuries sustained when he fell into 
tray door, whether agent assumed the 
risk, so as to preclude recovery, was 
for the jury under the evidence. Fed- 
eral Employers’ Liability Act, 45 U.S. 
C.A. § 51 et seq.—Chambers v. Chicago, 
B. & Q. R. Co., 293 N.W. 338. 


§ 1364 

Fla. In employee’s action against 
employer for loss of eye penetrated by 
particle of steel as employee was us- 
ing a punch and hammer to remove 
brass or bronze bushings from a truck 
spindle, trial court properly directed 
verdict for employer where tools were 
free of defects, method. of work fol- 
lowed was in common usage, and it 
appeared that employee had been en- 
gaged in work of a mechanical nature 
for 12 years.—Duncan v. Growers 
Equipment Co., 1 So.2d 458. 
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Il.App. In action tor injuries under 


Federal Employers’ Liability Act, bur- 
den of proving that plaintiff assumed 
all ordinary risks of his employment 
was on the defendant, and the weight 
of the testimony was for the jury. 
Federal Employers’ Liability Act, § 1, 
45 U.S.C.A. § 51.—Grosse v. Terminal 
R. Ass’n of St. Louis, 29 N.E.2d 1018. 
Ii.App. Whether switchman suing 
railroad under the Federal Employers 
Liability Act for injuries sustained 
when knocked from top of ladder on 
side of freight car which he boarded 
in an alleged attempt to stop runaway 
cars and prevent collision with sta- 
tionary cars in freight classification 
yards assumed risk of injury was a 
question of fact for the pur Federal 
Employers’ Liability Act, 45 U.S.C.A. 
§ 51 et seq—RMitchell v. Louisville & 
N. R. Co., 35 N.H.2d 81, 310 Ill. App. 
568, conforming to mandate 31 N.BH.2d 
965, 375 Ill. 545, reversing 27 N.E. 
2d 861, 305 IllApp. 635. “v | 
Tex.Civ.App. In action against rail- 


road company for injuries sustained by 


section hand who received a _ hernia 
from lifting a heavy motorcar onto 
railroad tracks, whether section hand 
had assumed the risk of such injury 
was for the jury. Federal Employers’ 
Liability Act, 45 U.S.C.A. § 51 et seq. 
—Wichita Falls & S. R. Co. v. Lindley, 
143 S.W.2d 428, error dismissed, judg- 
ment correct. 

Tex.Ciy.App. Where’ section hand 
was injured when motor handecar on 
which he was riding collided with au- 
tomobile at highway crossing, whether 
section hand, who was under the di- 
rection of a foreman and had no 
choice or authority to determine how 
handcar should be operated, assumed 
the risk incident to operation of hand- 
ear in manner in which it was op- 
erated immediately before collision, 
was an issue of fact for the jury. 
Federal Employers’ Liability Act, 45 
U.S.C.A. § 51 et seq.—Fort Worth & 
R. G. Ry. Co. v. Pickens, 153 S.W.2d 
252, error granted. 


§ 1365 5 " 
Ga.App. An employee in a metallic 
casket manufacturing business, in 
which the caskets were covered and 
coated with lead, would not be held as 
a matter of law to have known that 
the inhalation by him of fumes, dust, 
and particles of lead would likely 
engender or produce lead poisoning so 
as to be charged with assumption of 
the risk.—Middlebrooks y. Atlanta Me- 
tallic Casket Co., 11 S.H.2d 682. 
Ga.App. An employee is not pre- 
sumed to have knowledge of hidden 
dangers which require a_ scientific 
knowledge to appreciate fully, nor does 
he assume the risk thereof, and unless 
he is warned or undertakes work with 
knowledge of the hidden dangers, he is 
not as a matter of law chargeable with 
the risk.—Middlebrooks y. Atlanta Me- 
tallie Casket Co., 11 S.H.2d 682. 


Mo. In action under Federal Em- 
loyers’ Liability Act against railroad 
or death of brakeman, where plaintiff 
claimed that brakeman’s death was 
result of injuries received when brake- 
man fell from board with which he 
was attempting to pry up bent tie 
rod when engineer struck bridle rod, 
which was connected to tie rod, with 
sledge hammer, whether risk, if an 
extraordinary risk due to negligence 
of a fellow employee, was so obvious 
or fully known and appreciated by 
brakeman as to preclude recovery for 
his death, was for jury. Federal Em- 
ployers’ Liability Act, 45 U.S.C.A. §§ 
51-59.—Barrett v. St. Louis Southwest- 
ern Ry. Co., 143 S.W.2d 60. 


N.H. In employee’s action for in- 
juries sustained as result of slipping 
on a spot of apple juice which dripped 
to floor from a _ grinder attached to 
table in room in defendant’s food shop, 
where there was evidence that use of 
grinder for grinding apples resulted in 
a leakage of juice which would fall 
to floor unless some provision for 
eatching it was made and that em- 
ployee had no knowledge of grinding 
operation, issues of employee’s assump- 
tion of risk and her due care at time 
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In employee’s action against 
oyer for injuries resulting from 
Ins employee 
worked, and of which employee com- 


plained, and which employer promised 


or two after ma- 
repairing a_ boat, 


to repair in a day 
chinist finished 


whether the phrase “in’a day or two” 


Was used in its colloquial sense, mean- 
ing at an early date or within a rea- 
sonable time, was question for jury.— 
Faulkner vy. Big Rock Stone & Mate- 
rial” Co., 143°" Siw.2da 883" 

Ohio App. In action for injuries sus- 
tained by woman who had been em- 
ployed to clean lake cottage and who 
tripped over rolled rug lying just in- 
side door of dimly lighted room, where 
woman had performed like service for 
owner in prior seasons, and on such 
prior occasions rug and furniture were 
placed on porch, whether the woman 
was contributorily negligent was for 
ae jury.—Hale y. Kohler, 35 N.E.2d 

Tex.Civ.App. Where evidence did not 
show conclusively that danger to en- 
gine hostler in continuing to work after 
railroad failed to provide a stool for 
lubricating engines was so imminent 
and obvious that‘a reasonably prudent 
person would not have continued, 
whether hostler ‘‘assumed the, risk” by 
continuing the work nearly a month 
after such promise was made by rail- 
road’s supervisor was for jury.—Crews 
v. Texas & P. Ry. Co., 149 S.W.2d 
1079, error dismissed, judgment correct. 

§ 1369 


C.C.A.N.Y. In brakeman’s action for 


_ injuries sustained in attempt to alight 


from slowly moving caboose, where 
there was evidence to sustain finding 
that brakeman tripped on a worn bur- 
lap bag nailed to caboose platform for 
a mat, and that conductor had been 
informed of the condition of the mat 
and had assured brakeman that it 
would be replaced, whether brakeman 
assumed the risk of using defective 
platform as he did instead of leaving 
eaboose through another door was for 
jury. Federal Employers’ Liability 
Act, 45 U.S.C.A. § 51 et seq.—McCar- 
thy v., Palmer, 113 F.2d 721, affirming 
29 E.Supp. 585. 


370 

Ark. In action by driller’s helper 
against company engaged in drilling 
oil and gas wells for injuries sustained 
while lowering drill pipes into well 
when pipe slips gave way allowing 
drill stem pipe to fall into well, carry- 
ing tongs attached to pipe, and tongs 
struck-helper’s foot, evidence showing 
that helper was acting under orders of 
his foreman at time of injury presented 
question for jury as to whether helper 
was entitled to recover on ground that 
company failed to furnish helper a 
reasonably safe place in which ‘to 
work, and safe tools and appliances, 
and whether helper assumed the risk of 
injury.—Haynes Drilling Corporation 
v. Smith, 143 S.W.2d 27, 200 Ark. 1098, 

Kan. In action against farmer for 
death of alleged employee of farmer, 
who fell through an unguarded hole 
in floor of barnloft, on ground that 
alleged employee was not furnished a 
safe place in which to work by farmer, 
evidence was insufficient to show that 
farmers ordered alleged employee to go 
to the loft or that his work required 
him to be there, and authorized trial 
court in sustaining farmer’s demurrer 
to plaintiff's | evidence.—Gifford v. 
Wheeler, 106 P.2d 684, 152 Kan, 544. 


§ 1372 

C.C.A.Ohio. In action against  rail- 
way company by member of track re- 
pair and service crew for injuries sus- 
tained when struck in eye by steel 
sliver, where foreman had directed em- 
ployees engaged in cutting rail to re- 
frain from striking with their sledges 
other employees adjusting the 
rail had reached a distance safe from 
flying chips, and injured member re- 
ceived injury before reaching safe dis- 
tance when he was startled by hear- 
ing the sledges strike and turned half- 


way round, w: mb 
the risk, and whether his negligence in i 


ars “ 
iets : 


member assume 
turning around was ‘sole cause of in- 
jury, were questions for the sure 
Federal Employers’ Liability Act, 45 
U.S.C.A. §§ 51-59.—Chesapeake & O. 
Ry. Co.-vy. Richardson, 116 F.2d 860. 


§ 1373 
_ C.C.A.N.Y. In action under Federal 
Employers’ Liability Act for injuries 


sustained by brakeman when car on 
which he was riding was derailed, evi- 
dence of negligence of railroad in fail- 
ing to stop moving freight cars as soon 
as possible after a car struck derail as 
result of brakeman’s failure to remove 
the derail from the track, was insuffi- 
cient for jury. Hmployers’ Liability 
Act, 45 U.S.C.A. §§ 51-59.—Brennan v. 
Baltimore & O. R. Co., 115 F.2d 555, 
reversing 33 F.Supp. 158, certiorari de- 
nied 61 S.Ct. 614, 

8.C. If there is uncertainty as to 
the contributory negligence of a sery- 
ant injured while performing his work, 
whether it arises from conflict in the 
evidence or because different inferences 
might reasonably be drawn from the 
facts, the question is for the jury. 
Const. art. 9, § 15—Whisenhunt v. At- 
lantie Coast Line R. Co., 10 8S.H.2d 305. 
195 S.C) 213) 

Eke EA Nd In action against oil 
company for oil pumper’s injuries re- 
ceived in gas explosion in a two-room 
bunk-house, whether pumper was in- 
toxicated at time of explosion so as to 
preclude recovery was for jury.—Unit- 
ed East & West Oil Co. v. Dyer, 144 
S.W.2d 989, error granted. 

‘i § 1374 

C.C.A.Ohio. In action against rail- 
Way company by member of track re- 
pair and service crew for injuries sus- 
tained when struck in eye by steel 
sliver, where foreman had _ directed 
employees engaged in cutting rail to 
refrain from striking with their sledg- 
es until other employees adjusting the 
rail had reached a distance safe from 
flying chips, and injured member re- 
ceived injury before reaching safe dis- 
tance when he was startled by hearing 
the sledges strike and turned halfway 
round, whether member assumed the 
risk, and whether his negligence in 
turning around was sole cause of in- 


jury, were questions for the jury. 
Federal Employers’ Liability Act, 45 
U.S.C.A. §§ 51-59.—Chesapeake & O. 


Ry. Co. v. Richardson, 116 F.2d 860. 

Ind.App. In action under Federal 
Employets’ Liability Act for death of 
engineer in collision of trains, evi- 
dence did not establish as a matter 
of law that engineer was contributorily 
negligent in running through yellow 
and red lights on semaphores and that 
such contributory negligence was sole 
proximate cause of his death, and an- 
swers of “No evidence” to interroga- 
tories inquiring whether semaphores 
displayed yellow and red lights when 
engineer approached semaphores, from 
which answers finding was implied 
that signals were not against engineer, 
were binding on reviewing-court. Fed- 
eral Employers’ Liability Act, 45 U.S. 
C.A. § 51 et seq.—Chicago & Hrie R. 
Co. v. Patterson, 34 N.E.2d 960. 

§ 1377 

Il.App. Whether switchman suing 
railroad under the Federal Employers’ 
Liability Act for injuries sustained 
when knocked from top of ladder on 
side of freight car which he boarded 
in an alleged attempt to stop runaway 
cars and prevent Collision with sta- 
tionary cars in freight classification 
yards was contributorily negligent in 
his conduct in time of alleged im- 
minent peril was a question of fact 


for the jury. Federal Employers’ Li- 
ability Act, 45 U.S.C.A. 51 et seq.— 
Mitchell v. Louisville & Re Go. 035 


N.H.2d 81, 310 Ill.App. 563, conform- 
ing to mandate 31 N.B.2d 965, 375 Ill. 
545, reversing 27 N.E.2d 861, 305 Ill. 
App. 635. 

§ 1378 


Ala. In action brought under Fed- 
eral Employers’ Liability Act for death 
of railroad employee which resulted 
from collision between train and auto- 
mobile in which the employee was rid- 
ing, wherein evidence established that 


automobile which approached the cro 
ing on a road in open country, fail 
of engineer to blow whistle again aft 
discovering automobile did not author- — 
ize submission of question of railroad 
negligence under “last clear chance 3 
doctrine. Federal Employers’ Liabi é 
Act, 45 U.S.C.A. § 51 et seq.—Southe: 
Ry. Co. y. Melton, 198 So. 588. 

In action under Federal Employers’ — 
Liability Act for death of railroad em- 
ployee which resulted from _ collisio 
between automobile in which employee 
was riding and a train, engineer’s” 
disputed testimony that it would 
have been helpful to stop train an 
quicker if engineer had a 


instead of merely applying brakes, 
shutting off steam and opening sani 
box, precluded submission to jury . 
der “last clear chance” doctrine of 
question of engineer’s negligence in 
failing to reverse the engine. Federal — 
Wmployers’ Liability Act, 45 U.S.C. 

§ 51 et seq.—_Southern Ry. Co. y. 
ton, 198 So. 588. v 


Kan. 
when ordered by his employer to ; 
erate trip lever on a cultivator being 
drawn by a tractor, climbed over the > 
cultivator from the platform of the 
tractor rather than getting onto t 
ground between the tractor and the eu 
tivator, did not, as a matter of la 
constitute contributory negligence, 


foot slipped down into the framewor 
of the 


disks, where the tractor and cultivator — 
were moving over rough ground at. ht 
time.—Rush vy. Brown, 109 P.2d 
153 Kan. 59. soheite 
N.H. In employee’s action for 1 
juries sustained as result of slipping © 
on a spot of apple juice which dri 
to floor from a grinder attached to. 
table in room in defendant’s food shop, 
where there was evidence that use 
grinder for grinding apples resulte 
a leakage of juice which would fal 
floor unless some provision for eae 
ing it was made and that employee 
no knowledge of grinding operatic 
issues of employee’s assumption of risk 
and her due care at time of accident 
should have been submitted to j 
—Jacques v. Core, 14 A.2d 649. 
N.H. An employee who was injur 
when she struck her head against dos 


used to fasten door of metal box af 
lock was broken was inadequate t 
keep the door closed.—Perkins 
Nashua Mfg. Co., 16 A.2d 700. .' y 

N.Y.App.Div. Employee’s knowledg 
of alleged vicious propensities of e 
ployer’s dog did not under cire 
stances of the case necessarily bar 
covery for injuries sustained by 
ployee.—Lovell v. Haas, 27 N.Y.S.2 
886, 262 App.Div. 49. <a 

Pa. Whetker an employee who — 
walks into an open elevator shaft is _ 
negligent as a matter of Jaw does n , 
depend on degree of darkness preva . 
ing at the opening and there is no re- | 
quirement that question of his negli- 
gence be submitted to the jury if he : 
walks into an open elevator shaft in 
semi-darkness.—Bailey v. Alexander — 
Realty Co., 20 A.2d 754, 342 Pa. 362. — 

If while in total darkness an em- 
ployee walks into an open elevator 
shaft without first feeling his way, he 
is negligent, and if ;while in semi- 
darkness he does not use either his 
sense of sight or his sense of feeling 
as a guide, but walks into an open- 
ing merely because he assumes that the 
elevator is at the floor, he is negli- 
gent, but if in semi-darkness he uses 
his sense of sight as carefully as he 
can and reasonably believes that he 
ean see his way and if his sense of 
sight deceives him, he may or may not 
be negligent and question is for the 
jury.—Buailey v. Alexander Realty Co., 
20 A.2d 754, 342 Pa. 362. 


§ 1384 


S:C. A servant who remains. in the 
service of his master after he has 
knowledge of defect in an appliance 
furnished him by the master to per- 
form his work is not necessarily con- 
‘tributorily negligent so as to preclude 
recovery for injuries, but it is for the 
jury to determine under all the cir- 
cumstances whether he was contribu- 
torily negligent—Whisenhunt v. At- 
lantie Coast Line R. Co., 10 S.H.2d 
305,1195 S.C. 213. 

S.C. Whether a dangerous condition 

. that results in a servant’s injury is 
_ apparent or such as should be ap- 
parent to one of ordinary sense and 
- - prudence, and whether a man of ordi- 
nary sense and prudence would under- 
take the performance of the work un- 
der such conditions, is strictly for the 
r jury. Const. art. 9, § 15—Whisenhunt 
. y. Atlantic Coast Line R. Co., 10 S.B. 
2d 305, 195 S.C, 213. 
: § 1386 
Fs: §.C. Where blacksmith employed by 
railroad company was ordered to re- 
1s pair the running board on top of 
freight car, and while he was at work 
an extension board over which he was 
- required to pass in leaving work was 
replaced by engine carpenter, but car- 


although the defect_ was not obvious, 
was for the jury. Const. art. 9, § 15. 
—Whisenhunt vy. Atlantic Coast Line R. 
Co., 10 S.H.2d SPisese 8.C, 213. 


§ 1 

_ Mass. ‘The right of employee to rely 
upon any assurance of employer in re- 
- lation to horses which employee was 
driving when he sustained injuries as 
result of fact that the horses ran away 
was not absolute and whether employee 
- in relying upon the alleged assurance 

exercised proper care, was a question 
of fact.—Klein v. Keresey, 29 N.H.2d 
Bee 708.0114 
ae Generally, an assurance of safety 
_ given by employer in absence of un- 
_ usual circumstances renders care of em- 
_ ployee relying on it a question of fact. 
_  —Klein v. Keresey, 29 N.H.2d 703. 


Lin § 1392 
 N,H. In action by textile mill work- 
er against employer for injuries result- 
ing when worker’s clothing caught in 
_ belt running from motor to winding 
machines, contributory negligence of 
worker in attempting to retrieve yarn 
on floor was not conclusively shown 
where worker stated that she was care- 
ful, tried to keep as far away from belt 
as she could, and used empty bobbin to 
avoid getting close. Pub.Laws 1926, ¢. 
- 828, § 13.—Boucher v. Namasket Co., 17 
 A.2d 98. 
§ 1397 


Ala. Where employee in_ funeral 
home left hand-operated freight eleva- 
tor at first floor of building in order 
to bring in a vacuum cleaner and other 
equipment which was to be transported 
to second floor, and while employee 
Oe was absent, elevator was moved to sec- 
ond floor, but gate to elevator shaft 
was not closed, and owing to lighting 
. eonditions rear of first floor of build- 
ing and elevator were in semidarkness 
and employee did not know that eleva- 
tor had been moved and walked into 
open elevator shaft while carrying 
equipment whether employee was con- 
tributorily negligent was for jury. 
Code 1923, § 7598, subds. 1, 2.—John- 


son v. Johns Service Funeral Parlor, 
198 So. 357. 
398 
Ga.App. In action against railroad 


for death of brakeman who was crush- 
ed against moving train at crossing by 
swerving automobile which he was 
flagging when train was backed over 
erossing, whether brakeman could in 
the exercise of ordinary care have 
avoided injury was for jury.—Southern 
Ry. Co. v. Blanton, 10 S.H.2d 430. 


400 
Ark. In action by employee of lum- 


MASTER AND SERVANT | 
ber company for injuries to back re- 
sulting in hernia, sustained while as- 
sisting fellow servants in lifting bar- 
rel of drinking water into truck, con- 
flicting evidence whether injury re- 
sulted from negligence of fellow serv- 
ants in handline barrel and whether 
employee was contributorily negligent 
in attempting to lift barrel was for 
jury.—Dierks Lumber & Coal Co. Y. 
Noles, 148 S.W.2d 650. 

Ill.App. Whether switchman suing 
railroad under the Federal Employers’ 
Liability Act for injuries sustained 
when knocked from top of ladder on 
side of freight car which he boarded 
in an alleged attempt to stop runaway 
cars and prevent collision with sta- 
tionary cars in freight classification 
yards was contributorily negligent was 
a question of fact for the jury. Fed- 
eral Employers’ Liability Act, 45 U.S. 
C.A. § 51 et seq.—Mitchell v. Louis- 
ville & N. R. Co., 85 N.H.2d 81, 310 
Ill.App. 563, conforming to mandate 31 
N.B.2d 965, 375 Ill. 545, reversing 27 
N.H.2d 861, 305 Ill. App. 635. 

Ind.App. In action under Federal 
Employers’ Liability Act for death of 
engineer in collision of trains, evidence 
did not establish as a matter of law 
that engineer was contributorily negli- 
gent in running through yellow and 
red lights on semaphores and that 
such contributory negligence was sole 
proximate cause of his death, and an- 
swers of “No evidence” to interroga- 
tories inquiring whether semaphores 
displayed yellow and red lights when 
engineer approached semaphores, from 
which answers finding was implied 
that signals were not against engineer, 
were binding on reviewing court. FKed- 
eral Employers’ Liability Act, 45 U.S. 
C.A. § 51 et seq.—Chicago & Erie R. 
Co. v. Patterson, 34 N.H.2d 960. 

In action under Federal Employers’ 
Liability Act for death of engineer in 
collision of trains, under evidence that 
binding snowstorm prevented engineer 
from seeing block signals, whether 
engineer acted as a reasonable man in 
proceeding through storm was a ‘‘ques- 
tion of fact”. Federal Employers’ Lia- 
bility Act, 45 U.S.C.A, § 51 et seq.— 
Chicago & Erie R. Co. v. Patterson, 
34 N.H.2d 960. 


Minn. In action against railroad for 
death of clerk in railroad’s_ store- 
rooms from asphyxiation from carbon 
tetrachloride fumes with which the 
clerk was allegedly cleaning storeroom 
floor, whether clerk was contributor- 
ily negligent, so as to preclude recov- 
ery, was a fact question for jury un- 
der the evidence, Comp.Laws N.D. 
1913, §§ 8321-8324.—Symons v. Great 
Northern Ry. Co., 293 N.W. 303. 


§ 1402 

Ark. Instruction that if jury found 
from the evidence that employee was 
ignorant of danger of working with 
lime and cement it was employer’s duty 
to warn employee was not subject to 
criticism that it was “abstract” and 
not based on the evidence.—Harmon y. 
Ward, 149 S.W.2d 575. 

Fla. Refusal to instruct that con- 
ductor could not recover for injuries if 
train was backed unless engineer and 
brakeman knew, or reasonably should 
have known, that conductor had gone 
between cars was proper where, under 
the facts, it would have been gross 
negligence to move train without sig- 
nal from conductor. Federal Employ- 
ers’ Liability Act, 45 U.S.C.A. §§ 51- 
59.Atlantie Coast Line R. Co. v. Mc- 
Intosh, 198 So. 92. 


Ga.App. In action against railroad 
for death of brakeman who was crush- 
ed against moving train at crossing 
by swerving automobile which he was 
flagging when train was backed over 
crossing, charge concerning whether 
brakeman was put in a position of 
peril by approach of automobile and 
consequent duty of railroad’s servants 
was not erroneous as inapplicable, as 
placing on engineer a greater duty 
than that imposed by law, or as ex- 
cluding question whether peril was 
created by brakeman or by separate 
act of automobile driver.—Southern 
Ry. Co. vy. Blanton, 10 S.W.2d 430. 


Pa at ‘ Me 


of brakeman who was. crushed against 
moving train at crossing by swerving 
automobile which he was flagging when 
train was backed over crossing, charge 
that mere opinion of witness that 
train could have been stopped in about 
five feet was not sufficient to over- 
come engineer’s testimony that every- 
thing possible was done to stop train 
and that it could not be stopped until 
engine had run 1% or 2 car lengths 
was properly refused, where engineer 
testified that he attempted to stop 
train only when automobile crashed 
into it—Southern Ry. Co. y. Blanton, 
10 S.E.2d 4380. 

Ill.App. In action under Federal 
Employers’ Liability Act, instruetion 
that if defendant was found to be neg- 
ligent and that such negligence was 
proximate cause of plaintiff’s injury, 
then plaintiff was not to be regarded 
as having assumed risk of such negli- 
gence unless jury found that he was 
aware of such negligence and fully 
appreciated risk or danger therefrom, 
or that such negligence and risk or 
danger therefrom were so open and 
plainly observable and obvious, that 
plaintiff must be presumed to have 
had knowledge thereof, was not errone- 
ous, under the evidence. Federal Em- 
ployers’ Liability Act § 1 et seq., 45 
U.S.C.A. 51 et seq.—Werner vy. Illi- 
nois Cent. R. Co., 33 N.H.2d 121, 309 
Tll.App. 292. 

Ind.App. 
Hmployers’ Liability Act for death of 
engineer in collision of trains, instruc- 
tion that engineer’s contributory neg- 
ligence in passing automatic signal 
blocks would not bar recovery but only 
diminish damages occasioned as a 


proximate result of failure of railroad’s | 


employee to properly flag and protect 
rear of train with which engineer’s 
train collided was not erroneous under 
evidence, which would authorize find- 
ing that even if engineer was contribu- 
torily negligent, railroad was also 
guilty of negligence which proximate- 
ly contributed to engineer’s death. 
Federal Employers’ Liability Act, § 1, 
45 U.S.C.A. § 51.—Chicago & Erie R. 
Co. v. Patterson, 34 N.E.2d 960. 

In action under Federal Employers’ 
Liability Act for death of engineer -in 
collision of trains, requested instruc- 
tions barring recovery if engineer ran 
by yellow and red signals, or if en- 
gineer violated specific rule made by 
railroad for his protection, and inform- 
ing jury that such violation would be 
sole proximate cause of engineer’s 
death, were properly refused under eyi- 
dence, which would warrant finding 
that even if engineer was contribu- 
torily negligent, railroad was also 
guilty of negligence which proximate- 
ly contributed to engineer’s death. 
Federal Employers’ Liability Act, § 1, 
45 U.S.C.A, 51.—Chicago & Erie R. 
Co. v. Patterson, 34 N.H.2d 960. 


Ky. In action against railroad un- 
der Federal Employers’ Liability Act 
for injuries sustained by head switch- 
man whose foot was struck by heavy 
ball of switch allegedly struck by 
wheels of engine, instruction imposing 
upon railroad duty of exercising ordi- 
nary care not to make cross-over move- 
ment from one main track to other be- 
fore both switches’ of cross-over were 
open if jury should believe that prior 
to accident railroad had maintained 
a custom that both switches of cross- 
over must be open before engine start- 
ed to make such cross-over movement, 
was prejudicially erroneus where peti- 
tion only charged negligence in failing 
to provide a safe place 
work. Wederal 
Act, 45 U.S.C.A. 
ville & N. R. Co. v. 
2d 119, 283 Ky. 585. 

Ky. In railroad employee’s personal 
injury action, requested instruction re- 
garding employee’s duty to wear 
goggles was properly refused where 
the only evidence concerning the 
goggles was that the employee was 
wearing them.—Illinois Cent. R. Co. yv. 
Wallis, 152 S.W.2d 288, 287 Ky. 88. 

Mo, In action against railroad under 


Hmployers’ Liability 
§ 51 et seq.—Louis- 
Stewart, 142 S.w. 


- , , a ae 
De a gt Pods. 
In action against railroad for death 


In action under Federal 


in which to: 


4 
ri 


x 


e push car from the tracks, 
b t could be struck by train, in- 
struction properly predicated a recov- 
ery on a finding of negligence on part 
of railroad in failing to whistle for 
curve in accordance with rule of rail- 
road, though rule required whistle for 
train “running against the current of 
traffic approaching stations, curves or 
other points where view may be ob- 
scured”, and though testimony estab- 
lished that the phrase “running against 
the current of traffic’ refers to a train 


- proceeding in a direction opposite to 


which it usually runs on a double 
track, notwithstanding that place 
where accident occurred was single 


track, where wording and punctuation 
of rule subjected it to double meaning. 
Federal Employers’ Liability Act, 45 
U.S.C.A. § 51 et seq.—Owen yv. Kurn, 
148 S.W.2d 519. 

Mo. In action against railroad under 
the Federal Employers’ Liability Act 
by section foreman for injuries sus- 
tained in attempting to remove push 
ear from tracks before it could be 
struck by train, trial court properly 
refused to give railroad’s requested 
instruction that if, after foreman saw 
train, foreman, in exercise of ordinary 
care, could have reached a place of 
safety, mere fact that he was unable to 
remove push car did not justify him 
ie endangering his own safety, since 
oreman was not a “volunteer” but in 
performance of a duty was confronted 
with an emergency created by negli- 
gence chargeable to railroad, and his 
contributory negligence would not bar 
a recovery. Federal Employers’ Lia- 
bility Act, 45 U.S.C.A. § 51 et seq.— 
Owen v. Kurn, 148 S.W.2d 519. 

Mo. In action against railroad re- 
eeivers for injuries to switchman 
caused by failure to supply efficient 
handbrake, instruction authorizing ver- 
dict for plaintiff if wheel of handbrake 
suddenly and unexpectedly turned and 
revolved in reverse direction, resulting 
in injury, and that such revolving and 
reversing and injuries ‘“‘were caused by 
the inefficiency of said handbrake,” was 
not erroneous as broader than the peti- 
tion, as not requiring jury to find that 
railroad failed to equip car with effi- 
ecient handbrake, or as assuming that 
handbrake ‘was inefficient.—Wild v. Pit- 
cairn, 149 S.W.2d 800. 


Okl. In action for death of employee 
while repairing gas engine on oil and 
gas lease, predicated on failure to fur- 
nish employee a safe place in which to 
work, where there was evidence indi- 
eating that employee was only 20 years 
of age and had had no experience in 
the character of work he was perform- 
ing, instruction imposing duty on em- 
ployers to warn employee if he was 
not familiar with the work he was 
required to do was not erroneous as 
being contrary to the evidence.—Slater 
vy. Mefford, 111 P.2d 159. 

Okl. In action for death of employee 

redicated on alleged failure to furnish 
es a safe place in which to work, 
where there was: testimony tending to 
show that employers had failed to 
procure at least one safety device for 
dangerous machinery, instruction that 
employer had duty, especially where 
machinery is in operation, to provide 
safe places for employees to work was 
not misleading, notwithstanding evi- 
dence that employee was furnished 
with as safe a place to work as was 
ordinarily furnished for the type of 
work he was doing. 22 Okl.St.Ann. § 
1067.—Slater vy. Mefford, 111 P.2d 159. 

Tex.Civ.-App. Where injured section 
hand charged that foreman operating 
handecar at time of collision with au- 
tomobile was negligent in approach- 
ing crossing at excessive speed, consid- 
ering icy condition of rails, and in 
failing to keep a proper lookout and 
to bring handear to a stop before pro- 
ceeding over crossing, whether auto- 
mobile driver was negligent was not 
material, since, if injuries were caused 
by concurring negligence of railroad 
and driver, railroad was liable the 
same as though its negligence alone 


injuries 
as attempting 


“new and independ- 


or to include a definition — 


thereof in definition of ‘proximate 
cause.”’—Fort Worth & R. G. Ry. Co, 
v. .Pickens, 153 S.W.2d 252, error 
granted. 


§ 1405 
C.C.A.Mo. In action for death and 
conscious pain and suffering of rail- 
road switchman whose arm was crushed 
while engaged in coupling cars, charge 
that in absence of evidence that switch- 
man did not use pin-lifter, the law pre- 
sumed that he did use it before going 
between the ends of the cars was er- 
roneous as inconsistent with the bur- 
den of proof imposed by law on plain- 
tiff. Safety Appliance Acts of 18938, § 
2, and 1903, 45 U.S.C.A, § 2, and §§ 
8-10; Federal Employers’ Liability 
Act, § 1, 45 U.S.C.A. § 51.—Southern 
Ry. Co. v. Stewart, 115 F.2d 317. 
§ 1409 


Ga.App. In action against railroad 
for death of brakeman who was 
erushed against moving train at cross- 
ing by swerving automobile which he 
was flagging when train was backed 
over crossing, charge concerning plain- 
tiff’s rights if negligence of driver of 
automobile was the sole and proximate 
cause of brakeman’s injuries and death 
was not confusing or misleading.— 
Southern Ry. Co. v. Blanton, 10 S.E. 
2d 430. 

1411 


§ 

Ark. Instruction that a master was 
bound to furnish a servant a reason- 
ably safe place in which to work and 
reasonably*safe appliances with which 
to work was not objectionable as there- 
by making master an insurer, especial- 
ly in absence of specific objection to 
instruction.—Berry Asphalt Co. y. Kidd, 
143 S.W.2d 42, 200 Ark. 1121, 

Ark. In employee’s action under Fed- 
eral Employers’ Liability Act, instruc- 
tion in effect and even if certain al- 
leged acts of negligence had been 
proven before jury could return ver- 
dict on account of such acts, they 
must find that acts were carelessly 
committed, was not erroneous. Fed- 
eral Employers’ Liability Act, 45 U.S. 
C.A. § 51 et seq.—_Jones v. Kansas City 
Southern Ry. Co., 145 S.W.2d 969. 

Ga.App. In action against railroad 
for death of brakeman who was 
crushed against moving train at cross- 
ing by swerving automobile which he 
was flagging when train was backed 
over crossing, portion of charge on 
question of duty of brakeman and 
railroad to use ordinary care was not 
erroneous.—Southern Ry. Co. v. Blan- 
ton, 10 8.H.2d 430. 


In action against railroad for death 
of brakeman who was crushed against 
moving train at crossing by swerving 
automobile which he was flagging when 
train was backed over crossing, charge 
concerning whether brakeman was put 
in a position of peril by approach of 
automobile and consequent duty of 
railroad’s servants was not erroneous 
as inapplicable, as placing on engineer 
a greater duty than that imposed by 
law, or as excluding question whether 
peril was created by brakeman or by 
separate act of automobile driver.— 
pone Ry. Co. v. Blanton, 10 §.H.2d 

In action against railroad for death’ 
of brakeman who was crushed against 
moving train at crossing by swerving 
automobile which he was flagging 
when train was backed over crossing 
within a municipality, charge that 
though there was.no absolute require- 
ment that whistle of locomotive should 
have been blown, it was for jury to 
determine whether engineer in exercis- 
ing ordinary care should have blown 
whistle was not erroneous, since cir- 
cumstances may be such in the opin- 
ion of the jury that the exercise of or- 
dinary care would require the blowing 
of the whistle, though the law does 
not require a whistle to be blown at a 
erossing within a municipality.—South- 
ern Ry. Co. v. Blanton, 10 §8.H.2d 430. 

Mass. In action against employer 
for injuries’ sustained when _ horses 
which were attached to mowing ma- 


‘chine that ém 


employee was driving 1 
away and employee fell and w: 
caught in cutter bar of another ma- 
chine, refusal of requested instruction 
that if horses started to run away — 
without any apparent reason therefor, 
this was evidence of lack of fitness for 
“that” type of work and of neglige 
of the employer, was not error.—K] 
v. Keresey, 29 N.E.2d 703. ia 
: § 1414 i 
Ark, In action against employer fo 
injuries caused by slipping on oi 
floor, instruction that if a pool o 
was allowed to accumulate upon 
floor and that as a result thereof 
was not a reasonably safe place t 
work, and that if in the exercise 
ordinary care employer should hh 
discovered the presence of oil and e 
removed it or warned employee o 
presence, then employer was negl 
and employee was entitled to reco 
in absence of contributory neglige 
or assumption of risk, was not erron 
ous as extending employer’s Ps a 
a 


exercise ordinary care to furni 
reasonably safe place to work.—Safe-— 
way Stores v. Phelps, 145 S.W.2d 337. — 
In action for injuries to me 
ber of switching crew in switching « 
eration because of negligence of switch — 
foreman in switching a second cut of — 
cars on same tracks in violation of a — 
custom requiring signal before anothe 
switching movement on same tracks, 
instruction relating to the alleged cus 
tom was not objectionable as authoriz. 
ing verdict against employer wit 
requiring finding that it was custom 
of employer, or that it was known to — 
employer, or that it was relied on by 
plaintiff. Wederal Employers’ Liabilit 
Act, §§ 1-9, 45 U.S.C.A. §§ 51-59 
West v. Kurn, 148 S.W.2d 752. | 
Okl. In action for death of er 
ployee, instruction which advised ury 
that if employee was not familiar with 
work he was required to do from the 
time he was employed, up until tin 
of his death, it was duty of employ 
to warn him, was not objectionable a 
permitting recovery if employee aL 
inexperienced when employed — 
though he may have been experie i 
at time of injury, since instruction im- 
plied that employers were not obliged 
to instruct employee concerning ae 
work unless it was found that he © Meg 
not familiar with such work at the 
time he was employed and was neyer 


ass 
% 
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thereafter familiar with it—Slater 
Mefford, 111 P.2d 159. A 
ie 


Va. In action by waitress ag: 
employer for breach of common-lay 
duty, resulting in injuries from _ cole 
lapse of defective chair, instruction ; 
on employer’s knowledge of defect ihe: 
opportunity to acquire knowle chy 

Ky 


thereof, as essential element of ne 
gence, should have been given.—St 
vens v. Mirakian, 12 S‘H.2d 780. 


ing instruction on employer’s knowl- 
edge of defect or opportunity to a j 
quire knowledge thereof, as essential — 
element of negligence, was properly re- — 
cured oan can v. Mirakian, 12 S.H.2d — 


§ 1416 “ih 
C.C.A.Ohio. In action against rail- — 
way company for injuries sustained by 
member of track repair and service ~ 
erew when struck in eye by steel sliver 
from rail which was being ecut with 
chisel, where foreman had instructed 
cutters to give men engaged in turn- 
ing the rail opportunity to reach a 
safe distance, charge which permitted 
jury to determine from the evidence 
what was a safe distance was proper. 
Federal Employers’ Liability Act, 45 
U.S.C.A. §§ 51-59.—Chesapeake & O. 
Ry. Co. v. Richardson, 116 F.2d 860. 
N.H. In employee’s common-law ac- 
tion against employer to recover for 
injuries suffered when wall collapsed, te 
instruction that if employer selected a , 
competent person to supervise: work sie 
failure of supervisor to warn employee 
about dangers of the work constituted 
negligence on part of supervisor and 
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not on part of employer was properly 
refused.—Dubue v. Amoskeag Indus- 
tries, 15 A.2d 867. 
§ 1426 
Ky. In action for injuries sustained 
by electrician who jumped from min- 
ing train immediately before collision 
allegedly caused by motorman’s neg- 
ligent failure to observe warning sig- 
nal, instruction barring recovery if 
jury believed electrician crowded mo- 
* torman from seat on which motorman 
; was accustomed to ride was properly 
refused, particularly in absence of 
proof authorizing such instruction.— 
J Southern Mining Co. v. Childers, 142 
; S.W.2d 995, 283 Ky. 687. 
‘ In action for injuries sustained by 
5 electrician who jumped from mining 
train immediately before collision 
caused by motorman’s negligent fail- 
ure to observe warning signal, instruc- 
tion that electrician could not recover 
if he were riding on train in violation 
of rule or had crowded motorman into 
pasition disabling motorman from 
-earefully managing the train, but that 
electrician could not be charged with 
ee negligence if rule prohibiting passen- 
A gers on train had been abandoned 
J t 
a 
al 
J 


and that if both electrician and em- 
_ ployer were negligent, employer’s neg- 
- ligence could have no defensive effect 
4 - under Workmen’s Compensation Act 
_-—~-beeause employer had declined to op- 
erate under it was proper. Ky.St. § 
4880 et seq.—Southern Mining Co. y. 
Bie" Childers, 142 S.W.2d 995, 283 Ky. 687. 
_ YTenn.App. In employee's action for 
injuries resulting from industrial or 
ath occupational disease alleged to have 
been caused by employer’s negligence 
in failing to equip factory with ex- 
_ haust fans, pipes and hoods to remove 
dust as required by statute, trial judge 
should have charged that employee 
could not recover if he was guilty of 
contributory negligence, which was the 
hs proximate cause of the injury, pro- 
aia 


¥ 
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| vided that he was properly warned 
at and appreciated the dangerous condi- 
tion of the work. Code 1932, § 5340.— 
_ . Steiner v. Spencer, 145 S.W.2d 547. 


{ § 1427 

Ark. In employee’s action under 
Federal Employers’ Liability Act, in- 
mite struction that if members of loading 
+ ¢rew on forward end of rail dropped 
it on flat car in such manner as to 
' cause an abrupt jar on the rear end, 
plaintiff employee could not recover 
if the abrupt jar injured him because 


os 
ie _ of his “inattention” was erroneous and 
the error was prejudicial since the 


- the instruction in effect informed jury 


Y, - word inattention meant negligence and 
rd, _ that 


if the employee’s injury was 
caused in part by his own negligence 
and in part by negligence of employer, 
employee could not recover. Federal 
Employers’ Liability Act, 45 U.S.C.A. 
§ 51 et seq.— Jones y. Kansas City 
Southern Ry. Co., 145 S.W.2d 969. 
Fla. In employee’s action under 

Federal Hmployers’ Liability Act 
against railroad, instruction that when 
an employee of a common carrier is in- 
jured while carrier is engaged, and 
while employee is employed, in inter- 
state commerce, in action for damages 
as consequence of carrier’s alleged neg- 
ligence, the right to recover cannot be 
defeated by showing that employee’s 
negligence ‘contributed to injuries, and 
‘that in such actions employee’s con- 
te) tributory negligence merely diminishes 
he” amount of damages was proper. Fed- 
eral Hmployers’ Liability Act, 45 U.S. 
‘ C.A. §§ 51-59.—Atlantic Coast Line R. 
‘* ©-Co. y. McIntosh, 198 So. 92. 
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Ga.App. In actiou against railroad 
for death of brakeman who was 
erushed against moving train at cross- 
ing by swerving automobile which he 
was flagging when train was backed 
over crossing, portion of charge on 
question of duty of brakeman and rail- 
road to use ordinary care was not er- 
roneous.—Southern Ry. Co. v. Blanton, 
10 S.H.2d 430. 

Ind.App In action under Federal 
Lmployers’ Liability Act for death of 
engineer in collision of trains, instruc- 
tion directing jury, in determining 
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whether engineer was contributorily 
negligent, to consider weather’ condi- 
tions and visibility of block signals, 
whether track was straight or curved, 
whether telegraph poles obstructed en- 
gineer’s view, rules of railroad relating 


to signals, and fact that blinding 
snowstorm was raging, if jury so 
found, was not erroneous. Federal 
Employers’ Liability Act, 45 U.S.C.A. 


§ 51 et seq.—Chicago & Hrie R, Co. Vv. 
Patterson, 34 N.H.2d 960. 
§ 1431 


Ind.App. In action under Federal 
Employers’ Liability Act for death of 
engineer in collision of trains, instruc- 
tion. directing jury, in determining 
whether engineer was contributorily 
negligent, to consider whether condi- 
tions and visibility of block signals, 
whether track was straight or curved, 
whether telegraph poles obstructed en- 
gineer’s view, rules of railroad relat- 
ing to signals, and fact that blinding 
snowstorm was raging, if jury so 
found, was not erroneous. Wederal 
Employers’ Liability Act, 45 U.S.C.A. 
§ 51 et seq.—Chicago & Wrie R. Co. v. 
Patterson, 34 N.E.2d 960. 

Ky. In action for injuries sustained 
by electrician who jumped from min- 
ing train immediately before collision 
caused by motorman’s negligent failure 
to observe warning signal, instruction 
thet electrician could not recover if 
he were riding on train in violation of 
rule or had crowded motorman into 
position disabling motorman from care- 
fully managing the train, but that elec- 
trician could not be charged with 
negligence if rule prohibiting passen- 
gers on train had been abandoned and 
that if both electrician and employer 
were negligent, employer’s negligence 
could have no defensive effect under 
Workmen’s Compensation Act because 
employer had declined to operate un- 
der it was proper. Ky.St. § 4880 et 
seq.—Southern Mining Co. v. Childers, 
142 S.W.2d 995, 283 Ky. 687. 
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Ind.App. In action under Federal 
Hmployers’ Liability Act for death of 
engineer in collision of trains, under 
answers of “‘No evidence’ to interroga- 
tories inquiring whether semaphores 
displayed yellow and red lights when 
engineer approached semaphores, find- 
ing that fatal accident resulted because 
engineer did not observe signals con- 
tradicted finding, implied from an- 
swers of ‘No evidence’, that signals 
were not against engineer, and hence 
could not control general verdict al- 
lowing recovery. Federal Employers’ 
Liability Act, 45 U.S.C.A. § 51 et seq.— 
Chicago & Hrie R. Co. v. Patterson, 34 
N.H.2d 960 

Kan. In action against farmer by 
employee for injuries sustained when 
wrench fell from farmer’s hands and 
into water well, striking employee 
working therein while farmer was_us- 
ing wrench as a crank on one end of 
axle of windlass being used to pull 
plug from bottom of well, special find- 
ing that the proximate cause of em- 
ployee’s injuries was the use of an im- 
proper tool as a crank on the windlass, 
was not inconsistent with general ver- 
dict for employee.—Haney vy. Canfield, 
106 P.2d 662, 152 Kan. 597. 

Tex.Civ.App. In carpenter’s action 
against employer for injuries sustained 
while lifting plank, jury’s finding that 
employer was guilty of negligence, 
proximately causing injuries, in failing 
to provide two men to lift plank, was 
in material conflict with another find- 
ing of jury that a danger inherent in 
work was sole and, only proximate 
cause of carpenter’s injuries. Marshall 
v., Hall, 151 S.W.2d 919, error  dis- 
missed. 

In determining materiality of conflict 
between jury’s finding that employer, 
sued by carpenter for injuries sus- 
tained while lifting plank, was guilty 
of negligence, and jury’s finding that 
danger inherent in the work was the 
sole proximate cause of injuries, the 
special issue as to whether such dan- 
ger was sole proximate cause of in- 
juries submitted to jury a ‘fact issue’, 
and was not an immaterial submission 
to jury of a “question of law’.— 


Mra teis Mendis 


Marshall v. Hall, 151 S.W.2d 919, er- 


ror dismissed. 


C.C.A.Pa. Under the ‘‘respondeat su- 
perior” doctrine, a master is liable for 
the tortious conduct of his servant 
where the servant acts within the scope 
of his employment, under Pennsyl- 
vania law.—Waggaman vy. General Fi- 
nance Co. of Philadelphia, 116 F.2d 
254. 

Cal. An employer is generally liable 
for negligent acts of employee per- 
formed within scope of employment, 
but, if an independent contractor rath- 
er than. master and servant relation- 
ship exists, independent contractor usu- 
ally is alone liable for such negligent 
acts.—Taylor vy. Oakland Scavenger Co., 
ane P.2d 1044, prior opinion 103 P.2d 

05. 

Ga.App. A master is liable for the 
negligence of his servant, committed 
within the scope of the servant’s em- 
ployment, and in the furtherance of the 
master’s work.—Lake v. Cameron, 13 8. 
H.2d 856, 64 Ga.App. 501. 


[il.App. Generally a party injured 


by negligence of another must seek his © 


remedy against the person who caused 
the injury and the cases of master and 
servant and principal and agent_are ex- 
ceptions to the general rule.—Creek v. 
Naylor, 33 N.H.2d 740, 309 Ill.App. 
601. 

La.App. An independent contractor 
may be held liable in damages to third 
person because of his or his servant’s 
negligence or carelessness under pro- 
vision of Civil Code that every act 
whatever of man that causes damages 
to another obliges him by whose fault 
it happened to repair it. Civ.Code, art. 
2315.—West Bros. v. Pierson, 2 $o.2d 
Habe, 
Mass. Where usher who called on 
substitute to act in his place was au- 
thorized by defendant so to do and 
substitute was acting as servant or 
agent of defendant and within scope 
of his employment when he ejected boy 
from moving picture theater, defendant 
was liable for conduct of substitute, 
even if substitute used unnecessary 
force in ejecting boy.—Curran v. Dor- 
chester Theatre Co., 32 N.H.2d 690, 308 
Mass. 469. 


Mo. Under the doctrine of ‘“respon- 
deat superior’ a principal or master is 
held liable to a third person for the 
torts of his agent or servant, even 
though specific tortious act was not 
commanded nor expressly authorized 
by the principal or master provided 
that the agent or servant has commit- 
ted the act while engaged in an activi- 
ty falling within the scope of his au- 
thority or employment, but the doc- 
trine does not apply to one who em- 
ploys an independent contractor.—Bass 
v. Kansas City Journal Post Co., 148 
S.W.2d 548. ; 

The basis for holding a principal or 
master liable to a third person for torts 
of his agent or servant under doctrine 
of “respondeat superior’ and not hold- 
ing employer liable for torts of inde- 
pendent contractor is that one who has 
work performed by an agent or sery- 
ant is in a position to exercise more or 
less detailed control over the manner 
in which the work is done, while em- 
ployer of an independent contractor 
controls only the final result and not 
the means by which it is accomplished. 
—Bass v. Kansas City Journal Post 
Co., 148 S.W.2d 548. 


Pa.Com.Pl. A master is responsible 
to one who has been injured, without 
contributory negligence on his part, be- 
cause of the negligence of a servant, 
while engaged in that master’s busi- 
ness, and within the scope of his em- 
ployment by the master, but to such an 
one only.—Muldowney v. Carote, 8 Sch. 
Reg. 44. 

S.C. Generally, under the doctrine 
of “respondeat superior’, a master is 
liable for wrongful acts of his servant 
while the servant is acting as such 
ee o his employment.—Hyde 
v. Southern Grocery Stores, 15 S.H.2 
353, 197 S.C. 263. , 4 

_Tenn.App. If an agent, the imme- 
diate actor, cannot be charged with 
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‘ met e 
che tortious transaction, can- 
eld responsible-—Summers v. 
dwell Co.. 145 S.W.2d 7. 

niet syle We Noo toes ; 


_D.C.Wash. Employers 


are under 


' doctrine of “‘respondeat superior” re- 


sponsible for negligent act of an em- 
per whose work they supervise.— 
Pagle Star Ins, Co. v, Bean, 34 F.Supp. 

Conn. Under the rule of civil lia- 
bility, the owner of a taxicab is re- 
spo.usible for the act of his servants 
acting within the scope of their au- 
thority.—Bisconti' v. Publie Utilities 
1 meio race 16 A.2d 486, 127 Conn. 
Md, Liability and not culpability is 
the true basis for the “respondeat su- 
perior doctrine”’—-Riegger v. Bruton 
Brewing Co., 16 A.2d 99. 

An employee’s wife could not recover 
from husband’s employer for injuries 
sustained by her as result of husband’s 
negligence while acting within scope of 
his employment. Code Pub.Gen.Laws 
1924, art. 45, § 5.—Riegger v. Bruton 
Brewing Co., 16 A.2d 99. j 

Mo.App. The doctrine “respondeat 
superior” is a rule of law which holds 
a master responsible for the negligent 
act of his servant committed while 
the servant is acting within the scope 
of his employment and engaged in his 
master’s business.—Presley y. Central 
Terminal Co., 142 S.W.2d 799. 

- Va. The theory on which a master 
is held liable for his servant’s conduct 
is based on the right of the master, 
actual or potential, to control that con- 
duct and to see to it that negligent 


'-acts which cause injury to others do 


not occur, and if the relation between 
them does not give the master that 
power, then he should not be held re- 
sponsible for the occurrence.—Griffith 
ee Corporatiea, 11 S.B.2d 
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©.C0.A.0kl. The “respondeat superi- 
or’ doctrine applies in Oklahoma only 
when relation of master and servant 
exists between person sought to be 
eharged and wrongdoer at time of and 
in respect to transaction out of which 
asserted injury arises.—Mid-Continent 
Pipe Line Co. v. Whiteley, 116 F.2d 
871 


C.C.A.Pa. A_ ‘servant’? is one em- 
ployed to render services for another 
who has control over the servant’s 
physical conduct in the performance of 
the services, under Pennsylvania law. 
—Waggaman v, General Finance Co. 
of Philadelphia, 116 F.2d 254. - 

D.C.Mich. The test of existence of 
“master and servant relationship’ is 
existence or nonexistence of employer’s 
right to direct and control manner in 
which employee carries out details of 


his work.—Hoffman v. Lamb Knit 
Goods Co., 37 F.Supp. 188. 
Ga.App. The word “servant” as used 


in statute making every person liable 
for torts committed by his servant by 
his command or in prosecution and 
within scope of his business means an 
employee aS well as a domestic serv- 
ant. Code, § 105-108.—Andrews  v. 
Norvell, 15 §.H.2d 808. 


Ill Whether the relation of master 
and servant or principal and agent 
exists so as to permit charging the 
master or principal with negligence of 
the servant or agent depends upon the 
contract between the parties and their 
relationship as shown by the evidence. 
—Darner y. Colby, 31 _N.H.2d 950, 375 
ill. 558, reversing 26 N.EH.2d 1001, 305 
Ill.App. 163. 

Whether the relation of master and 
servant or principal and agent exists so 
as to permit charging the master or 
principal with negligence of the serv- 
ant or agent depends in each case on 
its own facts and generally no one 
feature of the relation is determinative 
but all must be construed together.— 
Darner v. Colby, 31 N.H.2d 950, 375 
ll. 558, reversing 26 N.H.2d 1001, 305 
ll.App. 168. 

One who undertakes to produce a 
given result in accordance with the 


eee 
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done but who is free to exercise his own 
judgment and discretion as to means 
and appliances is an ‘independent con- 
tractor” for whose negligence that per- 
son is not liable, though there may be 
actual interference with the methods of 
doing the work, whereas one who is 
subject to control as to the manner in 
which the work is to be done is an 
“employee.”’—Darner yv. Colby, 31 N.E. 
2d 950, 375 Ill. 558, reversing 26 N.H. 
2d 1001, 305 Il.App. 163. 

Il.App. A servant in the general 
service of one party may be loaned 
with respect to a particular work to the 
service of another so as to become for 
the time in respect to the particular 
work the “servant” of the other with 
all the legal consequences of the rela- 
tion.—Creek v. Naylor, 33 N.E.2d 740. 
309 Ill.App. 601. 

_ Negligence of a servant or agent is 
imputable. to the master or principal, 
but in order to render master or prin- 
cipal liable for negligence of servant 
or agent, it is necessary to show that 
the relation of master and servant or 
principal and agent existed between 
the person at fault and the one sought 
to be charged at the time and in re- 
spect to the particular transaction out 
of which the injury arose.—Creek vy. 
Hayd08, 33 N.H.2d_ 740, 309 Ill.App. 


Kan. A ‘master’ igs a principal who 
employs another to perform service 
for him and who controls or has the 
right to control the physical conduct 
of the other in the performance of 
such service—Houdek vy. Gloyd, 107 
Pi2d" 751, 152) Kan. 789. 

A “servant” is a person employed by 
a master to perform service in his af- 
fairs, whose physical conduct in the 
performance of the service is controlled 
or is subject to the right to control 
by the master.—Houdek y. Gloyd, 107 
P.2d 751, 152: Kan. 789. 

An alleged employer may make him- 
self liable for negligence of employee 
by retaining right to direct and con- 
trol the time and manner or means 
of execution of the work in which the 
employee is engaged.—Houdek y. Gloyd, 
107. P.2d 751, 152 Kan. 789. = 

In determining whether alleged mas- 
ter exercises control over servant’s acts 
so that master is liable for servant’s 
negligence, all circumstances surround- 
ing the contract are to be considered, 
and fact that alleged master has re- 
served right of termination or cancel- 
lation of the employment contract is 
a proper element to be considered.— 
Houdek v. Gloyd, 107 P.2d 751, 152 
Kan. 789 

Mass. That contractor who rented 
gasoline shovel which rental included 
gasoline, oil, repairs and services of 
operator, allegedly advanced money to 
operator which was deducted from 48 
rental, did not make the operator the 
“servant” of the contractor so as to 
render contractor liable for injuries 
sustained by pedestrian whose leg was 
precipitated into water meter box well 
which box was struck by the shovel.— 
Kunan vy. De Matteo, 32 N.H.2d 613. 
308 Mass. 427. 

Mo. A “servant” is a person em- 
ployed by the master to perform serv- 
ice in latter’s affairs under control or 
subject to right of control by the mas- 
ter as to the former’s physical conduct 
in performance of such services.—Bass 
vy. Kansas City Journal Post Co., 148 S. 
W.2d 548. 

Mo. A man cannot serve two masters 
at the same time, and although there 
may be joint employment and also acts 
for which more than one employer may 
be liable, nevertheless there is no sev- 
eral liability of two persons, not act- 
ing jointly, as separate masters of a 
single servant for the same act.—Mc- 
Farland y, Dixie Machinery & Equip- 
ment Co., 153 S.W.2d 67. 

The identity of the master for pur- 
pose of fixing liability under doctrine 
of “respondeat superior’ depends on 
right of control and on whether act 
of servant was within normal scope of 
the master’s business.—McFarland v. 
Dixie Machinery & Equipment Co., 153 
S.W.2d 67. 
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_ will of the person for whom the work is 


racy.—Reiling y. Missouri Ins. Co., | 
S.W.2d 79. i Sighy 
It is only when to the rela onsen ( 
principal and agent there is add 
right to control physical details as t 
manner of performance which is char: 
acteristic of the relationship of ‘‘mas- 
ter and servant” that person in wh 
service the act is done becomes su 
to, liability for physical conduct one : 
actor.—Reiling v. Missouri Ins. Co., 
153 S.W.2d 79. igen 
One who represents that an 


Wey 
of such apparent agent is liable to fos 
third person for harm caused by the 
lack of care or skill of the one 


ant’s : i tyne 
Lachman, 25 N.Y.S.2d 628. 5 EN 
N.C. The doctrine of ‘respondea 


superior” applies only when the rela- 
tion of master and servant is show! 


of wrong at time and in regard to the 
very transaction out of which inju 

urose.—Ross v. Western Union Te 
graph Co., 13 §.H.2d 571, 219 N.C. 32 

N.C. The “respondeat superior’ do 
trine applies only when the relation of ; 
master and servant, employer and em- ~ 
ployee, or principal and agent is sho 
to exist between the wrongdoer and ~ 
the person sought to be charged for 
the result of the wrong at the time and © 
in respect to the very transaction out’ | 
of which the injury arose.—Creech vy. 
National Linen Service Corporation, 14 — 
§.B.2d 408, 219 N.C. 457. ta es 

N.C. Where a person is sought to be 
charged with the negligence of another, 
the doctrine of ‘‘respondeat superi 
applies only when the relation of mas 
ter and servant is shown to exist be- 
tween the wrongdoer and the person 
sought to be charged, at the time a 
and in respect to the very transaction _ 
out of which the injury arose, and fa 
that wrongdoer was at the time in the — 
general employment and pay _ of 
person sought to be charged does noty — 
necessarily make the latter chargeable. _ 
—Smith v. Duke University, 14 S.B ae 
643, 219 N.C. 628, : 

The doctrine of “respondeat sup¢ 
or’ does not apply to a physician wh 
acts upon his own initiative and in 
the exercise of his own judgment an 
skill without direction or control o 
an employver.—Smith v. Duke Universi- 
ty, 14 S.H.2d 6438, 219 N.C. 628. Pr 

Ohio. Where proprietor of provision 
market advertised rabbits for sale in 
his market, and a purchaser believing 
that he was buying rabbits from such 
proprietor bought rabbits at a counter. 
which the proprietor had leased to a | 
third person, and which was the only ~ 
place in the market where rabbits were © 
sold, the doctrine of ‘agency by es- 
toppel” applied, and in action against 
proprietor for injuries sustained from 
eating allegedly spoiled rabbit meat, — 
proprietor was ‘‘estopped” to deny that. 
the third person who leased the counter 
was the proprietor’s agent. Gen.Code, 
§ 12760—Rubbo v. Hughes Provision 
Co., 34 N.H.2d 202, 138 Ohio St. 178, 
affirming 36 N.W.2d 144, 67 Ohio App. 
123. 

Ohio App. Where proprietor of pro- 
vision market advertised rabbits for 
sale in the market and a_ purchaser, 
believing that he was buying rabbits 
from such proprietor, bought rabbits © 
at a counter which proprietor had 
leased to individual dealer, proprietor 
of market was “estopped” from deny- 
ing that individual dealer was the pro- ae: 
prietor’s agent, although a sign above 


termine whether relation of 
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counter at which rabbits were pur- 

chased bore the name of the individual 

dealer and the words ‘Fish Market”. 

Gen.Code, § 12760.—Rubbo v. Hughes’ 

Provision Co., 36 N.H.2d 144, 67 Ohio 

App. 123, affirmed 34 N.H.2d 202, 138 

Ohio St. 178. 

Okl. The doctrine of respondeat su- 
perior applies only when relation of 
master and servant is shown to exist 
at time of and in respect to very trans- 
action out of which injury complained 
of arose.—Rabinovitz v. Taylor, 106 P. 
2d 827. 

Pa. The relation of master and sery- 
ant cannot be imposed upon one with- 

* out his consent express or implied 
except that a servant may engage an 
assistant in emergency where he is 
unable to perform the work alone.— 
White y. Consumers Finance Service, 
15 A.2d 142, 339 Pa. 417. 
_ WTex.Civ.App. A “master’’ is a prin- 
cipal who employs another to perform 
service in his affairs and controls or 
has right to control such employee’s 
physical conduct in performance of 
such service.—R. HW. Cox Dry Goods 
Co. v. Kellog, 145 S.W.2d 675, error 
refused. 

A “servant” is person employed By 
master to perform service in his af- 
fairs and whose physical conduct in 
performance of such service is con- 
trolled or subject to right of control by 
master.—R. EK. Cox Dry Goods Co. v. 


 ‘Kellog, 145 S.W.2d 675, error refused. 


Tex.Ciy.App. Whether relation of 
“master and servant’? exists depends 
on whether master retains or exercises 
power of control in directing, not 
merely the end sought to be accom- 
plished by employment, but means and 


details of its accomplishment.—Conner 


v. Angelina County Lumber Co., 146 
S.W.2d 1093. 

Va. The right to control the conduct 
of another implies power to discharge 
him for disobedience, and hence power 
to discharge is test by which to de- 
“master 
exists—Texas Co. Vv. 


and servant” 


‘Zeigler, 14 S$.W.2d 704, 177 Va. 557. 
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ae ' LaApp. The essential fact in deter- 


2 _ tinguishing fire in 
agents or servants of owners of build- 
_ ing, 


mining existence of a “master and 
' servant relationship” or “principal and 
agent relationship’ between persons 
bound by contractual relations is 
whether alleged principal or alleged 
master exercises any control or in- 
fluence. over alleged servant or agent, 


" 1 Se) 
in the actual conduct of servant’s or 


_agent’s business.—Donovan y. Stand- 
_ ard Oil Co. of Louisiana, 197 So. 320. 
_. Mass. Firemen engaged in ex- 
cellar were not 


but were “public officers,” and 
hence owners were not responsible for 
act of firemen in opening doors of 
bulkhead partly on sidewalk without 
_warning to pedestrian who was cross- 
ing over doors.—Turturro y. Calder, 29 


N.B.2d 744, 


Mich. The test of the “employer- 
employee relationship” is the right to 
control, whether in fact exercised or 
-not.—Lewis v. Summers, 294 N.W. 82, 
295 Mich, 20, 

N.Y.City Ct. Where defendant’s sec- 
retary, while stopping at hotel, ob- 
tained gratuitous services of a porter, 


- who was maintained by hotel, to assist 


secretary in carrying a bundle, and 
porter struck plaintiff in eye while 
oisting or shifting bundle to porter’s 
shoulder, defendant was not liable for 
plaintiff’s injuries on theory that there 
was a “master and servant relation- 
ship’ between defendant and porter, 
since porter was a “servant” of hotel. 
a wee v. Styne & Lachman, 25 N.Y.S. 


Tex.Civ.App. Where partnership as 
independent contractor took control of 
drilling operations at oil well on cer- 
tain lease, and superintendent of les- 
see volunteered services and advice 
when drill stem became lodged in well, 
and there was no showing that con- 
tractor employed the superintendent or 
that he was authorized to take charge 
of operations or that employees were 
permitted or authorized to take orders 


MASTER AND SERVANT | 
or instructions from him, superin- 
tendent was a “volunteer”? whose serv- 
ices and advice did not per se constitute 
him “agent” or ‘employee’ of contrac- 
tor which was not bound by his ac- 
tions.—Penrod_ Drilling Co. vy. Silver- 
tooth, 144 S.W.2d 335, error dismissed,, 
judgment correct. 

Va. In determining whether’ the 
“master and servant relationship” ex- 
ists so as to render the master liable 
for negligent act of servant, no hard 
and fast rule can be laid down and the 
question must be determined from the 
facts of the particular case in the light 
of well-settled principles.—Griffith vy. 
Electrolux Corporation, 11 S.H.2d 644. 

In determining an employer’s liabil- 
ity for negligence of its salesman, mere 
fact that salesman agrees to indemnify 
his employer for any claim which may 
be asserted against employer by rea- 
son of salesman’s eonduct in effecting 
sales, or the agreement of the salesman 
to furnish a bond for faithful perform- 
ance of his employment contract does 
not affect the relationship of the par- 
ties, and the existence or nonexistence 
of an indemnifying agreement does not 
determine existence of ‘master and 
servant relationship” or “principal and 
agent relationship’ between them.— 
Griffith v. Electrolux Corporation, il 
S.H.2d 644. 
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C.C.A.Pa. A servant may be empow- 
ered to hire another to assist him in 
the performance of his work and that 
other can vicariously affect the su- 
perior master.—Waggaman v. General 
Finance Co. of Philadelphia, 116 F.2d 


254 
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Pa. The relation of master and serv- 
ant cannot be imposed upon ene with- 
out his consent express or implied ex- 
cept that a servant may engage an 
assistant in emergency where he is 
unable to perform the work alone.— 
White yv. Consumers Finance Service, 
15 A.2d 142, 339 Pa. 417. 

Where an unforeseen contingency 
arises making it impracticable to com- 
municate with the principal and mak- 
ing such an appointment reasonably 
necessary for the protection of the 
interests of the principal entrusted to 
the agent, an agent may have implied 
authority to employ an assistant.— 
White v. Consumers Finance Service, 
15 A.2d 142, 339 Pa. 417. 

Pa. The relation of master and serv- 
ant cannot be imposed upon one with- 
out his consent, express or implied, ex- 
cept in case of an emergency, when a 
servant may engage an assistant to 
help him where he is unable to perform 
the work alone.—Saldukas v. McKerns, 
16 A.2d 30, 340 Pa. 113. 

A servant has no authority to call 
on another to help him in his master’s 
business unless there is a necessity for 
such assistance.—Saldukas  v. Mc- 
Kerns, 16 A.2d 30, 340 Pa, 113. 

Where truck loaded with coal for 
truck owner’s steam shovel used in 
constructing highway stalled within 
150 feet of place where there were at 
least three fellow employees, and, after 
one fellow employee had assisted in at- 
tempt to start truck, a stranger at- 
tempted to assist employee, by pouring 
gasoline into carburetor from small 
tomato can which he threw in direction 
of embankment, when gasoline burst 
into flames, stranger was not truck 
owner’s ‘“‘servant” so ag to render own- 
er liable for injuries sustained by per- 
son who was struck by the can, where 
there was no evidence that stranger’s 
assistance was necessary.—Saldukas vy. 
McKerns, 16 A.2d 30, 340 Pa. 113. 
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Ark. That party whose wrongful act 
caused injury was in general employ- 
ment of another does not necessarily 
make general employer the responsible 
employer, since the “master” is the 
person in whose business employee was 
engaged at time act was committed and 
who has the right to control and direct 
employee’s conduct, and the payment 
of an employee by the day or the con- 
trol and supervision of the work by 
general employer, though important 


considerations, are not in themselves — 
decisive.—Barton-Mansfield Co. vy. Bo- 
gey, 147 S.W.2d 977, ey: he 

One who is the general servant of an- 
other may be lent or hired by his mas- 
ter to another for some special service 
so as to become as to that service the 
servant of the third party, the test be- 
ing whether, in the particular service 
which he is engaged to perform, serv- 
ant continues liable to direction and 
control of master or is subject’ to con- 
trol of party to whom he is lent or 
hired.—Barton-Mansfield Co. yv. Bogey, 
147 S.W.2d 977. ‘ 

Where carpenter was hired to repair 
shed roof and together with a helper 
constructed a scaffold without any sug- 
gestions on part of employer, and di- 
rected other employees of employer to 
bring lumber to be used in repairing 
shed roof, and employer had no im- 
mediate supervision of actions of em- 
ployees in executing order of carpenter, 
and lumber was stacked against scaf- 
fold. as result of which scaffold broke 
injuring carpenter, negligence, if any, 
of employer’s other employees who 
stacked lumber against scaffold was 
assumed by carpenter under whose di- 
rection and for whose special benefit 
employee was acting in piling lumber, 
and carpenter could not recover from 
employer for injuries.—Barton-Mans- 
field Co. v. Bogey, 147 S.W.2d 977. 

App.D.C. An express or implied au- 
thorization from employer to employee 
to do another’s work under another’s 
direction does not make employer re- 
sponsible for employee’s negligence in 
doing the work.—Balinovie v. Evening 
Star Newspaper Co., 113 F.2d 505. 

A master’s responsibility for acts of 
servant cannot be extended beyond the 
limits of the master’s work.—Balinovic 
v. Hvening Star Newspaper Co., 113 F. 
2d 505. E 

Whether servant’s work is work of 
master or borrower of servant depends 
on whether master or borrower. has 
the power to control and direct serv- 
ant in performance of the work.—Bal- 
inovie v. Evening Star Newspaper Co., 
213 0 B20) 505. 

Governmental immunity of borrower 
of servant does not subject lender of 
servant to liability for acts of serv- 
ant.—Balinovie v. Evening Star News- 
paper Co., 113 F.2d 505. 

Mo. A man cannot serve two mas- 
ters at the same time, and although 
there may be joint employment and al- 
so acts for which more than one em- 
ployer may be liable, nevertheless there 
is no several liability of two persons, 
not acting jointly, as separate masters 
of a single servant for the same act.— 
McFarland vy. Dixie Machinery & 
Equipment Co., 153 S.W.2d 67. 

Neb. The right of control, or the 
lack of right of control, determines if 
the relation of ‘master and servant’, 
at the particular time in question, ex- 
isted between the employee and his 
general employer, or whether there was 
a change in relationship and he had be- 
come, for the time being, a special em- 
ployee of another person, and in such 
case, whether right of control or lack 
of right of control, existed, is ordi- 
narily a ‘question of fact’ for the 
jury, but where the pertinent facts are 
not in dispute, and but one reasonable 
inference can be drawn therefrom, it is 
a “question of law” for the court.— 
Mansfield v. Andrew Murphy & Son, 
298 N.W. 749. 


N.Y. One of the essentials to be con- 
sidered in determining whether the 
general employment of one doing work 
primarily beneficial to another, con- 
tinues, is the agreement or understand- 
ing between the general employer and 
the person benefited.—Delisa vy. Arthur 
F. Schmidt, Inc., 34 N.H.2d 336, 285 
N.Y. 314, reversing 21 N.Y.S.2d 502, 
259 App.Div. 1033, appeal denied 22 
N.Y.S.2d 927, 260 App.Div, 807. 

N.Y.City Ct. A servant lent or hired 
to another, by his master, does not 
become the “servant”? of the other 
merely because the other person directs 
what is to be done and how it is to be 
done, and if servant remains subject. to 
general orders of man who has right 
to hire and fire him and follows his 


Se va t” Las r 
that person for whom 


‘servant is performing some certain 
service controls servant to extent of 


instructing and directing him.—Smith 
v. Styne & Lachman, 25 N.Y.S.2d 628. 

N.C. A person lending a servant to 
another may be relieved from liability 
for servant’s' negligence only by sur- 
rendering control over servant’s acts 
to such extent as to virtually suspend, 
temporarily, any responsibility which 
might reasonably be associated with 
eontrol.—Leonard v. Tatum & Dalton 
ERs Co., 2S E27 290 218 oN. Ce 


ae 

Wash. A loaned servant does not be- 
come the servant of the borrower un- 
less the borrower has exclusive control 
over him for the period covered.— 
rar te vy. Bohemian Breweries, 110 P.2d 
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Ark. Whether defendant. truck own- 
er was liable for fire damage was de- 
pendent on whether throwing away of 
lighted cigarette by his driver was 
committed at a time when driver was 
performing an act in furtherance of 
defendant’s business or in line with 
driver’s duty, and test was not whether 
negligent act was committed while 
driver was in employ of defendant.— 
Lindley v. McKay, 146 S.W.2d 545. 

Where truck driver stopped on side 
of road to afford hitchhiker whom he 
had picked up an opportunity to con- 
tact another truck owner in an effort 
to secure employment and while so 
stopped truck driver threw away a 
lighted cigarette which started fire 
which caused injury to plaintiffs’ prem- 
ises, truck driver’s negligent act in 
throwing away lighted cigarette was 
not committed at a time when truck 
driver was performing an act in the 
furtherance of employer’s business or 
in line with the truck driver’s duties, 
and employer was not liable for dam- 
ages resulting from driver’s negligence. 
—Lindley v. McKay, 146 S.W.2d 545. 

Conn. In determining whether driy- 
er of defendant’s truck was acting 
within “scope of employment” when 
driver committed a tort, test was na- 
ture of tortious act and its relation or 
nonrelation to that which the driver was 
employed to do, and such principle ap- 
plied whether tort was willful or negli- 
gent.—Rappaport v. Rosen Film Deliy- 
ery System, 18 A.2d 362, 127 Conn. 524. 

ill. A master is liable for damages 
caused by the negligence of his agent 
or servant within scope and in the 
course of his employment, though he 
neither directs or is aware of his acts, 
or even if he forbade the acts or dis- 
approved of them.—Darner vy. Colby, 31 
N.E.2d 950, 375 Il. 558, reversing 26 
N.E.2d 1001, 305 Ill.App. 163. 


Mont. Generally, the delegation of 
autherity to agents does not include 
expressly or impliedly the commisston 
of negligent or malicious and willful 
acts, but, if such acts occur in further- 
ance of or are incidental to discharge 
of master’s business, master, may be 
held liable for such acts.—Keller vy. 
Safeway Stores, 108 P.2d 605. 

If manager of a store, in attempting 
to collect an allegedly worthless check 
issued by plaintiff, was attempting to 
obtain payment on behalf of store and 
in so doing uttered slanderous words 
concerning plaintiff, the store was li- 


able to plaintiff—Keller v. Safeway 
Stores, 108 P.2d 605. 
N.C. The doctrine of “respondeat 


superior’ applies only when the rela- 
tion of master and servant is shown to 
exist between a wrongdoer and person 
sought to be charged for result of 
wrong at time and in regard to_ the 
very transaction out of which injury 
arose.—Ross vy. Western Union _ Tele- 
graph .Co., 13 S.H.2d 571,,219 N.C, 324. 

Oki, Although employer is not liable 
for tort of an employee which is com- 
mitted outside the scope of his employ- 
ment and while engaged on a mission 
of his own, the employer may be called 
upon to answer for employee’s tort 


42 C.J. ANNO.—232 


t t 
P.2d 290. 


inc 
Ipa, 110 


act is one w 
he employment and 
a as vy. City of 
_ Pa.Super. The permission granted 
by saleswoman to customer, who was 
injured when she fell into trapdoor, 
to use toilet in department store which 
was maintained for accommodation of 
employees only and the conducting 
customer to toilet were within “appar- 
ent scope of authority” of saleswoman 
and were chargeable to store owner as 
his acts even though they might have 
exceeded the authority actually con- 
ferred.—Christman v. Segal, 17 A.2d 
676, 143 Pa.Super. 87. 

Tenn. The mere fact that injury 
complained of was caused by negligence 
of servant in performance of an act 
which, taken per se, was within scope 
of his employment, will not impose a 
liability upon master, if act was merely 
incidental to servant’s attempt to per- 


'form an act entirely beyond scope of 


his authority—Cunningham y, Union 
Chevrolet Co., 147 S.W.2d 746, rehear- 
ing denied 148 S.W.2d 633. 

Tex.Civ.App. By the term “acting 
within scope of employment” is meant 
acts of every kind and character hav- 
ing to do with and originating in the 
work, business or trades of the em- 
ployer, done by an employee while 
engaged in or about the furtherance of 
the affairs or the business of the em- 
ployer, whether upon the employer’s 
premises or elsewhere, and which act 
is done for the accomplishment of the 
object for which he is employed.—Le 
Sage v. Smith, 145 S.W.2d 308, error 
dismissed, judgment correct. 
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D.C.N.J. In New Jersey, where the 
tortious act of a servant was willfully 
done, the master is liable only if the 
act was done for the purpose of per- 
forming the master’s work or came 
expressly or impliedly within the serv- 
ant’s duties.—The H. 8S. Inc. No. 72, 39 
F.Supp. 855. 

A master is relieved from liability 
for the tortious act of his servant if 
the servant has no intent to act on his 
master’s behalf, although the events 
from which the tortious act fouows 
arise while the servant is acting in 
his employment and although the serv- 
ant becomes angry because of them.— 
The H. S. Inc. No. 72, 39 F.Supp. 855. 

Ala. In determining whether servant 
has abandoned master’s business so as 
to relieve master of liability for serv- 
ant’s negligence during. time of depar- 
ture from master’s business, each case 
must be ruled by its own particular 
facts.—Bell v. Martin, 1 So.2d 906. 

The mere fact that servant who has 
abandoned master’s business is return- 
ing thereto does not reinstate servant 
in master’s employment so as to subject 
master to liability for servant’s negli- 
gence after abandonment and_ before 
the return is in fact accomplished.— 
Bell v. Martin, 1 So.2d 906. 

Where there has been temporary 
abandonment of employment, servant 
cannot ordinarily be said to have re- 
turned to his master’s service until he 
at least has reached a point in a zone 
within which his labors would ‘have 
been consistent with an act of deviation 
merely, had the original act been such 
in its other circumstances as to have 
been one of deviation, and not one of 
temporary abandonment.—Bell v. Mar- 
tin, 1 So.2d 906. 

Cal, The ‘going and coming rule”, 
whieh declares that employees while 
going to or returning from their places 
of einployment are not within the scope 
of their employment, is applied in those 
instances where a person is employed 
to perform services at or in a partic- 
ular plant or upon particular premises, 
and where accident or injury occurs 
while he is going to, or coming from, 
that place of employment or where 
employee has left place of employment 
on an errand personal, to himself.— 
Robinson y., George, 105 P.2d 914, su- 
perseding 98 P.2d 519. ; 

Cases where employment itself is one 
in which an employee is required to 


4 * g 


travel from place to place at employe: v 


ig’ a 
will are an exception to the “‘goir ee hie : 
coming rule’, and risks of such travel 

are directly incident to employment.— 


be applied is whether, at time empl iit. 5 
commits negligent act resulting in in ign 
i 


1s 


employment, but not 
wrongful acts committed by ser 
who has departed from service of 
ter and is engaged in carrying o 
dependent purpose of his own.—Stan- 
sell v. Safeway Stores, 113 P.2d 264. 
A master is not responsible for negli- 
gent acts of servant who has departed 
from line or scope of employment, 
is responsible for negligent acts of s 
ant who has: departed from or neg 
ed a duty in line of employment.—S 
sell v. Safeway Stores, 113 P.2d 
An employer is liable for wrong 
acts of employee if acts promote ob- 
ject of employment or if employee is 
acting in behalf of employer and not on 
employee’s own account, or if se vee 


is combining both his own an 
master’s business.—Stansell v. Safew 
Stores, 113 P.2d 264 


all states of fact, and previous dec 
sions may act as an advisory gui 
but not as an injunctive limitatio 
Cragun v. Krossoff, 114 P.2d 431. 

Filia. A master is not liable for 
acts of his servant performed outside 
scope of servant’s employment.—Cro ay 
der v. Wolary, 198 So. 9. RR as, 

Ga.App. Where a servant causes” 1 
injury to another, it is not that 
act is within the period of employ nt 
that determines that the master is lia- 
ble but test is whether servant was. 
the time of the injury acting wi 
scope of his employment and on_ 
ter’s business.—Nichols v. G. L. H 
Motor Co., 15 S.H.2d 805. 


4 
If employee at time of 
mission of wrongful act is engag 
serving his employer, the wrongf : ; 
is done in “prosecution of emplo; 2 be 
business”, within statute making every 
person liable for torts committed by — 
his servant in prosecution of employ 
er’s business. Code, § 105-108 \n- | 
drews vy. Norvell, 15 S.H.2d 808. 


Ill.App. 
agent is imputable to the master | 
principal, but in order to render m 
ter or principal liable for negligence — 
of servant or agent, it is necessary to 
show that the relation of master and © 
servant or principal and agent existed “ 
between the person at fault and the one) 
sought to be charged at the time and 
in respect to the particular transaction 
out of which the injury arose.—Creek | 
*y. Naylor, 33 N.H.2d 740, 309 Ill.App. 
4 


601. 

Ind. A master having no right or 
power to command or forbid the act 
or omission that resulted in injury by 
servant is not liable under doctrine 
of ‘‘respondeat superior’’.—Railway Ex-. 
press Agency v. Bonnell, 33 N.H.2d 980. 
Rehearing denied 84 N.H.2d 927. 

La.App. A master is liable for dam- 
age occasioned by torts of servant only 
when committed while servant is acting 
within scope and course of employment. " 
Civ.Code, art. 2320.—Whittington vy. ; 
Western Union Tel. Co., 1 So0.2d 327. 

Generally, master is not responsible 
for injuries caused by servant while 


a 4 


Sati 
“course of employment” 


2d 807, 126 N.J.L. 458 


is not 
, City & S. R. Co.,.19 A.2d-807; 126 N. 
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going to and from his place of employ- 
ment, including trips for his meals, un- 
less there are circumstances disclosing 
that interests of master were at the 
time being served. Civ.Code, art. 2320. 
—Whittington v. Western Union Tel. 
Woe, L -So.20 327. 

Mo.App. A servant’s act, necessary 
to accomplish, and intended for, pur- 
pose of employment, is within “scope 
of servant’s employment”, though in 
excess of powers actually conferred 
on him by master.—Salmons v. Dun & 
Bradstreet, 153 S.W.2d 556. : 

A servant’s agency extends to doing 

everything reasonably necessary for 
efficient performance of his master’s 
business in station to which master 
has appointed him.—Salmons v. Dun & 
Bradstreet, 153 S.W.2d 556. 
__A servant has implied authority to 
do what is necessary to fulfill duty in- 
trusted to him by master.—Salmons Vv. 
Dun & Bradstreet, 153 S.W.2d 556. 

NJ. A master is responsible for 
wrongful acts of his servant if done 
within scope of servant’s employment 
upon the express or implied authority 
given him considering nature of serv- 
ice required and circumstances under 
which acts were committed—Smith vy. 
Bosco, 19 A.2d 637, 126 N.J.L. 452. 

N.J. If act of employee which re- 
sulted in injury and damage to plain- 
tiff was act of employer, one that was 
done for its benefit and within ‘scope 
of the employment’, employer must an- 
swer for harm which stranger suffers 
therefrom, and test is whether there 


was from employer express or implied 


authority for doing that which was 
done out of which harm came.—Black- 
man y. Atlantic City & 8S. R. Co., 19 A. 


The master is answerable for acts of 
his employee done within. the scope 


of the employment.—Blackman y. At- 


lantic City & S. R. Co., 19 A.2d 807, 


Where servant, even in execution of 


~6126: N.J.L. 458. 


his general duty, uses instrumentality 


not expressly or impliedly authorized 
by master, and damage results, master 
liable-—Blackman vy. Atlantic 


JL. 458. 

N.C. Master is responsible for tort 
ef servant which results in injury to 
another when servant is acting in the 
and about 


master’s business at the time of and 


not 


in respect to the transaction out of 
whieh the Mjury arose.—McLamb vy. 


Beasley, 11 8.W.2d 283, 218 N.C, 308. 


In determining liability of master on 
theory of respondeat superior for tort 
of servant, the servant is generally 
I in the “course of employment’ 
while going to and returning from his 
work.—McLamb v. Beasley, 11 S8.H.2d 


_ 2838, 218 N.C. 308. 


N.C. The “respondeat superior” doc- 
trine applies only when the relation of 
master and servant, employer and em- 
ployee, or principal and agent is shown 
to exist between the wrongdoer and the 
person sought to be charged for the 
result of the wrong at the time and in 
respect to the very transaction out of 
which the injury arose.—Creech yv. Na- 
tional Linen Service Corporation, 14 S. 
H.2d 408, 219 N.C. 457. 

A master is responsible for the negli- 
gence of his servant which results in 


& injury to a third person when the serv- 


ant is acting within the scope of his 
employment and about the master’s 
business.—Creech y. National Linen 
Service Corporation, 14 8..2d 408, 219 
N.C. 457. 

A master is not responsible for negli- 
gence of his servant which results in 
injury to a third person if the negli- 
gence of the servant occurred while the 
servant was engaged in some private 
matter of his own or outside the legi- 
timate scope of his employment.— 
Creech v. National Linen Service Corpo- 
ration, 14 S.B.2d 408, 219 N.C. 457. 

A servant is acting in the ‘course of 
employment’? when he is engaged in 
that which he is employed to do and is 
at the time about his master’s business, 
but he is not acting in the course of his 
employment if he is engaged in some 
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pursuit of his own.—Creech v. National 
Linen Service Corporation, 14 S.H.2d 
408, 219 N.C. 457. ‘ 
N.C. Where a person is sought to be 
charged with the negligence of another, 
the doctrine of “respondeat. superior” 
applies only when the relation of mas- 
ter and servant is shown to exist be- 
tween the wrongdoer and the person 
so sought to be charged, at the time 
of and in respect to the very transaction 
out of which the injury arose, and fact 
that wrongdoer was at_the time in the 
general employment and pay of the per- 
son sought to be charged does not 
necessarily make the latter chargeable. 
—Smith vy. Duke University, 14 S.H.2d 
643, 219 N.C. 628. 

S.c. An act which is reasonably 
necessary to accomplish the purpose of 
a servant’s employment and is in fur- 
therance’ of his master’s business is 
within “scope of employment’’.—Hyde 
v. Southern Grocery Stores, 15 S.H.2d 
353 


The primary test to determine a mas- 
ter’s liability for his servant’s act is 
whether servant committed the act in 
doing his master’s work, judged by 
character of the employment and not 
by the private instructions given by 
the master to the servant.—Hyde_v. 
Southern Grocery Stores, 15 S.H.2d 353. 

A servant who is performing some 
act in furtherance of the master’s busi- 
ness is acting within ‘‘scope of employ- 
ment” though he may exceed his au- 
thority, and any doubt whether serv- 
ant was acting within scope of authori- 
ty will be resolved against master at 
least to extent of requiring submission 
of question to jury.—Hyde v. Southern 
Grocery Stores, 15 S.H.2d 353. 

Where a servant steps aside from 
master’s business for some purpose 
wholly disconnected with employment, 
relation of master: and servant is tem- 
porarily suspended and master is not 
liable for servant’s acts during such 
time.—Hyde Vv. Southern rocery 
Stores, 15 S.H.2d 353. 

Tex.Civ.App. A master is liable for 
acts of his agent under the doctrine of 
“respondeat superior’ only where the 
relationship of master and . servant 
exists at the time and in respect to 
the very thing causing injury, and the 
test is whether there was authority 
for doing the act causing the injury.— 
Anderson-Berney Bldg. Co. v. Lowry, 
143 S.W.2d 401, error granted. 


Wash. The conduct of a servant is 
within the “‘scope of employment” only 
if it is of the kind he is employed to 
perform, it occurs substantially within 
authorized time and space limits, and 
it is actuated at least in part by a pur- 
pose to serve the master.—Brazier vy. 
Betts, 113 P.2d 34. 

Where an act resulting in injury is 
committed by a servant at a time when 
he is off duty, as, for instance, after 
the day’s work is completed, or at the 
noon hour or while on a holiday, the 
master is not liable therefor.—Brazier 
v. Betts, 113 P.2d 34. 


Wash. A principal cannot escape lia- 
bility for the wrongful act of his agent 
because the principal did not authorize 
his agent to commit the particular act 
which resulted in damage to another.— 
Doreted v. King County, 115 P.2d 


Wis. On the question of an employ- 
er’s liability for his servant’s conduct 
at a time other than the time of serv- 
ice, the conduct is within the “‘scope of 
employment” only during a _ period 
which is not unreasonably disconnected 
from the authorized period.—Fultz y. 
Lange, 298 N.W. 60, 238 Wis. 342. 


§ 1477 

Mo.App. A master authorizing serv- 
ant to do act is liable for consequences 
of his doing it in different manner 
than that authorized, if mode adopted 
is so far incident to employment that 
it comes within its scope—Salmons v. 
Dun & Bradstreet, 153 S.W.2d 556. 

To render master liable for his serv- 
ant’s wrongful act, it is not essential 
that servant be specially authorized to 
do such act, nor that it be necessary 
to performance of his duties, but mas- 
ter is liable if servant acted in course 


>» i 36 
of his employment, though outside 
master’s instructions——Salmons v. Dun 
& Bradstreet, 153 S.W.2d 556. 

Neb. If act causing injury is within 
the class of service for the doing of 
which the servant was employed, the 
master is bound, even if the servant 
was forbidden to perform the particu- 
lar act, but if the act forbidden was 
outside the class of service which the 
servant was employed to perform, the 
doing of the act was ‘‘outside the scope 
of employment”, and no liability at- 
taches to the master.—Rose v. Gisi, 298 


“N.W. 333 


8.C. The primary test to determine 
a master’s liability for his servant’s act 
is whether servant committed the act 
in doing his master’s work, judged by 
character of the employment and not 
by the private instructions given by 
the master to the servant.—Hyde Vv. 
Southern Grocery Stores, 15 S.E.2d 353. 
LOTUSICS-263- 
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Iu. Generally, one injured by the 
negligence of another must seek his 
remedy against the person who caused 
the injury, but if the relation of master 
and servant or principal and agent is 
shown, the negligence of the servant or 
agent is imputable to the master or 
principal.—Darner v. Colby, 31 N.H.2d 
950, 375 Ill. 558, reversing 26 N.E.2d 
1001, 305 Tll.App. 163. 

Mont. Generally, the delegation of 
authority to agents does not -include 
expressly or.impliedly the commission 
of negligent or malicious and. willful 
acts, but, if such acts occur in fur- 
therance of or are incidental to dis- 
charge of master’s business, master 
may be held liable for such acts.— 
Eee v. Safeway Stores, 108 P.2d 


N.Y. Where refrigerating coil and 
tank unit were inherently dangerous to 
knowledge of employees dismantling 
such coil and unit who left it in such 
condition that it could and did become 
a source of injury to the unsuspect- 
ing, and an infant was subsequently, in- 
jured by explosion of such unit, negli- 
gence of such employees was attribut- 
able to their employer at the time, 
whether their general employer or an; 
other.—Delisa v. Arthur F. Schmidt, 
Inec., 34 N.W.2d 336, 285 N.Y. 314, re- 
versing 21 N.Y.S.2d 502, 259 App.Div. 
1033, appeal denied 22 N.Y.S.2d 927, 
260 App.Div. 807. 


Okl. Owner of combine who under- 
took to harvest the wheat of another 
was liable for destruction of wheat by 
fire resulting from the smoking of an 
employee of the owner of the combine 
during the course of the employment.— 
McKinney v. Bland, 112 P.2d 798. 

Pa. Private rules promulgated by an 
employer governing conduct of em- 
ployees in dangerous and unusual situ- 
ations are not definitive of standard of 
care upon which liability for negli- 
gence is to be predicated where rules 
go beyond legal standards, or where 
they are formulated for an entirely dif- 
ferent purpose.—Anstine v. Pennsyl- 
vania R. Co., 20 A.2d 774, 342 Pa. 428. 

Tenn. ‘The law is applied more 
strictly in negligence cases, where it is 
sought to hold master liable for. sery- 
ant’s act, than in workmen’s compensa- 
tion cases.—Cunningham y, Union Chey- 
rolet Co., 147 S.W.2d 746, rehearing de- 
nied 148 S.W.2d 633. 


Tex.. If person who struck match 
near leaking pipe line was agent or 
servant of defendant gas corporation 
acting within scope of his employment 
in inspecting or examining pipe line, 
his act in striking match which caused 
explosion would be directly chargea- 
ble to corporation.—McAfee v. Travis 
Gas Corporation, 153 S.W.2d 442, re- 
versing 131 S.W.2d 139. 
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D.C.Cal. As respects liability of 
moving picture company for loss. by 
fire of packing house which its em- 
ployees entered and occupied without 
knowledge or consent of owners and 
lessees, it was no defense that defend- 
ant did not intend to trespass and had 


no present knowledge that employees — 


were engaged in trespass.—Southern 


g 
E. 


A 


Tong 


bility so long as act was 


committed in course of employment and 


in performance of duties which em- 


ployee was otherwise ordered and em- 


powered to perform, whether or not 
employee was empowered to perform 
the specific act in question.—Stansell v. 
Safeway Stores, 113 P.2d 264. 

Ga.App. An employer is liable for 
wilful or malicious acts of his servants 
done in course of their employment 
and within its scope, although they are 
not done by express direction of em- 
ployer or with his consent. Code, § 
Cie ee v. Norvell, 15 S.H.2d 

The proprietor of a saloon is bound 
to exercise ordinary care and diligence 
to see that patrons are protected from 
wilful misconduct and practical jokes, 
which cause bodily harm, perpetrated 
by one employed to operate saloon. 
Code, § 105-108.—Andrews v. Norvell, 
15 S.H.2d_ 808. 

Mont. Generally, the delegation of 
authority to agents does not include 
expressly or impliedly the commission 
of negligent or malicious and willful 
acts, but, if such acts occur in fur- 
therance of or are incidental to dis- 
charge of master’s business, 
mav be held liable for such acts.— 
Keller v. Safeway Stores, 108 P.2d 605. 

Where authority delegated to man- 
ager of a store did not expressly in- 
elude making of defamatory statements 
eoncerning plaintiff, if the making of 
such statements was incidental to man- 
ager’s employment, the store was li- 
able to plaintiff—Keller v. Safeway 
Stores. 108 P.2d 605. 

Tex.Civ.App. Willfulness of servant 
is the willfulness of the master, if the 
servant’s acts are within the scope of 
his employment or the authority con- 
ferred on him by the master.—Michels 
vy. Crouch, 150 S.W.2d 111, error dis- 
missed, judgment correct. 

§ 1489 

N.Y.Sup. An employer not personal- 
ly at feult is not liable for employee’s 
theft—Liggett v. Glen Oaks Club, 28 
N.Y.S.2d 84. 

§ 1490 


Ala. Where servant or agent aban- 
dons master’s business for personal 
reasons, employment is suspended and 
master is not liable for negligence of 
servant or agent during suspended em- 
ployment and during time of departure 
from master’s business.—Bell v. Martin, 
1 So.2d 906. 

Ala.App. Ordinarily an employer is 
not liable for the tort of an employee 
after he has left employer’s premises, 
where the employee is merely seeking 
to further his own interests in getting 
home or back to the employer’s prem- 
ises-Knight Iron & Metal Co. v. 
Ardis, 199 So. 712, 29 Ala.App. 600, re- 
versed 199 So. 716, 240 Ala. 305. 

Cal. The “going and coming rule”, 
which declares that employees while 
going to or returning from their places 
of employment are not within the scope 
of their employment, is applied in 
those instances where a person is em- 
ployed to perform services at or in a 
particular plant or upon particular 
premises, and where accident or injury 
occurs while he is going to, or coming 
from, that place of employment or 
where employee has left place of em- 
ployment on an errand personal to 
himself.—Robinson y. George, 105 P.2d 
914, superseding 98 P.2d 619. 


Cal.App. Where an employee acts 
without any reference to the servi’e for 
which he is employed and to  ffect 
some independent purpose of his own, 
employer is not responsible for either 
the act or omission of the employee.— 
Wiersma v. City of Long Beach, 106 


P.2d 45. 

Cal.App. A master is liable for 
wrongful acts of servant committed 
while in service and within scope of 
employment, but is not liable for 
wrongful acts committed by servant 
who has departed from gervice of mas- 
ter and is engaged in carrying out. in- 


on act of em- 
es not relieve em- 


master 


ent purp of his owr i 

Safeway Stores, 113 P.2d 264. 
An employer is liable for wrongful 
acts of employee if acts promote object 
of employment or if employee is acting 
in behalf of employer and not on em- 
ployee’s own account, or if servant is 


ter’s business.—Stansell — v. 
Stores, 113 P.2d 264, 

* Ind. An act may be within the 
“scope of employment” although done 
in part to serve purposes of servant.— 
Great American Tea Co. v, Van Buren, 
33 N.E.2d 580. 

The fact that servant’s predominant 
motive is to benefit himself would not 
necessarily prevent act from being 
within the “scope of employment”, but 
if purpose of serving master’s business 
actuates servant to any appreciable ex- 
tent, master is subject to liability if 
act is otherwise within the service.— 
Great American Tea Co. v. Van Buren, 
33 N.H.2d 580. 

N.C. Master is not liable for-tort of 
servant which results in injury to an- 
other where the tort occurs while serv- 
ant is acting outside the legitimate 
scope of his authority and is engaged 
in some private matter of his own.— 
McLamb vy. Beasley, 11 8.E.2d 283, 218 
N.C. 308. 

N.C. A master is not responsible for 
negligence of his servant which results 
in injury to a third person if the neg- 
ligence of the servant occurred while 
the servant was engaged in some pri- 
vate matter of his own or outside the 
legitimate scope of his employment.— 
Creech v. National Linen Service Corpo- 
ration, 14 §.H.2d 408, 219 N.C. 457. 

A servant is acting in the ‘course of 
employment” when he is engaged in 
that which he is employed to do and is 
at the time about his master’s business, 
but he is not acting in the course of 
his employment if he is engaged in 
some pursuit of his own.—Creech v. 
National Linen Service Corporation, 14 
S.E.2d 408, 219 N.C. 457. 

N.C. An employer is not liable for 
the acts of employee if the negligence 
of the employee which causes the injury 
occurs while the employee is acting 
outside the legitimate scope of his em- 
ployment and is then engaged in some 
private matter of his own.—Smith v. 
ery, 14 $.H.2d 643, 219 N. 


C. ; 

Ohio App. A _ servant or employee 
can be working during the day in the 
employ of his master, and yet be doing 
an act entirely beyond the scope of his 
employment, so as to relieve the mas- 
ter from negligence committed by the 
servant, especially where the servant is 
doing something entirely for his own 
benefit and not in any way connected 
with the master’s employment.—Lom- 
bardi v. Silver, 32 N.E.2d 558. 

Okl. Although employer is not lia- 
ble for tort of an employee which is 
committed outside the scope of his em- 
ployment and while engaged on a mis- 
sion of his own, the employer may be 
called upon to answer for employee’s 
tort where the act is~one within the 
scope of the employment and is inci- 
dent thereto.—Corn y, City of Sapulpa, 
110 P.2d 290. 

S.C. The act of a servant to effect 
some independent purpose of his own, 
without reference to service in which 
he is employed is not within ‘“‘scope of 
employment” in sense rendering mas- 
ter liable therefor.—Hyde v. Southern 
Pp rOeL Stores, 15 S.di-2d 3538, 197 S.C. 
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Tex.Civ.App. When servant turns 
aside, for however short a time, from 
prosecution of the master’s work, and 
engages in an act not in furtherance 
of master’s business, but to accomplish 
some purpose of his own, master is 
not responsible for such action.—Jax 
Beer Co. v. Tucker, 146 8.W.2d 436, 
error dismissed, judgment correct. 

Tex.Civ.App. Where a servant com- 
pletely departs from his work to ac- 
complish some purpose of his own not 
connected with his employment, the re- 
lation of master and servant is tempo- 
rarily suspended and the master is. not 
liable for his acts no matter how negli- 
gent they may be during the period of 


Safeway 


tan- -gueh suspenstoh.--SHithi-v/iTe, 


combining both his own and his mas-— 


way Stores, 113 P.2d 264. 


‘Turner, 150. 
-W.2d 304, error dismissed, judgment 
correct; jo: -! 3 Ki a 


J _ § 1496 — CM ane 
Cal.App. Where delivery boy took — 
employer’s vegetables into restaurant, 
left them there and started to retu 
for another load to employer’s truck 
which was parked across street from 
restaurant, and just as a pedestria 
was passing in front of restaurant de- 
livery boy negligently emerged back-— 
wards through the doorway, striking 
pedestrian, employer was liable for in- 
Juries sustained by the pedestrian w 
der the “respondeat superior” doctrit 
as against contention that the emplo 
could not be held liable because | 
time of accident the delivery boy ° 
not using a vehicle or instrumentality 
owned or controlled or directed by th 
employer as a means of locomoti 
Civ.Code, § 2338.—Tighe v. Ad Cho 
LL2eP wd) 20% 
Cal.App. To hold master liable 
assault of servant, it is not nece 
that assault should have been made 


work which servant was employe 
do, but it is sufficient if assault t 


P.2d 264. 
A grocery store manager’s assault 
on 14 year old girl who went to store 
to obtain groceries on county relief or- — 
der, which girl had been told by her 


mother was. at occurred 


more angry in answering girl’s question © 
as to whether he was trying to 
girl and mother out of groceries and 
called girl’s mother a ‘damned bitch, 


and assault occurred after girl ca 
manager a ‘“‘bastard.”—Stansell vy. S: 


i 


Ii.App. The actions of junk yar 
watchman in motioning for passer 
to come into yard and assaulting 
therein were not pursuant to wat 
man’s employment by corporation own- 
ing yard, so that such corporation and 
partners doing junk business were not 
liable to person assaulted for resu 
injuries—Ewald vy. Pielet Scrap D 
& Metal Co., 33 N.H.2d 930, 310 Ill. 
App. 218. ‘2 f piss 

Ind. A master sending servant on er 
rand without providing servant wi 
means of conveyance is not respons 
for injury happening in consequen 
servant meeting a friend who — 
means of conveyance and permits se a 
ant to ride—Railway Hxpress Agen- — 
cy v, Bonnell, 33 N.H.2d 980, rehear 
ing denied 34 N.H.2d 927. - net: 


Miss. Where store manager gsuspe 
ing, without any substantial groun 
that customer had taken away two ga: 
ments but had paid for only one, fo. 
lowed customer and when about — 
block away and in presence of othe 
stated that he was obliged to invest 
gate and forcibly seized package from 
under her arm, the acts were so Closely — hy 
embraced or connected in scope, in © 
point of time, and in area with mana- 
ger’s evident duties, that the owners 
and operators of store could be held li- — 
able therefor.—Morgan y, Loyacomo, 1 
So.2d 510, 190 Miss. 656. 


N.Y. From authority to install new ~ 
machine may be inferred the authority ~ 
to do all acts necessarily connected 
therewith or that would in a reasonable 
manner expedite the work assigned.— 
Delisa v. Arthur F. Schmidt, Inc., 34 N, 
H.2d 336, 285 N.Y. 314, reversing 2 
N.Y.8.2d 502, 259 App.Div. 1038; ap- | 
peal denied 22 N.Y.S.2d 927, 260 App. 
Div. 807. 

S.C. Evidence warranted conclusion 
that defendant company’s store mana- 
ger was acting within scope of mana- 
ger’s employment by company when 
manager committed assault upon plain- 
tiff following a dispute respecting a 
customer at company’s store, and hence 
company was liable for consequences 
of manager’s conduct.—Lazar y. Great 
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Atlantic & Pacific Tea Co., 14 S.B.2d 
560, 197 S.C. 74. . 3 
Wash. Roller skating rink owners 
who furnished their floor manager with 
living quarters on the premises, and 
who rented a nearby cottage to a num- 
ber of high school boys, were not liable 
for. manager’s shooting of boy who 
with others was visiting at the cottage 
f and during the night, after rink had 
been closed, sought to procure some 
: firewood from floor manager’s private 
¢ supply, in absence of evidence that 
or owner participated in or authorized or 
ratified the shooting, since the shooting 
was not within ‘‘scope of employment”. 
_ —Brazier y. Betts, 113 P.2d 34. 
§ 1505 


Fla. The attempt to seize manual 
wm control of a chattel and to remove it 
from premises of one who is in lawful 
; possession thereof by one claiming 
right to repossess it under conditionat 
Bs sales contract after he has been ex- 

- pressly denied the right by person in 
 Jawful possession constitutes a “tres- 
pass” for which damages may _ be 

- awarded, and where such trespass is 
- eommitted by agent of owner of a con- 
_ ditional sales contract’ when agent is 

shown. to have general authority to 
-_-xepossess property covered by contract 
employer is liable for trespass or as- 
sault and battery committed ard may 
be required to answer in damages 
_ therefor.—cC. I, T. Corporation v, Brew- 


YS § 1506 
Ala. Where arrangement by defend- 
-ant’s employee to transport other em- 
-ployees from plant during strike was 
acquiesced in wy defendant’s general 
-. manager who had called for police 

protection but had not otherwise un- 
dertaken to transport employees home, 
and who consented to employee’s tak- 


~eare of things, employee was not acting 
within ‘‘scope of employment” so as 
to render defendant liable to plaintiffs 
for employee’s assault.—Knight Iron 
_ & Metal Co. yv. Ardis, 199 So. 716, 240 
_ Ala. 305, reversing 199 So. 712, 29 Ala. 
App. 600. 
- -Cal.App. Even if a wrestler was an 
employee of promoter of wrestling ex- 
_hibitions, promoter was not liable for 
_wrestler’s deliberate and malicious as- 
sault on patron which had no connec- 
- tion with wrestling exhibition where 
- promoter did not fail to use ordinary 
- eare to protect his patrons from any 
dangers which could be anticipated.— 
‘Wiersma v. City of Long Beach, 106 
“P.2d 45. ; 
_ Fla. The attempt to seize manual 


control of a chattel and to remove it 
from premises of one who is in lawful 
- possession thereof by one claiming 
right to repossess it under conditional 
- gales contract after he has been ex- 


- pressly denied the right by person in 

lawful possession constitutes a “tres- 
pass” for which damages may be 
- awarded, and where such trespass is 
- committed by agent of owner of a con- 
- ditional sales contract when agent is 
shown to have general authority to re- 
possess property covered by contract 
- employer is liable for trespass or as- 
- sault and battery committed and may 
be required to answer in damages 
- therefor.—C. I. T. Corporation v. Brew- 
er, 200 So. 910. 


iit Ind. A master is only liable for the 
‘ use of force by his servant where the 
acts to be performed by the servant 
are of such a character that they are 
: not uncommonly accompanied by the 
V use of force, or where there was some 
. thing in the employment indicating 
that the use of force was contemplated, 
and to take a case dealing with the 
eollection of accounts by a servant 
which does not ordinarily come within 
the class where the use of force is con- 
templated, out of the rule, something 
more than mere employment to col- 
lect accounts must be shown.—Moskins 
Stores v. De Hart, 29 N.H.2d 948. 
La,App. Where patron of amusement 
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concession was struck by employees of 
concession who were seeking to prevent 
vandalism and in ensuing struggle in 
turn struck one of employees before 
he was overpowered and taken to a 
storeroom where patron was again 
struck while seated in chair, owner of 
amusement concession could not escape 
liability for assault on ground that 
blows struck by employees while in 
storeroom were in retaliation for blow 
received from patron and not in dis- 
charge of any duty in connection with 
their employment. Rey.Civ.Code, art. 
2320.—Healey v. Playland Amusements, 

199 So. 682. 

Mass. Where bartender in charge of 
defendant’s tavern during defendant’s 
absence placed papers under foot of 
patron dozing .at table and_ started 
fire which seriously injured patron, de- 
fendant was not liable to patron for 
bartender’s act which was not within 
“seope of employment” but was done 
solely for bartender’s own purpose and 
not in the interest or for the benefit 
of the defendant.—Sullivan v. Crowley, 
29 N.H.2d 769. 

Tex.Civ.App. Employer was not lia- 
ble to contractor for injuries sustained 
as result of playful striking of con- 
tractor. by defendant’s building en- 
gineer who accompanied blow with in- 
quiry why contractor did not get to 
work, since, even if engineer had su- 
pervisory authority over contractor’s 
work, the act of striking contractor 
was not an ordinary and natural in- 
cident or attribute of, or a natural, 
direct, and logical result of, such super- 
visory authority and was not within 
“scope of employment’’.—Anderson- 
Berney Bldg. Co. v. Lowry, 143 S.W.2d 
401, error granted. 


Tex.Civ.App. Where beer company 
did not extend credit to customer, but 
its salesman personally extended credit 
to customer until dates when salesman 
was himself required to account to 
company for beer sold, though com- 
pany knew of such practice, the doc- 
trine of “respondeat superior’ was in- 
applicable to assault by salesman on 
customer’s employee in dispute over 
credit allowed to customer, since such 
assault was not connected with duty 
contemplated by salesman’s employ- 
ment.—Jax Beer Co. v. Tucker, 146 S. 
W.2d 436, error dismissed, judgment 
correct. 


, § 1507 

Tex.Civ.App. If watchman of oil 
properties used a greater degree of 
force than was reasonable and neces- 
sary under the circumstances existing 
at time of killing and was not acting 
in his own necessary self-defense, kill- 
ing would be “wrongful,” and watch- 
man’s employers would be liable. Rev. 
§t.1925, art. 4671, subd. 1.—McMurrey 
Corporation v. Yawn, 143 §.W.2d 664. 
Error refused, 

§ 1512 

D.C.Tenn. The negligence of an 
agent, in order to hold agent liable 
in damages, must be his personal neg- 
ligence, and relationship of principal 
and agent is immaterial—Whittle y. 
Atlas Powder Co., 34 F.Supp. 563. 

Kan. The owner or manager of 
building was not liable for injuries 
sustained when invitee in restaurant 
operated by tenant stepped into open 
trap door in hallway leading to toilet 
under control of tenant, where land- 
lord did not voluntarily make repairs 
in connection with which trap door 
was open, notwithstanding that owner 
or manager may have consented to 
opening of door.—Campbell v. Weath- 
ers, 111 P,2d 72, 153 Kan, 316. 

Mo.App. A servant is not liable to 
third persons for mere nonfeasance, but 
is liable only for misfeasance.—Ryan 
v. Standard Oil Co. of Indiana, 144 
S.W.2d 170. 

If a servant undertakes the perform- 
ance of a positive act and wrongfully 
omits an act essential to the proper 
performance of the positive act, such 
omission is regarded as ‘“‘misfeasance’, 
—Ryan vy. Standard Oil Co. of Indiana, 
144 S.W.2d 170. 

Where a servant or agent undertakes 
the entire management of premises, 


ST oe 


with complete and exclusive control 
thereof, any wrongful omission respect- — 


ing such undertaking is regarded as 
“misfeasance’”’, for which he is liable-— 
Ryan v. Standard Oil Co. of Indiana, 
144 S.W.2d 170. f 
The liability of a servant or agent 
does not result on account of the exis- 
tence of the relation of master and 
servant, or principal and agent, but 
results from the breach of a duty owed 
to the third person under the law, 
which makes the servant or agen? liable 
without regard to whether he _s the 


servant or agent of another or not.— | 


Ryan vy. Standard Oil Co. of Indiana, 
144 S.W.2d 170. 

Neb. The selection by an employee 
of a substitute is a wrong to the em- 
ployer if such delegation is unauthor- 
ized, but such selection is not negli- 
gence on the part of the employee to- 
ward the public if the substitute is 
competent and there is no failure of fit- 
LL eh wemeape pn v. Gisi, 298 N. 


Or. A servant or employee cannot 
be held liable for acts of another em- 
ployee of a common master where first 
employee in no way participates in 
acts of second employee on which lia- 
bility is sought to be predicated.— 
Ca v. C. H. Weston Co., 108 P.2d 
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D.C.Tenn. Under common law, it is 
sole duty of master to furnish a safe 
working place for servant, and, gen- 
erally, such duty cannot be delegated 
and if there is a failure of personnel 
or means by which the duty is per- 
formed, responsibility is master’s re- 
sponsibility and not the responsibility 
of personnel employed as the means.— 
eee vy. Atlas Powder Co., 34 F.Supp. 


Before an intermediate superior em- 
ployee can be held to respond in dam- 
ages, it must be his personal negli- 
gence, in an immediate act or command, 
which was efficient or coefficient cause 
of injury.—Whittle v. Atlas Powder 
Co., 34 F.Supp. 563. 


Kan. The “fellow servant” doctrine 
in personal injury actions does not 
enter into cases in which the master 
is not concerned.—Le Clair y. Hubert, 
107 P.2d 703, 152 Kan. 706. 


Wyo. Where plaintiff was injured in 
explosion in chemical room of oil ecom- 
pany, the mere fact that plaintiff was 
taken to another city for skin grafting 
upon recommendation of superintendent 
for oil company, instead of being skin 
grafted by local physician for oil com- 
pany did not show that local physician 
was incompetent and that superintend- 
ent knew thereof, nor would fact that 
superintendent kept informed concern- 
ing plaintiff's condition show that he 
knew that physician was either incom- 
petent or negligent, and where super- 
intendent as an individual had nothing 
to do with employment of local physi- 
cian, he could not be held ‘responsible 
for what the physician did or did not 
do.—Smith v. Beard, 110 P.2d 260. 
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Cal.App. An action by customer 
against store owner for injuries suf- 
fered in fall because of employee’s neg- 
ligence might be maintained against 
employer or employee or both.—Wills 
v. J. J. Newberry Co., 111 P.2d 346. 

Ky. Where a master whose liability 
is derivable only through the doctrine 
of respondeat superior is joined with 
his negligent servant as if they were 
actually joint tort feasors, they may be 
treated as such throughout the pro- 
ceeding until satisfaction is obtained 
as if they were technical joint tort 
feasors.—Sherwood y. Huber & Huber 
BLOOE EADs Co., 151, S.W.2d 1007, 286 

y. ‘. 


Miss. Where liability of a principai 
for tort of an agent, or of master for 
wrong of a servant, has grown out of 
tort in which the agent or servant is 
the sole actor, whence liability of prin- 
cipal or master is imputed or con- 
structive and has its sole basis in doc- 
trine of respondeat superior, the lia- 
bility is join and several, but the par- 
ties are not “joint tort-feasors’.—Gran- 
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right to elect to treat the master and 
servant as one and recover from the 
master, or to disregard their relation 
and recover from the servant.—Jones v. 
Valisi, 18 A.2d 179. 

One who is injured by the act of a 
servant can treat the servant’s act as 
that of the master but not as that of 
the master and servant, since they are 
not “joint tort-feasors’, and therefore 
jointly and severally liable—Jones vy. 
Valisi, 18 A.2d 179. 
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Ohio App. The relationship between 
a loan company and one who from 
time to time did various odd assign- 
ments for loan company with respect 
to repair work on properties owned 
or controlled by it while the individual 
had “off’’ hours from his regular em- 


~ ployment, and who was instructed by 


loan company to repair furnace on 
property controlled and rented by the 
Joan company, was one of “master and 
servant’? and not of “independent con- 
tractor’, and hence loan company was 
liable for its tenant’s injury resulting 
from individual’s negligence while re- 
pairing the furnace.—Ballato v. Indus- 
trians Savings & Loan Co., 28 N.H.2d 
789, 64 Ohio App. 339. | me 

Okl. Where contract is in writing, 
question of whether relation of em- 
ployer and independent contractor is 
ereated thereby is ordinarily one of 
‘law for court, but contract which on 

“its face creates relation of employer 
and independent contractor will not 
protect employer if, from circumstanc- 
es appearing in evidence, it may be 
reasonably inferred that real relation 
was that of master and servant not- 
withstanding the  contract.—Ottinger 
vy. Morris, 104 P.2d 254. 
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©.0.A.Pa. If the interest of an em- 
ployer is only in the result and he 
does not control and has no right to 
control the means of accomplishing the 
result, the employee is an ‘independent 
contractor”, under Pennsylvania law. 
—Waggaman v. General Finance Co. of 
Philadelphia, 116 F.2d 254. 

Under Pennsylvania law, an employ- 
er’s right to limited direction, in order 
to assure desired results, does not de- 
stroy his insulation from liability for 
torts of his independent contractor em- 
ployee.—Waggaman vy. General Finance 
Co. of Philadelphia, 116 F.2d 254. 


Ark. Trucker who agreed with gas 
company to unload pipe from railroad 
ear at a specified price per car, and 
who for that purpose hired hig own 
help and used his own equipment, was 
an ‘“‘independent contractor” for whose 
negligence in unloading car gas com- 
pany was not liable-——Arkansas-Louisi- 
ana Gas Co. v. Tuggle, 146 S.W.2d 154. 

Cal. In determining status of an 
“employee”, as distinguished from an 
“independent contractor’, it is the ex- 
istence of right of control and not the 
use or lack of use of such right that 
is important.—Robinson vy. George, 105 
P.2d 914, superseding 98 P.2d 519. 

Cal.App. The relationship of one op- 
erating shooting gallery as independ- 
ent concession in conjunction with car- 
nival shows and owning all apparatus 
connected with such gallery, as well as 
means of transporting equipment there- 
of, to owner of such shows, was that 
of “independent contractor”’.—Basye v. 
ene Golden State Shows, 111 P.2d 


Ga.App. The controlling test to be 
applied in determining whether one 
performing services for another is an 
‘independent contractor” or a ‘serv- 
ant”? is whether the alleged master has 
authoritative control of the one per- 
forming the services, with respect to 
the manner, method and means of per- 
forming details of the work.—Nichols 
v. G, L. Hight Motor Co., 10 S8.H.2d 
439. 

YU. One who undertakes to produce 
a given result in accordance with the 


means and appliances is an “‘independ- 
ent contractor” 
that person is not liable, though there 
may be actual interference with the 
methods of doing the work, whereas 
one who is subject to control as to 
the manner in which the work is to be 
done is an “employee.’’—Darner vy. Col- 
by, 31 N.H.2d 950, 375 Ill. 558, revers- 
ing 26 N.W.2d 1001, 305 Il.App. 163. 

Kan. Where garage mechanic was 
employed to overhaul tractor belonging 
to construction contractors, and after 
work was completed one of contractors 
told mechanic that he would send a 
truck for tractor and requested me- 
chanic to load tractor on truck and to 
go with truck and unload tractor at 
point of. delivery, a ‘‘contractor’ and 
eontractee relationship’ existed, and 
not a “master and servant, relationship”, 
and hence construction contractors were 
not liable for negligence of mechanic 
or his employees.—Smith y. Brown, 107 
B20 WA8, 152, Kan 758, 

Kan. Generally, when a person lets 
out work to another, the contractee 
reserving no control over work or 
workmen, a “contractor and contractee 
relationship” exists, and not a “master 
and servant relationship”, and the con- 
tractee is not liable for negligence or 
improper execution of the work by 
contractor.—_Smith vy. Brown, 107 P.2d 
718, 152 Kan. 758. 


Kan. An “independent contractor” is 
a person who contracts with another 
to do something for him but who is 
not controlled by the other nor sub- 
ject to the other’s right to control with 
respect to his physical conduct in the 
performance of an  undertaking.— 


Houdek y. Gloyd, 107 P.2d 751, 152 
Kan. 789. 
Mass. Generally, where one is em- 


ployed under an entire contract for a 
stipulated sum, and is not under the 
control of his employer, the relation is 
that of “contractor and contractee’”’, and 
not ‘‘master and servant”, and subcon- 
tractor aYone is liable for negligence 
in porformanee of the work; but there 
are certain well-defined exceptions.— 
Ferguson v. Ashkenazy, 29 N.H.2d 828. 
Mo. An “independent contractor” is 
a person who contracts with another to 
do something for him, but who is not 
controlled by the other, nor subject to 
the other’s right to control with respect 
to his physicial conduct in the perform- 
ance of the undertaking.—State ex rel. 
Chapman v. Shain, 147 S.W.2d 457. 


The tests of relationship of ‘“inde- 
pendent contractor’ are extent of con- 
trol which, by agreement, master, may 
exercise over details of work, whether 
or not the one employed is engaged in 
a distinct occupation or business. skill 
required in particular occupntion, 
whether employer or workman supplies 
instrumentality, tools, and place of 
work for person doing the work, length 
of time for which person is employed, 
method of payment, whether by time or 
by job, whether employee may use his 
own asvistants with right to supervise 
their work, and whether employee has 
right to substitute another for himself 
in performance of the prescribed duties. 
—State ex rel. Chapman y. Shain, 147 
S.W.2d 457. 


Mo. The basis for holding a princi- 
pal or master liable to a third person 
for torts of his agent or servant under 
doctrine of “respondeat superior’? and 
not holding employer liable for torts 
of independent contractor is that one 
who has work performed by an agent 
or servant is in a position to exercise 
more or less detailed control over the 
manner in which the work is done, 
while employer of an independent con- 
tractor controls only the final result 
and not the means by which it is ac- 
complished.—Bass v. Kansas City Jour- 
nal Post Co., 148 S.W.2d 54%. 

An “independent contractor” is a 
person contracting to do something for 
another but not controlled nor subject 
to right of control by employer as to 
contractor’s physical conduct in _ per- 
formance of undertaking.—Bass vy. Kan- 
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Mo.App. A _ person engaged by | 
other to produce certain result, with- 
out being subject to such other party’s 
control as to means or method used, 
is “independent contractor’’—Mabry v. 
Swift & Co., 145 S.W.2d 163. ae NSS 

Nev. An agreement between corpo- 
rate dealer and person employed by it 
to install oil burning stove that such 
person should be an independent con- 
tractor and not agent of dealer did not 
relieve dealer from responsibility to 
buyers of stove for negligent installa- — 
tion causing damage, where buyers h 
been Jed to believe that agency exi 
ed between the parties.—Montgome 
Ward & Co. v. Stevens, 109 P.2d 895. 

Tenn.App. Fact that employer pai 
social security tax on salary of one 
employed as general collector was a 
circumstance indicative of existence of 
master-servant relationshi 


% x 


. 


Tenn.App. The general rule is 
where the contract is for result, w 
no control by the person hiring ove. 
the acts of the person hired in pro- 
curing the contracted result, then the 
person hired is an “independent 
tractor’, and if the employer retai 
the right to direct the manner in whic 
the business shall be done, as well as 
the result to be accomplished, then the 
person hired is a ‘‘servant’”’.—Tennessee 
valley. Appliances v. Rowden, 146 | 


R. H. Cox Dry Goods Co. y. Kellog, 
S.W.2d 675, error refused. 


contractor”, n 
“servant”, of corporation, so that it i 
not liable for injuries to store customer 
as result of negligence of trave 
salesman employed ‘by such agen s 
setting sample case in aisle of store, 


An employer has right to exercise 
such control over independent contrac- — 
tor as is necessary to secure perform 


so long as employer does not destroy — 
contractor’s power of initiation, nor — 
undertake to control him in means © 
and manner of performing work.—R. | 
H. Cox Dry Goods Co, v. Kellog, 145. 

S.W.2d 675, error refused. 

Tex.Civ.App. An “independent con- | 
tractor’ is person employed to perform. 
work on terms that he is to be free 
from employer’s control as to manner 
in which details of work are to be ex- 
ecuted.—Conner v. Angelina County 
Lumber Co., 146 S.W.2d 1093. 
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Ga.App. The tact that a salesman’s 
services are compensated for on a 
commission or percentage basis, while 
an element to be considered, is not a 
controlling test by which to determine 
whether he is an “independent econ- 
tractor” or a “servant’’.—Nichols v. G. 
L. Hight Motor Co., 10 S.H.2d 439. 
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er of building was not responsible for 
any negligence of an independent con- 
tractor, who had contracted to make 
extensive alterations and repairs of 
building, which restlted in injury to 
painter employed by a subcontractor 
to do the painting of building. Civ. 
Code La. arts. 670, 2315, 2322.—Daroca 
oa Life Ins, Co., 121 F.2d 


©.C.A.N.J. An individual or corpora- 
tion carrying on an activity which can 


be lawfully carried on only under a’ 


franchise granted by public authority 
and which involves an unreasonable 
risk of harm to others is subject to lia- 
‘bility for bodily harm caused to such 
others through the negligence of a con- 
. tractor employed to do work in carry- 
ing on the activity.—Venuto v. Robin- 
son, 118 F.2d 679. 
D.C.Wis. One who undertakes to do 
for another a given thing cannot ex- 
cuse himself to the other for a faulty 
performance or a failure to perform by 
showing that he has engaged another 
_to perform in his place and the fault 


or failure is that of another or inde-, 


pendent contractor.—Continental Ins. 
, Co) v. I. Baheall, Inc., 39 F.Supp. 315. 
i\ One who by specific agreement un- 
dertakes to do some particular thing 
or to do it in a particular manner, can- 
not, by employing an independent con- 
tractor, avoid responsibility for an in- 
jury resulting from the nonperform- 
ance of any duty or duties which un- 
der the express terms of the agree- 
implication of law are as- 
sumed by the undertaker.—Continental 
- YIns. Co. v. I. Baheall, Inc., 39 F.Supp. 
sity! S15. i 
~~ - Where a contractor has engaged an 


- independent contractor to do work, he 


is not subject to liability for bodily 
harm or damages caused to a_ third 


person by a tortious act or omission of 


the independent contractor or his serv- 
injured person is a 

stranger or third party claimant, but 
the rule does not apply where the own- 
er of property has specifically contract- 
ed with a contractor for the doing of 
the owner’s property.—Conti- 
nental Ins. Co. y. I. Bahcall, Inc., 39 FF. 


* |. Supp. 315 


- +~~Where owner of property has spe- 
- cifically contracted with a contractor 


for the doing of work on the owner’s 
property if that contractor sees fit to 


engage an independent contractor to do 
the work and the independent contrac- 
tor negligently causes damage, then 
the contractor cannot escape liability 
_.by the application of the ‘independent 
contractor” doctrine.—Continental Ins. 
Co. v. I. Baheall, Ine., 39 F.Supp. 315. 
Cal. An employer is generally liable 
for negligent acts of employee | per- 
formed within scope of employment, 
but, if an independent contractor rath- 
er than master and servant relationship 
exists, independent contractor usually 
‘is alone liable for such negligent acts. 
—Taylor vy. Oakland Scavenger Co., 110 
P.2d 1044, prior opinion 103 P.2d 605. 
__Cal.App. The owner, occupier, or 
_ possessor of premises on which amuse- 

ment is being operated, as well as 
proprietor or operator thereof, owes 

duty to exercise care for protection 
injury and is re- 
sponsible for independent concession- 
aires’ negligence resulting in injuries 
to patrons.—Basye v. Craft’s Golden 
State Shows, 111 P.2d 746. 


Conn Generally, one who employs 
an independent contractor to do a cer- 
tain work is not liable for injuries re- 
sulting from its performance, but he 
does render himself liable when- work 
required of contractor will, in its ordi- 
nary and reasonable execution, neces- 
sarily expose others to probable in- 
juries.—Jacob vy. Mosler Safe Co., 14 
A.2d 736, 127 Conn. 186. 


Fla. An ice cream company, having 
undertaken to install refrigeration 
equipment in a drug store, was bound 
to install equipment in a reasonably 
safe manner, and company could not 
avoid liability for injuries sustained 
from defective wiring by refrigeration 
man while repairing equipment on 
ground that equipment was installed 


formed 


MASTER AND SERVANT 
by an independent contractor, especially 
where company’s servant gained knowl- 
edge, within scope of his employment, 
that equipment was dangerous.—Breed- 
ing’s Dania Drug Co. vy. Runyon, 2 So. 
2d 376. 

Ky. Generally, the owner of prop- 
erty is not liable for injuries resulting 
from the acts of an independent con- 
tractor, unless work to be done by 
the independent contractor is in it- 
self a nuisance, or necessarily results 
in a nuisance, or unless the work or 
the instrumentality for doing it is 
inherently dangerous.—Jennings y. Vin- 
eent?s Adm’x, 145 S.W.2d 537, 284 Ky. 
614. 

Where the owner of premises exer- 
cises due care to employ an architect 
to prepare plans for a building, which 
is constructed in accordance therewith 
by an independent contractor, the own- 
er is not liable for any defects unless 
they were such that he should have 
known them.—Jennings yv.  Vincent’s 
Adm’x, 145 S.W.2d 537, 284 Ky. 614. 

La.App. The most important test in 
determining whether a person employed 
to do certain work is an ‘independent 
contractor” or mere “servant” is the 
control over the work which is reserved 
by the employer.—Olano y. Leathers, 2 
So.2d 486. 

It is fundamental to the existence 
of “independent contractor’ relation- 
ship that there be an absolute inde- 
pendence of action on part of contractor 
in execution of the work assumed by 
him, and if contractee has power to in- 
terfere with or control manner of exe- 
cution or performance, then contractor 
ceases to be independent and his status 
degenerates into that of an “employee” 
or “servant’.—Olano y. Leathers, 2 So. 
2d 486. 

It is the existence of right or author- 
ity to interfere or control by employer, 
and not the fact of actual interference 
or exercise of control by employer 
which renders one a ‘servant’ rather 
than an “independent contractor’’.— 
Olano v. Leathers, 2 So.2d 486. 

La.App. In determining whether a 
person is another person’s employee for 
whose negligence the other person is 
liable, or whether he is an independent 
contractor for whose negligence the 
other person is not liable, all of the 
facets must be considered.—Miller v. 
Wyatt Lumber Mfg. Co., 3 So.2d 565, 
followed in Wilson vy. Wyatt Lumber 
Mfg. Co., 3 So.2d 567 and Hoagland v. 
Wyatt Lumber Mfg. Co., 3 So.2d 568, 
two eases. 

Mass. If work that contractor resur- 
facing sidewalk authorized independ- 
ent contractor to do was not inherently 
dangerous and its performance would 
not necessarily endanger persons in 
street, and if injury to pedestrian was 
due to negligence of independent con- 
tractor in improperly performing a de- 
tail of work and such negligence could 
not have been reasonably contemplat- 
ed by contractor, then contractor was 
not liable even if work was being per- 
in a public street——Kunan vy. 
roe Matteo, 32 N.E.2d 613, 308 Mass. 


A contractor resurfacing a sidewalk 
was not liable for injuries to pedes- 
trian whose leg ,was precipitated into 
water meter box well where defect al- 
legedly resulted when box was struck 
by gasoline shovel which contractor 
rented and which rental included gas- 
oline, oil, repairs and services of op- 
erator who was not a servant of con- 
tractor, and there was no evidence 
that contractor knew of damage to the 
box and then failed to repair it, and 
it did not appear that contractor ought 
to have reasonably anticipated that 
performance of work by operator would 
necessarily result in damage to the 
box.—Kunan vy. De Matteo, 32 N.H.2d 
613, 308 Mass. 427. 

Mo. Under the doctrine of “respon- 
deat superior’ a principal or master is 
held liable to a third person for the 
torts of his agent or servant, even 
though specific tortious act was not 
commanded nor expressly authorized 
by the principal or master provided 
that the agent or servant has commit- 
ted the act while engaged in an ac- 
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employs an independent ; 
4 City Journal Post Co., 
148 S.W.2d 548. 


Mo. A real estate broker’s salesman 
working on commission without writ- 
ten contract, drawing account, specified 
hours or specific requirements of re- 
ports and supervision, who was per- 
mitted to do outside work, was not 
covered by workmen’s compensation 
insurance, and was not subjected to 
close control, was an “independent con- 
tractor’ with’ respect to the broker, 
and broker would not be liable for 
salesman’s tort.—A, J. Meyer & Co. V. 
Unemployment Compensation Commis- 
sion, 152 S.W.2d 184. : 

Mo.App. One who owns. property 
that may become dangerous cannot 
delegate a duty and escape liability for 
injury incident to his proprietorship, 
but if injury occurs by sole negligence 
of an independent contractor and is not 
due to or connected in any way with 
the premises, the owner is not general- 
ly liable for negligence of the independ- 
ent contractor.—Galentine v. Borglum, 
150 S.W.2d 1088. 

An employer has a duty to select a 
skilled and competent contractor and is- 
generally liable to third persons for 
negligent or wrongful act of an inde- 
pendent contractor whose character for 
negligence, recklessness or incompeten- 
cy the employer knew of at time he 
employed the contractor.—Galentine y. 
Borglum, 150 S.W.2d 1088. 

Mo.App. If inspectors of pipe line 
company were supervising construction 
of ditch for pipe line merely to see 
that results of work conformed with 
specifications, then those employed to 
construct the ditch were independent 
contractors, whereas if inspectors inter- 
fered with details of the work, the rela- 
tionship of respondeat superior existed. 
—Ingram v. Great Lakes Pipe Line 
Co., 153 S.W.2d 547. 

N.Y.App.Div. Where owner of gaso-- 
line pump entered into contract with a 
painting: contractor to paint gasoline 
pump, and contractor, without notice 
to or knowledge of owner of pump, 
left hose line of gasoline pump lying 
on sidewalk, and motorist in alighting- 
from automobile stepped on the hose. 
line and fell and was injured, owner 
of pump was not liable for injuries. — 
—Levy: vy. Socony-Vacuum Oil Co., 24 
N.Y.S.2d 641, 260 App.Div. 1044, 


__N.Y.Sup. Pedestrian who while walk- 
ing on sidewalk was struck by pipe 
which was being brought up cellar 
stairway by helper of independent con- 
tractor who was engaged in making 
repairs in basement could not recover 
from owner of premises for injuries. 
sustained, in absence of uncommon 
danger inherent in the nature of the. 
work being performed.—Farrell y. Uti- 
cages Realty Corporation, 25 N.Y. 


_N.C. A mill owner against which ac- 
tion had been brought for wrongful 
death of employee of subcontractor as- 
sisting in addition to mill could not- 
be held liable for negligence of con- 
struction company with which mill 
owner contracted, or of subcontractor; 
where they were independent contrac- 
tors) VGys: 160.—Mack y.. Marshall: 
et & Co., 12 S.H.2d 235, 218 N.C. 

N.C. An employee, who was hired 
by landlord’s agent to make repairs 
on demised premises who worked by 
the hour and who was shown by agent 
what repairs were to be made, was not 
an “independent contractor” but a 
“servant”’—Livingston v. Hssex Iny,. 
Co., 14. S$.H.2d 489, 219 N.C. 416. 

Okl. A principal contractor is not li-. 
able for independent contractor’s neg- 
ligence except where the work is in- 
herently dangerous or unlawful, or 
where the principal contractor owes a- 
contractual or a defined legal duty to 
OO eT party aH the Perro ance 
° e work.—Oklahoma City y. Caple 
105 P.2d 209. y ze 

Oki. The right of an employer to 
control and direct details of work is- 


. over means of its accomplishment but 


e 

‘independ- 
tr b, x evidence is 
ng, the issue of whether one is 
rvant or independent contractor is 
for jury, and jury’s verdict is conclu- 
sive if there is any competent evidence 
to support it.—Modern Motors vy. El- 
kins, 113 P.2d 969. 

Pa. Where vitrolite glass which had 
formed part of facing of building and 
which fell inflicting injury had been 
installed by subcontractor engaged by 
independent contractor, the sole obliga- 
tion of occupier of building was to 
make such an examination of work 
upon completion as might be expected 
of a prudent layman followed by in- 
spections thereafter at reasonable inter- 
vals and occupier was justified in rely- 
ing on technical knowledge and skill of 
contractor to whom it had intrusted 
the job.—Doerr y. Rand’s, 16 A.2d 377. 

Pa.Super. Where a _ contract for 
work by another reserves no control 


merely as to the result, the employ- 
ment is an independent one establish- 
ing relation of contractee and contrac- 
tor rather than that of master and 
servant.—Martin v. Wentz, 21 A.2d 444. 


A roofer who contracted to make. 


needed repairs, guaranteeing that the 
work would be done satisfactorily, and 


‘selecting materials to be, used and de- 


termining when and how the work was 
to be done, without any retention of 
control by landlords or their agent over 
details of the work or the methods 
used was an “independent contractor” 
for whose negligence the landlords 
were not liable—Martin v. Wentz, 21 
A.2d 444, } 

Va. An “independent contractor” has 
an inherent right to assign his contract. 
—Texas Co. v. Zeigler, 14 S.H.2d 704, 
AG? Va. 557. 

Va. ‘The right of control of alleged 
servant in performance of his duties is 
an important test in determining 
whether he is in fact a “servant” or 
an “independent contractor’’.—Texas 
ee vy. Zeigler, 14 §.H.2d 704, 177 Va. 
B52. 

In determining whether one is a 
“servant” or an “independent contrac- 
tor’, the inquiry is not whether em- 
ployer exercises power of control but 
whether he has such power, and, if he 
has, it is an indicium of the relation- 
ship of ‘‘master and_ servant’’.—Texas 
“Co. y. Zeigler, 14 §.H.2d 704, 177 Va. 
5bT 


Wash. An “independent contractor’ 
is one who, carrying on independent 
‘business, contracts to do a piece of 
“work according to his own methods, 
without being subject to his employer’s 
‘control as to means of accomplishing 
result, but only as to result itself in 
‘sense of a production or product, not 
‘a service.—Carmin v. Port of Seattle, 
116 P.2d 338. 
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Conn. Generally, one who employs 
an independent contractor to do a cer- 
tain work is not liable for injuries re- 
sulting from its performance, but he 
does render himself liable when work 
required of contractor will, in its ordi- 
nary and reasonable execution, neces- 
sarily expose others to probable in- 
juries.—Jacob vy. Mosler Safe Co., 14 A. 
9d 736, 127 Conn. 186. ete 

An employer is liable for injuries 
caused by failure of an independent 
contractor to exercise due care in per- 
formance of work which is inherently 
or intrinsically dangerous.—Jacob v. 
Mosler Safe Co., 14 A.2d 736, 127 Conn. 
186. 

Ky. Generally, the owner of prop- 
erty is not liable for injuries resulting 
from the acts of an independent con- 
tractor, unless work to be done by the 
independent contractor is in itself a 
nuisance, or necessarily results in ~a 
nuisance, or unless, the work or the 
instrumentality for doing it is inherent- 
ly dangerous.—Jennings Vv. Vincent’s 
Adm’x, 145 S.W.2d 537, 284 Ky. 614. 

Mass. Where owner of realty em- 
ploys an independent contractor to do 
work thereon, and nature of the work 
to be done is such that an inherently 


Golden State 


Sea tral ga 
dangerous condition 
guarded against, owner is liable for 
Beg lisence of an independent contractor. 
Fy Na vy. Ashkenazy, 29 N.H.2d 


In tenant’s action against landlord 
for injuries sustained when she was 
overcome by fumes remaining in apart- 
ment after fumigation by independent 
contractor engaged by landlord, land- 
lord’s request for ruling that landlord 
was not liable for negligence of in- 
dependent contractor was properly de- 
nied, since fumigation created an in- 
herently dangerous condition, which 
continued not only during time while 
gas was being generated, but also until, 
by ventilation, gas had been driven 
from building.—lerguson y. Ashkenazy, 
29 N.H.2d 828. t 

A landlord was liable for declarations 
of manager of fumigating company ad- 
vising tenant that it would be safe for 
her to return to fumigated apartment, 
since fumigation created an inherently 
dangerous condition.—Ferguson y. Ash- 
kenazy, 29 N.E.2d 828. 

Mass. One undertaking work on a 
public way that will create danger to 
travelers unless carefully performed 
cannot, by having the work done by an 
independent contractor, escape respon- 
sibility to those who are injured by 
negligence of the latter which directly 
arose from performance of inherently 
dangerous work or from a failure to 
guard properly the public from the 
dangers thereby created.—Kunan v. De 
Matteo, 32 N.H.2d 613, 308 Mass. 427. 
Mo.App. The owner of premises that 


are dangerous in work contracted for , 


due to defective conditions is barred by 
the doctrine of ‘“nondelegable duty” 
from escaping liability by hiring an 
independent contractor to do work con- 
tracted for thereon unless owner takes 
proper precaution to guard against 
such dangers.—Galentine v. Borglum, 
150 S.W.2d 1088. , 

One who owns property that may 
become dangerous cannot delegate a 
duty and escape liability for injury in- 
cident to his proprietorship, but’! if 
injury occurs by sole negligence of an 
independent contractor and is not due 
to or connected in any way with the 
premises, the owner is not generally 
liable for negligence of the independent 
contractor.—Galentine v. Borglum, 150 
S.W.2d 1088. 

Okl. A principal contractor is not li- 
able for independent contractor’s neg- 
ligence except where the work is in- 
herently dangerous or unlawful, or 
where the principal contractor owes a 
contractual or a defined legal duty io 
the injured party in the performance of 
the work.—Oklahoma City v. Caple, 105 
P.2d, 209. 
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Ohio App. A store owner by employ- 
ing an independent contractor is not 


relieved of liability for the creation 
and maintenance of a nuisance in the 
public street. Gen.Code, § 13421.—Pit- 
zer vy. Sears, Roebuck & Co., 31 N.H.2d 
450, 66 Ohio App. 35. 
: § 1539 

Cal.App. The proprietor or operator 
of place of amusement is liable for in- 
juries, received on his premises by in- 
vited member of public as result of an 
independent contractor’s or concession- 
aire’s negligence, when such proprie- 
tor’s or operator’s failure to exercise 
reasonably careful supervision over ap- 
plianees or methods of operating con- 
cessions under his management is 
shown to have proximately resulted 
in such injuries—Basye vy. Craft’s 
Shows, 111 P.2d 746. 

A possessor of land, held open by 
him to entry of public for his busi- 
ness purposes, is liable for injuries 
to persons entering thereon for such 
purposes as result of his failure to ex- 
ercise reasonably careful supervision of 
appliances or methods of independent 
contractor or concessionaire, employed 
or permitted by such possessor to car- 
ry on upon land an activity directly or 
indirectly connected with his business 
use thereof, regardless of whether such 
persons pay for admission or receive 
privilege of entry as gratuity from 


hereby created 


which will cause injury to others unless State Shows, 111 P.2d 746. thy 
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pOssessor.—Basye v. Craft's Gc ie 


Ms | i 
The owner and operator of carnival. 
shows owed public, invited to patronize © 
them, duty to maintain reasonable in- 
spection of shooting gallery, operated ; 
by independent concessionaire in con-_ ao 
junction with such shows under agree- 
ment with owner, in order to see that 
appliances and method of operation of 
such gallery were reasonably safe.— y 
Basye v. Craft’s Golden State Shows, — 
111 P20 746: cia ga 
The failure of owner and operator ofan he 
carnival shows to maintain reasonable 
inspection of shooting gallery, operat- 
ed in conjunction with shows by inde- _ 
pendent concessionaire, in order to see 
that appliances and methods of opera- 
tion of gallery were reasonably safe, 
rendered such owner liable for injury 
to show patron struck in eye by de- 
flected fragment of bullet, fired by pa- _ 
tron of such gallery, as result of de- 
fective condition of beaver boar 
placed between targets and steel back 
stop to prevent rebound of lead frag 
ments.—Basye v. Craft’s Golden Sta 
Shows, 111 P.2d 746. , 
_ The liability of one operating shoot- 
ing gallery in conjunction with carnival 
shows under agreement with owner of 
such shows for injury to show patron 
struck in eye by deflected fragment of 
bullet, fired by patron of shooting 
gallery, does not relieve show owner — 
of liability for such injury becaus 
of his negligence in failing ‘to main 
tain reasonable inspection of shootin 
gallery to see that its appliances an 
method of operation were reasonably 
safe.—Basye vy. Craft’s Golden Stat 
Shows, 111 P.2d 746. f 
Ky. Generally, the owner 0 


ay 
+, 


insulate floor of building having littl 
ventilation was not an “inherently dan- 
gerous instrumentality,” and hence 
owner was not liable for deaths and 
injuries of independent contractor’s — 
employees when an explosion occurred 
though the patented plastic was a 
highly volatile substance, . which ; 
chemist testified would flash at 95 de 
grees Fahrenheit with a fire point 
100 degrees.—Jennings v. Vincent’s — 
Adm’x, 145 S.W.2d 537, 284 Ky. 614. 
Where danger is not naturally ex- — 
pected to result in the use of a sub-— 
stance or instrumentality by an inde- — 
pendent contractor, it is not an “‘in- 
herently dangerous instrumentality” 
and the owner of the premises is not 
liable for injuries caused by the neg- 
ligent use thereof by the independ- 
ent contractor.—Jennings v. Vincent's 
Adm’x, 145 S.W.2d 537, 284 Ky, 614. 


81 i 

Conn. Defendant, which purchased — 
a vault door and. frame located in 
basement of a building formerly oc- 
cupied as a bank and employed an in- 
dependent contractor to remove them, 
was not liable for damage to plaintiffs’ 
stock of dresses stored in one of rooms 
in building as result of dust caused 
by cutting of walls with compressed 
air drills passing through ventilator in- © 
to room where dresses were stored, not- 
withstanding finding that in order to 
remove door and frame it was _ neces- 
sary to cut walls by means of com- 


pressed air drills, which necessarily 
involved production and diffusion of % 
great amount of gritty dust, where it ) an 
appeared that damage to plaintiffs’ v Y 
dresses could ‘have been avoided if 


ventilator had been sealed, and that 
independent contractor was negligent 
in failing to do so.—Jacob v. Mosler } 
Safe Co., 14 A.2d 736, 127 Conn. 186. . 
One who employs an independent { 
contractor to do work, in careful per- 
formance of which injuries will nat- 
urally and probably result unless pre- 
cautions are taken, is under a duty to 
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\ 
see that such precautions are taken.— 
Jacob v. Mosler Safe Co., 14 A.2d 736, 
127 Conn. 186, 

Mass. An owner of realty, apart 
from vicarious liability for negligence 
of an independent contractor in the 
necessary performance of inherently 
dangerous work on owner’s premises, 
may be held liable for his own personal 
negligence in connection with such op- 
eration if, through any lack of reason- 
able care on his own part in guarding 
against the known dangers of the un- 

 dertaking, injury results from negli- 
i, gence of those to whom he intrusts its 
hot performance.—Ferguson v. Ashkenazy, 
. 29 N.B.2d 828. 


A Mass. If nature of work being done 
eo by independent contractor is such that 
55 its performance will necessarily result 
ae in injury to others unless adequate 
precautions are taken to avert it, then 


party hiring independent contractor is 
_ liable if an injury results from ab- 
sence of such precautions.—Kunan v. 
haat oe Matteo, 32 N.E.2d 613, 308 Mass. 
One undertaking work on a public 
way that will create danger to trav- 
 elers unless carefully performed can- 
not, by having the work done by an 
independent contractor, escape respon- 
sibility to those who are injured by 
negligence of the latter whieh directly 
arose from performance of inherently 
dangerous work or from a failure to 
guard properly the public from the 
_ dangers thereby created.—Kunan v. De 
Matteo, 32 N.W.2d 613, 308 Mass, 427. 


 N.Y.App.Div. A general contractor 
owed nondelegable duty to fireproofing 
subcontractor’s employee, who was 
_ killed when he fell into elevator shaft, 

to maintain barriers around shaft.— 
' Pink v. Kraus & Silverman, 28 N.Y.S. 
2d 340, 262 App.Div. 156. 


é § 1548 
«Cail. ~ Where individual or corporation 
- undertakes to carry on activity involv- 
ing possible danger to public under 
- jicense or franchise granted by public 
authority subject to certain obliga- 
tions imposed by public authority, such 
liabilities cannot be evaded by dele- 
gating performance to independent con- 
_ tractor.—Taylor v. Oakland Scavenger 
Coo, as P.2d 1044, prior opinion 103 


» ’ § 1572 

_  Ga.App. Where plumber improperly 
and without warning began unscrewing 
drain pipe plug while plumber’s helper 
was directly underneath it, and in or- 
der: ‘to avoid potash or lye which the 
-——s parties knew was in the pipe from be- 
sing: ~spewed forth through the opening 
in =the pipe into the helper’s face and 
_—s eyes, =helper jumped from ladder on 
which he was standing and broke his 
arm, the act of the helper in jumping 
from the ladder and thus sustaining the 

injury was not such negligence on his 
part as to bar recovery from_ plumber 
for the injury.—Strickland v. Foughner, 
- -:12 S.H.2d 371, 63 Ga.App. 805. 
ss» Tex.Civ.App. In action against op- 

erators of oil properties for death of 

deceased who was shot by watchman, 
- self-defense as a justification was not 


: only available to watchman had he 
been sued, but also to his principals. 
Rev.St.1925, art. 4671, subd. 1.—Mc- 


Murrey Corporation v. Yawn, 143 S.W. 
2d 664, error refused. 


é r § 1573 

a Cal.App. Under statute authorizing 
et naming of fictitious defendant in com- 
plaint and providing for amendment to 
show his true name when it is discover- 
ed, plaintiff could name a fictitious 
person as employer of a named defend- 
ant, even though plaintiff did not know 
that in fact any relation of respondeat 
superior existed when he filed the com- 
plaint, and insert the true name when 
that fact was ascertained. Code Civ. 
Proc. § 474.—Day v. Western Loan & 
Bldg. Co., 108 P.2d 702. 


Ky. A master whose liability’ is de- 
rivable only through the doctrine of 
respondeat superior may be joined 
with his negligent servant as though 
they were technical joint tort feasors, 


: if Lid inary tie 


MASTER AND SERVANT 


—Sherwood v. Huber & Huber Motor 


_ Exp. Co., 151 S.W.2d 1007, 286 Ky. 


775. 
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Ga.App. Petition alleging that plumb- 
er, who was fellow servant of plumb- 
er’s .helper, improperly and without 
warning began unscrewing drain pipe 
plug while the helper was directly un- 
derneath it, and that in order to avoid 
potash or lye, which both parties knew 
was in the pipe, from being spewed 
forth through the opening in the pipe 
into the helper’s face and eyes, the 
helper jumped from ladder on which 
he was standing and broke his arm, 
stated a cause of action against the 
plumber in favor of the helper.—Strick- 
land vy. Foughner, 12 S.H.2d 371, 63 
Ga.App. 805. 

Ga.App. In patron’s suit for injuries 
sustained in defendant’s saloon, peti- 
tion alleging that patron was offered 
beer by defendant’s employee and was 
then told to sit on seat on which em- 
ployee had placed oil of mustard for 
purpose of perpetrating a practical 
joke upon patron and wilfully injuring 
him, set out a cause of action against 
the defendant. Code, § 105-1038.— 
Andrews v. Norvell, 15 S.H.2d 808. 

Pa.Com.Pl. The statement in an ac- 
tion of trespass for negligence, espe- 
cially where the defendant is held to 
answer for the negligent act of his 
employee, must set forth the acts on 
which such negligence is predicated 
with precision and particularity. Mere 
general averments are not suflicient.— 
Simmons |v. Duran, 27 North. 353. 

§ 1580 

D.C.Wis. Generally, no presumption 
exists that an employee is either a 
servant or an independent contractor, 
and the burden is on the party having 
the affirmative of the issue to show the 
relation to be such as claimed.—Con- 
tinental Ins. Co. v. I. Bahecall, Inc., 39 
F.Supp. 315. 

Ariz. In action against corporation 
for injuries sustained at its gasoline 
service station by visitor, burden was 
on plaintiff to show affirmatively by 
competent evidence that defendant was 
in possession of premises through its 
employee and agent at time of accident, 
—Horan v. Richfield Oil Corporation, 
105 P.2d 514, 

Cal. The fact that one is performing 
labor for another is prima facie evi- 
dence of employment, and such person 
is presumed to be a servant in absence 
of evidence to contrary.—Robinson v. 
George, 105 P.2d 914, superseding 98 
P.2d 519. 

Ill. One seeking to charge a master 
or principal with negligence of a sery- 
ant or agent must show that such 
relationship exists between the person 
at fault and the one charged with re- 
sult of the wrong, and such relation- 
ship must exist at the time and in re- 
spect of the particular transaction out 
of which the injury arose,—Darner y, 
Colby, 31 N.H.2d 950, 375 Ill. 558, re- 
eae 26 N.H.2d 1001, 305 Ill.App, 


. 


Ind. To hold an employer for an 
assault and battery by employer’s col- 
lector of accounts, it is necessary to 
show that the use of force was contem- 
plated, or usual in the conduct of the 
employer’s business of collecting ac- 
counts, or that the employer knew, or 
had reasonable cause to know, that the 
collector was the type of person who 
was likely to resort to force in the 
course of his efforts to collect accounts, 
rere n Stores v. De Hart, 29 N.H.2d 


La.App. Fact that messenger boy at 
time his bicycle struck pedestrian was 
attired in uniform of telegraph com- 
pany, created presumption that he was 
then acting in course and scope of his 
employment, but presumption was re- 
buttable. Civ.Code, art, 2320—Whit- 
pe ton v. Western Union Tel. Co., 1 So. 


N.Y. Where record was barren of 
proof that general employer surren- 
dered control of its employees who were 
assisting in removing old refrigerating 
units preparatory to installation of new 
plant, it must be presumed that general 


a oe ; 


employer’s control continued, as re- 
gards liability for employees’ acts.— 

Delisa v. Arthur F. Schmidt, Inc., 34 — 
N.B.2d 336, 285 N.Y. 314, reversing 21 { 
N.Y.8.2d 502, 259 App.Div. 1033, appeal : 

aie 22 N.Y.S.2d 927, 260 App.Div. 


N.Y.App.Div. Under “respondeat su- 
perior” doctrine, in_ order to hold a 
master liable for damages resulting 
from servant’s negligence, it is essential ~ 
to show that servant was acting with- 
in the scope of his authority, and al- 
though a presumption may at times 
suffice, it will not suffice if the facts are 
in distinct opposition.—Nardone y. Mil- 
ton Fire Dist., 27 N.¥.S.2d 489, 261 
App.Div. 717. 4 

N.Y.City Ct. As long as employee is 
furthering business of his general em- 
ployer by service rendered to another, 
there will be no inference of a new 
relation unless command has been sur- 
rendered, and no inference of its sur- 
render from mere fact of its division. 
—Smith vy. Styne & Lachman, 25 N.Y. 
S8.2d 628. 

In absence of proof that the general 
employer of a servant has surrendered 
control of servant completely, it must 
be presumed that general employer’s 
control continues.—Smith v. Styne & 
Lachman, 25 N.Y.S.2d. 628. 

N.C. Where actual employment is 
admitted court should be slow to as-. 
sume any deviation from course of em- 
ployment upon speculative hypotheses 
in order to relieve employer from lia- 
bility for employee’s negligence under 
“yespondeat superior doctrine’.—Pin- 


_ nix v. Griffin, 12 S.H.2d 667, 219 N.C. 


35. 
Pa. When a plaintiff relies on rule 
that in case of emergency master and 
servant relationship may be imposed 
upon a person without his consent, it is 
part of plaintiff’s case to establish the 
emergency which necessitated the call- 
ing of an assistant by the seryant.— 
Saldukas v. McKerns, 16 A.2d 30, 340 
Pat'11'3? 

Tenn.App. Where facts presented 
with respect to relation of employer 
and employee are as consistent with 
the relation of agency as with that of 
independent contractor, the burden of 
proof rests upon the party asserting 
the existence of an independent con- 
tractor relationship.—Tennessee Valley 
Appliances v. Rowden, 146 S.W.2d 845. 


Tex.Civ.App. Hvery person found 
performing work of another is pre- 
sumed to be in the employment of such 
other, and if the facts be such as to 
exempt owner of property improved or 
person for whom work is being per- 
formed from liability for acts of those 
performing such work, it devolves upon 
him who claims such exemption to 
make proof of terms of contract show- 
ing that relation of master and _ sery- 
ant did not exist.—Texas Co. v. Freer, 
151 8.W.2d 907, error dismissed, judg- 
ment correct. 

In action against oil company for in- 
juries and death from fire which broke 
out through negligence of attendant at- 
filling station subleased by company to, 
attendant and another, wherein eyi-. 
dence showed that attendant was per- 
forming company’s work, if terms of- 
contract between company, and subten- 
ants exempted company from liability 
for attendant’s negligence, company 
had burden of proving terms of con-- 
tract or showing that master-servant 
relationship did not exist between com- 
pany and attendant.—Texas Co. vy. 
‘reer, 151 S.W.2d 907, error dismissed,. 
judgment correct. 


Wash. Where ice cream company de- 
livered truck and ice cream to athletic: 
field, where member of organization, 
giving celebration took charge of truck 
and directed where it should be parked 
and company’s driver and helper left,. 
and company thereafter during the cel-. 
ebration had no connection with truck,. 
although company knew that free ice: 
cream was being dispensed from truck | 
to children, company’s ownership of, 
truck created no presumption that 
member of organization taking charge 
of truck and distribution of ice cream — 
Was company’s agent so as to. render: , 


- bility ‘for the negligence of his serv- 
ant on theory that servant was loaned 
to the party injured has burden of 
showing the change of relationship.— 
Clarke y. Bohemian Breweries, 110 P. 
Bawah. 
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Ala, In action against telegraph 
company for injuries sustained when 
bicyclist alleged to be company’s agent 
or serv ran against plaintiff, bi- 
ccyclist’s testimony that he told witness 
that he hed an accident was not ma- 
terial, and sustaining plaintiff’s objec- 
tions to questions propounded to wit- 

“ness eliciting that same fact was not 
error.—Western Union Tel, Co. v. Gor- 
man, 199 So. 702, 240 Ala. 482. 

In action against telegraph company 
-for injuries sustained when bicyclist 
alleged to be company’s agent or serv- 
ant ran against plaintiff, evidence that 

- other messenger boys on sporadic oc- 
casions went on missions of their own 
in no way connected with their employ- 
ment while in uniform was without 
probative force as showing fhat bi- 
eyclist on occasion of accident was on 
such a mission, and objection to that 
evidence was properly sustained.— 
Western Union Tel. Co. v. Gorman, 199 
So. 702, 240 Ala. 482. 

N.H. In action for negligent instal- 
lation of lightning rod equipment, evi- 
dence that person who installed. equip- 
ment held a license as agent of light- 
ning rod company bearing name under 
which defendant as licensed lightning 
rod manufacturer was doing business 
was admissible to show that person in- 
stalling equipment was an agent for 
whose acts defendant was responsible 
under statute regulating sale of light- 
ning rods. Pub.Laws 1926, c. 160, § 1 
s seq.—White vy. Schnoebelen, 18 A.2d 
185. : ; 

S.C. In action against a company 
and its store manager for assault com- 
mitted upon plaintiff by manager, 
manager’s testimony respecting mat- 
ters which led up to quarrel between 
manager and plaintiff was proper for 
jury’s consideration on whether man- 
ager was acting within scope of his 
duties as manager of company’s store 
at time of assault.—Lazar v. Great 

_ Atlantic & Pacific Tea Co., 14 §.H.2d 

560, 197 S.C. 74. 

Tex. In action for injuries sustained 
in gas explosion, exclusion of plaintiff’s 
testimony that man to whom plaintiff 
was pointing out leaks in pipe line, 
and who struck match which caused 
explosion, said that he was employee 
of people who owned pipe line and 
asked plaintiff to show him _ place 
where leaks were, was error, where 
there was independent evidence to show 
prima facie that man was agent or 
servant of defendant gas corporation.— 
McAfee vy. Travis Gas Corporation, 153 
S.W.2d 442, reversing 131 S.W.2d 139. 
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Cal. The fact that one is performing 
labor for another is prima facie evi- 
dence of employment, and such person 
is presumed to be a servant in absence 
‘ of evidence to contrary.—Robinson vy. 
| George, 105 P.2d 914, superseding 98 
; P.2d 519. 

Cal.App. In action against corporate 
building contractor for injuries sus- 
tained by roofer when struck by rafter 
which fell from house under construc- 
tion, evidence of an employer and em- 
ployee-relation between corporation and 
boss carpenter’s helper who permitted 
‘rafter to drop, was sufficient to sup- 
port verdict against the corporation as 
against contention that helper was an 
employee of boss carpenter who in turn 
was an independent contractor who was 
liable for the negligence of the helper. 
—Wilmot. v. Golden Gate Inv. Co., 107 


P.2d 263. ; 
Cal.App. In action against owner of 
carnival shows and one _ operating 


shooting gallery in conjunction with 
such shows for injuries to show patron, 


lery, as resu 


by deflected fragment 
, patron o 

it of defective condition 
of beaver board placed between targets 
and steel backstop to prevent rebound 
of lead fragments, evidence held suffi- 
cient to support triai court’s finding 
that plaintiff's injuries were direct and 
proximate result of negligence of de- 
fendant show owner in failing to main- 
tain reasonable inspection of shooting 
gallery and codefendant’s negligence in 
maintaining beaver-board in pertorat- 
ed and damaged condition.—Basye v. 
Cina Golden State Shows, 111 P.2d 
In action against carnival shows own- 
er for injuries to patron, struck in eye 
by deflected fragment of bullet fired 
by patron of shooting gallery operated 
by independent concessionaire under 
agreement with such owner, evidence 
held sufficient to show that  defend- 
ant owner owed shooting gallery pa- 
trons. duty to see that equipment of 
gallery was maintained in such rea- 
sonably safe condition as not to en- 
danger them by flying particles of bul- 
lets and was guilty of negligence, ren- 
dering him liable for such injuries, in 
failing to perform such _duty.—Basye 
v. Craft’s Golden State Shows, 111 P. 
2d 746. 
Ill. App. In action against corpora- 
tion owning junk yard, partners in 
junk business, and junk yard watch- 
man, employed by corporation solely, 
for assault and battery committed by 
such watchman, verdict and judgment 
against all defendants for entire 
amount of damages were erroneous, in 
absence of definite proof clearly show- 
ing whether watchman was working 
for corporation, partnership, or both.— 
Ewald v. Pielet Scrap Iron & Metal Co., 
83 N.E.2d 930, 310 IllApp. 218. 


Kan. Where relationship of alleged 
employee under contract for perform- 
ance of a service would ordinarily be 
that of an “independent contractor’, 
mere showing that the employment con- 
tract was subject to cancellation or 
termination is not sufficient to create a 
“master and servant relationship’ in 
absence of other evidence of control or 
right to control.—Houdek v. Gloyd, 107 
P.2d 751, 152 Kan. 789. 

La.App. Evidence. established that 
messenger boy was on his lunch hour 
and that he was not acting within 
course of his employment at time his 
bicycle struck pedestrian, so that tele- 
graph company could not be held liable 
for pedestrian’s injuries. Civ.Code, art. 
2320.—Whittington v. Western Union 
Tel. Co., 1 So.2d 327.. 

Mass. In tenant’s action against 
landlord for injuries sustained when 
she was overcome by fumes remaining 
in apartment after fumigation by inde- 
pendent contractor engaged by land- 
lord, evidence warranted finding that 
Jandlord was negligent in guarding 
against risk to tenant in entering build- 
ing before fumes had been driven from 
building by ventilation.—Ferguson vy. 
Ashkenazy, 29 N.H.2d 828. 


In tenant’s action against landlord 
for injuries sustained when she was 
overcome by fumes remaining in apart- 
ment building after fumigation by in- 
dependent contractor engaged by land- 
lord, evidence failed to show that Jand- 
lord’s janitor was authorized to make 
statement with respect to tenant’s re- 
turning to her apartment after fumiga- 
tion which was binding on landlord.— 
Ferguson v. Ashkenazy, 29 N.H.2d 828. 


Mass. In action against contractor 
resurfacing sidewalk, for injuries to 
pedestrian whose leg was precipitated 
into water meter box well, evidence 
that box was struck by gasoline shovel 
which contractor rented at certain rate 
per day which rental included gasoline, 
oil, repairs and~services of operator, 
showed that operator was not the 
“servant” of contractor so as to render 
him liable on theory of: master and 
servant relationship.—Kunan vy. De 
Matteo, 32 N.H.2d 613, 308 Mass. 427. 

Miss. On question of defendant oil 
company’s liability for death of code- 
fendant’s employee in railroad crossing 
accident, notation, “Hstimate No. 7297, 


i ye 
, fired b 


shooting gal- 


‘by an employe of defendant, find 


In 


plaintiffs’ home, as 
oil overflowed from tank and ran over 
floor and about furniture and furnis 
ings, evidence held sufficient to sustai 
finding that person who installed t 
stove was dealer’s agent and not : 
jndependent contractor.—Montgomery 
Ward & 


Co. v. Stevens, 109 P.2d 895. — 
N.J. In action against statutory tru 
tees of turnpike company and com- — 
pany’s bridge tender for assault com- 
mitted upon plaintiff by bridge tender — 

in ordering plaintiff to remove hi: 
parked automobile from approac 60 oe 
Ss ribs 


turnpike toll bridge, evidence warra 
ed judgment for plaintiff on gr 
that automobile was’ parked at a en) 
which interfered with company’s busi- 
ness, and that company had impliedly — 
authorized bridge tender to preven 
such parking.—Smith v. Bosco, 19 A.2 
6300226 Nis 452% Reged 
N.J.Sup. Plaintiff could not ree 
from defendants for damages to 
adjoining premises resulting when 
hot water heater exploded because 
lack of water while plumber attachin 
heater to defendants’ oil burner wa 
checking its operation, where there w: 
no proof that the explosion was «¢ 
to defendants’ negligence or th 
plumber was known to be an unskillf 
or he eco ee work.— 
atronica v. Damer. 5 A.2d 763, 125. 
NiJile 323: ae an 
N.Y.App.Div. In action against = 
graph company for death of an un 
who was struck by a bicycle ridden 


that plaintiff failed to establish ne 

gence was against the weight of 

evidence.—Thompson y. West 

Tel. Co,, 26 N.Y.8.2d 433, 

Div. 994. ' 
N.Y.Sup. Plaintiff failed to sho 


another person’s torts, existence pee: 
lationship of principal and agen 
master and servant between such 
sons when torts were committed 
commission thereof in course of ag 
or servant’s employment must 
shown by competent evidence.—Rabi: 
vitzov;, Daylor;7L06P.2a Serna ; 

Okl. Evidence justified imposition of _ 
liability against owner of combine for 


2d 798. ane ee 

S.C. Evidence warranted conclusion 
that defendant company’s store mana- ~ 
ger was acting within scope of mana- 
ger’s employment by company when 
manager committed assault upon plain-— 
tiff following a dispute respecting a 
customer at company’s store, and hence 
company was liable for consequences of 
manager’s conduct.—Lazar vy. Great At- , 
lantic & Pacific-Tea Co., 14 S.H.2d 560. 
197 S.C. 74. 

Tex. In negligence action in which 
defendant’s liability to plaintiff depends ~ 
on proof of master and servant rela- 
tionship between defendant and third 
person, such relationship is prima facie 
established by showing that alleged 
servant was performing services pecu- 
liar to defendant’s business or affairs 
on or about latter’s property.—McAfee 
vy. Travis Gas Corporation, 153 S.W.2d 
442, reversing 131 S.W.2d 139. 
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In action for injuries sustained in 
gas explosion, there was evidence tend- 
ing to show that man to whom plaintiff 
Was pointing out leaks in pipe line, 
and who struck match which caused 
explosion and resulting injuries, was 
the “‘servant” or ‘agent’ of owner or 
operator of pipe line and was acting 
“in the course of his employment” in 
inspecting it—McAfee vy. Travis Gas 
Corporation, 153 S.W.2d 442, reversing 
231 S.W.2d 139. 

Tex.Civ.App. In action for injuries 
sustained by defendant’s independent 
contractor who was painting in defend- 
ant’s building and was struck by de- 
fendant’s building engineer, evidence, 
that engineer had no supervision over 

eontractor’s work and struck him in 
playfulness only, did not sustain jury’s 
finding that engineer’s act causing in- 
jury was within “scope of employ- 
ment’, either as being an act con- 
_sciously and specifically directed or as 
_ being an ordinary and natural incident 
or attribute of, or a natural, direct, 
and logical result of, acts consciously 
and specifically directed, hence recovery 
from defendant was not warranted.— 
_  Anderson-Berney Bldg. Co. vy. Lowry, 
A: 143 S.W.2d 401, error granted. 
“4 Tex.Civ.App. In action for injuries 
to store customer, stumbling over sam- 


hy 


oa.” 


ple case set in aisle by traveling sales- 
eeeeean alleged to be employed by corpo- 
rate defendant manufacturing products 


_ sold by him as sales agent’s employee, 
evidence held insufficient to show such 


Contractual relation between salesman 
oi) and defendant as to render defendant 
1 liable for his negligence under re- 
| spondeat superior doctrine—R. B. Cox 
fe Dry Goods Co. vy. Kellog, 145 S.W.2d 
ay 675, error refused. 

he. Tex.Civ.App. In suit to recover dam- 


tiff’s children, evidence was sufficient to 
Na support finding that defendant’s serv- 
Be ant willfully plowed cemetery while 
acting within the scope of his employ- 
- -ment.—Michels v. Crouch, 150 S.W.2d 
111, error dismissed, judgment correct. 
eae Tex.Civ-App. In buyer’s action for 
conversion of sound, equipment by sell- 
eh evidence justified trial court’s find- 

ing that person who removed the equip- 
_ ment was agent of the seller and was 
om acting for him at the time of removal 


a ages for plowing over graves of plain- 


~ of thé equipment.—Spolane y. Coy, 153 
M S.W.2d 672. 
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. Ark. In action against truck owner 
and lumber company for injuries sus- 


» unloading lumber from truck in lum- 
ber company’s yard, whether servant 
of lumber company took charge of un- 
loading of truck and unloosed one of 
binding chains and directed truck own- 
bY i\ jer to unloose other so that the load of 
lumber fell upon truck owner’s em- 
a, ployee, causing injuries was for jury, 
where evidence was conflicting.—For- 
- dyce Lumber Co. v. Eberhart, 146 S. 
a Wi.2d 538. 
a 


ay tained by truck owner’s employee while 


Cal. Where arrangements between an 
employer and employee are entirely 
oral, a determination as to relationship 
of employer and employee is within 
province of jury.—Robinson v. George, 
ze P.2d 914, superseding 98 P.2d 
Kan. Where employment contract is 
oral, there is no material conflict in the 
- evidence, terms of the contract are not 

ambiguous or disputed and only one in- 

ference can be drawn, question of 
whether ‘“‘master and servant relation- 
ship” exists is question of law for the 
court, and otherwise it is a question of 
(aay fact for the jury.—Houdek yv. Gloyd, 
f 107 P.2d 751, 152 Kan. 789. 


Mass. In action involving negligence 
of defendant’s servant, it could not be 
ruled as a matter of law that the sery- 
ant was negligent.—Sundelof vy. Simco 
lined Co., 29 N.H.2d 190, 302 Mass. 


Mo.App. In action against attendant 
and owner of gasoline filling station for 
injuries sustained by customer in fall 
on pavement of station, whether liabil- 
ity of owner of station was required to 
rest on alleged negligence of station 
attendant under the rule of respondeat 


ras 
Ne 
- 


MASTER AND SERVANT 
superior, so that verdict acquitting at- 


tendant but convicting owner of negli- 
gence was inconsistent and could not 


stand was.for the jury, where there was 


no showing that attendant was in com- 
plete control of the station premises, 
attendant was not the only employee on 
duty during the day of the accident, 
and he did not come on duty until 
about two and a half hours before 
the accident occurred.—Ryan y. Stand- 
ard Oil Co. of Indiana, 144 S.W.2d 170. 

Neb. The fact that an employee is 
the general servant of one employer 
does not, as a matter of law, prevent 
him from becoming the particular serv- 
ant of another, who may become liable 
for the employee’s acts.—Mansfield v. 
Andrew Murphy & Son, 298 N.W. 749. 

The right of control, or the lack of 
right of control, determines if the rela- 
tion of ‘master and servant’’, at the 
particular time in question, existed be- 
tween the employee and his general 
employer, or whether there was a 
change in relationship and he had be- 
come, for the time being, a special em- 
ployee of another person, and in such 
case, whether right of control or lack 
of right of control, existed, is ordinar- 
ily a “question of fact” for the jury, 
but where the pertinent facts are not 
in dispute, and but one reasonable in- 
ference can be drawn therefrom, it is 
a “question of law” for the court.— 
Mansfield v. Andrew Murphy & Son, 
298 N.W. 749. 

N.J.Sup. In action for injuries to 
infant who was burned by fire started 
in street by minor who was helping de- 
fendants clean up their abutting prop- 
erty, whether rubbish was placed in 
street and burned as claimed, and 
whether minor acted as_ defendants’ 
agent in placing the rubbish in the 
street and setting it on fire, were ques- 
tions for jury.—Ostrowski v. Zolniero- 
wicz, 16 A,2d 808, 125 N.J.L. 516. 

Ohio App. In action against nroprie- 
tor of provision market for injuries 
resulting from contracting of tularemia 
while dressing allegedly spoiled rabbit 
meat purchased at the market by plain- 
tiff’s husband, who believed that he 
was purchasing rabbits from proprie- 
tor, which had advertised rabbits for 
sale at the market, whether doctrine 
of ‘agency by estoppel” could be in- 
voked by plaintiff, who did not herself 
purchase rabbits but had knowledge 
of the advertisement, so as to “estop” 
the proprietor of market from denying 
that person from whom rabbits were 
purchased, who actually only leased 
counter space from proprietor, was 
proprietor’s agent was a question for 
jury. Gen.Code, § 12760.—Rubbo v. 
Hughes Provision Co., 36 N.B.2d 144, 
67 Ohio App. 123, affirmed 34 N.H.2d 
202. 188 Ohio St. 178. 

Okl. In action for damages caused 
by fire, alleged to have been set by one 
defendant as codefendant’s agent on 
principal’s premises adjoining plain- 
tiff’s lands, to which fire spread, denial 
of plaintiff's request to amend petition 
so as to allege that another, who tes- 
tified that he set fire without defend- 
ant’s knowledge or consent, was re- 
sponsible agent left plaintiff nothing to 
submit to jury, so that court erred in 
overruling demurrer to plaintiff’s evi- 
dence and denying defendant’s motion 


for directed verdict.—Rabinovitz vy. 
Taylor, 106 P.2d 827. 
Tenn.App. In action against tele- 


graph company for injuries sustained 
when plaintiff was run into by boy on 
bicycle, where accident occurred during 
business hours, boy wore standard 
uniform of company, and was riding 
bicycle in usual and customary manner 
in which messages were delivered and 
after accident boy left on bicycle in 
direction of company’s office, whether 
boy was in employ of company and 
engaged upon a mission for it at time 
of injury, was for the jury.—Western 


Union Telegraph Co. vy. Bender, 148 
S.W.2d 44, 
Wash. In action wherein ice cream 


company, which delivered its truck to 
athletic field, where it was put in full 
charge of member of organization giv- 
ing celebration and was parked near 


tah 5. ‘0 


ay \ % ay 
ing the ice cream to children, was — 


sought to be held liable with member 
of the organization in charge for in- 


juries sustained by minor who was 


struck by baseball while standing near 
truck, evidence was insufficient for jury 
on question of company’s liability as 
alleged principal of such member of 
the organizationHandley y. Anacortes 


Ice Co., 105 P.2d 505. . 
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Ala.App. In action for damages for 


assault and battery committed by de- 
fendant’s employee who during a strike 
transported from plant threatened tem- 
porary employees and negligently fired 
pistol, injuring plaintiffs who were in- 
nocent bystanders, evidence as to au- 
thority of defendant’s general manager 
to furnish safe transportation to such 
employees and that general manager 
loaned employee the pistol was suffi- 
cient for jury on issue of whether em- 
ployee acted within ‘scope of employ- 
ment” as defendant’s agent so as to 
render defendant liable to plaintiffs.— 
Knight Iron & Metal Co. v. Ardis, 199 
So. 712, 29 Ala.App. 600, reversed 199 
So. 716, 240 Ala. 305. 

Cal.App. The question of departure 
from scope of employment is ordinarily 
a “question of fact’? and a strict, con- 
cise rule cannot be framed to cover all 
states of fact, and previous decisions 
may act as an advisory guide but not 
as an injunctive limitation.—Cragun Vv. 
Krossoff, 114 P.2d 431. 

Conn. Generally, whether a servant 
has acted within the scope of his em- 
ployment while Coma ae a tortious 
act is a “question of fact’? for the trier. 
—Rappaport v. Rosen Film Delivery 
System, 18 A.2d 362, 127 Conn. 524. 

In parking lot  operator’s action 
against a corporation and its truck 
driver for assault committed upon op- 
erator by driver during dispute con- 
cerning parking of truck in front of 
driveway to parking lot, whether driver 
was ee within “scope of employ- 
ment” at time of assault was for jury 
under evidence that driver was operat- 
ing truck in corporation’s business at 
time of assault.—Rappaport v. Rosen 
Film Delivery System, 18 A.2d 362, 
127 Conn. 524. ; 

Ga.App. In action against corpora- 
tion for injuries sustained by plaintiff 
as a result of alleged unauthorized as- 
sault committed by corporation’s store 
manager where plaintiff who was an 
invitee was about to enter store to 
make purchases when manager closed 
door and prevented entry, whereupon 
plaintiff uttered a harmless exclamation 
and manager who, allegedly, with cor- 
poration’s knowledge but not plain- 
tiff’s, had unusually and abnormally 
high temper, struck plaintiff with iron 
bar, whether the wilful assault was so 
closely connected with corporation’s 
business as to render corporation lia- 
ble, was for jury.—Crawford v. Ex- 
position Cotton Mills, 11 S.W.2d 234, 


Ga.App. Whether an agent was act- 
ing within the scope of his employment 
when he committed. a tortious act so as 
to render his employer liable for the 
resulting damage is a question of fact 
for jury.—Rhodes v. Industrial Finance 


Corporation, 13 S.B.2d 883, 64 Ga. 
App. 549 
Mont. In action against store and 


manager thereof for alleged slander 
where plaintiff claimed that manager, 
in presence of plaintiff's mother, false- 
ly charged plaintiff with having cashed 
a worthless check, whether manager, in 
accepting a bad check, did so on behalf 
of store, and whether alleged slander 
grew out of acts incidental to mana- 
ger’s employment, were for jury under 
conflicting evidence as to whether the 
taking of checks by managers wags au- 
thorized by the store and as to pur- 
pose of manager’s visit to the home. 
Rey.Codes 1935, §§ 5691, 7965, 7966, 
10721, 11410, 11411.—Keller v, Safeway 
Stores, 108 P.2d 605. 

N. In action against statutory 
trustees of turnpike company and com- 
pany’s bridge tender for assault com- 
mitted upon plaintiff by bridge tender 
in ordering plaintiff to remove his 
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‘se of his en 
ope of authority 


turnpike company company’s 
bridge tender for assault committed 
upon plaintiff by bridge tender in or- 
dering plaintiff to remove his parked 
automobile from approach to turnpike 
toll bridge, whether company had ex- 
pressly or impliedly given bridge tend- 
er authority to prevent parking, whether 
company authorized or knew of and ac- 
quiesced in bridge tender’s acts in put- 
ting up a “no parking” sign, and 
‘whether it was for company’s benefit 
in proper discharge of bridge tender’s 
duties in collecting tolls that approach 
to bridge be kept clear of vehicles, were 
for jury.—Smith v. Bosco, 19 A.2d 637. 
126 N.J.L. 452. 

_, Where scope of an employee’s author- 
ity is a disputed question of fact, the 
extent of authority is ordinarily for 
jury, except where departure from mas- 
ter’s business is of a marked character, 
—Smith v. Bosco, 19 A.2d 637, 126 N. 
J.L. 452. 

‘N.Y. In action for injuries resulting 

from explosion of refrigerating coil and 
tank unit removed from hotel and sold 
as junk, whether employees of dis- 
tributor of new plant who assisted in 
dismantling old refrigerating units re- 
mained in employ of distributor while 
so doing so as to render distributor 
liable for their negligence was for jury. 
—Delisa y. Arthur F. Schmidt, Inc., 34 
N.E.2d 336, 285 N.Y. 314, reversing 21 
N.Y.S.2d 502, 259 App.Div. 1033, ap- 
peal denied 22 N.Y.8.2d 927, 260 App. 
Div. 807. 
_ Where service manager of refrigera- 
tor distributor had authority to bind 
his principal to extent of permitting 
employees to install a new machine, a 
“question of fact’? was presented as to 
whether the scope of his authority did 
not include the right to make an “gree- 
ment that the employees under his con- 
trol should remove an old machine be- 
fore installing a new one.—Delisa v. Ar- 
thur F. Schmidt, Inc., 34 N.E.2d 336, 
285 N.Y. 314, reversing 21 N.Y.S.2d 502, 
259 App.Div. 1033, expeal denied 22 
N.Y.S.2d 927, 260 App.Div. 807. 

N.C. When it is doubtful whether a 
servant in injuring another was acting 
within scope of his authority, the 
doubt will be resolved against master, 
at least to extent of requiring ques- 
tion to be submitted to jury.—Pinnix v. 
Griffin, 12 S.H.2d 667, 219 N.C. 35. 

S.C. In insured’s action against for- 
eign fire insurance corporation and un- 
derwriters association of fire insurance 
companies for damages for assault al- 
legedly committed upon insured by 
third party while investigating losses 
under fire policies, evidence was suf- 
ficient for jury on issue whether third 
party was acting within scope of his 
authority as agent and investigator for 
defendants at time of altercation.—Wat- 
son v. American Equitable Assur. Co., 
12 S.H.2d 30, 195 S.C. 463. 


S.C. In action against a company 
and its store manager for assault and 
battery committed upon plaintiff by 
manager, evidence was sufficient for 
jury on question whether manager’s 
acts were ‘‘within scope of employment’”’ 
so as to render company liable there- 
for.—Lazar v. Great Atlantic & Pacific 
Tea Co., 14 8.H.2d 560, 197 S.C. 74. 


Tenn.App. In _ action against tele- 
graph company for injuries sustained 
when plaintiff was run into by boy 
on bicycle, where accident occurred 
during business hours, boy wore stand- 
ard uniform of company, and was 


‘yiding bicycle in usual and customary 


manner in which messages were de- 
livered and after accident boy left on 
bicycle in direction of company’s office, 
whether boy was in employ of com- 
pany and engaged upon a mission for 
it at time of injury, was for the jury. 
—Western Union ‘Telegraph Co. v. 
Bender, 148 S.W.2d 44. 
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Ariz. In action for injuries sustained 


_corporation’s gasoline 
sitor, evidence held 


Was in possession 
of station through hired employee at 
time of accident, but to show as mat- 
ter of law that certain person was then 
‘in possession thereof as independent 
operator, so as to entitle defendant to 
instructed verdict—Horan v.: Richfield 
Oil Corporation, 105 P.2d 514. 

Cal. If terms of contract of employ- 
ment are precise and explicit and evi- 
dence is reasonably susceptible of but 
a single inference, question of whether 
one is a servant or an independent 
contractor becomes a question of law 
for trial court.—Robinson vy. George, 
105 P.2d 914, superseding 98 P.2a 519. 

Mo.App. In action against pipe line 
company and contractors for destruc- 
tion of spring by blasting ditch for 
laying of pipe line under easement 
theretofore granted, whether the con- 
tractors were agents of the company 
or were independent contractors was 
for the jury.—Ingram vy. Great Lakes 
Pipe Line Co., 153 S.W.2d 547. 


N.C. Evidence that in course of con- 
struction of addition to mill temporary 
electric wires carrying 2,300 volts were 
permitted to remain on premises in ex- 
posed condition without warning sign 
at an insufficient elevation to avoid in- 
terference with workmen was sufficient 
for jury on question of mill owner’s lia- 
bility for death of employee of subcon- 
tractor electrocuted when steel column 
being hoisted by winch operated by 
employee came in contact with wires. 
C.S. §§ 160, 567.—Mack vy. Marshall 
Field & Co., 12 §.H.2d 235, 218 N.C. 697. 


Evidence that employee of subcon- 
tractor, engaged by construction com- 


pany to construct steel work for addi-' 


tion to mill, was electrocuted when 
steel column being hoisted by winch 
operated by employee came in contact 
with temporary high-voltage electric 
wires permitted to remain on premises 
in exposed condition, was insufficient 
for jury on question of construction 
company’s liability for death of em- 
ployee, where construction company 
had no control over electric lines or ap- 
paratus used by subcontractor proceed- 
ing under independent contract. C.S. §§ 
160, 567.—Mack v. Marshall Field & 
Co,; 12° S.Hi2d 285, 218 N.C.//697. 


Okl. Where contract is in writing, 
question of whether relation of em- 
ployer and independent contractor is 
created thereby is ordinarily one of law 
forcourt, but contract which on its face 
creates relation of employer and inde- 
pendent contractor wii] not protect em- 
ployer if, from circumstances appear- 
ing in evidence, it may be reasonably 
inferred that real relation was that of 
master and servant notwithstanding 
the contract.—Ottinger y. Morris, 104 
P.2d 254 : 


Okl. The right of an employer to 
control and direct details of work is 
a factor in determining whether em- 
ployee is a “servant” or an “independ- 
ent contractor’, and where evidence is 
conflicting, the issue of whether one is 
a servant or independent contractor is 
for jury, and jury’s verdict is conclu- 
sive if there is any competent evidence 
to support it.—Modern Motors vy. El- 
kins, 113 P.2d 969. 

Tex.Civ.App. In action against oil 
company for injuries and death from 
fire which broke out through negli- 
gence of attendant at filling station 
subleased by company to attendant and 
another, whether attendant was com- 
pany’s employee or an independent 
contractor was for jury.—Texas Co. Vv. 
Freer, 151 S.W.2d 907, error dismissed, 


judgment correct. 
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Ala. In action against telegraph 


company for injuries sustained when 
bicyclist alleged to be company’s agent 
or servant ran against plaintiff, re- 
quested charges that mere occurrence 
of accident did not create a presump- 
tion of negligence on company’s part 
but that plaintiff had burden of rea- 
sonably satisfying jury of’ truthfulness 
of allegations of negligence were prop- 


ce to jury question 


ant ran against plaintiff, requested — 
charge that if jury was satisfied that 
bicyclist was wearing company’s uni- _ 
form at time and place complained of, 
that fact alone would not make com- 
pany liable was properly refused.— 
Western Union Tel. Co. v. Gorman, 199 — 
So. 702, 240 Ala. 482. ace 
Mo.App. A_ plaintiff, who pleads 
specifically that the thing that caused — 
plaintiff's injury was the act of agents, 
servants, and employees of defendant, 
may not recover under an instruction — 
which does not require jury to find 
from the evidence that the thing that _ 
caused the injury was the act of such © 
agents, servants, and employees.—Axon — 
v. Kansas City Public Service Co., 142 
S.W.2d 342. re 
8 1601 ; erly 


In employee’s action again 
corporate employer and fellow servants 
for injuries resulting from alleged neg- 
ligence of fellow servants, while en- 
gaged in work of corporation not in= ed 
volving interstate commerce, under ex- 
press statutory provision, contribut 
negligence of employee, which wo 
bar recovery against fellow servants, 
was not available ‘to corporation as 
defense, and hence verdict allowi : 
covery against corporation whi 
onerating fellow servants from liabi 
was proper. Pope’s Dig. §§ 9130, 91 
—Dierks Lumber & Coal Co. vy. Noles, 
148 S.W.2d 650. S| 
Cal.App. Where employee’s neg 
gence is sole and primary cause of in- 


secondary, 
ployee is inconsistent erdict — 
against employer.—Wills v. J. J. New- | 
berry Co., 111 P.2d 346. ‘ Lana 
In customer’s action against store 
owner and floor lady for injuries su 
fered in fall on floor, where floor lady — 
and about 160 sales girls were charged — 
with duty of keeping floor clear, jury 
might have concluded that sales girls 
breached duty, and henee verdict so og 
floor lady was not inconsistent with © 
verdict against store owner.—Wills 
J. J. Newberry Co., 111 P.2d 346, 


is liable and the second party is not 
inconsistent with itself, unless the sec- 


of the railroad, railroad’s negligence 
would concur with that of the engineer 
who obeyed the instruction, and the 


jury’s failure to find against the en- 
gineer as well as against the railroad. 
—Kurn y. Campbell, 112 P.2d 386, mpeshi 


§ 1602 "ee 
Cal. Where an employer’s liability 
for negligence rests upon principle of | 
respondeat superior, a verdict exoner- | 
ating employee exonerates employer.— 
Jentick v. Pacific Gas & Electric Co., 
eae 848, prior opinion 105 P.2d : 
Cal. In action against railroad and 
its employees for death of intestate 
resulting from grade crossing collision, 
verdict exonerating employees from lia- 
bility was an implied finding that em- 
ployees were not guilty of negligence, 
and that the train as it approached 
crossing was being operated with due 
eare, so that liability for death of in- 
testate could not be imposed on the 
railroad under doctrine of ‘“respondeat 
superior” on ground that death resulted 
from employees’ negligent operation of 
train.—Will v. Southern Pac. Co., 116 
P.2d 44, prior opinion 108 P.2d 731. 
Where liability is sought to be im- 
posed under the doctrine of respondeat 


§ 1602 


superior because of an act or omission 
not participated in or directed by the 
principal, a judgment in favor of agent 
ex propria vigore relieves principal of 
responsibility.—Will v. Southern Pac. 
Co., 116 P.2d 44, prior opinion 108 P. 
2d 731. Moe 
Cal.App. While both a principal 
and an agent may be sued in a single 
action, a verdict exonerating the agent 
must necessarily exonerate the prin- 
cipal, since the verdict exonerating the 
agent is a declaration that he has com- 
mitted no wrong, and the principal 
cannot be responsible for the agent if 
the agent has committed no _ tort.— 
Lee Jentick v. Pacific Gas & Electric Co., 
p 105 P.2d 1005. 
“ee In action against gas company and 
its employees for injuries suffered in 
: a gas explosion, occurring when steam 
shovel, being used by contractor for 
road work, bent a gas pipe under sur- 
face of street, wherein jury returned 
verdict in favor of employees of gas 
- company and against gas company, evi- 
dence held not to establish any want of 
- e@are on part of any person employed 
by gas company except employees who 
were by jury’s verdict acquitted of 
negligence, and hence verdict in favor 
of employees exonerated gas company. 
 Jentick v. Pacific Gas & Hlectric Co., 
105 P.2d 1005. 
Mo.App. In action against corpora- 
tion and its employee for assault and 
battery committed by | employee, 
brought under doctrine of “respondeat 
superior’, verdict for employee made 
judgment for corporation erroneous 
on the face of the record, especially 
since malfeasance rather than mis- 
_.feasance or nonfeasance was _ involved. 
, —Presley v. Central Terminal Co., 142 
 §$.W.2d 79 


A judgment in favor of individual de- 
-fendant, as to which plaintiff dismissed 
his appeal, became absolutely final on 
appeal, in favor of corporate defend- 
ant sued under doctrine of respondeat 
superior and appealing from judgment 
- against it—Presley v. Central Terminal 

~Co., 142 S.W.2d 799. 

Mo.App. In action against attendant 
- and owner of gasoline filling station 
for injuries sustained by customer in 
ie fall on pavement of station, whether li- 
ability of owner of station was re- 

- quired to rest on alleged negligence of 
- station attendant under the rule of re- 
‘spondeat superior, so that verdict ac- 
pil quitting attendant but convicting owner 
of negligence was inconsistent and 
~ eould not stand was for the jury, where 
there was no showing that attendant 
was in complete control of the station 
premises, attendant was not the only 
_ employee on duty during the day of 
: _ the accident, and he did not come on 

duty until about two and a half hours 
before the accident occurred.—Ryan y, 
ears Oil Co. of Indiana, 144 S.W. 


"§.C. Where the only negligence or 
willfulness charged against the master 


_ -~S* Where right to recover from railroad 
+ company and locomotive engineer for 
death of motorist was based on run- 
ie ning of train at an excessive rate of 
- . speed without giving statutory signals 
and on failure to keep a proper look- 
out, +jury’s exoneration of engineer 
from liability required exoneration of 
railroad company as well, notwith- 
-  gtanding allegation of negligence based 
- on maintenance of freight station and 
ri box cars in such close proximity to 
fh ‘erossing as to obstruct view of motor- 
ist.—Carter v. Atlante Coast Line R. 
Co., 10 S8.H.2d 17, 194 S.C, 494, 


: § 1606 

Basly C.C.A.W.Va. An employer may re- 
eover in tort from third party for in- 
jury to employee only where the injury 
is intentionally calculated to harm em- 
ployer in his contractual obligations.— 
Crab Orchard Improvement Co. v. Ches- 
apeake & O. Ry. Co., 115 F.2d 277, af- 
firming 33 F.Supp. 580, 


nin Een pone A 
: 4 A) 1 AVN ot 
MASTER A | 
The ordinary rules of tort law will 
apply to the relationship of employer 
and employee, as respects third party’s 
liability to employer for injuries to 


employee, until the legislature deems it 
wise to create a specific social employ- 


er-employee status, with additional ob- 


ligations and immunities thereunto ap- 
pertaining.—Crab Orchard Improvement 
Co. v. Chesapeake & O. Ry. Co., 115 F. 
2a 277, affirming 33 F.Supp. 580. 

Cal. The interest of labor in improv- 
ing working conditions is of sufficient 
social importance to justify peaceful 
labor tactics otherwise unlawful though 
they have the effect of inducing breach- 
es of contract between employer and em- 
ployee, or employer and customer.—Im- 
poet Ice Co. v. Rossier, 112 P.2d 

N.Y.Sup. A competitor who induced 
plaintiffs’ employee to break his em- 
ployment contract was liable in dam- 
ages.—Small v. Kronstat, 24 N.Y.S.2d 
535, 175 Misc. 626. 

N.Y.Sup. A cause of ction exists 
against a person who’ maliciously pro- 
cures another to breach a contract for 
personal services.—Lee v. Silver, 27 N. 
Y.S.2d 236, 176 Mise. 307, modified 28 
N.Y.S.2d 3338, 262 App.Div. 149. 

Procuring another to breach a con- 
tract for personal services is ‘mali- 
cious” in sense giving rise to a cause 
of action if done without legal or social 
justification.—Lee vy. Silver, 27 N.Y.S.2d 
236, 176 Misc. 307, modified 28 N.Y.S. 
2d 333, 262 App.Div. 149. 


§ 1610 

N.Y.App.Div. A complaint alleging 
that mother wrongfully induced infant 
daughter who was a vocalist to repudi- 
ate contract employing plaintiffs as 
managers did not state a cause of ac- 
tion for malicious inducement’ to 
breach a contract since “public policy” 
dictates that parents should have an 
absolute right to advise their infant 
children with regard to all matters and 
that such right should be exercised 
freely and should not subject the par- 
ent to any inquiry as to motive—Lee 
v. Silver, 28 N.Y.S.2d 333, 262 App.Div. 
149, modifying 27 N.Y.S8.2d 236, 176 
Mise. 307. 

N.Y.Sup. Where a competitor in- 
duced plaintiffs’ employee to break his 
employment contract, plaintiffs had an 
adequate remedy, and their only reme- 
dy, at law.—Small vy. Kronstat, 24 N. 
Y.S.2d 535, 175 Mise. 626. 

N.Y.Sup. A complaint alleging that 
mother induced infant daughter to re- 
scind and disafirm contract with plain- 
tiff did not state a cause of action for 
malicious inducement to breach a con- 
tract, since “public policy’? dictates 
that parents should have an absolute 
right to advise their infant children 
with regard to all matters and that 
such right should be exercised freely 
and should not subject the parent to 
any inquiry as to motive.—Lee vy. Sil- 
ver, 27 N.Y.S.2d 236, 176 Misc. 307, 
modified 28 N.Y.S.2d 338, 262 App.Div. 


149. 
§ 1612 
Cal. Members of 
group of affiliated unions may refuse 
to work in same shop or on same job 
with other workmen, irrespective of 
whether such other workmen have unit- 
ed or organized themselves into sep- 
arate trade union.—McKay vy. Retail 
Automobile Salesmen’s Local Union 
No. 1067, 106 P.2d 373, prior opinions, 
89 P.2d 426, and 90 P.2d 118, 


Labor union members may bring 
such lawful pressure to bear as is 
within their control to induce nonunion 
employees to join union.—McKay v. Re- 
tail Automobile Salesmen’s Local Union 
No. 1067, 106 P.2d 373, prior opinions, 
89 P.2d 426, and 90 P.2d 113. 

Labor union members’ conduct in 
picketing and boycotting employer’s 
premises as concomitant of strike for 
purpose of organizing closed union 
shop is justified as much against com- 
plaint of nonmember employees as that 
of employer.—McKay y. Retail Automo- 
bile Salesmen’s Local Union No. 1067, 
106 P.2d 3738, prior opinions, 89 P.2d 
426, and 90 P.2d 113. 

Labor unions’ actions in striking, 


ND‘ SERVANT 


labor union or’ 


ference employees’ 
rights under state Labor Code. St. 
1937, p. 208, §§ 920-923.—McKay v. Re- 
tail Automobile Salesmen’s Local Union 
No. 1067, 106 P.2d 378, prior opinions, 
89 P.2d 426, and 90 P.2d 113. 


1613 
Cal.App. Rule that an employee who 


has been wrongfully discharged before — 


his term of service has expired must 
seek other employment and diminish 
damages sustained by him _ applies 
where the employee sues a trade union 
for wrongfully bringing about his dis- 
charge.—Smetherham y. Laundry Work- 
ers’ Union, Local No. 75, 111 P.2d 948. 

Ga.App. In debtor’s action for dam- 
ages for loss of employment due-to a 
fight on the premises of debtor’s em- 
ployer resulting from the threatening 
conduct of creditor’s collector in at- 
tempting to collect a debt, allegations of 
abusive conduct of collector with re- 
spect to debtor’s daughter, when collec- 
tor called at debtor’s home on evening 
preceding fight were proper as provid- 
ing basis for recovery of additional 
damages as compensation for _ the 
wounded feelings of the debtor. Code 
1938, § 105-2002.—Rhodes v. Industrial 
Finance Corporation, 13 S.E.2d 883, 64 
Ga.App. 549, 

Pa.Super. Where union member 
caused his automatic suspension from 
union by default in payment of his 
dues and thereafter, on November 23, 
was discharged by employer which had 
closed shop contract with union, and, 
on November 28, was denied reinstate- 
ment by union, conduct of union in 
seeking to enforce closed shop contract 
by procuring such member’s discharge 
was not an unjustified, malicious, or 
tortious interference with his employ- 
ment; hence officers and members of 
union were not liable to member for 
damages for allegedly unlawfully de- 
priving him of his work during in- 
terval between his discharge and un- 
ion’s denial of reinstatement.—Brown 
pele ati 15 A.2d 513, 141 Pa.Super. 


§ 1615 

N.C. In action to recover damage for 
maliciously causing corporation to 
breach its contract of employment of 
plaintiff, evidence, tending to establish 
at most that defendant, as president of 
corporation, signed letter from corpora- 
tion advising plaintiff of his discharge, 
was insufficient to establish allegation 
that defendant maliciously caused cor- 
poration to breach such employment 
contract.—Langley v. Russell, 10 S.B. 
2d 721, 218 N.C. 216. 

§ 1617 

N.Y.Sur. Corrupt influencing of 
agents, employees, or servants, though 
a misdemeanor, involves “moral turpi- 
tude’’. Penal Law,.§ 4389.—In re 
Browning’s Estate, 27 N.Y.S.2d 318, 
176 Mise. 308. 


§ 1624 
Mich. Peaceful picketing was not an 
offense under statute against interfer- 
ing with or molesting an employee by 
threats, intimidations, or otherwise, not- 
withstanding that picket carried sign 
which employee stated aroused his fear 
that he would lose his job if union 
gained its point. Comp.Laws Supp. 
1940,.. $8 17115-3852)" = U.S.C As Const 
Amends. 1, 14.—People v. Bashaw, 295 

N.W. 242, 295 Mich. 503, 


MAYHEM 


§ 3 

Ju. At common law, castration con- 
stituted “mayhem”. Smith-Hurd Stats. 
c. 38, §§ 58, 448.—People v. Kopke, 33 
N-H.2d (216; 5876-1 171; 

Testicles are ‘‘members’’ of the body 
within statute providing that whoever 
with malicious intent to maim cuts off 
or disables a limb or other “member” 
of another person shall be 
“mayhem’’, Smith-Hurd Stats. ¢. 38, §§ 
68, 448.—People v. Kopke, 33 N.W.2d 
216, 376 Ill. 171. 

An assault with intent to disable a 
person’s testicles constitutes an attempt 
to commit 


guilty of 


mayhem within statute. 


e mayhem is not necessary, since 


the means used to disable is immaterial 
if effective. Smith-Hurd Stats. c. 38, 
58.—People v. Kopke, 83 N.§.2d 216. 
ehGglliodkids + 4, 


§ 4 f 

Ala.App. <A specific intent to maim is 
generally held essential ingredient of 
offense of ‘‘mayhem’’, but such intent 
may be inferred or “presumed, ii vac 
was done deliberately, and victim’s dis- 
figurement was reasonably to be appre- 
_hended as natural and probable conse- 
quence of act. Code 1928, 3 4958.—Pat- 
terson vy. State, 1 pees 759. 


Idaho. At common law, to knock out 
unlawfully one’s front tooth constitut- 
ed the crime of ‘‘mayhem’’.—Olson vy. 
Union Pae. R. Co., 112 P.2d-1005. 


§ 9 
Tex.Cr.App. The total destruction of 
the sight of an eye of another without 
depriving such person of the eyeball 
itself would eonstitute the offense of 
“maiming” as denounced by statute. 
Pen.Code 1925, art. ee ae mans v. 

State, 143 S.W.2d 591. 


§ 12 
Ala.App. An indictment, charging 
that accused “unlawfully, maliciously 


and intentionally cut, bit, tore, struck 
off, or disabled a limb or member of’’ 
named person sufficiently charged ‘“may- 
hem.”’ Code 1928, § 4958.—Patterson v. 
State, 1 So.2d 759. 

Tex.Cr.App. An indictment charging 
that defendant willfully and malicious- 
ly deprived another of his right eye, by 
willfully and maliciously putting out 
right eye with a rock, and that de- 
fendant did thereby maim such other 
person against peace and dignity of 
state, was sufficient to charge an of- 
fense against the law relative to maim- 
‘ing. Pen.Code 1925, art. ies —Phil- 
lips yv. State, 143 S.W.2d 59 

Va. An indictment See failed to 
charge that cutting was done with in- 
tent to maim, disable or kill as re- 
quired by statute was insufficient to 
support conviction under Maiming Act. 
Code 1919, § 4402.—Tompkins vy. Com- 
monwealth, 13 iy: af 409. 

2 

Inu. Conviction for kicking another 
in the testicles with intent to maim 
him was sustained by the_ evidence. 
Smith-Hurd Stats. c. 38, § 58.—People 
v. Kopke, 33 N.H.2d 216, 376 Ill. 171. 

Mo. Evidence was sufficient to sus- 
tain conviction of Way Rete Ue v. 
Meier, 152 S.W.2d 59. 

Tex.Cr-App. Evidence supported con- 
viction of the offense of maiming, in 
that defendant put out the eye of an- 
other. Pen.Code 1925, art. 1166.—Phil- 
lips v. State, 143 S.W.2d 591. 

Tex. Cr.App. Testimony of prosecut- 
ing witness and circumstantial evidence 
sustained conviction of maiming on 
ground that accused was at all times 
. present with companion and agreed to 
commission of offense and acted togeth- 
er with companion who actually threw 
rock which put out prosecuting wit- 
ness’ eye. Pen.Code 1925, arts. 65, 66, 
69.—Osborne v. State, 151 S.W.2d 811. 


§ 28 

Ill. Whether. defendant kicked a 
named person in the testicles with in- 
tent to maim him, and whether the 
means used would effect a disablement 
as charged in the indictment, were for 
jury. Smith-Hurd Stats. e. 38, § 58.— 
People v. Kopke, 33 N.E.2d 216, 3876 Ill. 


aL TEE. 
§ 29 

Tex.Cr.App. In prosecution for 

maiming, charge was not erroneous on 
ground “that it failed to instruct jury 
that defendant’s act must have been 
“willfully” and “maliciously” done to 
support conviction. Pen.Code 1935, 
art. 1166.—Phillips v. State, 143 S.W.2d 


591. 
MECHANICS’ LIENS 


§ 1 
Ark, A lien for materials igs purely 


be perfected before it pa! be trans-— 
PPL Y, Co. 
v. Hansen, 147 S.W.2d 3 

he assault charged is the crime and 


; he 
not ass’ i Me a len must 


ferred.—W yatt Lumber oe 


N.J. Sup. The right to a ‘Tien against 
land for the debt of another is purely 
statutory and mechanie’s lien statute 
must be sey construed. N.J.S.A. 
2:60-112, 2:60-113.—Belmont Coal & 
Lumber Co. v. James F. Wood Build- 
ers, 15 A.2d 626, 125 NJ. 315. 

Oki. The law relating to liens of 
mechanics, materialmen, and laborers 
is statutory: and its scope, operation 
and effect, is measured by the terms of 
the written law.—Consolidated Cut 
Stone Co. v. Seidenbach, 114 P.2d 480. 

Va. A mechanic’s lien is purely a 
creature of statute—Wallace vy. Brum-: 
back, 12 §.H.2d 801. 


§ 9 

C.C.A.Ky. The sc eaitky legislation 
governing mechanics’ liens should be 
construed to effectuate its purpose, of 
encouragement of building mechanics 
and materialmen, as making mechanics’ 
and materialmen’s liens superior to all 
other claimants except those enumerat- 
ed. sry aaa Supply Co. v. Boyd, 117 
F.2d 608. 

Mo. The mechanic’s lien statutes 
should be liberally construed to ac- 
complish purposes of law and to pre- 
serve lien claims. Reyv.St.1939, § Led 
et seq,, Mo.St.Ann. § 3156 et seq., p. 
4972 et seq.—Chance y. Franke, 153 
S.W.2d 378. 

Mo.App. The mechanic’s lien statute 
should receive a liberal construction. 
Mo.St.Ann. § 3156 et peed, p. \4972 et 
seq.—La Crosse Lumber Co. v. God- 
dard, 151 S.W.2d 455. 

The rule that mechanic’s lien statute 
should receive a liberal construction 
does not justify Court of Appeals, in 
name of liberality, in overthrowing 
findings of trial court on conflicting 
evidence. Mo.St.Ann. § 8156 et seq., p. 
4972 et seq.—La Crosse Lumber Co. vy. 
Goddard, 151 S.W.2d 455. 


Mont, Lien statutes should receive a 
liberal construction in order to ef- 
fectuate their purposes. Rev.Codes 


1935, § 8840.—Caird Engineering Works 
y.. Seven- Up Gold Mining Co., 111 P.2d 


N.Y.App.Div. Equity makes . every 
effort to aid in procuring payments to 
building contractors for the materials 
furnished and work performed when 
that can be done within the spirit of 
the Lien Law and within the court’s 
power. Lien Law, §§ 2, 38, 5.—John 
Kennedy & Co. v. New York World’s 
Fair 1939, 22 N.Y.S.2d 901, 260° App. 
Div. 386, reversing 20 N.Y.S.2d 9384, 
174 Mise. 729. 

§ 10 


N.J,Sup. The right to a lien against 
Jand for the debt of another is pure- 
ly statutory and mechanic’s lien statute 
must be strictly construed. N.J.S.A 
2:60-112, 2:60-113.—Belmont Coal & 
Lumber Co. v. James F. Wood Build- 
ers, 15 A.2d 625, £20 N.J.L, 315. 

1: 


Mo. Mechanics’ lien statutes should 
be liberally construed. Mo.St.Ann. §§ 
3180, 3184, pp. 5008, 5013.—Fuhler v. 
Gohman & Levine Const. Co., 142 §8. 
W.2d 482. 

§ 17 

Mont. Under mechanics’ lien statute, 
a corporation can be a lien claimant 
since a corporation is considered a 
“person”. Rev.Codes 1935, § 88389.— 
Caird Engineering Works v. Seven-Up 


Gold one COs 22 One 
§ 19 i 
W.Va. Laborers and wmaterialmen 


who furnished labor and materials in 
construction of county courthouse 
could not acquire a lien on the court- 
house since it was a “public building,’ 
but were protected under bond re- 
quired by statute. Code 1931, 38-2-39. 
—Videlity & Deposit Co. of Maryland 
v. Lewis County i 15 S.E.2d 302. 
21 


C.C.A.Mont. Where ownership of 804 
out of 1000 shares of stock of reservoir 
corporation was in irrigation district 
so that government of corporation was 


_tion’s property devoted to a public usi 


virtually transfer seo t te teri oe 

rict organized under Montana — 
‘and corporation furnished all 
used by landowners of district, se 
performed by corporation through. th 
district to landholders was a Hu Li 
service” and amounted to ‘‘dedication” 
of necessary facilities used to supply 
such service as a public use, and fa- 
cilities were not liable to lien of con 
struction company employed by — cor: 
poration to enlarge the reservoir. 
Codes Mont.1935, §§ 9427 to 9431 — 
Ackroyd y. Winston Bros. Co., 113 } 
2d 657, remanding cause Ackroyd. 
Brady irr. Co., 27 F.Supp. 503. ‘i 
Generally, a quasi public corpora- 


is not subject’ to mechanic’s lien unless 
it is not essential to carry out public — 
purposes or is impressed with a | 
use after the lien attached.—Ac 45 
v. Winston Bros. Co., 113 F.2d 657, — 
remanding cause Ackroyd v. Brady , 
Co... 27 F.Supp. 503. 
N.Y.App.Div. Under the Lien 
“mechanic’s lien” is proper form « 


on privately-owned land, but 
property owned by municipality, i 
attaches not to the land and impro 
ments, but to any sum that th \u- 
nicipality may have appropriated for 
the purpose of se the es) 
Lien Law, §§ : 


’ 
174 Misc. 729. 

N.Y.App.Div. Under the ‘Lien 
city of New York in leasing un 
proved land to the New York Worl 
Fair 1939, Inc., a nonprofit membe: 
corporation, did not subject: fee of. 
land to a lien for improvements, si 
the fair having sponsorship of ¢ 
state and federal governments, 
surplus earnings of which are 
turned over to. city and state govel 
ments for public purpose, operat 
a “public purpose,” notwithstandi 


§§ 2, 3, 5; Laws 1936, ; 
amended by Laws 1939, ce. 4 (ake 
York City Charter 1936,. § 
Kennedy & Co. v. New ° 
Fair 1939, 22 N.Y.S.2d 901, 260. 
Div. 386, reversing 20 N.Y.S.2 
174 Mise. 729. 
Under the Lien Law, use 
does not determine whether 
will lie and liens cannot attach to ei 
owned realty and the improver 
thereon in any event, since the inalien 
bility of city- owned realty is zeaues 
to be preserved by statute. New 
ak Charter 1936, § 383; Lien La 
i , 6.—John Kennedy & Co. 
York World’s Fair 1939, 22 N. 
901, 260 App.Div. 386, reversing 
Y.S.2d 934, 174 Misc. 129.05 
§ 25 5 
8.D. Where husband and wife 
tended that new house which was bi 
upon certain premises should be t 
home and it was immediately occu 
and used as their home, premises « 
stituted the “homestead” of the | : 
band and wife and builder was not 
entitled to mechanic’s lien against — 
premises to secure payment for 
structing house. SDC 561.1707; 
art. 21, § 4.—Home Lumber Co. 
Heckel, 293 N.W. 549 2 
-§ 28 
N.Y.App.Div. Where city of Newt 
York leased land to the New York 
World’s Fair 1939, Ine., which in turn — 
permitted concessionaires to use desig- _ 
nated parcels under agreement requir- 
ing the demolition of improvements on 
the land at the conclusion of the fair, 
and fair corporation was by similar 
agreement with city required to de- 
molish improvements, contractor who 
built improvement on concessionaire’s 
pareel was not entitled to a lien against 
leasehold interest of fair corporation, 
or the fee owned by the city. Lien 


Law, §§ 2, 3, 5; Laws 1936, ec. 544, as 
amended by Laws 1939, c. 471; New 
York City Charter 1936, § 383.—John 


Kennedy & Co. v. New York World’s 
Fair 1939, 22 N.Y.S.2d 901, 260 App. 
Diy. 386, reversing 20 N.Y.S.2d 934, 
174 Mise. 729. 
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§ 32 


§ ‘ 
Mont. Generally, no lien can arise 
against a structure for labor performed 
upon or materials used in its creation 


unless it is attached to the land. Rev. . 


Codes 1935, § 8339.—Caird Engineering 
Works y. Seven-Up Gold Mining Co., 
111.20 267. 


8 56 

Miss. Where under arrangement be- 
tween building contractor and lender, 
the lender was to furnish money to 
finance construction job, when lender 
paid laborers and other claims under 
such arrangement, the lender was not 
entitled to lien or to “subrogation” to 
rights of parties whose claims he paid. 
Code aon § 2274.—Sadler v. Glenn, 199 
So. 305. 


Where under arrangement between 
contractor and lender, lender was_ to 
furnish money to finance construction 
job, as between lender and parties as- 

signing claim to him, the assignments 

were controlling, but as to other per- 

sons who had furnished labor and ma- 
terials in construction of building and 
as to building funds paid into court by 
owner after contractor had abandoned 
contract, the lender was not entitled to 
lien against funds or building, but he 

was only entitled to a pro rata share. 
cores § 2274.—Sadler v. Glenn, 199 
So. 305. 


§ 58 : 

Mont. Under statute providing that 
every architect and engineer perform- 
ing any work and labor upon any 
pbuilding, may have a lien upon _ the 

property upon which the work is done, 
the terms “architect”? and ‘engineer’ 
were not used qualifiedly to mean that 
the actual labor must have been done 
upon the premises’ and upon the very 
structure being erected, but terms con- 
template services as they are usually 
performed. Rev.Codes 1935, § 8339.— 
Caird Engineering Works v. Seven-Up 
Gold Mining Co., 111 P.2d 267. 
Where mining company employed en- 
-_ gineering corporation to furnish all ar- 
chitectural and engineering services for 
design and construction of a flotation 
mill and a person employed by corpo- 


ration supervised work of constructing 


mill and installing milling machinery, 
engineering corporation was entitled to 
a lien as against contention that there 
was no physical work performed by 
the engineer, and that he acted in a 
supervisory capacity only, since the 
mechanics’ lien statute does not pre- 
elude persons engaged in a supervisory 
eapacity from claiming a _ lien. Rey. 
Codes 19385, § 8339,—Caird Engineering 
Works vy. Seven-Up Gold Mining Co., 
111 P.2d 267. sh . 


x, } : 
Mo. A subcontractor may make lien- 


able charges for services in superin- 
tending the work.—Fuhler v. Gohman 
& Levine Const. Co., 142 S.W.2d 482. 


§ 61 
Kan. The rent or value of the use 
of machinery cannot be made the basis 
of a mechanics’ lien. Gen.St.1935, 55- 
207.—Wilkinson v. Pacific Mid-West Oil 


Go, 107 P.2d 726, 152 Kan. 712. 


§ 64 
C.C.A.Fla. Construction company, 
which had contract for construction of 


beach house and had authority to let 


subcontract and purchase materials, 
was entitled in suit to enforce contrac- 
tor’s lien existing under Florida law, 
to recover for labor and services per- 
formed and materials furnished and for 
materials specially fabricated for inclu- 
sion but not installed, if such materials 
were being held awaiting instructions 
of owner. Comp.Gen.Laws Fla.Supp. § 
5396(13).—Franklinville Realty Co. v. 
Arnold Const. Co., 120 F.2d 144, 
Tex.Com.App. Under statutes grant- 
ing materialmen a lien for materials 
furnished, the phrase ‘materials fur- 
nished’”’ did not require materialman 
asserting lien to establish that mater* 
als actually entered into the construc- 
tion, and therefore, upon materialman 
asserting lien for materials furnished 
to subcontractor, there was no issue 
of removed materials. Vernon’s Tex. 
Civ.St.1936, arts. 5452, 5453—W. L. 


Gree pe erty 


460, reversing 131 S.W.2d 785. , 
8 69 : 


Mont. A materialman who makes & 
contract for delivery of materials to be 
used and which are actually used in 
construction of an improvement may 
include in a claim of lien not only 
value of materials but cost of delivery 
to place of use, and when labor is 
done and material furnished by differ- 
ent persons, each is entitled to a lien. 
—Caird Engineering Works y. Seven- 
Up Gole Mining cop TEL P2267. 


Mont. To secure a lien it is not nec- 
essary that at time of sale, agreement 
existed that materials were furnished 
on credit of particular building and 
not on buyer’s credit.—Caird Hngineer- 
ing Works v. Seven-Up Gold Mining 
Coney Pez 26% 

§ 73 

Mo.App. A mechanic’s lien cannot be 
elaimed against property unless the 
owner thereof has authorized improve- 
ments in fact or in law, or is estopped 
to deny such authorization.—Mundet 
Cork Corporation v. Three Flowers Ice 
Cream Co., 146 S.W.2d 678. 


§ 80 

Tex.Civ.App. Where recorded oil and 
gas lease provided that in case of les- 
see’s default lease should revert to les- 
sors, including all wells and materials, 
persons furnishing labor, materials and 
supplies in connection with drilling op- 
erations prior to default under lease 
were not entitled to liens against real- 
ty on theory that lessee’s assignee was 
acting as lessors’ agent and as such 
bound ;the lessors. Vernon’s Ann.Civ. 
St. arts. 5452, 5473.—Wotola Royalty 
Corporation v. Bethlehem Supply Co., 
152 S.W.2d 480, error granted. 

84 


Mo.App. Any act affecting title to 
realty held by husband and wife as 
tenants by entirety must be joint act of 
both spouses, and neither alone may 
subject property to mechanic’s lien 
by his or her own individual act, as 
both spouses are seized of indivisible 
entirety.—Magidson v. Stern, 148 S.W. 
2d 144. 

_A wife’s mere knowledge of, or pas- 
Sive acquiescence in, making of im- 
provements on her realty at husband’s 
instance is insufficient to show that 
husband acted as her agent so as to 
bind her personally or warrant charg- 
ing of lien on realty for cost of labor 
and materi«l going into improvements, 
but conduct of wife dealing actively 
with person furnishing labor and ma- 
terial and assisting in raising funds 
for doing or completion of work is at 
least sufficient to give such person 
right to lien on premises, though not 
of character to bind wife personally to 
pay for such labor and material.—Mag- 
idson v. Stern, 148 S.W.2d 144. 


§ 86 

Fla, A person furnishing materials 
for construction of building on married 
woman’s separate property under con- 
tract with married woman can avail 
himself of Uniform Mechanics’ Lien Act 
and subject separate property of mar- 
ried woman to the lien, but he must 
follow provisions of such act. Acts 
1935, ce. 17097.—Roughan v. Rogers, 199 
So. 572. 

§ 93 

Ill.App. Wife, who was joint owner 
of coal mine with husband, had actual 
if not constructive notice of work being 
done on coal mine by mechanic’s lien 
claimants under verbal contract with 
lessee, so as to authorize mechanic’s 
liens, where wife lived in close proximi- 
ty to mine, and evidence disclosed that 
husband was present and unquestion- 
ably had knowledge of labor performed 
by claimants. Smith-Hurd Stats. c. 82, 
§ 1 et seq.—Bingaman v. Dahm, 30 N. 
H.2d 509, 307 Ill.App. 432. 

Ill.App. A tenant for life or years 
eannot by contract create a lien upon 
the fee—Donkle & Webber Lumber 
Co. v. Rehrmann, 38 N.B.2d 709, 310 
Ill.App. 17. 

Where life tenant caused tavern fill- 
ing station building to be erected part- 
ly on premises which he occupied as a 
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MacAtee & Sons vy. House, 153 S.W.2d. 


aa 
-. 
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life tenant, in order to make a me 
ic’s lien attach to the fee, it was neces 
sary to show that remainderman know- 
ingly permitted improvements to be 
made upon her land. Smith-Hurd Stats. 
ce. 82, § 1—Donkle & Webber Lumber 
Co. vy. Rehrmann, 33 N.H.2d 709, 310 
Ill.App. 17. ; 

Where there was no evidence that 
remainderman authorized or knowing- 
ly permitted life tenant to erect tavern 
filling station building on premises oc- 
cupied by life tenant as such, builder 
was not entitled to mechanic’s lien 
against property owned by the remain- 
derman. Smith-Hurd Stats. ce. 82, § 1. 
—Donkle & Webber Lumber Co. v. 
Rehrmann, 33 N.H.2d 709, 310 Iil.App. 
1 


He 

Mo.App. Where plaintiff furnished 
material for construction of refrigerator 
compartment in building on leased 
premises upon contract of lessee alone 
and without knowledge or assent of 
owners of building, and there was no 
contract between owners and _ lessee 
which required lessee to make improve- 
ment, lessee’s acts could not be charged 
to owners so as to give plaintiff right 
to a mechanic’s lien. Mo.St.Ann. § 3156, 
p. 4972.—Mundet Cork Corporation vy. 
ES i ae Ice Cream Co., 146 S.W. 
Where plaintiff furnished material for 
eonstruction of refrigerator compart- 
ment in building on leased premises 
upon contract of lessee alone and with- 
out knowledge or assent of owners of 
building, and there was no contract 
between owners and lessee which re- 
quired lessee to make improvement, 
and improvement was no more than a 
reconstruction, alteration, or repair to 
a pre-existing building, plaintiff was 
not entitled to a lien against building 
under statute respecting liens in case 
of licensed or leased property, especial- 
ly where no estoppel was pleaded 
against owners. Mo.St.Ann. § 3160, p. 
4984.—Mundet Cork Corporation vy. 
Three Flowers Ice Cream Co., 146 S.W. 
2d 678. 

Where plaintiff furnished materials 


‘for construction of refrigerator com- 


partment in building on leased premises 
upon contract of lessee alone and with- 
out knowledge or assent of owners of 
building, and there was no contract be- 
tween owners and lessee which required 
lessee to make improvement. plaintiff 
could not claim a mechanie’s lien 
against building on ground that owners 
were stockholders of lessee corporation, 
especially where there was no evidence 
as to extent of owners’ holdings, and 
testimony showed that they were not in 
control of corporation when materials 
were coritracted and furnished. Mo.St. 
Ann. §§ 3156, 3160, pp. 4972, 4984.— 
Mundet Cork Corporation v. Three 
Flowers Ice Cream Co., 146 S.W.2d 678. 


§ 141 

Mont. A materialman who makes a 
eontract for delivery of materials to be 
used and which are actually used in 
construction of an improvement may 
include in a claim of lien not only 
value of materials but cost of delivery 
to place of use, and when E 
done and material furnished by differ- 
ent persons, each is entitled to a lien— 
Caird Hngineering Works y. Seven-Up 
Gold Mining Co., 111 P.2d 267, 

Mont. The mechanics’ lien statute 
does not preclude an independent con- 
tractor from maintaining a lien wheth- 
er he hires servants to do the actual 
work or not. 
—Caird Engineering Works vy. Seven- 
Up Gold Mining Co., 111 P.2d 267. 

§ 142 

Mont. A materialman who makes a 
contract for delivery of materials to be 
used and which are actually used in 
construction of an improvement may 
include in a claim of lien not only 
value of materials but cost of deliv- 
ery to place of use, and when labor ig 
done and material furnished by differ- 
ent persons, each is entitled to a lien. 
Caird Hngineering Works y, Seven-Up 
Gold Mining Co., ie P.2d 267. 


§ 
N.Y¥.Sup. Under statute limiting 
subcontractor’s lien for services ren- 


labor is‘ 


Rey.Codes 1935, § 8339. ° 


st perpl 
fact encumber and embarra 
sub-_ 


‘ Ss 
that p 20) - —Flesher y. Layton, 23 
stantially perform his contract would Va. Whil 

not relieve property owner of obligation 


general 
—Travis 


> rights of the g 
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 & tor. Lien Law, §§ 3, 
-y,, Nansen, 26 N.Y.8.2a 590, 1 


76 Misc. 
See Scott v. Cusack [1941] 1 Dom.L. 
R. 116. 


} § 156 
Fla. The Mechanics’ Lien Law is as 
much a part of every contract of em- 
ployment within its purview as if its 
provisions were written into contract. 
Acts 1935, ec. 17097, § 1 et seq.—Florida 
Fruit Co. v. Shakelford, 198 So. 841. 
N.J.Ch. Materialmen and workmen 
are justified in assuming that all pro- 
visions of a filed contract will be ob- 
served.—Gazdayka v. Gernat, 16 A.2d 
819, 128 N.J.Hq. 432. 
§ 157 
N.J.Ch. Materialmen and workmen 
are justified in assuming that all pro- 
visions of a filed contract will be ob- 
served.—Gazdayka v. Gernat, 16 A.2d 


- 819, 128 N.J.Eq. 432. 


Tex.Com.App. Under statutes grant- 
ing materialmen lien for materials fur- 
nished, the rights of the general con- 
tractor are inferior to those of the ma- 
terialman. Vernon’s Tex.Civ.St.1936, 
arts. 5452, 5453—W. L. MacAtee & 
Sons v. House, 153 S.W.2d 460, re- 
versing 1381 S.W.2d 785.” 
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N.Y.App.Div. Where tHere has been 
a failure on the part of the contractor 
to perform a substantial part of the 
work called for by his contract, and 
there is no provision in the agreement 
for the completion thereof by the owner 
in the event of the contractor’s failure 
and no understanding between con- 
tractor and owner. that the owner 
should proceed with the work, and no 
failure on the part of the owner to 
perform his obligation under the con- 
tract, a subcontractor cannot recover 
under a mechanic’s lien the amount due 
him from the contractor.—Cassino v. 


Yacevich, 27 N.Y.S.2d 95, 261 App. 
Div. 685. 
Pa.Com.Pl. Under the Mechanic’s 


Lien Act of 1901, 49 P.S. § 1 et seq., 
there can be a recovery for partial per- 
formances of a contract and a Mechan- 
ie’s Lien can be filed where there is 
substantial compliance for the contract 
on a day labor basis and it can also 
be a recovery on a quantum. meruit.— 
yee y. A Piece of ‘Land, 22 Erie 


§ 173 ( 
Del.Super. Under mechanic’s_ lien 
statute, a subcontractor, in order to 


collect his claim for materials fur- 
nished, may bring a personal action 
against the contractor, or may proceed 
against the property, for the construc- 
tion of which materials were used, by 
filing his statement of claim. Rev.Code 
1935, § 3324.—Westinghouse Wlectric 
Supply Co. v. Franklin Institute of 
State of Pennsylvania for Promotion of 
Mechanic Arts, 21 A.2d 204. 

Ky. The principal contractor’s 
bankruptcy did not preclude subcon- 
tractor from completing its contract at 
owner’s request and thereafter assert- 
ing lien within prescribed period fol- 
lowing date on which last item of _la- 
bor and material was furnished. Ky. 
St. §§ 2492, 2494.—Widelity & Casualty 
Co of New York v. Board of Regents 
of Eastern. Kentucky State Normal 
School and Teachers College, 152 S.W. 
2d 581. 


Pa.Com.Pl. The Act of July 12, 
1935, P.L. 667, 49 P.S. § 32, prevents 
the filing of a mechanic’s lien or the 
enforcement of collection thereon by a 
subcontractor who, in his contract with 
the principal contractor, sought to re- 
serve title to the materials, fixtures, 
and equipment which he supplied pur- 
suant to the contract—Jennings v. 
Dubnitsky, 41 D. & C. 121. 


§ 175 
N.Y.App.Div. Where shortly before 
completion of work under a contract 
for construction of a garage, the own- 
er of the property placed a ey Ey 
thereon, wherein he stipulated that 
proceeds of mortgage should constitute 


to apply balance of proceeds of mort- 
gage in payment of liens of subcontrac- 
tors for material and labor furnished 
for construction of garage with knowl- 
edge and consent of property owner.— 
Cassino v. Yacevich, 27 N.Y.S.2d 95, 
261 App.Div. 685. 
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N.J.Ch. Where stop notices were 
served by laborers and materialmen on 
owner of house in accordance with re- 
quirements of statute, owner was ob- 
liged to retain, for the benefit of those 
giving notice, all money which might 
thereafter become payable to the con- 
tractor under the contract.—Brown vy, 
Home Development Co., 18 A.2d 742, 
129 N.J.Eq. 172. 

A stop notice served on owner by la- 
borers and materialmen, operates as an 


assignment pro tanto of the contract 
price owing by the owner to the con- 


tractor. N.J.S.A. 2:60-117.—Brown vy. 
Home Development Co., 18 A.2d 742, 
129 N.J.Eq. 172. 

The claim of an owner, who com- 
pletes a building, on default of the con- 
tract, to an unexpended balance of the 
contract, is superior to that of stop 
notice claims of unpaid laborers and 
materialmen.—Brown v. Home Devel- 
Su meny Co., 18 A.2d 742, 129 N.J.Hq. 
172. ' 

When a stop notice is served by 
laborers and materialmen on the own- 
er, and money becomes due under the 
contract from the owner to the general 
contractor sufficient to pay the claims, 
the statute is “mandatory” that the 
owner must pay the stop notice claim- 
ants on being satisfied of the correct- 
ness of the demands. N.J.S.A. 2:60- 
119.—Brown v. Home Development Co., 
18 A.2d 742, 129 N.J.Eq. 172 

If owner pays stop notice claims of 
laborers and materialmen, he is pro- 
tected by statute. N.J.S.A. 2:60-120.— 
Brown v. Home Development Co., 18 
A.2d 742, 129 N.J.Bq. 172. 

Where owner, on default of contrac- 
tor, was obliged to complete construc- 
tion of dwelling, and before comple- 
tion of the dwelling, unpaid laborers 
and materialmen filed stop notices, and 
owner went into possession and occu- 
pied dwelling, and building contract 
called for final payment to the contrac- 
tor 80 days after completion, and own- 
er did not avail himself of the privi- 
lege of paying the money into court, 
owner was chargeable with balance 
of contract price, less credit for cost 
of completing work after default of 
contractor and of correcting inferior 
workmanship, and the sum due drew 
interest at six per cent. beginning 30 
days after completion of the work. N. 
J.S.A. 2:29-81, 2:60-117, 2:60-119, 
2:60-120; Rules of Chancery, rule 238, 
N.J.S.A. tit. 2.—Brown v. Home Devel- 
opaient Co., 18 A.2d 742, 129 N.J.Ha. 


N.J.Sup. Credit against funds in 
hands of owners is not to be given 
merely because stop notices are _ filed, 
and in the order of filing, but rather 
in the order of payment by owner on 
his being satisfied of correctness of 
claims. N.J.S.A. 2:60-119.—Tile Whole- 
salers & Importers v. Ruppert, 17 A.2d 
607, 125 N.J.L. 597. 

The service of a stop notice operates 
as an assignment pro tanto of moneys 
due to general contractor. N.J.S.A. 
2:60-119.—Tile Wholesalers & Import- 
rae vy. Ruppert, 17 A.2d 607, 125 N.J.L. 

) 


Stop notices have not all the qualities 
of assignments, since owner cannot 
claim credit for amount claimed in the 
notices unless he has in fact paid 
amount claimed to be due. N.J.S.A. 
2:60-119.—Tile Wholesalers & Import- 
ers v. Ruppert, 17 A.2d 607, 125 N.J.L. 
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§ 179 
Pa.Com.Pl. Substantial compliance 
with the acts of assembly relative to 
mechanic’s liens is sufficient to sustain 
the lien and claimants should not be 


1936, §§ 6426, 6427.—Wallace v. Bru 
back, 12 §.H.2d 801. HD 
‘ § 180 


, rest upon compliance with statu 
and not upon equitable principles. Code — 


N.J.Sup. A “condition precedent” t 
a lien claim under mechanic’s lien stat- 
ute is that the name of “any one’ w 
is the owner of land to which 1 
to attach be named in notice of inte 
tion to furnish labor or materials, an 
such a notice is mandatory, and no lien 
can attach where proper notice of 
tention is not filed. N.J.S.A. 2:60-1 


F. Wood Builders, 
N.T.L.' 315. , 

Under mechanic’s lien statute req 
ing that the name of ‘‘any one” who is 
the owner of land to which lien is to at- 
tach be named in notice of intention to 
furnish labor or materials to be used 
in a building, the words ‘any one” i 
clude each and every one. N.J.S.A. . 
60-113.—Belment Coal & Lumber Co. v. 
James F. Wood Builders, 15 A.2d 625, — 
125 N.J.L. 315. "iri 

A materialman’s notice of intent 
to furnish materials for a building t 
be erected on lands owned by husban 
and wife, which contained only nam 
of husband, was not sufficient because 
it did not contain name of ‘any one” 
who within 10 days prior to filing was | 
an owner of lands to which the lie 
was to attach as required by mechanic 
lien statute, and such notice could : 
be amended by trial judge so a 
include the name of wife N.J 
2:60-112, 2:60-113.—Belmont Coa 
Lumber Co. vy. James F. Wood Bui 
ers, 15 A.2d 625, 125 N.J.L. 315. 


Provision’ of mechanic’s lien statute 
that lien claims may be amended b 
justice of the Supreme Court or a | 
cuit court judge does not authorize a 
amendment of a notice of intention to 
furnish labor or materials. N.J.S.A. he 
2:60-132.—Belmont Coal & Lumber Co. — 
v. James F. Wood Builders, 15 A.2d 
625, 125 NJ.L. 315. “a 


§ 182 oe 
Ark. Where plaintiffs were original 
contractors who contracted directly 
with defendant to furnish material for 
use in repairing defendant’s dwellin ‘ 
plaintiffs could claim lien against 
dwelling for value of material without | 
giving notice to defendant of plaintiff 
intention to file lien in accordance wit 
statute. Pope’s Dig. § 8876—Brannan_ 
v. Paul Sanders & Son, 144 S.W.2d 474. 

Ark. A materialman selling materials 
directly to building owner and not to 
contractor is not required to give no- — 
tice before filing mechanic’s lien, 
Pope’s Dig. § 8876.—Trinity Universal 
Ins. Co. v. Willbanks, 144 S.W.2d 1092. 

Fla. One of the cardinal purposes of ~ 
Mechanics’ Lien Law was to protect la- _ 
borer in collection of his wages, and he 
is not required to give notice of inten- 
tion to claim lien in order to acquire 
lien. Acts 1935, c. 17097, § 4.—Florida 
Fruit Co. v. Shakelford, 198 So. 841. \ 

Fla. A notice of lien is not required — 
to be given to property owner by mate- 
rialman contracting directly with prop- 
erty owner and furnishing materials 
under such contract to owner, in order 
to establish a lien as between owner 
and materialman. Acts 1935, c. 17097. 
—Roughan y. Rogers, 199 So. 572. 

Kiy. Where partnership engaged in 
building construction contracted direct- 
ly with corporation to build hotel 
on property owned by corporation, the 


i= 
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§ 184 


statute requiring notice to owner with- 
in 35 days if one has not contracted 
with the owner or his agent was in- 
applicable. Ky.St. § 2463.—Whitaker 
v. Howell & Goins, 143 S.W.2d 179, 283 
Ky. 738. 

§ 184 


Ky. Where partnership engaged in 
building construction contracted direct- 
_. ly with corporation to build hotel on 
certain property, and at the time vice 
president of corporation held an option 
to buy the property for the corporation, 
the fact that vice president assigned 
. the contract to another who exercised 
the option and bought the property 
in compliance with her husband’s agree- 
ment to acquire the property for ben- 
% efit of corporation did not entitle other 
; - or husband to statutory 35-day notice 
of intention of partnership to assert a 
lien on the property. Ky.St. § 2463.— 
Whitaker v. Howell & Goins, 143 S.W. 
2d 179. 283 Ky. 738. ae, 
Va. Under statutes providing that a 
subcontractor may perfect a mechanic’s 
lien by filing a memorandum of lien 
and by giving written notice to “own- 
er” of property or his agent and that 
_ one who furnishes materials to a sub- 


has same meaning as when used in stat- 
ute concerning procedure to be followed 
by a general contractor in perfecting 
a mechanic’s lien. Code 1936, §§ 6427- 
Fee nace y. Brumback, 12 S.H.2d 


WEE § 186 

‘Pa.Com.Pl. The mechanics’ lien law 
‘requires that notice of the filing of a 
mechanic’s lien be given the owner 
within one month after the filing of the 
- elaim, and provides that failure to 
serve such notice or post it as_re- 
- quired by the act shall be sufficient 
- ground for striking off the claim.— 
Pressel & Son v. Platts, 55 York 61. 
RAS, § 190 ; 
Fla. A notice of lien in substantial 
compliance with Mechanics’ Lien Act 
was sufficient, notwithstanding that no- 
tice may have been drawn ‘in a rather 
-slipshod manner, Acts 1935, c. 17097, § 
4 _14.—Roughan v. Rogers, 199 So. 572. 
Rear 8, 193 
a Pa.Com.Pl. A rule to strike off a sub- 
eontractor’s lien was made absolute and 
the lien stricken off, where the notice of 
intention to file merely specified the 
_ nature of the labor and material fur- 
_ nished-as being “Jathing and plaster- 
ing,’ without stating in any way, the 
quantity, the quality, and the kind of 
_ Jathing and plastering used. This was 
___ insufficient under the act of June 4, 

1901, P.L. 431, as amended by the act 
of March 24, 1909, P.L. 65, 49 P.S. § 
-101.—Hite vy. Houck, 88 P.L.J. 662. 


HI 
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gt § 197 
 Pa.Com.Pl. Where a sub-contractor, 
after having given owner written no- 
_ tice of his intention to file a mechan- 
 ie’s lien for alterations and repairs to 
pbuilding in accordance with the Act 
of June 4, 1901, P.L. 431; 49 P.S. § 1 
et seq., but such notice is not verified 
by affidavit as required by Act of March 
mas, 1909, P.l.. 65, 49 PS. §~101,. files 
such lien. Held, that the lien so en- 
tered is invalid, as notice of intention to 
file it was not verified by aflidavit.— 
- Wyoming Paint Co. v. Brandwene, 41 
-Lack.Jur. 124. 


§ 216 
Oki. The provisions of statute deal- 
ing with lien by or through subcon- 
> tractor and requiring the serving of 
4 notice in writing of the filing of such 
3 lien on the owner of the realty or of 
, the improvements, or both, have refer- 
ence only to liens claimed through a 
subcontractor. 42 Okl.St.Ann. § 143.— 
King v. Long-Bell Lumber Co., 105 P. 

2d 1060. 
§ 218 


Pa.Com.Pl. A mechanic’s lien was 
stricken off, where the materials for a 
substantial alteration and repairs to a 
building were last furnished according 
to the lien on April 16, 1940, notice of 
intention to file the lien was served 
July 6, 1940, and the lien itself was 
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filed August 26, 1940. The lien was 


not filed in time—Keystone Lumber 
Co. v. Russo, 89 P.L.J. 416. $ 
Te Share 

Md. Where original mechanic’s lien 
filed by “the Atlantic Mill & Lumber 
Realty Company, Inec.”’, was inoperative 
due to fact that such company’s char- 
ter had been forfeited, and such com- 
pany was without authority to file 
amended bill of complaint to enforce 
lien, an amended bill of complaint 
filed by “Herman M, Meyer, trading 
as Atlantic Mill & Lumber Company”, 
was a new action, and amended me- 
chanic’s lien filed more than six months 
after time fixed by statute was a new 
claim, and was not enforceable. Code 
1939), antti28, $2200 3) ark ese $028 5 
art. 81, § 152.—Atlantie Mill & Lumber 
Realty Co. v. eee: 20 A.2d 178. 


See Hodgson Lumber Co. Ltd. v. 
Wendlend [1941] 1 Dom.L.R. 474. 


39 

La.App. Under. statute requiring 
mechanic’s lien claim to be recorded 
within 60 days after time of last deliv- 
ery of material or last services per- 
formed or labor done where no con- 
tract has been entered into or record- 
ed, repair work done on swimming 
pool after it was considered as com- 
pleted by the parties could not have 
effect of extending time of completion 
of contract for construction of pool 
within meaning of statute. Act No. 
298 of 1926, as _ amended.—General 
pumber & Supply Co. v. McLellan, 200 
0. 2 ‘ 


§ 247 

Pa.Com.Pl. Plaintiff could not con- 
tend suecessfully, in support of his 
lien, that defendants waived the inade- 
quacy of the notice by ruling plaintiff 
to issue a sci. fa. sur mechanics lien, 
and by pleading to the writ of scire 
facias on its merits. Plaintiff is not 
required by law to file the notice of 
record, which was done when defend- 
ants filed their answer to the writ, at- 
taching a copy of the notice thereto. 
This followed the approved procedure. 
—Hite v. Houck, 88 P.L.J. 662. 


§ 253 

IH.App. In suit to foreclose mechan- 
ic’s lien, admission of defendant in an- 
swer recognizing that plaintiff had filed 
its claim, and acknowledging that the 
claim was filed in behalf of the plain- 
tiff, “waived” any technical question 
of sufficiency of claim of lien. Smith- 
Hurd Stats. ec. 82, § 1—Donkle & Web- 
ber Lumber Co. v. Rehrmann, 33 N.H.2d 
709, 310 Ill.App. 17. 

Mich. The inclusion in claim of lien 
of item which secretary of lumber com- 
pany knew was not chargeable defeat- 
ed the lien unless inclusion was blame- 
less error, free from ulterior purpose 
and inadvertently made.—Currier Lum- 
ber Co. v. Ruoff, 299 N.W. 163, 298 
Mich. 505. 

The secretary of lumber company 
which made claim of lien for building 
material was bound to employ the 
knowledge he had regarding the items 
which should be included in claim, and 
it was no excuse for improper inclu- 
sion of a particular item that he failed 
to make record of mistake when he 
should have done so and, therefore, 
forgot it when he should have had it 
in mind,—Currier Lumber Co. v. Ruoff, 
299 N.W. 163, 298 Mich. 505. 


The inclusion of improper item in 
claim of mechanic’s lien for building 
material for purpose of obtaining pay- 
ment of an otherwise loss on another 
job was not inadvertent, under the evi- 
dence, but was result of a reckless dis- 
regard of duty which required dis- 
charging lien as a whole, notwithstand- 
ing that false item represented only 
small percentage of total claim.—Cur- 
rier Lumber Co, v, Ruoff, 299 N.W. 163, 
298 Mich. 505, 

The discharge of lien for building ma- 
terial because of improper inclusion of 
false item released building owners but 
did not release contractor from _ his 
obligation to pay indebtedness and re- 
course could be had against him in an 
action at law.—Currier Lumber Co. y. 
Ruoff, 299 N.W. 163, 298 Mich. 505. 


ay 
d in 
because 


Works v. Seven-Up Gold Mining Co. 
: me 


111 P.2d 267, . 
§ 262 


Cal.App. A notice of a mechanic’s 
lien which entirely omits to. describe 
real estate sought to be charged with 
lien is fatally defective—Hayward 
Lumber & Investment Co. vy. Pride of 
Mojave Mining Gos and P.2d 439. 


Cal.App. A notice of a _material- 
man’s lien upon realty was fatally de- 
fective in so far as notice gave wrong 
section number in describing land.— 
Hayward Lumber & Inyestment Co. vy. 
ide of Mojave Mining Co., 110 P.2d 

9 


Under a notice of a materialman’s 
lien against property described as “sec- 
tion, "22'°*, *'*" “and ‘those, certain 
mining claims in said section known 
as Pride of Mojave, Four Star and Hn- 
terprise’’, reference to mining claims 
was no sufficient identification of 
property to render lien’ enforceable 
against property described in com- 
plaint to foreclose lien as “Northwest 
quarter (1-4) of Section 33, * * * 
and those certain mining claims locat- 
ed within 
known as ‘Pride of Mojave’, ‘Four 
Star’ and ‘Mnterprise’.” Code Civ.Proc. 
§ 1203.—Hayward Lumber & Invest- 


ment Co. v. Pride of Mojave Mining 
Co., 110 P.2d 439. 
Ill.App. A lumber company, fur- 


nishing lessee materials for construc- 
tion of gravel bin on leased premises, 
held entitled to foreclosure of mechan- 
ic’s lien therefor on such portion of 
realty described in claim for lien as is 
found subject thereto as against con- 
tentions that company wag “estopped” 
to assert lien by failure to seek in- 
junction against destruction of bin by 
lessee’s execution creditors until filing 
of complaint in foreclosure suit and 
that claim for lien was invalid because 
it described more land than was sub- 
ject to lien. Smith-Hurd Stats. c. 82, 
§ 1 et seq.—Alexander Lumber Co. v. 
Swindlehurst, 82 N.H.2d 637, 309 Ill. 
App. 433. 

Ill.App. Where notice of mechanic’s 
lien and original complaint in foreclo- 
sure proceeding described property as 
being in a certain section, notwithstand- 
ing that a portion of it extended in 
another section, but designation of cer- 
tain tract together with the inaccurate 
description was sufficient so as to 
enable any person familiar with the 
neighborhood to identify the land in- 
tended to be described, description was 
sufficient. Smith-Hurd Stats. ¢. 82, § 
1—Donkle & Webber Lumber Co. v 


Rehrmann, 33 N.H.2a 709, 310 Wl. 
App. 17. 
Pa.Com.Pl. Where the description of 


the property in a mechanic’s lien is 
sufficient to identify the 
against which claim is fited, with rea- 
sonable certainty objection can not be 
made Neel adequacy.—Flesher y. Lay- 
ton, 23 West. 195. 

§ 271 

Pa.Com.Pl. Under the mechanics’ 
lien law a claim must show on its face 
whether it belongs to the class of 
claims having to do with alteration 
and repair or to that relating to new 
construction.—Keystone Lumber Co. vy. 
Russo, 89 P.L.J. 416. 

The use of the word “substantial” 
with the phrase “alteration and _ re- 
pair’ did not produce the result that 
the claim showed it was for a new 
erection. It was not necessary to use 
the very words ‘in the erection and 
construction,” but it was necessary to 
employ language substantially descrip- 
tive of such an undertaking.—Keystone 
Lumber Co. v. Russo, 89 P.L.J. 416. 


§ 273 

Va. The object of statutory provi- 
sion for indexing of memorandum or 
claim of a mechanic’s lien in general 
index of deeds in name of owner of 
property and claimant of lien is to 
protect a purchaser who might acquire 
property after perfection of a me- 


said quarter-section and — 


property, 


<2 >t es 


ee 


.- 


liens which are required to be indexed 
Code 1936, 


ee nS eT 


in same manner under registry act. 
§ 5184, et seq.: § 6427.— 
Wallace v. Brumback, 12 $.B.2d 801. 

Under statute providing that in order 
to perfect a mechanic’s lien a general 
contractor shall file in clerk's office in 
county or city in which building is lo- 
eated a memorandum showing name of 
“owner of the property sought to be 
charged,” quoted phrase means person 
who owns property, or interest therein 
to be affected, at time of recordation of 
memorandum of lien. Code 1936, § 
5184 et seq.; §§ 6426-6429.—Wallace v. 
Brumback, 12 ee 801. 

5 

Wa. Where there has been a change 
of ownership of land pending the con- 
struction of a building thereon, the 
“owner of the property sought to be 
charged’. within contemplation of stat- 
ute providing that a general contractor 
who seeks to perfect a mechaniec’s lien 


shall file in clerk’s office in county or- 


eity in which building is located a 
memorandum showing name of owner 
of property sought to be charged, is 
the person who owns property at time 
of recordation of memorandum, not- 
withstanding statutory forms referring 
to “owner” as person who is indebted 
to contractor. Code 1936, § 5184 et 
seq.; § 6426-6429.—Wallace v. Brum- 
back, 12 S.B.2d 801. 

Where plaintiffs furnished materials 
to defendants for use in constructing 
houses on defendants’ lots, and pending 
eonstruction work defendants sold and 
incumbered lots to codefendants, and 
plaintiffs, after lots were sold and in- 
cumbered but within proper time and 
at proper place, filed memoranda of me- 
ehanics’ liens on lots, the memoranda 
referring to defendants as owners, liens 
were invalid as not perfected as re- 
quired by statute. Code 1936, §§ 6426, 


’ 6427.—Wallace v. Brumback, 12 S.E.2d 


801. 


§ 280 | 
Pa.Com.Pl. Under Section 1 of the 
Act of 1905," Pil: °172; 49° PS.-§ 63) 
claimant igs not required to set forth 
the contract in the claim and allega- 
tion of the verbal agreement is suffi- 
cient to sustain the lien.—Flesher v. 
Layton, 283 West. 195. 
§ 283 - : 
Pa.Com.Pl. Where a claim includes 
extra work by the contractor it is 
sufficient to allege the extra work and 
the amount claimed therefor.—Flesher 
v. Layton, 23 West. 195. 


§ 287 

Mo. Where building contractor did 
not breach his contract, but performed 
different and additional work demand- 
ed of him under new implied contract 
after abandonment of the old contract, 
lien claim by him on basis of quantum 
meruit was not objectionable as not 
eonstituting a ‘just and true account’, 
notwithstanding that reasonable items 
of 10 per cent. for overhead and 10 
per cent. for profit were included over 
actual cost, that the claim exceeded 
original contract price, and that orig- 
inal contract price had been set up 
as a bookkeeping item and extras 
added. Mo.St.Ann. § 3180, &: 5008.— 
Fuhler v. Gohman & Levine Const. Co., 
142 S.W.2d 482. 


§ 29 
Mo. In lien claim based on quantum 
meruit, it was not only proper but 
necessary to itemize the account. Mo. 
St.Ann. § 38180, p.. 5008.—Fuhler v. 
Gohman & Levine Const. Co., 142.8. 


Where a contractor and 
not a subcontractor is claimant it is 
not necessary to itemize labor and 
services performed,—Flesher v. Layton, 
23 West. 195. 

Tex.Civ.App. ‘Itemized’, as used in 
statute concerning manner in which 
liens may be secured by mechanics, 
eontractors, and materialmen and pro- 
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Heeaibed. (pceoane of 
claim, means that account must be set 
out by items, 
5458.—Trinity Universal Ins. Co. v. 
Woitaske, 148 S.W.2d 235, error dis- 
missed, judgment correct. 

§ 310 

Cal.App. A notice of a material- 
man’s lien upon realty is Mote an in- 
strument susceptible of reformation, 
and if notice is void or insufficient to 
identify the property there is no 
method of reforming notice. Code Civ. 
Proc. § 1203.—Hayward Lumber & In- 
vestment Co. v. Pride of Mojave Min- 
ing Co., 110 P.2d 439, 

Kan. A lumber company’s lien state- 
ment, which allegedly failed to state 
contractor's name or the name of any 
person who contracted for the material, 
was amendable, if amendment was 
necessary, where owner in eonstructing 
house and purchasing material acted 
for himself both as owner and contrac- 
tor. Gen.St.1935, 60-1402, 60-1405.— 
Leidigh & Havens Lumber Co. Vv. 
Wyatt, 109 P.2d 87, 153 Kan. 214. 

A plumber’s lien statement which did 
not itemize all the material furnished 
or the hours of labor was amendable, 
Gen. St.1935 60-1402, 60-1405. whe 
& Havens Lumber Co, v. Wyatt, 109 P 
2d 87, 153 Kan,.214. 


Md. The statute relating to amend- 
ment of mechanics’ liens does not per- 
mit an individual to take advantage of 
a lien previously filed by a non-entity. 
Code 1939, art. 638, § 32.—Atlantic Mill 
A Teer Realty Co. v. Keefer, 20 A. 


Okl. Any materialman’s or laborer’s 
lien statement may be amended by 
leave of court in furtherance of justice 
in the same manner, to the same extent, 
and within the same time as pleadings 
may be, except as to the Tiacune 
claimed. 42 Okl.St.Ann. § 172.—King 
Yong ene Bek Lumber Co., 105 P.2d 


§ 314 

Pa.Com.Pl. Where a rule has been 
granted on petition to strike off a me- 
ehanic’s lien on the ground that the 
contract, which, however, was not 
made a part of the record, contained a 
stipulation against the filing of a lien, 
Heid, that the rule will be discharged, 
as, notwithstanding the alleged provi- 
sion in the contract against the filing of 
such a lien, other defenses may be 
made against the contract, and Court 
will not strike off the lien for matters 
alleged but not appearing in the record 
of the lien itself.—Wiison vy. Cimini, 42 
Lack.Jur. 135. 


Pa.Com.Pl. A sub-contractor filed 
his mechanics’ lien for work, labor and 
material, but failed to serve notice of 
the filing of the claim upon the owner 
within one month and to file a record in 
the proceedings setting forth the fact 
and manner of such service. Subse- 
quently a rule was granted. praying 
that the owner show cause why the 
sub-contractor’s original lien should 
not be amended for reasons which were 
not available when the owner obtained 
a rule to strike off the lien. An order 
was entered vacating and discharging 
the rule to show cause why the order 
allowing an amendment should not be 
granted and the original rule to show 
cause why the mechanics’ lien should 
not be stricken off was made absolute. 
—Bridgeville Lumber Co. v, Mitchell, 88 
P.L.J. 463. 


Pa.Com.Pl. Where there is a mo- 
tion to strike off a lien filed by a 
subcontractor because of failure to give 
notice as required by statute, and the 
contention of the defendant was that 
the materials were not furnished for a 
new building so stated in his motion to 
strike the lien from the record, but 
upon the inspection of the lien, it no 
where appears in the claim itself that 
the materials were furnished in the al- 
terations and repairs of an old build- 
ing, the court can not go outside of the 
record of the lien itself for information 
as to whether the building was a new 


Vernon’s Ann.Civ.St. art. 


Co. v. Russo, 89 P.L.J. 416. 


eepacure or. was only one de p 


alteration and repalas.c Sook as ON 
(22 West. 279. 


The mechanic’s lien regular on: its 
face will not be stricken off for ma 
ters dehors the record.—Cook v. 
Nish, 22 West. 279. 

Where on a motion to strike off 
mechanic’s lien the question was wheth-- 
er proper notice was given by | 
claimant of a mechanic’s lien file 
whether it was for alterations and re- 
pairs of an old building or for ther” 
construction of a new building and t 
can not be determined from the lien 
itself, it may only be determined by a — 
jury or by court and a jury on th 
trial of a scire facias sur mechanic’s 
lien.—Cook v. McNish, 22 West. oe eed 

Whether the work done by | 
chanic constitutes a substantially ne 
erection or merely the repairs of an ol 
building is often a question fraught — 
with difficulty. The fact that a build- — 
ing is referred to in a contract as a 
new structure or as an alteration is | 
conclusive. It is extent and char: 
of the alterations not the ees in. 
purpose alone which make the 
ence between an old and a new build- 
ing.—Cook y. McNish, 22 West. 279. | 

Pa.Com.Pl. On a rule to strike | 
mechanie’s lien taken by an owner, 
depositions cannot be used by e 
side to show that the claim, thoug in- 
sufficient on its face, is in point « ; 
valid or invalid within the re 
ments of the law.—Keystone_ Lumber 


Pa.Com.Pl. The mechanics’ lien la 
requires that notice of the filing of 
mechanic’s lien be given the owner 
within one month after the filing of 
claim, and provides that failur t 
serve such notice or post it. as require 
by the act shall be sufficient groun 
for striking off the claim. Presse 
Son v. Platts, 55 York 61. j 


§ 316 tie 
Pa.Com.Pl. Where the filing seu 
mechanie’s lien for materials supplied 
by a subcontractor is prohibited the 
Act of July 12, 1935, P.L. 667, 4 at 
§ 32, the lien may not be permitte to 
stand for so much of the claim as 
resents payment for services, — 
contract provided merely for fur 


nings v. Dubnitsky, 41 D. 
§ 317 
Mo. In enforcing lien clai based | 
on quantum meruit, building contracts pares 
is entitled to benefit of his bargain, © 
and is only required to show the 
sonable value, though proof of — 
he paid is admissible without — 
conclusive on question of reasona 
value. Mo.St.Ann. §§ 3180, 3184, Pp 
5008, 5013.—Fuhbler v. Gohman Le- 
vine Const. Co., 142 'S.W.2d 48 
§ 327 $43 oi 
N.J.Ch. Laborers and materialmen 
from the moment they contributed to 
erection of house, obtained an incho 
lien on the owner’s liability to the ¢ 
tractor.—Brown v. Home Developnicn 
Co., 18 A.2d 742, 129 N.J.Hq. 172. 


329 
Kan. Excavation for a basem: bel Sei 

constituted “commencement of t 3) 
building” within statutes providing that 
liens for material and labor on building 
and premises attach from date construc- | 
tion is commenced and making those “ 
liens prior to all other liens or en- 
cumbrances which may attach subse- 
quent to the commencement of the | : 
building or improvements. Gen.St.1935, 
60-1401.—Leidigh & Havens Lumber ~— 
Co. v. Wyatt, 109 P.2d 87, 153 Kan. 


214. 
§ 335 

N.Y.Sup. Under express provision of 
statute granting a lien upon real estate 
improved to person who performs la- 
bor and services thereon, such lien at- 
taches only from the time of filing a 
notice thereof. Lien Law, § 3.—Travis 
v. Nansen, 26 N.Y.S.2d 590, 176 Mise. 
44, 


: 

: 

= 

§ 339 2 y 

Pa.Com.Pl. If it becomes a material as 

question as to the curtilage defined in 
i 


co hae 9 


a mechanic’s lien, application may be 
made to the court to limit the bound- 
aries thus ascertained.—Flesher v. Lay- 
ton, 23 West. 195. 


§ 340 
Til.App. Where tavern filling station 
building was erected partly on premises 
occupied by owner as life tenant and 
partly on other premises owned by 
owner, builder was entitled to a me- 
chanic’s lien on premises owned by 
owner and was not limited to a lien 
upon building alone under statute pro- 
viding for lien against building erected 
_ on land of another by mistake, since 
- under statute, lien is limited to building 
eX alone only where it is erected wholly 
. on wrong tract by mistake. Smith- 
Hurd Stats. c. 82, § 2.—Donkle & Web- 
ber Lumber Co. v. Rehrmann, 33 N.H.2d 
709, 310 Ill.App. 17. 


_ Kan. A mechanic’s lien for materials 
furnished in the construction of a grain 
elevator on a leasehold estate attached 
to the leasehold interest in the realty 

--and also upon the buildings and im- 

--—«-~provements placed thereon by the ten- 
FA ant, although tenant had the right un- 

x der his lease to remove such buildings 


=e and improvements. Gen.St.1935, 60- 
7 1401, 77-201, subd. 8.—J. B. Ehrsam 
& Sons Mfg. Co. v. Rice, 112 P.2d 95, 
™ 453 Kan, 483. 


§ 343 
"ee Ill.App. A gravel plant, consisting of 
heavy concrete foundation, to which 
bin or superstructure 30 feet high, 12 
_ to 15 feet wide, and about 60 feet long 
was attached by bolted uprights of 
Bt 8 x 8 timbers, and near switch track 
-jJoeated and installed at very substan- 
tial expense, was not mere “trade fix- 
ture’, but “permanent improvement”, 
: and constituted “building”? within Me- 
~ ehanics’ Lien Act. Smith-Hurd Stats. 


_ Swindlehurst, 32 N.H.2d 637, 309 Ill. 
App. 433. 

ae eh § 346 { 
Ky. A materialman cannot assert or 


' enforce a lien on one tract of land, or 


its improvement, for material furnished 
for erection or repair of improvements 
on a noncontiguous tract, where owner 
of both tracts has made separate con- 
on tracts for improvement of each tract, 
but where materials or labor are fur- 
__nished under one contract, and for one 
owner in the construction of two or 
more buildings located on distinct but 
contiguous lots, one lien may be filed 
and enforced against all buildings.— 
Will B. Miller Co. v. Peerless Lumber 
 Co., 143 S.W.2d 735, 284 Ky. 93. 
i Mont. Where several buildings were 
fs erected on claims leased by mining 
company, whether materialmen were 
- entitled to single liens covering all 
h buildings and improvements on claims 
! or liens against separate buildings was 
, dependent on whether materials were 
furnished and labor performed under 
md one contract for several buildings or 
under separate contracts for each 
RS building, and if there was but a single 
contract for several structures, then it 
4 was proper for one lien to attach to all 
buildings. Rev.Codes 1935, § 83839.— 
ai Caird Engineering Works v. Seven-Up 
Gold Mining Co., 111 P.2d 267. 
Where there is but a single contract 


y for several structures, it is proper for 
one lien to attach to all. buildings, and 
, it is not necessary that the lands on 
which buildings are erected be contigu- 


ous.—Caird Engineering Works v. Sev- 
; en-Up Gold Mining Co., 111 P.2d 267. 
; Where several buildings and im. 
rovements were placed upon claims 
eased by mining company, that mate- 
rials were furnished and labor per- 
formed as part of a running account 
did not prevent transaction from _ be- 
ing one based upon a single contract so 
as to give right to a lien on all the 
buildings and improvements irrespec- 
tive of value of materials or amount of 
labor going into each structure, where 
the entire property was operated as a 
unit for a common purpose and for a 
united enjoyment.—Caird Engineering 
Works v. Seven-Up Gold Mining Co., 

111 P.2d 267. 
Where all the buildings on mining 


44 


constituted in legal effect but one 
structure, the destruction by fire of one 
building amounted to only a partial de- 
struction of structure and would not 
defeat materialmen’s claim of lien 
against all the buildings operated as 
unit in mining enterprise on ground 
that it was based in part on materials 
furnished in construction of a building 
destroyed by fire and that it could not 
be ascertained from the account how 
much of the materials were used in 
building so destroyed. Rev.Codes 1935, 
§ 8339.—Caird Engineering Works v. 
Seven-Up Gold Mining Co., 111 ®.2d 
267. 

Va. Generally, a mechanic’s lien for 
the entire amount due for work done 
on or materials furnished for several 
buildings or lots cannot attach to, or be 
enforced against, part of the buildings 
or lots, and, where it is sought to en- 
force the lien on less than the whole 
number, each building is subject to the 
lien only to the extent of what was done 
or furnished therefor, and each lot only 
to the extent of what was done or fur- 
nished for the building or improvement 
thereon. Code 1936, § 6426.—Weaver V. 
Harland Corporation, 10 S.H.2d 547, 
130 A.U.R. 417. 


§ 350 

Mo.App, The provisions of statute 
concerning liens in case of licensed ‘or 
leased property are unconstitutional if 
effect of such statute is to burden the 
realty or pre-existing building of an 
owner with a mechanic’s lien based on 
unauthorized acts of tenant in merely 
reconstructing, altering, or repairing 
building. Mo.St.Ann. § 3160, p. 4984.— 
Mundet Cork. Corporation v. Three 
mene Ice Cream’ Co., 146 S.W.2d 


Tex.Civ.App. Where recorded oil and 
gas lease provided that in case of les- 
see’s failure to comply with drilling 
obligations lease should revert to les- 
sors, including all completed, or semi- 
completed wells and materials, persons 
thereafter furnishing labor, materials 
and supplies in connection with drilling 
operations prior to default under lease 
had constructive knowledge of lessors’ 
reversionary interest, and their asserted 
liens were subservient to lessors’ in- 
terest in realty, which included lease- 
hold estate, oil and gas wells and all 
buildings, improvements and appurten- 
ances. Vernon’s Ann.Civ.St. arts. 5452, 
5473.—Wotola Royalty Corporation v. 
Bethlehem Supply Co., 152 S.W.2d 480. 
Error granted. 


The statute providing for lien for 
laborers and materialmen under con- 
tract both with owner of land and own- 
er of leasehold interest does not au- 
thorize owner or lessee of mineral estate 
to encumber more than his individual 
interest therein. Vernon’s Ann.Civ.St. 
art. 5473.—Wotola Royalty Corporation 
v. Bethlehem Supply Co., 152 S.W.2d 
480, error granted. 

§ 351 

Fla. Under statute, a mechanic’s 
lien could be enforced against undivid- 
ed interest in property of party for 
whom labor was performed and ma- 
terial was furnished, even though value 
of undivided interest of a joint owner 
was enhanced, and the joint owner was 
not made a party to the proceeding for 
enforcement of the lien. Acts 1935, ¢. 
17097, §$ 1 et seq., 81.—Browne v. 
Park, 198 So. 462. 

Kan. A mechanic’s lien for materials 
furnished in the construction of a grain 
elevator on a leasehold estate attached 
to the leasehold interest in the realty 
and also upon the buildings and im- 
provements placed thereon by the ten- 
ant, although tenant had the right un- 
der his lease to remove such buildings 
and improvements. Gen.St.1935, 60- 
1401, 77-201, subd. 8.—J. B. Ehrsam 
& Sons’ Mfg. Co. v. Rice, 112 P.2d 95, 
153 Kan, 483. 

Pa.Com.Pl. The interest or estate of 
the legal owner is not bound by a me- 
chanic’s lien for construction work un- 
der a contract between plaintiff and the 
equitable owner.—Stah] v. Wildwood 
Development Co., 89 P.LJ. 284, 50 
York 60. 


MECHANICS’ LIENS — 


company’s claims operated as @& unit 


S.D. The word “owner”, in statute 


providing that person performing labor - 
on mine or mining claim or furnishing 
materials at request of owner. of such 
mine ‘or claim shall have first lien. 
thereon and on all buildings and ma- 
chinery therein or improvements made 
in connection therewith, includes owner 
of leasehold estate in mine or mining 
claim, so as to give miners working in 
mine and persons furnishing materials 
at mine lessee’s request a lien on les- 
see’s interest in mine and machinery 
and improvements placed on mining 
property by lessee with privilege of re- 
moving them at expiration or surrender 
of lease. Rev.Code 1919, § 1631.—Lord 
v. Black Hills Min. Corporation, 298 N. 
W. 677. 

The Code Commission’s omission from 
code of statute providing that whoever 
performs labor or furnishes material in 
or about the opening or working of a 
mine at request of owner thereof or 
such owner’s lessee should have lien on 
interest of such owner or lessee in mine 
and its appurtenances for value of such 
labor or materials did not indicate in- 
tention to omit from law provision for 
miner’s lien against leasehold interest 
in mine. Laws 1913, c..263, § 16; Rey. 
Code 1919, § 1631.—Lord v. Black Hills 
Min. Corporation, 298 N.W. 677. 

Tex.Civ.App. The statute providing 
for lien for laborers and materialmen 
under contract both with owner of land 
and owner of leasehold interest does 
not authorize owner or lessee of mineral 
estate to encumber more than his  in- 
dividual interest therein. Vernon’s Ann. 
Civ.St. art. 5473.—Wotola Royalty Cor- 
poration v. Bethlehem Supply Co., 152 
S.W.2d 480, error granted. 

Va. A mechanic’s lien may be per- 
fected on an equitable as well as on a 
legal estate. Code 1936, § 6426.—Wal- 
lace v. Brumback, 12 S.H.2d 801. 

§ 352 . 

N.J.Ch. Where owner, on default of 
contractor, was obliged to complete 
construction of dwelling, and. before 
completion of the dwelling, unpaid. la- 
borers and materialmen filed stop no- 
tices, and owner went into possession ~ 
and occupied dwelling, and building 
contract called for final payment to the 
contractor 30 days after completion, 
and owner did not avail himself of the 
privilege of paying the. money into 
court, owner was chargeable with bal- 
ance of contract price, less credit for 
cost of completing work after default 
of contractor and of correcting inferior 
workmanship, and the sum due drew 
interest at six per cent. beginning 30 
days after completion of the work. N. 
J.S.A.  2:29-81, 2:60-117, 2:60-119, 
2:60-120; Rules of Chancery, rule 238, 
N.J.S.A. tit. 2—Brown v. Home Devel- 
poem Co., 18 A.2d 742, 129 N.J.Eq. 
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Cal.App. A person acquiring proper- 
ty subsequent to filing of action as- 
serting a claim to a mechanie’s lien 
against property would be bound by 
decree in such action unless such per- 
son acquired property without notice 
or knowledge of such claim.—Hilton 
v. Reed, 116 P.2d 98. 

N.J.Ch. Unpaid labor claims took 
precedence over claims for materials 
furnished in construction of a dwelling 
where contractor defaulted. N.J.S.A. 
2:60-125.—Brown v. Home _ Develop- 
ment Co., 18 A.2d 742, 129 N.J.Eq. 172. 

§ 355 

N.J.Ch. Owner must pay stop notice 
vlaims of laborers and materialmen 
in the order in which the notices have 
been filed, since the stop notices oper- 
ate in succession and in the order of 
the tfme of service. N.J.S.A. 2:00—119. 
—Brown v. Home Development Co., 18 
A.2d 742, 129 N.J.Bq. 172. 

3 


§ 360 

C.C.A.Ky. Though word “lien” is a 
generic term and, standing alone, in- 
cludes liens acquired by contract or 
by operation of law, the Kentucky 
statute making mechanics’ and mate- 
rialmen’s liens inferior to mortgages, 
other contract liens or bona fide con- 
veyances for value, ‘relates solely to a 
“contract lien”, which is one arising 


= 


ote yartie: ‘place 
r property in lien to secure an 
debtedness, and not to a “statutory 


; lien”, which is a remedy given by law 


to secure the preference provided 


therein, but which does not exist how-> 


ever equitable the claim may be, un- 
less the party brings himself within 
provisions of statute and shows sub- 
stantial compliance with all its re- 
quirements. Ky.St. §§ 196-212, 2358a- 
2, 2358a-3, 2463-2468.—Egyptian Sup- 
ply Co. v. Boyd, 117 F.2d 608. 

Ga. The lien recognized by statute 
providing that tenant in common re- 
ceiving more than his share of rents 
and profits is liable therefor as agent 
or bailee of cotenant, and making the 
claim for such indebtedness superior to 
liens placed on his interest by tenant 
in possession receiving profits, is su- 
perior to a materialman’s lien and to 
a mortgage but is inferior to a securi- 
ty deed. Code 1933, § 85-1004.—Bank 
of Tupelo v. Collier, 14 S.E.2d 59, 191 
Ga. 852. 

8 361 

C.C.A.Ky. Where materialmen and 
mechanics were furnishing labor and 
materials when supply company per- 
fected its attachment lien, though they 
did not file statement of labor per- 
formed and material furnished in coun- 
ty court clerk’s. office until thereafter, 
their liens related back and took ef- 
fect before perfection of the attach- 
ment lien, under Kentucky law. Ky. 
St. §§ 196-212, 2358a-2, 2358a-3, 2463- 
2468—Egyptian Supply Co. v. Boyd, 
117 F.2d 608. 

An attachment lien obtained in an 
action for value of merchandise sold 
and delivered was a “statutory lien’, 
not a “eontract lien’, within terms of 
statute making mechanics’ liens in- 
ferior to mortgages or other contract 
liens or bona fide conveyances for yal- 
ue—Egyptian Supply Co. v. Boyd, 117 
F.2d 608. 

An attachment lien for an antece- 
dent debt is not given “for value” 
within meaning of Kentucky statute 
making mechanics’ and materialmen’s 
liens inferior to mortgage, other con- 
tract lien or bona fide conveyance 
“for value’. Ky.St. §§ 196-212, 2358a- 
2, 2358a-3, 2463-2468—Hgyptian Sup- 
ply Co. v. Boyd, tne F.2d 608. 


N.Y.Sup. Since attorney’s lien on 
judgment procured by his efforts in 
favor of contractor came into being 
not by any voluntary act of the con- 
tractor, a subcontractor, claiming a lien 
for services performed for contractor, 
could not rely on provisions of Lien 
Law dealing with priorities and pro- 
hibiting a contractor from diverting 
funds received by him as ground to de- 
feat attorney’s lien. Judiciary Law, § 
475; Lien Law, §§ 138, 36-a—Travis 
v. Nansen, 26 N.Y.S.2d 590, 176 Misc. 
44 


Since an attorney’s lien attaches im- 
mediately upon the institution of an ac- 
tion, an attorney’s lien on proceeds of 
judgment which was procured by at- 
torney’s efforts in favor of contractor 
was superior to lien of subcontractor 
for services performed for contractor, 
where the notice of the subContractor’s 
mechanic’s lien was not filed until after 
commencment of action in which judg- 
ment was entered although before en- 
try of judgment. Judiciary Law, § 
475; Lien Law, §§ 3, 4.—Travis v. 
Nansen, 26 N.Y.S.2d 590, 176 Misc. 44. 


§ 366 , 

Colo. Vendor who had a lien on 
realty for unpaid balances due on pur- 
chase price was a “prior lienor’’ with- 
in statute and was not required to 
give five days’ notice to lumber com- 
pany which furnished materials to 
vendee that vendor’s interests should 
not be subject to any lien for ma- 
terials. °35 C.S.A. c. 101, 19.— 
Baughman v. Foster Lumber Co., 113 


.2d 423. 
ESA § 369 


C.C.A.N.Y. The sections of the New 
York Lien Law governing priority be- 
tween mechanics’ liens and _ building 
joan mortgages show a definite statu- 
tory scheme to protect liens of mort- 


was being improved from payment for 
those improvements. Lien Law N.Y. § 
18, subds. 2, 3.—Kyser v. MacAdam, 
UL By! 232: : j 

Fla. Where on the day before the 
last materials were furnished by ma- 
terialman, owner mortgaged premises 
to mortgagee who recorded the mort- 
gage three days later, materialman by 
failing to file notice of its lien within 
three months from the date when the 
last material was furnished permitted 
mortgage lien to become superior not- 
withstanding that the mortgagee had 
actual knowledge of the unpaid bill 
for materials. Acts 1935, ce. 17097.— 
Fisher Lumber Co. v. Verhine, 3 So.2d 


374 
Where both 


Kan. owner owned 
equitable and legal title to lots before 
execution of mortgage, and construction 
of house commenced before mortgage 
lien attached, the trial court properly 
concluded that liens for material and 
labor were prior and paramount to 
mortgage lien. Gen.St.1935, 60-1401.— 
Leidigh & Havens Lumber Co. v. Wy- 
att;'109 P.2d 87, 153 Kan. 214. 

Ky. An independent  contractor’s 
lien for materials furnished to mining 
company was not superior to mortgage 
liens on mining company’s property, 
where statements filed by independent 
contractor to perfect his lien were sub- 
sequent to recording of the mortgages, 
and no effort was made to show that 
holders of mortgage liens had actual 
knowledge that independent contractor 
was furnishing materials for which he 
was claiming a lien. Ky.St. § 2468.— 
Southern Coal Co. y. Martin’s Fork 
Coal Co., 151 S.W.2d 394, 286 Ky. 679. 


Ohio App. Where owner gave a note 
and mortgage for purpose of providing 
a fund from which payments could be 
made as work progressed on construc- 
tion of a dwelling, and mortgagors 
agreed that mortgagee should pay out 
fund pursuant to statute, and mort- 
gagors signed and left with mortgagee 
authorizations to make payments in 
which amount and name of payee were 
left blank, priority of mortgage lien 
over liens of materialmen could not be 
defeated on ground that mortgage pro- 
vided for a cash payment of certain 
sums and that no further payments 
were due until the completion of build- 
ing, and that all payments other than 
payment of the sum agreed upon were 
premature, not in conformity with the 
mortgage, and not entitled to priority. 
Gen.Code, §§ 8312, 83818, 8321-1— 
Knollman Lumber Co. y. Hillenbrand, 
29 N.H.2d 61, 64 Ohio App. 549. 

Under statute providing that con- 
struction mortgage shalt be a prior 
lien to extent that proceeds are actual- 
ly used in improvement of realty, and 
authorizing mortgagee to pay out on 
owner’s orders directly to contractors. 
subcontractors, or to owner himself if 
he is his own contractor, such sums as 
are necessary to meet pay rolls, mort- 
gagee who made disbursements direct- 
ly to contractor, subcontractor, and 
materialmen, in accordance with sworn 
statements regular in form, was en- 
titled to priority of lien as against 
contention that mortgagee was entitled 
to a priority only as to payments made 
to meet unpaid pay rolls formally cer- 
tified by owner ‘to mortgagee, since 
provision for certification by owner ap- 
plies only when owner is his own con- 
tractor. Gen.Code, §§ 8312, 8313, 
8321-1.—Knollman Lumber Co. v. Hil- 
ee ng 29 N.H.2d 61, 64 Ohio App. 

49. 


§ 407 

Ark. Where building contractor 
quit work under remodeiing contract 
and did not perfect a mechanics’ lien 
for work done, request of the owners 
of the building that lumber company 
which furnished material for the work 
and advanced money to contractor to 
enable him to meet labor pay rolls, re- 
pair leak which developed in roof, 
even though accompanied by threat 


to) 
Bones Dig. §§ 8876, 8881.— | 
Wyatt Lumber & Supply Co. v. Han- 
sen, 147 S.W.2d 366. A i 

lien for materials is purely a cre- 
ature of statute and although it is 
assignable the right to perfect the lien 
is not assignable and the lien must be 
perfected before it can be transferred.’ 
—Wyatt Lumber & Supply Co. v. Han- ~ 
sen, 147 S.W.2d 366. : ‘ 

Mo. A mechanic’s lien cannot be as 
signed in absence of statutory author-- 
ity.—Williams Lumber & Manufacturing ~ 
Co. v. Ginsburg, 146 S.W.2d 604. = 

Under statute, valid assignment o: 
mechanie’s lien could be made onl, 
after perfection of the lien, and assigne 
of claim and right of lien assigne 
prior to giving of notice and filing of © 
the lien could not enforce the lien — 
his own name. Mo.St.Ann. § 3225, 
5033.—Williams Lumber & Manufactur- — 
ing Co. v. beer neh oe ee S.W.2d 604. — 


Miss. Where under arrangement be- 
tween contractor and lender, lender was 
to furnish money to finance construc- 
tion job, as between lender and parties 
assigning claim to him, the assign- 
ments were controlling, but as to other 
persons who had furnished labor and 
materials in construction of building | 
and as to building funds paid into 
court by owner after contractor ha 
abandoned contract, the lender was no 
entitled to lien against funds or buil 
ing, but he was only entitled to a pro 
rata share. Code 1930, § 2274.—Sadler — 
v. Glenn, 199 So. 305. Bey 

N.J.Ch. Where contractor defaulted — 
in construction of a dwelling, a labor 
claim, in the hands of an assignee, was — 
entitled to the same priority to whi 
it would have been entitled in t. 
hands of the workman-assignor, whet 
er the assignment was made before o 
after the stop notice was filed—Brown — 
v. Home Development Co., 18 A.2d 742. 
129 N.J.Eq. 172. 

414 > 

Ill.App. Subcontractor was entitled 
to intervene in an action to foreclos 
mechanics’ liens, notwithstanding that 
those against whose property the me- 
chanics’, liens were sought to be for e 
closed had previously brought an ae 
tion against the subcontractor for dam- 
ages because of alleged failure to com- — 
plete work, since a lienor may pursu 
several remedies at the same time fo 
the satisfaction of his claim, so long as — 
there is only one satisfaction, and the 
pursuit of one or all of them cannot be 
construed as a “waiver” of any right 
of the lienor so long as there is only 
one satisfaction. Smith-Hurd Stats. ec — 
o3) § 1 et seq.—Stankiewicz y. Irvine, 


N.E.2d 433,*310 Il.App. 673. a 
Mo. A building contractor did not — 
waive his right to lien by reason of. 
specifications not referred to in his — 
eontract, providing that subcontractor — 
would not be entitled to lien, nor by — 
provision for part payment with sec- 
ond mortgage bonds, where other par- — 
ty to the contract did not perform its_ 
part.—Fuhler vy. Gohman & Levine 
Const. Co., 142 S.W.2d 482. 
§ 415 a 
IlApp. A general waiver of me- — 
chanic’s lien executed under seal and ¥ 
delivered, addressed ‘‘To all whom it © 
may concern’, and containing no con- 
ditions or limitations, and expressly 
describing lien and expressly waiving ~ 
lien, and naming the parties and specifi- 
cally describing the premises, and be- 
ing under seal and acknowledging pay- 
ment in full of specific sum claimed, 
was an absolute defense to any claim 
which lien claimant may have had 
against anyone by reason of perform- 
ance of the work.—Purnell v. Jones, 
30 N.H.2d 212, 307 Ill.App. 385. 
§ 430 


Iil.App. Where lease provided that 
lessors were under no obligation to make 
repairs, and that repairs, alterations, 
or improvements should be made at : 
lessee’s expense subject to approval of =< 
lessors, and provided that before altera- ‘ 


«tt 


§ 430 


tions or improvements were undertaken,’ 


lessee should provide lessors with con- 
tractor’s waiver of lien, plaintiff who, 
with knowledge of lease provisions, in- 
stalled various plumbing fixtures on 
_-premises was not entitled to a lien on 
‘ ground that lessors knowingly per- 
mitted work to be done by one em- 
ployed by lessees and that it would be 

- unjust to permit lessors to knowingly 

- obtain improvements without paying 
for them.—Zimmerman v. Garafolo, 29 
 W.H.2d 121, 306 Ill.App. 504. 

a) IlLApp. A lumber company, furnish- 
ing lessee materials for construction of 
gravel bin on leased premises, held en- 
titled to foreclosure of mechanic’s lien 

_ therefor on such portion of realty de- 
- seribed in claim for lien as is found 
subject thereto as against contentions 
that company was “estopped” to assert 
lien by failure to seek injunction 
against destruction of bin by lessee’s 
execution creditors until filing of com- 
_ plaint in foreclosure suit and that 
- elaim for lien was invalid because it 
described more land than was subject 
to lien. Smith-Hurd Stats. ¢. 82, § 1 et 
-  geq.—Alexander Lumber Co. v. Swindle- 
 hurst, 32 N.H.2d ee 309 Ill.App. 433. 


Ky. Where materialman _ collected, 
on his lien for materials furnished, a 
- gum which was more than material- 
man’s pro rata part of contract price 
of house, that materialman did not in- 
tend to release his entire lien when he 
executed the release was immaterial, 
since he had already received more 
than he was entitled to. Ky.St. § 
-2463.—Young v. Porter-Leach Hard- 
ware Co., 148 S.W.2d 718, 285 Ky. 625. 
- Where materialman’s lien was fully 
satisfied and released before he inter- 
__ vened in an action to enforce a mate- 
rialman’s lien, materialman had no in- 
terest in the property affected, and 
could not complain of a judgment giv- 
ing another materialman lien on Own- 
-er’s home. Ky.St. § 2463.—Young v. 
Porter-Leach Hardware Co., 148 8.W. 
2d 718, 285 Ky. 625. 
easgaret= 458 
i as Wa. Where priority of incumbrances 
was involved and owner of the 20 
- houses and lots in question was in- 
solyent, lienors’ release of portion of 
fie 20 houses and lots from mechanic’s 
liens for work done on and material 
_ furnished for the 20 houses and lots 
as one project, so that work and ma- 
‘terial could not be segregated and ap- 
portioned to the particular houses and 
lots, precluded assertion of the liens 
_ upon the remainder of the houses and 
lots, as against other liens under deeds 
of trust. Code 1936, § 6426.—Weaver 
- Harland Corporation, 10 S.H.2d 547. 
30 A.L.R. 417. ‘ 
_A release of a mechanic’s lien as to 
part of the property covered thereby 
does not destroy the lien on the rest 
of the property, but, where one build- 
‘ing is released, an item for work or 
materials therein cannot be included in 
a lien on the remaining buildings. Code 
1936, § 6426—Weaver v. Harland Cor- 
poration, 10 §.H.2d 547, 1380 A.L.R. 417. 


§ 460 
: C.C.A.N.Y. The provision of the New 
_ York lien law that funds received by 

_ contractor from owner for improvement 
of realty should constitute trust funds 
in the hands of the contractor protects 
- not merely claims for labor and mate- 
 Tials, but also claims of insurance cor- 

porations for premiums on_ surety 
s bonds filed and premiums on insurance, 
for which no liens could be filed. Lien 
Law N.Y. § 36-a.—Wickes Boiler Co. v. 
_  Godfrey-Keeler Co., 121 F.2d 415, re- 
\ versing 116 I'.2d 842. 

Ill.App. Under statute imposing 
duty on owner to require of contractor, 
before payment of sums due contractor, 
a statement in writing of all parties 
furnishing materials and labor and 
amounts due or to become due each, 
an affidavit reciting that materials used 
by contractors belonged to the con- 
tractors and “were our exclusive prop- 
erty, no one haying any interest or 
claim therein, and that all of the labor 
was paid by us’, was defective in not 
stating from whom the contractors 


4 


« - 


purchased the material, and whether it 


had been paid for, and was not suffi- 
ecient to bar materialman’s claim of 
lien against owner. Smith-Hurd Stats. 
ec. 82, §§ 5, 32.—Ceco Steel Products 
Corporation v. Couri, 35 N.H.2da 810, 
311 IllLAvp. 297. 

N.Y.Sup. Under Lien Law, money 
received for work upon an improvement 
of realty is. still property of one who 
does the work, even though impressed 
with a trust in favor of creditors. Jien 
Law, §§ 86-a, 36-b.—Continental Cas- 
ualty Co. v. Ben-Mil, Inc., 22 N.Y.S.2d 
509. 175 Mise. 220. 

The Lien Law does not abrogate re- 
quirement that creditors’ claims be re- 
duced to judgment before resort is had 
to equity to compel debtor to account 
for money received for work on an 
improvement of realtv. Lien Law, §§ 
36-a, 36-b.—Continental Casualty Co. v. 
Ben-Mil, Inc, 22 N.Y.S.2d 509, 175 
Mise. 220. 

Where corporation was indebted to 
casualty company for insurance premi- 
ums, casualty company, without obtain- 
ing judgment against corporation, could 
not maintain action under Lien Law to 
compel corporation to account for mon- 
eys alleged to have been received for 
work on an improvement of realty. 
Lien Law, §§ 3, 36-a, 36-b, 36-e.—Con- 
tinental Casualty Co, v. Ben-Mil, Inc., 
22 N.Y.S.2d 509, 175 Mise. 220. 

N.Y.Sup. The Lien Law intended to 
protect all claims of subcontractors, 
architects, engineers, surveyors, labor- 
ers, and materialmen arising out of an 
improvement, and all persons within the 
protection of the statute form a class 
which should equitably share in the 
funds upon which the statute imposes 
a trust. Lien Law, § 386-a.—In re 
Marstan Plumbing Co., 28 N.Y.S.2d 190. 
176 Misc. 956. 

Tex.Com.App. A materialman, who 
had given owner notice of claim for 
material furnished subcontractor at 
time when owner’s indebtedness to 
contractor exceeded such claim, and 
who had filed and recorded proper 
account within 90 days from date of 
furnishing last item, was entitled to 
a lien for amount of claim, though con- 
tractor, after material was furnished 
and before notice was served on owner, 
had settled in full with subcontractor, 
and though materialman had not given 
owner notice as to each item of ma- 
terial furnished. Vernon’s Tex.Civ.St. 
1936, arts. 5452, 5453—W. L. MacAtee 
& Sons v. House, 153 S.W.2d 460, re- 
versing 131 S.W.2d 785. 


§ 461 
NlL.App. Even if a portion of work 
done by mechanic’s lien claimants on 
eoal mine under verbal contract with 
lessee was of character which could not 
be lienable, where lessee paid portion of 
total claim, payments would be applied 
to extinguish nonlienable portions of 
the claim, leaving the remainder lien- 
able. Smith-Hurd Stats. ec. 82, § 1 et 
seq.—Bingaman vy. Dahm, 30 N.B.2d 
509, 307 Ill.App. 432. 
§ 470 
Fla. Under Mechanics’ Lien Law, 
burden is on owner to ascertain that la- 
borers’ liens have been discharged 
through payment by contractor or else 
withhold from contractor sufficient 
funds to pay laborers amount due 
them. Acts 1935, ec. 17097, § 5, subds. 
4, 8; § 26—PFlorida Fruit Co. v. Shak- 
elford, 198 So. 841. 
§ 473 
Minn, The statute providing that 
owner may withhold from his contraec- 
tor so much of the contraet price as 
may be necessary to meet demands for 
labor or materials for which contrac- 
tor is liable to third persons, is for 
the protection of owners against de- 
faulting contractors, Mason’s Minn.St. 
1927, § 8496.—First Church of Christ, 
Scientist, v. Lawrence, 297 N.W. 99. 
A construction contract providing 
that owner should make monthly pay- 
ments of 85 per cent. of the cost of 
labor and materials furnished each 
month by the contractor, entitled con- 
tractor to only 85 per cent. of the cost 
of labor and material actually paid for 
by him in view of statute authorizing 


Ww. 99. 


§ 477 : 

Miss. Under statute providing that, 
where an owner of a building lets a 
private contract for construction and 
takes a bond, bond inures to benefit of 
laborers and materialmen, a retroactive 
or retrospective bond. is not required. 
Code 1930, § 2276.—U. S.. Fidelity & 
Guaranty Co. v. Maryland Casualty Co., 
199 So. 278. 

485 


§ 

Ark, Surety on contractor’s bond 
could not escape liability for materials 
sold directly to. building owner on 
ground that bond had no relation to 
contracts of owners with a third party 
where contract, plans and specifications 
provided for papering to the taste of 
the owner and contractor made an 
allowance of certain sum to cover the 
cost of such materials and it made no 
difference to surety whether materials 
were furnished by contractor or owner. 
Pope’s Dig. § 8876,—Trinity Universal 
Ins. Co. vy. Willbanks, 144 S.W.2d 1092. 

La.App. In suit against building 
contractor and surety on his bond in 
favor of owner, subcontractor, laborers. 
and materialmen for balance due plain- 
tiff for labor and material furnished to 
subcontractor, plaintiff could not re- 
cover amounts charged for trips not 
shown to have had anything to do with 
the job, especially as they could not 
be considered material or labor which 
went into the job.—Eddington vy, Mary- 
land Casualty Co., 197 So. 195. 

In suit against building contractor 
and surety on his bond for balance 
due plaintiff for material and labor fur- 
nished to subcontractor, plaintiff could 
not recover amount of cash advanced 
by him to subcontractor, where pur- 
pose for which money was used was 
not shown, as it could not. be charged 
as material or labor on the job.—Hd- 
gington v. Maryland Casualty Co., 197 

oO. é 

In suit against building contractor 
and surety on his bond for balance 
due plaintiff for material and labor fur- 
nished plumbing subcontractor, plain- 
tiff could not recover amount of cash 
paid by him for plumbing labor, in 
absence of assignment of _ laborer’s 
claim therefor to plaintiff—Hddington 
vy. Maryland Casualty Co., 197 So. 195. 

Miss. Where contractor under con- 
tract with federal government for con- 
struction of levee earthwork sublet a 
portion of contract and subco1..ractor 
after performing part of subcontract 
assigned it to another, and assignee of 
subcontract executed a bond for pay- 
ment of all debts incurred for labor 
and materials, assignee’s contract and 
bond provided by it clearly indicated 
that parties did not intend that as- 
signee was to assume liabilities incur- 
red. by subcontractor, and, under doc- 
trine of “expressio unius est exclusio 
alterius,” assignee’s contract and bond 
would not be construed “retroactively,” 
so as to impose liability upon assignee 
and its surety for liabilities incurred 
by subcontractor. Code 1930, § 2276; 
40 U.S.C.A. § 270.—U. S8.. Fidelity & 
Guaranty Co. v. Maryland Casualty Co., 
199 So. 278. 

The statute providing that, where an 
owner of a building lets a private con- 
tract for construction and takes a bond, 
bond inures to benefit of laborers and 
materialmen, does not cover labor and 
materials furnished to a subcontractor. 
Code 1930, § 2276.—U. S. Fidelity & 
Guaranty Co. v. Maryland Casualty Co., 
199 So. 278. 


Where subcontractor of a part of 
contract with federal government for 
construction of | levee earthwork as- 
signed subcontract to another, and as- 
signee executed a bond for payment of 
all debts incurred for, labor and ma- 
terials, and assignee thereafter sublet 
eontract back to assignor, assignor be- 
came subcontractor of assignee, under 
statute providing that, where an owner 


‘ 


Okl. Where owners were financing 
construction of filling station through 
loan agency and were interested in pre- 
venting the filing of liens against the 
property, an agreement by owners to 
pay account for materials if material- 
man would forego filing of lien was 
supported by consideration and entitled 
owners after they had paid the ac- 
count to recover on contractor’s surety 
bond, though in general the contractor 
and surety on his bond are liable only 
if a valid lien is perfected against the 
property.—Wooten v. Warmack, 112 P, 
2d 796, 1384 A.L.R. 313; ; 


.Pa.Com.Pl. Where a bond given to 
secure performance of a private con- 
struction contract is conditioned not 
only upon the faithful performance of 
the contract, but also upon prompt pay- 
ment “for all material and labor used 
in the specified construction’, a materi- 
alman, who has furnished materials for 
the construction and remains unpaid, 
may maintain an action on the bond 
against the surety as a third party 
beneficiary.—Crane Co. v. National Cas- 
ualty Co., 40 D. & C. 649. 

Tex.Civ.App. The liability of surety 
on subcontractor’s bond, naming origi- 
nal contractor as obligee, to material- 
man for materials furnished subcon- 
tractor must be determined by the 
intentions of the subcontractor and 
surety as expressed and necessarily im- 
plied by terms of contract between 
subcontractor and original contractor 
and terms of bond.—Employers Lia- 
bility. Assur. Corporation, Ltd.,  v. 
Trane Co., 153 S.W.2d 848. 


Where contract between plumbing 
subcontractor and original contractor 
for construction of nurses’ home for 
county and city provided that attached 
bond, to be executed by subcontractor 
and naming original contractor as ob- 
ligee, should become a part of the con- 
tract between subcontractor and origi- 
nal contractor, such contract became 
a part of the bond, and the two instru- 
ments, when construed as one, rendered 
subeontractor and surety jointly and 
severally liable for their performance. 
'—Employers Liability Assur. Corpora- 
tion y. Trane Co., 153 S,W.2d 848. 

Where the defeasance clause in bond 
of subcontractor, payable to original 
contractor, contains only such provi- 
sions as are necessary to protect origi- 
nal contractor, the obligation of bond 
will be deemed one of “indemnity” and 
will not inure to the benefit of any 
other person, but if provisions and ob- 
ligations of defeasance clause are not 
necessary for protection of original 
contractor, owner or obligee named 
under certain conditions, such bond 
will inure to the benefit of those who 
furnish labor and materials to subcon- 
tractor.—Employers Liability Assur. 
Snr pocatton vy. Trane Co., 153 S.W.2d 


§ 489 
Ark. Where construction contract 
provided that general conditions of 


contract, specifications and drawings 
formed the contract and were as fully 
a part thereof as if thereto attached, 
and that contractor should furnish 
surety bond equal to 200 per cent. of 
contract price which was $7,798, and 
premium charged for bond issued which 
covered 100 per cent. of contract price 
would have been no more if 200 per 
cent. provision had been complied with, 
and bond required surety’s consent for 
an alteration in excess of 10 per cent. 
of contract price, surety was not dis- 
charged from liability on theory that 
revision of contract price to $9,389.85, 
was an alteration in excess of ten per 
cent. of contract price, without consent 
‘of surety, since 200 per cent. provision 
would be read into bond so as to dou- 
ble the amount, making it $15,596.— 


. tracto 
home for city and county had executed 


a Nae kt ly 
Where original con- 
eonstruction of nurses’ 


- Tex.Civ.App. 
for 
bond in compliance with statute, and 
contract between original contractor 
and plumbing subcontractor obligated 
subcontracter to pay promptly when 
due for all labor and materials used 
and required and provided that bond 
to be executed by subcontractor, pay- 
able to original contractor, conditioned 
upon faithful performance by subcon- 
tractor of all provisions of subcontract, 
should become a part of such subcon- 
tract, materialman could sue in own 
name on bond for materials furnished 
subcontractor and unpaid for. Ver- 
non’s Ann.Ciy.St. art. 5160.—Hmployers 
Liability Assur. Corporation v. Trane 
Co., 153 S.W.2d 848. 

Where obligation of subcontractor 
and surety to pay promptly when due 
for materials and labor furnished and 
required was such as Was unnecessary 
for protection of original contractor, 
named as obligee in bond, laborers 
and materialman, having claims against 
subcontractor, could sue in own names 
on subcontractor’s bond, although they 
were not known at time obligation was 
entered into.—Employers Liability As- 
sur. Corporation v. Trane Co., 153 S. 
W.2d 848. j 
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§ 

Ill.App. In an action by jobbers ona 
bond executed under the mechanie’s lien 
law of another state, for materials fur- 
nished to a subcontractor by material- 
men in the latter state pursuant to an 
agreement with the jobbers, the trial 
court erred in excluding testimony as- 
to an oral agreement between the job- 
bers and the subcontractor, thus pre- 
venting the jobbers from proving the 
agreed price or reasonable value of 
the materials, and in holding that a 
certain release executed by the jobbers 
to the general contractor was unam- 
biguous.—Ekstrand v. Severin, 31 N.E. 
2d 435, 308 Ill.App. 321. 

La.App. In suit against building 
contractor and surety on his bond for 
balance due plaintiff for labor and ma- 
terial furnished to subcontractor, evi- 
dence was insufficient to show that 
amount sued for was excessive, though 
there was some testimony that enough 
material was furnished to finish two 
jobs such as that involved, where 
there was no evidence as to what part 
of material was excessive and there 
was testimony that all materials sued 
for were delivered to the job on sub- 
contractor’s order and receipted for.— 
Eddington v. Maryland Casualty Co., 
197 So. 195. 


§ 499 

Minn. An owner who defended a 
previous action arising by reason of 
te contractor’s default under a con- 
struction contract could recover on the 
contractor’s surety bond the amount of 
attorney’s fees incurred in that ac- 
tion, regardless of whether they had 
been paid.—First Church of Christ, 
Scientist, v. Lawrence, 297 N.W. 99. 

§ 501 

Mo. The primary purpose of the 
mechanie’s lien statutes providing for 
determination, in suit to foreclose me- 
ehanie’s lien, of rights of parties hay- 
ing interest in realty is to protect 
owners and others interested .in the 
property from multiplicity of suits 
rather than restriction of rights of lien 
claimants. Rev.St.1939, §§ 8570, 8571, 
8573, 3576, Mo.St.Ann. §§ 3180, 3181, 


3183, 3186, pp. 5008, 5010, 5012, 5014. 
—Chance v. ph et tea ae S.W.2d 3878. 
La.App. The statute authorizing 


party holding mechanic’s lien claim 
against any citizen of state to insti- 
tute suit on claim before any compe- 
tent court having territorial jurisdic- 
tion of property, regardless whether 
owner is domiciled in parish where 
property is situated, was enacted to 
give a laborer or furnisher of mate- 
rials and supplies a right to sue own- 
er of property for the improvements 
on which the work was done or sup- 


or through a duly 


when he has had the work 


,man under a stop notice. 


fe a D i SSE. i ; , ; 
plies furnished, whe 


has contracted with laborer | 
nisher for work to be done, a 


through a contractor. Act NOL 
1886.—General Lumber & Suppl. 
v.. McLellan, 200 So. 501: . 
Where owner had work done on his 
property by independent contracto 
one who furnished materials t 
tractor was not entitled to sue 
for materials furnished in pa 
where property was situated by 
tue of statute authorizing party h 


such claim before any competent 
having territorial jurisdiction 
property, regardless whether o } 
domiciled in parish where property | 
situated. Act No. 16 of 1886.—General 
nave 0 
So, 501, ite te 


upon the property involved. Rev 
1935, § 3324 et seq.—Westing! 
Hlectric Supply Co. v. Franklin In 
tute of State of Pennsylvania f ? 
motion of Mechanic Arts, 21 A.2d 204 
§ 507 Ais adeel 
eonstruction compa 

and a contractor to which plaintiff 
nished building materials for use 
building owned by company in 
tion of contract between contr 
and company were ‘necessary 
to suit to enforce a mechan 
for materials, and a judgment 
contractor was a _ prerequisit 
judgment enforcing a lien agai 
company. Mo.St.Ann. § 316 
—Reis-Moran Lumber Co. 


after defendant’s lien claim in 
collateral action was filed, or sot 
to be enforced by foreclosure procee 
ings, where complaint alleged mere 
that defendant claimed a right to 
lien in the prior action and did n 
allege that mechanic’s lien claim w 
filed or that foreclosure proceedin 
mere begun.—Hilton v, Reed, 116 
Mo.App. Where owners of land 
which contractor reconstructed 
ing for lessee were not made parties 
proceeding by contractor to for 
mechanie’s lien, foreclosure was_ 
to the owners who were entitled 
join removal of a portion of bu 
by purchaser on foreclosure. M 
Ann. §§ 3165, 3181. pp. 4996, 5: 
Burgess v. Joplin Lumber Co., 14 
W.2d 1004. . ‘ si 


does not have personal knowled 
facts does not permit him to sa 
he cannot be ‘‘satisfied with correctnes, 
of claim” of subcontractor or materia 
; N.J.S.A. (2 
60-119.—Tile Wholesalers & Importers 
Vag ruppert, 17 A.2d 607, 125 N.J.D. 


N.Y.App.Div. Where 22 items of 
work under a contract for the construc-. 
tion of a garage were not properly per- — 
formed and such items pervaded the 
whole job, being both structural and — 
superficial, and were of a value in ex- 
cess of 24% per cent. of the contract 
price, such contract had not been “sub- 
stantially performed,’ and hence con- 
tractor was not entitled to foreclosure 
of mechanic’s lien for unpaid balance of 
contract price even after deducting 
damages for such defect.—Cassino y. 
Yacevich, 27 N.¥.8.2d 95, 261 App. 
Div. 685. 

§ 523 


Fla. Where property owner was es- 
topped to deny agency of person con- 


ew 


an 


f 
5 


=. 


¥ 


aa 


'§ 524 


tracting for materials, and last of ma- 
terials were furnished on October 13, 
1937, and claim of lien was filed within 
three months of such date, suit to en- 
force mechanic’s lien filed within year 
after filing of claim of lien was in sub- 
stantial compliance with Mechanics’ 
Lien Act. Acts 1935, ce. 17097, § 21.— 
Roughan y. Rogers, 199 So. 572. 
2. 


La. A statutory materialman’s lien 
prescribes in one year unless prescrip- 
tion is interrupted as provided by stat- 
ute. Act No. 298 of 1926, § 12, as 
amended by Act No. 323 of 1938— 
Shreveport Long Leaf Lumber Co. v. 
Wilson, 197 So. 566, 195 La. 814. _ 

Amendment to materialmen’s lien 

statute which did not change substan- 
tive part of original statute but 
changed procedure required to be fol- 
lowed in order to interrupt running of 
prescription, so that prsecription would 
not be interrupted by mere filing of 
suit and reinscription of lien in mort- 
gage records was necessary was “rem- 
edial” in nature and was therefore ap- 
plicable to lien which was created pri- 
or to enactment of the amendment. 
Act No. 298 of 1926, § 12, as amended 
by Act No. 323 of 1938.—Shreveport 
Long Leaf Lumber Co. v. Wilson, 197 
So. 566, 195 La. 814. 
- The manifest purpose of amendment 
to materialmen’s lien statute was to 
substitute a new and different method 
of procedure for interrupting or sus- 
pending running of prescription against 
the lien. Act No. 298 of 1926, § 12, 
as amended by Act No. 323 of 1938. 
—Shreveport Long Leaf Lumber Co. 
vy. Wilson, 197 So. 566, 195 La. 814. 

The word “hereafter” as used in 
amendment to materialmen’s lien stat- 
ute which provided that the statute 
should be amended and reenacted “so 
as to read hereafter as follows” did 
not require the amendment, the only 
purpose of which was to substitute dif- 
ferent method of procedure for inter- 
rupting running of prescription against 


_ lien, to be construed to operate pros- 
pectively only. Act No. 298 of 1926, 


§ 12, as amended by Act No. 323 of 
1988.—Shreveport Long Leaf Lumber 


Go. v. Wilson, 197 So. 566, 195 La. 814. 


La. Where lumber company failed 
to have its lien for material furnished 
for construction of building, reinscribed 
in mortgage records within one year 
after recordation of the lien, the lien 
was prescribed, and thereafter was in- 
effective, even as against the owner of 
the building. Act No. 298 of 1926, § 
12, as amended by Act No. 3823 of 
1938.—Shreveport Long Leaf Lumber 
Co. v. Wilson, 197 So. 566, 195 La. 814. 

Under statute if a materialman’s lien 


- ig not reinscribed within one year, it 


eeases to exist and thereafter affects 
no one, Act No. 298 of 1926, § 12, as 
amended by Act No. 323 of 1938.— 
Shreveport Long Leaf Lumber Co. v. 
Wilson, 197 So. 566, 195 La. 814. 
Where lumber company brought ac- 
tion in rem to have materialman’s lien 
recognized and enforced, and reserved 
right to proceed against nonresident 
owner of. the improved property, the 
trial court on determining that the lien 
was prescribed properly dismissed the 
suit. Act No. 298 of 1926, § 12, as 
amended by Act No. 323 of 1938.— 


* Shreveport Long Leaf Lumber Co. v. 


Wilson, 197 So. 566, 195 La. 814. 
Mo.App. Where nearly six years had 
elapsed from time petition in mechanic’s 
lien suit was filed until publication 
service, and in meantime person to 
whom materials were furnished had 
moved away, deputy sheriff who made 
return on first writ of summons had 
left state, and plaintiff’s attorney, who 
had directed first summons to be re- 
turned unexecuted, and two of parties 
involved in suit, had died, unnecessary 
delay in prosecuting action to final 
judgment required dismissal of suit. 
Mo.St.Ann. § 3172, p. 5001.—Hill-Behan 
Lumber Co. v. Sellers, 149 S.W.2d 465. 


§ 530 
Alaska. Partial payment on claim of 
holder of materialman’s lien is not a 
“credit” within the statute providing 
that a lien shall bind an improvement 
only six months after filing unless ac- 


MECHANICS’ LIENS 
tion be brought within that time, or, if 
a “credit” is given, then six months 
after expiration of such credit. Comp. 


Laws 1933, § 1989.—Rutherford v. 
Maki, 9 Alaska 350. 


Mich. In certain statutory proceed- 
ings, such as foreclosure of mechanic’s 
lien, filing petition or bill of complaint 
is the “beginning of the suit” within 
statute providing that suits in chancery 
shall be commenced by filing bills of 
complaint, and upon filing of bill the 
plaintiff shall be entitled to chancery 
summons and other process. Comp. 
Laws 1929, § 14068.—Home Sav. Bank 
v. Young, 295 N.W. 474, 295 Mich. 725. 

Mo.App. A mechanic’s lien suit is 
“commenced” when petition is filed, 
within meaning of statute requiring 
that mechanic’s lien suit be commenced 
within 90 days after filing the lien, pro- 
vided issuance and service of summons 
is not obstructed or delayed by plain- 
tiff or its attorney, though summons is 
not actually issued until after expira- 
tion of 90-day limitation period. Mo.St. 
Ann. § 3172, p. 5001.—Hill-Behan Lum- 
ber Co. v. Sellers, 149 S.W.2d 465. 

The return of issuance of summons in 
mechanic’s lien suit signed by sheriff, 
which stated that summons was re- 
turned unexecuted by order of plain- 
tiff’s attorney, was “prima facie evi- 
dence” that writ was unexecuted by or- 
der of plaintiff's attorney. Mo.St.Ann. 
§ 3172, p. 5001.—Hill-Behan Lumber 
Co. v. Sellers, 149 S.W.2d 465. 

Where mechanie’s lien suit was filed 
by claimant on last day allowable under 
statute requiring that mechanic’s lien 
suit be commenced within 90 days after 
filing the lien, and thereafter writ of 
summons was returned unexecuted be- 
fore return day by order of claimant’s 
attorney, action was not ‘“‘commenced” 
within 90-day period within meaning of 
statute. Mo.St.Ann. § 3172, p. 5001.— 
Hill-Behan Lumber Co. v, Sellers, 149 
S.W.2d 465. 


§ 545 

Ill.App. The lack of a necessary par- 
ty in a suit to foreclose a mechanic’s 
lien, if objection is properly raised, will 
operate to deprive a foreclosing lien 
claimant of his right to proceed until 
he makes omitted necessary party a 
party to his proceeding. Smith-Hurd 
Stats. c. 82, § 1 et seq.—Bingaman vy. 
Dahm, 30 N.H.2d 509, 307 Lll.App. 432. 

The Mechanics’ Lien Act contemplates 
but one suit for enforcement of liens, 
in which all the lien claimants and oth- 
er persons known to be interested in 
the premises must be joined either ag 
complainants or defendants, so that the 
court can adjust all equities and render 
a decree in relation to the distribution 
of the proceeds. Smith-Hurd Stats. e. 
82, § 1 et seq.—Bingaman v. Dahm, 30 
N.H.2d 509, 307 Ill.App. 482. 

§ 549 

Mo.App. A construction company 
and a contractor to which plaintiff 
furnished building materials for use 
in building owned by company in exe- 
cution of contract between contractor 
and company were ‘‘necessary parties” 
to suit to enforce a mechanic’s lien 
for materials, and a judgment against 
contractor was a prerequisite to a 
judgment enforcing a lien against the 
company. Mo.St.Ann. § 3165, p. 4996. 


—Reis-Moran Lumber Co. vy. Putney 
Roofing Co., 147 S.W.2d 172. 
§ 550 
Fla. Decree enforcing mechanic’s 


lien against widow of deceased owner 
of undivided two-thirds interest in 
improved realty for whom services had 
been performed and materials furnish- 
ed was not void as “brutum fulmen’” 
because of fact that owner of other 
undivided one-third interest in the real- 
ty was not made a party defendant. 


Acts 1935, c. 17097, §§ 1 et seq., 8, 
subds. 1, 2; 31.—Browne vy. Park, 
198 So. 462. 

Mo.App. Where owners of land on 


which contractor reconstructed building 
for lessee were not made parties in 
proceeding by contractor to foreclose 
mechanic’s lien, foreclosure was void as 
to the owners who were entitled to en- 
join removal of a portion of building 


“Sy 


by purchaser on foreclosure. Mo.St. _ 


Ann. §§ 3165, 3181, pp. 4996, 5010.— 
Burgess v. Joplin Lumber Co., 145 8S. 
W.2d 1004. ana 


§ 

Iil.App. In suit to foreclose mechan- 
ic’s lien, defendants’ objection as to 
nonjoinder of necessary parties because 
there were other unpaid claimants who 
were not made parties to the suit could 
not be maintained, where record 
showed that claims for lien, upon which 
defendants based their contention of 
omission of necessary parties, were un- 
enforceable at time objection was first 
raised by defendants. Smith-Hurd 
Stats. c. 82, § 1 et seq.—Bingaman v. 
Dahm, 30 pS ee ae 307 Ill.App. 432. 

556 

Del.Super. A general contractor was 
was a “necessary party’? defendant to a 
suit by. subcontractor against owner to 
enforce a mechanic’s lien, since no 
“privity of contract” existed between 
owner and subcontractor and the final 
determination of subcontractor’s claim 
would be an adjudication of owner’s 
right under statute to withhold from 
general contractor an amount due under 
original contract sufficient to discharge 
subcontractor’s lien. Rev.Code 1935, § 
3324 et seq.—Westinghouse Wlectric 
Supply Co. v. Franklin Institute of 
State of Pennsylvania for Promotion of 
Mechanic Arts, 21 A.2d 204. 

The fact that general contractor was 
not made a party defendant under cap- 
tion of subcontractor’s statement of 
claim for mechanic’s lien was not ma- 
terial, since the creation of essential 
parties does not originate until precipe 
is filed, upon which writ of scire facias 
is duly issued. Rev.Code 1935, § 3324 
et seq.—Westinghouse Dlectrie Supply 
Co. v. Franklin Institute of State of 
Pennsylvania for Promotion of Mechanic 
Arts, 21 A.2d 204. 


§ 557 

Iu.App. A court will not dismiss a 
suit to foreclose a mechanic’s lien sim- 
ply because of nonjoinder of necessary 
parties, unless it appears that decree 
will have effect of depriving an omitted 
party of his property rights, or of un- 
necessarily burdening an owner of 
property with a multiplicity of suits. 
Smith-Hurd Stats. c. 82, § 1 et seq.— 
Bingaman v. Dahm, 30 N.H.2d 509, 307 
Tl. App., 432. 

§ 558 

Del.Super. Where general contractor 
was designated in body of subcontrac- 
tor’s statement of claim, but was not in 
the caption thereof nor by the preecipe 
nor scire facias issued thereon made a 
party defendant to subcontractor’s suit 
against owner to enforce his mechanie’s 
lien, subcontractor was entitled to have 
general contractor made a party defend- 
ant to suit upon application, notwith- 
standing such application was not filed 
until after expiration of statutory 
period for filing an original mechanie’s 
lien action. Rev.Code 1935, §§ 3324 et 
seq., 4888.— Westinghouse Hlectrie Sup- 
ply Co. v. Franklin Institute of State 
of Pennsylvania for Promotion of Me- 
chanic Arts, 21 A.2d 204. 

In order to make general contractor 
a party defendant to subcontractor’s 
suit against owner to enforce me- 
echanic’s lien after the return date of 
the writ of scire facias has_ passed, 
the proceeding may be stayed and a 
writ of scire facias issued commanding 
the appearance of general contractor at 
a date designated therein, or a rule may 
be granted, returnable within a reason- 
able time and before final adjournment 
of the term of court at which original 
scire facias was returnable, requiring 
general contractor to show cause why 
he should not be brought in and made 
a party defendant; the second method 
of procedure being preferred. Rey. 
Code 1935, §§ 3324 et seq., 4888.—West- 
inghouse Electric Supply Co. v, Frank- 
lin Institute of State of Pennsylvania 
for Promotion of Mechanic Arts, 21 
A.2d 204, 


§ 559 
Iil.App. Subcontractor was entitled 
to intervene in an action to foreclose 
mechanics’ liens, notwithstanding that 
those against whose property the me- 
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several remedies at the same time for 
the satisfaction of his claim, so long as 
there is only one satisfaction, and the 
pursuit of one or all of them cannot be 
construed as a “waiver” of any rights 
of the lienor so long as there is only 
one satisfaction. Smith-Hurd Stats. ec. 
82, § 1 et seq.—Stankiewicz v. Irvine, 
35 N.H.2d 433, oan ae 673. 
5 


Alaska. In a materialman’s lien ac- 
tion, the remedy is part of the right, 
and a complaint which shows the action 
was not commenced within time limited 
by statute to foreclose a lien is bad as 
to the lien feature, and the demurrer of 
other lien claimants will be sustained 
upon the ground that the complaint 
fails to state a cause of action against 
them. Comp.Laws 19838, 1989.— 
Rutherford v. Maki, 9 Alaska 350. 

Wash. In action for balance due un- 
der building contract and to foreclose 
lien, complaint incorporating by refer- 
ence contract which .conditioned final 
payment upon procurement of an archi- 
tect’s certificate and release of all liens 
and claims arising out of performance 
of contract and alleging that sole 
ground upon which owner refused to 
pay was that a marquee was defective 
was not generally demurrable on 
ground that it was admitted that the 
marquee was defective where it was ap- 
pareut from whole complaint that de- 
fendants contended that marquee was 
defective and not that such was actual 
fact.—Lidral Const. Co. v. Parker, 113 
P.2d 1022. 


§ 574 

Ga. In a subcontractor’s suit against 
the contractor, owner, and a bank hold- 
ing the proceeds of foreclosure sales of 
the premises under security deeds, a 
petition to foreclose the subcontractor’s 
lien is not subject to general demurrer 
because combining in a gross sum the 
claim for materials with a claim for 
labor; the subcontractor being entitled 
to a lien at least for the materials. 
Code 1933, § 67-2001, subd. 2.—Hast 
Atlanta Bank y. Limbert, 12 S.H.2d 
865, 191 Ga. 486. 


§ 587 
Wash. In action for balance due on 
building contract and to foreclose lien, 
complaint incorporating by reference 


* contract which provided that final pay- 


ment was not to become due until con- 
tractor secured architect’s certificate 
and had delivered to owners releases of 
all liens arising out of performance of 
contract, and alleging that after archi- 
tect’s certificate had been secured and 
demand for payment of balance due, 
defendant refused to pay balance solely 
on ground that a marquee was defec- 
tive was not generally demurrable on 
ground that provision for release of 
liens was not complied with since al- 
legations raised issue of waiver of pro- 
vision.—Lidral Const. Co. v. Parker, 113 
P.2d 1022. 

In action for balance due under build- 
ing contract and to foreclose lien, com- 
plaint incorporating by reference con- 
tract providing that final payment was 
not to become due until contractor had 
delivered to owners releases for all liens 
arising out of performance of contract 
and alleging that only claim of named 
claimant was unsatisfied and that con- 
tractor was ready and willing to pay 
such claim, but that owner refused to 
pay balance due solely on ground that 
marquee was defective was not gener- 
ally demurrable on ground that there 
was no allegation that the mentioned 
lien was the only unsatisfied lien since 
allegation was susceptible to construc- 
tion that there were no other unsatis- 
fied liens.—Lidral Const. Co. v. Parker, 
113 P.2d 1022. 


§ 637 > 
Cal.App. One seeking to foreclose 
mechanic’s lien was required under 


statute to plead and prove that he was 
a duly licensed contractor during per- 
formance of the contract, which was 
basis for his mechanic’s lien. Gen.Laws 


Drought an ac- 


1 


i] 


be defeated because of inconsistency 


: ._, _ § 638 
Mo. The right of a_ subcontractor 
who furnished brick to lien should not 


between pleadings and proof, in that 
such subcontractor’s lien statement 
and cross-complaint in suit for enforce- 
ment were against a “brick laying 
company”, where finding was against 
particular person, where there was evi- 
dence that such person was the com- 
pany named in the pleadings.—Fuhler 
v. Gohman & Levine Const. Co., 142 
S.W.2d 482, 
641 


§ 

Fla. One claiming a mechanic’s lien 
has burden of showing or fully estab- 
lishing strict compliance with each 
statutory provision relating to such a 
lien. Acts 1935, ec. 17097, § 1 et seq.— 
Browne v. Park, 198 So. 462. 

Mich. Where particular item was im- 
properly included in claim of mechanic’s 
lien, lumber company had burden of 
proving that inclusion was free from 
ulterior purpose and _ inadvertently 
made.—Currier Lumber Co. vy. Ruoff, 
299 N.W. 163, 298 Mich. 505. 

§ 6538 

Fla. In suit to foreclose a material- 
man’s lien, wherein defendants claimed 
that there was due them from plaintiff 
additional sums paid by them which 
under contract of construction were to 
be paid by plaintiff, an ex parte affi- 
davit of one of defendants itemizing ex- 
tra costs was improperly admitted and 
could not be considered in determining 
extra costs for which defendants were 
entitled to recover.—Renuart Lumber 
Yards v. Finn, 198 So. 828. 


° § 676 
C.C.A.Fla. In suit to enforce con- 
tractor’s lien existing: under Florida 


law, evidence established that it was 
intention of the parties that subcon- 
tracts should be let by contractor with 
approval of architects, so that owner 
was liable for subcontracts so let. 
Comp.Gen.Laws Fla.Supp. § 5396(1) et 
seq.—Franklinville Realty Co. v. Arnold 
Const. Co., 120 F.2d 144, 

Ark. In suit to establish and fore- 
close a lien against defendant’s dwell- 
ing for value of materials furnished 
defendant for use in repairing dwell- 
ing, evidence justified conclusion that 
plaintiffs had perfected and acquired 
a lien for materials on defendant’s 
property and that there had been com- 
pliance with statutory requirements as 
to lien. Pope’s Dig. §§ 8865-8881.— 
Brannan y. Paul Sanders & Son, 144 S. 
W.2d 474, 


Ky. In action against corporation 
and others to establish a mechanics’ 
lien wherein corporation cross-com- 
plained against one of others and his 
wife alleging that corporation had 
agreed to issue stock to other and to 
elect him its president if he would ac- 
quire for benefit of corporation the 
property on which hotel was built and 
would secure release of claims against 
the property, and that thereafter’ cor- 
poration complied with agreement but 
that other refused to transfer the prop- 
erty to corporation on ground that 
wife was not a party to agreement 
and that her money was used to ac- 
quire the property and to secure re- 
lease, evidence sustained adjudication 
of a lien and recovery by corporation 
from other personally, on theory that 
wife was jointly interested in contract 
with husband, that he was her agent, 
and that wife was acting as trustee for 
the corporation.—Whitaker v. Howell & 
Goins, 143 S.W.2d 179, 283 Ky. 738. 


§ 681 

C.C.A.Fla.. In suit to enforce con- 
tractor’s lien existing under Florida 
law, evidence sustained finding that 
representative who looked after the in- 
terests of the owner, was empowered to 
represent the owner, and that, within 
the scope of his apparent authority, he 
approved subcontracts let by contractor. 
Comp.Gen.Laws Fla.Supp. § 5396(1) et 
seq.—Franklinville Realty Co. v. Arnold 
Const. Co., 120 F.2d 144. 

Evidence that owner of beach house, 
constructed by contractor, employed a 


tablished that owner “ratified” the let- — 
ting of the subcontracts by contractor | 
even if it was not authorized by the 
contract, and owner could not complain 
thereof in contractor’s suit to enforce EB 
contractor’s lien existing under Florida 
law. Comp.Gen.Laws Fla.Supp. § 5396. 
(1) et seq.—Franklinville Realty Co. v. — 
Arnold Const. Co., 120 F.2d 144. _ 
Fla. In suit to enforce mechanics’ ~ 
lien against improved separate property 
of married woman, evidence warranted ~ 
finding that married woman knew of 
purchase of materials by’ her fath ‘ 
and by her acquiescence and silence al- 
lowed plaintiff to deliver the materials 
to its prejudice, and that married wo- 
man was ‘therefore “estopped” to deny | 
agency of father. Acts 1935, ec. 17097. 
—Roughan v_ Rogers, 199 So_ 572. 
La.App. Where an independent con- — 
tractor, who was furnished materials — 
by plaintiff, erected a swimming pool 
on defendant’s premises and thereafter — 
added an extension to defendant’s — 
house and made other repairs there- — 
on, evidence, including testimony 
contractor, established that work wa 
done under two é 


to preserve 
nished in 
Act. No. 


with husband in giving second 
deed on tenement property, which 
owned by entirety, in order to o 
funds for making of improveme 
thereon for purpose of enhancing ren - 
al value thereof, showed that she con 
curred with husband in having wor 
done for their mutual use and_ ben 


struction improvements ie 
against property for amounts due the 
—Magidson v. Stern, 148 S.W.2d 14: 

Mo.App. Evidence warranted deni 
of mechanic’s lien on farm owned — 
husband and wife as tenants by the en 
tirety, on ground that contract for p 
chase of material was made only 


husband was not agent of wife in 
chasing material, and that wife did 
ratify husband’s purchase of mat 
and that lien claim was not filed with 
six months after furnishing of la: 
items of material. Mo.St.Ann. § 315 
et seq., p. 4972 et seq.—La Crosse Lu 4 ’ 
ber Co. v. Goddard, 151 S.W.2d 455. f 
fi 


§ 684 *% ya ies 
Ky. In action by partnership en 
gaged in building construction is es- 
tablish a mechanics’ lien, evidence sup- 
ported finding that statement asserting 4 
a lien was filed in county clerk’s of- tan 
fice within six months after last work — 
or materials were furnished as r 
quired by statute. Ky.St. § 2468.— 
Whitaker v. Howell & Goins, 143 S.W. | 
2d (179, 288 Ky.) 738: eae ‘ 


La.App. Where an independent con- | 
tractor, who was furnished materials 
by plaintiff, erected a swimming pool 
on defendant’s premises and there- _ 
after added an_ extension to defend-_ 
ant’s house and made other repairs 
thereon, evidence, including testimony — 
of contractor, established that work 
was done under two separate con- 
tracts, and that plaintiff's claim for a 
mechanic’s lien was not filed within 
time to preserve lien for materials 
furnished in erecting swimming pool. 
Act No. 298 of 1926, as amended.— 
General Lumber & Supply Co. vy. Me- 
Lellan, 200 So. 501. 

Mo.App. Evidence warranted denial 
of mechanic’s lien on farm owned by 
husband and wife as tenants by the en- 
tirety, on ground that contract for 
purchase of material was made only be- 
tween plaintiff and husband, and that 
husband was not agent of wife in pur- 
chasing material, and that wife did not 


§ 685 | 

ratify husband’s purchase of material, 

and that lien claim was not filed within 

six months after furnishing of last 

items of material. Mo.St.Ann. § 3156 

et seq., p. 4972 et seq.cLa Crosse Lum- 
t ber Co. v. Goddard, 151 S.W.2d 456. 


\ § 685 

. WLApp. Evidence, including lease of 
‘ eoal mine under which lessee was oper- 
f ating, nature of work done by mechan- 
 ie’s Jien claimants under verbal con- 
tract with lessee, special adaptability of 
results of claimants’ labor for use of 
the mine, and the effect of such labor 
in placing property in condition for the 
( use for which it was intended, estab- 
ae lished that claimants’ labor was proper- 

‘Jy lienable under Mechanics’ Lien Act. 
ow Smith-Hurd Stats. e. 82, § 1 et seq.— 

- _Bingaman v. Dahm, 30 N.E.2d 509, 307 
 “TiLApp. 432. 

Sele § 686 

_ Ark. In suit to foreclose a lien 
against defendant’s dwelling for value 
of materials furnished for use in re- 
_ pairing dwelling, evidence sustained 


_ furnished defendant and used in repair- 
ing dwelling and for which plaintiffs 
were entitled to lien against dwelling 
and land on which it was located, not 
exceeding one acre, and of which $48.40 
was for money advanced by plaintiffs 
to pay for labor in repairing dwelling 
but that such amount did not consti- 
tute a lien against dwelling. Pope’s 
Dig. §§ 8865-8881, 8876.—Brannan v. 
Paul Sanders & Son, 144 S.W.2d 474. 
_ fil.App. Where  builder’s manager 
testified without objection as to the full 
amount of indebtedness due upon their 
claim for erecting tavern filling station, 
and that builder took a note for the in- 
debtedness which was on file in offt'e, 
foreclosure of mechanic’s lien could not 
be defeated on ground that the build- 
er accepted the note of the owner for 
the full amount of claim, and having 
failed to produce note in court, there 
was a failure to establish indebtedness, 
since, under statute, the taking of addi- 
tional security is not a waiver of lien 
pnd the necessity of producing note was 
“waived” by proof of indebtedness 
without objection. Smith-Hurd Stats. 
‘¢e. 82, § 1.—Donkle & Webber Lumber 
Co. v. Rehrmann, 33 N.E.2d 709, 310 
App. 17. 
 N.J.Sup. In action by materialman 
on stop notice against owners of resi- 
dence property under mechanic’s lien 
jaw filed when materialman was not 
paid any part of sum due, evidence 
held clearly to establish correctness of 
the claim beyond reasonable doubt, 
warranting judgment for materialman. 
aN 2:60-116 to 2:60-119.—Tile 
Wholesalers & Importers v. Ruppert, 17 
_ A.2d 607, 125 N.J.L. 597. 
Bey § 693 
In suit on mechanic’s 
i Tien contract, note and deed of. trust, 
the trial court has the discretion .on 
preliminary hearing to determine that 
certain property should be placed in 
- eustodia legis, pending a trial on the 
_ merits, and that a prima facie case has 
been made for the relief sought.—Tur- 
, cA ves vy. Groves Lumber Co., 146 S.W.2d 
nBy . 


_ Tex.Civ.App. 


In suit on mechanic’s lien contract, 
note and deed of trust, defenses that 
ark ‘all instruments were wholly void, that 

- mechanie’s lien papers showed one as 

contractor who was a “dummy” and 
total stranger to all transactions, rais- 
ing issue of homestead and fraud in 
the inception of purported lien con- 
: tracts were simply fact questions for 
. adjudication on final trial so that mat- 

ter of appointment of receiver was pri- 

i marily within trial court's discretion. 
Vernon’s Ann.Civ.St. art. 2293, subd. 2; 
art. 5932, § 9(3).—Turner v. Groves 
Lumber Co., 146 S.W.2d 422, 

In suit on mechanic’s lien ‘contract, 
note and deed of trust where defense 
was that instruments were wholly in- 
valid, that mechanic’s lien papers 
showed one as contractor who was a 
“dummy” and total stranger to tra)isac- 
tions, raising issue of homestead and 
fraud in the inception of purported lien 


MECHANICS’ LIENS — 
contracts, appointment of receiver after 
notice and hearing was not an abuse. of 
discretion. Vernon’s Ann.Civ.St. art. 
2293) subd. 2; Sart: 5932; §  9(3);— 
dee v. Groves Lumber Co., 146 S.W. 
2 ‘ 


§ 694 : 

Mo. Mere delay will not in itself for- 
feit right to mechanic’s lien, and only 
unnecessary delay is prohibited by 
statute. Mo.St.Ann, § 3172, eo: 5001.— 
Fuhler vy. Gohman & Levine Const, Co., 
142 S.W.2d 482. : 

Before motion to dismiss mechanics’ 
lien proceeding because of unnecessary 
delay may be sustained, such delay 
must be established by evidence to be 
a fact. Mo.St.Ann. § 3172, p. 5001.— 
Fuhler vy. Gohman & Levine Const. Co., 
142 S.W.2d 482. 

The lapse of 10 years between date 
of instituting suit to enforce mechan- 
ics’ lien and rendition of final decree 
did not require dismissal of the syit, 
where there was procrastination by all 
parties but no proof of unnecessary de- 
lay by claimants and party opposing 
enforcement of lien did not attempt to 
exercise statutory right to hasten 
movement of the case. Mo.St.Ann. §§ 
3172, 3184, pp. 5001, 5013.—Fuhler v. 
Gohman & Levine Const. Co., 142 S.W. 
2d 482. ~ 


§ 695 ‘ 
Mo.App. In mechanic’s lien suit, trial 
court’s failure to pass on question 


whether lien took precedence over deed 
of trust was not error if trial court was 
justified in holding that plaintiff was 
not entitled to Ken.—La Crosse Lumber 
Co. v. Goddard, 151 S.W.2d 455. 


§ 707 
Okl. In action to recover for value 

of services performed under oral con~ 
tract and to foreclose materialman’s 
and mechanic’s lien for such services, 
whether services were performed un- 
der a written contract expressly exclud- 
ing such services, or under a subse- 
quent express oral contract superseding 
the written contract, was a “question 
of fact” for jury.—Producers Pipe & 
Supply Co. v. Ledger, 112 P.2d 359. 

§ 724 
See Watt and Schmidt v. 


Sheffield 
Gold' & Silver Mines Ltd. [1941] 1 
Dom.L.R. 671. 
§ 730 
Il.App. Where plaintiffs in amended 
complaint sought a mechanic’s lien 


against two tracts of land and relief 
was denied as to one of the tracts, 
finding did not bar court from adjust- 
ing the equities and granting any lesser 
relief to which the plaintiffs were en- 
titled. Smith-Hurd Stats. c. 82, § 1.— 
Donkle & Webber Lumber Co. vy. Rehr- 
mann, 33 N.B.2d 709, 310 Iil.App. 17. 
Tex.Civ.App. In action on install- 
ment note and to foreclose mechanic’s 
lien given to secure payment of note, 
defendant was not éntitled to judgment 
on jury’s negative answer to special is- 
sue inquiring whether plaintiff repaired 
certain rooms in house as agreed in 
original written contract, where evi- 
dence showed that plaintiff and defend- 
ant had changed original contract by 
mutual agreement.—Roof Maintenance 
Service v. Rabe, 147 S.W.2d 891. 


§ 731 

Tex.Civ.App. In action on _ install- 
ment note and to foreclose mechanic’s 
lien given to secure payment of note, 
where lien contract provided that tak- 
ing of possession of improvements by 
defendant should constitute an  ac- 
ceptance of improvements, plaintiff 
was entitled to judgment under ver- 
dict finding that a certain amount of 
money was due plaintiff for services 
rendered defendant, and that defend- 
ant, by taking possession of building, 
meant to accept work as complying 
with contract.—Roof Maintenance Serv- 
ice v. Rabe, 147 S.W.2d 891. 

§ 737 

Ky. Unless claimant has a valid, po- 
tential, or actual mechanic’s or ma- 
terialman’s lien, he may not avail him- 
self of the protection afforded by the 
statute making owner liable only when 
he has contracted for labor or material 
under such circumstanees that a lien 
for the payment therefor has or may 


uf attach, ‘ and: has ' 


Re Pg 


ia 


or mortgage 

property without protecting lienholder © 
before expiration of time provided by | 
law for filing and recording of_ lien. 
Ky.St. 2467a-1.—Will B. Miller Co. v. 
Peerless Lumber Co., 143 S.W.2d 735. — 
284 Ky. 93. j 

Where materialman instituted an ac- 
tion to recover a monetary judgment 
for balance due against an owner who 
sold property to innocent purchasers 
without protecting those entitled to a 
lien in the manner provided by statute, 
the money which owner has paid to 
materialman without direction as to its © 
application should be applied by the 
court so as to remove any technical de- 
fects which otherwise might constitute 
an obstacle to the carrying out of the 
legislative intent expressed in the stat- 
ute, making liable an owner who has 
sold or mortgaged property without 
protecting the lienholder before expira- 
tion of time provided by law for filing 
and recording of lien. Ky.St. 
2467a-1.—Will B. Miller Co. v. Peerless 
Lames Co., 143 S.W.2d 7385, 284 Ky. 
3s 

Failure of a materialman to. file 

separate statements of lien against two 
tracts of land separated by 83 feet of 
land, did not defeat materialman’s stat- 
utory right to secure a money judg- 
ment against owner who sold property 
without protecting materialman before 
expiration of time for recording of ma- 
terialman’s lien. Ky.St. § 2467a-1.— 
Will B. Miller Co. v. Peerless Lumber 
Co., 143. S.W.2d 735, 284 Ky. 93. 


Where a materialman filed a single 
statement of lien against two tracts and | 
thereafter sought a money judgment 
against owner who had sold property 
without protecting materialman before 
expiration of time for recording mate- 
rialman’s lien, the court would apply 
money paid by owner to materialman 
without direction as to its application, 
so as to eliminate from consideration 
one tract on which there was a single 
house. Ky.St. § 2467a-1.—Will B. Mil- 
ler Co. v. Peerless Lumber Co., 143 S.w. 
2d 735, 284 Ky. 93. 


Mo.App. In action against husband 
and wife and others for amounts due 
for labor and material, furnished for 
construction of improvements on. real- 
ty owned by spouses as tenants by 
entirety, and establishment of mechan- 
ic’s lien thereon, where there was no 
evidence that husband, who contracted 
for improvements, had authority to 
bind wife personally or that plaintiff 
ever intended to look to her personal- 
ly for payment of account, and plain- 
tiff informed husband of completion of 
contract and asked payment of balance 
due from him alone, court erred in en- 
tering personal judgment against wife 
for amount due plaintiff.—Magidson vy. 
Stern, 148 S.W.2d 144. 


§ 746 

Del.Super. Any judgment in favor 
of subcontractor, in suit to establish 
a mechanic’s lien, could not be con- 
strued to be a “personal judgment’ 
against the general contractor, even - 
though general contractor was a party 
defendant in action. Rev.Code 1935, § 
3324 et seq.—Westinghouse WHlectric 
Supply Co. v. Franklin Institute of 
State of Pennsylvania for Promotion 
of Mechanic Arts, 21 A.2d 204, 

Okl. Where, in action to foreclose 
mechanics’ liens, the court, having ju- 
risdiction of parties and subject mat- 
ter, determined amount.of mechanics’ 
liens, decreed foreclosure thereof, de- 
termined amount of claimed contrac- 
tor’s lien, and adjudged it to be a prior 
lien, and ordered foreclosure sale of 
property subject to contractor’s lien, 
judgment as to contractor’s lien after 
it had become final could not be col- 
laterally attacked as being void for 
lack of judicial power to render it. 42 
Ok1.St.Ann. § 175.—Mitchell Drilling Co. 
ve Robert L. Kinkaid, Ine., 105 P.2d 


§ 755 
Okl. In action to set aside execution 
sale to satisfy a laborer’s and material- 
man’s lien, on ground that price for 
which realfy sold was entirely inade- — 
quate, evidence authorized trial court, 


Me 


SYPAL 

in the exercise of its discretion, in re- 
fusing to set sale aside—Baldwin v. 
Mayor, 108 P.2d 132. 

Bvidence was insufficient to justify 
setting aside an execution sale to sat- 
isfy a laborer’s and materialman’s lien 
and to cancel a sheriff’s deed, on 
ground that the sale did not conform to 
decree and order of sale, because real- 
ty_was never offered for sale in parcels. 
—Baldwin v. Mayor, 108 P.2d 132. 

Evidence was insufficient to justify 
setting aside execution sale to satisfy 
a laborer’s and. a materialman’s lien 
and to cancel sheriff’s deed, on ground 
of misconduct, fraud, or collusion of 
purchasers and only other bidder at 
sale.—Baldwin v. Mavens 108 P.2d 182. 

7 


7 

Okl. Where it was not claimed that 
alleged defects in service were fatal to 
court’s jurisdiction in proceeding to 
foreclose laborer’s and materialman’s 
lien, and the time had expired for re- 
versing the decision as to the sufficien- 
ey of the service, purchasers of the real- 
ty at execution sale to satisfy the lien, 
who were strangers to the foreclosure 
proceedings and without actual notice 
of falsity or error of recital concerning 
service, had right to rely thereon in 
purchasing for a valuable consideration 
a title based thereon.—Baldwin v. May~ 
or, 108 P.2d 132. 


§ 761 

Ala. Under statute, designating per- 
sons entitled to redeem debtor in judg- 
ment of foreclosure has the prior right 
to redeem from foreclosure sale and 
existence of junior mortgage does not 
cut off debtor’s right, but a foreclosure 
of another mortgage does cut off that 
right after the expiration of the _pe- 
riod of the right to redeem. Code 
1923, § 10140.—Wachter v. Leeth Nat. 
Bank, 200 So. 42°, 240 Ala. 604. 

An amendment to bill to enforce 
statutory right of redemption at reg- 
ister’s sale on foreclosure of material- 
man’s lien was defective in not al- 
leging that debtor surrendered posses- 
sion of premises as required by stat- 
ute or facts thought to relieve her of 
that duty. Code 1923, 10143.— 
Wachter v. Leeth Nat. Bank, 200 So. 
422, 240 Ala. 604. 

Where married woman who was the 
debtor sought to exercise, statutory 
right of redemption from _ register’s 
sale on foreclosure of materialman’s 
lien, married woman was not excused 
from complying with the statutory 
yrovision requiring the debtor to de- 
iver land to purchaser on _ foreclo- 
sure within ten days after written de- 
mand for possession has been made 
to preserve right to redeem. Code 
1928, § 10143.—Wachter v. Leeth Nat. 
Bank, 200 So. 422, 240 Ala. 604. 

Where demand was made on debtor 
for possession after register’s sale on 
foreclosure of materialman’s lien and 
debtor failed to deliver possession and 
did not deliver paper recognizing pur- 
chaser as landlord by virtue of sale 
under decree of the circuit court un- 
til more than ten days had expired 
from date of notice, debtor’s right of 
redemption was forfeited. Code 1923, 
§ 10143.—Wachter v. Leeth Nat. Bank, 
200 So, 422, 240 Ala. 604. 

Under statute, if debtor remains in 
possession of property sold after the 
expiration of ten days after written 
demand for possession has been made 
by purchaser on foreclosure of ma- 
terialman’s lien, debtor must show 
that possession was with consent of 
purchaser so as to make him a tenant 
of some sort and preserve right of re- 
demption. Code 1928, § 10143.—Wach- 
ter v. Leeth Nat. Bank, 200 So. 422, 
240 Ala. 604. 


Where, after foreclosure of mort- 
gages, property was sold at register’s 
sale in proceeding to foreclose ma- 
terialman’s lien and property was pur- 
chased by same purchaser who pur- 
chased on mortgage foreclosure and 
who notified debtor to deliver posses- 
sion and debtor who was a married 
woman did not deliver possession un- 
der the demand and did not give to 
purchaser a document recognizing pur- 
chaser as landlord for purpose of pre- 
serving right to redeem within ten 


MILITIA 


days of notice, debtor forfeited right 
to redeem. Code 1923, § 10143.— 
Wachter v. Leeth Nat. Bank, 200 So. 
422, 240 Ala. 604. 

Fla. <A sale by special master in suit 
to foreclose materialman’s liens closed 
all equity of redemption of the owners, 
and deed executed by owners to pur- 
chaser at foreclosure sale was of no ef- 
fect further than an “estoppel” to 
thereafter claiming an interest in the 
land.—Meyer v. Bricklayers, Masons & 
gonateners Union, Local No. 7, 198 So. 


Kan. Where a mechanic’s lien on a 
leasehold interest in realty and a grain 
elevator placed thereon by the tenant 
was foreclosed and the property or- 
dered sold for the satisfaction thereof, 
such property, including the elevator, 
was sold as part of the “real estate’, 
notwithstanding tenant had the right 
to remove the elevator from the prem- 
ises upon termination of the lease and 
sheriff's return stated he had sold per- 
sonal property, and hence upon con- 
firmation of the sale the tenant had the 
right to redeem within 18 months after 
date of sale, unless property was not 
occupied in good faith by tenant. Gen. 
St.1935, 60-1401, 60-1408, 60-3439, 77- 
201, subd. 8.—J. B. Ehrsam & Sons 
rt Co. v. Rice, 112 P.2d 95, 153 Kan. 

Where a leasehold interest in realty 
and a grain elevator placed thereon by 
tenant were sold to satisfy a judgment 
of foreclosure of a mechanic’s lien 
thereon, and the leasehold term had not 
expired when the sale was confirmed 
and period of redemption fixed, ,evi- 
dence that lessor had given notice of 
cancellation of the lease did not estab- 
lish “abandonment” of the property or 
that defendant tenant was not occupy- 
ing it in good faith, so as to authorize 
court to limit period of redemption to 
six months. Gen.St.1935, 60-1401, 60- 
1408, 60-3489—J. B. Ehrsam & Sons 
ae €o. v. Rice, 112 P.2d 95, 153 Kan. 


§ 762 
Fla. If defendant in suit to fore- 
close materialman’s liens was sole own- 
er of property, he was vested with legal 
right to assign or dispose of his right 
to any surplus which might remain in 
hands_of court after sale by special 
master, and such assignment might be 
effectively made either before or after 
sale of property under foreclosure.— 
Meyer v. Bricklayers, Masons & Plas- 

terers Union, Local No 7, 198 So. 78. 
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§ 77 

N.M. The statute providing that 
court may allow, as part of costs, the 
moneys paid for filing and recording 
mechanic’s lien and reasonable attor- 
ney’s fees in the district and Supreme 
Courts, is not “mandatory”? and leaves 
matter of allowing attorney’s fees and 
amount thereof to district court’s dis- 
cretion, the exercise of which will not 
be disturbed by Supreme Court in ab- 
sence of abuse. Comp.St,1929, ; 82- 
213.—Montgomery v. Karavas, 114 P. 
2d 776, 45 N.M. 287. 

An arbitrary refusal to allow attor- 
ney’s fees incurred in enforcing me- 
chanic’s lien is an abuse of discre- 
tion. Comp.St.1929, § 82-213.—Mont- 
gomery v. Karavas, 114 P.2d 776, 45 
N.M. 287. 

The failure to allow a contractor at- 
torney’s fees for foreclosure of lien 
securing balance due under construc- 
tion contract was not an abuse of dis- 
cretion, where trial court may have 
concluded that there would have been 
no occasion for filing of lien had con- 
tractor complied with terms of con- 
tract, and that it was contractor’s fault 
and not owners’ fault that brought 
about condition requiring foreclosure 
of lien. Comp.St.1929, § 82-213.— 
Montgomery v. Karavas, 114 P.2d 776. 
45 N.M. 287. 


MILITIA 
§ 25 

Mass. The adjutant general could 
not delegate to state quartermaster any 
of his official duties involving exercise 
of discretion and judgment for the 
public weal.—Sheils v. Commonwealth, 
29 N.H.2d 12. 


§ 115 


§ 45 

C.C.A.Or. Under Oregon statute pro- 
viding that militia shall consist of 
United States male citizens “resident 
within the state’, the words “resident 
within the state” are equivalent to “‘re- 
siding within the state’, and “domicile” 
is not intended as a prerequisite to 
valid enlistment, Code Or.1930, § 52- 
101.—Owens y. Huntling, 115 F.2d 160, 

Under Oregon statute providing that 
militia shall consist of United States 
male citizens “resident within the 
state,” enlistment in Oregon National 
Guard of 19-year old boy whose domi- 
cile was in Washington but who had 
temporary residence in Oregon while 
attending university in Oregon during 
school year, was valid, since statute re- 
quired only ‘residence’ within state, 
as distinguished from ‘‘domicile,” hence 
boy was not entitled to discharge on 
habeas corpus from active service or- 
dered by proclamation ‘of the President. 


Code Or.1930, § 52-101.—Owens v. 
Huntling, 115 F.2d 160. 

§ 51 
N.Y.Ct.Cl. The state fulfilled its 


moral and legal obligations when attor- 
ney general appeared to defend state 
trooper on charge of manslaughter in 
second degree based on an occurrence 
in course of trooper’s duties, and no 
moral obligation extended to reimburse 
trooper for fees paid to private counsel 
employed by him or to pay trooper’s 
private counsel additional compensa- 
tion. Laws 1927, ec. 729.—Spellicy v. 
State, 29 N.Y.S.2d 824, motion denied 
29 N.Y:S.2d 813. 

See Rankin v. The King [1941] 1 
Dom.L.R. 14. 

§ 58 


Mass. An appropriation by legisla- 
ture to the service of the militia, ad- 
jutant general, did not cover contracts 
made by state quartermaster, and did 
not constitute a “ratification” of prior 
contracts entered into by state quarter- 
master for alteration and repairs of 
state armory made necessary as result 
of damage caused by hurricane, not- 
withstanding that quartermaster ex- 
ecuted contracts at adjutant general’s 
direction. G.L.(Ter.Ed.) ¢c. 29, § 27, as 
amended by St.1937, ¢. 359; St.1938, ¢. 
356, § 8; S8t.1938, Ex.Sess., ¢. 507.— 
Sheils v. Commonwealth, 29 N.H.2d 12. 

§ 83 

Or. Unless a general court-martial 
convened to try an officer of the Na- 
tional Guard for violation of the Ar- 
ticles of War was convened by orders 
of the President or the Governor of 
the state, it had no jurisdiction to try 
the officer. O.C.L.A. §  103-2,112.— 
Wright v. White, 110 P.2d 948. 


It was within scope of the authority 


of Adjutant General of State National , 


Guard and of an employee in his of- 
fice who, respectively, had ranks of 
major general and major to _ prefer 
charges showing violation of Articles 
of War against a warrant officer in 
National Guard performing duties of 
band master in that band master made 
false reports as to number of men 
of band section present at certain as- 
semblies, and thereby procure gen- 
eral court-martial for the officer. IG} 
L.A. §§ 103-204, 103-2,112, 103-2,116, 
103-2,123.— Wright v. White, 110 P.2d 
948. 


An order signed by the Adjutant 
General of State National Guard re- 
citing the appointment of a general 
court-martial, and stating among oth- 
er things, the names of the trial judge 
advocate and defense counsel, -com- 
plied with statutory requirement for 
appointment of a trial judge advocate, 
and a defense counsel. O.C.L.A. 
103-2,123.—Wright v. White, 110 P.2d 
948. 


§ 115 

Or. Military and naval officers, in- 
eluding National Guard officers, are 
immune from private suits for exer- 
cising their authority to order courts- 
martial for the trial of their inferiors, 
or in putting their inferiors under ar- 
rest preliminary to trial, and no in- 
quiry into their motives in doing so 
can be suffered in a civil suit. O.C. 
L.A. §§ 103-204, 103-2,112, 103-2,116, 


eS: aia 


§ 115 
LN eS Sek v. White, 110 P.2d 


It is as essential to the féarless and 
independent exercise of authority, con- 
ferred on officers of the army and navy 
including National Guard, to enforce 
military discipline, that they be free 
from the apprehension of vexatious 
suits grounded on their officials acts, as 

it is that a like immunity should be 
enjoyed by judges of the civil courts. 

-C.L.A. §§ 103-204, 103-2,112, 103-2,- 
116, 103-2,123.—Wright v. White, 110 
P.2d 948. 

The provision of the Articles of War 
governing National Guard that, if any 
officer or soldier is refused redress 
for any wrong by his commanding of- 
ficer, he may complain to the com- 

-manding general in locality and that 
the general shall examine into com- 
plaint and take proper measures for 
redressing the wrong complained of, 
prescribes the measure and mode of 
redress to which an officer is entitled 
e for a wrong done him by his com- 
- manding officer, and precludes mainte- 
nance of action for malicious prose- 
ecution by injured officer against his 
superiors who instigated and prose- 
euted a general court-martial against 
p the officer for violation of the Articles 
— of War. O.C.L.A. § 103-204.—Wright 
"vy. White, 110 P.2d 948. 


MINES AND MINERALS 


; § 59 
: U.S.Wash. “Mineral lands’, as the 
phrase has been applied in administra- 
ae tion of public lands, embrace not only 
those which the lexicon defines as 
“mineral”, but, in addition, such as are 
- valuable for deposits of marble, slate, 
- petroleum, asphaltum, and even guano. 
_ —U. 8S. v. Northern Pac. Ry. Co., 61 S. 
Ct. 264, 311 U.S. 317, 85 L.ud. —. 
\ § 115 
 Tex.Civ.App. Where state’s suit in 
trespass to try title for oil and gas 
estate in lands as authorized by statute 
was pending against several defendants 
on effective date of 1939 amendment to 
statute, requiring actions by state for 
recovery of public lands to be brought 
in county in which land, or any part 
thereof may lie, and providing that 
nothing in amendment shall anply to 
any suits pending at time amendment 
becomes effective, and thereafter an 
additional defendant was impleaded as 
a necessary party, suit was still a 
“suit pending” within meaning of ex- 
ception in amendment, not only to de- 
_ fendants then parties to suit, but also 
Pato additional defendant subsequently 
impleaded, so long as no new cause 
es of action was asserted by state. Ver- 
— non’s Ann.Civ.St. arts. 5419, 5420.— 
 S§tanolind Oil & Gas Co. v. State, 153 
S.W.2d 614, 
Where state’s suit in trespass to try 
title for oil and gas estate in lands was 
pending on effective date of 1939 
amendment to statute, requiring action 
by state for recovery of public lands 
_ to be brought in county in which land, 
\  or_any part thereof may lie, and pro- 
_ viding that nothing in amendment shall 
apply to any suits pending at time 
amendment becomes effective, suit was 
still a “suit pending” within meaning 
of exception in amendment, notwith- 
_ standing that state thereafter amended 
its petition to include additional lands 
f not set out in original petition by cor- 
recting field notes, where it was clear 
fs that amended pleadings changed neith- 
er subject matter of suit nor identity 
of land sought to be recovered by 
state. Vernon’s Ann.Civ.St. art. 5420.— 
Stanolind Oil & Gas Co. v. State, 153 
S.W.2d 614. 


: 


§ 116 

La. The constitutional provision re- 
quiring reservation of mineral rights 
on any lands sold by the state did 
not partially repeal previous statutes 
under which grants were made _ to 
levee districts, and hence levee dis- 
trict was entitled to have formal acts 
or instruments of conveyance made to 
it without reservation of mineral 
rights. Const.1921, art. 4, § 2; Act 
No. 103 of 1892; Act No. 74 of 1892, 
as amended by Act No. 160 of 1900.— 


MILITIA 


hae 


Standard Oil Co. of Louisiana v. Alli- 


son, 200 So. 278, 196 La. 838. 
Where lands were conveyed by state 
to levee district by act of 1892 cre- 
ating levee district, and in 1895 were 
sold to individuals by authentic deed 
with warranty, though formal instru- 
ments of conveyance from state to 
levee district had not been executed, 
individuals who purchased the land, 
and their successors and assigns, who 
diligently and at considerable cost 
took the leadership in endeavoring to 
correct deficiencies in title and elim- 
inate adverse claims, were not guilty 
of “laches” in failing to have instru- 
ments of conveyance promptly issued, 
so as to preclude them from enforcing 
mineral rights in view of 1921 consti- 
tutional provision forbidding aliena- 
tion of mineral rights by the state. 
Const.1921, art. 4, § 2; Act No. 74 of 
1892, as amended by Act No, 160 of 
1900.—Standard Oil Co. of Louisiana 
v. Allison, 200 So. 278, 196 La. 838. 
Where state transferred lands to 
levee district by 1892 act creating the 
district, and district conveyed the 
lands with warranty of fee-simple title 
to individuals in 1895, and transferees, 
in 1919 and 1920, made written de- 
mand for formal instruments of con- 
veyance from register of state lands 
and state auditor, but such officials 
declined to issue them until after 1921, 
claims of transferees and their suc- 
cessors and assigns to ownership of 
mineral rights could not be treated as 
if lands were sold by levee district 
to them after 1921, so as to bring the 
transaction within 1921 constitutional 
provision prohibiting alienation of 
mineral rights by the state. Const. 
1921, art. 4, § 2; Act No. 74 of 1892, 
as amended by Act No. 160 of 1900.— 
Standard Oil Co. of Louisiana v. Al- 
lison, 200 So. 273, 196 La. 838. 


§ 125 

Idaho. One, who has actual notice 
that a prior locator is claiming a tract 
of mining ground and has done loca- 
tion work thereon and continued to 
do prospecting and assessment work 
on the property, cannot make a valid 
location on such property, since he 
has notice that so much of the ground 
as is claimed and occupied is no long- 
er “public domain” subject to loca- 
tion, and he may not question the suf- 
ficiency of the original location or 
the character of the original occupant’s 
title. 30 U.S.C.A. § 38.—Gerber v. 
Wheeler, 115 P.2d 100. 

Where court found, in action to quiet 
title to mining claim, that ground 
claimed by plaintiffs was already ap- 
propriated by a prior claim located by 
defendants’ predecessor in title, plain- 
tiffs’ location was void.—Gerber v. 
Wheeler, 115 P.2d 100. 


7 § 159 

Alaska. The well-established purpose 
of Congress is to encourage the de- 
velopment of the mineral lands of the 
United States by the location of mining 
claims thereon. 30 U.S.C.A. §§ 22, 26, 
35, 49.—Clark v. Taylor, 9 Alaska 298. 
_ Cal. Congress intended by the Min- 
ing Act of July 26, 1866, to recognize 
and give legal validity to all existing 
mining claims in accordance with lo- 
cal rules, customs, and regulations, in- 
cluding extralateral rights in those 
lands to which the rules and regula- 


tions applied. Act Cong. July 26, 
1866, 14 Stat. 251—Ames vy. Empire 
Star Mines Co., 110 P.2d 13, prior 


opinion 93 P.2d 635. 


Idaho. The statutory requirements 
relating to description and identifiea- 
tion of a mining Claim are essential in 
order to give constructive notice to 
prospectors, locators and purchasers 
of mining claims. Code 1932, §§ 46- 
601, 46-602.—Norrie v. Fleming, 112 
P.2d 482. 

§ 195 


Alaska. A mining claim was not 
void on ground that location notice 
of claim did not comply with statute 
and did not tie the claim to a natural 
object or permanent monument where 
evidence showed that at time other 
claim was located, locators had knowl- 
edge of first claim and could by exer- 


sg 
yv. Jenkins, 9 Alaska 9: 


Statement in p 


Idaho, The statutory requirement 
that mining claim location monuments 
be marked with the name of the claim 
is “mandatory”. Code 1932, §§ 46-601, 


46-602.—Norrie v. Fleming, 112 P.2d 
482. 

§ 216 
Alaska. Plaintiff who located a 


placer mining claim in 1930 had the 
right under 1915 statute to file a lo- 
eation certificate any time before there 
was an intervening’ location, and, in 
absence of any intervening location, 
that right continued until statute was 
repealed in 1931, and thereafter only 
‘the general laws of the United States 
and special congressional laws with 
reference to Alaska governed plaintiff's 
location, and he could have gone to 
trial in an action for ejectment for 
ouster in 1934 without ever having 
filed a location certificate, since those 
laws do not require any certificate. 
Laws 1915, c 10 § 2; Laws 1931, c. 
64._Sakow v. J. HE. Riley Inv. Co., 9 
Alaska 427, affirmed 110 F.2d 345. 


§ 230 

Alaska. Where 1915 law, repealing 
1913 law making the filing of a loca- 
tion certificate an act of location of a 
placer mining claim, prescribed reg- 
uisites for making a valid location 
and provided that a failure to record 
a certificate of location should operate 
as abandonment thereof, the legisla- 
ture intended to make abandonment 
merely a defense for a subsequent lo- 
eator and intended that only a sub- 
stantial compliance was necessary and 
did not make filing of certificate an 
act of location but merely a condition 
for continuance of estate granted by 
location. Laws 1913, c. 74, §§ 13-16, 
17, 18; Laws 1915, ¢«. 10, §§ 1, 2.— 
Sakow v. J. H. Riley Inv. Co., 9 Alaska 
427, affirmed 110 F.2d 345. 


The statutory provision that any 
placer mining claim located in viola- 
tion of the provisions of the statute 
shall be null and void applies to sec- 
tions providing for or limiting acts of 
location, and does not apply to the sec- 
tion providing that a failure to record 
a_ certificate of location shall operate as 
abandonment thereof, provided that, if 
full compliance with provisions of 
statute is made before any location by 
another, such compliance shall operate 
to prevent abandonment and _ save 
rights of original locator. Laws 1915, 
c. 10, §§ 1-3, 5, 6, 9—Sakow v. J. EB. 
Riley Iny. Co., 9 Alaska 427, affirmed 
110 F.2d 345. 


Plaintiff who located a placer min- 
ing claim in 19380 had the right under 
1915 statute to file a location certifi- 
cate any time before there was an in- 
tervening location, and, in absence of 
any intervening location, that right 
continued. until statute was repealed 
in 1931, and thereafter only the gen- y 
eral laws of the United States and 
special congressional laws with refer- 
ence to Alaska governed plaintiff’s lo- 
cation, and he could have gone to trial 
in an action for ejectment for ouster 
in 1934 without ever having filed a lo- 
cation certificate, since those laws do 
not require any certificate. Laws 1915, 
ce. 10 § 2; Laws 1931, c. 64.—Sakow t 
v. J. EH. Riley Inv. Co., 9 Alaska 427, ‘ 
affirmed 110 F.2d 345. ; ; 

Alaska, An owner in common of 
mining property had right to mine the 
common property without consent of 
the co-owner, as long as owner in 
common accounted to co-owner and 
mined the property in a miner-like 


‘ities AS : 
> Se - 
recognized Si! 
bo v. Grant, 9 Al: 
of } y } 
_See_ Swain y. The King [1940] 4 
Dom.L.R, 513. aie S 
{ § 233 

Idaho. A valid location or relocation 
cannot be made on a mining claim un- 
til the rights of the former locator 
have _ been finally forfeited or aban- 
doned, and an _ attempted location 
made while previous location or seg- 
regation of the ground is still in force, 
is void.—Independence Placer Mining 
Co. v. Hellman, 109 P.2d 1038. ! 

One who has aetual notice that a 
prior locator is claiming a tract of 
mining ground and has done location 
work thereon and continued to do pro- 
specting and assessment work on the 
property cannot make a valid location 
on that property, since he has notice 
that so much of the ground as is 
claimed and occupied is no longer 
“public domain” subject to location, 
and he may not question the sufficien- 
ey of the original location or the char- 
acter of the original occupant’s title— 
Independence Placer Mining Co. vy. 
Hellman, 109 P.2d 1038. 


§ 235 

Alaska. The statute providing’ that 
a failure to record a certificate of lo- 
eation of claim shall operate as aban- 
donment thereof, provided that, if full 
compliance with statutory requirements 
is made before any location by another, 
such compliance shall operate to pre- 
vent the abandonment of the claim and 
save the rights of the original locator, 
is directory merely, and, if plaintiff’s 
location certificate did mot describe 
claim as required by statute, defend- 
ants could not take advantage of defect 
where they had actual notice of his 
claim, the situs thereof, and of plain- 
tiff’s possession before their entry and 
ouster. Laws 1915, c«. 10, § 2—Sakow 
Vaid 21.» Riley. Iny.. Co:, § ‘Alaska 427, 
affirmed 110 F.2d 345. 

§ 236 

Alaska. A mining location based on 
discovery gives an exclusive right of 
possession and enjoyment, is ‘‘prop- 
erty”? in the fullest sense, and is sub- 
ject to sale and other forms of dis- 
posal. 80 U.S.C.A. §§ 22, 26, 35, 49.— 
Clark vy. Taylor, 9 Alaska 298. 

Cal. Where contract for sale of in- 
terest in mining claims provided that 
a fixed sum would be paid to vendors 
from royalties received by purchasers 
or out of final payment of purchase 
price of mining claims in event they 
were sold by the purchasers before the 
sum was paid out of the royalties, an 
agreement between purchasers and 
third party under which the interest 
was exchanged for other property, and 
third party agreed to pay the fixed sum 
to the vendors’ assignee effected sale 
of the interest to third party and there- 
after the purchasers and third party 
were obligated to pay_the fixed sum 
due to the assignee.—Pacific Venture 
Corporation v. Huey, 104 P.2d 641, 
superseding 97 P.2d 877, 

Contract for sale of interest in min- 
ing claims which provided that a fixed 
sum would be paid to vendors from 
royalties received by purchasers or out 
of final payment of amount received by 
the purchasers if they should sell the 
claims, contemplated that if the claims 
were sold by the purchasers they would 
be sold for a price sufficient to pay bal- 
ance due to the vendors or their as- 
signee, and the balance became due and 
payable by operation of law upon sale 
of the claims by the purchasers. Civ. 
Code, § 1657.—Pacific Venture Corpo- 
ration v. Huey, 104 P.2d 641, super- 
seding 97 P.2d 877. 


Where contract for sale of interest in 
mining claims provided that a fixed 
sum was to be paid to vendors out of 
royalties received by purchasers or out 
of final payment of purchase price re- 
ceived by the purchasers if they should 
sell the claims, the purchasers who 
sold the claims and surrendered con- 
trol thereof to third party could not 
avoid liability for payment of the fixed 
amount on ground that they had not 
received the amount, since purchasers 
voluntarily placed beyond their con- 


Lhggs i ites 
trol the p 


Where contract for sale of interest in 
mining claims provided that fixed sum 
would be paid to vendors out of roy- 
alties received by purchasers or out 
of final payment of purchase price re- 
ceived by the purchasers if they should 
sell the claims, the obligation to pay 
the fixed amount which was assumed 
by third party to whom the purchasers 
sold the claims was an obligation for 
the benefit of vendors or their assignee 
and was enforceable against the third 
party. Civ.Code, § 1559.—Pacific Ven- 
ture Corporation vy. Huey, 104 P.2d 641, 
superseding 97 P.2d 877. 

Where contract for sale of mining 
claims provided that fixed sum would 
be paid to vendors out of royalties re- 
ceived by purchasers or out of final 
payment of purchase price received by 
purchasers if they should sell claims, 
provision of agreement between pur- 
chasers and third party for sale of the 
claims, that third party would pay to 
vendors’ assignee the fixed amount 
mentioned in the prior contract, con- 
stituted an “admission’’ by purchasers 
who signed the agreement, that the as- 
signee had succeeded to the interest 
of the vendors covered by the prior 
contract and was sufficient to vouch- 
safe a cause of action on behalf of 
assignee against all the parties to the 
agreement. Civ.Code, § 1559.—Pacific 
Venture Corporation v. Huey, 104 P.2d 
641, superseding 97 P.2d 877. 

Where contract for sale of mining 
claims provided that a fixed sum would 
be paid to vendors out of royalties 
received by purchasers or out of final 
payment of purchase price received by 
the purchasers if they should sell the 
claims, an agreement between the pur- 
chasers and third party for sale of the 
claims was not construable as creat- 
ing a lien on the claims to secure pay- 
ment of the fixed sum due under the 
original contract,—Pacific Venture Cor- 
poration v. Huey, 104 P.2d 641, super- 
seding 97 P.2d 877. 


Cal.App. Where deed for mining 
claim came from persons who were au- 
thorized to issue it for corporation, and 
who intended thereby to convey to 
grantee the interest possessed by the 
corporation, and the consideration was 
not attacked, and neither the corpora- 
tion nor any stockholder objected to 
the conveyance, outsiders could not ob- 
ject, in action to quiet title, that deed 
was deficient.—Crane v. French, 104 P. 
2d 63, 39 Cal.App.2d 642. 


§ 237 

Alaska. The ground included within 
the boundaries of a valid location of 
a mining claim is, by virtue of such 
location, withdrawn or segregated from 
the public domain, and the exclusive 
right of possession and enjoyment 
thereof becomes vested in the locator, 
and so remains as long as the locator 
complies with congressional acts and 
local statutes and regulations, such as 
by performance of the required annual 
assessment work. 30 U.S.C.A. §§ 22, 
res 35, 49.—Clark v. Taylor, 9 Alaska 


A location of a mining claim has the 
effect of a grant from the federal gov- 
ernment of the right of present and ex- 
clusive possession of the land located, 
and includes every appurtenance be- 
longing to the realty, and the locator’s 
rights under a valid location exist, al- 
though the locator does not apply for 
or obtain a patent. 30 U.S.C.A. §§ 
22, 26, 35, 49.—Clark v. Taylor, 9 
Alaska 298. 

The locator of a mineral claim has, 
prior to the issuance of a final re- 
ceiver’s receipt, a broader control over 
his claim, and a higher estate therein 
than an entryman of agricultural land. 
30 U.S.C.A. §§ 22, 26, 35, 49.—Clark vy. 
Taylor, 9 Alaska 298. 

Alaska. A mining location based on 
discovery gives an exclusive right of 
possession and enjoyment, is “proper- 
ty’’ in the fullest sense, and is subject 
to sale and other forms of disposal. 


30 U.S.C.A. §§ 22, 26, 35, 49. SHY 
Taylor, 9 Alaska 298. ; ne) 
Or. In suit for strict foreclosure 
contract for sale of mining claims an 
other real property, where plaintiff was 
acting merely as agent without compen- | 
sation as to the mining claims, and the _ 
owners after purchaser’s default under-— i 
took to dispose of their claims to the — 
best advantage possible, one who depos- 
ited sum thereafter paid to owners for 
their deeds to the mining claims under 
escrow arrangement which gave 
purchaser only an option to acquire 
tle by repaying amount deposited Ww 
properly decreed the owner of the mi 
ing claims as against plaintiff—Cox v. 
Thomas, 108 P.2d 269. : a 
In suit for strict foreclosure of con- 
tract for sale of mining claims and oth- 
er real property, where complaint al- 
leged that two of defendants were in 
possession of claims asserting some i 
terest therein and prayed that such de==7 
fendants be required to appear and set — 
forth their interest, defendant who was 
owner of the property and in 
sion thereof through the other 
ant was entitled to decree enjoin 
plaintiff and purchaser from assertin 
any interest in the claims, notwit 
standing defendant owner in his af 
firmative answer did not allege that no 
one other than plaintiff was in posse 
sion of the property.—Cox vy. Thoma) 
108 P.2d 269. ; 
In suit for strict foreclosure of con- _ 
tract for sale of mining claims and 
other real property, where the water — 
rights appurtenant to the mining 
claims were not made an issue by th 
pleadings, plaintiff could not complain 
that decree did not fully protect his — 
rights under a water permit issued by _ 
pas engineer.—Cox y. Thomas, 103 ¥ 


mined vein running extralaterally u 
der plaintiffs’ land before passage « 
the Mining Act of July 26, 1866, the 
acquired legal title to those extralater- 
al rights, provided the rights had not 
been previously conveyed away by the ~ 
government, since the Mining Act 
could not operate to divest private 
owners of existing vested rights. Act 
Cong. July 26, 1866, 14 Stat. 251.— 
Ames vy. Empire Star Mines Co., 110 P. 
2d 18, prior opinion 93 P.2d 635. 

The mineral subsurface of plaintiff: 
land could not pass under the terms 
of the Railroad Grant Act of July 2 
1866, which specifically excepted all 
mineral lands from its operation, but — 
it remained in the government, and 
mine owners who located and mined 
vein running extralaterally under plain-- | 
tiffs’ land before passage of the Mining 
Act of July 26, 1866, received full ex- 
tralateral rights to mine therein by 
virtue of that act. Act Cong. July 25, 
1866, 14 Stat. 239; Act Cong. July 26, 
1866, 14 Stat. 251—Ames vy. Hmpire 
Star Mines Co., 110 P.2d 18, prior 
opinion 93 P.2d 635. 


A mining patent issued in 1880 pur- 
suant to the Mining Act of July 26, 
1866, on the basis of an earlier loca- 
tion could not be limited by the Min- 
ing Act of 1872 which restricted fu- 
ture mining claims asserting extralat- 
eral rights to a maximum of 1,500 
feet along the vein. Act Cong. July 26, 
1866, 14 Stat. 251;. 30_U.S:C.A. § 23. 
—Ames vy. Empire Star Mines Co., 110 
P.2d 138, prior opinion 93 P.2d 635. 


fie 


§ 264 d 
Colo. Where quarry company, bs 
claiming as successor in interest to (S 


holders of placer mining claims which 
were encroached upon by claims sub- 
sequently located by defendants, had 
advised third person doing improyve- 


§ 281 


ment work under written lease with 
wife of one of defendants that he 
was trespassing on company’s claims, 
company could not thereafter claim 
advantage of third person’s improve- 
ment work so as to prevent forfeiture 
of company’s claims on theory that 
company had an oral lease with the 
_ third person. 30 U.SC.A. § 28.—Pueb- 
lo Quarries vy. Clark, 110 P.2d 1116. 
a 28 


ee 1 
Alaska. The statutory provision that 

any placer mining claim located in Vi- 

olation of the provisions of the stat- 
ute shall be null and void has no effect 
on sections relating to assessment work 
and to filing an affidavit concerning 
annual labor or. to section making it 
perjury to file a false affidavit of an- 
nual labor. Laws 1915, c. 10, §§ 4, 7- 
9—Sakow v. J. BH. Riley Inv. Co., 
Alaska 427, affirmed 110 F.2d 345. © 
anes 


§ 289 
al.App. Where it was established 
jin former action between the parties 
that defendants’ relocation of mining 
laim in 1931 was invalid, and, before 
they attempted to relocate the prop- 
erty in 1937, the plaintiff resumed work 
: y placing a man on the property to 
_ protect buildings, equipment, and the 
2 which was-stored there, there was 
fficient “resumption of work’ to pre- 
mt a forfeiture. 80 U.S.C.A. § 28.— 
Crane v. French, 104 P.2d' 53, 39 Cal. 

App.2d 642. a 


§ 
Alaska. Where plaintiff located a 
placer mining claim in 1930 and filed a 

ation certificate therefor which failed 
to describe the claim with reference to 
a natural object, permanent monument, 

or well-known mining claim, the defect, 
if any, did not cause an abandonment 
or forfeiture of the right to the claim 
in favor of defendants who were not 


ad's | dle 
firmed 
here 1915 law, repealing 1913 law 
making the filing of a location certifi- 
cate an act of location of a placer min- 
ing claim, prescribed requisites for 
making a valid location and provided 
at a failure to reeord a certificate 
location should operate as abandon- 
mt thereof, the legislature intended 
o make abandonment merely a defense 
or a subsequent locator and intended 
re iat only a substantial compliance was 
necessary and did not make filing of 
certificate an act of location but mere- 

a condition for continuance of es- 
te granted by location. Laws 1913, 
. 14, §§ 138-16, 17, 18; Laws 1915, ¢. 
* 5 §§ 1, 2.—Sakow v. J. BH. Riley Iny. 

Co 


’, 9 Alaska 427, affirmed 110 F.2d 


345. 


- Forfeiture of a mining claim is never 
_ complete until adverse claims are made 
_ to the property. under other locations, 
and by forfeiture the claim goes to a 
subsequent locator, whereas abandon- 
ment operates instanter and the claim 
ah “reverts to the public domain.—Sakow 
v. J. DB, Riley Inv. Co., 9 Alaska 427, 
affirmed 110 F.2d 345. 
_ Cal.App. The matter of the abandon- 
ment of a mining location depends 
largely on the locator’s intention.— 
Crane y. French, 104 P.2d 53, 39 Cal. 
App.2d 642. 
“Abandonment” of a mining claim 
takes place whenever the locator leaves 
; the claim without any intention of 
holding it and regardless of who may 
(: appropriate it.—Crane v. French, 104 


at 


- £P,2d 58, 39 Cal.App.2d 642. 


Mere absence from a mining claim, 
even for a period of five years, does 
a not operate as an 
. the absence of proof of an intent to 
abandon.—Crane y. French, 104 P.2d 
58, 39 Cal.App.2d 642. 


In view of statute expressly recog- 
nizing the rights of co-owners of a 
mining claim to do the assessment work 

> or to take the necessary steps to pre- 
serve the title, if one co-owner aban- 
dons his interest, it is not an ‘“aban- 
donment” of the entire claim, but 
merely passes his interest to the oth- 


“abandonment” in - 


1* f re p: 
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er cotenants. 30 U.S.C.A. § 28.—Crane 
Coca 104 P.2d''53, 39 Cal.App.2d 


§ 301 

Alaska. The alleged insufficiency of 
location notice of mining claim did not 
work a forfeiture of such claim where 
others were put on notice and by ex- 
ercise of reasonable diligence could 
have traced claim upon the ground.— 
Francis vy. Jenkins, 9 Alaska 91. 

Alaska. Where plaintiff located a 
placer mining claim in 1930 and filed 
a location certificate therefor which 
failed to describe the claim with ref- 
erence to a natural object, permanent 
monument, or well-known mining claim, 
the defect, if any, did not cause an 
abandonment or forfeiture of the right 
to the claim in favor of defendants 
who were not subsequent locators but 
prior locators claiming under a loca- 
tion made in 1926. Laws 1915, ec. 10, § 
2.—Sakow v. J. E. Riley Inv. Co., 9 
Alaska 427, affirmed 110 F.2d 345. 

Forfeiture of a mining claim is never 
complete until adverse claims are made 
to the property under other locations, 
and by forfeiture the claim goes to a 
subsequent locator, whereas abandon- 
ment operates instanter and the claim 
reverts to the public domain.—Sakow Vv. 
J. E. Riley Inv. Co., 9 Alaska 427, 
affirmed 110 F.2d 345. 

The statute providing that a failure 
to record a certificate of location of 
claim shall operate as abandonment 
thereof, provided that, if full compli- 
ance with statutory requirements is 
made before any location by another, 
such compliance shall operate to pre- 
vent the abandonment and save the 
rights of the original locator, means to 
provide for a forfeiture only in case 
the location certificate is not filed be- 
fore the interposition of the rights of 
a subsequent locator. Laws 1915, ce. 10, 
§ 2.—Sakow v. J. E. Riley Inv. Co., 9 
Alaska 427, affirmed 110 F.2d 3465. 

Cal. Title to a mining claim does 
not terminate upon failure to _ per- 
form manual labor, but the interven- 
tion of a third party and a relocation 
of the ground must occur before any 
forfeiture can take ‘place—Ames v. 
Hmpire Star Mines Co., 110 P.2d 13, 
prior opinion 93 P.2d 635. 

Idaho. In action to quiet title to 
placer mining claims, the validity or 
invalidity of forfeiture notice given 
to one defendant’s former co-owners 
neither strengthened nor weaked plain- 
tiff’s title, since that was a question 
between defendant and his former co- 
owners.—Independence Placer Mining 
Co. v. Hellman, 108 P,.2d 1038, 
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Ariz. Where location of plaintiffs’ 
mining claim was made upon ground 
that land was then unoccupied public 
domain by reason of fact that any prior 
location thereon had been forfeited by: 
failure of owners to keep it alive by 
performing annual labor or by aban- 
donment, plaintiffs were not required to 
establish that defendants’ prior location 
was_ invalid at its inception.—Brewer 
v. Heine, 106 P.2d 495. 

Cal. Where deed to plaintiffs from 
their immediate predecessor in title 
specifically reserved to predecessor, his 
successors, and assigns the right to 
follow a vein beneath plaintiffs’ land 
and to mine therefrom, and by megne 
conveyances defendants succeeded to 
predecessor’s rights under that reser- 
vation, plaintiffs were precluded from 
taking advantage of any forfeiture and 
subsequent relocation of that eclaim.— 
Ames y. Empire Star Mines Co., 110 P. 
2d 13, prior opinion 93 P.2d 635. 

Idaho. A valid location or reloca- 
tion cannot be made on a mining claim 
until the rights of the former locator 
have been finally forfeited or aban- 
doned, and an attempted location made 
while previous location or segregation 
of the ground is still in force, is void. 
—Independence Placer Mining Co. y. 
Hellman, 109 P.2d 10388. 

§ 315 

Ct.Cl. Certificate of entry ‘on coal 
land in Alaska having been obtained by 
fraud on the Government, as estab- 
lished by the evidence, and plaintiff 
having also entered into a’ conspiracy 


u 
in connection therewith, it is 
plaintiff is not entitled to rec 
amount paid for such _ certifica 
Page v. U.'S., 90.-CEt.Cl. 207. * 

Under the act of June 16, 1880, 43 
U.S.C.A. § 263, which provides that, 
when an entry is canceled by reason ot 
its having been erroneously allowed, the 
entryman is entitled to refund of the 
purchase money; it is held that where 
the transaction is tainted with fraud 
on the part of the entryman, there is 
no right of recovery.—Page v. U. S., 90 


te— 


Ct Cl 20% 
§ 374 
Cal. Where an additional length of 
mining claim asserting extralateral 


rights results from the consolidation of 
several original claims, the lines of the 
original claims need not be shown to 
establish the validity of an existing 
patent to the consolidated claim on 
collateral attack.—Ames _v.._Hmpire 
Star Mines Co., 110 P.2d 13, prior 
opinion 93 P.2d 635. 
8 377 rind 
Alaska. If ground covered by plain- 
tiff’s mining claims was unappropriat- 
ed public domain at time of making 
of plaintiff’s locations, then location 
of claims and doing of assessment 
work would be sufficient “possession” 
for pate to maintain action to quiet 
title to claims, but if ground covered 
by claims was appropriated ground by 
prior valid location, then plaintiff’s lo- 
cations would be void as far as they 
eonflicted with prior claims and would 
not give plaintiff sufficient “‘possession” 
to maintain action. Comp.Laws 1933, 
§ 4001.—Francis v. Jenkins, 9 Alaska 


1. 

Alaska. Where defendants’ location 
certificate recorded in 1926 failed to 
state that there had been a discovery 
or that a location notice had been 
posted, if defendants’ position that 
statutory requirements relating tothe 
recording of a certificate of location 
were mandatory and not directory was 
correct, defendants’ location certificates 
were invalidated by plaintiff's subse- 
quent location in 1930, and he ‘had 
color of title by his certificate even if 


it failed to describe the claim properly, © 


and his possession under color and 
claim of title would entitle him to pre- 
vail as against defendants who were 
mere intruders without right or color 
of title. Laws 1915, ¢. 10, § 2.—Sakow 
v. J. BH. Riley Inv. Co., 9 Alaska 427, 
affirmed 110 H.2d 345. ‘ 

Idaho. An action to quiet title to 
mining claim, wherein detendants filed 
a cross-claim alleging title in them- 
selves, was not an ‘adverse suit” for 
the purpose of acqitring a government 
patent under federal statute, but was 
merely a contest between two locators 
as to which was entitled to possession. 
and occupancy of public mineral lands 
covered by their respective locations. 
30 U.S.C.A, § 30.—Gerber yv. Wheeler, 
115 P.2d 100. 


§ 378 

Alaska. In suit to quiet title to plac- 
er mining claims, defendant would , not 
be enjoined from trespassing upon 
claims pending final determination of 
case where the only facts tending to 
show possession of plaintiff were stak- 
ing of claims and brushing out. of 
lines, and plaintiff did not allege or 
prove that defendant was insolvent.— 
Brancis v. Jenkins, 9 Alaska 54. 

Cal.App. Where former officers and 
a majority of the directors of a dis- 
solved foreign corporation executed a 
deed to mining claim after dissolution 
of the corporation, and each acknowl- 
edged the deed individually, and there 
was no corporate acknowledgment, 
there was sufficient passing of title to 
grantee to enable her to maintain an 
action to quiet title against those who 


had no title to the mining claim. Rey, - 


St.Me.1930, c. 56, §§ 82, 90, 91.—Crane 


para 104 P.2d 53, 39 Cal.App.2d 


Hiven though deed executed by former 
officers and a majority of the direc- 
tors of dissolved foreign corporation in 
conveying mining interest belonging to 
corporation be deemed insufficient in 
law because of the fact that they ac-’ 


that. 
ee ine . 


« 
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knowledged the instrument individual- 
ly, it-was effective at least to the extent 
of giving the grantee an equitable ti- 
tle thereto, so as to entitle her to main- 
tain an action to quiet title against 


those who had no title—Crane v. 
fase ae 104 P.2d 53, 39 Cal.App.2d 


Where stockholders of dissolved cor- 
poration acquiesced in and ratified deed 
of mining claim by former officers of 
corporation, and all stockholders, other 
than grantee, relinquished all right, ti- 
tle, and interest in and to mining claim, 
and grantee at all times since dissolu- 
tion of corporation was owner as ten- 
ant in common of mining claim and had 
never abandoned nor relinquished the 
claim, grantee had sufficient real inter- 
est in the claim to bring an action to 
quiet title against those who had no 
title —Crane v. French, 104 P.2d 53, 39 
Cal.App.2d 642. 

The only title which grantee of min- 
ing claim was required to show in her- 
seif, in action to quiet title against 
those who had no title, was the right to 
apply for a patent or to continue opera- 
tions to that end.—Crane v. French, 104 
P.2d 53, 39 Cal.App.2d 642. 

Cal.App. In suit to quiet title to two 
placer mining claims, plaintiff must 
prevail on strength of his own title 
and not on any weakness of defendants’ 
title—Siedletz v. Griffith, 106 P.2d 57, 
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Alaska, An individual defendant 
having actual knowledge of the loca- 
tion and possession of plaintiff’s placer 
mining claim and being in sole charge 
of the operation of the dredge of the 
corporate defendant and causing the 
dredge to go upon plaintiff’s claim 
and extract $45,000 worth of gold dust 
therefrom, which individual defendant 
took possession of, was: equally in 
possession and equally liable for dam- 
ages with the corporate defendant.— 
Sakow v. J. BE. Riley Inv. Co., 9 Alaska 
427, affirmed 110 F.2d 345. 

In action to recover damages for 
the extraction of gold from a mining 
claim and to recover possession of the 
elaim, an individual defendant who 
did not disclaim any interest but dis- 
tinetly joined other defendants in at- 
tacking plaintiff’s title and asserting 
a right and title in defendants was a 
‘proper party’ under statute as hay- 
ing an interest in the subject of the 
action. Comp.Laws 1933, § 3391.—Sa- 
kow v. J. E. Riley Inv. Co., 9 Alaska 
427, affirmed 110 F.2d 345. 

Where individual defendant executed 
a lease authorizing corporate defend- 
ant to mine by dredging two mining 
claims which individual claimed to 
own and which included ground 
dredged by corporate defendant with- 
in boundaries of plaintiff’s placer min- 
ing claim, and individual asserted his 
title and right to ground and roy- 
alty from gold dust extracted, individ- 
ual was in possession and a “proper 
party” with an interest to action in 
ejectment and for damages and was 
liable for damages .equally with the 
corporate defendant as a ‘‘joint tres- 
passer’. Comp.Laws 1933 §§ 38891, 
3762.—Sakow v. J. E. Riley Inv. Co., 9 
Alaska 427, affirmed 110 F.2d 345. 


§ 386 
Alaska. Failure to do assessment 
work and a forfeiture must be alleged 
in pleadings, and burden of proof 
rests upon person who seeks to take 
advantage of forfeiture in action to 
quiet title to mining claims. Comp. 


Laws 19338, § 4001.—Francis v. Jen- 
kins, 9 Alaska 91. 
§ 390 
Idaho. Amended ceross-complaint 


which described mining claim as _ lo- 
eated on the Red Rock Lode Mining 
Claim in the Mineral Hill Mining Dis- 
trict, Blaine county, Idaho, and re- 
cited that the claim was duly located 
and recorded with the _ recorder of 
Blaine county on November 18, 1931, 
“reference to the records of which are 
hereby made for a more detailed de- 
seription of the said mining claim,” 
failed to contain sufficient description 
to give trial court jurisdiction to enter 
deeree quieting title to the claim in 
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the cross-complaint. Code 1932, §§ 46- 


601, 46-602.—Norrie v. Fleming, 112 
P.2d 482. 

§ 391 
Cole. In action involving adverse 


claims to certain placer mining claims, 
abandonment for want of annual as- 
sessment work could be proved under 
the general issue and was not re- 
quired to be pleaded specially.—Pueblo 
Quarries v. Clark, 110 Pi2d-'1115-: 

Each party to adverse suit must 
prove every material fact necessary 
to maintain validity of his respective 
claim.—Pueblo Quarries v. Clark, 110 
P.2d 1115. 


§ 393 
Alaska, Presumptively locator or 
patentee is the owner of all ore found 
under his surface, and burden of proof 
to the contrary is on extralateral 
gpunanis Eigen v. Grant, 9 Alaska 


Idaho. The mere fact that one de- 
fendant outfitted and left each sum- 
mer and returned in the fall with gold 
did not prove that he worked on par- 
ticular property or that he obtained 
gold from claims involved in action to 
quiet title, but the further fact that 
from time to time during those years, 
defendants were seen on the property 
mining and prospecting and that they 
made and filed affidavits of having 
done annual assessment work raised a 
presumption in support of contention 
that annual trips were made to the 
particular property and that the gold 
dust they had on each return trip 
came from their mining operations on 
those claims. Code 1932, § 46-606.— 
Independence Placer Mining Co. v. 
Hellman, 109 P.2d 1038. ( 


§ 394 
Alaska. Failure to do assessment 
work and a forfeiture must be alleged 
in pleadings, and burden of proof rests 
upon person who seeks to take ad- 
vantage of forfeiture in action to quiet 
title to mining claims. Comp.Laws 


1933, § 4001.—Francis v. Jenkins, 9 
Alaska 91. 
Idaho. Where plaintiffs in action to 


quiet title to mining claim had, prior 
to locating such claim, stated, in affi- 
davit of assessment work made for 
benefit of estate of decedent who had 
previously located claim embracing 
same land, that all stakes, monuments, 
and trees marking boundaries of dece- 
dent’s claim were in proper place, it 
was unnecessary for defendants, who 
claimed under the estate, to prove and 
identify their stakes, discovery, and 
boundary lines, since evidence | dis- 
closed, that plaintiffs knew substan- 
tial location and boundaries of claim. 
—Gerber v. Wheeler, 115 P.2d 100. 
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Alaska. In action by tenant in com- 
mon of lode claim to have a trust de- 
clared as to an adjacent claim, pur- 
chased by cotenants, evidence disclosed 
that location of boundary line be- 
tween the two claims was as claimed 
by plaintiff.—Pilgrim v. Grant, 9 Alas- 
ka 17. 

Alaska. In action for ejectment and 
for damages for detention of pkaintiff’s 
placer mining claim, plaintiff's location 
certificate was admissible in evidence, 
even though it failed to describe prop- 
erty sought to be located in accord- 
ance with statutory requirements, 
where preparing and recording of cer- 
tificate constituted part of plaintiff’s 
testimony, and certificate was cor- 
roborative thereof and also tended to 
show a good faith attempt on plain- 
tiff’s part to comply with the law in 
regard to locations. Laws 1915, c. 10. 
—Sakow v. J. E. Riley Inv. Co., 9 Alas- 
ka 427, affirmed 110 F.2d 345. 

Ariz. Inu action to establish right to 
possession of mining claim, where de- 
fendants alleged that plaintiffs, in at- 
tempting to relocate defendants’ prior 
mining claim had failed to sink de- 
fendants’ original discovery shaft eight 
feet deeper, refusal to permit defend- 
ants’ witness to testify as to depth of 
original shaft in 1929 and 1932 on 
ground that time was too remote was 
error, but not prejudicial in view of 


§ 396 


other testimony.—Brewer vy. Heine, 106 
P.2d 495. 

Idaho. In ‘action to quiet title to 
placer mining claims, where there was 
positive, affirmative testimony that de- 
fendants actually went on’ the ground 
each year and worked and panned out 
gold, negative testimony of persons 
who passed over ground or along near- 
by trail in course of years that they 
did not see any of the defendants on 
the ground or in that vicinity or doing 
any work there was not sufficient to re- 
fute positive proof of facts involved,— 
Independence Placer Mining Co. y. 
Wellman, 109 P.2d 1038. 

In action to quiet title to placer 
mining claims, evidence showed that 
defendants were in possession of and 
did work on the property involved in 
1925 and had done so continuously for 
more than 10 years previously, that at 
the time of the location of plaintiff’s 
claims in 1925, the ground was _ not 
open to location, and hence that plain- 
tiff’'s attempted location was void,—In- 
dependence Placer Mining Co, vy. Hell- 
man, 109 P.2d 1038. 

Idaho. The fact that defendants in 
action to quiet title to placer mining 
claims made affidavits of having done 
annual assessment work on the proper- 
ty from year to year for many years 
before any controversy arose over their 
title and right of possession showed 
that they had been actually on the 
ground and had at least done some 
work, and was evidence that they 
were laying some claim to the property 
and that they did not mean to aban- 
don it. Code 1932, § 46-606.—Inde- 
pendence Placer Mining Co. y. Hell- 
man, 109 P.2d 1038. 

Plaintiff in action to quiet title to 
placer mining claims could not suc- 
eessfully contend that one defendant 
abandoned his claim to the property by 
seeking and receiving a lease or per- 
mission to prospect the ground in 1933 
or 1934 from plaintiff's employee, 
where contention was denied and dis- 
proved by attendant and surrounding 
circumstances of occupation and work- 
ing the ground, and plaintiff’s loca- 
tions were made in 1925, some nine 
years before alleged abandonment, at a 
time when the ground was not open to 
location.—Independence Placer Mining 
Co. v. Hellman, 109 P.2d 1038. 
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C.C.A.Ariz. Evidence did not author- 
ize recovery for damage to mining 
claims from conversion of personalty 
situated on and used in connection 
with claims.—Arizona Power Corpora- 
tion v. Smith, 119 F.2d 888. 

Ariz. Evidence that plaintiffs erect- 
ed a discovery monument in which lo- 
cation notice was placed at a point 
about 100 feet east of place where dis- 
covery work was done, but on the claim 
near the vein and so conspicuous that 
it could be seen a mile away, estab- 
lished that plaintiffs posted notice of 
location “at or contiguous to the point 


of discovery.’’—Brewer v. Heine, 106 
P.2d 495. 
Ariz. Evidence supported finding 


that plaintiffs, in relocating mining 
claim which had been allegedly forfeit- 
ed or abandoned, sunk original discov- 
ery shaft of prior locater more than 
8 feet deeper, where plaintiffs intro- 
duced testimony showing that they in- 
ereased size of shaft from 4 feet by 
6 feet to 6 feet by 8 feet and sank it 
from 2% or 3 feet to a depth of 14 feet 


7 inches.—Brewer v. Heine, 106 P.2d 
495. 
Ariz. Evidence supported finding 


that annual labor for year ending July 
1, 1935, had not been performed on de- 
fendants’ mining claim and that no 
notice of intention to hold claim with- 
out doing work under act of Congress 
had been filed, so that defendants’ min- 
ing claim was ‘‘unappropriated pub- 
lic domain’’, subject to location on No- 
vember 7, 1935, the date plaintiffs lo- 
eated it.—Brewer y. Heine, 106 P.2d 
495. 


Ariz. Evidence sustained implied 
findings that defendant had been in 
actual peaceable’ and adverse posses- 
sion’ of a part of two mining claims 
for statutory period of five years and 


§ 396 


that it had paid the taxes thereon for 
same period and warranted quieting 

- title in defendant. Code 1939, § 29- 
102.—Stephens y. Comstock-Dexter 
Mines, 114 P.2d 903. 

Cal.App. In action to quiet title to 
mining claim, evidence supported trial 
court’s finding that there was no con- 

a tinuous or adverse possession on the 
=” part of the defendants during any pe- 
riod of five years.—Crane y. French, 104 
 P.2d 53, 39 Cal.App.2d 642. 
Cal.App. The intent to abandon a 
. mining claim must be established by 
clear proof.—Crane v. French, 104 P.2d 
53, 39 Cal.App.2d 642. 
The action of officers and directors of 
eorporation which was dissolved, but 
which had a continued existence under 
Maine statute for three years, of dis- 
posing of mining claim within three 
years, was some evidence of the ab- 
sence of an intention to abandon the 
-claim. Rev.St.Me.1930, ¢c. 56, § 82.— 
i Crane vy. French, 104 P.2d 53, 39 Cal. 
 App.2d 642. rib 
tc" In action to quiet title to mining 
claim, wherein defendants contended 
that the claim had been abandoned, evi- 
- denee sustained trial court’s finding 
that there had been no “abandonment”, 
-  —Crane y. French, 104 P.2d 53, 39 Cal. 
 <App.2d 642. 4 : 
--~-—-s«*‘Tdaho. In action to quiet title to 
-_ mining claim wherein defendants filed 
a cross-claim alleging title and right 
to possession in themselves, evidence 
‘sustained findings that location of 
. plaintiffs’ claim was made with knowl- 
edge that the lands embraced therein 
-_-were claimed and occupied by defend- 
ants, whose claim had previously been 
recognized by plaintiffs, and that de- 
 fendants were entitled to the lands in 
controversy.—Gerber v. Wheeler, 115 


P.2a 100., 


ess! § 397 : 

Ariz. In action to establish right 
to possession of mining claim, where 
_ plaintiffs did not attack validity of 
prior location of defendants’ mining 
claim but proceeded upon theory that 
it had been forfeited or abandoned, in- 
struction that validity of defendants’ 
location at its inception must appear 
_ before defendants could defeat plaintiffs 
and that burden of showing such fact 
rested upon defendants was error, but 
was harmless, where plaintiffs clearly 
established forfeiture or abandonment. 
_-—«— Brewer vy. Heine, 106 P.2d 495. 


7 


§ 400 
_ @al.App. In suit to quiet title to 
two. placer mining claims, wherein de- 
-. fendants filed a counterclaim, trial 
 -eourt’s findings supported judgment 
quieting title in one of defendants.— 
__ -~Siedletz v. Griffith, 106 P.2d 57. 
iS ‘Idaho. The trial court, in finding 
that plaintiffs in action to quiet title to 
mining claims were.estopped from as- 
P. serting any right, claim, or interest 
to mineral lands covered by the claim 
by reason of prior location of claim 
embracing same land by defendants’ 
__-predecessor in title, used the word “es- 
topped” merely to indicate the exist- 
ence of an ordinary prior paramount 
right in the opposite party, rather than 
in the technical sense of “estoppel’’.— 
Gerber ¥. Wheeler, 115 P.2d 100, 
eee S| § 401 
ey _ Alaska. The statute providing that 
any person with a legal estate in re- 
alty and the present right of posses- 
sion may recover such possession, with 
damages for withholding same, author- 
_ ized the recovery of damages for the 
‘ extraction of gold from a mining claim 
in an ejectment action to recover the 
: possession of the claim, and hence 
} whether the cause of action for eject- 
ment and damages was one or two 
eauses of action, a demurrer for mis- 
joinder of causes of action was prop- 
erly overruled. Comp.Laws 19383, §§ 
3416, 3460, 3761.—Sakow vy. J. BE. Riley 
Iny. Co., 9 Alaska 427, affirmed 110 F. 
2d 345. 
Where plaintiff sought possession of 
a mining claim and damages for the 
removal of $45,000 worth of gold dust 
from claim, and defendants produced 
no evidence that they had been put to 
any expense in extracting the $45,000 


. _ 
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worth of gold dust, and there was evi- 
dence of a willrul trespass on the part 
of defendants, the jury properly 
awarded plaintiff damages of $45,000.— 
Sakow v. J. EB. Riley Iny. Co., 9 Alaska 
427, affirmed 110 F.2d 345. 


§ 403 F 

Ariz. In action to establish right 
to possession of mining claim, where 
plaintiffs did not attack validity of 
prior location of defendants’ mining 
claim but proceeded upon theory that it 
had been forfeited or abandoned, in- 
struction that validity of defendants’ 
location at its inception must appear 
before defendants could defeat plaintiffs 
and that burden of showing such fact 
rested upon defendants was error, but 
was harmless, where plaintiffs clearly 
established forfeiture or abandonment. 
—Brewer v. Heine, 106 P.2d 495. 

In action to establish right to posses- 
sion of mining claim, where defendants 
alleged that plaintiffs, in attempting to 
relocate defendants’ prior mining claim 
had failed to sink defendants’ original 
discovery shaft eight feet deeper, re- 
fusal to permit defendants’ witness 
to testify as to depth of original shaft 
in 1929 and 1932 on ground that time 
was too remote was error, but not prej- 
udicial in view of other testimony.— 
Brewer v. Heine, 106 P.2d 495. 
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D.C.Mont. The regulations. adopted 
under Mineral Lands Leasing Act re- 
quiring a lessee to conform to details of 
letters and regulations and to written 
instructions of supervisor and to use 
reasonable precaution to prevent waste 
of oil or gas, or damage to formations 
or deposits bearing oil, gas, or water or 
to coal measures or other mineral] de- 
posits, and that if lessee should fail to 
plug properly any dry or abandoned 
well the supervisor, after giving 30 
days’ notice to parties in interest, might 
plug such well at expense of lessee or 
his surety are valid, Mineral Lands 
Leasing Act, §§ 138, 32, 30 U.S.C.A. §§ 
ett 221.—U. S. v. Forbes, 36 F.Supp. 

The grantee of an oil and gas permit 
from the United States and his surety 
were liable for costs incurred by the 
United States in plugging a well drilled 
upon lands included in the permit 
where grantee never made any reports 
and failed to comply with any of opera- 
tive regulations under Mineral Lands 
Leasing Act and government agents did 
more than was required of them under 
the act to contact the grantee to per- 
suade him to comply with the regula- 
tions. Mineral Lands Leasing Act §$§ 
18, 32, 30 U.S.C.A. §§ 189, 221.—U. S. v. 
Forbes, 36 F.Supp. 131. 


D.C.Mont. Where oil and gas lease 
executed by United States in considera- 
tion for $1 required wells to be drilled 
within certain time, which was later 
extended, and accompanying bond pro- 
vided for payment of liquidated dam- 
ages upon failure to drill wells timely, 
“time was the essence” of the agree- 
ment, and the parties were liable for 
the amount of liquidated damages up- 
on lessee’s failure to drill the wells 
within the extended time—U. S. y. 
Hole, 38: F.Supp. ; 

Cal.App. Allegations relating to 
plaintiff's ill health and to trust and 
confidence which plaintiff reposed in 
her husband, who advised her as to 
her business affairs, were insufficient 
to furnish excuse for plaintiff’s failure 
for 14 years to make inquiry concern- 
ing or to take any interest in oil roy- 
alties which plaintiff claimed to have 
purchased from person to whom Unit- 
ed States had issued a prospecting per- 
mit, so that plaintiff, being charged 
with notice that oil had been developed 
in large quantities on such property, 
and that royalties were being paid out 
of production, was barred by “laches” 
from maintaining action to establish 
trust in oil royalties and to establish 

laintiff’s title to royalties. Oil Land 

pein 4 Aes 2 ete he 181 et seq. 
—Arno v. niversal Oil Land E 
114 P.2d 408. Hes 

Wyo. Where locators of oil placer 
mining claim leased premises for 124% 
per cent. royalty to corporation and 
an undivided one-ninth of 19/20 of 


A % pe aanaed 
the 12% per cent. royalty w con 
veyed to person who with original — 
locators procured a government lease 
which provided that colessees would 
not assign any interest except with 
consent of Secretary of Interior, and 
colessee, without seeking consent of 
Secretary, thereafter executed an as- 
signment of royalty interest to named 
corporation which subsequently ter- 
minated lease and colessee thereafter 
entered into another production agree- 
ment to which persons claiming un- 
der assignment of royalty agreement 
were not parties, colessee by assign- 
ment transferred only his royalty yes 
no 


terest in corporation and did 
transfer his royalty interest under 
government lease, so that persons 


claiming, under assignee were not en- 

titled to share in royalties under sec- 

ond production agreement.—Minnelusa 

ee Corporation v. De Larm, 111 P.2d 
7. 
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C.C.A.Tex. The Texas statute pro- 
viding that no suit may be instituted 
by the state for the collection of any 
debt or bonus and rental money be- 
cause of execution of any oil and 
gas lease under relinquishment act 
unless such suit is instituted within 
five years after act becomes effective 
was not an “enabling act’’, since state 
needs no enabling act to permit it to 
sue upon a claim, but was a “statute 
of limitations” putting a time limit to 
the right the state had to sue, and, 
while the state is bound by statute, it 
must be strictly construed against oth- 
ers and in favor of the state. Vernon’s 
Ann.Civ.St. arts. 5367, 5368, 5539a; 
art. 5367a, § 6.—State of Texas, for 
and on behalf of Itself and Permanent 
SaRoek Fund, v. Campbell, 120 F.2d 
La. The statute authorizing parish 
school boards to grant mineral leases 
on sixteenth section lands is a “spe- 
cial law” and not “general law.” Act 
No. 100 of 1922, § 30.—State v. Hum- 
ble Oil & Refining Co., 197 So. 140, 
195 La. 457, 

The statute vesting in state mineral 
board the right to grant mineral leases 
on state lands is a “general law’ and 
not “special law.” Act No. 93 of 1936, 
as amended by Act No. 80 of 1938.— 
State vy. Humble Oil & Refining Co., 
197 So. 140, 195 La. 457. ‘ 

The purpose of statutes vesting in 
state mineral. board the right to grant 
mineral leases on state lands was to 
secure for the state greater returns 
from mineral development of public 
lands. Act No. 93 of 1936, as amend- 
ed by Act No. 80 of 1938.—State v. 
Humble Oil & Refining Co., 197 So. 
140, 195 La. 457. 

The failure of statute vesting in state 
mineral board the right to grant min- 
eral leases on state lands, to include 
sixteenth section lands in enumeration 
of state lands within operation of stat- 
ute, indicated legislative intention not 
to divest school boards of their con- | 
trol and administration of sixteenth 
section lands. Act No. 100 of 1922, § 
30; Act No. 93 of 1936, § 4.—State 
y. Humble Oil & Refining Co., 197 So. 
140, 195 La, 457. 


The provision in statute vesting in 
state mineral board the right to grant 
mineral leases on state lands, requir- 
ing register of land office to advertise 
the land, keep the records and furnish 
board with information with respect 
to lands under board’s jurisdiction, in- 
dicated legislative intention not to 

lace sixteenth section lands under 

oard’s jurisdiction, since register had 

no authority over sixteenth section 
lands and was not in a position to fur- 
nish board with any information con- 
cerning such lands. Act No. 100 of 
1922, 80; Act No. 93 of 1936, § 6. 
—State v. Humble Oil & Refining Co., 
197 So. 140, 195 La. 457. 

The statute giving state mineral 
board supervision ‘of all mineral leases 
granted by the State, now in effect or 
hereafter entered into” did not give 
board supervision of leases on six- 
teenth section lands granted by school 
boards, since leases granted by school 
boards were not per se granted by the 


as con- 


se t 
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state. Act No. 100 of 1922, § 30; Act 
No. 93 of 1936, § 9.—State v. Humble 
vie la Refining Co., 197 So. 140, 195 La. 

The 1936 statute vesting in state 
mineral board the right to grant min- 
eral leases on state lands was not in- 
tended to apply to any lands but those 
covered by 1915 statute authorizing 
Governor to grant mineral leases cov- 
ering any lands, including lake and 
river beds and other bottoms, belong- 
ing to the state. Act No. 30 of 1915, 
Ex.Sess.; Act No. 93 of 1936, as amend- 
ed by Act No. 80 of 1938.—State v. 
Humble Oil & Refining Co., 197 So, 140, 
196'' ia. 2457. 

The word “leases’ in 1936 statute 
giving state mineral board supervision 
“of all mineral leases granted by the 
State, now in effect or hereafter en- 
tered -into’’, meant leases granted by 
the state in accordance with 1915 stat- 
ute authorizing Governor to grant min- 
eral leases covering any lands, includ- 
ing lake and river beds and other bot- 
toms, belonging to the state. Act No. 
30 of 1915, Ex.Sess.; Act No. 93. of 
1936, § 9.—State v. Humble Oil & Re- 
fining Co., 197 So. 140, 195 La. 457) 

A provision in statute vesting in state 
mineral board the right to grant min- 
eral leases on state lands, requiring 
funds derived from mineral leases to 
be collected by register of. land office 
and deposited in state treasury to cred- 
it of general fund, indicated legisla- 
tive intention not to include sixteenth 
section lands under board’s jurisdic- 
tion, since it would not be presumed 
that Legislature would violate consti- 
tutional mandate that proceeds from 
sale or lease of sixteenth section lands 
should constitute part of school funds 
and that such funds should be segre- 
gated and kept in separate bank ac- 
counts under control of ‘parish school 
boards. Act No. 100 of 1922, § 30; 
Act No. 93 of 1936, § 20; Const. art. 
12, §§ 14, 15.—State v. Humble Oil & 
Refining Co., 197 So. 140, 195 La. 457. 

The failure of 1936 statute vesting 
in state mineral board the right to 
grant mineral leases on state lands, to 
include 1922, statute authorizing parish 
school boards to grant mineral leases 
on sixteenth section lands, in list of 
statutes expressly repealed by 1936 
statute, indicated legislative intention 
that 1936 statute was not to be a sub- 
stitute for 1922 statute. Act No. 100 
of 1922, § 30; Act No. 93 of 1936, § 
21.—State v. Humble Oil & Refining 
Co., 197 So. 140, 195 La. 457. 

The general statutes vesting in state 
mineral board the right to grant min- 
eral leases on state lands did not re- 
peal by implication the special statute 
authorizing parish school boards to 
grant mineral leases on sixteenth sec- 
tion lands, in view of settled policy 
to treat sixteenth section lands as 
separate and distinct from other state 
lands and to place them under control 
of school authorities. Act No. 100 of 
1922, § 30; Act No. 93 of 1936, as 
amended by Act No. 80 of 1938; Acts 
Cong. April 21, 1806, 2 Stat. 391; 
March 8, 1811, § 10, 2 Stat. 665; April 
23, 1912, 37 Stat. 90.—State v. Humble 
Oil & Refining Co., 197 So. 140, 195 La. 
457. 

The legislative intention that statutes 

‘vesting in state mineral board the 
right to grant mineral leases on state 
lands should repeal statute authorizing 
parish school boards to grant mineral 
leases on sixteenth section lands, should 
be clear and controlling, where such 
repeal would operate to prejudice of 
educational system of state. Act No. 
100 of 1922, § 30; Act No. 93 of 1936, 
as amended by Act No. 80 of 1938.— 
State v. Humble Oil & Refining Co., 197 
So. 140, 195 La. 457. 


Tex.Com.App. The _ statutes under 
which applicant sought mineral lease 
‘on vacant land gave to the land com- 
missioner authority to determine 
whether land covered by application 
was vacant and belonged to the state. 
Vernon’s Ann.Civ.St. art. 1735.—United 
Production Corporation v. Hughes, 152 
S$.W.2d 327. 

Tex.Civ.App. Under the Relinquish- 
ment Act, the state and the landowner 
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are each entitled to one-half of the 
bonus paid for an oil and gas lease. 
Vernon’s Ann.Ciy.St. arts. 5367 et seq., 
5381.—Navarro Oil Co. v.: Cross, 150 S. 
W.2d 117, error granted. 

The landowner has no authority to 
collect the state’s one-half of bonus 
paid for oil and gas lease executed 
pursuant to Relinquishment Act, but, 
if landowner does so, both he and the 
lessee become jointly and _ severally 
liable to the state for its one-half, 
although as between landowner and 
lessee in such case the duty is pri- 
marily upon the landowner to pay the 
state, if the landowner has actually 
collected the entire bonus. Vernon’s 
Ann.Civ.St. arts. 5367 et seq., 5381.— 
Navarro Oil Co. v. Cross, 150 S.W.2d 
117, error granted. 

An oil and gas lease executed pursu- 
ant to the Relinquishment Act, which 
authorized lessee to deduct from royal- 
ty otherwise payable to lessor and pay 
to state his share of royalty to which 
state might be entitled, and which 
further provided that lessee should pay 
the annual rental due the state and 
comply with, all present and future 
laws and the regulations of the Com- 
missioner of General Land Office ap- 
plicable to the lands involved in lease, 
but significantly omitted authority to 
deduct. such further payments from 
royalty payable to lessor, obligated les- 
see to pay to the state all sums of 
money which might be required under 
the law, over and above the considera- 
tion recited in lease to have been paid 
to the lessor. Vernon’s Ann.Civ.St. 
arts. 5367 et seq., 5381.—Navarro Oil 
Co. v._ Cross, 150 S.W.2d 117, error 
granted. 

In lessee’s action against lessor to 
recover amount which lessee was com- 
pelled to pay state as state’s share of 
bonus paid for oil and gas lease exe- 
euted pursuant to the Relinquishment 
Act, on theory that amount paid lessor 
upon execution of lease constituted en- 
tire bonus rather than lessor’s share 
only, lessee’s misunderstanding or ig- 
norance of Relinquishment Act, which 
expressly required payment direct by 
lessee of moneys payable to. state. 
would not alone, in the absence of 
fraud or mutual mistake, afford a basis 


for recovery. Vernon’s Ann.Ciy.St. 
arts. 5367 et seq., 5381.—Navarro Oil 
Co. v. Cross, 150 S:W.2d 117; error 
granted. 


Where oil and gas lease executed 
pursuant to the Relinquishment Act 
could be construed as obligating lessee 
to pay direct to state the state’s share 
of bonus payable for-lease, or as pro- 
viding that consideration recited in 
lease to have been paid to lessor upon 
execution of lease should constitute 
the entire bonus, the lease was con- 
strued as providing that lessor thereby 
agreed to and did collect only lessor’s 
share of the bonus, since agreement 
by lessor to collect entire bonus would 


be unlawful. Vernon’s Ann.Civ.St. 
arts. 5367 et sen., 53°1.—Navarro -Oil 
Co. v. Cross, 150 S.W.2d 117, error 
granted. 


Tex.Civ.App. Where owners of sur- 
face estate of land, mineral interest 
of which was vested in the state, in- 
dividually and as agents for the state 
executed oil lease which reserved to 
the lessors one-eighth royalty inter- 
est, only interest hold by the owners 
of the surface estate in tHe reserved 
royalty was a one-sixteenth accruing 
to them as agents for the state.—Abell 
v. Grove, 152 S.W.2d 885. 

Where owners of surface estate of 
Jand, mineral interest of which was 
vested in state, executed an oil and 
gas lease reserving to the lessors a 
one-eighth royalty interest, and there- 
after executed a deed purporting to 
convey to the grantee an _ undivided 
one-sixth of the undivided one-six- 
teenth oil royalty and gas rental or 
royalty due and to be paid to the 
grantors under the terms of the lease, 
interest contemplated to be conveyed 
was a fractional portion of the wtndi- 
vided one-sixteenth interest accruing to 
the surface owners as agent for the 
state—Abell v. Grove, 152 S.W.2d 885. 
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D.C.Mont. The grantee of an oil and 
gas permit from the United States and 
his surety were not liable for costs 
incurred by United States in plugging 
an abandoned well drilled by grantee’s 
agent under permit, where government 
agent in charge of supervising well 
and its abandonment had approved the 
condition in which well was left when 
abandoned, and there was no showing 
that such agent, who had broad pow- 
ers under regulations by Secretary of 
Interior governing production of oil 
and gas, had improperly exercised his 
authority, and grantee had complied 
with permit up to time of abandonment, 
and well, which produced water, was 
50 miles from a producing oil well. 
28 U.S.C.A. § 773;. 30 U.S.C.A. §§ 22, 
48, 181 et seq., 225.—U. S. v. National 
Surety Co., 34 F.Supp. 257. 

Tex.Com.App. In trespass to try 
title to oil and gas leasehold estate, 
claimed by defendants under lease exe- 
cuted by the state, the state was not 
“indispensable party’’.—Petroleum Pro- 
ducers Co. et al. v. Reed, 144 S.W.2d 
540, reversing te Es 1116. 
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C.C.A.Okl. A landowner has no ab- 
solute right or title to oil or gas per- 
meating strata underlying surface of 
land, and has only a qualified interest 
therein, consisting of exclusive right to 
erect structures on surface of land and 
to explore for oil and gas by drilling 
wells through underlying-strata and to 
take therefrom and reduce. to posses- 
sion oil or gas found therein, and thus 
acquire absolute title thereto as per- 
sonal property, but neither landowner 
nor lessee obtains title to oil and gas 
until he reduces it to possession.—U. 
S. v. Stanolind Crude Oil Purchasing 
Co, 113 F.2d: 194; 

Cal. A landowner does not have an 
absolute title to the oil and gas in 
place as corporeal real property, but 
rather has the exclusive right to drill 
for oil and gas on his premises.—La 
Sree Ranch Co. v. Dodge, 114 P.2d 


N.C. The title to surface of earth 
and title to mining and mineral rights 
under surface may be severed, and 
mining and mineral rights being a 
part of the realty, title thereto is goy- 
erned by ordinary rules governing 
title to real property, and when sey- 
ered, the surface and mining rights 
constitute two distinct estates.—Davis 
v. Federal Land Bank of Columbia, 13 
§.H.2d 417, 219 N.C. 248. 


Tex.Civ.App. While a commission- 
ers’ court has no authority to create 
nuisance by executing oil lease to drill 
well on public road, though fee thereto 
is in county or. state, owner of land 
adjacent to such road has right to 
develop his land for oil.—Wencker vy. 
Railroad Commission of Texas, 149 S. 
W.2d 1009, error dismissed, judgment 
correct. 

An owner of land adjacent to public 
road is not required so to drill oil well 
on such land that owners of other 
lands not adjacent to road will share 
in oil underneath road.—Wencker v. 
Railroad Commission of Texas, 149 S. 
W.2d 1009, error dismissed, judgment 
correct. 

An owner of land adjacent to public 
road, fee title to which is in state, is 
not required to compensate state for 
oil drained from beneath such road 
by well drilled on his land.—Wencker 
v. Railroad Commission of Texas, 149 
S.W.2d 1009, error dismissed, judgment 
correct. 

While state may abandon its fee title 
to public road and sell land embraced 
therein, owner of land adjacent to such 
road need not wait until state does so 
before he may develop his land for oil. 
Vernon’s Ann.Civ.St. art. 6673a.— 
Wencker v. Railroad Commission of 
Texas, 149 S.W.2d 1009, error dis- 
missed, judgment correct. 
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©.C.A.Okl. A “mine” is an excava- 
tion in the earth from which ores, coal, 
or other mineral substances are re- 
moved by digging or other mining 
methods, and in its broader sense it de- 


aan 

ener dat” 
ib ‘ ~ notes the vein, lode, or deposit of min- 
erals, whereas “mining” connotes the 


ae 

5 removal of minerals from a_ natural 
fy, deposit and does not embrace the work- 
Pj 

, 


ing of mineral dumps artificially de- 
-_-posited from residue remaining after 
the ore has been milled and_ concen- 
trates removed therefrom.—Atlas Mill- 
ing Co. v. Jones, 115 F.2d 61, affirming 
' 29 F.Supp. 942. F 

- Ores when severed from their nat- 
ural deposit become “personal proper- 
” Atlas Milling Co. v. Jones, 115 F. 
2d 61, affirming 29 F.Supp. 942. — 
: One, who has actual notice 
rior locator is claiming a tract 
ground and has done 1loca- 
thereon and continued to 


on the property, cannot make a valid 
location on such property, since he has 
“notice that so much of the ground as 


Ky. Minerals in place are “real es- 
te,’ and such minerals may be sever- 
into distinct estates separate_from 
-surface.—Williams’ Adm’r v. Union 
; ae Trust Co., 143 S.W.2d 297, 283 
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.C.A.Kan. The property right of an 
ner or lessee of land in and to the 
oil and gas beneath the surface is not 
an absolute one and such substances 
because of their peculiarity in the nat- 
ural state partake more of the nature 
of “common property,” title to which 
becomes absolute only when they are 
aptured and reduced to possession.— 
te Corporation Commission of Kan- 
r, Wall, 113 F.2d 877. 


. § 444 

€.C.A.N.C. Where plaintiffs’ prede- 
essor in title through whose mesne 
nveyances plaintiffs claimed a miner- 
interest in North Carolina lands 
s in possession of lands under deed 
dated December 12, 1867, deed consti- 
tuted “color of title’, predecessor’s 
possession extended to the boundaries 

of the deed, and that possession for 


, 428.—Duke Power Co. 
18 F.2d 443. 


In action to quiet title to North 
rolina lands, the fact that, as a 
sult of impounding water, some of 
he boundaries were submerged and 
uld not be located, did not destroy 
he value’ of testimony concerning 
their location at time of adverse pos- 
session relied on by plaintiffs, and it 
was competent for the son of plain- 
tiffs’ predecessor; through whose mesne 
onveyances they claimed a mineral in- 
erest in lands, to testify that he knew 
the lands described in deed to prede- 
‘cessor and to testify to acts of posses- 
sion occurring on those lands. Code 
N.C.1939, §§ 426, 428, 1743—Duke 
- Power Co. v. Toms, 118 F.2d 443. 

Rights of holders of mineral interests 
in North Carolina lands were not 
affected by occupation and user of 
surface after severance of mineral in- 
_terests from surface rights except as 
-guch occupation and user interfered 
- with mineral rights.—Duke Power Co. 

vy. Toms, 118 F.2d 443. 

Under North Carolina law, the right 
to recover past damages for wrongful 
interference with the right of access 
to mineral rights is barred except with 
--- -respect to such damages as may be 
- shown within the statutory period, but 
the right of access itself is not barred 
until the party interfering has ac- 
quired by prescription the right to 
interfere as against the exercise of 
. that right of access—Duke Power Co. 
v. Toms, 118 F.2d 443. 

Under North Carolina law, the pre- 
seriptive period of 20 years is the one 
applicable to the acquisition of an ease- 
i ment of flowage which will interfere 
; with the easement of access of owners 


Vv. ‘Tom's, 
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of mineral rights in lands, and 
right of access is not affected by the 
flooding of the lands for less than the 
20 year period.—Duke Power Co. Vv. 
Toms, 118 F.2d 4438. ; 

D.C.Ky. Under Kentucky law, per- 
son acquiring possession of surface of 
land from same grantor after sever- 
ance of mineral title is deemed to 
hold possession of minerals as_ trustee 
for mineral owner, and, in absence of 
an explicit disclaimer of that  rela- 
tionship brought to attention of min- 
eral owner, the surface holder cannot 
acquire mineral title by any length 
of possession. Ky.St. 2366a-1.— 
Kentucky River Coal Corporation v. 
Singleton, 36 F.Supp. 123. 

Where no claim to minerals was 
made for period of over 30 years by 
either grantor of mineral rights or by 
persons holding title to surface of land 
under him, corporation to which min- 
eral title had passed by mesne con- 
veyances obtained good title to miner- 
als which could not be assailed by 
owners of surface merely because orig- 
inal grantor had never obtained a deed 
and original grantee of surface had 
thereafter obtained a quitclaim deed 
from predecessor of original grantor. 


Ky.St. § 2366a-1—Kentucky River 
Coal Corporation y. Singleton, 36 F. 
Supp. 123. 

Ala. In suit to enjoin mining and 


removal of coal and for an account- 
ing, evidence did not show that re- 
spondents did not have adverse pos- 
session for required statutory period, 
because one of respondents owned min- 
erals under one part of land, and other 
respondent minerals under another 
part.—Pollard v. Simpson, 199 So. 560. 
240 Ala. 401. 

After severance of the minerals, in 
situ, from the surface, possession of 
the surface is not adverse as to min- 
erals, since the severance creates two 
distinct closes.—Pollard v. Simpson, 
199 So. 560, 240 Ala: 401. 

To effect “adverse possession” of 
minerals, after severance of title from 
the surface, adverse claimant must do 
some act or acts evincing a permanency 
of occupation and use, us distinguished 
from acts merely occasional, desultory, 
or temporary acts suitable to enjoy- 
ment and annropriation of the minerals 
so claimed, and hostile to the rights 
of the owner.—Pollard v. Simpson, 199 
So. 560, 240 Ala. 401. 


In suit to enjoin mining and re- 
moval of coal and for an accounting, 
evidence was sufficient to support re- 
spondents’ claim of title to the coal 
based on adverse possession for re- 
quired statutory period.—Pollard v. 
Simpson, 199 So. 560, 240 Ala. 401. 


Idaho. In action to quiet title to 
placer mining claims, defendants were 
not required to show that they had 
paid all taxes assessed against proper- 
ty during period they had held it ad- 
versely to sustain their claim of ad- 
verse possession, where plaintiff proved 
and the court found that no taxes had 
been levied against the property dur- 
ing the period plaintiff asserted own- 
ership of the claims, and locations 
claimed by plaintiff and defendants 
covered the identical ground.—Inde- 
pendence Placer Mining Co. v. Hell- 
man, 109 P.2d 1038. 


N.C. Title founded on adverse pos- 
session of a mine will be limited to 
that areasxof which actual possession 
has been enjoyed. C.S. 430.—Davis 
v. Federal Land Bank of Columbia, 13 
§$.H.2d 417, 219 N.C. 248. 

“Prospecting” is not making such use 
of mines and mineral rights as to evi- 
dence that such acts are done in the 
character of owner, in opposition to 
rights or claims of other persons, and 
such use must have been made of 
mines and mineral rights as they were 
capable of to establish title by ‘“ad- 
verse possession’. C.S. § 430.—Davis 
vy. Federal Land Bank of Columbia, 13 
§.B.2d 417, 219 N.C, 248. 

Evidence that plaintiffs, not claiin- 
ing title to mineral rights by virtue 
of any color of title, prospected for 
more than twenty years, and put in 
one year’s work during a period of 


an 
ly fo er, 
unlocated places f tO d,. 
not show sufficient continuity of p 
session of mines and minerals to es- 
tablish “adverse possession” for twen- 
ty years under known and _ visible 
lines and boundaries. C.S. 430.— 
Davis v. Federal Land Bank of Colum- 
bia, 13. S.H.2d. 417, 219. N.C. 248. 
Where plaintiffs 
mineral rights by adverse possession 
did not claim title by virtue of any 
color of title, the Jaw did not extend 
the force and effect of their possession 
at various places to the outer bound- 
aries of their claim. C.S. 430.— 
Davis v. Federal Land Bank of Co- 
lumbia, 13 S.H.2d 417, 219 N.C. 248. 
Evidence was insufficient to estab- 
lish twenty years’ adverse possession 
of mines and mineral rights under 
known and visible lines and bound- 
aries. C.S. 430.—Davis v. Federal 
Land Bank of Columbia, 13 S.H.2d 
417, 219 N.C. 248. l 
Tex. A deed by the holder of dis- 
puted record title to one claiming dis- 
puted title by possession, in settlement 
of the conflicting claims of the parties, 
conveying tract in consideration of 
amount represented by two vendor’s 
lien notes, but reserving timber and 
minerals, was contractual in nature 
and recitals thereof bound the parties 
as between themselves, regardless of 
whether grantor had good title, as 
a contract that surface should be held 
and enjoyed by grantee and the min- 
eral estate by grantor, so that subse- 
quent possession of the surface by 
grantee and those claiming under him 
did not constitute adverse possession 
of the minerals.—Greene v. White, 153 
S.W.2d 575, reversing White v. Greene, 
129 S.W.2d 801. 


Tex.Civ.App. Where one in open, 
notorious use, and occupancy of land, 
inclosed by his fence, under recorded 
deeds sufliciently describing land to 
place five-year statute of limitations in 
operation, delivered actual possession 
of minerals underlying land to mineral 
lessee nearly two months before date of 
such occupant’s deed conveying sur- 
face of land to another, execution of 
such deed did not destroy possession 
of minerals by grantor or such assigns, 
who were in continuous possession of 
separate estates conveyed to them, with 
privity of estate between them, from 
and after such date. Vernon’s Ann. 
Civ.St.. arts. 5509, 5516.—Crawford v. 
Humble Oil & Refining Co., 150 S.W. 
2d 849, error dismissed, judgment cor- 
rect, ; 
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D.0.Tex. A landowner has no cause 
of action against his neighbor for 
draining oil and gas from under his 
land.—Ivey v. Phillips Petroleum Co., 
386 F.Supp. 811. ; 

La. The right to permit entry on 
land to conduct geological surveys or 
explore for oil, gas, or other minerals 
is a valuable property right belonging 
exclusively to the owner, as regards 
his right to damages against a tres- 
passer. Rey.Civ.Code, arts. 491, 2315. 
—Angelloz v. Humble Oil & Refining 
Co., 199 So. 656, 196 La. 604. 
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Pa.Super. Trespass is the proper 
remedy for digging coal on another 
man’s land and carrying it away.— 
Roncace v. Welsh, 14 A.2d 616, 141 Pa. 
Super. 170. 


Where plaintiffs and defendants who 


were adjoining property owners be- 
came involved in boundary dispute and 
defendants entered unoccupied and un- 
cultivated lands which were within 
plaintiffs’ tract, and mined coal thereon, 
the plaintiffs whose boundary was well 
marked could maintain trespass against 
defendants for damages for illegal min- 
ing, as against contention that plain- 
tiffs should have. brought ejectment 
with claim for mesne profits.—Ronecace 
Fa ees 14 A.2d 616, 141 Pa.Super. 


§ 461 
Pa.Super. Wvyidence sustained finding 
that defendant who mined coal on 


claiming title to 
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La. Where oil company secured min- 
ing lease and produced oil in good faith 
without knowledge of plaintiffs’ owner- 
ship of an undivided one-fourth inter- 
est in the realty, plaintiffs claiming the 
value of one-fourth of the oil pro- 
duced and saved would be required to 
contribute one-fourth of drilling and 
production costs, which would include 
cost of drilling to full depth to which 
company in good faith drilled in. ex- 
ploring for oil notwithstanding oil 
was finally produced at about one-half 
that depth. Rey.Civ.Code, art. 501.— 
parte vy. Hunt, 197 So: 402, 195 La. 


j § 476 
La. In an action against a company 


_.engaged in exploring for oil to recover 


for trespassing on plaintiffs’ lands and 
disseminating information acquired by 
a geophysical test thereon, resulting in 
depreciation of the leasing value of the 
Jands; an award to plaintiffs of $7,500 
held not an abuse of discretion, under 
evidence of various offers to plaintiffs 
before the survey and their inability 
to lease the lands thereafter. Rev.Civ. 
Code, art. 1934, subd. 3, par. 2; art. 
2315.—Angelloz v. Humble Oil & Refin- 
ing Co., 199 So. 656, 196 La. 604. 


§ 477 

Pa.Super. Rule that a lessee who 
has never had possession of demised 
premises cannot bring ejectment to ob- 
tain possession but must proceed 
against landlord for not admitting him 
to possession, is in foree in Pennsyl- 
vania except as to leases of oil, gas 
and other minerals which do not con- 
stitute merely leases for occupancy 
,and use but carry with them the title 
‘to minerals and the right to remove 
them.—Dime Bank & Trust Co. of 
Pittston v. Walsh, 17 A.2d 728, 143 Pa. 
Super. 189. 

Tex.Civ.App. In suit to recover pos- 
session of land on ground that defend- 
ant, had breached contract whereby 
plaintiff and his predecessors had 
agreed to convey oil and gas lease on 
the land to defendant, under allega- 
tions in defendant’s answer, of fraud, 
failure of consideration, and payment, 
only relief defendant was entitled to 
was that plaintiff take nothing by suit, 
and hence defendant could not recover 
for improvements made upon the lease. 
—Hinds v. Biggs, 142 S.W.2d 902. 


Tex.Civ.App. In action for title to 
and possession of minerals and mineral 
estate in part of certain tract, evidence 
of delivery of actual possession of min- 
erals by landowner to mineral lessee 
and such lessee’s immediate drilling 
and completion of well, which drained 
oil and gas from whole tract from time 
of its completion, was sufficient to sus- 
tain trial court’s conclusion that title 
to minerals underlying whole tract was 
vested by defeasible fee simple estate 
in such lessee exclusively.—Crawford v. 
Humble Oil & Refining Co., 150 S.W.2d 
849, error dismissed, judgment correct. 


8 481 

Tex.Civ.-App. The statute of limita- 
tions relating to actions to foreclose 
vendor’s. liens, mortgage liens, and 
deeds of trust, and actions to recover 
realty by virtue of superior title re- 
tained by vendors or grantors, is limit- 
ed to the particular instruments de- 
scribed in the statute and does not 
comprehend other’ obligations, and 
hence was not applicable to a contract 
to convey ioil and gas lease on payment 
of. one-half of the contract price but 
which contract contained a forfeiture 
clause, but created no lien on the prop- 
erty. Vernon’s Ann.Civ.St. art. 5520.— 
Hinds v. Biggs, rcpt hh ate 902. 


Tex.Civ.App. In suit to recover land 
subject to oil and gas lease which 
plaintiff and his predecessors in title 


had contracted to convey to defendant, 
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h ue of such property was suffi- 
cient to'satisfy defendant’s contract ob- 
ligation, if defendant was compensated 
therefor, constituted good pleas of 
fraud, failure of consideration, and 
Boy eee eS v. Biggs, 142 S.W.2d 


§ 505 

Okl. The owner of an undivided one- 
fourth mineral interest was not en- 
titled to enjoin oil ¢ompany from dis- 
posing of salt water by piping it into 
abandoned oil and gas wells, on ground 
that there was a possibility that oil or 
gas might be found on the realty and 
that the placing of salt water in the 
wells might possibly result in the salt 
water escaping into other formations 
eontaining oil or gas.—Sunray Oil Co. 
v. Cortez Oil Co., 112 P.2d 792. 

Pa.Com.Pl.- Injunction granted 
against mining of coal, on and under- 
neath surface of street plotted land in 
municipality, by stripping operations. 
Similar bill awarded individual and un- 
der like conditions. On motion to con- 
tinue injunction, on ground of preserv- 
ing thoroughfares traversing the plot 
where operations intended, alleged that 
eoal concern had conveyed many lots 
abutting, localities strictly residential 
and that the public highways would 
be destroyed by such proposed strip- 
ping and use of explosives would dis- 
turb peace of neighborhood, ete.—St. 
Mary’s Greek Catholic Church v. Lehigh 
Valley Coal Co., 34 Luz.L.Reg.Rep. 361. 

Said avenues present no semblance on 
the ground itself of traversing any part 
of the plot, as verified by inspection by 
trial judge on invitation of counsel for 
both sides, and that neither of the 
said avenues have ever been adopted as 
publie highways through any formal ac- 
tion, though plaintiff contends their use 
for pedestrian and vehicle traffic, ete.— 
St. Mary’s Greek Catholic Church v. Le- 
al Valley Coal Co., 34 Luz.L.Reg.Rep, 


Not established that proposed strip- 
ping mining would damage surface of 
said streets and adjoining properties or 
cause dangers or serious disturbance, 
or that irreparable damage and nuisance 
would result imminently.—St Mary’s 
Greek Catholic Church v. Lehigh Valley 
Coal Co., 34 Luz.L.Reg.Rep. 361. 

Injunction dissolved. Even in the 
ease of private right, whatever stand- 
ing complainant might have to com- 
plain of closing or shutting off right 
of way, he would have no right of in- 
junction to prevent defendants taking 
coal from their own property, unless it 
should clearly appear that the streets 
wore laid out on the ground and used 
as such, and that irreparable damage 
and inadequate remedy of law clearly 
appeared.—St. Mary’s Greek Catholic 
Church y. Lehigh Valley Coal Co., 34 
Luz.L.Reg.Rep. 361. 

Removal of coal by stripping process 
not a nuisance per se:—St. Mary’s Greek 
Catholic Church v. Lehigh Valley Coal 
Co., 34 Luz.L.Reg.Rep. 361. 

Annoyance and inconvenience not 
enough to justify Court in enjoining 
owner from removing coal from its own 
estate. Thus as to assurance that after 
stripping excavations will be filled in 
to surface level and plot restored, and 
where should such assurances be neg- 
lected, decision herein no barrier to 
further application for relief.—St. Ma- 
ry’s Greek Catholic Church v. Lehigh 
Valley Coal Co., 34 Luz.L.Reg.Rep. 361. 

§ 506 

Okl. Where lessor under oil and 
gas lease failed to act in a manner in- 
dicating that he considered the leased 
premises had been abandoned by the 


Jessee, and lease specifically gave the 
lessee the right to remove casing, 
pipes, and improvements prior to 60 


days after termination of the lease by 
forfeiture or otherwise, lessor would 
be restrained from interfering with the 


‘vent defendant from mining a cer 


the polo field which had been 
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Pa.Com.Pl. Suit in equity to 
tinue preliminary injunction to 


coal tract, when defendant had agreed — 
to give such rights to plaintiff but al-— 
legedly had deprived plaintiff of Yee tp 
session. Held, inasmuch as competent — 
engineers could estimate quantity of | 
coal in the tract and arrive at daria gs 8: 
plaintiff has an adequate remedy at I: ay 
Injunction dissolved, and case certified 


§ 515 - 
Pa, In suit to restrain defendant 
from trespassing on and from re! 
ing coal from a tract of land which de- 
fendant claimed to have leased, 7 
dence justified judgment for defendan 
on ground that polo field, mentioned 
ambiguous reservation, in defendant's 
lease, of a tract of land upon which 
“located at the present time 
summer cottages and a polo field’ 


doned prior to execution of the 


W.Va. In suit by owners of surf. 
of realty against owners of coal and 
mining rights to enjoin “strip minin 


by “strip mining,” plaintiffs’ evi 
was insufficient to prove clearly 
tinctly, and fully the charge of 
—Tokas v. J. J. Arnold Co., 11 
2d 759. ype 
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eae. 
C.C.A.Okl. In receivership pro 
ing where party sought not only 
ance of claim but An adjudicatio 


Nic 


appearance in court, statement to cour 
in respect to interest which party as 
serted in properties in suit.and hi 
ticipation in proceedings leading 
the selection of receivers, sub 
such party to all consequences of 
“seneral appearance.’—Taylor y. Pri 
ducers Pipe & Supply Co., 114 R: 
785. ee Ts: 
In action to dissolve alleg 
partnership and to obtain an accoun 


pointment of receiver for oil proper 
which constituted only remaining p 
nership property on ground tha 
was danger of the property being lk 
removed or materially destroyed 
S$t.1935, 60-1201, subds. 1, 6.—Da 
son v. Shaffer, 113 P.2d 90, 153 
661. ie, 
Mont, Authorizing the receiver 0: 
mining corporation, appointed in m 


spend not to exceed $3,000 per m 
for exploration and development work 
and to allow mortgagee who advanced 
such money to add it to the face of the 


rel. Perry v. District Court of First 
Judicial Dist. in and for Lewis an 
Clark County, 104 P.2d 1. ' 
Wash. Where receiver had been ap- 
pointed in stockholder’s receivership 
proceeding against mining corporation © 
and its directors, whether director, 
who asserted claim against corporation 
for services rendered prior to com- 
mencement of receivership proceedings, 
should have been permitted to file an 
independent action against receiver, 
was within trial court’s discretion, 
and refusal to permit such action was 
not an abuse of discretion where ap- 
peal had been taken from order dis- 
allowing director’s claim prior to time 
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ent action was made.—Gamble y. Alder 
Group Mining & Smelting Co., 105 PR: 
Ko Vt i Bs 
§ 528 


- Cal. Where trustee of common-law 
trust owning mining claims attempted 
to locate one of claims in name of 
plaintiff, lessees of claim from plain- 
tiff were strangers to any question of 
title as between plaintiff and the ces- 
tui que trust, and could not urge in- 

_ validity of trustee’s act in suit to quiet 

| title to claim.—Siedletz v. Griffith, 114 
: P.2d 598, prior opinion 106 P.2d 57. 
a Poe v. Tait [1940] 4 Dom.L. 


§ 540 

La.App. Where deed recited that all 
‘minerals had been sold out of tract 
before acquisition thereof by grantor 
and that therefore all minerals were 
excluded from the conveyance, but ac- 
tually the minerals had theretofore 
reverted to grantor, though grantor 
knowing all the facts did not so re- 
~alize, he erroneous impression of 
_ grantor was not a ‘mistake of fact’ 
_ but was a “mistake of law” from which 

grantor could not be relieved, since it 
was clear that recital was placed in 
deed to protect grantor as_warrantor 
and for no other purpose.—Commercial 
Nat. Bank in Shreveport v. Herrick, 
3 So.2d 449, 


§ 543 

_ Ala. Where vendee of mineral lands 
under contract providing for issuance 
of stock to vendor for land, title of 
which was acceptable, issued stock to 
vendor pursuant to practice of check- 
ing title later, approval of title as a 
 “eondition precedent” to issuance of 
stock was thereby “waived” as to the 
land for which stock was issued but, 
nevertheless, vendor held the land un- 
- der covenant on part of vendor that 
title thereto would be acceptable.— 
Maya Corporation v. Smith, 199 So. 
Hoy 7849, 240 Ala. 371. 
,  Abeged contract for purchase and 
sale of minerals lands, if executed at 
all, was either dependent upon neces- 
sary financing by vendee, who failed 
therein, or was “abrogated” by subse- 
quent contract under which parties 
acted and which was partly performed, 
‘ as against vendor’s contention that 
subsequent contract was mere modifi- 
-eation of alleged former  contract.— 

Maya Corporation vy. Smith, 199 So. 
_ 549, 240 Ala. 371. 


5 


- lands provided for payment of cash 
and issuance of stock by corporation 
vba organized by vendee for land, title to 
i which was acceptable, and vendor re- 
ceived all cash consideration due and 
some stock, he was not entitled to 
anything further under the contract in 
absence of claim or proof that abstract 
titte of land for which stock had not 
yet been issued to vendor was accepta- 
ra ble to .vendee.—Maya Corporation vy. 
Smith, 199 So. 549, 240 Ala. 371. 


__La.App. A property deed_ reciting 

that all minerals were sold out of 
tract before acquisition by grantor and 
- that therefore all minerals were exclud- 
ed from conveyance operated as a con- 
- veyance of all rights and title to the 
land and minerals, in absence of ex- 
press mineral reservation, even without 
the execution of second instrument 
which recited that grantor for a con- 
- sideration of $1 released and _ quit- 
claimed without warranty of title any 
rights which it might have in the min- 
erals, since the later instrument was 
(i merely an explanation of what grantor 
Pe intended by recital in deed, though 


ci later instrument was called a quitclaim 
i deed or disclaimer.—Commercial Nat. 
: Bank in Shreveport vy. Herrick, 3 So.2d 
4 449, 

ie § 550 

ie Ala. Where purchaser of mineral 


jands issued corporate stock to vendor 
in advance of checking title upon stip- 
, wation that abstract title be accepta- 
? ble to purchaser, failure of acceptable 
\ title did not justify a ‘‘rescission”’, but 
purchaser’s remedy was to seek an 
adjustment of the stock issued with 
respect to land the title to which was 


when application to permit independ- 


“Where contract for sale of mineral 
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defective-——Maya Corporation 
199 So. 549, 240 Ala. 371... P 
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Ala, Vendor of mineral land enforc- 
ing his vendor’s lien by compelling 
specific performance was not entitled 
to a decree of “strict foreclosure” 
where the lands were not shown to be 
insufficient to pay the debt and vendee 
did not consent to strict foreclosure.— 
Maya Corporation vy. Smith, 199 So. 
549, 240 Ala. 371. 

§ 553 

C.C.A.Tex. Grantee of interest in 
mineral rights took mineral deed sub- 
ject to an outstanding trust deed which 
had been executed by the grantor.— 
Scott v. Cohen, 115 F.2d 704, affirming 
Cone v. Parish, 32 F.Supp. 412. 

Cal. Allegations that plaintiffs, an 
elderly couple, mortgaged lot to cer- 
tain of defendants, that mortgage was 
foreclosed, that certain defendants and 
their attorney falsely represented to 
plaintiffs that two of the defendants 
had obtained a money judgment against 
the plaintiffs and that execution shad 
been secured on the plaintiffs’ lot so 
that any interest, that plaintiffs had 
was lost by a sale of the lot to certain 
of the defendants, that plaintiffs were 
thereby induced to lease the realty to 
one of the defendants for drilling of 
oil, with result that plaintiffs refrained 
from paying mortgage indebtedness or 
from exercising their equity of re- 
demption, though they had received a 
number of offers sufficient to cover 
the mortgage indebtedness, were suffi- 
cient to establish plaintiffs’ right to 
relief on the basis of a fraudulent mis- 
representation.—Seeger v. Odell, 115 P. 
2d 977, prior opinion 108 P.2d 33. 

In suit to have foreclosure sale set 
aside, title to realty quieted in plain- 
tiffs except as to subleases in the 
hands of innocent sublessees, and a 
judgment for royalties, on ground that 
certain of the defendants were guilty 
of fraudulent misrepresentation as to 
ownership of realty, plaintiffs were 
not precluded from _ recovering on 
ground that the owner of realty is 
eonclusively presumed to know the 
state of his own title and therefore 
may not justifiably rely on misrepre- 
sentations as to ownership.—Seeger v. 
ee 115 P.2d 977, prior opinion 108 


Action to set aside foreclosure sale 
of realty and to have title to property 
quieted in the plaintiffs except as to 
certain subleases in the hands of inno- 
cent sublessees, and for a judgment for 
royalties on ground of fraudulent mis- 
representations on the part of certain 
of the defendants, was an action for 
equitable relief, rather than for dam- 
ages at law, and hence it was sufficient 
for the plaintiffs to allege that they 
had been wrongfully deprived of cer- 
tain property by misrepresentation 
without setting forth in detail the ex- 
tent to which they had been damaged. 
—Seeger v. Odell, 115 P.2d 977, prior 
opinion 108 P.2d 33. 

In action to set aside foreclosure 
sale, to quiet title to realty in plain- 
tiffs except as to subleases in the hands 
of innocent sublessees, and for a money 
judgment for royalties, on ground of 
fraudulent misrepresentation on. the 
part of certain of the defendants, plain- 
tiffs as a condition of restitution, were 
required to restore to defendants, any 
benefits which plaintiffs had received 
as result of the transaction.—Seeger 
v. Odell, 115 P.2d 977, prior opinion 
108 P.2d 33. 

In action to set aside foreclosure sale, 
and to have title to realty quieted in 
plaintiffs exeept as to subleases in the 
hands of innocent sublessees, and for 
a judgment for royalties, a restoration 
of the royalties received by the plain- 
tiffs was not necessary in order to en- 
title plaintiffs to recover, sinee the 
plaintiffs were not required to restore 
property which was rightfully theirs.— 
Seeger v.. Odell, 115 (P.2d 977, prior 
opinion 108 P.2d 38. 

Cal,App. Plaintiffs were “estopped” 
from seeking to cancel an oil lease, to 
set aside foreclosure sale and deed, 
and for an accounting of profits re- 
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charged all defendants except one with 
fraud and misrepresentation in two 
former actions and that after lease 
had been executed many other persons 
offeréd to lease land from plaintiffs 
during period of redemption and ad- 
vanced sums sufficient to pay off mort- 
gage debt, and plaintiffs signed lease 
and took no ‘action for nearly three 
years, knowing that a large amount 
had been expended on land, and ac- 
cepting substantial returns from oil 
ie geen hero v. Odell, 108 P.2d 


Cal.App. Where undivided one-third 
interest in tract was subject to mort- 
gage which had been recorded prior to 
execution of community ‘lease covering 
tract and prior to any work done, or 
materials furnished, the lien of the 
mortgagee was superior to mechanics’ 
lien for materials furnished in explora- 
tiuu for oil. Code Civ.Proec. § 1186.— 
Standard Pipe & Supply Co. v. Mar- 
vin, 110 P.2d 476. 

Ill. Where two mortgage underwrit- 
ers sold mortgage notes, and thereafter 
by foreclosure decree obtained title to 
land and one underwriter who acquired 


o 


other’s interest executed an oil and gas ~ 


lease, noteholders’ successors not hav- 
ing disaffirmed the foreclosure and sale 
and having elected to lay their title 
thereunder could not complain that 
foreclosure decree was invalid on any 
ground whether of jurisdiction or ir- 
regularity since rights of a beneficiary 
in such case are not concurrent but in 
the alternative with right of election 
and having exercised his option, he is 
bound thereby.—Warford v. McQueen, 
31 N.B.2d 599, 375 Ill. 372. j 

Successors to holders of mortgage 
notes who affirmed sale under fore- 
closure decree to two mortgage under- 
writers by seeking partition and claim- 
ing under the sale could not attack 
validity of oil and gas lease executed 
by one underwriter who acquired 
other’s interest on ground that lessee 
was charged with notice that sale was 
voidable-—Warford v. McQueen, 31 N. 
H.2d 599,375 Wl. 372. 

Kan. Where mortgagor after mort- 
gaging land executed ‘mineral deeds 
binding mortgagor, his heirs and ad- 
ministrators to warrant property to 
grantees and their assigns against 
claims of all persons, and mortgagor’s 
heirs thereafter redeemed land from 
sheriff's sale with proceeds of loan 
obtained from a bank under a mort- 
gage warranting title as against every- 
thing except mineral deeds and gas 
leases of record, owners of interests 
under mineral deeds, which were of 
record, were not obligated to pay part 
of cost of redemption, and bank had 
no claim under mortgage against such 


owners.—Penn ‘Mut. Life Ins. Co. v. 
Tittels Vii 2d Tie er ps” ican oo. 
Rehearing denied 114 P.2d 312, 153 


Kan. 747. 

Ky. Where oil royalty was reserved 
by original owner and was never sev- 
ered from the surface, it passed to 
grantee as part of realty when owner 
conveyed grantee land in which royal- 
ty was reserved, so that mortgage exe- 
cuted by the grantee on the real estate 
from which oil was being produced in- 
cluded the royalty, even though the 
mortgage did not mention the royalty. 
—Williams’ Adm’r v. Union Bank & 
Trust Co., 1438 S.W.2d 297, 288 Ky. 644. 

Where mortgage executed on real 
estate from which oil was being pro- 
duced and in which mortgagor owned 
royalty interest did not mention the 
royalty which had not been severed 
from the surface, and where mortgage 
foreclosure judgment directed mort- 
gaged land to be sold and property fell 
short of bringing enough to. satisfy 
mortgage liens, the purchaser at fore- 


closure sale acquired title to land of 


mortgagor including title to the royal- 


2 OboL 
ty.—Williams’ Adm’r v. Union Bank & 
Trust Co., 143 S.W.2d 297, 283 Ky. 644. 

Where purchaser at mortgage fore- 
closure sale knew some one was _ re- 
ceiving oil royalty while it and others 
held realty mortgages which covered 
royalty interest, purchaser could not 
be held guilty of “laches” because it 
did not have proceeds from the royalty 
applied to payment of its debt, nor 
because it did not collect royalty after 
it became purchaser at foreclosure sale, 
in view of fact that delay was in no- 
wise detrimental to defendants who 
collected the royalty.—Williams’ Adm’r 
v. Union Bank & Trust Co., 143 S.W.2d 
297, 283 Ky. 644. 

Where mortgage covering land in- 
cluded oil royalty, purchaser at mort- 
gage foreclosure sale acquired equita- 
ble title and was entitled to recover 
oil royalty against defendants who 
had no title whatever to the royalty, 
notwithstanding purchaser did not 
have legal title because commissioner’s 
deed to purchaser did not describe 
land involved.—Williams’ Adm’r_ v. 
Union Bank & Trust Co., 143 S.W.2d 
297, 283 Ky. 644, 

Ohio App. Where grantor of mineral 
and gas rights in mortgaged lands to 
representative of holder of mortgage 
could not read, write, or readily un- 
derstand English, and did not compre- 
hend character of ‘quitclaim deed ex- 
ecuted by him, and did not compre- 
hend full meaning of what was said 
to him by grantee and grantee’s attor- 
ney when grantor signed deed, and 
evidence as to what was actually said 
was conflicting, grantor was entitled 
to a reconveyance, or, in lieu thereof, 
to an order canceling quitclaim deed. 
—Lamm vy. Coolman, 31 N.E.2d 262. 

OklL In action by landowner’s widow 
and children to recover realty on the- 
ory that mineral grant and assignment 
to defendants constituted a mortgage, 
wherein it was shown that husband 
had conveyed all the land to widow 
and to third person before his death, 
children could not be treated as prop- 
er parties plaintiff—Relf v. Thompson, 
107 P.2d 536. 

One seeking to have a conveyance of 
mineral interests, absolute on its face, 
operate as a mortgage or security for 
money advanced, must establish its 
character as such mortgage by clear, 
unequivocal, and convincing eyidence.— 
Relf v. Thompson, 107 P.2d 536. 

Evidence held not to establish that 
mineral grant, and subsequent assign- 
ment of rights under certificate of pur- 
chase to the same parties, constituted 
a mortgage so as to entitle landowner’s 
widow and heirs to redeem after gran- 
tee obtained tax title—Relf v. Thomp- 
son, 107 P.2d 536. 

Tex.Civ.App. A trustee’s sale of in- 
terest in oil and gas lease made in vio- 
lation of morteagee's parol agreement 
to extend time of payment of note se- 
cured by a deed of trust on the lease 
could be set aside by mortgagor and 
deed canceled so long as title remained 
in mortgagee, but if title thereafter 
passed from mortgagee to a bona-fide 
purchaser for value without notice, such 
conveyance could not be set aside by 
mortgagor.—Guthrie vy. Gossett, 142 S. 
W.2d 410. 


Purchaser of interest in oil and gas 
lease from bank for a valuable consid- 
eration and without notice that bank 
had purchased such interest at trustee’s 
sale, held in violation of bank’s parol 
agreement with mortgagor to extend 
time of payment of note secured by in- 
terest in lease, was a “bona fide pur- 
chaser’? for value without notice, and 
mortgagor was not entitled_to have 
deed to purchaser set aside.—Guthrie v. 
Gossett, 142 S.W.2d 410. 

Tex.Civ.App.. Where owner of oil 
and gas lease assigned entire title to 
third party to use in obtaining loan to 
finance drilling operations, under agree- 
ment obligating third party to recon- 
yey a one-half interest to owner, lender 
who took deed of trust executed by 
third party acquired valid lien on the 
entire lease and foreclosure sale was 
binding upon owner, notwithstanding 
lender’s knowledge, if any, of purpose 
of the assignmert and of third party’s 
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obligation to reconvey one-half interest. 
—Anderson vy. Hale, 144 8.W.2d 318. 

Tex.Civ.App. Where mortgagor who 
had mortgaged one-half of his lands 
to secure note sold all his lands re- 
serving to himself a one-third mineral 
interest in lands conveyed, and gran- 
tees as part of consideration assumed 
the note, and mortgagor retained ven- 
dor’s lien, after assumption of note by 
grantees mortgagor as to grantees was 
a “surety” for the note and mortgagor’s 
one-third mineral interest was likewise 
a security therefor, as regards whether 
release by mortgagor and mortgagee 
of obligation of grantees upon their 
payment of note constituted a convey- 
ance of mortgagor’s reserved one-third 
mineral interest—Armstrong v. Humble 
Oil & Refining Co., 145 S.W.2d 692, er- 
ror dismissed, judgment. correct. 

Vhere mortgagor who had mort- 
gaged one-half of his lands to secure 
note sold all his lands reserving to 
himself a one-third mineral interest in 
lands conveyed, and grantees as part 
of consideration assumed the note, and 
mortgagor retained vendor’s lien, and 
upon grantees’ payment of note mort- 
gagee and mortgagor executed a release 
which freed land conveyed from lien of 
note and of vendor’s lien, such release 
did not divest mortgagor from re- 
served one-third mineral interest.— 
Armstrong v. Humble Oil & Refining 
Co., 145 S.W.2d 692, error dismissed, 
judgment correct. 

Tex.Civ.App. Where trust deed with- 
out reservation or exception was prior 
to mineral deed and grantee had con- 


structive knowledge of trust deed, 
which was renewed and a large por- 
tion of original indebtedness was 


brought forward in new trust deed, so 
long as any part of original indebted- 
ness was due and unpaid it would sup- 
port a trustee’s sale under new trust 
deed, and purchaser would take entire 
fee-simple interest free from such min- 
eral deed.—Countiss v. Baldwin, 151 
S.W.2d 235, error dismissed, judgment 
correct. 

Where grantees took mineral deed 
burdened by prior trust deed, grantor 
could renew and extend trust deed lien 
without joinder of grantees in mineral 
deed.—Countiss v. Baldwin, 151 S.W.2d 
235. error dismissed, judgment correct. 

Holders of royalty interest in oil, gas 
and minerals underlying land covered 
by prior trust deed could protect royal- 
ty interest by payment of indebtedness 
secured by trust deed prior to trustee’s 


sale, and after trustee’s sale, such 
holders had at most a mere “equity 
of redemption” which was lost by 


laches and four-year statute of limita- 
tion. Vernon’s Ann.Civ.St. art. 5529,— 
Countiss v. Baldwin, 151 S.W.2d 235, 
error dismissed, judgment correct. 
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C.C.A.Tex. A warranty mineral deed, 
which fully described the property and 
the undivided one-half interest in min- 
erals which it conveyed, was not fatal- 
ly vague and indefinite because it re- 
cited that the land was under an oil 
and gas lease and the space for the 
name of the party in whose favor 
the lease was executed: was left blank, 
and the deed was _ sufficient to convey 
a complete undivided one-half interest 
in the minerals and to serve as con- 
yeyance of an after-acquired title— 
Scott v. Cohen, 115 F.2d 704, affirming 
Cone v. Parish, 32 F.Supp. 412. 


C.C.A.Tex. Where deed conveying 
interest in mineral rights correctly 
stated acreage conveyed, date of filing 
and recording of grantor’s deed, and 
book in which it was recorded but in- 
correctly stated that the deed was 
recorded on page 434 instead of on 
page 436, and there was no evidence 
that another deed conveying another 
tract of same acreage was recorded on 
page 434, the description was suffi- 
cient to identify and convey the inter- 
est in accordance with the intention 
of the parties, and reformation of the 
deed was unnecessary.—Vaughn y. Con- 
tinental Royalty Co., 116 F.2d 72. 

D.C.I11l. Under Illinois law, the min- 
erals underlying land may be severed 
from the remainder of the land and 
conveyed or reserved as a separate es- 
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tate in fee.—Shell Oil Co. v. Manley 
Oil Corporation, 87 F.Supp. 289. 

La, In suit to set aside oil and gas 
lease and mineral deed, on ground of 
lack of consideration, defendant’s evi- 
dence was insufficient to establish al- 
legations of his answer that true con- 
sideration for lease and deed was de- 
fendant’s promise to advance necessary 
money for redemption of plaintiffs’ 
realty and that defendant actually paid 
the money to holder of tax deed.—Lee 
v. Perkins, 197 So. 607, 195 La. 939. 

Miss. A reservation to grantor of 
one-half interest .in oil, gas and min- 
erals in land was valid. and did not re- 
sult in grantee and his subsequent 
grantee not having ‘unconditional and 
sole ownership” of land conveyed 
within meaning of that clause in a 
fire policy.—Liverpool & London & 
ote Ins. Co. v. Delaney, 200 So. 

Ohio App. Where, in action by 
grantor of mineral and gas rights by 
a quitclaim deed to cancel the deed on 
ground that it was obtained by fraud- 
ulent representations and undue in- 
fluence, grantee’s own testimony dis- 
closed that the agreement was incom- 
plete in that it was agreed that grantor 
was to see grantee and his attorney 
the day after execution and delivery 
of the deed and delivery of check 
therefor, to complete the contract and 
to agree in writing what grantee would 
do with proceeds from gas as regards 
paying mortgage on the land and how 
grantor was to be compensated for 
crops destroyed, grantor was not re- 
quired to complete the oral agreement. 
—Lamm y. Coolman, 31 N.H.2d 262. 

Tex.Civ.App. Where father and 
children owned undivided one-half in- 
terest in land, and father was com- 
munity administrator of himself and 
his deceased wife, and father listed 
mineral rights for sale with broker, 
who found a purchaser who paid price 
demanded by father on April 26, 1937, 
and father’s offer to return purchase 
price was refused, and father there- 
after retained and used and appro- 
priated purchase price, and no repudi- 
ation of transaction wags made until 
suit was filed on May 14, 1938, father 
and children were ‘‘estopped” by rati- 
fication to rescind transaction and can- 
cel deed and recover the mineral rights. 
—Oberholtzer v. Myles, 147 S.W.2d 
669, error dismissed, judgment correct. 
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D.C.Ky. Under Kentucky law, per- 
son acquiring possession of surface of 
land from same grantor after sever- 
ance of mineral title is deemed to hold 
possession of minerals as trustee for 
mineral owner, and, in absence of an 
explicit disclaimer of that relationship 
brought to attention of mineral owner, 
the surface holder cannot acquire min- 
eral title by any length of possession. 
Ky.St. § 2866a-1.—Kentucky River 
Coal Corporation vy. Singleton, 36 F. 
Supp. 123. 

D.C.La, Instrument conveying land 
to oil company was construable as con- 
veying fee title to the land and re- 
serving one-eighth royalty on miner- 
als produced from and timber rights on 
the land.—Gulf Refining Co. v. Helis, 
36 F.Supp. 357. 

D.C.La. Provision of contract of con- 
veyance which purported to give pur- 
chaser of mineral rights 30 years from 
date of contract within which to begin 
development was void as attempting to 
circumvent Louisiana statute under 
which mineral rights would be lost in 
ten years, in absence of exercise of the 
right or extension by express written 


agreement. Civ.Code La. art. 789.— 
Union Producing Co. vy. Parkes, 40 F. 
Supp. 163. 

Ark. In determining intention of 


parties to mineral deed, the deed was 
required to be considered as a whole.— 
Wilson v. Stearn, 149 S.W.2d 571. 

Intentions of parties to mineral deed 
must be given effect if consistent with 
rules of law.—Wilson v. Stearn, 149 S. 
W.2d 571. 

Ark. Where the purposes of the 
parties to a deed reserving coal and 
mineral deposits can be ascertained 
from the deed or from general customs, 


ke reece 
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and effect can be given such intentions 
without impinging a settled rule of 
law, such should be done.—Missouri 
pas: R. Co. v. Strohacker, 152 8.W.2d 
Pen Evils t 
Ark. A provision in habendum clause 
i of mineral deed, limiting estate grant- 
ed to 10 years, was valid and binding 
on grantee, though granting clause con- 
veyed interest in minerals to grantee 
and his heirs and assigns forever.— 
Stewart v. Warren, 153 S.W.2d 545. 
Cal.App. Contractual limitations in- 
serted in a grant deed restricting right 
of grantee to deal in oil and gas un- 
derlying the surface of property con- 
veyed, if otherwise valid and enforce- 
‘able, may not prevail where they con- 
flict with well settled rules of property 
-law.—Dallapi v. Campbell, 114 P.2d 


Iu. Deeds eonveying mineral inter- 
Chance were void where 
there was no person bearing such 
name, under circumstances grantor 
could not be said to have intended to 
_ transfer her title to A. B. Chance, who 
was grantee in another conveyance, 
erson who signed name A. R. Chance 
: © subsequent conveyances of tracts 
had no interest as grantee which would 
sustain conveyance to him under such 
name, and deeds could not be approved 
gS conveying title to person negotiat- 
ng purchase by use of such fictitious 
me.—Chance vy, Kimbrell, 35 N.H.2d 
Redo, WN. 625.5 
_ Oki. Certain exceptions and _reser- 
vations in deeds held not to effect a 
reservation of oil and gas royalties in 
laintifis’ ancestors, but were constru- 
able merely as making an. exception 
ereof from the covenant of warranty, 
Brock v. Warner-Caldwell Oil Co., 
Pad. 217, 
_QOkl. In absence of language in a 
deed, such as a deed to mineral. inter- 
baba indicating a contrary intention on 
the part. of the grantor, everything 
which is essential. or reasonably nec- 
ssary to full beneficial use and enjoy- 
ment of the interests, and which the 
grantor has the. power to convey, is 
be considered as_ passing to_the 
eutcorn Melton v. Sneed, 109: P.2d 


Since oil and gas while in the earth 
are not subject to ownership distinct 
rom the soil, a conveyance of oil and 
gas under the land of the grantors 
-conyeys only the right to explore for 
and capture oil and gas.—Melton vy. 
need, 109 P.2d 509. 

Where deed conveyed one-third of all 
royalties’ from oil, gas, or other min- 
rals, and did not refer to any lease 
wn existing on the land, and there 
was evidence that the grantors claimed 


3h trial court properly held that 
the word “royalties” was used as denot- 

g mineral rights.—Melton vy. Sneed, 

09 P.2da 509. 

Okl. The word “royalty”, as used in 
onnection with oil and _ gas _ leases, 
conveyances, and reservations, means 
a share of the products or proceeds 
erefrom, reserved to the owner of 
e land for permitting another to use 
Pere cilcuse v. Almach, 110 P.2d 
Pa. An agreement by which land- 
owners “granted, bargained, sold, let 
- and leased” limestone under land, with 
_ vight of ingress to mine and remove 
limestone, in consideration of royalty 
for limestone mined, was a “sale of 
limestone in place as land’, and land- 
owners retained interest in limestone 
to which lien of yodement against land- 
owners attached, and such interest 
passed to purchasers of land at sher- 
‘ iff’s sale pursuant to fieri facias issued 
on judgment, and purchasers were en- 
titled to royalties due under .the agree- 
ment.—Burke v. Kerr, 19 A.2d 382, 341 
Pa. 304. 

Pa.Com.Pl. A grant of the oil and 
/ gas underlying real estate carries the 
right to go upon and use the surface 
of the land in such a way as may be 
necessary to drill a well or wells in the 
development of the oil and gas.—Morris 
v. Boyd Gas & Oil Co., 4 Pay.L.J. 118. 


land, or to reserve any kind of title to 

timber estate thereon. Vernon’s Ann, 

Civ.St.. arts. 3839, 4618, 6605, 6608; 

Vernon’s Ann.St.Const. art. 16, § 50.— 

Greene v. White, 153 S.W.2d 575, re- 

si cred White v. Greene, 129 S.W.2d 
1 


Tex.Com.App. Under instrument con- 
veying grantor’s interest in minerals 
under described lands and _ grantee’s 
eontemporaneous letter, advising gran- 
tor that grantee agreed to pay ex- 
penses of defending title to grantor’s 
interest in lands and deliver to grantor 
without cost half of any royalty re- 
covered under grantor’s claim of title 
and stating that intent was to convey 
to grantee regular 88 form lease for 
ten years and half of royalty, parties’ 
situation was the same as if mineral 
lease on such form had been executed 
by grantor to grantee, with reservation 
of half of usual 4% royalty to each.— 
Wikes v. Moseley, 151 S.W.2d 202, 136 


Tex, 386, affirming Moseley v. Fikes, 
126 S.W.2d 589. 
A statement in letter, written by 


grantee to grantor of interest in min- 
erals under described lands contem- 
poraneously with delivery of instru- 
ment conveying such interest that 
grantee agreed to assign and deliver 
to grantors free of cost one half of 
any royalty recovered by grantee un- 
der grantor’s claim of title, contem- 
plated delivery of royalty after its 
production from all land to which 
grantee cleared title for such time as 
royalty should be realized.—Fikes v. 
Moseley, 151 S.W.2d 202, 136 Tex. 386, 
Se Moseley v. Fikes, 126 S.W.2d 

An agreement by grantee of interest 
in minerals under described lands to 
pay lawyers’ fees, court costs and other 
necessary expenses to defend title to 
grantor’s interest in lands  contem- 
plated that grantee would clear title by 
court proceedings and hence authorized 
him to make compromise or settlement 
fixing grantor’s interest, if necessary, 
so long as. grantee did not commit 
fraud on grantor in doing so.—Fikes 
v. Moseley, 151 S.W.2d 202, 136 Tex. 


386, affirming Moseley vy. Fikes, 126 
S.W.2d 589. ‘ 
Tex.Civ.App. Deed to all the oil; gas 


and other minerals under certain land 
with reservation of a one-sixteenth 
royalty effectually reserved such royal- 
ty as against contention that reserva- 
tion clause wag repugnant to the grant 
and the general warranty of title in 
dogs Cau es v. Baldwin, 151 8.W.2d 


Tex.Civ.App. Where owners of sur- 
face estate agreed to execute an oil and 
gas lease, and thereafter executed a 
deed in execution of their obligation 
under the contract, and there was no 
evidence of mutual mistake in the exe- 
cution of the deed, contract could be 
looked to in determining what the deed 
gentesn Apel v. Grove, 152 S.W.2d 


Tex.Civ.App. Where grantor did not 
know that instrument that she signed 
was a mineral deed but thought it was 
an ordinary lease and it did not appear 
that the mistake was mutual, mistake 
was a “unilateral mistake’? which was 
insufficient to warrant cancellation of 
the deed.—Texas Osage Co-op. Royalty 
Pool v. Guzman, 153 8.W.2d 239, 

W.Va. Where grantee of surface of 
realty accepts a deed or deeds contain- 
ing unequivocal exceptions of a seam 
of coal and reservations as to mining 
rights, including “stripping” opera- 
tions, owner of coal and mining rights 
may mine the coal by Wit ae i in 
absence of statutory inhibition, fraud 
or other vitiating circumstances.—To- 
kas v. J. J. Arnold Co,, 11 S.H.2d 759. 

Wyo. Where conveyance of land re- 


quired eran 


oil and gas and 


of the oil and gas thereafte 


ticular lessee was supported by consid- 
eration.—Houghton v, Thompson, 115 
P.2d 654. 

Wyo. The court which is called on 
to interpret a contract to convey an 
interest in oil and gas should consider 
not only terms of the writing, but also 
the surrounding circumstances, at- — 
tendant facts showing relation of the 
parties, the nature and situation of the 
subject-matter and apparent purpose 
of making the contract.—Houghton v. 
Thompson, 115 P.2d 654. 

Where conveyance of land required 
grantee to develop the land for oil 
and gas and reserved 12% per cent. 
of the oil and gas thereafter produced, 
a subsequent agreement to convey to 
grantee two per cent. of the reserved 
royalty at such time as the two per 
eent. interest had earned /$4,000 from 

roduction if grantee would execute 
ease for drilling operations by a par- 
ticular lessee did not obligate grantor 
to convey the two per cent. interest 
unless the $4,000 was earned from 
production under. lease then bargained 
for, and condition was not satisfied by 
production from operations under a 
future drilling arrangement.—Hough- 
ton v. Thompson, 115 P.2d 654. 
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Ark. Where av. estate was definitel 
created in. granting clause of deed, 
and in the habendum there was express 
language, an: a half interest in 
the mineral right, the condition resery- 
ing mineral right would not be con- 
strued as a limitation upon the first 
estate, but rather would be construed 
as the agreement of the parties that 
the preceding estate was subject to the 
reservation.—Beasley v. Shinn, 144 §, 
W.2d 710. 


Reservations of mineral rights are 
so often attempted to be expressed in 
the habendum. that it is not just to 
apply. the technical rule of apparent 
limitation on the prior, grant where 
mineral interests are excluded by sub- 
sequent language, but rather considera- 
tion should be given the intentions of 
the parties as gathered from the entire 
document.—Beasley y. Shinn, 144 §. 
W.2d 710. y 


Cal.App. Provision of deed = reserv- 
ing exclusive right in grantor as 
against grantee, to lease and contract 
for drilling for and to market and sell 
all oil, gas and other hydro-carbon 
substances which might be recovered 
and saved from the tract, did not re- 
serve any estate in the property con- 
veyed, but only reserved a right or 
power to choose a lessee, and was in 
the nature of a contractual right and 
did not carry with it any interest in 
the real property conveyed.—Dallapi 
v. Campbell, 114 P.2d 646. 

Ky. Under provisions of’ mineral 
deed which “reserved” a 1-acre tract 
around dwelling house, the word “re- 
served” would be considered as sy- 
nonymous with ‘‘excepted” since such 
was intention of the parties, although 
there is a recognized technical distine- 
tion between a “reservation” and an 
“exception” in a deed.—Inland_ Steel 
wa v. Isaacs, 143 S.W.2d 503, 283 Ky. 

The practical construction of excep- 
tion of a 1-acre tract around a dwelling 
house, contained in a mineral deed, 
made description sufficiently certain to 
protect curtilage of house and premises 
from any injury that might result from 
mining operations, but if exactness was 
demanded the acre should be laid off in 
a square with the dwelling house in the 
center.—Inland Steel Co. v. Isaacs, 143 
S.W.2d 503, 283 Ky. 770. 

La. A mineral reservation is in the 
nature of a ‘servitude’ and is pre- 
scribed by nonuser for 10 years.— 
arbpe v. Caillouet, 1 So.2d 530, 197 La, — 
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Okl A grant conveying an interest 
in oil and gas rights only in realty, 
together with right of ingress and 
egress and right to use so much of 
the surface aS may be necessary to 
explore for and produce oil or gas, 
conveys no. title to the oil or gas which 
may penetrate the strata underlying the 
surface of the realty.—Sunray Oil Co. 
v. Cortez Oil Co., 112 P.2da 792. ; 

Pa.Super. An agreement. by which 
landowners ‘‘granted, bargained, sold, 
let and leased’ limestone under land, 
with right of ingress to mine and re- 
move limestone, in consideration of roy- 
alty for limestone mined, was a “sale of 
limestone in place as land’, and land- 
owners retained interest in limestone to 
which lien of judgment against land- 
owners attached, and _ such _ interest 
passed to purchasers of land at sheriff’s 
sale pursuant to fieri facias issued on 
judgment, and purchasers ~were enti- 
tled to royalties due under the agree- 
ment.—Burke y, Kerr, 15 A.2d 685, 142 
Pa.Super. 37. 

Tex. Where warranty deed, execut- 
ed by grantor to whom realty had 
been conveyed with reservation of one- 
half interest in mineral rights, express- 
ly provided that grantor did “retain” 
undivided one-half interest in mineral 
rights and purported to convey all 
other interest in the realty, grantee re- 
ceived an absolute fee simple subject 
only to reservation of the one-half in- 
terest in minera] rights which had been 
reserved in grantor’s deed, the grantee 
receiving the other one-half undivided 
interest in the mineral rights.—Duhig 
v. Peavy-Moore Lumber Co., 144 S.W. 
2d 878, affirming Peavy-Moore Lumber 
Co. v. Duhig, 119 S.W.2d 688. 

Tex. Recitals in deed that vendor’s 
lien was retained to secure payment of 
notes executed by grantee and that sur- 
face estate was conveyed, whereas min- 
eral estate was reserved, were contrac- 
tual in nature and defined the character 
and extent of the ownership and inter- 
ests of the parties in the land affected 
by the deed.—Greene v. White, 153 
S.W.2d 575, reversing White v. Greene, 
129 S.W.2d 801. 

Tex.Com.App. Where fourth clause 
of oil and gas lease stipulated what 
royalties were reserved by lessor and 
fifth clause provided that “In addition 
to all other reservations of royalties” 
there was reserved to lessor certain in- 
terest in oil produced, such interest was 
an ‘“‘interest in land” but was a ‘“bo- 
nus’ and was not “royalty” within 
deed which conveyed the land to lessor 
and contained provision entitling les- 
sor’s grantor to an undivided one-half 
interest in all royalty in oil that might 
be produced from land but excluded 
grantor from right to participate in 
any bonuses which might become pay- 
able under any lease.—State Nat. Bank 
of Corpus Christi v. Morgan, 143 S.W. 
2d 757, affirming 123 S.W.2d 1036. 

Reservation contained in deed, to ef- 
fect that grantor should receive un- 
divided one-half interest in and to all 
royalty in oil that might be produced 
from the land and that in no event 
should any lease be made providing for 
royalty of less than one-eighth of oil 
and gas, would not be satisfied by exe- 
eution of a lease for a royalty that did 
not continue through the full term of 
the lease.—State Nat. Bank of Corpus 
Christi v. Morgan, 143 S.W.2d 757, af- 
firming 123 'S.W.2d 1036. 

Tex.Civ.App. Where grantor reserved 
one-third mineral interest in lands 
conveyed, the mineral estate was as 
foreign and distinct from estate in sur- 
face as though each were a separate 
and distinct tract of land.—Armstrong 
v. Humble Oil & Refining Co., 145 S. 
W.2d 692, error dismissed, judgment 
correct. 
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©.C.A.Ala. The term “minerals” in 
conveyances or reservations is not lim- 
ited to metallic substances, and _ its 
meaning ‘in any particular grant or 
reservation is not to be determined by 
the adoption of rigid and arbitrary 
definitions, but from the language of 
the grant or reservation, the surround- 
ing circumstanees, and the intention of 
grantor, if it can be ascertained.—U. 


MINES AND MINERALS 


S. ex rel. and for Use of Tennessee 
tay Authority v. Harris, 115 F.2d 


D.C.Ill. Under Illinois law, a deed 
which purported to convey the “sur- 
face only” of land, and which was ex- 
pressly made subject to a deed con- 
veying coal rights was construable un- 
der the evidence as conveying all the 
iuterest the grantor had at the time, 
including mineral rights other than 
the coal rights.—Shell Oil Co. v. Man- 
ley Oil Corporation, 37 F.Supp: 289. 

Ark. A reservation of “minerals” or 
of ‘mineral rights’ is’ sufficient to 
identify oil and gas.—Missouri Pac. 
R. Co. v. Strohacker, 152 S.W.2d 557. 

The exclusion from deeds executed 
in 1892 and 1893 of ‘all coal and min- 
eral deposits” in and on lands which 
were located in Miller county, Arkansas, 
and which accrued to railroad company 
through government grant, was not suf- 
ficient to reserve ‘‘oil’” and “gas’’, in 
view of the fact that at the time of the 
deeds oil and gas were not recognized 
as “minerals”, Act Cong. March 3, 
1873, 17 Stat. 607; Acts 1897, Act 30; 
Pope’s Dig. § 18600.—Missouri Pac. 
R. Co. v. Strohacker, 152 S.W.2d 557. 

Cal.App. Under written contract and 
deed providing that grantors reserved 


from land conveyed an “equal one- 
eighth of any royalty of all oil, gas 
* * *'? developed on or received 


from land “together with one-eighth of 
any cash bonus received from said 
land’; quoted words meant that gran- 
tors reserved to: themselves one-eighth 
of any royalties and one-eighth of any 
bonus, and words “equal one-eighth” 
meant an amount equal to each of the 
other one-eighths, and use of “any 
royalties’ indicated that parties in- 
tended that whatever royalties were 
received grantors were to receive an 
equal one-eighth thereof.—Nourse vy. 
Kovacevich, 109 P.2d 999. 


Cal.App. Where grantors owning 
undivided half interest in minerals un- 
derlying 160 acre tract of land before 
executing deed conveying 2% per cent. 
interest in minerals inserted in hand- 
writing the words “an undivided one 
half of’ before the description of the 
160 acre tract so that the deed read 
2% per cent. of all oil, gas, etc., in an 
undivided one half of land in question, 
and there was no evidence that gran- 
tors intended to convey 2% per cent. 
of all oil and gas underlying entire 
160 acres or that grantees accepted 
deed under such belief, grantors in- 
tended and deed conveyed 2% per cent. 
of the oil and gas recovered from land 
they actually owned which was an un- 
divided one half interest in 160 acres 
and not entire tract.—Mitchel v. Brown, 
110 P.2d 456. 


Tex. Where lessors under mineral 
lease in usual form executed warranty 
deed reserving one-sixteenth interest in 
minerals, they conveyed  fifteen-six- 
teenths interest in minerals to grantee 
subject to terms of lease and retained 
only one-sixteenth of minerals subject 
to the same conditions.—Murphy  v. 
Dilworth, 151 S.W.2d 1004, reversing 
129 S.W.2da 418. 
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Ky. Where mineral deed gave min- 
ing company right to discharge water 
on land subject‘to deed as might be 
“necessary or convenient,” such right 
could not be exercised arbitrarily, ca- 
pees oppressively or wantonly, 

ut was required to be exercised with 
due regard to and consistent with the 
interest and rights of the owner of the 
surface.—Inland Steel Co. v. Isaacs, 143 
S.W.2d 503, 283 Ky. 770. 

Under mineral deed granting to min- 
ing company right to discharge water 
on land subject to deed as might be 
‘necessary or convenient,” the sudden 
release of an extraordinary amount of 
water from mines being drained was 
not within rights of mining company 
under its deed; but the reasonable and 
natural drainage of mines into a creek 
was within terms of deed even though 
it accelerated and increased the vol- 
ume, and mining company could not be 
held liable for any resulting damages 
to land subject to mineral deed.—in- 
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land Steel Co. v. Isaacs, 143 S.W.2d 
503, 283 Ky. 770 a 

1 


§ 

Okl. In view of statutes making it 
eourt’s duty to ascertain and carry out 
the intention of the parties and stat- 
ute making it the duty to adopt that 
construction, if possible, that will ren- 
der a conveyance valid, conveyance of 
mineral interest would be presumed to 
include as an incident the right of in- 
gress and egress, so far as necessary 
to effectuate the purposes of the con- 
veyance, though such right was not 
expressly granted in absence of lan- 
guage evidencing a contrary intention. 
15 OKlLSt.Ann. §§ 152, 159.—Melton v. 
Sneed, 109 P.2d 509. 
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D.C.Ky. Under Kentucky statute 
providing that possession of surface of 
land by person granting mineral right, 
or by persons claiming through or un- 
der him, shall be deemed to be for 
benefit of grantee of mineral right, the 
possession of mineral owner thus pre- 
served by statute is not lost nor its 
continnity interrupted by any length 
of nonuser. Ky.St. 2366a-1.—Ken- 
tucky River Coal Corporation y. Single- 
ton, 36 F.Supp. 123. 

D.C.La. Under Louisiana law, rights 
arising from conveyance or reservation 
of an interest in minerals are lost if 
they are not exercised within ten years, 
and to constitute an “acknowledgment” 
having effect of extending them beyond 
the 10-year period the owner of the 
fee must generally, in writing, clearly 
indicate a purpose to so extend, Civ. 
Code La. art. 789.—Union. Producing 
Co, v. Parkes, 40 F.Supp. 163. 

Where mineral interest in land only is 
transferred or retained, the owner of 
such interest can preserve it, under 
Louisiana law, only by exercise of 
rights conveyed, or retained, that is, by 
going upon, exploring, drilling, or 
digging for the minerals, and affirma- 
tive act on his part is required. Civ, 
Code La. art. 789.—Union Pru ducing 
Co. v. Parkes, 40 F.Supp. 163. 

Under Louisiana law, if there is a 
written acknowledgment which clearly 
evinces a purpose to extend servitude 
and nature of mineral rights, a new 10- 
year prescription period begins to run. 
Civ.Code. La. art. 789.—Union Pro- 
ducing Co. v. Parkes, 40 F.Supp. los. 

In the making of a contract convey- 
ing mineral rights, the parties were pre- 
sumed to have known that Louisiana 
law limited the period within which the 
servitude could be exercised to a period 
of ten years, and that which was paid 
or received by the vendor was for the 
privilege of these rights within that 
time. Civ.Code La. art. 789.—Union 
Sx panne Co. v. Parkes, 40 F.Supp. 


Ark. Rights to minerals underlying 
a tract of land are not lost on land- 
owner’s failure to pay taxes thereon, 
unless there has been a separate as- 
sessment.—Missouri Pace. R. Co. vy. 
Strohacker, 152 S.W.2d 557. 

Cal. Where- deed to plaintiffs from 
their immediate predecessor in title 
specifically reserved to predecessor, his 
successors, and assigns the right to 
follow a particular vein beneath plain- 
tiffs’ land. and to mine therefrom, and 
by mesne conveyances defendants suc- 
ceeded to predecessor’s rights under 
that reservation, defendants had the 
right to follow the vein beneath the 
surface of plaintiffs’ land—Ames v. 
Empire Star Mines Co., 110 P.2d 13, 
prior opinion 98 P.2d 635. 


La. Where assignee of mineral lease 
commenced drilling operations under 
lease on November 21, 1925, and drilled 
a well to a depth of 5,957 feet in 
good faith with reasonable expectation 
that well would be a producer, and 
well was abandoned at that depth as a 
dry hole on September 16, 1926, that 
operation interrupted the running of 
prescription then accruing against the 
claims of the mineral claimants.—Ohio 
ie Co. v. Cox,.198 So. 902, 196 La. 
‘he prescription of 10 years liber- 
andi causa pleaded by landowner as 
against mineral claimants was _ sus- 
pended by the minority of certain 
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claimants, both with respect to the 
minors and with respect to all of the 
joint owners of the minerals.—Ohio 
Oil Co. v. Cox, 198 So. 902, 196 La, 193. 

Where deep test well drilled by as- 
signee of mineral lease on November 
21, 1925, was abandoned as a dry 
hole on September 16, 1926, prescrip- 
tion of 10 years liberandi causa began 
to run anew against mineral servitude 
ereated by sale of mineral interest by 
Jandowner on and after September 16, 
1926, and accrued on September 16, 
1936, unless interrupted by the minor- 
ity of a co-owner.—Ohio Oil Co. v. Cox, 
198 So. 902, 196 La. 193. ’ 
A If a donation of a mineral interest 
to minors made five days before pre- 
oo scription of 10 years liberandi causa 
had accrued was invalid, title was 
____ still in the donor, and prescription did 
not bar his interest where he was a 
Aah * ,eo-owner in the servitude with minors. 
- —Ohio Oil Co. v. Cox, 198 So. 902, 196 
3 La, 193. 

Under will devising residue of estate 
to trustee for testator’s minor grand- 
children, trustee was merely a repre- 
h sentative for grandchildren wh» were 
the real owners of the property includ- 


ing an undivided mineral interest, and 
“A prescription of 10 years liberandi causa 
Was suspended on date of testator’s 
death because of inheritance by minors 
is before lapse of 10 years, and, produc- 
tion having been found on property 
before lifting of suspension, plea of 
prescription could not be made against 
_ minors nor against any of their co- 
- owners.—Ohio Oil Co. v. Cox, 198 So. 
902, 196 La. 1938. 
La. Where persons claiming min- 
eral interests by virtue of grant of 
servitude to their father in 1922 were 
all minors when their father died in 
1923, and two of them were yet min- 
ors in 1940, their claim to mineral 
ig servitude had not prescribed, though 
_ servitude was never exercised or used. 
_ Rey.Civ.Code, arts. 789, 3529, 3546.— 
_ Gregory v. Central Coal & Coke Cor- 
- poration, 200 So. 832, 197 La. 95. 
q A mineral servitude created by res- 
_ ervation of oil and gas rights in deed 
was lost completely by prescription of 
_ ten years, when servitude wag never 
used. Rev.Civ.Code, arts. 789, 3529, 
3546.—Gregory v. Central Coal & Coke 
a 
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_ La. A mineral reservation is in the 
nature of a ‘servitude’ and is pre- 
- -seribed by nonuser-for 10 years.— 
»  Achee y. Caillouet, 1 So.2d 530, 197 
iis La. 313. 

_ Where mineral lease signed by land- 
es owner and owner of servitude neither 
stated nor indicated that landowner in- 
tended that the 10-year prescription 
applicable to mineral servitudes should 

run anew from date of lease, and nei- 

ther servitude nor manner in which 

‘owner thereof acquired an interest in 
+ mineral rights was mentioned, so that 
there was no evidence that landowner 
intended that prescription should run 
anew from date of lease, prescription 

did not run anew from date of lease. 
_ —Achee v. Caillouet, 1 So.2d 530, 197 

Reda. 313, 
y A bare acknowledgment by landown- 
er of the existence of mineral rights of 
another in his land does not “‘inter- 
 rupt” the running of prescription in 
the sense that the prescription begins 
to run anew from the date of ac- 
 knowledgment, but, to have that effect, 
the acknowledgment must be coupled 
’ 


mete 


with the purpose and intention that it 

shall have that effect, and that purpose 

and intention must be expressed in 

} unmistakable terms.—Achee v. Cail- 
louet, 1 So.2d 530, 197 La. 313. 


La. Where landowner conveyed one- 
fourth mineral interest in part of land 
to one grantee and conveyed a_ like 
interest in another part of land to 
another cP aehai and subsequently own- 
er joined by then owners of mineral 
interest executed lease providing that 
the premises should be developed and 
operated as one lease and that all 
royalties accruing thereunder should 
be treated as an entirety and should 
be divided among and paid to the 
lessors in proportion that the acreage 
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owned by each bears to the entire 
leased acreage, the joint lease contract 
integrated the mineral interests so that 
the drilling of a producing well on 
land not covered by either of the two 
mineral servitudes interrupted the run- 
ning of the liberative prescription and 
the mineral grantees or their succes- 
sors were entitled to share in royalties. 
Rey.Civ.Code, arts. 1945-1962.—Robin- 


son v. Horton, 2 .So.2d 647, 197 La. 
919. : 
La. The joining of landowner with 


mineral owner in a lease contract for 
development of oil and gas lease does 
not constitute an interruption of pre- 
scription against the mineral servitude 
unless the parties clearly intend to in- 
terrupt the same and there must not 
only be an acknowledgment of the right 
of the mineral owner in the joint lease, 
but the acknowledgment must be 
coupled with the purpose and intention 
of the party making the acknowledg- 
ment to interrupt the prescription 
then running. Rey.Civ.Code, arts, 656, 
3520.—Speargs v. Nesbitt, 2 So.2d 650, 
197% La. 931. 

Where intention of landowner and 
mineral owner in executing joint oil 
and gas lease was to pool their interest 
for the development of the property 
and the interests of the landowner and 
the mineral owner were integrated so 
as to form one indivisible whole, the 
execution of the joint lease did not 
constitute an “acknowledgment” of the 
mineral owner’s right so as to inter- 


rupt the prescription then running 
against the mineral servitude. Rey. 
Civ.Code, arts. 656, 3520.—Spears Vv. 


Nesbitt, 2 So.2d 650, 197 La. 931. 
Where owner of land in eastern half 
and western half of section conveyed 
one-half mineral interest in his land, 
and thereafter the landowner together 
with mineral owner and other owners 
of land in the section executed two 
mineral leases in favor of a lessee, one 
affecting the eastern half and the other 
the western half of the section, for 
purpose of pooling their mineral inter- 
ests for purpose of developing the 
property, the drilling of a producing 
well on western half of the section on 
property other than that affected by 
the mineral servitude did not operate 
as an “acknowledgment” by the land- 
owner of mineral owner’s interest in 
eastern half of section and did not in- 
terrupt the prescription then running 
against the mineral servitude on the 
eastern half of the section. Rev.Civ. 
Code, arts. 656, 8520.—Spears vy. Nes- 
bitt, 2 So.2d 650, 197 La. 931. 
Tenn.App. Fhe nonuser of a mine 
reserved in a deed of land will not of 
itself extinguish the right of the mine 
Pa abies v. Walker, 150 S.W.2d 
Tex.Civ.App. Where grantor of lands 
reserved a one-fhird mineral interest 
and thereafter sold the grantees’ notes 
together with vendor’s lien which se- 
cured their payment, the instrument 
by which such notes were sold, which 
recited that grantor conveyed all the 
rights that he had as vendor, did not 
convey grautor’s reserved one-third 
mineral interest, since vendor’s lien 
never attached to the one-third miner- 
al interest reserved.—_Armstrong y. 
Humble Oil & Refining Co., 145 S.W.2d 
692, error dismissed, judgment correct. 
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La, An unitization agreement which 
expressly recognized mineral and royal- 
ty owners’ interest in land, alleged to 
have been prescribed for non-user and 
extended their rights, kept rights of 
mineral and royalty owners in legal ex- 
istence.—Brown v. Sugar Creek Syndi- 
cate, 197 So. 583, 195 La. 865. 

An unitization agreement, which rec- 
ognized royalty and mineral interests 
alleged to have lapsed by expiration 
of primary terms of prior leases, and 
extended primary terms of the leases, 


thereby continued such royalty and 
mineral interests in legal effect. Rey. 
Civ.Code art. 1956.—Brown y. Sugar 


hy ae Syndicate, 197 So. 583, 195 La. 


Where land, mineral and royalty 
owners, executed a joint lease and pool- 
ing agreement, and a division order 


A 
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and royalties were paid in accordance 
therewith, mineral and royalty interests 
did not prescribe as long as such pay- 
ments continued. Rey.Civ.Code_ art. 
1956.—Brown vy. Sugar Creek Syndicate, 
197 So. 5838, 195 La. 865. 
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D.C.La. Where vendor conveyed part 
of tract and mineral rights in remain- 
ing part to purchaser for a considera- 
tion, and the contract did not at- 
tempt to make an attribution of the 
consideration, and contained provision 
that the purchaser should have 30 years 
to develop the mineral rights which was 
void as attempting to circumvent Lou- 
isiana law under which mineral in- 
terest was barred at end of 10-year 
period, purchaser which failed to de- 
velop mineral rights within the 10-year 
period was not entitled to recover a 
portion of the consideration paid, on 
ground that there was ‘‘failure of con- 
sideration” in so far as mineral rights 
were concerned. Civ.Code La. art. 789. 
—Union Producing Co. v. Parkes, 40 F. 
Supp. 163. 5 

Ark. Evidence that widow and part 
of decedent’s heirs signed an instru- 
ment reciting that they were contem- 
poraneously executing a deed convey- 
ing three-fourths of minerals pertain- 
ing to described lands to an individual 
and providing that, if individual was 
unable to procure a conveyance from 
all heirs, individual could elect wheth- 
er to accept or reject conveyance from 
those who had executed instrument, 
and that instrument did not contain 
signatures of heirs owning in aggre- 
gate three-fourths of the property, 
warranted conclusion that deed, which 
was purportedly signed by widow and 
heirs who had signed instrument, was 
ineffectual for want of ‘‘delivery’.— 
Cameron v. Johnson, 143 S.W.2d. 17, 
200 Ark. 1189. 


Ark, In action by heirs to cancel, 
for incapacity of ancestor and for con- 
structive fraud, a mineral deed execut- 
ed by the ancestor, evidence sustained 
finding that there was no ‘‘constructive 
fraud’, notwithstanding that ancestor 
was 87 years old at time deed was 
executed and that the oil interest con- 
veyed was worth considerably more 
than the $100 paid for it.—Johnson v. 
Foster, 146 S.W.2d 681 i 

In action by heirs to cancel, for in- 
capacity of ancestor and for construc- 
tive fraud, a mineral deed executed by 
the ancestor, evidence sustained finding 
that ancestor possessed “mental capac- 
ity’ to make a valid conveyance.— 
Johnson v. Foster, 146 S.W.2d 681 

Ill On counterclaim to avoid min- 
eral deeds as clouds on title, evidence 
was insufficient to sustain chancellor’s 
finding that deeds were not blank as 
to grantee, in view of persistent con- 
duct and attitude of person negotiating 
purchase in reference to concealing 
identity of real purchaser and his evi- 
dence given with evident intent to de- 
ceive the court, which so characterized 
his testimony on other fact questions 
in dispute that no weight could be at- 
tached thereto.—Chance y. Kimbrell, 35 
N.E.2d 48, 376 Ill. 615. 

lil, In suit by 75 year old deaf- 
mute to set aside oil and gas lease and 
mineral deed to one-half the minerals 
in three-acre tract on which deaf-mute 
lived alone, evidence of deaf-mute’s in- 
firmities was sufficient to require that, 
in order to sustain validity of lease 
and conveyance, the lessees and gran- 
tees therein named must be shown to 
have dealt with deaf-mute in utmost 
good faith—Fewkes vy. Borah, 85 N. 
2d: 69, 376) Tl, 596, 


In suit by 75 year old deaf-mute to 
cancel oil and gas lease and mineral 
deed to half of minerals in three-acre 
tract on which deaf-mute lived alone, 
evidence of deaf-mute’s infirmities and 
of inadequacy of consideration did not 
sustain decree of dismissal entered up-. 
on defendants’ motion made at the 
close of deaf-mute’s evidence, where 
it was not made to appear that de- 
fendants had dealt with utmost good 
faith in procuring lease and deed.— 
Fewkes v. Borah, 35 N.W.2d 69, 376 
Ill. 596. 

Kan. In actions to set aside mineral 
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deeds on ground that their execution 
was induced by fraudulent representa- 
tions, evidence sustained finding that 
the fraud was not discovered until 
within two years prior to filing of peti- 
tion as against defenses of limitations, 
“estoppel” and “laches.’’ Gen.St.1935, 
60-306.—Gates v. Kansas Farmers 
Union Royalty Co., 111 P.2d 1098, 153 
Kan. 459. 

La. In suit to set aside oil and gas 
lease and mineral deed, on ground of 
lack of consideration, wherein defend- 
ant offered evidence to prove his alle- 
gations that the true consideration for 
lease and deed was defendant’s prom- 
ise to advance necessary money for re- 
demption of plaintiffs’ realty and de- 
fendant’s actual payment thereof to 
holder of tax deed, it was proper to 
permit plaintiffs, notwithstanding that 
plaintiffs had not pleaded fraud, to 
show that alleged fraud had been per- 
petrated on them by defendant in se- 
curing their signatures to powers of at- 
torney by representation that powers of 
attorney were necessary for redemption 
of the realty and that attorney named 
therein would not have authority to 
execute mineral leases or deeds.—Lee Y. 
Perkins, 197 So. 607, 195 La. 939. 

Oki. When purchaser of mineral in- 
terests accepted, in compliance with 
oral negotiations, an instrument exe- 
euted by vendor, and paid the consider- 
ation, the transaction was closed and 
the executory contract for sale dis- 
charged, in absence of fraud, and pur- 
chaser could not subsequently maintain 
action for loss of profits caused by 
failure to make resale, resulting from 
ambiguity in terms of the conveyance 
and vendor’s refusal to execute a new 
conveyance.—Herminghausen vy. Pierce, 
104 P.2a-252. 

Tenn.App. Evidence warranted con- 
clusion that ‘phosphate rock”, as used 
in provisions in a deed reserving to 
grantors the phosphate rock in con- 
veyed land with right to mine and re- 
move such rock, included lump rock, 
sand or muck containing phosphate 
pc pele sc laie v. Walker, 150 S.W.2d 


Tex.Com.App. In action by grantor 
against grantee of interest in minerals 
under described lands for breach of 
trust by failure to reconvey half of 
oil and gas royalty after clearing title 
to lands, where evidence showed that 
grantee was not guilty of fraud, but 
dealt fairly with grantor in adjusting 
his rights in prior suit to clear title 
and cetermine interests of numerous 
claimants, including grantee, who was 
awarded 8.70 royalty acres by agreed 
judgment therein, trial court did not 
err in awarding grantor a royalty in- 
terest in that number of acres.—Fikes 
v. Moseley, 151 S.W.2d 202, 136 Tex. 
386, affirming Moseley y. Fikes, 126 
S.W.2d 589. ‘ 

One conveying his interest in min- 
erals under described lands to one 
agreeing in contemporaneous letter to 
deliver to grantor without cost half 
of any royalty recovered by grantee 
under grantor’s claim of title is en- 
titled to recover from grantee value 
of half of royalty accruing on his in- 
terest in number of royalty acres 
awarded him by agreed judgment in 
prior suit to clear title to lands, as well 
as value of possibility of reverter and 
value of minerals when production 
ceased in event title thereto passed to 
purchasers or lessees without notice 
of such letter, as damages for grantee’s 
breach of trust in failing to reconvey 
half of royalty to grantor.—Fikes v. 
Moseley, 151 S.W.2d 202, 1386 Tex. 386, 
affirming Moseley v. Fikes, 126 S.W.2d 
589. 

Tex.Civ.App. In_ suit for damages 
for alleged partial failure of title to 
an undivided mineral estate sold _ to 
plaintiff by defendant, evidence relat- 
ing to a final decree adjudicating shares 
of the heirs of original owner and re- 
lating to deeds from the heirs to de- 
fendant’s grantor justified directed ver- 
dict for plaintiff on ground that inter- 
ests acquired by defendant’s grantor 
and by defendant were less _than_in- 
terest sold to plaintiff—Dunbar Roy- 
alty Co. v. Shipp, 146 S.W.2d°827. 
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In determining damages for partial 
failure of title to an undivided mineral 
estate sold to plaintiff by defendant, 
the same rules of law which govern 
the sale of land apply equally to the 
sale of oil, gas and other minerals in 
place.—Dunbar Royalty Co. v. Shipp, 
146 S.W.2d 827. 

In vendee’s suit for damages for par- 
tial failure of title to an undivided 
mineral estate, vendee could recover 
only such part of the original pur- 
chase price as bore the same ratio to 
whole consideration that value of min- 
erals to which title failed bore to value 
of the whole premises, and such rela- 
tive values would be ascertained as of 
the time of the conveyance instead of 
time of trial, together with interest.— 
Dunbar Royalty Co. v. Shipp, 146 S. 
W.2d 827. 

In vendee’s suit for damages for par- 
tial failure of title to an undivided 
mineral estate, damages were properly 
measured by purchase price paid by 
vendee for the shortage of mineral 
acres.—Dunbar Royalty Co. v. Shipp, 
146 S.W.2d 827. 

Tex.Civ.App. Evidence failing to 
show that mineral interest which own- 
er conveyed to oil royalty pool had a 
greater value than certificate of inter- 
est and dividend checks which she re- 
ceived in exchange, and failing to show 
injury or damages, would not warrant 
rescission of conveyance of mineral in- 
terest of royalty pool on ground that 
owner was induced to execute convey- 
ance by fraud, misrepresentation, and 
eoncealment on part of the owners of 
the pool.—Texas Osage Co-op. Royalty 
Pool v. Guzman, 153 S.W.2d 239. 

Where owner conveyed mineral in- 
terest to oil royalty pool in exchange 
for certificate and owner thereafter re- 
ceived dividend checks, finding that 
conveyance was void for want of “con- 
sideration’ was not supported by the 
evidence.—Texas Osage Co-op. Royalty 
Pool v. Guzman, 153 S.W.2d 239. 

Wyo. In action for specific perform- 
ance of a contract to convey an inter- 
est in oil and gas and for recovery 
of accumulated royalty, where contract 
recited that signing of lease by plain- 
tiff was sole consideration for promise 
to convey the interest, if there was 
any additional consideration provable 
under parol evidence rule, plaintiff had 
burden of proving it.—Houghton vy. 
Thompson, 115 P.2d 654. 
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D.C.La. Where grantors lost rights 
to mineral interest in Jand, which had 
been reserved by them, as result of 
prescription of 10 years. liberandi 
causa, under Louisiana law, so that 
purported mineral lease executed by 
grantors to third party was. void, 
owner of fee was entitled to cancella- 
tion of the purported mineral lease, 
and to judgment that any claim of 
grantors to mineral interest in the land 
constituted unfounded cloud on the 
title of the fee owner and that gran- 
tors and third party should be per- 
petually enjoined from asserting any 
inineral interest in the land. Rev.Civ. 
Code La. arts. 789, 8529, 3546.—Gulf 
Refining Co. v. geld F.Supp. 357. 

Ss 
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Wa. A contract giving the sole and 
exclusive privilege of mining coal and 
manufacturing coke from coal on cer- 
tain land for a fixed minimum royal- 
ty based on acreage and for a royalty 
on each ton of coal was a “lease’ and 
not a “sale” of coal in place.—Smith 
vy. Pocahontas Fuel Co., 13 8.H.2d 301. 
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Cal.App. Where owner of federal oil 
and gas prospecting permit approved 
escrow instructions, providing for the 
securing by prospective lessee of an 
interest in the property covered by 
permit, the failure of escrow instruc- 
tions to set forth the terms of the 
lease and the failure of parties subse- 
quently to agree upon such terms mili- 
tated against prospective lessee’s con- 
tention that a binding contract ex- 
isted.i—Beck y. Cagle, 115 P.2d 613. 

La, Where option agreement obli- 
gated optionor to grant to optionee, or 
any other person designated by_ op- 
tionee, a mineral lease on land, and op- 


§ 591 


tionee designated an oil company to re- 
ceive lease on portion of land, optionee 
who received lease on other land, but 
who had no control over the oil com- 
pany, could not be held responsible for 
the contract entered into between the 
optionor and the oil company.—Tate Vv. 
Ludeau, 197 So. 612, 195 La. 954. 
La.App. Where escrow agreement 
provided that if title to property sought 
to be leased for oil and gas was defec- 
tive lessors should have 15 days from 
date of delivery of opinion by lessees’ 
attorney setting forth defects to cure 
defects and to cure an imperfection in 
nature of an outstanding tax deed to 
one-sixth interest in property, lessors 
presented a warranty deed and an af- 
fidavit of possession which assertedly 
nullified tax deed and made title mer- 
chantable by reason of prescription of 
10 years acquirendi causa, lessees were 
entitled to repudiate agreement and re- 
cover consideration, where lessees re- 
ceived no “possession” information re- 
garding a portion of premises before 


repudiation.—Bank of Vivian v. Smith, ~ 


197 So. 686. 

Tex.Civ.App. The digging of slush 
pits, to be used in commencement of 
oil well drilling, did not constitute 
“commencement” of well within con- 
tract for execution and delivery of oil 
and gas lease in consideration of les- 
see’s commencement of actual drilling 
within stated time.—Gilliland v. Kim- 
brough, 146 S.W.2d 1101. 
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C.C.A.Ind. Where oil and gas lease 
at time of execution did not contain 
description of Indiana land intended to 


be covered, but had a paper containing ~ 


various descriptions of the land clipped 
or attached to the back of it, and 
where preceding the blank space of 
the lease for description of real estate 
the words ‘described as follows” ap- 
peared, and the words “the above de- 
scribed land’ and ‘said described 
land’’ appeared in later provisions in 
the lease, the reference to the descrip- 
tions appearing on the paper attached 
to the back of the form lease was suf- 
ficient and rendered the lease valid.— 
Be vy. Continental Oil ©o:, 120 F.2d 

Where oil and gas lease, intended to 
eover Indiana land, did not contain 
description of land at time of execu- 
tion thereof, but list of descriptions 
was attached or clipped to back of 
lease, even if recitals in lease were not 
sufficient in themselves to connect de- 
scriptions appearing on the paper at- 
tached to the lease, the lease could not 
be held void for lack of descriptions 
where when read in light of surround- 
ing circumstances it was apparent that 
the parties intended that lessor was 
executing an instrument leasing all 
of her land in certain county in Indi- 
ana, since error in failing to attach 


list of descriptions to body of lease- 


could be corrected by application to 
court of equity.—Maier vy. Continental 
Oil Co., 120 F.2d 237. 


Under Indiana law, oil and gas lease 
containing description such as “Pt. o 
Sec. 1 T3 SR 14 W, containing 82.32 
acres’, was not void for insufficient 
identification of land intended to be 
demised.—Maier y. Continental Oil Co., 
T20R Ty 2deons 

The office of a description in oil and 
gas lease is to furnish the means of 
identification.—Maier vy. Continental 
Oil’ Co., 120 F.2d 237. 


D.C.1l. Evidence held not to war- 
rant canceliation of oil and gas lease 
on ground that lease was executed in 
blank and subsequently filled in con- 
trary to oral understanding concerning 
terms of the lease, and that delivery 
of lease was only conditional.—Bledsoe 
v. Magnolia Petroleum Co., 36 F.Supp. 
531 


Cal.App. The fact that prospective 
lessee refused to pay the amount due 
under escrow agreement, providing for 
the procuring by him of an interest in 
a federal oil and gas prospecting per- 
mit, because holder of permit refused 
to sign lease form submitted, and the 
fact that holder of permit refused to 
sign such form and insisted upon a 


failed to reach an agreement upon the 
prgposed deal.—Beck vy. Cagle, 115 P.2d 


Ju. In suit by 75 year old deaf- 
¥ mute to set aside oil and gas lease and 
mineral deed to one-half the minerals 
in three-acre tract on which deaf-mute 
lived alone, evidence of deaf-mute’s in- 
 firmities was sufficient to require that, 
in order to sustain validity of lease and 
- eonveyance, the lessees. and grantees 
therein named must be shown to have 
dealt with deaf-mute in utmost good 
faith —Fewkes v. Borah, 35 N.H.2d 69, 
PiovOn cll. 696: 

In suit by 75 year old deaf-mute to 
 eancel oil and gas lease and mineral 
deed to half of minerals in three-acre 
tract on which deaf-mute lived alone, 
evidence of deaf-mute’s infirmities and 
of inadequacy of consideration did not 
sustain decree of dismissal entered 
upon defendants’ motion made at the 
close of deaf-mute’s evidence, where it 
was not made to appear that defend- 
nts had dealt with utmost good faith 
lease and deed.—Fewkes 
N.H.2d 69, 376 Ill. 596. 
lessee under oil and 
as lease by written promise after ex- 
cution of the lease agreed to restore 
ealty to its former condition and to 
ay certain amount to lessors as dam- 
ages for drilling of well, though such 
ise was granted by the lease, and the 
promise was made voluntarily. and 
without consideration and allegedly be- 
+ cause of mistake on part of lessee, the 
promise was not enforceable and lessee 
‘was not liable for damages. 15 Ok. 
Ann. § 2.—Black Gold Petroleum Co, 
Hill, 108 P.2d 784. 
enn.App. Phosphate mining agree- 
nt could not be declared void for 
Jack of mutuality because of provision 
that if lessee should desire or elect 
it any time to surrender its rights 
he properties it should execute a 
elease of its claims and put the same 
of record,. where lessor’s successor in 
interest did not offer restoration of 
9 sum payment made by lessee or 
ibstantial portion of it.—Frierson 
Pipers: Agr. Corporation, 148 


A 1915 phosphate mining agreement 
roviding that if lessee shall elect 
a at any time to surrender its rights 
the properties, it shall execute a 
ease of its claim and put the same 
record would not be declared void 
lack of mutuality in view of the 
t length of time intervening be- 
en the execution of the contract 
d the demand and the acquiescence 
the arrangement embodied in the 
ontract.—Frierson v. International 
r. Corporation, 148 S.W.2d 27. 
‘ex. The description of land coy- 
ered by an.oil and gas lease by metes 
ind bounds was sufficient though the 
first call was omitted, where descrip- 
tion referred to a plat which showed 
act intended, since reference to plat 
constituted the plat a part of lease 
ontract.—Lewis v. East Texas Finance 
Co., 146 S.W.2d 977, reversing 123 S. 
0 W.2d 803. 
__ Tex.Civ.App. Stipulations, in a gas 
~ Jease which provided that lease was to 
e void unless a well producing oil or 
as in paying quantities was drilled 
on leased land, constituted primary 
consideration for lease and a ‘“condi- 
tion precedent” to vesting title in les- 
Sees and their assigns.—Clark v. Wo- 
mack, 142 S.W.2d 954, error dismissed, 
-. judgment correct. 


Ey 
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C.0.A.Cal. Although mining lease and 
bond provided that before vendors 
eould declare a forfeiture, they must 
_ give the purchaser 30 days’ written no- 
: tice, the lease and bond could under 
. California law be canceled by oral 
r agreement of the parties without the 
giving of any written notice.—Weber 
: y. Alabama-California Gold Mines Co., 
1: 121 F.2d 663. 
+ Cal.App. Plaintiffs were “estopped” 
: from seeking to cancel an oil lease, to 
set aside foreclosure sale and deed, and 
for an accounting of profits received 
under lease on ground that a fiduciary 


different form showed that the parties 
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relationship existed betwee 
and that defendants’ ‘representa 
that execution on a judgment against 
plaintiffs had been levied, that their 
Jand had been sold, and that purchas- 
ers were.going to submit to foreclosure 
of mortgage were false, where it ap- 
peared that plaintiffs had charged all 
defendants except one with fraud and 
misrepresentation in two former ac- 
tions and that after lease had been ex- 
ecuted many other persons offered to 
lease land from plaintiffs during pe- 
riod of redemption and advanced sums 
sufficient to pay off mortgage debt, and 
plaintiffs signed lease and took no ac- 
tion for nearly three years, knowing 
that a large amount had been expended 
on land, and accepting substantial re- 
turns from oil produced.—Seeger Vv. 
Odell, 108 P.2d 33. 

Il. Oil and gas lessee which ob- 
tained leases from a second group of 
lessors pursuant to an agreement com- 
promising such lessors’ claim to an in- 
terest in the leased property was liable 
to such lessors for rent and was not 
entitled to cancellation of the leases, 
notwithstanding the claims compromis- 
ed were subsequently adjudicated 
against such lessors and in favor of 
first lessor.—Koelmel y. Kaelin, 29 N. 
H.2d 106, 374 Ill. 204. 

Tex.Civ.App. In lessor’s suit to can- 
cel mineral lease for breach of cove- 
nants and conditions, wherein there was 
no proof of defendant’s allegation that 
quitclaim of the interests of all lessees 
except himself to lessor was procured 
by fraud, the question of fraud went 
out of the case and the findings and 
conclusions left only plaintiff and de- 
fendant as the lessor and lessee, so that 
court had jurisdiction of all parties in- 
terested in the subject matter.—Deace v. 
Stribling, 142 S.W.2d 564. 

Under mineral lease providing that it 
should expire 30 days after written no- 
tice of breach “if said wilful breach 
continues,” the giving of 30 days’ no- 
tice was prerequisite to prosecution of 
suit to cancel for breach of conditions 
subsequent, and suit filed 25 days after 
notice was given could not be main- 
tained, though lessee did nothing to 
comply with lease for 60 days between 
time of serving notice and issuance of 
injunction against doing further work 
on Li recedes ee v. Stribling, 142 S.w. 
2d ‘ 
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Tenn.App. Whether new contract 
relating to mining of phosphate super- 
seded previous contracts was one of 
intention.—Frierson y. International 
Agr. Corporation, 148 S.W.2d 27. 

Where it was the intent and purpose 
of parties in entering into new con- 
tract relating to phosphate mining to 
stipulate for an _ entirely different 
method of payment of royalties and 
to change matter of payments and to 
substitute certain privileges and to 
provide certain duties that in every 
respect were in conflict with those em- 
braced in the previous contracts, the 
new, contract superseded the previous 
contracts.—Frierson vv. International 
Agr. Corporation, 148 S.W.2d 27. 

In suit to remove cloud from title, 
involving issue whether new - phos- 
phate mining agreement superseded 
old agreements, evidence which made 
clear motives of parties in executing 
the new contract and which explained 
the reason for inserting in the new 
contract a lump sum royalty, rather 
than payment of royalties annually, 
was properly received.—Frierson y. In- 
fernational Agr. Corporation, 148 S.W. 
1G 
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Cal.App. In suit to quiet title to two 
placer mining claims, wherein defend- 
ants filed a counterclaim, defendants 
were not “estopped” from denying title 
of plaintiff on account of alleged rela- 
tionship of landlord and tenant grow- 
ing out of lease of premises, where it 
was alleged in cross-complaint that 
lease was procured by fraud of plain- 
tiff—Siedletz v. Griffith, 106 P.2d 57, 


Ky. The mere taking of a second oil 
and gas lease after having leased 
premises from another, lessor in order 


rfield Nat 
.W.2d 70: 
73. erie ade bid 
Where defendants accepted oil and 
gas lease from plaintiffs’ predecessor 
after having obtained a lease on same 
property from another person, and 
thereafter for a long period of years 
paid delay rentals to plaintiffs’ prede- 
cessor, refused to develop property, 
then abandoned all interest under sec- 
ond lease but eventually claimed title 
under it and drilled a well on prop- 
erty under such claim, acceptance of 


lease from plaintiffs’ predecessor was . 


an “abandonment”? of all rights ac- 
quired by defendants under prior 
lease, and defendants were “estopped’’ 
from claiming adverse possession 
against plaintiffs under prior lease,— 
Warfield Natural Gas Co. v. Ward, 149 
S.W.2d 705, 286 Ky. 73. 
§ 599 

Pa. A coal mining lease for 15 years 
and an extension thereof for another 
term of 15 years giving the right to 
mine and take away coal in place up 
to the exhaustion of all coal consti- 
tuted a “conveyance of coal in place’, 
and lessee theld title to coal in place 
for all purposes including taxation.— 
Gilberton Fuels v. Philadelphia & 
Reading Coal & Iron Co., 20 A.2d 217, 
343; Pa, 192. 

Pa.Com.P1. Where lease did not pro- 
vide that additions to plant and ma- 
chinery by lessee should become at end 
of term lessor’s property, no award to 
plaintiff, and as to dragline, not in- 
tegral part of breaker, and removable 
without damage, defendant not liable 
for restoration.—Quinn Coal Co. v. Me- 
Dade, 34 Luz.L.Reg.Rep. 395. 

Award made according to best. esti- 
mates obtainable from _ testimony, 
where machinery had deteriorated. be- 
cause of obvious neglect of lessee. But 
where machinery had deteriorated from 
mere use and wear and tear, no dam- 
ages awarded.—Quinn Coal Co. v. Me- 
Dade, 34 Luz.L.Reg.Rep. 395. 

Where no inventories of machinery 
and equipment found alike, and parties 
made no effort to agree, the weight of 
the testimony as to such values and 
inventories must govern, and thus 
where no inventory submitted by plain- 
tiff was of such character as to con- 
vince that it represented condition at 
the inception of the lease or could prop- 
erly be used as basis for values at end 
of term.—Quinn Coal Co. v. McDade, 
34 Luz.L.Reg.Rep. 395. 

Destruction of power and transmis- 
sion lines, obviously not the fault of 
the defendant where latter had exer- 
cised care and employed a watchman, 
but obviously the result of pillage, 
theft and intrusion of outside parties, 
eannot be included in plaintiff's dam- 
ages.—Quinn Coal Co. v. McDade, 34 
Luz.L.Reg.Rep. 395. 

Tex. A mineral lease in the usual 
form placed title in lessee to seven- 
eighths of minerals for purpose of ex- 
ploration and development, but sub- 
ject to reversion on termination of 
lease, and lessors retained title te one- 
eighth of minerals, with possibility of 
reversion of remaining seven-eighths 
interest—Murphy v. Dilworth, 151 S. 
W.2d 1004, reversing 129 S.W.2d 418. 

Tex.Civ.App. The interest in land 
held by oil and gas lessee under its 
lease constituted “real estate’, and 
effect of lease between lessee and its 
lessor was to sever the mineral estate 
from the surface, each constituting 
“real property.”—Prince Bros. Drilling 
Co. v. Fuhrman Petroleum Corporation, 
150 S.W.2d 314, error refused. 

See Stevenson v. Westgate [1941] 2 
Dom.L.R. 471. 
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Ky. Forfeiture provision, in coal 
mining lease entitling lessors to take 
possession of leased. property in event 
lessees go into bankruptcy or receiver- 
ebip, which provided that in event of 
forfeiture lessees should not have right 
to remove any of tracks, entries, props, 
or anything that should be necessary 
or reasonably necessary to enable les- 


ey Gye 
sors to continue mining operations, did 
not authorize lessors to take possession 
f merchantable timber, 46 inches and 
p in circumference, standing on leased 
premises, on ground: that stch timber 
was a necessary part of mining equip- 
ment, where such timber was, expressly 
reserved to lessors in lease, and was 
“later conveyed to assignee of lessees by 
a separate conveyance.—Crawford v. 
Baker, 143 S.W.2d 512, 283 Ky. 800. 
Tex. Where contract for payment of 
overriding royalties to assignor of sul- 
phur leases provided that if interest 
assigned plus interest acquired by as- 
signee should be less than 100 per 
eent. of the sulphur rights, then roy- 
alty payable to assignor was not to 
be reduced in proportion that interest 
acquired by assignee bore to whole, 
but was to be determined pursuant to 
formula which was in effect the squar- 
ing of the sum of fractional interests 
acquired expressed in decimals and ex- 
pressing result in cents, as to assigned 
leases covering fractional interests only, 
royalty owing to assignor was arrived 
at by application of formula prescribed 
by contract, if to procure leases on 
remainder of sulphur interests in such 
tracts assignee paid a total royalty in 
excess of $2 per gross ton.—Dunn vy. 
Duval Texas Sulphur Co., 152 S.W.2d 
1080, answer to certified question con- 
formed to 153 S.W.2d 484 
Evidence on issues of fraud and mu- 
tual mistake did not raise question of 
fact as to whether there was mutual 
mistake or fraud in the procuring of 
a contract whereby assignors of sul- 
phur leases were to receive certain 
overriding royalties for assigning of 
leases.—Dunn v. Duval Texas Sulphur 
Co,, 152 S.W.2d 1080, answer to certi- 
ae question conformed to 153 S.W.2d 
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C.C.A.Mont. Where plaintiffs leased 
Montana land to defendant for purpose 
of mining coal, and lease did not grant 
defendant a right to mine by ‘“out- 
stroke.’ and defendant, without plain- 
tiffs’ consent, used leased land for 
hauling coal which defendant mined 
on other property, and it was _ not 
claimed that such use damaged the 
freehold or reversionary interest, and 
plaintiffs reserved no right of use in 
themselves, defendant’s occupation of 
leased land was not “wrongful” with- 
in Montana statute concerning detri- 
ment caused by wrongful occupation of 
Teal property so as to authorize plain- 
tiffs to recover from defendant the 
reasonable value of unauthorized use 
of plaintiffs’ land. Rev.Codes Mont. 
1935, § 7735.—Speck v. Cottonwood 
Coal Co., 116 F.2d 489. 


Ariz. Where mining lease required 
lessees to compensate lessor in case of 
any loss or unreasonable damage to 
any of buildings, and to take out fire 
insurance, such provisions were in no 
manner affected by statute regarding 
tenant’s liability for rent in case of 
destruction of building, Rev.Code 1928 
§ 1955.—DeMund v. Oro Grande Consol. 
Mines, 108 P.2d 770. 

Provision of mining lease requiring 
lessees to compensate lessor in case of 
loss or unreasonable damage to build- 
ing was not in conflict with provision 
requiring lessee to take out fire insur- 


ance on the buildings, and both could 


be given effect since the insurance pro- 
vision was merely additional security 
for benefit of lessor—DeMund y. Oro 
Grande Consol. Mines, 108 P.2d 770. 
Where mining lease required lessees 
to compensate lessor in case of loss 
or unreasonable damage to building 
and to take out fire insurance on build- 
ing, lessees were responsible under the 
general clause for destruction of build- 
ing by fire, as against lessees’ conten- 
tion that the special clause regarding 
insurance superseded the general clause, 
and that it was lessor’s fault that no 
insurance was taken out.—DeMund vy. 
seit Grande Consol. Mines, 108 P.2d 
Where mining lease required lessees 
to compensate lessor in case of loss or 


unreasonable damage to building as- 


shown by inventory attached to lease, 
and to take out fire insurance on build- 


* sor’s 
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ings in accordance with the inventory, 
the fact that no inventory had _ been 
attached at time lease was signed did 
not preclude lessor’s recovery for de- 
struction of building by fire where 
conduct of parties showed that it was 
understood that inventory should be at- 
tached later, and parties before de- 
struction of building had agreed upon 
inventory but had not agreed upon 
amount of insurance which should be 
placed upon each particular piece of 
property.—DeMund v. Oro Grande Con- 
sol. Mines. 108 P.2d 770. 

Mich. A lease whereby land wag 
leased to defendant for 15 years and 
which provided that defendant was to 
use land for purpose of excavating 
clay for manufacturing bricks, and that 
defendant agreed to pay as rental 50 
cents per thousand on all brick manu- 
factured from clay, and that defend- 
ant would dig clay continuously from 
certain dates until clay was fully re- 
moved, was to be construed as contain- 
ing a “covenant”? which bound defend- 
ant to remove all clay suitable for man- 
ufacturing bricks within term of 15 
years and to use clay for bricks, and 
defendant’s failure to excavate all clay 
suitable for making bricks within 15- 
year term constituted a breach of lease- 
hold contract. Comp.Laws 1929, § 
13281.—Milligan v. Haggerty, 295 N.W. 
560, 296 Mich. 62. 

_In action for damages for alleged 
breach of a leasehold contract to ex- 
ecavate clay from leased land for manu- 
facturing bricks, evidence sustained 
finding against defendants on defense 
that unexcavated clay was not suitable 
for making bricks.—Milligan vy. Hag- 
gerty, 295 N.W. 560, 296 Mich. 62. 

Where defendant leased land for 15 
years for purpose of excavating and 
using clay for making bricks, defend- 
ant was not released from performing 
contract by reason of fact that under 
subsequent market conditions it be- 
came ‘unprofitable for defendant to 
manufacture bricks from clay on leased 
premises.—Milligan vy. Haggerty, 295 N. 
W. 560, 296 Mich. 62. 

The measure of damages for lessee’s 
breach of covenant to excavate, with- 
in term of lease, and manufacture into 
bricks all clay on leased premises that 
was suitable for making bricks was 
the stipulated rate for quantity of clay 
which could have reasonably been ex- 
ecavated but was_ not, deducting its 
value unexcavated.—Milligan v. Hag- 
gerty, 295 N.W. 560, 296 Mich. 62. . 

Ohio App. Where _ iessee occupied 
coal mine under a contract providing 
for operation of mine on a royalty 
basis, and authorizing lessee to use les- 
machinery, which contained a 
provision that if lessee did not pur- 
chase equipment within stipulated time 
at price satisfactory to lessor contract 
was void, and lessee upon failing’ to 
comply with contract was compelled to 
vacate the premises, evidence support- 
ed judgment that lessee was not enti- 
tled to recover for value of alleged 
benefits conferred upon lessor in con- 
nection with development of the mine. 
—MclIntosh v.: Huston, 32 N.W.2d 449. 

Tenn.App. Where old phosphate 
mining agreements provided for pay- 
ment of minimum royalties but new 
agreement provided for lump sum 
payment, the release of lessee and its 
assigns from agreement to pay mini- 
mum royalty and for termination of 
lease after 30 years, evidence in suit 
to remove cloud from title warranted 
chancellor’s finding that the lump sum 
payment was for purpose of compen- 
sating lessors for right or privilege of 
mining their property for period of 30 
years but with no obligation in lessee 
to do anything other than to make 
the lump sum payment.—Frierson v. 
International Agr. Corporation, 148 8S. 
W.2d 27. 

In suit to remove cloud from title, 
involving interpretation of new phos- 
phate mining contract, testimony in- 
volving detailed statements regarding 
conditions and prospects and outlook 
of the prospective parties was admissi- 
ble.—Frierson v. \International Agr. 
Corporation, 148 S.W.2d 27. 

If immediate development and con- 
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tinued mining is in contemplation of 
parties to mining agreement and 

that is the only source from which 
revenue is to be derived, there is an 
implied obligation of the lessee to 
mine and continue to mine but such 
rule has no application to a case 
where the parties have computed or 
undertaken to compute the probable 
income for payment of which the les- 
see binds himself.—Frierson y. Inter- 
Eat Agr. Corporation, 148 S.W.2d 


A phosphate mining agreement 
which provided for lessee’s payment of 
lump sum in lieu of annual royalties 
with right or license to mine or not to 
mine on remises as lessee might 
choose during 30-year period, was to 
be looked upon as a contract betianah 
the parties had deliberately calculate 
the damages which might accrue or 
result from nonperformance and_ it 
was to be enforced as a stipulation for 
unliquidated damages for inaction 
during life of lease——Frierson vy. In- 
Lea Agr. Corporation, 148 S.W. 


_ Va. “Under eoal mining lease proyid- 
ing that upon payment of a certain 


-amount within 30 years lessee should 


have the right to remove the coal at 
any time during the next 70 years 
without payment of further rents or 
royalties it was intended that upon 
payment of total amount, lessee should 
have the right to remove the coal from 
the land and, merely as an incident 
thereto, the right to use the surface, 
stone, sand, water, and all other ma- 
terial thereon as might be necessary 
for its mining operations.—Smith vy. 
Pocahontas Fuel Co., 13 S.H.2d 301. 
Va, Under coal mining lease for 
100 years requiring lessee “to either, 
mine or pay for all coal” within 30 
years and providing that after pay- 
ment of full amount’ due within 30 
years, lessee should have the same 
privileges for the remaining 70 years 
without payment of further rents or 
royalties, lessee was not required to 
mine all of the coal within 30 years, 
nor was a provision for the payment 
of annual acreage royalties inserted in 
the lease to enforce that purpose — 
Spe: v. Pocahontas Fuel Co., 13 S.H. 
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Alaska. Where lessee of tenant in 
common did not enter upon ground 
covered by lease and commence mining 
operations thereon.as soon as practi- 
cable, lessor had right to terminate 
lease and declare it forfeited.—Pilgrim 
v. Grant, 9 Alaska 17. 


Cal.App. In action to quiet title to 
mining claims as against defendants’ 
rights under lease from plaintiffs, evi- 
dence on question of forfeiture of de- 
fendants’ rights for noncompliance with 
provisions of lease for diligent develop- 
ment of claims held sufficient to sus- 
tain trial court’s finding that defend- 
ants substantially performed all terms 
and conditions of lease.—Bush vy. Rog- 
ers, 109. P.2d°379. 


Pa. Uncer coal mining lease where- 
by. lessee agreed to pay all taxes to 
lessor or its agents to be transmitted 
to proper authorities and providing 
that if taxes were not promptly paid, 
lessor could pay them and _ distrain 
therefor as rent or royalty’ in arrears, 
“such unpaid taxes being considered 
as part of the rent reserved by this 
lease’, taxes paid by lessee were never 
to be regarded as “rent’’.—Gilberton 
Fuels v. Philadelphia & Reading Coal 
& Iron Co., 20 A.2d 217, 342 Pa, 192: 


Where lessor of coal lands appealed 
excessive assessment of taxes and pro- 
cured a judgment against municipality 
which lessor offered to assign to lessee, 
without success, and lessor attempted 
to secure an issue of bonds by mu- 
nicipality, but to no avail, lessee whose 
actual status was that of owner of 
unmined coal in place representing a 
large part of value of property could 
not contend that lessor was negligent 
and failed to proceed against taxing 
authorities with sufficient diligence and 
was thus liable to lessee in damages.— 
Gilberton Fuels v. Philadelphia & 


 -§ 619 


| Reading Coal & Iron Co., 20 A.2d 217, 
e 342 Pa. 192. . 
If a right of action ever existed 
“ti against lessor of coal lands and in 
' favor of lessee, either by way of quasi- 
_ contract or for negligence, in connec- 
tion with an excessive payment of taxes 
by lessee, it was barred by lessee’s 
“laches” in neglecting to assert its 
claim for 16 years and by its neglect 
to claim a set-off against the charges 
of the lease and also by the statute 
of limitations.—Gilberton fF uels_ v. 
Philadelphia & Reading Coal & Iron 
Co., 20 A.2d 217, 342 Pa. 192. 
Tenn.App. Where new _ phosphate 
mining agreement permitted lessee to 
remain inactive so far as actual min- 
ing was concerned until expiration of 
80 years from effective date of new 
agreement, the inactivity of the lessee 
during such period could not be made 
basis of demand for forfeiture of the 
Wd -agreement.—Frierson yv. International 
— Agr. Corporation, 148 S.W.2d 27. 
628 
--- Tex.Civ.App. Where no_ substantial 
work was done by mineral lessee for 
about one year immediately preceding 
filing of suit to cancel lease, but lessee 
remained in possession and had been 
doing some work, there was no com- 
plete “abandonment” of the premises 
- authorizing forfeiture of the lease with- 
out notice-—Deace v. Stribling, 142 S. 
3! W.2d 564. 


mi 
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5; Tenn.App. Where lessee has paid 
or agreed to pay a specific sum_ of 
-  money’in lieu of recurring royalties, 
the acceptance of the money by lessor 
will be treated as ‘‘waiver’ by the 
lessor of right to insist upon for- 
feiture for failure to mine or develop 
r land.—Frierson y. International Agr. 
_ Corporation, 148 S.W.2d 27. 
vine ¢ § 632 
€.C.A.Mont. Where plaintiffs leased 
Montana land to defendant for purpose 
of mining coal, and lease did not yrant 
- defendant a right to mine by “out- 
_ stroke,’ which is mining by hoisting 
or removing ore from an adjoining 
mine through a shaft or opening in 
demised premises, and defendant, with- 
out plaintiffs’ consent, used the land 
for hauling coal which defendant 
mined on other property, and it was 
not claimed that such use damaged 
freehold or reversionary interest, plain- 
_ tiffs could not, on theory of implied 
or quasi contract, recover reasonable 
value of unauthorized use as “way- 
leave rent’’, since statutory remedy un- 
_ der Montana statute concerning hiring 

of Peo was exclusive. Rev.Codes 
~ Mont.1935, § 7735.—Speck y. Cotton- 
wood Coal Co., 116 F.2d 489. 
a Wa. Under contract giving lessee 

sole and exclusive privilege of mining 
coal on a certain tract for an agreed 
minimum royalty based on acreage and 
royalty based on tonnage, annual pay- 
_ ments on acreage basis and royalties 
were “rents’.—Smith v. Pocahontas 
Fuel Co., 13 S8.E.2d 301. 

Where coal mining lease for 100 
years required lessee either to mine 
or pay for all coal within 30 years and 
provided for payment of a tonnage 
royalty and also an annual acreage 
royalty for 30 years, a provision giving 
lessee the privilege during any of the 
next succeeding years of mining free 
from royalty a_ sufficient amount of 
coal over and above amount required 
to yield minimum royalty for the year 
- to reimburse lessee for deficiency in 
: any preceding year or years was re- 
, quired to be read in the light of the 
4 other terms of the lease, and the privi- 

lege extended to the whole term of the 
lease and not merely to the first 30 
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ears thereof.—Smith vy. Pocahontas 
fuel Co., 13 S.E.2d 301. 
Under coal mining lease for 100 


years providing for payment of a ton- 
nage royalty and also an annual acre- 
age royalty for 30 years, requiring 
lessee either to mine or pay for all 
eoal within 30 years, and providing 
that after payment of full amount due 
within 30 years, lessee should have 
for remaining 70 years the same privi- 
leges without payment of further rents 
or royalties, the parties contemplated 


bt t ere effe 


that annual royalties were in the na-_ 
ture of advance payments on total 
amount due by lessee within 30 years 
for privilege ‘of removing coal within 
100 years, together with incidental use 
of surface, stone, sand, water, etc.— 
Smith vy. Pocahontas Fuel Co., 13 S.H. 
2d 301. 3 
Under coal mining lease for 100 
years requiring lessee either to mine or 
pay for all coal in two specified veins 
within 30 years and providing for the 
mining of other veins, the mining to 
be only on a tonnage royalty basis 
after 30 year period and the royalties 
to be paid as the coal was mined, and 
providing that after 30-year period no 
rents or charges should be made for 
privilege of mining from veins speci- 
fied, lessee’s obligation to pay for un- 
mined coal at end of 30-year period 
was confined to that found in the two 
veins mentioned and did not extend 
to unmined coal in other veins.—Smith 
v. Pocahontas Fuel Co., 13 S.H.2d 301. 
633 
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Pa.Com.Pl. Plaintiff, lessor of coal 
property brought bill, thrice amended, 
and conditions at third amendment 
differing from those at time of original 
bill, against lessee of coal operation 
claiming delinquent royalty, removal 


of dragline, loss of machinery due to 


failure to remove from mine or prop- 
erly care for it, failure of defendant to 
make repairs on machinery and to re- 
pair breaker and mine cars, partial 
destruction of power line, slopes dam- 
aged by caves and neglect, ete. An- 
swer and replication filed. Supple- 
mentary bill asked relief as prayed for 
in original and amended bills. Parties 
unfriendlv and negotiations conducted 
through life of lease by third parties. 
Held, where proven that defendant un- 
der lease terms was in default of roy- 
alties, such royalties payable with in- 
terest, and where payments made in 
course of operations at rate of a two 
thousand pound ton, and defendant 
claims offset at the rate of 2,240 pound 
ton, parties not having agreed upon 
long or short ton in lease, the ha- 
bitual method of royalty payments will 
prevail, and no credit thus allowed.— 
Quinn Coal Co. v. McDade, 34 Luz.L. 
Reg.Rep. 395. 

Va. Under coal mining lease for 100 
years giving lessee the right either to 
mine or pay for all coal within 30 
years and providing that after payment 
of full amount due within 30 years, 
lessee should have for the remaining 
70 years of the lease the same privi- 
leges without payment of further rents 
or royalties, in absence of an express 
provision to the contrary, the parties 
intended that the amount to be paid 
should be the same whether the coal 
was mined within 30 years or whether 
lessee exercised the alternative right of 
paying for the coal within 30 years 
and mining it /later—Smith v. Poca- 
hontas Fuel Co., 13 S.E.2d 301. 
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C.C.A.W.Va. Where defendant was 
liable under strict wording of leases 
of coal lands for minimum rental as 
long as minable coal remained in mine, 
defendant could not avoid payment of 
rental merely because mining would 
not be profitable as a result of eco- 
nomic or trade conditions.—Stonega 
Coke & Coal Co. v. Price, 116 F.2d 618. 

Where defendant was liable to plain- 
tiffs under strict wording of leases 
of coal lands for minimum rental as 
long as ~inable coal remained in mine, 
but minable coal had become unmin- 
able as a result of breach of contract 
by defendant, plaintiffs were entitled 
to be paid by way of minimum rental 
the amount of the royalty on the min- 
able coal left in the _ mine.—Stonega 


Bo & Coal Co. vy. Price, 116 F.2d 
§ 649 
©.C.A.Alaska. In action for royalties 


allegedly due under lease of mining 
claims, where sole issue was as_ to 
boundaries of leased property and case 
was tried on theory that  plaintiff’s 
title to the leased property could not 
be questioned, admission of a location 
notice purporting to claim adjoining 
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In action for royalties allegedly due 
under lease of mining claims, the 
boundaries of which were in issue, ad- 
mission of a location notice which pur- 
portedlv claimed described property. 
and which defendants offered as proof 
that boundaries of claims leased by 
plaintiff were not as contended by 
plaintiff, was properly refused, where 
there was no evidence to connect the 
claim in the notice with the claim in 
dispute and date of staking of the 
claim in the notice and identity of per- 
son who staked the claim were doubt- 
ful.—Reidy v. Myntti, 116 F.2d 725. 

In_action to recover royalties al- 
legedly due under lease of mining 
claims wherein plaintiff alleged on in- 
formation and belief that gold mined 
on the leased property exceeded $75,- 
000 and jury based verdict for plain- 
tiff on that figure, but some computa- 
tions were given as to gold mined so 
that amount was not left entirely. to 
guesswork, and defendant testified that 
he could tell from bank statements ex- 
act amount of gold mined but he did 
not show such amount, evidence sus- 
tained the judgment.—Reidy v. Myntti, 
116 F.2d 725. 

C.C.A.Ky. In lessor’s action to en- 
force claims growing out of lease of 
coal lands and mining equipment, de- 
cree ordering sale of leasehold estate 
together with complete mining unit of 
the lessee was unambiguous and was 
construable as providing that purchaser 
would acquire interest of lessee subject 
to original lease as modified by a sup- 
plemental lease under which lessee was 
permitted to mortgage leasehold and 
equipment to a creditor which ad- 
vanced money to lessee, and_ lessor’s 
liens would become subordinate to 
those of the creditor—Reconstruction 
Finance Corporation vy. Kentucky River 
Coal Corporation, 114 F.2d 942. : 

Where coal lands and mining equip- 
ment were leased to lessee and subse- 
quently a supplemental lease was exe- 
cuted which permitted lessee to mort- 
gage the leasehold and equipment to a 
creditor which advanced money to les- 
see, and recognized the equipment as 
the absolute property of the lessee, de- 
cree entered in lessor’s action to enforce 
claims growing out of lease, which au- 
thorized sale of leasehold estate togeth- 
er with complete mining unit of the 
lessee, was not required to recite that 
the purchaser would hold the equip- 
ment free from provisions of the origi- 
nal lease.—Reconstruction Finance Cor- 
poration v. Kentucky River Coal Cor- 
poration, 114 F.2d 942. 

In lessor’s action to enforce claims 
growing out of lease of coal lands and 
mining equipment, recitals of decree 
ordering sale of leasehold estate, to- 
gether with complete mining unit of the 
lessee, subject to original lease as modi- 
fied by a supplemental lease, were suf- 
ficient to show that the purchaser 
would be required to pay royalties as 
provided in original lease, as amended, 
from moment he should procure right of 
possession, but would be liable for none 
that. had, accrued before he came into 
privity of estate with lessor.—Recon- 
struction Finance Corporation vy. Ken- 
Heed River Coal Corporation, 114 F.2d 


X 
Where lease of coal lands and min- 
ing equipment expressly provided that 
leasehold could not be inecumbered or 
assigned, without lessor’s consent, and 
that covenants and conditions would be 
binding upon successors and assigns, 
and such provisions were not inconsist- 
ent with supplemental lease, which pro- 
vided that all provisions of original 
lease not inconsistent with the sup- 
plemental lease would remain in effect, 
decree in lessor’s action to enforce 
claims growing out of the lease, order- 
ing sale of leasehold estate, together 
with complete mining unit of lessee, 
was not required to provide that pur- 
chaser of leasehold could incumber or 
assign it without lessor’s consent.— 


iy 


x _ un 
fendant, persons who assigned lease to 


or rentals or royal- 


nm suit ( 
a ase assigned to de- 
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S under coal le 


defendant’s assignor and _ thereafter 
had no interest in lease or claim sued 
on were not necessary parties.—Bank- 
ers Pocahontas Coal Co. v. Monarch 
Smokeless Coal Co., 14 S.H.2d 922. 

A suit for rentals or royalties under 
coal lease was not barred by “laches”, 
in absence of showing in bill of such 
intervening circumstances as to make 
it inequitable to assert plaintiff’s claim. 
—Bankers Pocahontas Coal Co. v. 
Saeelgs Smokeless Coal Co., 14 S.E.2d 

In suit for rentals or royalties under 
coal lease, bill showing coal acreage 
of 1,350 acres, partly mined out, but 
covered by lease providing for opera- 
tions thereunder for 30 years, defend- 


- ant corporation’s operation under such 


lease for over nine years after date 
thereof, its transfer of lease, with its 
obligations to operate, to another cor- 
poration, appointment of receiver over 
two years later to carry on such opera- 
tions, and no intimation by any party 
in interest that coal was exhausted or 
mine abandoned for over year after 
such appointment, showed existence of 
minable coal, for which royalties should 
be paid, when suit was brought, if 
such showing in bill was necessary.— 
Bankers Pocahontas Coal Co. v. Mon- 
arch Smokeless Coal Co., 14 8.B.2d 922. 

In suit for rentals or royalties under 
coal lease, exhaustion of minable coal 
was matter to be shown in defense by 
defendants, rather than negatived in 
bill by plaintiff, who was entitled on 
face of lease to rentals or royalties for 
period covered.—Bankers Pocahontas 
Coal Co. v. Monarch Smokeless Coal 
Co., 14 S.H.2d 922. 
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Tex.Civ.App. A modified royalty 
agreement, authorizing one party there- 
to to utilize overriding sulphur royal- 
ties, to which other party was entitled 
under original contract for assignments 
of less than 100 per cent. mineral] inter- 
ests obtained by him to first party, if 
necessary in securing additional inter- 
ests held not to entitle assignor to over- 
riding royalties on basis of originally 
stipulated sum per long ton on percent- 
ages of sulphur rights delivered by 
him in instances wherein assignee paid 
land-owners royalties exceeding twice 
such sum for additional interests ac- 
quired.—Dunn vy. Duval Texas Sulphur 
Co., 153 S.W.2d 484, conforming to an- 
swer to certified question 152 S.W.2d 
1080. Hrror refused. 

W.Va. An assignment of coal lease 
by instrument wherein assignee cove- 
nanted to perform the “provisions, con- 
ditions, agreements and obligations” of 
assignor under lease, obligated assignee 
to pay rents, royalties and taxes sub- 
sequently accruing on demised prem- 
ises, though assignor covenanted_ to 
pay certain taxes, all liens against 
property and “all the debts of the 
grantor herein”, as such debts did not 
include such rents, royalties and _ taxes. 


—Bankers Pocahontas Coal Co. Vv. 
Monarch Smokeless Coal Co., 14 S.H.2d 
922. 


One taking mineral lease by assign- 
ment and also expressly assuming pay- 
ment of rent or other obligations of 
lessee becomes “assumptor’’, as _ well 
as ‘assignee’, and is absolutely bound 
to lessor on obligations assumed for 
residue of term, whether he ever oc- 
cupies leased premises or not.—Bankers 
Pocahontas Coal Co. v. Monarch Smoke- 
less Coal Co., 14 S.H.2d 922. 

One assuming lessee’s obligations to 
lessor under mineral lease assigned to 
assumptor cannot relieve himself of 
such obligations by voluntarily trans- 
ferring leasehold to another, though 
such transferee in turn assumes the 
obligations.—Bankers Pocahontas Coal 
Co. v. Monarch Smokeless Coal Co., 
14 S.H.2d 922. 
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Wash. Where tenants in common of 
mining leases sold their interest to 
purchaser who agreed to make certain 


e 
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| to do certa 
he development of proper- 


default when notice of default was 


seryed on the purchaser, and tenants 


in common were entitled to a decree 
canceling contract and restoring them 
to possession of property, in absence 
of a waiver of covenant to do develop- 
ment work.—Tungsten Products v. 
Kimmel, 105 P.2d 822. 

Where agreement to purchase mining 
leases provided that, in case of default, 
agreement could at the option of the 
vendors be terminated and the rights 
of the purchaser ended, and purchaser 
defaulted in the’ performance of a cove- 
nant to perform certain work in the 
development of property, and vendors 
were entitled to rescission of contract, 
purchaser was entitled to recover the 
amount paid at the time contract was 
executed together with interest.— 
Tungsten Products v. Kimmel, 105 P. 
2d 822, 

Where contract for purchase of min- 
ing leases provided that, in case of de- 
fault, agreement should at the option 
of the vendors be terminated and the 
rights of the purchaser ended and that 
machinery, tools, and equipment 
brought onto the premises by the pur- 
chaser should remain purchaser’s prop- 
erty and might be removed within 60 
days after notice of default, on rescis- 
sion of contract, purchaser was en- 
titled to recover machinery, tools, and 
equipment brought upon property by 
it, notwithstanding that period speci- 
fied for removal had expired, but con- 
tract gave no right to removal of ma- 
chinery, tools, or equipment brought 
upon property prior to. execution of 
contract.—Tungsten Products v. Kim- 
mel, 105 P.2d 822. ime 

Where contract of sale of mining 
leases provided that, in case of default, 
agreement could at the option of the 
vendors be terminated and the rights 
of the purchaser ended, on rescission 
of the contract, purchaser was enti- 
tled to remove only such.ore as was 
mined by it, and was not entitled to 
remove ore mined by others.—Tung- 


eee Products v. Kimmel, 105 P.2d 
; § 658 } 
Pa.Com.Pl. Refuse of mine is prop- 


erty of mine owner and such property 
may be abandoned, or carted away. 
When abandoned any one may appro- 
priate it, provided it is not reclaimed 
before such appropriation.—Williams 
vy. Williams, 34 Luz.L.Reg.Rep. 189. 

§ 660 

C.C.A.Okl, A landowner has no ab- 
solute right or title to oil or gas per- 
meating strata underlying surface of 
land, and has only a qualified interest 
therein, consisting of exclusive right 
to erect structures on surface of land 
and to explore for oil and gas by drill- 
ing wells through underlying strata 
and to take therefrom and_ reduce to 
possession oil or gas found therein, and 
thus acquire absolute title thereto as 
personal property, but neither landown- 
er nor lessee obtains title to oil and gas 
until he reduces it to possession.—U. S. 
vy. Stanolind Crude Oil Purchasing Co., 
113 F.2d 194. 

C.C.A.Okl. Under Oklahoma law, an 
oil and gas lease is an ‘‘interest in 
real property.’—Jones v. Tower Pro- 
duction Co., 120 F.2d 779. 


C.C.A.Tex. An oil and gag _ lease 
must be read and interpreted as a 
whole.—Hull v. Magnolia Petroleum 
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D.C.Ark. An oil and gas lease does 
not create ordinary relation of ‘‘land- 
Jord and tenant’.—Alphin vy. Gulf Re- 
fining Co., 39 F.Supp. 570. s 

Oil and gas lessee does not acquire 
right to occupy property for residence, 
mercantile, manufacturing or agricul- 
tural purposes, but acquires posses- 
sion of property only for purpose of 
drilling, mining, and operating for gas 
or oil and to conduct all necessary 
work on land in furtherance of the ob- 
ject or his search for oil and gas and 


for saving of oil and gas if found.—Al- 
phin vy. Gulf Refining Co., 39 F.Supp. 
570. 


_ Covenants of 

y in the with the land and g 
and ‘purchaser failed to perform 
enant to do work, contract was in> 


cated to satisfy the desires of the les- — 


Py 
0 eck po: 
of the land—Alphin y. Gulf Re 


Co., 39 F.Supp. 570. ' 

D.C.Ark. A covenant imposing a ‘a 
ligation on the lessee under an oil and . 
gas lease should not be implied or cre- 


sor, especially to meet a situation whic 
was not in the minds of either the 
lessor or the lesset when the lease was _ 
executed.—Wood y. Arkansas Fuel As 
Co., 40 F.Supp. 42. elt iin 
_ Cal. Where the owner of land enter: 
into an oil and gas lease which grants 
to an operating lessee the privilege 0 
entering upon the land for the purpos 
of producing oil and gas, the interest — 
created in lessee is a “profit a pren- — 
dre’, that is, an “incorporeal heredita- 
ment’ or ‘interest in real property 
La Laguna Ranch Co. y. Dodge, ee 
P.2d) 351. ite 
The California cases dealing with eh - 
leases and overriding royalty interests 
under the potential possession doctrine ~ 
are no longer controlling—La Lagw 
Ranch Co. v. Dodge, 114 P.2d 351. 
Cal.App. In suit for declaratory r 
lief respecting rights under oil and 
lease, resolving doubtful language 
lease in determining meaning and effec 
of subsequent ratification agreement — 
was in trial court’s province—Tide 
Water Associated Oil Co. vy. Curtin, 107. 
P.2d 945, 41 Cal.App.2d 884. yin heatap 
Cal.App. In action involving oi 
lease, wherein defendants in their 
cross-complaint contended that t 
had been overcharged by the plainti 
for costs incurred under oil well dee 
ening agreement, defendants’ 
was insufficient to sustain their burd 
of proving the. overcharge.—Axis 
troleum Co. vy. Taylor, 108 P.2d 978. 
Cal.App. An oil lease for an in 
definite period creates in lessee an “e 
tate in realty’.—McCracken y. Hur 
mel, 110 P.2d 700. j 
Under an oil lease for an indefinite — 
period, the relation between landown- 
er and his lessee is similar to that — 
between tenants in a tenancy in com- 
At ste ee v. Hummel, 110 P.2 
_Cal.App. It would be assumed tha 
oil and gas lease was executed and w 
subject to interpretation according | 
the law existing at the time of 
execution.—Rice v. Lee, 113 P.2d 2 
Cal.App. An oil lease for an 
‘definite term, or for a term of yea 
and as long thereafter as oil or gas 
may be found in the leased land, — 
creates in lessee a “profit 4 prendre in 
gross,” which in itself is “realty,” a 
freehold interest in land, but a lease 
for a definite term of years is a “chat- 
tel real,’ and, while creating an, in- 
terest in realty, is “personalty.’’—Dut 
pens Interstate Inv. Corporation, 1 


Cal.App. The right of a lessee under _ 
usual oil and gas lease to drill for and 
produce oil and other substances is a 
“profit a prendre’ which, whether un- 
limited as to duration or limited to a 
term of years is an i 
property” but if it is for a term o 
years, it is a ‘‘chattel real’ whereas if 
it is unlimited in duration it is a ‘“free- 
hold interest”, an “estate in fee” and 
“real property” or “real estate’.—Dal- 
lapi v. Campbell, 114 P.2d 646. 

Ky. The usual oil and gas lease © 
does not convey the absolute title to 
the minerals, but only gives the lessee — 
the right to explore for them, and he 
does not acquire title to the oil and 
gas unless it is taken from the ground, 
—Williams’ Adm’r y. Union Bank & 
peaik Co., 143 S.W.2d 297, 283 Ky. 

Ky. Where mineral lease granted to 
Iessee the right to explore property for 
oil and gas and when found to reduce 
it to possession, there was no “sale” by 
the lessor to the lessee until the oil or 
gas was reduced to possession by being 
extracted from under the lands and 
there was no separation of the mineral 
and surface estate until after the min- 
erals were extracted from the ground. 
—Hurst v. Paken Oil Co., 152 S.W.2d 
981, 287 Ky. 257. 

La. An oil and gas lease must be, 


Ae 


thereof effect. Rev.Civ.Code, _arts. 
1945-1962. Knight v. Blackwell Oil & 
Gas Co., 1 So.2d 89, 197 La. 237. 
_. Mich. An oil and gas lease should 
be read, not only aceording to its 
words, but in connection with the pur- 
ose of its  clauses.—Howard _ Vv. 
_ Hughes, 293 N.W. 740, 294 Mich. 533.. 
‘Tex. Where an oil and gas lease, in 
the granting clause, specifically de- 
_seribed the property by metes and 
bounds constituting a certain num- 
-bered tract on a plat, and consisting 
of a certain number of acres, ‘not in- 
eluding the road,’ the quoted words 
did not render description ambiguous 
but merely made grant burdened with 
road easement and excluded area in 
road easement from the number of 
acres specified, and court therefore 
rred in admitting parol evidence of 
parties’ intent.—Lewis yv. East Texas 
Finance Co., 146 S8.W.2d 977, reversing 
123 S.W.2d 803. 
Tex. Oil and gas lessees are owners 
“estates in land’.—Gulf Oil Corpo- 
ion v. Marathon Oil Co., 152 S.W.2d 
. modifying Marathon Oil Co. y. 
f Oil Corporation, 130 S.W.2d 365. 
-Tex.Civ.App. Where contract for ex- 
lease and lease. and 


nstruments were to be considered to- 
ether in determining rights of parties. 
—Clark v. Womack, 142 S.W.2d 954, 
rror dismissed, judgment correct. 


“see to pay cash consideration to the 
‘“Jessor”’ on the basis that the tract was 


in what part of the tract produc- 


_ €ex.Ciy.App. Under oil and gas lease 

the usual form except for provisions 
r unitization, which reserved one- 
hth of the oil produced and saved 
lessors for benefit of lessors and 


neficial ownership of or title to oil 
as not placed in other lessors ex- 
uting similar leases, but was reserved 
lessors in the particular lease for 
efit of themselves and other lessors. 
Veal, 144 S.W.2d 361, 


yy virtue of 
rant and sale, becomes the owner of a 
corporeal defeasible estate in the land, 
and his interest is taxable as ‘‘real 
 -property.”—Thomason v. Veal, 144 §&. 
te .2d 361, error granted. 
Tex.Civ.App. The lessee under oil 
nd gas lease acquires title to oil and 
gas in place, his estate being a ‘‘de- 
erminable fee’’.—King v. Garcia, 152 
~$.W.2d 918, error granted. 
__, The doctrine of “contractual implica- 
_ tions” has comparatively limited ap- 
_ plication to oil and ‘gas leases in that 
el implied conditions and limitations, as 
distinguished from covenants, are Sé€i- 
dom, if ever, recognized.—King y. Gar- 
cia, 152 S.W.2d 918, error granted. 
Tex.Civ.App. An “oil and gas lease” 
constitutes a grant and conveyance, for 
yO the time covered by it, of oil and min- 
Aes erals in place, and is, in effect, a con- 
veyance of a portion of the land— 
Burleson v. Harnest, 153 S.W.2d 869. 
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C.C.A.Okl. Under Oklahoma law, an 
“oil and gas lease’ is an “incorporeal 
hereditament’”’ or a “profit a prendre’’, 
and an “interest in real property.’—U. 
RZ S. v. Stanolind Crude Oil Purchasing 
- Co., 1138 F.2d 194. 


8 663 
i. La. In suit to set aside oil and gas 
Jease and mineral deed, on ground of 
jack of consideration, defendant's evi- 
dence was insufficient to establish al- 


construed to give all the provisions 


) 
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legations of his answer hat 
sideration for lease and deed d 


fendant’s promise to advance neces- 
sary money for redemption of plain- 
therein would not have authority to ex- 
tiffs’ realty and that defendant actual- 
ly paid the money to holder of tax 
deed.—Lee v. Perkins, 197 So. 607, 
195.daa. 939° 


§ 668 ; 

La. Whether a well is producing oil 
and gas in paying quantities requires a 
consideration of operation costs and 
revenue, and ‘if a fair and reasonable 
profit is made, well is considered a 
“commercial well’.—Brown vy. Sugar 
rank Syndicate, 197 So. 583, 195 La. 

65. ; 5 

Provision of oil and gas leases that 
leases were to continue for five years, 
and as long thereafter as oil or gas, or 
either of them, was produced from land 
by lessees, means producing oil and gas 
in paying quantities —Brown vy. Sugar 
ea Syndicate, 197 So. 583, 195 La. 

65. 

La. A mineral lease for a term of 
5 years and for as long thereafter as 
oil or gas or either of them is pro- 
duced lapses according to. its own 
terms after primary term of the lease 
has expired and there is no production 
or not enough thereon to keep it alive. 
pore v. Webb, 1 So:2d 76, 197 ‘La. 


Where according to facts admitted 
by exception of no cause of action 
original mineral lease covering 240 
acres was for a term of 5 years from 
its date, and as long thereafter as oil 
or gas were produced, but thereafter 
the original tract was divided into a 
40-acre tract and a 200-acre tract, and 
for eight years no oil or gas was pro- 
duced on the 200-acre tract, and the 
royalties on gas from the 40-acre tract 
averaged less than 50 cents a day, the 
lease as to the 200-acre tract had ex- 
Bier ay a v. Webb, 1 So.2d 76, 197 

a. fj 


‘Tex.Civ.App. A clause in oil and gas 
lease, fixing term thereof,at 10 years 
and as long ‘‘thereafter”’ as oil or gas 
is produced from leased land, is one of 
“special limitation’.—King y. Garcia, 
152 S.W.2d 918, error granted. 

The word “produced” as used in ha- 
bendum clause of oil and. gas lease, 
providing that lease shall be for term 
of 10 years and as long thereafter as 
oil or gas is produced from leased 
land, is not synonymous with phrase 
“produced in paying quantities’”.—King 
a Garcia, 152 S.W.2d 918, error grant- 
ed. 
Evidence that. six wells on _ leased 
land were producing 20 to 24 barrels 
of oil per month at end of primary 
term of lease showed that oil was then 
being “produced” from land within 
provision of lease that it should be for 
term of 10 years and as long there- 
after as oil or gas was produced from 
land, so that lease did not expire at 
end of primary term, as such produc- 
tion was not mere trace or showing of 
oil, but tangible and_ substantial, 
though not in paying quantities —King 
v. Garcia, 152 $,W.2d 918, error grant- 


ed. 
; § 671 

La. Fee-simple owners were not en- 
titled to have oil and gas leases on tract 
canceled on ground that oil and gas 
was not being produced in “paying 
quantities”, where the one well on the 
tract produced over approximately a 
five-year period, gas having a gross 
value of $39,746, and gasoline having a 
gross value of $30,668 and fora six 
month period, the well produced on an 
average, 25 to 30 barrels of oil per day, 
the value of which after deducting 
severance taxes, both state and federal, 
averaged $750 per month.—Brown vy. 
SUSArC Tees Syndicate, 197 So. 583,195 

a, A 


§ 673 

Cal.App. Under an oil and gas lease 
for a term of three years and as long 
thereafter as oil or gas is produced, 
with a provision for termination un- 
less the lessee commenced a well with- 
in one year or paid ,a delay rental, 
each yearly payment after the orig- 


year 
han extend the ter 
even though tl 
well in the eighth y 
~minated at the expirat ' 
where no oil or gas was. 
Civ.Code, § 1945.—Stetson > 
Oil Syndicate, 108 P.2d 463. in en 
Ind.App. Where lessee paid a cash 
consideration of $7,400 for oil and gas 
lease, and lease expressly specified that 
consideration covered not only privileg- 
es granted to date when first delay 
rental became payable, but also covered 
lessee’s option to extend that period, 
the prospective benefits and profits from 
oil or gas were not the only real con- 
sideration, and hence an implied cove- 
nant to explore for oil or gas on no- 
tice from lessor could not be read into 
the lease.—New Harmony Realty Corpo- 
see vy. Superior Oil Co., 31 N.B.2d 
La. Lessor, who by filing and pros- 
ecuting suit against lessee thereby 
renders it impracticable for lessee to 
exercise rights under oil and gas leasé 
cannot claim that lease expired @ 
date fixed therefor in lease, but lee- 
see should be given extension equal 
to delay caused by lessor, and in any 
action by lessor on theory that lease 
had expired, lessee should be per- 
mitted to interpose such defense.— 
Knight. v. Blackwell Oil & Gas Co., 1 
So.2d 89, 197 La. 237. i 


§ 674 

La. In suit to set aside oil and gas 
lease and mineral deed, on ground of 
lack of consideration, wherein defend- 
ant offered evidence to prove hig alle- 
gations that the true consideration for 
lease and deed was defendant’s promise 
to advance necessary money for re- 
demption of plaintiffs’ realty and de- 
fendant’s actual payment thereof te 
holder of tax deed, it was proper to 
permit plaintiffs, notwithstanding that 
plaintiffs had not pleaded fraud, to 
show that alleged fraud had been per- 
petrated on them by defendant in se- 
curing their signatures to powers of at- 
torney by representation that powers of 
attorney were necessary for redemption 
of the realty and that attorney named 
ecute mineral leases or deeds.—Lee vy. 
Perkins, 197 So. 607, 195 La. 939. 


§ 675 

La. Where oil and gas mineral lease 
executed by lessors in good faith with- 
out fraud contained warnanty of title 
but lessee oil company relied upon its 
own investigation of title and it was 
contemplated that lessee, which would 
receive seven-eighths of any oil or gas, 
assumed all risks and expense in ex- 
ploring the undeveloped swamp land, 
drilling costs were not damages con- 
templated by the parties for which les- 
sors would be liable upon eviction of 
lessee as to an undivided one-fourth in- 
terest which the lease purported to con- 
vey but which in fact belonged to third 


party. Rev.Civ.Code, arts. 1930, 1934, 
2676 et seq., 2692, 2696.—Martel vy. 
Hunt, 197 So. 402,195 La. 701. 
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C.C.A.Tex. Under Texas law, lessée 
of an ordinary oil and gas lease im- 
pliedly covenants to protect premises 
against drainage by drilling _ offset 
wells, and assignor of a mineral lease 
who retains an. interest therein’ is 
granted protection of implied covenant. 
Phillips Petroleum Co. v. Taylor, 115 
B.2d 726. 

C.C.A.Tex. Where oil and gas lease, 
read as a whole, showed that principal 
apparent purpose after expiration of 
original ten-year term was development 
of leased premises, but provided that 
lessee was not obliged to drill or con- 
duct operations during term of the 
grant, except such as might be reason- 
ably necessary to protect land from 
drainage, the word ‘term’? must be 
construed as referring only to the fixed 
ten-year term, not to extension of the 
term by development, and hence cove- 
nant by lessees to diligently prosecute 
drilling operations after expiration of 
ten years was implied.—Hull v. Mag- 
nolia Petroleum Co., 119 F.2d 128. 

D.C.Ark, Oil and gas lessee does 
not pay a stipulated sum as rental for 


~~ ae 


ae 


use of premises, but may pay stipulat- 
ed sum for delay in beginning of 
drilling operations.—Alphin v. Gulf Re- 
fining Co., 39 F.Supp. 570. 

It was incumbent on assignee of oil 
and gas lease and its predecessors to 
develop land under lease, and such 
should have been done within reasona- 
ble time.—Alphin v. Gulf Refining Co., 
39 F.Supp. 570. 

In Arkansas, covenants to develop oil 
and gas lease extend to entire tract, 
and development of portion of lease by 
either original lessee or his assignee 
does not relieve holders of remainder 
of lease from proceeding with develop- 
ment of tract as entirety in manner 
contemplated by covenants of lease.— 
gable v. Gulf Refining Co., 39 F.Supp. 


In Arkansas there is. implied cove- 
nant on part of oil and gas lessee to 
proceed~ with reasonable diligence in 
search for oil and gas and also to con- 
tinue search with reasonable diligence 
to end that oil and gas eye be pro- 
duced in paying quantities throughout 
whole of the leased  premises.—Alphin 
v. Gulf Refining Co., 39 F.Supp. 570. 

As respects breach of covenant to de- 
velop oil and gas lease, assignee of 
lease could not consider its own inter- 
est without regard for interest of own- 
ers of reversion —Alphin v. Gulf Refin- 
ing Co., 39 F.Supp. 570. 

Assignee of oil and gas lease could 
not be excused from complying with 
requirements to develop on plea of ex- 
pense or cost.—Alphin v. Gulf Refining 
Co., 39 F.Supp. 570. 

D.C.Ark. The lessee under an oil and 
gas lease has an implied obligation to 
proceed with the search and also with 
the development of the land with rea- 
sonable diligence according to the usual 
course of such business, and a failure 
to do so amounts to an “abandonment” 
and works a “forfeiture’’ of the lease.— 
Wood v. Arkansas Fuel Oil Co., 40 F. 
Supp. 42. 

The implied obligation of the lessee 
under an oil and gas lease to proceed 
with the search and also with the de- 
velopment of the land with reasonable 
diligence according to the usual course 
of such business requires the explora- 
tion and development of the entire land 
leased, and it is a continuing obliga- 
tion on the lessee and his assignees 
which is not satisfied by the develop- 
ment of a portion only of the leased 
land.—Wood v. Arkansas Fuel Oil Co., 
40 F.Supp. 42. 

The lessee under an oil and gas 
lease may not act arbitrarily, but he 
must use sound judgment and must deal 
with the leased premises so as to pro- 
mote the interests of both parties, and 
he must perform the contract so as to 
further the original purpose and in- 
tention of the parties—Wood vy. Arkan- 
sas Fuel Oil Co., 40 F.Supp. 42. 

Cal.App. Courts will not permit les- 
see to fail in development and hold oil 
and gas lease for speculative or other 
purposes, except in strict compliance 
with his contract for valuable and suf- 
ficient consideration other than such 
sepropinentcr ice y. Lee, 113 P.2d 


Ind.App. Under the Indiana rule re- 
lating to oil and gas leases, giving it 
the broadest meaning, where an oil and 
gas lease is made for nominal consid- 
eration, contains certain types of drill- 
ing clauses, or is for an indefinite term, 
or such other conditions arise that it 
is necessary to effectuate the intention 
of the parties, an implied covenant to 
drill a well may be read into the lease 
and a forfeiture may be claimed for 
failure to drill upon giving reasonable 
notice—New Harmony Realty Corpora- 
tion y. Superior Oil.Co., 31 N.H.2d 673. 

Where an oil and gas lease fixed a 
definite time within which the first well 
was to be commenced, provided for de- 
ferment thereof during the term of the 
lease, by payment or tender of a delay 
rental, fixed a definite time for termina- 
tion of the Jease, and provided that no 
implied covenant should affect the ex- 
press terms of the lease nor the ex- 
pressed rights of lessee, no implied cov- 
enant requiring lessee to drill upon 
notice from lessor could be read into 
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the lease.—New Harmony Realty Cor- 
aoret on v. Superior Oil Co., 31 N..2d 


Kan. The Jessee of an oil and gas 
well has no implied duty to offset a 
nonpaying well where the offset prob- 
ably would result in a loss to the les- 
see.—Myers y. Shell Petroleum Cor- 
poration, 110 P.2d 810, 153 Kan. 287. 

Where the object of an oil and gas 
lease is production, neither the lessor 
nor the lessee, in absence of stipula- 
tion, is the sole arbiter of what con- 
stitutes diligent exploration or de- 
velopment.—Myers v. Shell Petroleum 
SEL iNest 140) Bi2a 810, 1530 Kant 


A lessee or assignee of an oil and 
gas lease under an implied covenant 
to diligently develop the property 
must do what is reasonably expected 
of operators of ordinary prudence un- 
er the samé or similar circumstances, 
and that means that he must do what 
a reasonably prudent operator would 
have done under the _ circumstances 
existing at the particular period of 
the alleged breach of the implied 
covenant and not what hindsight indi- 
cates he possibly might have done.— 
Myers y. Shell Petroleum Corporation, 
110 P.2d 810, 153 Kan, 287. 

Where an oil and gas lease has con- 
ecededly been fully developed as a gas 
property, or revenue’ to lessors is 


equivalent to full, development, lessors . 


thereafter demand that lessee also ex~ 
plore and develop lease as an_ oil 
property, and evidence discloses that 
exploration. and development of a cer- 
tain alleged  oil-bearing formation 
probably would have been unprofitable 
to lessee though it might have re- 
sulted in some profit to lessors, les- 
see is not liable for failure to explore 
and develop that formation, since rea- 
sonable diligence is required in ex- 
ploration and development only to the 
end of mutual benefit—Myers v. 
Shell Petroleum Corporation, 110 P. 
2d 810, 153 Kan. 287 

La, Where mineral lease fixed con- 
sideration at $2.50 per acre for the first 
year and 50 cents per acre for every 
six months thereafter, the payment of 
the agreed rental constituted a_ strict 
compliance with the terms of the con- 
tract, although lessees did no geo-phy- 
sical work or actual drilling on the 
leased property.—Tate v. Ludeau, 197 
So. 612, 195 La. 954. 

La. Under oil and gas lease pro- 
viding for test well on land near les- 
sor’s land and if oil er gas “in pay- 
ing quantities’ were produced requir- 
ing offset well on lessor’s land, but if 
oil or gas were produced in such 
quantities as to render, in lessee’s opin- 
ion, drilling of additional wells un- 
economic, the lease should be released, 


words “in paying quantities’ mean 
production of oil or gas in such a 
quantity as will pay a small profit 


over operation costs of well, although 
expense of drilling and equipping the 
well may never be paid.—Knight y. 
Blackwell Oil & Gas Co., 1 So.2d 89, 
197 La. 237. 


La. Under gas lease and_ statute 
limiting percentage of open flow ca- 
pacity of gas wells that may be taken 
from wells, lessee is under no obliga- 
tion to take allowable production from 


the wells. Act No. 252 of 1924.—Lou- 
isiana Gas Lands vy. Burrow, 1 So.2d 
518, 197 La. 275, 

Under gas lease, lessor is entitled 


to benefit of production from its lands, 
equal to the proportion of total pro- 
duction of gas from the field, to be 
determined by percentage which num- 
ber of acres owned by lessor bears to 
total, acreage of the field.—Louisiana 
Gas Lands v. Burrow, 1 So.2d 518, 197 
La, 275. 

If lessor, through the years during 
which lessee has produced gas from 
lessor’s lands, has received benefit of 
total quantity of production equal to 
or exceeding lessor’s fair share of to- 
tal production from the common reser- 
voir of the entire field, lessor has re- 
ceived his fair share of total produc- 
tion even though production from les- 
sor’s lands has not proportionately 
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equalled production of nearby lands 
for a particular term during a specified 
period of time—Louisiana Gas Lands 
v. Burrow, 1 So.2d 518, 197-La. 275. 

The rule imposing implied obligation 
upon lessee to operate leased premises 
to the mutual profit of both parties to 
gas lease cannot be invoked so as to 
erase entirely provisions in the lease 
expressly declaring that lessee’s rights 
shall continue so long as gas is pro- 
duced in paying quantities.—Louisiana 
Gas Lands y. Burrow, 1 So.2d 518, 197 
La. 275. 

La. Under oil and gas leases requir- 
ing lessees to make annual payments 
“until such time as the gas shall be 
utilized or sold off the premises’, and 
thereafter to pay one-eighth royalty on 
gas sold, lessees did not violate provi- 
sion requiring ‘“‘due diligence” in oper- 
ation of well because they failed to 
market the gas, and hence leases could 
not be eanceled and lessors could not 
recover damages, where evidence dis- 
closed that well was producing large 
volume of salt water and some gaso- 
line, that separators and traps would 
be inadequate to eliminate such unde- 
sirable elements. that it would require 
presence of workmen constantly to su- 
pervise separators, and that it would 
be uneconomical to operate the well.— 
Risinger v, Arkansas-Louisiana Gas 
Co., 3 So.2d..289, 198 La; 101. 

Mich. Leases of land for explora- 
tion and development of oil and gas 
wells are generally recognized to be 
based upon the express or implied cov- 
enant to explore the land and produce 
gas and oil, if such gas and oil may 
be found in paying quantities —Comp- 
ton v. Fisher-McCall, Ine., 299 N.W. 
750, 298 Mich. 648. 

In view of the elusive and migratory 
nature of oil and gas, rendering them 
susceptible of being drained through 
wells operated upon adjoining land, in 
the absence of an express provision to 
that effect, there is an implied pro- 
vision upon the part of the lessee in 
oil and gas lease that lessee will pro- 
tect leased premises from drainage by 
wells on adjoining lands by drilling 
offset wells, and it is the duty of lessee 
to drill such offset wells, if, considering 
the cost of the well and the possible 
profits therefrom, lessee would be doing 
what an ordinarily prudent man should 
do under the circumstances.—Compton 
vy. Fisher-McCall, Ine., 299 N.W. 750, 
298 Mich. 648. 

Okl. The owner of a producing oil 
and gas lease had the duty to operate 
the lease so long as oil or gas might be 
produced in such quantities as to pay 
the owner a profit, however small, over 
and above operating expenses.—Okmul- 
eee PEP Corporation y. Anthis, 114 

2d 451. 


Tex. Lessee which had_ exclusive 
right of possession, and development of 
oil and gas leasehold was authorized to 
select locations for drilling of wells 
but did not have implied authority to 
make boundary agreements binding on _ 
royalty owners.—Gulf Oil Corporation 
v. Marathon Oil Co., 152 S.W.2d 711, 
modifying Marathon Oil Co. v. Gulf 
Oil Corporation, 130 S.W.2d 365. 
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Cal.App. Under oil and gas lease re- 
quiring that drilling operations be 
commenced within a certain date and 
thereafter prosecuted with due _ dili- 
gence, the measure of obligation of due 
diligence was to be determined by the 
facts of the particular case, having re- 
gard for both interests of lessor and 
lessee.—Louis Richardson Ranch y. Gib- 
son, 105.P.2d 143. 
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C.C.A.Tex. In action against as- 
signee of mineral lease covering Tex- 
as land by owners of minerals resery- 
ed when lease was executed, and by 
assignor who reserved an interest in 
minerals under assignment, for alleged 
breach of implied covenant under lease 
to protect lessors from drainage of oil 
and gas and to drill offset wells when 

roducing wells were drilled on ad- 
joining property, .evidence was_ for 
jury.—Phillips Petroleum Co. v. Tay- 
lor, 115 F.2d 726. 

IXan. In action for breach of im- 


sips Pare 
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plied covenant in an oil and gas lease 
to explore, develop, and produce oil 
from each of two alleged oil-bearing 
formations between certain dates, .evi- 
dence was insufficient to warrant sub- 
mission to the jury of question of 
preach of implied covenant to explore 
and develop so far as the deeper for- 
mation was concerned.—Myers v. Shell 
Petroleum Corporation, 110 P.2d 810, 
153 Kan. 287. , 

In action for breach of implied cove- 
nant in an oil and gas lease to ex- 


plore, develop, and produce oil from 
each of two alleged oil-bearing for- 
mations between certain dates, _ evi- 


dence showed that exploration and de- 
velopment of deeper formation and 
deepening of a gas well in shallower 
formation and conversion of such a 
well into a combination oil and gas 
well would not have been profitable 
to lessee, or that profitable operation 
would have been highly speculative, 


and that, if any damage resulted from 


- Yease is purchased, 


failure to explore and develop  shal- 
lower formation more seasonably, ex- 
tent of such damage was too specula- 
tive to afford a reasonable basis for 


-measurement.—Myers v. Shell Petrole- 
? a Corporation, 110 P.2d 810, 153 Kan, 
2 ; 


an oil and gas 
the lessee or his 
assignee must drill, pay rent, or for- 
feit the lease—Phillips Petroleum Co. 
v. Taylor, 116 F.2d 994, denying re- 
bearing 115 F.2d 726. 

If the lessee or assignee of an oil 


§ 69. 
©.C.A.Tex. When 


and gas lease finds oil, he must pay 


the royalty and develop the property 
diligently; if he does not drill, but re- 
tains the lease, he must pay rental; 
and if he neither drills nor pays rent, 
he forfeits the lease.—Phillips Petro- 
Jleum Co. vy. Taylor, 116 F.2d 994, 


denying rehearing 115 F.2d 726. 


C.C.A.Tex. Where oil and gas_les- 
sees did not diligently prosecute drill- 
ing operations after expiration of fixed 
ten-year term, thus violating implied 


_ ¢ovenants in lease, lessor’s heirs were 


entitled to equitable relief by cancel- 


lation unless lessees should diligently 


prosecute drilling operations, notwith- 
standing provision that grantee should 
not be liable in damages for breach of 
implied covenant.—Hull v. Magnolia 
Petroleum Co., 119 F.2d 123. 

D.C.Ark. The lessee under an oil and 
gas lease has an implied obligation to 


- proceed with the search and also with 


the development of the land with rea- 


sonable diligence according to the us- 
ual course of such business, and a fail- 


ure to do so amounts to an “abandon- 
ment” and works a “forfeiture” of the 
lease.—Wood v. Arkansas Fuel Oil Co., 
40 F.Supp. 42. 

Where oil and gas leases were still 


. producing and plaintiff was receiving 


monthly payments therefrom, and _ tes- 
timony did not disclose that defendants 
possessed or had available any knowl- 
edge concerning existence of deeper for- 
mations capable of producing oil and 
gas in paying quantities which would 
pestity a prudent operator in spending 
arge sums of money in drilling a deep 
test well, defendants would not be 
held to have ‘‘abandoned”’ leases, even 
though production was gradually di- 
minishing, but defendants were en- 
titled to continue to operate leases and 
to produce oil and gas as long as they 
could do so in paying quantities.— 
Wood vy. Arkansas Fuel Oil Co., 40 F. 
Supp. 42. 

Cal.App. Arbitration provisions of 
an oil and gas lease do not preclude 
the lessors from bringing an action 
to quiet title on the theory that the 
lease had terminated by its terms be- 
cause of nonproduction of oil or gas 
within the time limited.—Stetson jy, 
Orland Oil Syndicate, 108 P.2d 463. 

Cal.App. Lessors were not entitled 
to terminate oil lease on ground of 
breach of covenant imposing duty on 
lessees to keep oil well on production 
except for unavoidable causes, beyond 
lessees’ control, where, though for a 
short period, well was not on produc- 
tion when perforated pipe became filled 


Cal.App. 
are not favored in Jaw does not apply 
to oil and gas leases, and where there 
is a substantial breach of implied con- 
dition to develop, lessor may re-enter 
and claim a forfeiture of lease.—Rice v. 
Lee, 113° P.2d 235; 

Under oil and gas lease setting forth 
lessee’s agreement to start drilling 
within 60 days, provision for forfei- 
ture of lease on abandonment of any 
well and failure to commence another 
well within 90 days thereafter did not 
prevent forfeiture for failure to start 
drilling within period allowed by lease 
and extension agreement.—Rice v. Lee, 
113, P.2d::235, > ® 


Cal.App. Under oil and gas _ lease 
providing that if well is not com- 
pleted by certain date, lease shall be 
void unless lessee pays certain sum in 
advance for extension of his privilege 
to explore, lessee must pay stipulated 
sum at beginning of rental period, 
and the same is true if lease provides 
that if lessee does not drill by certain 
date, lease will be void unless lessee 
pays stipulated sum on or before such 
date.—Wilcox v. West, 114 P.2d 39. 

The location of wells, hauling lum- 
ber on leased premises, erection of der- 
ricks providing water supply, moving 
machinery on the premises, and similar 
acts preliminary to beginning of actu- 
al work of drilling, when performed 
with bona fide intention to proceed 
thereafter with diligence toward com- 
pletion of well, constitutes “‘commence- 
ment” or “beginning” of well or drill- 
ing operations within mineral lease re- 
quiring lessee to begin or commence 
drilling within certain time on penalty 
of forfeiture or payment of delay ren- 
tal Wilcox v. West, 114 P.2d 39. 


The assignee of sublessee under min- 
eral lease who took possession of leased 
premises, posted notices forbidding 
trespassing, moved materials necessary 
for drilling onto premises, had roads 
built and sump hole made, secured 
necessary permit, license and driller’s 
bonds, and had concrete foundation for 
derrick made, ‘‘commenced” operations 
for drilling of well within provision of 
lease making it void if such operations 
were not commenced by a certain date, 
provided lessor gave 60 days’ notice, 
and there was no automatic termina- 
tion of lease, where evidence was con- 
flicting as to whether’ inclement 
weather prevented assignee from con- 
tinuing operations, and no notice was 
va ne lessor.—Wilcox y. West, 114 


Ind.App. _Under the Indiana rule re- 
lating to oil and gas leases, giving it 
the broadest meaning, where an oil 
and gas lease is made for nominal 
consideration, contains certain types 
of drilling clauses, or is for an indefi- 
nite term, or such other conditions 
arise that it is necessary to effectuate 
the intention of the parties, an im- 
plied covenant to drill a well may be 
read into the lease and a forfeiture 
may be claimed for failure to drill up- 
on giving reasonable. notice.—New Har- 
mony Realty Corporation vy. Superior 
Oil Co., 31 N.H.2d 673. 

Ky. The statute providing that fail- 
ure to pay rentals when due under oil 


and gas lease voids the lease is solely’ 


for relief of lessor. Ky.St. § 8766b-4. 
—Lykins v. Oaks, 150 S.W.2d-231, 286 
Ky. 332. 

Where it appeared that no new well 
was commenced within twelve months 
after drilling a nonproductive well and 
that rentals were not renewed, inter- 
est of lessee and his assignees in an 
oil and gas lease terminated by virtue 
of statute providing that lease should 
automatically expire twelve months 
after completion of nonproductive well 
upon failure to thereafter commence 
a new well or renew rental payments 
pees for in eer Ky.St. § 3766b- 

.—Lykins v. Oaks, 150 S.W.2d 
286 Ky. 332. ' Mat eros 


le leging a 
produce gas to the extent o 
production under statute prov 


conservation of gas, and did not ‘pro- a 


duce in-such large amounts or in such 


large proportions of allowable produc-— 


tion ag nearby wells, did not state 
cause of action for violation of implied 
obligation to reasonably and.» fairly 
operate the property to mutual profit 
of contracting parties. 
1924.—Louisiana Gas Lands v. Burrow 
1° So.2d 518, 197 La. 275. ‘ 

La.App. ‘The erection of a derrick 
on land, digging of a slush- pit, plac- 
ing three or four hundred feet. of 
drill stem on ground, and patching 
the road leading to land: covered by 
oil and gas lease, constituted a “‘com- 
mencing of operations for drilling” 
and hence lease could not. be can- 
eeled for failure to commence drilling 
operations within specified period.— 
Crye vy. Giles, 200 So. 155. 

Mich. Where; oil development lease 
provided that. if drilling operations 
were not commenced within a certain 
time lease should terminate unless 
lessee, on or before one year from date 
of lease, paid lessors a certain sum of 
money, and lessee failed to commence 
drilling operations or perform express 
covenant to pay money to lessors, lease 
could be cancelled without giving les- 
see reasonable time within which to 
comply with lease, notwithstanding 
other provisions of lease.—Steffes v. 
Allen, 295 N.W. 245, 295 Mich. 510. 


Tex.Civ.App. Where oil leases pro- 
vided for their termination if drilling 
operations were not commenced with- 
in one year unless before anniversary 
dates lessee tendered delay rentals to 
lessors or to lessors’ credit in a bank, 
and that if lessors’ interest in leased 
land was less than entire fee simple 
estate rentals should be reduced. pro- 
portionately, and _ plaintiff lessors 
owned an undivided seven-twelfths in- 
terest in land, and lessee, before delay 
rentals were due, deposited in bank a 
check for rentals payable jointly to 
plaintiffs and owners of remaining in- 
terest in land, lessee’s “tender” was 
sufficient compliance with plaintiffs’ 
lease to prevent cancellation thereof 
for failure to drill wells or pay delay 
rentals.—Perkins v. Magnolia Petrole- 


um Co., 148 8.W.2d 266, error dis- 
missed, judgment correct. 
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Cal.App. Under oil and gag lease re- 


quiring that drilling operations be 
commenced within certain date and 
thereafter prosecuted with due dili- 
gence, and authorizing lessor to ecan- 
cel lease upon failure of lessee to com- 
mence actual drilling operations with- 
in time specified without allowing les- 
see time to remedy default, where it 
appeared that extensions of time to 
commence drilling were procured by 
misrepresentations of lessee’s assignee 
as to his financial status, and that, al- 
though drilling was started within the 
last extension, it was not started in 
good faith, trial court properly found 
that drilling did not comply with ob- 
ligation of lease in regard to commence- 
ment of drilling, and that lessor could 
declare forfeiture without allowing time 
to remedy default—Louis Richardson 
Ranch v. Gibson, 105 P.2d 143. 


_La. Fee simple owners were not en- 
titled to have oil and gas leases ean- 
celled on ground of lessees’ failure to 
reasonably and further develop leases, 
where owners failed to demand further 
development of property or to put les- 
sees in default, and leases did not con- 
tain any provision as to how many 
wells were to be 'drilled.—Brown y. Su- 
gar Creek Syndicate, 197 So. 583, 195 
La. 865. 

Mich. The word “completion”, in oil 
and gas lease providing that well must 
be started within 30 days of comple- 
tion of well then being drilled on other 
property, meant the finding either of 
a producing well or a dry hole on the 
other property, and not merely a well 
pany had a pattabdsdt in” on the 
other property.—Howard v. Hughes, 
293 N.W. 740, 294 Mich. 533. ui 
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An oil well is a “completed oil well’’ 
when it has been drilled to the oil for- 
mation prevailing in the district, and 
such ‘means have been employed to 
produce oil as are known to the in- 
dustry in the community, and to the 
extent that a reasonably experienced 
driller would use and employ in a 
good-faith effort to make an oil pro- 
ducer of a nonproducer—Howard v. 
Hughes, 293 N.W. 740, 294 Mich. 533. 

An oil well on other property was a 
“completed oil well” within oil and 
gas lease providing that well must be 
started within 30 days of completion 
of well then being drilled on other 
property, when it was determined by 
good oil field practice whether well 
was a producing well or a dry hole, 
and not when drilling ceased, and 
hence commencement of well by lessee 
within 30 days of determination that 
well on other property was a dry hole 


was timely.—Howard v. Hughes, 293 
N.W. 740, 294 Mich. 533. 
Tex.Civ.App. Stipulations, in a gas 


lease which provided that lease was 
to be void unless a well producing oil 
or gas in paying quantities was drill- 
ed on leased land, constituted primary 
consideration for lease and a ‘‘condi- 
tion precedent” to yesting title in les- 
sees and their assigns.—Clark v. Wo- 
mack, 142 S.W.2d 954, error dismissed, 
judgment correct. 

gas lease, which provided that 
unless lessees drilled well on leased 
land that produced oil or gas in pay- 
ing quantities lease was to be void, 
was an “unless lease’, and never be- 
came effective where neither lessees nor 
their assigns drilled a well on leased 
land which produced oil or gas in pay- 
ing quantities —Clark v. Womack, 142 
S.W.2d 954, error dismissed, judgment 
correct. 
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Cal.App. Where oil and gas lease 
provided that if lessee failed to pay 
rental and failure continued for 30 
days after notice of default, lease 
should be terminated at option of les- 
sor and rights of lessee should be for- 
feited, the lease was terminated upon 
lessee’s default in payment of rent for 
more than 30 days after notice of de- 
fault and demand for payment was 
served upon it, and all rights of the 
lessee were forfeited.—Martin v. Pa- 
cific Southwest Royalties, 106 P.2d 443. 

Cal.App. The fact that lessors un- 
der oil lease were not, on many occa- 
sions, paid royalties on date provided 
by lease, would not entitle lessors to 
predicate a forfeiture, where lessors 
were ultimately paid the royalties and 
accepted them.—Axis Petroleum Co. v. 
Taylor, 108 P.2d 978. 

Where lessors under oil lease collect- 
ed royalties, they thereby “waived 
lessees’ defaults, if any, in failure to 
pay royalties on time.—Axis Petroleum 
Co. v. Taylor, 108 P.2d 978. — 

La. Owners of fee-simple title could 
not secure cancellation of oil and gas 
leases for failure of lessees to pay oil 
royalties, where owners failed to de- 
mand payment of royalties and leases 
did not give owners right to cancel for 
nonpayment of  royalties.—Brown  v. 
Sugar Creek Syndicate, 197 So. 583, 195 
La. 865. Y 

Owners of fee-simple title were not 
entitled to cancel oil and gas leases 
on ground of alleged diversion of own- 
ers’ royalties to adverse mineral claim- 
ants, fYesulting from a, unitization 
agreement and division order, where 
such agreement was binding on owners 
and operated as an estoppel against 
them.—Brown v. Sugar Creek Syndi- 


- cate, 197 So. 583, 195 La. 865, 


La. Lessors were not entitled to can- 
cellation of oil and gas leases on ground 
that lessees failed to furnish gas free 
of cost as required by leases, where 
leases placed responsibility of making 
the connection to well on the lessors 
at their own expense and risk, and it 
was their failure to make proper con- 


“nection with the well that made gas un- 


available to them.—Risinger v. Arkan- 
sas-Louisiana Gas Co., 3 So.2d 289, 198 
La. 101. ! 

A lessor was “estopped” to claim that 
oil] and gas lease was not in force at 
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time well was drilled and completed, 
where lessor knew that lessees were 
drilling the well, although lessor had 
not personally received her pro rata of 
acreage rental or royalty payment and 
knew that lessees had started work 
and were spending large sums of mon- 
ey to explore and develop the proper- 
ty. and lessor did not notify lessees 
that if lessor did not receive her part 
of rent she would cancel the lease.— 
Risinger v. Arkansas-Louisiana Gas 
Co., 3 So.2d 289, 198 La. 101. 

An oil and gas lease was not for- 
feited because lessees erroneously de- 
posited lessor’s pro rata share of acre- 
age rental money and royalty payment 
in a_ bank other than the one desig- 
nated, where such erroneous deposit 
was merely a failure to perform with 
literal exactness a personal obligation, 
and not a failure to perform a “condi- 
tion precedent” to continuance of the 
lease.—Risinger v. Arkansas-Louisiana 
Gas Co., 3 So.2d 289, 198 La. 101. 
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Tex.Civ.App. Under mineral lease 
giving lessee 3 months to prospect, se- 
lect locations and make assay tests, les- 
see was not required to actually dis- 
cover minerals in paying quantities 
within 3 months, but provision mak- 
ing wilful failure to comply with con- 
ditions a ground for forfeiture was ap- 
plicable. to all conditions, and hence 
finding that lessee did not actually find 
sufficient minerals or metals was imma- 
Cree y. Stribling, 142 S.W.2d 


A provision in mineral lease for 30 
days’ written notice before termination 
of lease for breach of conditions subse- 
quent was applicable to all conditions 
and stipulations in the lease, including 
provisions for 3-month and.6-month pe- 
riods for preliminary work.—Deace v. 


Stribling, 142 S.W.2d 564, 
* § 700 
Cal.App. Evidence supported finding 


that assignee of lessee of oil and gas 
lease, by reason of lack of proper 
financing, which he concealed from les- 
sor, had been unable to proceed with 
diligence in the drilling operations and 
that such inability was likely to con- 
tinue, so as to justify lessor in de- 
claring lease forfeited. under provision 
of lease requiring that drilling opera- 
tions be commenced within a certain 
date and thereafter prosecuted with 
“due diligence’. Civ.Code, § 1511.— 
Louis Richardson Ranch y. Gibson, 105 
P.2d 143. 

In action to forfeit an oil and gas 
lease for noncompliance with provisions 
of lease requiring that drilling of well 
be commenced within a certain date 
and thereafter prosecuted with due 
diligence, where it was alleged that 
there had been a lack of due diligence, 
that those operating under lease had 
not in good faith complied with its 
terms, and that they had willfully de- 
layed operations without any intention 
of drilling, evidence of misrepresenta- 
tion by lessee’s assignee of his financial 
status was admissible as bearing on as- 
signee’s good faith.—Louis Richardson 
Ranch vy. Gibson, 105 P.2d 143. 

In action to forfeit an oil and gas 
lease for noncompliance with provisions 
of lease requiring that drilling of well 
be commenced within certain date and 
thereafter prosecuted with due dili- 
gence, where evidence of misrepresenta- 
tion by lessee’s assignee of his financial 
status was admissible as bearing on as- 
signee’s good faith, trial court properly 
refused to limit evidence as to as- 
signee’s financial status to period be- 
tween date on which drilling operations 
were required to be commenced under 
terms of extension granted by lessor 
and date on which action was filed.— 
Louis Richardson Ranch vy. Gibson, 105 
P.2d 143. 
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D.C.Ark. The failure of owners of 
portion of mineral interests or their 
predecessors in title to make demand 
for development did not deprive own- 
ers of right to take advantage of for- 
feiture brought about by inactivity of 
assignee of lease during unreasonable 
length of time, since it was not incum- 
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bent upon owners to do anything, and 
nothing short of affirmative act which 
might lead assignee to believe that for- 
feiture would not be demanded would 
deprive owners of right to take advan- 
tage of forfeiture.—Alphin vy. Gulf Re- 
fining Co., 39 F.Supp. 570. 

Where in 1937 one of owners of por- 
tion of mineral interest called on vice 
president of assignee of lease in charge 
of land department, who informed 
owner that assignee was not going to 
do anything with lease unless there 
was development in vicinity, and in 
March 1938, owners by letter ad- 
dressed to assignee formally requested 
execution of release and stated that 
owners considered lease forfeited and 
abandoned, action of owners was suf- 
ficient “demand” for compliance with 
covenant to develop, since delay of as- 
signee and its predecessors in title be- 
ing unreasonable, assignee was not in 
position to complain of terms of notice 
or when it was given.—Alphin v. Gulf 
Refining Co., 39 F.Supp. 570. 

Cal.App. Where oil and gag lease 
provided that all notices and commu- 
nications addressed to lessee should be 
mailed to a certain party designated in 
lease, lessee afterwards directed lessor 
not to send communications to person 
named in lease but to send them di- 
rectly to him, and thereafter iessor sent 
communications directly to lessee and 
after assignment of lease also sent 
communications to lessee’s assignee in 
care of his attorney, notices of forfeit- 
ure of lease for failure to comply with 
obligation of lease in regard to com- 
mencement of drilling sent to lessee and 
assignee were sufficient compliance with. 
lease, especially where lessee and as- 
signee admitted receipt of notices.— 
Louis Richardson Ranch v. Gibson, 105 
Pi2d 143) 

Cal.App. Where the lessors in a@ 
quiet title action relied on termination 
of an oil and gas lease by its terms, 
which gave the lessees the option to 
commence a well within a specified pe- 
riod or pay a delay rental and enti- 
tled' them to defer commencement un- 
til the last day of the lease, the les- 
sees were not entitled to 90 days’ no- 
tice of termination and opportunity to 
remedy any breach.—Stetson y. Orland 
Oil Syndicate, 108 P.2d 463. 


Cal.App. The assignee of sublessee 
under mineral lease who took posses- 
sion of leased premises, posted notices 
forbidding trespassing, moved materi- 
als necessary for drilling onto prem- 
ises, had roads built and sump hole 
made, secured necessary permit, license 
and driller’s bonds, and had concrete 
foundation for derrick made, ‘‘com- 
menced” operations for drilling of well 
within provision of lease making it 
void if such operations were not com- 
menced by a certain date, provided 
lessor gave 60 days’ notice, and there 
was no automatic termination of lease, 
where evidence was conflicting as to 
whether inclement weather prevented 
assignee from continuing operations, 
and no notice was given by lessor.— 
Wilcox v. West, 114 P.2d 39. 


Ind.App. Under the Indiana rule re- 
lating to oil and gas leases, giving it 
the broadest meaning, where an oil 
and gas lease is made for nominal 
consideration, contains certain types 
of drilling clauses, or is for an indefi- 
nite term, or such other conditions 
arise that it is necessary, to effectuate 
the intention of the parties, an implied 
covenant to drill a well may be read 
into the lease and a forfeiture may be 
claimed for failure to drill upon giy- 
ing reasonable notice—New Harmony 
Realty Corporation vy. Superior Oil Co., 
31 N.H.2d 673. - 

La. Where oil and gas lease requir- 
ed lessee diligently to prosecute drill- 
ing to depth of 8,500 feet, provided 
that, in event first well was a dry hole, 
lease could be kept alive by commence- 
ment of second well within 90 days 
from abandonment of former well, and 
leases had expired when suit was in- 
stituted to cancel them because of fail- 
ure of lessee to comply with drilling 
requirements, failure to comply with 
clause of Jease requiring written notice 
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to lessee of facts constituting a breach 
of the lease did not preclude cancella- 
tion since such clause had reference to 
drilling operations during the term of 
the lease and did not apply after ex- 
piration of the term of the lease.— 
ae vy. Dalton, 197 So. 428, 195 La. 
La. Fee simple owners were not en- 
titled to have oil and gas leases cancel- 
led on ground of lessees’ failure to rea- 
sonably and further develop leases, 
where owners failed to demand further 

, development of property or to put les- 

(A sees in default, and leases did not 

contain any provision as to how many 

; wells were to be drilled.—Brown v. 

-—s Sugar Creek Syndicate, 197 So. 583, 195 

mew lua. S65; 

Re A letter sent by attorney for fee- 
simple owners, to lessees demanding 
release of oil and gas leases held by 

i them, did not entitle owners to cancel 

 jJeases on ground of failure to reason- 

ie ably and further develop the leases 

_ +~without making any demand on lessees 

for further development, and without 

placing lessees in default—Brown v. 

SR Syndicate, 197 So. 583, 195 

La. 4 
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Cal.App. A lessee which abandoned 
oil and gas lease by failure to com- 
mence drilling within period allowed by 
lease and extension agreement was not 
entitled to return of money paid as 
bonus for execution of lease.—Rice y. 
Lee, 113 P.2d 235. 


§ 711 

Cal.App. Abandonment will be more 
readily found in the case of oil and 
-gas leases than in most other cases, 
even in the event of failure of lease to 
express condition subsequent, right of 
re-entry and forfeiture, or penalty for 
failure to commence exploration or op- 
eration within {ine specified.—Rice vy. 


and develop, and that his failure to do 
so within time allowed by lease and ex- 
tension agreement constituted ‘aban- 
- donment’’ of lease.—Rice v. Lee, 113 P. 
2d 235. 
In suit to quiet title by lessors under 
oil and gas lease against lessee, evi- 
~~ dence, showing that lessee did not in- 
_ tend to explore, drill and develop, au- 
_ thorized inference that lessee intended 
to hold lease for speculative purposes 
_ only.—Rice v. Lee, 113 P.2d 235. 

‘ The vested interest, if any, of les- 
see under oil and gas lease providing 
_ for term of 20 years plus so long there- 
after as oil or hydrocarbon might be 
produced would not bar quieting of les- 
sors’ title for lessee’s failure to com- 

‘i mence drilling within period allowed 

by lease and extension agreement,— 
r Rice vy. Lee, 113 P.2d 285. 


~~ -Cail.App. In action for breach of 
eas provision of oil lease, requiring lessee 
i to give written notice to lessor of the 


abandonment of any well and an op- 
portunity to purchase the casing there- 
in, evidence’ sustained finding that 
lessor at the time of the abandonment 
id of each of five nonpaying wells had no- 
“tice and knowledge of such abandon- 

_ ment, and at no time had any desire or 


< 
>t 


intent to purchase any casing.—Wiec- : 


zorek v. Texas Co., 114 P.2d 377. 
Under statute prohibiting a party in 
subsequent litigation from falsifying a 
declaration, act or omission whereby 
he intentionally led another to believe 
a particular thing true and to act upon 
such belief, by consenting to abandon- 
ment of oil wells without receipt of the 
written notice thereof required by 
lease to be given, and by continuing to 
receive large payments in royalties 
from lessee for several years after 
lessor admittedly had knowledge of 
such abandonments, lessor “waived” 
the formal notice required by lease and 
was “estopped” to assert a forfeiture of 


lease for failure to give notice. Code 
Civ.Proc. § 1962, subd. 3.—Wieczorek 
vy. Texas Co., 114 P.2d 377. 

Lessor had no cause of action for 


damages for breach of oil lease on ac- 


: Rarer 20D a) cs 
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count of the abandonment of two non- 
paying oil wells,’ where written notice 
thereof was given to lessor prior to 
such abandonment in accordance with 
terms of lease.—Wieczdrek v. Texas 
Coy 114 P22 377: ; 

Ky. Where defendants accepted oil 
and gas lease from plaintiffs’ prede- 
cessor after having obtained a lease on 
same property from another person, 
and thereafter for a long period of 
years paid delay rentals to plaintiffs’ 
predecessor, refused to develop proper- 
ty, then abandoned all interest under 
second lease but eventually claimed 
title under it and drilled a well on 
property under such claim, acceptance 
of lease from plaintiffs’ predecessor 
was an “abandonment” of all rights 
acquired by defendants under prior 
lease, and defendants were “estopped” 
from claiming adverse possession 
against plaintiffs under prior lease.— 
Warfield Natural Gas Co. v. Ward, 149 
S.W.2d 705, 286 Ky. 73. ? 

La. Lessors were not entitled to 
cancellation of oil and gas leases on 
ground of “abandonment” of well, 
where lessees placed a fence around 
well, tendered royalty payments re- 
quired by leases and retained their 
leases and secured other leases in vi- 
cinity of the well, and were contem- 
plating further study and efforts to 
solve the problem presented by pres- 
ence of salt water and gasoline in well. 
—Risinger v. Arkansas-Louisiana Gas 
Co., 3 So.2d 289, 198 La 101. 
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D.C.Ark. Owners of less than en- 
tire reversion could sue to enforce for- 
feiture of oil and gas lease of Ar- 
kansas land for breach of implied 
covenant to develop, in view of Ar- 
kansas statutes and of Arkansas rule 
that covenants of lessee are divisible, 
in that each assignee must properly 
develop his segregated portion. Pope’s 
Dig.Ark. §§ 1284, 1311-1313, 1809.— 
ore v. Gulf Refining Co., 39 F.Supp. 


In suit to enforce forfeiture of oil 
and gas lease for breach of covenant 
to develop, evidence showed that as- 
signee of lease had not acted to pro- 
tect mutual interests of itself and own- 
ers of reversion.—Alphin v. Gulf Re- 
fining Co., 39 F.Supp. 570. 

Cal.App. General rule that the law 
abhors forfeitures does not apply to oil 
and gas leases.i—Martin v. Pacific 
Southwest Royalties, 106 P.2d 443.- 

La. Where a party to an oil and gas 
lease refuses and does not merely fail 
or neglect to comply with his: cbliga- 
tions, other party need not formally 


put him in default.—Brown, v. Sugar 
cheek Syndicate, 197 So. 583,°195 La. 
: § 713 
Cal.App. Lessors were not entitled 


to terminate oil lease on ground that 
lessees) had not furnished lessors with 
monthly statements of production, 
where statements in due form were 
made by purchaser of oil and deliv- 
ered to lessors’ bankers for the infor- 
mation of the lessors.—Axis Petroleum 
Co. v. Taylor, 108 P.2d 978. 

Act of. lessees under oil lease in al- 
lowing third person, who operated an- 
other well on an adjoining lease, to lo- 
cate on lessees’ lease a boiler to oper- 
ate third person’s well, though it be 
considered a breach of the lease, was 
not a material breach, so as to entitle 
lessors to predicate a forfeiture.—Axis 
Petroleum Co. v. Taylor, 108 P.2d 978. 

That one of oil lessees did not notify 
lessors of that lessee’s action to quiet 
title against corporation, though lease 
provided that lessees should promptly 
notify lessors of any jurisdictional pro- 
ceedings brought to attention of the 
lessees purporting to affect the lessees’ 
possession under the lease, would not 
warrant a forfeiture of the lease, 
where the action to quiet title in no 
manner affected the possession of the 
lessee who brought the action,—Axis 
Petroleum Co. v. Taylor, 108 P.2d 978. 

Where lessors under oil lease made 
no showing that they had been dam- 
aged by any act of the lessees in deep- 
ening well in accordance with deepen- 
ing agreement providing that lessors 
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should pay one-fourth of the cas 
sors were not entitled to enforce a 
feiture of the lease. 
1691.—Axis Petroleum Co. 
108 P.2d 978. ; 

Where agreement to deepen oil well 
was an independent agreement not go- 


Civ.Code, §§ 16838- _ 
v. Taylor, — 


ing to the root of the oil lease, les- — 


sors’ remedy for alleged fraud of les- 
sees in deepening the well was an: ac- 
tion for Camages, and they could not 
obtain a forfeiture of the lease.—Axis 
Petroleum Co. v. Taylor, 108 P.2d 978. 

La. Where a two-year paid-up lease 
contained provision for drilling of 
test well on land near lessor’s land 
and, if oil or gas in paying quantities 
were produced, requiring offset well 
on lessor’s land, but if oil and gas 
were produced in such quantities as 
to render, in lessee’s opinion, drilling 
of additional wells uneconomic, lease 
should be released, where test well 
resulted in a dry hole, condition for 
the release of lease did not exist and 
lease would continue for remainder 


of two-year period.—Knight v. Black- 


well Oil & Gas Co., 1 So.2d 89, 197 La. 
237. 


Tex.Civ.App. Where oil and gas 
lease of 12,146-acre tract was to re- 
main in force so long as oil or gas 
should be produeed, and lease was a 
unity, and oil was still being produced 
under lease, failure of assignee of 720- 
acre tract to make any effort to pro- 
duce oil and gas therefrom since 1926 
did not warrant cancellation of lease 
as to 720-acre tract on ground of 
“abandonment”, since assignee had 
Same rights in 720-acre tract as orig- 
inal lessee would have had 
had been no assignment,—DaCamara 
v. Binney, 146 S.W.2d 440, error dis- 
missed, judgment correct. 

Evidence of nonuser by assignee of 
oil and gas lease for a number of 
years was insufficient to take to jury. 
issue of extinguishment of lease by 
abandonment.—DaCamara v. Binney, 
146 S.W.2d 440, error dismissed, judg- 
ment correct. : é 


87 

C.C.A.La. Where oil and gas lease 
provided that if lessee failed to drill 
and complete well it should forfeit in- 
terest in lease and lease should revert 
to lessor without further liability of 
either party, lessor could not recover 
damages for lessee’s failure to drill aft- 
er entering on Jand and making prepa- 
rations. for drilling, whether or not 
contract contained a ‘‘potestative condi- 
tion” which wag never satisfied.—McIn- 


nis v. Danciger Oil & Refineries, AL os ee 


2d 720. 

Ky. In lessor’s action against lessee 
to recover damages for failure to drill 
three additional gas wells in accord- 
ance with terms of oil and gas lease, 
evidence showed that gas was found 
in Baying quantities within terms of 
lease and that lessee was therefore 
called on to drill additional wells.— 
Midland Gas Corporation y. Reffitt, 149 
S.W.2d 537, 286 Ky. 11. 

The difficulty in determining the 
amount of damages recoverable in an 
action by a lessor against lessee for 
failure to drill additional wells in ac- 
cordance with terms of oil and gas 
lease may not be permitted to deter 
the trial court from such a determina- 
tion. where there is evidence from 
which it can be made with a reason- 
able degree of certainty.—Midland Gas 
Corporation y. Reffitt, 149 S.W.2d 587, 
286 Ky. 11. 

In an action by a lessor against a 
lessee for failure to drill additional 
wells in accordance with terms of oil 
and gas lease, the measure of damages 
is the amount of the royalties the 
lessor would have received had produe- 
tion been marketed, if it can be shown 
with reasonable certainty that the land 
would have produced a certain quan- 
tity of gas.—Midland Gas Corporation 
v. Reffitt, 149 S.W.2d 537, 286 Ky. 11. 

$2,475 with appropriate interest to 
lessor as damages for lessee’s failure to 
drill three additional gas wells as re- 
quired by oil and gas lease if gas was 
produced in paying quantities was not 
excessive, where two producing wells 
yielded to lessee approximately $30,- 


if there 


pr oErelyy 
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In lessor’s action for breach of im- 
plied covenant of oil and gas lease, 
which imposed upon lessee duty to drill 
offset wells, where evidence for lessor 
and physical facts reasonably warranted 
_ conclusion that a reasonably prudent 
operator under circumstances would 
have thought substantial drainage was 
taking place and have drilled offset 
wells with reasonable expectation of 
producing oil therefrom in paying quan- 
tities, verdict for plaintiff was not 
manifestly against the clear weight of 
the evidence, notwithstanding evidence 
for lessee led to an opposite conclusion. 
_—Compton y. Fisher-McCall, Inc., 299 
N.W. 750, 298 Mich. 648. 

In lessor’s action for breach of im- 
plied covenant of oil and gas _ lease, 
which imposed on lessee duty of drilling 
offset wells, the opinions of expert wit- 
nesses for lessor were entitled to some 
consideration by jury, which had the 
right to believe such testimony, even 
though such experts may have been 
theorists and not practical oil men.— 
Compton vy. Fisher-McCall, Ine., .299 
N.W. 750, 298 Mich. 648. 


Where, in lessor’s action for alleged 
breach of implied covenant in oil and 
gas lease, which imposed on_ lessee 
duty of drilling offset wells, evidence 
introduced by lessor was sufficient to 
show that oil which might haye been 
produced from offset wells could have 
been sold at a profit equal to at least 
the amount of verdict, a judgment en- 
tered on such verdict was not manifest- 
ly against the clear weight of the evi- 
dence.—Compton v. Fisher-McCall, Inc., 
299 N.W. 750, 298 Mich. 648. 


Where oil and gas lease gave lessor 
privilege to assign in whole or in part 
lessor’s interest therein and jrovided 
that covenants of lease should extend to 
lessor’s assigns, and lessor by mineral 
deed granted to third party a one- 
fourth interest in royalties to be earned 
under lease, lessor, by failing to join 
grantee in such mineral deed as party 
in action against lessee for alleged 
breach of implied covenants of oil and 
gas lease, did not ‘‘split the cause of 
action”, and lessor’s action was not 
subject to objection that there was a 


nonjoinder of proper parties, since such: 


implied covenants were ‘‘divisible’”’ and 
“apportionable covenants’.—Compton y. 
Fisher-McCall, Inc., 299. N.W. 750, 298 
Mich. 648. 

Tex.Civ.App. In action for damages 
for failure to develop oil production 
under mineral lease, the term ‘‘paying 
quantities’, used in trial court’s charge 
in connection with production of oil, 
was correctly defined as meaning such 
an amount of oil from a producing 
well that would equal the cost of 
drilling and equipping such well, the 
eost of producing and marketing the 
oil therefrom, and yield to the opera- 
tor a reasonable profit in addition 
thereto.—Gruy v. Reiter Foster Oil 
Corporation, 150 S.W.2d 842. 


§ 723 
The ceasing by a lessee of op- 
and gas lease 
to establish 
Dixon, 105 


OkL. 
erations under an_ oil 
is not alone sufficient 
“abandonment’’.—Fisher y. 
Pi2d 776. 

Whether the lessee under an oil and 
gas lease has abandoned the premises 
depends on all circumstances of the 
particular case.—Fisher v. Dixon, 105 
HPA WERE LAG): ; 


42 C.J. ANNO.—235 


's action for alleged 


s of the lease.—Okmulgee Supply 
Corporation vy. Anthis, 114 TPi2d 451. 
A provision in oil and gas lease giy- 
ing lessee the right ‘‘at any time” to 
remove all machinery and fixtures, in- 
cluding casing, did not give the lessee 
the right to remove equipment neces- 
sary to the operation of the wells, 
where the lease was producing oil and 
gas in paying quantities—Okmulgee 
Supply Corporation v. Anthis, 114 P.2d 


Where oil and gas lease was produc- 
ing oil and gas in paying quantities, 
and lessee sold casing and equipment 
to corporation, and thereafler sold the 
lease to a certain individual, the cor- 
poration could not, over the objections 
of the individual to whom the lease 


‘had been sold and the owners of the 


realty, remove the casing or equipment 
necessary to production of oil and gas, 
without furnishing other equipment.— 
Okmulgee Supply Corporation v. An- 
this, 114 P.2d 4651. 

The determination by a lessee that an 
oil and gas lease is not producing in 
paying quantities is not conclusive, and, 
when controverted by a _ lessor, it be- 
comes a question for judicial determin- 
ation.—Okmulgee Supply Corporation v. 
Anthis, 114 P.2d 451. 

§ 728 : 

C.C.A.Kan. “Royalty’’, as applied to 
an existing oil and gas lease, means 
the compensation provided in lease to 
owner of remises for privilege of 
drilling and producing oil and gas 
therefrom and consists of a share in 
oil and gas produced.—Wright  v. 
Brush, 115 F.2d 265. 

An “overriding royalty’, as applied 
to an existing oil and gas lease, means 
an interest carved out of the lessee’s 
share of the oil, also called the ‘“‘work- 
ing interest”, as distinguished from the 
“owner’s interest,’ or ‘royalty inter- 
est’”.—Wright v. Brush, 115 F.2d 265. 

A “bonus’’, as applied to an existing 
oil and gas lease, is a consideration in 
addition to or in excess of that which 
would ordinarily be given for lease, 
and where one seeking a lease from an 
owner agrees to pay, in addition to 
usual royalty reserved in lease, some- 
thing more, such additional payment 
is a “bonus”, and it is immaterial 
whether additional consideration is paid 
in money or out of oil so long as it 
does not come out of usual and or- 
dinary royalty reservation to landown- 
er.—Wright y. Brush, 115 F.2d 265. 

©.C.A.Okl. Where lease provides for 
payment, as royalty, of stipulated per- 
centage of gross proceeds derived from 
the sale of oil, lessor does not acquire 
title to any part of oil which lessee 
produces and reduces to possession.— 
U. S. v. Stanolind Crude Oil Purchas- 
ing’ Co., 113 F.2d 194. 


C.C.A.Tex. The object of construing 
a royalty deed executed by oil and gas 
lessee is to ascertain intention of par- 
ties as expressed in deed itself, and 
such intention expressed therein is of 
controlling importance.—Maxwell v. 
Hunter, 116 F.2d 260, affirming Cone 
v. Parish, 32 F.Supp. 412. 

Where, after oil and gas lessee as- 
signed his lease, lessee obtained an un- 
divided one-half interest to all miner- 
als on land and thereafter lessee exe- 
cuted a royalty deed which was made 
subject to the lease and covered one- 
fourth of all oil royalty and gas 
rental, and which provided that none 
of money rentals which might be paid 
to extend term within which a well 
might be begun was tobe paid to the 
grantee under the deed, and if lease 
became canceled or forfeited then lease 
interests and all future rentals should 
be owned jointly by lessor and lessee, 
deed conveyed only a “royalty” inter- 
est which expired when lease was ter- 
minated.—Maxwell v. Hunter, 116 F.2d 


260, affirming Cone vy. Parish, 32 F. 
Supp. 412. 
C.C.A.Tex. If the lessee or assignee 


nor pays rent, he forfeits the lease,— 
Phillips’ Petroleum Co, yv. Taylor, 116 
rae 994, denying rehearing 115 F.2d 
C.C.A.Tex. Where original lessors — 
had conveyed to others by deed abou 
one-third of the royalty reserved b, 
oil lease on Texas land, acquisition 
lessors’ remaining interest by taxpay-_ 
er, which had theretofore acquired the 
lease, did not extinguish the lease k 
“merger’’, since the grantees who ha 
acquired one-third interest in the roy-_ 
alty had obtained under Texas la Ay 
title to fractional interests in the m 
erals in place.—Badger Oil Co. y. Con 
missioner of Internal Revenue, 118 © 
2d 791. 1 4 eee 
D.C.Ark. Oil and gag lessee does — 
not. pay a stipulated sum as rental for — 
use of premises, but may pay stipu- 
lated sum for delay in beginning 
drilling operations.—Alphin v. Gulf Re- 
fining Co., 39 F Supp. 570. ee 
Ark. Where after execution and | 
cordation of oil and gas lease, prov 
ing that no change in ownership « 
land or assignment of royalty shall 
binding on lessee until after the fp 
see has been furnished with a writte 
transfer or assignment or a true copy 
thereof, judgment was obtained against 
owner of royalty interest, judgmen 
creditor was affected with notice of the 
recitals of the lease—Standard Oil Co. 
of Louisiana v. Craig, 150 S.W.2d 744. 
The purpose of provision of oil and 


should be binding on lessee until aft 
er lessee had been furnished with writ 
ten transfer or assignment or true co 
thereof was to enable lessee to pay » 
royalties to the person with whom — 
had contracted to pay without the peril 
of being compelled to pay corals 
more than once.—Standard Oil Co. of 
Louisiana v. Craig, 150 S.W.2d 744. — 
_ Where after execution and recorda- 
tion of oil and gas lease, providing that — 
no change in ownership of land or 

signment of royalties shall be binding 
on lessee, until after lessee has been 
furnished with written transfer or as- 
signment or true copy thereof, judg- 
ment was recovered against owner 0 
royalty interest, the lessee was not 1 
able for royalty payments made to th 


of Louisiana v. Craig, 150 S.W.2d 744 
Where oil and gas lease provided that 
no change in ownership of land or as- 


furnished with written transfer, 
signment or true copy thereof, but 1 
see sent letter to judgment ecredito 
owner of royalty interest stating t 
the lessee was withholding a certain 
amount on account of royalty arisin 
from the judgment debtor’s interest 
the lease, the requirement of writte 
notice was “waived’’.—Standard Oil Co. 
of Louisiana vy. Craig, 150 S.W.2d 744. 

Cal. Purchasers of participating oil 
royalties or interests from oil lessee 
issuing such interests are not junior ~ 
in right to lessee’s general creditors.- _ 
Wortley v. Wood-Cailahan Oil Co,., 112 — 
P.2d 226, 27 Cal.2d 762. Re 

A royalty interest assigned by oil 
lessee is more than a mere personal ob- 
ligation.—Wortley v. Wood-Callahan 
Oil Col, 112 Pi2d. 226,°17 Cal.2d 762: 
_ Cal. The term ‘overriding royalty” 
is applied generally in the oil industry 
to such fractional interests in’ the pro- 
duction of oil and gas as are created 
from the lessee’s estate, regardless of 
whether the royalty is created by reser- 
vation when original lessee transfers 
his iuterest by a sub-lease, or whether 
it is created by grant when original 
lessee conveys a fractional share to a 
third person.—La Laguna Ranch Co. v. ~ 
Dodge, 114 P.2d 351. 

The term “royalty” is generally ap- 
plied to fractional interests in pro- 


Fis 
ie : 
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duction of oil and gas, created by 
landowner either by reservation, when 
an oil and gas lease is entered into, 
-or by direct grant to a third person.— 
La Laguna Ranch Co. v. Dodge, 114 P. 
ROKER 1s Ue : 

Where, after entering into an oil and 
‘gas lease which grants to an operating 
lessee the privilege of entering upon 
land for the purpose of producing oil 
-and gas, the lessor assigns to third 
persons fractional ‘interests in the roy- 
alties which he has reserved to himself, 
a" the holder of such fractional interests 

-acquires an “interest in real property”, 
or “incorporeal hereditament”, analo- 
gous to the right to receive future rents 
«of. real property.—La Laguna Ranch 
Br. Co. v. Dodge, 114 P.2a 351.) e 
= The California cases dealing with oil 
2 leases and overriding royalty interests 
4 under the potential possession doctrine 
are no longer econtrolling.—La Laguna 
Re Ranch Co. v. Dodge, 114 P.2d 351. 


ne: 


"i The interest created by an agreement 
for royalty or overriding royalty in oil 
4 and gas produced depends on intention 
of the parties involved.—La Laguna 
Ranch Co. v. ‘Dodge, 114 P.2d 351. 
t A landowner lessor may grant a 
fractional interest of his reserved roy- 
-_alty with intent that interest shall not 
endure beyond limits of existing lease, 
and in such case the grantee acquires 
an “interest in real property’ but the 
grant is not the grant of a “profit a 
prendre’.—La Laguna Ranch Co. Vv. 
Dodge, 114 P:2d 351. 5 
An operating lessee under an oil and 
gas jJease may assfgn an interest in 
his profit a prendre with intent to 
mate assignee a tenant in common of 
entire leasehold estate, or he may re- 
__ tain in himself the operating rights and 
- -eonvey to the assignee merely a frac- 
tional share of the oil and gas produced 
in the form of an “overriding royalty”. 
' —La Laguna Ranch Co. vy. Dodge, 114 
pe P2d 351. 
= he court will not construe royalty 
interests created for duration of a 
specific oi] and gas lease as granting 
the right to enter upon the land for 
purpose of carrying on oil production 
or ag creating a tenancy in common in 
the profit a prendre for that purpose, 
in absence of a clear indication that 
such was intent of the parties.—La 
i a aitiae Ranch Co. v. Dodge, 114 P.2d 
 Overriding royalty interests created 
: by operating lessees without intent 
that grantees should become tenants 
in common of the lessees’ profit a 
prendre, were “interests in real prop- 
erty” which ‘were limited to duration 
_ of existing lease, and termination of 
~——-«rJease by lessees’ voluntary surrender of 
-  Jeasehold by quitclaim deed as_ per- 
mitted ‘by lease terminated the overrid- 
ing royalty interests created thereun- 
der, notwithstanding that forfeiture 
provisions in lease were allegedly not 
complied with—La Laguna Ranch Co. 
v. Dodge, 114 P.2d 361. 


Cal.App. Where a lessee in an oil 
lease for a term of years and as long 
thereafter as oil or gas may be pro- 
duced therefrom in paying quantities, 
assigns an overriding royalty to an- 
other, the assignee acquires an interest 

in the real property leased which 

i a “profit a prendre in gross,’ which 

: interest is limited in duration to life 

of lease, and which cannot be volun- 

tarily conveyed by Jessee to lessor 

t - without consent of assignee.—Phillips vy. 
Bruce, 106 P.2d 922. 


c Where lessee under oil leases for a 
term of years and as long thereafter 
as oil or gas may be produced there- 

_ from in paying quantities, as owner of 

a “profit a prendre in gross’’, assigned 

overriding royalties for the indefinite 

terms of leases, and subsequent to as- 
signment leasehold interests in prop- 
erties terminated by reason of failure 

; of lessee to drill within 10 months 

from respective dates of leases as re- 

quired by terms thereof, assignee’s in- 
terest ended with legal termination of 


3 


j 


is 


leases.—Phillips v. Bruce, 106 P.2d 
922. 

Cal,App. Lot owners, who under- 
stood that city council had rule by 


, which they would refuse oil well drill- 
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ing permit unless all owners of other 
lots in the same block were given an 
opportunity to join lease, could not 
oppose participation in royalties by 
other lot owners on ground that rule 
did not apply to lots which had been 
leased to some other company, par- 
ticularly where other lot owners had 
secured a release from other oil com- 
pany and had put themselves in posi- 
tion to comply with rule of city coun- 
cil.—Sovereign Oil Corporation v. Fen- 
ton, 114 P.2d 18. f 
Ill. Oil and gas lessee which obtain- 
ed leases from a second group of les- 
sors pursuant to an agreement compro- 
mising such lessors’ claim to an inter- 
est in the leased property was liable 
to such lessors for rent and was not 
entitled to cancellation of the leases, 
notwithstanding the claims compromis- 
ed were subsequently adjudicated 
against such lessors and in favor of 
first lessor.—Koelmel v, Kaelin, 29 N. 
H.2d 106, 374 Ill. 204. 


Kan. A contract to purchase for a 
lump sum an. oil royalty interest in 
certain land therein described, which 
consisted of two separate tracts, was 
by its terms “entire and indivisible’ 
and was not made divisible by ven- 
dor’s acceptance of partial payment 
thereunder when a quiet title suit be- 
came necessary to perfect title to one 
of the tracts.—Inslee v. Palmer, 109 P. 
2d 208, 153 Kan. 147. 

Where purchaser of interest in oil 
royalty, knowing that quiet title suit 
was necessary to perfect title to a part 
of the land covered by the one indi- 
visible contract, accepted a deed to the 
other land therein described and en- 
couraged the bringing of quiet title 
suit in compliance with. title require- 
ments of attorney who examined title 
for purchaser and who was kept ad- 
vised of and approved proceedings in 
suit including the final journal entry 
therein, purchaser by such 
and his failure to give notice of re- 
scission until after completion of title 
suit was “estopped” to rescind con- 
tract on ground that good title was 
not furnished within a reasonable time 
in accordance with contract.—Inslee v. 
Palmer, 109 P.2d 208, 153 Kan. 147. 

Ky. Where rules of pipe line com- 
pany required division order to be exe- 
cuted so that it would have record 
showing to whom oil royalty should 
be paid, such division order did not 
operate as a conveyance of unaccrued 
royalty. Ky.St. §  494.—Williams’ 
Adm’r v. Union Bank & Trust Co., 143 
S.W.2d 297, 283 Ky. 644. 


La. Where fee-simple owner execut- 
ed a royalty sale of an undivided one- 
half of the one-eighth royalty which 
owner reserved in an oil and gas lease, 
on lapse of lease, royalty granted like- 
wise expired.—Brown y. Sugar Creek 
Syndicate, 197 So. 583, 195 La. 865. 

Where royalty interest in deed con- 
veying an undivided one-half interest in 
one-eighth royalty was not limited by 
the terms of any oil and gas lease, 
sale was a sale of one-half of the one- 
eighth royalty in property described in 
the deed.—Brown vy. Sugar Creek Syndi- 
cate, 197 So. 583, 195 La. 865. 

Evidence did not warrant setting 
aside of unitization agreement and di- 
vision order fixing interests of land, 
mineral and royalty owners, on ground 
that owner of fee-simple title of realty, 
an illiterate negro, had signed agree- 
ment as result of error, misunderstand- 
ing and fraud, where owner accepted 
royalty payments without protest for 
five years, and sold other royalty in- 
terests in the tract with recognition of 
agreement and order.—Brown y. Sugar 
hete Syndicate,.197 So. 583, 195 La. 


> 


“Consideration”? supporting unitiza- 
tion agreement fixing interest of land, 
mineral and royalty owners, was re- 
linqguishment by mineral and royalty 
owners of their rights at that time to 
have the court resolve legal problems 
resulting from conflict in interests.— 
Brown v. Sugar Creek Syndicate, 197 
So. 583, 195 La. 865. 

Owners of fee-simple title of 
who signed unitization 


land 
agreement fix- 


conduct - 


. ey bate Ol bs: ee * ss a 
ing their interests and interests _ 
mineral 2 
land, and who thereafter accepted and 


and royalty owners in the 


retained benefits of such agreement on ~ 
which mineral and royalty owners re- 


lied, were barred by “estoppel” from 
attacking validity of agreement.— 
Brown y. Sugar Creek Syndicate, 197 
So. 583, 195 La. 865. 

An unitization agreement which ex- 
pressly recognized mineral and royal- 
ty owners’ interest in land, alleged to 
have been prescribed for non-user and 
extended their rights, kept rights of 
mineral and royalty owners in legal 
existence.—Brown v. Sugar Creek Syn- 
dicate, 197. So. 583, 195 La. 865. - 

An  unitization agreement, which 
recognized royalty and mineral inter- 
ests alleged to have lapsed by expira- 
tion of primary terms of prior leases, 
and extended primary terms of the 
leases, thereby continued such royalty 
and mineral interests in legal effect. 
Rev.Civ.Code art. 1956.—Brown vy. Su- 
gar Creek Syndicate, 197 So. 583, 195 
La. 865. 

Where land, mineral. and royalty 
owners, executed a joint lease and pool- 
ing agreement, and a_ division order 
and royalties were paid in accordance 
therewith, mineral and royalty inter- 
ests did not prescribe as long as such 
payments continued. Rey.Civ.Code art. 
1956.—Brown v. Sugar Creek Syndi- 
cate, 197 So. 583, 195 La. 865. 

Mineral and royalty owners who ac- 
quired their rights on faith of public 
records after the recording of unitiza- 
tion agreement and division order, fix- 
ing interest of landowners, and mineral 


and royalty owners were protected 
against claims of landowners that 
unitization agreement was _ invalid.— 


Brown v. Sugar Creek Syndicate, 197 
So. 583, 195 Lia. 865. 


La. Under offer to sell royalty in- 
terest ‘upon perfection of title defects 
now being straightened out,’ at a 
price of $30 per acre base, obligation 
of offeree accepting offer by recorda- 
tion thereof, to pay for royalty inter- 
est, would not arise until perfection 
and tender of title by offeror to offeree. 
Rev.Civ.Code, art. 2462, as amended.— 
rer v. Haas, 197 So. 752, 195 La. 


La. The payment of royalty under 
a mineral lease is the paying of “rent’’. 
sc NE v. Horton, 2 So.2d 647, 197 

a. : 


Where’ landowner conveyed one- 
fourth mineral interest in part of land 
to one grantee and conveyed a like in- 
terest in another part of land to an- 
other grantee and subsequently owner 
joined by then owners of mineral in- 
terest executed lease providing that 
the premises should be developed and 
operated as one lease and that all roy- 
alties accruing thereunder should be 
treated as an entirety and should be 
divided among and paid to the lessors 
in proportion that the acreage owned 
by each bears to the entire leased 
acreage, the joint lease contract in- 
tegrated the mineral interests so that 
the drilling of a producing well on 
land not covered by either of the two 
mineral servitudes interrupted the run- 
ning of the liberative prescription and 
the mineral grantees or their succes- 
sors were entitled to share in royal- 
ties. Rev.Civ.Code, arts. 
Robinson y. Horton, 2 So.2d 647, 197 
arn 919% 


La. Where owner of land in west- 
ern half of a section executed two 
mineral conveyances and thereafter the 
landowner and the mineral owners to- 
gether with other owners of land in 
western half of section executed lease 
pooling their mineral interests, thus 
integrating the same into a whole for 
the purpose of developing the lease, 
the drilling of a productive well on 
property other than that affected by 
either of the mineral servitudes enti- 
tled the mineral owners to receive their 
royalties in accordance with the lease 
as long as oil or gas was produced in 


paying quantities.—Spears yv. Nesbitt, 
2 So.2d 650, 197 La. 931. 
La.App. Under oil and gas_ lease, 


the receiving of royalties was depend- 


1945-1962,— 


: Wwnership by th * 
he ti d the orig- i 


inal lessors were not always entitled to 
- receive them regardless of change of 
ownership of land 

Standard Oil Co. of Louisiana y. High- 
tower, 3 So.2d 472. 

Where prescription of 10 years ac- 
crued against lessor’s mineral servitude, 
lessor’s interest was terminated -and 
his right to royalties under the lease 
expired.—_Standard Oil Co. of Louisiana 
v. Hightower, 3 So.2d 472. 

Mich. In suit for rescission of oil 
royalty agreement providing for a 
pooling, by landowners of one-half of 
royalties that might be received from 
oil companies as result of production 
of oil and gas, evidence sustained find- 
ing that no fraudulent representations 
were made in preliminary organiza- 
tion of pool or in its incorporation.— 
Hathaway v. Porter Royalty Pool, 295 
N.W. 571, 296 Mich. 90. 

Okl. The word “royalty”, as used 
in connection with oil and gas leases, 
conveyances, and reservations, means 
a share of the products or proceeds 
therefrom, reserved to the owner of 
the land for permitting another to_use 
Meg eulloues y. Almach, 110 P.2d 


. A properly executed written agrec- 
ment, which was based on valuable 
consideration, and which 
that landowners granted to grantee an 
undivided fractional interest in and 
to oil and gas royalty, which was or 
should thereafter be reserved, exclu- 
sive of oil and gas bonus and rental 
money, conveyed a “vested right’ in 
. grantee to receive such fractional part 
of royalty reserved to owners under 
any lease then existing or thereafter 
executed, within stipulated period.— 
McCullough y. Almach, 110 P.2d 295. 


Pa.Com.Pl. Plaintiff sued in assump- 
sit claiming rentals due on an oil and 
gas lease which provided for an annual 

-payment for every well drilled, the 
product of which is marketed and used 
off the premises, while the gas from 
the well is so marketed and used. De- 
fendant filed an affidavit of defense set- 
ting up in its new matter that the well 
had been depleted and was not in use 
and that the casing was allowed to re- 
main in the well to enable the plaintiff 
to obtain free gas, and that until the 
gas pressure increased so as to make 
operation profitable, no rentals need be 
paid. Held: (a) The clause in the 
lease did not require further rental to 
be paid when the well became unpro- 
ductive and gas was not marketed, and 
a tenancy at will was thereby created, 
subject to termination by appropriate 
notice from either party; (b) The 
supplemental understanding by which 
the casing was left in the well did not 
violate the Statute of Frauds and the 
consideration therefor was defendant’s 
leaving the casing in the well for the 
. benefit of the plaintiff; (c) A jury 


question as to the existence of the sup-- 


plemental agreement is created and the 
rule for judgment for want of sufficient 
affidavit must be dismissed.—Newcomer 


v. Shae County Gas Co., 4 Fay.L.J. 
216. 
Tex. A gas royalty reserved in a 


gas lease contract is an “interest in 
the land’’.—Canadian Pen Gas Co. v. 
Bivins, 153 S.W.2d 43 


,An- ordinary lease eee whereby 
léssor leased certain land to ‘the lessee 
for the sole and only purpose of mining 
and operating for oil and gas, reserving 
to the lessor a gas royalty of one cent 
per thousand cubic feet of gas sold, con- 
Pained nothing which would require 
the lessee or anyone else to protect 
the gas royalty owners from the pay- 
ment of their proportionate part of the 
occupation tax levied on producers of 
natural- gas. Vernon’s Ann.Ciy.St. art. 
7047b, §§ 1(a, c), 2, 3—Canadian River 
Gas Co. v. Bivins. 153 S.W.2d 432. 


Tex.Com.App. Although an oil and 
gas royalty is an “interest in land”, 
every interest in land resulting from 
reservation in oil and gas lease is not 
necessarily a ‘‘royalty’.—State Nat. 


and wminerals.— 


provided . 


TVs Morg an, 143 

123, S.W. 3a 1036. 

su paid or con- 

tracted as an is ote, consideration 

for an oil and gas lease over and 

above the usual royalty, and an “oil 

bonus” partakes in every particular of 

the nature of “royalty”? and “royalty 

bonus” except only that its amount is 

limited.—_State Nat Bank of Corpus 

Christi v. Morgan, 143 S.W.2d 757, 
affirming 123 S.W.2d 1036. 


, 


all of the gas which came from t 
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 C.0.A.La. “Where lessor in actio 
recover market price of gas sol 
lessees at the well alleged 
primary pleading that particular . 
see was entitled to and had bought 


ie 


well and as a result of that purchas 
was liable to him for the full value 


A “bonus” as applied to an oil and 
gas lease is a sum of money paid by 
lessee in consideration for execution of 
lease as distinguished from a “return” 


or “royalty” reserved by the lessor 
which ‘must be paid by the _ lessee 
throughout the term of the lease.— 


State Nat. Bank of Corpus Christi v. 


Morgan, 143 S.W.2d 757, affirming 
123 S.W.2d 1036. 
A “cash bonus” which represents 


market value of oil lease apart from 
royalties to be paid on production 
and other considerations of the lease, 
is a sum of money paid on execution 
of lease or agreed to be paid at some 
later date, usually out of lessee’s share 
of first oil produced from the land.— 
State Nat. Bank of Corpus Christi v. 
Morgan, 143 S.W.2d 757, affirming 123 
S.W.2d 1036. 


Tex.Civ.App. Where dishonored 
draft disclosed on its face that its pay- 
ment was conditioned on approval of 
title to royalty by drawer’s attorney, it 
Was necessary for indorsee, in order 
to plead a cause of action against 
drawer after draft was dishonored, to 
allege that drawer’s attorney approved 
the title and that drawer thereafter re- 
fused payment of the draft.—Warner Vv. 
Boat Nat. Bank of Bowie, 142 S.W.2d 

97. 


Tex.Civ.App. Where owners of con- 
tiguous tracts oraily agreed to execute 
an “unitized lease’ before executing 
written lease which described all the 
owners as “lessor’ and obligated the 
lessee to pay cash consideration to the 
‘Jessor’ on the basis that the tract 
was leased as a whole and to pay the 
royalties to the same “lessor’’ in pro- 
portion that the property belonging 
to each bore to the entire tract, ho 
matter in what part of the tract pro- 
duction was had, lease was an “‘uni- 
tized lease’ as a matter of law and 
owners of the individual tracts were 
entitled to share pro rata in royalties. 
—Parker y. Parker, 144 S.W.2d 303, 
error refused. 


Tex.Civ.App. Where settlement 
agreement expressly provided that Yo 
overriding royalty of oil produced 
from certain pre-emption survey be- 
longed to certain parties and _ their 
privies and that plaintiff had no in- 
terest therein, affirmatively invested 
title to royalty in those parties, and 
released to oil company all oil run be- 
fore date of agreement, plaintiff joined 
in execution of lease providing that 
royalty should belong to those par- 
ties and their assigns among whom 
plaintiff was not included and execut- 
ed division orders making no claim to 
royalty, and proceeds of settlement 
were paid to plaintiff according to his 
interest, plaintiff was not entitled to 
an interest in overriding royalty nor 
to 40 per cent. of Yo of oil produced 
to date of agreement.—Budde v. Na- 
varro Oil Co., 145 S.W.2d 321, error 
dismissed, judgment correct. 


Tex.Civ.App. Where two grantors, 
who were under contractual obligation 
to convey a proportionate undivided 
royalty interest in their realty if gran- 
tees should drill an oil well on ad- 
jacent realty, executed a deed in ac- 
cordance. with the contract and de- 
livered a carbon copy, which was 
signed but which was acknowledged 
by only one grantor, to a third per- 
son to be held in escrow with instruc- 


tion that it should be delivered to 
grantees when well was drilled, and 
grantees drilled a successful well in 


accordance with agreement, there was 
a “delivery” of the original deed,—Ty- 
ler y. Bauguss, 148 S.W.2d 912, error 
dismissed, judgment correct. 


to furnish “wet gas” for manufactu 


' provision that the “proceeds” would | 


extracted gasoline from it. 
No. 252 of 1924, § 13—Union Proll 
ing Co. v. Pardue, 107 B20) 225; 
firming Pardue v. United Gas Pub 
Service Co., 28 F.Supp. 847. 
D.C.Nev. Where shipments* wer 
made by lessee mining ore on a ro 
alty basis to smelter, i 
some provision in lease to contr. ry 
leuse was subject to construction 
all smelting costs, including freig 
charges, were subject to deduction ir 
determining the net return values 
on which royalties were to app 
In re Roberts Mining & Milling 
35 F.Supp. 678. Fei 
Cal.App. Where producers a 
and extraction of gasoline therefron 
and manufacturer agreed to pay ay 
centage of the “proceeds” of 
factured gasoline to nrDdeetuneee 


estimated at 2% and 3 cents per gal 
lon under the retail price of certail 
brand of gasoline in certain city, 
lease contained no covenant on 
part of assignees of sublease to pre 
ess gas, such assignee properly ¢ an 
ed lessors their portion of the 
of processing.—Axis Petroleum Co. 
Taylor, 108 P.2d 978. 

Ill. Oil and gas. lease from m re 
heir pursuant to compromise ag 
ment between lessee and heirs, all 0! 
whom except minor had execu 
leases in which printed clause relati 
to payment of royalties only in p 
portion to lessors’ actual title had bi 
deleted and typewritten clause adde 
would be construed as if similarly 
tered, where printed form in minor’s 
lease was left unchanged through 
advertence.—Koelmel y. Kaelin, 29 
H.2d 106, 374 Ill. 204. 

Ky. Under stipulation in oil aud 
gas lease that if lessors did not hay 
title to all oil and gas under lease 
premises, lessors agreed to refund oO 
demand delay rentals and roya fe 
paid and release lessee from payme: 
of future rentals or royalties in A 
portion to outstanding interests 
tle, lessors, owning half-intere 
leased Jand, were entitled to col a 
only half of stipulated royalties, 
lease provided for payment of full a 
complete royalties due to ed 
holder.—United Carbon Co. vy. 
nard, 146 S.W.2d 45, 284 Ky. 323. 

Tex.Civ.App. Where owner of real 
conveyed an undivided Ye interest 
the minerals, and thereafter owner 
realty conveyed east part of realty, ex- OF 
cepting from conveyance Ye of the 
minerals previously conveyed, and gran- 
tee of east Sa of realty conveyed Atha 
to trustee who conveyed a % leasehold | 
interest to gas company, and owner of 
undivided 4.6 interest in the minerals, 
by a compromise and settlement with 
gas company, ratified and confirmed the 
lease to the gas company, owner of 
undivided 14, interest in minerals was 
entitled to recover from trustee only 
a Ye of the % royalty interest, and not 
% of the % royalty interest.—Starling 
v. Preston, 144 S.W.2d 1009, error dis- 
missed, judgment correct. 
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Pa.Super. Where at time of execu- 
tion of gas lease giving lessor right 
to free gas for use in “dwellings” on 
the premises, there were on the prem- 
ises a dwelling house and dairy build- 
ing and garage containing apartments 
occupied by tenants as living quarters, 
lessor was entitled to free gas for 
dwelling house and apartments but not 
for heating portions of dairy building 
and garage not used as dwellings, 


Viste oe 


“§ 732. 


since an apartment is a ‘dwelling’’ and 
any and every settled habitation of a 
man and his family is his house or 
“dwelling.’—Sanford yv. Witherspoon, 
15 A.2d 496, 142 Pa.Super. 71. 

Under gas lease, giving to lessor 
right to free gas for dwellings on the 
e premises, quantity of gas to which 
; lessor was entitled was not unlimited, 
but was only such amount as was 
customary and reasonable considering 
size and character of dwellings, and 
quantity should be gauged by what is 
eustomarily consumed in similar lo- 
Ny: calities under like conditions with rea- 
LA sonably efficient appliances, and _ lessee 

did not have right to arbitrarily de- 

termine what the amount should be.— 

Sanford y. Witherspoon, 15 A.2d 496, 

142 Pa.Super. 71. 
Bat Tex.Civ.App. An oil royalty clause 
in a lease which provides that the roy- 
--— ailty is payable in kind constitutes the 
--—S* yeservation of an ‘interest in land,’’— 
: Thomason vy. Veal, 144 S.W.2d 361, er- 
ror granted. 


i § 736 

©.C.A.Ky. Evidence failed to estab- 
lish contention that lessor of coal min- 
ing property consented to abandon- 
ment of operations under lease, so as 
to bar recovery of minimum royalty 
provided by the lease.—Hospelhorn vy. 
 Cirele City Coal Co., 117 F.2d 166. 

- ©.C.A.La. In lessor’s action to recov- 
er market price of gas sold to his les- 
gees at the well, whether market price 

or value at the well was more than the 
three cents provided for in the other 


C.C.A.La. In action to recover bal- 
ances allegedly due on royalties under 
gas leases, three-year prescription un- 
der Louisiana law was applicable and 
CE 


verdict found market 7 
not mention pressure at which 
court correctly 


pressure fixed 
Producing Co. 
We ee 
-—s- Cai.App. In action on drilling con- 
__ tract for payment of oil bonus and roy- 
; alties, which were to be payable out of 
25 per cent. of oil produced, evidence 
supported finding that no 30-day pro- 
duction test of well was made as re- 
quired by contract for determination 
of amount of bonus payable under con- 
‘tract.—Bardeen y. Commander Oil Co., 
104 P.2d 875. 

In action on drilling contract for 
payment of oil bonus and royalties, 
which were to be payable out of 25 per 
cent. of oil produced, evidence sup- 
ported finding that defendants’ prede- 
cessor had waived 30-day production 
test of well required by contract for 
purpose of determining total amount of 
bonus payable, so as to entitle plaintiff 

to recover on contract.—Bardeen v. 
Commander Oil Co., 104 P.2d 875. 

In action on drilling contract for 
payment of oil bonus and royalties, 
which were to be payable out of 25 
per cent. of total oil produced, witness’ 

: testimony of conversation with defend- 
r ants’ predecessor for purpose of show- 
ing that defendants’ predecessor had 
waived 30-day production test of well 
required by contract was admissible, 
where it was shown that record title 
of leasehold to which- contract related 
was vested in defendants’ predecessor.— 
Bardeen y. Commander Oil Co., 104 P. 


y. Driskell, 117 F.2d 


2d 875. 

In action on drilling’ contract for 
payment of oil bonus and royalties, 
which were to be payable out of 25 
per cent. of total oil produced, where 
testimony of witness’ conversation with 
defendants’ predecessor was introduc- 
ed for purpose of showing that de- 
fendants’ predecessor had waived 380- 
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day production test of well required by 
contract, such testimony could be over- 
come by proof that defendants’ prede- 
cessor was only one of several asso- 
ciates interested in leaseholds to which 
contract related, and that he had_ no 
authority to bind his associates.—Bar- 
deen y. Commander Oil Co., 104 P.2d 
875. 

Cal.App. In action for unlawful de- 
tainer, based on lessee’s failure to pay 
rent required by oil and_ gas lease, 
trial court’s failure to find a specific 
amount due to lessor was not abuse of 
discretion where no application was 
made for stay of execution to permit 
redemption of the leasehold estate. 
Code Civ.Proe. § 1174.—Martin v. Pa- 
cific Southwest Royalties, 106 P.2d 443. 

In action for unlawful detainer based 
on lessee’s failure to pay rent required 
by oil and gas lease, lessee which did 
not as authorized by statute file an 
application for relief against forfeiture 
of lease could not complain that he 
was not given opportunity to prevent 
forfeiture. Code Civ.Proc. § 1179.— 
Martin v. Pacific Southwest Royalties, 
106 P.2d 443. 

In action for unlawful detainer and 
to quiet title to land, based on lessee’s 
failure to pay rent required by oil and 
gas lease, evidence consisting of deed 
to lessor’s predecessor and _ certified 
copy of decree of distribution in pred- 
ecessor’s estate which showed that the 
property was distributed to the lessor 
was sufficient to prove lessor’s owner- 
ship of the property.—Martin v. Pa- 
cific Southwest Royalties, 106 P.2d 443. 

al.App. Where corporate defend- 
ant’s predecessor in interest assigned 
to plaintiff for an indebtedness a roy- 
alty interest of 3 per cent. of the gross 
total of oil and gas produced from a 
particular well, evidence, including 
showing that assignment was recorded 
and that defendant and its predecessor 
had the same president, active mana- 
ger, and virtually the same stockhold- 
ers, justified the trial court in draw- 
ing the inference that defendant was 
not alone obligated to perform under 
the assignment but that defendant took 
the oil and gag lease with notice of the 
assignment and could not equitably re- 
fuse its performance.—Heaston & 
Glimpse y. West American Oil Co., 111 
P.2d 905. 

Cal.App. Evidence that city council 
had rule under which they would re- 
fuse oil well drilling permit to lessee of 
particular lots unless all other lot 
owners in same block were given an op- 
portunity to join lease, that rule was 
well understood by particular lot own- 
ers, that provision for compliance there- 
with was included in lease executed by 
them, and that city council fully in- 
tended when granting permit that other 
lot owners should be given an oppor- 
tunity to join in lease\would not sus- 
tain judgment which provided that 
other lot owners had no right or inter- 
est in royalties from well drilled by 
lessee, though permit issued did not 
expressly require that any further 
footage be included in the lease.—Soy- 
ereign Oil Corporation vy. Fenton, 114 
P2di 18: 

Ky. In action for amount of gas 
royalty payable under oil and gas 
lease, evidence held to show that par- 
ties agreed that plaintiffs were to re- 
ceive only their proportionate part of 
entire royalty, as measured by. amount 
of their interest in leased premises, so 
as to limit their recovery as owners of 
half-interest therein to half of stipu- 
lated royalty.—United Carbon— Co. v. 
Maynard, 146 S.W.2d 45, 284 Ky. 823. 

N.Y. Evidence failed to support de- 
cision of Appellate Division that gran- 
tor waived condition imposed in royal- 
ty contract as to.a parcel of‘land upon 
delivery of the contract by accepting 
cash payment as part of purchase price 
after time for performance of the con- 
dition had expired, where it appeared 
that there was no delivery of the con- 
tract by the grantor—Calkins v. Beck- 
er, 34 N.H.2d 483, 285 N.Y. 408, revers- 
ing 20 N.Y.S.2d 532, 259 App.Div. 977. 

Okl. In action for shares of oil and 
gas royalty, intervenor’s plea, assert- 
ing ownership of servient estate in 


Rares Selpen) 
compan 


land covered by railway 


right of way, adjoining land on which — 


well was drilled, but admitting inter- 
venor’s conveyance of lots adjacent to 
right of way, without averring reser- 
vation of servient estate by appro- 


priate, clear and unequivocal language 


in deeds, was insufficient to allege in- 
tervenor’s ownership of servient estate. 
—Blake vy. Cuneo, 111 P.2d 485. 

Okl. Any liability of lessees under 
oil and gas lease for failure to pay rent 
and royalty provided in the lease was 
purely contractual and in no _ sense 
fiduciary so as to constitute nonpay- 
ment of royalty on sale of casing-head 
gas a “fraud” on lessor, and hence suit 
to compel accounting for such unpaid 
royalty, which was not commenced 
until some 20 years after sale on which 
royalty was claimed, was barred by 
statute of limitations and ‘“laches’’.— 
Bunger v. Rogers, 112 P.2d 361. 

Tex.Civ.App. In suit involving min- 
eral rights, whether there was an oral 
agreement between plaintiff and de- 
fendant that plaintiff should, in addi- 
tion to one-half of one-eighth royalty, 
have an additional overriding royalty 
of one-eighth of eight-eighths in the 
mineral lease, was for jury.—Raynes v. 
Germany, 144 §.W.2d 981. 
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C.C.A.Tex. Under Texas law, lessee 
of an ordinary oil and gas lease im- 
pliedly covenants to protect premises 
against drainage by drilling offset 
wells, and assignor of a mineral lease 
who retains an interest therein is grant- 
ed protection of implied covenant.— 
Phillips Petroleum Co. v. Taylor, 115 
F.2d 726. 


In action against assignee of mineral 
lease covering Texas land by owners 
of minerals reserved when lease was 
executed, and by assignor who. re- 
served an interest in minerals under 
assignment, for alleged breach of im- 
lied covenant under lease to protect 
essors from drainage of oil and gas 
and to drill offset wells when producing 
wells were drilled on adjoining prop- 
erty, evidence was for PER eer o> 
Petroleum Co. v. Taylor, 115 F.2d 726. 


C.C.A.Tex. The assignee of an oil 
and gas lease impliedly covenants to 
protect the lessor from drainage.— 
Phillips Petroleum Co. v. Taylor, 116 


F.2d 994, denying rehearing 115. F.2d 


726. 


In determining whether the assignor 
of an oil and gas lease has the pro- 
tection of the assignee’s implied cove- 
nant with the lessor to protect against 
drainage, the same rules govern as 
are applied to covenants in contracts 
between the lessor and_ lessee.—Phil- 
lips Petroleum Co. v. Taylor, 116 F. 
aoe 994, denying rehearing 115 F.2d 


The obligations between the assign- 
or and assignee of an oil and gas 
lease are what the contract of assign- 
ment makes them, in the light of the 
provisions of the lease.—Phillips 
Petroleum Co. vy. Taylor, 116 F.2d 
994, denying rehearing 115 F.2d 726. 

Under Texas law, an_ overriding 
royalty, retained by. the assignor as 
consideration for the assignment of an 
oil and gas lease, is an “interest in 
real estate” regarded as a ‘covenant 
running with the land’’ as between the 
assignor and assignee, and enforce- 
able by the assignor against the as- 
signee.—Phillips Petroleum COs. ¥. 
Taylor, 116 F.2d 994, denying rehear- 
ing 115 F.2d 726. : 


The lessee-assignor of an oil and 
gas lease, retaining an _ overriding 
royalty, payable out of the first oil 


and gas produced, as sole considera- 
tion for the assignment of the lease 
and of oil field equipment, was en- 
titled to the benefit of an implied 
covenant by the assignee to protect 
against drainage.—Phillips Petroleum 
Co. v. Taylor, 116 F.2d 994, denying 
rehearing 115 F.2d 726. 

The assignee of an oil and gas lease 
must do what an ordinarily prudent 
operator would do under the circum- 
stances, having due regard for the in- 
terests of all parties.—Phillips Petro- 


D.C.Ark. The common-law rule that 
where reversion in part of demised 
lands is assigned neither lessor nor as- 
signee ca® take advantage of condition 
broken does not apply to ordinary oil 
and gas lease, and assignees of portion 
of reversion were not prevented from 
insisting upon compliance with implied 
covenant to.develop.—Alphin y. Gulf 
Refining Co., 39 F.Supp. 570. 

Ark. Although word “rentals” used 
in deed conveying one-twelfth interest 
in oil, gas and other minerals and right 
to collect and receive undivided one- 
twelfth part and interest in all oil 
royalties and gas “rentals” due or that 
minight become due under the lease did 
not necessarily have reference to royal- 
ties, it did not affect the interest con- 
ee ee v. Stearn, 149 S.W.2d 

is 

Mineral deed purporting to convey an 
undivided one-twelfth interest in oil, 
gas and other minerals in described 
land, and right to collect and receive 
under lease such undivided one-twelfth 
interest was construable as conveying 
entire one-twelfth interest in mineral 
lease owned by the grantors and not 
merely a one-twelfth interest in the 
one-twelfth interest owned by the gran- 
Soe y. Stearn, 149 S.W.2d 

Ark, Where after execution and 
recordation of oil and gas lease, pro- 
viding that no change in ownership of 
land or assignment of royalty shall be 
binding on lessee until after the lessee 
has been furnished with a _ written 
transfer or assignment or a true copy 
thereof, judgment was obtained against 
owner of royalty interest, judgment 
ereditor was affected with notice of the 
recitals of the lease.—Standard Oil Co. 
of Louisiana v. Craig, 150 S.W.2d 744. 

The purpose of provision of oil and 
gas lease that no change in owner- 
ship of land or assignment of royalties 
should be binding on lessee until after 
lessee had been furnished with written 
transfer or assignment or true copy, 


' thereof was to enable lessee to pay the 


royalties to the person with whom it 
had contracted to pay without the peril 
of being compelled to pay royalties 
more than once.—Standard Oil Co. of 
Louisiana vy. Craig, 150 S.W.2d 744. 


Cal..An operating lessee under an 
oil and gas lease may assign an inter- 
est in his profit a prendre with in- 
tent to make assignee a tenant in com- 
mon of entire leasehold estate, or he 
may retain in himself the operating 
rights and convey to the assignee mere- 
ly a fractional share of the oil and gas 
produced in the form of an ‘overriding 
royalty”’.—La Laguna Kanch Co, v. 
Dodge, 114 P.2d 351. 


Cal.App. A _ lease giving right to 
drill for and remove hydrocarbons 
from lessor’s property conferred no 


right in lessee to produce oil 
other property, and hence lessee was 
entitled to payment from assignee of 
lease only out of oil produced from 
lessor’s property, not out of oil from 
the same well but coming from other 


from 


properties.—Richter v. Adams, 110 P. 
2d 486. 
Cal.App. Where oil lease, under 


which assignees claimed; was canceled 
by decree of court for breaches of 
covenants, “profit a prendre in gross” 
ereated in the assignees by virtue of 
the assignments of interests in hydro- 
carbons produced under the lease was 
terminated by the cancellation.—Dos 
Pueblos Ranch & Improvement Co. y. 


. Bilis; 112 P:2d 302) Z 


Where oil lease was canceled, inter- 
ests of assignees in hydrocarbons pro- 


Pueblos Ranch & 
‘Ellis, 112 P.2d 302. 


wa RN sie 
ced under rminai 
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ted and they 
uld not complain of judgment against 


them quieting title in landowner.—Dos 
Improvement Co. v. 


Cal.App. A contract, by which 
lessee under oil and gas lease employed 
another oil company to drill for oil on 
leased tract at expense of drilling com- 
pany, which was to be reimbursed 
from proceeds of oil produced and, aft- 
er being reimbursed in full for such 
expenditure, to receive a percentage of 
proceeds of oil produced, was not a 
‘sublease’ conveying an interest in the 
realty, so as to work a forfeiture of 
lease for violation of provision against 
subletting or assigning without lessor’s 
consent.—Higgins y. Exeter Oil Co., 
Ii erode dst 

Ill, Where at time of execution of 

oil and gas lease by one of two mort- 
gage underwriters who had obtained 
title to land uncer foreclosure decree, 
and at time of assignment by lessee 
record showed the entire title to be in 
underwriter executing the lease, as- 
signee was entitled to rely upon that 
record and as to assignee, lease was 
not invalid on ground that it should 
have been executed by both underwrit- 
ers, or that trust under which under- 
writers obtained land was void under 
rule against perpetuities, or that trust 
agreement did not authorize any lease. 
—Warford y. McQueen, 31 N.H.2d 599, 
OO ees : 
_ Ky. That defendants were attempt- 
ing to operate under assignment of an 
oil and gas lease, which had become 
void by virtue of statute providing 
that lease should automatically expire 
twelve months after completion of non- 
productive well upon failure to there- 
after commence a new well or renew 
rental payments provided for in lease, 
would not entitle assignees of void 
lease to an accounting as owners of 
undivided interests in the lease. Ky.St. 
§ 3766b-4b.—Lykins v. Oaks, 150 S.W. 
20 231, 286 Ky...-332: 

Ky. Where oil and gas lease cover- 
ing one or more tracts of land is made 
o extend to the heirs and assigns of 
the parties, and different parties by 
purchase become the owners of sepa- 
rate portions of tract, each owner is 
entitled to the oil and gas produced on 
his tract and to royalties or rentals 
arising from oil and gas so produced, 
provided there is no reservation of the 
mineral rights in the deed and owner 
of an individual tract has no right to 
royalties accruing under lease by. rea- 
son of ofl or gas extracted from wells 
not situate on his property.—Hurst v. 
pene Oil Co., 152 S.W.2d 981, 287 Ky. 


Where lessors granted to lessee and 
his heirs and assigns the right to ex- 
plore property for oil and gas and 
when found to reduce it to possession, 
and after the death of the lessors, heirs 
divided the land into several tracts and 
sold them separately, owner of a sepa- 
rate tract on which there were no oil 
wells was not entitled to share in roy- 
alties for oil produced on other tracts 
included within leased -premises.— 
Hurst v. Paken, Oil Co., 152 S.W.2d 
981, 287 Ky. 257. 


La. Owner of land was entitled to 
ratify mineral sublease executed by 
lessee whose lease had expired by its 
terms, and to receive a proportionate 
share of the royalties provided for by 
the sublease.—Parten v. Webb, 1 So. 
20/76; LOG Wan hot: 

Owner who alleged original mineral 
lease had expired according to its 
terms was not required to bring an 
action first to have the original lease 
devlared dead before suing for money 
had and received by lessee under sub- 
lease, nor was a prior putting in de- 
fault necessary.—Parten v. Webb, 1 
So.2d 76, 197 La. 197. 

Owner of land ‘was not limited to su- 
ing in tort for damages from execu- 
tion of sublease by lessee after original 
lease had expired according to its 
terms by lapse of 5 years without pay- 
ing production, but could sue for mon- 
ey had and received.—Parten v. Webb, 
1eSovd 76,197 Wa Lor: 


by lessee after expiration of — 


aA petition by owne 


A petition to esta 
terest un: 


er mineral sublease execut 
lease according to its terms by lal 
of 5 years without paying product. 
was sufficient though not alleging 
express terms that there was no p 4 
duction from tract which recor by) § 
showed was covered by separate lease, 
and which was nct included in 
sublease.—Parten y. Webb, 1 So.2d 7 
197 La, 197. } 
La. Where contract for oil and ¢g 
sublease contained option to purché 
which required written notice to_ 
given of exercise of the option, a lk 
ter allegedly sent by the _ suble: 
which submitted a counter proposition 
could not be construed as an “accept 
ance’ of the option.—Tholl Oil Co. 
Miller, 3 So.2d 97, 197 La. 976. ~ 
pany was entitled to have recordation 
5 sub: 
lease containing option to purchasc — 
cancelled, on ground that option was 
not exercised and written contract V 


Evidence established that oil co 
of written contract for oil and gas 


der which purchasers paid conside 
tion for interest in lease and drill! 
of well, orally agreed to reimburse 
chasers for sums paid in excess of 
cost of well if well failed to produce 
oll, in absence of showing of a new con- 
sideration,-was not sufficient to estal 
lish a contract binding on contract r.— 
Scarlett v. Allen, 295 N.W. 
Mich. 694. : 
Where original contract for the pu 
chase of an oil lease and for the 
of a well on the property was fully | 
performed, any further undertakin 
part of driller and contractor req 
a distinct valid agreement for which a 
new consideration was necessary.— 
Scarlett v. Allen, 295 N.W. 365, 
Mich. 694. ; ; - fd 
Where contractor futly_ perforn 
contract under which purchasers pai 
certain consideration for an interest 
the lease and for drilling a well 
the property, and evidence that co. 
tractor agreed to pay purchasers 
ference between cost of drilling ; 
and amount advanced by the purcha 
er if well failed to produce oil was n¢ 
sufficient to establish a contract, | 
purchasers were not entitled to reir 
bursement from the contractor wher 
the well failed to produce oil.—Se 
vy. Allen, 295 N.W. 365, 295 Mich. 
Tex.Civ.App. In action for ba 
due on purchase price represente 
an oil payment for assignment a 
oil and gas lease covering two ten- A 
tracts, evidence held to sustain findi 
that $7,500 constituted the whole « : 
sideration for the assignment of t vO. 
acres out of such tracts, and that— 
consideration was payable out 0: 
produced and saved from either 
both the two-acre tract and an adjoin 
ing tract belonging to assignee.—Ar 
cadia Refining Co. v. Cook, 146 S.W 
2d 767. ate earths | 
Purchasers of an oil and gas lease 
subject to an outstanding oil payment 
were ‘liable for any 


not personally — 
amounts owing by tracts purchased or | 
assigned, or by an adjoining oil and 
gas lease already owned by them.— 
Arcadia Refining Co. v. Cook, 146 S.W. 
290°767. ; 


Tex.Civ.App. Where contract for de 
velopment of oil and gas lease provided 
that if developer would make the well 
a commercial producer within three 
months, owner of lease would assign 
to him an undivided one-half interest, 
but developer caused the assignment of 
undivided interest to be released from 
escrow by false statement without hayv- 
ing made the well a producer, one who 
purchased salvaged equipment of the 
well from developer was charged with 
knowledge of limitations on developer's 
vights, and hence was not protected 
against owner’s rights as an “innocent 


purchaser for  value’’.—O’Brien  y. 
Greene Production Co., 151 S.W.2d 
900. 

Vex.Civ.App. Even though drilling of 
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same right of property, 


posed of with buyers’ 


emphasize that 
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test well by oil company under con- 
tract for, sale of part of oil and gas 
lease by oil company to individual for 
certain sum in consideration of the 
drilling of a test well be considered 
as optional with the oil company, yet, 
where the oil company Grilled the well 
as stipulated, the contract was rendered 
binding and enforceable against the 
individual.—Pettus Oil & Refining Co. 
yv. Taber, 153 S.W.2d 700, error grant- 


Where individual and oil company en- 
tered into contract for sale of part of 
oil and gas lease by oil company to in- 
dividual for certain sum in considera- 
tion of the drilling of a test well to a 
certain depth, individual was not re- 
lieved from liability under the contract 
on ground that the contract showed 
neither the acreage on which the test 
well should be drilled nor the survey, 
the county, the state, or the nation, 
since it was contemplated that well 


should be drilled on oil and gas lease. 


—Pettus Oil & Refining Co. vy. Taber, 
153 S.W.2d 700, error granted. 

Where contract for sale of a part. of 
oil and gas lease gave the seller au- 
thority to assign or reassign the con- 
tract to whomsoever the seller might 
designate without further consent from 
the purchaser, and seller, after comple- 
tion of its part of the contract, as- 
‘signed it to a third party, there was no 


_ privity” between the purchaser and the 
third party, as ‘‘privity’”’ denotes mu- 


tual or successive relationship to the 
but that fact 


would not adversely affect the third 


_ party in action of debt against the pur- 


chaser to recover the amount due under 
the contract, since the claim was not 
only “assignable” but the contract made 
it assignable.—Pettus Oil & Refining Co. 


x, Taber, 153 S.W.2d 700, error grant- 


In action of debt to recover amount 
due under a contract for sale of part 
of oil and gas lease, allegation that 
plaintiff should not be permitted to 
recover because plaintiff failed to al- 
lege or to prove good and merchantable 
title to the realty, or ability to per- 
form the contract, was ‘‘defensive mat- 


ter”, and, where it was not alleged, the 


issue would be regarded as ‘“waived’’.— 
Pettus Oil & Refining Co. v. Taber, 153 
S.W.2d 700, error granted. 
§ 740 
Okl. Failure on part of vendor of 
undivided interest in oil and gas leases 
to make tender of formal assignment 


of leases to buyers in accordance with 


contract would not preclude recovery 


-by vendor of balance of purchase price, 


where leases had been previously dis- 
consent when 
well failed to produce oil or gas.—Can- 
oe vy. Helmerich & Payne, 105 P.2d 

Tex.Civ.App. Use in a deed convey- 
ing interest in oil and gas lease of 
words “and being the same property 
and only the same property conveyed 
to the grantor herein by _ trustee’s 
deed” did not make deed a “quitclaim 
deed” since stipulation was not a limi- 
tation on conveyance to merely such ti- 
tle as grantor held, but was intended to 
grantor’s full inter- 
est in land was granted.—Guthrie v. 
Gossett, 142 S.W.2d 410. 

Tex.Civ.App. A contract to convey 
oil and gas lease on payment of one- 
half purchase price, which contained 
a forfeiture clause, was not a ‘“con- 
veyance”’, and no title, either legal or 
equitable, passed to purchaser.—Hinds 
v. Biggs, 142 S.W.2d 902. 
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Ill. Where two mortgage underwrit- 
ers sold mortgage notes, and thereaft- 
er by foreclosure decree obtained title 
to land and one underwriter who ac- 
quired other’s interest executed an oil 
and gas lease, noteholders’ successors 
could not attack validity of lease’ on 
ground that decree referred to estates 
of noteholders whose interests were 
never represented in foreclosure, it ap- 
pearing that decree made no reference 
to estates of such noteholders, decree 
being regular in form and neither de- 
eree nor pieadings or proceedings con- 
taining anything to put a purchaser 


x ye 
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upon notice of a nonjoinder.—Warford 
v. McQueen, 31 N.H.2d 599, 375 Ill. 
oie. 

Where two mortgage underwriters 
sold mortgage notes, and thereafter by 
foreclosure decree obtained title to 
land for themselves and one underwrit- 
er who acquired other’s interest exe- 
cuted an oil and gas lease, notehold- 
ers’ successors could not attack valid- 
ity of lease on ground that foreclosure 
file showed that underwriter executing 
lease was an attorney of record for 
parties in foreclosure and that sale 
was voidable because he took title after 
sale, in view of absence of facts show- 
ing any unfairness or dishonesty, and 
in view of approval of sale by _the 
court.—Warford v. McQueen, 31 N.E.2d 
599, 375 Ill. 372. F 

Where two mortgage underwriters 
sold mortgage notes, and thereafter by 
foreclosure decree obtained title to 
themselves and one underwriter who 
acquired other’s interest executed an 
oil and gas lease, lessee which had no 
notice of any equitable interest of note- 
holders or their successors was a “‘pur- 
chaser in good faith’ whose lease could 
not be attacked by noteholders’ suc- 
cessors.—Warford v. McQueen, 31 N.E. 
2d 599,.375 Ill: 372. 

N.M. In determining whether a 
landowner is estopped to claim title to 
mineral rights in land as against a 
purchaser from one in possession of 
mineral rights under a void deed, the 
only ‘possession’ to which mineral 
rights in property are susceptible is an 
entry followed by exploration for min- 
erals.—Mosley v. Magnolia Petroleum 
Co., 114 P.2d. 740, 45 N.M. 230. 

Pa.Com.Pl. Plaintiff became the own- 
er of a tract of land by deed which 
reserved the oil and gas in the follow- 
ing language: “All oil and = gas 
» . . in and under said above de- 
scribed tract of land, with the right to 
mine and remove all of said . . . 
oil and gas, and with the right to drill 
for and remove all of said . . . oil 
and gas, and with the right to drill 
for and remove all of said oil and gas, 
without . . . being liable for any 
injury to the said underlying land or 
to the structures thereon or to springs 
or water courses therein or thereon, by 
reason)... of drilling and remoy- 
ing said oil and gas and generally 
freed, clear and discharged of any servi- 
tude whatever to said overlying surface 
and anything therein or thereon.’ Sub- 
sequently the owners of the right thus 
reserved leased the oil and gas underly- 
ing the ground to defendant, said lease 
providing that wells should be located 
in the hollows or at such places as not 
to interfere with the cultivated portions 
of the land. Plaintiff sought an in- 
junction restraining defendant from 
locating a well in the middle of a wheat 
field. Held: (a) The reservation of the 
oil and gas and drilling rights in plain- 
tiff’s deed gave an absolute estate in the 
oil and gas, and the grantor, or his as- 
signees, had the right to enter on the 
premises and drill a well at any loca- 
tion; (b) Defendant having accepted a 
lease containing the covenant to place 
the wells in a hollow and not on the 
cultivated land is bound by that condi- 
tion in the lease.—Morris v. Boyd Gas 
& Oil Co., 4 Fay.L.J. 118. 


Tex.Civ.App. Under oil and gas lease 
providing that in case of default the 
lease should revert to lessors, inelud- 
ing all materials located on premises, 
reversionary clause applied only to 
personalty passing to lessee under lease 
and the personalty thereafter acquired 
which was free from claims of third 
persons, or in any event authorized 
reversion only of lessee’s interest in 
personalty, and persons furnishing ma- 
terials and supplies to assignee of lease 
had a preference lien upon materials 
and supplies furnished which had not 
become fixed as a part of the realty. 
Vernon’s Ann.Ciy.St. arts. 5452, 5473.— 
Wotola Royalty Corporation vy. Bethle- 
hem Supply Co., 152 S.W.2d 480, error 
granted, 

Persons furnishing materials to as- 
signee of oil and gas lease. and obtain- 
ing chattel mortgages which were exe- 


i é ear be i pore a °; 
cuted and filed prior to delivery 
terials possessed claims whic 
default under the lease, were unaffected 
by provision of lease that in event of 
default the lease should revert to les- 
sors, including all materials located 
on the premises. Vernon’s Ann.Ciy.St. 
arts. 5452, 5473.—Wotola Royalty Cor- 
poration v. Bethlehem Supply Co., 152 
S.W.2d 480, error granted. 

See McPherson v. McColl [1941] 2 
Dom.L.R. 130. 
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Okl. In action tried to the court to 
recover damages to leasehold estate 
by pulling of casing from oil well, and 
to recover damages for conversion of 
the casing, evidence sustained finding 
that leasehold had not been injured, 
and that plaintiff's interest in lease- 


of m 


hold did not extend to the casing.—Hi- | 


vick vy. Martin, 107 P.2d 540. 
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C.C.A.Tex. A provision in agreement 
for drilling test well, that if such well 
was a producer the drillers were ‘‘to 
have the preference of all future drill- 
ing operations at the prevailing con- 
tract price,’ was not unenforceable as 
too indefinite, where interested parties 
were actually able to understand what 
was meant and the language used was 
made certain by proof—British-Amer- 
ican Oil Producing Co..v. Buffington, 
ohe F.2d 363, certiorari denied 61 S.Ct. 

Where drillers of test well had pref- 
erential right under drilling contract to 
drill producing wells at prevailing con- 
tract price, they were under no obliga- 
tion to submit bid to company which 
bought interest in. the lease, and hence 
their telegram in reply to request for 
bid, which in effect indicated willing- 
ness to proceed under existing contract, 
did not operate as repudiation of the 
drilling contract.—British-Ameriean Oil 
Producing Co. v. Buffington, 116 F.2d 
363, certiorari denied 61 S.Ct. 826. 

A contract for drilling test oil well, 
providing that if well should be a pro- 
ducer the drillers were ‘‘to have the 
preference of all future drilling opera- 
tions at the prevailing contract 
price,’ manifested intent to burden 
the lease and development of the lease- 
hold with a preferential right in drill- 
ers to perform all future drilling oper- 
ations at prevailing contract price.— 
British-American Oil Producing Co. v. 
Buffington, 116 F.2d 363, certiorari de- 
nied 61 S.Ct. 826. 

A company which took assignments 
of interests in lease with notice, actual 
and constructive, of existence and 
terms of preferential drilling right un-' 
der contract with drillers of test well, 
and recognized the contract by asking 
drillers for bids for future drilling, 
was bound by terms of the contract.— 
British-American Oil Producing Co. v. 
Buffington, 116 F.2d 363, certiorari de- 
nied 61 S.Ct. 826. 

Where owner of oil and gas_ lease, 
after making contract for drilling of 
test well which gave drillers preferen- 
tial rights for all future drillings, sold 
his interest in lease with driller’s 
knowledge and approval, such owner 
was not liable to drillers for perform- 
ance of the contract by assignee of the 
lease.—British-American Oil Producing 
Co. v. Buffington, 116 F.2d 363, eerti- 
orari denied 61 S.Ct. 826. 

Where drillers of test oil well re- 
tained one-eighth interest in lease, and: 
were unable to drill the first of 20 pro- 
ducing wells with portable rotary 
equipment, as required by assignee of 
remainder of the lease, but were able 
to drill the other 19 wells with rotary 
equipment and were not given opportu- 
nity to do so, their damages for breach 
of eontract giving them preferential 
drilling rights on producing wells. were 
the loss ot profit on each of 19 wells, 
reduced by one-eighth.—British-Amer- 
ican Oil Producing Co., vy. Buffington, 
aoe F.2d 363, certiorari denied 61 S.Ct. 

26. 


D.C.Mont. In action for accounting 
under contract for development of oil 
and gas permits, by owner of oil and 
gas permits against company which 
was engaged in drilling and operation 


h, upon © 


‘ 


al 


c ould be limited to- 
date of assignment to company.—Van 
de Putte y. Texas Pacific Coal & Oil 
Co., 35 F.Supp. 794. , t : 

An action by owners of oil and gas 
permits against comnany engaged in 
drilling and operation of oil and gas 


wells, for accounting under contract 
‘ for development of oil and gas _per- 
. mits, was not barred by “laches,” 


where owners’ delay was due to their 

hope for an adjustment of their claims, 

= and such hope was based upon re- 
peated assurances of company that 

their complaints would be considered, 
mistakes corrected, and adjustments 

made, and there was not such an un- 

usual change in material circumstances 
as to render it inequitable to grant re- 
lief to owners, and fault for delay was 
attributable to both owners and com- 

_pany.—Van de Putte v. Texas Pacific 
~ Coal & Oil Co., 35 F.Supp. 794. 

In action by owners of oil and gas 
permits against company engaged in 
drilling and operation of oil and gas 
wells, for accounting under develop- 
ment contract providing for division of 
expenses of drilling out of proceeds 
of oil and gas produced, owners were 
not properly chargeable with one-half 
of all expenses, but only with one-half 
of some of the expensgs. _Rev.Codes 
Mont.1935, §§ 7527, 7528, 7532, 7535, 
7538, 7540, 7545, 10521.—Van de Putte 
v. Texas Pacific Coal & Oil Co., 35 F. 
Supp. 794. 

Ark. In suit to recover for drilling 
wells in search of oil under alleged 
oral contract, conflicting evidence sus- 
tained judgment for plaintiff, notwith- 
standing judgment, which was for les- 
ser amount than that sought in com- 
plaint, disclosed that court must not 
have believed all of plaintiff’s testi- 
mony or have determined that defend- 
ant was entitled to more credits for 
payments than plaintiff had given him. 
—Coker v. Simmons, 151 S.W.2d 97. 

Cal.App. A contract calling for drill- 
ing of an oil well to a specified depth 
for a stated compensation payable in 
installments during progress of the 
work was entire and not severable.— 
Big Boy Drilling Corporation y. Ethe- 
ridge, 111 P.2d 953. 


Where contract called for drilling of 
an oil well to a specified depth for a 
stated compensation payable in install- 
ments as the work progressed, and 
provided that, in event of default in 
installment payments for 90 days, con- 
tractor could eonsider default perma- 
nent and remove his drilling equip- 
ment, payment of installments was a 
“condition precedent” to further work 
on part of contractor and nonpayment 
entitled contractor to bring action on 
the contract for damages sustained 
through the breach, including loss of 
profits—_Big Boy Drilling Corporation 
vy. Etheridge, 111 P.2d 953. 


- La. In action for damages allegedly 
sustained as result of defendant’s fail- 
ure to comply with agreement to drill 
oil well to certain depth, on land cover- 
ed by mineral lease in which plaintiff 
transferred an undivided half interest 
to defendant, plaintiff failed to prove 
with certainty required by law alleged 
profits of which he was deprived: by the 
defendant’s breach of contract so as to 
entitle the plaintiff to recover such 
profits. Rey.Civ.Code, art, 1934.—Fite 
v. Miller, 200 So. 285, 196 La. 876. 
Defendant who breached contract un- 
der which he unconditionally bound 
himself to drill oil well to specified 
depth on lease owned by plaintiff and 
defendant could not escape liability for 
damages for breach of contract because 
of fact that defendant and his experts 
concluded that it had been sufficiently 
demonstrated by drilling operations 
and geological data that chances for 
discovery of oil and gas in paying 
quantities were so remote that they _be- 
lieved it would be a useless act to drill 
the well, and that the investment prov- 
ed unprofitable. Rev.Civ.Code, art. 
1934.—Fite v. Miller, 200 So. 285, 196 
La. 876. 
The measure of damages for defend- 


well: 


Loand 4) = 
ubre et to drill 
toa 1 
ed by plaintiff and defendant was the 
amount that it would have cost to drill 
the well at the time of performance, in 
absence of proof of profits of which 
the plaintiff was deprived by the breach 
of contract. Rev.Civ.Code, art. 1934.— 
Fite v. Miller, 200 So. 285, 196 La. 876. 

Where plaintiff transferred an undi- 
vided half interest in mineral lease to 
defendant who contracted to drill oil 
well to specified depth, plaintiff who 
brought action for defendant’s breach 
of the contract was entitled to recover 
as damages the full cost of drilling the 
well and defendant was not entitled to 
an allowance because of fact that under 
the terms of the sale and contract the 
defendant was to be entitled to one- 
half ownership in the well to be drill- 
ed and in the oil and gas that might be 
produced therefrom, notwithstanding 
provision of contract authorizing de- 
fendant to withhold from plaintiff's in- 
terest in first minerals produced an 
amount covering expenses of drilling. 
Rey.Civ.Code, art. 1934.—Fite vy. Miller, 
200 So. 285, 196 La. 876. 

Where plaintiff transferred an undi- 
vided one-half interest in mineral lease 
to defendant who agreed to drill well 
in search of oil or gas on the lease and 
subsequently it was determined that 
chances for discovery of oil and gas 
in paying quantities on lease were re- 
mote and defendant failed to drill 
well, plaintiff had right to reject de- 
fendant’s offer to return, the half in- 
terest in the lease and could maintain 
action for defendant’s breach of con- 
tract.—Fite v. Miller, 200 So. 285,.196 
La. 876. 

Where plaintiff assigned interest in 
mineral lease to defendant who con- 
tracted to drill well on the premises, 
the contract to drill the well was sup- 
ported by sufficient ‘‘consideration”.— 
Fite v. Miller, 200 So. 285, 196 La. 876. 

Pa. The principles of law applicable 
to mining for coal were applicable in 
construing contract for mining of lime- 
ee cat v. Kerr, 19 A.2d 382, 341 

a. : 


Pa.Super. The principles of law ap- 
plicable to mining for coal were ap- 

licable in construing contract for min- 
ing of limestone——Burke v. Kerr, 15 
A.2d 685, 142 Pa.Super. 37. 


Tex.Com.App. The general rule that 
the measure of damages for breach of 
contract is the value to plaintiff of its 
performance is applicable to a contract 
for drilling a test oil well.—Riddle v. 
Lanier, 145 8.W.2d 1094, reversing 121 
S.W.2d 655. 

Plaintiff, the holder of a block of oil 
leases, suing for breach of a contract 
to drill a test well was not entitled to 
recover the cost of drilling the well, 
though paid in advance by assignment 
of part of the leases, where plaintiff 
was. contracting primarily, not for a 
well to become his property when com- 
pleted, but for benefits to his remain- 
ing leases, and where there was no 
finding -by the jury as to plaintiff’s 
speculative and anticipated profits on 
sales, if any, during the drilling of the 
well to the agreed depth.—Riddle v. 
Lanier, 145 S.W.2d 1094, reversing 
121 S.W.2d 655. 

Plaintiff suing for breach of a con- 
tract to drill a test oil well has the 
burden of showing what the value of 
full performance would have been to 
him.—Riddle vy. Lanier, 145 S.w.2d 
1094, reversing 121 S.W.2d 655. 

In an action for breach of a contract 
to drill. a test oil well, the jury’s find- 
ing that if the well had been drilled 
to the agreed depth, plaintiff’s leases 
would have been worthless, meant, un- 
der the evidence, that if the well had 
been completed pursuant to the con- 
tract, no oil would have been discov- 
ered, as regards plaintiff's alleged 
right to recover the cost of drilling a 
well—Riddle v. Lanier, 145 S.W.2d 
1094, reversing 121 S.W.2d 655. 

In an action by the holder of 4 
block of oil leases by various land- 
owners for breach of a contract to drill 
a test well which, under a contract 
with the landowners, was to be taken 


of : 
specified depth on lease own- 
leases, 


forfeited, and the decision of the cas 


ae y , 
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as the fulfillment of the obli 
begin operations under the — 
the landowners and r 
holders were not “necessary parties. 
where the leases had long since bee 


could not affect them.—Riddle v. Lani. 
er, 145 S.W.2d 1094, reversing 121 S, 
W.2d 655. "SS Raa 

Tex.Civ.App. Where contract to drill 
oil well to depth of 3,000 feet unless +? 
owner should elect to complete or ras 
abandon well at lesser depth, pro-  — 
vided that if owner should not be 
satisfied with production at lesser 
depth than 3,000 feet, driller should ~ 
undertake with reasonable care ee 
clean hole and deepen it to depth 
not over 3,500 feet and for such deep 
ening driller should receive $2 pe 
foot, and owner requested driller t¢ 
deepen well, deepening operations 
were under original contract, and not ~ 
under a subsequent oral contract.— 
Sawyer v. Dixon, 143 S.W.2d 987, error 
dismissed, judgment correct. e APs: 

Whether driller made good faith at- — 
tempt to deepen oil well, exercis Pa 
reasonable care as required by drill- 
ing contract, which provided that if — 
owner should not be satisfied wit ; 
production at lesser depth than 3,000 
feet, driller would undertake with rea-— 
sonable care to clean the hole and ~ 
deepen it to depth of not over 3,500 
feet, was for jury.—Sawyer v. Dixon, — 
143 S.W.2d 987, error dismissed, judg- 
ment correct. ! i 

Under oil well drilling contra 
obligating driller upon completion 1 
abandonment of well to remove at his — 
own risk and expense all “materials, — 
machinery and appliances” furnished | th 
by him, the drill, pipes, ete., used to 
make up drill stem were included in © 
the terms “materials, machinery and 
appliances’’, and hence failure of drill- 
er to remove broken drill stem from — 
well because cost would be greater — 
than drill stem was worth was a 
breach of contract.—Sawyer y, Dixon 
143 S.W.2d 987, error dismissed, judg- 
ment correct. iF pit iat 

Where driller failed to remove prok-_ 
en drill stem from oil well as required 
drilling contract because cre 
would be greater than drill stem wa 
worth, and cost to remove broken dri of 
was less than contract price agreed ~ 
to be paid for drilling well, reasonable 
cost to remove broken drill stem was 
owner’s measure of damages.—Sawyer 
v. Dixon, 143 S.W.2d 987, error di 
missed, judgment correct. 

The belief of driller that no produ 
tion can be obtained from an oil w 
does not excuse driller’s nonperform 
ance of contractual obligations with : 
reference to the drilling of the well.— ~ 
Sawyer v. Dixon, 143 S.W,2d 987, erro 
dismissed, judgment correct. o 

determined 


LA 


That it was afterwards 1 
that an oil well would not produce 
would not excuse driller’s nonperform- — 
ance of contractual obligation with ref 
erence to drilling of the well.—Sawyer 
v. Dixon, 143 S.W.2d 987, error dis- 
missed, judgment. correct. \ ee 

Where oil well driller breached drill- 
ing contract by failing to remove ~— 
broken drill stem from well, and own- 
er subsequently removed broken drill | 
stem, permitting owner to recover cost 
of removing broken drill stem from 
driller precluded a recovery for value 
of the drill, pipe and equipment re- 
covered from the well and delivered 
to driller, since recovery allowed com- 
pensated owner for his loss as_ result 
of driller’s breach of contract.—Sawyer 
v. Dixon, 143 S.W.2d 987, error dis- 
missed, judgment correct, ; 


Tex.Civ.App. Under contract to drill 
well to specified depth with eight-inch 
casing, “unless excess water is en- 
countered, making it necessary to set 
extra string of casing other than the 
eight-inch”, in which event owner of 
oil lease would bear expense of addi- 
tional casing, parties must have con- 
templated contingency requiring small- 
er .casing, and hence necessity for 
smaller casing was properly submitted 
to jury, though driller might have dis- 
pensed with smaller casing by employ- 
ing expensive underreaming process, as 
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against contention that as a matter of 
law smaller casing was not “necessary”. 
—Carter v. Myers, 149 S.W.2d 248. 
Tex.Civ.App. A contract for drilling 
of oil wells on oil and gas lease, which 
provided that there should be no per- 
sonal liability on part of lessee to pay 
for drilling and that lessee conveyed to 
contractor legal and equitable title to 
21/32 of all oil produced until con- 
tractor should have received full con- 
sideration for the drilling conveyed an 
“interest in land’ and not a ‘mort- 
gage’, on issue whether contractor was 
liable for taxes on interest conveyed to 


contractor, Rev.St.1925, art. 7146.— 
Prince Bros. Drilling Co. v. Fuhrman 
Petroleum Corporation, 150 S.W.2d 


314, error refused. Ah 
The provision of contract for drilling 
oil well that well should be turned over 
to lessee in completed state to be there- 
after controlled and operated by lessee 
was not susceptible of construction 
that taxes on interest conveyed to con- 
tractor were a “cost of operation” to 
be borne by lessee, since a royalty in- 
terest is subject to taxation. Revy.St. 
1925, art. 7146.—Prince Bros. Drilling 
Co. v. Fuhrman Petroleum Corporation, 
150 S.W.2d 314, error refused. 
Tex.Civ.App. In action for breach of 
contract to drill oil well to specified 
depth within certain time, evidence 
held insufficient, as matter of law, to 
show that there was oil bearing sand 
at such depth, that failure to discover 
oil in well was due to improper drill- 
ing methods, or what value of plain- 
 tiff’s oil leases, which he was required 
to return to landowners because of 
failure to complete well, would have 
been had oil been found, so that court 
properly instructed verdict for defend- 
ant—Payne v. Holmes, 151 S.W.2d 
359, error dismissed, judgment correct. 
W.Va. Where owner of tract of real- 
_ ty conveyed it to two grantees by deed, 
excepting oil and gas, but granting to 
them, “their heirs, and assigns,’ a 
- license to use such quantities of oil 
and gas ‘fas may be required for their 
household and domestic purposes,” and 
thereafter the grantees divided the 
tract, the right created by the deed 
 ereated a dual right in the grantees 
to the consumption of domestic gas 


peal appurtenant to the land granted, and 


on the dividing of the tract by the 
- grantees the right attached to each 

moiety, in severalty, and thereafter the 
right could not be further distributed. 
-—United Fuel Gas Co. y. Moles, 11 S. 
E.2d 369. 
Sa 760 
_ Pa.Super. Under contract for opera- 
tion of gas well which limited use of 


3g free gas by owner of land on which 


well was located to such as is used 

in dwellings, such limitation implies 

that gas was to be used for ordinary 

domestic purposes.—Sanford v. Wither- 

spoon, 15 A.2d 496, 142 Pa.Super. 71. 
§ 761 

Pa.Super. Evidence was insufficient 
to establish waste of gas by lessor un- 
der gas contract giving him right to 
free gas for his dwellings so as to en- 
title lessee to an accounting for such 
waste.—Sanford v. Witherspoon, 15 A, 
2d 496, 142 Pa.Super. 71. 

Hyidence was insufficient to warrant 
a finding as to amount of gas used for 
other than domestic purposes by les- 
sor under lease entitling lessor to free 
gas for dwellings so as to entitle lessee 
to an accounting.—Sanford v. Wither- 
spoon, 15 A.2d 496, 142 Pa.Super. 71. 
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‘La.App. The act, establishing liens 
and privileges on oil wells and. leases 
and drilling equipment in favor of la- 
borers performing services in drilling 
wells and authorizing suits for wages 
due such laborers in either parish 
wherein well is located or that of de- 
fendant’s domicile or principal place of 
business, cannot be extended by impli- 
cation to demand for penalties and at- 
torneys’ fees, but suit therefor may be 
instituted and prosecuted only in court 
of defendant’s domicile, if he resides in 
state. Act No. 150 of 1920, as amended 
by Act No. 138 of 1936; Act No. 145 
of 1934.—Robin v, J. Thomas Driscoll, 
Inc., 197 So. 307. 
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Tex.Civ.App. Where plaintiff pleaded - 


that it performed services in drilling 
out a plug in an oil well owned by 
defendant, under oral contract with 
third party, and that contract was 
ratified by defendant, and defendant 
denied that it ratified the contract and 
alleged that the third party was an 
independent contractor and that any 
work done on the well was done for 
the third party, evidence, that third 
party which had contracted to place 
plug in the well had agreed to drill 
the plug out at its own expense be- 
cause it proved unsatisfactory, was 
admissible to establish defense that the 
third party was an independent con- 
tractor and that any labor performed 
by the plaintiff was performed for the 
third party.—Lange Cable Too] Drilling 
Co. v. Barnett Petroleum Corporation, 
142 S.W.2d 833. 
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Tex.Civ.App. An oil well developer 
who was entitled to interest in the well 
only if he made it commercially pro- 
ductive, but sold equipment on the 
well without having made it produc- 
tive, was not Hable to one who pulled 
casing from the well under contract 
with buyer of the equipment.—O’Brien 
v. Rese Production Co., 151 S.W.2d 
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C.C.A.3. The Circuit Court of Ap- 

eals had jurisdiction of proceeding 

y mining company to review and set 
aside order of Director of Bituminous 
Coal Division of the Department of the 
Interior denying request for exemp- 
tion from regulatory provisions of the 
Bituminous Coal Act of 1937. Bitumin- 
ous Coal Act of 1937, §§ 4-A, 6(b), 15 
U.S.C.A. §§ 834, 836(b).— Keystone Min- 
ing Co. v. Gray, 120 F.2d 1. 

A coal company entitled to exemp- 
tion from regulatory provisions of the 
Bituminous Coal Act of 1937 as a 
consumer of its own coal is not only 
exempt from regulation, but also is 
exempt from 19% per cent. excise tax 
imposed upon coal producers not code 
members. Bituminous Coal Act of 
1937, §§ 3(b), 4, 4, pt. 2(1), 4-A, 15 US. 
C.A. §§ 830(b), 831-833, 833(1), 834.— 
es one Mining Co. v. Gray, 120 F.2d 


Where Bituminous Coal  Conserva- 
tion Act of 1935 ‘had defined term 
“captive coal” as. including all coal 
produced, at a mine for consumption 
by; producer or by a subsidiary or 
affiliate thereof, omission of . reference 
to a subsidiary or affiliate in provision 
of Bituminous Coal Act of 1937 ex- 
empting from regulatory provisions 
thereof coal consumed by producer in- 
dicated intention upon part of Congress 
to exclude captive coal from the ex- 
emption. Bituminous Coal Conserva- 
tion Act of 1935, § 19, 49 Stat. 991, 
1008; Bituminous Coal Act of 1937, § 
4, pt. 2(l), 15 U.S.C.A. § 833(1).—Key- 
stone Mining Co. vy. Gray, 120 F.2d 1. 

Where coal company which was whol- 
ly owned and controlled by railroad 
company sold to railroad all of coal 
produced in coal company’s mine own- 
ed and operated by it, agency rule for 
piercing veil of corporate entity would 
not be applied, but coal company would 
be considered as a separate corporate 
entity engaged in producing, but not 
consuming coal, and hence not entitled 
to exemption from regulatory provi- 
sions of Bituminous Coal Act of 1937 
on ground that coal produced by it was 
being consumed by the producer. Bit- 
uminous Coal Act of 1937, §§ 1-21, 15 
U,S.C.A. §§ 828-851.—Keystone Mining 


Co. v. Gray, 120 F.2d 1 
C.C.A.6. Administrative tribunals, 
including Bituminous Coal Division, 


are not bound by the common-law rules 
of evidence, but the more liberal the 
practice in admitting testimony, the 
more imperative it is to preserve the 
essential rules of evidence by which 
rights are asserted or defended. Bitu- 
minous Coal Act of 1937, § 1 et seq., 15 
U.S.C.A. § 828 et seq.—Powhatan Min- 
ing Co. v. Ickes, 118 F.2d 105. 
Where right of cross-examination 
was denied by Bituminous Coal Divi- 
sion, it could not be assumed on review 


that same findings would have bre 
made if a full hearing had been grant- 
ed even though there was other evi- 
dence sufficient to support findings. 
Bituminous Coal Act of 1937, § 4, pt. 2 
(a), 15 U.S.C.A. § 833(a).—Powhatan 
Mining Co. v. Ickes, 118 F.2d 105. 

Statutory requirement that notice and 
“hearing’’ be given by Bituminous Coal 
Division means that facts and circum- 
stanees which ought to be considered 
must not be excluded, and that the 
trier of the facts must make his find- 
ings based, upon the evidence. Bitu- 
minous Coal Act of 1937, § 4, pt. 2(a), 
15 U.S.C.A. § 833(a).—Powhatan Min- 
ing Co. v. Ickes, 118 F.2d 105. 

The fact that order of Bituminous 
Coal Division might be justified on the 
merits does not obviate the requirement 
of a fair trial. Bituminous Coal Act of 
1937, § 4, pt. 2(a), 15 U.S.C.A. § 833 
(a).—Powhatan Mining Co. vy. Ickes, 
118 F.2d 105. 

Where tabulations of Bituminous 
Coal Division based on invoices filed 
with the Division were admitted in 
evidence under the broad rule that ad- 
ministrative agencies are not bound by 
the ordinary rules of evidence, the Di- 
vision should be all the more scrupu- 
lous to extend to litigant the right to 
test such evidence by the fullest cross- 
examination. Bituminous Coal Act of 
1937, § 4, pt. 2(a), 15 U.S.C.A. § 833(a). 
—Powhatan Mining Co. v. Ickes, 118 
F.2d 105. 

©.C.A.Tex. A suit by an oil com- 
pany to hold invalid and cancel orders 
of the Railroad Commission granting a 
rule 37 exception drilling permit could 
not be maintained where the trial court 
found that there had been and would 
continue for many years to be com- 
plete replacement under  plaintiff’s 
property of all the oil drawn from it, 
and there was no showing that plain- 
tiff had been or would be refused ad- 
ditional permits.—Stanolind Oil & Gas 
Co. vy. Ambrose, 118 F.2d 847. 

A suit by an oil company under stat- 
ute to cancel orders of the Railroad 
Commission granting a rule 37 excep- 
tion drilling permit could not be main- 
tained where there was a finding of the 
Commission and evidence in support 
thereof that the permit was granted to 
prevent waste. Vernon’s Ann.Civ.St. 
1936, art. 6049¢c, § 8.—Stanolind Oil 
& Gas Co. vy. Ambrose, 118 F.2d 847. 

La. The statute limiting percentage 
of open flow capacity of gas wells that 
may be taken from the wells is a law 
of conservation, not of proration, and 
a law of prohibition or limitation, not 
of obligation, and amount of produc- 
tion allowed thereunder is permissible, 
not ‘“mandatory’’. Aet No. 252 of 1924. 
—Louisiana Gas Lands y. Burrow, 1 


So.2d “518; 197" Lal 275. 
Tex.Civ.-App. Segregation of tract 
of land from another tract by their 


owner’s warranty deed, conveying fee 
title to intermediate tract to state for 
highway purposes before discovery of 
oil in area or territory wherein land 
was situated, held not “‘voluntary seg- 
regation” in violation of Railroad Com- 
mission’s statewide oil well spacing 
rule then applicable to such area, in 
absence of contention that sale of land 
for highway purposes was made to 
circumvent such rule.—Wenck»r y, 
Railroad Commission of Texas, 149 S. 
W.2d 1009, error dismissed, judgment 
correct. | 

The fact that two tracts of land were 
created by conveyance of fee title to 
land between them to state for high- 
way purposes does not affect right 
of owners of each of such tracts or 
same owner of both to develop them 
separately for oil—Wencker y. Rail- 
road Commission of Texas, 149 S.W. 
2d 1009, error dismissed, judgment cor- 
rect. 

One purchasing oil lease before dis- 
covery of oil in area wherein leased 
tract was located, without knowledge 
that lessor owned adjoining block of 
land, when Railroad Commission’s 
state-wide spacing rule then applicable 
to such area provided for drilling of 
wells at such distances as to permit 
drilling of well on such tract, had right 
to drill well thereon, though such 
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block was subdivided from such tract 
at time when block could not itself be 
developed as separate tract or might 
not be entitled to well when considered 
as part of such contiguous tract.— 
Wencker y. Railroad Commission of 


Texas, 149 S.W.2d 1009, error dis- 
missed, judgment correct, 


A tract of land of such size and 
shape as to be capable of development 
for oil, without necessity of invoking 
exception to Railroad Commission’s 
spacing rule, may be segregated from 
another tract, and such segregation 
does not constitute ‘‘voluntary segre- 
gation” in violation of such rule.— 
Wencker y. Railroad Commission of 
Texas, 149 S.W.2d 1009, error dis- 
missed, judgment correct. : 

Where report of state Railroad Com- 
mission’s examiner, who heard appli- 
eation for permit to drill oil well on 
certain tract of land as exception to 
eommission’s special spacing = rule, 
showed conflict in evidence or opinions 
as to proper place to locate well, dis- 
trict court had no power to set aside 
commission’s order denying permit and 
grant temporary injunction against 
commission’s interference with drilling 
of well at requested location, as matter 
of location of oil well, drilled under 
exception to general spacing rule, is 
left to commission’s sound discretion. 
—Wencker y. Railroad Commission of 
Texas, 149 S.W.2d 1009, error dis- 
missed, judgment correct. 

Tex.Civ.App. Under the established 
practice of the Railroad Commission, 
which was accustomed to accept in- 
ventories of fuel oil stored in earthen 
pits based on estimates of the amount 
therein stored, an owner, having filed 
an inventory based on such estimate in 
accordance with commission’s order, 
was entitled to move the oil actually 
in such pit, and not merely the amount 
thereof estimated in the inventory. 
Vernon’s Ann.Civ.St. art. 6066a.—State 
v. All the Oil and Products of Oil Situ- 
ated in Certain Pits in Upshur Coun- 
ty, 153 S.W.2d ieee refused. 

1 


D.C.Tex. The statutory provision 
deciariug unlawful the production, 
storage or transportation of oil so as 
to constitute waste did not apply to 
the voluntary acts of company in at- 
tempting to kill an abandoned wild 
well. Vernon’s Ann.Civ.St.Tex. art, 
6014.--lvey v. Phillips Petroleum Co,, 
36 F.Supp. i} 

Statutory provision relating to oper- 
ators drilling for or producing or pip- 
ing oil or gas did not cover acts of 
company in attempting to kill an 
abandoned wild well. Vernon’s Ann. 
Ciyv.St.Tex. art. 6015.—Ivey v. Phillips 
Petroleum Co., 36 F.Supp. 811. 


Texas statutory provision granting 
additional powers to Railroad Com- 
mission and saving any cause of ac- 
tion against persons. violating any 
rule, regulation or order of the comn- 
mission, and providing for actions for 
damages due to violation of statutes 
prohibiting. waste, did not apply to 
voluntary acts of company in attempt- 
ing to kill abandoned wild well, which 
was not covered by any statute, rule 
or order of the commission. Vernon’s 
Ann,Civ.St.Tex. art. 6049c, § 13.—Ivey 
Ye Phillips Petroleum Co., 36 F.Supp. 
811. 
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C.C.A.Kan. Order of the State Cor- 
poration Commission of Kansas reduc- 
ing allowable production for oil well 
and charging well with overproduction 
was presumed to be valid in collateral 
proceeding.—State Corporation Commis- 
sion of Kansas v. Wall, 113 F.2d 877. 

Oil and gas located beneath the sur- 
face of land are “natural resources” 
and the public has a definite interest in 
their preservation from waste and the 
state has power to regulate the produc- 
tion of oil and gas for purpose of pre- 
venting waste and protecting correla- 
tive rights of owners producing oil or 
gas from a common pool.—state Corpo- 
ration Commission of Kansas vy. Wall, 
113,.F.2d 877, 

Where the State Corporation Commis- 
sion of Kansas fixed amount of allow- 
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able production for oil wells which 
were in possession of receiver of prop- 
erty and estate of debtors who were in- 
volved in bankruptey proceeding, and 
District Court temporarily enjoined 
commission from enforcing commis- 
sion’s order, a deduction as over pro- 
duction from future allowables, of 
amount of oil produced by receiver in 
excess of the commission’s order during 
time injunction was in force, would not 
inflict a “penalty” on receiver or his 
trust, and District Court erred in or- 
dering commission not to charge 
against future allowables oil produced 
by receiver in excess of commission’s 
order during the time the injunction 
was in force. Bankr,Act § 74, 11 U. 
SiC. A. §' 202; Laws Kan.1939) ¢. 227.— 
State Corporation Commission of Kan- 
sas v. Wall, 113 F.2d: 877. 

C.C.A.Tex. Under Texas law, the 
Railroad Commission is primarily 
vtharged with the duty of, and vested 
with a wide discretion in, determining 
whether permit to drill an oil well 
should be granted.—Gulf Land Co. vy. 
Atlantic Refining Co., 113 F.2d 902. 

In action under Texas statute to set 
aside an order of the Railroad Commis- 
sion granting a permit to drill an oil 
well, the order must stand unless it 
appears it is unsupported by substan- 
tial evidence. Vernon’s Tex.Civ.St.1936, 
art. 6049c, § 8.—Gulf Land Co. y. At- 
lantic Refining Co., 113 F.2d 902. 

In action under Texas statute to set 
aside an order of the Railroad Com- 
mission granting permit to drill an oil 
well, the court may not substitute its 
judgment or opinion for that of the 
commission. Vernon’s Tex.Civ.St.1936, 
art. 6049c, § 8-—-Gulf Land Co. vy. At- 
lantie Refining Co., 113 F.2d 902. 

Where there has been no litigation, 
the rule of “res judicata’ may not be 
applied to prevent the railroad com- 
mission from hearing again a drilling 
permit application which it has denied 
once or even twice, but it may be ap- 
plied if there has been a judgment, 
unless the applicant shows that differ- 
ent conditions have arisen since the 
former hearing. Vernon’s Tex.Civ.St. 
1936, art. 6049¢, § 8—Gulf Land Co. v. 
Atlantic Refining Co., 113 F.2d 902. 

In suit to cancel an order of the Tex- 
as Railroad Commission granting a 
drilling permit, positive and direct tes- 
timony that well would prevent waste 
was sufficient to sustain finding to that 
effect, in absence of evidence to the 
contrary. Vernon’s Tex.Civ.St.1936, 
art. 6049c, § 8—Gulf Land Co, y. “At- 
lantic Refining Co., 113 F.2d 902. 

_The Railroad Commission of Texas 
has the right and duty, in determining 
whether a drilling permit should be 
granted on ground of waste, to consid- 
er whole question of proper adminis- 
tration of field to prevent waste taking 
into consideration questions of both 
underground and overground waste ar 
upon the whole testimony must dete 
mine whether there would be _ such 
waste as to require granting of permit. 
Vernon’s Tex.Civ.St.1936, art. 6049c, § 
8.—Gulf Land Co. y. Atlantic Refining 
Co., 113 2d 902. 

In action under Texas statute to can- 
cel an order of the Railroad Commis- 
sion granting an oil well drilling per- 
mit, court was without power to over- 
throw uncontradicted positive and di- 
rect testimony that well would prevent 
waste or to overthrow order of the 
commission based thereon. Vernon’s 
Tex.Civ.8t.1936, art. 6049c, § 8—Gulf 
Land Co. y. Atlantic Refining Co., 113 
B.2d 902. 

The Railroad Cominission of Texas is 
authorized, as statutory agent of the 
state, to conserve its resources of oil 
and gas and in doing so to prorate oil 
fields and grant permits for drilling 
and operating wells therein. Vernon’s 
Tex.Ciy.St.1936, art. 6049c, § 8—Gulf 
Land Co. y. Atlantic Refining Co., 113 
F.2d 902. 

In action under Texas statute to set 
aside an order of the Railroad Commis- 
sion granting an oil well drilling per- 
mit, where evidence supported finding, 
as basis for order, that well would pre- 
vent waste, so as to render order im- 
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mune from successful attack in a statu- 
tory action, order was also immune 
from attack on constitutional grounds. 
Vernon’s Tex.Ciy.St.1936, art. 6049c, § 
8; Vernon’s Tex.St.1936, Const. art. 1; 
U.S.C.A.Const. Amend. 14.—Gulf Land 
oe vy. Atlantic Refining Co., 113 F.2d 

D.C.Tex. That part of order by 
Railroad Commission of Texas fixing 
and allocating allowables for East Tex- 
as field, which fixed a top allowable 
of less than one per cent. to marginal 
wells, made to prevent waste, was with- 
in Commission’s power and was not ar- 
bitrary or unreasonable. Vernon’s Ann. 
Civ.St.Tex. art. 6049b.—Humble Oil & 
Refining Co. y. Railroad Commission of 
Texas, 35 F.Supp 573. 

The statute declaring that pumping 
wells of the depth that all wells have 
in the East Texas oil field, which can 
produce no more than 20 barrels per 
day in 30 consecutive days, are ‘‘mar- 
ginal wells” not to be restricted by 
Railroad Commission, is not patently 
invalid, since legislature could make a 
separate class of such wells. Vernon’s 
Ann.Civ.St.Tex. art. 6049b.—Humble 
Oil & Refining Co. v. Railroad Com-. 
mission of Texas. 35 F.Supp. 573. 

Portions of orders by Railroad Com- 
mission of Texas fixing alléwables for 
East Texas field, which prorated three- 
fourths of the allowable among non- 
marginal leases and wells on a_ flat 
basis per well, and prorated the re- 
maining one-fourth by a formula tak- 
ing account of productive capacity or 
potential and other factors, were un- 
reasonable violated statute authorizing 
proration orders, denied “due process 
of law’ and would be enjoined. Ver- 
non’s Ann.Ciy.St.Tex. art. 6049b, art. 
6049¢c, § 7; U.S.C.A.Const. Amend. 14.— 
Humble Oil & Refining Co. y. Railroad 
Commission of Texas, 35 F.Supp. 573. 

In apportioning production among | 
oil wells, the time element, the probable 
life of the wells, and present or orig- 
inal oil in place, may be given reason- 
able consideration, sacrificing property 
interests as little as may be in the ef- 
fort to achieve the public aim of con- 
servation. Vernon’s Ann.Ciy.St.Tex. 
art. 6049b; art. 6049¢, § 7; US.CA: 
Const. Amend. 14—Humble Oil & Re- 
fining Co. v. Railroad Commission of 
Texas, 35 F.Supp. 573. 

Tex.Civ.App. The division of a tract 
of land into separate subdivisions, no 
one of which could be drilled without 
an exception to spacing rule 37, after 
discovery of oil in the immediate area 
and after rule had become applicable 
to land, did not give separate owners 
of subdivisions a vested right to an ex- 
ception to rule for development pur- 
poses.—Humble Oil & Refining Co. y. 
Potter, 143 S.W.2d 135. 


Where oil had been discovered in 
immediate vicinity of a tract of land 
to which spacing rule 37 had become 
applicable, a subsequent partition of 
tract by decree of district court, agreed 
to by parties, was a voluntary subdiyi- 
sion which gave rise to no new rights 
thereunder which would permit owners 
of subdivisions to claim right to have 
oil wells drilled as exceptions to spac- 
ing rule 37 to prevent confiscation.— 
Humble Oil & Refining Co. v. Potter, 
143 S.W.2d 135. 


Where subdivisions of a tract of land 
could ‘not be considered separately in 
determining whether owners of sub- 
divisions were entitled to permits to~ 
drill oil wells as exceptions to spacing 
rule 37 to prevent confiscation, ques- 
tion. of whether confiscation would 
result without additional wells being 
drilled upon land was dependent upon 
consideration of tract as a unit and as 
it existed before subdivisions were 
made, and its relationship as a unit 
to surrounding tracts.—Humble Oil & 
Refining Co. v. Potter, 143 S.W.2d, 135. 

In suit in district court to set aside 
permits granted by railroad coimmis- 
sion for drilling oil wells as exceptions 
to spacing rule 37 to prevent confisea- 
tion, where land in controversy should 
have been considered as one tract in 
determining number and location of 
wells necessary to prevent confiscation, 
and question of necessary number of 
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additional wells, if land were treated 
as one tract, had not been presented to 
nor determined by commission, dis- 
trict court could not substitute its find- 
ings on such question—Humble Oil & 
Refining Co. vy. Potter, 143 S.W.2d 135. 
In suit by adjacent leaseholders to 
set aside permits granted by railroad 
commission for drilling oil wells as ex- 
ceptions to spacing rule 37 to prevent 
confiscation, leaseholders’ contention 
that permits should be set aside_ be- 
eause with wells previously drilled on 
tract in controversy such tract had a 
greater density than surrounding eight 
times area and that such wells were 
draining to tract as much or more oil 
than was being drained from it by 
leaseholders’ wells, could not be sus- 
tained under the evidence—Humble 
Oil & Refining Co. v. Potter, 143 S.W. 
2d 135. : 
In suit in district court to set aside 
permits granted by railroad commis- 
sion for drilling oil wells as exceptions 
to spacing rule 37 to prevent confisca- 
tion, district court could not substitute 
its findings for fact findings which 
commission had not made.—Humble Oil 


& Refining Co. v. Potter, 143 S.W.2d 


135. 
Tex.Civ.App. Where a 2.76-acre 
tract of land was voluntarily divided 
into two tracts containing 2.14 acres 
and .62 of an acre, respectively, after 
rule 37 of railroad commission relating 
to spacing oil wells had become applic- 
able to the land, neither tract was en- 
titled to an additional well as an ex- 
ception to spacing rule to develop such 
tract separately, and hence a permit for 
a second well on the 2.14-acre tract 
as an exception to spacing rule was 
invalid._Stanolind Oil & Gas Co. Vv. 
Midas Oil Co., 143 S.W.2d 138, error 


refused. 


Where railroad commission, in pro- 
ceeding for permit to drill an oil well 
as an exception to spacing rule 37, has 
improperly considered only a_volun- 
tary subdivision as entitled to _ sepa- 
rate development as such and_ has 
granted a permit to prevent confisca- 
tion as to subdivided tract alone, but 
has not determined whether combined 
subdivisions, if treated as one tract, 
would be entitled to additional wells, 
question of propriety of granting per- 
mit ordinarily should revert to com- 
mission for determination of confisca- 
tion issue on proper basis.—Stanolind 
Oil & Gas Co. v. Midas Oil Co., 1438 


 §$.W.2d 138, error refused. 


In proceeding before railroad com- 
mission for permit to drill an oil well 
as an exception to spacing rule 37, 
where uncontroverted facts showed that 
if owners of subdivided tracts, when 
such tracts are considered as a unit, in 
its relation to surrounding tracts and 
with wells already drilled thereon, have 
been given an equal opportunity with 
adjacent or surrounding tracts to re- 
eover their fair share of oil in place be- 
neath combined tracts, as a matter of 
law no confiscation results and_ there 
is nothing further for commission to 
determine on issue of confiscation.— 
Stanolind Oil & Gas Co. v. Midas Oil 
Co., 143 S.W.2d 138, error refused. 

_ In proceeding between owners of ad- 
joining leasehold interests in oil land 


_ to set aside permit granted by railroad 


commission authorizing drilling of oil 
well as exception to spacing rule 37, 
doctrine of “estoppel’’ was applicable 
to issue of confiscation as between 
owners,- since issue primarily involved 
private property rights.—Stanolind 
Oil & Gas Co. v. Midas Oil Co., 143 
S.W.2d 138, error refused. 

A permit granted by railroad com- 
mission authorizing the drilling of an 
oil well as an exception to oil well 
spacing rule 37 of the commission was 
prima facie valid, and, unless and un- 
til permit was set aside, the permittee 
had a right to drill a well under per- 
mit.—Stanolind Oil & Gas Co. v. Mi- 
das Oil Co., 148 S.W.2d 138, error re- 
fused. 

The owner of adjoining leasehold had 
a right, under statute, for protection of 
its property rights, to attack by suit 
in district court, a permit granted by 
railroad commission authorizing the 
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drilling of an oil well as an exception 
to spacing rule 37 of the commission. 
Vernon’s Ann.Ciy.St. art. 6049c, § 8.— 
Stanolind Oil & Gas Co. v. Midas Oil 
Co., 143 S.W.2d 138, error refused. 

What constitutes a reasonable time, 
not being fixed by statute, in which 
a protestant must act in suing to set 
aside a permit granted by railroad 
commission authorizing the drilling” of 
an oil well as an exception to spacing 
rule 37, and whether an unreasonable 
delay in bringing suit has damaged 
holder of permit, are fact questions 
to be determined under circumstances 
of particular case.—Stanolind Oil & 
Gas Co. v. Midas Oil Co., 143 S.W.2d 
138, error refused. 

The rule that a case involving the 
granting of a permit by railroad com- 
mission to drill an oil well as exception 
to spacing rule 37 must revert to com- 
mission, where two tracts of land 
should be treated as a unit in deter- 
mining whether a permit should be 
granted and commission has failed to 
so treat the case, does not apply where 
established facts show as a matter of 
law that, when both tracts are consid- 
ered as a unit, no confiscation of com- 
bined tracts will result without addi- 
tional wells.—Stanolind Oil & Gas Co. 
v. Midas Oil Co., 143 S.W.2d 138, er- 
ror refused. y 

Tex.Civ.App. In trespass to try title 
suit in district court of Harris county 
where plaintiffs also attacked validity 
of permit granted by railroad commis- 
sion to defendants as exception to 
spacing rule 37 and sought to enjoin 
defendants from drilling oil well under 
permit on a lot, and commission was 
not party to suit, judgment that in so 
far as plaintiffs attacked validity of 
permit, district court was without ju- 
risdiction and refusing temporary in- 
junction, was proper where district 
court found, from facts concerning 
ownership of lot, that lot belonged to 
defendants and was not involved in 
suit. Vernon’s Ann.Civ.St. art. 6049c¢, § 
8.—Lackner vy. Bybee, 144 S.W.2d 378. 

Tex.Civ.App. In proceeding under 
statute by state to confiscate oil al- 
legedly produced in violation of the 
conservation laws, wherein’ receiver 
was appointed, claim for reasonable 
rental value of tanks in which the oil 
in custody of receiver was stored was 
properly denied where there was no 
evidence that party asserting the claim 
owned the tanks or was entitled to 
any rentals that might be due for 
their use by the receiver. Vernon’s 
Ann.Ciy.St. art. 6066a.—Stegall vy. 
State, 144 S.W.2d 597. 

In proceeding under statute by state 
to confiscate oil allegedly produced in 
violation of conservation laws, wherein 
receiver was appointed, party claiming 
reasonable rental value of tanks in 
which oil in custody of receiver was 
tored was required to show, at least 

rima facie, that he was entitled to 
demand and receive the rentals either 
as owner or otherwise. Vernon’s Ann. 
Civ.St. art. 6066a.—Stegall v. State, 144 
S.W.2d 597. 


In proceeding under statute by state 
to confiscate oil allegedly produced in 
violation of conservation laws, wherein 
receiver was appointed and claim was 
asserted for reasonable rental value 
of tanks in which the oil was stored, 
if the oil was stored under rental 
agreement between owners of oil and 
owner of tanks, receiver would have 
right to adopt or repudiate that agree- 
ment, Vernon’s Ann.Civ.St. art. 6066a. 
—Stegall v. State, 144 S.W.2d 597. 

In proceeding under statute by state 
to confiscate oil allegedly produced in 
violation of conservation laws, where- 
in receiver was appointed, court could 
authorize removal of the oil to storage 
other than that in which it was held, 
regardless of whether order of receiy- 
er’s appointment granted authority to 
receiver by necessary implication to 
move the oil. Vernon’s Ann.Ciy.St. art. 
Peta suaeen v. State, 144 S.W.2d 

In proceeding under statute by state 
to confiscate oil allegedly produced in 
violation of conservation laws, where- 
in receiver was appointed, party who 


asserted right to reasonable rental — 


value of tanks in which oil was stored 
during receivership was required to 
make some demand upon receiver or 
application to court before right to 
rentals would arise, and he could not 
remain silent for nearly two years and 
then for the first time demand rentals 
for that period. Vernon’s Ann.Civ.St. 
art. 6066a.—Stegall v. State, 144 S.W. 
2a 597. 
792 


§ 

U.S.Tex. The statute making it an 
offense knowingly and _ willfully to 
make false or fraudulent statements, 
claims, ete., in any matter within the 
jurisdiction of any department or agen- 
ey of the United States covers the of- 
fenses charged in an indictment charg- 
ing that defendants willfully caused to 
be made and used verified reports false- 
ly and fraudulently stating the amount 
of petroleum produced from certain oil 
wells and received from certain pro- 
ducers, and that the reports related to 
a matter within the jurisdiction of the 
Department of the Interior, the Secre- 
tary of the Interior, and the Federal 
Tender Board No. 1, Kilgore, Texas. 
Hot Oil Act of 1935, §§ 1-5, 15 U.S.C. 
A. §§ 715-715d; Bxecutive Orders, 
March 1, 1935, Nos. 6980-B, 6980-C; 
No. 6979, 15 U.S.C.A. § 715j note; Cr. 
Code, § 35, as amended, 18 U.S.C.A. § 
80.—U. S. v. Gilliland, 61 S.Ct. 518. re- 
versing 35 F.Supp. 181. 

That the statute making it an of- 
fense knowingly and willfully to make 
false or fraudulent statements, claims, 
affidavits, etc., in any matter within the 
jurisdiction of any department or agen- 
cy of the United Statees was enacted 
when the Secretary of the Interior was 
seeking aid in the enforcement of reg- 
ulations with respect to the transpor- 
tation of “hot oil’ under the National 
Industrial Recovery Act, which the 
Supreme Court later found to be inval- 
id, does not affect the application of the 
statute to the presentation of affidavits 
and reports required by the subse- 
quently-enacted Hot Oil Act and the 
regulations duly prescribed thereunder, 
but its provisions are broad enough to 
apply to the presentation of such af- 
fidavits and reports. National Indus- 
trial Recovery Act, § 9(c), 48 Stat. 
200; Hot Oil Act of 1935, §§ 1-5, 15 
U.S.C.A. §§ 715-715d; Executive Or- 
ders, March 1, 1935, Nos. 6980-B, 
6980-C; No. 6979, 15 U.S.C.A. § 715j 
note; Cr.Code, § 35, as amended, 18 U. 
S.C.A. § 80.—U. S. v. Gilliland, 61 S.Ct. 
518, reversing 35 F.Supp. 181. 

That the penalty prescribed by the 
statute making it an offense knowingly 
and willfully to make any false or 
fraudulent statements, claims, affida- 
vits, ete., in any matter within the ju- 
risdiction of any department or agen- 
ey of the United States is greater than 
that fixed by the subsequently-enacted 
Hot Oil Act has no significance in con- 
nection with the construction and ap- 
plication of the statute to the presenta- 
tion of affidavits and reports required 
by the Hot Oil Act and the regulations 
duly prescribed thereunder, since the 
matter of penalties lay within the dis- 
eretion of Congress. Hot Oil Act of 
1935, §§ 1-5, 15 U.S.C.A. §§ 715-715d; 
Executive Orders, March 1, 1935, Nos. 
6980-B, 6980-C; No. 6979, 15 U.S.C.A. 
§ 715j note; Cr.Code, § 35, as amend- 
ed,.18 U.S.C.A. § 80.—U. S. v. Gilliland, 
61 S.Ct. 518, reversing 35 F.Supp. 181. 

The statute making it an offense 
knowingly and willfully to make any 
false or fraudulent documents, affida- 
vits, ete., in any matter within the ju- 
risdiction of any department or agen- 
cy of the United States, so far as it 
applies to affidavits and documents pre- 
sented in relation to “hot oil’, was not 
repealed by the subsequently-enacted 
Hot Oil Act, in absence of express re- 
peal or any indication of an intent to 
make the Hot Oil Act a substitute for 
any part of the earlier statute, but the 
earlier statute, with its provision con- 
cerning false and fraudulent papers, is 
a fitting complement to the Hot Oil Act 
as well as to other statutes under 
which, in connection with authorized 
action of governmental departments or 
agencies, the presentation of affidavits 
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C.C.A.3. The purpose of Bituminous 
Coal Act of 1937 was the stabilization 
of coal industry through price fixing 
and elimination of unfair competition. 
Bituminous Coal Act of 19387, §$ 1-21, 
15 U.S.C.A. §§ 828-851.—Keystone Min- 
ing Co. v. Gray, 120 F.2d 1. 

C.C.A.4. The primary purpose of the 
Bituminous Coal Act, which does not 
attempt to regulate wages, royalties, 
or any other element of the cost of 

al production, is to provide for the fixing 

of maximum and minimum prices for 
the sale of coal after it has been re- 

_Moved from the ground, and to_ sta- 

— bilize industry through price-fixing 

and elimination of unfair competition. 

Bituminous Coal Act § 1 et seq., 15 


{ U.S.C.A. § 828 et seq.—Powell v. Gray, 
114 F.2d 752. 
: In the application of the Bituminous 


Coal Act to determine whether a party 
is a “producer” within provision ex- 
empting producers who consume their 
own product from the code and price- 
fixing provisions of the act, the sub- 
stance and not the form of transactions 
is determinative, and what is in reality 
a sale to the alleged producer may 
not be camouflaged by calling it some- 
thing else. Bituminous Coal Act §§ 4, 
pt. 2(1), 4-A, 6(b), 15 U.S.C.A. §§ 833 
(1), 834, 836(b).—Powell y. Gray, 114 
F.2d 752. : 

Congress has power to regulate in- 
-terstate commerce in coal produced in 
captive mines, but has not attempted 
regulation with respect to such coal 
by the Bituminous Coal Act, which 
provides that the code and price-fixing 
provisions of the act shall not apply 
to coal consumed by the: producer or 
to coal transported by the producer to 
himself for consumption by him. Bi- 
tuminous Coal Act, § 4, pt. 2(l), 15 
U.S.C.A. § 833(1).—Powell v. Gray, 114 
F.2d 752. 

Railroad company which leased coal 
mines on royalty basis and operated 
them through independent contractors 
who assumed risks of mining and were 
paid on tonnage basis for coal, which 
was consumed by railroad company, 
was a “producer” entitled to exemp- 
tion from the code and _ price-fixing 
provisions of the Bituminous Coal Act 
under provision exempting producers 
who consume their own product, as 
against contention that railroad com- 
pany was mere purchaser of coal from 
independent contractors. Bituminous 
Coal Act, §§ 4, pt. 2(1), 4-A, 17(c), 15 
U.S.C.A. §§ 833(1), 834, 847(c).—Powell 
v. Gray, 114 F.2d 752. 

C.C.A.6. In proceeding by coal pro- 
ducers before Bituminous Coal Divi- 
sion for modifications of minimum 
prices, tabulations based on _ invoices 
filed with the Division under § 4, part 
2(a) of Bituminous Coal Act were ad- 
missible in evidence notwithstanding 
provision of act requiring that all such 
records shall be confidential. Bitumi- 
nous Coal Act of 1937, § 4, pt. 2(a), 15 
U.S.C.A. § 833(a).—Powhatan Mining 
Co. v. Ickes, 118 F.2d 105. 

In proceeding by coal produces be- 
fore Bituminous Coal Division for mod- 
ifications of minimum prices where Di- 
vision introduced in evidence tabula- 
tions purporting to be based on in- 
voices filed with the Division under 
section 4, part 2(a) of Bituminous Coal 
Act refusal to decode tabulations so 
+that coal producers could cross-examine 
as to circumstances surrounding sales 
was error, since data filed pursuant to 
such section and compiled under the 
rules are not required to be kept secret 
in adversary hearing under the Act, 
and fairness required that coal pro- 
ducers be given the underlying data. 
Bituminous Coal Act of 1937, § 4, pt. 
2(a), 15 U.S.C.A. § 833(a).—Powhatan 
Mining Co. v. Ickes, 118 F.2d 105. 

The hearing by the Bituminous Coal 
Division under section 4, part 2(a) 
carries with it fundamental procedural 


requirements and 
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ing” which includes the right to cross- 
examine. Bituminous Coal Act of 1937, 
§. 4.2 pt. v2(a)) 1bU.SIC AW § 833 (a).— 
Powhatan Mining Co. v. Ickes, 118 F. 
2d 105. ; 

C.C.A.Tex. The provision of the 
Connally “Hot Oil’ Act for a manda- 
tory injunction does not set aside pri- 
or provision incorporating by reference 
that portion of the Securities & Ex- 
change Act which authorizes the Com- 
mission to subpoena witnesses and ap- 
ply to the district court to compel their 
attendance, but the provisions are com- 
plementary and federal tender board 
organized under the Connally Act may 
in its discretion use either method in 
seeking information required to admin- 
ister the law. Connally “Hot Oil’ Act 
§§ 9, 10, 15 U.S.C.A. §§ 715h, 715i; Se- 
curities and Hxchange Act 1934, § 21, 
15 U.S.C.A. § 78u.—Graham y. Federal 
Tender Board No. 1, 118 F.2d 8. 

C.C.A.Tex. The purpose of the Con- 
nally Act is to aid the states in en- 
forcing laws limiting the amount of oil 
permitted to be produced from wells in 
designated fields by prohibiting ship- 
ment of excess oil commonly known as 
“hot oil” in interstate commerce. Con- 
nally “Hot Oil’ Act § 1 et seq., 15 U.S. 
C.A. § 715 et seq.—President of U. S, 
v. Skeen, 118 ¥.2d 58. 

The fact that investigations by Fed- 
eral Tender Board of conditions in the 
field and the requirement that those 
who engage in the production, sale and 
transportation of oil shall file reports 
and diagrams will cause inconvenience 
and expense is not an excuse for not 
complying with valid regulations 
adopted by the Board. Connally ‘‘Hot 
Oil” Act §§ 5, 10, 15 U.S.C.A. §§ 715d, 
715i.i—President of U. S. v. Skeen, 118 
F.2d 58." 

The Federal Tender Board is charged 
with the duty of enforcing the Con- 
nally ‘‘Hot Oil’ Act, and its officers 
would not be bound by the denial of 
any person operating in a particular 
field that he was engaged in interstate 
commerce, but the Board is entitled to 
make its own investigation to deter- 
mine the fact. Connally ‘‘Hot Oil’ Act 
§§ 5, 10,.15 U.S.C.A. §§ 715d, 715i.— 
aie sei of U. S. v. Skeen, 118 F.2d 


D.C.Kan. The state, in exertion of 
its police power, may legislate to pre- 
vent physical or economic waste in 
production of oil and gas, and to pro- 
tect the correlative rights of producers 
from a common pool, and may exer- 
cise a wide scope of discretion in se- 
lection of methods or means. Laws 
iano SO ea cme eile: U.S.C.A.Const. 
Amend, 14.—Bay Petroleum Corpora- 
tion v. Corporation Commission of 
State of Kansas, 36 F.Supp. 66. 

The purpose of oil proration statutes 
is prevention of waste of a natural re- 
source, and protection of the correla- 
tive rights of producers. Laws Kan. 
1939, ¢, 227.—Bay Petroleum Corpora- 
tion v. Corporation Commission of 
State of Kansas, 36 F.Supp. 66. 

D.C.Tex. The Texas waste statutes 

relating to oil and gas were enacted 
pursuant to the natural resource con- 
servation amendment to the Texas 
Constitution. Vernon’s Ann.Ciy.St. 
Tex. -arts. 6014, 6015, 6049c, § 13; 
Vernon’s Ann.St.Const, art. 16, § 59 
(a).—Ivey v. Phillips Petroleum Co., 
36 F.Supp. 811. 
' The general statutory provision de- 
elaring unlawful the production or 
storage or transportation of oil or 
gas in such manner as to constitute 
waste as defined therein does not 
limit the Railroad Commission to the 
statutory definition of waste in its 
consideration of other facts and cir- 
cumstances in making rules, regula- 
tions or orders to prevent waste of 
oil or gas. Vernon’s Ann.Civ.St.Tex. 
art. 6014.—Ivey vy. Phillips Petroleum 
Co., 36 F.Supp. 811. 

La. The statute making it unlaw- 
ful to withhold payment under mineral 
lease where lessor is last record owner, 
establishing presumption that last rec- 
ord owner is true owner and that lessee 
is entitled to minerals until suit to test 


. . i 
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must be a “full hear- _ 


_ ditions, 


title is brought, and protecting p 
chaser of minerals in making paym 
to lessor and lessee under certain con-  — 
was intended to protect les- — 
sees and purchasers in dealings with 
last record owners of lands and min 
rights and to protect lessor 
against delays in receiving royalties be. 
cause of defect in title or threat of 
litigation. Act No. 64 of 1934, §§ 1-4. 
—State ex rel. Brown v. United Gas 
Pana Service Co., 2 So.2d 41, 197 La. 
ik ' 


Under statute making it unlawful to 
withhold payment under mineral lease 
where lessor is last record owner, es- 
tablishing presumption that last recor« 
owner is true owner and that lessee is 
entitled to minerals until suit to test 
title is brought, and protecting pur 
chaser of minerals in making paymen 
to lessor and lessee under certain con-— 
ditions, actual filing of suit by Bea. 
persons is necessary to stop operative 
effect of terms of statute. Act No. 64 
of 1934, §§ 1-4.—State ex rel. Brown 
v. United Gas Public Service Co., 2 So. 
2d 41, 197 La. 616. hy 

Mich. Where contract to purchase 
natural gas provided that purchaser — 
would take and pay for a minimum — 
amount, to be fixed by stipulated for- 
mula, right to recover from purchaser | 
under such agreement was circum- 
scribed by statute prohibiting the tak ae 
ing of more than a maximum percent- 
age of the daily natural flow, and by © 
rules and regulations of Public Utilities 
Commission promulgated under such 
statute. Comp.Laws 1929, §§ 11632 e 
seq., 11635, 11639.—Wolverine Natur 
Gas Corporation y. Consumers Power 
Co., 296 N.W. 660, 296 Mich. 500. | 

One purpose of the statute regulating 
production, purchase and sale of nat- b 
ural gas is to permit equitable with- 


ah, : 


Evidence held to sustain finding that 
purchaser of gas had taken and paid 
for substantially the entire proporti 
of the total sales of gas from partic 
ular field that was allotted to such 
purchaser under proration orders, and © 
hence allowance of claim by seller of ff 
gas on purchaser’s agreement to take 
a certain minimum amount alleged nh 
exceeding the amount actually tak : 
would ‘constitute illegal “discrimina- _ 
Comp.Laws 1929, §§ 11632 et 


ce 


tion’’, pis 
seq., 11634-11636, 11638; Pub.Acts — i 
1939, No. 3.—Wolverine Natural Gas 


Corporation y. Consumers Power Co 
296 N.W. 660, 296 Mich. 500. 


v; 

Tex.Civ.App. Generally, validity of 
a permit granted by Railroad Commis- 
sion authorizing drilling of an oil well 
as exception to spacing rule 37 is refer- _ 
able to conditions as they existed at — 
time when commission acted, but such 
rule cannot give validity to a permit, 
which is invalid.—Gulf Oil Corpora- 
tion v. Smith, 145 S.W.2d 280, error 
refused. 

The mere granting of a permit by 
Railroad Commission authorizing drill- 
ing of an oil well as exception to spac-: 
ing rule 37 does not in and of itself 
make permit valid, but permit hag in 
its support every presumption of va- 
lidity unless it is set aside in manner 
prescribed by law.—Gulf Oil Corpora- 
tion v. Smith, 145 S.W.2d 280, error 
refused. 

Where permit granted by Railroad 
Commission to drill oil well as excep- 
tion to spacing rule 37 is invalid, per- 
mit does not have vitality from date 
it is issued to date of final judgment 
setting it aside, but its invalidity, no 
matter when determined, relates to 
date of its issuance, and no acts per- 
formed under it are valid, and per- 
mit, being void from beginning, can 
furnish no legal basis for sustaining 
a subsequent act or order of commis- 
sion, the validity -of which latter act 
or order must depend upon and be 
supported by former.—Gulf Oil Cor- 
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poration y. Smith, 145 §.W.2d 280, er- 

ror refused. 
Ds A permit granted defendant by Rail- 
“ road Commission to drill offset well 
‘ oo defendant’s land as exception to 
spacing rule 37 to prevent confiscation 
after commission had previously grant- 
ed a permit to owner of adjoining 
leasehold was invalid where trial court 
thereafter properly set aside as invalid 
the permit to owner of adjoining lease- 
hold, and it was immaterial that no 
suit to set aside adjoining leasehold- 
er’s permit had been commenced when 
defendant’s permit was granted.—Gulf 
Oil Corporation y. Smith, 145 S.W. 

2d 280, error refused. 

Where attack on permit granted by 
- Railroad Commission to drill oil well 
as exception to spacing rule 37 is made 
_on ground that there was no evidence 
before commission to sustain permit, 
examiner’s recommendation to com- 
mission is admissible-—Gulf Oil Cor- 
poration y. Smith, 145 S.W.2d 280, er- 

ror refused, 
In suit to set aside permit granted 
by Railroad Commission authorizing 
defendant to drill oil well as exception 
to spacing rule 37 to prevent confis- 
cation after commission had previous- 
dy granted a permit to owner of ad- 
} joining leasehold, evidence established 
aS matter of law that no confiscation 
- of defendant’s property would occur 
without well and hence permit could 
not be sustained on ground of confis- 
cation, irrespective of whether well 
of owner of adjoining leasehold was 
considered.—Gulf Oil Corporation vy. 
Smith, 145 S.W.2d 280, error refused. 
On issue of “confiscation”? with re- 
ard to permit granted by Railroad 
‘ommission authorizing drilling of 
oil well as exception to spacing rule 
to prevent confiscation, test is 
_ whether owner with wells he already 
had, has been given a fair and equal 
opportunity with other producers of 
surrounding tracts within drainage 
area to recover his fair share of oil in 
_ place beneath his tract, and if he has 
no “confiscation” results—Gulf Oil 
Corporation vy. Smith, 145 S.W.2d 280, 
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A permit granted by Railroad Com- 
mission authorizing defendant to drill 
oil well as exception to spacing rule 
» 87 to prevent confiscation could not be 

sustained on ground that without well 

a corner of defendant’s tract would 
‘be drained by wells on adjoining tracts 
where drainage from tract was more 
than compensated by drainage to tract 
_ from surrounding tracts through wells 
which defendant already had, since, 
. under circumstances, “confiscation” 
was negatived as matter of law.—QGulf 
- Oil Corporation yv. Smith, 145 S.W.2d 
- 280, error refused. 

Tex.Civ.App. The issues of waste 

_ and confiscation of property, as 

grounds for granting an oil well drill- 
ing permit as exception to Railroad 
-  Commission’s spacing rule, were issues 

of fact for determination of commis- 
sion in first instance. Vernon's Ann. 
Civ.St. art. 6049¢c, § 8.—Buckley v. At- 
lantic Refining Co., 146 S.W.2d 1082, er- 
ror dismissed, judgment correct. 

Evidence sustained findings of Rail- 
road Commission, which granted oil 
well drilling permit as exception to 
spacing rule that drilling and opera- 
tion of well were necessary to prevent 
waste and confiscation of property. 
Vernon’s Ann.Civ.St. art. 6049¢e, § 8.— 
Buckley v. Atlantie Refining Co., 146 
S.W.2d 1082, error dismissed, judgment 
correct. 

Where evidence supported findings 
of Railroad Commission that grant of 
oil well drilling permit as exception to 
spacing rule was required to prevent 
waste and confiscation of property, 
court could not substitute its findings 
for those of the commission. Vernon’s 
Ann.Civ.St. art. 6049c, § 8—Buckley y. 
Atlantie Refining Co., 146 S.W.2d 1082. 
error dismissed, judgment correct. 

In proceeding before Railroad Com- 
mission for grant of oil well drilling 
permit as exception to commission’s 
spacing rule, the question involved is 
simply the administration of spacing 


ey | 


art. 6049c, 
Refining Co., 
dismissed, judgment correct. 

While Railroad Commission has duty 
of passing in first instance upon fact 
questions involved in granting or with- 
holding of a well permit as exception 
to spacing rule, and commission’s find- 
ings are not to be set aside by court, 
where there is substantial evidence to 
support findings, courts retain juris- 
diction to pass upon all questions of 
law and also to determine whether 
commission has in any case acted in a 
clearly illegal, unreasonable, or arbitra- 


ry manner. Vernon’s Ann.Civ.St. art, 
6049c, § 8; U.S.C.A.Const. Amend. 14. 
—Buekley y. Atlantic Refining Co., 146 


S.W.2d 1082, error dismissed, judgment 
correct. 


Tex.Civ.App. On issue whether yper- 
mit to drill an additional oil well 
upon tract should be granted as an 
exception to oil well spacing rule 37 
to prevent “confiscation” of property, 
the test is whether the applicant has 
been given a fair and equal oppor- 
tunity with other producers on. sur- 
rounding tracts within drainage area 
to recover his fair share of the oil 
in place beneath his tract, and if he 
has, no “confiscation” results —Wood 
vy. Gulf Oil Corporation, 147 S.W.2d 
818, rehearing denied 149 S.W.2d 1014. 

Where validity of a permit to drill 
additional oil well as exception to 
spacing rule 87 is already under at- 
tack in a court of competent jurisdic- 
tion, Railroad Commission may not 
properly ignore jurisdiction of court 
and consider permit then under at- 
tack as basis for granting additional 
permits.—Wood v. Gulf Oil C€orpora- 
tion, 147 S.W.2d 818, rehearing denied 
149 S.W.2d 1014. 


The Railroad Commission improperly 
granted a permit to drill an additional 
oil well under exception to spacing 
rule 37 to prevent confiscation of prop- 
erty, where well potential and daily al- 
lowables for wells surrounding well 
involved were substantially the same 
and with five wells in operation, densi- 
ty of oil involved was greater than the 
eight times surrounding area and re- 
covery of oil per day per acre was 
greater than that of surrounding drain- 
age area delineated by a square or 
eirele and drilling of well involved 
wuuld materially increase such dispari- 
ty.— Wood v. Gulf Oil Corporation, 147 
S.W.2d 818, rehearing denied 149 S.W. 
2d 1014, 


Tex.Civ.App. Where court found 
that all oil in certain earthen pits was 
lawful oil and not subject to confisca- 
tion by the Railroad Commission, but 
belonged to receiver, and judgment re- 
cited that pits contained “approximate- 


ly” 57,050 barrels, but after that 
amount was removed considerable oil 
yet remained, and thereafter court 


found that approximately 26,739 bar- 
rels remained, to which receiver was 
entitled, and there was evidence that 
error in measuring the contents of such 
earthen pits varied from ten per cent, 
to thirty per cent., there was not such 
“irreconcilable conflict’ among the find- 
ings as would render unjustified a 
judgment ordering Railroad Commis- 
sion to issue tenders to receiver for the 
sale and removal of the remaining oil. 
—Railroad Commission y. Stephens, 
147 S.W.2d 879, error dismissed, judg- 
ment correct. : 


Tex.Civ.App. Although railroad com- 
mission may have refused a permit 
to drill an oil weil as an exception to 
spacing rule 37, if and when conditions 
change, leaseholder may again apply 
to, and obtain from,,commission a per- 
mit for such well if such changed con- 
dition warrants it, but, no issue of 
waste being involved, such changes 
must reasonably affect property rights 
of the leaseholder.—Railroad Commis- 
sion v. Arkansas Fuel Oil Co., 148 S.W. 
2d 895, error refused. 

Where permit to drill oil well ag an 
exception to spacing rule 37 was 


‘erable 
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granted by railroad commission on re- — 
cited ground to prevent coufiscation as 
between applicant and adjacent prop- 
erty owners, the controlling issue in- 
volved related primarily to private 
property rights of applicant and ad- 
jacent property owners, and state’s in- 
terest was to see that such property 
rights were properly protected.—Rail- 
road Commission y. Arkansas Fuel Oil 
Co., 148 S.W.2d 895, error refused. 


Where subdivision of 3.77-acre tract 
was made by an agreed judgment be- 
tween rival claimants after one oil well 
had been drilled on tract, subdivision 
constituted a voluntary subdivision, 
giving no rights thereunder to develop 
the tracts separately.—Railroad Com- 
mission v. Arkansas Fuel Oil Co., 148 
S.W.2d 895, error refused. 


No “confiscation”, as that term is 
used in statutes and rules of railroad 
commission relating to spacing of oil 
wells, results if applicant has, with 
wells already in operation, been given 
a fair and equal opportunity with oth- 
er producers on surrounding tracts 
within drainage area to recover his fair 
share of the oil in place beneath his 
tract.—Railroad Commission y. Arkan- 
sas Fuel Oil Co., 148 S.W.2d 895, error 
refused. i 

Where subdivision of 3.77-acre tract 
was made by agreed judgment between 
rival claimants after one oil well had 
been drilled on tract, so that it was 
necessary to treat the tract as one tract 
despite the subdivision, and it ap- 
peared that there were already two 
wells on tract which more than gave 
lessees a fair and equal opportunity to 
recover their fair share of the oil in 
place beneath their tract, lessee of one 
of subdivisions was not entitled to per- 
mit to operate a second well on her 
subdivision as an exception to spacing 
rule 37.—Railroad Commission y. Ar- 
kansas Fuel Oil Co., 148 S.W.2d 895, 
error refused. 

Tex.Civ.App. Evidence sustained 
Railroad Commission’s order granting 
a permit to drill a second well on a 
100-foot wide strip, which contained 
10.7 acres, as an exception to rule 37 
to prevent confiscation, where it ap- 
peared that four of nine wells on 200- 
acre tract on one side of the strip 
were staggered alongside of the strip 
at 400 feet or less, and that four of 
seven wells on 179-acre tract on other 
side of the strip were within 468 feet 
of the strip, and that such wells were 
all draining’ oil from beneath the strip. 
—Humble Oil & Refining Co. v. Ben- 
nett, 149 S.W.2d 220. 


Spacing rule 37, to afford an equita- 
ble criterion, where predicated upon 
substantially uniform underground 
conditions, presupposes a reasonably 
uniform pattern of development of the 
surrounding area.—Humble Oil & Re- 
fining Co. vy. Bennett, 149 S.W.2d 220. 

The spacing provisions provided in 
Railroad Commission’s rule 87, which 
authorized development of area on ba- 
sis of one well to ten acres without 
necessity of an exception to the rule, 
implied a finding by the commission. 
that a well would drain ten acres.— 
Humble Oil & Refining Co. v. Bennett, 
149 S.W.2d 220. 

The mere fact that leaseholders elect- 
ed to develop their leases to only half 
the density which spacing provisions of 
Railroad Commission’s rule 37 au- 
thorized, did not afford sufficient 
ground for them to insist that an ad- 
joining leaseholder’s rights were ref- 
to drilling pattern adopted 
by them, instead of drilling pattern 
authorized by the Commission.—Hum- 
ble Oil & Refining Co. vy. Bennett, 149 
S.W.2d 220. ‘ 

Where Railroad Commission granted 
application for permit to drill well as 
an exception to spacing rule 37 to pre- 
vent confiscation, commission retained 
jurisdiction to control drilling thereof 
so as to prevent waste and confiscation, 
and hence whether adjoining leasehold- 
ers were entitled to haye maximum 
depth of well limited was matter for 
commission to determine.—Humble Oil 
ah a Lt Co. vy. Bennett, 149 S.W.2d 


Pp 

i onsidered auechon wheth- 

i aximum depth of well should be 

“ormatted: Court of Civil Appeals, on ap- 

peal from Railroad Commission’ s order, 

could not determine the question — 

Humble Oil & Refining Co. v. Bennett, 
149 S.W.2d 220. 


Tex.Civ.App. In action to enforce 
mandatory statutory duty, such as that 
of oil producers, refiners, etc., to make 
their books and records available to 
railroad commission for inspection 
a whenever reasonably demanded thereby 
> - for purposes authorized by conserva- 
- tion statutes, the status quo to be pre- 

served is not condition of rest, but 
of action, disturbance of which lies, 
not in mandatorily enjoining compli- 
ance therewith, but in failing or refus- 
_ing to comply, so that temporary in- 
- junction may be resorted to for pur- 
pose of obtaining all relief sought in 
main action, such injunction may be 
mandatory, and it may be granted ex 
parte where situation otherwise war- 
rants it. Vernon’s. Ann.Civ.St. art. 
6049¢c, § 5; art. 6049e, § 13.—McMur- 
rey Refining Co. v. State, 149 S.W.2d 
276, error refused. 

The statute authorizing railroad com- 
mission to examine books and records 
of all crude oil producers, refiners, ete., 
as often as deemed necessary for pur- 
pose of ascertaining facts concerning 
matters specified therein, imposes im- 
perative continuing duty on all such 
persons to make their records acees- 
sible to commission for inspection at 
all reasonable times when demanded by 
commission in connection with its du- 
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ties in administering conservation 
statutes. Vernon’s Ann.Civ.St. art. 
6049¢e, § 5—McMurrey Refining Co. y. 


State, 149 S.W.2d 276, error refused. 

The statute requiring Attorney Gen- 
eral to bring suit in state’s name to 
restrain violation of conservation laws 
and providing that Railroad Commis- 
sion, in such suit, may obtain such in- 
junctions, including temporary injunc- 
tions, as facts warrant, authorizes is- 
suance of temporary injunction to en- 
force obedience to statute imposing 
duty on oil producers, refiners, etc., to 
make their records accessible to com- 
“mission for inspection at all reason- 
able times on commission’s demand. 
Vernon’s Ann.Civ.St. art. 6049c, § 5; 
art. 6049e, § 13.—McMurrey Refining 
Co. v. State, 149 S.W.2d 276, error re- 
fused. 


In state’s suit by railroad commis- 
sion to enforce statutory provisions for 
inspection of records of oil producers, 
refiners, etc., by commission, the peti- 
tion, alleging that defendant refining 
eompany purehased, stored, transport- 
ed, produced, sold, and refined oil, gas, 
and products thereof stating substance 
of applicable statutes, and alleging ne- 
cessity for examination of defendant’s 
records in connection with commission’s 
duties in administering conservation 
laws, demands for such inspection, re- 
fusal thereof, and irreparable damage 
to plaintiff, Without adequate remedy 
at law, unless defendant be mandato- 
rily enjoined, was sufficient to support 
issuance of temporary mandatory in- 
junction directing defendant to exhibit 
and deliver its record books to com- 
mission, after notice and _ hearing. 
YVernon’s Ann.Civ.St. art. 6049c, § 5; 
art. 6049e, § 13.—McMurrey Refining 
Co. v. State, 149 8.W.2d 276, error re- 
fused, 

A petition by state for temporary 
fnandatory injunction, directing oil re- 
fining company to deliver its record 
books to Railroad Commission for in- 
spection, held insufficient to support ex 
parte mandatory injunction without 
notice and hearing, in absence of al- 
legation of any fact warranting infer- 
ence that delay incident to notice and 
hearing would work irreparable in- 
jury to or extreme hardship on state. 
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Vernon’s Ann.Civ.St. art. 6049c, § 5; 
art. PAV eS 13.—McMurrey Refining 
Co. State, 149 S.W.2d 276, error re- 


Taied 


erroneous as to portion requiring comh- 


road Commission for inspection, was 
pany to deliver possession of certain 
books and records to commission or its 
agents, as statute provides only for 
examination of books and_ records. 
Vernon’s Ann.Civ.St. art. 6049c, § 5; 
art. 6049e, 13.—MecMurrey Refining 
oh 4 State, 149 S.W.2d 276, error re- 
used. 
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D.C.La. Where an individual and a 
corporation each owned one half inter- 
est in an oil lease and each paid halt 
of labor and all costs of production and 
partnership was formed for purpose of 
drilling an oil well, an ordinary “‘part- 
nership” existed and the partners were 
not. bound in solido for the debts of 
the partnership but the liability of 
each partner was limited to his virile 
share. Civ.Code La. art. 2826.—Lang- 
ston vy. Red Iron Drilling Co., 38 F. 
Supp. 136. 

Cal.App. In lessor’s action to recoy- 
er the reasonable rental value of oil 
well drilling equipment, evidence was 
sufficient to sustain finding that lessee 
of oil property from whom lessee of 
equipment subleased the property on 
which the well drilling equipment was 
used, and who took an active interest 
in the drilling operations, was a ‘‘part- 
ner by estoppel” within the meaning of 
the statute, and hence obligated to les- 
sor of well drilling equipment under 
the contract of lease. Civ.Code, § 2410. 
—Foster vy. Fisher, 111 P.2d 935. 

In lessor’s action to recover reason- 
able rental value of oil well drilling 
equipment, evidence was insufficient to 
support a finding that person who fi- 
nanced the drilling operations was a 
“Joint adventurer’ or ‘partner by es- 
toppel” with lessee of well drilling 
equipment, so as to be obligated to 
lessor under written contract of lease 
of equipment. Civ.Code, § 2410.— 
Foster v. Fisher, 111 P.2d 935. 


Kan. In action to dissolve alleged 
partnership and to obtain an account- 
ing, evidence established existence of 
general partnership and justified ap- 
pointment of receiver for oil properties 
which constituted only remaining part- 
nership property on ground that there 
was danger of the property being lost, 
removed or materially destroyed. Gen, 
St.1935, 60-1201, subds. 1, 6.—David- 
Rel v. Shaffer, 113 P.2d 90, 153 Kan. 

Mich. In drilling contractor’s action 
to recover a sum claimed to be due 
for work and laboreand use of drilling 
tools in connection with an oral con- 
tract for deepening an oil well, where 
contractor claimed that defendants 
were either a mining partnership or 
were engaged in a joint venture there- 
by being jointly and severally liable 
to contractor, evidence warranted con- 
clusion that contractor contracted 
with defendants individually where- 
by each defendant was to pay half 
of expenses of deepening of well, 
and hence directed verdict for indi- 
vidual defendant was proper, where 
such defendant had paid his half of 
expenses.—Henédershott v. Dale Leon- 
ard Prospecting ‘Co., 299 N.W. 110, 
298 Mich. 367. 

Tex.Civ.App. Persons agreeing that 
one of them should own one-eighth 
interest, and the other remaining in- 
terest, in oil lease procured by them, 
were ‘partners’, though by mutual 
agreement they placed record title to 
lease in common-law trust syndicate, 
with owner of larger interest as sole 
trustee, in order to enhance interest 
of both, and transaction was at least 

a “joint. adventure’ controlled by same 
tiles of law as partnership so far as 
parties are concerned.—Perpetual Roy- 
alty Syndicate v. Albritton, 149 S.W. 
2d 700, error dismissed, judgment cor- 
rect. 

See Se ha) v. Binns [1940] 4 Dom. 
64 


BO ae, 

§ 801 
D.C.La. Under Louisiana law, an 
unrecorded conveyance of a mineral 


tion in reorganization was utterly, 


2 eon 3 
d fiver its record books to state Rail- 


lease by a 


and void in so far as the “rights 0) 
creditors of the partnership to pr 
against the property were cone 
and hence an oil company havi FENG 
claim against partnership could igno e 
the unrecorded deed to the corpora 
and attach the property for the debt of © 
the partnership. Civ.Code La. 
2264, 2266.—In re Richards & 
way, 35 F.Supp. 51. 
D.C.La. Where an individual and 
corporation each owned one half inte ; 
est in an oil lease and each paid half 4 : 
labor and all costs of production an i 
partnership was formed for purpose, 
of drilling an oil well, an ordinary 
“partnership” existed and the arene 
were not bound in solido for the de 
of the partnership but the liability 
each partner was limited to his i 


share, Civ.Code La. art. 2826.—Lang. ; 
ston v. Red Iron Drilling Co., 38 F. — : 
Supp. 136. Dee 

Mont. In agreement for mining joint col 


adventure limitation on one party’s me 
bility for debts of the enterprise bs Ss 
immaterial as respects partnership | 
bility for wage claims, in abeedeai 1 
showing that wage claimants had. 
tice of such limitation.—Rae v, 
eron, 114 P.2d 1060. 
§ 805 
Tex.Civ.App. When sale of oil 
owned by two partners or joint ac 
venturers, who placed. record tit 
thereto in common-law trust syndi 
with one of them as sole truste 
not consummated after trustee advis 
co-owner of offer to purchase lea 
and such owner sent bank lett ; 
interest, attached to draft on the ae oS i 

_be- 


0 
resulted in legal fraud against s 
owner, who was thereby denne of 
privilege of holding his interest and re- 
ceiving his pro rata part of larger sum 
for which lease was subsequently sold 
to another than  offeror.—Perpetua , 
Ree? Syndicate vy. Albritton, 149 S. 
W.2d 700, error dismissed, judgmen é 
correct. ti 
wee Winsby v. Tait [1941] 2 Gee te 
ales 
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coal mining partnership with ae as- 
signed one-half of his interest in ¢§ 
lease to the plaintiff, the latter 
nishing $300.00 for working capi 
and the plaintiff received no wage 
his work and was unable to obtain 
accounting, the court granted the p 
tion and directed that a receiver 


parties from assigning or disposing 
their interests, and provided for 
accounting by the defendant. —Seandol 
Vv; “Scandola, 20 Wash. 197. Sane 


§ 822 = 
Cal. Where trustee of common-law 
trust owning mining claims attempted — TS, 
to loeate one of claims in name 
plaintiff, the location in name of — 
plaintiff had full legal effect in aUsendel 
of any repudiation by the cestui que 
trust of act of trustee in locating for — 
plaintiff.—Siedletz v. Griffith, 114 P.2d ; 
598, prior opinion 106 P. 2d 57. 
Cal. App. In lessor’s action to recov- ‘ 
er reasonable rental value of oil well 
drilling equipment, evidence was in- 
sufficient to support a finding that per- 
son who financed the drilling opera- 
tions was a ‘joint adventurer” or 
“partner by estoppel” with lessee of 
well drilling equipment, so as to be 
obligated to lessor under written con- 
tract of lease of equipment. Civ. coe 
2410.—Foster y. Fisher, 111 P.2d 93 
Cal.App: Where geologist BGS els 
oil scout that certain land was a valu- 
able oil prospect, scout convinced cor- 
poration’s agent, and corporation ob- 
tained permit from eity to drill for oil’ 
on such land after its agent had agreed 
that geologist ,.should have share in = 
profits realized under permit, corpora- . 
tion could not defend geologist’s suit i 
for accounting on ground that geolo- 
gist’s methods, in determining wheth- 


\ | . Mich. 
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er land was oil bearing, were unscien- 
tific—Dutton yv. Interstate Inv. Corpo- 
ration, 113 P.2d 492. , 

Cal.App. Where holder of federal oil 
and gas prospecting permit proposed to 
lease one tract covered by permit and 
to enter into partnership or joint ad- 
venture with prospective lessee with re- 
spect to other tract, contingent upon 
prospective lessee’s entering into lease 
satisfactory to holder of permit with 
respect to first tract, the fact that a 
lease was never executed because’ the 
terms thereof could not be agreed up- 
on between the parties did not entitle 
prospective lessee to one-half of re- 
turns received by holder of permit as 
result of drilling agreement with third 
. party on theory that all property cov- 
ered by permit was handled on a joint 
adventure basis.—Beck v. Cagle, 115 
Pi2d 613. 

Where action to require holder of 
federal oil and gas prospecting permit 
to account for money and property re- 
ceived by reason of transactions with 
regard to such permit was not com- 
menced until more than four years aft- 
er holder of permit indicated by words 
and deeds that she no longer was deal- 
ing with plaintiff with respect to leas- 
- ing to plaintiff a portion of tract cover- 

ed by permit or entering into joint 
adventure with plaintiff with respect 
thereto, such action was commenced too 
late——Beck v. Cagle. 115 P.2d 613. 

The rule that a person may not with- 
hold his claim, awaiting the outcome 
of an enterprise, and then, after a de- 
cided turn has taken place in his fa- 
vor, assert his interest is applied with 
great strictness in the case of mining 

property, which is of a specially pre- 
carious nature and is exposed to the 
utmost fluctuations in value.—Beck vy. 
Cagle, 115 P.2d 613. 

Where holder of feceral oil and gas 
prospecting permit was held not liable 
to account to plaintiff with whom hold- 
er of permit had negotiated with a view 
to leasing portion of tract covered by 


- permit and entering into joint adven- 


ture with plaintiff with respect to oth- 
er portion of tract, an oil company, 
with whom holder of permit entered 
into a drilling agreement following 
termination of negotiations with plain- 
tiff, could not be held liable to plain- 
tiff—Beck v. Cagle, 115 P.2d 613. 
Kan. A conveyance by landowner to 
oil company of all oil, gas and mineral 
rights in consideration of an interest 
in a royalty pool in the same propor- 
tion as the number of acres bore to the 
number of acres comprising the royalty 
' pool was not invalid as unconscionable 


. or intrinsically fraudulent.—Kichman 
iv. Landowners, Oil Ass’n, 113 P.2d 
M1056, 153. Kan..791. 


Where it appeared that par- 
‘ticipants in oil royalty pool were own- 
ers of certain royalty interest, that all 
participants belonged to a_ restricted 
_ class limited to those having rights in 
land of certain definite prescribed area, 
that they determined to pool one-half 
their rights in royalties in oil that 
might be produced in lands owned by 
any of them, that each owner agreed to 
sacrifice his right in royalties in his 
own land in return for acquisition of 
rights to an undivided interest in rights 
of the whole of the lands of all the 
owners, and that expenses were to be 
paid out of proceeds received for the 
oil before proportionate dividends were 
paid to pool members, the parties in- 
tended to enter into a “joint adven- 
ture’ and the agreement between them 
constituted a joint adventure.—Hath- 
away v. Porter Royalty Pool, 295 N. 
W. 571, 296 Mich. 90. 


Mich. In drilling contractor’s action 
to recover a sum claimed to be due 
for work and labor and use of drilling 
tools in connection with an oral con- 
tract for deepening an oil well, where 
contractor claimed that defendants 
were either a mining partnership or 
were engaged in a joint venture there- 
by being jointly and severally liable to 
contractor, evidence warranted conclu- 
sion that contractor contracted with 
defendants individually whereby each 
defendant was to pay half of expenses 
of deepening of well, and hence direct- 
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ed verdict for individual defendant was 
proper, where such defendant had paid 
his half of expenses.—Hendershott v. 
Dale Leonard Prospecting Co., 299 N. 
W. 110, 298 Mich. 367. 

Mont. An agreement between part- 
nership which held option for lease of 
mining property and syndicate, where- 
by syndicate would furnish funds for 
test operations and if test was_ suc- 
cessful, syndicate would be repaid and 
corporation would be formed in which 
syndicate and partnership would have 
equal amount of shares, resulted in 
“joint adventure’? and not a mere 
“loan”, and hence parties thereto were 
liable for wages and rental charges in- 
curred within scope of the venture.— 
Rae v. Cameron, 114 P.2d 1060. 

In agreement for mining joint ad- 
venture, limitation of liability of one 
party on funds to be advanced during 
test stage of venture was inapplicable 
to claims for wages and rental in ab- 
sence of showing whether such claims 
were incurred during the test stage or 
some other stage.—Rae v. Cameron, 114 
P.2d 1060. 

Tex.Civ.App. Persons agreeing that 
one of them should own one-eighth in- 
terest, and the other remaining inter- 
est, in oil lease procured by them, were 


“partners”, though by mutual agree- 
ment they placed record title to lease 
in common-law trust syndicate, with 


owner of larger interest as sole trus- 
tee, in order to enhance interest of 
both, and transaction was at ‘least a 
“joint adventure’ controlled by same 
rules of law as ‘partnership so far as 
parties are concerned.—Perpetual Roy- 
alty Syndicate v. Albritton, 149 S.W.2d 
700, error dismissed, judgment correct. 

When sale of oil lease, owned by two 
partners or joint adventurers, who 
placed record title thereto in common- 
law trust syndicate, with one of them 
as sole trustee, was not consummated 
after trustee advised co-owner of offer 
to purchase lease and such owner sent 
bank letter ‘of interest, attached to 
draft on syndicate for offered price 
of his interest, it became trustee’s duty 
to inform co-owner of such fact and 
his failure to do’ so resulted in legal 
fraud against such owner, who was 
thereby deprived of privilege of hold- 
ing his interest and receiving his pro 
rata part of larger sum for which lease 
was subsequently sold to another than 
offeror.—Perpetual Royalty Syndicate 
v. Albritton, 149 S.W.2d 700, error 
dismissed, judgment correct. 

§ 824 

Ark. Evidence sustained finding that 
stockholder of foreign mining corpo- 
ration not authorized to do business 
in Arkansas purchdsed lands for the 
corporation and purchased machinery 
and equipment which was placed on 
the land and paid for work and labor 
on the property and was not repaid by 
the corporation or anyone for the ex- 


penditure, and that power of attorney 


under which third party conveyed cor- 
poration’s property to another was 
void, and that deed executed by him 
was invalid, and warranted decree that 
the property should be delivered to 
the stockholder subject to the right of 
the corporation or its stockholders to 
redeem the property by the payment to 
the stockholder within: 30 days of the 
amount paid out for the property, la- 
borers, machinery, receivers fee and 
court costs.—Kendrick vy. Gold, 150 S. 
W.2d 211. 

Cal.App. The directors of a corpo- 
ration have no authority to give away 
the corporation’s property, and have 
no authority to abandon a mining 
claim, without the consent of the stoek- 
holders.—Crane v. French, 104 P.2qd 53. 
39 Cal.App.2d 642. 


Idaho. Where mining company vol- 
untarily placed its vice president and 
secretary in such position as to justify 
lenders in assuming that they had au- 
thority to acknowledge corporation’s 
indebtedness and thereby toll bar of 
the statute of limitations, and with full 
knowledge of facts accepted benefits of 
their acts and thereby ratified them, 
corporation was “estopped” from deny- 
ing authority of officers to so act.—Gore 
v. Richard Allen Min. Co., 105 P.2d 735. 


U iat oe = 
Tex. In suit for title and possession 
of oil and gas leasehold estate and for 
value of a portion of the oil produced 
therefrom, wherein rights of parties 
depended on location of boundary line 
between adjoining sections, evidence 
that oil companies engaged in develop- 
ing the property used agreed division 
line for drilling of their wells, estab- 
lished that express agreement. by en- 
gineers fixing division line was rati- 
fied and adopted by the companies.— 
Gulf Oil Corporation v. Marathon Oil 
Co., 152 S.W.2d 711, modifying Marathon 
Oil Co. v. Gulf Oil Corporation, 130 S. 
W.2d 365. ia 
Tex.Civ.App. The statutes prohibit- 
ing corporations owning public pipe- 
lines from engaging in production of 
oil and gas but permitting ownership 
of private pipelines by corporations en- 
gaged in producing, reflect legislative 
intent to exempt private lines from 
primary burdens of the statutes. Ver- 
non’s Ann.Civ.St. art. 1495 et seq.— 
Col-Tex Refining Co. v. Hart, 144 8. 
W.2d 909, error refused. 


Tex.Civ.App. An oil company’s pres- 
ident, expressly authorized by stock- 
holders’ resolution to sell and convey 
any property of corporation on such 
terms as he might determine, was au- 
thorized to make contract to delivar 
specified portion of corporation’s share 
of oil produced and marketed from cer- 
tain leases, in which it had working 
interest, to petroleum geologist until he 
received stated sum per acre for his 
services to corporation.—Texas Con- 
servative Oil Co. y. Jolly, 149 S.W.2d 
265 


Tex.Civ.App. In physician’s action 
against drilling company for medical 
and surgical services rendered com- 
pany’s injured employee at request of 
another employee, recovery can be had 
if the other employee requested physi- 
cian to go to bedside of injured em- 
ployee, regardless of whether the oth- 
er employee had express or implied -au- ' 
thority to make the request and regard- 
less of whether there was an express 
or implied promise to pay.—Clay Drill- 
ing Co. v. Furman, 150 S.W.2d 869. 
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C.C.A.Or. Where it appeared that” 
seller of stock had been re-elected di- 
rector but failed to .qualify, that sell- 
er was an experienced miner and better 
informed than buyer, who was director 
of corporation, concerning possibilities 
of mining property owned by corpora- 
tion and had equal means of informing 
himself of current developments, that. 
seller was moving party in effecting 
sale of stock, that sale was negotiated 
during time when another company in- 
terested in purchasing mercury mines 
was inspecting mine, that sale was 
completed in fall of 1935, and that on 
exercise of option taken by the other’ 
company, the following spring, the 
buyer received a sum in excess of $40,-° 
000 for stock acquired from seller for 
$5,000, seller was not entitled to an’ 
accounting of profits, under Oregon 
law.—Hayes v. Kelley, 112 F.2d 897. 

Statement in letter of buyer of stock 
of mining company to seller that “there 
has been no change in conditions such 
as to alter the first offer I made you” 
was not a representation that condi- 
tions at the mine remained unchanged, 
so far as concerned seller’s right to an 
accounting of profits inuring to buyer 
on resale of stock.—Hayes v. Kelley, 
112 F.2d 897. 

Ark. Evidence sustained finding that. 
stockholder of foreign mining corpora- 
tion not authorized to do business in 


Arkansas purchased lands for the cor--- 


poration and purchased machinery and 
equipment which was placed on the. 
land and paid for work and labor on 
the property and was not repaid 
by the corporation or anyone for the 
expenditure, and that power of attor- 
ney under which third party conveyed 
corporation’s property to another was 
void and that deed executed by him 
was invalid, and warranted decree that 
the property should be delivered to the 
stockholder subject to the right of the 
corporation or its stockholders to re- 
deem the property by the payment to 
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W.2d 211. : 


Where stockholder who made certain 
expenditures on behalf of foreign min- 
ing corporation not authorized to do 
business in Arkansas sought to have 
title revested in stockholder as trustee 
and to have interest of defendants es- 
tablished and other stockholders did 
not request court to make finding as 
to their interests, chancellor did not 
err in determining stockholder’s inter- 
est without determining the _ interest 
of other stockholders.—Kendrick  y. 
Gold, 150 S.W.2d 211. 

Cal. A director or officer of a min- 
ing corporation was not, as director or 
officer, an “express trustee” of corpo- 
ration’s property, where director or 
officer had no title to property in his 
charge.—Bainbridge v. Stoner, 106 P. 
By 

If defendant, while director of a 
mining corporation, acted in defend- 
ant’s own interests and in defiance of 
rights of corporation and its stock- 


holders in acquiring title to corpora- . 


tion’s property, there was no presumed 
intention which would make defendant 
a “resulting trustee’ of property, and 
hence defendant became a “‘construc- 
tive trustee’ of property for _ benefit 
of corporation and its stockholders. 
Civ.Code, § 2224.—Bainbridge v. Ston- 
er, 106 P.2d 423. : 

Cal.App. In action for fraud in pur- 
chasing plaintiffs’ stock in oil com- 
pany, of which defendants were presi- 
dent and directors, without informing 
plaintiffs of defendants’ negotiation 
and completion of deal with another 
corporation for profitable oil and gas 
sublease, evidence held sufficient to 
take to jury question whether deal 
was corporate transaction or personal 
matter of president and director mak- 
jing initial payment to lessee.—Martin 
v. Tully, 112 P.2d 282. 

In action for fraud in purchasing 
plaintiffs’ stock in oil company with- 
out informing them of defendant presi- 
dent’s and directors’ negotiation and 
completion of deal for acquisition of 
profitable oil and gas sublease by such 
company, evidence, including com- 
pany’s fiscal statement and _ factors 
making up price paid for stock, held 
sufficient to take to jury question as 
to value of stock, unaffected by sub- 
lease.—Martin y. Tully, 112 P.2d 282. 

In action for fraud in purchasing 
plaintiffs’ stock in oil company without 
informing them of defendant presi- 
dent’s and directors’ negotiation and 
completion of deal for acquisition of 
profitable oil and gas sublease by com- 
pany, evidence held sufficient to take 
to jury question of value of company’s 
holdings, including sublease, as basis 
for finding of damages in amount of 
difference between value of stock and 
amount plaintiffs received therefor.— 
Martin y. Tully, 112 P.2d 282. 


Colo. A corporation may not ques- 
tion the validity of a mortgage other- 
wise valid on the ground that such 
mortgage violated statute prohibiting 
the encumbering of the principal ma- 
chinery incident to production from a 
mine or plant of a corporation without 
approval by the stockholders thereof. 
735 C.S.A. c. 41, § 27(e).—Gallup v. 
Pring, 116 P.2d 202. 


The stockholders of a corporation 
alone are authorized to avoid a mort- 
gage for violation of statute prohibiting 
the inecumbering of the principal ma- 
chinery incident to production from 
a mine or plant of a corporation with- 
out approval by the stockholders there- 
of. °35 C.S.A. c. 41, § 27(e).—Gallup v. 
Pring, 116 P.2d 202. 

The right of stockholders to urge the 
illegality of a mortgage for violation 
of statute prohibiting the encumbering 
of the principal machinery incident to 
production from a mine or plant of a 
corporation without the approval of the 
stockholders thereof may be waived, 
and such right is also subject to ratifi- 
cation and estoppel. ’35 C.S.A. ec. 41, § 
27(e).—Gallup v. Pring, 116 P.2d 202. 

Where majority stockholder and his 
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money loan 1 to mining company on the 
security of a chattel mortgage on cer- 


~ tain machinery and equipment of the | 
company, such majority stockholder in . 


a suit, which was not commenced until 
more than eight years after the giving 
of such mortgage, was 
from denying the validity of such mort- 
gage on the ground if violated statute 
prohibiting the encumbering of the 
principal machinery incident to produc- 
tion from a mine or plant of a corpora- 
tion without approval by the stockhold- 
ers thereof. ’35 C.S.A. ¢c. 41, § 27(e).— 
Gallup v. Pring, 116 P.2d 202. 

Del. In order to uphold extraordina- 
ry veto power conferred on class A 
stock of an oil company, some provi- 
sion of law was required to be found 
which, either by express words or nec- 
essary intendment, authorized creation 
of such power.—Aldridge v. Franco 
Wyoming Oil Co., 14 A.2d 380, sustain- 
TIE) eG CACO Aino! 

Where charter of oil company was 
amended so as to provide for class A 
stock and common stock, which were 
to have same rights except that no 
person should be elected a_ director 
against whom 40 per cent. of votes of 
outstanding class A stock were cast, 
provision relating to voting rights of 
class A stock, construed as requiring 
an election to determine will of stock- 
holders generally and a second elec- 
tion in which holders of class A stock 
could express their disapproval or rati- 
fication of directors elected at general 
election, was invalid as not authorized 
by statute. Rev.Code 1935, §§ 2045, 
2062.—Aldridge vy. Franco Wyoming 
aes Co., 14 A.2d 380, sustaining 7 A.2d 

Ind.App. Where action for injuries 
was instituted against a mining com- 
pany and plaintiff subsequently filed 
second amended complaint naming as 
defendant a corporation alleged to 
have operated mine under pretended 
lease to mining company which was 
not made a party defendant, and sum- 
mons was not served upon corpora- 
tion, the service of summons in the 
action originally instituted against 
mining company upon an _ individual 
who was an officer in mining company 
and corporation was not sufficient to. 
bring corporation before court. Burns” 
Ann.St.1933, § 2-802.—Deep Vein Coal 
Co. v. Dowdle, 29 N.E.2d 806. 

Or. Minority stockholder, after act- 
ing on board of directors as a member 
thereof from organization of mining 
corporation to its last directors’ meet- 
ing, was in no position to complain 
of corporate structure which he assist- 
ed in forming.—Horner y. Pleasant 
Creek Mining Corporation, 107 P.2d 
989, rehearing denied 109 P.2d 1044, 


Tex. A broker had a cause of action 
against oil company for compensation 
for services in helping to procure min- 
eral lease, notwithstanding that no 
contract existed between company and 
broker and that company came into 
existence after broker’s services were 
rendered, where broker had contract 
with corporation’s president to receive 
a part of commissions earned from fu- 
ture mineral leases, and company with 
knowledge of broker’s services, and 
with knowledge of fact that broker 
was expecting remuneration under con- 
tract with president, accepted benefits 
of such contract.—Wellington Oil Co. 
of Delaware vy. Maffi, 150 S.W.2d 60, 
136 Tex. 201, affirming Maffi vy. O’Neil, 
138 S.W.2d 134. 


In action by broker, contracting 
with president of oil company to re- 
ceive a part of commissions earned 
from securing future mineral leases, 
against oil company for compensation 
for services in helping procure lease, 
evidence whether president was sole 
actor for oil company and whether oil 
company was charged with president’s 
knowledge at time of procuring lease, 
raised issues of fact on broker’s claim 
for compensation.—Wellington Qil Co. 
of Delaware vy: Maffi, 150 S.W.2d 60, 
136 Tex. 201, affirming Maffi v. O’Neil, 
138 S.W.2d 134. 

Wash. Where name of mining corpo- 


d beneficial use of - ration: was. stricken: 


“estopped” | 


oe J * 


of Secretary of. Stat 
license fees,.so long’ 


by paying delinquent fees, corporatio 
was subject to process and suit but 


ing Co., 106 P.2d 602. 

In action against mining corpora 
and directors thereof for amount | 
illegal assessments against plaintiff’s 
shares of stock in corporation, evi- 
dence held to show that plaintiff paid 
assessments with full 


—Speckert vy. 
Mining Co., 106 P.2d 602. a 
Wash. Where chattel mortgagee, 
who was trustee under real estate and | 
chattel mortgage covering a pe st. 
company’s property, filed no affidavit | 
as required by statute setting forth — 
amount due upon mortgage, subse- — 
quent judgment creditors of company 
had priority over mortgagee as to any 
chattels. Rem.Rev.Stat. § 3782.—Stron 
v. Sunset Copper Co., 114 P.2d 526. ie 
Dishes, blankets and sheets consti- i 


“s 
L x 
setting forth amount due upon mo 
gage. Rem.Rev.Stat. § 3782.—Str 
v. Sunset Copper Co., 114 P.2d 526. 
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Ark. Where stockholder, on behalf — 

of mining corporation, made expen 
tures for purchase of property, machin- 
ery and payment of laborers, and cor- 
poration which was not authorized 
do. business in Arkansas, notwithstand-— 
ing that it had practically a year in ~ 
which to comply with such laws, failed +: 


stockholders to redeem, on ground that 
eqrporation had not had time to make 
arrangements to comply with la [ 
that it might do business in Arka 
—Kendrick v. Gold, 150 S.W.2d 211 


there was sufficient showing that they 
were acting “as a board” within mean- 
ing of statute providing that in case of. 
a dissolution of a corporation the board _ 
of directors shall continue to act “as a 

board” with full powers to wind up 

and settle its affairs, notwithstanding — 
that they acknowledged the deed in- 

dividually. Civ.Code, § 401.—Crane y. © 
gra 104 P.2d 538, 39 Cal.App.2d — 


Wash. Where name of mining cor- 
poration was stricken from rolls in 
office of Secretary of State for failure 
to pay license fees for a period of more 
than ten years, and no notation of dis- 
solution had been made by secretary, 
corporation, even though not dissolved, 
could not be reinstated on records in 
secretary’s office and was, in effect, 
dead. Laws 1937, p. 246, § 14—Gam- 
ble v. Alder Group Mining & Smelting 
Co., 105 P.2d 811. 

Where name of mining corporation 
was stricken from rolls in office of 
Secretary of State in 1922 for failure 
to pay license fees for a period of more 
than ten years, surviving trustees of 
corporation were bound either to call 


werd 
Aone 
a t 


\ 


fae 
oy dea 
vs 


anv 
a 


1p 


i fy) than ten years, 


did not render well 


© pany ‘would 


ee; miners to assign their labor 
- supply company, after supply company 
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meeting of stockholders, as trustees had 
the right to do, or commence an action 
in Superior Court for purpose of wind- 
ing up affairs of corporation. Laws 
1937, p. 246, § 14.—Gamble v. Alder 
Group Mining & Smelting Co., 105 P. 
2d 811. : 
Where name of mining corporation 
was stricken from rolls in office of Sec- 
retary of State in 1922 for failure to 
pay license fees for a period of more 
than ten years, the directors of cor- 
‘poration thereafter held corporation’s 
property as “trustees” for benefit of 
ereditors and stockholders. Laws 1937, 
pp. 246, 247, §§ 14, 15.—Gamble v. Al- 
der Group Mining & Smelting Co., 105 
PAZ Sil. ; 
Where name of mining corporation 
was stricken from rolls in office of 
Secretary of State in 1922 for failure to 
pay license fees for a period of more 
than ten years, and corporation, even 
though not dissolved, could not be rein- 
stated on Secretary’s records, corpora- 
tion did not have power to thereafter 
transact new business, in absence of 
statutory authority. Laws 1937, p. 246, 
§ 14.—Gamble v. Alder Group Mining 
& Smelting Co., 105 P.2d 811. 
Where name of mining corporation 
was stricken from rolls in office of Sec- 
retary of State in 1922 for failure to 
pay license fees for a period of more 
and a director there- 
‘after carried on transactions for cor- 


poration and did not attempt to wind 


up corporation’s affairs prior to com- 
mencement of stockholder’s receivership 
proceeding, director was not entitled, in 
receivership proceeding, to allowance 
of claim for services rendered as a trus- 
tee and attorney for corporation prior 


to commencement of receivership pro- 


ceeding. Laws 1937, p. 246, 14.— 
Gamble v. Alder Group Mining & Smelt- 
ing Co., 105 P.2d 811. 
; § 841 

Cal.App. That attempt to bring in 
oil by drilling well was unsuccessful 
or surrounding 
jJand immune from mechanics’ liens for 
drilling well, as against contention that 


if ‘there was not involved a “work of im- 


- provement” within statute. Code Civ. 


Proc. § 1183.—Standard Pipe & Supply 


Co. vy. Marvin, 110 P.2d 476. 
Ky. Where miners receiving script 


rat from mining company for wages used 
~ seript to purchase goods 


at supply 
company, which had agreement with 
mining company whereby mining com- 
redeem script in ¢ash 
at 90 per cent. of its value, attempt of 
lien to 


had bought script from them, and after 


- mining company became insolvent, was 


ineffective, since miners’ debts for wag- 
es were extinguished upon transfer of 
seript. Ky.St. § 2487.—Southern Coal 
Co. v. Martin’s Fork Coal Co., 151 S.W. 
2d 394, 286 Ky. 679. 
Ky. A supply company was not en- 
titled to a labor lien on script which 
it had received from. miners purchasing 
its goods, upon mining. company be- 
coming insolvent, where script was 
taken by supply company under con- 
tract with mining company, which re- 
ceived a discount for redeeming script, 
and which agreed to run practically all 
of its script through supply company’s 
store, and with no intention of becom- 
ing subrogated to statutory labor lien 
given the miner. Ky.St. § 2487.— 
Southern Coal Co. vy. Martin’s Fork 
Coal Co., 151 S.W.2d 394, 286 Ky. 679. 
Ky. A merchant was not entitled to 
a labor lien on scrip which he had 
received from miners purchasing his 
goods, upon mining company becoming 
insolvent, where scrip was taken by 
merchant under contract with mining 
company, which received a discount for 
redeeming scrip and with no intention 


of becoming subrogated to statutory 
labor lien given the miner. Ky.St. § 
2487.—Lanktord v. Sunshine Mining 


Cor tol S.W.e2d) 402, °287" Ky 53 

Tex.Civ.App. Where developer of oil 
and gas well was entitled, under con- 
tract with owner, to undivided interest 
in well only if he made it commercial- 
ly productive, one who contracted with 
such developer to pull casing from the 
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well was charged with knowledge of 


limitations on developer’s rights unless 
he made the well productive and of 
fact that salvaging was inconsistent 
with making the well productive, and 
hence could not enforce laborer’s lien 
against owner of the lease.—O’Brien v. 


ear e Production Co., 151 S.W.2d 
Tex.Civ.App. Where recorded oil 


and gas lease provided that in case of 
lessee’s default lease should revert to 
lessors, including all wells and materi- 
als, persons furnishing labor, materials 
and supplies in connection with drill- 
ing operations prior to default under 
lease were not entitled to liens against 
realty on theory that lessee’s assignee 
was acting as lessors’ agent and as 
such bound the lessors. Vernon’s .,Ann, 
Civ.St. arts. 5452, 5473—Wotola Roy- 
alty Corporation v. Bethlehem Supply 
Co., 152 S.W.2d 480, error granted. 
§ 844 


Ky. An independent contractor who 
furnished materials to mining company 
and filed a statement of his claim in 
the county court clerk’s office as re- 
quired by statute to assert a material- 
man’s lien was not entitled to a labor 
lien in addition. Ky.St. §§ 2468, 2487. 
—Southern Coal Co. v. Martin’s Fork 
Coal Co., 151 S.W.2d 394, 286 Ky. 679. 

An electric company which furnished 


mining company with materials and 
labor installing and repairing such 
materials, and which filed statements 


of its claims in county court clerk’s 
office as required by statute to perfect 
a mechanic’s lien and a materialman’s 
lien, was not entitled to a labor lien 
in addition. Ky.St. §§ 2468, 2487.— 
Southern Coal Co. v. Martin’s Fork 
Coal Co., 151 S.W.2d 394, 286 Ky. 679. 

Where two employees left part of 
their wages with mining company and 
it appeared that it was their intention 
to lend such sum to company, sums 
due employees represented “unpaid 
loans” rather than ‘unpaid wages’, as 
regards right of employees to assert 
labor liens against company’s proper- 
ty upon company becoming insolvent. 
Ky.St. 2487.—Southern Coal Co. v. 
Martin’s Fork Coal Co.,. 151 S.W.2d 
394, 286 Ky. 679. 

One employed by mining company 
to. audit books, install an improved 
bookkeeping system, and to start regu- 
lar bookkeeper on improved system, 
and who was to receive a lump sum 
for his services, was an “independent 
contractor’, and ‘had no right to a 
statutory labor lien to secure his debt, 


upon company becoming insolvent, 
Ky.St. § 2487.—Southern Coal Go.. v. 
Martin’s Fork Coal Co., 151 S.W.2d 


394, 286 Ky. 679. 


_Mont. Where contract or private car- 

rier claimed lien for hauling lumber, 
mining machinery, gasoline, groceries 
and other supplies to mining company’s 
claims and for transporting concen- 
trates from mine to refinery, carrier 
was not entitled to lien for hauling 
concentrates and for hauling groceries 
and supplies consumed in mining op- 
erations, but was entitled to opportu- 
nity to show how much of his claim 
was lienable. Rev.Codes 1935, § 8339. 
—Caird Engineering Works vy. Seven- 
Up Gold Mining Co., 111 P.2d 267. 

A contract or private carrier who 
hauled lumber, mining machinery, gro- 
ceries and other supplies to mining 
claims and _ transported concentrates 
from mine to refinery would not. be 
denied right to assert mechanic’s lien 
against mining company’s improve- 
ments and property on ground that he 
might have protected himself by as- 
serting a carrier’s lien under statute. 
Rev.Codes 1935, §§ 7843, 8339, 8383.— 
Caird Engineering Works y. Seven-Up 
(old Mining Co., 111 P.2d 267. 

Tex.Civ.App. The lien given by Con- 
stitution to mechanics, artisans, and 
materialmen was not involyed in action 
wherein oil well drilling contractors 
claimed a laborers’ lien on drilling 
equipment where contractors did not 


furnish any of material or property 
upon which they claimed a lien and 
no claim was made that any of such 


property was made or repaired by con- 
tractors. Vernon’s Ann,.Civ.St. art. 5473; 


Vernon’s Ann.St.Const. ar 3 

Denny v. White House Lumber. | 

150 S.W.2d 296, error dismissed, judg- 

ment correct. ' ayaa 
845 . 

Mont. Under statute giving person 
furnishing materials for or performing 
work on mining Claim a lien on mining 
property, enhancement of value is not 
necessary to entitle a laborer who fur- 
nishes labor on a mining claim, to 
claim a lien, Rev.Codes 1935, § 8339.— 
Caird Engineering Works y. Seven-Up 
Gold Mining Co., 111 P.2d 267. 


Corporation which furnished. urchi- 
tectural and engineering services to 
mining company for installation of flo- 
tation mill, and which performed part 
of services such as ore sampling and 
preparation of plant specifications in 
its home office in another state, and not 
upon premises upon which mill was 
erected, was entitled to mechanic’s lien 
on mining company’s property as 
against contention that technical sery- 
ices rendered by the corporation were 
nonlienable. Rev.Codes 1935, § 8339. 
-—Caird Engineering Works v. Seven-Up 
Gold Mining Co., 111 P.2d 267. 
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La.App. Where leases of drilling rig 
and derrick contained stipulation that 
lessee, after he had ceased using chat- 
tels, would at his expense dismantle 
and remove them to and re-erect them 
on other sites described in the contract, 
and assignee of lessee failed to do so, 
assignee’s default gave rise to ‘‘per- 
sonal action” against it for amounts 
expended in doing that which default 
eaused, but such expense could not be 
elassed as “rent”? or ‘‘compensation” 
due for use of chattels for 
lien would attach. Act No. 145 of 
1934.—Sutton-Zwoile Oil Co. v. Barr 
Petroleum Corporation, 197 So. 432. 

A lessor, who leased drilling rig to 
driller, “furnished” rig within meaning 
of statute giving persons who furnish 
drilling rigs a lien and privilege on 
oil well property and equipment, and 
fact that relationship of lessor and les- 
see was created did not affect lessor’s 
right to lien and privilege for amount 
due him for use of rig. Act No. 145 
of 1934.—Sutton-Zwoile Oil Co. vy. Barr 
Petroleum Corporation, 197 So. 432. 

Mont. Under statute entitling one 
who furnishes “machinery or fixtures 
for mining claims’ or performs labor 
thereon to a lien and statute provid- 
ing that machinery or tools used in 
working or developing a mine are 
deemed to be affixed to the mine, tools 
and machinery sold to mining com- 
pany and labor in repairing the tools 
and machinery were affixed to the mine 
and in effect constituted “machinéry or 
fixtures for mining claims” entitling 
the seller to a lien on ail improvements 
and structures operated as a unit in 
mining enterprise. Rev.Codes 1935, §§ 
6670, 8339.—Caird Engineering Works 
cae ae Gold Mining Co., 111 P.za 


Where seller of tools and machinery 
used on mining claims repaired toos 
and machinery, that seller might have 
asserted an agister’s lien did not de- 
prive it of the right to assert a* me- 
chanic’s lien for furnishing “machinery 
or fixtures for mining claims” against 
all improvements operated as a unit in 
mining enterprise any more than the 
surrender of the right to a vendor's 
lien deprives the seller of the right to 
assert mechanie’s lien. Rev.Codes 1935, 
§§ 8339, 8381, 8383.—Caird Engineering 
Works v. Seven-Up Gold Mining Co., 
LUL Pi2a2e7t 

Where contract or private carrier 
hauled lumber to mining company’s 
claims, trucker was entitled to a lien on 
all improvements and structures oper- 
ated as a unit by the mining company, 
notwithstanding that ordinarily there 
is no lien for freight charges since 
charge for hauling of lumber was part 
of cost of materials and therefore part 
of cost of constructing buildings. Rey. 
Codes 1935, § 8339.—Caird Engineering 
Works y. Seven-Up Gold Mining Co., 
111 P.2d 267. 

Under statute giving person furnish- 
ing materials for or performing work 


which a- 


f 
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ries | supplies to mining 

s not entitled to lien on min- 

ing property. Rev.Codes 1935, § 8339. 

~-Caird Engineering Works y. Seven- 
Up Gold Mining Co., 111 P.2d 267. 

Under statute giving person furnish- 

i ing materials for or performing work 

on a mining claim, a lien on property, 

a trucker was not entitled to lien on 

mining property for hauling concen- 

trates from mine to refinery. Rev. 

Codes 1935, § 8339.—Caird Engineering 

, Works y. Seven-Up Gold Mining Co., 

s 3 i Len 24 76 Ge Dd 

Under statute giving right to lien to 

any architect or engineer performing 

any ‘work and labor’’ upon any build- 


4 


ing, engineering corporation furnishing - 


engineering and architectural services 
, _. in construction of flotation mill used by 

: mining company was entitled to a lien 
for services rendered in placing orders 
for milling machinery so as to enable 
the mining company to obtain whole- 
sale prices, since the furnishing of such 
Services constituted ‘‘work and labor” 
in constructing structure used in min- 
ing operations. Rey.Codes 1935, § 
8339.—Caird Engineering Works v. 
SEs il Gold Mining Co., 111 P.2d 

Where manufacturer sold supplies to 
mining company through a dealer and 
mining company knew of the dealings 
between manufacturer and the dealer, 
and consented to the arrangement 
whereby manufacturer was to furnish 
supplies, manufacturer was entitled to 
a lien on mining company’s property 
for materials furnished. Rev.Codes 
1935, 2 5 8339.—Caird Engineering 
Works v. Seven-Up Gold Mining Co., 
111° P.2d_ 267. 

Kan. A contract which provided that 
party of first nart leased and rented 
certain oil well casing to second par- 
ty, that second party agreed to pay 
first party for casing left in hole or 
damaged or not returned within speci- 
fied time, that casing was rented for 
a period of not to exceed 115 days, 
and that if the second party failed to 
pay bills for Jabor and materials that 
might result in liens against the cas- 
ing, all sums agreed to be paid should 
become immediately due, was not a 
contract of sale but a rental contract 
which could not be made the basis for 
a mechanics’ lien against the lease. 
Gen:St.1935, 55-207.—Wilkinson v. Pa- 
cific Mid-West Oil Co., 107 P.2d 726, 
152 Kan. 712. 
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Cal.App. Where materials are fur- 
nished for work done in the explora- 
tion for oil on a tract which was being 
worked by lessee as a single develop- 
ment under a community lease covering 
the entire tract, no question as to the 
extent of land required for the con- 
venient use and occupation of the struc- 
ture or improvement is’ presented. 
Code Civ.Proc. § 1183.—Standard Pipe 
& Supply Co. v. Marvin, 110 P.2d 476. 


La.App. Under statute providing for 
a lien and privilege for providing fuel, 
drilling rigs, standard rigs, material, 
or supplies in drilling an oil well, lien 
and privilege operates against every 
sort of property used to drill a well 
and is not affected by the ownership 
of the property employed in drilling a 
well. Act No. 145 of 1934.—Sutton- 
Zwoile Oil Co. v. Barr Petroleum. Cor- 
poration, 197 So. 432. 

S.D. The word “owner”, in statute 
providing that person performing labor 
on mine or mining claim or furnishing 
materials at request of owner of such 
mine or claim shall have first lien 
thereon and on all buildings and ma- 
chinery therein or improvements made 
in connection therewith, includes own- 
er of leasehold estate in mine or min- 
ing claim, so as to give miners working 
in mine and persons furnishing ma- 
terials at mine lessee’s request a lien 
on lessee’s interest in mine and ma- 
chinery and improvements placed on 
mining property by lessee with privi- 
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“property involved, were 
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é Code Commission’s omission 
from code of statute providing that 
whoever performs labor or furnishes 
material in or about the opening or 
working of a mine at request of owner 
thereof or such owner’s lessee should 
have lien on interest of such owner or 
lessee in mine and its appurtenances 
for value of such labor or materials 
did not indicate intention to omit from 
law provision for miner’s lien against 
leasehold interest in mine. Laws 1913, 
ce. 263, § 16; Rev.Code 1919, § 1631.— 
Lord _v. Black Hills Min. Corporation, 
298 NW. 677. 

Tex.Civ.App. The statute providing 
for contractors’ liens on oil and min- 
eral property creates a lien only upon 
property specifically mentioned in stat- 
ute, and not upon drilling rig, oil well 
casing and storage tanks. Vernon’s 
Ann.Civ.St, art. 5473.—Denny v. White 
House Lumber Co., 150 S.W.2d 296, 
error dismissed, judgment correct. 

Oil well drilling contractors who did 
not own any of property consisting of 
drilling rig, oil well casing, and stor- 
age tanks, but who only performed la- 
bor under contract for oil and gas les- 
see who owned leasehold estate and 
governed en- 
tirely by statute giving lien to labor- 
ers as distinguished from materialmen 
and hence did not have a statutory la- 
borers’ lien on such ‘property. Ver- 
non’s Ann.Civ.St. art. 5473.—Denny v. 
White House Lumber Co., 150 S.W.2d 
296, error dismissed, judgment correct. 

Oil well drilling contractors could 
not claim a laborers’ lien on drilling 
rig, oil well casing, and storage tanks 
on theory that such property consti- 
tuted an ‘“‘appurtenance’’ to leasehold 
estate. Vernon’s Ann.Ciy.St. art. 5473. 
—Denny y. White House Lumber Co., 
150 S.W.2d 296, error dismissed, judg- 
ment correct. 

Tex.Civ.App. Where recorded oil 
and gas lease provided that in case of 
lessee’s failure to comply with drilling 
obligations lease should revert to les- 
sors, including all completed or semi- 
completed wells and materials, persons 
thereafter furnishing labor, materials 
and supplies in connection with drill- 
ing operations prior to default under 
lease had constructive knowledge of 
lessors’ reversionary interest, and their 
asserted liens were subservient to les- 
sors’ interest in realty, which included 
leasehold estate, oil and gas wells and 
all buildings, improvements and ap- 
purtenances. Vernon’s Ann.Ciy.St. arts. 
5452, 5473.—Wotola Royalty Corpora- 
tion vy. Bethlehem Supply Co., 152 S. 
W.2d 480, error granted. : 

Where statutory laborers’, lien was 
confined to realty, and oil and gas lease 
provided that in case of default the 
Jease should revert to lessors, persons 
furnishing labor in connection with 
drilling operations prior to default un- 
der the lease were not entitled to lien, 
since all realty reverted to lessors up- 
on the default. Vernon’s Ann.Civ.St. 
art. 5473.—Wotola Royalty Corporation 
v. Bethlehem Supply Co., 152 S.W.2d 
480, error granted. 

§ 851 

See Morgan y. Sunray Petroleum 
Corp. and Calgary & Hdmonton Corpo- 
ration Ltd. [1941] Beare mide By 747, 
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Ky. Where assignees of iabor claims 
against insolvent mining company, who 
purchased claims from employees at 
around 50 cents on the dollar, based 
their right to a labor lien against com- 
pany’s property solely upon assign- 
ments made to them, the statute limit- 
ing recovery on scrip to the amount 
paid therefor was not applicable. Ky. 
St. §§ 2487 et seq., 4758b-1.—Southern 
Coal Co. v. Martin’s Fork Coal Co., 151 
S.W.2d 394, 286 Ky. 679. 

Mont. Under statute providing that 
a miner performing work on a mining 
elaim shall have a lien upon the prop- 
erty upon which the work is done, 
construed with statute providing that if 
a person charged with a lien has less 


liens so far as buildings, $4 
and improvements put thereon by the — 
Jessee are concerned, miners working 
on claim operated by a lessee had a 
lien on all of lessee’s property u 
in mining enterprise, since Leg 
ture intended to assure laborer of his 
wages regardless of whether the la-- 
bor enhanced the value of the proper- — 
ty. Rev.Codes 1935, §§ 8339, 8342, 
8343.—Caird Engineering ~ Works, . i 
Sieh Gold Mining Co., 111 P.2d 
Where lessee operated leased minin 
claims as a unit, laborers performing 
labor in the common enterprise had a — 
right to a lien upon the entire inter 
of the lessee, including all building 
improvements placed thereon ~ 
lessee, and fact that leases pr 
that upon default of lessee the 
premises together with all imp 
ments should revert to the lessor_ 
not deprive laborers of lien. 
Codes 1935, §§ 8339, 8342, 334 
Engineering Works vy. Seven-U 
Mining Coj. tbl Pid Zor se ae 
Where materials were furnish 
and services performed for oper 
mining leases with understanding t . 
later a corporation would be formed 


had under 
rangement, 
who furnished materials and performe 
services for corporation’s imme¢ e 
predecessors were entitled to 
mining corporation’s property, 
where a contract is entered into — 


be organized, and the corporation | 
coming into being takes the benefit 
such a contract, corporation will_ 
bound to perform it. Rev.Codes- 
§ 8339—Caird Engineering Works 
Seven-Up Gold Mining Co., ep. 
267. 4 a 
Where mining corporation operated 
as a unit a group of claims leased fro 
several owners, lien claimant perform- 
ing work or furnishing materials 0) 
mining claim was entitled to a lie 
all the property owned by _ the les 
and used in the operation, irrespectiv 
of ownership of various claims lease 
to mining corporation. Rey.Codes 19. 
§ 8339.—Caird Hngineering Works y 
Seven-Up Gold Mining Co., 111 P.2 


a 


sought. Rev.Codes 1935, 
Caird Engineering Works y. 


Where notice of lien described prc 
erty covered as mill, plant, min 
chinery, structures and equipment o: 
certain mining company located in 
cectain mining district.near a named 
town in a named county and particu 
on described mining claim: 
among others, and lien claimant 
claimed a lien upon only one mill and 
three-room house on claims leased and 
operated by mining company, but not 
particularly described in notice, and | 
lien notice had attached to it account — 
of work performed and materials fur- | 
nished which could be traced in part to 1 
mill, and persons familiar with locality 
could identify particular. mill and 
buildings covered by lien and lessor 
and lessees were not misled by deserip- 
tion, and there were no subsequent a 
purchasers or ineumbrancers, descrip- { 
tion was sufficient upon which to base 
a claim of lien upoh mill and three- — 
room house located upon undescribed 
claims. Rev.Codes 1935, § 8340.—Caird 
Engineering Works v. Seven-Up Gold 
Mining Co., 111 P.2d 267. 

Notice of lien on mines, buildings, 
mill and appurtenances occupied and 
used as a mine and mining equipment 
and plant and buildings on particularly 


oa 


. 


_ tive notice of sale or not. 


et | es ee 
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described mining claims was not suffi- 
cient to enbrace a mill located on a 
claim not described in the notice of 
lien. Rev.Codes 1935, § 8340—Caird 
Engineering Works y. Seven-Up Gold 
Mining Co., 111 P.2d 267. 

A notice of lien describing property 
as the buildings, milling machinery, 
mining machinery, tools, equipment, 
bedding and all other property belong- 
ing to mining company located on de- 
seribed patented lode claims was not 
sufficient to cover property other than 


that on the named elaims.  Rev.Codes 
MOD: § 8340.—Caird Engineering 
Works v. Seven-Up Gold Mining Co., 


ide Pe 2d) 267. : 

Where notice of lien on buildings 
on designated mining claims described 
buildings in such manner that a person 
familiar with the property could have 
identified mill, three-room house and 
assay office on mining claims which 
were not described in notice, descrip- 
tion was sufficient to include named 
buildings in scope of lien. Revy.Codes 
11935, 8340.—Caird Engineering 
Works v. Seven-Up Gold Mining Co., 
ade ad 267. 

A notice of lien on mill, mine, build- 
ings, structures and property of mining 
company and the machinery fixtures 
and appliances therein on particularly 
described mining claims was confined 
to property situated on claims named, 
and could not be extended to property 
on other claims not described in_ the 
lien. Rev.Codes 1935, § 8340.—Caird 
Engineering Works vy. Seven-Up Gold 
Mining Co., 111 P.2d 267. 

Under statute providing that where 
there is an open account for labor, ma- 
terial or machinery, a lien may be 


filed within 90 days after date of the 


last item in the account and include all 


- items contained in the account, materi- 
-almen furnishing 


supplies to mining 
company under continuous open ac- 
count and filing notice of lien within 90 
days of last item furnished were enti- 
tled to a lien as against contention that 
account should have been treated as 
30-day account and that no liens could 
attach for any charge farther back than 
90 days previous to the time of filing 


the lien, plus any charge during month 


ending within 90-day period. Rev. 
Codes 1935, § 8340,—Caird Engineering 
Works v. Seven-Up Gold Mining Co., 
2 P.2d+ 267, 


§ 872 

Tex.Civ.App. The filing of oil well 
drilling contract in office of county 
elerk a few days prior to expiration 
of four months after indebtedness had 
accrued was sufficient to create and 
preserve laborers’ lien on such prop- 
erty as could be encumbered under 
statute superior to title acquired by 
purchasers of property from owner be- 
fore the filing, regardless of whether 
drillers had actual or other construc- 
Vernon’s 
Ann.Civ.St. art. 5473.—Denny v. White 
House Lumber Co., 150 S.W.2d 296, 
error dismissed, judgment correct. 


§ 873 

D.C.La. Under Louisiana statute 
providing that the lien of oil laborers 
on movables shall be superior to all 
other liens and privileges or mortgages 
against the property, except taxes or a 
bona fide vendor’s lien, provided such 
vendor’s lien exists ‘and is recorded 
before the work * * * is begun,” the 
quoted words are mere ‘surplusage’’ 
and ineffectual. Act La. No. 145 of 
1934.—In re Lent, 34 F.Supp. 700. 


§ 879 

Alaska. Posting of notice by condi- 
tional seller that it was the owner of 
all buildings consisting of certain 
structures in coal mine did not pre- 
elude miners from foreclosing their 
wage liens, where all of work done for 
which liens were claimed was done in 
connection with mining of coal at mine 
and did not include any labor per- 
formed on any of buildings mentioned 
in notice. Comp.Laws 1933, § 2007, as 
amended by Laws 1935, ec. 40; §§ 2008, 
2009, 2085, 2093.—Gleason vy. Diamond, 
9 Alaska 621. 

Ky. Where none of creditors of in- 
solvent mining company filed excep- 


. . is ~* 


MINES AND MINERALS 
tions to manner in which claims for 
wages were proven as labor liens nor 
asked circuit court to pass upon com- 
petency of claims, and no exceptions 
were filed to report of special commis- 
sioner, who heard proof and reported 
on claims against company, on ground 
that such claims were not duly prov- 
en, any objection to manner in which 
such claims were proven was waived. 
Ky.St.. §§ 2488-2494.—Southern Coal 
Co. v. Martin’s Fork Coal Co., 151 S.W. 
2d 394, 286 Ky.. 679: 

Ky. A merchant accepting scrip 
from coal miners in reliance on coal 
company’s contract to redeem was not 
entitled to a superior lien on assets 
of coal company by reason of his al- 
leged right of subrogation to miners’ 
lien, where merchant failed to enforce 
his alleged lien within 60 days after 
company’s business had been stopped 
or suspended, as required by the stat- 
ute. Ky.St. § 2487 et seq., and § 2491. 
—Lankford y. Sunshine Mining Co., 
151 S.W.2d 402, 287 Ky. 53. 

Mont. Where contract or _ private 
earrier claimed lien for hauling lum- 
ber, mining machinery, gasoline, gro- 
ceries and other supplies to mining 
company’s claims and: for transport- 
ing concentrates from mine to refinery, 
earrier was not entitled to lien for 
hauling concentrates and for hauling 
groceries and supplies consumed in 
mining operations, but was entitled to 
opportunity to show how much of his 
claim was lienable. Rev.Codes 1935, § 
8339.—Caird Engineering Works _ v. 
ae atts Gold Mining Co., 111 P.2d 
267. 

Where laborers, who performed work 
for mining company, each filed a lien 
claim for the balance due for wages 
from company, and after the claims 
were filed trustee to whom momey was 
furnished by others paid off claims and 
received assignments of them, trustee 
was ‘‘real party in interest’? and enti- 
tled to enforce the laborers’ liens. 
Rey.Codes 1935, § 8339.—Caird Engi- 
neering Works vy. Seven-Up Gold Min- 
ing Co., 111 P.2d 267. 

Tex.Civ.App. If oil well drilling con- 
tractors did not have a laborers’ lien 
on drilling equipment, a judgment 
foreclosing an alleged lien and contrac- 
tors’ purchase under such foreclosure 
would avail contractors nothing as 
against purchasers of equipment from 
owner, where purchasers were not-par- 
ties to the foreclosure. Vernon’s Ann. 
Civ.St. art. 5473.—Denny v. White 
House Lumber Co., 150 S.W.2d 296, er- 
ror dismissed, sO ee correct. 

89. 


La.App. Where lessor of drilling 
equipment claimed lien and _ privilege 
on mineral lease upon which a well 
was’ drilled and prayed that such lien 
and privilege be recognized and en- 
forced against the lease and property 
was seized by other creditors of driller, 
trial court erred in allowing the lien 
and privilege to be enforced against 
all the property seized but should 
have restricted it to the mineral lease. 
Act No. 145 of 1934.—Sutton-Zwoile 
Oil Co. v. Barr Petroleum Corporation, 
197 So. 432. 


§ 900 

Okl. Where oil company employed 
an independent contractor to clean out 
an oil well under agreement whereby 
oil company was to “kill the well” be- 
fore work was commenced and to fur- 
nish the ‘‘head,” but well was not 
“killed’” by oil company, and type of 
“head” required by city ordinance was 
not furnished, and foreman of—inde- 
pendent contractor was burned to death 
in a fire from gas that escaped from 
well, oil company was not liable for 
the foreman’s death, since the foreman 
was the “vice principal’ of the inde- 
pendent contractor and the one on 
whom devolved the duty of caring for 
the safety of himself and other em- 
ployees of the independent contractor. 
rece v. Superior Oil Co., 107 P.2da 


Tex.Civ.App. In action by trucking 
concern’s employee against oil well 
drilling company for injuries sustained 
when plug from steam manifold on a 


to go forward with testimony account- 
ing for the accident and clearing it 
of implication of negligence raised by 
fact of explosion.—Portilla Drilling Co. 
v. Miller, 144 S.W.2d 936, error dis- 
missed, judgment correct. 

In action by prada concern’s em- 
ployee against oil well drilling com- 
pany for injuries sustained when plug 
from steam manifold on a mud pump 
blew out, where plaintiff under res 
ipsa loquitur doctrine established pri- 
ma facie case by showing that accident 
was not one that would ordinarily 
occur in absence of negligence and that 
mud pump on oceasion of accident was 
under exclusive control of defendant, 
and defendant went forward with testi- 
mony to show freedom from negligence, 
issue of negligence was for jury.— 
Portilla Drilling Co. v. Miller, 144 S.W. 
2d 936, error dismissed, judgment cor- 
rect. 

In action by trucking concern’s em- 
ployee against oil well drilling: eom- 
pany for injuries sustained when plug 
from steam manifold on a mud pump 
blew out, where employee showed that 
accident was not one that would ordi- 
narily oceur in absence of negligence. 
and That om occasion of accident ma- 
chine wag under exclusive control of 
defendant, that on day before accident 
machine was moved by trueking con- 
cern to drilling site, where machine was 
accepted and put into operation by 
defendant, did not render ‘res ipsa 
loquitur’’ doctrine inapplicable——Por- 
tilla Drilling Co. v. Miller, 144 S.W.2d 
936, error dismissed, judgment correct. 


: § 905 

Tex.Civ.App. Hvidence authorized re- 
eovery from partnership and its mem- 
bers for death of lease owner’s em- 
ployee who was killed when a derrick 
fell upon him, on ground that partner- 
ship, as an independent contractor, 
took possession and control of drilling 
operations on oil well and in attempt- 
ing to dislodge drill stem placed ex- 
cessive strain upon derrick which fell 
upon employee.—Penrod Drilling Co. vy. 
Silvertooth, 144 S.W.2d 335, error dis- 
missed, judgment correct. 

Where oil lease owner’s superintend- 
ent offered employees of a partnership, 
which as an independent contractor 
was drilling an oil well, advice as to 
removal of a lodged drill stem and ad- 
vice was not shown to have been re- 
quested, and superintendent was not 
authorized to give advice or instruc- 
tions to contractor’s employees, super- 
intendent as a volunteer, in absence of 
negligence, could not be held liable for 
death of lease owner’s employee who 
was killed when derrick fell upon him, 
—Penrod Drilling Co. v. Silvertooth, 
144 S.W.2d 335, error dismissed, judg- 
ment correct. 

_Tex.Civ.App. Where operator of an 
oil lease went upon adjoining lease 
without invitation or business, but in 
the same manner as he had done be- 
fore, and sustained injuries in explo- 
sion resulting from manner in which 
leasehold owner disposed of waste gas 
from oil well, and there was no evi- 
dence that leasehold owner or its agent 
made a change in operation of appli- 
ances on premises after operator en- 
tered upon them, operator’s wife and 
child could not recover for his death 
on ground that leasehold owner had 
changed condition of premises and per- 
mitted operator to enter without warn- 
ing him of change.—Hughes Production 
Co. vy. Hagan, 144 S.W.2d 953, error 
dismissed, judgment correct, 


f § 907 
_ Okl. An oil and gas lessee, engaged 
in operating an oil and gas well, is li- 
able for damages to cattle of owner of 
surface rights of leased premises as 
result of the cattle drinking salt 
water which lessee permits to escape 
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- surface water on 


52 OK1LSt. 
Ann. § 296.—Pine y. Robson, 105 P.2d 


530. 
§ 908 

D.C.Tex. A company having volun- 
teered to kill an abandoned wild well 
was bound to exercise ordinary care 
not to injure others or their property. 
—Ivey v. Phillips Petroleum Co., 
F.Supp. 811. 

In action for injuries to land alleged- 
ly resulting from volunteer’s attempt to 


kill a wild well, the acts or omissions 


of the defendant must have been a 
proximate cause of the injuries com- 
plained of.—Ivey v. Phillips Petroleum 
Co., 36 F.Supp. 811. 


§ 910 

Pa.Com.Pl. Even though proper and 
accustomed use of land for mining pur- 
poses may bring additional flow of 
Jand of adjoining 
owner, no rights are violated. But no 
right exists to collect water and con- 
duct it on another’s property through 
artificial channel. Nor may a mine 
owner construct a drain penetrating a 
neighboring mine.—Glen Alden Coal Co. 
v. Mineral Spring Coal Co., 35 Luz.L. 
Reg.Rep. 6. 

The owner of a lower field is under 
servitude of receiving only the natural 
drainage. And thus where statement 
of claim alleges a wrongful and will- 
ful diversion of water from a natural 
course, making defendant liable for 
damages, even though facts do not 
show any “construction” of an arti- 
ficial course.—Glen Alden Coal Co. v. 
Mineral Spring Coal Co., 35 Luz.L.Reg. 
Rep. 6. 

Because of geological formation wa- 
ters may flow through course of an in- 
tervening mine without doing damage 
there, and thus come upon another op- 
eration at a lower level, and from 
which it must be pumped at great ex- 
pense. Defendant should be liable for 
such damage in the same manner as to 
an owner immediately adjoining.—Glen 


_Alden Coal Co. v. Mineral Spring Coal 


Co., 35 Luz.L.Reg.Rep. 

§ 912 
D.C.Tex. In action for damages to 
surface and to oil and gas bearing 
sands from voluntary acts of company 
in attempting to kill abandoned wild 
well, mere evidence by experts that 
they would have used different methods 
and would have succeeded in killing 
well and that defendant’s methods were 
hazardous was insufficient to establish 
an approved method for killing a wild 
well, and in absence of common prac- 
tice or regulation by Railroad Commis- 
sion, there was no basis for submission 
of case under the statute. Vernon’s 
Ann.Civ.St.Tex. art. 6015.—Ivey vy. Phil- 


lips Petroleum Co., 36 F.Supp. 811. 


There was no conflict between gener- 
al verdict for defendant sued for negli- 
gence in attempting to kill an abandon- 
ed wild well and jury’s special finding 
that fact that well had already cratered 
and was on fire before defendant at- 
tempted to kill the well was not the 
sole proximate cause of alleged damage 
to plaintiff's land. Federal Rules of 
Civil Procedure, rule 49(a, b), 28 U.S.C. 
A. following section 723¢c.—Ivey v. Phil- 
lips Petroleum Co., 36 F.Supp. 811. 

Burden of proof was on plaintiff who 
claimed damage to his land ag result of 
volunteer’s attempt to kill an abandon- 
ed wild well.—Ivey v. Phillips Petrole- 
um Co., 36 F.Supp. 811. 

In action for alleged injury to land 
ag result of volunteer’s attempt to kill 
an abandoned wild well, evidence was 
insufficient to take case to jury.—Ivey 
v. Phillips Petroleum Co., 36 F.Supp. 
811. 
Where defendant had nearly seven 
times as much at stake as plaintiff, it 


wild 


not be- ed that defendant 
have failed to kill an abandoned 
ld well if by reasonable diligence it 
could have done so.—Ivey v. Phillips 
Petroleum Co., 36 F.Supp. 811. J 


ou 


In action for damages to plaintiff’s~ 


land as result of volunteer’s attempt to 

kill an abandoned wild well, evidence 

failed to show any reasonable basis for 

computing plaintiff's loss.—Ivey _ Vv. 

Phillips sag peter Co., 86 F.Supp. 811. 
932 


Pa. In. action of trespass for dam- 
age to properties caused by dust which 
allegedly originated in and was blown 
from a coal cleaner used in connection 
with defendant’s mine, where in state- 
ment of claim plaintiff’s right of recov- 
ery was based entirely upon defend- 
ant’s negligent operation of cleaner 
and amendment of claim averred that 
defendant was negligent in not using 
the best and most standard means or 
appliances then on the market for 
cleaning its coal and that the process 
used by defendant was deficient and 
inadequate for the purpose intended, 
the case was properly submitted to 


* jury on negligence theory.—Kramer v. 


Pittsburgh Coal Co., 19 A.2d 362, 341 
Parkonon 

Pa.Super. In action for damage to 
house and garage resulting from blast- 
ing onerations allegedly carried out in 
a negligent manner by defendant in its 
stone quarry, where claim was predi- 
cated upon defendant’s alleged negli- 
gent operation of quarry, trial judge 
should have submitted question of de- 
fendant’s alleged negligence to the ju- 
ry.—Vogel v. Suburban Const. Co., 20 
A.2d 905, 144 Pa.Super. 588. 


In action for damage to house and 
garage resulting from blasting opera- 
tions carried on in operation of stone 
gent act or acts of the defendant as 
quarry, burden was on the plaintiffs 
to establish that injury to their land 
and buildings resulted from the negli- 
set forth in their statement. of claim.— 
Vogel v. Suburban Const. Co., 20 A.2d 
905, 144 Pa.Super. 588. 


941 

Ky. In surface owner’s action against 
mine owner for damages resulting from 
subsidence allegedly caused by mining 
operations, where owner failed to avail 
herself of opportunity granted by court 
to enter mine with experienced per- 
sons to obtain evidence to contradict 
testimony of mine owner’s engineers 
and experts based on inspection of roof 
of mine and general conditions, which 
testimony conclusively established that 
there had been no breaks in surface 
caused by mining operations and that 
condition complained of on _ surface 
had resulted from slides which had 
been common in vicinity, as result of 
weather conditions, surface owner was 
not entitled to recover as a matter of 
law.—Bogar v. Fordson Coal Co., 142 
S.W.2d 143, 283 Ky. 594. 


MONEY LENT 


§ 2 

Mont. A “loan” is a temporary lend- 
ing for a temporary use, which implies 
an obligation to repay, and if such ob- 
ligation is based on a contingency or 
on a condition which may or may not 
happen, the transaction is not a “loan”. 
—Rae v. Cameron, 114 P.2d 1060. 

N.Y.Sup. A transaction wherein one 
party transfers to the other a sum of 
money which that other agrees to re- 
pay absolutely is a “loan’’ without re- 
gard to its form, if such was the in- 
tent of the parties.—Yezek v. Delaware, 
L. & W. R. Co., 28 N.Y¥.S.2d 35, 176 
Mise, 553: 

Wash. Where individual who ad- 
vanced money in behalf of corporation 
expected repayment of advances. to 
come from operating profit of mine, 
the only basis for a recovery from 
mining company for amount of ad- 
vanees would be by a showing that 
there had been a_ failure to attempt 
to realize any profits within a reason- 
able time.—Vance vy. Mutual Gold Cor- 
poration, 108 P.2d ie 


Ga. In suit against former fiancee 
and her mother to recover property al- 


‘legedly conveyed to 


e - * 
templation of engagement to mar 
wherein fiancee filed a Cr ORS ee 
which she sought to recover of pl 

tiff $1,500 alleged to have been loaned — 
by her to him as evidenced by a check, | 
evidence, including plaintiff’s testimon: 


cee’s name in view -of their engage- 
ment, authorized verdict for plaintiff. — 
Code 1933, § 48-108.—Guffin y. Kelly, 
14 S.B.2d 50, 191 Ga. 880. te | 
_ Pa.Com.Pl. Plaintiff recovered a 
judgment for money given defendant, 
and ‘‘which was to be repaid as soon — 
as possible, but not exceeding one year 
from the date of said loan,” where de- 
fendant denied that it was a loan, 
claiming the transaction was a partn 
ship arrangement involving the pur-  — 
chase of a store. The issue raised by vs 
the pleadings being, was the sum. : 
transferred from plaintiff to defendant 
by check a loan to defendant personally — 
or was it a contribution by plaintiff to — 
the capital fund of a partnership in 
which the parties were equally inter- 
ested ?—Kamensky v. Honoroff, 89 P.L. 
dinbssar ‘ es 


y 


§ 22 te 

Wash. Findings of fact that plaiuti 
by giving his own note raised muney 
which was paid to or expended for 
benefit of defendant on defendant’s 
promise to repay, and that money had 
not been repaid, though demanded, sus- — 
tained conclusion of law that plaintiff © 
was entitled to judgment for amoun 
paid to and expended for defendan 
with interest, ahd that action was no 


statute of frauds.—Apostle y. Lillio 
111 P.20d 789. 


MONEY PAID oo ee 


§ 2 J ah 
Cal.App. Where individuals advanced 
moneys to complete drilling of oil well 


out whereby individuals 
would participate in oil, relationship of é 
individuals to certificate holders w 

not that of ‘‘creditor’ and ‘debtor’, — 
but was similar to that of a “subles 
see” or “assignee’’, such as individual, on 
would have een had they taken an as- — 
signment of drilling contract, on issue | 
of certificate holders’ liability to in- — 
dividuals for moneys advanced. : 
Schwarz v. Hatch, 114 P.2d 677. 


Where certificates representing royal- 
ty interests in oil well provided that — 
certificate holders would not be liabl 
for cost of drilling, individuals. 
advanced moneys to complete drill 
of well on promise of person who 


could not recover from holders moneys 
advanced on theory .that individuals — 
were ‘“‘interlopers”’, since an ‘“inter- — 
loper’” takes his chances that those 
who have benefited by his intrusion — 
may recognize some moral obligation 
abe ace pa vy. Hatch, 2145 Pides 

The principle that one who purchases - — 
stock, sale of which is unauthorized by 
corporation commissioner, may sue in | 
assumpsit to get his money back, was 
inapplicable to issue whether holders 
of oil royalty certificates were liable in. 
“assumpsit” to individuals who ad- 
vanced moneys to complete drilling of. 
well, where certificates provided that 
holders would not be liable for cost of 
drilling. Civ.Code, §§ 1589, 2310, 3521. 
—Schwarz v. Hatch, 114 P.2d 677. 

The holders of oil royalty certificates 
which provided that holders would not 
be liable for cost of drilling were not 
liable in ‘“‘assumpsit’”? to individuals 
who advanced moneys to complete 
drilling of well, notwithstanding that 
had individuals not volunteered lease 
would have been forfeited since a ‘“vol- 
unteer’” cannot recover moneys ad- 
vanced by him. Civ,Code, §§ 1589, 
Et tema v. Hatch, 114 P. 
2 ° 


ne -imburse bankrupt corporation, 


ay 


——sSNLY.S.2d 839, 260 App.Div. 911, appeal 


ane? 
eS a 


§ 2 


A volunteer cannot recover moneys 
advanced by him.—Schwarz v. Hatch, 
Pa Pd, 67.7. 

Cal.Super. One compelled to pay, or 
owning property liable for debt which 
another in good conscience should -pay, 
may recover amount paid from latter, 
—Brandtjen & Kluge v. Fincher, 111 
Pa 979 

N.Y. The obligation of realty com- 
pany owning country estate to reim- 
burse bankrupt corporation paying tax- 
es, insurance and maintenance ex- 
penses of estate on direction of bank- 
rupt corporation’s sole stockholders, 
who also owned two-thirds of stock of 
realty company, must be determined as 
of the time the payments for taxes, 
insurance and maintenance expenses 
were made.—Chinnery vy. Kennosset 
Realty Co., 36 N.H.2d 97, 286 N.Y. 167, 
reversing 23 N.Y.S.2d 839, 260 App. 
Div. 911, appeal denied 24 N.Y.S.2d 
992, 260 App.Div. 1006. 

The request of trust company, to 
which bankrupt corporation and its 
sole stockholders were indebted, and 
to which had been pledged as security 
for such indebtedness the stock of 
realty company owning country estate, 
that bankrupt corporation pay taxes 
and insurance due on country estate, 
and the subsequent payment of taxes 
and insurance by bankrupt corporation, 
did not obligate realty company to re- 
-imburse bankrupt corporation, where 
trust company representative making 
request was not officer of realty com- 
pany and was not authorized by realty 
company to make such request on be- 


$.2d 992, 260 App.Div. 1006. 


a A bankrupt corporation paying taxes, 
insurance and maintenance expenses of 
country estate belonging to realty com- 
- pany, at direction of bankrupt cor- 
poration’s officers and sole stockholders 
owning two-thirds of realty company’s 
stock, was a mere ‘‘volunteer”, and real- 
ty company was not obligated to re- 
where 
there was no expectation when officers 


and sole stockholders directed corpora- 
tion to make such payments, that real- 


ity company would reimburse bankrupt 
corporation, and officers and sole stock- 


holders had no authority on behalf of 
realty company to request that bank- 


_ xupt corporation make such payments.— 
Chinnery v. Kennosset Realty Co., 36 
N.E.2d 97, 286 N.Y. 167, reversing 23 


denied 24 N.Y.S.2d 992, 260 App.Div. 
1006. 

N.Y.Sup. Where defendant, a stock- 
holder in plaintiff corporation, pledged 
stock, and plaintiff, although being 
notified that pledgee claimed stock, 
paid dividends to defendant and was 
thereafter compelled to pay dividends 
to pledgee in litigation to which de- 
fendant was not a party, and payment 
to pledgee was not the result of any 
act or neglect by defendant, plaintiff 
was not entitled to reimbursement from 
defendant for amount paid to pledgee, 
even if pledgee might have been enti- 
tled to recover dividends from defend- 
ant.—American Seal-Kap Corporation 
of Delaware vy. Claggett, 27 N.Y.S.2d 


N.Y.Sup. Where, by contract, risk of 
loss or goods in shipment was on buyer, 
seller, in undertaking to insure ship- 
ment, was, as to buyer, a mere “vol- 
unteer,”’ and had no cause of action 
against buyer for premium paid.—Wl- 
ae y. B. H. Old & Co., 28 N.Y.S.2a 


§s8 

Ariz. One who voluntarily pays an- 
other’s debt or obligation when under 
no duty to do so may not recover 
amount of his outlay—Shumway vy. 
Earley, 106 P.2d 194. 

Pa.Com.Pi. One who pays the obfi- 
gations of another without any author- 
ity or promise to repay from the debtor 
is a mere volunteer and consequently is 
not entitled to recover the amount paid. 
—Feigler v. Daugherty, 54 York 35. 

Pa.Orph,. Where a party voluntarily 
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MONEY PAID 


pays the debt of another and especially 
so, where he does not intend to be re- 
imbursed, the latter is under no obli- 
gation to do so.—In re Dome’s Estate, 
54 York 98. 


MONEY RECEIVED 


§ 

D.C.N.Y. In action for money had 
and received, court is required»to con- 
sider whether in good conscience the 
defendant should be called unon to re- 
turn that which plaintiff seeks to ob- 
tain from it.—Street & Smith Publica- 
tions v. U. S.. 38 F.Supp. 461. 

App.D.C. Where owner for whom 
loan was negotiated by title insurance 
companies authorized delivery of check 
to third person and third person in- 
dorsed check to corporation which own- 
er then owed or shortly would owe 
part of the money under building con- 
struction contract, owner could not re- 
cover from companies for “‘money had 
and received”, even if indorsement was 
unauthorized, since owner was not dam- 
aged.—Weiss v. District Title Ins. Co., 
121 F.2d 900. 

Ga.App. An action for money had 
and received lies in all cases where 
another has received money which 
plaintiff in equity and good conscience 
is entitled to recover, and which the 
defendant is not entitled in good con- 
science to retain.—Scottish Union & 
National Ins. Co. v.. Peoples Credit 
Clothing Co., 12 S.E.2d 474. 

Ga.App. An action for money had 
and received can be maintained only 
to recover either money or the equiva- 
lent of money and in order to maintain 
such an action, it is necessary to es- 
tablish that defendants have received 
money belonging to the plaintiff or to 
which he is in equity and good con- 
Science entitled.—Cutright v. National 
Union Fire Ins. Co., 15 8.H.2d 540. 


Where possessor obtained fire policy 
in his name only on property belonging 
to himself and others, and insurer knew 
that fact but after loss made settlement 
with the possessors who surrendered 
the policy, the others could not recover 
against insurer for damage to their in- 
terest on theory of money had and re- 
ceived. —Cutright v. National Union Fire 
Ins. Co., 15 S.W.2d 540. 


Ky. Conversion of money gives rise 
to a right of action for “money had 
and received” which is equitable in 
nature and maintainable in all cases 
where one person has received money 
of another entitled to it, either direct- 
ly or through a third person, under 
such circumstances that in equity and 
good conscience he ought not re- 
tain it, irrespective of actual fraud.— 
Peoples Nat. Bank y. QGuier, 145 S.W. 
2d 1042, 284 Ky. 702. 


N.Y.Sup. Generally, actions to recov- 
er for money paid, after a complete 
failure of consideration, are founded 
on implied promises to pay, despite 
absence of an expressed agreement.— 
County Securities v. Warwick Proper- 
ties, 24 N.Y.S.2d 971. 


N.Y.Mun.Ct. An action for money had 
and received is based on equitable 
grounds of unjust enrichment and is 
designed to meet a situation where one 
has money of another which in equity 
and good conscience he ought not re- 
tain.—Branderbit v. Hamburg-Ameri- 
can Line, 29 N.Y.S.2d 488. 


Wash. An “action for money had 
and received” may be maintained 
against one who has money in his 


hands which he is not entitled to retain 
as against the plaintiff, and want of 
privity between the parties is no ob- 
stacle to its recovery.—King County y. 
Odman, 111 P.2d 228. 

An “action for money had and re- 
ceived” is based on quasi contract, or, 
as it is sometimes termed, ‘construc- 
tive contract”, or contract implied in 
law, and a ‘‘quasi-contract’” derives 
its efficacy, not from the consent of 
the parties, but from an implication 
haying its basis in law, independent 
of agreement or intention, and the 
obligation so imposed rests upon the 
principle that the law will assume that 
a man has promised to do what it is 


Fi ¢ er} a; Tae 
certain he should do.—King: Co 
Odman, 111 P.2d 228. 


§ 3 f 

Ala. In seller’s action against buyer 
for conversion of new automobile sold 
to buyer and automobile which buyer 
turned in on automobile, and against 
dealer to which buyer traded both au- 
tomobiles, and for money had and re- 
ceived the burden was on the plaintiff 
to show that the defendants received 
money or its equivalent.—Bentley v. 
Smith. 2 So.2d 107. 

Ga.App. An action for money had 
and received can be maintained only to 
recover either money or the equivalent 
of money and in order to.-maintain such 
an action, it is necessary to establish 
that defendants have received money be- 
longing to the plaintiff or to which he 
is in equity and good conscience en- 
titled.—Cutright v. National Union Fire 
Ins. Co., 15 S.H.2d 540. 

An action seeking to recover damages 
for loss of house occasioned by fire is 
not an action for money had and re- 
ceived or the equivalent of the money.— 
Cutright v. National Union Fire Ins. 


Co., 15 S.E.2d 540. 


§ 9 

Okl. The plaintiff in an action for 
money had and received must recover 
by establishing his own right to the 
money, and it is not enough to show 
that the defendant was not legally en- 
titled to the money.—Consolidated Cut 
Stone Co. v. Seidenbach, 114 P.2d 480. 


§ 18 
Wash. An “action for money had 
and received’ may be maintained 


against one who has money in his 
hands which he is not entitled to re- 
tain as against the plaintiff, and want 
of privity between the parties is no 
obstacle to its recovery.—King County 
vy. Odman, 111 P.2d 228. 


§ 25, 

C.C.A.01. Where former employee’s 
class action to compel former employer 
to account for dividends paid to em- 
ployer by insurer under group policy 
was an action for money had and re- 
ceived, rather than a claim founded 
on the insurance contract betweén the 
insurer and the employer, it was neces- 
sary, in order to constitute a valid 
cause of action, that it. disclose some- 
thing in the relationship between the 
former employee and the employer, 
either under an express contract or 
under facts raising an implied con- 
tract, whereby it could be said, as a 
matter of law, that employer had re- 
ceived money which it should and was 
legally bound to pay to the former 
employee.—Pelelas v. Caterpillar Trae- 
tor Co., 113 F.2d 629, affirming 30 F. 
Supp. 173. 

Before former employee could compel 
former employer to account for divi- 
dends paid by insurer to employ>r twn- 
der group policy, it was necessary for 
former .employee to show by some 
contract, either express or implied, a 
liability on the employer to pay the 
former employee.—Pelelas v. Cater- 
pillar Traetor Co., 113 F.2d 629, af- 
firming 30 F.Supp. 173. 


C.C.A.N.Y. Where one has received 
money in trust for another and. does 
not live up to the trust, the aggrieved 
party may sue either for breach of 
trust, or for money had and _ received. 
—Carl Byoir & Associates v. Tsune-Chi 
Wu, 112) B20" 8 8b. 

N.Y.Ct.Cl. The obligation to return 
moneys received under mistake of fact 
is one imposed by law.—Williams y. 
State, 25 N.Y.S.2d 968, 175 Misc, 972. 

The fictional promise, raised by law, 
to return moneys received as result of 
mistake of fact will not be raised in 
favor of person under moral obligation 
to confer benefit received by another 
though obligor was mistaken as to his 
legal right or duty and benefit is not 
recoverable by action in court of law. 
—Williams y. State, 25 N.Y.S.2d 968, 
175. Mise. 972. 

There can be no recovery of money 
had and received even in case of mistake 
between parties to action therefor, if 
party receiving money has so changed 
his position to his prejudice because 
of payment thereof that it would be 
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for money had 

has been paid on a contract, the con- 

v. Dunn, 107 P.2d 985. 
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Ohio App. Where so-called “income 
builder’ contract provided for payment 
of money in monthly installments for 
a certain period, in consideration of 
an unconditional promise to pay a cer- 
tain amount on a stated future date, 
failure of installment lender to continue 
to advance installments as agreed was 
a breach of contract, but did not pre- 
elude lender from recovering amount 
actually advanced less any damages 
shown by failure to loan the additional 
amount, where circumstances beyond 

~jender’s control were cause of default 
_ and it would be inequitable”to permit 
borrower to retain the money.—Weis- 
senberger yv. Central Acceptance Corpo- 
TAP, 28 N.E.2d 794, 64 Ohio App. 


Or 

f - § 33 ; 

‘Ky. Conversion of money gives rise 
to a right of action for “money had 
and received’? which is equitable in 
nature and maintainable in all cases 
where one person has received money 
of another entitled to it, either direct- 
ly or through a third person, under 
such circumstances that in equity and 
good conscience he ought not retain 
it, irrespective of actual fraud.—Peo- 
ples Nat. Bank y. Guier, 145 S.W.2d 
1042, 284 Ky. 702, 

N.Y.Sup. In action against husband 
and wife to recover sums alleged to 
have been obtained bv fraud from 
plaintiff, plaintiff was not entitled to 
recover a sum expended for tomb- 
stone at plaintiff's request and sum 
yemitted to foreign country by like re- 


quest.—Schelinski v. Evans, 22 N.Y.S. 
zd’ 150. 
N.Y.City Ct. The law creates or im- 


plies a promise to pay back money 
wrongfully received, and an action of 
assumpsit will lie to enforce such lia- 
bility on the basis of the fictitious 
promise, and the action is technically 
ealled an action for money received by 
the defendant for the use of the plain- 
tiff, or an “action for money had and 
received.”—Galtrof v. Levy, 21 N.Y.S. 
2d 455, 174 Mise. 489. 


§ 34 ‘ 

Ala. The receipt of money in good 
faith for payment of an antecedent debt 
precludes its recovery by one from 
whom it was wrongfully taken or di- 
yverted.—Hall vy. Hall, 2 So.2d 908. 

Ky. Conversion of money gives rise 
to a right of action for ‘‘money had 
and. received’”’ which is equitable in 
nature and maintainable in all cases 
where one person has received money 
of another entitled to it, either direct- 
ly or through a third person, under 
such circumstances that in equity and 
good conscience he ought not retain 
it, irrespective of actual fraud.—Peo- 
ples Nat. Bank v. Guier, 145 S.W.2d 
1042, 284 Ky. 702. 


Ok. Where subcontractors were de- 
nied recovery from surety of defaulting 
general contractor on ground that sure- 
ty contract was not for their benefit 
but for the benefit of the owner, and 
thereafter owner recovered from the 
surety a certain sum which allegedly in- 
cluded items for which owner had been 
allowed credit as against the subcon- 
tractors, subcontractors could not recov- 
er from owner the alleged excess paid 
by the surety to the owner, since al- 
leged excess payment was the surety’s 
loss and it alone could complain. 42 
OkLSt.Ann. § 143.—Consolidated Cut 
Stone Co. v. Selena Ch, 114 P.2d 480. 

' 6 


§ 

App.D.C. The action for ‘money had 
and received” is in its nature a sub- 
stitute for a suit in equity and is to 
be determined by application of eq- 
uitable principles.—Weiss v. District Ti- 
tle Ins., Co;, 121 Ri2d- 900. 

Ky. Conversion. of money gives rise 
to a right of action for “money had 


and received”’ which is equitable in. 


ee 


Seat | 


lie to recover money that 


sideration of which has failed.—Smith _ 


has received mone 
ed to it, either direct 


y 
such circumstances that in equity and 


irrespective of actual fraud.—Peoples 
Nat. Bank v. Guier, 145 S.W.2d 1042, 
284 Ky. 702. 

N.Y.City Ct. The law creates or im- 
plies a promise to pay back money 
wrongfully received, and an action of 
assumpsit will lie to enforce such lia- 
bility on the basis of the fictitious 
promise, and the action is technically 
called an action for money received by 
the defendant for the use of the plain- 
tiff, or an “action for money had and 
received.’’—Galtrof. v. Levy, 21 N.Y.S. 
2d 455, 174 Mise. 489. 


§ 60 
Pa.Com.Pl. Where a suit is for mon- 
ey had and received, it is no defense to 
claim that the note evidencing the loan 
was not tendered with the demand for 
payment, particularly since the note 
had no value—FKirst Nat. Bank of 
Monongahela v. Township of Carroll, 
21 Wash, 174. 
§ 66 


Cal.App. Where second count of 
complaint was in form of common 
count for money had and received, it 
was good as against a general demur- 
rer.—Kavanagh v. Wade, 108 P.2d 475. 


7 
Ala. In seller’s action against buyer 
for conversion of new automobile sold 
to buyer and automobile which buyer 
turned in on automobile, and against 
dealer to which buyer traded both au- 
tomobiles, and for money had and re- 
ceived the burden was on the plaintiff 
to show that the defendants received 
money or its equivalent.—Bentley v. 

Smith, 2 So.2d 107. 

§ 79 
Ala. In seller’s action against buy- 
er for conversion of new automobile 


‘sold to buyer and automobile which 


buyer turned in on new automobile, 
and against. seller to which buyer trad- 
ed both automobiles, and for money 
had and received, evidence that both 
defendants received the old automobile 
and dealt with, or traded it as money 
or the equivalent of money, sustained 
judgment for. plaintiff—Bentley  y. 
Smith, 2 So.2d 107. 

Ark. In action against daughter by 
her aged father and his wife to can- 
cel deed of farm, bill of sale of farm 
equipment to daughter, and to recover 
money which daughter had _ secured 
from them, and the amount realized by 
the daughter on a mortgage on farm 
and a mortgage on the equipment, on 
ground that daughter exercised fraud, 
evidence required that relief claimed 
be granted.—Henderson v. Josey, 150 
S.W.2d 48. 

La.App. In action on note executed 
by store manager who did not have au- 
thority to borrow money and execute 
note, evidence was insufficient to es- 
tablish store owner’s liability on theory 
that the borrowed money was used by 
manager in paying for purchases made 
in behalf of store—Sumner y. Knight- 
on, 1 So.2d 142. 

N.Y.Sup. in action against husband 
and wife for sums alleged to have 
been obtained by fraud from. plaintiff, 
evidence authorized recovery from hus- 
band of sum due plaintiff from an 
undertaker who returned such sum to 
the husband who did not show that 
he returned money to plaintiff.—Schel- 
inski vy. Evans, 22 N.Y.S.2d 150. 

§ 83 

Ala. Where express agency's auditor 
found shortage due by local agent, 
who offered auditor checks payable to 
local agent, as agent, to cover shortage, 
but auditor refused the checks, and 
both parties went to bank where local 
agent indorsed checks “C. L. Russell 
Agt. Railway Express Agency’’, and 
teller cashed checks which were forged, 
and local agent turned over cash to 
auditor, who forwarded the money to 
express agency, whether express agency 
was an innocent taker in good faith, 
so as. to secure title to the cash deliv- 
ered by the bank on the forged checks, 


e Ny 
or through a third person, under. 787. 


good conscience he ought not retain it, — 


ie ide rasta 3 yo 
for the jury.—Railway 
eney v. Luverne Bank & 
So.2d 790, denying certiorari 2 


Ala.App. Where express agency’s au- _ 
-ditor found shortage due by local agent, 
and local agent offered auditor tw 
checks payable to himself as agent t 
cover shortage, which auditor refused — 
to accept, and both local agent and 

auditor went to bank and local agent — 
indorsed checks “C. L. Russell Agt. — 
Railway Express Agency” and _ tell-— 
er cashed the checks, which wer 
forged, and local agent turned over cas] 
to auditor who forwarded the money to 
express agency, whether express agen 
was an innocent taker so as to secure 
title to cash delivered by bank on 
forged checks, and whether transaction i 
of cashing checks was imputab. 
principal so as to bind it, was for jur 
in bank’s action against express agence 
to recover money paid on checks.— 
way Express Agency v. Luverne Ba 
Trust Co., 2 So.2d 787, certiorari 
nied 2 So.2d 790. ies 
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§ 32 2 

Tex.Civ.App. Where electric 
pany agreed to reimburse city for 
penditures made in connection wii 
proposed f 


Vernon’s 
arts. 7426-7447; Vernon’s Ann.Civ.St. 
Const. art. 1, § 26.—State v. Centra’ 
Power & Light Co., 147 S.W.2d ,er- | 
ror granted. : Redes 

Under statutes empowering city to 
take, hold and purchase, lease, grant 
and convey such real and persons 
property as the purposes of the co 
poration may require, and empowe i 
the city to construct, operate and PIN) 
electric light systems, City of York- 
town had power to enter into a con-— 
tract effect of which was to empo} 
electric company to furnish elec 
power to the city and its citizens fo 
years and the act of executing the co: 
tract was not violative of an 
statutes. Vernon’s Ann.Ciy. art 
962, 1108, 7426-7447.—State v. Ce 
Power & Light Co., 147 S.W.2d 3: 
error granted. ¥2 


electric company agreed to pay $10 Wy 
to reimburse city for expenditures 
made in connection with proposed mu-_ 


error granted. ari 


The provision of a eontract between 
city and electric company providing for 
the purchase from the company for a 
period of 10 years, of electrical energy 
for municipal water pumping was not 
violative of the anti-trust statutes be- 
cause contract was to run for 10 years, 
where the city was not precluded from 
exercising any legislative power con- 
ferred upon it by law. Vernon’s Ann. 
Civ.St. arts. 7426, 7447; Vernon’s Ann. 
Civ.St.Const. art. 1, § 26.—State.v. Cen- 
tral Power & Light Co., 147 S,W.24 
330, error granted. 

A provision of a contract whereby 
electric company agreed to buy not less 
than $300 worth of water each year 
for period of 10 years from city was 
not violative of anti-trust statutes since 
electric company did not agree to pur- 
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§ 32 


chase all the water used to operate its 
business but only a stated amount. Ver- 
non’s Ann.Civ.St. arts. 7426-7447; Ver- 
non’s Ann.Civ.St.Const. art. 1, § 26.— 
State v. Central Power & Light Co., 
147 S.W.2d 330, error granted. 
Where electric company agreed to 
pay city certain sum to reimburse it 
for expenditures made in connection 
with a proposed municipal electric 
plant, and city agreed that during the 
period of 10 years it would not build 
or attempt to build either directly or 
indirectly an electric plant, but con- 
tract contained no limitation on city’s 
power to grant franchises to others or 
to acquire electric company’s plant in 
proper proceeding and city did not 
contract to take from electric company 
all electric power to be used by city 
‘and its citizens for 10 years, contract 
was not violative of anti-trust stat- 
utes, since city as an incident of sale 
had right to agree for a limited time 
not to engage in a competitive business. 
Vernon’s Ann.Civ.St. arts. 7426, 7447; 
- Vernon’s Ann.Civ.St.Const. art. 1, § 26. 
—State v. Central Power & Light Co., 
147 S.W.2d 330, cae granted. 
3 


Tenn. The organization of a_subur- 
ban water utility district under the 
_ Utility Act did not result in the crea- 


tion of a “monopoly” in violation of 
constitutional provisions prohibiting 
perpetuities or monopolies. Pub.Acts 


MOS men 248, Ss) 5s ,Const,art. 1)§ 22:— 
First Suburban Water Utility Dist. v. 
McCanless, 146 S.W.2d 948. 
Tex.Civ.App. A city cannot grant an 
exclusive right to furnish either water 
or light. Vernon’s Ann.Civ.St.Const. 


art. 1, § 26.—State v. Central Power & 


Light Co., 147 S.W.2d 330, error grant- 


sed. 

mee § 48 . 
- p.C.Or. Monopoly in any field should 
be curbed unless it appears that the 
public is receiving a benefit from the 
grant of which otherwise it would be 
deprived.—Veaux v. 


05. 
§ 53 
Monopolies and combinations in 


nounced as odious, intolerable, and con- 


be trary to public policy and common 


right.—Schwab v. Moving Picture Ma- 
chine Operators Local No. 159 of Inter- 
national Alliance of Theatrical Stage 
Employes & Moving Picture Machine 
Operators of U. S. and Canada, 109 P. 
' 2d 600. 
_§$.D. A “monopoly” prohibited by 
Constitution exists only where all or 
of a product or com- 
modity within a community or dis- 
trict, is brought into the hands of one 
- man or set of men, as to practically 
bring the handling or production of 
commodity within such single con- 
trol, to the exclusion of competition 
or free traffic therein. Const. art. 17, 
§ 20.—Miles Laboratories v. Owl Drug 
Co., 295 N.W. 292. 


§ 54 
U.S. A monopoly contrary to policies 
of the Sherman Anti-Trust Act and the 
Clayton Act can exist even though 
combination may temporarily or even 
permanently reduce price of articles 
manufactured or sold. Sherman Anti- 
inrusth sAct, Lb UiS.C:A, §) 1° et seq.; 
Clayton Act, 15 U.S.C.A. § 12 et seq.— 
Fashion Originators’ Guild of America 
vy. Federal Trade Commission, 61 S.Ct. 
7038, affirming 114 F.2d 80, certiorari 

granted 61 S.Ct. 175. 


C.C.A.N.Y. Purpose is never an ex- 
ecuse in cases of alleged conspiracy in 
restraint of trade in violation of the 
Sherman Anti-Trust Act, but it is only 
the intent of the accused or the nec- 
essary result of his conduct that is 
important. Sherman Anti-Trust Act, 
15 U.S.C.A. §§ 1-7, 15 note—wU. S. v. 
Gold, 115 F.2d 236. 

D.C.1ll. A union’s demands against 
the use of peboeeaying device which 
will displace its members or in the 
alternative demands that if labor-say- 
ing device is used the same number of 
men be employed as would be if the 
old device were used are legitimate and 
lawful activities which a union may 
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carry on in an effort to maintain em- 
ployment and certain working condi- 
tions for its members, and any _ re- 
straint of trade or commerce attendant 
thereon is only indirect and’ incidental 
and not unreasonable within the pro- 
hibition of the Sherman Anti-Trust Act. 
Sherman Anti-Trust Act § 1, 15 U.S. 
C.A. § 1; Clayton Act §§ 6, 20, 15 U.S. 
C.A. § 17, 29° U:S.C.A. '§ 52; Norris- 
LaGuardia Act § 5, 29 U.S.C.A. § 105.— 
U. S. v. Carrozzo, 37 F.Supp. 191. 
The test of a violation of the Sher- 
man Anti-Trust Act is not that a de- 
mand made by a union or a strike is 
unreasonable, but that the restraint on 
interstate commerce is unreasonable. 
Sherman Anti-Trust Act § 1, 15 USS. 
C.A. § 1; Clayton Act §§ 6, 20, 15 
U.S.C.A!§ 17; 29 ‘WS:GlAN)§ 252% SNor= 


ris-LaGuardia Act § 5, 29 U.S.C.A. § 
Pt ais S. vy. Carrozzo, 3% F.Supp. 
D.C.Or. In determining any _ con- 


troversy arising under the federal anti- 

trust laws, the interests of the con- 

suming public are paramount. Sher- 

man Anti-Trust Act § 1 et seq., 15 U. 

8.C.A. § 1 et seq.—Columbia_ River 

ie: Ass’n v. Hinton, 34 F.Supp. 
55 


§ 

U.S.N.Y. The scheme and structure 
of the Sherman Anti-Trust Act is im- 
portant to proper ascertainment of its 
purpose and intent. Sherman Anti- 
Trust Act §§ 1-7, 15 U.S.C.A. §§ 1-6, 
15 note.—U. 8S. v. Cooper Corporation, 
61 S.Ct. 742, affirming 114 F.2d 413, 
affirming 31 F.Supp. 848, certiorari 
granted 61 S.Ct. 141. 


C.C.A.Ill. Neither the Sherman Anti- 
Trust Act nor the Clayton Act was in- 
tended to discriminate between patent- 
ees and others in the use or sale of un- 
patented articles. Sherman Anti-Trust 
Act, 15 U.S.C.A. §§ 1-7, 15 note; Clay- 
ton Act, 38 Stat. 730.—G. S. Suppiger 
Co. v. Morton Salt Co., 117 F.2d 968, 
reversing G. S. Suppicer Co. vy. Morton 
Salt Co., 31 F.Supp. 876. 

D.C.Cal. The object of anti-trust leg- 
islation is to maintain freedom in in- 
terstate commerce by forbidding mo- 
nopolistic and other tendencies destruc- 
tive thereof. Sherman Anti-Trust Act, 
§ 1, 15 U.S.C.A. § 1.—U. S. v. Heating, 
Piping & Air Conditioning Contractors 


Ass’n of Southern California, 33 
Supp. 978. 
D.C.Del. The purpose of anti-trust 


acts is to prevent any combination of 
persons from monopolizing commerce 
in a particular commodity and destroy- 
ing competition in trade to injury of 


the public. Sherman Anti-Trust Act, 
15 U.S.C.A. §§ 1-7, 15 note; Clayton 
Act, 38 Stat. 730.—Black & Yates v. 


Mahogany Ass’n, 34 F.Supp. 450. 

Alleged statements to the trade by 
defendants, who were dealers in 
genuine mahogany, that “Philippine 
mahogany”, which was sold by plain- 
tiffs was a substitute for and inferior 
to genuine mahogany, amounted mere- 
ly to ‘unfair competition’ in the moral 
sense as defined in Federal Trade 
Commission Act and did not destroy 
competition or monopolize business 
giving rise to a cause of action by 
plaintiffs for conspiracy prohibited by 
anti-trust acts. Sherman Anti-Trust 
Act, 15 U.S.C.A. §§ 1-7, 15 note; Clay- 
ton Act, 38 Stat. 730; Federal Trade 
Commission Act § 5, 15 U.S.C.A. § 45.— 
Black & Yates v. Mahogany Ass’n, 34 
F.Supp. 450. 

D.C.Wash. The Sherman Anti-Trust 
Act is aimed at restraints of trade and 
commerce and not at the subjects. of 
the trade or commerce, and it limits re- 
straints of trade in rights as well as 
commodities. Sherman Anti-Trust Act, 
§§ 1-8, and §§ 1, 2, 15 U.S.C.A. §§ 1-7, 
15 note, and §§ 1, 2.—Buck y. Gallagher, 
36 HK.Supp. 405. 

§ 57 

U.S.Mo. Whether labor union activi- 
ties constitute a violation of the Sher- 
man Anti-Trust Act is to be determined 
only by reading, as a harmonizing text, 
the Sherman Act, the Norris-LaGuardia 
Act, and the section of the Clayton Act 
restricting injunctions in labor cases, 
Sherman Anti-Trust Act § 1, as amend- 


ed, 15 U.S.C.A. § 1; Clayton Act, § 20, 
29 TI.S.C.A. § 52; Norris-LaGuardia 
Act; §§ 1-15, 29 U.S.C.A: $§ 101—-11'5—— 
Ws Hutcheson, 61 S.Ct. 463, af- 
firming 32 F.Supp. : ah 

D.C.Ky. The exemption provision of 
Robinson-Patman Price Discrimination 
Act, such provision having been enact- 
ed after adoption of act, is to be con- 
strued as adding to existing exemp- 
tions, rather than as repealing ex- 
emptions by inference. Robinson-Pat- 
man Price Discrimination Act § 1, 15 
U.S.C.A. §'13; ‘Act May 26, 1938, -e: 
283, 15 U.S.C.A. § 13¢.—General Shale 
Products Corporation v. Struck Const. 
Co., 37 F.Supp, 598. 


59 

U.S. Where textile manufacturers. 
garment manufacturers and their affili- 
ates adopted a scheme under which tex- 
tiles were to be sold to garment manu- 
facturers only upon the condition that 
buyers would not use or deal in textiles 
which had been copied from designs of 
textile manufacturing members of the 
combination and garment manufactur- 
ers would sell to retailers only upon 
condition that the retailers would not 
use or deal in copied garment designs, 
conclusion of Federal Trade Commis- 
sion that the practice constituted an 
“unfair method of competition” within 
prohibition of the Sherman Anti-Trust 
Act and the Clayton Act was authoriz- 
ed. Sherman Anti-Trust Act, 15 U.S.C. 


A. § 1 et seq.; Clayton Act, 15 U.S.C.A. 
§ 12 et seq.; Federal Trade Commis- 
sion +-Act,4 15" UiSiC Ax 41 et seq.— 


Fashion Originators’ Guild of America 
v. Federal Trade Commissgon, 61 S.Ct. 
703, affirming 114 F.2d 80, certiorari 
granted 61 S.Ct. 175. 


Where textile manufacturers, garment 
manufacturers and their affiliates 
adopted a scheme under which textiles 
were to be sold to garment manufac- 
turers only upon the condition that the 
buyers would not use or deal in tex- 
tiles which had been copied from _ de- 
signs of textile manufacturing members 
of the combination and. garment manu- 
facturers would sell to retailers only 
upon condition that the retailers would 
not use or deal in copied garment de- 
signs, the scheme violated the Sher- 
man Anti-Trust Act. Sherman Anti- 
Trust Act, 15 U.S.C.A. § 1 et seq.— 
Fashion Originators’ Guild of America 
v. Federal Trade Commission, 61 S.Ct. 
703, affirming 114 F.2d 80, certiorari 
granted 61 S.Ct. 175. 

Where textile manufacturers, garment 
manufacturers and their affiliates com- 
bined and adopted a scheme for sale 
of textiles, and the combination was in 
reality an extra-governmental agency 
which prescribed rules for the regula- 
tion and restraint of interstate com- 
merce and provided extra-judicial tri- 
bunals for the determination and pun- 
ishment of violators, the Sherman Anti- 
Trust Act was violated. Sherman Anti- 
Trust Act, -15> ULS- CAAT NS) wet seqe— 
Fashion Originators’ Guild of America 
v. Federal Trade Commission, 61 S.Ct. 
703, affirming 114 F.2d 80, certiorari 
granted 61 S.Ct. 175. 

Where textile manufacturers, garment 
manufacturers and their affiliates 
adopted a scheme under which textiles 
were to be sold to garment manufac- 
turers only upon the condition that the 
buyers would not use or deal in tex- 
tiles which had been copied from de- 
signs of textile manufacturing members 
of the combination and garment manu- 
facturers would sell to retailers only 
upon condition that the retailers would 
not use or deal in copied garment de- 
signs, fact that the combination had 
not yet achieved a complete monopoly 
was not determinative in considering 
the policy of the Sherman Anti-Trust 
Act. Sherman Anti-Trust Act, 15. U.S. 
C,A. § 1 et seq.—Fashion Originators’ 
Guild of America vy. Federal Trade 
Commission, 61 §8.Ct..703, affirming 114 
¥’.2d 80, certiorari granted 61 S.Ct. 175, 

Where textile manufacturers, garment 
manufacturers and their  afliliates 
adopted a scheme for sale of textiles, 
fact that Federal Trade Commission 
did not find that combination fixed or 
regulated prices, parceled out or limit- 
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h that the combination was not con- 
} the policy of the Sherman 
Anti-Trust Act and the Clayton Act. 
Sherman Anti-Trust Act, 15 U.S.C.A. § 
1 et seq.; Clayton Act, 15 U.S.C.A. § 12 
et seq.; Federal Trade Commission Act, 
15 U.S.C.A. § 41 et seq—Fashion Origi- 
nators’ Guild of America v. Federal 
‘Trade Commission, 61 S.Ct. 703, affirm- 
ing 114 F.2d 80, certiorari granted 61 
S.Ct 175. 

A conspiracy to fix prices is illegal, 
but an intent to increase prices is not 
an ever-present essential of conduct 
amounting to a violation of the policy 
of the Sherman Anti-Trust Act and the 
Clayton Act. Sherman Anti-Trust Act, 
15 U.S.C.A. § 1 et seq.; Clayton Act, 15 
UW8.C.A. § 12 et seq.—Fashion Origi- 
nators’ Guild of America vy. Federal 


' Trade Commission, 61 S.Ct.-703, affirm- 


ing 114 F.2d 80, certiorari granted 61 
WCE, STS. 

Where textile manufacturers, gar- 
ment manufacturers and their affiliates 
adopted a scheme under which textiles 
were to be sold to garment manufactur- 
ers only upon the condition that buyers 
would not use or deal in textiles 
which had been copied from designs of 
textile manufacturing members of the 
combination and garment manufactur- 
ers would sell to retailers only upon 
condition that retailers would not use 
or deal in copied garment designs, un- 
lawful combination could not be justi- 
fied upon ground that systematic copy- 
ing of dress designs was itself tortious 
or should be declared so by the Su- 
preme Court, since whether given con- 
duct is tortious is a ‘‘question of state 
law’. Sherman Anti-Trust Act, 15 U. 


$.C.A. § 1 et seq.; Clayton Act, 15 U.S. 


C.A. § 12 et seq.cFashion Originators’ 
Guild of America v. Federal Trade 
Commission, 61 S.Ct. 703, affirming 114 
F.2d 80, certiorari granted 61 S.Ct. 175. 


Even if systematic copying of dress 
designs constituted a tort, that situa- 
tion would not justify dress manu- 
facturers in combining together to 
regulate and restrain interstate com- 
merce in violation of federal law for 
purpose of combating the evils grow- 


- ing from the pirating of original de- 


signs. Sherman Anti-Trust Act, 15 U. 
S.C.A. § 1 et seq.; Clayton Act, 15 U. 
S.C.A. § 12 et seg.; Federal Trade Com- 
mission Act, 15 U.S.C.A. § 41 et seq,— 
Fashion Originators’ Guild of America 
v. Federal Trade Commission, 61 S.Ct. 
703, affirming 114 F.2d 80, certiorari 
granted 61 S.Ct. 175. 

C.C.A.Cal. The holder of process pat- 
ent for method of treating emulsified 
petroleum oil with a commercial prod- 
uct known by trade-name “turkey red 
oil”, who authorized purchaser of 
turkey red oil from holder to use oil so 
purchased in patented process, and who 
required purchaser of turkey red oil 
from another source to pay royalty 
first based upon amount of petroleum 
recovery resulting from use of turkey 
red oil so purchased, and later upon 
difference between cost on open market 
of turkey red oil and sale price of 
holder, was using patent for purpose 
of obtaining a limited monopoly in 
turkey red oil for use in the patented 
process, and hence could not maintain 
an action for infringement of process 
patent.—Dehydrators, Limited, v. Petro- 
lite Corporation, 117 F.2d 183. 

C.C,A.U1. A patentee may not ex- 
tend his legal monopoly to a monopoly 
in an unauthorized field through li- 
cense agreements.—G. S. Suppiger Co. 
vy. Morton Salt Co., 117 F.2d 968, re- 
versing G. S. Suppicer Co. v. Morton 
Salt Co., 31 F.Supp. 876. 

A patent is a legal “monopoly”, but 
the patent grant does not extend to 
control of the making, selling, or use 
of an unpatented article which may 
be the product of the patented proc- 
ess or product, or which may be neces- 
sarily used by the licensee of the pat- 
ented machine or product.—G. 8S. Sup- 
piger Co. v. Morton Salt Co., 117 F.2d 
968, reversing G. S. Suppicer Co. v. 
Morton Salt Co., 31 F.Supp. 876. 

C.C.A.Md. Only unreasonable — re- 
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ae ality, did not estab- 
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aints: of 
ited by the Sherman Anti-Trust Act. 


Sherman Anti-Trust Act, 15 U.S.C.A. §§ 
1-7, 15 


note.—Westway Theatre v. 
Twentieth Century-Fox Film Corpora- 
ons 113 F.2d 932, affirming 30 F.Supp. 
830, : 

In determining whether a contract 
imposes an unreasonable restraint of 
interstate trade, important considera- 
tions are intent of the parties and ef- 
fect on the public and such considera- 
tions can generally not be applied aca- 
demically or theoretically, but only up- 
on a realistic consideration of the na- 
ture and condition of the business. 
Sherman Anti-Trust Act, 15 U.S.C.A. §§ 
1-7, 15 note.—Westway Theatre  v. 
Twentieth Century-Fox Film Corpora- 
aah 113 F.2d 932, affirming 30 F.Supp. 

C.C.A.Mass. A inethod of doing busi- 
ness which leads to suppression of com- 
petition in unpatented commodities pre- 
vents successful prosecution of suit 
against a competitior for contributory 
infringement based on sale of wunpat- 
ented materials for use of a patented 


‘method, as against claim that the meth- 


od of doing business is the only prac- 
ticable way to exploit the patent and 
that plaintiff should not be penalized 
for its necessary effect.—B. B. Chemical 
Co. v. Ellis, 117 F.2d 829, affirming 22 
F.Supp. 690. 


The prohibition against use of a 
patent as a means of obtaining a lim- 
ited monopoly of unpatented material, 
as applied to a process patent, could 
not be avoided by granting of limited 
licenses to other manufacturers. to 
make, use and sell the material, ‘sinee 
the effect of this was merely to intro- 
duce a middleman licensed by patentee 
and practicing the prohibited business 
methods.—B. B. Chemical Co. v. Ellis, 
117 F.2d 829, affirming 32 F.Supp. 696. 

C.C.A.Neb. A combination and con- 
Spiracy to deflect the natural course of 
trade is not only an unlawful invasion 
of the rights of the parties at whom 
the concert of action is aimed, but also 
of the parties who are to be coerced in- 
to refusing business relations with 
them. 15 U.S.C.A. §§ 1-15.—Johnson v. 
J. H. Yost Lumber Co., 117 F.2d 53, 

C.C.A.N.J. An arrangement between 
owner of method patent involving use 
of unpatented bituminous emulsion in 
paving, exclusive licensee, and a ma- 
terials corporation whereby contractors 
desiring to obtain emulsion from 
sources other than parties to agree- 
ment for use in practicing patented 
method were required to pay a license 
fee based on square yards of paving 
covered with emulsion created an un- 
lawful monopoly, where contractors 
buying through those parties could 
spread emulsion as widely as desired 
without additional cost, and contrac- 
tors not buying through parties in- 
ereased cost by spreading emulsion 
sparingly and reduced cost by spread- 
ing it thickly.—Barber Asphalt Corpo- 
ration v. La Fera Grecco Contracting 
ae 116 F.2d 211, reversing 30 F.Supp. 
495. Z 

D.C.Cal. A combination or conspira- 
ey cannot be considered violative of the 
Anti-Trust Act unless by its nature it 
results in interference with the free 
flow of commerce, or unless the means 
used to achieve it have that effect. 
Sherman Anti-Trust Act, § 1, 15 U.S.C. 
A. § 1.—U. S. v. Heating, Piping & 
Air Conditioning Contractors Ass’n of 
Southern California, 33 F.Supp. 978. 


Combinations of local character and 
which affect state products only, no 
matter how monopolistic, do not violate 
the Sherman Anti-Trust Act, so that 
where the object of a combination is to 
control the price or conditions of sale 
of articles which never were a part of 
the flow of interstate commerce, or 
which had ceased to be a part of the 
flow and had come to rest, the statute 
is not violated. Sherman Anti-Trust 
ACE 8), |b) USS.CcAy '§ 1c-—U.- S.. -v. 
Heating, Piping & Air Conditioning 
Contractors Ass’n of Southern Cali- 
fornia, 33 F.Supp. 978. 

The Sherman Anti-Trust Act is vi- 
olated by an activity which, though 


ges ‘ ; Fi . rae) 
“interstate trade are pro- local, through its 


f 


I » object or. 0 
used to attain that object, Te 
directly with interstate commer 
Sherman Anti-Trust Act, § 1, 15 U.S.C. 
A. § 1—U. S. v. Heating, Piping & Air 
Conditioning Contractors Ass'n __ 
Southern California, 33 F.Supp. 978 
Labor unions may restrain interstat 
commerce in violation of the Sherman 
Anti-Trust Act. Sherman Anti-Trust 


Act, § 1, 15 US.C.A. § I—UW.. 
Heating, Piping & Air Conditioni 
Contractors Ass’n of Southern Cali 
fornia, 33 F.Supp. 978. : : 


D.C.D.C. To come within Anti-Tr 
Act, restraint must, both in purp " 
and effect, be such as to monopolize the _ 
supply, control price or discriminate 
between its would-be purchasers, and — 
if it is not that kind of restraint, it is” 
not denounced by the Anti-Trust ae 
even though accompanied by wron 
ful acts for which other remedies may 
be found. 15 U.S.C.A. §§ 3, 15.—Con- 
solidated Terminal Corporation y. — 
Drivers, Chauffeurs and Helpers Local 
Union 639, 33 F.Supp. 645. m 
Activities of a 


Anti-Trust Law even though ther 
some remote and resulting benefit: 
those carrying on such activities. 
U.S.C.A. §§ 3, 15.—Consolidated T 
minal Corporation y. Drivers, Cha 
feurs and Helpers Local Union 639, 
F.Supp. 645. ; % 
Activities of a Jabor organizati 
which are carried on with the prima 
purpose of securing union standards — 
of wages and conditions of employ- — 
ment, even though the flow of co 
_is substantially affected and — 
even though substantial damage and 
injury is done to an employer wit 
whom the labor organization is e 
gaged in a dispute does not viol 
the Sherman Anti-Trust law providec 
the obstruction to commerce and in 
jury to the employer is incidental t 
the primary purpose. 15 U.S.C.A.. 
3, 15.—Consolidated Terminal Cor 
ration v. Drivers, Chauffeurs and Help. 
ers Local Union 639, 33 F.Supp. 645. _ 
D.C.La. Retailers’ 


cept at price “stipulated by the ven. 

dor’, and hence were illegal under anti-_ 
monopoly statutes and did not w: 
rant injunction against retailer not a 
party to such contracts from selling at 
less than minimum prices. Act No. _ 
of 1890, § 1; Act No. 90 of La 
1892; Act No. 11 of La. of 1915, 
Sess.;' Act: No. 13) of@ial offite 
Const.La.1921, art. 19, § 14.—Menne: 
Co. v. Krauss Co., 37 F.Supp. 161. | 


D.C.N.J. Concerted effort to exclud 
outsiders from the market is regard 
by its very nature as an “undue or un- | 
reasonable restraint of trade” and an 
illegal destruction of the free opera 
tion of competitive forces. Sherman 
Anti-Trust Act § 1 et seq., 15 U.S.C 
§ 1 et seq.—Quemos Theatre Co. © 
Warner Bros. Pictures, 35 F.Supp. 949. 

D.C.Wash, .An unincorporated non- 
profit association of composers, authors 
and publishers which has the power 
to fix prices for the right to perform 
compositions for profit publicly and_ ‘ 
the power, acquired by assignments of 
its members, to deal in rights acquired 
by copyrights, is a “combination in re- 
straint of trade’ within the Sherman 
Anti-Trust Act. Sherman Anti-'l'rust 
Act, §§ 1-8, amd §§ 1, 2, 15 U.S.C.A. §§ 
1-7, 15° ‘note, and “$$ vl 2] =Buekeec 
Gallagher, 36 F.Supp. 405. : 


Cal.App. An arbitration agreement 
between members of organization of 
produce dealers was not void as being 
in “restraint of trade’ in violation of 
statute so as to preclude a valid arbi- 
tration proceeding concerning a fine 
against a member, where contract be- 
tween members was severable and only 
covenant which it was claimed that 
member breached was a covenant under 
terms of which members agreed not 
to open their shops to receive produce 


§ 59 
on Sunday until 11 p. m., since such 


covenant was not unreasonable as mat- 
ter of law. Civ.Code, § 1673.—United 


Farmers Ass’n of California v. Klein, 
107 P.2d 631, 41 Cal.App.2d 766. | 
Cal.App. Where a covenant in a 


* lease prohibiting a lessor from demis- 
ing other property in the same build- 
; ing or vicinity to be used for conduct- 
4 ing a competing business tends to cre- 
ate a monopoly in the lessee or con- 
‘-¥ stitutes a limitation in restraint of 
f, trade, it will be strictly construed 
against the lessee. Civ.Code, § 1673.— 
em Keating y. Preston, 108 P.2d 479. 
ce A covenant in a _ lease prohibiting 
f lessor from demising other property in 
: the same building to be used for con- 
ducting a competing business will be 
- construed in the light of reason and 
common sense so as to uphold reason- 
able limited restrictions. Civ.Code, § 
1673.—Keating v. Preston, 108 P.2d 
479, 
Generally, courts will not hold to be 
in “restraint of trade’’ a contract, main 
- purpose and effect of which is to pro- 
mote and increase business in the line 
affected, merely because its operation 
might possibly in some theoretical way 
-ineidentally and _ indirectly restrict 
trade. Civ.Code, § 1673.—Keating v. 
Preston, 108 P.2d 479. 
§ 791% 
U.S. The construction of a statute 
as the Federal Trade Commission Act 
presents a unique problem in which 
words derive vitality from the aim and 
nature of the specific legislation. Fed- 
eral Trade Commission Act, §§ 4, 5(a), 
as amended, 15 U.S.C.A. §§ 44, 45(a).— 
Federal Trade Commission y. Bunte 
Bros., 61 S.Ct. 580, affirming Bunte 
Bros. vy. Federal Trade Commission, 110 
F.2d 412, certiorari granted Federal 
Trade Commission y, Bunte Bros., 61 
eS: Cé:*.10. 
- Under Federal Trade Commission Act, 
court ought not to find in section au- 
thorizing Commission to prevent per- 
-- sons from using unfair methods of com- 
petition in commerce, radiations beyond 
- obvious meaning of language, unless 
otherwise purpose of act would be de- 
_ feated, since in ascertaining scope of 
congressional legislation, a due regard 
for proper adjustment of local and na- 
tional interests in the federal scheme 
must always he in the background. 
_ Federal Trade Commission Act, §§ 4, 
 6(a), as amended, 15 U.S.C.A. §§ 44, 45 
(a).—Federal Trade Commission  y. 
Bunte Bros., 61 S.Ct. 580, affirming 
- Bunte Bros. vy. Federal Trade Commis- 
sion, 110 F.2d 412, certiorari granted 
Federal Trade Commission y. Bunte 
 Bros., 61 S.Ct. 10. 
The Interstate Commerce Act and the 
‘Federal Trade Commission Act are 
widely different in their historic set- 
tings, in the enterprises which they af- 
fect, in the range of control they exer- 
cise, and in the relation of these con- 
___ trols to the functioning of the federal 
system. Federal Trade Commission Act 
— § 5(a), as amended, 15 U.S.C.A. § 45 (a); 
- Interstate Commerce Act § 13(4), 49 U. 
$.C.A. § 13(4).—Federal Trade Commis- 
sion v. Bunte Bros., 61 S.Ct. 580, af- 
firming Bunte Bros. v. Federal Trade 
_ Commission, 110 F.2d 412, certiorari 
granted Federal Trade Commission y. 
wBunte Bros: 61.8.Ct. 10: 


Unlike the relatively precise situation 
presented by rate discrimination, ‘un- 
fair competition” was designed by Con- 
gress as a flexible concept with evoly- 
ing content, and touches the greatest 

* variety of unrelated activities. KFed- 

‘ eral Trade Commission Act, ; 5(a), as 
7 


amended, 15 U.S.C.A. § 45(a).—Feder- 
Pa al Trade Commission v. Bunte Bros., 
61 S.Ct. 580, affirming Bunte Bros. v. 
y Federal Trade Commission, 110 F.2d 
» 412, certiorari granted Federal Trade 
Commission v. Bunte Bros., 61 8.Ct. 10. 
U.S. The object of the Federal Trade 
Commission Act was to reach not mere- 


ly in their fruition but also in their 
incipiency combinations which could 
Jead to regulation of prices, parceling 


out or limitation of production, deterio- 
ration in quality and other trade re- 
straints and practices deemed undesira- 
ble. Federal Trade Commission Act, 15 
U.S.C.A. § 41 et seq.—Fashion Originat- 
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Commission, 61 S.Ct. 703, affirming 114 
F.2d 80, certiorari granted 61 S.Ct, 175. 

A conspiracy to fix prices is illegal, 
but an intent to increase prices is not 
an ever-present essential of conduct 
amounting to a violation of the policy 
of the Sherman Anti-Trust Act and the 
Clayton Act. Sherman Anti-Trust Act, 
15 U.S.C.A. § 1 et seq.; Clayton Act, 15 
U.S.C.A. § 12 et seq.—Fashion Origi- 
nators’ Guild of America v. Federal 
Trade Commission, 61 8.Ct. 708, affirm- 
ing 114 F.2d 80, certiorari granted 61 
SiICeHaL 7a: 

The object of the Federal Trade Com- 
mission Act was to reach not merely in 
their fruition but also in their incipi- 
enecy combinations which could lead to 
regulation of prices, parceling out or 
limitation of production, deterioration 
in quality and other trade restraints 
and practices deemed undesirable. Fed- 
eral Trade Commission Act, 15 U.S.C.A. 
§ 41 et seq.—Fashion Originators’ Guild 
of America v. Federal Trade Commis- 
sion, 61 S.Ct. 703, affirming 114 F.2d 
80, certiorari granted 61 S.Ct. 175. _ 

C.C.A.2. Many trade combinations 
which affect competition are lawful, 
when they are designed to prevent 
trade ‘abuses’’.—Fashion Originators 
Guild of America v. Federal Trade 
Commission, 114 F.2d 80. 

The lawfulness of every trade com- 
bination does not depend on whether 
it reasonably corrects trade “abuses”, 
since there are some combinations that 
nothing will excuse.—Fashion Origin- 
ators Guild of America vy. Federal 
Trade Commission, 114 F.2d 80. 

Where the means of a trade combin- 
ation are unlawful per se, the purposes 
of the confederates will not justify the 
means.—Fashion Originators Guild of 
America y. Federal Trade Commission, 
114 F.2d 80. 

D.C.Cal. Under Federal Trade Com- 
mission Act, Federal Trade Commis- 
sion has power to control only transac- 
tions in interstate commerce, and has 
no power to control purely intrastate 


~ businesses, even though unfair methods 


of competition are used which detri- 
mentally affect interstate competitors. 
Federal Trade Commission Act § 1 et 
seq., 15 U.S.C.A. § 41 et seq.—uU. 8. v. 
Piuma, 40 F.Supp. 119. 

In action by federal government to 
recover civil penalties prescribed by 
Federal Trade Commission Act, where 
it was fairly deducible from complaint 
that advertisements complained of as 
unfair competition were made in con- 
nection with interstate business, and 
defendant raised no objection to form 
of complaint, lack of definiteness in 
complaint would not prevent giving 
judgment for federal government if it 
was. otherwise so entitled. Federal 
Trade Commission Act § 3(1), 15 U.S.C. 
coe 45 (l).—U. S. v. Piuma, 40 F.Supp. 


The purpose of 1938 amendment to 
‘Federal Trade Commission Act, provid- 
ing that a cease and desist order of 
Federal Trade Commission becomes 
final unless defendant files a petition 
for review, with Circuit Court of Ap- 
peals within 60 days from date of 
service of commission’s order, is. to 
bring doctrine of ‘res judicata’’ into 
commission’s jurisprudence. Federal 
Trade Commission Act § 3(g), 15 U.S. 
C.A. § 45(g), as amended by Wheeler- 


Lea Act of 1938.—U. 8S. vy. Piuma, 40 
F.Supp. 119. 
§ 79% 
U.S. Where textile manuéacturers, 


garment manufacturers and their affili- 
ates adopted a scheme under which tex- 
tiles were to be sold to garment manu- 
facturers only upon the condition that 
buyers would not use or deal in tex- 
tiles which had been copied from de- 
signs of textile manufacturing members 
of the combination and garment manu- 
facturers would sell to retailers only 
upon condition that the retailers would 
not use or deal in copied garment de- 
signs, conclusion of Federal Trade 
Commission that the practice constitut- 
ed an “unfair method of competition” 
within prohibition of the Sherman Anti- 
Trust Act and the Clayton Act, was au- 
thorized. Sherman Anti-Trust Act, 15 
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ors’ Guild of America y. Federal Trade — 


1 et seq.; Clayton Ac 
12 et guar Federal Trade 
me AGE! Tb OS Ora. ash 41 ‘et 
seq.—Fashion Originators’ Guild | of 
America y. Federal Trade Commission, 
61 S.Ct. 703, affirming 114 F.2d 80, 
certiorari granted 61 S.Ct. 175. 
U.S. Where members of an associa- 
tion were designers and manufacturers 
of women’s hats and association adopt- 
ed plan to combat “style piracy” by 
inducing retailers to refrain from pur- 
chasing hats which were piracies of de- 
signs registered with the association, 
order of Federal Trade Commission di- 
recting the members to cease and de- 
sist from carrying out the plan on 
ground that it constituted “unfair 
method of competition’? was authorized. 
—Millinery Creators’ Guild v. Federal 
Trade Commission, 61 S.Ct. 708, affirm- 


ing 109 F.2d 175, certiorari granted 
Millinery Creator’s Guild v. Federal 
Trade Commission, 61 S.Ct. 34 


C.C.A.2. “Educators Association, Inc.,”’ 
a corporation publishing a school ref- 
erence book called “The Volume Li- 
brary,’ was required to use with its 
corporate name the words ‘‘Commer- 
cial Publishers of the Volume Library.” 
in order that prospective purchasers 
would not be led to believe that cor- 
poration was an association of educa- 
tors.—Educators Ass’n v. Federal Trade 
Commission, 118 F.2d 562, modifyin 
108 F.2d 470, rehearing denied 110 
W.2d 72. 

The sellers of schoel reference book 
known as “The Volume Library,” doing 
business under the trade name ‘‘Hduca- 
tors Association,” were required to add 
to their trade name the words “Com- 
mercial Distributors of the Volume Li- 
brary,” in order that prospective pur- 
chasers would not be led to believe 
that sellers were an association of edu- 
eators.—Educators Ass’n v.. Federal 
Trade Commission, 118 F.2d 562, modi- 
fying 108 F.2d 470, rehearing denied 
110 F.2d 72. : 

C.C.A.3. An arrangement between 
candy bar manufacturers and certain 
operators of vending machines under 
which sale of candy bars suitable for 


vending machine trade was restricted | 


to such operators, which cut off com- 
petitors’ source of supply, constituted 
“unfair competition’? which was proper 
subject of order of Federal Trade Com- 
mission.—Hershey Chocolate. Corpora- 
tion v. Federal Trade Commission, 121 
F.2d 968. 

The making available to all competi- 
tors of commodities essential to open 
competition in the industry, thereby 
insuring a free and unobstructed flow 
of such commodities from manufactur- 
er to consumer is in the “public inter- 
est”” and any tendency to create a mo- 
nopoly may become subject of an order 
of the Federal Trade Commission.— 
Hershey Chocolate Corporation v. Fed- 
eral Trade Commission, 121 F.2d 968. 

Where result of an arrangement, un- 
der which manufacturers of candy bars 
which enjoyed a greater consumer de- 
mand than any competing brands fur- 
nished bars suitable for vending ma- 
chine trade only to the three largest 
operators of vending machines, had ef- 
fect of making it difficult for opera- 
tors’ competitors to conduct their busi- 
ness because of inability to obtain bars 
at. profitable prices, and the competi- 
tors’ customers desiring to purchase 
the bars were deprived of opportunity 
to do so, an order of the Federal Trade 
Commission was appropriate, on 
ground that the ‘public interest” was 
involved.—Hershey Chocolate Corpora- 
tion vy, Federal Trade Commission, 121 
F.2d 968. 

C.C.A.5. It is not for those, who, by 
concert, artificially raise prices to de- 
termine what point is within and what 
beyond the bounds of reason,‘ but law 
prohibits price-fixing agreements and 
all kinds of agreements to regulate ef- 
fect of free and fair competition.— 
Standard Container Manufacturers’ 
Ass'n v, Federal Trade Commission, 119 
F.2d 262; 

C.C.A.10. Where feather quilt manu- 
facturer represented that price of $18.75 
was special or introductory price which 
was one-half of regular’ price but few 


man 
methods of competition in commerce” 
and “unfair and deceptive acts and 
practices in commerce’? so that cease 
and desist order of Federal Trade 
Commission was justified on ground 
that the proceeding by the Commission 
was in interest of the public. Federal 
Trade Commission Act § 5, as amended, 
15 U.S.C.A. § 45.—Thomas v. Federal 
Trade Commission. 116 F.2d 347. 

%, § 79% 

C.C.A.2.. On petition to review Fed- 
eral Trade Commission’s order to cease 
and desist from advertising of install- 
ment sales of motor vehicles, evidence 
held to support Commission’s finding 
that such advertising tended to mis- 
lead and deceive substantial part of 
purchasing publie into belief that de- 
fendant’s ‘six per cent.’ finance plan 
contemplated simple interest charge of 
six per cent. per annum on unpaid bal- 
ances of purchase price of vehicles 
sold, so as to require denial of petition 
nnd affirmance of order.—General Mo- 
, tors Corporation v. Federal Trade 

Commission, 114 F.2d 33. 

C.C.A.3. Alleged fact that unfair 
trade practices which were subject of 
_ order of' the Federal Trade Commission 
were discontinued shortly before com- 
plaint was issued did not preclude the 

Commission from entering the order.— 

Hershey Chocolate Corporation vy. Fed- 

eral Trade Commission, 121 F.2d 968. 

An order of the Federal Trade Com- 
mission was not invalid because it. re- 


t 


A 


with certain items which were not in- 
cluded in the complaint, since the 
Commission’s power was not limited 
to the enjoining of unfair acts of com- 
petitors only as evidenced in the past. 
-—Hershey Chocolate Corporation v. 
peperat Trade Commission, 121 F.2d 
968. 
A 
- An order entered by the Federal 
Trade Commission was binding on all 
parties who participated in the unfair 
trade practices involved, including a 
party whose _ participation occurred 
through its exclusive selling agent.— 
Hershey Chocolate Corporation v. Fed- 
eral Trade Commission, 121 F.2d 968. 
. ©.C.A.3. The procedure in the Fed- 
eral Trade Commission Act is pre- 
seribed in the publie interest as dis- 
tinguished from provisions intended to 
afford remedies to private persons. 
Federal Trade Commission Act § 5, 15 
U.S.C.A. § 45.—Pep Boys—Manny, Moe 
& Jack, Inc., v. Federal Trade Commis- 
sion, 122 F.2d 

Evidence that seller, which sold ra- 
dios in competition with others in in- 
terstate commerce had adopted the 
name “Remington”, which had been 
used by others in business, for use on 
radios, and that as result thereof pur- 
ehasers of 5,800 radios from 1935 to 
1939 might have been deceived into 
purchasing an article which they 
might not have purchased if correctly 
informed as to its origin, warranted 
conclusion that purchasing public had 
a “specific and substantial interest” 
in protection against deception prac- 
ticed by seller and that seller’s acts 
eonstituted “unfair methods of compe- 
tition in commerce’, and “unfair or 
deceptive acts or practices in com- 
merce’ within Federal Trade Commis- 
sion Act. Federal Trade Commission 
Act § 5, 15 U.S.C.A. § 45 as amended. 
—Pep Boys—Manny, Moe & Jack, Inc., 
y. Federal Trade Commission, 122 F.2d 


Le ——— lL ee 


mY 


ee ee Ee ee ee Se ee  Y ; 


EOS: 2% : 
C.C.A.5. If Federal Trade Commis- 
sion had jurisdiction of proceeding 


against trade association to prohibit 
continuance of conspiracy to fix prices, 
that is, if practices Commission inves- 
tigated and reprobated were in and 
not merely affecting interstate com- 
merce, and.Commission’s findings were 
responsive to complaint and supported 
by evidence, cease and desist order 
could not be set aside if it was _ re- 
sponsive to and within scope of find- 
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_ Where ag 
_ control prices and business practices in- 
interstate commerce were entered into — 
and jointly engaged in by members of 


ferred to unfair practices in connection | 


nents and practices to 


trade association, some of which were 
engaged in intrastate, some in inter- 
state commerce, and some in both, but 
all in same general business of selling 
eontainers, and all alike interested in 
controlling, fixing or regulating prices 
and practices therein, Federal Trade 
Commission had authority, not over 
prices fixed and practices carried on 
without agreement in state, but over 
agreements made in state to control 
and affect prices and practices both 
intra and interstate.—Standard Con- 
tainer Manufacturers’ Ass’n vy. Federal 
Trade Commission, 119 F.2d 262. 

Members of trade association who 
had gone out of business or had taken 
bankruptcy were not harmed by Fed- 
eral Trade Commission’s cease and de- 
sist order prohibiting continuance of 
conspiracy to fix prices, since order 
was not “retrospective’, but wholly 
‘prospective’ in operation.—Standard 
Container Manufacturers’ Ass'n vy. Fed- 
eral Trade Commission, 119 F.2d 262. 

Where members of trade association 
were in business when proceeding by 
Federal Trade Commission to, prevent 
continuance of conspiracy to fix prices 
was properly begun against, and juris- 
diction properly obtained over, them, 
jurisdiction was not lost by their go- 
ing out of business or taking bank- 
ruptey, and such facts furnished no 
ground for setting aside cease and de- 
sist order.—Standard Container Manu- 
facturers’ Ass’n v. Federal Trade Com- 
mission, 119 F.2d 262. 

Whether anti-trust laws had good or 
bad effect on business in question was 
not the issue Federal Trade Commis- 
sion had to decide in proceeding 


against trade association and members ~ 
to prohibit continuance of conspiracy 


to fix prices, but issue was whether as- 
sociation and members made agree- 
ments. and did things they were 
charged with doing to raise or affect 
prices and business practices.—Stand- 
ard Container Manufacturers’ Ass’n v. 
Federal Trade Commission, 119 F.2d 
262. 

Evidence supported Federal Trade 
Commission’s conclusion that contain- 
er manufacturers’ association as an as- 
sociation had as one of its prime pur- 
poses and functions, concert of action 
to prevent what they regarded as ruin- 
ous competition, by restoring living 
price conditions to industry, and that 
its 
only way to do it was by price agree- 
ments, and supported such conclusion 
as to secretary of association and an- 
other respondent.—Standard Container 
Manufacturers’ Ass’n v. Federal Trade 
Commission, 119 F.2d 262. 

The record showing that president of 
trade association was promulgating, 
secretary was printing and distributing 
price lists, and that members were ad- 
hering, or were being disciplined for 
not adhering, to them, it was clearly 
incumbent on any particular member 
of association complaining of Federal 
Trade Commission’s cease and desist 
order as to him, to show that he re- 
fused to participate in agreements for 
or to adhere to price-fixing arrange- 
ments.—Standard Container Manufac- 
turers’ Ass’n v. Federal Trade Commis- 
sion, 119 F.2d 262. 

The Federal Trade Commission’s 
cease and desist order against trade 
association and members, which was 
not self-operative, but merely by way 
of protection against making agree- 
ments set standard for future conduct, 
and which did not prohibit individual 
and independent action, but concerted 
action for purpose of carrying out 
agreements by which prices are raised 
and conditions of doing business are 
fixed, was not too indefinite, arbitrary, 
or too drastic.—Standard Container 
Manufacturers’ Ass’n y. Federal Trade 
Commission, 119 F.2d 262. 

A clause of Federal Trade Commis- 


members were convinced that the - 


of acts and things prohibited by ord 
and from doing particular acts, w 
amended to make it clear that claus 
was not intended to extend its prohibi- a 


Ass’n v. Federal Trade Commission, 1 
Wy 20-262), d 
€.C.A.6. In determining validity of 
cease and desist order of Federal 
Trade Commission based on alleg 
violation of Federal Trade Commis 
Act by use of “unfair methods of com 
petition” in interstate commerce, what. 
constitutes “unfair methods of competi- 
tion” must be decided in particular in 
stances upon incidents in the light 
existing competitive conditions and t! 


phrase includes. F 

Trade Commission Act § 5, 15 U.S.C. 
§ 45.—Ford Motor Co. v. Federal Tra 
Commission, 120 F.2d 175. 

In determining whether a “si 
cent. plan” of financing retail sales of 
automobiles advertised by automobile | 
manufacturer was unfair method 
competition within Federal Trade C 
mission Act, the practices in the a 
mobile industry or those in simila 
lated enterprises were immaterial 


public into purchasing manufactu 
automobiles at a higher cost than they 
otherwise would have paid. Federal 
Trade Commission Act § 5, 15 U : 
A. § 45.—Ford Motor Co. y. Fede 
Trade Commission, 120 ¥.2d 175. — 

In determining whether ‘six pe 
cent. plan’ of financing retail sa 
of automobiles advertised b 
bile manufacturer’ violate 


fair methods of competition ing 
state commerce, the advertisement Ss 
required to be considered from the | 
viewpoint of prospective purchaser 
the manufacturer’s automobiles and 
determining its capacity or tendency OND: 
mislead was required to be jud if 
from its general fabric and not its — 
single threads. Federal Trade Com 

mission Act § 5, 15 U.S.C.A. § 45, 
Ford Motor Co. v. Federal Trade Com: 
mission, 120 F.2d 175. is soe 

In proceeding by Federal Trade (¢ 

mission against automobile manufa 
turer for using unfair methods 
competition, the alleged fact that 
damage had been shown by ner 


fense complained of to purchase 
manufacturer’s automobiles or to 
competitor was no. defense. Fe 
Trade Commission Act § 5, 15 U 
A. § 45.—Ford Motor Co. y. Fe 
Trade Commission, 120 F.2d eee 
In determining whether a proceeding — 
by. Federal Trade Commission 
complaint charging use of unfair meth- _ 
ods of competition in interstate com- — 
merce is in the public interest, the 
commission exercises a broad discretion 
and each case must be determined up- _ 
on its own facts, Federal Trade Com- — 
mission Act § 5, 15 U.S.C.A. § 45.— — 
Ford Motor Co. y. Federal Trade Com- 
mission, 120) B.2d, 176. ; 
A proceeding by Federal Trade Com- 
mission against automobile manufac- 


° 


turer, charged with use of unfair 
methods of competition in interstate 
commerce by advertising a “six per 


cent. plan” of financing retail sales 
of automobiles which gave average 
member of public impression that only 
six per cent. interest annually on re- 
maining balance after deducting each 
successive monthly payment was 
meant, whereas the actual credit charge 
computed in accordance with the six 
per cent. plan amounted to approxi- 
mately 11% per cent. simple annual 
interest on the unpaid balance of in- 
stallments due on automobile sold, was 
in the interest of the public and was 
therefore within jurisdiction of the 
commission. Federal Trade Commis- 


Poreoesing automobiles 
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sion Act § 5, 15 U.S.C.A. § 45.—Ford 
Motor Co. vy. Federal Trade Commis- 
sion, 120 F.2d 175. 

Cease and desist orders of the Fed- 
eral Trade Commission should go no 
further than reasonably necessary to 
correct the evil complained of and pre- 
serve the rights of competitors” and 
the public—Ford Motor Co. v. Feder- 
al Trade Commission, 120 F.2d 175. 

Where automobile manufacturer was 
guilty of using unfair methods of 
competition by advertising a “‘six per 
cent. plan” of financing retail sales of 
automobiles, order of Federal Trade 
Commission requiring manufacturer to 
cease and desist from using the words 
“six per cent.’ or the figure and sym- 
bol “6%? in certain forms of adver- 
tising in connection with the cost of 
or the additional charge for the use 
of deferred or installment plan of 
manufactured 
y it was proper. Federal Trade Com- 
mission Act § 5, 15 U.S.C.A. § 45.— 
Ford Motor Co. v. Federal Trade Com- 
mission, 120 F.2d 175. 

C.C.A.6. Where Federal Trade Com- 
mission found that salesmen for corpo- 


ration which sold and distributed stain- 


‘ called to 


of cease and _ desist : 
against corporation, in absence of find- 


Trade 
AL § 
Trade Commission, 121 F.2d 282. 


less steel cooking utensils made false 
representations concerning effect of 
eooking food in aluminum utensils, 
whether finding of commission that cor- 
poration forbade its salesmen to make 
such representations, and for more than 


a year had on every occasion where a 


violation of its instructions had been 
its attention, penalized ‘its 
salesmen, did not require setting aside 
order entered 


ing showing that corporation made any 
attempt to prevent unlawful practices 
prior to filing of complaint or of con- 
elusive showing that effort made by 


corporation to prevent the practices 
was successful. Federal Trade Com- 
mission Act § 5, 15 U.S.C.A. § 45.— 


Perma-Maid Co. y. Federal Trade Com- 
mission, 121 F.2d 282. 
Abandonment of unfair trade prac- 


tices after complaint was filed by Fed- 


eral Trade Commission would not ren- 
der controversy ‘‘moot’, even if aban- 
donment was clearly shown. Federal 
Commission Act § 5, 15 U.S.C. 
45.—Perma-Maid Co. vy. Federal 


_The duty of Federal Trade Commis- 
Sion to prevent use of unfair method 
of competition in commerce is not. dis- 


-. eharged by abandoning complaint upon 


cease and desist order. 


a Showing that unlawful practices have 


been discontinued, since such showing 


constitutes no guaranty that they will 
not be resumed and the law prescribes 
only one effective method by which 
commission may discharge its duty, 
that is, by issuance of appropriate 
Federal Trade 
Commission Act § 5, 15 U.S.C.A. § 45. 
—Perma-Maid Co. v. Federal Trade 
Commission, 121 F.2d 282. 


C.C.A.7. In proceeding by Federal 
Trade Commission, admission, in an- 
swer of allegation, that soap dealers 
complained against were both of the 
two classes of dealers in which the soap 
industry was divided, authorized find- 
ing that dealers of both such classes 
were among the competitors but did 
not preclude presentation of issue 
whether unfair methods were employed 
affecting competition. Federal Trade 
Commission Act of 1914, § 5, 15 U.S.C. 
A. § 45.—Allen B. Wrisley Co. v. Fed- 
eral Trade Commission, 113 F.2d 437. 

A proceeding by Federal Trade Com- 
missicn for cease and desist order 
against labeling of soap so as to false- 
ly represent that the soap was 100 
per cent. olive oil was in the public 
interest. Federal Trade Commission 
ACEeOL 19141085, Th U8.C A: 45.— 
Allen B. Wrisley Co. vy. Federal Trade 
Commission, 113 F.2d 437. 

A cease and desist order prohibiting 
manufacturers of soap from using the 
word “olive’’, or similar words, unless 
words truthfully describing and desig- 
nating each constituent oil were also 
used, went beyond issues raised by 
petition alleging merely unfair com- 
petition with dealers in genuine olive 
oil soap and dealers truthfully repre- 
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senting that their.products were only 
partially olive oil soap, and should 
merely require use of name of another 
oil or other words clearly indicating 
that soap was not made wholly of 
olive oil. Federal Trade Commission 
Act of 1914, § 5, 15 U.S.C.A.) § 45.— 
Allen B. Wrisley Co. v. Federal Trade 
Commission, 113 F.2d 437. 

C.C.A.9. In proceeding before the 
Federal Trade Commission, as in any 
in personam action, there must be ju- 
risdiction over the parties sought to be 
affected by any order of the commis- 
sion. Federal Trade Commission Act, 
§ 5, 15 U.S.C.A. § 45.—California Lum- 
bermen’s Council v. Federal Trade 
Commission, 115 F.2d 178. 

In Federal Trade Commission pro- 
eeeding, although it is customary for 
a defendant’s case to be presented after 
that of plaintiffs, there is nothing to 
prevent the taking of testimony out 
of such regular order where there is 


reason therefor. Federal Trace Com- 
mission Act § 5, 15 U.S.C.A. § 45.— 
California Lumbermen’s Council: Vv. 
Federal Trade Commission, 115 F.2d 
178. 

Under Federal Trade Commission 
Act, the hearing in proceeding for 


cease and desist order was not re- 
quired to be before-entire board but 
could be before an examiner appointed 
by the commission to hear evidence 
and rule on evidentiary points and to 
thus make a record of the testimony 
to be filed in office of commission. 
Federal Trade Commission Act §§ 2, 
5, 15 US.C.A. §§ 42, 45.—California 
Lumbermen’s Council v. Federal Trade 
Commission, 115 F.2d 178. 

In Federal Trade Commission pro- 
ceeding commenced in 1936 for cease 
and desist order against lumbermen’s 
organizations, Wherein a witness for 
government testified to acts of trade 
restriction by respondents from 1929 
to time of trial, respondents were en- 
titled to cross-examine the witness 
with respect to National Industrial Re- 
covery Act codes during period in 1933 
and 1934 in which the codes were in 
effect, but examiner’s unnecessary re- 
striction of such cross-examination was 
not prejudicial to respondents, since 
cease and desist order was directed 
only to continuation of acts practiced 
and threatened and the codes could not 
be a defense to unlawful acts after 
codes became ineffective. Federal 
Trade Commission Act § 5, 15 U.S.C.A. 
§ 45.—California Lumbermen’s Council 
v. Federal Trade Commission, 115 F. 
2d 178. 

The purpose of a cease and desist 
order by Federal Trade Commission 
against unfair methods of competition 
is not to punish for past acts, but 
to prevent the occurrence or the threat- 
ened continuance of illegal acts. Fed- 
eral Trade Commission Act § 5, 15 U. 
S.C.A. § 45.—California Lumbermen’s 
Council v. Federal Trade Commission, 
115 Bi2a) 178. 

Order of Federal Trade Commission 
that respondents, in connection with 
the purchase ‘and’ sale of lumber 
and building materials in interstate 
commerce, cease and desist specified 
acts, including the imposition. upon 
manufacturers of ‘unfair, discrimina- 
or prohibitive terms and condi- 
, and specified acts “unlawfully” 
restricting sale and _ distribution of 
lumber and building materials, was 
not invalid as being vague, indefinite, 
and obscure, where substance of order 
when read as a whole left no question 
but that acts were prohibited in the 
case of purchase or sale, either sepa- 
rately or together, and left no ques- 
tion as to meaning of the quoted 
words and phrases. Federal Trade 
Commission Act § 5, 15 U.S.C.A. § 45. 
—California Lumbermen’s Council vy, 


Federal Trade Commission, 115 F.2d 
178. 
Federal Trade Commission’s cease 


and desist order which contained pre- 
liminary provision ordering that re- 
spondents, in connection with the pur- 
chase and sale of lumber and building 
materials in interstate commerce, cease 
and desist specified acts, was not in- 
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of the order were not limited to in 
terstate commerce, since each of the 
provisions of the order was necessarily 
limited to interstate commerce by the 
preliminary provision. Federal Trade 
Commission Act § 5, 15 U.S.C.A. § 45. 
—California Lumbermen’s Council Vv. 


eae Trade Commission, 115 F.2d 
178. 2 
D.C.Cal. Where complaint before 


Federal Trade Commission charged and 
commission found that defendant was 
engaged in interstate commerce, that he 
falsely advertised his products, that he 
was in substantial competition with 
others in interstate commerce, and that 
proceeding was in interest of public, 
commission had jurisdiction to issue 
cease and desist order requiring de- 
fendant to refrain from making certain 
representations - concerning merits of 
his product. Federal Trade Commis- 
sion Act § 1 et.seq., 15 U.S.C.A. § 41 
ee igs a S. v. Piuma, 40 F.Supp. 
119. 


Where Federal Trade Commission 
found that defendant’s advertisements 
of defendant’s product were false and 
issued a cease and desist order, and 
defendant’s opportunity to challenge 
commission’s finding was lost when 
defendant failed to petition for a re- 
view prior to time provided in 1938 
amendment to Federal Trade Commis- 
sion Act, defendant was not entitled to 
trial on facts determined by commis- 
sion in an action brought by federal 
government in District Court to re- 
cover civil penalties prescribed by act 
for violation of cease and desist or- 
der. Federal Trade Commission Act § 
30 (ds (Zaid) od OLS Or Ang Sha: RCs 
1), as amended by Wheeler-Lea Act of 
1938.—U. S. v. Piuma, 40 F.Supp. 119. 

The giving finality to cease and desist 
order of Federal Trade Commission 
under Federal Trade Coimnmission Act 
upon defendant’s failing to _ petition 
for a review by Circuit Court of Ap- 
peals within time prescribed in act is 
consonant with “due process of law’’. 
Federal Trade Commission Act § 3(d, 
g), 15 U.S.C.A. § 45 (d, g), as amend- 
ed by Wheeler-Lea Act of 1938.—U. S. 
vy. Piuma, 40 F.Supp. 119. 


Where cease and desist order of 
Federal Trade Commission required de- 
fendant to refrain from. representing 
that his product ‘“Glendage’ was a 
gland tonic, and that preparation was 
best gland remedy known, and order 
became final upon defendant’s failing 
to petition for a review by Circuit 
Court of Appeals within time prescrib- 
ed by Federal Trade Commission Act; 
subsequent advertisements by defend- 
ant of his product as a ‘‘gland tablet,” 
and that it was “one of best gland 
remedies known,” constituted viola- 
tions of the order, authorizing federal 
government to recover civil penalties 
prescribed by the act. Federal Trade 
Commission Act § 3 (d, g, 1), 15 U.S, 
GAT i845 (dy Sa De 
Wheeler-Lea_ Act of 1938.—U. S. y. 
Piuma, 40 F.Supp. 119. 

D.C.Mich. Orders of the Federal 
Trade Commission declaring use of 
the trade-mark ‘Dirigold” to be an 
unfair trade practice would not be 
violated by manufacture and sale under 
that name within the state of L[llinois 
solely.—Dirigold Metals Corporation 
v. Ernst Kern Co., 40 F.Supp. 146, con- 
forming to mandate American Dirigold 
Corporation v. Dirigold Metals Corpora- 
tion, 104 F.2d 863. 

N.Y.App.Div. Public Service Com- 
mission has no jurisdiction of a com- 
plaint for unfair trade practices, but. 


an aggrieved person must resort to. 


court for relief.—In re City Ice & Fuel 
Co., 23 N.Y¥.8.2d 376, 260 App.Div. 537, 
dismissing appeal 18 N.Y.S.2d 588, 173 
Mise. 534, 
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C.C.A.1. The statutory provision 
that the findings of the Federal Trade 
Commission as to facts, if supported 
by evidence, shall be conclusive, can- 
not be ignored by the courts, and 
the courts cannot pick and choose bits 
of evidence to make findings of fact 
contrary to the findings of the com- 
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valid on ground that the restrictions’ 


as amended by . 
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well as’ 
—  -be drawn 


ssion, 114 F.2d 393. 
ht to be given evidence, as 
e inferences reasonably to 
from it, are for the Federal 
‘Trade Commission. Federal Trade 
Commission Act § 5(c), 15 U.S.C.A. § 
45(c).—Quality Bakers of America y. 
a coord Trade Commission, 114 F.2d 


C.C.A.2. The fact that dressmakers’ 
guild failed to apply to Circuit Court 
of Appeals for leave to adduce_ addi- 
tional evidence before the Federal 
Trade Commission did not cause guild 
to lose its only opportunity to question 
or correct any rulings made by com- 
mission during hearing at which com- 
mission made a “cease and desist’ or- 
der, on ground that the guild’s only 
remedy under statute dealing with un- 
fair methods of competition and pre- 
vention of them by commission was to 
make such application, since the pre- 
supposition on which the statute was 
drawn was that the court shall have no 
jurisdiction over the proceedings until 
the commission has concluded the case. 
Federal Trade Commission Act § 5, 15 
U.S.C.A. § 45.—Fashion Originators 
Guild of America v. Federal 
Commission, 114 F.2d 80. 

C.C.A.2. The Federal Trade Commis- 
-sion’s cease and desist order prohibit- 
ing retail department store from using 
word ‘woolen’ in advertisements to 
designate fabrics not composed wholly 
of wool, and requiring that such fab- 
rics be designated by words describing 
each constituent fabric in order of pre- 
dominance by weight, or percentage of 
fiber not present in a substantial 
amount by weight, went beyond issues 
raised by petition merely charging that 
store represented mixed goods as all 
wool, and would be modified so as to 
require store to describe mixed goods 
merely by words designating each con- 
stituent fiber thereof. Federal Trade 
Commission Act of 1914, § 5, 15 US. 
C.A. § 45.—Gimbel Bros. v. Federal 
Trade Commission, 116 F.2d 578. 

€.C.A.2. Where Federal Trade Com- 
mission’s petition to adjudge corpora- 
tion in contempt for violating order of 
Circuit Court of Appeals, affirming 
Commission’s order directing corpora- 
tion to cease and desist from violating 
price discrimination act, did not par- 
ticularize any transaction violating or- 
der, corporation’s motion for bill of 
particulars should be granted to extent 
of requiring Commission to particular- 
ize at least one typical transaction un- 
der each subparagraph, alleging such 
violations, in petition, and more if nec- 
essary, sufficiently to inform respondent 
and court of time, place and nature of 
claimed violations. Robinson-Patman 
Act, § 2(¢c), 15 U.S.C.A. § 13(c).—KFed- 
eral Trade Commission y. Biddle Pur- 
ehasing Co., 117 F.2d 29. 

C.C.A.3. The findings of the Federal 
Trade Commission are conclusive if 
supported by the evidence. Federal 
Trade Commission Act § 5(c), 15 U.S. 
C.A. § 45(c).—Hershey Chocolate Cor- 
poration y. Federal Trade Commission, 
121 F.2d 968. 

Where petitioners who sought review 
of order of Federal Trade Commission 
failed to avail themselves of remedy 
provic;d by the provision of the Fed- 
eral ' ‘rade Commission Act relating to 
review of an order and rehearing, peti- 
tioners could not raise contention that 
they were deprived of full and fair 
heay ing because of striking from rec- 
ord of proffer of proof and restriction 
op cross-examination of certain wit- 
n.gses. Federal Trade Commission Act 
§ 5(c), 15 U.S.C.A. § 45(c).—Hershey 
Chocolate Corporation vy. Federal Trade 
Commission, 121 F.2d 968. 

C.C.A.4. Under the section of the 
federal Trade Commission Act provid- 
ing that review of an order by the 
Circuit Court of Appeals shall be lim- 
ited to a consideration of matters of 
jaw and that the_findings of the com- 
mission if supported by evidence shall 
be conelusive, the court may not pass 
on the weight to be given to conflict- 
ing testimony, and if the findings of 
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Act § 5(c), 
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mission. “supported b 
stantial eyidenee tiey are Dinaiug on 
the court. Federal Trade Commission 
as amended by Act March 
21,1988, 15 U.S:C:A. § 45(c).—Neff v. 
ail Trade Commission, 117 F.2d 
The opinions of six well-qualified ex- 
perts based on their general medical 
and pharmacological knowledge and on 
a chemical analysis of medicinal prepa- 
ration for internal use, that prepara- 
tion could not perform cures claimed 
for it and had no value as a remedy, 
constituted “substantial evidence” 
showing that distributor of prepara- 
tion was not justified in making repre- 
sentations eoncerning preparation’s 
remedial qualities and supported Fed- 
eral Trade Commission’s finding that 
preparation was not a. safe, compe- 
tent, and reliable remedy, as adver- 
tised. Federal Trade Commission Act 
§ 5(c), as amended by Act March 21, 
1938, 15 U.S.C.A. § 45(c).—Neff v. Fed- 
eral Trade Commission, 117 F.2d 495. 


©.C.A.6. The findings of the Federal 
Trade Commission in a proceeding for 
prevention of unfair methods of com- 
petition, based almost entirely upon 
stipulation, were conclusive. Federal 
Trade Commission Act § 5, 15 U.S.C. 
A. § 45.—Perma-Maid Co. vy. Federal 
Trade Commission, 121 F.2d 282. 

Hindings of the Federal Trade Com- 
mission that salesmen for corporation 
which sold and distributed stainless 
steel cooking utensils made false rep- 
resentations that food prepared or kept 
in aluminum utensils was detrimental 
to health, that there were among the 
corporation’s competitors, distributors 
of utensils who did not make false 
statements concerning products. of 
their competitors and that representa- 
tions made by salesmen had tendency 
to induce public to purchase corpora- 
tion’s utensils, were sufficient to sup- 
port cease and desist order entered 
against corporation. Federal ‘Trade 
Commission Act § 5, 15 U.S.C.A. § 45. 
—Perma-Maid Co. vy. Federal Trade 
Commission, 121 H.2d 282. 

C.C.A.7 Findings of,. the 
Trade Commission are conclusive if 
supported by substantial evidence. 
Federal Trade Commission Act of 1914, 
§ 5,15 U.S.C.A. § 45.—Allen B. Wrisley 
Co. y. Federal Trade Commission, 113 
F.2d 437. 

Evidence held to authorize finding by 
Federal Trade Commission, as basis 
for cease and desist order against label- 
ing a soap comprising other oils as 
an “olive oil soap’’, that an “olive oil 
soap” is one containing olive oil as its 
fatty ingredient to the exclusion of all 
other oils or fats. Federal Trade Com- 
mission Act of 1914, § 5, 15 U.S.C.A. § 
45.—Allen B. Wrisley Co. v. Federal 
Trade Commission, 113 F.2d 437. 

A stipulation that 24 out of 30 mem- 
bers of the consuming public would 
testify that the label ‘‘Palm and Olive 
Oil Soap’? would lead them to believe 
that the soap contained 100 per cent. 
olive oil, could not be said to be sub- 
stantial in view of unanimous testi- 
mony to the contrary by witnesses ap- 
pearing personally, and did not author- 
ize cease and desist order against use 
of the quoted label and similar labels. 
Federal Trade Commission Act of 1914, 
§ 5, 15 U.S.C.A. § 45.—Allen B. Wrisley 
Co, y. Federal Trade Commission, 113 
H.2d 437. 

Evidence held to sustain finding by 
Federal Trade Commission, as basis for 
cease and desist order against use of 
such labels as “Olivilo” and the like 
for soap containing other fatty ingredi- 
ents than olive oil, that such labels 
led the public to believe that the soap 
contained 100 per cent. olive oil. Fed- 
eral Trade Commission Act of 1914, § 
5, 15 U.S.C.A. § 45.—Allen B. Wrisley 
Co. y. Federal Trade Commission, 113 
F.2d 437. 

C.C.A.7. Stipulation entered into be- 
tween Federal Trade Commission and 
a physician, charged with using un- 
fair methods of competition in sale and 
distribution of tablets and ointments 
for use by those afflicted with goitre, 
whereby it was agreed that objection- 
able matter would be eliminated in fu- 


Federal 


~ quent ‘ 
Trade Commission Act § 5, 15 


1re could not be set up 


edings against phy 
improper 


fo 
conduct. 


§ 45.—Rock y. Federal Trade Co 
sion, 117 F.2d 680. ; 

Evidence justified order of Fed 
Trade Commission directing physician — 
to cease and desist from certain prac 
tices in sale and distribution of medic 
inal preparations for use by those af 
flicted with goitre. Federal Trade 
Commission Act § 5, 15 U.S.C.A. § 45 
—Rock v. Federal Trade Commission. 
117 F.2d 680. 

C.C,A.7. On petition to Bi 
cease and desist order of the Federal — 
Trade Commission, the primary ques- 
tion for decision is whether the fin 
ings of fact as made by the comm 
sion upon which the order is. pre 
cated are sustained by substantial 
. Federal Trade Commissio 
§ 5, 15 U.S.C.A. § 45.—Kidder Oi 
poredeia Trade Commission, 11 


rie 
On petition to review a cease and ~ 
desist order of the Federal Trade Com- _ 
mission, whether the report made 
the comission by its trial exam: : 
who heard the witnesses may properly 
be considered by the Circuit Court | 
Appeals is a discretionary matter w 
the court. Federal Trade Commissio1 
Act 5(c), 15. U.S.C.A. § 45 (¢).— 
der Oil Co. vy. Federal Trade Commis: 
sion, 117 F.2d 892. woe giyt 
The fact that the findings 
Federal Trade Commission upon whi 
its cease and desist order rested wer 
at variance with the facts as reported 
by its trial examiner did not preclude 
the Circuit Court of Appeals from 
considering the examiner’s report in 
its. discretion in connection with the 
determination whether the  findi 
were substantially, supported by 
dence. Federal Trade Commissio 
§ 5(c), S.C.A. § 45 (c).—Kidde 
Oil Co. y. Federal Trade Commission, 
TL, Bi2ay 892. Nte techie ee 
On petition to review a cease a 
desist order of the Federal Trade Com- 
L the authority, if any, of the © 
Circuit Court of Appeals to make ad- 
ditional findings should be exercised, 
if ever, only where the findings i 
made by the commission are insuffici 
to dispose of the issues presented. 
Federal Trade Commission Act § 2 
15 U.S.C.A. § 45.—Kidder Oil Co 
pederah Trade Commission, | 


iid, 


desist order of the Federal Trade Con 
mission, it is not the province o 
Circuit Court of Appeals to weigh the 
testimony. Federal Trade Commission _ 
Act § 5, 15 U.S.C.A. § 45:—Kidder Oi ‘ 

417 

ar sy. 


} 


Co. v. Federal Trade Commission, 
F.2d 892. 


The Federal Trade Commission’s 
findings that petitioner’s product 
“Koatsal’, an oil containjng colloidal 


graphite sold for commingling as an | 
auxiliary lubrication to oil universally 
used to lubricate internal combustion — 
engines, produces no beneficial result 
under “boundary” conditions of lubri- 
eation were without substantial sup- 
port in the evidence, and the commis- 
sion’s order precluding petitioner from 
making certain representations in sell- 
ing and distributing its product was 
modified to require petitioner to cease 
and desist in manner provided only — 
with respect to representations con- 
cerning ‘“‘Koatsal”’ when used as a 
lubricant in a motor operated under 
“full-film” conditions. Federal Trade 
Commission Act. § 5, 15 U.S.C.A. 
45.—Kidder Oil Co. v. Federal Trade 
Commission, 117 F.2d 892. 


C.C.A.9. In proceeding to review a 
cease and desist order of Federal Trade 
Commission, wherein petitioners urged 
that commission was without jurisdic- 
tion over any of the petitioners not 
served with copy of complaint, attorney 
who in an affidavit and during trial be- 
fore examiner stated that he appeared 
for all petitioners, and who had ap- 
peared before the commission and the be 
Circuit Court of Appeals ostensibly 
representing some one or more of the 


tS 


der additional 
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petitioners, would be held to have ap- 
peared generally for all petitioners, 
since, if he intended to limit his ap- 
pearance as representing less than all 
petitioners, he should have so informed 
examiner and court at earliest time 
practicable. Federal Trade Commission 
Act § 5, 15 U.S.C.A. § 45.—California 
Lumbermen’s Council v. Federal Trade 
Commission, 115 F.2d 178. 

The action of examiner in Federal 
Trade Commission proceeding in re- 
quiring respondents to present their 
ease prior to closing of government’s 
case, where taking of testimony of gov- 
ernment’s witness was not feasible un- 
til after testimony of two of respond- 
ents’ witnesses who had failed to re- 
spond to subpoenas, was proper and 
did not prejudice respondents who urg- 
ed, on review of cease and desist or- 
der, that they were denied a fair trial. 
Federal Trade Commission Act § 5, 15 
U.S.C.A. § 45.—California Lumbermen’s 
Council y. Federal Trade Commission, 
115 F.2d 178. 

In proceeding to review cease and 
desist order of Federal Trade Com- 
mission, wherein petitioners ught to 
nullify order on ground of unfair trial 
because of examiner’s exclusion of evi- 
dence from the _ record, - petitioners 
should have applied to the court under 
statutory provision authorizing court 
to order additional evidence to be tak- 
en before commission, for leave to pro- 
duce the evidence deemed to have been 
wrongfully excluded, and, where peti- 
tioners failed to do so and to show ma- 
teriality of the excluded evidence or 


to show wherein they were prejudiced, 


relief would be denied. Federal Trade 
Commission Act § 5, 15 U.S.C.A. § 45. 
—California Lumbermen’s Council v. 
oe eT Trade Commission, 115 F.2d 


In proceeding to review céase and 
desist order of Federal Trade Com- 
mission, wherein petitioners alleged 
that evidence was improperly excluded 
from the record, court would not nulli- 
fy the order because of commission’s 
denial of motion for an order requir- 
ing official reporter to prepare and 
file with commission a true, full and 


- correct transcript of the entire record 


including all evidence taken in the pro- 
eeeding, where petitioners could have 
proceeded by appropriate application 
under statute authorizing court to or- 
evicence to be taken 
before commission, and petitioners fail- 
ed to show materiality of the alleged 
excluded evidence or to show wherein 
they were prejudiced. Federal Trade 
Commission Act § 5, 15 U.S.C.A. § 45. 
—California Lumbermen’s Council v. 
oes Trade Commission, 115 F.2d 


C.C.A.9. In proceedings to set aside 
cease and desist order of Federal Trade 
Commission, findings of Commission, if 
supported by evidence, are conclusive. 
Federal Trade Commission Act, § 5(c), 


“15 U.S.C.A. § 45(c).—Alberty v. Fed- 


eral Trade Commission, 118 F.2d 669. 

Hvidence sustained finding of _ Fed- 
eral Trade Commission that petitioner 
was making false representations as to 
medicinal value of certain preparations, 
so as to authorize cease and desist 
order. Federal Trade Commission Act, 
§§ 1-11, 5(c), 15 U.S.C.A. §§ 41-51, 45 
(c).—Alberty v. Federal Trade Commis- 
sion, 118 F.2d 669. 

In proceedings to review cease and 
desist order of Federal Trade Commis- 
sion directed against petitioner who 
was allegedly making false representa- 
tions as to medicinal value of certain 
preparations which she was selling in 
interstate commerce, conflicts in testi- 
mony of expert were for the Commis- 
sion, not Circuit Court of Appeals, to 
resolve. Federal Trade Commission Act, 
§ 5(c), 15 U.S.C.A. § 45(c).—Alberty 
v. Federal Trade Commission, 118 F.2d 
669. 
In proceeding to review cease and 
desist order of Federal Trade Commis- 
sion directed against petitioner who al- 


jegedly was making false representa- 
tion as to medicinal value of certain 
preparation which she was selling in 
interstate cominerce, whether or to 


MONOPOLIES” 


what extent petitioner’s competitors 
have actually suffered as result of peti- 
tioner’s unfair methods of competition 
was not required to be determined. 
Federal Trade Commission Act, §§ 1- 
11, 15 U.S.C.A. §§ 41-51.—Alberty v. 
Bedera Trade Commission, 118 F.2d 
In proceeding to review cease and de- 
sist order of Federal Trade Commission, 
no prejudice was shown in Commis- 
sion’s permitting its witness to refresh 
his memory from an alleged confiden- 
tial report to Commission without per- 
mitting petitioner to inspect and use 
report at trial, where it did not ap- 
pear that confidential report was used 
by Commission in reaching its con- 
clusion. Federal Trade Commission 
Act, §§ 1-11, 15 U.S.C.A. §§ 41-51.— 
Alberty vy. Federal Trade Commission, 
118 F.2d 669. 

C.C.A.10. The Federal Trade Com- 
mission is empowered to prevent use of 
unfair methods of competition in com- 
merce and unfair or deceptive acts or 
practices in commerce. Federal Trade 
Commission Act § 5, as amended, 15 
U.S.C.A. § 45.—Thomas v. Federal 
Trade Commission, 116 F.2d 347. 

A proceeding by the Federal Trade 
Commission to prevent the use of unfair 
methods or unfair or deceptive acts or 
practices in commerce must appear to 
be in the interest of the public. Fed- 
eral Trade Commission Act § 5, as 
amended, 15 U.S.C.A. § 45.—Thomas v. 
ee Trade Commission, 116 F.2d 
D.C.Mass. The section of Federal 
Trade Commission Act providing that 
on application of Attorney General of 
the United States at request of the 
commission, District Court may issue 
writs of mandamus commanding com- 
pliance with provisions of the act or or- 
der of the commission does not abolish 
authority to proceed in accordance with 
other provisions of the section. Federal 
Trade Commission Act § 9, 15 U.S.C.A. 
§ 49.—Fleming v. Lowell Sun Co., 36 
F.Supp. 320. 
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Fla. The failure of the entire mem- 
bership of the Florida Dry Cleaning 
and Laundry Board to sit as a body 
to hear testimony and to receive evi- 
dence at a duly convened public hear- 
ing does not render an order of the 
board based upon such testimony and 
evidence unenforceable. Acts 1937, ¢. 
17894, §§ 3-6—Florida Dry Cleaning 
and Laundry Board v. Eeonomy Cash 
np ich Cleaners, 197 So. 550, 143 Fla. 


The determination of whether a pub- 
lic hearing should be conducted by the 
Florida Dry Cleaning and Laundry 
Board must be determined by the 
board, and the determination cannot be 
delegated to the chief supervisor or to 
any employee. Acts 1937, ec. 17894, §§ 
3-6.—Florida Dry Cleaning and Laun- 
dry Board vy. Economy Cash & Carry 
Cleaners, 197 So. 550, 143 Bla. 859. 

Where a public hearing is to be con- 
ducted by the Florida Dry Cleaning 
and Laundry Board, the board must 
officially call the hearing and designate 
the time and place therefor, and give 
notice thereof and designate the per- 
son or persons before whom the hear- 
ing is to be had, and unless such pro- 
cedure is followed, the hearing is void. 
Acts 1937, ¢. 17894, §§ 3-6—Florida 
Dry Cleaning and Laundry Board y. 
EHconomy Cash & Carry Cleaners, 197 
So. 550, 143 Fla. 859. 


If chief supervisor employed by the 


Florida Dry Cleaning and Laundry 
Board would, in the exercise of his 
discretion, determine what evidence 


may be put in record, determine for 
whom subpmwnas may be issued, pro- 
mulgate rules and regulations govern- 
ing conduct of hearing and enforce 
such rulings and regulations, such ac- 
tion would be an unconstitutional ex- 
ercise of sovereign power. Acts 1937, 
c. 17894, §§ 3-6—Florida Dry Cleaning 
and Laundry Board vy. Heonomy Cash 
cee a Cleaners, 197 So. 550, 143 Fla, 


The rules and regulations governing 
hearings conducted by the Florida Dry 


Cleaning and Laundry Board must he 
promulgated and enforced by _ the 
board, members of which are “officers” 
within the Constitution, and enforce- 
ment may not be delegated to an em- 
ployee. Acts 1937, c. 17894, §§ 3-6; 
Const. art. 3, § 27._Florida Dry Clean- 
ing and Laundry Board v. Hconomy 
Cash & Carry Cleaners, 197 So. 550, 143 
Fla. 859. 

The Florida Dry Cleaning and Laun- 
dry Board may, for a particular hear- 
ing, authorize a designated person to 
conduct such hearing, and to issue 
subpeenas for witnesses, in the name 
of the board, but may not delegate to 
such person the power to determine 
whether a requested subpoena should 
be issued, since such matters involve 


exercise of ‘‘judicial discretion’. Acts 
1937, G 17894, “§§ 3-65 Const. art, 3. 
§ 27.—Florida Dry Cleaning and 


Laundry Board v. Economy Cash & 
Carry, Cleaners, 197 So. 550, 143 Fla. 

N.J.Ch. Fair trade contracts adopt- 
ed in pursuance of State Fair Trade 
Act are exempted from provisions of 
the federal Sherman Anti-Trust Act. 
N.J.S.A. 56:4-3 et seq.; 15 U.S.C.A, § 1. 
—Pazen v. Silver Rod Stores, 18 A.2d 
576, 129 N.J.Eq. 128. 

N.M. The _ constitutional require- 
ment that legislature enact laws to pre- 
vent trusts, monopolies, and combina- 
tions in restraint of trade, yields to a 
more important consideration of rea- 
sonably exercising the police power 
over a business or profession having a 
vital relation to public welfare and 
health. Const. art. 4, § 38.—Arnold v. 
Board of Barber Examiners, 109 P.2d 
779; 45. N.M. 57. 
agar Rex v. Staples [1940] 4 Dom.L.R. 
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U.S.Fla. Florida statute defining as 
an unlawful combination an aggrega- 
tion of authors, composers, publishers, 
and owners of copyrighted musical 
compositions who form any society, as- 
sociation or the like, and the members 
of which constitute a substantial num- 
ber of the persons, firms or corpora- 
tions within the United States who own 
or control such musical compositions, 
when one of the objects of such com- 
binations is the determination and fixa- 
tion of license fees or other exactions 
as required by the combination for it- 
self or its members, or other interested 
parties, and making it an. offense for 
such combinations to act within Florida 
in violation of the statute, does not vio- 
late the federal copyright. laws or fed- 
eral Constitution as applied to an as- 
sociation of composers, authors and 
publishers which controlled perform- 
ance rights of a major part of available 
supply of copyrighted popular music 
and had absolute control over the fix- 
ing of prices to be charged for per- 
formance licenses. Act Ela.1937, ¢. 
17807, §§ 1, 8—Watson v. Buck, 61 S. 


Ct. 962, 313 U.S. 387, 85 L.Ed. —, 
ET Buck v. Gibbs, 34 F.Supp. 
D.C.'Tenn. The Tennessee statute 


regulating the combining or pooling 
of copyright privileges within the state 
is void as “class legislation’? because 
it is aimed only at proprietors of 
music copyrights and exempts perform- 
ance of musical works which were pro- 
tected only at common law. Copyright 
Act of 1909, § 1(e), 17 U.S.C.A. § 1(e); 
Pub.Acts Tenn.1937, e. 212.—Buck vy. 
Harton, 33 F.Supp. 1014. 


The Tennessee statute regulating the 
combining or pooling of copyright priv- 
ileges within the state, under which 
system of blanket licensing by organi- 
zations representing copyright licensees 
would be prohibited, is not a reason- 
able exercise of police power of the 
state. Copyright Act of 1909, § 1(e), 
17 US.C.A. § 1(e); Pub.Acts Tenn. 
1937, ¢.. 212.—Buck vy. Harton, 33 F. 
Supp. 1014. 

The Tennessee statute regulating the 
combining or pooling of copyright priv- 
ileges within the state, under which 
system of blanket licensing by organi- 
zations representing copyright licensees 
would be prohibited, is void because 


ap 


be ’ 

U.S.C.A. § 1 et seq.; 

1937, ¢. 212.—Buck v. Harton, 33 F. 

ps Supp. 1014. 

: The Tennessee statute regulating the 
combining or pooling of copyright priv- 
ileges within the state, under which 
system of blanket licensing by organi- 

zations representing copyright licensees 

would be prohibited, violates treaties 
made between United States and foreign 
countries under which nationals of such 
foreign countries are given reciprocal 
rights with American citizens with re- 
spect to American copyrights and in 
reliance upon which organizations rep- 
resenting American Copyright licensees 
entered into contracts with similar so- 

cieties in foreign countries. Copyright 

4 ~ Act of 1909, as amended, 17 U.S.C.A. 


: § 1 et seq.; Pub.Acts Tenn.1937, c¢. 
| 212+. U.S.C.A:Const. art. 6, eli, 2.— 
: Buck v. Harton, 33 F.Supp. 1014. 


2 The Tennessee statute regulating the 
7 combining or pooling of copyright priv- 
ileges within the state, under which 
Bi system of blanket licensing by organi- 
zations representing copyright licensees 
would be prohibited, is void as deny- 
ing to organization of composers, au- 
“thors and publishers of musical com- 
Me positions and its members ‘equal pro- 
tection of the law.’ Copyright Act of 
1909, as amended, 17 U.S.C.A. § 1 et 
seq.¢; PublActs “Tenn:1937, -e) 212°)" U. 
$.C.A.Const. Amend. 14.—Buck v. Har- 
ton, 33 F.Supp. 1014. 
' The Tennessee statute regulating the 
combining or pooling of copyright priv- 
ileges within the state, under which 
system of blanket licensing by organi- 
zations representing copyright licensees 
would be prohibited, is void as depriv- 
ing organization of composers, authors, 
and publishers of musical compositions 
and its members of their property and 
liberty without “due process of law.” 
Copyright Act of 1909, as amended, 17 
U.S.C.A. § 1 et seq.; Pub.Acts Tenn. 
1937, c. 212: U.S.C.A.Const. Amend. 14. 
—Buck v. Harton, 33 F.Supp. 1014. 
The Tennessee statute regulating 
combining or pooling of copyright priv- 
ileges within the state, under which 
system of blanket licensing by organi- 
zations representing copyright licensees 
would be prohibited, is void as “im- 
pairing obligation of contract” entered 
into between organization of composers, 
authors and publishers of musical com- 
positions and its members, and users 
of musie within the state of Tennessee, 
and contracts between the members of 
the organization and the organization, 
and contracts between the organization 
and similar societies operating in for- 
eign countries, and contracts between 
writers and composers and their re- 
spective publishers. Copyright Act of 
1909, as amended, 17 U.S.C.A. § 1 et 
seq.; Pub.Acts Tenn.1937, ¢. 212;  U. 
S.c.A.Const. art. 1, § 10.—Buck v. Har- 
ton, 33 F.Supp. 1014. 


The Tennessee statute regulating the 
combining or pooling of copyright priv- 
ileges within the state, under which 
system of blanket licensing by organi- 
zations representing copyright licensees 
would be prohibited, was void as in- 
terfering with liberty of contract of 
organization of composers, authors and 
publishers of musical compositions and 
its members. Copyright Act of 1909, 
as amended, 17 U.S.C.A. § 1 et seq.; 
Pub.Acts Tenn.1937, ¢@. 212.—Buck v. 
Harton, 33 F.Supp. 1014. 

The Tennessee statute regulating the 
combining or pooling of copyright priv- 
ileges within the state, under which 
system of blanket licensing by organi- 
zations representing copyright licensees 
would be prohibited: deprived organi- 
zation of composers, authors and pub- 
lishers. of musical. compositions and its 
members of right to free access to. fed- 
eral courts to maintain suits for in- 
fringement for unlawful public per- 
formance for. profit of the copyrighted 
musical compositions, Copyright Act 
of 1909, as amended, 17 U.S.C.A. § 1 
et seq.; Pub.Acts Tenn.1937, c¢. 212; 


.r*.” 


3 F.Supp. 1014. _ 
‘Trade Act authorizin 
tracts establishing minimum retail 
prices on commodities 
trade-mark, brand or name of producer 
or distributor, and which are in free 
and open competition with commodities 
of the same general class produced or 
distributed by others, is not violative 
of constitutional provision relating to 
monopolies. Code 1939, art. 83, §§ 102- 
110; Const.Declaration of Rights, art. 
41.—Schill v. Remington Putnam Book 
Cos, LWACI a 175% 

The Fair Trade Act is not in conflict 
with the Sherman Anti-Trust Act for- 
bidding contracts and combinations in 
restraint of trade and with respect to 
interstate commerce. Code 1939, art. 
83, §§ 102-110; Sherman Anti-Trust 
Act, § 1, as amended, 15 U.S.C.A. § 1. 


—Schill v. Remington Putnam Book 
Cor, 17) ,A 2752 
N.M. The statute authorizing the 


Board of Barber Examiners to approve 
minimum price agreements submitted 
by organized groups of 75 per cent. of 
barbers in each judicial district is not 
violative of constitutional requirement 
that legislature enact laws to prevent 
“trusts, monopolies and combinations 
in restraint of trade’. Laws 1937, ¢. 
230, § 12; Const. art. 4, § 38.—Arnold 
v. Board of Barber Examiners, 109 P. 
2d 779, 45 N.M. 57. ; 


Okl. Under statute authorizing the 
Board of Barber Examiners to adopt 
reasonable rules governing the con- 
duct of barber schools, a rule of the 
Board that students should not be 
allowed to charge compensation for 
services rendered in any barber school 
is reasonable and necessary to insure 
to public. protection from untrained 
and unauthorized barbers and is not 
violative of constitutional provisions 
against deprivation of property with- 
out “due process of law” or as creating 
a “monopoly.” 59 OkI.St.Ann. §§ 69, 
72, 76, 78, 88, 91 et seq.; Okl.St.Ann. 


Constwtart, | 23; §§) 12,0 7,0 823) WiuSte. A, 
‘Const. Amend, 14.—Schwarze v. Clark, 
107, P.2d_.1018. 


OKL.Cr.App. The statute authorizing 
board of barber examiners to fix mini- 
mum prices for barber work does not 
violate constitutional provision against 
“perpetuities’” and “monopolies.” 59 
Okl.St.Ann. § 91 et seq.; Okl.St.Ann. 
Const. art. 2, § 32.—Sparks v. State, 115 
Pi2d 277; 


8.D. The Fair Trade Law was not 
unconstitutional as permitting a ‘‘mo- 
nopoly” as applied to manufacturer 
which had exclusive right to manufac- 
ture and sell its trade-marked product 
“Alka-Seltzer” and which also had 
right to fix retail price at which it 
might be sold where the product was 
in free and open competition with oth- 
er analgesics. SDC 54.0401 et seq., 
54.0404, 54.0406; Const. art. 17, § 20. 
—Miles Laboratories v, Owl Drug Co., 
29 NOW... 292, 


Tex.Civ.App. The fact that statute 
dealing with location of cemeteries, is 
applicable only to cemeteries to be es- 
tablished in the future does not render 
the statute unconstitutional as denying 
“equal rights” or “privileges,” or as 
granting ‘“perpetuities’ or ‘‘monopo- 
lies.” Vernon’s Ann.Civ.St. art. 930; 
Vernon’s Ann.St.Const. art. 1, §§ 3, 19, 
26.—Faulk y. Buena Vista Burial Park 
Ass’n, 152 S.W.2d 891. 


§ 83 
See Rex v. Container Materials Ltd. 


[1940] 4 Dom.L.R, 293. 

tr § 89 

N.Y.Sup. In order to violate Texas 
statute defining trust as combination 


of capital, skill, or acts by two or 
more persons, firms, corporations, or 
associations of persons, and forbidding 
such trusts from creating or tending 
to create restrictions in trade or com- 
merce, it is necessary for two inde- 
pendent entities to enter into a com- 
bination restricting trade or commerce, 
Vernon’s Ann.Ciy.St.Tex. art. 7426.— 
Blaustein v. Pan American Petroleum 
& Transport Co., 21 N.Y.S.2d 651, 174 
Mise. 601. 


which bear 


py Qe y 


ute regarding monopolies. 

Business Law, § 340. : z 

Louis, Inc., 25 N.Y.S.2d 463, affir 

21 N.Y.S.2d 993, 174 Misc. 1000. 
LS, 


4 jan 
ee Rex y. Container Materials Lt 


Ss 

[1941] 3 Dom.L.R. 145. } 
§ 102 

C.C.A.3, An Ww 
manufacturers and distributors whi 
tends unduly to hinder competitors 
shey Chocolate Corporation vy. Federa . 
Trade Commission, 121 F.2d wages br 
Sherman Anti-Trust Act and the 1 
ton Act was the prevention of re 
commercial transactions which tendec 
to restrict production, raise price 
ment of purchasers or consum 
goods and services which had com 
lic injury. Sherman Anti-Trust Ac 
U.S.C.A. §§ 1-7, 15 note; Clayton 
F.2d 1003. i 

When officials of a labor unio 


arrangement betwee 
create a monopoly is unlawful.—He 
C.C.A.J1l. The end sought by 
to free competition in business — 
otherwise control the market to 
be regarded as a special form of pul 
38 Stat. 730.—Albrecht v. Kinsella, 
outside their union labor fields an 


Act does not extend to them, a 
test is whether the activity complained — 
of is one promotive of and wit Ch 

scope of legitimate objects of a 
1 or whether the union is 
misused by those holding official 
tions of trust therein, who conspiri 
for their private and personal profit 
using the union name to obtain | 
munity from Sherman Act prosecution 
and at the same time shield their m 
conduct behind the union. Sher 
Anti-Trust Act, 15 U.S.C.A. §§ 1-7 
note; Clayton Act, 38 Stat. 730 
brecht y. Kinsella, 119 F.2d 1003 


Where the only effect on interstate 
commerce, of alleged conspiracy ‘be- 


business in certain city, was to ca 
the contractor to cease importing ; 
terials from without the state for v 
in the city, and the conspjracy w: = 
rected wholly against the local trade, 
the contractor could not maintain actio 
based on the conspiracy, under t 
Sherman Anti-Trust Act and the 
. Sherman Anti-Trust A 
U.S.C.A. §§ 1-7, 15 note; Clayton 
38 Stat. 730.—Albrecht v. Kinsella, 
F.2d 1008. i 


C.C.A.Il], The true test of legalit 
under Sherman Anti-Trust A , 
whether the restraint imposed i uch 
as merely regulates and perhaps ‘there- 
by promotes competition or whether it 
is such as may suppress or even destroy 
competition, and to determine that 
question the court must ordinarily con- 
sider the facts peculiar to the business 
to which the restraint is applied, it 
condition before and after restraint was 
imposed, the nature of the restraint and 
its effect, actual or probable, and the — 
history of the restraint, the evil be-~ 
lieved to exist, and reason for adopting | 
the particular remedy. Sherman Anti-_ 
Trust’ Act, § 1, 15 -Ui8S:CiAl § 1.—Gary. 
Theatre Co. v. Columbia Pictures Cor- 
poration, 120 F.2d 891. 


C.C.A.Ind. The Sherman Anti-Trust 
Act is violated when traders conspire 
to exclude an interstate trader from 
a particular market, and the same re- 
sult follows whether the trading is 
done in the same product or in com- 
peting products. Sherman Anti-Trust 
Act § 1, .15 U.S.C.A. § 1—Kentucky 
Natural Gas Corporation y. Indiana 
Gas & Chemical Corporation, 118 F.2d 


In prosecution of automo- 
manufacturer, automobile sales 
company and finance companies for .con- 


Seer 


- the normal 


a _ kets: 
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spiracy to restrain unreasonably the in- 
terstate trade and commerce in auto- 
mobiles manufactured by the manufac- 
turer, defendants could not escape lia- 
pility on theory that restraint, if any, 
was on the commerce of the defendants, 
where normally the manufacturer and 
the sales company surrendered all legal 
interests in the automobiles upon ship- 
ment from the factory and the dealers 
who received possession obtained a defi- 
nite property interest therein at that 
time and place. Sherman Anti-Trust 
Act § 1, as amended, 15 U.S.C.A. § 1.— 
U.S. v. General Motors Gorporation, 121 
F.2d 376, affirming 26 F.Supp. 353. 

In prosecution of automobile manu- 
facturer, automobiles sales company and 
finance companies for conspiracy to re- 
strain unreasonably the interstate trade 
and commerce in automobiles manufac- 
tured by the manufacturer, even if the 
only interstate commerce involved was 
the movement of automobiles from the 
manufacturing company to the dealers 
and even if movement of automobiles 
from dealers to retail purchasers was lo- 
eal commerce, a restraint imposed by 
defendants upon the movement of au- 
-tomobiles from dealers to retail pur- 
chasers would affect shipment and 
movement of automobiles while they 
were in interstate commerce. Sherman 
Anti-Trust Act § 1, as amended, 15 U.S. 
C.A. § 1.—U. S. vy. General Motors Cor- 

oration, 121 F.2d 376, affirming 26 
F.Supp. 353. 

~The federal government may under 
the Sherman: Anti-Trust Act regulate 
local commerce which is intimately’ re- 
lated to interstate commerce or local 
activity which obstructs or burdens in- 
terstate commerce. Sherman Anti- 


oy Trust Act §§ 1-8, as amended, 15 U.S. 


C.A. §§ 1-7, 15 note—U. 8S. v. General 
Motors Corporation, 121 F.2d 376, af- 
firming 26 F.Supp. 353. 

The theory of the Sherman Anti-Trust 
Act is to protect the free movement of 
goods in interstate commerce against 


‘unreasonable restraints, to assure open 


interstate markets where traders may 
freely negotiate sales and to preserve 
competitive forces which 
otherwise might operate in those mar- 
Sherman Anti-Trust Act §§ 1-8, 
as amended, 15 U.S.C.A. §§ 1-7, 15 note. 
—U. S. v. General Motors Corporation, 
121 F.2d 376, affirming 26 F.Supp 353. 
~ Where automobile manufacturer 
owned all stock of automobile sales 
company and of finance company which 
in turn owned all stock of another fi- 
mance company and the four’ were 


charged with conspiracy to restrain un- 


reasonably the interstate trade and 
commerce in automobiles manufactured 
by the manufacturer by monopolizing 
the financing essential to the movement 
of the automobiles, the defendants could 
not escape liability on ground that 
they were affiliated and noncompeting 
units engaged in a single enterprise and 
were in effect a “single trader’, where 
normally the manufacturer and_ sales 
company surrendered all legal interests 
in the automobiles upon shipment from 
the factory. Sherman Anti-Trust Act 
§§ 1-8, as amended, 15 U.S.C.A. §§ 1-7, 
15 note—U. 8S. v. General Motors Cor- 
poration, 121 F.2d 376, affirming 26 F. 
Supp. 353. 

Noncompetitors may conspire to re- 
strain unreasonably the interstate trade 
and ecommerce of third parties. and 
thereby subject themselves to the pro- 
hHhibitions of the Sherman Anti-Trust 
Act. Sherman Anti-Trust Act §§ 1-8, as 
amended, 15 U.S.C.A. §§ 1-7, 15 note.— 
U.S. v. General Motors Corporation, 121 
¥.2d 376, affirming 26 F.Supp. 353. 

Where automobile manufacturer 
owned all stock of automobile sales 
company and of finance company which 
in turn owned all stock of another fi- 
nance company and the four were 
charged with conspiracy to restrain un- 
reasonably the interstate trade and 
commerce in automobiles manufactured 
by the manufacturer by monopolizing 
the financing essential to the movement 
of the automobiles, the defendants could 
not enjoy the benefits of separate cor- 
porate identity and escape the conse- 
quences of illegal combination in re- 
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straint of trade by insisting that they 
were in effect a “single trader.’’ Sher- 
man Anti-Trust Act §§ 1-8, as amended, 
15 U.S.C.A. 1-7, 15 note—U. S. v. 
General Motors Corporation, 121 F.2d 
376, affirming 26 F.Supp. 353. 

The test of illegality nnder the Sher- 
man Anti-Trust Act is not so much the 
particular form of business organiza- 
tion effected, as it is the presence or 
absence of restraint of trade and com- 
merce, Sherman Anti-Trust Act §§ 1-8, 
as amended, 15 U.S.C.A. §§ 1-7, 15 note. 
—U. S. y. General Motors Corporation, 
121 F.2d 376, affirming 26 F.Supp. 353. 

Where persons conspired to impose a 
direct restraint on interstate commerce, 
benevolent motives or the activities of 
third parties do not save them from 
criminal prosecution for violation of 
the Sherman Anti-Trust Act. Sherman 
Anti-Trust Act §§ 1-8, as amended, 15 
U.S.C.A. §§ 1-7, 15 note.—U. 8S. v. Gen- 
eral Motors Corporation, 121 F.2d 376, 
affirming 26 F.Supp. 353. 

Corporations may violate the Sherman 
Anti-Trust Act by forming a conspiracy 
in restraint of’ interstate commerce. 
Sherman Anti-Trust Act 1-8, as 
amended, 15 U.S.C.A. §§ 1-7, 15 note.— 
U. S. v. General Motors Corporation, 
121 F.2d 376, affirming 26 F.Supp. 353. 

A trader has the right to select his 
own customers.—U. S. v. General Mo- 
tors Corporation, 121 F.2d 376, affirm- 
ing 26 F.Supp. 353 

C.C.A.Ind. Where financing is in- 
dispensable to free and easy movement 
of automobiles from factory to. dealer 
as well as from dealer to retail pur- 
chaser, any restrictions imposed upon 
retail and wholesale financing of auto- 
mobiles sold in interstate commerce, 
which unreasonably impede the free 
flow of the automobiles, violate the 
Sherman Anti-Trust Act, even though 
the financing is considered to be local 
activity per se. Sherman Anti-Trust 
Act §§ 1-8, as amended, 15 U.S.C.A. §§ 
1-7, 15 note.—U. S. v. General Motors 
Corporation, 121 F.2d 376, affirming 26 
F.Supp. 353. 


Where automobile manufacturer, au- 
tomobile sales company and finance 
companies, in pursuance of conspiracy, 
made use of their monopoly over the 
supply of the manufacturer’s automo- 
biles to force dealers and retail pur- 
chasers to use the finance companies in 
financing purchase of automobiles, such 
conduct constituted an unreasonable 
“restraint on interstate commerce” and 
violated the Sherman Anti-Trust Act, 
where it operated at a time when the 
automobiles no longer belonged: to the 
manufacturer and were moving in chan- 
nels of interstate commerce and forced 
unreasonable terms and conditions on 
the retailers and imposed control re- 
strictions on their trading and unduly 
limited their liberty to do business 
in interstate markets. Sherman Anti- 
Trust Act §§ 1-8, as amended, 15 U.S. 
C.A. §§ 1-7, 15 note.—U. S. v. General 
Motors Corporation, 121 F.2d 376, af- 
firming 26 F.Supp. 353. 


The fact that an automobile manu- 
facturer was not bound to sell automo- 
biles did not entitle it to impose re 
strictions in the case of sales actually 
made, requiring purchasers and sub- 
purchasers to deal with finance com- 
panies controlled by the automobile 
manufacturer, since the restrictions. had 
no reasonable relation to manufactur- 
er’s good will in automobiles, unduly 
limited the liberty of the dealers to en- 
gage in business, prevented free nego- 
tiation of retail sales and enabled the 
manufacturer to increase sale of anoth- 
er article without any apparent ad- 
vantage to the public. Sherman Anti- 
Trust Act § 1 as amended, 15 U.S.C.A. 
§ 1—U. 8S. v. General Motors Corpora- 
tion, 1214 F.2d 376, affirming 26 F. 
Supp. 353. 

Where «an automobile manufacturer, 
an automobile sales company and fi- 
nance companies were charged with 
conspiracy to restrain unreasonable in- 
terstate trade and commerce in automo- 
biles manufactured by the manufactur- 
er by compelling dealers to deai with 
the finance companies in financing the 
wholesale purchases and, retail sales. of 
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such automobiles, the restraint on co 
merce in automobiles could not be jus- 
tified on ground that it was merely in- 
cidental to the accomplishment of a 
purpose to stimulate automobile sales 
under record disclosing that the dom- 
inant purpose was to stimulate financ- 
ing business. Sherman Anti-Trust Act 
§ 1 as amended, 15 U.S.C.A. § 1.—U. 8. 
v. General Motors Corporation, 121 F. 
2d 376, affirming 26 F.Supp. 353. 

C.C.A.N.Y. Union and its member 
truck drivers who forced operators of 
trucks hauling merchandise in inter- 
state commerce to pay a sum amount- 
ing to union wages for full day’s work 
for each truck entering New York 
City, regardless of whether operators 
accepted services of union drivers with- 
in the city, were not guilty of con- 
spiracy to violate the Sherman Anti- 
Trust Act, where there was no evidence 
of any concerted agreement to fix 
price of trucking or commodities car- 
ried, nor evidence that action of union 
and its members had in fact affected 
those prices. Sherman Anti-Trust Act, 
15 U.S.C.A. §§ 1-7,.15 mnote—wU. S.. v. 
Local 807 of International Brotherhood 
of Teamsters, Chauffeurs, Stablemen 
and Helpers of America, 118 F.2d 684. 

D.C.Mass. The purpose of the Cap- 
per-Volstead Act is to guarantee im- 
munity from prosecution under federal 
anti-trust laws to co-operative associa- 
tions for the handling and marketing 
of agricultural products. Capper-Vol- 
stead Act, .7_ U.S.C.A. 291,—U. S. v. 
Elm Spring Farm, 38 F.Supp. 508. 

D.C.N.Y. In order to predicate a suit 
on the anti-trust’ laws, interstate com- 
merce must be directly and materially 
involved. 15 U.S.C.A. § 1 et seq.—Boro 
Hall Corporation v. General Motors 
Corporation, 37 F.Supp. 999. 

App.D.C. The use of conventional, 
peaceful activities by a union in an at- 
tempt to secure more jobs for its mem- 
bers. is not a violation of the Sherman 
Anti-Trust Act, whatever effect on in- 
terstate commerce may be intended to 
follow from the acts done. Sherman 
Anti-Trust Act § 3, 15 U.S.C.A. §. 3.— 
Gundersheimer’s v. Bakery & Confec- 
tionery Workers’ International Union of 
America, 119 F.2d 205. 

App.D.C. Restraints on competition 
or on the course of trade in the mer- 
chandising of articles moving in inter- 
state commerce do not violate the Sher- 
man Anti-Trust Act unless the re- 
straints are shown to have or are in- 
tended to have an effect on prices in the 
market or otherwise to deprive purchas- 
ers or consumers of the advantages 
which they derive from free competi- 
tion. Sherman Anti-Trust Act § 3, 15 
U.S.C.A. § 3.—Gundersheimer’s vy. Bak- 
ery & Confectionery Workers’ Interna: 
tional Union of America. 119 F.2d 205. 

N.Y.App.Div. The public policy of 
New York and the United States is op- 
posed to monopolistic practices such as 
price fixing.—Manhattan Storage & 
Warehouse Co. v. Movers & Warehouse- 
men’s Ass’n of Greater New York, 28 
N.Y.S.2d 594, 262 App.Div. 332. 


The statute invalidating contracts for 
monopoly or. in restraint of trade and 
providing that statute is not applicable 
to bona fide labor unions gives immuni- 
ty to only such eontraets of labor 
unions as are confined to some legiti- 
mate labor activity, and does not permit 
labor unions to enter into agreements 
to enforce monopolistic aims of employ- 
er, groups by fixing prices to be 
charged the public for services or com- 
modities. General Business Law, § 340. 
—Manhattan Storage & Warehouse Co. 
v. Movers & Warehousemen’s Asgs’n of 
Greater New York, 28 N.Y.S.2d 594, 
262 App.Div. 332. 


The exception in tavor of labor unions 
in statute invalidating contracts for 
monopoly or in restraint of trade, and 
providing that statute is not applicable 
to bona fide labor unions, was only in- 
tended to protect unions in their law- 
ful endeavors: to secure the interests of 
working men by agreements with re- 
spect to wages, hours or other condi- 
tions of labor, and was not intended to 
relate to contracts fixing prices of goods 
or services. General Business. Law, § 


other 


Under statute invalidating contracts 
for monopoly or in restraint of trade 
and proyiding that statute is not ap- 
plicable to bona fide labor unions, 
agreement by labor union fixing wages 
as such, or contracting with relation to 
conditions of employment in 
which no actual monopoly was involved 
would be valid, but attempt by union 
by agreement with employers to fix 
prices to be charged for goods or serv- 
ices by the large part of an industry 
would be invalid. General Business 
Law, § 340.—Manhattan Storage & 
Warehouse Co. v. Movers & Warehouse- 
men’s Ass’n of Greater New York, 28 
N.Y.S.2d 594, 262 App.Div. 332. 

An agreement between labor union 
whose members were employed in moy- 
‘ing and storing of household goods, and 
associations whose members were en- 
gaged. in same business, creating a 
stabilization committee which was au- 
thorized to fix prices to be charged in 
the industry, was invalid under statute 
invalidating contracts for monopoly or 
in restraint of trade. General Business 
Law, § 340.—Manhattan Storage & 
Warehouse Co. v. Movers & Warehouse- 
men’s Ass’n of Greater New York, 28 
N.Y.S.2d 594, 262 App.Div. 332. 

N.Y.App.Div. The moving and stor- 
age of goods is a “trade or business for 
marketing of services’? within statute 
declaring void a contract, agreement, 
arrangement or combination whereby a 
monopoly in the marketing or sale of 
service used in conduct of trade is cre- 
ated, or whereby the free pursuit of 
lawful business may be restricted for 
purpose of creating a monopoly or in- 
terfering with free exercise of activity 
in sale or service. General Business 
Law, § 340.—Manhattan Storage & 
Warehouse Co. v. Movers & Warehouse- 
men’s Ass’n of Greater New York, 28 
N.Y.S.2d 594, 262 App.Div. 332. 

N.Y.Mun.Ct. An agreement fixing 
minimum basic price schedule which 
members of association could charge 
for their services, and providing for 
levying a fine against member violating 
agreement, was invalid under General 
Business Law as interfering with free 
activity in determining price of services 
furnished by association’s members. 
General Business Law, § 340.—Pleaters, 
Stitchers & Embroiderers Ass’n, Inc., v. 
Jaffe Pleating Co., Inc, 27 N.Y.S.2d 
615, 176 Misc. 411. 

Ohio. A combination between per- 
sons for the purpose of creating or 
earrying out restrictions in trade or 
commerce is’ unlawful. Gen.Code, § 
6391.—Rayess v. Lane Drug Co., 35 N, 
B.2d 447, 138 Ohio St. 401. 
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Ohio. An agreement between sub- 
stantially all of cigarette jobbers of 
state with retailers of cigarettes of 
state fixing retail price for sale of sub- 
stantially all brands of cigarettes sold 
within state was in effect a “horizontal 
contract” and was not authorized by 
Fair Trade Act, but was void under 
law against combination in restraint of 
trade. Gen.Code, §§ 6402-2 to 6402-9, 
6391.—Rayess v. Lane Drug Co., 35 N. 
B.2d 447, 138 Ohio St. 401. 
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©.C.A.2 Price fixing by a trade 
combination is not the only means un- 
lawful per se, and the interest of the 
consumer is not all that determines 
the ‘“‘reasonableness” of a contract “in 
restraint of trade.’’—Fashion Origina- 
tors Guild of America v. Federal Trade 
Commission, 114 F.2d 80. 

To attempt to gather to one’s ‘self all 
possible reproductions of a given dress 
design is to attempt to create a mon- 
opoly.—Fashion Originators Guild. of 
America yy. Federal Trade Commission, 
114 F.2d 80. 

©.C.A.Neb. Where sources of cement, 
‘coal and building materials of plain- 
tiffs, Nebraska lumber dealers, were 
in the main outside state of Nebraska, 
if conspiracy of defendant retail lum~ 
ber dealers resulted in the refusal of 
the supplier defendants to sell to plain- 
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One engaged in private enterprise 
may select his own customers, and in 
the absence of an illegal agreement may 
sell or refuse to sell to a customer for 
good cause or for no cause whatever. 
Clayton Act, §-2, 15 U.S.C.A. 13.— 
Johnson y, J. H. Yost Lumber Co., 11T 
Bi 2053: 

A trader who simply refuses to sell 
to others is not guilty of violating 
the Sherman Anti-Trust Act, since he 
may withhold his goods from those who 
will not sell them at the prices which 
he fixes for their resale. Sherman Anti- 
Trust Act, 15 U.S.C\A. §§ 1-7, 15 note. 
—Johnson v. J. H. Yost Lumber Co., 
TIME E2153 

In action by lumber dealers for con- 
spiracy in restraint of interstate trade 
against defendant dealers and suppliers, 
where there was evidence that, as re- 
sult of pressure brought to bear on the 
suppliers by the defendant dealers, sup- 
pliers from business necessity and self- 
interest declined to sell to plaintiff deal- 
ers, liability on part of suppliers could 
only result from a knowing participa- 
tion in the combination of the defend- 
ant dealers. 15 U.S.C.A. 1-15,— 
Johnson vy. J. H. Yost Lumber Co., 117 
W253; 

D.C.Ky. Under provisions of Robin- 
son-Patman Price Discrimination Act 
making it unlawful for any person en- 
gaged in commerce to discriminate in 
price “between different purchasers of 
commodities” of like grade and qual- 
ity, quoted phrase means that it is 
illegal for a seller to discriminate be- 
tween two parties buying same _ prod- 
uct from him under similar conditions. 
Robinson-Patman Price Discrimina- 
tion Act § 1, 15 U.S.C.A. § 13.—General 
Shale Products Corporation v. Struck 
Const. Co., 37 F.Supp. 598. 

The Robinson-Patman Price Discrim- 
ination Act applies to commercial sales 
on the part of those who deal in the 
commodity under consideration to pur- 
chasers from such a dealer. Robinson- 
Patman Price Discrimination Act § 1, 
15 U.S.C.A. § 13.—General Shale Prod- 
ucts Corporation v. Struck Const. Co., 
37 F.Supp. 598. 

Where Kentucky construction com- 
pany which was awarded contract by 
a Municipal Housing Commission re- 
specting a slum clearance project pur- 
ehased brick from a brick and tile 
company to carry out eontract, and 
construction company was not a manu- 
facturer, jobber or dealer in brick, and 
contract did not mention sale of brick, 
transfer of title to brick from construc- 
tion company to housing commission 
by reason of brick being used in con- 
struction of housing project was not 
a “sale” of brick to a customer within 
contemplation of Robinson-Patman 
Price Discrimination Act, and. hence 
act was not applicable to transaction. 
Clayton Act, 38 Stat.-730, as amended 
by Robinson-Patman Price Discrimina- 
tion Act § 1, 15 U.S.C.A. § 13.—General 
Shale Products Corporation v. Struck 
Const. Co., 37 F.Supp. 598. 

Where a Kentucky construction com- 
pany which was awarded a contract by 
a Municipal Housing Commission re- 
specting a slum clearance project pur- 
chased brick from a brick and tile 
company to carry out contract, and 
construction company was not a manu- 
facturer, jobber or dealer in_ brick, 
even if transaction whereby title to 
brick was transferred from construc- 
tion company to commission by reason 
of brick being used in construction of 
housing project was a sale, such trans- 
action was not within purview of Clay- 
ton Act, as amended by Robinson- 
Patman Price Discrimination Act, since 
the Act does not apply to sales to the 
government, states or municipalities. 
Clayton Act, 38 Stat. 730, as amended 
by Robinson-Patman Price Discrimina- 
tion Act § 1, 15 U.S.C.A. § 13.—General 
Shale Products Corporation y. Struck 
Const. Co., 37 F.Supp. 598, 


effect of such discrimination may be 


| bas y e 
he provisioz 
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purchasers a 
grade and quality is unlawful whe 


substantially to lessen competition or 
tend to create a monopoly in any I : 
of commerce means that the parties 
may be in competition with each other. 
Robinson-Patman Price Discrimination _ 
ACL §i nD) ESA U.S OrAr ; 13.—General 
Shale Products Corporation y. Struck 
Const. (Co. 37 7FiSupp posse bie 
The Robinson-Patman Price Diserim 
ination Act contains nothing which a 


t= oy 
tempts to establish the price at which — 
an article can be sold to a purchas ; 
and the act merely provides that 
seller cannot discriminate by _ sel. 
an article to one purchaser for le 4 
than he sells it to another purcha 3 
who is in competition. Robinson-Pa , 
man Price Discrimination Act § 1 AB 
U.S.C.A. § 13.—General Shale Products 
Corporation v. Struck Const. Co., 37 F. 
Supp. 598. S44 
The sale of an article at a reduced 
price is not illegal under Robinson 
Patman Price Discrimination Act un- 
less it is made for purpose of discrim 
inating between competitive Ma dio: 
Robinson-Patman Price Discrimination — 
Act  §— 1th US: Crag 13.—Gener 
Shale Products Corporation vy. Stru 
Const. Co., 37 F.Supp. 598. Pots, 
Where, at time of enactment _of ex- 
emption provision of Robinson-Patm: Be 
Price Discrimination Act, the Act had — 
been construed by attorney general 
as not applying to governmental ‘pur. = 


chases, after enactment of exemp 
provision the act could not b 


Brices: 
crimination Act § 1, 15 U.S.C.A. § 
Act May 26, 1938, c. 283, 15 U.S.C.A. 
13¢c.—General Shale Products Corpo 
vee v. Struck Const. Co., 37 F.Supp. 


D.C.Ky. In determining whether Pr 
Discrimination Act applies to 


his own_ benefit, effect must be give 
to use in the act of the disjunctiv 
“either/or” in making illegal payment 
of commission except for services ren- 
dered “either to the other party to such 
transaction, or to an agent, represen 
tive or other intermediary.” Ro 
son-Patman Price Discrimination 
15 US.C.A. § 13(c).—Kentucky-Te1 
nessee Light & Power Co. v. Nashyill 
Coal’. Co, 37 EF 'Stpp: -728; ; 

In Price Discrimination Act prohibi 
ing any person from granting or ac- 
cepting a commission except for serv- 
ices rendered in connection with sale 
or purchase of goods, either to othe 
party to transaction or to an agent, 
representative, or intermediary who i 
“acting in fact for or in behalf, or is 
subject to the direct or indirect con-- 
trol, of any party to such transaction,” — 
quoted words qualify the word 
termediary”’. but not the words ‘agent’ 
and ‘representative,’ and exclude from 
act a legitimate broker who would be 
an “intermediary.” Robinson-Patman 
Price Discrimination Act, 15 U.S.C.A. § 
13(¢c).—Kentucky-Tennessee Light & 
Power Co. y. Nashville Coal Co., 37 
F.Supp. 728. 

A president and chief officer of com- 
pany purchasing coal was an “agent’” 
or “representative’ of the company 
within Price Discrimination Act pro- 
hibiting the payment of commissions 
except for services rendered, either to 
other party to transaction or to an 
agent or representative of such party, 
on issue whether act applied to pay- 
ment of commissions to president who 
retained commissions for his own bene- 
fit. Robinson-Patman Price Discrim- 
ination Act, 15 U.S.C.A. § 13(c).—Ken- 
tucky-Tennessee Light & Power Co. v. 
Nashville Coal Co., 837 F.Supp. 728. 
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: In view of greatly enlarged scope of 
; anti-trust legislation, it would be con- 
trary to evident purpose of Congress 
to take a narrow. technical restricted 
view of Price Discrimination Act which 
amended the Clayton Act which was 
in itself an amendment to the Sherman 
Anti-Trust Act, Sherman Anti-Trust 
f Act, 15 U.S:C.A. §§ 1-7, 15 note; Clay- 
es ton Act § 4, 15 U.S.C_A. § 15; Robin- 
n son-Patman Price Discrimination Act, 
15 U.S.C.A. § 13(a-f).—Kentucky-Ten- 
nessee Light & Power Co. y. Nashville 
Coal Co., 37 F.Supp. 728. 
The acts of “commercial bribery” 
where the agent keeps the commissions 
paid by seller instead of transmitting 
them to his principal, the buyer, are 
coyered by Price Discrimination Act 
prohibiting any person from granting 
or accepting commission except for 
services rendered in connection with 
sale or purchase of goods just as much 
as cases where payment is made di- 
rectly or indirectly to the buyer. Rob- 
inson-Patman Price Discrimination Act, 
15 U.S.C.A. § 13(c).—Kentucky-Ten- 
 nessee Light & Power Co. v. Nashville 
Coal Co., 37 F.Supp. 728. 
 p.O.N.Y. An automobile manufactur- 
er and distributor had a right to sell 
and deal with whom they pleased, and 
- to impose such restrictions as they 
deemed fit in connection with use of 
their name and works, as respects lia- 
‘bility under anti-trust laws for re- 
_ stricting authorized dealer to particu- 
lar zone. 15 U.S.C.A. § 1 et seq.—Boro 
; General Motors 


contracts for later years, since the in- 
terest of the public in the preservation 


sideration. Sherman Anti-Trust Act, § 
Ih set), seq.,.: 15;..U.8. § 1 et. seq.— 
~ Columbia River Packers Ass’n v. Hin- 


i In determining whether contracts of 
- fishermen’s union which was in nature 
Ok a co-operative marketing association 
whose members were producers, which 
contracts required contracting canners 
and packers to purchase fish from 
nion members only and required un- 
ion members to sell only to those hav- 
ing exclusive contracts’ with union, 
were illegal as being in restraint of 
rade, the distinction was to be main- 
tained between acts in combination by 
_-producers under governmental supervi- 
sion and the same acts without legis- 
- jJative authority. Sherman Anti-Trust 
- Act § 1 et seq., 15 U.S.C.A. § 1 et seq. 
Columbia River Packers. Ass’n_ Y. 
Hinton, 34 F.Supp. 970. 

Claim of fishermen’s union, which 
was in nature of co-operative: market- 
ing association, whose members were 
independent producers, to right to im- 
pose requirements on all contracting 
-@anners and packers that they pur- 
chase fish from union members only 
and that union members sell 


of any analogy to the closed shop in 
industry. 


re. et 


seq, 15 U-S.C.A. 1 et seq.— 
wae Columbia River Packers Ass’n y. Hin- 
; x ton, 34 F.Supp. 970. 
¥ Fishermen’s union’s contracts re- 
By quiring canners and packers to pur- 
Nee 


chase fish from union members 
and requiring union members to sell 
only to those having exclusive con- 
j tracts with union, were illegal and void 
; 


only, 


as being in “restraint of trade,’ and 
fish packer, whose involved 
the transportation of fish to Oregon 
A plant from waters beyond three-mile 
j" limit of shores of Oregon, Washing- 
ton, and California, and from receiving 
stations in California and Washington, 
was entitled to injunction under the 
Sherman Anti-Trust Act, on ground 
that shutting off of supply of raw ma- 


business 


of competition was the primary con- ~ 


Te Te 


-“MONOPOLIES | 


4 


5 


; HTN, |e en 
terials by such concerted action con- 


stituted actionable wrong in restraint 
of “interstate commerce” or ‘foreign 
commerce”. Sherman Anti-Trust Act § 
1 et seq., 15 U.S.C.A. 
Columbia River Packers Ass’n y. 
ton, 34 F.Supp. 970. 

Ala. A manufacturer’s contract to 
sell his output exclusively to one per- 
son does not necessarily create “mo- 
nopoly’’, and is not always violative 
of law, though it may be so, or it may 
violate state or federal anti-trust acts, 
dependent upon whether purpose and 
effect of contract are in restraint of 
trade or tend to create a monopoly.— 
Sherrill vy. Alabama Appliance Co., 197 
So. 1 


Qi. 

N.Y.Sup. The minimum price of ar- 
ticles covered by patent and sold by 
patent, licensee could be lawfully fixed 
by licensor only during period covered 
by the patent.—Chemical Foundation v. 
Bethlehem Steel Co., 22 N.Y.S.2d 479. 

Pa. Any contract whereby, in con- 
nection with an absolute sale, the ven- 
dor attempts to prescribe a minimum 
resale price, is invalid at common law, 
and in so far as it affects interstate 
commerce, under the Sherman Anti- 
Trust Act. Sherman Anti-Trust Act § 
1, 15 U.S.C.A. § 1.—Schwartz v. Laun- 
dry & Linen Supply Drivers’ Union, 
Local 187, 14 A.2d 438, 339 Pa. 353. 


Tex.Civ.App. In so far as a _ lease 
contract restricted the use of a leased 
ice cream station, equipment thereof, 
trucks and other appurtenances to the 
exclusive sale of lessor’s products, such 
contract did not contravene the anti- 
trust laws forbidding monopolies in re- 
straint of trade and was not illegal. 
Rey.St.1925, art. 7428—wWright  v. 
Southern Ice Co., 144 S.W.2d 933, error 
refused. 

Where a contract for the leasing to 
dealer of an ice cream station, equip- 
ment thereof and delivery trucks pro- 
hibited the purchase by dealer of ice 
cream from any person or company 
other than lessor under penalty of hav- 
ing contract cancelled and forbade sale 
and delivery by dealer of any ice cream 
except that manufactured by lessor not 
only from leased premises and equip- 
ment and on routes set out in contract 
but also on any other delivery routes 
which dealer might operate, such con- 
tract was void because in violation of 
statute forbidding “monopolies in re- 
straint of trade”. ‘Rev.St.1925, art. 
7428.—Wright v. Southern Ice Co., 144 
S.W.2d 933, error refused. 

Any contract by which one party 
agrees to sell his entire output to, or 
to take his entire requirements of a 
commodity from, the other party vio- 
lates statute forbidding ‘‘monopolies 
in restraint of trade’. Rey.St.1925, art. 
7428.—Wright v. Southern Ice Co., 144 
S.W.2d 933, error refused. 


Tex.Civ.App. The fact that manufac- 
turer declined to sell beer to. plaintiff 
after another distributor had been 
chosen to handle beer in territory did 
not establish a “conspiracy in restraint 
of trade’ condemned by ‘Texas anti- 
trust laws, where distributors chosen 
to handle manufacturer’s beer were free 
to sell to, and all retailers were free to 
purchase beer in Texas, and there was 
no suggestion that price was fixed. 
Vernon’s Ann.Ciy.St. arts. 7426-7428.— 
Jax Beer Co. v. Palmer, 150 S.W.2d 452. 


§ 143 

C.C.A.Ind. Restrictive covenants pre- 
venting a Kentucky gas company from 
selling natural gas in certain Indiana 
territories independently of Indiana 
gas companies which contracted-to ef- 
fect a change-over in their respective 
contracts with local utility distribu- 
tors from artificial gas to natural gas 
were reasonable restraints of trade 
sanctioned at common law and spared 
the condemnation of the Sherman Anti- 
Trust Act, and Kentucky company was 
not in “pari delicto” with Indiana 
companies in their alleged conspiracy 
to close markets in those territories 
to Kentucky company. Sherman Anti- 
Trust Act § 1, 15 U.S.C.A. § 1.—Ken- 
tucky Natural Gas Corporation y. In- 
diana Gas & Chemical Corporation, 118 
W.2d 831, 


vaik nee Ate 4 

C.C.A.N.Y. Union officers who at-_ 
tempted to compel New Jersey fur 
dressers and dyers to employ only 
union members by picketing factories 
and persuading employees to join un- 
jon, by warning New York fur manu- 
facturers not to send skins to them to 
be dressed and dyed, and by directing 
their own members in manufacturers’ 
plants to refuse to work up any skins 
dressed and dyed by offending firms, 
were not guilty:of a conspiracy in “re- 
straint of trade’ in violation of the 
Sherman Anti-Trust Act with respect 
to the skins, where skins were not sold 
to dressers and dyers, and were not re- 
sold by them to manufacturers, and 
so far as appeared price and supply of 
resulting garments were not affected. 
Sherman Anti-Trust Act, 15 U.S.C.A. §§ 
1-7, 15. note.—U,. S. v. Gold, 115 F.2d 
236. 

Union officers, though they intended 
to stop the marketing of services of 
New Jersey firms engaged in dressing 
and dyeing raw skins for New York 
fur manufacturers by picketing fac- 
tories and persuading employees to 
join union, by warning manufacturers 
not to send skins to those firms, and 
by directing their own members in 
manufacturers’ plants to refuse to work 
up any skins dressed and dyed by 
firms, were not guilty of conspiracy 
in “restraint of trade” in violation of 
the Sherman Anti-Trust Act with re- 
spect to services, where it was not 
shown that firms’ operations were on 
a large enough scale to make their 
cessation affect market conditions in 
New York. Sherman Anti-Trust Act, 
15 U.S.C.A. §§ 1-7, 15 note.—U. S. v. 
Gold, 115 F.2d 236. 

D.C.Pa. Alleged acts of millwork 
manufacturers, building contractors, 
and union carpenters in combining to 
exclude out-of-state stock millwork 
from county and doing so by closed- 
shop agreements, refusal to install such 
millwork, etc., are not exempted from 
the Sherman Act by provisions of the 
Clayton Act protecting Jabor organiza- 
tions and restricting injunctive relief, 
since there was no dispute concerning 
terms or conditions of employment. 
Sherman Anti-Trust Act, §§ 1, 2, 15 
U.S.C.A..§§ 1, 2; Clayton Act §§ 6, 20, 
15.70. SGA $l de i2ge: Uae. Ag 
U. S. v. Lumber Institute of Allegheny 
County, 35 F.Supp. 191. 

§ 170 

N.Y.Sup. A labor union could not, 
under guise of protecting employees, 
make a price-fixing agreement with de- 
fendant respecting minimum prices to 
be charged by defendant in its beauty 
shop, and such an agreement was void 
under statute declaring contracts for 
monopoly | illegal. General Business 
Law, § 340, as amended by Laws 1933, 
ce. 804.—De Neri v. Gene Louis, Inc., 
21 N.Y.S.2d 993, 174 Misc. 1000. i 

The protection for labor unions giy- 
en by amendment to statute declaring 
contracts for monopoly illegal was in- 
tended to permit unions to fix labor 
wages and hours of employment by 
agreement without violating the stat- 


ute. General Business Law, § 340, as 
amended by Laws 1933, ec. 804.—De 
Neri v. Gene Louis, Inc., 21 N.Y.S.2d 


993, 174 Mise. 1000. 


§ 173 
D.C.Fla. It is not unlawful for one 
or more copyright owners to pool their 
compositions for one royalty for them 
as pooled, so long as they do not un- 
lawfully combine to fix prices. U.S.C. 
A.Const. art. 1, § 8, el. 8; Copyright 
Act, 17 U.S.C.A. § 1.et seq.—Buek v. 

Gibbs, 34. F.Supp. 510. 

182 


§ 

C.C.A.Md. As respects whether mo- 
tion picture distributors and exhibitor 
were guilty of violation of Sherman 
Anti-Trust Act and Clayton Act, dis- 
tribution of motion pictures from dis- 
tributors’ branch office in District of 
Columbia to exhibitor in Maryland in- 
volved ‘interstate commerce.” Sher- 
man Anti-Trust Act, 15 U.S.C.A. §§ 1-7, 
15 note; Clayton Act § 16, 15 U.S.C. 
A. § 26.—Westway Theatre v. Twen- 
tieth Century-Fox Film Corporation, 
113 F.2d 932, affirming 30 F.Supp. 830. 


Pah * i cara 


ee a ee, 
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pictures by exhi 
circumstances, not invalid as unreason- 
ably restraining interstate trade, not- 
withstanding ‘‘motion picture’ block 
booking arrangement’ between exhibi- 
tor and distributors under which ex- 
hibitor contracted for season’s output 
of distributors. eau eee Anti-Trust 
Act § 1, 15 U.S.C.A. Bas Clayton Act 
§ 16, 15 U.S.C.A. § 2 —_Westway The- 
atre v. Wee eae Century-Fox Film 
Corporation, 1138 F.2d 932, affirming 
30 F.Supp. 830. 
As respects liability for monopoly, 
motion picture exhibitor had no abso- 
lute right to demand exhibition rights 
for pictures of any motion pieture dis- 
tributor, since each distributor had 
right to select its customers.—West- 
way Theatre vy. Twentieth Century-Fox 
Film Corporation, 113 F.2d 932, afirm- 
ing 30 F.Supp. 830. 
Tex.Civ.App. A lease contract, which 
is illegal because in violation of stat- 
ute which forbids monopolies in re- 
straint of trade, is void. Rev.St.1925, 
art. 7428. —Wright y. Southern Ice Co., 
144 S.W.2d 933, error refused. 
189 


§ ‘ 

D.C.N.J. One who joins in conspira- 
cy to monopolize interstate and foreign 
commerce is liable for everything done 
during period of its existence regard- 
less of exact time he becomes a mem- 
ber or the extent of his participation. 
Sherman Anti-Trust Act §§ 1, 2, 15 
U.S.C.A. §§ 1, 2.—Kellogg Co. v. Nation- 
al Biscuit Co., 38 F.Supp. 643. 

Tex.Civ.App. Plaintiff suing for 
damages for destroying his business as 
local distributor of beer could not con- 
tend that manner of dealing with beer 
by defendant, through whom plaintiff 
became a distributor, constituted unlaw- 
ful act under Texas anti-trust laws, 
since plaintiff would be a party to act 
and could not sue for damages on the- 
ory that further continuance of his con- 
tract had been denied. Vernon’s Ann. 
Ciy.St. arts. 7426-7428.—Jax Beer Co. v. 
Palmer, 150 S.W.2d 452. 


§ 190 

©.C.A.Cal. A patentee using patent 
for purpose of obtaining a limited mo- 
nopoly in a well-known article of com- 
merce cannot maintain an action upon 
the patent, either against person fur- 
nishing such eommercial article to user 
of the patented process or against the 
user himself.—Dehydrators, Limited, v. 
Petrolite Corporation, 117 F.2d 183. 

Tex.Civ.App. Where an indebtedness 
sued on arose from the sale and de- 
livery of ice cream under a lease con- 
tract which violated the statute forbid- 
ding ‘‘monopolies in restraint of trade,” 
and was therefore void, such indebted- 
ness was not enforcible, either in law 
or equity. Rev.St. 1925, art. 7428— 
Wright v. Southern Ice Co. . 144 S.W.2d 
933, error refused. 

Tex.Civ.App. In action for price of 
merchandise sold to defendant by 
plaintiff corporation, defendant’s — tes- 
timony that he sold plaintiff's products 
only in certain part of certain county 
and ‘at prices printed on price list was 
insufficient to take to jury question 
whether defendant agreed or was com- 
pelled to sell such products only in 
certain territory at prices fixed by 
plaintiff in vioJation of state anti-trust 
statutes:—Harerow v. W. T. Rawleigh 
Co., 145 S.W.2d 925. 

In action for rice of merchandise 
sold to defendant py plaintiff corpora- 
tion, where defendant did not testify 
that he signed or returned to plaintiff 
a form designating place where he in- 
tended to do business as dealer in 
plaintiff's products and plaintiff's rep- 
resentatives testified that such form 
was not in plaintiff’s files and that 
they believed it was never executed 
or returned to them by defendant, evi- 
dence did not raise fact issue for jury 
as to whether defendant was required 
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itor were, under 


nder 
le state 
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aly §.193 _ 
D.C.Mass. The mere fact that plain- 
tiff suing on a contract is engaged in a 
conspiracy to restrain interstate com- 
merce in violation of statute is not of 
itself a defense to such.a suit, but un- 
der certain circumstances, the contract 
itself may become a part of the con- 
spiracy to such an extent as to become 
unenforceable.—Sbicca-Del Mac, Inc., v. 
Milius Shoe Co., 36 F.Supp. 623. 
D.C.N.Y. Before the new Federal 
Rules in an action for goods sold and 
delivered the defendant could not inter- 
pose a counterclaim or a defense under 
the anti-trust laws where the cause 
of action in the counterclaim or the 
defense arose out of collateral transac- 
tions, Federal Rules of Civil Proce- 
dure, rule 13(a, b), 28 U.S.C.A. follow- 
ing section 723¢c—Brown Sper Mill 
Feet v. Agar Mfg. Corporation, 1 F.R.D. 
Since the enactment of the new Fed- 
eral Rules, in action for goods sold and 
delivered defendant was entitled to set 
up _a counterclaim for treble damages 
under the anti-trust laws, irrespective 
of whether goods sold and delivered to 
defendant were sold pursuant to a con- 
tract illegal under the anti-trust laws 
and notwithstanding provision that the 
rules should not be construed to extend 
or limit the jurisdiction of the District 
Court, since no independent grounds 
for jurisdiction of District Courts need 
be alleged and District Courts are the 
only forum having jurisdiction of ac- 
tion for damage under anti-trust laws. 
Federal lee of Civil Procedure, rules 
13(a, b), 82, 28 U.S.C.A: following sec- 
tion 723¢c.—Brown Paper Mill Co. v. 
Agar Mfg. Corporation, 1 F.R.D. 579. 


§ 196 

U.S.N.Y. On the question of right to 
sue for treble damages, the Sherman 
Anti-Trust Act creates new rights and 
remedies which are available only to 
those on whom they are conferred by 
the Act. Sherman Anti-Trust Act § 7, 
15 U.S.C.A. § 15 note.—U. S. v. Cooper 


Corporation, 61 S.Ct. 742, affirming 114° 


20 413, ‘affirming 81 F.Supp. 
certiorari granted 61 S.Ct. 141. 
In determining whether the United 
States is a “person” within the Sher- 
man Anti-Trust Act authorizing any 
person to maintain a civil action for 
treble damages for injuries resulting 
from violation of the Act, decision is 
not to be reached by a strict construc- 
tion of the words of the Act, nor by 
the application of artificial canons of 
construction, Sherman Anti-Trust Act 
$7, 16 U.S:C.A, 8 15 note—Ua.S. ww. 
Cooper Corporation, 61° S.Ct. 742, af- 
firming 114 F.2d 413, affirming 31 F. 
SUPP. 848, certiorari "granted GEscGt: 


848, 


C.C.A.N.Y. Neither loss of corporate 
office and salary incident thereto, nor 
injuries to a corporate officer’s gener- 
al creditor, are injuries to his “busi- 
ness or property’ within meaning of 
anti-trust laws permitting recovery of 
treble damages. 15 U.S.C.A. §§ 1-7, 15. 
—Westmoreland Asbestos Co. v. Johns- 
Manville Corporation, 113 I.2d 114, af- 
firming 30 F.Supp. 389, adhered to 32 
F.Supp. 731. 

D.C.Ky. If act complained of is il- 
legal under Price Discrimination Act, 
plaintiff is entitled to civil remedy of 
treble damages given by Clayton Act, 
regardless of whether there is a pub- 
lic injury or not, and such civil reme- 
dy is not limited to competitors of 
the buyer, but is specifically granted 
to any person injured. Clayton Act, 
§ 45 SOG ISICZA, 15; Robinson-Pat- 
ee Price Discrimination Act PIS. 

S.Cc.A.. § 13(c).—Kentucky-Tennessee 
Light & Power Co. v. Nashville Coal 
Co., 37 F.Supp. 728. 

A coal buyer /whose president re- 
ceived for his personal benefit commis- 
sions from coal seller was not preclud- 
ed from recovering treble damages 


‘was based upon commissions p 


anti-trus - 
Wer ? Tawlelgh Coa hBB president. ‘upon coal 


that the interst: 
| were not. iy lei 
ween buyer and seller, 


purchased, and 
while pre-existing contracts might be- 
the basis for purchase of coal it 
the actual purchase at definite é 
and payment of commissions that cre-- 
ated the liability. Robinsen-Patman 
Price Discrimination Act, 15 U.S.C 

§ 13(c).—Kentucky-Tennessee Lig 
Power Co. v, Nashville Coal Co., 
Supp. 728. 
An action by coal buyer agains 
president, the seller, and seller’s | 
dent to recover trebles damages 
Price Discrimination Act for paymen 
of commissions by seller to buy 
president was not. dismissible 


that president was merely the a 
selling corporation, since und 
ton Act, a violation of anti-trust — 
by a corporation is deemed to be al 
a violation by individual offic 
agents of such corporation wh 


stituting such violation. j 
§ Uae iW Paice pve Oy Orme ss al ; 
Robinson-Patman Price Discrimina 
Act, 15 U.S.C.A. § 13(c).—Kent 
Tennessee Light & Power Co. 
ville Coal Co., 37 F.Supp. 728.. 
D.C.N.Y. The gist of an acti 
der the anti-trust laws is the 
sustained by plaintiff, as a resu 
conspiracy denounced by the stat 
and a person suffering damage as 
sult of violation of those laws is hen 
possessed of a cause of action t 
dress the wrong he has suffered *iika 
U.S.C.A. § 1 et seq.—Westmorela 
bestos Co. v. Johns-Manville C¢ 
tion, 39 F.Supp. 117. ) 


chines was an incident to an at 
to monopolize or to a conspirac 
restraint of trade, a former employee 
the corporations seeking to ree 
treble damages under the anti 


of ueneemieat ta actions are involv 
an action for treble damages under 
anti-trust laws, the test is whe 
the infringement actions were bro 
in good faith and in the honest _ elie 
that there was infringement, and th 
test is just as applicable to ) warning no- | | 
tices as it is to the actions a esi 
Sherman Anti-Trust Act; §§ 1 i 
baci §§ 1, 2, 15 note; Guyton: Act 
15 U.S.C.A § 15.—M orny v. Wicd 
Union Telegraph Co., 40 F. Supp. 193. 
D.C.Okl. The right of action cre 
by the Sherman Anti-Trust Act for th 
recovery of treble damages for “viola 
tion of the anti-trust laws, i 
enforce a “penalty’’, i ( 
and the remedy granted is to one 
jured in his business for property | 
reason of the acts forbidden Dy the 77) 
Act. Sherman Anti-Trust Act § 7, 15 © 
U.S.C.A. § 15.—Momand vy. Twentieth- 
Century Hox Film Corporation, 87 BH 
Supp. 649. 


§ 199 tee: 
D.C.Ul. Evidence established | that 

Missouri corporation was “transacting 
business” within geographical limits of 
District Court for Northern District of 
Illinois, so as to authorize bringing ac- 
tion against corporation. to recover 
treble damages arising out of an al- 
leged violation of Clayton Act in such. 
District Court, and process could prop- 
erly be served on corporation in State 
of Missouri where it resided. Clayton 
Act § 2, as amended, and §§ 4, 12, 15 
USC AwssSets. owe. American Co- op. 
Serum Ass’n v. Anchor Serum Co., 38 


¥.Supp. 313. 
§ 200 
U.S.N.Y. In determining whether the 


J oF 

pe §'200 | 
United States is a “person” within the 
Sherman Anti-Trust Act authorizing 
any person to maintain a civil action 
for treble damages for injuries result- 
ing from violation of the Act, court was 
required to read the statutory language 
in its ordinary and natural sense, and 
if doubts remained, to resolve them in 
the light, not only of the policy in- 

_ tended to be served by the enactment 
but, as well, by all other available 
aids to construction. Sherman Anti- 
PMinuste Acts) <, 15, U.8,C.A. §$ 15-note.—- 

_ U.S. v. Cooper Corporation, 61 S.Ct. 
742, affirming 114 F.2d 413, affirming 
31 F.Supp. 848, eertiorari granted 61 
$.Ct. 141. 

The United States is not a ‘“‘person” 
within the Sherman Anti-Trust Act au- 
thorizing any person to maintain a 

- civil action for treble damages for in- 

r juries to business or property resulting 
from violation of the act, and the Unit- 
i ed States eannot maintain an action for 


413, affirming 31 F.Supp. 848, cer- 
_ tiorari granted 61 S.Ct. 141. 
In the Sherman Anti-Trust Act pro- 


viding that any “person” who shall be 
‘injured in his business or property 
by any other “person” or corporation 
by reason of anything forbidden by 
the act may sue therefor, the natural 
inference is that the meaning of the 
word “person” was in both uses lim- 
ited to what are usually known as 
natural and artificial persons, that is, 
! _ individuals and corporations. Sher- 
man Anti-Trust Act § 7, 15 U.S.C.A. 
— § 15 note—U. S. v. Cooper Corpora- 
tion, 61 S.Ct. 742, affirming 114 F.2d 
413, affirming 31° F.Supp. 848, certi- 
ot orari granted 61 §.Ct. 141. 
- The Sherman Anti-Trust Act en- 
- visaged two classes of actions, those 
made available only to the Govern- 
; ment, which includes criminal prosecu- 
_ tious and suits for injunction, and a 
+ yvight of action for treble damages 
Bo gyanted. to redress private injury. 
Sherman Anti-Trust Act §§ 1-7, 15 U. 
— §.C.A. §§ 1-6, 15 note—U. 8. v. Cooper 
- Corporation, 61 S.Ct. 742, affirming 114 
- F.2d 413, affirming 31 F.Supp. 848, 
certiorari granted 61 S.Ct. 141. 
 €,C.A.N.Y. A stockholder cannot re- 
cover for the impairment of his stock 
by combination in restraint of trade. 
15 US.C.A. §§ 1-7, 15.—Westmoreland 
Asbestos Co. v. Johns-Manyille Cor- 
poration, 113 F.2d 114, affirming 30 
Beane 389, adhered to 32 F.Supp. 


_ A creditor cannot recover for im- 
_ pairment of corporate debtor’s ability 
to pay an indebtedness, in an action 
against a third party for treble dam- 
ages for violation of the anti-trust 
laws. 15 U.S.C.A. §§ 1-7, 15.—West- 
moreland Asbestos Co. vy. Johns-Man- 
ville Corporation, 113 F.2d 114, af- 
firming 30 F.Supp. 389, adhered to 32 
_ F.Supp. 731. 

That an individual was the sole 
stockholder of corporations injured by 
defendants’ alleged conspiracy to elim- 
inate competition and to create an in- 
_ terstate monopoly did not give the 
individual independent right, since on- 
ly his corporate rights had been in- 
-vaded. 15 U.S.C.A. §§ 1-7, 15.—West- 
moreland Asbestos Co. v. Johns-Man- 
A ville Corporation, 113 F.2d 114, af- 
A firming 380 F.Supp. 389, adhered to 
32 F.Supp. 731. 


: 8 201 

ap U.S.Wash. A complaint alleging that 
: plaintiff solicited contracts for poster 
> advertising as did a defendant, that a 
, defendant with others conspired to 
HA mouopolize all branches of outdoor 
' advertising business in Pacific Coast 
area, and that the conspiracy, with its 
effect on interstate commerce, caused 
plaintiff great expense and loss of 
profits and prevented plaintiff from es- 
tablishing a business in San Fran- 
cisco to its great injury and damage 
stated a cause of action for triple dam- 
ages for violation of Sherman Anti- 


defendants rather than to any _ re- 
straint of interstate commerce in post- 
ers. Sherman Anti-Trust Act, §§ 1, 
2 and § 7, as superseded by Act Oct. 
15, 1914, § 4, 15 U.S.C.A. §§ 1, 2, 15.— 
C. E. Stevens Co. v.. Foster & Kleiser 
Co., 61 S:Ct. 210, 311 U.S. 255, 85 LiKd. 
—, reversing 109 F.2d 764, certiorari 
granted 60 S.Ct. 977, 310 U.S. 618, 84 
L.Ed. 1392. 

Plaintiff, to state a cause of action 
for damages resulting from conspiracy 
to create monopoly in business of bill 
posting in certain region and to ac- 
complish that monopoly by restrain- 
ing interstate commerce in transporta- 
tion of posters, was not bound to aver 
that plaintiff had been wholly unable 
to obtain posters. Sherman Anti-Trust 
Act, §§ 1, 2 and § 7, as superseded by 
Act Oct. 15, 1914, § 4, 15 U.S.C.A, §§ 1, 
2, 15.—C. BH, Stevens Co. v. Foster & 
Kleiser Co., 61 S.Ct. 210, 311 U.S. 255, 
85 L.Ed. —, reversing 109 F.2d 764, 
certiorari granted 60 S.Ct. 977, 310 U.S. 
618, 84 L.Ed. 1392. 

C.C.A.U1]. Allegations that contrac- 
tors’ association and union entered in- 
to agreement that members of local un- 
ion would work only for such contrac- 
tors who were members of association 
or recognized by it, that plastering 
contractor was informed that if he did 
not become member of association he 
would be unable to do any jobs in cer- 
tain city, that under threat contractor 
sought to join the association but was 
refused membership on ground that he 
was not resident of the city, and that 
the refusal was arbitrary and result of 
conspiracy to prevent contractor from 
working in the city, which conspiracy 
sought to monopolize plastering work 
in that vicinity, sufficiently alleged a 
“conspiracy” which would fall within 
condemnation of the Sherman Anti- 
Trust Act and the Clayton Act if oth- 
er necessary factors were present. 
Sherman Anti-Trust Act, 15 U.S.C.A. §§ 
1-7, 15 note; Clayton Act, 38 Stat. 730. 
—Albrecht v. Kinsella, 119 F.2d 1008. 

C.C.A.Ind. A Kentucky gas compa- 
ny’s complaint alleging that Indiana 


gas companies, by promising to effect: 


a change-over in their respective con- 
tracts with local utility distributors 
from artificial gas to its natural gas, 
induced Kentucky company to execute 
restrictive covenants preventing it from 
selling natural gas in certain Indiana 
territories independently of Indiana 
companies, thereby eliminating any di- 
rect competition, and that Indiana 
companies thereafter prevented a 
change-over, thereby maintaining their 
own product on the markets and at the 
same time keeping out competing prod- 
uct, all at the expense of Kentucky 
company and the consuming public, 
charged a “conspiracy in restraint of 
interstate trade’ within the Sherman 
Anti-Trust Act. Sherman Anti-Trust 
Act § 1, 15 U.S.C.A. § 1.—Kentucky 
Natural Gas. Corporation v, Indiana 
Gas & Chemical Corporation, 118 F. 
2d 831. 

C.C.A.N.Y. To state a claim for tre- 
ble damages for injuries to plaintiff 
in his business or property by com- 
bination in restraint of trade, com- 
plaint must affirmatively show such in- 
jury to plaintiff's business or prop- 
erty, and it is not enough to allege 


something forbidden by anti-trust 
laws and claim damages resulting 
therefrom. 15 U.S.C.A. §§ 1-7, 15.— 


Westmoreland Asbestos Co. v. Johns- 
Manville Corporation, 113 F.2d 114, af- 
firming 30 F.Supp. 389, adhered to 32 
F.Supp. 731. 


In action to recover treble damages 
from defendants for conspiracy to 
eliminate competition, complaint al- 
leging that rental derived from the 
tenant-plaintiffs, paid carrying charg- 
es on landlord-plaintiff’s real estate, 
that by reason of wrongs done to the 
tenants landlord was deprived of rent 
resulting in foreclosure of mortgages, 
that from salaries and dividends de- 
rived from other plaintiffs an individu- 
al plaintiff was able to pay carrying 


charges, a 


% 
nd 
done to oth t 
deprived of his salaries and divid $ 
resulting in foreclosure of mortgages 
was properly dismissed as to such 
landlord-plaintiff and the individual 
plaintiff, since damages alleged were 
unrecoverable. 15 U.S.C.A. §§ 1-7, 15; 
Rules of Civil Procedure for District 
Courts, rule 12(b) (6), 28 U.S.C.A. fol- 
lewing section 723c.—Westmoreland 
Asbestos Co. v. Johns-Manville Corpo- 
ration, 113 F.2d 114, affirming 30 F. 
Supp. 389, adhered to 32 F.Supp. 731. 
In action to recover treble damages 
for conspiracy to eliminate competi- 
tion, defendants’ motion for a more 
definite statement regarding what oth- 
er conspirators were claimed to have 
joined with defendants in causing cer- 
tain company to withdraw its backing 
or support from another corporation 
was granted. 15 U.S.C.A. §§ 1-7, 15: 
Rules of Civil Procedure for~- District 
Courts, rule 12(e), 28 U.S.C.A. follow- 
ing section 723c.—Westmoreland As- 
bestos Co. v. Johns-Manville Corpora- 
tion, 113 F.2d 114, affirming 30 F.Supp. 
389, adhered to 32 F.Supp. 731. 
In action to recover treble damages 
for conspiracy to eliminate competi- 
tion, motion for a more definite state- 
ment regarding what conspirators en- 
ticed employees of certain corporation 
“out of which of said plaintiffs’ serv- 
ice into which conspirator’s or con- 
spirators’ service, stating in each in- 
stance who acted in making said en- 
ticement, when, and what employee 
or employees were enticed,’’ was grant- 
ed, 15 U.S.C.A. §§ 1-7,/15; Rules of 
Civil Procedure for District Courts, 
rule 12(e), 28 U.S.C.A. following sec- 
tion 723c.—Westmoreland Asbestos Co. 
v. Johns-Manville Corporation, 113 F. 
2d 114, affirming 30 F.Supp. 389, ad- 
hered to 32 F.Supp. 731. ‘ 
In action to recover treble damages 
for conspiracy to eliminate competi- 
tion, motion for an order directing 
each plaintiff to state its claim sep- 
arately was denied, where, in view 
of the nature of the action and the 
alleged unity of interest of the cor- 
porate plaintiffs, it would be detri- 
mental to the plaintiffs if they were 
obliged to separately state their claims. 
15 U.S.C.A. §§ 1-7, 15.—Westmoreland 
Asbestos Co. v. Johns-Manville Corpo- 
ration, 113 F.2d 114, affirming 380 F. 
Supp. 389, adhered to 32 F.Supp. 731. 


D.C.D.C. Complaint of employer of 
nonunion employees against labor or- 
ganization for conspiracy to illegally 
restrain trade and commerce by picket- 
ing employer’s premises and inducing 
employer’s customers to cease doing 
business with employer stated a cause 
of action sufficient to withstand motion 
to dismiss. 15 U.S.C.A. §§ 3, 15.—Con- 
solidated Terminal Corporation y. 
Drivers, Chauffeurs and Helpers Local 
Union 639, 33 F.Supp. 645. 

Where complaint against labor or- 
ganization for violation of anti-trust 
laws alleged that defendants wrong- 
fully conspired to compel plaintiff to 
abandon his custom and practice of - 
buying ice from manufacturer, that as 
result of the illegal conspiracy, defend- 
ant’s agent informed deliverymen that 
plaintiff was using non-union ice there- 
by inducing deliverymen to refrain 
from making delivery and that there- 
after defendant placed pickets in front 
of plaintiff’s business stating that the 
business used ice unfair to the labor 
organization, the complaint was suffi- 
cient to withstand motion to dismiss. 
15 U.S.C.A. §§ 3, 15.—Consolidated Ter- 
minal Corporation vy. Drivers, Chauf- 
feurs and Helpers Local Union 639, 33 
F.Supp. 645. 

D.C.Ky. In action under Price Dis- 
crimination Act to recover treble dam- 
ages, motions to make petition more 
definite, for bill of particulars, and to 
strike the bill of particulars filed by 
plaintiff would be denied, where exhib- 
its filed with complaint and bill of par- 
ticulars of plaintiff gave to defendants 
all information necessary for them to 
have in order to determine what trans- 
actions were relied upon by plaintiff, ' 
and any additional information desired 


 ‘Kentuck 
ECOrr Yin 


Slayton § 4, Ss. 
ennessee Light 
ashville Coal Co., 37 F.Supp. 


In action by buyer of coal under 
Price Discrimination Act to recover 
treble damages from buyer’s president, 
the seller and seller’s president, allega- 
tion that commissions paid by seller 
to buyer’s president were not for any 
services rendered in connection with 
sale or purchase of the coal would be 
considered as true on motion to dis- 
miss. Robinson-Patman_ Price Dis- 
erimination Act, 15 U.S.C.A. § 13(ce); 
Clayton Act § 4, 15 U.S.C.A. § 15.— 
Kentucky-Tennessee Light & Power Co, 
v. Nashville Coal Co., 37 F.Supp. 728. 

A complaint by coal buyer against 
its president, the seller, and_ seller’s 
president to recover treble damages 
under Price Discrimination Act for 
payment of commissions to buyer’s 
president was not dismissible because 
of alleged illegality of coal purchase 
contracts, where action was not to en- 
force contracts nor to recover damages 
for breach, but action sounded in tort 
for a liability created by statute. 
Clayton Act § 4, 15 U.S.C.A. § 15; 
Robinson-Patman Price Discrimination 
Act, 15 U.S.C.A, § 13(c).—Kentucky- 
Lennessee Light & Power Co. vy. Nash- 
ville Coal Co., 37 F.Supp. 728." 

In action by buyer of coal against 
buyer’s president, the seller, and sell- 
er’s president to recover treble damages 
under Price Discrimination Act for 
payment by seller of commissions to 
buyer’s president without buyer’s 
knowledge, complaint which alleged 
that buyer manufactured and supplied 
power to consumers without the state 
and that some of coal purchased con- 
stituted interstate shipments, and that 
buyer’s president retained commissions 
for his personal benefit, stated cause of 
action against each defendant. Clay- 
ton Act §§ 4, 14, 15 U.S.C.A. §§ 15, 24; 
Robinson-Patman Price Discrimination 
Act, 15 U.S.C.A. § 13(c).—Kentucky- 
Tennessee Light & Power Co. v. Nash- 
ville Coal Co., 37 F.Supp. 728. 


D.C.Minn. On the question of suf- 
ficiency of complaint, the Sherman 
Anti-Trust Act and the Clayton Act are 
independent enactments and violation of 
either constitutes a separate offense. 
Sherman Anti-Trust Act § 1, as amend- 
ed, 15 U.S.C.A. § 1; Clayton Act § 7, 
15 U.S.C.A. § 18.—Hennepin Theatre 
Corporation v. Paramount Pictures, 1 
F.R.D, 621. : 


In action charging violation of the 
Sherman Anti-Trust Act and the Clay- 
ton Act, plaintiff was required clearly 
to inform defendants of wrongful acts 
with which they were charged, with 
sufficient definiteness to enable de- 
fendants to determine admissions or 
denials that should be incorporated in 
a pleading if an answer should be in- 
terposed or to proceed by motion in 
event any defendant should seek to 
challenge sufficiency of allegations lev- 
eled at it. Sherman Anti-Trust Act § 
1 as amended, 15 U.S.C.A. § 1;  Clay- 
ton Act § 7, 15 U.S.C.A. § 18.—Henne- 
pin Theatre Corporation v. Paramount 
Pictures, 1 F.R.D. 621 

In action for violation of the Sher- 
man Anti-Trust Act and the Clayton 
Act, the plaintiff on motion of defend- 
ants, was required to plead by sepa- 
rate paragraphs alleged violation of 
the Sherman Anti-Trust Act and the 
alleged violation of the Clayton Act 
‘so that each defendant would be clear- 
ly informed of the statute or stat- 
utes which it is claimed to have violat- 
ed, and the “contract” or “combina- 
tion’’ as such terms are used in the 
Sherman Anti-Trust Act were required 
to be set forth with definiteness and 
conciseness as to each defendant. Sher- 
man Anti-Trust Act § 1, as amended, 
15.U.S8.C. A. S$; 1s Clayton -Act_§ 7, 15 
U.S.C.A. § 18.—Hennepin Theatre Cor- 
poration v. Paramount Pictures, 1 F.R. 
D. 621. 

In action for violation of the Sher- 


man Anti-Trust Act and the Clayton 


3; of claim for dai 
tion of defendants was required to al- 
lege the period when it was contended 


its |W. 
mages, plainti 


that plaintiff was denied pictures. 
Sherman Anti-Trust Act § 1 as amend- 
ed, 15° U.S.C.A. § ‘13 ‘Clayton Act’ § -7, 


Corporation v. Paramount Pictures, 1 
F.R.D. 621. Bh 

D.C.Mo. A complaint charging that 
defendants entered into a conspiracy to 
artificially raise and fix the tank car 
price of gasoline sold in interstate com- 
merce, that price was so raised, that 
plaintiff purchased gasoline at such 
raised prices, and that as a direct re- 
sult thereof plaintiff’s business as a 
jobber was damaged in the sum of 
$60,000, was insufficient to warrant the 
granting of relief sought, since it did 
not necessarily follow from allegation 
that plaintiff purchased gasoline at 
artificially maintained high prices that 
plaintiff's business as a jobber suf- 
fered.—H. E. Miller Oil Co. v. Socony- 
Vacuum Oil Co., 37 F.Supp. 831. 


A motion to strike, from complaint 
charging conspiracy to artificially raise 
and fix the tank car price of gasoline 
sold in interstate commerce, the rais- 
ing of that price, and consequent dam- 
age to plaintiff, an allegation of de- 
fendants’ conviction, presented a mat- 
ter of little consequence, since the 
pleadings are not “evidence” and may 
not be read to the jury over objec- 
tion.—H. E. Miller Oil Co. v. Socony- 
Vacuum Oil Co., 37 F.Supp. 831. 


D.C.N.J. In alleging a cause of ac- 
tion for damages resulting from a con- 
S8piracy to restrain and monopolize and 
an attempt to monopolize interstate and 
foreign commerce in shredded wheat, it 
is necessary to allege the existence of 
the conspiracy and the overt acts done 
pursuant thereto, showing the means by 
which the monopoly was _ effected or 
attempted. Sherman Anti-Trust Act, §§ 
1, 2, 15 U.S.C-A. §§ 1, 2.—Kellogg Co. 
yv. National Biscuit Co., 38 F.Supp. 643. 

In action for damages resulting from 
conspiracy to monopolize interstate and 
foreign commerce in shredded wheat 
and an attempt to monopolize such 
commerce where it was alleged that 
defendant joined in the scheme formu- 
lated and pursued by its predecessor, 
allegations showing how predecessor in 
pursuance of scheme drove one compa- 
ny out of. business, which left the 
predecessor with a monopoly of inter- 
state business in shredded wheat, would 
not be stricken out of complaint. Sher- 
man Anti-Trust Act §§ 1, 2, 15 U.S.C.A. 
§§ 1, 2; Federal Rules of Civil Proce- 
dure, rule 12(b) (6), (f), 28 U.S.C.A. 
following section 723¢e.—Kellogg Co. v. 
National Biscuit Co., 38 F.Supp. 643. 


In action for damages resulting from 
conspiracy to monopolize interstate and 
foreign commerce in shredded wheat 
and an attempt to monopolize such 
commerce, allegations showing litiga- 
tion defendant caused to be instituted 
by its Canadian subsidiary against 
plaintiff’s Canadian subsidiary as part 
of scheme would not be stricken out of 
complaint. Sherman Anti-Trust Act §§ 
1, 2, 15 U.S.C.A. §§ 1; 2; Federal Rules 
of Civil Procedure, rule 12(b) (6), (f), 
28 U.S.C.A, following section 723¢c.— 
Kellogg Co. vy. National Biscuit Co., 38 
F.Supp. 643. 

In action for damages resulting from 
a conspiracy to monopolize interstate 
and foreign commerce in shredded 
wheat and attempt to monopolize such 
commerce, where plaintiff stated inten- 
tion to plead a continuing conspiracy 
to create a monopoly in shredded wheat 
conceived by defendant’s predecessor 
and adopted and carried on by defend- 
ant, the single conspiracy theory was 
made the “law of the case’ and motion 
to direct plaintiff to separately state 
causes of action would be denied. Sher- 
man Anti-Trust Act §§ 1, 2, 15 U.S.C.A. 

1, 2; Federal Rules of Civil Pro- 
cedure, rule 10(b), 28 U.S.C.A. follow- 
ing section 723¢c.—Kellogg Co. v. Na- 
tional Biscuit Co., 38 F.Supp. 643. 

D.C.N.Y. A complaint showing that 
under ‘‘non-exclusive selling franchise” 


a iy 
on mo- 


15 U.S.C.A. § 18—Hennepin Theatre 


zone of influence, used 

trade-marks and good will, and 

them right to regulate new auto: b 

business, and that they_refused Bi 
4 


mit dealer to establish an outle 
its used automobiles or to soli 


of influence did not show legal 
straint” in violation of anti-trust 
15 U.S.C.A. § 1 et seq.—Boro Hal 
poration v. General Motors Co 
tion, 37 F.Supp. 999. 2 
Where plaintiff’s bill of complaint s 
forth fully the practices of the partie 
court could assume that there wi 
other facts which would give 
state scope to activities attribute 
defendants, as affecting liabili 
der anti-trust laws. 15 U.S.C.A 
seq.—Boro Hall Corporation v. (¢ 
| Motors Corporation; 37 F.Si 
D.C.Wis. 
man Anti-Trust Act to recover 
ages for an alleged unawful consp 
cy in restraint of interstate trade, 
ing to the complicated nature of 


pleadings. 

1, 7, 15 U.S.C.A. §§ 1, 15 note —wWil : 

US Luebke Co. v. Manhardt, 37 F.Supp. 
. ah! 


In action under Anti-Trust Ac 
recover damages for an alleged un 
ful conspiracy in restraint of tra 
motion for a bill of particulars show 
be sustained only to such extent t 
the defendants may not be subjec 
to surprise and may have a reasona 
accurate knowledge of the basis fo 
plaintiff’s claim. Sherman Anti-Trus 
Act, §§ 1, 7, 15 U.S.C.A. §§ 1, 15 note- 
William F. Luebke Co. v. Manhardt, 
37 F.Supp. 13. n& 


§ 204 x 
C.C.A.Minn. Where there was ev. 
dence that as result of price fixing co: 
spiracy, tank car gasoline prices 
been raised by 2% cents per gallon 
there was no evidence that retail pr 
of gasoline was not correspondingly in- 
creased, and no evidence concerning 
what retail prices would have be 
absence of the conspiracy, oil j 
which operated on margin "basis u 
contract with oil company which p 
tected stability of jobber’s margi 
f 


failed to prove any loss as result of 
conspiracy and could not under 
Sherman Anti-Trust Act recover 
damages from the company which 
a party to the conspiracy. Sh 
Anti-Trust Act, 15 U.S.C.A. §§ 1- 
note.—Twin Ports Oil Co. v. Pure 
Co., 119 F.2d 747. / 


upon an act. 
Sherman Anti-Trust Act, 15 U.S.C.A. § 
1-7, 15 note—Twin Ports Oil Co. 
Pure Oil Co., 119 F.2d 747. 


C.C.A.Neb. Where there is unaninri- 
ty of action showing an initial desire — 
or threat to seek or compel a certain 
result, there is sufficient evidence of an — 
agreement in “restraint of interstate 
trade” unless there is persuasive evi- 
dence to the contrary, for similarity of 
action by interested parties is not nec- 
essarily to be regarded as coincident. 
ALD OMSK Sys 1-15.—Johnson vy. J. H. 
Yost Lumber Co., 117 F.2d 53. 

In action by lumber dealers for con- 
spiracy in restraint of interstate trade, 
where there was evidence that as among 
the defendant lumber dealers there was 
coincidence of action and similarity of 
remarks indicating not only an indi- 
vidual purpose to boycott but also a 
combination with others, the burden of 
evidence shifted to defendants, dealers 
and suppliers to go forward with their 


§ 204 

testimony to explain away or contradict 

plaintiffs’ testimony if they were able 
go to do. 35 US.C.A. §§ 1-15.—John- 
Son..v,-J.. HB... Most,).Lumber.. Co.,.,117 
F.2d 53. 

In action by Iumber dealers for con- 
spiracy in restraint of interstate trade 
against other luinber dealers and sup- 
pliers, evidence relating to organization, 
purpose and business of a lumber com- 
pany established by defendant dealers 
directly across the street from. plain- 
 tiff’s lumber yard, and evidence per- 
taining to use by defendant dealers of 
threats and coercion to compel a lessor 
to eancel plaintiffs’ lease at a certain 
place or to refuse to recognize plain- 
tiffs as assignees of the\lease, was ad- 
 missible, and the mere fact that some 
of the proper evidence extended beyond 
the applicable statute of limitations was 
no reason for rejecting it if otherwise 
it was pertinent to the issue of con- 
spiracy. 15 U.S.C.A. §§ 1-15.—Johnson 
BS J. H. Yost) Lumber. Co., 117 F.2d 
> 53. 4 
tie In action by lumber. dealers, co- 
partners, for conspiracy in restraint of 
- jnterstate trade against other dealers 
and suppliers, the investigation of acts 
of the alleged conspirators was _ not 
prevented because from 1931 to fall of 

1932 the membership of copartners was 
different from membership at time of 
institution of the action. 15 U.S.C.A. 
~§§ 1-15.—Johnson v, J. H. Yost Lumber 
mounts]. M20. 53. 

Im action by lumber dealers for a 
- conspiracy in restraint of trade against 
other dealers and suppliers, letters from 
suppliers insisting thet further sales to 
Jaintiff dealers would be discontinued 
because of objection of defendant deal- 
a ers and a letter of supplier containing 
assurances of discontinuance of busi- 
ness with the plaintiff was admissible, 
at least as showing the effect of the act 
of the conspirators. 15 U.S.C.A. §§ 1- 
~15.—Johnson v. J. H. Yost Lumber Co., 
117 “F.2d 53. 

An inference of unlawful agreement 


Clayton Act, -§ 2; ‘15 
_U.S.C.A. § 13.—Johnson vy, J. H. Yost 
_ Lumber Co., 117 F.2d 53. 

eat In action for conspiracy in restraint 
_ of interstate trade there must be sub- 
tantial evidence furnishing some basis 
from which alleged fact of an unlawful 
_ agreement may reasonably be inferred. 
15 U.S.C.A, §§ 1-15.—Johnson y. J. H. 
i st Lumber Co., 117 F.2d 53. 
fraudulent conspiracy in restraint 


ny 
_ circumstantial evidence, but the circum- 
stances relied upon must attain the dig- 

nity of substantial evidence and not be 
such as merely to create a suspicion. 
15 U.S.C.A. §§ 1-15.—Johnson y. J. H. 
\ Yost Lumber Co., 117 F.2d 53. 
In lumber dealers’ action for con- 
_ spiracy in restraint of interstate trade 
ii ‘against defendant dealers and suppliers, 
it was not enough to establish a cause 
of action against the suppliers to show 
| ‘that there was a conspiracy among the 
defendant dealers to prevent plaintiff 
dealers from securing supplies sold by 
the suppliers, in absence of evidence 
_ that the suppliers knew there was 
_ such a conspiracy. 15 U.S.C.A. §§ 1-15. 
_—Johnson vy. J. H. Yost Lumber Co., 

PAT 2a° 53: 


D.C... Evidence established that 
Missouri corporation was ‘transacting 
business” within geographical limits of 
District Court for Northern District of 
Illinois, so as to authorize bringing ac- 
tion against corporation to recover 
treble damages arising out of an alleged 
violation of Clayton Act in such Dis- 
trict Court, and process could prop- 
erly be served on corporation in State 
of Missouri where it resided. Clayton 
Act § 2, as amended, and §§ 4, 12, 15 
U.S.C.A. §§ 18, 15, 22.—American Co-op. 
Serum Ass’n v. Anchor Serum Co., 38 
F.Supp. 313. 

In action for conspiracy in 
restraint of trade and conspiracy to 
monopolize, plaintiff's loss of profit in 
new business venture involving lease 
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MONOPOLIES — 
of theater would not be proved by 
records of operations of the_ theater 
years before by another. | Sherman 
Anti-Trust Act § 1 et seq., 15 U.S.C.A. 
§ 1 et seg.—Quemos Theatre Co. Vv. 
Warner Bros. Pictures, 35 F.Supp._949. 

D.C.N.J. A plaintiff suing for dam- 
ages resulting from violation of anti- 
trust act must establish a violation of 
the act by defendant and damages to 
plaintiff proximately resulting from 
such violation. Sherman. Anti-Trust 
Act §§ 1, .2, 15 U.S.C.A. §§ 1, 2.—Kel- 
logg Co. vy. National Biscuit Co., 38 F. 
Sunp. 648. 

D.C.N.Y. In an action for treble dam- 
ages under the anti-trust laws based on 
charges that defendants’ activities, in- 
cluding the bringing of patent infringe- 
ment actions, injured plaintiff in his 
business or property by attempting to 
prevent him from producing and in- 
stalling stock quotation projection ma- 
chines, evidence showed that all of the 
actions were brought in good faith and 
that the various notices sent to. pro- 
spective users of plaintiff’s machines 
were entirely justified. Sherman Anti- 
Trusts AGE, a8 sels 24 tol cUssr Oran Supls 
2, 15 note; Clayton Act, § 4, 15 US. 
C.A. § 15.—Morny v. Western Union 
Telegraph Co., 40 F.Supp. 198. 

D.C.N.Y. In order to obtain treble 
damages for alleged combination in re- 
straint of trade, plaintiff must prove 
that he has been injured.—Brown Paper 
Mill Co. v. Agar Mfg. Corporation, 1 
WLR Ds i709. abst! 


§ 205 

C.C.A.Neb. In action by lumber deal- 
ers for conspiracy in restraint of trade 
aguinst other lumber dealers and sup- 
pliers, evidence was sufficient for jury 
as against defendant lumber dealers. 
15 U.S.C.A. §§ 1-15.—Johnson v. J. H. 
Yost Lumber Co., 117 F.2d 53. 

In action by lumber dealers for con- 
spiracy in restraint of interstate trade, 
against defendant dealers and suppliers 
where there was no substantial evidence 
introduced or proffered that the sup- 
pliers had gone beyond the simple re- 
fusal to sell their goods because they 
feared sale to plaintiff dealers would 
displease the suppliers’ other customers 
causing loss of business, evidence was 
insufficient for jury/as against the de- 
fendant suppliers. (15 U.S.C.A. §§ 1-15. 
—Johnson v. J. H. Yost Lumber Co., 
L170. 2053. 


D.C.N.J. In action for conspiracy in 
restraint of trade and conspiracy to 
monopolize, loss of money invested in 
the enterprise, including sums owed 
for operating expenses and damages 
by reason of loss of lease and rights 
thereunder, may become questions for 
the jury or the court. Sherman Anti- 
Trust Act § 1 et seq.,. 15 U.S.C.A\ § 1 
et seq.—Quemos Theatre Co. v. Warner 
Bros. Pictures, 35 ESD 949. 


D.C.N.J. The threefold damage 
clause of Sherman Act was designed to 
supply an ancillary force of private 
investigators to supplement the Depart- 
ment of Justice in law enforcement. 
Sherman Anti-Trust Act § 7, 15 U.S. 
C.A. § 15° note.—Quemos Theatre Co. vy. 
Warner Bros. Pictures, 35 F.Supp. 949. 

§ 210 

C.C.A.Ind. Although a corporation 
acts only through its agents, indict- 
ment of agents is not ‘condition prece- 
dent” to prosecution against corpora- 
tion for conspiracy to restrain inter- 
state trade and commerce. Sherman 
Anti-Trust Act §§ 1-8, as amended, 15 
U.S.C.A. §§ 1-7, 15 note.—U. S. v. Gen- 
eral Motors Corporation, 121 F.2d 376, 
affirming 26 F.Supp. 353. 


§ 211 

C.C.A.Ind. In prosecution of automo- 
bile manufacturer, automobile _ sales 
company and finance companies for 
conspiracy to restrain unreasonably the 
interstate trade and commerce in au- 
tomobiles manufactured by the manu- 
facturer, indictment charging a re- 
straint on trade and commerce among 
the several states in such automobiles 
did not confine itself to the movement 
of automobiles between the manufac- 
turer and the dealer but the commerce 
alleged to have been restrained encom- 


company 


automobile ] 
and finance companies for conspiracy 
to restrain unreasonably the interstate 


facturer, 


trade and commerce in automobiles 
manufactured by the manufacturer by 
monopolizing the financing essential to 
the movement of the automobiles, there 
was no variance between the interstate 
commerce charged to have been re- 
strained and that proved at the trial. 
Sherman Anti-Trust Act §§ 1-8, as 
amended, 15 U.S.C,A. §§ 1-7. 15 note.— 
U. S. v.. General Motors Corporation, 
121 F.2d 376, affirming 26 F.Supp, 353. 

In prosecution of automobile manu- 
facturer, automobile sales company and 
finance companies for conspiracy to re- 
strain unreasonably the interstate 
trade and commerce in automobiles 
manufactured by the manufacturer by 
monopolizing the financing essential to 
the movement of the automobiles, un- 
der allegations that the dealers com- 
plied with the defendants’ coercive plan 
in order to save substantial invest- 
ments in their business, evidence relat- 
ing to losses sustained by dealers upon 
liquidation was admissible. Sherman 
Anti-Trust Act §§ 1-8, as amended, 15 
ULS.C.A. §§ 1-7, 15 note—U. S. v. Gen- 
eral Motors Corporation, 121 F.2d 376, 
affirming 26 F.Supp. 353: 

In prosecution of automobile manu- 
facturer, automobile sales company and 
finance companies for conspiracy to re- 
strain unreasonably the interstate trade 
and commerce in automohkiles manu- 
factured by the manufacturer by mono- 
polizing the financing essen ial to the 
movement of the automobiles, evidence 
relating to the forcing on dealers of 
automobiles, parts. tools, and aecesso- 
ries was admissible under the allega- 
tions of the indictment and also on the 
theory that the government was not 
necessarily limited in its proof to the 
particular means alleged in the indict- 
ment. Sherman Anti-Trust Act §§ 1-8. 
as amended, 15, U.S.C.A. §§ 1-7, 15 
note.—U. 8. v. General Motors Corpora- 
gon, 121 F.2d 376, affirming 26 F.Supp. 


An indictment charging automobile 
manufacturer, automobile sales com- 
pany and finance companies with con- 
spiracy to restrain unreasonably inter- 
state trade and commerce in automo- 
biles manufactured by the manufactur- 
er, fully and expressly set forth all the 
elements necessary to constitute the of- 
fense and sufficiently apprised the de- 
fendants of what they would be re- 
quired to meet and was not demur- 
rable. Sherman Anti-Trust Act §§ 1-8, 
as amended, 15, U.S.C.A. §§ 1-7, 15 
note,—U. S..v. General Motors Corpora- 
op 121 F.2d 376, affirming 26 F.Supp. 


D.C.Wash, Indictment charging that 
trade union defendants had not acted 
in the interests of labor, but had 
wrongfully combined with non-union 
groups in an unlawful conspiracy in 
restraint of interstate commerce in 
heating equipment and other equipment 
in violation of Sherman Anti-Trust Act, 
was not demurrable. Sherman Anti- 
Trust Act, §§ 1-8, 15 U.S.C.A. §§ 1-7, 15 
note; Clayton Act § 20, 29 U.S.C.A. § 
52; Norris LaGuardia Act, 29 U.S.C.A. 

101 et seg—uU. S. v. Associated 
Plumbing & Heating Merchants, 38 F. 
Supp. 769. 

§ 212 


U.S.Mo, Where an indictment for vi- 
olating the Sherman Anti-Trust Act al- 
leged that the employer and its lessee 
sold their products largely through in- 
terstate shipments and that the em- 
ployer and companies contracting for 
construction work ‘for the employer 
and its lessee depended on interstate 
commerce for their materials, and that 
defendants called out members of a car- 
penters’ union, competing with a ma- 
chinists’ union for employment, on 
strike against the employer and con- 


] 
: 
P 
; 
7 
j 


ce 
bi ASieees EEC... 


tne, a re through, circular 
hat union members and 
their friends refrain from buying the 
employer's products, the acts charged 
were lawful under the section of the 
Clayton Act restricting injunctions in 
labor cases, especially in the light of 
the Norris-LaGuardia Act establishing 
that the allowable area of union activi- 
ty is not to be restricted to an imme- 
diate employer-employee relation. Sher- 
man Anti-Trust Act, § 1, as amended, 
15) USCA. §- 1+) "Clayton: Act; § 20, 29 
TERIOUAL ES Dass Norris-LaGuardia ‘act, 
§ 13(b,-c), 29 U.S.C.A. § 113(b, c).—U. 
S. v. Hutcheson, 61 S.Ct. 463, affirm- 
ing 32 F.Supp. 600. 

D.C.11]. An indictment charging that 
unions and members thereof entered 
into and engaged in a combination and 
conspiracy unreasonably to prevent the 
sale and delivery of truck-mixers in 
the Chicago area by means of strikes 
and threats of strikes, and that use of 
truck-mixers would result in savings 
of labor costs through reduction of 
number of men employed, was demur- 
rable for failure to show a restraint of 
trade or commerce where no acts were 
allegedly performed which would con- 
stitute restraint of trade in commercial 
competition in marketing of truck- 
mixers, and it was insisted that pur- 
pose of strikes or threats of strikes was 
to compel accession to union’s demands 
that services of member engineers be 
retained on jobs where truck-mixers 
were used. Sherman Anti-Trust Act § 
AWTS! WAS CLA Bods eee Act §§ 6, 
20, 15 U.S.C.A. sr AY, 29 U.S.C.A. -§ 52; 
Norris-La Guardia Act $95) 129 U.S.C.A. 
§ 105.—U. S. v. Carrozzo, 37 F.Supp. 


An indictment charging a violation 
of the Sherman Anti-Trust Act must 
show clearly that the activities with 
which the defendants are charged are 
such as unreasonably restrain interstate 
commerce and prejudice the public in- 
terests and are not activities which 
eome within the normal, legitimate and 
lawful activities which may be em- 
ployed by a labor union and are exempt 
from prosecution under the act by vir- 
tue of the provisions of the Clayton Act 
and the Norris-LaGuardia Act. Sher- 
man Anti-Trust req Sail bo US: CANS 
Clayton Act §§ 6, 20, 15 U.S.C.A. § 17, 
29 U.S.C.A. § 523 Norris- LaGuardia Act 
§ 5, 29.0.S.C.A. § 105.—U. S. v. Carroz- 
zo, 37 F.Supp. 191. 


§ 214 

D.C.Cal. Indictments alleging that 
various contractors and workers be- 
longing to a labor union combined to 
prevent the free flow of a product into 
the state with object of increasing 
costs by prescribing the conditions un- 
der which material would be worked, 
and by boycotting nonconsenting con- 
tractors and the representatives of out 
of state manufacturers, did not allege 
mere conclusions or fail to inform de- 
fendants of the acts with which they 
were charged, but alleged a conspir- 
acy and interference with interstate 
commerce with sufficient particularity 
as against demurrer, notwithstanding 
failure to charge each individual de- 
fendant specifically with its part in 
the combination. ee Anti-Trust 
Act, § 1, 15 U.S.C.A. § 1—U. S. v. 
Heating, Piping & Air Conditioning 
Contractors Ass’n of Southern Califor- 
nia, 33 F.Supp. 978. 


©.C.A.Ind. In prosecution for con- 
spiracy to restrain unreasonably the 
interstate trade and commerce in cer- 
tain kinds of automobiles, the jury 
eould interpret the testimony in the 
light of all the circumstances, and _ it 
was. proper for the jury to rely on in- 
ferences naturally flowing from the 
whole evidence. Sherman Anti-Trust 
Act § 1, as amended, 15 U.S.C.A. § 1.— 
U. S. v. General Motors Corporation, 
121 F.2d 376, affirming 26 F.Supp. 353. 

In prosecution of automobile manu- 
facturer, automobile sales company and 
finance companies for conspiracy to re- 
strain unreasonably the interstate trade 


Vs. canes of conspiracy 
of daratnat aimed at compelling 


panies in financing the wholesale pur- 
chase and retail sale of automobiles 
manufactured by the manufacturer. 
Sherman Anti-Trust Act § 1, as amend- 
ed, 15 U.S.C.A. § 1.—U. S.. vy. General 
Motors Corporation, 121 F.2d 376, af- 
firming 26 F.Supp. 353. 

In prosecution of automobile manu- 
facturer, automobile sales company and 
finance companies for conspiracy to re- 
strain unreasonably the interstate trade 
and commerce in automobiles manufac- 
tured by the manufacturer, evidence 
sustained jury’s finding that the con- 
spiracy and coercion of the defendants 
aimed at compelling dealers to deal 
with the finance companies in financing 
the wholesale purchase and retail sale 
of such automobiles effectuated a _ re- 
straint on the interstate commerce in 
such automobiles. Sherman Anti-Trust 
Act § 1, as amended, 15 U.S.C.A. § 1.— 
U.S. v. General Motors Corporation, 
121 F.2d 376, affirming 26 F.Supp. 353. 

Evidence sustained conviction of au- 
tomobile manufacturer, automobile 
sales company and. finance companies 
of conspiracy to restrain unreasonably 
the interstate trade and commerce in 
automobiles manufactured by the man- 
ufacturer by monopolizing the financ- 
ing essential to the movement of the 
automobiles. Sherman Anti-Trust Act 
§ 1. as amended, 15 U.S.C.A. § 1.—U. S. 
v. General Motors Cornoration, 121 F. 
2d 376, affirming 26 F.Supp. 353. 

In prosecution of automobile -manu- 
facturer, automobile sales company 
and finance companies for conspiracy 
to restrain unreasonably the interstate 
trade and commerce in automobiles 
manufactured by the manufacturer by 
monopolizing the financing essential to 
the movement of the automobiles. the 
government was not obliged to adduce 
evidence of acts and things done pur- 
suant to the conspiracy, and proof of 
conspiracy would have been sufficient 
to sustain conviction even if the con- 
spiracy had never been carried out. 
Sherman Anti-Trust Act §§ 1-8, as 
amended, 15 U.S.C.A. §§ 1-7, 15 note. 
—TJ. S. v. General Motors Corporation, 
121 F.2d 376. affirming 26 F.Supp. 353. 

The offense condemned by the Sher- 
man Anti-Trust Act is the act of con- 
spiring, and neither actual restraints 
nor overt acts need be proved in: prose- 
ecution for violation of un aet. Sher- 
man Anti-Trust Act §§ 1-8, as amend- 
ed, 15 U.S.C.A. §§ 1-7, 15 note.—U. S. 
vy. General Motors Corporation. BAB OA Ss 
2d 376, affirming 26 F.Supp. 353. 


In prosecution of automobile manu- 
facturer, automobile sales company and 
finance companies for conspiracy to re- 
strain unreasonably the interstate trade 
and commerce in automobiles manufac- 
tured by the manufacturer by monop- 
olizing the financing essential to the 
movement of the automobiles, where 
the government adduced testimony of 
automobile dealers to show the nature 
of the conspiracy and to evidence overt 
acts necessary to jurisdiction, exclud- 
ing evidence offered by the defendants 
of failure of dealers to experience co- 
ercive treatment at the hands of the 
defendants was not an abuse of discre- 
tion, since such evidence was at most 
remotely relevant to the issue of con- 
spiracy. Sherman Anti-Trust Act §§ 1- 
8, as amended, 15 U.S.C.A. §§ 1-7, 15 
note.—U. S. v. General Motors Corpora- 
tion, 121 F.2d 376, affirming 26 F. 
Supp. 353. 

In prosecution of automobile manu- 
facturer, automobile sales company and 
finance companies for conspiracy to re- 
strain unreasonably the interstate trade 
and commerce in automobiles manufac- 
tured by the manufacturer by monop- 
olizing the financing essential to the 
movement of the automobiles, exclusion 
of evidence relating to rates and prac- 
tices of other finance companies, that 
the defendant finance companies’ rates 
were lower than those of the other 
companies and that the other compa- 


Hharons) to deal with the finance com-. C.A 


strain unreasonably the interstate trad 


: b tet re) Ge 
Motors Corporation, 121 rd 37) 
firming 26 F.Supp. 353. 
Evidence of benevolent motive 
good intention is immaterial wher 
eration of conspiracy aud spacific 
and things done pursuant thoret 
cessarily result in a direct restra ; 
interstate commerce. Sherman At 
Trust Act §§ 1-8, as amended, 15 
CA. §§ 1-7, 15 note,—U. S. v. Gen 
Motors Corporation, 121 F.2d 376, 
firming 26 F.Supp. 353. 4 
In prosecution of automobile manu- 
facturer, automobile sales compan 
finance companies for conspiracy ‘ 
strain unreasonably the interstate 
and commerce in automobiles man 3 
tured by the manufacturer by mono 
olizing the financing essential tc 
movement of the automobiles, € 
sion of evidence relating to the 
of the “hectic conditions” prevai 
certain territory in 1925 for purp 
showing that automobile finance co 
tions in that territory justified the 
quirement that the dealers use th 
cilities of the defendant finance cor 
panies was not error, since defendan 
were not justified in remedyi 
tremely competitive situation by resort 
to unlawful activities. Sherman Anti 
aan oe §§ 1-8, as amended, 15 
§§ 1-7, 15 note.—U. 8. vy. Gener 
Motors Corporation, 121 .Fi2d "376; 
firming 26 F.Supp. 353, 
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C.C.A.Ind. In prosecution of a 
bile manufacturer, bag iymrbet = 


company 


tomobiles manufactured by the | 
facturer by monopolizing the fina: 
essential to the movement of the 
mobiles, the whole charge, consider 
in its ‘entirety, properly Clarified | 
the jury the basic issue of restr 
interstate commerce. 


C.A. §§ 1-7, 15 note—U. S. v. 
Motors Corporation, V2 ed aM i 
firming 26 F.Supp. 353. 


In prosecution of dukomobiiel 
facturer, automobile sales company 4 
finance companies for conspiracy 
strain unreasonably the interstate 
and commerce in automobiles mai 
tured by the manufacturer, refu 
charge that if jurors found tha a 


tuted a single cooperative enterprise, 
the course of which defendant co 

tions did not compete with one an 
other, that there was and could ® no 
unlawful agreement among them t : 
strain trade and commerce amon; 1 


note.—U. S. ra 
tion; 12 24 376, aflirming 26 
Supp. 353. 


In prosecution of automobile manu 
facturer, automobile sales company and 
finance companies for conspiracy to re-- 


tured by the manufacturer, refusing t 
strike from the charge a statement il- 
lustrating that the character of the re- 
straint rather than the amount of com- 
merce involved was the criterion of 
reasonableness under the Sherman 
Anti-Trust Act was not error. Sher- 
man Anti-Trust Act §§ 1-8, as amend- | 
ed, 15 U.S.C.A. §§ 1-7, 15 note—U. S. — 
v. General Motors Corporation, 121 F. | 
2d 876, affirming 26 F.Supp. 353. 

In prosecution of automobile manu- — 
facturer, automobile sales company and 
finance companies for conspiracy to re- as 
strain unreasonably the interstate trade 
and commerce in automobiles manufac- z 4 


tured by the manufacturer, by monop- a 
olizing the financing essential to the oa 
movement of the automobiles, where or 
government’s counsel in opening state- ‘a 


ment stated that the gist of the con- 
spiracy alleged was to restrain and in- 


 -§ 226 


- terfere with the right of dealers to fi- 
F nance automobiles sold by them in 
whatever manner they saw fit, refus- 
ing to dismiss the indictment at the 
’ close of the government’s opening 
statement was not error. Sherman 
Anti-Trust Act §§$ 1-8, as amended, 15 
+ USCA. §§ 1-7, 15 note—U. S. v: Gen- 
: eral Motors Corporation, 121 F.2d 376, 
affirming 26 F.Supp. 353. : 

: In prosecution against corporations 
and their officers and agents for con- 
. spiracy to restrain the interstate trade 
§ and commerce, the acquittal of the offi- 
cers and agents, even if they had been 
the only persons through whom the 
corporations could have acted, did not 
; operate without more to require ver- 
dict against the corporations to be set 

aside, since consistency in the verdict 
was not required. Sherman Anti-Trust 
cory Act §§ 1-8, as amended, 15 U.S.C.A. §§ 
_ 1-7, 15 note—U. S. v. General Motors 
12 Corporation, 121 F.2d 376, affirming 26 
_ F.Supp. 353. 
fo Where corporations and their officers 
a and agents were charged with conspir- 


acy to restrain interstate trade and 
ecommerce, the acquittal of the officers 
and agents was not fatal to the indict- 
ment against the corporations where 
the indictment charged that there were 
other persons to the grand jurors un- 
known who participated in the con- 
- spiracy and at the trial it developed 
that the unnamed coconspirators in- 
eluded a large number of officers and 
agents in addition to those named, who 
were also responsible for the acts and 
-. policies of the corporations. Sherman 
Anti-Trust Act §§ 1-8, as amended. 15 
7») U-.S.C.A. §§ 1-7, 15 note—U. S. vy. Gen- 
eral Motors Corporation, 121 H.2d 376, 
affirming 26 F.Supp. 353. 
eae F § 227 
©.C.A.N.Y. On the question of right 
to sue for treble damages, the corpora- 
- tions and associations which are in- 
cluded in the word “person,” within 
provision. of Sherman Anti-Trust Act 
that the word person should be deemed 
to include corporations and associations 
existing under or authorized by feder- 
al or state laws or the laws of any 
foreign country, must be those which 
could not exist except by virtue of laws 
other than the constitution. Sherman 
Penni rrust-Act § 8, 15 U.S.C.A. § 7; 
_.U.S.C.A.Const. art. 3, § 2, and art. 6.— 
U.S. v. Cooper Corporation, 114 F.2d 
413, affirming 31 F.Supp. 848. 
_ The United States is not a “person” 
within the Sherman Anti-Trust Act au- 
_ thorizing any person to maintain. civil 
action for treble damages for injuries 
to his business or property resulting 
_ from violation of the act, and could 
not maintain action for treble damages 
allegedly sustained because of an un- 
lawful agreement as to uniform prices 
; ‘charged the government in purchasing 
a tires from defendants. Sherman Anti- 
Peerriaist Act, §§ 7, 8, 1b U.S.C{A, § 15 
note, 7.—U. S. v. Cooper Corporation, 
114 F.2d 413, affirming 31 F.Supp. 848. 
A 


- aoe , § 228 
- ~p.C.Del. A complaint, alleging that 
ih defendants 


. devised a scheme in re- 
be straint of trade for purpose of destroy- 
ing competition between plaintiffs’ 
__-products, which consisted of Philippine 
woods, and genuine mahogany, and 

which complaint merely repeated words 


of statutes without allegations showing 
substantial facts upon which plaintiffs’ 
; grievance was founded, did not state a 
eause of action for conspiracy prohibit- 
. ed by anti-trust acts. Sherman Anti- 
Trust Act, 15 U.S.C.A. §§ 1-7, 15 note; 
Clayton Act, 38 Stat. 730.—Black & 
Yates y. Mahogany Ass’n, 34 F.Supp. 
450. 


In order to state a cause of action 
for conspiracy prohibited by anti-trust 
acts, it is necessary to establish by 
facts well pleaded not only that a 
combination exists, but that it has a 
necessary tendency to cause direct and 
undue restraint of competition in com- 
merece. Sherman Anti-Trust Act, 15 U. 
§.C.A. §§ 1-7, 15 note; Clayton Act, 38 
Stat. 730.—Black & Yates v. Mahogany 
Ass’n, 34 F.Supp. 450, 

229 
C.C.A.111. In 


determining whea 
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ie ae 


MONOPOLIES 


courts will interfere with patentee’s 
power to sue infringers, it is neces- 
sary to take into consideration whether 
as a practical matter the exercise of 
the patent monopoly will result in 
a limited monopoly in an unpatented 
commodity, and whether the patentee 
seeks to derive his profits, not from the 
invention itself, but from the unpat- 
ented supplies used in the invention. 
—G. S. Suppiger Co. v. Morton Salt 
Co., 117 F.2d 968, reversing G. S. Sup- 
picer Co. vy. Morton ‘Salt Co., 31 F. 
Supp. 876. 


C.C.A.U11. Under the Sherman Anti- 
Trust Act whether a conspiracy exists 
is a “question of ultimate fact’, but 
whether the facts bring defendants 
within the prohibition of the statute 
is a “question of law.’? Sherman Anti- 
Trust Act § 1, 15 U.S.C.A. § 1.—Gary 
Theatre Co. v. Columbia Pictures Cor- 
poration, 120 F.2d 891. 

In order to establish a “conspiracy” 
contrary to the Sherman Anti-Trust 
Act, it is not necessary to have direct 
evidence of a formal contract and the 
determination of existence, or nonexist- 
ence of the conspiracy involves ‘‘ques- 
tions of fact’ to be determined from 
all the circumstances in evidence. 
Sherman Anti-Trust Act § 1, 15 U.S.C. 
A. § 1.—Gary Theatre Co. v. Columbia 
Pictures Corporation, 120 F.2d 891. _ 

In action to enjoin practice in dis- 
tributing motion picture films allegedly 
in violation of Sherman Anti-Trust Act, 
express finding by trial court that 
there was no conspiracy, which finding 
was supported by the evidence, could 
not under federal rule be set aside on 
appeal. Sherman Anti-Trust Act § 1, 
15 U.S.C.A, § 1; Federal Rules of Civil 
Procedure, rule 52(a), 28 U.S.C.A. fol- 
lowing section 728¢e.—Gary Theatre Co. 
v. Columbia Pictures Corporation, 120 
F.2d 891. 

In action to enjoin practice in dis- 
tributing motion picture films in viola- 
tion of Sherman Anti-Trust Act where 
evidence showed there was some re- 
striction and delay in interstate com- 
merce as a result of practice com- 
plained of, question was whether, un- 
der all the facts and circumstances, 
such restriction and delay was so un- 
reasonable as to come within prohibi- 
tion of the statute. Sherman Anti- 
Trust Act § 1, 15 U.S.C.A. § 1.—Gary 
Theatre Co. v. Columbia Pictures Cor- 
poration, 120 F.2d 891. 


In action to enjoin practice in dis- 
tributing motion picture films in viola- 
tion of Sherman Anti-Trust Act, con- 
clusion of trial court, from all the evi- 
dence submitted, that there existed-no 
unreasonable restriction, concerned a 
“question of ultimate fact” to be re- 
solved in light of the statute and of the 
direct and indirect evidence submitted 
which finding would not be set aside 
by appellate court as clearly wrong. 
Federal Rules of Civil Procedure, rule 
52(a), 28 U.S.C.A. following section 
723¢e—Gary Theatre Co. v. Columbia 
Pictures Corporation, 120 F.2d 891. 

C.C.A.Mo. The power of a _ federal 
court to enjoin contracts, combinations 
and conspiracies in restraint of inter- 
state or foreign commerce is subject to 
the immunities, conditions and limita- 
tions contained in the Clayton and the 
Norris-LaGuardia Acts. Sherman Anti- 
Trust Act § 1, 15 U.S.C.A. § 1; Clay- 
ton Act § 20, 29 U.S.C.A. § 52; Norris- 
LaGuardia Act, 29 U.S.C.A. §§ 101-115. 
—International Ladies’ Garment Work- 
ers’ Union y. Donnelly Garment Co., 
119 F.2d 892, modified 121 F.2d 561. 

A federal court cannot acquire juris- 
diction under the Sherman Act to en- 
join contracts, combinations or conspir- 
acies which are not in restraint of 
trade or commerce within the meaning 
of the act. Sherman Anti-Trust Act 
15 U.S.C.A. § 1; Clayton Act § 

; Norris-LaGuar- 
101—115.—Inter- 


ion vy. Donnelly Garment Co., 119 F.2d 
892, modified 121 F.2d 561. 

Fraud and violence must be disre- 
garded in determining whether federal 
court has jurisdiction of action under 
Sherman Anti-Trust Act. Sherman 


. = om ¢ + 
Anti-Trust Act § 1, 15_U. S 
Clayton Act, § 20, 29 U.S.C.A 
Norris-LaGuardia Act, 29 U.S.C.A. §§ 
101-115.—International Ladies’ Gar- 
ment Workers’ Union y. Donnelly Gar- 
ment Co., 119 F.2d 892, modified 121 
F.2d 561. 
Efforts of union merely to stop pro- 
duction at plant at Kansas City, Mis- 
souri, would not give federal courts 
jurisdiction under Sherman Anti-Trust 
Act, although plant had a nationwide 


business. Sherman Anti-Trust Act § 1, 
15 .U.S.CA. $13 Clayton Act, §-.20;.29 
UiSiCsAs 52; Norris-LaGuardia Act, 


§ 
29 U.S.C.A. §§ 101-115.—International 
Ladies’ Garment Workers’ Union Vv. 
Donnelly Garment Co., 119 F.2d 892, 
modified 121 F.2d 561. 

The federal court did not have juris- 
diction of action by manufacturer and 
others to restrain labor union from sec- 
ondary boycott where union activities 
fell short both in their purpose and ef- 
fect of any form of market control such 
as to monopolize the supply, control 
price or discriminate between its 
would-be purchasers. Sherman Anti- 
Trust Act ,§ 1,.15 U.S.C.A..§ 1; Clay- 
ton Act § 20, 29 U.S.C.A. § 52; Norris- 
LaGuardia Act, 29 U.S.C.A. §§ 101-115. 
—International Ladies’ Garment Work- 
ers’ Union v. Donnelly: Garment Co., 
119 F.2d 892, modified 121 F.2d 561. 

D.C.D.C. Questions involved in ac- 
tion by the United States charging rail- 
road association and railroads with a 
combination and conspiracy to restrain 
interstate commerce, alleging adoption 
by association of resolutions embody- 
ing agreement by railroads to refrain 
from establishing through rates facili- 
tating interchange of property and pas- 
sengers between railroads and motor 
carriers, did not become “moot ques- 
tions” by rescission of resolutions com- 
plained of, and action would not be 
dismissed on motion.—U. S. v. Associa- 
on of American Railroads, 36:F.Supp. 

N.Y.App.Div. In action for injunc- 
tion and damages under the state anti- 
trust statute and provision of the Penal 
Law relating to conspiracy, evidence 
established that certain defendants re- 
fused to sell ice at their platforms to 
plaintiffs on the same terms as they 
were selling to other loaders because 
plaintiffs were customers of other de- 
fendants who were in turn customers 
of first group of defendants, and es- 
tablished that such refusal was in fur- 
therance of arrangement between first 
group of defendants to restrain and 
prevent free exercise of marketing and 
selling of ice. General Business Law, § 
340; Penal Law, § 580.—Bertini v. 
MEA 28 N.Y.S.2d' 827, 262 App.Div. 


In action for injunction and damages 
under the state anti-trust statute and 
provision of the Penal Law relating to 
conspiracy, evidence did not show that 


_certain defendants violated statutes in 


selling at prices made by them or in 
selling to consumers, and did not es- 
tablish that such defendants refused to 
sell ice to plaintiffs. General Business 
Law, § 340; Penal Law, § 580.—Ber- 
tini v. Murray, 28 N.Y.S. 827, 262 App. 
Div. 893. 

Pa. Where complainant is not a 
party to a contract or combination 
formed for purpose of creating a mo- 
nopoly, maintaining prices, restraining 
trade, or competition, or injuring oth- 
ers in their business contrary to com- 
mon law or statute, injunction will lie 
to prevent the carrying out of the con- 
tract or combination, if the damages 
which complainant would otherwise 
suffer are unascertainable or result- 
ing injury would be irreparable, and 
the legal remedies are inadequate or 
resort thereto would cause a multipli- 
city of suits—Schwartz v. Laundry & 
Linen Supply Drivers’ Union, Local 187, 
14, A.2d 438, 339 Pa. 353. 


§ 232 ; 

D.C.N.Y. Affidavits submitted on mo- 
tion to quash service, which showed 
that corporate defendants were ‘‘trans- 
acting business’ in Southern District 
of New York, were sufficient to sustain 
venue in Southern District under Clay- 


2 Where combination was un- 
awful per se because it attempted to 
establish a monopoly in market for 
certain dress designs, the Federal Trade 
Commission was right in refusing to 
hear any evidence to excuse combina- 
tion’s actions, since it could have no 
excuse. Federal Trade Commission Act 
$° 5515 EES Gye 45.—Fashion Orig- 
inators Guild of America v. Federal 
Trade Commission, 114 F.2d 80. 

D.C.Ohio. In action under anti-trust 
laws wherein complaint charged con- 
spiracy and some defendants submitted 
decrees which were not consent decrees 
and moved for entry of such decrees 
and for dismissal of moving defend- 
ants, such defendants would not be 
dismissed in anticipation and in pre- 
judgment of testimony, especially since 
government might thereby be deprived 
of means of effectively proving con- 
spiracy charge. Sherman Anti-Trust 
Act §§ 1, 2, 15 U.S.C.A: §§ 1, 2;. Clay- 
ton Act § 3, 15 U.S.C.A. § 14.—U. S. v. 
Hartford-Hmpire Co., 1 F.R.D, 424. 

D.C.Or. The procedure prescribed 
by the Fishermen’s Collective Market- 
ing Act authorizing a cease and desist 
order by Secretary of Agriculture di- 
rected at operations in restraint of 
trade, and authorizing injunctive pro- 
ceedings by Department of Justice, is 
not exclusive in any case where a 
monopolistic practice has developed so 
as to preclude an action under the 
Sherman Anti-Trust Act to enjoin acts 
in unlawful restraint of trade. 15 U. 
S.C.A. § 521; Sherman Anti-Trust Act 
See et Csed.y to MUL SLO Ae sot etn seq.— 
Columbia River Packers Ass’n v. Hin- 
ton, 34 F.Supp. 970. 

Fishermen’s union’s contracts re- 
quiring canners and packers to pur- 
ehase fish from union members only, 
and requiring union members to sell 
only to those having exclusive con- 
tracts with union, were illegal and 
void as being in “restraint of trade,” 
and fish packer, whose business involv- 
ed the transportation of fish to Ore- 
gon plant from waters beyond three- 
mile limit of shores of Oregon, Wash- 
ington, and California, and from re- 
ceiving stations in California and 
Washington, was entitled to injunction 
under the Sherman Anti-Trust Act, on 
ground that shutting off of supply of 
raw materials by such concerted action 
constituted actionable wrong in_ re- 
straint of “interstate commerce’ or 
“foreign commerce”. Sherman Anti- 
Trust Act § 1 et seq., 15 US.CA. § 1 
et seq.—Columbia River Packers Ass’n 
v. Hinton, 34 F.Supp. 970. 
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D.C.Ill. In action to enjoin activi- 
ties of conspiracy in restraint of trade, 
complaint charging agreements between 
defendants of a nature condemned by 
anti-trust acts, with sufficient particu- 
larity to enable defendants to answer, 
was sufficient, without setting forth cir- 
cumstances from which conclusions in 
complaint were drawn. Sherman Anti- 
Trust Act, 15 U.S.C.A. §§ 1-7, 15 note; 
Clayton Act, 38 Stat. 730; Federal 
Rules of Civil Procedure, rule 8(a), 28 
U.S.C.A. following section 723c.—U. S. 
vy. Johns-Manville, 1 F.R.D, 548. 

Where complaint in suit to restrain 
cunspiracy in restraint of trade charged 
agreements of a nature condemned by 
anti-trust acts with sufficient particu- 
larity to enable defendants to answer, 
defendants were not entitled to a bill 
of particulars. Sherman Anti-Trust 
Act, 15 U.S.C.A. §§ 1-7, 15 note; Clay- 
ton Act, 38 Stat. 730.—U. S. v. Johns- 
Manville, 1 F.R.D. 548. : : 

A defendant charged with being a 
party to conspiracy in restraint of in- 
terstate commerce, was not entitled to 
dismissal of complaint, seeking to en- 
join activities of conspirators, on 
ground that complaint did not charge 
that such defendant was engaged in 
interstate commerce, since defendant 
could be party to conspiracy without 
being engaged in interstate commerce, 
Sherman Anti-Trust Act, 15 U.S.C.A. §§ 
1-7, 15 note; Clayton Act, 38 Stat. 


tained some apparently immaterial al- 
legations, defendants were not entitled 
to have portions thereof stricken as re- 
dundant, immaterial and impertinent, 
where nothing in complaint was imper- 
tinent or scandalous, unnecessary facts 
set out were material to case and in- 
clusion thereof was not harmful. Sher- 
man Anti-Trust Act, 15 U.S.C.A. §§ 1-7, 
15 note; Clayton Act, 38 Stat. 730; 
Federal Rules of Civil Procedure, rule 
8(a), 28 U.S.C.A. following section 723c. 
—U. 8. v. Johns-Manville, 1 F.R.D. 548. 

A complaint seeking injunction 
against defendants allegedly engaged in 
a conspiracy in violation of Sherman 
Anti-Trust Act and Clayton Act was 
not required to separate allegations 
charging violation of Sherman Act from 
those charging violation of the Clay- 
ton Act. Sherman Anti-Trust Act, 15 
U.S.C.A. §§ 1-7, 15 note; Clayton Act, 
38 Stat. 730.—U. S. v. Johns-Manville, 
1. F.R.D. 548. 


D.C.N.Y. In cases founded upon the 
anti-trust act, court should require of 
plaintiff a statement of facts sufficiently 
complete to mitigate the dangers that 
might result from a vague and indefi- 
nite complaint. Sherman Anti-Trust 
Act, 15 U.S.C.A. §§ 1-7, 15 note; Federal 
Rules of Civil Procedure, rule 12(e), 
28 U.S.C.A. following section 723c.— 
EMA Consolidated Edison Co., 1 F.R. 

Where motion for bill of particulars 
was directed at court’s jurisdiction un- 
der the anti-trust acts, plaintiffs would 
be required to state the essential facts 
regarding the injuries suffered by plain- 
tiffs in the course of their business in 
interstate commerce. Sherman Anti- 
Trust Act, 15 U.S.C.A. §§ 1-7, 15 note; 
Clayton Act, 38 Stat. 730; Robinson 
Patman “Aict}$ 15"? USGA Ss. 13)". i38a, 
13b, 21a; Federal Rules of Civil Pro- 
cedure, rule 12(e), 28 U.S.C.A. follow- 
ing section 723¢c.—Lowe vy. Consolidated 
Edison Co., 1 F.R.D. 559. 

In action based on anti-trust acts, 
plaintiffs were required to state in re- 
sponse to motion for bill of particulars 
whether combination alleged in prior 
paragraph was same as that alleged in 
subsequent paragraph, and if it was 
not, to give requested particulars to 
eure subsequent paragraph of vague- 
ness. Sherman Anti-Trust Act, 15 U.S. 
C.A. § 1-7, 15 note; Clayton Act, 38 
Stat. 730; Robinson Patman Act, 15 
U.S.C.A. §§ 13, 13a, 13b, 21a; Federal 
Rules of Civil Procedure, rule 12(e), 
28 U.S.C.A. following section 723¢e.— 
Lowe v. Consolidated Edison Co., 1 F. 
R.D. 559. 

In response to motion for bill of par- 
ticulars, plaintiffs were required to 
state what portion of trade in electrical 
appliances the defendants combined or 
conspired to restrain and portion they 
had attempted to restrain or monopo- 
lize, since only unreasonable restraints 
are unlawful. Sherman Anti-Trust Act, 
15 U.S.C.A. &§ 1-7,.15 note; Federal 
Rules of Civil Procedure, rule 12(e), 28 
U.S.C.A. following section 723¢e.—Lowe 
Fane a uacl elon Edison Co., 1 F.R.D. 


In response to motion for a bill of 
particulars, plaintiffs were required to 
state the means of alleged conspiracy 
contrary to Sherman Anti-Trust Act 
and the names of the parties to it. 
Sherman Anti-Trust Act, 15 U.S.C.A. §§ 
1-7, 15 note; Federal Rules of Civil 
Procedure, rule 12(e), 28 U.S.C.A. fol- 
lowing section 723c.—Lowe v. Consoli- 
dated Edison Co., 1 F.R.D. 559. 

In action based on_ anti-trust acts, 
plaintiffs were required to particularize 
allegation that defendants had refused 
equal conditions of sale to “other deal- 
ers in electric appliances.” Sherman 
Anti-Trust Act, 15 U.S.C.A. §§ 1-7, 15 
note; Clayton Act, 38 Stat. 730; Robin- 
son Patman Act, 15 U.S.C.A. §§ 13, 13a, 
13b, 21a; Federal Rules of Civil Pro- 
cedure, rule 12(e), 28 U.S.C.A. following 
section 723c.—Lowe vy. Consolidated Kd- 
ison Co., 1 F.R.D. 559. 
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In action based on anti-trust Ks s 
plaintiffs were required to state the 
names of persons alleged to have been 
affected by defendants’ conduct. 
man Anti-Trust Act, 15 U.S.C.A. §§ 
15 note; Clayton Act, 38 Stat. 
Robinson Patman Act, 15 U.S.C. 
L3,nll3sa; Ss 
Civil Procedu 12(e), 28 U.S.C. 
following section 723¢c—Lowe v. Co 
solidated Edison Co. 1 F.R.D. 559 

In action for injunctive relief S 
on anti-trust acts, plaintiffs wer 


Sherman Anti-Trust Act, 15 U. 
§§ 1-7, 15 note; Clayton Act, 38 
730; Robinson Patman Act, 15 U. 
§ 13, 13a, 13b, 21a; Federal Rules 
Civil Procedure, rule 12(e), 28 U.S. 

following section 723¢.—Lowe v._ 
solidated Edison Co., 1 F.R.D. 559. 
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U.S. Where textile » manufacturer 
garment manufacturers and their affi 
ates adopted a scheme for sale of t 
tiles and purpose of the combinat 
its potential power, its tendency to - 
nopoly, the coercion it could and 
practice upon rival method of com 
tion, brought it within policy of pi 
hibition declared by the Sherman Anti- 
Trust Act and Clayton Act, and er 
fore refusal of Federal Trade Com 
sion to hear evidence that the pr 
tices of the combination were reas 
able and necessary to protect the man u- 
facturer, laborer, retailer and consumer 
against the devastating evils growi 
from the pirating of original desigr 
and had in fact benefited all four w. 
not error, since the method pursued b 
the combination to accomplish its u 
lawful objects was immaterial. 
man Anti-Trust Act, 15 U.S.C.A. 
et seq.; Clayton Act, 15 U.S.C.A. 
et_seq.; Federal Trade Commission 
15 U.S.C.A. § 41 et seq—Fashion O 
nators’ Guild of America y. Fed 
Trade Commission, 61 S.Ct. 703, 
eet on F.2d 80, certiorari grante 


C.C.A.Md. Evidence failed to 
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sary to sustain charge of existenc 
conspiracy between defendant mo 
picture exhibitor and distributors © 
were engaged in interstate comm 


exhibition of motion pictures in 
fendant exhibitor’s territory and r 
fused to permit plaintiff motion pictu 
exhibitor which owned theater locate 
in same territory to use the picture 
until after clearance period of two 
weeks following exhibit of picture 
defendant exhibitor. Sherman Anti 
Trust @Act 2S Ther Coasts 
ton Act § 16, 15 U.S.C.A. 
way Theatre v. Twentieth Century-Fox 
Film Corporation, 1138 F.2d 932, af- 
firming 30 F.Supp. 830. 

D.C.Del.. In action by United States 
against holding company and its sub- 
sidiary corporation where defendant 
corporations, which were charged with 
monopolizing interstate trade in nat- 
ural gas in violation of anti-trust laws, 
filed plan for divesting company of 
control over subsidiary, evidence did 
not justify finding that undue hardship 
would be suffered by individual defend- 
ant who was member of company’s. 
board of directors by requiring him to 
dispose of his stock in subsidiary be- 
fore entry of final decree approving — 
plan, and final approval of plan would 
be conditioned upon prior disposal of: 
stock to others having no interest in | 
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- company.—U. S. vy. Columbia Gas & 
__-Blectric nO eA F.Supp. 488. 
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a D.C.N.J. In action against moving 
- pieture producer and others for con- 
- gpiracy in restraint of trade and con- 
vith spiracy to monopolize, motion to re- 
quire production of documents, rec- 
ords, and correspondence for inspec- 
‘tion was allowed, pursuant to a liberal 
— construction, though such documents, 
records, and correspondence were iden- 
tified in a general manner and might 
not all be material. Sherman Anti- 
‘Trust Act § 1 et seq., 15 U.S.C.A. § 1 
et seq.; Federal Rules of Civil Proce- 
dure, rule 34, 28 U.S.C.A. following sec- 
tion 723c.—Quemos Theatre Co. v. War- 
ner Bros. Pictures, 35 F.Supp. 949. 
D.C.N.Y. In action to recover treble 
mages under the anti-trust laws, 
where complaint alleged that defend- 
nts were engaged in a conspiracy to 
prevent plaintiff from exhibiting mo- 
tion pictures at its theater and from 


in matter of corporate identity, officers, 
rectors and stockholders of each sub- 
idiary or affiliate of defendant, and 
date of acquisition of theaters oper- 
oy, ated by defendant and its subsidiaries 
d affiliates. Federal Rules of Civil 
Procedure, rule 30(d), 28 U.S.C.A. fol- 
lowing section 723c.—Folley Amuse- 
ment Holding Corporation v. Rand- 
force Amusement Corporation, 1 F.R. 
. 496. 


rn te § 243 
D.C.Del. In action by United States 
inst holding company and _ its sub- 
ary corporation where defendant 
sorporations, which were charged with 
onopolizing interstate trade in natural 
as in violation of anti-trust laws, filed 
plan for divesting company of control 
ver subsidiary, district court could 
ot, as a condition to final approval of 
nm, require that stock owned by cer- 
nm persons in subsidiary be disposed 
of to others, where such persons were 
not defendants.—U. S. v. Columbia Gas 
Blectric Corporation, 36 F.Supp. 488. 


In action by United States against 
holding company and its subsidiary 
corporation where defendant corpora- 
ions, which were charged with monop- 
olizing interstate trade in natural gas 
jiolation of anti-trust laws, filed plan 
divesting company of control over 
diary, on hearing of special mas- 
s report recommending approval of 


» 


of dissolved voting trust of subsidiary 
and by brokerage firms, where court 
did not have jurisdiction over owners of 
such stock and trustees would not vote 
tock, and there was no evidence of 
ny substantial connection between 
olding company and firms.—U. S, v. 
Columbia Gas & Blectric Corporation, 
F.Supp. 488. 

Where charter of Delaware corpora- 
tion which was codefendant in action 
paces anti-trust laws could be amended 


order respecting 
1 


was possible by charter amendment to 
f - impose ag a qualification of eligibility 
1.5 for period of five years the requirement 
that a candidate be not objectionable to 
Department of Justice, a plan for di- 
vesting defendant holding company of 


control over corporation was not ob- 
 jectionable because of provision that 


for five years from date of entry of 

- order approving plan directors of cor- 
poration should be persons not objec- 
tionable to Department of Justice.—U. 
S. v. Columbia Gas & Electric Corpora- 
tion, 36 I’.Supp. 488. 

In a federal anti-trust case, district 
court may, as condition to approval of 
plan for divesting one corporation of 
'gontrol over another, impose require- 
ment that for a period of five years 
from date of entry of order approving 
plan of divestiture directors of one of 
the corporations shall be persons not 
objectionable to Department of Justice. 
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—U. 8S. v. Columbia Gags & Blectric 


Corporation, 36 F.Supp. 488. t 

Where corporation was before district 
court as a party to action under anti- 
trust laws, for purpose of enforcing 
such laws an injunction binding cor- 
poration could also bind its stockhold- 
ers.—U. S. vy. Columbia Gas & Electric 
Corporation, 36 F.Supp. 488. 

On hearing on special master’s report 
recommending approval of a plan of 
divestiture filed by defendant corpora- 
tions in action under anti-trust laws, 
question before district court was 
whether plan before court was adequate 
to meet requirements for relief under 
anti-trust laws, and hence a city could 
not object to approval of plan on 
ground that plan should have followed 
another alternative sought by govern- 
ment in its supplemental pieadings.— 
U. S. v. Columbia Gas & Hlectric Cor- 
poration, 36 F.Supp. 488. 

D.C.Del. In suit by stockholder of 
gas company to enjoin the carrying 
out of divestiture plan for settlement 
of anti-trust suit against gas company 
and others, involving the exchange of 
property between gas company and oil 
company, the court in passing upon the 
fairness of the plan was not limited to 
consideration of comparative property 
values but would also take into ac- 
count the intangible advantages to be 
derived from the plan, such as settle- 
ment of anti-trust suit thereby dispos- 
ing of long-standing dispute with gov- 
ernment, the elimination of expense, 
annoyance and uncertainties of litiga- 
tion and the improvement of public 
relations resulting therefrom, and the 
long range benefits to be derived from 
thus expediting integration proceed- 
ings.—Young y. Columbia Gas & Elec- 
tric Corporation, 37 F.Supp. 22. 

In suit by stockholder of gas com- 
pany to enjoin the carrying out of 
divestiture plan for settlement of anti- 
trust suit against gas company and 
others, involving the exchange of prop- 
erty between gas company and _ oil 
company, the findings of special mas- 
ter that such exchange of property was 
fair and not a reckless and illegal dis- 
tribution and waste of assets of gas 
company adopted for the purpose of 
enriching certain directors of gas com- 
pany who were stockholders of oil 
company at expense of gas company 
were held correct and report recom- 
mending dismissal of complaint con- 
firmed.Young v. Columbia Gas & 
Hlectric Corporation, 37 F.Supp. 22. 

D.C.Or. Under the new Federal Civil 
Procedure Rules, damages could prop- 
erly be claimed and allowed in an~ac- 
tion for an injunction under the Sher- 
man Anti-Trust Act. Sherman Anti- 
Trust Act § 1 et seq., 15 U.S.C.A. § 1 
et seq.; Rules of Civil Procedure for 
District Courts, rules 2, 18, 20, and 
Appendix of Forms, forms 12, 13, 16, 
17, 28 U.S.C.A. following section 723c. 
—Columbia River Packers Ass’n_ y. 
Hinton, 34 F.Supp. 970. ! 


MORTGAGES 


§ 1 

Idaho. A “mortgage” is a contract 
by which specific property is hypothe- 
cated for performance of an act without 
necessity of change of possession. Code 
1932, § 44-801.—Hastern Idaho Loan 
& Trust Co. v. Blomberg, 113 P.2d 406. 

Mo.App. A mortgage or deed of 
trust in the nature of a mortgage given 
on land to secure the payment of a 
Sebe as mierely s ee v. Al- 
er enzlick Real Hstate Co., 1 A 
W.2d 18. , tee 


Pa.Super, A mortgagee’s right to 
possession is based solely upon terms of 
his mortgage contract with the owner, 
and it is only between the parties that’ 
a mortgage is a “conveyance” of the 
land.—Day v. Ostergard, 21 A.2d 586. 

Tex.Civ.App. A ‘mortgage’ ordi- 
narily creates a lien to secure the per- 
formance of an obligation in nature of 
a debt.—Prince Bros. Drilling Co. v. 
Fuhrman Petroleum Corporation, 150 
S.W.2d 314, error refused. 

§ 3 

N.Y¥.Sup. A “mortgage” is an inter- 

est in real property by way of security 


2d 16a, CAD ee” A ra i 

te On pite. 7 
Miss. The mere fact that mortgagee 
saw fit to exercise power of appointing 
substitute trustee is sufficient to create — 
presumption that substitution was de- 
sired for some reason, and consequent- 
ly, if existence of reason for such ac- 
tion is challenged, burden is upon him 
who denies that no reason existed, to 
prove the nonexistence thereof—Mc- 
Lendon y. McGee, ae So. 725. é 


Ga. A “mortgage” is a lien whereas 
a “security deed’? passes title. Code 
1933, § 67-101.—Hirsch y. Northwestern 
Mut. Life Ins. Co., 13 S.E.2d 165, 191 
Ga. 524. 

N.Y.Sup. An instrument obligating 
certain individuals to pay $2,000 to 
designated donees, or the survivor of 
them, if real property should be sold, 
or obligating either of individuals upon 
death of other to devise the property 
by will to the donees or the survivor 
of them, was not a “mortgage” but a 
simple contract.—Bassett v. Salter, 25 
N.Y.S.2d 176. 

Pa.Orph. A mortgage is a secondary 
liability, and the bond accompanying it 
is the primary obligation.—In re Mil- 
ler’s Hstate, 54 York 133. 


§ 18 
Ky. Whether transaction can be 
construed as a mortgage or a condi- 


tional sale is to be determined by the 
intention of the parties.—Spears y. At- 
kins, 145 S.W.2d 1064, 284 Ky. 769, 

In determining whether an_ instru- 
ment is a conditional sale or a mort- 
gage, evidence of surrounding facts 
and circumstances at the time of the 
transaction may be considered in as- 
certaining the intention of the parties. 
—Spears v. Atkins, 145 S.W.2d 1064. 
284 Ky. 769. 

In determining whether an _ instru- 
ment is a conditional sale of land or 
a mortgage, one of the surrounding 
circumstances to be given weight is 
the agreement of the parties with ref- 
erence to possession of the Jand.—- 
Spears v. Atkins, 145 S.W.2d 1064, 284 
Ky. 769. 

Where it is disputed whether an in- 
strument is a conditional sale or mort- 
gage, in order to declare the instrument 
a “mortgage’’, the relationship of debt- 
or and creditor between the grantor 
and grantee must exist, although it is 
not necessary that the debt or duty 
should be evidenced by any express 
covenant, or by any separate written 
security.—Spears v. Atkins, 145 S.W.2d 
1064, 284 Ky. 769. 

In case of doubt as to whether a deed 
is a conditional sale or mortgage, doubt 
should be resolved in favor of declaring 
the transaction a mortgage.—Spears V. 
Atkins, 145 S.W.2d 1064, 284 Ky.. 769. 

Where grantors executed deed abso- 
lute and by separate instrument were 
given option to redeem and remained in 
possession of the land until they con- 
veyed it to another and it appeared 
that deed was executed to enable gran- 
tee to mortgage land and the transac- 
tion was in part to secure payment of 
a debt, the relation of debtor and credi- 
tor existed, and transaction was treated 
as mortgage by grantee, transaction 
was not. a “conditional sale’? but was a 
“mortgage” so that grantee was not en- 
titled to possession of land but was en- 
titled to foreclosure on failure of gran- 
tors to pay amount fixed to redeem 
land.—Spears v. Atkins, 145 S.W.2d 
1064, 284 Ky. 769. 


§ 30 

Ark. An agreement which provided 
for rental of realty by recent purchas- 
er thereof to second party who had 
tried unsuccessfully to raise money to 
purchase realty, and for sale to second 
party for same amount paid by recent 
purchaser if second party made all 
payments of- rent, taxes and insurance 
and made improvements required by 
agreement, and which agreement pro- 
vided that it should be void, and that 
option should not exist, if second par- 
ty defaulted in performance thereof, 
wags a “lease with option to purchase,” 
rather than a “mortgage,” and, after 
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of the named beneficiary. Civ.Code, § 
22510.=Blair v. Blair, 112:;P.2d' 39... 

Tenn. Generally, a conveyance to a 
trustee in trust to provide for the dis- 
charge of an obligation of grantor to 
the cestui que trust, a power of sale 
being granted the trustee for that pur- 
pose, though in form a deed of trust, 
will be given effect as a mortgage if 
the fact is established that it was in- 
tended by the parties at time of its 
execution so to operate.—Cameron Vv. 
Campbell, 144 S.W.2d 775. 

§ 31% 

Ala. The power of sale in a mort- 

gage leaving it to mortgagee to deter- 


'mine whether notice shall be given and 


the kind of notice and the place of sale 
was reasonable and prudent and in com- 
pliance with codal provision which was 
not operative until after mortgage was 
executed, and therefore did not control 
an exercise of power under it. Code 
1923, §§ 9010, 9011.—Elson v. Pridgen, 
2 So.2d 110. 


§ 32 
Ind.App. The validity of mortgage 
on Indiana real estate, and the pro- 
ceedings for its foreclosure were deter- 
mined by the laws. of Indiana.— 
Paulausky v. Polish Roman _ Catholi¢e 
Union of America, 33 N.H.2d 792. 
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Ala. Land sold on mortgage fore- 
closure cannot be redeemed by strang- 
er apart from other consideration, but 
when stranger, at redemption holder’s 
instance, or both in conjunction nego- 
tiate with purchaser on basis of. re- 
demption, for which money is advanced 
by stranger, who takes title in his 
own nanie, with agreement, though 
verbal, that title is so taken to secure 
payment of loan, transaction is in eq- 
uity exercise of statutory right of re- 
demption by one haying such right, 
but becoming thereby indebted to 
stranger, who holds title to land in 
trust as security, and such status is 
not within statute of frauds and cre- 
ates new equitable relation akin to 
mortgage on principle of novation. 
Code 1923, § 10140.—Godfrey v. Black, 
197 So. 892. ‘ 

Ark. A deed made to secure an in- 
debtedness was an “equitable mort- 
gage’, though it was a deed absolute in 
form.—Harris vy. Collins, 150 S.W.2d 
749. 


Il.App. Courts of equity scrutinize 
transactions between mortgagor and 
mortgagee very closely to determine 
whether or not a purported conveyance 
could have been intended as a mortgage 
and if a note evidencing an indebted- 
ness is retained by mortgagee the in- 
debtedness is not satisfied by the pur- 
ported conveyance unless the contrary 
is shown.—Williams v. Griffith, 35 N.E. 
2d 95, 310 Ill.App. 574. 

Ky. A party to an absolute deed, 
who treats it as a mortgage, is bound 
by such construction.—Spears y. At- 
kins, 145 S.W.2d 1064, 284 Ky. 769. 

Mont. Where defendant in action to 
quiet title admitted that deed to him 
from his brother was never delivered 
to him but was left in the office of a 
certain individual, and that, when the 
defendant gave money to his brother 
at the time the deed wag left at such 
office, he did so with the understanding 
that the realty was to be sold, and 
that when the sale was made the de- 
fendant was to have his money, trial 
court was warranted in finding that 
defendant had no interest in the real- 
ty, since the deed was at most simply 
given ag security and did not pass 
title, and defendant’s claim, if any, 
was against his brother’s estate.——Pol- 
son Sheep Co. y. Owen, 106 P.2d 181. 

Wis. A deed given to secure obliga- 
tions of grantor to grantee was a 
“mortgage” as between the parties and 
those having notice, and, as between 
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C.C.A.Mo. Under Missouri law, an ex- 
press provision of defeasance is not es- 
sential to characterize an instrument as 
a “mortgage”, and if, from its nature, 
either standing alone or read in light 
of surrounding circumstances, the in- 
strument appears to have been given 
as a security, it must be considered as 
a mortgage.—Dalton vy. Peters, 119 F. 
2d 494 


Il.App. To constitute an instrument 
in form a deed a “mortgage” there 
must be a debt or legal liability owing 
by the owner of the realty, an inten- 
tion of the parties that the conveyance 
is made as security for that debt, and 
a provision, express or implied, for a 
defeasance.—Barger v. First Nat. Bank 
eae 35 N.H.2d 556, 310 Ill.App. 


Where plaintiff alleged conveyance by 
warranty deed of realty and personalty 
to creditor, and alleged that by verbal 
collateral agreement creditor was em- 
powered to sell the property and use 
proceeds to apply on plaintiff’s debt, 
and no provision for defeasance was 
alleged, and it was alleged that prop- 
erty was sold for less than it was 
worth, plaintiff, by conveying Jand with 
power to sell, barred himself of right 
to have the transaction held to be a 
mortgage, and rights, if any he had, 
were in equity.—Barger v. First Nat. 
Bank of Danville, 35 N.E.2d 556, 310 
Ill.App. 628. 

§ 75 


Ill.App. A mere agreement to recon- 
vey does not render a conveyance a 
“mortgage” but the essential thing is 
the existence of a debt and the inten- 
tion to secure its payment.—Williams 
MeRSLet 35 N.E.2d 95, 310 Ill.App. 


§ 76 
N.J. Where borrowers executed to 
lender a deed of realty, absolute in 
form, but containing a recital that it 
was subject to an option agreement to 
be recorded with the deed, and option 
agreement, which was so recorded, pro- 
vided for a reconveyance under cer- 
tain monetary conditions, and that op- 
tion was to be exercised on or before 
a certain date and that, if it was not 
so exercised, lender would pay certain 
amount in full settlement, the two in- 
struments constituted a ‘‘mortgage”’.— 
Steffel v. Grissler, 19 A.2d 798, 129 N. 

J.Eq. 425. ae 


C.C.A.II1. wher it is established 
that a separate instrument accompany- 
ing a conveyance is a defeasance, the 
conveyance assumes the character of a 
“mortgage” with the ‘inseparable inci- 
dent of redemption, which no agree- 
ment of the parties, that the estate 
shall be absolute if the money is not 
paid at the day fixed, can ‘‘waive’’.— 
In re A. Roth Co., 118 F.2d 156. 

©.C.A.Ill. Any stipulation or agree- 
ment plainly indicating an intention to 
return or reconvey property upon pay- 
ment of sum named 
“mortgage’.—In re A, Roth Co., 118 F. 
2d 156. 


Where there is in a deed itself or 
in any separate deed executed at the 
same time, and constituting with the 
conveyance one transaction, a provision 
that the estate shall be reconveyed upon 
the payment of the debt, that stipula- 
tion constitutes a ‘‘defeasance’”’ as much 
as if the words ‘‘on condition” or “pro- 
vided, however’ were used.—In re A, 
Roth Co., 118 F.2d 156. 

Where sole stockholder of corporation 
conveyed realty by quitclaim deed to 
nominee for creditors’ committee as se- 
curity for performance of an arrange- 
ment under the Bankruptcy Act, an 
agreement entered into by corporation, 
committee, and stockholder provided 
that if corporation’s indebtedness was 
paid from other sources, realty should 
be reconveyed to stockholder, and ar- 
rangement was not in fact carried out, 


orks y. Mahl, 297 N.W. 378, 237 Wis. 


constitutes a. 


t ptey court 
sell realty free and c¢ 
Bankruptcy Act § 301 et seq 
C.A. § 701 ‘et seq.—In re A. Ri 
118 F.2d 156. 

Pa. Where plaintiffs alle 
cuted oral agreement with 


gedly 3 
defenda: 
Ww + 


payment of certain obligations of pl. 
tiffs by defendant and defendant 
to resell the property and retain amcup 
expended by him and pay balance to' 
the plaintiffs, plaintiffs in bringin 
tion based on alleged refusal of. 
ant to accept a reasonable offer 
property were not seeking to red 
deed absolute on its face to a mortgage, 
and the claim was not barred b: 
defeasance act. 21 PS. § 51M i 
liams v. Moodhard, 19 A.2d 101. 
Grantee named in deed was entitle¢ 
to confess that he held title on 
security, and such confession did 
violate statute providing that deed 
solute on its face cannot be red 
t 


mortgage unless defeasance to | 

is in writing signed and de f 

grantee to grantor. 21 P.S. § 

Williams y. Moodhard, 19 A. 
83 


§ 1 

Ky. Where grantors by de 
lute conveyed premises to grant 
by separate instrument gave g 
the right to “redeem” within a 
period, the use of the word ‘ 
implied the existence of a de 


—Spears v. Atkins, 145 S. 
elO9s 


; The question whethe 
ticular transaction amounts to a- 
gage or to a sale with contract « 
purchase turns upon real intentior 
the parties, as shown by the face of 
writings or as disclosed by ext 
evidence.—Carpenter & Carpent 
Kingham, 109 P.2d 463, modifi 
rehearing denied 110 P.2d 824. — 

The term ‘redeem’ in a_ ¢o1 


P.2d 463, 


fact that value of property was g 
in excess of amount advanced by 
tee in deed was evidence tendin 
show that a “mortgage” was in 
by _the parties.—Carpenter & 
v. Kingham, 109 P.2d 463, mod 
rehearing denied 110 P.2d 824. 
§ 94) ae 
Ky. A deed, conveying rea ity to 
promising to repair dwelling h 
thereon, pay back taxes and 
property when reimbursed for 
lay, was a mortgage, thou 
of absolute deed.—Craft v. C 
S.W.2d 719, 285 Ky. 366. ~ 


Pa.Com.Pl. The plaintiff. filed — 
amended bill in equity to compel { 
defendants to reconvey to him cert. 
properties, basing his prayer up 
alleged oral agreement between 
self and one of the defendants, by ° 
terms of which the plaintiff agreed 1 
convey to the defendant and did e 
vey, with one exception, all of his re 
ty in the City of Harrisburg in consid 
eration of the latter’s: (1) satisfyin 
a mortgage and a judgment against th 
plaintiff; (2) obtaining settlements i 
criminal prosecutions brought by the 
defendant against a third party, and by 
the ‘third party against the defendant, — 
plaintiff to pay the costs in both cases; — 
and (3) removing from plaintiff’s per- | 
sonal property valued at $200, the lien 
of a levy under a writ of execution 
issued by the defendant. 
ant denied the alleged agreement to re- 
convey the properties, and averred that 
the plaintiff had refused to convey his 
interest in another Harrisburg proper- 
ty. which is the subject of an agree- 
ment of sale in which the plaintiff is — 
named as the purchaser, and that the © 
plaintiff has failed to repay the sum of 
$35.00 advanced by the defendant ae 


r 


reason of these alleged breaches of 
- contract, the defendant has refused to 
satisfy the mortgage and judgment. 
_ Held, that under the provisions of the 
Act of 1881, P.L. 84 as amended, 21 
PS. § 951, and the Statute of Frauds, 
and because of the failure of the plain- 
_ tiff’s evidence to establish the agree- 
ment to reconvey, the Court cannot 
direct the defendant to reconvey the 
properties to the plaintiff; the Court is 
also unable to direct the plaintiff to 
-eonvey to the defendant plaintiff’s in- 


the case out of the Statute of Frauds; 
e plaintiff is, however, entitled to a 
atisfaction of the mortgage and _judg- 
nt.—Banks v. Jackson, 51 Dauph. 


_ Refusal to reconvey is not a fraud 
which will defeat the application of the 
et of 1881, P.L. 84 as amended, 21 
S. § 951. There must be fraud at 
e inception of the contract.—Banks v. 
Jackson, 51 Dauph. 176. 

When the deed is absolute in form, it 
-eannot be reduced to a mortgage except 
proof of written defeasance signed, 
d delivered, by the grantee.—Banks 
. Jackson, 51 Dauph. 176. 

The grantor cannot evade the act by 
‘inging an action against the grantee 
for breach of his parol contract to con- 
rey; the act applies by its terms to 
he grantee of property as well as to 
the grantor—Banks v. Jackson, 51 
Dauph. 176. 

A party who relies upon an oral 
agreement of sale or exchange of realty 
ust produce witnesses who heard the 


t to be 
enforced from the declaration of one of 
he | i vy. Jackson, 51 
ph. 176 


-eareful. consideration of the sit- 
ition of both parties leads to the con- 
clusion that the Court would not be 
ranted in decreeing a conveyance 
e property covered in the agree- 
of sale. The bargain made by 
defendant with the plaintiff was a 
hard one. The plaintiff executed in 
full his agreement to convey all his 
pr perty, comprising some sixteen or 
teen lots. upon two of which were 
Valuable improvements and as _ a re- 
ult of which, following a fire, defend- 
has received in cash from the in- 
rane company $1200.00, almost 
an the principal of the mortgage 
judgment agreed by the defendant 
o be satisfied—Banks v. Jackson, 51 
auph. 176. 
; § 95 
Fla. The statute providing that all 
deeds of conveyance, obligations condi- 
oned or defeasible, bills of sale, or 
other instruments of writing conveying 
r selling property, to secure payment 
money, shall be deemed mortgages, 
d subject to same rules of foreclos- 
, prescribed in relation to mort- 
gages, should be. liberally construed. 
* Comp.Gen.Laws 1927, § 5724.—Torrey- 
n vy. Dutton, 198 So. 796. 
An instrument will be held a mort- 
j gage whatever may be its form, if, 
taken alone or in connection with sur- 
rounding facts, it appears to have been 
given to secure payment of money. 
Comp.Gen.Laws 1927, § 5724.—Torrey- 
son y. Dutton, 198 So. 796. 
 _IiLApp. Where receipt recited that 
deed to land and cash were accepted as 
- part payment on note and that specified 
sum would be accepted as payment of 
balance if paid within six months, and 
- payment of such sum was so made and 
umount allowed for land was not inade- 
quate and debtors kept receipt for three 
- years before commencing suit to have 
deed declared a mortgage, facts did not 
warrant finding that deed was intended 
or understood to be a mortgage.—Lack- 
ey v. First Nat. Bank of Oblong, 32 N. 
E.2d 949, 309 Ill.App. 308, 


costs in the criminal cases, and that by — 


_ MORTGA 
In suit to have a deed 
mortgage, where deed was giv. 


in part 
payment of debt only after other means 


of raising money had failed and debtors 
had ample time to consider the matter 
and equal opportunity to know the 
facts and no fiduciary relationship ex- 
isted and there was no fraud, but credi- 
tor threatened to enforce rights under 
notes if they were not paid, facts were 
insufficient to show ‘duress’? or “coer- 
cion” of debtors, notwithstanding testi- 
mony of debtors that they were acting 
under duress.—Lackey v. First Nat. 
Bank of Oblong, 32 N.H.2d 949, 309 
IlL.App. 308. 

Where both cash and deed recovered 
by creditor were credited on notes, fail- 
ure to indorse such credit on notes was 
immaterial, as regards whether deed 
was intended to be a mortgage—Lack- 
ey vy. First Nat. Bank of Oblong, 32 
N.B.2d 949, 309 Ti ADs 308. 
6 


Ariz. Whether a deed absolute in 
form is a mortgage is a matter of the 
intention of the parties.—Farrell v. 
West, 113 P.2d 866, modified 114 P.2d 
910 


Ark. In determining whether instru- 
ment is “deed” or ‘‘mortgage’’, the test 
is whether debt existed when instru- 
ment was executed and instrument was 
intended by parties to secure such debt. 
—Beloate v. Taylor, 150 S,W.2d 730. 

App.D.C. A warranty deed may be 
shown to have been upon trust for 
grantor or by way of mortgage, and 
not as a conveyance of the beneficial 
interest.—Wyant y. Crittenden, 113 F, 
2a 170. 

Ga. A mere intention that a deed 
absolute in form should be a security 
deed, unmanifested in any sort of 
agreement or act, would not effect such 
a change in the instrument, especially 
if the intention was undisclosed inten- 
tion only on the part of the grantor.— 
Hutchinson v. King, 15 8.H.2d 523. 

Ill.App. Whether a deed absolute on 
its face is in reality a mortgage de- 
pends upon the intention of the parties 
to be ascertained from all the circum- 
stances in evidence.—Lackey v. First 
Nat. Bank of Oblong, 32 N.H.2d 949, 
309 Ill.App. 308. 

Il.App. To constitute an instrument 
in form a deed a “mortgage” there 
must be a debt or legal liability owing 
by the owner of the realty, an intention 
of the parties that the conveyance is 
made as security for that debt, and 
a provision, express or implied, for a 
defeasance.—Barger v. First Nat. Bank 
eke A 35 N.H.2d 556, 310 Ill.App. 


Minn. Whether a conveyance, ab- 
solute in form, is a mortgage in fact, 
is a matter of intention, and the deter- 
minative intention is that of both par- 
ties rather than one only.—Saxton v. 
Campbell, 297 N.W. 348. 

N.J. A deed of conveyance absolute 
in form will be adjudged to be a mort- 
gage if it was so intended by the par- 
ties.—Fidelity Union Trust Co. v. 
Stridsberg, 19 A.2d 460, 129 N.J.Hq. 
386, affirming Fidelity Union Trust Co. 
a terew, LS AV2d 181301271 Nha, 


Tex.Civ.App. An instrument in the 
form of a deed, whereby husband and 
wife purported to convey premises oc- 
cupied by them as their homestead in 
consideration of the assumption by 
the grantee named therein of an ex- 
isting mortgage on the homestead, 
was subject to direct attack in tres- 
pass to try title suit against the gran- 
tee named in such instrument by hus- 
band and wife on the ground that such 
instrument was in fact intended to be 
a mortgage and so understood by all 
parties and that acknowledgment of 
wife’s signature thereto was not taken 
in accordance with law. WVernon’s Ann. 
Civ.St. art. 6605.—Watson v. Toler, 153 
S.W.2d 506. 


§ 97 
Ark. In determining whether instru- 
ment is “deed”. or ‘‘mortgage’’, the test 
is whether debt existed when instru- 
ment was executed and instrument was 
intended by parties to secure such debt. 
—Beloate v. Taylor, 150 S.W.2d 730. 


future date, the whole 
amounts to a mortgage, whatever lan- 
guage the parties may have used and 
whatever stipulations they may have 
inserted in the instrument.—Williams 
zy bene 35 N.H.2d 95, 310 Ill.App. 

74, 

Before a deed can be held to be in 
the nature of a “mortgage”, there must 
be an existing debt or obligation which 
the grantee in the conveyance can en- 
force by foreclosure proceedings, and 
the right to redeem and right to fore- 
close are reciprocal rights, and one can- 
not exist without the other.—Williams 
Coane’ 35 N.H.2d 95, 310 Ill.App. 


Ill.App. To constitute an instrument 
in form a deed a “mortgage” there 
must be a debt or legal liability owing 
by the owner of the realty, an intention 
of the parties that the conveyance is 
made as security for that debt, and 
a provision, express or implied, for a 
defeasance.—Barger v. First Nat. Bank 
of Danville, 35 N.H.2d 556, 310 Ill.App. 
628. 

Tex.Civ.App. Where transaction pur-. 
porting to be an absolute conveyance 
grows out of a pre-existing debt or 
loan, it must clearly appear that such 
debt is extinguished, or it will be held 
that the new arrapgement is a mere 
change in the security.—Léonard v. 
Smith, 148 S.W.2d 259. 

: § 114 ‘ 

Il.App. Where land is conveyed in 
fee by deed absolute without condition 
of defeasance in the deed or in a col- 
lateral paper and parol evidence is re- 
sorted to for purpose of establishing 
that the deed was given as a mortgage, 
such evidence must be clear and con- 
vincing, otherwise the presumption that 
the deed is what it purports to be must 
prevail.—Lackey y. First Nat. Bank. of 
Oblong, 32 N.H.2d 949, 309 Ill.App. 308. 

, § 117 

Ariz. Where deed absolute in form 
contained no defeasance, it was per- 
missible to show that it was intention 
of the parties that the deed was to be 
security for money advanced by the 
mortgagee to discharge creditor’s claim 
against mortgagors.—Farrell v. West, 
113 P.2d 866, modified 114 P.2d 910. 

: § 118 

Fla, Parol evidence will be allowed 
to show that a deed or other instrument 
absolute on its face was intended to 
operate as a mortgage. Comp.Gen.Laws 
1927, § 5724.—Torreyson v. Dutton, 198 
So. 796. 

Ga. The statutory rule that deed 
absolute on its face and accompanied 
with possession of property shall not 
be proved by parol evidence to be a 
mortgage unless fraud in its procure- 
ment shall be the issue to be tried, 
applies where it is sought to show by 
parol that a deed absolute in form was 
in fact given to secure a debt. Code, 
§ 67-104.—Hutchinson v. King, 15 S.N. 
2d 523. 

The statutory rule against showing 
by parol evidence that a deed absolute 
on its face is a mortgage only, does 
not apply where the deed, although 
absolute in form, was not accompanied 
by possession on the part of the gran- 
tee. Code, § 67-104.—Hutchinson vy. 
King, 15 S.W.2d 523. 

Where instrument in form of abso- 
lute warranty deed contained provision 
that grantor might occupy premises 
for life as her home, but that title to 
the property should pass absolutely, 
and grantor’s petition seeking cancel- 
lation of deed or reformation of deed 
into a security deed, alleged that gran- 
tee paid certain amount as rent and 
was obligated to pay over to grantor 
all sums received as rentals during 
grantor’s lifetime, the petition would 
be construed as showing that grantor 
remained in possession, and hence 


indeb : 
_IlLApp. In equity it is competent to 
show by parol that an instrument pur- 
porting to be an absolute conveyance of 
real estate is in fact a mortgage.— 
Lackey v. First Nat. Bank of Oblong, 
32 N.H.2d 949, 309 Ill. App. 308. 
Il.App. A deed, absolute on its face, 
may be shown to have been intended 
as a mortgage by oral declarations or 
by acts of the parties.—Williams v. 
Griffith, 35 N..2d 95, 310 Ill.App. 574. 


§ 123 

Ariz. Where land and chattels pur- 
chased by judgment creditor on execu- 
tion sale were conveyed by deed abso- 
lute in form to grantee who paid bal- 
ance due from debtors and as part of 
same transaction grantee agreed to con- 
vey land to one of debtors and chattels 
to another on their payment to him of 
amount paid creditor, for which sum 
note was executed by debtors who 
agreed to turn property over to grantee 
if they failed to perform their part of 
agreement within time stipulated and 
grantee placed in escrow deed and bill 
of sale to be delivered if note was paid, 
and after note was almost paid, gran- 
tee, for balance due on note, quit- 
claimed land to one of debtor’s sons 
who had notice of entire transaction, 
evidence showed that deed to grantee 
was intended as security and hence was 
a “mortgage” and there being no fore- 
closure thereof, quitclaim deed to sons 


who were not innocent purchasers with- 


out notice was ineffective-to transfer 
title. Code 1939, § 62-502.—Farrell y. 
West, 113 P.2d 866, modified 114 P.2d 
910. 
Cal.App. In action. to have a deed 
adjudged a mortgage and to quiet ti- 
tle, evidence supported trial court’s 
conclusion that there was due $601.81 
for attorney’s fees for which the deed 
was executed as security and which 
was a lien against the realty.—Silva v. 
Dias, 116 P.2d 496. 

Colo. In unlawful detainer action to 
recover possession of land under a 
contract of sale containing usual for- 
feiture clause, where defense was that 
the transaction constituted an equita- 
ble mortgage, evidence in favor of de- 
fendant made out case for equitable 
relief though tender by defendant of 
balance due came a little late and con- 
tract recited that time was of the 
essence, in absence of anything in rec- 
ord to indicate that it was so in fact.— 
Jones v. McKinney, 110 P.2d 258. 

Idaho. Hvidence supported trial 
court’s finding that deed executed and 
delivered by plaintiff’s deceased father 
conveying a farm to defendant was an 
absolute and unconditional deed of 
conyeyance vesting fee-simple title in 
defendant, and was not made as Sse- 
curity for any indebtedness.—Hill v. 


Daugherty, 115 P.2d 759. 


Ill.App. Where parol evidence leaves 
ijn doubt whether deed absolute on its 
face and without condition of defeas- 
ance is a mortgage, the doubt must be 
resolved in favor of absolute character 
of deed.—Lackey v. First Nat. Bank 
of Oblong, 32 N.E.2d 949, 309 Ill.App. 
308. 

Where there is a condition of defeas- 
ance in a deed or in a collateral paper, 
any doubt whether the transaction is a 
mortgage is resolved in favor of its 
character as a mortgage.—Lackey v. 
First Nat. Bank of Oblong, 32 N.E.2d 
949, 309 Ill.App. 308. ’ 

Minn. Evidence sustained conclusion 
that transaction, whereby defendant 
contracted to convey land to plaintiffs’ 
predecessor within two years with pro- 
vision that defendant gave as security 
for delivery of deed an assignment of 
a state auditor’s certificate, which evi- 
denced defendant’s purchase of land 
from the state, was a contract giving 
defendant, for stated period of two 
years, an alternative of performance, as 
against contention that transaction was 
a ‘“‘mortgage”’.—Saxton v. Campbell, 
297 N.W. 348. art: 

N.J. Evidence as to debt existing 


Farley, 
313, 127 N.J.Eq. 346. 
Tenn.App. In suit to have deed de- 
clared a trust deed, evidence held to 
show that deed .was executed solely 
for purpose of securing grantees 
against loss as sureties on grantor’s 
official bond as clerk and master of 
chancery court because of shortage in 
his account of trust funds.—Clack vy. 
Standefer, 147 S.W.2d 764. 
Tex.Civ.App. In action to have deed 
absolute on its face declared a mortgage 
and to have mortgage declared null 
and void as having been given on home- 
stead, evidence held not to sustain find- 
ing that deed was intended as a convey- 
ance, in view of grantee’s testimony that 
prior indebtedness claimed as consid- 
eration for the deed was not in fact 
paid and that notes evidencing greater 
part thereof were still unpaid and were 
oon eae v. Smith, 148 §.W.2d 
Wyo. Evidence supported finding 
that transaction whereby plaintiff ex- 
ecuted a deed to defendant for two 
lots and defendant at same time ex- 
ecuted a contract of repurchase consti- 
tuted a “mortgage”, in view of dispro- 
portion between amount advanced to 
plaintiff by defendant and value of 
property and defendant’s testimony 
that another property deeded to him 
by plaintiff was taken as an ‘‘arcesso- 
ry”, the term ‘accessory’? implying ex- 
istence of a debt and negativing idea 
of a_sale.—Carpenter & Carpenter v. 
Kingham, 109 P.2d 463, modified and 
rehearing denied 110 P.2d 824. 


§ 124 

Ark. A deed in form of warranty 
deed, except for additional provision 
that if grantor repaid grantee sum 
recited as consideration, with interest 
thereon, within year from date of deed, 
instrument should be indorsed as void 
and returned, was not a ‘‘mortgage’’, 
but “warranty deed” conveying all of 
grantor’s title to and interest in lot 
conveyed, in absence of clear and con- 
vincing evidence that instrument was 
intended as mortgage.—Beloate v. Tay- 
lor, 150 S.W.2d 5 

Clear and decisive testimony is re- 
quired to prove that a deed absolute in 
form was intended as a mortgage.— 
Beloate v. Taylor, 150 S.W.2d 730. 

Idaho. A grantor seeking to show 
that an absolute conveyance is not 
what it naturally purports to be has 
the burden of making strict proof of 
that fact, and slight and indefinite evi- 
dence should not be _ permitted to 
change the character of a transaction 
given the form of a bargain and sale. 
—Hill v. Daugherty, 115 P.2d 759. 

An instrument absolutely conveying 
realty stands as the clearly ascertained 
intention of the parties which must be 
enforced unless it is shown by con- 
vincing evidence that the instrument 
was delivered and accepted under a 
different mutual intention——Hill  v. 
Daugherty, 115 P.2d 759. 

One who seeks to prove that an in- 
strument which purports on its face 
to be an absolute conveyance of title 
is in fact a mortgage must do so by 


clear, satisfactory, and convincing 
pipet v. Daugherty, 115 P:2d 
59. 

Ill.App. Where land is conveyed in 


fee by deed absolute without condition 
of defeasance in the deed or in a col- 
lateral paper and parol evidence is re- 
sorted to for purpose of establishing 
that the deed was given as a mortgage, 
such evidence must be clear and con- 
vincing, otherwise the presumption that 
the deed is what it purports to be must 
prevailLackey v. First Nat. Bank of 
Sane 32 N.E.2d 949, 309 I1l.App. 


Iowa. To establish an oral agree- 
ment to execute a mortgage, so that 


be an equitable mortgage, has the | 
den of establishing by clear, unequ 
cal, and convincing evidence that 
instrument was intended by the © 
ties to operate as a mortgage,—Duna 
way v. Jayne, 104 P2d 561. OG 
§ 127 ‘ 
Tex.Civ,App. In trespass to try 
tle, question regarding whether an 


strument in the form of a deed ~ 


purported to convey their homes' 
in consideration of the assumption t 
grantee named _ therein xis 
1) 
and wife were told b. 
grantee and his attorney that su 
strument was a mortgage, and 
there were no interests of an inno 
purchaser involved.—Watson 
153 S.W.2d 506. 


a1 VP 2d 90) 
866. 7 
Ark. In suit to remove cloud 01 
quiet title to land, determinati 
question whether deed from defend: 
grantor to plaintiffs’ grantor y 
inortgage was for court of equity 
loate v. Taylor, 150 S.W.2d 730. 
Cal.App. Where realty was con’ 
to grantee to secure attorney’s fe 
services to be performed by atto 
for the grantor, either the grante 
the attorney had the right to fore 
the deed as a mortgage, and hence 
ther the grantee or the attorney 
defend action by grantor’s adminis 
trix to have the deed adjudged 
gage and to quiet title—Silva 
116 P.2d 496. ; 


modifying 113 


holder of security interest aft 
accounting of rents and profits, p 
tion, which showed plaintiffs 1 
equitable owners of land subj Ga 

such debt, stated a cause of actos for 
the relief sought and was not rjJe 

to general demurrer as fai 
show such title or interest as wot 
authorize recovery.—Smith y. Aldrid 
15 S.H.2d 430. acs 

Ga. Allegations that instrument 
not intended to be a final sale \ 
property, but was intended to 
security deed for repayment of ce 
money, that the grantor never intende 
to part with property, and that — 
instrument was result of mistake, 
stituted no more than a “conclusion ¢ 
law”? concerning intention of the p 
ties, and failed to show any agreement 
or fact as to defeasance or return of 
the property such as would entitle the 
grantor to cancellation of the instru- 
ment or its reformation.—Hutchinson v. 
King, 15:S.B.2d 523. " 

Averments to the effect that instru- 
ment which on its face was a deed ab- — 
solute and wag alleged to have been — 
given only as security, was result of 
mistake would not entitle grantor to | 
equitable relief, in absence of allega- 
tion that the mistake was mutual. 
Code, § 37-204.—Hutchinson v. King, 
15 S.B.2d 623. 

Allegations that grantor did not re- 
ceive consideration expressed in in- 
strument which on its face was an ab- — 
solute deed, that the amount was only 
a nominal sum and that signing of deed 
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_ by grantor was done when she w 
_ grief stricken because of death of her 
son whose funeral expenses the gran- 
tee paid, failed to allege fraud or de- 
eit so as to entitle the grantor to re- 
ief. Code, §§ 37-710, 96-105.—Hutchin- 
son v. King, 15:S.H.2d 523. 

In action for cancellation of deed or 
$s reformation into a security deed, al- 
gation that grantor was ‘almost 
azy with grief over the recent death 
_ of her son’’ showed neither mental in- 

ipacity to execute deed nor great dis- 
parity of mental ability between the 
ties so as to authorize interference 
equity on account of great inadequa- 
ey of consideration, even if a_ great 
 imadequacy  was_ sufficiently alleged. 

A ‘oce, -§ 37-710— Hutchinson v. King, 15 
SE 2d 523. 

In action to cancel deed or to re- 
it into a security deed, allega- 
s with reference to clause of deed 
ving to grantor right to occupy 
e premises during her life and alleged 
onsequent liability of grantee for 
xes, repairs and rents, with prayer 
that if other relief should be refused 
the court should decree that the gran- 
‘was liable for such amounts, did 
tate a ground of equitable juris- 
on.—Hutchinson y. King, 15 S.E.2d 


Il.App. Where plaintiff alleged a 
conveyance of realty and personalty by 
; ety deed to creditor, and alleged 
hat by verbal collateral agreement 
ditor was to sell property at best 
ssible price to liquidate indebtedness 
t, and that on account of negli- 
. of the creditor in mismanaging 
yperty, it was sold for a_sum_ less 

n it Was worth, but plaintiff did not 
ege that there was provision for de- 
sance under the oral agreement, peti- 
on was insufficient to state a cause of 

at law in tort for damages for 
management of realty and personal- 
conveyed on ground that convey- 
‘was a “mortgage”, since, in ab- 
. of provision for defeasance, agree- 
alleged did not contain elements 
a mortgage.—Barger v.. First Nat. 
nk of poe oe: 35 N.E.2d 556, 310 
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; Before equity will per- 
ortgagor to cancel deeds as mort- 
he must either tender the 
t of the mortgage debt or obtain 
ng that he has paid the mortgage 
-Clements vy. Williams, 146 S.W. 
error dismissed, judgment cor- 


{ § 135 
A transaction whereby deed 
mC ivered in escrow after maturity 
Si rtgage debt under acceleration 
use and after foreclosure proceedings 
been commenced, on condition that, 
rtgagors failed to make certain 
ents within a stated time, the deed 
be delivered to the mortgagees 
e indebtedness should be can- 
did not constitute a “forfeiture” 
tion of statute. 42 Okl.St.Ann, 
—Speed vy. Fariss, 113 P.2d 595. 
. § 166 
-App. Where maker made and de- 
] ed to attorney for his benefit a note 
nd deed of trust in name of a person 
ho was not the real party in interest 
it a straw man for attorney, deed of 
‘ust as to the person named as the 
aw man was fraudulent and void.— 
- vy. Hughes, ie S.W.2d 976. 
174 


‘Tex.Civ.App. Beneficiary under a 
deed of trust may act as a trustee un- 
der such instrument.—Smith v. Elliott, 
49 S.W.2d 1067, error refused. 


io § 176 
 Cal.App. Where bank nominated as 
_ trustee in trust deed to realty failed 
to assume obligations of trust and up- 
on institution of action to foreclose 
agen ust deed filed answer declining to act 
as such trustee, the appointment by 
court of a substitute trustee and the 
sale of trust property by such trus- 
tee under power of sale contained in 


trust deed ‘were valid. Civ.Code,  § 
Pr ee oemanmann vy. Harrison, 115 P.2d 
030, 
, ‘N.C. A substituted trustee was suc- 


cessor of legal title previously held by 
trustee under deed of trust, and was 


een 
e was 
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authorized to compl 
deed of trust.. Code 1939, 
—Pearce y. Watkins, 14 8.B.2 
219, N.C. 636. ' i 
§ 180 jeter 
Cal.App. Where bank nominated as 
trustee in trust deed to realty failed 
to assume obligations of trust and up- 
on institution of action to foreclose 
trust deed filed answer declining to act 
as such trustee, the appointment by 
court of a substitute trustee and the 
sale of trust property by such trustee 
under power of sale ¢ontained in trust 
deed were valid.  Civ.Code, § 2289.— 
Baumann y. Harrison, 115 P.2d 530. 


Was 
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§ 196 
D.C.Md. Generally, the term “con- 
sideration’ when used with respect to 
a mortgage has reference to the amount 
of indebtedness to be secured by the 
moreseee In re Shapiro, 35 F.Supp. 
579. 


8 199 
Ark. A mortgage of real estate given 


to secure the repayment of a loan to 


third person, no part of which was re- 
ceived by mortgagor, was valid and 
enforceable.—Blackburn vy, White, 147 
S.W.2d 7. if 


§ 202 

Cal.App. The satisfaction of an out- 
standing note and mortgage constituted 
sufficient ‘‘consideration” for note and 
deed of trust to bank, and partial pay- 
ments thereafter made on note secured 
by deed of trust could not constitute 
maker a ‘‘co-owner’’ of the note.—Battle 
v.. Niece,, 111 P.2d 455. 

§ 210 

Colo. The payee, who procured note 
and trust deed securing the note by 
fraud and upon a consideration which 
failed, obtained no title to the note 
and trust deed.—Myers y. Griffith, 115 
Pied 39%. 

Iowa. In suit to foreclose mortgage 
and recover judgment on a $2,400 note 
secured thereby, where plaintiff claimed 
to, have been employed under an oral 
contract by defendants for one year, 
at $200 per month, evidence sustained 
defendants’ contention that $2,400 note 
and mortgage were given to plaintiff 
merely as security for payment of such 
services as plaintiff might render, and 
hence dismissal of suit as to $2,400 
note and mortgage was proper where 
no consideration. passed when the note 
and mortgage were executed.—Kruse 
v. Wickham, 292 W. 518. 

N.Y.App.Div. A right of way by 
necessity over defendants’ property in 
favor of owner of adjoining premises, 
established by judgment holding that 
owner had had such right of way for 
13 years before defendants’ acquisition 
of property, did not show. breach of 
covenant of warranty in deed from 
plaintiff's predecessor to defendants or 
“failure of consideration” for purchase- 
money mortgage given by defendants 
on receiving such deed.—Spruce Hill 
Homes y. Brieant, 28 N.Y.S.2d 501, 262 
App.Div. 188. 

§ 214 

Cal.App. In action for cancellation of 
written assignment of note and mort- 
gage and foreclosure of mortgage, evi- 
dence sustained finding that note and 
mortgage were supported by considera- 
tion, consisting of loans made by the 
mortgagee.—Lentz v. Hartman, 111 P. 
2d 404. 

Colo. Evidence that face value of 
140 of one per cent. interest in all 
holdings of investment company, for 
which a note for more than $1,600 se- 
cured by deed of trust to realty was 
given, was only 33 cents and that 
payee, who shortly after transaction 
was adjudicated a bankrupt, misrepre- 
sented to maker status of litigatton in- 
volving infringement of patent in which 
company was _ interested, supported 
trial court’s finding of failure of con- 
sideration and fraud, which precluded 
payee from obtaining any title to the 
note and deed of trust.—Myers vy. Grif- 
fith,. 115 P24. 397, 

Ga.App. In action on notes secured 
by security deed, evidence warranted 
the trial court, sitting without a jury, 
in finding that security deed and notes 
executed by defendant to third person 


that plaintiff made loan 
ancestor for which he_ received an- 
cestor’s note for $1,000 secured by 
a mortgage on her property showed a 
partial failnre of consideration | to 
amount of $500, and hence plaintiff’s 
amount of recovery would be limited 
to $500. with interest and with attor- 
ney’s fees as provided for in note 
and mortgage, and with full recogni- 
tion of mortgage rights therein grant- 
ed. Act No. 64 of 1904, § 28.—Car- 
reras y. Hollister’s Heirs, 197 So. 815. 

La.App. In mortgage foreclosure ac- 
tion defended on ground of lack of 
cause or consideration for execution of 
note and mortgage, evidence showed 
that defendant had agreed to purchase 
mortgaged property and to pay plain- 
tiff’s existing indebtedness to a build- 
ing and Joan association plus an addi- 
tional $1,000 for plaintiff’s equity and 
hence that note for $1,000 and mort- 
gage securing note were supported by 
sufficient cause, motive, or considera- 
tion. Civ.Code, arts. 1893, 1896.—Mc- 
Ginty v. Wilkerson, 3 So0.2d 456. 

Miss. Evidence established that note 
and trust deed securing it were not 
accommodation papers but were given 
to secure an account carried on the 
books of partnership and its corporate 


successor.—Stroud vy. Loper, 198 So. 
46. 
§ 216 
Alaska. In order to convert a mort- 


gage into a “sealed instrument” it is 
necessary that some seal or scroll or 
mark that can be identified as a seal 
be affixed thereto and the mere recital 
that the mortgage is under seal, wheth- 
er recital appears in the body of the 
mortgage or in the acknowledgment is 
insufficient.—Carklin vy. Grigsby, 9 


Alaska 378. 

Yenn.App. Where, by fair construc- 
tion, purpose of a trust deed was to 
indemnify and save harmless benefi- 
ciary who was surety on an appearance 
bond conditioned on appearance of one 
of those who executed the trust deed, 
for trial in federal court, and that, 
if such loss should oceur to the bene- 
ficiary, the trustee should advertise and 
sell the realty, trust deed was not so 
uncertain in its terms as to be void, and | 
foreclosure was not void on ground 
that the trust deed did not contain a 
power of sale—Human vy. Hartsell, 148 
S.W.2d 634. 


§ 227 

D.C.Md. Under Maryland statute, a 
mortgage which on its face was one 
for future advances and did not spe- 
cifically state the amounts of the fu- . 
ture advances and the times when they 
were to be made was invalid. Code 
Pub.Gen.Laws Md.1924, art. 66, § 2.— 
In re Shapiro, 34 F.Supp. 737. 

Pa.Com.Pl. When a contract for ad- 
vances, or for assumption of future ob- 
ligations, accompanies a mortgage, such 
contract, to be valid, need not be placed 
of record or expressly referred to in the 
mortgage.—Petition of Mancuse, 41 
Lack.Jur, 121. 


§ 230 
Ala. The power of sale in a mort- 
gage leaving it to mortgagee to deter- 
mine whether notice shall be given and 
the kind of notice and the place of sale 
was reasonable and prudent and in 
compliance with codal provision which 
was not operative until after mortgage 
was executed, and therefore did not 
control an exercise of power under it. 
Code 19238, §§ 9010, 9011.—Hlson vy. 

Pridgen, 2 So.2d 110. 


§ 237 
Tex.Civ.App. Where vendors’ sold 
‘Vot 28” and took a second lien note 
from purchasers on April 9, 1929, and 
purchasers subsequently executed re- 
newal note and deed of trust describ- ~ 
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ing property as “lot 8”, the misde- 
seription of the property was not cured 
by further general description stating 
that the property was the same prop- 
erty conveyed to purchaser by deed of 
April 18, 1929, and omitting any refer- 
ence to deed records by ‘book or page, 
and posted notices of foreclosure of 
deed of trust carrying the same misin- 
formation were defective as omitting 
the most material and substantial part 
of the notices, which was the identity 
of the thing to be sold.—Chaney v 
Maupin, 153 S.W.2d 187, error granted. 

248 


§ 

Tex.Civ.App. A trust deed is not in- 
valid merely because it contains a de- 
seription which is defective-—Wilson v. 
King, 148 S.W.2d 442. 

Where objection to trust deed is 
merely that the description is indefinite, 
the mortgagor may not contend that he 
conveyed the property by description so 
indefinite that no title could pass on 
foreclosure sale of the property.—Wil- 
son v. King, 148 S.W.2d 442. 


§ 259 

Il.App. Where plaintiff, claiming 
that conveyance was a mortgage, for 
eight years stood by while creditor 
paid large sums on prior incumbrances, 
interest, taxes and repairs, and credi- 
tor’s title was confirmed by second 
deed without defeasance clause, com- 
plaint at law for mismanagement of 
property on ground that conyeyance 
was mortgage was properly dismissed. 
—Barger v. First Nat. Bank of Dan- 
ville, 35 N.E.2d 556, 310 Dl.App. 628. 

§ 265 

Mo. In wife’s action to quiet and de- 
termine title to realty and, to recover 
dower, wherein wife sought to set aside 
foreclosure sale under deed of trust se- 
curing note on which wife was comaker 
with deceased husband, evidence sus- 
tained denial of relief on ground that 
wife duly executed the note and deed, 
which were not fraudulently given, and 
that note was due and unpaid at time 
of foreclosure sale. Mo.St.Ann. §§ 318, 
239, 2653, 3015, 3075, pp. 202, 226, 656, 
1863, 1900.—Owens v. Owens, 146 S.W. 


2A 569. 
§ 266 


Ga. Where grantor executes junior 
mortgage or security deed which, while 
referring to a senior mortgage or se- 
curity deed, purports to convey the 
property itself, and contains a_cove- 
nant of- warranty against himself and 
all other persons, and where senior 
mortgagee buys in the property at a 
sale under a power in the senior mort- 
gage or security deed, and conveys the 
property back to the grantor, and 
where a privy of the grantor, contem- 
poraneously with the deed made by the 
senior mortgagee to the grantor, fur- 
nishes the purchase money for such re- 
conveyance, and takes a mortgage or 
security deed covering both such 
amount and moneys advanced for other 
purposes, the lien and rights of the 
privy are superior to those of the ju- 
nior mortgagee as to the purchase mon- 
ey, but not as to the other amounts ad- 
vanced.—Federal Land Bank of Colum- 
bia v. Bank of Lenox, 16 §.H.2d 9. 


Where second security deed to bank 
referred to insurance company’s first 
security deed and purported to convey 
the property itself and contained a 
eovenant of warranty against owner 
and all other persons, and whefe in- 
surance company bought in property 
at sale under power in first security 
deed and conveyed property to owner, 
and Federal Land Bank and Federal 
Farm Mortgage Corporation furnished 
purchase money for insurance com- 
pany’s cenveyance to owner and took 
security deeds for such purchase mon- 
ey und other moneys advanced, security 
deeds of Federal Land Bank and Fed- 
eral Farm Mortgage Corporation were 
superior to bank’s second security deed 
as to purchase money, and were in- 
ferior to bank’s second security deed as 
to the other moneys advanced.—Iederal 
Land Bank of Columbia v. Bank of 
Lenox, 16 S.H.2d 9. 

Il.App. The extension of the time of 
payment of a mortgage in no way im- 
pairs the mortgage lien as against sub- 


MORTGAGES 


sequent encumbrancers or as against 
any other parties subsequently dealing 
with the title—State Life Ins. Co. v. 
ee 31 N.E.2d 375, 308 Tll.App. 


That an agreement restricting the 
use and sale of premises was executed 
and recorded after execution and re- 
cording of trust deed did not make 
premises subject to the agreement as 
a “covenant running with the land” or 
a “negative easement’’—State Life Ins. 
Co. v. Freeman, 31 N.E.2d 375, 308 Ill. 
aed 127. 

That trust deed extension agreements 
were executed and recorded after date 
of an agreement restricting use and 
sale of premises did not have a binding 
force on the mortgagee and did not “es- 
top” the mortgagee to assert that the 
restrictive agreement was not binding 
upon it, where the mortgagee did not 
sign the agreement nor assent there- 
to.—State Life Ins. Co. v. Freeman, 31 
N.E.2d 375, 308 Ill.App. 127. 

277 


§ 

C.C.A.Md. Under Maryland law, 
while omission of affidavit that consid- 
eration in mortgage is true and bona 
fide is fatal to validity of mortgage 
and to subsequent creditors without 
actual notice, the purpose of statute 
requiring the affidavit is fulfilled if 
statute is substantially rather than lit- 
erally complied with. Code 1939 Md. 
art. 21, § 34.—Sandler v. Freeny, 120 
¥.2d 881, affirming In re Shapiro, 35 
F.Supp. 579. 

Under Maryland statute requiring an 
affidavit of mortgagee to the truth and 
bona fides of consideration set forth in 
mortgage, if affidavit is endorsed upon 
the mortgage it must substantially 
state the truth with regard to consid- 
eration passing from mortgagee, or 
mortgage will be invalid. Code 1939 
Md. art. 21, 34.—Sandler v. Freeny, 
120 F.2d 881, affirming In re Shapiro, 
35 F.Supp. 579. 

The purpose of Maryland statute re- 
quiring an affidavit of mortgagee to the 
truth and bona fides of consideration 
set forth in mortgage is to. protect 
ereditors of mortgagor by requiring 
amount of actual indebtedness due by 
mortgagor to be stated in mortgage, 
and by requiring mortgagee to verify 
the fact by affidavit. Code 1939 Md. 
art. 21, § 34.—Sandler v. Freeny, 120 
F.2d 881, affirming In re Shapiro, 35 
F.Supp., 579. 

Under Maryland law if amount of 
debt due by mortgagor is correctly set 
out in mortgage, and there is no fraud 
and no intentional misstatement of 
fact, the object of statute requiring an 
affidavit of mortgagee to the truth and 
bona fides of consideration set forth in 
mortgage is fulfilled, and an incidental 
inaccuracy in the recital of considera- 
tion, which confers no benefit upon par- 
ties to transaction and works no detri- 
ment to creditors will not invalidate 
the mortgage. Code 1939 Md. art. 21, § 
34.—Sandler v. Freeny, 120 F.2d 881, 
affirming In re Shapiro, 35 F.Supp. 579. 

D.C.Md. Under Maryland law if an 
affidavit that consideration set forth in 
mortgage is true and bona fide as 
therein set forth is ¢onsciously and in- 
tentionally false, the affidavit is with- 


out legal effect and the mortgage is in- 


valid. Code Supp.Md.1935, art. 21, § 
33.—In re Shapiro, 35 F.Supp. 579. 

Under Maryland law, if affidavit that 
consideration in mortgage is true and 
bona fide as therein set forth is: ab- 
sent, or if the affidavit is in form 
substantially different from that re- 
quired by Maryland statute, the mort- 
gage unless good as an equitable mort- 
gage is invalid as against subsequent 
ereditors without actual as distinguish- 
ed from constructive notice and_ir- 
respective of fraud. Code Supp.Md. 
1935, art. 21, § 33—In re Shapiro, 35 
F.Supp. 579. 

The effect. of an affidavit that con- 
sideration in mortgage is true and 
bona fide as therein set forth, which is 
good in form but incorrect in ‘fact, is 
for judicial determination. Code Supp. 
Md.1935, art. 21, § 33.—In re Shapiro, 
385 F.Supp. 579. 

The purpose of statute requiring an 


§ 306 


affidavit of the mortgagee to the truth 
and bona fides of consideration set 
forth in the mortgage is to prevent 
fraudulent transfers of property on 
false or pretended considerations, to 
the prejudice of creditors. Code Supp. 
Md.1935, art. 21, § 33.—In re Shapiro, 
35 F.Supp. 579. 

The purpose of statute requiring an 
affidavit of mortgagee to the truth and 
bona fides of consideration as set forth 
in the mortgage is accomplished when 
the affidavit is made in good faith 
and is not intentionally or consciously 
false, and. the words of the affidavit 
must. be ‘false’ in the perjury sense 
to render the mortgage invalid mere- 
ly on ground of a false affidavit. Code 
Supp.Md,1935, art. 21, § 33.—In re 
Shapiro, 35 F.Supp. 579. 

8 283 

Tenn. In suit by mortgagor’s heirs 
to set aside mortgage and sale there- 
under, question whether mortgagor’s 
acknowledgment, taken by notary after 
expiration of his commission, should 
be accredited is immaterial, since mort- 
gage, having been duly executed, was 
good against complainants, regardless 
of whether it was entitled to registra- 
pie ESHA v. Mooneyham, 144 S.W.2d 


§ 

Cal.App. Where defendants as 
agents for English finance company 
agreed to finance proposed marble 
quarry and advanced money to plain- 
tiffs to pay expense of trip to England 
to consummate the loan, and note and 
trust deed executed in blank were left 
with trustee so that when loan was 
procured the amounts could be entered 
in the instruments, but when proposed 
loan. failed defendants arbitrarily en- 
tered in the instruments principal sum 
of $17,500 and recorded the trust deed, 


complaint based upon the transaction | 


stated a good cause of action to cancel 
note and trust deed and for declaratory 
relief in construing the agreement.— 
Vaughan v. Roberts, 113 P.2d 884. 
Mich. Transactions, such as execu- 
tion of note and mortgage by aged 
father to adult son, are regarded with 


suspicion and scrutinized with vigi- 


lance by equity courts.—Walter vy. Wal- 
ter, 297 N.W. 58, 297 Mich. 26. 
§ 305 


Fla. Where creditor pretended to 
the debtors that after subtracting the 
aggregate amount which debtors had 
paid on original debt there was left 
a balance in a certain sum and caused 
the debtors to execute notes and mort- 
gage to creditor’s son for whom he 
was then allegedly acting the procur- 
ing of the notes and mortgage was a 
“fraud” on debtors and court of chan- 
cery would go behind execution of 
notes and mortgage and determine 
real amount of debt at time of execu- 
tion of mortgage.—Hartsfield v. Wil- 
liams, 200 So. 220. 

Where creditor pretended to the 
debtors that after subtracting aggre- 
gate amount which debtors paid on 
original debt there was left balance 
due which was greater than the amount 
actually due and caused the debtors to 
execute notes and- mortgage to credi- 
tor’s son for whom creditor was then 
purportedly acting and all the parties 
relied upon the creditor, the creditor’s 
conduct was such as to vitiate the 
notes and mortgage and debtors could 
not be held liable for a greater amount 
than was actually due on the debt at 
time notes and mortgage were exe- 
VA camer es: v. Williams, 200 So. 


Mich. Equity will not aid an avari- 
cious, 66 year old, active and aggres- 
sive man to deprive his 85 year old 
father of his home by refusing to can- 
cel father’s note and mortgage, obtained 
by son through fraudulent representa- 
tion that he had interest in mortgaged 
land by inheritance from his deceased 
mother, .who held title thereto with 
father by entireties—Walter v. Walter, 
297 N.W. 58, 297 Mich. 26. 

§ 306 

Ala. A complaint which alleged that 
on September 26, 1932, mortgagor was 
induced to execute a mortgage to 
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—§ 306 
_ brother’s wife, for entire amount of 
indebtedness originally owed by mort- 

gagor and his brother to father of 
_ brother’s wife, which debt was inherit- 
ed by brother’s wife and her sister, 
by reason of fraudulent representations 
made by brother while in presence of 
his wife, that thereafter, mortgagor 
‘was induced to execute deed conveying 
i‘ his equity of redemption under mort- 
gage for purpose of facilitating a sale 
of mortgaged property, that property 

was sold on May 38, 1937, and that 
f! rother died on December. 18, 1939, 
_ stated facts sufficient to entitle mortga- 
gor to have mortgage debt reduced by 
about one-half, if proved, and facts 
did not show that mortgagor’s right to 
have mortgage debt reduced was barred 
limitations or ‘“laches’.—lall_ v. 


Colo. 
and trust deed securing the note by 
ud and upon a consideration which 
iled, obtained no title to the note and 
ust deed.—Myers v. Griffith, 115 P.2d 


mortgaged premises to mortgagor, 
; hich was satisfied with the mortgage 
money, was fictitious and fraudulent, 
in absence of proof that mortgagee had 
_ knowledge of alleged fraud or mistake 
or did not advance amount of its debt 
in good faith.—Bohn v. German Pro- 
_testant Orphans Home Co., 142 S.W. 


2d 167, 283 Ky. 509. 


re * § 319 
1 Mont. Notes given for illegal claims, 

or as consideration for illegal promises, 
cannot be enforced, and the same is 
ue of deeds, bonds, mortgages and 
ther securities —May v. Whitbeck, 113 
.2d 332, 111 Mont. 568. 


; § 331 
Cal.App. In suit to quiet title to re- 
“ ty as against loan company which 
ad purchased realty at trustee’s sale 
nder foreclosure of a deed of trust 
here plaintiffs, who had notice of ex- 
stence of deed of trust when taking 
_ deed to realty from alleged purchaser 
under maker of deed of trust, claimed 
that purchaser acquired realty from 
maker before foreclosure sale as a bona 
fide purchaser without notice of lien 
of company, evidence sustained finding 
t there was no fraud by company 


ngs of investment company, for 
_ which a note for more than $1,600 se- 
1 ured by deed of trust to realty was 

given, was only 33 cents and that 
payee, who shortly after transaction 
- was adjudicated a bankrupt, misrepre- 
_ sented to maker status of litigation in- 
volving infringement of patent in which 
- company was interested, supported 
trial court’s finding of failure of con- 
sideration and fraud, which precluded 
payee from obtaining any title to the 
note and deed of trust.—Myers v. Grif- 
‘fith, 115, P.2d 397. 


 Jowa. Evidence that mortgagee’s 
secretary had traced over signatures 
on note and mortgage, that mortgagor 
had employed several attorneys, not 
witnesses at trial, to investigate state 
of obligation, and that there was some 
question as to rate of interest agreed 
upon, held not to sustain a finding 
of fraud such as to defeat foreclosure 
of mortgage.—United Federal Savings 
& Loan Ass’n of Des Moines vy. La 
Rue, 294 N.W. 564. 


Ky. Evidence held not to authorize 
setting aside note and mortgage on 
ground that lien retained in convey- 
ance of the mortgaged premises to 
mortgagor, which was satisfied with 
the mortgage money, was fictitious and 
fraudulent, especially in view of fact 
that mortgagor paid interest and exe- 
cuted new note and mortgage on con- 
dition that mortgagee agreed to setting 
aside of judgment on original obliga- 
tions and to dismissal of action there- 
on.--Bohn y. German Protestant Or- 


phans Hom 
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La.App. In suit against heirs on 
mortgage note executed by ancestor 
and to foreclose mortgage, evidence 


failed to show any acts on ancestor’s 
part so notorious as to make her in- 
sanity, if she was insane, generally 
known as was required in order to an- 
nul her acts under statute, where first 
sign, by any medical testimony, of 
any insanity in ancestor was several 
months after she had executed note 
and after she had been treated in hos- 
pital. Civ.Code, art. 402.—Carreras v. 
Hollister’s Heirs, 197 So. 815... 

Mich. In father’s suit against his 
son for cancellation of note and second 
mortgage on plaintiff’s land, evidence 
held sufficient to show that defendant 
obtained note and mortgage through 
fraudulent representation that he had 
interest in land by inheritance from his 
deceased mother, who held title thereto 
with father by entireties—Walter v. 
Walter, 297 N.W. 58, 297 Mich. 26. 

Mont. In action upon note and to 
foreclose trust deed given pursuant to 
contract wherein defendant by cross- 
complaint against interveners sought 
damages for breach of contract, specific 
performance of the contract, and to 
have note and trust deed set aside for 
fraud, evidence sustained finding pre- 
cluding relief sought by defendant, that 
interveners did not breach the contract 
and were not guilty of fraud or deceit. 
—Butler Bros. Development Co. v. But- 
ler, 108 P.2d 1041. 

Neb. Hyidence failed to establish 
fraud on part of defendants at time 
defendants signed lease and option 
agreement for golf course, which was 
construed as an equitable mortgage, 
and which required plaintiff to pay 
amount defendants had invested in 
property, on ground that defendants 
made false representations as_ to 
amount they had invested in property, 
and hence plaintiff was bound to set- 
tle with defendants on terms of the 
amount stated in option contract.— 
Glissmann v. Orchard, 297 N.W. 612. 

Wash. Wyvidence’ sustained finding 
that fraud consisting of alleged false 
representations was not_ sufficiently 
proved to warrant cancellation of a 
satisfaction of a mortgage on realty.— 
Welsh y. Loomis, 105 P.2d 500. 

§ 332 

Tex.Civ.App. Evidence was _ insuffi- 
cient to present question for jury as 
to whether plaintiff was guilty of 
fraud in inducing defendant to ex- 
ecute deed of trust, in that deed was 
given for purpose of carrying out of 
substitution of liens, and that plain- 
tiff failed to comply therewith by re- 
leasing other liens, where defendant 
knew that deed he signed did not re- 
lease liens which plaintiff then held 
and did not request that release be de- 
livered to him.—Pickett v. Riley, 149 
S.W.2d 990. 


§ 333 

D.C.Md. Where trust deed securing 
note issue was executed and delivered 
in New York and notes secured there- 
by were payable in New York, the 
trust deed was required to be inter- 
preted in accordance with judicial de- 
cisions of New York.—In re Baltimore 
& O. R. Co., 34 F.Supp. 154. 

§ 334 

D.C.Md. Holders of notes issued un- 
der collateral trust indenture are legal- 
ly bound by the terms of the indenture 
unless the terms are contrary to pub- 
lic policy.—In re Baltimore & O. 
Co., 34 F.Supp. 154. 

If terms of collateral trust indenture 
are unambiguous, no rights or obliga- 
tions in conflict therewith can be im- 
plied._In re Baltimore & O. R. Co., 
34 F.Supp. 154. 

Cal.App. If there is any uncertainty 
as to meaning of mortgage drawn by 
mortgagee, it must be construed most 
strongly against mortgagee. Civ.Code, 
§ 1654.—Hibernia Savings & Loan Soc. 
v. Lauffer, 107 P.2d 494. 

Iowa. Rights under a purchase 
money mortgage are the same whether 
the property mortgaged be personal or 
real property.—In re Lewis’ Hstate, 298 
N.W. 842, 230 Iowa 694. 


t const 
but wi 


N.Y.Sup. Equity concerns itself with 
the spirit rather than the letter, looks 
at the entire transaction to see wheth- 
er rights have been infringed, and is 
loath to accord a trust indenture so 
literal an interpretation as to work an 
injustice.—Nachman y. Tennessee Elec- 
tric Power Co., 21 N.Y.S,2d 280, 174 


Mise. 425. 
Tex.Civ.App. Deeds of trust and au- 
thority of trustees thereunder are 


strictly construed.—Chaney vy. Maupin, 
153 S.W.2d 187, error granted. 
§ 339 


Cal.App. A mortgage extension 
agreement, an installment note, and an 
unrecorded mortgage all signed at_ the 
same time by the same parties and an 
unrecorded release relating to the same 
transaction of refinancing the debt were 
required to be construed together as 
writings forming part of the same 
transaction, and as so construed, evi- 
dence supported finding that they were 
signed to carry out parties’ expressed 
intent to extend time for payment of 
debt by new note and unrecorded mort- 
gage and not by extension of time of 
payment of original 1924 note and 
mortgage and preservation of the lien 
of that mortgage.—Haston v. Ash, 108 
P.2d 955. i 

Neb. An acceleration provision in a 
mortgage securing a note entered into 
and became a part of the note so that 
maturity of note was advanced in like 
manner with maturity of the mortgage, 
not only for purpose of foreclosure 
but for all purposes.—Linder v. Terre 
Haute Brewing Co., 298 N-W. 545. 

Tex.Civ.App. Where an agreement 
and a trust deed were executed on the 
same day, referred to the same_sub- 
ject matter, and fully expressed the 
intention of the parties, the agreement 
and trust deed were required to be 
taken and considered as one instrument 
in determining just what the contract- 
ing parties had in mind in executing 
the trust deed and the covenants there- 
in contained.—Person y. Levenson, 143 
S.W.2d 419. 

Tex.Civ.App. Where there is an in- 
consistency between provisions.of mort- 
gage and language of note which is se- 
cured thereby, prevailing effect will be 
given to terms of note.—Wells v. Smith, 
144 S.W.2d 430, error dismissed, judg- 
ment correct. 

Tex.Civ.App. A note and deed of 
trust securing it were required to be 
construed together in determining ef- 
fect of acceleration clause of the note. 
—Smith v. National Bond & Mortgage 
Corporation, 150 S.W.2d 333. 

§ 341 

Iowa. The rule that upon execution 
of a mortgage pursuant to an oral 
agreement, the mortgage relates back to 
the agreement, is based on the maxim 
that equity regards that as done which 
ought to be done.—McCarty vy. Hunting, 
297 N.W. 307. 

§ 342 


Ala. Burden was on mortgagor who 
sought to vary terms of mortgage and 
to show its payment to establish proof 
thereef—Sykes v. Poteet, 197 So. 884. 

Fla. Evidence that mortgage execut- 
ed to father and daughter to secure 
$14,000 indebtedness represented a com- 
bination of prior $12,000 debt owed to 
the father and $2,000 mortgage debt 
owed to the daughter, sustained finding 
the the daughter’s interest in the $14,- 
000 mortgage indebtedness was an in- 
terest of one-seventh of the total in- 
debtedness, and that the daughter was 
not entitled to an undivided half in- 
terest in the $14,000 indebtedness.— 
Edgerton v. Ballston Spa Nat. Bank, 
200 So. 919. 


§ 344 : 

Cal. On the question of amount due 
on bank’s mortgage, the requirement 
in contract entered into by plaintiffs 
with bank for loan to construct a 
dwelling, to be insured under Nation- 
al Housing Act, that bank should pro- 


— or 


yy ?P 
Pa) 


O 12. U.S.C.A. 1701 et seq. 
—Cummins v. Bank of America N. T. 
& S. A., 112 P.2d 593, 17 Cal.2d 846. 

N.Y.Sup. A morigage which was 
given to secure payment of an in- 
debtedness of $20,000 with interest, and 
which contained a covenant that the 
mortgagor “will pay the indebtedness”, 
was not ambiguous; the debt being 
$20,000 and interest and the covenant 
being to pay it.—Ketcham y. Willis, 
28_N.Y.S.2d 52, affirmed. 27 N.Y:S.2d 
997, 261 App.Div. 977. 

 § 347 

D.C.Md. True consideration for a 
debt secured by mortgage can always 
be shown even by parol testimony, and 
mortgage will be upheld only as se- 
eurity for the real and not a mistaken 
consideration, despite an affidavit of 
mortgagee concerning truth and bona 
fides of consideration, executed as re- 
quired by Maryland law, where the 
affidavit is in-good faith but mistaken- 
ly. made. Code Supp.Md.1935, art. 21, 
§ 33.—In re Shapiro, 35 F.Supp. 579. 


§ 356 

Fla. A covenant in a mortgage pro- 
viding that mortgagor would pay sums 
payable by virtue of notes secured by 
mortgage was not an unconditional in- 
dependent covenant to pay the debt, 
but was an agreement to be bound as 
far as the notes would bind the mak- 
ers, and a declaration in action on 
covenant showing on its face that notes 
were barred by limitations was demur- 
rable, since any defense applicable to 
notes was a defense against enforce- 
ment of covenant.—Alropa Corporation 
v. McNamee, 197 So. 514, 143 Fla. 785. 


§ 369 

Ga. A stipulation in security deed 
that it was given to secure a specified 
note and future advances and that it 
“should also operate as security for 
any and all other indebtedness which 
the grantor herein may now owe or 
may hereafter owe to grantee,” did not 
embrace a contingent and unliquidated 
claim for damages based upon alleged 
breach by grantor of an independent 
contract of employment entered into by 
him in his professional capacity, and 
hence security deed was not subject to 
foreclosure for enforcement of such 
claim.—Beavers vy. LeSueur, 12 S8.H.2d 
581, 191 Ga. 361. 


§ 377 

N.Y. Where the mortgagee reduced 
the interest rate, retaining the right 
to terminate the arrangement, it was 
terminated by the commencement of 
a foreclosure action and demands for 
payment of interest at the higher rate 
specified in the mortgage contract, and 
interest became due at such higher 
rate from the date to which interest at 
the lower rate had been paid by the 
mortgagors and accepted by the mort- 
gagee.—Hast River Sav. Bank v, Sam- 
uels, 31 N.H.2d 906, 284 N.Y. 470, re- 
versing 20 N.Y.S.2d 664, 259 App.Div. 
870. 

N.Y.Sup. The purpose of legislation 
prohibiting any increase in interest 
by reason of maturity of a mortgage 
debt was to prevent any additional 
burden from being cast upon an owner 
who is unable to pay mortgage debt 
at maturity. Civil Practice Act, §§ 
1077-cc, 1077-d.—Tiernan Realty Co. 
vy. Title Guarantee & Trust Co., 28 N. 
Y.S.2d 920, 176 Mise. 1071. 


The provision of Civil Practice Act 
prohibiting any increase in interest 
by reason of maturity of a mortgage 
debt should be construed to achieve its 
purpose of preserving for owner of 
mortgaged premises failing to pay 
principal at maturity the benefit of in- 
terest rate payable at maturity under 
the mortgage. Civil Practice Act, § 
1077-ce.—Tiernan Realty Co. v. Title 
Guarantee & Trust Co., 28 N.Y,S.2d 920. 
176 Mise. 1071. s 


Civil Prac- 
tice Act, § 1077-cc, as enacted by Laws 
1934, Ex.Sess., ¢. 890.—Title Guarantee 
& Trust Co. vy. 2846 Briggs Avenue, 29 
N.H.2d 66, 283 N.Y. 512, reversing 19 
N.Y.S.2d 494, 259 App.Div. 711, ap- 
peal granted 20 N.Y.S.2d 395, 259 App. 
aay 814, reargument denied 30 N.E.2d 
Where an agreement extending mort- 
gage to June 1, 1935, provided for in- 
terest at per cent., an agreement 
entered into in May, 1934, to reduce 
interest to 5 per cent. until maturity 
of pre-existing extension agreement, 
was ineffective to reduce interest rate 
after maturity in view of 1937 amend- 
ment deleting words ‘or any agree- 
ment reducing such rate” from the pro- 
vision of the Mortgage Moratorium 
Law, stating that interest shall con- 
tinue after maturity at rate specified 
in the obligation or any agreement re- 
ducing such rate. Civil Practice Act, 
§ 1077-cc, as enacted by Laws 1934, 
Hx.Sess., c. 890.—Title Guarantee & 
Trust Co. v. 2846 Briggs Avenue, 29 
N.H.2d 66, 283 N.Y. 512, reversing 19 
N.Y.S.2d 494, 259 App.Div. 711, appeal 
me 20 N.Y:S.2d 395, 259 App.Div. 
14, reargument denied 30 N.H.2d 725. 
Where it was agreed to take 5 per 
eent. interest until maturity of pre- 
existing mortgage extension agreement 
fixing interest at 6 per cent., interest 
after maturity in 1935 was payable at 
6 per cent., as against contention that 
words “or any agreement reducing 
such rate”, omitted by amendment of 
1937 from statute stating that interest 
should continue after maturity at. rate 
specified in obligation or any agree- 
ment reducing such rate, were still in 
statute in 1935 and that at that time 
right to pay only 5 per cent. was fixed 
since rate of interest payable was sub- 
ject to change as by amendment of 
statute and under statute was deter- 
mined .by extension agreement. Civil 
Practice Act, § 1077-cc, as enacted by 
Laws 1934, Ex.Sess., ¢. 890.—Title 
Guarantee & Trust Co. v. 2846 Briggs 
Avenue, 29 N.H.2d 66, 283 N.Y. 512, 
reversing 19 N.Y.S.2d 494, 259 App. 
Div. 711, appeal granted 20 N.Y.S.2d 
395, 259 App.Div. 814, reargument de- 
nied 30 N.H.2d 725. 


§ 391 


C.0.A.11l. That property which fit 
the legal description of mortgaged 
property in a real estate mortgage 


passed to mortgagee, and any secret 
intention or understanding to the con- 
trary was of no avail to mortgagor 
or person who stood in mortgagor’s 
shoes.—In re Theodore A. Kochs Co., 
120 F.2d 603. 

Cal.App. Where corporation named 
as beneficiary in trust deed to realty, 
executed to secure repayinent of series 
of notes, issued certificates of assign- 
ment of such notes to various in- 
dividuals, holding notes for collection 
as trustee for benefit of such assignees, 
and subsequently through its nominee 
acquired title to realty covered by 
trust deed, the personal property used 
on the realty in connection with a club 
operated thereon, which persona! prop- 
erty was also acquired by corporation 
through its nominee, was not impressed 
with the trust created by the trust 
deed to realty—Baumann y. Harrison, 
115 P.2d, 523, 

Me. Generally, a specific grant in a 
mortgage is neither enlarged nor limit- 
ed by a recital of the purpose of the 
mortgagor to convey the same premises 
which had been conveyed to her by a 
eertain deed which did not include the 
whole property.—Pierce vy. Adams, 18 A. 
2d 792. 


§ 392 
Me. A description of realty appear- 


specific and definite grant of 1: 


mortgage or deed 


such descriptive words as “My | 
stead farm’, or by some specific name 
by which it is known so that ¢ 
be located, and makes a bare referen 
to some other instrument or record ¢ 
taining a description covering less th 
the whole parcel, the title to the w 
parcel will pass in absence of anyt 
in the instrument indicating a d 
intention, even if the bare referenc 
the other instrument or recor 

made for particular description 0: 
premises conveyed.—Pierce y. A¢ 
18 A.2d 792. : iD 


§ 393 ay 
_Neb, Unless restricted to some | 
ticular interest or estate, a m« 
conveys all title and i 
the mortgagor then had in the p em 
ises.—Home Savings & Loan Ass’n_y. 
BCD Zion Baptist Church, 299 y 
Where a mortgage purports to 
vey a greater estate than the mortgag 
owns, the mortgage passes so muc 
the mortgagor had a right to co: 
—Home Savings & Loan Ass’n yv. 
Zion Baptist Church, 299 N.W. 
A mortgage will give the m 
no greater rights or interests t) 
mortgagor possessed, and wi 
only the mortgagor’s actual inter 
estate—Home Savings & Loan 
vy. Mount Zion Baptist Church, 29: 
W.. 287. i J 
Tex.Civ.App. Where 
“lot 28” 


yee ky 
vendors | 
and took a second lien | 


of the transaction antecedent to 
cial foreclosure, and the  substit 
trustee was powerless to exercise 
dicial functions and correct the paten 
errors from extrinsic facts not appa 
of record and thus identify the pro 

erty which the writings were “intend 

to cover, and hence a second deed o 
trustee truly describing the pr 
was no more effectual to pas 
than the first deed of trustee.— 


v. Maupin, 153 S.W.2d 187, — 
granted. : 
§ 395 ia 
C.C.A.Mo. Under mortgage of pa 


ing plant stating that mortgage — 
cluded as part of real estate all. 
chinery, tools, fixtures, equipmen a 
anpliances used as part of plant, 
which might thereafter be used, 
equipment thereafter required on adoy 
tion of a new process in the compan 
rendering department was sub 
mortgage.—Manufacturers Ba 
Trust Co. of St. Louis v. Lauchli, 
F.2d, 607... ¢ aS 

Under Missouri law where a mor 
gage upon a plant contains equivalen 
of an after-acquired clause, machin 
thereafter placed in plant and consti- 
tuting a part thereof becomes subject 
to mortgage.—Manufacturers Bank 
Trust Co. of St. Louis v. Lauchli, 1 
F.2d 607. ‘es 

Under mortgage of packing plant 
pressly covering all estate, right, title, 
interest, property, possession, cla 
and demand whatsoever, at law or il 
equity, mortgagee acquired an interest, 
subject to rights of conditional sellers, 
in new equipment purchased by mort- 
gagor for its rendering department un- 
der conditional sales contracts, and, if ~ 
mortgagee tendered balance due, prop- — 
erty would be freed from contracts and 
pass fully under mortgage. Mo.St.Ann. 
§ 3126, p. 1965.—Manufacturers Bank 
& Trust Co. of St. Louis v. Lauchli, 
118 F.2d 607. . 

N.Y.Sup. A provision in a real es- 
tate mortgage covering premises on 
which a hotel was to be erected and 
“all fixtures and articles of personal 
property now or hereafter attached to, 
or used in connection with, the preni--T as 
ises, all of which are covered by this — 


Q 
o 
4 


‘a ¥ ra 
mortgage”, embraced personal property 
which did not by affixation become Rare 


of realty, even though it was acqu 


hy after delivery of mortgage, where, from 
all circumstances, it clearly appeared 
that the intent was to make after-ac- 
quired personalty part of security for 
loan.—President & Directors of Man- 
-hattan Co. y. Bankers Trust Co., 29 N. 
en S:ed 211. 

2 The fact that a chattel mortgage exe- 
euted by a judgment debtor on per- 
sonalty in a hotel covered the same 
furnishings as a previously, executed 
real estate mortgage covering hotel 
Se i remises and after-acquired person- 
alty attached to or used in connection 
with premises was not inconsistent 
with a finding that personalty was 1n- 
eluded in real estate mortgage, where 
chattel mortgage, by its terms, was 
_ delivered to give effect to real estate 
mortgage with its after acquired. per- 
sonal property clause.—President & Di- 
ectors of Manhattan Co. vy. Bankers 
r RZOUNGY.o:2d. 221, 


§ 400 
owa. Where it appeared that de- 
ndant purchased house without actual 
nowledge that property was mort- 
ged, that house was of trifling value, 
t defendant tore down parts of house 
removed remainder to a lot owned 
‘him where he expended labor and 


alue of the original structure, 
t removal of house did not lessen 
ue of the mortgage security, mort- 
ee was not entitled to foreclose the 
mortgage against the house in its new 
location.—Walch vy. Beck, 296 N.W. 
80. | 

Neb. Annexations affixed to an es- 
by the owner before execution 
a mortgage, and of such a character 
apparently are calculated to be for 
the permanent use and enjoyment of 
the realty, are presumed to be in- 
tended to form a part thereof and to 
ss with the realty by the mortgage. 
—Home Savings & Loan Ass’n y. Mount 
n Baptist Church, 299 N.W. 287. 


Co.Ct. A provision, in real es- 
mortgage on apartment hotel, that 
tures and articles of personal prop- 
y attached to or used in connection 
premises were covered by mort- 
‘did not cover furniture in apart- 
. hotel.—Underwriters Trust Co. v. 
olitor, 21 N.Y.S.2d 895, modified 21 
LY.S.2d 897, 259 App.Div. 1092.- 

a. A mortgage upon a business or 
ustrial establishment embraces, 
rt of freehold, all of the fixtures, 


: § 403 
Miss. Where guaranty bank, holding 
first lien on timber and second lien on 
land, to induce county bank, holding 
first lien on land only, to extend time 
agreed that county bank should obtain 
ie rst lien on both land and timber, new 
trust deed to county bank stated that 
it was extension of first trust deed but 
did not mention timber, and new trust 
deed to guaranty bank stated that 
trust deed to county bank was first lien 
on both land and timber, the new trust 
deed to county bank was a first lien on 
both land and timber.—Albritton v. 
Williams, 198 So, 578. 


- Where original trust deed gave first 
lien on land but excepted timber, debt- 
or by executing new trust deed with- 
out reserving the timber thereby con- 
veyed the timber, since ordinarily tim- 


ber is part of the land on which _ it 
Bppaere ttn v. Williams, 198 So. 

: § 406 
C.C.A.7. Under Illinois law, on an 


i assuming grantee’s default in payment 
; of mortgage interest, he has a mere 
equity of redemption, and the mort- 
gagee becomes entitled to the posses- 
sion.—Wieboldt v. Commissioner of In- 
ternal Revenue, 113 F.2d 4 
C.C.A.F la. Florida, 


In mortgagee 


has neither title to nor right to p 


which 


sses- 
sion of mortgaged realty. Comp.Gen. 
Laws Fta.1927,/§ 5725. 


‘¥; 


vy. Mangels, 33 F.Supp. 471. 

D.C.Pa. Under Pennsylvania law, a 
“mortgage”, though in form a convey- 
ance of title, is in reality only a se- 
curity for payment of money or per- 
formance of other collateral contract, 
and mortgagee merely has a lien by 
virtue of mortgage and is not owner of 
mortgaged property.—Bailis v. Recon- 
struction Finance Corporation, 38 F. 
Supp. 721. 

Ark. A tenant or mortgagor cannot 
dispute the title of landlord or mort- 
gagee so long as he remains in pos- 
session.—Moberly v. Blackshare, 149 
S.W.2d 557. 

Ark. The naked legal title to realty 
included in a mortgage passes to the 
mortgagee, or to the trustee in a trust 
deed to make the security available for 
the payment of the debt.—Harris v. 
Collins, 150 S.W.2d 749. 

Ill. ‘Legal title’ to land of holder of 
real estate mortgage before foreclosure 
thereof was an anomalous title existing 
only as between mortgagee and mort- 
gagor and only for the limited purpose 
of securing the indébtedness, whereas 
as against every other person and for 
every other purpose mortgagor was 
owner of land.—Carter Oil Co. v. Dur- 
bin, 34 N.H.2d 407, 376 Il. 398. 

Ill.App. After breach of condition in 
mortgage by mortgagor, mortgagee is 
owner of fee in mortgaged property as 
between himself and mortgagor.—Ken- 
ny v. T. L. Arzt Foundry Co., 31 N.H. 
2d 620, 308 Dl.App. 251. 

Kan. A mortgage on real property 
is a “lien” thereon, the title remaining 
in mortgagor, and in foreclosure of 
such a mortgage title to property does 
not pass from mortgagor or hig suc- 
cessor in interest until. sheriff’s deed 
is duly issued.—Penn Mut. Life Ins. 
Co. v. ‘Littel, 111 |P.2d.1116, 153. Kan. 
530, rehearing denied 114 P.2d 312, 
153 Kan, 747. 


Me. A “mortgage” of real estate is 
a conditional conveyance by which the 
legal title is vested in the mortgagee 
immediately after delivery subject to 
defeasance upon happening of the stat- 
ed condition subsequent, and under 
statutory provision vests in the mort- 
gagee the right of possession unless 
otherwise agreed. Rey.St.1930, e. 104, 
§ 2.—First Auburn Trust Co. v. Buck, 
16 A.2d 258. ; 

Me. Whether certain land was cov- 
ered by mortgage described as ‘“‘My 
homestead farm’? was required to be 
determined by ascertaining intention 
of parties as expressed in mortgage 
in light of circumstances existing at 
time it was made.—Pierce v. Adams, 18 
A.2d 792. 

Mortgage of ‘My homestead farm” in 
a certain town, in absence of any quali- 
fying words, would be sufficiently defi- 
nite to cover the whole farm without 
further description if its location and 
the land of which it was composed 
could be ascertained.—Pierce v. Adams, 
18. A.2d 792. 


Where mortgagor operated two tracts, 
one of which had been acquired from 
her husband, as one farm, mortgage 
described land covered as ‘My 
homestead farm’ and recited that the 
land was the same land conveyed to 
the mortgagor by her husband by deed 
executed on a certain date and recorded 
in a certain place to which reference 
was made for more particular descrip- 
tion, was construable as conveying the 
entire farm, consisting of the—two 
tracts, notwithstanding reference to the 
husband’s deed conveying only one 
tract to the mortgagor, where mort- 
gagor understood that entire farm 
was included in mortgage.—Pierce y. 
Adams, 18 A.2d 792. 

N.J.Dist.Ct. A “mortgage’’ creates an 
immediate interest in the mortgaged 
premises in fee, subject to defeasance 
by payment except that the right to 
entry and possession is postponed un- 
til default.—Schmid y. Sloate, 21 A.2d 
319, 19 N.J.Mise. 481. 

Pa.Super. A mortgagor remaing the 


US Holliday v. - 
Wade, 117 F.2d 154, vacating Holliday ~ 


the debt or obligation. SDC 39.0204.— 
Federal Farm Mortg. Corporation v. 
Holm, 295 N.W. 662. 

Tex.Civ.App. Under deed of trust 
conveying “all my right, title and inter- 
est in and to” described property and 
empowering trustee to sell and to exe- 
cute good and sufficient deed to prop- 
erty followed by a covenant of general 
warranty of title, mortgagor intended 
to convey entire described property and 
not a half-interest.—Clarke v. Gauntt, 
149 S.W.2d 193, error granted. 

Wyo. Under common law, a mort- 
gagee thad something more than a 
mere lien’ and had a transfer of the 
Droperty itself and legal estate in it, 
giving him a standing at law as well 
as in equity:.—Stryker v. Rasch, 112 P. 
2d 570, rehearing denied 113 P.2d 9638. 

409 


D.C.W.Va. In West Virginia a trust 
ereditor has no estate in or right of 
possession to the trust property by 
virtue of the ordinary deed of trust 
alone, but merely a chose in action se- 
cured by the trust, which may be en- 
forced only by sale eé-the property.—In 
re Eakin Lumber Co., 39 F.Supp. 787. 

Ark. The naked legal title to realty 
included in a mortgage passes to the 
mortgagee, or to the trustee in a trust 
deed to make fhe security available for 
the payment of the debt.—Harris v. 
Collins, 150 S.W.2d 749. 

Cal.App. Under a “trust deed,’ the 
trustee obtains none of the incidents of 
ownership other than right to convey 
upon default on part of debtor in pay- 
ment of debt, and the legal estate thus 
left in_trustor or his successors en- 
titles them to possession of the prop- 
erty until their rights have been fully 
divested by conveyance made by trus- 
tees in lawful execution of the trust 
and entitles them to exercise all or- 
dinary incidents of ownership in re- 
gard to the property subject to the 
execution of the trust.—Blair v. Blair, 
112 P.2d 39. 

' § 410 

Wis. A deed given to secure obliga- 
tions of grantor to grantee was a 
“mortgage” ag between the parties and 
those having notice, and as between 
such parties, legal title remained in 
grantor and, in case of default, would 
have to be enforced like an ordinary 
mortgage.—R. F. Gehrke Sheet Metal 
gts v. Mahl, 297 N.W. 373, 237 Wis. 


§ 412 

Ark. Where mortgage to bank was 
foreclosed and realty was conveyed to 
state bank commissioner who conveyed 
it to another who conveyed it to pur- 
chaser of bank’s assets, who permitted 
former mortgagors to retain possession 
in order to accord them a liberal op- 
portunity to repurchase, and there was 
substantial evidence that occupancy by 
former mortgagors was permissive, con- 
tinued occupancy of the land by the 
former mortgagors for more than seven 
years without making repurchase wags 
not sufficient as a matter of law to es- 
tablish title by “adverse possession’’.— 
Bradshaw vy. Darby, 146 S.W.2d 547. 


Ark. A grantee of land succeeds to 
estate and occupies position of grantor, 
and takes subject to mortgage incum- 
brance on land, so that his title and 
possession are no more adverse to mort- 
gagee than were mortgagor’s title and 
possession.—_Jimerson y. Reed, 150 S. 
W.2d 747, 

The record of mortgage is notice of 
mortgage to subsequent purchaser of 
mortgaged land, and mere fact of his 
actual. possession thereof under his 
purchase for statutory limitation period 
does not bar foreclosure of mortgage. 
—Jimerson v. Reed, 150 S.W.2d 747. 

Wla. Adverse possessors, who went 
into possession after execution, deliy- 
ery, and recordation of mortgages on 
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the land, had “constructive knowledge” 
of the mortgages and did not obtain 
by ‘‘adyerse possession” title which was 
paramount to interest of mortgagee.— 
Drawdy vy. Lake Josephine Co., 1 So.2d 
Hart v. Lake Josephine Co, 1 
So0.2d 635. 

Ga. A devise of land under a duly 
recorded will gave “color of title” to 
devisees and their heirs, and by ad- 
verse possession thereunder for a_ pe- 
riod of more than seyen years they 
acquired prescriptive title superior to 
title of grantee in a security deed ex- 
ecuted by testator. Code 1932, § 85- 
407.--Blalock v. Webb, 10 S.E.2d 747. 
190 Ga. 769. 

Tex.Civ.App. Where holder of ven- 
dor’s lien notes secured by deed of 
trust went into possession of land, in 
conformity with oral agreement that 
title should be transferred to him and 
that he would hold half of oil and gas 
royalties in trust for former owner, 
there was no basis for finding of ad- 
verse possession by holder of vendor’s 
lien notes against former owner.—Mil- 
ler vy. Whittenburg, 144 8.W.2d 381, er- 
ror granted. 

Tex.Civ.App. Mortgagees and. lien- 
holders are not persons having a “right 
of action’ for the recovery of lands 
within statute providing that any per- 
son having such right against another 
who has peaceable and adverse posses- 
sion of the land must institute suit for 
the recovery of the land within ten 
years after cause of action accrues. 
Rev.St.1925. art. 5510.—Broad v. War- 
necke, 144 §.W.2d 1005, error granted. 

Where more than ten years had 
elapsed after date adverse possessors 
took possession of land which was en- 
cumbered by trust deed, but less than 
ten years had elapsed since time mort- 
gagee became record owner thereof by 
purchase from trustee at public sale, 
the possessors did not obtain title to 
the land by ‘adverse possession’ as 
against the mortgagee and his succes- 
sor in interest, since the mortgagee 
had no “right of action’ within the 
ten-year statute of limitations for re- 
covery of the land prior to the time 
sale by the trustee. Rev.St. 
1925. art. 5519.—Broad y. Warnecke, 
144 S.W.2d 1005, error granted. 

The statute relating to obtaining ti- 
tle to land by adverse possession does 
not run against mortgagee or purchas- 
er of mortgaged land under valid fore- 
closure of mortgage until the purchase 
is complete and purchaser acquires a 
right of action for recovery of the land. 
Rev.St.1925. art, 5510.—Broad v. War- 
necke, 144 S.W.2d 1005, error granted. 


Tex.Civ.App. Purchaser of lot on 
which there was a recorded trust deed 
had at least ‘‘constructive notice” of 
mortgage and took only legal title with 
right of possession, and when purchaser 
assumed possession under the right, 
she acknowledged the mortgagee’s su- 
perior title with right of foreclosure of 
existing lien, and purchaser’s posses- 
sion was not “adverse” to mortgagee, 
and limitation under 10-year statute 
could not begin to run in favor of pur- 
chaser against mortgagee so long as 
mortgagee’s acknowledged superior title 
was not lost by extinguishment of the 


mortgage lien. Vernon’s Ann.Civ.St. 
art. 5510.—Sanchez vy. Derteano, 148 & 
W.2d 982, 

Where land purchased from mort- 


gagor was subject to recorded .trust 
deed, mortgagor and mortgagee were 
not “strangers” to the purchaser who 
purchased the land with and in ac- 
knowledgment of right of mortgagor 
timely to renew the debt and procure 
extension of the lien, and so long as 
mortgage lien was timely extended 
mortgagee’s superior title and right to 
foreclose continued, and purchaser’s 
possession remained subservient to 
mortgagee’s right, and purchaser could 
not obtain title to the land by ‘“ad- 
verse possession”. Vernon’s Ann.Civ. 
St. art. 5510.—Sanchez vy. Derteano, 148 
S.W.2d 982, 

Wyo. A mortgagee’s right to fore- 
close, with right to acquire title in 
~ connection therewith, exists as against 
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the world, including an adverse pos- 
sessor who goes into possession after 
execution of the mortgage, during stat- 
utory 10-year period after due date of 
the mortgage. Rey.St.1931, §§ 89-406, 
89-408, 89-409.—Stryker v. Rasch, 112 
ot 570, rehearing denied 113 P.2d 

Adverse possession of mortgaged 
land commenced after execution of 
mortgage is initiated against the mort- 
gagee immediately if the adverse pos- 
sessor has no actual or constructive 
knowledge of existence of the mort- 
Bage. Rev.St.1931, §§ 89-406, 89-408, 
89-409.—Stryker v. Rasch. 112 P.2d 
570, rehearing denied 113 P.2d 963. 

In determining when adverse pos- 
sesslon was initiated against mort- 
gagee, the adverse possessor had ‘“con- 
structive knowledge’ of existence of 
mortgage which wag recorded prior to 
date adverse possessor initiated his 
possession. Rev.St.1931, §§ 89-406, 89- 
408, 89-409.—Stryker v. Rasch; 112 P. 
2d 570, rehearing denied 113 P.2d 963. 

The manifest purpose of the law re- 
lating to “adverse possession” is to 
establish title good against all legiti- 
mate rights and title formerly held by 
others but forfeited by reason of ad- 
verse possession, regardless of wheth- 
er such rights are founded upon mere 
lien, such as a mortgage, upon title 
for limited purpose, such as security 
deed, or upon absolute and uncondi- 
tional title. Rev.St.1931, § 89-406— 
Stryker v. Rasch, 112 P.2d 570, re- 
hearing denied 113 P.2d 963. 

Title by adverse possession is, at 
least in absence of circumstances show- 
ing the contrary, initiated against a 
mortgagee from the time when hostile 
and exclusive possession is taken of the 
property. Rev.St.1931, §§ 89-406, 89- 
408, 89-409.—Stryker v. Rasch, 112 P. 
2d 570, rehearing denied 113 P.2d 963. 

Where possession of adverse posses- 
sor commences after execution of re- 
corded mortgage, the mortgagee may 
commence action to foreclose within 
time permitted by statute, that is, 
within ten years after mortgage be- 
comes due, and if he does so, at least 
if he makes the adverse possessor a 
party, previous adverse possession can- 
not deprive him of his fights, and 
cannot again be initiated against him 
until he is entitled to a deed under 
foreclosure, and the mortgagee cannot, 
as against adverse possessor extend 
time for payment and for foreclosure 
after adverse possession hag been 
initiated. Rev.St.1931, §§ 89-406, 89- 
408, 89-409.—Stryker v, Rasch, 112 P. 
2d 570, rehearing denied 113. P.2d 963. 

The rights of a mortgagee who fore- 
closes under power of sale are the same 
against an adverse possessor as rights 
of a mortgagee who forecloses by ac- 
tion.  Rev.St.1931, §§ 89-406, 89-408, 
89-409.—_Stryker v. Rasch, 112 P.2d 
570, rehearing: denied 113 P.2d 963. 

Where recorded mortgage was. ex- 
ecuted in 1921 to secure indebtedness 
due at least by 1922, and adverse pos- 
sessor of mortgaged land took pos- 
session in 1928 and remained in ad- 
verse possession for 12 years, the pos- 
sessor obtained title by “adverse pos- 
session” which was valid against the 
mortgagee in absence of proof that 
mortgage indebtedness was extended 
prior to time adverse possessor took 
possession, so that mortgagee had not 
had the statutory 10-year period after 
due date of mortgage within which to 
foreclose the mortgage. MRev.St.1931, 
§§ 89-406, 89-408, 89-409.—Stryker v. 
Rasch, 112 P.2d 570, rehearing denied 
113 P.2d 963. 


Wyo. The right of a mortgagee to 
interrupt adverse possession during 
time that right to foreclose exists op- 
erates in the nature of an exception 
to the rule that adverse possession 
ripens into title during the prescrip- 
tive period.—Stryker v. Rasch, 113 P. 
2d 963, denying rehearing 112 P.2d 
570. 

In action to quiet title where plain- 
tiff made out a prima facie case show- 
ing title in himself by adverse pos- 
session, burden then devolved on the 
mortgagee to show that he still had 


§ 416 


lawful right to foreclose mortgage on 


premises.—Stryker vy. Rasch, 113 P.2d 


963, denying rehearing 112 P.2d 570. 


§ 416 

Ala. Mortgagor had legal duty to 
pay state and county taxes on the 
mortgaged realty and was personally 
indebted to the state and county there- 
for, and hence mortgagor’s successor 
in possession and ownership by re- 
demption of realty from tax sale at 
which realty was purchased by the 
state could not defeat the lien of the 
mortgage, since one cannot acquire a 
title through his own default to the 
prejudice of the mortgagee, and cannot 
take advantage of his own breach of 
duty.—Griflin Lumber Co. y. Neill, 200 
So. 415, 240 Ala. 573 

Since municipal improvement assess - 
ments are not personal obligations of 
either the mortgagor or the mortgagee, 
“estoppel” would not arise because of 
nonpayment of those assessments by 
one who acquired the mortgagor’s equi- 
ty of redemption, and he had the same 
right to purchase the realty from the 
city which had purchased the realty 
at sale to enforce lien for improvement 
assessments, since he owed no duty to 
the mortgagee to pay the assessments. 
—Griffin Lumber Co. v. Neill, 200 So. 
415, 240. Ala. 573. 

One who acquired mortgagor’s equity 
of redemption, and who purchased 
mortgaged realty from the city which 
had purchased the realty at sale to 
enforce lien’ of improvement assess- 
ments, was not bound by mortgagor’s 
covenant to pay municipal improve- 
ment assessments, and stood in no 
such relation to the mortgagee as to 
disqualify him to purchase the city’s 
title—Griffin Lumber Co. v. Neill, 200 
So. 415, 240 Ala. 573. 


Ark. Mortgagees’ failure despite 
knowledge of circumstances, to pay 
taxes, redeem from sale to drainage 


district, or purchase from drainage dis- 
trict after expiration of period of re- 
demption, showed gross negligence or 
intent to abandon any claim to the 
land, as respects mortgagees’ rights 
against mortgagor’s father who pur- 
chased from the drainage district.— 
Moberly vy. Blackshare, 149 S.W.2d 557. 

Evidence held to authorize finding 
that there was no collusion between 
mortgagor and mortgagor’s father with 
respect to father’s purchase of mort- 
gaged premises from drainage district 
after sale to drainage district for taxes, 
as respects mortgagees’ rights against 
father.—Moberly v. Blackshare, 149 8S. 
W.2d: 557. 

Ark. A purchase of land by mort- 
gagee thereof from levee district, which 
purchased it at tax sale, will not be 
treated as redemption, where it is 
clearly shown that parties had agreed 
to settlement involving acquisition of 
mortgaged property by mortgagee.— 
Person v. Miller Levee Dist., 150 S.W. 
2d 950. 

Fla. Where one who leased land 
from mortgagors with consent of mort- 
gagee redeemed land from sale under 


.tax certificate pursuant to agreement 


with mortgagors that lessee should have 
such lien as he would have had by pur- 
chase of tax sale certificates, but mort- 
gagee was not a party to such agree- 
ment, the statutory lien for taxes was 
wiped out by the lessee’s redemption 
and a contractual equitable lien was 
created by the agreement which was 
subordinate to contract lien evidenced 
by prior mortgage.—Wells v. Davis, 198 
So. 838. 

Ga. Where owner of realty, who al- 
lowed taxes thereon to become delin- 
quent and realty to be sold at tax sale, 
entered into a conspiracy with her 
daughter to defeat outstanding se- 
curity deed to realty and, through 
fraudulent representations made in 
pursuance of the conspiracy, caused 
holder of security deed to fail to re- 
deem realty from tax sale within re- 
demption period, and daughter ac- 
quired from purchaser at tax sale an 
option to purchase tax title to realty, 
equity would grant relief to holder 
against exercise of such option, where 
purchaser at tax sale was willing to 
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‘accord holder privilege of redemption 
but for option contract. Code, § 92- 
-8105.—Horton y. Johnson, 15 S.H.2d 
«6605. 
- Where another than owner of realty 
sold for taxes held an option to ac- 
quire from purchaser at such tax sale 
él + tax title thereto for benefit of owner, 
pursuant to a conspiracy to defeat 
outstanding security deed, after legal 
period for redemption from such tax 
sale had expired, holder of outstand- 
ing security deed to such realty, who 
by grace of purchaser at tax sale was 
accorded privilege of redeeming realty 
from tax sale, was likewise entitled 
o relief in a court of equity. Code, 
; a een v. Johnson, 15 S8S.E. 
d 5. 
~~ - Where owner of realty bound to pay 
ot taxes thereon allowed realty to go to 
a third person at a tax sale, and such 
owner, through fraud practiced on 
holder of outstanding security deed, 
later acquired tax title thereto after 
expiration of period for redemption 
of realty from tax sale, effect thereof 
- was to place title conveyed by tax sale 
- back into such owner, subject to se- 
eurity deed.—Horton v. Johnson, 15 
$.B.2d 605. ) 
Ga. A person having no title to 
operty, or having title subject to a 
; perior mortgage lien, and creating a 
junior mortgage lien on property, and 
making an express or implied repre- 


Towa. The law does not permit a 
_ junior mortgagee to acquire a tax title, 
“and thus defeat prior liens upon the 
jJand.—Koch v. Kiron State Bank of 
Kiron, \297 N.W. 450. 

Generally, one who is under obliga- 
tion to pay taxes on land, such as a 
otenant, a lessee, a life tenant, a mort- 
sagor, or mortgagee, cannot strengthen 
his title thereto by buying in the tax 
itle when property is sold ag a con- 
quence of his omission to make such 
payment, and in such case sale will 
erely operate as a payment of taxes 
d title will be the same as it was 
before the sale except that lien for 
taxes is discharged, and effect of such 
principle cannot be evaded by person 
inder obligation to pay the taxes by 


Kiron, 297 N.W. 450. 
} There a grantee, to whom land was 
conveyed on condition that he pay 
plaintiffs certain sums within one year 
after death of grantors, mortgaged 
land to a bank, and stopped paying 
taxes on land, and land was later sold 
at a tax sale, and bank after filing a 
release of its mortgage bought the land 
from ‘holder of tax deed, bank could 
not claim that it was not under such 
obligation to pay taxes or to redeem 
as to disqualify bank from acquiring 
title. since bank could not by failure 
to pay taxes or to redeem acquire a 
ax title destructive of liens of plain- 
tiffs—Koch v. Kiron State Bank of 
Kiron, 297 N.W. 450. 


While ordinarily a tax deed creates 
a new title by independent grant from 
the government, where transaction is 
but a subterfuge and a wrongful con- 
spiracy between holder of tax certifi- 
cate and one under obligation to pro- 
tect against tax title by which the lat- 
ter divests himself of his mortgage 
liens, or otherwise avoids his obliga- 
tion, the tax title secured by him is 
void and passes no_ title—Koch vy. 
Kiron State Bank of Kiron, 297 N.W. 
450. 

Where a grantee, to whom land was 


’ conveyed on condition that ‘the pay 
, plaintiffs certain sums within one year 
after death of grantors, mortgaged 
4 jand to a bank and stopped paying 


taxes on land, and land was later sold 
at a tax sale and bank after filing a 
release of its mortgage bought the land 


—Koch 
297 N.W. 450. 

The general rule that one can con- 
vey as good a title as he holds is sub- 
ject to exception that the disqualifica- 
tion of a junior mortgagee to acquire 
the land from holder of tax deed and 
thus Cestroy prior lien rests upon prin- 
ciple that junior mortgagee is under 
legal and moral duty to pay the taxes 
and cannot build a title on its own de- 
fault or neglect of duty.—Koch vy. 
panes State Bank of Kiron, 297 N.W. 

Where a grantee, to whom land was 
conveyed on condition that he pay 
plaintiffs certain sums within one year 
after death of grantors, mortgaged 
land to a bank and stopped paying 
taxes on land, and land was later sold 
at a tax sale, bank could pay the taxes 
and make redemption, on issue wheth- 
er bank was disqualified to procure a 
tax title adverse to plaintiffs by filing 
a release of its mortgage and buying 
the land from holder of tax deed.— 
Koch v. Kiron State Bank of Kiron, 
297 N.W.. 450. 

Where a grantee, to whom land was 
conveyed on condition that he pay 
plaintiffs certain sums within one year 
after death of grantors, mortgaged 
the land to a bank and stopped paying 
taxes on the land, and land was later 
sold at tax sale, the bank having right 
to receem was disqualified to procure 
a tax title adverse to plaintiffs—Koch 
v. Kiron State Bank of Kiron, 297 N. 
W. 450. 


La.App. Where mortgagee and mort- 
gagor agreed that mortgagee could 
purchase judgments against mortgagor, 
which, through process of recordation, 
had ripened into judicial mortgages, 
and that redemption of realty could 
be effected within one year on reim- 
bursement of mortgagee for funds ex- 
pended in purchasing judgments and 
on payment of balance due on loan, 
and mortgagor did not, within one 
year, or at any time thereafter, tender 
amount due to mortgagee, nor did 
mortgagor, though he knew a few 
weeks after consummation of redemp- 
tion agreement that mortgagee had 
taken a conveyance of the realty in 
question from the mortgagor’s grantor 
on discovery that mortgagor’s deed had 
not been registered in the _ records, 
make any protest until ten years later, 
mortgagor would not be recognized as 
the true and lawful owner of the 
realty, or, in the alternative, be given 
a judgment against his grantor in the 
amount of the purchase price paid to 
his grantor.—Shell y. Peoples 
3 So.2d 475. 

Mich. Generally, one whose title is 
obtained from an execution purchaser 
is in such privity with the defendant 
in execution that if the latter has 
mortgaged the land he eannot let it 
be sold for taxes and bid it in so as 
to cut off the mortgagee’s rights, nor 
can he cut them off by taking tax 
leases.—Jacobsen v. Nieboer, 299 N.W. 
830, 299 Mich. 116. 


The rule that as between the state 
and the original owner, title to land 
sold for non-payment of taxes becomes 
absolute in the state and a third-party 
purchaser under a tax deed acquires 
a clear and unincumbered title, does 
not apply as against the mortgagee 
when the mortgagor is the purchaser 
of the tax deed, and in sguch event 
the mortgagor-purchaser has in- effect 
redeemed the land from the tax yale 
and the mortgage remains in full force 
as between mortgagor and mortgagee. 
Pub.Acts 1939, No. 244, § 7.—Jacobsen 
Vv. Pauanc? 299 N.W. 830, 299 Mich. 
116. 

Where mortgagors expressly mort- 
gaged and warranted to mortgagees ti- 
tle to land described in mortgage con- 
taining usual covenant by mortgagors 
to pay all taxes and at time mort- 
gage was executed mortgagors were in 
default in payment of taxes and land 
was sold to state without knowledge 
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gage 

consider’ that mortgagors | € 
land when they exercised their right as 
former owners to match highest bid 
at scavenger sale and mortgagors were 
“estopped” from claiming that mort- 
gage lien was cut off. Pub.Acts 1939, 
No. 244, 7.—Jacobsen v. Nieboer, 
299 N.W. 830, 299 Mich. 116. i 

Utah. Where mortgagors permitted 
mortgaged land to be sold to the coun- 
ty for taxes, but subsequently obtained 
and recorded quitclaim deed from the 
county, such deed did not convey title 
free and clear of the mortgage—Gig- 
liotti v. Albergo, 115 P.2d 791. 

Wyo. A second mortgagee has a 
right to buy prior mortgage and step 
into exact shoes of first mortgagee, and 
has right to buy the property from a 
first mortgagee who has purchased 
property at sale foreclosing first mort- 
gage.—Carpenter & Carpenter v. King- 
ham, 109 P.2d 463, modified and re- 
hearing denied 110 P.2d 824. 

A holder of second mortgage, after 
he had been paid in full, would be simi- 
lar to a “naked trustee’ and would 
have same right which he had before 
mortgage was paid off to acquire a title 
to property which was independent of 
the title which he held as naked _trus- 
tee.—Carpenter & Carpenter v. King- 
ham, 109 P.2d 463, modified and re- 
hearing denied 110 P.2d 824. 

Wyo. A mortgagee holding an in- 
ferior lien has right to purchase a 
superior lien, or purchase property 
under such superior lien, without be- 
coming a trustee for benefit of mortga- 
yor, notwithstanding that mortgagee 
has gone into possession of mortgaged 
property.—Carpenter & Carpenter vy. 
Kingham, 110 P.2d 824, modifying and 
denying rehearing a0 P.2d 463. 
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Pa.Com.Pl. When a contract for ad- 
vances, or for assumption of future ob- 
ligations, accompanies a mortgage, such 
contract, to be valid, need not be placed 
of record or expressly referred to in 
the mortgage.—Petition of Mancuse, 41 
Lack.Jur. 121. 

§ 425 


Pa.Com.Pl. The mortgage given by 
a decedent in his lifetime is a lien on 
the property pledged, even though it 
was not recorded until after decedent’s 
death and even though no proceedings 
for its enforcement were instituted 
within a year thereafter, at least 
where no innocent parties have been 
affected by the delay in recording.— 
Marks v. Morrison, 41 D. & C. 669, 55 
York 29. | 

§ 427 

La. The failure to reinscribe a mort- 
gage within ten years from date of its 
original inscription affects neither the 
existence of the mortgage nor its rank 
as between the parties thereto. Rey. 
Civ.Code, art. 3369.—State ex rel. Pick- 
ett v. Bullock, 2 aa 209, 197 La. 776. 
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§ 

_D.C.Md. The general equitable prin- 
ciple that a specific equity in property 
is superior to a subsequent general 
judgment lien could not avail against 
specific Maryland statute providing 
that no mortgage for future advances 
shall be valid unless amounts of future 
advances and the times when they are 
to be made shall be specifically stated, 
and a mortgage not complying with 
statute would create no lien upon prop- 


erty. Code Pub.Gen.Laws Md.1924,. 
ay 66, § 2.—In re Shapiro, 34 F.Supp. 
: § 429 
Va. A judgment is a lien on eyery 


piece or parcel of land owned by the 
judgment debtor, whereas the | lien 
created by a deed of trust is confined. 
to the specific land described therein. 
—Boggs v. Fatherly, 13 S.8.2d 298. 


§ 431 
A mortgage has been “satis- 


Utah. 
fied’? when it has been terminated and 


contract on which it was based has 
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been rescinded, and full satisfaction 
may be received in other modes than 


by payment of money.—Swaner Vv. 
Union Mortg. Co., 105 P.2d 342. 


Baad 

__N.¥.App.Div. Where a certain certif- 
icate was issued against a first mort- 
gage at a time when it was affirmative- 
ly established that no other certificate 
had issued against a subsequent mort- 
gage or a consolidation of the first 
mortgage with another, the acts of the 
trustee subsequent to the issue of other 
certificates had no effect on their pri- 
ority or validity.—In re Curtiss’ Estate, 
25 N.Y.S.2d 819, 261 App.Div. 964. 

N.Y.Sup. Under participation agree 
ment, which provided that owner of 
senior interest in mortgage should have 
all the rights of any holder of bond 
and mortgage and exclusive right to 
foreclose and receive proceeds of sale, 
but that owner of junior interest 
should have right to accounting for all 
moneys received in excess of ownership 
of senior interest, the rights incident 
to ownership of the bond and mortgage 
included power to extend mortgage on 
any terms that did not diminish se- 
curity of junior interest, and only lia- 
bility of senior interest was that of 
accounting to junior interest for any 
excess received above -amount due to 
senior interest——Pink v. New York 
State Teachers Retirement System, 25 
N.Y.S.2d 350. 

Under participation agreement giving 
owner of senior interest in bond and 
mortgage exclusive right to foreclose 
and receive proceeds and giving owner 
of junior interest right to accounting 
for moneys received interest in excess 
of senior interest’s ownership, owner 
of senior interest had power to extend 
maturity of bond and mortgage and to 
reduce rate of interest payable for ex- 
tended period.—Pink v. New York 
State Teachers Retirement System, 25 
N.Y.S.2d 1350. 

Where participation agreement re- 
specting bond and mortgage provided, 
as to certain amortization payments 
provided for in extension agreement 
executed at same time, that “said pay- 
ments on account of principal are to 
be applied to the subordinate interest 
until same is liquidated, and thereafter 
said payments are to be applied toward 
the reduction of the prior interest’, 
and thereafter owner of the senior in- 
terest entered into an agreement with 
property owner for extension of the 
mortgage and reduction of the interest 
rate, the right of owner of junior in- 
terest to receive “said payments” was 
limited to the amortization payments 
made under the original extension 
agreement and did not extend to pay- 
ments provided fer in the subsequent 
extension agreement.—Pink v. New 
York State Teachers Retirement Sys- 
tem, 25 N.Y.S.2d 350. 


To deprive the senior interest of a 
right which ordinarily would be a 
natural consequence of a participation 
agreement, there should be clear_and 
direct language—Pink vy. New York 
State Teachers Retirement System, 25 
N.Y.S.2d 350. 

Wash. The holders of several notes 
secured by a single mortgage may 
stipulate ag to priority rights.—Rob- 
bins vy. Wilson Creek State Bank, 105 
P.2d 1107. 


§ 444 

Ariz. Where employer’s property is 
being sold under an execution, attach- 
ment or similar writ, the priority of 
wage claims does not displace a prior 
existing lien or mortgage but does take 
precedence over claim of unsecured 
creditor. Code 1939, §§ 62-213, 62-215. 
—Pryor v. Pryors, 110 P.2d 229. ; 

Ark. Where part of consideration 
for conveyance of land was grantee’s 
undertaking to support grantor, a 
mortgage of land by grantee, wherein 
grantor joined, as security for loan to 
grantee was a valid lien upon land 
prior to a mortgage subsequently exe- 
cuted by grantee’s successor in title 
and enforceable to extent of debt se- 
cured thereby by assignee of one who 
had acquired mortgage by assignment, 
and was also entitled to subrogation 
thereunder by reason of having paid 


MORTGAGES 


the debt secured thereby.—Blackburn 
v. White, 147 S.W.2d 7. 

N.Y¥.Sup. The lien of mortgage given 
by applicant for old age assistance to 
county commissioner of public welfare 
to secure amounts paid for old age as- 
sistance would be postponed as to fu- 
ture advances to give priority to a sub- 
sequent mortgage executed by appli- 
cant, since neither’ mortgage given to 
county commissioner of public welfare 
nor Public Welfare Law imposed any 
contractual or statutory obligations up- 
on commissioner to make advances to 
mortgagor. Public Welfare Law, § 
124-e.—Catskill Nat. Bank & Trust Co. 
vy. Saxe, 24 N.Y.S.2d 82, 175 Misc. 501. 

Pa.Com.Pl. Upon distribution by 
sheriff after sheriff's sale, where a judg- 
ment has been confessed of record, and 
subsequently another lien, a mortgage, 
is obtained and filed by another -credi- 
tor, and where the debt represented by 
the prior lien is then paid off, but the 
lien is preserved of record to protect 
against “future advances’, and where 
such advances are then made, such ad- 
vances may not take priority over the 
mortgage, in the ‘absence of an agree- 
ment of record filed prior to the subse- 
quent lien.—Walton vy. Abbott, 57 
Montg. 1. 


§ 448 

C.C.A.N.Y. Under New York Lien 
Law requiring building lean mort- 
gages subsequent to beginning of im- 
provement, in order to have priority, 
to contain covenant that proceeds 
would be received as trust fund to be 
applied first to payment of cost of 
improvement, ‘improvement” includes 
not only work done, but also materials 
furnished for permanent improvement 
of real property, and the time at which 
materials are being furnished is the 
time at which improvements are being 
made. Lien Law N.Y. § 13.— 
Kyser v. MacAdam, 117 F.2d 232. 

The New York Lien Law requiring 
building loan mortgages subsequent to 
beginning of improvement, in order to 
have priority over mechanics’ liens, to 
contain covenant that proceeds would 
be received as trust fund to be applied 
first to payment of cost of improvement 
was applicable though proceeds of 
mortgage were paid directly to chief 
contractor, who actually applied them 
against cost of the improvement. Lien 
Law N.Y. § 13, subds. 2-5.—Kyser v. 
MacAdam, 117 F.2d 232. 


§ 452 

Ga. The lien recognized by statute 
providing that tenant in common re- 
ceiving more than his share of rents 
and profits is liable therefor as agent 
or bailee of cotenant, and making the 
claim for such indebtedness superior to 
liens placed on his interest by tenant 
in possession receiving profits, is su- 
perior to a materialman’s lien and to 
a mortgage but is inferior to a_se- 
eurity deed. Code 1933, § 85-1004— 
Bank ,of Tupelo v. Collier, 14 S.H.2d 
59, 191 Ga. 852. 

A tenant in common who to protect 
his interest pays taxes and street im- 
provement assessments on common 
property, is in equity entitled to a lien 
against interest of cotenant for his 
share of such taxes and assessments, 
which lien has the same priority as 
taxes and assessments paid, and liens 
of taxes and street improvement as- 
sessments being superior to a security 
deed, lien of tenant in common for re- 
imbursement from cotenant is also su- 
perior to a security deed given by co- 
tenant. Code 1933, §§ 85-1004, 92- 
5707.—Bank of Tupelo vy. Collier, 14 S, 
W.2d 59, 191 Ga. 852. 

La. Where the only transactions of 
record affecting title to land at time 
of mortgage were patent from United 
States, tax sale in the name of pat- 
entee’s heirs, monition proceeding con- 
firming tax purchaser’s title, sale im- 
porting valid consideration from tax 
purchaser to mortgagors’ ancestor, and 
judgment in succession proceeding 
sending mortgagors’ widow and heirs 
into possession, mortgagee and pur- 
ehaser at foreclosure sale were protect- 
ed against claim of patentee’s heirs.— 
Skannal v. Hespeth, 198 So. 661, 196 
La. 87. 


§ 470 


.N.Y.Sup. Where second mortgage 
given by corporation developing resi- 
dential settlement was delivered after 
corporation filed declaration containing 
covenants providing for maintenance 
assessments, lien of second mortgage 
must be held subject and subordinate 
to such covenants.—Kennilwood Own- 
ers’ Ass’n v. Kennilwood, Inc., 28 N.Y. 
$.2d 239, affirmed 28 N.Y.S.2d 154, 262 
App.Div. 750. 

Pa.Super. A _ lease, executed by @ 
mortgagor after execution of a mort- 
gage, is subject to the mortgage, and on 
foreclosure for default it is extin- 
guished.—Peoples-Pittsburgh Trust Co. 
Eden aye 15 A.2d 711, 141 Pa.Super. 


Wash, Optional advances, made by 
mortgagee to mortgagor under real es- 
tate mortgage with actual knowledge 
of intervening incumbrance on mort- 
gaged property, are made subject to 
such incumbrance.—HIlmendorf-Anthony 
Co. v. Dunn, 116 P.2d' 253, 

Advances by mortgagee to mortga- 
gors for purpose of putting dwelling- 
house being constructed on mortgaged 
premises by mortgagors in saleable 
and rentable condition after mortga- 
gors’ abandonment of work thereon 
held made voluntarily in exercise of 
option under mortgage, not pursuant 
to mandatory duty of mortgagee to do 
whatever was reasonably necessary to 
protect mortgaged premises or put 
property in tenantable condition, so 
that lien for amount advanced was in- 
ferior to lien of second mortgage, of 
which mortgagee knew at time of mak- 
ing advances, though second mortgage 
was given to secure pre-existing obli- 
gation of mortgagors.—El]mendorf-An- 
thony Co. v. Dunn, 116 P.2d 253. 


§ 457 

D.C.Md. That mortgage for future 
advances which did not comply with 
Maryland statute was recorded did not 
make mortgage, which was not merely 
defective in form but was contrary to 
law, a superior lien as against subse- 
quent judgment creditors, as against 
contention that such subsequent credi- 
tors had constructive notice of the 
mortgage by its recording and could 
have learned the true situation by in- 
quiry. Code Pub.Gen.Laws Md.1924, 
art. 66, § 2.—In re Shapiro, 34 F.Supp. 


U3. 
§ 458 

Kan. Where deed conveyed land tu 
first grantee for and during her nataral 
life and in fee to issue of her body liv- 
ing at her death and their heirs and 
assigns, the contingent interest of first 
grantee’s son was subject to sale on 
execution, and, where execution pur- 
chaser had certificate of purchase coy- 
ering such contingent interest, when 
inortgage was executed covering land 
when redemption was not made, the 
mortgage did not constitute paramount 
lien upon the contingent interest for- 
merly held by such son.—Jonas v. 
Jones, 109 P.2d 211, 153 Kan. 108. 


_§ 464 / 
Mo. Parties in interest may, upon 
a sufficient consideration, make an 


agreement by which a junior lien on 
real estate may be given precedence 
over a superior incumbrance, but, with- 
out clear and overwhelming testimony, 
no court should transpose the equities 
of the parties in such a case.—Sinclair 
Refining Co. v. Wyatt, 149 S.W.2d 358. 

N.Y.Sup. An agreement by majority 
of owners of parcels in residential set- 
tlement subordinating covenants im- 
posing maintenance assessments to 
mortgage given by developing corpora- 
tion after it filed declaration contain- 
ing covenants was not void on theory 
that power given in declaration and 
deed from developing corporation to 
alter or annul covenants was _ limited 
to alteration or annulment affecting all 
parcels, in view of provision permitting 
annulment or alteration without consent 
of owner or owners of any adjacent 
premises.—Kennilwood Owners’ Ass’n 
v. Kennilwood, Inc., 28 N.Y.S.2d 2389, 
affirmed 28 N.Y.8.2d 154, 262 App. 
Div, 750. 

§ 470 


D.C.Md. Incidental expenses incurred 
by a purchaser of realty in addition 
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» to purchase price to be paid to vendor 

le is not properly considered as part of 
the ‘purchase money” for the proner- 

Bye ty within Maryland statute providing 
ai that a purchase-money mortgage shall 
be preferred to any previous judgment 
or decree for payment of money which 


may have been obtained against pur- 
ehaser. Code Md.1924, art. 66, § 4.— 
In re Shapiro, 35 F.Supp. 579. 


The only preferential status of a pur- 
chase-money mortgage over an_ ordi- 
nary mortgage under Maryland law is 
that the purchase-money mortgage 1s 
preferred to any previous judgment or 
7 hi decree for payment of money which 
-. may have been obtained against the 
purchaser. Code Md.1924, art. 66, § 4. 
Pee tnere- Shapiro, o> E.Supp.,579. 

Iowa. Generally, a purchase money 
mertgage, made at the time of con- 
-veyance of property to mortgagor and 
as part of the transaction, is entitled 
_ to preference over all other existing 
judgments or other obligations of mort- 
gagor.—In re Lewis’ Dstate, 298 N.W. 
842, 230 Iowa 694. 

The priority of a purchase money 
mortgage does not depend on whether 
the mortgage runs to the vendor, as 
mortgagee, or to a third person, who 
as a part of the same transaction, ad- 
vances the purchase money.—In re 
Lewis’ Estate, 298 N.W. 842, 230 Iowa 


694. 

ari § 474 
Ark, Where mortgages on farm and 
farm equipment were taken in good 
$y faith by the mortgagees without no- 
Y tice that the mortgagor had practiced 
| fraud in acquiring title thereto, they 
- would be protected to extent of their 
loans with  interest—Henderson Vv. 
Josey, 150 S.W.2d 48. 
 Cal.App. Where lender in good faith 
took trust deed as security for loan 
without notice of any defect in her 
_trustors’ title, the lender was an ‘‘inno- 
cent encumbrancer for value’? and with- 
out notice, and her security was a 
ralid and binding obligation not sub- 
ect to collateral attack by creditors of 
he trustors.—Cook v. Huntley, 112 P. 
2d 889. : 
-. La. Whether consideration recited in 
act of sale to mortgagors’ ancestors 
affect rights of 


in dealing with the nroperty.—Skannal 
vy. Hespeth, 198 So. 661, 196 La. 87. 


in someone other than the record own- 
er, one intending to become a mort- 
-— gagee must inquire of the occupant and 
ascertain the rights under which he 
holds, and if he does not make such in- 
_ quiry he is charged with notice of 
- faets which the inquiry, if made, would 
have revealed, but where possession is 
that of the record owner, the intending 
mortgagee is relieved of any such duty, 
and his mortgage is valid as against 
the equitable owner whose contract to 
- purchase remains unrecorded.—Rapine 
ae Harvey, 16 A.2d 822, 128 N.J.Hq. 

1 3 


-N.Y.Sup. Under statute’ providing 
‘that conveyance not recorded is void 
as against any subsequent “purchaser” 
in good faith and ‘tor valuable con- 
sideration, subsequent purchasers and 
mortgagees are protected but not judg- 
ment ereditors, and a mortgage is a 
“conveyance” within statute. Real 
Property Law, § 291.—Blum y. Kramp- 
eu ner, 28 N.Y.S.2d 62, affirmed 27 N.Y.S. 
me 2d 1000, 261 App.Div. 989, reargument 
; eee 28 N.Y:S.2d 707, 262 App.Div. 
756. 


8 478 

Mo. One for whom his father pur- 
chased past-due trust deed, subject on 
its face to county school fund mrt- 
gage, after being told of release of such 
mortgage on margin of record thereof 
and execution of new mortgage on same 
land for same amount and making per- 
sonal investigation.at recorder’s office, 
with belief that county court had Sir- 
reyocably blundered in releasing old 
mortgage, was not innocent party, and 
hence not entitled to judgment quieting 
title to land in him after his. purchase 
thereof at sale on foreclosure of trust 


deed.—Greenfield y. Petty, 145 


_N.J.Ch. Where possession of land is , 


367. : My ines be? 
N.J.Ch. Where vendor was in open, 
notorious, and unequivocal occupation 
of land at time of execution and deliv- 
ery of mortgage to defendants, and 
Dlaintiffg were not in fossession and 
their contract to purchase was not re- 
corded, there was nothing to put de- 
fendants on notice requiring an investi- 
gation or inquiry, and their mortgage 
Was valid as against plaintiffs —Rapine 
Vans 16 AL2d. 8225. 128. N. dL. 
437. 


§ 479 

Cal.App. Constructive notice of sery- 
ice of notice of rescission in which 
plaintiff asserted that a recorded con- 
veyance theretofore executed by plain- 
tiff to defendant was of no force or 
effect was notice of all the contents of 
the writing, and it was not necessary 
for the court to find that codefendant, 
named as beneficiary in trust deed con- 
veying realty as security for loan made 
to defendant by codefendant, had ac- 
tual notice of the various grounds for 
rescission set forth in the notice of 
rescission. Civ.Code, § 1213.—Dreifus 
vy. Marx, 104 P.2d 1080. 


§ 

Fla. Actual, open, visible and ex- 
clusive possession of property by one 
other than the mortgagor at time prop- 
erty is mortgaged is sufficient to put 
the mortgagee on notice to inquire as 
to rights of occupants.—Williams v. 
Markey-Harmon Co., 198 So. 825. 

Where mortgagor under unrecorded 
contract sold part of a tract of land to 
purchaser who immediately went into 
possession. and commenced improve- 
ments and before deed was recorded 
mortgagor mortgaged tract, including 
the part sold, to mortgagee whose rep- 
resentative went upon property and ob- 
served that some work was being done 
but made no inquiry and mortgage was 
immediately recorded, purchaser’s pos- 
session was sufficient to put mortgagee 
on notice and the rights acquired by 
purchaser under purchase contract were 
superior to rights of mortgagee.—Wil- 


Pree v. Markey-Harmon Co., 198 So. 
N.J.Ch. Where possession of land is 


in someone other than the record own- 
er, one intending to become a mort- 
gagee must inquire of the occupant and 
ascertain the rights under which he 
holds, and if,he does not make such in- 
quiry he is charged with notice of facts 
which the inquiry, if made, would have 
revealed, but where possession is that 
of the record owner, the intending 
mortgagee is relieved of any such duty 
and his mortgage is valid as agains 
the equitable owner whose contract to 
purchase remains unrecorded.—Rapine 
ered 16 A.2d 822, 128 N.J.Ha. 


_Wyo. A mortgagee should take no- 
tice of the rights of a person who 
is in possession of mortgaged premises 
at time the mortgagee takes the mort- 
gage.—Stryker v. Rasch, 112 P.2da 570. 
Rehearing denied 113 P.2d 963. 

§ 486 

Gal.App. The recording of a notice 
of rescission in which plaintiff assert- 
ed that a recorded conveyance there- 
tofore executed by plaintiff to defend- 
ant was of no force or effect gave to 
codefendant, named as beneficiary in 
trust deed conveying realty as security 
for loan made to defendant by code- 
fendant, constructive notice of con- 
tents of notice of rescission which was 
plaintiff's imitial step in  rescissory 
proceedings to nullify alleged fraudu- 
lent transaction. Civ.Code, §§ 1158, 
nay 1215.—Dweifus v. Marx, §04 P.2d 

Ga. Though an unrecorded attor- 
ney’s lfen is good as against’ the client 
and his existing creditors, it must’ be 
recorded within 380 days to have priori- 
ty over bona fide purchasers or liens 
of subsequent mortgage or judgment 
creditors. Code 1933, § 9-613, subds. 
3, 4.—Johnson v, Giraud, 13 §.H.2d 365, 
191 Ga. 577. 
_ Mo. One purchasing trust deed sub- 
ject to county school fund mortgage, 
with notice of new mortgage, recorded 


mi 


rtgage, was — 
etermine in- 


tent and purpose in making new mort- 
gage in order to entitle him to claim 
equities as ianocent person in his suit 
to quiet title to mortgaged land, pur- 
chased by him at sale on foreclosure of 
trust deed, and was charged with 
knowledge of order, recorded on same 
page, stating that county court reloan- 
ed same amount to same parties on 
same security after prosecuting attor- 
ney reported that new mortgage would 
eonstitute first lien on land, as required 
by .law.. Mo.St.Ann, §.9251, p. 7101.— 
Greenfield v. Petty, 145 S.W.2d 367. 
N.J. An instrument affecting title to 
real estate is not “duly recorded” with- 
in meaning of statute, providing that 
certain enumerated instruments when 
duly recorded constitute notice to all 
subsequent judgment creditors, pur- 
chasers and mortgagees, unless such in- 
strument is copied into the appropriate 
record book. N.J.S.A. 46 :16-1, 46 :17-2, 
46:17-3.1, 46:17-4, 46:21-1.—Hadfield 
Beitadneld, 17,,A.24: 169,123 NJ. Ba: 


§ 4838 

Cal.App. The fact that part of con- 
sideration paid by beneficiary named 
in trust deed was the cancellation of 
a pre-existing indebtedness owing to 
it by the grantor, would not prevent 
the beneficiary from being a “bona fide 
incumbrancer”. Civ.Code, § 1606.— 
Peis v. American Mortg. Co., 104 P. 
2d 


N.J.Ch. Where the consideration for 


an equitable mortgage was a pre-ex-- 


isting debt, the mortgagee was not a 
“bona fide holder for vyalue,’’ and as 
between mortgagor’s judgment creditor 
and mortgagee, judgment creditor came 
first in order of lien——Beck vy. Dennis, 
15 A.2d 457, 128 N.J.Hq. 128. 

§ 491 

Me. Under a statute providing that 
all recorded deeds take precedence over 
unrecorded attachments, a real estate 
mortgage, delivered prior to attach- 
ment of the real estate, and recorded 
after such attachment but prior to fil- 
ing of the certificate of attachment in 
the registry of deeds, took precedence 
over the attachment. Rev.St.1930, ¢«, 
95,°§ 63.—VFirst Auburn Trust Co. v. 
Buck, 16 A.2d 258. 

Neb. An unrecorded deed is void as 
to mortgagees whose mortgages on 
jland conveyed are placed of record be- 
fore recording of deed, of which they 
are without knowledge. Comp.St.1929, 
et v. Doak, 299 N.W. 


A deed, not recorded until after exe- 
cution and recording of subsequent 
mortgages, ‘signed by both grantor 
and grantee, on land conveyed, ‘was 
void as to mortgagee and could not be 


restored to life by recording it. Comp. 
St.1929, § 76-218.—Clements vy. Doak, 
299 N.W. 505. 


A mortgagee is a “purchaser”? within 
statute granting immunity to creditors 


.of grantor in deed of land and subse- 


quent purchasers thereof without no- 
tice, whose deeds, mortgages or other 
instruments are first recorded. Comp. 
St.1929, § 76-218.—Clements y. Doak, 
299 N.W. 505. , 
504 


§ 

Ala. One informed of existing unre- 
corded mortgage at the time of or be- 
fore taking a second mortgage must 
inquire of prior mortgagee and not rely 
solely on the record.—Lovelady  y. 
Plunkett, 200 So. 612, 240 Ala. 615, 


Iowa. An attaching ereditor is not 
a “purchaser for value’, and a lien of 
attachment ‘upon realty reaches only 
actual interest of defendant in property 
and is junior to a prior mortgage there- 
on, even though attaching creditor may 
have no actual or constructive notice 
of the mortgage—McCarty vy. Hunting, 
297 N.W. 307, 

N.Y¥.Sup. The lien of a mortgage to 
secure future advances will be postpon- 
ed as to such advances as are made 
after kmwowledge of existence of a sub- 
sequent mortgage in favor of holder of 


3797 
subsequent mortgage.—Catskill Nat. 
Bank & Trust Co. v. Saxe, 24 N.Y.S8.2d 
$2, 175 Mise. 501. 

Wyo. Successors in interest of a 
mortgagor, and in privity with him, 
such as grantee, generally take no 
greater right than the mortgagor and 
acquire the land subject to mortgage 


of which they have actual or construc- 
tive knowledge.—Stryker v. Rasch, 112 


rt 570, rehearing denied 113 P.2d 
963. 
§ 506 
Cal.App. Where a_ proper trustee’s , 


notice of breach and election to sell 
realty covered by trust deed was prop- 
erly recorded in county where realty 
was located before maker of trust 
deed executed a deed purporting to 
convey realty to a purchaser, the no- 
tice of breach gave constructive notice 
to purchaser of trust deed, and hence 
purchaser could not claim as a ‘bona 
fide purchaser’ without notice of lien 
under trust deed. Civ.Code, § 2924.— 
Hanlon v. Western Loan & Bldg. Co., 
TAN Sant ee PAC UAL Lot 

Wyo. Successors in interest of a 
mortgagor, and in privity with him, 
such as. grantee, generally take no 
greater right than the mortgagor and 
acquire the land subject to mortgage 
of which they have actual or construc- 
tive knowledge.—Stryker v. Rasch, 112 
P.2d 570, rehearing denied 113 P.2d 


963. 
§ 513 
N.J. In order that an instrument evi- 
dencing a lien on real estate, such as 
real estate mortgage, shall import con- 
structive notice to subsequent claim- 
ants, such instrument must be recorded 
in proper book as provided for by re- 
cording acts, and duty reSts upon lien- 
holder to see that it is so recorded, ; 
JS.A.. 46 217-2, 46:17-3.1, 46:17-4.— 
Hadfield v. Hadfield, 17 A.2d 169, 128 
N.J.Eq. 510: 
524 


§ ! 

N.J. Where instrument in form and 
fact a real estate mortgage was record- 
ed as a deed, such recording was a nul- 
lity so far as importing constructive no- 
tice to subsequent judgment creditor 
ws concerned, and such mortgage was, 
therefore, subject to lien of subsequent 


judgment entered without judgment 
ereditor’s actual knowledge of prior 
mortgage. N.J.S.A. 46:16-1, 46:17-2, 


46:17-3.1, 46:17-4, 46 :21-1.—Hadfield v. 
Hadfield, 17 A.2d 169, 128 N.J.Eq. 510. 


§ 528 


C.C.A.Tex. Where partners did busi- 
ness under trade-name, under which 
permit to operate refinery was ob- 


tained, business was registered, and 
taxes were paid to the United States, 
and two partners executed trust deed 
to third partner to secure their joint 
indebtedness to third partner, and after 
execution of such trust deed, but be- 
fore its recording and without notice 
thereof to one haying authority to 
bind the United States, the United 
States filed notices of tax liens for 
gasoline taxes against the partners, 
doing business under the trade-name, 
United States was a ‘creditor’ within 
terms of statute making unrecordéu 
instruments void as against creditors, 
and tax lien was superior to lien of 
trust deed. Rey.St.Lex.1925, art. 6627; 
26 U.S.C.A. Int.Rev.Code, § 3670.—Un- 
derwood v. U. S., 118 F.2d 760, affirm- 
ing 37 F.Supp. 824. 

La. Where the rights of third par- 
ties are affected, the reinscription of a 
mortgage after ten years from date of 
original inscription takes rank only 
from date of reinscription and it is the 
mandatory duty of the recorder of 
mortgages on the application of a sec- 
ondary mortgage creditor or the other 
interested party to cancel such mort- 
gage insofar as it affects the applicant’s 
rights. 'Rev.Civ.Code, art. 3369; Act 
No. 87 of 1843; Rev.St. § 2239.—State 
ex rel. Pickett v. Bullock, 2 So.2d 209, 
197 La. 776. 

N.¥.Sup. Where money was lent to 
one on the strength of his apparent 
ownership of land which he had pre- 
viously mortgaged to another who had 
failed to record mortgage, equities of 
one lending monéy were not superior 
to mortgagee or mortgagee’s assignee 
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in absence of proof that mortgagee or 
assignee had knowledge of the situa- 
tion or in any way aided borrower to 
obtain extension of credit—Blum_ vy. 
Krampner, 28 N.Y.8.2d 62, affirmed 27 
N.Y.S.2d 1000, 261 App.Div. 989,' re- 
argument denied 28 N.Y.S.2d 707, 262 
App.Div. 756. 


§ 530 
See Friesen v. Blias [1941] 2 Dom.L, 
R. 802. 4 


§ 532 
N.Y.Sup. Under statute providing 
that conveyance not recorded is void 
as against any subsequent ‘purchaser’ 
in good faith and for valuable con- 
sideration, subsequent purchasers and 
mortgagees are protected but not judg- 
ment creditors, and a mortgage is a 
“conveyance” within statute. Real 
Property Law, § 291.—Blum v. Kramp- 
ner, 28 N.Y.S.2d 62, affirmed 27 N.Y.S. 
2d 1000, 261. App.Div. 989, reargu- 
ment denied 28 N.Y.S.2d 707, 262 App. 

Div. 756. 
537 


§ 

Ark. Under statute providing that 
every mortgage shall be a lien on the 
mortgaged property from the time the 
mortgage is filed in the recorder’s of- 
fice for record, and that the filing shall 
be notice to all persons of the existence 
of such mortgage, one may purchase 
mortgaged property free of the lien of 
the mortgage, if the mortgage be not 
of record, even though the purchaser 
has actual knowledge of the mortgage 
at the time of his purchase. Pope’s 
Dig. § 9435.—Polster v. Langley, 144 
S.W.2d 1063. 


§ 547 

Mo. Generally, where holder of sen- 
ior mortgage discharges it of record 
and contemporaneously takes new mort- 
gage, he will not be held to have sub- 
ordinated his security. to intervening 
lien, in absence of. paramount equities, 
unless he intended to do so.—Greenfield 
v. Petty, 145 S.W.2d 367. 

The intention of holder of senior 
mortgage to subordinate his security to 
intervening lien by discharging mort- 
gage of record and contemporaneously 
taking new mortgage may be indicated 
by circumstances of transaction or 
shown by extrinsic evidence.—Greenfield 
v. Petty, 145 S.W.2d 367, 

Statements in county court’s order, 
pursuant to which clerk of such court 
released county school fund mortgage 
on margin of record thereof and record- 
ed new mortgage, that old mortgage 
was paid in full, and that county court 
reloaned amount thereof to same pa. 
ties on same security after prosecuting 
attorney reported that new mortgage 
would constitute first lien on mortgag- 
ed land, must be read in light of such 
eourt’s intention, indicated on face of 
such orders when read together, to re- 
tain lien superior to that of second 
trust deed on land, though such orders 
do not correctly represent facts. Mo.St. 
Ann. § 9251, p. 7101.—Greenfield v. 
Petty, 145 S.W.2d 367. 

In suit to quiet title to land purchas- 
ed by plaintiff at sale on foreclosure of 
trust deed subject by its terms to coun- 
ty school fund mortgage, testimony 
that plaintiff's father, who purchased 
trust deed for plaintiff's account, ex- 
pressly advised plaintiff that such 
mortgage had been renewed, and evi- 
dence that new mortgage, substituted 
for old mortgage released on margin of 
record thereof, was made for purpose 
of avoiding statute of limitations, that 
old mortgage was ‘not actually paid or 
amount thereof reloaned on security of 
new mortgage, and that no money 
changed hands, showed no intention by 
county court to subordinate its senior 
lien to plaintiff’s lien.~Greenfield v. 
Petty, 145 S.W.2d 367. 

A mortgagee, discharging mortgage 
lien and taking renewal lien in ignor- 
ance of intervening lien against mort- 
gaged property will be regarded as act- 
ing under such mistake of fact as to 
entitle him to restoration of his prior- 
ity over intervening lien when innocent 
party’s rights are not involved.—Green- 
field v. Petty, 145 S.W.2d 367. 

A county court, having no actual no- 
tice of trust deed lien on land covered 
by prior county school fund mortgage 
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when it took new school fund mortgage, 
recorded contemporaneously with re- 
lease of old mortgage on margin of 
record, was not guilty of “laches” bar- 
ring recognition of priority of new 
mortgage over trust deed in suit by 
owner thereof to quiet title to mortgag- 
ed land.—Greenfield v. Petty, 145 S.W. 
2a 367. 

Where equities were against one su- 
ing to quiet title to land, purchased by 
him at sale on foreclosure of his trust 
deed subject by its terms. to county 
school fund mortgage, plaintiff may not 
rely on doctrine of laches as barring 
county court’s assertion that new mort- 
gage, which was recorded contemporane- 
ously with release of old mortgage on 
margin of record, remained superior 
lien on land, as such doctrine is invok- 
ed only in aid of existing equitable 


right.—Greenfield v. Petty, 145 S.W.2d — 


367. 

Vt. If a mortgagee by reason of 
fraud or mistake takes a new mortgage 
in the place of an old one, not in pay- 
ment, but in continuation of old indebt- 
edness, and cancels the old mortgage 
without knowledge of an intervening 
lien, although such lien is of record, he 
will not be held to have subordinated 
his security to the intervening lien in 
absence of intervening rights of innocent 
third parties, if at the time he cancelled 
the senior mortgage the holder of the 
intervening lien had actual or censtrue- 
tive knowledge of the same.—Burlington 
Building & Loan Ass’n v. Cummings, 17 
A.2d 319. 
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Ark. Mortgagee would not be bound 
by any representations made by mort- 
gagor to third party, who loaned 
money to mortgagor in reliance on his 
representation that mortgagee’s trust 
deed would be released, which were 
not made in the presence of the mort- 
eueee Tan ante y. Martin, 151 S.W.2d 


Mich. Where, after foreclosure of 
first mortgage, mortgagors waited. un- 
til two months before right to redeem 
would have expired and then sold a 
Donon, of premises which were incum- 

ered by recorded second mortgage, re- 
deemed land from foreclosure, and se- 
cured release of land retained by them 
from second mortgage, failure of a sec- 
ond mortgagee, who did nothing to 
mislead purchasers to redeem from 
foreclosure, did not affect his lien nor 
extinguish his mortgage and did not 
“estop’’ him from enforcing his mort- 
gage against land sold to purchasers 
who had no actual notice of second 
mortgage.—Piech v. Beaty, 299 NW. 
705, 298 Mich. 535. 

Miss. Where mortgagee knew that 


mortgagor could not raise crop unless. 


mortgagor could use crop as security 
for advances, but mortgagee refused to 
make advances and permitted mort- 
gagor to pledge crop to defendant who 
believed crop to be unincumbered, a 
“waiver” of priority or “estoppel” to 
assert such priority was effectuated as 
against the mortgagee, so that mort- 
gagee was precluded from recovering 
for conversion of crop against defend- 
ant who had advanced to mortgagor, 
for the making of the crops, more 
than the amount sued for by the mort- 
gagee.—Stone vy. Grenada Grocery Co., 
1 $0.2d 229. 


Mo.App. While mortgagee does not 
waive priority of his lien on mortgaged 
premises over liens for labor and ma- 
terial furnished for construction of im- 
provements thereon by merely consent- 
ing or failing to object to such im- 
provements, he may be precluded from 
asserting such priority by reason of 
having induced lien claimants to fur- 
nish labor and material.—Magidson vy. 
Stern, 148 S.W.2d 144. : 

Where corporation, holding trust deed 
on tenement property, not only loaned 
mortgagors’ grantees funds secured by 
second trust deed to pay for building 
alterations and additions materially en- 
hancing value of property, but retained 
proceeds of loan, wrote checks in pay- 
ment for labor and material furnished, 
and made payments directly to con- 
tractors as work progressed, mechan- 
ies’ liens for balance due for such labo» 


a r 
ee 
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and material were superior to lien of 
4 first trust deed.—Magidson v. Stern, 148 
 S§.W.2d 144. . 
N.Y.Sup. Where mortgage given by 
corporation developing residential set- 
tlement was executed and delivered 
prior to creation of covenants imposing 
maintenance assessments, mortgagee’s 
knowledge that deeds to corporation’s 
grantees would contain such covenants 
could not serve as basis for ‘‘equitable 
estoppel” which would preclude mort- 
gagee or ‘its assignee from denying 
that mortgage was subordinate to cove- 
mants as respects parcels retained 
by corporation.—Kennilwood Owners’ 
_ Ass’n y. Kennilwood, Inc., 28 N.Y.S.2d 
239, affirmed 28 N.Y.S.2d 154, 262 App. 


. ; Where second mortgage 
contained provision that it was subject 
to a first mortgage or to any renewal 

or replacement thereof, and first mort- 
gage was paid off and satisfied with 
roceeds of a fire policy covering the 
mortgaged premises and a short time 
thereafter plaintiff loaned money for 
improvement of the property which had 
been destroyed by fire, relying on the 
_ provision in the second mortgage, the 
mortgagee under the second mortgage 
_ was “estopped” from claiming that his 
mortgage became a first lien upon satis- 
faction of the first mortgage, and was 
entitled to priority over plaintiff's mort- 
- gage.—Bookstaver v. Donahue, 27 N.Y.S. 
/ 20 567, reversed 26 N.Y.S.2d 859, 261 
_ App.Diy. 933, appeal denied 27 N.Y.S. 
5 2d 473, 261 App.Div. 1078. 
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 N.Y.Sup: Where leases of mortgaged 
a realty were not included in mortgage, 
and agreements between mortgagor as 
lessor and lessees for modification and 
- cancellation of leases were not claimed 
to have been collusive or fraudulent, 
and they permitted realty to be rented 
to others, mortgagees could not main- 
ain an action to have agreement for 
_ modification and cancellation of leases 
nullified as void, notwithstanding that 
it was contemplated that some of the 
payments made under the leases were 
to be used to make payments on mort- 
-gage.—Levy y. 139 Hast Seventy-Ninth 
treet, 27 N.Y.S.2d 245. 
Where mortgagees were not  bene- 
ciaries who could maintain an action 
gainst mortgagor to enforce provisions 
of proprietary leases of mortgaged 
premises by the mortgagor, mortgagees 
ad no standing to demand a judgment 
requiring directors of the mortgagor 
to adopt a budget.—Levy v. 139 East 
_ Seventy-Ninth Street, 27 N.¥.S.2d 245. 
$49 § 559 f 
o. The recording of new mortgage 
itemporaneously with release of old 
mortgage on margin of record thereof 
ereates presumption of intent to pre- 
serve and continue priority of old mort- 
gage over junior trust deed rather than 
to pay or discharge old mortgage.— 
ae Greenfield v. Petty, 145 S.W.2d 367. 


y : § 560 
_ Ala. Where is appeared that loan 
: was made at or about the time of ex- 
~ ecution of second mortgage, burden of 
proving actual or constructive notice 
of existing unrecorded mortgage was 
ony prior mortgagee.——Lovelady vy. Plun- 
 kett, 200 So. 612, 240 Ala. 615. 
_-‘Tex.Civ.App. In action in trespass 
to try title where plaintiff deraigned 
title from a deed of trust lien junior 
to that upon which defendant’s claim 
was based, the burden was on plaintiff 
before he could defeat senior deed of 
trust lien of defendant to show that 
plaintiff was a bona fide purchaser for 
-_- value without notice of the facts which 
tolled running of statute of limita- 
tions against enforcement of defend- 
ant’s claim. Vernon’s Ann.Ciy.St. urts. 
. 5520, 5522.—Towns v. Muhler, 152 S.W. 
2d 866, error refused. 
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Ala. Hyvidence failed to show that 
second mortgagee had notice of exist- 
ing unrecorded mortgage before taking 
of second mortgage which took prece- 
dence of existing mortgage where it was 
recorded first.—Lovelady vy. Plunkett, 
200 So. 612, 240 Ala. 615. 

Ark. Evidence that mortgagee agreed 


to surrender his note and tr st dee 
and accept an unsecured note for bal- 
ance due was not clear, satisfactory 
and convincing, so as to sustain decree 
subjecting lien of mortgagee’s_ trust 
deed to that of third party, who loaned 
money to mortgagor, and accepted a 
new trust deed in reliance on mort- 


gagor’s representation that prior trust 


deed would be released.—Watts v. Mar- 
tin, 151 S.W.2d 986. 

Cal.App. Evidence showed that ben- 
eficiary named in trust deed convey- 
ing realty to secure loan was negli- 
gent in failing to take notice or dis- 
cover defect in grantor’s title, and un- 
der statute beneficiary was required to 
bear the loss oceasioned by his own 
negligence. Civ.Code, §§ 19. 3543.— 
Dreifus vy. Marx, 104 P.2d 1080. 

Cal.App. In suit to quiet title to 
realty as against loan company which 
had purchased realty at trustee’s sale 
under foreclosure of a deed of trust 
where plaintiffs, who had notice of ex- 
istence of deed of trust when taking 
a deed to realty from alleged pur- 
chaser under maker of deed of trust, 
elaimed that purchaser acquired re- 
alty from maker before foreclosure 
sale as a bona fide purchaser without 
notice of lien of company, evidence 
justified judgment quieting title in 
company on its eross-complaint on 
ground that alleged purchaser had _ ac- 
tual and constructive notice of deed of 
trust and that purchaser and plaintiffs 
were mere nominal parties, acting for 
maker, and that transfers to purchaser 
and plaintiffs were in execution of a 
plan concocted by maker to prevent 
company from realizing on its deed of 
trust—Hanlon y. Western Loan & 
Bldg. Co., 116 P.2d 465. 

In suit to quiet title to realty as 
against loan company which had pur- 
chased realty at trustee’s sale under 
foreclosure of a deed of trust where 
plaintiffs, who had notice of existence 
of deed of trust when taking a deed to 
realty from alleged purchaser under 
maker of deed of trust, claimed that 
purchaser acquired realty from maker 
before foreclosure sale as a bona fide 
purchaser without notice of lien of 
company, evidence warranted holding 
that alleged purchaser was not a 
bona fide purchaser on ground that 
maker was purchaser’s agent and at- 
torney in transactions and that mak- 
er’s poomicaae was to be imputed to 
purchaser. iv.Code, § 2332.—Hanlon 
pi ee Loan & Bldg. Co., 116 P.2d 


Iowa. Evidence that defendants, who 
were husband and wife, orally agreed 
with plaintiff that if plaintiff would 
loan them money they would give him 
mortgage on house which was owned 
by mother of defendant husband as 
soon as they obtained title, that on 
basis of such promise plaintiff loaned 
defendants a total of $2,000 between 
January, 1934, and June, 1936, that the 
mother died testate in October, 1935, 
leaving home to defendant husband and 
his sister, that sister conveyed her 
one-half interest to defendant husband 
in October, 1936, and that in January, 
1937, defendants carried out their agree- 
ment by giving: plaintiff a mortgage on 
property, established that mortgage 
was effective prior to lien of attach- 
ment creditor of defendants which was 
levied October 30, 1936.—McCarty vy. 
Hunting, 297 N.W. 307. 

Mo. One relying on a contract to 
subordinate deed of trust to later deed 
of trust must prove his case, not by 
vague or shadowy evidence, and not by 
mere preponderance of evidence, but by 
evidence so unquestionable, clear, co- 
gent, and convincing that no reasonable 
doubt can be entertained of its truth, as 
to existence of the contract, certainty 
of its terms, or of performance by the 
pee aaa v. Lusby, 146 S.W.2d 
In action between parties claiming 
respectively under foreclosure of first 
deed of trust and of third deed of trust, 
evidence held not to authorize finding 
that holder of first and second deeds 
of trust agreed to subordinate them 
to third deed of trust—Heumann y. 
Lusby, 146 S.W.2d 557. 


tion to an oil company, which was ex- 


-ecuted subsequent to date deed of trust 


on property was executed, should take 
precedence over the deed of trust, 
where it was shown only that party 
for the use of whom deed of trust was 
executed was aware of negotiations to 
lease property to some _ nationally 
known oil company.—Sineclair Refining 
Co. v. Wyatt, 149 S.W.2d 353. 

N.Y.Sup. Where mortgage given by 
corporation developing residential set- 
tlement was executed and delivered 
prior to creation of covenants imposing 
maintenance assessments, mortgagee 
was not “estopped” from denying that 
lien of mortgage was subordinate to 
covenants on ground that it accepted 
mortgage with knowledge of character 
of development and covenants contained 
in deeds to grantees from developing 
corporation, under evidence failing to 
show that mortgagee knew of prospec- 
tive covenants.—Kennilwood Owners’ 
Ass’n v. Kennilwood, Inc., 28 N.Y.S.2d 
239, affirmed 28 N.Y.S.2d 154, 262 App. 
Div. 750. 

Tex.Civ.App. In action in trespass 
to try title where plaintiff deraigned 
title from a deed of trust lien junior 
to that upon which defendant’s claim 
was based and running of statute of 
limitations against enforcement of sen- 
ior deed of trust lien was tolled by 
injunction wrongfully. obtained at in- 
stance of a claimant under the junior 
lien, evidence was insufficient to es- 
tablish that plaintiff was a ‘bona fide 
purchaser’ for value without notice 
of facts which tolled running of stat- 
ute of limitations. Vernon’s Ann,.Civ. 
St. arts. 5520, 5522.—Towns v. Muhler, 
152 S.W.2d 866, srees refused. 
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Kan. In action to foreclose real es- 
tate mortgage where plaintiff alleged 
that mortgage was first and prior lien 
upon property and that any title or 
claim of defendants was subject to 
plaintiff's lien and answering defend- 
ant admitted that their interests were 
inferior to lien of plaintiff's mortgage, 
trial court was authorized to render a 
decree that the lien of plaintiff’s mort- 
gage was superior to the right, title, 
interest, and lien of the defendants.— 
Penn Mut. Life Ins. Co. v. Tittel, 114 
P.2d 312, 153 Kan. 747, denying re- 
hearing 111 P.2d 1116, 153 Kan. 530. 
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Fila. The fact that father was in 
physical possession of note and mort- 
gage securing it did not authorize 
father to deal with the note ag he 
wished without permission or consent 
of his daughter who was a co-payee, 
since it was not possible for both the 
father and the daughter to have physi- 
cal possession of the: note and mort- 
gage.—HEdgerton vy. Ballston Spa Nat. 
Bank, 200 So. 919. 
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Ohio App. Where after work on res- 
idence was started owner executed 
mortgage reciting that it was given to 
improve premises and providing that 
mortgagee could pay fund as provided 
by statute, builder was entitled under 
terms of building contract to have 
mortgage tund distributed as work 
progressed, and owner was not en- 
titled to have fund retained by mort- 
gagee until completion of residence. 
Gen.Code, §§ 83812, 8313, 8321-1.— 
Knollman Lumber Co. vy. Hillenbrand, 

29 N.H.2d 61, 64 Ohio App. 549. 
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C.C.A.W.Va. A sinking fund under a 
mortgage bond is a “trust fund”, the 
title to which passes from the debtor 
to the trustee who holds it for the 
benefit of the bondholders.—Warder y. 
Brady. 115 F.2d 89. 

D.C.Ill. Where trust deed upon mu- 
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nicipal water plant vested in the trus- 
tee and the majority of the certificate 
holders the exclusive right to foreclose 


the mortgage and to direct the han-‘ 


dling of the administration of the 
trust, such provision was, in the ab- 
sence of fraud, binding upon all mi- 
nority certificate holders—Angeyine vy. 
City of Sesser, 39 F.Supp. 498. 

D.C.Md. Under special provisions of 
collateral trust indenture, the duties of 
the so-called trustee are far less than 
those of common-law trustee, but it 
owes the exercise of good faith to 
security holders, and must exercise 
due care in compliance with particular 
provisions of the instrument, especial- 
ly in dealing with collateral deposited 
with it—In re Baltimore & O. R. Co., 
34 F.Supp. 154. 

Cal.App. Where a substitute trustee 
was appointed by court upon the re- 
fusal of bank nominated as trustee in 
trust deed to realty to act as such 
trustee, such substitute trustee was 
immediately invested with power to do 
all things necessary to protect the cor- 
pus of the trust, conserve the security, 
and exercise all powers in him created 
either by the trust deed or by the law. 
Civ.Code, § 2289.—Baumann y. Harri- 
son, W150 Pi2d-'530. 

App.D.C.. Trustees owed holder of 
note secured by deed of trust the con- 
tinuing obligation of keeping it in- 
formed of action on their part that 
would prejudice its rights, and in that 
connection the fiduciary relationship 
between them had significance not only 
by making it necessary that holder be 
notified of such action, but also in de- 
termining what constituted notifica- 
tion.—Young v. Howard, 120 F.2d 712. 

Il.App. Holders of bonds secured 
by trust deed were not entitled to com- 
plain because trustees, who with most 
of bondholders’ committee were in- 
terested in certain company in offices 
of which the bonds and coupons were 
payable, used the company as a de- 
positary, where there was nothing in 
the trust deed to prevent the trustees 
from so depositing the fund, although 
in view of the entire situation rules ap- 
plicable to fiduciaries generally would 
apply.—Meyer _ v. Kenmore-Granville 
raed Co., 31 N.H.2d 330, 308 Ill.App. 
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In bondholders’ suit against trustees 
under trust deed for an accounting, 
record was insufficient to establish that 
bondholders were injured because 
trustees allowed certain company at 
offices of which bonds and coupons 
were payable to reiiiburse itself out of 
funds deposited with company on ac- 
count of moneys which it had ad- 
vanced from its own funds to meet 
payment of coupons and principal at 
maturity, where trust deed gave spe- 
eifie authority for such conduct and 
notwithstanding such provision the 
company voluntarily subordinated al- 
most $400,000 of par value of bonds 
and coupons which it had paid in re- 
liance upon that provision of the trust 
deed —Meyer v. Kenmore-Granville Ho- 
tel Co., 31 N.E.2d 330, 308 Ill.App. 78. 

In bondholders’ action against trus- 
tees under trust deed for an account- 
ing, evidence was insufficient to estab- 
lish that loss which bondholders sus- 
tained was result of payment of in- 
terest from 1925 to 1931 by trustees 
without disclosing default of mort- 
gagors to bondholders as against con- 
tention that such payment was fraud- 
ulent and resulted in loss to bond- 
holders for which trustees were liable. 
—Meyer v. Kenmore-Granville Hotel 
Co., 31 N.H.2d 330, 308 Ill.App. 78. 


Il.App. Where trustee foreclosed 
lien of trust deed, purchased property 
at master’s sale and assigned master’s 
certificate of sale to another who ex- 
ecuted bonds for more than amount of 
the bonds which trustee had foreclosed 
secured by a new trust deed on the 
same property in which the original 
trustee’ was also named as_ trustee, 
and such conduct on part of the trustee 
was unknown to bondholders, trustee’s 
action in surrendering the master’s 
certificate and causing new trust deed 
and bond issue to be issued was unau- 
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thorized and rendered the trustee liable 
for damages sustained by a_ bond- 
holder.—Liebundguth y, Firebaugh, 33 
N.E.2d 501, 309 Ill.App. 447. 

Me. In mortgagor’s proceeding for 
redemption of trust mortgage given to 
defendant, as trustee, for mortgagor’s 
unsecured creditors, a finding that de- 
fendant’s responsibility as trustee was 
only such as arose in the simplest of 
mortgages on real estate between par- 
ties thereto was error where mortgage 


was an ordinary mortgage deed of 
trust given by mortgagor to secure 
mortgagor’s unsecured debts. Rev.St. 


1930, ce. 104, § 15.—Doyle v. Williams, 
15 A.2d 65. 

Under an ordinary mortgage deed ot 
trust given by mortgagor to secure 
debts which mortgagor owed to un- 
secured creditors, trustee was agent 
of both parties and bound to act with 
utmost good faith and impartiality as 
to both mortgagor and creditors and 
was bound to look to interests of both 
parties, and trustee was not trustee 
solely for mortgagee, or for creditors 
secured by mortgage.—Doyle v. Wil- 
liams, 15 A.2d 65. 


Mich. Where trustee under trust 
mortgage which secured bonds, one of 
which was held by plaintiff’s testatrix, 
had acquired fee title to mortgaged 
property before filing a bill in equity 
against bondholders to obtain direc- 
tions as to trustee’s duties, trial court 
in equity case had jurisdiction of sub- 
ject matter, and hence its decree was 
“res judicata” as to right of plaintiff 


_to maintain subsequent action at law 


to recover on bond from trustee, where 
equity court also had jurisdiction over 
testatrix’ person, it being immaterial 
that equity court might have arrived 
at an erroneous conclusion.—Rudell v. 
Union Guardian Trust Co., 294 N.W. 
132, 295 Mich. 157; 


Neb. If a mortgage does not con- 
fer power on trustee, after acquiring 
title to mortgaged realty, to sell and 
convey it to obtain cash to pay mort- 
gage bonds, a court of equity, in or- 
der to promote and to protect the in- 
terests of the bondholders, has inherent 
power to authorize _a sale by the 
trustee.—Ricketts v. Lincoln Sate De- 
posit Co., 297 N.W,. 544. 

A reorganization plan presented in 
connection with an application by a 
trustee for approval of the sale of 
mortgaged property must be fair and 
equitable to all bondholders who do 
not desire to enter into the plan.— 
Ricketts v. Lincoln Safe Deposit Co., 
297 N.W. 544. 

An equity court, in passing on the 
reasonableness of a sale of mortgaged 
property, may properly consider any 
reorganization plan submitted in deter- 
mining whether a sale of the mort- 
gaged property should be approved or 
disapproved, and unless the sale is fair 
and equitable to all bondholders, it 


should be rejected.—Ricketts v. Lincoln - 


Safe Deposit Co., 297 N.W. 544. 


The consideration of a reorganization 
plan in connection with an application 
to an equity court for approval of a 
sale of mortgaged realty is a proper 
exercise of equity jurisdiction to pro- 
tect minority bondholders from finan- 
cially strong majority bondholders, or 
to protect majority bondholders from 
those who attempt to create a nuisance 
value for their bonds by obstructing 
reorganization.—Ricketts  v. Lincoln 
Safe Deposit Co., 297 N.W. 544. 

Where, in order to prevent a _fore- 
closure of mortgage on 99-year lease- 
hold interest, and to facilitate the leas- 
iug of a portion of the mortgaged 
premises for a period of 20 years at an 
advantageous rental, 90 per cent. of 
the bondholders accepted reorganiza- 
tion plan whereby bondholders would 
exchange their bonds for stock in cor- 
poration, and mortgage was to be re- 
leased, court of equity having juris- 
diction of the trust could properly or- 
der the sale of the mortgaged realty 
and authorize trustee to release the 
lien of the mortgage on the payment 
of bid for the leasing of a portion of 
the premises.—Ricketts v. Lincoln Safe 
Deposit Co., 297 N.W. 544. 
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Neb. The powers of a trustee 
named in a mortgage are such as are 
conferred on him in specific words by 
the terms of the trust, or are neces- 
sary or appropriate to carry out the 
purposes of the trust and are not for- 
bidden by the terms of the trust.— 
Refshauge v. Sesostris Temple Ancient 
Arabic Order Nobles of Mystic Shrine, 
298 N.W. 755. 

Where written agreement, first mort- 
gage, and mortgage bonds contained 
all terms of a trust and defined all 
duties of the trustee therein, and the 
rights of the mortgagor and bondhold- 
ers in specific, clear, and unmistakable 
language, trustee’s duties and rights 
were defined exclusively by the trust 
agreement and not by a fiduciary rela- 
tionship.—Refshauge y. Sesostris Tem- 
ple Ancient Arabic Order Nobles of 
Mystic Shrine, 298 N.W. 755. 

Where trust agreement gave mort- 
gagor the right to have and use all 


moneys and income of mortgaged real- 


ty in such manner as mortgagor might 
deem best, and mortgagor at a time 
when it was not in default, paid cer- 
tain moneys to the trustee, specifying 
the allocation of the moneys on first 
mortgage and on _ second mortgage 
which was a commission mortgage 
held by the trustee, trustee did not 
violate the trust agreement by accept- 
ing and applying the moneys on the 
second mortgage as directed of the 
mortgagor.—Refshauge v. Sesostris 
Temple Ancient Arabic Order Nobles 
of Mystic Shrine, 298 N.W. 755. 

The fact that purchasers of bonds 
secured by a first mortgage on all 
property of the mortgagor were not, 
while still prospective purchasers, ap- 
prised by trustee that a second mort- 
gage constituting a commission mort- 
gage was to be executed on the same 
property, did not constitute a “con- 
cealment”, ‘evasion’, or ‘misrepre- 
sentation” by the trustee, depriving 
the purchasers of bonds of material in- 
formation relative to the subject mat- 
ter of the trust, to their injury, and 
hence they had no lien on moneys paid 
on second mortgage at time when 
mortgagor was not in default.—Refs- 
hauge v. Sesostris Temple Ancient Ar- 
abic Order Nobles of Mystie Shrine, 
298 N.W. 755. 

N.Y.Sup. A trustee’s discretion in 
accelerating maturity of bonds secured 
by deed of trust should not lightly be 
disturbed.—Nachman Vv. Tennessee 
Electric Power Co., 21 N.Y.S.2d 280, 
174 Mise. 425. 


N.Y.Sup. Where trustee under mort- 
gage had never profited by its various 
defaults and received nothing of the 
property of bondholders for which trus- 
tee could account as a constructive trus- 
tee, no accounting was necessary and 
nothing more than a most simple ¢al- 
culation of amount due each bondholder 
was required.—_Savings Bank of New 
London v. New York Trust Co., 27 
N.Y.S.2d 963. 

A trustee under mortgage is only lia- 
ble to bondholders for bad faith or 
gross negligence, both of which are 
cognizable at law as much as in equity. 
Civil Practice Act, § 195.—Savings Bank 
of New London vy. New York Trust Co., 
27 N.Y.S.2d 963. 


A trustee under mortgage which ex- 
pressly stipulated that as a condition 
precedent to its acceptance of mortgage 
it should not be liable except for bad 
faith or gross negligence was entitled 
to stick to the letter of its bond.— 
Savings Bank of New London vy. New 
York Trust Co., 27 N.Y¥.S.2d 963. 

Pa. Indenture trustee stood’ in a 
fiduciary relation to bondholders and 
as trustee was bound to exercise ut- 
most good faith in dealing with them 
and with property of the trust, its 
first obligation being to safeguard their 
interests.—Land Title Bank & Trust Co. 
v. Baron, 19 A.2d 62. 

Pa.Com.Pl. Where a national bank 
was trustee of a mortgage for the ben- 
efit of participation certificate holders, 
and after insolvency, the original re- 
ceiver of the bank filed his account as 
trustee, and thereafter the mortgaged 
property was sold by the mortgagor’s 
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: trustee in bankruptcy to the holder of 
a= separate mortgage on the same 
. premises to hold for the benefit of all 
\ certificate holders, the court will grant 
4 the prayer of a bill in equity by the 
: -bank’s successor receiver that the orig- 
inal receiver’s account be confirmed, 
that the bank and the successor receiv- 
er be discharged from the trust, and 
that a trustee be appointed to take over 
the mortgage for the benefit of certifi- 
k: cate holders, issue new certificates, and 
pay all costs and attorney’s fees arising 
from filing the account.—Dunn v. Dep- 
Sas pen’ Mfe:'Co.,'33 Berks 273. 
oie Tenn. Where grantees of property 
subject to trust deed voluntarily con- 
veyed strip of the property to city for 
neh oo a nominal consideration as part of 
street widening project, neither credi- 
¥ tor nor trustee were under any obliga- 
tion to grantors to sue city for the 
strip of property in order to protect 
_ grantor’s interest.—Cameron v. Camp- 
bell, 144)S°W.2d.775. 
 Tex.Civ.App. Deeds of trust and au- 
thority of trustees thereunder are 
strictly construed.—Chaney v. Maupin, 
153 S.W.2d 187, error granted. 
Va. Where spouses purchased real» 
ty subject to first trust deed, executed 
purchase-money second trust deed, and 
thereafter husband after wife’s death 
executed third trust deed on his moiety 
and husband became purchaser at fore- 
~ closure of first trust deed, and deed to 
husband from trustee erroneously re- 
cited ~receipt of full purchase price, 
and thereafter husband died, and for 
over twelve years no request for pay- 
ment of second and third trust deeds 
was made, that trustee failed to file a 
statement of account of sale with com- 
missioner of accounts did not render 
him liable for balance remaining after 
_erediting amount actually paid by hus- 
band, amount of second lien,» and 
amount of husband’s property interest, 
to spouses’ sons claiming as heirs of 
wife, since they suffered no loss by 
reason of transactions complained of. 
_—Burke vy. Sweeley, 12 S.H.2d 763. 
_ As affecting liability of mortgage 
trustee, sons deraigning title to inter. 
est in realty as heirs of their deceased 
mother were not injured by condem- 
nations of small portions of realty 
while it was held by their father sub- 
ject to mortgages, where a consider- 
able portion of the money received by 
_ the father because of the condemna- 
tion was paid on the principal of the 
trust deed, thereby benefiting the sons. 
_ —Burke v. Sweeley, 12 S.E.2d 763. 


ss W.Va. A trustee under a deed of 
P trust securing the payment of money 
is not entitled to commissions on_pro- 
ceeds of sale of trust property by a 
Bae eee commissioner in a_ creditors’ 
it, where the trustee performs no 
services other than receiving proceeds 
of sale from special commissioner and 
applying proceeds to satisfaction of 
an indebtedness due trustee in an in- 
dividual capacity. Code 1931, 38-1-7, 
-  55-12-6.—Battle v. Crystal Ice Co., 12 
ee case. 20)5 070 
y The statute concerning compensation 
et _ for services of commissioners or offi- 
-eers in conducting judicial sales does 
not contemplate double commissions 
where no services inuring to benefit of 
trust are performed. Code 19381, 55- 
12-6.—Battle v. Crystal Ice Co., 12 S. 
 #.2d 507, 
A deed of trust provision that, in 
_ event of foreclosure by judicial pro- 
ceedings, decree of foreclosure should 
: provide for a reasonable sum for at- 
BY torney’s fees for complainant and for 
; trustee’s fees in such suit did not cir- 
ty -cumvent purposes underlying enact- 
ment of statute concerning compensa- 
f tion for services of commissioners or 
officers in connection with judicial 
sales. Code, 1931, 55-12-6.—Battle v. 
Crystal Ice Co., 12 S.H.2d 507. 

Wis. A mortgage trustee, as such, 
has certain duties and obligations not 
specified in trust instrument, and what 
such duties are will depend on facts of 
particular case.—Newlander y. River- 
view Realty Co., 298 N.W. 603, 238 
Wis. 211. 

Where court authorized trustee to 
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bid at foreclosure sale and trust 
purchased property, it was tru 
duty under direction of court to pro- 
ceed to sell it.—Newlander v, River- 
view Realty Co., 298 N.W. 603, 238 
Wis. 211. 

An order finding that mortgage trus- 
tee had implied authority to purchase 
mortgaged premises at sheriff’s sale, 
and that his trust remained active, and 
adjudging that his title was merchant- 
able, and that he recover from person 
with whom he entered into contract 
for sale of premises damages for re- 
fusal to complete contract, was af- 
firmed.—Newlander v. Riverview Real- 
ty Co., 298 N.W. 603, 238 Wis. 211. 

A mortgage trustee who purchased 
mortgaged property at foreclosure sale 
was not bound to proceed in conformi- 
ty with section of statute on uses and 
trusts providing for sale of trust real- 
ty, which was inapplicable to mort- 
gage trustee. St.1939, § 231.31.—New- 
lander v. Riverview Realty Co., 298 N. 
W. 608; 238 Wis. 211. 
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D.C.Pa. Where a trustee for bond- 
holders advances out of its own funds 
interest payments, such advances cre- 
ate a “debtor-creditor relationship” be- 
tween trustee and bondholders and do 
not constitute ‘gifts’, and trustee has 
a right to withhold interest coming in- 
to his hands later on to make up ad- 
vances.—Adams vy. Reading Trust Co., 
34 F.Supp. 944. 

N.C. A judgment authorizing trustee 
suing to enjoin mortgagor’s collection 
of rents assigned to trustee in deed of 
trust, to pay attorney’s fees and court 
costs out of trust funds in trustee’s 
hands, would be affirmed on appeal, 
where the Supreme Court was evenly 
divided.—ASheville Safe Deposit Co. v. 
Boyce, 11 S.H.2d 549. 

§ 573 

C.C.A.Fla. In Florida, mortgagee has 
neither title to nor right to possession 
of mortgaged realty. Comp.Gen.Laws 
Fla., 1927, § 5725.—Holliday v. Wade, 
117 F.2d 154, vacating Holliday v. 
Mangels, 33 F.Supp. 471. 

D.C.W.Va. In West Virginia a trust 
creditor has no estate in or right of 
possession to the trust property by 
virtue of the ordinary deed of trust 
alone, but merely a chose in action 
secured by the trust, which may be 
enforced only by sale of the property. 
een re Hakin Lumber Co., 39 F.Supp. 


Cal. The common-law doctrine 
which entitled a mortgagee to posses- 
sion of mortgaged property has no ap- 
plication in states where mortgagee 
has merely a lien as security for his 
debt.—Kinnison v. Guaranty Liquidat- 
ing Corporation, 115 P.2d 450, prior 
opinion 108 P.2d 466. 


A mortgagor is entitled to possession 
of the mortgaged property and to the 
rents accruing therefrom. Civ.Code, § 
2927; Code Civ.Proc. § 744.—Kinnison 
v. Guaranty Liquidating Corporation, 
rie P.2d 450, prior opinion 108 P.2d 


The possessory rights of trustors 
under deeds of trust are the same as 
those of mortgagors.—Kinnison vy. 
Guaranty -Liquidating Corporation, 115 
P.2d 450, prior opinion 108 P.2d 466. 

Cal. The possessory rights of mort- 
gagor or trustor during period of 
mortgage or deed of trust may be sub- 
ject of a special agreement between 
mortgagor and mortgagee or between 
the trustor and trustee.—Kinnison vy. 
Guaranty Liquidating Corporation, 115 
P.2d 450, prior opinion 108 P.2d 466. 

Cal.App. Under a ‘“‘trust deed,” the 
trustee obtains none of the incidents 
of ownership other than right to con- 
vey upon default on part of debtor in 
payment of debt, and the legal estate 
thus left in trustor or his successors 
entitles them to possession of the prop- 
erty until their rights have been fully 
divested by conveyance made by trus- 
tees in lawful execution of the trust 
and entitles them to exercise all ordi- 
nary incidents of ownership in regard 
to the property subject to the execu- 
ne o the trust.—Blair v. Blair, 112 
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of a junior secur may avail 
hat the vendee of 
land conveyed as security and admitted 
into possession, holds it as security 4 
for the debt and is accountable for 
rents and profits received by him and 
loses his right to possession after 
amount collected is sufficient to dis- 2 
charge the debt.—Hirsch v. North- 
western Mut. Life Ins. Co,, 18 S.W.2d 
165, 191 .Ga.i524, ) 

A creditor who has taken a deed 
from his debtor to secure the debt, 
who sues his claim to judgment, files 
a deed reconveying the land to his 
debtor, has execution levied thereon 
and obtains sheriff’s deed by purchase 
at judicial sale, acquires an indefeasible 
title, but, if the sheriff’s: sale is void, 
he acquires no more right than if he 
had taken possession under security 
deed for default in payment of the 
debt. Code 1933, § 67-1501.—Hirsch 
v. Northwestern Mut. Life Ins. Co., 13 
S8.E.2d 165, 191 Ga. 524. ; 

Me. A ‘mortgage’ of real estate is 
a conditional conveyance by which the 
legal title is vested in the mortgagee 
immediately after delivery subject to 
defeasance upon happening of the stat- 
ed condition subsequent, and under 
statutory provision vests in the mort- 
gagee the right of possession unless 
otherwise agreed. Rey.St.1930, ¢. 104, 
§ 2—First Auburn Trust Co. v. Buck, 
16 A.2d 258. ; 

Mass. Where mortgagor abandons 
property there is nothing to deprive 
the mortgagee of the power to assume 
possession and control of mortgaged 
property through agent without making 
formal entry to foreclose the mortgage. 
—Skolnick y. East Boston Sav. Bank, 
29 N.E.2d 585, 130 A.L.R. 1519. 


Mass. Where mortgagee assumes 
possession and control of the mort- 
gaged premises, entry though ineffec- 
tive to foreclose mortgage may neyer- 
theless give the mortgagee possession 
of the property and right to the rent. 
G.L.(Ter.Ed.) ¢. 183, § 26.—Skolnick v. 
East Boston Sav. Bank, 29 N.W.2d 585. 
130 A.L.R. 1519. 

Minn. Notwithstanding statute pro- 
viding that a mortgage of realty is not 
to be deemed a conveyance, so as to 
enable the owner of the mortgage to 
recover possession of the realty with- 
out a foreclosure, mortgagees, who ob- 
tained possession of the mortgaged 
realty with the consent of the mort- 
gagor and in accordance with the 
terms of mortgage, became ‘‘mortgagees 
in possession” and had the right to 
apply any excess of rents collected by 
them, over fixed charges and operating 
expenses, to the payment of the in- 
debtedness secured by the mortgage, 
and were not required to relinquish 
possession to one who purchased from 
the mortgagors. Mason’s Minn.St.1927, 
jp ub lecr Lemon v. Dworsky, 297 N.W. 


A mortgagee in possession is entitled 
to rents and profits and cannot be dis- 
possessed by the mortgagor or persons 
in privity with the mortgagor until 
the mortgage is  satisfied—Lemon vy. 
Dworsky, 297 N.W. 329. 

Minn, Under statute, a mortgage is 
not to be deemed a conveyance so as to 
enable owner of mortgage to recover 
possession of the realty without fore- 
closure, and all contemporaneous con- 
tracts inconsistent with the statute are j 
void. Mason’s Minn.St.1927, § 9572— . ; 
Gandrud vy. Hansen, 297 N.W. 730. 

A mortgagor may give mortgagee a 
right of possession before foreclosure, 
by agreement subsequent to the mort- 
gage. Mason’s Minrf.St.1927, § 9572.— 
Gandrud v. Hansen, 297 N.W. 730. 

A mortgagor may dispose of his eq- 
uity in mortgaged property when and 


as he pleases, whether grantee be mort- ' 
gage holder or another, provided only 
that where he deals with mortgagee 
there must be no taint of oppression 


or overreaching and mortgagee must 
give fair consideration, and hence 
mortgagor may also grant the lesser 
right of possession of mortgaged prem- 
ises.—Gandrud v. Hansen, 297 N.W. 
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To constitute a “mortgagee in pos- 
session”, mortgagee must be in posses- 
sion by reason of agreement or assent 
of mortgagor or his assigns that he 
have possession under the mortgage, 
and such agreement or assent may be 
implied from circumstances, as where 
mortgagor expressly abandons posses- 
sion, epecially when he allows mort- 
gagee to remain in possession for con- 
siderable time without objection.—- 
Gandrud v. Hansen, 297 N.W. 730. 

Since mortgagee in possession holds 
by virtue of mortgagor’s consent, he 
may retain possession until the mort- 
gage obligation has been met, while 
mortgagee seeking by legal means to 
obtain possession to collect the income 
must rely upon statutory authority to 
accomplish that end. Mason’s Minn. 
$t.1927, § 9572.—Gandrud v. Hansen, 
297 N.W. 730. i 

N.J.Sup. That a mortgagee receives 
rents and properties does not consti- 
tute him a “mortgagee in possession” 
unless he takes rents in such a way 
as to take out of hands of mortgagor 
the management and control of the 
estate.—Scott y. Hoboken Bank for Sav. 
in City of Hoboken, 19 A.2d 327, 126 
N.J:L. 294, 

N.J.Dist.Ct. A “mortgage” creates 
an immediate interest in the mort- 
gaged premises in fee, subject to de- 
feasance by payment except that the 
right to entry and possession is post- 
poned until default.—Schmid v. Sloate, 
21 A.2d 319, 19 N.J.Mise. 481. 

N.Y.App.Div. One cannot become a 
mortgagee in possession unless his en- 
try is with the consent of the owner 
of the equity of redemption express 
orf implied, and occupancy which be- 
gins as a tenancy under a lease or the 
exercise of a limited control over the 
realty is not sufficient to constitute 
one a “mortgagee in possession’’.— 
Corwin y. Schater, 23 N.Y.S.2d..772, 
260 App.Div. 521. 

N.Y.App.Div. A mortgagor, both be- 
fore and after default, is entitled to 
possession of mortgaged premises of 
which he cannot be deprived without 
his consent, except through foreclosure. 
—Corwin v. Schafer, 23 N.Y.S.2d 772, 
260 App.Div. 521. 

Pa.Super. A mortgagor remains the 
owner of everything not conveyed 
away by the mortgagee, and he retains 
the possession, if he is not in default, 
and can grant it by way of lease to a 
tenant, who covenants to pay the rent. 
—Peoples-Pittsburgh Trust Co. v. Hen- 
shaw, 15 A.2d 711, 141 Pa.Super. 585. 


Pa.Super. The term “mortgagee ia 
possession” means one who has law- 
fully acquired actual possession of 
premises mortgaged to him, standing 
upon his rights as mortgagee and not 
claiming under another title, for pur- 
puse of enforcing his security upon 
such property or making itS income 
help to pay his debts, but the mere 
fact that the mortgagee received rents 
and profits does not constitute him a 
“mortgagee in possession”, unless he 
takes rent in such a way as to take 
out of hands of mortgagee the man- 
agement and control of the estate.— 
Zisman v. City of Duquesne, 18 A.2d 
95, 143 Pa.Super. 263. 


Pa.Super. A mortgagee’s right. to 
possession is based solely upon terms 
of his mortgage contract with the own- 
er, and it is only between the parties 
that a mortgage is a “conveyance” of 
Bae land.—Day v. Ostergard, 21 A.2d 

Pa.Com.Pl. A mortgage is in reality 
a.pledge of the property with right of 
possession which nothing except pay- 
ment can defeat.—Marks v. Morrison, 
4i Dz &.C..669,.55- York’ .29. 

S.D. If rents and profits have not 
been pledged, the owner of the equity 
of redemption is generally: entitled to 
possession of the mortgaged premises 
and the rents and profits therefrom, 
until execution of deed to purchaser at 
foreclosure sale.-—KFederal Farm Mortg. 
Corporation vy. Holm, 295 N.W. 662. 

Tex.Civ.App. A mortgagee had no 
‘“Dossessory right’ to land encumbered 
by mortgagee’s trust deed until the land 
was purchased by the mortgagee at the 
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trustee’s sale, and the mortgagee until 
such time could not have brought suit 
to recover the land.—Broad v. War- 
necke, 144 S.W.2d 1005, error granted. 

Tex.Civ.App. A mortgagee lawfully 
in possession has the right to retain 
such possession until his debt is paid. 
—Jordan v. Brown, 149 S.W.2d 1045, 
error refused. 

Wyo. Parties may by contract en- 
large the duties of a mortgagee who 
goes into possession of mortgaged 
property.—Carpenter & Carpenter v. 
Kingham, 110 P.2d 824, modifying and 
denying rehearing 109 P.2d 463. 

Wyo. A mortgagee is not entitled 
to possession against mortgagor prior 
to default, and even after default mort- 
gage is considered as a mere “lien’’, 
and the mortgagee has only the right 
to foreclose and not the right to bring 
an action to recover the property until 
foreclosure of the mortgage.—Stryker vy. 
Rasch, 112 P.2d 570, rehearing denied 
113 P.2d 968. 
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C.C.A.7. Under Illinois law, on an 
assuming grantee’s default in payment 
of mortgage interest, he has a mere 
equity of redemption, and the mort- 
gagee becomes entitled to the posses- 
sion.—Wieboldt v. Commissioner of In- 
ternal Revenue, 113 F.2d 384. 

C.C.A.Pa. Under Pennsylvania law 
upon default under a mortgage, mort- 
gagee may take possession of mort- 
gaged property and collect rents in 
order to protect the security afforded 
by the property and to realize some- 
thing on account of the liability for 
which the mortgage is security.—Ste- 
phens v. Reed, 121 F.2d 696. 

Under Pennsylvania law, a mortga- 
gee in possession following default un- 
der mortgage continues to be a mort- 
gagee, although in a sense the mort- 
gagee stands in the position of a con- 
structive trustee, having a duty to ac- 
count.—Stephens v. Reed, 121 F.2d 696. 


Mo.App. In Missouri, the right of 
possession of mortgaged land and to 
growing, unharvested crops terminates 
on happening of condition broken, and 
surrender of premises after condition 
broken is no “consideration” for an 
agreement between the mortgagor and 
mortgagee.—Denver Joint Stock Land 
Bank of Denver, Colo., v. Sherman, 152 
S.W.2d 702. 


Neb. An assignment of possession 
and rents by mortgagor to mortgagee, 
effective upon default and given as con- 
sideration for an extension of a mort- 
gage then in default, is not against the 
“public policy’ and is valid and en- 
forceable. Comp.St,1929, § _76-235.— 
Penn Mut. Life Ins. Co. v. Katz, 297 
N.W. 899. 


N.Y.App.Div. Owners of mortgaged 
premises, who executed assignment of 
rents to and entered into a collateral 
agreement with holder of mortgage, 
could not regain possession of the 
mortgaged premises without paying the 
principal amount of the mortgage, 
where the agreement provided that 
holders of mortgage were to have and 
to hold the premises until owners. of 
the premises should pay ‘“‘interest due 
and owing upon the aforesaid mortgage 
and the bonds which it was given to 
secure,” etc., and all other sums of 
money which “may become due.’’—Citi- 
zens Sav. Bank v. Lo Cicero, 23 N.Y. 
S.2d 337, 260 App.Div. 739. 

The moratorium statute did not af- 
fect the right of the holder of mortgage 
who was in possession to remain in 
possession until the mortgage debt was 
paid, Civil Practice Act, § 1077-a et 
seq.—Citizens Sav. Bank v. Lo_ Cicero, 
23 N.Y.S.2d 837, 260 App.Div. 739. 

The statute providing that if mort- 
gage foreclosure action has not pro- 
eeeded to final judgment directing sale 
of mortgaged premises, action shall be 
dismissed on payment by defendant to 
plaintiff of taxable costs and disburse- 
ments and on remedying of any default 
other than payment of principal or any 
installment of principal, did not affect 
the right of holder of mortgage, who 
was in possession, to remain in pos- 
session until the mortgage debt was 
paid, in accordance with terms of a 
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collateral agreement giving holder of 
mortgage possession. Civil Practice 
Act, § 1077-e.—Citizens Sav. Bank v. 
Lo Cicero, 23 N.Y.S.2d 3387, 260 App. 
Div. 739. 

N.Y.App.Div. A mortgagor, both be- 
fore and after default, is entitled to 
possession of mortgaged premises of 
which he cannot be deprived without 
his consent, except through foreclosure. 
—Corwin v. Schafer, 23 N.Y.S.2d 772, 
260 App.Div. 521. 

N.Y.Sup. “Security” for a debt im- 
plies some right on part of creditor to 
exercise dominion over the security if 
the debt is not paid—Bassett v. Salter, 
25 N.Y.S.2d 176, 

Pa.Super. On default in mortgage, 
mortgagee is entitled to possession of 
premises if he can enter peaceably and 
can bring ejectment against mortga- 
gor, if mortgagor is in possession, or 
against mortgagor’s tenant, if tenant 
holds a lease subsequent to mortgage. 
—Peoples-Pittsburgh Trust Co. v. Hen- 
shaw, 15 A.2d 711, 141 Pa.Super. 585. 

If a mortgagor after default refuses 
to deliver up possession of mortgaged 
premises, the mortgagee must bring 
ejectment or foreclose.—Peoples-Pitts- 
burgh Trust Co. vy. Henshaw, 15 A.2d 
711, 141 Pa.Super. 585. 

Tex.Civ.App. Where one purchases 
land at a foreclosure sale, irregular or 
void as_to mortgagor or one claim- 
ing under him, such purchaser is 
claiming under the mortgage and is 
entitled to retain possession until his 
debt is paid.—Patterson v. Shell Petro- 
leum Corporation, 143 S.W.2d 208, er- 
ror dismissed, judgment correct. 

See Royal Bank v. Lambton Loan & 
Investment Co. [1941] 1 Dom.L.R. 655. 
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Ga. In action for recovery of land 
by equitable owners thereof against 
executor and devisees of deceased hold- 
er of security interest therein, a peti- 
tion, which did not show upon its face 
that action was barred by laches, was 
not subject to demurrer on _ such 
He Sear ate ae v. Aldridge, 15 S.H.2d 

In suit for the recovery of land by 
equitable owners thereof against ex- 
ecutor and devisees of deceased holder 
of security interest therein, who was 
in possession of land at time of her 
death, conflicting evidence sustained 
verdict in favor of equitable owners, 
which verdict could not be disturbed 
by Supreme Court under the general 
grounds of defendants’ motion for new 
ee ee v. Aldridge, 15 §.H.2d 
La.App. A written contract where- 
by one of four heirs agreed that in con- 
sideration of payment by party of 
funeral expenses such party should 
take possession of property 
deceased, and should collect rents un- 
til expenses including. taxes and _ re- 
pairs were fully paid, was contemplat- 
ed by parties to be one of ‘anti- 
chresis’, as regards whether such heir 
could maintain suit for accounting and 
for possession of property described 
1 OMAR ACh CaO D v. Hinds, 199 So. 


Minn. Since mortgagee in possession 
holds by virtue of mortgagor’s consent, 


he may retain possession until the 
mortgage obligation has been met, 
while mortgagee seeking by legal 


means to obtain possession to collect 
the income must rely upon statutory 
authority to accomplish that end. Ma- 
son’s Minn.St.1927, § 9572.—Gandrud 
vy. Hansen, 297 N.W. 730. 
§ 584 

Pa.Super. Where a lease precedes a 

mortgage, and a tenant is in possession 


- under the lease when the mortgage is 


given, and the term of the lease has 
not expired, the mortgage is taken 
subject to the lease, and the mortgagee 
cannot bring ejectment against the 
tenant for default of the mortgagor, or 
action in trespass, and in case of fore- 
closure of the mortgage for default, 
whether by levari facias following 
judgment in scire facias proceedings 
on the mortgage, or by fieri facias, or 
fieri facias and vend. ex., on the judg- 
ment entered on the bone accompany- 
ing it, the property is sold subject to 


left by - 


Tool ee eee ae ee 
— § 584 
the lease. Act of 1705, 1 Smith’s 
Laws, 57, pp. 59-61; 2 Stat. at Large, 
A oh oe BEST Aap ct COS Eee 
Trust Co. v. Henshaw, 15 A.2d 711, 141 
Pa.Super. 585. 
On default in mortgage, mortgagee 
is entitled to possession of premises if 
1 he can enter peaceably and can bring 
ejectment against mortgagor, if mort- 
-- gagor is in possession, or against mort- 
gagor’s tenant, if tenant holds a lease 
subsequent to mortgage.—Peoples- 
Pittsburgh Trust Co. v. Henshaw, 15 
‘ A.2d 711, 141 Pa.Super. 585. | 
4 Wyo. A mortgagee is nov entitled to 
_ possession against mortgagor prior to 
; default, and even after default mort- 
gage is considered as a mere “lien”, 
and the mortgagee has only the right 
to foreclose and not the right to bring 
an action to recover the property_ un- 
til foreclosure of the mortgage.—Stry- 
ker v. Rasch, 112 P.2d 570, rehearing 
‘ : denied 113 P.2d 963. 
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a Wyo. The holder l 
Lz deed,” which is an absolute deed in- 
tended as security, may bring an ac- 
- tion in ejectment at any_time against 
an intruder.—Stryker v. Rasch, 112 P. 
7) 2d 570, Behring: denied 113 P.2d 963. 
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 Cal.App. Under a “trust deed,’ the 
trustee obtains none of the incidents 
ate of ownership other than right to con- 
vey upon default on part of debtor 
in payment of debt, and the legal es- 
tate thus left in trustor or his suc- 
- eessors entitles them to possession of 
the property until their rights have 
been fully divested by conveyance made 
by trustees in lawful execution of 
the trust and entitles them to exercise 
all ordinary incidents of ownership in 
regard to the property subject to the 
execution of the trust.—Blair v. Blair, 
, ) 112) P.24a-39. 


ki 
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Pa.Super. A mortgagor remains the 
owner of ,eyerything not conveyed 
away by the mortgagee, and he re- 
tains the possession, if he is not in 
-. default, and can grant it by way of 
- lease to a tenant, who covenants to 
: pay. the rent.—Peoples-Pittsburgh 
rust Co. v. Henshaw, 15 A.2d 711, 141 
_ Pa.Super. 585. 


Sk § 594 

- +~D.C.Cal. Where debtor by agreement 
put mortgagee in possession of proper- 
ty with right to operate and care for 
the property and do all things which 
in its absolute discretion it should 
_ deem necessary for proper care, main- 
tenance and protection thereof, the 

- mortgagee was entitled to its actual ex- 
- penditure for management and super- 

vision of the Lh edie re Campbell, 
Bie, 85 E.Supp. 100. 

- +N.J.Sup. Where, under rent assign- 
ment agreement, mortgagee was em- 
ie powered to collect rents and dispossess 
tenants and pay for necessary repairs 
on mortgaged premises and could ap- 
point agent for collection of rents and 
management of the premises, which 
agent should be agent of owner, and 
the rents collected by it were payable 
to mortgagee, recital that agent was 
- owner’s agent did not preclude tenant 
injured on mortgaged premises from 
showing that mortgagee was in pos- 

- seSsion and exercised management of 

_ premises, since tenant could not be 

bound by agreement to which she did 
- not assent.—Scott v. Hoboken Bank for 
Say. in City of Hoboken, 19 A.2d 327, 

126 N.J.L. 294. 

In tenant’s action against mortgagee 
for injuries sustained as result of al- 
jeged negligent maintenance of a com- 
: mon stairway, whether mortgagee had 
He possession and management of the 
~ premises was a “question of fact’’.— 
Scott v. Hoboken Bank for Say. in City 
; of Hoboken, 19 A.2d 327, 126 N.J.L. 
294. 

Where, under rent assignment agree- 
ment, mortgagee was empowered to col- 
lect rents and dispossess tenants and 
pay for necessary repairs on mortgaged 
premises and was empowered to ap- 
point an agent to collect rents and 
mmanage premises which agent was to 
be agent of the mortgagor and after 
entering into the agreement mortgagor 


se 


had no voice in the management of 
the property but remained as a tenant 
in the premises and paid rent to agent, 
evidence warranted conclusion that 
“mortgagee was in possession” and 
exercised control of the premises and 
was liable for injuries sustained by a 
tenant as result of negligently main- 
tained stairway.—Scott v. Hoboken 
Bank for Sav. in City of Hoboken, 19 
A.2d 327, 126 NJ. 294: 

A mortgagee in possession is answer- 
able for its torts and has all the duties 
which burden an owner.—Scott v. Ho- 
boken Bank for Sav. in City of Ho- 
boken, 19 A.2d 327, 126 N.J:L. 294: 

An owner may not unburden himself 
of the duty owed to tenants to keep 
common ways and equipment of a 
multiple dwelling reasonably safe, but 
such rule does not prevent imposi- 
tion of liability upon a mortgagee who 
assumes control of premises for failure 
to keep common ways reasonably safe. 
—Scott v. Hoboken Bank for Sav. in 
City of Hoboken, 19 A.2d 327, 126 N. 
J.L. 294. 

In tenant’s action against mortgagee 
for injuries sustained on alleged neg- 
ligently maintained stairway, where 
rent assignment agreement was_ re- 
ceived as partial proof of disputed is- 
sue whether mortgagee was in posses- 
sion and control of premises, assign- 
ment that jury were permitted to con- 
strue the agreement and in effect alter 
it was without merit.—Scott v. Hobo- 
ken Bank for Say. in City of Hoboken, 
19 A.2d 327, 126 NiJ.L. 294. 

N.Y.Sup. Trust company as mort- 
gagee collecting rents under an assign- 
ment from the owner properly engaged 
an attorney upon fifty per cent. con- 
tingent basis to secure reduction of tax- 
es.—People ex rel. New York Trust Co. 
v. Sexton, 27 N.Y.S.2d 5538, 176 Misc. 
(Aine 

Where mortgagee collecting rents un- 
der assignment from owner giving 
mortgagee complete control of rents and 
taxes employed an attorney on co tin- 
gent basis in order to secure redu<tion 
of taxes, owner claiming benefits of 
contract and attorney’s services was 
bound by contract made by mortgagee. 
—People ex rel. New York Trust Co. 
% a 27'N.Y.S.2d 558, 176, Mise. 

61. 
Pa.Com.Pl. Where trustee held a 
bond and mortgage for the primary 
purpose of (1) collecting the principal 
and interest, and (2) in the event of 
foreclosure, of selling premises and 
distributing proceeds pro rata among 
plaintiffs and individual defendants, 
upon consent of two-thirds in amount 


-of the equitable owners, and the trust 


property greatly depreciated and was 
operated at a deficit, the court upon 
application ma instruct the trustee 
to accept an offer to purchase a part 
of the property under its authority to 
terminate a trust, even though the 
consent of one-half of the equitable 
owners is withheld.—Trexler y. Sulli- 
van, 33 Berks 19. 


Pa.Com.Pl. Where plaintiff, as part 
of the pleadings, files an account as 
mortgagee in possession, and defendant 
real owner in no way attacks the items 
in the account, either in defendant’s 
pleadings or at the trial, defendant may 
not successfully insist at subsequent 
argument that plaintiff failed to bring 
witnesses at the trial to substantiate 
the various items in the account; de- 
fendant may raise such issue subse- 
quently only when the items are im- 
proper as a matter of law.—Provident 
Trust Co. v. Thompson, 56 Montg. 339. 
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N.C. The mortgagee in possession is 
liable to the mortgagor for timber cut 
and removed from the premises at the 
jnstance or by permission of the mort- 
gagee and for his benefit and is com- 
pelled to credit proceeds or market value 
upon the mortgage debt.—Brown vy. 
Daniel, 13 S.E.2d 623, 219 N.C. 349. 

A mortgagee not in possession of 
mortgaged premises is liable to the 
mortgagor for timber which is cut upon 
the premises at the mortgagee’s in- 
stance or through his agency and for 
his benefit in absence of a special agree- 


+¥ Hae » se! 
ment with mortga vhich 
lieve the mortgagee from such 


yy 


notwithstanding that cutting is done — 


with or without the consent of the own- 
er and mortgagor.—Brown Vv. 
13 S.H.2d 623; 219 N.C. 349. I 

Where timber on mortgaged premises 
is cut at the instance of the owner 
‘with the consent of the mortgagee, 
mortgagee is not liable to account, 
since it is his privilege to release the 
security altogether if he desires.—Brown 
y. Daniel, 13 S.H.2d 623, 219 N.C. 349. 

Where mortgagor, either by himself 
or through a contract with another 
attempts to cut and remove timber 
from mortgaged premises and receive 
the proceeds, mortgagee may assert his 
rights and even restrain the cutting of 
the timber, but if mortgagee consents 
to the cutting and demands that the 
proceeds should be paid to him and 
thereby makes it impossible for mort- 
gagor to collect them,. mortgagee will 
be resvonsible for proceeds.—Brown vy. 
Daniel, 13 S.H.2d 623, 219 N.C. 349. 

6 


§ 604 

©.C.A.Mo. In Missouri, the rents and 
profits of the land are incident to the 
possession and belong to the person in 
rightful possession by himself or ten- 
ants, and, in absence of a_ stipu- 
lation in a mortgage to the contrary, 
the mortgagor is,owner to all the world, 
and is entitled to the rents and profits 
until the mortgagee enters into actual 
possession or takes some equivalent ac- 
tion.—Tower Grove Bank & Trust Co. v. 
Weinstein, 119 F.2d 120. 

In Missouri, parties to a mortgage 
may provide in the mortgage for pay- 
ment of rents and profits to the mort- 
gagee while the mortgagor remains in 
possession, but when the mortgage con- 
tains no such provision, and even where 
the income is expressly pledged as se- 
curity for the mortgage debt with right 
in the mortgagee to take possession up- 
on failure of the mortgagor to  per- 
form conditions of the mortgage, the 
mortgagee is not entitled to the rents 
and profits of the mortgaged premises 
until he takes actual possession or un- 
til possession is taken in his behalf by 
a receiver.—Tower Grove Bank & Trust 
Co. v. Weinstein, 119 F.2d 120. 

C.C.A.Pa. Under Pennsylvania law 
upon default under a mortgage, mort- 
gagee may take possession of mort- 
gaged property and collect rents in 
order to protect the security afforded 
by the property and to realize some- 
thing on account of the liability for 
which the mortgage is security.—Ste- 
phens v. Reed, 121 F.2d 696. 

D.C.W.Va. In absence of stipulation 
to the contrary, grantor in a deed of 
trust is entitled under West Virginia 
law to income from manufactured ane 
ber taken from the property until the 
trust is foreclosed by sale or a decree 
is entered sequestering such income.— 
Tae Eakin Lumber Co., 39 F.Supp. 


Cal.App. A mortgagor who is al- 
lowed to remain in possession until 
foreclosure and sale, is entitled to re- 
ceive and apply to his own use the in- 
come and profits of mortgaged prop- 
erty, except as against a creditor who 
is hindered, delayed or defrauded 
thereby.—Kinnison y. Guaranty Liqui- 
dating Corporation, 108 P.2d 466. 

The rule that in order to constitute 
a “mortgagee in possession” or “trus- 
tee in possession’, so as to be entitled 
to rents from mortgaged premises 
there must be something more than a 
mere paper title and there must be an 
actual, open, visible possession, is the 
same in the case of trust deeds: as of 
mortgages.—Kinnison v. Guaranty 
Liquidating Corporation, 108 P.2d 466. 

Minn. A mortgagee in possession is 
entitled to rents and profits and ecan- 
not be dispossessed by the mortgagor 
or persons in privity with the mort- 
gagor until the mortgage is satisfied. 
—Lemon v. Dworsky, 297 N.W. 329. 

Minn. Notwithstanding statute pro- 
viding that a mortgage of realty is 
not to be deemed a conveyance, so as 
to enable the owner of the mortgage 
to recover possession of the realty 
without a foreclosure, mortgagees, who 
obtained possession of the mortgaged 
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lect rents and apply them in payment 
of taxes and on the debt, and mort- 
gagor subsequently directed lessees in 
writing to pay all rents to_ trustee, 
holder of such mortgage and subse- 
quent grantee of the premises owed 
duty to subsequent incumbrancers to 
see that rentals be applied to the mort- 
gage debt, and hence balance of col- 


lected rentals, which was turned over 


to subsequent grantee after payment 
of taxes, insurance maintenance, and 
upkeep, should be eredited upon orig- 
inal debt for protection of holder of 
third mortgagee whose security would 
otherwise be. inadequate. Mason’s 
Minn.St.1927, § 9572.—Gandrud v. Han- 
sen, 297 N.W. 730. ; 

The holder of an inferior mortgage 
lien may insist that rents and profits 
from mortgaged property be applied 
upon charges which, unless paid, be- 
come additional liens superior to those 
of such inferior mortgagee, especially 
where inferior mortgagee’s security 
would otherwise become inadequate 
and he would stand to lose his claim. 
—Gandrud y. Hansen, 297 N.W. 730. 

N.Y. Prior to the enactment of mor- 
atory legislation, a mortgagee, on de- 
fault, might foreclose the mortgage 
and obtain personal judgment against 
those liable on the bond, but the own- 
er in possession, who had not assumed 
the obligations of the bond, was under 
no personal liability and was entitled 
to the rents and profits, and the mort- 
gagee was not entitled to rents and 
profits until he had in some way re- 
duced them to possession, generally by 
the appointment of a receiver. Civil 
Practice Act, §§ 1077-a to 1077-c.—In 
re Chase Nat. Bank of City of New 
York, 28 N.E.2d 868, 283 N.Y. 350, 
affirming in part and reversing in part 
20 N.Y.S.2d 656, 259 App.Div. 864, re- 
versing Application of Chase Nat. Bank 
of City of New York, 20 N.Y.S.2d 657, 
259 App.Div. 865, appeal granted 20 
N.Y.S.2d 665, 259 App.Div. 877, re- 
versing In re Chase Nat. Bank of City 
of New York, 20 N.Y.S.2d 656, 259 
App.Diy. 865, appeal denied 20 N.Y.S.2d 
666, 259 App.Div. 877. 

N.Y.App.Div. The owner of prop- 
erty is entitled to rents until there is 
a default under mortgage, when mort- 
gagee has an equitable claim to rents 
that are unpaid.—People ex rel. 342 
East 57th Street Corporation v. Miller, 
28 N.Y.S.2d 258, 262 App.Div. 132. 

N.Y.Sup. The owner of mortgaged 
property may collect rents thereof and 
apply them to his own use, and in 
event of default under mortgage the 
mortgagee has an equitable claim to 
rents that are unpaid, but such equi- 
table lien does not come into force 
and effect until appointment of a re- 
ceiver or entry into possession of 
mortgagee, and until that time, the 
fee owner of the property has title to 
rents._In re Sterling Bank & ‘Trust 
Co. of New York, 21 N.Y.S.2d 566. 

The owner of mortgaged property 
who is not an obligor on bond is not 
liable, ex contractu, ex delicto, by 
operation of law, or otherwise, to pay, 
as a personal obligation, any part of 
the mortgage principal, and, as own- 
er of property, is legally entitled to 
yents thereof until such right is di- 
vested by due operation of law.—In 
ye Sterling Bank & Trust Co. of New 
York, 21 N.Y.S8.2d 566. 

Pa.Super. A conveyance of PrOnerey. 
by mortgage after execution of a prior 
lease, as security for the payment of 
the mortgage debt, carries with it, as 
an incident of the reversion or remain- 
der, the right to the rents accruing un- 


n case of default by | 

is alienee, the owne 
Peoples-Pittsburgh Trust Co. v. Hen- 
shaw, 15 A.2d 711, 141 Pa.Super. 585. 
A tenant holding under a lease made 
prior to a mortgage has the duty, after 
mortgagor’s default and after notice 
to the tenant by the mortgagee de- 
manding that the tenant pay the rent 
to the mortgagee, to pay over to the 
mortgagee all rents remaining in his 
hands or accruin after receipt of 
such notice from the mortgagee, and 
the mortgagee may distrain or sue the 
tenant in assumpsit for such rent, but 
such rights and incidents do not attach 
where the mortgage precedes the lease. 
—Peoples-Pittsburgh Trust Co. vy. Hen- 
shaw, 15 A.2d 711, 141 Pa.Super. 585. 
If mortgaged property is, after mort- 
gagor’s default, in the possession of a 
tenant under a lease exectited after’® 
mortgage, and the tenant complies 
with the mortgagee’s demand for pay- 
ment of the rent to him, payment to 
mortgagee is a good defense against 
demand of mortgagor landlord, or his 
assignee, and such payment is equiva- 
lent to an “attornment,’’ and thereafter 
the mortgagee can enforce the lease 
by distraint or action for the rent, 
in the right, however, of the mortga- 
gor, since mortgagee in possession re- 
eceives rents as a quasi-trustee for 
mortgagor or owner to be applied to 
the taxes and on account of the mort- 
gage, and is liable to account to the 
mortgagor.—Peoples-Pittsburgh Trust 
Co. v. Henshaw, 15 A.2d 711, 141 Pa. 
Super. 585. a 

if a tenant under lease executed after 
a mortgage, is unwilling to pay the 
rent on demand by the mortgagee aft- 
er default by mortgagor, in absence 
of a direction from the mortgagor to 
do so, the mortgagee cannot proceed 
against the tenant by distraint or ac- 
tion.—Peoples-Pittsburgh Trust Co. v. 
igen 15 A.2d 711, 141 Pa.Super. 


Where holder of mortgage which con- 
veyed mortgaged realty and all rights, 
privileges, hereditaments, and appur- 
tenances, belonging thereto, as security 
for payment of a judgment bond, but 
which did not contain usual clause con- 
veying rents, issues, and profits of the 
realty, notified owner, who was alienee 
of mortgagor, after default, that it 
took possession of realty, though it 
did not actually enter and secure pos- 
sessicn, and demanded of tenant in 
possession under lease made after mort- 
gage, that all rents under lease be 
paid to it, but tenant refused, suit in 
equity would not lie to compel tenant 
to pay rent to holder of mortgage.— 
Peoples-Pittsburgh Trust Co. vy. Hen- 
shaw, 15 A.2d 711, 141 Pa.Super. 585. 

The remedy of a holder of a mort- 
gage seeking to recover rents, but who 
did not actually enter and take posses- 
sion of the mortgaged property, as 
against a tenant of a defaulting mort- 
gagor under a lease executed after the 
mortgage, was by action in ejectment, 
or by scire faciags proceedings on the 
mortgage, or by issuing execution on 
the judgment bond accompanying the 
mnortgage.—Peoples-Pittsburgh Trust 
Co. v. Henshaw, 15 A.2d 711, 141 Pa. 
Super. 585. 

Pa.Super. If mortgaged property is, 
after mortgagor’s default, in the pos- 
session of a tenant under a lease ex- 
ecuted after mortgage, and the tenant 
complies with the mortgagee’s demand 
for payment of the rent to him, pay- 
ment to mortgagee is a good defense 
against demand of mortgagor landlord, 
or his assignee, and such payment is 
equivalent to an ‘attornment,’ and 
thereafter the mortgagee can enforce 
the lease by distraint or action for the 
rent, in the right, however, of the mort- 
gagor, since mortgagee in possession 
receives rents as a quasi-trustee for 
mortgagor or owner to be applied to 
the taxes and on account of the mort- 
gage, and is liable to account to the 
mortgagor.—Peoples-Pittsburgh Trust 
Co. v. Henshaw, 15 A.2d 711, 141 Pa. 
Super. 585. 

S.D. If rents and profits have not 
been pledged, the owner of the equity 


gener: l 
- mortgaged pre 
nd profits thorates 
until execution of deed to pure! 
at foreclosure’ sale.—Federal Farm 
Mortg. Corporation v. Holm, 295 N. Wis 
662. ; iy 
Where assignee of second mortgag 
furnished funds to enable receiver 
foreclosure i b 


administratrix of deceased mortgagor 
in order to comply with terms of lea: 

on mortgaged property, estate of de- 
ceased mortgagor was not entitle 
the rents and profits without r¢ 
bursement of assignee for amounts i 
ended for the seed.—Federal ‘arm 
npliss Corporation v. Holm, 295 N.W. 


Administratrix of deceased | 
gagor and other defendants in — 
gage foreclosure suit were not enti 
to receive paymemts made under — 
Soil Conservation and Domestic = 
ment Act without reimbursement — 
assignee of second mortgagee ~ 
amounts necessarily expended for 
grain furnished pursuant to cou 
order in accordance with lease ex 


commencement of the foreclosure 
tion. Soil Conservation and Dom 
Allotment Act § 1 et seq., as amend 
and § 8, as amended, 16 U.S.C.A. 
590a et seq. and § 590h.—Fede 
Farm Mortg. Corporation v. Holm, 2 
N.W. 662. ite 
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C.C.A.Colo. A pledge of income | 
mortgage does not become effectiv 
long as mortgagor is permitted t 
main in possession of mortgaged 
erty and to receive and disbu 
earnings.—Van Schaick vy. 
116 F.2d 987. £ FINN 
C.C.A.Mo. In Missouri, parties to 
mortgage may provide in the mortg 
for payment of rents and profits to 
mortgagee while the mortgagor remair 
in possession, but when the mortg 
contains no such provision, and e 
where the income is. expressly pled: 
as security for the mortgage debt w 
right in the mortgagee to take poss 
sion upon failure of the mortgazor’ 
perform conditions of the mortgag 
the mortgagee is not entitled to th 
rents and profits of the mortgaged 
premises until he takes actual posses- 
sion or until possession is taken in his 
behalf by a receiver—Tower Gro 
pane he Trust Co. v. Weinstein, 119 


D.C.Cal. An assignment of ré 
from realty covered by deed of — 
vests title to the rentals in th 
signee.—In re Shyvers, 33 F.Supp. 


Cal. Generally, where mortgage 
deed of trust contains clause w 
merely includes rents -as portion 
property pledged, the mortgagee 
quires only a security interest a has 
no more right to the rents than he has 
to the real property, and must actual 
acquire possession of the mortga; 
property by consent or lawful : 
cedure or must secure appointment | ? 
a receiver in order to perfect his claim 
to the rents.—Kinnison v. Guarant 
Liquidating Corporation, 115 P.2d 45 
prior opinion 108 P.2d 466. seek 

The parties to a mortgage or deed of ~ 
trust may contract respecting the ~ 
right to rentals and such agreements ~ 
will be enforced in accordance with 
expressed intention of the parties, re- 
gardless of whether the agreement is | 
incorporated in mortgage or deed of 
trust or is in form of a separate in- 
strument, the decisive question being 
whether the parties contemplated an 
assignment of the rentals or merely a 
pledge for security purposes.—Kinni- 
son y. Guaranty Liquidating Corpora- 
tion, 115 P.2d 450, prior opinion 108 
P.2d 466. 

A recorded instrument granting and 
assigning income from property cov- 
ered by deed of trust to the secured 
ereditor together with right to collect 
or enforce payment thereof did not 
constitute a transfer of a mere securi- 
ty interest but constituted a complete 
transfer of debtor’s interest in rentals. 


his § 605 | aa 


_—Kinnison vy. Guaranty Liquidating 
Corporation, 115 P.2d 450, prior opin- 
jon 108 P.2d 466. : 

- An assignment by debtor to creditor 
of rentals from property covered by 
deed of trust, by agreement authoriz- 
ing debtor to collect the rentals as 
agent and to pay them to creditor at 
stated intervals precluded another 
creditor from levying on the rentals 
while they were on deposit in name of 
_ debtor.—Kinnison vy. Guaranty Liqui- 
dating Corporation, 115 P.2d 450, pri- 
or opinion 108 P.2d 466. 

 Cal.App. The pledge in mortgage of 
rents as security for mortgage debt, 
and provision in mortgage giving 
mortgagee right to take possession of 


mortgaged premises on mortgagor’s 
default, or assignment of. rents to 
- mortgagee in a separate instrument 


and at a different time from execution 
of mortgage do not entitle mortgagee 
to rents until mortgagee takes actual 
possession or until actual possession 
is taken in his behalf by receiver.— 
Kinnison y. Guaranty Liquidating Cor- 
oration, 108 P.2d 466. 
' A mortgagor’s assignment of rents 
from mortgaged premises to mortgagee 
~ econtemporaneously with or subsequent 
o execution of a deed of trust, did not 
make mortgagee a ‘‘mortgagee in pos- 
session”? so as to be entitled to rents. 
Civ.Code, § 2927,—Kinnison vy. Guar- 
anty Liquidating Corporation, 108 P. 

466. ; 
Where mortgagor continued in pos- 
‘session of and managed and controlled 
Mnorteaged premises, and _ collected 
rents, and paid operating expenses, 
‘commingled balance of rents with 
mortgagor’s general 


assets and de- 
pened such balance in mortgagor’s 
ge 


eral bank account, and thereafter 
emitted balance remaining of collected 
ents to mortgagee, a recorded assign- 
ment of rents to mortgagee and un- 
recorded agreement between mortgagor 
d mortgagee by which mortgagor 
acted as mortgagee’s agent in- collect- 
ing rents, did not make mortgagee a 
“mortgagee in possession” so as to de- 
feat right of mortgagor’s judgment 
ereditor to satisfaction of judgment out 
rents in hands of mortgagor, not- 
standing that judgment creditor 
‘have had notice of assignment of 
rents and of mortgagor’s collection of 
rents as agent of mortgagee—Kin- 
Me ison v. Guaranty Liquidating Corpo- 
ration, 108 P.2d 4 
Neb. An assignment of possession 
rents by mortgagor to mortgagee, 
etive upon default and given as con- 
ideration for an extension of a mort- 
age then in default, is not against 
the ‘public policy” and is valid and 
enforceable. Comp.St.1929, § 76-235.— 
Penn Mut. Life Ins. Co, v. Katz, 297 
_N.Y.App.Div. Where it was_ not 
hown that bank was a mortgagee in 
ossession and judgment debtor’s let- 
ter to bank authorized it to manage 
mortgaged property and to remit bal- 
ances of rentals to bank and_ reserved 
0 debtor’ duty of effecting insurance 
d of making repairs, and affidavit of 
vice president of mortgagee bank re- 
; ited that, on solicitation of some un- 
ae known officer of bank, judgment debt- 
or agreed that rentals from. property 
— should belong to bank, there was no 
‘such “assignment” of rentals from 
mortgaged property as would impress 
a lien on future earned rents in favor 
of mortgagee bank, and judgment 
ereditor who collected rents under a 
_ permissive order in supplementary pro- 
ceedings could not be compelled to re- 
fund amount collected to bank. Civil 
Practice Act, § 794.—Corwin vy. Schafer, 
23 N.Y.S.2d 772, 260 App.Div. 521. 
N.Y.App.Div. Under mortgagor’s as- 
signment of rents for purpose of 
avoiding a receivership after mortga- 
gee’s commencement of action to fore- 
close the mortgage, mortgagor did not 
have legal title to rents collected, and 
subsequent deed conveying property to 


ah 


ie 


mortgagee in lieu of foreclosure and 
for an additional consideration termi- 
nated any right which mortgagor 


might have had to any surplus exist- 
ing at time when assignee completed 


performance of its | dut; rom 
rel. 342 Hast 57th Street Corporation 
v. Miller, 28 N.¥.8.2d 258, 262) App. 
Dist a3 2. : : 
N.Y.Sup. A provision in a mortgage 
assigning the rents and profits as fur- 
ther security upon a default is of no 
effect until there is an actual entry by 
the mortgagee or until a receiver has 


been appointed.—Katzen vv, _Wight- 
Twenty Park Avenue Corporation, 28 
N.Y.S.2d 105, 176 Mise. 625, affirmed 


29 N.Y.S.2d 144, 262 App.Div. 838, re- 
argument denied 29 N.Y.S.2d 511, 262 


App.Div. 845. 

Pa.Super. A  conyeyance by the 
mortgagor to the mortgagee of all 
rights, privileges, hereditaments, and 


appurtenances, belonging or appertain- 
ing to the realty, but not the rents, is- 
sues, and profits, did not constitute, 
without more, a conveyance of the 
rents accruing under a lease executed 
after the mortgage.—Peoples-Pitts- 
burgh Trust Co. v. Henshaw, 15 A.2d 
711, 141 Pa.Super. 585. 

A clause in a mortgage conveying 
the rents, issues, and profits, applies 
to the rents, issues, and profits arising 
from the subsequent use or leasing of 
the property or the interest of the 
mortgagor therein, remaining after the 
execution and delivery of the mortgage. 
—Peoples-Pittsburgh Trust Co. v. Hen- 
shaw, 15 A.2d 711, 141 Pa.Super. 585. 


If a mortgagor goes into bankrupt- 
cy, or an attachment execution is levied 
on the rents in the hands of the ten- 
ant, and the rent, in. consequence, 
eomes into control of the law priority 
of mortgagee will be recognized, and 
rents will be distributed to mortgagee 
in preference to general creditors or 
attaching creditor, at least where mort- 
gage conveys rents, issues; and profits 
accruing under subsequent leases and 
mortgagee gives notice of his demand 
for their payment.—Peoples-Pittsburgh 
Trust. -Co. v. Henshaw, 15 A,2d 711, 
141 Pa.Super. 585. } 
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Ga. The rule that, when plaintiff is 
entitled to recover for, detention of his 
land, defendant is liable not merely 
for what he realized in way of rents 
or profits but its actual fair rental 
value, is inapplicable to mortgagee or 
holder of security deed admitted into 
possession .who is accountable cnly 
for profits actually received where or- 
dinary diligence is exercised.—Hobhs 
v. Houston, 9 §.H.2d 749, 190 Ga. 505, 

La.App. A written contract where- 
by one of four heirs agreed that in 
consideration of payment by party of 
funeral expenses such party should 
take possession of property left by de- 
ceased, and should collect rents until 
expenses including taxes and repairs 
were fully paid, was contemplated by 
parties to be one of “‘anti-chresis’”, as 
regards whether such heir could main- 
tain suit for accounting and for pos- 
session of property described in con- 
tract.—Johnson y. Hinds, 199 So. 149. 

Mass. Where mortgagee assumes 
possession and control of the mort- 
gaged premises, entry though ineffec- 
tive to foreclose mortgage may never- 
theless give the mortgagee possession 
of the property and right to the rent. 
G.L.(Ter.Ed.) ¢. 183, § 26.—Skolnick 
v. Hast Boston Sav. Bank, 29 N.H.2d 
585, 130 A.L.R. 1519. 


Miss. The chancery court in Forrest 
county had jurisdiction of mortgagors’ 
suit for accounting by codefendant as 
mortgagee in possession of land in 
Jasper county and to enjoin foreclosure 
of renewal deed of trust covering lands 
in Jasper and Forrest counties and 
to cancel such deed of trust as a cloud 
on mortgagors’ title, notwithstanding 
that title to land in Forrest county 
had matured in the state under tax 
sales when bill of complaint was filed, 
where mortgagors were in possession 
of land and sought no process against 
land or disposition thereof. Code 1930, 
§§ 363, 404.—Ravesies v. Martin, 199 
So. 282, 

Dismissal of mortgagors’ suit for ac- 
counting by codefendant as mortgagee 
in possession of land and to cancel re- 
newal deed of trust as a cloud on 


‘cellor erred 


v.-Martin, 199 So. 282. 7 
Pa.Super. For a mortgagee to ac- 
quire the right to demand from tenant, 
under lease executed after mortgage, 
payment of the rent after default of the 
mortgagor, there must be an entry and 
taking of possession by the mortgagee. 
—Lcoples-Pittsburgh Trust Co. v.. Hen- 
shaw, 15 A.2d_711, 141 Pa.Super, 585. 
Yenn.App. In suit for accounting of 
rents and profits from realty conveyed 
to defendants by complainant’s trust 
deed to secure defendants against loss 
as sureties on complainant’s bond as 
clerk and master of chancery court 
where one defendant’s testimony from 
memory, not record, as to defendants’ 
collection of less than amount admitted 
in answer to have been collected on 
certain note was very uncertain and 
no attempt was made to show that such 
admission was inadvertent or made 
through mistake, chancellor erred in 
charging defendants with having col- 
lected less than such admitted sum,.— 
Clack v. Standefer, 147 S.W.2d 764. 
In suit for accounting of rents and 
profits. from realty conveyed to defend- 
ants by complainant’s trust deed to 
secure defendants against loss as sure- 
ties on complainant’s bond as clerk 
and master of chancery court, chan- 
in allowing defendants 
eredits for amounts paid by them on 
their note to county judge for court 
costs, delinquent tax collections and 
penalty charged to complainant, in 
view of his payment over of collected 
costs due him as clerk and master.— 
Clack v. Standefer, 147 S.W.2d 764. 
Where failure of clerk and master of 
chancery court to give duties of his 
office proper attention necessitated his 
bondsmen’s payment of obligations 
which he should haye paid and they 
apparently considered trust deed, exe- 
cuted to them by him to secure them 
against loss, as warranty deed, treated 
property conveyed as their own, and 
did not consider possibility of being 
called to account for rents therefrom, 
chancellor properly charged them only 
with rent actually collected on ac- 
counting to mortgagor, though there 
was evidence from which it could have 
been concluded that much more. rent 
should have been charged to them.— 
Clack v. Standefer, 147 S.W.2d 764. 
Wyo. Where plaintiff executed deeds 
to defendant for two lots encumbered 
by a mortgage and defendant at same 
time executed a contract of repurchase, 
and thereafter defendant canceled con- 
tract of repurchase in accordance with 
its terms, took possession of lots and 
collected rents thereon, and _  gsubse- 
quently it was determined that trans- 
action constituted a second mortgage, 
defendant should be required to ac- 
count to plaintiff for net rents re- 
ceived by him up to time when re- 
demption from _ foreclosure of first 
mortgage expired, and for sum paid to 
defendant by a third party on behalf 
of plaintiff.cCarpenter & Carpenter v. 
Kingham, 109 P.2d 463, modified and 
rehearing denied 110 P.2d 824. 


Wyo. Where mortgagee who had 
taken possession of mortgaged land 
looked after the property after indebt- 
edness to mortgagee was paid, mort- 
gagee was entitled to receive reason- 
able compensation for looking after 
property unless mortgagee had beén 
negligent or was guilty of mismanage- 
ment.—Carpenter & Carpenter v. King- 
ham, 110 P.2d 824, modifying and 
denying rehearing 109 P.2d 463. 
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§ 
_ Ga. Where holder of senior security 
is admitted into possession, the holder 
of a junior security. deed may avail 
himself of principle that the vendee of 
land conveyed as security and admitted 
into possession, holds it as security for 
the debt and is accountable for rents 
and profits received by him and loses 
his right to possession after amount 
collected is sufficient to discharge the 
debt.—Hirsch y. Northwestern Mut. 
ite Ins, Co., 13 S.E.2d 165, 191 Ga. 


; 
’ 
; 


Ss 
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§ 615 

Ala. Local assessments by a ty 
for public improvements are Liens 
against. the realty only, and are: not 
personal obligations of either the mort 
gagor or the mortgagee, and neither is 
under any legal obligation to pay the 
assessment for the protection of the 
other, unless by contract stipulatien, 
though either has a right to pay the 
assessment for ‘the protection of his 
property interest.—Grifin Lumber Co. 
vy. Neill, 200 So. 415, 240 Ala. 573. 

N.J.Ch. A mortgagor has the duty 
to pay taxes and municipal liens and 
to keep down prior encumbrances, and 
the duty to pay taxes is indistinguish- 
able from the duty to make repairs, 
and failure to do either constitutes 
“permissive waste” for which mort- 
gagor is liable in damages to mort- 
gagee, since the security is thereby di- 
minished.—Camden Trust Co. v. Han- 
dley. 21 A 20 135402130 °N.d.d.. 120. 


§ 616 

D.C.N.H. Where, by terms of inort- 
gage, mortgagor agreed to pay taxes 
on mortgaged land, and mortgagor and 
mortgagee’s assignee entered into a 
contract whereby assignee agreed not 
to foreclose morigage for nonpayment 
of taxes upon delivery to assignee of 
bond guaranteeing payment of taxes, 
and bond was giyen assignee by mort- 
gagor providing for payment of $2,000 
taxes on or before a certain date, mort- 
gagor’s failure to pay taxes was not 
only a breach of bond but also a breach 
of contract and of original mortgage. 
—Mascot v. Rudman, 37 F.Supp. 588. 

Idaho. Under a mortgage providing 
that should mortgagor fail to pay 
taxes and water assessments against 
mortgaged realty. mortgagee might 
make such payments and that all nion- 
ey paid. by mortgagee for insurance, 
taxes, water assessments, or in protec- 
tion of the lien. of the mortgage, 
should be secured thereby, the mort- 
gaged realty was “hypothecated for 
the performance of an act’? namely, the 
payment of taxes and assessments, 
within the statute defining a mort- 
gage, ard hence sums paid by mort- 
gagee for taxes and water assess- 
ments became a part of the mortgage 
debt, the time of payment of which 
sums was extended by agreement ex- 
tending the time of payment of the 
mortgage debt. Code 1932, § 44-801,— 
Union Cent. Life Ins. Co. v. Nielson, 
14, P20); 262: 

Mass. Mortgagors’ obligation con- 
cerning taxes and municipal assess- 
ments was solely for protection of 
mortgagee’s security against impair- 
ment, and damages recoverable’ by 
mortgagee for breach of such obliga- 
tion could not exceed amount of loss 
sustained by mortgagee because of im- 
pairment of its security.—Natick Five 
Cents.. Sav. Bank v. Bailey, 30 N.E.2d 
383. 307 Mass. 500. 

N.¥.Sup. A mortgage provision, thut 
mortgagor would pay all taxes and in 
default thereof the “mortgagee may 
pay the same’’, was required to be con- 
strued under statute as meaning that 
the mortgagor would repay the same 
with interest when paid by the mort- 
gagee. Real Property Law, § 254, subd. 
6.—Buffalo Sav. Bank y, Threeinwon 
Realty Corporation, 26 N.Y.S.2d 324, 
175 Misc. 807, 

§ 618 


C.C.A.Pa. In action by mortgagees 
to recover amount paid by them on 
mortgaged property against receiver of 
a national bank which was the record 
and registered title owner at time the 
tax liability accrued, the extent or 
nature of the bank’s ownership was not 
open to inquiry, and the alleged fact 
that the bank held title as pledgee was 
not a defense.—Stephens vy. Reed, 121 
¥.2d 696. 

National bank, which was record and 
registered title owner at time tax lia- 
bility accrued, could not escape liabil- 
jty to reimburse mortgagees who paid 
the taxes because property did not pro- 
duce sufficient income to discharge lia- 
bility for taxes thereon.—Stephens v. 
Reed, 121 F.2d 696. 

Mortgagees paying taxes were enti- 
tled to reimbursement from record and 
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gistered title owner at time tax lia- 
bility aecrued, although the tax ar- 
rearages accrued while mortgagees 
were in Dossession of property follow- 
ing defarlt under mortgage prior to 
foreclosure.—Stephens v. Reed, 121 F. 
2d 696. ‘ 

Tn morteagees’ action against receiv- 
er of national bank to recover taxes 
paid by mortgagees’ on mortgaged 
Pennsvivania property of which na- 
tional bank was the record and regis- 
tered title owner, refusing to permit 
receiver to amend its answer for pur- 
pose of enabling the receiver to con- 
vert a deed absolute on its face into 
one with a defeasance was not an abuse 
of discretion. 21 P.S.Pa. § 951; Fed- 
eral Rules of Civil Procedure, rule 15, 
28 U.S.C.A. following section 723c.— 
Stephens v. Reed, 121 F.2d 696. 

In actions by mortgagees against na- 
tional bank receiver to recover taxes 
paid by mortgagees on mortgaged 
Pennsylvania property of which the 
bank was the record and registered 
title owner at time tax liability ac- 
erued, refusing receiver’s offer to 
amend so as to show why title which 
the bank’s nominee held had been 
conveyed directly to bank’s conserva- 
tor and to amend so as to present an 
accounting for the rent which the re- 
ceiver received from the mortgaged 
property while in possession was not 
an abuse of discretion. Federal Rules 
of Civil Procedure, rule 15, 28 U.S.C.A. 
following section 723c.—Stephens  v. 
Reed, 121 F.2d 696. 

Ala. The outlays for redemption un- 
der statute providing that a mortgagee 
may redeem realty, sold for taxes, at 
any time within one year from the 
date of written notice from purchaser 
of his purchase of the realty at tax 
sale, become a part of the mortgage 
debt to be collected on foreclosure 
proceedings, if necessary. Code 1923, 
§ 3109.—Farmer v. Hill, 199 So. 820. 
240 Ala, 416. 


Ala. A covenant on the part of a 
mortgagor to pay municipal improve: 
ment assessments had the effect of bur- 
dening the mortgagor’s equity of re- 
demption with the assessments, and, 
on payment of the assessments by the 
mortgagee, the assessments would con- 
stitnte a part of the mortgage debt.— 
Griffin Lumber Co. vy. Neill, 200 So. 415. 
240 Ala. 573. 

N.Y.Sup. A mortgagor having agreed 
to repay taxes paid by mortgagee, no 
demand that he perform his contract 
was necessary before mortgagee could 
bring an action on the mortgage bond 
to recover the amount of taxes paid 
by it, and even the fact that original 
mortgagor occupied the position of a 
“surety” beéause mortgagor’s grantee 
had assumed and agreed to pay mort- 
gage did not entitle mortgagor to no- 
tice. Real Property Law, § 254, subd. 
6.—Buffalo Sav. Bank vy, Threeinwon 
Realty Corporation, 26 N.Y.S.2d 324, 
175 Misc. 807. 

Pa.Com.Pil. Where a deed given in 
August provides that the grantees ‘“‘as- 
sume all tax obligations” for the cur- 
rent year, and subsequently the taxes 
are paid in foreclosure proceedings by 
the mortgagee, who recovers them from 
the grantors, an action by the grantors 
against the grantees to recover the 
amount paid the mortgagee and the 
expenses of the mortgagee’s action is 
barred six years after the delivery of 
the deed, rather than six years after 
the grantors’ loss oceurred, since the 
grantees’ obligation to pay the taxes 
arose immediately upon the acceptance 
of the deed.—Carey v. ‘Truesdell, 38 
Dii& C. 532, 22 Hrie 213. 


RI. A mortgagee purchasing at 
foreclosure sale could not recover, from 
a grantee of mortgagor against whom 
the land was assessed for taxes, who 
held subject to the mortgage but had 
not undertaken and agreed to pay it, 
taxes subsequently paid by mortgagee, 
—Kimball v. MeGowan, 16 A.2d 500 

A mortgagee’s administrator, who 
purchased mortgaged property at fore- 
closure sale, stood in no better posi- 
tion, as respects recovery of amount 
subsequently paid for taxes from per- 


os 


§ 637 


son against whom the land was as- 
sessed for taxes, than a mortgagee 
buying at foreclosure sale and seeking 
to recover taxes paid before foreclo- 
Ruane neette a v. McGowan, 16 A.2d 


§ 625 

Pa.Com.Pl. Since it appears that the 
mortgagee secured insurance in a mutual 
insurance company, and claimed that 
the mortgagor had defaulted because 
he did not pay the premiums to that 
company, there is no validity to the 
mortgagee’s contention that the mort- 
gagor did not comply with the provi- 
sions of the mortgage because the in- 
surance which he had placed on the 
property was in a mutual rather than 
a stock insurance company.—Kerstetter 
v. Kerstetter, 49 Dauph. 102. 

It was the duty of the mortgagor to 
advise the mortgagee that he was car- 
rying insurance.—Kerstetter vy. Ker- 
stetter, 49 Dauph. 102. 

Tex.Com.App. Where fire policies 
were made ‘payable to holders of notes 
secured by trust deeds, as the holders’ 
interests appeared, and at time of fire 
loss notes were past due in amount 


exceeding that agreed on in adjust- | 


ment of fire loss, holders of notes had 
right to collect the insurance and ap- 
ply it on the notes to have lien fore- 
closed by trustee’s sale, notwithstand- 
ing that alleged agent of the holders 
of note allegedly persuaded owner of 
realty to indorse checks which had 
been made payable by insurer to her 
and holders of notes, on representa- 
tion that she would receive a portion 
of the insurance money to repair build- 
ing on the realty.—Topletz v. Woods, 
144 S.W.2d 258, reversing Woods vy. 
Topletz, 126 S.W.2d 781. 
§ 629 

N.J.Ch. A mortgagor has the duty 
to pay taxes and municipal liens and 
to keen down prior encumbrances, and 
the duty to pay taxes is indistinguish- 
able from the duty to make repairs, 
and failure to do either constitutes 
“permissive waste’ for which mortga- 
gor is liable in damages to mortgagee, 
since the security is thereby dimin- 
ished.—Camden, Trust Co. v. Handle, 
21 A.2d 354, 180 N.J.Hq. 125. 

N.J.Sup. A mortgagee by taking 
possession asSumes the position of 
owner and must keep the premises in 
necessary repair.—sScott  v. oboken 
Bank for Sav. in City of Hoboken, 19 
PrN abe Wh el age My A Sheed ha feud LS ped 5 

Pa.Com.P]. Where mortgagee in pos- 
session is a trust company and does 
not have in its account sufficient funds 
to make necessary repairs to the prem- 
ises, it may borrow funds from its 
banking department to make such re- 
pairs and may charge interest on such 
borrowings against the income derived 
from the rents obtained from the prem- 
ises.—Provident Trust Co. vy. Thomp- 
son, 56 Montg. 339.) 

§ 637 

Cal. A mortgagee has a right of ac- 
tion for damages against his mortga- 
gor and third persons who have cut 
and removed timber from the mort- 
gaged land, when those acts have ren- 


dered the mortgage insufficient secur-— 


ity for the debt.—Haston y. Ash, 116 P. 
2d 433, prior opinion 108 P.2d 955, 

Cal.App. Where plaintiff and his 
predecessors in interest had lost the 
right of recovery on a note and mort- 
gage long before any trees growing on 
mortgaged property had been cut, 
plaintiff was not damaged by reason 
of any waste committed by any of the 
defendants and was not entitled to re- 
cover damages therefor.—Haston vy. 
Ash, 108 P.2d 955. 


Iowa. Mortgagee could, had he act- 
ed in time, have brought a suit to re- 
strain removal of house from mort- 
gaged lot or brought an action at law 
tor damages to his security by removatk 
G6 nt bear v. Beck, 296 N.W. 


N.J.Ch. A mortgagor in possession 
owes duty to mortgagee not to impair 
security of mortgage—Camden Trust 
Co. v.. Handle; 21 A.2d 354, 180 N-J. 
Eq. 125. 

A “mortgage” being a mere security 
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permissive waste 


where actual purchase price 
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for a debt, mortgagor in possession is, 
in equity, the owner of the estate, 
and can exercise all rights of own- 
ership, even to extent of committing 
waste, but he cannot commit or suffer 
such waste as will diminish mort- 
gagee’s security and render the securi- 
ty insufficient—Camden Trust Co. v. 
Handle, 21 A.2d 354, 130 N.J.Hq. 125. 

What constitutes “waste’’ as be- 
tween mortgagor and mortgagee is or- 
dinarily determined by the same con- 
siderations applying to question of 
waste between tenant and remainder- 

- man or vreversioner, the mortgagor 
standing to the mortgagee as a tenant 
to the landlord or a tenant for life to 
‘a reyersioner.—Camden ‘Trust Co. v. 
Handle, 21 A.2d 354, 130 N.J.Hq. 125. 

A mortgagor in possession or his 
grantee who takes subject to mort- 
gage, is liable in damages to a mort- 
-gagee for permissive waste which 
diminishes the mortgagee’s security 

--and renders the security insufficient.— 
“Camden Trust Co. v. Handle, 21 A.2d 
304, 130 N.J.Hq. 125. 

N.J.Ch. The measure of mortgagee’s 
damages for waste committed by mort- 
gagor or his grantee is the diminution 
“in value of mortgage security, which 

is the difference between value of 
premises after commission and value 
in absence of such waste, and the 
damage is the amount the mortgaged 
premises would have sold for at fore- 

closure sale had the waste not been 
suffered or committed in excess of 

what the premises actually sold for.— 
Camden Trust Co. y. Handle, 21 A.2d 
354, 130 N.J.Eq. 125. 


A mortgagor’s grantee who closed 
theater and permitted theater to be- 
come in a dilapidated condition was 
liable to trustee for bondholders for 

in the amount of 

the difference between highest bid at 
foreclosure sale and the amount the 
theater would have sold for at such 
sale if the waste had not been com- 
mitted, and not the difference between 
actual purchase price and such amount, 
included 

delinquent taxes which were paid di- 

rectly to municipality and not to mort- 

gagee, and which constituted an item of 
waste whereby security of mortgage 

was diminished.—Camden Trust Co. v. 

‘Handle, 21 A.2d 354, 130 N.J.Hq. 125. 


N.Y.Sup. A mortgagor has duty to 
refrain from acts intended to fraudu- 
jJently injure mortgagee or to bring 
gain to mortgagor at expense and to 
injury of mortgagee.—Syracuse_ Sav. 
Bank y. Onondaga Silk Co., 26 N.Y.S 
2d 448, 175 Misc. 811. ¥ 
- Where mortgagor conducting a silk 
manufacturing business altered mort- 
gaged premises consisting of a 2-story 
residence by construction of steel and 
concrete storage vaults for silk, wheth- 
er mortgagor’s acts impaired the se- 
curity of the mortgagee would be con- 


sidered as of the time and under the 


eonditions when the acts were per- 
formed.—Syracuse Say. Bank v. Onon- 
Gaga Silk Co., 26 N.Y.S.2d 448, 175 
Mise. 811. 

In action by mortgagee to recover 
for impairment of its security result- 
ing from alleged wrongful act of mort- 
gagor, mortgagor could not be held 
liable for injury to security resulting 
from permissive waste, since the failure 
of mortgagor to keep his property in 
same condition as when mortgage was 
given is not wrongful.—Syracuse Sav. 
Bank vy. Onondaga Silk Co., 26 N.Y.S. 
2d 448,:175 Mise. 811. 

N.Y.Sup. In mortgagee’s action for 
impairment of its security resulting 
from act of mortgagor, mortgagee was 
required to prove a wrongful act of the 
mortgagor, impairment of security re- 
sulting from that act, and amount of 
impairment.—Syracuse Sav. Bank y. 
Onondaga Silk Co., 26 N.Y.S.2d 448, 
175 Mise. 811. 

Where mortgagor, engaged in silk 
manufacturing business, in 1923 und 
1927 erected storage vaults for silk on 
mortgaged premises consisting of a 2- 
story residence without complaint from 
mortgagee, though some of changes 
‘were obvious and those who inspected 
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premises reported that security was 
not good but mortgagee took no steps 
to collect debt, notwithstanding that 
mortgages were past due, evidence was 
not sufficient to show that changes, 
viewed in light of times when made, 
were in nature of “waste” or injurious 
to security so as to authorize mort- 
gagee to recover in 1940 for alleged 
impairment of security.—Syracuse Say. 
Bank y. Onondaga Silk Co., 26 N.Y.S.2d 
448, 175 Misc. 811. 

Where mortgagor leased mortgaged 
premises to a lessee through whose neg- 
ligence premises were damaged, mort- 
gagee could not hold the mortgagor 
responsible for misdeeds of his tenant 
and recover for impairment of security 
caused by the tenant.—Syracuse_ Sav. 
Bank v. Onondaga Silk Co., 26 N.Y.S.2d 
448, 175 Mise. 811. 

Pa.Super. Where a lease precedes a 
mortgage, and a tenant is in possession 
under the lease when the mortgage is 
given, and the term of the lease has 
not expired, the mortgage is taken 
subject to the lease, and the mortgagee 
cannot bring ejectment against the 
tenant for default of the mortgagor, or 
action in trespass, and in case of fore- 
closure of the mortgage for default, 
whether by levari facias following 
judgment in scire facias proceedings 
on the mortgage, or by fieri facias, 
or fieri facias and vend. ex., on the 
judgment entered on the bond accom- 
panying it, the property is sold sub- 
ject to the lease. Act of 1705, 1 
Smith’s Laws 57, pp. 59-61; 2 Stat. at 
Large, @. 152, pp. 246-249.—Peoples- 
Pittsburgh Trust Co. v. Henshaw, 15 
A.2d 711, 141 Pa.Super, 585, 

Wis. Where mortgagor’s right was 
limited to entering upon lands for pur- 
pose of cutting all timber of specified 
dimensions for delivery to mortgagees, 
and purchaser from mortgagor with 
notice of mortgagees’ rights in the tim- 
ber and their exclusive right to enter 
went upon the lands and cut the tim- 
ber, the cutting was “wrongful” as to 
mortgagees within statutory provision 
that in all actions to recover damages 
for timber wrongfully cut, the highest 
market value of such logs shall be 
found, and provision was properly ap- 
plied in determining amount due from 
mortgagor and purchaser to mortga- 
gees. §t.1939, § 331.18.—Jeske v. Hotz 
Mfg. Co., 297 N-W. 357, 238 Wis. 116. 
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Iowa. Mortgagee could, had he acted 
in time, have brought a suit to restrain 
reinoval of house from mortgaged lot 
or brought an action at law for dam- 
ages to his security by removal of 
house.—Walch v. Beck, 296 N.W.-_780. 

The measure of recovery in actions 
at law for damage to mortgagee’s se- 
curity by removal of house from mort- 
gaged lot woula be difference in value 
of security before and after removal of 
the house rather than the value of the 
ae ea deer a v. Beck, 296 N.W. 


§ 641 

Ark. In suit by administratrix of 
deceased mortgagee’s estate to fore- 
close mortgage and for damages for 
removing timber from mortgaged prem- 
ises, undisputed testimony by mort- 
gagor’s brother as to statement by de- 
ceased mortgagee that he had author- 
ized mortgagor to sell the timber was 
sufficient to sustain finding that timber 
was removed with mortgagee’s consent, 
so as to bar recovery by administratrix, 
regardless of whether mortgagor after 
decree of foreclosure had been entered 
and sale of premises thereunder con- 
firmed, was still a ‘party’ to suit so 
that his testimony as to transaction 
with deceased mortgagee was incom- 
petent. Const.Schedule, 2;  Pope’s 
Dig. § 5154.—Harrison y. Davidson, 149 
S.W.2d 49. 

Cal. Where holder of mortgage tes- 
tified that he objected to the cutting 
of trees on mortgaged realty and in- 
sisted that such action be stopped, and 
there was testimony of a licensed real 
estate broker that after the cutting, 
realty was worth much less. than 
amount of the mortgage indebtedness, 
the granting of nonsuit as to the other 
defendants in action for damages for 
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cutting the trees, against mortga 
and other defendants was error.—K 
ton vy. Ash, 116 P.2d 438, prior opin 
ion 108 P.2d 955. ° ‘ 

A mortgagee has a right of action 
for damages against his mortgagor 
and third persons who have cut and 
removed timber from the mortgaged 
land, when those acts have rendered 
the mortgage insufficient security for 
the debt.—Easton v. Ash, 116 P.2d 433, 
prior opinion 108 P.2d 955. 

Tll.App. A complaint by mortgagee 
alleging that defendants removed top 
soil of a specific value from the mort- 
gaged premises, and that owner as- 
signed cause of action for remoyal to 
mortgagee, sufficiently stated cause of 
action for damages for trespass to real- 
ty analogous to common-law action of 
trespass quare clausum fregit.—Citizens 
Nat. Bank v. Joseph Kesl & Sons Co., 
33 N.H.2d 133, 309 Ill.App. 273. 

In action by mortgagee for damages 
caused by removal of soil from mort- 
gaged property, wherein complaint al- 
leged assignment of owner's claim for 
damages to mortgagee, and requested 
judgment for amount of mortgage note 
with interest, plus specified sums, and 
body of complaint referred only to “not 
less than” specified smaller sums, such 
allegations could only be referable to 
the claim for damages for wrongful 
removal of soil, and plaintiff would be 
restricted to the sum _ requested .in 
addition to amount of mortgage note, 
though evidence tended to establish 
greater damage.—Citizens Nat. Bank 
v. Joseph Kes! & Sons Co., 33 N.H.2d 
133; 309 TilApp, 273. 

A mortgagee, as such, could recover 
for removal of soil from mortgaged 
property only the amount by which 
security of the mortgaged property 
was impaired, and could not recover 
amount of the mortgage note from 
trespassers.—Citizens Nat. Bank vy, 
Joseph Kesl & Sons Co., 33 N.H.2d 133. 
309 Ill.App. 273, 

Where fact that taxes on mortgaged 
premises exceeded value of the premises 
was not due to acts of trespassers who 
removed soil from such premises, and 
evidence showed no impairment in 
value of security by reason of tres- 
passers’ acts, mortgagee was entitled 
only to nominal damages plus amount 
due under assignment of owner’s claim 
for damages.—Citizens Nat. Bank v. 
Joseph Kes] & Sons Co., 33 N.H.2d 133. 
309 Ill.App. 273. 

N.Y.Sup. Where defendants, who 
were tenants, removed refrigerator 
from leased premises and refrigerator 
was covered by personalty clause in 
mortgage on premises, defendants were 
liable for value of refrigerator.—Yodo- 
witz v. Wetrogen, 25 N.Y.S.2d 81. 

Tenn. Where grantees of property 
subject to trust deed voluntarily con- 
veyed strip of the property to city for 
a nominal consideration as part of 
street widening project, neither credi- 
tor nor trustee were under any obliga- 
tion to grantors to sue city for the 
strip of property in order to protect 
grantor’s interest—Cameron v. Camp- 
bell, 144 S.W.2d 775. 


_ Wis. Where mortgagor’s right was 
limited. to entering upon lands for pur- 
pose of cutting all timber of specified 
dimensions for delivery to mortgagees, 
and purchaser from mortgagor with 
notice of mortgagees’ rights in the tim- 
ber and their exclusive right to enter 
went upon the lands and cut the tim- 
ber, the cutting was “wrongful” as to 
mortgagees within statutory provision 
that in all actions to recover damages 
for timber wrongfully cut, the highest 
market value of such logs shall be 
found, and provision was properly ap- 
plied in determining amount due from 
mortgagor and purchaser to mortga- 
gees. St.1939, § 331.18.—Jeske v. Hotz 
Mfg. Co., 297 AAW BST 238 Wis. 116. 


§ 

C.C.A.Cal. Where indenture provid- 
ed that no holder of any debenture is- 
sued thereunder should have any right 
to institute any action for the execu- 
tion of any right, for the appointment 
of a receiver or for any other remedy 
or to enforce debenture except and 
only through. trustee, and then only 
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stadter Bros., 115 F.2d 126. 
C.C.A.Ind. A trustee under mortgage 
deed of-trust vesting right of action 
under deed of trust exclusively in trus- 
tee, and depriving mortgage bondhold- 
ers of right to institute action to en- 
force their rights, had authority to 
sue for unpaid interest coupons.— 
Chase Nat. Bank of City of New York 
v. Citizens Gas Co. of Indianapolis, 113 
F.2d 217, certiorari granted City_ of 
Indianapolis v. Chase Nat. Bank of City 
- of New York, 61 S.Ct. 73, 61 S.Ct. 74, 
Chase Nat. Bank of City of New York 
v. Citizen’s Gas Co. of Indianapolis, 61 
S.Ct. 74, and Chase Nat. Bank of City 
of New York y. Indianapolis Gas Co., 
61 S.Ct. 74. 1 
A trustee under mortgage deed suing 
to enforce rights of bondholders holds 
the judgment or its money equivalent 
_ for benefit of bondholders.—Chase Nat. 


Bank of City of New York y. Citizens \ 


Gas Co. of Indiananolis, 113 F.2d 217. 
certiorari granted City of Indianapolis 
vy. Chase Nat. Bank of City of New 
York, 61. S.Ct. 73; 61) S:Ct. 74, Chase 
Nat. Bank of City of New York vy. Citi- 
zen’s Gas Co. of Indianapolis, 61 S.Ct. 
74, and Chase Nat. Bank of City of 
New York v. Indianapolis Gas Co., 61 
S.Ct. 74. ; 

A trustee has the right to enforce 
provisions of mortgage where mortga- 
gor has made an express promise to 
trustee that mortgagor will pay prin- 
cipal and interest.—Chase Nat. Bank of 
City of New York v. Citizens Gas Co. 
of Indianapolis, 113 F.2d 217, certiorari 
granted City of Indianapolis vy. Chase 
Nat. Bank of City of New York. 61 
§.Ct. 73, 61 S.Ct. 74, Chase Nat. Bank 
of City of New York v. Citizen’s Gas 
Co. of Indianapolis, 61 S.Ct. 74, and 
Chase Nat. Bank of City of New York 
y. Indianapolis Gas Co., 61 S.Ct. 74. 

D.C.V.C. In action in District Court 
of the United States for the District of 
Columbia on a New York bond secured 
by a mortgage, the laws of New York 
govern as to matters of substance and 
the laws of the District of Columbia 
govern as to matters of procedure.— 
Bayside-Flushing Gardens vy. Beuer- 
mann, 36 F.Supp. 706. ae 

The New York statute providing that 
during emergency period any person 
against whom a money judgment is 
demanded for any indebtedness secured 
by a mortgage on real estate shall be 
entitled to set off the fair and reason- 
able market value of the mortgaged 
property, less amounts owing on prior 
liens and encumbrances, simply pro- 
yides methods of procedure, and does 
not affect substantive rights. Civil 
Practice Act New York, §. 1083-b.— 
Bayside-Flushing Gardens v. Beuer- 
mann, 36 F.Supp. 706. 

In action in District Court of the 
United States for the District of Colum- 
bia on a New York bond under seal 
secured by a mortgage, defendant could 
not assert as a set-off or as a defense 
New York moratorium statute provid- 
ing that during emergency period any 
person against whom a money judg- 
ment is demanded for any indebtedness 
secured by a mortgage on real estate 
shall be entitled to set off the fair and 
reasonable market value of the mort- 
gaged property, less amount owing on 
rior lease and encumbrances, since New 

ork statute relates only to procedure, 
and does not affect substantive rights. 
Civil Practice Act New York, § 1083-b. 
—Bayside-Flushing Gardens y. Beuer- 
mann, 36 F.Supp. 706. 

Cal. Where contract with bank for 
loan to construct a dwelling, to be in- 
sured under National Housing Act, re- 
quired bank to procure written au- 
thorization from plaintiffs prior to 


I it 
m foreclosing either for full amount 
allegedly due under deed of trust or 
for aggregate of progress payments ac- 
tually made, but court, in exercise of 
its equitable powers, would allow bank 
to recover to extent that sums paid by 
bank to contractor were expended in 
the construetion work. 12 U.S.C.A. § 
1701.—Cummins y. Bank of America N. 
Dee SUA., 112 Pi2a'593, 87° Cal.24°846. 

Cal.App. The mortgage moratorium 
acts extending period within which an 
action may be brought on an obliga- 
tion founded on written instrument 
secured by trust deed extend to as- 
signee of a note secured by deed of 
trust. Gen.Laws Supp.1935, Act 5104 
a, aS amended by St.1937, p. 57: St. 
1937, p. 460; St.1939, p. 1045; Code 
Civ.Proc. § 337, subd. 1.—Goldenberg 
v. Wilner, 109 P.2d 768. 

Cal.App. Debts secured by mortgage 
are generally subject to rules of law 
applicable to those not secured, and 
mortgage creditor’s only advantage 
over other creditors of mortgagor is 
in respect to remedy for obtaining pay- 
ment of amount due.—In re Wear’s Hs- 
tate, 113 P.2d 732. 

Fla. Where an action at law is 
brought on a covenant contained in a 
mortgage providing that mortgagor 
will pay sums payable by virtue of 
notes secured by mortgage, the declara- 
tion must show by apt allegations 
that the debt is collectible by virtue 
of the notes mentioned in the covenant. 
—Alropa Corporation v. MeNamee, 197 
So. 514, 148 Fla. 785. 


Ga. A valid personal judgment ob- 
tained on an indebtedness secured by 
a deed to property is both a ‘‘general’” 
and “special judgment”, the judgment 
being “general” in the sense that it 
is a lien on all property of defendant, 
both real and personal, from date of 
its rendition, and ‘‘special’”’ in the sense 
that it is secured by deed to property. 
Code 1933, §§ 39-101, 110-507—Shed- 
den y. National~ Florence Crittenton 
Mission, 12 §.H.2d 618, 191 Ga. 428. 

Execution on a personal judgment 
based on an indebtedness secured by a 
deed to realty need not be first levied 
on the security before the judgment can 
be enforced against other property of 
the debtor, and in such case equity will 
not intervene to enjoin a levy on other 
property until security is exhausted 
simply because it would be to debtor’s 
advantage and best interest that such 
course be pursued. Code 1933, §§ 37- 
103, 39-101, 110-507—Shedden y. Na- 
tional Florence Crittenton Mission, 12 
S.E.2d 618, 191 Ga. 428. 


Ga. A creditor who has taken a 
deed from his debtor to secure the 
debt, who sues his claim to judgment, 
files a deed reconveying the land to 
his debtor, has execution levied there- 
on and obtains sheriff’s deed by pur- 
chase at judicial sale, acquires an in- 
defeasible title, but, if the _ sheriff’s 
sale is void, he acquires no more right 
than if he had taken possession under 
security deed for default in payment of 
the debt. Code 1988, § 67-1501.— 
Hirsch vy. Northwestern Mut. Life Ins. 
Co., 13 S.H.2d 165, 191 Ga. 524, 

A creditor who has taken a deed 
from his debtor to secure the debt and 
desires to pursue statutory remedy for 
acquiring sheriff’s deed_at judicial sale 
must first reduce the debt to a_ judg- 
ment in personam against debtor. 
Code 1933, § 67-1501.—Hirsch v. North- 
western Mut. Life Ins. Co., 13 S.H.2d 
165, 191 Ga. 524. 

Where holder of security deed trans- 
ferred the property by quitclaim to 
nonresident debtors in order to permit 
levy of execution on the _ property, 
judgment against debtors on the debt, 
as a prerequisite, based on service by 
publication alone was void and holder 
acquired no title by purchase at ju- 
dicial sale. Code 19338, §§ 67-1501, 81- 
205.—Hirseh v. Northwestern Mut. Life 
Ins. Co., 13 S.H.2d 165, 191 Ga. 524. 

A purehaser at a void judicial sale 
made in pursuance of a judgment set- 
ting up a special lien under the pro- 


procure plaintiffs’ 
ation precluded it 


premises to purchaser thereof, does not 


r 
of principal and interest 
due; but, where holder of junior 
curity deed alleged that purchaser | 
acquired possession and had receiv 
large profits, and junior holder offer 
to pay amount due after an aeccountil 
of profits, a formal tender was not re- 
quired. Code 1933, §§ 37-104, 67-1501 
—Hirsch v. Northwestern Mut. L: 
Ins. Co., 13 S.H.2d 165, 191 Ga. 524 

In suit by holder of junior secw 
deed attacking validity of judicial ; 
under which holder of senior secu 
deed: acquired title and possession, pe 
tition was not subject to demurrer on 
ground that junior holder' was bar 
by “laches” and was 


intention of procuring sale of the pro’ 
erty, and after senior holder had reso 
the property to another, notithers 
ing that deed of junior holder was — 
years old and was given to secure 
debt 19 years past due, and that ju 
holder had entered into agreement. 
der which senior holder was indu 


to advance money to dissolve an ex 
ing loan. Code 1933, ., 67-150 
Hirsch v. Northwestern Mut. Life In 


Co., 13 S.E.2d 165, 191 Ga. 524. 

Iowa. Where, notwithstanding mor 
gage had been on record for six 
years, judgment was taken. on note 
cured thereby without a foreclosure of 
the mortgage, judgment under statu 
was of no force or effect other than | 
a set-off or counterclaim from and a: 
expiration of two years from pass. 
of statute, and decree restrainin 


void for all purposes except as provid- 
ed by statute was properly rendered. — 
Code 1939, § 11033.4.-Shum y. Prow 
& Leffler, 298 N.W. 868, 230 Iowa 778 
Kan. A Federal Farm Mortgage 
Corporation may, bring action on a 
note given under the Federal F: 
Mortgage Act, without 


Gen.St.1935, 60-3463a; 
Farm Mortgage Corporation Act 
Stat. 344._Federal Farm Mortg. © 


poration v. Bolinger, 108 P:2d' 492, 
Kan. 700. : sh 
Mass. In action on bond executed 
in New York secured by second m 
gage on realty situated in New Yor 
plaintiff was entitled to full recov 
of its debt as against defense th 
defendant was entitled to the benet 
of the New York mortgage morator 
laws, where the security of the m 
gaged realty had entirely disappe 
as the result of the foreclosure o 
first mortgage after the action > 
brought, particularly in view of 


swept away by a foreclosure of a pri 
mortgage. Civil Practice Act N.Y. § 
1083 to 1083-b, as amended.—U. S. B. 
& M. Liquidation Corporation y. Hilton 
29 N.H.2d 684. t "4 

Neb. The effect of the statute pro- 
viding that when a petition shall be 
filed for satisfaction of a mortgage, | 
court shall have power only to decree 
and compel: delivery of possession of 


deprive a mortgagee of the right to — 
elect to proceed initially by suit on the: 


note instead of by foreclosure. Comp. 
St.1929, § 20-2141, as amended by 
Laws 19338, c. 41.—KFederal Farm. 


Mortg. Corporation vy. Claussen, 293 N. 
W. 424. A 


Neb. An action to recover a money. 
judgment on a note secured by a mort- 
gage is an “action at law”, independ- 
ent from a “suit in equity” to fore- 
close and satisfy the mortgage, even if 
an attachment be issued and _ levied. 
on the realty in a proceeding ancillary. 
to the action on ‘the note—Linder vy. 
Terre Haute Brewing Co., 298 N.W. 


545. 
The statute limiting the power of a. 
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court in a foreclosure action to decree- 
ing and compelling delivery of posses- 
sion of premises to the purchaser 
thereof has no application to an action 
i at law to obtain a judgment on the 
note, even if accompanied by the an- 
cillary remedy of attachment. Comp. 
St.Supp.1939, § 20-2141.—Linder_ v. 
Terre Haute Brewing Co., 298 N.W. 
545. 
N.J. A law court has jurisdiction to 
entertain suit by mortgagee in real 
estate mortgage against mortgagor and 
brat successive assuming grantees in view 
q of the Practice Act, which authorizes 
the joinder as defendants of all per- 
sons having an interest in the con- 
troversy and provides for entry of 
judgment in the form required by 
nature of case, and the statute per- 
-mitting a person for whose benefit a 
eontract was made, either simple or 
; sealed, to sue thereon in any court. 
Re NGA. 102:26=3.6)° 2127-24) Tos27425, 
2227-285. 2::27-31, 2:27-38, 2:27-245, 2:- 
_ 27-247.—Woodbridge v. De Angelis, 17 
Pee AWos 542, 1L25 IN 2.145579, 

NJ. The statute requiring foreclo- 
sure of a mortgage before bringing suit 
at Jaw on the bond is inapplicable to a 
+ mortgage on property in another state, 

alt though the mortgagor is a resident of 


4 d N.J.S.A. 


New Jersey. 


N.Y.Sup. Under provision of mort- 
- ~gage moratorium statute, prohibiting 
during emergency actions on an in- 
debtedness if the indebtedness orig- 
inated or was originally contracted for 
simultaneously with “such mortgage” 
and is secured solely by, “such mort- 
gage’, the quoted words refer to a 
_ mortgage upon realty or any interest 
therein. Civil Practice Act, § 1077-a.— 
Delaware & Hudson Co. vy. Utica, C. & 
sya jemRe tO0:, (21, N.Y.S.20°410,°174: Mise. 

403, affirmed 20 N.Y.S.2d 1012, appeal 
granted 21 N.Y.S8.2d 393. 


: Under provision of mortgage mora- 
torium statute prohibiting during 
emergency actions on an indebtedness 
if indebtedness originated or was orig- 
_ inally contracted for simultaneously 
isp with a mortgage on realty and secured 
- “solely”? by ‘‘a mortgage’ on realty, 
limits word “se- 


Byro@ivil “Practice Act, §§ 107%.a,-1077-b.— 
Delaware & Hudson Co. v. Utica, C. 
> & BR. Co., 21.N.Y.S.2d 410, 174 Mise. 
403, affirmed 20 N.Y.S.2d 1012, appeal 
granted 21 N.Y.S.2d 393. 


tox 
- —N.Y.Sup. Where. defendants under 
terms of collateral. bond were’ obli- 

gated to make good any default in 
terms of original bond and mortgage, 
mortgagee had right to pursue her 
remedy at law on the collateral bond 
to recover by reason of default in pay- 
ment of interest and taxes, without 
first exhausting her remedy of fore- 
closure in equity, and in such action 
the value of the mortgaged premises 
was immaterial, since none of the de- 

fendants could offset such value under 
Civil Practice Act. Civil \Practice Act, 
~ § 1083-b.—Israels vy. Ray-Jen Corpora- 

tion, 25 N.Y.S8.2d 127. 

N.Y.Sup. Interest on mortgage in- 
debtedness was not affected by mora- 
torium laws where it did not originate 
simultaneously with the mortgage, but 
t Jater.—Ketcham v. Willis, 28 N.Y.S.2d 
mb 52, affirmed 27 N.Y.S.2d 997, 261 App. 
aa Diy. . 
ea) N.Y.Sup. In action to recover inter- 
7 est on bond secured by mortgage, af- 
firmative defense that fair and reason- 
able’ market value of the mortgaged 
property, after deducting value of pri- 
or liens, exceeded original principal of 
the bond, could not  stand.—Union 
Trust Co. of Rochester v. Toal, 28 
N.Y.S.2d 956. - 

Or. The holder of a note for unpaid 
balance of purchase price of realty se- 
cured by mortgage may waive mort- 
gage and bring action on note for un- 
paid balance of purchase price and sat- 
isfy judgment out of any property of 
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debtor that is subject to execution— 


Stretch v. Murphy, 112 P.2d 1018. 
The fact that second mortgagee was 
made defendant in suit by first mort- 
gagee to foreclose its mortgage did not 
make it obligatory upon second mort- 
gagee to foreclose her mortgage in that 
proceeding, but she was entitled to 
waive her mortgage and bring an ac- 
tion against mortgagor on note given 
py thin Sere teh vy. Murphy, 112 P.2d 


Pa. Where husband and wife exe- 
cuted joint bond secured by first mort- 
gage on two tracts separately owned by 
them, husband conveyed his tract to 
himself and wife as tenants by entire- 
ties, and they executed second mortgage 
on both tracts expressly subject to 
first mortgage indebtedness, sheriff’s 
sale under judgment against wife on 
bond secured by first mortgage dis- 
charged lien of second mortgage on 
both tracts.—Lemon v. Emmons, 20 A. 
2d 232, 342 Pa..299. 

Pa.Super.. Where a lease precedes a 
mortgage, and a tenant is in posses- 
sion under the lease when the mort- 
gage is given, and the term of the 
lease has not expired, the mortgage is 
taken subject to the lease, and the 
mortgagee cannot bring ejectment 
against the tenant for default of the 
mortgagor, or action in trespass, and 
in case of foreclosure of the mortgage 
for default, whether by levari facias 
following judgment in scire facias pro- 
ceedings on the mortgage, or by fieri 
facias, or fieri facias and vend. ex., on 
the judgment entered on the bond ac- 
companying it, the property is sold 
subject to the lease. Act of 1705, 1 
Smith’s Laws, 57, pp. 59-61; 2 Stat. 
at Large, c. 152, pp. 246-249.—Peoples- 
Pittsburgh Trust Co. y. Henshaw, 15 
A.2d 711, 141 Pa.Super. 585. 


Where once mortgaged property has 
been sold under scire facias proceed- 
ings on the mortgage, or by execu- 
tion on the bond, the mortgagor’s in- 
terest is gone forever.—Peoples-Pitts- 
burgh Trust Co. v. Henshaw, 15 A.2d 
711, 141 Pa.Super. 585. 


Pa.Com.Pl. A trust company peti- 
tioned for an order to enter judgment 
on a bond which was more than twen- 
ty years old. The pleadings indicated, 
inter alia: that on Dee. 1, 1919, the 
defendants executed and delivered a 
mortgage and bond to an individual, 
his executors, administrators and as- 
signs; that the principal of the mort- 
gage, which was payable on Dec. 1, 
1924, has been reduced to $14,900, and 
interest has been paid to Dee, 1, 1940; 
that the mortgagee, on Feb. 27, 1920, 
assigned the bond and mortgage to the 
plaintiff which, on June 15, 1921, as- 
signed them to another trust company 
which reassigned them to the plaintiff 
on May 24, 1922, which last assign- 
ment is recorded; that one of the de- 
fendants died on Feb. 19, 1934; that 
the balance of the principal is unpaid; 
and that the other defendant is. still 
living. The answer denied none of the 
facts, but averred that the petition is 
insufficient because it does not show 
that the plaintiff is the owner of the 
bond and mortgage, fails to state who 
is the present owner of the real es- 
tate, fails to aver that the owner of 
the bond and mortgage has a remedy 
of scire facias, and does not have a 
copy of the bond attached to the peti- 
tion; the answer also averred that it 
would be unfair to enter the bond 
since the defendant does not own the 
mortgaged premises. Held, that the 
rule to show cause why the judgment 
should not be entered must be made 
absolute.—Central Trust Co. of Harris- 
burg v. Kaylor, 51. Dauph. 116: 

It is immaterial that the petition 
does not aver who is the present owner 
of the real estate, because the purpose 
of the entry of the bond is to obtain 
a judgment against the obligor; and 
it is equally immaterial that the peti- 
tion fails to aver that the owner of the 
bond and mortgage has a remedy by 
scire facias. He has that remedy, but 
he also has whatever remedy the bond 
gives him.—Central Trust Co. of Har- 
risburg v. Kaylor, 51 Dauph. 116. 


Rule 110 of s Ce L 
if a warrant of attorney or p 


enter judgment is over twenty years © 


old, there’ must be a rule to show 
cause, which must be served upon the 
party if he is to be found within the 
State—Central Trust Co. of Harris- 
burg v. Kaylor, 51 Dauph. 116. 

The objection that there is no copy 
of the bond attached is without merit, 
because the bond will be filed when the 
judgment is  entered.—Central Trust 
Co. of Harrisburg v. Kaylor, 51 Dauph. 
teh Gee 

S.D. Where note, providing that 
separate estate of each maker should 
be bound for its payment, was secured 
by a realty mortgage which was not 
given in payment of purchase price 
of realty, and statute protected owner 
against a deficiency judgment on fore- 
closure of a mortgage given in pay- 
ment of purchase price of realty, a 
suit could be brought on the note 
without first foreclosing mortgage or 
waiving the security. SDC 37.2903 to 
37.2905.—Federal Land R«nk of Oma- 
ha v. Schley, 293 N.W. 879. 

Tex.Civ.-App. The holder of secured 
note is not required to exhaust se- 
eurity before enforcing note against 
original maker, and can proceed to 
judgment against the maker without 
reference to security, but a holder seek- 
ing to have mortgage lien foreclosed 
eannot enforee personal liability of 
mortgagor until property has been sold 
pursuant to valid foreclosure and pro- 
ceeds applied to mortgage debt, and 
such procedure is essential to ascertain- 
ment of amount in which the property 
is deficient, and for which debtor may 
be liable-—Chaney v. Maupin, 153 S.W. 
2d 187, error granted. 

Wis. Where statute allowing an ac- 
tion on an obligation secured by a 
mortgage on realty to be brought be- 
came effective later than statute which 
does not allow an action on the obliga- 
tion to be brought until foreclosure of 
mortgage, sale, and confirmation of sale, 
the later statute prevails and supersedes 
the earlier one in so far as the stat- 
utes are repugnant and irreconcilable. 
St.1939, §§ 269.58, 281.22(4).—Donovan 
v. Theo. Otjen Co., 298 N.W. 168, 238 
Wis. 47. 

The statute which does not allow an 
action on an obligation secured by a 
mortgage on realty to be brought until 
foreclosure of mortgage, sale, and con- 
firmation of sale, is impliedly repealed 
by a later statute to the extent that it 
allows such an action to be brought. 
St.1939, §§ 269.58, 281.22(4).—Donovan 
v Theo. Otjen Co., 298 N.W. 168, 238 
Wis. 47. 
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Conn. An assignor was not entitled 
to set aside an assignment of mortgage 
and note and to foreclose the mortgage 
on ground that assignment had been 
made by “mistake,” where findings that 
there was no evidence that mortgage 
indebtedness was due and unpaid, that 
assignor introduced no evidence in 
support of his demand, that assignment 
was made upon adequate consideration, 
and that there was no fraud connected 
with transaction, implied. that there 
was no mistake.—Bryon v. Martin, 20 
A.2d 722, 128 Conn. 131, 


Fla. Notes given for purchase price 
of land were negotiable and mortgage 
securing ‘the notes was incidental 
thereto, and hence assignee of such 
notes and mortgage could assign or 
wee them.—Case y. Smith, 200 So. 
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Cal.App. In determining whether an 
unrecorded assignment of mortgage 
was fictitious and given without con- 
sideration, court would consider previ- 
ous litigation wherein assignee, who 
was niece of one of assignors, attended 
trial wherein assignors sought to en- 
force a judgment for specific perform- 
ance of a contract for sale of property 
secured by the mortgage. Civ.Code, §§ 
1614, 1615; Code Civ.Proc. § 1962, 
subd. 2.—Kott v: Hilton, 114 P.2d 666. 

Fla. An assignment of a mortgage 
or note, made for the purpose of se- 
curing a loan of money, though ab- 
solute on its face, will be considered 


—" 


secured by mortgage forecloses 
mortgage under power of sale granted 
therein, or by a suit of foreclosure to 
which pledgor is not made a party, 
without authority to purchase being 
expressly granted, only mortgagor’s 
equity of redemption is foreclosed and 
pledgee thereafter holds land merely as 
security for his debt, or, if the land 
has been disposed of, he is accountable 
for the proceeds received and such 
disposition.—Crowley v. Atkinson’s Hs- 
tate, 296 N.W. 864. ‘ 
Even if bank, by foreclosing a note 
and trust deed held by it as collateral 
security in a roceeding in which 
pledgor wags made a party defendant, 
converted pledge, where pledgor there- 
after gave bank a new note which re- 
cited a pledge of same collateral and 
paid interest thereon, pledgor ‘‘waived”’ 
and ‘abandoned” whatever right he 
might have had to contend that bank 
was liable for conversion of pledge.— 
aD vy. Atkinson’s Estate, 296 N. 
Even if bank, by foreclosing a note 
and trust deed held by it as collateral 
security in a proceeding in which 
pledgor was made a party defendant, 
converted pledge, and there was no 
element of ratification by pledgor, the 
conversion could only create a right on 
part of pledgor to set off against bank’s 
claim, and would not amount to “pay- 
ment” of pledgor’s obligation—Crowley 
vy. Atkinson’s Hstate, 296 N.W. 864. 
Mo. While ‘‘endorsement of note” 
must be made by written signature on 
back of instrument itself, ‘assignment 
of note or mortgage’’ may be by sepa- 
rate instrument, or even by _ parol.— 
Cockrell v. ppulge tap S.W.2d 416. 


Pa.Orph. An antecedent debt is not 
a valuable consideration for the assign- 
ment of a mortgage made solely as 
security for such debt, and the assignee 
takes the mortgage subject to all equi- 
eee re Brillhart’s Estate, 54 York 


in order that an extension of time 
for the payment of an antecedent debt 
shall be a good and valuable considera- 
tion for the assignment of a mortgage 
to secure such debt, the extension of 
time must be contracted for.—In re 
Brillhart’s Estate, 54 York 177. 


: § 689 

Ariz. Where land and chattels pur- 
chased by judgment creditor on execu- 
tion sale were conveyed by deed abso- 
lute in form to grantee who paid bal- 
ance due from debtors and as part of 
same transaction grantee agreed to con- 
vey land to one of debtors and chat- 
tels to another on their payment to 
him of amount paid creditor for which 
sum note was executed by debtors who 
agreed to turn property over to gran- 
tee if they failed to perform their part 
of agreement within time stipulated and 
grantee placed in escrow deed and bill 
of sale to be delivered if note was 
paid, and after note was almost paid, 
grantee, for balance due on note, quit- 
claimed land to one of debtor’s sons 
who had notice of entire transaction, 
evidence showed that deed to grantee 
was intended as security and hence was 
a “mortgage” and there being no fore- 
closure thereof, quitclaim deed to sons 
who were not innocent purchasers with- 
out notice was ineffective to transfer 
title. Code 1939, § 62-502.—Farrell v. 
West, 113 P.2d 866, modified 114 P.2d 

910. : 
Ark. Where grantor executed an ab- 
solute deed as security for indebted- 
ness, and thereafter grantor paid in- 
debtedness and caused grantee to exe- 
cute a deed of realty to the grantor’s 
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- convey any title, and they should have 


a after 
xecuted a 


been canceled as clouds on the title— 
Harris v. Collins, 150 S.W.2d 749. 

Il, One who took from former mort- 
gagee quitclaim deed to mortgaged 
land, after decree foreclosing mortgage 
had been entered, obtained only an eq- 
uitable assignment of mortgagee’s 
rights in the decree of foreclosure and 
placed himself in mortgagee’s shoes, 
thereby establishing as between himself 
and mortgagor same relationship of 
mortgagee and mortgagor as had ex- 
isted between his grantor and mort- 
gagor.—Carter Oil Co. v. Durbin, 34 
N.H.2d 407, 376 Ill, 398. 

Wis. A statute providing that deed 
shall not be defeated by defeasance 
unless instrument of defeasance shall 
have been duly recorded. was not in 
terms applicable where grantee’s title 
was defeasible only by reason of oral 
understanding, but the principle de- 
elared was applicable, so that knowl- 
edge of such facts as would put a pru- 
dent man upon inquiry and render it 
fraudulent for him to purchase with- 
out making inquiry would defeat claim 
based on such deed. St.1939, § 235.51. 
R. F. Gehrke Sheet Metal Works v. 
Mahl, 297 N.W. 373, 237 Wis. 414. 


§ 695 

Iowa. Where, after sheriff’s sale un- 
der foreclosure of first mortgage and 
before expiration of right of defunct 
bank holding junior mortgage to make 
redemption, examiner in charge of 
bank made investigation and conclud- 
ed that value of property was not suffi- 
ecient to justify its redemption, and 
mortgage with other assets was sold 
to plaintiff by bank receiver for small 
eonsideration, conduct of defunct bank 
did not constitute an “abandonment’’ 
or “waiver” of rights against mortgage 
debtor.—Anderson v. Renshaw, 294 N. 
W. 274. 

Me. The rule that a mortgage and 
debt secured thereby are inseparable 
is limited to such debt as is identified 
in notes described in a mortgage so 
that assignee thereof may properly be 
held to have notice in instrument. it- 
self as to identity and amount of ob- 
ligations secured.—Perham vy. Verrill, 
17 A.2d 1. 

Mo. Under trust deed requiring 
mortgagor to pay taxes on mortgaged 
land, right to recover such taxes be- 
came part of debt secured by trust 
deed and passed with it on assignment 
thereof, without assignment of claim 
therefor by assignor’s receiver, who 
paid taxes.—Cockrell y. Taylor, 145 S. 
W.2d 416. f \ 

N.H. Where mortgagee assigned 
mortgage note and her interest as 
mortgagee to bank to secure in part 
bank’s loan to mortgagee, the bank ac- 


' quired in equity the rights of the mort- 


gagee, and thereafter the original mort- 
gagor’s indebtedness was to the bank 
and his property was pledged to it as 
security therefor.—Phinney v. Cheshire 
County Sav. Bank, 16 A.2d 363. 


Where mortgagee assigned mortgage 
note and her interest as mortgagee to 
bank to secure in part bank’s loan to 
mortgagee, mortgagee’s only right was 
to have the note and mortgage reas- 
signed by the bank to mortgagee in 
event that she should pay her indebted- 
ness to the bank before the original 
mortgagor paid his debt to bank.— 
Phinney v. Cheshire County Sav. Bank, 
16 A.2d_ 363. ah : 5 

N.Y. Mortgage participating certifi- 
cates by the terms of which defendant 
assigned to plaintiff an equitable in- 
terest in the mortgage to which de- 
fendant held title, and each of which 
gave plaintiff as its owner certain 
rights and interests, were “things of 
value’ inecumbering defendant’s title 
with a lien while they were outstand- 
ing, and so long as plaintiff retained 


* Mortgage Co., 34 N.H.2d 345, 285 N.Y. 


{f's ho j 
being 


N.Y.S.2d 1018, 
reargument denied 17 
258 App.Div. 944, nS a! : 
N.C. A holder of notes secured 
trust deed, by assignment of such 
as collateral security for his own 

of less amount than face value of note 

did not lose his interest in d 
eo 


dee 
trust by which notes were secured, 
holder had the right, unless oth 
agreed, to call upon trustees to for 
close deed of trust, though he did 
have physical possession of the notes 
Sineath vy. Katzis, 14 S.H.2d 41 2 
N.C. 434. {Se 
Pa. A mortgagee, purchasing 
gage and bond secured thereby 
lic sale after mortgagor’s defau 
payment of notes, as collateral ss 
for which bond and mortgage w 
posited, acquired absolute title t 
and mortgage, free of all limitatio 
pertaining thereto when held as _ 
lateral, except that no greater re 
could be had thereon than amor 
debt secured.—Davis v. Kentwe 
Corporation, 19 ere ite 342 Pa, 


Fla. Persons to whom mor 
conveyed mortgaged realty after 
tion of satisfaction of mortgage 
poration, to which it was assig 4 
assignee of liquidator of bank to wh 
mortgagee assigned it, without 
ing it or notes secured thereby, 
lateral security for debt, paid by 
gagee before bank’s failure, wel 
“purchasers without notice” ¥ 
statute providing that no assign 
of mortgage on realty shall be 
against subsequent purchasers f 
uable consideration without noti 
less recorded, as they were on 
actual notice of facts as would put re 
sonable prudent men on inquiry, which 
would have shown that mortgage | d 
notes were in possession of mortgag 
widow, claiming title thereto, at ti 
purchase, that mortgagee’s debt t 
had been discharged, and that 
suit to ‘enforce payment thereof 
ed in decree for mortgagee before 
death. Comp.Gen.Laws 1927, § 
Hulet v. Denison, 1 So.2d 467. 

Ga. Assignees of land mortga 
filed for record did not lose p 
over one purchasing part of land 
assignment and his predecessor in 
by failure to record assign 
Thomas vy. Hudson, 10 §.H.2d 3 
Ga. 622. ; Kin hae 


Wash. The consideration whi 
ported transfer by bank of one 
eral notes secured by a commo 
gage also supported a sub 
agreement by bank that holder ) 
have first call on proceeds of mortg 
and that any claim bank migh 
against maker and his wife, either 
cured or unsecured, was subordina 
to claim of holder, especially where 
ing of such agreements was custom 
with bank and had been done on earlier 
notes assigned by bank to holder.— 
Robbins v. Wilson Creek State Bar 
106 "P.2da° 1107: \ 
706 


§ 

N.Y. In absence of contrary agré 
ment, existence of trust, or proof’ 
some equitable reason why priority — 
should exist in favor of assignee, as-— 
signor of part of mortgaged indebted- 
ness who has not assumed liability ag — 
guarantor is entitled to share pro rata ~ 
with assignee in proceeds of insufficient — 
security.—_In re Union Guarantee & 


337, modifying 20 N.Y.S.2d 490, 259 
App.Div. 866, reargument denied 20 N. — 
Y.S.2d 985, 259 App.Div. 1001. 

Where debtor-creditor relationship 
exists between assignor of part of mort- 
gage and assignee, assignee’s claim * 
must be satisfied before assignor’s.— 
In re Union Guarantee & Mortgage 
Co., 34 N.H.2d 345, 285 N.Y. 337, modi- 
fying 20 N.Y.S.2d 490, 259 App-:Div. 


1 


‘, ifs ty 
- § 706 

$66, reargument denied 20 N.Y.S.2d 985, 

259 App.Div. 1001. 

The right of assignee of part of mort- 
gage to preference may rest not only 
on presumption of intent from guaranty 
of assignor, but also may be deter- 
mined from actual intent shown by pro- 
visions of agreement between assignor 

and assignee.—In re Union Guarantee & 
; Mortgage Co., 34 N:H.2d 345, 285 N.Y. 
_ 837, modifying 20 N.Y.S.2d 490, 259 
: App.Div. 866, reargument denied 20 
N.Y.S.2d 985, 259 App.Div. 1001. 
QO 


§ 709 
weal C.C.A.11]. Under Illinois law, where 

the maker of a promissory note secured 

by a real estate mortgage subsequently 
: acquires the note while remaining own- 
er of the realty, there is a ‘“‘merger’’ un- 
i der a doctrine founded primarily on 
} the proposition that the obligor cannot 
at one and the same time be both 

obligor and obligee.—In re McDermott, 

115 F.2d 582. 
_. he Illinois rule that, where the 
- maker of a promissory note secured by 
real estate mortgage subsequently ac- 
quires the note while remaining owner 
of the realty, there is a “‘merger’, is 
not unalterable in equity, but equity 
will prevent or permit a merger as will 
‘pest subserve the purposes of justice. 
—In re steer mot, 10 F.2d 582. 

10 

_. Fla. Generally, assignee of mortgage 
has all rights thereunder that his as- 
Boe signor had, but no other or greater 
rights, especially if assignment is made 
after maturity of debt secured.—Hulet 
\ vy. Denison, 1 So.2d 467. 
a i, § 711 

Fla. One to whom notes and mort- 
( gage securing them are assigned after 
- maturity takes them subject to all de- 
_  fenses available against holder in due 
course before maturity.—Hulet v. Deni- 
+ son, 1 So.2d 467. 
"eae decedent, during her 
lifetime, executed and delivered a bond 


and mortgage to a third party who as- 
signed instruments to decedent’s son- 
in-law in 1914, and son-in-law execut- 
A ed a general release discharging dece- 


Ve dent from all claims in 1929, and there- 
“Mi after assigned bond and mortgage to 
_ defendant’s assignor, and neither as- 
signor nor defendant, at time of accept- 
ing assignment, made inquiry ‘of mort- 
gagor concerning amount due on bond 
and status thereof, defendant was ‘‘es- 
_ topped” from contesting effect of re- 
lease as against decedent’s executors 
and trustees.—Massinger v. Geering, 19 
A.2d 460, 129 N.J.Eq. 385, affirming 16 
_ A.2d 338, 128 N.J.Bq. 399. 
An assignee of a bond and mortgage 
must at his peril make proper inquiry 
; of mortgagor or owners of equity of 
_ redemption as to whether equitable set- 
offs or defenses exist against bond and 
mortgage, and, if assignee does not do 
- so, he takes bond and mortgage’ sub- 
ject to set-offs and defenses existing 
é against them.—Massinger v. Geering, 
: ~19 A.2d 460, 129 N.J.Eq. 385, affirm- 


Pine) io) A.20)338) 128 NJ.Bq. 399. 
c The assignee of a bond and mort- 
gage, although a bona fide holder, took 
bond and mortgage subject to equities 
existing against them in  assignor’s 
hands.—Massinger y. Geering, 19 A.2d 
460, 129 N.J.Eq. 385, affirming 16 A. 
2d 338, 128 N.J.Eq. 399. 
fe _N.J.Ch. Where decedent, during her 
lifetime, executed and delivered a bond 
Re and mortgage to a third party who as- 
_ signed instruments to decedent’s son- 
o in-law in 1914, and son-in-law execut- 
, ed a general release discharging dece- 
dent from all claims in 1929, and there- 
after assigned bond and mortgage to 
defendant’s assignor, and neither as- 
signor nor defendant, at time of accept- 


: ing assignment, made inquiry .of mort-* 


gagor concerning amount due on bond 

and status thereof, defendant was ‘‘es- 

topped” from contesting effect of re- 

lease as against decedent’s executors 

and _ trustees.—Massinger v. Geering, 16 
- A.2d 338, 128 N.J.Eq. 399. 

An assignee of a bond and mortgage 
must at his peril make proper inquiry 
of mortgagor or owners of equity of 
redemption as to whether equitable 
set-offs or defenses exist against bond 
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and mortgage, and, if assignee does 
not do so, he takes bond and mortgage 
subject to set-offs and defenses exist- 
ing against them.—Massinger y. Geer- 
ing, 16 A.2d 338, 128 N.J.Hq. 399. 

The assignee of a bond and mortgage, 
although a bona fide holder, took bond 
and mortgage subject to equities exist- 
ing against them in assignor’s hands.— 
Massinger v. Geering, 16 A.2d 338, 128 
N.J.Eq. 399. 

Pa.Orph. An assignee of a mortgage 
who takes the same without obtaining a 
declaration of no set-off or even making 
inquiry of the mortgagor as to any de- 
fenses takes the mortgage subject to 
any then existing rights of the mort- 
gagor.—tIn re Brillhart’s Estate, 54 
York 177. 

Pa.Orph. In order to constitute an as- 
signee of a mortgage a purchaser with- 
out notice, he must prove independently 
of the receipt of the assignment the 
payment of a consideration before he 
had notice of a defense to the mort- 
gage.—In re Brillhart’s Hstate, 54 York 


Lie 
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Pa.Orph. A mortgagor who issues a 
certificate of no defense to the mort- 
gage is estopped from setting up his 
defense against an assignee who takes 
on the faith of his certificate, but to 
avail himself of such an estoppel upon 
the debtor, the assignee who sets it up 
must show that either he or some prior 
assignee from whom he claimed was 
an assignee for value and without _no- 
were R re Brillhart’s Estate, 54 York 
a a iy . 

A certificate of no defense to a mort- 
gage.issued by the mortgagor will not 
bar a defense which arose after the date 
of the certificate and after the assign- 
ment of the mortgage.—In re Brillhart’s 
Hstate, 54 York 177. 
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Cal.App. Where lender in good faith 
took trust deed as security for loan 
without notice of any defect in trus- 
tors’ title, and lender’s assignees were 
not parties to claimed fraud, which had 
for its alleged purpose the defrauding 
of trustors’ creditors, and assignees 
had no knowledge of the fraud, in tak- 
ing assignment of the trust deed, they 
succeeded to all the rights of the lender 
and succeeded to her rights as an “‘in- 
nocent holder for value’. Civ.Code, § 
3139.—Cook v. Huntley, 112 P.2d 889. 

Fla. One taking assignment of mort- 
gage without consideration or after ma- 
turity of debt secured is not protected 
against third persons’ equities.—Hulet 
v. Denison, 1 So0.2d 467 

One taking assignment of mortgage 
after maturity of debt secured is not 
protected against third persons’ equi- 
ties under ‘bona fide purchase doc- 
trine,”’ but takes mortgage subject to 
all equities and defenses which would 
have been available against it in mort- 
gagee’s hands, though obligation se- 
cured by mortgage is negotiable. 
Comp.Gen.Laws 1927, § 5744.—Hulet v. 
Denison, 1 So0.2d 467. 

§ 721 : 

Fla. One to whom insolvent bank’s 
liquidator assigned mortgage after ma- 
turity of notes. secured thereby and 
corporation to which such assignee 
subsequently assigned mortgage ac- 
quired no greater or better rights than 
bank held after mortgagee discharged 
debt, as collateral security for which 
he assigned mortgage to bank, so that 
such corporation’s subsequent satisfac- 
tion of mortgage had no more force 
and effect than satisfaction thereof by 
bank would have had.—Hulet v. Deni- 
son, 1 So.2d 467. 

The statute providing that no assign- 
ment of mortgage on realty shall be 
effectual against creditors or subse- 
quent purchasers for valuable consid- 
eration without notice, unless record- 
ed according to law, does not mean 
that mere recording of mortgage as- 
signment established assignee’s right 
to execute valid satisfaction of mort- 
gage. Comp.Gen.Laws 1927, § 5744.— 
Hulet v. Denison, 1 So.2d 467. 

As corporation was not vested with 
such title to and interest in mortgage, 
assigned to it by assignee of bank’s 


ght 
of mo: 


would authorize it to discharge and 
satisfy mortgage, so that mortgagee’s 
widow was entitled to foreclose mort- 
gage after corporation’s execution of 
satisfaction thereof, though she failed 
to record assignment of mortgage and 
notes secured thereby to bank. Comp. 
Gen.Laws 1927, § 5744.—Hulet v. Deni- 
son, 1 So.2d 467. 

Ill.App. Where defendants executed 
several notes payable to bearer at part- 
nership’s place of business and a trust 
deed securing payment of the notes. 
and plaintiff purchased one of the notes 
from partnership, and thereafter de- 
fendants executed deed of realty cov- 
ered by trust deed to member of part- 
nership and delivered a letter stating 
that deed was made with understand- 
ing that it was received by him as trus- 
tee for noteholders in satisfaction of 
the note, if noteholders would accept, 
but some of the noteholders, including 
plaintiff, refused to surrender their 
notes or accept any interest in the real- 
ty, plaintiff’s note was not discharged 
by the conveyance of the realty.—Erick- 
son v. Straka, 34 N.E.2d 891, 310 Ill. 
App. 536. 

N.J. Where decedent, during her 
lifetime, executed and delivered a bond 
and mortgage to third party who as- 
signed instruments to decedent’s son- 
in-law in 1914, a general release ex- 
ecuted by son-in-law to decedent in 
1929, discharging decedent from all 
causes of action, debts, bills, covenants, 
contracts, claims, and demands, in law 
or in equity, extinguished debt repre- 
sented by bond and lien of mortgage, 
notwithstanding that son-in-law had 


previously assigned bond and mortgage 


to a bank as collateral security for a 
debt.—Massinger v. Geering, 19 A.2d 


460, 129 N.J.Hq. 385, affirming 16 A.2d 


338, 128 N.J.Hg. 399. 


N.J.Ch. Where decedent, during her 
lifetime, executed and delivered a bond 
and mortgage to third party who as- 
signed instruments to decedent’s son- 
in-law in 1914, a general release ex- 
ecuted by son-in-law to decedent im 
1929, discharging decedent from all 
causes of action, debts, bills, covenants, 
contracts, claims, and demands, in law 
or in equity, extinguished debt repre- 
sented by bond and lien of mortgage, 
notwithstanding that son-in-law had 
previously assigned bond and mortgage 
to a bank as collateral security for a 
debt.—Massinger vy. Geering, ‘+16 <A.2d 
338, 128 N.J.Eq. 399. 
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Colo. In action to recover price paid 
for mortgage notes on ground that pur- 
chases thereof were induced by fraud 
where it appeared that during prog- 
ress of foreclosure proceeding plaintiff 
and his assignors delivered notes orig- 
inally purchased to defendant and re- 
ceived deposit receipts, that, when de- 
fendant bid in lands at foreclosure sale, 
the original notes were surrendered and 
eanceled, and that plaintiff although 
giving written notice of intention to 
rescind neither tendered nor offered 
restoration of anything previous to trial 
when the deposit receipts were ten- 
dered, refusal of trial court to direct 
verdict for defendant on ground that 
plaintiff failed to perform an _ indis- 
pensable ‘condition precedent” to the 
bringing of his action by failing to 
make tender was proper, and court 
properly submitted to jury the question 
of whether in fact, a rescission had been 
accomplished.—Bankers ‘Trust Co. vy 
International Trust Co., 113 P.2d 656. 

In action to recover price paid for 
mortgage notes purchases of which had 
been rescinded for fraud, question as to 
time plaintiff first discovered fraud 
and whether by exercise of due dili- 
gence he could have made the discovery 
at an earlier date that he had a cause 
of action was properly submitted to 
jury on question of statute of limita- 
tions and also on question ,of laches, if 
such defense was available-—Bankers 


Trust Co. vy. International 
TEpust Comet ts bod 650; 
Mo.App. In action for breach of 
contract to repurchase trust deeds, pur- 
chased from defendant by plaintiff, if 
obligors defaulted, where petition al- 
leged plaintiff's full compliance with 
eontract, obligors’ defaults, and de- 
mand by plaintiff for repurchase of 
trust deeds by defendant, it was in- 
cumbent on plaintiff to prove such 
Piss Waibes v. Wanstrath, 149 S.W.2d 
In action for breach of contract to 
repurchase trust deeds, purchased from 
defendant by plaintiff, if obligors de- 
faulted, answer denying every allega- 
tion of petition, including allegation of 
plaintiff’s demand that defendant take 
back trust deeds, and defendant’s re- 
fusal to do so, was sufficient to put 
plaintiff to proof on such issue.—Weis 
v. Wanstrath, 149 ened 442, 

29 
Iowa. Investor seeking to rescind 
assignment of note and mortgage on 
ground that he was not notified of re- 
lease of security was required to seek 
rescission within reasonable time after 
discovery or after he should, by the 
exercise of ordinary diligence, have 
made the discovery and on failure to 
do so, investor was barred by “‘laches’’. 
Tt v. Denver Say. Bank, 295 N.W. 
Where bank cashier procured for in- 
vestor a note and mortgage but failed 
to inform investor that part of the 
security had been released and in- 
vestor failed to act with reasonable 
promptness after he could have dis- 
covered the irregularity, investor 
“waived” any irregularity or alleged 
fraudulent acts of the cashier and by 
retaining the property, he elected to 
keep it and was “estopped” to exer- 
cise any right of rescission if ever 
such right he had.—Hay v. Denver Sav. 

- Bank, 295 N.W. 176. 


N.Y. Plaintiff could not recover in 
an action at law for money had and 
received based on her executed rescis- 
sion of the purchase of three mortgage 
participating certificates alleged to have 
been induced by fraudulent representa- 
tions by an agent of defendant, where 
no formal tender of certificates and in- 
terest received thereon was made, pur- 
chase was not rescinded until more 
than two years after date of discovery 
of alleged fraudulent representations, 
and plaintiff's conduct during that pe- 
riod in relation to certificates includ- 
ed acts of dominion incompatible with 
claim based on rescission.—Stauss v. 
Title Guarantee & Trust Co., 29 N.H.2d 
462, 284 N.Y. 41, reversing 16 N.Y.S. 
2d 1018, 258 App.Div. 874, reargument 
denied 17 N.Y.S.2d 863, 258 App.Div. 
944, 

N.Y.App.Div. Where guaranteed 
mortgage certificates issued by defend- 
ant stated that bond and mortgage 
together with policy of guarantee com- 
pany guaranteeing to holders payment 
of principal and interest were held by 
defendant as depositary and agent for 
certificate holders, and recited that de- 
fendant was to hold bond and mort- 
gage and policy of guaranty and other 
instruments and evidences of title for 
benefit of holders, the certificates cre- 
ated a contract of ‘‘agency” with re- 
sulting fiduciary obligations, and the 
obligations which defendant assumed 
towards certificate holders were such 
that it was precluded from taking any 
step which might interfere with oppor- 
tunity and right of certificate holders 
to collect mortgage debt as well as 
sums guaranteed.—Fisher v. Title 
Guarantee & Trust Co. 28 N.Y.S.2d 
410, 262 App.Div. 293, reversing 26 N. 
¥.S.2d 960, 176 Mise. 166. 


for benefit of such 


rights, and was liable for amount guar- 
anteed by the company which was 
placed in rehabilitation and ceased pay- 
ment on its obligations during pen- 
dency of the foreclosure proceeding.— 
—Fisher vy. Title Guarantee & Trust 
Co., 28 N.Y.S:2d 410, 262 App.Div. 293, 
a arehee 26 N.Y.S.2d 960, 176 Misc. 


N.Y¥.Sup. Obligations of defendant 
which issued guaranteed mortgage cer- 
tificates and rights of certificate holder 
were defined by recourse to provisions 
of both the certificate and the policy of 
guaranty, and where guarantor was 
specifically designated irrevocable agent 
of the insured to collect principal and 
interest as well as to enforce mortgage 
obligation and term ‘insured’ was 
stated to include both defendant and 
those to whom certificates were sold, 
defendant had no duty to collect either 
principal or interest and hence could 
not be held liable for alleged negli- 
gence of guarantor in prosecution of 
foreclosure action instituted by it— 
Fisher v. Title Guarantee & Trust Co., 
26 N.Y.S.2d 960, 176 Mise. 166, re- 
persed 28 N.Y.S.2d 410, 262 App.Div. 
an 

A holder of guaranteed mortgage cer- 
tificates issued by defendant estab- 
lished no act of conversion by assign- 
ment of mortgage for purpose of fore- 
closure to defendant’s wholly owned 
subsidiary, where no property right 
passed by virtue of the assignment, and 
subsidiary was customarily used as a 
nominal plaintiff in foreclosure of guar- 
anteed mortgages conducted by guar- 
anty company to differentiate between 
actions instituted by defendant in its 
corporate and other capacities.—Fisher 
v. Title Guarantee & Trust Co., 26 N. 
Y.S.2d 960, 176 Mise. 166, reversed 28 
N.Y.S.2d 410, 262 App.Div. 293. 
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Cal.App. Where corporation named 
as beneficiary in trust deed to realty, 
executed to secure repayment of series 
of notes, issued certificates of assign- 
ment of such notes to various individu- 
als, holding notes for collection as trus- 
tee for benefit of such assignees, and 
subsequently through its nominee ac- 
quired title to realty subject to trust 
deed, such corporation, upon being held 
indebted to assignee in action by as- 
signee to foreclose trust deed, was not 
entitled to credit for money expended 
to purchase supplies on hand used in 
connection with club operated on real- 
ty, and purchased when corporation 
acquired title thereto, since neither the 
good will of the club nor the personal 
property used in connection with the 
operation thereof on the’ realty were 
available to assignees as security under 
the. trust deed which covered only the 
realty.—Baumann y. Harrison, 115 P. 
2d 523. 

Where corporation named as _ benefi- 
ciary in trust deed to realty, executed 
to secure repayment of series of notes, 
issued certificates of assignment of 
such notes to various individuals, hold- 
ing the notes for collection as trustee 
for benefit of such assignees, and sub- 
sequently through its nominee acquired 
title to the realty covered by trust deed 
and to personal property used thereon 
in connection with club operated on 
the realty, such corporation upon being 
held indebted to assignee in action by 
assignee to foreclose trust deed was 
not entitled to credit for expenditures 
made and obligations incurred in re- 
sistance of foreciosure of a trust in- 
denture upon such personal property.— 
Baumann v. Harrison, 115 P.2d 523. 

Where corporation named as _ benefi- 
ciary in trust deed to realty, executed 
to secure repayment of series of notes, 
issued certificates of assignment of 
such notes to various individuals, hold- 


Le 
ng the notes fo c 
signees, 
poration and the individual 
substantial owner thereof, upo : 
held indebted to such assignees in ac- 
tion by assignee to foreclose trust dec 
were not entitled to credit for couns 
fees and costs paid by such corpora-— 
tion and its owner in connection with 
foreclosure of junior deed of trust 
same realty.—Baumann y. Harris 
TLb. P20) 52:3), ’ Y 
Where corporation named as ben 
ciary in deed of trust to realty, exec 
ed to secure repayment of series « 
notes, issued certificates of assign 
of such notes, to various indivi 
holding the notes for collection as trus: 
tee for benefit of such assignees, su i 
corporate beneficiary and the individual ~ 


ts 


who was the substantial owner ther 
of, upon being held indebted to as 
signee in action by assignee of note 
to foreclose trust deed, were not en- 
titled to credit for payment allegedly 
made to auditor allegedly employed by 
committee of holders of such certifi- — 
cates of assignment in the absence fi 
a showing of any authority on the part 
of such committee or the corpor: 
beneficiary or its owner to employ 
auditor.—Baumann vy. Harrison, 115 P. — 
2d. 523. ? (sae 
Where corporation named as bene: 
ciary in trust deed to realty, execu 
to secure repayment of series of no 
issued certificates of assignment 
such notes to various individuals, ho’ 
ing the notes for collection as trus 
for benefit of such assignees, and sub- 
sequently through its nominee acquired 
title to and possession of realty cove 
by such trust deed, such corporate e 
eficiary and individual, who was s 
stantial owner thereof, upon being he! 
indebted to holder of certificates of a: 
signment in action by such assignee 
foreclose trust deed, were not entit 
to credit for money deposited in t 
account by owner of corporate be 
ficiary as a loan to make up for del: 
quency of corporation’s nominee in pos 
session of realty in failing to ma 
payment of rentals received therefrom, 
since claim on account of such pay- 
ments, if any was against nominee 0! 
corporate beneficiary. Baumann ~ 
Harrison, 115. P-2d 523. pai 
Mo.App. A letter, stating tha 
trust deeds purchased from sende 
recipient should not-pay out, sende: 
would take them back, constituted 
agreement to repurchase _ secur 
purchased in reliance thereon, if 
gors defaulted, and gave recipient = 
tion to tender back any such securities 
in default to sender at par and accrued 
interest or to retain them, but 
quired exercise of such option w: 
reasonable time after defaults.—Wei 
Wanstrath, 149 S.W.2d 442. AXE 


A delay of at least one’year after 
trust deeds purchased from broker — 
were in default before purchaser oe 
manded repurchase thereof by broker — 
and demand then for repurchase of all — 
of them at one time were unreasonap 
as a matter of law, so as to bar recoy- — 
ery of damages by purchaser for bro 
ker’s breach of contract to repurchase 
trust deeds in default.—Weis v. Wan- 
strath, 149 S.W.2d 442, sag > * 

A broker’s agreement to repurchase 
trust deeds purchased from him, if ob 
ligors defaulted, was in nature of gua: 
anty, and hence not to be extended be- — 
yond its express terms.—Weis v. Wan- | 
strath, 149 S.W.2d 442. , 


N.Y.Sup. Agreement by defendant to 
take up mortgage sold by defendant to © 
plaintiff, on any default up to due date, ~ 
and to assign or substitute therefor an- 
other mortgage similar in amount and 
of a like maturity, was not a “guaran- 
ty’? but only a collateral instrument to © 
take back the mortgage, and where ~ 
plaintiff in action for specific perform- 
ance of the agreement did not allege 
that there was a default up to or on 
the due date of the mortgage nor until 
a long time after, during which time 
payments were regularly made, com- 
plaint would be dismissed on defend- 
ant’s motion. Rules of Civil Practice, 
rule 106.—Pezzullo v. Queensboro Cor- 
poration, 28 N.Y.S.2d 214. 


§ 733 \ 
Purchaser of mortgage was not pre- 
vented by moratorium statutes from 
demanding payment of the mortgage 
from the mortgagor or performance of 
collateral agreement of seller of the 
mortgage to take up the mortgage on 
any default up to due date and to as- 
sign or substitute therefor another 
mortgage similar in amount and of 
like maturity, since. moratorium stat- 
utes only stay actions or proceedings 
for foreclosures or on bonds. Civil 
Practice Act, § 1077a et seq.—Pezzullo 
: etre, Corporation, 28 N.Y.S.2d 

2 
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—* Cal.App. Complaint alleging that 

mortgagor stated to mortgagee that 

mortgagor desired to substitute note 

and mortgage for a new note and 
- mortgage on other property, that mort- 
- gagee in reliance thereon executed as- 
signment of note and mortgage, that 
representations were made with intent 
of procuring assignment without pay- 
ing consideration and without intent to 
carry out the representations, and that 
‘in reliance on the statements, assign- 
ment was executed, stated cause of ac- 
_ tion for the cancellation of assignment 
_ for fraud, and was not subject to at- 
tack on appeal, especially where evi- 
- denee was admitted without objection 
- in all material respects.—Lentz v. Hart~ 
man, 111 P.2d' 404. 


| 5 cee : § 735 
at, C.C.A.1ll. Where bankrupts reac- 
- quired bonds secured by mortgage on 
“\. pealty from original holders after ma-’ 
turity and bankrupts owned and con- 
tinued to own realty at all pertinent 
- times, in absenee of any showing to the 
- eontrary, bankrupts would be presumed 
to have reacquired bonds by payment, 
—In re McDermott, 115 F.2d 582. 
a> § 736 
. Fla, A mortgage assignment, abso- 
lute in form, may be shown by parol 
evidence to be only collateral security. 
foe -Hulet v. Denison, 1 So.2d 467. 
Bae Ss 


Ark. In action on note and mort- 
gage which plaintiff had allegedly ac- 
quired by assignment for value before 
maturity, but which mortgagors alleged 
were delivered to plaintiff as agent for 
_ mortgagee, for a consideration which 
i: ad failed, evidence sustained finding 
that plaintiff was an innocent purchas- 
er of the note and mortgage.—Showers 
v. Peoples Nat. Bank of Little Rock, 
L447 S.W.2d 355. 
ah -Cal.App. Evidence sustained judg- 
ment decreeing cancellation of written 
assignment of note and mortgage and 
foreclosure of the mortgage which was 
executed to secure loan made by the 
‘mortgagee to the mortgagor who was 
avery close friend of the mortgagee 
-. with whom mortgagor had apparently 
- discussed marriage, on ground that be- 
 eause of “confidential relation” between 
the parties, the mortgagee relied on 
false representations of the mortgagor 
- at time of execution of assignment of 
note and mortgage to effect that mort- 
oa gagor would concurrently execute a 
new note and mortgage upon other 
Breer hes uentz vy. Hartman, 111 P.2d 


We 


 Cal.App. In mortgage assignee’s ac- 
tion to foreclose mortgage on a half 
interest in realty, evidence sustained 
a finding that the unrecorded assign- 
_ment was sham and fictitious and that 
no consideration was given therefor, 
_ precluding recovery by assignee. _ Civ. 
Code, §§ 1614, 1615; Code Civ.Proc. 
 § 1962, subd. 2.—Kott v. Hilton, 114 
P.2d 666. 

Colo. In action to recover price paid 
for mortgage note, on ground of rescis- 
sion for fraud, mere proof of purchase 
of note without a showing of reliance 
upon alleged misrepresentation would 
not sustain allegations of complaint,— 
Bankers Trust Co. v. International 
Trust Co., 113 P.2d 656. 

f Colo. Evidence established that at- 
torney for payee named in note secured 
by deed of trust given for the purchase 
of a worthless interest in holdings of 
an investment company had knowledge 
of such fact with respect to the failure 
of consideration that attorney’s action 


ce at- 


mortgage and note had been given 
merely to secure a loan, and that there 
had been no _ absolute’ assignment. 
Comp.Gen.Laws 1927, § 5724.—Torrey- 
son v, Dutton, 198 So. 796. 

Ii.App. In suit to foreclose trust 
deed securing payment of notes, the 
ownership of which as between plain- 
tiff and one of defendants was dis- 
puted issue, evidence sustained finding 
that defendant was legal owner and 
holder of the notes and trust deed and 
that they were pledged without his 
knowledge or consent by his attorney 
with plaintiff as security for personal 
obligation of attorney and that plain- 
tiff had knowledge that attorney was 
not lawful owner, hence plaintiff was 
not an innocent holder for value and 
received no title as against defendant. 
—Grant Hospital of Chicago vy. Bier- 
field, 29 N.H.2d 291, 306 Ill.App. 579. 

La.App. In suit against heirs on 
mortgage note executed by ancestor 
and to foreclose mortgage, evidence 
established that plaintiff was original 
owner of mortgage note and that he 
had pledged note to another as security 
for a loan, and hence heirs could urge 
any defense which maker could have 
urged against original holder.—Car- 
reras vy. Hollister’s Heirs, 197 So. 815. 

Mo. The acknowledgment and recor- 
dation of mortgage assignments are 
prima facie evidence of due execution 
of assignments and delivery of mort- 
gage to assignees.—Cockrell v. Taylor, 
145 S.W.2d 416. 

N.J. In suit to foreclose mortgage 
admittedly securing valid debt and _ as- 
signed to complainant by writing duly 
acknowledged and recorded, decree pro- 
viding for sale of mortgaged property 
to satisfy mortgage and payment of 
surplus proceeds into court to abide 
its further order was proper as against 
eontention that no suitable considera- 
tion for assignment was shown, as such 
assignment is presumed bona fide and 
real question is bona fides of mortgage 
itself. N.J.S.A. 54:5-51.—Zabriskie v. 
Devoe, 19 A.2d 626, 129 N.J.Eq. 366, 
affirming Zabriskie v. Phillips, 15 A.2d 
782,128 N.J.Eq. 155. 

N.Y. In an action:at law for money 
had and received based on plaintiff’s 
executed rescission of the purchase of 
three mortgage participating certifi- 
cates alleged to have been induced by 
fraudulent representations by an agent 
of defendant, proof of rescission of the 
purchase, including the return or ten- 
der of all plaintiff received as avails of 
the transaction, promptly after she be- 
came aware of the fraudulent repre- 
sentations was an essential element of 
the action.—Stauss v. Title Guarantee 
& Trust Co., 29 N.H.2d 462, 284 N.Y. 
41, reversing 16 N.Y.S.2d 1018, 258 
App.Div. 874, reargument denied 17 N. 
Y.S.2d 8638, 258 App.Div. 944. 

R.I. Evidence warranted denial of 
recovery by assignee on bond which 
was secured by second mortgage and 
was executed by defendant, on ground 
that defendant conveyed property to 
prior owner of bond and mortgage and 
that prior owner cancelled mortgage 
and extinguished all claims against de- 
fendant under bond and mortgage, at 
time when prior owner, although not 
the record owner, was in fact the actu- 
al owner of bond and mortgage, and 
that assignee, having received bond 
and mortgage pursuant to federal court 
decree in some sort of bankruptcy or 
reorganization proceedings, was not a 
“bona fide purchaser for value with- 
out notice’, but took bond and mort- 
gage subject to possible rights and 
equities of third persons.—U. S. Bond 
& Mortgage Liquidation Corporation y. 
Boyle, 20 A.2d 534. ; 


§ 740 
Ill, Mortgagee had right to convey 
mortgaged property subject to the 


mortgage, either before or after insti- 


payee 


RA HEP . ; ~ 
tution of foreclosure proceed 
any consideration she might elect 
accept, and such conveyance could not 
be fraudulent as to the mortgagees, 
since their interests were protected by 
their mortgage lien, notwithstanding 
one of mortgagees became purchaser at 
the foreclosure sale-—Gaskin vy, Smith, 
30 N.E.2d 624, 375 Ill. 59. 

Minn. A mortgagor may dispose of 
his equity in mortgaged property when 
and as he pleases, whether grantee be 
mortgage holder or another, provided 
only that where he deals with mort- 
gagee there must be no taint of oppzres- 
sien or overreaching and mortgagee 
must give fair consideration, and hence 
mortgagor may also grant the lesser 
right of possession of mortgaged Pee 


rgb ior v. Hansen, 297 
N.Y.Sup. Where, after extension 


agreement was made between mortga- 
gee and persons then owning the prop- 
erty and primarily liable for payment 
of mortgage indebtedness, the property 
was sold and then resold to a corpora- 
tion without assumption of mortgage 
debt in either case by the purchaser, 
liability of persons making such exten- 
sion agreement became that of “sure- 
ties’ for payment of the mortgage in- 
debtedness as respects their discharge 
because of change of their obligation 
with respect to the mortgage debt 
without their knowledge and consent.— 
Greenwich Sav. Bank v. Cabin Holding 
PLE Nee 26 N.Y.S.2d 791, 176 Mise. 


! § 742 

D.C.Pa. Under rule that ratification 
ean only bind principal, mortgagee 
refusing to permit removal of machin- 
ery which was subject to mortgage, by 
buyer contracting with associate of 
mortgagor’s agent for sale of machin- 
ery, was not liable to buyer for dam- 
ages for breach of contract on ground 
of “ratification”? of contract by mort- 
gagee, where there was no agency re- 
lationship between mortgagor and 
mortgagee or between_agent or asso- 
ciate and mortgagee.—Bailis v. Recon- 
struction Finance Corporation, 38 F. 
Supp. 721. i 


§ 744 

N.Y.App.Div. Where mortgagor con- 
veyed premises subject to mortgage 
without requiring grantee to assume 
payment of mortgage debt, equity was 
created in favor of mortgagor similar 
to the equity of a surety, and mort- 
gagee had duty to respect such equity. 
—Union Trust Co. of Rochester v. 


Pap side 25 N.Y.S.2d 120, 261 App.Div. 


In mortgagee’s action to recover 
interest due on bond and mortgage 
from mortgagor conveying premises 
subject to mortgage without requiring 
grantee to assume payment of mort- 
gage debt, mortgagor’s defense that 
mortgagee failed to ‘proceed against 
grantee and the property as directed 
by mortgagor after default in payment 
of accrued interest, was _ insufficient 
in law as lacking essential allegation 
that, at time of giving such direction, 
property exceeded in value amount of 
mortgage debt and that, subsequent to 
such direction, value of property had 
depreciated to such an extent that it 
was worth less than mortgage debt.— 
Union Trust Co. of Rochester v. Rog- 
ers, 25 N.Y.S.2d ie 261 App.Div. 882. 

4G 


§ 

App.D.C. A purchaser of equity of 
redemption in mortgaged lands is not 
personally liable for mortgage debt, 
unless he expressly or impliedly agrees 
to pay it.—Consolidated Realty Cor- 
poration v. Dunlop, 114 F.2d 16. 

N.Y. Prior to the enactment of mor- 
atory legislation, a mortgagee, on de- 
fault, might foreclose the mortgage 
and obtain personal judgment against 
those liable on the bond, but the owner 
in possession, who had not assumed 
the obligations of the bond, was under 
no personal liability and was entitled 
to the rents and profits, and the mort- 
gagee was not entitled to rents and 
profits until he had in some way re- 
duced them to possession, generally by 
the appointment of a receiver. Civil 
Practice Act, §§ 1077-a to 1077-c.— 

\ 


ro 
ct to 


—affi 
App n 
Div. 864, reversing 20. N.Y.S.2d 


TAT. 


n of Chase Nat. Bank of Ci 
rk, 20 N.Y.S.2d 656, 259 Aue 
259 App.Div. 865, appeal granted 20 N.- 


id 10 
of New Yo 


York, 20 N.Y.S.2d 656, 259 App.Div. 
865, appeal denied 20 N.Y.S.2d 666, 259 
App.Div. 877. Peer 

N.Y.Sup. The owner of mortgaged 
property who is not an obligor on bond 
is not liable, ex contractu. ex delicto, 
by operation of law, or otherwise, to 
pay, as a personal obligation, any 
part of the mortgage principal, and, 
as owner of property, is legally entitled 
to rents thereof until such right is 
divested by due operation of law.—In 
re Sterling Bank & Trust Co. of New 
York, 21 N.Y.S.2d 566. 

Ohio App. Grantee of mortgaged 
premises who did not assume mortgage 
was not liable to mortgagee for pay- 
ment of mortgage.—Gardner y. Johns, 
28 N.E.2d 691, Sie a 229. 


§ 

Ark. Where one buys land which rec- 
ord shows is under a valid mortgage, 
purchaser buys only the equity of re- 
demption, and he takes no other or 
‘greater title than his grantor had, 
which is the right to redeem.—Jimer- 
son v. Reed, 150 S.W.2d 747. 

A grantee of land succeeds to estate 
and occupies position of grantor, and 
takes subject to mortgage incumbrance 
on land, so that his title and posses- 
sion are no more adverse to mortgagee 
than were mortgagor’s title and posses- 
sion.—Jimerson v. Reed, 150 S.W.2d 


N.C. The purchasers of equity of re- 
demption of mortgaged lands are enti- 
tled to all rights, titles and equities 
of their grantors, including right to 
pay off indebtedness and thereby clear 
their title—Pearce v. Watkins, 14 S.B. 
2d 658, 219 N.C. 6386. 


§ 764 

N.J.Ch. Where grantees of mort- 
gaged premises gave cash and other 
realty to ‘‘pay” therefor and when ti- 
tles to the properties were being 
passed, each property was given a val- 
uation, cash and mortgages were de- 
livered by grantees, credits were ap- 
ortioned between the parties and 
eeds did not mention rights of re- 
entry, the transaction was a ‘‘sale” 
and not an ‘exchange’, and hence 
_grantees could be deemed to have as- 
sumed the mortgage.—Fidelity Union 
Trust Co. v. Prudent Inv. Corporation, 
19 A.2d 224, 129 N.J.Hq. 255. 

Crediting the amount of mortgage 
against purchase price of mortgaged 
prein ses carries with it an assumption 
of the mortgage by grantees, even with- 
out express assertion of assumption.— 
Fidelity Union Trust Co. v. Prudent 
Inv. Corporation, 19 A.2d 224, 129 N. 
J.Eq. 255, 


§ 766 

Colo. To sustain liability of grantee 
to mortgagee on assumption clause in 
deed, there must exist all contractual 
essentials, such as a meéting of minds. 
culminating in agreement, and a valid 
consideration.—Blliott vy. Denver Joint 
Seach aud Bank of Denver, 110 P. 


That grantee of mortgaged premises 
took possession, managed property and 
paid taxes thereon did not “estop’” 
grantee from denying knowledge of 
assumption clause in his deed, where 
it appeared that mortgagee had not 
beem misled thereby.—Hlliott vy. Denver 
Joint Stock Land bank of Denver, 110 
Bi2d 979. ’ 

‘App.D.C. The principle that party 
must be presumed to know contents 
and meaning of written instrument 
which he takes as evidence of title to 
realty does not conclusively impose on 
grantee. of mortgaged lands a collateral 
personal liability for mortgage debt 
because of clause, inserted in deed 
without his knowledge, expressing 
agreement, which he did not make, to 
assume such debt.—Consolidated Real- 
ty Corporation v. Dunlop, 114 F.2d 16. 


by ortgage on lands conveyed was 
inserted by mistake, went into pos- 


Y.S.2d 665, 259 App.Div. 877, reversing 
In re Chase Nat. Bank of City of New | 


i 4 Cue ha 
e facts t 
rein clause reciting that he as 
med and agreed to pay debt secured 


session of and used property, col- 
lected rents, and paid interest on 
mortgage debt and some of principal, 
did not preclude administrator of gran- 
tee’s estate from denying grantee’s as- 
sumption of and personal liability for 
such debt in action for deficiency after 
foreclosure sale, where evidence showed 
that grantee knew nothing about such 
clause and negotiated exchange of oth- 
er property for mortgaged property 
with distinct understanding that he 
was not to assume mortgage debt.— 
Consolidated Realty Corporation vy. 
Dunlop, 114 F.2d 16. 

Ga. <A recital in a conveyance that 
the deed was made subject to a 
specified loan against the property 
“which is a part of the above con- 
sideration” was not an agreement to 
assume and pay the encumbrance, 
since there must be words importing 
a promise to pay the debt. in order 
to render the grantee personally liable. 
—National Bondholders Corvoration v. 
Parris, 9 S.H.2d 741, 190 Ga. 513. 

La. Where, under extension agree- 
ment, purchaser who assumed payment 
of mortgage as part of purchase price 
bound himself to pay at the expiration 
of the extension period two matured 
mortgage notes and acerued interest 
on the entire indebtedness, extension of 
time of payment of the two matured 
notes. was sufficient ‘‘consideration” to 
sustain promise to pay part of obliga- 
tion owed by mortgagor and repre- 
sented by the two notes, and purchaser 
was liable therefor but was not liable 
fer entire mortgage indebtedness.— 
Sorlanty v. Weiss, 198 So. 643, 196 La. 


Ohio. A deed poll which was deliv- 
ered to and accepted by grantee, and 
which provided that the grantee would 
assume and pay mortgage indebtedness 
on realty conveyed, bound the grantee 
with respect to the agreement of as- 
sumption as effectually as a deed inter 
partes would have bound the grantee,— 
Cleveland Trust Co. v. Hlbrecht, 30 
N.H.2d 483, 137 mien 858. 


§ 

Ohio App. A building and loan asso- 
ciation, which agreed, in purchasing 
residence property on which it had a 
first mortgage, to assume a second 
mortgage held by another, would be 
liable for payment of second mort- 
gage, unless assumption thereof was 
beyond its corporate power, notwith- 
standing that grantor in deed to build- 
ing and loan association had not as- 
sumed payment of second mortgage 
when property was conveyed to him by 
mortgagor.—Gardner vy. Johns, 28 N. 
BH.2d 691, 64 Ohio App. 229. 

§ 773 

Colo. To sustain liability of gran- 
tee to mortgagee on assumption clause 
in deed, there must exist all contrac- 
tual essentials, such as a meeting of 
minds, culminating in agreement, and 
a valid consideration.—Hlliott v. Den- 
ver Joint Stock Land Bank of Denver, 
110° P:2d' 979. 

N.Y.Sup. If foreclosure sale under 
junior mortgage was void, purchaser 
had nothing to rouey, to his grantees, 
who did not become bound by a cove- 
nant of assumption of senior mortgage 
in a’deed for which consideration whol- 
ly failed.—Rochester Sav. Bank vy. 
Stoeltzen & Tapper, 26 N.Y.S.2d 713, 
176 Mise, 147. 

Ohio. The consideration supporting a 
deed, by the terms of which the gran- 


tee assumes and agrees to pay mort-: 


gage on realty conveyed, is a sufficient 
quid pro quo to support the assump- 
tion agreement in favor of the holder of 
the mortgage.—Cleveland Trust Co. vy. 
Hlbrecht, 30 N.H.2d 4338, 1387 Ohio St. 


358. 
§ 776 

Colo. A grantee of premises, in as- 
suming a mortgage thereon, renders 
himself liable for discharge of mort- 
gage debt, not only to mortgagor, but 
also directly to mortgagee, either upon 
theory of equitable subrogation, or 


the 


for 


another for 


force mortgage against premises s0 


‘person to 
he benefit of a third r - 
son.—Hlliott vy. Denver Joint Stoc 
Land Bank of Denver, 110 P.2d 97: 
Ga. Under the common law, a me! 
acceptance by grantee of a deed 
ing grantee’s assumption of a mo 
will render grantee liable to the mo 
gagee without entry of possessi 
ae v. Alropa Corporation, 15 


fit alone, and, in event of the m 1 
gee’s acceptance of such _ stipulation, 
mortgagee has no better claim agains 
purchaser than vendor had. Rev.Ci 
Code, arts. 1890, 1902.—Moriar 
Weiss, 198 So. 648, 196 La. 34. 
Where, under extension agreement 

Purchaser who assumed payment of 
mortgage as part of purchase nah 
bound himself to pay at the expiratio 

of the extension period two mature 
mortgage notes and accrued inter 
the entire indebtedness, extensi 
time of payment of the two matul 
notes was sufficient ‘‘consideratio oe 
sustain promise to pay part of obli 
tion owed by mortgagor and 
sented by the two notes, and purch 
er was ‘liable therefor but was no 
ble for entire mortgage indebtednes 
LI WOME. v. Weiss, 198 So. 648, 19 


Where purchaser assumed payment — 
of mortgage as part of purchase price, — 
was judicially relieved of obligatioi 
decree in suit against vendor, and ex 
ecuted an agreement for extensio1 
whereby he was bound to pay onl; 
two matured mortgage notes and ac- 
crued interest on the entire indebt 
ness up to expiration day of the 
tension, mortgagees were entitled 
recover of purchaser amount represe: : 
ed by the two notes with interest and 
attorney’s fees and were entitled t« 


be paid by preference over all oth 
claims out of proceeds of the sal 
mortgaged property, and pur 
was entitled to excess, if any.— 
ty v. Weiss, 198 So. 643, 196 L: 

La.App. A deed was not vi 
failure of grantee to discharge i 
a mortgage which he had ass 
where assumption of mortgage — 
did not require that he pay debt before 
its maturity, and grantee had paid his 
proportionate part of mortgage de 
installments, since agreement t 


i 


N.Y.Sup. Where a conveyance by 
deed-poll contains a mortgage assump- 
tion clause on the part of the grantee, 
the grantee becomes bound, upon ac- 
ceptance, as covenantor to pay mort- 
gage.—Futherer v,. Agnew, 24 N.Y.S.2da 
273, affirmed Futherer y. Angelidis, 25 
N.Y.8.2d 207, 261 App.Div. 876. 

Tex.Com.App. The recital of an as- 
sumption of a debt or lien in a deed 
of conveyance is contractual in its na- 
ture and operates to create a new con- 
tract on part of one making the assump- 
tion, regardless of the enforceability of 
the original obligation.—Straus  v. 


§ 776 


Brooks, 148 S.W.2d 398, reversing 126 
S.W.2d 542. 

The extent of lien created by as- 
sumption of indebtedness as consider- 
ation for purchase of property is meas- 
ured by extent of the assumption and 
not by extent of the interest purchased. 
—Straus vy. Brooks, 148 S.W.2d 393, re- 
versing 126 S.W.2d 542. 
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Colo. Where, complaint, in action by 
mortgagee to enforce liability of gran- 
tee on assumption clause in deed con- 

- veying mortgaged premises, specifical- 
Vy alleged a consideration for assump- 
tion and that amount assumed was a 
part of the purchase price, a denial 
thereof, contained in grantee’s answer, 
was equivalent to an ‘affirmative plea”, 
and under such circumstances no pre- 
sumption would arise from deed con- 
taining such a clause that the amount 

assumed and agreed to be paid was a 
t art of the purchase price.—Dlliott v. 
- Denver Joint Stock Land Bank of 
Denver, 110 P.2d 979. 

Iowa. In action against grantee of 
- mortgaged property to recover amount 
due on note and taxes owing upon 
property which secured note, which in- 
 debtedness it was alleged that grantee 
f had agreed to pay in deed conveying 
_ property to him, grantee had burden to 
overcome recitals in assumption clause 
of deed.—Union Properties v. Grant, 
» 294 N.W. 312. 

" In action against grantee of mort- 
gaged property to recover amount due 
on note and taxes owing upon property 
securing note which indebtedness it was 
Pi alleged that grantee agreed to pay in 
- deed conveying property to him, evi- 

- dence for grantee was sufficient to sus- 
4 tain grantee’s burden to overcome re- 
 citals in assumption clause of deed.— 
Union Properties v. Grant, 294 N.W. 
sol 2. 
ny 
_. ®ex.Com.App. Evidence that wife 
and second husband renewed and re- 
arranged indebtedness which wife had 
assumed as part of consideration for 
conveyance of property to her by first 
-' husband so as to make the indebted- 
og mess payable in monthly installments 
sustained finding that assumption was 
a part of consideration for the convey- 

ance of first husband’s interest and that 
a assumption clause was not inserted in 
deed by mutual mistake—Straus_ v. 
Brooks, 148 S.W.2d 393, reversing 126 
_ §.W.2d 542. ~ 
yh 
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fa Il.App. Where trust deed provided 
. that grantors agreed to pay indebted- 
ness “according to any agreement ex- 
tending time of payment,” the word 
_ any’? was equivalent to “each” or 
Pissevery’’, and hence grantors consented 
_ thereby to subsequent extension agree- 
ment’ benefiting subsequent pur- 
chaser of the property, and were lia- 
_ ble for deficiency remaining on fore- 
closure, notwithstanding the extension 
- agreement.—Conerty v. Richtsteig, 31 
_ N.E.2d° 351, 308 Iil.App. 321. 
-Ti.App. Where mortgage bond pro- 
vided that if time of payment of bond, 
or any part thereof, be extended by 
the holder, maker shall be held to con- 
sent to the extension, and shali not- 
withstanding such extension, continue 
liable to the holder, provision would 
be given effect, and hence maker could 
not in suit on bond rely on rule of 
law that, where a mortgagee agrees 
with the mortgagor’s grantee to ex- 
tend time of payment of mortgage 
notes and mortgagor does not agree 
with such extension, the mortgagor is 
discharged to the extent of the value 
of the mortgaged premises at the 
time of the extension.—Carlen v. Cott. 
rell, 33 N.H.2d 234, 309 Ill.App. 440. 
N.Y.Sup.. Whether mortgagee, when 
‘ft accepted interest in advance from 
mortgagor’s grantee, which assumed 
and agreed to pay mortgage, extended 
time of payment and thereby released 
mortgagor from all liability presented 
a “question of fact” for trial, where 
mortgagor offered an affidavit alleged- 
ly showing what was in the mind of 
the party making the advance payment, 
and mortgagee offered affidavits to 
show that on its part there was no in- 
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tention to make an agreement to fore- 
bear and that person who received pay- 
ment had no authority to make a_con- 
tract to forebear.—Buffalo Sav, Bank 
vy. Threeinwon Realty Corporation, 26 
N.Y.S.2d 324, 175 Misc. 807. ; 
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Ga.App. Where one purchases realty 
from the owner and as part of the con- 
sideration of the ‘purchase assumes a 
loan secured by a security deed execut- 
ed by the owner along with notes hav- 
ing an acceleration clause, and the 
lender, knowing of the relationship of 
the purchaser and the owner, or having 
sufficient notice to put the lender on 
inquiry, extends time of payment of 
some installments without consent of 
the original owner, the extension oper- 
ates to discharge the original owner. 
Code 1933, § 37-116—Federal Land 
Bank of Columbia y. Drake, 14 S,H.2d 
178, 64 Ga.App. 684. 

Where owner of realty borrowed 
money from bank and executed securi- 
ty deed and notes, and thereafter own- 
er sold the realty by warranty deed, in 
which the purchaser assumed payment 
of the notes, and deed was recorded, 
and purchaser went into possession of 
the property, and bank accepted pur- 
chaser’s application to assume the debt, 
and thereafter the bank extended time 
of payment of indebtedness past due 
without the original owner’s knowl- 
edge or consent, bank had sufficient no- 
tice of the relationship of the original 
owner and the purchaser, and of the 
assumption of the debt, and original 
owner was discharged from liability to 
the bank on the notes. Code 1938, § 
387-116.—Federal Land Bank of Colum- 
bia v. Drake, 14 §.H.2d 178, 64 Ga. 
Apn. 684, 

Where original owner of realty who 
had given bank security deed and notes 
for amount of loan by bank, and who 
sold the realty to a third person, did 
not assent to provision in letter from 
bank to third person, extending the 
term of the loan that extension did not 
release the original owner, the original 
owner was not bound by the provision 
in the extension agreement, and the 
provisions of the negotiable instru- 
ments law that a person secondarily 
liable on an instrument is discharged 
in certain instances did not apply, since 
the statute is inapplicable to a surety- 
ship arising on equitable principles un- 
der such circumstances. Code 1933, § 
14-902.—Federal Land Bank of Colum- 
bia v. Drake, 14 S.H.2d 178, 64 Ga. 
App. 684. 

Where bank which had Jent money to 
owner of realty, and which had taken 
a security deed and notes, granted to 
purchaser of the realty from the origi- 
nal owner extension of time to make 
payments on the notes, on condition 
that the original owner should consent 
to the extension, and the bank accented 
payments from the purchaser without 
inauiring whether the original owner 
had consented to the extension, the 
bank was “estopped” to deny that the 
extension was in fact granted, and 
original owner was discharged from lia- 
bility.—Federal Land Bank of Columbia 
ree ea Ss 14 S.E.2d 178, 64 Ga.App. 


Where original owner of realty on re- 
ceiving loan from bank executed a 
series of notes and a security deed to 
the bank, and the notes contained a 
provision giving the bank the privilege 
to accelerate the maturity of the notes, 
and after original owner sold the realty 
to a third person, the bank granted 
the third person extension of time for 
payment of notes, the payment of which 
the third person had assumed, the ex- 
tension extended the whole debt, and 
the original owner was discharged by 
the extension.—Federal Land Bank of 
Columbia v. Drake, 14 8.H.2d 178, 64 


Ga.App. 684. 
Iowa. Where grantees assumed 
mortgage indebtedness and thereafter 


grantors and grantees entered into ex- 
tension agreement with mortgagee un- 
der which their obligation wag joint 
and joint and several, the mortgagee’s 
release of the grantees from personal 
liability on grantees’ conveyance of 
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property to mortgagee after institution © 
of foreclosure proceeding did not re- 
lease grantors from personal liability 
since the release was nothing more 
than a covenant not to sue and did not 
deprive grantors of right to sue gran- 
tees for default in performance of the 
assumption agreement.—Federal Land 
Bank of Omaha, Neb., v. Christiansen, 
298 N.W. 641, 280 Iowa 537. 

Iowa. Where grantee assumes mort- 
gage indebtedness binding agreement 
between the grantee and mortgagee for 
an extension of maturity of mortgage 
indebtedness, whether made with or 
without knowledge or consent of the 
mortgagor does not relieve the mortga- 
gor from his personal liability, not- 
withstanding his relation of surety as 
between him and the assuming grantee. 
—Federal Land Bank of Omaha, Neb., 
v. Christiansen, 298 N.W. 641, 230 
Towa 537. 

N.J. A purchaser of land who as- 
suimesy and agreés to pay a niortgage 
debt becomes as between himself and 
his vendor the ‘principal debtor’, and 
the vendor becomes his “surety’’.— 
Fidelity Union Trust Co. v. Matthews, 
17 A.2d 154, 128 N.J.Eq. 475. 

Ohio. Where a lessee assigns the 
lease to one who covenants to pay ac- 
cruing rental to landlord with notice, 
or where a vendor sells land subject to» 
a mortgage which vendee agrees to pay 
to mortgagee with notice of the terms 
of sale, the lessee or vendor-mortgagor 
may insist that rights of a surety be | 
observed as to them.—Gholson vy. Savin, 
31_N.B.2d 858, 137 Ohio St. 551. , 

Tex.Com.App. An assumption of in- 
debtedness as consideration for pur- 
chase of property, when accepted by 
payee of the obligation, or the mort- 
gagee, becomes a contract under which 
the one making the assumption be- 
comes the principal obligor and the 
original maker the surety.—Straus v. 
Brooks, 148 S.W.2d 393, reversing 126 
S.W.2d 542. 
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_ App.D.O. In action against admin- 
istrator of estate of deceased grantee 
of mortgaged realty, whether grantee 
agreed to assume mortgage debt was 
fact issue, where such agreement was 
denied and circumstances under which 
deed was executed and recorded did 
not show grantee’s actual knowledge 
of assumption clause in deed or ante- 
cedent agreement to assume debt, and 
trial judge’s finding, supported by evi- 
dence, against such agreement is con- 
clusive on appeal.—Consolidated Realty 
Corporation v. Dunlop, 114 F.2d 16. 

Iowa. In action by corporation 
against grantee of mortgaged property 
to recover amount due on mortgage 
note, claims by corporation that gran- 
tee had ratified assumption clause in 
deed and was estopped from claiming 
that inclusion of clause was a mistake 
of scrivener were “affirmative mat- 
ters’, and facts in support thereof 
should have been pleaded and proved 
by corporation.—Union Properties v. 
Grant, 294 N.W. 312. 


§ 807 
Tenn. A grantee who has assumed 
to pay mortgage debt, whether by 
covenant or because of deduction or re- 
tention from purchase money to dis- 
charge encumbrance, incurs a personal 
liability to mortgagee which may be 
enforced in some form by mortgagee 
if assumvtion agreement is valid and 
debt has become and remains due and 
payable—Cunningham y. Broadbent, 
147 S.W.2d 408. 
§ 815 


N.YiSup. In action by ‘mortgagee 
against original mortgagor and his 
grantee, which assumed and agreed to 
pay mortgage, to recover amount of 
taxes paid by mortgagee, allegation 
that before commencement of action 
mortgagor caused to be served on 
mortgagee a written demand for im- 
mediate foreclosure of mortgage which 
was then due, and that amount due on 
mortgage might have been collected 
out of property but for mortgagee’s 
neglect to foreclose, was a good de- 
fense, though mere notice itself was not 
a complete defense, and mortgagor was 
required also to show on the trial 


r 
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C.C.A.Fla. In action by corporate 
vendor’s assignee for breach of cove- 
nant by grantee in deed from corpofra- 
tion’s vendee to assume and pay notes 
secured by mortgage executed by cor- 
poration’s vendor, where stipulated 
facts showed that some of mortgage 
notes not assumed were in default long 
before default on assumed notes, that 
corporation had assigned its junior 
mortgage to plaintiff and quitclaimed 
its interest in property to others, and 
that it was not aid would not be called 
on to make good its warranty that 
portion of realty conveyed by it to its 
mortgagor was free of any encum- 
brances except assumed notes, plaintiff 
could not recover more than nominal 
damages.—Calder v. Richardson, 118 F. 
20249: : , 

Colo. In action by mortgagee to en- 
force liability of grantee on assump- 
tion clause in deed conveying mort- 
gaged premises, where undisputed evi- 
dence established that grantee did 
not purchase property and assume 
indebtedness as a part of the con- 
sideration, but that assumption clause 
was inserted in deed through inad- 
vertence, no jury issue remained and 
trial court should have directed a ver- 
dict for grantee—Hlliott v. Denver 
Joint Stock Land Bank of Denver, 
110 ‘P.2d 979. 

Fla. To authorize deduction for pur- 
chase-money mortgage in foreclosure 
suit on ground of vendor’s misrepre- 
sentation of number of acres in mort- 
gaged land, mortgagee and owner must 
be privies in contract, and hence ven- 
dee of original mortgagor was not en- 
titled to such deduction.—Case v. 
Smith, 200 So. 917. 

Purchasers of mortgaged land knew 
or were charged: with knowledge of 
provisions of recorded mortgage on the 
land, including rate of interest and 
provisions for attorneys’ fees and court 
costs, and mortgage must be enforced 
as made against such purchasers.— 
Case v. Smith, 200 So. 917. 

N.J. Mortgagee was not merely an 
incidental beneficiary of mortgagor’s 
grantee’s promise to pay the mortgage, 
so as to be within interdiction that, in 
order that a person not a party to a 
contract may maintain an action there- 
on, it must appear that the contract 
was made for him. N.J.S.A. 2:26-3.6. 
—Herbert v. Corby, 17 A.2d 541, 125 
N.J.L. 502, affirming 11 A.2d 240, 124 
N.J.L. 249. 


N.J.Ch. Where suits are based on as- 
sumption of mortgage debt, notice of 
intention to sue need not be filed nor 
suit instituted within the statutory 
period of three months after order con- 
firming foreclosure sale, applicable to 
suits for deficiencies. N.J.S.A. 2:65-2 
et seq.—Fidelity. Union Trust Co. v. 
Prudent Inv. Corporation, 19 A.2d 224, 
129 N.J.Eq. 255. 

N.Y.Sup. Where grantee accepted 
warranty deed to mortgaged land with 
assumption of mortgage clause on 
March 31, 1924, and deed was sealed ag 
to grantors, and grantee conveyed land 
to others in May, 1924, and mort- 
gage was assigned to plaintiffs, and 
there was a failure to pay installment 
of interest due on March 7, 1928, and 
subsequent installments, deed to gran- 
tee was a “sealed instrument” as to 
grantee, notwithstanding enactment of 

eneral Construction Law, and hence 
action commenced July 9, 1940, against 
alleged grantee and others to recover 
past-due installments of interest was 
not barred as to grantee by limitations, 
in view of statute giving plaintiffs six 
years from September 1, 1938, within 
which to commence action. General 
Construction Law, 44; Civil Practice 
Act, § 47-a, subd, 2,—Futherer v. Ag- 
new, 24 N.Y.S.2d_ 273, affirmed Futherer 
v, Angelidis, 25 N.Y.S.2d 207, 261 App. 
Div. $76. 2 4 

Ohio. A mortgagee or his assignee 
may maintain an action for the amount 
due on a mortgage indebtedness against 


8 817 ; 
N.J. A law court has jurisdiction to 
entertain suit by mortgagee in real es- 
tate mortgage against mortgagor and 
successive assuming grantees in view 


‘of the Practice Act, which authorizes 


the joinder as defendants of all per- 
sons having an interest in the con- 
troversy and provides for entry of 
judgment in the form required by na- 
ture of case, and the statute permit- 
ting a person for whose benefit a con- 
tract was made, either simple or sealed, 
to sue thereon in any court. N.J.S.A. 
2:26-3.6, 2:27-24, 2:27-25, 2:27-28, 
2:27-81, 2227-38, 2:27-245, 2:27-247.— 
Woodbridge v. De Angelis, 17 A.2d 
542, 125 N.J.L. 579. 
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C.C.A.Fla. A corporate vendor and 
its assignee had prima facie right to 
sue for and recover any damages actu- 
ally suffered by it because of breach of 
covenant by grantee in deed from cor- 
poration’s vendee to assume and pay 
notes secured by mortgage executed by 
corporation’s vendor, since grantee be- 
came direct and primary - obligor for 
debt assumed and _ corporation was 
third party beneficiary of grantee’s 
promise to pay.—Calder vy. Richardson, 
118 F.2d 249. 

A grantee, losing land conveyed in 
suit foreclosing liens from which gran- 
tor’s vendor agreed to protect grantee 
in consideration of his assumption of 
and agréément to pay notes secured by 
mortgage on land, is not liable to 
such vendor’s assignee for breach of 
assumption contract.—Calder vy. Rich- 
ardson, 118 F.2d 249. ; 

Conn. If a mortgagee conveys the 
equity of redemption to one who as- 
sumes the payment of the debt and the 
grantee in turn conveys to a third per- 
son, who likewise assumes it, the right 


of the mortgagor to reimbursement, if 


compelled to pay it, exists against the 
second grantee who, as regards the 
rights of the mortgagor, steps into the 
shoes of the first.—Kligerman v. Union 
& New Haven Trust Co., 18 A.2d 683. 
127 Conn. 622. 


N.J.Ch. Former grantees of mort- 
gaged premises who assumed the mort- 
gage, seeking discharge from liability 
because of giving of extension agree- 
ment without their assent, have burden 
of proving that at time of execution 
of the extension, mortgagee had knowl- 
edge of the assumption of the mortgage 
by such former grantees.—Fidelity Un- 
ion Trust Co, v. Prudent Inv. Corpora- 
tion, 19 A.2d 224, 129 N.J.Eq. 255. 

Hvidence held not to establish that 
mortgagee at time of execution of ex- 
tension agreement had knowledge of 
assumption of mortgage by former 
grantees or subsequent owner with 
whom the extension agreement was 
made, and hence former grantees were 
not discharged from liability.—Fidelity 
Union Trust Co. y. Prudent Inv. Cor- 
poration, 19 A.2d 224, 129 N.J.Hq. 255. 

Assumption of mortgage by subse- 
quent grantee would not make him lia- 
ble unless prior grantees had assumed 
payment of the debt.—Videlity Union 
Trust Co. v. Prudent Iny. Corporation, 
19 A.2d 224, 129 N.J.Eq. 255. 

When subsequent grantee of mort- 
gaged premises executed extension bond 
to mortgagee, that act in itself did not 
constitute him a principal, and former 
owner of the mortgaged premises, not 
a party to such transaction, a surety, 
and hence did not discharge former 
owners from their liability on assump- 
tion of the mortgage.—Fidelity Union 
Trust Co. v. Prudent Inv. Corporation, 
19 A.2d 224,-129 N.J.Ha. 

Hxoneration from liability for mort- 
gage indebtedness is available only to 
those who are liable on the original 
bond, not to subsequent grantees of 
the mortgaged premises.—Fidelity Un- 
ion Trust Co. v. Prudent Inv. Corpora- 
tion, 19 A.2d 224, 129 N.J.Eq. 255. 

N.Y.Sup. If immediate grantor of 
purchasers never. assumed mortgage 


by senior mortgage answer of purc : 
ers allegedly assuming mortgage debt 
that title was acquired by them from 
one who took from owners of equity « 
redemption without assumption 0 
mortgage debt and not from one pur 
chasing at junior mortgage foreclosu 
sale with assumption of senior mor 
gage debt whose grant to defenda 
grantor was a nullity, stated a g 
defense.—Rochester Sav. Bank v. Stoel 
zen & Tapper, 26 N.Y¥.S.2d 713; 176 
Misc. 147. ea d, 
Where both purchaser at junior mort. 
gage foreclosure sale and his grant : 
assumed senior mortgage debt but, ur 
on subsequent grantees’ refusal to 
cept title because of failure to give o 
tice of sale in accordance with st 
ute, purchaser’s grantee acquired t 
from owners of equity of redempt: 
without assumption of senior mortga 
debt, together with release from ju 
mortgagee, and title was then accepted 
by grantees, ptirchaser’s grantee the 
by “attorned” to holder of title para 
mount, and was not bound by assum! 
tion of senior mortgage debt in a_dee 
that transferred no title. Civil Pra 
tice Act, §§ 712, 986.—Rochester Sav. — 
Bank y. Stoeltzen & Tapper, 26 N.Y.S._ 
2d 713, 176 Mise. 147. 1 Leathe 


the mortgage, as a “ 7 
that her original obligation not be 
tered, creditor may take additional 
new security from the principal deb: 
without losing rights against the su: 
ty.—Union Trust Co. of Rochester 
Toal, 28 N.Y.S.2d 956. : 


Where assignment of rents executed 
by subsequent owner of mortgaged se 
premises to mortgagee expressly recited 
that execution thereof did not act 
waiver of mortgagee’s rights un 
bond and mortgage, such reservation 0: 
rights saved them from destruction a 
against former owner of the mortgaged 
premises, who had assumed the mort- 
gage.—Union Trust Co. of Rochester 
Toal, 28 N.Y.S.2d 956. e 
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D.C.Pa. Where a husband, whil 
owning realty with wife as tenants b 
entireties, gave mortgages on realt 
without joinder of wife, and husban 
and wife thereafter joined in deed con- 
veying their title by entireties to bank 
rupt and another, as tenants in co 
mon, “under and subject, neverthel 
to the payment of two mortgage debi 
* * #” quoted recital was a 0 
dition” upon which bankrupt’s — 
vested and depended, and doctrine 
“estoppel by deed” was applicable 
cluding bankrupt from questioning 1 
lidity of mortgages as to bankrup 
undivided one-half interest in real 
and hence mortgagee’s petition for or 
der that trustee’s title to undivi 
one-half interest be declared subje 
mortgage should have been granted, | ; 
pecially where bankrupt estate had no 

110, sub. 


e—I 
Supp. 62, 

Ark. A clause in deed from mort- — 
gagors conveying mortgaged land, 
whereby grantees assumed mortgage 
indebtedness, brought the grantees in- 
to contractual relationship with mort- 
gagee as matter of law, and until gran- 
tees performed such contract, they 
were not in a position to question va- 
lidity of note or lien securing it, since 
while grantees owned the land, their 
ownership was subject to indebtedness 
assumed. Pope’s Dig. § 8933.—Young 
v. Blocker, 146 S.W.2d 902. 

Kan. One accepting deed, subject 
to mortgage of record, is charged with 
notice of contents of mortgage and 
“estopped” to deny validity thereof.— 
Nelson v. Gossage, 107 P.2d 682, 152 
Kan. 805. 

Pa.Com.Pl. The plaintiff purchased 
property in 1912 for $5700.00 paying 
$700.00 in cash and subject to a mort- 
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gage of $5000.00 expressly mentioned in 
the conveyance. ‘Judgment was entered 
in a scire facias proceeding 
mortgage in 1936. In 1940 the plaintiff 
moved to open the judgment on the 
ground that the mortgage was invalid 
since plaintiff's predecessor in title, the 
original mortgagor, had acquired title 
from his wife who alone had signed the 
deed. In the conveyance to plaintiff 
both husband and wife had joined in 
the deed. Held, the plaintiff was es- 
topped to deny his obligation to pay 
the mortgage.—Farmers’ Fire Ins. Co. 

_ v. Biggin, 19 Leh.L.J. 129. 
Tex.Com.App. Where husband con- 
veyed his interest in community prop- 
erty to divorced wife, and wife as part 
of the consideration for the conveyance 
assumed payment of an indebtedness 
secured by first lien on the property, 
the assumption related to the whole 
_ property and not merely to the one-half 
interest purchased by the wife, and 
precluded wife from thereafter seeking 
to avoid lien because of her alleged 
- homestead interest in the property, par- 
ticularly where husband was released 
. from liability on original indebtedness 
by mortgagee’s acceptance of the as- 
sumption and taking of a new deed of 
trust lien on different terms.—Straus v. 
- Brooks, 148 S.W.2d 393, reversing 126 

 S.W.2d 542. 
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D.C.N.Y. Whether a mortgagor, who 
conveys a part of the property, intends 
to make the lien a primary incum- 
 brance on what he retains, cannot be 
answered merely by recourse to the 
_ conyeyances, or the order of thcir 
execution, but must be gathered from 
the implications of the particular 
_ transaction.—Ewen vy. Peoria & E. Ry. 
 Co., 84 F.Supp. 332. 
aes, § 863 
Ala. Where a mortgagor releases his 
equity of redemption to mortgagee, it 
must be a fair, reasonable trade on 
adequate consideration, not the result 
of oppression or unfair dealing.—John- 
gon v. Maness, 1 So.2d 655. 

_A bill to have deed executed by mort- 
-gagor to mortgagee, releasing mortga- 
_ gor’s equity of redemption, declared in- 
valid for lack of adequate considera- 
- tion and unfairness in obtaining it, 

roceeds on a different theory than a 

ill which claims that deed was intend- 
ed and agreed to be a mortgage to 
stand as security for a debt.—Johnson 
v. Maness, 1 So.2d 655. 


- Where deed executed by mortgagor 
eat mortgagee, releasing mortgagor’s 
equity of redemption, is:'without a valid 

- stipulation by which mortgagor may 
redeem in a reasonable time, deed is re- 
garded with much more scrutiny as to 
its fairness and adequacy of its con- 
sideration than if it had such stipula- 
- tion.—Johnson v. Maness, 1 So.2d 655. 
.: Where deed executed by mortgagor to 

mortgagee, releasing mortgagor’s equi- 
ty of redemption, is without a valid 
_ stipulation by which mortgagor may 
redeem in a reasonable time, burden is 
on mortgagee of showing that trans- 
_ action was fair and_ honest.—Johnson 
“vy, Maness, 1 So.2d 655. 

A bill to have deed executed by mort- 
 gagor to mortgagee, releasing mortga- 
 gor’s equity of redemption, declared 

invalid for lack of adequate considera- 

tion and unfairness in obtaining it, 
need not contain an allegation that 
mortgagee repudiated an agreement to 

allow a redemption, though such a 

finding fully justifies relief—Johnson 
v. Maness, 1 So.2d 655. 

In suit to have deed executed by 
mortgagor to mortgagee, releasing 
mortgagor’s equity of redemption, de- 
elared invalid for lack of adequate con- 
sideration and unfairness in obtaining 
it, evidence that mortgagor had bought 
land from mortgagee and had paid 
about half the purchase price and had 
made valuable improvements, that 
mortgagor was honest, illiterate man, 
and that deed was given to avoid fore- 
closure proceedings upon oral promise 
of mortgagee giving mortgagor right to 
redeem, which promise was unenforce- 
able as violative of statute of frauds, 
authorized setting aside deed. Code 
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1923. § 8034.—Johnson v. Maness, 1 So. 
2d 655. 4 oe 

In suft to have deed executed by 
mortgagor to mortgagee, releasing 
mortgagor’s equity of redemption, de- 
clared invalid for lack of adequate con- 
sideration and unfairness in obtaining 
it, mortgagor was required to. pay 
mortgagee debt and interest and lawful 
charges as a condition to his right 
to set aside deed, whereas: mortgagee 
was required to account for rents or 
rental value.—Johnson vy. Maness, 1 So. 
2d 655. 

Ala. In suit to quiet title to land 
wherein defendant filed cross-bill set- 
ting up complete title in. defendant, 
evidence sustained decree for defendant 
on ground that warranty. deed was 
executed by plaintiff and her mother 
in settlement of their indebtedness to 
defendant, which was secured by mort- 
gages on the land. Code 1940, Tit. 7, §§ 
ee: 1111.—Bates v. Delony, 2 So.2d 


Ala. A deed whereby mortgagor re- 
leases his equity of redemption after 
mortgage is due is invalid, if consider- 
ation was inadequate, or if mortgagee 
was not fair and frank in all respects 
in procuring such release, or if a part 
of consideration was a promise which 
was void under statute of frauds and 
statute was set up against its enforce- 
ment,’ and mortgagor can vacate the 
ye in equity.—Hall v. Hall, 2 So.2d 
A complaint which alleged that mort- 
gagor conveyed property to mortgagee, 
who was his brother’s wife, after mort- 
gage was due, for purpose of facilitat- 
ing a sale of property to United States, 
under an agreement that no sale of 
property would be made for less than 
$30,000, and that, after deducting 
amount due on mortgage, mortgagee 
would turn balance over to mortgagor, 
and that mortgagee breached the agree- 
ment, stated facts sufficient as between 
parties to deed to invalidate it as a 
conveyance of the equity of redemp- 
tion.—Hall v. Hall, 2 So.2d 908. 

Ill. While it is not’ legally impossi- 
ble for a mortgagee of realty to ac- 
quire mortgagor’s equity of redemption, 
yet such a transfer or agreement to 
transfer is one jealously regarded by 
court of equity and which will be strict- 
ly scrutinized for evidence of oppres- 
sion, fraud or unfairness.—Carter Oil 
ee v. Durbin, 34 N.H.2d 407, 376 Ill. 


To validate a conveyance of equity of 
redemption by mortgagor of realty to 
mortgagee, it must be shown that con- 
duct of mortgagee was fair and frank, 
that mortgagee paid for the property 
what it was worth, that he held out no 
elusive hopes, that he exercised no un- 
due influence, that he took no advantage 
of the fears or poverty of mortgagor, 
and every doubt with respect to such 
matters will be resolved against mort- 
gagee’s title—Carter Oil Co. v. Durbin, 
34 N.H.2d 407, 376 Ell, 398. 

In determining the validity of a con- 
veyance of equity of redemption by 
mortgagor of realty to mortgagee, 
where confidential relation existed be- 
tween parties and means of oppression 
existed, court’s scrutiny of the trans- 
action would be the more severe.—Car- 
ter Oil Co. v. Durbin, 34 N.H.2d 407, 
376 Ill. 398. . 


In determining validity of conveyance 
of equity of redemption by mortgagor 
of realty to mortgagees, the form of the 
instrument employed and fact that 
mortgagor knowingly surrendered 
rights are immaterial, and if there ig 
vice in the transaction, although mort- 
gagee’s debt with interest will be se- 
cured to him, mortgagee will be com- 
pelled to give back that which he hag 
taken with unclean hands.—Carter Oil 
on v. Durbin, 34 N.H.2d 407, 376 Ill. 

Grantee in quitelaim deed,. executed 
by mortgagee after entry of decree of 
strict foreclosure of real estate mort- 
gage, failed to sustain burden of show- 
ing that degree of fairness in) transac- 
tion whereby mortgagors subsequently 
conveyed to him their equity of'redemp- 
tion required to establish validity of 


eo Wy : 
> iy ey ben 
Ole 


ee) ab " ay PAG gtr ep ‘ eee sii) 


such conveyance.—Carter 
Durbin, 34 N.B.2d 407, 376 Ill. 398. | 

In determining validity of conveyance 
of equity of redemption by mortgagors 
of realty to mortgagee, the clandestine 
nature of mortgagee’s visit to mort- 
gagors’ home without a notary public 
or disinterested witness for the pur- 
pose of procuring the conveyance, the 
procuring of fictitious acknowledg- 
ments, failure to record conveyance un- 
til demand for redemption more than a 
year later, and lack of frankness and 
honesty of mortgagee as_a witness on 
the trial would be regarded as badges 
of “fraud’.—Carter Oil Co. v. Durbin, 
34 N.H.2d 407, 376 Ill. 398. 

Minn. A mortgagee may purchase 
mortgagor’s equity or right of redemp- 
tion if fair consideration is given and 
no unconscionable advantage is taken 
of mortgagor’s necessities, but such 
transactions are not favored and will 
be set aside if there is a fair showing 
of unconscionable advantage resulting. 
—Gandrud v. Hansen, 297 N.W. 730. 

A mortgagor may dispose of his equi- 
ty in mortgaged property when and as 
he pleases, whether grantee be mort- 
gage holder or another, provided only 
that where he deals with mortgagee 
there must be no taint of oppression 
or overreaching and mortgagee must 
give fair consideration, and hence mort- 
gagor may also grant the lesser right 
of possession of mortgaged premises. 
—Gandrud v. Hansen, 297 N,W. 730. 

N.H. Where mortgagee assigned 
mortgage note and her interest as 
mortgagee to bank to secure in part 
bank’s loan to mortgagee, conveyance 
by mortgagor’s suceessor in interest of 
his equity of redemption in mortgaged 
property to mortgagee’s executor did 
not affect the bank’s right as mortga- 
gee.—Phinney v. Cheshire County Sav. 
Bank, 16 A.2d 363. ’ 

Where mortgagee assigned mortgage 
note and her interest as mortgagee to 
bank to secure in part bank’s loan to 
mortgagee and mortgagor’s successor 
in interest conveyed his equity of re- 
demption in mortgaged property to 
mortgagee’s executor, the only effect of 
such conveyance to executor was to 
place the executor in the position of 
the owner of the itt eal of redemption 
but did not. place him in the position 
of a mortgagor where he did not as- 
sume and agree to pay the mortgage 
debt.—Phinney v. Cheshire County Say. 
Bank, 16 A.2d 3638. 


§ 867 . 

Conn. Where distributee of mort- 
gaged land conveyed it to mortgagee 
under deed containing provision that 
mortgagee assumed and agreed to pay 
the mortgage debt and to save dis- 
tributee harmless, the fair import. of 
such provision was that the parties in- 
tended that the estates in the grantee 
should not merge.—Kligerman vy, Union 
& New Haven Trust Co., 18 A.2d 683. 
127 Conn. 622. 


Wash. The existence of a junior or 
intervening incumbrance or equity, in 
the absence of a showing of an inten- 
tion to the contrary, will prevent a 
merger of a prior mortgage in the 
fee, where the continued existence of 
the mortgage is necessary to protect 
the mortgagee against the intervening 
ee claims.—Gill v. Strouf, 105 P.2d 

An intervening incumbrance or equity 
of any kind is generally sufficient to 
prevent a merger of the mortgage 
with the equity of redemption, provid- 
ed the incumbrance be not one which 
the owner has assumed to pay or one 
against which he is estopped from de- 
fending.—Gill v. Strouf, 105 P.2d 829, 

Where purchaser purchased first 
mortgage and was unsuccessful in ne- 
gotiating purchase of another mortgage 
on the same land, purchaser’s first 
mortgage did not become merged in the 
fee subsequently acquired from the 
owners by quitclaim deed so as to ele- 
vate junior incumbrance to position of 


senior incumbrance.—Gill vy. Strouf, 105 
P.2d 829. 
§ 869 
©.C.A.Idaho.. Where the fee to realty 


and the ownership of an encumbrance 


‘fee in the mortgaged premises, 


ty if 
rt 
Toston v.. 


C.C.A.Idaho. 
senior and junior mortgages purchased 
realty at sale under foreclosure of 


junior mortgage and took a crop mort- 


gage for unpaid accrued interest under 
senior mortgage from foreclosed .mort- 
gagor who had remained in possession 
during his redemption period, it must 
be understood that the parties intended 
to keep the senior mortgage alive so 
as to permit, if within mortgagor’s 
power, redemption to be made of fore- 
closed junior mortgage and thereafter 
release through payment of the senior 
mortgage and that they did not intend 
to effect a “merger’’? and discharge of 
the senior mortgage.—Toston v. Utah 
Mortg. Loan Corporation, 115 F.2d 560. 

D.C.Pa. Question whether a ‘mer- 
ger” takes place when a mortgagee or 


assignee of a mortgage acquires an in- 


terest in the mortgaged property de- 
pends upon the intention of the mort- 
gagee or assignee.—In re Rupp, 35 F. 
Supp: 887. 0° = 

That it is to the interest of a mort- 
gagee who obtains an interest in the 
mortgaged premises to keep the mort- 
gage alive is always evidence of an in- 
tention against ‘“‘merger’’ of the inter- 
ests of the mortgagee, but if a mere 
“fact inference’ exists, which is not 
eonclusive, and if the inference and 
other circumstances pointing in the 
same direction are met by stronger 
evidence of an express intention that 
a merger was to take place, the courts 
will effectuate that .intention—In re 
Rupp, 35 F.Supp. 887. 

Evidence of intention of assignee of 
mortgage, who became the owner of phe 
that 
his interests as assignee of the mort- 
gage should be merged and extin- 
guished was insufficient to overcome 
strong circumstantial evidence against 
such intention, so that there was no 
“merger”, which would preclude the 
assignee’s trustee in bankruptcy from 
participating in proceeds of sale of the 
mortgaged premises.—In re Rupp, 35 F. 
Supp. 887. 


Conn. Where mortgagee upon con- 
veyance of land involved assumed the 
payment of the debt and agreed to 
hold mortgagor’s successor harmless 
from it, mortgagee could not claim that 
debt still existed as to such successor. 
—Kligerman v. Union & New Haven 
Trust Co., 18 A.2d 683, 127 Conn. 622. 

Whether estates merged upon convey- 
ance of equity of redemption to mort- 
gagee is not necessarily to be deter- 
mined as of the moment when ¢hey 
came into the possession of mortgagee, 
and where the trial court had not fo 1d 
that there was an intention on mort- 
gagee’s part subsequent to the convey- 
ance that the estates should merge, no 
such finding could be made on appeal 
as a matter of law.—Kligerman v. Un- 
ion & New. Hayen Trust Co., 18 A.2d 
683, 127 Conn. 622. 


Conn. Where a mortgagee who ac- 
quires the equity of redemption intends 
that the two estates shall not merge, 
the law will regard them as distinct.— 
Kligerman v. Union & New Haven 
Trust Co., 18 A.2d 683, 127 Conn. 622. 

N.H. Where mortgagee assigned 
mortgage note and her interest as 
mortgagee to bank to secure in part 
bank’s loan to mortgagee, conveyance 
by mortgagor’s successor in interest 
of his equity of redemption in mort- 
gaged property to mortgagee’s execu- 
tor did not extinguish the mortgage 
title by merger since there was no 
union of estates because the original 
mortgagee had parted with her title 
and had not regained it,—Phinney v. 
Cheshire County Sav. Bank, 16 A.2d 


63. 

N.Y.Sup.. Where merigage foreclo- 
sure action ws coinmenced by execu- 
trix of deceased mortgagee’s estate, 
and, as part of settlement of foreclo- 
sure action, the fee of mortgaged prop- 
erty was conveyed to three devisees 


—Hagle Trading Corporation v. Hicks, 
21 NiY.S.2d 323. 

Tex.Civ.App. Where debtors  con- 
veyed land to trustee under deed of 
trust in gettlement: of liability on 
trust deed indebtedness, the convey- 
ance was for the benefit of bondhold- 
ers and vested in the trustee full 
legal title to the property conveyed 
and the debtors were “estopped” by 
their deed from asserting otherwise.— 
Neilon v. Texas Trust & Security Co., 
147 S.W.2d 321, error dismissed, judg- 
ment correct. : 

§ 870 


Ill. A person, who stood in position 
of mortgagee and foreclosure creditor 


-with reference to mortgagors of realty, 


by virtue of quitclaim deed from mort- 
gagee executed after entry of foreclo- 
sure decree, by taking quitclaim deed 
from mortgagors for alleged purpose of 
extinguishing mortgagors’ right of re- 
demption, placed himself in a position 
of a mortgagee dealing with his mort- 
gagor for a conveyance of the mort- 
gagor’s equity, thereby subjecting him- 
self to the strict regulations imposed 
by law on _ such relationship.—Carter 
Oil Co. v. Durbin, 34 N.H.2d 407, 376 
Ill. 398. 

La. Where vendor, remaining in 
possession of realty, sold for vile 
price, after executing deed to pur- 
chaser with right of redemption, de- 
livers possession of realty to pur- 
chaser after expiration of delay for 
redemption, sale becomes absolute, 
and vendor cannot thereafter be 
heard to deny =purchaser’s title.— 
Akard v. Hutton, 200 So. 137, 196 La. 
758. 

In petitory action to recover land 
conveyed to plaintiff’s father with 
right of redemption on payment of 
purchase price, evidence held suffi- 
cient to sustain trial court’s deter- 
mination that grantee obtained pos- 
session of land after expiration of 
delay for redemption, so that title 
thereto vested in him.—Akard v. Hut- 
ton, 200 So. 137, 196 La. 758. 

The fact that heir of grantee, in 
whom title to land conveyed vested 
on grantor’s failure to exercise right 
of redemption, reserved in deed, with- 
‘In stipulated period, and to whom pos- 
session thereof was subsequently de- 
livered, sued for reformation of deed 
so as to include property not men- 
tioned therein, did not entitle defend- 
ants, claiming to be grantor’s succes- 
sors in title to pay price for which 
grantor sold land to grantee and re- 
deem property many years later.— 
Akard v. Hutton, 200 So. 137, 196 La. 
758. : 


§ 872 f 

Pa.Com.P1. Whether there is a 
merger when a mortgagee acquires title 
to the mortgaged premises depends 
upon the intention of the parties.— 
Philadelphia Sav. Fund Soc, vy. Stern, 
41D. & C. 461. : 

Tex.Civ.App. Whether mortgage lien 
on land igs extinguished by acquisition 
by mortgagee of title to land depends 
upon mortgagee’s intention, since he 
has election to keep mortgage lien alive 
if desired.—Biggs v. Southland Life 
Ins. Co., 150 S.W.2d 149. 

Wash. Upon acquisition by a mort- 
gagee of legal-title to mortgaged land, 
question of whether mortgage merges 
into the fee, is determined by the in- 
tention, actual or presumed, of the 
person in whom the two estates have 
been united:—Gill v. Strouf, 105 P.2d 
829. 


§ 833 
Ill. App. Where failure to _ release 
mortgage until requested to do so by 
subsequent purchaser was due to mere 


neglect, and ; notes i 


Jes ; iH) § | a 
ttn td si thee 
b evidencing debt ha 
been surrendered to mortgagors, — 
ure to release mortgage was immate: al 
as regards whether deed of land to 
mortgagee was intended as a mortgag 
—Lackey v. First Nat. Bank of Oblong, 
32 N.H.2d 949, 309 Ill.App. 308.  .. 
Mere statement by mortgagee th: 
land accepted in part payment of TOLD 
gage debt would be returned if mort 
gagors ever got money te pay was 
a mere “option” and did not conve! 
absolute deed into a e 


a | “ty i 


absolute or a mortgage, is fixed at th 
time, and the intention of the parties 
at that time is controlling.—Willia: 
Griffith, 35 N.E.2d 95, 310 Ill.App. 
Evidence that HF 


many years later when oil was. 
ered on the premises, sustained ck 
cellor’s conclusion that the mortga 


absolute conveyance and not ag 
“mortgage” to secure the indebted 
—Williams v. Griffith, 35 N.B.2. a 
310 IlLApp. 574. ee 
Ky. Where deed to realty on 
bank held mortgage was secure 
bank pursuant to foreclosure pro 
ings, but mortgagors were permitt 
remain in possession of realty, a1 
mortgagors listed it for taxes and m: 
payments on the indebtedness — 
time to time, deed would be look 
on as a “mortgage’.—First Nat. Bank 
of Jackson vy. Reynolds, 143 S.W.2d 
721, 283 Ky. 837. it. Be 
Okl. Whether delivery of a deed in 
escrow after maturity of mortgage 
under acceleration clause and after f¢ 
closure proceedings have been corm 
menced, on condition that, if the mort- 
gagor fails to make certain payments 
within a stated time, deed shall b 
livered to mortgagee and indebted 
shall be canceled, will be held to | 


of written contract.—Speed v. 
173 eP.20,2595, ven: ( 

In action by mortgagees to quiet ti- 
tle and recover possession of realty on 
ground that delivery of deed in ese 
after maturity of mortgage debt u 
acceleration clause and after forecl 


condition that, if mortgagors failed to 
make certain payments within a stated 

time, the deed should be delivered to 

the mortgagees and indebtedness id 
be canceled, was a sale rather tha 
extension of the mortgage, and th ; 
mortgagors had no equity of redemp-— 
tion in the realty, trial court’s finding — 
that transaction was intended as a — 
“sale” was not against the clear weight — 
Of ane sev dence reeire v. Fariss, 113 


Co. v. Hanrahan [1941] 38 Dom.L.R. — 


§ 891 , : 

Ark. When mortgage debt was paid, ~ 
the lien of equitable mortgage became 
ter Pana oee v. Collins, 150 S.W.2da 

Mich. Generally, a bondholder under 
a trust mortgage cannot be made to ac- 
eept anything in satisfaction of bond 
except that which he is required to 
take under terms of trust agreement 
which are adequately embodied in 
bond, and bondholder may insist that 
he shall receive in satisfaction of bond 
that which is provided by trust agree- 
ment and bond.—Rudell v. Union 
Guardian Trust Co., 294 N.W. 132, 295 
Mich. 157. 

N.J.Ch. A tenant of mortgaged ; 
premises was entitled to pay off mort- ‘ 
gage and compel mortgagee to surren- ; 
der bond and mortgage uncancelled, 


§ SOL 


where tenant’s possession was menaced 
by mortgagee’s ejectment proceedings. 
—Sever y. Yetter, 16 A.2d 461, 128 N.J. 
Hq. 367. 

N.Y.App.Div. Where condemnation 
award received by trustee of cer- 
tificated mortgage was encumbered by 
adverse claim of fourth mortgagee, 
and although the Supreme Court, Ap- 
pellate Division, had ruled that award 
should be maid to the first mortgagee, 
the fourth mortgagee had appealed 

’ from that ruling, the trustee was en- 
titled to elect that receipt of fund 
should not constitute “payment” of 
mortgage as a matter of law, since 
status of trustee, until adverse claim 
was finally disposed of, was that of 
a stakeholder or depositary rather 

than that of an owner.—In re 3 Cran- 

fell Ave., Kew Gardens, Borough and 

: County of Queens, City and State of 

New York, 25 N.Y.S.2d 86, 261 App. 
Div. 832. 

Tex.Civ.App. Provision in deed of 
trust, supplying formula by which 
amount remaining due in case of de- 

fault and acceleration might be deter- 
mined, was not inconsistent with and 
did not affect provisions of note se- 
cured by the deed of trust for payment 
in installments of specified amount 
with interest figured in.—Allin v. Mul- 
~~ Jer, 1538 S.W.2d 234. 
an Where note secured by deed of trust, 
providing for payment in_ specified 
‘Monthly installments, and final pay- 
ment of balance due with interest fig- 
- ured in, was sold, purchaser erred in 
computing interest on amount of the 
note which represented principal, and 
applying monthly payments to interest 
thus erroneously computed and the bal- 
‘ance to principal, but makers erred in 
regarding such amount of principal as 
the total sum remaining due.—Allin v. 
Muller, 153 S.W.2d 234. 


; Wyo. If full amount has in fact 
i “oe paid to mortgagee, who holds 
legal title, by mortgagor, equity will 
regard title as already transferred to 
- mortgagor, leaving a mere ministerial 
act to be performed, and no “fiduciary 
relation” will be created between the 
_ parties.—Carpenter & Carpenter v. 
Kingham, 109 P.2d 463, modified and 
- yehearing denied 110 P.2d 824. 
Even after payment of a debt secured 
| by a mortgage, the mortgagee does not 
become a “trustee”, even in states in 
which legal title to mortgaged prop- 
erty is and remains in mortgagee until 
_ he reconveys it to mortgagor.—Car- 
- penter & Carpenter vy. Kingham, 109 
' £p.2d 468, modified and rehearing denied 
17120 P.2d 824. 
Wyo. A mortgagee whose indebted- 
ness has been paid ceases to be a 
“mortgagee” and hence, if he has pos- 
session, he ceases, in a sense at least, 
to be a “mortgagee in possession’’.— 
Carpenter & Carpenter v. Kingham, 
110 P.2d 824, modifying and denying 
rehearing 109 P.2d 463. 


§ 895 
N.J.Ch. A tenant of mortgaged 
premises was entitled to pay off mort- 
- gage and compel mortgagee to surren- 
der bond and mortgage uncancelled, 
where tenant’s possession was menaced 
by mortgagee’s ejectment proceedings. 
' —Sever y. Yetter, 16 A.2d 461, 128 N.J. 
Eq. 367. 

Those who held mortgaged realty un- 
der instruments which were indorsed 
with the word ‘lease’, which referred 
throughout to ‘‘demised” premises, and 
which were replete with expressions 
and provisions concerning terms, sub- 
letting renewal, re-entry, etc., were 
“lessees”? of the mortgaged realty, and 
were not “volunteers’’ in seeking to pay 
off mortgage and compel mortgagee to 
surrender bond and mortgage uncan- 
celed.—Sever v. Yetter, 16 A.2d 461, 128 
N.J.Eq. 367. 

Pa.Com.Pl. A trustee under a mort- 
gage who has made unauthorized and 
voluntary advancements of interest to 
bondholders without disclosing that the 
interest had not been paid by the mort- 
gagor or that the mortgage was in de- 
fault, and without an agreement by 
the bondholders to repay, cannot assert 
a right of general recoupment against 
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either the bondholders or the trust es- 
tate-——Klein vy. Adams, 32 Berks 292. 

§ 399 

Pa.Super. Where mortgagor obtains 

insurance on mortgaged property under 
policy containing the usual clause mak- 
ing loss payable to mortgagee as his 
interest may appear, proceeds of such 
insurance, when received by mortgagee, 
amount to payment on the mortgage 
debt, extinguishing it pro tanto— 
Saunders v. Resnick, 16 A.2d 676, 142 
Pa.Super. 457. 

§ 903 


Pa.Com.Pl. There is no validity in 
the defendant’s contention that the 
judgment has been paid by reason of 
the fact that the mortgagee was the 
purchaser of the property at the sher- 
iff’s sale—Commonwealth Trust Co. of 
Harrisburg now to Use of Baker v. 
MacDonald, ‘51 Dauph. 22. 

Pa.Com.Pl. Where a mortgage is 
given by husband and wife to a bank 
and later a Sci. Fa. is issued upon said 
mortgage and at the trial the bank 
also produces a note together with a 
detailed account of the disposition of 
funds for which the note was given 
the note will not be held to be payment 
of the mortgage, even though the bond 
which accompanied the mortgage is 
found in the possession of the mort- 
gagor and adequate explanation is giv- 
en.—Bank of Hrie v. Dombrowski, 22 
Hrie 209. 


§ 905 

Conn. Mortgage debt was not satis- 
fied by conveyance of equity of redemp- 
tion to mortgagee by deceased mortga- 
gor’s distributee as regards mortga- 
gor’s executors, and mortgagee had 
right to continued benefit of fire poli- 
cies theretofore taken out to protect 
its interest and was not guilty of 
“conversion” because after the convey- 
ance mortgagee caused the policies to 
be changed so that mortgagee became 
the named insured.—Kligerman v. Un- 
ion & New Haven Trust Co., 18 A.2d 
683, 127 Conn. 622. 


Ill.App. Where receiver was appoint- 
ed to collect rents in foreclosure pro- 
ceeding and mortgagee thereafter in 
lieu of foreclosure accepted convey- 
ance of mortgaged realty in satisfaction 
of the mortgage indebtedness by con- 
tract, clause thereof by which parties 
agreed that all undertakings were em- 
bodied in the contract was as binding 
as any other stipulation’ of the con- 
tract.—Metropolitan Life Ins. Co. v. 
See 33 N.H.2d 934, 310 Ill.App. 

Ill.App. Courts of equity scrutinize 
transactions between mortgagor and 
mortgagee very closely to determine 


whether or not a purported conveyance’ 


could have been intended as a mort- 
gage and if a note evidencing an in- 
debtedness is retained by mortgagee 
the indebtedness is not satisfied by the 
purported conveyance unless the con- 
trary is shown.—Williams vy. Griffith, 
35 N.H.2d 95, 310 Ill.App. 574. 
N.Y.App.Div. Under mortgagor’s as- 
signment of rents for purpose of avoid- 
ing a receivership after mortgagee’s 
commencement of action to foreclose 
the mortgage, mortgagor did not have 
legal title to rents collected, and subse- 
quent deed conveying property to mort- 
gagee in lieu of foreclosure and for 
an additional consideration terminated 
any right which mortgagor might have 
had to any surplus existing at time 
when assignee completed performance 
of its duty.—People ex rel. 342 Bast 


57th Street Corporation y. Miller, 28. 


N.Y.S.2d 258, 262 App.Div. 132. 
Tex.Civ.App. Where there was no 
legal foreclosure of deed of trust be- 
cause of misdescription of property, 
such foreclosure was not conclusive of 
mortgagees’ election to affirm sale and 
hold mortgagors to strict performance, 
but was merely evidence bearing on af- 
firmance vel non, or more properly on 
issue of mutual rescission, that is, of 
whether the acts and conduct of mort- 
gagees and later repossession by them 
and rental to mortgagors, culminating 
in mortgagors’ quitclaim deed, consti- 
tuted .an ‘“‘acceptance’ of mortgagors’ 
continuing offer to reconvey in extin- 


v. Maupin, 153 S.W.2d 187, 
granted. ' \ 
§ 914 mi A 

Ala. Burden was on mortgagor who 
sought to vary terms of mortgage and 
to show its payment to establish proof 
thereof.—Sykes v. Poteet, 197 So. 884. 

Ga. Where petition to cancel deed 
was based on theory that deed absolute 
on its face was in reality a mere se- 
curity. deed and that indebtedness had 
been paid so as to reinvest title in 
plaintiffs’ intestate who was the gran- 
tor, the burden was on plaintiffs to 
make it affirmatively appear that in- 
debtedness had. been paid.—Hobbs v. 
Houston, 9 S.B.2d 749, 190 Ga. 505. 

Mo. Burden of proving payment of 
note secured by second mortgage deed 
of trust was upon one asserting pay- 
ment.—Shumate v. Hoefner, 147 S.W. 
2d 640. 

Neb. Where payment of mortgage 
note was pleaded in answer in suit 
in equity on a note and mortgage, but 
was denied in reply, burden of proof 
was on defendants to prove payment 
by a preponderance of the evidence.— 
Bashus y. Abboud, 298 N.W. 153. 

N.Y.Sup. The payment of interest in 
advance on a mortgage is not of itself 
a “contract” to forebear and delay the 
time of payment, but is “evidence” of 
such a contract which may be rebutted, 
and, in the absence of any evidence to 
the contrary, it becomes conclusive.— 
Buffalo Sav. Bank v. Threeinwon Realty 
Sout onanlon, 26 N.Y.S.2d 324, 175 Mise. 


Pa.Orph. Where a claim for princi- 
pal is presented on a mortgage bond 
within 20 years after maturity, the bur- 
den of proving a discharge of the mort- 
gagor’s liability is on the mortgagor, 
even though all interest payments for 
over 20 years have been made by the 
mortgagor’s grantees.—_In re Smith’s 
Hstate, 40. D. & C. 342. 

S.C. Ordinarily, payment of mort- 
gage is affirmative defense and must be 
proven, and if mortgagor relies on 
payment to agent he must show real 
or apparent authority of agent to re- 
ceive money.—Federal Land Bank of 
Soe v. Ledford, 9 S.H.2d 804, 194 


§ 915 
Ark. Where mortgagor has posses- 
sion of evidence of the mortgage debt 
in a suit by the mortgagee to fore- 
close and the defense is payment, there 
is a presumption of payment.—Watts v. 
Martin, 151 S.W.2d 986. 
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Ala. In mortgagor’s bill to enforce 
equity of redemption under real estate 
purchase money mortgage, a check 
purportedly executed by mortgagor to 
mortgagee, indorsed by mortgagee, dis- 
closing on its face that check was for 
“payment on land,” and stamped paid 
by the bank, which bank had since 
been liquidated and its records destroy- 
ed by order of the court, was evidence 
in the nature of a “receipt”, and ad- 
missible on the issue of an alleged 
payment on mortgage debt unless the 
check bore evidence of alteration.— 
Wore re v. Taylor, 198 So. 848, 240 Ala. 


§ 918 

Ark. Although a parol agreement to 
satisfy a mortgage on realty is not 
void under the statute of frauds, proof 
relating to discharge or release there- 
of must be clear, satisfactory and con- 
vincing. Pope’s Dig., § 6059—wWatts vy. 
Martin, 151 S.W.2d 986. 

CalApp. A mortgage extension 
agreement, an installment note, and an 
unrecorded mortgage all signed at the 
same time by the same parties and an 
unrecorded release relating to the same 
transaction of refinancing the debt were 
required to be construed together as 
writings forming part of the same 
transaction, and as so construed, evi- 
dence supported finding that they were 
signed to carry out parties’ expressed 
intent to extend time for payment of 
debt by new note and unrecorded mort- 
gage and not by extension of time of 
payment of original 1924 note and 
mortgage and preservation of the lien 
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guishment of mortgage debt.—Chaney 


error 


_ showing that mortgagee had collected 
rents sufficient to wipe out indebted- 
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trust deed foreclosure 
roceeding, mortgagor’s judgment 
reditor failed to sustain burden of 


ness due under mortgage.—Massachu- 
setts Mut. Life Ins, Co. v. Hanley, 29 
N.B.2d 856, 307 TlLApp. 235. | 

Ky. In action by administrator 
against daughter of deceased to fore- 
close a mortgage, evidence did not es- 
tablish alleged contract by mother to 
surrender the notes and_ release the 
mortgage if daughter should maintain, 
nurse and care for the mother.— 
Rhoads v. Laswell’s Adm’r, 143 S.W.2d 
175, 283 Ky. 655. — 

Mich. Hvidence sustained decree can- 
celling mortgage on ground that mort- 
gage debt had been paid.—Niggeman 
v. McNair, 299 N.W. 106, 298 Mich. 357. 

Mo. In wife’s action to quiet and 
determine title to realty and to recover 
dower, wherein wife sought to set aside 
foreclosure sale under deed of trust se- 
curing note on which wife was comaker 
with deceased husband, evidence sus- 
tained denial of relief on ground that 
wife duly executed the note and deed, 
which were not fraudulently given, and 
that note was due and unpaid at time 
of foreclosure sale. Mo.St.Ann. §§ 318, 
339, 2653, 3015, 3075, pp. 202, 226, 656, 
1863, 1900.—Owens v. Owens, 146 S.W. 
2d 569. 

Mo. Evidence supported finding 
that there remained an unpaid balance 
on note secured by second mortgage 
deed of trust held by one of defend- 
ants, so as _to authorize foreclosure 
of the deed of trust.—Shumate v. 
Hoefner, 147 S.W.2d 640. 


N.Y¥.Sup. The taking of interest in 
advance on a mortgage is “prima facie 
evidence” of a binding contract to fore- 
bear and delay the time of payment.— 
Buffalo Say. Bank v. Threeinwon Realty 
erEmorstied, 26 N.Y.S.2d 324, 175 Mise. 


Receipt given by mortgagee which 
failed to state that acceptance of in- 
terest before due date did not consti- 
tute an extension of time of payment 
of principal was not conclusive evi- 
dence of a contract to forebear.—Buffa- 
lo Sav. Bank v. Threeinwon Realty 
ee 26 N.Y.S.2d 324, 175 Misc. 


@r. In suit for reinstatement and 
foreclosure of mortgage, satisfied by 
plaintiff on margin of record without 
consideration, evidence held insufficient 
to show that defendant mortgagor 
falsely represented to plaintiff that cer- 
tain person had threatened to ruin his 
credit unless mortgage was satisfied of 
record.—Bagley v. Kerr, 112 P.2d 459. 

ka.Orph. Evidence that a mortgagor 
eenveyed the mortgaged premises, that 
thereafter the grantees made all pay- 
ments of interest for a period of over 20 
years, and that a mortgage extension 
agreement was entered into between the 
grantees and the mortgagee, is not suf- 
ficient to sustain a tinding that the 
mortgagee had abandoned its claim 
against the mortgagor, where the mort- 
gagee presents a claim against the 
mortgagor’s estate for payment of the 
principal within 20 years after its ma- 
turity.—In re Smith’s Hstate, 40 D. & C. 
342. 


R.I. Evidence warranted denial of 
recovery by assignee on bond which 
was secured by second mortgage and 
was executed by defendant, on ground 
that defendant conveyed property to 
prior owner of bond and mortgage and 
that prior owner cancelled mortgage 
and extinguished all claims against de- 
fendant under bond and mortgage, at 
time when prior owner, although not 
the record owner, was in fact the ac- 
tual owner of bond and mortgage, and 
that assignee, having received bond 
and mortgage pursuant to federal court 
decree in some sort of bankruptcy or 
reorganization proceedings, was not a 
“bona fide purchaser for value with- 
out notice’, but took bond and mort- 
gage subject to possible rights and 
equities of third persons.—U. S. Bond 


- Tex.Civ.App. 
cancellation of deeds as mortgages on 
ground that amounts paid by mortga- 


Evidence authorized 


gor equaled or exceeded amount of the 


mortgage debt.—Clements v. Williams, 


146 S.W.2d 215, error dismissed, judg- 
ment correct. 

Tex.Civ.App. In action in trespass to 
try title by plaintiff who deraigned ti- 
tle from junior deed of trust lien claim- 
ant against senior deed of trust lien 
claimant, evidence supported trial 
court’s finding ‘that note of senior lien 
claimant had not been paid.—Towns Vv. 
Muhler, 152 8.W.2d 866. error refused. 

Va. Evidence sustained finding that 
there was no modificetion of written 
contract which provided that if trus- 
tee under deeds of trust, who sold 
mortgagors’ equity to trustee’s wife 
subject to prior lien of mortgagee, com- 
plied with trustee’s proposal and made 
payments specified, then delinquent ma- 
tured amount due mortgagee on loans 
prior to certain date should be deemed 
satisfied and trustee or his wife would 
satisfy unmatured portion of loans by 
making payment when they became 
payable under deeds of trust, but if 
there was default by trustee, right of 
mortgagee to foreclose was preserved, 
and hence upon trustee’s default, mort- 
gagee could foreclose deeds of trust.— 
Somers v. Virginia-Carolina Joint Stock 
Land Bank, 14 S.H.2d 327, 177 Va. 4381. 
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Mo. In action to foreclose a deed 
of trust to real estate, the mortgagor’s 
plea of a tender of payment but on a 
condition which was not legally en- 
forceable did not constitute a good de- 
fense.—Lortz v. Rose, 145 S.W.2d 385. 

Where a third person at the instance 
and with consent of the mortgagor ten- 
dered full payment of a note secured by 
a real estate mortgage before foreclo- 
sure thereof on condition that note be 
turned over to such third party, who 
should be subrogated to rights of mort- 
gagee and to mortgage lien, such tender 
constituted only a ‘‘conditional tender’’ 
and was insufficient to avoid the effect 
of foreclosure sale of the land upon re- 
fusal of such tender.—Lortz v. Rose, 
145 S.W.2d 385. 

A conditional tender of payment of 
debt secured by real estate mortgage 
constitutes no valid defense to a fore- 
closure of the mortgage where the 
conditions are other than those which 
the mortgagee is under a legal duty to 
fulfill—Lortz v. Rose, 145 S.W.2d 385. 

N.C. Where note and mortgage re- 
quired payments by mortgagor on 
fourth of each month, mortgagee wags 
not required to accept mortgagor’s ten- 
der of balance due after his last regu- 
lar payment, with interest only to later 
monthly payment date prior to date 
of tender, so that mortgagee’s refusal 
to accept tender did not entitle mort- 
gagor to cancellation of note and mort- 
gage.—Duke vy. Pugh, 11 S8.H.2d 868, 
218 N.C. 580. 
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Mont. Under contract requiring real- 
ty owner to execute trust deed to se- 
cure indebtedness to other contracting 
parties, but providing that the realty 
could be released on owner’s request, 
except that all money expended by oth- 
er parties under the contract was re- 
quired to be fully protected by first lien 
mortgages or judgment levies, owner 
was required to.fully protect other par- 
ties by other security before being en- 
titled to a release of the trust deed.— 
Butler Bros. Development Co. v. Butler, 
108 P.2d 1041. 

Pa. A mortgagee’s release of mort- 
gagor and other persons liable to mort- 
gagee on mortgage debt and owners of 
mortgaged property from all personal 
liability on debt, as required by stat- 
ute before issuance of execution against 
property on foreclosure of mortgage, 
discharged mortgagor only from per- 
sonal liability on bond secured by mort- 
gage and not from liability on notes, as 
collateral security for which bond and 
mortgage were deposited, so as to en- 
title mortgagee, against which garnish- 
ment proceedings were brought by 
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amount due on notes. Act July 2, : 
P.L. 2751.—Davis v. Kentwell Hall Co 
poration, 19 A.2d 902, 342 Pa. 1. 
Utah. Where fire policy _ cove! 
house which was to be erected under 
Federal Housing Administration lo 
was made to mortgagor for benefit 
mortgagee as mortgagee’s interest a 
peared, and mortgagee breached i 
contract with mortgagor to advan 
money for construction of house | 
by relieving mortgagor from du 
perform under contract, mortgage 
not entitled to reimbursemen 


ring 


costs incident to securing commitme 
by Federal Housing Administration, | 
a condition of releasing mortgage — 
the amount to be advanced which mo: 
gagor had already made to mortgagee 
—Swaner v. Union Mortg. Co., 105 
2a.'342—. > oo 
Where mortgagee agreed to advar 
a percentage of loan to mortgagor 
construction of house when certa 
work was completed, mortgagee’s refus 
al to advance money when such | Kk 
was completed because of mortgag: 
alleged failure to meet terms of 
other agreement was a breach of | 
tract which freed mortgagor from any 
duty tc perform under contract, Ly 
thereafter mortgagee could not it 
on being made whole as a 1 
for releasing mortgage. sy, 
78-3-8.—Swaner y. Union Mortg. 


Where mortgagee wrongfully refu 
to perform under contract to advane 
money for building a house, conside: , 
tion for mortgage failed and mortgag 
was terminated, and such terminat: 
“satisfied”? the mortgage. Rev.St.. 
78-3-8.—Swaner v. Union Mortg. 
105 P.2d 342. une 
$933 61 <2 ne 
Neb. Where, in order to prevent 
foreclosure of mortgage on 99-ye 
leasehold interest, and to facilitate 
leasing of a portion of the mortga; 
premises for a period of 20 years at 
an advantageous rental, 90 per cent. of 
the bondholders accepted reorganiz. ve 
plan whereby bondholders would ex 
change their bonds for stock in co 
ration, and mortgage was to be 
leased, court of equity having jw 
tion of the trust could properly order 
the sale of the mortgaged realty a 
authorize trustee to release the 1 
the mortgage on the payment. 
for the leasing of a_ portion. of 
premises.—Ricketts v. Lincoln Safe 
posit Co., 297 N.W. 544. ; am 
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Fla. The payment of the second 
mortgage note of a series executed by ~ 
the grantor, such payment being made 
by the assuming grantee, a ma 
woman, after the collapse of the 1925" 
land boom, was consideration for th 
mortgagee’s agreement to cancel th 
third and last note of the series, a 
hence cancellation should have been de- 
ereed and a decree of foreclosure was | 
improper.—Harbeson v. Mering, 2 So0.2d ie 


86. 

Mo.App. A Colorado statute giving — 
six months time for redemption from | 
foreclosure sale could not be invoked © 
in support of mortgagee bank’s conten- — 
tion that an assignment of a lease exe-- 
cuted by mortgagors to bank ‘‘for value © 
received’? was without consideration, on © 
ground that right of possession and 
emoluments ceased at end of six 
months period, in view of Colorado 
statute extending redemption period to 
nine months after foreclosure, where ~— 
only seven months had elapsed when 
assignment was executed, and delivery 
of trustee’s deed was delayed in accord- 
ance with Colorado law until after nine 
months had elapsed. Laws Colo.1929, 
p. 538, § 1; Comp.Laws Colo.1921, and 
Comp.Laws Supp.1932, § 5055.—Den- 
ver Joint Stock Land Bank of Denver, 
Colo., v. Sherman, 152 S.W.2d 702. 

In Missouri, the right of possession 
of mortgaged land and to growing, un- 
harvested crops terminates on_ hap- 
pening of condition broken, and_sur- 
render of premises after condition 
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broken is no “consideration” for an 
agreement between the mortgagor and 
mortgagee.—Denver Joint Stock Land 
Bank of Denver, Colo., v. Sherman, 152 
S.W.2d 702. 
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Cal. The acceptance by holder of 
mortgage and note of a new note and 
mortgage as a renewal of original note 
and mortgage did not itself operate to 
extinguish or discharge the original 
- obligation—Haston v. Ash, 116 P.2d 

_ 438, prior opinion 108 P.2d 955. 


Mo. Ordinarily, mere substitution of 
one form of security, such as mortgage, 
for another, which has been released or 
discharged, does not establish parties’ 
intent to accept substituted security as 

_ full payment for earlier security, where 
result would be a loss of priority of 
in} oe ee v. Petty, 145 S.W.2d 
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* N.Y.App.Div. In action to foreclose 
real estate mortgage, mortgagor was 
entitled to protection of statute pro- 
hibiting an increase of interest rate be- 
cause of maturity of obligation during 
emergency, and was required to pay 
_ only 5 per cent. instead of 6 per cent. 
- interest subsequent to maturity date 
of mortgage, regardless of agreements 
- modifying an extension agreement _af- 
 fecting the bond and mortgage. Civil 
- Practice Act, § 1077-cc.—Klein v. Er- 
nest Simons Mfg. Co., 25 N.Y.S.2d 932. 


_ +N.Y.Sup. Where mortgagee in appar- 
ent response to request of owner of 
mortgaged property, delivered written 
~ ecommunication stating mortgagee 
would reduce interest rate on mortgage 
and requesting that in the future, own- 
er make quarterly payments of interest 
instead of semi-annual payments, and 
mortgagor made quarterly payments at 
reduced rate, there being writings sign- 
_ ed by both parties, no consideration 
_ for the agreement was required, under 
section of the Real Property Law mak- 
ing consideration unnecessary where 
agreement modifying or discharging a 
_ mortgage is in writing and signed by 
party sought to be charged. Real 
; roperty Law, § 279.—Greenwich Sav. 
Bank vy. Cabin Holding Corporation, 
+26 N.Y.8.2d 791, 176 Mise. 89. 
anh 
% 
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paid or agreed to be paid had become 
ae was not a sufficient consideration 
to support an extension of time for 
payment of the note since such pay- 
ment was merely a part performance of 
a duty already existing.—Sabin _ v, 
Home Owners’ Loan Corporation, 105 
 P.2d 245, 
iy! “Okl. A mortgage secures a debt or 
4) obligation, and not the evidence of it, 
and no change in the form of the evi- 
dence or in the mode or time of pay- 
ment can operate to discharge the 
- mortgage,, and so long as the debt 
- secured remains unpaid, neither the 
renewal nor substitution of the evi- 
dence of the debt will impair the lien 
- of the mortgage.—HErwin vy. Breese, 109 
~P.2d 507. 


950 

: Idaho. An agreement for the exten- 
sion of a real estate mortgage execut- 
ed by mortgagor’s grantee and for- 
warded to mortgagee’s home office in 
Cincinnati, whence it was returned to 
mortgagee’s financial correspondent 
and recorded, was not subject to ob- 
jections that it lacked mutuality and 
was not executed by mortgagee as re- 
quired by statute of frauds, since the 
acceptance and recording of agreement, 
at mortgagee’s instance, although not 
completed until some two months aft- 
er execution by mortgagor’s grantee, 
rendered the agreement binding on 
mortgagee, particularly where both 
parties treated the instrument as a 
consummated extension agreement, 
payments being thereafter made and 
received in accordance with its terms. 
Code 1932, § 16-505.—Union Cent, Life 
Ins. Co. y. Nielson, 114 P.2d 252. 

Forbearance to sue constituted a suf- 
ficient “consideration” for real estate 
mortgage extension agreement.—Union 
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MORTGAGES 
a itasd Ins. Co. vy. Nielson, 114 P. 
2d 4 : . 
N.Y.App.Div. Where agreement ex- 
tended on certain terms the payment 
of mortgage for period of three years 
until June 30, 1939, and on that date 
the owner failed to. pay balance of 
principal due, interest payable revert- 
ed to 6% in accordance with the ex- 
tension agreement and trustees were 
thereafter entitled to interest at rate 
of 6 per cent. per annum on unpaid 
balance of the mortgage, unaffected by 
provisions of moratorium statute 
against increase of interest rates. Ciy- 
il Practice Act, §§ 1077-ce, 1077-g.— 
Brighton Operating Corporation v. 
MOrTaeap, 29 N.Y.S.2d 97, 262 App.Div. 


N.Y.App.Div. The statute providing 
that rate of interest on debt evidenced 
by mortgage should not be increased 
by reason of maturity of debt during 
emergency period, but should continue 
after maturity at rate specified in such 
obligation, did not contemplate or af- 
fect validity of mortgage extension 
agreement dated May 1, 1935, fixing 
interest payable on mortgage during 
period of extension at 4% per cent. 
with express proviso that in event of 
any default interest provisions should 
become void and balance of interest 
should become payable at original rate 
of six per cent. Civil Practice Act, § 
1077-cec—Hammond vy. Lawrence In- 
vesting Co., 29 N.Y.S.2d 99, 262 App. 
Div. 900, affirming 20 N.Y.S.2d 87. 

Where extension agreement fixed in- 
terest payable on mortgage during pe- 
réod, of extension at rate of 4% per 
cent, with proviso that in event of any 
default interest provisions should be 
void and interest should become pay- 
able at original rate of six per cent. 
from date of such default, the interest 
rate was not increased from 4% per 
cent. to 6 per cent. because of ‘“‘maturi- 
hi of debt” within statute providing 
that rate of interest on debt evidenced 
by mortgage should not be increased 
by reason of maturity of debt during 
emergency period, since the rate of 6 
per cent. was as a matter of law the 
rate “specified in such _ obligation” 
within further provision of the statute 
that interest on such obligation should 
continue after maturity at rate speci- 
fied in such obligation. Civil Practice 
Act, § 1077-cc—Hammond v, Lawrénce 
Investing Co., 29 N.Y¥.S.2d 99, 262 App. 
Div. 900, affirming 20 N.Y.S.2d 87. 

In action to recover balance of- in- 
terest on mortgage in accordance with 
provision in extension agreement that 
in event of default interest should be 
payable at original rate of 6 per cent. 
rather than at rate of 4% per cent. 
as fixed in agreement, complaint stat- 
ed facts constituting a cause of action. 
Civil Practice Act, §§ 1077-cec, 1077-d. 
—Hammond vy. Lawrence Investing Co., 
29 N.Y.S.2d 99, 262 App.Div. 900, af- 
firming 20 N.Y.S.2d 87. 


Provision in extension agreement fix- 
ing interest payable on mortgage dur- 
ing period of extension at 4% per cent., 
with proviso that in event of any de- 
fault the interest provisions should be- 
come void and interest should become 
payable at original rate of 6 per cent., 
did not constitute a “waiver” within 
provision of Civil Practice Act that any 
agreement by mortgagor to waive pro- 
tection of moratorium statute should be 
void. Civil Practice Act, § 1077-d.— 
Hammond y. Lawrence Investing Co., 
29 N.Y.S.2d 99, 262 App.Div. 900, af- 
firming 20 N.Y.S.2d 87. 

N.Y.Sup. Where mortgagee in appar- 
ent response to request of owner of 
mortgaged property, delivered written 
communication stating mortgagee 
would reduce interest rate on mortgage 
and requesting that in the future, own- 
er make quarterly payments. of inter- 
est instead of semi-annual payments, 
and mortgagor made quarterly pay- 
ments at reduced rate, there being writ- 
ings signed by both parties, no con- 
sideration for the agreement was re- 
quired, under section of the Real Prop- 
erty Law making consideration unnec- 
essary where agreement modifying or 
discharging a mortgage is in writing 
and signed by party sought to be 


turity, 
specified and comply with other terms 
and conditions of mortgage, extension 
agreement became integrated in bond 
and mortgage so that, in effect, they 
all constituted one transaction and one 
instrument.—Tiernan Realty Co. v. Ti- 
tle Guarantee & Trust Co., 28 N.Y.S. 
2d 920, 176 Mise. 1071, -° : 

Where agreement extending maturity 
of mortgage debt reduced interest pay- 
able by owner of mortgaged premises 
and provided for quarterly rather than 
semiannual payments, but owner failed 
to pay balance of principal at maturi- 
ty of bond and mortgage as extended, 
owner, under provision of Civil Prac- 
tice Act prohibiting any increase in 
interest by reason of maturity of a 
mortgage debt, was entitled to continue 
paying interest dfter maturity at re- 
duced rate provided by extension agree- 
ment, but was required to make quar- 
terly payments. Civil Practice Act, §§ 
1077-ce, 1077-d. Tiernan Realty Co. 
v. Title Guarantee & Trust Co., 28 N. 
Y.S.2d 920, 176 Misc. 1071... i 


If agreement extending maturity of 
mortgage indebtedness and reducing 
interest rate provided for increase of 
interest rate upon owner’s failure to 
meet condition requiring payment of 
principal at maturity, agreement would 
be invalid under provisions of Civil 
Practice Act prohibiting any increase 
in interest by reason of maturity of a 
mortgage debt and providing that any 
waiver of statutory protection should 
be void. Civil Practice Act, §§ 1077-cc, 
1077-d.—Tiernan Realty Co. v. Title 
Guarantee & Trust Co. 28 N.Y.S.2d 
920, 176 Misc. 1071. 1 


N.Y.Sup. An assignment of rents by 
subsequent owner of mortgaged proper- 
ty to mortgagee as security for pay- 
ment of the mortgage debt, under 
which assignee expressly assumed no 
obligation except to render a true ac- 
count of receipts and disbursements, 
was not an agreement to extend the 
time for payment of principal and in- 
terest on the bond and mortgage and 
hence was no defense in action for in- 
terest against former owner of the 
mortgaged premises who had assumed 
the mortgage—Union Trust Co. of 
Rochester y. Toal, 28 N.Y.S.2d 956. 

Tenn.App. A holder of debt secured 
by trust deed waived interest accru- 
ing on such debt by accepting renewal 
note and trust deed not providing for 
accrued interest, and was entitled to 
interest only from date of renewal 
note-——Bank of Hendersonville vy. Do- 
zier, 142 S.W.2d 191. 
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Ala. In suit to satisfy a mortgage 
alleged to have been paid or to redeem 
if not fully paid, evidence sustained 


finding as to amount due on mortgage. | 


—Sykes v. Poteet, 197 So. 884, 


Me. Where mortgagor, who was di- 
rectly indebted to bank on notes ex- 
ceeding $5,000, and was liable to bank 
as indorser on notes representing $8,- 
568.41, owed by a company, gave bank 
a mortgage on land as security for 
notes on which mortgagor was signer 
or indorser, and bank simultaneously 
executed a contract agreeing to, release 
part of land when amount of’ mortga- 
gor’s indebtedness had been reduced 
$5,000, and bank, before assigning 
mortgage to codefendant, sold com- 
pany’s notes, and face of mortgage did 
not give notice of notes to assignee, 
mortgagor was entitled to specific per- 
formance of contract by bank and code- 
fendant, under circumstances.—Perham 
v. Verrill, 17 A.2d 1. 

Mich. In action to set aside pur- 
chase-money mortgage and foreclosure 
sale, evidence did not establish, as 
basis for relief sought, the authenticity 
of any agreement varying terms of 
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during ther 
ortgage to a third party who as- 


signed instruments to decedent’s son- 


in-law in 1914, and son-in-law executed 
a general release discharging decedent 
from all claims in 1929 and thereafter 
assigned bond and mortgage to defend- 
ant’s assignor, and defendant, when 
accepting assignment, made no inquiry 
of mortgagor as to amount due on 
bond, that decedent or her executors 
failed to take legal proceedings to have 
mortgage satisfied and cancelled of rec- 
ord did not “estop’” decedent’s execu- 
tors and trustees from maintaining suit 
for surrender and cancellation of bond 
and mortgage.—Massinger v. Geering, 
19 A.2d 460, 129 N.J.Eq. 385, affirming 
16 A.2d 338, 128 N.J.Hq. 399. 

N.J.Ch. Where decedent, during her 
lifetime, executed and delivered a bond 


and mortgage to a third party who as-. 


signed instruments to decedent’s son- 
in-law in 1914, and son-in-law executed 
a general release discharging decedent 
from all claims in 1929 and thereafter 
assigned bond and mortgage to defend- 
ant’s assignor, and defendant, when ac- 
cepting assignment, made no inquiry 
of mortgagor as to amount due on 
bond, that decedent or her executors 
failed to take legal proceedings to have 
mortgage satisfied and cancelled of rec- 
ord did not “estop” decedent’s execu- 
_tors and trustees from maintaining suit 
for surrender and cancellation of bond 
and mortgage.—Massinger v. Geering, 
16 A.2d 338, 128 N.J.Eq. 399. 

‘N.C. Where note and mortgage re- 
quired payments by mortgagor on 
fourth of each month, mortgagee was 
not required to accept mortgagor’s ten- 
der of balance due after his last regu- 
lar payment, with interest only to later 
monthly payment date prior to date of 
tender, so that mortgagee’s refusal to 
accept tender did not entitle mortgagor 
to cancellation of note and mortgage.— 
ee v. Pugh, 11 8.H.2d 868, 218 N.C. 


Pa.Com.Pl. Upon presentation to it 
of a petition praying for the satisfac- 
tion of a mortgage, the Court, believ- 
ing that the petition raised a new and 
original matter, granted a rule to show 
cause why the mortgage should not be 
satisfied. However, after an answer 
to the rule was filed, it appeared that 
the Court had on October 12, 1939, dis- 
missed an almost identical petition by 
the same party, that exceptions are 
pending to another order of the Court 
dismissing another petition by the same 
party to have the mortgage satisfied, 
and that there is also pending an eq- 
uity proceeding instituted by the same 
party involving the same issue. Held, 


_ that the Court cannot lend itself to any 


-such abuse of judicial process, and 


that the petition must be dismissed. 


—In re Satisfaction of Mortgage Given 
by Backenstoss Realty Corporation to 


~ Mechanics Trust Co. of Harrisburg, 49 


Dauph. 44. | 


Pa.Com.Pl, In equity proceedings by 
the former owner of certain property 
to compel the grantee to make a re- 
conveyance of part of it and to satisfy 
a certain mortgage and judgments, the 
Bill of Complaint averred, inter alia: 
that on January 27, 1939, the defend- 
ant, against whom a case charging as- 
sault and battery was pending in the 
Quarter Sessions Court, purchased from 
a third party a mortgage and two 
judgments against the plaintiff; that 
on January 380, 1939, the defendant 
caused an execution to be levied against 
the plaintiff's personalty; that the de- 
fendant thereupon proposed that if the 
plaintiff would convey to the defendant 
all of the plaintiff's real estate and 
would then have the prosecutor with- 
draw and settle the assault and battery 
case pending against. the defendant, 
and if the plaintiff would pay the costs 
of that case and part of the costs in a 
Burety of the peace case in which the 
defendant was prosecutor, he (defend- 
ant) would release the plaintiff’s per- 
tonalty from the levy, satisfy the mort- 


decedent, du 
d and delivered a bond. 


‘his real 


I rents, and re 
certain — | the real esta A 
ee conveyed all 


but that the defendant has refused to 
satisfy the mortgage and judgments 
and to reconvey the property. The de- 
fendant averred that the agreement was 
unenforceable because it was not in 
writing, and that, as to the satisfaction 
of the judgment and mortgages, the 
plaintiff has an adquate remedy at law. 
Held, that equity has jurisdiction, and 
that, due to the part performance by 
the plaintiff, the defendant cannot raise 
the Statute of Frauds as a defense.— 
Banks v. Jackson, 49 Dauph. 107... 
The Act of 1851 P.L. 868, 21 P.S. § 
684; does not apply to the instant 
case because that act provides for the 
satisfaction of a mortgage where there 
is a dispute as to the amount, and for 
the payment of the money into Court.— 
Banks y. Jackson, 49 Dauph. 107. 
Pa.Com.Pl. Husband and wife gave 
a bank bond and mortgage, with col- 
lateral note, to secure payment of an 
ordinary promissory note. The col- 
lateral note, stating on its face that it 
was deposited ‘as collateral security 
for the payment of this or any other 
liability, or liabilities, to said holder 
hereof, due or to become due, or that 
may be hereafter contracted,” having 
been paid in full, the makers petition 
Court to compel the bank to satisfy the 
mortgage. The bank admits such pay- 
ment in full, but answers that it had 
other notes and items of indebtedness 
on which petitioners were liable. Held, 
that petition to compel satisfaction of 
the mortgage will be refused, as the 
collateral note, in its form, gives the 
bank the right to hold the mortgage to 
secure it for any other obligation of 
the petitioners besides that of the origi- 
nal mortgage.—Petition of Mancuse, 41 
Lack.Jur, 121. ; 
Tex.Civ.App. The mere fact that 
the cancellation or the enforcement of 
a mortgage lien on land as an incident 
to the note that is the subject of con- 
troversy is before the trial court does 
not serve to make the plaintiff's cause 
of action one “in rem.’—McCorkle v. 


Hamilton, 150 S,W.2d 4389, error re- 
fused. 
Utah. In mortgagor’s suit against 


mortgagee to cancel note and mortgage. 


and recover damages after mortgagee 
refused to carry out agreement to ad- 


“vance money to finance construction 


of a house, a finding that mortgagee 
refused to cancel note and mortgage 
was not erroneous.on ground that 
mortgagee had offered’ to cancel in- 
struments provided that mortgagor re- 
imbursed mortgagee for certain ex- 
penses, since an offer to cancel based 
on a condition was a refusal to cancel 
together with a counter offer, and if 
mortgagee breached its contract, it 
was bound to cancel instruments. Rev. 
St.1933,  78-3-8—Swaner v. Union 
Mortg. Co., 105 P.2d 342. 

In mortgagor’s suit against mortga- 
gee to cancel note and mortgage and 
recover damages after mortgagee re- 
fused to carry out an agreement to 
advance money to finance construction 
of a house, evidence warranted finding 
that work on house had been approved 
by Federal Housing Administration, 
and hence mortgagee could not escape 
obligation to advance money on ground 
that work was not approved by Ad- 
ministration. Rev.St.1938, 78-3-8.— 
Swaner v. Union Mortg. Co., 105 P.2d 
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Idaho. In action to quiet title and 
for penalty for failure to satisfy mort- 
gage, wherein defendant filed cross- 
complaint on mortgage, evidence held 
to sustain finding that plaintiffs were 
indebted to defendant for balance of 
installments due, taxes and outlay for 
bringing abstract up to date.—Platts v. 
Pacific First Federal Savings & Loan 
Ass’n of Tacoma, 111 P.2d 1098. 

Bvidence held to authorize refusal to 
impose penalty upon mortgagee for fail- 
ure to satisfy mortgage, in view of 
bona fide controversy concerning 
amount due. Code 1932, § 44-815.— 


h 

iff thereupon con of | 
S| estate to the defendant, and | 
performed all of the other conditions, 


alty for refusing to release mortga 
“upon sufficient tender, although hol 


‘mortgagee for certain expenses, 


“who 


claims that tender is insufficient. Rev 
St.1938, 78-3-8.—Swaner yv. Union 
Mortg. Co., 105 P.2d 842. z ‘iy: 
Where mortgagee refused to advance 
money as promised to mortgagor 
an attempt to force mortgagor to n 
payment on another contract, 
mortgagee offered to release mort; 
only if reimbursed for mortgagee’s ex 
penditures, and mortgagee had bre 
ed contract by its own acts, in n 
gagor’s suit to cancel note and | 
gage and recover damages mortg: 
was not relieved of liability t 
damages arising from mortgagor’s — 
ment of attorney’s fees on groun 
mortgagee acted in “good oie i, 
fusing to release mortgage. Rey, 
1938, 78-3-8, 104-68-12.—Swan 
Union Mortg. Co., 105 P.2d 342 
A party who contracts to lend 
to another to build a house, tal 
mortgage thereon as security, and who — 
observes the other party expend mone; 
and time and perform as agreed, b 
refuses, for reasons of coercion co 
nected with another matter, a 
vance money as agreed, cannot insii 
that he acted in entire ‘good fai 
and should therefore be protected fr 
payment of damages_ sustained — 
party building house. Rev.St.1933 
8-8, 104-68-12.—_Swaner v. Union M 
Co., 105 P.2d 342. ’ 


not erroneous on ground that mort; 
gee had offered to cancel inst nt 
provided that mortgagor reim| se 
si 
an offer to cancel based on a condi- 
tion was a refusal to cancel toget. 
with a counter offer, and if mortgage 
breached its contract, it was bound to 
eancel instruments. Rev.St.1933, 
8—Swaner v. Union Mortg. 
P.2d 342. : 
In mortgagor’s suit against mo: 
gee to cancel note and mortgage and 
recover damages after mortgagee re-_ 
fused to carry out an agreement to 
advance money to finance construction — 
of a house, evidence warranted finding — 
that work on house had been approved 
by. Federal Housing Administration, — 
and hence mortgagee could not ese 
obligation to advance money on groun 
that work was not approved by | 
ministration. Rev.St.1933, 78. = 
Sranee v. Union Mortg.-Co., 105 P.2d ‘ 
342. ‘ t YU 

In mortgagor’s suit against mort, ie 
gee to cancel note and mortgage and ré ; 
cover damages after mortgagee refuse 
to carry out an agreement to advance — 
money to finance construction of a 
house, evidence supported finding that — 
house was damaged to extent of $25 
by standing open and unfinished — 
through winter, and, hence awarding ~ 
mortgagor damages for such item was — 
proper. Rev.St.1938, 78-3-8.—Swaner 
v. Union Mortg. Co., 105 P.2d 342.  « 

Where mortgagee wrongfully refused | 
to perform under contract to advance 
money for building a house, and con- 
sideration for mortgage failed result- 
ing in mortgage being terminated and 
satisfied, and mortgagee refused to 
release mortgage, an attorney’s charges ~ 
to mortgagor for bringing suit to 
cancel note and mortgage and recover ~ 
damages were part of the ‘damage” 
sustained by mortgagor. because of 
mortgagee’s refusal to satisfy mort- — 
gage, and hence such charges were a | 
proper item of damage to assess 
against mortgagee. Rev.St.1933, 78-8- ded 
8, 104-68-12.—Swaner v. Union Mortg. | 
Co., 105 P.2d 342. e 

Under statute providing that one 
wrongfully fails to release a 
mortgage must pay all “damages” re- 
sulting from such failure, quoted words 
include damage one incurs when com- 
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-pelled to employ an attorney to bring 
action to secure a release of a mort- 
gage. Rev.St.1933, 78-3-8—Swaner v. 
Union Mortg. Co., ae P.2d 342. 


§ 4 

Conn. Evidence held to authorize 

denial of damages for failure to per- 

form alleged agreement to release mort- 

gage for less than amount due, and 

to authorize foreclosure of the mort- 

gage, on ground that the agreement 

was induced by mortgagor’s fraudulent 

_. statements that he could not raise more 

} than the amount taken in settlement, 

and could raise a considerably less 

amount on the property itself—EKEpstein 

vy. Union & New Haven Trust Co., 14 
A.2d 249, 126 ere oe 


: Ga. 
‘Jute on its face on ground that it was 
in reality a mere security deed and 
f that deceased grantor had paid in- 
= debtedness in full to grantee who had 
~ conveyed property to another, and to 
--—s ancel deed to the other on ground that 
he took with knowledge of facts, grant- 
ing of nonsuit and dismissal of case 
was not improper. Code 1933, § 110- 
- 310.—Hobbs vy. Houston, 9 S.E.2d 749. 
190 Ga, 505. 
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§ 

- D.C.N.C. Generally, where a mort- 
gage or other lien on real estate has 
been released or satisfied through mis- 

take, it may be restored in equity and 
given its original priority as a lien, 

‘provided no injury is inflicted on one 
who has innocently relied on the re- 
Jease and either purchased the property 

or made a loan thereon on the strength 

of such release.—U. S. v. 168.8 Acres of 

Land, Scotland County, 35 F.Supp. 724, 

, Vt. Where, after new note and mort- 

._ gage had been executed for balance due 

on original mortgages, mortgagee dis- 
charged of record the original mort- 

_ gages, but the new mortgage was defec- 

tive and an execution lien had inter- 

'vened, decree cancelling discharge of 
original mortgages on ground of ‘‘mis- 
take of fact’’ was proper.—Burlington 
Building & Loan Ass’n vy. Cummings, 17 
A.2d 319. 

In determining right of mortgagee 
who had discharged old mortgages after 
taking new defective mortgage for bal- 

ance due without discovering existence 
of intervening execution lien, to have 
discharge of old mortgages cancelled, 

execution creditor and his transferee 
were charged with notice of what rec- 
ords would have revealed, and where 
record was sufficient to put them on in- 
uiry regarding whether mortgagee’s 

mi abt might remain unpaid, they were 
charged with such knowledge thereof as 
they could have obtained by reasonable 

inquiry.—Burlington Building & Loan 

Ass’n v. Cummings, 17 A.2d 319. 
Where record would have disclosed 

to execution creditor and his transferee 
an attempted execution of an invalid 

‘third mortgage for a slightly reduced 
‘amount a short time prior to discharge 
of two original mortgages and also de- 
eree of court setting aside a deed, the 
execution creditor and his transferee 
eould not claim to be “bona fide pur- 
chasers” in suit by mortgagee to ob- 
tain cancellation of discharge of orig- 
inal mortgages. P.L. 1320.—Burlington 
Building & Loan Ass’n v. Cummings, 17 

A220 319) 


4 
In action to cancel deed abso- 


§ 995 
Mo. The release of a mortgage is not 
Beth; eonclusive as to its discharge or pay- 


ment of indebtedness secured by it.— 
Greenfield v. Petty, 145 S.W.2d 367. 


N.Y.Sup. A release given by junior 
mortgagee after void foreclosure sale 
removed questions concerning rights of 
mortgagors to give a deed as owners 
of equity of redemption after judg- 
ment of foreclosure had been entered 
against them.—Rochester Sav. Bank vy. 
Stoeltzen & Tapper, 26 N.Y.S.2d 7138, 
176 Mise. 147. 

N.Y.Sup. A mortgagee from corpora- 
tion developing residential settlement, 
by releasing a number of parcels from 
mortgage, did not convey to grantees 
of developing corporation right to en- 
force covenants imposing maintenance 
assessments against mortgaged prem- 
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ises where releases did not expressly 
indicate intention to subordinate 


mortgage lien to covenants, since in- 
tention to subordinate would not be 
implied from fact that releases were 
given by mortgagee with notice of ex- 
istence of covenants.—Kennilwood 
Owners’ Ass’n y. Kennilwood, Inc., 28 
N.Y.S.2d 239, affirmed 28 N.Y.S.2d 154. 
262 App.Div. 750. 

As distinguished from deed of con- 
veyance, releases of parcels from mort- 
gage could not be given effect beyond 
their terms.—Kennilwood Owners’ 
Ass’n vy. Kennilwood, Inc., 28 N.Y.S.2d 
239, affirmed 28 N.Y.S.2d 154, 262 App. 
Div. 750. : 

Or. A mortgagee’s entry of satisfac- 
tion of mortgage on margin of record 
held to discharge debt, as well as to 
release security, though mortgagee kept 
mortgage and note secured thereby 
and handed mortgagee nothing at time 
of entry, as mortgagee’s purpose was 
not to make gift, but to cancel his 
right to exact payment of debt secur- 
ed. O.C.L.A.. §§ 68-106, 69-801.—Bag- 
ley v. Kerr, 112 P.2d 459. 

§ 999- 

Me. Where mortgagor, who was di- 
rectly indebted to bank on notes ex- 
ceeding $5,000, and was liable to bank 
as indorser on notes representing $8,- 
568.41, owed by a company, gave bank 
a mortgage on land as security for 
notes on which mortgagor was signer 
or indorser, and bank simultaneously 
executed a contract agreeing to release 
part of land when amount of mort- 
gagor’s indebtedness had been reduced 
$5,000, and bank thereafter sold com- 
pany’s notes, and it was not shown 
that proceeds of sale were intended to 
be applied to a reduction in interest or 
principal of company’s obligations, rule 
that payments on a note are to be ap- 
plied first to interest and thereafter to 
reduction in principal did not relieve 
bank from performing contract, al- 
though mortgagor had paid nes on 
notes.—Perham v. Verrill, 17 A.2d 1. 

Where mortgagor, who was directly 
indebted to bank on notes exceeding 
$5,000, and was liable to bank as in- 
dorser on notes representing $8,568.41, 
owed by a company, gave bank a mort- 
gage on land as security for notes on 
which mortgagor was signer or indors- 
er, and bank simultaneously executed a 
contract agreeing to release part of land 
when amount of mortgagor’s indebted- 
ness had been reduced $5,000 ‘‘without 
the sale of any of the real estate mort- 
gaged”, in mortgagor’s suit for specific 
performance of contract, a finding that 
real estate intended to be covered by 
quoted language was restricted to real 
estate enumerated in mortgage was 
proper.—Perham v. Verrill, 17 A.2d 1. 

Where mortgagor, who was directly 
indebted to bank on notes exceeding 
$5,000, and wag liable to bank as in- 
dorser on notes representing $8,568.41, 
owed by a company, gave bank a mort- 
gage on land as security for notes on 
which mortgagor was signer or in- 
dorser, and bank simultaneously exe- 
cuted a contract agreeing to release 
part of land when ‘“‘the amount of the 
indebtedness of said (mortgagor) shall 
have been reduced” $5,000, without sale 
of mortgaged land, in mortgagor’s suit 
for specific performance of contract a 
finding that indebtedness intended to 
be covered by quoted language referred 
to mortgagor’s specific indebtedness to 
bank was proper.—Perham v. Verrill, 
17 A.2d 1, 


§ 1005 
Ind.App. The validity of mortgage 
on Indiana real estate, and the proceed- 
ings for its foreclosure were determined 
by the laws of Indiana.—Paulausky y. 
Polish Roman Catholic Union of Amer- 
ica, 33 N.H.2d 792. 


8 1010 

Mich. One holding real estate mort- 
gage may have recourse, in event of 
nonpayment, to action at law on the 
note, action at law on covenant in the 
mortgage, foreclosure in equity with 
right to deficiency judgment in amount 
fixed by court’s decree, or foreclosure 
by advertisement with subsequent right 
to action for deficiency. Gonib Laws 


1929, §§ 14364, 14425.—G 


4 ° * ey 


uardian _ (Be) 
positors Corporation v. Powers, 296 N. 
W. 675, 296 Mich. 553. 

Mo. Statutory foreclosure of mort- 


gage in excess of $50 is not exclusive 


remedy, and foreclosure thereof may be 
had in equity court. Rev.St.1939, § 
8447, Mo.St.Ann. § 3060, p. 1890.— 
Nodaway County v. Alumbaugh, 153 S. 
W.2d 74. 

N.Y. Prior to the enactment . of 
moratory legislation, a mortgagee, on 
default, might foreclose the mortgage 
and obtain personal judgment against 
those liable on the bond, but the owner 
in possession, who had not assumed 
the obligations of the bond, was under 
no personal liability and was entitled 
to the rents and profits, and the mort- 
gagee was not entitled to rents and 
profits until he had in some way re- 
duced them to possession, generally by 
the appointment of a receiver. Civil 
Practice’ Act, §§$ 1077-a to 1077-c.— 
In re Chase Nat. Bank of City of New 
York, 28 N.H.2d 868, 283 N.Y. 350, af- 
firming in part and reversing in part 
Application of Chase Nat. Bank of City 
of New York, 20 N.Y.S.2d 656, 259 App. 
Div. 864, reversing 20 N.Y.S.2d 657, 
259 App.Div. 865, appeal granted 20 N. 
Y.S.2d 665, 259 App.Div. 877, reversing 
In re Chase Nat. Bank of City of New 
York, 20 N.Y.S.2d 656, 259 Grrr. 
865, appeal denied 20 N.Y.S.2d 666, 259 
App.Div. 877. i 
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Cal.App. The rule of “election of reme- 
dies’’ was not applicable to preclude the 
recovery of a deficiency judgment in 
judicial proceeding for foreclosure of 
trust deed to realty after a sale of the 
realty made by the trustee under power 
of sale contained in trust deed subse- 
quent to institution of judicial proceed- 
ing for foreclosure-—Baumann y. Harri- 
son, 115 P.2d 530. 

A judicial proceeding to foreclose 
trust deed to realty and a sale of realty 
under power of sale contained in trust 
deed are neither inconsistent nor repug- 
nant remedies but may be pursued ei- 
ther concurrently or successively in or- 
der to secure a complete remedy to 
obligee-—Baumann vy. Harrison, 115 P. 
2d 530. 

Neb. The purpose of the statute 
providing that after petition for satis- 
faction of a mortgage shall be filed, 
while the petition is pending, and after 
a decree rendered thereon, no proceed- 
ings whatever shall be had at law for 
the recovery of the debt secured by 
the mortgage, or any part thereof, un- 
less authorized by court, is to protect 
the debtor and to prevent the prosecu- 
tion of proceedings at law to recover 
the debt concurrently with proceedings 
to foreclose the mortgage and to pre- 
vent the possibility of two judgments 
being rendered against him for the 
same debt. Comp.St.1929, § 20-2142.— 
Federal Farm Mortg. Corporation vy. 
Claussen, 293 N.W. 424. 

_ The statute providing that after peti- 
tion for satisfaction of a mortgage 
shall be filed, while the petition is 
pending, and after a decree rendered 
thereon, no proceedings whatever shall 
be had at law for the recovery of the 
debt secured by the mortgage, or any 
part thereof, unless authorized by 
court, means that if a creditor brings 
an action in foreclosure to enforce 
payment of the debt, he must pursue 
that remedy to its end and exhaust 
the relief afforded by that remedy be- 
fore resorting to an action at law, un- 
less authorized by court to pursue an 
action at law and also one in equity at 
the same time. Comp,St.1929, §° 20- 
2142.—Federal Farm Mortg. Corpora- 
tion v. Claussen, 293 N.W. 424. 


§ 1014 
_Cal.App. A mortgage foreclosure ac- 
tion cannot be prosecuted after sale of 
mortgaged property under power of 
sale in mortgage.—Hibernia Savings & 
Loan Soc. v. Lauffer, 107 P.2d. 494, 
§ 1017 
C.C.A.Puerto Rico. Where borrower 
executes bearer note for twice amount 
of bank loan and secures note by mort- 
age, and assigns note to bank as col- 
ateral for loan, and bank sues to fore- 


.% 


ficiency judgment if less than amount 
of note is realized.—Benitez v. Bank of 
Nova Scotia, 116 F.2d 359. 
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§ 102 

Mont. Where contract between de- 
fendant and his father and _ brother 
provided that, if defendant within five 
years proved ability to operate ranch- 
es on at least a break-even basis, father 
and brother would release lien of trust 
deed to be given by defendant to secure 
note, defendant was required to per- 
form obligations of note and trust deed 
in order to claim benefits of the pro- 
vision and trust deed could be fore- 
ggscd upon defendant’s default prior 
0 expiration of the five years.—Butler 
Bros. Development Co. v. Butler, 108 
P.2d 1041. 

N.Y. Prior to the enactment of mor- 
atory legislation, a mortgagee, on de- 
fault, might foreclose the mortgage and 
obtain personal judgment against those 
liable on the bond, but the owner in 
possession, who had not assumed the 
obligations of the bond, was under no 
personal liability and was entitled to 
the rents and profits, and the mort- 
_ gagee was not entitled to rents and 

profits until he had in some way re- 
duced them to possession, generally by 
the appointment of a receiver. Civil 
Practice Act, §§ 1077-a to 1077-c.—In 
re Chase Nat. Bank of City of New 
York, 28 N.H.2d 868, 283 N.Y. 350, 
affirming in part and reversing in part 
Application of Chase Nat. Bank of City 


of New York, 20 N.Y.S.2d 656, 259 App. 


Div. 864, reversing 20 N.Y.S.2d 657, 259 
App.Diy. 865, appeal granted 20 N.Y.S. 
2d 665, 259 App.Div. 877, reversing In 
re Chase Nat. Bank of City of New 
York, 20 N.Y.S.2d 656, 259 App.Div. 
865, appeal denied 20 N.Y.S.2d 666, 259 
App.Div. 877. 


§ 1025 

Tex.Civ.App. A holder of note and 
deed of trust could not accelerate ma- 
turity of entire indebtedness for failure 
to pay monthly installment on due 
date, where holder did not afford maker 
an opportunity to pay installment be- 
fore acceleration, and installment was 
paid a few days late according to 
usual course of dealing of parties.— 
Brown vy. Hewitt, 143 S.W.2d 223, error 
refused. 

§ 1038 

Ky. Where the entire amount of 
mortgage note was due by reason of 
mortgagee’s exercise of the option given 
it under precipitation clause in mort- 
gage providing that in default of pay- 
ment of any monthly installment of 
$16.59 for a period of 90 days, the 
holder might declare the entire debt 
due, payment by mortgagors of $138 
after foreclosure action was filed did 
_ mot deprive the mortgagee of its right 
to rely on the precipitation clause.— 
Tackett vy. Home Owners’ Loan Corpora- 
tion, 150 S.W.2d 229, 286 Ky. 388. 
§ 1041 

mortgage extension 
agreement provided that foreclosure 
might be commenced if any of its 

rovisions were not complied with or if 
tor any reason the trustee deemed it 
advisable, the extension agreement did 
not bar foreclosure when mortgagor 
failed to pay interest.—Epstein  v. 
Union & New Haven Trust Co., 14 A. 
2d 249, 126 Conn, 692, 

N.J. Even if mortgagees agreed to 
extend time of payment of principal of 
mortgage upon payment of $500 on 
account of principal, payment of $200 
not followed up by further payment 
did not suffice to meet terms stated by 
mortgagees aS a condition of exten- 
sion and mortgagors could not com- 
plain of foreclosure.—Bertolino v. Bel- 
fatto, 18 A.2d 11, 129 N.J.Eq. 89. 


§ 1048 
Where mortgagors ac- 


Conn. Where 


N.Y.App.Div. 


mortgagors erected a dwelling house ak 
the cost of not less than $7,000 within 
ten years, and mortgagors failed to 
comply with the condition, mortgagee 
was entitled to have the mortgage fore- 
closed.—Hasbrouck v. Van Winkle, 27 
N.Y.S.2d 72, 261 lea 679. 
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Mass. Where bank sold realty and 
took purchase-money mortgage and al- 
legedly promised purchaser to send tax 
bill for year of sale when bill was re- 
ceived, but bill was not sent and taxes 
were not paid and, subsequently, bank 
allegedly promised to refrain from fore- 
closing mortgage until purchaser had 
opportunity to adjust costs and inter- 
est due on the taxes to city, but bank 
commenced foreclosure, the promise to 
send tax bill was not part of consider- 
ation of the purchase and neither al- 
leged promise was supported by ‘‘con- 
sideration” so as to create any legal ob- 
ligation on bank.—Handy vy. Eliot Sav. 
Bank, 30 N.H.2d 214. . 

§ 1060 

C.C.A.Jdaho. Where mortgagee un- 
der senior and junior mortgages pur- 
chased realty at sale under foreclosure 
of junior mortgage and took a crop 
mortgage from foreclosed mortgagor 
for unpaid accrued interest on senior 
mortgage, words “foreclosure now 
pending” in mortgagee’s letter to mort- 
gagor stating that it was understood 
that proceeds received from sale of 
grain covered by crop mortgage would 
be used to pay in full amount covered 
by crop mortgage, which, when settled, 
would dispose of ‘foreclosure now 
pending on your mortgage’, could not 

ave referred to junior mortgage, as 
against contention that mortgagee had 
“agreed to dispose of the foreclosure 
proceedings” of the junior mortgage. 
—Toston v. Utah Mortg. Loan Corpo- 
ration, 115 F.2d 560. 


§ 1073 : 

Cal.App. In action to foreclose mort- 
gage of 1924, plaintiff’s statements that’ 
he was not relying on new unrecorded 
mortgage dated December 10, 1930, 
showed the ‘‘waiver’ of any right to 
recover anything under new note or 
unrecorded mortgage, and where trial 
court acted on that waiver, plaintiff 
could not withdraw or abandon it for 
the first time on appeal.—Waston vy. Ash, 
108 P.2d 955. 


§ 1074 

Mo. The statute providing that no 
mortgage may be foreclosed after lapse 
of 20 years from its maturity, unless 
instrument, showing amount still due, 
is placed of record within such period, 
is merely statute of repose, affecting 
only remedy, not right to extend old 
mortgage. Mo.St.Ann. § 865, p. 1153. 
—Greenfield v. Petty, 145 S.W.2d 367. 

A. county school fund mortgage, re- 
placed by new mortgage recorded con- 
temporaneously with release of old 
mortgage on margin of record, was 
extended by new mortgage in manner 
satisfying statutory requirement that 
instrument, showing amount still due, 
be placed of record within 20 years 
after maturity of mortgage to permit 
foreclosure thereof after such period, 
as lien of old mortgage was not de- 
stroyed, but preserved and continued 
as senior lien, and loan secured thereby 
was renewed. Mo.St.Ann, § 865, p. 
1153.—Greenfield v. Petty, 145 S.W.2d 
367. 


81 

C.C.A.Fla. Where mortgagor con- 
tinued to pay on mortgage after tax 
sale of mortgaged lots and mortgagee 
did not know of tax defaults or pos- 
session of lots and improvements made 
thereon by tax sale purchaser’s suc- 
cessors in title, nor do or say any- 
thing estopping her to assert mort- 
gage, foreclosure thereof within stat- 


Ree 


? ; soar § 1093 


Pa Lg ‘ il 7" a 
utory limitation period was not de- 
feated by “laches” because of lapse of 
13 years since such defaults and plac-— 
ing of improvements on premise 
Holliday v. Wade, 117 F.2d 154, va- 
gene Holliday v. Mangels, 33 F.Supp 


Iowa. Failure of bank, holding jun- 
ior mortgage to redeem following sher- | 
iff’'s sale under foreclosure of first ’ | 
mortgage, did not constitute “laches” 
but constituted the relinquishment of 
only such legal rights as the bank 
might have secured as a redemption- 
er and was in effect an election t 
stand upon any other legal right 
which might thereafter remain.—An 


ve 


into’ written agreement w 
mortgagors who acknowledged th 
junior mortgage was a valid lien 


sale under foreclosure of first mort-— 
gage, secured sheriff’s deed and paid 
delinquent taxes and a few days afte 
bank’s assignee secured assignment 0: 
mortgage from bank receiver in Jw 
1938, bank’s assignee wrote letter 
mortgage debtors demanding payment 
and instituted suit in November, 1938, 
evidence was insufficient to establish 
“laches” in bringing the action.— 
derson v. Renshaw, 294 N.W. 274. 
§ 1081 

Ala. Where paper executed by on 
partner to another at time of executin: 
note and chattel’ mortgage in settle- 
ment of their business affairs provided 
that if there should be any losses in 
final settlement on collection of note : 
payable to partnership, that p a 
would share loss equally, and there- es: 
after another note, secured by mort- 
gage on realty, was given for pur- | 
pose of extending time of payment of — 
original note and chattel mortgage, per: 
mitting foreclosure of mortgage on 
realty without requiring an ascertain- 
ment of losses of partnership and an — 
apportionment thereof was error.—Cole 
v. Yearwood, 3 So.2d 1. ee 

Utah. Vendor’s performance of re- 
quirement of payment of back taxes 
and requirement of giving of an ab- 
stract showing good title were not 
“conditions precedent” to the recovery 
upon purchase-price note and m 
gage.—Stewart Livestock Co. v. Ostl 
104 P.2d 632. ua 

See Umphrey v. Davis [1941] 1 D 


L.R. 256. 
§ 10921 , 
OkI. Generally, where a mortgagee 
forecloses and becomes the purchaser at 
the foreclosure sale, but fails to join 
the holder of an interest in the prem- 
ises as a party defendant, it does not 
foreclose such interest, but equity will 
keep the mortgage alive against the 
omitted party’s interest, and the mort- 
gagee will be entitled to maintain an 
action de novo to foreclose as against 
such interest.—Rives v. Stanford, 106 — 
P.2d° 1101. oy 
Where administrator of mortgagee’s 
estate foreclosed the mortgage on al- — 
leged homestead and bid in the proper- 
ty at the sheriff’s sale for the full 
amount of the judgment, without mak- 
ing three children of one of the mort- 
gagors, two of which children were 
minors, parties to the action on the 
death of one of the mortgagors before 
the case went to judgment, the adminis- 
trator of the mortgagee’s estate was en- 
titled thereafter to bring an action de 
novo to foreclose the interest of those 
Settee ema: vy. Stanford, 106 P.2d 


» § 1093 

D.O.11l. Where trust deed upon mu- 
nicipal water plant vested in the trus- 
tee and the majority of the certificate 
holders the exclusive right to fore- 
close the mortgage and to direct the 
handling of the administration of the 
trust, such provision was, in the ab- 
sence of fraud, binding upon all minor- 
ity certificate holders.—Angevine vy. 
City of Sesser, 39 F.Supp. 498. 

Ark. Plaintiff's right to foreclose 


§ 1093 Se eo 


mortgage as assignee thereof and also 
on the basis of subrogation due to 
Pasmnent by plaintiff of debt secured 
y mortgage would not be defeated by 
fi inconsistency of plaintiff’s position, in 
that plaintiff also claimed title to the 
real estate under mortgagor’s will and 
a contract to support mortgagor.— 
Blackburn vy. White, 147 S.W.2d 7. 
Where part of consideration for con- 
veyance of land was grantee’s under- 
_ taking to support grantor, a mortgage 
y of land by grantee, wherein grantor 
joined, as security for loan to grantee 
was a valid lien upon land prior to a 
mortgage subsequently executed by 
rantee’s successor in title and en- 
forceable to extent of debt secured 
thereby by assignee of one who had 
acquired mortgage by assignment, and 
_. Was also entitled to subrogation there- 
under by reason of having paid the 


‘debt secured thereby.—Blackburn. vy. 
= “White, 147 S.W.2d 7. 
2 - Cal.App. Where noteholder suing to 


foreclose. trust deed held more than 
25 per cent. of notes, gave trustee 
written notice of his intention. to file 
suit, and offered to indemnify trustee 
against costs, expenses, and liabilities 
all in accordance with terms of trust 
deed, and trustee immediately delivered 
trust deed to noteholder and wrote him 
a letter saying that it did. not desire 
to bring suit or ask for the appoint- 
. ment of a receiver, noteholder was en- 
. titled to maintain suit, and judgment 
for noteholder did not “impair the 
obligation of the contract’? but merely 
enforced the contract as agreed upon. 
-—King v. Finch, 111 P.2d 711. 


- Cal.App. Where realty was conveyed 
to grantee to secure attorney’s fees for 
- gervices to be performed by attorney 
for the grantor, either the grantee or 
the attorney had the right to foreclose 
a the deed as a mortgage, and hence 
} 


either the grantee or the attorney could 
defend action by grantor’s administra- 
_ trix to have the deed adjudged a mort- 
gage and to quiet title—Silva v. Dias, 
116 P.2d 496. 
Conn. An assignor was not enti- 
tled to set aside an assignment of 
mortgage and note and to foreclose 
the mortgage on ground that assign- 
' ment had been made by ‘mistake,” 
where findings that there was no evi- 
dence that mortgage indebtedness was 
due and unpaid, that assignor intro- 
- duced no evidence in support of his de- 
mand, that assignment was made upon 
adequate consideration, and that there 
was no fraud connected with transac- 
tion, implied that there was no mis- 
_ take—Bryon vy. Martin, 20 A.2d 722, 
n 128 Conn, 131. 
_ Mich. Where holder of two notes, 
which together with two other notes 
were secured by two mortgages which 
ran to holder as trustee for himself 
' and another, delivered his two notes 
and mortgages to bank as security for 
an indebtedness, and later legal title 
of other two notes secured by mort- 
«gages was assigned to bank, bank was 
a “real party in interest” and entitled 
to bring action to foreclose mortgages, 
- notwithstanding that holder who had 
assigned notes and mortgages to bank 
as security had died since commence- 
ment of suit.—Continental Nat. Bank y. 
Gustin, 297 N.W. 214. 
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§ 1101 
Ala. That junior mortgagee had ne- 
otiated with senior mortgagee to re- 
Renta the land did not impute fraud 
to senior mortgagee in proceeding with 
the foreclosure, there being no agree- 
ment not to do so, nor any effort to 
‘ mislead junior mortgagee or take any 
advantage of her except as to amount 
claimed to be due to senior mortgagee, 
—Lovelady v. Plunkett, 200 So. 612. 
240 Ala. 615. 
§ 1103 


Fla. The proper scope of foreclosure 
suit is merely to enforce mortgage lien 
against title or interest of mortgagor 
and those claiming under him, and 
without special features of equitable 
nature to authorize such action, one 
claiming adversely to both mortgagor 
and mortgagee by paramount title can- 
not be joined as a defendant to the 


ie ty 
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MORTGAGES Of: 
suit.—Blume y. Giles, 197 So. 344, 143 
Fla, 615. 

In mortgage foreclosure suit, mort- 
gagee could not have purchasers at tax 
sale made parties defendant for pur- 
pose of determining whether tax deed 
issued to purchasers was void as to 
mortgagee because clerk of court in 
issuing tax deed did not mail notice 
of application for tax deed to mort- 
gagee as required by statute. Comp. 
Gen.Laws Supp. § 999(139).—Blume 
v. Giles, 197 So. 344, 143 Fla. 615. 

§ 1111 

Cal.App. The purchaser at sale under 
trust deed obtained title to property 
which dated back to date of the trust 
deed and all subsequent liens were de- 
stroyed by the sale—Cook v. Huntley, 
112 P.2d 889. 

Lien, if any, arising from recordation 
of abstracts of judgment was destroyed 
by trustee’s sale under trust deed which 
antedated both of the judgments sev- 
noe years.—Cook vy. Huntley, 112 P.2d 

Ga. A sale under a’ power of sale 
contained in a security deed divests 
junior liens, such as liens of material- 
men, but surplus proceeds in the hands 
of the deed-holder or attorney in fact 
retain the character of realty in so far 
as junior lienholders are concerned, and 
a materialman may maintain a suit in 
equity against the contractor, owner, 
and holder of the surplus proceeds to 
foreclose his lien and impress it on such 
proceeds. Code 1933, § 67-2301, subd. 
3.—Hast Atlanta Bank y. Limbert, 12 
S.E.2d 865, 191 Ga. 486. 

Ga. Generally, sale under regularly 
exercised power in a security deed or 
mortgage is equivalent to “foreclosure 
proceeding,” and not only extinguishes 
right of redemption, but divests all 
junior mortgages and other junior in- 
cumbrances on the property.—lederal 
Land Bank of Columbia v. Bank of 
Lenox, 16 8.H.2d 9, 


Where grantor executes junior mort- 
gage or security deed which, while re- 
ferring to senior mortgage or security 
deed, purports to convey the property 
itself, and contains a covenant of war- 
ranty against himself and all other per- 
sons, and where senior mortgagee buys 
in the property at a sale under a power 
in the senior mortgage or security deed, 
and conveys the property back to gran- 
tor, the title or lien of the junior mort- 
gagee, as against grantor and _ his 
privies with notice, is not extinguished, 
but subsists as a priority or first lien. 
Code, § 29-111.—Federal Land Bank of 
pe aaah a y. Bank of Lenox, 16 S.E. 


Iowa. Where foreclosure decree was 
entered against other joint owners of 
realty before mortgagor’s heirs of one- 
third interest were served with notice, 
heirs subsequently defaulted and sup- 
plemental decree was entered against 
them from which they did not appeal, 
and they did not redeem from sale or 
tender their proportion of mortgagor’s 
debt, heirs were ‘‘estopped” to assert 
in an action in equity for partition 
their alleged title to one-third interest 
free from lien of mortgage on_ basis 
of the technicality with respect to the 
service of notice upon them.—Burns vy. 
Re see Ins. Co. of America, 294 N. 

. 906. 


N.H. The foreclosure of a mortgage 
operates as payment of debt to value of 
mortgaged property, at the moment of 
foreclosure, and the question of value 
and of amount of payment effected by 
foreclosure is purely one of fact.—Phin- 
ney v. Cheshire County Sav. Bank, 16 
A,2d 363. 

§ 1112 


N.Y.App.Div. Mortgage creditors be- 
coming successful bidders at mortgage 
foreclosure sale acquired equitable title 
to mortgaged premises, and the mort- 

age debt was satisfied, in whole or 
n part, out of the property.—Hep- 
worth vy. Manetto Holding Corporation, 
28 N.Y.S.2d 526, 262 App.Diy. 877. 

N.Y.Sup. Where complaint in mort- 
gage foreclosure action demanded judg- 
ment that the proceeds of sale of mort- 
gaged realty be applied to the amount 
due for principal, interest, taxes, and 
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water rates, the mortgage debt included 
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the amount due for interest and taxes 
as well as for principal, and hence 
where no motion for deficiency judg- 
ment was before the court in such fore- 
closure proceeding, under express statu- 
tory provision the mortgagor’s debt 
for interest, taxes and water rates was 
satisfied by proceeds of foreclosure sale 


regardless of amount thereof. Civil © 
Practice Act, §§ 1083-a, 1083-b; Laws 
1933, Ex.Sess., ¢.. 794, 4.—Bedcro 


Realty Corporation vy. Title Guarantee 
oaee Co., 27 N.Y.S.2d 169, 175 Misc. 
Hf j 


Where mortgage participating cer- 
tificate, given by mortgagor under 
agreement expressly limiting the pur- 
pose thereof, as being to secure the 
payment of interest on the mortgage 
and taxes and water rates on mort- 
gaged premises, was not applied by 
mortgagee to payment of delinquent 
interest and. taxes prior to foreclosure 
and sale, and no motion for deficiency 
judgment was before court in foreclo-, 
sure action, assignee of a certificate’ is- 
sued in lieu of original certificate was. 
not entitled to possession thereof as. 
against mortgagor, notwithstanding in- 
terest and taxes delinquent at time of 
foreclosure exceeded value of certificate 
and purchase price on foreclosure sale 
was much less than unpaid principal 
of bond secured by mortgage, since 
under statute, proceeds of such fore- 
closure sale, regardless of amount were 
deemed to be in full satisfaction of 
mortgage debt including interest and 
taxes. Civil Practice Act, §§ 1083-a, 
1083-b;. Laws 1938, Ex.Sess., ec. 794, § 
4.—Bedcro Realty Corporation y. Title. 
Guarantee & Trust Co., 27 N.Y.S.2d 
169, 175 Mise. 1082. 


Under statute providing that, where 
no motion for a deficiency judgment 
is made as therein prescribed, the pro- 
ceeds of foreclosure sale regardless of 


amount shall be deemed to be in full 


satisfaction of mortgage debt, the ef- 
fect, where a motion for deficiency 
judgment was made but withdrawn 
and not heard by the court, would be 
the, same as if no motion were ever 
made. Civil Practice Act, §§ 1083-a, 
1083-b; Laws 1933, Ex.Sess., c. 794, § 
4.—Bedcro Realty Corporation vy. Title 
Guarantee & Trust Co., 27 N.Y.S.2d 
169, 175 Mise. 1082. 

The purpose of statute providing 
that, if no motion for deficiency judg- 
ment is made as therein prescribed, 
proceeds of foreclosure sale, regard- 
less of amount, shall be deemed to be 
in full satisfaction of mortgage debt, 
is to secure the fair and reasonable 
market value of mortgaged property as 
an offset against mortgage debt and 
additional provision that no right to 
recover any deficiency in any action or 
proceeding shall exist does not limit 
application of statute to cases in which 
affirmative relief is sought. Civil Prac- 
tice Act, §§ 1083-a, 1083-b; Laws 19338, 
Ex.Sess., c. 794, § 4.—Bedcro Realty 
Corporation v. Title Guarantee & Trust 
Co., 27 N.Y.S.2d 169, 175 Mise. 1082. 

N.Y¥.Sup. Under statute providing 
that if no motion for deficiency judg- 
ment is made within 90 days after de- 
livery of referee’s deed, the ‘proceeds 
of the sale’’ shall be deemed to be in 
full satisfaction of the mortgage debt, 
the quoted words are construable as 
referring to the entire proceeds of the 
foreclosure sale, that is, to the pro- 
ceeds of any personalty sold in con- 
junction with the realty, in addition to. 
the proceeds of the realty. Civil Prac- 
tice Act, § 1083-a—Waitt Operating 
Co. v. New York Life Ins. Co., 29 N.Y 
S.2d 705. 

8.D. Under express statutory provi- 
sion, in action to foreclose real estate 
mortgage, the right to a deficiency 
judgment must be determined or such 
foreclosure of mortgage will operate as 
a complete extinguishment of the debt 
secured. Laws 1939, ec. 146.—Janssen 
v. Tusha, 297 N.W.'119. 

Wis. The foreclosure of a mortgage 
satisfies the debt and extinguishes the 
Pela rag v. Knaak, 294 N.W. 


Where before year for redemption 


gee’s interest in mortgaged property 
was ended and mortgagee could not 
thereafter have second decree vacated 
and have certain lienholders adjudged 
to have no interest in the property. St. 
1939, § 278.17.—Winter v. Knaak, 294 
N.W. 488. - 
4 ° § 1113 

Pa.Super. Where once mortgaged 
property has been sold under scire 
facias proceedings on the mortgage, or 
by execution on the bond, the mort- 
“gagor’s interest is gone’ forever.— 
Peoples-Pittsburgh Trust Co. v. Hen- 
shaw, 15 A.2d 711. 141 Pa.Super. 585. 
5 Pa.Com.Pl. The holder of a mort- 
a gage has the right to institute fore- 
closure proceedings on its mortgage 
when there has been a default in pay- 
ments according to its terms and at 
a sheriff sale the plaintiff will receive 
only such title as it obtained by Vir- 
tue of the original mortgage.—Federal 
Land Bank v. Haskell, 22 Brie 178. 


Wis. Where before year for redemp- 
tion had expired in first foreclosure 
proceeding, house on mortgaged prem- 
ises was destroyed by fire and insur- 
ance proceeds were applied to mort- 
gage and mortgagee thereafter institut- 
ed a second foreclosure proceeding in 
which judgment of foreclosure was en- 
tered and property sold to purchasers, 
after second foreclosure and sale and 
a confirmation thereof and payment of 
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price and delivery of sheriff’s deed 
mortgagee’s debt was satisfied and 
mortgagee’s interest in mortgaged 
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property was ended and mortgagee 
could not thereafter have second de- 
cree vacated and have certain lien- 
holders adjudged to have no interest 
in the property. St.1939, § 278.17.— 
Winter v. Knaak, 294 N.W. 488. 


§ 1114 
Ill, Property was no longer subject 
to provisions of mortgage after the 
mortgage had been foreclosed and the 
sale had been had.—Gaskin y. Smith, 
30 N.E.2d 624, 875 Ill. 59. 


lg ill, A foreclosure decree and _ sale 
wipe out a mortgage, and by provision 
7 ? of the Judgments Act redemption nul- 
} jifies the certificate of purchase. Smith- 
e PAUP, a bats. Can i Gs 18.—Harper v. 
. Sallee, 34 N.E.2d 860, 376 Ill. 540, af- 
2 firming 26 N.E.2d 987, 305 Ill.App. 85, 
; transferred 23 N.E.2d 27, 372 Ill. 199. 
Okl. Generally, where a mortgagee 
forecloses and becomes the purchaser 
P at the foreclosure sale, but fails to 
join the holder of an interest in the 
premises as a party defendant, it does 
not foreclose such interest, but equity 
will keep the mortgage alive against 
the omitted party’s interest, and_ the 
mortgagee will be entitled to maintain 
an action de novo to _ foreclose as 
against such interest.—Rives v. Stan- 
ford, 106 P.2d 1101. 
: Wis. The foreclosure of a mortgage 
satisfies the debt and extinguishes the 
Beamer Van ien y. Knaak, 294 N.W. 


a : § 1115 

a Okl. If mortgaged realty was home- 
stead, the minor children of deceased 
mortgagor then became “necessary par- 
ties” to foreclosure action, as a “con- 
dition precedent” to the effective fore- 
closure of their interests, and the fail- 
ure to join them resulted in their in- 
terests not being foreclosed.—Rives vy. 
Stanford, 106 P.2d 1101. 
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§ 1116 
Iowa. The extinguishment of len of 
junior mortgage by failure of holder 
of junior mortgage to’ redeem before 
expiration of nine months after fore- 
closure sale under senior mortgage did 
not destroy debt itself which was a 
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inferior lien of trust deed. 
Levenson, 143 S.W.2d 419. 

Tex.Civ.App. Foreclosure 
deed lien, 
debtedness, 


—Person vy. 


of trust 


cut’ off any equity. which 


holder of subsequent paving assessment. 


eertificate and mechanic’s lien, given as 
additional security for paving indebted- 
ness, had in assessed property subject 
to lens, and vendor’s lienholder ac- 
quired title to such property free from 
any claim by holder of such certificate 
and mechanic’s lien.—Continental Inv, 
Co. v. Schmeich, 145 S.W.2d 219. Er- 
ror refused. 
1117 


§ é 

Mo. A county suing in equity to 
foreclose school fund mortgage after 
judgment for deceased mortgagors’ heir 
in his suit against purchaser at previ- 
ous foreclosure sale to determine title 
to mortgaged property, is entitled to 
foreclosure decree, if it offers to do jus- 
tice by paying to such heir, as sub- 
rogee under such judgment, amount 
paid by purchaser.—Nodaway County 
v. Alumbaugh, 153 S.W.2d 74. 

Okl. Generally, where a mortgagee 
forecloses and becomes the purchaser 
at the foreclosure sale, but fails to 
join the holder of an interest in the 
premises as a party defendant, it does 
not foreclose such interest, but equity 
will keep the mortgage alive against 
the omitted party’s interest, and the 
mortgagee will be entitled to maintain 
an action de novo to foreclose as 
against such interest.—Rives v. Stan- 
ford, 106 P.2d 1101. 


Okl. In action on note secured by 
mortgages upon lands in Oklahoma and 
in Kansas, filing of supplemental peti- 
tion which alleged rendition of Kansas 
judgment foreclosing mortgage on the 
land in Kansas, and that defendant 
was entitled to credit of proceeds from 
sale of the security, and which asked 
judgment for balance due and fore- 
elosure of the land in Oklahoma, was 
properly allowed, as against contention 
of defendant, who was in no way prej- 
udiced, that the Kansas judgment upon 
the note completely extinguished plain- 
tiff’s cause of action on the note set 
out in the original petition. 12 Okl. 
St.Ann, § 321.—Smith v. Fourth Nat. 
Bank of Tulsa, 112 P.2d 158. 


§ 1118 

Tex.Com.App. Testimony that hold- 
ers of trust deeds over long period ac- 
cepted rentals collected for premises 
covered by trust deeds and other small 
payments from time to time, including 
an interest payment three days after 
maturity of one of the notes, and that 
at time of such payments, payment of 
full amounts due was never demanded 
and foreclosure was not threatened, and 
that after fire on premises covered by 
trust deed, alleged’ agent of holders of 
trust deeds agreed that owner of the 
premises might use certain amount of 
the proceeds of the insurance to repair 
fire damage and that balance would be 
applied to the notes, did not show a 
“waiver” of those provisions of notes 
and trust deeds by which notes were 
due and payable at specified times, and 
that holders. in event of default could 
direct trustee to sell the realty—To- 
pletz’ v. Woods, 144 S.W.2d 258, re- 
eae Woods v. Topletz, 126 S.W.2d 
81. 


Where fire policies were made pay- 
able to holders of notes secured by 
trust deeds, as the holders’ interests 
appeared, and at time of fire loss notes 
were past due in amount exceeding that 
agreed on in adjustment of fire loss, 
holders of notes had right to collect the 
ijpsurance and apply it on the notes to 
have lien foreclosed by trustee’s sale, 
notwithstanding that alleged agent of 
the holders of note allegedly persuaded 


securing vendor’s lien in-- 


r of realty to indor 
ad been made payable 
her and holders of notes 


on the realty.—Topletz y. Woods, 1 
S.W.2d 258, reversing Woods v. 
pletz, 126 S.W.2d 781. 


for payment of past-due balance 01 
notes would be extended or that fore- 
closure would be deferred for a 
definite period or for a reasonable time 
or that owner of realty relied on an, 
such act, promise, or agreement to h 
injury, holders of notes were not “eg. 
topped”? to foreclose lien by trustee’s — 
sale.—Topletz v. Woods, 144 S.W.2d 
258, reversing Woods v. Topletz, 12 
S.W.2d 781. Vitae 

§ 1119 ‘We 


D.O.N.H. In action by mortgagor 
remote assignee against third mortga-. 
gee’s assignee for damages for alleged © 
premature foreclosure of real est 
mortgage in violation of contract b 
mortgagee’s assignee not to. fore 
mortgage before October 1, 1930 ex 
for failure to pay interest or princip: 
on prior mortgage, which mortgago: 
had assumed, or failure to keep mo. 
gaged property insured. evidence 
not justify finding that any inter 
was due on prior mortgage on May 1 
1930, when mortgagee’s assignee took 
possession of property to _ foreclos 
mortgage for alleged failure to pay in 
terest on prior mortgage and taxes 
which mortgagor agreed to pay o 
mortgaged property.—Mascot v.- - 
man, 37 F.Supp. 588. Aaa 

In action by mortgagor’s remote as 
signee against third mortgagee’s 
signee for damages for alleged pr r 
ture foreclosure of real estate mortgage 
in violation of contract by mortgagee’ 
assignee not to foreclose mortgage 
fore a designated date, except for ce 
tain reasons, evidence justified findin; 
that checks drawn to mortgagee ic 
mortgagor before mortgagee’s Agel aie, 

ec 


took possession of property to foreclo 


mortgage were endorsed: by someon 
authorized by mortgagee’s family an 
that proceeds went into mortga 
bank account.—Mascot v. Rudman, 
F.Supp. 588. : tha 


te_ 


signee for damages for alleged 
mature foreclosure of real estate mol 
gage in violation of contract by 
gagee’s assignee not to foreclose 
gage before a specified date exce} 
certain reasons, where contract 
gated mortgagor to keep mortg: 
property insured in amount of $80,00( 
for protection of third mortgagee, an 
mortgagee’s assignee claimed to have 
been justified in foreclosing mortgage 
because of mortgagor’s breach of con 
tract, remote assignee had burde 
establishing amount of insurance 
force and that insurance provided pro- 
tection to third mortgagee.—Mascot 
Rudman, 87 F.Supp. 588. ie a 
In action by remote assignee of mort- 
gagor, who had been adjudged a bank- 
rupt, against third mortgagee’s as- 
signee for damages for alleged pre- 
mature foreclosure of real estate mort- 
gage in violation of contract by mort- | 
gagee’s assignee not to foreclose mort- 
gage before a specified date except for 
certain reasons, evidence did not sup- 
port remote assignee’s allegation that 
mortgagor’s bankruptcy resulted from 
fact that mortgagee’s assignee took 
possession of property on a certain 
pave Magcok v. Rudman, 37 F.Supp. 
In action by remote assignee of mort- 
gagor, who had been adjudged a bank- 
rupt, against third mortgagee’s’ as- 
signee for damages for alleged pre- 
mature foreclosure of real estate mort- 
gage in violation of contract by mort- 
gagee’s assignee not to foreclose mort- 
gage before a specified date except for 
eertain reasons, evidence did not justify 


taxes 


nett, 152 S.W.2d 
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finding that income of mortgaged prop- 
erty exceeded expenditures during peri- 
od between time that possession was 
taken by mortgagee and time when 
property was sold.—Mascot v. Rudman, 
37 F.Supp. 588. ; 
Where a real estate mortgage is fore- 
closed in violation of an agreement to 
extend the time of payment, the meas- 
ure of damages, if any, is value of land 
at time of foreclosure sale less amount 
of mortgage debt.—Mascot v. Rudman, 


37 E.Supp. 588. 


In action by remote assignee of mort- 
gagor, who had been adjudged a bank- 
rupt, against third mortgagee’s as- 
signee for damages for alleged pre- 
mature foreclosure of real estate mort- 
gage in violation of contract by mort- 
gagee’s assignee not to foreclose mort- 
gage before a designated date except 
for certain reasons, evidence justified 
finding that mortgagor’s equity in 
property on date of his bankruptcy, 
which was prior to assignment, was of 
no value, and that remote assignee’s 


claim was stale, and that assignee took 


nothing but an empty claim by assign- 
ment from mortgagor’s immediate as- 
signee, and that even if mortgagee’s 
assignee breached contract it was dam- 
num absque injuria.—Mascot v. Rud- 
man, 37 F.Supp. 588. 

In action by mortgagor’s remote as- 
signee against third mortgagee’s as- 
signee for damages for alleged pre- 


mature foreclosure of real estate mort- 


gage in violation of contract by mort- 
gagee’s assignee not to foreclose mort- 
gage before a certain date except for 


failure to pay interest or principal on 


prior mortgage, which mortgagor had 
assumed, or failure to keep mortgaged 
property insured, evidence that mort- 
gagor failed to keep property insured 
for third mortgagee’s protection as re- 
quired by contract and did not pay 
warranted denial of relief on 
ground that mortgagee’s assignee was 


_ justified in taking possession of prop- 


erty and foreclosing mortgage and did 
not breach contract by doing so.—Mas- 
eot v. Rudman, 37 F.Supp. 588. 
§ 1341 

Cal.App. The proper methods for 
the foreclosure of a deed of trust to 
realty are prescribed by statute——Bau- 
mann y. Harrison, 115 P.2d 523. 

Mich. A mortgage foreclosure under 
statute is an act of the party and not 
a “judicial proceeding” and is possible 
only when the mortgage is framed to 
authorize it. Comp.Laws 1929, § 14432. 
—Guardian Depositors Corporation _v. 
Powers, 296 N.W. 675, 296 Mich. 553. 

Wyo. The sale of property under 


power of sale contained in mortgage 


is not strictly a ‘‘judicial sale’, or a 
“sale on execution’, but is analogous 
thereto, and rules relating to judicial 
sales and sales on execution so far as 


‘applicable should be applied to sales 


under a power of sale contained in a 
mortgage.—Turner v. Binninger, 112 P. 
2d 568. 
§ 1342 
Mo. Where mortgagee, in foreclos- 
ing real estate mortgage, followed a 
proceeding authorized by mortgage, 


and such proceeding was not contrary 


to statute, it was not necessary to 
foreclose through a proceeding in 
courts. Rev.St.1939, § 3462, Mo.St. 
Ann, § 3075, p. Oates v. Con- 

Tex.Civ.App. Where vendors’. sold 
“lot 28” and took a second lien note 
from purchasers, and purchasers sub- 
sequently executed renewal note and 
deed of trust describing property as 
“Jot 8’, the misdescription of the prop- 
erty was fatal to proceeding for nonju- 
dicial foreclosure of deed of trust, and 
foreclosure sale was void, and hence 
vendors could not maintain suit against 
purchasers for deficiency.—Chaney v. 
Maupin, 153 S.W.2d 187, error granted. 


§ 1343 

Cal.App. If the time for commencing 
of action for deficiency judgment found- 
ed upon a trust deed after sale of the 
security has not expired when mora- 
torium acts extending period within 
which an action could be brought on 
such obligations were adopted, such 


‘the obligor. 


~~ a 
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action may be commenced within ex- 
tended time stated in such acts. Gen. 
Laws Supp.1935, Act 5104a, as amended 
by St.1937, p. 57; St.1937, p. 460; St. 
1939, p. 1045; Code Civ.Proc. § 337, 
subd. 1.—Goldenberg v. Wilner, 109 
P.2d 763. 

The mortgage moratorium acts were 
available to the obligor on June 15, 
1933, which was the date of sale under 
powers conferred by trust deed, since it 
was within power of legislature to ex- 
tend the time within which an action 
might be filed without making it de- 
pendent upon a privilege extended to 
Gen.Laws Supp.1935, Act 
5104a, as amended by St.1937, p. 57; 
St.1937, p. 460; St.1939, p. 1045; Code 
Civ.Proc. § 337, subd. 1.—Goldenberg 
v. Wilner, 109 P.2d 763. ies! 

Mich. The statute authorizing set- 
off in suit for deficiency judgment after 
mortgage foreclosure by advertisement, 
to the extent of difference between 
amount bid at foreclosure sale and true 
value, was not unconstitutional as ap- 
plied retroactively to mortgages exe- 
cuted before its effective date, as ‘‘im- 
pairing obligation of contract” or de- 
priving mortgagee of ‘‘vested substan- 
tive rights.” Const.Mich. art. 2, § 93 
U.S.C.A.Const. art. 1, § 10; Comp.Laws 
Supp.1940, § 14444-21 et seq.—Guard- 
jan Depositors Corporation v. Powers, 
296 N.W. 675, 296 Mich. 553. 

The right to foreclose mortgages by 
advertisement and sell by advertise- 
ment depends wholly upon statute and 
has always been subject to change by 
Legislature. Comp.Laws 1929, § 14425. 
—Guardian Depositors Corporation v. 
Powers, 296 N.W. 675, 296 Mich. 553. 


Mo. The statute authorizing appoint- 
ment of successor trustee under trust 
deed, without requiring notice to mort- 
gagor or record holder of equity of 
redemption, does not deprive mortgagor 
or such holder of property without 
“due process of law,’ as her substan- 
tial rights are not substantially af- 
fected by substitution of one trustee 
for another. Mo.St.Ann. §§ 3135, 3137, 
pp. 8167, 8169; Mo.St.Ann.Const. art. 
rer 30.—Cockrell v. Taylor, 145 S.W.2d 
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Ala. The mortgagee of a real estate 
mortgage, unless restrained, may pro- 
ceed to foreclose the mortgage under 
power of sale in spite of mortgagor’s 
bill in equity to enforce equity of re- 
demption under the mortgage, but any 
such sale becomes subject to the lis 
pendens of the suit in equity to en- 
force the equity of redemption.—Wes- 
son v. Taylor, 198 So. 848, 240 Ala, 284, 

Ala. A mortgagor's widow and heirs 
could not claim that a mortgage was 
not in default because of arrangement 
made between mortgagees whereby one 
agreed to make certain payments to 
the other, where arrangement was a 
matter between mortgagees for their 
own convenience and security, and no 
one of persons complaining met the in- 
stallments as they fell due.—First Nat. 
Bank of Opp v. Wise, 3 So.2d 68. 

Cal.App. . Provisions in bond inden- 
ture requiring notice of default and 
written request upon trustee by hold- 
ers of 25 per cent. of the bonds, as 
conditions precedent to _ foreclosure, 
were valid.—_Lauinger v. Carrillo Bldg. 
Co., 107 B.2d 287. 

Cal.App. Where two separate deeds 
of trust were outstanding, one in favor 
of vendors and another in favor of 
bank, the assignment of rents to the 
bank by purchaser did not “estop” 
vendors from exercising power of sale 
upon default under their deed of trust, 
particularly where vendors had no 
knowledge of the assignment: of rents. 
—Battle v. Niece, 111 P.2d 455. 

Cal.App. Where there is no modifica- 
tion of the terms of a deed of trust 
with power of sale, it need not be fore- 
closed as a mortgage.—Battle v. Niece, 
111 P.2d 455. 

Cal.App. The nominal title holder of 
realty subject to trust deed, who was 
held liable to account for rents and 
profits received while in possession of 
realty, could not challenge validity of 
sale of realty by trustee under pow- 


vee ie ; i on ; a ty F 
er of sale contained in trust deed o 


the ground that realty had previously 
been sold for accrued taxes.—Baumann ~ 


v. Harrison, 115 P.2d 530. 

Cal.App. If from the description in 
a deed, taking into consideration all 
its calls, it is possible by rejecting 
ealls which are apparently false to as- 
certain its application to a particu- 
lar tract of land, as embraced within 
the description, the false call will be 
rejected and the deed sustained, and 
such rule applies to a notice of breach 
and election to sell under a trust deed 
covering realty. Code Civ.Proc. § 2077. 
—Hanlon v. Western Loan & Bldg. Co., 
116 P.2d 465. 

Where trustee’s notice of breach and 
election to sell realty covered by trust 
deed properly recited that, deed was 
recorded in a certain book in record- 


-er’s office of San Francisco county and 


notice stated that trust deed covered 
described property in “San Francisco, 
Alameda County, California’, the words 
“Alameda County” could be deleted 
from notice leaying notice complete 
and correct, and such notice was a 
proper notice. Civ.Code, § 2924; Code 
Civ.Proc. § 2077.—Hanlon vy. Western 
Loan & Bldg. Co., 116 P.2d 465. 

Mo. Failure of mortgagor or her 
grantee to pay taxes on mortgaged 
land, as required by mortgage, for 
number of years, constituted breach of 
covenants, which warranted foreclosure. 
—Cockrell v, Taylor, 145 S.W.2d 416. 

Mo. Where deed of trust and note 
secured thereby were valid subsisting 
obligations in hands of payee, the mo- 
tive, intention, or purpose of payee in 
foreclosing the deed of trust were im- 
material to validity of the foreclosure 
sale.-—Owens v. Owens, 146 S.W.2d 569. 


N.C. A holder of notes secured by 
trust deed, by assignment of such 
notes as collateral sécurity for his own 
debt of less amount than face value of 
notes, did not lose his interest in deed 
of trust by which notes were secured, 
and holder had the right, unless other- 
wise agreed, to call upon trustees 
to foreclose deed of trust, though he 
did not have physical possession of the 
notes.—Sineath v. Katzis, 14 S.H.2d 418. 
219 N.C, 434. 

Pa.Com.Pl. Where a mortgage is giv- 
en by a club to a bank and the club 
issues a series of bonds secured vy 
said mortgage and the plaintiff pur- 
chases a majority of the outstanding 
bonds and requests that the trustees 
foreclose the mortgage for non pay- 
ments of interest and taxes, it is the 
duty of the trustees to proceed. There 
eRe necere of notifying the bond 

olders o e proceedings.—Birming- 
ham y, Riehl, 22 Brie 242. : Ratios 

Tex.Com.App. Where mortgagor’s 
payments did not offset amount of in- 
debtedness incorporated in note secured 
by deed of trust, and payments were 
in default at time of foreclosure sale, 
and no offer or tender of payment of 
any amount was made by mortgagor 
prior to foreclosure, a deed of trust sale 
at which mortgagee’s successor pur- 
chased mortgaged land was valid.— 
pecan’ ee SS 144 S.W.2d 534, 
reversing Cook vy. Breitkreutz, . 
W.2d 990, TBS aS 

Tex.Civ.App. Where installment of 
debt secured by, trust deed was past 
due, sale by trustee was valid—Coun- 
tiss v. Baldwin, 151 S.W.2d 235, error 
dismissed, judgment correct. 

_Tex.Civ.App. The fact that corpora- 
tion holding note secured by trust 
deed requested conciliation commission- 
er to whom bankruptcy petition of in- 
dividual who assumed payment of the 
note, after taking over the realty, had 
been referred, to postpone hearing on 
individual’s motion for reappraisal of 
the realty, and the fact that corpora- 
tion induced trustee to sell the real- 
ty under the trust deed without a 
hearing on the motion, did not, un- 
der the evidence, justify a holding, as 
a matter of law, that corporation 
“waived” its right to have the realty 
sold.—Matson vy. Federal Farm Mortg, 
Corporation, 151 S.W.2d 636. z 
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Cal.App. An agreement subordinat- 
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invalidate the trustee’s sale thereun- 
der, as against contention that it be- 
came necessary to foreclose such deed 
of trust as a mortgage.—Battle v. 
Niece, 111 P.2d 455. i 
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_Cal.App. A judicial proceeding to 
foreclose trust deed to realty and a sale 
of realty under power of sale con- 
tained in trust deed are neither incon- 
sistent nor repugnant remedies but 
may be pursued either concurrently or 
successively in order to secure a com- 
plete remedy to obligee——Baumann vy. 
Harrison, 115 P.2d 530. 

Ga. A creditor who holds a promis- 
sory note secured by deed is not put 
to an election of remedies as to wheth- 
er he shall sue upon the note or exer- 
eise a power of sale contained in the 
deed, but he may do either or pursue 
both remedies concurrently until the 
debt is satisfied.—Oliver v. Slack, 14 
S.B.2d 593. 

Tex.Civ.App. A foreclosure under a 
power of sale cannot be resorted to 
until abandonment and dismissal of a 
previously instituted judicial foreclo- 
sure suit.—Patterson v. Shell Petroleum 
Corporation, 143 S.W.2d 208, error dis- 
missed, judgment correct. 

§ 1853 
When a mortgagor seeks, by a 
to redeem mortgaged 


Ala. I 
‘bill in equity, 


property, mortgagor can get the ben- 


efit of ane demand as a_ set-off which 
a 


he would ve had if he had been sued 
at law on the debt, and when mort- 
gagee is insolvent, such right of set- 
off is alone sufficient to support a re- 
sort to equity to enjoin foreclosure.— 
Farish v. Hawk, 2 So.2d 407. 


Cal. The primary purpose of the 
moratorivt 1 act was to afford relief 
to debtors by postponement of sales 


and forfeitures of their interests in 
real property which were bound as 
security for the discharge of their 
obligations and the extensions thereby 
made available to creditors were 
granted to protect their interests 


which otherwise might be jeopardized 


by the delays invoked by debtors pur- 
suant to the act. St.1935, p. 1216, § 
31—Rust v, Hill, 110 P.2d 657, prior 
opinion 103 P.2d 578. | : 

Ga. In suit to enjoin exercise of 
power of sale contained in security 
deed, wherein defendant filed cross-ac- 
tion to recover on note, admission of 
alleged irrelevant testimony as to posi- 
tions or occupation of plaintiff was not 
error.—Blackshear Mfg. Co. v. Harrell, 
12 S.H.2d 328, 191 Ga. 433. 

Ga. A statement in petition that ac- 
tual total amount due was in dispute, 
and that upon adjudication of such 
amount petitioner stood ready, willing 
and able to pay whatever amount might 
be found to be due on debt, did not 
dispense with or amount to required 
tender of admitted indebtedness in ac- 
tion to enjoin sale of property under a 
power in deed given to secure debt. 
Code 1933, § 87-104.—Oliver v. Slack, 
14 S.E.2d 593. F 

Ga. In suit. by grantor in deed se- 
curing notes to enjoin deceased gran- 
tee’s heirs from exercising power, given 
“holder of said debt” by deed, to sell 
land conveyed on maturity of notes, 
trial judge properly refused interlocu- 
tory injunction as against contention 
that such heirs were not within terms 
of power as to persons who might exe- 
eute it—McMullen y. Carlton, 14 S.E. 
20. 719. 

Where evidence showed that grantee 
in security deed, made partly to satis- 
fy previous security deed between same 
parties, made and signed on old deed, 
within four days after renewal trans- 
action, an entry stating that such deed 
had been satisfied and directing clerk 
to enncel it, circumstances that it was 
never formally cancelled of record and 
always remained in possession of gran- 
tee or hig heirs after hig death intes- 
tate did not show such substantial 
breach of grantee’s promise to have 
old deed cancelled of record as to de- 
mand injunction against heirs’ exercise 


or modified the terms of. 
deed of trust so as to 


D iton, 


719. ; Nt ie 
The chancery court in Forrest 


- Mis: 


suit for accounting by codefendant as 
mortgagee in possession of land in 
Jasper county and to enjoin fore- 
closure of renewal deed of trust cover- 
ing lands in Jasper and Forrest coun- 
ties and to cancel such deed of trust 
as a cloud on mortgagors’ title, not- 
withstanding that title to land in For- 
rest county had matured in the state 
under tax sales when bill of complaint 
was filed, where mortgagors were in 
possession of land and sought no proc- 
ess against land or disposition there- 
of. Code 1930, §§ 38638, 404.—Ravesies 
v. Martin, 199 So. 282. 

Dismissal of mortgagors’ suit for ac- 
counting by codefendant as mortgagee 
in possession of land and to cancel re- 
newal deed of trust as a cloud on mort- 
gagors’ title on ground that mortga- 
gors’ proofs failed to show that mort- 
gagors were entitled to relief was un- 


authorized under evidence.—Ravesies v. 


Martin, 199 So. 282. 


N.C. The court has power to re- 
strain exercise of power of sale under 
a mortgage or deed of trust where a 
sale thereunder would work an injus- 
tice to rights of mortgagor or trustor 
or others interested in the property but 
there should be some equitable element 
involved, as fraud, mistake, or the like. 
—Sineath v. Katzis, 14 S.H.2d 418, 219 
N.C. 434. ; 

In action by purchasers of dry clean- 
ing and laundry company to recover 
damages for breach of noncompetitive 
agreement and to enjoin foreclosure of 
deed of trust securing purchase-money 
notes executed in sale of company, 
where it appeared that main relief 
sought was recovery of damages for 
alleged breach of contract, to which in- 
junction against foreclosure of deed of 
trust was merely ancillary, and defend- 
ants’ answer denied equity of the bill, 
temporary injunction restraining fore- 
closure sale under deed of trust would 
be dissolved.—Sineath v. Katzis, 14 S.B. 
2d 418, 219 N.C. 434. . 


Tex.Civ.App. In suit to enjoin de- 
fendants from selling realty under trust 
deed wherein plaintiffs in their verified 
petition alleged that all installments 
due on secured note had been paid or 
tendered and that trustee had posted 
notices that he would sell the land and 
that unless defendants were restrained 
from making sale plaintiffs would suffer 
irreparable injury and damage, and de- 
fendants filed unverified answer and 
motion to dissolve temporary injunction 
and introduced evidence on the hearing 
of the motion to dissolve, the trial 
court’s action in refusing to dissolve 
temporary injunction was not abuse of 
discretion, notwithstanding failure of 
plaintiffs to support all of material al- 
legations in their verified petition by 
evidence on hearing of motion, since 
such failure was not necessarily con- 
clusive against truth of the allegations. 
Vernon’s Ann.Civ.St. arts. 4657, 4658.— 
Iden v. Lippard, 153 S.W.2d 642. 

In suit to enjoin-sale of realty under 
trust deed, wherein plaintiffs’ verified 
petition stated facts entitling plaintiffs 
to relief and wherein neither’ defend- 
ants’ answer nor motion to dissolve 
temporary injunction was in anywise 
verified, the trial court was not au- 
thorized to dissolve the temporary in- 
junction on the pleadings alone. Ver- 
non’s Ann.Ciy.St. arts. 4657, 4658.—Iden 
v. Lippard, 153 S.W.2d 642, 

§ 1373 

Ga. Where deed securing notes au- 
thorized ‘‘holder of said debt’ to sell 
land conveyed on maturity of notes, 
deceased payee’s heirs, obtaining legal 
title to notes by distribution in kind 
adjudicated by ordinary, came within 
phrase “holder of said debt’’.—McMul- 
len v. Carlton, 14 S.H.2d 719. 

Under provision of deed_ securing 
notes that ‘holder of said debt’’ was 
authorized to sell land conveyed on 
maturity of notes, such power of sale 
could be exercised by any person or 
persons holding debt, without refer- 


Code 


Mullen y. Carlton, 14_ 


county had jurisdiction of mortgagors’ 


ce to title to Jand_ 


nvey ec 
2d. 71) 
Mo. A note, shown to be in he 
of corporation, claiming to be owne 
and holder of note and trust deed si 
curing it, at time of foreclosure of 


endorsed by such person.—Cockrell v. 
Taylor, 145 S.W.2d 416. 
A successor trustee under 


of notice of application for appointment 
on mortgagor or record holder of eq-- 
uity of redemption. Mo.St.Ann. §§ 31 
3137, pp. 8167, 8169.—Cockrell v. Tay 
lor, 145 S.W.2d 416. hy 
Where mortgagor’s grantee, suin 
perfect title to mortgaged land an 
aside sale thereof on foreclosure o 
trust deed, offered in evidence court’; 
original signed order, appointing s' 
cessor trustee after corporate trustee’s 
resignation, abstract showed that such 
order was spread on clerk’s records in ~ 
certain book at specified page, and or- 
der recited that matter came on regt 


7 


das 
oe 


presented to court cannot be sustaine 
on grantee’s appeal from decree for de 
Be ht oda 32 v. Taylor, 145 S.W. 
Tenn. A trustee or mortgagee, sell- _ 
ing trust or mortgage property unde 
power, must supervise and watch over 
sale in person and be present ther 
and easily accessible.—Price vy. Moo 
eyham, 144 §.W.2d 770. Ree 
A power of sale, reposed in an in- 
dividual trustee by trust deed, is a 
personal trust, and trustee’s duty 
mortgagor requires personal executi 
of such trust.—Price v. Mooneyham 
144 S.W.2d 770. ie 
Tex.Civ.App. A trustee’s foreclosur 
sale under a deed of trust must b 
conducted by the trustee i : 


iA 


erence to trustee’s conduct at s. 
which are set forth in instrument by 
which trustee is appointed must be 
strictly _observed.—Slaughter v. Qua 
149 S.W.2d 651, error granted. thoes 
The duty of a trustee under a deed o: 
trust to execute in person the powers 
granted to him is not “discretionary’ 
and instructions given to trustee b: 
instrument under which he is to act are 
not “directory” but ‘mandatory’ in 
their nature.—Slaughter v. Qualls, 149 
S.W.2d 651, error granted, ’ 
13 


8 
Mo. The foreclosure of a real estate 
mortgage by the Federal Land Bank 
of St. Louis through its agent and at- — 
torney in fact could not be attack 
by mortgagors on ground that notice 
of foreclosure sale by attorney did not 
constitute constructive notice to mort-— 
gagors unless attorney’s authority was — 
recorded, where record showed that at- 
torney’s appointment was recorded.— — 
Homan y. Connett, 152 S.W.2d 1053. 
§ 1377 
Mich. A mortgage foreclosure un- 
der statute is an act of the party and 


not a ‘judicial proceeding” and is — 
possible only when the mortgage is 
framed to authorize it. Comp.Laws 


1929, § 14432—Guardian. Depositors 
Corporation v. Powers, 296 N.W. 675, 
296 Mich. 553. 

Venn.App. Where, by fair construc- 
tion, purpose of a trust deed was to 
indemnify and save harmless _ benefi- 
ciary who was surety on an appearance 
bond conditioned on appearance of one 
of those who executed the trust deed, 
for trial in federal court, and that, if 
such loss should occur to the _ benefi- 
ciary, the trustee should advertise and 
sell the realty, trust deed was not so 
uncertain in its terms as to be void, 
and foreclosure was not void on ground | 
that the trust deed did not contain a 
power of sale—Human vy. Hartsell, 148 
S.W.2d 634. 
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Tex.Civ.App. Where owner of indebt- 
edness secured by deed of trust re- 
quested her son as her attorney to. pre- 
pare a written demand on the trustee 
to sell the land and the written request 
was signed by the mother and delivered 
to the trustee who conducted the sale 
pursuant thereto, procedure was in full 
compliance with requirements of the 
Jaw for such sale.—James v. Davis, 150 
$.W.2d 326, error dismissed, judgment 


eorrect. 
§ 1378 : 

Tex.Civ.App. Where note secured by 
deed of trust became due October 4, 
1930, but sale under deed of trust was 
enjoined from July 7, 1931, to May 10, 
1935, the right to foreclose under deed 
i, of trust was. not barred by limitation 
<A of four years on June 4, 1935, although 
the debt and right to resort to a judi- 
a, cial foreclosure were then_ barred. 
_ Vernon’s Ann.Ciy.St. art. 5520.—Parks 

vy. Purnell, 144 S.W.2d 599. 

1384 

Wa. The refusal of trial court to di- 
rect trustee under deeds of trust to 
make sale of lands on foreclosure, and 
appointing one of creditor’s counsel 
and one of debtor’s counsel as agents 
of court and as special commissioners 
to make the sale was not an abuse of 
discretion, where trustee was a foreign 
- corporation not domesticated to do 
business in Virginia and not shown to 
have any representative or agent in 
_ Virginia and it might have been ad- 
- visable to have sale effected by resident 
- agents of court who had peculiar knowl- 
edge of property and of interests of all 
parties involved.—Somers v. Virginia- 
Carolina Joint Stock Land Bank, 14 
Hf ~§.H.2d 327, 177 Va. 431. 
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oes Md. The description of property in 
a notice of sale under foreclosure pro- 
_ eeedings should be sufficient to enable 
_ anyone by the exercise of ordinary in- 
_ telligence to locate the property and 
-. to obtain more detailed information 
- concerning it, if desired.—Preske v. 

Carroll, 16 A.2d 291. 
_. Miss. The contention of grantee of 
A _ purchaser at second deed of trust fore- 
- elosure sale, that foreclosure of first 
deed of trust was invalid for failure 
of substituted trustee to embody in 
notice of sale the name of grantee as 
- assumptor of first deed of trust indebt- 
edness, was without merit, where rec- 
ord failed to disclose that grantee as- 
- sumed indebtedness in any of the con- 
veyances to grantee.—McLendon y. Mc- 


Ne w 
Gee, 198 So. 725. 
_. Mo. Where notice as given in. real 
estate mortgage foreclosure proceed- 
_. ings complied with provisions of mort- 
gage and statute relating to such no- 
tices, “‘notice’’ was sufficient and per- 
‘ sonal notice to mortgagors respecting 
gale was not necessary. Rev.St.1939, §§ 
3468, 3464, Mo.St.Ann. §§ 3076, 3077, 
auet) DD: 1907, 1908.—_Homan vy. Connett, 152 
chy SW.2d L058. / 
Bi Tex.Civ.App. The posting of notices 
of trustee’s sale at three public places 


} 
sey 


Ut 
‘ie in the county and the mailing of like 
notices to all the record owners of title 
at their post office addresses was sufli- 
i _ cient notice under statutes of sale of 
ae land by trustee under deed of trust. 
ia Rev-St.1925, arts. 3808, 3810.—James v. 
is Davis, 150 S.W.2d 326, error dismissed, 
iy judgment correct. 
Fa) Tex.Civ.App. Where deed of trust 
provided for at least 21 days’ notice of 
time, place and terms of sale, by post- 
ing or causing to be posted, written or 
printed notices in three public places 
selected by trustee or by person chosen 
by it, and that recitals in any convey- 
ance made by trustee or substitute 
should be full evidence of the matters 
therein stated, and trustee’s deed recit- 
ed compliance with provisions govern- 
ing notice and sale, and it appeared 
that at direction of substitute trustee 
certain person prepared notices and 
affixed substitute trustee’s name there- 
to, and notices were posted by third 
party at direction of person who pre- 
pared notices, and sale was conducted 
pursuant to the notices, procedure com- 
plied in essential respects with the 
statutes and decisions controlling sales 


es ie a 


under trust deeds. Vernon’s Ann.Ciyv.St. 
art. 3810.—Smith y. National Bend & 
Mortgage Corporation, 150 S.W.2d 333. 

Tex.Civ.App. Where vendors sold 
“lot 28” and took a second lien note 
from purchasers on April 9, 1929, and 
purchasers subsequently executed re- 
newal note and deed of trust describ- 
ing property as “lot 8’, the misdescrip- 
tion of the property was not cured by 
further general description stating that 
the property was the same property 
conveyed to purchaser by deed of April 
18, 1929, and omitting any reference 
to deed records by book or page, and 
posted notices of foreclosure of deed 
of trust carrying the same misinforma- 
tion were defective as omitting the 
most material and substantial part of 
the notices, which was the identity of 
the thing to be sold.—Chaney v, Mau- 
pin, 153 S.W.2d 187, error granted. 

Va. Where trustee posted at three 
public places in county and vicinity of 
realty covered by trust deed, hand bills 
descriptive thereof, giving acreage, lo- 
eation, and immediate derivation of 
record titles and a statement of trust 
deed, its date, and its place of recorda- 
tion, and trustee mailed copies of ho- 
tice to landowners and wrote to four 
real estate agents in nearby towns in- 
viting them to sale, and thereafter sale 
was postponed at request of landown- 
ers, and typewritten notices of that 
fact were attached to each posted no- 
tice and real estate agents were so 
advised, advertisement was sufficient, 
notwithstanding that it did not men- 
tion buildings located on realty nor 
specify whether realty would be offered 
in parcels and then as a whole, or in 
what manner. Code 19386, § 5167.— 
Perdue v. Davis, 10 S.H.2d 558. 

§ 1397 


Ga. Grantee, in a deed to secure 
debt containing a power of sale,.was 
not required to give notice to grantor 
of his intention to exercise power of 
sale, where deed provided for no no- 
tice other than by advertising in a 
given manner.—Kent yv. Hibernia Sav- 
ings, Building & Loan Ass’n, 10 S.H.2d 
759, 190 Ga. 764. . 

Mo. Where notice as given in real 
estate mortgage foreclosure proceedings 
complied with provisions of mortgage 
and statute relating to such notices, 
“notice” was sufficient and personal no- 
tice to mortgagors respecting sale was 
not necessary. Rev.St.1939, §§ 3463, 
3464, Mo.St.Ann. §§ 3076, 3077, pp. 
1907, 1908.—Homan v. Connett, 152 S. 
W.2d 1053. 

§ 1401 


Md. Under mortgage authorizing 
public sale on default after 20 days’ 
notice in some newspaper printed in 
Howard county and such other notice 
as “may be deemed expedient’, adver- 
tisement of sale in the HDllicott City 
Times, which is the only newspaper 
published in Howard county, was suffi- 
cient, as against contention that as- 
signee did not post any sale bills, since 
the law requires the posting of a notice 
of a mortgage sale at the courthouse 
door only when there is no newspaper 
published in the county where the 
mortgaged property lies. Code 1939, 
om 66, § 9.—Preske vy. Carroll, 16 A.2d 

An advertisement of a mortgage fore- 
closure sale identifying property and 
containing names of parties to mort- 
gage, date of mortgage, and reference 
to exact page where mortgage was re- 
corded in circuit court clerk’s office was 
sufficient, as against contention that it 
was insufficient because it did not state 
dimensions of lots and did not specify 
certain “other buildings’, where there 
was no evidence that any prospective 
purchasers were misled by advertise- 
ment or that competition for purchase 
was diminished by character of adver- 
pS miintine v. Carroll, 16 A.2d 


Tex.Civ.App. Where notice of trus- 
tee’s sale under trust deed was posted 
on a bulletin board which was on wall 
of corridor, and which was, accordin 
to testimony, located some 25 to 4 
feet from nearest outside door of court- 
house, the notice was posted “at court- 
house door” substantially within mean- 


dye ‘ ) i t, are 
ing of trust deed and tute Bre ding 
that one of the three required notices 
of a sale of land under a trust deed 
shall be posted ‘at courthouse door’. 
Rev.St.1925, art. 3810.—Matson v. Fed- 
eral Farm Mortg. Corporation, 151 S. 
W.2d 636. } 

The phrase “at the courthouse door” 
as used in statute providing that one 
of the three required notices of a sale 
of land under a trust deed shall be 
posted ‘at courthouse door” means 
near or in the proximity of the court- 
house door. Rey.St.1925, art. 3810—- 
Matson v. Federal Farm Mortg. Corpo- 
ration, 151 S.W.2d 636. 

The parties to trust deed, by use of 
the term “at the courthouse door’ with 
respect to posting of notice of sale, in- 
tended that notice should be posted 
at the place provided for the posting of 
legal notices in the courthouse of the 
county, since such was the place where 
a poster would most likely be seen by 
persons desirous of purchasing the land 
at_ public sale. Rev.St.1925, art. 3810. 
—Matson v. Federal Farm Mortg. Cor- 
poration, 151 S.W.2d 636. 

§ 1411 

Md. A mortgage foreclosure sale 
should be held at the time and place 
mentioned in the notice of sale, and 
any sale held at a time other than 
that appointed should not be confirmed 
by the court.—Preske v. Carroll, 16 A. 


2d 291. 
§ 1412 

Wa. Where trustee posted! at three 
public places in’ county and vicinity 
of realty covered by trust deed, hand 
bills descriptive thereof, giving acre- 
age, location, and immediate derivation 
of record titles and a_ statement of 
trust deed, its date, and its place of 
recordation, and trustee mailed copies 
of notice to landowners and wrote to 
four real estate agents in nearby towns 
inviting them to sale, and thereafter 
sale was postponed at request of land- 
owners, and typewritten notices of that 
fact were attached to each posted no- 
tice and real estate agents were so 
advised, advertisement was sufficient, 
notwithstanding that it did not men- 
tion buildings located on realty nor 
specify whether realty would be offer- 
ed in parcels and then as a whole, or 
in what manner. Code 1936, § 5167.— 
Perdue v. Davis, 10 S.H.2d 558. 


'§ 1414 . 
Md. A mortgage foreclosure. sale 
should be held at the time and place 
mentioned in the notice of sale, and 
any sale held at a time other than that 
appointed should not be confirmed by 
the court.—Preske vy. Carroll, 16 A.2d 


Doe 
§ 1415 

Aia. The mortgagee must act in 
good faith with fairness and prudence 
in execution of power of sale just as 
any other trustee, and though a sale in 
bu.k may be irregular, to avail mort- 
gagor or his heirs, it must appear that 
from any irregularity as to foreclosure 
injury resulted.—First Nat. Bank of 
Opp v. Wise, 3 So.2d 68. 

Cal.App. A trustor is not estopped 
as against trustee to deny regularity 
of the sale under a deed of trust.— 
Security-First Nat. Bank of Los An- 
geles v. Cryer, 104 P.2d 66, 39 Cal.App. 
2d 757, 

That auctioneer at trustee’s foreclo- 
sure sale of realty described in deeds 
of trust questioned trustor’s ability to 
pay in cash a bid by trustor and ad- 
jJourned sale to a later hour of same 
day to afford trustor opportunity to 
produce amount of money represented 
by bid did not prejudice trustor, © 
where no attempt was made to estab- 
lish trustor’s financial responsibility 
or that he was a bona fide bidder. 
Code Ciy.Proc. § 437c.—Security-First 
Nat. Bank of Los Angeles _y, Cryer, 
104 P.2d 66, 39 Cal.App.2d 757, 

Md. Any act of an auctioneer, or 
party selling, or of third parties as 
purchasers, which prevents a fair, free, 
and open foreclosure sale or diminishes 
competition "and stifles or chills sale, 
is contrary to public policy and vitiates 
ene sale-—Preske v, Carroll, 16 A.2d 


Mo. Where impression was given at 
trust deed foreclosure sale that sale was 
subject to a lease to the mortgagee, al- 
though in fact the lease was executed 
subsequent to execution of the trust 
deed, alleged fact that mortgagee took 
over mortgage indebtedness as a favor to 
mortgagors .to prevent a_ threatened 
earlier foreclosure and was to receive 
another lease did not excuse improper 
eonduct of the foreclosure sale.—Stone 
v. Hammons, 146 8.W.2d 606. 

Where trustee’s conduct in conduct- 
ing a trust deed foreclosure sale is 
unfair and causes injury to one of the 
_. parties, the sale is tainted even though 
the conduct of the trustee was uninten- 
ae uae v. Hammons, 146 S.W.2d 

6. 

N.C. Powers of sale in a mortgage 
are contractual and must be complied 
with, but presumption of law is in 
favor of regularity in execution of pow- 
er of sale.—Pearce v. Watkins, 14 S.E. 
2d 653, 219 N.C. 6386. ' 

Tenn. A trustee or mortgagee, sell- 
ing trust or mortgage property under 
power, must supervise and watch over 
sale in person and be present thereat 
and easily accessible-—Price v. Mooney- 
ham, 144 S.W.2d 770. 

Tex.Civ.App. A trustee’s foreclosure 
sale under a deed of trust must be 
conducted by the trustee in person, and 
trustee cannot delegate to others au- 
thority conferred upon him by debtor 
in deed of trust, and details with ref- 
erence to trustee’s conduct at sale 
which are set forth in instrument by 
which trustee is appointed must be 
strictly observed.—Slaughter v. Qualls, 
149 S.W.2d 651, error granted. 

The duty of a trustee under a deed of 
trust to execute in person the powers 
granted to him is not “discretionary”, 
and instructions given to trustee by in- 
strument under which he is to act 
are not “directory” but ‘“mandatory” 
in their nature—Slaughter v. Qualls, 
149 S.W.2d 651, error granted. 

Tex.Civ-App. Mortgagors executing 
quitelaim deed after foreclosure of 
trust deed did not thereby “waive” the 
right to claim defects in prior fore- 
elosure, where mortgagors did not have 
such information regarding foreclosure 
at time of execution of quitclaim deed 
as was necessary to constitute ‘‘waiv- 
er’, which word presupposes the full 
knowledge of an existing right.—Chan- 
ey v. Maupin, 153 S.W.2d 187, error 
granted. 


Va. The exercise by a trustee of his 
discretion with respect to the incidents 
of a sale under a trust deed is re- 
viewable by the courts. Code 1936, § 
5167.—Perdue v. Davis, 10 S.H.2d 558. 


§ 1421 

Ala. The mortgagee must act in 
good faith with fairness and prudence 
in execution of power of sale just as 
any other trustee, and though a sale in 
bulk may be irregular, to avail mort- 
gagor or his heirs, it must appear that 
from any irregularity as to foreclosure 
injury resulted.—First Nat. Bank of 
Opp v. Wise, 3 So.2d 68. 

N.C. Procedure at foreclosure sale 
whereby after bids were received on 
each piece of property covered by deeds 
of trust, both pieces were offered for 
sale together was not prejudicial 
against plaintiff, who claimed the prop- 
erty as grantee from person who had 
executed deeds of trust, where amount 
realized from sale of property was in- 
ereased as result of such procedure.— 
Dillingham vy. Gardner, 13 S.H.2d 478, 
iy, AS OS ODPL: 

8 1436 


Ala. In determining adequacy of 
price realized at sale of mortgaged farm 
realty and personalty under power of 
sale, the true intrinsic value of farm 
products should be kept in mind.— 


purchased with ~ bid 
of $12,769.87, plaintiff's bids were 
not grossly inadequate.—Security-First 
Nat. Bank of Los Angeles vy. Cryer, 104 
P.2d 66, 39 Cal.App.2d 757. 

N.H. Where creditor bank foreclosed 
collateral mortgage and, acting under 
invalid agreement with debtor’s execu- 
tor that debtor’s estate was to be cred- 
ited with net proceeds of resale, pur- 
chased property, the bank had no right 
to have its bid reformed or rescinded 
because of mistake regarding value of 
property and amount for which prop- 
erty could be resold.—Phinney v. Che- 
shire County Sav. Bank, 16 A.2d 363. 

Tex.Civ.App. Where there were some 
$300 or $400 of delinquent taxes due 
and unpaid against lots subject to deed 
of trust, sale of the property by the 
trustee for $40 was not for such an in- 
adequate price as to invalidate the sale. 
—James v. Davis, 150 S:W.2d 326, er- 
ror dismissed, judgment correct. 

Inadequacy of price obtained for lots 
at trustee’s sale alone would not have 
rendered sale invalid.—James v. Davis, 
150 S.W.2d 326, error dismissed, judg- 
ment correct. 

§ 14338 


Ga.App. Where payee of notes se- 
eured by security deed, acting as attor- 
ney in fact for maker attempted to ex- 
ercise a power of sale for cash of prop- 
erty covered by deed, which power of 
sale payee was authorized but not re- 
quired to make for purpose of applying 
proceeds on debt, that cash sale was 
not completed because of failure of pur- 
chaser at public auction to comply with 
his bid, for which failure payee was 
not responsible, did not render payee 
liable to maker for amount of the bid, 
especially in view of fact that maker 
was not prejudiced by attempted sale.— 
Brooke v. Union Cent. Life Ins. Co., 15 
$.B.2d 557. : 

§ 1441 

Md. A mortgage foreclosure sale 
should be held at the time and place 
mentioned in the notice of sale, and 
any sale held at a time other than that 
appointed should not be confirmed by 
ane court.—Preske v. Carroll, 16 A.2d 
291. 

N.C. Under statute respecting re- 
opening judicial sales on advanced bids 
and providing that a report of sales 
in connection with foreclosure of mort- 
gages or deeds of trust on real estate 
shall be filed in office of clerk of super- 
ior court within five days from date 
thereof, no report is required to be 
made until an advanced bid has been 
made and properly safe-guarded or 
paid into clerk’s office. C.S. § 2591.— 
Dillingham vy.’ Gardner, 13 S.H.2d 478, 
219° N:C.°227.! 

That foreclosure sale under a deed 
of trust was reported to clerk of su- 
perior court was not prejudicial against 
plaintiff, who claimed property covered 
by deed of trust as grantee under per- 
son who had executed deed of trust, 
where there was no evidence of any 
desire or purpose of anyone to advance 
bid at foreclosure sale or that sale was 
for a less value than property possess- 
ed. C.S. § 2591.—Dillingham v, Gard- 
ner, 13 S.H.2d ores NEC aaa ie 


Ala. Where the purchaser at fore- 
closure of mortgage pursuant to power 
of sale was the owner and holder of 
the mortgage, the auctioneer’s certifi- 
cate was all that was necessary to a 
valid foreclosure, and court properly 
held that the mortgage had been duly 
foreclosed.—Elson y. Pridgen, 2 So.2d 


§ 1443 
Mich. Under statute relating to fore- 


vertisement of a mortgage on lan 
cated in adjoining counties was bou 
to make a separate deed for land gol 
in each county and to specify amount 


for which each parcel was sold. Comp. 


Laws 1929, § 14433.—Heimerdinger 
pene, 299 N.W. 844, 299 Mi 
; ee 


them to trustee for purposes of forec 
sure and trustee pledged notes to se- 
cure indebtedness of company of whic 
he was president after which propert;: 
was bid in for amount of debt by hol 
ers without knowledge that trus 
had pledged notes, pledgee was not en 
titled to set aside trustee’s deed to 
holders on ground that it was wit 
“consideration’.—Tower Grove Ban 
Trust Co. v. Duing, 144 S.W.2d 69. 
N.C. Where recitals in trustee’s deed — 
executed after foreclosure of deed 


to method of sale, facts recited in | 
supported conclusion that there 
valid foreclosure.—Dillingham y. 
ner, 13 S.EH.2d 478. 219 N.C. 227. 
Tex.Civ.App. Where vendors 
“lot 28” and took a second lien no 
from purchasers, and purchasers subse 
quently executed renewal note and d 
of trust describing property as “lot 

the renewal instrument was insufficien 
as a “contract lien’ on lot 28, and 
mortgagee’s remedy was by recourse 2 
the courts for reformation of the tran 
action antecedent to a judicial foreclo- 
sure, and the substitute trustee wv 
powerless to exercise judicial function 
and correct the patent errors from ex 
trinsic facts not apparent of record 
and thus identify the property wh 
the writings were intended to cover, 
and hence a second deed of trustee 
truly describing the property was no 
more effectual to pass title than the 
first deed of trustee—Chaney v. Mau- — 
pin, 153 S.W.2d 187, error granted. 
§ 1451 


C.0.A.Mo, Under Missouri law, upon: ; 
foreclosure of trust deeds through trus- 
tees’ sales, where the mortgagors save 
no equity of redemption, the mortga- 


ced 


d- 


gees who purchased at the sales 
quired title to the lands, the powe f 
sale contained in the trust deed being 
exhausted and the mortgagors b 
divested of all interest in the la: 
Mo.St.Ann. § 3064, p. 1894.—Whar 
v. Farmers & Merchants Bank of G1 
Ridge, 119 F.2d 487. 

Under Missouri law, foreclosure 
der power of sale contained in trust 
deed is as effectual to pass title as_ 
foreclosure by action. Mo.St.A §§ 
8063, 3064, pp. 1892, 1894.—Wharton 
v. Farmers & Merchants Bank of n 
Ridge, 119 F.2d 487. (aie 

Cal.App. The purchaser at sale un 
der trust deed obtained title to proper 
ty which dated back to date of th 
trust deed and all subsequent liens _ 
were destroyed by the sale—Cook vy. 
Huntley, 112 P.2d 889. ‘ss 

Ga. Crop of pecan nuts which was 
in process of making when security f 
deed was foreclosed by sale of land 
in pursuance of power of sale express- — 
ed in the deed constituted “personalty”  _ 
which did not pass by the conveyance. 
Code 19338, §§ 85-1901, 85-1902.—Miller — 
v. Jackson, 10 §.H.2d 35, 190 Ga. 668. 

Ga. Where land is sold under a pow- 
er of sale contained in a security deed, 
the grantor in the security deed cannot 
thereafter attack title of a bona fide 
purchaser for value at such sale on 
ground that debt secured by deed had 
been paid before sale—Phelps v. Palm- 
er, 15 S.Hi2d 503. : 

Md. An appealing mortgagor could 
not complain that price obtained at 
foreclosure sale was grossly inadequate 
where he gave no assurance that he 
would bid on property if sold again, 
made no offer to pay costs of proceed- 
ings or any expenses of sale, made no 


~ 


Dy 
mt 
9 


= Fn 


> 


~ 


SF a ag ee 


“be within 


§ 1451 


promise to pay interest or taxes in 
arrears, and filed no appeal bond in ac- 
cordance with statute though it was 
more than a year since day of sale. 
Code 1939, art. 5, § 33.—Preske v. Car- 
roll, 16 A.2d 291. 

Under statute declaring that purpose 
of appeal bond in equity is to stay 
execution or suspend operation of de- 
cree or order, though failure to file 
an appeal bond does not invalidate the 
appeal, the rights of a purchaser of 
mortgaged property are not affected by 
a reversal of the order of ratification 
unless a bond is given to stay the pro- 
ceedings. Code 1939, art. 5, § 33.— 
Preske v. Carroll, 16 A.2d 291. 

§ 1453 

N.C. Where purchaser of equity of 
redemption of mortgaged land knew 
of pending litigation involving land, 
but did not make himself a party 
thereto or attempt to pay the prior 
lien, purchaser of land at sale by sub- 
stituted trustee under authority of deed 
of trust was entitled to recover pos- 
session of land from purchaser of equi- 
ty of redemption.—Pearce v. Watkins, 
14 $.E.2d 653. 

§ 1455 


Tex.Civ.App. Assignment of farm 
rentals by bankrupt landlord gave as- 
signee right to rentals as against pur- 
chaser under trust deed which did not 
eover yearly crops, and tenant, by pay- 
ment of rentals to purchaser after re- 
ceiving notice of assignment, became 
liable to assignee for amount of rents 


converted. Frazier-Lemke Farm Mort- 
gage Act, 11 U.S.C.A. § 203.—Dodson 
v. Beaty, 144 S.W.2d 609, error dis- 


missed, judgment correct. 

Bankrupt landlord by whom _ farin 
rentals were assigned had no legal duty 
except to notify tenant of assignment, 
and change of farm’s ownership 
through foreclosure of trust @eed which 
did not include yearly crops did not 
affect crop lease under the common-law 
doctrine of emblements, so as to war- 
rant tenant’s payment of rentals to pur- 
chaser at the foreclosure sale. Frazier- 
Lemke Farm Mortgage Act, 11 U.S.C.A. 
$ 203.—Dodson vy. Beaty,'144 S.W.2d 


09, error dismissed, judgment cor- 
rect. ; 
§ 1459 
Mass. Where mortgagee purchased 


at foreclosure sale subject to taxes and 
assessments, mortgagee could not re- 
cover from mortgagors, in addition to 
unpaid interest and expenses of fore- 
closure, the amount of taxes and sewer 
and water bills paid by mortgagee aft- 
er the purchase, since such payment by 
mortgagee was in substance payment of 
part of the purchase price and mortga- 
gee sustained no loss thereby. G.L. 
(Ter.Ed.) c. 40, §§ 42A-42F; ec. 60, §§ 
‘58-60, as amended; c. 183, §§ 18-21, 
27, and append. form (5); c. 244, § 14. 
—Natick Five Cents Sav. Bank vy. Bail- 
ey, 30 N.H.2d 383, 307 Mass. 500. 
Phough one method available to 
mortgagee for protection of the secur- 
ity against impairment by tax liens is 
to pay taxes and add amount paid to 
the mortgage debt, such protection is 
effected by discharging the paramount 
lien for taxes and thus increasing value 
of property that can be sold at fore- 
closure sale, and hence payment of 
taxes after foreclosure sale would not 
statute permitting addition 
of amount so paid to mortgage debt. 
G.L.(Ter.Hd.) c. 60, §§ 58-60, as amend- 
ed.—Natick Five Cents Sav. Bank vy. 
Bailey, 30 N.H.2d 383, 307 Mass. 500. 

After mortgagee purchased at fore- 
elosure sale, the land was no longer 
mortgaged land, and mortgagee was the 
owner free from the mortgage, and 
could not compel mortgagors to pay 
the cost of subsequently discharging 
lien for taxes, which enabled mortgagee 
to purchase at a reduced price. G.L. 
(Ter.Ed.) c. 40, §§ 42A-42F; ec. 60, §§ 
58-60, as amended.—Natick Five Cents 
Say. Bank y. Bailey, 30 N.W.2d 383, 307 
Mass. 500. 

Wyo. Where sale of property under 
power of sale contained in second mort- 
Zage was by the notice thereof made 
subject to the first mortgage, purchaser 
at such sale was “estopped” to ques- 
tion the validity or priority of first 


MORTGAGES — 
mortgage, although deed did not con- 
tain the conditions stated in the no- 


tice, particularly where first mortgage 


debt was still unpaid, second mortgage 
was foreclosed under power of sale 13 
years after cause of action accrued, suit 
thereon in court was barred three years 
before that, and purchaser did not offer 
to do equity.—Turner v. Binninger, 112 
P.2d 568 
§ 1461 


Tenn.App. Grantees in trust deed, 
executed to secure them against loss 
as sureties on grantor’s bond as clerk 
and master of chancery court and in 
further consideration of their assump- 
tion of grantor’s note secured by prior 
trust deed to bank, took title to mort- 
gaged property for grantor’s benefit 
on its conveyance to them by trustee 
under such prior deed, on foreclosure 
of which they purchased property, 
regardless of whether trustee’s deed 
was void or voidable because of fail- 
ure to advertise foreclosure .sale as 
provided by statute. Code 1932, §§ 
7793, 7800.—Clack v. Standefer, 147 S. 
W.2d 764. 

Tex.Civ.App. Where a__ substitute 
trustee’s foreclosure sale of land under 
a deed of trust was conducted by a 
third party who had no authority with 
reference to sale, and third party ‘cried 
off’? the sale, received and accepted the 
offered bid, and declared land. sold to 
defendant, sale was void as between 
defendant and plaintiff, who had ex- 
ecuted deed of trust, and defendant ac- 
quired no title by becoming purchaser 
at sale and receiving substitute trus- 
tee’s deed.—_Slaughter v. Qualls, 149 S. 
W.2d 651, error granted. 

A purchaser of land sold at a sub- 
stitute trustee’s foreclosure sale under 
a deed of trust was charged with notice 
of acts of substitute trustee and of a 
third party which rendered pretended 
sale ineffective, where purchaser was 
holder of note secured by deed of trust 
and had appointed substitute trustee 
and directed him to sell land.—Slaugh- 
ter v. Qualls, 149 S.W.2d 651, error 
granted. 

Where defendant, who bought land at 
a substitute trustee’s foreclosure sale 
under a deed of trust executed by 
plaintiff, was charged with notice of 
acts of substitute trustee and a third 
party which rendered sale ineffective, 
and defendant, after conveying land to 
an innocent purchaser for value, ac- 
cepted a reconveyance from innocent 
purchaser, defendant could not there- 
after hold land as an “innocent pur- 
chaser’ as against plaintiff, since re- 
conveyance placed defendant in no bet- 
ter position than defendant had- been 
prior to conveyance to innocent pur- 
chaser.—Slaughter v. Qualls, 149 S.W. 
2d 651, error granted. 


§ 1466 

Miss. A grantee of purchaser at sec- 
ond deed of trust forezlosure sale, as- 
suming first deed of trust indebtedness 
by agreement with first mortgagee, was 
barred by limitations from questioning 
title of grantee of purchaser at first 
deed of trust foreclosure sale on ground 
of failure of substituted trustee to em- 
body in notice of sale the name of 
grantee as assumptor of first deed of 
trust indebtedness, where grantee of 
purchaser at second deed of trust fore- 
closure sale had not been in possession 
for 12 months. Laws 1934, ec. 250.— 
McLendon v. McGee, 198 So. 725. 


Mo. Whether grantees of foreclosure 
sale purchaser could enforce strictly a 
mortgage given as Collateral to pledge 
agreement depended in equity to some 
extent on their own knowledge of all 
conditions, and their good faith under 
the circumstances.—Hetzler y. Millard, 
153 S.W.2d 355. 

Tex.Civ.App. Where plaintiff, when 
buying land, executed a purchase-mon- 
ey note secured by deed of trust, and 
note was assigned to defendant who ap- 
pointed a substitute trustee and bought 
land at substitute trustee’s foreclosure 
sale, and defendant thereafter conveyed 
interests in land to codefendant for 
value, and record did not show that 
codefendant or those claiming through 
him had knowledge of manner in 


‘recitals in trustee’s deed, notwithstand- 


ape: ray 


s conducted, 
codefendant and those claiming through = 


him could claim interests as innocent 
purchasers” as against plaintiff, in view 
of recitals in deed of trust respecting 
appointment of a substitute trustee and 


ing that trustee’s sale was void as be- 
tween plaintiff and defendant.—Slaugh- 
ter v. Qualls, 149 S.W.2d 651, error 


granted. 
§ 1468 


C.C.A.Mo. Under Missouri law, 
whether an instrument is an assign- 
ment for benefit of creditors or a mort- 
gage, if a surplus remains in hands 
of trustee, after purposes of trust have 
been discharged, it. will go to grantor, 
in whose favor a resulting trust for 
such excess will be implied, although 
it is not expressed in. conveyance. Rev. 
St.Mo.1939, § 5739, Mo.St.Ann. § 5629, 
voahhe Wibiale v. Peters, 119 F.2d 

D.C.D.C. Where litigation might 
take years to conclude, order direct- 
ing trustee to invest in government 
bonds proceeds of foreclosure sale 
made to satisfy allegedly overdue loan 
made to plaintiff would not- be set 
aside on plaintiff’s claim that trustee 
had fraudulently obtained such _pro- 
Per Sag na vy. Ballard, 36 F.Supp. 

Court had power to direct invest- 
ment in government bonds of pfro- 
ceeds of foreclosure sale by trustee 
where litigation might take years to 
conclude. Rules of Procedure in Civil 
Practice of the District Court for the 
District of Columbia, rule 48.—Spruill 
v. Ballard, 36 F.Supp. 729. 

Where litigation might take years 
to conclude and trustee had given ade- 
quate undertaking to secure faithful 
performance of his trust, order direct- 
ing trustee to invest in government 
bonds proceeds of foreclosure sale 
made to satisfy allegedly overdue loan 
made to plaintiff would not be set 
aside because no notice of application | 
for leave to invest had been given to 
plaintiff—Spruill v. Ballard, 86 F. 
Supp. 729. 


Ga, A sale under a power of sale 
contained in a security deed divests 
junior liens, such as liens of material- 
men, but surplus proceeds in the hands~ 
of the deed-holder or attorney in fact 
retain the character of realty in so far 
as junior lienholders are concerned, and 
a materialman may maintain a suit in 
equity against the contractor, owner, 
and holder of the surplus proceeds to 
foreclose his lien and impress it on such 
proceeds. Code 19338, § 67-2301, subd. 
3.—Hast Atlanta Bank vy. Limbert, 12 
8.E.2d 865, 191 Ga. 486, 

§ 1480 

App.D.C. Complaint which alleged 
that plaintiff executed mortgage se- 
cured by trust deed, that trust deed 
was foreclosed and trustees held sur- 
plus which they refused to account for 
or turn over to plaintiff, and which 
prayed for discovery, an accounting, 
and payment, stated cause of action 
even though complaint did not allege, 
in haec verba, that plaintiff was owner 
of property at time of foreclosure or 
that he was the owner of claim against 
trustees for breach of their trust at 
time of suit, where allegations implied 
that plaintiff was owner of property 
and the claim:—Wyant vy. Crittenden, 
DL PR Ady AzT0: 

Where plaintiff brought suit for sur- 
plus remaining from proceeds of trust 
deed foreclosure, trustee admitted that 
he was accountable for certain amount 
but contended that plaintiff had as- 
signed his interest in the surplus and 
had conveyed the incumbered property 


_to third party before foreclosure, and 


plaintiff admitted the conveyance but 
contended that the third party held 
the property in trust for the plaintiff, 
whether third party held the record 
title to the property as trustee for 
plaintiff was for jury. Rules of Civil 
Procedure for District Courts, rule 17 
(a), 28 U.S.C.A. following section 723¢c. 
—Wyant v, Crittenden, 113\ F.2d 170. 
The fact that, at time of trust deed 
foreclosure, third party to whom mort- 
gagor had conveyed the incumbered 


- ceeds 


- from the third party a valid assign- 


id no 

( ght ) recover f 

e su ‘remaining from pro- 
of the trust deed foreclosure, if 

the mortgagor prior to suit obtained 


} 


ment of the claim to the proceeds, — 
Wyant v. Crittenden, 113 F.2d 170. 

In mortgagor’s action for surplus re- 
maining from proceeds of trust deed 
foreclosure, trustee was entitled. to 
prove that third party owned the claim 
as result of conveyance from the mort- 
gagor, but could not defeat the mort- 
gagor’s claim by showing merely that 
at some time prior to suit the prop- 
erty stood in name of third party, in 
face of proof by the mortgagor that 
he owned it when suit was instituted. 
—Wyant v. Crittenden, 113 F.2d 170. 


§ 1486 
_ C.C.A.Cal. California statute 
ing that no deficiency judgmen 


rovid- 
shall 


lie in any event after sale of real prop- 


erty under trust deed given to secure 
payment of balance of purchase price 
was not rendered inapplicable by fact 
that purchaser who had title eonveyed 
to a dummy, instead of signing note 
as maker, signed a guaranty thereof. 
Code Civ.Proc.Cal. § 580b.—In re Wil- 
so Maxtend Management Co., 117 F.2d 


California statute providing that no 
deficiency judgment shall lie in any 
event after sale under trust deed given 


' to secure payment of balance of pur- 


——s . 
2 


chase price of real property was de- 
signed not merely to protect note mak- 
ers, but to protect purchasers of real 
property, and purchaser of real prop- 
erty was entitled to benefit of the stat- 
ute despite the fact that it guaranteed, 
instead of merely promised, payment 
of balance of purchase price. Code Civ. 
Proc.Cal. § 580b.—In re Wilton-Max- 
field Management Co., 117 F.2d 913. 

Cal. Where section of Civil Code 
providing that no deficiency judgment 
shall lie after a sale under a deed of 
trust or mortgage given to secure pay- 
ment of balance of purchase price of 
realty was part of a statute adding sev- 
eral new sections to, and amending 
various other sections of the Civil Code 
and the Code of Civil Procedure, the 
section was not limited as to time by 
reason of provision in independent sec- 
tion reeiting that “this act and the pro- 
visions of this section shall be effective 
to and until September 1, 1936’. Code 
Civ.Proc. § 580b, as added by St.1933, 
Den O73, 5; Civ.Code, § 292414, as 
added by St.1933, p. 1674, § 8.—Stock- 
ton Savings & Loan Bank vy. Massanet, 
ae P.2d 592, prior opinion 104 P.2d 
712. 

Where trust deed was executed after 
1933 Act providing that no deficiency 
judgment shall lie after a sale under a 
deed of trust or mortgage given to se- 
cure payment of balance of purchase 
price of realty and was due prior to 
September 1, 1936, such act became 
part of trust deed contract when ex- 
ecuted, and grantee was bound by its 
provision that no deficiency judgment 
could be obtained, even if provision of 
act prohibiting deficiency judgments 
after a sale under a deed of trust or 
mortgage given to secure payment of 
balance of purchase price of realty was 
subject to provision in another section 
of same act limiting duration to Sep- 
tember 1, 1936. Code Civ.Proc. § 580b, 
as added by St.1933, p. 1673, § 5; Civ. 
Code, § 292414, as added by St.1933, p. 
1674, § 8-—Stockton Savings & Loan 
Bank vy. Massanet, 114 P.2d 592, prior 
opinion 104 P.2d 712. 


Byidence established that amount 
represented by note and trust deed was 
given by grantees to vendor as part of 
purchase price, so that note and trust 
deed were for “balance of purchase 
price’, within purview of statute pro- 
hibiting deficiency judgments after a 
sale under a deed of trust or mortgage 
given to secure payment of balance of 

urchase price of realty. Code Civ. 
Pio. § 580b, as added by St.1933, p. 
1673.—Stockton Savings & Loan Bank 
vy. Massanet, 114 P.2d 592, prior opin- 
jon 104 -P.2d 712. 


ORT 


ee ‘ ~ 

‘ PA ci ; 
Cal.App. The statute providin: 
a sale under a deed of trust or mort- 
gage given to secure payment of bal- 
ance of purchase price of realty, and 
that provisions of such statute shall 
be effective to and until September 1, 
1936, did not prohibit a deficiency 
judgment after sale under a deed of 
trust, where deed was executed on 
August 20, 1935, and gale thereunder 
was not had until May 4, 1938. Code 
Civ. Proc. § 580b, as added by St.1933, 
pp. 1673, 1674, § 8 —Stockton Say- 
ings & Loan Bank y. Massanet, 104 
P.2d 712. 

The statute providing that no de- 
ficiency judgment shall lie after sale 
under a deed of trust or mortgage giv- 
en to secure payment of balance of 
purchase price of realty and that such 
statute shall be effective to and until 
September 1, 1936, cannot be construed 
as taking away the right of a defi- 
ciency judgment in any deed of trust 
executed between effective date of 
statute and September 1, 1986. Code 
Civ.Proc. § 580b, as added by St.1933, 
pp. 1673, 1674, § 8W—Stockton Sav- 
ings & Loan Bank v. Massanet, 104 P. 
2d 

Cal.App. An action to recover a de- 
ficiency judgment founded upon a trust 
deed after sale of security is an action 
“founded” upon a deed of trust within 
contemplation of mortgage moratorium 
acts extending period within which an 
action may be brought on an obligation 
founded upon a deed of trust. Gen. 
Laws Supp.1935, Act 5104a, as amend- 
ed by St.1937, p. 57; St.1937, p. 460; St. 
1939, p. 1045; Code Civ.Proc. § 337 
subd, 1.—Goldenberg v. Wilner, 10$ 
P.2d 763. 

The moratorium acts extending peri- 
od within which an action may be 
brought on an obligation founded on a 
written instrument secured by a trust 
deed extend the time provided in stat- 
ute which prior to 1933 was four years 
after obligation founded upon a writing 
arose, within which to commence an 
action to recover a deficiency judg- 
ment, when sale of property given as 
security for payment of note upon 
which deficiency judgment is sought, 
was held prior to enactment of any 
moratorium legislation, which permitted 
trustor directly or indirectly to obtain 
a delay in sale of security which he had 
given. Gen.Laws Supp.1935, Act 5104a, 
as amended by St.1937, p. 57; St.1937, 
p. 460; St.1939, p. 1045; Code Civ.Proc. 
§ 337, subd. 1.—Goldenberg v. Wilner, 
109 P.2d 768. ine 

Mich. The statute authorizing set- 
off in suit for deficiency judgment after 
mortgage foreclosure by advertisement 
does not affect any of mortgagee’s 
rights except to the extent of permit- 
ting set-off in action for deficiency aft- 
er foreclosure by advertisement. Comp. 
Laws 1929, §§ 14364, 14425; Comp. 
Laws Supp.1940, § 14444-21 et seq.— 
Guardian Depositors Corporation v. 
Powers, 296 N.W. 675, 296 Mich. 553. 

N.H. A mortgagee who purchases 
mortgaged property at his own fore- 
closure sale is obligated to credit mort- 
gagor with value of property foreclosed, 
unless mortgagee bids for it more than 
it is worth, in which event he is ob- 
ligated to credit mortgagor with net 
amount of his bid, and mortgagee can 
be relieved of such obligation only 
when circumstances exist which entitle 
him to reformation or rescission of 
contract of purchase.—Phinney Vv. 
ca ik County Sav. Bank, 16 A.2d 
863. 

Tex.Civ.App. Evidence was not suf- 
ficient to establish a contract binding 
upon mortgagee to refrain from main- 
taining an action for deficiency on a 
note after trustee’s foreclosure sale.— 
Bell v. Moody,-147 S.W.2d 852, error 
dismissed, judgment correct. 

Tex.Civ.App. The holder of secured 
note is not required to exhaust security 
before enforcing note against original 
maker, and can proceed to judgment 
against the maker without reference to 
security, but a holder seeking to have 
mortgage lien foreclosed cannot en- 
force personal liability of mortgagor 
until property has been sold pursuant 


.AD] . providing that 
deficiency judgment shall lie after 


took a second lien note from purchas- 


ers, and purchasers subsequently ex- 


ecuted renewal note and deed of trust 
describing property as “lot 8’’, the mis- 
description of the property was fatal to_ 
proceeding for nonjudicial foreclosure 


“Tot 28)? anda 


was void, and hence vendors could not — 


maintain suit against purchasers for 
1b325-0 


deficiency.—Chaney v. Maupin, 
W.2d 187, error granted. eel Re: 

Mortgagees cannot recover deficiency - 
judgment in absence of deficit fixed by 


‘yalid process of foreclosure of deed of 
trust.—Chaney v. Maupin, 153 S.W.2d aM 


187, error granted. 
If Court of Civil 


valid process of foreclosure, neverthe- 
Jess trial court’s peremptory instructi 
for mortgagees was improper, becau 
issues of fact were raised by defensiv 


pleading, and the testimony as a whole, — 


BONS 
Mates 


necessitating a remand.—Chaney 
Maupin, 153 S.W.2d 187, error granted. 
§ 1488 

Ga. Before one who has given 
deed to secure his debt can have set 


aside in equity a sale by creditor under — 


the deed, and can have an injunction 


to prevent interference with debtor’s — 
possession of the realty conveyed by 


the deed, he must pay or tender to the 
creditor the amount of principal and 


io 
interest due.—Georgia Baptist Orphans 


Home v. Moon, 14 S8.H.2d 590. 


Peel ae 
Devisees were not entitled to have sete} 
aside in equity a sale under testa- — ; 


trix’ deed given to creditor to secure 
a debt, where devisees neither tendered — 
amount of indebtedness to holder. of 
deed nor alleged sufficient reason for 


failure to make tender, notwithstand- 


- 


ing that devisees received no part of 


‘ane 


P 


the sum received by testatrix from — 


creditor.—Georgia Baptist 
Home v. Moon, 14 §8.H.2d 590. 
Md. In mortgage foreclosure pro- 


ceedings a court should not set aside — 


a reported sale and order a resale as 


- 


Orphans — 


of deed of trust, and foreclosure sale. 


reel. 


ES: 


a mere experiment, but should do so  — 


only when it 
that a better price could be obtained © 
at another sale.—Preske v. Carroll, 16 
A.2d 291. “ 


§ 1489 is 


Ga, An owner of land sold at pide: 


lic auction under a power of sale in a 
security deed has a right to come into 


equity whenever it appears that pur- _ 


chaser made untrue representations 


whereby other persons were prevented — 


from bidding and by which the land 


was obtained at an undervalue.—Brace- — 


well v. Coleman, 11 S8.H.2d 198. 
Md. Failure of a notice of sale un- 


is reasonably probable — 


A 


‘ae 


4, 


der foreclosure proceedings to mention _ 


or properly describe improvements on 


mortgaged premises may be sufficient — i 


grounds for vacating sale if shown to 
be prejudicial, but that result will not 
follow where no evidence has been pro- 
duced to show that the omission mis- 
led anyone or had any prejudicial ef- 
fect.—Preske v. Carroll, 16 A.2d 291. 
Mo. Where trustee at trust deed 
foreclosure sale read notice of sale and 
notation that there was a recorded lease 
on the land, and the impression was 
given that the sale was subject to the 
lease, although in fact the lease was 
executed subsequent to execution of the 
trust deed, and the only bid for the 
jand, which the testimony showed 
was worth $4,000, was the $2,800 bid 
of the mortgagee who was also the les- 
see, the foreclosure sale was required 
to be set aside and the trustee’s deed 
canceled on ground that under the cir- 
cumstances the sale was unfair.—Stone 
vy. Hammons, 146 S.W.2d 606. 
Collusion between trustee and mort- 
gagee, or managing of trust deed fore- 
closure sale in a way to preclude free 
bidding, particularly when the purpose 


‘ 


§ 1489 . 


is to favor some would-be purchaser, 
is cause for setting the sale aside.— 
Stone v. Hammons, 146 S.W.2d 606. 

A trust deed foreclosure sale may be 
set aside for the misconduct of the 
mortgagee.—Stone v. Hammons, 146 8. 
W.2d 606. ; 

Any statements or representations 
concerning property which is subject to 
*trust deed, or state of the title to the 
property, or other circumstances which 

: have tendency to chill bidders at trust 

; deed foreclosure sale or mislead or con- 

fuse them, or to discourage competi- 
tion or depress the price of the prop- 
erty, resulting in its sale for less than 
jt would have brought at an auction 
fairly conducted, will be cause_ for 
setting aside the sale—Stone v. Ham- 

, Mons, 146 S.W.2d 606. 

; The fact that statement of trustee, at 
trust deed foreclosure sale, that there 
tat was a recorded lease on the land was 
hy true, did not preclude the setting aside 
ss of the sale because erroneous impres- 
gion was given that the sale was subject 
to the lease, which was executed after 
execution of trust deed, since a true 
representation may not be used to cre- 
ate an impression substantially false 

for the purpose of deception.—Stone v. 

- Hammons, 146 S.W.2d 606. 


Mo. When mortgagee lulls owner of 
i equity of redemption into a sense of 
security and then forecloses mortgage, 
without giving actual notice to owner, 
a court of equity will set aside the 
foreclosure sale-——Shumate v. Hoefner, 
147. S.W.2d) 640. 
_ .-N.H. Where debtor’s executor and 
- ereditor bank entered into invalid 
agreement whereby bank was to fore- 
- elose collateral mortgage, title was to 
-——s ‘be taken in name of bank’s employee 
and estate was to be credited with net 
proceeds of resale, the foreclosure sale 
could not be set aside where equitable 
rights had attached in favor of per- 
_ sons who, in good faith and on basis of 
Pile)! «Clear, record title, had bought property 
yi from the bank’s employee.—Phinney v. 
Bae pesire County Sav. Bank, 16 A.2d 


-—-*-RI. Where mortgagors procured a 
decree voiding first mortgage fore- 
closure sale and three days before 
decree was actually entered in su- 
* an perior court, mortgagee’s executrix in- 
stituted second foreclosure proceeding 
and mortgagors neglected to have de- 


es) recorded so that at time of sec- 
ely 


tens 


- ond foreclosure sale, land _ records 
showed title in purchaser on void 
“es foreclosure sale, and there was no 


- eyidence showing fair value of mort- 
- gaged premises or that the sum re- 
ceived on second foreclosure sale was 
grossly inadequate,. and nothing on 
- whieh the court might rely for the 
exercise of its equitable jurisdiction to 
set aside the sale, and mortgagors 
, were in default under mortgage and 
ei) made no tender or offer of payment 
~~ of arrears of taxes and interest, or of 
stn 4 principal, mortgagors were not en- 
‘ titled to set aside the second fore- 
closure sale because of failure to re- 
5 cord decree voiding first sale. Rule 
42 of Equity Rules for the Superior 
ig Soa aera v. Brayton, 17. A.2d 
1G 

The pendency of a suit to set aside 
first foreclosure sale was not of itself 
sufficient to warrant the setting aside 
of second foreclosure sale-—Hanley v. 

_ Brayton, 17 A.2d 857. 

Mere inadequacy of price cannot of 
itself impeach a foreclosure sale, but 
if there is a great disparity, courts 
will be astute in extracting sufficient 

Be grounds to justify annulment of fore- 
; elosure sale by reason of mistake, sur- 
prise, inadvertence or unfair conduct. 
—Hanley vy. Brayton, 17 A.2d 857. 


Tenn. Where mortgage or trust deed 
on land in Tennessee was prepared by 
attorney, executed, and acknowledged 
in North Carolina, such attorney was 
named as trustee and given, power of 
sale on default, and mortgaged proper- 
ty was sold on default in Tennessee 
by agent of trustee, who was not. pres- 
ent at, and gave no immediate super- 
vision of, sale, prayer of bill, filed by 
deceased mortgagor’s heirs, to set aside 


MORTGAGES 
sale must be sustained.—Price vy. Moon- 
eyham, 144 S.W.2d 770. 
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Md. Mere inadequacy of price, stand- 
ing by itself, is not sufficient to invali- 
date mortgage foreclosure sale unless 
it is so gross and inordinate that it 
shocks the conscience and raises the 
presumption of unfairness, mistake, or 
fraud in the conduct of the sale.—Pres- 
ke v. Carroll, 16 A.2d 291. 

Mo. To set aside trustee’s sale on 
foreclosure of trust deed for mere in- 
adequacy of consideration, inadequacy 
must be so gross that it shocks chan- 
eellor’s conscience and is in itself evi- 
dence of fraud.—Cockrell vy. Taylor, 145 
S.W.2d 416. 

A trustee’s sale on foreclosure of 
trust deed to holder thereof for about 
one-fifth of value of land will not be 


set aside for inadequacy of considera- 


tion, in absence of such circumstances 
as sale at unusual time or chilling of 
bidding by mortgagee’s acts.—Cockrell 
v. Taylor, 145 S.W.2d 416. 

Mo. Alleged. inadequacy of price 
obtained at foreclosure sale under 
trust deed alone would not be suffi- 
cient to warrant setting aside trus- 
tee’s deed executed pursuant thereto, 
but would be a circumstance to be 
considered in connection with other 
grounds.—Shumate vy. Hoefner, 147 S. 
W.2d 640. 

R.I. Where mortgagors sought to 
set aside a second foreclosure sale on 
ground that bidding was deterred by 
reason of record showing that title 
was in purchaser at first foreclosure 
sale which was decreed to be void, it 


was mortgagors’ duty to show that 
sale itself was consummated at a 
grossly inadequate price and_ that 


gross inadequacy could reasonably be 
attributed to mortgagee’s executrix 
because of the manner in which she 
conducted sale, but mere inadequacy 
of price was not sufficient to impeach 
vee sale-—Hanley v. Brayton, 17 A.2d 

Mere inadequacy of price cannot of 
itself impeach a foreclosure sale, but 
if there is a great disparity, courts 
will be astute in extracting sufficient 
grounds to justify annulment of fore- 
closure sale by reason of mistake, suxr- 
prise, inadvertence or unfair conduct. 
—Hanley v. Brayton, 17 A.2d 857. 

Va. The value of land at different 
periods of time is such a variant ele- 
ment as to lack the dependability 
which ought to obtain in so serious 
a matter as the setting aside of a sale 
under trust deed and the annulment of 
the sale. Code 1986, § 5167.—Perdue 
v. Davis, 10 S.H.2d 558. 

The sale of realty under trust deed 
for $3,250 was not for so grossly in- 
adequate price that sale would be set 
aside, though 11 witnesses testified 
that in their opinions the realty was 
worth at least $6,000, where there were 
four bidders at sale, first sale was 
deferred in order to give the debtors 
additional time to secure a loan, and 
purchaser offered to convey the realty 
to the debtors for the payment of the 
indebtedness with accrued interest and 
expenses. Code 1936, § 5167.—Perdue 
v. Davis, 10 8.H.2d 558. 

§ 1491 

Md. An appealing mortgagor could 
not complain that price obtained at 
foreclosure sale was grossly inadequate 
where he gave no assurance that he 


would bid on property if sold again, . 


made no offer to pay costs of proceed- 
ings or any expenses of sale, made no 
promise to pay interest or taxes in ar- 
rears, and filed no appeal bond in ac- 
cordance with statute though it was 
more than a year since day of sale. 
Code 1939, art. 5, § 83.—Preske v. Car- 
roll, 16° A.2d..291. 

K.I. Where mortgagors sought to 
set aside a second foreclosure sale on 
ground that bidding was deterred be- 
cause record showed that title was in 
purchaser at first foreclosure sale 
which was decreed to be void, and 
mortgagors were shown to have been 
in default under their mortgage and 
furnished no basis for court to de- 
termine whether price received in sec- 
ond foreclosure sale was grossly in- 


“s . ‘ yu Pa he es" 
adequate and failed to fu 
dence upon which to apply eau b 
doctrine that mortgagee ordinarily 
should not have the whole debt and 
the whole estate, and mortgagors 


made, no tender or offer of payment of 


arrears of taxes, interest, or princi- 
pal, mortgagors were not entitled to 
set aside second foreclosure sale.— 
Hanley vy. Pr, A.2d 857. 

1 


Ala. In the ordinary case by an- 
alogy to time allowed for statutory re- 
demption, mortgagor is given two years 
as reasonable time to elect to disaffiirm 
sale under power of sale in mortgage; 
but, where there are peculiar features 
that seem to rebut presumption of rati- 
fication after lapse of two years, courts 
relax the rule and decline to give effect 
to presumption of ratification First 
Nat. Bank of Opp v. Wise, 3 So.2d 68. 

Adult heirs of mortgagor were bar- 
red by “laches”? from maintaining bill 
to set aside mortgage foreclosure sale 
where bill was filed more than four 
years after the foreclosure sale.—First 
Nat. Bank of Opp v. Wise, 3°So.2d 68. 

Miss. The statute of limitations re- 
lating to right to question validity of 
foreclosure sale by reason of defect in 
notice of sale not only bars right to 
bring a _ suit except within twelve 
months, but completely extinguishes 
such right as well as any remedy in 
regard to such defects. Laws 1934, c. 
250.—McLendon v. McGee, 198 So. 725. 

§ 1494 ! 

Cal.App. Where. it is alleged in an 
action to set aside sale under trust 
deed that the inclusion of advances un- 
der the trust deed is wantonly or ar- 
bitrarily made and that the advances 
are fraudulent and unjust, it should ap- 
pear from the complaint just what such 
advances were for, so that it can be 
determined as a matter of pleading at 
least whether they are authorized. Civ. 
Code, § 2904.—Hesse v. Railway Fed- 
es Savings & Loan Ass’n, 115 P.2da 


Where first trust deed provided that 
it covered advances made for certain 
enumerated purposes, complaint in ac- 
tion by assignee of second trust deed 
to set aside sale under the first trust 
deed, which alleged that advances in- 
cluded in the sale were not allowed or 
justified under the trust deed nor per- 
mitted under its terms was subject to 
special demurrer on ground of uncer- 
tainty because it could not be ascer- 
tained therefrom how or in what man- 
ner the demands of the trustee were 
wanton or arbitrary or fraudulent or 
unjust. Civ.Code, § 2904.—Hesse v. 
Railway Federal Savings & Loan Ass’n, 
115 P.2d 619. 

Ga. In suit to have declared void a 
sale of land by defendant under gecuri- 
ty deed executed by plaintiff’s father 
as security for debt of $149, allega- 
tions of petition that defendant advised 
against selling land for $500 at pri- 
vate sale in order to pay debt, and that 
defendant, having agreed to sell land 
for benefit of plaintiff and himself, 
told a prospective purchaser of such 
agreement and that it would be best 
for such purchaser and ‘plaintiff not 
to attend sale, and that defendant bid 
in for $300 the property which was im- 
mediately sold for $500 and that de- 
fendant refused to carry out his agree- 
ment with plaintiff was sufficient to 
state a cause of action, for equitable re- 
Hoe cee vy. Coleman, 11 S.H.2da 


§ 1495 

N.C, The burden is upon a trustor 
attacking a foreclosure under a deed of 
trust to prove his grounds for attack, 
since execution of power of sale con 
tained in deed of foreclosure is pre- 
sumed regular.—Dillingham y. Gardner, 
13 S.B.2d 478, 219 N.C. 227. 

R.I. Where mortgagors sought to 
set aside a second foreclosure sale on 
ground that bidding was deterred by 
reason of record showing that title 


/was in purchaser at first foreclosure 


sale which was decreed to be void, it 
was mortgagors’ duty to show that 
sale itself was consummated at a 
grossly 


 evi-— 
uitable 


inadequate price and that 


A 


, 


1 


} 


ty 


aside a 


hich sh : 
ere” inadequacy kn 


as queen to impeach 
—Hanley ve. Brayton, 17 A.2d 
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; ‘Ala. “Eyidenes failed to ite fraud 
on part of mortgagees in purchasing 
real and personal property under power 
of sale in mortgages or that price paid 
was inadequate so as to entitle adult 
and minor heirs of mortgagor to set 
aside mortgage foreclosure and to re- 
deem.—First Nat. Bank of’ Opp v. Wise, 
3 So.2d 68. 

Md. Evidence was sufficient to show 
that mortgage foreclosure sale was held 
at hour designated in notice of sale.— 
Preske v. Carroll, 16 A.2d 291. 

Mo. In wife’s action to quiet and de- 
termine title to realty and to recover 
dower, wherein wife sought to set aside 
foreclosure sale under deed of trust 
securing note on which wife was co- 
maker with deceased husband, evidence 
sustained denial of relief on ground 
that wife duly executed the note and 
deed, which were not fraudulently giv- 
en, and that note was due and unpaid 
at time of foreclosure sale. Mo.St.Ann, 
§§ 318, 339, 2653, 3015, 3075, pp. 202, 
226, 656, 1863, 1900.—Owens v. Owens, 
146 S.W.2d 569. 

Mo. Evidence that mortgagee lulled 
owner of equity of redemption into 
sense of security by promising not to 
foreclose his second mortgage deed of 
trust until he notified owner, and then 


_ foreclosed without giving actual no- 


tice, and that purchaser at foreclosure 
sale wa; agent for mortgagee, au- 
thorized setting aside trustee’s deed 
executed under foreclosure sale.—Shu- 
mate vy. Hoefner, 147 S.W.2d 640. 

R.I. Where mortgagors sought to set 
second foreclosure sale on 
ground that bidding was deterred be- 
cause record showed that title was in 
purchaser at first foreclosure _ sale 
which was decreed to be void, and 
mortgagors were shown to have been 
in default under their mortgage and 
furnished no basis for court to deter- 
mine whether price received in sec- 
ond foreclosure sale was grossly in- 
adequate and failed to furnish evi- 
dence upon which to apply equitable 
doctrine that mortgagee ordinarily 
should not have the whole debt and 
the whole estate, and mortgagors 
made no tender or offer of payment 
of arrears of taxes, interest, or prin- 
cipal, mortgagors were not entitled to 
set aside second foreclosure sale.— 
Hanley v. Brayton, 17 A.2d 857. 
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D.C.La. ‘‘Foreclosure process via or- 
-dinaria’’ in Louisiana is based upon ac- 
tual citation, as any other suit for 
personal judgment, with full delays for 
answer, leading to the issue being 
drawn, and, if plaintiff is successful, 
the judgment is one in money for 
amount of the debt, with recognition of 
the mortgage and directing sale of land, 
and the writ of fieri facias then issues. 
—Abrabam Land & Mineral Co. vy. 
Marble Sav. Bank, 35 F.Supp. 500. 

“Woreclosure process via executiva’’ 
in Louisiana is not based upon citation 
and answer to be followed by personal 
judgment, but is based merely upon a 
three-day notice of demand to pay, fol- 
lowed then by writ of seizure and sale 
of the property in satisfaction of the 
debt, and it is “in rem’’ in character.— 
Abraham Land & Mineral Co. v. Marble 
Sav. Bank, 35 F.Supp. 500. 

Cal.App. Foreclosure of mortgage is 
proceeding in rem against mortgaged 
property, so that personal service of 
summons on owner thereof within state 
is not required to confer jurisdiction 
and summons on nonresident defend- 
ant in foreclosure suit may be served 
by publication.—Ridgway vy. Salrin, 105 
P.2d 1024. 

La. Where note was secured by 
real estate mortgage, any lack of 
authenticity in transfer of note exe- 


~cuted upon was cured by maker’s ap- 


pearance before a notary public and 
two witnesses to acknowledge that ex- 
ecutory process might issue in favor 


cancellation or the enforcement of a 


which maker ac- 
dged to be ate ar v. 

apie 550 So. 282, 196 La. 866. 

Tex. Civ.App. The mere fact that the 


mortgage lien on land as an incident 
to the note that is the subject of con- 
troversy is before the trial court does 
not serve to make the plaintiff's cause 
of action one “in rem,’’—McCorkle v. 
Hamilton, 150 S.W.2d 4389, error re- 


fused. 
8 1505 

La.App. The provisions of Negotia- 
able Instrument Law are part of “sub- 
stantive law’ while requirement that 
in signing an order of executory proc- 
ess judge must have before him au- 
thentiec evidence of transfer of the 
mortgage note by endorsement when- 
ever note is not made payable to 
order of maker and by himself en- 
dorsed is ‘adjective’ or ‘procedural 
law’, and legislature did not intend 
in passing Negotiable Instrument Law 
to supersede, amend or alter the Code 
of Practice relative to procedure in en- 
forcement of obligations. Act No. 64 
of 1904, §§ 380, 49, 51.—Brock v. Mes- 
sina, 200 So. 511. 

Va. The 1922 amendment to limita- 
tion statute excluding one year from 
the death of any party from the com- 
putation of the 20-year period for the 
enforcement of a deed of trust or 
mortgage did not affect the period of 
limitation within which a deed of 
trust securing an _ obligation which 
matured in 1917, might. be enforced, 
since the provisions of that statute as 


amended are not’ retroactive. Code 
1936, §§ 6, 5827.—Boggs v. Fathetly, 
13 S.B.2d 298. 


§ 1506 

Mo. Suits authorized by statute to 
foreclose mortgages in excess of $50 are 
at law, unless some question for equity 
court arises. Rev.St.1939, § 3447, Mo. 
St.Ann. § 3060, p. 1890.—Nodaway 
County v. Alumbaugh, 153 S.W.2d 74. 

§ 1508 

Cal. An action for foreclosure of a 
deed of trust is equitable in character 
and the court may exercise its broad 
powers to grant appropriate relief.— 
Cummins y. Bank of America N, T. & 
8. A, 112° P20 5.93, 1-7, ,Cal-2d. 846. 

Il.App. The jurisdiction of equity 
over mortgage foreclosures is general 
and one of its constitutional powers, 
but equity’s power to render deficiency 
judgment exists by virtue of a statute 
extending its jurisdiction, so that 
court having jurisdiction over mort- 
gage foreclosure would not necessarily 
have power to enter deficiency judg- 
ment against party defendant over 
whom court had jurisdiction in per- 
sonam, Smith-Hurd Stats. ec. 95, § 17. 
—Sehnur v. Bernstein, 32 N.E.2d 677, 
809 Ill.App. 90. 

Mo. A school fund mortgage foreclo- 
sure suit by county against deceased 
mortgagor’s heir and purchaser of 
mortgaged property at previous fore- 
closure sale was properly brought on 
equity side of court, though mortgage 
was for over $50, as statute authorizing 
foreclosure of mortgages in excess of 
such sum provides for suit ‘‘against the 
mortgagor”. eg St.1939, § 3447, Mo. 
St.Ann. § 30 iD: 1890.—Nodaway 
County v. Leena 153 S.W.2d 74. 


§ 1509 

N.J. Where one who was in the posi- 
tion of a mortgagee, instead of filing a 
bill in the usual form to foreclose, 
filed a bill to quiet title, based on a 
deed and mortgage agreement which to- 
gether constituted a mortgage, and de- 
cree pro confesso and final decree were 
entered in the ordinary course, the pro- 
ceedings were tantamount to a “strict 
foreclosure’, and barred any previous 
equity of redemption by those who exe- 
euted the deed and option agreement. 
N.J.S.A. 2:76-2 et seq.—Steffel v. Griss- 
ler, 19 A.2d 798, 129 N.J.Hq. 425. 

§ 1512 

-Pa.Com.Pl. Title to property cannot 
be determined on a scire facias sur 
mortgage.—Federal Land Bank y. Has- 
kell, 22 Erie 178. 


engi state, andl also qbtained acai 
tion against mortgagor’s ed jurisdic: 
grantee, who did not assume mortgage > 
or become liable for any portion of 
debt secured, by publication of sum. 
mons, statute declaring conveyance of 
realty void as against subsequent bona 
fide purchaser or mortgagee, whose — 
conveyance is first duly recorded, was — 
inapplicable, though defendants Failed _ 
to record such grantee’s deed recon- 
veying land to original owners. oe 
mone Tene 1214.—Ridgway v. Salrin, 


§ 1529 

Cal. Where eentenet with enw 
loan to construct a dwelling, to pe 
sured under National Housing rs salle 
quired bank to procure writte 

thorization from plaintiffs prior to make 
ing progress payments to contracto 
bank’s failure to procure plaintiffs’ | 

or written authorization precluded 
from foreclosing either for full amo 
allegedly due under deed of trust 
for aggregate of progress payments ac 
tually made, but court, in exercise « 
its equitable powers, would allow ank 
to recover to extent that sums a : 


the construction work. 
1701.—Cummings vy. Bank of America Ne 
Tr& SvAL, 112 P2593" 17 Cal.2d 84 ve 

Fla. A ‘mortgagor in possession o 
mortgaged property under a deed wit 
full warranty of title, where there ae 7 
been no eviction, actual or construct 
or fraud or insolvency on the part 
the mortgagee, cannot set up an 0 
standing title or breach of covenant as 
a defense to a bill of foreclosure f 
unpaid purchase money Knapp 
Fredricksen, 1 So.2d 181. 

Fla. The payment of the sect F 
mortgage note of a series executed by 
the grantor, such payment being made ~ 
by the assuming grantee, a married — 
woman, after the collapse of the 1 
land boom, was consideration for the 
mortgagee’s agreement to cancel the 
third and last note of the series, and 
hence cancellation should have been de 
creed, and a decree of foreclosure w 
aan v. Mering, 2 So.2 


Idaho. 
procured 
payment of a real estate mortgage, 
agreeing in consideration therefor to 3 
pay the balance due, which was com. 
puted and represented by five interest 
notes signed by the grantee, and f 
ther agreed that mortgage securing 
the debt, validity of which was there-_ 
by acknowledged, should remain_ ot! 
erwise in full force, equity could n 
in good conscience allow recovery on 
the mortgage to be defeated, after 
mortgagor’s grantee, as a result of the 
extension agreement, had been enabled 
to occupy and use the property for 
proximately nine years while mort a- 
gee, who did not take a_ deficie cy 
judgment, paid all the taxes and y - 

ae 


ter assessments levied against 
mortgaged real _.estate—Union Cent. 
Life Ins. Co. v. Nielson, 114 P.2d 252. 


La.App. Where suit against heirs 
on mortgage note executed by ancestor — 
and to foreclose mortgage was brought 
by original holder and owner of note, 
heirs could set up any defenses guch 
as want or partial failure of considera- 
tion. Act No. 64 of 1904, § 28— 
eee v. Hollister’s Heirs, 197 So. 


N.Y¥.App.Div. Where owner of equity 
of redemption took title to premises 
subject to mortgage which was being 
foreclosed, and he and codefendant had 
executed an estoppel certificate and an 
estoppel affidavit to effect that mort- 
gage being foreclosed was a valid first 
lien on property affected, and that such 
defendants knew of no defect in title 
or of any defense to foreclosure of 
mortgage, defendants failed to estab- 
lish any defense in foreclosure action. 
—Pink v. Seaman, 27 N.Y.S.2d 547, 
262 App.Div. 797. 


§ 1534 


§ 1534 4 

N.Y.App.Div. Where deficiency judg- 
ment was not sought in action to fore- 
close mortgage, the granting of mo- 
tion to strike out counterclaims, for 
money due and unpaid for professional 
services allegedly rendered a _ con- 
siderable time before delivery of mort- 
gage, without prejudice to bringing of 
another action and the granting of 
summary judgment, was proper exer- 
cise of discretion. Civil Practice Act, 
§ 262; Civil Practice Rules, rules 109, 
113._Smyth v. McDonogh, 22 N.Y.S. 
2d 681. 


§ 1535 
N.Y.App.Div. The legal representa- 
tive of joint obligor, who died after 
commencement of foreclosure action 


but before he was served with process, 
was not a “proper party” defendant.— 
Grossman v. Perlmutter, 25 N.Y.S.2d 
525, 261 App.Div. 935. j 

Tex.Civ.App. Where court acquired 
jurisdiction of parties in suit to fore- 
close deed of trust lien during the 
lifetime of mortgagor, suit did not 
abate by reason of mortgagor’s death, 
and court properly required mortga- 
gor’s administrator to appear and de- 
fend. Vernon’s Ann.Civ.St. art. 2080. 
—Clarke v. Gauntt, 149 S.W.2d 193, er- 
ror granted. 

§ 1543 


D.C.Cal. Where mortgagee, who was 
in possession of the mortgaged: prop- 
erty * pursuant to agreement between 
the parties, petitioned for order set- 
tling its account and authorizing trust 
deed foreclosure, and amount in dis- 
pute, which was determined by order 
settling the account, was_ substantial 
and might affect the ability of the 
debtor to redeem her property by ten- 
dering the amount due, and a decision 
which would make leave to foreclose 
dependent on finality of accounting or- 
dered might work hardship on mortga- 
gee, the mortgagee was enjoined from 
instituting foreclosure proceeding for 
period of 60 days, after which time 
the application for leave to foreclose 
might be renewed.—In re Campbell, 35 
F.Supp. 100. 

Towa. Where order of continuance 
was made under the moratorium act in 
action for foreclosure of second mort- 
gage, but no order of continuance was 
entered in action for foreclosure of the 
first mortgage, court properly ordered 
that balance of net income in hands of 
conservator, after payment of taxes, in- 
surance, and upkeep, should be applied 
on the second mortgage. Acts 46th 
Gen.Assem., c¢. 182.—Equitable Life 
Assur. Soc. of U. S. v. Arends, 298 N. 
W. 799, 230 Iowa 822. 

Where order of continuance under the 
moratorium act was made in action to 
foreclose second mortgage, but not in 
action to foreclose first mortgage, but 
certain of the income was applied to 
the first mortgage before entry of or- 
der of continuance, the first mortgagee 
had the right to apply such voluntary 
payment on its first mortgage. Acts 
45th Gen.Assem., c¢. 182.—KEquitable 
Life Assur. Soc. of U. S. v. Arends, 298 
N.W. 799, 230 Iowa 822. 

The fact that second mortgagee dis- 
missed its application for the appoint- 
ment of a receiver under its mortgage 
in foreclosure proceedings did not en- 
title holder of third mortgage to have 
money in hands of conservator applied 
on third mortgage, where claim of sec- 
ond mortgagee was under the mora- 
torium act. Acts 45th Gen.Assem., c. 
182.—Equitable Life Assur. Soc. of U. 
8.V: Arends, 298 N.W. 799, 230 Iowa 
822. 

N.Y. The moratory statute author- 
jzing foreclosure unless “surplus” from 
mortgaged premises as therein defined, 
for six-month period involved, is paid 
over to mortgagee in reduction of prin- 
cipal does not impose on the last record 
owner who was not on the bond and 
who has not assumed its obligations, 
personal liability to pay to mortgagee 
amount of surplus over and above tax- 
es, interest, and carrying charges pro- 
duced during a six months period. 
Civil Practice Act, § 1077-c—In re 
Chase Nat. Bank of City of New York, 
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28 N.B.2d 868, 288 N.Y. 350, affirming 
in part and reversing in part Applica- 
tion of Chase Nat. Bank of City of New 
York, 20 N.Y.S.2d 656, 259 App.Div. 
864, reversing 20 N.Y.S.2d 657, 259 
App.Div. 865, appeal granted 20 N.Y. 
S.2d 665, 259 App.Div. 877, reversing 
In re Chase Nat. Bank of City of New 
York, 20 N.Y.S.2d 656, 259 atk oes 
865, appeal denied 20 N.Y¥.S.2d 666, 259 
App.Div. 877. 

The plain intent of the moratory 
statutes is to protect property owners 
from foreclosure of mortgages exist- 
ing as of July 1, 1932. Civil Practice 
Act, §§ 1077-a to 1077-c.—In re Chase 
Nat. Bank of City of New York, 28 
N.E.2d 868, 283 N.Y. 350, affirming in 
part and reversing in part Application 
of Chase Nat. Bank of City of New 
York, 20 N.Y.S.2d 656, 259 App.Div. 
864, reversing 20 N.Y.S.2d 657, 259 
App.Diy. 865, appeal granted 20 N.Y. 
S.2d 665, 259 App.Div. 877, reversing 
In re Chase Nat. Bank of City of New 
York, 20 N.Y.S.2d 656, 259 App.Div. 
865, appeal denied 20 N.Y.S.2d 666, 259 
App.Div. 877. 

Under the moratory statute authoriz- 
ing foreclosure unless “surplus” from 
mortgaged premises as therein defined, 
for six-month period involved, is paid 
over to mortgagee in reduction of prin- 
cipal, the last record owner of mort- 
gaged premises was not entitled to be 
eredited with interest on a purchase 
money mortgage which was a third 
mortgage, and which it executed in fa- 
vor of a prior owner after July 1, 1932, 
since, if the interest on such mortgages 
was to be deductible in determining 
Surplus, then rights of mortgagees 
holding superior liens would be im- 
paired. Civil Practice Act, §§ 1077-c, 
1077-g.—In re Chase Nat. Bank of City 
of New York, 28 N.H.2d 868, 283 N.Y. 
350, affirming in part and reversing in 
part Application of Chase Nat. Bank of 
City of New York, 20 N.Y.S.2d 656, 
259 App.Div. 864, reversing 20 N.Y.S.2d 
657, 259 App.Div. 865, appeal granted 
20 N.Y.S.2d 665, 259 App.Div. 877, re- 
versing In re Chase Nat. Bank of City 
of New York, 20 N.Y.S.2d 656, 259 App. 
Div. 865, appeal denied 20 N.Y.S.2d 
666, 259 App.Div. 877. 

Under the moratory statute authoriz- 
ing foreclosure unless ‘surplus’ from 
mortgaged premises as therein defined, 
for six-month period involved, is paid 
over to mortgagee in reduction of prin- 
cipal, social security and unemployment 
insurance taxes should be deducted on 
proper proof of the expenditure. Civil 
Practice Act, § 1077-c—In re Chase 
Nat. Bank of City of New York, 28 
N.E.2d 868, 283 N.Y. 350, affirming in 
part and reversing in part Application 
of Chase Nat. Bank of City of New 
York, 20 N.Y.S.2d 656, 259 App.Div. 
864, reversing 20 N.Y.S.2d 657, 259 
App.Div. 865, appeal granted 20 N.Y.S. 
2d 665, 259 App.Div. 877, reversing In 
re Chase Nat. Bank of City of New 
York, 20 N.Y.S.2d 656, 259 App.Div. 
865, appeal denied 20 N.Y.S.2d 666, 259 
App.Div. 877. 

The moratory statute relating to dis- 
position of surplus on foreclosure of a 
mortgage does not impose personal lia- 
bility for the amount of the surplus 
against a prior owner of the realty. 
Civil Practice Act, § 1077-c—In re 
Chase Nat. Bank of City of New York, 
28 N.H.2d 868, 283 N.Y. 350, affirming 
in part and reversing in part Appli- 
cation of Chase Nat. Bank of City of 
New York, 20 N.Y.S.2d 656, 259 App. 
Div. 864, reversing 20 N.Y.S.2d 657, 
259 App.Div. 865, appeal granted 20 
N.Y.S.2d 665, 259 App.Div. 877, re- 
versing In re Chase Nat. Bank of- City 
of New York, 20 N.Y.S.2d 656, 259 App. 
Div. 865, appeal denied 20 N.Y.S 2d 
666, 259 App.Div. 877. 

The relation between the last record 
owner of mortgaged realty and the pri- 
or owner, both of which were corpora- 
tions, was not required to be deter- 
mined in proceeding by trustee, to 
compel payment over of surplus in- 
come from the mortgaged realty, ir- 
respective of whether, as contended 
by the trustee, prior owner was the 
alter ego of the last owner, since, if 


“the trustee was correct, any judgment — 
obtained against the last owner could — 
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be enforced against the prior owner on 
proof which would warrant. disregard- 
ing corporate entity. Civil Practice 
Act, § 1077-c.—In re Chase Nat. Bank 
of City of New York, 28 N.E.2d 868, 
283 N.Y. 350, affirming in part and 
reversing in part Application of Chase 
Nat. Bank of City of New York, 20 N. 
Y.S.2d 656, 259 App.Div. 864, revers- 
ing 20 N.Y.S.2d 657, 259 App.Div. 865, 
appeal granted 20 N.Y.S.2d 665, 259 
App.Div. 877, reversing In re Chase 
Nat. Bank of City of New York, 20 
N.Y.S.2d 656, 259 App.Div. 865, appeal 
denied 20 N.Y.S.2d 666, 259 App.Div. 


The moratory statute authorizing 
foreclosure unless “surplus” from mort- 
gaged premises as therein defined, for 
six-month period involved, is paid over 
to mortgagee in reduction of principal 
does not authorize a surplus money 
application for a period of less than 
Six months. Civil Practice Act, 
1077-c.—In re Chase Nat. Bank of City 
of New York, 28 N.H.2d 868, 283 N.Y. 
350, affirming in part and reversing in 
part Application of Chase Nat. Bank of 
City of New York, 20 N.Y.S.2d 656, 259 
App.Div. 864, reversing 20 N.Y.S.2d 
657, 259 App.Div. 865, appeal grants 
20 N.Y.S.2d 665, 259 App.Div. 877, re- 
versing In re Chase Nat. Bank of City 
of New York, 20 N.Y.S.2d 656, 259 
yeas 865, appeal denied 20 N.Y.S.2d 
666, 259 App.Div. 877. 

The moratory statute authorizing 
foreclosure unless “‘surplus” from mort- 
gaged premises as therein defined, for 
six-month period involved, is paid over 
to mortgagee in reduction of princi- 
pal does not permit entry or docket- 
ing of money judgment against last 
record owner in favor of mortgagee, 
where owner fails to comply with 
provisions of an order granted un- 
der the statute, specifying amount 
which the last record owner was di- 
rected to pay in reduction of past-due 
principal of the mortgage, so as to 
permit enforcement of such purported 
judgment by supplementary proceed- 
ings under article of the Civil Prac- 
tice Act dealing with proceedings sup- 
plementary to judgment. Civil Prac- 
tice Act, § 773 et seq.; § 1077-c—In 
re Chase . Bank of City of New 
York, 28 N.B.2d 868, 283 N.Y. 350, 
affirming in part and reversing in part 
Application of Chase Nat. Bank of City 
of New York, 20 N.Y.S.2d 656, 259 


_App.Div. 864, reversing 20 N.Y.S.2d 
657, 259 App.Div. 865, appeal granted 
20 N.Y.S.2d 665, 259 App.Div. 877, re- 


versing In re Chase Nat. Bank of City 
of New York, 20 N.Y.S.2d 656, 259 App. 
Diy. 865, appeal denied 20 N.Y.S.2d 666, 
259 App.Div. 877. 


N.Y.App.Div. A mortgagor’s profits 
from various businesses conducted on 
mortgaged premises should not be tak- 
en as reflecting the income produced 
within the purview of moratory statute 
authorizing foreclosure unless payment 
of surplus over and above taxes, inter- 
est and carrying charges is made to 
mortgagee to apply on past-due prin- 
cipal during the six-month period in- 
volved, but net rents actually received 
should be adopted as the true index of 
income. Civil Practice Act, § 1077-c. 
—EEbling Brewing Co. v. Rubel G@orpo- 
natlom, 23 N.Y.S.2d 998, 260 App.Div. 


Where brewery lease of mortgaged 
premises provided for rental out of an- 
nual profits, one-half the yearly figure 
rather than a six months’ figure should 
be accepted in proceeding under mora- 
tory statute authorizing foreclosure un- 
less payment of surplus over and above 
taxes, interest, and carrying charges 
is made to mortgagee to apply on the 
mortgage during the six-month period 
involved, Civil Practice Act, § 1077-c. 
—Hbling Brewing Co. v. Rubel Corpo- 
TethOm, 23 N.Y.S.2d 998, 260 App.Div. 


In proceeding under moratory statute 
authorizing foreclosure unless payment 
of surplus over and above taxes, in- 
terest, and carrying charges is made to 
mortgagee to apply on the mortgage | 

\ 


hake 


‘ 


mortgage executed October 1, 1928. 
Civil Practice Act, 
Brewing Co. y. Rubel Corporation, 
23 N.Y.S.2d 998, 260 App.Div. 744. 
The moratorium laws were enacted 
for benefit of and to protect owners of 
real property.—Ebling Brewing Co. v. 
Rubel Corporation, 23 N.Y.S:2d 998, 


260 App.Div. 744. 


The word “interest” in moratory 
statute authorizing payment of surplus 
over and above taxes, interest and 
carrying charges, to mortgagee to ap- 
ply on past-due principal during the 
six-month period involved, was used 
generally, and interest on bona fide 
junior mortgages executed prior to 
July 1, 1932, should not be excluded 
in computing payments to mortgagee. 
Civil Practice Act, § 1077-c.—Wbling 
Brewing Co. v. Rubel Corporation, 23 
N.Y.S.2d 993, 260 App.Div. 744. 

N.Y.App.Div. In a _ proceeding by 
the trustee of a mortgage under the 
statute authorizing an order directing 
the payment of surplus income toward 
the reduction of past due principal 
of the mortgage, the trustee’s applica- 
tion for an inspection of the records 


_and data of the owner of the mort- 


gaged premises was properly granted, 
except that the date “June 30th” there- 
in should be changed to “July 25th’. 
Civil Practice Act, § 1077-c.—Mortgage 
Corporation of New York vy. Penzance 
Holding Co., 24 N.Y.S.2d 343, 260 App. 
Div. 1042. 

As regards the propriety of allowing 
the trustee of a mortgage to inspect 
the records and data of the owner of 
the mortgaged premises, proper ad- 
justments of receipts and disburse- 
ments may be made at the time appli- 
cation, if any, is made for payment of 
claimed surplus income toward the re- 
duction of past due principal of the 
mortgage. Civil Practice Act, § 1077-c. 
—Mortgage Corporation of New York v. 
Penzance Holding Co., 24 N.Y.S.2d 343. 
260 App.Div. 1042. 


N.Y.App.Div. A surety on bond of 
injunction which restrained bank from 
proceeding with mortgage foreclosure 
action was not liable for damages sus- 
tained by bank’s grantee which ac- 
quired the property covered by injunc- 
tion after injunction was issued, since 
under statute providing that injunc- 
tion bond shall cover damages sus- 
tained by third persons, the relation- 


“ship enumerated must exist at time 


bond is given as distinguished from 


rights acquired by subsequent transfer. 


Civil Practice Act, § 895.—Benguiat v. 
Gotham Nat. Bank of New York, 24 


N.Y.S.2d 836, 261 App.Div. 199. 


Where after surety executed bond 
for injunction restraining bank from 


proceeding with mortgage foreclosure 


action, bank conveyed property cover- 
ed by injunction, and thereafter, on, 
appeal from judgment dismissing the 
complaint without prejudice, injunc- 
tion was continued on condition that 
an additional bond should be filed in 
same amount and such bond was filed 
by the surety, surety was not liable 
on such bond for damages sustained by 
bank’s grantee on ground that grantee 
was the “real party in interest,’ it ap- 
pearing that after transfer of property 
bank did not cease to exist but re- 
tained some assets and also retained 
control over the action as well as other 
litigation, and bank was awarded dam- 
ages occurring subsequent to time such 
bond was given. Civil Practice Act, 
§ 895.—Benguiat v. Gotham Nat. Bank 


§ 1077-c.—-Ebling’ 


mortgaged property during “the six 
months prior to the application shall 
have produced a surplus”, the parties 
may arrange for an examination of 
owner’s books out of court, though no 
procedure is set up in statute for such 
an examination other than in~ court. 
Civil Practice Act, § 1077-c.—Applica- 
tion of Title Guarantee & Trust Co., 
25 N.Y.S.2d 656, 261 App.Div. 438. 

The statute permitting order direct- 
ing payment of surplus in reduction 
of principal if it appears to satisfac- 
tion of court that mortgaged property 
during “the six months prior to the 
application shall have produced a sur- 
plus” cannot be construed so as to 
permit either owner of mortgaged prop- 
erty or mortgagee to select an arbi- 
trary period of six months to suit its 
own purpose. Civil Practice Act, § 
1077-c.—Application of Title Guaran- 
tee & Trust Co., 25 N.Y.S.2d 656, 261 
App.Div. 438. ‘ 

Under statute permitting order di- 
recting payment of surplus in reduc- 
tion of principal if it appears to satis- 
faction of court that mortgaged prop- 
erty during ‘‘the six months prior to 
the application shall have produced a 
surplus”, where owner of mortgaged 
premises and mortgagee arranged to 
have regular examinations of owner’s 
books out of court every six months, 
and demand was made by mortgagee 
in August, 1940, to examine books for 
period ending July 31, 1940, but ex- 
amination was delayed until September 
23, 1940, to suit owner’s convenience, 
and thereafter, upon a dispute arising 
as to existence of a surplus for such 
period, mortgagee made prompt appli- 
cation to court, court in settling dis- 
pute would consider same period which 
parties considered in their examination 
out of court. Civil Practice Act, § 
1077-c.—Application of Title Guarantee 
& Trust Co., 25 N.Y.S.2d 656, 261 App. 
Div. 438. 

N.Y.App.Div. In statutory proceed- 
ing to have surplus income paid over 
to mortgagee, interest paid on bona 
fide junior mortgage executed before 
July 1, 19382, and not shown to be in- 
valid, was a proper charge and deduc- 
tible from the income. Civil Practice 
Act, § 1077-c—In re Application of 
Dollar Sav. Bank of City of New York, 
27 N.Y.S.2d 284, 262 App.Div. 707. 

N.Y.Sup. A charge of $600 per year 
paid to managing agent’s assistant who 
spent every day except Sunday at 
mortgaged premises, executed leases of 
apartments, supervised repairs and 
purchases, and made all payments 
from her office, was a reasonable and 
justifiable “carrying charge” properly 
deductible under statute providing for 
payment over to mortgagee of surplus 
income of mortgaged premises. Civil 
Practice Act, § 1077-c.—Application of 
Metropolitan Life Ins. Co., 21 N.Y.S. 
2d 261, 174 Mise. 885. 

A charge of $120 for accounting at 
the rate of $10 per month for the pur- 
pose of preparing necessary reports 
and keeping records of operations of 
mortgaged premises was a reasonable 
and necessary “carrying charge’ prop- 
erly deductible under statute provid- 
ing for payment over to mortgagee of 
surplus income of mortgaged premises. 
Civil Practice Act, § 1077-c.—Applica- 
tion of Metropolitan Life Ins. Ce., 21 
N.Y.S.2d 261, 174 Mise. 385. 

Where two applications under stat- 
ute providing for payment over to 
mortgagee of surplus income of mort- 
gaged premises each related to a six 
months’ period, only one-half of items 
for salary of managing agent’s assist- 
ant for one year and for an accounting 
for one year should have been added 
to each surplus of income in computing 
surplus. Civil Practice Act, § 1077-c.— 
Application of Metropolitan Life Ins. 
Co., 21 N.Y.S.2d 261, 174 Misc. 385. 

Interest paid on a valid junior mort- 
gage is a proper charge against the 
income of mortgaged premises under 


aN We IO) es 
the moratorium statute. 


authorized such an order against a 
Synagogue. - Civil Practice Act, § 1077- 
e.—In re Kings Highway Sav. Bank, 


A 4 a ee “3 
i ; §1 4, 
e. Civil Practice 
olita ite ins, fh L824) . 
Wid, MisetiS86.s00 ana zi 
In absence of an 


Beate i 


interest due on the junior mortgage ~ 
and to consent to its use for proper 
maintenance and upkeep of the mort-— 
gaged premises, the effect of which is 
to enhance the value of the premises 
and the security of the mortgage lien. 
Cyl es ee § Tiare age A 
ion 0 etropolitan Life Ins. Co., 

N.Y.S.2d 261, 174 Mise, 385. take 


N.Y.Sup. Provision of mortgage 
moratorium statute permitting appli- 
cation by order of court of surplus 
income from mortgaged properties to- — 
ward reduction of principal indebted- - 
ness indicates legislative intent to 
make statute applicable to income-pro- 


' 
pl 


cre pavers Joe to a mort- 
ge. ivi ractice Act, §§ 1077-a, 
1077-c, 1077-g—Delaware & Hudson © 


Co. v. Utica, C. & B. R. Co., 21 N.Y.S. 
2d 410, 174 Mise. 403, affirmed 20 N. 
Bae 1012, appeal granted 21 N.Y.S.2d 


All mortgages not expressly excepted 
from mortgage moratorium statute are © 
within purview of the statute. 
Practice Act, §§ 1077-a, 1077-g.—Dela-_ 
ware & Hudson Co. v. Utica, C. & B. 
R. Co., 21 N.Y.S.2d 410, 174 Mise. nba 


Q 


affirmed 20 N.Y.S.2d 1012, appe 
granted 21 N.Y.S.2d 393. ‘ 
Purpose of mortgage moratorium 


statute was to prevent a sale or foresay 
closure of realty at a time when there 
was no market for realty and no op- 
portunity for refinancing. Civil Prac- 
tice Act, §§ 1077-a, 1077-b, 10 
1077-g.—Delaware & Hudson Co. Vv. 
Utica, C. &- Bi.) Rs\-Co:, :21y0NYeSc0neaee 
410, 174 Misc. 403, affirmed 20 INEM GIS 
2d 1012, appeal granted 21 NAS 
393. “ is 
N.Y.Sup. The reason for the enact- 
ment of the section of the Civil Prac- — 
tice Act authorizing an order direct- 
ing the owner of mortgaged premises 
to produce for inspection all records 
and data relating to income and dis- 
bursements for the preceding si 
months was to prevent the owner 0 
property from making a_ profit from — 
the use thereof and- diverting it to his 
own use, leaving the mortgagee unable 
to enforce his security while the owner 
enjoyed the excess income from the 
property. Civil Practice Act, § 1077-c. 
—In re Kings Highway Sav. Bank, 21 
N.Y.S.2d 535, 174 Misc, 995, affirmed — 
Application of Kings Highway Sav. — 
Bank, 18 N.Y.S.2d 1008, 258 App.Div. 
1075. ca ee ha, 
The section of the Civil Practice Act : 
authorizing an order directing the 
owner of mortgaged premises to pro- 
duce for inspection all records an 
data relating to income and disburse- 
ments for the preceding six months 


21 N.Y.S.2d 535, 174 Mise. 995, affirmed 
Application of Kings Highway Sav. 
Pape, 18 N.Y.S.2d 1008, 258 App.Div. 


N.Y.Sup. Where order had been en- 
tered directing respondent to pay a 
certain sum of money to petitioner as 
surplus income derived from operation 
of mortgaged premises, and in event 
of default for 30 days permitting peti- 
tioner to foreclose its mortgage on re- 
spondent’s property, and respondent 
did not pay petitioner, Rule of Civil 
Practice providing that an order di- 
recting payment of money may be 
docketed as a judgment did not au- 
thorize petitioner’s motion to resettle 
order so as to provide that county 
clerk docket it as a money judgment 
against owner of mortgaged premises, 
especially where it did not appear that 
owner was liable on bond, to secure 
payment of which mortgage was made. 
Rules of Civil Practice, rule 74; Civil 
Practice Act, § 1077-c.—In re Sterling 


§ 1543 


Bank & Trust Co. of New York, 21 
N.Y.S.2d 566. 


An order under statute concerning 
applications by persons having right 
to foreclose mortgages for an order 
directing payment of surplus income 
from mortgaged property to mortgagee 
to apply toward reduction of any 
past-due principal should not be util- 
ized as basis for a personal money 
judgment against owner of mortgaged 
property for part of principal of 
mortgage debt. Civil Practice Act, 
1077-c.—In re Sterling Bank & Trust 
Co. of New York, 21 N.Y.S.2d 566. 

Under statute concerning applications 

by persons haying right to foreclose 
mortgages for an order directing pay- 
ment of surplus income from mort- 
_ gaged property to mortgagee to apply 
toward reduction of any past-due prin- 
cipal, the only penalty intended for 
‘default in payment of a determined 
surplus, when ordered by the court, 
is the relaxation of the moratorium 
provisions contained in statute sus- 
pending foreclosure of mortgages for 
principal defaults. Civil Practice Act, 
§§ 1077-a, 1077-c.—In re Sterling Bank 
Sere Co. of New York, 21 N.Y.S.2d 
‘N.Y.Sup. Under statute permitting 
order directing payment of surplus in 
reduction of principal if it appears to 
- satisfaction of court that mortgage 
forfeiture during the six months pri- 
or to the application shall have pro- 
duced surplus, surplus may be reached 
only for specified period and not for 
any six months’ period preceding ap- 
plication. Civil Practice Act, § 1077-c. 
—In re Mortgage Corporation of New 
. York, 25 N.Y.S.2d 77,175 Mise. 958. 
Under statute suspending actions on 
mortgages for principal default, if 
_ mortgagee suspects that there is sur- 
plus and owner refuses or delays ex- 
amination of his books, mortgagee may 


_ make his application and require own- 


' 


_ er to produce his records upon such 

application for inspection by mortga- 
gee and court, but it is necessary that 
he make his application for inspection 
_ returnable on the first day _succeed- 
ing the six months’ period. — Civil 
Practice Act, § 1077-c.—In re Mort- 
gage Corporation of New York, 25 
N.Y.S.2d 77, 175 Mise. 958. 


Under statute permitting order di- 
recting payment of surplus in reduc- 
tion of principal if it appears to satis- 
faction of court that mortgaged prop- 


erty during six months prior to the 


application shall have produced a sur- 
_ plus, mortgagee was entitled to in- 
tags and order to pay _ surplus. 
. Civil Practice Act, § 1077-c—In re 
_ Mortgage Corporation of New York, 
25 N.Y.S.2d 77, 175 Misc. 958, 

_ N.Y.Sup. The moratoria _ statutes, 
when read together, evince an intent, 
during emergency, to protect owner of 
mortgaged property from legal conse- 
quences incident to a default in pay- 
ment of principal and to suspend en- 
forcement of mortgagee’s legal rights, 
while preserving unchanged the princi- 
pal and interest payable at maturity of 
debt. Civil Practice Act, §§ 1077-a, 
1077-b, 1077-ce¢, 1077-d.— Tiernan 
Realty Co. y. Title Guarantee & Trust 
Co., 28 N.Y.S.2d 920, 176 Mise. 1071. 

. Ohio App. The provisions of the 
Best Mortgage Moratorium Act allow- 
ing a stay of foreclosure proceedings 
cannot be applied after a foreclosure 
sale has been consummated. Gen.Code 
§ 11588.—Holden v, Shutt, 29 N..2d 
167, 65 Ohio App. 37. 


§ 1551 

Cal.App. Generally, a mortgagor who 
has not disposed of his interest in mort- 
gaged premises is a “necessary party” 
to a suit for foreclosure and sale, even 
though no personal claim is asserted 
against him, but if mortgagor has 
transferred his interest in property to 
others and has no interest in or lien or 
claim upon property or demand secured, 
mortgagor is a “proper party” but not 
a necessary party, in foreclosure suit, 
unless mortgagee wishes a decree over 
against him for residue.—Johnson° y. 
oe Loan Corporation, 116 P, 
2 F 


\ 


Ls sy Te 
MORTGAGES 
‘Where mortgagor, 
mortgage on land to mortgagee, execut- 
ed a grant deed of land to a third party 
to secure a bail bond, and deed, al- 
though intended as a mortgage, was 
absolute on its face and was recorded 
before commencement of suit to fore- 
close mortgage, and mortgagee in fore- 
closure proceedings did not seek a de- 
ficiency judgment against mortgagor, 
the mortgagor was not a ‘necessary 
party” to foreclosure suit unless he re- 
tained some interest in or lien or claim 
upon property or demand secured, and 
mortgagee had actual notice thereof.— 
Johnson v. Home Owners’ Loan Cor- 
poration, 116 P.2d 167. F 

Fla. Generally, parties having an 
interest in mortgaged property antag- 
onistic or superior to interests of 
mortgagor and mortgagee are not 
“necessary parties” or “proper parties” 
to foreclosure proceeding.—Drawdy y. 
Lake Josephine Co., 1 So.2d 631. 

Neb. In mortgage foreclosure suit, 
only mortgagee, mortgagor, and those 
who acquired any interest from either 
of them after execution of mortgage are 
“necessary parties.’—Clements v. Doak, 
299 N.W. 505. 

Tex.Civ.App. To secure full relief by 
foreclosure of mortgage lien, all neces- 
sary parties should be brought into the 
suit.—Biggs vy. Southland Life Ins. Co., 
150 S.W.2d 149. 

Wash. The only proper parties to a 
foreclosure action are the mortgagor, 
the mortgagee, and those who have 
acquired any interest from either of 
them subsequent to the mortgage, but 
where one appears in a foreclosure 
action and voluntarily submits the 
question of paramount title for deter- 
mination, such person is bound by 
foreclosure decree and cannot in a 
subsequent action claim that his title 
as to the property covered by the 
mortgage was not litigated and deter- 
mined in foreclosure action.—Davis v. 
Starkenburg, 105 P.2d 64, 

§ 1557 

Neb. In mortgage foreclosure suit, 
only mortgagee, mortgagor, and those 
who acquired any interest from either 
of them after execution of mortgage are 
“necessary parties.”—Clements v. Doak, 
299 N.W. 505. . 


§ 1561 
D.C.Ill. Individual bondholders are 
not “proper parties” and are not en- 
titled to notice and have no right to 
intervene in foreclosure proceedings.— 
rene ton y. City of Sesser, 39 F.Supp. 


Cal.App. Under trust deed authoriz- 
ing holders of at least 25 per cent. of 
amount of notes, to bring foreclosure 
suit after complying with certain con- 
ditions precedent and providing that 
any suit should be maintained for the 
equal benefit of all holders of notes 
and that such rights may be enforced 
without the possession of the notes, 
the trial court, in the exercise of its 
equitable jurisdiction, had power to 
enforce the rights of holder of 25 per 
cent. of notes in his foreclosure suit 
with suitable provisions protecting the 


_rights of any other noteholders.—Kin 


y. Finch, 111 P.2d 711. 


§ 1562 
C.C.A.Puerto Rico. Under mortgage 
law of Puerto Rico, debtor is not a 
party in summary foreclosure proceed- 
ings.—Facundo v. Yabucoa Sugar Co., 
118 F.2d 1. 


8 1566 
Cal.App. A grantee of a mortgagor 
stands in mortgagor’s shoes, and a 


grantee whose deed is duly recorded is 
a “necessary party’’, that is, he must be 
made a party to a suit to foreclose 
mortgage in order to affect his interest, 
even though he takes subject to mort- 
gage, and without grantee’s presence ag 
party defendant to foreclosure suit, a 
decree of foreclosure of lien by a sale 
of his property would be a nullity.— 
Johnson v. Home Owners’ Loan Corpo- 
ration, 116 P.2d 167, 

La. In the case of a conventional 
mortgage on realty or chattels, owner 
of note can proceed against original 
debtor in foreclosure proceeding via 
executiva or via ordinaria and ignore 
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alienando clause in act of 1 
Folse yv. Dale, 2 So.2d 6, 197 La. ‘511. 

Mont. In foreclosure proceeding it 
was not incumbent on mortgagee to 
make claimants, who claimed mort- 
gaged premises under unrecorded grant 
from mortgagor, parties defendant. 
Rev.Codes 1935, _ 9467.—Akey _v. 
Great Western Building & Loan Ass’n, 
104 P.2d 10. 

Neb. In mortgage foreclosure suit, 
only mortgagee, mortgagor, and those 
who acquired any interest from either 
of them after execution of mortgage are 
“necessary parties.’—Clements v. Doak, 
299 N.W. 505. 5 

Tex.Com.App. In suit to foreclose 
mortgage or other lien, any person 
who, as subsequent purchaser or other- 
wise, acquires right of redemption, .or 
who, as holder of subordinate lien, is 
entitled to acquire such right, may be 
made a defendant so that judgment 
rendered therein will conclude him.— 
Pierson y. Pierson, 150 S.W.2d 788 
Bae Tex. 310, reversing 128 8.w.2d 

Tex.Civ.App. Where two trust deeds 
were issued at same time as parts of 
same transaction, and one trust deed 
was expressly made subordinate to the 
other, and notes secured by senior trust 
deed were made payable in Dallas 
County, in action on senior trust deed, 
the holders of junior trust deed were 
“necessary” parties, and venue was 
properly laid in Dallas County, not- 
withstanding land was located in an- 
other county, and holders of junior 
trust deed resided in yet another coun- 
ty. and despite their claim that first 
trust deed had been converted into a 
vendor’s lien. 
1995, subds. 5, 29a.—Biggs v. South- 
land Life Ins. Co., 150 S.W.2d 149. 

1576 

N.J.Ch. Heirs or devisees of one 
liable on a bond secured by a mort- 
gage are “proper parties’ and “neces- 
sary parties’ to an action to foreclose 
a mortgage, if a further proceeding for 
a deficiency arising on the foreclosure 
is to be instituted against them. N.J. 
S.A. 2:65-2.—Asher y. Hart, 14 A.2d 
781, 128 N.J.Eq,. 1. 


i i ce 
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§ 1584 

Ala, Where bill to foreclose a mort- 
gage, so far as a particular defendant 
who was not a party to the mortgage 
was concerned, was brought solely to 
enjoin the prosecution of an ejectment 
suit by that defendant, for the recov- 
ery of the possession of the lands de- 
scribed in the bill, and to quiet com- 


Vernon’s Ann.Civ.St. art. 


ct de non 
ortgage.— 


plainant’s title as against that defend- 
ant, and bill alleged. that complainant > 
was the owner of the lands, had legal - 


title thereto, and was 
thereof through his tenants, the bill 
was without equity in so far as that de- 
fendant was concerned and was, there- 
fore, demurrable——Tucker vy. Tucker, 1 
So.2d 369. 


Ark, 


in possession | 


A junior mortgagee has no au-. - 


thority to foreclose a prior mortgage ~ 


by mere process of making prior 
mortgagee a party defendant.—Carnes 
v. De Witt Bank & Trust Co., 147 S. 
W.2d 1002. 

Cal.App. Generally, a mortgagor who 
has not disposed of his interest in mort- 


gaged premises is a ‘‘necessary party” . 


to a suit for foreclosure and sale, even — 


though no personal claim is asserted 
against him, but if mortgagor has 
transferred his interest in property to 
others and has no interest in or lien or 
claim upon property or demand secured, 
mortgagor is a “proper party” but not 
a necessary party, in foreclosure suit, 


unless mortgagee wishes a decree over 


against him for residue.—Johnson vy, 

ome Owners’ Loan Corporation, 116 P. 
2d 167. 

Iil.App. Generally, holders of a 
mortgage cannot join a third party 
claimed to be liable for the mortgage 
debt with mortgagor as party defend- 
ant in action of foreclosure for purpose 
of obtaining judgment for deficiency 
against third party, except under ex- 
press statutory provision, or where the 
facts give equitable jurisdiction over 


agreement with mortgagee which was 
joint, and joint and several, the mort- 
gagee could sue one or more or all 
of the obligors.—Federal Land Bank 
of Omaha, Neb., v. Christiansen, 298 N, 
W. 641, 230 Iowa 537. 


§ 1585 
D.C.Ill. Individual bondholders are 
not “proper parties” and are not en- 
titled to notice and have no right to 
intervene in foreclosure proceedings.— 
sea ge cevive v. City of Sesser, 39 F.Supp. 
498 


The mere assertion that a trustee un- 
der a trust deed is partial or the 
characterization of a _ situation as 
fraudulent, collusive, and the like, is 
insufficient in the absence of allega- 
tions of fact themselves necessarily im- 
~ plying such partiality, fraud or collu- 
sion.—Angeyine v. City of Sesser, 39 F. 
Supp. 498. © 
There is no absolute right of inter- 
vention, and an individual bondholder 
should not be permitted to intervene 
in action by trustee to foreclose mort- 
gage unless a proper showing is made. 
—Angevine v. City of Sesser, 39 F.Supp. 


8. 
Where the rights of the parties had 
4 been fixed by decree of strict fore- 
closure of mortgage covering munici- 
pal water plant and time for appeal 
ad expired, it was too late for hold- 
er of certificates secured by trust deed 
to intervene and object to decree.— 
Peerrne vy. City of Sesser, 39 F.Supp. 


Fla. Where city had accepted an 
amount in full satisfaction, discharge 
and payment of city’s assessment and 

— tax liens against property, city had 
no claim to or interest in the prop- 
erty which would entitle it. to inter- 
vene in a subsequent suit to foreclose a 
mortgage on the property.—City of 
Lake Alfred vy. Hallock, 197 So. 392, 143 
Fla. 586. 

Fla. In suit to foreclose mortgage 
by those claiming to be assignees of 
the mortgage, trial court properly per- 
mitted the mortgagee to _ intervene, 
i, where petition for intervention alleged 
ea that mortgagee still owned the mort- 
gage and note secured by the mortgage, 
that the mortgage and note had been 
given to alleged assignees merely as 
security for a loan to the mortgagee, 
and that the mortgagee had been 
charged usurious interest. Comp.Gen. 
Laws 1927, § 6942.—Torreyson v. Dut- 
ton, 198 So. 796. 


/ 
. 


§ 1589 
; Ohio App. A mortgagee who proper- 
. ly bids in the premises at a sheriff’s 


sale on foreclosure becomes a party to 
the foreclosure action in the added 
; eapacity of a purchaser.—Holden v. 
Shutt, 29 N.H.2d 167, 65 Ohio App. 37. 


j § 1595 

4 D.C... Individual bondholders are 
' not “proper parties’ and are not en- 
titled to notice and have no right to in- 
tervene in foreclosure proceedings.— 
aap y. City of Sesser, 39 F.Supp. 


| Ark. In mortgage foreclosure suit, 
‘service obtained by warning order on 
mortgagor, shown without dispute to 
be nonresident when suit was begun, 
was proper in order to give court juris- 
diction over mortgaged property and 
mortgagor’s person for purpose of en- 
forcing mortgage lien.—Allison v. Bush, 
144 S.W.2d 1087. 
, Cal.App. Foreclosure of mortgage is 
proceeding in rem: against mortgaged 
property, so that personal service of 
summons on owner thereof within state 
is not required to confer jurisdiction 
and summons on nonresident defend- 
ant in foreclosure suit may be seryed 
by publication.—Ridgway v. Salrin, 105 
‘P.2d 1024. 
f Ill. If, as alleged in complaint of 
4 second mortgagee, the attempted serv- 
ice of notice on second mortgagee. by 
publication in suit to foreclose first 
mortgage was fraudulent in that sec- 


ate ; 

plaintiffs in the foreclosure suit had 
full knowledge of second mortgagee’s 
ownership of second mortgage security 
and where he resided, the foreclosure 
sale and proceedings in connection 
therewith were void as to second mort- 
gagee, conduct of plaintiffs in the 
foreclosure suit and of the purchaser 
constituting fraud, not only on the 
court, but on the holder of second 
mortgage security.—Callner v. Green- 
berg, 33 N.BH.2d 487, 376 Ill. 212, -re- 
versing 26 N.H.2d 675, 304 Ill.App. 501, 


transferred 23 N.H.2d 29, 372 I. 176. 


If, as alleged, the attempted service 
of notice on second mortgagee by pub- 
lication in suit to foreclose first mort- 
gage was fraudulent in that second 
mortgagee was wrongfully designated 
as unknown owner, though parties 
knew of his ownership of second mort- 
gage, equity gave second mortgagee 
the right of selecting any remedy avail- 
able.—Callner v. Greenberg, 33 N.W.2d 
437, 376 Ill. 212, reversing 26 N.H.2d 
675, 304 Ill. App. 501, transferred 23 N. 
H.2d 29, 372 Til. 176. 

La. Where note was secured by real 
estate mortgage, under executory proc- 
ess petition and note executed upon 
need not be filed in the court before 
the matter is presented: to the judge 
and his order secured authorizing is- 
suance of writ of seizure and sale.— 
Childs v. Pruitt, 200 So. 282, 196 La. 


866. 
§ 1604 

Idaho. In suit to foreclose mortgage, 
complaint held sufficient on general 
demurrer as stating sufficient facts to 
put defendants on their defense.— 
Hastern Idaho Loan & Trust Co. v. 
Blomberg, 113 P.2d 406. 

-J. Where mortgagee of lots sold 
to township for delinquent township 
taxes took an assignment of the tax 
sale certificate, thereby succeeding to 
the municipal lien which was prior to 
the lien of his mortgage, such lien 
was not an incumbrance which due 
pleading required should be set up in 
bill to foreclose mortgage. N.J.S.A. 
54:5-56.—North Jersey Holding Co. v. 
Snow, 19 A.2d 878, 129 N.J.Wq. 555. 

N.Y.Sup. In action to foreclose sec- 
ond mortgage on realty where only de- 
fault was in payment of installments on 
principal, a complaint alleging that 
public emergency existing when mora- 
torium statute was enacted did not 
exist when statute re-enacting and ex- 
tending moratorium was passed and 
that latter statute violated specified 
provisions of Federal Constitution, stat- 
ed a cause of action. Civil Practice 
Act, §§ 1077-a to 1077-g; . U.S.C.A. 
Const. art. 1, § 10; Amend. 14, § 1 
Kaelin v. Michelson, 26 N.Y.S.2d 944, 
176 Mise. 536. 

§ 1614 


rms 


- Ala. In mortgage foreclosure suit 


by mortgagee and assignee, bill alleg- 
ing that mortgage and all instruments 
collateral thereto were transferred and 
assigned by mortgagee, who retained a 
ten per cent. interest in indebtedness, 
sufficiently disclosed ownership of 
mortgage indebtedness by assignee, 
since it was unnecessary that bill dis- 
close such an assignment as would pass 
legal title in view of fact that mortga- 
gee and assignee were both parties to 
suit.—Swann v. Reconstruction Finance 
Corporation, 2 So.2d 770. 

Where bill in mortgage foreclosure 
suit was filed by mortgagee and as- 
signee of a portion of mortgage in- 
debtedness, it was unnecessary to al- 
lege that they or either of them was 
still the owner of mortgage indebted- 
ness when bill was filed:—Swann vy. 
Reconstruction Finance Corporation, 2 
$o0.2d 770 

Il.App. Where complaints in suits 
to foreclose trust deeds alleged that 
suits were brought by receiver of a 
bank, and copies of notes and trust 
deeds were attached to and made part 
of complaints which alleged that in- 
struments would be produced by re- 
ceiver in open court and that receiver 
was owner of principal note on which 
a balance was due and unpaid, and 
notes were produced by receiver at 


attacked on ground tha 


“petition merely sought judgment ee 
in 


Ries 


ial, decrees for receiver 


le 4 ciras 3 
by -# 


‘ ay 
oul 
failed to allege ownership -o 
ments, since production of note 
ceiver was “prima facie eviden 
receiver owned notes.—Albers v. | 
sel, 30 N.H.2d 765, 307 Ill.App 


544, 

. § 1624 ba hye ae 
Il.App. In suit to foreclose deed of 
trust securing notes, the defense that — 
plaintiff was not a holder in due 
course was sufficiently raised by an- 
swer in which assignments of not 
and their ownership by plaintiff wi 
denied. Smith-Hurd Stats. ¢«. 98, 
Aurora 
), 811 Ill.Ap 


reclosure ac 


Kan. In mortgage fo 
tion, answer which stated that qu ‘ 
claim deeds were executed by the — 
mortgagors to part of the mortgaged 
land, in consideration for certain cash, — 
mineral deeds and surface leases, an¢ 
stated that the mortgagee had agree 
that mortgage would be taken care o: 
did not state a defense to the action, 
in absence of any allegation t th 
transaction was entered into 
consideration of an agreement to 
cel and release the mortgage 4d 
Setchell v. Reed, 113 P.2d 1050, 
Kan. 818. ea 
Ky. In action on note and to 
force a mortgage by which note was ae 
cured, demurrer to answer was not — 
improperly sustained on the theory that 
an issue was made by the answer con- — 
cerning calculation of interest and that 
it was mortgagee’s duty to explain its 
method of calculating interest, where 


amount of note with five per cent 
terest from date as provided in 
note, and amount was admitted by th 
answer and no credits were claimed ex 
cept those given by the petitio 
the law itself prescribes the proper 
method of interest calculation—Tackett 

v. Home Owners’ Loan Corporation, — 
150° S.Wi2d. 229) 286° Ky388i aay 

§ 1626 F 


Utah. In foreclosure suit against — 
mortgagor, livestock company and a — 
bank, where all three defendants join-— 
ed in one answer without distinctio 
in defenses and facts pleaded were > 
sufficient to show that defense wa 
available to any one of the defendants 
answer was demurrable.—Stewart — 
Livestock Co. v. Ostler, 104 P.2d 63: 


§ 1699) ee 


in suit to foreclose senior mortgage, : 
a cross-bill is unnecessary, unless af- | 
firmative relief is sought, as foreclo 
sure of senior mortgage affords r 
to all subsequent incumbrancers, who 
have right, when parties defendant, to 
participate in distribution of surp 
proceeds of foreclosure sale.—Cowa 
Stoker, 115 P.2d 152 Bye f 
§ 1636 PR. Ay 
Cal. In mortgage foreclosure suit 
cross-complaint raising no _ iss 1 
to validity or priority of mortgage — 
over cross-complainant’s interest un- — 
der contract to purchase mortgaged 
property from certain defendants in 
foreclosure suit but merely re-alleging 
matters in dispute in companion case 
between cross-complainant and such | 
defendants and asking that foreclosure 
be postponed until after determination 
of the matters, was properly stricken 
as failing to state a cause of action, 
especially where cross-complainant had 
right to protect his interest by curing 
defaults and delinquencies leading to 
filing of foreclosure suit, but failed to 
do so.—Hayes v. Pierce, 104 P.2da 499. 
Fla. In suit to foreclose a construc- 
tion mortgage, amended answer, and 
counterclaim from which it could not 
be determined whether counterclaim- 
ant claimed a lien as a contractor or 
as a laborer, -or as both, or what 
amount, if any, was due, but which 
showed that any laborer’s lien which 
accrued in favor of claimant accrued 
after execution and recording of the 
mortgage and was, therefore, subordi- 
nate to mortgage lien, were properly 


§ 1646 


stricken, Acts 1935, ¢. 17097.—Con- 
nelly v. Cama Mortg. Co., 197 So. 5382. 
143 Fla. 629. 


vet, 8 1646 4 

Ala. A general denial of allegations 
of cross-bill seeking to foreclose al- 
leged mortgage in the form of a note 
and conyentional lien was insufficient 
to raise defenses urged in argument 
that note was not duly executed, that 
there was want of consideration, and 
“that note was ultra vires.—Maya_ Cor- 
ee eren vy. Smith, 199 So. 549, 240 Ala. 


Wash. Request, in prayer of com- 
plaint in foreclosure pvtoceeding, that 
purchaser at sale be let into possession 

f of the premises immediately upon con- 
firmation of the sale, did not tender an 
issue as to right to. possession during 
redemption period where such issue was 
not otherwise tendered by complaint.— 
State ex rel. White v. Douglas, 107 P. 


20 7593) 
§ 1648 
Tex.Ciy.App. In mortgagee’s action 

‘to foreclose a deed of trust covering a 
lot, which deed was on record at time 
of institution of action of trespass to 
try title by others who, on a disclaim- 
er filed by mortgagor, recovered judg- 
ment against mortgagor for title and 
possession of lot, wherein evidence sup- 
ported inference that title claimed by 
_guch others was a junior title, burden 
. rested on such others to allege and 

prove that they or those through whom 
they held took their title without ac- 
ia tual knowledge of mortgagor’s title— 
: O’Fiel v. First Nat. Bank of Beaumont, 
152 S.W.2d 475, error dismissed, judg- 
ment correct. 
Y § 1652 


Hi defense that maturity of the note se- 
-—s cured by mortgage had been extended 
4 was an affirmative defense and bur- 
<u den was on defendant to prove a valid 


and binding contract for extension of 
the note.—Blair v. Howard, 198 So. 80. 
"| In suit to foreclose mortgage, evi- 

dence was insufficient to show bind- 
ing contract for extension of note se- 
: eured by mortgage, where only consid- 
eration for extension was mortgagor’s 
promise to pay interest due on note 
and mortgage and to pay taxes and 
redeem tax sale certificates, since mort- 
gagor did not promise to do anything 
other than that which he was already 


BF 
a 
Fa pound to do.—Blair v. Howard, 198 So. 


as defendants in suit to foreclose trust 
' - deed parties who sought affirmative 
A relief by a counterclaim praying that 

a restrictive agreement, as a covenant 


/ 
: 


G running with the land, should be pro- 
- tected and that the decree should pro- 
.' vide that the sale should be subject 
; to the covenant, had burden of showing 
. that restrictive agreement was subject 
4 to the trust deed.—State Life Ins. Co. 


yi or 31 N.H.2d 375, 308 Ill.App. 
N.C. In mortgage foreclosure suit, 
burden was upon mortgagor to show 
that mortgagee caused timber to be 
4 eut from mortgaged premises and that 
; he was liable for proceeds of timber or 
. the fair market value thereof.—Brown 
v. Daniel, 13 §.H.2d 623, 219 N.C. 349. 


§ 1661 

Idaho. In suit against mortgagor’s 
grantee to foreclose a real estate mort- 
gage, original mortgage note, original 
mortgage and extension agreement 
signed and acknowledged by mortga- 
gor’s grantee, and four interest notes 
provided for in extension agreement 
and signed by mortgagor’s grantee 
were properly admitted as exhibits.— 
Union Cent. Life Ins. Co. v. Nielson, 
114 P.2d 252. 

Tex.Civ.-App. In action on note and 
for foreclosure of trust deed wherein 
defendants made no plea that land in- 
volved was their homestead, exclusion 
of testimony concerning defendants’ 
residence, marital and family status, 
and possession of land involved, which 
was offered for purpose of showing 
that all necessary parties were before 
the court, which was not an issue in 
controversy, was not error, Vernon’s 


Fla. In suit to foreclose mortgage, 


wh Uil.App. Plaintiff, which brought in 


' 
v 


MORTGAGES 
Ann.Civ,.St. arts. 3832, 3839; Vernon’s 
Ann.St.Const. art. 16, §§,50, 51.—Rob- 
erson v. Home Owners’ Loan _ Corpora- 


tion, 147 S.W.2d 949, error dismissed, 
judgment correct. ‘ 


70 

Cal. In action against bank for 
breach of contract for loan to construct 
a dwelling, to be insured under Nation- 
al Housing Act, in that bank made 
progress payments to contractor with- 
out plaintiffs’ written authorization as 
required by contract, wherein bank 
cross-complained for foreclosure of deed 
of trust, evidence failed to establish 
that plaintiffs ratified the payments. 
12 U.S.C.A, § 1701 et seq.i—Cummins v. 
Bank of America N. T. & S. A., 112 
P.2d 593, 17 Cal.2d 846. 

Cal.App. In action to foreclose trust 
deed to realty, evidence sustained find- 
ing that nominal title holder of realty 
subject to trust deed took title thereto 
as the nominee of corporation named 
as beneficiary in: trust deed and that 
conveyance was actually to such nomi- 
nal title holder, the corporate benefi- 
ciary, and the individual who was sub- 
stantial owner of such corporation.— 
Baumann vy. Harrison, 115 P.2d 530. 

Idaho. In action to quiet title and 
for penalty for failure to satisfy mort- 
gage, wherein defendant filed cross- 
complaint on mortgage, evidence held 
to sustain finding that plaintiffs were 
indebted to defendant for balance of 
installments due, taxes and outlay for 
bringing abstract up to date.—Platts v. 
Pacific First Federal Savings & Loan 
Ass’n of Tacoma, 111 P.2d 1093. 

Tex.Civ.App. In mortgagee’s action 
to foreclose a deed of trust covering 
a lot, which deed was on record at time 
of institution of action of trespass to 
try title by others who on a disclaim- 
er filed by mortgagor, recovered judg- 
ment against mortgagor for title and 
possession of lot, evidence showed that 
on date mortgagor executed deed of 
trust, title was in mortgagor and. not 
in such others, and hence mortgagee 
was entitled to foreclosure—O’Fiel vy. 
First_ Nat. Bank of Beaumont, 152 S.W. 
2d ig error dismissed, judgment cor- 
rect. 


§ 1674 

La.App. The Negotiable Instrument 
Law does not change requirements 
that executory process cannot issue 
on a mortgage note in hands of a 
third person payable to order of a 
specific named payee without authentic 
evidence of endorsement and transfer 
of the note and its accessory, the 


mortgage. Act No. 64 of 1904, §§ 30, 
ret 51.—Brock v. Messina, 200 So. 


An order of seizure and sale of a 
mortgage note which was payable to 
bank and which was sued on by state 
bank commissioner as liquidator of a 
bank to which note was transferred 
was issued without sufficient authentic 
evidence where no authentic evidence 
was furnished of transfers of note by 
payee or endorser and by subsequent 
payees or endorsers. Act No. 64 of 
1904, §§ 30, 49, 51.—Brock y. Messina, 
200 So. 511. 


§ 167 

Cal.App. Evidence sustained judg- 
ment decreeing cancellation of written 
assignment of note and mortgage and 
foreclosure of the mortgage which was 
executed to secure loan made by the 
mortgagee to the mortgagor who was 
a very close friend of the mortgagee 
with whom mortgagor had apparently 
discussed marriage, on ground that 
because of “confidential relation” be- 
tween the parties, the mortgagee relied 
on false representations of the mortga- 
gor at time of execution of assignment 
of note and mortgage to effect that 
mortgagor would concurrently execute 
a new note and mortgage upon other 
FOR Et Wi rrgente v. Hartman, 111 P.2d 


Fla. Evidence showing that mort- 
gage to third party was cancelled by 
decree of court did not excuse nonpay- 
ment of purchase-money mortgage on 
ground that land conveyed was inecum- 
bered by a mortgage to third party 
and that vendor failed to convey mer- 


“and 


AS? 


S 
ifs 


z ae ay Ly ees ‘ie 
chantable title—Knapp v. Fredrick: ae oh 


1 So.2d 181. , $3 ed Pera 
TiLApp. In suit to foreclose mort- | 
gage, wherein a third person filed an 


intervening petition averring that he 


was the owner of realty at time trust 
deed was executed by defendant, that. 
defendant held title in trust for him, 
that defendant had informed plaintiff’s 
representatives at time of exrecuting 
trust deed that she held title for in- 
tervener, and wherein both defendant 
intervener sought to have note 
and trust deed declared void, defense 
of nonownership of realty by defend- 
ant, and knowledge of such alleged 
fact, either actual or implied, by plain- 
tiffs, was not sustained by a _ pre- 
ponderance of evidence.—Coffin _v. 
Kwasniewski, 33 N.H.2d 182, 309 Il. 
App. 445. “ 
§ 1677 


N.J. Evidence supported finding 
that time of payment of principal of 
mortgage had not been extended by 
parol for three years more after an 
extension had been made by agree- 
ment in writing, so that mortgagors 
could not complain of foreclosure.— 
Bertolino v. Belfatto, 18 A.2d 11, 129 
N.J.Eq. 89. 


1678 

Il.App. In suit to foreclose trust 
deed where defendant filed counter- 
claim alleging that defendant had a 
superior lien on property covered by 
trust deed because defendant had pur- 
chased property at execution sale un- 
der a judgment against former owners 
of property, evidence justified dis- 
missal of complaint on ground that 
plaintiff was not owner and holder of 
trust deed and note sought to be fore- 
closed.cmWagner y. Wickstrom, 31 N. 
H.2d 363, 308 TLARD. 326. 


Iowa. The fact that a mortgage does 
not pledge the rents and profits nor 
provide for appointment of receiver 
does not necessarily preclude appoint- 
ment of receiver, but in such a case 
the purpose of appointment of receiver 
is very limited whenever it is proper. 
Code 1935, § 12713.—Citizens State 
eae of Postville v. Beucher, 294 N.W. 


§ 1686 

Til.App. Where trust deed pledged 
rents as security for payment of mort- 
gage indebtedness, and it appeared 
that value of building had depreciated 
so that it was worth less than amount 
of principal of mortgage indebtedness 
and interest remaining unpaid, and 
that owners of equity were not col- 
leeting and applying all available rents 
to the payment of mortgage indebted- 
ness, an order appointing a receiver 
in the foreclosure sult was proper.— 
Chicago Title & Trust Co. vy. Shiner, . 
32 N.H.2d 337, 308 Ill.App. 440. 

§ 1692 

Ind. An order denying a motion to 
set aside a former order appointing 
a receiver in mortgage foreclosure pro- 
ceeding amounts to no ~ore than a 
refusal by the court to reconsider and 
to set aside an action already taken.— 
Parfenoff v. Kozlowski, 31 N.H.2d 206. 

Iowa. The statute providing that a 
receiver may be appointed for mort- 
gaged property, on such notice to ad- 
verse party as the court shall prescribe, 
does not necessarily deprive the court 
of power to appoint a receiver without 
notice, but such an appointment ig 
strictly limited and should not take 
place except under peculiar circum- 
stances, which must be set forth in the 
application. Code 1935, § 12713.—Citi- 
zens State Bank of Postville v. Beucher, 
294 N.W. 717. 

In proceeding for foreclosure of mort- 
gage which did not pledge rents and 
profits nor provide for appointment of 
receiver, wherein all of defendants ap- 
peared and were represented by counsel 
who promptly corresponded with plain- 
tiff’s counsel when application for ap- 
pointment of temporary receiver was 
filed, the court which determined that 
mortgaged farm was abandoned during 
preceding farming year erred in ap- 
pointing temporary receiver without 
notice to the defendants, on same day 
that the application wag filed. Code 


\ 


=. 
»~ 


» of mortgaged property, withou 
notice to defendants, the court was 
without power later to ratify and con- 
firm the erroneous appointment. Code 
1935, § 12713.—Citizens State Bank of 
Postville vy. Beucher, 294 N.W. 717. 
Ohio App. Under statute authorizing 
appointment of receiver in mortgage 
foreclosure proceedings, and under 
mortgage authorizing such appoint- 
ment, court could appoint receiver not- 
withstanding absence of allegations 
that mortgaged property was insuffi- 
cient to cover mortgage debt and that 
mortgage covered rents and profits, as 
against original mortgagor’s grantees, 


who assumed the mortgage. Gen.Code, 
§ 11894, subd. 2.—Peelle v. Federal 
eg Bank of Louisville, 34 N.H.2d 


§ 1701 
‘Iowa. The appointment of a receiver 
for mortgaged property is not retroac- 
tive. Code 1935, § 12713.—Citizens 
State Bank of Postville v. Beucher, 294 
INOW ee cs 
§ 1705 


‘Ti.App. The statute permitting 
court to remove a receiver and restore 
property to possession of party from 
whom it was taken upon giving bond 
with such penalty and with such se- 
eurity and upon such conditions as 
the court may order did not make 
it “mandatory” on chancellor to re- 
move a receiver in foreclosure suit, 
but, rather, it was within his discre- 
tion in view of all the accompanying 
circumstances. Smith-Hurd Stats. « 
22, § 55.—Chicago Title & Trust Co. 
Hie Speen 32 N.H.2d 337, 308 Ill.App. 
4 


Ind. A _ receiver pendente lite ap- 
pointed in a mortgage foreclosure pro- 
ceeding, as an officer of the court, holds 
possession of the property for benefit 
of parties ultimately determined to 
be entitled wuereto, and his custody is 
considered to be custody of the court. 


4 erent v. Kozlowski, 31 N.H.2d 
: Ind. Where receiver appointed in 


mortgage foreclosure proceeding fails 
to qualify, a substitute receiver can 
be appointed without a further peti- 
tion and without hearing evidence as 
to necessity and propriety of appoint- 
ment.—Parfenoff v. Kozlowski, 31 N. 
E.2d 206. 

The appointment of a substitute re- 
eeiver in mortgage foreclosure pro- 
ceeding in place of original receiver 
-does not change the legal custody of 
the property, which is considered to 
be in custody of the court.—Parfenoff 

~ yv. Kozlowski, 31 N.H.2d 206. 

The appointment of a substitute re- 
ceiver in mortgage foreclosure proceed- 
ing does not give a second opportunity 
to question the original appointment. 
Sit a vy. Kozlowski, 31 N.H.2d 
206. 


Mo. Where supplemental petition 
was filed in foreclosure proceedings 
asking that a receiver be appointed in 
accordance with mortgage, and receiv- 
er of the property described in trust 
deed and chattel mortgage was ap- 
pointed and directed to operate the 
property, the receiver was not a re- 
ceiver of the corporation which owned 
the mortgaged property, but was only 
a receiver of the mortgaged property 
pending foreclosure, and did not have 
yower to waive mortgage lien in favor 
of lien for franchise taxes, by making 
information returns or otherwise. Mo. 
St.Ann. §§ 4620, 4642, 4647, pp. 2050, 

= 2060, 2063.—Straus v. Tribout, 146 S. 
i W.2d 617. 

N.J.Ch. Where rent receiver filed 
final account and sought to be dis- 
charged of his trust, a_ petition of 
mortgagor and owner of mortgaged 
premises in hands of receiver to re- 
cover sums which receiver allegedly 
should have but failed to collect as 
rent and sums paid for municipal taxes 
but failing to set forth or specify 
any particular part of the account to 
, which the mortgagor objected could 
not be allowed, as an exception to the 


eiver to take | 
lease and receipt of $11,500 from lessee 


n Se ‘ Na : 
‘ qCawese:, Realty Co, 18 
N.J.Eq. 75 i 


d_272, 129 i 
N.Y.Sup. Mortgagor’s surrender of a 


were conclusive on subsequently ap- 
ointed receiver of rents in absence of 
raud, even though at time of surren- 
der mortgagor was in default and 


' mortgage and extension agreements 


contained provisions for acceleration of 
due date of principal in’ event of de- 
fault and for assignment of rents as 
further security, where it appeared 
that premises were vacated, and there 
was nothing to prevent receiver from 
re-letting them.—Katzen v. Wight- 
Twenty Park Avenue Corporation, 28 
N.Y.S.2d 105, 176 Mise. 625, affirmed 
29 N.Y.S.2d 144, 262 App.Div. 838, re- 
argument denied 29 N.Y.S.2d 511, 262 
App.Div. 845. i 
N.Y.Co.Ct. In action to foreclose 
mortgage, receiver was not subject to 
surcharge for failure to retain or re- 
cover possession of furniture claimed 
to be subject to mortgage under pro- 
vision in mortgage that fixtures and 
articles of personal property attached 
to or used in connection with prem- 
iseS were covered by mortgage, where 
plaintiff refused to indemnify receiver. 
—Underwriters Trust Co. vy. Molitor, 
21_N.Y.S.2d 895, modified 21 N.Y.S.2d 
897, 259 App.Div. 1092. 
receiver in action to foreclose 
mortgage was not required or entitled 
to have occupational rent fixed and 
paid by owner of equity for premises 
occupied by owner as his residence.— 
Underwriters Trust Co. v. Molitor, 21 
N.Y.S.2d -895, modified 21 N.Y.S.2d 
897, 259 App.Div. 1092. 


s § 1712 

N.Y.App.Div. Where prior order in 
proceedings on final account of receiv- 
er under mortgage by ratification of 
agreement between trustee and receiver 
took coenizance of fact that receiver 
would continue as defendant in action 
brought against him, subsequent or- 
der which, despite its reference to 
vacating the prior order settling final 
account of receiver, merely assured 
the continuance in office of the receiver 
for purpose of implementing the lia- 
bility of the trustee, was proper.— 
Title Guarantee & Trust Co. v. Estate 
of Louis Bossert, Inc., 24 N.Y.S.2d 400. 
260 App.Div. 1038. 

N.Y.App.Div. Receiver in mortgage 
foreclosure action was entitled to credit 
for taxes paid out of income, though 
owner of the equity in the mortgaged 
realty was not made a party to the 
action.—Weil v. Darcey Realty Co., 27 
N.Y.S.2d 410, 262 App.Div. 715, appeal 
ae 29 N.Y.S.2d 510, 262 App.Div. 


N.Y.Sup. A referee, who heard proof 
on motion to compel receiver appointed 
to collect rents received from mort- 
gaged realty to file his account, was 
without power in the proceeding to 
pass upon questions of disallowance of 
commission and attorney’s fees to re- 
ceiver and allowance of counsel fee and 
disbursements to mortgagee who had 
acquired right to receive rents, and 
hence such questions. were for the 
court.—Slack v. McAtee, 23 N.Y.S.2d 
785, 175 Mise. 3938. 

Although no-violent inferences were to 
be drawn against receiver who was ap- 
pointed to collect rents received from 
mortgaged realty, from his continued 
failure to account, receiver was not en- 
titled to assumptions in his favor.— 
Slack v. McAtee, 23 N.Y.S.2d 785, 175 
Mise. 393. 

Mortgagee who acquired title to 
mortgaged premises and right to re- 
ceive rents was entitled to an account- 
ing by receiver who had been ap- 
pointed to collect rents received from 
mortgaged realty and had _ been or- 
dered to account. Rules of Civil Prac- 
tice, rule 181.—Slaek v. McAtee, 23 N. 
Y.S.2d 785, 175 Misc. 393. 

Where conduct of receiver who was 
appointed to collect rents received from 
mortgaged realty evidenced a violation 
of rules, an utter indifference to them, 
and the order and process of the court 
aud a total disregard for duties and 


responsibilities of the office. 


ceiver, and motion was filed to comp 
the receiver to file an account, the | 
ceiver would be denied compensati 
for himself as receiver and for a! 
counsel fees. Rules of Civil Practi 
rule 181.—Slack v. McAtee, 23 N.Y.S8.2d ; 
785, 175 Misc. 398. ee 

N.Y.Co.Ct; <A plaintiff, in mortgage 
foreclosure action, having applied for — 
appointment of receiver and having al- 
lowed receivership to run over period 
of years without proceeding to com 
plete the action, and then compelli 
receiver to settle his account before 
referee, shotld be charged with re 
sonable fee for receiver and receiver’ 
attorney.—Underwriters Trust Co. v. 
Molitor, 21 N.Y.S.2d 895, modified 21 
N.Y.S.2d 897, 259 App.Div. 1092.) 

§ 1715 : ni) 

Ii.App. Where a receiver is appoint 
ed to collect rents in foreclosure Pe 
ceeding, mortgagee is not entitled 1 ee: 
rents so collected unless there is a de-- ms 
ficiency, after sale—Metropolitan Life 
Ins. Co. v. Schwarz, 33 N.H.2d 93 ¥ 
310 Ill.App. 205. ‘ By 

Where receiver was appointed to ¢ 5 
lect rents in foreclosure proceeding, a 
thereafter mortgagee in lieu of forecl 
sure accepted conveyance of mortgaged 
realty in satisfaction of the mortgage 
indebtedness, conveyance had the same 
effect as a foreclosure sale for the full 
amount of the indebtedness, and no 
deficiency existing, no _ lien existed 
against rents in hands of receiver, and 
mortgagee was not entitled to such 
rents.—Metropolitan Life Ins, Co. 
Soya 33 N.E.2d 934, 310 Dl.App 
Where receiver was appointed to col- at 
lect rents in foreclosure proceeding, and = 
thereafter mortgagee in lieu of fore- 
closure accepted conveyance of mort- 5 hae 
gaged premises in satisfaction of the 
mortgage indebtedness, mortgagee waS 
not entitled to rents in the hands of re- | 
ceiver on ground that before receiver 
was appointed there existed agreements 
between mortgagors and managing cor- 
poration which were in effect assign- — 
ments of rent to mortgagee, since once ~ 
a receiver was appointed, mortgagee 
had no absolute right to the rents, even — 
though it might have claimed such 
right before receiver was appointed.— 
Metropolitan Life Ins. Co. v. Schwarz, 
33 N.H.2d 934, 310 Ill.App. 205. BER 

N.J.Ch. A rent receiver takes pos- 
session of mortgaged premises cum 
onere and subject to a duty to pay 
in so far as his receipts therefrom per- 
mit, all of the charges, including muses 
nicipal taxes incidental to his occupa- 
tion and operation thereof.—Second 
Nat. Bank of Paterson v. Cowega Re- 
alty Co., 18 A.2d 272, 129 N.J.Eq. 15. f 

Where mortgagor during pendency — 
of foreclosure proceedings entered into 
an agreement with the mortgagee and 
tenant in possession whereby mort- 
gaged premises on a certain date on 
which all adjustments and payments — 
were to be made were to be conveyed ~ 
to the mortgagee who in turn was to ~ 
convey the property to tenant in pos- | 
session, whereupon foreclosure. pro- 
ceedings were to be discontinued and 
mortgagee’s bond and mortgage were 
to be canceled, mortgagee could not 
complain of rent receiver’s action in 
having paid municipal taxes and in 
having failed .to collect rent after the 
date on which the mortgaged prem- 
ises were conveyed to the tenant.— 
Second Nat. Bank of Paterson vy. Cowe- 
ga Realty Co., 18 A.2d 272, 129 N.J. 
Hq. 75. 

N.Y.App.Div. Where tenant in mort- 
gaged apartment knew that mortgagor 
was in financial difficulties and that 
his lease from mortgagor was subor- 
dinate to the mortgage, but tenant, 
after mortgagor had assigned all rents 
to the mortgagee, entered into agree- 
ment with mortgagor whereby tenant 
aid mortgagor in advance a sum equal 
o seven months’ rent and _ received 
a receipt for eight months remaining 
in term, though rent was not payable 
until the first of each month, and 
thereafter a receiver was appointed for 
the mortgaged premises, receiver was 
entitled to recover rent from the ten- 


if 


phen I 


f and sale, I 
that on such sale, a deficiency would 


Securities Corporation, 


entered July 15, 
-Ann.Stats. c. 77, 


§ 1715 


ant without establishing actual fraud 
on part of mortgagor and tenant.— 
Colter Realty vy. Primer Realty Corpo- 
ration, 27 N.Y.S.2d 850, 262 App.Div. 
77 


N.Y.Sup. Where assignment in 
mortgage of rents was not absolute, 
put only as further security for the 
mortgage obligation, it was the duty 
of the receiver to hold the rents as se- 
curity, to be applied on a judgment 
for a deficiency, and if no deficiency 
resulted, it was his duty to return 
the rents collected to the owners.— 
Emigrant Industrial Sav. Bank v. Le- 
gum, 25 N.Y.S.2d 370, affirmed 25 N.Y. 
S.2d 414. 

Where action to collect rents from 


mortgaged premises prior to a sale 


under a judgment of foreclosure and 
sale was discontinued before judgment 
it could not be assumed 
Industrial 


have resulted.—Emigrant 


Sav. Bank vy. Legum, 25 N.Y.S.2d 370, 


affirmed 25 N.Y.8.2d 414. 

The discontinuance of an action to 
collect rents from mortgaged prem- 
ises prior to a sale under a judgment 
of foreclosure and sale had the effect 
of leaving the owners in the same 
position as if the action had never 
been instituted.—Emigrant Industrial 
Sav. Bank v. Legum, 25 N.Y.S.2d 370, 


affirmed 25 N.Y.S.2d 414. 


§ 1717 
Il.App. Where order dismissing 
trust deed foreclosure proceeding for 


want of prosecution was inadvertently 
entered while case was 


penne before 


master in chancery and while a re- 


ceiver was in possession of the prop- 
erty, 


and was entered without notice 
to the parties, trial judge had power 
to reinstate the cause after expiration 


ia of the term or time ordinarily limited 


by statute for moving to set aside such 
an order. Smith-Hurd Ann.Stats. ec. 
77, §§ 82-84; ce. 110, § 196.—Standard 
Federal Fire Ins. Co. v. Allied State 


33 N.H.2d 174. 

309 Ill.App. 446. 
Where court on June 19, 1934, in- 
‘advertently dismissed trust deed fore- 


closure proceeding for want of prose- 


¢cution, while proceeding was pending 


before a master in chancery and while 


a receiver was in possession of the 


property, plaintiff was not, under cir- 


cumstances, barred by negligence or 
by _ “laches” from having order set 
aside and cause reinstated by an order 
1938. Smith-Hurd 
§§ 82-84; ec. 110, § 
196.—Standard Federal Fire Ins. Co. v. 


_ Allied State Securities Corporation, 33 
£ N.H.2d 174, 309 IllApp. 446. 


_N.Y.App.Div. In mortgage foreclo- 


sure action, defect that there was no de- 


fault and no cause of action for fore- 
closure when complaint was served, was 
not cured by supplemental complaint 
alleging a. subsequent default, and 
complaints must be dismissed.—Metro- 
politan Sav. Bank v. Tuttle, 26 N.Y.S.2d 


846, 261 App.Div. 1058, motion granted 


In re Ubriaco’s Estate, 28 N.Y.S.2d 728, 
262 App.Div. 743. 

Okl. Dismissal of mortgage foreclo- 
sure action on motion alleging that ac- 
tion was unconscionable, -oppressive, 
and wholly contrary to principles of 
equity, in absence of proper proof sus- 
taining such allegations, was_ error, 
since judgment must be decided on 
merits. 12 Okl.St.Ann. § 683.—Luke y. 
Patterson, 113 P.2d 366. 

§ 1718 

La. In foreclosure proceeding where- 
in defendants filed petition for injunc- 
tion and trial judge issued rule to 


show cause why preliminary injunction 


should not issue and the preliminary 
injunction was denied, even if defend- 
ants were willing to submit case on 
the merits on same evidence intro- 
duced on trial of the rule to show 
cause, the plaintiff had absolute right 
to offer additional evidence in the 
event that case should be set for trial 
on its merits.—Unity Industrial Life 
a Co. v. DeJoie, 200 So. 818, 197 La. 


Mich. In action to foreclose two 
realty mortgages, where trial court 
insisted upon defendants completing 


GAGES 


their proof on all issues except right * 


to maintain the suit, which was chal- 
lenged on ground that plaintiff was 
not a “real party in interest”, and 
which was reserved for deposition, and 
explicitly cautioned counsel for de- 
feudants that after introduction of the 
evidence by the deposition, he would 
not reopen case for further proofs on 
fraud and _ duress, ( { 
counsel deliberately ignored trial 
court’s warning, trial court did not 
abuse its discretion in refusing to re- 
open case for further proofs on fraud 
and duress, in absence of discovery 
of new matter subsequent to trial 
conrt’s previous decision limiting fur- 
ther proofs on the merits.—Continen- 
tal Nat. Bank v. Gustin, 297 N.W. 214. 

Tex.Civ.App. The regularity of 
chain of title to mortgagor who exe- 
cuted to mortgagee a deed of trust cov- 
ering a lot which was claimed by 
others in trespass to try title action, 
and fact that mortgagor and_ those 
under’ whom .he held annually as- 
sumed and discharged burdens of own- 
ership’ raised issue that mortgagor’s 
title was a good faith title on a_val- 
uable consideration.—O’Fiel v. First 
Nat. Bank of Beaumont, 152 S.W.2d 
475, error dismissed, judgment correct. 

§ 1719 


Fla. The proper scope of foreclosure 
suit is merely to enforce mortgage lien 
against title or interest of mortgagor 
and those claiming under him, and 
without special features of equitable 
nature to authorize such action, one 
claiming adversely to both mortgagor 
and mortgagee by paramount title can- 
not be joined as a defendant to the 
suit.—Blume y. Giles, 197 So. 344, 143 
Fla. 615. 

The holder of a tax deed does not 
stand in shoes of mortgagor or his 
heirs in assertion of rights, but claims 
under a new, original, and paramount 
title, and therefore validity of a tax 
deed cannot be adjudicated in a suit to 
foreclose mortgage lien against title or 
interests of mortgagor and those claim- 
ing under him, except where a charge 
is made of fraud or collusion between 
mortgagor and purchaser at tax sale, 
or where purchaser is charged to have 
occupied a relation to the mortgagee 
which estops purchaser from claiming 
adversely under tax title—Blume y. 
Giles, 197 So. 344, 143 Pla. 615, 

Neb. When an assignment of posses- 
sion and rents from mortgaged land is 
lawfully executed by mortgagor and 
upon default demand for its observance 
is timely made but refused, parties 
plaintiff or defendant may file applica- 
tion for its adjudication in a pending 
foreclosure action and, upon _ issues 
joined thereon, the court may retain 
application for trial and award that 
relief to which parties are entitled.— 
Penn Mut. Life Ins. Co. v. Katz, 297 
N.W. 899. : 

Okl. The question of adverse and 
paramount title may be litigated in an 


action to foreclose a mortgage. 12 
OK1.St.Ann, §§ 10, 231, 265.—Ciesler 
v. Simpson, 105 P.2d 227; Ciesler v. 


Sykes, 105 P.2d 229. 


§ 1721 

Cal.App. In action to foreclose trust 
deed to realty, the trial court, having 
appointed a referee to take an account- 
ing of rents and profits, was not there- 
by precluded from itself taking an ac- 
counting after referee had reported. 
Code Civ.Proc. § 639.—Baumann vy, 
Harrison, 115 P.2d 530. 


N.J.Ch. In suit to foreclose mort- 
gages, question as to the amount due 
on the mortgages was a proper sub- 
ject of reference to a master.—Chan- 
cery Rule 202, N.J.S.A. tit. 2.—Reli- 
ant Building & Loan Ass’n vy. Sauter, 
17 A.2d 810, 128 N.J.Hq. 599. 

§ 1730 

Utah. In action to foreclose a pur- 
chase-price mortgage, failure to find 
that land had been conveyed to mort- 
gagor was error, especially where 
breach of warranty of title was claim- 
ed as a defense.—Stewart Livestock Co. 
v. Ostler, 104 P.2da 632, 


§ 1732 
Idaho. A decree of foreclosure of a 


and defendants’ 


i bet ets, aay 
mortgage is no personal — 
tient? peualaeen) v. Henry, 105 P.! 
731. LUPO Ue ihe See 
Utah. In foreclosure suit against 
mortgagor, livestock company and a 
bank, where all defendants joined in 
one answer and raised defenses which, - 
if available, might under certain cir- 
cumstances have been available only to 
mortgagor but not his grantee or 
mortgagee, findings should show that 
under the facts the defenses were avail- 
able to all three defendants; otherwise 
the findings do not justify a dismissal 
of the action as against all three de- 
fendants.—Stewart Livestock Co. Vv. 


* 


Ostler, 104 P.2d 632. 
§ 1734 
Cal.App. Where corporation named 


as beneficiary in trust deed to realty, 
executed to secure repayment of series 
of notes, issued certificates of assign- 
ment of such notes to various individ- 
uals, holding the notes for collection 
as trustee for benefit of such assignees, 
and subsequently through its nominee 
acquired title to realty covered by 
trust deed and to personal property 
used on realty in connection with club 
operated thereon, although such per- 
sonal property was not subject to lien 
of trust deed, court in action by hold- 
er of certificate of assignment of notes 
to foreclose trust deed properly al- 
lowed $4,000 for the use of such per- 
sonal property payable to the person 
found by the court to be the owner 
thereof.—Baumann vy, Harrison, 115 P. 
2d 5238. . 

Kan. In petition in action to fore- 
close real estate mortgage where plain- 
tiff alleged that mortgage was a first 
and prior lien upon property and that 
any title or claim of defendants was 
subject to plaintiff’s lien, allegation 
gave the court no authority to embody 
in decree of foreclosure a provision qui- 
eting title as of date of decree against 
defendants.—Penn Mut. Life Ins. Co. v¥. 
Tittel, 111 P.2d 1116, 153 Kan. 530, 
rehearing denied 114 P.2d 312, 153 
Kan. 747. 

Kan. In action to foreclose real es- 
tate mortgage where plaintiff alleged 
that mortgage was first and prior lien 
upon property and that any title or 
claim of defendants was subject to 
plaintiff’s lien but plaintiff did not al- 
lege that it had title to realty or pos- 
session thereof, court had no authority 
to embody in decree of foreclosure 
provision quieting title as of date of 
decree against defendants and such 
provision was -void.—Penn Mut. Life 
Ins. Co. v. Tittel, 114 P.2d 312, 153 
Kan. 747, denying rehearing 111 P.2a@ 
1116, 153 Kan. 530. 

Kan. In action to foreclose real es- 
tate mortgage where answering de- 
fendants admitted that their claim was 
inferior to that of plaintiff, trial court 
should have found amount due on 
mortgage debt, and should have or-- 
dered sale of the property, fixed pe- 
riod of redemption and provided that 
from and after such sale and in de- 
fault of redemption defendants would 
be forever barred and _ foreclosed.— 
Penn Mut. Life Ins. Co. v. Tittel, 114 
P.2d 312, 153 Kan, 747, denying re- 
hearing 111 P.2d 1116, 153 Kan. 530. 

Me. In action to foreclose real estate 
mortgage, where the mortgage was giy- 
en precedence over an attachment of 
the same property, but the mortgagor’s 
statutory right to redeem property 
from the execution sale under the at- 
tachment had not expired, the mortga- 
gee was entitled to a conditional judg- 
ment for the amount due under its 
mortgage against both the mortgagor 
and the purchaser of the real estate on 
the execution sale. Rey.St.19380, ¢. 90, 
§ 40; c. 95, § 68.—First Auburn Trust 
Co. v. Buck, 16 A.2d 258, 

Mich. Where it appeared that tim- 
ber rights claimed by one of defend- 
ants originated in a quitclaim deed 
executed by mortgagors subsequent to 
executing two mortgages on realty, 
timber rights of such defendant were 
properly included in decree foreclosing 
mortgages.—Continental Nat. Bank vy. 
Gustin, 297 N.W. 214. 

N.J. In contested mortgage foreclo- 


a 


asked by def 
ou 4 ‘due him on | 


in any event.—Zabriskie v. Devoe, 19 
A.2d 626, 129 N.J.Eq. 366, affirming 
Zabriskie v. Phillips, 15 A.2d 782, 128 
wg. 156. 

N.J.Ch. Equity, having jurisdiction 
of bill for foreclosure of mortgage, 
can retain jurisdiction in order to do 
complete justice and may award dam- 
ages for waste committed by purchas- 
er from mortgagor, whereby the se- 
curity was rendered inadequate.—Cam- 
den Trust Co. v. Handle. 21 A.2d 354. 
130 N.J.Eq. 1265. 


173: 
Kan. 


9 
In action to foreclose real es- 
tate mortgage where answering defend- 
ants admitted that their claim was in- 
ferior to that of plaintiff, trial court 
should have found amount due on 
mortgage debt, and should have or- 
dered sale of the property, fixed period 
of redemption and provided that from 
and after such sale and in default of 
redemption defendants would be for- 
ever barred and foreclosed.—Penn Mut. 
Life Ins. Co. v. Tittel, 114 P.2da 312, 
153 Kan. 747, denying rehearing 111 
P.2d 1116, 153 Kan. 530 
§ 1744 
Kan. In action to foreelose real es- 
tate mortgage where answering de- 
fendants admitted that their claim 
was inferior to that of plaintiff, trial 
court should have found amount due 
on mortgage debt, and should have or- 
dered sale of the property, fixed pe- 
riod of redemption and provided that 
from and after such sale and in de- 
, fault of redemption defendants would 
be forever barred and foreclosed.— 
Penn Mut. Life Ins, Co. v. Tittel, 114 
P.2d 312, 153 Kan. 747, denying re- 
hearing 111 P.2d 1116, 153 Kan. 530. 


§ 1761 

Fla. As bank was proper, though 
not necessary, party defendant in suit 
for reformation of note, mortgage, and 
bank’s assignment thereof to complain- 
ant and foreclosure of mortgage, re- 
lief against codefendant makers and 
mortgagors was not limited to refor- 
mation of such instruments. Laws 
1931, ec. 14658, § 8.—Degge v. First 

State Bank of Eustis, 199 So. 564. 
_ Idaho. A mortgage foreclosure de- 
cree, providing that purchaser of mort- 
gaged premises at foreclosure sale 
should be let into possession thereof 
and should have possession on produc- 
tion of sheriff’s deed, conformed to 
statute relating to redemption of real- 
ty from mortgage foreclosure sale, and 
eannot reasonably be construed to 
mean that mortgagee or any other pur- 
chaser at such sale was to have pos- 
‘ session of mortgaged property prior to 
one year from date of sale or before 
issuance of sheriff's deed. Code 1932, 
§§ 8-403, 9-101.—Eastern Idaho Loan 
& Trust Co. v. Blomberg, 113 P.2d 


406. 

In suit to foreclose real estate 
mortgages, separate judgments should 
have been entered for respective 
amounts due upon each of the mort- 
gages respectively.—Leonard v. Ben- 
nett, 106 P.2d 542. 

§ 1765 

D.C.11]l. Where a _ decree of strict 
foreclosure of mortgage on municipal 
water plant was ordered because city 
was insolvent and there was no possi- 
bility of obtaining any money for cer- 
tificate holders upon agreement that 
demand against city for diverted wa- 
ter funds should be released, and time 
for appeal had passed, the decree 
would not be amended upon request of 
individual holder of water certificates 
secured by trust deed after order of 
resale of plant to city upon com- 
plaint that certificate holders would 
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1is un- 39 F. 


ni 
r 


+h money for their c 
vy. City of Sesser, 


ize enou 
tes.—Angevi 
upp. 498, ba 
Ark, Where court in foreclosure pru- 
ceeding finally determined the parity 
of the rights of noteholders but re- 


- served right later to determine when 


land should be sold-to determine issues 
raised by pleadings and all other is- 
sues not adjudicated, court was without 
power more than a year later to enter 
a supplemental decree disturbing the 
parity rights of the noteholders, since 
after the lapse of the term court lost 
control of its- judgment except under 
the statute, provisions of which were 
not invoked. Pope’s Dig. § 8246.— 
Kahn y. Hardy, 144 S.W.2d 725. 

Il.App. A motion to set aside fore- 
closure decree and subsequent orders, 
based on statute abolishing the writ 
of error coram nobis, and authorizing 
the court on motion to correct errors 
in fact, was insufficient in absence of 
specific prayer for correction of errors 
previously pointed out, or indication 
of manner in which the errors could 
be corrected. Smith-Hurd Stats. ce. 
110, § 196.—Dressor v. Baldwin, 32 N. 
E.2d 959, 309 11l.App. 182. 


N.Y.Sup. Court was without author- 
ity to resettle judgment of foreclosure 
and sale by striking out certain provi- 
sion: and substituting another in lieu 
thereof, on ground that an error of law 
was committed by inclusion of the pro- 
vision, but remedy was by appeal.— 
Harlem Sav. Bank vy. Salvador Realty 
ie serie 24 N.Y.S.2d 55, 175 Mise. 


§ 1768 

Il.App. Where parties to action in 
assumpsit, trust deed foreclosure suit, 
and equity suit to enjoin prosecution 
of foreclosure suit, approved agreed 
order that no action would be taken 
in foreclosure suit until issues in in- 
junction suit were determined, and ap- 
proved another order reciting that hear- 
ing on exceptions. to master’s report 
should be continued generally and 
agreeing on stipulated rental, case was 
thereafter placed on “No Progress Cal- 
endar’, and a chancellor nevertheless 
overruled exceptions to report, ap- 
proved report, and entered foreclosure 
decree, defendants in foreclosure suit 
who acted promptly were entitled to 
have decrees and orders vacated on 
their petition in the nature of a writ 
of error coram nobis. Smith-Hurd 
Stats. c. 110, § 196.—John M. Brans- 
field Co. v. Wilson, 33 N.H.2d 500, 309 
IlLApp. 573. 


Pa.Com.Pl. A petition by the person- 
al representative of a deceased mort- 
gagor to strike off a judgment in 
ejectment, entered by confession pursu- 
ant to a warrant of attorney contained 
in the mortgage, ou the ground of the 
mortgagor’s death prior to entry of 
judgment, will be dismissed where it 
appears that letters of administration 
were granted long after the mortgag- 
or’s death and after entry of judgment, 
and for the express purpose of insti- 
tuting suit; that decedent left no per- 
sonal estate and no lien was created on 
other real estate, so that the judgment 
is in rem only, plaintiff having waived 
any right to costs; and that the true 
purpose of the petition is to aid the 
present real owner of the premises in 
his effort to set aside the judgment.— 
Land Title Bank & Trust Co. vy. Kauff- 
man, 40 D. & C. 608. 


Pa.Com.Pl. A judgment on a bond 
accompanying a mortgage, entered by 
the executor of the obligee, who, in the 
affidavit of default, averred that he 
was such, will not be stricken off be- 
cause of his failure at the same time 
to file a short certificate, a certificate 
of death of the obligee, and a certified 
copy of the will; only the short cer- 
tificate need be filed, and that may be 
done nunc pro tunc.—Ressler v. Brown, 
41°D.1& CHLi6. 

Where judgment has been entered by 
confession on a bond accompanying 
a mortgage, a defense that the major 
portion of the bond had been paid must 
be raised by motion to open the judg- 
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it off.— 
176. { Be 
Pa.Com.Pl. The son of one | 
mortgagors petitioned to’ open the ju 
ment entered on the mortgage o 

ground that his mother was a married © 
woman and her husband did not Joma, 
in the mortgage. At the time the 

mortgage was executed, it was sign 
by the mortgagors, alleging they ) 
husband and wife, while in fact th 
petitioner’s mother was already ma 
ried to another. On previous occasio 
the original mortgagors had admit 
their liability, once in a garnishmen 
proceeding and also by making certa: i 
nayments on the mortgage. When judg- _ 
ment was entered on the mortgage, — i 
service having been made, no appear- 
ance was entered for the defendant, and 
later a bill in equity was filed prayi 
that the mortgage be cancelled, to 
which the court held that the validity 
of the mortgage was no Hehe es Pe 

to question. On the present petition, 
was held that the rights of the son 

were no greater than those of his — 
mother and since she had admitted 
ability, both in her answer as garn- 
ishee and by making various payments, 
and since the defendants had their day 
in court, the rule to open the judgm« 


was dismissed.—Cuddy, for Use Vv. 
Strangi, 21 Wash. 191. 2 a 
Wis. Where before year for redemp- 


tion had expired in first foreclosure — 
proceeding, house on mortgaged prem- — 
ises was destroyed by fire and insur- — 
ance proceeds were applied to m« Ete 
gage and mortgagee thereafter 

tuted a second foreclosure proceedin 
in which judgment of foreclosure wa: 
entered and property sold to purchas 


debt was 
interest in 


vacated and have certain 
adjudged to have no interest in 
property. St.1939, § 278.17.—Winter v. _ 
Knaak, 294 N.W. 488. ¥ vas 
§ 1775 Pie: 

D.C.N.Y. If creditor whose foreclo- 
sure proceedings were pending on 


“t tigct 


view Products, 34 F.Supp. 482. — 
Ga. In suit by holder of securit 
deed to enjoin daughter of owner 
realty from exercising option to pu 
chase realty covered by security dee 
from holder of tax title, on grou 
that option was part of a conspirac 
between owner and daughter to defeat 
outstanding security deed, holder was 
not “estopped” from claiming t 
owner’s covenant in writing assuming 
all obligations of original grantor in 
security deed created any obligation on 
her part to pay taxes against realty 
because final judgment in foreclosure 
roceeding on security deed was one 
mn rem and not in personam, since 
without regard to any express cove- ~ 
nant on her part, owner was obligated — 
to pay taxes on the realty.—Horton vy. 
Johnson, 15 S.B.2d 605. ) 
Ill. Even if trust deed, as a security — 
instrument, was merged in decree of 
foreclosure, the covenants of the trust. 
deed still remained in force so far as 
they represented a contract between 
trustee and beneficiaries.—Chicago Ti- 
tle & Trust Co, v. Rogers Park Apart- 
ments Bldg. Corporation, 32 N.H.2d 
137, 375 Ill. 599. j 
Ill. Real estate mortgage and mort- 
age indebtedness were ‘‘merged” in 
he decree of strict foreclosure thereof 
and such decree represented extent of 
mortgagees’ rights against mortgagors 
and mortgagees’ interest in real estate 
in question.—Carter Oil Co. y. Durbin, 
84 N.W.2d 407, 376 Ill. 398. 

Kan, Judgment of foreclosure in ac- 
tion by federal land bank on first mort- 


er or not he appears or pleads, 


§ 1775 


gage did not bar Federal Farm Mort- 
gage Corporation from bringing action 
at law on note secured by second mort- 
gage, notwithstanding that Federal 
Farm Mortgage Corporation was made 
a party defendant in the foreclosure ac- 
tion, where it made no defense and 
asked no relief on account of the note. 
Federal Farm Mortgage Corporation 
Act, 48 Stat. 344.—_Federal Farm Mortg. 
‘Corporation v. Bolinger, 108 P.2d 492, 
#152 Kan. 700. 
- N.Y.Sup. Mortgagors do not become 
barred by: judgment of foreclosure un- 
til a valid sale and conveyance of the 
land by the referee.—Rochester_ Sav. 
Bank y. Stoeltzen & Tapper, 26 N.Y.S. 
2d 713, 176 Misc. 147. : 
Wash. Where mortgagors claimed 
homestead before foreclosure was be- 
gun and defaulted in the foreclosure 
proceeding and the proceeding did not 
tender issue as to right to possession 
during redemption period, the_ fore- 


closure decree was not “res judicata” 


as to such right to possession, and 
mortgagors, not purchaser at fore- 
closure sale, were entitled to possession 
during redemption period. Rem.Reyv. 
‘Stats. §§ 528, 559, 602; Const. art. 19, 

1.—State ex rel. White v. Douglas, 
107 P.2d 593. 

1777 


§ 

Utah. A junior mortgagee, joined as 
party and properly served with process 
in action to foreclose senior mortgage, 
is bound by foreclosure decree, ibe 

n 
may not thereafter assert a claim 
against mortgaged property.—Cowan V. 
Stoker, 115 P.2d 153. 

Wash. The only proper parties to a 
foreclosure action are the mortgagor, 
the mortgagee and those who have ac- 
quired any interest from either of 
them subsequent to the mortgage, but 
where one appears in a foreclosure ac- 


tion and voluntarily submits the ques- 


tion of paramount title for determina- 
tion, such person is bound by foreclo- 


sure decree and cannot in a subsequent 


BS 


action claim that his title as to ‘the 


'_ property covered by the mortgage was 


not litigated and determined in fore- 
‘closure action.—Davis v. Starkenburg, 
105 P.2d 54. 

§ 1778 


Wash. Where an incompetent by his 
general guardian appeared in foreclo- 
sure proceedings and voluntarily raised 
question of superior title to a part of 
the mortgaged premises, incompetent 
through his guardian was bound to 
raise all questions concerning the prop- 
erty involved which could be raised at 
that time, and after accepting affirma- 
tive relief incompetent’s administratrix 
could not in an action to quiet title 
claim that all right, title and interest 
of the incompetent was not litigated 
in foreclosure proceedings, since the 
foreclosure decree was “res judicata’’, 
—Dayis y. Starkenburg, 105 P.2d 64. 


: § 1787 

Ohio App. Where judgment was re- 
covered in foreclosure action and subse- 
quent to judgment debtor’s death the 

creditor did not revive the action 
against the debtor’s heirs who had 
become owners in fee of realty in- 
volved, the creditor was not in a posi- 
tion to levy execution on the judg- 
ment against property which had be- 
‘longed ‘to the debtor during his life- 
time.—Bickley v. Citizens Sav. Bank & 
Trust Co., 34 N.H.2d 262. 

Pa. The act, requiring plaintiff in 
mortgage foreclosure proceeding to file 
a statement that he released obligors, 
grantors and others liable on mortgage 
debt and owners of mortgaged prop- 
erty from personal liability on debt 
or a petition to fix fair market value 
of property before issuance of execu- 
tion against it, and other deficiency 
judgment statutes, were designed mere- 
ly to prevent mortgagee from recover- 
ing on mortgagor’s bond a_ deciency 
which did not give credit for fair value 
,of mortgaged property. Act July 2, 
1937, P.L. 2751.—Davis vy. Kentwell 
Hall Corporation, 19 A.2d 902, 342 Pa. 
up 
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Ark. A decree foreclosing a mortgage 
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was a “final order” from which an ap- 
peal might have been taken.—Carnes V. 
by aes Bank & Trust Co., 147 S.W.2d 

Ind. An order appointing a substi- 
tute receiver in mortgage foreclosure 
proceeding, after failure of original re- 
ceiver to qualify, was not an “appeal- 
able order’, where only objection was 
on ground that appointment of any 
receiver was improper and that substi- 
tute receiver was appointed without 
any request or hearing to determine 
propriety and necessity of appointment. 
Burns’ Ann.St. § 3-2603.—Parfenoff v. 
Kozlowski, 31 N.BH.2d 206. 

Wis. An order confirming a mort- 
gage foreclosure sale is an “appealable 
order’ under statute. St.1939, § 274.33 
(2).—Fronhaefer v. Richter, 296 N.W. 
588, 237 Wis. 282. 

§ 1791 

Ill.App. A trust deed foreclosure de- 
cree entered pursuant to binding stipu- 
lation of parties would not be dis- 
turbed on appeal.—Davis v. Sedman, 29 
N.E.2d 870, 307 Ue 240. 

1 


Wis. On appeal from order, adjudg- 
ing that title of trustee purchasing 
mortgaged property at foreclosure sale 
was merchantable, and that he recover, 
from party with whom he entered into 
contract for sale of premises, damages 
for refusal to complete contract, was 
not dismissible for failure to serve 
notice of appeal on parties, other than 
purchaser from trustee, who were al- 
legedly bound by judgment, where de- 
cision appealed from was an order and 
not a judgment. St.1939, §§ 270.53, 
274.11, 274.12.—Newlander y. River- 
view Realty Co., 298 N.W. 603, 238 
Wis. 211. 
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Ill.App. A junior mortgagee could 
not for the first time claim on appeal 
that decree which provided that master 
should sell premises to best bidder for 
cash was not complied with by master 
who accepted a part of purchase price 
in cash and reported that purchaser 
stood ready, willing, and able to pay 
the balance upon confirmation of sale, 
since a party will not be permitted to 
ask reviewing court to pass upon ques- 
tions that were not called to attention 
of chancellor at time matter was before 
him.—Chicago Title & Trust Co. v. Tay, 
30 N.H.2d 95, 307 I1l.App. 76. 
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Okl. Where junior mortgagee was a 
party to proceeding in trial court to 
foreclose senior mortgage and judg- 
ment was entered fixing priority of 
mortgages and adjudicating that. all 
defendants were forever barred from 
asserting any right, title, or interest in 
and to the premises after sale thereof 
and junior mortgagee did not appeal 
and was not made party to the appeal, 
mortgagors’ appeal would be dismissed, 
since a reversal of the judgment would 
materially affect the interests of junior 
mortgagee.—Taliaferro v. Ballard, 111 
P.2d 184 

Wyo. A person whose rights cannot 
be affected by judgment on appeal is 
not a “necessary party” to appeal in 
mortgage foreclosure proceedings.— 
Turner v. Binninger, 105 P.2d 574. 


5 
separate appeals 
were taken by different defendants 
from judgment foreclosing trust deed 
on realty, in one of which the appel- 
late court was supplied with a com- 
plete transcript, such transcript could 
not be utilized in the other appeal, in 
which the transcript supplied reported 
only proceedings had in connection 
with an accounting taken by the court 
after referee’s report had been objected 
to, in the absence of stipulation by 
the parties to such appeal with re- 
spect to such utilization.Baumann y. 
Harrison, 115 P.2d 5238. : 
Contention that trial court in judg- 
ment foreclosing trust deed to realty 
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Cal.App. Where 


erroneously disallowed defendants’ 
claims on account of expenditures 
made and obligations incurred for 


counsel fees and costs in connection 
with the foreclosure of a junior trust 
deed to same realty was rejected by 


sind 


appellate court, where defendant ] 
to point out any portion of reporter’s 
transcript containing evidence from 
which court could determine whether 
claims were valid or reasonable as to 
amounts.—Baumann y. Harrison, 115 
P.2d 523. 

Okl. Where there was an issue in 
mortgage foreclosure action between 
mortgagees and intervening judgment 
lienholder as to priority, and, though 
that issue was settled in favor of mort- 
gagees, a marshaling of assets was or- 
dered in favor of lienholder, and a re- 
versal of judgment in favor of mort- 
gagees would necessarily affect rights 
of lienholder, lienholder was an ‘‘op- 
posite party” to mortgagor’s appeal on 
whom the case was required to be 
served, and where lienholder was not 
so served the appeal would be _ dis- 
missed. 12 Okl.St.Ann. §§ 954, 958.— 
McDonald v. ee 113 P.2d 385. 


96 

Ariz. In state’s action to foreclose 
a mortgage on real estate previously 
sold to state for taxes, where neither 
the pleadings, assignments, or briefs 
roperly presented the issue of prior- 
ty as between the mortgage lien and 
tax lien, a part of the proceeds of 
which tax lien belonged to appellant 
county, the Supreme Court would not 
decide such issue of priority —Yuma 
County v. State, 107 P.2d 374. 

Ark. Where evidence upon which 
trial court based its mortgage fore- 
elosure decree did not appear in tran- 
script and hence was not abstracted, 
a presumption would be indulged that 
evidence was introduced upon which 
decree was based sustaining allegations 
of complaint that advancements were 
made and endorsed on note which kept 
it alive beyond time suit was _ insti- 
tuted, in accordance with trial court’s 
decision. Pope’s Dig. § 8933.—Young 
vy. Blocker, 146 S.W.2d 902. 

Ark. In real estate mortgage fore- 
closure suit where findings of court in 
accounting as to what amount of debt 
secured by mortgage had been paid by 
plaintiff so as to entitle plaintiff to sub- 
rogation to rights of mortgage were not 
contrary to preponderance of testimony, 
Supreme Court would not disturb the 
decree of foreclosure.—Blackburn v. 
White, 147 S.W.2d 7. 

Ark. Where an appeal was taken 
more than six months after a decree of 
foreclosure had been rendered, but 
within six months of time orders over- 
ruling exceptions to the commissioner’s 
report and confirming the foreclosure 
sale were made, an attack on the decree 
of foreclosure was a “collateral attack’’, 
and decree would not be set aside, 
where it contained recitals necessary to 
jurisdiction.—Carnes v. De Witt Bank & 
Trust Co., 147 S.W.2d 1002. 

Where an appeal was taken more 
than six months after a decree of fore- 
closure had been rendered, but within 
six months of time orders overruling 
exceptions to the commissioner’s report 
and confirming sale were made, Su- 
preme Court was required to consider 
only the appeal from action of trial 
court in overruling exceptions and con- 
firming the sale.—Carnes v. De Witt 
Bank Trust Co., 147 S.W.2d 1002. 

Ark. Where foreclosure suit was 
heard on agreed statement of facts, 
and there was no testimony in eon- 
tradiction of legal or equitable grounds 
upon which the chancellor could have 
predicated his finding, reviewing court 
would assume that such proof was not 
available and it was presumed that 
chancellor’s finding was correct.—Wat- 
son v. Dulaney, 149 S.W.2d 568. 

Ark. The amount that had _ been 
paid on mortgage was a “question of 
fact”. and chancellor’s finding thereon 
not against the preponderance of the 
evidence would not be. disturbed on 
appeal.—Brown v. Merchants & Plant- 
ers Bank & Trust Co., 152 S.W.2d 648. 

Cal.App. Where original foreclosure 
action was brought on mortgage with- 
out any reference in the pleadings to 
any previous proceedings or renewal of 
trust deed, and defendant answered 
and alleged that mortgage was given 
as part of purchase price of realty, the 
District Court of Appeal on appeal on 


wats 
failed 
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the judgment roll alone was required 
to presume that trial court’s finding 


that mortgage was given as part of 
purchase price was based on competent 


evidence, in absence of any contrary 
showing. Code Civ.Proc. § 580b.— 
Whitney v. Redfern, 106 P.2d 919. 

Cal.App. In action to foreclose a 
mortgage on a half interest in realty 
by assignee, it was for trial court to 
determine whether there was adequate 
or any consideration for assignment 
which was not recorded and from all 
facts and circumstances whether as- 
signee was a mere “dummy’’ for one 
of assignors. Civ.Code, §§ 1614, 1615; 
Code Civ.Proc. § 1962, subd. 2.—Kott 
v. Hilton, 114 P.2d 666. 

Cal.App. Where recital in preamble 
to findings of fact and conclusions of 
law stated that 27 days in the year 
1937 were devoted to trial of action to 
foreclose trust deed on realty and re- 
porter’s transcript supplied to appel- 
late court reported only proceedings 
had in connection with an accounting 
taken by court in 19388 after referee’s 
report had been objected to, appellate 
court must assume that evidence suf- 
ficient to support findings was re- 
ceived at the trial in 1937, unless evi- 
dence appearing in the reporter’s tran- 
script required a contrary conclusion. 
—Baumann v. Harrison, 115 P.2d 523. 

Where plaintiff did not appeal from 
judgment foreclosing deed of trust to 
realty, upon appeal by corporation, 
named as beneficiary in trust deed and 
which held notes secured by trust 
deed for collection as trustee for ben- 
efit of holders of certificates of assign- 
ment of such notes, plaintiff could not 
complain of alleged error in granting 
corporation compensation as such trus- 
tee, since a party who has not appealed 
cannot on appeal by opposing party 
ask a court of review to consider er- 
rors allegedly committed against ap- 
Pesta Anan vy. Harrison, 115 P.2d 


Cal.App. Where accounting taken 
by court in action to foreclose trust 
deed to realty was sufficiently complete 
to sustain judgment, appellate court 
would not weigh the evidence nor ex- 
press a preference of conflicting the- 
ories in the absence of errors of law.— 
Baumann vy. Harrison, 115 P.2d 530. 

Fla. Where in mortgage foreclosure 
suit question of priority between mort- 
gage lien and alleged statutory ma- 
terialman’s lien was one to be deter- 
mined upon probative force; weight, 
and credibility of evidence, reviewing 
court would affirm decree of chancel- 
lor which was supported by the evi- 
dence.—East Coast Lumber & Surety 
oe v. Tacinelli, 197 So. 446, 1438 Fla. 
793. 


Fla. Where on third appeal in mort- 
gage foreclosure suit Supreme Court 
discussed facts and law regarding 
wife’s estoppel to impeach validity of 
officer’s certificate stating that wife ac- 
knowledged due execution of mortgage 
on homestead, but did not adjudicate 
the issue of estoppel because it had not 
been adjudicated by the chancellor, the 
chancellor had jurisdiction to enter de- 
eree, in accordance with Supreme 
Court’s mandate on fourth appeal, for 
mortgagee on issue of estoppel, as 
against contention that “law of case’ 
had been settled in favor of mortga- 
gors on third appeal. Comp.Gen.Laws 
1927, § 5676.—Oates v. New York Life 
Ins. Co., 198 So. 681. 

Fla. Recital in Supreme _ Court’s 
opinion on appeal from a decree in 
mortgage foreclosure suit, that trans- 
action between mortgagee and the 
plaintiffs in the mortgage foreclosure 
suit was an assignment, was not bind- 
ing on the mortgagee, where he was 
not a party to the suit, and his rights 
were not adjudicated therein.—Torrey- 
son v. Dutton, 198 So. 796. 

' la. Wohether laborer’s and material- 
men’s liens were superior in dignity 
to a bank’s mortgage lien, and whether 
the lien of a dredging corporation was 
inferior in dignity to all other liens 
against property involved within stat- 
ute providing that all liens shall re- 
late to and take effect from the time 
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of the visible commencement of opera- 
tions of construction of building, were 
for the chancellor under the evidence. 
Acts 1935, c, 17097, § 38, subd.) 1; 

6, 20.—W. TT. Price predarug Corpora- 
tion v. Suarez, 2 So.2d 740. 

Idaho. In mortgage foreclosure suit, 
tried to court with jury sitting in ad- 
visory capacity, giving or refusal of 
instructions to jury will not be re- 
viewed on appeal, as jury’s findings 
are not binding on court and cannot 
relieve it from necessity of making its 
own findings.—Hastern Idaho Loan & 
Trust Co. v. Blomberg, 113 P.2d 406. 

Ill. Where writ of assistance was or- 
dered prior to mortgage foreclosure sale 
which had been set aside, but none was 
ever issued, and, after resale, an ap- 
plication was made for appointment of 
receiver and an order entered appoint- 
ing receiver from which no appeal had 
been taken, refusal to set aside the 
order for writ of assistance was not re- 
versible error, since nothing could be 
gained by mortgagors in setting aside 
the order for writ of assistance so long 
as the appointment of receiver stood, 
especially where the order refusing to 
vacate order for the writ of assistance 
was included in a prior order which 
had been appealed to the Supreme 
Court.—State Bank of St. Charles v. 
Burr, 31 N.B.2d 798, 375 Dl. 379. 

Il.App. The chancellor was vested 
with broad discretion in passing upon 
acts of master in approving sale pur- 


suant to decree in action to foreclose: 


lien of a first trust deed, and such dis- 
cretion, unless abused, would not be in- 
terfered with by a court of review.— 
Chicago Title & Trust Co. v. Tay, 30 
N.E.2d 95, 307 Ill.App. 76. 

Iowa. Where grantees who had as- 
sumed mortgage indebtedness and 
grantors entered into extension agree- 
ment with mortgagee and mortgagee, 
after instituting foreclosure proceed- 
ings, accepted deed from grantees and 
released them from personal liability, 
record on appeal from judgment de- 
nying grantors’ petition to vacate de- 
fault judgment because mortgagee had 
released the grantees did not permit 
Supreme Court to disturb finding that 
payment made by grantors in satisfac- 
tion of deficiency judgment was made 
at time when grantors had knowledge 
or should have had knowledge of the 
facts.—Federal Land Bank of Omaha, 
Neb., v. Christiansen, 298 N.W. 641, 
230 Iowa 537. 

Mo. Where county in school fund 
mortgage foreclosure suit alleged that 
it was necessary that a receiver be 
appointed to take charge of property 
and collect rents, one appealing de- 
fendant in his answer alleged that 
county was not entitled to have a re- 
ceiver appointed, and appealing defend- 
ants filed in the Supreme Court a cer- 
tified copy of an order reciting that 
the sheriff was appointed receiver to 
take charge of property and collect 
rents, the matter of rent money col- 
lected by receiver was not properly be- 
fore the Supreme Court, and if rent 
money was collected by receiver, the 
question of disposition thereof would 
be for the trial court.—Nodaway Coun- 
ty v. Alumbaugh, 153 S.W.2d 74. 

Neb. An order confirming a judicial 
sale of realty under a mortgage fore- 
closure decree will not be reversed on 
appeal for inadequacy of price, where 
there was no fraud or shocking dis- 
crepancy between value and sale price, 
and where there is no satisfactory evi- 
dence that a higher bid can be ob- 
tained in event of another sale-—Wood- 
ard v. Billingsley, 294 N.W. 793. 

Neb. Where there is no fraud or 
shocking discrepancy between value of 
mortgaged land and price brought at 
judicial sale under mortgage foreclo- 
sure decree and there is no satisfactory 
evidence that higher bid could be ob- 
tained in event of another sale, an or- 
der confirming the sale will not be re-- 
versed on appeal for inadequacy of 
price.—Lincoln Nat. Life Ins. Co. of 
Fort Wayne, Ind., v. Curry, 295 N.W. 
282 


Neb. The confirmation of a mort- 
gage foreclosure sale will not be re- 
versed for inadequacy of price, in the 
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absence of a showing of fraud, or 
shocking discrepancy between the value 
and sale price, or prospects of a higher 
bid on a resale.—Forsythe v. Bermel, 
295 N.W. 6938. 

Neb. An order confirming mortgage 
foreclosure sale will not be reversed 


_for inadequacy of price when there is 


no fraud or shocking discrepancy be- 
tween value and price and no satisfac- 
tory evidence that higher bid could be 
obtained on another sale.—Federal Land 
chee of Omaha y. Miller, 296 N.W. 
748. 

Okl. Trial court’s findings upon 
which confirmation of foreclosure sale 
was based had same weight as a jury’s 
findings and would not be disturbed 
on appeal because of inadequacy of 
price alone where evidence was con- 
flicting and there was no showing of 
fraud, collusion or other irregularity 
or that a higher bid probably could be 
obtained at a resale—Sabin v. Home 


once Loan Corporation, 105 P.2d 
SD. In mortgage foreclosure action, 


any error in fixing amount of under- 
taking to stay execution could not be 
considered on appeal, since no injury 
to mortgagors was shown where it ap- 
peared that period of redemption had 
not yet expired and mortgagors had 
not been deprived of their right to re- 


ruin ta dehy v. Tusha, 297 N.W. 
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Fla. In a suit to foreclose a mort- 

gage securing 24 notes maturing 


monthly and containing an acceleration 
clause under which mortgagee exer- 
cised its option to declare the entire 
indebtedness due and payable on mort- 
gagor’s default, a final decree of fore- 
closure was affirmed.—Georgia Holding 
& Investment Co. v. 
196 So. 808. 


Fla. Where rights of litigants in 
foreclosure proceedings were not thor- 
oughly considered as a result in part of 
disputes of counsel, justice required 
that orders of trial court confirming 
sales of special master and confirming 
execution of master’s deed be reversed 
and the property be re-advertised and 
sold under the terms of the final decree 
entered by the chancellor in the foreclo- 
sure proceeding. Const.Declaration of 
eke, § 4.—Bridier v. Burns, 200 So. 

Iil.App. Where appeal was taken 
from order denying motion to set aside 
foreclosure decree and subsequent or- 
ders, but decree was not made a part 
of the record, and three of four suppos- 
ed assignments of error complained of 
errors in the decree, while fourth argu- 
ed that motion was made within the 
time and manner provided by statute, 
order would be affirmed for want of a 
sufficient assignment of errors upon 
which to determine the cause. Smith- 
Hurd Stats. c. 110, § 196; Rules of the 
Appellate Court, Fourth District, rule 
9.—Dressor v. Baldwin, 32 N.H.2d 959, 
309 Ill App. 182. 

N.Y.App.Div. In mortgage foreclo- 
sure action, that portion of judgment 
awarding plaintiff judgment against 
codefendant would be modified as mat- 
ter of discretion on codefendant’s ap- 
peal by reducing amount of recovery 
in favor of plaintiff against codefend- 
ant, where, under circumstances dis- 
closed by record, to charge codefend- 
ant with interest, as computed by offi- 
cial referee, or costs of action would 
be inequitable-—KFederal Deposit Ins. 
kwon’ som v. McAmbley, 23 N.Y.S.2d 
oO . 


N.Y.App.Div. Where testimony be- 
fore official referee and all elements 
which may be fairly considered as af- 
fecting market value of mortgaged 
property show that fair market value 
thereof as of date of foreclosure sale 
exceeded amount fixed by Special Term, 
deficiency judgment entered thereby 
should be reduced accordingly on ap- 
peal._Goldberger v. Gellert, 23 N.Y.S. 
2d 883, 260 App.Div. 998. 

S.D. Where mortgagor sought to 
set aside mortgage foreclosure sale, and 
purchaser at foreclosure was in pos- 
session of the land after judgment 


Citizens Bank, | 
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anting the relief prayed, rendering 
urther accounting necessary, proceed- 

ing was remanded with directions to 
proceed with accounting for the period 
following the entry of judgment, and 
. for determination of the amount due 
holder of mortgage, which amount was 
to be paid within 30 days after entry 
of order, and if not so paid judgment 
confirming foreclosure proceedings was 
to be entered.—Binde v. Binde, 293 N. 
W. 632, denying rehearing 293 N.W. 


362. 
os ; § 1798 : 
-JiLApp. The master in chancery in 
making a sale pursuant to decree of 
gale in action fo foreclose lien of a 
- trust deed need only follow the terms 
of the decree and give only such notice 
as is OM EG for by decree.—Chicago 
‘Title Trust Co. v. Tay, 30 N.H.2d 
- 95, 307 Il.App. 76. : 
& Ohio App. The term “sale” as used 
in the foreclosure statutes is generally 
i! ‘synonymous with its meaning as em- 
ployed in chapter in General Code on 
Sales on Execution, and as commonly 
derstood, it is the transaction where- 
in the officer carries out the “order of 
gale’, that is, the order to offer the 
pe ppenerty to the public for sale, accept 
_ bids therefor and determine the high- 
est bidder to whom, if his bid meets 
the legal requirements, the property is 
_ struck off. Gen.Code, §§ 11588, 11688. 
_ —Virginian Joint Stock Land Bank of 
Charleston v. Shaffer,.32 N.E.2d 862. 
| Ohio App. The emergency clause of 
the amendment enacted March 30, 1937, 
to the moratorium statute shows that 
- the legislature intended the statute to 
apply to pending litigation, and did 
not intend to allow an interim in which 
-mortgagors would not be entitled to 
the benefits of the moratorium. Gen. 
Code, §§ 26, 11588.—Fisher v. Harpold, 
ak E.2d 476, appeal dismissed 14 


.2d 412, 188 Ohio St. 432, 
; § 1799 
D.C... Where a decree of strict 
foreclosure of mortgage on municipal 
water plant was ordered because city 
was insolvent upon agreement that de- 
mand against city for diverted water 
_ funds should be released, and subse- 
quently an order was made authoriz- 
ing sale of plant to city for the highest 
and best offer that could be obtained, 
and individual holder of water certifi- 
-. eates secured by trust deed intervened 
and objected to the sale but did not 
offer to protect court against expense if 
te of sale should be vacated and an 
‘- 


- additional attempt made to obtain an- 
other offer, intervening certificate 
- holder’s objection to order of sale 
would be overruled.—Angevine y. City 
of Sesser, 39 F.Supp. 498. 

_ Okl. Where realty mortgage con- 
tained waiver of appraisement, order 
_ of sale issued more than six months 
after judgment of foreclosure was not 
premature Ree nine it was is- 
sued within six months from overrul- 
| ing of motion for new trial, since the 
_. effect of the overruling of such motion 
© related back to the force and purposes 
of the foreclosure judgment originally 
- entered.—Sabin v. Home Owners’ Loan 
Corporation, 105 P.2d 245. 

See Matergio v. Armstrong [1940] 8 
uy) Doma. R:':716. 
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ay La.App. Where mortgagor filed suit 
to enjoin foreclosure saie of mortgaged 

property and for damages, and rule 
i nisi was issued against mortgagee to 
zi show cause wind preliminary injunc- 
tion should not be issued, the effect of 
denying preliminary injunction by sus- 
taining plea of res judicata to the pe- 
tition for preliminary injunction was 
tantamount to a denial of any kind of 
injunctive relief to prevent the sale for 
the causes set out in the petition.— 
Cooper y. Federal Land Bank of New 
Orleans, 197 So. 822 

Ohio App. The statute providing 
that court in mortgage foreclosure pro- 
ceeding may postpone sale is recog- 
nized as “emergency legislation” and 
does not impair any substantial rights 
under the mortgage contract nor deny 
the benefit of remedy for foreclosing 
the mortgage, but permits the post- 
ponement of effective date of remedy 
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under reasonable limitations prescribed 
in the statute. Gen.Code, § 11588.— 
Virginian Joint Stock Land Bank of 
Charleston v. Shaffer, 32 N.H.2d 862. 

Moratorium statute providing for 
postponement of sale in mortgage 
foreclosure proceeding is not offensive 
to either the State or the Federal Con- 
stitutions. Gen.Code, § 11588.—Vir- 
ginian Joint Stock Land Bank of 
Charleston vy. Shaffer, 32 N.H.2d 862. 

Ohio App. The moratorium statute 
providing for the postponement of sale 
of property involved in mortgage fore- 
closure proceeding does not authorize 
relief to a mortgagor after sale has 
been had in foreclosure proceedings. 
Gen.Code, § 11588.—Virginian Joint 
Stock Land Bank of Charleston v. 
Shaffer, 32 N.B.2d 862. 

Ohio App. The moratorium statute 
was intended to vest. discretionary 
power in court to postpone-sale of 
mortgaged property without interrup- 
tion from the time statute went into 

, 19338, to April 1, 
Gen.Code, § 11588.—Fisher v. 
appeal dis- 


‘ 


432. 
Under moratorium statute, providing 
that postponement of sale of mortgaged 
property cannot be extended beyond 
April 1, 1939, judgment ordering post- 
ponement of sale and requiring certain 
payments by mortgagors, the last of 
which was to be made on April 11, 
1939, was erroneous as to such pay- 
ment. Gen.Code, § 11588.—Fisher_ v. 
Harpold, 34 N,.H.2d 476, appeal dis- 
pened 14 N.H.2d 412, 188 Ohio St. 

32. 

Under moratorium statute, providing 
that postponement of sale of mort- 
gaged property cannot be extended be- 
yond April 1, 1939, provision of judg- 
ment, which required certain payments, 
the last of which was to be made on 
April 11, 1939, that the court could 
fix further amortization rate for the 
balance at such time was surplusage 
and of no effect. Gen.Code, § 11588.— 
Fisher v. Harpold, 34 N.H.2d 476, ap- 
peal dismissed 14 N.E.2d 412, 133 Ohio 


St. 432. 
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N.Y.Sup. Mortgage foreclosure sale 
was void if notice of sale was not given 
as required by Civil Practice Act. 
Civil Practice Act, §§ 712, 986.—Ro- 
chester Sav. Bank v. Stoeltzen & Tap- 
per, 26 N.Y.S.2d 718, 176 Mise. 147. 

Failure to advertise mortgage fore- 
closure sale according to law is a juris- 
dictional defect which cannot be cor- 
rected nune pro tune either by court 
order or by curative statute without di- 
vesting rel basnestinety property rights 
of persons interested in the real estate. 
Civil Practice Act, §§ 712, 986.—Ro- 
chester Sav. Bank v. Stoeltzen & Tap- 


per, 26 N.Y.S.2d 713, 176 Misc. 147. 
8 1815 
Ark. Under statute providing for 


publication of notices in some news- 
paper having a bona fide circulation in 
county but not attempting to fix the 
length of time for which notice should 
be published, the time and place and 
notice of mortgage foreclosure sale are 
within the discretion of the trial court. 
Pope’s Dig. § 8776.—Brown vy. Mer- 
chants & Planters Bank & Trust Co., 
152 S.W.2d 548. 


Ill.App., A bona fide purchaser, oth- 
er than the owner, on an unconditional 
sale of realty pursuant to a sale of 
foreclosure, acquires a clear title which 
relates back to the date of the mort- 
gage and cuts off all intervening rights. 
—State Life Ins. Co, v. Freeman, 31 
N.E.2d 375, 308 Ill. App. 127. 

Wyo. Publication of notice of mort- 
gage foreclosure sale in newspaper 
once weekly for four successive weeks 
was sufficient, though less than 28 days 
elapsed between date of first publica- 
tion and that of sale. Rev.St.1931, §§ 
89-1057, 89-1059, 89-2965.Home Own- 
ers’ Loan Corporation vy. Diefenderfer, 
112 P.2d 568. 

The statute authorizing publication 
of legal notices once each week during 
period for which they are required to 
be published and statute providing that 


for 
weeks. Rev.St.1931, §§ 89-1057, 89- 
1059, 89-2965—Home Owners’ Loan 
Corporation vy. Diefenderfer, 112 P.2d 


563 
§ 1817 

Ill.App. The master in chancery in 
making a sale pursuant to decree of 
sale in action to foreclose lien of a 
trust deed need only follow the terms 
of the decree and give only such notice 
as is proxies for by decree.—Chicago 
Title Trust Co. v. Tay, 30 N.E.2d 
95, 307 Ill.App. 4% 


Ark. Under statute providing for 
publication of notices in some news- 
paper having a bona fide circulation in 
county but not attempting to fix the 
length of time for which notice should 
be published, the time and place and 
notice of mortgage foreclosure sale are 
within the discretion of the trial court. 
Pope’s Dig. § .8776—Brown v. Mer- 
chants & Planters Bank & Trust Co., 
152 S.W.2d 548. 

§ 1821 

Ark. Under statute providing for 
publication of notices in some news- 
paper having a bona fide cireulation in 
county but not attempting to fix the 
length of time for which notice should 
be published, the time and place and 
notice of mortgage foreclosure sale are 
within the discretion of the trial court. 
Pope’s Dig. 8776.—Brown vy. Mer- 
chants & Planters Bank & Trust Co., 
152 S.W.2d 548. 

§ 1824 

Neb. By the acceptance of his bid 
at mortgage foreclosure sale, a bidder 
became subject to jurisdiction of trial 
court and concluded by orders of court 
and could be required and compelled 
to perform his bid, and if he failed to 
comply with his bid, a resale could 
be ordered at his risk and he could be 
held for the loss if the resale was for 
a less amount.—Travelers Ings. Co. Y. 
Thompson, 299 N.W. 329, 

§ 1828 

Or. Where separate mortgages on 
different parcels of land are foreclosed 
at same time, a sale of mortgaged land 
en masse should not be ordered.— 
Leonard v. Bennett, 106 P.2d 542. 


in newspaper 


§ 1832 

La. Even if holder of part of series 
of notes secured by same mortgage 
was under impression that mortgage 
ereditor who instituted foreclosure pro- 
ceeding was representing all mortgage 
noteholders under judgment in mora- 
torium proceeding and received rents 
and revenues for joint benefit of all 
holders, upon death of mortgage debt- 
or, the creditor who foreclosed could 
not be considered as acting for any 
other mortgage noteholder in purchas- 
ing property at foreclosure sale, es- 
pecially where other noteholder’s at- 
torneys appeared at foreclosure pro- 
ceeding in her behalf. Act No. 159 of 
Eee ier tr v. Caron, 200 So. 811, 197 

a. f 

Wis. A mortgage trustee’s power in 
trust to foreclose security for benefit 
of bondholders included as necessary 
incident same power to bid at fore- 
closure sale that any mortgagee or se- 
curity holder has, subject to trustee’s 
equitable duty to exercise such power 
for benefit of bondholders.—Newlander 
v. Riverview Realty Co., 298 N.W. 603, 
238 Wis, 211. 

The source of mortgage  trustee’s 
power to bid at foreclosure sale was 
trust deed, and not order of circuit 
court so authorizing on trustee’s peti- 


tion for instructions.—Newlander — vy. 
Riverview Realty Co., 298 N.W. 603, 
238 Wis. 211. 


If circumstances warrant mortgage 
trustee in believing that unless some- 
thing more is done than merely offer- 
ing property for sale it will be sacri- 
ficed, it is within equity power of court 
to authorize trustee to bid in property 


. 


{ 


i 


adjudging that his title was merchant- 
able, and that he recover from person 
with whom he entered into contract for 
sale of premises damages for refusal to 
complete contract, was affirmed.—New- 
lander v. Riverview Realty Co., 298 N. 
W. 603, 238 Wis. 211. 
§ 1834 
Ga.App. Where assignee of note and 
security deed purchased mortgaged 
premises on foreclosure for $1,500, con- 
sideration was not so inadequate as a 
matter of law as to void deed and de- 
feat title to purchaser on foreclosure.— 
Caffey v. Pattillo, 13 S.E.2d 202. 
Ill.App. A _ trustee condueting sale 
under foreclosure of trust deed has 
‘duty of securing the highest possible 
bid in order that the debt may be sat- 
isfied as far as possible.—Davidson v. 
Krejci, 30 N.H.2d 758, 307 Ill.App. 514. 
In absence of provision in trust deed 
giving trustee authority to bid at fore- 
closure sale, trustee is without author- 
ity to do so, and hence is not negligent 
in not bidding at sale.—Davidson v. 
Krejci, 30 N.E.2d 758, 307 Ill.App. 514. 
La. Where mortgage was foreclosed 
by one holding only two notes of a 
series secured by the mortgage, attor- 
ney’s fees should be computed only on 
the amount due on such notes, not on 
whole amount of the mortgage, and 
hence bid at foreclosure sale sufficient 
to cover fees thus computed, plus 
amount due on entire mortgage and 
costs, was adequate though it would 
have been inadequate if fees were com- 
puted on entire mortgage.—Skannal v. 
Hespeth, 198 So. 661, 196 La. 87. 
Ohio App. The purchaser who has 
bid upon real estate in compliance 
with order of sale in foreclosure pro- 
ceeding and in conformity with its 
terms, and who stands ready, able, 
and willing to pay the price, has 
rights to which the courts give consid- 
eration. Gen.Code, § 11588.—Virginian 
Joint Stock Land Bank of Charleston 
v. Shaffer, 32 N.E.2d 862. 


Wis. The trial court’s statement 
that value of mortgaged premises is in 
excess of amount due under judgment 
of foreclosure is not the equivalent of 
fixing “upset price’ which must be bid 
if sale is to be confirmed.—Welfare 
Building & Loan Ass’n y. Gearhard, 
Z29oUN AW. oLo,, 200 Wis. 229, 

Where conscience of trial court is 
shocked at inadequacy of bid, and 
court feels impelled to determine real 
value of premises for purpose of giv- 
ing to mortgagee the option to credit 
amount thereof on foreclosure judg- 
“ment, court should direct attention to 
matter of determining real value of 
premises as of time of foreclosure sale, 
and “upset price’ should bear some 
reasonable relation to value of security 
at time of sale-——Welfare Building & 


Loan Ass’n v. Gearhard, 293 N.W. 813. 


235 Wis. 229. 
As a condition to confirmation of 
mortgage foreclosure _ sale, “upset 


price’ should not exceed minimum val- 
ue.—Welfare Building & Loan Ass’n vy. 
Gearhard, 293 N.W. 813, 235 Wis. 229. 


§ 1835% 

Fla. Where foreciosure decree pro- 
vided that bidder should pay cash to 
master when property was sold at mas- 
ter’s sale and amount bid at such sale 
was credited to total amount due and 
sale was handled in usual manner, fact 
that amount of bid was not paid in 
eash to special master as reported by 
him and that complainant’s solicitor 
did not receive attorney’s fee in actual 
amount stated in the special master’s 
report, did not render the sale void nor 
justify setting it aside 6% years later 
at instance of alleged owner of the land 
which did not assert that the bid 
accepted was inadequate nor offer to 

ay amount of final decree.—Cleveland 
Modiones & Investment Co. vy. Gage, 
198 So. 677. 


made to complainant, as trustee, and 
vouchers attached to report showed 
payment to trustee by application of 
mortgage indebtedness found to be due 
complainant, as trustee, was proper.— 
Smietanka vy. Myers, 35.N.H.2d 514, 
311 Ill.App. 91. 

Pa.Com.Pl. At sheriff’s sale, the city 
of Pittsburgh purchased the premises 
for $32,510.65. Of this sum, the city 
paid in cash $6,068.60 and filed with the 
sheriff receipts for taxes and municipal 
claims amounting to the balance of the 
bid, to-wit, $26,442.05. Plaintiff’s rule 
to show cause why the city should 
not pay the sheriff $26,442.05, or in 
lieu thereof to immediately mark satis- 
fied of record all tax liens and munici- 
pal claims aggregating said sum, which 
had been filed by the city, and which 
the plaintiff claimed were divested, was 
discharged without prejudice.—Mort- 
gage Co. of Pennsylvania v. Born, 89 
Pilade 1992 


When plaintiff subsequently fore- 
closed a second mortgage on the same 
property and which had not been di- 
vested by the prior sale, it could not 
reopen the first sale on the contention 
that the second sale divested whatever 
title the city obtained as a result of 
the first sheriff's sale by seeking by a 
rule the satisfaction of the tax and 
municipal liens involved in the original 
sheriff’s sale-—Mortgage Co. of Pennsyl- 
vania v. Born, 89 salar 199. 


§ 

N.Y.App.Div. In failing to pay the 
purehase money hid on mortgage fore- 
closure sale, adjourning the eros ne 
and litigating claim of tax lien certifi- 
eate holder, mortgage creditors were 
proceeding at their own risk.—Hep- 
worth vy. Manetto Holding Cornoration, 
28 N.Y.S.2d 526, 262 App.Div. 877. 

§ 1841 


Neb. By the acceptance of his bid at 
mortgage foreclosure sale, a bidder be- 
came subject to jurisdiction of trial 
court and concluded by orders of court, 
and could he required and compelled to 
perform his bid, and if he failed to 
comply with his bid, a resale could be 
ordered at his risk and he could be 
held for the loss if the resale was for 
a less amount.—Travelers Ins. Co. v. 
Thompson, 299 N.W. 329. 

§ 1842 

Neb. By the acceptance of his bid 
at mortgage foreclosure-sale, a bidder 
became subject to jurisdiction of trial 
court and concluded by orders of 
court, and could be required and com- 
pelled to perform his bid, and if he 
failed to comply with his bid, a resale 
could be ordered at his risk and he 
could be held for the loss if the re- 
sale was for a less amount.—Travelers 
Ins. Co. v. Thompson, 299 N.W. 329. 

8 1848 

Ill.App. A sale made by a master on 
foreclosure, until approved by the 
court, is nothing more than an “offer’’ 
and may be approved or disapproved 
by the court.—Davidson v. Krejci, 30 
N.E.2d 758, 307 Ill.App. 514. 


Ill. App. Where over $3,000 was due 
for trust deed foreclosure expenses, 
over $52,000 was due on bonds secured 
by deed, with interest thereon, a wit- 
ness for one who bid $1,500 for mort- 
gaged property at master’s sale admit- 
ted that replacement cost of building 
thereon would be over $50,000, trustee 
appraised ground value alone at $5,000, 
an offer of $2,250 for property one 
month before such bid was rejected by 
court as insufficient, court’s refusal to 
confirm bid was not abuse of discre- 
tion.—Chicago Title & Trust Co. v. Fa- 
ger, 34 N.E.2d 731, 310 Dl.App. 537. 

Neb. Where mortgaged realty was 
sold at public auction for $14,000, and 
at a second sale the realty was sold to 
the same person for $13,900 and there 
was no showing that a greater amount 
eould be realized from another sale, 
and the evidence was conflicting on the 
question as to the fair and reasonable 
value of the realty, the trial court did 
not err in confirming the sale, as 


an aes fs 


el) 


te eet se te ; i 
against contention t _ th 
which the realty was sold 
quate.—Ohio Nat. Life Ins, 
ter, 298 N.W. 530. ~ Hy , 
Ohio App. A mortgagee who Be : 
chases the mortgaged property at sher- 
iff’s sale on foreclosure has the rig 
to have the sale confirmed, if the cou! 
finds that the sale is in all respects 
regular, and mortgagee seasonably a 
pears before court with notice to mort 
gagor.—Holden y. Shutt, 29 N.H.2d 
65 Ohio App. 37. ca 
Ohio App. The expression “e 
firmation of sale’ by its very ter 
connotes that it follows the “sale” an 
its meaning is well understood in the 
profession, and if Legislature in mora- 
torium statute empowering court to 
postpone a sale of property SnD By? 
Abe 


y 


had meant to clothe the court 
power to postpone or set aside 
“confirmation of sale’ it would have 
employed other and different terminol 
ogy. Gen.Code, § 11588.—Virginian 
Joint Stock Land Bank of Charlesto 
ye Shaffer, 32 )N.B.2d)'8620 908 © 

The mere inadequacy o1 
consideration of mortgage forecl pe 


° 
sale does. not ordinarily justify ¢ 
in refusing to confirm sale unless 
adequacy of bid shocks conscience 


by trial court when again called upon 
to confirm mortgage foreclosure sal ee 
Welfare Building & Loan Ass’n_ v. 
Gearhard, 293 N.W. 813, 235 Wis. 

In foreclosure action, denial of mor’ 
gagee’s motion for confirmation of se 
ond sale to mortgagee for face un 
of mortgage and for: deficiency jud 
ment for amount shown by _ sher 
report of sale was abuse of discr 
where court failed to fix upset pric 
as condition of eonfirmation of third 
sale and merely said that value | 
premises was in excess of amount due — 
under foreclosure judgment, and there 
was no bid at either first or second 
sale except mortgagee’s bid, and e 
was no likelihood of a better bid ; 
third sale was had.—Welfare Building — 
& Loan Ass’n v. Gearhard, 293 N.W. 
813,.235 Wis. 229. 4 # 


es 


Ii.App. Evidence held to author 
refusal to confirm master’s sale 
premises and foreclosure of trust deed, 
without necessity of taking oral opin- 
ion evidence concerning inadequacy of 
price, in view of showing that mast 
was offered a price three times as high 
as that offered when the master sold, 
and. that the price would not leav 
anything to apply on indebtedness t 
bondholders.—Davidson vy. Krejei, 30 N 
H.2d 758, 307 Ill.App. 514. : 

Neb. Where mortgagee’s testimony 
placed value of mortgaged land at $3,- 
150 and mortgagor’s testimony placed — 
value at $4,800 to $6,300, and mort- 
gagee at foreclosure sale bid $3,451.75 _ 
and waived remaining part of the $4,- 
269.56 indebtedness to the mortgagee, 
and there was no evidence that another 
sale would realize a larger bid or that 
the land would sell for greater price, 
the trial court’s order confirming the 
sale would not be disturbed for inade- 
quaecy of price.—Lincoln Nat. Life Ins. 
Co. \of Fort Wayne, Ind., v, Curry, 
295 N.W. 282. 


Neb. Evidence that mortgaged land 
was of no more than half the value of 
$8,320 claimed by the owner, that 
improvements were uninhabitable, and 
that a large part was rough, unculti- 
vated, and unimproved, did not show 
error in confirming a foreclosure sale 
for $1,552.93.—Forsythe v. Bermel, 295 
N.W. 698. 

N.Y¥.Sup. In mortgage foreclosure 
action, motion to confirm referee’s re- 


he 
» 


§ 1850 


port to sell and for other relief was 
timely ‘‘made” under statute requiring 
motion to be “made” within 90 days 
and statute defining ‘motion’, when 
. notice thereof was served 82 days after 
] delivery of referee’s deed, rather than 
on day on which it was returnable, 96 


days ‘after delivery of deed. Civil 
, Practice Act, § 113, as amended by 
Laws 1941, c. 266; § 1083-a; Laws 


1941, c. 266, § 2.—Bushwick Sav. Bank 
Baeonssen 28 N.Y.S.2d 339, 176 Mise. 
617. 

Ohio App. Where trial court, on ap- 
plication of purchaser at sheriff’s sale 

on foreclosure, to confirm the sale, did 

not do so, but allowed mortgagor’s 
; motion for a continuance, and granted 
the immunities of the moratorium stat- 
ute, the trial court’s action in confirm- 
ing the sale on application of the mort- 
gagor almost four years later, and aft- 
er the property had greatly depreciated 
in yalue, constituted an abuse of dis- 
cretion. Gen.Code, § 11588.—Holden v. 
Shutt, 29 N.H.2d 167, 65 Ohio App. 37. 
, Okl. Where trial court found that 
irregularities in mortgage foreclosure 
sale proceeding did not invalidate the 
sale, at which mortgagee was the pur- 
chaser, or in any manner prejudice 
mortgagors and that the sum bid by 
mortgagee could not be obtained if an- 
other sale was had, _ the action of the 
trial court in requiring as a condition 
precedent to confirmation that mort- 
gagee release his deficiency judgment 
constituted an abuse of discretion.— 
Aycock y. Harriman, 113 P.2d 380. 

On hearing of motion to. confirm 
mortgage foreclosure sale, trial court 
properly refused to try mortgagors’ 

- eause of action at law against mort- 
- gagee who was purchaser at the sale, 
and sureties on his bond, for damages 
sustained by mortgagors as result of 
premature levy of a general execution 
upon their personalty to satisfy mort- 
: gagee’s judgment prior to the foreclo- 
sure sale—Aycock y. Harriman, 113 
- ~pP.2d 380. 
are! § 1855 
_~+Ji.App. Where decree of foreclosure 
and sale in action to foreclose lien of 
a first trust deed authorized master to 
adjourn his sale from time to time 
after there had once been an advertise- 
‘ment for sale without giving any fur- 
ther notice other than an oral procla- 
mation of time and place of sale, and 
there being no bids master adjourned 
sale, and at time of approval of sale 
junior mortgagee did not file any ob- 
jections to the report and for first time 
_ raised objections after sale was con- 
firmed, on ground that there was no 
showing of oral proclamation of ad- 
_journment of sale, chancellor’s approval 
of sale did not constitute an abuse of 
discretion.Chicago Title & Trust Co. 
vy. Tay, 30 N.E.2d 95, 307 Ill.App. 76. 

Il.App. The court need not accept a 
bid at foreclosure sale which will leave 
debt of principal debtor unpaid, in or- 
der that holder of a second lien may 
redeem for a smaller sum.—Davidson 
Sa 30 N.H.2d 758, 307 Ill.App. 


Ii.App. Where realty conveyed to 
trustee to secure indebtedness of $90,- 
e 000 so deteriorated that it was worth 
not over $25,000, and was subject to 
delinquent taxes in excess of $19,000 
and special assessments of $600, plus 
taxes accruing during redemption peri- 
od, and building on realty was in need 


‘ of repair, court should have approved 
sale to one who bid $7,000, subject to 
voluntary downward revision of fees 


and charges of $4,319.50.—Anderson vy. 
Weiss, 32 N.W.2d 345, 308 Ill.App. 541. 

Mich. In equitable foreclosures the 
eourt, in exercise of fair discretion, 
may decline confirmation of sale if 
the amount bid is so inadequate that 
it shocks the conscience of the court. 
Comp.Laws 1929, § 14364.—Guardian 
Depositors Corporation v. Powers, 296 
N.W. 675, 296 Mich. 553. 

N.J. Where a mortgagee bids in 
property at a nominal price at fore- 
closure sale, the rule that sale will 
not be confirmed unless mortgagee 
gives credit for value of property may 
be invoked only by distressed debtors, 
and an affluent debtor may not take 


advantage of it to avoid payment of 
his debt.—Fidelity Union Trust Co. v. 
Meteors: 17 A.2d 154, 128 N.J.Eq. 


§ 1862 

Ark, A decree adjudging that con- 
firmation of mortgage foreclosure sale 
be canceled and set aside, and that 
commissioner’s deed be canceled and 
title to property be vested in defend- 
ants subject to plaintiff's judgment and 
also subject to sale had wherein plain- 
tiff was the successful bidder, was in- 
tended to preserve foreclosure decree 
and sale pursuant thereto and did not 
set aside and cancel sale.—Thornton vy. 
Commonwealth Federal Savings & 
Loan Ass’n, 152 S.W.2d 304. 

An order confirming mortgage fore- 
closure sale would not be set aside be- 
cause rendered on the fourth day of 
the term of court under statute re- 
stricting foreclosures and orders con- 
firming sales to the first three days of 
a regular term of court, in view of 
statute providing that, for purpose of 
expediting business in chancery courts 
of certain counties, those courts should 
always be open for the transaction of 
business and that they may hear causes 
and render decrees in those counties at 
any time. Acts 1933, .Act 21, as 
amended by Acts 1935, Act 49; Acts 
1925, Act 84; Pope’s Dig. § 9479.— 
Thornton v. Commonwealth Federal 
Savings & Loan Ass’n, 152 S.W.2d 304. 

Ohio App. The expression “confirma- 
tion of sale’ by its very terms con- 
notes that it follows the “sale” and its 
meaning is well understood in the 
profession, and if Legislature in mora- 
torium statute empowering court to 
postpone a sale of property involved 
had meant to clothe the court with 
power to postpone or set aside the 
“confirmation of sale’’ it would have 
employed other and different terminol- 
ogy. Gen.Code, § 11588.—Virginian 
Joint Stock Land Bank of Charleston 


v. Shaffer, 32 N.E.2d 862. 
§ 1863 
Pa.Com.Pl. Where exceptions to a 


sheriff’s return of the sale of real estate 
was referred to an auditor, whose re- 
port was confirmed absolutely, the mat- 
ter became res adjudicata when no ap- 
peal was taken therefrom.—Mortgage 
Co. of Pennsylvania v. Born, 89 P.L.J. 


299: 
4 § 1867 

tl. Trustee which held portion of 
indebtedness secured by mortgage and 
which was a party to foreclosure suit 
was chargeable with notice of foreclo- 
sure sale although it did not appear at 
the sale and bid, and was not in ‘po- 
sition to complain of inadequacy of sale 
price, and assignee of trustee stood in 
the same position in that respect as 
trustee.—Gaskin v. Smith, 30 N.H.2d 
624, 375 Ill. 59. 


§ 1871 

U.S.N.Y. Under New York law, 
equity will intervene in individual cases 
to give relief to a mortgagor where it 
is palpably apparent that gross unfair- 
ness in a foreclosure sale is imminent. 
—Gelfert v. National City Bank of New 
York,’ 62 -S. Ct...898) ‘313° U-S) 221.5 Te 
Ed. —, 183 A.L.R. 1467, reversing 
National City Bank of New York v. 
Gelfert, 29 N.W.2d 449, 284 N.Y. 13, 
130 A.L.R. 1472, reversing 13 N.Y.S.2d 
600, 257 App.Div. 465, reargument de- 
nied 14 N.Y.S.2d 995, 257 App.Div. 
1076, certiorari granted Gelfert v. Na- 
tional City Bank of New York, 61 S.Ct. 
734, 312 U.S. 674, 85 L.Hd. —, reargu- 
ment granted National City Bank of 
New York v, Gelfert, 35 N.H.2d 922. 

C.C.A.Puerto Rico. The Supreme 
Court of Puerto Rico annulling sum- 
mary foreclosure proceedings from and 
after date of second auction sale and 
restoring proceeding to condition it 
had at such date thereby inferentially 
affirmed regularity of earlier steps in 
foreclosure proceedings, including serv- 
ice of demand for payment on mort- 
gagors.—Facundo v. Yabucoa Sugar 


Co., 118 F.2d 1. 
Ala. That, after foreclosure of senior 
mortgage, senior mortgagee furnished 


junior mortgagee at latter’s request an 
itemized statement of senior mortgage 


‘ 


; Ve _ : 
' in i a a, ay 
debt and lawful charges for which land 


was bid in, did not show “fraud” or 
“oppression” for purpose of vacating 
foreclosure sale so as to permit junior 
mortgagee to redeem, even if the 
amount was  excessive.—Lovelady Vv. 
Plunkett, 200 So. 612, 240 Ala. 615. 

Whether fee charged by attorneys 
foreclosing senior mortgage and de- 
fending suit brought by junior mort- 
gagee and securing possession of the 
land after foreclosure was reasonable 
and proper under the mortgage and 
notes secured by it, or whether exces- 
sive interest was included in amount 
of debt for which property was bid 
in, was immaterial as regards junior 
mortgagee’s alleged right to have sale 
vacated so as to redeem.—Lovelady Vv, 
Plunkett, 200 So. 612, 240 Ala. 615. 

Cal. In action to set aside foreclosure 
sale, and to quiet title to realty in the 
plaintiffs except as to existent sub- 
leases in the hands of innocent sub- 
lessees and for a money judgment, on. 
ground that certain of the defendants 
were guilty of fraudulent misrepresen- 
tations, if the conduct of the plaintiffs 
in the light of their own intelligence 
and information was manifestly unrea- 
sonable, they would be denied recovery. 
—Seeger v. Odell, 115 P.2d 977, prior 
opinion 108 P.2d 33. 

In action to set aside foreclosure sale, 
to quiet title to realty in the plaintiffs 
except as to subleases in the hands of 
innocent sublessees, and for a money 
judgment, on ground that certain of the 
defendants were guilty of fraudulent 
misrepresentations, defendants could 
not urge as a defense that the plaintiffs 
were more credulous than the average 
person.—Seeger v. Odell, 115 P.2d 977, 
prior opinion 108 P.2d 33. 

Cal.App. Where complaint in suit 
against mortgagee, which purchased 
mortgaged land at foreclosure sale, to 
set aside foreclosure decree and sale 
alleged that mortgagor, after delivering 
mortgage to mortgagee, executed a 

rant deed of land to a third party 

o secure a bail bond and that deed, al- 
though intended as a mortgage, was 
absolute on its face and was recorded 
before commencement of foreclosure 
suit, and that mortgagee had actual 
knowledge thereof at all times, and that 
mortgagor and his heirs were not made 
parties to foreclosure suit, wherein 
mortgagee did not seek a deficiency 
judgment against mortgagor, the case 
was governed by statute respecting 
grants of realty purporting to be abso- 
lute conveyances but intended to be de- 
feasible on performance of certain con- 
ditions and not by statute respecting 
parties to foreclosure proceedings. 
Code Civ.Proc. § 726, subd. 4; Civ. 
Code, § 2950.—Johnson v. Home Own- 
ers’ Loan Corporation, 116 P.2d 167. 

Fla. Where foreclosure decree pro- 
vided that bidder should pay cash to’ 
master when property was sold at mas- 
ter’s sale and amount bid at such sale 
was credited to total amount due and 
sale was handled in usual manner, fact 
that amount of bid was not paid in 
cash to special master as reported by 
him and that complainant’s solicitor 
did not receive attorney’s fee in actual 
amount stated in the special master’s 
report, did not render the sale void nor 
justify setting it aside 61%4 years later 
at instance of alleged owner of the 
land which did not assert that the bid 
accepted was inadequate nor offer to 
pay amount of final decree.—Cleveland 
Mortgage & Investment Co. y. Gage, 
198 So. 677. 

Pa. Where mortgagor was made a 
defendant in suit to foreclose first mort- 
gage and judgment was entered against 
him, second mortgagee was not entitled 
to have foreclosure sale to plaintiff set 
aside or to retain possession of mort- 
gaged realty because of plaintiff’s fail- 
ure to describe mortgagor ag real own- 
er thereof, instead of codefendants 
holding title as trustees to realty of 
decedent, to whose estate mortgagor 
conveyed mortgaged property, in ab- 
sence of fraud. 12 P.S. § 2571.—North 
Philadelphia Trust Co. v. Hammond, 17 
A.2d°881, 341 Pa. 77. 

Pa.Com.Pl. Where 


an attorney, 


DOs aoe 


f 
3847 
through an honest and unintentional 
mistake, bids at the sheriff's sale of a 
property on which he is foreclosing for 
a client, the mortgagee, a sum much 
less than he was instructed to bid, and 
as a result the property is sold to an- 
other for a sum far less than its true 
value, and immediately thereafter, upon 
discovering his error, he advises the 
purchaser of the facts and has his cli- 
ent file a petition, before the sheriff’s 
deed has been acknowledged, disclosing 
the relevant facts and undertaking, if 
the property is put up for resale, to 
bid the higher sum which the attorney 
was originally instructed to bid there- 
for, the court, in the exercise of its 
equitable discretionary power, will set 
aside the sale—Western Saving Fund 
Soc. of Philadelphia v. Stevenson, 39 
D, & C. 478. 

Pa.Com.PI. A bill in equity alleging 
forgery of plaintiff's signature to a 
mortgage and fraud in the subsequent 
sheriff sale of the property was sus- 
tained where the facts were that the 
plaintiff had lived in the property for 
6 years after the sheriff sale without 
demand for possession or rent from_the 
mortgagee sheriff sale purchaser.—Grof 
v. Ori, 19 Leh.L.J. 112. 

§ 1872 

Fla. Where foreclosure decree pro- 
vided that bidder should pay cash to 
master when property was sold at mas- 
ter’s sale and amount bid at such sale 
was credited to total amount due and 
sale was handled in usual manner, fact 
that amount of bid was not paid in 
cash to special master as reported by 
him and that complainant’s solicitor 
did not receive attorney’s fee in actual 
amount stated in the special master’s 
report, did not render the sale void nor 
justify setting it aside 6144 years later 
at instance of alleged owner of the land 
which did not assert that the bid ac- 
cepted was inadequate nor offer to pay 
amount of final decree.—Cleveland 
Mortgage & Investment Co. v. Gage, 
198 So. 677. 


8 1876 j 

Tex.Civ.App. On foreclosure of a 
deed of trust lien, $150 for a quarter 
section of land having a market value 
of $2,400, but subject to an indebted- 
ness to the state of $640 together with 
accumulated interest and independent 
school district and state and county 
taxes, was not so grossly inadequate 
as to require the sale to be set aside. 
—Willard v. Whitaker, 153 S.W.2d 878. 


877 

Ark. Parties, seeking to set aside 
and cancel mortgage foreclosure decree, 
sale held pursuant thereto, and deed 
executed to successful bidder, were 
guilty of “laches” barring relief, where 
they stood by since 1936 and permitted 
defendant to make improvements on 
property and sell it, and they made no 
offer to pay the debt or to bid on the 
property if it should again be offered 
for sale-——Thornton v. Commonwealth 
Federal Savings & Loan Ass’n, 152 S. 
W.2d 304. 

Ill.App. Where the time within 
which an order of sale in trust deed 
foreclosure proceedings could be set 
aside by circuit court had expired, the 
court was without authority to there- 
after enter that part of an order which 
set aside foreclosure sale to trustee and 
direct that another sale be made.— 
Smietanka v. Myers, 35 N.H.2d 514, 311 
Ill.App. 91. 

La. The irregularity in appointing 
curator ad hoc to represent debtor on 
sworn allegation of attorney for fore- 
closing creditor that debtor was absent 
from the state, whereas in fact debtor 
was present in the state, was an ‘“‘in- 
formality’ within statute providing 
that informality of legal procedure in 
connection with sale at public auction 
is prescribed after lapse of five years. 
Rev.Civ.Code, art. 3543, as amended by 
Act No. 231 of 1932.—Dixon v. Federal 
Land Bank of New Orleans, 200 So. 
306, 196 La. 937. 

A suit to annul and set aside public 
sale of land in mortgage foreclosure 
proceedings, on ground of irregularity 
in appointment of curator ad_ hoc to 
represent debtor on sworn allegation 
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of attorney for foreclosing creditor that 
debtor was absent from the state, 
whereas in fact debtor was present in 
the state, was barred by prescription 
where suit was instituted five years and 
eight months after sale. Rev.Civ.Code, 
art. 3543, as amended by Act No. 231 
of 1932.—Dixon v. Federal Land Bank 
pea Orleans, 200 So. 306, 196 La, 
Pa.Com.Pl, The recording of a forged 
mortgage is not notice to the mort- 
gagor. The record is only notice to 
those who are bound to search for it. 
—Grof v. Ori, 19 Leh.L.J. 112, 


§ 1878 

Cal.App. Where complaint in suit 
against mortgagee, which purchased 
mortgaged land at foreclosure sale, to 
set aside sale and foreclosure decree 
alleged that mortgagor, after deliver- 
ing mortgage to mortgagee, executed a 
grant deed of land to a third party 
to secure a bail bond and that deed, 
although intended ag a mortgage, was 
absolute on its face and was recorded 
before commencement of foreclosure 
suit, and that mortgagee had actual 
knowledge thereof at all times and 
that mortgagor and his heirs were not 
made parties to foreclosure suit, the 
complaint was not demurrable. Code 
Civ.Proe. § 726, subd. 4; Civ.Code § 
2950.—Johnson v. Home Owners’ Loan 
Corporation, 116 P.2d 167. 

La. In action by widow and heirs 
of mortgage debtor to annul sheriff’s 
sale of realty which belonged to the 
debtor and upon which mortgage credi- 
tor foreclosed and had property adju- 
dicated at a public sale to defendant 
on ground that there was no _ valid 
Seizure of the property by sheriff be- 
fore the sale, evidence supported judg- 
ment that the land was legally seized 
by the sheriff and that the sale was 
valid.—_Turner y. Glass, 2 80.2d 191, 
LO Vaio 

Mich. In action to set aside pur- 
chase-money mortgage and foreclosure 
sale, evidence did not establish, as 
basis for relief sought, the authenticity 
of any agreement varying terms of 
original land contract.—National Land 
oe v. Ternes, 299 N.W. 144, 298 Mich. 

Tex.Civ.App. Evidence justified judg- 
ment sustaining motion to set aside 
sale of realty following foreclosure of 
deed of trust lien and setting aside 
sheriff's deed and deed to purchaser’s 
grantee on condition that debtor, an 
aged Negro, unlearned in the law, pay 
a certain amount, with interest and 
costs, to clerk of trial court on ground 
that property was sold for an inade- 
quate price and other irregularities re- 
specting sale, especially where debtor 
made prompt offer to pay indebtedness 
He costs.—Cox v. Wheeler, 150 S.W.2d 

Tex.Civ.App. In a proceeding to set 
aside sheriff’s sale on foreclosure of 
deed of trust lien, whether sale of 
quarter section of land, having a mar- 
ket value of $2,400 and subject to in- 
debtedness due the state of $640 and 
independent school district taxes and 
state and county taxes for the sum of 
$150, was a sale for a grossly inade- 
quate price, was for the jury.—Willard 
v. Whitaker, 153 S.W.2d 878. 

In action to set aside sheriff's sale on 
foreclosure of deed of trust lien, evi- 
dence sustained jury’s finding that 
there was no fraudulent conspiracy be- 
tween purchaser and sheriff to sell 
property before arrival of plaintiff’s 
attorney at the sale with the intention 
of stifling bidding.—Willard v. Whita- 
ker, 153 S.W.2d 878. 


§ 1879 
S.D. Where mortgage foreclosure 
sale was voidable as_ distinguished 


from void, mortgagors were required 
to do equity before becoming entitled 
to have foreclosure sale set aside.— 
Binde v. Binde, 2938 N.W. 362, rehear- 
ing denied 293 N.W. 632. 

Mortgagors who sought to set aside 
foreclosure sale on ground that broth- 
er by whom mortgage was held and 
kept them in ignorance of the foreclo- 
sure proceedings would be required to 
comply with offer in their complaint to 


~ § 1890 


pay amount of the mortgage indebted- 
ness with interest as a condition to 
granting of relief.—Binde v. Binde, 293 
N.W. 362, rehearing denied 293 N.W. 


632. 
§ 1881 

S.D. In proceeding by mortgagors 
to set aside foreclosure sale on ground 
that brother by whom mortgage was 
held had kept them in ignorance of 
the foreclosure proceeding, evidence 
warranted finding that brother had 
failed to exhibit that degree of fair 
dealing and good faith which a mort- 
gagee owes to those whom he knows 


to be interested in the mortgage res” 


and the equity of redemption.—Binde 
v. Binde, 293 N.W. 362, rehearing de- 
nied 293 N.W. 632. 


§ 1884 
Neb. Where mortgage foreclosure 
decree was entered in 1934, bid at sale 
under decree in April, 1935, was 


$2,283.09, two moratoriums were grant- 
ed, sale was set aside, and resale was 
had _ in 1939 and $2,500 was bid, and 
at date of resale total due on decree, 
including costs and taxes, was $3,657.- 
24, and holder of mortgage waived de- 
ficiency judgment, and witnesses testi- 
fied as to values from $2,560 to $6,400 
for the realty, and there was no assur- 
ance that a subsequent sale would re- 
sult in a higher bid, order confirming 
resale would not be set aside on ground 
of inadequacy of the price.—Woodard 
v. Bue eye 294 N.W. 798. 

N.J. here mortgagor sold land 
subject to mortgage to impoverished 
grantees who assumed and agreed to 
pay mortgage, and mortgagee bid in 
property at a nominal price at fore- 
closure sale, mortgagee was not en- 
titled to have order providing for the 
issuance of an alias writ for resale of 
premises, unless mortgagee credited 
fair value of mortgaged land, embody 
provision that any consent filed pur- 
suant to order should not operate as a 
credit in favor of mortgagor, but that 
mortgagee should have the right to 
recover from mortgagor the full 
amount of deficiency resulting from 
sale without crediting fair value— 
Fidelity Union Trust Co. v. Matthews, 
17 A.2d 154, 128 N.J.Eq. 475. 


§ 18285 

Ill. Where one of mortgagees pur- 
chased property at foreclosure sale and 
acquired a certificate of purchase, a 
new relationship was created which 
was in no way dependent upon privity 
of contract between her and mortga- 
gors, and as holder of certificate of 
purchase she had right to have the 
property at end of period of redemp- 
tion, in event no redemption was made. 
a eee. v. Smith, 30 N.B.2d 624, 375 

Mich. When mortgagee purchasing 
at foreclosure sale accepted quitclaim 
deed from mortgagor’s grantee, mort- 
gagee’s title under sheriff’s deed did 
not “merge” in quitclaim deed, so that 
such title would be subject to restric- 
tion entered into by mortgagors subse- 
quent to giving of mortgage, since it 
would be most beneficial for mortgagee 
to become owner of property free of 
any restrictions.—Shedd vy. Krushinski, 
298 N.W. 490, 298 Mich. 160. 

Neb. The rule of caveat emptor does 
not establish validity of every recorded 
instrument as against purchaser at 
mortgage foreclosure sale and does not 
validate deed which is void as to one 
of parties to foreclosure suit.—Clem- 
ents v. Doak, 299 N.W. 505. 

A corporate mortgagee, purchasing 
mortgaged land at its own foreclosure 
sale, was entitled to same equities and 
defenses which it theretofore had and 
eould have  asserted.—Clements v. 
Doak, 299 N.W. 505. 

N.Y.App.Div. Mortgage creditors be- 
coming successful bidders at mortgage 
foreclosure sale acquired equitable title 
to mortgaged premises, and the mort- 
gage debt was satisfied, in whole or in 
part, out of the property.—Hepworth 
vy. Manetto Holding Corporation, 28 N. 
¥Y.S.2d 526, 262 App.Div. 877. 


§ 1890 
Ili, During the period of redemption 
following foreclosure sale, title re- 


§ 1890 


mains in the mortgagor, and the certifi- 
eate holder who is vested with no title, 
either legal or equitable, has only the 
alternative right to receive redemption 
money or, if no redemption is made, 
a deed. Smith-Hurd Stats. c. 77, §§ 
20-23, 25, 26—Hruby v. Steinman, 30 
N.E.2d 4 374 Ill. 465, affirming 24 N.H. 


2d 175, 302 Ill.App. 480. 
\ Mortgage foreclosure purchasers were 
% entitled only to receive redemption 


money from. source authorized to re- 
deem and had no interest in title to the 


_ mortgaged premises. Smith-Hurd 
Stats. c. 77, § 20.—Hruby v. Steinman, 
30 N.B.2d 7, 374 Ill. 465, affirming 24 


N.E.2d 175, 302 Ill.App. 480. 

Kan. A mortgage on real property 
is a “lien” thereon, the title remaining 
- in mortgagor, and in foreclosure of 
such a mortgage title to property does 
not pass from mortgagor or his suc- 
cessor in interest until sheriff’s deed 

is duly issued.—Penn Mut. Life Ins. 
Co, v. Tittel, 111 P.2d 1116, 153 Kan. 
630, rehearing denied 114 P.2d 312, 

153 Kan. 747. 

‘La. Where the only transactions of 
_- record affecting title to land at time of 
mortgage were patent from United 

‘States, tax sale in the name of pat- 

_ entee’s heirs, monition proceeding con- 

_ firming tax purchaser’s title, sale im- 
porting valid consideration from tax 

_ purchaser to mortgagors’ ancestor, and 
judgment in succession proceeding 
Bay sending mortgagors’ widow and heirs 

- jnto possession, mortgagee and pur- 
heh Y chaser at foreclosure sale were pro- 
tected against claim of patentee’s heirs. 
Bits | Se aoe vy. Hespeth, 198 So. 661, 196 

a. 87. t 


_ ~Mass. Where defendant conveyed his 
_ realty and his right of way over plain- 
 tiff’s realty to one who mortgaged the 
 jJand and right of way to_ defendant, 
and the mortgagor conveyed his inter- 
est in the right of way to plaintiff, and 
a third person conveyed another right 
he ot way to the mortgagor, and thereafter 
- the defendant foreclosed the mortgage 
and became the owner of the realty and 
the right of way over third person’s 
realty, title to the right of way over 
_-pilaintiff’s land was in the defendant.— 
_ Tourles v. Grogan, 29 N.H.2d 691. 


_-~—~*‘Neb. The buyer of land at mortgage 
foreclosure sale acquires title and all 
equitable rights of parties to foreclo- 
sure suit and is not barred from es- 
tablishing that mortgagor’s recorded 
deed of mortgaged land is void or to- 
ineffectualClements v. Doak, 
299 N.W.. 505. 
-°The purchaser of realty at judicial 
gale under mortgage foreclosure buys 
at his peril, but acquires all of mort- 
_ gagor’s and mortgagee’s interest in 
mortgaged premises as effectually as 
by deed from such parties and may 
protect himself under their rights, 
Comp.St.1929, § 20-2147.—Clements v. 
Doak, 299 N.W. 505. 
Nx) A mortgage foreclosure sale transfers 


ot 
ry 


£y to purchaser every right and interest 
of all parties to foreclosure suit in 
mortgaged property, unless decree oth- 
--- -erwise provides.—Clements y. Doak, 
“| 299, N.W. 5065. 


3 N.J.Ch. A person acquiring title 
through foreclosure of a mortgage is 
regarded as a purchaser from date of 
the mortgage and not from date of 
‘his deed.—Boylan v. Loy Corporation, 
f 17 A.2d 291, 128 N.J.Eq. 460. 


§ 1894 E 
; Neb. A mortgagor is not entitled to 
continue in possession of land after 


foreclosure sale because of growing 
7 erops thereon, but may re-enter tempo- 
4 rarily for the sole purpose of harvest- 
ing the crops.—Federal Land Bank of 
Omaha v. Dymek, 297 N.W. 896. 


§ 1898 

Okl. In action by mortgagee which 
purchased mortgaged premises at fore- 
elosure sale, for rent for the period 
during which the land was occupied by 
defendant who obtained quitclaim deed 
from mortgagor and harvested crops, 
after defendant acquired knowledge 
* of the foreclosure sale, amount of rent 
due from the land during period it 
was occupied by defendant was for 


jury.— Mtn 
109 P.2d 493 

Mortgagee which p 
gaged land at foreclosure sale was en- 
titled to rents and profits accruing 
from the land from the date of the 
sale.—AStna Life Ins. Co. v. Mosburg, 
109 P.2d 493. 


§ 1900 
Ill. The court hearing a mortgage 
foreclosure proceeding has a right to 
impress a lien upon rents and profits 
to be collected during period of re- 
demption for amount of _ deficiency 


where rents were pledged.—State Bank - 


of St. Charles v. Burr, 31 N.H.2d 798, 
875 Ill. 379. 


§ 1906 

Pa.Super. Where a lease precedes a 
mortgage, and a tenant is in possession 
under the lease when the mortgage is 
given, and the term of the lease has not 
expired, the mortgage is taken subject 
to the lease, and the mortgagee cannot 
bring ejectment against the tenant for 
default of the mortgagor, or action in 
trespass, and in case of foreclosure of 
the mortgage for default, whether by 
levari facias following judgment in 
scire facias proceedings on the mort- 
gage, or by fieri facias, or fieri facias 
and vend. ex., on the judgment entered 
on the bond accompanying it, the prop- 
erty is sold subject to the lease. Act of 
1705, 1 Smith’s Laws, 57, pp. 59-61; 2 
Stat. at Large, ec. 152, pp. 246-249.— 
Peoples-Pittsburgh Trust Co. v. Hen- 
shaw, 15 A.2d 711, 141 Pa.Super. 585. 


§ 1914 

Ark. Where trust deed and foreclo- 
sure decree correctly described incum- 
bered land but in the direction to sell, 
notice and report of sale, and in the 
deed the land was erroneously referred 
to as being in range 22 west instead 
of in range 20 west where it was ac- 
tually located, and the mortgagor 
owned no land in range 22 west, the 
purchaser acquired the land in range 
20 west which was intended to be sold, 
and the defective description in the 
deed would. be corrected as against 
mortgagor’s heirs, who stood in no 
better position than mortgagor.—Burch- 
field v. Banks, 149 S.W.2d 552. 


Ill.App. An irregular or invalid sale 
of mortgaged premises is yoidable at 
the election of the mortgagor who has 
a right to redeem, but such sale does 
not operate to discharge the debt, and 
the purchaser on foreclosure assumes 
the position of assignee of the mort- 
gage who takes only mortgagee’s inter- 
est and is entitled to security of mort- 
gage for amount of debt.—Flanagan v. 
Wilson, 35 N.H.2d 87, 310 Ill.App. 557, 
transferred 30 N.H.2d 647, 375 Ill. 179. 


N.¥.Sup. One cannot acquire the 
status of a “purchaser” at a mortgage 
foreclosure sale if the sale was void.— 
Rochester Sav. Bank v. Stoeltzen & 
Zapper, 26 N.Y.S.2d 718, 176 Misc. 


N.¥.Sup. Under statute providing 
that if no motion for deficiency judg- 
ment is made within 90 days after de- 
livery of referee’s deed, the “proceeds 
of the sale’’ shall be deemed to be in 
full satisfaction of mortgage debt, 
mortgagee which brought action to 
foreclose mortgage on realty and chat- 
tels, and failed to file motion for de- 
ficiency judgment within 90-day peri- 
od, was deemed to have accepted in 
full settlement of the debt, not only 
proceeds of sale of realty but also 
proceeds of sale of personalty, and 
hence even if foreclosure sale of per- 
sonalty was invalid, so that mortga- 
gor’s equity of redemption survived 
the sale, the mortgagor, in order-to be 
entitled to recover the personalty, was 
required to redeem it from the mort- 
gage debt. Civil Practice Act, § 1083- 
a.—Waitt Operating Co. v. New York 
Life Ins. Co., 29 N.Y.S.2d 705. 
_Pa. After acknowledgment and de- 
livery of sheriff’s deed to vendee at 
mortgage foreclosure sale, vendee’s title 
can be defeated only by fraud in sale 
or want of authority to sell, not by 
mere defects and irregularities, however 
gross.—North Philadelphia Trust Co. y, 
Hammond, 17 A.2d 881, 341 Pa, 77. 


‘La. Whether considera 


WD 


<7 
act of sale to mortgagors’ ancestors 
was paid could not affect rights of 
mortgagee and of purchaser at fore- 
closure sale if they acted in good faith 
in dealing with the property.—Skannal 
v. Hespeth, 198 ea Gad 196 La. 87. 
La. Irregularities in foreclosure pro- 
ceedings, that notes and copy of mort- 
gage were not attached to petition for 
executory process, that plaintiff did not 
allege consent of holder of remaining 
notes of series to foreclose, and that 
advertisement did not state that in 
ease of sale the remaining notes should 
be secured by first mortgage, were mere 
informalities curable b prescription 
of two years. Rev.Civ.Code, art. 3543, 
as amended by Act No. 231 of 1932.— 
Shan oad v. Hespeth, 198 So. 661, 196 
a. 87. 


§ 1920 

C.C.A.Puerto Rico. If title acquired 
by mortgagee through deed executed 
by marshal pursuant to mortgage fore- 
closure sale was voidable merely and 
defect did not appear in registry, sub- 
sequent deed to bona fide purchaser 
gave purchaser an indefeasible title 
forthwith without necessity of awaiting 
lapse of prescriptive period under Puer- 
to Rican statutes. Civ.Code Puerto Ri- 
co 1930, § 1857; Rev.St. and Codes of 
Puerto Rico 1913, §§ 6717, 6718.—Fa- 
cundo v. Yabucoa Sugar Co., 118 F.2d 


§ 1921 

Ky. Where evidence established that 
grantee to whom land was conveyed 
by foreclosure sale purchaser had ac- 
tual knowledge that mortgagor claimed 
that purchaser held title for mortgagor, 
title which grantee acquired was no 
better than that which purchaser had 
in so far as mortgagor’s rights were 
concerned.—Cape yv. Leach, 142 S.W.2d 
971, 283 Ky. 662. 


N.J. Where mortgagee of lots sold 
to township for delinquent township 
taxes took assignment of tax sale cer- 
tificate and proceeded to foreclose 
mortgage without setting out such ac- 
quired lien, mortgagee’s rights under 
such lien were not defeated by title of 
purchasers without notice from corpo- 
ration which purchased at foreclosure 
sale, where assignment of tax sale cer- 
tificate was recorded pursuant to stat- 
ute before purchasers took title, the 
foreclosure sale was cried, “subject to 
any taxes and assessments and other 
municipal liens’, and mortgagee was 
not at fault for the lack of notice to 
purchasers, which was due to error in 
township records which indicated that 
mortgagee had redeemed instead of 
taking an assignment of township’s 
lien, since rule of “caveat emptor” ap- 
plied to purchasers. N.J.S.A. 54:5-50, 
54:5-51, 54:5-56.—North Jersey Hold- 
ing Co. v. Snow, 19 A.2d 878, 129 NJ. 
Eq. 555. 


Tex.Civ.App. Where mortgage com- 
pany recovered judgment foreclosing 
liens on property, purchased property 
at foreclosure sale, and thereafter con- 
veyed property to original owner by 
warranty deed retaining a lien to secure 
payment of notes executed by original 
owner, the conveyance was at most a 
contract of ‘‘reconveyance”’.—Person y. 
Levenson, 143 S.W.2d 419. 


Tex.Civ.App. Evidence justified judg- 
ment sustaining motion to set aside sale 
of realty following foreclosure of deed 
of trust lien and setting aside sheriff's 
deed and deed to purchaser’s grantee on 
condition that debtor, an aged Negro, 
unlearned in the law, pay a certain 
amount, with interest and costs, to 
clerk of trial court on ground that 
property was sold for an inadequate 
price and other irregularities respect- 
ing sale, especially where debtor made 
prompt offer to pay indebtedness and 
costs.—Cox v. Wheeler, 150 S.W.2d 159. 

N.J. After foreclosure of mortgage, 
sale and confirmation of sale, the right 
to possession in the purchaser, as 
against parties to the foreclosure suit, 
became absolute.—Fidelity Union Trust 
se v. Cantillo, 15 A.2d 640, 125 N.J.L. 
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§ 1924 

Pa. Where mortgagor was made a 

defendant in suit to foreclose first 
mortgage and judgment was entered 
against him, second mortgagee was not 
entitled to have foreclosure sale to 
plaintiff set aside or to retain posses- 
sion of mortgaged realty because of 
plaintiff’s failure to describe mortgagor 
as real owner thereof, instead of co- 
defendants holding title as trustees to 
realty of decedent, to whose estate 
mortgagor conveyed mortgaged proper- 
ty. in absence of fraud. 12 P.S. § 2571. 
—North Philadelphia Trust Co. vy. Ham- 
mond, 17 A.2d 881, 341 Pa. 77, 

§ 1926 

Wash. Where mortgagors claimed 

homestead before foreclosure was be- 
gun and defaulted in the foreclosure 
proceeding and the proceeding did not 
tender issue as to right to possession 
during redemption period, the _ fore- 
closure decree was not “res judicata’ 
as to such right to possession, and 
mortgagors, not purchaser at fore- 
closure sale, were entitled to possession 
during redemption period, Rem.Rev. 
Stats. §§ 528, 559, 602; Const. art. 19, 
§ 1.—State ex rel. White vy. Douglas, 
107 P.2d 593. 

§ 1929 


Ga.App. Where premises subject to 
loan secured by security deed were 
conveyed by owner to plaintiff who con- 
veyed premises to defendant who agreed 
to pay balance due on loan and there- 
after note and security deed were as- 
signed by lender to the plaintiff who on 
default instituted foreclosure proceed- 
ing and purchased premises and insti- 
tuted proceedings to eject defendant as 
tenant holding over, if deed of pur- 
chase by plaintiff under foreclosure was 
invalid for any reason not appearing on 
deed itself, burden of proving invalid- 
ity was upon defendant.—Caffey v. Pat- 
tillo, 18 S.H.2d 202 


1935 

N.J. Alleged fraud or breach of al- 
leged agreement entered into by the 
parties to a mortgage foreclosure suit, 
pending the foreclosure suit, and de- 
signed to settle that suit, could be 
raised only in the foreclosure suit, and 
not as a defense to an action at law in 
ejectment.—Fidelity Union Trust Co. v. 
Cantillo, 15 A.2d 640. 125 N.J.L. 282. 

§ 1936 

Ala, Complaint for recovery of pos- 
session of land by purchaser on fore- 
closure of mortgage, together with $300 
for the detention thereof following sub- 
stantially form 29 as prescribed by the 
code for unlawful defainer, was_ suffi- 
cient to invoke the court’s jurisdiction 
and sustain judgment for plaintiff. 
Coste 1923. § 9531. form 29.—Iinton v. 
Morton, 200 So. 614, 240 Ala. 563. 


§ 1947 

IlL.Agp. Where decree, confirming 
report of foreclosure sale, ordered de- 
ficiency judgment and ordered receiver 
to continue in possession until expira- 
tion of statutoryeperiod of redemption 
and to apply net income to payment of 
deficiency judgment, and order remov- 
ing receiver and turning property over 
to others was procured by fraudulent 
representation of others that they had 
redeemed property, holder of bond se- 
cured by the trust deed foreclosed was 
entitled to have the order removing re- 
eeiver and turning over property vacat- 
ed and to an accounting for rents col- 
lected, reliance on “laches” being pre- 
eluded by the fraud in procuring the 
order removing receiver.—Weidemann 
v. Anderson, 30 N.H.2d 211, 307 Ill. 
App. 384. 

Iowa. Under evidence of oral agree- 
ment that foreclosure sale purchaser 
was to have clear title at time pur- 
chaser became entitled to possession, 
receiver was obligated to pay, from ac- 
cumulated rents and profits, taxes ac- 
eruing eae period of redemption.— 
First Trust Savings Bank v. Three 
Thirty-Nine Templin Road Corpora- 
tion, 298 N.W. 858, 230 Iowa 567. 

§ 1948 

Ark. Parties, seeking to set aside 
and cancel mortgage foreclosure de- 
erée, sale held pursuant thereto, and 
deed executed to successful bidder, 
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were guilty of “laches” barring relief, 
where they stood by since 1936 an 
permitted defendant to make improve- 
ments on property and sell it, and they 
made no offer to pay the debt or to bid 
on the property if it should again be 
offered for sale-—Thornton vy. Common- 
wealth Federal Savings & Loan <Ass’n, 
152 S.W.2d 304. 

Ill, In foreclosure proceedings, a 
master’s certificate does not convey ti- 
tle to purchaser but only confers: a 
right to obtain a title subject to-re- 
demption.—Litwin v. Litwin, 30 N.B.2d 
619, 375 Ill, 90. 

iowa, wners. of property encum- 


bered by first and second mortgage, the’ 


first of which had been foreclosed, had 
no right to sheriff’s deed under fore- 
closure of first mortgage, and their ac- 
quisition of sheriff’s certificate of sale 
and sheriff’s deed thereunder had only 
the effect of a redemption by them. 
Code 1939, § 11776.—Anderson v. Ren- 
shaw, 294 N.W. 274. 

Ky. Where land was described in 
deeds to mortgagor as containing 42 
acres and 58 acres more or less, re- 
spectively, and mortgage referred to 
the land mortgaged as consisting of 
two tracts of 58 acres and 42 acres, 
and commissioner’s deed to mortgagee 
described the land as two tracts con- 
taining in both tracts 100 acres and 
there was actually more than 42 acres 
in smaller tract, omission of words 
“more or less’ from mortgage and 
commissioner’s deed to mortgagee on 
foreclosure did not deprive mortgagee 
of lands in excess of 100 acres con- 
tained in tw) tracts as against claim- 
ant who had no paper title or title by 
adverse possession to land in excess of 
100 acres—McCowan y. Isaacs, 151 S. 
W.2d 1044, 287 Ky. 149. | - 


Where mortgagor having deed to two 
tracts of land containing 58 acres and 
42 acres “more or less” mortgaged 
premises which mortgagee acquired on 
foreclosure by commissioner’s deed 
conveying “2 tracts containing in both 
tracts 100 acres” but excluding the 
words more or less, adjoining isidowm: 
er who had no valid claim to land in 
excess of 42 acres contained in smaller 
tract could not contest mortgagee’s 
right to land in excess of 100 acres on 
ground that court could not sell more 
of mortgaged land than was necessary 
to satisfy debt and that commissioner 
reported sale of 100 acres and transfer 
of more than that amount would have 
been void.—McCowan v. Isaacs, 151 S. 
W.2d 1044, 287 Ky. 149. 


§ 1963 

Pa.Com.Pl. The obligee of a bond 
accompanying a mortgage may hold 
the mortgagor responsible for the 
amount remaining due, when’ such 
obligee hag taken title to and become 
the owner of the mortgaged real estate 
by a voluntary conveyance from an in- 
termediate grantee who acquired title 
from the sheriff by foreclosure on a sec- 
ond mortgage.—Philadelphia Sav. Fund 
Soc. v, Stern, 41 D. & C. 461. 

A mortgagee who has acquired title to 
the mortgaged property may proceed 
against the mortgagor for the unpaid 
balance of the mortgage, where the ac- 
quisition was not under circumstances 
under which it is liable to the mort- 
gagor as a prior holder in the chain of 
title, as where there has been an inter- 
vening sheriff’s sale, or where, because 
recovery could not have been had 
against some party in the chain of title 
by reason of death, dissolution, bank- 
ruptey or other cause, such party could 
not have had ‘recovery against subse- 
quent grantees including the mort- 
gagee.—Philadelphia Sav. Fund Soe. v. 
Stern, 41 D. & C. 461. 

§ 1964 

Neb. The statute providing that 
when a petition shall be filed for satis- 
faction of a mortgage, court shall have 
power only to decree and compel de- 
livery of possession of premises to pur- 
chaser thereof, has the effect of deny- 
ing a deficiency judgment to the mort- 
gagee in a foreclosure action and to 
leave unaffected other remedies for the 
collection of the debt. Comp.St.1929, 
§ 20-2141, as amended by Laws 1933, 


§ 1974 


é 41.—Federal Farm Mortg. Corpora- 
tion v. Claussen, 293 N.W. 424. 

The statute providing that after peti- 
tion for satisfaction of a mortgage 
shall be filed, while the petition is 
pending, and after a decree rendered 
thereon, no proceedings whatever shall 
be had at law for the recovery of the 
debt secured by the mortgage, or any 
part thereof, unless authorized by 
court, was not repealed or amended _ by 
subsequent statute providing that when 
a petition shall be filed for satisfac- 
tion of a mortgage, court shall have 
power only to decree and compel de- 
liver of possession of premises to 
purchaser thereof. Comp.St.1929, § 20- 
2141, as amended by Laws 1933, c. 41; 
§ 20-2142.—Federal Farm Mortg. Cor- 
poration v. Claussen, 293 N.W. 424. 

See Dowker v. Thomson [1941] 2 
Dom,.L.R, 141. 

8 1967 


Ga, In suit by mortgagee to obtain 
deficiency judgment against purchaser 
of land from mortgagor under deed 
which provided that purchaser assumed 
mortgage debt as part payment of con- 


sideration, wherein it was pleaded that: 


Florida, the state of contract and loca- 
tion of land, had by statute adopted 
the common law of Hngland and that 
such common law was controlling, the 
decisions of Georgia would prevail 
with reference to the common law.— 
ee v. Alropa Corporation, 15 S.H.2d 


§ 1974 

U.S.N.Y. The formula which a legis- 
lature may adopt for determining the 
amount of a deficiency judgment in a 
mortgage foreclosure action is not fixed 
and invariable, and that which exists 
at the date of the execution of the 
mortgage does not become so imbedded 
in the contract between the parties that 
it cannot be constitutionally altered.— 
Gelfert v, National City Bank of New 
York, 61 S.Ct. 898) 31320 S224) 850 ia 
Ed. —, 133 A.L.R. 1467, reversing Na- 
tional City Bank of New York vy. Gel- 
fert, 29 N.H.2d 449, 284 N.Y. 18, 130 
A.L.R. 1472, reversing 13 N.Y.S.2d 600, 
257 App.Div. 465, reargument denied 
14 N.Y.S.2d 995, 257 App.Div. 1076, 
certiorari granted Gelfert v. National 
City Bank of New York, 61 S.Ct. 734, 
312 U.S. 674, 85 L.Ed. —, reargument 
granted National City Bank of New 
York v. Gelfert, 35 N.H.2d 922. 


Mortgagees are constitutionally en- 
titled to no more than payment in full, 
and they cannot complain on constitu- 
tional grounds if the legislature takes 
steps to see to it that they get no 
more than that.—Gelfert v. National 
City Bank of New York, 61 S.Ct. 898, 
313 U.S. 221, 85 L.Ed. —, 133 A.L.R. 
1467, reversing National City Bank of 
New York v. Gelfert, 29 N.E.2d 449, 
284 N.Y. 13, 180 A.L.R. 1472, reversing 
13 N.Y.S.2d 600, 257 App.Div. 465, re- 
argument denied 14 N.Y.S.2d 995, 257 
App.Div. 1076, certiorari granted Gel- 
fert v. National City Bank of New 
York,. 61, S.Ct. 734, °312 UW.S.(674, 85 
Ed. —, reargument granted National 
City Bank of New York v. Gelfert, 35 
N.B.2d 922. 


The New York statute providing that 
the court in determining amount of 
deficiency judgment in a mortgage fore- 
closure action should, on appropriate 
motion, determine the fair and reason- 
able market value of mortgaged prem- 
ises, and should deduct from amount 
of debt market value as thus deter- 
mined or sale price, whichever is high- 
er, and making right to recover de- 
ficiency dependent on the making of 
such a motion does not violate the con- 
tract clause of the federal constitution, 
as applied to mortgage contracts made 
before enactment of statute where mort- 
gagee purchases premises at foreclosure 
sale, even though no emergency was 
declared to exist when statute was 
passed. Civil Practice Act N.Y. § 1083; 
U.S.C.A.Const. art, 1, 10.—Gelfert v. 
National City Bank of New York, 61 
S.Ct. 898, 313 U.S. 221, 85 L.Ed. —, 
133 A.L.R. 1467, reversing National 
City Bank of New York v. Gelfert, 29 
N.H.2d 449, 284 N.Y. 138, 1380 A.L.R. 
1472, reversing 13 N.Y.S.2d 600, 257 
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§ 1974 


App.Div. 465, reargument denied 14 N. 
Y¥.S.2d 995, 257 App.Div. 1076, certi- 
orari granted Gelfert v. National City 
Bank of New York, 61 S.Ct. 734, 312 
U.S. 674, 85 L.Ed. —~, reargument 
granted National City Bank of New 
York v. Gelfert, 35 N.H.2d 922. 

D.C.N.Y. A statute, providing that 
mortgage debt shall be deemed satis- 
fied and that no right to recover defi- 
ciency shall exist unless application 
for deficiency judgment is made within 
90 days after delivery of deed on fore- 
closure, is reasonable and constitution- 
al. Civil Practice Act N.Y. § 1083.— 
for Riverview Products, 34 F.Supp. 

DB.C.N.Y. The Permanent Deficiency 
Foreclosure Act of New York is not 
unconstitutional as “impairing the ob- 
ligation of contract,’ Civil Practice Act 
N.Y. § 1083.—In re Riverview Products, 
34 F.Supp. 7338. : 

Cal.App. Where obligation of mort- 
gage, found by the trial court to have 
been given to secure payment of bal- 
ance of purchase price of realty, was 


eontracted and dated after enactment 


of statute providing that no deficiency 
judgment shall lie after sale of realty 
under mortgage given to secure pay- 
ment of balance of purchase price, that 
statute was applicable and precluded 
the giving of deficiency judgment after 
sale of realty under mortgage. Code 
Civ.Proc. § 580b.—Whitney v. Redfern, 
106 P.2d 919. 


Cal.App. Where after assignee of 
notes secured by trust deed to realty 
commenced action to _ foreclose 
trust deed, realty was sold by trustee 
under power of sale contained in trust 
deed, assignee was not precluded from 
thereafter obtaining deficiency judg- 
ment. under amendment to complaint 
filed in foreclosure action seeking judg- 
ment for balance due after application 


_ of proceeds of sale of realty.—Baumann 


vy. Harrison, 115 P.2d 530. 
Cal.App. An accounting taken by the 
court in action to foreclose trust deed 


to realty was sufficiently complete to 


sustain deficiency judgment against 


nominal title holder of realty for rents 


and profits received by him while in 
possession of the realty—Baumann v. 
Harrison, 115 P,2d 530. 

App.D.C. That deed of trust ac- 
knowledged existence of indebtedness 
on notes was insufficient to constitute 
an independent undertaking for pur- 
poses of rendering a_ personal judg- 
ment as distinguished from one for 
foreclosure.—Hoffman vy. Sheahin, 121 
F.2d 861. 

The statute authorizing the entry 
of deficiency judgments on deed of 
trust notes, limited in terms to appli- 
cations for such relief in judicial pro- 
ceedings for foreclosure, was intended 
to empower the court to combine in a 
‘single action relief by way of foreclo- 
sure and personal judgment, and it 
does not extend the time for bringing 
an independent action to enforce per- 
sonal liability after foreclosure by 
nonjudicial sale. D.C.Code 1929, T. 25, 
ee orien v. Sheahin, 121 F.2d 

Fla. In suit to reform note, mort- 
gage, and bank’s assignment thereof 
to complainant and to foreclose mort- 
gage, chancellor erred in denying de- 
ficiency decree against bank in reliance 
on Supreme Court decisions that eq- 
uity is without power to enter defi- 
ciency decree against indorser of mort- 
gage note in absence of statute or 
eourt rule authorizing it.—Degge v. 


eae State Bank of Hustis, 199 So. 
Idaho, Under statute providing for 
foreclosure and sale of mortgaged real 


estate, the decree of foreclosure origi- 
nally or after return of sale must de- 
termine who is personally liable for 
debt and without such an adjudica- 
tion there is no legal basis for a defi- 
ciency judgment, and a recital in de- 
eree of foreclosure that there is a cer- 
tain sum owing and unpaid to plaintiff 
from defendants and ordering fore- 
closure of mortgage given to secure 
payment thereof is insufficient to jus- 
tify a deficiency judgment. Code 1932, 
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hehe rakes y. Henry, 105 P.2d 


A paragraph in decree foreclosing 
real estate mortgage which recited that 
if mortgaged premises failed to bring 
a sufficient amount on sheriff’s sale to 
discharge mortgage debt with costs 
and expenses of sale a deficiency judg- 
ment should be docketed in conformity 
with law and practice of court was 
jnsufficient determination of personal 
liability to warrant a deficiency judg- 
ment. Code 1932, § 9-101.—Donaldson 
v. Henry, 105 P.2d 731. . 

A deficiency judgment entered in real 
estate mortgage foreclosure suit was 
void where decree of foreclosure, al- 
though providing that if mortgaged 
premises failed to bring a _ sufficient 
amount on sheriff’s sale to discharge 
mortgage debt with costs and expenses 
of sale a deficiency judgment should 
be docketed, failed to designate any 
defendant as being personally liable, 
and judgment was not aided by doc- 
trine that all has been determined that 
should have been. Code 1932, § 9-101. 
—Donaldson y. Henry, 105 P.2d 731. 

Where complaint in suit to foreclose 
real estate mortgage merely prayed 
that plaintiff have judgment and exe- 
cution against defendants for any defi- 
ciency which might remain, and plain- 
tiff’s motion to set aside stay of exe- 
cution did not ask that a personal lia- 
bility be entered against any one, 
plaintiff's pleadings did not render 
valid a deficiency judgment which was 
entered after decree of foreclosure 
which failed to designate any defendant 
as being personally liable. Code 1932, 
DO bets peg alt ge v. Henry, 105 P.2d 


Ill. Provision of Mortgages Act that 
deficiency decree may be rendered con- 
ditionally at the time of decreeing the 
foreclosure was enacted to enable mort- 
gagee to obtain a decree in rem for the 
sale of property and a decree in per- 
sonam in case of deficiency in the same 
proceeding. Smith-Hurd Stats. c. 95, § 
17._State Bank of St. Charles v. Burr, 
81 N.H.2d 798, 375 Ill. 379. 


The words “rendered conditionally”, 
in provision of Mortgages Act that de- 
ficiency decree may be rendered condi- 
tionally at the time of decreeing the 
foreclosure, amount only to a finding 
that the plaintiff is entitled to a per- 
sonal decree for any balance that may 
be due after the application of the pro- 
ceeds of the sale, thus avoiding the nec- 
essity of proceeding at law under orig- 
inal rule that mortgagee was relegated 
to law action to obtain deficiency judg- 
ment, and in short mean that a decree 
for deficiency may be had in the fore- 
closure proceeding. Smith-Hurd Stats. 
ec. 95, § 17.—State Bank of St. Charles 
v. Burr, 31 N.H.2d 798, 375 Ill. 379. 

Il.App. The jurisdiction of equity 
over mortgage foreclosures is general 
and one of its constitutional powers 
but equity’s power to render deficiency 
judgment exists by virtue of a statute 
extending its jurisdiction, so that court 
having jurisdiction over mortgage fore- 
closure would not necessarily have 
power to enter deficiency judgment 
against party defendant over whom 
court had jurisdiction in personam. 
Smith-Hurd Stats. ce. 95, § 17.—Schnur 
v. Bernstein, 32 N.H.2d 675, 309 I. 
App. 90. 

Neb. The statute taking from dis- 
trict courts the power to enter a defi- 
ciency judgment in a foreclosure suit 
did not apply to a mortgage executed 
before that restriction was imposed 
and at a time when the mortgage was 
not then due or in litigation. Comp. 
St.Supp.1939, § 20-2141.—Federal Land 
pe of Omaha vy. Plumer, 297 N.W. 

N.Y. In court of chancery, the ortho- 
dox practice is to supply by separate 
and distinct order a failure of mortgage 
foreclosure judgment to determine li- 
ability for a deficiency.—Bankers Trust 
Co. v. 1 Bast Wighty-Highth Street 
Corporation, 28 N.H.2d 875, 283 N.Y. 
369, affirming 18 N.Y.S.2d 861, 259 
App.Div. 799, appeal granted 22 N. 
Y.S.2d 522, reargument denied 29 N. 
H.2d 668. 


cs 


The failure of final judgment of 
mortgage foreclosure and sale to ad- 
judicate liability of defendant for de- 
ficiency must be supplied by_ separate 
and distinct order, and could. not be 
deduced from the judgment roll. Civil 
Practice Act, § 1083-a.—Bankers Trust 
Co. v. 1 Bast BHighty-Highth Street 
Corporation, 28 N.H.2d 875, 283 N.Y. 
369, affirming 18 N.Y.S.2d 861, 259 
App.Div. 799, appeal granted 22 N.Y. 
Pi 522, reargument denied 29 N.H.2d 


N.Y. A final judgment of mortgage 
foreclosure and sale, providing that 
referee should specify any deficiency 
in sale proceeds to pay amount re- 
ported due the plaintiff, without preju- 
dice to rights of plaintiff to apply for 
entry of deficiency ‘judgment, was not 
an adjudication of liability of defend- 
ant for a _ deficiency. Civil Practice 
rank §§ 1083, 1083-a.—Bankers ‘Trust 
0. 
Corporation, 28 N.E.2d 875, 283 N.Y. 
369, affirming 18 N.Y.S.2d 861, 259 
App.Div. 799, appeal granted 22 N.Y.S. 
as 522, reargument denied 29 N.H.2d 


N.Y. The 1938 amendment to Civil 
Practice Act providing that the amount 
of a deficiency judgment is to be fixed 
by deducting from the debt the market 
price of the property as determined by 
the court or the sale price, whichever is 
higher, and that, if no motion for de- 
ficiency judgment shall be made, pro- 
ceeds of the sale regardless of amount 
shall be deemed to be in full satisfac- 
tion of mortgage debt, concerns merely 
the private contract relationship of the 
parties to a real property mortgage, 
and is not designed for the relief of ur- 
gent public need. Civil Practice Act, § 
1083, as amended by Laws 1938, ec. 510; 
§ 1083-a—National City Bank of New 
York v. Gelfert, 29 N.H.2d 449, 284 N. 
Y. 18, 130 A.L.R. 1472, reversing 13 
N.Y.S.2d 600, 257 App.Div. 465, re- 
argument denied 14 N.Y.S.2d 995, 257 
App.Div. 1076. 


The 1938 amendment to the Civil 
Practice Act providing that the amount 
of a deficiency judgment is to be fixed 
by deducting from the debt the market 
price of the mortgage property as de- 
termined by the court or the sale price, 
whichever is higher, and that if no mo- 
tion for deficiency judgment shall be 
made, proceeds of the sale regardless of 
amount shall be deemed to be in full 
satisfaction of mortgage debt, as ap- 
plied to mortgage contracts executed 
prior to enactment of amendment, is 
unconstitutional as “impairing obliga- 
tion of contract”. Civil Practice Act, § 
1083, as amended by Laws 1938, c. 510; 
U.S.C.A.Const. art. 1, § 10.—National 
City Bank of New York vy. Gelfert, 29 
N.E.2d 449, 284 N.Y. 18, 130 A.L.R. 
1472, reversing 13 N.Y.8.2d 600, 257 
App.Div. 465, reargument denied 14 
N.Y.S.2d 995, 257 App.Div. 1076. 

Neither mortgagee’s remedy of an ac- 
tion at law for the debt, nor power of 
court to relax prohibition against sec- 
oad action to recover a deficiency re- 
sulting on a mortgage foreclosure sale, 
could be made an effective instrumen- 
tality for replenishment of rights taken 
away from mortgagee by the 1938 
amendment to Civil Practice Act, pro- 
viding that the amount of a deficiency 
judgment is to be fixed by deducting 
from the debt the market price of the 
property as determined by the court or 
the sale price, whichever is higher, and 
that, if no motion for deficiency judg- 
ment shall be made, proceeds of the 
sale regardless of amount shall be 
deemed to be in full satisfaction of 
mortgage debt, so as to uphold consti- 
tutionality of 1938 amendment as ap- 
plied to mortgages executed prior to 
amendment on ground that remedy ex- 
ists substantially coextensive “with 


v. 1 Bast Bighty-Wighth Street — 
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N.Y. On foreclosure of mortgage 
executed prior to enactment of the 1938 
amendment to Civil Practice Act pro- 
viding that the amount of deficiency 
judgment is to be fixed by deducting 
from the debt the market price of the 
property as determined by the court or 
the sale price whichever is higher, and 
that, if no motion for deficiency judg- 
ment shall be made, the proceeds of the 
sale regardless of amount shall be 
deemed to be in full satisfaction of 
mortgage debt, mortgagee was entitled 
to deficiency judgment, notwithstanding 
that mortgagee failed to make applica- 
tion therefor as required by amend- 
ment. Civil Practice Act, § 1083, as 
amended by Laws 1938,.c. 510; U.S. 
C.A.Const. art. 1, § 10.—National City 
Bank of New York v. Gelfert, 29 N.H.2d 
449, 284 N.Y. 13, 1380 A.L.R. 1472, 
reversing 13 N.Y.S.2d 600, 257 App.Div. 
465, reargument denied 14 N.Y.S.2d 
995, 257 App.Div. 1076. 

N.Y. Prior to 1938 amendment to 
Civil Practice Act providing that the 
amount of a deficiency judgment is to 
be fixed by deducting from the mort- 
gage debt the market price of the prop- 
erty as determined by the court or the 
Sale price, whichever is higher, on fore- 
closure, the mortgagur was entitled to 
credit only for net proceeds of the sale 
realized by mortgagee after deduction 
of liens for taxes, etc., with resultant 
liability to mortgagor for the deficien- 
cy. Civil Practice Act, § 1083, as 
amended by Laws 1938, ec. 510.—Na- 
tional City Bank of New York vy. Gel- 
fert, 29 N.B.2d 449, 284 N.Y. 13, 130 
A.L.R. 1472, reversing 13 N.Y.S.2d 
600, 257 App.Div. 465, reargument de- 
ees 14 N.Y.S.2d 995, 257. App.Div. 

N.Y.App. Div. Building added at 
least $450,000 to value of land which 
was worth $501,600, making a total of 
$951,600, and hence deficiency judgment 
was not warranted where amount due 
on bond and mortgage was $924,965.18. 
—Guaranty Trust Co. of New York v. 
Kingscote Realty Corporation, 23 N.Y. 
S.2d 882, 260 App.Div. 1011. 


N.Y.App.Div. Evidence established 
that value of mortgaged premises at 
date of sale was $95,000 for improved 
plot and $16,000 for vacant lot, and 
hence deficiency judgment which was 
based on a $12,000 valuation of the 
vacant lot was required to be modified 
by reducing amount of deficiency by 
sum of $4,000.—Fifth Avenue Bank of 
New York v. Edgerton Park Co., 27 N. 
Y.S:2d. 277,,262, App.Div. 713. 

N.Y.App.Div. Where mortgage cred- 
itors became the successful bidders at 
mortgage foreclosure sale, but before 
mortgage creditors had received ref- 
eree’s deed property was lost through 
the foreclosure of a tax lien certificate, 
the mortgage creditors were not en- 
titled to a deficiency judgment for the 
entire amount due under the mortgage, 
and mortgage debtor was entitled to 
set off against the amount due under 
the mortgage the market value of the 
property as of the date of the fore- 
Closure sale. Civil Practice Act, § 
1083-a.—Hepworth v. Manetto Holding 
Corporation, 28 N.Y.S.2d 526, 262 App. 
Div. 877. 

Where mortgage creditors became 
successful bidders at mortgage fore- 
closure sale but before creditors had 
received deed property was lost 
through foreclosure of tax lien cer- 
tificate, the mortgage debtors did not 
“waive” their right to the protection 
of the statute placing limitation upon 
deficiency judgments by consenting to 
adjournment of closing. Civil Prac- 
tice Act, § 1083-a.—Hepworth vy. Man- 
etto Holding Corporation, 28 N.Y.S.2d 
526, 262 App.Div. 877. 

N.Y.Sup. The statute makes service 
of notice of application for leave to en- 
ter deficiency judgment on mortgage 
foreclosure a “condition precedent,” 
and compliance therewith is indispens- 
ably necessary. Civil Practice Act, § 
1083-a.—Manufacturers Trust Co. v. 
Clareal Corporation, 22 N.Y.8.2d 917, 
175 Mise. 141. 

On application for deficiency judg- 
ment on mortgage foreclosure, when 
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matter is committed to referee, service 


on defendant of notice of hearing be- 
fore official referee is a “condition 
precedent” even though defendant has 
not appeared and has not objected to 
application for deficiency judgment, and 
the notice is to be given in such man- 
ner as official referee may direct and 
which is most likely to reach defend- 
ant. Civil Practice Act, § 1083-a.—Man- 
ufacturers Trust Co. v. Clareal Corpora- 
tion, 22 N.Y.S.2d 917, 175 Misc. 141. 

N.Y¥.Sup. In foreclosure proceeding 
where defendants failed to plead in an- 
swer that, by virtue of an implied agree- 
ment, liability was dependent upon a 
continued operation of a railroad and 
that liability was temporarily suspend- 
ed by railroad company’s ceasing to op- 
erate, defendants were not entitled to re- 
settlement of order of reference to pro- 
vide that official referee take proof as 
to impossibility of performance because 
of the abandonmgnt of the railroad.— 
Pringle v. Edenwald Realty Corpora- 
tion, 22 N.Y.S.2d 928, 175 Mise. 137. 

N.Y.Sup. Where liability of defend- 
ants in foreclosure proceeding for any 
deficiency was fully determined by 
judgment of foreclosure and sale, de- 
termination could not be disturbed by 
resettlement of an order which was en- 
tered pursuant to the judgment, since a 
decree of foreclosure is final in so far 
as it determines the rights of the par- 
ties and those liable for deficiency. 
Civil Practice Act, § 1083-a.—Pringle v. 
Edenwald Realty Corporation, 22 N.Y.S. 
2d 923, 175 Misc. 137. 

Or. In suit to foreclose a purchase 
price mortgage on realty, the circuit 
court is without jurisdiction to enter 
a deficiency judgment against mort- 
gagor. O.C.L.A. § 9-505.—Stretch v. 
Murphy, 112 P.2d 1018. 

Where personal judgment is entered 
against mortgagor on foreclosure of 
purchase price mortgage, the excess of 
judgment over and above what may 
be realized from sale of mortgaged 
realty is void. O.C.L.A. § 9-505.— 
Stretch v. Murphy, 112 P.2d 1018. 

The statute forbidding entry of de- 
ficiency judgments on foreclosure of 
purchase price mortgages did not create 
a mere personal privilege which could 
be waived, but effect of statute was to 
deprive circuit court of power thereto- 
fore granted it by the Legislature. O. 
C.L.A. § 9-505.—Stretch y. Murphy, 112 
P.2d_ 1018. 

Or. The term “deficiency judgment” 
ordinarily refers to a personal judg- 
ment against a mortgagor for mort- 
gage debt remaining unsatisfied out of 
proceeds of sale of mortgaged property, 
and was used in that sense in statute 
prohibiting deficiency judgments on 
foreclosure of purchase price mortgages. 
O.C.L.A, § 9-505.—Stretch v. Murphy, 
112 P.2d 1018. 


Pa. The act, requiring plaintiff in 
mortgage foreclosure proceeding to file 
a statement that he released obligors, 
grantors and others liable on mortgage 
debt and owners of mortgaged proper- 
ty from personal liability on debt or a 
petition to fix fair market value of 
property before issuance of execution 
against it, and other deficiency judg- 
ment statutes, were designed merely to 
prevent mortgagee from recovering on 
mortgagor’s bond a deficiency which 
did not give credit for fair value of 
mortgaged property. Act July 2, 1937, 
P.L. 2751.—Davis v. Kentwell Hall 
Corporation, 19 A.2d 902, 342 Pa. 1. 

Pa.Com.Pl, Where the court directed 
a prothonotary to satisfy a judgment 
entered on a bond accompanying a 
mortgage pursuant to the’ Deficiency 
Judgments Act of January 17, 1934, P. 
L. 243, 21 P.S. 806 note, but the pro- 
thonotary, for some undisclosed reason, 
failed to do so, the court will not direct 
the satisfaction of the judgment after 
the Deficiency Judgments Act has been 
declared unconstitutional, if it appears 
that the mortgagee actually disposed of 
the mortgaged premises, which he had 
bought in at foreclosure sale, at a sub- 
stantial loss, for under the circum- 
stances the equities are with the plain- 
tiff in the judgment who, by such a 
procedure, would be deprived of the 


§ 1987 
chance of rege advantage of the Act 
of March 24, 1937, P.L. 112, 21 P.S. 
807a note—Bryn Mawr Trust Co. v. 
Skelton, 39 D. & C. 616. 

Wis. In foreclosure action, depial of 
mortgagee’s motion for confirfnation 
of second sale to mortgagee for face 
amount of mortgage and for deficiency 
judgment for amount shown by sher- 
iff’'s report of sale was abuse of dis- 
cretion, where court failed to fix upset 
price as condition of confirmation of 
third sale and merely said that value 
of premises was in excess of amount 
due under foreclosure judgment, and 
there was no bid at either first or sec- 
ond sale except mortgagee’s bid, and 
there was no likelihood of a better bid 
if a third sale was had.—Welfare 


Building & Loan Ass’n v. Gearhard, 


293 N.W.. 8138, 235 Wis. 229. 
§ 1982 

Ill. Under statute providing that de- 
ficiency decree may be rendered con- 
ditionally at the time of decreeing the 
foreclosure, a determination in such a 
decree is merely that plaintiff has a 
right to an execution for any deficien- 
ey, but the determination of the amount 
of deficiency and entering judgment 
therefor are separate judicial acts, 
though arising in the same proceeding. 
Smith-Hurd Stats. c, 95, § 17.—State 
Bank of St. Charles y. Burr, 31 N.H.2d 
798, 375 Ill. 379. 

N.Y.App.Div. The amount of insur- 
ance carried at the direction of the 
rmortgagee is not necessarily the true 
measure of value of mortgaged prem- 
ises in determining deficiency judg- 
ment, but it may be considered in con- 
nection with the mortgagee’s estimate 
of value in determining reasonable 
market value—Guaranty Trust Co. of 
New York v. Garbat, 26 N.Y.S.2d 30, 
261 App.Div. 523. 

In determining deficiency judgment, 
evidence showed that $75,000 was fair 
and reasonable market value of mort- 
gaged plot 40 feet by 102 feet improy- 
ed with two three-story and basement, 
brownstone front, brick dwellings in 
New York City.—Guaranty Trust Co. 
of New York v. Garbat, 26 N.Y.S.2d 30, 
261 App.Div. 523. 

§ 1984 

Cal.App. Where after holder by as- 
signment of notes secured by trust 
deed to realty had instituted action to 
foreclose trust deed, the corpus of 
the trust was sold under the power 
of sale contained in trust deed and the 
proceeds credited on the secured debt, 
the plaintiff in foreclosure action was 
entitled to file a:supplemental pleading 
alleging the sale and praying judgment 
for the deficiencyBaumann y. Har- 
rison, 115 P.2d 530. 

Fla. In mortgage foreclosure suit, 
ehancellor had authority to enter de- 
ficiency decree against defendant bank, 
which assigned mortgage to complain- 
ant, though bill contained no express 
prayer for such relief.—Degge y. First 
State Bank of Eustis, 199 So. 564. 


§ 1986 

D.C.N.Y. A_ statute, providing that 
mortgage debt shall be deemed satis- 
fied and that no right to recover defi- 
ciency shall exist unless application for 
deficiency judgment is made within 90 
days after delivery of deed on fore- 
closure, is in effect a “short statute 
of limitations.” Civil Practice Act N. 
Y. § 1083.—In re Riverview Products, 
34 F.Supp. 482. 


87 

Ill. In trust deed foreclosure suit 
by trustee, deficiency judgment became 
part of trust estate for beneficiaries 
the same as moneys obtained on the 
foreclosure sale and no one but the 
trustee could collect or satisfy judg- 
ment. Smith-Hurd Stats. c. 95, § 17.— 
Chicago Title & Trust Co. v. Rogers 
Park Apartments Bldg. Corporation, 32 
N.B.2d_ 137, 375 Ill. 599. 

Ill In mortgage foreclosure  pro- 
ceeding where court had jurisdiction 
of subject matter and parties and ex- 
press statutory power to render a 
personal judgment any deficiency, and 
deficiency judgment was rendered only 
against makers of bonds, and not 
against purchasers of property who 
had expressly assumed and agreed to 


" f ne . Dt bf oy hae 
§ 1987 | ; 
pay bond indebtedness secured by trust 
deed, judgment entered was “res judi- 
cata’ of liability of purchasers, even 
though pleadings did not raise ques- 
tion of purchasers’ liability for pay- 
ment of the bond debt, and barred 
subsequent action on a bond against 
- purchasers. Smith-Hurd Stats. ¢._ 95, 
~§ 17.—Skolnik vy. Petella, 34 N.H.2d 
$25, 376 Ill. 500, affirming 26 N.H.2d 
646, 304 Ill.App. 331. . 
N.Y.App.Div. Where joint obligor 
died after commencement of foreclosure 
action but before he was served with 
_ process, administrator of joint. obligor’s 
estate was not bound by finding made 


the issue. 
' § 236.—Grossman v. Perlmutter, 
25 N.Y.S.2d 525, 261 App.Div. 935. 


pa wt x j § 1989 
N.Y.Sup. In foreclosure action, 
_ where order of reference was entered, 
- hearing was had before official referee, 
and order confirming report of referee 
- disallowing deficiency was made with- 
out objection from plaintiff, subsequent 
motion to resettle judgment of fore- 
closure and sale so as to provide for 
entry of deficiency judgment, on 
ground that certain provisions were in- 
-arlvertently and erroneously inserted in 
the original judgment, would be de- 
nied. Civil Practice Act, §§ 1083, 1083- 
- a—Harlem Sav. Bank v. Salvador Real- 
24 N.Y.S.2d 55, 175 


ae 


ty. Corporation, 
Mise. 604. 


\ § 1991 
_ Ga, A petition by mortgagee to ob- 
tain deficiency judgment against pur- 
-  ehaser of land from mortgagor under 
deed which provided that purchaser 
- assumed mortgage debt as part pay- 
- ment of consideration was not subject 
to special demurrer on ground that 
pleaded facts and deed showed that 
purchaser did not assume to pay any 
specified or described mortgage, where 
Poetitan: alleged that recorded mortgage 
and obligations, sued on were four $3,- 
00, that there was another mortgage 
for $15,000, that the two mortgages 
ggregated the amount stated in deed, 
and that those were the obligations 
which were expressly assumed.—Motz 
vy. Alropa Corporation, 15 S8.E.2d 237, 
_ Neb. The statute providing that 
when a petition shall be filed for satis- 
action of a mortgage, court shall have 
ower only to decree and compel de- 
livery of possession of premises to pur- 
haser thereof, does not deny the mort- 
gagee the right to maintain an action 
at law to recover judgment for the de- 
ficiency. Comp.St.1929, § 20-2141, as 
- amended by Laws 1933, c. 41.—Feder- 
al Farm Mortg. Corporation y. Claus- 
en, 293 N.W. 424. 


NJ. A law court has duplecichian to 
entertain a suit by a mortgagee against 
an assuming grantee of the mortgagor 
for a deficiency after foreclosure sale, 
- in view of statute permitting a person 
_ for whose benefit a contract was made, 
either simpie or sealed, to sue thereon 
in any court. N.J.S.A. 2:26-3.6,—Her- 
i bert v. Corby, 17 A.2d 541, 125 NJ.L. 
i kd affirming 11 A.2d 240, 124 N.J.L. 


=) 
2. 


- ~=NwJ.Ch. Though defendant in mort- 
gage foreclosure proceedings was bound 
RRs by the proceedings and the finding 
_ therein as to the amount of the mort- 
gage debt, and the sum raised through 
the sale of the mortgaged premises, 
ah Chancery Court could not, in suit to 
- impress a lien on other realty for the 
-- amount of the deficiency arising on the 
sale of the mortgaged realty, enter a 
decree for the amount of such defi- 


J 


v7. 


<->, 


ciency. N.J.S.A.  2:65-1.—Asher vy, 
_ Hart, 14 A.2d 781, 128 N.J.Eq. 1. 
‘ N.J.Cir.Ct. All parties interested 


must be joined as defendants in suit 
to foreclose real estate mortgage as a 
“condition precedent” to the right to 
hold the obligor liable on the bond for 
a deficiency.—Lit Bros. v. Bauman, 19 
A.2d 804, 19 N.J.Mise. 351, 
Possession of mortgaged real estate 
at time of foreclosure sale, by tenant, 
who had not been made a party de- 
fendant to foreclosure proceedings, and 


+ 


who held premises under lease 
mortgagee, which was executed 
foreclosure decree and had _ several 
months to run at date of foreclosure 
sale, lessened the vendible value of 
the realty, and hence barred recovery 
against mortgagors on the bond for a 
deficiency resulting from foreclosure 
sale, on the ground that mortgagee had 
not exhausted his security.—Lit Bros. 
Fapapmes, 19 A.2d 804, 19 N.J.Mise. 


In action on bond for deficiency aris- 
ing from mortgage foreclosure sale, 
where tenant was in possession of 
mortgaged realty at time of foreclosure 
sale held under a lease, which was 
executed by mortgagee after foreclosure 
decree and would run for many months 
after the sale, unless cancelled upon 
two months’ notice, which notice had 
not been given at time of sale, whether 
vendible value of mortgaged realty was 
thereby lessened was not a ‘questjon 
of fact’, on which mortgagee could 
introduce testimony to prove that his 
security had been exhausted.—Lit Bros. 
M Techies. 19 A.2d 804, 19 N.J.Misc, 

N.Y. Though power to relax pro- 
hibition against a second action to re- 
cover a deficiency resulting on a fore- 
closure sale is conferred upon court by 
Civil Practice Act, the sonsad of such a 
second action will not be laid upon a 
party who could have been made a par- 
ty in the foreclosure action unless spe- 


cial circumstances. are shown which 
manifestly require such course. Civil 
Practice Act, § 1078.—National City 


Bank of New York v. Gelfert, 29 N.H. 
2d 449, 284 N.Y. 13, 180. A.L.R. 1472, 
reversing 13 N.Y.S.2d 600, 257 App.Div. 
465, reargument denied 14 N.Y.S.2d 
995, 257 App.Div. 1076. 

N.Y.Sup. In action for deficiency fol- 
lowing mortgage foreclosure sale, evi- 
dence established that total amount due 
was $7,107.19 and that property had 
fair and reasonable value as of day of 
sale of $7,000, so as to justify defi- 
ciency .judgment for $107.19. Civil 
Practice Act, § 1083 et seq.—Home Ti- 
tle Ins. Co. v. Alrose Realty Corpora- 
tion, 23 N.Y.S.2d 724, affirmed 23 N.Y. 
S.2d 726, 260 App.Div. 878. 


§ 1992 

Neb. After exhausting remedy by 
foreclosure, the equity proceeding is no 
longer pending, and there is no further 
purpose or right of the court to con- 
trol the beginning of an action at law 
for deficiency, and in such situation, if 
remedies at law exist, an action at law 
may be had without securing permis- 
sion of the equity court. Comp.St.1929, 
§ 20-2141, as amended by Laws 1932. ¢. 
41; § 20-2142.—Federal Farm Mortg. 
Corporation v. Claussen, 293 N.W. 424. 

Under statute providing that after 
petition for satisfaction of a mortgage 
shall. be filed, while the petition is 
pending, and after a decree rendered 
thereon, no proceedings whatever shall 
be had at law for the recovery of the 
debt secured by the mortgage, or any 
part thereof, unless authorized by 
court, district courts do not have au- 
thority, unlimited as to time, to tell 
one creditor who has prosecuted a 
foreclosure that he can sue at law for 
deficiency and another that he cannot. 
Comp.S8t.1929, § 20-2142.—Federal 
Farm Mortg. Corporation y. Claussen, 
293 N.W.. 424, 


§ 1995 p 

Ohio App. The legislative act reduc- 
ing the time within which owner of de- 
ficiency judgment could prosecute pro- 
ceedings provided by law for collec- 
tion of his: judgment does not violate 
any provisions of the Federal or State 
Constitution, where the act allowed a 
reasonable time after it became effec- 
tive, for the exercise of the owner’s 
right to collect his judgment. Gen. 
Code, § 11663-1.—Wayne Building & 
Loan Co. v. Headley, 28 N.H.2d 649 
64 Ohio App. 355, appeal dismissed 29 
N.E.2d 617, 187 Ohio St. 323. 

The two-year period allowed by stat- 
ute for the right to begin proceedings 
to collect a deficiency judgment which 
was then dormant was a reasonable 
time, and the Legislature had the con- 


rom stitut 
after 


; ton den 
of the dormant judgment the ri 
revive it, notwithstanding that he 
gan reviver proceedings the day before 
expiration of the two-year period. — 
Gen.Code, § 11663-1—Wayne Building 
& Loan Co. v. Headley, 28 N.H.2d 649, — 
64 Ohio App. 355, appeal dismissed 29 
N.E.2d 617, 137 Ohio St. 323. 
§ 1998 , 

Neb. Evidence warranted finding 

that second mortgagee agreed to waive 


deficiency judgment against second 
mortgagor, and that such agreement 
was supported by  consideration.— 


Shurtleff v. Forney, 294 N.W. 394. 

N.Y.App.Div. In action to foreclose 
mortgage, evidence did not warrant fix- 
ing value of mortgaged premises at an 
amount less than $162,000, which was 
an amount sufficient to preclude entry 
of a deficiency judgment.—James_ W. 
Hughes Corporation v. Annadale Gar- 
dens, 22 N,Y saa $26, reargument de- 
nied 24 N.Y.8.2d 129. 

N.Y.Sup. Where the experts in fore- 
closure proceedings submitted affidavits 
in which they referred to the fair and 
reasonable market value of mortgaged 
premises at date of foreclosure sale, and 
none of them indicated that there was 
no market on date of sale, and agreed 
that there was a market value, there 
was no need to resettle order of refer- 
ence to ascertain the fair and -reason- 
able market value of the premises as of 
an earlier date than the date of the sale. 
—Pringle v. Edenwald Realty Corpora- 


tion, 22 N.Y.S.2d 923, 175 Misc, 137. 
“ § 1999 
Idaho. Ex parte orders, which stay- 


ed execution on deficiency judgment 
entered in real estate mortgage fore- 
closure suit and thereafter vacated or- 
der staying execution were a nullity.— 
Donaldson y. Henry, 105 P.2d 731. 

Ohio App. In foreclosure action, an 
order made on cross-petition of second 
mortgagee which recited that on sale 
of premises and payment of first mort- 
gage, proceeds being insufficient to pay 
such mortgage, second mortgagee ‘‘shall 
have a deficiency judgment for balance’ 
due him,’ was not a “judgment” upon 
which execution could issue, and it 
was proper for the court to cancel an 
execution issued on such order. Gen. 
Code, § 11663-1, as amended by 118 
Ohio Laws, p. 359.—Queen City Sav- 
ings & Loan Co. v. Stiens, 29 N.H.2d 
160, 64 Ohio App. 531. 


Ohio App. The statute prescribing a | 


two-year limitation for enforcement of 
a deficiency judgmént arising out of 
foreclosure of mortgage on property 
used as a homestead, but allowing two 
ears after effective date of statute for 
ssuance of execution on a judgment 
obtained prior theteto, was not an un- 
constitutional “impairment of contrac- 
tual obligations’ entered into ‘and 
merged in judgment before the effec- 
tive date of the statute.’ Gen.Code, § 
11663-1.—Whalen vy. Citizens Building 
pa Co., 36 N.EH.2d 54, 67 Ohio App. 


The issuance and filing of a certifi- 
cate of judgment, under statute pro- 
viding for thus preserving the lien of 
a judgment, did not toll the statute 
prescribing a two-year limitation for 
enforcement of a deficiency judgment 
arising out of foreclosure of mortgage 
on property used as a homestead, since 
such statute contemplates commence- 
ment within two years of proceeding 
looking to the satisfaction of the judg- 
ment, and statute specifically setting 
out certain exceptions to two-year pe- 
riod of limitations does not refer to 
the issuance of certificate of judgment 
as such an exception. Gen.Code,  §§ 
11656, 11663, 11663-1.—Whalen v. Cit- 
izens Building & Loan Co., 36 N.B.2d 
54, 67 Ohio App, 139. 

Where statute, prescribing a two- 
year limitation for enforcement of a 
deficiency judgment arising out of 
foreclosure of mortgage on property 
used as a homestead, allowed two 

ears after effective date of statute for 
ssuance of execution on a judgment 
obtained prior thereto, the statute did 
not violate the constitutional prohibi- 
tion against enactment of retroactive 


\ 
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laws. Gen.€ode, §§ 11656, 11668, 
11663-1.—Whalen v. Citizens Building 


& Loan Co., 36 N.BH.2d 54, 67 Ohio 
App. 139. 
§ 2012 
Iowa. Where, at meeting of holders 


of bonds secured by trust deed, plain- 
tiffs were permitted to vote $14,000 in 
bonds held by them on issue whether 
to institute foreclosure proceedings, 
notwithstanding question of whether all 
or part of plaintiffs’ bonds had been 
paid was raised, and during pendency of 
foreclosure suit attorney representing 
bondholders again called matter to at- 
tention of other bondholders and told 
them that he could. not represent other 
bondholders if there was controversy on 
question whether plaintiffs owned $14,- 
000 of the bonds, and bondholders _in- 
structed him to proceed, the other 
bondholders voluntarily and intention- 
ally relinquished their right to object 
to the status of the $14,000 bonds or 
plaintiffs’ right therein, and inferential- 
ly agreed that such bonds were entitled 
to participate in the foreclosure and to 
receive full proportionate share in the 
trust property.—Johnston v. Roberts, 
296 N.W.. 358. 

The fact that indebtedness due bauk 
was collaterally secured by trust deed 
bonds in amount greater proportionate- 
ly than bonds isimilarly issued to other 
creditors was no valid reason for re- 
quiring bank to share the loss of inves- 
tors or creditors whose obligations were 
secured by relatively less bonds.—Jehn- 
ston v. Roberts, 296 N.W. 358. 

In equity action to establish plain- 
tiffs’ share in certain trust and to re- 
cover dividends allegedly due thereon 
and withheld by trustee under trust 
deed, in which original petition prayed 
judgment for $900 with interest there- 
on, and before trial further payments 
were made by trustee on shares repre- 
sented by other bonds, and petition was 
amended to increase plaintiffs’ demand 
by $600, for which judgment was asked 
without specific demand for interest on 
each unpaid dividend from its date, ap- 
pellate court, in exercise of its discre- 
tion, allowed interest at 5 per cent. an- 
nually from date action was commenced 
on amount then owing, with interest on 
dividends subsequently withheld from 
respective dates dividends were de- 
clared.—Johnston v. Roberts, 296 N.W. 
358. 

‘La. The right of one who, holds a 
part of a series of notes secured by the 
same mortgage and who is not a party 
to the foreclosure proceeding thereon 
against property by another holder of 
soine of the notes is no greater nor 
less than the right to share in the pro- 
ceeds of the sale on a proportionate 
basis when the price of the adjudica- 
tion .or the proceeds of sale are less 
than the amount of the mortgage.— 


Stahl v. Caron, 200 So. 811, 197 La. 31.. 


The right of each of the holders and 
owners of a part of a series of notes 
secured by the same mortgage is not 
varied because one of them becomes the 
adjudicatee and the other was not a 
party to the foreclosure proceeding.— 
Stahl v. Caron, 200 So. 811, 197 La. 
31. 

Pa. Where fund realized from sale 
of mortgaged premises was insufficient 
to pay all bonds in full, distribution of 
the fund was a matter calling for ap- 
plication of equitable principles.—Land 
Title Bank & Trust Co. v. Baron, 19 
A.2d 62. 

Where fund realized from _ sale of 
mortgaged premises was insufficient to 
pay all bonds in full, bonds acquired 
by guarantor after mortgagor’s default 
and pledged with trustee for bondhold- 
ers in its individual capacity as securi- 
ty for loans made by it to guarantor 
were properly subordinated, particular- 
ly where at time of hypothecation both 
mortgagor and guarantor were in de- 
fault and trustee should have known 
that bonds would not ultimately be 
paid in full_—Land Title Bank & Trust 
Co. v. Baron, 19 A.2d 62. 

Wash. Where bank entered into 
agreement with depositors to turn cer- 
tain doubtful assets over to three trus- 
tees who were to collect them and ap- 
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ply proceeds to paying depositors, in 
return for depositors agreeing to waive 
60 per cent. of amount due to them 
from bank, funds collected by trustees 
would be considered to have been re- 
ceived by bank itself, inasmuch as mon- 
ey was applied to bank’s indebtedness 
to depositors, notwithstanding provi- 
Sion in agreement that work of trustees 
should be entirely under supervision of 
depositors, and hence bank could be 
held to account to holder of one of sev- 
eral notes secured by common mort- 
gage, which had been assigned to hold- 
er by bank, for money collected by 
trustees from maker.—Robbins v. Wil- 
son Creek State Bank, 105 P.2d 1107. 

When a mortgage is security for sev- 
eral notes, assignees of notes are en- 
titled to share pro rata in proceeds of 
mortgaged premises, in absence of any 
express stipulation as to_ priority.— 
Robbins vy. Wilson Creek State Bank, 
105 P.2d 1107. 

When the holder of any of several 
notes, secured by common mortgage, 
realizes on mortgaged property, he is 
deemed to hold proceeds as trustee for 
other holders, who are entitled to re- 
ceive their shares in accordance with 
agreement among them, or according to 
rule of law of jurisdiction, in absence 
of any agreement among them.—Rob- 
bins v. Wilson Creek State Bank, 105 
P.2d 1107. 

§ 2018 


La. Where purchaser assumed pay- 
ment of mortgage as part of purchase 
price, was judicially relieved of obliga- 
tion by decree in suit against vendor, 
and executed an agreement for exten- 
sion whereby he was bound to pay only 
two matured mortgage notes and ac- 
cerued interest on the entire indebted- 
ness up to expiration day of the exten- 
sion, mortgagees were entitled to re- 
cover of purchaser amount represented 
by the two notes with interest and 
attorney’s fees and were entitled to en- 
force mortgage against premises sold, 
and mortgagees’ claim was entitled to 
be paid by preference over all other 
claims out of proceeds of the sale of 
mortgaged property, and purchaser was 
entitled to excess, if any.—Moriarty v. 
Weiss, 198 So. 648, 196 La. 34. 


§ 2019 

La, Where purchaser assumed pay- 
ment of mortgage as part of purchase 
price, was judicially relieved of obliga- 
tion by decree in suit against vendor, 
and executed an agreement for exten- 
sion whereby he was bound to pay 
only two matured mortgage notes and 
accrued interest on the entire indebted- 
ness up to expiration day of the exten- 
sion, mortgagees were entitled to re- 
cover of purchaser amount represented 
by the two notes with interest and 
attorney’s fees and were entitled to 
enforce mortgage against premises sold 
and mortgagees’ claim was entitled to 
be paid by preference over all other 
claims out of proceeds of the sale of 
mortgaged property and purchaser was 
entitled to excess, if any.—Moriarty v. 
Weiss, 198 So. 643, 196 La. 34. 


§ 2025 

Utah. On foreclosure of senior mort- 
gage, junior mortgagee’s lien attaches 
to surplus proceeds of foreclosure sale. 
—Cowan v. Stoker, 115 P.2d 153. 

A junior mortgagee, joined as party 
in suit to foreclose senior mortgage, is 
entitled to lien against any surplus 
funds after payment of costs and 
senior mortgagee’s lien, and may main- 
tain action against holder of such sur- 
plus to compel payment thereof to 
junior mortgagee, rather than mort- 
Re Ot eae an vy. Stoker, 115 P.2d 
153. 

A junior mortgagee, made party to 
suit to foreclose senior mortgage, was 
bound by foreclosure decree, which 
barred all equity of redemption in 
mortgaged property, and hence was 
not precluded from claiming surplus 
proceeds of foreclosure sale because of 
failure to assert junior mortgage by 
cross-bill or other pleading. Rev.St. 
1933, 104-37-29, 104-37-30.—Cowan v. 
Stoker, 115 P.2d 153. 

A junior mortgagee is entitled to 
satisfaction of debt secured by his 


§ 2062 


mortgage from proceeds of sale of 
mortgaged iand on foreclosure of senior 
mortgage as against mortgagor.— 
Cowan vy. Stoker, 115 P.2d 153. 

A junior mortgagee, made party de- 
fendant in suit to foreclose senior 
mortgage, did not merge his lien on 
mortgaged land into fee-simple title 
by purchasing land at open auction 
sale under foreclosure decree, and hence 
was not thereby precluded from claim- 
ing surplus proceeds of sale as against 
Pep Brae a yan v. Stoker, 115 P.2d 


§ 2028 / 

Utah. In mortgage foreclosure suit, 
any party having lien on mortgaged 
Premises subordinate to mortgage may 
file notice or petition stating nature 
and extent of his claim.—Cowan v. 
Stoker, 115 P.2d 153. 

The time to assert right to share in 
surplus proceeds of mortgage fore- 
closure sale, in absence of prior claim, 
is on coming in of return of sale.— 
Cowan v. Stoker, 115 P.2d 153. 

Claimants of surplus proceeds of 
mortgage foreclosure sale may _ ordi- 
narily assert and obtain adjudication 
of their rights on motion or petition 
filed in foreclosure action.—Cowan vy. 


Stoker, 115 P.2d 153. V¥ 
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D.C.11. 
trust deed covering municipal water 
plant, allowance of fees and expenses 
1S within discretion of the court, and 
any reasonable complaint of bondhold- 


ers may be entertained until distribu- | 


tion is ordered.—Angevine v. Cit 
Sesser, 39 F.Supp. 458 sei 
§ 2055 

Ark. Compensation for mortgagee’s 
attorneys who brought suit to fore- 
close mortgage was not a _ proper 
charge against mortgagors but agree- 
ment for such compensation did not 
render original contract “usurious”.— 


Brown v. Merchants & Planters Bank _ 


& Trust Co., 152 S.W.2d 548. 

Cal.App. Where allowance was made 
for attorney’s fees in foreclosure decree 
which was affirmed on appeal, trial 
court could not subsequent to the fil- 
ing therein of a reimittitur allow addi- 
tional attorney’s fees for services ren- 
dered in resisting appeai and thereupon 
enter a suppleniental judgment where- 
by the additional amount allowed was 
incorporated in and, became part of 
original decree, since provisions of 
mortgage became merged in decree 
which governed rights of parties, and 
decree containing no provision for addi- 
tional attorney’s fees, additional fees 
could not be allowed.—Hales y. Snow- 
den, 105 P.2d 1015. 


i § 2056 

Pa.Com.Pl. Where a written instru- 
ment for the payment of money econ- 
tains a provision that the creditor shall 
recover a certain percentage as com- 
missions to the attorney, who is re- 
tained by him to collect the debt, such 
commissions do not belong to the at- 
torney but to the creditor, and can- 
not be included as costs but must be 
included in the judgment.—Miller vy. 
Fink Feed Co., 28 North. 76 

Where a provision for attorney’s fee 
in the event that a procedure at law is 
necessary to recover the amount of a 
mortgage is included in the mortgage 
contract, such provision is in the nature 
of a stipulation for liquidated damages 
and is subject to the equitable control 
of the court.—Miller v. Fink Feed Co., 
28 North. 76. 

The question of reasonableness of an 
attorney’s fee stipulated in a mort- 
gage contract is a mixed question of 
fact and law to be determined by the 
court in its equitable capacity, and the 
facts regarding the service rendered by 
the attorney must be made a part of the 
record.—Miller v. Fink Feed Co., 28 
North. 76. 

§ 2062 


La. Where mortgage was foreclosed 


‘by one holding only two notes of a 


series secured by the mortgage, at- 
torney’s fees should be computed only 
on the amount due on such notes, not 
on whole amount of the mortgage, and 
hence bid at foreclosure sale sufficient 
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- § 2067 


to cover’ fees thus computed, plus 
amount due on entire mortgage and 
costs, was adequate though it would 
have been inadequate if fees were com- 
puted on entire mortgage.—Skannal v. 
Hespeth, 198 So. 661, 196 La. 87. 

’ § 2067 

oe Ala. The mortgagor of a real estate 
mortgage before foreclosure had an 
equity of redemption therein.—Wesson 

__y. Taylor, 198 So. 848, 240 Ala. 284. 

) The right of a mortgagor of a real 
: estate mortgage to resort to equity for 
-,. enforcement of mortgagor’s equity of 
redemption is not cut off by pending 
proceedings by the mortgagee to fore- 

close under the power of sale-—Wes- 

gon v. Taylor, 198 So. 848, 240 Ala. 284, 
ey § 2069 
: Ga. Generally, sale under regularly 

exercised power in a security deed or 
H) mortgage is equivalent to “foreclosure 
__- proceeding,” and not only extinguishes 
- yight of redemption, but divests all 
junior mortgages and other junior in- 
 eumbrances on the property.—Federal 
eens Bank of Columbia v. Bank of 
Lenox, 16 §.E.2d 9. 
Ill, The recognized purpose of a re- 

- demption of property from foreclosure 
sale is to benefit the debtor through 
satisfaction of as many of his debts as 
possible and equally to benefit credi- 
tors by affording them an opportunity 
to obtain payment of their judgments 
and to that end redemptions are per- 
mitted in so far as provisions of _stat- 
ute fairly authorize them. Smith-Hurd 
Stats. c. 77, §§ 20-23, 25, 26—Hruby 
-y. Steinman, 30 N.H.2d 7, 374 Ill, 465, 
a papming 24 N.E.2d 175, 302 Il.App. 


Hf - UiLApp. An irregular or invalid sale 
of mortgaged premises is voidable at 
_ the election of the mortgagor who has 
a right to redeem,.but such sale does 
not operate to discharge the debt, and 
the purchaser on foreclosure assumes 
_ the position of assignee of the mort- 
gage who takes only mortgagee’s in- 
terest and is entitled to security of 
mortgage for amount of debt.—Flana- 
gan y. Wilson, 35 N.H.2d 87, 310 Ill. 
‘App. 557, transferred 30 N.E.2d 647, 
376. Tl. P79. 
Mich. The right to redeem from a 
_ foreclosure at law is a legal right cre- 
ated by statute and can neither be en- 
- larged nor abridged by courts, and a 
_ “redemption” is complete when one 
having right to redeem pays in proper 
_ time, to a proper person, the sum 
which was bid, with interest from time 
of sale at the rate per cent. borne by 
- mortgage, and, in case such payment 
is made to register of deeds, the sum 
of $1 as a fee. Comp.Laws 1915, § 
_ 14959.—Heimerdinger vy. Heimerdinger, 
299 N.W. 844, 299 Mich. 149. 
See Falardeau v. Kennedy [1940] 4 
— Dom.L.R. 802. 


vy 


ea § 2080 
-  Cal.App. The amended section of the 
_ Code of Civil Procedure which became 
_ gffective September 19, 1939, shorten- 
ing trustor’s period of redemption after 
a foreclosure sale of property covered 
_ by a trust deed from one year to three 
months does not apply _ retroactively 
to deeds of trust executed prior to ef- 
_ fective date of amendment, since other- 
ay wise construed, statute would alter sub- 
stantive rights in violation of constitu- 
be tional provisions prohibiting passing of 
ex post facto law, or law impairing 
obligation of contract. Code Ciy.Proc. 
mise 2oa; Const.Cal. art. 1, £630.U:S; 
€,A.Const. art. 1, § 10.—California Fed- 
eral Savings & Loan Ass’n y, Allen, 
pi Pd 959. 

Ill. Although redemption of proper- 
ty sold at foreclosure sale is a stat- 
_  utory privilege, and must be exercised 
| in substantial compliance with the stat- 
ute, it is looked upon with favor and 

unless injury will result, a liberal con- 
struction will be given to redemption 
laws. Smith-Hurd Stats. ec. 77, §§ 20- 
23, 25, 26—Hruby v. Steinman, 30 N. 
H.2d 7, 374 Ill. 465, affirming 24 N.H.2d 
175, 302 Ill.App. 480. 

Ill. Redemption laws should be lib- 
erally construed to the end that the 
property of the debtor may pay as 
many of the debtor’s liabilities as 


Yet 
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possible.  Smith-Hurd Stats. ¢, 71 $8 


i. 


, 20.—Nudelman v. Carlson, 32 
2d 142, 375 Ill. 577. 

Ill. In order to effectually establish 
publie policy that mortgagor shall have 
a reasonable time within which to re- 
deem, laws with respect to redemption 
from mortgage foreclosure are liberal- 
ly construed.—Carter Oil Co. v. Durbin, 
34 N.B.2d 407, 376 Ill. 398. 

§ 2091 


Ala. Land sold on mortgage fore- 
closure cannot be redeemed by stran- 
ger apart from other consideration, but 
when stranger, at redemption holder’s 
instance, or both in conjunction nego- 
tiate with purchaser on basis of re- 
demption, for which money is advanced 
by stranger, who takes title in his own 
name, with agreement, though verbal, 
that title is so taken to secure pay- 
ment of loan, transaction is in equity 
exercise of statutory right of redemp- 
tion by one having such right, but 
becoming thereby indebted to stranger, 
who holds title to land in trust as 
security, and such status is not within 
statute of frauds and creates new equi- 
table relation akin to SB on 
principle of novation. Code 1923, § 
10140.—Godfrey v. Black, 197 So. 892. 


§ 2093 
N.C. The porctasrre of equity of 
redemption of mortgaged lands are en- 
titled to all rights, titles and equities 
of their grantors, including right to 
pay off indebtedness and thereby clear 
their title—Pearce v. Watkins, 14 S. 

H.2d 6538, 219 N.C. 636. 


§ 2099 

Ala. One to whom junior mortgagee, 
who had statutory right to redeem 
land sold on foreclosure of senior trust 
deed, assigned junior trust deed after 
such sale became assignee of such 
right. Code 1923, § 10140.—Godfrey v. 
Black, 197 So. 892. 


§ 2102 
meee In re McLean [1941] 1 Dom.L.R. 


§ 2112 

Ill. A purchaser at a mortgage fore- 
closure sale may contest qualifications 
of a creditor who redeems under a void 
judgment or execution, and may rely 
upon creditor’s failure to fulfill stat- 
utory requirements. Smith-Hurd Stats. 
ce. 77, §§ 20-23, 25, 26.—Hruby v. Stein- 
man, 30 N.H.2d 7, 374 Ill. 465, affirm- 
ing 24 N.E.2d 175, 302 Ill.App. 480. 

Judgment creditor of a cotenant of 
mortgaged land was authorized to re- 
deem the land from foreclosure sale. 
Smith-Hurd Stats. ¢c. 77, § i 
v. Steinman, 30 N.B.2d 7, 374 Ill. 465, 
affirming 24 N.E.2d 175, 302 Ill.App. 


480. 
§ 2115 

Ill, Where junior mortgagee obtained 
decree foreclosing its second mortgage 
after it had been named as one of de- 
fendants in suit to foreclose first mort- 
gage, junior mortgagee could redeem 
from first mortgage sale either under 
provision of Judgments Act authoriz- 
ing redemption by defendants or un- 
der provision authorizing redemption 
by creditors. Smith-Hurd Stats. e. 77, 
§§ 18, 20.—Harper vy. Sallee, 34 N.E.2d 
860, 376 Ill. 540, affirming 26 N.H.2d 
987, 305 Ill.App. 85, transterred 23 N. 
H.2d 27, 372 Ill. 199, 


§ 2123 

til. That holders of interest in de- 
ficiency judgment against mortgagor 
were given note upon which judgment 
was subsequently rendered for the 
avowed purpose of using note for re- 
demption from foreclosure sale made 
no difference ag respects validity of 
redemption, since a mortgagor may 
confess judgment for a bona fide~-in- 
debtedness for the purpose of enabling 
a creditor to redeem. Smith-Hurd 
Stats. c. 77, § 20.—Nudelman y, Carl- 
son, 32 N.H.2d 142, 375 Ill. 577. 

That note was executed by mort- 
gagor to holders of interest in deficien- 
cy judgment after the foreclosure sale 
did not prohibit its use for redemption 
purposes, since a redemption may be 
had upon a judgment recovered upon 
an indebtedness incurred subsequent to 
the expiration of the debtor’s period of 
redemption, Smith-Hurd Stats. ¢. 77, 


shut dl Ore i S. 
§ 20.—Nudelman v. Carlson 
142, 375 Ill. 577. 5 


’ LANG See 
The fact that judgment was for the 


same indebtedness included in deficien- 
cy decree against mortgagor would not 
prevent its being used as a basis for 
redemption from the foreclosure sale.— 
Smith-Hurd Stats. ¢. 77, § 20.—Nudel- 
man v. Carlson, 32 N.H.2d 142, 3765 Ill. 
EW Or as 

Holders of interest in deficiency 
judgment, who were given a note by 
mortgagor in order that they might 
use it to redeem property from fore- 
closure, and who thereafter entered 
judgment on note, were ‘judgment 
creditors” within statute permitting re- 
demption, irrespective of whether their 
judgment was considered a separate 
and independent judgment or a defi- 
ciency decree, and the fact that the 
mortgagor had disposed of title to the 
premises prior to the foreclosure pro- 
ceedings would not change status of 
such holders as “judgment creditors’. 
Smith-Hurd Stats. c. 77, § 20—Nudel- 
man vy. Carlson, 32 N.E.2d 142, 375 
Ill. 577. 

The right of a judgment creditor to 
redeem is statutory, and does not de- 
end upon any judgment lien on_ the 
and to be_ redeemed. Smith-Hurd 
Stats. ec. 77, § 20.—Nudelman v. Carl- 
son, 32 N.H.2d 142, 375 Ml. 577. 
Where statute gave judgment credi- 
tor right to redeem from mortgage 
foreclosure sale regardless of whether 
judgment debtor was in or out of ti- 
tle, the court would make no distinc- 
tion based upon such fact where the 
right of redemption by deficiency judg- 
ment creditor was involved. Smith- 
Hurd Stats. ec. 77, § 20.—Nudelman v. 
Carlson, 32 N.BH.2d 142, 375 Il). 577. 


To permit holder of a _ deficiency 
judgment creditor to redeem from his 
own sale does not tend to depress the 
sale price of property sold at foreclo- 
sure sale, since rights of the mortgagor 
and those -who hold through or under 
him precede the redemption rights of 
judgment creditors and, if mortgagee 
permits property to be sold for less 
than its fair value, he takes the risk 
of permitting one who has a subordi- 
nate lien to, establish priority over 
mortgagee’s rights as a_ deficiency 
judgment creditor, since if he does not 
protect his rights by bidding the fair 
value of the property he cannot be 
heard to complain that his bid was 
too low. Smith-Hurd Stats. ¢. 77, §§ 
18, 20.—Nudelman v. Carlson, 32 N.H. 
2d 142, 375 Ill. 577. ; 


§ 2129 

N.Y.Sup. Where junior mortgagee 
may be subjected to embarrassment, 
loss or damage by act of senior mort- 
gagee, junior mortgagee under doctrine 
of “subrogation” may redeem ‘prior 
mortgage by paying amount presently 
required to satisfy it.—Catskill Nat. 
Bank & Trust Co. v. Saxe, 24 N.Y.S.2d 
82, 175 Misc. 501. 


§ 2144 

Iowa. A purported redemption from 
mortgage foreclosure by junior lien- 
holder without filing required statu- 
tory affidavit stating as nearly as prac- 
ticable the nature of his lien and 
amount still due thereon leaves re- 
deeming Nenholder in the position of 
an assignee of sheriff’s certificate of 
sale from whom redemption may be 
made upon payment to the clerk. of 
amount due on certificate of sale, with 
interest, since the reason for statutory 
requirement is that it enables a sub- 
sequent redemptioner to ascertain the 
exact amount necessary to make such 
subsequent redemption. Code 1939, § 
11789.—Guaranty Life Ins. Co. of Day- 
enport v. Schmidt, 294 N.W. 893. 

Where junior lienholder redeemed 
from mortgage foreclosure but failed 
to file affidavit stating as nearly as 
practicable the nature of his lien and 
amount still due thereon as required 
by statute, and mortgagor quitclaimed 
realty prior to expiration of mortga- 
gor’s year of redemption, and record 
failed to show any entry upon sale 
book relative to amount of junior lien- 
holder’s claim or that one to whom 
realty had been quitclaimed had actual 
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§ 2145 

Kan. Where junior mortgagee, who 
was joined as a defendant in a fore- 
closure proceeding, entered a general 
appearance, but filed no answer, and 
asked for no affirmative relief, the 
junior mortgagee ‘‘waived’’ its lien, 
and hence had no right of redemption 
under statute. Gen.St.1935, 60-3440, 
60-3441, 60-3443.—-Federal Farm 
Mortg. Corporation v. Crane, 109 P.2d 
82, 153 Kan. 114. 
< § 2146 

Ill A junior mortgagee which was 
made a defendant in suit to foreclose 
first mortgage had a right to redeem 
within 12 months from the foreclosure 
sale. Smith-Hurd Stats. c. 77, § 18. 
Harper yv. Sallee, 34 N.B.2d 860, 376 
Ill. 540, affirming 26 N.H.2d 987, 305 
IllApp. 85, transferred 23 N.H.2d 27, 
St27 1.7 199% 

N.D. The mortgage moratorium stat- 
ute authorizes the court to revise and 
alter terms of an order extending the 
period of redemption. Laws 1939, « 
165, § 6.—First Nat. Bank & Trust Co. 
of Fargo v. Krogh, 294 N.W. 660, fol- 
lowed in 294 N.W. 663. ; 

Where order to show cause why 
prayer of mortgagor for extension of 
period of redemption should not be 
granted was served before but was re- 
turnable after expiration of period of 
redemption provided in a prior exten- 
sion, the pendency of the order did not 
toll running of the period of redemp- 
tion until return day on the order and 
thereby extend period beyond the time 
provided in the prior extension order, 
and hence period of redemption expired 
and title passed before time when or- 
der to show cause was returnable, and 
the court was without power to re- 
vest title in mortgagor and further ex- 
tend period of redemption. Laws 1939, 
ec. 165, § 6; Comp.Laws 1913, § 7947. 
—First Nat. Bank & Trust Co. of Fargo 
v. Krogh, 294 N.W. 660, followed in 
294 N.W. 663. 

The power to grant an extension of 
redemption period is purely statutory 
and the court is not authorized to ex- 
tend redemption period without a hear- 
ing, and any attempt to do so is inef- 
fective. Laws 1939, c. 165.—First Nat. 
Bank & Trust Co. of Fargo v. Krogh, 
aes N.W. 660, followed in 294 N.W. 

Where order to show cause why mort- 
gagor’s prayer for extension of period 
of redemption should not be granted 
was served before but was returnable 
after expiration of redemption period 
provided in a prior extension, fact that 
the order, which was granted ex parte, 
contained provision staying issuance of 
sheriff's deed did not prevent expira- 
tion of redemption period before re- 
turn day of the order, which precluded 
further extension after return day, 
since redemption period could not be 
extended ex parte. Laws 1939, ec. 165, 
§ 6; Comp.Laws 1913, § 7947.—¥First 
Nat. Bank & Trust Co. of Fargo v. 
Krogh, 294 N.W. 660, followed in 294 
N.W. 663. 

§ 2147 


Ala. Where vendee, as part of pur- 
chase transaction, contracted to recon- 
vey land in event of default for more 
than 90 days in payment of purchase 
money, upon default by vendee and his 
refusal to redeem therefrom, vendee’s 
wife, who did not join in contract, 
could maintain a suit in equity for ac- 
counting to have ascertained the 
amount of purchase money remaining 
unpaid together with such _ other 
charges as constituted a lien against 
land, and protect the homestead and 
her dower rights by payment thereof 
within 90 days after ascertainment of 
amount necessary to thus redeem.— 
Coon v. Henderson, 199 So. 704, 240 
Ala. 492. 


is paid by m agor 

. funds and not out of procee 
loan from mortgagee which subse- 
quently advanced money with which 
house was built on lot, mortgage was 
not a “purchase money mortgage” un- 
der statute and mortgagor was entitled 
to 18 months within which to redeem 
on foreclosure. Gen.St.1935, 60-3466.— 
American Nat. Bank of Hutchinson v. 
Gorham, 109 P.2d 1 153 Kan. 145. 
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§ 

Ala. When a mortgagor seeks, by a 
bill in equity, to redeem mortgaged 
property, me eee can get the benefit 
of any demand as a set-off which he 
would have had if he had been sued at 
law on the debt, and when mortgagee 
is insolvent, such right of set-off is 
alone sufficient to support a resort to 
equity to enjoin foreclosure.—Farish v. 
Hawk, 2 So.2d 407. 

Ala. In second mortgagee’s suit to 
redeem property sold on foreclosure un- 
der power by mortgagee’s assignee, 
the amount of purchase price, on the 
redemption, properly included the at- 
torney’s fee, where mortgage did not 
make attorney’s fee on foreclosure un- 
der power a part of debt secured, but 
authorized mortgagee on foreclosure 
under power to pay out of proceeds ex- 
penses incident to sale and reasonable 
attorney’s fee.—Durr Drug Co. v. Acree, 
2 So.2d 908. ‘ 

The expenses of sale and attorney’s 
fee, though not expressly made a part 
of mortgage debt, are to be paid out 
of proceeds on foreclosure, and hence 
must be computed in determining the 
“purchase money’? which redemptioner 
is required to pay, under rule that 
when mortgagee or his assignee buys 
at foreclosure sale the purchase money 
is the amount due on mortgage debt if 
less than bid at the sale, and not the 
sum which was bid.—Durr Drug Co. 
v. Acree, 2 So.2d 903. 

If amount of attorney’s fee charged 
on purchasing mortgaged property un- 
der foreclosure by mortgagee’s assignee 
was not a reasonable charge, or if a 
smaller sum was agreed upon and pur- 
chasers were acting for assignee in 
making the purchase, amount of bid 
should be reduced in fixing amount of 
“purchase money” which redemptioner 
was required to pay.—Durr Drug Co. v. 
Acree, 2 So.2d 903. 

In second mortgagee’s suit to redeem 
Jand sold on foreclosure under power, 
fee paid by purchasers for recording 
foreclosure deed and tax incident there- 
to were improperly included as an “‘ex- 
pense of foreclosure’, since it is whol- 
ly discretionary with purchasers wheth- 
er they will record such deed and cost 
of recording cannot be made a charge 
on redemption.—Durr Drug Co. Vv. 
Acree, 2 So.2d 903. 

til. A redemption from a foreclosure 
sale en masse must be of the entire 
premises and not of any partial inter- 
est or separate tract, since from the re- 
mainder the _ foreclosure purchaser 
might be unable to obtain the unpaid 
balance.—Hruby v. Steinman, 30 N.H. 
2d 7, 374 Ill. 465, affirming 24 N.H.2d 
175, 302 Ill.App. 480. 

The established method of redemp- 
tion from foreclosure sale by a creditor 
of one cotenant is by paying the entire 
sale price and redeeming the whole 
of the premises, although creditor 
thereby will obtain title only to the 
interest of the debtor cotenant, and 
the other cotenant will retain his in- 
terest released from the lien of the 
sale. Smith-Hurd Stats. c. 77, § 20. 
Hruby v. Steinman, 30 N.B.2d 7, 374 
Tll, 465, affirming 24 N.H.2d 175, 302 
Ill.App. 480 ae 

The statute authorizing redemption 
from foreclosure sale of only the in- 
terest of a joint owner is not ‘manda- 
tory” but is “permissive’’ and does not 
require a creditor to redeem only the 
interest of his debtor, or to redeem 
separately the interest of each of two 
judgment debtors who together own 
the entire property. Smith-Hurd Stats. 
e. 77, § 26.—Hruby v. Steinman, 30 N. 
E.2d 7, 374 lll. 465, affirming 24 N.E. 
2d 175, 302 Ill.App. 480. 

Cotenants who owned mortgaged 


each cotenant. Smith-Hurd Stats. 
§§ 20, 26.—Hruby v. Steinman, 30 N. 
2d 7, 374 Dll. 465, affirming 24 N.B 
175, 302 Ill. App. 480. of Se 
Mortgage foreclosure purchasers wh 
completely dominated foreclosure sal 
could not, upon redemption of 
property by creditor of mortgago: 
urge that their own bid at foreclos 
sale was less than the value 
premises. Smith-Hurd Stats. ¢ 
20.—Hruby v. Steinman, 30 N. 4 
374 ll. 465, affirming 24 N.W.2d : 
302 Ill.App. 480. Ee 
Ill. The holder of a junior mor ga 
has substantially different rights wh 
he is a party to the foreclosure of a 
senior mortgage and when he is no 
since in the one instance he may 
deem for the amount bid at the sa 
whereas in the other he is required 
pay the full amount of the senior mort 
gage.—Callner v. Greenberg, 33 N 
437, 376 Ill. 212, reversing 26 N.E.: 
675, 304 Tll.App. 501, transferre 
N.B.2d.29, 372 Ill, 176. at 
Ilil.App. Where mortgage foreclo: 
sale and special master’s deed — 
void because of failure to compl; 
the Act of 1917, subsequently repe: 
providing that no sale of mortg: 
premises should be made unt 


Stats. ¢. 7., § 16 note et seq.—FI: 
vy. Wilson, 35 N.B.2d 87, 310 ID 
557, transferred 30 N.H.2d 647 
Ill. 179. Ae 

Mich. The right to redeem from 
foreclosure at law is a legal right ¢ 
ated by statute and can _ neith 
enlarged nor abridged by courts, 
a. “redemption” is complete whe 
having right to redeem pays in pr 
time, to a proper person, the s1 
which was bid, with interest from tim 
of sale at the rate per cent. born 
mortgage, and, in case such pay 


299 N.W. 844, 299 Mich. 149. 
Where foreclosure sale under 
gage on a farm located in ad 
counties was conducted in a 
with statute, and separate bid 
received for the portion of land in eac 
county, and separate deeds were issu 
and each deed was deposited in office 
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h 
C- 


ee 


lawful charges the register of 
was bound to mark the sheriff’s 
“redeemed”’. 
and § 14435, 


at foreclosure sale should be allowed ~ 
from date of foreclosure to date — 


Il.App. Where mortgage foreclo- — 
sure sale and special master’s deed — 
were void because of failure to comply 
with the Act of 1917, subsequently re- 
pealed, providing that no sale of mort- — 
gaged premises should be made until 
15 months after date of issuance of cer- 
tificate of sale, mortgagors seeking to 
redeem were required as part of doing 


Ci ie 


Pas O17s 
equity to pay the amount due on the 
mortgage with interest from the date 
_ of the foreclosure decree. Smith-Hurd 
Stats. c. 77, § 16 note et seq.—Flanagan 


v. Wilson, 35 N.B.2d 87, 310 Dll.App. 
Path transferred 30 N.E.2d 647, 375 Ill. 


__ Mich. The right to redeem from & 
- foreclosure at law is a legal right cre- 
- ated by statute and can neither be en- 
larged.nor abridged by courts, and a 
“redemption” is complete when one 
_ having right to redeem pays in prop- 
er time, to a proper person, the sum 
- which was bid, with interest from time 
of sale -at the rate per cent. borne by 
mortgage, and, in case such payment 
is made to register of deeds, the sum 
of $1 as a fee. Comp.Laws 1915, § 
ee ineer vy. Heimerdinger, 
eas 
A 


9 N.W. 844, 299 Mich. 149. 


of ‘ 8 2175 

_ Ala. A person seeking to redeem 
mortgaged land sold on foreclosure 
must pay for “permanent improve- 
ments” which include anything that 
enhances value of land including such 
as restores it after injury or decay, and 
‘Tepairs which are permanent and not 


e4 


iy 


_ete—Durr Drug Co. v. Acree, 2 So.2d 


_ An insufficient response by purchaser 
of mortgaged land on foreclosure to a 
demand by redcemptioner relieves re- 
demptioner from making tender oth- 
_erwise necessary, but it does not forfeit 
_ claim to permanent improvements, if 
urchaser furnished the statement in 
good faith. Code 1940, Tit. 7, § 731.— 
Durr Drug Co. v. Acree, 2 So.2d 903. 
-_In second mortgagee’s suit to re- 
deem land sold on foreclosure under 


uPONrer 


cost of termite control was 
properly included as part of “perma- 
nent improvements” which redemption- 
er was required to pay, where there 
was no evidence of bad faith in fur- 
nishing statement which included such 
cost Code 1940, Tit. 7, § 731.—Durr 
Drug Co. v. Acree, 2 So.2d 903. 

- Where roofing work was done by 


such additional improvements, there 
being no prior tender, was not for- 
feited by response made in good faith 
to demand, since purchasers were re- 
quired to respond as to conditions oc- 
curring when answer was made, not 
later than ten days after demand. 
Code 1940, Tit. 7, § 731.—Durr Drug 
Rigas Acree, 2 So.2d 903. 

In suit to redeem land purchased on 
foreclosure under power. the cost of 
roofing was a proper charge as “perma- 
an ent improvement’ which redemptioner 
wag required to pay, notwithstanding 
roofing work was done after response 
was made to redemptioner’s demand 
where roofing was done before bill was 


pote : § 2176 
Ii, Where mortgage foreclosure pur- 
hasers paid taxes on mortgaged prop- 
erty but failed to deposit  receipted 
re bills with master as required by stat- 
wish aE, and refused to accept offer of cred- 
itor of mortgagor to deposit amount 
of tax payments in escrow to be paid 
to purchasers if creditor should suc- 
- ceed in purchasing the property and 
obtaining a deed, the purchasers were 
not entitled to aid of equity because of 
a possible loss of the tax payments, 
' Smith-Hurd Stats. c. 77, §§ 20, 28. 
Hruby v. Steinman, 30 N.H.2d 7, 374 
— Till. 465, affirming 24 N.E.2d 175, 302 
_ TlApp.’ 480. 

Mi § 2193 

Ala. The “date of redemption” with- 

in statute providing that purchaser of 
~ Jand is entitled to all rents paid or ac- 
- erued to date of redemption, means 


date of tender to redeem oy ood. 
Gode.. 1940, Tit. ‘7, §§° 732 re urr 
Drug Co. v. Acree, 2 So.2d 903. 


A second mortgagee redeeming land 
sold on foreclosure under power was 
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not entitled to share in government 


parity payments made to purchasers on 
cotton recuction program, since such 
amount was not in nature of “rent” but 
a “subsidy” to one who cultivates the 
land on account of his co-operation in 
plan of the government in aid of agri- 
culture. Code 1940, Tit. 7, § 732(6).— 
Durr Drug Co. v. Acree, 2 So.2d 903. 


§ 2195 

Ala. Refusal of tender, made by one 
subsequently suing to redeem land sold 
on foreclosure of trust deed, or denial 
of his right to redeem by purchaser’s 
successor in title does not of itself re- 
lieve complainant of necessity of bring- 
ing amount tendered into court, but 
he is relieved from such duty only 
when he does not know amount due 
and has not been furnished with item- 
ized statement of mortgage debt and 
lawful charges by respondent after 
due demand, or when statement fur- 
nished is so exaggerated, illegal, or 
disputed in fact that true amount can- 
not reasonably be ascertained. Code 
1923, § 10144, 10147.—Godfrey v. 
Black, 197 So. 892. 

In suit to redeem land sold on fore- 
closure of trust deed, where complain- 
ant contends that value of permanent 
improvements is exaggerated in state- 
ment furnished by respondent and that 
is only item substantially disputed, 
complainant is relieved of duty to bring 
into court amount of such item only 
when he has complied with statutory 
provisions for reference to ascertain 
such value. Code 1923, § 10144, 10147, 
10153, 10154.—Godfrey vy. Black, 197 
So. 892. 

An item for “clearing, reclaiming and 
preparing lands” in statement of debt 
and lawful charges, furnished one su- 
ing for redemption of mortgaged land 
by successor in title of purchaser at 
foreclosure sale thereof, showed ‘“per- 
manent improvement,’ ag such item 
referred to’one process of clearing and 
reclaiming woods or waste land and 
preparing it for use and cultivation, in 
absence of contrary allegation in Dill, 
so that complainant, not complying 
with statutory provisions for reference 
to ascertain value of such improve- 
ments, was not excused from bringing 
into court amount of such item on 
ground of illegality thereof. Code 1923, 
§§ 10144, 10147, 10153, 10154.—Godfrey 
v. Black, 197 So. 892. 

Ala. To effectuate a valid redemp- 
tion of mortgaged realty, it is incum- 
bent upon mortgagor to tender to 
mortgagee the proper amount of mon- 
ey.—Woolen v. Taylor, 2 So.2d 413. 

Ala. An_ insufficient response by 
purchaser of mortgaged land on fore- 
closure to_a demand by redemptioner 
relieves redemptioner from making ten- 
der otherwise necessary, but it does not 
forfeit claim to permanent improve- 
ments, if purchaser furnished the state- 
ment in good faith. Code 1940, Tit. 7, 
bed Braces Drug Co. v. Acree, 2 So. 


§ 2205 { 

Ala. When one entitled under stat- 
ute to redeem land sold on mortgage 
foreclosure negotiates with purchaser 
on basis of debt secured and perhaps 
lawful charges, rather than market val- 
ue of land, and reaches agreement 
whereby purchaser conveys land to re- 
demptioner, transaction will be treated 
as redemption, rather than mere sale 
and conveyance of land, though deed 
contains no recitals showing purpose 
to redeem. Code 1923, § 10140.—God- 
frey v. Black, 197 So. 892. 

Land sold on mortgage foreclosure 
eannot be redeemed by stranger apart 
from other consideration, but when 
stranger, at redemption holder’s in= 
stance, or both in conjunction negoti- 
ate with purchaser on basis of redemp- 
tion, for which money is advanced by 
stranger, who takes title in his own 
name, with agreement, though verbal, 
that title is so taken to secure payment 
of loan, transaction is in equity exer- 
cise of statutory right of redemption 
by one having such right, but becom- 
ing thereby indebted to stranger, who 
holds title to land in trust as security, 
and such status is not within statute 
of frauds and creates new equitable re- 


i, iJ 
HP Niece Ba yee 
lation akin ortgage ri oie 
novation. Code 1923, | mn bi40. 0 
frey v. Black, 197 So, 892. | jie Ch 

Ill. A purchaser at a mortgage fore- 
closure sale may contest qualifications 
of a creditor who redeems under a void 
judgment or execution, and may rely 
upon creditor’s failure to fulfill stat- 
utory requirements. Smith-Hurd Stats. 
ce. 77, §§ 20-23, 25, 26.—Hruby v. Stein- 
man, 30 N.H.2d 7, 374 Ill. 465, affirm- 
ing 24 N.BH.2d 175, 302 Ill.App. 480. 

When a creditor of mortgagor com- 
plies with express statutory provision 
relating to redemption by creditor from 
foreclosure sale, the certificate holder 
may not rely upon an irregularity un- 
less it is of substantial merit and in- 
juriously affects his own interests, and 
fact that he may be deprived of a deed 
will not avail him, since his right to 
the land is no higher or more sacred 
than to redemption money, and the 
statute holds out no inducements for 
speculation at a sheriff's sale beyond 
interest provided for use of the pur- 
chase money. Smith-Hurd Stats. c. 77, 
§ 20.—Hruby v. Steinman, 30 N.H.2d 
7, 374 Ill. 465, affirming 24 N.H.2d 175, 
302 Ill.App. 480. 

A single redemption from foreclosure 
sale by a creditor under several execu- 
tions is valid. Smith-Hurd Stats. c. 
77, § 20.—Hruby v. Steinman, 30 N.E. 
2d 7, 374 Ill. 465, affirming 24 N.H.2d 
175, 302 Ill.App. 480. 

A redemption sale is provided not for 
benefit of foreclosure purchaser but 
so that redeeming creditor may be re- 
paid hig deposit and other_ creditors 
may make successive redemptions. 
Smith-Hurd Stats. ¢. 77, § 20.—Hruby 
v. Steinman, 30 N.H.2d 7, 374 Ill. 465, 
aR 24 N.B.2d 175, 302 Ill.App. 


A mortgage foreclosure purchaser 
may, until a valid redemption by cred- 
itor of mortgagor is completed, object 
to such irregularity, in the redemption 
proceeding, as injuriously affects pur- 
chaser’s interests but may object to no 
other irregularity. Smith-Hurd Stats. 
ce. 77, § 20.—Hruby v. Steinman, 30 N. 
H.2d 7, 374 Ill, 465, affirming 24 N.H.2d 
175, 302 Ill.App. 480. 

Iowa. Generally, substantial conform- 
‘ance to provisions of statute is neces- 
sary for a junior lienholder to effect 
a valid redemption from a mortgage 
foreclosure. Code 1939, § 11789.— 
Guaranty Life Ins. Co. of Davenport v. 
Schmidt, 294 N.W. 893. 

The statute neguining junior lien- 
holder redeeming from mortgage fore- 
closure to file affidavit stating as nearly 
as practicable the nature of his lien 
and amount still due thereon applies 
to both redemptions by creditors be- 
fore nine months and those after nine 
months. Code 1939, § 11789.—Guar- 
anty Life Ins. Co. of Davenport v. 
Schmidt, 294 N.W. 893. 


§ 2238 

Ala. Whether mortgagor’s accept- 
ance and retention of his note, sur- 
rendered to him by payee corporation 
after it sold mortgaged land, to which 
it took title as security for note on 
redemption thereof from foreclosure 
sale with money advanced by it, for 
enough to pay amount advanced and 
debt evidenced by note, constituted 
such ratification of payee’s sale as to 
estop mortgagor from asserting his eq- 
uity is immaterial in suit by assignee 
of junior mortgage for statutory re- 
demption of land, as acts alleged to 
work estoppel occurred after vesting 
of junior mortgagee’s rights. Code 
goeine 10144.—Godfrey v. Black, 197 
oO. : 


Ala. Where vendee, as part of pur- 
chase transaction, contracted to recon- 
vey land in event of default for more 
than’ 90 days in payment of purchase 
money, upon default by vendee and his 
refusal to redeem therefrom, vendee’s 
wife, who did not join in contract, 
could maintain a suit in equity for 
accounting to have ascertained the 
amount of purchase money remaining 
unpaid together with such other 
charges as constituted a lien against 
land, and protect the homestead and 
her dower rights by payment thereof 
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within 90 days after ascertainment of 
amount necessary to thus redeem.— 

Coon v. Henderson, 199 So. 704, 240 
Ala. 492. 

Ga. Plaintiffs who alleged that they 
and another, as a partnership, executed 
security deed, that realty was sold 
thereunder upon default that purchas- 
ers agreed to accept Home Owners’ 
Loan Corporation bonds in redemption 
of the property by plaintiffs, and that 
purchasers thereafter sold the realty to 
defendants, and who sought an ac- 
counting and sale of the realty and 
distribution of the proceeeds amon 
members of the partnership and sough 
to recover rent, were required to show 
that they had title or interest in the 
realty in order to maintain the action. 
ooRivers v. Key, 11 S.H.2d 14, 190 Ga. 


852. 

Ill. The fact that equity court might 
have declared mortgage foreclosure pro- 
ceeding not binding on second mortga- 
gee who had no actual noticé of pro- 
ceeding and who was _ fraudulently 
designated as an unknown owner in 
service of notice by publication was no 
reason why second mortgagee was not 
entitled to relief in equity so as to put 
him in same position as if he had been 
made party by permitting him to re- 
deem at amount bid at sale instead of 
at full amount of first mortgage, not- 
withstanding the time to redeem as a 
defendant properly served with process 
had expired.—Callner v. Greenberg, 33 
N.E.2d 437, 376 Ill. 212, reversing 26 
N.E.2d 675, 304 Ill.App. 501, trans- 
ferred 23 N.H.2d 29, 372 111..176. 

If attempted service of notice on sec- 
ond mortgagee by publication in suit to 
foreclose the first mortgage was fraud- 
ulent in that second mortgagee was 
wrongfully designated as unknown 
owner, second mortgagee, in absence of 
any showing that innocent purchasers 
for value had acquired property, was 
entitled to a decree authorizing him to 
redeem from foreclosure sale as though 
he had made the redemption within 
period fixed by statute, and with all the 
rights accruing to a junior mortgage 
encumbrancer making redemption, with- 
out being required to pay the full 
amount of the first mortgage.—Callner 
v. Greenberg, 33 N.E.2d 437, 876 Ill. 
212, reversing 26 N.H.2d 675, 304 Il. 
App. 501, transferred 23 N.H.2d 29, 372 
Ill. 176, 

Wyo. Where plaintiff executed deeds 
to defendant for two lots encumbered 
by a mortgage and defendant at same 
time executed a contract of repurchase, 
and thereafter defendant canceled con- 
tract of repurchase in accordance with 
its terms, took possession of lots and 
collected rents thereon, and_ subse- 
quently it was determined that trans- 
aclion constituted a second mortgage, 
defendant should be required to ac- 
count to plaintiff for net rents re- 
ceived by him up to time when re- 
demption from foreclosure of first 
mortgage expired, and for sum paid to 
defendant by a third party on behalf 
of plaintiff.—Carpenter & Carpenter v. 
Kingham, 109 P.2d 463, modified and 
rehearing denied 110 P.2d 824. ° 

Where it was determined that trans- 
action constituted a second mortgage 
and that defendant should be required 
to account to plaintiff for net rents 
received by him, a contract of compro- 
mise entered into between defendant 
and third parties was not controlling 
in the accounting.—Carpenter & Car- 
penter v. Kingham, 109 P.2d 463, modi- 
fied and rehearing denied 110 P.2d 824. 

§ 2240 

Me. A bill in equity by a mortgagor 
of land to enforce his right of redemp- 
tion under statute cannot be enter- 
tained without full compliance with 
all statutory prerequisites, and it must 
be alleged and proved that mortgagor 
has demanded an accounting of mort- 
gagee or person claiming under him, 
and that latter has unreasonably re- 
fused or neglected to render such ac- 
count in writing, or in some other 
way by his default, has prevented mort- 
gagor from performing or tendering 
performance of condition of mortgage. 
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Rev.St.1930, ¢c. 104, § 15.—Doyle v. Wil- 
liams, 15 A.2d 65. 

Before a mortgagor of land can main- 
tain a bill in equity to enforce his 
right of redemption under statute, a 
demand for an account must be made 
upon party having legal record title 
to mortgage, and if there is a valid 
assignment and transfer of mortgage, 
and mortgagor has due notice, by rec- 
ord or otherwise thereof, mortgagor 
must demand an account from assignee 
and bring bill against assignee, and it 
is only when such an assignment has 
not been recorded, or notice of it giv- 
en, that a demand for an account upon 
mortgagee alone is sufficient. Rev.St. 
1930, c. 104, § 15.—Doyle v. Williams, 
15 A.2d 665. 

Dismissal of mortgagor’s bill against 
mortgagee and assignee of real estate 
mortgage for redemption of mortgaged 
property was proper where assignee, 
pursuant to mortgagor’s demand, had 
delivered an account of sum claimed to 
be due on mortgage debt, and it was 
stipulated that account was correct ex- 
cept as to allowance for a potato house 
which had belonged to mortgagor and 
had come into possession of mortgagee 
and assignee, and there was no unrea- 
sonable refusal or neglect to account as 
required by statute. Rev.St.1930, ce. 
ele? § 15.—Doyle v. Williams, 15 A.2d 


§ 2243 

Ala. A court of equity has original 
jurisdiction to enforce the equity of 
redemption of the mortgagor under a 
real estate mortgage.—Wesson y. Tay- 
lor, 198 So. 848, 240 Ala. 284. 

§ 2254 

Me. If assignment of a real estate 
mortgage is absolute, and redemptioner 
has notice of assignment, mortgagee is 
not a “necessary party” to proceed- 
ings in equity to enforce right of re- 
demption, but if assignment leaves an 
interest in mortgagee which will be af- 
fected by decree, as when mortgagee 
has been in possession and _ received 
rents and profits, mortgagee must be 
joined as a party defendant and the 
court will not proceed in his absence. 
Rev.St.1930, c. 104, § 15.—Doyle v. Wil- 
liams, 15 A.2d 65. 


' § 2260 

Ala. In suit to redeem land gso'd on 
foreclosure of trust deed, complainant, 
raising question as to legality of item 
for permanent improvements in re- 
spondent’s statement of debt and law- 
ful charges, should allege more in bill 
than that item is illegal, if it may be 
legal under any state of facts not con- 
flicting _ with allegations, or its ille- 
gality is not otherwise apparent on 
face of bill, and, if amount thereof is 
claimed to be exaggerated, should state 
facts so showing, to relieve himself of 
statutory duty to bring such amount 
into court, as complainant cannot be 
relieved of such duty by mere assertion 
of conclusion or opinion that claim is 
illegal or exaggerated. Code 1923, §§ 
10144, 10147.—Godfrey vy. Black, 197 
So. 892. ‘ 

In suit to redeem land sold on fore- 
closure of trust deed, allegation in bill 
that mortgagor never assigned his 
right of redemption to respondent’s 
predecessor in title was sufficient on 
demurrer to show nonexistence as law- 
ful charge of claim set up in statement 
furnished complainant by respondent 
for sum paid mortgagor for his statu- 
tory right of redemption by such pre- 
decessor, so as.to excuse complainant’s 
failure to bring such sum into court, 
though he did not comply with statu- 
tory provisions for reference to ascer- 
tain value of permanent improvements, 
as such item was not for permanent 
improvement, Code 1923, §§ 10144, 
10147, 101538, 10154.—Godfrey v. Black, 
197.So. 892. , 

A corporation, advancing money for 
mortgagor’s redemption of land sold on 
foreclosure and acquiring title thereto 
as security for mortgagor’s debt to 


corporation, acquired priority over 
junior mortgage only to extent of 
amount advanced and cannot tack 


thereto amount of such debt, so that 


§ 2260 


equity of one subsequently obtaining 
conveyance of land from mortgagor 
and acquiring second mortgage is not 
enforceable in such grantee’s suit for 
statutory redemption of land, in ab- 
sence of alternative statement of facts 
entitling him to such other relief, Code 
1923, § 10144.—Godfrey v. Black, 197 
So. 892. 

Ala. A bill by the mortgagor of a 
real estate mortgage against the mort- 
gagee which discloses mortgagor’s 
equity of redemption, submits to the 
jurisdiction of the court, offers to 
pay the amount ascertained to be due 
on the mortgage debt, thereupon pray- 
ing a surrender and cancellation of 
the mortgage, contains equity.—Wesson 
v. Taylor, 198 So. 848, 240 Ala. 284. 

Ala. In bill to enforce mortgagor’s 
equity of redemption under a real es- 
tate mortgage, no tender nor excuse 
for not making tender is essential to 
the equity of the bill and such equity 
is not defeated by mortgagor’s failure 
to sustain averments of partial pay- 
ments, full payment, or other defenses 
going to the existence or amount of 
the mortgage debt.—Wesson y. Taylor, 
198 So. 848, 240 Ala. 284. ' 

Ala. If a mortgagee who has pur- 
chased mortgaged realty at foreclosure 
sale agrees with mortgagor to accept 
less than what mortgagee paid for 
realty at foreclosure, such agreement is 
not an “agreement with reference to 
the sale of real estate’, within the stat- 
ute of frauds but is one incident to re- 
demption of realty and is the exercise 
of a personal right of contract, and if 
mortgagor accepts proposal and duly 
tenders to mortgagee the amount of 
money he agreed to accept in lieu of 
foreclosure, and mortgagee refuses to 
accept it on any ground other than in- 
sufficiency of amount, in a bill to re- 
deem realty, averments of the oral 
agreement will be sufficient to give bill 
equity, and, without it the bill will not 
contain equity.—Woolen v. Taylor, 2 
So.2d 413. 

A bill in equity to redeem land sold 
under mortgage foreclosure and to set 
aside foreclosure deed must contain al- 
legations of all facts necessary to show 
complainant’s right to redemption and 
to relief sought in prayer.—Woolen v. 
Taylor, 2 So.2d 418. 

Ala. In suit to redeem land sold on 
foreclosure under power, allegations | 
that redemptioner had made written 
demand on purchasers for statement of 
debt and lawful charges necessary to 
effect a redemption, that purchasers 
furnished such statement, but that it 
was grossly exorbitant and included il- 
legal claims and that it was so ques- 
tionable, vague, indefinite and uncer- 
tain that redemptioner could not rea- 
sonably ascertain amount required ag 
tender, were sufficient. 4Code 1940, Tit. 
7, §§ 731, 732(6)—Durr ‘Drug Co. y, 
Acree, 2 So.2d 903. 

Me. A bill in equity by a mortgagor 
of land to enforce his right of redemp- 
tion under statute cannot be enter- 
tained without full compliance with all 
statutory prerequisites, and it must 
be alleged and proved that mortgagor 
has demanded ‘an accounting of mort- 
gagee or person claiming under him, 
and that latter has unreasonably re- 
fused or neglected to render such ac- 
count in writing, or in some other way 
by his default, has prevented mortga- 
gor from performing or tendering per- 
formance of condition of mortgage. 
Rev.St.1930, ce. 104, § 15.—Doyle v. Wil- 
liams, 15 A.2d 65. 

A mortgagor’s bill for redemption of 
mortgage would not be entertained 
where mortgagor admitted in pleading 
that she had notice, at least by record, 
of assignment of trust notes and mort- 
gage by mortgagee as of November 
17, and that assignment was_ recorded 
on December 6, thereafter, and mortga- 
gor did not aver or prove that she 
had made demand for an accounting 
upon assignee, or that assignee, as 
owner of record of mortgage, had un- 
reasonably refused or neglected to ac- 
count, and assignee did not adopt 
as its accounting the accounting of 


which it 


alleged to have been paid or 


‘was warranted. 


“redeem a mortgage was 


§ 2272 : 


mortgagee and by its pleadings denied 
knowledge thereof. Rev.St.1930, c. 104, 
§ 15.—Doyle v. Williams, 15 A.2d 65. 

§ 2272 


Ill. Proof of assignment of a second 
mortgage foreclosure decree, the validi- 
ty of which was not questioned, was 
sufficient to entitle assignee to redeem 
without introducing in evidence the 
second mortgage and note. Smith- 
Hurd Stats. c. 77, § 18.—Harper v. Sal- 
lee, 34 N.H.2d 860, 376 Ill. 540, af- 
firming, 26 N.B.2d 987, 305 Ill.App. 85, 
transferred 23 N.H.2d 27, 372 Ill. 199. 

Il.App. In suit to establish right of 
redemption from trust deed, evidence 
supported decree for defendants on 
grounds that title had passed from 
plaintiffs, that plaintiffs had approved 
reorganization plan under which orig- 
inal trust deed was released and bonds 
secured were canceled, to 
plaintiffs’ knowledge, that no _ steps 
were taken to foreclose trust deed for 
over five years, and that plaintiffs were 
guilty of laches and estopped from as- 
serting any claim to property.—Carlson 
v. Chicago Title & Trust Co., 34 N.E. 


2d 125, 310 IllApp. 390, transferred 
30 N.B.2d 632, 375 Ill. 126. 
: § 2274 

Ala, In suit to satisfy a mortgage 


to redeem 
if not fully paid, evidence sustained 
finding as to amount due on mortgage. 
Sykes v. Poteet, 197 So. 884. 

Ala. In bill to enforce mortgagor’s 
equity of redemption under a real es- 
tate mortgage, no tender nor excuse 
for not making tender is essential to 
the equity of the bill and such equity 
is not defeated by mortgagor’s failure 
to sustain averments of partial pay- 
ments, full payment, or other defenses 
going to the existence or amount of 


the mortgage debt.—Wesson v. Taylor, 
198 So. 848, 240 Ala. 284. 


Me. In mortgagor’s proceeding for 
redemption of trust mortgage given 
to defendant, as trustee, for mortga- 
gor’s unsecured creditors, a finding 
that defendant had not committed 
waste while in possession of mortgaged 
land as mortgagee, and that defend- 
ant had made due allowance for his 
use and occupation while in possession, 
Rev.St.1930, ce. 104, § 
15.—Doyle v. Williams, 15 A.2d 65. 

: § 2280 

Ala. The complainant in a Dill in 
equity to enforce mortgagor’s equity of 
redemption under a real estate mort- 
gage is entitled to a decree ascertain- 
ing the amount of the mortgage debt 
and prescribing the time and terms 
for redemption, and on failure to com- 
ply with such terms, an appropriate 
decree should follow.—Wesson v. Tay- 
lor, 198 So. 848, 240 Ala. 284. 

N.J.Ch. Where adequate money to 
deposited in 
eourt by one of several lessees, and re- 
lief was sought on behalf of all, les- 
sees would be required to agree on a 
direction as to whom the mortgage was 
to be surrendered by the mortgagee.— 
Sever v. Yetter, 16 A.2d 461, 128 N.J. 
Eq. 367. 

Wyo. Where it was determined that 
transaction constituted a second mort- 
gage and that defendant should be re- 
quired to account to plaintiff, in the 
aceounting, defendant should be al- 
lowed sum _ originally advanced to 
plaintiff with proper interest thereon, 
and all other sums which he properly 
paid out in connection with lots.—Car- 
penter & Carpenter v. Kingham, 109 
P.2d 463, modified and rehearing denied 
110 P.2d 824. 


Where it was determined that trans- 
action constituted a second mortgage 
and that defendant should be required 
to account to plaintiff for rents re- 
ceived up until time when period of 
redemption expired under foreclosure 
of first mortgage, in the, accounting, 
because of character of property and 
difficulties attending the renting, equity 
required that defendant should be al- 
lowed a reasonable compensation for 
looking after property.—Carpenter & 
Carpenter vy. Kingham, 109 P.2d 463. 
lah and rehearing denied 110 P.2d 
824, 
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: § 2287 : 

Ala. _ Where substantially all costs 
involved in redemption proceeding had 
accrued at time of former appeal which 
involved question as to whether second 
mortgagee or a third party was enti- 
tled to redemption, and on former ap- 
peal Supreme Court did not tax any 
cost except that of appeal, and there- 
after trial court taxed costs of that 
court to second mortgagee and third 
party, and third party was not cited 
as appellee in second mortgagee’s sub- 
sequent appeal, Supreme Court would 
not disturb distribution of costs as to 
third party, since in absence of a cita- 
tion of appeal to third party, Supreme 
Court could not change third party’s 
status for the worse.—Durr Drug Co. 
v. Acree, 2 So.2d 903. 

Where substantially all costs involved 
in redemption proceeding had accrued 
at time of former appeal which in- 
volved question as to whether second 
mortgagee or a third party was enti- 
tled to redemption, and on former ap- 
peal Supreme Court did not tax any 
cost except that of appeal, and there- 
after trial court taxed costs of that 
court to second mortgagee and third 
party, and third party was not cited 
as appellee on subsequent appeal by 
second mortgagee who obtained sub- 
stantial changes to his advantage, and 
costs involved on subsequent appeal 
were a small proportion of costs which 
aecrued prior to,\former appeal, appel- 
lees were taxed with all costs of sub- 
sequent appeal.—Durr Drug Co. v. 
Acree, 2 So.2d 903. 


§ 2292 
Ill. Where assignee of decree of 
foreclosure of junior mortgage re- 


deemed within one year from first 
mortgage, but had no sale either un- 
der decree assigned to him or by virtue 
of his redemption, assignee could not 
claim legal title as assignee of first 
mortgage, since first mortgage was en- 
tirely extinguished by decree and fore- 
closure sale. Smith-Hurd Stats. ec. 77, 

§ 18, 20.—Harner v. Sallee, 34 N.H.2d 
860, 376 Ill. 540, affirming 26 N.E.2da 
987, 305 Ill.App. 85, transferred 23 N. 
H.2d 27, 372 Ill. 199. 

Iu. A foreclosure decree and sale 
wipe out a mortgage, and by provision 
of the Judgments Act redemption nul- 
lifies the certificate of purchase. Smith- 
Hurd Stats. c. 77, § 18.—Harper v. Sal- 
lee, 34 N.E.2d 860, 376 Ill. 540, af- 
firming 26 N.H.2d 987, 305 Ill.App. 85, 
transferred 23 N.B.2d 27, 372 Ill. 199. 


§ 2294 

Ala. A mortgagor debtor’s redemp- 
tion of land sold on foreclosure. ordi- 
narily frees land from mortgage title 
and vests title immediately in junior 
mortgagee, if any, but such mortgagee 
is vested with only such rights as 
mortgagor acquired and has right, not 
to redeem from one who redeemed, but 
to have and hold under mortgage rights 
which common mortgagor acquired by 
redemption. Code 1923, § 10140.—God- 
frey v. Black, 197 So. 892. 


In. A junior mortgagee who redeems 
from foreclosure sale may foreclose his 
second mortgage and have land sold for 
satisfaction of the mortgage debt plus 
his redemption money. Smith-Hurd 
Stats. c. 77, § 18.—Harper v. Sallee, 34 
N.H.2d 860, 376 Ill. 540, affirming 26 
N.B.2d 987, 305 Ill.App. 85, transferred 
23°N.H.2d 27, 372 Ill. 199. 


Iowa. Where holder of junior mort- 
gage had been made party defendant 
in foreclosure of senior mortgage but 
made no redemption from execution 
sale and thereafter mortgage debtors 
acquired sheriff’s certificate of sale and 
procured a_sheriff’s deed thereunder 
which had effect of redemption by deb- 
tors, the lien of the junior mortgage 
was lost by failure to redeem and did 
not again become a lien upon the fore- 
closed property on mortgage debtors’ 
reacquisition thereof and could not be 
re-established in action to foreclose the 
junior lien. Code 1939, § 11776.—An- 
derson y. Renshaw, 294 N.W. 274. 

Kan. Where court in foreclosure 
proceeding found amount due, directed 
sale, and fixed period of redemption, 
and within that period property was 


ey Si 


redeemed by heirs at law of mortg: 
so that property did not pass to pur 

chaser at sheriff’s sale, interest of de~ 
fendants inferior to rights of mort- 
gagee were not barred by decree of 
foreclosure.—Penn Mut. Life Ins. Co. v. 
Tittel, 114 P.2d 312, 153 Kan. 747, de- 
nying rehearing 111 P.2d 1116, 153 
Kan. 530. 

Mich. Where, after foreclosure of 
first mortgage, mortgagors waited un- 
til two months before right to redeem 
would have expired and then sold a 
portion of premises which were incum- 
bered by recorded second mortgage, 
redeemed land from foreclosure, and se- 
cured release of land retained by them 
from second mortgage, failure of a sec- 
ond mortgagee, who did ape to 
mislead purchasers to redeem from 
foreclosure, did not affect his lien nor 
extinguish his mortgage and did not 
“estop” him from enforcing his mort- 
gage against land sold to purchasers 
who had no actual notice of second 
mortgage.—Piech v. Beaty, 299 N.W. 
705, 298 Mich. 535. 


MOTIONS AND ORDERS 


g§1 

N.Y.App.Div. The difference between 
a “motion” and a ‘‘special proceeding” 
is that one is an application in a pro- 
ceeding already pending or about to be 
commenced, on which it depends for 
jurisdiction, while the other is an in- 
dependent prosecution of a remedy, in 
which jurisdiction is obtained by origi- 
nal process, and a ‘“‘motion’” is not a 
“remedy’’.but is based upon some rem- 
edy and is always connected with and 
dependent upon the principal remedy.— 
Application of Callahan, 28 N.Y.S.2d 
980, 262 App.Div. 398. 


Ohio App. A motion will be given a 
designation according to its language, 
regardless of what designation movant 
characterizes it.—Carrier v. Neal, 35 N. 
H.2d 870, affirmed 33 N.H.2d 1002, 138 
Ohio St. 131, following Snavely v. Wil- 
kinson, 33 N.E.2d 999, 188 Ohio St. 


125. 
§ 14 

Wash. Motions supported by affi- 
davits may present fact questions in 
addition to law questions, but function 
of all such motions is to present ques- 
tions which cannot be raised by demur- 
rer, answer, or reply.—State ex rel. 
Goodnow v. O’Phelan, 106 P.2d 1073. 


g§ 19 
C.C.A.N.Y. Where an order is partly 
within and partly without court’s ju- 
risdiction, the part without is void.— 
. S. ex rel, Emanuel v. Jaeger, 117 
¥.2d 483. 


8 26 

N.Y.Sup. Where a defendant’s mo- 
tion for affirmative relief against her 
codefendants was made within a period 
conceded to be timely and was with- 
drawn only by reason of the death of 
the justice before whom it was argued, 
leave to make the motion thereafter 
was granted “‘nune pro tune’’.—Levy v. 
a eau Seventy-Ninth Street, 27 N.Y. 


§ 35 
Mo.App. The judge of a court of rec- 
ord has right to write his court rec- 
ord and to accept and enter filing of 
motions, and clerks are arms of the 
court and, in the acceptance and filing 
of motions and pleadings, do not act 
independently of the court, but act un- 
der supervision of the judge and for 
the court. Rev.St.1939, §§ 20038, 2004, 
Mo.St.Ann. §§ 1839, 1940, p. 2563. 
Cannon vy. Nikles, ape S.W.2da 472. 
1 


Fla. Where it becomes necessary to 
settle pleadings, orderly procedure re- 
quires that notice be given of time 
and place for settlement thereof before 
trial court.—Scarlett v. Frederick, 3 
So.2d 165. 

Mo.App. Where the penciptes of 
natural justice demand that rights be 
not affected without an opportunity to 
be heard, notice of motion will be re- 
quired notwithstanding silence of stat- 
utes as to notice of motion in question, 
but, if the granting of motion is man- 
datory and does not rest in discretion 
of the court, it may generally be made 


3859 
without notice—In re Waters’ Estate, 
153 S.W.2d 774. Y 


§ 47 

Mo.App. When a= statute confers 
power on judicial or administrative 
agency to render a judgment or make 
an order affecting rights of persons or 
property and no provision is made for 
.notice, the court will require a rea- 
sonable notice.—In re Waters’ Ustate, 
153 S.W.2d 774. 


69 

N.D. An cere to show cause’’ is 
a notice of motion and a citation to 
appear at a stated time and place to 
show cause why a motion should not 
be granted. First Nat. Bank & Trust 
Co. of Fargo v. Krogh, 294 N.W. 660, 
followed in 294 N.W. 663. 


§ 130 

Pa.Com.Pl. The rule, that a petition- 
er who orders a matter down for argu- 
ment on petition and answer without 
taking depositions thereby admits all 
responsive averments of the answer, 
has no application where depositions 
were in fact taken but not filed, and 
petitioner mistakenly assumed that 
they had been filed by respondent.— 
McCune v. Cramer, 40 D. & C. 623. 

Where it appears upon argument of 
a rule that depositions were taken, 
that the original depositions were de- 
livered to counsel for respondent in 
the rule but not filed by him, and that 
a copy was given to petitioner’s at- 
torney, respondent will be given an op- 
portunity to file the original denosi- 
tions or to deliver them to the petition- 
er for filine; unless one course or the 
other is followed, the court will per- 
mit the filing of petitioner’s copy of the 
depositions as part of the record upon 
which reargument of the rule may be 
A) aaa a vy. Cramer, 40 D. & C. 


§ 139 
Pa.Com.Pl. It is necessary for coun- 
sel in a case to furnish the court with 
authorities sustaining their respective 
positions. They should not under any 
circumstances expect the court to make 
an independent search for authorities 
to sustain their motion.—Szymanski v. 

Schenk, 22 West. 306. 


§ 160 

Ill. Where parties feel that the court 
has erred in the decision or disposition 
of a motion, the proper practice is to 
apply at the same term of the court at 
which the decision on the motion is en- 
tered, for a reconsideration of the ac- 
tion of the court on the motion.—Lewis 
vy. West Side Trust & Savings Bank, 32 
N.E.2d 907, 376 Ill. 23. 

N.Y.Co.Ct. A motion for reargument 
can be granted by judge who denied 
original motion, where it is shown 
that his former decision was due to 
oversight, error or misapprehension of 
the law or the facts controlling the is- 
sue involved.—People vy. Dellamura, 28 
N.Y.S.2d 584. 

A motion for reargument must be 
based on the same state of facts al- 
leged in the original moving papers, 
and a fact which has come into exist- 
ence since the rendition of the decision 
eannot be considered on_a motion for 
reargument.—People vy. Dellamura, 28 
N.Y.S.2d 584. ; 

A reargument of a motion cannot be 
made the pretext for evading or cir- 
cumventing the statute of limitations 
which defines the time within which a 
proceeding must be initiated or an ap- 
peal taken.—People v. Dellamura, 28 N. 
Y.S.2d 584. 

§ 173 


§.C. Where moving party, before de- 
termination of motion, proceeds in the 
action in a manner inconsistent with 
the object of the motion, the motion is 
‘“waived.’—Bridgers v. South Carolina 
State Highway Department, 14 S.H.2d 
632,.197 S.C. 125. 

§ 175 

C.C.A.Il]. Courts have power to pre- 
vent vexatious and repeated pleadings 
on the same point, and whether the 
renewal of a motion previously denied 
shall be entertained depends on_the 
circumstances of the case.—In re Wal- 
ton Hotel Co., 116 F.2d 110. 


MOTIONS AND ORDERS 


§ 201 

Ill. Decrees and orders in partition 
suit which were filed but not submitted 
to trial juage for approval and did not 
come to court’s notice until after ob- 
Peg was made thereto, were not 
inding upon defendants in such suit. 
—Miller yv. Miller, 35 N.H.2d 62, 376 


Til. 628. 
N.¥.Sup. Rule of Civil Practice that 
court’s opinion or memorandum shall 


be part of record on which the order 
was made entitles any court, appellate 
or one of original jurisdiction, to read 
a memorandum or opinion of any other 
judge and, therefore, no attempt should 
be made to introduce into an order 
parts of the decision, unless ordering 
the doing or refraining from doing of 
certain acts is necessary to give ef- 
fect to the relief granted. Rules of 
Civil Practice, rule 72.—White v. White, 
22 N.Y.S.2d 776, 175 Mise. 66. 


§ 207 

N.Y.Sup. Civil Practice Rule that 
court’s opinion or memorandum shall 
be part of record on which the order 
was made dispenses with the neces- 
sity for digesting in the recitals of 
order that which the court decided, 
and the ultimate conclusion ordinarily 
with sufficient language to describe 
the application is all that is necessary. 
Rules of Civil Practice, rule 72.—White 
v. White, 22 N.Y.S.2d 776, 175 Mise. 66. 

Where plaintiff moved to punish de- 
fendant for contempt for failure to pay 
alimony and defendant who sought de- 
nial of motion prevailed, order deny- 
ing motion should recite that it was 
entered on motion of defendant.—White 
Me White, 22 N.Y.S.2d 776, 175 Misc. 


§ 216 

Cal. Where time within which judi- 
cial act must be done is jurisdictional, 
trial court cannot circumvent mere 
mandate of statute by filing an order 
“nune pro tune,” and in such circeum- 
stance it is immaterial whether default 
is that of the court or of the litigant. 
—Whitley v. Superior Court in and for 
Los Angeles County, 113 P.2d 449. 

Tenn.App. The purpose of an or- 
der ‘“nune pro tune’ is to protect 
against oversight and to make record 
speak the truth, and such an order may 
be entered at a subsequent term of 
court.—Hatcher vy. State ex rel. McGill, 
142 S.W.2d 326. 

Tenn.App. Where county court took 
no action respecting loans of mentally 
incompetent ward’s money by __ his 
guardian at any time during guardian- 
ship, no reports of such loans were 
ever made to such court, and it made 
no order respecting them, judge there- 
of was without jurisdiction or author- 
ity to grant nune pro tune order ap- 
proving loans during hearing of suc- 
cessor-guardian’s chancery court suit 
to surcharge and falsify such previous 
guardian’s accounts and _ settlements, 
as such order was not intended -to 
affect any previous order or to have 
order previously granted put on min- 
utes and hence cannot be considered 
as “nune pro tune order’. Code 1932, 
§§ 8496, 8552.—State ex rel. Wilson v. 
Meek, 146 S.W.2d 961. 

A “nune pro tune order” functions to 
have order previously granted entered 
of record.—State ex rel. Wilson vy. 
Meek, 146 S.W.2d 961. 


W.Va. An order nunc pro tune can 
only be entered where the intent to 
enter an order in the first instance is 
shown by some entry or memorandum 
on the records or quasi records of the 
court.—Monongahela Ry. Co. v. Wilson, 
10 S.H.2d 795. 

§ 217 


N.Y.Sup. A motion to resettle an 
order involves correction or clarifica- 
tion and not a change or amplification 
of a direction of the court.—Pringle v. 
Edenwald Realty Corporation, 22 N. 
Y.8.2d 923, 175 Misc. 187. 

§ 229 

C.C.A.8. As regards process, an un- 
signed and undated paper is not a 
“copy”? of an order that has a signa- 
ture and a date.—National Labor Re- 
lations Board v. Suburban Lumber Co., 
121 F.2d 829. 


§ 276 


S.C. Generally, parties to a cause 
are chargeable with notice of orders 
made and filed while court is in ses- 
sion.—Thornton v. Atlantic Coast Line 
R. Co., 138 S.B.2d 442, 196 S.C. 316. 

§ 237 

Cal.App. A valid order made ex 
parte may be vacated only after a 
showing of cause” for the making of 
a subsequent order, which means that 
there was inadvertence, mistake, or 
ee acai cen Vi aan Court, Los 

geles County, Long Beach Depart- 
ment, 108 P.2d 945. é as 

Idaho. Under statute providing that 
when any judgment, order or proceed- 
ing is taken against a party otherwise 
without default, through the neglect or 
failure of his attorney to file or serve 
any paper within required time, judge 
“shall” set aside such judgment, or- 
der, or proceeding, the negiect of the 
attorney in causing or permitting the 
default is a mandatory excuse. Code 
1932, § 5-905.—State ex rel. Sweeley 
v. Braun, 110 P.2d 835. 

Ill, Under the Civil Practice Act, 
when a court has no jurisdiction to 
enter an order, it has the power to 
vacate it after the 30-day period.—To- 
man v. Park Castles Apartment Bldg. 
Corporation, 31 N.E.2d 299, 375 Ill. 
293, reversing 24 N.B.2d 868, 303 IIl. 
App. 205. 


Okl. District courts of Oklahoma 
possess a wide discretion over their 
orders and judgments and during trial 
of a cause may modify, set aside, or 
vacate any previous orders entered in 
the progress of such trial, when in 
the opinion of the court such action is 
required in the furtherance of justice. 
—Bunger v. Rogers, 112 P.2d 361. 

S.C. The rule that, after a circuit 
judge has filed an order out of term, 
it becomes final and cannot be modified, 
overruled, or reversed by him, is sub- 
ject to exception which permits cor- 
rection of a clerical mistake—Thorn- 
ton v. Atlantic Coast Line R. Co., 13 S. 
H.2d 442, 196 S.C. 316. 


§ 246 

Cal.App. Motion to vacate order set- 
ting aside default judgment on ground 
of surprise, inadvertence, and excusable 
neglect, in that counsel through mis- 
take entered on his daily calendar the 
wrong date of hearing on motion to 
vacate default judgment, and hence did 
not appear, was properly granted. 
Code Ciyv.Proc, § 473.—Bouvett v. Lay- 
er, 104 P.2d 115. 


§ 247 

Wis. The time for moving to vacate 
an order constituting fraud on the 
court because of concealment of facts 
does not arrive until discovery of the 
concealment constituting the fraud.— 
In re Cosgrove’s Will, 295 N.W. 784, 
236 Wis. 554, 132 A.L.R, 1514. 


§ 260 
C.C.A.Ill. Where a court in the dis- 
charge of its judicial functions vacates 
an order previously entered, the legal 
status is the same as if the order had 
never existed.—Mitchell vy. Joseph, 117 
F.2d 253. 
§ 263 


N.Y.App.Div. Generally, orders do 
not have the force of judgments.—Wil- 
liams v. Williams, 25 N.Y.S.2d 940, 261 
App.Div. 470. 


§ 276 

C.C.A.Ill. Decisions on motions do 
not necessarily have the force of “res 
judicata’? but courts possess discretion 
to permit a second application.—In re 
Walton Hotel Co., 116 F.2d 110. 

D.C.D.C. If a ruling is made simply 
upon argument of counsel and not up- 
on issues properly raised by the plead- 
ings, such ruling is not “res judicata’ 
and is not one from which the defeated 
party properly can appeal.—In re 
White’s Hstate, 35 F.Supp. 932. 

Alaska. Any finding made in an or- 
der to show cause why judgment 
should not be vacated would not be 
binding in any further proceedings. 
—Smith v. Coucher, 9 Alaska 730. 

Minn. An order denying a motion by 
defendant to vacate and set aside serv- 
ice of process on him was “res judi- 
cata” on the question of jurisdiction, 
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§ 276 


and was not subject to collateral at- 
tack.—Ferch v, Hiller, 297 N.W. 102. 

Ohio App. An order overruling de- 
fendant’s motion to quash service of 
summons being merely an “interlocu- 
tory order” which trial court could 
modify or reverse at any time during 
pendency of the case, such order did 
not preclude defendant from in any 
=i way re-asserting his objection to 
court’s jurisdiction over defendant.— 
Hoffman y. Johnston, 36 N.H.2d 184. 
Where defendant has made objection 
_ to trial court’s jurisdiction over his 
person by way of motion to quash serv- 
ice of summons, defendant, on overrul- 
ing of motion, may in his answer re- 
assert objection to jurisdiction, and 
plead a full defense without “waiving’ 

- guch objection—Hoffman y. Johnston, 
f 36 = N.H.2d 184. 
LeThS SUR MOIS of plaintiff's motion 
to strike from defendant’s answer de- 
_ fenses going to regularity of. service 
of summons and trial court’s jurisdic- 
tion over defendant’s person did not 
constitute a “final order’? and did not 
preclude defendant from thereafter re- 
asserting his objection to court’s juris- 
diction over defendant.—Hoffman  v. 
-. . Johnston, 36 N.H.2d 184. 

eo § 278 
Ind. Orders made by court in exer- 
- cise of its inherent power are not void 
and cannot be collaterally attacked.— 
Knox County Council vy. State ex rel. 
if Me ee 29 N.W.2d 405, 130 A.L.R. 


-. Minn. An order denying a motion by 
ete defendant to vacate and set aside serv- 
'. ice of process on him was “res judi- 
- cata” on the question of jurisdiction, 
and was not subject to collateral at- 
tack.—Ferch vy. ce 297 N.W. 102. 

, ; 279 
N.J.Ch. The authority of a court to 
make an order implies the authority 
to enforce it.—Bednarik v..Bednarik, 
16 A.2d 80, 18 N.J.Mise. 633. 

et Ihe 
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aN § 2 

Ala, “Automotive” means moved by 
its own power, self-propelling, while 
the term ‘vehicle’ is defined to be any 
carriage moving on land, either on 
wheels or runners; a conveyance; that 
which is used as an instrument of con- 
_ veyance, transmission or communica- 
_ tion.—Burford-Toothaker Tractor Co vy. 
Curry, 2 So.2d 420. 

oe § 19 

_ Fla. The regulation of traffic on 
public streets or highways is in the 
exercise of the sovereign police power. 
_—Duval Lumber Co. v. Slade, 2 So.2d 


 N.H. The use of state highways by 
motor vehicle is a privilege which may 
be granted on such terms and condi- 
_ tions as the state at its pleasure may 
offer, regardless of their reasonable- 
ness, if equality in the bestowal of the 
privilege is observed.—Continental Ins. 
'Co. v.. Charest, 20 A.2d 477, 
N.Y.Sup. The exclusive power to 
regulate the licensing of motor vehi- 
cles and to regulate their use of the 
_ public highways rests with the state 
and the city cannot legislate on this 
subject. Vehicle and Traffic Law, §§ 
10, 54.—Sperling v. Valentine, 28 N.Y. 
S.2d 788, 176 Misc. 826. 
W.Va. Plaintiffs who engaged in 
operation of double deck trucks for 
transportation of automobiles on high- 
_ ways of the state were at the incep- 


thy tion of their business ventures charged 
my with knowledge that the course of con- 
eh duct they pursued was subject to 
| fe state’s paramount right to regulate 

¢ reasonably their conduct as well as the 


use of the public highways. Laws 
. 1939, ¢. 88.—Darnall Trucking Co. vy. 
Simpson, 12 S.W.2d 516. 


20 

N.Y.Sup. The exclusive power to 
regulate the licensing of motor vehi- 
cles and to regulate their use of the 
public highways rests with the state 
and the city cannot legislate on this 
subject. Vehicle and Traffic Law, §§ 
10, 54.—Sperling v. Valentine, 28 N.Y, 
$.2d 788, 176 Misc. 826. 

N.¥.Mag.Ct. A village may not by 


.Y.8.2d 


A city may not enact any legislation 
affecting the operations of motor vehi- 


cles except such laws as may affect 


regulation of the speed of motor vehi- 
cles, traffic regulations affecting mo- 
tor vehicles, and parking regulations, 
Vehicle and Traffic Law, §§ 10, 3 
People vy. Makeetlcng. N.Y.S.2d 533. 


Pa.Com.Pl. Under the express pro- 
visions of section 813(b) of The Vehicle 
Code of May 1, 1929, P.L. 905, as 
amended by the Act of June 27, 1939, 
P.L. 1135, sec. 15, 75 P.S. § 383, a cer- 
tificate of appointment as an official 
station for the inspection of motor 
vehicles may not be revoked by reason 
of violations of requirements relative 
to inspections by employes of the li- 
censee without the licensee’s authoriza- 
tion, knowledge, or consent.—Hamilton 
y. Price, 39. D...&.C.. 299. 

Pa.Com.Pl. Where the evidence shows 
that whatever violations of the statute 
occurred were the acts of an employee 
done without knowledge or consent of 
the employer, the order of the Secre- 
tary of Revenue revoking the certifi- 
cate of appointment as an official in- 
spection station will be vacated and the 
certificate restored in accordance with 
Paragraph B of Section 813 of The 
Vehicle Code, 75 P.S. § 383.—In re Sec- 
retary of Revenue, 2 Monroe, L.R. 86. 


§ 24 

D.C.Ky. The Kentucky statute limit- 
ing to 18,000 pounds, gross weight in- 
cluding load, of any truck operating on 
state highways, which is applicable to 
trucks engaged in interstate commerce 
is not violative of the ‘“‘due process of 
law” clause of the Fourteenth Amend- 
ment. Ky.St. §§ 2739g-80, 2739g-823 
U.S.C.A.Const. Amend, 14.—Whitney v. 
Johnson, 37 F.Supp. 65. 

The Kentucky statute limiting to 18,- 
000 pounds, gross weight including 
load, of any truck operating on state 
highways, is not unconstitutional as 
denying “equal protection of the law” 
because it permits passenger busses to 
carry greater weights than _ freight 
trucks. Ky.St. §§ 2739g-80, 2739¢-82; 
U.S.C.A.Const. Amend, 14.—Whitney v. 
Johnson, 37 F.Supp. 65. 

The Kentucky statute limiting to 18,- 
000 pounds, gross weight including 
load, of any truck operating on state 
highways, is not “class legislation” 
prohibited by Kentucky Constitution. 
Ky.St. §§ 2739g¢-80, 2739g-82; Const.Ky. 
§§ 59, 60.—Whitney v. Johnson, 37 F. 
Supp. 65. 

D.C.W.Va. The West Virginia stat- 
ute prohibiting operation on state high- 
ways of vehicles having two levels for 
earriage of other vehicles, or carryin 
other vehicle where part thereof is 118 
inches above the ground, or above cab 
of carrier vehicle or head of operator, 
or axle of which is more than three 
feet higher than other axle, was not 
unconstitutional as denying “equal pro- 
tection of the law’ or unduly burden- 
ing “interstate commerce.” Laws W. 
Va.1939, c. 88, § 1, subds. (a-d); U.S. 
C.A.Const. Amend. 14.—Philadelphia- 
Detroit Lines v. Simpson, 37 F.Supp. 
314, affirmed 61 S.Ct. 622. 

Cal.Super. The rule that where re- 
peal by implication is in question, two 
statutes on the same subject will be 
reconciled and effect given to both, if 
reasonably possible, applies to all 
parts of the statute requiring an auto- 
mobile to be driven on the right half 
of a roadway and the statute authoriz- 
ing a motorist to overtake and pass to 
the right of another automobile-under 
certain conditions, where several inter- 
acting provisions date from the same 
time and some of those found in the 
latter statute are later in date than 
those of the former and, if they limit 
the former, would to that extent repeal 
the former b implication. Vehicle 
Code, §§ 525, 529, St.1939, pp. 2197, 
2198.—People v. Hugon, 114 P.2d 84, 

The statute authorizing a motorist 
to overtake and pass to the right of 
another automobile under certain con- 
ditions is not in irreconcilable conflict 


ait arth 
statute requiring an aut 
bile to be driven on the rig 
of a roadway, since the former st e 
does not purport to legalize the con- 
duct of any person who is passed on 
the right. Vehicle Code, §§ 525, 529, 
St.1939, pp. 2197, 2198.—People v. Hu- 
gon, 114 P.2d 84. q 
The provision of the statute which | 
authorizes a motorist to overtake and 
ass to the right of another automo- 
bile under certain conditions stating 
that the statute shall not relieve the 
driver of a slow moving vehicle from 
the duty to drive as elosely as prac- 
ticable to the right-hand edge of the 
roadway, does not repeal by implica- 
tion the statute requiring an automo- 
bile to be driven on the right half of 
and as close as practicable to the 
right-hand curb or edge of the road- 
way, since that provision is in the na- 
ture of a “proviso”? and does not en- 


large the enacting clause. Vehicle 
Code, §§ 525, 529, St.1939, §§ 2197, 
2198.—People v. Hugon, 114 P.2d 84. 


The statute providing that except 
when overtaking and passing on the 
right is permitted, the driver of an 
overtaken yehicle shall give way to 
the right in favor of the overtaking 
vehicle on audible signal and shall not 
increase his speed until completely 
passed by the overtaking vehicle, does 
not limit the effect of the statute re- 
quiring an automobile to be driven on 
the right half of and as close as prac- 
ticable to the right-hand curb or edge 
of the roadway. Vehicle Code, § 528 
(c), St.1935, p. 182; § 525, St.1939,, p. 
2197._People v. Hugon, 114 P.2d 84. 

Iowa. Where the legislature, in 1937 
repealed former traffic act and enacted 
new act largely in form and language 
of Uniform Traffic Act, mere differences 
in words or arrangement should not 
enerate inference of legislative intent 
o change former rule where new act 
apparently expressed same thought as 
former act, Code 1939, 5000.01 et 
seq.—Mowrey v. Schulz, 296 N.W. 822. 

N.Y.Sup. Unusual conditions may 
warrant a reasonable degree of prohi- 
bition in regulating traffic in certain 
parts of New York City. New York 
City Charter 1936, § 435.—Bus Depot 
Holding Corporation y. Valentine, 25 N. 
Y.S.2d 901. 

N.Y.Sup. Rules and regulations 
promulgated by the police commission- 
er of the city of New York under pro- 
vision in the New York City Charter 
authorizing him to make traffic rules 
and regulations must not only be with- 
in the power conferred on the commis- 
sioner by the charter provision but 
must in themselves be reasonable both 
in form and substance and must meet 
fundamental requirements as to defi- 
niteness and reasonableness as a quasi 
ordinance in nature, though made by 
a nonlegislative agency. New York 
City Charter 1936, § 4385.—Bns Depot 
Holding Corporation vy. Valentine, 25 
N.Y.S.2d_ 901. 

Traffic regulations promulgated by 
the police commissioner of the city of 
New York must be viewed for practi- 
eal purposes in the light of conditions 
as they exist and not as it is desired 
that they should be in the future, in 
determining validity of the regulations. 
New York City Charter 1936, § 435.— 
Bus Depot Holding Corporation vy. Val- 
entine, 25 N.Y.S.2d 901. 


Traffic regulations promulgated by 
the police commissioner of the city of 
New York, being quasi ordinance in 
character, must be clear and definite to 
be sustained. New_York City Charter, 
1936, § 485.—Bus Depot Holding Cor- 
poration v. Valentine, 25 N.Y.S.2d 901. 

N.Y.Mag.Ct. A city may not enact 
any legislation affecting the operations 
of motor vehicles except such laws as 
may affect regulation of the speed of 
motor vehicles, traffic regulations af- 
fecting motor vehicles, and parking 
regulations. Vehicle and Traffic Law, 
§§ 10, 54.—People v. Marcello, 25 N. 
Y.8.2d 538. 

N.Y.Mag.Ct. The statute requiring a 
certificate of origin for anthracite coal 
brought into New York City from out- 
side the state by motor vehicle, but 
excepting anthracite coal delivered in 
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New York City from places not more 
than five miles from the city bounda- 
ries, is void as “capricious”, “arbitra- 
ry”, and ‘discriminatory’, and_ is 
*“elass legislation’’, Administrative 
§ B36—59.0.—People v. Marcello, 
25.N.Y.S.20.533. 

The alleged fact, that 5 per cent. of 
the total anthracite coal output of the 
state of Pennsylvania is stolen and 
brought into New York State, is in- 
sufficient to justify the enactment of 
statute requiring a certificate of origin 
for anthracite coal brought into New 
York City from outside the state by 
motor vehicle. Administrative Code, § 
B36—59.0.—People v. Marcello, 25 N. 


Y.S.2d 533. 

As far as the city of New York and 
the State of New York are concerned, 
the section of the Penal Law imposing 
a penalty on one bringing stolen goods 
into the state, and the section of the 
Agriculture and Markets Law regulat- 
ing the transportation of coal and coke 
in New York State and providing for 
a certificate of origin for the coal and 
coke, offer sufficient protection to the 
citizens of the city of New York 
against the bringing of stolen anthra- 
cite from Pennsylvania. Penal Law, : 
1301; Agriculture and Markets Law, 
197-a et seq.—People v. Marcello, 25 
N-Y.S.2d 533. 

Ohio App. A _ municipal 
authorizing installation of arking 
meters and requiring deposit of a coin 
therein for privilege of parking on 
streets of municipality for a_ specified 
time, and further providing that noth- 
ing in ordinance shall be construed as 
prohibiting city from: providing for 
spaces for loading and unloading, is 
a valid exercise of the “police power” 
and is not in conflict with “due proc- 
ess of law” clause of federal constitu- 
tion. U.S.C.A.Const. Amend, 14, § 1.— 
City of Columbus v. Ward, 31 N.B.2d 
142, 65 Ohio App. 522. 


A municipal ordinance authorizing 
the installation of parking meters and 
requiring deposit of a coin therein for 
privilege of parking on streets of a 
municipality for a specified time is not 
in conflict with provision of state con- 
stitution prohibiting the suspending 
of laws except by the general as- 
sembly. Const.Ohio art. 1, § 18.—City 
of Columbus v. Ward, 31 N.E.2d 142, 
65 Ohio App. 522. , 

A municipal ordinance authorizing 
installation of parking meters is not 
in conflict with provision in state con- 
stitution that roads shall be open to 
public without charge, or with stat- 
ute providing that council of a mu- 
nicipality shall keep its streets open, 
in repair, and free from nuisance, 
Gen.Code § 8714; Const.Ohio art. 1, § 
19.—City of Columbus v. Ward, 31 N. 
BH.2d 142, 65 Ohio App. 522. 

A municipal ordinance authorizing 
installation of parking meters and re- 
quiring deposit of a coin therein for 
privilege of parking on streets of mu- 
nicipality for a specified time does not 
unreasonably interfere with or restrict 
any easement that abutting property 
owners have of access to their prop- 
erty.—City of Columbus v. Ward, 31 
N.H.2d 142, 65 Ohio App. 522. 


Tex.Civ.App. The provision of the 
Certificate of Title Act that sales of 
automobiles made in violation of the 
act shall be void and that no title 
shall pass until provisions of the act 
have been complied with does not 
impair ‘freedom of contract’, since 
such provision merely regulates the 
mode of manifestation of intention of 
parties. Vernon’s Ann.P.C, art. 1436— 
1, § 53.—Elder Chevrolet Co. v. Bailey 
County Motor Co., 151 S.W.2d 938. 

Wash. The courts will not inter- 
fere with exercise of state’s and mu- 
nicipalities’ power to regulate parking 
of automobiles on streets and_high- 
ways, so long as it is invoked with 
reasonable regard for rights of both 
traveling public and occupants of 
abutting property.—Kimmel y. City of 
Spokane, 109 P.2d 1069. 

City ordinances, prescribing time 
limitations on parking of automobiles, 
constitute proper exercise of police 


ordinance 
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power in interest of both occupants 
of abutting propert and traveling 
public—Kimmel v. City of Spokane, 
109 P.2d 1069. 

A city ordinance, providing for in- 
stallation and maintenance of automo- 
bile parking meters on. city streets, 
held valid exercise of city’s “police 
power.’—Kimmel y. City of Spokane, 
109 P.2d 1069. 

Wash. The courts will not interfere 
with exercise of state’s and municipali- 
ties’ power to regulate parking of au- 
tomobiles on streets and highways, 80 
long as it is invoked with reasonable 
regard for rights of both traveling 
public and occupants of abutting etd 
erty.—Kimmel y. City of Spokane, 109 
P.2d 1069. 

W.Va. The statute prohibiting oper- 
ation of double deck trucks for trans- 
portation of automobiles on highways 
of the state is not an improper exer- 
cise of the police power of the state. 
Laws 1939, ec. 88.—Darnall Trucking 
Co. v. Simpson, 12 S.E.2d 516. 

The statute prohibiting operation of 
double deck trucks for transportation 
of automobiles on highways of the 
state does not violate the ‘‘due process 
of law” provisions of Federal and State 
Constitutions. Laws 1939, c. 885 
Const.W.Va. art. 38, § 10; U.S.C.A. 
Const. Amend, 14, § 1.—Darnall Truck- 
ing Co. v. Simpson, 12 S.H.2a 516. 

Provision of statute ~prohibiting 
operation of double deck trucks for 
transportation of automobiles on high- 
ways of the state, that the statute 
should not apply to any vehicle trans- 
porting other vehicles used in con- 
struction or maintenance work or in 
development of power, coal, oil, nat- 
ural gas or other minerals, or for 
agricultural purposes, does not con- 
stitute an arbitrary ‘‘discrimination” 
so as to render the act unconstitu- 
tional. Laws 1939, ec. 88, 1(e).— 
Darnall Trucking Co. v. Simpson, 12 8, 
BH.2d 516. 


The statute prohibiting operation of 
double deck trucks for transportation 
of automobiles on highways of the 
state, in so far as it forbids use of 
highways to unloaded double deck 
trucks, is justified as an enforcement 
measure, if not otherwise, in view of 
the interrelation of empty trucks and 
loaded trucks of the same class. Laws 
1939, c. 88.—Darnall Trucking Co. y. 
Simpson, 12 S,.E.2d 516. 
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Cal.App. A road is not within a bus- 
iness or residential district within Vehi- 
cle Code establishing speed limit on 
roads in such a district, unless it ap- 
pears that there is within the district 
the required density of structures and 
that district is signposted at the bound- 
ary lines thereof. Vehicle Code, §§ 
468, 511, 758, St.1935, pp. 166, 176, 
243.—Cavalli v. Luckett, 104 P.2d 708. 


Cal.App. The words “highway” and 
“roadway” as used in Vehicle Code 
are not synonymous.—Casalegno- y. 


Leonard, 105 P.2d 125. 


N.Y.8p.Sess. The provision of Veh- 
icle and Traffic Law creating rebuttable 
presumption that speed in excess of 40 
miles per hour constitutes careless and 
imprudent driving is not a “maximum 
speed regulation’. Vehicle and Trattic 
Law, § 56.—People vy. Gilbert, 21 N.Y.S. 
2d, 920; 

N.O. The provision of statute fixing 
rate of speed of automobiles that is 
lawful when no special hazard exists 
fs secondary, facilitating proof, and 
must at all times be considered with 
proper regard to its relation to pri- 
mary and fundamental provisions of 
statute. Pub.Laws 1937, ¢. 407, § 103. 
—Kolman v. Silbert, 12 S.H.2d 915, 
219 N.C. 134. 

Pa.Super. The purpose of the stat- 
ute limiting speed of automobiles pass- 
ing a schoolhouse was to protect school 
children during recess periods or at 
opening or closing hours of school. 75 
P.S. § 501(b) (2).—Ross v. Reigelman, 
14 A.2d 591, 141 Pa.Super. 293. 

Pa.Quar.Sess. The provision of Sub- 
section G, § 903 of the Motor Vehicle 
Code, 75 P.S. § 453, as amended, pre- 


§ 34 


scribing the weight which may be on 
any one axle or any one wheel of a 
truck, tractor and semi-trailer, cannot 
be construed to permit the increase of 
the maximum weight of the load in ex- 
cess of 39,000 pounds, specified in the 
sub-section.—Commonwealth v. Gasiew- 
ski, 30 Del.Co, 141. 

The provisions of the Motor Vehicle 
Code, 75 P.S. § 453, limiting the gross 
weight of a load applies to all vehicles 
regardless of the number of axles, not- 
withstanding the subsections mention 
only one, two and three axle vehicles. 
—Commonwealth vy. Gasiewski, 30 Del. 
Co. 141. 

An owner may not operate a combi- 
nation of motor vehicles over the high- 
ways with a gross weight in excess of 
that permitted by the Code, 75 P.S. 
453, without first procuring a special 
permit from the Secretary of Highways 
for a designated trip.—Commonwealth 
v. Gasiewski, 30 Del.Co. 141. 

The registration of trucks, trailers 
and motor vehicles and acceptance of 
the license fees by the Department of 
Motor Vehicles, does not permit the li- 
eensee to use the vehicles in a combi- 
nation which will make the. gross 
weight greater than permitted by the 
Code, 75 P.S. § 453.—Commonwealth y. 
Gasiewski, 30 Del.Co. 141. 

Utah. The statute against driving 
while driver’s view was obstructed or 
his control impeded by load or passen- 
gers is intended to promote safety up- 
on highways and to charge all per- 
sons riding in cars with some respons- 
ibility for safe driving at least to the 
extent of not interfering with driver’s 
vision or his operation and control of 
vehicle. Rev.St.1933, 57-7-50.—Nelson 
Vv. pero he es Freight Lines, 104 P.2d 
225. 

W.Va. Under provision of statute 
prohibiting operation of double deck 
trucks for transportation of automo- 
biles on highways of the state, that 
the statute should not apply to any 
vehicle transporting other vehicles 
“used” in construction or maintenance 
work or in development of power, coal, 
oil, natural gas or other minerals or 
for agricultural purposes, the quoted 
word applies to used vehicles and not 
to unused vehicles, and the statute con- 
templates only the permissible trans- 
portation of vehicles which have been 
already used and are then intended for 
immediate future use in the named 
ways. Laws 1939, ec. 88, § 1(e).—Dar- 
pall frucking Co. v. Simpson, 12 S.E. 


§ 32 

N.Y.App.Div. The lights required 
by provision in Vehicle and Traffic 
Law relating to equipment of motor 
vehicles are not intended merely to 
avert collisions with vehicles travelling 
in parallel directions, but are also in- 
tended to avert collisions with vehi- 
cles approaching from other directions. 
Vehicle and ‘Traffic Law, § 15, subd. 
2.—Kerner v. Surface Transp. Corpo- 
ration of New York, 28 N.Y.S.2d 126, 
262 App.Div. 89, reversing Kerner y. 
Surface Transp. Corporation, 2 N.Y.S. 
2d 356, 166 Misc. 742. 

The requirement in Vehicle and 
Traffic Law that lights shall be visible 
at distance of 500 feet ahead of vehicle 
only prescribes the measure of intensi- 
ty of lights. Vehicle and Traffic Law, 
§ 15, subd. 2.—Kerner v. Surface 
Transp. Corporation of New York, 28 
N.Y.S.2d 126, 262 App.Div. 89, revers- 
ing Kerner v. Surface Transp. Corpo- 
ration, 2 N.Y.8.2d 356, 166 Mise. 742. 


§ 34 

Cal.App. A purpose of traffic ordi- 
nance requiring a vehicle to park 
parallel with curb, which permits 
police department to authorize diagonal 
parking on certain streets under cer- 
tain conditions, but expressly prohibits 
diagonal parking on_ streets where 
streetcars operate, unless there is a 
distance of 30 feet or more from curb 
to nearest rail, is to afford the public 
traveling on the street, including those 
riding on streetcars, the maximum pos- 
sible degree of safety—Murphy v. St. 
Claire Brewing Co., 107 P.2d 273. 
CaLApp. The statute providing that 
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no person shall leave standing any 
vehicle upon improved portion of high- 
way, when it is practical to park such 
vehicle off such portion of such high- 
way, is intended to protect pier, of 
the general public, regardless of their 
means of using the highway. Vehicle 
Code, § 582, St.1935, p. 190.—Takako 
Inai v. Ede, 109 P.2d 400. 

.Y. It is common knowledge that 
an unreasonable use of the stopping 
or parking facilities provided for upon 
_ the public streets of a city interferes 
with the progress of moving vehicles 
thereon and therefore in a broad sense 

parking is a part of “traffic” itself and 
as such subject to regulation, the word 
“traffic” in general, applying naturally 
to movement, though it cannot be 
wholly confined thereto.—People v. Ru- 
bin, 31 N.B.2d 501, 284 N.Y. 392. 
Time restriction on parking con- 
stitutes a regulation of “traffic in the 
use of the public streets’ within the 
meaning of provision of New York 
City Charter empowering police com- 
Missioner to promulgate rules regulat- 
ing traffic in the use of the ‘public 
streets, and hence the imposition of 
such restriction was within the com- 
missioner’s discretion. New York City 
Charter of 1936, § 435.—People v. Ru- 
bin, 31 N.H.2d 501, 284 N.Y. 392. 
a N.Y.Mag.Ct. A city may not enact 
any legislation affecting the opera- 
tions of motor vehicles except such 
laws as may affect regulation of the 
speed of motor vehicles, traffic regula- 
tions affecting motor vehicles, and 
: parking regulations. Vehicle and 
‘Traffic Law, §§ 10, 54.—People v. Mar- 
‘cello, 25 N.Y.S.2d 533. 


Pa.Quar.Sess. In an ordinance pro- 
_ yiding for the installation of parking 
meters in the streets of the borough, 
the location thereof and other powers in 
eonnection therewith, vested in the bur- 
-gess and chief of police, is not an ille- 
gal delegation of powers and is not un- 
Such powers are pure- 
ly ministerial and the use of parking 
meters or devices is a favored method 
of clearing streets and directing traffic. 
The ordinance does not authorize the 

making of contracts, although it does 
provide that the money collected shall 
requirements and the legality of the 
be applied towards the purchase or 
rental of meters. Any contract made 
must be in accordance with the legal 
- procedure may be challenged and the 
question of indebtedness may be raised. 

The Court is not concerned with the 
substance of the ordinance, but with its 
legality. “Traffic control is primarily 
a matter of safety engineering and not 
of legislation, and the power to make 
rapid adjustments in any system of 
traffic control is a necessary require- 
ment for sound traffic regulation,’— 
Caporoso'v. Borough of Olyphant, 32 
Mun. 129. 

Wash. The state and municipalities 
have power to regulate parking of au- 
tomobiles on streets and highways.— 
Kimmel v. City of Spokane, 109 P.2d 
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Wash. The use of streets and high- 
ways for parking of motor vehicles has 
been too long established by custom 
to be denied because of theoretical 
right of occupant of property abutting 
on street to free and uninterrupted ac- 
cess to his premises at all times, es- 
pecially in view of legislative recogni- 
tion of such custom as a right. Rem. 
Rev.Stat. § 6360—107.—Kimmel vy. City 


of Spokane, 109 P.2d 1069. 
§ 35 
N.Y.Sp.Sess. Tue provision in Vehicle 
and ‘Traffic Law authorizing State 


Traffic Commission to restrict speed at 
which vehicles may proceed along cer- 
tain portions of state highways outside 
of cities or incorporated villages was 
intended to empower the commission to 
establish maximum speed limits on cer- 
tain highways. Vehicle and “Traftic 
Law, § 95-c.—People v. Gilberg, 21 N. 
Y.S.2d 920. 

Under provision in Vehicle and -Traf- 
fie Law authorizing State Traffic Com- 
mission to restrict speed at which veh- 
icles may proceed on state highways 
outside of cities or incorporated vil- 


Pe ee Te. a ae ee 


MOTOR VEHICLES 


lages, commission could establish 30- 
mile speed limit on a certain Preece 


Vehicle and Traffic Law, § 
People v. Gilberg, a N.Y.S.2d 920. 
‘ 3 


§ 

Ariz. The City of Phoenix had au- 
thority under its charter and the gen- 
eral laws to enact an ordinance pro- 
viding for regulation of traffic on city 
streets by means of parking meters. 
Code 1939, §§ 16-601, 66-114.—City of 
Pheenix v. Moore, 113 P.2d 935. 

Cal.App. Under ordinance prohibit- 
ing the parking of automobiles between 
a safety zone and an adjacent curb but 
allegedly containing an_ exception in 
favor of public utilities while the driver 
of an automobile is engaged in neces- 
sary performance of emergency duties 
the word “emergency” has reference to 
a method adopted as an expedient for 
meeting a situation which ordinarily 
calls for immediate action.—Fennessey 
YeniGee Gas & Electric Co., 116 P.2d 


Ky. An ordinance of city of Louis- 
ville prohibiting conducting of any 
business, occupation or trade or ad- 
vertising any business, occupation or 
trade on public ways of city was not 
invalid as to person conducting private 
commercial business through sound 
truck on ground that there were other 
private businesses which were con- 
ducted without interference, since such 
objection was directed to improper ad- 
ministration or enforcement and not 
against prohibitive eae of ordi- 
nance.—Maupin vy. City of Louisville, 
144 S.W.2d 2387, 284 Ky. 195. 


§ 41 

Cal. Whenever the state sees fit to 
adopt a general scheme for the regula- 
tion and control of motor vehicles on 
the public highways of the state, the 
entire control over whatever phases 
of the subject are covered by state 
legislation ceases in so far as munici- 
pal or local regulation is concerned.— 
Bay Cities Transit Co. v. City of Los 
Angeles, 108 P.2d 435, 16 Cal.2d 772, 
prior opinion 102 P.2d 429. 


Colo. “Local and municipal’, with- 
in constitutional provision giving 
home-rule cities exclusive jurisdiction 
in “local and municipal” affairs, is not 
a fixed expression that may be eternal- 
ized, but what is ‘local’, as distin- 
guished from general and state-wide, 
depends somewhat upon time and cir- 
cumstances as affected by technological 
and economie forces, and thus as mo- 
tor vehicle traffic in the state and be- 
tween home-rule municipalities becomes 
more and more integrated it gradual- 
ly ceases to be a “local” matter and 
becomes subject to general law. Const. 
art. 20, § 6.—People v. Graham, 110 P. 
2d 256. 

Fla. Section of Motor Vehicle Law 
making it unlawful for any city or 
town to pass or attempt to enforce 
ordinance in conflict with provisions of 
such law was within province of leg- 
islature. Comp.Gen.Laws 1927, § 1323. 
peepee Lumber Co. vy. Slade, 2 So.2d 

Any traffic regulation adopted by 
city ordinance which is in conflict with, 
or is inconsistent with, state regula- 
tion on same subject matter, is invalid. 
Ana Lumber Co. v. Slade, 2 So.2d 


Municipal speed ordinance was in- 
applicable to street over which was 
routed state highway through residen- 
tial portion of city, in view of statute 
imposing a different limit, especially 
where statute specifically prohibited 
adoption of conflicting ordinance by 
municipality in so far as ordinance ap- 
lied to state highway. _Comp.Gen. 
aws 1927, §§ 1318, 1323.—Duval Lum- 
ber Co. v. Slade, 2 So.2d 3871. 
Mo.App. The provision in “bus and 
truck law” prohibiting cities from re- 
quiring any additional license from 
motor carriers to which law applied, 
would not preclude city of St. Louis, 
acting under ordinance enacted, pur- 
suant to statute permitting citfes to 
levy license taxes on vehicles of resi- 


dent owners, from imposing license 
fee on truck which was not subject 
to license fee under the “bus and 


truck law.” Ann, §§ 5273, 7 
pp. 5228, 6691.— ity of St. Louis 
emples, 149 S.W.2d 888. | ye 

N.Y.Mag.Ct. The section of the Ve- 
hicle and Traffic Law dealing with the 
registration and licensing of motor ve- 
hicles, their use on the public high- 
ways, and accessories on motor ve- 
hicles, and that section of the law for- 
bidding local authorities to pass, en- 
force, or maintain any ordinance, rule, 
or regulation requiring any tax, fee, 
license, or permit for the use of public 
highways, or excluding any such own- 
er, operator, or chauffeur from the 
free use of such public highways, show 
clearly a legislative intent for a uni- 
form law throughout the state regulat- 
ing the use of motor vehicles. Vehicle 
and Traffic Law, §§ 10, 54.—People v. 
Marcello, 25 N.Y.S.2d 533. 

N.Y.Mag.Ct. The Vehicle and Traffic 
Law provision prohibiting any munici- 
pality from legislating on the same 
subject to the same end was intended 
to provide uniform regulations in re- 
spect of operation and use of motor 
vehicles as such upon the public high- 
ways of the state. Vehicle and Traffic 
Law, § 54.—People, on Complaint of 
Marquardt, v. Adduci, 28 N.Y.S.2d 611, 
176 Mise. 697. 

Ohio App. A municipal ordinance 
authorizing installation of parking 
meters is not in conflict with provision 
in state constitution that roads shall 
be open to public without charge, or 
with statute providing that council of 
a municipality shall keep its streets 
open, in repair, and free from nuisance. 
Gen.Code § 3714; Const.Ohio art. 1, § 
19.—City of Columbus v. Ward, 31 N. 
E.2d 142, 65 Ohio App. 522. 


Okl. The statutory rule of road 
that vehicles approaching street inter- 
sections from right of other approach- 
ing vehicles have right of way super- 
sedes prior statutory provisions giving 
cities full power to control and regu- 
late streets therein and authorizing 
city council to regulate, prevent and 
punish driving of vehicles on city 
streets so far as right of way at street 
intersections is concerned, and city or- 
dinance seriously conflicting with such 
rule is void, unless reasonably within 
general powers delegated to cities by 
statute to enact ordinances for public 
safety. 11 Okl.St.Ann. §§ 642, 657, 660, 
672; 47 Okl.St.Ann. § 19h; 69 OkI.St. 
Ann. § 583, rule 7; OkI.St.Ann.Const. 
art. 18, §§ 2, 3, 7.—Constant v. Brown, 
114 P.2d 477, 

Wash. A city ordinance providing 
for automobile parking meters held 
not invalid as conflicting with provi- 
sions of Motor Vehicle Act as to park- 
ing of automobiles on city streets, in 
view of provisions therein reserving 
to municipalities power to impose ad- 


Mo.8t. 


ditional restrictions, not in conflict 
with statutory restrictions, on such 
parking. Rem.Rev.Stat. §§ 63860—2, 
6360—107.—Kimmel y. City of Spo- 


kane, 109 P.2d 1069. 


§ 

A city ordinance, giving east and 
west traffic throughout city right of 
way over north and south traffic, held 
void as in direct conflict with statu- 
tory rule of road that vehicles ap- 
proaching street intersections from 
right of other approaching vehicles 
shall have right of way. 69 Okl1.St. 
Ann. § 583, rule 7.—Constant vy. 
Brown, 114 P.2d 477. 


§ 48 

Cal.App. The provision of Vehicle 
Code requiring vehicles to be driven 
as close as practicable to right-hand 
curb or edge of roadway applies to 
any person driving on right-hand side 
of street, and was passed for benefit 
of person so traveling as well as for 
benefit of others rightfully on that 
side of street. Vehicle Code, § 525, St. 
1935, p. 181, as amended by St.1937, 
p. 619.—Christiansen y. Hollings, 112 
P.2d 723. 

Cal.App. The statute providing that 
no person shall ride on any portion 
of vehicle not designed or intended 
for use of passengers was primarily in- 
tended to prevent persons from hang- 
ing on the outside portions of vehicles. 


“highway as provided 


normally bi ected in the ordinary 
7 - operation of such vehicles or in event 


such vehicles were struck by other 
vehicles. Vehicle Code, § 596.5, St. 
620.—Albania v. Kovacevich, 


The statute prohibiting persons from 
riding on any portion of vehicle not 
designated or intended for passenger 
use was not intended for purpose of 
enabling or permitting passing vehi- 
cles to use the few inches of space that 
would be saved by complying there- 
with. Vehicle Code, § 596.5, St.1937, 
CAE Seon tat v. Kovacevich, 113 P. 
The purpose of statute regarding 
width of any vehicle or load thereof 
and statute providing for the display- 
ing of a light at extreme left side 
of a load whenever such load extends 


from left side of vehicle one foot or 
~ more from the left front hub cap is to 


restrict the width of loads to reason- 
able limits to the end that such loads 
shall not protrude over the center line 
of a road or over other traffic lanes 
in such a way as to interfere with oth- 
er vehicles which are in their proper 
place and are properly using the other 
portions of the road. Vehicle Code, §§ 
626(b), 694(a), St.1935, pp. 205, 228.— 
Albania v. Kovacevich, 113 P.2d 251. 

The statute providing that no per- 
son shall ride upon any portion of a 
vehicle not designed or intended for 
use of passengers but that such provi- 
sions should not apply to persons rid- 
ing within the vehicle bodies in space 
intended for merchandise does not re- 
quire all parts of body of person rid- 
ing in space intended for merchandise 
to be entirely within body of the vehi- 
cle. Vehicle Code, § 596.5, St.1937, e 
ne eee ac v. Kovacevich, 113 P.2d 

Colo. The purpose of statute relat- 
ing to motor and other vehicles was to 
prohibit vehicles that would be in- 
jurious to highways,. and covered im- 
plements of husbandry with tires 
having protuberances of any material, 
other than rubber projecting beyond 
tread on traction surface of the tire 
except those having protuberances 
which would not in the opinion of the 
state highway department injure the 
in one section 
notwithstanding provision in another 
section excepting implements of hus- 
bandry. ’35 C.S.A. c. 16, §§ 241(b), 
264(c).—People v. Rapini, 112 P.2d 
551, 107 Colo. 363, 134 A.L.R. 5465. 

Md. The purpose of statute govern- 
ing favored ways or boulevards is to 
permit vehicles thereon to move free- 
ly, thus accelerating the flow of traf- 
fic. Code 1939, art. 56, § 235.—Madge 
vy. Fabrizio, 20 A.2d 172, 

Mass. A rule of state Department 
of Public Works requiring traffic to 
stop at red light at intersection was 
binding on commander of army truck 
convoy and upon driver in convoy in 
absence of any inconsistent order 
which driver was bound to obey, and 
any inconsistent order by commander 
would be illegal. G.L.(Ter.Ed.) ¢c. 33, 
§ 58, as added by St.1939, ¢. 425.— 
Neu v. McCarthy, 33 N.H.2d 570, 309 
Mass. 17, 133 piek 1291. 
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D.C.1ll. To show that undue or un- 
reasonable preference or advantage 
had been given to shipper, or that any 
particular person had been subjected 
to any unjust prejudice or disad- 
vantage by reason of motor carriers’ 
treatment of such shipper, Interstate 
Commerce Commission was required to 
show not only that a preference, ad- 
yantage or discrimination had been 
given to that shipper, but also that 
the shipper was in the same class 
with other shippers who had not re- 
ceived the alleged preference, advan- 
tage or discrimination. Federal Motor 
Carrier Act 1985, § 201 et seq., 49 U. 
8.¢c.4. § 301 et seq.—Interstate Com- 
merce Commission v. Kraft Cheese 
Co., 38 F.Supp. 764. ‘ 

D.C.N.Y. The provision of Motor 
Carrier Act of 1935 authorizing Inter- 
state Commerce Commission to apply 


for 


y di 


a writ of injunction enforcing 
obedience to act affords full authority 
for Commission to institute suit and 
for federal District Court to exercise 
jurisdiction. Motor Carrier Act of 
1935, § 201 et seq., and § 222(b), 49 
U.S.C.A. § 301 et seq., and § 322(b). 
—Interstate Commerce Commission v. 
ia Bus Corporation, 38 F.Supp. 

Evidence that motor carrier trans- 
purted passengers on public highways 
etween designated points on Sundays 
and legal holidays without a certificate 
of public eonvenience and necessity 
issued by Interstate Commerce Com- 
mission authorizing such transporta- 
tion, and that carrier had not filed 
with Commission any tariff showing 
any rate or fare on which such pas- 
sengers were transported, established 
violations of Motor Carrier Act of 
1935, which would be enjoined upon 
application of commission. Motor Car- 
rier Act of 1935, § 201 et seq., and 
§§ 206(a), 217(a, d), 222(b), 49 U.S. 
G.A. § 301 et seq., and §§ 306(a), 317 
(a, d), 3822(b).—Interstate Commerce 
Commission v. Fordham Bus Corpora- 
tion, 38 F.Supp. 739. 

Fla. The statute was intended to 
regulate use of highways by motor ve- 
hicles for hire and in so doing limited 
business activities of such vehicles so 
that highways could be protected for 
benefit of the people. Acts 1931, ec. 
14764, § 1 et seg., and § 4.—Central 
Truck Lines v. Railroad Commission 
of Florida, 1 So.2d 470. 


Mo. The underlying purposes of 
Bus and Truck Act are to provide for 
preservation of highways, for safety 
and welfare of those who use them, 
and for reasonable compensation from 
those who use them for commercial 
purposes. Mo.St.Ann. §§ 5264-5280, 
pp. 6679-6695.—State ex rel. and to 
Use of Public Service Commission v. 
Blair, 146 S.W.2d 865. : 

N.J.Sup. In construing provisions of 
utility act relating to auto buses, re- 
gard must be had for attributes of 
bus system and respects in which bus 
system differs from older forms of 
passenger transportation for which util- 
ity act was originally framed. N.J.S. 
A. 48:4—1 et seq.—City of Bayonne 
vy. Board of Public Utility Com’rs, 19 
A.2d 809, 126 N.J.L. 396. : 

N.Y. The right of an omnibus cor- 
poration as a common carrier to estab- 
lish its lines within a state is depend- 
ent upon an interpretation of intention 
of Legislature as shown in statutes. 
Public Service Law, § 1 et seq.; Trans- 
portation Corporations Law, § 1 et seq. 
—Village of Bronxville v. Maltbie, 30 
N.B.2d 475, 284 N.Y. 206, reversing 
16 N.Y.S.2d 760, 258 App.Div. 1004, 


appeal denied 18 N.Y.S.2d 747, 259 
App.Div. 
N.Y.App.Div. The provision in Ve- 


hicle and Traffic Law that motor ve- 
hicles standing on street at night must 
display two lights in front and a red 
light in the rear is not applicable to 
bus in operation on highway at time 
of accident, notwithstanding that bus 
was momentarily at a standstill. Ve- 
hicle and Traffic Law, § 15, subd. 6.— 
Kerner y. Surface Transp. Corporation 
of New York, 28 N.Y.S.2d 126, 262 
App.Div. 89, reversing Kerner v. Sur- 
face Transp. Corporation, 2 N.Y.S.2d 
356, 166 Mise. 742. 


N.Y.Sup. Where nonresident part- 
nership, engaged in_ transportation 
business, filed in New York a designa- 
tion of person as agent upon whom 
service of process could be made, pur- 
suant to Federal Motor Carrier Act, a 
service of process upon designated 
person conferred jurisdiction over non- 
resident partnership upon New York 
courts, notwithstanding that method 
prescribed by federal act was not in- 
cluded in policy of state as expressed 


in its statutes governing service of 
process. Civil Practice Act, § 229, 
subd. 2; Motor Carrier Act 1935, § 
221(c), 49 U.S.C.A. § 321(c).—Schneir 
vy. Tishman, 27 N.Y.S.2d 728, 176 
Mise. 427. 


e mot rier operates 1 


ess on person designated as conferring 
jurisdiction of New York courts over — 
nonresident partnership. Vehicle a 
Traffic Law, § 52; Motor Carrier Act | 
1935, § 221(c), 49 U.S.C.A, § 321(c).— ~ 
Schneir vy. Tishman, 27 N.¥.S.2d 728, 
176 Mise. 427. ie 

Where nonresident partnership, 
gaged in_transportation business, file 


designated person would not defeat — 
jurisdiction of New York courts ove! 
nonresident partnership. Motor _ Car- 
rier- Act 1935,°§ 221(c), 49 U.S: 
321(c).—Schneir v. Tishman, 27 } 
§.2d 728, 176 Mise. 427. tn 


Wash. Revocation of motor t 
portation company’s certificate of 
venience and necessity not being 
sue at time of hearing on iner 
fares and repair of mechanical e 
ment by Department of Public Ser 
there was no necessity for placing 
allegation concerning revocation in t 
complaint for the hearing.—State 
rel. Northeast Transp. Co. vy. Abel, 
P.2d 522. iM 


§ 55 : 

Cal. Where a part only of opera- — 
tions of a common earrier is within a 
incorporated city, public interest — 
quires that entire operations of. carri 
be subject to regulation by State R 
road Commission, and in such cass ' 
portion of operations of carrier which © 
is within the city ceases to be strictly — 
a “municipal affair” and is affected — 
with a larger public interest. St.1 ; 
pp. 73, 74, §§ 2%(b), 50%; Const. 
art. 12, § 23.—Asbury Rapid Tran : 
System v. Railroad Commission, 114 % 
P.2d 573. oe 

Under statute giving Railroad Com- — 
mission exclusive jurisdiction over 
regulation of passenger stage corpora- 
tions not operating wholly within cor-- 
porate limits of a single city, jurisd 
tion of Commission extended to a 
arate intra-city passenger service 
forded by a carrier which also 
nished inter-city passenger service 
other lines owned by it. St.1927, 
73, 74, $§  214(b),” 5024-" Const 
12, § 23.—Asbury Rapid Transit 
B13 v. Railroad Commission, 114 

A separate classification of pas 
ger stage conel 


i 


rations conducting only intra-city op-_ 
erations, was not unreasonable, and — 
did not violate city’s constitutional - 
rights to exercise autonomous rule in ~ 
municipal affairs. St.1927, pp. 73, 74, 
§§ 2%4(b), 50%; Const. art. 12, § 23. 
—Asbury Rapid Transit System v. | 
Railroad Commission, 114 P.2d 573. 

The changes in the language of pro- 
vision of Public Utilities Act defining — 
a passenger stage corporation, when ~ 
considered in light of prior legislation, 
indicates legislative intent that juris- 
diction of State Railroad Commission 
shall extend over the intra-city opera- 
tions of a passenger stage corporation 
not operating wholly within corporate 
limits of a single city. St.1927, p. 
73, § 2%4(b).—Asbury Rapid Transit 
System vy. Railroad Commission, 114, 
Bead ovise 

Mich. A resolution of city council, 
approved by mayor, designating a 
route to be followed by motor busses, 
being special and administrative, was 
valid.—LincoIn Park Coach Co. vy. City 
of Detroit, 294 N.W. 149, 295 Mich. 
189. 

Special designation of streets, at 
request of intended user, if fixed by 


§ 55 


the city council and approved by the 
mayor, constitutes binding action upon 
the parties concerned.—Lincoln Park 
Coach Co. v. City of Detroit, 294 N.W. 
149, 295 Mich. 189. 

Mo.App. The provision in “bus and 
truck law” prohibiting cities from re- 
quiring any additional license from 

i motor carriers to which law applied, 
“4 would not preclude city of St. Louis, 
: acting under ordinance enacted pursu- 
ant to statute permitting cities to levy 

: license taxes on vehicles of resident 
owners, from imposing license fee on 
truck which was not subject to license 

_ fee under the ‘‘bus and truck law.” 


- Mo.St.Ann. §§ 5273, 7780, pp. 5228, 
---6691.—City of St. Louis v. Temples, 149 
~~ $.W.2d 888. 
y _ N.Y.Sup. The reasonableness of 
traffic regulations promulgated by the 
police commissioner of the city of New 
_ York under purported authority of the 
New York City Charter was to be test- 
ed in light of faet that commisssioner 
was a nonelected official, without prec- 
-edents to guide him, that the regula- 
tions were subject to change, that the 
! my commissioner might discriminate 
against property or busses and that 
lack of certainty in use of property 
involved therein would adversely af- 
, 646.— 


an § 56 
+ ail. Under statute authorizing the 
railroad commission to grant certifi- 
_ eates of public convenience and neces- 
sity to. passenger stage corporations 
notwithstanding provisions of any city 
- ordinance or permit and providing that 
a regulation of the commission shall 
prevail over any conflicting ordinance 
or permit, the legislature intended to 
yest in the commission exclusive juris- 
_ diction over the regulation of passen- 
) - ger stage corporations not operating 
wholly within the corporate limits of 


Tapas single city. _Gen.Laws 1937, Act 
6386, 50%; Const. art. 12, 23.— 
Bay Cities Transit Co. vy. City of Los 


_ Angeles, 108 P.2d 435, 16 Cal.2a 772, 
| prior opinion 102 P.2d 429. 


eity, relating to the regulation of mu- 
_ nicipal affairs, since the right of con- 
_ trol over street traffic is an exercise 
gee fa part of the sovereign power of the 
state. Const. art. 12, § 23—Bay Cities 
- Transit Co. v. City of, Los Angeles, 
108 P.2d 435, 16 Cal.2d 772, prior opin- 
— ion 102 P.2d 429. : 
a Though the regulation of traffic on 
a public street is of special interest to 
the people of, the municipality, it does 
not follow that such regulation is a 
, “municipal affair’, and if there is a 
doubt on question whether such regu- 
lation is a municipal affair, that doubt 
must be resolved in favor of the legis- 
lative authority of the. state—Bay 
Cities Transit Co. v. City of Los 
Angeles, 108 P.2d 435, 16 Cal.2d 772, 
a prior opinion 102 P.2d 429. 
ss The statutory provisions giving the 
railroad commission exclusive jurisdic- 
tion over the regulation of passenger 
stage corporations not operating whol- 
ly within the corporate limits of a 
single city constitute a general scheme 
for the regulation and control of mo- 
: tor vehicles on the public highways of 
‘ the state and supersede the authority 
" of Los Angeles under an ordinance to 
designate the route to be followed by 
such a corporation operating buses 
between fixed termini or over a regu- 
lar route not exclusively within the 
corporate limits of Los Angeles. Gen. 
Laws 1937, Act 6386, 88 24%, 50%; 
Const. art. 12, § 23.—Bay Cities Transit 
Co. y. City of Los Angeles, 108 P.2d 
435, 16 Cal.2d 772, prior opinion 102 
P.2d 429 


Iowa, Under its statutory authority 
to regulate motor carriers in all mat- 
ters affecting the relationship between 


" t eel re 
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such carriers and the shipping pub- 
lic, to inspect the manner of operation 
of carriers with regard to public safety 
and convenience, and to prescribe rea- 
sonable modes of operation to. promote 
the security, convenience, and accom- 
modation of the public, the Board of 
Railroad Commissioners has power to 
regulate motor freight terminals, Code 
1935, §§ 5105-a2, subd. 6, 5105-a3, 
5105-a4, 7874, 7875, 7877,—Sanford 
Mfg. Co. v. Western Mut. Fire Ins. Co., 
294 N.W. 406. 

Mo. The Public Service Commission 
has power in the first instance to de- 
cide all matters placed within the 
commission's jurisdiction by the Bus 
and Truck Act. Mo.St.Ann, § 5121 et 
seq., p. 6531 et seq.; §§ 5264-5280, pp. 
6679-6695.—State ex rel. and to Use of 
Public Service Commission v. Blair, 
146 S.W.2d 865. 

Where Bus and Truck Act clearly 
exempted some operations of local 
drayers from Public Service Commis- 
sion’s jurisdiction, and was fraught 
with serious ambiguity as to other 
operations, drayers were entitled to 
judgment of a court whether the com- 
mission had any jurisdiction over their 
business, as compared with situation 
where commission has exclusive power 
to determine fact questions in the first 
instance. Mo.St.Ann. § 5121 et seq., p. 
6531 et seq.; §§ 5234, 5264-5280, pp. 
6661, 6679-6695.—State ex rel. and to 
Use of Public Service Commission v. 
Blair, 146 S.W.2d 865. 

Where Public Service Commission 
had had no hearing and made no ree- 
ord which could be reviewed concern- 
ing its jurisdiction of carriers claim- 
ing exemption from Bus and ‘Truck 
Act, carriers may bring the question 
before court of the proper venue if in 
good faith and with clean hands, but 
claims of exemption must be based up- 
on substantial grounds. Mo.St.Ann. §§ 
5230, 5264-5280, pp. 6656, 6679-6695.— 
State ex rel. and to Use. of Public 
Service Commission vy. Blair, 146 S.W. 
2d 865. 

N.Y.Sup. The police commissioner of 
the city of New York in promulgating 
traffic regulations under purported au- 
thority of the New York City Charter 
must defer to opinion of the Court of 
Appeals regarding the legal import of 
a certificate of occupancy for use of 
buildings as bus terminals. New York 
City Charter, §§ 434, 435, 646.—Bus 
Depot Holding Corporation y, Valen- 
tine, 25 N.Y.S.2d 901. 


The police commissioner of the city 
of New York cannot in effect nullify 
certificates of occupancy for use-of 
buildings as bus terminals by adoption 
of traffic regulations which purport to 
limit bus operations, though continued 
use of such buildings might menace 
public health, since the certificate can- 
not thus be vacated by collateral means, 
but can be changed only in the definite 
manner prescribed by law. New York 
City Charter, §§ 434, 435, 646.—Bus 
Depot Holding Corporation y. Valen- 
tine, 25 N.Y.S.2d 901. 


The location of new bus terminals is 
not a matter exclusively for the police 
commissioner of the city of New York, 
but is a matter with which the board 
of estimate and other agencies are con- 
cerned. New York City Charter, §§ 434, 
435, 646.—Bus Depot Holding Corpo- 
ration v. Valentine, 25 N.Y.S.2d 901. 
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Fla. An order made by the Railroad 
Commission under statute regulating 
use of highways by motor vehicles for 
hire may be reviewed on certiorari, 
Acts 1931, c. 14764, § 1 et seq., and 
4; Comp.Gen.Laws Perm.Supp.1940, 
1335(1) et seq.—Central Truck Lines v. 
carer ce Commission of Florida, 1 So. 


§ 60 

Mo. The statute exempting trucks of 
14% ton capacity and less from Bus 
and Truck Law is not ambiguous, but 
gives Public Service Commission power 
to determine capacity of trucks for 
exemption purposes as a fact question, 
and hence circuit court had no juris- 
diction of declaratory judgment action 
by truckers to determine their rights 


v. Padberg, 145 S.W.2d 150. ; 

Though Public Service Commission 
may accept manufacturer’s rated load 
capacity in determining truck capacity 
for purposes of exemption from Bus 
and Truck Law, trucks rated as 1% ton 
eapacity by manufacturer are not ex- 
empt if commission chooses to make 
its own finding. Mo.St.Ann. §§ 5264- 
5280, pp. 6679-6695.—State ex rel. and 
to Use of Public Service Commission vy. 
Padberg. 145 S.W.2d 150. 

Mo. “Common carriers’’ 
by statute, engaged exclusively in in- 
tra urban business, and “contract haul- 
ers” exclusively engaged in intra urban 
or suburban transportation, need not 
operate over a definite regular route in 
order to claim exemption from Bus 
and Truck Act. Mo.St.Ann. §§ 5264- 
5280, pp. 6679-6695.—State ex rel. and 
to Use of Public Service Commission 
v. Blair, 146 S.W.2d 865. 

As used in proviso that Bus and 
Truck Act shall not apply to vehicles 
operating on regular routes within mu- 
nicipality and suburban property ad- 
jacent thereto, the term “regular 
routes” includes every portion of the 
municipality and suburban _ territory 
over which the carrier usually or ordi- 
narily provides transportation service. 
Mo.St.Ann. § 5264(b, c, g, h), p. 6679, 
—State ex rel. and to Use of Public 
Service Commission y, Blair, 146 S.W. 
2d 865. 

Drayers domiciled in city, and carry- 
ing on major portion of business or 
transportation system within the city, 
whose operations were wholly within 
the city, or wholly within city and 
suburban territory, or wholly within 
city and across state line into sub- 
urban territory in another state, were 
exempt from Bus and Truck Act. Mo. 
St.Ann. §§ 5264-5280, pp. 6679-6695.— 
State ex rel. and to Use of Public Serv- 
fil Commission vy. Blair, 146 S.W.2d 


The provision exempting from Bus 
and Truck Act vehicles operating on 
regular routes within municipal cor- 
poration and adjacent suburban ter- 
rvitory was intended to exempt. inter- 
state commerce operations, if major 
part of carrier’s system is located 
within a municipality in the state and 
operations do not extend beyond the 
suburban territory, and ‘‘suburban ter- 
ritory’” includes territory outside the 
state as well as within the state. Mo. 
St.Ann. §§ 5264-5280, pp. 6679-6695.— 
State ex rel. and to Use of Public 
Sone Commission y. Blair, 146 §S,W. 


Mont, The reference in title of act 
regulating motor carriers to motor car- 
riers engaged in transportation indi- 
cated intent to regulate only those car- 
riers engaged in business of transport- 
ing persons and property for hire and 
not to regulate those engaged in other 
businesses and using motor vehicles for 
delivering their own goods in course 
of such businesses. Rev.Codes 1935, §§ 
3847.1 to 3847.28.—Board of Railroad 
Com’rs vy. Gamble-Robinson Co., 111 
P.2d 306. 

Wholesale 
used their own trucks for delivering 
their merchandise to customers in out- 
lying cities and towns and which 
made no specific delivery charge, al- 
though for a time charges were made 
tending to cover in part expense occa- 
sioned by delivery service, were not 
subject to regulation under act regulat- 
ing motor carriers transporting per- 
sons and property for hire. Rey.Codes 
1935, §§ 3847.1 to 3847.28—Board of 
Railroad Com’rs v. Gamble-Robinson 
Co., 411 P.2d 306. { 

The legislature in defining a ‘motor 
carrier’, subject to regulation under 
act regulating motor carriers, as in- 
cluding every one operating motor ye- 


as defined 


hicles for transportation of persons or. 


property for hire, must have meant 
transportation of other 
property of others. Rev.Codes 1935, § 
3847.1(h).—Board of Railroad Com’rs 
v. Gamble-Robinson Co., 111 P.2d 306, 


grocery companies which 


persons and 
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r 
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Iowa. The delegation of authority 
to the Board of Railroad Commission- 
ers to enact rules and regulations gov- 
erning the operation of motor freight 
terminals, in order to promote the se- 
curity, convenience, and accommodation 
of the public, is not unconstitutional, 
since the state may, under its police 
powers, delegate to an administrative 
commission the power to regulate util- 


ities to the extent necessary to protect 
the public interest and the power to 


make administrative orders. Code 
1935, §§ 5105-a2, subd. 6, 5105-a3, 
5105-a4; Const. art. 3, 1.—Sanford 


Mfg. Co. v. Western Mut. Fire Ins. Co., 
294 N.W. 406. 

Minn. The Act of 1938, enacted pur- 
suant to the constitutional amendment 
and providing that motor vehicles own- 
ed by company paying gross earnings 
tax shall be taxed as are other motor 
vehicles, does not violate the “due 
process of law” and the ‘equal pro- 
tection of the law” clauses of the Fed- 
eral Constitution as applied to a rail- 
road express company which was re- 
quired to pay both a motor vehicle 
tax and a gross earnings tax. Mason’s 
Minn.St.1927, §§ 2261, 2672-2704, as 
amended. § 2268; Mason’s Minn.St. 
Supp.1940, § 2674-4; Const. art. 16, § 
3, as amended in 1932; U.S.C.A.Const. 
Amend. 14.—State ex rel. Railway Ex- 
press Agency y. Holm, 295 N.W. 297. 


Mo. The statute exempting motor 
earrier operators in municipal corpora- 
tion and suburban territory, construed 
as including territory outside the state 
in “suburban territory’, was constitu- 
tional though exemptizg some _ inter- 
state operators and taxing others, bas- 
ing distinction upon location of the 
major portion of carrier’s system. Mo. 
St.Ann. §§ 5264-5280, pp. 6679-6695; 
U.S.C.A.Const. Amend. 14.—State ex rel. 
and to Use of Public Service Com- 
mission y. Blair, 146 S.W.2d 865. 

N.Y.Sup. Provision in the New York 
City Charter authorizing the police 
commissioner to make rules and regu- 
lations for conduct of pedestrian and 
vehicular traffic does not authorize 
adoption of regulation limiting area 
within which busses other than fran- 
chise and charter busses may operate, 
designating routes and stops and fix- 
ing the maximum number of interstate 
and intrastate busses that may be op- 
erated on any highway or cross any 
sidewalk, in absence of showing that 
the regulation will be practical in op- 
eration and effective to relieve traffic 
congestion or will not result in dis- 
erimination, since the regulation is 
otherwise arbitrary and capricious.— 
Bus Depot Holding Corporation v. Val- 
entine. 25 N.Y.S.2d 901. 

N.C. In statute prohibiting county 
or municipality from imposing tax up- 
on use of motor vehicles exceeding $1 
per year, and in ordinance attempting 
to tax “business” of operating taxicabs, 
the “business” and “use”? were the same 
and ordinance was prohibited by the 


statute. Pub.Laws 1937, c. 407, §§ 51 
(ec), \61(a), 145; Priv.Laws 1907, ec. 
344, § 50(d); Priv.Laws 1925, c. 104, § 


2; C.S. § 2677.—Cox v. Brown, 11 S8.H. 
2a) 15255218" N.C. “850: 


Okl. If the charge made by statute 
imposing a charge for use of highways 
by motor carriers constitutes an exer- 
eise of the state’s. power to levy and 
collect taxes, the constitutional provi- 
sion that taxes shall be uniform upon 
the same class of subjects does not 
forbid adoption of a reasonable classi- 
fication to accomplish purpose of stat- 
ute. 47 Okl.St.Ann. § 161(b) (8), and 
§ 168, now repealed; OkI.St.Ann.Const, 
art. 10, § 5.—Walde v. Oklahoma Tax 
Commission 106 P.2d 821. 


The Legislature may classify motor 
carriers using highways and require 
payment of a graduated charge based 
upon such classification for mainte- 
nance and upkeep of highways and to 
bear cost of administration and _ en- 
forcement of regulatory laws, provided 
that the classification is reasonable and 
is based upon a difference which bears 
a reasonable relation to the act in re- 
spect to which the classification is 
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proposed. 47 Okl.St.Ann. § 161(b) (3), 
and § 168, now repealed.—Walde v. Ok 
lahoma Tax Commission, 106 P.2d 821. 

The statute imposing a charge for 
use of highways by motor carriers and 
providing for classifying carriers upon 
weight and mileage basis for purpose 
of calculating charge was not, when 
applied to an individual who used 
trucks to transport petroleum products 
to individual’s filling stations in dif- 
ferent counties and which trucks were 
classified as class C carriers under act. 
unconstitutional as ‘class legislation’ 
in violation of constitutional provision 
that taxes shall be uniform upon same 
class of subjects. 47 Okl.St.Ann. § 
161(b) (8), and § 168, now repealed; 
Ok1LSt.Ann.Const. art. 10, § 5.—Walde 
sy mpaeay Tax Commission, 106 P.2d 

Wash. Although record contained 
hearsay, speculation and conjecture, 
appellate court was not justified in 
holding that Department of Public 


Service acted unreasonably or unlaw-. 


fully in ordering motor transportation 
company upon a hearing to make 
changes and repairs in its equipment.— 
State ex rel. Northeast Transp. Co. v. 
Abel, 116 P.2d 522. 

Wis. The statutes prescribing a 
weight tax or mileage tax on operation 
of motor carriers is not unconstitution- 
al as “discriminatory”, notwithstanding 
distinction between passenger and 
freight vehicles, exemption according to 
weight, and exemption for vehicles car- 
rying agricultural products. St.1939, §§ 
194.17, 194.47 to 194.49.—State v. Aulik, 
294 N.W. 523. 

§ 64 


Mich. A city could not exclude motor 
bus company operating under permit of 
State Public Utilities Commission from 
use of streets by nondesignation of 
route over city streets or indirectly by 
arbitrary designation so unreasonable 
as to preclude proper use, but bus 
company could not select streets for 
user and, regardless of municipal ac- 
tion, seek judicial authorization, since 
a city has right to exercise reasonable 
control over traffic user of its streets 
to avoid dangerous congestion.—Lin- 
coln Park Coach Co. v. City of De- 
troit, 294 N.W. 149, 295 Mich. 189. 


§ 65 

Me. Provisions of city ordinance, 
prohibiting standing of taxicabs and 
public vehicles in one-way streets or 
streets subject to limited parking regu- 
lations, do not constitute abuse of “po- 
lice power”, vested in municipalities by 
statute, to make and enforce ordinances 
regulating vehicles in public streets. 
Rey.St.1930, c. 5, § 136, subd. 9.—Cen- 
tral Cab Co. vy. City of Portland, 16 A. 
2d 129. 

N.J.Sup. The board of public utility 
commissioners was without authority to 
compel 67 individual bus owners to 
unite in ConseR uC aS and maintaining 
a bus shelter to house patrons of 
various busses while waiting for trans- 
portation. N.S.J.A, 48:2-23, 48:4-1 et 
seq.—City of Bayonne v. Board of Pub- 
lic Utility Com’rs, 19 A.2d 809, 126 
N.J.L. 396. 
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Fla. The chief considerations for 
state railroad commission, in acting on 
application of trucking company, op- 
erating an overnight intrastate truck 
service between Jacksonville and Miami, 
and also operating over same route an 
interstate freight truck daytime serv- 
ice, for right to schedule for certain 
daylight deliveries on intrastate sched- 
ule, were conyenience and necessity of 
the public to be served, and use and 
safety of the highways.—Great South- 
ae Trucking Co. v. Douglas, 3 So.2d 
526. 


The provision in order of state rail- 
road commission, granting trucking 
company the right to a schedule for 
truck service leaving Jacksonville at 9 
P. M. and leaving Miami at 11 A. M. 
which provided that no service should 
be rendered by deliveries at points be- 
tween Miami and West Palm Beach by 
northbound trucks leaving Miami on 
the proposed 11 A. M. schedule, was 
within authority conferred upon com- 
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mission and would not be disturbed on 
certiorari, where it was not shown to 
have been made without appropriate 
procedure or an abuse of authority or 
in disregard of controlling provisions 
and principles of law.—Great Southern 
Trucking Co. vy. Douglas, 3 So.2d 526. 

The state railroad commission, in de- 
termining whether trucking company 
should be granted a right to render a 
new service, should consider effect of 
granting of right upon carriers en- 
gaged in such service, as well as pub- 
lic convenience and necessity, and its 
authority should be so exercised as to 
do justice to all directly interested par- 
ties. Acts 1931, c. 14764, §§ 3, 7, 8 et 
seq.—Great Southern Trucking Co. v. 
Douglas, 3 So.2d 526. 


8 70 

Motor carriers were not re- 
quired to specify in tariff, under 
which shipments were handled by 
them for a certain shipper, the insur- 
ance carried by them to protect them- 
selves against legal liability to such 
shipper for loss or damage to cargoes 
transported for that shipper. Federal 
Motor Carrier Act 1935, § 201 et seq., 
49 U.SC.A.. § 301 et seq.—Interstate 
Commerce Commissiou v. Kraft Cheese 
Co., 38 F.Supp. 764. 


Wash. Revocation of motor trans- 
portation company’s certificate of con- 
venience and necessity not being in is- 
sue at time of hearing on increased 
fares and repair of mechanical equip- 
ment by Department of Public Service, 
there was no necessity for placing an 
allegation concerning revocation in the 
complaint for the hearing.—State ex 
rel. Northeast Transp. Co. v. Abel, 116 
P.2d 622. 
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D.C.Okl. Under provision of Motor 
Carrier Act with respect to jurisdic- 
tion of District Court to restrain viola- 
tion thereof and enforce orders, ‘the 
venue of suit against motor carrier en- 
gaged in interstate commerce to re- 
strain violation of the act may proper- 
ly be laid in the federal District Court 
for any district where such motor car- 
rier operates, and such court would 
have jurisdiction of the subject matter 
of the suit. Motor Carrier Act of 1935, 
§ 201 et seq., and §§ 221(c), 222(b), 49 
U.S.C.A. § 301 et seq., and §§ 321(c), 
322(b).—Interstate Commerce Commis- 
he v. A. W. Stickle & Co., 36 F.Supp. 


The fact that venue of civil suit to 
restrain violation of Motor Carrier Act 
was properly placed in the federal Dis- 
trict Court in which suit was com- 
menced was not enough to confer ju- 
risdiction unless court also had ‘“juris- 
diction in personam’”’ of the defendant 
which would be obtained by voluntary 
appearance of defendant or by proper 
service of process at a place where of- 
ficer serving process has authority so 
to do. Motor Carrier Act of 1935, 
201 et seq., and §§ 221(c), 222(b), 4 
U.S.C.A. § 301 et seq., and §§ 321(c), 
322(b).—Interstate Commerce Commis- 
sion v. A. W. Stickle & Co,, 36 F. 
Supp. 782. 


Provisions of Motor Carrier Act of 
1935 providing for enforcement thereof 
and the issuance of process for that 
purpose authorized the sending of 
process out’ of a district through which 
the motor carrier, which was a resident 
of different district of same state, op- 
erated and in which suit was brought 
to be served upon either designated 
service agent of carrier or any agent of 
such carrier within the state. Jud.Code 
§ 51, 28 U.S.C.A. § 112; Motor Carrier 
Act of 1935, § 201 et seq. and §§ 221 
(ec), 222(b), 49 U.S.C.A. § 301 et seq., 
and §§ 321(c), 322(b).—Interstate Com- 
merce Commission v. A. W. Stickle & 
Co., 36 F.Supp. 782. 


Md. In suit to enjoin enforcement 
of Public Service Commission’s order 
refusing permits to operate city motor 
bus service, Court of Appeals, on ap- 
peal from decree sustaining demurrers 
to and dismissing amended bill of com- 
plaint, has uo power to substitute its 
judgment for that of commission, whose 
orders are prima fa¢ie correct. Code 


D.C.II1. 
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1939, art. 23, §§ 359, 415.—Hartman Vv. 
Weller, 19 A.2d 709. 

In suit to enjoin enforcement of 
Public Service Commission’s order de- 
nying complainants’ application for 
permit to operate city motor bus serv- 
ice, amended bill of complaint must 
clearly and satisfactorily allege facts 
showing that order was unreasonable 
to be good as against demurrer. Code 
1939, art. 28, §§ 359, 415.—Hartman v. 
Weller, 19 A.2d 709. 

In suit to enjoin enforcement of Pub- 
lic Service Commission’s order denying 
complainants’ application for permit to 
operate city motor bus service, amend- 
ed bill of complaint, merely alleging 
that both complainant and transit com- 
pany had applications before commis- 
sion to serve certain territory by motor 
bus lines and that commission denied 
permit to complainants, but granted 
one to transit company, though com- 
plainants’ witnesses honestly felt and 
testified that complainants should be 
was insufficient as 
against demurrer for failure to allege 
clearly and satisfactorily facts showing 
that commission’s action was_ unrea- 
sonable, arbitrary or unjust. Code 1939, 
art. 23, §§ 859, 415._Hartman v. Wel- 
ler, 19 A.2d 709. 


In suit to enjoin enforcement of Pub- 
lic Service Commission’s order denying 
complainants’ application for permit to 
opexate city motor bus_ service and 
granting protesting transit company’s 
application to extend its existing bus 
line, where no certified copy of com- 
mission’s rules, relied on to show ir- 
regularity in granting transit com- 
accompanied amended 
it was undis- 


bil) of complaint, and 


puted that interested parties were be- 


fore commission and had _ notice of 
transpiring, allegation in 
such bill that commission granted tran- 
sit company’s application, though no 
notice thereof was sent to parties in- 
volved as required by commission’s 
rules, was insufficient as against de- 


Teen vy. Weller, 19 A.2d 
709. 
Mo. A petition by local drayers 


made a case for injunction against in- 
terference with their business by Pub- 
lic Service Commission under Bus and 
Truck Act, without regard to the De- 
claratory Judgment Act, on ground of 
irreparable injury to carriers’ business 
and property, due to frequent arrests 
and prosecutions under erroneous con- 
struction of statute, and lack of ade- 
§§ 5264- 
5280, pp. 6679-6695; § 1097a et seq., 


' p. 1388.—State ex rel. and to Use of 


Public Service Commission v. Blair, 
146 S.W.2d 865. 

The circuit court did not exceed its 
jurisdiction in restraining Public 
Service Commission and state officers 
from arresting or causing arrest un- 
der Bus and Truck Law of carriers 
who were exempt from such law be- 
cause operating wholly within one 
city and its adjacent suburban terri- 
tory, or of their employees, and from 
interfering with their vehicles or busi- 
ness on the premise that operation in 
the city and suburban territory was in 
violation of law. Mo.St.Ann. §§ 5264- 
5280, pp. 6679-6695.—State ex rel. and 
to Use of Public Service Commission 
v. Blair, 146 S.W.2d 865. 

N.Y.Sup. Where operation of bus 
line was illegal because certificate of 
convenience and necessity issued by 
transit commission to bus company au- 
thorizing its operation had expired, 
city and its officials would not be re- 
illegal 
operation of buses on ground that it 
would cause great inconvenience to a 
vast number of people.—Clark y. City 
of New York, 28 N.Y.S.2d 110, 176 
Misc. 893, affirmed 28 N.Y.S.2d 182, 
262 App.Div. 855, reargument denied 29 
N.Y.S.2d 152, 262 App.Div. 871. 

Pa.Com.Pl. A truck operator who 
was the holder of a Certificate of Reg- 
istration issued by the Public Utility 
Commission covering certain operations 
which he had instituted prior to the 
enactment of the Public Service Com- 
pany Act of 19138, 66 P.S. § 1 et seq., 


amie lr oh «it~ 15 


¢ 7 eT) m 
a, PI eS 


MOTOR VEHICLES 


and who was also the holder of a Cer- 


tificate of Public Convenience granting 
certain additional rights, filed a_ Bill 
in equity to annul an order of the Pub- 
lic Utility Commission directing him to 
discontinue all operation not covered in 
his Certificates or be subject to penal- 
ties. The Bill averred that the plaintiff 
was entitled to broader rights than the 
Commission had granted in its order 
of registration, which had been affirmed 
by the Superior Court, and that the 
question of whether the Commission’s 
order violated § 1 of the 14th Amend- 
ment to the Constitution of the United 
States was not raised in the appeal to 
the Superior Court. The Commission’s 
answer raised preliminarily the ques- 
tions that the Bill shows on its face 
that the matter is res adjudicata, that 
the plaintiff has an adequate remedy 
at law under §§ 1006 and 1101 of the 
Public Utility Law, 66 P.S. §§ 1396, 
1431, which he has failed to pursue or 
exhaust, and that he has not come into 
equity with clean hands, because the 
Bill shows that he has continued to op- 
erate in violation of the orders of the 
Commission affirmed by the Superior 
Court. Held, that the Answer raising 
preliminary objections must be _sus- 
tained.—Bickley v. Pennsylvania Pub- 
lic Utility Commission, 50 Dauph. 259. 
Subsequent to the filing of the An- 
swer, plaintiff filed a paper called a 
“Joinder”’ which contains a number of 
signatures, and avers that the signers 
prefer to ship their goods by the plain- 
tiff’s express and join in the petition 
for an injunction. The shippers, how- 
ever, did not ask to be joined as par- 
ties, and the paper itself did not ask 
that they be made parties but only that 
“they do hereby join in the prayer of 
the petition.’”’ Held, that the petition 
to join additional parties must be re- 
fused.—Bickley v. Pennsylvania Public 
Utility Commission, 50 Dauph. 259. 
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Cal.App. The purpose of statute re- 
quiring dealers to register used motor 
vehicles brought from foreign state for 
sale or resale in California and to 
execute title bond was to protect pur- 
chasers of used or secondhand vehi- 
cles brought from other states against 
risk of failure of title due to fact that 
vehicle has been stolen or is subject 
to mortgage or contract in another 
state. St.1937, pp. 1978, 1979, sf sees 
Res Trading Co. v. Ingels, 110 P. 


Mo.App. The license fee exacted by 
ordinance providing that there shall 
be levied on all motor vehicles a li- 
cense fee for commercial vehicles hay- 
ing a capacity of less than two tons 
is not an “occupation tax’ but a “li- 
cense tax” on the vehicle. Mo.St.Ann. 
§ 7780, p. 5228.—City of St. Louis v. 
Temples, 149 S.W.2d 888. 

Neb. The act imposing equalization 
fees on vehicles propelled by motors 
burning fuel not subject to state motor 
vehicle tax laws is not equivalent of 
income tax levy, but fixes reasonable 
compensation for use of state’s high- 
ways by such vehicles. Laws 1939, ¢c. 
80.—Rocky Mountain Lines v. Cochran, 
299 NW. 596. 

Ohio. The annual license tax based 
on the operation of motor vehicles is an 
“excise tax’? and not a “property tax.’’ 
—State ex rel. Brunenkant vy. Wallace, 
30 N.H.2d 696, 137 Ohio St. 379. 

Ohio. The annual motor 
license tax is an “excise” 


vehicle 
and not a 


“property tax,’’ and therefore the stat-. 


ute imposing it is not affected by the 
section of the constitution requiring 
certain property to be taxed by uni- 
form rule according to value. Gen. 
Code, § 6295—1; Const.Ohio art. 12, § 
2.—State ex rel. Walls v. Wallace, 35 
N.B.2d 167, 138 Ohio St. 410. 

Ohio App. The registration fee of 
motor vehicles pursuant to statute is 
an “excise tax’. Gen.Code, § 6294-1.— 
Columbus & Southern Ohio Electric 
Co. v. West, 36 N.B.2d 1. 


§ 76 
_Mo. Missouri cannot grant permis- 
sion binding on another state for 


operations by motor carrier outside the 
state, but can refuse to tax for use of 


Missouri highway 
operates within ia 
1 


U.S.C.A.Const. Amend.— 5 
rel, and to Use of Public Service Com- 
mission v. Blair, 146 S.W.2d 865. 

Tex.Civ.App. The Motor Bus_ Act, 
which alone confers upon Railroad 
Commission authority to regulate mo- 
tor bus traffic, limits jurisdiction of 
commission in granting original cer- 
tificates of convenience and necessity 
to highways actually constructed and 
open to public traffic and not to pro- 
jected but unconstructed highways, 
there being nothing in act intimating 
that term “highway”, as used therein, 
refers other than to highways which 
have actually been constructed and are 
open to public use. Vernon’s Ann.Civ. 
St. arts, 911la, 6771.—Southwestern 
Greyhound Lines v. Railroad Commis- 
sion, 147 S.W.2d 318. 

The provision of Motor Bus Act, au- 
thorizing Railroad Commission to 
grant temporary certificates to meet 
“emergencies” and to make _ special 
rules to meet special conditions in dif- 
ferent localities and for such time as 
in its judgment may be deemed ex- 
pedient and best for public welfare, 
relates to situations which have sud- 
denly arisen, are temporary in char- 
acter, and urgent in immediate demand. 
Vernon’s Ann.Ciy.St. art. 9lla, § 7.— 
Southwestern Greyhound Lines v. Rail- 
road Commission, 147 S.W.2d 318. 

While, within general purposes of 
Motor Bus Act, Railroad Commission is 
given broad administrative powers, 
there is no purpose in act to provide 
by certificates of convenience and nec- 
essity for transportation over nonex- 
istent highways, large portions of 
which have not even _ progressed to 
stage of an established survey route, 
and no right of way for which has 
been acquired or provided for. Ver- 
non’s Ann.Civ.St. art. 911a.—South- 
western Greyhound Lines y. Railroad 
Commission, 147 S.W.2d 318. 

Under Motor Bus Act, the power of 
Railroad Commission to deal with 
merely projected highways cannot be 
inferred unless such power is essential 
to proper exercise of delegated func- 
tions, and foresight which commission 
may employ in exercising jurisdiction 
is a practical, reasonable one, and re- 
lates to situations which in all reason- 
able probability will arise in connec- 
tion with existing highways, and not 
with those which are merely projected. 
Vernon’s Ann.Civ.St. art. 91la.—South- 
western Greyhound Lines y. Railroad 
Commission, 147 S.W.2d 318. 


§ 77 

Fla. The subsection of the charter 
of the town of Macclenny giving the 
town power by ordinance to license, 
tax and regulate automobiles, authoriz- 
ed an ordinance requiring all persons 
who lived or conducted business in the 
town to secure a permit from the town 
to operate any motor vehicle on its 
streets. Sp.Acts 1939, ec. 19958, art. 
2, § 1, subd. 14.—Tomlinson vy. State 
ex pael, Gilbert, 197 So. 521, 143 Fla. 

The subsections of the charter of the 
town of Macclenny giving the town 
power by ordinance to make rules to se- 
cure the general health of the inhabi- 
tants, and to prevent and remove nui- 
sances, etc., authorized the town to 
enact an ordinance requiring all persons 
who lived or conducted business in the 
town to secure a permit from the town 
to operate any motor vehicle on its 
streets. Sp.Acts 1939, c. 19953, art. 2, 
§ 1, subds. 6, 42—Tomlinson v. State 
ees Gilbert, 197 So. 521, 143 Ma. 


The subsections of the town of Maec- 
lenny’s charter giving the town power 
by ordinance to levy and collect taxes 
on all property, privileges, and pro- 
fessions taxable by law for state pur- 
poses, and to license, tax and regulate 
all privileges taxable by the state, with- 
out regard to the amount of state li- 
eense tax, and without regard to 
whether the state should license them 
or not, authorized the town to pass an 
ordinance requiring all persons who 
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lived or conducted business therein to 
secure a permit from the town to op- 
erate any motor vehicle on its streets. 
Sp.Acts 1939, c. 19953, art. 2, § 1, 
subds. 1, 13.—Tomlinson v. State ex 
rel. Gilbert, 197 So. 521, 143 Fla. 895. 

N.J.Sup. An ordinance vesting in lo- 
cal administrative officers an uncon- 
trolled discretionary authority to grant 
or refuse a license to the owners and 
drivers of vehicles commonly known as 
““wreckers,” would contravene funda- 
mental law.—Librizzi v. Plunkett, 16 A. 
2d 280. x 

N.Y.Sup. The exclusive power to 
regulate the licensing of motor vehi- 
cles and to regulate their use of the 
public highways rests with the state 
and the city cannot legislate on this 
subject. Vehicle and Traffic Law, §§ 
10, 54.—Sperling v. Valentine, 28 N.Y. 
$.2d 788, 176 Mise. 826. 

Where a bona fide regulation of an 
occupation by city is concerned, a 
‘license may be required even though 
the nature of the occupation implies 
the use of streets by a motor vehicle. 
Vehicle and Traffic Law, §§ 10, 54.— 
Sperling v. Valentine, 28 N.Y.S.2d 788. 
176 Misc. 826. 

N.Y.Mag.Ct. A city does not have 
the right to enact ordinances requir- 
ing license or permits to use public 
streets, no matter whether the city 
calls such regulation a tax or vehicle 
license, since it may not do by indi- 
rection what it may not do directly. 
Vehicle and Traffic Law, §§ 10, 54.— 
People v. Marcello, 25 N.Y.S.2d 533. 

Pa.Com.Pl. A borough is without 
authority to enact an ordinance impos- 
ing a license fee for the operation of 
motor vehicles used as common Car- 
riers upon its streets——Harrisburg Rys. 
Co. v. MeNair, 50 Dauph. 166. 
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Ky. Portion of statute relating to 
registration with county clerks of mo- 
tor vehicles used by common carriers 
for transportation of passengers. be- 
tween fixed termini was repealed by 
subsequent conflicting statutes, not- 
withstanding absence of specific re- 
peal. Ky.St. § 2739g-2a et sea.; § 
2739j-28.—Furste v. Dixie Traction Co., 
150 S.W.2d 913, 286 Ky. 336. : 

Neb. The act imposing equalization 
fees on vehicles propelled by motors 
burning fuel not subject to state motor 
vehicle tax laws is valid. Laws 1939, 
e. 80:—Rocky Mountain Lines v. Coch- 
ran, 299 N.W. 596. 

N.C. The tax statute providing that 
no county or municipality shall levy 
license or privilege tax upon use of 
motor vehicle, exceeding $1 per year, 
and repealing all conflicting laws, and 
clauses of laws, operated to deprive city 
of Concord of its power under prior 
private acts to license taxicabs. Pub. 
Laws 1937, c. 407, §§ 51(c), 61(a), 145; 
Priv.Laws 1907, c. 344, § 50(d); Priv. 
Laws 1925, ec. 104, § 2; C.S. § 2677.— 
in v. Brown, 11 S8.H.2d 152, 218 N.C. 
350. 
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U.S.Cal. The California statute re- 
quiring every transportation agent to 
procure a license from the State Rail- 
road Commission, to pay a license fee 
of $1, and to file a bond in the sum of 
$1,000, is not a “revenue measure,” nor 
does it discriminate against interstate 
commerce, where it applies alike to 
transportation agents who negotiate for 
transportation intrastate as well as in- 
terstate. St.Cal.1933, pp. 1013, 1014, 
1016, §§ 6, 8, 16; St.Cal.1935, p. 1834, 

MavaiWss:C.A-Const.jart.o1,1§ 8, cl: 
3.—People of State of California vy. 
Thompson, 61 §.Ct. 930, 313 U.S. 109, 
85 L.Ed. —. 

Cal. Where city levied ad valorem 
taxes on all property including taxi- 
eabs and trucks, an ordinance pur- 
porting to impose a license tax on 
trucks and taxicabs based entirely on 
number and type of trucks or cabs 
owned without reference to use or 
operation thereof, imposed a “prop- 
erty tax’? and was void as providing 
for ‘double taxation” of the trucks 
and cabs. Pol.Code, § 3607; Const. 
art. 13, § 1—Flynn y. City and Coun- 
ty of San Francisco, 115 P.2d 3. 
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Fla. An ordinance of the town of 
Macclenny requiring all persons who 
lived or conducted business therein to 
secure a permit from the town to oper- 
ate any motor vehicle on its streets 
was validated by a subsequently en- 
acted charter authorizing such an ordi- 
nance. Sp.Acts 1939, c. 19953.—Tom- 
linson v. State ex rel. Gilbert, 197 So. 
521, 143 Pla. 895. 

Iowa. The State Commerce Commis- 
sion, in determining application for 
certificate of convenience and neces- 
sity to operate as motor carrier of 
freight, was exercising an ‘“adminis- 
trative’ and “legislative function’, as 
distinguished from a “judicial” or 
“quasi-judicial function’, and _ there- 
fore Legislature was not required to 
prescribe rules for determination of 
such question confined within strict 
limits of those applicable to a judi- 
cial inquiry. Code 1939, §§ 5100.06, 
5100.07, 5100.18, 5100.15 to 5100.17; 
Const. art. 1, § 9; art. 3, § 1.—Bur- 
lington Transp. Co. v. Iowa State Com- 
merce Commission, 298 N.W. 631, 230 
Iowa 570. 

Ky. An ordinance prohibiting the 
use of sound trucks except where li- 
eense is received from the police de- 
partment was not invalid as discrimina- 
tory and exclusively aimed at one par- 
ty, where ordinance was essentially a 
general one, affected all persons alike, 
and possessed none of features of speci- 
fic personal application. Ky.St. §§ 2742 
2783, 2832 et seq.—Maupin vy. City of 
poptsvalle, 144 S.W.2d 287, 284 Ky. 

An ordinance of city of Louisville 

prohibiting the operation of sound 
trucks except where license is received 
from police department was valid pro- 
vided it contained no provision render- 
ing it vicious and provided that noise 
sought to be suppressed was such as to 
bring it within regulatory authority of 
city under its possessed ‘‘police power.” 
Ky.St. §§ 2742, 27838, 2832 et seq.— 
Maupin v. City of Louisville, 144 S.W. 
2d 237, 284 Ky. 195. 
- Ky. A $5 license tax on persons 
operating automobiles in second-class 
city including nonresidents using au- 
tomobile as means of conveyance to 
and from work in city, as applied to 
a nonresident who used automobile in 
going to and returning from work in 
city approximately 4 days each week, 
was a valid exercise of the “police 
power” and not a tax on nonresident’s 
automobile, which had no taxing situs 
within the city, but was merely a tax 
imposed for the privilege of using the 
city streets.—Johnson vy. City of Padu- 
eah, 147 S.W.2d 721, 285 Ky. 294. 

Where ordinance imposed $5 license 
tax on persons operating automobiles 
within second-class city, including non- 
residents using automobiles as means 
of conveyance to and from work in 
city, classification of nonresidents to be 
included with residents of the city for 
purpose of the tax is not unreasonable, 
discriminatory or lacking in uniform- 
ity, since nonresidents taxed, by park- 
ing and driving in city, aggravate com- 
plicated traffic conditions and_ receive 
benefits of police protection.—Johnson 
v. City of Paducah, 147 S.W.2d. 721, 
285 Ky. 294. 

Ky. An ordinance of a fourth class 
city imposing annual license tax of $5 
on each automobile used by nonresi- 
dents of the city regularly eimployed 
in the. city, where such tax was not 
imposed on_ residents of city, was 
violative of the “equal protection of the 
law” clause of the Federal Constitu- 
tion and the provisions of the Ken- 
tucky Constitution requiring uniform- 
ity in taxation on ground that the or- 
dinance was based on Classification 
which was arbitrary and unreasonable, 
U.S.C.A.Const. Amend. 14; Const.Ky. 
§ 171.—Davis v. Pelfrey, 147 S.W.2d 
723, 285 Ky. 298. 

Neb. The state’s assessments on mo- 
tor vehicle carrier’s units propelled by 
Diesel motors under act imposing equ- 
alization fees on vehicles propelled by 
motors burning fuel not subject to 
state’s motor vehicle tax laws are not 
jllegal because different in form and 
manner from those imposed on such 
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carrier’s gasoline propelled units or 
because state imposes other taxes on 
same carrier for use of highways, in 
absence of showing that aggregate 
charge is unreasonable. Laws 1939, ec. 
80.—Rocky Mountain Lines y. Cochran, 
299 N.W. 596. 

A flat excise fee of $400 per annum, 
exacted for use of state highways by 
10-ton truck propelled by Diesel motor 
under statute imposing equalization 
fees on vehicles propelled by motors 
burning fuel not subject to state motor 


vehicle tax laws, held neither.excessive - 


nor discriminatory on basis of com- 
parison with taxes on gasoline con- 
sumed by other trucks of same capac- 
ity. Laws 1939, c. 80; Const. art. 8, § 
1.—Rocky Mountain Lines y. Cochran, 
299 N.W. 596. 

A tax imposed on motor vehicle car- 
rier’s trucks propelled by Diesel motors 
under act imposing equalization fees 
on vehicles propelled by motors burn- 
ing fuel not subject to state motor ve- 
hicle tax\laws cannot be deemed exces- 
Sive nor discriminatory because it is 
in form of flat rate per annum payable 
quarterly, as such tax is for highway 
facilities furnished by state and rea- 
sonable value thereof is determined 
largely by nature and original cost of 
construction of highways, plus expendi- 
tures required to maintain them, not 
by nature of carrier’s business or prof- 
its derived therefrom. Laws 1939, e. 
80.—Rocky Mountain Lines v. Cochran, 
299 N.W. 596. 

N.J.Sup. An ordinance requiring a 
wrecker owner’s license and a wrecker 
operator’s license was not “ultra vires” 
the municipality but was a proper ex- 
ercise of the police power. N.J.S.A. 
39 :3-4 et seq., 39:3-42, 39:4-2, 39:4-8, 
40:48-1, 40:48-2.—Librizzi vy. Plunkett, 
16 A.2d 280. 

Ohio. The statute excluding from 
the meaning of the term “motor ve- 
hicles’”, which are subject to annual 
license tax, any vehicle propelled or 
drawn by power collected from over- 
head trolley wires, does not contra- 
vene the ‘equal protection of law’ 
clauses of the State or Federal Con- 
stitutions. Const. art. 1, § 2; Gen. 
Code, § 6290; U.S.C.A. Amend. 14,— 
State ex rel. Brunenkant y. Wallace, 
30 N.E.2d 696, 137 Ohio St. 379. 


Ohio. The annual motor _ vehicle 
license tax is an “excise” and not a 
property tax,” and therefore the stat- 
ute imposing it is not affected by 
the section of the constitution requir- 
ing certain property to be taxed by 
uniform rule according to value. Gen. 
Code, § 6295—1; Const.Ohio art. 12 
§ 2.—State ex rel. Walls v. Wallace, 35 
N.E.2d 167, 138 Ohio St. 410. 


§ 81 

Ariz. A license tax imposed by con- 
stitutional amendment on vehicles reg- 
istered for operation on the highways 
in Arizona in lieu of all ad valorem 
property taxes is not violative of 
the federal constitutional provision re- 
quiring “equal protection of the laws,’ 
since motor vehicles are property of 
such special class that they may be 
treated for taxation in a different 
manner from any _ other’ property. 
Const.Ariz. art. 9, § 11, as amended in 
1940; U.S.C.A.Const. Amend. 14.—Me- 
Ahren v. Bradshaw, 113 P.2d 932. 

Ohio. The statute imposing an an- 
nual motor vehicle license tax, but ex- 
empting school busses, however owned, 
from payment of the license tax, does 
not violate the ‘equal protection of 
law” clauses of the state and federal 
constitutions. Gen.Code, § 6295—1; 
Const.Ohio art. 1, § 2; U.S.C.A.Const. 
Amend. 14, § 1.—State ex rel. Walls v. 
pope 35 N.H.2d 167, 138' Ohio St. 

10. 

Tenn. An ordinance of the City of 
Chattanooga requiring owner and oper- 
ator of taxicab to file either an in- 
demnity bond or a liability insurance 
policy was not unreasonable and 
“discriminatory” as to taxicab owners 
and operators, notwithstanding that 
ordinance provided that amount of 
bond should be $10,000 and that the 
policy should be conditioned to pay a 
limit of $5,000 for injury to one per- 


§ 88 


son or $10,000 for injury to two per- 
sons in one accident and $1,000 for 
property damage, since both require- 
ment for bond and provision for in- 
surance in the alternative were ap- 
plicable alike to all persons operating 
taxicabs. Priv.Acts 1929, ¢. 652, § 3. 
—Steil v. City of Chattanooga, 152 8, 
W.2d 624, 177 Tenn. 670. 

§ 83 - 
Ii.App. An ordinance regulating ve- 
hicles carrying foodstuffs and prescrib- 
ing license fee was applicable to bot- 
_ tling company distributing beverage in 
eases containing sterilized and hermeti- 
cally sealed glass bottles from clean 
: sanitary trucks, notwithstanding that 
exaction of license fee by each of many 
“municipalities in metropolitan district 
of Chicago would create a serious situ- 
ation for bottling company.—City of 
Park Ridge v. Kussy, 30 N.H.2d 189. 

807 Il.App. 324. ; 
 N.J.Sup. An ordinance investing lo- 
eal director of public safety with pow- 
er to issue or refuse a license to owners 


licensing of 

owners and drivers of “wreckers” re- 
- quired that applicant certify whether 
he had ever been convicted of a felony 
or misdemeanor or a violation of the 
ordinance, but did not lay down a defi- 
nite disqualification in event of prior 
- commission of crime, denial of applica- 


-_ eriminal record was arbitrary. U.S.C.A. 
: Const. Amend. 14.—Librizzi v. Plunkett, 
16 A.2d 280. 

Ohio. Under statute defining a ‘“mo- 
tor vehicle’ as any vehicle propelled or 
drawn by power other than muscular 

- -power or power collected from over- 
head electric trolley wires, and statute 
providing an annual license tax on the 
operation of motor vehicles on the pub- 
lic roads or highways of the state, 
trackless electric trolley busses are ex- 
- empt from the annual license tax. Gen. 
Code, §§ 6290, 6291.—State ex rel. 
Brunenkant yv. Wallace, 30 N.H.2d 696. 
187 Ohio St. 379. 

. OK. Scrapers designed for excavat- 
ing and removing dirt in construction 
and maintenance of highways, and not 
designed for use nor used for trans- 
portation of persons or commodities on 
the highways, did not require payment 
of vehicle license tax under statutes 
--~providing for the levy of a vehicle li- 
- cense tax on certain ‘vehicles’ therein 
described, for the purpose of reimburs- 
ing the state for the use of the highn- 
ways. 47 OklI.St.Ann. § 19 et sey.— 
“Keck y. Oklahoma Tax Commission, 
108 P.2d 162. 

ss» Tex.Cr.App. The motor registration 
 gtatute applies only to such vehicles as 
are required to be registered under the 
; laws of the  state-—Montgomery Vv. 
State, 143 S.W.2d 9465, 


§ 84 
In view of legislative history, 
imposed by constitutional 
amendment on vehicles registered for 
operation upon the highways, which 
_ tax is in lieu of all ad valorem prop- 
erty taxes on any vehicle subject to 
such tax, and which is calculated and 
determined by the value of the vehicle, 
is a “license tax’ or “privilege tax’’ 
for the right to use the public roads 
and not an “ad valorem tax,” and 
hence the exemptions from ad valorem 
taxes provided for by the Constitution 
for persons in United States military 
service do not apply thereto. Const. 
Ariz. art. 9, § 2; § 11, as amended in 
oleae vy. Bradshaw, 113 P,2d 


ee canis, 
: the tax 


§ 86 

Mass. An automobile owner need 
not have a permanent residence or 
domicile in Massachusetts in order to 
have legal registration of automobile 
in Massachusetts. G.L.(Ter.Hd.) ec. 90, 

2.—Russell v. Holland, 34 N.H.2d 
668, 309 Mass. 187. 

Where plaintiff suing for damages 
to her automobile had home in New 
Hampshire but had furnished room in 

f 


tion on ground that applicant had a. 


Satin 


MOTOR VEHICLES 
son’s home which she occupied when 
visiting son in Massachusetts three 
or four times each year for substantial 
periods of time, the propriety of plain- 
tiff’s registration of her automobile in 
Massachusetts did not depend on the 
place of her legal residence. G.L.(Ter. 
Ed.) c. 90, § 1.—Russell v. Holland, 34 
N.E.2d 668, 309 Mass. 187. 

Mo.App. “Residing in such munici- 
palities” within statute providing that 
municipalities may by ordinance levy 
and collect license taxes from motor 
vehicle owners and dealers “residing 
in such municipalities’ applies to any 
owner whose truck was regularly en- 
gaged in business in such municipality 
though the owner for purpose of vot- 
ing or paying taxes or other reason 
has established a domicile elsewhere. 
Mo.St.Ann. § 7780, p. 5228.—City of St. 
Louis v. Temples, 149 S.W.2d 888. - 

Corporation with principal office at 
Sikeston, Missouri, and a branch of- 
fice in the city of St. Louis was lia- 
ble under St. Louis ordinance levying 
license fee on commercial vehicles, for 
nonpayment of fee on truck used ex- 
clusively in the city of St. Louis for 
transporting freight, notwithstanding 
statutory provision that municipalities 
may levy license taxes on motor ve- 
hicles only against owners “‘residing in 
such municipalities’, since the statute 
is intended to subject the vehicle to 
license tax in the city in which it is 
usually kept and operated and for 
purpose of the license the corporation 
resided in the city of St. Louis. Mo. 
St.Ann. § 7780, p. 5228.—City of St. 
Louis v, Temples, 149 S.W.2d 888. 


§ 92 

Mass. The registration of an auto- 
mobile is not invalidated by every in- 
accuracy or omission, especially by 
one in respect to requirements not ex- 
pressly set forth in the statute requir- 
ing an automobile to be registered in 
the name of the owner. G.L.(Ter.Ed.) 
ec. 90, § 2, as amended.—Dunn_ vy, 
Merrill, 34 N.H.2d 498, 309 Mass. 174. 


§ 97 
Mass. An automobile owned by a 
partnership must be registered in the 
name of the partnership or in a name 
by which the partnership is known. @G. 
L.(Ter.Ed) ¢c. 90, § 2, as amended.— 
Dunn v. Merrill, 34 N.E.2d 498, 309 
Mass. 174. 
§ 103 


Mo.App. Missouri trucking corpora- 
tion had right to conduct its busi- 


ness anywhere in the state, subject 
to compliance with local laws. Mo.St. 
Ann. § 7780, p. 5228,—City of St. 


Louis v. Temples, 149 S.W.2d 888. 
104 


§ 

D.C.Mo. An interstate motor carrier 
must pay for his use of the highways 
of a state.—Crouch Transp. System v. 
Hargus, 35 F.Supp. 148. 

Pa.Super. Since a firm engaged in 
transporting trucks and automobiles, 
which held itself out as a public con- 
veyance, was required to secure a per- 
mit from the Interstate Commerce Com- 
mission or the state public service 
commission, a driver who owned his 
own convoy truck, which he operated 
in connection , with firm’s business, 
could not lawfully transport vehicles 
in his own name without a permit but 
could only use his equipment for the 
firm which had such permit.—Myers y. 
Maurer & Myers, 19 A.2d 579, 144 Pa. 
Super. 385. 


§ 108 

Ohio. The Public Utilities Commis- 
sion had no jurisdiction to require mo- 
tor transportation company operating 
between three municipalities, one of 
which was contiguous to other two, 
with consent of municipalities, to se- 
eure certificate of public convenience 
and necessity. _Gen.Code, 614-84,— 
Cleveland Co. v. Publie Utilities 
Commission of Ohio, 28 N.H.2d 6338, 
137 Ohio St. 302. 

Pa.Super. If an applicant was a 
common carrier acting without a cer- 
tificate of publie convenience on_ the 
effective day of the Publie Utility Law, 
he is not entitled to a contract carrier 
permit under the “Grandfather Clause” 
of Public Utility Law. 66 P.S. §§ 1304 


ale . Pat aot: Secs 


1305.—Spackman vy. Pennsylvania 


(a) 
Public Utility Commission, 14 A.2d 
839, 141 Pa.Super. 164. 

The purpose of “Grandfather Clause” 
of Public Utility Law requiring con- 
tract carriers to secure permits from 
Publie Utility Commission, which pro- 
vided for granting of contract carrier 
permits to those engaged as a bona 
fide contract carrier on June 1, 1937, 
was to protect right of existing con- 
tract carriers so that they could con- 
tinue business in which they were en- 
gaged June 1, 1937, without necessity 
of establishing their fitness and ability 
to perform proposed service in public 
interest. 66 P.S. § 1304(a).—Spack- 
man v. Pennsylvania Publie Utility 
Fopuuasiog, 14 A.2d 839, 141 Pa.Super. 


There is the prerequisite to securing 
a contract carrier permit under “Grand- 
father Clause” of Public Utility Law 
that applicant must have been a bona 
fide contract carrier on June 1, 1937, 
which was date applicant’s right to 
certificate was to be determined, that 
is, he must have been engaged as such 
in good faith, without any deceit or 
fraud, over a route in a territory for 
which application is made. 66 P.S. § 


1304(a).—Spackman yv. Pennsylvania 


Publie Utility Commission, 14 A.2d 
839, 141 PASO Pee: 164. 

Whether methods of operation of ap- 
plicant for contract carrier permit un- 
der “Grandfather Clause’ of Public 
Utility Law brought her within cate- 
gory of a contract carrier on June 1, 
1937, which was date applicant’s right 
to certificate was to be determined, 
was a question of fact for determina- 
tion by Public Utility Commission, 66 
P.S. § 1304(a).—Spackman v. Penn- 
sylvania Public Utility Commission, 
14 A.2d 839, 141 Pa.Super. 164. 

The reduction in number of shippers 
served by applicant for contract car- 
rier permit under “Grandfather Clause” 
of Public Utility Law does not neces- 
sarily entitle applicant to a certificate, 
especially where decrease in number of 
contracts was not accomplished until 
some months after June 1, 1937, which 
was date applicant’s right to certiti- 
eate was to be determined. 66 P.S. § 
1304(a).—Snackman vy. Pennsylvania 
Public Utility Commission, 14 A.2d 
839, 141 Pa.Super. 164. 


§ 112 
See Charles A. Pender, Ltd., In re 
[1940] 3 Dom.L.R. 39. 


§ 121 
Ark. Evidence that city of Newport 
had convenient transportation service, 
that railroad operated daily five trains 
between Newport and Little Rock, some 
of which stopped at intermediate points, 
and that bus company operated daily 
three busses each way between the 
cities, all of which stonped at inter- 
mediate points, showed that no “neces- 
sity’’ existed for additional passenger 
service, and hence order grantin 
tificate of convenience and necessity to 
operate other busses between the cities 
was unauthorized. Pope’s Dig. § 2023 
et seq.—Missouri Pac. R. Co. vy. Wil- 

liams, 148 S.W.2d 644. 
That service rendered by railroad and 
bus line was not convenient to all per- 


sons along route between two cities. 


was not a “necessity” within meaning 
of statute authorizing issuance of cer- 
tificate of convenience and necessity for 
pean of vehicles for transportation 
of passengers and goods, which statute 


must be construed in its practical ap-— 


plication to such service. Pope’s Dig, 
2023 et seq.—Missouri’ Pac, Pr. Gor a 
Williams, 148 S.W.2d 644. 

Fla. In passing on application for 
certificate of convenience to private con: 
tract motor carriers, Railroad Commis- 
sion may not consider transportation 
needs of any particular community be- 
cause statute, which alone controls, 
conferred no such authority. Acts 
1931, c. 14764, § 1 et seq., and § 4.— 
Central Truck Lines v, Railroad Com- 
mission of Florida, 1 So.2d 470. 

Order granting certificate of conveni- 
ence to private contract motor carrier 
of packing house products out of Tam- 
pa notwithstanding existing ample fa- 


cer=: 


es 
ey 


h uck — es, 
ymmissi¢ Florida, 1 So.2d 470. 
Iowa. The provision of statute that 
State Commerce Commission, in deter- 
mining application for certificate of 
convenience and necessity, may hear 
testimony to aid it in determining 
propriety of granting application, did 
not mean that commission was re- 
quired to hear testimony and decide 
question solely from such_ testimony, 
and therefore commission did not act 
illegally in considering facts and in- 
formation obtained from other sources. 
Code 1989, § 5100.17.—Burlington 
Transp. Co. v. Iowa State Commerce 
igen 298 N.W. 631, 230 Iowa 


70. 
The State Commerce Commission, in 
making its decision on application for 
certificate of convenience and _ neces- 
sity to operate as motor carrier of 
freight, by stating that the one ‘“‘equit- 
ahle” conclusion that could be reached 
was that proposed service would pro- 
mote public convenience and _  neces- 
sity, used word “equitable” as mean- 
ing fair and just, and not in its tech- 
nical legal meaning, and, in so doing, 
commission did not exceed its powers. 
Code 1939, §§ 5100.06, 5100.67, 5100.13, 
5100.15 to 5100.17.—Burlington Transp. 
Co. v. Iowa State Commerce Commis- 

sion, 298 N.W. 631, 230 Iowa 570. 
Evidence supported decision of State 
Commerce Commission that proposed 
service of applicant for certificate of 
convenience and necessity to operate 
as motor carrier of freight along 
routes paralleling rail linés of appli- 
cant would promote public convenience 
and necessity, and decision granting 
certificate, not being unreasonable or 
arbitrary, should have been affirmed 
by district. court on appeal. Code 
1939, §§ 5100.06, 5100.07, 5100.13, 
5100.15 to 5100.17.—Burlington Transp. 
Co. v. Iowa State Commerce Commis- 
sion, 298 N.W. 631, 230 Iowa 570. 
Minn. Whether public convenience 
and necessity require issuance of cer- 
tificate of convenience and necessity for 
motor carrier service is a fact question 
for railroad and warehouse commission. 
Mason’s Minn.St.1927, §§ 5015-1-5015- 
19.—In re Minneapolis & St. L. R. Co., 
297 Now. 189° 
The word ‘‘necessity’ as used in 
statute authorizing issuance of certifi- 
cate of public convenience and necessity 
for motor carrier service is not used 
in its lexicographical sense as being 
indispensably requisite, nor as synony- 
mous with the word “convenience”, but 
as contemplating a definite public need 
for a transportation service for which 
no reasonably adequate public service 
exists. Mason’s Minn.St.1927, §§ 5015- 
-1-5015-19.—In re Minneapolis & St. L. 
R. Co., 297 N.W. 189. 


Although railroad and warehouse 
commission in determining ‘whether 
‘eertificate of public convenience and 
necessity for motor carrier service 
should be issued is required to find 
only ultimate fact of public convenience 
and necessity, reasonable consideration 
must be given to elements set forth in 
statute as bearing on that question. 
Mason’s Minn.St.1927, § 5015-8.—In re 
Beas pyle & St. L. R. Co., 297 N.w. 
189. 


Mere convenience does not justify is- 
suance of certificate of public conven- 
ience and necessity for additional mo- 
tor carrier service, but there must be 
both public convenience and necessity. 
Mason’s Minn.St.1927, § 5015-8.—In re 
bea aad &) Ste ee ReCoe 2971 Ne Wi. 
189. 

Where evidence before railroad and 
warehouse commission on hearing of ap- 
plication of railroad for certificate of 
public convenience and necessity to op- 
erate as a motor carrier over certain 
public highways running parallel to 
railroad’s lines indicated only that the 
additional service would be a conven- 
ience, denial of application by commis- 
sion acting within its jurisdiction and 
pursuant to applicable statute was law- 
ful and reasonable, and commission’s 
order should have been affirmed by dis- 
trict court, Mason’s Minn.St.1927, §§ 


601 I 

Co., 297 N . , 
e s. Although carrier under exist- 
ing certificate need not be given oppor- 
tunity to adjust its schedules and facil- 
ities to meet situations presented under 
new applications before certificate can 
be granted to new applicant, carrier, 
arranging his schedules to miss older 
and admittedly adequate line at con- 
necting point, could not build on such 
missing of connections, right to run 
his busses over route of older and 
more adequate line.—Dixie Greyhound 
Lines v. Mississippi Public Service 
Commission, 1 So.2d 489, 190 Miss. 
704, overruling suggestion of error, 200 
So. 579, 190 Miss. 704. 

N.Y. Ordinarily, a determination of 
“public convenience and necessity” in- 
volves only the question whether grant- 
ing of additional franchise sought will 
ereate ruinous competition and public 
inconvenience.—Village of Bronxville 
v. Maltbie, 30 N.H.2d 475, 284 N.Y. 
206, reversing 16 N.Y.S.2d 760, 258 
App.Div. 1004, appeal denied 18 N.Y.S. 
2d 747, 259 App.Div. 761, 


Ohio. In proceedings for certificates 
of public convenience and necessity to 
transport property over pike between 
Dayton and private plant 2%4 miles 
therefrom, evidence established actual 
necessity and public convenience. Gen. 
Code, § 614-87.—Commercial Motor 
Freight vy. Public Utilities Commission 
ea Oh 83 N.E.2d 989, 138 Ohio St. 
In proceedings for certificates of pub- 
lic convenience and necessity to trans- 
port property over pike between Day- 
ton and private plant 21%4 miles there- 
from, protestants were “estopped” from 
denying actual necessity and public 
convenience, where applicants had op- 
erated over pike for many years with- 
out any such issue being raised. Gen. 
Code, § 614-87.—Commercial Motor 
Freight v. Public Utilities Commission 
oe 83 N.E.2d 989, 1388 Ohio St. 

The granting of certificates of public 
convenience and necessity to transport 
property over pike between Dayton 
and private plant 214 miles therefrom 
was not erroneous on ground that only 
private interests were involved. Gen. 
Code, 614-87.—Commercial Motor 
Freight v. Public Utilities Commission 
tees 83 N.H.2d 989, 1388 Ohio St. 


Or. Where public utilities commis- 
sioner found from evidence offered on 
hearings on application for permit to 
operate as common motor carrier for 
hire that applicants who were not 
contract haulers when they made their 
application were not financially re- 
sponsible and were not adequately 
equipped to perform service and that 
their operation would be contrary to 
the public interest and would result 
in the impairment of the ability of 
those already engaged in that busi- 
hess to adequately serve the’ public, 
commissioner was required to refuse 
to issue permit. O.C.L.A. § 115-511.— 
Warren v. Bean, 115 P.2d 167. 


The statute providing that public 
utilities commissioner shall grant per- 
mit to operate as motor common Ccar- 
rier in intrastate transportation of 
property if he finds that applicant is 
financially responsible and adequately 
equipped to perform service proposed 
that the operation proposed is no 
contrary to public interest, and that 
the granting of a permit will not re- 
sult in impairment of the ability of 
existing operators to adequately serve 
the public, was intended to avoid un- 
necessary duplication of equipment and 
to prevent ruinous competition. O.C. 
L.A. § 115-511.—Warren y. Bean, 115 
P.2d 167. 

On application for permit to operate 
as common carriers in intrastate trans- 
portation, where there was evidence 
that there were many intrastate motor 
common carriers engaged in the trans- 
portation of property ‘who were oper- 
ating at time of hearing on applica- 
tion for permit either at a very small 
profit or at a loss, public utilities coin- 
missioner’s refusal to issue permit to 
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e Minneapolis & St. applicants was not unl 


ose See denis Wess 
lawful a 
ing to create a “monopoly”. O. 
§§ 115-504, 115-511.—Warren v. — 
115 P.2d 167. F ’ 
Tex.Civ.App. Evidence warranted or 
der of railroad commission granting 
certificate to operate common carrie 
motor carrier service between San An. 
tonio, Austin, Fort Worth and Wic sth 
ta Falls, and intermediate points, on 
ground that condition of highways and 
volume of business to be had and ab 
sence of daily, direct overnight servic 
with early morning delivery betwee 
such points disclosed public conve 
ience and necessity for such servi 
Vernon’s Ann.Civ.St. art. 911b,—Cent 
Freight Lines v. Sadler, 
ugh error dismissed, judgment co 
rect. : 
Tex.Civ.App. On application for 
der granting certificate of public co 
venience and necessity for operation of 
motor bus service, evidence sustained 
order against attack that the veers 
service was not shown to be inadequate | 
and that operation under the certificate 
would constitute ruinous competition. 
Sunshine Bus Lines v. Railroad Com- 
mission, 149 S.W.2d 228. pene 
The adequacy of an existing ser 
over entire route proposed by a ° 
cant for certificate of public conveniene 
and necessity for operation of motor 
bus service was within the discretion 
of the railroad commission.—Sunshi 
Bus Lines v. Railroad Commission, He 
S.W.2d 228. maEA 
If service offered over one route o 
highway by motorbus carrier is nc 
adequate to meet the needs of adjacent 
territory which must be served over an 
other highway though between the sar 
termini, it is a matter for the commi 
sion to determine whether public con- 
venience could be best met by an oper- 
ator between the termini already in t 
field or by granting a permit to a col 
petitor.—Sunshine Bus Lines vy. Rail- 
road Commission, 149 S.W.2d 228. 


§ 126 

Ark. The corporation commis 
properly granted a certificate of co: 
venience and necessity to operate a bus’ 
line over part of route covered by per-- 
mit to another who had been given per- pa 
mission to suspend service because 0: ct a 
condition of road. Pope’s Dig. § 2023 — 
et seq.—Missouri Pac. R. Co. v. Wil a 
liams, 148 S.W.2d 644. ce 


} 
Colo. 


blic Utilit: 
114 P.2d 563. ay 

The Public Utilities Commission’ 
amendment of its order, granting cer 
tificate of public convenience and n 
essity to operate as motor vehicle car 
rier of passengers, by order grantin 
petition of protesting interveners for 
rehearing, was not justified, even if 
considered as distinct and _ separate 
from denial of rehearing, in absence of | 
notice to certificate holders and op- 
portunity for them to be heard. °’35 — 
C.S.A. ec. 16, § 300; c¢. 137, §§ 49, 51— — 
Snell v. Public Utilities Commission, — 
114 P.2d 563. ~ : 

The Public Utilities Commission’s | 
order, denying interveners’ petition for 
rehearing after granting of applica- 
tion for certificate of public conveni- 
ence and necessity to operate as motor 
vehicle carrier of passengers, but 
amending and modifying original de- 
cision without authority, did not ef- 
fectively dispose of petition for re- 
hearing, as it must be considered that 
recitals in order that such petition 
was denied were conditioned on com- 
mission’s erroneous belief that its mod- 
ifications of decision would stand. ‘’35 
GISSAWiCmi6,<§ 30040 elses 
Snell v. Public Utilities Commission, 
114 P.2d 563. 

Fla. In determining whether eertifi- 
eates of convenience shall be granted to. 
private contract motor carriers, Rail- 
road Commission must consider the ef- 


_ 


I 


_ Motor Transit Co., 


§ 126 
fect that granting of certificate may 
have upon. transportation facilities 


within territory involved, congestion of 
traffic, safety of traffic, and adverse ef- 
fect upon transportation as a_ whole 
within such territory. Acts 1931, e¢. 


14764, § 1 et seq., and § 4.—Central. 


Truck Lines v. Railroad Commission of 
Florida, 1 So.2d 470. 

Minn. Where opponents of motor 
transit company’s application to State 
Railroad and Warehouse Commission 
for permit as intrastate contract car- 
rier of freight appeared before commis- 
sion in response to notice of hearing 
and were designated as “objectors,” 
hearing proceeded with all of them 
participating, commission treated them 
as parties without objection by appli- 
eant, and all of them except one en- 
tered formal appearances at opening 
of trial de novo on appeal to district 
court from commission’s order denying 
permit, fully participated in court pro- 
eeedings without objection by appli- 
eant, and moved for amended findings 
or new trial after adverse decision, 
they were “parties” to proceedings in 
law as well as fact. Laws 1933, c. 170, 
§§ 1 et seq., 19.—State v. Rock Island 
295 N.W. 519. 

Minn. The application of a railroad 
to the railroad and warehouse commis- 
sion for a certificate of public conven- 
jence and necessity to operate as a mo- 
tor carrier stands upon the same basis 
as that of any other applicant. Mason’s 
Minn.St.1927, §§ 5015-1-5015-19.—In re 
Peeps & St. L. R. Co., 297. N.W. 

Miss. Hyvidence did not sustain the 
granting of a certificate of public con- 
venience and necessity to a motor car- 


rier by the Public Service Commission 
over route served 


by another carrier 
from Tchula to Greenwood, but did 
sustain the granting of a certificate 
over route between Pickens and Tchula. 


Laws 1938, cc. 139, 142.—Dixie Grey- 


hound Lines vy. Mississippi Public Serv- 
ice Commission, 200 So. 579, suggestion 
of error overruled 1 So.2d 489. 
Evidence sustained the granting of a 
certificate of public convenience and 
necessity to a motor carrier by the 
Public Service Commission over route 
from Rnuleville to Drew over United 
States Highway 49 W. served by an- 


other carrier and then over an unnum-- 


bered county highway to Clarksdale, 
via Lombardy, Baltzar, and Round- 


away, the operation to be with closed 


doors between Ruleville and Drew, and 
with restrictions on the taking on of 

assengers. Laws 1938, cc. 139, 142.— 

ixie Greyhound Lines v. Mississippi 
Publie Service Coiamission, 200 So. 
579, suggestion of error overruled 1 
So.2d 489. 

Miss. A finding of the Public Serv: 
ice Commission that an applicant for a 
certificate of public convenience and 
necessity was engaged in a bona fide 
operation as a motor carrier of freight 
and other commodities over route in 
question on January 1, 1988, and since 
that time, and was thus entitled to a 
certificate under the grandfather clause 
of the Motor Carrier Regulatory Act, 
was not sustained by substantial eyi- 
dence, and no presumption which the 
law indulges in favor of the correct- 
ness of the commission’s finding would 
supply the lack of evidence. Laws 
1938, c. 142, § 8.—Magee Truck Lines 
v. Bond, 200 So. 586. 

Miss. A motor carrier which did not 
hold an outstanding certificate on Jan- 
uary 1, 1938, but resorts to the “grand- 
father” proviso to obtain a certificate of 
convenience and necessity as a general 
common carrier, has burden of provin 
such prior operation by definite rail 
well-sustained proof, and statements 
phrased in generalities are not suflii- 
cient. Laws 1938, c. 142, § 8(a, h).— 
Gulf, M. & O. R. Co. vy. Luter Motor Ex- 
press, 1 So.2d 231, 


A motor carrier which did not have an 
outstanding certificate on January 1, 
1938, but which relied on the “grand- 
father” proviso to obtain a certificate of 
convenience and necessity as a general 
common carrier, could not rely on huge 
box of waybills to show the character 
of freight theretofore handled, since a 
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MOTOR VEHICLES — 
box of documents presented to any 
tribunal whose acts are subject to ju- 
dicial review is no proof unless the par- 
ty relying thereon has made suitable 
tabulations or schedules thereof in a 
reasonably concrete, readily accessible, 
and definite form, and produces as a 
witness the one who made the tabula- 
tions. Laws 1938, ec. 142, § 8(a, h).— 
Gulf, M. & O. R. Co. v. Luter Motor 
Express, 1 So.2d 231. 

Miss. Where motor carrier and rail- 
road’s subsidiary sought certificates of 
convenience and _ necessity to furnish 
motor transportation over certain route, 
two links of which were already be- 
ing served by the motor carrier, judg- 
ment of the Public Service Commis- 
sion in granting certificate to motor 
earrier was not arbitrary but was 
supported by substantial evidence.— 
Tri-State Transit Co. of Louisiana v. 


Mobile & Ohio Transp. Co. 2 So.2d 
N.J.Sup. In bus company’s proceed- 


ing for approval of municipal consent, 
subpena duces tecum for production 
of records of medical center setting 
forth names and addresses of all per- 
sons in center for five years, resident 
in certain section of city, was properly 
denied, where over 1,100,000 patient 
records were involved, and production 
of records would necessitate great ex- 
pense and would not serve any useful 
purpose.—Greenville Bus Co v. Board 
of Publie Utility Com’rs, 19 A.2d 884, 
126 N.J.L. 435. 

In bus company’s proceeding for ap- 
proval of municipal consent, subpena 
duces tecum for production of records 
of Public Service Coordinated Trans- 
port setting forth passenger revenue 
and cost of operation per bus mile 
for five years on certain routes was 
properly denied, where records sought 
would not disclose the desired informa- 
tion since they were not kept so as 
to discover cost of operation of des- 
ignated routes, but by divisions of op- 
eration.—Greenville Bus Co. v. Board 
of Publie Utility Com’rs, 19 A.2d 884, 
126 N.J.L. 435. 

In bus company’s proceeding for ap- 
proval of municipal consent, subpoena 
duces tecum for production of books 
and records of such company was 

roperly denied, where it was not made 

o appear that such books and records 
would be proper or helpful in disposi- 
tion of the proceeding.—Greenville Bus 
Co. v. Board of Public Utility Com’rs, 
19 A.2d 884, 126 N.J.L. 435. 

N.Y. Under provisions of Public 
Service Law that Public Service Com- 
mission shall have power to issue a 
certificate of public convenience and 
necessity to any omnibus corporation 
proposing to operate through or into 
two or more villages without consent 
of local authorities, if such consent is 
unreasonably refused, it was legisla- 
tive intent that commission should 
not, except perhaps in a case of ex- 
treme hardship, balance public con- 
venience’ and necessity over against 
valid reasons of a village for its re- 
fusal to consent to operation of omni- 
bus line. Public Service Law, § 63-e. 
—Village of Bronxville y. Maltbie, 30 


N.H.2d 475, 284 N.Y. 206, reversing 
16 N.Y.S.2d 760, 258 App.Div. 1004, 
appeal denied 18 N.Y.S.2d 747, 259 
App.Div. 761. 


Under provisions of Public Service 
Law relating to power of Public Serv- 
ice Commission to issue a certificate 
of public convenience and necessity to 
omnibus corporation proposing to op- 
erate through villages, commission was 
bound to place itself in situation of 
village, which had refused consent to 
establishment of intermunicipal omni- 
bus service through village, when com- 
mission determined whether reasons 
given by village for refusal of consent 
were unreasonable, and when commis- 
sion had placed itself in situation of 
village commission was bound to con- 
sider whether consent was refused un- 
reasonably from standpoint of con- 


stituents of trustees of village. Pub- 
lic Service Law, §§ 1 et seq., 63-d, 
63-e; Transportation Corporations 


Law, §§ 1 et seq., 66, 67.—Village of 
Bronxville v. Maltbie, 30 N.H.2d 475, 


‘ 
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284 N.Y. 206, reversing 16 N.Y.S 
760, 258 App.Div. 1004, appeal denie 
18 N.Y.S.2d 747, 259 App.Div. 761. : 


Under provisions of Publie Service 


Law providing that Public Service 
Commission shall have power to issue 
a certificate of public convenience and 
necessity to any omnibus corporation 
proposing to operate through or into 
two or more villages without consent 
of local authorities of villages, if such 
consent is unreasonably refused, no 
jurisdiction is given to commission to 
grant a certificate of convenience and 
necessity unless refusal of local au- 
thorities is unreasonable from stand- 
point of their own constituents as rep- 
resented by them. Public Service Law, 
§§ 1 et seq., 63-d, 63-e; Transporta- 
tion Corporations Law, §§ 1 et _seq., 
66, 67.—Village of Bronxville v. Malt- 
bie, 30 N.H.2d 475, 284 N.Y. 206, re- 
versing 16 N.Y.S.2d 760, 258 App.Div. 
1004, appeal denied 18 N.Y.S.2d 747, 
259 App.Div. 761. 


Whether legislative acts of a village 
in refusing consent to establishment 
of intermunicipal omnibus _ service 
through village were “reasonable” or 
“unreasonable”, within provisions of 
Public Service Law providing that 
Public Service Commission shall have 
power to issue a certificate of public 
convenience and necessity to any omni- 
bus corporation proposing to operate 
through or into two or more villages 
without consent of local authorities of 
villages, if such consent is unreason- 
ably refused, was to be determined 
from standpoint of local governmental 
subdivision for which local legislative 
body assumed to act. Public Service 
Law, §§ 1 et seq., 63-d, 63-e; Trans- 
portation Corporations Law, §§ 1 et 
seq., 66, 67.—Village of Bronxville v. 
Maltbie, 30 N.H.2d 475, 284 N.Y. 206, 
ae 3 16. N.Y.S.2d 760, 258 App. 
Div. 1004, appeal denied 18 N.Y.S.2d 
747, 259 App.Div. 761. 


In determining right of Public Sery- 
ice Commission to grant a certificate 
of public convenience and necessity for 
operation of intermunicipal omnibus 
service through a village after village 
had refused consent to operation of 
bus line, village’s refusal, was to be 
considered ‘‘reasonable’’ if there was 
any evidence to sustain conclusion 
that granting of franchise would pro- 
duce injury to village. Publie Service 
Law, §§ 1 et seq., 63-d, 63-e;. Trans- 
portation Corporations Law, §§ 1 et 
seq., 66, 67.—Village of Bronxville v. 
Maltbie, 30 N.E.2d 475, 284 N.Y. 206, 
reversing 16 N.Y.S.2d 760, 258 App.Div. 
1004, appeal denied 18 N.Y.S.2d 747, 
259 App.Div. 761. 


A city’s refusal of a permit for use 
of its streets by an omnibus, even if 
capricious and unreasonable, cannot be 
set aside by Public Service Commis- 
sion under provisions of Public Sery- 
ice Law providing that commission 
shall have power to issue a certificate 
of public convenience and necessity to 
any omnibus corporation proposing \to 
operate through or into two or more 


villages without consent of local au- 


thorities of villages, if such consent is 
unreasonably refused. Public Service 
Law, § 63-e.—Village of Bronxville y. 
Maltbie, 30 N.H.2d 475, 284 N.Y. 206, 
reversing 16 N.Y.S.2d 760, 258 App. 
Div. 1004, appeal denied 18 N.Y.S.2d 
747, 259 App.Div. 761. 


Evidence that majority of inhabi- 
tants of village desired that village 
retain its quasi-rural character, that 
operation of busses on crowded main 
street and through narrow, winding 
road in residential section would ma- 
terially destroy peace and quiet of 
village, and that absence of proposed 
bus service did not create an intoler- 
able situation for traveling public, 
warranted conclusion that village’s re- 
fusal to consent to establishment of 
intermunicipal omnibus service through 
village was ‘reasonable’, and hence 
Public Service Commission was not 
authorized to grant a certificate of 
public. convenience and necessity for 
operation of busses after village re- 
fused consent to such operation, not- 


wit 
might 


reconcilably contradictory, 


vith 


c NSpol 
standpoint, some persons. Publ 
vice ape oe Req 63 : 


ne 


1 et seq., 66, 67.—Village of Bronx- 
ville v. Maltbie, 30 N.H.2d 475, 284 
N.Y. 206, reversing 16 N.Y.S.2d 760 
258 App.Div. 1004, appeal denied 18 
N.Y.S.2d 747, 259 App.Div. 761. 

Ohio. The codal provisions under 
which private motor carrier’s applica- 
tion to add a contract to its permit 
involves a public hearing as on an 
original application for a permit, and 
under which the contract must accom- 
pany the application and shall be kept 
by the public utilities commission in a 
separate file for exclusive inspection 
and use by commission in performance 
of its duties, mean that contract shall 
be on file as required only when not 
in use by commission at hearings or 
otherwise, and are not invalid as being 
indefinite, uncertain or as being ir- 
as’ against 
contention contract is required to be 
kept secret and yet may be used in 
public hearing. Gen.Code, §§ 614-84, 
614-92a, 614-105, 614-107, 614-109, 
614-111.—State ex rel. Garry Motor 
Lines- y. Public Utilities Commission, 
30. N.H.2d 997, 137 Ohio St. 484. 

Publie utilities commission could re- 
quire that private motor carrier ap- 
plying for amendment to its permit by 
adding a private hauling contract to 
give an affidavit containing contract 
rates and other pertinent information, 
the giving of which imposed no re- 
striction on carrier’s business, and fail- 
ure of carrier to accompany its appli- 
eation with such an affidavit justified 
commission in refusing to file the ap- 
plication. Gen.Code, §§ 614-84, 614- 
92a, 614-105, 614-107, 614-109, 614- 
111.—State ex rel. Garry Motor Lines 
v. Public Utilities Commission, 30 N.H. 
2d 997, 137 Ohio St. 484. 


Ohio. Where applicants for certifi- 
cates of public convenience and neces- 
sity to transport property over pike be- 
tween Dayton and private plant 2% 
miles therefrom had operated over pike 
for many years and protestants were 
not certificated over pike, but over dif- 
ferent. route between Dayton and plant, 
certificates could be granted without 
complying with statutes requiring that 
earrier failing to give adequate service 
be given at least 60 days to provide 
such service. Gen.Code, §§ 614-87, 614- 
87b.—Commercial Motor Freight v. 
Public Utilities Commission of Ohio, 33 
N.E.2d 989, 138 Ohio St. 151. 

Pa.Super. On application to Public 
Utility Commission for contract carrier 
permit, commission could properly con- 
sider statement made by applicant’s 
counsel at hearing before Interstate 
Commerce Commission on application 
for a license as a broker, to effect that 
“We are either a common carrier or 
a broker under the Interstate Commerce 
Commission. We are not a_ contract 
carrier under the Interstate Commerce 
Commission.” 66 P.S. § 1304(a); Fed- 
eral Motor Carrier Act, § 211, 49 U.S. 
C.A. § 311.—Spackman y. Pennsylvania 
Public Utility Commission, 14 A.2d 
839, 141 Pa.Super. 164. 

Where Public Utility Commission 
had found in proceeding instituted May 
5, 1936, that applicant, seeking con- 
tract carrier’s permit under “Grand- 
father Clause” of Publie Utility Law, 
was serving as a common carrier with- 
out certificate of public convenience, 
it was incumbent upon applicant to 
show that there had been a change in 
her method of operation in order to 
give her status of contract carrier on 
June 1, 1937, which was date appli- 
eant’s right to certificate was to be 
determined. 66 P.S. §§ 1304(a), 1305, 
1442.—Spackman v. Pennsylvania Pub- 
lic Utility Commission, 14 A.2d 839, 
141 Pa.Super. 164. 

Evidence supported finding of .Pub- 
lic Utility Commission that applicant 
was not a contract carrier on June 1, 
1937, so as to be entitled to contract 
earrier permit under “Grandfather 
Clause” of Public Utility Law. 66 P.S. 
§ 1304(a).—Spackman vy. Pennsylvania 
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‘ublic Utility - Commission, 
839, 141 Pa.Super. 164,” 


- Tex.Civ.App. The provisions of stat- 


ute relating to issuance of contract 
carrier permits by Railway Commis- 
sion are ‘‘mandatory,” and, as the lan- 
guage is unambiguous, nothing rela- 
tive to the procedure is left to the con- 


struction of the commission. Vernon’s 
Ann.Civ.St. art. 911b, §§ 6(c), 11.— 
Scott v. English, 143 S.W.2d 1017. 


_The action of the Railway Commis- 
sion, in granting application of con- 
tract carrier, who had permit expressly 
limiting carrier to transporting of 
certain fragile and perishable com- 
modities in one direction, to amend 
permit so as to authorize carrier to 
carry freight of any character and in 
any direction for an additional shipper, 
and issuing amended permit, without 
any notice to competing carriers and 
without any hearing, was void. Ver- 
non’s Ann.Civ.St. art. 911b, §§ 6(c), 11. 
—Scott v. English, 143 S.W.2d 1017. 
Tex.Civ.App. The provision of Motor 
Bus Act, that Railroad Commission 
shall determine if a particular high- 
way designated in application for cer- 
tificate of public convenience and ne- 
cessity is of such type of construction 
or in such state of repair or subject 
to such use as to permit of use sought 
to be made by applicant without un- 
reasonable interference with use of 
such highway by general public for 
highway purposes, is ‘‘mandatory”. 
Vernon’s Ann.Civ.St. art. 9lla, § 7.— 
Southwestern Greyhound Lines vy. Rail- 
road Commission, 147 S.W.2d 318. 


Tex.Civ.App. On statutory appeal 
from order of railroad commission 
granting certificate of convenience and 
necessity to common carrier motor car- 
riers of property for hire over public 
highways of state, court is only au- 
thorized to review order to determine 
if order is within the law, and to re- 
quire that order shall be based on sub- 
stantial evidence and not on arbitrary 
or capricious exercise of commission’s 
discretionary power and authority, and 
court is not authorized to  substi- 
tute itself for commission to try the 
matter anew as an administrative body, 
substituting its findings of fact for 
those of commission. Vernon’s Ann. 
Civ.St. art. 911b, § 20.—Central Freight 
Lines v. Sadler, 147 S.W.2d 1102, error 
dismissed, judgment correct. 


Private interests of motor carriers al- 
ready in the field are subservient to 
public convenience and necessity on ap- 
plication of competitor for certificate. 
Vernon’s Ann.Civ.St. art. 911b.—Central 
Freight Lines v. Sadler, 147 S.W.2d 
ee error dismissed, judgment cor- 
rect. 


An application for certificate of pub- 
lic convenience and necessity to oper- 
ate common carrier motor carrier serv- 
ice sufficiently pointed out inadequacies 
of existing service over proposed route, 
as required by motor carrier act, by 
showing that existing facilities did not 
render daily overnight service between 
terminal cities and intermediate points, 
and that applicants proposed to render 
such service, Vernon’s Ann.Civ.St. art. 
911b, § 10(4).—Central Freight Lines 
v. Sadler, 147 S.W.2d 1102, error dis- 
missed, judgment correct. 


Strict rules of pleadings are not re- 
quired in proceeding before railroad 
commission for certificate of conven- 
ience and necessity to operate motor 
carrier service. Vernon’s Ann.Civ.St. 
art. 911b.—Central Freight Lines_ v. 
Sadler, 147 S.W.2d 1102, error dis- 
missed, judgment correct. 


The provision in motor carrier act 
requiring railroad commission to file, 
with its decision on application for cer- 
tificate of public convenience and neces- 
sity to operate common carrier motor 
carrier service, an opinion setting forth 
the facts and grounds for its action, 
was complied with by findings of fact 
not detailing the testimony nor evi- 
dence but sufficiently finding the ulti- 
mate facts upon which was based the 
commission’s order granting certificate 
Vernon’s Ann.Civ.St. art. 911b, § 12 
(a).—Central Freight Lines y, Sadler, 
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147 §.W.2d 1102, error dismissed, g 
ment correct. can ith (eee 

Tex.Civ.App. A renewal or revival of ee 
certificates of convenience and necessity — 
issued by Railroad Commission, author- 
izing holder to operate motortrucks as . | 
a common carrier for hire, could be had 
only upon proper application made to 
the commission, notice to parties affect- 
ed, a hearing thereon, and a finding by ~ 
the commission, as contemplated by © 
statute, that public convenience and ~— 
necessity authorized such service. Ver- i 
non’s Ann.Civ.St. art. 911b—T. 8. C. 
Motor Freight Lines v. Vanway Express 
Co., 148 S.W:2d 899, error dismissed, 
judgment correct. ‘ Pig 2 

Tex.Civ.App. Where the railroad — 
commission afforded objecting motor 
carrier a full hearing on application ~~ 
of another for a certificate of conven- 
ience and necessity before the legally 
appointed examiner of the commission, — 
and testimony was reduced to writing 
and read by one commissioner at a 
meeting of himself and another com-— 
missioner who was ill, and such com- 
missioners mutually determined that 
certificate should be granted and so or- 
dered, the statute relating to hearings 
by railroad commission was fully com-— 
plied with. Vernon’s Ann.Civ.St, art. 
Vas. vart.0 911a, 12.—Sunshine Bus 
Tangs Railroad Commission, 149 S.W. 

Where railroad commission made its 
decision to grant applicant a certificate — 
of convenience and necessity for opera- — 
tion of motor bus service at a meeting __ 
held /for that purpose, the matter of 
signing or executing the order was 
“ministerial function” which could b 
delegated by a commissioner to a sub- — 
ordinate in his office. Vernon’s Ann. — 


v3 


a 


Civ.St. art. 14; art. 911a, 12.—Sun- 
shine Bus Lines v. Railroad Commission, 
149 S.W.2d 228. pF * 


In proceeding by applicant for a cer- 
tificate of convenience and necessity for 
operation of a motor bus service, order 
prenting the application was supported 

y substantial evidence.—Sunshine Bus 
Lines v. Railroad Commission, 149 8S. | 
W.2d 228. oy) ihe 


On application for order granting cer- 
tificate of public convenience and ne-- 
cessity for operation of motor bus sery- 
ice, evidence sustained order against at- 
tack that the existing service was not — 
shown to be inadequate and that opera- — 
tion under the certificate would consti- 
tute ruinous competition—Sunshine Bugs 
Lines v. Railroad Commission, 149 S. } 
W.2d 228. : ; e 
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§ 
Or. The public utilities commission- __ 
er in hearing an application for per- 
mit to operate motor vehicles as a ot 
common carrier in intrastate trans- 
portation of property for hire is not 
a “court’? and does not have jurisdic- ‘Nt 


tion to determine judicial questions, 


since the determination of whether — 
permit shall be granted is a “legisla- 
tive’ or ‘‘administrative’ question and 
not a “judicial question”. O.C.L.A. §§ | 
115-501 to 115-537; § 115-511.—Warren 
v. Bean, 115 P.2d 167. “ 
§ 129 iat 
Miss. Where motor carrier and rail- 
road’s subsidiary sought certificates of 
convenience and necessity to furnish | 
motor transportation over certain route, ge 
two links of which were already being 
served by the motor carrier, and where 
Public Service Commission granted ap- 
plication of the motor carrier, it was. 
not necessary that order denying appli- 
cation of railroad’s subsidiary should 
have recited more than the fact that 
the rival application had been granted 
over the proposed new route and that 
the duplication of certificate rights over 
the existing routes were unjustified. 
Laws 1938, ec. 142.—Tri-State Transit 
Co. of Louisiana v. Mobile & Ohio 
Transp. Co., 2 So.2d 845. 
§ 130 
D.C.Utah. In action by common car- 
rier to set aside an order of the Inter- 
state Commerce Commission granting a 
certificate of convenience and necessity 
to competing carrier, an amendment 
alleging in direct terms injury to plain- 
tiff’s business in event of operation by 
competing carrier, as authorized by or- 


_ tween terminal 


a 


1 


§ 130 


der of commission, was unnecessary, 
and application to amend would be 
denied. Motor Carrier Act 1935, § 205 
(b), 49 U.S.C.A. § 305(b).—Consolidated 
Freightways v. U. S., 34 F.Supp. 576. 
common earrier operating motor 
vehicles had right to bring action to 
set aside an order of the Interstate 
Commerce Commission granting a cer- 
tificate of convenience and _ necessity 
to competing common carrier, on ground 
that order was unsupported by any 
substantial evidence and that the or- 
der was arbitrarily made by the com- 
mission. Motor Carrier Act 1935, § 
205(b), 49 U.S.C.A. § 305(b).—Consoli- 
neces Freightways v. U. S., 34 F.Supp. 
In action by common carrier operat- 
ing motor vehicles to vacate an order 
of the Interstate Commerce Commis- 
_ sion granting a certificate of conveni- 
ence and necessity to a competing com- 
“mon carrier, evidence, that route over 
which competing common carrier was 
to operate was 166 miles shorter be- 
oints than route be- 
tween same points over which common 
earrier operated, warranted a finding 
that present and future public con- 
venience and necessity required opera- 
tion b competing common carrier. 
Motor Carrier Act 1935, §§ 202(a), 205 
(b), 49 U.S.C.A. §§ 302(a), 305(b).— 
Consolidated Freightways v. U. S., 34 
F.Supp. 576. 


Ark. Where order of corporation 
commission granting certificate of con- 
- venience and necessity to operate buss- 
es was entered of record July 31, 1939, 
and parties affected prayed an appeal 
on August 21, 1939, and on November 


4 23, 1939, filed a transcript of proceed- 


ings before commission in office of cir- 


the 
sss cuit clerk of the county, appeal was 


ye 


“age quiring secretary to deposit all 
ate 


t 


-. posited ‘forthwith’ within statute re- 


not dismissible in the circuit court, 
since appeal was prayed within 30 days 
required by law. Pope’s Dig. § 2023 et 
seq.—Missouri Pac. R. Co. v. Williams. 
148 S.W.2d 644. 


_-—s Where order of corporation commis- 


gion granting certificate of convenience 


and necessity to operate busses was 


entered of record July 31, 1939, and 
official stenographer’s certificate was 
not made until following November 1, 
and certificate of secretary of commis- 


sion was not made until November 18, 


and transcript as certified was filed on 
“November 23, the transcript was de- 


files 
forthwith in office of clerk of circuit 
court, and hence appeal prayed for on 
August 21, 1939, was not dismissible. 
Pope’s Dig. § 2019.—Missouri Pace. R. 
Co. v. Williams, 148 S.W.2d 644. 
Cal. Petitioners, who were engaged 
in transportation business as highway 
earriers, could challenge action of Rail- 
road Commission in permitting a rival 
transportation company to operate a 
truck line in competition with peti- 
tioners, notwithstanding that no one 


has a legally enforceable right at com- 


mon law to conduct his business free 
from competition, in view of provisions 
of Public Utilities Act. Gen.Laws 1937, 


| Act 6386, §§ 60, 62.—Sale v. Railroad 


Commission, 104 P.2d 38, 

Iowa. Under statute providing for 
an appeal to district court from deci- 
sion of State Commerce Commission 
on application for certificate of con- 
venience and necessity, appeal is lim- 
ited strictly to questions of law in- 
volving excess of jurisdiction, arbi- 
trary or unreasonable action of com- 
mission, or action wholly unsupported 
by evidence. Code 1939, §§ 6100.21, 
5100.23.—Burlington Transp. Co. v. 
Iowa State Commerce Commission, 298 
N.W: 631, 230 Iowa 570. 

On appeal from decision of State 
Commerce Commission granting appli- 
eation for certificate of convenience 
and necessity to operate as motor 
earrier of freight, district court erred 
in determining that commission’s de- 
cision should be reversed, because 
there was an infirmity in procedure 
adopted by commission in that de- 
cision was based, in part at least, on 
evidence not developed at hearing be- 
fore commission, Code 1939, §§ F100.- 
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06, 5100.07, 5100.18, 5100.15 to 5100.- 
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Burlington Transp. Co. v. Iowa State 


Commerce Commission, 298 N.W. 631, 
230 Iowa 570. 

Evidence supported decision of 
State Commerce Commission that pro- 
posed service of applicant for certifi- 
cate of convenience and necessity to 
operate as motor carrier of freight 
along routes paralleling rail lines of 
applicant would promote public con- 
venience and necessity, and decision 
granting certificate, not being unrea- 
sonable or arbitrary, should have been 
affirmed by district court on appeal. 
Code 1939, §§ 5100.06, 5100.07, 5100.13, 
5100.15 to 5100.17.—Burlington Transp. 
Co. v. Iowa State Commerce Commis- 
sion, 298 N.W. 631, 230 Iowa 570. 

Minn. Where opponents of motor 
transit company’s application to State 
Railroad and Warehouse Commission 
for permit as intrastate contract car- 
rier of freight appeared before commis- 
sion in response to notice of hearing 
and were designated as “objectors,” 
hearing proceeded with all of them 
participating, commission treated them 
as parties without objection by appli- 
cant, and all of them except one en- 
tered formal appearances at opening of 
trial de novo on appeal to district court 
from commission’s order denying per- 
mit, fully participated in court pro- 
ceedings without objection by, appli- 
cant, and moved for amended findings 
or new trial after adverse decision, 
they were ‘parties’ to proceedings in 
law as well as fact. Laws 1933, ¢. 
170, §§ 1 et seq., 19.—State v. Rock 
ileus Motor Transit Co., 295 N.W. 

On appeal by state, Railroad and 
Warehouse Commission, and _ others 
from judgment setting aside commis- 
sion’s order denying application for 
permit as intrastate contract carrier 
of freight by motor transportation, ap- 
plicant cannot raise for first time ques- 
tions as to whetber other appellants 
than state and commission had _in- 
terest in subject matter entitling them 
to appeal and right to be heard, in view 
of presence of state and commission as 
parties entitled to appeal. Laws 1933, 
e. 170.—State v. Rock Island Motor 
Transit Co,, 295 N.W. 519. 

Minn, The district. court in review- 
ing an order of railroad and warehouse 
commission in passing upon applica- 
tion for certificate of public conveni- 
ence and necessity for motor carrier 
service is governed by same rule of 
review as an appellate court in review- 
ing findings of a jury. Mason’s Minn. 
St.1927, §.4651.—In re Minneapolis & 
St. L. R. Co., 297, N.W. 189. 

The district court in reviewing order 
of railroad and warehouse commission 
in passing upon application for certifi- 
cate of public convenience and neces- 
sity for motor carrier service does not 
try the case de novo, but decides only 
the judicial question whether order is 
reasonably supported by evidence and 
whether it is lawful and reasonable. 
Mason’s Minn.St.1927, §§ 4651,.5015-8. 
—In re Minneapolis & St. L. R. Co., 
297 N.W. 189. 


In determining on appeal whether 
order of railroad and warehouse com- 
mission in passing on application for 
certificate of public convenience and 
necessity for motor carrier service was 
lawful and reasonable, court should as- 
certain whether commission kept with- 
in its jurisdiction, whether it was 
guided by the statute, or acted capri- 
ciously and at pleasure, and whether 
evidence fairly supports findings on 
which its conclusions rest. Mason’s 
Minn.St.1927, §§ 4651, 5015-8.—In re 
Minneapolis & St. L. R. Co., 297 N.W. 


Where evidence before railroad and 
warehouse commission on hearing of 
application of railroad for certificate of 
public convenience and necessity to op- 
erate as a motor carrier over certain 
public highways running parallel to 
railroad’s lines indicated only that the 
additional service would be a conveni- 
ence, denial of application by commis- 
sion acting within its jurisdiction and 
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lawful and reasonable, and commis- 
sion’s order should have been affirmed 
by district court. Mason’s Minn.St. 
1927, §§ 4651, 5015-8—In re Minne- 
apolis & St. L. R. Co., 297 N.W. 189. 

Miss. The Public Service Commis- 
sion in granting a certificate of public 
convenience and necessity to a motor 
carrier under the grandfather clause 
of the Motor Carrier Regulatory Act is 
the judge of the credibility of the 
testimony, and the circuit court on ap- 
peal is not authorized to substitute its 
judgment for that of the commission 
where there is ‘“‘substantial evidence’, 
that is, more than a scintilla of evi- 
dence, to support the finding com- 
plained: of, or unless the judgment is 
manifestly against the evidence. Laws 
1938, c. 142, §§ 8, 28—Magee Truck 
Lines v. Bond, 200 So. 586. 

A finding of the Public Service Com- 
mission that an applicant for a certifi- 
cate of public convenience and _ neces- 
sity was engaged in a bona fide opera- 
tion as a motor carrier of freight and 
other commodities over route in ques- 
tion on January 1, 1938, and since that 
time, and was thus entitled to a_ cer- 
tificate under the grandfather clause 
of the Motor Carrier Regulatory Act, 
was not sustained by substantial evi- 
dence, and no presumption which the 
law indulges in favor of the correct- 
ness of the commission’s finding would 
supply the lack of evidence. Laws 
1938, c. 142, § 8—Magee Truck Lines 
v. Bond, 200 So. 586. 


Miss. Where order of the Public 
Service Commission granting certificate 
of convenience and necessity for opera- 
tion as a general carrier was too broad 
in light of evidence that prior opera- 
tion was as a restricted carrier, the 
Supreme Court would not exercise its 
authority to enter such order as might 
be right and just, but would reverse 
with directions that matter be remand- 
ed, so that commission might make a 
proper order under the principles stat- 
ed by the court, and so that the par- 
ties if they desired could offer further 
and more definite proof for or against 
the application. Laws 1938, ec. 142, § 
28.—Gulf, M, & O. R. Co. v. Luter 
Motor Express, 1 So.2d 231. 


Miss. Contention that order of Pub- 
lic Service Commission granting certifi- 
cate to motor carrier was supported 
on ground that, unless carrier was per- 
mitted to use new route, business would 
be insufficient to sustain existing line, 
would not be examined on suggestion 
of error, where stated feature was not 
presented on original submission as a 
distinct issue for decision, nor was it 
distinctly developed as an issue suf- 
ficient to stand on its own merits 
on hearing before commission.—Dixie 
Greyhound Lines y. Mississippi Public 
Service Commission, 1 So.2d 489, 190 
Miss. 704, overruling suggestion of er- 
ror 200 So. 579, 190 Miss. 704. 


Miss. Where applications for cer- 
tificates of convenience and necessity 
were copending and there was ample 
evidence offered by each of the appli- 
cants to justify the Public Service 
Yommission in deciding for either ap- 
plicant, court would not be justified 
in substituting its judgment for that 
of the Commission.—Tri-State Transit 
Co. of Louisiana vy. Mobile & Ohio 
Transp. Co., 2 So.2d 845, 

Where motor carrier and railroad’s 
subsidiary sought certificates of con- 
venience and necessity to furnish mo- 
tor transportation over certain route, 
two links of which were already being 
served by the motor carrier, order of 
the Public Service Commission deny- 
ing right of railroad’s subsidiary to 
duplicate service on links of highway 
already being served by the motor 
carrier should not have been reversed 
by the circuit court in absence of 
proof in record made before the Com- 
Inission that public convenience and 
necessity required such duplication. 
Laws 1938, c. 142.—Tri-State Transit 
Co. of Louisiana vy. Mobile & Ohio 
Transp. Co., 2 So.2d 845. 

Miss. Where applications of motor 
carrier and of railroad’s subsidiary for 


pursuant to applicable statute was_ gk 


es through tl nea 
eable tickets involving a 
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‘reduction in railroad fares, that such 
service was a new and distinct type 
of service to that being rendered or 
proposed 'to be rendered by motor car- 
rier, and that the railroad would be 
able to serve public by reducing its 
railroad fares to correspond with bus 
rates were considerations addressed to 
judgment and discretion of Public 
Service Commission.—Tri-State Transit 

Co. of Louisiana v. Mobile & Ohio 
Transp. Co., 2 So.2d 845. 

j Mo.App. On appeal from an order 
setting aside an order of the Public 
Service Commission granting a certifi- 

eate of convenience and necessity to a 
motor bus company, the Court of Ap- 

peals can only determine whether or 

not the order is reasonable and law- 

ful in the light of the facts and circum- 

~ stances properly in evidence before it, 
and in order to find that the order is 
unreasonable, the Court of Appeals 
must find that it is arbitrary, caprici- 
ous, and without reasonable basis. Mo. 
St.Ann. §§ 5246, 5247, pp. 6672, 6673.— 
State ex rel Shepherd v. Public Service 
ES aaa of Missouri, 142 S.W.2d 


Public Service Commission’s order 

- granting transportation company a cer- 

: tificate of convenience and necessity au- 

thorizing the operation of co-ordinated 

bus and rail service which did not then 

4 exist over route paralleling railroad 

track of transportation company’s par- 

ent company, was reasonable and law- 

ful under the evidence and would: not 

be disturbed by the Court of Appeals. 

‘ Mo.St.Ann. §§ 5246, 5247, pp. 6672, 

6673.—State ex rel Shepherd v. Public 

Service Commission of Missouri, 142 S. 
W.2d 346. 

Mo.App. Where writ of certiorari to 
review an order of the public service 
commission denying a certificate of con- 
venience and necessity recited that re- 
port and order were dated August 13, 

ai? 1938, order sought to be reviewed was 
order dated August 13, as against con- 
tention that order was made on August 
15, in view of recital that a report and 
order was issued on August 15, and 
motion for rehearing filed on August 
23, which was the effective date of or- 
4 der, came too late under statute requir- 
ing application for rehearing to be 
made before effective date, and hence 
the circuit court had no jurisdiction to 
review order. Mo.St.Ann. § 5233, p. 
, 6660.—State ex rel. Toedebusch Trans- 
; fer v. Public Service Commission, 144 
S.W.2d 836. 
. N.J.Sup. A writ of certiorari di- 
% rected to a “consent”? by mayor as 
director of public affairs of the city 
4 of Newark, which is governed by the 
: Walsh Act, for the use of streets by 
y autobusses, subject to approval of the 
4 Board of Public Utilities, would be 
dismissed as premature, where the ap- 
j proval had not been obtained. N.J.S.A. 
; 40:70—1 et seq.—Wohlgemuth Bus Co. 
v. Publie Service Co-ordinated Trans- 
port, 15 A.2d 596, 125 N.J.L. 232. 


N.C. In a proceeding for the remov- 
al of a restriction on motor carriers’ 
franchise, where utilities commissioner 

: found that present service rendered by 
competing carrier was ample, and that 
there was no necessity for additional 
service between two named cities, and 
that the removal of the restrictions 
from petitioner’s franchise so as to 
permit it to carry passengers between 
named cities was not demanded by 
public interest, and petitioner directly 
excepted to commissioner’s order, ex- 
ceptions were sufficient to challenge 
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the commissioner’s _ findings. Laws 
1933, c. 134, § 12; Code 1935, § 1097. 
—Utilities Commission v. Carolina 


Scenie Coach Co., 10 S.H.2d 824, 218 
N:Gy (233. Z 
On an appeal to the superior court 
from an order of the Utilities Com- 
. mission denying the removal of a re- 
% striction from motor carriers’ fran- 
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‘ier was 4! 
s no necessity for — 


he wa 
dditional s vice, between two named 
cities, between which petitioner was 
restricted from carrying passengers, 
and that removal of the restrictions 


was not demanded by. public interest, _ 


question of reasonableness of the or- 
der in its relation to relief demanded 
was dependent upon factual situation 
developed in de novo trial in the su- 
perior court, Laws 1933, c. 134, § 12; 
Code 1935, § 1097.—Utilities Commis- 
sion v. Carolina Scenic Coach Co., 10 
S.H.2d 824, 218 N.C. 233. 

On_appeal from an order of the Utili- 
ties Commission denying removal of re- 
striction in motor carriers’ franchise, 
superior court judge was not required 
to take up exceptions of petitioner and 
rule upon them seriatim, after practice 
relating to referee’s report, since up- 
on appeal whole matter is heard de 
novo and any competent evidence bear- 
ing upon controversy may be heard re- 
gardless of proceedings before com- 
missioner. Laws 19388, ec. 134. § 12; 
Code 1935, §§ 1097, 1098.—Utilities 
Commission vy. Carolina Scenie Coach 
Co., 10 S.E.2d 824, 218 N.C. 233. 

On appeal to the sunerior court from 
an order of the Utilities Commission 


denying the removal of a_ restriction: 


in motor carriers’ franchise, instruction 
that findings and decisions of the util- 
ities commissioner were prima facie 
just and reasonable was not prejudi- 
cial, where the evidence was such as 
to fully apprise the jury of the sub- 
stance and purport of decision. Laws 
1933, c. 184, § 12; Code 1935, § 1097. 
—Utilities Commission v. Carolina Scen- 
eae Co., 10 S.H.2d 824, 218 N.C. 

On appeal to the superior court from 
an order of the Utilities Commission 
refusing to remove restriction from 
motor carriers’ franchise so as to per- 
mit carrier to carry passengers be- 
tween two named cities, court was not 
required to limit question for jury’s 
consideration to a determination of 
convenience and necessity involved in 
additional service suggested. Laws 
(OBS eer lose: § 2; Code 1985. § 
1097.—Utilities Commission y. Carolina 
Beont coach Co., 10 8.H.2d 824, 218 N, 
ea Son 

On appeal to superior court from an 
order of the Utilities Commission de- 
nying removal of restriction in motor 
earriers’ franchise, question for deter- 
mination was whether the restriction 
should be removed from the franchise 
in the interest of the public service re- 
quired, and verdict and judgment on 
the issue were final. Laws 1933. ¢c. 134, 
§ 12: Code 1935, § 1097.—Utilities 
Commission v. Carolina Scenic Coach 
Co., 10 S.W.2d 824. 218 N.C. 238. 


. Or. Courts do not have jurisdiction 
to determine legislative or administra- 
tive questions and they have no right 
to determine administrative questions 
left to the public utilities commis- 
sioner in determining whether to grant 
a permit to an intrastate motor com- 
mon carrier. 0.C.L.A, § 115-511.—War- 
ren y: Bean, 115 P.2d 167. 

An applicant, seeking to set aside 
an order of the public utilities com- 
missioner refusing to grant a permit 
to operate motor vehicles as a com- 
mon earrier in intrastate transporta- 
tion, must show by clear and_ satis- 
factory evidence that order of com- 
missioner was not supported by sub- 
stantial evidence or that, for some 
other reason, it is unlawful, unreason- 
able or unjustly discriminatory and, 
if he fails to make such a_ showing, 
the order is conclusive upon the courts. 
0.C.L.A. § 115-511.—Warren y. Bean, 
115 P.2d 167. 


Where there was no showing that 
proceedings on an application for per- 
mit to operate motor vehicles as a 
common carrier in intrastate trans- 
portation were unfair or that public 
utilities commissioner’s orders were 
unreasonable or arbitrary and not sup- 
ported by substantial evidence, com- 
missioner’s denial of application was 


versing order only for an error of la 
or lack of evidence to support the find 
ing. ~ 66 PS. 
Pennsylvania Public Utilitv Commi 
sion, 14 A.2d 839, 141 Pa.Super. 1) 
Tex.Civ.App. A bus company whi. 
operated buses between certain cit! 
was an “interested party”, and hen 
could maintain action in the nature | 
an appeal from order of Railroad Com 
mission granting to another bus ¢ 
pany an intrastate certificate of 
venience and necessity to operate bu 
which would bring such company 


direct. competition with other comp: aE: 


ny. Vernon’s Ann.Civ.St. art. 91la 
Southwestern Greyhound Lines v. Ra 
road Commission, 147 S.W.2d 31 
Tex.Civ.App. Whether pee 
venience can be best met by 
transportation company now oper 
or by granting permit to competi 
matter for determination of ra 
commission, on application for 
eate. Vernon’s Ann.Civ.St, art. 
Central Freight Lines v. Sadler, 


correct. ‘ 
W.Va. Where bus company, 01 


plication of another for veri hentes eet 
convenience and necessity, elected to 


rest its rights as a protestant, enti1 
ly on questions whether its certifi 
of convenience and necessity was in 
sive of intrastate rights, and after pr 
ceeding had been pending for over 
year and eight months, the Supr 
Court of Appeals determined that 
company’s certificate did not op 
as an “intrastate certificate,’’ the ~ 
company could not advance the th 
that its protest should be considere 
an application on the theory that 
experience, facilities, equipment, 
other qualifications affected the pub 
interest. Acts 1925; ¢«. 17, § 82.—M 
wha y. Public Service Commission 
West Virginia, 9 S.B.2d 868. 
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D.C.Mo. One who occasionally 
nishes equipment for interstate t 
portation does not come within 
Motor Carrier Act. Motor Carrie) 


§$5:203'\(a)"* (15), 0b) 40 Wes. C245 
(a) (15), (b).—N. E. Rosenblum > 
Lines v. U. S., 36 F.Supp. 467. 


Ga. Under statute requiring all 4 


state with motor vehicles to pay ma 
tenance tax, a corporation causi g to 
be made by its employees more th: 
two trips per month into the sta 
motor trucks was liable for the ma 
tenance tax regardless of whethe 
trips were made by the same tru 
different trucks, since the tax wa 
a tax on the truck itself but upon t 
owner. Laws 1937-38, Ex.Sess., p. 
et seq.—Tower Trucking Co v. Forr 
ter, 14 S.H.2d 714. : 

Idaho. Under statute providing $: 


license fee for motor vehicles not used — 


primarily for hire, and providing that 


on all other motor vehicles designed 
or used primarily for transportation — 


of property, license fee should be base 
upoh maximum 


sengers and used by rural mail carrier 
to carry United States mail over rural 
route and not used for purpose of car- 
rying passengers or freight for hire 
was not subject to be licensed as an 
“auto stage’, since term “property” 
does not include United States mail, 
notwithstanding that for some purposes 
the United States is considered as hay- 
ing special property in mails. Code 
1932, § 48-127, as amended by Laws 
1939, ¢. 227.—Wheeler v. Balderston, 
111 P.2d 878. 

Me. In provision exempting from re- 
quirements of certificate of public ne- 
cessity and convenience motor vehicles 


1437.—Spackman v._ 


W.2d 1102, error dismissed, judgment — 


RE 


gross weight in ac-. 
cordance with a schedule fixing license 
for auto stage at $20, an automobile | 
designed primarily for carrying of pas- — 


carrier. 


although the local carrier 


_tificate. 


as such carrier is 


§ 133! 


used within limits of a single city or 
within 15 miles of point in single city 
where property is “received” or ‘“‘de- 
livered”, but limiting right to “partici- 
pate” in transportation of property 
originating or terminating beyond such 
limit, the quoted words indicate that 
Legislature did not intend to include 
within exemption, a local motor car- 
rier and vehicles which he operates 
when, through a mere transfer of prop- 
erty from one of his trucks to another, 
they are being used to extend his car- 
riage of freight and merchandise be- 
yond the specified termini or pick-up 
or delivery points which he is author- 
ized to serve as a certified common 
Pub.Acts 1933, c. 259, §§ 2-10 
(A), as amended by Pub.Laws 1935, 
ce, 146.—Publie Utilities Commission y. 
Congdon, 18 A.2d 312. f 
Under provision of Motor Carrier Act 
exempting operation of motor vehicles 
for local transportation of property 


for hire from requirements of certifi- 


cate of public necessity and conven- 
ience, local pick-up and delivery trucks 
are not excluded from the exemption 
is also a 
common carrier operating under a cer- 
Pub.Acts 1933, ec. 259, §§ 2-10 
(A), as amended by Pub.Laws 1935, 
¢. 146.—Public Utilities Commission v. 
Congdon, 18 A.2d 312. : 

Minn. The statute embracing sec- 
tion prohibiting issuance to railroads 
of permits to operate trucks for hire 
within state was not intended to regu- 
late common carrier operations by mo- 
tor transportation between fixed ter- 
mini or over fixed routes, as does 
previous statute, but to regulate con- 
tract carriers and common carriers not 
operating between such termini or over 
such routes. Laws 1925, c. 185; Laws 
1988,/¢c. 170, §§ 1(f, g, e), 4.—State v. 
Rock Island Motor ‘Transit Co., 295 
N.W. 519. 

The State Railroad and Warehouse 


Commission had no authority to issue 


permit, authorizing 
common carrier operation, to motor 
carrier engaged in transportation of 
freight, tendered to it by railroad com- 
pany,’ over public highways between 
designated railroad depots and sidings, 
“common carrier 
between fixed termini or over a regu- 
Jar route’ within statute authorizing 
such operation only under certificate 
of public convenience and_ necessity. 
Laws 1925, c. 185, § 5(a); Laws 1933, 
ce. 170.—State v. Rock Island Motor 
Transit Co., 295 N.W. 519. 

Miss. The ‘grandfather’ provision 
of statute relating to issuance of cer- 
tificeates of public convenience and ne- 


contract carrier 


 cessity may be applied to motor car- 


riers who have no outstanding certifi- 


$ -eates but who could qualify as bona 


fide operators in a requisite measure 
of actual fact by definite and well-sus- 
tained proof. Laws 1938, ec. 142, § 8(a, 
h).— Gulf, M. & O. R. Co. v. Luter Motor 
Express, 1 So.2d 231. 


Where operation by a motor carrier 
has been real and substantial and has 
been openly and honestly conducted 


with knowledge of the Public Service 


Commission and with consent of that 
authority though not formally certified, 
the operation has been a “bona fide 
operation” within purport of “grand- 
father’ proviso in statute relating to 
issuance of certificates of public con- 


- yenience and necessity. Laws 1938, c¢. 


142, § 8(a, h).—Gulf, M. & O. R. Co. 
y. Luter Motor Express, 1 So.2d 231. 

One who was operating on January 
1, 1938, as a restricted motor carrier, 
eannot avail of the “grandfather” pro- 
viso to obtain a certificate of public 
convenience and necessity as a general 
common carrier. Laws 1938, c. 142, § 
8(a, h).—Gulf, M. & O. R. Co. v. Luter 
Motor Express, 1 So.2d 231. 

A motor carrier which prior to Janu- 
ary 1, 1938, had carried fresh cream, 
oil, and other petroleum products, but 
which only rarely and casually carried 
other things, could not avail of the 
“orandfather” proviso to obtain a cer- 
tificate of convenience and necessity as 
a general common carrier even if car- 
rier had held itself out as ready, able, 
and willing to carry any and every- 


ph See 
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thing for any and everybody, since 
what was actually and ordinarily done 
on and before janusey L/AL938 ysis the 
test. Laws 1938, c. 142, § 8(a, h).— 
Gulf, M. & O. R. Co. v. Luter Motor 
Express, 1 So.2d 231. 

Mo. The statute exempting trucks 
of 1% ton capacity and less from Bus 
and Truck Law is not ambiguous, but 
gives Public Service Commission power 
to determine capacity of trucks for 
exemption purposes as a fact question, 
and hence circuit court had no juris- 
diction of declaratory judgment action 
by truckers to determine their rights 
to exemption. Mo.St.Ann. §§ 5234, 
5272, pp. 6661, 6689.—State ex rel. and 
to Use of Public Service Commission 
v. Padberg, 145 S.W.2d 150. 

Though Public Service Commission 
may accept manufacturer’s rated load 
capacity in determining truck capacity 
for purposes of exemption from Bus 
and Truck Law, trucks rated as 1% 
ton capacity by manufacturer are not 
exempt if commission chooses to make 
its own finding. Mo.St.Ann. §§ 5264— 
5280, pp. 6679-6695.—State ex rel. and 
to Use of Public, Service Commission vy. 
Padberg, 145 S.W.2d 150. 

Mo. ‘Common carriers” 
by statute, engaged 
intra urban business, 
haulers” exclusively engaged in intra 
urban or suburban _ transportation, 
need not operate over a definite regu- 
lar route in order to claim exemption 
from Bus and Truck Act. Mo.St.Ann. 
§§ 5264-5280, pp. 6679-6695.—State ex 
rel. and to Use of Public Service Com- 
mission v. Blair, 146 S.W.2d 865. 

As used in proviso that Bus and 
Truck Act shall not apply to vehicles 
operating on regular routes within mu- 
nicipality and suburban property ad- 
jacent thereto, the term “regular 
routes’? includes every portion of the 
municipality and suburban territory 
over which the carrier usually or ordi- 
narily provides transportation service. 
Mo's? amin’ § 5264(b, c, g, h), p. 6679. 
—State ex rel. and to Use of Public 
Service Commission y. Blair, 146 S.W. 
2d 865. 

Drayers domiciled in city, and carry- 
ing on major portion of business or 
transportation system within the city, 
whose operations were wholly within 
the city, or wholly within city and 
suburban territory, or wholly within 
city and across state line into sub- 
urban territory in another state, were 
exempt from Bus and Truck Act. Mo. 
St.Ann. §§$ 5264-5280, pp. 6679-6695.— 
State ex rel. and to Use of Public 
ovate Commission v. Blair, 146 S.W. 
2d , 


The provision exempting from Bus 
and Truck Act vehicles operating on 
regular routes within municipal cor- 
poration and adjacent suburban terri- 


as defined 
exclusively in 
and “contract 


tory was intended to exempt interstate 


commerce operations, if major part of 
carrier’s system is located within a 
municipality in the state and opera- 
tions do not extend beyond the sub- 
urban territory, and “suburban ter- 
ritory’’ includes territory outside the 
state as well as within the state. Mo. 
St.Ann., §§ 5264-5280, pp. 6679-6695.— 
State ex rel. and to Use of Public 
Saee Commission vy. Blair, 146 S.W. 
d 


Ohio. The granting of certificates of 
public convenience and necessity to mo- 
tor transportation companies was not 
erroneous on ground that companies 
were without legal capacity because 
stock was qualified through Division 
of Securities instead of through Pub- 
lic Utilities Commission, where record 
did not disclose disposition on part 
of applicants to defy orders of the 
commission, Gen.Code, §§ 614-53 et seq., 
614-87.—Commercial Motor Freight vy. 
Public Utilities Commission of Ohio, 
33 N.E.2d 989, 188 Ohio St. 151. 

_The granting of certificates of pub- 
lic convenience and necessity was not 
erroneous on ground that certain ap- 
plicant, who had been operating over 
pike for many years and who dedi- 
cated tractor and semitrailer to service 
of common carriers, was not a ‘motor 
transportation company”.—Commercial 


Motor Freight vy. Public Ut’ 
mission of Ohio, 33 N.H.2d 989, 138 
Ohio St. 151. ; 

Tex.Civ.App. So far as its relation- 
ships to its patrons are involved, a mo- 
tor carrier confining its services to the 
transportation of one commodity may 
be either a “common carrier’”’ or a “con- 
tract carrier.” Vernon’s Ann.Civ.St. art. 
911b, § 6(d).—Austin Fireproof Ware- 
house Transfer Co. v. Faltinson, 144 S. 
W.2d 905. 

Tex.Civ.App. Under provision in mo- 
tor carrier act authorizing issuance of 
certificate of public convenience and 
necessity to operate common carrier 
motor carrier service to individual, 
firm, copartnership, corporation, com- 
pany, and association or joint-stock as- 
sociation, certificate could be issued, 
on application of individuals, to cor- 
peration to be formed by indjviduals 
with a paid-up capital stock of desig- 
nated amount. Vernon’s Ann.Civ.St. 
art. 911b, § 1(a).—Central Freight 
Lines v. Sadler, 147 S.W.2d 1102, er- 
ror dismissed, judgment correct. 

Wis. Where statutes 
weight tax and mileage tax on motor 
earriers contained exemption in case 
of trailers of such size and weight as 
to require special permit, but the 
special permit statute provided that 
statute prescribing length of vehicles 
should not apply to public service 
corporation in transportation of poles 
and other similar material used in its 
business, the provisions respecting 
transportation of poles by public serv- 
ice corporations were not made to de- 
pend upon size or weight of vehicles 
Involved. St.1937, §§ 85.45, 85.53, 194.- 
47, 194.48, 194.49.—Milwaukee Electric 
Railway & Light Co. v. Public Service 
Commission of Wisconsin, 296 N.W. 
58, 236 Wis. 631. 


Where trailers of public service cor- 
poration used for carriage and trans- 
portation of electrical distribution 
poles were well within ordinary size 
and weight limitations, no special per- 
mit by reason of size and weight was 
required, and therefore statutory pro- 
vision exempting trailers, of such size 
and weight as to require special per- 
mit, from weight tax and mileage tax 
imposed on motor carriers was inap- 
plicable, and the trailers were subject 
to such taxes. St.1937, §§ 85.45, 85.- 
538, 194.47, 194.48, 194.49.—Milwaukee 
Electric Railway & Light Co. v. Pub- 
lie Service Commission of Wisconsin, 
296 N.W. 58, 236 Wis. 631. 


§ 136 

Ky. A common carrier of passen- 
gure by motorbus, operating between 
xed termini, both intrastate and in- 
terstate, under certificates issued by 
the Interstate Commerce Commission 
and the Division of Motor Transporta- 
tion, need not register its buses with 
a county court clerk, but such carrier 
is not relieved of obligation to pay 
usage tax, though statute refers to 
registration with county clerks in 
connection with the tax, since refer- 
ence to registration with county clerks 
merely states time of payment, and 
registration with Commissioner of Mo- 
tor Vehicles is by implication the time 
of payment for buses registered with 
him. Ky.St. § 2739g-2a et seq.; §§ 
2739j-28, 4281i-1 et seq., 4281i-2.— 
Furste v. Dixie Traction Co., 150 S.W. 
2d 918, 286 Ky. 336. 


§ 137 

N.Y.Sp.Sess. Where a corporation 
leased trucks to business house to be 
used to deliver and collect lessee’s mer- 
chandise only, which was done with- 
out cost to lessee’s customers, and 
drivers were supplied by  lessor’s 
wholly owned subsidiary under a sep- 
arate agreement between lessee and the 
subsidiary, such leased trucks were 
not “public carts” and lessor was not 
a “public cartman” within meaning of 
statutory definitions thereof, nor was 
a license required for such Operation of 
trucks under statute requiring license 
for operation of publie carts kept for 
hire or used to carry merchandise for 
pay. Administrative Code, §§ B32-92.- 
0, B32-93.0.—People v. S. & BH. Mo- 
tor Hire Corporation, 29 N.Y.S.2d 105, 
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‘food manufacturers 


{ nm 1 f em- 
loyed individual defendant to 


ar- 


ducts and to consolidate their less- 
than-truckload shipments into truck- 
load shipments to obtain benefit of 
lower rates, and such defendant per- 
formed services for other manufactur- 
ers on commission basis, he was a 
mere ‘agent’ of manufacturers, and 
neither he nor the manufacturers 
were “brokers” within the Motor Car- 
rier Act, which defined a “broker” as 
a person selling or offering for sale 
any transportation or holding himself 
ol as one arranging for transporta- 
tion, and which required brokers to 
procure licenses. Motor Carrier Act 
1935, §§ 203(a) (18), 211, 49 U.S.C.A. 
§§ 303(a) (18), 311.—Interstate Com- 
merce Commission v. Chicago Food 
Mfrs..Pool Car Group, 39 F.Supp. 283, 
The provision of Motor Carrier Act 
requiring the licensing of motor trans- 
portation brokers contemplates licens- 
ing and regulating of independent per- 
sons or corporations engaging in busi- 
ness of selling transportation, and is 
not designed to include persons regu- 
larly employed, such as traffic man- 
agers or agents, shipping clerks or 


other salaried officers of shippers 
whose business it is to arrange for 
transportation. Motor Carrier Act 


1935, § 211, 49 U.S.C.A. § 311.—Inter- 
state Commerce Commission y. Chi- 
cago Food Mfrs. Pool Car Group, 39 
F.Supp. 283. < 


§ 139 
D.C.Pa. Under provision of Motor 
Carrier Act specifically exempting 


from operation of the act motor ve- 
hicles used in carrying agricultural 
commodities, motor vehicle, to come 
within exception, must be used exclu- 
sively for hauling of agricultural com- 
modities, and hauled property must be 
an agricultural commodity. Motor 
Carrier Act of 1935, as amended, 49 U. 


S.C.A. § 3803(b) (6).—U. S. v. Chad- 
wick, 39 F.Supp. 204. 
N.Y.App.Div. In determining wheth- 


er motor carrier was in operation over 
any particular route on February 1, 
1938, within statutory provision grant- 
ing such carrier ‘grandfather’ rights 
to certificate of public convenience and 
necessity, Public Service Commission’s 
determination that carrier of household 
goods would be deemed in operation on 
such date, depending upon whether it 
had carried a single load during two- 
year period before such date, was fair 
and reasonable, as against contention 
that transportation of a single load any 
time since carrier’s incorporation 
should suffice. Public Service Law, 
63-k.—Santini Bros. v. Maltbie, 23 N.Y. 
$.2d 566, 260 App.Div. 545. 

Under “grandfather” clause of stat- 
ute providing that motor carrier in 
operation on February 1, 1938, is en- 
titled to certificate of public conveni- 
ence and necessity without further 
proof of publie convenience and neces- 
sity, all operators must be treated alike, 
and the statute as applied to movers of 
household goods will not be given a 
different construction from that applied 
to general truckers. Public Service 
Law, § 63-i et seq.; §§ 63-k, 63-1.—San- 
tini Bros. v. Maltbie, 23 N.Y.S.2d 566. 
260 App.Div. 545. 

-In determining what territory should 


- be included in certificate of public con- 


venience issued under ‘‘grandfather’’ 
elause of statute entitling motor car- 
vier in bona fide operation on February 
1, 1938, within territory for which ap- 
plication is made, to a certificate with- 
out further proof of public convenience 
and necessity, Public Service Commis- 
sion’s adoption of counties as the unit 
was fair and reasonable, and readiness 
and willingness of carrier on such date 
to act as carrier to all points in state 
was not ‘bona fide operation” which 
would entitle carrier to a state-wide 
certificate regardless of actual opera- 
tion. Public Service Law, § 63-k.—San- 
tini Bros. v. Maltbie, 23 N.Y.S.2d 566, 
260 App.Div. 545. 


cate of public convenience and necessity 


i¢ 
ruary 1, | es within territo FO: 
which application is made, to a certifi- 
without further proof of public conveni- 
ence and necessity, does not authorize 
certificate allowing carrier right to car- 
ry property on return trips or between 
intermediate points, without proof of 
convenience and necessity of such trans- 
portation, where earrier’s business 
theretofore had not included such 
transportation. Public Service Law, § 
63-i et seq.; §§ 63-k, 63-l.—Santini 
Bros. v. Maltbie, 23 N.Y.S.2d 566, 260 
App.Div. 545. 

Under statutory provision entitling 
motor carriers in operation on Febru- 
ary 1, 1938, within territory for which 
application is made, to a certificate. of 
public convenience and necessity with- 
out further proof of public convenience 
and necessity, denial by Public Service 
Commission of such “grandfather” 
rights to territories not previously 
served by carrier does not preclude car- 
rier from extending its rights by apply- 
ing for a certificate authorizing extend- 
ed service and proving that the extend- 
ed service is required by public con- 
venience and necessity. Public Service 
Law, § 63-i et seq.: §§ 63-k, 63-l1—San- 
tini Bros. v. Maltbie, 23 N.Y.S.2d 566, 
266 App.Div. 545. 
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D.C.N,Y. The provision of Motor 
Carrier Act of 1935 authorizing Inter- 
state Commerce Commission to ap- 
ply to federal District Court for any 
district where motor carrier operates 
for a writ of injunction enforcing 
obedience to act affords full author- 
ity for Commission to institute suit 
and for federal District Court to exer- 
cise jurisdiction, Motor Carrier Act of 
1935, § 201 et seq., and § 222(b), 49 
U.S.C.A. § 301 et seq., and § 322(b).— 
Interstate Commerce Commission v. 
yrahers Bus Corporation, 38 F.Supp. 


Evidence that motor carrier trans- 
ported passengers on public highways 
between designated points on Sundays 
and legal holidays without a_ certifi- 
eate of public convenience and neces- 
sity issued by Interstate Commerce 
Commission authorizing such  trans- 
portation, and that carrier had not 
filed with Commission any tariff show- 
ing any rate or fare on which such 
passengers were transported, estab- 
lished violations of Motor Carrier Act 
of 1935, which would be enjoined up- 
on application of commission. Motor 
Carrier Act of 1935, § 201 et seq., and 


§§ 206(a), 217(a, d},--222(b), 49 U.S. 
C.A. § 301 et seq., and §§ 306(a), 317 
(a, d), 322(b).—Interstate Commerce 


Commission v. Fordham Bus Corpora- 
tion, 38 F.Supp. 739. 

D.C.Tex. The issuance of injunc- 
tions against Texas Railroad Commis- 
sion, if appealed from and _ reversed, 
did not make valid a use which was 
invalid so as to require issuance by 
Interstate Commerce Commission of a 
“orandfather’ certificate to motor car- 
rier operator, where injunctions merely 
restrained commission from acting 
against operator until rights in contro- 
versy could be settled and final judg- 
ment settled such rights, not as of its 
date of entry, but as of date of issu- 
ance of commission’s order which was 
under attack. Motor Carrier Act 1935, 
§ 201 et seq., 49 U.S.C.A. § 301 et seq.; 
Vernon’s Ann.Civ.St.Tex. art. 911b et 
seqg.—A. McDonald Motor Freight 
ines v.00. Sie 35 Supp 132. 

Ga. In suit by Georgia Public Serv- 
ice Commission to enjoin bus operator 
from making “charter trips” out of 
certain city, the mere fact that bus op- 
erator held a certificate of publie con- 
venience and necessity from the Com- 
mission aS a common carrier, did not 
constitute a valid defense unless the 
certificate authorized the “charter 
trips’. Ga.Code Ann. 68-632.—Bass 
v. Georgia Public-Service Commission, 
14 §.H.2d 740. 

Where certificate of public conven- 
jence and necessity issued by the Pub- 
lie Service Commission to a bus op- 
erator expressly forbade ‘charter 


ry | for 


line’ under a contract with t 


to onion the making of “cha 

that he had temporarily Py, 

equipment to a certain 'b s 

had made “charter trips’ for the b’ 
he b 


line, bus operator was properly « 
joined from making ‘charter tri 
Ga.Code Ann. §§ 68-603 to 68-605, 
629, 68-631, 68-632.—Bass vy. Geo 
Oe se nae Commission, 14 § 


' Me. The facts that two taxicab ec 
panies, having eight cabs available 
service, were jointly assigned fou 
stands at three hotels, with exclus 
stand privileges at two of them, 
another such company, having 16 cabs 
available, was assigned nine stands, in- 
cluding six at five hotels, with exclusiv 
stand privileges at three of them, Db; 
city council’s orders, passed pu 
to ordinance regulating taxicabs, di 
not entitle first two companies to equit 
able relief by injunction against e 
forcement of such ordinance and order 
—Central Cab Co. v. City of Portland, — 
16 A.2d 129. A? 
Mich. Where a municipal design 
tion of route over city streets: to b 
followed by bus company operatin. 
under permit of State Public Utilit: 
Commission is so arbitrary or un - 
sonable as to deprive right of a suit- 
able way, the court may void action of 
city, but the court cannot assume po 
er to designate another route.—Linec 
Park Coach Co. v. City of Detroit, 29. 
N.W. 149, 295 Mich. 189. eae 
In suit by motor bus company op- | 
erating /under permit of State P 
Utilities Commission to restrain © 
officials from interfering with co: 
ued used by bus company of unau 
thorized streets, evidence was insufii- 
cient to, require decrees voiding — 
municipal designation of streets to_ 
used by motor bus company.—lLi 
Park Coach Co. v. City of Detroit, 29 
N.W. 149, 295 Mich. 189. oe 
Pa.Super. In public utility commis-— 
sion’s proceeding to compel mot 
transfer company to eease and 
from transporting intrastate frei 
over indirect interstate route, 
company’s attorney stated at ~ fir 
hearing that he would reserve \righé 
answer after hearing commission’s t 
timony and raised no question as t 
sufficiency of complaint or company’ 
lack of knowledge of charge at 
four or five hearings and _ evidence — 
showed that company knew that com- | 
plaint was based on alleged subter-_ 
fuge to avoid commission’s jurisd 
tion, company was not deprived of an 
fundamental right by failure of com- 
plaint to set forth specifically nats 
of law violations charged. i 
1391.—Ryan _  v. 
Utility Commission, 


a. 
Evidence held sufficient to supp 
public utility commission’s order con 
manding motor trdhnsfer company tc 
cease and desist from  transportin; 
intrastate freight over indirect inter 
state route under certificate issued by 
interstate commerce commission on 
ground that such transportation was — 
mere subterfuge, to avoid commis- 
sion’s jurisdiction, 2 § tLeent 
Federal Motor Carrier Act of 1935, § 
206(a), 49 U.S.C.A. § 306(a).—Ryan v. 
Pennsylvania Public Utility Commis- 
sion, 17 A.2d (es te 


Whether motor transfer company’s 
transportation of intrastate freight 
over indirect interstate route is bona- 
fide interstate commerce or mere sub- 
terfuge to avoid state public utility 
commission’s jurisdiction is primarily 
administrative question involving facts 
to be determined by such commission, 
and its findings, supported by suffi- 
cient evidence, will not be interfered 
with by Superior Court, on appeal 
from commission’s order to cease and 
desist from such transportation, as it~ 
is not such court’s duty to exercise 
independent judgment, in absence of 
any question of confiscation, but court 
ean determine only whether there is 
any error of law, lack of evidence 
supporting order, or violation of any 


§ 143 


constitutional right. 66 P.S. §§ 1391, 
-1437; Federal Motor Carrier Act of 
1935, § 202(c), 49 U.S.C.A. § 302(c).— 
Ryan y. Pennsylvania Public Utility 
Cemmission, 17 A.2d 7 


§ 143 

_ Ark. Plaintiff as the holder of an 
indeterminate license to operate a bus 
line, intrastate, from El Paso to Beebe 
was not entitled to have defendant 
enjoined from transporting passengers 
gratis from Opal community to Beebe 
and return, where defendant used his 
bus five days in the week to trans- 
port school children and on Saturdays 
transported children and their parents 
without charge, did not operate on a 
fixed schedule over plaintiff’s route, 
- and did not leave Opal community on 
Saturdays until after plaintiff’s bus 
had gone through the community 
toward Beebe, and there was no eyi- 
dence that defendant intended to in- 
fringe on plaintiff's business or com- 
pete with plaintiff as a common car- 
_ rier. Acts 1927, Act 99, as amended 
a Dy Acts 1929, Act 62; Acts 1933, Act 
--«-12,—R. K. Adams Bug Line y. Faulk, 

- 150 S.W.2d 944, 


‘ § 148 
 _NJ.Sup. A “consent” by mayor as 
director of public affairs of the city of 
Newark, for the use of streets by auto- 
busses, satisfied the requirement of the 
Kates Act calling for the consent of the 
“board or body” having control of the 
public streets, since, if the director was 
i not literally a “hoard or body”, he 
fy was at least the alter ego of the entire 
_ commission. N.J.S.A. 48 :4—3.—Wohl- 
_  gemuth Bus Co. v. Publie Service Co- 
_ ordinated Transport, 15 A.2d 596, 125 
Bee Ned. La: 3232, 


Fob 


§ 152 
Mass. A mistake in statement in ap- 
plication for registration of automo- 
bile or in certificate of registration re- 
- garding place of residence or the ad- 
dress of owner of automobile does 
not invalidate its registration. G.L. 
(Ter.Ed.) c. 90, § 9, as amended by’ 
St.1934, ce. 361.—Russell v. Holland, 34 
N.H.2d 668, 309 Mass. 187. 
: An owner of an automobile may 
have a domicile in one place and a 
Wa _ residence in another place at the same 
_ time within statute requiring applica- 
tion for registration of automobile and 
‘certificate of registration to contain 
- oOwner’s name, place of residence and 
address, or he may have two places of 
residence within the commonwealth, or 
Ar place of residence within and a place 
of residence without the 
' wealth. G.L.(Ter.Ed.) ¢. 90, § 2— 
Russell v. Holland, 34 N.H.2d 668, 309 
' Mass. 187 
- The purpose of statute requiring a 
statement of place of residence and ad- 
dress in application for registration of 
automobile and in certificate of regis- 
tration is to enable a person interested 
in ascertaining the identity of a motor 
vehicle or its owner to do so readily. 
Ta G.L.(Ter.Ed.) ¢. 90, § 2—Russell v. 
a Holland, 34 N.H.2d 668, 309 Mass. 187. 


common- 


§ 156 
Mass. A mistake in statement in ap- 


i" plication for registration of automo- 
-_—*pile or in certificate of registration re- 
et garding place of residence or the ad- 
re dress of owner of automobile does not 
invalidate its registration. G.L.(Ter. 


 +~=¥Bd.) ec. 90, § 9, as amended by St.1934, 

-_ ¢. :361.—Russell v, Holland, 34 N.H.2d 

; 668, 309 Mass. 187. 

: - An owner of an automobile may have 

ji a domicile in one place and a residence 
in another place at the same time 
within statute requiring application 
for registration of automobile and cer- 
tificate of registration to contain own- 
er’s name, place of residence and ad- 
dress, or he may have two places of 
residence within the commonwealth, or 
a place of residence within and a place 
of residence without the common- 
wealth. G.L.(Ter.Ed.) c«. 90,° § — 
Russell v. Holland, 34 N.H.2d 668, 309 
Mass. 187. 

The purpose of statute requiring a 
statement of place of residence and ad- 
dress in application for registration of 
automobile and in certificate of regis- 
tration is to enable a person interested 
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in ascertaining the identity of ‘a mo-— 


tor vehicle or its owner to do so readi- 
ly. G.L.(Ter.Ed,) ¢. 90, § 2.—Russell 
vy. Holland, 34 N.H.2d 668, 309 Mass. 
187. 


§ 160 : 

Ga. Restriction in certificate of pub- 
lie convenience and necessity forbid- 
ding bus operator to make “charter 
trips” out of certain city was not void 
because of the alleged fact that such 
restriction was not contained in the 
certificates held by other bus operators 
out of such city. Ga.Code Ann, §§ 68- 
603 to 68-605, 68-629, 68-631, 68-632.— 
Bass v. Georgia Public-Service Commis- 
sion, 14 §.H.2d 740. 

N.Y.Sup. The transit commission 
had power to attach condition to is- 
suance of a certificate of convenience 
and necessity to bus company placing 
time limitation upon certificate, since 
otherwise a bus company might in ef- 
fect be given a franchise to operate on 
streets of city perpetually when a 
franchise itself is limited by city 
charter to period of not more than 25 
years. New York City Charter 1936, 
§ 364.—Clark v. City of New York, 28 
N.Y.S.2d 110, 176 Misc. 893, affirmed 
28 N.Y.S.2d 182, 262 App.Div. 855, re- 
argument denied 29 N.Y.S.2d 152, 262 
App.Div. 871. 


§ 161 

C.C.A.N.J.. While automobile liabili- 
ty policy may be voluntarily taken out 
in anticipation of order of New Jersey 
Commissioner of Motor Vehicles, no 
one is excused from taking out policy 
on theory of nonfault under the New 
Jersey financial responsibility statute 
until commissioner expressly makes a 
finding of lack of fault. N.J.S.A. 39 :6— 
1, subd. g.—Merchants Indemnity Cor- 
ee of New York vy. Peterson, 113 


Mass. The design of the compulsory 
liability Insurance Act. is to protect 
travelers on highways who are injured 
by motor vehicles. G.L.(Ter.Ed.) ec. 90, 
§§ 344A, 84D.—Service Mut. Liability 
Ins. Co. v. Aronofsky, 31 N.H.2d 837, 
308 Mass. 249. 


The requirements of compulsory au- 
tomobile insurance law apply alike to 
all who seek to register motor vehicles 
to be operated on ways of common- 
wealth, whether employers of others 
or not, G.L.(Ter.Ed.) ec. 90, §§ 34A, 
34D:—Service Mut. Liability Ins. Co. 
Feat ROISE YY 31 N.H.2d 837, 308 Mass. 
249, ; 


§ 162 

Cal.App. Under the motor carrier 
act, insurance coverage is required as 
security for protection of the public. 
Motor Carrier Act of 1935, § 215; 49 
U.S.C.A. § 315—Consolidated Shippers 
v. Pacific Employers Ins. Co., 114 P. 
2d 34, prior opinion 112° P.2d 673. 

Okl. The manifest purpose of stat- 
ute requiring the taking out of a pol- 
icy of liability insurance as a condi- 
tion of the granting of a certificate for 
passenger carrying vehicles on im- 
proved public highways, is the ‘protec- 
tion of passengers and members of the 
public. who may be injured by negli- 
gence of bus operators, and such a 
policy must be construed most strongly 
against the insurer. 47 OkISt.Ann. § 
169.—Utilities Ins. Co. v. Potter, 105 
P.2d 259, 

§ 163 

Tenn. It is within the municipal 
power of the City of Chattanooga, con- 
ferred by legislature, to exact the fil- 
ing of either a ‘personal surety bond 
or a corporate insurance bon as a 
condition to the operation of a taxicab 
on municipal streets. Priv.Acts 1929, 


ec. 652, § 3.—Steil v. City of ~Chat- 
Nes 152 S.W.2d 624, 177 Tenn. 
: § 164 
D.C.Ill. Motor carriers did not vio- 


Jate provisions of Federal Motor Car- 
rier Act by procuring insurance poli- 
cies protecting them, in excess of mini- 
mum limits required by the Interstate 
Commerce Commission, against their 
legal liability on shipments handled 
by them for a certain shipper, and the 
shipper did not violate any of the 
provisions of such act because of the 


$33 ae My 


the Ey _ Federal 
Mt), 3 ), 49 U § 
2 5 ; “S.C.A. 
seq., 315, 316(d), 317(b), 322(c).—In- 
terstate Commerce Commission v. Kraft 
Cheese Co., 38 F.Supp. 764. 


The Federal Motor Carrier Act does 
not prevent motor carriers from pro- 
tecting themselves against their legal 
liability to shippers for loss or dam- 
age to cargoes transported in excess of 
minimum limits of insurance cover- 
age required by Interstate Commerce 
Commission by carrying separate pol- 
icies of insurance. Federal Motor Car- 
rier Act 1935, § 201 et seqg., 49 U.S. 
C.A. § 301 et seq.—Interstate Commerce 
Commission vy. Kraft Cheese Co., 38°F. 
Supp. 764. 

N.Y.Sup. A common carrier in in- 
terstate commerce was prohibited 
neither by Federal Motor Carrier Act 
nor Interstate Commerce Commission’s 
rules from obtaining insurance exceed- 
ing minimum amount fixed by com- 
mission. Federal Motor Carrier Act, 
49 U.S.C.A. § 3801 et seq.—American 
Distilling Co. v. New Hampshire Fire 
Ins. Co. of Manchester, 28 N.Y.S.2d 


837. 
§ 165 . 

C.C.A.Neb, A. reimbursement clause 
in automobile liability policy which 
had been accepted by the Kansas Cor- 
poration Commission was not invalid 
under Kansas statute requiring that 
policy be filed with commission as 
condition to issuance of license, either 
on ground that clause made policy a 
bond contrary to statute or that clause 
was not permitted by prior adminis- 
trative construction of statute by the 
commission. Gen.St.Kan.1935, 66-1,- 
128.—Travelers Mut. Casualty Co. v. 
Herman, 116 I'.2d 151, certiorari denied 
Herman v. Travelers Mut. Casualty Co., 
61 S.Ct. 842. 


§ 171 

C.C.A.Neb. The Kansas statute re- 
quiring motor carriers to procure 
automobile liability insurance was en- 
acted to protect the interests of the 
public BS assuring compensation for 
injuries to persons on property other 
than passengers and cargo from neg- 
ligent operation by carriers, and was 
enacted only to protect third persons 
from injuries to themselves and their 
property. Gen.St.Kan.1935, 66-1,128.— 
Travelers Mut. Casualty Co. v. Herman, 
116 F.2d 151, certiorari denied Herman 
- Baise gate Mut. Casualty Co., 61 S. 


N.Y.Sup. Under form B.M.C.32 deal- 
ing with property or cargo damage, in- 
surer agreed to pay any shipper or con- 
signee for all loss or damage to prop- 
erty belonging to such shipper or con- 
signee coming into possession of in- 
sured for transportation for which in- 
sured might be held liable. Federal 
Motor Carrier Act, 1935, § 215, 49 U. 
S.C.A. § 315.—I. Zucker’s Sons v. Auto- 
mobile Ins. Co. of Hartford, Conn., 23 
N.Y.S.2d 83. 


§ 175 

Conn. Holder of certificate for oper- 
ation of taxicab operates on implied 
condition that he will not in operation 
of taxicab knowingly offend against 
public health, safety, or morals, and if 
certificate holder operates through 
agent, it is his duty to exercise reason- 
able supervision over the operations of 
such agents to the end that the taxicab 
is not employed in the violation of such 
condition.—Bisconti v. Public Utilities 
et at 16 A.2d 486, 127 Conn. 


Ky. Cincinnati, N. & C. Ry. Co. v. 
City of Bellevue, 151 S.W.2d 1025, 286 
Ky. 764. See Street Railroads, €247. 


N.Y. A city franchise contract must 
be read as whole to determine its pur- 
pose and intent, and single clauses 
therein cannot be construed by taking 
them out of their context and giving 
them interpretation apart from con- 
tract.—Highth Ave. Coach Corporation 
v. City ot New York, 35 N.W.2d 907, 
286 N.Y. 84, affirming 20 N.Y.S.2d 402, 
259 App.Div. 870, affirming 10 N.Y.S. 


a 


asm 


¢. mi 
i city 


act that franchise Waelder should have | 
ights to cross streets encountered in 


traversing longitudinal routes desig- 
nated in contract and to operate buses 
in either direction on such routes, but 
not in direction contrary to police’ reg- 
ulations, did not authorize police de- 
partment traffic regulation abolishing 
altogether, instead of regulating, two- 
way traffic on substantial portion of 
such routes.—Highth Ave. Coach Cor- 
poration v. City of New York, 35 N.H. 
2d 907, 286 N.Y. 84, affirming 20 N.Y.S. 
2d 402, 259 App. Div. 870, affirming 10 
N.Y.8.2d 170, 170 Mise. 243, appeal 
avnted 20 N.Y.S.2d 986, 259 App.Div. 


A provision in city franchise contract, 
authorizing operation of buses in both 
directions on two longitudinal routes, 
that franchise holder must obey all 
laws, ordinances, and traffic regulations 
and comply with police department or- 
ders respecting omnibus operation, did 
not reserve to ecity right to destroy 
most profitable portions of such routes 
by means of police regulation providing 
for one-way traffic on such portions.— 
Highth Ave. Coach Corporation v. City 
of New York, 35 N.H.2d 907, 286 N.Y. 
84, affirming 20 N.Y.S.2d 402, 259 App. 
Div. 870, affirming 10 N.Y.S.2d 170, 170 
Mise. 243, appeal granted 20 N.Y.S.2d 
986, 259 App.Diy. 1002. 

A provision in city franchise contract 
that, if vehicular traffic was diverted 
from any streets forming part of desig- 
nated routes because of fires, parades, 
traffic congestion, or any other event 
“elosing any such streets or avenues 
temporarily or permanently to vehicu- 
lar traffic’, franchise holder might use 
other streets necessary or specified by 
city police department or board of es- 
timate to continue operation of such 
routes, did not authorize abrogation or 
cancellation of portions of such routes 
by police regulation providing for one- 
way traffic on such portions, as such 
provision contained no reference to one- 
way traffic regulations and quoted 
words did not mean eee shifting 
of franchise for al! time, but word 
“permanently” was used to denote a 
period other than permanent shifting 
of franchise routes.—Eighth Ave. Coach 
Corporation vy. City of New York, 35 
N.E.2d 907, 286 NY. 84, affirming 20 
N.Y.S.2d 402, 259 App. Div. 870, affirm- 
ing 10 N.Y.S.2d 170, 170 Misc. 243, ap- 
peal granted 20 N.Y.S.2d 986, 259 App. 
Diy. 1002. 


The grant of a bus franchise con- 
stitutes a grant of “property”.—Highth 
Ave. Coach Corporation v. City of New 
York, 35 N.E.2d 907, 286 N.Y. 84, af- 
firming 20 N.Y.S.2d 402, 259 App.Div. 
870, affirming 10 N.Y.S.2d 170, 170 
Mise. 243, appeal granted 20 N.Y.S.2d 
986, 259 App.Div. 1002. 


Pa.Super. Since a firm engaged in 
transporting trucks and automobiles, 
which held itself out as a public con- 
veyance, was required to secure a per- 
mit from the Interstate Commerce 
Commission or the state public sery- 
ice commission, a driver who owned 
his own convoy truck, which he oper- 
ated in connection with firm’s business, 
could not lawfully transport vehicles 
in his own name without a permit but 
could only use his equipment for the 
firm which had such permit.—Myers v. 
Maurer & Myers, 19 A.2d 579, 144 Pa. 
Super. 385 

Tex.Civ.App. Where Railroad Com- 
mission entered an order denying the 
transfer of certificates of convenience 
and necessity authorizing the operation 
of motortrucks by holder as common 
carrier, on ground that the certificates 
were no longer in foree, and such final 
order was not appealed from, it was 
thereafter binding on the Railroad 
Commission, and it could not there- 
after say that certificates were valid.— 
T, S.C. Motor Freight Lines v. Van- 
way Express Co., 148 S.W.2d 899, error 
dismissed, judgment correct. 

The approval by Railroad Commis- 
sion of certificates of convenience and 
necessity issued by the Railroad Com- 
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for hire over Micdinwated f highways, 
which were no longer in force, could 
vest no rights thereunder in the pur- 
-chaser.—T. S. C. Motor Freight Lines 
v. Vanway Express Co., 148 S.W.2d 
899, error dismissed, judgment correct. 


W.Va. A _ certificate of convenience 
and necessity granted by the road 
commission in 1926 and containing 
statement that it was not granted on 
consideration of public necessity or 
convenience, and that there was no 
finding whether the proposed service 
was already being adequately  per- 
formed, did not operate as an “intra- 
state certificate.’ Acts 1925, c. 17, § 82. 
—Mewha v. Public Service Commission 
of West Virginia, 9 S.H.2d 868. 


The so-called ‘grandfather clause’ 
providing that if any motor carrier was 
in operation on or prior to March 1, 
1937, over route or routes or within 
territory for which application is made, 
and has so operated since that time, ex- 
cept as to interruptions over which ap- 
plicant had no control, Public Serv- 
ice Commission shall issue such certifi- 
eate without requiring further proof 
that public convenience and necessity 
will be served by such operation, could 
in no way alter certificate which did not 
operate as an intrastate certificate, so 
as to make it cover intrastate transpor- 
tation, since the clause has only to do 
with the life of certificates issued prior 
to its enactment and not with the al- 
teration of privileges thereby conferred. 
Acts 1937, c. 50, art. 6, § 3.—Mewha 
y. Public Service Commission of West 
Virginia, 9 S.H.2d 868. 
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Cal.App. If receiver were appointed 
in proceeding supplemental to execu- 
tion, to sell and transfer certain li- 
censes for operation of motor vehicles 
for hire issued pursuant to police code 
of city and county of San Francisco, 
sale of the licenses could not be con- 
summated without approval of the po- 
lice commission after notice of the 
application had been filed and pub- 
lished and the payment of a fee.—El- 
son y. Nyhan, 113 P.2d 474. 


Ohio App. The courts will be slow 
to interpret general provisions of sec- 
tions of law on other subjects as con- 
taining an exception to statute provid- 
ing that upon transfer of ownership of 
a motor yehicle registration of such 
motor vehicle shall expire. _Gen.Code, 
§ 6294-1—Columbus & Southern Ohio 
Electric Co. v. West,-36 N..2d 1. 


A consolidated corporation was re- 
quired to re-register, obtain new license 
plates and pay additional fees for mo- 
tor vehicles formerly belonging to con- 
stituent corporations, notwithstanding 
that constituent corporations had al- 
ready registered vehicles for same an- 
nual period, since registration privilege 
granted to constituent companies was 
not a “property right’, so as to come 
within statute providing that all prop- 
erty rights shall thereafter be as ef- 
fectually property of the consolidated 
corporation as they were property of 
the several constituent corporations, 
and thereby create an exception to 
statute providing that registration of a 
motor vehicle expires immediately up- 
on transfer of ownership. Gen.Code, §§ 
6294-1, 8623-68.—_Columbus & Southern 
Ohio Electric Co. v. West, 36 N:H.2d 1. 


§ 178 
N.Y.App.Div. The disapproval by 
the Public Service Commission of 


lease of four certificates of convenience 
and necessity from bus company, 
which could not profitably operate 
large busses over route in question to 
one of company’s drivers who could 
profitably operate smaller busses over 
such route, was arbitrary and caprici- 
ous, and hence was annulled in review 
proceeding under the Civil Practice 
Act, where it was not questioned that 
proposed lessee could serve the public 
better than the company, and com- 
mission had previously approved four 
identical agreements between company 
and_ other ‘drivers. Civil Practice Act, 
§ 1283, et seq.—Application of Fitz: 


gerald, 2 297 x. ¥: 8. S20 9, 


-3669c; 
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Cal. If Railroad Commission, in aan * 

eran nes respecting the Lips 0. 

right to operate as a highway co ym" 

carrier, erroneously “dechned a quest 
of law’ which went to commission’s ju- 
risdiction to act in transfer proceed- 
ings, commission’s determination | 
subject to review by Supreme Cot 
Gen.Laws 1937, Act 5386. § ise! 
Sa vy. Railroad Commission, 104 P 

ety, 

The validity of decision by Ratfroa Wh 
Commission authorizing a COrpons? On) | 
which had a right to operate as a 
Way common carrier to transfer — 5 
right to another was not ete! 
fact that, at time of transfer Preiss 
ings and unknown to commission, t hey 


jurisdiction. Pol.Cod 
eae Laws 1937, Act 638! 
50% (c) 53; 60, 62, 64— 67.—Sale v.. 
road Commission, 104 P.2d 38. 
Rule that a court acquires n S 
diction over a controversy unless 4 par 
ty with capacity to act appears before 
it and initiates the proceedings did n 
apply to proceedings before Railroad 
Commission concerning transfer ; 
right to operate as a highway co 
carrier, since commission, unlike 
court, could act sua sponte’ and its a 
tion was not dependent upon appear- 
ance’ of a party to invoke its jurisdic 
tion. Gen.Laws 1937, Act 6386, § 50% 
(c).—Sale v. Railroad Commission, 
Pi2Zdire 8: 

That a corporation which propos 
transfer its right to operate as a hig’ 
way common carrier might have been 
prevented, by reason of suspension of — 
its corporate powers, from com 
ing with rule of Railroad’ Commi I 
providing that application for a 
thority to transfer the right shoul 
made by all parties to proposed trans 
action did not affect commission’s— 
herent jurisdiction to entertain transfer 
proceedings. Pol.Code, § 3669c; Ge 
Laws 1937, Act 6386, SS 50% (c), 53- 
Hate v. Railroad Commission, 104 P. 


Where Railroad Commission mad 
order approving a corporation’s tra 
fer of its right to operate on highways 
as a common carrier, on review of ¢ 
mission’s decision refusing to set orde 
aside, Supreme Court was bound to a 
sume that publie convenience and ne 
essity required continuance of servic 
and that transferee had facilities and 
financial ability to furnish needed s 
ice. Gen.Laws 1937, Act 6386, §§ oe t 
(c), 58, 60, 62, 64— 6%—Sale v. ‘Railr ad xe 
Commission, 104 P.2a 38. Z oo 


Refusal by Railroad Commission, ‘up 
on petition by persons engaged — 
transportation business as highw 
carriers, to set aside commission’s pre- 
vious order authorizing a corporation 
transfer its right to operate as a high- 
way common carrier to a company | 
which operated a truck line in compe- — 
tition with petitioners was justified 
where over a year had elapsed since 
transfer and decision setting aside or- | 
der would have thwarted commission’s  _ 
duty to safeguard public interests with 
respect to need for adequate transpor- 
tation facilities. Gen.Laws 19387, Act 
6386, §§ 50%4(c), 538, 60, 62, 64-67; 
Pol.Code, § 3669¢c.—Sale vy. Railroad 
Commission, 104 P.2d 38. 


Conn. The statute authorizing re- 
vocation of certificate for the operation 
of taxicab for violation of chapter con- 
eerning taxicabs or any rule or regula- 
Antes established under it is not a Timi- 
tation upon another statutory provision 
authorizing the Public Utilities Com- 
mission to revoke certificate for suffi- 
cient eause shown, but its purpose is 
to make conviction itself a ground of 
revocation in the discretion of the com- 
mission. _ Gen.St.1930, § 3861; Gen.St. 
Supp.1935, § 1426c.—Bisconti v. Publie 
Utilities Sie aiisaton 16 A.2d 486, 127 
Conn. 267. 
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An order of Public Utilities Commis- 
sion establishing regulations for taxi- 
eabs, and providing that violation of 
any state motor vehicle law, the rules 
of commission, or traffic ordinance may 
be sufficient cause for revocation of 
taxicab certificate, was an application 
of, and not a limitation upon, statute 
authorizing commission to revoke taxi- 
cab certificate for sufficient cause 
shown. Gen.St.Supp.1935, § 1426c¢.— 
Bisconti v. Public Utilities Commission, 
16 A.2d 486, 127 Conn. 267. 


A proceeding before the Publie Util- 
ities Commission to revoke a license of 
taxicab operator is civil in its nature, 
for purpose of determining whether 
holder of license is chargeable with act 
of its employees. Gen.St.1930, § 3861; 
Gen.St.Supp.1935, § 1426¢c.—Bisconti v. 


Publie Utilities Commission, 16 A.2d 
486, 127 Conn. 267. 
If the Public Utilities Commission 


finds that the holder of certificate for 
operation of taxicab has failed to exer- 
cise reasonable supervision over opera- 
tion of agent, and that taxicab has been 
operated so as to offend against public 
health, safety, or morals, such conduct 
constitutes sufficient cause for revoca- 
tion of the certificate. Gen.St.1930, § 
3861; Gen.St.Supp.1935, § 1426c.—Bis- 
eonti v. Public Utilities Commission, 16 
A.2d 486, 127 Conn. 267. 


Where taxicab had been operated for 
immoral purposes by employees of 
holder of certificate for operation of 
and certificate holder failed 
to exercise proper supervision of opera- 
‘tion of taxicab by his employees, Pub- 
lic Utilities Commission did not act ar- 
bitrarily, unreasonably, or illegally in 
revoking certificate, notwithstanding it 
was not shown that certificate holder 


had any actual knowledge of charac- 


ter of operation, and even if the opera- 


tion of the taxicab was the certificate 


1426¢c.—Bisconti v. 
Beton: 16 A.2d 486, 127 Conn. 


which 


was authorized to operate 


holder’s only means of livelihood. Gen. 
St.1930, § 3861; Gen.St.Supp.1935, § 
Public — Utilities 


Me. Where common carrier hauled 
merchandise from Augusta, Camden, 
and Hiram to Portland in vehicles 


had been certified by Public 
Utilities Commission and _ transferred 
merchandise to one of carrier’s local 
pick-up and delivery trucks and com- 
pleted transportation to Westbrook, a 
city adjoining Portland and within 15 
miles therefrom, but not a_ specified 
pick-up and delivery point in any 
scheduled routes over which carrier 
motor ve- 
hicles, the Public Utilities Commission 
was justified in suspending the car- 
rier’s certificate for violation of the 
Motor Carrier Act. Pub.Acts 1933, ¢. 
259, §§ 2-10(A), as amended by Pub. 
Laws 1935, ec. 146.—Public Utilities 


_ Commission v. Congdon, 18 A.2d 312. 


The fact that common carrier operat- 
ed local pick-up and delivery trucks 
owned by him in transporting ship- 
ments of merchandise from city in 
which he maintained a regular and es- 
tablished place of business to a city 
within 15 miles therefrom, while car- 
vier was also a common carrier operat- 
ing under a certificate issued by the 
Publie Utilities Commission, was not 
a valid reason for suspending the car- 
rier’s certificate. Pub.Acts 1933, c. 259, 
§§ 2-10(A), as amended by Pub.Laws 
1935, ce. 146.—Publie Utilities Commis- 
sion v. Congdon, 18 A.2d 312. 

Wxceptions do not lie to reasons giv- 
en for ruling of Public Utilities Com- 
miission suspending certificate of com- 
nion carrier, but only to the ruling it- 
self. Pub.Acts 19338, ec. 259, §§ 2-10(A), 
us amended by Pub.Laws 1935, ec. 146. 
—Publie Utilities Commission v. Cong- 
don, 18 A.2d 312. 

NJ.Sup. The revocation by a 
ough of its consent to operate 
on certain borough — streets 
transportation company made 
cation to the Board of Public 
Commissioners for approval 
consent given was _ ineffective under 
statute. N.J.S.A. 48:4-7.—Public Sery- 
ice Interstate Transp. Co. vy. Board of 
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before 
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Pa.Com.Pl. On appeal from suspen- 
sion of an operator’s license by the 
Secretary of Revenue under § 616 of 
The Vehicle Code of May 1, 1929, P.L. 
905, as amended by § 10 of the Act of 
June? 27,1939) (Pleat 35; p WON Sas 
193, it is the duty of the court to hear 
the case de novo and to determine 
anew whether the operator’s license 
should be suspended; neither the ac- 
tion of the secretary nor the testimony 
taken before his representative is prop- 
erly part of the record.—Appeal of 
Lombertino, 39 D. & C. 581. 

Under § 615(b) of The Vehicle Code 
of 1929, as amended by § 9 of the Act 


of, June-.27,. 1939, PL. 1135, 75 B82 §.- 


192, 192.1, a motor vehicle operator’s 
license is to be suspended because of 
involvement in a fatal accident only up- 
on a showing that the operator has 
been guilty of negligence, criminal or 


otherwise.—Appeal of Lombertino, 39 
D&C) 58L. 
A motor vehicle operator’s license 


will not be suspended because of al- 
leged involvement of the operator in a 
fatal accident, where there is nothing 
before the court to show how the ac- 
cident occurred and no evidence at- 
taching blame to the operator.—Appeal 
of Lombertino, 39 D. & C. 581, 

Pa.Com.Pl. On an appeal from a 
suspension of license because of (1) 
violation of the Motor Vehicle Code, 75 
P.S. § 1 et seq., (2) failure to report 
an accident, it appeared that the acci- 
dent was occasioned by the sudden 
stopping of a line of traffic which 
caused defendant to run into and dam- 
age the car of one Zarr. At the time of 
the accident Zarr told defendant his 
damage amounted to $35 and so stated 
in his accident report. A few days 
later Zarr told defendant his damages 
amounted to $65. Defendant filed no 
accident report. Held: (a) There was 
no evidence to show reckless driving 
and licenses should not be suspended 
for minor infractions, and (b) since 
the apparent damage did not amount to 
more than $50, there was no neces- 
sity that an accident report be filed.— 
Commonwealth vy. Adams; 40 D. & C. 
398, 19 Leh.L.J. 99, 54 York 188. 

Pa.Com.P). Under Section 11 of the 
Uniform Automobile Liability Security 
Act of 1933, as amended, 75 Ss. 
1263, requiring the Secretary of Reve- 
nue to suspend motor vehicle and op- 
erator’s licenses in eases of unsatis- 
fied judgments the suspended licensee 
must (1) satisfy the judgment and (2) 
furnish proof of financial responsibility 
for future accidents before the sus- 
pension can be rescinded.—Appeal of 
Hoss, 30 Leh.L.J. 229. 

Where a money judgment is entered 
in an automobile collision suit the 
plaintiff and defendant cannot by agree- 
ment waive the requirement of Section 
11 of the Uniform Automobile Liability 
Security Act of 1933 as amended, 75 
P.S. § 1263, requiring the submission 
of proof of financial responsibility for 
future accidents before a suspension 
can be rescinded.—Appeal of Hoss, 30 
Leh.L.J. 229. 


It appears that if the Plaintiff waives 
the requirement of satisfaction of the 
judgment within 15 days, the Secretary 
of Revenue can, in his discretion, re- 
scind the suspension upon proof of 
financial ability alone.—Appeal of Hoss, 
30 Leh.L.J. 229. " 

Pa.Quar.Sess. It is a violation of § 
620(h) of The Vehicle Code of May 1, 
1929, P.L. 905,75 P.S. § 231,' prohibit- 
ing the operation of a motor venicle 
after suspension of an operator’s li- 
cense and before reinstatement thereof, 
to operate a vehicle after the expiration 
of a 90-day suspension but without ap- 
plying for or obtaining a reinstatement. 
ik a v. Buleski, 39 D. & C. 

In a prosecution for violation of § 
620(h) of The Vehicle Code, 75 P.S. § 
231, it is proper to allow the district 
attorney to cross-examine defendant 
as to his previous history in automobile 
driving and possession of operator’s li- 
censes for several years, in order to 


Public oe Com’rs, 21 A.2d 308, 
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ing suspension of his license and his 
failure to apply for reinstatement.— 
yt aie et vy. Buleski, 39 D. & C. 
4 


A conviction for violation of § 620(h) 
of The Vehicle Code, 75 P.S. § 231, will 
not be set aside on the ground that the 
court failed to charge as to reasonable 
doubt, where defendant’s own _admis- 
sions made out a complete and unan- 
swerable case against him.—Common- 
wealth v. Buleski, 39 D. & C. 496. | 

Pa.Quar.Sess. After operating privi- 
leges are suspended or revoked, the 
privileges must be restored by affirma- 
tive action of the secretary of revenue, 
in order that the operator may drive a 
motor vehicle without violating § 620 
(h) Act of May 1, 1929,.P.L. 905, 75 
P.S. § 231.—Commonwealth vy. Krupa, 
40 D. & C. 572, 57 Montg. 107. 

Tex.Civ.App. Where individual, after 
acquiring certificates of convenience 
from Railroad Commission authorizing 
him to operate motortrucks as common 
carrier, permitted subsequently organ- 
ized corporation, of which he was pres- 
ident, and which bore his name, to use 
certificates, and he claimed in receiv- 
ership proceedings of corporation that 
certificates were assets of corporation, 
and in various proceedings in district 
court certificates were considered and 
dealt with as corporation’s property, it 
was immaterial that individual was 
not made a party to action wherein cer- 
tificates were canceled, and individual 
could not thereafter contend that he, 
and not corporation, owned and had 
a right to sell certificates—T. S.C. 
Motor Freight Lines v. Vanway Ex- 
press Co., 148 S.W.2d 899, error dis- 
missed, judgment correct. 

Wash. Under statute giving Depart- 
ment of Public Service power to revoke 
certificate of bus transportation com- 
pany, wilfulness is one of essential 
facts to be determined by department 
before it possesses power to revoke cer- 
tificate. Rem.Rev.Stat. § 6389.—State 
ex rel. Northeast Transp. Co. vy. Abel, 
116 P.2d 522. 

That Department of Publie Service 
found a violation of its orders by a 
motor transportation company did not 
show a willful violation of the Depart- 
ment’s orders. Rem.Rev.Stat. § 6389. 
—State ex rel. Northeast Transp. Co. v. 
Abel, 116 P.2d 522. 

In proceedings to revoke certificate of 
convenience and necessity by Depart- 
ment of Public Service, against bus 
transportation company, the essential 
jurisdictional fact that company has 
willfully violated the department’s or- 
ders must appear as a special finding. 
Rem.Rev.Stat. § 6389.—State ex rel. 
pros cast Transp. Co. vy. Abel, 116 P.2da 

Before Department of Publie Service 
ean revoke certificate of eonvenience 
and necessity of a bus transportation 
company, the record must disclose by 
way of findings that it has complied 
with requisites for revocation. Rem. 
Rev.Stat. § 6389.—State ex rel. North- 
east Transp. Co. v. Abel, 116 P.2d 522. 

Where Department of Publie Service 
failed to find that bus transportation 
company had willfully violated its or- 
der to change and repair equipment, 
an order revoking the company’s cer- 
tificate of convenience and necessity 
was invalid. Rem.Rev.Stat. § 6389.— 
State ex rel. Northeast Transp. Co. v. 
Abel, 116 B.2d 522. . 

See The King ex rel. Dumont v. Com- 
missioner of Provincial Police [1940] 4 
Dom.L.R. 721; Provincial Secretary of 
the Province of Prince Edward Island 
v. Egan [1941] 1-Dom.L.R. 291. 
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N.J.Sup. An ordinance vesting in ad- 
ministrative officer the power to revoke 
license issued to the owner or driver 
of a “wrecker’’ for violation of any pro- 
visions of the ordinance authorizes de- 
nial of application for renewal of li- 
cense on the same ground.—Librizzi v. 
Plunkett, 16 A.2d 280. ~ 

Pa.Com.Pl. Where a motorist ig 
blinded by the lights of other vehicles, 
it is his duty to reduce the speed of his 
vehicle so as to be able to stop immedi- 
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Pa.Com.Pl. On appeal under section 
616 of The Vehicle Code of May 1, 
1929, P.L. 905, as amended by the Act 
of June 22, 1931, P.L. 751, 75 P.S. § 
193, from the action of the Secretary 
of Revenue in suspending an operator’s 
license, the matter is before the court 
de novo, so that its function is to hear 
the testimony, examine into the facts 
of the case, and exercise its discretion 
in determining whether the operator’s 
license should be suspended under the 
provisions of the act, independently of 
‘the findings of the Department of Rey- 
enue.—Appeal of Komanecky, 39 D. & 
Orcas Weg pee slaves DES eka IS KO 
On appeal from the suspension of a 
vehicle operator’s license by the Sec- 
retary of Revenue, the suspension will 
be set aside where the evidence shows 
that appellant had driven a motor 
vehicle for 16 years without any ac- 
cident, that he needed a license in or- 
der to transact his business, and that 
his license was suspended solely be- 
eause he drove a truck, equipped with 
a governor limiting its speed to 40 
miles an hour, at the speed of 45 miles 
an hour on a down grade at a time 
when there was no other traffic on 
the highway, without losing control 
of the truck.—Appeal of Komanecky, 
39) Di & °C) 87, 3° Ray. L.J. 139. 
Pa.Com.Pl. On an appeal from a rul- 
ing of the Department of Revenue sus- 
pending appellant’s operator’s license 
on an alleged charge of reckless driy- 
ing, a hearing de novo was held before 
the Court, at which the testimony indi- 
eated, inter alia, that at the time of the 
a accident in question, the appellant was 
i driving a coal truck south on a street, 
and another party was driving his 
automobile north on the same street. 
: The driver of the automobile testified 
; that he was driving about 3 feet from 
. the eastern curb at a speed of 30 to 35 
m. p._h., that he was momentarily 
blinded by the lights of appellant’s 
: truck, and that at the point of the ac- 
, cident, appellant’s truck ‘‘came cater- 


. 


cornered across the street,” and ran 
into the automobile. The appellant, 
however, testified, inter alia: that he 


was driving his truck about 2 feet from 
the western curb of the street at a 
d speed of 25 m. p. h.; that the driver 
of the automobile turned out to pass a 

tractor trailer ‘‘fand collided with my 

truck and busted my tire in front and 

the brakes and steering, and took me 
straight cater-cornered across the street 

into a tree; I had no control of my 

truck after Mr. Klinger collided with 

me’; and that the automobile “was 

: over in the middle lane, was over on 
my side, he was about half on my side 
in the middle lane.’’ Two other wit- 
nesses testified for the Commonwealth, 
but they did not see the appellant’s 
truck: until they “heard” the crash. 


Held, that under the fair weight of the. 


conflicting testimony, the appeal should 
be sustained.—Enders v. Hamilton, 51 
Dauph. 100. 

Pa.Com.Pl. An appeal from the ac- 
tion of the Secretary of Revenue in re- 
voking an operator’s license for reck- 
Jess driving, will be sustained where 

there is no evidence of excessive speed, 
drunkenness, or other willful actions 
of vross carelessness.—In re Wedzik, 
23 Brie 178. NS 

Pa.Com.Pl. Where after collision, 
driver of one of the cars deprived of 
his license, testimony showing that 
he had been a driver for several years, 
conflict of testimony as to causes of 
collision, of conditions making obser- 
vation difficult, with one vehicle parked 
blindly in an under-pass, and sunlight 
and shadows interfering, and uncon- 
tradicted testimony that the oncoming 
ear was going not over _ twenty-five 

‘miles an hour, reasonable doubt arises 
and suspension of license reversed.— 
Commonwealth y, Lazovich, 34 Luz.L. 
Reg.Rep. 143. 
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-Pa.Quar.Sess. It is not an offense 
nder The Vehicle Code of May 1, 1929, 
-L. 905, as amended, 75 P.S. § 1 et 
seq., for an official inspection station 
licensee to refuse to turn over his 
certificate of appointment and all in- 
spection stickers to the Secretary of 
Revenue, upon the latter’s arbitrary 
demand; and a summary conviction 
for such an offense will be reversed on 
appeal, especially where it is apparent 
that the Secretary’s revocation of de- 
fendant’s. license was improper.—Com- 
monwealth v. Price, 39 D. & C. 1338, 2 
Monroe L.R. 87. 


187 

Mass. In eS by nonresident truck 
driver for injuries sustained in colli- 
sion with automobile in 1935, exclusion 
of evidence as to whether truck driver 
had any license or permit from regis- 
try of motor vehicles to operate the 
truck, on ground that total number of 
days that driver operated truck in 
Massachusetts did not in the aggre- 
gate total 30 days in 1935 was error, 
since the period of 30 days fixed by 
statute must be computed from date of 
first entry of the vehicle. G.L.(Ter. 
Hd.) c. 90, § 3, as amended by St.1933, 
e. 188.—Conningford v. Cote, 32 N.E. 
2d 692, 308 Mass. 472. 5 

In action for injuries to nonresi- 
dent truck driver in collision with au- 
tomobile in 1935, although defendant 
did not set up as a defense that the 
truck was unlawfully on the highway, 
its unlawful presence if, proved would 
be evidence of contributory negligence 
which was set up as a defense, and vio- 
lation of the statute being evidence of 
negligence, if it had any causal con- 
nection with collision, plaintiff could 
not recover.—Conningford v. Cote, 32 
N.H.2d 692,.308 Mass. 472. 

The violation of statute prohibiting 
operation of motor vehicle by nonresi- 
dent without liability insurance and 
without permit beyond a period of 30 
days after date of entry in any one 
year is evidence of negligence and if 
it has any causal connection with col- 
lision plaintiff cannot recover. G.L. 
(Ter.Ed.) c. 90, § 3, as amended by St. 
1933, ec. 188.—Conningford v. Cote, 32 
N.E.2d 692, 308 Mass. 472. 

In action for injuries to nonresident 
truck driver in collision with automo- 
bile in Massachusetts in 1935, while 
proof of violation of statute prohibiting 
operation of motor vehicle by nonresi- 
dent without liability insurance and 
without permit beyond period of 30 
days, where not specifically pleaded, 
would not be conclusive as matter of 
law against right of recovery, under 
defense of contributory negligence, it 
would be evidence of negligence for 
consideration of jury. G.L.(Ter.Wd.) ec. 

3 3, as amended by St.1933, ¢. 
188.—Conningford v. Cote, 32 N.H.2d 
692, 308 Mass. 472. 


§ 190 

Mass. In actions growing out of col- 
lision between automobile operated by 
minor plaintiff and defendant’s auto- 
mobile, defendant had burden of prov- 
ing that automobile operated by minor 
plaintiff was not legally registered in 
the name of the owner under statute. 
G.L.(Ter.Ed.) ¢c. 90, § 2, as amended. 
—Dunn v. Merrill, 34 N.H.2d 498, 309 
Mass. 174. 

In actions growing out of collision 
between automobile operated by minor 
plaintiff and defendant’s automobile, 
evidence was sufticient for jury to find 
that automobile operated by minor 
plaintiff was registered in the name of 
an existing partnership as owner. G.L. 


(Ter.hd.) ¢. 90, § 2, as amended.— 
Dunn v. Merrill, 34 N.W.2d 498, 309 
Mass. 174. 


A statement in an application for 
registration that partnership was the 
owner of an automobile was some evi- 
dence of the fact that the partnership 
was the owner of the automobile reg- 
istered in its name. G.L.(Ter.Ed.) ec. 
90, § 2, as amended; § 30.—Dunn y. 
Merrill, 34 N.H.2d 498, 309 Mass. 174. 

Mass. In action for damages to 
automobile, the burden of proving that 
statutory requirements that plaintiffs 
application for registration and her 
certificate of registration should con- 


tain her name, place, residence and 
address were not fulfilled was on de- 
fendant. G.L.(Ter.Ed.) ec. 90, § 
Russell v. Holland, 34 N.E.2d 668, 
Mass. 187. Zi 


up for plaintiff with furniture wh 
she owned, that she occupied the ro 
when she visited son three or fo ‘ 
times each year, that the visits were | 
not short or merely occasional, an 
that she could not operate an automo 
bile, her application for registration | 
automobile and certificate of registr 
tion which gave “Union Street, Holli 
ton, Mass.,”” which was the address o 
her son as her “place of residence” 
and ‘address’ complied with the regis- 
tration statute in absence of evidence — 
indicating length of street, how many ry. 
houses were on it, or that house of — 
the son or other houses on it, if a a: 
bore numbers. G.L.(Ter.Hd.) ce. 90, 
2.—Russell v. Holland, 34 N.E.2d 
309 Mass. 187. (ie ahd 


§ 193 A: 

Cal.App. The statute imposing 1 
cense fee for transportation of pr 
erty by motor vehicle over public — 
highway for compensation based oF ; 
the gross receipts thereof was enacte ae 
for purpose of compelling transporta- 
tion companies to contribute their fair — 
proportion of necessary cost of main 
taining public highways over whic 
their vehicles travel, and not to regi 
late traffic on the highways. St.19: 
pp. 928, 980, 9386, §§ 1(d), 4, 14 
Bekins Van Lines y. Johnson, 114. 
2d 684. h 
h underlying purposes 0 
Bus and Truck Act are to provide fo 
preservation of highways, for safet: 
and welfare of those who use them, 
and for reasonable compensation from — 
those who use them for commercial 
purposes. Mo.St.Ann. §§ 5264-5280, pp. 
6679-6695.—State ex rel. and to Use of 
Publie Service Commission y. Blair, 
146 S.W.2d 865. le 

Ohio App. Under statute authorizin 


en v. Weber, 31 N.H.2d 117, affirmed 
N.W.2d 446, 186 Ohio St. 140. 

The deputy registrar of motor vehi- 
eles is not required to issue certificate 
of registration and number plates to 
applicant until applicant has paid to 
deputy registrar 25-cent fee required — 
by statute in addition to license fee. 
Gen.Code, § 6294.—State ex re 
Bracken v. Weber, 31 _N.H.2d 117, a 


firmed 24 N.E.2d 446, 136 Ohio 
140. mea 
§ 194 R 
Idaho. Under statute providing that — 


on all motor vehicles irrespective of | 
body type designed, intended or used 
primarily for the transportation of 
“property,” license fee should be based © 
upon the maximum gross weight there- — 
of, the Legislature intended that the 

term “property” should include that 

which is transported in ecommerce be- 

tween the people within the state, and 

property transported in ecommerce into. 
the state. Code 1932, § 48-127, ag 

amended by Laws 1939, ¢ 227.— — 
Wheeler v. Balderston, 111 P.2d 878. 


Neb. Substantial equality demands 
that all enjoying use of state’s roads or 
benefits of facilities furnished by state 
pay therefor substantially equal amount 
for privileges they really enjoy, irre- 
spective of method of contribution em- 


ployed.—Rocky Mountain Lines _ vy, 
Cochran, 299° N.W. 596. 

: § 196 
Ariz. License or _ privilege taxes 


imposed on vehicles for the privilege 
of using the public highways may be 
based on or graded according to the 
type, size, use and horse power of 
the vehicles or the extent of their use 
on the streets and highways or their 


§ 199 a 


| 


value—McAhren y. Bradshaw, 113 P. § 1622.—City and County of San Fran- 


2d 932. 


199 

Cal.App. The Serata authorizing a 
license tax for the transportation of 
property upon the state highway based 
on a percentage of the gross receipts 
from the ‘operation’ manifests the in- 
tent to base the percentage on the 
gross receipts from operation on the 
public highway outside incorporated 
cities or towns, and does not manifest 
the intent to include, in the gross re- 
] eceipts, the amount received by truck- 
ing company for loading and unload- 
ing, and for picking up and delivering 
goods which constituted 56 per cent. 
of the time and labor necessarily em- 
: ployed in the transporting of the 
-» goods. St.1933, pp. 928, 929, 930, 936, 
 +§§ 1(d), 2, 4, 14.—Bekins Van Lines 

_ ¥. Johnson, 114 P.2d 684. 


2ey § 200 

Cal. Where evidence established that 
motivating cause of payments of pur- 
ported license fees imposed on trucks 
and taxicabs by city ordinance which 
was invalid because imposing double 
taxation, was fear of infliction of 
penalties outlined in coercive provi- 
sions of the ordinance and emphasized 
- by periodic and forceful threats and 
demand warnings by city, the pay- 
ments were not “voluntary” and could 
be recovered, notwithstanding lack of 
formal protests. Pol.Code, § 3607; 
; Const. art. 13, § 1—Flynn v. City and 
- Gounty of San Francisco, 115 P.2d 3. 
ig Cal.App. The motor vehicle depart- 
Eas ment properly refused to issue cer- 
ee tificates of junk for motor vehicles 
acquired by dealer where dealer was 
unable to show registered titles in 
- himself and refused to pay statutory 
_fees for transfers of registered titles 
and annual registration and __license 
€ and penalties, Vehicle Code, § 
164.5, St.1937, p. 165; §§ 160, 186, 377, 
+ $t.1985, pp. 113, 118, 150; §§ 235, 379, 
ese 9S9, “pp. 1895, S$t.1935, 

§ 6—Simon v. Mattson, 112 P.2d 


‘The refusal by motor vehicle depart- 
ment to issue certificates of junk for 
motor vehicles acquired by dealer, who 

~ eould not show record titles in him- 
self and who refused to pay fees for 
; transfers of registered titles and an- 
nual registration and license fees and 
he penalties, was not an unlawful attempt 
to force payment of fees. Vehicle 
Code, § 164.5, St.1937, p. 165; §§ 160, 
: 5 : pp. W130 113,"150; 
tee ohmdso, io 09, .St.1939; pp. 1395, 1944; 
 $t.1935, p. 1313, § 6—Simon v. Matt- 
son, 112 P.2d 692. 


_ Ky. Where ordinance imposed $5 
license tax on all persons operating 
automobile within second-class city in- 
eluding nonresidents using automobile 
as means of conveyance to and from 
work in city, whether tax imposed was 
in excess of expense of classifying, li- 
hake censing, tagging and supervising motor 
vehicles and their drivers, and there- 
fore a “revenue tax’, was question of 
_ faet.—Johngon vy. City of Paducah, 147 
i S.W.2d 721, 285 Ky. 294, 


Burden of showing that tax imposed 
under ordinance imposing $5 license 
tax on persons operating automobiles 
in second-class city including nonresi- 
dents using automobiles as means of 
conveyance to and from work in city 
was pure revenue tax was on complain- 
ing nonresident motorist—Johnson vy, 
' City of Paducah, 147 S.W.2d 721, 285 
; Ky. 294. 

O1 


§ 2 
: Cal. Under statute providing that 
money derived from gasoline taxes and 
registration license fees should be de- 
posited in a special road improvement 
fund and expended by the county for 
acquisition of realty or interests there- 
in or construction, maintenance, or im- 
provement of highways, bridges, or 
culverts, accrued surplus in county 
road fund transferred by state to coun- 
ty could be used by the City and Coun- 
ty of San Francisco in connection with 
contract to procure services of a civil 
engineer to aid in solution of traffic 
and transit problems. St.1937, p. 2562, 


cisco v. Boyd, 110 P.2d 1036. : 


§ 210 
C.C.A.Ohio. The Ohio Drivers’ Li- 
cense Law does not make it unlawful 
solely on account of age for any per- 
son under 16 years of age to drive an 
automobile on Ohio highways. Gen. 
Code Ohio, §§ 6296-1 to 6296-38.—U. 
S. Guarantee Co. v. Seff, 117 F.2d 985. 

213 


§ 

N.C. The legislature has full au- 
thority to prescribe the conditions on 
which a driver’s license will be issued 
and to designate the court or agency 
through which and the conditions upon 
which it will be revoked. Pub.Laws 

A TESi(e), Los 
Pub.Laws 1941, c. 36.—State v. Mc- 
Daniels, 14 S.E.2d 793, 219 N.C. 763. 

214 


N.J.Sup. An ordinance requiring a 
wrecker owner’s license and a wreck- 
er operator’s license was not ‘ultra 
vires” the municipality but was a prop- 
er exercise of the police power. N.J.S. 
A. 39:3-4 et seq., 39:3-42, 39:4-2, 


An ordinance vesting in local admin- 
istrative officers an uncontrolled discre- 
tionary authority to grant or refuse 
a license to the owners and drivers of 
vehicles ‘commonly known as ‘“wreck- 
ers,” would contravene fundamental 
law.—Librizzi v. Plunkett, 16 A.2d 280. 

Ghio App. An ordinance providing 
that no person under age of 18 years 
shall. operate an automobile on streets 
of city, and that owner shall not per- 
mit minor under age of 18 years to so 
operate an automobile, is unconstitu- 
tional as in conflict with state driver’s 
license Jaw authorizing licensing of 
operators of automobiles in state with- 
out regard to age, except that registrar 
is required to examine every applicant 
for automobile driver’s license who is 
under age of 18 years as to his qualifi- 
eations to drive an ‘automobile. Gen. 
Code, § 6296-1 et seq.; Const. art, 18, 
§ 38—Russo vy. State, 31 N.H.2d 102, 
appeal dismissed State v. Russo 17 N, 
H.2d 915, 134 Ohio St. 510. 


§ 228 

N.J.Sup. An ordinance investing lo- 
eal director of publie safety with pow- 
er to issue or refuse a license to owners 
and drivers of “wreckers” requires that 
the licensee shall have the fitness and 
qualifications essential to fulfillment of 
the legislative purpose.—Librizzi v. 
Plunkett, 16 A.2d 280. 

Where ordinance for licensing of 
owners and drivers of ‘‘wreckers’’ re- 
quired that applicant certify whether he 
had ever been convicted of a felony or 
misdemeanor or a violation of the or- 
dinance, but did not lay down a definite 
disqualification in event of prior com- 
mission of crime, denial of application 
on ground that applicant had a crim- 
inal record was arbitrary. U.S.C.A. 
Const.Amend, 14.—Librizzi vy. Plunkett, 
16 A.2d 280. 

N.C. A driver’s license is evidence of 
a privilege granted by the state to 
the holder thereof to operate a motor 
vehicle upon the public highways.— 
Sao ys CR aEIes, 14 $.H.2d 793, 219 


§ 229 

Ala.App. Under statute © providing 
that Director of Public Safety shall re- 
voke driver’s license of one convicted 
of driving automobile “while intoxicat- 
ed’’, it became mandatory for director 
to revoke license of one convicted of 
driving automobile “while under in- 
fluence of intoxicating liquor’, and in- 
ferior court of county was without au- 
thority to entertain such driver’s peti- 
tion for and order restoration of li- 
cense, as there is no substantial dif- 
ference. between such offenses, Code 
1928, § 1397(50) ; Gen.Acts 1936-37, Ex. 
Sess., p. 229; Gen.Acts 1939, p. 300 et 
seq.; pp. 304, 305, § 10(h) (2), (n).— 
Ex parte Smith, 200 So. 114. 

N.J.Sup. An ordinance vesting in ad- 
ministrative officer the power to revoke 
license issued to the owner or driver of 
a “wrecker” for violation of any pro- 
visions of the ordinance authorizes de- 
nial of application for renewal of li- 


1h 


ound 


Plunkett, 16 A.2d 280. 
N.Y. Where 


Motor Vehicles, who revoked petition- 
er’s license because of prior convictions 
within eighteen months, the failure to 
comply with statute rendered the revo- 
eation void. Civil Practice Act, § 1283 
et seq.; 
et seq.; § 71, subd. 2: § 71-a; Code 
Cr.Proe. § 335-a.—De Martino vy. Meal- 
ey, 30 N.H.2d 486, 284 N.Y. 231. affirm- 
ing 19 N.Y.S.2d 529, 259 Anp.Div. 794, 
reargument denied 20 N.Y.S.2d 494, 
259 App.Div. 976. 

N.Y.Sup. The absence of notation in 
any certificate of conviction or return 
showing on its face comnvliance with 
statutory requirements that plea of 
guilty to charge of violation of Vehicle 
and Traffic Law ean be accented only 
after informing defendant that upon 
conviction defendant will be liable to a 
penalty and to suspension or. revoca- 
tion of chauffeur’s license, will not in- 
validate judgment of conviction or or- 
der of revocation. Code Cr.Proe, § 335- 
a.—Schapiro v. Mealey, 25 N.Y.S8.2d 66, 
175 Misc. 367. 

The revocation of chauffeur’s license 
of motorist pleading guilty before jus- 
tice of peace to charge of eau scene 
of accident without reporting to police 
officer or nearest police station would 
not be annulled on ground that justice 
failed to advise motorist, as required 
by statute, that license was subject 
to revocation on conviction, where af- 
fidavit of justice stated that justice so 
informed motorist. 
Law, § 70, subd. 5-a; Code Cr.Proc. § 
335-a.—Schapiro v. Mealey, 25 N.Y.S.2d 
66, 175 Mise. 367. 


N.Y.Stp. Failure of magistrate to 
comply with statute which requires 
that before plea of guilty be accepted 
for commission of offense which would 
warrant revocation of chauffeur’s li- 
cense, defendant must be informed that 
upon conviction in addition to penalty 
he is liable to loss of his license, ren- 
ders the magistrate’s judgment void 
and subject to ‘‘collateral attack’. Civ- 
il Practice Act, § 1283 et seq.—Nervo 
Fontraleys 25 N.Y.8.2d 632, 175 Misc. 


Where mere inspection of record 
showed that magistrate failed to obey 
mandatory provision of statute which 
required that before plea of guilty to 
offense which would warrant revocation 
of chauffeur’s license, defendant must 
be informed that upon conviction in ad- 
dition to penalty he is Jiable to loss of 
his license, the magistrate’s judgment 
was subject to collateral attack, since 


the Magistrate’s Court is an “inferior 


court”. Civil Practice Act, § 1283 et 
seq.; Vehicle and Traffic Law, § 70, 
subd. 5; ; 71, subd. 2; § 94-a; Code 
Cr.Proc. 835-a; Inferior Criminal 
Courts Act, § 2.—Nervo_v. Mealey, 25 
N.¥.S.2d 632, 175 Misc. 952. 


N.Y.Sup. Where judgment debtors’ 
automobile operator’s licenses were 
suspended for failure to pay the judg- 
ment, and thereafter judgment debtors 
were discharged in -bankruptey and 
procured an order canceling the judg- 
ment, and Commissioner of Motor Ve- 
hicles, on assumption that judgment 
had been paid, restored the licenses 
after they had been suspended for 
two years, and four months, ¢ommis- 
sioner was required to suspend the 
licenses for a further period of eight 
months in accordance with statute re- 
quiring that license be suspended for 
a period of three years. Vehicle and 
Traffic Law, § 94-b.—People ex rel. 
Schackel v. Mealey, 28 N.Y.S.2d 1022. 
_N.¥.Co.Ct, When a motorist is con- 
victed of violating statute making it a 


Vehicle and Traffic Law, § 1. 


Vehicle and Traffic » 


—— Le Soi tala ha a 
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cense is: 
fic Law, § 


thout repo 

ion, or judicial | 
ition of motorist’s 

aandatory. WVehicle,and Traf- 
70, subd. 5-a; § 71, subds. 2, 
3.—People v. La Rock, 21 N.Y.S.2d 778, 
174 Mise. 795. é 

N.C. The legislature has full au- 
thority to prescribe the conditions on 
which a_driver’s license will be _ is- 
sued and to designate the court or 
agency through which and the condi- 
tions upon which it will be revoked. 
Pub.Laws 1935, ce. 52, §§ 1, 12(6), 18(e), 
19; Pub.Laws 1941, ¢. 86.—State v. 
McDaniels, 14 $.H.2d 793, 219 N.C. 768. 

The enforcement of statutory provi- 
sions for revocation of a driver’s li- 
cense is vested exclusively in Depart- 
ment of Revenue of the state, subject 
to right of review by the Superior 
Court, and any attempt by the munici- 
pal court to revoke license as penalty 


'in part for reckless driving was void 


for want of jurisdiction. Pub.Laws 
1935, c. 52, §§ 1, 12(6), 18(e), 19; Pub. 
Laws 1941, ec. 36—State v. McDaniels, 
14 S.H.2d 793, 219 N.C. 7638. 

Pa.Com.Pl. Where license is revoked, 
testimony showing that appellant had 
operated a car 1936-1939 without li- 
cense and had been arrested on view 
for using a fictitious name in _ his 
learner’s permit, applying for a new 
Jearner’s permit in his right name, 
Court will not interfere with discre- 
tion of director of safety in revoking 
the license.—In re Suspension of Li- 
cense of Grum, 34 Luz.L.Reg.Rep. 68. 

Pa.Com.Pl. Where defendant was 
driving motorcycle upon which were 
two other passengers, between 30 and 
40 miles speed on four-lane highway, 
machine skidded, throwing one _ pas- 
senger to the pavement with injuries 
which resulted in death within a few 
hours, and operator of motorcycle was 
deprived of his license and appealed. 
Held, mere fact that petitioner was op- 
erating machine involved in an_acci- 
dent in which a person was fatally in- 
jured not of itself justification for 
withdrawal of driving license.—Com- 
monwealth vy. Hilstolsky, 34 Luz.L.Reg. 
Rep. 271. 

License should be suspended only 
when carelessness or negligence is con- 
tributory to accident.—Commonwealth 
y. Hilstolsky, 34 Luz.L.Reg.Rep. 271. 

Where evidence discloses that motor- 
eycle skidded on mud washed upon 
highway after severe rainstorm, mere 
fact of machine skidding does not indi- 
eate negligence and particularly where 
no evidence adduced of excessive speed 
or other recklessness.—Commonwealth 
v. Hilstolsky, 34 Luz.L.Reg.Rep. 271. 

License reinstated.—Commonwealth v. 
Hilstolsky, 34 Luz.L.Reg.Rep. 271. 

S.C. Where defendant pleaded guilty 
to driving automobile while under the 
influence of intoxicating liquors and 
paid fine imposed upon him by the re- 
corder’s court, in consequence of which 
defendant's driver’s license was sus- 
pended, case was at an end and there 
was nothing which could be taken to 
county court to have suspension of li- 
cense set aside.—Folsom v. South Caro- 
lina State Highway Department, 13 S. 
Hea e130, 9064S C1167. 

Driver’s license was properly sus- 
pended by highway department upon 
notification from recorder’s court that 
licensee had pleaded guilty to driving 
an automobile on city streets while 
under the influence of intoxicating 
liquors, and county judge erred in set- 
ting aside suspension.—Folsom v. South 
Carolina State Highway Department, 
13 S.E.2d 130, 196 S.C. 167. 

Where highway department had sus- 
pended driver’s license upon notifica- 
tion from recorder’s court that licensee 
had pleaded guilty to driving automo- 
bile on city streets while under the in- 
fluence of intoxicating liquors, county 


' court erred in restraining the suspen- 


sion of license, since court was with- 
out jurisdiction to restrain the enforce- 
ment of such criminal statute in the 
cireumstances.—Folsom v. South Caro- 
lina State Highway Department, 13 S. 
BE.2d 130, 196 S.C. 167. 

Where highway department had sus- 


- eensee had pleaded > guilty to driving © 


automobile on city streets while under 
the influence of intoxicating liquors, 
county court was -without jurisdiction 


pension of the license, since licensee 
had an adequate remedy at law by 
appeal from the action of the highway 
department to the circuit judge, which 
appeal must be taken within 30 days 
after the suspension which licensee did 
not do. Code 1932, § 5990.—KFolsom v, 
South Carolina State Highway Depart- 
ment, 13 §.E.2d 130, 196 S.C. 167. 

See Provincial Secretary of Prince 
Hdward Island v. Bgan [1941] 3 Dom. 
L.R. 305. 


§ 230 
D.O.N.Y. The New York statute pro- 
viding for the suspension of an auto- 
mobile driver’s license for three years 
unless the licensee pays a judgment 
rendered in an automobile accident 
case, and directing the Commissioner 
of Motor Vehicles not to restore the 
license within that time even if he does 
pay the judgment unless he gives re- 


quired security, does not violate the- 


Fourteenth Amendment. Vehicle and 
Traffic Law N.Y. § 94-b;_U.S.C.A.Const. 
paper 14.—Reitz v. Mealey, 34 F.Supp. 

2. 

See Commissioner of Provincial Po- 
lice v. The King and Dumont [1941] 3 
Dom.L.R. 204. 

§ 231 

N.Y.Sup. Where before acceptance 
of plea of guilty to charge of leaving 
scene of accident, police justice warned 
accused that, in addition to any other 
penalty that might be imposed, ac- 
cused’s license to operate a motor ve- 
hicle ‘‘might’”? be suspended or re- 
voked, but did not inform accused that 
his license ‘‘must’ be suspended or 
revoked, warning did not comply with 
Code of Criminal Procedure provision 
that plea of guilty to charge of viola- 
tion of Vehicle and Traffic Law can 
be accepted only after informing de- 
fendant that, upon conviction, his li- 
cense to drive a motor vehicle ‘‘may 
or must be suspended or revoked.” 


Vehicle and Traffic Law, 71; Code 
Cr.Proc. § 335-a.—Hudson y. Mealey, 
28 N.Y.S.2d 330,176 Misc, 696. 

§ 232 


Fla. The ‘statute granting to one 
whose driver’s license has been re- 
voked a right of appeal to court con- 
fers jurisdiction on circuit court to 
review action of Department of Public 
Safety in all cases other than those 
in which statute makes suspension or 
revocation mandatory. Acts 1939, e¢. 
19551, § 48,—Department of Public 
Safety v. Koonce, 3 So.2d 331. 

The vesting of jurisdiction in cir- 
euit court to review action of Depart- 
ment of Public Safety in revoking or 
suspending an operator’s license per- 
mits the department to challenge ju- 
risdiction of any court assuming to 
act and to test that jurisdiction by 
orderly procedure, and permits the 
department to have judicial review of 
proceedings had in the circuit court. 
Acts 19389, c. 19551, § 48.—Department 
See Safety v. Koonce, 3 So.2d 
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Ga.App. The operation of a motor 
vehicle without having a driver’s li- 
cense violates’ no duty owing by the 
operator to another person on the high- 
way and can have no causal connec- 
tion with an injury to the other, such 
as that resulting from a collision— 
Etheridge v. Guest, 12 S.H.2d 483, 63 
Ga.App. 637. 

Mass. The operation of an automo- 
bile on the public ways by a person 
who is not licensed as required by stat- 
ute is a “crime”, and violation of the 
statute is evidence of negligence as to 
all consequences that the statute was 
intended to prevent. G.L.(Ter.Ed.) e. 
308 10.—Watson vy. Forbes, 30 N.H.2d 


In action for damages arising out of 
automobile collision, evidence that op- 
erator of one of vehicles does not have 
a_license as required by statute be- 
comes material if there is a causal con- 


to entertain petition to enjoin the sus- 


finding tribunal 
(TerMd:)- ch) 905,78 
Forbes, 30 N.E.2d 228. 


to determine. | 
10.—Watson 


did not have license to operate m« 
vehicles as required by statute, per 
ting defendant to show reason t 
driver of his truck did not renew 
license was error, but not pre 
in view of instruction to jury. 
(Ter.Hd.)¢.. 90, §-10;:°¢. 231, §. 
Watson vy. Forbes, 30 N.E.2d 228 


ant’s duty toward plaintiffs w 
that owed to travelers in genera. 
at most, was merely to refrain 
“wilful” or “wanton” conduct, re 
less of whether plaintiffs were licens 
or trespassers, and hence defendan 
alleged negligence in allegedly allowi 
driver to operate automobile while in- 
toxicated and without operator’ li 
cense, in violation of law, did not re 
der defendant liable to plaintiffs C 
injuries sustained when 
struck parked truck. 
90, §§ 10, 12, 23, 24.—Thoriau 
Pierce, 30 N.EH.2d 682, 307 Mass. | 
Mass. In action for damages to tr 
struck by automobile registered 
name of corporate defendant as owner 
evidence that operator of automobil 
had no driver’s license, was intoxicated 
and that he drove on rainy night bi 
tween 40 and 45 miles per hour aft 
he had been told by passenger not 0 
drive so fast, that visibility was affect. 
ed by steam on windshield, that a few 
seconds before accident operator to: 


his hand off wheel to operate radio, a 


and that automobile struck rear o 
plaintiff's parked truck, was for ju 
on issue of operator’s negligence w 
ranting verdict against corporate « 
fendant. G.L.(Ter.Ed.) c. 90, §§ 10 
24; ¢. 231, § 85A.—Le Blane v. Pi 
Btos0e Co., 30 N.H.2d 684, 307 | 

The statute providing that no p 
son shall allow a motor vehicle 
his control to be operated by any : 
son who has no legal right to opera 
it, or in violation of 1 


d at the time 
license, and evidence of e 
of operator’s authority as 


driver’s 
tent 


where he could drive automobile, was 
for jury on issue of defendant’s negli- 


gence in allegedly violating statute by 
allowing such operator to drive and 
on issue of proximate cause. G.L.(Ter 
Ed.) c. 90, §§ 10, 12, 24.—Le Blane v. 
Pierce Motor Co., 30 N.H.2d 684, 307 
Mass. 535. 
Mass. That driver was operating 
automobile without being licensed to, 
do so was evidence that driver was op- 
erating automobile negligently at time 
of collision with bus.—Keeler y. God- 
frey, 33. N.E.2d 265, 308 Mass. 573. 
Where fact that automobile driver 
was operating automobile without a 
license to do so at time of collision 
with side of motorbus which was mak- 
ing a left turn at intersection was evi- 
dence that driver was operating auto- 
mobile negligently and manner of oper- 
ation of the automobile could have 
been found to have had causal relation 
to collision, and there was no evidence 
as to movement of automobile before 
collision, bus passengers were entitled 


that operator was i: 
and had no — 


a 
7 


aig oT RSE <2 tah ee. 


ae 
> 
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to recover for injuries sustained in 
collision—Keeler v. Godfrey, 33 N.H.2d 
265, 308 Mass. ras 


Nev. In automobile guest’s action 
for injuries sustained while riding in 
defendant’s automobile on highway in 
state of California, the fact that the 
defendant driver did not have and 
had not applied for driver’s license was 


immaterial.—Mitrovich vy. Pavlovich, 
114 P.2d 1084. 

§ 240 
Mo.App. Under statute providing 


that it is the duty of recorder of deeds 
on request of mortgagee to certify on 
eertificate of title to mortgaged motor 
vehicle that chattel mortgage has been 
filed with proviso that provision should 
not apply to chattel mortgages given 
to secure purchase price of motor vehi- 
cle sold by manufacturer or distribut- 
ing dealers, where chattel mortgage was 
given to secure payment of purchase 
price of automobile, chattel mortgagee 
was not required to request recorder to 
certify on certificate of title that chat- 
tel mortgage had been filed, especially 
where certificate of title was not issued 
until after the chattel mortgage was 
filed. Rev.St.1939, § 3488, Mo.St.Ann. 
§ 3097A, p. 1919.—Interstate Securities 
Co. y. Barton, 153 S.W.2d 393. 

The proper filing of a chattel mort- 
gage given to secure purchase price of 
a new automobile with the recorder of 
deeds in the proper county was notice 
to the world of the existence of the 
mortgage, notwithstanding that there 
was no certification on the certificate 
of title that chattel mortgage had been 
filed. Rev.St.1939, §§ 3488, 8382, Mo.St. 
Ann. §§ 3097A, 7774, pp. 1919, 5193.— 


: Interstate Securities Co. v. Barton, 153 


S.W.2d 393. 


Pa.Super. A certificate of title is 


a necessary incident to the ownership 


of a used automobile, and a dealer 
eannot dispose of such an automobile 
until a certificate of title has been ob- 
tained. 75 P.S. § 31(a),—Commercial 
Credit Co. v. McDermott, 19 A.2d 622. 
144 PaSuper. 281. 

Tex.Civ.App. Under the Certificate 
of Title Act, the matter of contract 
liens of automobiles, their registration, 
validity and priority are regulated, but 


‘the attachment of a lien, such as for 


storage charges or a mechanic’s lien 
for work on automobile, is not pro- 
hibited, and the pledge of an automo- 
bile by owner holding a certificate of 
‘title to secure an indebtedness is not 
prohibited. Vernon’s Annee Ce art. 
1436—1, §§ 1, 8, 10, 19, 33, 42-46, 51- 
53.—Elder Chevrolet Co. v. Bailey 
County Motor Co., 151 S.W.2d 938. 
. § 243 

Pa.Co. An involuntary non-suit was 
entered in an action of trespass by an 
insurance company to recover dam- 
ages to an automobile insured by it 
when stolen from a garage in an apart- 
ment used in common by other ten- 
ants, where plaintiff insurance company 
pad the owner of the car his repair 
ill after the car had been recovered, 
receiving therefor a subrogation re- 
ceipt, and then sued the owner of the 
apartment. Recovery was barred in 
that the relationship between the owner 
of the. car and the defendant was that 
of landlord and tenant, and not that 
of bailor and bailee. When stolen, the 
automobile was in the possession of its 
owner and not the owner of the apart- 
ment. The car was delivered to the 
owner himself in locations to which 
he had a right as tenant under the 
lease. He was acting under rights and 
privileges conferred upon him by the 
lease. The defendant never at any time 
had possession of the automobile. A 
bailment implies delivery of possession 
of personal property.—Patriotie Ins. 
Co. v. Goodman Models, Ine, 89 P-L. 
J O98 
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N.Y.Ct.Cl. Where for several years 
stones had fallen onto highway at par- 
ticular point, but no steps had been 
taken to guard the traveling public, ex- 
cept to post a sign, the state was not 
relieved from liability for injuries to 
infant passenger in automobile which 


MOTOR VEHICLES 


struck stone in highway on November 
21, by statute making state liable for 
injuries from defects in highways be- 
tween May 1 and November 15.—High- 
way Law, § 58.—Hazzard v. State, 23 
N.Y.S.2d 29. ; 


§ 300 
D.C.N.J. Under New Jersey statute 
relating to sale of motor vehicles, fail- 
ure of the prescribed assignment to 
have two witnesses whose genuine 
names and_ residences were stated 
thereon was a fatal defect and title 


could not pass Dy the assignment. 
N.J.S.A. 9:10-1 et “seq., 3910-2, 
39:10-8, 39:10-9.—U. S. v. One 1939 


Cadillae Two-Passenger Coupe, Motor 
No. 8291842, License No. NJ-MH-27- 
V, 36 F.Supp. 847. 

The New Jersey statute relating to 
sale of motor vehicles enacts as a mat- 
ter of public policy a method of trans- 
fer of property in motor vehicles, dif- 
fering from that prevailing and_ re- 
quired as to other chattels, and legal 
title to a motor vehicle can pass only 
by documentary evidence executed 
prescribed manner. N.J.S.A. 39:10-1 
et seq., 39:10-2, 39:10-8, 39:10-9.—U. 
S. v. One 1939 Cadillac Two-Passenger 
Coupe, Motor No. 8291842, License No. 
NJ-MH-27-V, 36 F.Supp. 847 

Cal.App. Where automobile manu- 
facturing company, from which auto- 
mobile finance company purchased au- 
tomobiles for dealer corporation’s 
president, delivered them to dealer’s 
place of business and received finance 
company’s check in payment therefor, 
after which such president registered 
them with state motor vehicle depart- 
ment in name of finance company as 
legal owner, title thereto passed from 
manufacturer to finance company, not 
to dealer’s president, so that finance 
company’s contract for conditional sale 
of vehicles to such president was not 
purely chattel mortgage void as 
against dealer’s attachment creditor be- 
cause it covered merchant’s stock in 
trade and was not acknowledged or re- 
corded. Code Civ.Proc. § 689; Civ. 
Code, §§ 2955, subd. 3, 2957; Vehicle 
Code §§ 195-198, St.1935, pp. 118-119.— 
Universal Credit Co. v. M. C. Gale, Inc., 
105 P.2d 1003. 

N.J. Where plaintiff took title to 
truck as security for a note and bill 
of sale conforming to requirements of 
motor vehicle transfer statute and not 
conforming to statutory definition of 
conditional sale was duly filed with 
commissioner of motor vehicles but 
truck was kept and operated by the 
owner and statute providing for re- 
moval of registration plates on trans- 
fer was not complied with, transaction 
was a “chattel mortgage” and not be- 
ing properly recorded as such was 
void as against subsequent judgment 


creditor of truck _ owner. N.J.S.A. 
39:3-30, 39:10-1 et seq., 46:28-5, 
46 :32-2.—Security Nat. Bank of Tren- 
ton” v. Bell; 272A -2d> 5525°125 °N. JL 


ne reversing 13 A.2d 215, 125 N.J.L. 


N.J.Sup. The recording of condition- 
al sales of motor vehicles is governed 
by statute requiring filing of notice of 
reservation of title with Commissioner 
of Motor Vehicles, and statute requir- 
ing the filing of conditional sales con- 
tracts generally after three years for 
successive additional periods of one 
year is inapplicable. N.J.S.A. 39:10-1 
et seq., 46:32-13.—Van Syckle v. Keats, 
15°A.2d 321, 125 N.J.L. 319. 

Ohio. Where partnership dealing in 
motor vehicles purchased automobile 
from distributor on November 6, 1937, 
and on November 12, partner, on a 
form furnished by finance company, 
executed chattel mortgage in favor of 
partnership, although partner had not 
acquired separate title or possession 
of automobile or received bill of sale 
or paid sales or use tax in connection 
with transaction, and on same day 
partnership assigned mortgage to com- 
pany but retained possession of auto- 
mobile, a certificate of title issued to 
parthership on an application which 
was not accompanied by a manufac- 
turer’s or importer’s certificate as re- 
quired by statute, or by a proper bill 
of sale or sworn statement of owner- 


‘ship, was improperly issued and was 


void in hands of finance company. 
Gen.Code, §§ 6290-2, 6290-5, 6290-13.— 
Automobile Finance Co. v. Munday, 30 
N,E.2d 1002, 187 Ohio St. 504. , 
Where chattel mortgage on automo- 
bile was assigned on November 12, 
1937, to finance company in the trade 
name under which it was doing busi- 
ness in the county, and clerk of courts, 
without presentation to him of the 
chattel mortgage, noted on certificate 
of title a chattel mortgage without 
date, in the correct corporate name of 
the finance company, and issued a cer- 
tificate of title which came into pos- 
session of finance company without any 
consideration other than payment for 
the assigned chattel mortgage and 
note, the finance company acquired no 
title to the certificate. Gen.Code, 
6290-6.—Automobile Finance Co. Vv. 
rare 30 N.H.2d 1002, 137 Ohio St. 


A certificate of title issued on the 
false representations of automobile 
dealer was void ab initio. Gen.Code, § 
6290-2 et seq.—Automobile Finance Co. 
v. Munday, 30 N.E.2d 1002, 137 Ohio 
St. 504. 

A finance company which acquired 
certificate of title without any consider- 
ation other than prior payment for 
chattel mortgage which had beer as- 
signed to it by dealer on November 
12, 1937, and note secured thereby. 
was “estopped” from setting up its 
chattel mortgage against one who pur- 
chased automobile from dealer in good 
faith. Gen.Code, § 6290-4.—Automo- 
bile Finance Co. v. Munday, 30 N.H.2d 
1002, 137 Ohio St. 504. 

Where partnership dealing in motor 
vehicles purchased automobile from 
distributor on November 6, 1937, and 
on November 12, partner, on a form 
furnished by finance company, execut- 
ed chattel mortgage in favor of part- 
nership, although partner had not ac- 
quired separate title or possession of, 
automobile or received bill of sale or 
paid sales or use tax in connection 
with transaction, and on same day 
partnership assigned mortgage to com- 
pany but retained possession of auto- 
mobile, one who on May 21, 1938, in 
good faith and without notice pur- 
chased automobile from dealer, and 
paid sales or use tax and fees for ob- 
taining certificate of title, was entitled 
to right of property therein and pos- 
session thereof as against company, 
though buyer had not been issued a 
certificate of title. Gen.Code, §§ 6290- 
2, 6290-3, 6290-4, 6290-5, 6290-6, 6290- 
9, 6290-13, 6299, 6301. 6310-3 et seq., 
8560, 8561, 12051, 12052, 12069.—Au- 
tomobile Finance Co. v. Munday, 30 
N.E.2d 1002, 187 Ohio St. 504. 
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Cal.App. The failure to _ register 
transfer of automobile certificate of 
ownership with Motor Vehicle Depart- 
ment nullified any transfer of title 
by virtue of indorsement and delivery 
of certificate by company purporting 
to be legal owner of automobile. Ve- 
hicle Code, § 186, St.1935, p. 118.— 
Bank of America Nat. Trust & Savings 


Ass’n vy. National Funding Corpora- 
tion, 114 P.2d 
§ 306 
Cal.App. In absence of provision in 


statute relating to registration of trans- 
fer of automobile title, that registration 
is constructive notice to world of trans- 
fer of title, the harsh rule of con- 
structive notice would not be read into 
statute. Wehicle Code, §§ 140-186, St. 
1935, pp. 108-118—Bank of America 
Nat. Trust & Savings <Ass’n v. Na- 
youere Funding Corporation, 114 P.2da 


App.D.C. The statute providing that 
the owner of a motor vehicle shall not 
operate it upon any public highway in 
the District of Columbia without first 
obtaining a certificate of title therefor 
does not avoid an otherwise valid con- 
tract. for purchase of an automobile, 
D.C.Code Supp. V, T. 6, § 243(d).—As- 
sociates Discount Corporation y. Har- 
desty, 122’ F.2d 18. 

App.D.C. The sale of used automo- 
bile by dealer which had possession 


EN) 


course 


— 


U 
cause certificate of title held by finance 
company was not assigned to buyer by 
dealer at time of transfer, as required 
by registration regulations. D.C.Code 
1929, T. 6, § 241 et seq.—Fogle v. Gen- 
eral Credit, 122 F.2d 45. 

The registration regulation requiring 
that certificate of title be assigned at 
time ownership of motor vehicle is 
transferred, and the regulation requir- 
ing that a dealer acquire a certificate 
of origin with a new motor vehicle 
should be construed consistently with 
reference to the effect of a failure to 
assign and deliver required certificate 
at time of transfer. D.C.Code 1929, T. 
6, § 241 et seq.—Fogle v. General Cred- 
it, 122 F.2d 45. 

A finance company which sought to 
take advantage of the prohibition of 
registration regulation against transfer 
of a used vehicle without assignment of 
the certificate of title could not be re- 
lieved of the burden of provision in 
following regulation that no dealer 
shall have any used motor vehicle or 
trailer in his possession unless he shall 
have a certificate of title for it issued 
or assigned to him. D.C.Code 1929, T. 
6, § 241 et seq.—Fogle v. General Cred- 
iG 22)E2a) 455 

The purpose of registration regula- 
tion that no dealer shall have any used 
motor vehicle or trailer in his posses- 
sion unless he shall have a certificate of 
title for it issued or assigned to him is 
apparently to prevent persons holding 
certificate from giving possession of 
vehicle to a dealer without also deliver- 
ing certificate to him. D.C.Code 1929, 
T. 6, § 241 et seq.—Fogle v. General 
Credit, 122 F.2d 45. 

Il.App. The Uniform Motor Vehi- 
ele Anti-Theft Act and the Uniform 
Sales Act regulating manner of trans- 
ferring or recording titles to automo- 
biles are required to be strictly con- 
strued and are not intended to pro- 
hibit or render invalid as between the 
parties contracts involving the bona 
fide sale and delivery of automobiles. 
Smith-Hurd Stats. c. 9514, §§ 74-93; 
e. 12114, §§ 1-77.—Smith v. Rust, 
N.B.2d 723, 310 IllApp. 47. 

The Uniform Motor Vehicle Anti- 
Theft Act, although punishing vViola- 
tion of any of its terms in relation to 
sale, transfer, delivery and registra- 
tion of automobiles, is intended to 
prevent theft and certain unlawful ac- 
tions and practices and not to prevent 
or render illegal the legitimate sale, 
transfer and delivery of automobiles. 
Smith-Hurd Stats. c. 9544, §§ 74-93.— 
Smith v. Rust, 33 N.B.2d 723. 


A conditional sales contract for the 
sale of a used automobile which pro- 
vided for retention of title by seller 
until complete payment for automobile 
was made and contained no provision 
concerning delivery of title certificate 
to the buyer was not invalid because 
of failure to comply with provision of 
Uniform Motor Vehicle Anti-Theft Act 
or the Uniform Sales Act. Smith- 
Hurd Stats. c. 9544, §§ 74-93; c. 121%, 
§§ 1-77._Smith v. Rust, 33 N.E.2d 
123. 

Where ambiguous conditional sales 
eontract covering automobile provided 
that the written contract comprised 
the entire agreement effecting the sale, 
and the contract provided for reten- 
tion of citle by seller until complete 
payment for automobile was made and 
contained no provision relating to a 
certificate of title, the contract was 
binding as between the parties, and 
evidence relating to alleged breach of 
an oral agreement by the seller to as- 
sign certificate of title to buyer be- 
fore completion of payments on auto- 
mobile or application for automobile 
license was inadmissible in buyer’s ac- 
tion to recover portion of purchase 
price which had been paid by the buy- 
er. Smith-Hurd Stats. c. 954, §§ 74- 
93; ce. 121%, §§ 1-77.—Smith v. Rust, 
33 N.B.2d 723. : 

Mo.App. In action of replevin to re- 
cover an 1 
who purchased it from a third pasty 


automobile from defendant, 


soe at Cae ie ’ 


‘to whom plaintiff intrusted automobile 
for demonstration to a prospective buy- 


er, a directed verdict that plaintiff was 
entitled to possession of automobile 
Was proper under evidence that auto- 
mobile originally belonged to plaintiff, 
and that a certificate of title had been 
issued to him, and that plaintiff had 
not assigned the certificate as provided 


by statute. Mo.St.Ann. § 7774, p. 5193. 
ieee v. Strothkamp, 153 S.W.2d 


N.D. Where owner of old automo- 
bile gave dealer-an order in writing for 
a new automobile to be delivered at 
eertain cost with part payment to in- 
clude delivery of the old automobile at 
a certain appraised value, and the own- 
er of the old automobile gave the deal- 
er a written assignment and warranty 
of title to the old automobile, and re- 
ceived permission by the dealer to use 
the old automobile until the new auto- 
mobile should be delivered, and there- 
after the owner of the old automobile 
obtained a duplicate of his certificate 
of title to the old automobile by mak- 
ing an affidavit stating that his certifi- 
cate of title was lost, and owner of old 
automobile delivered the old automobile 
to another dealer, the first dealer was 
entitled to prevail against the second 
dealer, which knew that its title cer- 
tificate rested on the false affidavit, in 
an action in claim and deélivery.—Sax 
Motor Co. vy. Mann, 299 N.W. 691. * 

Pa.Super. A certificate of title is a 
necessary incident to the ownership of 
a used automobile, and a dealer can- 
not dispose of such an automobile un- 
til a certificate of title has been ob- 
tained. 75 P.S. § 31(a).—Commercial 
Credit Co. v. McDermott, 19 A.2d 622. 
144 Pa.Super. 281. 

Tex.Civ.App. The Certificate of Ti- 
tle Act, Sections 33, 42-46, and 51-53 
when considered with entire act, mani- 
fest an intention to make the certifi- 
cate of ownership the primary and 
controlling evidence of title after an 
automobile has been sold for the first 
‘time. Vernon’s Ann.P.C. art. 1436—1, 
§§ 8, 10, 19, 33, 42-46, 51-53.—Hlder 
Chevrolet Co. v. Bailey County Motor 
Co., 151 S.W.2d 938. 

The section of the Certificate of Ti- 
tle Act providing that sales of automo- 
biles made in violation of the act shall 
be void and that no title shall pass 
until provisions of act have been com- 
plied with was passed with intent on 
part of legislature to modify the law 
as declared by Supreme Court in a 
prior decision, Vernon’s- Ann.P.C. art. 
1436—1, § 53.—Elder Chevrolet Co. v. 
Bailey County Motor Co., 151 8.W.2d 
938. 

The Certificate of Title Act does not 
attempt to regulate a contract to sell 
an automobile, but regulates the exe- 
eution of a contract to sell after such 
eontract is made. Vernon’s Ann.P.C, 
art. 1436—1, §§ 1, 8, 10, 19, 33, 42-46, 
51-53—Elder Chevrolet Co. y. Bailey 
County Motor Co., 151 S.W.2d 938. 

Under the Certificate of ‘Title Act, 
the matter of contract liens of automo- 
biles, their registration, validity and 
priority are regulated, but the attach- 
ment of a lien, such as for storage 
charges or a mechanic’s lien for work 
on automobile, is not prohibited, and 
the pledge of an automobile by owner 
holding a certificate of title to secure 
an indebtedness is not prohibited. 
Vernon’s Ann.P.C. art. 1436—1, §§ 1, 8, 
10, 19, 38, 42-46, 51-53.—Hider Chey- 
rolet Co. v. Bailey County Motor Co., 
151 S.W.2d 938. 

Where plaintiff and an automobile 
dealer entered into a transaction 
whereby plaintiff contracted to sell 
secondhand automobiles to dealer, and 
dealer executed a note purportedly se- 
cured by chattel mortgage on automo- 
biles for part of purchase price, and 
plaintiff delivered automobiles to deal- 
er but never assigned to dealer a cer- 
tificate of title as required by Certifi- 
eate of Title Act, transaction wag in- 
sufficient to vest title in dealer and 
was void for such purpose, but trans- 
action was sufficient to bind plaintiff, 
so far as it was within plaintiff’s 
power, to take initial steps necessary 


é J = ae fe so a 
to enable dealer to obtain certificat 
of title. Wernon’s Ann.P.C. art. 143 
1, §§ 1, 8, 10, 19, 33, 42-46, 51-5 
Elder Chevrolet Co. v. Bailey County 
Motor Co., 151 S.W.2d 938. Pa he 
Where plaintiff contracted to sell — ee, 
used automobiles to dealer which exe- — 
cuted a mortgage note for part of pur- — 
chase price, and plaintiff delivered au- 
tomobiles to dealer but never assigned ~ 
a certificate of title as required by 
statute, and dealer sold an automobile 


rn 


plaintiff’s unregistered mortgage, and — 
defendant took possession of automo-  — 
bile after third party defaulted, plain- 
tiff had no right to foreclose a mort- | 
gage lien on automobile as against de-— 
fendant and defendant could hold a Fane 
tomobile for an adjustment of equities. 
Vernon’s Ann.P.C, art. 1436—1, §§ 1, 8, 
10, 19, 38, 42-46, 51-53.—Blder Chev- 
rolet Co. v. Bailey County Motor Co., — 
151 S.W.2d 938. Ste 
That one who sells a sevondbiantm 
automobile under a mortgage note — 
parts with possession of automobile, 
where attempted conveyance of title is 
void, does not necessarily deprive him 
of all equities with reference to auto-— 
mobile, Vernon’s Ann.P.C. art. 1436- 
1, §§ 1, 8, 10, 19, 338, 42-46, 51-53.— 
Elder Chevrolet Co. v. Bailey County 

Motor Co., 151 S.W.2d 938. t 
Tex.Civ.App. Under Penal Code pro- 
vision requiring execution and delivery 
of triplicate bills of sale covering sale 
of an automobile, and delivery of li- 
cense fee receipt covering the automo 
bile, failure to execute and deliver trip- 
licate bills of sale and license fee r 
ceipt_ does not render sale of an auto- — 
mobile void. Vernon’s Ann.P.C. art. © 

1434.—Radinsky vy. Reynolds, 153 S.W. 
2d 640. Py 
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8 : 
App.D.C. Where finance company ~ 
loaned money to dealer for purchase of 
automobile from wholesale distributor 
and, in addition to chattel mortgage ‘ 
which was never recorded, took from 
distributor the certificate of origin 
without which certificate of title need- 
ed for operation of automobile in Dis- 
trict of Columbia could not be obtained, sey 
but automobile was left with dealer for : 
display with other automobiles on i 
showroom floor, bona fide purchaser of 
the automobile for value without no 
that dealer was not owner were enti- 
tled to recover possession of the certifi- 
cate of origin from finance company. 
D.C.Code Supp. V, T. 6, § 243(d).— 
sociates Discount Corporation v. H 
desty, 122 F.2d 18. ‘ 


Bk 


Ss, 


tas 
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Cal.App. The registration of transfer 
of automobile by dealer to himself, a: 
both seller and purchaser, wherein 
third person was named as legal owner, — 
did not constitute ‘constructive notice” — 
to bank which loaned money to buyer 
executing conditional sales contract an@ 
which took assignment of such con- : 
tract. Vehicle Code, §§ 140-186, St. 
1935, pp. 108-118—Bank of America 
Nat. Trust & Savings Ass’n v, National _ 
Funding Corporation, 114 P.2d 49. 4 

An innocent purchaser for value of 
automobile, executing a conditional — 
sales contract to seller who assigned 
contract to innocent bank loaning 
money to purchaser, and such bank, © 
were not “negligent” in not investigat- 
ing records of Motor Vehicle Depart- 
ment to determine state of title of 
automobile, or in relying on indicia of 
ownership with which persons claim- 
ing interest in automobile clothed sell- 
er, and persons claiming such interest 
were “estopped”, by virtue of having 
clothed seller with indicia of owner- 
ship, from asserting such interest 
against bank.—Bank of .America Nat. 
Trust & Savings Ass’n vy. National 
Funding Corporation, 114 P.2d 49. 


§ 350 
Pa.Com.Pl. Where plaintiff's auto- 
mobile was insured againsc loss or 
damage by a policy reading in part as 
follows: ‘‘Any loss of or damage to the 


§ 350 . 


automobile ...... subject to the Exclu- 
sions stated below. * * * Division 
3. This Company shall not be liable 
for loss caused by collision with any 
other object or by upset”, and the 
laintiff’s car was struck while parked 
y a team of run-away horses, the 
plaintiff could not recover on the pol- 
icy since the word “collision” must be 
construed to include both the fact of 
striking and the fact of being struck, 
and it must be so construed wherever 
it appears in the policy.—McGinnes v. 
- Travelers Fire Ins. Co., 33 Berks 167. 
tee Comer v. Bussell [1940] 3 Dom.L. 
es 5 Ue 


§ 353 
See Ramsay v. Home Ins. Co, [1941] 
3 Dom.L.R. 760. 


za Tex.Civ.App. 
with requirement, contained in policy 
insuring against collision damage to 
motortruck, that proof of loss be filed 
within 91 days after occurrence of 
loss, was sufficient to entitle insured 
to benefits of insurance contract.— 
“Home Ins. Co. v. Scott, 152 S.W.2d 
413, error dismissed. 
_ Tex.Civ.App. The provision of poli- 
cy, insuring against collision damage 
to motortruck, which required that 
- proof of loss be filed within 91 days 
_ after occurrence of loss, was sufficient- 
ly complied with by the filing of a 
notice of loss, consisting of a written 
statement by the insured containing 
- everything required by policy as to 
proof of loss except that statement was 
not verified by insured, but contained 
attestation clause and was witnessed 
by insurer’s adjuster.—Home Ins. Co. 
vy. Scott, 152 S.W.2d 413, error dis- 
et missed. 


§ 355 
Substantial compliance 


rhe § 356 
Or. Automatic coverage provision of 
automobile collision policy which pro- 
vided that insurance afforded by policy 
should apply to any other automobile 
acquired by insured during term of 
policy, was applicable to insured who 
~ owned only one automobile at time of 
issuance of policy, and covered col- 
_ jlision in which another automobile 
_ subsequently acquired by the insured 
was involved.—lvunmire Motor Co. v. 
ieeiae Mut. Fire Ins. Co., 114 P.2d 


Da 
= 


Automatie coverage provision of au- 
 tomobile collision policy was construa- 
ble as intending to apply to any auto- 
Sy mobile acquired by insured, who owned 
one or more automobiles, if all automo- 
- biles then owned by insured were in- 
Be sured by the insurer, especially in view 
of condition of automatic coverage pro- 
vision to effect that if all automobiles 
- owned by insured were not covered by 
insurance in insurer, the automatic 
- eoverage would not apply except to an 
automobile replacing one insured by 

: the insurer—Dunmire Motor Co. vy. 
Me Aes Mut. Fire Ins. Co., 114 P.2d 

1 


3 

Iowa. A simple “open mortgage 
_ ¢elause’’, providing for payment of loss, 
insured against by collision damage 
policy covering tractor, to insured and 
one to whom he owed balance on pur- 
_ chase price of tractor as their interests 
- may appear, must be distinguished 
from “union or standard mortgage 
- clause’, which provides that insurance 
shall not be invalidated as to mortga- 
3 gee’s interest by mortgagor’s acts and 
creates independent contract between 
insurer and mortgagee—Conard _ Vv. 
Moreland, 298 N.W. 628, 230 Iowa 520. 
An insured, recovering full amount of 
collision damage to insured tractor 
from wrongdoer, thereby depriving in- 
surer of right under insurance policy 
to subrogation against wrongdoer, had 
no cause of action on policy, as in- 
surer was discharged from obligation 
to indemnify insured, so that one suing 
insured for balance due on purchase 
price of tractor cannot recover from 
insurer under policy provision for pay- 
ment of loss to plaintiff and insured 
as their interests may appear.—Conard 
v. Moreland, 298 N.W. 628,-230 Iowa 

520. 
Under provision of policy, insuring 


iM one 
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against damage to tractor by collision, 
for payment of loss to insured and one 
to whom he owed balance on purchase 
price of tractor as their interests may 
appear, subject to all policy provisions, 
one of which was insurer’s right of 
subrogation against wrongdoer caus- 
ing damage, insurer’s loss of such right 
on insured’s recovery of full amount 
of damage from wrongdoer constituted 
defense to action on policy by either 
insured or such creditor.—Conard v. 
Moreland, 298 N.W. 628, 230 Iowa 520. 

The rights of insured’s creditor, su- 
ing insured for balance due on purchase 
price of insured tractor, under provi- 
sion of policy, insuring against damage 
to tractor by collision, for payment of 
loss to insured and such creditor as 
their interests may appear, did not be- 
come fixed when loss oceurred, so that 
such event did not prevent defeat of 
creditor’s right to recover on policy 
by subsequent act of insured as in 
recovering full amount of damage 
from wrongdoer.—Conard yv. Moreland, 
298 N.W. 628, 230 Iowa 520. 

Kan. Where automobile collision 
policy contained a ‘loss payable 
clause” or an “open mortgage clause” 
providing that subject to all provisions, 
exclusions, conditions and warranties 
contained in the policy, loss, if any, 
was payable, as interest might appear, 
to insured and mortgagee, and it pro- 
vided that the policy should be void 
in event of violation by the insured of 
any agreement, condition or warranty 
contained therein, and that the insurer 
might require from the insured an 
assignment of all right of recovery 
against a third person for loss or dam- 
age to extent that payment therefor 
was made by insurer, and after auto- 
mobile collision, insured, without the 
knowledge or consent of the insurer 
or mortgagee, made settlement with 
third person involved in collision, mort- 
gagee could not thereafter recover 
from the insurer on the policy.—Elmore 
v. Royal Ins. Co., 114 P.2d 786, 154 
Kan. 93. 

Neb. Where automobile collision pol- 
icy provided that, unless permission 
was given in writing, change in own- 
ership of automobile voided the policy, 
and insured notified insurer’s agent 
that he had agreed to sell his automo- 
bile to third person and that he wanted 
the insurance to remain in force for hig 
protection, but he did not specifically 
ask agent to transfer the policy to the 
third person, and after the automobile 
was sold an accident occurred, third 
person was not entitled to recover from 
insurer for damage sustained in acci- 
dent on ground that insurer ‘‘waived” 
requirement that, unless permission be 
given in writing, change of ownership 
voided the policy, where no policy was 
ever delivered by insurer to plaintiff 
and no agreement was made with him. 
—Card vy. Minneapolis Fire & Marine 
Ins. Co., 298 N.W. 157. 


Or. Insured who was in default in 
payments due under conditional sales 
contract covering insured automobile 
remained ‘‘sole and unconditional own- 
er’ of the automobile within provision 
of collision policy rendering the policy 
void if insured’s interest should be 
other than sole and unconditional own- 
ership, where dealer had not exercised 
option given to him, by the conditional 
sales contract, to retake the automobile. 
—Dunmire Motor Co. y. Oregon Mut. 
Fire Ins. Co., 114 P.2d 1005. 


§ 371 

Iowa. A 16 year old girl who had 
no driver’s, operator’s or chauffeur’s 
license, or permit or instruction permit 
to drive an automobile and who had 
not applied for one and on whose be- 
half application had not been made was 
a “person prohibited from driving, or 
unauthorized by law to drive an auto- 
mobile” within automobile collision pol- 
icy excluding liability if automobile 
was operated by a person prohibited 
from driving, or unauthorized by law 
to drive an automobile. Code 1939, § 
5000.01, subd. 39; §§ 5013.01, 5013.06. 
—Twogood vy. American Farmers Mut. 
Automobile Ins. Agss’n, 296 N.W. 239. 


rag * ake | 
The word “operate” as used in aut 


bility if automobile is being operated 
or manipulated by any person prohib- 
ited from @riving, or unauthorized by 
law to drive an automobile, means to 
have charge of it as the driver. Code 
1939, § 5000.01, subd. 39; §§ 5013.01, 
5013.06.—Twogood vy. American Farm- 
ers Mut. Automobile Ins. Ass’n, 296 N. 
W... 239! 

The exclusionary clause of automobile 
collision policy excluding liability if 
automobile is operated or manipulated 
by any person prohibited from driving, 
or unauthorized by law to drive an 
automobile, could not be avoided by 
insured wio permitted a 16 year old 
girl who had no license or permit to 
drive on ground that insured’s was the 
“dominating mind bade its opera- 
tion’. Code 1939, § 5000.01, subd. 39; 
§§ 5013.01, 5013.06.—Twogood v. Amer- 
ican Farmers Mut. Automobile Ins. 
Ass’n, 296 N.W. 239. 

In determining liability under auto- 
mobile collision policy which excluded 
liability if automobile was being oper- 
ated or manipulated by any person 
prohibited from driving or unauthor- 
ized by law to drive an automobile, that 
insured who permitted a 16 year old 
girl who had no license or permit to 
drive placed his hand on the wheel or 
steadied or turned it did not make the 
insured the ‘driver’ or ‘operator’ of 
the automobile. Code 1939, § 5000.01, 
subd. 39; §§ 5013.01, 5013.06.—Two- 
good v. American Farmers Mut. Auto- 
mobile Ins. Ass’n, 296 N.W. 239. 


The provision of an automobile col- 
lision policy excluding liabilicy if au- 
tomobile is “being operated by any 
person under the age limit fixed by 
jaw, or, in any event, under the age of 
fourteen years; or while being oper- 
ated or manipulated by any person 
prohibited from driving, or unauthor- 
ized by law to drive an automobile” 
was not ambiguous and hence there 
was no room for judicial construction. 
—Twogood v. American Farmers Mut. 
Automobile Ins. Ass’n, 296 N.W. 239. 

Where automobile owner permitted 
16 year old girl who had no license or 
permit to drive and girl had asked 
owner twice if he ,ought not do the 
driving and owner assured her that 
everything was all right and after au- 
tomobile stalled on bridge owner ‘took 
hold of wheel and told girl to start 
automobile and proceed, and automo- 
bile crashed through bridge and fell 


into ditch, girl “operated” or “manip- | 


ulated” automobile, within exclusion- 
ary clause of automobile collision pol- 
icy excluding liability if automobile 
was being operated or manipulated by 
any person prohibited from driving, or 
unauthorized by Jaw to drive an auto- 
mobile. Code 1939, § 5000.01, subd. 39; 
§§ 5013.01, 5013.06.—Twogood v. Amer- 
ican Farmers Mut. Automobile Ins. 
Ass'n, 296 N.W. 239. 


§ 375 

Neb. An automobile in which own- 
er took a trip with acquaintances who 
were to pay part of the expenses, and 
which was damaged in an accident dur- 
ing the trip, was not a ‘public con- 
veyance” or “livery conveyance” within 
meaning of policy insuring automobile 
against loss or damage in a collision 
or upset, but providing that insurer 
would not be liable for loss or dam- 
age while automobile was used as a 
“public conveyance” or “livery convey- 
ance” for carrying passengers for com- 
pensation, since the term ‘‘public con- 
veyance’’?’ means a vehicle used indis- 
eriminately in conveying the public, 
without limitation to certain persons 
or particular occasions or without be- 
ing governed by special terms, and 
the words “livery conveyance’ have 
about the same meaning.—Pimper vy. 
National American Fire Ins. Co., 296 
N.W. 465. 

_ Tex.Civ.App. Under automobile col- 
lision policy relieving insurer of any 
obligation while insured automobile 
was used for certain purposes unless 
such use was described in policy and 
a premium charged therefor, use being 
made of automobile at time of collision 
with third party’s truck, and not name 


mobile collision policy excluding lia- | 


therefor, and 


“om id and qua whereit "e 
was evidence that automobile after be- 


ance or for carryin 
sideration unless suc 
in policy and 


use was described 

a premium charged 
automobile was_ being 
used as an ambulance at time of colli- 
sion with third party’s truck, and in- 
sured had paid no additional premium 
for use of automobile as a‘livery con- 
veyance for hire, automobile was not 
covered by policy at time of collision. 
—Clark v. Superior Lloyds of America, 
147 S.W.2d 1113. 


§ 378 
Ala. Where automobile collision pol- 
icy limits insurer’s liability to cost of 
repairing or replacing automobile or 


parts thereof with others of like kind 


and quality, insured is entitled to re- 
cover only cost of such repairs or re- 
lacements.—Home Ins. Co. of New 

ork v. Tumlin, 2 So.2d -435. 

A. provision of automobile collision 
policy that insurer’s liability shall not 
exceed cost of repairing or replacing 
automobile or parts thereof with others 
of like kind and quality will be con- 
strued as a limitation of insurer’s lia- 
bility and the test or measure of dam- 
ages which insured is entitled to re- 
eover.—Home Ins. Co. of New York v. 
Tumlin, 2 So.2d 435. ° 

Cal.App. Where seller by — repos- 
sessing truck, sold under conditional 
sales contract, had lost right to recover 
on collision insurance policy, in which 
his only interest accrued under simple 
“Joss payable” rider, seller’s right to 
recover under “single interest collision 
coverage endorsement” attached to poli- 
ey issued by different company, and 
which named seller as insured, was not 
barred by policy bearing loss payable 
rider, notwithstanding provision of 
“single interest endorsement” that it 
constituted ‘‘exeess insurance” and re- 
quiring that “specific insurance” in 
the name of or for benefit of insured 
must be first exhausted before resort 
could be had to the “excess insurance” 
policy.—Fageol Truck & Coach Co. v. 
Pacific Indemnity Co., 110 P.2d 1085; 
Fageol Truck & Coach Co. v. Pacific 
Indemnity Co., 110 P.2d 1090. 

Minn. Where conditional sales con- 
tract for automobile and assignment 
thereof were duly recorded, and a col- 
lision policy was issued to holder of 
vendor’s interest and vendee, and au- 
tomobile was thereafter sold to one 
who took it to another state and ob- 
tained collision insurance, and automo- 
bile was damaged in a collision, and 
the then owner sold the salvage to a 
bona fide purchaser for value, who re- 
stored the automobile to its condition 
prior to the accident, and holder of 
vendor’s interest brought action on col- 
lision policy, it would be deemed to 
have sustained damage within meaning 
of the policy, notwithstanding im- 
provements on the automobile, but its 
elaim was to be reduced by amount of 
‘payments made by vendee subsequent 
to date of collision, and it could not 
recover amounts expended in ascertain- 
ing existence of facts forming the basis 
of its claim.—Midland Loan Finance 
Co. v. Security Ins. Co. of New Haven, 
Conn., 293 N.W. 313. 


Or. ‘‘Replacement” in clause limiting 
insurer’s liability on automobile colli- 
sion policy to actual cost of replace- 
ment of damaged property means “res- 
toration” of property to its condition 
prior to collision, and restoration may 
or may not be accomplished by repair 
or replacement of broken or damaged 
parts and there is not a complete res- 
toration of property unless there has 
been no diminution of value after _re- 
pair of the automobile—Dunmire Mo- 
tor Co. v. Oregon Mut. Fire Ins. Co., 
114 P.2d 1005. ; 

In action on automobile collision pol- 
icy which limited liability of insurer 
to cost of repair or replacement of au- 
tomobile or parts thereof with others 


of like kind and 


ng repaired was not worth as much as 


it was before the accident, trial court 


properly refused to limit recovery to 
cost of repairing the damaged automo- 
bile and permitted recovery of differ- 
ence between reasonable value of auto- 
mobile immediately before and immedi- 
ately after accident—Dunmire Motor 
Co. v. Oregon Mut. Fire Ins. Co., 114 
P.2d 1005. * ° 


§ 37: 

Ala. Where insurer under automo- 
bile collision policy containing loss 
payable clause refused to pay insured 
on ground that nothing was due him 
after paying mortgagee, there was no 
such unqualified denial of liability as 
would constitute ‘‘waiver” by insurer of 
arbitration clause of policy and relieve 
insured of compliance with the clause. 
—Chambers vy. Home Ins. Co. of New 
York, 1 So.2d 15. : 

The ‘denial of liability” under an 
insurance policy justifying a failure 
of the insured to comply with policy 
requirements must in general be upon 
the basis of the invalidity of the con- 
tract, its want of coverage, or forfeiture 
on account of a breach of some stipu- 
lation or warranty in the policy.— 
Chambers v. Home Ins. Co. of New 
York, 1 So.2d 15. 


§ 382 

Cal.App. Where obligee, having the 
option, upon breach of contract of 
terminating the contract, by repossess- 
ing the property, or of suing upon the 
debt, elected to terminate the contract, 
the obligee not only lost his right to 
sue for the debt, but by terminating 
the contract also lost his right to re- 
sort to the collateral given as additional 
security for the payment of the debt, 
such as rights under ‘loss payable’ 
rider.—Fageol Truck & Coach Co. Vv. 
Pacific Indemnity Co., 110 P.2d 1085. 

Where buyer of truck, who was not 
required by conditional sales contract 
to carry collision or upset insurance, 
carried such insurance for his own 
protection and seller’s only interest 
therein was such as accrued under “loss 
payable’ rider, seller, exercising op- 
tion to terminate sales contract and 
repossessing truck before commencing 
action on policy, thereby extinguished 
his right to recover on insurance pol- 
icy, since under the policy seller was 
not an “insured”, but as_ to him the 
insurance was merely “additional Sse- 
curity” for payment of purchase price. 
—Fageol Truck & Coach Co. vy. Pacific 
Indemnity Co., 110 P.2d 1085. 

Under a simple “loss payable” rider 
attached to insurance policy, the cred- 
itor named therein is not deemed to 
be the “insured” under the policy, but 
becomes appointee of the fund and is 
entitled to the proceeds of the policy 
only as his interest may appear.—Fage- 
ol Truck & Coach Co, v. Pacific In- 
demnity Co., 110 P.2d 1085. 

Notwithstanding conditional sales 
contract does not create a lien as se- 
curity for payment of a debt and title 
remains in the seller or passes to the 
buyer accordingly as conditions of 
sales contract are broken or fulfilled, 
the doctrine that insurance proceeds 
payable under a simple “loss payable” 
rider attached to policy are merely 
“additional security” for -payment of 
the debt applies whether the transac- 
tion is in the form of a mortgage or 
conditional sale, so that seller’s right 
to recover on policy depends upon con- 
tinuance of his right under contract to 
sue for the purchase price.—lFageo] 
Truck & Coach Co. v. Pacific Indem- 
nity Co., 110 P.2d 1085. 


Cal.App. Under an “open” or “loss 
payable” clause as distinguished from a 
“union” or “standard” clause, the par- 
ty named in such clause does not be- 
come an “insured” under the policy, 
but is merely an appointee of the fund, 
and the policy is regarded merely as 
additional security for the payment of 
the obligation outstanding between the 
insured and the party named in loss 
payable.clause.—Fageol Truck & Coach 
Co. vy. Pacific Indemnity Co., 110 P.2d 
2085. : 


ed a por Bt es ‘f + 
_ Notwithstanding conditional 
contract does not create a lien 


as se-. 
curity for payment of a debt and ui le 


remains in the seller or passes to the 
buyer accordingly as conditions | 
sales contract are broken or fulfilled, 
the doctrine that insurance proceeds 
payable under a simple “loss payable” 
rider attached to policy are merely 
“additional security” for payment 
the debt applies whether the transa 
tion is in the form of a mortgage or 
conditional sale, so that seller’s right 
to recover on policy depends upon 
tinuance of his right under cont 
to sue for the purchase price.—Fagi 
Truck & Coach Co. v, Pacific Ind 
nity Co., 110 P.2d 1085. phn 
Cal.App. In the absence of agr 
ment between vendor and vendee with 
respect to collision insurance, neither — 
the vendor nor the vendee has any in- 
terest in the insurance Pee by th 
other.—Fageol Truck Coach. C ase 
Pacific Indemnity Co., 110 P.2d 1085. __ 
Iowa. An insured, recovering © u 
amount of collision damage to insured — 
tractor from wrongdoer, thereby de-- 
priving insurer of right under ins 
ance policy to subrogation agai 
wrongdoer, had no cause of action 
policy, as insurer was discharged fro 
obligation to indemnify insured, _— 
that one suing insured for balance d 
on purchase price of tractor cannot r 
cover from insurer under policy p 
vision for payment of loss to plain- 
tiff and insured as their interests may 
appear.—Conard y. Moreland, 298 N.W. 
628, 230 Iowa 520. a ae 
Under provision of policy, ins 
against damage to tractor by coll 
for payment of loss to insured | 
one to whom he owed balance on POE: 
chase price of tractor as their inter- 
ests may appear, subject to all poliey 
provisions, one of which was insurer’s 
right of subrogation against wrongdo-- 
er causing damage, insurer’s loss 
such right on insured’s recovery « 
full amount of damage from wro 
doer constituted defense to action 0 
policy by either insured or such cr 
itor.—Conard y, Moreland, 298 N 
628, 230 Iowa 520. Ree * 
Kan. Where automobile collision 
policy contained a “loss payable clause” _ 
or an “open mortgage clause” provi 
ing that subject to all provisions, e 
clusions, conditions and warranties con- 
tained in the policy, loss, if any, 
payable, as interest might appear, 
insured and mortgagee, and it provi 
ed that the policy should be yoid- 
event of violation by the insure fat 
any agreement, condition or warranty © 
contained therein, and that the insu 


assignment of all right of recovery 
against a third person for loss or dam- 
age to extent that payment therefc 
was made by insurer, and after auto 
mobile collision, insured, without 


or mortgagee, 
third person 


154 Kan. 93. 


§ 383 

Kan. An insurer which had pata } 
sum of money to insured under pol- — 
icy protecting insured’s| automobile _ 
from damage, and which had received 
an assignment from the insured of in- 
sured’s right of action against motor- 
ist who damaged the insured’s auto- 
mobile, could not maintain an action 
in its own name against the motor- 
ist to recover the amount that it had 
paid to insured. Gen.St.1935, 60-401.— 
St. Paul Fire & Marine Ins. Co. v. Ben- 
der, 113 P.2d 1062, 153 Kan. 752. 

La.App. In collision insurer’s action 
against owner and driver of truck col- 
liding with automobile to recover 
amount paid to owner of automobile 
pursuant to automobile collision  pol- 
icy, amount the automobile sold for 
after accident, and not amount which 
owner of automobile was offered on 
the price of a new automobile, should 
be considered in determining value of 
damaged automobile—Employers Fire 
Ins. Co. v. Langley, 197 So. 178. 


~~ 


j 


§ 383 


N.Y.Sup. That a motion by code- 
fendant, who had paid judgment re- 
covered by plaintiff in automobile col- 
lision case, to recover contributions 
from codefendants and one of plain- 
tiffs was made on behalf of an insur- 
ance company, which had paid the 
judgment by draft, would not defeat 
codefendant’s right of contribution, 
since insurance company had right of 
subrogation. Civil Practice Act, 
211-a; Vehicle and Traffic Law, § 59. 
—Korman vy. Soshnick, 21 N.Y.S.2d 857. 

N.Y.Suv. The advancement of money 
by insurance company to automobile 
owner under “loan receipt’, obligating 
owner to repay amount thereof only to 
extent of any net recovery by own- 
er on account of damage to automo- 
bile resulting from a stipulated colli- 
sion and pledging such recovery as 
security for repayment was not in vio- 
lation of insurance law, and was_ not 
an “assignment of cause of action” by 
owner for damages to automobile, so 
as to deprive owner of right to recover 
such damages, on ground that owner 
was not the “real party in interest’. 
Rules of Civil Practice, rule 103; Insur- 
ance Law, § 1 et seq.—Purdy v. Mc- 
Garity. 26 N.Y.S.2d 731, 176 Misc. 82. 

N.Y.Sup. If insurer had in fact paid 
a part of owner’s claim under auto- 
mobile collision policy, insurer was 
subrogated to that part and owner 
could not maintain action as sole own- 
er of the cause. Civil Practice Act, § 
210.—Yezek vy. Delaware, L. & W. R. 
Co.) 28) N.Y.S.2d 985, 176 Mise. 553. 

Where insurer paid claim under au- 
tomobile collision policy but instead of 


_taking a receipt and release the insur- 


in 


er took from insured a so-called loan 
agreement which recited that insured 
had received specified sum as a loan 
to be repaid only from such recovery 
as might be had from any other par- 
ty, the transaction was not a “loan” 
spite of the designation, but was 
a “payment” subrogating insurer to 
that extent and affording to alleged 
tort feasor who was sued by insured 
alone, a defense under statute requir- 
ing that every action be prosecuted in 
name of “real party in interest”. Civ- 
il Practice ee 210.—Yezek v. Del- 


aware, L. R. Go., 28 N.Y.S.2d 
35, 176 Mise. 553. 
N.Y City Ct. Where automobile cov- 


ered by collision policy was damaged 
by alleged negligence of third party 
and insurer advanced money to insured 
under loan receipt requiring insured 
to refund amount received in propor- 
tion to recovery for damage from third 
person, such advance was a “payment” 
under policy, and to that extent in- 
surer became subrogated to rights of 
insured and was a ‘necessary party’’ 
in insured’s action against third party 
in order to prevent multiplicity of ac- 
tions. Civil Practice Act, § 210.-—Scar- 
borough vy. Bartholomew, 22 N.Y.S.2d 
635. 

Pa.Com.Pl, An insurance company 
which has in part paid the cost of re- 
pairing damages to plaintiff's automo- 
bile, and which has to that extent been 
subrogated to plaintiff’s rights against 
defendant, is a proper party plaintiff 
under Pa.R.C.P. 2002, 12 P.S. Appen- 
dix.—Majors yv, Lucaric, 40 D. & C. 317. 

335 

Ala. Under automobile collision pol- 
icy making insurance payable to finance 
company for account of all interests, in- 
sured was entitled to recover on pol- 
icy without making finance company 
a party to the action, where finance 
company had repossessed the automo- 
bile—Home Ins. Co. of New York v. 
Tumlin, 2 So.2d 435. 

Ark. Where automobile collision pol- 
icy was made for purchaser’s benefit as 
well as benefit of finance company, and 
the purchaser had paid entire purchase 
price except $113, the purchaser had 
right to sue on polipy after damage to 
automobile, since’ hé was a ‘real party 
in interest’. Pope’s Dig. § 1305.—Home 
Ins. Co. of New York vy. Williams, 145 
S.W.2d 743. 

Ark. Provision in automobile colli- 
sion policy that no suit shall be begun 
until 60 days after proof of loss was 
made for insurer’s benefit and could be 
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waived by the insurer.—Home Ins. Co. 
SEN York v. Williams, 145 S.W.2d 
743. 
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§ 3 

Or. Where allegation of amended 
complaint that automobile collision pol- 
icy was written, to expire on certain 
date and was at all times mentioned 
in petition in full force and effect, was 
admitted in insurer’s answer, and in- 
surer did mot allege that insured was 
in default’in any of his payments on 
conditional sales contract covering the 
insured automobile, trial court proper- 
ly denied motion for involuntary non- 
suit on ground that insured was in 
default on installments and therefore 
was not the ‘sole and unconditional 
owner” of automobile on date of col- 
lision, which wouid render the policy 
void._Dunmire Motor Co. vy. Oregon 
Mut. Fire Ins. Co., 114 P.2d 1005. 

Tex.Civ.App. Ordinarily, a _ petition, 
declaring on a policy of insurance 
against collision damage to insured’s 
motortruck, which fails to aver com- 
pliance with provisions of policy as 
to proof of loss, is subject to general 
demurrer.—Home Ins. Co. v. Scott, 152 
S.W.2d 413, error dismissed. 

§ 387 


Ala. In insured’s action on automo- 
bile collision policy containing provi- 
sion making insurance payable to 
finance company which had financed in- 
sured’s purchase of automobile, where 
finance company was not a party, in- 
sured had burden of showing a loss, 
the amount due under policy and that 
indebtedness to finance company had 
been satisfied in full—Home Ins. Co. of 
New York v. Tumlin, 2 So.2d 435. 

Tex.Civ.App. In insured’s action to 
recover upon a policy insuring against 
collision damage to motortruck, evi- 
dence that following issuance of policy 
insured purchased and installed in 
truck a new motor for which he did 
not pay cash, and’ that he signed a 
blank invoice reciting that title to 
property, which was not specified or 
identified, was to remain in seller until 
amount due was paid, failed to estab- 
lish existence of any mortgage on the 
truck or any part thereof given by in- 
sured in violation of policy so as to de- 
feat insured’s right of recovery there- 
under.—Home Ins. Co. v. Scott, 152 S. 
W.2d 413, error dismissed, 

389 

Ark. In action on automobile colli- 
sion policy, evidence that automobile 
was worth a certain amount before ac- 
cident and was worth a certain amount 
after accident was substantial evidence 
tending to show what it would cost to 
repair the automobile-——Home Ins. Co. 
of New York v. Williams, 145 S.W.2d 


743. 

390 
Ark. In insured’s action on automo- 
bile collision policy, question of 


amount of damage to automobile was 
for jury and its verdict, based on con- 
flicting evidence was conclusive.—Home 
Ins. Co. of New York vy. Williams, 145 
S.W.2d 743. 

Tex.Civ.App. In action on automo- 
bile policy where insurer, which had 
tendered amount of premium to insured 
and sought cancellation of policy, of- 
fered payment of amount of tender in- 
to court conditioned upon surrender of 
policy and. insured’s agreement or 
court’s finding that no policy was in 
force between parties, and court found 
that no policy was ever in force, on 
payment of amount of tender into 
court a judgment should have been en- 
tered canceling policy and discharging 
insurer with its costs.—Clark v. Su- 
perior Lloyds of America, 147 S.W.2d 
Ef 5 

Tex.Civ.App. In action on automo- 
bile collision policy where there was 
evidence of cost of repairs of automo- 
bile but no competent proof of value 
of automobile immediately before in- 
jury, nor any testimony of its value 
immediately after injury, or showing 
whether repairs restored automobile 
to its former condition or to better 
than its former condition, court prop- 
erly instructed verdict for insurer,— 
Higgins v. Standard Lloyds, 149 S.W. 
2d 143, error dismissed. 


§ 411 

La.App. Where dealer allowed buyer 
credit for full purchase price of used 
automobile title to which failed on 
another used automobile, and buyer 
subsequently returned the other used 
automobile after it had been severely 
damaged and demanded return of full 
purchase price, dealer was not entitled 
to personal judgment against buyer 
for services rendered in repairing the 
automobile, where the services were 
not authorized by any representative 
of the buyer.—Weinberger Sales Co. v. 
Truett, 2 So.2d 699. 


§ 414 

Neb. That public garagemen, after 
enactment of statute providing that any 
public garage by meeting certain re- 
quirements could become an authorized 
inspection station and make certain 
charges for each inspection of an auto- 
mobile, invested in special machinery 
and equipment and secured sufficient 
space and personnel to qualify as of- 
ficial inspection stations, did not give 
them a right to enjoin the enforcement 
of a subsequent statute which repealed 
the previous statute and provided more 
rigorous requirements, so as to destroy 
the value of the garagemen’s special 
machinery and equipment. Laws 1939, 
ce. 78; Comp.St.Supp.1937, §§ 60-4385 to 
60-444; Const.Neb. art. 1, § 3; U.S.C.A. 
Const. Amend, 14.—Beisner v. Cochran, 


293 N.W. 289. 
N.Y.Sup. The corporate owner of a 
garage, whose manager knew that a 


truck brought in for overnight storage 
contained olive oil, was liable to the 
truck owner for the loss of part of 
the contents where a stranger obtain- 
ed the truck from the night man, who 
had received no instructions regarding 
the identity of vehicle owners, and 
who, without making. any inquiries, 
helped the stranger take the truck by 
moving an automobile from its path 
and aiding him in locating the light 
switch. Penal Law, § 1290, subd. 1.— 
Corrao v. Dewey Garage Corporation, 
24 N.Y.S.2d 592. 

Utah. A garage in which plaintiff’s 
automobile was stored for the night 
was a “‘bailee for hire’ and was bound 
to exercise that degree of care to pro- 
tect automobile which an ordinarily 
prudent man under similar circum- 
stances would exercise toward his own 
property.—Romney yv. Covey Garage, 
111 P.2d 545. 


§ 419 

Cal.Super. Where storage garage at- 
tendant handed claim check to driver 
of automobile and observed that driv- 
er handed check to owner of automo- 
bile and claim check provided that au- 
tomobile would be released only on re- 
turn of dhe claim check, release of au- 
tomobile to driver without presenta- 
tion of claim check or owner’s consent 
was a “conversion”, and owner was 
entitled to recover for damage to auto- 
mobile when it was wrecked and value 
of articles of personalty removed there- 
from.—Fisher vy. Pickwick Hotel, 108 
P.2d 1001. 

N.¥.Sup. As regards a garage own- 
er’s liability for the theft of a truck 
from the garage, it is not necessary 
that the custody of the truck obtained 
by the wrongdoer be effected by any 
manual act of the garage attendant in 
order to constitute “delivery”. Penal 
Law, § 1290,-subd. 1.—Corrao v. Dew- 
oy Garage Corporation, 24 N.Y.S.2d 


As regards a garage owner’s liability 
to the owner of a truck stored in the 
garage and stolen therefrom by a 
stranger, the co-operation of the ga- 
rage attendant who, without asking 
for any identification, moved an auto- 
mobile from the path of the truck and 
helped the stranger find the switch for 
the lights, constituted a “delivery” 
to such stranger. Penal Law, § 1290, 
subd. 1.—Corrao v. Dewey Garage Cor- 
poration, 24 N.Y.S.2d 592. 

A printed notice on bills relating to 
a garage owner’s liability for loss must 
be read with the understanding that 
negligence did not cause the loss, and 
hence the garage owner was liable to 
the owner of a truck stored in the 


erty, that defendant breached 
special duty, through its servants, by 
so negligently using an acetylene torch 
as to cause building and plaintiff's 
truck to be destroyed, and that plain- 
tiff had no knowledge or means of 
knowledge of facts connected with use 
of acetylene torch by defendant was 
insufficient to invoke the doctrine of 
“res ipsa loquitur’’—McCarthy v. Mc- 
Carthy Freight System, 18 A.2d 336. 

Tex.Civ.App. In action for loss of 
automobile, shown without dispute to 
have been stolen shortly after being 
stored in defendant’s garage, only is- 
sue before court was whether defend- 
ant, as bailee, exercised ordinary care 
under circumstances of automobile’s 
disappearance.—Gulf Coast Chemical 
Co. vy. Hopkins, 145 S.W.2d 928% 

In action for loss of automobile stor- 
ed in defendant’s garage, plaintiff's 
alternative pleading that automobile 
was stolen because of defendant’s neg- 
ligence in safeguarding it, answer al- 
leging its theft without negligence on 
defendant’s part, and allegation of in- 
tervening assignee under automobile 
theft policy that plaintiff was paid 
stated sum under such policy, testi- 
mony of plaintiff corporation’s manager 
that defendant said, on demand for 
automobile, that it had been stolen, 
and plaintiff's statement of defend- 
ant’s testimony containing all elements 
of theft, created more than mere pre- 
sumption or inference of theft, but pre- 
ponderated so strongly to such con- 
clusion as to warrant no other finding 
or at least squarely raised issue, so as 
to require affirmance of judgment for 
defendant on court’s finding, support- 
ed by evidence, that defendant was not 
at fault.—Gulf Coast Chemical Co. v. 
Hopkins, 145 S.W.2d 928. 

§ 422 

Utah. In action against garage for 
damage to automobile stored in garage 
and stolen therefrom, testimony that 
another automobile had been stolen 
from garage about two months before 
was inadmissible, but admission there- 
of did not require reversal in view of 
other evidence together with fact that 
case. was tried to court without a jury. 
ee ee: v. Covey Garage, 111 P.2d 

45. 


§ 423 

N.Y.Sup. Garage owner’s statement 
that marshal who levied execution up- 
on judgment against automobile stated 
that judgment creditor wanted automo- 
bile stored and would pay $1.00 per 
day was not binding upon judgment 
ereditor without proof of authority 
and where he denied the authorization 
and agreement, question of fact was 
presented entitling the judgment credi- 


tor to a trial.—Rubinstein y. Pouch, 
24 N.Y.S.2d 172. 
§ 424 
Iowa. In action for damage to a 


motor truck, evidence that bailor de- 
livered his truck to bailee for repairs 
to gas tank, that in removing gas plug 
and reinserting it, which was done two 
or three times because containers would 
not hold all gasoline, about a pint of 
gasoline was allowed to spill on floor, 
that instead of hooking light cord up 
where it would not come in contact 
with gasoline cord was left lying on 
floor where gasoline was spilled, that 
when bailee’s mechanic moved light 
cord for purpose of removing pan con- 
taining gasoline there was a flash, and 
that resulting fire damaged truck, pre- 
sented a question for jury regarding 
alleged negligence of  bailee.—Walter 
y. Sanders Motor Co., 294 N.W. 621. 
§ 430 

N.J.Ch. A garage keeper’s lien is ef- 
fective immediately for storage, work 
done, or for materials supplied on the 
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I d inferior, to 
prior recorded conditional bills of sale 
or chattel mortgages. N.J.S.A. 2:60-21. 
—Regan vy. Metropolitan Haulage Co., 
14 A.2d 257, 127 eee 487. 


_ Or. Where conditional buyer trans- 
ferred automobile to another, who in 
turn transferred it to second trans- 
feree in payment of wages, and no ap- 


proval of either transfer was obtained 


from conditional seller’s assignee, as 
required by conditional sale contract, 
second transferee was not ‘lawful pos- 
sessor” or “in lawful possession” so as 
to give lien on automobile to party 
which furnished and installed wheels, 
tires, and tubes at request of second 
transferee. O.C.L.A. §§ 67-601, 67-604. 
—Goodrich Silvertown Stores v.. Col- 
lins,;, 115 P.2d) 332. 

Or. Where conditional buyer trans- 
ferred automobile to another, who in 
turn transferred it to second trans- 
feree in payment of wages, and no 
approval of either transfer was _ ob- 
tained from conditional seller’s as- 
signee, as required by conditional sale 
contract, second transferee was not 
“purchasing automobile under con- 
tract” so as to give lien on automobile 
to party which furnished and installed 
wheels, tires, and tubes at request of 
second transferee. O.C.L.A. §§ 67-601, 
67-604.—Goodrich Silvertown Stores v. 
Collins, 115 P.2d 332. 

§ 438 

N.J.Ch. Garage lien creditors have 
specific liens under statute dealing with 
garage keeper’s right of lien, right of 
detention, and with priorities, which 
liens do not arise alone from work per- 
formed, but extend to storage claims 
and materials furnished, and which 
may be acquired without possession of 
the motor vehicle. N.J.S.A. 2:60-21.— 
Regan v. Metropolitan Haulage Co., 14 
A.2d 257, 127 N.J.Eq. 487. 

§ 439 

N.J.Ch. Garage lien creditors have 
specific liens under statute dealing with 
garage keeper’s right of lien, right of 
detention, and with priorities, which 
liens do not arise alone from work per- 
formed, but extend to storage claims 
and materials furnished, and which 
may be acquired without possession of 
the motor vehicle. N.J.S.A. 2:60—21,— 
Regan v. Metropolitan Haulage Co., 14 
A.2d 257, 127 N.J.Eq. 487. 


§ 441 
Il.App. Where truck tank manufac- 
turer or repairer made but one price 
for all of repair work on two trucks, 
manufacturer was entitled to lien on 
one truck for amount due for work 
done on both trucks.—Consumers 
Petroleum Co. vy. Flagler, 33 N.B.2d 

751, 310 Ill.App. 241. 


Minn. The possessory lien for the 
repair of a chattel under the general 
possessory lien statute is lost if pos- 
session is unconditionally resumed by 
the owner, and hence garageman who 
surrendered possession of automobile 
several times to the owner after re- 
pairing the automobile had no lien 
under the general possessory lien stat- 
ute for those repairs; notwithstanding 
that garageman subsequently retained 
the automobile after making additional 
repairs. Mason’s Minn.St.1927, § 8507. 
—Bongard v. Nellen, 298 N.W. 569.- 

' § 447 

Ill.App. In truck owner’s action 
against truck tank manufacturer or re- 
pairer to replevin truck on which man- 
ufacturer had done repair work, truck 
owner’s temporary use of truck before 
work was finished was not such a vol- 
untary and unconditional “delivery” of 
truck to owner as would release manu- 
facturer’s lien on truck.—Consumers 
Petroleum Co. v. Flagler, 33 N.H.2d 
751, 310 Ill.App. 241. 


§ 450 

Il.App. Where truck tank manu- 
facturer or repairer made but one 
price for all of repair work on two 
trucks, truck _owner’s tender of 
amount less than was owing for work 
done on both trucks was insufficient 
as ‘‘tender’ of amount due on one 
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such truck.—Consumers Petroleu 
REE, 33 N.H.2d 751, 310 Wi. 


= 


made, in- order to perfect and establis 
the standing of his lien, as is nee 
sary for perfection of the lien of 
judgment on personalty. N.J.S.A._ 
26-90,, 2227-252,  2:60-21.—Regan 
Metropolitan Haulage Co., 14 A.2d 2 
127 N.J.Eq, 487. i 


§ 453 5 

Minn. The record of unsatisfied and — 
undischarged motor vehicle lien, which 
was filed and on which foreclosure p . 
ceeding was commenced within time 
allowed by statute, is notice of both 
lien and foreclosure suit, though st: 
ute does not require filing of lis pen- 
dens notice and none is filed. Mason’s 
Minn.St.1927, §§ 8524-8528.—Conner y 
Caldwell, 294 N.W. 650. m4 

N.J.Ch. A garage keeper’s lien © : 
effective immediately for storage, work 
done, or for materials supplied on the — 
vehicle, but is subject, and inferior, to 
prior recorded conditional bills of nthe . 


or chattel mortgages. N.J.S.A. 2 :60-— 
—Regan yv. Metropolitan Haulage C 
14 A.2d 257, 127% N.J.Eq. 487. e 
N.J.Dist.Ct. Where conditional buy- — 
er of automobile was in default o by 
sales contract, under express provision 
of statute creating garage keeper’ 
lien, the right to possession of seller’ 
assignee was superior to that of ga 
rage keeper under lien for repairs made 
at buyer’s request subsequent to execu- 
tion and recording of sales contract. 
N.J.S.A. 2:60-20 et seq., 2:60-21.—B. C. 
S. Corporation y. Frick, 18 A.2d 560,19 
N.J.Mise. 129. \ 42) 
Garage keeper could not claim an 
artisan’s lien at common law for labor 
and materials furnished in reve 
automobile so as to defeat provisions 
of garage keeper’s lien act making 
garage keeper’s lien inferior to title 
of conditional seller of automone ae ldids 
360235. 


i 


J.S.A. 2:60-21, 2:60-32 to f 

B. C. S. Corporation v. Frick, 18 A.2d 

560, 19 N.J.Mise. 129. a4 
Pa.Super. In action to replevin 


automobile against lessee by assignee 
of bailment lease executed by auto- 
mobile dealer wherein intervening 
garageman alleged that assignee could 
not recover automobile free of charges 
for ‘repairs unless assignee had cer 
tificate of title required by statute, in 
structions that in order to find fo 
the assignee jury must find that sat ie 
time the replevin action was brough 
assignee had in fact a certificate o 
title were sufficiently favorable. 75 P.. 
S. § 31(a).—Commercial "Credit Co. 
ae laa 19 A.2d 622, 144 Pa.Super. 


In replevin action against lessee 
to recover an automobile by assignee, — 
of bailment lease executed by automo- — 
bile dealer, wherein intervening 
garageman alleged that assignee could | 
not recover automobile free of charges — 
for repairs unless assignee h cer- 
tificate of title required by statute, — 
whether assignee had certificate of ti- 
tle at time replevin’ action was 
brought was for the jury. 75 P.S> § 
31(a).—Commercial Credit Co. vy. Me- 
Depa 19 A.2d 622, 144 Pa.Super. © 

In replevin action against lessee 
to recover an automobile by assignee 
of bailment, lease executed by auto- 
mobile dealer, wherein intervening 
garageman alleged that assignee could 
not recover automobile free of charges 
for repairs unless assignee had cer- 
tificate of title required by _ statute, 
evidence warranted jury’s finding that 
assignee of bailment lease executed 
by automobile dealer, at the time of 
instituting action to replevin’ used 
automobile from lessee, did not have 
a certificate of title required by stat- 
ute, and was not entitled to recover 
automobile. 75 P.S. § 31(a).—Com- 


mercial Credit Co. v. McDermott, 19 
A.2d 622, 144 Pa.Super. 281. 
§ 457 
Minn. Proceedings, commenced with- 


§ 466. 


in period allowed, to foreclose motor 
vehicle lien, need not be brought to 
final adjudication within such period. 
Mason’s Minn.St.1927, § 8526—Conner 
vy. Caldwell, 294 N.W. 650. 


5 § 466 
C.C.A.Mich. Whether accident in 
which motorist was killed was caused 
by negligent failure of manufacturer 
to insert a cotter pin in ball stud of 
steering drag link to retain nut which 
held pitman arm on ball stud, thus 
causing steering mechanism to become 
disassembled so that control over auto- 
mobile was lost was for the jury.— 
Hupp Motor Car Corporation v. Wads- 

x worth, 113 F.2d 827. 
Z -D.C.Mich. In action against automo- 
bile manufacturer for death resulting 
* from automobile accident which was al- 
-legedly caused by defective steering 
gear and defective brakes, plaintiff 
eould recover if the accident happened 
because manufacturer made either a de- 
fective steering gear, or _ defective 
} brakes which caused the accident, even 
though no one could decide which one 
of the parts was defective—O’Hara Vv. 
i‘ General Motors Corporation, 35 F.Supp. 


_ Mere proof that automobile was man- 
ufactured by defendant, and that one 
of the things which might possibly 
have caused automobile accident which 
-eaused motorist’s death was defective 
steering gear, did not preclude direc- 
tion of verdict for defendant at close 
of case presented by administrator of 
motorist’s estate, nor require defendant 
to assume burden of showing freedom 
from negligence.—O’Hara_v. General 
Motors Corporation, 35 F.Supp. 319. 
Evidence that automobile left road 
immediately after motorist, who had 
owned and driven automobile for three 
months, stated that he was unable to 
hold automobile in road was insufficient 
to justify submission to jury of ques- 
tion of whether manufacturer was guil- 
ty of negligence in manufacturing defec- 
tive automobile which was the cause of 
- the accident.—O’Hara v. General Motors 
_ Corporation, 35 F.Supp. 319. 
+ Me. In action against distributor 
for injuries resulting from alleged lat- 
2 oe ent defects in automobile, the mere 
fact that automobile left highway 
while being operated by one of plain- 
tiffs raised no presumption or infer- 
 enee of ‘latent defect.”’—Estabrook v. 
Webker Motor Co., 15 A.2d 25, 129 A. 
L.R. 1268. 
In actions against distributor for in- 
juries resulting from alleged latent de- 
fects in new automobile sold to one of 
the plaintiffs, declarations alleging that 
i automobile suddenly became unmanage- 
a able and left the road and overturned 
ay after being used by plaintiffs for five 
Wy months, and that distributor caused and 
permitted certain latent defects in the 
steering gear and in other respects, of 
which distributor knew or should have 
known, and which were not and could 
not become known to plaintiffs, were 
insufficient, for failure to set forth the 
particular defects, where plaintiffs 
could have examined automobile and 
its mechanical condition after the ac- 
1 cident.—Hstabrook v. Webber. Motor 
Rie Go,iio A.2d.26;129 A.L.R. 1268. 


Minn. In buyer’s action against sel- 
Jer of automobile for damage thereto as 
result of tire blow-out, evidence that 
plaintiff was driving at speed of 45 to 
50 miles an hour at time of accident 
did not justify instruction to find for 
defendant if driving of automobile by 
plaintiff at unreasonable rate of speed 
contributed to accident and resulting 
damage.—McLeod v. Holt Motor Co., 
294 N.W. 479. 


In action for damage to automobile 
purchased from defendant dealer by 
plaintiff, whether defendant was negli- 
gent in respect to loose stud _ bolts, 
fastening front wheel to hub, and they 
were proximate cause of accident, held 
for jury under evidence.—McLeod vy. 
Holt Motor Co., 294 N.W. 479. 

A retail automobile dealer, taking 
used automobile in trade and undertak- 
ing to repair and recondition it for re- 
sale and use on publie highways, owes 
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public duty to use reasonable care in 
making tests to detect defects which 
would make automobile a menace to 
those using or coming in contact with 
jt and making repairs necessary to ren- 
der it reasonably safe for use on such 
highways and is charged with knowl- 
edge of defects which are patent or 
discoverable in exercise of ordinary 
care, but is not insurer of automobile’s 
safety, nor required to disassemble en- 
tire automobile or retreaded tire there- 
on in order to determine its safety.— 


McLeod v. Holt Motor Co., 294 N.W 
479. 
N.Y.App.Div. In action by occu- 


pants of practically new automobile 
against manufacturer for injuries sus- 
tained when automobile overturned, 
evidence that accident was the result 
of the breaking of a king-pin in the 
front left wheel assembly, and_ evi- 
dence of experts that king-pin was 
defective, and that the defect could 
have been discovered by inspection, es- 
tablished a prima facie case, and dis- 
missal of the case was error,—Ritz v. 
Packard Motor Car Co., 25 N.Y.S.2d 
218, 261 App.Div. 908. 


§ 468 

Ala. Under statute imposing liabil- 
ity upon animal owner for permitting 
animal to go at large on the premises 
of another, owner of a mule which 
was permitted to run at large:on high- 
way in a stock law district was not 
liable for damages to an automobile 
resulting when automobile collided 
with the mule. Code 1923, § 10215.— 
Crittenden vy. Speake, 198 So, 1387. 

An action by automobile owner for 
damages to automobile resulting from 
collision with mule on a public high- 
way in stock law district was con- 
trolled by the statute imposing liabili- 
ty upon stock owner for knowingly, 
voluntarily, negligently or willfully 
permitting an animal to go at large 
in stock law precinct, and was not con- 
trolled by a subsequently enacted stat- 


ute. Code 1923, § 10215; Gen.Acts 
1939, p. 487.—Crittenden y. Speake, 
198 So. 137. 


§ 470 

Ii, Where a drive was constructed 
and maintained in public parks ereat- 
ed by the South Park Commissioners, 
and drive was open to the general pub- 
lic, fact that some travelers might have 
used it for their own convenience in 
going to different parts of city did not 
make the drive a ‘matter of local 
concern,” so as to impose liability on 
Chicago Park District, as successor to 
South Park Commissioners, for inju- 
ries received when automobile in which 
plaintiff was riding struck a cement 
structure on the drive, since purpose 
for which drive was created and main- 
tained determined that drive was con- 
structed and maintained as a govern- 
mental function. Priv.Laws 1869, 
360; Smith-Hurd Stats. ec. 105, §§ 12 
128.—Le Pitre vy. Chicago Park Dist., 
29 N.W.2d 81, 374 Ill. 184, affirming 20 
N.H.2d 111, 299 Tll.App. 263. 

Where the South Park Commission- 


Dp. 
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-ers created public parks and construct- 


ed a drive through the parks upon 
submerged lake land which had been 
reclaimed, the South Park Commis- 
Sioners, in creating parks and con- 
structing and maintaining drive, were 
performing a “governmental function”, 
and hence Chicago Park District, 
which succeeded to interests of South 
Park Commissioners, was not liable 
for injuries received when automobile 


in which plaintiff was riding struck a 


concrete structure on the drive, al- 
though structure was not illuminated 
at time of accident. 1 Priv.Laws 1869, 
p. 360; Smith-Hurd Stats. ¢. 105, 8§ 
125, 128—Le Pitre y. Chicago Park 
Dist., 29 N.B.2d 81, 374 Ill. 184, affirm- 
ing 20 N.H.2d 111, 299 IN.App. 263. 

Ohio. Where petition disclosed that 
the cause of accident and injury to 
automobile occupant grew out of con- 
dition of publie street and repair being 
made thereon by city, liability against 
city, if any, was required to be predi- 
cated upon nuisance, since city was 
acting in purely ‘governmental func- 
tion’. Gen.Code, § 3714.—Gerend vy. 


t Ps 


City of Akron, 36 N.H.2d 987, | 
Ohio St. 527, reversing 25 N.H.2d 36 
63 Ohio App. 78 

Wis. A city 
colliding with the rising leaf of a draw- 
bridge if the injuries were caused by 
an insufficiency of the bridge, rendering 
it unsafe for public travel, but not if 
caused solely or partially by the man- 
ner of operation of the bridge, which 
is a ‘governmental function’. St.1939, 
§ 81.15.—Svlvester v. Citv of Milwau- 
kee, 295 N.W. 696, 236 Wis. 539. 


§ 471 

Ga.App. In action against county 
for injuries and death sustained in au- 
tomobile accident allegedly caused by 
negligent construction and mainte- 
nance of bridge and approaches, 
wherein state highway department was 
vouched into court to defend under 
statute, plaintiff was not entitled to 
verdict or judgment against depart- 
ment, but only against county, irre- 
spective of whether negligence of coun- 
ty or department caused accident and 
irrespective of fact that department, 
and not county, would be liable for 
payment of judgment. Code, 95- 
1001,, 95-1710.—Calhoun v. ooly 
County, 15 S.H.2d 816. 

Il.App. The liability of city for 
death and injuries sustained when au- 
tomobile struck bridge abutment did 
not depend on who owned property 
bordering on highway, or on who con- 
structed bridge, where approaches and 
bridge were part of public highway 
which the city, for years before acci- 
dent, had invited the public to use.— 
Linneen v. City of Chicago, 34 N.B.2d 
100, 310 Ill.App. 274. 


A sanitary district, which construct- 
ed bridge and also constructed ap- 
proaches to bridge after street was 
widened, creating dangerous condition, 
and which undertook to provide and 
maintain lights and warning signals so 
as to adequately safeguard approach to 
bridge, became equally liable with city 
for failure properly to perform duty 
assumed, where death and_ injuries 
were sustained when automobile struck 
bridge abutment. Smith-Hurd Stats. e. 
42, §§ 352, 353.—Linneen v. City of 
pues: 34 N.H.2d 100, 310 I11.App. 


§§ 
D 


Where bridge was originally con- 
structed by sanitary district, which al- 
so constructed approaches to bridge 
after street was widened, creating dan- 
gerous condition, district undertook to 
provide and maintain lights and warn- 
ing signals, and death and injuries 
were sustained when automobile struck 
bridge abutment, that city was liable, 
or that primary duty to keep highway 
reasonably safe rested on city, consti- 
tuted no defense for district. Smith- 
Hurd Stats. c. 42, §§ 352. 253.—Linneen 
v. City of Chicago, 34 N.B.2d 100, 310 
Tll.App. 274. 


The liability of city and sanitary dis- 
trict for death and injuries sustained 
when automobile struck bridge abut- 
ment did not depend on question of ju- 
risdiction over bridge and approaches 
thereto, but rather on negligence of ei- 
ther or both defendants. Smith-Hurd 
Stats. c. 42, §§ 352, 353.—Linneen vy. 
City of Chicago, 34 N.H.2d 100, 310 Ill. 
App. 274. 


Ohio App. That improvements upon 
a highway within a city’s corporate 
limits had been made by Works Prog- 
ress Administration and county, with- 
out legislation by city authorizing im- 
provements, did not relieve city from 
liability for injuries sustained when 
automobile in which plaintiff was rid- 
ing overturned on highway as result 
of condition thereof, where city had 
undertaken maintenance of highway 
after improvements had been aban- 
doned by the Administration and ecoun- 
ty.—Neale v. Village of Tallmadge, 35 
N.E.2d 158. 


§ 472 

Cal.App. Right to maintain action 
against municipality for injuries sus- 
tained in automobile accident as result 
of negligence of a municipality in con- 
struction and maintenance of a _high- 
way is purely statutory. St.1923, p. 
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- Ohio App. In personal injury action 
against municipality, brought under 
statute providing that common council 
shall cause streets to be kept open, in 
repair and free from nuisance, by au- 
tomobile passenger claiming that in- 
juries resulted from construction and 
maintenance by municipality, on each 
side of street intersection, as a part 
of the street, a depression or gutter 
five feet wide and six or seven inches 
deep, that a dangerous and unsafe con- 
dition was thereby created, causing 
springs of automobile to rebound 


abruptly, and that passenger’s injuries | 


were direct and proximate result of 
municipality’s negligence in failing to 
eliminate such depressions or gutters, 
if the condition complained of consti- 
tuted a nuisance and it was proximate 
~ cause of injuries, passenger was_enti- 
tled to recover. Gen.Code, § 3714.— 
Kremer y. City of Uhrichsville, 35 N. 
| B.2d 973, 67 Ohio App. 61, 
8 474 


Ill.App. Where village with approval 
of the commerce commission vacated 
portion of avenue which crossed rail- 

_ Toad tracks and sold it to railroads, 
and nearly two years thereafter mo- 
torist, who did not know that avenue 
had been vacated, drove up vacated 
portion of avenue and ran into a barri- 
cide constructed by. railroads, village 
was not liable for injuries sustained by 
occupant of automobile, notwithstand- 
ing that the vacated portion of the ave- 
nue retained the appearance of a public 
street.—Briske v. Village of Burnham, 
32 N.E.2d 349, 308 Ill.App. 531. 

S.C. Whether death of guest was due 
io to motorist’s ‘“heedlessness”’, or his 
4 “reckless disregard of the rights of 

others within the automobile guest 
statute’ in driving automobile at a 
high and dangerous rate of speed at 
time of accident which occurred when 
automobile left highway soon after 
traveling around a right curve and 
down grade across railroad crossing, 
was for jury. Code 1932, § 5908.— 

Peak y. Fripp, 11 S.E£.2d 383, 195 S.C. 
324. 

Wis. Where highway was aban- 
doned and reverted to private owner- 
ship, and culvert on abandoned high- 
way was removed by others than the 
town, town was not liable to guest in 
automobile which came from farm 

df house and entered abandoned highway 
at point where private road intersect- 
ed abandoned highway, for injuries 
sustained when automobile ran into 
ditch left by removal of curvert, not- 
withstanding that no barriers or signs 
warning driver of abandonment were 
placed at point where automobile en- 
tered abandoned highway.—Karle vy. 
Town of Commonwealth, 295 N.W. 687, 
236 Wis. 500. 

476 


F § A 

Ala. City is not required to keep 
- streets in such condition as to insure 
safety of reckless drivers.—City of 
Birmingham y. Smith, 200 So. 880. 

City has right and duty to make re- 
pairs in street and motorist is charged 
with knowledge of that duty in that 
jt may occur at any place along line of 
traffic and must use eyes and senses 
and regulate speed in light of that 


assumption.—City of Birmingham y. 
Smith, 200 So. 880. 
§ 477 " 
N.Y.App.Div. Where negligence of 


driyer of an automobile is cause of ac- 
eident, passengers cannot recover 
against the state notwithstanding con- 
tributory negligence of driver cannot 
be imputed to passengers.—Rafferty v. 
State, 24 N.Y.S.2d 689, 261 App.Div. 80, 
eiiemine 16 N.Y.S.2d 685, 172 Misc. 
870. 

In proceedings against state on claims 
for death and injuries arising out of 
automobile accident when automobile 
jdriver allegedly blinded by approach- 
ing automobile drove off onto shoulder 
and struck a tree which was 32 inches 
from the edge of paved portion of high- 

"42 C.J.ANNO.—244 
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way, 1 
d the state where Court 
upon substantial evidence that state 


jae ne “At: ‘ 
y, passengers could not rec 
of Clai 
was not negligent and that accident was 
caused by motorist’s own negligence.— 
Rafferty v. State, 24 N.Y.S.2d 689, 261 
App.Div. 80, affirming 16 N.Y.S.2d 685, 
Md  MASCy eS UO } 

N.Y.Ct.Cl. The passengers in auto- 
mobile which on bright, sunshiny day 
when temperature was above freezing 
was proceeding at rate of 35 to 40 
miles per hour on two-strip concrete 
highway which was flooded to depth 
of 3 or 4 inches were not guilty of 
contributory negligence, but could not 
recover from state for resulting in- 
juries, where driver’s negligence was 
proximate cause of accident. Highway 
Law, § 58; Court of Claims Act, § 12-a, 
now § 8.—Torrey v. State, 23 N.Y.S. 
2d 370, 175 Mise. 259. 

Ohio App. Where safety zone struc- 
ture located in street was a substantial 
object, properly constructed, which 
could readily be seen, and automobile 
collided with structure on rainy night, 
at time when lights overhanging the 
structure were not burning, negligence 
of motorist in proceeding along street 


in manner violative of statutes was sole 


“proximate cause’ of collision, and oc- 
cupant of automobile could not recover 
from city for injuries sustained in the 
collision. Gen.Code, §§ 3714, 6310-1, 
12603.—Mossman vy. City of Cincinnati, 
34 N.H.2d 246. 

Ohio App. An unlighted pile of dirt 
left in street by city in constructing 
sewer was not a “nuisance” as to pe- 
destrian who was struck by automo- 
bile driving alongside dirt, where prox- 
imate cause of accident was not pile of 
dirt, but negligence of motorist who 
struck pedestrian and negligence of on- 
coming motorist who failed to give first 
motorist. sufficient space to pass.—Hid- 
man v. City of Akron, 34 N.H.2d 583. 

Where pedestrian was struck by au- 
tomobile driven at improper speed and 
with insufficient lights by motorist who 
knew of location of .unlighted dirt pile 
in street and who turned out to pass 
oncoming motorist, who did not give 
sufficient space to first motorist, un- 
lighted dirt pile was, at most, ‘‘remote 
cause” of accident, and not “proximate 
cause”, and negligent acts of the two 
moterists were “intervening causes’, so 
that city, which had left dirt in street 
in constructing sewer, was not liable 
for pedestrian’s iniuries.—Hidman v. 
City of Akron, 34 N.BH.2d 583. 

Ohio App. In personal injury action 
against municipality, brought under 
statute providing that common council 
shall cause streets to be kept open, in 
repair and free from nuisance, by au- 
tomobile passenger claiming that in- 
juries resulted from construction and 
maintenance by municipality, on each 
side of street intersection, as a part 
of the street, a depression or gutter 
five feet wide and six or seven inches 
deep, that a dangerous and unsafe con- 
dition was thereby created, causing 
springs of automobile to rebound 
abruptly, and that passenger’s injuries 
were direct and proximate result of 
municipality’s negligence in failing to 
eliminate such depressions or gutters, 
if the condition complained of consti- 
tuted a nuisance and it was proxi- 
mate cause of injuries, passenger was 
entitled to recover. Gen.Code, § 3714. 
—Kremer v. City of Uhrichsville, 35 
N.H.2d 973, 67 Ohio App. : 

Pa.Super. A drunken automobile 
driver’s intervening negligent act in 
operating automobile at high speed on 
wrong side of street, causing injury 
to boy on bicycle, into which auto- 
mobile crashed after striking depres- 
sion in street and pole at side thereof, 
held so clearly unforeseeable and extra- 
ordinarily negligent that township’s 
negligence in failing to fill up depres- 
sion was not the proximate cause or 
a legal cause of injury, so that town- 
ship is not liable therefor.—Pilvelis v. 
rene Tp., 14 A.2d 557, 140 Pa.Super. 

61. 


Pa.Super. Alleged negligence of 
county in failing to provide additional 


adob Aton warnings at 
ms found | 


man _y. Allegheny County, 21 A.2d 112. 


(145 Pa.Super. 330. 


“approach to b 
tained by county would not sustai 
recovery from county for death of | 
automobile occupant, unless failui 
was proximate cause of accident w 
out other intervening agency.—Biear- 


ey 


145 Pa.Super. 330. Pee 
The negligence of automobile driver 
who did not slacken speed of automo 
bile as it approached bridge on clea 
dry night, and who caused automobil 
to collide with wing wall approach | 
bridge with such force as to dis 
stone weighing 3,600 pounds, 


dent and was so elearly unforesee 
and extraordinarily negligent that a 
leged negligence of county in failing 
provide the safeguards was not 
“proximate cause” of the death.— 
man _y. Allegheny County, 21 A.2d | 


On 
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1: 
been cleaned away by state employees, 
but infant passenger in automobile was 
injured when automobile struck st ‘ 
in road which had not been cleaned 
away, and immediately after accide: ed 
a path was seen in snow leading down ~ 
embankment to the stone, state’s fa 
to protect passenger from the stone wa 
“negligence.’”’—Hazzard v. State, 23 N. 
Y.S.2d 29: m : 


N.C. An automobile driver, railwa y 


company maintaining improp 

lighted pillars supporting railroad 
bridge in center of street, and city 
owed guest in automobile, which 


cise due care.—Montgomery vy. ‘ 
12 8.H.2d 217, 218 N.C. 680, 9) <\ aie 
city 


Ohio. In determining liability o 
for injuries sustained by automobi 
occupant when her arm struck a rut 
mailbox located on side of a road in 
sparsely settled part of the city while © 
she was riding along the highway in 
an automobile, the erection and mai aii 
nance of the mailbox was a “p Cs 
use’, being for both the delivery and — 
receipt of mail. Gen.Code, §§ 387 i 
9170; Const. art. 1, § 19.—Black 
City of Berea, 32 N.H.2d 1, 137 Ohi 
611, 132 A.L.R. 1391. ey : 

Although a city council might 
an ordinance attempting to regu 
location of a rural mailbox, before 
mailbox could be declared a ‘ni 
sance”’, either under or in absence 
the ordinance, it would be necessary t 
show that it had not been so pl, 
on a post road with the approval 
an agent of the Post Office Departme 
Gen.Code, §§ 3714, 9170; 5 i 
§§ 1, 22; 39 U.S.C.A. 481; Cons 
Ohio art. 1, § 19; U.S.C.A.Const. art. 1, 
§ 8.—Black v. City of Berea. 32 N.H.2d 
yap Ohio, St. 611) 132 AWE Re 3S 

hio. 


lided with such pillars, duty to exer- 
Blades, 


tion in respect of the location of a 
mailbox on a post road, unless and un- 
til it has been brought to their atten- — 
tion that such box was not located as 
required by the Post Office Department. — 
Gen.Code, §§ 3714, 9170; 5 U.S.C.A. §§ — 
1, 22; 39 U.S.C.A. § 481; Const.Ohio — 
arty, 1,7 §. 19) 0U.S.C.A. Consticantimues ean 
—Black v. City of Berea, 32 N.H.2d 1, 
137 Ohio St. 611, 132 A.L.R. 1391. : 
A rural mailbox located on post road 
in sparsely settled part of municipali- 
ty in substantial compliance with re- 
quirements of Post Office Department 
and in same proximity to paved por- 
tion -of highway as other mailboxes 
erected and maintained along the road, 
did not create a ‘nuisance’ as to the 
traveling public, and could not be re- 
moved by the municipality. Gen.Code, . 
§§ 3714, 9170; 5 U.S.C.A, §§ 1,22; 39 


a 


\ 
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§ 483 

U.S.C.A. § 481; Const.Ohio art. 1, § 19; 
U.S.C.A.Const. art. 1, § 8—Black vy. 
City of Berea, 32 N.E.2d 1, 137 Ohio 


OL wise Lak plo 
§ 483 : 

Pa. An accumulation, over a period 
of weeks, of ice on street as result of 
water coming down from adjoining 
hillside and freezing in winter weather, 
and which accumulation covered side- 
walk and half the street, constituted a 
“dangerous obstruction in the public 
highway”, as concerns liability of city 
for injuries received by plaintiff when 
automobile in which plaintiff was rid- 
ing collided with a third party’s auto- 
mobile which skidded on ice.—Fritzky 
v. City of Pittsburgh, 16 A.2d 422. 


§ 498 

TlL.App. A city could close highway 
until new bridge was constructed or 
until dangerous condition of approach 
was remedied, but having left highway 
open for public travel at night, it be- 
came city’s duty to warn traveling pub- 
lic of danger, and this could only be 
done by means of properly lighting ob- 
struction or approaches thereto, or 
both, as necessity required.—Linneen v. 
City of Chicago, 34 N.H.2d 100, 310 Ill. 


App. 274. ; 
N.J.Sup. In actions Against city for 
personal injuries and pronerty dam- 


ages resulting when automobiles struck 
sewer cover at intersection where city 
was repaving street, failure of city to 
furnish barriers or lights was such 
an active wrongdoing as to make city 
liable-—Casta v. City of Newark, 19 A. 
2d+629, 126 N.J.L. 375. 

N.J.Sup. A traffic standard in center 
of public street, when no longer used 
for traffie light becomes an obstruction 
which is a ‘public nuisance’, at least 
if not properly lighted.—Laub v. City 
oeeenoen, 20 A.2d 348, 126 N.J.L. 


highway _ patrol- 
man knew about flood conditions on 
highway and on night before accident 
had posted lighted red lanterns to warn 
travelers and had taken lanterns down 
on mornings of accident, the failure to 
leave flags or sivnals did not constitute 
negligence as regards, state’s liability 
for injuries sustained, since the pond 
of water 3 or 4 inches deep was warn- 
ing in itself. Highway Law, § 58; 
‘Court of Claims Act, § 12-a, now § 8.— 
Torrey v. State, 23 N.Y.S.2d 370, 175 
Mises (259. |) 

501 


Ala. Where Bee when repairing 
pavement, piled up all stones taken out 
in a heap with other debris, extending 
from near to curb to near street car 
track, and put on the pile four or five 
red lanterns, and barrier was in plain 
view for great distance, and motorist, 
turning out to avoid barrier, collided 
with street car approaching from op- 
posite direction although street car did 
not interfere with passage around bar- 
rier, city was not negligent in respect 
to nature of barrier as warning signal. 
Scape of Birmingham y. Smith, 200 So. 


' § 500 
N.Y.Ct.Cl. Where 


La.App. Where city maintained 
roadway paralleling and immediately 
adjacent to open canal and flush with 
top of canal, situation was most dan- 
gerous, and city should have erected 
barrier to prevent anyone driving along 
side street intersecting parallel road- 
way from pitching over into canal 
directly opposite end of street.—Ger- 
man vy. City of New Orleans, 3 So.2d 


181. 

N.J.Sup. In actions against city for 
p2rsonal injuries and property dam- 
ages resulting when automobiles 
struck sewer cover at intersection 
where city was repaving street, failure 
of city to furnish barriers or lights 
was such an active wrongdoing as to 
make city liable—Casta v. City of 
Newark, 19 A.2d 629, 126 N.J.L. 375. 

§ 505 

Kan. In action against county for 
death of plaintiff’s husband when his 
automobile broke through railing of 
county bridge and fell into river, on 
ground that railing of bridge was de- 
fective and that bridge had no wheel 
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guards, actual knowledge on part of 
chairman of board of county commis- 
sioners as to defective condition of 
railing was sufficient to meet require- 
ments of statute with reference to no- 
tice. Gen.St.1935, 68-301.—Neiswender 
v. Board of, Com’rs of Shawnee County, 
113 P.2d.115, 153 Kan. 634. : 
Ky. Where dangerous dips existed 
in road and highway commission erect- 
ed signs containing the word “Slow” 
and words “Danger—Dips in Road” 
and motorist approaching dangerous 
portion of road failed to slacken speed 
sufficiently and lost control of automo- 
bile as result of which it overturned 
killing an occupant, highway commis- 
sion by erecting signs discharged duty 
of using ordinary care to prevent in- 
jury from defects in highway and 
could not be held liable for death of 
automobile occupant.—Commonwealth 
HAD SS 143 S.W.2d 1065, 284 Ky. 


§ 511 

Ala. Driver of motor vehicle injured 
when turning out to avoid obstruction 
of barrier placed in street, where city 
was repairing paving, and colliding 
with street car, was required to keep 
automobile under control and be alert 
for those obstructions which should 
have been anticipated.—City of Bir- 
mingham y. Smith, 200 So. 880. 

City has right and duty to make re- 
pairs in street and motorist is charged 
with knowledge of that duty in that it 
may occur at any place along line of 
trafic and must use eyes and senses 
and regulate speed in light of that as- 
sumption.—City of Birmingham v. 
Smith, 200 So. 880. 

Motorist on a Sunday morning be- 
tween 9 and 9:30, traveling fifty or six- 
ty miles an hour and having clear view 
of barrier with four or five red lanterns 
on it, placed in street by city repair- 
ing pavement, for at least 300 feet when 
visibility was good and traffic was 
light, and who, when short distance 
from barrier, made distinct turn to 
left, then more gradual turn to right, 
and another gradual turn to left, and 
onto tracks of street car approaching 
from opposite direction when the street 
car did not interfere with passage 
around the barrier, was guilty of con- 
tributory negligence precluding recov- 
ery against city for death.—City of 
Birmingham y. Smith, 200 So. 880. 

Iowa. Where roadway of toll bridge 
was not slippery when dry and motor- 
ist knew roadway was wet, motorist 
was under duty to drive her automo- 
bile with care cominensurate with in- 
herent danger of a wet hard-surfaced 
road.—Evans v. Muscatine Bridge Cor- 
poration, 293 N.W. 470. 

Okl. A person is not negligent as a 
matter of law in driving upon a dan- 
gerous or defective highway knowing 
it to be such, unless the dangerous or 
defective condition is such that a per- 
son of ordinary prudence would not 
attempt to drive over it, but knowledge 
of the dangerous condition imposes a 
duty upon the traveler to exercise such 
care as. the circumstances demand.— 
Toler vy. Hawkins, 105 P.2d 1041. 


Pa.Super. The fact that husband 
might have driven automobile to city 
by a safer route did not bar husband 
from recovering from township for 
damages occasioned by injuries sus- 
tained by wife when wheel of hus- 
band’s automobile, in which wife was 
passenger, dropped into hole in a 
township road, which was open to 
traveling public—Willetts vy. Butler 
Tp., 15 A.2d 392, 141 Pa.Super. 394. 

In action against township by hus- 
band and wife, where wife claimed 
damages for injuries received when 
wheel of husband’s automobile, in 
which wife was passenger, dropped 
into hole in township road, and hus- 
band sought reimbursement for loss 
of wife’s services and for sums’ alleg- 
edly paid for medical treatment for 
wife, the fact that road was in general 
use by others was a material fact upon 
question of contributory negligence, if 
any, of husband.—Willetts v. Butler 
Tp., 15 A.2d 392, 141 Pa.Super. 394. 
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Ala. Motorist injured when turning 
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while city was repairing pavement and 
colliding with street car, had duty to 
look ahead with eyes open and see 
what ordinary vision would ordinarily 
see unless his attention was temporar- 
ily abstracted on account of some con- 
current extraneous event sufficient to 
that end.—City of Birmingham  v. 
Smith, 200 So. 880. 

Driver of motor vehicle injured when 
turning out to avoid obstruction of bar- 
rier placed in street, where city was re- 
pairing paving, and colliding with 
street car, was required to keep auto- 
mobile under control and be alert for 
those obstructions which should have 
been anticipated.—City of Birmingham 
v. Smith, 200 So. 880. 

City has right and duty to make re- 
pairs in street and motorist is charged 
with knowledge of that duty in that it 
may occur at any place along. line of 
traffic and must use eyes and _ senses 
und regulate speed in light of that as- 
sumption.—City of Birmingham  v. 
Smith, 200 So. 880. 

Although motorist, injured when 
turning out to avoid barrier placed in 
street by city repairing pavement and 
colliding with street car, was required 
at every moment of time to keep eyes 
fixed on street ahead, ordinary care re- 
quired him to look ahead when travel- 
ing at high speed so as to see and 
avoid obstructions in plain view for 
great distance, in absence of reason for 
not doing so.—City of Birmingham vy. 
Smith, 200 So. 880. 

Motorist on a Sunday morning be- 
tween 9 and 9:30, traveling fifty or 
sixty miles an hour and having clear 
view of barrier with four or five red 
lanterns on it, placed in street by city 
repairing pavement, for at least 300 
feet when visibility was good and traf- 
fic was light, and who, when short dis- 
tance from barrier, made distinct turn 
to left, then more gradual turn to 
right, and another gradual turn to left, 
and onto tracks of street car approach- 
ing from opposite direction when the 
street car did not interfere with pas- 
sage around the barrier, was guilty of 
contributory negligence precluding re- 
covery against city for death.—City of 
Birmingham v. Smith, 200 So. 880. 

litApp. In action for death of mo- 
torist in collision with bridge abutment 
dividing traffic lanes, evidence from 
which it was apparent that if motorist 
had looked and had had automobile un- 
der proper control, he could have seen 
abutment and division of the road pre- 
cluded recovery as a matter of law so 
as to justify judgment’ in fayor of 
bridge owners notwithstanding verdict 
for administratrix.—Fricke v. St. Louis 
prides Co., 32 N.EH.2d 1016, 309 Ill.App. 


An injury resulting from collision 
with a barrier, marker or traffic signal 
lawfully fixed and maintained mand 
plainly visible to one using ordinary 
care will not create liability on part 
of one by whom such barrier, marker 
or traffic signal is maintained.—Fricke 
v. St. Louis Bridge Co., 32 N.H.2d 1016, 
309 Ill.App. 279. 

La.App. A motorist proceeding at 
night along street intersecting roadway 
immediately paralleling canal, who 
drove automobile into canal, was not 
contributorily negligent in not noticing 
presence of canal under circumstances. 
Sate vy. City of New Orleans, 3 So. 


§ 519 

N.Y.Ct.Cl. A motorist who on bright 
sunshiny day when temperature was 
above freezing proceeded at rate of 35 
to 40 miles per hour on two-strip con- 
erete highway which was flooded for a 
distance of 75 to 100 feet easterly from 
point of accident aud from 400 to 500 
feet westerly from point of accident at 
a depth of from 3 to 4 inches was guil- 
ty of negligence which was proximate 
cause of accident when automobile ran 
off highway and crashed into a tree on 
the left-hand side of highway, pre- 
cluding recovery from state for injuries 
sustained. Highway Law, § 58: Court 
of Claims Act, 12-a, now 8.—Tor- 
ee v. State, 23 N.Y.8.2d 370, 175 Mise. 


out to avoid barrier placed in street 


—German y. City of New.Orleans, 3 So. 
2d 181. 

A motorist proceeding on street in- 
tersecting roadway which immediately 
paralleled canal, who drove into canal 


_and whose automobile came to rest on 


flat shelf some distance above bottom 
of canal was not contributorily negli- 
gent on ground of excessive speed, 
since fact that automobile came to rest 
on shelf instead of reaching bottom of 
canal showed that it was being op- 
erated at a very moderate speed.—Ger- 
ee yv. City of New Orleans, 3 So.2d 

Neb. Generally, it is “negligence” as 
a matter of law for motorist to drive 
an automobile so fast on a highway at 
night that he cannot stop in time to 
avoid a collision with an object within 
the area lighted by his lamps, but the 
rule has no application where the 
object is of such a character or color 
that it cannot be observed by the exer- 
cise of ordinary care in time to avoid 
a collision.—Swinford v. Finck, 299 N. 
W. 227. 


§ 531 

La.App. Even if a municipality was 
negligent in permitting a manhole cov- 
er to protrude above the level of an un- 
finished street, a passenger riding on 
uninclosed floor of a logging truck 
could not recover from municipality for 
injuries received when truck wheel 
struck cover causing passenger to fall 
from truck where passenger was aware 
of condition of street and took no pre- 
eautions to prevent fall, since passen- 
ger’s negligence contributed to and was 
an “efficient cause” of injuries.—Fallin 
v. Town of Jonesboro, 2 So.2d 516. 


§ 535 
N.Y.Ct.Cl. The passengers in auto- 
mobile which on bright, sunshiny day 
when temperature was above freezing 
was proceeding at rate of 35 to 40 miles 
per hour on two-strip concrete highway 
which was flooded to depth of 3 or 4 
inches were not guilty of contributory 
negligence, but could not recover from 
state for resulting injuries, where driv- 
er’s negligence was proximate cause of 
accident. Highway Law, § 58; Court 
of Claims Act, § 12-a, now § 8.—Torrey 
v. State, 23 SP ag A 175 Misc. 259. 
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§ 

©.C.A.Miss. Where highway contrac- 
tor which constructed new road joining 
city avenue at a 120 to 127 degree 
angle failed to place any warning sign 
at or near the intersection, contractor 
was not guilty of negligence contribut- 
ing to injuries sustained by motorist 
whose automobile, driven at speed of 
from 40 to 45 miles per hour, failed 
to make the curve, and no recovery 
could be had against contractor by 
motorist, whose own negligence in not 
having automobile under proper control 
as he entered curve was proximate 
cause of accident. Code Miss.1930, § 
511—C. C. Moore Const. Co. v. Hayes, 
119 F.2d 742. ‘ : : 

Pa. In action against city, light 
company, and oil company for injuries 
sustained by guest when automobile 
struck an electric light pole which, after 
widening of paved portion of highway, 
was left almost in center of one traf- 


fic lane of highway, it was not error 


for trial court to enter judgment for 
oil company alone, notwithstanding ver- 
dict for guest, where oil company did 
not erect or own the pole, and had no 
power or authority to remove it from 
its unsafe location.—Farrelly v. City of 
Pittsburgh, 17 pane Y 340 Pa. 516. 


§ 
Neb. If owner of truck, from which 
endgate had fallen onto the highway, 


ages for personal injuries sustained 
when automobile struck the endgate.— 
Swinford v. Finck, 299 N.W. 227. 
§ 546 

Itl.App. Bridge owners were not li- 
able for death of motorist in collision 
of automobile with bridge abutment 
dividing traffic lanes if negligence of 
motorist was the sole or contributing 
cause of his death.—IFricke v. St. Louis 
eae Co., 32 N.H.2d 1016, 309 Ill.App. 


In action for death of motorist in 
collision with bridge abutment divid- 
ing traffic lanes, evidence from which 
it was apparent that if motorist had 
looked and had had automobile under 
proper control, he could have seen abut- 
ment and division of the road preclud- 
ed recovery as a matter of law so as 
to justify judgment in favor of bridge 
owners notwithstanding verdict for ad- 
ministratrix._Fricke y. St. Louis 
eo Co., 32 N.H.2d 1016, 309 Ill.App. 


: § 558 i 
__N.Y.Ct.Cl. The »..te was liable for 
injuries to infant passenger in automo- 
bile resulting from negligence in per- 
mitting stone to remain in highway 
notwithstanding that automobile driver 
was negligent, where infant had no 
control over operation of automobile.— 
Hazzard v. State, 23 N.Y.S.2d 29. 


§ 559- 

Wash. A claim against city of Se- 
attle for injuries to minor struck by 
stone projected from street surface by 
passing @utomobile, which claim de- 
scribed accident as having taken place 
on “Highland Drive” near intersection 


of “Holden, Hanford and _ Othello” 
streets, which was a _ non-existent 
place, accident having occurred on 
“Highland Park Way” near ‘West 


Othello’”’ street, was deficient under 
statute, and under charter requiring 
all claims for injuries against city to 
accurately describe defect causing in- 
jury, aS against contention that city 
received sufficient notice from claim be- 
cause of allegations referring to work 
done at intersection on a WPA project 
in nature of sewer construction. Rem. 


Rev.Stat. § 9478.—Johnson vy. City of 
Seattle, 114 P.2d 972. 
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C.C.A.Ga. In action for death of 


passenger of truck which ran into side 
of freight train’ at crossing near which 
oil company operated a filling station 
and maintained large advertising sign 
and flood lights at curb edge, petition, 
based on theory that the railroad and 
the oil company committed concurrent 
acts of negligence which brought about 
the passenger’s death, indicated that 
the truck driver was solely at fault and 
precluded recovery from the railroad 
and oil company.—Vassey v. Standard 
Oil Co. of Kentucky, 119 F.2d 589. 


Ala. In action for death, count al- 
leging, in substance, that city, when 
repairing street, created obstruction in 
street which city negligently failed to 
safely guard, that intestate was driv- 
ing automobile when he approached ob- 
struction without warning, and in at- 
tempting to avoid obstruction, automo- 
bile was caused to collide with street 
car, was not defective because ‘quo 
modo of the alleged negligence is set 
out and the facts are insufficient to 
constitute negligence’’.—City of Bir- 
mingham y. Smith, 200 So. 880. 

Ga.App. Petition, alleging that writ- 
ten notice was given county within one 
year after accident on bridge by notice 
stating place where accident occurred, 
cause of accident, and amount of dam- 
ages sustained by motorist, was not 
insufficient, on ground that allegations 
as to notice were not sufficiently speci- 
fic, where motorist had sent written 
notice to chairman of county commis- 
sioners giving details of accident, and 
chairman examined bridge and investi- 
gated accident and declined to pay any 


_ ty v. Denton, 13 §.H.2a 


tiff on rainy night drove onto count 


ae ee ee 4 hee cet) 
damages to the m 
Ga.App. Petition alle 


bridge at about eight or fen miles p« 


hour, that.rear wheels skidded off run ak 


ners and left rear wheel fell into the 
hole and automobile was overturned, 
thrown from the bridge, and damaged, 
and that plaintiff did not see the hole 


Y 


or defective condition of the bridge 


because of wetness of bridge, was n 


ages to automobile were result of pla 
tiff’'s own negligence and not neglige 
of county.—Coffee County v. Denton, | 
S.B.2d 309. ie. 

Kan. In automobile passenger’s ac- 
tion against township for injuries su 
fered because of alleged defect in town 
ship road, pleadings and opening 
statement indicating that road satis- 
fied statutory requirements of width, | 
and complaining only that culvert was — 
not maintained for a width of 25 fee 
that weeds were not cleaned out at en 
of culvert but were mowed so as to 
create appearance of a well-maintaine: 
shoulder, and that warning signs, rai 
ing, or posts were not erected, did no 
state a cause of action. Gen.St.193 
68-301, 68-534, 68-1109.—Sell v. M 
ro Up.;. 0070) (Ped 670i Kai 


, 


n- tt 


wa 
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_ Neb. In action against counties for 
injuries sustained by occupant of auto- 


6 
ant 


-mobile and for loss of her services to 


her husband when automobile was — 


. ph Ot 


driven into a hole or washout, petitio 
which failed to allege that Count 
erected or established the highway, was — 
insufficient to state a cause of action. — 


Comp.St.1929, §  39-8382:—Stitzel - 


Hitchcock County, 298 N.W. 555.0 


N.Y.App.Div. Where 
village, for purpose of motion to dis- 
miss complaint as against it in ac-. 
tion for personal injuries and loss of 
services, on ground that it was i 
sufficient in law, admitted that it ¢ 


one who creates a nuisance on 
land of another is primarily liable 
damages to one who suffers therefr 
and motion to dismiss was propery 
denied. Rules of Civil Practice, ru 
106.—Wenzel v. Duncan, 26 N. 
616, 261 App.Div. 1003, affirming 
N.Y.S.2d 192, 175 Misc. 554, appeal de 
ee 28 N-Y.S8.2d 156, 262 App.Div. 
N.Y.Sup. Where complaint, in in- | 
fant’s action against village and in- 
dividuals for personal injuries claimed 
to have been sustained by infant while 
passenger in individuals’ automobile 


when automobile collided with a traf- 


fic light stanchion on highway in vil-_ 
lage, charged village with construct-_ 
ing stanchion on a state highway in 
such manner as to constitute a pub- 
lic nuisance, doctrine of immunity — 
from liability, by reason of discharge 
of a “governmental function,” did not 
apply as a matter of law to relieve 
village from _ liability. Vehicle and 
Traftic Law, § 95 et seq.—Wenzel vy. 
Dunean, 24 N.Y.S.2d 192, 175 Mise. 554.~ 


Where complaint, in action against | 
village for injuries sustained when 
automobile in which infant plaintiff 
was passenger collided with traffic 
light stanchion, charged village with 
constructing stanchion on a state high- 
way in such manner as to constitute a 
publie nuisance, and village construe- 
tively admitted allegations for pur- 
poses of motion, and it did not ap- 
pear that village had lost power to re- 
move stanchion, complaint stated a 
cause of action against village not- 
withstanding contention that on date 
of accident village did not have con- 
trol over stanchion because of statutes 
granting to State Traffic Commission 
regulatory power over traflic control 


incorporated — 


¥ 
.3 25 
¥.S.2d _ 


\ 
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signal lights. Vehicle and Traffic Law, 
§§ 95 et seq., 95-a, 95-f, 95-h.—Wen- 
zel v. Duncan, 24 N.Y.S.2d 192, 175 
Mise. 554. P 
N.C. A complaint against a city ob- 
structing sidewalk with dirt from an 
excavation under the sidewalk, for in- 
juries sustained when pedestrian was 
struck by automobile while walking in 
the street to avoid the obstruction, was 
insufficient to state cause of action.— 
Mills v. City of Charlotte, 11 S8.H.2d 566, 
218 N.C. 564. pease 
“N.C. In action against administra- 
trix of decedent’s estate, railway com- 
pany, and city for injuries to guest 
in decedent’s automobile, which col- 
jided with pillars, supporting railroad 
bridge over street, complaint held suf- 
ficient to state cause of action against 
railway company and city for negli- 
gence in maintaining such pillars in 
center of street —Montgomery v. 
Blades, 12 §.H.2d 217, 218 N.C. 680. 
In action against administratrix of 
- decedent’s estate, railway company, and 
city for injuries to guest in decedent’s 
automobile, which collided with pil- 
- jars of railroad bridge in center of 
street, complaint held to allege suf- 
ficiently such logical connection be- 
tween corporate defendants’ alleged 
megligence in failing to keep pillars 
properly lighted and decedent’s neg- 
Jigence in operation of automobile as 
‘to remove case from category of those 
wherein independent responsible agen- 
-ey’s intervening negligence insulates 
_ defendant’s primary negligence and 
becomes sole proximate cause of in- 
jury because of lack of logical con- 
nection with original negligence.— 
Montgomery v. Blades, 12 S.H.2d 217, 
1208) -NrC: 680. 


4 In action against administratrix of 
a8 decedent’s estate, railway company, and 
| eity for injuries to guest in decedent’s 


supporting railroad bridge in center 
of street, complaint held insufficient to 
warrant finding as matter of law that 
_ ‘decedent’s negligence in operating 
_ automobile was unforeseeable, that it 
was not natural and probable result 
of codefendant’s alleged failure to light 
_ pillars properly, or that decedent’s 
conduct was not normal reaction to 
_situation in which he was placed by 
-ecodefendants’ negligence, so that his 
intervening negligence was not proxi- 
mate cause of injuries.—Montgomery 
12° S'H.2d 217, 218° N.C. 


vy. Blades, 
~ 680. 
In action against administratrix of 
3  decedent’s estate, railway company, and 
city for injuries to guest in decedent’s 
automobile, which collided with im- 
mY properly lighted pillar, supporting 
railroad bridge in center of street, al- 
_Jegations of complaint held not to show 
as matter of law that collision was 
such an extraordinary occurrence as 
to be unforeseeable and hence proxi- 
mate cause of plaintiff’s injuries, so as 
to absolve railway company and city 
from liability, though it was caused 
“ partly by decedent’s negligence in 
operating automobile-—Montgomery vy, 
») ) Blades, 12 S.E.2d 217, 218 N.C. 680. 


{ In action against administratrix of 
¥y decedent’s estate, railway company, and 
 eity for injuries to guest in decedent’s 
automobile, which collided with rail- 
-yoad bridge pillar, alleged to be in- 
adequately lighted, in center of street, 
} allegation that decedent was negligent 
in failing to see obstruction was not 
: tantamount to admission that pillar 
was adequately lighted, and allega- 
t tions as to decedent’s negligence in 
failing to keep lookout for obstruc- 
tion, failing to drive automobile on 
right side of street, and operating it 
at unlawful rate of speed did not re- 
lieve codefendants from liability as 
matter of law.—Montgomery y. Blades, 
12 S.H.2d 217, 218 N.C. 680. 

S.C. Complaint alleging that plain- 
tiff, while riding in truck owned and 
operated by county, was injured as 
direct result of driver’s negligence but 
failing to allege that there was a de- 
vect in highway did not state a cause 
of action under statute against county 
for personal injuries. Code 1932, § 


, 


. 


lads 


5856.—Shelton v. Greenville County, 10 
S.E.2d 12, 194 S.C. 506. i Bia 

S.C. Under statute permitting suit 
against city for damage resulting from 
defect in or mismanagement of some 
instrumentality of city when in actual 
use in street repairs, complaint alleg- 
ing that at time plaintiff's intestate 
was fatally injured, truck was being 
used by city for purpose of repairing 
and maintaining its streets and that 
death of plaintiff’s intestate was direct- 
ly and proximately caused by the mis- 
management and negligence of city, 
its agents and servants in use of an 
instrumentality in repair and mainte- 
nance of streets was not demurrable, 
on ground that it did not state facts 
sufficient to constitute a cause of ac- 
tion. Code 1932, §§$ 477, 7345.—Athan- 
as v. City of Spartanburg, 12 S.H.2d 
Se Lets 5 Crt EEE ‘ 

Wis. A complaint by motorist alleg- 
ing that cloud of smoke suddenly ob- 
structed view on highway, that negli- 
gence of approaching motorist caused 
collision, that negligence of employees 
in burning grass on flying field adja- 
cent to the highway caused the cloud 
of smoke, and that injuries were caused 
by negligence of approaching motorist 
and the employees was ‘sufficient as 
against demurrer by operators of flying 
field Ryan vy. First Nat. Bank & Trust 
oe of Racine, 294 N.W. 832, 236 Wis. 

In action for injuries sustained by 
motorist in collision allegedly caused 
by negligence of approaching motorist 
and by negligence of employees in 
burning grass adjacent to highway, 
eross-complaint by insurance carrier of 
approaching motorist alleging that 
grass was negligently ignited and 
smoke caused to obscure portions of 
highway and that as proximate result 
of such negligence, motorist’s vision 
was obstructed, was not subject to de- 
murrer of employer—Ryan v. First 
Nat. Bank & Trust Co. of Racine, 294 
N.W. 832, 2386 Wis. 226. 

In action for injuries sustained by 
motorist in collision allegedly caused 
by negligence of approaching motorist 
and by negligence of employees in ig- 
niting grass adjacent to highway, 
eross-complaint of approaching motor- 
ist’s administrator alleging that em- 
ployees negligently ignited the grass 
under circumstances which would rea- 
sonably have informed them that smoke 
would be blown across highway so as 
to endanger persons traveling thereon, 
and that collision occurred as proxi- 
mate result of such negligence, was not 
subject to demurrer of employer.—Ryan 
v. First Nat. Bank & Trust Co. of Ra- 
cine, 294 N.W. 832, 236 Wis. 226. 
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8.0. A county was not liable for in- 
juries received by plaintiff while rid- 
ing in county’s truck where plaintiff 
claimed that injuries were due to al- 
leged negligent operation of truck by 
driver, as county’s agent, but did not 
allege or prove a defect in highway. 
Code 1932, § 5856.—Shelton v. Green- 
ville County, 10 S.H.2d 12, 194 S.C. 


506. 
_ § 567 

Kan. In action against county for 
death of plaintiff's husband when his 
automobile broke through railing of 
county bridge and fell into river, on 
ground that railing of bridge was de- 
fective and that bridge had no wheel 
guards, plaintiff was not required un- 
der statute to prove that chairman had 
five days’ notice of defect at exact spot 
where automobile went through railing. 
Gen.St.1935,  68-301.—Neiswender  v. 
Board of Com’rs of Shawnee County, 
113 P.2d 115, 153 Kan. 634. 


Kan. In action against county for 
death of plaintiff’s husband when his 
automobile broke through railing of 
county bridge and fell into river after 
having struck the side of an oncoming 
automobile and after having been de- 
flected to one side, on ground that rail- 
ing of bridge was defective and that 
bridge had no wheel guards, burden of 
showing that plaintiff's husband was 
guilty of contributory negligence was 
on county.—Neiswender vy, Board of 


es 
(ea a as 


Com’rs of Shawnee County, 
115, 153 Kan. 634. ne ay 
Ohio App. In automobile passenger’s 
action against city for injuries sus- 
tained when automobile overturned on 
highway within city’s corporate limits 
where petition set out a cause of 
action against city for maintenance of 
a nuisance in allowing highway to be- 
come out of repair, it was incumbent 
upon passenger to show notice to city 
of existence of condition of highway 
claimed to have caused accident, or 
condition must have existed for a 
sufficient length of time to charge city 
with constructive notice of existence 
thereof. Gen.Code, § 38714.—Neale v. 
Village of Tallmadge, 35 N.E.2d 158. 
Wash. Where 20-foot strip of con- 
erete had been added, to original 20- 
foot strip of pavement without oblitera- 
tion of yellow traffic stripe previously 
existing down center of highway and 
without placing yellow stripe down 
new center, in actions against county 
for personal injuries and death result- 
ing when motorist traveling in his 
proper lane turned to left across new 
center and collided with automobile ap- 
proaching from opposite direction, bur- 
den was on plaintiffs to establish that 
location of yellow line in fact deceived 
and misled the motorist to his injury. 
a v. King County, 109 P.2d 


_§ 568 

Ga.App. In action against county 
for damage to automobile because of 
alleged defective condition of bridge, 
admission of photographs of the bridge, 
taken nearly three years after accident, 
was not error on ground that photo- 
graphs were irrelevant, were taken too 
Jong after accident, and were not iden- 
tified by photographer, in view of iden- 
tifying testimony of motorist.—Coffee 
County v. Denton, 13 S.H.2d 209. 

GaApp. In action by motorist 
against county for damage to automo- 
bile because of alleged defective condi- 
tion of bridge, trial court did not err 
in adinitting letter written by motorist 
to county commissioner giving notice 
of the accident.—-Coffee County v. Den- 
ton, 13 S.E.2d 209. 

Il.App. In action for death of mo- 
torist in collision of automobile with 
bridge abutment separating traffic 
lanes, where it was apparent that if 
motorist had looked and had had au- 
tomobile under proper control, he could 
have seen the abutment, proof that 
there were in common use in the coun- 
ty practical and inexpensive signs for 
use in indicating curves in highways 
was properly rejected.—Fricke v. St. 
Louis Bridge Co., 32 N.H.2d 1016, 309 
Ill.App. 279. 


Ii.App. In action for death and in- 
juries sustained when automobile 
struck bridge abutment, evidence was 
admissible to show occurrence of sim- 
ilar collisions within period of more 
than two years before accident in suit, 
where conditions were substantially the 
same when such prior collisions oc- 
curred.—Linneen v. City of Chicago, 34 
N.E.2d 100, 310 IllApp. 274. 


N.Y.App.Div. In action by automo- 
bile passenger for injuries resulting 
from collision of automobile with con- 
crete pipes in public highway, court 
erred in excluding specification in de- 
fendant’s contract relating to protection 
of traffic—Schofer vy. Davis & Stearns, 
25 N,Y.S.2d 10, 261 App.Div. 881, fol- 
lowed_in Gurry v. Davis & Stearns, 
25 N.Y.S.2d 11, 261 App.Div. 881. 

Pa. City had the duty to § so 
strengthen 44-year-old bridge as _ to 
make it safe for the type of traftic to 
which it was open, and, if jury in 
action against city for injuries sus- 
tained by occupant of automobile 


which plunged from the bridge, alleg- ~ © 


edly because of city’s negligence in 
failing properly to maintain and re- 
pair the bridge, believed the testimony 
of witnesses that bridging and sepa- 
rators were necessary to maintain the 
bridge in a safe condition and that, 
city’s failure to thus strengthen ‘the 
bridge contributed to injuries of occu- 
pant of automobile, jury was entitled 
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Cal.App. In actions against county 
for injuries and deaths in automobile 
accident resulting from slipperiness of 
highway, evidence held to authorize 
inference that board of supervisors had 
notice of defect. St.1923, p. 675.—Oh- 
ran v. Yolo County, 104 P.2d 700. 
Cal.App. In actions against county 
for injuries and deaths resulting when 
automobile skidded from highway at 
slippery point, evidence concerning 
method of construction and other ac- 
cidents at such point supported im- 
plied finding of dangerous or defective 
condition. St.1923, p. 675.—Ohran y. 
Yolo eee 104 P.2d 700. 
lil.App. In motorist’s action against 
the city of Chicago for injuries sus- 
tained when automobile ran into hole 
in street, wherein city denied liability 
on ground street was a federal aid 
route taken over by state, a letter to 
mayor signed by acting superintendent 
of highways stating that decisions 
were being sent showing present loca- 
tion of all federal aid routes in the 
city, and a document purportedly 
signed by director of department of 
public works and buildings, division 
of highways, announcing that de- 
seribed location, which included street 
on which accident occurred, was a 


‘ federal aid route, were insufficient to 


show compliance with statutes relat- 
ing to state’s taking over and assuming 
maintenance and care of federal aid 
routes. Smith-Hurd Stats. ec. 121, §$§ 
292(4, 10), 297, 298.—Koppert v. City 
pore ce 380 N.E.2d 760, 307 Ill.App. 


_  Jll.App. In action for death and in- 
juries sustained when automobile 
struck bridge abutment, evidence did 
not support city’s contention that ave- 
nue on which bridge was located was a 
state-aid extension and hence was un- 
der control of state, and_ failed: to 
show that map was filed in Department 
of Public Works and a copy thereof 
filed with the county clerk as required 
by statute relating to state aid exten- 
sion projects. Smith-Hurd Stats. ec. 
24,88 Ab) 9, 292(1,..2), -294) 296a— 
296d, 297.—Linneen v. City of Chicago, 
34_N.E.2d 100, 310 DlLApp. 274. 


Til.App. In action for death and in- 
juries sustained when automobile 
struck bridge abutment, evidence as to 
eare of automobile driver and adequacy 
of warning signals, and evidence of five 
prior accidents at the same place un- 
der similar conditions within two 
years, made jury case and supported 
verdiets allowing recovery from city 
and sanitary district.—Linneen v, City 
OPTED 34 N.H.2d 100, 310 Ill.App. 


Ind.App. In action by motorist 
against city to recover for injuries sus- 
tained when his automobile allegedly 
skidded on loose stone which had ac- 
cumulated on street, and automobile 
struck a pole and a fire hydrant, evi- 
dence sustained finding in favor of 
eity.—Clapham v. City of Huntington, 
32 N.B.2d 118. 

Iowa. Evidence failed to show defect 
in construction or maintenance of road- 
way of toll bridge, so as to render. own- 
er of toll bridge liable for injuries 
sustained by motorist when her auto- 
mobile skidded and left roadway and 
fell to street below.—Evans v. Musca- 
tine Bridge Corporation, 293 N.W. 470. 

Iowa. Evidence established that 
proximate cause of injuries of motorist 
whose automobile skidded and _ left 
roadway on defendant’s toll bridge and 
fell to street below was motorist’s 
negligent operation of her automobile. 
—HEvans v. Muscatine Bridge Corpora- 
tion, 293 N.W. 470. 

Iowa. Evidence was insufficient to 
present question for jury as to wheth- 
er injuries received by occupant in au- 
tomobile when automobile struck 
chuck-hole in ice and snow were caused 


Kan. In action by automobile oc- 
cupant for injuries sustained when 
she was thrown from automobile when 
it struck a washout in township high- 
way, evidence was insufficient to es- 
tablish that township trustee had ac- 
tual knowledge of the specific defect 
in highway which caused the injury as 
much as five days before the injury 
and therefore evidence was insufficient 
to sustain judgment for the occupant. 
Gen.St.1935, 68-301.—-Kinzie v. New 
oes Tp., 107 P.2d 707, 152° Kan. 
725. 


Kan. In action against county for 
death of plaintiff's husband when his 
automobile broke through railing of 
county bridge and fell into river after 
having struck the side of an oncoming 
automobile and after having been de- 
flected to one side, on ground that rail- 
ing of bridge was defective and that 
bridge had no wheel guards, jury’s an- 
swer to special question that automo- 
bile of plaintiff's husband was on the 
right-hand side of the bridge and near 
the center of the bridge was sustained 
by sufficient evidence. Gen.St.1935, 68- 
301.—Neiswender v. Board of Com’rs of 


Shawnee County, 113 P.2d 115, 153 
Kan. 634. 
Minn. In actions by driver of auto- 


mobile and by owner of automobile 
against city for personal injuries and 
damage to automobile when automobile 
was driven onto abandoned portion of 
street and into river, on ground that 
city was negligent in leaving abandoned 
part of street in the shape of a pitfall 
or trap, evidence sustained finding that 
city was negligent.—Ollgaard v. City 
of Marshall, 294 N.W. 228. 

Minn. In actions by driver of auto- 
mobile and by owner of automobile 
against city for personal injuries and 
damage to automobile when automobile 
was driven onto abandoned portion of 
street and into river, on ground that 
city was negligent in leaving abandoned 
part of street in the shape of a pitfall 
or trap, evidence sustained finding that 
driver of automobile was not guilty of 
contributory negligence.—Ollgaard  v. 
City of Marshall, 294 N.W. 228. 

N.Y.App.Div. In action to recover 
damages for wrongful death of plain- 
tiff’s intestate by reason of collision of 
automobile driven by the _ intestate, 
with trolley pole, jury’s determination 
regarding defendant’s negligence and 
intestate’s contributory negligence was 
against weight of evidence requiring 
reversal of judgment for plaintiff.— 
Rechtweg v. City of New York, 23 N.Y. 
S.2d 282. 

N.Y.App.Div. In automobile passen- 
ger’s action against city for injuries 
sustained while riding in automobile 
on city street, evidence whether city 
was negligent, and whether superin- 
tendent of public works had actual no- 
tice of dangerous and unsafe condition 
of street, warranted recovery by pas- 
senger.—Beckwith v. City of Platts- 
burgh, 24 N.Y.S.2d 480, 261 App.Div. 
854. 

N.Y.App.Div. In proceedings against 
state on claims for death and injuries 
arising out of automobile accident when 
automobile struck a tree on shoulder 
of highway which tree was 32 inches 
from the edge of the paved portion 
of highway, evidence that motorist was 
driving at speed of 45 to 50 miles per 
hour immediately prior to accident and 
evidence of subsequent faulty operation 
of automobile after motorist had been 
forced to the shoulder by a car coming 
in opposite direction was sufficient up- 
on which to predicate finding that cause 
of accident was driver’s negligence and 
not negligence of the state.—Rafferty 
v. State, 24 N.Y.S.2d 689, 261 App.Div. 
Hoe affirming 16 N.Y.S.2d 685, 172 Misc. 
N.Y.App.Div. In action by automo- 


| bile passenger for 
-erete pipes in public highway, ver 


: injuries. 
from collision of automobile with 


a 


of no cause of action was against 
weight of the evidence.—Schofer 
Davis & Stearns, 25 N.Y.S.2d 10, 2 


App.Div. 881, followed im Gurry ~ 
Davis & Stearns, 25 N.Y.S.2d 11, 26 
App.Div. 881. : 


Psi 
N.Y.App.Div. In action against town 
for injuries suffered in automobile ac- 
cident, evidence showing plaintiff mo- — 
torist driving downgrade in second gea 
on slippery town road with a one-fo¢ 
sloping shoulder immediately adjac 
to an abrupt declivity of about 12 


N.C. Evidence was : 
permit recovery from city for dam 
sustained in accident occurring w 
motorist drove down street late 
night and failed to get around a curve. 
straight. ahead of which, in the direct 
line of travel, there was a disused roa 


cupant permitted part of her arm 
extend outside of autonobile windo 


Ohio App. In automobile passenger’s 
action against municipality for injuries — 
sustained when automobile overturned | 
on highway within municipality’s e 
porate limits, where petition set out 
a cause of action against municipalit 
for maintenance of a nuisance in al 
ing highway to become out of repair, 
evidence did not sustain finding that 
municipality had actual or constructiv 


to have caused accident and hence 
judgment for passenger was unauthor- | 
ized. Gen.Code, § 3714.—Neale y. Vi 
lage of Tallmadge, 35 N.W.2d 158. 
Pa. In action against city for in- 
juries received when automobiles eol- 
lided on icy street, evidence that ; 
several years water had come down 
from a hillside adjoining street a 
had frozén on street during wi 
and that condition which existed 
time of collision had been present for 
three or four weeks before accident, — 
was sufficient to show ‘constructive no- 
tice’ to city concerning condition: of 
street—Fritzky vy. City of Pittsburgh, © 
16 A.2d 422, 3 
Tex.Civ.App. Evidence warranted — 
motorist’s recovery from oil company 
for damages sustained when motorist’s 
automobile. skidded on highway and 
overturned, on ground that water from 
cooling towers of company’s gasoline 
manufacturing plant was blown on 
highway immediately prior to accident, 
that resulting wet spot on highway 
eaused skidding of automobile, that 
operation of cooling towers so close 
to highway was negligence, and that 
such negligence was “proximate cause” 
of accident.—Skelly Oil Co. v. Johns- 
ton, 151 S.W.2d 863, error refused. i 
Tex.Civ.App. In motorist’s action 
against oil company for damages sus- 
tained when wmotorist’s automobile 
skidded on wet spot resulting from 
water which was blown onto highway 
from cooling towers of company’s gaso- 
line manufacturing plant on land adja- 
cent to highway, evidence was insuffi- 
cient to show that motorist was con- 
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tributorily negligent—Skelly Oil Co. v. 


Johnston, 151 S.W.2d 863, error re- 
fused. 
§ 571 
N.Y.App.Div. In action against town 


for injuries suffered in automobile ac- 
cident, where automobile went over un- 
puerdce edge of slippery’ highway and 

own into creek when driver turned to 
right when meeting another motorist, 
questions of necessity and sufficiency of 
barriers held for jury.—Mason y. Town 
of Andes, 25 N.Y.S.2d 738, 261 App.Div. 
354, reversing 15 N.Y.S.2d 834. 

Ohio App. In automobile passenger’s 
action against city for injuries sus- 
tained when automobile overturned on 
highway within city’s corporate limits 
where petition set out a eause of action 
against city for maintenance of a 
nuisance in allowing highway to be- 


come out of repair, liability of city was 
for jury.—Neale v. 


Village of Tall- 
madge, 35 N.B.2d 158. 

S.C. In action for ininuries sustain- 
ed when automobile in which plaintiff 
was riding was struck by falling tree 
which had stood just outside the right 
of way, whether tree was_ defective, 
and whether state highway department 
knew or in the exercise of ordinary 
care should have known that the tree 
was defective so as to render it a men- 
ace to travelers, was for jury.—In- 
abinett v. State Highway Department, 
12 S.H.2d 848, 196 S.C. 117. 

Wis. In actions against a city by 
motorists injured when leaving the 


north leaf and colliding with the ris- 


ing south leaf of a bascule bridge hav- 
ing the two leaves controlled by. sepa- 
rate bridge tenders and equinped with 
separate warning devices consisting 
of electric lights and gongs, evidence 
concerning insufficiency of the bridge 
because lacking a barrier at the north 
end and because not having a single 
control of the lights and gongs held in- 
‘sufficient for the jury. St.1939, § 81.15. 
—Sylvester v. City of Milwaukee, 295 
N. W. 696, 236 Wis. 539. 
§ 572 


Ill.App. In taxicab passengers’ ac- 
tion against cab company and city for 
injuries, conflicting evidence on wheth- 
er accident resulted from hole in street 
or from a ridge of ice made jury ques- 


tion on issues of liability of city and 


taxicab company respectively.—Harri- 
son v. Yellow Cab Co., 31 N.E.2d 328. 
308 Ill.App. 47. 

Neb. In action by occupant of auto- 
mobile against owner of truck for 
injuries sustained when automobile 
struck endgate which had fallen from 
truck onto highway, causing the auto- 
mobile to turn over, whether owner of 
truck negligently failed within a rea- 
sonable length of time to clear the 
highway of the endgate, or whether he 
failed reasonably to warn of the dan- 
gerous condition of the highway, were 
questions for the jury.—Swinford y. 
Finck, 299 N.W. 227. 


N.J.Sup. In actions against city for 
damages resulting from collision with 
traffic standard at center of intersec- 
tion on rainy night, trial court sitting 
without jury properly refused to non- 
suit plaintiffs or direct verdict for city 
under evidence that light had been re- 
moved from traffic standard upon in- 
stallation of new traffic lights, and that 
a lighted red lantern had been placed 
on standard several hours prior to ac- 
eident.—Laub v. City of Camden, 20 A. 
2d 348, 126 N.J.L. 448. 


N.C. In motorist’s action 
eontractor for failure to give proper 
warning of dangerous condition of 
highway under construction, wherein 
contractor pleaded contributory negli- 
gence, evidence made case for jury.— 
Ryals v. Carolina Contracting Co., 14 
S.EH.2d 531, 219 N.C. 479. : 

Okl, Where contractor was required 
to keep one-half of road open to travel, 
while remaining half was being repaved, 
and in doing so caused a hole to be 
made in the half of the highway which 
was open to travel, in automobile oc- 
cupant’s action for injuries resulting 
when automobile struck hole in pave- 
ment, whether contractor was negligent 
in failing to keep road in safe condition 


against 
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for travel, was for the jury.—Toler v. 
Hawkins, 105 P.2d 1041. i 

Pa. In action against city by hus- 
band and wife for injuries received by 
wife when automobile in which she was 
riding collided with third party’s auto- 
mobile which skidded on icy street, 
whether city was negligent was for 
jury under evidence that for several 
years water had been falling upon 
street from adjoining hillside, that no 
effort was made by eity to prevent wa- 
ter from falling on street, that each 
winter water froze on street, and that 
at time of accident, and for weeks be- 
fore, a large mass of accumulated ice 
existed on street, and that city had 
notice of ice but failed to remove it.— 
Lene v. City of Pittsburgh, 16 A.2d 
422 


Pa.Super. In action against town- 
ship by husband and wife, where wife 
claimed damages for injuries received 
when wheel of husband’s automobile, 
in which wife was passenger, dropped 
into hole in highway, and husband 
sought reimbursement for loss of wife’s 
services and for sums allegedly paid 
for medical treatment for wife, uncer- 
tainty, if any, in husband’s testimony, 
as to whether hole was located within 
limits of a state highway or on town- 


ship road was for jury.—Willetts Vv. 
Butler Tp., 15 A.2d 392, 141 Pa.Super. 
394. 

S.C. In action for injuries sustained 


when automobile in which plaintiff was 
riding was struck by falling tree which 
had stood just outside the right of 
way, whether tree was defective, and 
whether state highway department 
knew or in the exercise of ordinary 
eare should have known that the tree 
was defective so as to render it a 
menace to travelers, was for jury.— 
Inabinett v. State Highway Depart- 
ment, 12 S.E.2d 848; 196 S.C. 117. 

Wis. In actions against a city by 
motorists injured when leaving the 
north leaf and colliding with the rising 
south leaf of a bascule bridge having 
the two leaves controlled by separate 
bridge tenders and equipped with sepa- 
rate warning devices consisting of elec- 
tric lights and gongs, evidence con- 
eerning insufficiency of the bridge be- 
eause lacking a barrier at the north 
end and because not having a single 
control of the lights and gongs held 
insufficient for the jury. St.1939, § 
81.15.—Sylvester v. City of Milwaukee, 
295 N.W. 696, 236 Wis. 539. 
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Cal.App. In actions against county 
for injuries and deaths resulting when 
automobile skidded on highway at 
slippery point, wherein evidence was 
in conflict on extent of slippery stretch, 
contributory negligence of driver was 
not established as a matter of law, and 
hence instructing that driver and occu- 
pant were presumed to have taken or- 
dinary care was not prejudicial error. 
Code Civ.Proc. §§ 607a, 1961.—Ohran 
v. Yolo County, 104 P.2d 700. 


_A speed of 85 miles an hour, even 
in a rainstorm, is not necessarily ‘“neg- 
ligence per se.’—Ohran y. Yolo Coun- 
ty, 104 P.2da 700. 

Neb. Driver of automobile was not 
guilty of negligence as a matter of law 
because of the fact that he was not 
driving slowly enough at night to stop 
the automobile before striking endgate 
which had fallen from truck into path 
of automovile.—Swinford v. Finck, 299 
N.W. 227. 

N.C. In truck driver’s action against 
highway contractors to recover for in- 
juries suffered when truck struck 
bridge abutment, contributory negli- 
gence of truck driver was for jury.— 
ele v. Kiker, 10 S.H.2d 650, 218 N.C. 

N.O. In motorist’s action against 
contractor for failure to give proper 
warning of dangerous condition of 
highway under construction, wherein 
contractor pleaded contributory negli- 
gence, evidence made case for jury.— 
Ryals v. Carolina Contracting Co., 14 
S.H.2d 531, 219 N.C. 479, 

Okl. A person is not negligent as a 
matter of law in driving upon a dan- 
gerous or defective highway knowing 
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it to be such, unless the dangerous or 
defective condition is such that a per- 
son of ordinary prudence would not 
attempt to drive over it, but knowledge 
of the dangerous condition imposes a 
duty upon the traveler to exercise such 
eare as the circumstances demand.— 
Toler v. Hawkins, 105 P.2d 1041. 

Pa.Super. In action against town- 
ship by husband and wife, where wife 
claimed damages for injuries received 
when wheel of husband’s automobile, 
in which wife was passenger, dropped 
into hole in highway, and husband 
sought reimbursement for loss of wife’s 
services and for sums allegedly paid 
for medical treatment for wife, wheth- 
er husband was contributorily negli- 
gent was for jury, where accident oc- 
eurred ‘on detour over township road 
which was in general use by traveling 
public, notwithstanding that husband 
who was acquainted with detour, had 
a choice of.two other routes, neither 
of which was entirely safe and both 
of which were more circuitous.—Wil- 
letts v. Butler Tp., 15 A.2d 392, 141 
Pa.Super. 394. 

In action against township by hus- 
band and wife, where wife claimed 
damages for injuries received when 
wheel of husband’s automobile, in 
which wife was passenger, dropped 
into hole in township road, and hus- 
band sought reimbursement for loss of 
wife’s services and for sums allegedly 
paid for medical treatment for wife, 
whether risk was so obvious that it 
should have been, avoided bv husband 
was for jury.—Willetts v. Butler Tp., 
15 A.2d 392, 141 Pa.Super. 394. 

In action against township by hus- 
band and wife, where wife claimed 
damages for injuries received when 
wheel of husband’s. automobile, in 
which wife was passenger, dropped 
into a hole in township road, and hus- 
band sought reimbursement for loss of 
wife’s services and for sums allegedly 
paid for medical treatment for wife, 
whether husband sufficiently excused 
his failure to observe hole was for 
jury.—Willetts v. Butler Tp., 15 A.2d 


392, 141 Pa.Super. 394. 

§ 576 
Kan. In action against county for 
death -of plaintiff's husband from 


drowning, when his automobile broke 
through railing of county bridge and 
fell into river after having struck the 
side of an oncoming automobile and 
after having been deflected to one side, 
on ground that railing of bridge was 
defective and that bridge had no wheel 
guards, whether plaintiff's husband 
would have been drowned had it not 
been for the defective condition of the 
railing was for the jury. Gen.St.1935, 
68-301.—Neiswender v. Board of Com’rs 


oe . 


of Shawnee County, 113 P.2d 115, 153 — 


Kan. 634. 

Pa.Super. In action against town- 
ship and automobile driver for injuries 
to bicyclist, struck by automobile as 
alleged result of township’s negligent 


failure to fill up depression in street, — 


the extraordinary character of driver’s 
negligence in operating automobile at 
high speed on wrong side of street 
while drunk, so as to relieve township 
from liability, was for court to deter- 
mine, in absence of reasonable differ- 


ence of opinion.—Pilyelis v. Plains 
Tp., 14 A.2d 557, 140 Pa.Super. 561. 
S.C. In action for injuries sustained 


when automobile in which plaintiff was 
riding was struck by a falling tree, 
which had stood just outside the right 
of way, conflicting evidence as to 
whether the tree fell because of defect 
therein or as result of an act of God in 
the form of a hurricane was for jury. 
—Inabinett v. State Highway Depart- 
ment, 12 S.B.2d 848, 196 S.c. 117. 
Wash. Where 20-foot strip of con- 
crete had been added to original 20- 
foot strip of pavement so that edge of 
old highway became center of highway 
and highway was opened to traffic 
without obliteration of yellow traffic 
stripe previously existing down center 
of highway and without placing yellow 
stripe down new center, in actions 
against county for personal injuries and 
death resulting when motorist travel- 
ing in his proper lane turned to left 


_eounty bridge and fell into river, 


+ ag é 
-eenter and collided with a 
hing from opposite 
tion, mee regarding whether 
location of yellow line was “proximate 
eause”’ of accident was insufficient for 
jury.—Johanson v. King County, 109 

P.2d 307. 
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Kan. In action against county for 
death of plaintiff’s husband when his au- 
tomobile broke through railing of coun- 
ty bridge and fell into river after hav- 
ing struck the side of an oncoming au- 
tomobile and after having been deflect- 
ed to one side, on ground that railing of 
bridge was defective and that bridge 
had no wheel guards, trial court did 
not err in instructions given on proxi- 
mate cause. Gen.St.1935, 68-301.—Neis- 
wender v. Board of Com’rs of Shawnee 
County, 113 P.2d 115, 153 Kan. 634. 

Kan. In action against county for 
death of plaintiff’s husband when his 
automobile broke through railing of 
on 
ground that railing of bridge was de- 
fective and that bridge had no wheel 
guards, trial court properly refused de- 
fendant’s requested instruction that 
knowledge of chairman of board of 
county commissioners as to defective 
condition of railing would not be bind- 
ing on defendant unless condition of 
railing did not change after receipt of 
the knowledge by the chairman, where 
the evidence showed that the condition 
of the railing did not so change as to 
render it defective. _Gen.St.1935, 68- 
301—Neiswender vy. Board of Com’rs 
of Shawnee County, 113 P.2d 115, 153 
Kan. 634. 

N.C. In motorist’s action against 
contractor for failure to give proper 
warning of dangerous condition of 
highway under construction, charge 
which placed burden of proof, gave 
general principles governing  negli- 
gence, contributory negligence, and 
proximate cause, and summarized par- 
ties’ contentions, but failed to declare 
and explain duties imposed on plaintiff 
and defendant, failed to instruct as to 
breach of such duties and relation of 
such breach to injuries as proximate 
or concurrent cause thereof, and failed 
to instruct adequately as to intervening 
negligence or sudden emergency doc- 
trine, was erroneous and required re- 
versal. C.S. § 564.—Ryals v. Carolina 
ee aerrs Con 14S E2531, 2L9= Ne 
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Ga.App. In action against county 
for injuries and death sustained in au- 
tomobile accident allegedly caused by 
negligent construction and mainte- 
nance of bridge and approaches, 
wherein state highway department was 
vouched into court to defend under 
statute, plaintiff was not entitled to 
verdict or judgment against depart- 
ment, but only against county, irre- 
spective of whether negligence of coun- 
ty or department caused accident and 
irrespective of fact that department, 
and not county, would be liable for 


payment of judgment. Code, §§ 95- 
1001, 95-1710.—Calhoun v. Dooly 
County, 15 S.H.2d 816. 

Kan. In action against county for 


death of plaintiff’s husband when his 
automobile broke through railing of 
county bridge and fell into river, on 
ground that railing of bridge was de- 
fective and that bridge had no wheel 
guards, jury’s special finding that when 
chairman of board of county commis- 
sioners made inspection of bridge and 
discovered defects, he did not make the 
nature of the defects known, was not 
inconsistent with general verdict for 
plaintiff, where there was sufficient 
proof outside inspection to constitute 
proof of actual knowledge of defects. 
Gen.St.1935, 68-301.—Neiswender  v. 
Board of Com’rs of Shawnee County, 
113 P.2d 145, 153° Kan. 634. 


In action against county for death 
of plaintiff’s husband when his automo- 
bile broke through railing of county 
bridge and fell into river after having 
struck the side of an oncoming auto- 
mobile and after having been deflected 
to one side, on ground that railing of 
bridge was defective and that bridge 


MOTOR V. 
d no wheel guar f 
special questions with respect to the 
collision were not so inconsistent with 
general verdict for plaintiff as to re- 
quire judgment for defendant on the an- 
swers, on ground that the answers 
found that plaintiff’s husband was guil- 
ty of contributory negligence. Gen.St. 
1935, 68-301.—Neiswender vy. Board of 
Com’rs of Shawnee County, 113 P.2d 
PLD w woo ane Oo4- : 

Pa.Super. In action against town- 
ship and automobile driver for injuries 
to bicyclist, struck by automobile as 
alleged result of depression in, street, 
jury’s verdict, not appealed from, 
against defendants jointly was legal 
adjudication of driver’s negligence, so 
as to relieve township from liability, 
whether verdict was based on disbelief 
f driver’s testimony that he was 
unfamiliar with condition of street, or 
on his reckless conduct in operating 
automobile at high speed on wrong side 
of road while drunk.—Pilvelis v. Plains 
Tp., 14 A.2d 557, 140 Pa.Super. 561. 
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©.C.A.Cal. At common law, owners 
of cattle were under no duty to keep 
eattle off the highway.—Galeppi Bros. 
v. Bartlett, 120 F.2d 208, affirming 
De ee v. Galleppi Bros., 33 F.Supp. 

Cattle owners had duty to keep their 
cattle off unfenced federal” highway 
_earrying a fairly heavy volume of 
traffic, notwithstanding that no such 
duty existed at common law, and that 
common-law rule had not been changed 
by legislation. Civ.Code Cal. § 1714. 
—Galeppi Bros. v. Bartlett, 120 F.2d 
208, affirming Bartlett v. Galleppi 
Bros., 33 F.Supp. 277. 

Ohio App. Where the holder of a 
defaulted mortgage undertakes the sole 
and complete control and management 
of the mortgaged property after aban- 
donment by the owner, he acquires the 
same legal status as the owner for acts 
of negligence in respect to a tenant.— 
Ballato v. Industrians Savings & Loan 
Co., 28 N.E.2d 789, 64 Ohio App. 339. 
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©.C.A.Okl. The duties incident to or- 
dinary care which motorists involved in 
collision to each other were mutual and 
reciprocal.—Oklahoma Natural Gas Co. 
v. McKee, 121 F.2d 583. 

Motorists involved in collision had 
right to indulge in presumption that the 
other would observe rules of the road 
and otherwise exercise ordinary care.— 
Oklahoma Natural Gas Co. v. McKee, 
121 F.2d 1583. 

©.C.A.Tex. The drivers of vehicles 
on highways are under a duty to exer- 
‘cise reasonable care to avoid injury 
to any one.—Dixie Motor Coach Cor- 
poration v. Lane, 116 F.2d 264. 

Cai.App. A motorist is not negligent 
because he relies upon presumption that 
another will use reasonable care, and 
such rule applies to vehicles approach- 
ing. each other on intersecting streets. 
Vehicle Code, § 550, St.1935, p. 186.— 
Bramble v. McHwan, 104 P.2d 1054. 

Cal.App. Where motorist is travel- 
ing on open remote highway distant 
from human. habitations, pedestrian 
paths, and vehicular traffic, and has 
a clear view whereby he may discern 
that there is no person or object that 
may traverse his course, he has a wide 
discretion as to speed, but his speed 
must decelerate and his caution must 
accelerate as evidences appear indicat- 
ing increasing numbers of men or 
vehicles at any point on highway.— 
Washam vy, Peerless Automatic Staple 
Mach. Co., 113 P.2d 724. 

Cal.Super. The operator of a street 
sweeper was under obligation to exer- 
cise reasonable care in behalf of trav- 
eling public, but public’s right to use 
highway was subordinate to right of 
public authorities to make improve- 
ments, and travelers were required to 
be on guard against perils created not- 
withstanding exercise of reasonable 
eare.—Continental Ins. Co. of \New 
York v. Pacific Greyhound Lines, 111 
IP Oxol Bile 

Ky. Care in the operation of an au- 
tomobile must be in proportion to the 
danger to be avoided and the conse- 
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. * 
quences which an ordinarily prude 
person might anticipate, and the plane 
ard of care must be measured by the 
circumstances and situation attending ~ 
the particular case.—Tucker v. Ra 
land-Potter Co., 148 S.W.2d 691, 285 
Ky. 533. ea eared Sy 
Mich. Motorist driving at night in ~ 
mist had duty to exercise greater care © 
and caution under the existing weather 
condition.—Suarez v. Katon, 299 N.W. 
798,.299,. Mich. 38. ~ 
Mo. Drivers of automobiles are un- — 
der the duty to exercise the Pts 
ai 


degree of care in the operation of their 


automobiles.—Davis y. F. Stamper — 
Co., 148 S.W.2d 765. ann 
N.Y.App.Div. The driver of a motor 


vehicle is under fundamental duty of | 
exercising reasonable care under all 
circumstances.—Hartstein v. U, S. | 
Trucking Corporation, 23 N.Y.S.2d_ Pasa Ih 
260 App.Div. 643, AES ae 
The mere fact that driver of me ce 
bile is on right side of the road does | 
not necessarily determine presence or 
absence of negligence on his part, but ~~ 
speed and other surrounding circum sae 
stances are all to. be considered on 
question of his negligence.—Hartstein 
v. U. S. Trucking Corporation, 23 N.Y. 9) 
S.2d 251, 260 App.Div. 643. a 
N.C. Generally, even in absence. of 
statutory requirements a motorist must _ 
exercise “ordinary care’ which is that — 
degree of care which an ordinarily  »* 
prudent person would exercise under — 
similar circumstances, and in exercise 
of such duty motorist must keep tHeC tee 
vehicle under control and must keep a | 
reasonably careful lookout so as to | 
avoid collision with persons and ye- — 
hiecles upon the highway. Pub.Laws 
1987, c. 407, §§ 112(c), 114(a)—Mur- ~~. 
ray v. Atlantic Coast ‘Line RB’. CojZil es 
§.B.2d 326, 218 N.C. 392. ea. 
N.C. The operator of a motor vehi- 
cle must exercise ‘ordinary care”, 
meaning that degree of care which an — 
ordinarily prudent person would exer- 
cise under similar circumstances.— _ 
Mis v. Moore, 12 S.E:2d 661; 219 N.C. 
25. eae 
N.C. A motorist must at all times 
drive with due caution and cirecum- | 
spection and at a speed and in a man- , 
ner so as not to endanger any person eae 
or property, and at no time may he © 
lawfully drive at a speed greater than Pee 
is reasonable and. prudent under exist- 
ing conditions. Pub.Laws 193%, ec. 407, — 
§§ 102, 103.—Kolman y. Silbert, 12 SE. 
2d 915, 219 N.C, 134. (renee 
Ohio. A city ordinance authorizing 
in some form the installation or mainte- 
nance of traffic light at. intersection 
was not necessary before a failure of a 
motorist to stop could be asserted and 


i" 
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Ohio App. An automobile in and of v, 
itself is not a “dangerous instrumen- 
Ere v. Birkenbach, 32 N.E.2d 
76. 


“Ohio App. An automobile is not a 
“dangerous instrument per se’, but it 
may become such if operated by one 
who is unskilled in its use, and, where 
owner intrusts his automobile to an 
inexperienced or incompetent person 
with knowledge of such inexperience > 
or incompetence, liability for damages 
a, arise.—Ward v. Koors, 33 N.H.2d 
69. 


Or. It is public policy of Oregon to 
protect as far as possible those injured 
through carelessness or negligence of 
motor vehicle operators who make use 
of its highways.—In re Vilas’ Estate, 
110° P.2d 940. 


Pa. A motorist is bound to exercise 
due care under any circumstances.— 
Schu v. City of Pittsburgh, 19 A.2d 
409, 341 Pa. 324. 

Pa.Super. In motorist’s action for 
damages and personal injuries sustain- 
ed in collision with truck, motorist 
could not recover if the jury found or 
evidence was such as to require a find- 
ing that motorist was negligent or that 
truck driver was not negligent or that 
both motorist and truck driver were 
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negligent.—Hess y. Stiner, 19 A.2d 560, 
144 Pa.Super. 249. 

Wa. Where the operator of each ve- 
hicle involved in collision knew of icy 
condition of hard surfaced highway, 
each was required to take care in the 
operation of his vehicle proportionate 
to the known dangerous condition of 
the highway.—Webb vy. Smith, 10 S.E. 
2d 503. ; 

Wash. One requesting another to 
pour gasoline into automobile carbure- 
tor for purpose of priming, knowing 
that the other is proceeding to do so, 
owes other the duty to use reasonable 
‘eare to avoid injuring him.—Clarke Vv. 
Bohemian Breweries, 110 P.2d 197. | 

Wash. No fixed rule can be laid 
down in automobile collision cases as 
to questions of primary negligence or 

-_ eontributory negligence, and each case 
must be determined by general prin- 
-eiples which have been definitely es- 
tablished. Fosdick v. Middendorf, 115 
wee 20.679. 
W.Va. The failure of an operator 
' of an automobile to anticipate that 
ye which can not réasonably be expected 


does not constitute actionable negli- 
~ gence.—Deskins v. Warden, 12 S.E.2d 
ae We 

"Wis. A driver may operate his vehi- 


ele -on assumption that other drivers 
will use due care in operation of their 
- -yehicles and especially that they will 
not violate a safety statute—Dekeyser 
_v. Milwaukee Automobile Ins. Co., 295 
/ N.W. 755, 286 Wis. 419. 
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Ala. Requested charge that if truck 
driver violated a traffic regulation and 
by reason thereof bicyclist sustained 
injuries proximately causing his death 
then recovery could be had for the 
_ bicyclist’s death, if he was in the ex- 
ercise of reasonable care at the time 
of the accident, was properly refused, 
since not every traffic violation which 
causes death of another who is with- 
out contributory negligence is action- 
able but whether it is, is dependent 
upon the nature and purpose of the 
regulation and whether it was enacted 
for the benefit of decedent individual- 
ly or as a member of a class.—Francis 
vy. Imperial Sanitary Laundry & Dry 
Cleaning Co., 2 So.2d 388. 
rs Cal.App. The violation of a section 
of Vehicle Code generally constitutes 
negligence as matter of law, not mere- 


ly some evidence of negligence. Vehi- 
ele Code, § 1 et seq., St.1935, p. 93 et 
seq. Ferguson vy. Nakahara, 110 P.2d 
Mais LOO.) ' 

Under the law of Florida, vio- 


Mass. 
 Jation of traffic law is prima facie evi- 


dence of negligence, but such prima 
_ facie evidence may be overcome by 
proof of surrounding circumstances 


which will eliminate character of negli- 

gence from transaction, and it is a 
question for jury whether prima facie 
evidence of negligence is overcome. 
+ Comp.Gen.Laws Fla.1927, §§ 1294, 1296, 
_ -1318.—Stiles v. Wright, 32 N:H.2d 220, 
308 Mass. 326. 

: Under the law of Florida, the viola- 
tion of traffic law is not ‘negligence 
; per se’? but a mere circumstance to be 
eonsidered on question of negligence. 
. Comp.Gen.Laws Fla.1927, §§ 1294, 1296, 
+ 1318.—Stiles v. Wright, 32 N.H.2d 220, 

~ 308 Mass. 326 

' Mo. By express statutory provision 
motor vehicle operators are required 
to exercise the highest degree of care 
at all times and places in the operation 
of their motor vehicles upon the pub- 
lic highways. Mo.St.Ann. § 7775, p. 
5197.—La Banca vy. Pundmann, 147 S. 
W.2d 466. 

N.C. It is negligence per se to vio- 
late provisions of motor vehicle law, 
except those relating to speed limits, 
any speed in excess of which consti- 
tutes prima facie evidence that speed 
is not reasonable or prudent and is 
unlawful. Pub.Laws 1937, ¢. 407, § 
103.—Williams v. Woodward, 10 S.EH. 
2d 913, 218 N.C. 305. 

N.O. The violation of a statute en- 
acted in interest of safety, imposing 
a rule of conduct in operation of a mo- 
tor vehicle, constitutes “negligence per 
se,’”’ but before a recovery can be had 


Ary 


Jaggers Vv. 
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for such negligence, there must be a 
showing of a causal connection between 
injury received and disregard of statu- 
tory mandate.—Bechtler vy. Bracken, 
11 8.H.2d 721, 218 N.C. 515. 3 

N.C. Violation of provisions of stat- 
ute regulating speed of automobiles 
constitutes prima facie evidence of neg- 
ligence, and violation of other provi- 
sions thereof constitutes ‘negligence 
per se’. Pub.Laws 1937, e¢. 407, §§ 
102, 103.—Kolman y. Silbert, 12 S.H.2d 
91552219 NiCr o134: 

Ohio. The failure of a motorist to 
stop in obedience to a red traffie light 
constitutes negligence per se on the 
part of the motorist, notwithstanding 
that the word “stop” is not on the 
light—Wolfe v. Baskin, 28 N.E.2d 629, 
137 Ohio St. 284. 

Okl. The statutory requirements re- 
garding operation of motor vehicles on 
highways do not abrogate common law 
duties of operators thereof toward per- 
sons and property on highway. but 
prescribe rules of conduct in addition 
thereto. 69 OkI.St.Ann. 583, rule 
10.—Roadway Express v. Baty, 114 


P.2d 935. 

Pa. Under the Vehicle Code, the 
test in determining negligence is 
whether vehicle was being operated 
with due regard for safety and not in 
reckless disregard of safety of others. 
46 P.S. § 552; 75 P.S. §§ 501(f),. 573 
(b), 574, 685.—Long v. Schumacher, 
20 A.2d 765, 342 Pa. 356. 


Tex.Civ.App. Where part of dragline 
which was attached to truck at a for- 
bidden height caught on telephone wire 
and as result of which wire broke pull- 
ing down pole extension which fell 
toward following motorist who, to 
avoid being struck, swung to left col- 
liding with on-coming automobile 
which overturned injuring on-coming 
motorist’s wife, actionable negligence 
on part of truck operator and the fol- 
lowing motorist was shown. Vernon’s 
Ann.P.C. art. 827a, § 3(b).—English vy. 
Murphy, 145 S.W.2d 201. . 


Where part of dragline which was at- 
tached to truck at a forbidden height 
caught on telephone wire as the result 
of which wire broke pulling down pole 
extension which fell toward following 
motorist who, to avoid being struck, 
swung to left colliding with on-coming 
automobile which overturned, injuring 
on-coming motorist’s wife, truck op- 
erator in operating truck in violation 
of statute prohibiting loaded trucks 
to exceed height of 12 feet 6 inches 
was negligent as matter of law. Ver- 
non'si}Ann- Pe) vart.. “S274, eS = -3-¢b)— 
English v. Murphy, 145 S.W.2d 201. 

Va. The operation of motor vehicles 
on highways of the State of Virginia 
and on the streets of municipalities is 
governed by statute. Code 1936, § 2154 
(123), subd. (a).—Independent Cab 
Ass’n v. Barksdale, 15 §.H.2d 112, 177 
Va. 587. 
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C.C.A.Ga. Under Georgia law, the 
negligence of a driver of an automobile 
may not be imputed to his guest, but, 
if the negligence of the driver is the 
sole proximate cause of an accident, 
the guest may not recover from a 
third person.—Vassey v. Standard Oil 
Co. of Kentucky, 119 F.2d 589. 


D.C.Tenn. Where defendant’s bus, 
when automobile in which plaintiff 
was a guest collided with rear of bus, 
had been stopped on right side of Ten- 
nessee highway to unload a passenger, 
and bus left an unobstructed clearance 
of 14 feet and 3 inches of main tray- 
eled portion of highway on its left 
side, and 8 or 10 lights were burning 
on rear of bus at time of accident, and 
there was no other traffic on highway, 
situation of bus was not a “proximate 
cause” of plaintiff's injuries, but ‘sole 
proximate cause” of injuries was man- 
ner in which host operated automobile 
in which plaintiff was riding, and hence 
defendant was not liable for plaintiff’s 
injuries. Code Tenn. 1932, § 2690.— 
Southeastern Greyhound 
Lines, 34 F.Supp. 667. 

Cal.App. Where motorist parked his 
automobile so that rear of automobile 
extended more than 31% feet onto paved 


pedestrians’ injuries was for jury. Ve- 
hicle Code, §§ 564, 582, St. 19 bP. 


Colo. Truck driver who left truck 
out all night in winter in freezing 
temperature, began trip with wind- 
shield in a semiobstructed condition, 
and at 7 o’clock in morning drove three 
and one-half miles in country in dense 
fog and sleet and permitted wind- 
shield to become completely obstructed 
except for a two-inch strip running up 
and down on left end, and concentrated 
his view on black stripe extending 
down center of paved highway without 
making effort to observe other portion 
of highway, with result that truck 
sideswiped automobile parked partial- 
ly on right side of highway, was guilty 
of negligence causing death of opera- 
tor of the automobile.—Dillon y. Ster- 
ling Rendering Works, 106 P.2d 358. 

Ga.App. In action for damages for 
death of a mule killed by truck on 
highway, charge that negligence is the 
omission of diligence in the manage- 
ment of one’s affairs and negligence 
arises from breach of duty and which 
breach proximately causes the injury 
was incorrect statement of ‘the law 
and misleading, since negligence 
charged to ‘defendant must be _ the 
proximate cause of the injury sustained 
by the plaintiff before the defendant 
will be liable for injuries caused by 
negligence.—Benton Rapid Express vy. 
Sammons, 10 8.H.2d 290. 


Ga.App. The duty of a_ motorist 
when metting another to sound his horn 
or give other like warning when travel- 
ing along a highway “not clear” or 
along a “descent or other dangerous 
place’ on highway as defined by stat- 
ute is unrelated and independent of 
any other duty required of motorist 
by common law or by statute and is 
not relaxed by reason of fact that 
motorist is currently complying, day 
or nighttime, fully with such other 
duties, and it would still remain, in 
such an instance, whether failure to 
give warning were proximate cause, or, 
with other negligence, had causal con- 
nection, in proximately causing injuries 
arising out of a collision. Code, § 68- 


303, subd. j; § 68-306.—Whatley vy. 
Henry, 16 S.E.2d 214. 
Ind.App. Though wrongful taking of 


automobile by owner’s house guest was 
not the “proximate cause’ of subse- 
quent collision and resulting injuries, 
as affecting liability of other occupants 
for negligence which jury found was 
proximate cause of collision, it was nec- 
essary to show relationship between 
occupants to determine whether they 
were liable for driver’s negligence,— 
Jones v. Kasper, 33 N.E.2d 816. 

Kan. The failure of truck driver to 
place signals back of truck which 
stalled in dust storm, as required by 
state highway regulations, was not 
“YNroximate cause’ of collision with 
following motorist traveling at speed 
of 30 miles per hour and seeing truck 
in time to avoid collision.—Jilka v. Na- 
tional Mut. Casualty Co. of Tulsa, 106 
P.2d 665, 152 Kan. 537, 

Kan. Where absence of lights or 
warning signals does not prevent mo- 
torist trom seeing vehicle in time to 
avoid collision, such absence is not 
“proximate cause’ of resulting colli- 
sion.—Jilka v. National Mut. Casualty 
Se of Tulsa, 106 P.2d 665, 152 Kan. 

Kan. To render motorist liable for 
collision with approaching automobile, 
it was not necessary that his entire au- 


——. 


Kan. 344, 


' mate cause” 


intersection, 
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nson, 110 P.2d 789, 153 
La.App. In suit for death of truck 


driver who drove truck at a speed of 


40 miles per hour and struck defend- 
ant’s automobile which was crossing 
intersection at a speed of 10 miles per 
honr in town at dusk, defendant’s 
crossing the paved xstreet which was 
made a superior thoroughfare by ordi- 
nance without having brought his au- 
tomobile to a complete stop before 
entering the intersection from the grav- 
eled inferior street constituted gross 
negligence for which defendant was 
liable in damages as the sole “proxi- 
of the collision. Act No. 
21 of 1932.—Foy v. Little, 197 So. 313. 
La.App. In action for injuries sus- 
tained in an automobile collision at 
which both automobiles 
reached at about the same time, failure 
of motorist, approaching intersection 
from. plaintiff’s left, to reduce his 
speed when his view to the right was 
obstructed by a hedge, his failure to 
see plaintiff’s automobile approaching 
from his right in time to avoid strik- 
ing it on left side, and his failure to 
have his automobile under control so 
as to yield right of way to motorist 
approaching from his right, held to 
constitute negligence which was the 
“proximate ceause” of collision.—Van 
Dyke vy. Waguespack, 198 So. 425. 
La.App. A violation of a law regu- 
lating highway traffic does not consti- 
tute “negligence per se” but to hold one 
who violates the law responsible in 
damages it must appear that manner of 


violation was proximate cause of acci- . 


dent and resulting injury.—Bourgeois 
v. Longman, 199 So. 142. 

La.App. In action against owner 
and driver. of truck by guests in van 
for injuries sustained in collision oc- 
eurring when approaching ambulance 
collided with van while van was 
passing preceding truck which was 
slowing down preparatory to stopping, 
truck driver was not guilty of neg- 
ligence which was contributing cause 
of collision, notwithstanding that truck 
driver ed have failed to signal his 
intention to stop or that truck never 
left pavement while truck was slowing 
down, where driver of van was at- 
tempting to pass truck to get ahead 
of truck and not because truck was 
slowing down. Act No. 21 of 1932, 
eae. rule 15.—Kearns v. Atkins, 2 So.2d 


La.App. Where motorist stopped at 
through street and saw no traffic ap- 
proaching from right for distance of 
134 feet which was the limit of vision, 
and proceeded to. cross intersection 
when he was struck by speeding auto- 
mobile which caused motorist’s automo- 
bile to swerve out of its course across 
sidewalk against iron rail on which 
plaintiff was sitting, causing injuries, 
right of way which automobilist on 
through street had did not vest him 
with privilege of ignoring rights of 
motorist who had pre-empted intersec- 
tion, and his negligence was sole cause 
of accident and proximate cause of 
plaintiff's injuries.—Stuckey v. Hayden, 
3 So.2d 443. 

Me. Where failure of motorist to 
see that which by exercise of reason- 
able care he should have seen is proxi- 
mate cause of injury to another, the 
motorist is liable in damages for his 
negligence.—Gold v. Portland Lumber 
Corporation, 16 A,2d 111. 


Minn, Where motorist’s injuries and 
damage to automobile which skidded 
when motorist swerved to avoid what 
seemed to be an imminent collision with 
a wagon proceeding in the same di- 
rection were sustained shortly after 
sunset and when driver of wagon ad- 
mitted that he could see only about 
300 feet, negligence in the failure to 
display a light or reflector on_ the 
wagon was the “proximate cause’ of 
the accident, although there was no 
collision or physical contact between 


: tomobile was on 2720 
being on left side was 
cause of the collision— 


dis wagon. Ma-_ 
inn.St.Supp.1940, §§ 2720-234, 
1, 2720-291.—Smith y. Carlson, 
296 N.W.. 132. ty 

Minn. Where a motorist is placed in 
an emergency by the negligence of an- 
other motorist, such negligence is the 
“proximate cause” of all injuries sus- 
tained by the first motorist as a re- 
sult of any act on his part in normal 
response to the danger in an effort to 
extricate himself therefrom, although 
there is no collision or other physical 
Tee chine vy. Carlson, 296 N.W. 


Mo. In action by plaintiff for prop- 
erty damage and counter action by de- 
fendant for personal injuries resulting 
from collision between motor vehicles 
in Illinois wherein each party claimed 
that the other was on the wrong side 
of the road, instructions that under II- 
linois statute it was duty of defendant 
when meeting plaintiff’s truck to drive 
automobile on right hand side of high- 
way and give such truck one-half of 
the main traveled portion of roadway 
as nearly as possible and that if de- 
fendant failed to do so, he was negli- 
gent and that if such negligence direct- 
ly caused the collision and damage and 
that if plaintiff was in the exercise of 
ordinary care, verdict for plaintiff was 
authorized, properly stated the law and 
submitted question of proximate cause 
to jury. Smith-Hurd Ill.Stats. c. 95%, 
§ anerneved y. Cremins, 149 S.W. 
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Neb. Where driver 
occupied by plaintiff stopped on high- 
way before making left turn in order 
to let oncoming automobiles go by, 
and when defendant’s oncoming auto- 
mobile, which was travelling about 
fifty-five miles an hour, was about 
fifty feet from automobile occupied by 
plaintiff, automobile occupied by plain- 
tiff was struck in the rear by another 
automobile and was pushed into path 
of defendant’s automobile, resulting in 
a collision, the “proximate cause” of 
the collision was the pushing of the 
automobile occupied by plaintiff into 
the path of defendant’s automobile, and 
hence defendant was not liable for 
plaintiff's injuries.—Moses v. Mitchell, 
298 N.W. 4 

Neb. A motorist travelling on his 
own side of the highway cannot rea- 
sonably be charged with the duty of 
anticipating that another automobile, 
waiting an opportunity to make a left 
turn across his line of travel, will sud- 
denly be hurled in front of him by the 
negligence of the driver of a third 
automobile in crashing into the rear 
end of the waiting automobile.—Moses 
v. Mitchell, 298 N.W. 338. 

Neb. The passing of a bicycle from 
rear on right side by automobile driver 
is not negligence, if not proximate 
cause of collision with bicycle or injury 
Bog Geter any. vy. Ayers, 298 N.W. 


N.Y.App.Div. Motorist’s parking of 
automobile in violation of statutes on 
wrong side of highway at night with 
headlights lighted did not constitute 
negligence unless there was a causal 
connection between parking of auto- 
mobile and injury sustained by pedes- 
trian when struck by automobile while 


walking along side of parked automo- 


bile which she intended to enter from 
the other side. Vehicle and Traffic 
Law, § 2, subds. 3, 4; § 86, subd. 6.— 
La Rue v. Borrman, 22 N.Y.S.2d 209, 
260 App.Div. 337. 


Where motorist in violation of stat- 
utes parked automobile on unpaved 
portion of highway at night and_on 
wrong side of highway leaving head- 
lights lighted, and pedestrian walking 
around automobile in order to reach 
front seat from other side was struck 
by automobile approaching on right 
side of road, and jury found that auto- 
mobile driver was not negligent and 
that there was ro intervening cause, 
motorist’s negligence was the “proxi- 
mate cause” of the pedestrian’s injuries, 
and property damage to automobile 
which collided with parked automobile. 
Vehicle and Traffic Law; § 2, subds. 3, 
4; § 86, subd. 6.—La Rue v. Borrman, 
92 N.Y.S.2d 209, 260 App.Div. 337. 


automobile upon a pul Ti 


a causal connection between injury re- 
ceived and disregard of stata ey 


date.—Bechtler v. Bracken, 11 d 
721, 218 N.C. 515. chee 
Ohio App. Where father as owner of 


automobile was sought to be held liable 
for plaintiff’s injuries as result of au- 
tomobile accident caused by son’s neg 
ligence in driving automobile, o 
ground that father was negligent i 
entrusting automobile to son, and it — 
was shown that son had been involved 
in a previous collision, partial deaf 
ness of son would not be taken into | 
consideration in determining whether oa 
father was negligent, where it did not 
appear that the partial deafness co 
tributed to either collision. —Ward 
Koors, 33 N.H.2d 669. * 
Pa.Com.Pl. Evidence showed 
plaintiff's ice truck was parked, and 
plaintiff, about to cross the street from 
rear of truck, delivering ice, was struc! 
by defendant’s car and injured, acci 
dent occurring on a clear, dry day, — 
and between street intersections. Plain- 
tiff testified he looked in the direction 
from which the car came before at- 
tempting to cross. Testimony did not 
connect rate of speed with the cause 
of the accident. Defendant’s drivin: 
middle line would not give inferen 
that such was proximate cause of ac- 
cident, on roadway 18 feet wide. Non- 
suit awarded, and petition to lift. Held, _ 
neither the driving on the middle lan 
of the road, or slightly beyond, or the 
speed of the car, themselves would con- | 
stitute negligence, nor either or all be 
proximate cause of the injury. Dee 
tion from middle lane of highway no 
negligence per se.. To hold driver of 
ear for collision in the middle of the ~ 
block, pedestrian must be on the road- 
way sufficient time to be seen.—Rowe 
v. Coopey, 34 Luz.L.Reg.Rep. 57, af. 
firmed 14 A.2d 76, 339 Pa. 105. 


Tenn.App. The action of a_ true 
driver in turning to left as though lea th 
ing highway on left hand side, with his 
urm held out of the left window, con- is 
stituted an invitation to driver of fol 
lowing automobile to pass: on, @& 
truck driver’s action thereafter in su 
denly turning to the right into th 
passing automobile constituted pro 
mate cause of collision and a violatio 
of the statute defining “reckless driv 
ing’. Pub.Acts 19387, c. 245, § 1—Chat 
tanooga Ice Delivery Co. v. George F 
Burnett Co., 147 S.W.2d 750. Ms 


Tenn.App. Where automobile host — 
observing approaching automobile on 
wrong side of highway turned to left ~— 
intending to pass approaching auto- — 
mobile on that side, but when ap- | 
proaching automobile seemed to resume 
its proper side of highway host pulled 
automobile to right and had succeeded 
in getting right wheels off pavement — 
when collision occurred, the proximate 
eause of the collision was operation of 
approaching automobile out of control 
and on wrong side of highway, and 
host was not liable to injured guest 
on theory that host was negligent in 
not stopping in time to avoid collision 
and in steering his automobile to the 
left a distance of six inches at instant 
the two automobiles were passing.— 
Fergason v. Crawford, 148 S.W.2d 465. 


Tex.Civ.App. Acts of negligence of 
motorist in parking at night on trav- 
eled portion of highway when it was 
possible to park on borrow pit, in not 
leaving an open space of at least 15 
feet for passage of other traffic, and 
in causing a truck and trailer to be 
parked on opposite side of highway 
where a clear view was not available 
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for a distance of 200 feet, did not con- 
stitute “proximate cause” of injury to 
approaching motorist who after parked 
motorist resumed his journey, collided 
with rear of truck and trailer which 
either remained, parked or had_ re- 
sumed their journey, where evidence 
showed that collision occurred either 
because of absence of lights or reflec- 
tors on truck and trailer or because of 
negligent failure of approaching mo- 
torist to discover presence of truck 
and trailer, and stop or pass to the 
left. Vernon’s Ann.P.C, art. 827a, § 
10.—Ruggles v. John Deere Plow Co., 
146 S.W.2d 456. 

Tex.Civ.App. Where = only excuse 
which evidence suggested that could 
relieve motorist from result of his neg- 
ligent conduct in suddenly turning on- 
to ‘his: left side of highway was. fact 
that he was then acting in an emergen- 
cy, but the existence of the emergency 
was in any event contributed to by his 
antecedent continuing negligence in 
operating automobile at excessive rate 
of speed, driver of truck with which 
motorist collided was not required to 
anticipate such a combination of illegal 
acts on the part of the motorist and 
therefore truck driver’s primary negli- 
gence, if any, was not a proximate 
eause of the collision.—Texas Pacific 
Coal & *Oil Co. v.. Wells, 151 S.W.2d 
927, error granted. 

Tex.Civ.App. Heedless and reckless 
acts of host in operation of automo- 
bile, to support an action by gratuitous 
guest for damages, must have been a 
proximate cause of injury suffered by 
reason of them. Vernon’s Ann.Civ.St. 
art. 6701b, §§ 1, 2—Kirkpatrick v. Neal, 
153 S.W.2d 519, error refused. 

Wa. In truck driver’s action against 
owners of school bus into the rear of 
which truck skidded when bus stopped 
on icy highway, where truck was trav- 
eling slowly more than 75 feet in rear 
of bus, bus was slowing down, and 
electric stop signals indicated intention 
of bus driver to stop, failure of bus 
driver to look in rear vision mirror be- 
fore stopping, even if negligent, had no 
eausal connection with the collision so 
as to warrant recovery by truck driver. 
Code 1936, § 2154 (122, 133).—Webb v. 
Smith, 10 S8.E.2d 503. 


Wis. In action by motorcyclist, who 
was proceeding at excessive rate of 
speed, for injuries sustained in inter- 
sectional collision with motorist who 
eame to a virtual stop but not a com- 
plete stop at an arterial, and who fully 
discharged his duty with respect to 
speed, lookout, control and yielding the 
right of way, the failure of the motor- 
ist to come to a complete stop did not 
tontributé causally to the collision.— 
Du Bois v. Johnson, 298 N.W. 590, 238 
Wis. 161. 

§ 589 
Cal.App. Motorist would be _ liable 
for negligence contributing to collision 
with approaching motorist who was not 
contributorily negligent, though driver 
of automobile approaching intersection 
from right was guilty of concurrent 
negligence.—Hamm y. San Joaquin & 
Kings River Canal Co., 111 P.2d 940. 

Fla. The presence or effect of an in- 
nocuous object or condition in the line 
of causation does not relieye either bus 
driver or motorist, or their principals, 
from consequences of their negligence 
in contributing to causes that proxi- 
mately resulted in injuries to occupants 
of third automobile when motorist at- 
tempted to pass approaching bus.— 
Barnes v. Liebig, 1 So.2d 247. 

Mich. Where motorist was driving 
at excessive speed and skidded into 
pedestrian standing on motorist’s left 
side of street after motorist’s view had 
been obstructed by passing motorist, 
who was driving even faster, accident 
was caused, at least in part, by first 
motorist’s negligence. Comp.Laws 1929, 
§ 4697.—Wallace v. Kramer, 296 N.W. 
838, 296 Mich. 680. 


N.H. In actions against defendant 
who drove automobile at alleged ex- 
cessive speed and, in response to signal 
from police officer at intersection in 
daytime in city, came to sudden stop 
from 50 to 60 feet ahead of plaintiffs’ 
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automobile, denial of defendant’s re- 
quest for direction to jury to return 
verdicts for defendant if collision was 
caused by officer’s command to stop, or 
by improper control of plaintiffs’ auto- 
mobile by reason of failure of its driy- 
er to stop or turn in time to avoid 
striking rear of defendant’s automo- 
bile, was proper, since defendant’s ex- 
cessive speed and sudden stop did not 
necessarily lose their force as proxi- 
mate cause by reason of existence of 
such other causes which may or may 
not have been negligent.—Weiss vy. 
Wasserman, 15 A.2d 861. 

Tex.Civ.App. Where defendant mo- 
torist negligently collided with conerete 
post on edge of highway and left au- 
tomobile upon the highway at night so 
that oncoming automobile in which 
guest was riding collided with guard 
rail on other side of road, if the origi- 
nal wrongful act of defendant co-oper- 
ated and concurred with a new unfore- 
seen independent and intervening cause 
to bring about the injury to the guest, 
act or omission of defendant could be a 
“proximate cause” of the guest’s inju- 


ries.—Tippit v. Gohman, 145 S.W.2d 
one error dismissed, judgment cor- 
rect. 
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Md. Where 10 year old boy crossed 
street to make purchase at defendant’s 
parked ice cream truck and was then 
struck by automobile while making re- 
turn trip across street, negligence, if 
any, on part of defendant truck driver 
in inviting boy to place of danger for 
purpose of making sale did not con- 
stitute “proximate cause” of boy’s in- 
juries and defendants were not liable 
therefor, since approach of automobile 
and boy’s acts after leaving truck con- 
stituted “intervening causes’ of acci- 


dent.—Bloom y. Good Humor Ice Cream - 


Co. of Baltimore, 18 A.2d 592. 


Minn. A motorist’s negligent driv- 
ing, which caused power pole to break, 
was not “insulated” by power com- 
pany’s failure to meet the emergency 
by moving, guarding or grounding the 
fallen power lines, and hence motorist 
was liable for death of farmer electro- 
cuted while attempting to assist mo- 
torist, since there was no “intervening” 
act.—Arnold v. Northern States Power 
Co,, 297 N.W. 182: 


Tex.Civ.App. Where driver drove 
automobile at speed in excess of 45 
mliles per hour in outskirts of city ard 
after approaching automobile with 
blinding headlights had passed ob- 
served truck 50 to 60 feet ahead and 
attempted to pass it but was forced to 
right by another approaching automo- 
bile and automobile was’ driven into 
rear of truck, speed of automobile was 
unlawful and driver’s operation of au- 
tomobile at such speed was negligence 
which continued to point of impact 
and causal connection between driver’s 
negligence and ensuing consequences® 
was not destroyed by approaching au- 


tomobile with blinding headlights so 


as to require an instruction on 
and independent cause” in automobile 
occupant’s action for injuries since 
blinding lights were not an “interven- 
ing cause’ of collision but at most a 
“concurring cause’ or. ‘contributing 
cause.’ Vernon’s Ann.P.C, art. 827a, § 
8.—Horne Motors v. Latimer, 148 S. 
W.2d 1000, error dismissed, judgment 
correct. 


“new 
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Tex.Civ.App. In suit for injuries to 
minor who was riding in automobile 
which collided with defendants’ truck, 
wherein defendants made driver of au- 
tomobile a cross-defendant, negligence, 
if any, of automobile driver 
merely make him a “joint tort-feasor” 
and would not make the collision an 
“unavoidable accident” as between 
plaintiffs and defendants, even if they 
were free of negligence, and hence defi- 
nition of unavoidable accident requir- 
ing freedom from negligence of all par- 
ties including automobile driver and 
not merely of plaintiffs and defendants 
was proper.—Houston Oxygen Co. -y, 
Davis, 145 S.W.2d 300, error granted. 

Tex.Civ.App. Where driver drove 
automobile at a speed of from 45 to 50 
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\ who was riding in the automobile was 
injured, issue of “unavoidable accident” 
was not raised since operation of au- 
tomobile in excess of 20 miles per 
hour within corporate limits of tow 
and beyond general statutory spee 
limit of 45 miles per hour was negli- 
gence as a matter of law. Vernon’s 
Ann.P.C. art. 827a, § 8—Horne Motors 
v. Latimer, 148 S.W.2d 1000, error dis- 
missed, judgment correct. 

§ 592 
Cal.App. Where collision between 
automobile and pedestrian who was 
erossing highway was imminent if 


pedestrian proceeded on his course, © 


motorist was excused for failure to 
follow best possible course to avoid ac- 
cident if motorist did those things which 
a Yeasonably prudent person would 
have done under similar circumstances. 
—Watkins v. Nutting, 104 P.2d 413. 

iLApp. The presence of an automo- 
bile in a ditch was not an “emergen- 
ey” within meaning of statute forbid- 
ding a motorist to park an automobile 
on the traveled part of a highway, ex- 
eept in case of an “emergency”, and 
hence motorist who stopped automobile 
on highway to give:aid to the motorist 
whose automobile was in the ditch was 
liable to occupant of third automobile 
which ran into the rear of his automo- 
bile. Smith-Hurd Stats. ec. 95%, § 185 
(a, ¢).—Fitzpatrick v. California & 
Hawaiian Sugar Refining Corporation, 
32 N.B.2d 990, 309 Ill.App. 215. ; 

Under the statute, the only excuse 
for a motorist’s stopping on pavement 
is an emergency or exigency which 
leaves no other choice. Smith-Hurd 
Stats. ec. 95%, § 185(a, c).—Fitzpatrick 
v. California & Hawaiian Sugar Refin- 
ing Corporation, 32 N.H.2d 990, 309 
Tl.App. 215. 


Ky. A driver may not, by his own 
negligence, create an emergency and 
then be excused from liability for dam- 
age caused by his actions in seeking to 
avoid the emergency.—Rabold v. Gon- 
yer, 148 S.W.2d 728, 285 Ky. 618. 

As regards whether emergency which 
caused motorist to drive on wrong side 
of street and collide with approaching 
automobile was created by motorist’s 
own negligence, 
boy standing in middle of street some 
150 feet away was bound to anticipate 
that boy might proceed further across 
the street, and was under duty so to 
operate his automobile as not to en- 
danger the boy or other persons and 
trafic by reason of any course of ac- 
tion he might have to adopt to avoid 
striking the boy.—Rabold v. Gonyer, 
148 S.W.2d 728, 285 Ky. 618. 


Evidence that motorist from a dis- 
tance of at least 232 feet observed a 
boy starting across the street, that 
when motorist was 150 feet away he 
saw the boy standing in middle of 
street, and that he proceeded at same 
rate of speed, and in order to avoid 
striking the boy, suddenly turned to 
left side of street and collided with 
approaching automobile, disclosed as 
matter of law, that the emergency re- 
lied on to justify driving on wrong 
side of street, was created by motor- 
ist’s own negligence, and hence mo- 
torist was liable for injuries and dam- 
age sustained by approaching motor- 
ist who was not guilty of contribu- 
tory negligence.—Rabold  v. 
148 S.W.2d 728, 285 Ky. 618. 


La.App. A host was not liable to 
guests for injuries sustained when 
host’s automobile collided with a sec- 
ond motorist’s automobile while second 
motorist was turning around on high- 
way at night, where host was driving 
at a lawful speed on concrete highway 
when faced with sudden emergency 
arising from acts of second motorist, 
and host acted as quickly as possible 
in unsuccessful effort to avoid collision, 
—Phillips v. Henderson, 200 So. 192. 

The fact that host did not drive off 
pavement onto slopes on either side 
thereof did not amount to “negligence” 
such as would render host liable to 


. 


Gonyer, 


motorist who saw a. 


's automobile 
torist was turning around.on high- 
way at night.—Phillips v. Henderson, 
EP QOES On aes Se ' 
; A motorist faced with an emergency 
not of his making may not be convict- 
ed of “actionable negligence” because 
he erred in judgment in suddenly 
adopting a course intended to avert or 
reduce apparent consequences of an 
impending danger and in such circum- 
stances he is not expected to exercise 
+ that accuracy of decision and resolu- 
tion which would be required if acting 
calmly and_ deliberately.—Phillips v. 
Henderson, 200 So. 192. 

Neb. Where a person driving auto- 
mobile is suddenly confronted with an 
emergency requiring instant decision, 
he is not necessarily guilty of negli- 
gence in pursuing a course which de- 
liberate judgment might prove to be 
eo Monts v. Mitchell, 298 N.W. 

N.J. If motorist’s tortious conduct 
created an emergency, he would not be 
exonerated from liability to guests for 

. injuries sustained in accident result- 
ing from failure of the motorist to 
select the wisest course of action up- 
on being confronted with the emergen- 
ey.—Dobrow v. Hertz, 15 A.2d 749, 125 

BPN du S47. 

N.M. The “sudden emergency” doc- 
trine, as applicable to operation of 
automobiles, is that where a motorist 
is by a sudden emergency placed in a 
position of imminent peril without 
sufficient time in which to determine 
with certainty the best course to pur- 
sue, motorist is not held to same ac- 
curacy of judgment as is required un- 
der ordinary circumstances, 
though a course of action other than 
that which motorist pursues might be 
tiges judicious, provided that he exer- 


eigses ordinary care in stress of cir- 

cumstances to avoid accident.—Seele v. 
Purcell, 113 P.2d 320, 45 N.M. 176. . 

The “sudden emergency” doctrine, 

as applicable to operation of automo- 

al: biles, is not an exception to general 

: rule requiring ordinary care in opera- 

tion of an automobile, but emergency 

is one of the circumstances to be con- 

sidered in determining whether opera- 

tor has exercised reasonable care, and 

doctrine cannot be extended to justify 

operator in disregarding rights of oth- 

ers in effort to save himself.—Seele v. 
Purcell, 113 P.2d 320, 45 N.M. 176. 

Where motorist created emergency 
or brought about perilous situation 
through his own negligence, he can- 
not avoid liability for injury on 
ground that his acts were done in 
stress of emergency.—Seele v. Purcell, 
113 P.2d 320, 45 N.M. 176. 

Where there was ample time and 
space to avoid an accident, the ‘‘sud- 
den emergency” doctrine does not ap- 
ply with respect to operation of auto- 
mobiles.—Seele v. Purcell, 113 P.2d 
320, 45 N.M. 176. 


The ‘sudden emergency’’ doctrine, 
with respect to operation of automo- 
biles, applies only to an error of judg- 
ment with respect to steps taken to 
avoid danger suddenly thrust upon 
driver, and doctrine cannot .be suc- 
cessfully invoked to relieve driver of 
consequences of negligent management 
of his automobile after emergency is 
past—Seele v. Purcell, 113 P.2d 320, 
45 N.M. 176. 


N.Y.City Ct. Where bandit in escap- 
ing from scene of crime forced driver 
at point of gun to drive taxicab and 
driver at first opportunity put taxicab 
out of gear, set emergency brake and 
jumped from cab which moved for 
short distance and injured people on 
sidewalk, driver’s act in abandoning 
taxicab under the circumstances was 
not “negligence” contributing to in- 
jury of pedestrian injured on_ side- 
walk, so as to authorize pedestrian to 
recover from cab owner for injuries.— 


- Cordas v. Peerless Transp. Co., 27 N. 
¥S;2d 198. 
Ohio App. The word ‘‘emergency” as 


used in statute providing that no ve- 
hicle shall stop on any road or high- 


a 


| with a 
e while second 


even — 


heels within one : -h 

side of the improved portion of the 
road, nor in any such way as to ob- 
struct a free passage of the road, pro- 
vided that nothing in the statute shall 
be held to apply whenever a driver of 


a vehicle is compelled or permitted to 


stop by reason of other lawful require- 
ments or “emergency” is not defined, 
and so it must be considered as used 
in. its ordinary sense, as an unforeseen 
combination of circumstances calling 
for immediate action and also, less 
properly, an exigency. Gen.Code, § 6310— 
27.—Pugh v. Akron-Chicago ‘Transp. 
Co., 28 N.H.2d 1015, 64 Ohio App. 479, 
airnied 28 N.E.2d~501, 137 Ohio St. 


An “emergency” is transitory in char- 
acter, and when the “emergency” ceases 
the stopping of a motor vehicle on the 
highway comes within the statutory 
prohibitions and not within statutory 
proviso that a vehicle may be stopped 
on the highway in case of an ‘‘emergen- 
ey,” and when, under all the facts, a 
reasonable time has elapsed to overcome 
the ‘‘emergency”’ compelling or permit- 
ting the stopping, the “emergency” 
will be considered in law as having 
ceased and the statutory prohibitions, 
not the proviso, of the statute are then 
applicable. Gen.Code, § 6310-27.—Pugh 
vy. Akron-Chicago Transp. Co., 28 N.E. 
2d 1015, 64 Ohio App. 479, affirmed 28 
N.E.2d 501, 137 Ohio St. 164. 

Or. When motorist saw pedestrian’s 
sudden move into path of approaching 
automobile, it became motorist’s duty 
to avoid injuring pedestrian if he could 
do so by exercise of ordinary care.— 
Hamilton v. Finch, 109 P.2d 852, re- 
hearing denied 111 P.2d 81. 

Motorist who, upon seeing pedestrian 
step into path of approaching automo- 
bile, immediately applied brakes and 
swerved to the right and brought au- 
tomobile to a stop in about its own 
length, was not guilty of negligence. 
O.C.L.A. § 115-376—Hamilton v, Finch, 
xe aoe 852, rehearing denied 111 P. 

Motorist when confronted with an 
emergency is not required to do more 
than reasonably could be expected of 
a man 
Finch, 109 P.2d 852, rehearing denied 
fil Pd vel. 

Pa. Where evidence warranted con- 
elusion that driver of city’s pumper, 
while answering emergency fire alarm, 
in cutting corner in left lane of traffic 
on street and heading toward motorcy- 
cle, instead of keeping to driver’s right 
where driver could have safely pas;ed 
motorcyclist, created a dangerous situa- 
tion that driver should have antici- 
pated, and that it was driver’s reckless 
disregard of consequences of his acts 
that made it necessary for driver to 
turn sharply to right to avoid motor- 
eyclist, and which turn resulted in 
headon collision with plaintiffs’ parked 
automobile, city could not, in plaintiffs’ 
action for injuries, take advantage of 
rule that an emergency was created 
which excused or justified driver’s ac- 
tion.—Schu vy. City of Pittsburgh, 19 A. 
2d 409, 341 Pa. 324, 


Pa.Co. Where the driver of a motor 
vehicle is confronted with a sudden 
emergency and in that emergency fails 
to exercise the best judgment that 
might have been exercised under the 
circumstances, he is not held to ac- 
ecountability for that if _his action was 
predicated on the suddenness of the 
emergency with which he was confront- 
ed.—Goldscheiter v. Heilman, 89 P.L. 
J. 89. 

S.C. An automobile driver who sole- 
ly by another’s negligence is suddenly 
placed in an emergency, and compelled 
to act instantly to avoid collision or in- 
jury, is not negligent if he makes such 
a choice as a person of ordinary ‘pru- 
dence might make, even though he does 
not make wisest choice.—Porter v. 
Cook, 13 8.H.2d. 486, 196 S.C. 433. 

S.D. The rule that automobile driv- 
er is not negligent, if he acts reason- 
ably when confronted with emergency, 
eannot be invoked by driver whose own 
negligence caused emergency.—Stacey v. 
Patzloff, 295 N.W. 287. 


: Ten 


nt and re: ht 
foot of right-hand | 


‘the same degree of care to which he > 


in his position.—Hamilton v.. 


n.App. Wh 
observing approachin 


intending to pass approaching automo- 
bile on that side, but when approac! 
ing automobile seemed to resume i 
proper side of highway host pulled a 
tomobile to right and had succeeded in 
getting right wheels off pavement whe 
collision occurred, the proximate cause _ 
of the collision was operation of ap- | 
proaching automobile out of control 
and on wrong side of highway, and 
host was not liable to injured guest 
on theory that host was negligent in ~~ 
not stopping in time to avoid collision 
and in steering his automobile to th 
left a distance of six inches at instant 
the two automobiles were passing.— o38 
Fergason v. Crawford, 148 S.W.2d 45. 
Wash. Where a motorist is confront- i. 
ed with a sudden peril requiring in- — 
stinctive action, he is not, in determi ' 
ing his course of action, held to t 
exercise of the same degree of care as 
when he has- time for reflection, but 
that rule cannot be invoked by one 
who has brought that emergency upon 
himself by his own wrong or has not 
used due care to avoid it—American 
Products Co. v. Villwock, 109 P.2d 570. Ps 
132 A.L.R. 1010. ; Pag te 
Wash. Where defendant whose auto- 
mobile collided at obstructed intersec- 
tion with automobile in which plaintiffs 
were riding was confronted, under facts 
as found by the trial court, with an 
emergency not of his own creation, 
defendant, who was the favored driver, 
could not be held to the exercise of 
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would have been held had he had time 
to deliberate and choose the safest 
course, and fact that he did not veer ‘. 
left to avoid collision did not conclu- — 
sively show that he failed to keep a 
proper lookout. Rem.Rev.Stat.  § 

ee an aioe v. Bacon, 11192220 ie 
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La.App. In suit for death. of truck 
driver who drove truck at a speed of — 
40 miles per hour and struck defend- | 
ant’s automobile which was crossing 
intersection at a speed of 10 miles per 
hour in town at dusk, defendant’s 
crossing the paved street which was 
made a superior thoroughfare by or- — 
dinance without having brought his 
automobile to a complete stop before 
entering the intersection from the © 
graveled. inferior street constituted 
gross negligence for which defendan 
was liable in damages as the sol 
“proximate cause’’ of the collision. Act 
ae 21 of 1932.—Foy v. Little, 197 So. 
3 a : CNR A 

La.App. Truck driver, who turned 
right at blind corner without giving © 
warning and who attempted to make ~ 
turn after seeing pedestrian crossing’ © 
intersecting street without permitting 
pedestrian to reach a place of safety, 
was guilty of gross negligence for 
which owner was liable.—Coleman  v. — 
Meriwether Supply Co., 1 So.2d 849. «| 

La.App. motorist who drove at 
approximately 40 miles per hour on a 
through street and who had a clear ~ 
and unobstructed view of intersecting 
street, but did not see truck enter 
intersection and saw it first when he 
was about to collide with it, and failed 
to do anything to avert collision, was 
guilty of “gross negligence’’.—Boul- 
lion y. Bonin, 2 So.2d 535, followed 
in Motty v. Bonin, 2 So.2d 541. 

La.App. The stopping before enter- 
ing a right-of-way street but dis- — 
charges half the duty imposed upon a °* 
motorist, and such action must be fol- 
lowed by careful observance of traffic 
conditions on right-of-way street and 
no entry thereon made unless condi- 
tions clearly warrant it, and for motor- 
ist to fail to see what may be seen in 
such circumstances on casual inspec- 
tion amounts to ‘gross negligence’’.— 
Arline v. Alexander, 2 So.2d 710. 

Mich. Where motorist attempted left- 
hand turn into filling station in front 
of approaching truck, truck driver’s 
conduct in driving upon right-hand side 
of road rather than in attempting to 
avoid motorist by passing to the left 
may have constituted negligence, but 
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was not “gross negligence.’—Routt v. 
Berridge, 293 N.W. 900, 294 Mich. 666. 

Pa. Under the Vehicle Code, the test 
in determining negligence is whether 
vehicle was being operated with due 
regard for safety and not in reckless 
disregard of safety of others. 46 P.S. 

552; 75 P.S. §§ 501(f), 573(b), 574, 
635.—Long v. Schumacher, 20 A.2d 765. 
342 Pa. 356. 

Tenn.App. The action of a_ truck 
driver in turning to left as though 
leaving highway on left hand side, with 
his arm held out of the left window, 


 eonstituted an invitation to driver of 


following automobile to pass on, and 
truck driver’s action thereafter in sud- 
denly turning to the right into the 
passing automobile constituted proxi- 
mate cause of collision and a violation 


of the statute defining “reckless driv- 


ee operated 


~ 1397(88).—William B. 
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ing’, Pub.Acts 1937, ¢. 245, é 
eorge 


Chattanooga Ice Delivery Co. v. 
F. Burnett Co., 147 S.W.2d 750. 
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Ala.App. Where alleged servant of 
defendant was driving defendant’s auto- 
mobile with defective brakes over a 


_ public street at the time of collision with 


plaintiff in violation of the statute pro- 
viding that every motor vehicle when 
upon a highway shall be 
equipped with adequate brakes, driving 
of automobile in such condition was 
‘negligence per se’. Code 1928, § 
Harden, Ine., vy. 
Harden, 197‘So. 94. 

Ga.App. An automobile dealer had 
duty not to turn over to prospective 
buyer automobile which was inherently 
dangerous because of latent defect of 
which dealer actually knew or which 


dealer could have discovered by ordi- 


nary care, where neither prospective 
buyer nor third persons whose injury 
might reasonably be anticipated could, 
by the exercise of CRAY care, dis- 
eover such defect or avoid the effect of 
dealer’s negligence.—Holt v. Eastern 
Motor Co., 15 S.H.2d 895. ; 
Or. The brakes on an _ automobile 
would be deemed “adequate”? under the 
statute if capable of stopping the au- 
tomobile on a dry, hard, approximate- 


ONLY: level stretch of highway within 37 


feet if automobile was traveling at 20 
miles an hour, and within 58 feet if 
automobile was traveling at 25 miles 
er hour. O.C.L.A. § 115-376.—Hamil- 
on v. Finch, 109 P.2d 852, rehearing 
denied 111 P.2d 81. 

Utah. The owner and operator of a 
truck were not liable for injuries to 
an outsider resulting from a _ defect 


in the mechanism of the truck and 


equipment of which the owner and 
operator had no knowledge, and which 


defect would not be revealed by reason- 
able and prudent inspection.—White v. 


Pinney, 108 P.2d 249. 


The owner or operator of a motor 
vehicle must exercise reasonable care in 
the inspection of the automobile, but 
in absence of evidence that automobile 
or equipment was defective, the owner 
or driver, in order to escape imputa- 
tion of negligence, is not required to 
inspect them each day before using or 


permitting them to be used.—White vy. 
Pinney, 108 P.2d 249. 
§ 597 

Cal.App. Failure to have lights on 


automobile conform to requirements of 
the Vehicle Code was of itself negli- 
gence. Vehicle Code, §§ 621, 624, St. 
1935, pp. 202, 204.—Shimizu v. Kurtz, 
Tit P20 1, 

Ga. The statutory requirement that 
automobile headlights should be pro- 
vided with suitable device for dimming 
or changing focus, so as to prevent 
dangerously glaring or dazzling rays 
from lamps in eyes of approaching 
drivers, implies a duty on motorist of 
applying such device where necessary 
to prevent danger from glaring lights 
of lamps in eyes of approaching driv- 
ers. Ga.Code Ann. § 68-302.—Spray- 
berry v. Snow, 10 S.H.2d 179, 190 Ga, 
723, reversing 1 8.H.2d 756, 59 Ga.App. 
trae mandate conformed to 11 S.E.2d 
431 


Ga.App. The failure of a motorist 
while traveling along a highway at 
night to have provided his automobile 
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with front lamps of character as re- 
quired by statute is “negligence per 
se’, and while failure to dim such 
lights is “negligence” it is not ‘‘negli- 
gence per se’, as the requirement to 
dim is by inference and not mandate. 
Code, § 68-302.—Whatley v. Henry, 16 
S.H.2d 214. ‘ 

La.App. The statutory rule requir- 
ing that motor vehicles operating on 
highways at night be equipped with 
headlights of sufficient candle power to 
render clearly discernible, under nor- 
mal atmospheric conditions, a person 
200 feet ahead, has particular applica- 
tion to objects or persons on highway 
and not to objects or persons off of it. 
Act No. 286 of 1938.—Phillips v. Hen- 
derson, 200 So, 192. 

Minn. The purpose of the statutes 
requiring lights on motor and horse- 
drawn vehicles at certain times is to 
render them visible to other travelers 
on the public highway at night in or- 
der that the public may use the high- 
wavs in safety. Mason’s Minn.St.Sunpp. 
1940, §§ 2720-234, 2720-241, 2720-291, 
—Smith v. Carlson, 296 N.W. 132. 

Ohio App. Statutes relating to speed 
and lighting of automobiles. using 
highways were enacted to establish 
rules of conduct for protection of all 
users of highways, and impose abso- 
lute duties, violation of which sub- 
jects violators to penalties and civil 
liabilities. Gen.Code, §§ 6310-1, 12603. 
—Mossman v. City of Cincinnati, 34 N. 
H.2d 246. 

Ohio App. A motorist’s failure to 
provide his automobile with lights 
which would reveal objects 200 feet 
abead, as required by statute, was 
‘megligence per se”. Gen.Code, § 6310- 
dopa nrecnes y. Ellenberger, 34 N.E.2d 
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Del.Super. The ia.iure to either ward 
off sleep or to cease such-a dangerous 
activity as the operation of an auto- 
mobile, after having been warned of the 
imminence of sleep, constitutes ‘“neg- 
ligence’.—Diamond State Tel. Co. v. 

Hunter, 21 A.2d 286. 


One cannot be held to be negligent 
for what he does or fails to do in the 
operation of an automobile after he 
has involuntarily fallen asleep while 
driving.—Diamond State Tel. Co. v. 
Hunter, 21 A.2d 286, 


N.Y.App.Div. An automobile in and 
of itself is not a ‘dangerous instru- 
ment” but may become such in the 
hands of a person physically incom- 
petent to handle it.—Golembe v. Blum- 
eae 27 =N.Y.S.2d 692, 262 App.Diyv. 
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Pa.Super. The driving of automobile 
on left side of two-way city street is 
evidence of negligence, regardless of 
statute requiring that vehicle be driv- 
en_on right half of highway. 75 P.S. 
§ 521.—Gaskill v. Melella, 18 A.2d 455. 

Violation of mandatory provision of 
statute passed to aid safe operation of 
motor vehicles on public highways, 
such as provision that vehicle be driv- 
en on right half of two-way highway, 
is “negligence per se’. 75 P.S. § 521. 
—Gaskill v. Melella, 18 A.2d 455. 

Wash. A motorist does not have an 
unqualified right to drive on any por- 
tion of the right-hand side of the road, 
but the right is only relative and does 
not confer on a motorist the right to 
disregard all other conditions and cir- 
cumstances that may exist.—Rieger y. 
Kirkland, 111 P.2d 241, 
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Ala. The driver of a truck on a pub- 
lic highway may assume that others will 
observe the law of the road.—Holman-y, 
Brady, 3 $o0.2d 30 

Ariz, The statutes requiring motor- 
ists to drive on the “Yvight half of the 
highway” refer to the right half of the 
main traveled portion of the highway 
as it exists at the time. Code 1939, §§ 
66-106, 66-107.—Dixon vy. Alabam 
Freight Co., 112 P.2d 584. 
_ La.App. The statutory rule requir- 
ing driver of vehicle traversing hills 
to hold the vehicle under control and 
as near the righthand side of highway 
as reasonably possible applies to driver 
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whose automobile traverses a_ g 
crossing. Act No. 21 of 1932, § 3, Rule 
16(a).—McDanell v. Hargrove, 1$7 So. 
292. : : 3 

Md. The fact that a truck 6 feet 
wide was being driven along a 12- 
foot alley within 2 to 214 feet from 
the left-hand side thereof would not 
of itself constitute negligence, since 
division of such alley into right and 
left hand lanes was not practicable 
nor required by statutory rule of the 
road with respect to ordinary high- 
ways. Code 1939, art. 56, § 235.— 
Maas vy. Seviek, 20 A.2d 159. 

Neb. Bicycles and motor vehicles on 
public highways are equally subject to 
law of road.—Bixby v. Ayers, 298 N.W. 


533. 
§ 624 
C.C.A.Mich. An automobile driver is 
bound in law to look and to see what 
he should have seen if the object was 


plainly visible—Finfera v. Thomas, 
LUO 2a ZS 
c.C.A.Wis. A motorist must keep a 


vigilant lookout for any and all objects 
on the highways, stationary or other- 
wise, with which he might collide, not 
only for his own protection and that 
of his passengers, but for the protec- 
tion of other persons using the high- 
way.—Storck v. Northwestern Nat. 
Casualty Co., 115 F.2d 889. 

Cal. A driver of vehicle must always 
maintain a vigilant watch for other 
persons and vehicles using the high- 
way.—Watkins v. Nutting, 110 P.2d 
384, prior opinion 104 P.2d 4%3. 

Cal.App. The driver of an automobile 
is bound to maintain a vigilant watch 
for other persons and vehicles using the 
rte Sera eas v. Nutting, 104 P. 
2d 413. 


Cal.App. All drivers of vehicles on 
a public highway must keep a vigilant 
lookout ahead so as to avoid, if reason- 
ably possible, a collision with any oth- 
er vehicle or person lawfully on the 
highway, and failure to keep such look- 
out or failure to see that which may 
be readily seen, if the driver is look- 
ing, constitutes negligence as a matter 
of law.—Hontou v. Orvis, 109 P.2d 395. 

The rule with respect to the lookout 
required of drivers of vehicles on a 
public highway to avoid collision with 
any other vehicle or person lawfully on 
the highway had no application to ac- 
tion for death of rider of horse which 
collided with automobile driven by de- 
fendant, where, until automobile was 
almost alongside of the horse, the horse 
was 10 feet off the highway.—Hontou 
v.. Orvis, 109 P:2da\395: 


_Cal.App. Performing requirement of 
giving appropriate hand signal does 
not necessarily relieve motorist of duty 
to also make proper observations to as- 
certain that her movement will not 
cause contact with any other vehicle 
or person. Vehicle Code, § 544, St. 
uae p. 185.—Bauer v. Davis, 111 P.2d 


Cal.App. A motorist driving along a 
public highway was bound to antici- 
pate that he might meet other automo- 

iles at any point thereon, and, in or- 
der to avoid charge of negligence, he 
was bound to use ordinary care and 
keep an ordinary careful outlook for 
such automobiles, and to keep his ma- 
chine under such control as would en- 
able him to avoid a collision— Wright 
Vv, Ponitz, 112 Pi2d 25. 


Del.Super. A motorist has duty to 
keep and maintain proper lookout for 
persons, vehicles, and property of oth- 
ers upon all highways and streets, and 
such duty implies the duty to see 
what is in plain view or sight, unless 
some reasonable explanation is offered. 
—Odgers vy. Clark, 19 A.2d 724. 

Where there is nothing to obscure the 
vision of a motorist, it is negligence 
not to see what is clearly visible, since 
motorist is not only required to look, 
but he must look in such a careful 
and prudent manner as will enable him 
to see the things which a person in 
the exercise of ordinary care and cau- 
tion would see under like circumstances, 
—Odgers v. Clark, 19 A.2d 724. 

Idaho. A person driving an automo- 
bile at night must proceed at such 


rade 
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v. Minidoka County Motor Co., 105 P. 
2d 1076. : 

Il.App. An instruction that no 
owner of an automobile is necessarily 
exempt from liability for collision on 
public highway by simply showing 
that at time of accident he did not 
run at a rate of speed exceeding limit 
allowed by law, but he is bound to 
anticipate that he may meet persons 
at any point in the public highway 
and must keep a proper lookout for 
them and keep the motor vehicle un- 
der such control as will enable him 
to avoid a collision with another per- 
son using the highway, cast upon the 
defendant a duty greater than that 
required by law, and error was not 
cured or mitigated by other instruc- 
tions.—Herndobler v. Goodwin, 34 N. 
H.2d 8, 310 Il.App. 267. 

Ind. The statute requiring motorist 
approaching pedestrian, intersecting 
highway, curve or corner where view 
is obstructed, to slow down and give 
signal, requires driver to regularly 
and continuously pay attention to the 
highway. Burns’ Ann.St. § 47-513.— 
Pfisterer v. Key, 33 N.H.2d 330. 
Iowa. Motorist must in the exercise 
of ordinary care keep a proper look- 
out ahead and have his automobile 


under control.—MecMahon vy. Rauch, 
298 N.W. 908, 230 Iowa 674. 
_ La.App. Driver of motor vehicle 


must keep proper lookout ahead.—Rec- 
tor v. Allied Van Lines, 198 So. 516. 

N.C. Generally, even in absence. of 
statutory requirements a motorist must 
exercise “‘ordinary care’’ which is that 
degree of care which an ordinarily pru- 
dent person would exercise under sim- 
ilar circumstances, and in exercise of 
such duty motorist must keep the ve- 
hicle under control and must keep a 
reasonably careful lookout so as to 
‘avoid collision with persons and ve- 
hicles upon the highway. Pub.Laws 
1937, ec. 407, §§ 112(c), 114(e).—Murray 
v. Atlantic Coast Line R. Co., 11 S.H. 
PO S26, 218), Nac. 392. 

N.C. Under his duty to exercise or- 
dinary care, the operator of a motor 
vehicle must keep it under control and 
must keep a reasonably careful look- 


out.—Mills v. Moore, 12 §.H.2d 661, 
219 N.C.. 25. 
Pa.Super. It is only where automo- 


bile approaching scene of collision be- 
tween it and another automobile was 
plainly visible to driver of such other 
automobile that he cannot be heard to 
say that he looked for approaching au- 
tomobile when he must have had no- 
tice of danger if he had looked.—Gas- 
kill v. Melella, 18 A.2d 455. 


Pa.Com.Pl]. While the driver of a 
ear is not required to notice every 
other car that happens to be approach- 
ing within the range of his vision, it is 
his duty to observe those which are 
within the area ordinarily covered in 
the act of looking.—National Liberty 
Ins. Co. v. Mihalko, 7 Sch.Reg. 237. 


Tenn.App. A motorist must keep dil- 
igent lookout ahead and must see all 
that comes within radius of his line 
of vision, both in front and to the side, 
but is he not required to turn his head 
at every private driveway on public 
thoroughfare.—Harris vy. Miller, 144 S. 
W.2d 7. 

Tex.Civ.App. A driver of automobile, 
being in charge thereof, must use care 
constantly in keeping a lookout while 
driving on public highway, whereas or- 
dinarily guests may reasonably and 
lawfully rely on driver to keep watch, 


—Harper v. Texas & P. Ry. Co., 146 
S.W.2d 426, error refused. { 
Va. The duty of a motorist to main- 


tain a lookout fnvolves not only the 
physical act of looking, but also a rea- 
sonably prudent reaction to whatever 


might be seen.—Penoso vy. D. Pender 
Grocery Co., 13 8.H.2d 310. ‘ 
Wis. The duty of truck driver, 


working for contractor, to watch for 
travelers on highway closed to public 
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Ala. Requested instruction that it 
is the duty of the motorist to give 
timely warning of his approach to oth- 
er users of street or highway and if 
truck driver failed to give such warn- 
ing and his failure to do so was the 
proximate cause of the injury and 
death of a_ bicyclist, then recovery 
could be had for the death of the bi- 


eyclist, was properly refused, since 
there is no such duty required by 
law.—Francis v. Imperial Sanitary 


pemeany & Dry Cleaning Co., 2 So.2d 
Ala. A driver of a vehicle must first 
see that starting, stopping, backing or 


turning from a direct line can be made . 


in safety and when another’s vehicle 
may be affected must give a signal of 
his intention. Code 1940, Tit. 36, § 17. 
—Holman v. Brady, 3 So.2d 30. 

Ga.App. When one motorist is meet- 
ing another it is his duty to sound his 
horn, or give other like warning, when 
traveling along a highway ‘not clear’ 
or along a “descent or other dangerous 
place’? on highway, as defined by stat- 
ute, and a failure to comply with such 
requirement would be ‘‘negligence per 
se’. Code, § 68-303, subd. j; § 68-306. 
—Whatley v. Henry, 16 8.0.2d 214. 


The duty of a motorist when meeting 
another to sound his horn or give other 
like warning when traveling along a 
highway ‘not clear’ or along a ‘‘de- 
scent or other dangerous place’ on 
highway as defined by statute is unre- 
lated and independent of any other duty 
required of motorist by common law 
or by statute and is not relaxed by rea- 
son of fact that motorist is currently 
complying, day or nighttime, fully 
with such other duties, and it would 
still remain, in such an instance, wheth- 
er failure to give warning were proxi- 
mate cause, or, with other negligence, 
had causal connection, in proximately 
causing injuries arising out of a colli- 
sion. Code, 68-303, subd. j; § 68- 
306.—Whatley v. Henry, 16 8.H.2d 214, 


Ky. In action for injuries and dam- 
age sustained in automobile collision, 
instructing as to duty to give warning 
if jury believed warning necessary un- 
der circumstances, was error, where 
both automobiles were in plain view of 
each other from time each was sev- 
eral hundred feet from point of colli- 
sion, and there is no duty to signal 
approach of automobile to one who al- 
ready knows it is approaching.—Rabold 


HO aie 148 S.W.2d 728, 285 Ky. 
618. 
§ 634 
C.C.A.lowa. In lowa, an automobile 


is ‘under control” if it is moving at 
such a rate and the driver has the 
mechanism and power under such con- 
trol that it can be brought to a stop 
with a reasonable degree of celerity.— 
Brinegar v. Green, 117 F.2d 316. 

The ability to increase or decrease 
speed and to change the course of an 
automobile to avoid collision may 
properly be involved in the question 
of control of automobile by driver.— 
Brinegar v. Green, 117 F.2d 316. 


C.C.A:Iowa. A motorist was re- 
sponsible for the control of her auto- 
mobile and was required to use care 
commensurate with dangerous condi- 
tion of slippery highway.—Brinegar y,. 
Green, 117 F.2d 316. 

Ariz. The driving of an automobile 
at such a speed that motorist cannot 
stop his automobile within range of 
bis vision ahead is negligence as a mat- 
ter of law.—Campbell v. English, 110 
P.2d-219. 


Cal.App. Where seven year old boy 
while descending. stairway leading to 
street level lost his balance while on 
the third or fourth step and fell onto 
sidewalk and seemed to shoot out into 
the street on his hands and knees in 
front of automobile traveling about 18 
miles per hour, and was hit and in- 
jured by the automobile, motorist was 


‘not liable on ground of negliger 


cludes duty to see objects in plain — 
- sight.—Merback y. Blanchard, 109 P.2d 
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Gates v. McKinnon, 108 P.2d ; 
Cal.App. Motorist passing street car 
on side opposite gates must signal 
proach and have automobile under co 
trol as precaution against injuring pe 
son passing around rear of car.—Ladas 
v. Johnson’s Black & White Taxicab 
Co., 110 P.2d 449, he 
Cal.App. Motorists while traveling 
on public highway must at all times 
keep their automobiles under control 
so that they may avoid colliding with 
any person or vehicle lawfully on the 
highway.—Washam v. Peerless Auto 
matic Staple Mach. Co., 113 P.2d 724. 
Conn. The skidding of automobit 
would only be basis of finding that 
motorist was negligent if it was du 
to some negligent conduct on part o 
motorist.—Trask v. New Haven & §. 
. Co.) 207A32d'38 74) 127 Conny 12425 
Generally, it is negligence as — 
a matter of law, or-at least strong evi- — 
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Ind.App. Although the skidding « i 
an automobile alone and unexplained is — 
not evidence of negligence, such skid- 
ding may occur in connection with acts 
or omissions of the driver in such cir- — 
cumstances as to warrant a finding ae 


Se cen game 2 oe v. Lowery, 34 N.H.2 
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Iowa. Motorist must in the exercise 
of ordinary care keep a proper lookout 
ahead and have his automobile under | 
control McMahon vy. Rauch, 298 N.W. 
908, 230 Iowa 674, ga 2 


} Coopera- 
tive Produce Co., 199 So. 377, 196 La 
417, answers to certified questions con- 
formed to 199 So. 610. ; 


La.App. A motorist who was t 


é 


el- 


ra 
ing through unincorporated village — 
speed in excess of legal rate fixed by —_ 
statute at time he struck pedestrian ee 
was negligent in his driving, but such 
negligence was not actionable, where it . 
appeared that it was not a proximat 
eause of the accident, in view of fac 
that pedestrian jumped in front of au- — 
tomobile when it was only 10 or 15 © 
feet away. Act No. 286 of 1938, § 3, 
Rule 4(c).—Hopson v. Neighbors, 197. 
So. 282. . a pee 

La.App. The statutory rule requir- 
ing driver of vehicle traversing hills 
to hold the vehicle under control and 
as near the righthand side of highway 
as reasonably possible applies to drivy- : 
er whose automobile traverses a grade 
crossing. Act No. 21 of 1932, § 3, Rule 
16(a).—McDanell v. Hargrove, 197 So. 
292. 


La.App. A speed of 45 miles per 
hour on a paved highway is not always 
excessive under the law, nor is it ‘neg-» 
ligence per se’.—Donovan vy. Standard 
Oil Co. of Louisiana, 197 So. 320. 

La.App. A mere skidding of an auto- 
mobile upon highway is not ‘negli- 
gence per se’ unless accompanied by 
other facts, but where skidding is re- 
sult of improper driving, such as ex- 
eessive speed on a slippery road known 
to driver, or inattention or improper 
control of automobile which causes 
automobile to skid, skidding is negli- 
gence.—Harrelson v. McCook, 198 So. 


532. 


La.App. Where one side of a gray- 


‘to avoid a 
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eled highway was slippery, in order to 
avoid imputation of negligence, the 
greater was the duty of drivér of truck 
proceeding along that side of highway 
to bring his truck under proper con- 
trol, and to be prudent in meeting an- 
other truck, even to the extent of com- 
ing to a complete stop if necessary in 
order to do so safely.—Berard v. Bul- 
liard, 199 So. 674. , : 

La.App. The rule that driver is neg- 
ligent when he operates automobile at 
such speed as to render it impossible 
that it be stopped within distance il- 
luminated by its headlights is not 
without exception, and all of the sur- 
rounding circumstances must_ be in- 
vestigated.—German vy. City of New Or- 
leans, 3 So.2d 181. : 

Md. The fact of skidding is not 
alone evidence of negligence in driv- 
ing at an excessive speed.—Stafford v. 
Zake, 20 A.2d 144 

Mass. The skidding of an automo- 
bile is not, in and of itself, evidence of 
negligence of driver.—Loughran y. No- 
lan, 29 N.B.2d 737. P ) 

Mich. One driving a automobile 
must proceed at such a rate that he 
is able to stop within assured clear 


distance ahead. Comp.Laws Supn.1940, 


§ 4697.—Schneck v. Genesee County 
Road Commission, 295 N.W. 234, 295 


Mich, 482. 


Mich. The driving of an automobile 


in city limits at a speed in excess of 


30 miles an hour in violation of ordi- 
nance was “negligence per se”.—Dedo 
v. Skinner, 296 N.W. 265, 296 Mich. 
299. 


Mich. Skidding on slippery pave- 
ment may be a valid defense in some 
eases, but if there is evidence of ex- 
eessive speed, question of negligence 
is for jury. Comp.Laws 1929, § 4697. 


-—Wallace v. Kramer, 296 N.W. 838, 


296 Mich. 680. 

“Prontage’, within statute defining 
“business district” and ‘residence dis- 
trict”, means space available for erec- 
tion of buildings, and does not include 
eross streets or space occupied by side- 
walk or any ornamenta: spaces in plat 
between sidewalks and curb. Comp. 
Laws 1929, § 4693(v, w).—Wallace v. 
Kramer, 296 N.W. 838, 296 Mich. 680. 

Mich. The duty of so driving as to 
have assurance of safety ahead is im- 
posed by the law of the road and ex- 
acts no higher degree of care than that 
of the common dictates of prudence.— 
Meehl v. Barr Transfer Co., 296 N.W. 
844, 296 Mich. 697. 


Mo.App. An automobile may be mov- 
ing at a rate of speed that under the 
circumstances is negligent though the 
driver may be able to stop it in time 
collision by the use of 
the highest degree of care, and, there- 
fore, the fact that speed is negligent 
is not inconsistent with idea that 
speed can be slackened by exercise of 
highest degree of care nor is negligence 
in failing to stop or slacken speed in- 
consistent with negligence in fast opera- 
tion.—Hillis v. Rice, 151 S.W.2d 717. 

“Negligent speed” is speed which un- 
der circumstances of which the driver 
has knowledge, actual or implied, is 
likely to result in a collision.—Hillis v. 


Rice, 151 S.W.2d 717. 


Whether speed of automobile is neg- 
ligent depends on all facts and_ sur- 
rounding circumstances.—Hillis v. Rice, 
151 S.W.2d 717. 5 


N.H. Unexplained skidding of auto- 
mobile does not indicate ‘‘negligence’’, 
but, when there are conditions within 
motorist’s control which may be found 
accountable for the skidding, careless 
control becomes causal of the loss of 
control, and, if it may be found from 
other evidence than the event that 
due care would have avoided the skid- 
ding, liability of motorist follows with- 
out resort to formula of res ipsa loqui- 
tur.—Wiggin v. Kingston, 20 A.2d 625. 

N.Y.App.Div. The mere fact that 
driver of automobile is on right side 
of the road does not necessarily deter- 
mine presence or absence of negligence 
on his part, but speed and other \sur- 
rounding circumstances are all to be 
considered on question of his negli- 
gence.—Hartstein v. S.. Trucking 


Corporation, 23 N.¥.S.2d 251, 260 App. 
Div. 643. Com 

N.C. Generally, even in absence of 
statutory requirements a motorist must 


exercise “ordinary care’ which is that . 


degree of care which an _ ordinarily 
prudent person would exercise under 
similar circumstances, and in exercise 
of such duty motorist must keep the 
vehicle under control and must keep a 
reasonably careful lookout so as to 
avoid collision with persons and_ ve- 
hicles upon the highway. Pub.Laws 
1937, c. 407, §§ 112(c), 114(a)—Murray 
vy. Atlantic Coast Line R. Co., 11 S.E.2d 
S26, -2u oh UNE Ga apie ; 

N.C. Under his duty to exercise or- 
dinary care, the operator of a motor 
vehicle must keep it under control and 
must keep a reasonably careful look- 
out.—Mills v. Moore, 12 S8.H.2d 661, 219 
N.C. 25. : 

N.C. A motorist must at all times 
drive with due caution and circum- 
spection and at a speed and in a man- 
ner so as not to endanger any person 
or property,.and at no time may he 
lawfully drive at a speed greater than 
is reasonable and prudent under exist- 
ing conditions. Pub.Laws 19387, ¢. 
407, §§ 102, 103.—Kolman v. Silbert, 12 
S.B.2d 915, 219 N.C. 134. 

N.C. Violation of provisions of stat- 
ute regulating speed of automobiles 
constitutes prima facie evidence of neg- 
ligence, and violation of other provi- 
sions thereof constitutes ‘negligence 
per se’. Pub.Laws 1937, ec. 407, 
102, 103.—Kolman vy. Silbert, 12 S.H. 
2d 915. 219 N.C. 134, 

Ohio. ‘The phrase “assured clear dis- 
tance ahead’, as used in the assured 
clear distance ahead statute, must be 
distance or space between the motor 
vehicle of a motorist and any discerni- 
ble obstruction, or any limit of vision 
ahead of him on the highway. Gen. 
Code, § 12603.—Smiley vy. Arrow Spring 
Bed Co., 33 N.H.2d 8, 188 Ohio St. 81. 

To comply with the ‘assured clear 
distance ahead” statute, a motorist 
must not operate his automobile at 
greater speed than will permit him 
to bring automobile to a stop within 
distance between his automobile and 
a discernible object obstructing his 
path, unless such assured elear dis- 
tance ahead is, without his fault, sud- 
denly cut down or lessened by the 
entrance, within such clear distance 
uhead and into his path, of some ob- 
struction which renders him unable in 
exercise of ordinary care to ayoid col- 
liding therewith. Gen.Code, § 12603.— 
Smiley v. Arrow Spring Bed Co., 33 
N.E.2d 3, 138 Ohio St. 81. 


The ‘assured clear distance ahead” 
statute is a safety measure whieh, to 
accomplish its purpose, must be ap- 
plied according to its clear and unam- 
biguous language. Gen.Code, § 12603. 
—Smiley v. Arrow Spring Bed Co., 33 
N.H.2d 38, 138 Ohio St. 81. 

Okl. Generally, whether a motorist 
is guilty of excessive speed under stat- 
ute relating thereto depends on the con- 
ditions specified in the statute, and the 
physical conditions existing at the time 
and place of the accident, and it is a 
question for the jury. 47 OkI.St.Ann. 
Senne he v. Ironside, 108 P.2d 

Pa. An automobile driver is charged 
with knowledge that pedestrian is more 
likely to cross street at intersection 
than in middle of block, and hence 
must have automobile under such con- 
trol as to meet properly situation likely 
to arisé at intersection, but ig not 
charged with knowledge that pedes- 
trian is likely to cross street near mid- 
dle of block.—Zalec v. Heckel, 16 A.2d 


382, 340) Pava1o. 
Pa.Super. The _ statutory provision 
against driving an automobile ‘on a 


highway at a speed greater than will 
permit driver to bring automobile to 
a stop within the “assured clear dis- 
tance ahead’’ requires that a driver 
keep his automobile under such con- 
trol that he can always stop in the dis- 
tance that he can clearly see, and such 
distance may vary with the circum- 
stances. 75 P.S. § 501(a).—Lauerman 
Ry Steicelee 14 A.2d 608, 141 Pa.Super. 
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Pa.Super. The skidding on an auto- 
mobile does not of itself establish ‘“neg- 
ligence’’.—Knoble vy. Ritter, 20 A.2d 848. 
145 Pa.Super. 149. ’ 

It is duty of driver of a motor vehicle 
at all times to have his car ‘under 
control’, meaning under such control 
that it can be stopped before doing in- 
jury to any person in any situation that 
is reasonably likely to arise under the 
circumstances.—Knoble y, Ritter, 20 A. 
2d 848, 145 Pa.Super. 149. : 

Pa.Super. A motorist is not negligent 
if a small child suddenly darts into 
view and gets into path of automobile, 
but where several small children are 
playing along road in full view for 
quite a distance, motorist must be on 
lookout for unexpected and _ heedless 
conduct and should slow down his au- 
tomobile and have it under such control 
as to avoid any serious injury to chil- 
dren resulting from their heedlessness. 
Ten v. Grennan Bakeries, 21 A.2d 

Pa.Com.Pl. The character of the in- 
juries caused by an impact of automo- 
biles may tend to show the speed at 
which the cars were travelling, and the 
speed may show negligence under the 
circumstances.—Hain v. Ebersole, 49 
Dauph. 122. 

Tex.Civ.App. A motorist’s failure to 
start automobile from where it had 
been parked at night on highway op- 
posite parked truck and trailer until 
approaching motorist, who collided 
with rear of such truck and trailer, was 
within 25 feet thereof, and motorist’s 
driving at low rate of speed immediate- 


ly after resuming journey did not con-. 


stitute negligence as regards liability 
for injuries caused in collision unless 
approaching motorist was in a position 
of peril at the time.—Ruggles v. John 
Deere Plow Co., 146 S.W.2d 456. 

Vt. Generally, one driving an auto- 
mobile along a public highway in the 
dark must do so at such a speed that 
automobile can be stopped within dis- 
tance that can:be seen ahead of auto- 
mobile, and, where motorist is tem- 
porarily blinded by lights of an ap- 
proaching automobile, it is his duty 
either to stop until his vision is re- 
stored, or reduce his speed and have 
his automobile under such control that 
he can stop immediately if necessary, 
and the: same principle applies when 
motorist’s vision is obscured by smoke 
or fog or where road ahead cannot be 
seen to be clear of approaching traffic. 
—French v. Nelson, 17 A.2d 335, 

Wash. Although mere skidding of 
automobile is not necessarily evidence 
of negligence, it is a circumstance 
which may be taken into consideration 
in connection with all of the facts in 
determining whether driver of automo- 
bile was guilty of negligence.—Hughes 
v. Wallace, 107 P.2d 910. 

Wash. The mere skidding of an au- 
tomobile is not so uncommon that alone 
and unexplained it can be said to 
furnish evidence of negligence in op- 
eration of automobile-——Woodward jy. 
Simmons, 108 P.2d 637. 


Wash. The mere skidding of an au- 
tomobile is not such unusual or uncom- 
mon occurrence as to constitute evi- 
dence of negligence in operation of 
automobile.—Tutewiler v. Shannon, 111 
P.2d 215. 

A motorist is liable for consequence 
of skidding of his automobile if skid- 
ding is due to any negligent act or 
omission of motorist.—Tutewiler  v. 
Shannon; 212 Pi2id) 215 

Wis. Maintaining a given rate of 
speed on motorist’s proper lane of 
travel on a highway is not negligent 
as excessive, unless the circumstances 
render it reasonably likely to result 
in loss of control, or speed is volun- 
tarlly maintained when it is reasonably 
to be anticipated that lane of travel 
may be invaded.—Dekeyser v. Milwau- 
kee Automobile Ins. Co., 295 N.W. 
755, 236 Wis. 419. ‘ ’ 

See Burling and Cameron vy. Buckee 
[1941] 3 Dom.L.R. 750. 
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Iowa. The words ‘‘assured clear dis- 
tance ahead,’ as used in statute pro- 
viding that no person shall drive any 
vehicle upon a highway at a greater 


i 


eed than will permit bring it dr 


eee. 
ce a mea: 


within the distance discernible objects 
may be seen ahead of it. Code 1939, § 
eee eersen v. Kist, 294 N.W. 
N.C. It is negligence per: se to vio- 
late provisions of motor vehicle law, 


except those relating to speed limits, — 


any speed in excess of which consti- 
tutes prima facie evidence that speed 

is not reasonable or prudent and is 

unlawful. Pub.Laws 1937, ec. 407, § 
103.—Williams v. Woodward, 10 S.H.2d 

913. 218 NiC. 306. 

Ohio App. The statute prohibiting 
driving at greater speed than will per- 
mit driver to stop within assured clear 
distance ahead is given a literal inter- 
pretation. Gen.Code, § 12603.—Weaver 
v. Liberty Cabs, 33 N.E.2d 853. 

Ohio App. The statutory ‘assured 
clear distance ahead’ provision was not 

applicable to a motorist who, while pro- 
ceeding in lawful manner on a main 
thoroughfare, collided with a truck be- 
ing backed out of a private driveway 
onto the main thoroughfare without 
yielding the right of way as required 
by the statute, since the motorist was 
not required to anticipate a violation 
of the statute by the truck driver, or 
to change the course of the automobile 
until aware of the violation. Gen.Code, 

$§ 6310-28, 6310-29, 12603.—Bohn_ y. 

Deyo, 35 N.H.2d 451, 66 Ohio App. 500. 

Ohio App. That part of Code section 
12603 which relates solely to speed 
does not apply to commercial trucks, 
since speed at which they shall be op- 
erated igs set forth in section 7249 re- 
lating to operation of commercial auto- 
mobiles, but there is nothing in latter 
section disclosing a purpose. to legis- 
late on that part of former section re- 
lating to speed or to except commercial 
trucks from operation thereof. _Gen. 
Code, §§ 7249, 12603.—Frey v. H. G. 
Buchseib, Inc., 33 N.B.2d 862. 

The assured clear distance ahead por- 
tion of Code section respecting speed 

- regulations for motor vehicles is of 
general application and applies to the 
operator of a commercial truck. Gen. 
Code, § 12603.—Frey v. E. G. Buchseib, 
Inc., 33 N.H.2d 862. 

Ohio App. Statutes relating to 
speed and lighting of automobiles us- 
ing highways were enacted to estab- 
lish rules of conduct for protection of 
all users of highways, and impose 
absolute duties, violation of which 
subjects violators to penalties and 
civil liabilities. Gen.Code, §§ 6310-1, 
12603.—Mossman vy. City of Cincinnati, 
34 N.H.2d 246. 


Wis. A motorist was negligent as a 
matter of law in driving at a speed of 
55 miles per hour in violation of vil- 
jage ordinance.—Robinson vy. Krenn, 
294 N.W. 40, 236 ae ZAe 
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Ariz. Allegations of an unlawful or 
unreasonable speed were not sustained 
by evidence that a semi-trailer truck 
was proceeding at from 15 to 20 miles 
an hour on a through and much trav- 
eled highway, where the pavement re- 
maining after the highway department 
had torn up a part thereof was about 
43 feet wide.—Dixon y. Alabam Breight 
Co., 112 P.2d_ 584. : 

Cal.App. Where motorist is travel- 
ing on open remote highway distant 
from human habitations, pedestrian 
paths, and vehicular traffic, and has 
a clear view whereby he may discern 
that there is no person or object that 
may traverse his course, he has a wide 
discretion as to speed, but his speed 
must decelerate and his caution must 
accelerate as evidences appear indicat- 
ing increasing numbers of men or ve- 
hicles at any point on highway.— 
Washam v. Peerless Automatic Staple 
Mach. Co., 113 P.2d 724. 

Ky. The fact that statute states that 
a rate of speed in excess of 20 miles 
per hour through a closely built-up 
business section of any city or town 
shall be prima facie evidence of un- 
reasonable or improper driving does not 
change the basic rule that every opera- 
tor of a motor vehicle on highway must 


e at a reasonab 


L Ky. 
St.Supp.1939, § 2739g-51.—Tate v. Shav- 
er, 152 S.W.2d 259, 287 Ky. 29, 

Neb. A speed of fifty-five miles an 
hour by a motorist on a state highway 
in open country on a clear day is not 
of itself negligence.——Moses v. Mitchell, 
298 N.W. 338. 

638. 


§ : 

C.C.A.Kan. The principle that a ve- 
hicle reaching a bridge first has right 
of way and approaching motorist must 
stop and permit the vehicle to proceed 
across is applicable to. reasonable and 
prudent. operation of motor vehicles 
but is inapplicable to case where op- 
erator of a vehicle races to beat an- 
other vehicle across such a bridge in 
order to create right of way.—National 
Mut. Casualty Co. of Tulsa, Okl., v. 
Hisenhower, 116 F.2d 891. 

La.App. Where one side of a gray- 
eled highway was slippery, in order to 
avoid imputation of negligence, the 
greater was the duty of driver of truck 
proceeding along that side of highway 
to bring his truck under proper con- 
trol, and to be prudent in meeting an- 
other truck, even to the extent of com- 
ing to a complete stop if necessary in 
order to do so safely.—Berard y. Bul- 
liard, 199 So. 674. 

§ 640 

Idaho. A person driving an automo- 
bile at night must proceed at such 
rate of speed that he may be able ordi- 
narily to stop short of an object ap- 
pearing in the radius of his lights, and 
he must see an object: that an ordi- 
narily prudent driver under like cir- 
cumstances would have seen.—Maier v. 
ne ose County Motor Co., 105 P.2d 

La.App. In action for injuries sus- 
tained in an automobile collision at in- 
tersection, which both automobiles 
reached at about the same time, failure 
of motorist, approaching intersection 
from plaintiff's left, to reduce his speed 
when his view to the right was ob- 
structed by a hedge, his failure to see 
plaintiff’s automobile approaching from 
his right in time to avoid striking it 
on left side, and his failure to havé his 
automobile under control so as to yield 
right of way to motorist approaching 
from his right, held to constitute neg- 
ligence which was the ‘proximate 
cause” of collision—Van Dyke vv. 
Waguespack, 198 So. 425. 

La.App. A driver of a motor.vehicle 
at night, on encountering view impair- 
ing agencies such as bright lights, fog, 
dust, rain or smoke, must reduce the 
speed of the vehicle so that he will be 
able to stop it within the distance that 
the highway is illuminated by the 
lights of the vehicle.—Rector vy. Allied 
Van Lines, 198 So. 516. 

La.App. Where automobile stopped 
on right-hand side of road at intersec- 
tion, it was immaterial to liability of 
driver of truck crashing into automo- 
bile that driver of truck was blinded 
by lights of automobile where truck 
was moving at 45 to 50 miles an hour 
and there was no attempt to slow it 
down.—Collins v. United BHlectric Sery- 
ice, 1 So.2d 820. 

Mich. Motorist who operated un- 
lighted automobile in the nighttime in 
excess of 30 miles per hour on street 
in violation of statute was guilty of 
negligence in'the operation of the auto- 
mobile which struck pedestrian. Comp. 
Laws 1929, § 4697, as amended.—Shank 
v. Lucker, 296 N.W. 852, 296 Mich. 
hoe 

Neb. A motorist, who drives his au- 
tomobile so fast on a highway at night 
that he cannot stop in time to avoid 
a collision with an object within the 
area lighted by his headlights, is negli- 
gent as a matter of law.—Fischer v. 
Megan, 293 N.W. 287. 

Pa. A motorist must maintain such 
control over his automobile as to enable 
him to stop within range of his head- 
lights, however much his visibility may 
be impaired by storm, darkness, fog, 
curve in road, or other conditions.— 
Weibel v. Ferguson, 19 A.2d 357, 342 
Pa; 3 

Pa.Super, 


A motorist approaching 


- driv rate of speed, 
gee eel paying: ea fat for the fraete condi- 
e ah un that operator s tions under which he is driving. 
at all times be able to stop his vehicle = Maley 


night at time when street car had jus 


_ Vehicle Code requiring the driver of 


ear 


ntersection on wet pis ent 


i 


street i 


discharged passengers had duty to 
have automobile under complete control = 
because of higher right of pedestrians 
crossing at intersection who had the-see my 
right of way if they were then in ithe? ‘ 
act of crossing.—Bert vy. Walker, 21 A. 
2d 488. 

_A motorist who approached intersec- 
tion at night when weather was misty 
and visibility was poor was bound to 
exercise a much greater degree of care 
than if weather had been clear and was 
under a greater obligation to drive care-— 


vision.—Bert v. Walker, 21 A.2d 488, — 
Pa.Com.Pl, At night a driver of a 
motor vehicle must proceed at such a 
pace, with such caution and with such 
use of his faculties that his headlights 
will disclose to him impediments to his | 
travel; he must have his car under 
such control that, when these are dis- 
closed, he will be enabled.to avoid the — a 
dangers present; he must be able ton’ Sim 
stop or to avoid any obstacle whi ray 
may present itself within the range of 
his lights; and the question of the Petr 
driver’s compliance with these rules ~~ 
may properly be decided by the jury.— — 
Stein v. Taylor, 56 Montg. 199. nr 
Vt. Generally, one driving an auto- — 
mobile along a public highway in the 
dark must do so at such a speed diss 


automobile can be stopped within dis- 
tance that can be seen ahead of auto- 
mobile, and, where motorist is tem- 
porarily blinded by lights of an ap- | 
proaching automobile, it is his duty ob 


either to stop until his vision is re- 
stored, or‘reduce his speed and have 
his automobile under such control that 
he can stop immediately if necessary, 
and the same principle applies- when 
motorist’s vision is obscured by smoke 
or fog or where road ahead cannot be 
seen to be clear of approaching traffic. 
—French v. Nelson, 17 A.2d 3238. : mi 
_ Wash. One driving through fog must 
exercise a very high degree of care.— We 
Woodward v. Simmons, 108 P.2d 637. — 
See Hordal v. Buors [1941] 2 Dom.L. 
R. 240. me » 
§ 641 } f 
Pa. A motorist must maintain such | 
control over his automobile as to en- 
able him to stop within range of his i 
headlights, however much his visibility 
may be impaired by storm, darkness, | 
fog, curve in road, or other conditions. | 
a v. Ferguson, 19 A.2d 357, 342 
a. ; / 


Wis. A bus driver could not be held — 
bound to foresee that motorist follow- 
ing truck which was approaching bus; ~ 
from opposite direction would attempt ~ 
to pass truck on a curve, and bus driv- 
er was not bound to maintain such a 
rate of speed that he could stop bus 
in time to avoid collision if motorist 
should do so.—Dekeyser vy. Milwaukee 


ni 
Automobile Ins. Co., 295 N.W. 755, 2386 
Wis. 419. ’ 71h 


§ 645 ; 
Cal.App. Even if that section of the 


any vehicle approaching any horse- © 
drawn vehicle, or any ridden. animal, — 
to exercise proper control and reduce 
speed or stop as may appear necessary, 
or as may be requested, is violated by 
a motorist, it does not follow that the 
motorist is liable for damage or in- 
jury arising from collision, but it must 
be further proved that the violation of 
the statute contributed directly to the | 
damage or injury. Vehicle Code, § 532, . 
St.1935, p. 184.—Hontou v. Orvis, 109 
Pd 396. 


Iowa. Where minor bicyclist emerged 
from alley without stopping and rode 
against or up to side of automobile 
and motorist’s view was obstructed so - 
that he could not see bicycle until it 
was within several feet of automobile, 
proximate cause of accident was bicyc- 
list’s failure to stop and not motorist’s: 
negligent speed, if any. Code 1939, § 


5000.01, subds. 45, 61; §§ 5017.07, 
5026.05, 5029.13—Mowrey v. Schulz, 
296 N.W. 822. 

Ky. The speed of 40 to 50 miles per 


hour at which motorist was proceed- 


§ 645 


ing on right hand side of street was 
not the “proximate” or “contributing 
cause” of collision with approaching 
automobile which suddenly turned to 
the left side of the street to avoid strik- 
ing boy crossing the street, where 
evidence failed to show any oppor- 
tunity on part of speeding motorist to 
avoid the collision, and the speed was 
a mere incident having no causal or 
eontributing connection with the_ac- 
cident—Rabold y, Gonyer, 148 S.W.2d 
728, 285 Ky. 618. 

La.App. A motorist who was travel- 
ing through unincorporated village at 
speed in excess of legal rate fixed by 
statute at time he struck pedestrian 
was negligent in his driving, but such 
negligence was not actionable, where 
it appeared that it was not a proximate 
eause of the accident, in view of fact 
that pedestrian jumped in front of au- 
tomobile when it was only 10 or 15 


feet away. Act No. 286 of 1938, § 3, 
Rule Pe hop son v. Neighbors, 197 
So. 282. 

La.App. In action for injuries sus- 
tained in an automobile collision at in- 
tersection, which both automobiles 
reached at about the same time, failure 
of motorict, approaching intersection 


from plaintiff’s left, to reduce his 
speed when his view to the right was 
obstructed by a hedge, his failure to 


see plaintiff's automobile approaching 


from his right in time to avoid strik- 
ing it -on left side, and his failure to 


have his automobile under control so 
as to yield right of way to motorist 
approaching from his right, held to 
eonstitute negligence which was the 


“proximate cause’ of collision.—Van 
Dyke v. Waguespack, 198 So, 425 
La.App. Where truck driver in vio- 


lation of ordinance failed to stop truck 
before entering through |; 
failed to see motorist approaching at 


street and 


approximately 40 miles per hour on 
through street, and truck driver was 


_ proceeding at a lawful rate of speed 
and was 
when motorist collided with him, truck 
driver’s negligence in failing to stop 


almost across’ intersection 


was too remote in time and space to 


ta 


i be considered as active at time the 


collision occurred, and was not con- 
current with that of the motorist whose 
negligence was the “proximate cause” 
of the collision authorizing truck 
driver to recover for injuries notwith- 


standing his own prior negligence.— 


Boullion v. Bonin, 2 So.2d 535, fol- 


me in Motty vy. Bonin, 2 So.2d 


N.J. Excessive speed of automobile 


is not in itself always “actionable neg- 


ligence”’’, but it must be the proximate 
or a contributing cause of accident.— 
Claypoole y. Motor Finance Corpora- 


tion, 15 A.2d 794, 125 N.J.L. 440. 


Pa.Super. That a motorist was driv- 
ing at an illegal speed before accident 
did not convict him of negligence un- 
less the speed was the proximate cause 
of the accident.—Ross v. Reigelman, 14 
A,2d 591, 141 Pa.Super. 293. 


Pa.Com.Pl. Evidence showed _ that 
plaintiff's ice truck was parked, and 
plaintiff, about to cross the street from 
rear of truck, delivering ice, was struck 
by defendant’s car and injured, accident 
occurring on a clear, dry day, and be- 
tween street intersections. Plaintiff tes- 
tified he looked in the direction from 
which the car came before attempting to 
eross. Testimony did not connect rate 
of speed with the cause of the acci- 
dent. Defendant’s driving middle line 


‘would not give inference that such was 
‘proximate cause of accident, on road- 


way 18 feet wide. Nonsuit awarded, 
and petition to lift. Held, neither the 
driving on the middle lane of the road, 
or slightly beyond, or the speed of the 
car, themselves would constitute negli- 
gence, nor either or all be proximate 
eause of the injury. Deviation’ from 
middle lane of highway not negligence 
er se. To hold driver of car for col- 
ision in the middle of the block, pe- 
destrian must be on the roadway suffi- 
cient time to be seen.—Rowe vy. Coopey, 
34 Luz.L.Reg.Rep. 57, affirmed 14 A.2d 
N6u0909 Pa..205,. 


Pa.Super. Speed of automobile in 


M 4 TATE Ee eck ee 9 


MOTOR VEHICLES — 


excess of that permitted by statute will 
not convict the driver of negligence un- 
less shown to be the proximate cause 
of the accident.—Knoble vy. Ritter, 20 
A.2d 848, 145 Pa.Super. 149. 

Wis. In action arising out of inter- 
sectional collision between automobile 
and bus making left turn, alleged neg- 
ligence of bus driver as to speed, in 
view of icy condition of street, was as 
a matter of law not “proximate cause” 
of accident, where bus had nearly com- 
pleted making left turn at time of col- 
lision and greater speed on part of bus 
would have avoided the collision.— 
Manchuk y. Milwaukee Dlectric Ry. & 
Light Co., 294 N.W. 42, 235 Wis. 579. 


‘ § 646 

Ala. A driver of a vehicle must first 
see that starting, stopping, backing or 
turning from a direct line can be made 
in safety and when another’s vehicle 
may be affected must give a signal of 
his intention. Code 1940, Tit. 36, § 17. 
—Holman yv. Brady, 3 So.2d 30. 

Cal.App. A motorist is not required 
to maintain a constant observation to 
the rear prior to making a U turn; 
however, in turning of a vehicle, wheth- 
er it is to the left, to the right, or in 
making of a U_ turn, motorist is re- 
quired to exercise reasonable care in 
ascertaining that such movement will 
not cause contact with any other ve- 
hicle or person, Vehicle Code, § 544, 


St.1935, p. 185.—Ba ‘ is 
Ca aie. uer v, Davis, 111 


Cal.App. A motorist making left 
turn is not required to know that the 
turning movement can be made with 
safety, but all that is required is that 
he take the precautions which a rea- 
sonably prudent person would take un- 
der the circumstances reasonably ap- 
parent to him at the time. Vehicle 
Code, § 544, St.1935, p. 185.—Spear v. 
Leuenberger, 112 P.2d 43. 

Conn. In action for injuries result- 
ing from eollision of trailer attached 
to plaintiff's automobile with a tele- 
phone pole when plaintiff swerved to 
right to avoid striking defendant’s au- 
tomobile, an inference from fact that 
all windows of defendant’s automobile 
were closed was not sufficient to sus- 
tain finding that defendant was negli- 
gent in failing to give signal of her 
intention to turn as required by stat- 
ute, since a signal by horn or other 
mechanical device would satisfy the 
requirements of the statute. Gen.St. 
Supp.1935, § 637¢—Seney y. Trow- 
bridge, 16 A.2d 573, 127 Conn. 284, 

La.App. A left turn should not be 
undertaken with a motor vehicle ex- 
cept under favorable conditions. Aet 
No. 286 of 1938, § 8, rule 10.—Duke vy. 
Adkins, 2 So:2d 526. 

Me. A driver, while backing a closed 
automobile, is bound to exercise great 
vigilance to comply with rule of rea- 
soupie care.—Wood v. Balzano, 15 A. 


N.C. The failure of one driving an 
automobile upon a public highway to 
give specific signals before stopping 
or turning thereon as required by stat- 
ute is negligence, and when proximate 
cause of injury, damages may be re- 
covered therefor by the one injured. 
Code 1939, § 2621(301).—Bechtler v. 
Bracken, 11 $.H.2d 721, 218 N.C. 515. 

Wash. The statute requiring giving 
of arm signals for a ‘‘reasonable length 
of time’ by motorist intending to 
change his direction or stop, which pro- 
vides that a reasonable length of time 
shall be that time required to traverse 
a distance in feet equal to five times the 
maximum speed in miles per hour al- 
lowed by law during the approach to 
the point of turning or stopping, re- 
quires the giving of a signal for a 
specified period of time, not distance. 
Rem.Reyv.Stat. § 6360—85.—Cronin vy. 
Shell Oil Co., 112 P.2d 824. 


§ 650 
See Nykiforuk and Babiuk y. McTa- 
vish [1941] 3 Dom.L.R. 332. 
§ 652 
C.C.A.Ind. Each of motorists ap- 
proaching place of danger in street 
from opposite directions was bound to 
exercise caution commensurate with the 


¥ 


obvious existing dangerous con 
—Vearn v. Crane, 114 F.2d §96. _ 

Cal.App. A motorist driving along a 
public highway was bound to antici- 
pate that he might meet other automo- 
biles at any point thereon, and, in or- 
der to avoid charge of negligence, he 
was bound to use ordinary care and 
keep an ordinary careful outlook for 
such automobiles, and to keep his ma- 
chine under such control as would en- 
able him to avoid a collision.—Wright 
v. Ponitz, 112° P.2d 25. 

Cal.App. Where deceased was seated 
on left side of trailer with legs hang- 
ing over edge thereof and sustained 
fatal injuries when struck by meeting 
truck, question whether defendants’ 
truck and the vehicle on which de- 
ceased was riding came in actual con- 
tact was immaterial on question of lia- 
bility for deceased’s death.—Houze, 
State Compensation Ins. Fund, Inter- 
vener v. Kovacevich, 113 P.2d 255. 

Fla. The eight-foot width of bus 


‘and eighteen-foot width of paved high- 


way made it bus driver’s duty to exer- 
cise care commensurate with the dan- 
gers in meeting and passing approach- 
ing motor vehicles on the highway, 
particularly on roads with guard rail- 
ing and bridge approaches.—Barnes v. 
Liebig, 1 So.2d 247. 

Kan. To render motorist liable for 
collision with approaching automobile, 
it was not necessary that his entire 
automobile should be on left side of 
highway, but he would be liable howey- 
er small a part of his automobile was 
on left side if its being on left side was 
the proximate cause of the collision.— 
Dunean y. Branson, 110 P.2d 789, 153 
Kan. 344. 

La.App. Where trailer and truck 
which, with permission from the High- 
way Commission under authority of 
statute, was 12 inches over width on 
both sides, were loaded and equipped 
with red cloth on four corners of truck, 
one in center, and one on a projecting 
iron, in accordance with instruction of 
highway patrolman, and driver com- 
plied fully with patrolman’s directions, 
there was no negligence in the man- 
ner in which the truck was loaded and 
equipped which would render owner 
of truck and its insurance earrier lia- 
ble for personal injuries and property 
damage sustained by a motorist whose 
truck was allegedly forced off highway. 
Act No. 21 of 1932, § 4.—Thibodaux 
v. Pittman Bros. Const. Co., 199 So. 


Mich. In action for damages sus- 
tained when plaintiff’s automobile col- 
lided with defendant’s tractor and trail- 
er approaching from opposite direction, 
judgment for plaintiff was affirmed by 
a divided court.—Williams v. Mac Sim 
pee Paper Co., 295 N.W. 616, 296 Mich. 


N.H. There is no statutory provision 
which applies in terms to three-lane 
highways, but law of road remains 
applicable and a motorist who meets 
another traveling in opposite direction 
on three-lane highway is required to 
turn seasonably to right of center of 
traveled part of road so that each may 
pass the other without interference. 
Pub.Laws 1926, c. 90, § 1; ¢. 1038, § 16. 
—Wells vy. O’Keefe, 18 A.2d 836. 

Where motorist after passing truck 
continued down middle lane of high- 
way to place where he stopped near 
edge of left lane notwithstanding that 
he could have driven in right lane as 
result of which oncoming automobile 
collided with motorist, motorist was 
guilty of violation of law of the road 
and was liable for all injuries caused 
By the violation. Pub.Laws 1926, ¢, 
90, § 1; ¢. 103, § 16.—Wells v. O’ Keefe, 
18 A.2d 836. 

N.Y.App.Div. Recovery for injuries 
sustained by passengers in automobile 
colliding with defendant’s milk truck 
operated in opposite direction was de- 


nied.—Ramsay v. Buskirk Trucking 
Corporation, 24 N.Y.S.2d 664. 
Tex.Civ.App. The phrase “two ve- 


hicles which are passing each other iz 
opposite directions’, as used in statute 
concerning law of the road, is not te 
be so strictly construed as to apply 


dition. ie ‘ 


a 


} 


7 


t ther, a 
ed words m hicles in process of 
passing each ot 

and after their ac 
on highway. Pen.Code 1925, art. 801. 


¥ 


dismissed. f 


Wis. A superintendent of construc- 
tion under contractor building highway. 
who saw approaching truck 500 or 600 
feet away on newly laid concrete high- 
way which was closed to public travel, 
owed duty to driver and occupants of 

truck not to increase their danger or 
injure them by active negligence in op- 
eration of superintendent’s automobile, 
even if driver and occupants were tres- 

_ passers.—Petersen vy. Jansen, 295 N.W. 
30, 286 Wis. 292. " 

See Findlay v. Saskatchewan Motor 
Co. Ltd. [1940] Sanecre 760. ‘ 
Ariz. The statute requiring motor- 
ists to drive as closely as possible to 


_ the right-hand. edge of the highway is 


; 
mis 


“ 


* 


-\ 
> 


” middle of a paved highway about 64 


y 


not meant for the protection of vehi- 
cles coming in an opposite direction, 
but rather for vehicles passing in the 
same direction. 
Pinon -v, Alabam Freight Co., 112 P.2d 

Ariz. Where the highway depart- 
ment -had placed a white line inthe 


feet wide and subsequently tore. up 
about. 21 feet of one side of the high- 
way, the middle of the remaining 43 
_ feet. marked the : 
_ highway” on which motorists traveling 
‘in opposite directions were required by 
statute to remain. Code 1939, §§ 66- 
106, 66-107.—Dixon vy. Alabam Freight 
Co., 112 P.2a 584. ’ 

In’an action for a collision between 
the deceased’s westbound vehicle and 
an eastbound semi-trailer truck which 
was from 2 to 3 feet to the north of a 
white line which originally marked the 
middle of a highway about 64 feet 
wide, ‘where it appeared that the high- 
Way department had torn up about 21 
feet of the south side thereof, the truck 
-operators were not guilty of either 

statutory or common-law. negligence, 
and a directed verdict in their favor 
Was proper. Code 1939, §§ 66-106, 66- 
107.—Dixon y. Alabam Freight Co., 112 
P.2d 584. 

Mo. In action by plaintiff for prop- 
erty damage and counter action by de- 
fendant for personal injuries resulting 
from collision between motor vehicles 
in Illinois wherein each party claimed 
that the other was on the wrong side 
of the road, instructions that under I1- 
linois statute it was duty of defendant 
when meeting plaintiff’s truck to drive 
automobile on right hand side of high- 
way and give such truck one-half of 
‘the main traveled portion of roadway 
as nearly as possible and that if de- 
fendant failed to do so, he was negli- 
gent and that if such negligence di- 
rectly caused the collision and dam- 
age and that if plaintiff was in the 
exercise of ordinary eare, verdict for 
plaintiff was authorized, properly stat- 
ed the law and submitted question of 

roximate cause to jury. Smith-Hurd 

I).Stat. ¢@. 9544, § 152.—Cantwell v. 
Cremins, 149 S.W.2d 3438. \ 


S.D. While statute requiring that 
vehicle be driven on right half of high- 
way was not intended to interfere with 
right to make left turn across highway 
or render rigid rules for left turns at 
intersections applicable at other points 
on highway, driving on left side of 
highway for unnecessary and unreason- 
able distance is no less a violation of 
statutory rule because driver’s ultimate 
destination is on left of. highway. SDC 
44.0309.—Iverson v. Knorr, 298 N.W. 


28. 
: § 655 
Cal.App. A motorist driving along a 
public highway was bound to anticipate 
that he might nieet other automobiles 
at any point thereon, and, in order to 
avoid charge of negligence, he was 
bound to use ordinary care and keep 
an ordinary careful outlook for such 
automobiles, and to keep his machine 
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1p 


—Rhone v. Fox, 142 S.W.2d 542, error 


ther, immediately before 
actual juxtaposition | 


, 


Code 1939, § 66-106.— | 


“right. half of the. 


- MOTOR V 


nder such. control as would ‘enable 


tH) 


Ponitz, 112 P.2d 25 
Colo. The mere approach 
ear cannot be considered as creating 


situation imposing duty on operator of 
_ automobile, headed in opposite direction 


on other side of street, to slacken speed 
below legal limit in zone involved.— 
Fabling v. Jones, 114 P.2d 1100. 

Ill. App. An_ instruction that: no 
owner of an automobile is necessarily 
exempt from liability for collision on 
public highway by simply showing 
that at time of accident he did not 
run at a rate of speed exceeding limit 
allowed by law, but he is bound to 
anticipate that he may meet persons 
at any point in the public highway 
and must keep a proper lookout for 


them and keep the motor vehicle un-~ 


der such control as will enable him to 
avoid a collision with another person 
using the highway, cast upon the de- 
fendant a duty greater than that re- 
quired by law, and error was not 
cured or mitigated by other instruc- 
tions.—Herndobler y. Goodwin, 34 N. 
H.2d 8, 310 IllApp. 267. . 


La.App. Where one side of a grav- 
eled highway was slippery, in order to 
avoid imputation of negligence, ‘the 
greater was the duty of driver of truck 


proceeding along that side of highway 


to bring his truck under proper con- 
trol, and to be prudent in meeting an- 
other truck, even to the extent of com- 
ing to a complete’ stop 
in order to do so’ safely.—Berard vy. 
Bulliard, 199 So. 674. . Sia ; 

N.H. Where highway has been made 
slippery by soft wet snow, if ‘there 
was some probability of loss of control 


of automobile sufficiently ‘serious to'in- © 


duce persons acting in prudence not to 
take the chance of such loss, defendant 
whose automobile skidded on a straight 
stretch of highway into’\approaching 
automobile was at fault.—Wiggin vy. 
Kingston, 20 A.2d 625. 


§ 657 ‘ 
La.App. Under rule reQuiring driv- 


er of a slow-movine vyehicle to drive’ 


as closely as possible to right-hand 
edge or eurb of the highway, and in 
view of the nature of load of gravel on 
truck which, with permission of’ the 
Highway Commission, was 12. inches 
over width on both sides, it was the 
duty of the driver to keep as far to the 
right as was safe, which meant that 
the left wheels should have been’ kept 
from two to three feet from the cen- 
ter line. Act No. 21 of 1932, § 3, rule 
5; § 4.—Thibodaux v. Pittman Bros. 
Const, Co., 199 So. 159. : 


65: 
N.H. Where oncoming motorist was 
driving in a line of automobiles and 


keeping his place in line and was not 


encroaching to any great extent on 
middle lane and opposite lane of three- 
lane highway was free from traffic for 
considerable distance and oneoming 
motorist had no reason to believe that 
approaching motorist occupying middle 
lane with ample space to turn to right 
would turn suddenly: to left to bring 
his automobile to an abrupt stop close 
to boundary of middle lane, oncoming 
motorist was not bound to foresee ‘that 
motorist would act as he did und such 
motorist’s passengers could not recover 
for injuries sustained ‘in collision-on 
ground that oncoming motorist was 
negligent in failing to keep proper 
lookout.—Wells v. O'Keefe, 18 A.2d 836. 


§ 660 

C.C.A.Ind. Where detour sign in 
middle of street, interfered with abil- 
ity to see approaching traffic, motor- 
ists approaching sign from opposite di- 
rections were bound to recognize that 
sign created a place of danger.—Vearn 
v. Crane, 114 F.2d 896. 


§ 663 

Fla. The eight-foot width of .bus 
and eighteen-foot width of paved high- 
way made it bus driver’s duty to ex- 
ercise care commensurate with the dan- 
gers in meeting and passing approach- 
ing motor vehicles on the highway, 
particularly on roads with guard rail- 


m_ to avoid a collision.—Wright v. 


‘of street 


if necessary, 


t 7 Poe ye . ie a 
ing and bridge approaches.—Barnes v. 
Liebig, 1)S0.2d' 247.08 Be ag asad 
Us ; § 664 | A IER TR 
Iowa. The statute providing that no 
operator of vehicle shall drive off pave- 
ment or on shoulder of roadway in — 
overtaking or passing other vehicles 
on the right refers only to vehicles pro- 
ceeding in same direction. Code 1939, — 
§§ 5024.03 to 5024.08, 5024.06.—Ander- | 
son v. Kist, 294. N.W. 726. ire 
Tex.Civ.App. Where part‘of drag] 
which was attached to truck at a for-. 
bidden height caught on telephone wire — 
and as result of which wire broke pull- — 
ing down pole extension which fel 
toward following motorist who, toa 
being struck, swung to left collid 
with on-coming automobile which over- — 
turned iniuring on-coming motorist’ 
wife, actionable negligence. on. part 
truck operator and the following motor 
_ist was shown. Vernon’s Ann.P.C. a: 


827a, § 3(b).—English v. Murphy, 14 
S.W.2d 201. Die ORS ie ae f 
Sees - 8 66852 ah\dun! ae 
_ Fla. A motorist’s negligence in Re 
-proaching bus at excessive speed di 
not excuse bus driver froge neste Fem 
ed Pak 


orf 


due care, and, where negligence of m 
'torist is apparent, might require 
eare of bus driver to conserve safe 
passengers and: other.—Barnes v. 
big, 1 So0.2d 247. ees 


to see approaching traffic, motorists 
proaching sign from opposite 
_ tions were bound to recognize 
sign created a plare danger.— 


ing dangerous 
Crane, 114 F.2d 896. © af 


C.C.A.N.M. The driving of an a 
mobile from 40 to 45 miles an hour « 
an oil-top highway 18 feet wide, with 
shoulders each from 2, to 4 feet wide 
and with a white line down the center, — 
and with a slight double curve at poi 
of head-on collision, was not inconsist 
ent with safety and proper use of th 
Teh ee sete v. Bowlby, 114. F.2 


. > 3 -. nS 
Motorist who was traveling between 
or 45 miles per hour at night did n 3 
to exercise ordinary care in not s 
ing or stopping his automobile wh 
he saw an approaching truck which di 
not seek to keep a straight course, b 
which meandered and weaved, and he. ' 
lights of which were not dimmed, where 
motorist dimmed his lights and pulled_ 
to’ the right so as to give the truck — 
all of the room possible.—Cain v. Bowl- ~ 
by, 114 B.2d 519. A ae ae aE hater 
Cal.Super. A warning to traveler 
was required where it was necessary, 
in order to remove dirt spilled in filling’ Wea 
cement island in highway, to operate = 
street sweeper in northerly’ direction Wy 
on side of’ highway devoted to south- — 
bound _traffic.—Continental Ins, Co. of 
New York’ y. Pacific Greyhound Lines, — 
oi Wood See Wee rp i . C Aet air 
Where warning was. posted that — 
highway was under repair, and cloud ~ 
of dust raised by street sweeper with — 
which bus collided also warned bus — 
driver of presence of sweeper, which | 
Was sweeping up dirt spilled in filling 
cement island in highway, there was _ 
no contributory negligence in failing © 
to give warning which would preclude 
recovery for damage to sweeper.—Con- 
tinental Ins. Co. of New York v. Pa- 
cifie Greyhound Lines, 111 P.2d 37. — 
Iowa. Where it appeared that plain- 
tiff motorist traveling. practically in 
center of road ‘approached: brow of hill 
at 50 miles per hour, that defendant’s 
truck traveling 25 or 30 miles per hour 
was in center of road about 60 feet 
from crest of hill when plaintiff’s auto- 
mobile came over the crest, that neither | 
slackened speed, sounded horn, or ap- 
plied brakes, and that the vehicles 
side-swiped, plaintiff's conduct was a 
violation of statutes requiring driver 
approaching crest of hill to keep au- 


Stee 


§ 668 


tomobile under control and on right- 
hand side of roadway, requiring reduc- 
tion of speed to reasonable and proper 
rate when approaching steep descent 
and providing that no person shall 
drive vehicle at speed greater than will 
permit him to bring it to a stop with- 
in assured clear. distance ahead, and 
justified directed verdict for defendant 
on ground that such conduct con- 


tributed to plaintiff’s injury. Code 
1939, §§ 5023.01, 5023.04, 5031.03.— 
Riess y. Long, 294 N.W. 592 


N.J. In actions arising out of colli- 
sion between automobiles traveling in 
opposite directions on four-lane high- 
way, wherein disputed issue was as to 
which driver crossed center line of 
highway, the fact that plaintiff might 
have struck barrel on his side of high- 
way as contended by defendants would 
not. establish contributory negligence 
proximately causing the  collision.— 
Claypoole vy. Motor Finance Corpora- 
tion, 15 A.2d 794, 125 N.J.L. 440. 

S.D. While statute requiring that 
vehicle be driven on right half of high- 

sway was not intended to interfere with 
. right to make left turn across high- 

- way or render rigid rules for left turns 
- at intersections applicable at. other 
- points on highway, driving on left 
side of highway for unnecessary and 


"lation of statutory rule because driv- 
. er’s ultimate destination is on left of 
highway. SDC .44.0309.—Iverson | y. 
ee ee Knorr, 298. N.W. ..28. 2 
An automobile driver, angling for 
. distance of over 100 feet in turning 
across left half of 20-foot wide pave- 
ment, violated statute requiring that 
vehicle be driven on right half of high- 
way, though she signaled for left 
i turn, and was guilty. of ‘‘contributory 
q negligence’, barring recovery for in- 
’ juries sustained in resulting collision 
} with approaching automobile, as mat- 
ter of law. SDC 44.0309.—Iverson v. 
Knorr, 298 N.W. 28. 


¥. i ES § 670 
C.C.A.Ul]. A motorist whose lights 
were on and who gave proper hand 
signal to indicate her intention of 
making left turn into private drive- 
way and who saw following automobile 
so far away that she did not give it 
- another thought, was not required by 
~- Iilinois* statute forbidding stopping, 
‘ standing or parking on paved highway, 
~~ «to pull off highway to right while wait- 
ing for approaching truck to pass 
¢ ero mak ye left turn. Smith-Hurd 
S 


i> 


Stats. e. 9544, § 185.—Dromey v. Inter 
i eal otor Freight Service, 121 F.2d 
o : e 
.  ©.C.A.Tex. A driver of vehicle on 
highway is negligent when, abruptly 
and without sufficient warning he-stops 
or materially reduces his speed when 
‘another vehicle is close behind.—Dixie 
~ Motor Coach Corporation y. Lane, 116 

; F.2d 264. 
F Ala. One must not drive on _ the 
highway a motor vehicle so construct- 
ed or loaded aS to obstruct a view of 
ae the highway to the rear. Code 1940, 
Ra igew § 37.—Holman y. Brady, 8 So. 


Ariz. The statute requiring motor- 
ists to drive as closely as possible to 
the right-hand edge of the highway is 

£7 not meant for the protection of vehicles 
coming in an opposite, direction, but 
rather for vehicles passing in the same 

_ direction. Code 1939, § 66-106.—Dixon 
‘yv..Alabam Freight Co., 112 P.2d 584. 


Cal.App. A+ motorist is not required 
to maintain a constant observation to 
the rear prior to making a U turn; 
however, in turning of a vehicle, wheth- 
er it is to the left, to the right, or in 
making of a U turn, motorist is re- 
quired to exercise reasonable care in 
ascertaining that such movement will 
not cause contact with any other ve-* 
hicle or person. Vehicle Code, § 544, 


S$t.1935, p. 185.—Bauer v. Davis, 111 
P.2d 7165. 
Cal.App. In motorist’s action for 


personal injuries sustained in collision 
with an overtaken automobile which 
had started to make left turn into 
driveway, instruction that if defendant 
driver turned to left without knowing 


“stop, 


unreasonable distance is no less a vio-) 


_ = 2 dw t 
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MOTOR VEHICLES 
that movement could be made with 
reasonable safety, and then only after 
giving proper signal, jury should find 
such defendant was guilty of negli- 
gence was objectionable, sinee a _ per- 
son is not required to know that the 
turning movement can be made with 
safety. - Vehicle Code, § 544, St.1935, p. 
185.—Spear v. Leuenberger, 112 P.2d 
43 


Fla. <A truck driver has duty of an- 
ticipating approach from the rear of 
faster moving automobiles and has re- 
sponsibility of avoiding collision when 
so overtaken in so far as collision can 
be avoided by holding truck to right- 
hand side of the road.—Mpyrick v. Grif- 
fin, 200 So. 383. 

Kan. Where collision on highway 
required automobiles approaching to 
plaintiff whose automobile was 
struck in the rear by defendant’s au- 
tomobile was not guilty of violating 
statute prohibiting stopping on paved 
part of highway in stopping behind 
last automobile in line of automobiles 


_which had stopped instead of moving 


farther to the right or over on shoulder 
of. highway. Gen.St.Supp:1939, 8-570. 
—McCoy v. Fleming, 113 P.2d 1074, 
153 Kan. 780. 

La.App. A motorist must exercise 
highest. degree of care and caution in 
making left turn on highly-traveled 
public highway, especially where turn 
is for purpose of entering a blind or 
obscure exit for passage from high- 
way,. or where visibility to motorist’s 
rear; is. materially affected by rising 
dust.—Employers. Fire Ins. Co. v. 
Langley, 197 So. 178. : 


A truck driver, who could not see 
objects back of truck because of cloud 
of dust which enveloped truck when 
speed of truck was checked to make 
left.turn, had duty to following motor- 
ist not to understake the turn until 
driver knew positively that turn could 
be safely made.—Employers Fire Ins. 
Co. v. Langley, 197 So. 178. 


La.App. The provision in highway 
regulatory aot dealing with the stop- 
ping and parking of motor vehicles on 
highways does not require that motor- 
ist drive vehicle off pavement while 
slowing down preparatory to stopping, 
but. simply requires that vehicle be 
stopped off the pavement if physical 
conditions permit and not be left on 
highway unless a clear and unobstruct- 
ed width of not less than 15 feet on 
main traveled portion of road opposite 
vehicle be left for passage of other 
vehicles. Act No. 21 of 1932, § 3, rule 
15.—Kearns vy. Atkins, 2 So.2d 507. 

In action against owmer and driver 
of truck by guests in van for injuries 
sustained in collision. occurring when 
approaching ambulance collided with 
van while van was passing preceding 
truck which was slowing down pre- 
paratory to stopping, truck driver was 
not guilty of negligence which vas 
contributing cause of collision, not- 
withstanding that truck driver may 
have failed to signal his intention to 
stop or that truck never left pavement 
while truck was slowing down, where 
driver of van was attempting to pass 
truck to get ahead of truck and not 
because truck was slowing down. Act 
No. 21 of 1932, § 3, rule 15.—Kearns v. 
Atkins, 2 So.2d 507, 

Neb. An automobile driver’s rights 
on highway are subject to equal rights 
of other users thereof, and he is bound 
to pass from one side of highway to 
the other with proper regard to rights 
and safety of others overtaking him.— 
Bixby v.. Ayers, 298 N.W. 5338. 

Okl. The measure of duty of a mo- 
torist towards another motorist whom 
he attempts to pass from the rear nec- 
essarily depends on the condition of 
traffic. 69 Okl.St.Ann. § 583, rule 6.— 
Ironside v. Ironside, 108 P.2d 157. 

Tenn.App. The statute providing 
that when the hindmost of two vehicles 
traveling in same direction desires to 
pass the foremost, each driver shall 
give one-half of the road, the foremost 
by turning to the right and the hind- 
most by turning to the left is declara- 
tory of thé law of the road as has been 
recognized through a long period of 


Pian 


Bur- 


nett 147 S.W.2d 750. 
Tex.Civ.App. 
ing a “proper lookout” is ene that con- 


cerns vehicles in front of the motorist, 


not those approaching from _ behind, 
unless there appears some particular 
fact that calls motorist’s attention to 
the following automobile which im- 
poses some duty upon the motorist to 
maintain such a lookout, or unless the 
motorist slows down his vehicle and 
intends to stop, in which event it is 


his duty to keep proper lookout for 


following automobiles, and to give 
proper signal to apprize the driver 
of following automobile of ‘such in- 
tention. Pen.Cede 1925, art 801(A). 
—Le Sage v. Smith, 145° S.W..2d 308, 


error ‘dismissed, judgment correct. 
7 


‘ § 671 

C.C.A.Tex. The driver of vehicle fol- 
lowing another vehicle must exercise 
ordinary care to avoid a collision.— 
Dixie. Motor Coach Corporation y. Lane, 
116 F.2d 264. 

Ark. An automobile in front has the 
superior right to the use of the high- 
way for the purpose of leaving it on ei- 
ther side to enter intersecting roads, 
and the traveler behind must, in 
handling his automobile, do so in rec- 
ognition ‘of the superior right of the 
motorist in front.—Cohen v. Ramey, 
147 S.W.2d 338. ; 

The momentary stopping of an auto- 
mobile in order to extricate it from 
traffic before making a left turn across 
paved highway to enter graveled drive- 
way did not relieve driver of automo- 


bile following behind from taking no- 


tice of movement of preceding automo- 
bile and signals being given by driver 
thereof, nor from the duty to operate 
his automobile in recognition of the 
superior right of preceding automobile 
to use of highway for purpose of enter- 
ing intersecting road.—Cohen v. Ramey, 
147 S.W.2d 338. CAE 


Wash. A motorist following a driver. 


of another automobile is entitled to 
assume that. the driver in making a. 
left or U turn will govern his conduct 
by provisions 
turning to the left at any intersection 
to drive to the extreme left-hand side 
of that portion of the roadway lying to 
the right of the center of the public 
highway a reasonable distance before 
making left turn. Rem.Rey.Stat. §§ 
6360—84, 6360—85.—Peterson vy. May- 
ham, 116 P.2d 259. 


§ 673 

Wash. The statute making it un- 
lawful fora motorist on a_ publie 
highway to overtake and pass another 
vehicle proceeding in the same. direc- 
tion upon any curve when his view is 
obstructed within a distance of. 800 
feet was intended, and shouldbe. in- 
terpreted, to prohibit the overtaking 
and passing of other vehicles proceed- 
ing in the same direction not only 
while actually upon a ecurve but also 
while approaching any curve when. the 
view of the operator of the overtaking 
vehicle is obstructed within a  dis- 
tance of 800 feet. _Rem.Rey.Stat. § 
6360-79.—American Products Co. v. 
Villwock, 109) P.2d)). 590; 13.2, A, oes 


é § 674 
Langrock vy. Siersen 
oar 


See [1941] 33 
Dom.L.R. 
677 
Colo. The mere failure of driver of 
an overtaken vehicle to turn to the 
right does not justify operator 
overtaking vehicle in driving on into a 
eollision with the overtaken 
BOO oS Ne ee) an On See 
Morrow, 107 P.2d 246. 
Neb. Motorists passing vehicle from 
rear have right to presume that driv- 
er thereof will comply with law of 
road by giving way to right on audi- 
ble signal and that no greater cau- 
tion or skill will be required of them 
than would be necessary if such driver 
was on his own right side of road. 
Comp.St.Supp.1939, § 39-11,102.—Bixby 

v. Ayers, 298 N.W. 533. 
If vehicle driver sees fit to give way, 
so as to allow automobile in his rear 


196.— Vasquez v. 


The duty of maintain-— 


requiring a motorist. 


of: 


vehicle. 


it x 


“i reached position where he cannot stop 


- suddenly turns in front o 


294 Mich. 699, followed in Bankers & 


or change course without collision, 

rear vehicle 

by going to right, driver thereof is not 

responsible for ensuing collision.—Bix- 

by v. Ayers, 298 NAV. 533 
6 § 678 


Mich. For a vehicle approaching an- 
other from the rear to pass it at an 
intersection or on the right hand side, 


is negligence ag a+matter of law. 
Comp.Laws 1929, §§ 4706(a), 4707(c). 
—Rodgers v. Blandon, 294. N.W. 71 


Shippers Ins. Co. v. Blandon, 294 N.W. 
697, 295 Mich. 324. 


§ 680 : 
' Pa.Com.Pl, It cannot be said as a 


matter of law that the sounding of the 


plaintiff's horn only one time, it being 
heard by another motorist 100 feet 
away, was not sufficient notice or warn- 
ing.—Eckenrode y. Produce Trucking 
Co., 49 Dauph. 271. 


§ 682 ; 
Pa.Com.P]. Where the driver of a 
motor vehicle can see a slow moving 
vehicle travelling ahead of him in the 
same direction not close to the right 
curb, it is his duty to keep sufficiently 
to the left to avoid a collision, and if 
he fails to do so he is negligent.— 

Sabatelli y. Scull, 29 Del. 456, 


\ § 684 

N.H. Signal of police officer at in- 
tersection for defendant, who was driv- 
ing at a speed of 40 miles per hour 
after having passed another automobile 
at a speed of 50 to 60 miles per hour, 
to stop, was not a command for de- 
fendant to be oblivious to safety of 
and requirement 


others in stopping, 


~ that defendant obey the signal did not 


include authority to make an improper 
stop, and did not relieve defendant of 
liability to driver and_ occupants of 
the other automobile which was only 
50 to 60 feet in rear and which struck 
rear of defendant’s automobile when 
defendant came to sudden stop.—Weiss 
vy. Wasserman, are 861. ? 


5 

Mich. For a vehicle approaching an- 
other from the rear to pass it at an 
intersection or on the ay dry ae eeie, 
is negligence asa matter oO , 
Comp.Laws 1929, §§ 4706(a), 4707(c). 
—Rodgers v.- Blandon, 294 N.W..: 71, 
294 Mich. 699, followed in yest: & 
Shippers Ins, Co. v. Blandon, 294 N.W. 
697, 295 Mich. 324. : 

Wash. A motorist traveling on an 
arterial highway behind a bus which 
was’ following another automobile had 
a right to proceed in the direction in 
which he was traveling until such 
time as he was reasonably apprised of 
intention of preceding automobile driv- 
er to make a left turn within intersec- 
tion, and motorist in so proceeding had 
right to pass the bus which had 
stopped efore, entering intersection. 
Rem.Rev.Stat. §§ 6360—84, 6360—85.— 
Peterson v. Mag UATE 116 P.2d 259. 


§ 686 
N.C. A yiolation of cither of statutes 
relating to, duties of motorists in over- 
taking and passing as well as follow- 
ing vehicles proceeding in same direc- 


tion constitutes ‘negligence per se” 
and if injury proximately results 
therefrom, it is actionable. Pub.Laws 


1937, c. 407, §§ 112(c), 114(a).—Mur- 
ray v. Atlantic Coast Line R. Co., 11 
§.H.2d 326, 218 N.C. 392. 


{ 687 

C.C.A.lowa. If automobile collision 
oceurred as result of decedent’s driving 
off highway on which he was trayeling, 
into defendant’s automobile standing on 
an intersecting highway, then the col- 
lision was the decedent’s fault, and 
there could be no recovery from de- 
fendant, and decedent’s handling of his 
automobile before the collision would 
be immaterial, but if collision occurred 
because defendant made a left turn off 
intersecting highway in face of de- 


Pr ae 


a 


us e; o 

automobile Was a material inquiry un- 
der the court’s instructions and under 
“the law. 
IPA l) 082 ieee ; 

Colo. Where left half of roadway is 
clear and forward automobile is on the 
right half, driver of forward automo- 
bile is not required to turn further to 
the right upon hearing a passing sig- 
nal given by driver of overtaking auto- 
mobile. 73 A, ¢c. 16, § 196.—Vas- 
quez v. Morrow, 107 P.2d 246. 

Ind.App. The duty of motorist fol- 
lowing another automobile was to so 
operate her own automobile as to enable 
her in exercise of reasonable care: to 
avoid collision if the automobile in 
front should suddenly ‘stop.—Toenges Vv. 
Walter, 32 N.H.2d. 95. 

The general rule that -drivers on 
public highways or. streets must exer- 
cise ‘‘reasonable care’, such as a person 
of ordinary prudence would exercise in 
same or similar circumstances, governs 
rights of motorists proceeding in the 
same direction.—Toenges y. Walter, 32 
N.H.2d 95. ; 

_Kan. Independent of statute, plain- 
tiff whose automobile was struck in the 
rear by defendant’s automobile was not 
negligent in stopping behind the last 
automobile in a line of automobiles 
standing on highway instead of mov- 
ing farther to the right or over on 
shoulder of highway.—McCoy v,. Flem- 
ing, 113 P.2d 1074, 153. Kan. 780. 

La.App. Truck driver, who intended 
to turn to his left across highway in 
country in daytime onto driveway, was 
bound to see defendant’s truck ap- 
proaching fast from rear on left site 
of highway, and, if truck driver failed 
to look to rear before turning across 
highway, he was as guilty of contribu- 
tory negligenee barring recovery for 
damages to truck and resulting loss of 
its use as though he did look to! rear 
and saw defendant’s truck but did not 
heed it. Act No. 286 of 1938, § 3, 
rules 9(a), 10(a), 
Lumber Co. v. De Paula, 197 So. 806. 

It was duty of truck driver, who in- 
tended to turn to left across highway 
in country in daytime onto driveway, to 
remain on right side of highway in 
safety until defendant’s truck ap- 

roaching from rear had passed or un- 
il it was apparent that defendant’s 
truck would stop and that truck driver 
could safely turn across highway, and 
failure to do so was contributory neg- 
ligence barring recovery for damages to 
truck and _ resulting loss’ of its use. 
Act No. 286 of 1938, -$ 3, rules 9(a), 
10(a), 11(e).—Magazine Lumber Co. v. 
De Paula, 197 So. 806. 


La.App. Where motorist gave arm 
signal for left turn at a time when he 
saw defendant’s automobile approach- 
ing from the rear at high speed some 
600 feet away and started left turn 
when automobile wag 100 to 150 feet 
behind and on observing that move- 
ment could not be completed suddenly 
steered automobile to right as result 
of which defendant’s automobile col- 
lided with rear end of motorist’s auto- 
mobile, motorist was chargeable with 
realization that left turn could not be 
made with safety and in attempting it 
was, negligent and his negligence had 
causative connection with accident and 
he could not recover for injuries re- 
sulting from collision. Act No. 286 
of 1938, § 3, rule 10.—Duke v. Adkins, 
2 So.2d 526 

Mich. Where motorist, who was driy- 
ing with, lighted headlights approxi- 
mately 25 miles per hour on dry pave- 
ment when, it was growing dark, failed 
to see defendants’ trailer which was 
carrying a crane and _ proceeding in 
same direction at approximately five 
miles per hour before motorist ran in- 
to trailer, and there were no attendant 
circumstances which interfered with 
normal nighttime vision, motorist was 
contributorily negligent as a matter of 
law precluding recovery for damages 
allegedly received in collision. Comp. 
Laws Supp.1940, § 4697.—Schneck v. 
Genesee County Road Commission, 
295 N.W. 234, 295 Mich. 482, 


closely. approaching automo- 
then decedent’s handling of his 


—Peterson y. Sheridan, 115 F, 


11(e).—Magazine | 


Tenn, The operator of an _ 
bile in a long, slow-moving lin 
hicles must have his automobil 
such control and at such a distance 
from automobile ahead of him that. 
when a sudden stop is made he 
bring his automobile to a stands 
without striking the one immediately | 
in front of him.—Russell v. Furnitur 
ppeWal 151 S.W.2d 1066, 177Te 5 

Tenn.App. The statute providing | 
that when the hindmost of two vehicles ~~ 


traveling in same direction desires to 
pass the foremost, each driver shall give ° 
one-half of the road, the foremost by 
turning to the right and the hind- 
most by turning to the left is,declara- 
tory of the law of the road as has been 
recognized through a long period FOL 7% 
usage. Code 1932, § 2672.—Chattanooga 
Ice Delivery Co. v. George F. Burnett — 
Co, 147 Siwe2d 2750, wer oi as ae 
Under ordinary circumstances a driy- 
er attempting to pass another automo- ~— 
bile, moving in the same direction by La: 
turning to the right instead of to the — 
left would be guilty of negligence per 
se and would be barred from a recovery 
of damages proximately caused by such 
act. Code 1932, § 2672.—Chattanoo, 
Ice Delivery Co. v. George F. Burne 
Co., 147 S.W.2d 750. +p 
Where driver of a vehicle has 
dicated an intention to turn to his 
off the main highway and has earried 
out his indicated intention by vacating 
the right-hand half of the highway, thi 
driver of a motor vehicle to the rear 
is warranted in concluding that the ve- 
hicle in front will continue its indicated _ 
course, and it i incumbent t 
driver of vehicle in rear to stop un 
foremost vehicle has 


147, 


ett Cor 


Tex.Civ.App. Where undisputed e 
dence showed that motorist in viola- — 
tion of ordinance was operating au 
mobile within ten feet of the rear o 
another vehicle moving in the san 
direction approaching or passing ove 
intersecting street and that he was a 
mittedly too close to bus when he dis 


that he failed to keep lookout and. 
serve stop signals displayed by the bus. 
driver, motorist was guilty of negli- 
gence which contributed to the acei 
dent as a matter of law precluding 
covery for injuries.—Le Master y. 
Worth Transit Co., 142 S.W.2d 908, 
ror granted. AOVOE 

A motorist, driving an automobil 
closely behind a moving street b 
which was commonly known to n 
frequent stops at designated places an 
otherwise to take on passengers, h 
duty of keeping such lookout for 
own protection as surrounding con 
tions required of a reasonably prudent 
person and if he failed to do so, he wa: 
negligent and if his negligence contrib- 
uted to cause an accident in which he 
suffered injury, he could not recover 
Le Master vy. Fort Worth Transit Co. 
142 S.W.2d 908, error granted, 

Tex.Civ.App. The duty of maintain- 
ing a “proper lookout” is one that con- | 
cerns vehicles in front of the motorist, — 
not those approaching from behind, 
unless there appears some particular — 
fact that calls motorist’s attention ta 
the following automobile which im- | 
poses some duty upon the motorist ‘to 
maintain such a lookout, or unless the 
motorist slows down his vehicle and 
intends to stop, in which event it is 
his duty to keep proper lookout for | 
following automobiles, and to give © 
proper signal to apprize the driver of 
fullowing automobile of such intention. 
Pen.Code 1925, art. 801(A).—Le Sage 
v. Smith, 145 S.W.2d 308, error dis- 
missed, judgment correct. 

Where there was no allegation that 
driver and occupant of preceding auto- 
mobile were guilty of negligence in not 
keeping proper lookout for following 
automobiles, no finding that driver of 
following automobile gave audible sig- 
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section, 


- the 
statutory provisions 


--son.—Plaskett v. 


highway was under 
reasonable care by keeping a_ lookout 


by | 
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nal of intention to overtake and pass 
automobile in which occupant was rid- 
ing. and no evidence to support such 
finding if it had been made, driver 
of following automobile and his em- 
ployer to escape liability for injuries 
could not rely upon provision of stat- 
ute requiring operator of vehicle about 
to be overtaken and passed to give 
right of way in favor of overtaking 
vehicle on suitable signal being given. 
Pen.Code 1925, art. 801(A).—Le Sage 
v. Smith, 145 S.W.2d 308, error dis- 
missed, judgment correct. 

Wash. Generally, a motorist has 
right to follow another motorist at 
reasonable and safe distance; how- 
ever, he must govern his speed or 
keep back a reasonably safe distance 
so as to provide for contingency of au- 
tomobile in front suddenly stopping, 
maintaining a proper lookout for auto- 
mobile immediately preceding him, and 
so that he can stop without a collision, 
or can turn out sufficiently to pass 
the vehicle in front without going 
across the street in the way of traffic 
approaching from opposite direction.— 


Cronin v. Shell Oil Co., 112 P.2d 824. 
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: § 

"Iowa. In action for injuries sus- 
tained by bicyclist when struck by 
automobile making left turn at inter- 
motorist and bicyclist, in ex- 
ercising their judgment as to whether 
were within their rights fixed by 
governing their 
conduct, were entitled to have their 
actions measured by what jury might 
find an ordinary. cautious, and pru- 
dent person would do or would be jus- 
tified in doing under similar circum- 


stances.—Grisell vy. Johnson, 294 N. 
W. 618. ‘ 
La.App. In most intersectional col- 


lisions between automobiles, both par- 
ties are at fault—TFolse v. Flynn, 200 
~ So. 160. } 
Mich. Where view of intersection is 
obscured, it is duty of drivers in ap- 
_proaching intersection to use such care 


- under the circumstances as would be 


required by an ordinarily prudent per- 

] Van uren County 
Road Commission, 294 N.W. 95, 295 
‘Mich. 54. 


_ Mich. Motorists who approach an in- 
- tersection have duty to use care com- 


'. mensurate with the dangers reason- 
- ably to be. anticinated—Stephens v. 
ii? poopsoarskt, 294 N.W. 158, 295 Mich. 


(any § 689 
- See Baker v. Johnson [1940] 4 Dom. 


LR. 367 
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C.C.A.8.D. Defenuant motorist in 
driving his automobile upon. arterial 
duty to exercise 


yy) 


ahead, by driving at such speed and in 
such manner as to have his automobile 
under reasonable control so as to be 
able to stop at intersection when he 
saw, or by exercise of ordinary care 
could have seen, deceased in act of driv- 
ing into intersection and in a position 
of peril, and if defendant had used 
such care he could have stopped, or 


reduced his speed, or turned to right: 


and thus have avoided the accicent, 


' but failed to do so, plaintiff was en- 
titled to recover. SDC 44.0309, 44.0318, 
- 44,0321.—Nielsen y. Richman, 114 F.2d 


B43, 


Cal.App. The driver of an automo- 


' pile is bound to be vigilant and watch 


for vehicles that might cross his path, 
and a failure to perform such duty may 
constitute ‘‘negligence.’’-—Stup vy. Hig- 
gins, 106 P.2d 921. 

Cal.App. Driver of each of two auto- 
mobiles which collided at intersection 
had duty to look for approaching au- 
tomobiles before entering the intersec- 
tion.—Anderson v. Lang, 109 P.2d 981, 

Del.Super. Where motorist approach- 
ing intersection had unobstructed view 
of intersecting street for more than 100 
feet as he approached the intersection, 
but did not see decedent’s automobile 
being driven across the intersection un- 
til moment of collision, motorist was 
eee Neon Vv. Clark, 19° A.2d 
24, 
Ind. The statute requiring motorist 


ey 


\ 1 


approaching pedestrian, intersecting 
highway curve or corner where view 
is obstructed, to slow down and give 
signal, requires driver to regularly and 
continuously pay attention to the high- 
way. Burns’ Ann.St. § 47-513.—Pfist- 
erer v. Key, 33 N.H.2d 330. 

La.App. It is the duty of a motorist 
to approach intersection of streets on 
neither of which has traffic a right of 
way over the other carefully, keeping 
a lookout to his right and left, and to 
govern his movements from traffic con- 
ditions then and there prevailing.— 
Hatch v. Bayou Rapides Lumber Co., 
200 So. 41. 

La.App. A driver desiring to make 
left turn has responsibility for seeing 
that turn can be made in safety, and 
is required to aScertain before making 
such turn that there is no traffic ap- 
proaching from either direction which 
will be unduly or unnecessarily de- 
layed, and to yield right of way to 
such approaching traffic. Act No. 286 
of 1938, § 8, rule 9(a, b).—Grasser v. 
Cunningham, 200 So. 658. 

Mich. If traffic on an intersecting 
road can be seen approaching inter- 
section, driver of vehicle approaching 
intersection is charged with seeing 
what plainly can be -seen.—Plaskett' v. 
Van Buren County Road Commission, 
294 N.W. 95, 295 Mich. 54, : 

' Mich. Generally, where a view at an 
intersection is open, observation must 
be made and maintained by motorist 
entering the intersection.—Taylor v. 
ye esa 298 N.W. 521, 298 Mich. 
251 


Mich. Where motorist decided to 
make a “U turn” near the middle of the 
block in city, it was his duty first to 
make proper observation and \to as- 
certain if he could safely make such 
turn. Comp.Laws 1929, § 4711(a).— 
Suarez v. Katon, 299 N:W. 798, 299 
Mich. 38. 

N.D. A motorist, when. approaching 
an intersection, must look for automo- 
biles coming on his right-hand side, 
knowing that ordinarily those automo- 
biles have the right of way.—Bagg v. 
itee aa Power Co., 297 N.W..774, 70 


Pa. A motorist in approaching an 
intersection must carefully look for 
traffic on the cross street and approach 
with his automobile under complete 
control so that he can stop on shortest 
ee notice—Smith v. Pachter, 19 


Pa.Super. An automobile driver is 
bound to look for other traffic as he 
approaches street intersection and to 
continue to look as he enters intersec- 
tion.—Gaskill v. Melella, 18 A.2d 455. 


Pa.Super. The driver of automobile 
on nearing street intersection has duty 
to have his automobile under control 
and to observe whether vehicles are 
approaching on the intersecting street. 
—Hess v. Mumma, 19 A.2d 524, 144 
Pa.Super. 313. 


Duty is imposed upon motorist to 
look for cross traffic at an intersection 
so that he may take heed from what 
his senses warn him.—Hess v. Mumma, 
19 A.2d 524, 144 Pa.Super. 313. 

Pa.Com.Pl, The law is well-settled 
that the owner of a motor vehicle is 
under a duty to look for cross traftie 
as he enters an intersection and to con- 
tinue to look as he crosses the inter- 
section; but the rule must be inter- 
preted with regard to the circumstances 


of each case.—Prosock v. Light, 57 
Montg, 174. 
Tenn.App. A motorist approaching 


an intersection owes a greater duty to 
keep a diligent lookout than a motor- 
ist approaching a_ private driveway 
leading from a residence to the street. 
—Harris y. Miller, 144 S.W.2d 7. 
Wash. Disfavored driver, in per- 
forming duty of looking to right on 
approaching intersection, must look 
from a point at which he can. see and 
reasonably decide whether he can pro- 
ceed across the intersection with a fair 
margin of safety, and the maximum 
distance. from curb line at which re- 
quired observation may be made neces- 
sarily depends upon surrounding cir- 
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cumstances, Rem.Rev.Stat. 


( at 
360—88. 
- Wash. A motorist involved in.an in-  — 
tersectional collision will not be heard | 
to say that he looked and did not see 
that which was there to be seen.—Mc- 


“Lean v. Continental Baking Co., 114 


PiZd 159; 
§ 692 iit 

Conn. In action for injuries to pas- 
senger in aubomobile struck by defend- 
ant’s automobile at street intersection, 
burden was on plaintiff to prove that 
sign indicating presence of intersecting 
street ahead of defendant’s automo- 
bile, was legible to person of normal 
eyesight at distance of 100 feet there- 
from, and where plaintiff failed to es- 
tablish such fact, defendant was not 
guilty of negligence so far as violat- 
ing of statute was concerned in failing 
to reduce speed and sound _ timely 
warning as she approached such street. 
Gen.St.1930, § 1639(b).—Olson v. Mus- 
selman, 15 A.2d 879, 127 Conn. 228. 

Ky.’ Under statute requiring a mo- 
torist about to turn from a_ direct 
course to signal his intention continu- 
ously during the last 100 feet before 
turning if any other vehicle might be 
affected by the turn, defendant motorist 
whv testified that he signaled only 50 
feet before making left turn across 
highway in path of approaching auto- 
mobile was negligent, since a motorist 
who violates a statute relating to the 
operation of automobiles is negligent 
per se. Ky.St.Supp.1939, § 2739g-69p. 
—Rutherford v. Smith, 145 S.W.2d 533, 
284 Ky. 592. 


Pa.Super. The backing of ‘automo- 
bile into street intersection against 
general traffic wtihout warning is evi- 
dence of negligence.—Gaskill v. Melella, 
18 A.2d 455, 


§ 695 el 
Cal.App. When automobile driver, 
proceeding at 25 miles per hour, found | 
that he could not see to his left and 
ascertain whether any one was within 
unmarked crosswalk at street intersec- 
tion because of mist on windshield 
and headlights of approaching automo- 
biles, it was his duty to slacken speed 
and place his automobile under such 
control that he could stop within time 
and distance intervening between time 
when he was able to see crosswalk 
and his arrival thereat. Vehicle Code, - 
§ 560, St.1935, p. 188.—Fischer v. Keen, 
110 P.2d 693. 


Md. A pedestrian crossing street at 
crossing not controlled by traffic offi- 
cer had statutory right of way, and 
driver of approaching automobile was 
required to be continuously watchful 
for possible presence of persons on 
crossing, and to have speed so con- 
trolled that automobile could be readily 
stopped or diverted in time to avoid 
collision with pedestrians who might 
be exposed to such a danger. Code 


Supp.1935, ‘art. 56, § 209.—Sugar vy. 
‘Hafele, 17 A.2d 118. 
N.H. In action for injuries sustained 


in automobile collision, where motorist 
and his guests were not travelers on 
intersecting way, when collision oc- 
curred, they could not complain of on- 
coming motorist’s conduct in relation 
to alleged intersection across which on-. 
coming motorist allegedly failed to 
diminish speed.’ Pub.Laws 1926, ¢e. 103, 
§ 10—Wells v. O’Keefe, 18 A.2d 836. 
Ohio. A steadily burning red traffic 
light at a street intersection is a con- 
dition to be considered in determining 
whether motorist’s speed at or near 
the intersection is reasonable or prop- 
er within the meaning of the statute 
forbidding the operation of a motor 
vehicle on highways at a speed greater 
or less than is reasonable or proper, 
having due regard to the traffic, sur- 
face, and width of the road or highway 
and of any other conditions then exist- 
ing. Gen.Code, § 12603.—Wolfe v. Bas- 
kin, 28 N.H.2d 629, 187 Ohio St, 284. 
Pa. A motorist in approaching an 
intersection must carefully look for 
traffic on the cross street and approach 
with his automobile under complete 
control so that he can stop on shortest 
porte notice.—Smith y. Pachter, 19 


ng s int tion has duty 
his automobile under control. 
erve whether vehicles are ap- 
) on the intersecting street.— 

‘Hess v. Mumma, 19 A.2d 524, 144 Pa, 
Super. 313. 

Wis. 
automobile when he was in the middle 
of intersection after having entered by 
such a margin, and under such condi- 
tions that he was not negligent in re- 
spect to yielding right of way and rate 
of speed to a truck, did not authorize 
inference of negligence on the part of 
motorist to be drawn.—Ledvina_ v. 
Ebert, 296 N.W. 110, 237 Wis. 358. 
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C.C.A.S.D. Defendant motorist in 
driving his automobile upon arterial 
_ highway was under duty to. exercise 
‘reasonable care by keeping a lookout 
. ahead, by driving at such speed and 
in such manner as to have his automo- 
bile under reasonable control so as to 
_ be able to stop at intersection when 
he saw, or by exercise of ordinary care 
_ could have seen, deceased in act of 
| diving into intersection and in a posi- 
tion of peril, and if defendant had used 
such care he could have stopped, or 
reduced his speed, or turned to right 
and thus have avoided the accident, but 
failed to do so, plaintiff was entitled 
to recover. SDC 44.0309, 44.0318, 44.- 
BF aaa eines, vy. Richman, 114 F.2d 

Conn. In action for injuries to pas- 
senger in automobile struck by de- 
fendant’s automobile at street intersec- 
tion, burden was on plaintiff to prove 
that sign, indicating presence of in- 
tersecting street ahead of defendant’s 
automobile, was legible to person of 
normal eyesight at distance of 100 feet 
therefrom, and where plaintiff failed to 
establish such fact, defendant was not 
' guilty of negligence so far as violating 
of statute was concerned in failing to 
ree sured and sound timely warn- 
ing she approached such street. 
Gen. St 1930, § 1629(b).—Olson v. Mus- 
selman, 15 A.2d 879, 127 Conn, 228. 

La.App. A motorist on public high- 
way in open country had the right to 
travel at 50 miles per hour and to rely 
on the duty of care, which the law im- 
posed on driver of an automobile com- 
ing out of private driveway, to be on 
the lookout for automobiles coming 
from either direction before entering 
highway.—General Exchange Ins. Cor- 
poration v. Kelly, 198 So. 376. 

Me, The approach to an intersection 
-must always be attended with use of 
_reasonable watchfulness and caution so 
as to have approaching vehicle under 
eontrol, and, where a collision is indi- 
cated. the motorist who can do so by 
exercise of ordinary care should avoid 
doing injury although it necessitates 
Etats the right of way. Rev.St.1930, 

29, § 7.—Gold v. Portland Lumber 
Gorperation. 16 A.2d 111. 

N.C. A_ motorist approaching rail- 
road grade crossing which was being 
repaired had duty to exercise ordinary 
care in operation of the automobile to 
have it under control and to keep a 
reasonably careful lookout and to ob- 
serve the law of the road so as to avoid 
eollision with workman, Pub.Laws 
1937, ce. 407, §§ 112(c), 114(a).—Murray 
yv. Atlantic Coast Line R. Co., 11 S.H.2d 
326, 218 N.C. 392. 

Ohio App. Requested special charge 
that if headlights on defendant’s auto- 
mobile did not enable driver to see 
pedestrian until he was within three to 
six feet of striking distance, then since 
driver was bound to anticipate presence 
of pedestrian on crossing, his failure to 
drive at such a speed as would enable 
him to stop when he did see pedes- 
trian was negligence per se, was prop- 
erly refused as enjoining a stricter ob- 
ligation upon defendant’s driver than 
the law demands,—Weaver v. Liberty 
Cabs, 33 N.H.2d 853. 

Pa. An automobile driver is charged 
with knowledge that pedestrian is more 
likely to cross street at intersection 
than in middle of block, and hence 
must have automobile under such con- 
trol as to meet properly situation like- 
ly to arise at intersection, but is not 


anton bile A arged tit knowledge that pedes- 


Fact that motorist speeded up — 


‘right of way at intersection, 


trian 


is likely to cross street near 
middle of block,.—Zalee v. 


Heckel, 16 


‘A.2d 382, 340 Pa. 116. 


697 , 
In action for injuries gus- 
tained in an automobile collision at 
intersection, which both automobiles 
reached at about the same time, failure 
of motorist, approaching intersection 
from plaintiff’s left, to reduce his speed 
when his view to the right was ob- 
structed by a hedge, his failure to see 
id hae automobile approaching from 
is- right in time to avoid striking it 
on left side, and his failure to have his 
automobile under control so as to yield 
right of way to motorist approaching 
from his right, held to constitute neg- 
ligence which was the ‘proximate 
cause” of collision—Van Dyke v. 


La.App. 


~Waguespack, 198 So. 425. 
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Mich. A stop sign is a direction, not 
merely a caution, to automobile driv- 
ers entering through street to stop.— 
Rife v. Colestock, 297 N.W. 238, 297 
Mich. 194. 

N.Y.App.Div. A thru-stop-traffic 
sign, erected and maintained. under 
state’s authority, on right of automo- 
bile driver as he approaches intersec- 
tion with through highway, requires 
him to stop when there is traffic on 
such highway at or near intersection. 
—Armstrong v. Feige f 25 N-Y.S.2d 984. 
261 App.Div. 1017. 

Wis. A driver entering upon an ar- 
terial highway has a duty to stop and 
observe traffic on that highway when 
he is at a point where an efficient and 
unobstructed observation may be had, 
St.1939, §§ 85.18(8, 9), 85.69.—Cran- 
ston v. Railway Express Agency, 297 
N.W. 418, 237 Wis. 479. 


§ 701 

Cal.App. A motorist is not negligent 
because he relies upon presumption 
that another will use reasonable care, 
and such rule applies to vehicles ap- 
proaching each other on intersecting 
streets. Vehicle Code, § 550, St.1935, 
7 186.—Bramble v. McEwan, 104 P.2d 

054, 

A motorist having a right of way at 
an intersection and exercising ordinary 
care can assume that another motorist 
will.also use ordinary care to avoid an 
accident and yield the right of way. 
Vehicle Code, § 550, St.19385, p. 186.— 
Bramble v. McEwan, 104 P.2d 1054. 

Although fact that motorist has right 
of way does not absolutely relieve him 
of duty to use care, in absence of un- 
usual circumstances, question as to 
whether motorist who has right of way 
is negligent presents an issue: of fact 
and not one of law. Vehicle Code, § 
550, St.1935, p. 186.—Bramble v. Mc- 
Bwan, 104 P.2d 1054. 

Cal.App. A motorist colliding with 
truck at intersection was not called 

upon, in exercise of ordinary care, to 
anticipate that truck driver would vio- 
late the law by failing to maintain 
Jookout, by driving on wrong side of 
road and by failing to yield right of 
way.—Johnson _ v. Southwestern’ En- 
gineering Co., 107 P.2d 417. 

CalL.App. A truck driver not exercis- 
ing due care as he approached _inter- 
section was not entitled to assume that 
driver of automobile would exercise 
due care in approaching intersection 
and would stop at boulevard stop sign. 
—Doyle v. Loyd, 114 P.2d 398. 

Conn. If jury found that» automo- 
bile approaching from the right had 
driver of 
such automobile was entitled to as- 
sume that any automobile approaching 
from his left would yield right of way 
until as a reasonable man such driver 
was charged with knowledge to the 
contrary, so that whether driver ap- 
proaching from the right should have 
seen automobile; coming out of a dark 
street to his left without headlights 
showing, in time to have avoided colli- 
sion was a question of fact for jury. 
Gen.St.Supp.1935, § 636¢c—Garofano y. 
Dworkin, 19 A.2d 421, 127 Conn. 648. 

Ky. Where defendant motorist testi- 
fied that when he started to make left 
turn across highway plaintiffs’ ap- 
proaching automobile was about 300 


yards away, defendant had a right ito: °¥ 
assume that driver'of that automobile | 
was not driving at a speed greater 
than was reasonable and proper and 
that he would pass out of the intersec- 
tion before the other automobile 
reached it if his estimate was correct.— — 
Rutherford y. Smith, 145 S.W.2d 533, 
284 Ky. 592. ‘ 

La.App. Proof of prior entry of in- 
tersection by driver of automobile on 
disfavored street would not permit re- 
covery ‘for injuries sustained as re- 
sult of collision against driver of auto- 
mobile on favored street, where such 
entry was preceded by a violation of 
law with reference to stop sign on 
favored street, particularly where fa- | 
vored driver arrived at intersection at — 
almost same time and because of his 
application of brakes, disfavored driver 
pierre him into veraeeterire 

. Alexander, 2 So.2d 

‘La.App. Where mata stopped ‘at i 
intersection and observed no traffic — 
coming from the right for a distance # 2 
of 134 feet, motorist had a right to — 
assume that, if there was traffic ‘be-i, 
yond that distance coming toward the - " 
intersection, the legal limitation on 
speed would be observed by it.— 
Stuckey vy. Hayden, 3 So.2d 4 

Md. A motorist upon favored "ponies 
vard has right to assume that those — 
entering thereon will obey statute re- 
quiring vehicles to stop at boulevard — 
in obedience to stop signs. Code 1939, — 
Te aioe Si 235.—Madge v. Fabrizio, 20 


Mich. A truck driver driving trate i 
on his own right side of road had right — 
to believe that on- coming motorist 
would not carelessly drive automobile _ 
in front of him in making a left turn. 
—Routt v. Berridge, 293 N.W. 900, 294 
Mich, 666. 


Mo.App. Truck driver apaxpachiaeee 3h 
intersection in city could assume that — 
plaintiff approaching intersection fro 
truck driver’s right would stop auto- 
mobile in obedience to stop sign, and 
could rely upon the stop sign to give 
him the right of way over plaintiff. 
Hanks y. Anderson-Parks, Ine. 14 
S.W.2d 314. 


N.Y. Even though motorist was au- 
thorized to proceed across intersection 
in face of green light, if motorist ob-— 
served second motorist in intersection 
or so near as to render it likely that | 
collision would oceur unless motorist 
reduced his speed or stopped his auto 
mobile, or if circumstances and condi-- 
tions were such that, in exercise OL ct 
ordinary . prudence, motorist ‘ought to 
have made such an observation, motor- — 
ist was not authorized to proceed — 
blindly and wantonly without refer- — 
ence to second motorist’s automobile 
but was bound to use such care to 
avoid collision as an ordinarily prudent | 
man would have used under the cir 
cumstances.—Shea-v. Judson, 28 N.H.2d 
885, 283 N.Y. 393, reversing 17 N.Y.S. 
2d 487, 258 App.Div. 999; 

N.C. The right of holder of right 
of way to rely on assumption that a 
driver approaching the intersection on x 
a servient road will observe the stop © 
sign is forfeited when holder of right 
of way approaches intersection and 
attempts to traverse it at an unlawful 
or excessive speed.—Swinson vy. Nance, 
15 S8.H.2d 284, 229 N.C. 772. 

The holder of right of way, even on 
an arterial highway, and even when 
traveling at a speed within the law, 
may be required to surrender his 
right of way in the exercise of due 
care to avoid the consequerices of an- 
other’s negligence.—Swinson vy. Nance, 
15 S.H.2d 284, 219 N.C. 772, 

Ohio App. The failure of plaintiff in- 
volved in intersectional automobile col- 
lision to yield right of way to de- 
fendant did not entitle defendant to a 
verdict in his favor, regardless of his 
conduct in crossing intersection, pro- 
vided he approached in a lawful man- 
ner, but his conduct while crossing 
might be a basis for a verdict against 
him notwithstanding his approach was 
in a lawful manner, and a refused spe- 
cial charge which excluded that con- 
tingency was defective as a statement 
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of the law.—Williams v. Judd, 34 N.E. 
AO. ; 

S.D. The statute requiring motorist 
entering through highway from _ inter- 
secting highway to come to full stop 
before entering upon through highway 
recognizes a superior right in driver on 
through highway, but driver on such 
highway is not relieved from duty of 
exercising due care not to injure others 
approaching on intersecting highways. 
SDC 44.0321.—McKiver v. Theo. Hamm 
Brewing Co., 297 N.W. 445. ~° 

Wis. Motorist, who had right of way 
at highway intersection and was not 
negligent in respect to speed at which 
he entered the intersection, was en- 
titled to assume that driver of truck 
which was entering the intersection 
would respect that right of way and 
would not be negligent in management 
and control of truck or in driving at 
an excessive speed in entering or at- 
tempting to cross the intersection, un- 
til such time as it should have become 
apparent to motorist in exercise of 
ordinary care that driver of truck 
would probably fail to yield right of 
way.—Ledvina vy. Ebert, 296 N.W. 110. 
237 Wis. 358. 
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D.C.Wash. Where defendant, while 
‘driving east on street, entered arterial 
highway at intersection where signal 
light required traffic from all directions 
except the south to stop, defendant was 
bound to stop and yield right of way to 
automobile proceeding north on high- 
way, and failure to do so “was negli- 
gence. Rem.Rey.Stat.Wash. §§ 6360— 
eee 6360—90.—U. S. v. Holt, 34 F.Supp. 
560. 


Cal.App. In action involving inter- 
sectional automobile collision, the pri- 
mary issues of defendant’s negligence 
and plaintiff’s contributory negligence 
must rest upon acts of the parties at 
the particular moment the accident oc- 
eurred, irrespective of provisions of 
right of way statute. Vehicle Code, § 
550(b), St.1935, p. 186.—Labarthe v. 
McRae, 104 P.2d 75, 39 Cal.App.2d 565, 
Colo. In Denver Traffic Code provid- 
ing that one “driving to the left of the 
center of the street and reckless driv- 
ing” shall have no right of way, ‘‘and’’ 
should be read ‘or’ so that driver loses 
right of way if he either drives to left 
of center or drives recklessly.—Bauser- 
man vy. White, 114 P.2d 557. 

Conn. The underlying purpose of 
statutes concerning right of way at 
intersection is to prevent vehicles com- 
ing into collision, since they are essen- 
tially regulations of traffic. Gen.St.Supp. 
1935, § 636ec—McNaught y. Smith, 17 
A.2d 771, 127 Conn. 450. 

If meaning of statutes concerning 


right of way at intersection is not def- 


initely settled by the language used, 
they are to be interpreted in the light 
of their application to traffic moving 
over the highway. Gen.St.Supp.1935, 
§ 6386c.—McNaught v. Smith, 17 A.2d 
771, 127 Conn. 450. : 

In determining whether two _ vehi- 
eles are “arriving at an intersection at 
approximately the same time’ within 
statute giving the right of way to au- 
tomobile approaching the intersection 
from right only when both automo- 
biles are arriving at an intersection at 
approximately the same time, the test 
is whether a man of ordinary prudence, 
being placed in thé situation of the 
driver approaching the _ intersection 
upon the left of the other, would rea- 
sonably believe, in the exercise of due 
eare, that if the two automobiles con- 
tinued to run at the rate of speed at 
which they were running, their con- 
tinuance upon their course would in- 
volve the risk of a collision. Gen.St. 
Supp.1935, § 636c—McNaught y. Smith, 
17 A.2d 771, 127 Conn. 450. 

Conn. In determining whether two 
vehicles were ‘arriving at an intersec- 
tion at approximately the same time” 
within statute giving the right of way 
to automobile approaching intersection 
from right only under such circum- 
stances, the test is whether a man of 
ordinary prudence, being placed in the 
situation of the driver approaching the 
intersection upon the left, would rea- 
sonably believe in the exercise of due 
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eare that, if the two automobiles con- 
tinued to run at the rate of speed at 
which they were running, their contin- 
uance upon their courses would involve 
the risk of a collision. Gen.St.Supp. 
1935, § 636c.—Garofano v. Dworkin, 19 
A.2d 421, 127 Conn. 648. ; 

Il.App. In action for death of driv- 
er of automobile, making left turn 
from side street into opposite lane of 
paved highway. when struck by defend- 
ant’s automobile approaching, on such 
highway from left, instruction that 
driver of automobile on state highway 
eannot take right of way over automo- 
bile approaching highway from right 
on intersecting street with due care, 
coming to full stop at stop sign, and 
entering intersection with due care, was 
erroneous as argumentative and mis- 
leading in not correctly stating law.— 
Wallace-v. Parnell, 28 N.H.2d 569, 306 
Tll.App. 310. 

Ill.App. <A vehicle approaching high- 
way intersection from right of vehicle 
approaching it on intersecting high- 
way has right of way only when two 
vehicles are approaching intersection at 
approximstely same time.—Partridge 
v. Enterprise Transfer Co., 30 N.H.2d 
947, 307 Ill.App. 386. 

Ill.App. Where state highway had 
been given preference as provided by 
statute providing that preference may 
be given to traffic on state highways 
by erecting appropriate stop signs or 
lights, that statute governed in action 
for injuries sustained in automobile 
accident on the state highway because 
of defendant’s alleged failure to stop 
at stop sign, rather than a preceding 
statute providing that except as pro- 
vided in subsequent statutes, motor 
vehicles traveling on public highways 
shall give the right of way to vehicles 
approaching along intersecting high- 
ways from the left, and shall have the 
right of way over thosé automobiles 
approaching from the left. Smith- 
Hurd Stats. ec. 9514, §§ 165, 167.—Hill 
Oe a 32 N.H.2d 933, 309. IllApp. 


oO . 

The statute providing that, except as 
thereafter provided, motor vehicles 
traveling on public: highways shall 
give the right of way to vehicles ap- 
proaching along intersecting highways 
from the right and shall have the right 
of way over those approaching from 
the left, does not authorize the asser- 
tion of the right of way regardless of 
circumstances, distance, or speed. 
Smith-Hurd Stats. ec. 95%, § 165.—Hill 
pie eage 32 N.B.2d 933, 309, Il.App. 
o . 

Ill.App. The statute giving a vehicle 
approaching from the right, at an <in- 
tersection, the right of way, does not 
confer such right, regardless of dis- 
tance approaching automobiles may be 
from intersection, but rather first ve- 
hicle to reach crossing in exercise of 
ordinary care, should have right of 
way, and others should approach with 
sufficient care to avoid danger of col- 
lision. Smith-Hurd Stats. ec. 95%, § 
165.—Edwards y. Hill-Thomas Lime & 
ee tos Co., 32 N.H.2d 945, 309 Ill.App. 


Ill.App. A motorist observing auto- 
mobile approaching intersection from 
the right should have known that such 
automobile had the right of way and 
that it was his duty to yield right of 
way to that automobile. Smith-Hurd 
Stats. ec. 95144, § 165.—J. A. Lavery Mo- 
tor Co. v. Weil, 35 N.E.2d 390, 311 Ill. 
App. 241. 

Ind.App. 
motorist was driving on preferential 
highway did not relieve him of duty 
to exercise reasonable care were prop- 
er statements of the law.—Lindley vy. 
Skidmore, 33 N.H.2d 797. 

Ind.App. Where motorist who had 
stopped at intersection as required by 
stop sign saw automobile approaching 
on stop street several hundred feet 
away, he had right to enter the inter- 
section unless other automobile was 
approaching so closely as to constitute 
an immediate hazard, and occupants of 
other automobile were required to yield 
the right of way.—Jones v. Kasper, 33 
N.B.2d 816. 


One approaching intersection with 
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stop street was not required to wait 
until all vehicles in sight had passed, 
since motorists ‘on stop street had no — 
absolute right of way.—Jones v. Kas- _ 


per, 33 N.BH.2d 816. as Ages 

Jowa. Under statutory provision with 
respect to right of way of vehicles at 
intersections, a truck first entering 
street intersection in residential dis- 
trict of town had right of way over 


automobile approaching intersection 
from truck Qriver’s right. Code 1939, 
§ 5026-01.—Rhinehart v. Shambaugh, 


298 N.W. 876, 230 Iowa .788. 


La.App. Under state highway regu- 
latory act, where neither of two inter- 
secting streets or highways is given 
the right of way over the other, a ve- 
hicle approaching the intersection from 
the right has the right of way over 
a vehicle approaching intersection from. 
the left. Act No. 286 of 1938, § 3, rule 
are ins. Dyke vy. Waguespack, 198 So.- 

In action for injuries sustained in 
an automobile collision at an intersec- 
tion which both automobiles reached 


at about the same time, that plaintiff, — 


when she saw defendant’s automobile 
approaching intersection from her left, 
had a right to assume that defendant 
would yield her the right of way, as 
required by state highway regulatory 
act, sustained finding as to plaintiff's 
freedom from contributory negligence 
and defendant’s negligence. Act No.. 
286 of 1938, § 3, rule 11.—Van Dyke vy. 
Waguespack, 198 So. 425. 

La.App. Where two vehicles ap- 
proach an intersection of stréets on 
neither of which, by local regulation, 
has traffic a right of way over the 
other, the vehicle entering intersection 
first enjoys a superior right over traf- 
fic approaching on the other street, but 
such rule does not imply that a mo- 


torist in such circumstances may heed- . 


lessly and carelessly enter such inter- 
section without due regard for the 
rights of others. Act No. 286 of 1938, 
§ 3, rule 11(a).—Hatch v. Bayou Rap-— 
ides Lumber Co., 200 So. 41. 

Where it did not appear that driver 
of truck with which plaintiff truck 
driver collided was driving at an illegal 
or excessive speed, the right of prefer- 
ence to enter intersection first was not 
forfeited by driver of truck with which 
plaintiff collided. Act No. 286 of 1938, 
§ 3, rule 11(a).—Hatch v. Bayou Rap- 
ides Lumber Co., 200 So. 41. 


La.App. Where motorist stopped at 
intersection and scanned the street. to 
his right for traffic and, seeing none, 
proceeded to, cross the street, motorist 
had right to cautiously proceed for- 
ward, and as he did so he legally pre- 
empted the intersection so effectively 
that traffic from all directions was in 
duty bound to respect his superior 
right thereto.—Stuckey v. Hayden, 3 
So.2d 443. M 

The right of way which motorist on 
through street had did not accord him 
correlative right to ignore the rights 
of others nor vest him with the priy- 
jlege of violating a law designed for 
his own protection as well as that of 
YR eaIbY oie v. Hayden, 3 So.2d 


_ La.App. The stopping before enter- 
ing a right-of-way street but discharges 
half the duty imposed upon a motorist, 
and such action must be followed by 
eareful observance of traffic conditions 
on right-of-way street and no entry 
thereon made unless conditions clearly 
warrant it, and for motorist to fail to 
see what may be seen in such circum- 
stances on casual inspection amounts to 
“gross negligence’’.—Arline vy. Alexan- 
der, 2 So.2d 710. 


La.App. The driver of taxicab ap- 
proaching intersection of streets of 
equal dignity from motorist’s right 
had the right of way.—Terrebonne y. 


Ai Bros. Yellow Cab Co., 3 So.2d 
Me. The statute relating to right of 


way at highway intersections does not 
afford an inflexible standard by which 
to decide questions arising over eolli- 
sions at intersections, does not confer 
right of way without reference to dis- 
tance of vehicles from intersection, 


-. trol, and, where a collision is indicat- 
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their speed, 
and does not give precedence under 

all circumstances to a vehicle on_the 

right against one from the left. Rev. 
St.1930, c. 29, § 7—Gold v. Portland 
Lumber Corporation, 16 A.24% 111. 
The approach to an intersection must 
always be attended with use of rea- 
sonable watchfulness and caution so as 
to have approaching vehicle under con- 


ed, the motorist who can do so by 
exercise of ordinary care should avoid 
doing injury although it necessitates 
yielding the right of way. Rev.St.1930, 
ec. 29, § 7—Gold v. Portland Lumber 
Corporation, 16 A.2d 111. 

The law of the road creating right of 
way in favor of automobile approach- 
ing intersection from the right applies 
only when automobile approaching 
from right, traveling at a lawful rate 
of speed, will enter the intersection 
before vehicle approaching ‘from _ left 
“ean cross and a collision might follow 
if vehicle approaching from left does 
not stop or slow down... Rey.St.1930, 
ce. 29, § 7—Gold v. Portland Lymber 
Corporation, 16 A.2d 111. ; 

Md. Where two or more persons 
moving in different directions approach 
a crossing at same time or in such 
manner that if both or all continue 
their respective courses there is danger 
of collision, then one having prefer- 
ence under the law is entitled to first 
use of such crossing, and it is duty of 
others to give him reasonable oppor- 
tunity to do so.—Sugar v. Hafele, 17 
A.2d 118. 

Neb. A vehicle, reaching and enter- 
ing intersection first, has the “right 
of way’. Comp.St.1929, §. 39-1115; 
Comp.St.Supp.1939, § 39-1148 (b).— 
Parks y. Metz, 299 N.W. 643. 

N.H. A trucker who was allegedly 
not negligent until truck had proceeded 
beyond center: line of intersection but 
who at that point could not, within the 
time allowed, have sensed the danger, 
and stopped histruck in time to permit 
motorcycle to pass in front of truck 

.from the right was not liable for in- 
juries sustained in collision by driver 
of and rider on metercycle.—Britton vy. 
Glass, 17 A.2d 94. 

N.Y.App.Div. Where collision oc- 
curred at intersection between auto- 
mobile and truck approaching inter- 
section from automobile driver’s right, 
collision was due to negligence of au- 
tomobile driver.—Reynolds v. State, 28 
N.Y.S.2d 851, 262 App.Div. 927, revers- 
ing 20 N.Y.S.2d 719, 174 Mise. 333, 
appeal granted 21 N.Y.S.2d 615, 259 
App.Div. 1102. 

N.C. Ordinarily, the defense of right 
of way in action arising out of an in- 
tersectional collision is available only 
to a motorist who is himself free from 
negligence such as might stand in 
proximate relation to the injury.— 
Swinson vy. Nance, 15 8.H.2d 284, 219 
N.C. 772. 


Ohio App. An automobile entering 
intersection has right of way over an- 
other automobile approaching from the 
left. Gen.Code, §§ 6310-28, 6310-28a.— 
General Exchange Ins. Co. vy. Elizer, 
31 N.E.2d 147. 


@hio App.. The statute requiring a 
motorist to yield the right of way at 
highway intersections to a vehicle ap- 
proaching from the right and the stat- 
ute defining right of way as the right 
to proceed uninterruptedly in a law- 
ful manner in the direction in which 
the vehicle is moving in preference to 
another vehicle approaching from a dif- 
ferent direction into its path should be 
construed together, and as thus con- 

_ strued they confer an absolute right of 
way on the vehicle approaching from 
the right, qualified only by the require- 
ment that in proceeding uninterrupted- 
ly, it must proceed in a _ lawful man- 
ner. Gen.Code, §§ 6310-28, 6310-28a.— 
Kessler vy. Brown, 32 N.H.2d 68 

Ohio App. Refused. special charge 
that when two or more motor vehicles 
approach an intersection at or about 
the same time, the one on the right, 
if proceeding towards the intersection 
lawfully, has the “right of way’’ or the 
right to proceed uninterruptedly in a 


and their respective duties, 


‘of speed.—Hoover vy. Montgomery, 
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lawful manner in the direction in 
which it is moving in preference to 
another vehicle approaching from a 
different direction into its path was a 
eorrect statement of the law.—Williams 
vy. Judd, 34 N.B.2d 799. 

Pa.Super. The fact that one, negli- 
gently backing his automobile into 
street from side of intersecting street 
opposite that on which automobiles ap- 
proaching intersection traveled, ap- 
proached intersection from right of au- 
tomobile approaching on other street, 
did not give him right of way over such 
ayeomob ie. Gaakal v. Melella, 18 A.2d 


Only automobile driver approaching 
street intersection in proper manner 
and exercising due care has superior 
right of way over automobile approach- 
ing intersection from his left.—Gaskill 
v. Melella, 18 A.2d 455, 

Pa.Com.Pl. Drivers, no matter wheth- 
er they have the technical right of 
way, must drive as would prudent,men, 
and it would be folly, and negligence, 
for a driver to insist upon his techni- 


eal right of way when a prudent man 


would realize it would only bring dan- 
ger upon himself and to other people. 
—National Liberty Ins, Co. v. Mihalko, 
7 Sch.Reg. 237. : 

Pa.Com.Pl. Where two motor ve- 
hicles approach an intersection simul- 
taneously, the car on the right has the 
right of way, excepting where the 
other car has entered the intersection 
so far in advance as to warrant a rea- 
sonable and prudent operator in _ be- 
lieving he could pass prior to the en- 
trance of the vehicle on his right, and 
excepting where the vehicle on the 
right is traveling at a reckless rate 
9 
Del. 466. 

Pa.Com.Pl. The statute does not give 
the driver of the car an absolute right 
to cross an intersecting street regard- 
less of the fact that another car is 
approaching from the left. If he sees 
he cannot pass in advance of the sec- 
ond vehicle he is bound to use due 
care to prevent an accident.—National 
Liberty, Ins. Co. v. Mihalko, 7 Sch.Reg. 


Va. The intent of statute giving to 
vehicle on the right the right of way 
at intersections is to prevent stoppage 
of traffic and to govern its movement 
so as to prevent collisions as far as 
possible, Code 1936, 2154(128), 
subd. (a).—Independent Cab Ass’n_v. 
Barksdale, 15 §.H.2d 112, 177 Va. 587. 

Under the unambiguous language. of 
statute which provides that when two 
vehicles approach or enter an _ inter- 
section at approximately the same time, 
the driver of the vehicle on the left 
shall yield right of way to vehicle 
on the right except as otherwise pro- 
vided, and that driver of vehicle trav- 
eling at unlawful speed shall forfeit 
any right of way which he might oth- 
erwise have, there can be but one right 
of way. and that is with vehicle on 
the right, unless such right of way 
has been forfeited under provisions of 
the statute. Code 1936, § 2154(123), 
subd. (a)—Independent Cab Ass’n v. 
Barksdale, 15 S.H.2d 112, 177-Va. 587. 

Wash. Rights of way are not ab- 
solute, but relative only.—Sodden v. 
Reinhardt, 106 P.2d 574. 


Wash. The primary, not the abso- 
lute, duty of avoiding an accident at 
intersection rests upon driver on the 
left, which duty he must perform with 
reasonable regard to maintenance of a 
fair margin of safety at all times. 
Rem.Rey.Stat. § 6360—88.—Fetterman 
vy. Levitch, 109 P.2d 1064. 

Wash. A bus approaching intersec- 
tion at right of truck approaching in- 
tersection on another street, had “right 
of way” over the truck, and truck was 
obligated to accord right of way to bus 
if bus driver intended to cross inter- 
section ahead of truck.—Justice v. La- 
vagetto, 113 P.2d 1025. 

The right of way conferred by stat- 
ute is not absolute, but. relative—Jus- 
tice v. Lavagetto, ae P.2d 1025, 


§ 
Ohio App. Where automobiles  col- 
lided where one road terminated as it 
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came into another road, there was an 
“intersection” within statute providing 
that operator of a vehicle shall yield 
right of way at intersection of its path’ 
and path of another vehicle to vehicle 
approaching from right. Gen.Code, § 
6310-28a.—F rey v. E. G. Buchseib, Inc., 
33 N.E.2d 862. 
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©.C.A.Wis. Each party entering an 
intersection must be vigilant to avoid 
collision, and one entering an intersec- 
tion although having advantage of 
right of way, is not relieved of duty of 
maintaining a proper lookout, and his 
negligence in this respect may be a 
proximate cause of a resulting injury.— 
Lucas y. Interstate Motor Freight Sys- 
tem, 115 F.2d 602. : 

Ii.App. A person approaching paved 
highway from side street and one trav- 
eling on payement from a distance owe 
each other duty and obligation to ex- 


ercise due care in use of highway.— _ 


Wallace v. Parnell, 28 N.E.2d 569, 306 
Ill.App. 310. 
La.App. It is the duty of a motorist 
to approach intersection of streets on 
neither of which has traffic a right of 


way over the other carefully, keeping © 


a lookout to his right and left, and to 
govern his movements from traffic con- 
ditions then and there prevailing.— 


Hatch y. Bayou Rapides Lumber Co., 


200 So. 41. i 
N.H. A green traffic light permits 
teaffic to proceed but does not guar- 


antee safety or dispense with all needs 
of observation, and compliance with a 
likewise! is | 


traffic officer’s directions 
not a complete releaserefrom duty of 
care in other respects——Moran y. Du- 
mas, 18 A.2d 763. ae at 
N.C. The holder of the right of way, 
even on an arterial highway, does not 
possess an unqualified privilege in its 
exercise, but he must use due care in 
approaching the intersection, and, 
without the exercise of such care, his 
right of way will not avail him.,— 
Swinson v. Nance, 15 S.E.2d 284, 219 
N.C. 772: : 
Defendant motorist, notwithstanding 
his right of way, was under duty to 
observe due care in approaching and 
traversing intersection and to take 
such action as an ordinarily prudent. 


person would take in avoiding collision. — 
when the danger was discovered, or 


by exercise of reasonable care could 
have been discovered in time.—Swinson 


v. Nance, 15 §.H.2d 284, 219 N.C. 772, — 


§ 718 ~ 

Ohio App. The statutes requiring a. 
motorist to yield the right of way at 
highway intersections to a vehicle ap- 
proaching from the right and defining 
right of way as the right to proceed 
uninterruptedly in a lawful manner in 
the direction in which a vehicle is mov- 
ing in preference to another vehicle 
approaching into its path from a differ-— 
ent direction are not limited to situa- 
tions arising at street and highway in- 


tersections. Gen.Code, §§ 6310-28, 
Goll Ses ae aston v. Brown, 32 N.E.2d 
: § 721 s 
La.App. A driver desiring to make 


left turn has responsibility for seeing 
that turn can be made in safety, and 
is required to ascertain before making 
such turn that there is no traffie ap- 
proaching from either direction which 
will be unduly or unnecessarily de- 
layed, and to yield right of way to 
such approaching" traffic. Act No. 286 
of 1938, § 8, rule 9(a, b).—Grasser y.. 
Cunningham, 200 So. 658. 
§ 726 

Iowa. Where statute requiring mo- 
torist intending to make left turn to 
pass to right of and beyond center be- 
fore turning was changed so as not to 
prescribe the motorist’s course except 
as to entering and leaving the intersec- 
tion, the change does not authorize a 
motorist making Jeft turn to proceed 
negligently without exercise of due 
eare. Code 1935, § 5033; Code 1939,- 
§ 5025.01.—Pierce v. Dencker, 294 N. 
W. 781. 
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§ 
Iowa. Negligence of motorist in 
making left turn at intersection renders 


4. a 
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the motorist liable for resulting in- 
Pastas dence v. Dencker, 294 N.W. 
The statute requiring motorist in- 
tending to make left turn at intersec- 
tion to be in portion of right half of 
roadway nearest center line thereof, 
and requiring motorist to depart from 
intersection to right of center line of 
roadway being entered, does not re- 
quire that automobile be driven past 
the center of intersection, and wheth- 
er exercise of due care requires such 
action depends on conditions existing 
at the time. Code 1939, § 5025.01.— 
Pierce y. Dencker, 294 N.W. 781. 
§ 731 ® 
©.C.A.Jowa. If automobile collision 
occurred as result of decedent’s driving 
off highway on which he was travel- 
ing, into defendant’s automobile stand- 
ing on an intersecting highway, then 
. the collision wag the decedent’s fault, 
and there could be no recovery from 
defendant, and decedent’s handling of 
his automobile before the collision 
would be immaterial, but if collision 
occurred because defendant made a 
left turn off intersecting highway in 
face of decedent’s closely approaching 
automobile, then decedent’s handling of 
his automobile was a material inquiry 
under the court’s instructions and un- 
der the law.—Peterson v. Sheridan, 115 
P Hy2d)t21. 
Ala. Motorist’s failure to stop at 
street which carried no stop sign was 
4 not negligence, though ordinance re- 
7 quired drivers to stop at that intersec- 
tion. Code 1940, Tit. 36, § 48.—Brown 
Hauling Co. v. Newsome, 2 So.2d 782. 
Cal.App. In action involving intersec- 
tional automobile collision, the prima- 
ay, issues of defendant’s negligence and 
plaintiff’s contributory negligence must 
_ rest upon acts of the parties at the 
particular moment the accident occur- 
red, irrespective of provisions of right 
- of way statute. Vehicle Code, § 550(b), 
' $t.1935, p. 186—WLabarthe v. McRae, 
104 P.2d 75, 39 Cal.App.2d 565, 
Cal.App. The driver of an automo- 
bile is bound to be vigilant and watch 
for vehicles that might cross his path, 
and a failure-to perform such duty 
may constitute “negligence.”’—Stup vy. 
Higgins, 106 P.2d 931. 


--Cal.App. A motorist who commenced 
left turn from far side of highway 
without seeing that movement could be 
made in safety and in face of ap- 
proaching automobile which had right 
of way and which collided with motor- 
 ist’s automobile after it crossed center 
stripe, was guilty of negligence proxi- 
mately contributing to collision, and 
could not recover for injuries. Vehicle 
Code §§ 540, 548, 544, 551.—Miller y. 
Cranston, 106 P.2d 968. 

; Cal.App. Under séatute, left turn on 
public highway should be made only 
- when it can be done with reasonable 

safety. Vehicle Code, § 544, St.1935, 
Ri 185.—Washam vy. Peerless Automatic 

y taple Mach. Co., 113 P.2d 724. 
Under statute providing that mo- 
torist should turn only when turn can 

_ be made with reasonable safety, mo- 
Hi torist makfhg left turn must exercise 

that degree of care which should be 

- exercised by person of reasonable cau- 

tion and prudence under the same cir- 

cumstances. Vehicle Code, § 544, St. 

1935, p. 185.—Washam vy. Peerless 

aoomae Staple Mach. Co., 113 P.2d 
724, 

' . Under statutes, motorist making left 

, turn must yield right of way to ve- 
hicle already within intersection, but, 
if vehicle is not within intersection, 
motorist must complete his left turn 
only after the has cautiously estimated 
that vehicle approaching from opposite 
direction is not so close to intersection 
as to constitute an immediate hazard, 
and, if motorist miscalculates and col- 
lision occurs, whether reasonably pru- 
dent person in making the same turn 
would, under such circumstances, have 
reached the same conclusion, is a fact 
to be determined from the evidence. 
Vehicle Code sf 544, 551, St.1935, pp. 
185, 186.—Washam . Peerless Auto- 
matic Staple Mach. Co., 113 P.2d 724. 

Under statutes, a motorist, before 
turning left in center of highway, must 
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use such care as would be exercised by 
a reasonably prudent person acting 
under similar circumstances. _ Vehicle 
Code, §§ 544, 551, St.1935, pp. 185, 186. 
—Washam vy. Peerless Automatic 
Staple Mach. Co., 113 P.2d 724. 

Under statutes relating to turns, mo- 
torist making left turn need not be 
certain of absolute safety before he 
turns and before he proceeds. Vehicle 
551, St.1935, pp.: 185, 
186.—Washam. y. Peerless Automatic 
Staple Mach. Co., 113 P.2d 724. 

Under statutes relating to turns, mo- 
torist seeking to make left turn must 
see that he can make his turn in safety, 
but he can assume that all others using 
the same highway will exercise rea- 
sonable care. Wehicle Code, §§ 544, 
551, St.1935, pp. 185, 186.—Washam v. 
Peerless Automatic Staple Mach. Co., 
113 P.2d 724, 


Conn. An automobile driver, stop- 
ping at stop sign 64 feet from edge 
of concrete pavement on through street 
and 45 feet from straight portions of 
nearest line of such street extended 
across avenue on which automobile was 
proceeding, but some 25 feet from line 
which might be drawn across fronts 
of two buildings on each side of such 
avenue facing such street, ‘did not 
comply with statutory requirement that 
motor vehicle operator stop at place 
where street on which he is traveling 
meets prolongation of nearest property 
line of through street, but instruction 
to jury that it was such driver’s duty 
to stop at line of such prolongation as 
determined by laying ruler on map in 
evidence between nearest edge there- 
of on both sides of intersection with 
avenue, and that she was guilty of neg- 
ligence if she failed to stop before 
entering street after stopping at such 
sign, was erroneous. Gen.St.Supp.1935, 
§ 76c.—Olson v. Musselman, 15 A.2d 
879, 127 Conn. 228. 

The statute requiring person operat- 
ing vehicle on street intersecting offi- 
cially designated through way to stop 


_ where such street meets prolongation 


of nearest property line of such way 
imposes no such obligation, but must 
be held inoperative, in absence of rea- 
sonably observable property line, but 
driver’s duty to stop in such case is 
measured by usual standards of rea- 
sonable care, considering fact that she 
was warned by such sign that she 
was approaching through way. Gen.St. 
Supp.1935, § 76c.—Olson v. Musselman, 
15 A.2d 879, 127 Conn, 228. 


Uil.App, A person approaching paved 
highway from side street and_ one 
traveling on pavement from a distance 
owe each other duty and obligation to 
exercise due care in use of highway.— 
Wallace vy. Parnell, 28 N.H.2d 569, 306 
Tll.App. 310. 


Ill.App. Hvidence that defendant was 
driving at a speed of 45 to 50 miles 
per hour on icy pavement and was 
unable to stop his automobile in time 
to avoid collision with plaintiff motorist 
attempting a left turn established neg- 
ligence on defendant’s part entitling 
plaintiff to judgment for damages sus- 
tained, regardless of whether plaintiff 
signalled, his intention to make left 
turn, since statute regulating conduct 
of motorist wishing to make a left 
turn at street intersection does not re- 
quire that any signal of such intention 
be given. Smith-Hurd Stats. ¢. 95%, 
§ 166.—Baker v. Dowling, 33 N.B.2d 
508, 309 Dll.App. 572. 

Iowa. Under statutes requiring mo- 
torists making left turns to yield right 
of way to vehicle approaching from 
opposite direction so close as to con- 
stitute immediate hazard and not ‘to 
turn vehicle until movement can be 
made in safety, motorist making left 
turn at stop light intersection was not 
required to first determine that he had 
time to travel entirely out of intersec- 
tion to avoid collision with approach- 
ing automobile. Code 1939, §§ 5025.- 
04, 5026.02.—Banghart vy. Meredith, 294 
N.W. 918. 

La.App. In’ suit for death of truck 
driver in collision with defendant’s au- 
tomobile at intersection in town at 
dusk, where truck was traveling at a 
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speed of 40 miles per hour | ( 
street which was made a superior thor- 


oughfare by ordinance, defendant neg- — 


ligently enfered blind intersection from 
graveled inferior street at a speed of 
10 miles per hour without bringing his 
automobile to a complete stop as_re- 
quired by ordinance, and truck driver 
sounded horn and applied brakes, speed 
of truck was not excessive and truck 
driver was not otherwise contributori- 


St * 


on paved — 


ly negligent so as to bar recovery. 


Act No. 21 of 1932, § 3, rule 4(a).— 
Foy v. Little, 197 So..313. . 
La.App. Although a motorist in 
making a left-hand turn on highway in 
face of oncoming traffic is required to 
exercise great caution and see that such 
turn can be made in safety, such a rule 
does not prevent motorist from making 
left-hand turn if oncoming traffic is of 
a sufficient distance to permit the exe- 
cution thereof prior to oncoming traf- 
fic reaching the turning point.— 
Me American Employers Ins. Co., 197 
0. 5 
La.App. In most intersectional col- 
lisions between automobiles, both par- 
ties are at fault.—Folse v. Flynn, 200 
So. 160. : 
La.App. Where truck and bus were 
approaching on highway at point where 
highway was temporarily covered with 
water as result of heavy rains, action 
of driver of truck in attempting to 
cross the water directly in front of bus 
was negligence and carelessness of the 
grossest sort.—Solomon v. Davis. Bus 
Line, 1 So.2d 816. or 
La.App. A truck driver who entered 
through street intersection without 
stopping as required by ordinance, and 
without sounding horn of his truck or 
giving any other warning and who 
failed to see automobile approaching 
on through street, though there was 
nothing to obstruct his view, was neg- 
ligent.—Boullion v. Bonin, 2 So.2d 535, 
pees in Motty v. Bonin, 2 So.2d 


. 


A motorist who has entered and is 
traversing an intersection when an- 
other motorist reaches it at right 
angles to him is entitled to proceed 
across regardless of fact that he may 
be crossing a right of way street.— 
Boullion vy. Bonin, 2 So.2d 535, fol- 
lowed in Motty v. Bonin, 2 So.2d 541. 


La,App. Owners of approaching 
truck which to avoid collision with 
truck stalled on entering highway in- 
tersection in unincorporated village 
went into a ditch could not recover for 
resulting damages, where truck stalled 
while approaching truck was. still 150 
yards from intersection and failure of 
driver of approaching truck to avoid 
collision was due to his excessive 
speed. Act No. 286 of 1938, § 3, rule 
aoe 1, 2.—Cox v. Baptiste, 2 So.2d 

La.App. The stopping before enter- 
ing a right-of-way street but discharg- 
es half the duty imposed upon a mo- 
torist, and such action must be follow- 


White - 


ed by careful observance of traffic con-_ 


ditions on right-of-way street and no 
entry thereon made unless conditions 
clearly warrant it, and for motorist to 
fail to see what may be seen in such 
circumstances on casual inspection 
amounts to “gross negligence’.—Arline 
v. Alexander, 2 So.2d 710. 


Me. A motorist, who approaches 
an intersecting street in absence of 
stop sign, is not compelled to stop for 
a vehicle approaching on the right toa 
far away to reach the intersection un- 
til motorist has crossed. Reyvy.St.1930. 
e. 29, § 7.—Gold v. Portland Lumber 
Corporation, 16 A.2d 111. 

If there is doubt that a safe crossing 
of Die Db yay, intersection can be made 
by automobile ayproaching intersection 
from. the left, reasonable care requires 
the driver of the automobile to stop. 
Rev.S8t.1930, ce. 29, § 7.—Gold y. Port- 
land Lumber Corporation, 16 A.2d 111. 

Md. For a driver to enter a favored 
boulevard without stopping, or to stop 
but enter the favored highway before 


yielding right of way to vehicles there-- 


on, is “negligence,” because motorist 
upon the boulevard is not required to 
slow down at intersections. Code 1939, 


as 


yard vehicle. 


—Madge v. Fabrizio, 20 A.2d 172. 
Mich. If traffic on an intersecting 
road can be seen approaching inter- 
section, driver of vehicle approaching 
intersection is charged with seeing what 
plainly can be, seen.—Plaskett vy. Van 
Buren County Road Commission, 294 
N.W. 95, 295 Mich. 54. 5 
Where view of intersection is 
scured, it is duty of drivers in ap- 
proaching intersection to use such care 
under the circumstances as would be 
required by an ordinarily prudent per- 
son.—Plaskett v. Van Buren. Countv 


Road Commission, 294 N.W. 95, 295 


Mich. 54. 

Mich. Motorists who approach an in- 
tersection have duty to use care com- 
mensurate with the dangers reasonably 
to be anticipated,—Stephens v. Koprow- 
ski, 294 N.W. 158; 295 Mich, 213. 

Where there is an entire failure of 
motorist approaching an intersection 
to maintain observation for oncoming 
automobiles or where a motorist takes 
a chance in the case of a known dan- 
ger, motorist is guilty of “contribu- 
tory negligence” as a matter of law.— 


Stephens vy. Koprowski, 294 N.W. 158. 


‘ 


_ approaching . from 


ooh. 


2:95..Mich> 213. 

Mich. A person entering street: in- 
tersection must exercise degree of care 
and caution that.prudent and careful 
men would exercise under similar cir- 
cumstances.—Rife v. Colestock, 297 N. 
W. 238, 297 Mich. 194. 


' Mich. Where driver of automobile in 
which decedent was riding as a guest 
passenger, upon stopping for stop 
sign, had unobstructed view of vehicles 
right on through 
highway for approximately 1100 feet, 
driver who looked once to the right 
and then proceeded across highway, 
but whose automobile was struck by 
defendant’s truck, limited by governor 
to speed of 45 miles per hour, before 
getting across, was guilty of contribu- 


tory negligence as a matter of law in 


not making proper observation for ap- 
proaching traffic, and that negligence 
was ‘imputed to guest.—Schuckert v. 
Berdan Bread Co., 299 N.W. 115, 298 
Mich, 379. 


~Mich. When driver of automobile 
passed a stop sign and approached 
through highway, it was his duty un- 
der the statute to stop. Comp.Laws 
1929, § 4715.—Gallagher vy. Walter, 299 
NAV: 1811; 299) Mich, 69. 


The statute requiring the driver of 
an automobile to stop when: passing 
a stop sign and approaching a through 
highway is “mandatory”, and the court 
will not intertere with intended pur- 
pose of the statute and useiulness of 
stop signs. Comp.Laws 1929, § 4715. 
—Gallagher v. Walter, 299 N.W. 811. 
299 Mich. 69. ; 

When driver of automobile passed 
stop sign and approached’ through 
highway, it was his duty, after stop- 
ping, to make proper observation for 
approaching traffic on highway. Comp. 
Laws 1929, § 4715.—Gallagher v. 
Walter, 299 N.W. 811,°299 Mich. 69. 

In an action for damages sustained 
in automobile accident in which plain- 
tiff’s driver in approaching a through 
highway could, by making proper ob- 
servation, have seen defendant’s car 
approaching, but failed to make such 
observation, he would be guilty of 
contributory negligence as a matter 
of law and such negligence would be 
imputed to plaintiff—Gallagher vy. 
Walter, 299 N.W. 811, 299 Mich. 69. 

N.H. Where motorist after passing 
truck continued to drive in middle lane 
of three-lane highway and stopped 
near edge of Jeft lane notwithstanding 
that he could have driven in right 
hand lane, as result of which oncom- 
ing automobile which was lighted with 


ey 
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regular and fog lights collided wit 
_motorist’s automobile, motorist’s fail- 
ure to turn to right of center of trav- 
eled part of road so that each could 
pass the other without interference 
was not justifiable and contributed to 
cause accident and precluded motor- 
ist’s recovery from oncoming motorist 
for injuries. Pub.Laws 1926, ec. 90, § 
1; c. 103, § 16.—Wells v. O’Keefe, 18 
A.2d 836. to 

Ohio App. Hven if there was sub- 
stantial evidence that defendant ap- 
proaching intersection from plaintiff’s 
right was negligent and that his neg- 
ligence had a direct causal relation to 
automobile collision, plaintiff was guil- 
ty of “contributory negligence’ as a 
matter of law precluding recovery for 
damages growing out of collision, 
where plaintiff proceeded into intersec- 
tion and into path of defendant’s auto- 
mobile knowing that defendant was ap- 
proaching on his right less than 200 
feet away and did not stop, reduce his 
speed, or do anything to avoid colli- 
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Pon thee vy. Judd, 34 N.H.2d 
Pa. Where motorist stopped auto- 


mobile before entering through street 
and looked in both directions, motor- 
ist in moving through intersection had 
duty to continue to look and to keep 
his automobile under such control that 
he could stop at any moment and 
avoid a collision. 75 P.S. §§ 573, 591. 
—Lehner y. Schellhase, 19 A.2d 91. 
Where motorist in coming to a 
through street stopped and looked in 
both directions, from a point where 
his vision was somewhat obscured by 
buildings and parked automobiles, and 
motorist then proceeded to cross in- 
térsection without looking again either 
to the left or right and did not see 
truck which collided with him until 
moment of collision, motorist was con- 
tributorily negligent and was not en- 
titled to recover for injuries. 75 P.S. 
sear et 591.—Lehner y. Schellhase, 19 


Pa. A motorist approaching a 
through way and intending to enter it 
must do more before crossing than 
take a cursory glance at the road, and 
must be careful and attentive to see 
the traffic conditions.—National Chair 
Co. v. Barrall, 21 A.2d 36, 342 Pa. 389. 

A trucker who looked to the right 
before entering. through highway 
should have continued to look after he 
left curb line and before he reached a 
point where a collision with truck ap- 
proaching intersection from_right could 
not be averted.—National Chair Co, vy. 
Barrall, 21 A.2d 36, 342 Pa. 389. 

Where trucker driving a trailer truck 
combination 383 feet long stopped be- 
fore entering through highway and ob- 
served another truck approaching in- 
tersection from the right at a distance 
of about 300 feet but trucker started 
across intersection relying on other 
driver to slow down, though other 
truck was traveling at high speed, the 
owner of truck entering the through 
highway was barred by contributory 
negligence of the trucker from recoy- 
ering from owner of other truck for 
damage to truck and cargo.—National 
Chair Co. v. Barrali, 21 A.2d 36, 342 
Pa. 389. ‘ 


Pa.Super. An automobile driver is 
bound to look for other traffic as he ap- 
proaches street intersection and to con- 
tinue to look as he enters intersection, 
—Gaskill v. Melella, 18 A.2d 455. 

In action for injuries to driver of 
automobile in collision with defendant’s 
automobile, not observed by plaintiff 
until it struck his automobile after 
backing into street intersection, fact 
that plaintiff might have seen defend- 
ant’s automobile moving into intersec- 
tion in time to avoid accident did not 
bar recovery, in absence of showing 
that such automobile was plainly visi- 
ble.—Gaskill v. Meteila, 18° A.2d 455. 

Pa.Super. Although plaintiff could 
not definitely fix the speed of her au- 
tomobile in miles per hour at time she 
started to cross intersection and first 
saw approaching truck and was unable 
to estimate speed of the truck, the 
plaintiff could not be said to have 
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“to cross the intersection,’ which was 
30 feet in width, ahead of the truck, as 
to which the plaintiff had the right of 
way, and which according to her tes-— 
timony was 150 feet from the intersec- 
tion.—Lochhead y. Nierenberg, 18 A.2d 
472, 143 Pa.Super. 507. : pe che Ny 

Motorist approaching two-way street 
had duty to look first to the Jeft for 
approaching traffic, and if she found it — 
reasonably safe to proceed, it became © 
her duty to look to the right for au- 
tomobiles approaching from that dire 
tion and she was not obliged to_ keep _ 
looking constantly to the left.—Loch- — 

head v. Nierenberg, 18 A.2d 472, 14 

Pa.Super, 507. os ay ti 
Pa.Super. If plaintiff, when about — 

15 or 20 feet from intersection, tra 

eling at 18 or 20 miles per hour, looke 

to his left, direction from which di 

fendant was traveling, and saw 

vehicles, and as he was about to en 
ter intersection looked again in both 
directions, he discharged duty imposed 
on him by law.—Steingart y. Kane 

19 A.2d 499, 144 Pa.Super. 534. 
Defendant colliding with plaintiff 4 

intersection, as a considerate driver, 

should have taken precaution required 
by statute of stopping her automobi 
at warning sign.—Steingart v. Kane 

19 A.2d 499, 144 Pa.Super. 534. _ 


Pa.Super. The driver of automobile — 
on nearing street intersection has du 
to have his automobile under contr 
and to observe whether vehicles a 
approaching on the intersecting street. — 
—Hess v. Mumma, 19 A.2d 524,144 Pa, 
Super. 313. Ns Mia 

Duty is imposed upon motorist to 
look for cross traffie at an intersec- 
tion so that he may take heed from 
what his senses warn him.—Hess v. 
Mumma, 19 A.2d 524, 144 Pa.Super. 
313. Anse 

Motorist who approached intersectio: 
with which he was familiar at sue 
speed that he could not by applying 
brakes avoid collision with truck ap) ky 


hi 


proaching from motorist’s left, which | 
motorist allegedly could not see until 
after the truck made turn 50 feet fron 
intersection and motorist was within 
25 feet of the intersection, was guilty 
of ‘‘contributory negligence’ as a mat- — 
ter of law, barring recovery for in- — 
juries sustained in the collision—Hess © 
enone 19 A.2d 524, 144 Pa.Super. 

A motorist who enters a street inter- 
section without looking for vehicles 
proceeding on the cross street, or who 
looks but proceeds directly into the 
path of a rapidly approaching vehicle © 
is guilty of “contributory negligence’ 
as a matter of law and one who looks ~ 
and cannot stop is in no better position 
than one who though able to stop 
drives blindly ‘into the intersection 
without looking.—Hess vy. Mumma, 19 
A.2d' 524, 144° Pa.Super. 313.0 0 

Pa.Com.Pl, A driver who commits — 
himself to a crossing at an intersec- — 
tion in the face of a rapidly approach- 
ing vehicle thereby tests an obvious §* 
danger and comes under the duty of, — 
continuing his observation of the other | 
vehicle to avert the consequences of 
his own carelessness and if he fails to 
do so he is guilty of contributory neg- | 
ligence as a matter of law.—Hoover vy. 
Montgomery, 29 Del, 466. 

Where the driver of a motor vehicle 
when about to enter an intersection 
sees a car approaching from his right 
35 or 40 feet distant, but continues 
across the intersection at a speed of 
12° miles per hour and ‘his car is 
struck at the front door by the other 
one, he is guilty of contributory neg- 
ligence and judgment notwithstanding 
the verdict will be entered against 
eek hia | vy. Montgomery, 29 Del. 

6. 

Pa.Com.Pl. It was held, under the 
evidence, that plaintiff, as he crossed 
an intersection in his automobile exer- 
cised sufficient care in looking and in 
continuing to look as to justify the 
jury in finding that he was not ‘guilty 
of contributory negligence.—Prosock vy. 
Light, 57 Montg. 174, ’ 

Pa.Com.Pl. Where plaintiff’s driver, 


_ 
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operating a trailer and tractor thirty- 
three feet long, came to a full stop at 
the edge of a through highway, saw 
defendant’s truck approaching three 
hundred feet away, relied on the fact 
that the truck would stop, proceeded 
across the through highway without 
again looking in the direction from 
which the truck was approaching, and 
was struck by the truck when the 
bumper of his tractor was two feet 
across the middle line of the highway, 
plaintiff was held to be guilty of con- 
tributory negligence.—National Chair 
Co. v. Barrall, 15 Northumb.L.J. 26. 
A driver does not perform his whole 
duty merely by stopping before enter- 
ing a through highway. He could not 
blindly proceed, but was bound to con- 
tinue to look for approaching vehicles, 
keeping hig truck under such control 
that he could stop at any moment in 
order to avoid a collision. Under such 
circumstances plaintiff’s driver tested 
an obvious danger. By reason of the 
speed of two miles an hour with which 
he started across the highway and the 
speed of forty to fifty miles an hour, at 
which, as plaintiff contended, defend- 
ant’s truck approached, and by rea- 
son of the length of his tractor and 
trailer, and his inability to clear the 
through highway before the truck was 
bound to arrive at the intersection, 
plaintiff's driver’s negligence was 
clearly established.—National Chair 
Co. v. Barrall, 15 Northumb.L.J. 26. 


Pa.Com.P1. No mutter how negligent 
defendant’s driver may have _ been, 
plaintiff would not have been injured 
if he had used his eyes and exercised 
ordinary care under the attendant cir- 
cumstances. If plaintiff had not driven 
blindly on he would have seen defend- 
ant’s truck coming at such a speed, 
compared with his own, that the exer- 
cise of reasonable prudence would have 
required him to stop and let the truck 
pass in front of him.—National Liberty 
Ins. Co. v. Mihalko, 7 Sch.Reg. 237. 

The principle has been many times 
repeated that a driver who enters a 
street intersection without looking for 
vehicles proceeding on the cross street, 
or who looks but proceeds directly into 
the path of a rapidly approaching ve- 
hicle, is contributorily negligent as a 
matter of law.—National Liberty Ins. 


. Co. v. Mihalko, 7 Sch.Reg. 237. 


S.D. The fact that traffic on county 


' road, whereon automobile driver was 


traveling, was heavier than on inter- 
secting township road, did not relieve 
him of duty to keep lookout for auto- 
mobiles approaching from his right on 
township road.—Stacey v. Patzloff, 295 
N.W. : 

S.D. The statute requiring motorist 
to come to a full stop before entering 
eeush highway was intended to en- 
able driver entering from an intersect- 
ing highway to make observations and 
to ascertain that the way is clear be- 
fore he proceeds to enter or cross the 
through highway. SDC 44.0321.—Mc- 
Kiver v. Theo. Hamm Brewing Co., 
297 N.W. 445. 


A. motorist. entering through high- 
way from an intersecting road had 
duty to stop and to make, before and 
after entering the intersection, such ob- 
servations as due care under the cir- 
cumstances required. SDC 44.0321.— 
McKiver v. Theo. Hamm. Brewing Co., 
297 N.W. 445. 


Tex.Civ.App. Motorist who drove au- 
tomobile across street in middle of cit 
block in front of approaching irene 
which struck automobile was contrib- 
utorily negligent as a matter of law if 
he knew when he started to make the 
turn that collision would result unless 
speed of truck was reduced, but was 
not contributorily negligent as a mat- 
ter of law if in the exercise of ordinary 
eare he believed that he could safely 
eross in front of the truck. Pen.Code 
1925, art. 801(k).—Phelan Co. v. 
Schneider, 146 S.W.2d 244, error re- 
fused. 

Wash. The primary, not the abso- 
lute, duty of avoiding an accident at 
intersection rests upon driver on the 
left, which duty he must perform with 
reasonable regard to maintenance of a 


“had been repealed before trial, 
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fair margin of safety at all times. 
Rem.Rey.Stat. § 6360—88.—Fetterman v. 
Levitch, 109 P.2d 1064. 

Disfavored driver, in performing duty 
of looking to right on approaching in- 
tersection, must look from a point at 
which he can see and reasonably decide 
whether he can proceed across the in- 
tersection with a fair margin of safety, 
and the maximum distance from curb 
line at which required observation may 
be made necessarily depends upon sur- 
rounding circumstances. Rem.Rey.Stat. 
§ 6360—88.—KFetterman v. Levitch, 109 
P.2d 1064. 

Wash. A motorist involved in an in- 
tersectional collision will not be heard 
to say that he looked and did not see 
that which was there to be seen.—Mc- 
Lean v. Continental Baking Co., 114 P. 
20.159. 

Wyo. Fact that truck driver was 
by statute given right of way over au- 
tomobile entering highway from side 
road on his left did not excuse truck 
driver’s negligence, if any, in failing 
to operate truck with due care and at 
a reasonable speed having due regard 
for other traffic and intended use and 
condition of the road, as required by 
statute. Rev.St.1931, §§ 72-203, T72- 
204.—Pierce vy. Bean, 115 P.2d 660. 
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Wyo. Although defect in lights of 
truck which led driver to stop was due 
to a condition that developed a short 
time before the truck was stopped, de- 
fect made operation of truck on high- 
way in nighttime unlawful, and it was 
duty of driver to get truck off highway 
if it was possible and safe to do so. 
Rey.St.1931, § 72-206, as amended by 
Laws 19338, c. 71, and § 72-207.,—Mer- 
back v. Blanchard, 105 P.2d 272. . 

The failure of a truck driver to get 
truck off the highway, after defect in 
lights occurred, would be excused if 
evidence showed that driver in exer- 
cise of due care was unable to find an 
exit from highway that appeared to be 
reasonably safe. Rev.St.1931, § 72-207. 
—Merback y. Blanchard, 105 P.2d 272. 
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_ Minn. Regardless of statute pertain- 
ing to the use of flares, driver of 
truck, which was parked at night on 
the highway, was required to use ordi- 
nary care commensurate with the risks 
involved. Mason’s Minn.St.Supp.1940, § 
2720-264(b).—Anderson y. Johnson, 294 
N.W. 224, 
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Ga. The statutes relating to parking, 
lighting, passing, and operation of au- 
tomobiles with reference to pedestrians, 
were designed for safety of general 
public in relation to personal property 
or both, and contemplate safety for all 
users of highways, and do not exclude 
pedestrians. Ga.Code Ann. §§ 68-302 
to 68-304, 68-314, 68-9917.—Spray berry 
v. Snow, 10 S.H.2d 179, 190 Ga. 7238, 
reversing 1 S.E.2d 756, 59 Ga.App. 744, 
mandate conformed to 11 S8.H.2d 431. 

_ Under statutes regulating parking, 
lighting, passing, and operation of au- 
tomobiles with reference to pedestrians, 
proprietor of truck owes duty to pedes- 
trian on highway, in respect to parking 
of truck on highway, a violation of 
which may constitute actionable negli- 
gence for injury to pedestrian. Ga. 
Code Ann. §§ 68-302 to 68-304, 68-314, 
68-9917.—Sprayberry v. Snow, 10 S.E. 
2d 179, 190 Ga. 723, reversing 1 S.E, 
2d 756, 59 Ga.App. 744, mandate con- 
formed to 11 8.H.2d 431. 


Ill.App. In action for death of mo- 
torist when automobile which he was 
driving collided with rear end of truck 
which was parked on outer lane of a 
four-lane highway, where. statute re- 
quiring flares to be displayed when a 
truck was stopped on a paved road 
and 
there was no saving clause in the re- 
pealing act, no cause of action could 
be based on alleged negligence of de- 
fendant in failing to place flares as 
required by statute. Smith-Hurd Stats. 
e. 131, § 4; Laws 1919, p. 668, § 41d, 
as added by Laws 1935, p. 1227,— 
Cooney v. F. Landon Cartage Co., 32 
N.E.2d 403, 308 LllApp. 444, 


Ohio App. The _ statute providing 


aE ie i ad 3 32) a9 2a 


‘that a vehicle joining the flow of trat 


fic on a road or highway from a 


standing position, an alley, a_ build- 
ing, or private property shall 3 
the right of, way to all other vehicles, 
creates a “mandatory” obligation. Gen, 
Code, § 6310-29.—Bohn v. Deyo, 35 N. 
E.2d 451, 66 Ohio App. 500. J 

The violation of the statute provid- 
ing that a vehicle joining the flow of 
traffic on a road or highway from @ 
standing position, an alley, a building, 
or private property shall yield the 
right of way to all other vehicles, is 
‘negligence per se’. Gen.Code, § 6310- 
29——Bohn v. Deyo, 35 N.W.2d 451, 66 
Ohio App. 500. 

Oki. The statute fixing the stand- 
ard of conduct in respect to stopping 
automobile on highway does not re- 
lieve motorist of his common law 
duty to use ordinary care for his own 
safety and the safety of others. 69 
Okl.St.Ann. § 583, rule 10.—Roadway 
Express v. Baty, 114 P.2d 935. 

W.Va. The statutes relating to the 
parking of motor vehicles on highways 
and to the care of wrecked motor vehi- 
eles thereon, were not controlling in 
death action against owner of truck 
which was being used to retrieve an 
automobile which had gone off the 
highway. Code 1931, 17-8-2, 17-19-9.— 
Cooper v. Teter, 15 S.H.2d 152. 
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Cal.App. Where motorist parked his 
automobile so that rear of automobile 
extended more than 38% 
paved portion of highway in violation 
of statute, at time when it would have 
been practical to park automobile com- 
pletely off paved portion, thereby caus- 
ing pedestrians walking close to their 
left-hand edge of highway to go out 
on highway far enough to pass around 
the obstruction, and pedestrians were 
struck by the parked automobile when 
another automobile skidded across 
highway and struck parked automo- 
bile, motorist who parked automobile 
in violation of statute was guilty of 
actionable negligence. Vehicle Code, 
§§ 564, 582, St.19385, pp. 188, 190.— 
Takako Inai v. Hde, 109 P.2da 400. : 

Cal.App. Where pedestrian was 
struck by a bus as it was driven to 
left of a safety zone to avoid the truck 
of a gas and electric company, which 
truck was parked between curb and 
safety zone while truck 
servicing street lights, the fact that 
method employed in_ servicing lights 
was the most practicable that could be 
used, or that company had a contract 
with city to perform the work, was 
immaterial in. determining liability of 
company for pedestrian’s injuries, es- 
pecially where truck was parked be- 
tween a safety zone. and curb in yiola- 
tion of ordinance. Vehicle Code, § 586, 


S$t.1935, p. 191.—Fennessey v. Pacific 


Gas & Blectric Co., 116 P.2d 479. 
Ga.App. In action for death of guest 
in automobile which collided with rear 
of a parked truck, trial court did not 
err in refusing to give a requested 


charge that parking truck within eight 


feet of center line of highway would be 
negligence per se, where road where the 
collision oecurred was within the cor- 
porate limits of a city, in view of fact 
that statute making it unlawful to 
park a vehicle on any state-aid road or 
highway, unless vehicle is at least eight 
feet from center line of the road or 
highway, does not include a street in a 
municipality, even though such street 
forms a part of a state-aid road or 
highway. Laws 1937, p, 1081.—Mishoe 
vy. Davis, 14 8.H.2d 187, 64 Ga.App. 700. 

Kan. In absence of statute, it is nei- 
ther illegal nor negligent to permit 
an automobile to stand on the high- 
way.—McCoy y.. Fleming, 113 P.2a 
1074, 153 Kan. 780. 

La.App. The provision in highway 
regulatory act dealing with the stop- 


ping and parking of motor vehicles on > 


highways does not require that motor- 
ist drive vehicle off pavement while 
slowing down preparatory to stopping, 
but simply requires that vehicle be 
stopped off the pavement if physical 
conditions permit and not be left on 
highway unless a clear and unobstruct- 


yield ari 


feet onto 


driver was_ 


.. difficulty, 


. ot tnt he * 
pI A ‘ 


main traveled portion of road opposite 


vehicle be left for passage of other 
vehicles.. Act No. 21 of 1932, § 3, rule 
pe a eae vy. Atkins, 2 So.2d 507. 


dl. Driver of truck was guilty of 
negligence per se in stopping, in vio- 
lation of statute, with left side of 
truck less than three feet from center 
of highway. 69 Okl.St.Ann. § 583, rule 
10.—Roadway Express v. Baty, 114 P. 
2d 935. : 

Pa.Super. For an automobile to 
stand still in a fog bank in a proper 
position on proper side of highway for 
a reasonable length of time for any 
legitimate reason is not in itself neg- 
ligence—Lauerman vy. Strickler, 14 A. 
2d 608, 141 Pa.Super. 240. 


Tex.Civ.App. A- motorist was negli- 
gent in parking at night on traveled 
portion of highway when it was pos- 
sible to park on borrow pit without 
and in failing to leave a 
space of at least 15 feet in the clear 
for passage of other automobiles, as 
regards liability for injuries caused 
to another motorist who collided with 
rear of truck and trailer which had 
been parked on highway opposite the 
parked automobile. Vernon’s Ann.P.C. 
art. 27a, § 10.—Ruggles v. John Deere 
Plow Co., 146 S.W.2d 456. 


A motorist’s failure to start automo- 
bile from where it had been parked at 
night on highway opposite parked 
truck and trailer until approaching 
motorist, who collided with rear of 
such truck and trailer, was within 25 
feet thereof, and motorist’s driving at 
low rate of speed immediately after 
resuming journey, did not constitute 
negligence as regards liability for in- 
juries caused in collision unless ap- 
proaching motorist was in a position 


of peril at the time.—Ruggles v. John 
~Decre Plow Co., 146 S.W.2d 456. ' 


The acts of motorist in parking at 
night on traveled portion of highway 
when it was possible to park on bor- 
row pit, in not leaving a space of at 
least 15 feet in the clear on traveled 
portion of highway, and in causing a 
truck and trailer to be parked on op- 
posite side of highway so that a clear 
view of them was not available for a 
distance of 200 feet in*each direction, 
constituted ‘‘negligence per se’, and, 
if such acts were the proximate cause 
of collision between approaching. auto- 
mobile and rear of truck and trailer, 
they were questions that should have 
been submitted to jury. Vernon’s Ann. 
P.C, art. 827a, § 10.—Ruggles v John 
Deere Plow Co., 146 S.W.2d 456. 


W.Va. A wrecker truck, being used 
to restore a wrecked automobile to the 
highway, may stand on the traveled 
portion of the highway for a reason- 
able length of time, but must not oc- 
cupy more of the highway than is rea- 
sonably necessary, and approaching 
traffic must be fully warned of the 


. obstruction by lights, flags. guards, or 


other practical means.—Cooper y. Te- 
ter, 15 S.H.2d 152. 
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D.C.Tenn. Under Tennessee statute 


_ making it unlawful to park or leave 


even though temporary, 


standing any vehicle upon any paved 
or traveled portion of a highway unless 
there is 15 feet of paved or main 
traveled portion of highway clear for 
traffic on the left, Legislature intended 
to make statute stronger by adding 
the words “leave standing’, and quot- 
ed words were put in to carry the idea 
that not only was it prohibited to 
park a vehicle, which means for an 
appreciable length of time, but that 
stopping at all without leaving required 
clearance would violate statute. Code 
Tenn.1932, § 2690.—Jaggers v. South- 
eastern Greyhound Lines, 34/ F.Supp. 

Under Tennessee. statute making it 
unlawful to park or leave standing any 
vehicle upon any paved or traveled por- 
tion of the highway unless there is 15 
feet of paved or main traveled portion 
of highway clear for traffic on the left, 
if a vehicle is stopped at a point where 
clearance is not as provided by statute, 
statute is vi- 


ME MO 


th of not less than 15 feet on 


olated. Code Tenn.1932, § 2690.—Jag- 
gers_v, Southeastern Greyhound Lines, 
34 F.Supp. 667. ; 
Where there was not a clearance of 
15 feet to the left, the stopping of a 
bus on a highway in Tennessee to un- 
load a passenger was a violation of 
Tennessee statute making it unlawful 
to park or leave standing any vehicle 
upon any paved or traveled portion of 
a highway unless there is 15 feet of 
paved or main traveled portion of high- 
way clear for traffic on the left. Code 
Tenn.1932, § 2690.—Jaggers v. South- 
Nae Greyhound Lines, 34 F.Supp. 


Ark. Where plaintiffs’ automobile 
was stopped near middle of highway 
which was four or more lanes wide, 
at intersection with through highway, 
and truck driver who intended to turn 
to right drove up and stopped near 
edge of pavement on right of automo- 
bile, as permitted by statute, and thus 
obstructed view of driver. of plaintiffs’ 
automobile, and plaintiffs’ automobile 
thereupon was driven across the in- 
tersection and was struck by another 
automobile which was traveling on the 
through highway and, therefore, had 
right of way, truck driver was not 
guilty of any negligence rendering 
him or truck owner liable to plaintiffs. 
Pope’s Dig. §§ 6717(b), 672244), 6730 
(b).—Ozark Natural Gas Co. y. Moore, 
144 S$.W.2d 35. 


_ N.¥.App.Div. Under statute prohibit- 
ing parking of vehicles with left side to 
curb and defining curb as including 
boundaries of roadway, whether mark- 
ed by curbstone or not and defining 
roadway as that part of public high- 
way intended for vehicular travel, 
where negligence of motorist in park- 
ing automobile in violation of statute 
at night on wrong side of highway 
but on unpaved portion which was 
also used by travelers was proximate 
cause of injuries to pedestrian who was 
struck while walking around parked 
automobile by approaching automobile 
which collided with parked automobile, 
motorist could not escape liability for 
injuries on ground that only part of 
highway intended for vehicular travel 
was paved portion and that statutes 
were not violated. Vehicle and Traffic 
§ 2, subds. 3, 4; § 86, subd. 6.— 
Rue y. Borrman, 22 N.Y.S.2d 209, 
260 App.Div. 337. 


Ohio App. A violation of the provi- 
sions of the statute that no vehicle 
shall stop on any road or highway, ex- 
cept with the front and rear right 
wheels within one foot of the right- 
hand side of the improved portion of 
the road, nor in any such way as to 
obstruct a free passage of the road, 
is ‘negligence per se.’ Gen.Code, § 6310- 
27.—Pugh y. Akron-Chicago Trahsp. 
Co., 28 N.E.2d 1015, 64 Ohio App. 479, 
ged 28 N.H.2d 501, 137 Ohio St. 


The ‘other lawful requirements” re- 
ferred to in statute providing that no 
vehicle shall stop on any road or high- 
way, except with the front and rear 
right wheels within one foot of the 
right-hand side of the improved por- 
tion of the road, nor in any such way 
as to obstruct a free passage of the 
road, provided that nothing in the stat- 
ute shall be held to apply whenever a 
driver of a vehicle is compelled or per- 
mitted to stop by reason of “other 
lawful requirements,’ are the regula- 
tions adopted pursuant to law by the 
Public Utilities Commission relating to 
public and private motor vehicle car- 
riers. Gen.Code, § 6310-27.—Pugh_ v. 
Akron-Chicago Transp. Co., 28 N.H.2d 
1015, 64 Ohio App. 479, affirmed 28 
N.B.2d 501, 137 Ohio St. 164. 


Va. The statute prohibiting stopping 
of bus on traveled portion of highway 
unless operator cannot leave traveled 
portion with safety does not require 
operator of school bus to leave the 
highway under any and ali circum- 
stances before stopping to take on and 
to discharge school children, but au- 
thorizes operator to stop on the traveled 
portion when condition of the weather, 
the highway and the surrounding cir- 
cumstances render it unsafe to leave 


the traveled portion. Code 1936, § 2154 
(133) —Webb v. Smith, 19 S.B.2d 503. 

See Schram v. Kearns [1941] 3 Dom. 
L.R. 470. 


i 


§ 743 
Ga. The statutes relating to parking. 


lighting, passing, and operation of au- 


tomobiles with reference to pedestrians, 
were designed for safety of general 
public in relation to personal property 
or both, and contemplate safety for 
all users of highways, and do not ex-— 
elude pedestrians. Ga.Code Ann. §§ 
68-302 to 68-304, 68-314, 68-9917.— 
Sprayberry v. Snow, 10 S.H.2d 179, 190 
Ga. 723, reversing 1 S.H.2d 756, 59 Ga. 
Sei ae mandate conformed to 11 8.B. 
2d 4 


Under statutes regulating parking, 
lighting, passing, and operation of au- 
tomobiles with reference to pedestrians, 
proprietor of truck owes duty to pedes- 
trian on highway, in respect to parking 


of truck on highway, a violation of | 


which may constitute actionable neg- 
ligence for injury to pedestrian. Ga. — 
Code Ann. §§ 68-302 to 68-304, 68-314, © 
68-9917.—Sprayberry v. Snow, 10 S.E. 
9d-179, 190 Ga, 723, reversing 1 §.H.2d 
756, 59 Ga.App. 744, mandate con- 
formed to 11 S.H.2d 431. 

Tex.Civ.App. A truck operated by 
driver in course of employment but 
parked on street temporarily- without 
lights burning at time automobile col- 
lided therewith was 


‘in operation’ on the highways at 
night to display lights. Pen.Code 1925, 
art. 798.—EHnglish v. Ware, 147 S.W.2da 
864. 


to restore a wrecked automobile to 
the highway, may stand on the trav- 
eled portion of the highway for a 
reasonable length of time, but must, 
not occupy more of the highway than 


ae 


nth 


“in operation” 
within statute requiring motor vehicles — 


W.Va. A wrecker truck, being used +a, 


Ry 


is reasonably necessary, and approach- 


ing traffic must be fully warned of the 

obstruction by lights, flags, guards, or 

other practical means.—Cooper y. Te- 
ter, 15 S.H.2d.152. 
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Ind. Truck owner’s failure to comply 


with statutes requiring headlights of 


truck on highway in dark to be lighted, 
requiring truck to be equipped with 
two brilliant burning danger or caution 
signals, and requiring such signals to 
be displayed where truck was stalled 


on highway outside city at night, was 


‘negligence per se’. Burns’ Ann.St. 
1933, §§ 47-505, 47-525, 47-526.—Win- 
der & Son y. Blaine, 29 N.H.2d 987. , 
See Schultze vy. Endel [1940] 4 Dom. 
E.R. 118. 
; § 750 ‘ ; 

Colo. Where motorist who was driv- 
ing in fog and sleet in freezing tem- 
perature on winter morning stopped 
automobile partially on paved highway 
for purpose of removing frost which 
had entirely covered windshield, the 
automobile was not “disabled” 
meaning of statute which prohibits 
parking on paved portion of highway, 
but makes exception in case of a ‘‘dis- 
abled’’ vehicle eg gaz left on paved — 


portion. ’35 ec. 16, § 228(b).— 
Dillon vy. Sterling Rendering Works, 
106 P.2d 358. 

Conn. Where tow truck driver was. 


injured when automobile being towed 
was struck by following automobile 
causing tow truck driver to be pinned 
between rear of towed car and front 
of following automobile and tow truck 
was parked parallel to and 2% feet 
from edge of concrete roadway, deci- 
sion that tow truck driver was con- 
tributorily negligent could not be sup- 
ported upon the ground that he was 
violating the statute against parking 
upon “traveled portion” of highway. 
Gen.St.1930, § 1653.—Nichols v. Wil- 
liams, 16°A.2d 605, 127 Conn, 337. °* 

Fla. An automobile driver, colliding 
with approaching automobile on its 
proper side of road after passing 
parked truck on left at night, without 
having observed approaching automo- 
bile before turning to left, though it 
was an open, straight and unobstructed 
highway where he could have seen it 
when several hundred feet away, was 


within © 


r 


passage of other vehicles. 


be laid down 
cumstances and facts of particular case 


with rear of truck, 
with its body extending three or four 


truck in time to avoid collision. 
No. 21 of 1932, § 3, rule 4(a).—Gaiennie 
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guilty of contributory negligence, bar- 
ring recovery of damages from truck 
owner for resulting injuries, as matter 
of law.—G. Ferlita & Sons v. Beck, 197 
So. 340, 143 Fla. 509. 

It was duty of one driving automo- 
bile in night-time to keep lookout 
ahead, so as to see approaching auto- 
mobile, which he would then have rea- 
lized that he must pass at about place 
where he passed parked truck on left 


thereof just before colliding with such: 


approaching automobile,—G. Ferlita. & 
erat vy. Beck, 197 So. 340, 143 Fla. 

UlApp. A driver of truck, which 
stopped because of mechanical or other 
defect with left side on highway pave- 
ment, leaving 37 feet of width thereof 
open and clear, did not violate statute 
providing that no person shall “stop, 
park or. leave standing” any vehicle 
on paved part of highway and that 
clear, unobstructed width of at least 20 
feet of such part of highway opposite 
standing vehicle must be left for free 
Smith-Hurd 
Stats. e. 95%, § 185(a).—Blachek v. 
City Ice & Fuel Co., 35 N.H.2d 416, 311 


Lj LLApp,.1. 


The mere parking of automobile on 


highway without lights is not of itself 


negligence.—Blachek v. City Ice & Fuel 
Co., 35 N.H.2d 416, 311 Ill.App. 1. 
La. In determining whether automo- 


bile driver was negligent in failing to 
slow down or to observe stationary 


vehicle obstructing highway ahead of 
him, so as to bar his recovery of dam- 
ages for injuries sustained in collision 
therewith, no hard and fast rule can 
but surrounding cir- 


Act No. 21 of 
1932, § 3, rule 4(a).—Gaiennie v. Co- 


must be considered. 


operative Produce Co., 199 So. 377, 196 


La. 417, answers to certified questions 


-eonformed to 199 So. 610. 


One driving automobile at between 


40 and 45 miles an hour on open high- 
way with proper lights at night in 
. neighborhood not shown to be thickly 


populated and slowing down to _ be- 
tween 20 and 25 miles an hour and 
dimming lights on meeting approaching 
automobiles shortly before colliding 
parked at angle 


feet into road, was not guilty of con- 
tributory negligence in failing to vers 
c 


y. Cooperative Produce Co., 199 So. 
877, 196 La. 417, answers to certified 


questions conformed to 199 So. 610. 


 La.App. Provisions of highway reg- 
ulatory statute were violated by occu- 

ants of automobile in parking automo- 
bite with left rear wheel resting on 
pavement so that there was not left 
an unobstructed width of not less than 
15 feet upon traveled portion of high- 
way and in not thereafter continuously 
displaying appropriate signal lights, 


and therefore the automobile occupants 
were negligent as a matter of 


law. 
Act No. 21 of 1932, § 3, rule 15.—Rec- 
tor y. Allied Van Lines, 198 So. 516. 

Ohio. A motorist who was injured 
in collision at night with rear of un- 


lighted parked truck beyond the crest 


of hill could not avoid application of 
the ‘‘assured clear distance ahead” stat- 
ute because crest of hill cut off his 
view of the truck, and that he was 
blinded by lights of an automobile 
coming from the opposite direction, 
Gen.Code, § 12603.—Smiley v. Arrow 
ape ne Bed Co., 33 N.H.2d 3, 138 Ohio 
Ohio App. The — statute providing 
that a vehicle joining the flow of traf- 
fic on a road or highway from a stand- 
ing position, an alley, a building, or 
private property shall yield the right 
of way to all other vehicles, creates 
a “mandatory” obligation. Gen.Code, 

6310-29.—Bohn v. Deyo, 35 N.H.2d 
451, 66 Ohio App. 500. 

The violation* of the statute provid- 
ing that a vehicle joining the flow of 
traffic on a road or highway from a 
standing position, an alley, a building, 
or private property shall yield the 
right of way to all other vehicles, is 
‘negligence per se.” Gen,Code, 


MOTOR VEHICLES 


6310-29.—Bohn y. Deyo, 35° N.E.2d 
451, 66 Ohio App. 500. ; 
Okl. Where plaintiff's automobile 
and defendant’s truck had __ been 


stopped on opposite sides of highway 
with intervening space too narrow for 
traffic to pass and plaintiff was injured 
when automobile traveling at high rate 
of speed attempted to drive through 
the narrow space, if plaintiff had vio- 
lated statute by stopping his automo- 
bile less than three feet from center of 
highway, plaintiff could not _ recover. 
69 Okl.St.Ann. § 583, rule 10.—Road- 
way Express v. Baty, 114 P.2d 935. 

The statute fixing the standard of 
conduct in respect to stopping automo- 
bile on highway does not relieve mo- 
torist of his common law duty to use 
ordinary care for his own safety and 
the safety of others. 69 OkI.St.Ann. § 
583, rule 10.—Roadway Express v. 
Baty, 114 P.2d 935. 

Or. The statute providing that when 
any truck and its lighting equipment 
are disabled when lighted lamps must 
be displayed and vehicle cannot im- 
mediately be removed from the main- 
traveled portion of the highway, the 
driver shall cause such flares or other 
signals to be lighted and placed on the 
highway, had no application to situa- 
tion where there was no evidence, to 
show that lights of truck and trailer 
which were parked partially on high- 
way while a tire was being changed 
were disabled. Laws- 19387, ¢. 327.— 
Ellenberger vy. Fremont Land Co., 107 
P.2d 837. 


Pa. A motorist who collided with 
rear of truck which was parked on 
highway without lights did not fail 
to have his automobile “under control’ 
so as to preclude recovery for injuries, 
where motorist was blinded by lights 
of another parked truck, slowed down 
to .25 miles per hour, and after ob- 
serving unlighted parked truck veered 
to the left in attempt to avoid colli- 


sion.—Nelson v. Damus Bros. Co., 16 
A.2d 18, 340 Pa. 49. 
Pa.Super. A motorist proceeding 


around highway curve and into fog 
bank at a speed greater than permitted 
him to bring his automobile to a stop 
within the assured clear distance ahead 
was guilty of contributory negligence 
which barred his recovery of damages 
suffered in collision with automobile 
which had been stopped on highway. 
75 B.S. § 501(a).—Lauerman y. Strickler, 
14 A.2d 608, 141 Pa.Super, 240. 


That motorist driving around highway 
curve and striking automobije parked in 
fog bank did not anticipate that there 
would be fog around the curve did not 
exonerate him from contributory negli- 
gence for proceeding in violation of the 
statute requiring motorist to proceed at 
a speed not greater than will permit 
him to stop automobile within the as- 
sured clear distance ahead. 75 P.S. § 
501(a).—Lauerman y. Strickler, 14 A. 
2d 608, 141 Pa.Super. 240. 


Pa.Com.Pl. Where one parks an au- 
tomobile partly on a public highway 
in violation of the Vehicle Code and, 
as a result thereof, the fenders on the 
left side of his car were struck by the 
hub of a passing wagon, held, the 
damage to the automobile was caused 
by the plaintiff's own act, and since 
the violation of the act of assembly was 
the efficient and proximate cause of 
the damage the plaintiff cannot recover, 
—Shirk vy. Hsh, 54 York 130. 
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Colo. Truck driver who left truck 
out all night in winter in freezing tem- 
perature, began trip with windshield 
in a semiobstrueted condition, and at 
7 o’clock in morning drove three and 
one-half miles in country in dense fog 
and sleet and permitted windshield to 
become completely obstructed, except 
for a two-inch strip running up and 
down on left end, and concentrated his 
view on black stripe extending down 
center of paved highway without mak- 
ing effort to observe other portion of 
highway, with result that truck side- 
swiped automobile parked partially on 
right side of highway, was guilty of 
negligence causing death of operator of 


Hy SSeS ORGS. 
the automobile—Dillon v, Sterling — 
Rendering Works, 106 P.2d 358. a 
See Koenig. and Kuefler y. Figol and 
Danchuk [1941] 3 Dom.L.R. 732. | 


Wash. Where truck and_ trailer, 
which was 3 feet high and 27 feet long, 
and carried clearance. and taillights, 
which were lighted, were backed from 
filling station grease rack located on 
well-lighted premises to a point 7 feet 
on a 4-lane arterial highway while 
filing station attendant attempted to 
signal highway traffie by use of flash- 
light, the truck driver had duty of ex- 
ercising great care to avoid injuring 
persons using highway, and burden 
rested heavily upon driver to see that 
no harm was done to such _ persons. 
Rem.Reyv.Stat. §§ 6360—35, 6360—91, 
CGT hate an v. Reinhardt, 106 P. 
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Wash.’ Where truck and _ trailer, 
which was 3 feet high and 27 feet long, 
and carried clearance and taillights 
which were lighted, were. backed from 
filling station grease rack located on 
well-lighted filling station premises to 
a point 7 feet on a 4-lane arterial 
highway while filling station attendant: 
attempted to signal highway traffie by 
use of flashlight, and a motorist who 
was following other vehicles which 
successfully avoided collision with 
truck failed to observe it in time to 
avoid collision which resulted in the 
motorist’s death, truck driver, who 
sounded no horn and placed no flares 
on highway or along the side there- 
of, was guilty of negligence as a mat- 
ter of law. Rem.Rev.Stat. §§ 6360—35, 
6360—91, 6360—92.—Sodden v. Rein- 
hardt, 106 P.2d 574. 


‘ 
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Conn. Where motorist approaching 
public highway from private way 
stopped at highway but started again, — 
when truck approaching on public high- 
way was 25 feet away and it was too 
late to avoid collision, truck driver was 
then first charged with duty of .antici- 
pating motorist’s act. Gen.St.Supp. 
1935, § 636c¢.—O’Brien vy. Seaboard 
tae Lines, 16 A.2d 826, 127 Conn. 

Conn. Under statute providing that 
no operator. om driver entering upon 
publie highway from private way shall 
have the right of way, user of private 
way has no right to drive out onto 
highway when this involves danger of 
collision. Gen.St.Supp.1935, § 636¢— 
O’Brien v. Seaboard Freight Lines, 16 
A.2d 826,,127 Conn, 374. 


Iowa. The provision of the 
trafic act requiring vehicle emerging 
from alley to stop immediately prior 
to driving onto sidewalk was designed 
for benefit of traffic of every kind 
which might be affected by vehicles 
emerging trom alleys, and was not in- 
tended merely to protect pedestrians, in 
view of prior act requiring vehicle 
emerging from alley to stop immediate- 
ly before entering street. Code 1935, § 
5035; Code 1939, § 5029.13.—Mowrey 
v. Schulz, 296 N.W. 822. 

Iowa. The statutory requirement 
that a driver emerging from an _ alley 
stop carries with it implied duty of 
using driver’s sight and hearing to as- 
certain that the way is clear before en- 
tering highway. Code 1939, § 5029.13. 
—Mowrey v. Schulz, 296 N.W. 822. 


Iowa. A driver who, on emerging 
from alley, fails to stop, as required by 
statute, and ascertain that the way is 
clear before entering street may not 
by such wrongful act acquire right of 
way over other vehicles traveling on 
the street. Code 1939, § 5000.01, subds. 
45, 61; § 5029.13.—Mowrey v. Schulz, 
296 N.W. 822... 

Mich. \Where a driver emerging from 
a driveway, parkway or from an open 
space in a country’ district does not 
light his truck, pays no attention to 
tue lights of an oncoming vehicle, and 
without lights or warning on his trac- 
tor and trailer drives out into the high- 
way and momentarily blocks it and at 
a rate of speed so that the driver of 
the oncoming truck does not see him 


until too close to stop, the driver en- ; oa ‘i 
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| Thynster Co. 596. N.W. 844, 296 Mich. 


_. La.App. 
- way in open country had the right to 
_ travel at 50 miles per hour and to rely, 
which the law im-. 
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Mich, Where a driver emerging from 
a driveway, parkway or from an open 
space in a country district does not 
light his truck, pays no attention to 
the lights of an oncoming vehicle, and 


without lights or warning on his trac-. 


tor and trailer drives out into the high- 
way and momentarily blocks it and 
at a rate of speed so. that the driver of 
the oncoming truck does not see him 
until too close to stop, the driver en- 
tering the highway is negligent, and 
it becomes a jury question whether 
the driver of the oncoming truck was 
guilty of contributory negligence. 
Comp.Laws. 1929, § .4736.—Meehl . v. 
Barr Transfer Co., 396 N.W. -844, 296 
-Mich. 697. 

Okl. A motorist, desiring to make 
a left turn across highway between in- 
tersections into private driveway, 
should exercise extra precaution before 
attempting “it, since such turns are 


less frequent than at intersections, and : 


therefore not anticipated to the same 
extent by other motorists.—Caesar_ v. 
Phillips Petroleum Co., 104 P.2d 429. 
Wa. The statute regarding duties of 
driver of vehicle entering a public 
highway from a private road must be 
given a reasonable construction. Code 
T936. § TREY ne Temple v. Elling- 


- ton, 12 S.B.2d 826. 


Va. <A driver of a vehicle entering a 
public highway from a private road is 
only required to yield right of way to 
those lawfully approaching so near the 


intersection that he cannot safely enter. 


it. Code 1936, §§ 2154(123), 2154(124). 
—Temple v. Ellington, 12 8.H.2d 826. 
Where truck entering public high- 
way from private road and making left 
turn was struck by automobile ap- 
prenehing from left, driver of automo- 
ile had right of way if he was. pro- 
eeeding lawfully, but truck driver did 
not have to assume that. he would en- 


counter any vehicle being operated at 


an excessive speed. Code 1936, | §§ 
2154(123), 2154(124) —emple. y., El- 
lington, 12.8.B.2d 826 

Wash. In action by occupant of au- 
tomobile -against_ truck owner for in- 
juries sustained in consequence of em- 
ergency stop of automobile in. which 
oceupant was riding to avoid collision 
with truck, even if truck driver emerg- 
ing from alley stopped at building line 
-befere proceeding across_sidewalk and 
into street, his failure to yield right 
of way to automobile traveling on 
street as required by statute and city 
ordinance constituted negligence. Rem, 
Rev.Stat. § 6360—92.—Weaver v. Mc- 
Clintock-Trunkey Co., 111 P.2a 570. 

The, purpose of “statute and. ordi- 
nance, of city of Spokane requiring 


t operator of vehicle emerging from alley 


to bring. vehicle to a. full stop; and 
yield right of way to all. vehicles upon 
‘street is to require operator to stop, 
before entering street, at a point where 
he can see traffic approaching from 
either direction, on street. Rem.Rey, 
Stat. § 6360—92.—Weaver vy. Mee tiR: 
tock-Trunkey Co., 111 P.2d 570. 
§ 758 
A motorist. on public high- 


on the duty of care, 
posed on driver of an automobile com- 
ing out of private driveway, to be on 
the lookout for automobiles coming 
from. either direction: before entering 
highway.—General | apace Ins. -Cor- 


Mich. The purpose of the statute 
requiring driver of .vehicle entering 
public highway from private driveway 
to come to full stop before entering 
‘such highway is to require a timely 
stop before entry upon travelled por- 
tion of the highway. Comp.Laws 1929, 
§ 4713.—Pierson v. Bailey Products Co., 
298 N.W.-518, 298 Mich. 243: 

Ohio App. The statute providing that 


_ poration yv. Kelly, 198 So. 376 


a vehicle joining the flow of traffic on 


a road Or highway from a standing 


66 Ohio App 


way to all other vehicles, creates’ a 
“mandatory” obligation. Gen.Code,  § 
6310-29. nL A Deyo, 35 N.H.2d 461, 


The violation of the statute providing 
that a vehicle joining the flow of traf- 
fic on a road or highway from a stand- 
ing position, an alley, a building, or 
private property shall yield the right 
of way to all other vehicles, is ‘‘negli- 
gence per se”. Gen.Code, § 6310-2 
Bohn v. Deyo, 35 N.B.2d 451, 66 Ohio 
App. 500 

Tenn.App. A® motorist must keep 
diligent lookout ahead and must see 
all that. comes within radius of his 
line of vision, both in front and to the 
side, but he is not required to turn 
his head at every private driveway on 


public EROS OE RIE: .-—Harris v. Miller,. 
y 


144 S.W.2 

A motorist approaching an intersec- 
tion owes a greater duty to keep a 
diligent lookout than _a motorist ap- 
proaching a private driveway leading 
from a residence to the street.—Harris 
v. Miller, 144 S.W.2d 7. 

§ 761 : 

Pa.Super. Automobile traveling on 
state highway had right of way over 
truck driven from private lane. across 
highway to a meadow. 75 P.S. § 573 
(a).—Carroll v. Kirk, 19 A.2d 584, 144 
Pa.Super. 211. 

Wis. Where truck driver was emerg- 
ing from an alley and crossing an ar- 
terial highway, it was his duty to stop 
and yield right of way to all vehicles 
approaching on such highway. St.1939, 
§§ 85.10(35). 85.18(8, 9), 85.69 —Cran- 
ston y. Railway Express Agency, 297 
N.W. 418, 237 Wis. 479. z 


§ 762 L 

Cal.App. Defendants who were op- 
erating their truck and trailer on a 
public highway at, night with timbers 
projecting beyond end of trailer had a 
plain duty sufficiently to guard against 
causing injury to others. Vehicle Code, 
§§ 621(d), 626(a), St.1935, pp. 202, 205, 
—Brooks v. Bailey, 104 P.2d 854. 
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D.C.Del. Where plaintiff @irkctea 
driver .of defendant’s truck to back 
truck toward concrete mixer, driver 
looked back along left-hand side of 
truck and relied on plaintiff to. guide 
him on right side, and plaintifé 
stepped into path of ‘truck to remove 
a stone and upon rising was struck 
on the back of the head, driver was 
doing all that a reasonably prudent 
person could do under the circum- 
stanees, and plaintiff was. guilty of 
negligence which was the ‘proximate 
cause’ of his injuries, and. hence 
plaintiff could not recover. therefor 
from defendant.—Giudice v. Delaware 
Sand & Gravel Co., 38 F.Supp. 90. 

Ariz. Where deceased was not an 
invitee on .defendant’s premises and de- 
ceased was doing a ‘purely voluntary 
act when injured by truck, operator of 
truck and owner of premises were not 
liable in damages for death of de- 
ceased, unless guilty of gross negli- 
gence, willfulness or wantonness.— 
Western Truck Lines v. Du Vaull, 112 
P.2d 589. 

Where deceased “went to’ freight yard 
of defendant truck line for some 
freight belonging to deceased’s employ- 
er and remained some 15 or 29 minutes 
visiting truck line employees, notwith- 
standing some one had previously 
ealled for and obtained the freight, and 
where deceased without’ knowledge of 
truck driver and contrary to’ warning 
of another’ employee of the truck line 
went between truck and dock to assist 
in adjusting pieces of pipe, which ex- 
tended nyer bed of truck to allow truck 
to back against dock, the’ deceased 
was a ‘volunteer’, and the truck line 
and its employee, the truck driver, were 
not liable for the deceased’s death.— 
Western. Druck Lines v..Du Vaull, 112 
P.2d 589. 

Cal. A truck driver has clear duty 
of care toward pedestrians and is re- 
quired to exercise greater caution in 
a school yard than under ordinary cir- 
cumstances.—Taylor v. Oakland Scav- 


, an alley, a building, or pri- 
te. property shall Grad ‘the right of 


enger Co., ‘440 P24 1044, prior 
103 P.2d 605. is 

Cal.App. A Btevedone “who. “pact on ; 
dock at express invitation of. Corpora 
tion which was in possession and con- 
trol. of dock for purpose of perform 
ing services for corporation to help 
discharge a cargo of lumber from a 
steamship, was an “invitee” to whom 
corporation and stevedore’s employe 


in operation of the lumber carr r. 
which was a four-wheeled  vehicl 
equipped with rubber tires.—Burke v. 
John E. Marshall, Ine., 108 P.2d 73. 

Where driver of 
which was a _. four-wheeled 
equipped with rubber tires, I 
could be driven over a pile of lumber 


at any time or give any other warni 
as’ he approached a pile of lumber 
such conduct constituted “active neg 
ligence”’ as distinguished from “passi 
negligence’”’ as regards liability for 7 
juries to stevedore who was struck 1 
the carrier.—Burke y. John E. Marsh 
Inc., 108 P.2d 738. : 


Cal.App. Where operator of aitaree ne 
bile parking station agreed ‘with one 
engaged in washing outside walls of 
building adjacent to the ‘parking sta- 
tion, that automobiles underneath th 
scaffold would be moved, the obli 
tion imposed on operator of pa 
station to use due care not to 
one on scaffold was enlarged by r 
son of the dangerous nature of 
objects to be moved. —Beck ve Sirota, 
109 P.2d 419. 

Where operator of antomhobite I 
ing station agreed with one engag 
washing outside walls of. building ad 
jacent to parking station that automo 
biles’ underneath the scaffold, bein 
used in washing the building, would | 
be moved, the obligation of oper 
of parking station to use due care not 
to injure anyone, on the scaffold was 
“ex |contractu” and “ex delicto”, and 
operator of parking station owed. du 
to, exercise reasonable care in oremiov~. 
ing the automobiles. Civ.Code, § 1 
—Beck v, Sirota, 109 P.2d, 419. 


One in charge of automobile neat 
station, in moving automobile parke 
almost beneath scaffold being used 
weshiay outside walls of buildin 1 
jacent to parking station, in accord 
with agreement of operator of aut 
mobile parking station that the auto- 
mobiles would be so removed, had th 
duty in the exercise of “ordinary. ear 
to ascertain before driving automob 
away whether it was likely. to e 
hooked to a looped electric li ht cord 
suspended from the scaffold. we 
§ 1708.—Beck y. Sirota, 109 P.2 AROS Se 

Where. operator of automobile park- 
ing station agreed to move. automobi 
from wall adjacent to par 
station while wall was being was 
agreement required operator of stati 
to, remoye automobiles in such close 
proximity to operations of workmen as — 
to imperil the safety of any automo- 
bile, and henee operator of station — 
would not be relieved from liability 
for injuries sustained by ork stad i 
when electric light cord hanging from at 
scaffold was caught on, automobile, ; 
causing workman. to fall from. scatfold, 
merely’ because automobile was not di- ; 
rectly below scaffold. Civ.,Code, § 3533. tis 
—Beck y. Sirota, 109 P.2d ALON ieee a 


Cal.App. A motorist was not bound | 
to sound his: horn while driving -on , 
private driveway near motorist’s home. 
$t.19387, p. 169, § 671.—Hdelson -y. Hig- | 
gins, 111, P.2d 668. 

Hyen if motorist while driving auto- 
mobile on private driveway near mo- 
torist’s home veered slightly to the 
left, thereby driving upon pedestrian 
walk on adjacent property where 544. 
year old child lived, such conduct did 
not constitute actionable. negligence 
which would render motorist liable for 
injuries sustained when child suddenly 
run. into side of automobile.—Hdelson 
vy. Higgins, 111 P.2d 668. 

App.D.C.. The fact that employee of 
company which rented space for its 
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of company’s parked trucks, 
which was struck by a truck belong- 


ae 
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trucks in defendants’ garage had left 
garage after truck had been parked 
to go across alley to procure a soft 
drink and -had returned again to the 
garage did not make him a “trespass- 
er’ or a mere “licensee” to whom de- 
fendants owed only the duty of re- 
fraining from willfully or intentional- 
ly injuring him.—Chapman vy. Coates, 
119 F.2d 441. 
In action for death of employee of 
company which rented space for its 
trucks in defendants’ garage, the trial 
court properly instructed jury | that 
employee, who sustained fatal injuries 
when caught between two of com- 
pany’s parked trucks, one of which 
_ was struck by a truck belonging to 
defendants as it was backed into gar- 
age by one of their employees, was 
entitled to a reasonable time to leave 
garage and that what. constituted a 
- reasonable time was a question of 
fact for the jury.—Chapman y. Coates, 
119 F.2d 441. ‘ 
On question of garage owners’. lia- 
bility for death of employee of com- 
pany which rented space in garage for 
its trucks, it was not necessary that 
who sustained fatal inju- 
ries when he was caught between two 
one of 


ing to garage owners as it was backed 
into garage by one of their employees, 
should have been engaged in com- 


nee pany’s work during all the time that 


‘he was with the truck on which he 
was a helper, provided that only a rea- 
sonable time elapsed after the parking 
of the truck and before the occurrence 
of the aeccident.—Chapman v. Coates, 


119 F.2d 441. 


DiLApp. Where at time of injury to 
child from brick thrown from racing 
dual wheels of contractors’ truck in 
public highway child was on private 
property of a third person, the con- 
tractors could not claim protection af- 
forded property owners against de- 
. mands of trespassers or mere licensees 
for injuries—Schiermeier vy. Hoeffken, 
33 N.H.2d 147, 309 IllApp. 250. 
Where at time of injury to child 
- from brick thrown from racing dual 
wheels of contractors’ truck in public 
highway ehild was on private property 
ot:a third person, the contractors. owed 
the child a duty to refrain from negli- 
gent conduct towards. him.—Schiermei- 


‘er v. Hoeffken, 33 N.E.2d 147, 309 
TLApp. 250. ; 
Minn. ~ Under the rule that a pos- 


sessor of realty is subject to liability 
to licensees, whether business visitors 
or gratuitous licensees, for bodily harm 
- caused to them by his failure to carry 
on his activities with reasonable care 
for their safety, unless the licensees 
knew or from facts kuown to them, 
should have known of the possessor’s 
activities, and of the risk involved 
‘therein, insurance salesman who as a 
“pratuitous licensee’ went to garage 
to sell employee a policy between the 
hours of 12 and 1 o’clock, while em- 
ployee was not working, was entitled 
to have proprietor of garage exercise 
ordinary care for his safety.—Roadman 
v. C. BE. Johnson Motor Sales, 297 N.W. 


166. 


N.Y.App.Div. 


Motorist owed duty of 
reasonable care to infant sitting on 
step adjacent to concrete driveway over 
which motorist backed into street, even 
‘if infant was a bare _licensee.—Sza- 
blewski y. Michael, 28 N.Y.S.2d 163, 262 
App.Div. 801. 


. $.C. Where, to permit passage of an- 
other’ vehicle, lawfully constructed 
truck was being driven to extreme 


right of street, close to but not against 
curb of street which sloped toward 
eurb so as to cause top of truck to 
lean further into curb, and _ truck 
struck a marquee which was not in 
line of vision of truck driver, the truck 
driver was not guilty of negligence 
in failing to observe the unusual slope 
in the street or in failing to observe 
that the marquee was in proximity to 
the vehicular portion of the street and 
at such height from the sidewalk that 
when top of truck leaned toward curb, 
it would come'in contact with the 
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marquee,—Shields vy. Chevrolet Truck, 
12'S.H.2d 19,195 S.C. 437 : 

Driver of lawfully constructed truck 
and trailer had right to assume that 
objects beyond his line of vision but 
suspended over sidewalk were suffi- 
ciently without the vehicular portion of 
the street as not to create a hazard and 
as to permit a clear passage of vehicles 
when driven in close proximity to curb 
of sidewalk esvecially where street was 
narrow and much traveled by all class- 
es of moving ‘vehicles.—Shields_ v. 
esta Truck, 12° S.H:2d5 19; LISeS: 


Wis. Motorist who8e automobile 
struck child at a point on a private 
driveway to garage was not under 
duty to keep a lookout unless motor- 
ist knew, or in the exercise of ordi- 
nary care ought to have known, that 
the child or someone else was likely to 
be passing behind or in the vicinity 
of the automobile.—Hartzheim v. 
Smith, 298 N.W. 196, 238 Wis. 55. 


§ 764 

Cal.App. The test for determining 
whether a publicly owned motor ve- 
hicle is at a given time an authorized 
emergency vehicle responding to an 
emergency call, so as to be excluded 
from restrictions of speed, right of 
way, and other rules of road, is not 
whether an emergency in fact exists 
at the time, but whether the vehicle 
is then being used in responding to an 
emergency call.—Coltman v. City of 
Beverly. Hills, 105 P.2d 153. : 

The public employer of emergency 
vehicle operator, giving statutory no- 
tice of his approach, is not liable for 
injuries to another, unless operator 
arbitrarily exercised his statutory priv- 
ileges.—Coltman v. City of Beverly 
Hills, 105 P.2d 158. 

The questions of authorized emer- 
gency vehicle’s speed, right of way, or’ 
other rules of road, are immaterial 
in action against public owner thereof 
for injuries to another as alleged re- 
sult of operator’s negligence; the only 
fact questions being whether there was 
emergency call, whether statutory 
warning of vehicle’s approach was giv- 
en, and. whether operator’ arbitrarily 
exercised his statutory  privileges.— 
Coltman v. City of Beverly Hills, 105 
Pi2d 153. ; 

Recovery could not be had against 
city for death of pedestrian who was 
struck by police automobile after au- 
tomobile had collided with a police 
motorcycle at intersection, even though 
pedestrian was entirely free from neg- 
ligence, where it appeared that both 
police vehicles were responding to an 
emergency call, that statutory warning 
was properly given by driver of each 
vehicle, and that there was no arbi- 
trary exercise of statutory privileges 
aceorded police: vehicles—Coltman — vy. 
City of Beverly Hills, 105°P.2d 153: 


§ 773 
Cal.App.. Though city . ambulances 
when responding to emergency calls 
may be lawfully. operated at a high 
rate of speed and under some circum-, 
stances may. disregard traffic stop signs 
at intersections, the failure to sound 
the siren ‘on approaching intersections 
may be deemed an act of “negligence”. 
eriyreth v. City of Oakland, 112 P.2d 


: § 776 

Ala. A bicyclist entering highway 
from side road had continuing duty to 
use due care to look down the road 
for approaching automobiles and on- 
coming truck driver could assume that 
bicyclist had done so and knew of the 
approach of the truck until the con- 
trary was manifest to him.—Francis y. 
Imperial Sanitary Laundry & Dry 
Cleaning Co., 2 So.2d 388. 


In action for’death of bicyclist re- 
sulting from collision with an oncom- 
ing truck, refusal of a requested charge 
based on the theory of failure of truck 
driver to observe a railroad stop sign 
set up pursuant to statute was not 
error, Since statute was only concerned 
with railroad crossing and its dangers, 
and was not intended ‘for ‘the ‘benefit 


of bicyclist. Code 1940, Tit. 36, § 6.— 


Francis. y. Imperial Sanitary Laundry : 
& Dry Cleaning eon So.2d 388. 


C.C.A.Miss. A motorist approaching 
pedestrian on highway at night did not, 
on ground that pedestrian was drunk, 
owe to him the same duty owed a child, 
in absence of evidence that motorist 
knew or ought to have known that 
pedestrian was drunk or incapacitated. 
but motorist at most owed pedestrian 
duty to exercise reasonable care not to 
injure him.—Carey-Reed Co, v. Carney, 
117 F.2d 108. 

C.C.A.Miss. The “reasonable care’ 
which a motorist must exercise in order 
to ayoid injury to a pedestrian is the 
care which a reasonably prudent man 
would ‘use under the same or similar 
circumstances.—Carey-Reed Co. v. Car- 
ney, 117 F.2d 108. 

A ‘motorist who was traveling at 
moderate rate of speed when he first 
saw pedestrian, who sounded his horn 
and reduced his. speed, and who as 
pedestrian, waving a club or stick, 
walked into the path of the automo- 
bile, drove into the ditch in an unsuc- 
cessful attempt to avoid hitting pedes- 
trian, was not guilty of negligence for 
which his employer could be held lia- 
eres een ANE Co..v. Carney, 117 F. 


2 i 

Ala. Requested instruction that 
where’ a)-driver of an automobile has 
an unobstructed view of a group of 
people on the. side. of the highway 
ahead of him, he is eharged with. the 
knowledge that such people may enter 
the highway in the path of his auto- 
mobile and is under a duty or high 
degree of care to drive ‘so that he is 
able to control his automobile at all 
times was properly refused, since it 
was argumentative and declared a 
statement of a duty which the law 
does not impose,—Francis v. Imperial 
Sanitary Laundry & Dry Cleaning Co., 
2 So.2d 388. 

Cal. <A driver of vehicle must always 
maintain a vigilant watch for other: 
persons and vehicles using the high- 
way.—Watkins v. Nutting, 110 P.2d 
384, prior opinion 104 P.2d 413. A 

Cal: <A driver of a vehicle striking,a 
pedestrian crossing highway is not guil- 
ty of negligence if driver did those 
things which a reasonably prudent per- 
son would have done under similar cir- 
cumstances.—Watkins v. Nutting, 110 
P.2d 384, prior opinion 104 P.2d 413. 

The right of motorist to claim right 
of way oyer  a_ pedestrian’ crossing 
highway other than at an intersection 
or in marked cross-walk is not an ab- 
solute one, and pedestrian is not ab- 
solutely prohibited from so ‘crossing. 
Vehicle Code, § 562, St.1935, p. 93.— 
Watkins v. Nutting, 110-P.2d 384, pri- 
or Opinion 104 P.2d 413, any 

Cal.App. The statute prohibiting ve- 
hicles from overtaking and passing a 
vehicle which has stopped at ‘crosswalk 
to permit pedestrian to cross was in- 
applicable where pedestrian was cross- 
ing boulevard at a point outside the 
unmarked crosswalk.’ Vehicle Code, § 


£ 


560(b), St.1935, p.. 188:—Hansen  v. 
Steele, 104 P.2d 98. x ; 
Cal.App. The, driver of an automo- 


bile is bound to maintain a vigilant 
watch for other persons and vehicles 
using the highway.—Watkins v. Nut- 
ting, 104 P.2d 413. 

Cal.App. The right of a motorist to 
claim his right of way over a pedes- 
trian crossing-a highway at a point 
other than at an intersection or cross- 
walk is not absolute, in view of. provi- 
sion of Vehicle Code concerning duty of 
motorists to. exercise due eare for 
safety of pedestrians, ‘and a penesaian 
is not absolutely prohibited from so 
crossing a highway. Vehicle Code, §§ 
87, 562, St.1935, pp. 99, 188.—Watkins 
v. Nutting, 104 P.2d 413. 

Cal.App. A motorist must so oper- 
ate automobile as to prevent injuring 
pedestrians, if in exercise of due care 
it is possible to do so.—Casalegno vy. 
Leonard, 105 -P,2d 125. 

Cal.App.. “Sidewalk”, within statute 
defining an unmarked crosswalk ag 
that portion: of a roadway ordinarily 
included within the prolongation of 
boundary lines of sidewalks at inter- 


erosswalk as that portion of a road- 
way ordinarily included within pro- 
longation of the boundary lines, of 
sidewalks at intersections of streets 
which meet at approximately right 
angles applies to prolongation — of 
boundary lines of extended sidewalks 
whether or not the improved part 
thereof extends clear to the curb or 
stops a few feet short thereof. Vehicle 
Code, § 85, St.1935, p.-99.—Colburn vy. 
Schilling, 107 P.2da 279. 

The statute defining unmarked cross- 
walk as that portion of roadway ordi- 
narily included within prolongation of 


- boundary lines of sidewalks at intersec- 


tions of streets whieh meet at approxi- 
mately right angles applies to the 
space that would ordinarily be trav- 
ersed by pedestrians proceeding along 


such a sidewalk and crossing the ad-~ 


joining street. Vehicle Code, § 85, St. 
1935, p. 99—Colburn v. Schilling, 107 
Pi2d 2:79: 

Cal.App. An automobile driver was 
not excused from performing statutory 
duty to yield right of way to pedestri- 
an, walking within unmarked cross- 
walk at street intersection, by fact 
that misty condition of windshield pre- 
vented driver from seeing to his left 
or fact that he was blinded by head- 
lights of approaching automobiles. 
Vehicle Code, § 560, Sf.1935, p. 188.— 


, Fischer v. Keen, 110 P.2d 693. 


It was duty of automobile driver, 
approaching unmarked crosswalk at 
street intersection, to know whether 
pedestrians were using crosswalk. _Ve- 
hicle Code, § 560, St.1935, p. 188.— 
Fischer v. Keen, 110 P.2d 693. é 

An automobile driver, failing to yield 
right of way’ to pedestrian walking 
within unmarked crosswalk at street 
intersection, violated statute and was 
negligent per se. Vehicle Code, § 560, 
S$t.1935, p. 188.—Fischer vy. Keen, 110 
P.2d 693. 3 

Cal.App. It is the duty of driver of 
a vehicle to yield the right of way toa 
pedestrian crossing within an un- 
marked crosswalk at an _ intersection. 
Vehicle Code, § 560, St.1935, p. 188.— 
Schulman v. Los Angeles Ry. Corpora- 
tion, 111 P.2d 924. ME 

Cole. In action for injuries to pedes- 
trian, struck by automobile driven by 
defendant while crossing street outside 
crosswalk, where it was undisputed that 
other vehicles were passing along street 
at point of collision in normal manner 
immediately before accident, evidence 
that bus station was maintained in 
area showed no special hazard requiring 
more than ordinary care by motorists 
passing through block in which acci- 
dent occurred.—Fabling v. Jones, 114 
P.2d 1100. “ 

Ga. The statutes relating to park- 
ing, lighting, passing, and operation 
of automobiles with reference to pedes- 
trians, were designed for safety of 
general public in relation to personal 
property or both, and contemplate 
safety for all users of highways, and 
do not exclude pedestrians. Ga.Code 
Ann. §§ 68-302 to 68-304, 68-314, 68- 
9917.—Sprayberry v. Snow, 10 8..2d 
179, 190 Ga. 723, reversing 1 8.E.2d 
756, 59 Ga App. 744, mandate con- 


i termed’ to 11 ‘S.H.2d).43%. 


Drivers of motor vehicles have duty 
to exercise ordinary care in operation 
of vehicles on highways to avoid in- 
jury to pedestrians thereon, in like 
manner as they are under such duty to 
other lawful users of highway by 
horsedrawn or motor vehicles or per- 
sons otherwise on the highway. Ga. 
Code Ann. § 68-304.—Sprayberry vy. 
Snow, 10 S.H.2d 179, 190 Ga. 723, re- 
versing 1 §.H.2d 756, 59 Ga.App. 744, 
mandate conformed to 11 S.H.2d 431. 

Under statutes regulating parking, 
lighting, passing, and operation of au- 
tomobiles with reference to pedestrians, 


Ga. 


Code Ann. §§ 68-302 to 68-304, 68-314, 


68-9917.—Sprayberry v. Snow, 10 S. 
H.2d 179, 190 Ga. 728, reversing 1 S.E. 
2d 756, 59 Ga.App. 744, mandate con- 
formed to 11 S.H.2d 431. 

Ind. The warning which statute re- 
quires motorist approaching pedestrian 
to give is for purpose of giving pedes- 
trian an opportunity to protect him- 
self, and may also be construed as no- 
tice to pedestrian that driver intends 
to use that part of the highway on 
which pedestrian is walking, and duty 
to slow down is perhaps to the end that 
driver may change course of his auto- 
mobile if pedestrian does not heed the 
‘warning. Burns’ Ann.St. § 47-513.— 
Pfisterer v. Key, 33 N.E.2d 330. 

The statute requiring motorist ap- 
proaching pedestrian, intersecting 
highway, curve or corner where view is 
obstructed, to slow down and give sig- 
nal, requires driver to regularly and 
continuously. pay attention to the high- 
way. Burns’ Ann.St.. § 47-513.—Pfis- 
terer v. Key, 33 N.H.2d 330. 

La.App. A motorist could assume 
that a pedestrian attempting to cross a 
highly traveled highway in middle of 
block would be on lookout for on-com- 
ing traffic, and motorist could assume 
that pedestrian, upon reaching  motor- 
ist’s lane of travel, would stop or not 
attempt to cross highway in face of on- 
coming traffic, especially’ where there 
was nothing to indicate to motorist 
that pedestrian was intoxicated, unable 
to take care of himself or otherwise un- 
aware of his perilous position.—Thomp- 
son v. Dyer, 1 So0.2d 433. 

Md. A. pedestrian crossing street at 
erossing not controlled by traffic offi- 
cer had statutory right. of way, and 
driver of approaching automobile was 
required to be continuously watchful 
for possible presence of persons on 
erossing, and to have. speed so con- 
trolled that automobile could be read- 
ily stopped or diverted in time to 
avoid collision with pedestrians who 
might be exposed to such a danger. 
Code Supp.1935, art. 56, § 209.—Sugar 
v. Hafele, 17 A.2d 118. 

Mass. If relationship between plain- 
tiff and defendant when plaintiff was 
struck by defendant’s automobile was 
merely that of a traveler operating an 
automobile on a public highway and 
a pedestrian on. highway, basis. of. li- 
ability of defendant would be defend- 
ant’s want of ordinary--care, but if, 
when automobile struck plaintiff, its 
operation was an act performed in the 
course of carrying out a gratuitous 
undertaking which defendant had as- 
sumed, defendant was not liable for 
plaintiff's injury unless defendant’s con- 
duct in operating automobile was gross- 
y pee eet DonaHne vy. Kelley, 29 N. 

.2 


Mich. Motorist who operated un- 
lighted automobile in the nighttime in 
excess of 30 miles per hour on _ street 
in violation of statute was guilty of 
negligence in the operation of the au- 
tomobile which — struck ~ pedestrian. 
Comp.Laws 1929, § 4697, as amended.— 
Shank v. Lucker, 296 N.W.. 852, 296 
Mich. 705. j 

Minn. Where there was no sidewalk 
or pathway for pedestrian use ,on one 
side of avenue which intersected road 
where deceased was struck by auto- 
mobile while walking across road on or 
near intersection, nor any curb or side- 
walk lines, and no crosswalk was indi- 
cated by marks on the pavement of the 
road, there was no “crosswalk” within 
meaning of statute giving a pedestrian 
the right of way at a crosswalk, and 
henee there was no error in death ac- 
tion against motorist in instructing 
jury that deceased was not on a regu- 
lar pedestrian erosswalk within the 
meaning of the law, and therefore did 
not have the right of way as against 
the motorist. Mason’s Minn.St.Supp. 
1940, § .2720-151(32).—St. George v. 
Lollis, 296 N.W. 523. 

Mo.App. At common law, pedestrians 
are entitled to equal use with motorists 


‘unmarked crosswalk shall yield right — 


he nd velar 1N a 
WP aes ay Me Oe ro te me 
of streets and roads and all parts 
Re thea Sin are v. Raymond, 142 S.W. ~ 
Mo.App. An ordinance of city’ of. : 
Kansas City providing that every pe- 
destrian crossing a roadway at any 
point other than within a marked or ~ 


ai} iy 


of way to vehicles upon roadway does 
not attempt to abrogate Ary 3 law Sexe 
right of pedestrian to equal use with 
motorist of streets and roads and all 
parts thereof, but merely to regulate it. 
—Smart v. Raymond, 142 S.W.2d 100. | 
N.H. A motorist may rely on pe- 
destrian’s exercise of care as fully as Siam 
the pedestrian may rely on the motor- — 
ist.—Murphy v. Granz, 17 A.2d 449, © 
Ohio. The rights of pedestrians and — 
motorists are equal on the highway, 
recognition being given to the differ- 
ence in mode of locomotion.—Wolfe y. 
Baskin, 28 N.H.2d 629, 137 Ohio St. 284, 
Ohio. A steadily burning red light, 
with or without the word “stop? 
thereon, placed in the center of a street 
intersection by the police authorities, 
was a “signal or sign of police officers’ 
within meaning of statute providing ~ 
that pedestrians and drivers of vehicles — 
should obey and abide by a “signal 
or sign of police officers.” Gen.Code,  - 
§ 6310-35.—Wolfe v. Baskin, 28 N.H.2d 
629. 137 Ohio St. 284. pT eig 
Or. Motorist was not required to 
anticipate that pedestrian would sud 
denly move from place of safety in — 
front of approaching automobile which — 
otherwise would have passed to rear 
of pedestrian, but was entitled to as-— 
sume that pedestrian who had _ trayv- 
ersed part of the street would remain 
where he was or would continue his ~ 
passage toward other side of street.— 
Hamitton v. Finch, 109 P.2d 852, re- 
hearing denied 111 P.2d 81. OLA By ee 
Or. "The statute requiring motorist _ 
to drive as closely as practicable to ° 
right-hand edge or curb except when | 
overtaking or passing or preparing to ~ 
make left turn was not enacted for pro- 
tection of pedestrians but for regula- 
tion of vehicular traffic. O.C.L.A. § 
115-327(b).—Hamilton yv. Finch, 111 P. 
81, denying rehearing 109 P.2d 
Pa. To hold automobile driver lia- 
ble for injury to pedestrian between — 
street crossings, pedestrian must have 
been on highway long enough to be 
seen by careful driver in time-to avoid — ea 
hitting him.—Zalee v. Heckel, 16 A2d 
382, 340 Pa, 116.. ? ee. : 
Pa.Super. A motorist who  ap- 
proached intersection at night when 
weather was misty and visibility was 
poor was bound to exercise a much  _ 
greater degree of care than if weather _ 
had been clear and was under a greater _ 
obligation to drive carefully and to 
operate automobile only at such speed 
as to enable him to see objects within r 
the range of his limited vision.—Bert v. — 
Walker, 21 A.2d 488. ‘ i 
Pa.Com.Pl. At highway intersection — 
crossings pedestrians have a right of 
way superior to motorists and drivers 
must be highly vigilant and maintain 
such control that they can stop their 
cars on the shortest possible notice, 
but a driver is not bound to anticipate 
that a pedestrian will suddenly run 
out from behind a parked car.—Todd — 
. Simpers, 29 Del. 503. i 
Pa.Com.Pl. Evidence showed _ that 
plaintiff's ice truck was parked, and 
plaintiff, about to cross the street from 
rear of truck, delivering ice, was struck 
by defendant’s car and injured, acci- 
dent occurring on a clear, dry day, and 
between street intersections. Plaintiff 
testified he looked in the direction from 
which the car came before attempting 
to cross. Testimony did not connect 
rate of speed with the cause of the ac- 
cident. Defendant’s driving middle 
line would not give inference that such 
was proximate cause of accident, on 
roadway 18 feet wide. Nonsuit award- 
ed, and petition to lift. Held, neither 
the driving on the middle lane of the 
road, or slightly beyond, or the speed 
of the car, themselves would constitute 
negligence, nor either or all be proxi- 
mate cause of the injury. Deviation 
from middle lane of highway not neg- 
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_ligence per se. To hold driver of car 
_for collision in the middle of the block, 
pedestrian must be on the roadway suf- 
ficient time to be seen.—Rowe _  v. 
Coopey, 34 Luz.L.Reg.Rep. 57, affirmed 
14 A.2d 76,°339 Pa. 105. 

Tex.Civ.App. A pedestrian attempt- 
ing to cross at corner of block cus- 
tomarily used by pedestrians, had right 
of way as against motorist who was 
approaching . the pedestrian’s left.— 

_ Norris Bros. v. Mattinson, 145 S.W.2d 
204 


Vt. A duty to sound a signal rests 
on a motorist approaching a_pedes- 
trian in danger of being struck unless 
warned—Izor vy. Brigham, 17 A.2d 236. 

Wash. The law imposes on driver of 
“automobile, approaching a pedestrian 
-erossing, the duty of continuous ob- 

servation and care, and violation of such 
duty constitutes negligence.—Carmin v. 
Port of Seattle, 116 P.2d 338. 

See Cope vy. Boroski and Sherbrook 


-* Motors Ltd. [1941] 3  Dom.L.R. 757. 


779 
Iil.App. A motorist has duty to keep 
a lookout for vehicles standing in the 
highway and when approaching any 


_ such vehicle, has duty to observe wheth- 


er there are any persons about the ve- 


- hicle and must use reasonable care to 


avoid injuring them.—Paul v. Garman, 


$4. N.B.3a 884, 310 Tl.App. 447, 


/ 


x 


ee) 


pedestrian sooner 


-La.App: <A motorist who was driving 
at reasonable speed and keeping proper 
lookout and who could not have seen 
é because of another 
automobile could not be charged with 


at negligence when pedestrian was struck 
by _motorist’s automobile.—Thompson 
"v. Dyer, 1 So.2d 433. i 


rap st § 781 Sa 
Wash. A motorist may assume and 
act on the assumption that a pedestri- 
an will exercise ordinary care to avoid 
injury, but he is not required to as- 
sume that pedestrians using the high- 
“way in-front of him will not exercise 
eare for their own safety or that. such 
persons have insufficient intelligence 
and discretion to do so.—Colwell v. Ny- 
gaard, 112. P.2d 838, 
nays w RNG § 783 ' 
‘La. The general rule that all users 
of highway have equal rights thereon 
applies as between automobiles and 
pedestrians.—Law v. Osterland, 3 So.2d 
680, 198 La. 3 gear ae 3 So.2d 674. 


"Mass. Generally, a motorist should 


obey, and may rely. to a considerable 
extent upon, the directions or signals 


of a traffic officer, but he may not, on 


st 
af 
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that account abandon all care for the 
safety of pedestrians, but .must. act 
reasonably in all the circumstances, as 


tested by the conduct of an ordinarily 


reful and prudent individual, and 


obedience to officer’s directions will not 
- free motorist from the imputation of 


negligence if he ought to have foreseen 
the consequences.—Whalen v. Worces- 
ter Electric Light Co., 29 N.B.2d 7638. 
N.Y.App.Div. Where bus had. par- 

tially passed cab of truck and had come 
to a stop, and trucker emerged from 
eab of truck close to side of bus. and 
was injured when bus proceeded into 
bus stop, bus company was not liable 
for the injuries and case should not 
have been submitted to the jury be- 
cause of lack of proof of negligence.— 
Rague vy. Staten Island Coach Co., 28 
N.Y.S.2d 218, 262 App.Div. 860. 

, ¢ § 7389 


N.C. A motorist approaching rail- 
road grade crossing. which was being 
repaired had duty to exercise ordinary 
care in operation of the automobile to 
have it under control and to keep a 
reasonably careful lookout and to ob- 
serye the law of the road so as to avoid 
collision with workman, Pub, Laws 
1937, ¢c. 407, §§ 112(c), 114(a).—Mur- 
ray v. Atlantic Coast Line R,.Co., 11 
§.H.2d 326, 218 N.C. 392. 

§ 793 

Cal.App. A motorist approaching 
street car stopped at regular place must 
exercise great care in passing to avoid 
injuring passengers alighting from or 
boarding car.—Ladas vv. Johnson’s 
en & White Taxicab Co., 110 P.2d 

9. 
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on side opposite gates must at his peril 
anticipate sudden appearance of per- 
song around rear end of car.—lLadas 
v. Johnson’s Black & White Taxicab 
Co., 110 P.2d 449, — 

Motorist passing street car on side 
opposite gates must signal approach 
and have automobile under control as 
precaution against injuring person 
passing’ around rear of car.—Ladas v. 
Johnson’s Black & White Taxicab Co., 
110 P.2d 449. 

§ 798 


Cal.App. Where seven year old boy 
while descending stairway leading to 
street level lost his balance while on 
the third or fourth ‘step and fell onto 
sidewalk and seemed to shoot out into 
the street on his hands and knees in 
front of automobile traveling about 18 
miles per hour, and was hit and in- 
jured by the automobile, motorist was 
not liable on ground of negligence,— 
Gates v. McKinnon, 108 P.2d 934. 

The driver of an automobile which 
has collided with a child is not to be 
held to have been responsible for the 
calamity, where the evidence shows that 
he could not have foreseen and prevent- 
ed the occurrence thereof as, for ex- 
ample, where it appears that the child 
was concealed from, view of the driver 
at the side of the highway or street 
and without warning ran in front of 
the on-coming automobile.——Gates v. 
McKinnon, 108 P.2d 934. 

Ga.App. The degree of care to be 
observed by a motorist with respect to 
a child depends on the age of the child. 
—Glover v. Dixon, 11 S.H.2d 402. 

Children must be expected by a mo- 
torist to act on childish instinets and 
impulses, and not to exercise the dis- 
eretion and prudence necessary for 
their safety, with regard to dangerous 
teem cadet vy. Dixon, 11 §8.H.2d 


lil.App. The statute prohibiting the 


leaving of a motor vehicle unattended 
without first stopping engine, locking 
ignition and removing key was de- 
signed to prevent injury which might 
result from children’s meddling with 
unattended motor vehicles. Smith- 
Hurd Stats. ec. 95%, § 189.—Moran v. 
rohio's Co., 33 N.H.2d 166, 309 Ill.App. 

Ind. The fact that boy crossed alley 
line in attempting to avoid injury by 
truck turning into alley did not relieve 
truck driver from duty, which began 
when boy: was in alley, to keep proper 
lookout and give timely warning, but 
such duty continued until boy was out 
OE enerala v. Welsh, 32 N.H.2d 
701. fie. $ 
Ind, A minor pedestrian had legal 
right to walk on the left edge of high- 
way, facing oncoming traffic, and ap- 
proaching motorist was expected ‘to 
drive on right-hand side of pavement, 
and even at common law, both pedes- 
trian and motorist were under duty of 
exercising ordinary care under the cir- 
cumstances.—Pfisterer v. Key, 33 N.H. 
2d 380. 

Md. Where truck was 6% feet wide 
and driver had only about 8 feet of 
the whole street bed to drive on and 
had to drive to his left to pass a 
standing truck and would have done 
equal damage to injured child if truck 
had not been so far to his: left, posi- 
tion of truck was not a factor in the 
accident, and driver could not be 
found guilty of negligence by reason 
thereof.—Stafford v. Zake, 20 A.2d 144, 

Ohio App. Truck driver was under 
legal duty to use ordinary care not to 
injure children who were in public 
street.—King vy. Cipriani, 32 N.H.2d 446, 

Pa.Super. A motorist is not negli- 
gent if a small child suddenly darts in- 
to view and gets into path of automo- 
bile, but where several small children 
are playing along road in full view for 
quite a distance, motorist must be on 
lookout for unexpected and. heedless 
conduct and should slow down his au- 
tomobile and have it under such control 
as to avoid any serious injury to chil- 
dren resulting from their heedlessness, 
PR odage vy. Grennan Bakeries, 21 A.2d 


od. 
Pa.Com.Pl, A motorist seeing chil- 


MOTOR VEHICLES 


CalApp. Motorist passing street car — 


control. 
avoid a collision in case a child walk- 
ing along. the side of the road should 
turn to cross ahead of the car.—Heffel- 
finger v. Schell, 50 Dauph. 1. ; 


der 


Pa.Com.Pl. Where a child is in a 
place of safety on a sidewalk, or else- 
where, and exhibits no intention to 
eross the street, nor makes any move- 
ment showing such purpose, until the 
car is so near it cannot be stopped. 
and the child suddenly darts in. front 
of it and is injured, the owner of the 
ear is not chargeable with negligence 
because of the failure of the driver to 
stop the car. The driver or chauffeur 
cannot be expected to guard against 
every possible contingency. He is not 
an insurer. against all. accidents.— 
Dinges v. City of Erie, 22 Hrie 180. 

When children are on the street. or 
in the act of crossing plainly, the obli- 
gation of every driver is to maintain 
such control that on the shortest pos- 
sible notice he can stop his ear and 
prevent danger to pedestrians:;—Dinges 
v. City of Erie, 22 Hrie 180. ri: 

Pa.Com.Pl. When a child starts to 
cross a. street in full view of an on- 
coming truck and has reached:a point 
three-fourths’ of the distance. across 
the street, and is: struck at that point, 
by the truek, it necessarily follows that 
the driver of the, truck is guilty of 
negligence.—Dinges. vy. City .of Erie, 22 
Brie 180. 

Tex.Civ.App. Motorists on streets on 
which children loiter or are likely to 
assemble must» exercise a high degree 
of vigilance to avoid injuring them.— 


srl v. Nehi Bottling Co., 145 S.W.2d 
' 


Vt. A motorist who knows. that. a 
child is in the h'ghway is bound to a 
proportionate degree of wa‘chfulness.— 
Callahan v. Disorda, 16 A.2a.179. 


vt. A motorist who backed her auto- | 


mobile: when, under the evidence, she 
knew or ought to have known that a 3 
year old boy was in the immediate 
neighborhood was charged with the 
common knowledge that very young 
children are erratic and likely to move 
quickly and without regard for their 
own safety.—Callahan v.. Disorda, 16 
A:2det79.1. . 

A motorist whose backing automobile 
struck 3 year old boy was bound under 
statute to make such use of her eyes 
and ears before and while backing as 
a prudent person would make, under 
like circumstances, and it was also her 
duty to take any other precautions, that 
a’ prudent person would take under 
like circumstances. P.L.5110, subd, 11, 
—Callahan v. Disorda, 16 A.2d 179. 

See Byers v. Gillis & Warren Ltd. 
[1940] 4 Pome ei i certs 


N.Y.App.Div. A motorist who merely 
obeyed traffic officer’s direction to pro- 
ceed across intersection of highway 
which had been. designated by munici- 
pality as a coasting street for children, 
at a time when sled on which infants 
were riding was not in sight,.and who 
was nearly across the street when sled 
suddenly appeared and collided with the 
automobile, was as a matter of law guil- 


ty of no negligence for which he could | 
-be held liable for damages. resulting 


from injuries sustained by the infants. 
Vehicle and Traffic Law, § 88, subd, 5. 
—Ferrier v. City of White Plains, 28 
N.Y.S.2d 218, 262 App.Div. 94 

Pa. Where there is no testimony to 
support finding that a motorist knew, 


or had reasonable ground for knowing, 


that children were sledding or likely to 
be sledding on a hill at time of pass- 
ing, and a sled not under control comes 
rapidly without warning of its ap- 
proach, motorist is. not liable for in- 
juries resulting from collision; 
where motorist can see children on a 
eross street or knows. or ought to know 
that children are sledding on a hill, he 
must give warning of his approach and 


take other reasonable means to guard — 


against accident. consistent with the 
circumstances,—Smith, v, Pachter, .19 
A.2d 85. 


but, 
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and should 
and have it under such control as to 


avoid any. serious injury to children 


resulting from their heedlessness.—Get- 


temy v. Grennan Bakeries, 21 A.2d 
465, fh ! 
cay Vg sozigrat’ 
C.C.A.Va. The “gross negligence” 


doctrine, under which automobile guest > 


may recover from host only for “gross 
“negligence” is based on ‘assumption 
that at common law there were varying 
degrees of negligence, or at least dif- 
ferent degrees of care owed, and that 
one who undertakes to perform a duty 
gratuitously should be subject to a 
lesser measure of obligation than one 
who enters upon such undertaking for 
- pay. Code Supp.Va.1938, § 2154(232). 
—Mayer v. Puryear, 115 F.2d 675. 
C.€.A.Wis. A motorist must keep a 
vigilant lookout for any and all:‘objects 
on the highways, stationary or ofther- 
wise with which he might collide, not 
only for his own protection and that 
of his passengers, but for the protec- 
tion of other persons using the high- 


wéy.—Storck. v. Northwestern Nat. 
Casualty Co.,'115 F.2d 889. : 
D.C.D.C. “Gross negligence’, such 


-- aS was a prerequisite under Virginia 


ee 
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law to recovery by automobile guest 

degree of negligence which 
shows an utter disregard’ of prudence 

- amounting to complete neglect of the 
_satety of another, and there is no 
sharp, well-defined dividing line be- 
tween “simple negligence” and gross 
negligence, but the distinction is one 
of degree.—Krueger v. Taylor, 37°F. 
Supp. 412, 

CalApp. The automobile guest laws 
are in derogation of common law and 
-must be construed strictly, and case 
should not be held within provisions 

of such statutes, unless such fact 
‘clearly appears. Vehicle Code, § 403, 
$t.1935. p. 154.—Whitechat v. Guyette, 
107 P.2da 300. 

Cal,App. To be ‘passenger’’ in au- 
tomobile does not necessarily imply 
that there should be payment in money 
for transportation, but such status may 
be created by express or implied con- 
tract either between carrier and passen- 
- ger or between carrier and third per- 
son for passenger.—Whitechat v. Guy- 
ette, 107 P.2d 300. hes 


Cal.App. A ‘‘passenger relationship” 
arises when, a motor journey is under-' 
taken not as an act of hospitality nor 
as a favor but as a real and vital part 
of one’s business with an eye to -his 
own profit not as a means of obtain- 
ing free transportation, but as an 
integral part of a business transaction. 
—Druzanich vy, Criley, 107 P.2d 445. 
“Where labor union delegates desired 
to attend a union conference and. ar- 
rangement was made whereby husband 
of one delegate furnished automobile 
and all delegates agreed to share in 
driving and to be responsible for the 
automobile, the arrangement created a 

“host and guest relationship” necessi- 

tating proof of willful misconduct on 
part of automobile owner’s wife before 
she could be required to respond in 
damages for the injuries sustained by 
another delegate in automobile acci- 
dent. Vehicle Code, § 403, St.1935, ay 
154, § 403.—Druzanich v. Criley, 107 
P.2d 445. 

Cal.App. Where elderly woman ac- 
cepted invitation to ride as guest of au- 
tomobile owner, and entered automo- 
bile, but owner stopped automobile on 
‘a hillside and absented himself tempo- 
rarily, and automobile rolled down hill- 


side, causing woman to be thrown 
therefrom, the woman remained @ 
“guest” at all times until she —was 


thrown to the street, and could not re- 
cover for. owner’s. simple negligence. 
Vehicle Code, § 403, St.1935, p. 154.— 
Frankenstein v. House, 107 P.2d 624, 
41 Cal.App.2d 813. 


42,C.J.ANNO.—246 


vithout com- 


obile upon driver’s invitation and re- 
mains in the vehicle upon a highway, 


- “during such ride” he is a “guest”? and 


cannot recover damages for simple neg- 
ligence of the host. Vehicle Code, § 
403, St.1935, p. 154.—Frankenstein v. 
re ate 107 P.2d: 624, 41, Cal.App.2d 
Cal.App. ‘Willful misconduct” ag 
basis for automobile guest’s recovery 
from host for injuries is an act done 
under circumstances — disclosing a 
knowledge that injury to guest would 
be a probable result, or showing a wan- 
ton and reckless disregard of probable 
consequences.—Shipp v. Lough, 107 P. 
2d 661, 41 Cal.App:2d 820. 

“Willful misconduct” as basis for au- 
tomobile-guest’s recovery from host for 
injuries must be based on. actual 
knowledge or that which in the law is 
esteemed to be the equivalent of actual 
knowledge of the peril to be appre- 
hended from the failure to act, coupled 
with conscious failure to act to the end 
of averting injury.—Shipp v. Lough, 
107 P.2d 661, 41 Cal.App.2d 820. 


Cal.Super. There is no substantial 
difference between “willful misconduct”’ 
as used in automobile. guest. statute 
and “reckless driving’? prohibited by 
statute defining the offense as driving 
in willful or wanton disregard for the 
safety of persons or property, and the 
two terms mean the same thing so far 
as they are concerned with the state of 
mind of the driver whose conduct is in 
question. Vehicle Code, §§ 403, 505, St. 
“1935, p. 154; St.1989, p. 2107.—People 
v.. McNutt, 105 P.2d 657. 

_ Mere negligence, even though gross, 
is not “willful misconduct” under, au- 
tomobile’ guest’ statute or “reckless 
driving” under statute defining “reck- 
less driving” as the driving in willful 
or wanton: disregard for the safety of 
persons or property. Vehicle Code, .§§ 
403, 505, ‘St.1935, ». 154; St,1939, p. 
2107.—People v. McNutt, 105 P.2d 657. 

Del.Super. A guest in an automobile 
has no right of action against owner 
or operator for injuries suffered 
through mere negligence. Rev.Code 
1935, § 5713——Robb v. Ramey Asso- 
ciates, 14 A.2d 394. 
_ The purpose of automobile guest 
statute is to protect one who generous- 
ly without accruing benefit has trans-. 
ported another in an automobile, and 
construction of statute should not be 
extended beyond evils for correction 
of which it is designed. Rev.Code 
1935, § 5713.—Robb v.. Ramey Asso- 
ciates, 14 A.2d 394. : 

The Legislature in enacting automo- 
bile guest statute did not intend to 
deny right of action for injuries suf- 
fered through negligence of owner oP 
operator of an automobile by passenger 
who is’ being transported for benefit 
of owner or operator, or for benefit of 
both the passenger and the owner or 


operator. Rev.Code 1935, § 5713.— 
ae v. Ramey Associates, 14 A.2d 
Fla. The automobile guest statute 


affects purely substantive rights and 
not. procedure. Acts 1937, c. 18033.— 
Jackson y. Edwards, 197 So. 833. 

The automobile guest statute limits 
right of guest passenger to recover 
damages against owner or operator of 
motor vehicle to cases where injuries 
sustained shall. have been caused by 
gross negligence or willful and wanton 
misconduct of owner or operator. Acts 
1937, ce. 18033.—Jackson v. Hdwards, 
197..So. 833. 

The word “or’, in automobile guest 
statute limiting the right of guest pas- 
senger to recover damages against own- 
er or operator of motor vehicle to 
eases where injuries sustained shall 
have. been caused by gross) negligence 
“or” willful and wanton. misconduct 
of such owner or operator, is used in 
the disjunctive rather than the con- 
junctive sense. Acts 1937, ¢. 18033. 
~—Jackson v. Edwards, 197 So. 833. 

Under automobile guest statute. lim- 
iting right of guest passenger to re- 
cover damages against owner or opera- 


_ degrees of negligence, each 


may be shown by the conscious and 
intentional doing of an act, or a Cun-— 
scious failure to act, which will likely \ 
or probably result in injury. Acts 1937, 


eo: Jackson v. Edwards, 197 S 
Fla. The expressions. “gross negli ; 
gence” and “willful and wanton mis-— 


conduct”? as used in automobile guest — 
statute limiting liability of owner 0 
operator of motor vehicle to injured 
guest to case where accident was 
caused by gross negligence or willful 


mous. Acts 1987, ¢. 18033, 
v. Hollahan, 198 So. 685. ta pat 
The purpose of the Legislature in 
passing the automobile guest st 
was to prevent one who traveled Be as 
another in an automobile as a guest, 
or without compensation, from recov- | 
ering unless it was proven that the ~ 
driver of the automobile was guilty 


of gross negligence or willful an 
wanton misconduct. Acts 1937 
Pass § 1—Koger y. Hollahan, 

oO. 


The automobile guest statute. 
not absolve owner from: responsibilit 
for negligence of driver of owner's 
automobile resulting in injury to driv-\) 
er’s guest, but under the statute the — 
owner’s liability does not attach unle 
the injured. guest can establish gross 
negligence or willful and wanton mis- 
conduct of the driver. Acts 1937, 
Eeent § 1—Koger v. Hollahan, 198 § 
Because of the difficulty of de 
auto 


d 


So. 68 : 
Ill.App. Whether an act consti 
“willful and wanton misconduct” w 
in the automobile guest statute 
pends on the circumstances of each 

ease, but the party so acting or fail 
to act must be conscious of his 
duct and must be conscious from his 
knowledge of the surrounding cireum- 
stances and conditions that his conduct. 
sm 
Hurd Stats. ce. 9514, § 58a.—Gardne 
Kelly, 31 N.E.2d 278, 308 IllApp. 6. 
Under the automobile guest statut: 
requiring an injured guest to ‘pro 
willful and wanton misconduct 01 
part of the host, the term “wil 
implies intent or purpose, and the tern 
“wanton” expresses a reckless disre- 
gard of consequences! Smith-H 
Stats, ec. 9544, § 58a.—Gardner v. | 
31.N.B.2d 278; 308 DM.App. 627% 
Mere error of judgment having 
evil intent or purpose hor any 
sciousness of probable injury does 
give rise to “willful and wanton 
conduct” within the automobile gu 
statute, but there must be such absence 
of care for the person of another as” 
exhibits a conscious indifference © 
consequences. Smith-Hurd Stats. ¢ 
95%, § 58a.—Gardner y. Kelly, 31 N.E 
2d 278, 308, 1l.App. 6. : 
Ill.App. Where automobile driver 
knew that he was sleepy and was apt 
to fall asleep while driving, but took — 
control of automobile and drove until © 
he actually fell asleep as a result of — 
which accident occurred which caused 
injuries to guest, driver was guilty of | 
such ‘willful, wanton and malicious 
misconduct’? as warranted guest’s re- 
covery for injuries—Marks y. Marks, 
31 N.E.2d 399, 308 LllApp. 276. ey 4 
Ind.App. Where six-year-old — girl 
was left in defendant’s custody with 
instructions to put her to bed, defend- 
ant, who subsequently undertook to 
take girl to home of a friend in his 
automobile, owed her duty to exercise 
that care for her safety which a per- 
son of ordinary prudence would have 
exercised under similar circumstances, 
—Fuller v. Thrun, 31 N.H.2d 670, 
Iowa. ‘‘Recklessness”’ as basis 


will probably result in injury. 


for 


§ 802 


recovery by. automobile guest for in- 
juries includes negligence but involves 
more, the liability, the basis of re- 
covery, and the legal relationship arene 

~ different—McCornack vy. Pickerell, 29 
N.W. 746. 

‘The liability of automobile owner for 
injuries sustained by guest while auto- 
mobile is operated by another with own- 
er’s consent is a liability under statute 
which declares owner liable if auto- 
mobile is used with owner’s consent, 
put which does not limit or change 
common-law right to recover damages, 
except as to the person liable. Code 
1935, § 5026, now Code 1939, § 5037.09. 
—McCornack v. Pickerell, 294 N.W. 746. 

A recovery by automobile guest from 
owner for injuries on theory of host- 
guest relationship must be under pro- 
visions of the guest statute granting 
recovery only in case of recklessness 
or in case of driver’s use of intoxi- 
eating liquor. Code 1935. §§ 5026, 
5026-b1, now Code 1939, §§ 5037.09, 
6037.10—MecCornack y. Pickerell, 294 
N.W. 746. 


Iowa. A motorist, who was travel- 
ing on the right side of a straight and 
practically level strip of pavement with 

_ which he was familiar, was justified in 
assuming that no truck would park 
upon pavement without displaying 
flares and that others using the high- 
way would obey the law, until the mo- 

- torist knew or should have observed to 
the contrary.—Roberts y. Koons, 296 


In order to constitute ‘‘recklessness” 
under guest statute, conduct must be 
more than negligence and must be 
such as to manifest a heedless disre- 
gard for or indifference to the rights 
of others or an indifference to or heed- 
less disregard for consequences, but 
the conduct need not involve moral 
turpitude nor wanton and wilful mis- 
conduct; . the test being the acts and 
' omissions of the driver. Code 1939, § 
ee v. Koons, 296 N.W. 


Where motorist was traveling on 
_ yvight side of straight and practically 
level strip of pavement with which he 
' was familiar, motorist’s failure to ob- 
serve a truck which was parked partly 
on the highway, before a snow flurry 
occurred and while the automobile was 
some distance from the truck and not 
in the zone of danger, was not in it- 
self “recklessness’’ within the guest 
statute, nor was it necessarily negli- 
gence. 
_v. Koons, 296 N.W. 811. 


_La.App. A motorist, who was in a 
position where he could have seen that 
_ guest was using doorpost as a means 
_ of support in order to settle herself in 
'her seat in automobile and failed to 
. take necessary precaution to see that 
_guest’s hand was not in door when mo- 
torist closed it, was liable for injuries 
to guest resulting when hand. was 
caught in door as motorist attempted 
to close it—Moore vy. Davis, 199 So. 
205, reinstating 196 So. 566. 

. La.App. Where it was alleged that 
plaintiff and another employed am- 
bulance owner to transport by ambu- 
lance for a consideration a sick man, 
and that plaintiff and another with 
eonsent of ambulance driver entered 
‘ambulance to administer to sick man 
during course of trip, and it was not 
alleged that contract of hiring includ- 
ed passage for plaintiff, plaintiff was 
only a “licensee” or a “guest” to whom 
driver owed duty of ordinary care and 
not to willfully injure him.—Rushing 
v. Mulhearn Funeral Home, 200 So. 52. 

Mass. If relationship between plain- 
tiff and defendant when plaintiff was 
struck by defendant’s automobile was 
merely that of a traveler operating an 
automobile on a public highway and 
a pedestrian on highway, basis of li- 
ability of defendant would be defend- 
ant’s want of ordinary care, but if, 
when automobile struck plaintiff, its 
operation was an act performed in the 
course of carrying out a, gratuitous un- 
dertaking which defendant had as- 
sumed, defendant was not liable for 
plaintiff's injury unless defendant’s 
eonduct in operating automobile was 
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Code 1939, § 5037.10.—Roberts. 
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grossly negligent puauee v. Kelley, 


29 N.B.2d ‘ 
Where plaintiff accompanied. defend- 
ant in defendant’s automobile to visit 


a friend, and defendant, when plain-~ 


tiff was struck by automobile, was op- 
erating automobile for sole purpose of 
bringing it to a point where plaintiff 
could enter automobile so that defend- 
ant might gratuitously bring plaintiff 
to. plaintiff's home, defendant, at time 
of accident, was carrying out a “gratui- 
tous undertaking” which he had as- 
sumed, and was not liable for plaintiff's 
injuries where defendant was not gross- 
ly negligent.—Donahue vy. Kelley, 29 
N.E.2d 10. j 

Where plaintiff was struck by _de- 
fendant’s automobile while defendant 
was carrying out a gratuitous under- 
taking which he had assumed, degree 
of defendant’s duty did not depend up- 
on physical position of plaintiff at mo- 
ment of accident, or upon whether 
plaintiff was then in defendant’s auto- 
mobile, or upon whether, in everyday 
language, plaintiff would be described 
as a guest.—Donahue y. Kelley, 29 N. 
H.2d 10. ' 

Mass. Whether automobile host is 
guilty of gross negligence must be de- 
cided according to peculiar features of 
each case.—Duval v. Duval, 30 N.H.2d 
543, 307 Mass. 524. 

In determining whether host is guilty 
of gross negligence so as to be liable 
for injuries to guest, fact-finding tribu- 
nal is not required to pass separately 
on various elements entering into host’s 
conduct, which is to be considered as 
a whole.—Duval v. Duval, 30 N.H.2d 
543, 307 Mass. 524. 

In determining whether host is guilty 
of gross negligence so as to be liable 
for injuries to guest, essential charac- 
teristic of “gross negligence” is a high 
degree of culpability and indifference 
to duty.—Duval v. Duval, 30 N.H.2d 
543, 307 Mass. 524, 

A motorist sued by guest for injuries 
sustained in collision, with locomotive 
engine at grade crossing could rely to 
some extent on expectation that rail- 
road company and its employees would 
do their statutory duty in respect to 
giving signals by whistle or bell, but 
at same time a motorist was required 
actually to exercise his own faculties of 
sight, hearing and common sense to 
eare for himself and guest. G.L.(Ter. 
Ed.) ¢. 160, § 138.—Duval vy. Duval, 30 
N.H.2d 543, 307 Mass, 524. 


A motorist lawfully traveling on 
highway had reciprocal rights and ob- 
ligations, including that of observing 
statute requiring motorist approaching 
railroad grade crossing to reduce speed 
to reasonable and proper rate and to 
proceed cautiously over crossing, and 
motorist owed guest the duty to re- 
frain from gross negligence. G.L.(Ter. 
Hd.) ce. 90, § 15, as amended by St.1933, 
ec. 26, § 1.—Duval v. Duval, 30 N.B.2d 
543, 307 Mass. 524. 


Mass. Where plaintiffs accepted ride 
in automobile as guest of driver who 
had been given no authority to in- 
vite plaintiffs on behalf of defendant 
who had control of the automobile, de- 
fendant’s duty toward plaintiffs was 
not that owed to travelers in general 
but, at most, was merely to refrain 
from ‘wilful’ or ‘“‘wanton” conduct, re- 
gardless of whether plaintiffs were li- 
censees or trespassers, and hence de- 
fendant’s alleged negligence in alleged- 
ly allowing driver to operate automo- 
bile while intoxicated and without op- 
erator’s license, in violation of law, did 
not render defendant liable to plain- 
tiffs for injuries sustained when auto- 
mobile struck parked truck, G.L. (fer. 
Hd.) c. 90, §§ 10, 12, 23, 24.—Theriault 
yv. Pierce, 30 N.E.2d 682, 307 Mass. 532. 

Mass. Whether there was gross neg- 
ligence in driver’s operation of automo- 
bile so as to authorize guest to recover 
for injuries sustained in collision at 
night with moving freight train at 
grade crossing was determined from all 
circumstances shown relating to driy- 
er’s conduct in operating automobile, 
—Harvey v. Murphy, 30 N.H.2d 854, 
308 Mass. 16, 

The driver of an automobile ap- 
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a 


proaching grade crossing at. night with | 
had common-law obligation to 
use due care and the statutory duty to 


guest 


reduce speed of the automobile to a 
reasonable and proper rate and to pro- 
ceed cautiously over the crossing. G.L. 

(Ter.Ed.) ¢. 90, § 15, as amended by 
S$t.1933, ©. 36, § 1; ¢. 160, § 232.—Har- 
vey v. Murphy, 30 N.E.2d 854, 308 
Mass. 16. : 

An automobile guest injured in colli- 
sion at. night with side of moving 
freight train at grade crossing, could 
recover for injuries only if the con- 
duct of the automobile. driver was 
grossly negligent, notwithstanding that 
driver may not have used due care and 
may have violated statutory duty to 
reduce speed to reasonable rate and 
to proceed cautiously over crossing. G. 
L.(Ter.Ed.) ¢. 90, § 15, as amended by 
St.1933, ¢c. 26, § 1; ¢. 160, §.232.—Har- 
vey v. Murphy; 30 \N.H.2d 854, 308 
Mass. 16. - i 

Mich. Evidence showing only kind- 
nesses furnished and gifts given by au- 
tomobile occupants to driver in appre- 
ciation of rides, without definite agree- 
ment therefor, negatived ‘‘carrying for 
hire’? and made occupants gratuitous 
“guests”, who could not recover from 
driver for injuries suffered in collision 
where occupants negatived gross negli- 
gence or wilful and wanton misconduct 
of. driver notwithstanding occupants’ 
gratuitous purchase of gasoline. ‘Comp. 
Laws 1929, § 4648—Guiney v. Osborn, 
295 N.W., 264,.295. Mich. 559. 

Mich.. Under «guest statute, automo- 
bile owner or operator was not liable 
for death of guest passenger unless ac- 
cident was caused by gross negligence 
or wilful and wanton misconduet of 
owner or operator. Comp.Laws 1929, § 
4648.—Bushie v. Johnson, 295 N.W. 
538, 296 Mich. 8. 

Neb. A truck driver falling asleep 
was not guilty of “reckless operation”’ 
of truck within Iowa guest statute, and 
hence owner was not liable for injuries 
sustained by guest in truck in accident 
resulting from driver’s driving while 
asleep. Code Iowa 1935, 
Bittner v. Corby, 295 N.W. 277 

A truck driver continuing to drive 
truck with knowledge that he was 
sleepy was not guilty of “reckless op- 
eration” of truck within Iowa guest 
statute, and hence owner was not lia- 
ble for injuries sustained by guest in 
truck in accident resulting from driy- 
er’s ‘driving while asleep. Code Iowa 
1935, § 5026-b1.—Bittner y. Corby, 295 
NOW 277, 


Neb. “Gross negligence’, within au- 
tomobile guest ‘statute, means an entire 
failure to exercise care, or the exercise 
of so slight a degree of care as to 
justify belief that there was an indif- 
ference to safety of others. Comp.St. 
Supp.1939, §, 39-1129.—Mierendorf v. 
Saalfeld, 295 N.W. 901. 


N.H. Under the law. of Georgia, a 
gratuitous passenger can recover for 
the negligence of the driver only when 
the latter’s lack of care is so great as 
to amount to gross negligence.—La- 
Plante v. Rousseau, 18 A.2d 777. 

In action by gratuitous passenger 
against host for injuries resulting from 
automobile collision in Georgia, pas- 
senger’s protest against host’s speed 
shortly before the accident neither 
added to host’s lack of care nor 
changed the relationship so as to put 
him under the duty of greater care.— 
LaPlante v. Rousseau, 18 A.2d 777. 

The Georgia courts in applying their 
rule of “gross negligence” apparently 
have not held that “gross negligence” 
must be the equivalent of no care at 
all but have spoken of “gross negli- 
gence” as the failure to exercise slight 
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diligence, although various degrees of | 


attention on the part of the driver are 
discernible on the facts of cases where 
it was said that the question of ‘gross 
negligence’ was for the .jury.—La- 
Plante v. Rousseau, 18 A.2d 777. 

N.J. A school boy who joined other 
boys in riding’ on outside of automo- 
bile and who was riding on front 
bumper at time of collision without 
having been invited to do so by school 
girl driving automobile was not an 


7 


uld not recover from school girl 
uries in absence of any evidence 

1 or wanton negligence,—Kelli- 
Grier, 18 A:2d) 282, 126 N.J.L. 


_. company maintaining improperly light- 
ed pillars supporting railroad bridge 
in center of street, and city owed guest 
in automobile, which collided with such 
‘pillars, duty to exercise due care.— 
Montgomery v. Blades, 12 S.E.2d 217, 
218 N.C.* 680. 
_ An automobile driver, approaching 
inadequately lighted pillars, support- 
ing railroad bridge, in center of street, 
owed guest in automobile duty to ex- 
ercise due care under circumstances to 
avoid injuring her by colliding with 
such pillars —Montgomery vy. Blades, 12 
$.B.2d 217,°218°N.C...680. 
N.C. he Virginia automobile guest 
statute makes a _ distinction. between 
_- Social or invited guest and the commer- 
cial or business passenger, and a mo- 
torist who transports for pay or some 
other direct. benefit is accountable as 
at common law, while the “host” who 
transports his “guest without payment 
_ for such transportation” is liable only 
for injuries caused by his gross negli- 
gence or wilful or wanton misconduct. 
Code Supp.Va.1938, § 2154(232).—Hale 
Yo Hales 13: S3H:24 9221, .219 N:C, 191. 
A father, who, in making automobile 
trip into Virginia with son, agreed 
to pay for gas and oil, was a “guest”, 
rather than a “passenger for hire’, 
_, Within Virginia automobile guest stat- 
ute, so that son would not be liable 
for injuries sustained by father in 
automobile accident in’ Virginia, un- 
less accident resulted from son’s gross 
negligence or wilful or wanton miscon- 


duct. Code Supp.Va.1938, § 2154(232). 
—Hale’'yv. Hale, 13 S.E.2d 221; 219 N. 
CHTot: 

Under Virginia automobile guest 


statute, to recover from motorist for 
injuries sustained as result of acci- 
dent, a guest must offer proof either 
of gross negligence or of wilful and 
wanton misconduct. Code Supp.Va. 
1938, § 2154(232)—Hale v. Hale, 13 
S.E.26 221, 219 N:G, 194: 
“Gross negligence’, within meaning 
of Virginia automobile guest statute, 
- is that degree of want of care which 
would raise presumption of conscious 
indifference to consequences; it is 
conduct of a person who is wantonly 
neglectful of the consequences of his 
-acts, showing little or no regard for 
effect upon rights of others. Code 
Supp.Va.1938, § 2154(232)—-Hale_ v. 
me Male HPS As B2d) 22% 219. NC. 197. 
Under Virginia automobile guest 
statute, motorist makes no representa- 
tions to guest, except that he will not 


knowingly or wantonly add to perils 


' ordinarily to be expected, and that 

: there are no known defects in automo- 
bile which makes its operation particu- 
larly hazardous. ee Supp.Va.1938, 
§ 2154(232).—Hal Hale, 13 S:H.2d 
DOA ZINC, ALOT, 

Under Virginia automobile guest stat- 
ute, motorist’s lack of attention ‘and 
diligence, or mere inadvertence does 

) not amount to 
pce conduct”, or constitute ‘gross negli- 
gence’ rendering motorist liable for 
‘injuries to guest. Code Supp.Va.1938, 
§ 2154(232)—Hale v. Hale, 13 S8.H.2d 
Won 2e9 NC. L911. ES 


Ohio App. The acts of motorist in 
driving at between 45 and 65 miles 


per hour over a wet three-lane road, 


4 which, because of its composition, was 
; unusually slippery, proceeding into left 
lane of road, and, while an automobile 

was approaching from opposite direc- 

tion, passing another automobile which 

was attempting to pass a truck, did 

not amount to “wanton misconduct’’ 
within meaning of guest statute, so as 

to render motorist liable for death of a 
guest which occurred as result of au- 
tomobile skidding when motorist was 
Ys attempting to bring it back into right 
"Jane of traffic, where there was nothing 
to show tuat motorist was aware that, 
because of composition of the road, 
it was unusually slippery.’ Gen.Code, § 


was ‘at best a “licensee”? 6308-6.—Oyster y, 


_ cover 


N.C. An automobile driver, railway 


“wanton or reckless 


air 
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65 Ohio App. 533. ; 

KI. Under New Mexico guest stat- 
ute providing that a guest may not re- 
j from motorist for injuries sus- 
tained in automobile accident unless 
the accident was intentional on part 
of the motorist or caused by his “heed- 
lessness or his reckless disregard of 
the rights of others,’ the word ‘“heed- 
lessness’? must be read in connection 
and coupled with the words “reckless 


disregard of the rights of others.” 
Daws NIM 935, cy 1b. S14 =Gill y; 
Hayes, 108 P.2d 117. 


Under New Mexico guest statute de- 
nying recovery to guest for injuries 
sustained in an automobile accident un- 
less the accident was caused by the 
motorist’s “heedlessness” or “his reck- 
less disregard of the rights of others,” 
the acts of the motorist causing an ac- 
cident in which a guest is injured must 
be something beyond mere negligence 
and must be something approaching 
willful or wanton misconduct in order 
to entitle guest to recover.—Gill vy. 
Hayes, 108 P.2d 117. 


S.C. The purpose of the automobile 
guest statute was to limit liability to 
a guest to cases where his injury was 
either due to an intentional act on the 
part of the owner of the automobile, 
or to reckless misconduct on his part. 
Code_ 1932, § 5908—Cummings _ v. 
Tweed, 10 S.H.2d 322, 195 S.C. 173; 
Ma y. Fripp, 11 S.H.2d 383, 195 S.C. 


_ In automobile guest statute provid- 
ing that no person transported by 
owner or operator of a motor vehicle 
as his guest shall have a cause of ac- 
tion for injury, death or loss in case 
of accident unless such accident shall 
have been intentional on the part of 
the owner or operator or caused by his 
heedlessness “or” his reckless disre- 
gard of rights of others, the quoted 
word ‘or’ should be construed as 
“and,” since the word ‘“‘heedlessness” 
is equivalent to ‘negligence.’”’ Code 


1932, § 5908.—Cummings v. Tweed, 10 . 


S.E.2d 322) 195° S.C. 173s; "Peak iv. 
Fripp, 11 8.B.2d 383, 195 S.C. 324. 
“Heedless’’, within meaning of auto- 
mobile guest statute, means careless, 
and it does not add to the significance 


‘or the characterization or the force of 


the act or conduct done in reckless dis- 
regard of the rights of others by the 
owner or operator of automobile, and 
act or conduct in ‘‘reckless disregard 
of the rights of others” is improper 
or wrongful conduct, and constitutes 
wanton misconduct, evincing a _ reck- 
less indifference to consequences to the 
life, or limb, or health, or reputation, 
or property rights of another. Code 
1932, § 5908.—Cummings v. Tweed, 10 
Sum) 822 195 cea Loe, Peakuny. 
Fripp, 11 S.H.2d 383, 195 S.C. 324. 


Tex.Civ.App. An automobile driver’s 
momentary thoughtlessness, inadvert- 
ence, or error of judgment does not 
constitute “heedlessness or reckless dis- 
regard of the rights of others’ within 
automobile guest statute. Vernon’s 
Ann.Civ.St. art. 6701b.—Mims v. Seltzer, 
143 S.W.2d 973, error dismissed. 


To recover damages from automobile 
owner for death of one riding in auto- 
mobile as owner’s guest when fatally 
injured, plaintiff must show that owner 
was guilty of gross negligence in op- 
erating automobile; Vernon’s Ann.Civ. 
St. art. 6701b.—Mims vy. Seltzer, 143 S. 
W.2d 973, error dismissed. 

Tex.Civ.App. In determining liabil- 
ity of packing company for injuries 
sustained by invitee when attempting 
to alight from company’s truck, which 
was parked and had been entered 
by invitee for purpose of selecting 
meat to be purchased from company, 
truck would be regarded as a house 
mwaking applicable usual rules as to 
duties of owner of premises with re- 
spect to invitees—Hausman Packing 
Co. v. Badwey, 147 S.W.2da 856, error 
refused. 

Where packing company operated re- 
frigerated truck, containing various 
meats, to call on prospective customers, 
who were invited to enter truck and 


- 
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<uhn, 32 N.B.2d 80, ‘select meat to. be purchased at whole- 


respect to duty owed by owner of a 
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sale, the liability of company for in- 
juries sustained by customer while, in 
parked truck or entering or leaving it 
would not be that of a common carrier. 
but would be governed by rule with — 


store or other premises to an invitee. 
—Hausman Packing Co. v. Badwey, 147 
S.W.2d 856, error refused. ? 
Tex,Civ.App. The automobile guest 
statute, allowing recovery for guest’s 
damages in accident which shall have ~ 
been intentional on part of operator or 
caused by operator's heedlessness or — 
his reckless disregard for rights of 
others, permits recovery for damages — 
resulting from operator’s “gross negli- | 
gence’, which words mean entire want — 
of care which would raise a presump-- 
tion of conscious indifference to con- 
sequences. Vernon’s Ann.Ciy.St. art. 
6701b.—Mayer v. Johnson, 148 S.W.2d | 
454, error dismissed, judgment correct. _ 
To have a “conscious indifference to 
consequences” within rule that ‘gross — 
negligence” for which motorist is Hable — 
to guest is such an entire want of care © 
as will raise a presumption of con- 
scious indifference to consequences, the — 
motorist must know that guest will — 
probably be affected by motorist’s act 
or omission, and motorist must be con-  _ 
scious of the fact that he is indiffer-~ 
ent at the time and upon the occasion’ — 
in question. Vernon’s Ann.Civ.St. art. % 
6701b.—Mayer v. Johnson, 148 §.W.2d 
454, error dismissed, judgment correct. 


Wash. One important element in de- 
termining whether a person is a guest 
within meaning of limitations of an ~ 
automobile host and guest statute, is 
the identity of the person advantaged | 
by the carriage, and if, in its direct — 
operation, it confers a benefit only on 
the person to whom the ride is given, — 
and no benefits, other than such as are ~ 
incidental to hospitality, companion- 
ship or the like, on the person extend- — 
ing the invitation, the passenger is a 
“guest” within the statute, but if his— 
carriage tends to promote mutual in- 
terests of both himself and the driver, 
and operates for their common benefit,’ — 
or if it is primarily for the attainment — 
of some objective of the driver, the» 8 
passenger is not a “guest”. Rem.Rey.) 
Stat. § 6360—121.—Scholz v. Leuer, 109 
P.2d 294. ; 

Where 14-year old girl went to visit — 
at the home of her aunt who operated 
an agency for delivery of newspapers 
outside city limits, but who had em- 
ployed her nephew to conduct the de-. — 
livery business for her durin her 7); 
absence, and the nephew procured con- 
sent of girl’s mother for girl to go 
with him in aunt’s automobile on de- 
livery about two o’clock New Year’s 
inorning on representation that He 
needed girl’s help because of his un- _ 
familiarity with the route, and while © 
making the delivery automobile’ col- | 
lided with a truck because of nephew’s 
ordinary negligence, and girl was 
killed, girl was not a “guest” within 
meaning: of automobile guest statute, | 
aud hence recovery could be had by: — 
her parents in action against aunt and 
nephew, notwithstanding that girl may 
have regarded the venture somewhat 
as a lark. Rem.Rev.Stat. § 6360—121: 
—Scholz v. Leuer, 109 P.2d 294, caf 

W.Va. A motorist is under the ob- 
ligation of exercising reasonable care> 
for the safety of his guests, whether 
they be invited or by sufferance.—Des- 
kins v. Warden, 12 S.H.2d 47, “ 


Owner of truck and his employer 
were not liable, on .ground of negli- 
gence, for death of boy, whose head 
struck underpass, where boy had rid- 
den in a standing position in the truck 
on a number of occasions over the same 
route and was familiar with the low- 
ness of the underpass, boy had been 
standing facing the front of the truck 
so that he could readily see over the 
eab of the truck, and it was unreason- 
able to say that defendants could have 
anticipated that boy would turn 
around.—Deskins v. Warden, 12 S.E.2d 
47 


See Neubauer y. Wickerson [1941] 3 
Dom.L.R. 738. 
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Cal. Where driver of automobile and 
occupant were delegates to labor con- 
ference but the attendance of one was 
not necessary to the enjoyment of bene- 
fits of attendance by the other, and oc- 
cupant was tendered and accepted trans- 
portation on condition that he assist in 
driving, occupant was a “passenger’’ 
whose promise to assist in driving was 
a special tangible benefit and constitut- 
ed “compensation” for his transporta- 
tion within Vehicle Code so as to en- 
title him to recover damages if driver 
Aliprercce injured him. Vehicle Code, 


403, St.1935, p. 154.—Druzanich v. 
Criley, 115 P.2d 810, prior opinion 
107 P.2d 445. 

; Cal.App. A ‘guest’ within guest 


statute defining a guest as a_ person 
who accepts a ride in any vehicle with- 
f out giving compensation therefor is 
one who is invited either directly or 
by implication to enjoy the hospitality 
of the driver, accepts that hospitality, 
. and takes a ride for his own pleasure 
or on his own business without any re- 
turn to or conferring any benefit on 
- driver other than the mere pleasure of 
; his company, but where a_ special 
tangible benefit to driver or his prin- 
'' cipal is the motivating influence for 
_ furnishing the transportation, ‘‘compen- 
sation” may be said to have been given. 
_ Vehicle Code, § 403, St.1935, p. 154.— 
Carey v. City of Oakland, 112.P.2d 714. 
_. CaLApp. That definition of ‘guest’ 
in guest statute does not employ words 
“without pay” therefor, but employs 
words ‘without giving compensation” 
therefor, indicates an intention not to 
- limit definition to persons paying for 
their transportation in cash or its 
equivalent, but to include within its 
scope persons who give such recom- 
pense for the ride as may be regarded 
as “compensation” therefor, that is, a 
return which may make it worth, the 
-other’s while to furnish the ride. Vehi- 
cle Code, § 403, St.1935, p. 154.—Carey 
vy. City of Oakland, 112 P.2d 714. 


- Del.Super. Direct payment in money 
for transportation in an automobile is 
mot an indispensable requisite to con- 

‘stitute one a “passenger” within auto- 
mobile guest statute, but reasonable 
_ expectation of benefit to accrue is a 
suflicient consideration. Rev.Code 1935. 
-§ 5713.—Robb v. Ramey Associates, 14 
A.2d 394, 


In action for injuries sustained by 
plaintiff while riding in automobile of 
- defendant, declaration which alleged 
that defendant whose business’‘it was 
to sell burial lots in a certain cemetery 
- was transporting plaintiff to the ceme- 
tery to induce plaintiff to buy a burial 
lot, was not demurrable on ground that 
plaintiff was a “guest” within statute 
exempting automobile host from liabili- 
ty to guest for mere negligence since 
declaration disclosed at the least that 
‘transportation was for mutual benefit 
of plaintiff and defendant. Rey.Code 
1935, § 5713—Robb v. Ramey Asso- 
~ clates, 14 A.2d 394. 

li.App. An occupant riding in a 
_ broker’s automobile at time of. acci- 
-)' dent was a “passenger” and not a 
“guest”, as respects broker’s liability 
et for occupant’s injuries, where broker 

' had had business dealings with occu- 

pant a few months before accident and 
purpose of automobile trip was to in- 
duce occupant to trade his property 
. for property listed by a third party 
¥ with broker. Smith-Hurd Stats. « 
9514, § 58a.—Connett v. Winget, ,34 N. 
H.2d 878, 310 Lll.App. 533, conforming 
to mandate 30 N.E.2d 1, 374 Ill. 531, 
Eo ae 25 N.H.2d 116, 303 Il.App, 


Il.App. Where minor, 20 years and 
10 months old, cut his wrist severely 
and gave keys to automobile of which 
the minor had permissive use to driv- 
er who requested trained nurse to ac- 
company driver and the minor on a 
trip which was for the minor’s exclu- 
Sive benefit and for apparent purpose 
of preventing him from _ bleeding to 
death or suffering severely from loss 
of blood, and the nurse was injured in 
accident caused by the driver’s negli- 
gent operation of automobile, the au- 
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tomobile guest statute did not apply 
to the nurse—Palmer v. Miller, 35 N. 
H.2d 104, 310 Ill.App. 582. - 

Mich, If there is a contract to trans- 
port one by automobile, and if the 
owner or driver of the automobile re- 
ceives a pecuniary benefit as a consid- 
eration for such transportation, then 
the one so transported is not a “guest” 
within the Michigan automobile guest 
statute. Comp.Laws 1929, § 4648,— 
Bushouse v. Brom, 298 N.W. 308, 297 
Mich. 616. 

Where defendant and her mother in- 
vited plaintiff, an old friend, to accom- 
pany them on a pleasure trip by auto- 
mobile, and plaintiff accepted, and 
there was an indefinite contemplated 
arrangement that plaintiff would con- 
tribute something toward the expense 
of the trip, possibly one-third or one- 
half, plaintiff was a “‘guest” of defend- 
ant within meaning of the Virginia 
automobile guest statute, and not a 
“passenger,” and hence could not re- 
cover for injuries sustained in Vir- 
ginia in automobile accident resulting 
from defendant’s ordinary negligence. 
Code Supp.1988, Va. § 2154(232).— 
Bushouse v. Brom, 298 N.W. 303, 297 
Mich. 616. 

Each case involving the question 
whether an express agreement by one 
taking an automobile trip in the auto- 
mobile of another, to pay a given pro- 
portion, of the expenses of operating 
the automobile, constitutes the one 
transported a passenger rather than 
a guest within meaning of automobile 
guest statute, must be decided in the 
light of its own facts, and it is impor- 
tant to ascertain, if possible, what it 
was: that primarily motivated the un- 
dertaking, whether friendship and so- 
cial relations, or a commercial arrange- 
ment. Comp.Laws 1929, § 4648.—Bus- 
ee v. Brom, 298 N.W. 303, 297 Mich. 


N.C. The Virginia, automobile guest 
statute makes a distinction between so- 
cial or invited guest and the commer- 
cial or business passenger, and a mo- 
torist who transports for pay or some 
other direct benefit is accountable as 
at common law, while the “host’? who 
transports his “guest without payment 
for such transportation” is liable only 
for injuries caused by his gross negli- 
gence or wilful or wanton misconduct. 
Code Supp.Va.1938, § 2154(232).—Hale 
vy. Hale, 13 S.H.2d 221, 219 N.C, 191: 

Wash. Where 14-year old girl went 
to visit at the home of her aunt who 
operated an agency for delivery of 
newspapers outside city limits, but who 
had employed her nephew to conduct 
the delivery business for her during 
her absence, and the nephew procured 
consent of girl’s mother for girl to go 
with him in aunt’s automobile on de- 
livery about two o’clock New Year’s 
morning on representation that he 
needed girl’s help because of. his un- 
familiarity with the route, and: while 
making the delivery automobile col- 
lided with a truck because of nephew’s 
ordinary regligence, and girl was 
killed, girl was not a ‘“‘guest”’ within 


meaning of automobile guest statute, 


and hence recovery could be had by 
her parents in action against aunt and 
nephew, notwithstanding that girl may 
have regarded the venture somewhat 
as a lark. Rem.Rev,Stat..§ 6360—121. 
—Scholz y. Leuer. 109 P.2d 294. 
Where the relationship between the 
driver of an automobile and an occu- 
pant is not that of joint adventure, a 
prior contract between them is not 
essential to avoid the bar of the auto- 
mobile host and guest statute under 
the benefit rule. Rem.Rev,.Stat. § 6360 
—121.—Scholz v. Leuer, 109 P.2da 294. 
Wash. Under statute governing mo- 
torist’s liability to “invited guest or li- 
censee without payment for such trans- 
portation”, “payment” need not be in 
money, but is sufficient if occupant’s 
presence directly compensates operator 
or owner in a substantial and material 
or business sense, as distinguished 
from mere social benefit or nominal or 
incidental contribution to expenses. 
Rem.Rey.Stat. § 6360—121.—Engel y, 
Interstate. Transit Co., 115 P.2da 681. 
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C.C.A.Fla. Under Florida law, one — 
riding in an automobile as guest of 
owner may not recover damages. 
against owner for injuries, received 
while riding as such guest unless’ own- 
er or agent of owner was guilty of 
gross negligence or willful and wan- 
ton misconduct in and about.manage- 
ment of the automobile. Acts Fla.1937, 
ce. 180338, § 1—Hollander vy. Davis, 120 


¥.2d.181. 3 


A mere showing of ordinary negli- 
gence is not sufficient to establish 
“gross negligence” or “willful.and.wan- 
ton misconduct” as employed in Wiori- 
da automobile guest statute. Acts Fla. 
1937, ce. 18033, § 1.—Hollander vy. Da- 
vis, 120) F.2d. 131. 

“Gross negligence” of motorist con- 
sists of such utter disregard of dic- . 
tates of prudence, amounting to com- 

lete neglect of a guest’s safety.—Hol- 
ander vy. Davis, 120 F.2d 131. 

C.C.A.Mont. In action by occupant 
of automobile for injuries sustained in 
Montana where plaintiff's own evidence 
showed that she had accepted an _ in- 
vitation to make trip with husband and: 
wife, and that subsequently she had 
agreed to pay $1.50 a day as her part 
of expenses, and there was no. evidence 
as to the actual cost of meals and 
lodging, or that any part of sum to 
be paid was to be applied to cost of 
gas. and oil or that there would be 
any overplus to be so applied, plaintiff 
was a “guest” and :refusal to so in- 
struct the jury and as to the appropri- 
ate degree of care under Montana stat- 
ute was. reversible error. 
Mont.1935, § 1748.1. to 1748.3.—Copp vy. 
Van Hise, 119 F.2d 691. ak 

C.C.A.Va.. Where owner of ‘automo 
bile kept complete control, paid all 
driving expenses, and expected to do 
all driving, except that she hoped that 
friend accompanying her on trip might 
drive in case of emergency, the trip was 
not a “‘joint enterprise’, because of lack 
of mutuality of control and direction 
over operation of. the automobile.—May- 
er,v. Puryear, 125. F.2d, 675. ; 

An automobile “‘guest’’? is one whom 
the owner of an automobile invites or 
permits to ride with him as a gratuity © 
except for such slight benefits as it is 
customary to extend as a part of the 
ordinary courtesies of the road.—Mayer 
v. Puryear, 115 F.2d 675. 

Where wife of naval officer undertook 
trip by automobile to West Coast in 
order to join her husband, and friend 
of, wife accompanied her in order to 
meet fiance. on West Coast, under an 
arrangement requiring friend to pay 
for her own food and lodging but not 
requiring friend to drive or to pay op-— 
erating expenses, friend. was not a. 
“passenger”? but was a ‘guest’? within 
Virginia guest statute’ requiring proof 
of gross negligence as basis for recoy- 
ery by guest from host for injuries, 
notwithstanding benefit to wife from 
companionship and advantage from 
friend’s assistance “in, driving and that 
friend was driving at time of. accident. 
Code Supp.Va.1938, § 2154(232)—May- 
er’ vy, Puryear, 115)\F2d 675. 5°. 

One who is invited for a ride as a 
“euest” is within “ambit of Virginia 
guest statute providing that.one “trans- 
ported” by owner of a motor, vehicle 
as a “guest”? without payment. must 
show that owner was guilty of) gross 
negligence in order that such ‘person 
recover, damages from owner, irrespee- 
tive of whether he himself operates the 
automobile in presence of. owner or 
whether owner is the operator. Code 
Supp.Va.1938, § 2154(232)—Mayer y. 
Puryear, 115 F.2d 675. 


Ark. Where manufacturer’s special- 
ty man informed manager of whole- 
saler that he would return later and: 
“work the territory’ and take whole- 
saler’s salesmian with him, but when. 
the specialty man later appeared the 
arrangements were changed without 
wholesaler’s knowledge and he traveled 
with the salesman who merely aceom- 
modated the’ specialty man, who took 
orders which were forwarded to the 
wholesaler, the specialty man was a 
“guest” within automobile guest stat-. 
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man could be had, 
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r wilful misconduct in operation of 
automobile. Pope’s Dig. §§ 1302-1304. 
—Payne v. Fayetteville Mercantile Co., 
150 S.W.2d 966. : 

Cal.App. Where elderly woman ac- 
eepted invitation to ride as guest of 
automobile owner, and entered automo- 
bile, but owner stopped automobile on 
a hillside and absented himself tempo- 
rarily, and automobile rolled down 
hillside, causing woman to be thrown 
therefrom, the woman remained a 
“guest”? at all times until she was 
thrown to the street, and could not re- 
eover for owner’s simple negligence, 
Vehicle Code, § 403, St.1935, p. 154.— 
Frankenstein v. House, 107 P.2d 624, 41 
Cal.App.2d 813. 

The guest statute manifests intention 
that. a person becomes a ‘‘guest” of the 
driver of an automobile when he has 
-accepted a ride in a vehicle upon a 
highway without giving compensation 


therefor. Vehicle Code, § 403, St.1935, 
p. 154.—Frankenstein v. House, 107 P. 
2d 624, 41 Cal.App.2d 813. 


As long as a person, without compen- 
sation to driver, has entered automo- 
bile upon driver’s invitation and re- 
mains in the vehicle upon a highway, 
“during such ride” he is a ‘‘guest” and 


- cannot recover damages for simple neg- 


ligence of the host. Vehicle Code, § 
403, St.1935, p. 154.—Frankenstein vy. 


House, 107 P.2d 624, 41 Cal.App.2d 
813. 
Cal.App. “Wilful misconduct” with- 


in automobile guest statute is inten- 
tionally doing something in operation 
of automobile which should not be 
done or intentionally failing to do 
something which should be done under 
cireumstanees’ disclosing knowledge, 
express or implied, that injury to guest 
will be probable result, though there 
is no deliberate intention to injure the 
guest. Vehicle Code, § 403, St.1935, p. 
154.—Rawlins v. Lory, 111 P.2d 973. 

Whether a motorist can be charged 
with knowledge that his act or failure 
to act would probably result in injury 
to guest depends on whether proba- 
bility of injury would have been an 
apparent consequence to a man of or- 
dinary prudence and intelligence. Vehi- 
cle Code, § 403, St.1935, p. 154.—Raw- 
lins v. Lory, 111 P.2d 973. 

“Skylarking” in operation of auto- 
mobile, without regard to probability 
of injury to a guest, means indulging 
-in antics or the cutting of capers with 
such automobile. Vehicle Code, § 403, 
$t.1935, p..154.—Rawlins v. Lory, 111 
Peed oases 

An automobile driver who engages in 
“skylarking”’ at high rates of speed is 
charged with implied knowledge of the 
probability of injury to a guest. Vehi- 
cle Code, § 403, St.1935, p. 154.—Raw- 
lins v. Lory, 111 P.2d 973. 


“Wilful misconduct” within automo- 
bile guest. statute includes ‘skylark- 
ing” at high rates of speed, and when- 
ever testimony shows directly or by 
legitimate inference that driver was en- 
gaged in such conduct, such evidence 
will support a finding of “wilful mis- 
conduct.” Vehicle Code, § 403, St.1935, 
p. 154.—Rawlins v. Lory, 111 P.2d 973. 

Cal.App. Under statute, a guest. who 
accepts a ride in an automobile tpon 
highway without giving compensation 
for such ride is limited in his right to 
recover for injuries sustained in an ac- 
cident. Vehicle Code, § 403, St.1935, p. 
154.—Darling vs Dreamland Bedding & 
Upholstering Co., 112 P.2d 338. 

Cal.App. In action for injuries to 
RBuests in defendant’s automobile, evi- 
dence that defendant was driving in 
early morning hours on right side of 
dry paved highway free of traffic, while 
moon was shining brightly, at speed 
exceeding 70 miles per hour around 
right hand curve when automobile ran 
off road into diteh was insufficient to 
take to jury question of defendant’s 
“wilful misconduct,” to constitute which 
there must be intentional act or failure 
to act and circumstances showing ex- 


press or implied knowledge that injury - 


proof of wanton 


} 


Tue dict 
to guest 
v. Kuppin, 112 P.2d 681. 

Cal.App. A “guest” 
statute defining a guest as a person 
who accepts a ride in any vehicle with- 
out giving compensation therefor is 
one who is invited either directly or 
by implication to enjoy the hospitality 
of the driver, accepts that hospitality, 
and takes a ride for his own pleasure 
or on his own business without any re- 
turn to or conferring any benefit on 
driver other than the mere pleasure of 
his company, but where a special tan- 
gible benefit to driver or his princi- 
pal is the motivating influence for 
furnishing the transportation, ‘“‘compen- 
sation’? may be said to have been giv- 
en. Vehicle Code, § 403, St.1985, p. 
154.—Carey v. City of Oakland, 112 P. 
20-714, 4 

Cal.App. That definition of “guest” 
in guest statute does not employ words 
“without pay” therefor, but employs 
words “without giving compensation” 
therefor, indicates an intention not to 
limit definition to persons paying for 
their transportation in cash or its 
equivalent, but to include within its 
scope persons who give such recom- 
pense for the ride as may be regarded 
as “compensation” therefor, that is, a 
return which may make it worth the 
other’s while to furnish the ride. Vehi- 
cle Code, § 403, St.1935, p. 154.—Carey 
v. City of Oakland, 112 P.2a 714. 

Cal.App. After plaintiff's 15 year 
old son got on a truck used to con- 
vey school children and the driver was 
aware thereof, the driver owed the 
son a duty of reasonable care, and 
speeding up the truck without giving 
the son warning, and before the son 
was seated, under 
closed. by record was a violation of 
such duty, as regards liability of driv- 
er and his employers for death of son 
who died from injuries sustained in 
falling from truck.—Hernandez vy. Mur- 
phy, 115 P.2d 565. 

Cal.Super. ‘Willful _misconduct”’ 
within automobile guest statute, an 
“reckless driving”, within statute de- 
fining such crime, are the same thing 
so far as they are concerned with state 
of mind of ‘automobile driver whose 
conduct is in question. Vehicle Code, 
§§ 403, 505(a), St.1935, pp. 154, 175.— 
People v. Nowell, 114 P.2d 81. 


Fla. ‘‘Gross negligence’ within mean- 
ing of automobile guest statute, ap- 
pears when defendant’s conduct’ shows 
a reckless disregard for human life, 
or that entire want of care which 
would raise presumption of a con- 
scious indifference to consequences, or 
shows such wanton and reckless in- 
difference to the rights of others as 
may be equivalent to an intentional vio- 
lation of such right, regardless of any 
actual intention to inflict damage or 
injury. Acts 1937, c. 18033.—Juhasz v. 
Barton, 1 So.?A 476. 

The expressions “gross negligence” 
and “willful and wanton misconduct” 
as used in automobile guest statute, 
limiting liability of owner or operator 
of motor vehicle, ate synonymous. Acts 
1937, ¢. 180383.—Juhasz vy. Barton, 1 
So.2d 476. 


The legislative purpose in adopting 
the automobile guest statute was _ to 
prevent one who travels with another 
in an automobile as a guest, or with- 
out compensation, from recovering for 
injuries sustained except upon proof 
that driver was guilty of gross negli- 
gence or willful and wanton miscon- 
duct. Acts 1937, ¢c. 18033.—Juhasz v. 
Barton, 1 So.2d 476. 

Ill. Whether passenger in automo- 
bile is owner’s ‘‘guest’ is not deter- 
mined by intention of passenger alone, 
as invitation and purpose of ride may 
originate yao with owner. Smith- 
Hurd Stats. c 95%, § 58a—Connett v. 
Winget, 30 N.W.2d-1, 374 Ill, 531, re- 
versing 25 N.H.2d 116, 303 Ill.App. 227, 

In determining whether passenger in 
automobile is owner’s “guest’’ within 
guest statute, person or persons gain- 
ing advantage by. carriage must be 
eonsidered, and, if carriage confers 
only benefit incident to hospitality, 
companionship, or the like, passenger 
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will be probable result.—Katz i 


within guest 4d 


circumstances dis- 


er for purpose of selling him some 
thing, is not extending hospitality t 
him within: definition of “guest” as | 
person to whom hospitality is extend- — 
ed. Smith-Hurd Stats. ¢. 9514, § 58a— | 
Connett vy. Winget, 30 N.H.2d 1, 374 Il.” 
531, reversing 25 N.E.2d 116, 303 Il. 
App. 227, nae 
It is not policy of law to consider as — 
guests all persons riding in others’ au- ~ 
tomobiles without paying therefor. — 
Smith-Hurd Stats. e. 9544, § 58a—Con- — 
nett v. Winget, 30 N.H.2d 1, 374 Il. 
531, reversing 25 N.H.2d 116, 303 Ill : 


App. 227 La 
An occupant. riding in a i: 


Ill.App. C 
broker’s automobile at time of acci-- 
dent was a “passenger’’ and not a 
“suest’, as respects broker’s liability — 
for occupant’s injuries, where broker _ 
had had business dealings with oceu-— Le; 
pant a few months before accident and 
purpose of automobile trip was to in-  — 
duce occupant to trade his property 
for property listed by a third party 
with broker. Smith-Hurd Stats. « — 
9514, § 58a.—Connett v. Winget, 34 N: — 
H.2d 878, 310 Ill.App. 533, conforming — 
to mandate 30 N.E.2d 1, 374 Il. 531, 
Bever eine 25 N.H.2d 116, 303 Ill.App. 

Ind.App. A_ six-year-old girl, who — 
had been left by her parents in cus- 
tody of defendant who subsequent] 
took her for an automobile ride, ress 


Acts 1929, c. 201, § 1 
Thrun, 31 N.E.2d 670. é hi 
La.App. Where it was alleged that 
plaintiff and another employed ambu 
lance owner to transport by ambulance 
for a consideration a sick man, an 
that plaintiff and another with consen 
of ambulance driver entered ambulance 
to administer to sick man during 
course of trip, and it was not alleged 
that contract of hiring included passage — 
for plaintiff, plaintiff was only a “li 
censee”’ or a “guest” to whom drive 
owed duty of ordinary care and nm 
to willfully injure him.—Rushing y. 
Mulhearn Funeral Home, 200 So. 52. | 
Mass. 


ant might gratuitously bring plaintiff” 
to plaintiff's home, defendant, at time 
of accident, was carrying out a “gratui. 
tous undertaking’ which he bad as- 
sumed, and was not liable for plain-_ 
tiff’s injuries where defendant was not 
grossly negligent.—Donahue y. Kelley 
29) N.H.2d 10. ’ eS An 

Mass. Where defendant gratuitously 
undertook to transport plaintiff home, | 
they decided to stop at restaurant for 
purpose of purchasing food to be eaten 
by both at plaintiff’s home, plaintiff. 
alighted from automobile, motor was 
not turned off and door was left open, 
and plaintiff, without haying entered 
restaurant, returned and stood with 
one foot on running board, and was 
injured when defendant’s foot slipped 
from clutch and automobile suddenly 
moved, plaintiff remained a “guest” of 
defendant, who therefore was not liable 
in absence of gross negligence, » not- 
withstanding plaintiff did not intend 
to re-enter automobile at the time and 
had returned merely to ask defendant 
to accompany plaintiff into the res- 
Pr irs tae v. Audette, 29 N.H.2d 


Mich. Under statute precluding guest 
transported by motorist without “‘pay- 
ment for such transportation” from re- 
covering for injury in absence of gross 
negligence, where deceased accepted in- 
vitation to football game after friend 
offered to help with driving on trip 
which deceased postponed to following 
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day so that deceased and friend and 
their wives could take trip together, 
and friend’s offer to help drive was not 
intended as reward for ride, and socia- 
bility element was dominant thought, 
friend was a “guest”? and could not re- 


~ eover for injuries sustained in automo- 


- defendant’s ordinary negligence. 


not a guest might be injured. 


bile accident on trip, in absence of 
showing of gross negligence of deceased 
who was “host”, since offer to drive 
was not “payment for such transporta- 
tion” within the statute. Comp.Laws 
1929), 4648.—Dibble v. Harper’s Ds- 
tate, 293 N.W. 715, 294 Mich. 453. 
Mich, Evidence showing only kind- 
nesses furnished and gifts given by au- 


‘tomobile occupants to driver in appre- 


ciation of rides, without definite agree- 
ment therefor, negatived ‘‘carrying for 
hire’ and made occupants gratuitous 
“suests” who could not recover from 
driver for injuries suffered in collision 
where occupants negatived gross negli- 
gence or wilful and wanton misconduct 
of driver notwithstanding _ occupants’ 
gratuitous purchase of gasoline. Comp. 
Laws 1929, § 4648.—Guiney v. Osborn, 
295 N.W. 264, 295 Mich. 559. 

Mich.. Where defendant and_ her 
mother invited plaintiff; an old friend, 
to accompany them on a pleasure trip 
by automobile, and plaintiff accepted, 
and there was an indefinite contemplat- 
ed arrangement that plaintiff would 
contribute something toward the ex- 
pense of the trip, possibly one-third or 
one-half, plaintiff was a “‘guest’’ of de- 
fendant, within meaning of the Virgin- 
ia automobile guest statute, and not 
a “passenger,” and hence could not re- 


cover for injuries sustained in Virginia 


in automobile accident resulting eile 
ode 
Supp.1938, Va. § 2154(232).—Bushouse 
y. Brom, 298 N.W. 303, 297 Mich. 616. 
Bach case involving the question 
whether an express agreement by one 
taking an automobile trip in the auto- 
mobile of another, to pay a given pro- 
portion of the expenses of operating 
the automobile, constitutes the one 
transported a passenger rather than 


‘a guest within meaning of automobile 


guest statute, must be decided in the 
light of its own facts, and it is impor- 
tant to ascertain, if possible, what it 
was that primarily motivated the un- 
dertaking, whether friendship and so- 
cial relations, or’ a commercial ar- 
rangement. Comp.Laws 1929, § 4648. 
—Bushouse vy. Brom, 298 N.W. 3038, 297 
Mich. 616 
Neb. “Gross 


negligence” within 


meaning of automobile guest statute, 


means negligence in a very high degree, 


‘or the absence of even slight care in 


the performance of a duty, or an entire 


failure to exercise care, or the exercise 


of so slight a degree of care as to 


justify the belief that there was an in- 


difference’ to the safety of others. 
Comp.St.Supp.1931, 39-1129.—Gummere 
v. Mudd, 297 N.W. 622. 

Neb. Under Kansas law, “gross and 
wanton negligence’ within automobile 


guest statute is that conduct of a mo- 


torist which evinces a willingness that 
harm might result therefrom, 
reckless unconcern as to whether or 
Gen.St. 
Kan.1935, 8-122b.—McCown y. Schram, 
298 N.W. 681. 


Neb. Under Kansas law, the word 


_ “guest” within meaning of automobile 


guest statute denotes one whom the 
owner or possessor of an automobile 
or other vehicle invites or permits to 
ride with him without any financial 
return except such slight benefits as is 
customary to extend as part of the 
ordinary courtesies of the road. Gen. 
St.Kan.1935, 8-122b.—MecCown v. 
Schram, 298 N.W. 681. 

Nev. “Willful misconduct” within 
California statute providing in part 
that no person who as guest accepts a 
ride in vehicle has any right of action 
for civil damages against the driver 
unless the plaintiff establishes that the 
injury proximately resulted from will- 
ful misconduct of driver, involves de- 
liberate, intentional conduct in doing 
or omitting to perform an act either 
with knowledge on the part of the cul- 
pable person that it is likely to re- 


or a 
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sult in serious injury or with a wan- 
ton and reckless disregard of the prob- 
able consequences. Vehicle Code Cal. § 
403, St.1935, p. 154.—Mitrovich y. Pav- 
lovich, 114 P.2d 1084. 

N.C. An automobile occupant is a 
“guest” within Virginia automobile 
guest statute, when there is no contrac- 
tual relationship between the parties 
under which occupant is obligated to 
pay for the transportation, and there 
are no sufficient facts to show that 
the transportation was. contractually 
for mutual benefit of both occupant 
and operator. Code Supp.Va.1938, § 
2154(232)—HMale v. Hale, 13 S.EH.2d 
22219 Nie, 191. i 

An automobile occupant who is be- 
ing transported for mutual benefit of 
both occupant and operator or owner 
of automobile is not a “guest” within 
Virginia automobile guest statute, 
however, the extent and nature of the 
reciprocal advantages which will ex- 
clude occupant are confined to certain 
definite relations and to tangible ben- 
efits accruing from the transportation. 
Code Supp.Va.1938, § 2154(232).—Hale 
Vv. Hale 13S: 2d 221) 219 IN Ceo 

That automobile occupant who is 
earried voluntarily pays for gas and oil 
and other running expenses of trip 
without being under any contractual 
obligation so to do, is insufficient to 
show that occupant is not a “guest” 
within meaning of Virginia automobile 
guest statute. Code Supp.Va.1938, § 
2154(232).— Hale v. Hale, 13 S.E.2d 
22, 2 UN,. On LO Ly 

A father, who, in making automobile 
trip into Virginia with son, agreed to 
pay for gas and oil, was a ‘guest’, 
rather than a “passenger for hire’, 
within Virginia automobile guest stat- 
ute, so that son would not be liable 
for injuries sustained by father in 
automobile accident in Virginia, unless 
accident resulted from son’s gross neg- 
ligence or wilful or wanton miscon- 
duct. Code Supp.Va.1938, § 2154(232). 
—Hale v. Hale, 13° S.H.2d 221, 219 N. 
Osho 1s 

N.D. An invited automobile ‘‘guest’” 
is not a ‘‘passenger”, either_in the legal 
sense of 
which it is commonly and ordinarily 
understood.—Bentley vy. Oldetyme Dis- 
tillers, 298 N.W.. 417. 


Ohio App. A “guest” within automo- 
bile guest statute is one who is in- 
vited, directly or impliedly, to enjoy 
automobile driver’s hospitality, accepts 
such hospitality, and takes ride for his 
own pleasure or on his business without 
making any return to, or conferring 
any benefit on, driver other. than 
mere pleasure of guest’s company. 
Gen.Code, § 6308-6.—Delk y. Young, 35 
N.H.2d 969. 

A supporter of candidate for nomi- 
nation as sheriff was not a “guest” 
in automobile, owned and driven by 
candidate, when injured on return trip 
from meeting attended by them for 
purpose of making friends among mem- 
bers of certain organization and _ get- 
ting some of its support. Gen.Code, § 
6308-6.—Delk v. Young, 35 N.H.2d 969. 


Ohio App. “Gross negligence”, as 
used in Michigan automobile guest stat- 
ute, is synonymous with “willful and 
wanton misconduct”, and in conjunction 
with those words covers only such acts 
as are committed intentionally, pur- 
posely, designedly, as _ distinguished 
trom ‘negligence’, which is a failure 
to exercise ordinary care. Comp.Laws 
Mich.1929, § 4648.—Witdock vy. Gysel- 
Sern 36 N.E.2d 40, 67 Ohio App. 


Pa.Com.Pl. In order to recover as 
against the owner, it must appear that 
plaintiff was riding on truck at his in- 
vitation.—Sullivan y. Cahilin, 42 Lack. 
Jur. 36, 

Pa.Com.Pl. A, the plaintiff’s deceas- 
ed husband, while riding on truck driv- 
en by B, alleged agent or employee en- 
gaged in the business and under con- 
trol of C, the owner, received injuries 
November 11, 1938, from which he died 
the following day. In action against B 
and C, plaintiff's statement, filed Feb- 
ruary 23, 1939, averred that B, travel- 
ing on level highway at high and exces- 


hat term, or in the sense in. 


sive rate of speed and without proper 


control or warning to deceased, turned 
suddenly at right angles onto an in- 
tersecting street with heavy grade, 
causing truck to swerve and overturn 
and throwing deceased upon pavement 
with resulting injuries and death. In 
amended statement, filed February 3, 
1940, without agreement of counsel or 
leave of Court but which was allowed 
to be filed nune pro tune February 28, 
1940, to comply with Court order of 
January 5, 1940, it was averred that 
deceased was a_ guest-passenger on 
truck which was driven at a_ speed 
from 50 to 60 miles per hour. Affidavit 
of defense raised questions of law to ef- 
fect—(1) that original statement did 
not aver in what capacity deceased was 
riding on truck, or that the driver 
owed any duty to him the breach of 
which would render defendants liable 
in damages; (2) that amended state- 
ment did not aver whose guest the de- 
ceased was, and it introduces a new 
cause of action and is thus barred by 
the Statute of Limitations. Held, that 
affidavit raising questions of law will 


be decided in favor of C, owner of the- 


truck; ‘but, as to B, the driver, the af- 
fidavit will be dismissed. The rule of 
responsibility is different as to B, the 
driver, and 
because, as to C, it is not alleged that 
deceased was a guest-passenger and he 
was, in fact, a trespasser to whom C 
would be liable only for wanton and 
wilful injury inflicted by B, as his 
agent or employee.—Lawless v. Cahilin, 
42 Lack.Jur.. 128. ' 
S.D. The automobile guest statute 
should be liberally interpreted to effec- 


tuate the purpose of the legislature. 


SDC 44.0362, 65.0202.—Scotvold — v. 
Scotvold, 298 N.W. 266. 

A traveling evangelist’s wife, who 
accompanied him on trips incident to 


his work and assisted him therewith . 


in various ways,°and who was injured 


through his negligent operation of au-: 


tomobile on returning to city where 
evangelist was conducting meetings 
from funeral of evangelist’s cousin-in- 
law, at which evangelist had taken part 
in ceremony and wife had quoted scrip- 
ture and offered prayer, was evange- 
list’s “guest without payment for such 
transportation”, within automobile 
guest statute, and could not recover for 
ordinary negligence. SDC 44.0362.— 
Scotvold v. Scotvold, 298 N.W. 266. 

S.D. “Guest without payment for 
such transportation”, within automobile’ 
guest statute, should not be literally 
interpreted so as to divide guests into 
those who are and those who are not 
expected to render something. unto 
owner or operator of automobile in 
fulfillment of promise or in nature of 
quid pro quo. SDC 44.0362:—Seotvold 
v. Seotvold, 298 N.W. 266. 

An automobile occupant whose trip 


is motivated. by mutual expectation of 


substantial benefit to owner or operator 
is not a “guest without payment for 
such transportation” within automobile 
guest statute, provided the benefit oc- 
cupant is to bestow on owner or op- 
erator is sufficiently real, tangible and 
substantial to serve as inducing cause 
of transportation and 
completely overshadow any considera- 
tions of mere hospitality growing out 
of friendship or relationship. SDC 44,- 
Qe Gem vapEKond v. Scotvold, 298 N.w. 

A traveling evangelist’s wife, 


his work and assisted him therewith in 
various ways, and who was injured 
through his negligent operation of au- 
tomobile on returning to city where 
evangelist was 
from funeral of evangelist’s cousin-in- 
law, at which evangelist had taken part 
in ceremony and wife had quoted scrip- 


ture and offered prayer, was evangelist’s © 


“guest without payment for such trans- 
portation”, within automobile guest 
statute, and could not. recover for ordi- 
nary negligence, 
vold v. Scotvold, 298 N.W. 266 

Tenn. In determining for whose 
benefit a journey is undertaken, and 
whether the person carried is a guest 


C, the owner of the truck, ° 


to operate to. 
i 
who 


accompanied him on trips incident to . 


conducting meetings” 


SDC_ 44.0362.—Scot- — 


‘ cca ie 


vi" ; di 


utomobile guest statute, the general 
elationship of the parties as well as 
le Specific act of transportation may 


be considered. Acts Ark.1935, Act 61, 


§§ 1-3.—Hoover vy. Harris, 151 S.W.2d 


51520177 Tenn. 467. 


Where plaintiff at invitation of auto- 


mobile owner, who did not ordinarily 


“Ark.1935, Act 61, 


drive on trips out of town, accompanied 
owner and husband on trip to Dallas 
Wxposition all of plaintiff's expenses 
being paid by owner and husband, 
plaintiff, although she shared with 
other passengers other than owner and 
husband the work of driving, was a 
“suest” within meaning of Arkansas 


“Guest Statute, and hence owner was not 


liable for injuries sustained by plaintiff 
in collision with another automobile 
on Arkansas highway in the absence 
of proof that automobile was_ being 
wilfully and wantonly operated in dis- 
regard of the rights of others. Acts 
§§ 1-3.—Hoover v. 
Harris, 151 S.W.2d 152, 177° Venn. 467. 

Tenn. The fact that it is contem- 
plated that some indicated benefits will 
accrue to the operator of the automo- 
bile to which the carriage of a passen- 
ger will in some degree contribute col- 
laterally or by way of inducement is 
not sufficient to make the carriage one 
for ‘‘mutual benefit’ so as to render 
Arkansas guest statute inapplicable. 
Acts Ark.1935, Act 61, §§ 1-3.—Hoover 
eer 151 S.W.2d 152, 177 Tenn. 


Tex.Civ.App. A restaurant owner 
who entered the refrigerated truck of 
a packing company at the invitation 
of the driver thereof for the purpose 
of selecting meat to be purchased from 
the company was an “invitee” of the 
packing company as respects liability 
of company for condition of premises. 
—Hausman Packing Co. v._ Badwey, 
147 S.W.2d 856, error refused. 

Vt. As Yespects gross negligence of 
motorist in whose automobile plaintiff 
was riding as a guest when it collided 
head-on with another automobile, rule 
that a driver who sees an automobile 
approaching on wrong side of road has 
a right to assume at outset that such 
automobile will observe law of the road 
and seasonably move over to its right 
side of highway would apply as mo- 
torist observed the other automobile 
starting to leave its place in the line 
of oncoming automobiles, but only un- 
til it should have been apparent that 
the other automobile would not or 
eould not readily get back to its right 
side of the highway. P.L. 5113.— 
Hastings v. Murray, 20 A.2d 107, 112 
Vt. 37. 

There is no concrete rule by which 
the existence of gross negligence within 
meaning of guest statute can be deter- 
mined, but each case must be judged 
according to its own facts. P.L. 5113. 
—Hastings v. Murray, 20 A.2d 107, 112 
Vie ol. 

Wash. If there is payment for trans- 
portation in an automobile, the auto- 
mobile host and guest statute does not 
apply, and payment in money is not 
necessary, but it is sufficient if the 
presence of the occupant directly com- 
pensates the operator or owner in @ 
substantial sense as distinguished from 
mere social benefit or nominal, or inci- 
dental contribution to expenses. Rem. 
Rey.Stat. § 6360—121.—Scholz y. Leuer, 
109 P.2d 294. 

The requirements necessary to con- 
stitute “payment for transportation” 
such as to avoid the bar of the auto- 
mobile host: and guest statute, are 
actual or potential benefit in a materi- 
al or business sense, resulting or to 
result to the owner or occupant, and 
that the transportation be motivated 
by the expectation of such benefit, and 
those essential requirements, which are 
not intended to affect the joint-adven- 
ture rules, do not include a previous 
eontract or understanding between the 
parties relative to compensation for the 
carriage, Rem.Rev.Stat. § 6360—121.— 
Scholz v. Leuer, 109 P.2d 294. 

Wash. In action for injuries to one 
riding in automobile owned and op- 
erated by defendant, where case was 
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‘tried and presented to jury on theory 
that plaintiff was either joint adven- 
turer with defendant or defendant’s in- 
vited guest or licensee, defendant’s 
proposed instruction that, if jury found 
that defendant invited or permitted 
plaintiff to ride in automobile and that 
plaintiff's contributions. toward expense 
of trip were not considered as payment 
for transportation, they should find 
that plaintiff was invited guest or li- 
censee, was properly refused as not 
eorrectly stating law of joint adventure 
relative to incidental or good-will con- 
tributions to expenses. Rem.Rey.Stat. 
Rupe lr tee ames v. James, 110 P.2d 


Wash. The relationship between ga- 
rage operators and guest of their cus- 
tomer, arising when customer’s auto- 
mobile broke down because of ga- 
rage employee’s negligence and garage 
manager agreed to transport customer 
and her party, did not rest in con- 
tract but in manager’s legal responsi- 
bility for damages resulting from the 
breakdown, and hence guest was not a 
mere “licensee” or “guest’’ as affecting 
liability for injuries to her while rid- 
ing. Rem.Rev.Stat.. § 6360—121.—En- 
gel v. Interstate Transit Co., 115 P.2d 

Under statute governing liability of 
motorist to “invited guest or licensee 
without payment for such transporta- 
tion’, the scope of “invited guest or li- 
censee’’ is limited to gratuitous car- 
riage, and the statute is inapplicable if 
there is payment for the transporta- 
tion. Rem.Rev.Stat. § 6360—121.—En- 
gel v. Interstate Transit Co., 115 P.2d 
681. 
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N.J. Where plaintiff was injured 
when thrown off of back platform of 
tank truck when truck hit depression 
in roadway and evidence was insuffi- 
cient to prove an invitation to ride on 
the truck, or wilful or wanton negli- 
gence of the driver, plaintiff was a 
“licensee” of truck driver and a ‘“‘tres- 
passer” as to truck owner and could 
not recover for injuries from truck 
driver or employer on theory of “re- 
spondeat superior’’.—Struble v. Bell, 17 
A.2d 800, 126 N.J.L. 168. 

N.J. A school boy who joined other 
boys in riding on outside of automo- 
bile and who was riding on front 
bumper at time of collision without 
haying been invited to do so by school 
girl driving automobile was not an 
“invitee”, but was at best a ‘‘licensee”’ 
and could not recover from school girl 
for injuries in absence of any evidence 
of willful or wanton negligence.—Kelli- 
her v. Grier, 18 A.2d 282, 126 N.J.L. 
162. 


Wash. The relationship between ga- 
rage operators and guest of their cus- 
tomer, arising when customer’s auto- 
mobile broke down because of garage 
employee’s negligence and garage man- 
ager agreed to transport customer and 
her party, did not rest in contract but 
in manager’s legal responsibility for 
damages resulting from the _ break- 
down, and hence guest was not a mere 
“licensee” or “guest” as affecting lia- 
bility for injuries to her while riding. 
Rem.Rey.Stat. § -6360—121—Hngel v. 
Interstate Transit Co., 115 P.2d 681. 

Under statute governing liability of 
motorist to ‘invited guest or licensee 
without payment for such transporta- 
tion’, the scope of “invited guest or li- 
censee” is limited to gratuitous ‘car- 
riage, and the statute is inapplicable if 
there is payment for the transporta- 


tion. Rem.Reyv.Stat. § 6360—121.—En- 
gel v. Interstate Transit Co., 115 P.2d 
681. 
§ 806 
Ohio App. A boy not seven years of 


age could not be a conscious “tres- 
passer” on truck parked in street, as 
regards duty of driver of truck toward 
the boy.—King v. Cipriani, 32 N.H.2d 
446. 

Ohio App. A minor of barely six 
years of age could not be a “tres- 
passer’ upon vehicle, occupying part 
of public street, as regards duty owed 
by operator of vehicle to the minor,— 
Leesman vy. Moser, 32 N.H.2d 448. 
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W.Va. Deceased, for whose death, 
when his head struck low underpass © 
while he was riding on truck, recovery 
was sought from owner of truck and | 
owner’s employer, was not a “trespass- _ 
er” on the truck so as to require de-_ 
nial of recovery, but was at least a 
“guest by sufferance,’ where he had 
ridden the truck along the same route 
on a number of occasions, and on those 
occasions he was accustomed to assist | 
in unloading and loading truck.—Des- — 
kins v. Warden, 12 S.E.2d 47. ; r 


§ 810 te as 
La.App. Where plaintiff with con- — 
sent of ambulance driver entered am- | 
bulance to administer to sick man be-— — 
ing transported, and plaintiff, in at- 
tempting to throw something out of — 
window, leaned against side door, | 
which opened causing plaintiff to fall 
out of moving ambulance, plaintiff 
could not recover for injuries on | 
ground that ambulance owner was - 
negligent in using ambulance construct- | of 
ed with a side door opening toward the ~ 
rear of vehicle and in neglecting to 
remove inside door handle so that door — 
could not be opened from the inside 
and in not placing a warning sign on ~— 
the inside door handle and in failing 
to warn plaintiff not to lean on door. 
—Rushing vy. Mulhearn Funeral Home, — 
200 So. 52. " se 
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Cal.App. A motorist whose automo-- _ 
bile was equipped with new tires and 
good brakes but whose automobile — 
skidded into approaching automobile as 
result of slippery surface of short 
stretch of asphalt paving was. not — 
guilty of ‘willful misconduct” on which , 
guest could base recovery for injuries, — 
—Shipp v. Lough, 107 P.2d 661, 41 — 
Cal.App.2d 820. ey. 
Cal.App. All circumstances including > 
speed at which motorist was driving _ 
may be considered in determining 
whether he was guilty of ‘wilful mis- 
conduct” within automobile guest stat- — 
ute, though speed of itself alone may 
not warrant finding of such miscon- | 
duct. Vehicle Code, § 403, St.1935, p. 
154.—Rawlins v. Lory, 111 P.2d 973. 
An automobile driver who engages in _ 
“skylarking” at high rates of speed is _ 
charged with implied knowledge of the © 
probability of injury to a guest. Ve- 
hicle Code, § 403, St.1935, p. 154.— 
Rawlins v. Lory, 111 P.2da 973. ee 
“Wilful misconduct” within automo- 
bile guest statute includes “skylarking” 
at high rates of speed, and whenever ~ 
testimony shows directly or by legiti- | 
mate inference that driver was engaged 
in such conduct, such evidence will 
support a finding of ‘wilful miscon- — 
duct.” Vehicle Code, § 403, St.1935, p. 
154.—Rawlins v. Lory, 111 P.2d 973. | 
Cal.App. The driving of automobile 
at speed exceeding 70 miles per hour 
along open country highway at 2 A.M. 
in clear weather under bright moonlit — 
sky is insufficient to impute to driver 
knowledge that accident, resulting in 
injury to guest, will probably happen. 
—Katz v. Kuppin, 112 P.2d 681. 
Fla. To drive a truck at night down 
middle of highway, without leaving 
room for passage of approaching auto- 
mobiles is “gross negligence’, and a 
guest passenger who is injured under 
such circumstances would be entitled 
to recover damages under automobile 
guest statute, and, if death should re- 
sult, truck driver would be guilty of 
“culpable negligence’. Acts 1937, ¢. 
Taal caatbic: Vv. Edwards, 197 So. 
Fla. In action for injuries to guest. 
in automobile owned and driven by 
defendant, where defendant’s negli- 
gence, alleged and shown by evidence, 
was in reaching into dashboard com- 
partment for some articles and fruit 
for her guests while holding steering 
wheel with her left hand, whereupon 
there was loud report from under au- 
tomobile, which swerved off highway 
and overturned, jury’s verdict that de- 
fendant was not guilty of ‘gross neg- 
ligenee”’ or ‘‘wanton and willful mis- 
eonduct,” as required to entitle plain- 
tiff to recover damages, was not con- 
trary to law or against manifest 
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weight of evidence. Acts 19387, ¢. 
18033, § 1—Kozak v. Ake, 3 So.2d-120, 
followed in Mazur y. Ake, 3 So.2d 121. 
Iowa. Motorist, who continued to 
drive rapidly on right side of familiar 
straight and smooth paved highway 
known to be comparatively free from 
trafic and which motorist was un- 
aware was then obstructed by a parked 
truck, without decreasing speed of au- 
tomobile when visibility was tempo- 
rarily reduced by snow flurries, was 
j not guilty of “recklessness” so as to 
authorize recovery for death of auto- 
mobile guest resulting from collision 
with the truck. Code 1939, § 5037.10. 
—Roberts vy. Koons, 296 N.W. 811. 
Mass. A speed of 30 to 35 miles an 
hour at which automobile was being 
} operated on dark, rainy afternoon on 
é narrow, winding, and slippery road, 
would not, in and of itself, amount to 
yy “gross negligence’ which would render 
driver liable for injuries sustained by 
automobile guest—Loughran v. Nolan, 
ha $29) NiB.2d 737. 3 
In automobile guest’s action against 
driver for injuries sustained when au- 
tomobile which was being driven at 
a speed of 30 to 35 miles an hour on 
f dark, rainy afternoon on narrow, wind- 
ing, and slippery road, skidded over 
side of bridge and dropped into river, 
in the fact that automobile skidded did 
- not warrant a finding of “gross negli- 
_, gence” necessary to render driver lia- 
‘ ble—Loughran vy. Nolan, 29 N.H.2d 


Mass. A motorist driving automo- 
bile unequipped with chains on icy, 
slippery highway in rain or mist. at 
speed of from 35 to 40 miles per hour 
to within 60 or 70 feet of railroad 
crossing, and thereafter at speed of 

from 20 to 35 miles per hour, was not 
guilty of “gross negligence” so as to be 


 jiable for injuries sustained by guest 
when automobile skidded when brakes 
-~—-were applied and collided with locomo- 
tive, where automobile was at all times 

within motorist’s control until brakes 
were applied, and guest made no fur- 
ther complaint in respect to operation 
of automobile after requesting motorist 
to slow down, and motorist was watch- 
ing straight ahead and was relying on 
 “blinker lights” to give him notice of 
approach of train, and blinker lights 
were not working, and no bell or 
whistle was sounded. G.L.(Ter.Ed.) e¢. 
90, § 15, as amended by St.1933, ec. 26, 
§ 1; e¢. 160, §§ 130, 232.—Duval v. 
Duval, 30 N:E.2d 543, 307 Mass. 524. 


A motorist lawfully traveling on 
highway had reciprocal rights and ob- 
ligations, including that of observing 
statute requiring motorist approaching 
railroad grade crossing to reduce speed 
to reasonable and proper rate and to 
proceed cautiously over crossing, and 
_ motorist owed guest. the duty to re- 
frain from gross negligence. G.L.(Ter. 
- «-Ed.) ¢. 90, § 15, as amended by St.1933, 
, e. 26, § 1.—Duval v. Duval, 30 N.BH.2d 
‘ 543, 307 Mass. 524. 
vee Mass. The operation of an automo- 
bile at 35 to 40 miles per hour within 
‘i 100 feet of grade crossing at night 
{ was not of itself “gross negligence” 
such as would authorize guest to re- 
gover for injuries sustained when auto- 
mobile collided with side of moving 
freight train at crossing.—Harvey vy. 
" Murphy, 30 N.H.2d 854, 308 Mass. 16.. 
; The driver of an automobile ap- 
proaching grade crossing at night 
with guest had common-law obliga- 
tion to use due care and the statutory 
duty to reduce speed of the automobile 
to a reasonable and proper rate and 
to proceed cautiously over the cross- 
ing. G.L.(Ter.Ed.) ¢@.: 90, § 15, as 
amended by St.1933, ¢c. 26, § 1; e¢. 160, 
§ 232.—Harvey v. Murphy, 30 N.H.2d 
854, 308 Mass. 16. 

An automobile guest injured in col- 
lision at night with side of moving 
freight train at grade crossing, could 
recover for injuries only if the conduct 
of the automobile driver was grossly 
negligent, notwithstanding that driver 
may not have used due care and may 
have violated Sane duty to reduce 
speed to reasonable rate and to proceed 
cautiously over crossing. G.L.(Ter.Hd.) 
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c. 90, § 15, as amended by St.19383, ec. 
26, § Ly e@. 160, §\ 232.—Harvey. Vv. 
Murphy, 30 N.E.2d 854, 308 Mass. 16. 

Mich. Where host drove at 40 miles 
per hour in driving rain, and high wind 
and poor visibility, and, while host 


was trying to pass a truck upon a 


three-lane highway, contact with on- 
coming automobile caused host’s auto- 
mobile to swing around on wet pave- 
ment into path of another automobile 
resulting in collision in which guest 
was injured, host was not guilty of 
“eross negligence’ or “wanton and 
willful misconduct’, and was not liable 
for guest’s injuries—Hodge v. Beaman, 
293 N.W. 710, 294 Mich. 442, 

Mich. Mere excessive speed of auto- 
mobile or repeated warning to driver 
to slow down or to drive slower do 
not make driver guilty of “‘gross neg- 
ligence’’ within automobile guest stat- 
ute. Comp.Laws 1929, § 4648.—Bushie 
v. Johnson, 295 N.W. 538, 296 Mich. 8. 

Automobile driver’s noncompliance 
with request of guest passenger to 
drive slower is not of itself evidence of 
“wilfulness” or ‘“‘wantonness” within 
automobile guest statute. Comp.Laws 
1929, § 4648—Bushie y. Johnson, 295 
N.W. 538,°296 Mich. 8. 

That automobile driver who had 
been asked by guest passenger to drive 
slower stated ‘‘watch me give them a 
real scare” did not establish ‘‘wan- 
tonness” and ‘‘recklessness”’, within 
automobile guest statute. Comp.Laws 
1929, § 4648.—Bushie v. Johnson, 295 
N.W. 538, 296 Mich. 8. | 

That automobile being driven fast by 
driver who had been drinking was 
swaying and zigzagging from side to 
side and straddling center of highwa 
did not constitute. “gross negligence” 
on part of driver within automobile 
guest statute. Comp.Laws 1929, § 4648. 
ares v. Johnson, 295 N.W. 538, 296 

ich, 8. 


Automobile driver who had been 
drinking and, except for a few miles, 
did not obey request of guest pas- 
senger to drive slower and who stated 
“watch me give them a real scare’’ and 
drove 60 or 70 miles per hour and zig- 
zagged the swaying automobile until 
he finally lost control of automobile 
and ran into tree, was not guilty of 
“eross negligence” or ‘wilful and wan- 
ton misconduct” within automobile 
guest statute. Comp.Laws 1929, § 4648. 
RE vy. Johnson, 295 N.W. 538, 296 

ich? /'8% 


Ney. Where automobile host had 
driven automobile on two prior oc- 
easions and had driven some miles just 
prior to accident on California high- 
way, and he was driving in the day- 
time at a speed of 50 miles per hour 
on straight paved highway under fa- 
vorable weather conditions and _ visi- 
bility was not restricted by approach- 
ing automobiles or otherwise, the host 
was not guilty of “willful misconduct” 
within California statute and was not 
liable for injury sustained by guest 
when automobile left highway and 
erashed into a fence. Vehicle Code Cal. 

403, St.1935, p. 154.—Mitrovich | v. 

avlovich, 114 P.2d 1084. 


N.H. Mere failure to comply with a 
speed ordinance is not necessarily 
“gross negligence’ under the Georgia 
decisions, but certain factors com- 


bined with speed may make a case in 


which reasonable men could find driver 
grossly negligent.—LaPlante v. Rous- 
seau, 18 A.2d 777. , 
N.Y.App.Div. Where automobile oc- 
cupant’s action for injuries sustained 
when driver, traveling at estimated 
speed of approximately 60 miles per 
hour after dark, set brakes and turned 
to left to avoid collision with over- 
taken vehicle with result that auto- 
mobile skidded onto shoulder of road, 
hurtled a ditch, crossed highway 
boundary line, and after traveling a 
hundred feet or more on private prop- 
erty overturned,’ was defended on 
ground that statute of Ontario where 
accident occurred deprived guest of 
right to maintain action for injuries 
arising from negligent operation of au- 
tomobile whether negligence occurred 
while automobile was either on or off 
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highway, judgment for driver and — 2 
automobile was naa ee as 


owner of I 
Hall vy. Bardol, 23 N.Y.S.2d 596. - 


Ohio App. The acts of motorist in 


driving at between 45 and 65 miles 
per hour over a wet three-lane road 
which, because of its composition, was 
unusually slippery, proceeding into left 
lane of road, and, while an automobile 
was approaching from opposite direc- 
tion, passing another automobile which 
was attempting to pass a truck, did 
not amount to “wanton misconduct” 
within meaning of guest statute, so as 
to render motorist liable for death of a 
guest which occurred as result of auto- 
mobile skidding when motorist was at- 
tempting to bring it back into right 
lane of traffic, where there was noth- 
ing to show that motorist was aware 
that, because of composition of the 
road, it was unusually slippery. Gen. 
Code, § 6308-6.—Oyster v. Kuhn, 32 
N.B.2d 80, 65 Ohio App. 533. 

Ohio App. motorist who, while al- 


legedly driving 40 to 45 miles an hour” 


on icy pavement, observed a bus ftray- 
eling ahead of him in the same direc- 


tion, about to stop to pick up a pas- — 


senger, and who attempted to stop to 
avoid running into rear of bus, but 
who, when he saw that he could not 
stop in time, attempted to pass around 
bus, and who skidded into automobile 
approaching from the opposite direction 
in attempting to pass around bus, was 
not guilty of ‘‘wanton misconduct” 
within meaning of the automobile guest 
statute, and hence motorist was not lia- 
ble to guest for injuries sustained in 
the collision. 
tel v. Read, 33 N.H.2d 1011, 66 Ohio 
App, 323. , 

Okl. The alleged act of motorist in 


driving automobile in nighttime upon  — 


curved pavement at approximately 70 
miles an hour at a time when it was 


misty and the highway was, damp and > 
the auto- 


at a time when the brakes o 
mobile were slightly off balance so as 
to cause the automobile to 
slightly when the brakes were sudden- 
ly applied was not “heedlessness” or 


“reckless disregard of the rights of — 


others” so as to entitle guest, under 
New Mexico law, to recover from mo- 
torist for injuries sustained when au- 
tomobile overturned after motorist 
started to slow down. Laws N.M.1935, 
ne § 4.—Gill v. Hayes, 108 P.2d 
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Tex.Civ.App. The mere driving of 
truck in excess of statutory speed does 
not constitute gross negligence render- 
ing owner liable for death of horse 
running at large when struck by such 
truck.—Hllis v. Lewis, 142 S.W.2d 294. 


§ 314 

Conn. Under statute providing for 
civil and penal liability for any person 
who shall steal, confine, or secrete any 
registered dog or who shall unlaw- 
fully kill or injure any registered dog, 
and statute declaring dogs to be per- 
sonalty subject to larceny, an action 
would lie against a motorist for the 
negligent killing of a registered dog 
by running over it with an automobile, 
as against contention that statutes give 
right of action only for unlawful kill- 
ing or injuring a registered dog. Gen. 
St.Supp.1935, § 1370c, and §-1377c, as 
amended by Gen.St.Supp.1939, § 1119¢. 
—Griffin v. Fancher, 20 A.2d 95, 127 
Conn. 686, 1384 A.L.R. 701. 


§ 830 
See Bell Telephone Co. v. Kam Yan 
Jan Co. [1941] 1 Dom.L.R. 2238. 
§ 832 
N.Y.City Ct. A bailee of an automo- 
bile is liable to gratuitous bailor for 
any misfeasance resulting in damage to 
the automobile, but as to any torts 
committed against. third parties as re- 
sult of use of automobile, bailee is 
personally liable, although under stat- 
ute bailor is also liable for such negli- 
gence. Vehicle and Traffic Law, § 59.— 
Kurzon v. Union Ry. Co. of New York 
City, 21°N.Y.S.2da 310. 
§ 833 
Cal.App, Any negligence of driver 
of automobile is imputed to owner 
permitting driver to drive. Vehicle 


Gen.Code, § 6308-6.—Hot- 
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‘apie: for injuries one ek neg- 
ligence in operation of automobile by 
any person using or operating automo- 
bile with owner’s permission, it was 
legislative intent to make actual own- 
ers of automobiles liable for negligence 
of those to whom permission is given 
to drive automobiles. Vehicle Code, § 


402, S$t.1937, p. ..23853—McCalla v. 
Grosse, 109 P.2d 358. 
Cal.App.. A registered automobile 


owner selling and delivering automobile 


and not notifying department of motor 
-yehicles of sale ‘and transfer, and not 


automobile driven by another with own-: 


not acquainted with 


indorsing certificate of ownership to 
buyer until after accident, invested 
buyer with the same authority to con- 
sent to use of automobile by another 
as owner had in the first instance, and 


hence owner was liable for damages 


occasioned by negligence of driver op- 
erating, automobile with buyer’s con- 
sent, notwithstanding that owner was 
driver and was 
ignorant of driver’s use of automobile. 


Vehicle Code, §§ 177(a), 178, 402, St. 


1935, pp. 115, 153.—Lanfried v. Bos- 
worth, 113 P.2a 23, subsequent opinion 
114 P.2d 406. 

Cal.App. The purpose of statute im- 


posing liability on automobile owner 


for negligence of operator of the auto- 
mobile, using it with owner’s permis- 
sion, was to create a remedy against 
the owner and in favor of party injured 
in person or property by negligent op- 
eration of the automobile while oper- 
ated with owner’s permission. - Vehicle 
Code, § 402, St.1937, p. 2353.—Milgate 
v. Wraith, 113 P.2d 503. 

The statute. imposing liability on 
owner for negligence of operator of 
owner’s automobile using it with own- 
er’s permission, and providing that 
negligence of such an operator should 


be imputed to owner for all purposes 


of civil damages, does not change 


rights of owner in any respect other 


than to impute to him the negligence 
of the operator, and does not preclude 
the owner’s recovery from third party 
for damage to the automobile resulting 
from third party’s negligence, on 
ground of contributory negligence of 
the operator. Vehicle Code, § 402, St. 
1937, p. 2353.—Milgate v. Wraith, 113 
P.2d 503. 

The statute imposing liability on au- 
tomobile owner for negligence of op- 
erator of the automobile using it with 
owner’s permission is a “penal statute’”’ 
and must be strietly construed. Vehicle 
Code, § 402, St.1937, p. 2353.—Milgate 
y. Wraith, 113 P.2d 503. 


Cal.App. In determining title to an 


’ automobile for purposes of statute im- 


posing liability on the owner of an 


er’s consent or permission, it is to be 
deemed that the transfer of an interest 
in automobile is incomplete until a new 
certificate of registration has been is- 
sued. Vehicle Code, § 402, St.1937, p. 
2353.—Helmuth vy. Frame, 115 P.2d $46. 

The word “owner”, as used it stat- 
ute imposing liability on the owner of 
an automobile driven by auother with 
owner’s consent ov permission, refers 
to the registered owner. Vehicle Code, 
§ 402, St.1937, p. 2353—Helmuth vy. 
Frame, 115 P.2d 846. 

The true owner of an automobile, al- 
though he may not be registered as such 
in records of the Motor Vehicle Depart- 
ment, may be liable in damages upon 
theory of permissive use of automobile 
by another at time of accident, and such 
owher can not escape liability imposed 
on him in that capacity simply because 
he has inadvertently neglected or de- 
liberately failed to comply’ with regis- 
tration provisions of the Vehicle Code. 
Vehicle Code, § 178, St.1935, p. 115; 
§ 402, St.1937, p. 2353.—Helmuth y. 
Frame, 115 P.2d 846. 

Cal.App. A conditional sale vendor of 
an automobile, to be relieved of lia- 
bility under statute imposing liability 
on owner of an automobile driven by 
another with owner’s consent or per- 


‘ Paiceion tas ovidig es that it an Yaihtots 


mobile is sold under a conditional sale 


contract ‘whereby title remains in ven- 


dor, vendor is not deemed to be own- 
er within provisions imposing liability 
on owner must strictly comply with 
statute providing that a dealer upon 
transferring, except to another dealer, 
an automobile subject to registration 


shall immediately give notice of trans- 


fer to Department of Motor Vehicles. 
Vehicle Code, §§ 177, 178, St.1935, p. 
115; .§ 402, 8.1937, b Bie 235 53.—Helmuth 
v. Frame,. 115 P.2 

Where motor Heeene, “which sold au- 
tomobile on conditional sales contract 
sold contract to a finance company 
which appeared as legal owner of au- 
tomobile on pink slip certificate of 
ownership, and motor. company subse- 
quently reacquired automobile from 
finance company on. vendee’s. default, 
but did not then notify Department of 
Motor Vehicles respecting change in 
ownership, and motor company later 
borrowed money from finance company 
using pink slip as security and then 
sold automobile on a second conditional 
sales contract, motor company had a 
duty to comply with Vehicle Code by 
notifying department of second sale, ir- 
respective of whether motor company or 
finance company held pink slip as con- 
ditional sales vendor, and failure of mo- 


tor company to perform such duty | 


rendered it liable as conditional sales 
vendor for injuries sustained by plain- 
tiff in accident occurring while auto- 
mobile was being operated by second 
vendee. Wehicle Code, §§ 177, 178, St. 
1935, p. 1153 § 402, St.1937, D. 2353 
Helmuth y, Frame, 115 P.2d 846. 

Where motor company sold automo- 
bile on conditional sale contract, and a 
finance company bought contract and 
appeared as legal owner of automobile 
on pink ‘slip certificate of ownership, 
and motor company subsequently re- 
acquired automobile from finance com- 
pany after paying such company for 
loss sustained under contract when 
vendee defaulted, if pink slip was re- 
turned to motor- company when com- 
pany made settlement with finance 
company the latter company was no 
longer legal ‘“‘owner’’ and had no duty 
in connection with a subsequent sale of 
automobile by motor company under 
a second conditional sales contract, and 
was not subject to liability for opera- 
tion of automobile by second vendee. 
Vehicle Code, §§ 177, 178, St.1935, p. 
115; § 402, St.1937, p. 2353.—Helmuth 
vy. Frame, 115 P.2d 846. 

Cal.App. Permission to drive an au- 
tomobile, implied as well as express, 
such as is necessary to bring case with- 
in statute imposing liability on the 
owner of an automobile driven by an- 
other with owner’s consent or permis- 
sion, can only exist when owner had 
knowledge or at least reason for believ- 
ing that automobile would be driven 

the person with whose negligence 
m is sought to charge the owner. Ve- 
nicle Code, § 402, St.1937, p. 2353.— 
Helmuth yv. Prame, 115 P.2d 852. 


Cal.App. Where vendor under a con- 
ditional sales contract covering an au- 
tomobile, without complying with Ve- 
hiele Act respecting registration and 
in violation of a trust receipt held by 
finance company on automobile, permit- 
ted use of automobile by conditional 
vendee, and there was no evidence that 
finance company expressly or impliedly 
approved such permission, company was 
not liable for injuries sustained by 
plaintiff in accident occurring while au- 
tomobile was being oerntie by vendee. 
Vehicle Code, §§ 177, 178, St.1935, 
p. 115; § 402, St.1937, p. 2353,—Hel- 
muth v. Frame, 115 P.2d 852. 

App.D.C. The statute providing that 
a person operating an automobile with 
the owner’s consent, express or implied, 
shall, in case of accident, be deemed to 
be the owner’s agent, dispenses with 
the common-law requirement of actual 
agency as a condition of the owner’s 
liability. D.C.Code Supp. V, T. 6, § 
255b.—Jones vy. King, 113 F. 2d 522. 

App.D.C. The District of Columbia 
statute makes express or implied con- 
sent by owner to another’s operation of 
his vehicle on public highways the 
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equivalent of eeenerid Zs botage Supp. 

De § 255b. —Rosenberg y. Murray, 
116 F.2d 552. ; 

Fla. Before the enactment of ‘the 
automobile guest statute, the owner. 
of an automobile, a dangerous instru- | 
mentality, who intrusted it to another, 
was liable for injury caused to some 
one else by the negligence of the per- 
son to whom owner had intrusted au- | 
tomobile. Acts 1937, c. 18033, § 1.- 
Koger y. Hollahan, 198 So. 685. 

Filia. An automobile owner, whether 
corporate or individual, is in general 
liable for negligence of operator only — 
when automobile is being operated wi 
knowledge and consent or authorit 
press or implied, of owner or his or 
duly authorized servant, agent or rep 
resent ulves SOMOmeely y. Couey, 20 
to) 

Fla. Automobile owners are bound 
to observe statutory regulations as to 
their use and assume liability com-_ 
mensurate with the dangers to Ww. 
owners or their agents subjett. others 
by using automobile on the pu a 
highways.—Barth v. City of Miami, 1 
sah niaa 574, vacating 197 So, 498, 

a 2. 
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present or the third person was tas e 
owner’s agent or servant, acting within 
the scope of his agency or employment. 
—Anderson vy. Carrick, 198 So. 385. 
Mich. The statutory liability of au-) 
tomobile owner for damages arising 
from negligent operation of automobil 
by another, where owner has consente 
to such operation, is not avoid 
where owner’s instructions that auto- 
mobile be operated in a certain 
or only when driver is alone or 
companied by passengers not payin: 
for transportation, are “disobeye 
Comp.Laws 1929, § 4648.—Sweeney 
Hartman, 296 N.W. 282, 296 Mich. 34 
Minn. An owner who consents | me 
CPeE AH OR of his automobile by anoth- 
er upon public street or highway i 
liable wider statute for the operator’s 
negligence. Mason’s Minn.St. SHE. 1940 
§ 2720-104.—Sechultz v. Swift “Ce S 
299 “N.W.. 7. Waite He 
N.H. The mere interest of automo- : 
bile owner in the ultimate | delivery Of iy) 
automobile to owner’s possession is not — 
sufficient to charge owner with liabil. 
ity for negligence of driver while the 
driver is on a detour for Pero of 
his own.—Travelers Ins. Co. far- 
coux, “2h Ald 16r, 
N.¥.Sup. Where defendant’s 
in which plaintiffs were riding at aie 
of collision between truck and trol 
car was being operated by a co-e 
ployee of Haast 52 and all were 
gaged in the business’ of their 
ployer and were acting 
scope of their employment, Oe ntl 
only liability for injuries sustained by © 
plaintiffs was a derivative liability as 
owner of the truck, under Vehicle ane \ 
Traffic Law, for the negligence of t ny) 
operator of the truck. Vehicle and — 
Traffic Law, § 59.—Schwartz y. PORE 
Second St. M. & St. N. A. Ry. Co., 
N.Y.S.2d 752, 175 Mise. 49. 


N.Y.Sup. The statute making antee i, 
mobile owner liable for negligent op- 
eration thereof by one using automo- 
bile with owner’s permission is reme- 
dial and must be strictly construed, 
but it must be given a construction 
which will result in a fulfillment of the 
purpose for which it was enacted. Ve- 
hicle and Traffic Law, § 59.—Houlihan 
Vv. foes 25 N.Y.8.2d 371, 175 Lb fe 


The object of the statute making ae 
tomobile owner liable for negligent 
operation of automobile by one using 
it with owner’s permission was to pre- 
vent an owner who had given permis- 
sion for use of his automobile from 
escaping liability by saying that it 
was not being used in his business. 
Vehicle and Traffic Law, § 59.—Houli- 


han v. Selengut, 25 N.Y¥.S.2d 371, 175 
Mise. 854. 
Under statute making automobile 


owner liable for negligent operation of 
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automobile by one using it with own- 


er’s permission, express or implied, 
knowledge is prerequisite to consent, 
and “permission”? cannot be implied 


from mere user without proof of knowl- 
edge thereof, and “implied authority’ 
is “actual authority” circumstantially 
proved and is the authority the prin- 
cipal intended his agent to possess. 
Vehicle and Traffic Law, § 59.—Houli- 
han vy. Selengut, 25 N.Y.S.2d 371, 175 
Mise. 854, 


Where automobile owner storing au- 
tomobile at garage left keys in com- 
pliance with garage’s requiren.ent and 
on following day pedestrian while 
walking on public sidewalk fronting 
garage several feet from entrance was 
struck by automobile operated by ga- 


-rageman, the automobile owner, who 
was not present and had nothing what- 
ever to do with the moving of the au- 


tomobile and did not have any knowl- 
edge or express notice that automobile 
would be.moved, was not liable for the 
pedestrian’s injuries. Vehicle and 
Traffic Law, § 59.—Houlihan v. Selen- 
gut, 25 N.Y.S.2d 371, 175 Misc. 854. 


N.Y.City Ct. Under the common law, 
the owner of an automobile was not lia- 
ble for negligent injury caused in its 
operation by another unless at time of 
accident automobile was being used 
On owner’s business, and such was true 
even where borrower was a member of 
owner’s family.—Bandych v. Ross, 26 
N.Y.S.2d 830. . 

‘ Under statute providing that every 
owner of an automobile operated on a 
' publie highway shall be liable for death 
or injuries to person. or property re- 
_ sulting from negligence in operation of 
- automobile, in business of such owner 

“or otherwise’, by any person legally 

using or operating automobile with per- 
mission, express or implied, of owner, 

the Legislature, by use of quoted words, 
ereated a Jiability where none existed 
at common law. Vehicle and _ Traflic 

Law, § 59.—Bandych v. Ross, 26 N.Y. 

S.2d 830. 


_ In action for damages to plaintiff’s 


automobile as result of collision, where 


a third party was driving automobile 
with plaintiff’s permission but in plain- 
tiff’s absence, and codefendant, who 
was defendant’s son, was driving de- 
fendant’s automobile under similar cir- 
cumstances, and neither third party 
nor son was on business for plaintiff 
or defendant at time of accident, and 
both son and third party were negli- 
gent, such negligence was not imputable 
to plaintiff or defendant, and plaintiff 
could recover damages from defendant 
‘and his son, and defendant could recov- 
er damages under a counterclaim 
against plaintiff. Vehicle and Traffic 
Law, § 59.—Bandych y. Ross, 26 N.Y.S. 
2d 


Tex.Civ.App. Where automobile sales- 
man was required to take prospective 
purchaser to adjoining town to effect 
a sale and secretary-treasurer of auto- 
mobile sales corporation was required 
to accompany the salesman so _ that 
‘secretary as an officer of the corpora- 
tion could execute papers essential to 
consummation of sale, secretary-treas- 
urer injured in an automobile collision 
was not precluded from maintaining 
an action tor injuries against the cor- 
poration on ground that he had _ un- 
dertaken the journey as an “officer” of 
the corporation and was its alter ego 
and that an action against the corpo- 
ration for wrongful acts of its own 
salesman was not maintainable-—Horne 
Motors v. Latimer, 148 S.W.2d 1000, 
error dismissed, judgment correct. 


W.Va. Where owner of truck permit- 
ted one who was building a barn for 
him to use the truck on one occasion 
to go to hig home in another town, 
and on a subsequent occasion the one 
engaged in building the barn was un- 
able to see the owner of the truck, and 
so took the truck without getting the 
owner’s permission, and due to the neg- 
ligent operation of the truck, a) third 
person was killed, the owner of the 
truck was not liable for the death of 
the third person.—Hollen vy, Reynolds, 
15 8.H.2d 163. 
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§ 835 
An automobile may become 


La.App. 

a “dangerous instrumentality” where 
owner permits it to be driven in a 
defective condition so that it cannot 


be controlled when it is in operation or 
where he allows it to be operated by 
persons who do not know how to drive, 
by insane persons or by persons who 
are similarly incompetent by reason of 
temporary or permanent defects in their 
mental or physical faculties, and in 
such cases where it appears that owner 
has intrusted automobile to an in- 
competent person with full knowledge 
of borrower’s inability, owner may ren- 
der himself responsible to another who 
is injured by carelessness of the bor- 
rower.—Bailey v. Simon, 199 So. 185. 
§ 836 

La.App. A “principal and agent re- 
lationship” does not arise from fact 
that owner lends a motor vehicle to 
another, and hence lender is not liable 
for damages to third persons riding in 
the loaned automobile who suffer in- 
juries as result of negligence of bor- 
rower or of his agent or employee, ex- 
cept where borrower, to loaning own- 
er’s knowledge, is intoxicated or other- 
wise incompetent to drive.—Donovan y. 
paisa th Oil Co. of Louisiana, 197 So. 
oO 


La.App. An automobile may become 
a “dangerous instrumentality’ where 
owner permits it to be driven in a de- 
fective condition so that it cannot be 
controlled when it is in operation or 
where he allows it to be operated by 
persons who do not know how to drive, 
by insane persons or by persons who 
are similarly incompetent by reason 
of temporary or permanent defects in 
their mental or physical faculties, and 
in such cases where it appears that 
owner has intrusted automobile to an 
incompetent person with full knowl- 
edge of borrower’s inability, owner may 
render himself responsible to another 
who is injured by carelessness of the 
DORON GE geet ey, v. Simon, 199 So. 

That a person has been negligent in 
the past or that he has been involved in 
a number of accidents does not war- 
rant a finding that he has acquired a 
status whereby he is to be permanent- 
ly considered as a “reckless driver,” 
nor should such permanent character- 
ization of his past conduct attach to 
him merely because a number of people 
have voiced the opinion that he is reck- 
less or careless, as regards liability of 
owner intrusting an automobile to such 
a driver for injuries caused to third 
parties.—Bailey v. Simon, 199 So. 185. 

An owner who lends his automobile 
to another for latter’s own pleasure 
and convenience should not be _ held 
responsible to third person who is in- 
jured as result of negligent operation 
of automobile by. the borrower, unless 
it appears that borrower was incom- 
petent either by reason of facet that 
he did not know how to drive or be- 
cause he was physically or mentally 
incapable of operating automobile and 
that owner was well acquainted with 
borrower’s inecompetency.—Bailey  y. 
Simon, 199 So. 185. 


Mo.App. Where, at time of bailment 
of automobile, bailor knows or ought 
to know that bailee is so reckless, in- 
ecompetent,-or unsafe a person to oper- 
ate automobile that danger to third 
persons will be a reasonably probable 
consequence of such operation, he may 
be held liable in damages for negligent 
injuries to strangers which occur as a 
proximate result of such incompetence 
or recklessness, and liability in such a 
case does not rest on ownership or 
agency but on the combined negligence 
of the bailor in intrusting automobile 
to an incompetent bailee and of the 
bailee due to such incompetency.— 
Saunders v. Prue, 151 S.W.2d 478. 

One hiring an automobile impliedly 
represents himself as competent to op- 
erate it, and the bailor has no duty to 
ascertain the competency and skill of 
the bailee before intrusting the automo- 
bile to him in absence of knowledge of 
bailee’s incompetency or facts imposing 
some duty of inquiry.—Saunders vy. 
Prue, 151 S.W.2d 478. 
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The mere fact that a driver to whom 


an automobile is hired is not familiar — 


with the particular make of automobile 
hired does not show negligence on the 
part of the owner, where the driver is 
familiar with the operation of other 
makes and has received reasonable in- 
structions concerning how to_ operate 


the automobile hired to him.—Saunders 


v. Prue, 151 S.W.2d 478. 

Even if automobile dealer’s agents 
should have known prospective pur- 
chaser’s age from his appearance, in- 
trusting demonstrator automobile to a 
man 58 years of age did not of itself 
constitute negligence, on question of 
dealer’s liability to third person injured 


in accident.—Saunders v. Prue, 151 S. 
W.2d 478. 
N.C. Where an automobile is used 


by borrower for his own purposes, no 
liability attaches to the Jender unless 
lender knew that the borrower was 
incompetent and that injury might 
oceur.—Hawes v. Haynes, 14 §8.E.2d 
503, 219°N.C, 536: 

Ohio App. An automobile is not a 
“dangerous instrument per se’, but 
it may become such if operated by one 
who is unskilled in its use, and, where 
owner intrusts his automobile to an in- 
experienced or incompetent person with 
knowledge of: such inexperience or in- 
competence, liability for damages may 
arise.—Ward v. Koors, 33 N.E.2d 669. 

Tenn. An owner who entrusts his 
automobile to an individual addicted to 
habits of intoxication is liable for 
damage caused by such individual be- 
coming intoxicated and operating auto- 
mobile negligently while in such con- 


. dition, even though particular individu- 


al happened to be sober when automo- 
bile was turned over to him.—V. L. 
Nicholson Const. Co. v, Lane, 150 S.W. 
2d 1069, 177 Tenn. 440. 

Tex.Civ.App. An owner who _ lends 
his automobile to another, _ knowing 
that the latter is an incompetent, reck- 
less, or careless driver, is liable for 
such person’s negligence; the owner’s 
liability being based upon his own 
negligence in intrusting the automo- 
bile ‘to such a person.—Mayer — vy. 
Johnson, 148 S.W.2d 454, error dis- 
missed, judgment correct. 


The intrusting of an automobile to a 
minor child known to be a. reckless 
and incompetent driver constitutes an 
act of “negligence” for which the own- 
er is liable-—Mayer v. Johnson, 148 
S.W.2d 454, error dismissed, judgment 
correct, 


§ 837 
Mich. In determining automobile 
owner’s liability for guest’s death in 
accident where automobile was operat- 
ed by third party with permission of 
and in presence of owner’s son who was 


in possession of automobile with own- | 


s i - | 
: 


fi 


a 


er’s consent, the third’ party was the ~ 


alter ego of son and, therefore, was 
driving automobile with owner’s con- 
sent and his acts were in legal effect 
the acts of the owner. Comp.Laws 
1929, § 4648.—Bushie v. Johnson, 295 
N.W. 538, 296 Mich. 8. 


N.Y.City Ct. Under the common law, 
the owner of an automobile was not li- 
able for negligent injury. caused in 
its operation by another unless at 
time of accident automobile was being 
used on owner’s business, and such 
was true even where borrower was a 
member of owner’s family.—Bandych vy. 
Ross, 26 N.Y.S.2d 830. 

In action for damages to plaintiff’s 
automobile as result of collision, where 
a third party was driving automobile 
with plaintiff’s permission but in plain- 
tiff’s absence, and codefendant, who 
was defendant’s son, was driving de- 
fendant’s automobile under similar cir- 
cumstances, and neither third party nor 
son was on business for plaintiff or de- 
fendant at time of accident, and both 
son and third party were negligent, 
such negligence was not imputable to 
plaintiff or defendant, and_ plaintiff 
could recover damages from defendant 
and his son, and defendant could re- 
cover damages under a counterclaim 
against plaintiff. Vehicle and Traffic 
Lae 59.—Bandych y, Ross, 26 N.Y.S. 


son was immaterial—Ward v. Koors, 
33 N.H.2d 669. s 
Ohio App. -Where father as owner 


of automobile was sought to be held ~ 


liable for plaintiff’s injuries as result 
of automobile accident caused by son’s 
negligence in driving automobile, on 
ground that father was negligent in 
entrusting automobile to son, and it 
was shown that son had been involved 
in a previous collision, father’s negli- 
genee would be gauged by his failure 
to exercise ordinary care in permitting 
son to drive automobile at time of ac- 
eident injuring plaintiff in view of 
what he knew about previous collision. 
» . —Ward v. Koors, 33 N.H.2d 669. 
-Pa.Com.Pl. It was not error to 
grant a compulsory non-suit as to the 
_. father of the driver of the car, since it 
appeared that his only connection with 


the case was that he owned the car and | 


: permitted his son to use it.—Anstine y. 
: “Pennsylvania R. Co., 50 Dauph. 196. 
> S.C. The presence of owner in auto- 
‘ mobile while it was being driven in a 
‘ negligent manner together with fact 
that driver thereof was daughter of 
the owner warranted jury finding that 
driver was acting as owner’s agent so 
: as to impose upon owner liability for 
, damages resulting from driver’s negli- 
gence,—Neese y. Toms, 12 8..2d 859. 
=196 .S:G3\67. 

Tex.Civ.App. In action against fath- 
er and son for death resulting from 
collision between father’s automobile 
which was driven by son and another 
motor vehicle, the mere fact that son 

« at the time was on way to Austin for 
purpose of matriculating in the Uni- 
versity of Texas did not show that 

\ son was father’s ‘“agent’’, particularly 
where son was an adult.—Moore vy. 
Hoover, 150 S.W.2d 96. 


§ 838 
Conn. Where the head of a family 
owns and maintains an automobile for 
; the general use of members of_ the 
- household and a person is injured by 
negligence of one of them who has gen- 
eral authority to use automobile and 
is using it at the time within scope 
+ of general purposes for which auto- 
mobile is intended, the injured person 
may recover damages from owner.— 
Durso v. A. D. Cozzolino, Inc., 20 A.2d 
392, 128 Conn. 24. 
The basis of liability under the 
“family automobile doctrine” is that 
one who owns and maintains an auto- 
mobile for the general use of his 
household is held upon grounds of 
public policy and in analogy to prin- 
t ciples governing agency to make the 
use of automobile for such purposes a 
part of his business so that any mem- 
ber using automobile for those pur- 
popes under general authority to do so 
ecomés his representative, for whose 
negligence he is responsible, and_ that 
the automobile is at times used for 
business purposes is immaterial, and 

- jiability does not depend upon any 
relationship of consanguinity between 
owner and person using automobile.— 
Durso v. A. D. Cozzolino, Inc., 20 A.2d 
392, 128 Conn. 24. 

The rule respecting liability under 
the “family automobile doctrine” is in 
nature of an exception to the general 
principle that one who permits another 
to use his automobile does not there- 
by become liable for the negligent con- 
duct of that other, unless in driving 
automobile he is pursuing an agency or 
employment for owner.—Durso v. A. D. 
Cozzolino, Ine., 20 A.2d 392, 128 Conn. 


4, 

If an automobile is owned and main- 
tained by a family: corporation for gen- 
eral use of a family, such as that of 
corporation’s manager and one of its 
principal stockholders, corporation may 
be held liable under the “family auto- 
mobile doctrine’ to third parties for 
injuries sustained as result of negligent 
operation of automobile, the controlling 
element being the scope of intended use 
of automobile rather than the mere 


son’s neg-— 
, fact that” 


_ MOTO 


4 id : Le i 
ct that automobile is owned and 
aintained by corporation.—Durso v. 


ay 


Conn, 52454 = ; 

Where a family corporation owned 
and maintained an automobile for use 
of its manager, who was one of cor- 
aimed principal stockholders, and 
is family, and manager’s daughter 
had general use of automobile with 
consent of corporation on occasions 
when automobile was not being used 
in corporation’s business, and daugh- 
ter was acting within her general au- 
thority to use automobile when plain- 
tiff, a guest, was injured as result of 
daughter’s negligence while plaintiff 
was being driven to manager’s home 
for dinner, corporation was liable for 
plaintiff's injuries under the ‘family 
automobile, doctrine’.—Durso v. A. 5 
Inc., 20 A.2d 392, 128 Conn. 


4, 

Ga.App. A wife may be held liable 
for the torts of her husband under 
the ‘‘family purpose doctrine’’.—Gold- 
stein v. Johnson, 12 S.H.2d 92. 

Where husband used wife’s automo- 
bile at any time he desired for business 


Cozzolino, 


‘or pleasure, with consent of the wife, 


the wife was liable under the ‘family 
purpose doctrine’ for injuries sustained 
by third party in an automobile acci- 
dent which resulted from negligent op- 
eration of automobile by the husband 
while he was driving the automobile 
for purpose of seeing a physician and 
also delivering merchandise to a store 
partly owned by husband and wife. 
Code 1933, § 105-108.—Goldstein v. 
Johnson, 12 S.H.2d 92... 

Ky. Under the ‘‘family purpose doc- 
trine’, a parent who owns, maintains, 
or provides an automobile for the pleas- 
ure and convenience of his family is 
liable for its negligent use by his in- 
fant child residing in the home, whom 
he permits to use the automobile.— 
Rutherford v. Smith, 145 S.W.2d 6533, 
284. Ky. 592. 

‘Where grandmother owned and imain- 
tained an automobile for family use 
and for the use of her infant grandson 
who was a member of her family, stood 
in loco. parentis to him, furnished at 
least the major part of his living ex- 
pense, and in addition gave him an al- 
lowance, grandmother was liable under 
the ‘‘family purpose doctrine” for grand- 
son’s negligent operation of automobile. 
—Rutherford v. Smith, 145 S.W.2d 533, 
284 Ky. 592. 

The family purpose doctrine should 
be as applicable to one standing in loco 
parentis as to a natural parent.—Ruth- 
erford v. Smith, 145 S.W.2d 533, 284 Ky. 


592, 

N.C. Under the “family purpose 
doctrine’, where parent owns auto- 
mobile for convenience and pleasure of 
family, a minor child using it for his 
own purpose with parent’s cohsent or 
appréval represents parent in such use 
as to negligent injury to‘a third per- 
son.—Hawes vy. Haynes, 14 S.E.2d 503, 
21.9, INGO b Ooi 


» § 839 

La.App. A husband’s liability for 
wife’s tort committed in operation of 
automobile belonging to the community 
depends on the primary or main ob- 
ject of the wife’s use of the automobile 
on the particular occasion rather than 
on an object which is merely incidental 
or secondary to the main object.—Avtna 
Casualty & Surety Co. v. Simms, 200 
So. 34. 


A wife who in her husband’s absence 
and without his knowledge took auto- 
mobile belonging to the community for 
purpose of yisiting her sick aunt and 
who upon having some difficulty with 
the switch key decided first to have it 
fixed at garage and drove into side 
of building causing damage to plate 
glass windows as she attempted to ne- 
gotiate garage entrance was not en- 
gaged in a “community errand” so as 
to permit insurer of plate glass as 
subrogee of owner to hold husband li- 
able—tna Casualty & Surety Co. y. 
Simms, 200 So. 34. 

§ 840 

Tex.Civ.App. Liability of father 
owning automobile driven by son at 
the time of collision resulting in death 


of another could not be predicated on 


. D. Cozzolino, Inc., 20 A.2d 392, 128 — 


ie CA ia $ 

the so-called “family purpose’? doc- 

trine where son was an adult on way to 

matriculate in a university.—Moore vy. 

Hoover, 150 S.W.2d 96..— ni Pa 

ane Gonzy v. Lees [1940] 4 Dom.L.R. 
2 7 im, w { 


§ 84: ; Rhy 
Mich. A father was liable for inju- _ 
ries to guest in automobile driven by — 
son with father’s knowledge and con- 
sent, though son was carrying passen-— 
ger for hire in violation of father’s ex- 
press directions. Comp.Laws 1929, § 
4648.—Sweeney v. Hartman, 296 N.W. 
282, 296 Mich. 343. ; at ony 
Mich, Under statute where owner 
permitted 17 year old daughter to take 
automobile to attend week-end party 
under express restriction that she — 
should do the driving and not let any 
one else use or drive the automobile, 
and daughter permitted another to take 
the automobile, the owner was not li- 
able for injuries to one who was in- | 
jured by negligence of the other in 
operation of the automobile. Comp. — 
Laws 1929, § 4648.—Fischer v. McBride, 
296 N.W. 834, 296 Mich. 671. Ta Soe 


843 Be et wi 
Til.App. Where minor, 20 years and 
10 months old, cut his wrist severely 
and gave keys to automobile of which 
the minor had permissive use to drivy- 
er, who requested trained nurse to 
accompany driver and the minor on a 
trip which was for the minor’s exclu- 
sive benefit and for apparent purpose 
of preventing him.from bleeding te — 
death or suffering severely from loss 
of blood, and the nurse was injured in — 
accident caused by the driver’s negli- 
gent operation of automobile, the fact 
of the permissive user’s minority did _ 
not preclude the application of the © 
doctrine of “imputed negligence” and 
did not relieve him of liability for the 
injuries to the nurse——Palmer vy. Mil- — 
ler, 35 .N.E.2d, 104,°310 TlLApp: 582. 9 
Pa.Com.Pl. A parent, who is the 
owner of an automobile, is not liable 
for the negligence of his son while 
operating the automobile, if the evi- — 
dence fails to show any relationship of 
master and servant, or of principal and i 
agent, between father and son at the © 
time of the accident—Adams v. Wil- | 
liams, 39 D. &-C. 307. Vga 
" See Gonzy vy. Lees [1941] 3 Dom.L.R. _ 


§ 845. ti ‘ay 
La.App. Where infant owner of au- — 
tomobile which was involved in a col- | 
lision while it was operated by own- is 
er’s guest was guilty of no offense — 
or quasi offense. so as to render her 
liable for injuries sustained by third 
party in the accident, the owner’s fath- 
er could not _be held liable for the in- — 
juries. Rev.Civ.Code, arts. 237, 1785, — 
1874, 2227, 2318—Gott v. Scott, 199 ~ 
So. 460. y 5 
The act of father in giving automo- © 
bile to his 17 year old daughter was 
not an act of negligence so as to’ren- 
der the father liable for injuries to © 
third party sustained in collision which _ 
did not result from an _ offense or 
quasi offense of the daughter. Rev.Civ. 
Code,-arts: 237; 1785, 1874, 2227, 2318. © | 
—Gott v. Scott, 199 So. 460. Ba OS oh: 
The fact that infant owner of auto- 
mobile was in automobile at time of 
collision which allegedly resulted from 
momentary negligence of the driver, and . 
had right to control the operation of — 
the automobile, was not sufficient to 
render owner and her father liable for 
the negligence of driver but to render 
them liable at least some supervision, 
control or negligent act of the owner 
was required to be shown. Rev.Civ. 
Code, arts. 237, 1785, 1874, 2227, 2318. 
—Gott v. Scott, 199 So. 460. : 
Pa.Com.Pl. -A son is not acting in 
furtherance of his father’s business, so 
as to impose upon the father liability 
for injury caused by him, when he 
is driving his father’s car from his 
home to attend college in another city, 
even though the father pays the son’s 
tuition—Adams v. Williams, 39 D. & 
C. ie 


§ 85 : 
C.C.A.Cal. Under doctrine of ‘“re- 
spondeat superior’, master is liable for 


- Roland, 104 P.2d 


§ 855 


tortious acts of servant when operat- 
ing master’s automobile, if done in 
course of servant’s employment, though 
without knowledge or authority of 
master or in disobedience of master’s 
orders.—Montgomery v. Hutchins, 118 
F.2d 661. 

C.C.A.W.Va. Automobile dealer had 
duty to use reasonable care in selection 
of salesman, to ascertain his compe- 
tency to drive an automobile and the 
existence of habits which would make 
it unsafe to place an automobile in his 
Pree oust Vey Ue 116 F.2d 


Automobile dealer in whose employ 
salesman had been for a year or more 
prior to accident involving automobile 
of dealer and in whose employment 
salesman continued after accident up to 
time of trial was put on inquiry if not 
charged with knowledge that salesman 
was a man of inebriate habits as evi- 
denced by readiness with which sales- 
man engaged in a drunken carousal 
with a friend and another after sales- 
man had been permitted to take auto- 
mobile out for demonstration purposes, 
and dealer was charged with result 
which might reasonably have been an- 
ticipated from placing automobile in 
hands of such an employee.—Crockett 
vy. U. S., 116 F.2d 646. 
-Cal.Super. The statutory liability 
imposed upon automobile owner for 

death or injury to person or property 
resulting from negligence in operation 
of automobile by any person using or 
operating it with. permission of owner 
is liability for damage to person or 
_ property of third parties. Vehicle Code, 
 § 402(a), St.1935, Stk pres aul v. 
App.D.C. Prior to enactment of stat- 
ute imposing liability on automobile 
owner for acts of any person driving 
automobile with owner’s consent, mere 
fact that newspaper intrusted its de- 
livery truck to its driver did not make 
mewspaper liable for third person’s in- 
juries sustained in collision. D.C.Code 
Supp. V, T. 6, § 255b.—Balinovic v. 
Aaa Star Newspaper Co., 113 F.2d 


Apv.D.C. The terms ‘owner’ and 


“ownership” which are not defined in 


- statute making a person driving an au- 
tomobile with owner’s consent owner’s 
agent in case of accident, and making 
proof of ownership prima facie evidence 
- that person operated automobile with 
- owner’s consent, must be defined by ju- 
dicial determination, made in a manner 
giving effect to the objects and purpos- 

es of the statute. D.C.Code Supp. V, 
T. 6, § 255b.—Mason v. Automobile 
Finance Co., 121 F.2d 32. 

One who is no more than a chattel 
mortgagee is not an “‘owner” of an au- 
tomobile within statute making a per- 
son operating an automobile with own- 
er’s consent owner’s agent in case of 
accident, nor does he become such 
merely by virtue of a default by the 
_ mortgagor, though the right to posses- 
sion may accrue immediately upon de- 
fault, but something more than a lien 
on the automobile, though presently 
and summarily enforceable, is neces- 


sary. D.C.Code Supp. V, T. 6; § 255b. 
—Mason v. Automobile Finance Co., 
121 F.2d 32. 


In absence of some definite statutory 
eriterion of ownership, the purpose of 
the statute making a person operating 
an automobile with owner’s consent 
owner’s agent in case of accident was 
to place liability on the person in a 
position immediately to allow or pre- 
vent the use of the automobile and to 
do so by giving a lawful and effective 
consent or prohibition to its operation 
by others, and its object was to con- 
trol the giving of consent to irrespon- 
sible drivers by the one having that 
power rather than to impose liability 
on one having a naked legal title with 
no immediate right of control. D.C. 
Code Supp. V, T. 6, § 255b—Mason v. 
Automobile Finance Co., 121 F.2d 32. 

It was not conclusive against finance 
eompany’s ownership of automobile in- 
volved in collision for purpose of stat- 
ute making a person operating an au- 
tomobile with owner’s consent owner’s 
agent in case of accident, that title to 
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automobile was registered at. moment 
of collision in name of defaulting chat- 
tel mortgagor, and, though that was 
true, if automobile then was rightfully 
in company’s possession, and its pos- 
session was such that it had the power 
and legal right to permit its use by 
another, it became the “owner” within 
the meaning of the statute. D.C.Code 
Supp. V, T. 6, § 255b.—Mason vy. 
mobile Finance Co., 121 F.2d 32. 

Fla. Automobile owners are bound 
to observe statutory regulations as to 
their use and assume liability commen- 
surate with the dangers to which own- 
ers or their agents subject others by 
using automobile on the public high- 
ways.—Barth v. City of Miami, 1 So.2d 
574, vacating 197 So. 498, 143 Fla. 692. 

Minn. The statute making automo- 
bile owner liable for negligence in op- 
eration of automobile with his consent 
does not provide formula or rule for 
getermining the fact of consent, and 
relation of master and servant is not 
determinative except as the parties have 


adopted it as a measure of consent. 

Mason’s et RE iy UB eae 2720-104, 

—Schultz v. Swift Co., 299 N.W. 7. 
Tenn. Where officer of company, 


with knowledge that janitor was ad- 
dicted to use of intoxicants, had jani- 
tor drive him home in company’s truck, 
instructed janitor that he was to im- 
mediately return truck to company’s 
garage, and janitor, instead of return- 
ing truck, became intoxicated and 
struck pedestrian while negligently op- 
erating automobile, company was liable 
for injuries sustained by pedestrian.— 
V. L. Nicholson Const, Co. v. Lane, 
150 S.W.2d 1069, 177 Tenn. 440. 
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D.C.Mich. whee salesman worked 
on straight commission basis, without 
allowance for use of his automobile or 
other expenses, manner and extent of 
development of his territory was left 
entirely to him, there was no require- 
ment as to hig hours or days of work, 
he was not required to report to em- 
ployer time spent in service thereof 
or number of customers seen, and em- 
ployer had no right or authority to di- 
rect time, manner or means of secur- 
ing orders, “‘respondeat superior’ doc- 
trine was inapplicable in action against 
employer for injuries caused by such 
salesman’s negligent operation of his 
automobile.—Hoffman v. Lamb Knit 
Goods Co., 37 F.Supp. 188. 

Ga.App. An automobile sales agency 
cannot be held liable for injuries in- 
flicted by an automobile furnished to 
and driven by an automobile salesman 
employed by it unless the relation of 
master and servant exists, and the serv- 
ant must at the time have been acting 
within scope of his employment in 
performing an act for the agency’s 
benefit——Nichols v. G. L. Hight Motor 
Co., 10 S.H.2d 439. 

Ill, Local manager of bulk station 
who was employed by refining com- 
pany on commission to sell and deliver 
gasoline and oil products to filling sta- 
tions was not under the facts an “in- 
dependent contractor” but an ‘“em- 
ployee’ for whose negligence in opera- 
tion of truck used in accordance with 
custom to transport products from 
compounding plant to bulk station the 
refining company was liable as for an 
act performed within ‘‘scope of em- 
ployment”, though company did not 
know that commodities were being 
transported to bulk plant in manager’s 
truck.—Darner y. Colby, 31 N.H.2d 950, 
875 Ill. 558, reversing 26 N.H.2d 1001, 
305 IllApp. 163 

Kan. Where former employee of ma- 
ehinery dealer was orally authorized to 
sell used machinery at prices listed, 
and was required to pay 85 per cent. 
thereof to the dealer which did not 
furnish automobile nor expense money 
to employee, with understanding that 
employee would not interfere with any 
sales that dealer’s regular salesmen 
were working on, employee was an 
“independent contractor’, as a matter 
of law, and ‘“‘master and servant rela- 
tionship” did not exist between him 
and dealer, notwithstanding that deal- 
er retained right to terminate the ar- 
rangement at any time, and hence deal- 
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er was not liable for negligence of the 


employee which allegedly caused an ~ 


automobile accident.—Houdek v, Gloyd, 
107 Bia THIN Th] Kanyevso wa 

La.App. An oil company leasing 
service station to operator for a rental 
of one cent per gallon of gas sold,. 
which did not exercise any control over 
operator in actual conduct of station’s 
business, and manager of oil com- 
pany’s bulk plant from which operator 
purchased tires for his customers, were 
not liable as principals for injuries to 
operator’s customers resulting from 
negligent operation, by operator’s em- 
ployee of truck which employee had 
borrowed from manager of bulk plant, 
to transport customers purchasing a 
tire, to their automobile, which they 
had left in the country, after auto- 
mobile had developed a flat tire—Dono- 
van v. Standard Oil Co. of Louisiana, 
197 So. 320. 

La.App. Ordinarily, an owner who 
lends his automobile to another for 
latter’s convenience is not responsible 
to third persons for injuries received 
by them as result of negligent opera- 
tion of automobile by the borrower be- 
cause borrower is not the ‘agent’ of 
the owner and because an automobile is 
not a “dangerous instrumentality” 
per se such as ferocious animals, loco- 
motives, gun-powder, dynamite or oth- 
er dangerous machihes or agencies.— 
Bailey v. Simon, 199 So. 185. 

La.App. Where infant owner of au- 
tomobile occupied back seat of the 
automobile with an escort and per- 
mitted another guest to operate the 
automobile, the guest did not become 
the “agent” or “servant” of the owner 
in driving the automobile so as to ren- 
der the owner liable for injuries sus- 
tained by occupant of another auto- 
mobile with which the owner’s auto- 


mobile collided allegedly as result of — 


momentary negligence of the guest. 
Rev.Civ.Code, arts. 1782, 1785.—Gott 
v. Scott, 199 So. 460. 


Or. The fact that employee was per- 
forming a governmental function as a 
deputy fire warden at the time of auto- 
mobile accident would not prevent ap- 
plication of the doctrine of ‘“‘respondeat 
superior’ in personal 
against those who employed him to 
investigate the cause of forest fires and 
apprehend the persons’ responsible 
therefor.—Ellenberger v. Fremont Land 
Co., 107 (PP. 2d) 837. 


S.C. The owner’s presence in an au- 
tomobile being driven by a third per- 
son in a negligent manner-is an impor- 
tant element where recovery is sought 
on the theory that the driver was act- 
ing as owner’s servant or agent, or 
that owner had control over automo- 
bile’s operation, as inference that auto- 
mobile was being driven by owner’s 
agent or that owner had control over 
automobile’s operation is furthered by 
owner’s presence.—-Neese vy. Toms, 12 
§.H.2d 859, 196 S.C. 67, : 


Tenn. Where retail ice dealérgs or- 
ganized corporation to assist dealers 
to escape privilege tax on ice business, 
and corporation took out license to en- 
gage in business, and automobile li- 
ecenses for trucks operated by dealers 
were taken in name of corporation, and 
business of all dealers was carried on 


injury action ~ 
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in name of corporation, there was caus- | 


al connection between  corporation’s 
eourse of conduct and acts of truck 
driver who was employed by a retail 
dealer and who was in accident, and 
hence corporation was liable for in- 
juries sustained in truck accident, if 
facts indicated negligence of driver, on. 
ground that corporation’s conduct cre- 
ated retail dealers and their employees 
the “agents” of the corporation.—Mc- 
Coy v. Willis, 145 S.W.2d 1020. 
Tenn.App. In automobile occupant's 
action for injuries sustained when au- 
tomobile struck road grader being 
drawn by a truck where there was no 
material evidence in record that me- 
chanic of owner of road grader was 
servant of or under control and: direc- 
tion of truck owner, the “lent serv- 
ant doctrine’ would not apply and al- 
leged negligence of the mechanic could 
not be relied on to sustain verdict 
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insurer, and his commission was to be 
withheld in event his collections fell 
below 94 per cent., and his appoint- 
ment might be revoked at the insurer’s 
pleasure, where solicitor was free to 
employ his own methods of soliciting 
insurance and determine his mode of 
travel as well as the hours during 
which contacts were made with pros- 
pects, and he was not remunerated for 
the use of his automobile——American 
Nat. Ins. Co. vy. Poole, 148 S.W.2d 14. 
Tex.Civ.App. Where defendant had 
constituted codefendant his agent for 
driving defendant’s automobile, defend- 
ant could not relieve himself of liability 
as a principal actor in affirmative acts 
of negligence committed by codefend- 
ant while driving by reason of the fact 
that defendant had gotten so drunk, 
if he did, that he did not know what 
he was doing at time of collision, and 
defendant’s intoxication, if any, did not 
terminate codefendant’s agency.—Mul- 
lins v. McDowell, 142 S.W.2d 699. 


Tex.Civ.App. Where dealer lent new 
dutomobile to prospective purchaser of 
used automobile, to be driven to town 
wherein purehaser’s mother lived in 
order to obtain mother’s consent to 
trading in her automobile, purchaser 
was a “bailee’? and not an ‘agent’ of 
dealer, and hence dealer was not liable 
to person injured in collision with new 
automobile driven by prospective pur- 
chaser.—Gathright vy. Carl Markley Mo- 
tor Co., 146 S.W.2d 307. 


An automobile dealer is not liable to 
third person for injuries negligently in- 
flicted by prospective buyer while test- 
ing automobile unaccompanied by deal- 
er’s employee, since such buyer is a 
mere “bailee”’, not an “agent”.—Gath- 
right v. Carl Markley Motor Co., 146 


S.W.2d 307, 
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©.C.A.Pa. Where automobile occu- 
pants sought recovery on theory that 
driver of automobile colliding with 
them was employed by servant of 
finance company, the impression of the 
parties regarding the relationship ex- 
isting between them was important 
in determining the element of the 
finance company’s control over the 
driver’s employer.—Waggaman y. Gen- 
eral Finance Co. of Philadelphia, 116 
F.2d 254. 

Where finance company engaged an- 
other to collect outstanding delinquent 
accounts and make repossessions of 
automobiles and to deliver repossessed 
automobiles to finance company’s place 
of storage and it was not possible for 


the other personally to make all de- 


liveries, the other’s authority to hire 
another to assist in performing his 
work could reasonably be inferred.— 
Waggaman vy. General Finance Co. of 
Philadelphia, 116 F.2d 254. 

Where finance company employed 
servant to repossess automobiles and 
to deliver repossessed automobiles to 
finance company’s place of storage and 
it was not possible for the servant 
personally to make all deliveries, the 


fact that the servant paid another em-~ 


ployed to assist him in making deliv- 
eries was not determinative that the 
other was not a. coservant for the 
finance company.—Wagegaman y. Gener- 


al Finance Co. of Philadelphia, 116 
F.2d 254. 
Fla. A garageman, who had _ been 


employed by defendant corporation’s 
driver to tow corporation’s truck to 
garage for repairs, could not recover 
from corporation for personal injuries 
and damages to wrecking truck alleg- 
edly caused by, negligence of third 
party in dativing corporation’s truck, 
where garageman had been informed 
that. driver had left third party to 
wateh truck until wrecking truck ar- 
rived, and -garageman. made no at- 


Pa. Where company  in- 
structed employee to repossess auto- 
mobile and deliver it to used car dealer, 
and employee without authority from 


finance company engaged driver to 
drive repossessed automobile which 
driver drove over curb into filling 


station injuring attendant, finance com- 
pany was not liable for injuries sus- 
tained by attendant, since employee had 
no authority to obtain assistance in the 
repossession of automobile which task 
was not such as would require as a nec; 
essary incident, the employment of out- 
side help. White v. Consumers Finance 
Service, 15 A.2d 142, 339 Pa. 417 
Where finance company instructed em- 
ployee to repossess automobile and de- 
liver it to used car dealer, and employee 
was not instructed to engage an assist- 
ant but did so and assistant drove 
automobile over curb into filling station, 
injuring attendant, finance company 
was not liable for injuries sustained by 
the attendant on ground that employee 
could not have been expected to drive 
both his own automobile and the one he 
was sent to repossess and that automo- 
bile failed to start, in absence of show- 
ing that employer knew that employee 
intended to use his automobile for such 
purpose or that some other means of 
transportation was not available, since 
the fact that it served employee’s con- 
venience to have assistant accompany- 
ing him was not “necessity calling for 
assistance’, which would give employee 
implied authority to engage service of 
assistant.—White v. Consumers Finance 
Service, 15 A.2d 142, 339 Pa. 417. 


Pa.Com.Pl. Defendant driver had 
been employed by service concern 
where accident occurred. On the par- 


ticular occasion he had, not as volun- 
teer but at request of another em- 
ploye accompanied employe to re-pos- 
sess a car and drive it back to station, 
thus being engaged in the business of 
the concern at time of accident. Au- 
thority from principal to agent to em- 
ploy sub-agent may be implied from 
circumstances. No recovery against ad- 
ditional defendant, another concern 
dealing in used cars, as driver had 
merely sold used cars for them, part 
time, and on commission.—White vy. 
Consumer’s Finance Service, 34 Luz.L. 
Reg.Rep. 293, reversed 15 A.2d 142, 
339 Pa, 417. 
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App.D.C. A newspaper owning deliv- 
ery truck was not liable for injuries 
sustained by plaintiff in collision oc- 
eurring when truck driver left route 
and work of delivering papers and was 
chasing traffic violator at command of 
policeman who jumped on _ running 
board of truck and stayed there, wheth- 
er or not newspaper was obligated to 
furnish to District of Columbia an. au- 
tomobile and a man for use in catching 
eriminals, and whether or not driver’s 
duty to public and to newspaper was to 
submit to policeman’s- order.—Balinovic 
vy. Evening Star Newspaper Co., 113 F. 
2d 505. 


A person who, for his own purposes, 
borrows, controls, and directs driver of 
owner’s automobile, is responsible for 
driver’s negligence, and owner is not.— 
Balinovie v. Evening Star Newspaper 
Co., 113 F.2d, 505. 


App.D.C. Where an infant was in- 
jured by defendant’s automobile when 
driven by garage employee who was 
delivering automobile to defendant in 
response to her telephone call to garage 
with which she had a monthly storage 
and delivery contract, there was a4 
“bailment”’, but it was covered by stat- 
ute making a person operating an au- 
tomobile with owner’s consent owner’s 
agent in case of accident, since bail- 
ment was created by defendant own- 
er’s consent. D.C.,Code Supp. V, TT, 
6, § 255bi—Jones v. King, 113 F.2d 


522. s 
liLApp. Where owners of freight line 


furnished company engaged in trucking — 
- business with tractor and trailer to 


‘rived at Danville, the company’s agent. 
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haul freight from Chicago to Danville, 
and when the tractor and trailer ar- — 


engaged the driver to make two deliv- 
eries on return trip to Chicago, the driv- . 
er became the “agent” or ‘servant’ of — 
the company engaged in a ‘‘special em- 
ployment” for the company even 
though there was no agreement to pay _ 
driver for making the deliveries, and — 
hence the company was. liable ‘for — 
damages resulting from collision which 
resulted from negligence of driver while — 
he was returning to Chicago where he — 
was to pay freight collected to the com- 
pany’s Chicago office and then return — 
tractor and trailer to owners of freight 
line.—Creek v. Naylor, 33 N.E.2d 740, © 
809 IllLApp. 601, tes 
Kan. Where garage mechanic was 
employed to overhaul tractor belong-— 
ing to construction contractors, and 
after work was completed one of con- 
tractors told mechanic that he would 
send a truck for tractor and request 
ed mechanic to load tractor on truce : 
and to go with truck and unload trac- — 
tor at point of delivery, driver of 
truck sent for tractor, during opera 4 
tion of loading and unloading tractor, 
was servant of mechanic and not of 
contractors, and hence mechanic could 
not recover for injuries sustained i 
unloading of tractor, even if injurie 
were sustained through negligent con 
duct of truck driver.—Smith v. Brown, 
107 P.2d 718, 152 Kan: 758. © i 


Mo. Under the “borrowed servant’ — 
doctrine, the owner of tractor which 
was rented with driver to city for use 
on WPA project under direction of. 
WPA supervisory personnel was not 
liable as master for injuries sustained 
by WPA employee as alleged result of 
driver’s negligence.—McFarland — v._ 
Dixie Machinery & Equipment Co., 153 
S.W.2d 67. : , 
Neb. Where van and storage com- 
pany hired a hoisting truck and opera- — 
tor from owner of truck for $5 per hour 
to assist the van and storage company ~ 
in delivering a heavy printing press, — 
and van and storage company’s presi- 
dent and general manager had super- | 
vision of and directed the activities of 
all persons involved in the hoistin 

operations, and during the hoisting, 
van and storage company’s employee 
received injuries because of operator’s 
alleged negligence in operating the 
hoist, operator was a “special servant’? — 
of van and storage company, and hence ~ 
owner of hoisting truck was not liable 
for the injuries.—Mansfield v. Andrew | 
Murphy & Son, 298 N.W. 749. eet 
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©.C.A.Cal. The test as to whether’ — 
master is liable for injury or damage 
from negligent operation of master’s — 
automobile by servant under doctrine — 
of ‘“‘respondeat superior’ is whether 
servant, at time of accident, was en-s 
gaged in furtherance of master’s busi- 
ness or enterprise concerning which he 
was employed and acting within scope 
of his employment.—Montgomery v. | 
Hutchins, 118 F.2d 661. 


Ga.App. An automobile sales agency 
cannot be held liable for injuries in- 
flicted by an automobile furnished to. 
and driven by an automobile salesman 
employed by it unless the relation of 
master and servant exists, and the 
servant must at the time have been act- 
ing within scope of: his employment in 
performing an act for the agency’s ben- 
efit.—Nichols v. G, L. Hight Motor Co., 
10 S.H.2d 439. Z 

Ky. Hach case involving question 
whether driver of automobile was act- 
ing within scope of his express. or im- 
plied authority as an employee at time 
of accident, so ag to render the em- 
ployer liable for damage resulting from 
driver’s negligence, must be determined 
upon its own peculiar facts.—Dr, Pep- . 

er Bottling Co. of Kentucky v. Haze- 

ip, 144 S.W.2d 798, 284 Ky. 333 d 

Ohio App. An automobile owner is 
not liable for negligence of employee 
in operation of automobile unless it is 
proved that employee was engaged up- 
on owner’s business and acting within 


~ the truck, 


control.—_Keen  v. Clarkson, 


within 
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the scope of his employment.—House v. 
Stark Iron & Metal Co., 34 N.B.2d 592. 

Okl. If the relation between an auto- 
mobile salesman and person for whom 


salesman sells is that of principal and~ 


agent or master and servant, principal 
or master is liable for salesman’s negli- 
gence, if at time of accident salesman 
was using automobile in principal's or 


master’s service—Modern Motors v. 
Elkins, 113 P.2d 969. , ; 
If driver of an automobile is the 


servant of an employer, the employer 
is liable for injuries to a third person 
only where at time of injury servant 
was acting within scope of his employ- 
ment and in regard to his master’s 
business, and where evidence in this 
regard is conflicting, question is for 
es ae ea Motors v. Elkins, 113 P. 
2 Z $ 


§ 862 

Ariz. A direction by owners of 
truck to driyer not to let anyone drive 
truck should not be construed against 
driver’s right to permit his companion, 
who was also his fiancee and fellow 
employee, from relieving him at the 
wheel when he became tired, but was a 
direction not to let anyone drive un- 
less he was present on watch. and in 
108 P.2a 
573. 4 

Where driver of truck was permitted 
by his employers to take along his 
fiancee and fellow employee while mak- 
ing certain delivery of flowers, fiancee’s 
alleged disregard of orders not to drive 
though perhaps constitut- 
ing a breach of her duty to employers, 


-eould in no way affect their liability 


for negligent operation of truck_ by 


fiancee—Keen v. Clarkson, 108 P.2d 
573. 
Miss. Mere fact that employer sup- 


plied vehicle does not establish that 
those who avail themselves of it are 
“seope of employment’? while 
upon it, especially if use is merely cas- 


ual, but fact that master contracts to 


W supply vehicle, 


or that supplying of 
means of access to work is one of 
inducements to employment indicates 
that operation of vehicle is part of 
master’s work, and if employees are 
required to use particular vehicle and 
particularly if they are paid while in it, 
it would ordinarily be found that driv- 
er of vehicle is acting as employer’s 
“servant’.—Brown vy. Bond, 1 So.2d 


794, 190 Miss, 774. 


Ohio App. Where employer express- 


K ly prohibited employee from carrying 


passengers in any automobile which 
he might drive while on employer’s 
business and employee picked up plain- 


_ tiff and there was nothing to show that 


an 
“necessary for plaintiff to assist em- 
ployee in discharge of his duties and 


emergency had arisen making it 


at time of automobile accident plaintiff 
was accompanying employee on a trip, 
not for purpose of soliciting advertis- 
ing which employee was employed to 
do, plaintiff could not recover from 
the employer for injuries sustained in 
automobile accident.—Siemers y. Vindi- 
eator Printing Co., 32 N.H.2d 766, 66 
Ohio App. 249. 
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Ala. Where driver of defendant’s 
truck which struck and injured plain- 
tiff was authorized by defendant’s gen- 
eral agent to use truck, defendant was 
bound by the permission given the same 
as if he had given the permission.— 
Daniel vy. Jones, 200 So. 551, 240 Ala. 
545, followed in Daniel y. Carter, 200 
So. 554, 240 Ala. 549 and Daniel y. 
Matthews, 200 So. 554, 240 Ala. 549. 


Ariz. The owner of an automobile 
is liable in damages for injuries re- 
sulting from negligent operation of au- 
tomobile by person permitted by own- 
er’s employee to drive in emergent 
ecircumstances.—Keen y. Clarkson, 108 
P.2d' 573. 

Where truck driver became tired and 
asked his companion, another employee, 
to relieve him at the wheel, truck own- 
er’s liability for damages arising out of 
collision while substitute was driving 
eould not be predicated on emergent 
condition, in absence of showing by 
evidence that sucb # condition was ere- 
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ated by authorized driver's tiredness.— 
Keen vy. Clarkson, 108 P.2d 573. 

The general rule is that automobile 
owner is not liable for injuries negli- 
gently inflicted by a stranger to own- 
er temporarily permitted to drive by 
owner’s employee.—Keen vy. Clarkson, 
108 P.2d° 578. 

If the driving of an automobile by 
person selected by employee intrusted 
with automobile by owner is done in 
presence of employee, the actor is 
considered as the alter ego of the em- 
ployee and his acts are the acts of the 
employee for which owner is liable.— 
Keen v. Clarkson, 108 P.2d 573. 

Where driver of truck became’ tired 
and asked his companion, who was 
his fiancee and fellow employee, to take 
the wheel, it was duty of authorized 
driver to see that his substitute did 
not drive too fast, neglect to apply 
brakes, or keep a lookout, and for 
failure to do so, resulting in collision, 


his employers were liable-—Keen  v. 
Clarkson, 108 P.2d 573. 
N.J.. Where plaintiff was injured 


when thrown off of back platform of 
tank truck when truck hit depression 
in roadway and evidence was insuffi- 
cient to prove an invitation to ride on 
the truck, or wilful or wanton negli- 
gence of the driver, plaintiff was a 
“licensee” of truck driver and a ‘‘tres- 
passer” as to truck owner and could 
not recover for injuries from truck 
driver or employer on theory of. ‘‘re- 
spondeat superior’.—Struble v. Bell, 17 
A.2d 800, 126 N.J.L.:168. 

Wash. Where it was alleged in com- 
plaint, and, admitted by answer, in 
nection against one who operated news- 
paper delivery service, for the death of 
pecupant of automobile used in’ opera- 
tion of the service by employer, that 
the delivery service and’ the automobile 
were the sole and separate property of 
the employer and that the employer 
bad employed the driver of the auto- 
mobile to ‘‘conduct” delivery of news- 
paper’ for her, the pleading admitted, 
n effect, that driver was employed to 
“eonduct” the service, and hence driver 
had the implied authority to take occu- 
pant along with him in the automobile 
aS a helper, and employer was liable 
for the death of the occupant in a col- 
lision caused by the negligence of the 
driver.—Scholz v. Leuer, 109 P.2d 294. 

Wis. A master is not responsible 
for injuries negligently caused by his 
Servant in operating the master’s au- 
tomobile to one whom the servant 
takes into the automobile as a guest, 
even though the servant is at the time 
engaged in the master’s business.— 
Hanson y. Engebretson, 294 N.W. 817. 

The fact that automobile salesman 
had authority to take a prospective 
purchaser into automobile he was driy- 
ing was not material, in determining 
liability of employer and its insurer 
for death of salesman’s guest unless 
the guest in fact was a prospective 
purchaser and the salesman was at the 
time engaged in trying to induce him 
to purchase an automobile, St.1939, § 
ee a ae vy. Engebretson, 294 
employers conducting two 
garages directed salesman, who was 
forbidden from permitting anyone ex- 
cept prospective purchasers to ride in 
automobile, to take one automobile 
from one place of business to another 
and bring back another automobile 
and on way back salesman picked up 
deceased and thereafter made a divyer- 
Sion, during which fatal accident oe- 
curred, to see another whose wife was 
a sister of the salesman’s wife and a 
sister of the deceased, and there was 
no evidence that deceased was a—pro- 
spective purchaser, death action was 
properly dismissed as against the em- 
ployers and their insurer on ground 
that deceased was a guest of the sales- 
man and not a guest of the employers, 
Sina v. Engebretson, 294 N.W. 
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C.C.A.Cal. Under doctrine of “re- 
spondeat superior’, a master is not 
liable for injury or damage from negli- 
gent operation of his automobile by 
his servant while servant is using it 


for his own purposes, W th or withou 
master’s _ consent.—Montgomery _V. 
Hutchins, 118 F.2d 661. — eM 3 
C.C.A.La. 
by assured to sell automobiles, 


driving assured’s automobile purely for 


cieaee wee 
ile 


the pleasure of salesman and his guest © 


with assured’s permission but without 
any interest to assured, i 
would be imposed on assured for inju- 
ries to guest, and hence insurer would 
not be liable therefor under liability 
policy expressly limiting coverage to 
payment on behalf of assured of sums 
which assured should become obligated 
to pay by reason of “liability imposed 

y law” upon assured for damages.— 
Barrett v. Employers’ Liability Assur. 
Corporation, 118 F.2d 799. 

C.C.A.N.J. The driver of milk deliv- 
ery truck which ran over and_ killed 
man after being driven past driver’s 
employer’s garage to driver’s house in 
order for him to ask his wife to come 
for him after he serviced truck at 
garage was acting outside scope of his 
employment at time of accident.—Be- 
haney v. Travelers Ins. Co., 121 F.2d 
838. 

Ariz, To make owner of automobile 
liable for damages due to negligent 


operation, person in charge of automo- | 


bile must have been agent or servant of 
owner, using car in employer’s busi- 
ness, and not for driver’s business or 
pieasuncr een y. Clarkson, 108 P,2d 
573. hi : 


Md. A master’s loan of his automo~ 
bile to servant does not affect rule ‘that 
master is not liable for servant’s negli- 
gent acts while driving automobile for 
his Own purposes, in absence of. con- 
trary statute—Wagner v. Page, 20 A. 
2d 164: 

Miss. Where it appeared that taxi- 
cabs were owned by drivers who paid 
operator of taxicab business $1.25 a 
day for each day they were in. service, 
that drivers received fares from pa- 
trons as compensation, that name of 
operator’s business was inscribed on 
each taxicab, that sister of patron call- 
ing for taxicab service was sweetheart. 
of taxicab driver, that driver invited 
the patron’s sister and children of the 
patron and sister to ride. with him, that 
patron only paid taxicab fare and that 
while returning the sister and the chil- 
dren from patron’s. destination to the 
sister’s residence, taxicab’ struck a pe- 
destrian, operator of taxicab business 
was not liable for pedestrian’s inju- 
ries and was entitled to directed ver- 
dict on theory that driver was acting 
without the “scope of agency” at time 
of pccldentenE rand v. Tinnin, 200 So. 


Miss. Master’s liability for. negli- 
gence of truck driver while he was on 
his. way home after work must be 
grounded on master’s permission for 
servant to use truck on private mission, 
or that driver’s transportation to and 
from his home was an essential part of 


employment contract or was undertak- | 


en by master with conscious purpose of 
enabling driver better to perform his 
duties, or that instructions as to care of 
truck were of such nature and certainty 
and constituted such important duty as 
to render driver while driving truck to 
his home on private mission about mas- 
ter’s business.—Brown v. Bond, 1 So.2d 
794, 190 Miss. 774. 

The mere permission of master for 
servant to use his automobile in going 
to and from his meals or his home does 
not render servant master’s “agent” or 
render master liable for servant's negli- 
gence while so doing.—Brown v. Bond, 
1 So.2d 794, 190 Miss. 774, 

N.C. Where driver of delivery truck 
was gratuitously allowed by employer 
to take truck home from store at night 


solely for driver’s personal accommoda-. 


tion and not as an implied part of eon- 
tract of employment, driver was acting 
for his own purposes and not. within 
“course of employment” when he 
struck wagon and injured plaintiffs 
while he was driving truck in evening 
after personal trip into town, and: em- 
ployer was therefore not liable on the- 
ory of ‘‘respondeat superior’, notwith- 
standing gas in truck was paid for by 


Where salesman, employed — 
was_ 


no liability — 


~ 


re i 


83, 218 N.C. 308. 
. Where defendant truck 


owner directed driver to pick up rub-~- 


bish ‘at owner’s house, to dispose of 
rubbish and then take truck to garage 
for the night, but truck driver after 
disposing of rubbish proceeded on a 
series of errands of his own business, 
end while en route from insurance 
ugent’s home where driver paid premi- 
um to driver’s home for purpose of 
leaving articles driver had purchased, 
truck driver ran through stop sign 


‘and struck motorist, the truck owner 
was not liable for the driver’s alleged 


negligence, since driver was not acting 
within the “scope of employment” at 
time of the accident.—Lombardi jy. 
Silver, 32: N.E.2d 558. 

' Pa. Where finance company instruct- 
ed _ employee to repossess automobile 


_-and deliver it to used car dealer and 


at employee’s request and without deal- 
er’s knowledge, salesman employed by 
dealer on commission basis accom- 
panied employee to repossess automo- 
bile which salesman assisted in starting 
and then drove in direction of dealer’s 
establishment until automobile sudden- 
ly swerved over curb into filling sta- 
tion, injuring attendant, in the absence 
of proof that salesman was authorized 
by dealer to cooperate with the finance 
company or its employee in repossess- 
ing automobile, dealer was not liable 
for injuries sustained by attendant.— 
White v. Consumers Finance Service, 15 
A.2d 142;'339 Pa: 417 } 


Tenn. If a trip is carried out for 
agent’s pleasure, or for agent’s pur- 
poses, the circumstance that he may 


on such trip make some effort in his 
principal’s behalf does not convert the 
trip to an errand for principal or ren- 
der principal, responsible for negligent 
operation of agent’s automobile, and 
the same would be true if automobile 
belonged to principal and had been 
loaned to agent for pleasure or busi- 
ness purposes of agent.—Cunningham 
v. Union Chevrolet Co., 147 S.W.2d 746. 
Rehearing denied 148 S.W.2d 633. 


Tex.Civ.App. Where truck owner 
was not required to furnish to em- 
ployee eurployed to operate tractor in 
certain harvesting operations trans- 
portation to and from home and truck 
driver took owner’s truck and drove to 
a farm where he and employee com- 


pleted harvesting operations on a Sun- 


day, after which he returned to town 
and to accommodate ‘employee and 
without employer’s knowledge drove 
employee to his home which was two 
miles in a different direction from 
place where work was done or truck 
was kept by owner, truck driver had 
deviated. from ‘course of employment” 
and owner was not liable for injuries 
sustained by boy whose bicycle was 
struck by truck driver on returning 
from taking of employee to his home. 
—Smith v. Turner, 150 S.W.2d 304, er- 
ror dismissed, judgment correct. 


Where operator of harvesting ma- 
chinery had general authority over the 
machinery while it was being used in 
work of harvesting, but was not shown 


to have -had specific authority to use _ 


a pick-up truck owned by owner of 
machinery aS a means of transporta- 
tion to and from work in which he was 
engaged, owner could not be held liable 
for injuries sustained by boy whose 
bicycle was struck by truck when op- 
erator was returning to place where 
truck was kept after having taken a 
fellow employee home on ground that 
operator had general authority over 
harvesting business of owner.—Smith y. 
Turner, 150 S.W.2d 304, error dis- 
missed, judgment correct. 
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C.C.A.Cal. Under doctrine of ‘“‘re- 
spondeat superior’, master is liable 
for tortious acts of servant when _ op- 
erating master’s automobile, if done 
in course of ‘servant’s employment, 
though without knowledge or author- 
ity of master or in disobedience of 
master’s orders.—Montgomery v. Hut- 


chins, 118 F.2d 661. 


C.C.A.N.M. Owner of truck engaged 
as a common carrier of freight was not 
relieved from liability for death of mo- 
torist whose automobile was struck by 
the truck jn head-on collision, because 
of the fact that at the time the truck 
was being driven’ by an unauthorized 
person in violation of the owner’s rule, 
where the regular truck driver permit- 


_ted the unauthorized person to drive 


the truck while the truck driver slept, 
and the truck was being operated for 
the benefit of the owner. Comp.St.N.M. 
1929, § 36-101, as amended by Laws 
N.M.1931, ¢. 19.—Cain v. Bowlby, 114 
F.2d 519, 


Neb. Where one employed as a 
truck driver permitted an assistant 
who was employed to assist in loading 
and unloading truck, to operate it con- 
trary to employer’s instructions, and 
while the truck was being used in the 
employer’s business an accident oc- 
curred because of the assistant’s negli- 
gence, and the truck driver was not 
negligent, the employer was not liable 
for the assistant’s negligence, since the 
assistant in driving the truck was ‘‘out- 
side the scope of employment’’.—Rose Vv. 
Gisi, 298 N.W. 333. 


§ 87 

Ala. Where action of truck driver is 
in execution of contract of hire, al- 
though he executes the same by meth- 
ods or ways of his own, and although 
he adopts a different or, circuitous 
route, then: his acts are in the line 
and “scope of authority’ but where 
there has been an abandonment and 
driver must return to place of abandon- 
ment before he can commence ‘carrying 
out what he was hired to do, then to 
such extent the employment is _sus- 
pended, both on the outgoing and re- 
turn trip.—Bell v. Martin, 1 So.2d 906. 


Iil.App. A corporation renting truck 
and corporate lessor employing one 
who drove truck from employer’s paint 
shop to his mother’s home, instead of 
employer’s garage as directed by em- 
ployer, remained at mother’s home 
nearly three’ hours, and was driving 
truck on way to his own home, with 
intent to pick up his wife and take her 
to show before delivering truck to ga- 
rage, at time of collision with automo- 
bile, were not liable for resulting in- 
juries to automobile driver and damag- 
es to automobile, as truck had not been 
delivered to corporation renting it and 
driver was not acting within ‘‘scope of 
his employment” or “engaged in em- 
ployer’s business” at time of accident. 
—Griffin v. Hertz Drivurself Stations, 
33 N.H.2d 635, 309 IltApp. 580. 
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C.C.A.Mo. Under Missouri law, an 
insurance company is not liable for 
injuries to third person caused hy neg- 
ligent operation of automobile of agent 
for solicitation of insurance and col- 
lection of premiums on industrial poli- 
cies while agent is engaged in solizita- 
tion: of ordinary life insurance outside 
his industrial debit—Gosney y. Metro- 
politan Life Ins. Co., 114 F.2d 649. 


Where insurance company wag inter- 
ested only in results of. soliciti and 
collecting agent’s work and did not 
reserve right of direction or control 
over means of transportation used by 
agent, mere knowledge of and ac- 
quiescence by company in agent’s use 
of his own automobile in discharge of 
his duties, without more, was not suffi- 
cient to impose liability upon company 
for injuries sustained by insurance 
prospects while riding in automobile 
as guests of soliciting and collecting 


agent.—Gosney vy. Metropolitan Life 
Tis: (Co.,. 1145 20-649) 
Where insurance company did not 


retain right to direct method of trans- 
portation to be used by soliciting and 
collecting agent whose employment 
contract could be modified at any time 
by company whose assistant manager 
purportedly directed agent to get in- 
surance prospects into his automobile 
and sell them insurance, and prospects 
in accepting invitation to ride in 
agent’s automobile did not rely on and 
were not concerned with assistant man- 
ager’s authority to direct agent’s ac- 


tions, “ostensible authority” of as- 
sistant manager on principle of “es- | 
toppel” was not established so as to | 
authorize prospects to recover for in- 

juries sustained in automobile accident — 
on ground that assistant manager. 

modified the employment contract so 

that agent’s use of automobile at time 
of accident was under the company’s — 
direction.—Gosney y. Metropolitan Life 

Ins. Co., 114 F.2d 649. 

C.C.A.N.J. Under rule subjecting an 
employer to liability for negligence of 
a contractor if the employer’s business — 
can be earried on only under a fran- 
chise and involves an unreasonable risk 
of harm to others, an interstate motor © 
carrier operating under a franchise was 
liable for negligence of independent 
contractor who hauled exclusively by ~ 
truck for’ the carrier. Motor Carrier 
Act of 1935, § 201 et seq., 49 U.S.C.A. 
§ Be aa seq.—Venuto vy. Robinson, 118 — 


ai , 

C.C.A.N.J. A truck. owner who 
hauled exclusively for interstate carrier 
at time of coHision in New Jersey for 
which it was sought to hold carrier li- 
able was an “independent contractor” 
under New Jersey law.—Venuto y. Rob- 
inson, 118 F.2d 679. Vee j 


D.C.Mich. Where no relationship of © 
master and servant existed between | iy 
corporation and owner and operator of 
automobile causing injuries to others, 
but such owner and operator was in-- 
dependent contractor, at time of acci- 
dent, injured persons cannot recover 
damages from corporation.—Hoffman v. 
Lamb Knit Goods Co., 37 F.Supp. 188. 

Cal. Where ordinance and contract © 
between city and company to\which 
garbage franchise was granted, enun- 
ciated rule of policy to the effect that, / 
as condition of exercising franchise, 
the company must assume master and 
servant liability for acts of persons en- 
gaged by company to collect garbage, 
company. could not escape liability for 
injuries sustained ‘when plaintiff was — 
struck by garbage truck, by delegating _ 
collection ‘of garbage to independent 
contractor.—Taylor v. Oakland Scaven- 
ger Co., 110 P.2d 1044, prior opin- — 
ion 103 P.2d 605. z 

Ind.App. Where publishing company ~~ 
established route for distribution of — 
papers by driver and circulation mana- — 
ger rode with driver at regular inter- 
vals, and driver every three months — 
was required to turn in list of sub- 
scribers to publishing company and to fy 
conform to working hours and prices 
fixed by company, driver was a “serv- — 
ant”? or “agent” of company and not — 
an “independent distributor’, ‘so that 
company was properly held liable un- } 
der doctrine of “‘respondeat superior’ 
for damage resulting from negligent © 
operation of automobile. by driver. 
Dispatch Pub. Co. vy. Schwenk, 34 N, | 
H.2d 150. ; ee 

Iowa. Where, on highway construc- 
tion project, truck owner selected driv- 
er, payment was made by check for 
number of loads hauled by driver, and — : 
‘amount was divided between driver 
and truck owner, and truck drivers 
took orders from either truck owner or 
construction company, truck driver was 
not an “independent contractor’’, as re- 
gards truck owner's liability for alleged 
negligence of driver. Acts 47th Gen. 
Assem,. ¢. 1384, § 264.—Wamser v. Bos- 
tian, 298 N.W. 860, 230 Iowa 792. 

Ky. In action against partners for 
death of child struck by truck licensed 
in partnership’s name and driven by 
one alleged to have purchased it from 
defendants, ownership of truck, mode 
of payment of purchase price, and de- 
fendants’ right to discharge driver at 
any time must be considered in deter- 
mining whether driver was ‘employee’ 
of defendants or ‘independent con- 
tractor’, and fact that he hauled for 
others than defendants or engaged in 
business of general hauling with such 
truck is merely circumstance to be con- 
sidered with other facts in determin- 
ing his status.—Vansant v. Holbrook’s 
Adm’r, 146 S.W.2d 337, 285 Ky.’ 88. 

La.App. Where owner of truck in- 
volved ‘in accident had agreed orally to 
haul logs for defendant, and defendant r 
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had no right to control] owner’s actions 
with respect to the manner or time 
of performing services, owner was not 
an “employee” but was an “‘independ- 
ent contractor’, even though he had the 
right to cease hauling for defendant 
entirely at any time and defendant had 
the right to order owner not to haul 
whenever defendant so desired, and 
hence defendant could not be held 
liable in an action ex delicto for negli- 
gence of owner or. truck driver. em- 
ployed by him,—Miller vy. Wyatt Lum- 
ber Mfg. Co., 3 So.2d 565, followed in 
Wilson vy. Wyatt Lumber Mfg. Co., 3 
‘$o.2d 567 and Hoagland v. Wyatt Lum- 
ber Mfg. Co., 3 So.2d 568, two cases. 
4 Mo. Where owner of newspaper 
-. route in addition to bundles of papers 
Le which he delivered to carriers, pur- 
; chased newspapers from © publishers 
, and resold them to subscribers to 
oe whom they were delivered in owner’s 
An territory and owner arranged for minor 
‘4 tw drive his automobile to enable the 
route owner to deliver papers and 
while so engaged, the automobile col- 
lided with another resulting in death 
‘of minor, as to delivery of papers to 
individual subscribers route owner was 
a “retail dealer” and not an “agent” 
‘or “servant” of the publisher so that 
in that respect liability could not be 
‘aa imposed upon’ publisher for death of 
- minor.—Bass y. Kansas City Journal 
-.' » Post Co., 148 S.W.2d 548. 
} A newspaper route owner’s. oral 
agreement to deliver newspapers to 
carriers and to subscribers in his ter- 
ritory was viewed in the light of the 
- practical construction placed thereon 
by the parties in determining whether 
publisher retained control. over the 
manner in which work was to be per- 
formed so as to be liable for death of 
person employed by the route owner 
in an automobile collision. while assist- 
ing the route owner in delivering pa- 
pers to subscribers.—Bass vy. Kansas 
_ City Journal Post Co,, 148 S.W.2d 548. 
Where owner of newspaper route 
orally agreed with publisher to deliver 
bundles of ‘papers to carriers in his 
or territory for a specified weekly sum 
~ and _in addition route owner was to 
AR receive from publisher at a_ specified 
rate certain other papers which were 
to be. delivered to subscribers and 
route owner employed minor with au- 
tomobile to drive over the route while 
the route owner delivered newspapers 
and while so engaged collision occurred 
resulting in the death of the minor, 
route owner was an “independent con- 
tractor’ as to all services performed 
for the publisher which could not be 
held liable for death of the minor un- 
der the doctrine of “respondeat supe- 
rior’.—Bass vy. Kansas City Journal 
Post Co., 148 S.W.2d 548. 


Mo.App. <A contract for transporta- 
tion of milk to corporation’s plant by 
means of truck supplied, maintained 
A and operated by carrier at his expense 
aN made carrier “independent contractor”, 
not “employee” or ‘servant’, of cor- 
poration, in absence of disclosure of in- 
tention on face of contract that car- 
rier should be under corporation’s di- 
rection or control as to means or meth- 
od used in producing contemplated re- 
sults, though contract provided that 
4 service performed by carrier should be 
4 reasonably satisfactory to corporation 
and milk producers served by carrier, 
oe vy. Swift & Co., 145 S.W.2d 
163. 


Mo.App. Generally, one is not liable 
for injury resulting solely from negli- 
gence of an independent contractor, and 
where case was tried on theory that 
truck driver was’ an independent con- 
tractor, recovery was not allowable 
against partnership for negligence of 
truck driver in delivering milk to the 
partnership, unless facts and circum- 
stances were shown bringing situation 
within an exception to the general 


rule-—Galentine vy. Borglum, 150 S.W. 
2d 1088. 
Mo.App. An insurance agent may 


make collections, sell insurance, ete., 
and be either an “independent contrac- 
tor’ or an “employee” and mere fact 
that he sells industrial insurance or 
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works within a debit does not make 


him a, “servant’? while so selling or 
working therein,so as to render insur- 
ance company liable for, agent’s negli- 
gence in operating his own automobile, 
the question always being whether con- - 
trol over physical movements of agent 
exists.—Reiling v. Missouri Ins, Co, 
153.-S.W.2a-79. 

Mo.App. An insurance agent may 
make collections, sell insurance, etc., 
and be either an “independent con- 
tractor’ or an “employee” and mere 
fact that he sells industrial insurance 
or works within a debit does not make 
him a “servant” while so selling or 
working therein so as to render insur- 
ance company liable for agent’s negli- 
gence in operating this own automobile, 
the question always being whether con- 
trol over physical movements of agent 
exists.—Reiling vy. Missouri Ins. Co., 
153 S.W.2d 79: . 

Okl. Generally, where an automobile 
salesman is employed on a commission 
basis and employer exercises no con- 
trol over salesman in details of sales- 
manship, salesman is not a “servant” 
of person for whom he Sells, but is an 
employee in nature of an “independ- 
ent contractor’, and employer is not 
liable for salesman’s negligence in the 
operation of an automobile in course 
of salesman’s efforts to make sales.— 
Moéern Motors v. Elkins, 113 P.2d 969. 
Va. In determining whether a mo- 
torist is an “agent” of his employer or 
is an “independent contractor’ so as 
to determine whether employer is lia- 
ble for motorist’s negligent operation 
of automobile, the controlling test is 
generally whether employer has right 
to control details of the work to be 
done by motorist or whether the mo- 
torist represents employer only as to 
results to be accomplished.—Griffith vv. 
Hlectrolux Corporation, 11 S.H.2d 644. 

Va. In determining liability of va- 
cuum cleaner company for injuries 
sustained by third party in automobile 
accident allegedly resulting from negli- 
gence of company’s salesman, whether 
the salesman was “servant” of the com- . 
pany or was an “independent ‘contrac- 
tor’ was determinable by the contract 
of employment.—Grifith y. Electrolux 
Corporation, 11 S.E.2d 644, 

A salesman, who operates his own 
automobile and is not subject to con- 
trol in the manner in which or the 
time during which he shall work is 
generally an ‘independent contractor’ 
for whose actions his employer is not 
liable.—Griffith y. Blectrolux Corpora- 
tion, 11 S.H.2d 644. { 

A city salesman, selling goods on 
commission, who. has complete choice 
of the routes he will take within the 
territory assigned him, and who fur- 
nishes his own automobile for visiting 
his customers and operates it at his 
own expense, is an “independent con- 
tractor” and not a “servant” so that 


the employer is not liable for injuries 


inflicted by the salesman’s negligence 
in operation of his automobile.—Griffith 


gsc ee Corporation, 11 S.H.2d 
Where employment contract gave 
vacuum cleaner company and its sales- 


man right to terminate contract upon 
30 days’ notice and gave the company 
right to terminate contract immediate-. 
ly in case of salesman’s violation of 
certain terms of the contract, but the 
company had no right to control how 
or where the salesman should travel 
within his territory, and no right to 
control any detail of the salesman’s 
physical activity, the salesman was an 
“independent contractor” and not a 
“servant” and the company was~—not 
liable for injuries to third party which 
allegedly resulted from negligent op- 
eration of automobile by the salesman. 
—Griffith vy. Electrolux Corporation, 11 
S.H.2d 644. 

Clause in salesman’s employment 
contract providing that salesman agreed 
to protect and indemnify employer 
against any claims which might be 
asserted against it, either in contract 
or tort, by reason of the conduct of 
the salesman’s business, did not of it- 
self establish ‘‘master and seryant re- 


» Mer aly 

; a fet ey) 2 
lationship” between the parties so a 
to render the employer li for inju 


ries allegedly sustained by third party 


through negligent operation of: auto-— 


mobile by the salesman.—Griffith  v. 
Electrolux Corporation, 11 S.B.2d 644. 

Va. A truck owner who marketed 
petroleum products received on con- 
signment from oil company, who con- 
ducted business in name of company 
and on terms fixed by it, whose trucks 
and other equipment were required to 
conform to company’s standards, who 
was authorized to hire his assistants 
but required to assume responsibility 
for them, who could not assign con- 
tract with company, and who was paid 
commissions in solido. after remitting 
all moneys to company, was. ‘‘servant” 
or “agent” of company, rather than 
“independent contractor”, and hence 
company was liable for negligence of 
truck driver hired by _owner.—Texas 


Co. vy. Zeigler, 14 S.H.2d 704, 177 Va. 
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C.C.A.Miss. Where automobile com- 
pany furnished automobile to be used 
by purchaser until automobile pur- 
chased arrived from factory, transaction 
was a “loan” under law of Louisiana, 
and company. was not liable for in- 
juries allegedly sustained in course of 
operation of automobile because of de- 
‘fective brakes, in absence of any show- 
ing that company knew of any defect 
in automobile or that any existed. Civ. 
Code La. arts. 2894, 2909.—Lancaster v. 
Jordan Auto Co., 121 F.2d 912. 

Il.App. The doctrine of ‘“‘imputed 
negligence” applies in case of presence 


of owner, or permissive user, in auto-— 


mobile at time of accident, ‘where auto- 
mobile, although it is not being driven 
by his servant, is being driven with his 


permission and in his business or in- 


a joint enterprise of such owner or per- 


missive user and the driver.—Palmer v. | 


Miller, 35 N.H.2d 104, 310 Tll.App. 582. 

Where an owner or permissive user 
occupies automobile at time of accident, 
he is liable for, the negligence of the 
driver if he has not abandoned his 
right to control the automobile or if he 
exercises or has a right to exercise any 
control over the driver or the operation 
of the automobile, or if the ride is for 
his benefit or for the mutual benefit of 
himself and the  driver.—Palmer~ vy. 
Miller, 35 N.BH.2d 104, 310 Il.App. 582. 

La.App. A “principal and agent re- 
lationship’? does’ not arise from fact 
that owner lends a motor vehicle to 


another, and hence lender is not liable 


for damages’ to third persons riding 
in the loaned automobile who suffer 
injuries as result of negligence of bor- 


rower or of his agent or employee, ex-_ 


cept where borrower, to loaning own- 
er’s knowledge, is intoxicated or other- 


wise incompetent to drive—Donovan y. — 


anne’ Oil Co. ef Louisiana, 197 So. 


La.App. Ordinarily, an owner who 
lends his automobile to anothér for 
latter’s convenience is not responsible 
to third persons for injuries received 
by them as result of negligent opera- 
tion of automobile by the borrower be- 
cause borrower is not the “agent” of 
the owner and .because an automobile 
is not a “dangerous instrumentality” 
per se such as ferocious animals, loco- 
motives, gun-powder, dynamite or oth- 
er dangerous machines or agencies. 
Bailey v. Simon, 199 So. 185. 

An owner who lends his automobile 
to another for latter’s own pleasure 
and convenience should not be held re- 


sponsible to third person who is in- 


jured as result of negligent operation 
of automobile by the borrower, unless 
it appears that borrower was incom- 
petunt either by reason of fact that he 
did not know how to drive or because 
he was physically or mentally incapable 
of operating automobile and that own- 
er was well acquainted with borrow- 


er’s incompetency.—Bailey v, Simon, 
199. So. 1865, ‘ . 
La.App. Infant owner of automobile 


who occupied back seat with an es- 
eort and did not exercise control over 
operation of the automobile by driver 
who had. been granted permission to 
drive by owner, was not personally 
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of the automobile, ( 
to render owner and her father liable 
for the negligence of driver but to ren- 
der them liable at least some super- 
vision, control or negligent act of the 
owner was required to be shown. Rev. 
Civ.Code, arts. 287, 1785, 1874, 2227, 
2318.—Gott v. Scott, 199 So. 460. 
Mo.App. The bailor of an _ automo- 
bile cannot be held. responsible to a 
third person for injuries resulting from 
the bailee’s negligent use of the auto- 
mobile whether the bailment is for 


-. gratuitous use or for hire.—Saunders v. 


Nae: 


Prue, 151-S.W.2d 478. 

N.H. Where automobile owner re- 
quested guest to drive and driver was 
subject to owner’s directions and con- 
trol’ and owner could have resumed 
manual control of the automobile at 
any time, owner was liable for inju- 
ries resulting from driver’s operation 
of automobile in violation of law. of 
road... Pub.Laws' 1926,’ ¢." 90, § 
Lavigne v. Nelson, 18 A.2d 832. 

N.H. Where arrangement by which 
owner permits another person to use 
automobile is a bailment, owner is not 
liable for the other person’s negligent 


- operation of automobile—Wilkins Vv. 
Page, 20 A.2d 647. 


N.H. An owner furnishing automo- 
bile for bowling trip to another city, 
and consenting that one member of 
party should drive in owner’s behalf, 
and not yielding to such member the 
sole right of control, although not at- 
tempting to interfere with member’s 
manner of driving, was liable for dam- 
ages sustained by motorist with whom’ 
member collided.—Wilkins v. Page, 20 
A.2d 647. : 

N.Y.City Ct. A gratuitous bailor of 


an automobile is not bound by negli- 


gence of bailee except when third per- 
sons are involved. Vehicle and Traffic 
Law, § 59.—Kurzon v, Union Ry. Co. 
of New York City, 21 N.Y.S.2d 310. 
N.C: Where an automobile is used by 
borrower for his own purposes, no lia- 
bility attaches to the lender unless 
lender knew that the borrower was in- 
competent and that injury might oecur. 
ares v. Haynes, 14 S.E.2d 503, 219 
_$.C. The mere presence of the owner 
in an automobile while it was being 
driven in a negligent manner by an- 
other would not necessarily impose lia- 
bility upon the owner for the resulting 
damage.—Neese y. Toms, 12 S.E.2d 859. 
196..S.C. 67. 
_ The owner’s presence in an automo- 
bile being driven by a third person in 
a neghigent manner is an important 
element where recovery is sought on 
the theory that the driver was acting 
as owner’s seryant or agent, or that 
owner had control over automobile’s 
operation, as inference that automobile 
was being driven by owner’s agent or 
that owner had control over automo- 
bile’s operation is furthered by owner’s 
presence.—Neese vy. Toms, 12 S.H.2d 
SDs, LAO Ses (7 


Tex.Civ.App. Where dealer lent new 
automobile to prospective purchaser of 
used automobile, to be driven to town 
wherein purchaser’s mother lived in 
order to obtain mother’s consent to 
trading in her automobile, purchaser 
was a ‘“bailee’’ and not an ‘agent’’ of 
dealer, and hence dealer was not Hable 
to person injured in collision with new 
automobile driven by prospective pur- 
chaser.—Gathright v. Carl Markley Mo- 


tor Co., 146 S:W.2d 307. 


An automobile dealer is not liable to 
third person for injuries negligently 
inflicted by prospective buyer while 
testing automobile unaccompanied by 
dealer’s employee, since such buyer is 


"42, C.J, ANNO.—247 © 


re “bailee”, not an “agent”.— 
right v. Carl Markley Motor Co., 
GES: Wi. 2080 gwar xen) 4 
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, D.C.Cal. An action for personal in- 
juries and damage to an automobile 
resulting from a collision with a truck 
operated by a W. P. A. employee could 
not be maintained against the Federal 
Works Administrator or the Work 
Projects Commissioner or Administra- 
tor, in view of the doctrine of govern- 
mental immunity from tort liability, 
since the clear intention of Congress 
was to limit the liability of the de- 
fendant government agencies by the act 
authorizing the pasmen of claims, if 
not exceeding $500, for property dam- 


age caused by the negligence of W. P. 


. employees. Hxecutive Orders No. 
7034, 7046; Emergency Relief Appro- 
priation Acts April 8, 1935, June 22, 
1936, June ‘29, 1937,: June 21, 1938, 
Feb. 4, 1939, June 30, 1939, June 26, 
1940, 15 U.S.C.A. §§ 721-728; Reor- 
ganization Act of April 3, 1939, 5 U.S. 
C.A. § 133 et seq.; Reorganization 
Act of June 7, 1939, 5 U.S.C.A. § 133s; 
Jud.Code § 24, 28 U.S.C.A. § 41; U.S. 
C.A-Const/ |. taré;/}>1, 8.—Carver v. 
Haynes, 37 F.Supp. 607. 

Fla. The maintenance of appropri- 
ate and reasonably safe streets and a 
necessary sewer system is a “municipal 
corporate authority” or “municipal cor- 
porate duty” under controlling statutes, 
and authority properly to use motor 
vehicles in such maintenance is, neces- 
sarily implied from the authority or 
peta Topas of Tampa vy. Easton, 198 So. 

Where a municipality owns a mo- 
tortruck, a “dangerous instrumental- 
ity’’ when in operation, and the truck 
is being operated with the knowledge 
and consent of the municipality 
through its officers or employees on the 
streets of the municipality for lawful 
street, sewer or other ‘corporate pur- 
poses,” the municipality may be liable 
for injuries to persons or property, 
proximately caused by negligence of 
truck driver in operating truck on the 
streets which are required by law to 
be maintained by municipality in a 
reasonably safe condition for traffic 
thereon, in absence of defense duly 
shown, particularly if facts constituting 
the defense are peculiarly within the ac- 
tual or constructive knowledge of the 
municipality through its officers or 
employees.—City of Tampa vy. Easton, 
193 (So; 753- 

Since truck, when operated on city’s 
streets, was a ‘dangerous instrumen- 
tality,” its owner, the city, is liable in 
damages in its corporate capacity for 
negligent injury of a person lawfully 
on the street by the person operating 
the truck with the knowledge and 


consent of the city.—City of Tampa’ 


v. Easton, 198 So. 753: 


Fla. When the officers or employees 
of a municipality, in disregard of the 
rights of the public, so negligently op- 
erate automotive driven fire-fighting 
apparatus on the public streets as to 
endanger persons traveling on the 
streets, and to thereby injure persons 
lawfully traveling on the streets, the 
municipality will be held to the same 
degree of liability as an individual 
committing the same wrong and puni- 
tive or exemplary damages may be 
awarded.—City of Miami vy. McCorkle, 
199 ESO. 575) 

In action against city for injuries 
sustained by the occupant of an auto- 
mobile which collided with a hook and 
ladder truck of the city, plaintiff could 
recover if city was negligent on that 
one occasion, as against contention of 
city that it could not be held liable 
for a single act of negligence causing 
damage, on ground that the act oc- 
curred in connection with the perform- 
ance of a “governmental function’’.— 
City of Miami v. McCorkle, 199 So. 575. 

Fla. Where a motor truck, which be- 
comes a “dangerous instrumentality” 
when in operation, owned by munici- 
pality, is operated with the knowledge 
and consent of the municipality through 
its officers or employees on streets of 


its officers or employees.— 
Barth v. City of Miami, 1 So.2d 574, 
YAGAe 197 So. 498, 1438 Fla. 692. — 

ich. 


sioners was liable for damages result- 
ing from negligence of its employee in > 

operation of a truck owned by th 
board, irrespective of any common-law 
immunity of municipal. corporations 
from damages resulting from perform- 
ance of governmental functions, partie- 
ularly in view of provision that statute 
should apply to vehicles owned or op- 
erated by the state, county, city, town 
or district of any political subdivision. _ 

Comp.Laws 1929, §§ 3984, Wh ye ed 
4724.—Miller v. Board of Road Com’rs 
of Manistee County, 298 N.W. 105, '29’ 
Mich. 487. (Qtotee 

The statute subjecting the owner of 
a motor vehicle to liability for negl: 
gent operation by a servant or ag 
if the vehicle is driven with the own 
er’s express or implied knowledge or 
consent is an exercise of police power, — 
and is for benefit of the public good 
and the prevention of unrecompensed =~ 
injuries, in sense which would warrant 
including municipalities within its p y 
view. Comp.Laws 1929, §§ 4632, 4648, 
4724.—Miller v. Board of Road Com’rs 
of Manistee County, 298 N.W. 105, 297 
Mich. 487. att } 

A municipality which permits 
employee to operate an instrumentalit 
of danger, such as a motor vehicle on 
the public highway, is liable for his 
negligence. Comp.Laws 1929, §§ 4632, 
4648, 4724—Miller v. Board of Ro ad 
Com’rs of Manistee County, 298 N 
105,297 ° Mich, “487, } 
N.Y.App.Div. Where suspicious char 
acters entered automobile and drove 
rapidly away when police officer ap- 
proached and officer observed unoceu- 
pied automobile standing nearby with 
keys in the ignition, officer had a right _ 
and duty to commandeer the automo- — 
bile and pursue the fleeing suspects — 
for the purpose of arresting them, } 
respects liability of city for resulti 
collision with operator of a pushcart. 
Penal Law, § 1848.—Berger v.. City of © 
New York, 22 N.Y.8.2d 1006, 260 App. 
Div. 402, affirming 17 N.Y.S8.2d 945, 173 . 
Mise. 1070. ete 

The statute imposing liability upon —_ 
municipality for the negligent opera- 
tion of municipally owned vehicles did 
not entirely eliminate municipality’s 
common-law immunity’ from liability — 
for torts of its servants, but removes 
such immunity only in actions result- 
ing from negligent operation of munic- 
ipally owned vehicles. Highway Law, — 
§ 282-2, as added by Laws 1929, ¢.. 
466.—-Berger y. City of, New York, 22 
N.Y.S.2d 1006, 260 App.Div. 402, af-- 
renuic 17 N.YS.2d “945, 173°" Mise, ‘ 
1070. 5 Rapes Nara | 

The statute imposing liability upon ~ 
municipality for negligent operation of — 
municipally owned vehicles is both 
“remedial’, in that it grants a remedy 
against sovereign irresponsibility, and © 
in derogation of the common law, in 
that it creates liability, where none 
existed at common law, and must be 
strictly construed regardless of its 
remedial characteristics. Highway 
Law, § 282-g, as added by Laws 1929, 
ce. 466.—Berger v. City of New York, 
22 N.Y.S.2d 1006, 260 App.Div. 402, 
aenng, 17 N.Y.S.2d 945,.173 Misc. 
107 


* 


70. 

Under statute imposing upon munici- 
pality, liability for negligent operation 
of ‘“‘municipally owned” vehicles, an 
automobile. commandeered by police 
officer for the purpose of pursuing sus- 
picious characters who. were fleeing 
from the officer in another automobile 


a ee App.Div, (717. 


v4 


4 


Be 


_.. Municipal Law, 


’ 
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was not “municipally owned’ so as to 
impose liability upon municipality for 
death of an operator of a pushcart 
which was struck by the commandeered 
automobile. Highway Law, § 282-g, 
as added by Laws 1929, c. 466.—Berger 
y. City of New York, 22 N.Y.S.2d 1006, 
260 App.Div. 402, affirming 17 N.Y.S.2d 
945, 173 Misc. 1070. 

N.Y.App.Div. A fire district would 
be liable for death of occupant of fire 
truck which occurred when truck col- 
lided with automobile and overturned 
only if the fire chief who was driving 
truck was acting at the time in the 
discharge of his duties. General Mu- 
nicipal Law, § 205-b—Nardone v. Mil- 
ton Fire Dist., 27 N.Y.S.2d 489, 261 


A fire chief who allegedly took fire 
truck on test run was not acting in 
discharge of any duty nor within scope 
of his authority in either inviting occu- 
pant to ride on truck or acquiescing 
in occupant’s request to do so, and 
hence fire district was not under “re- 

' spondeat superior’ doctrine, liable for 
death of occupant resulting from acci- 
dent which occurred during the alleged 


- test run, even though the chief had to 


knowledge of some of the fire commis- 
sioners permitted others to ride on the 
truck on certain occasions. General 
205-b.—Nardone _ v. 
Milton Wire Dist., 27 N.Y.S.2d 489, 261 
App.Div. 717. 

__N.Y.App.Div. The legal effect of mu- 
nicipality’s designation of certain high- 
way as a coasting street by resolution 
of common council adopted pursuant 
to General Highway Traffic Law was 
merely to make coasting, otherwise pro- 


*9 We hibited by statute, lawful on that high- 


a 


‘ 


way, and thereby to relieve persons 
coasting thereon from prosecution. Ve- 
hicle and Traffic Law, § 88, subd. 5.— 
Ferrier v. City of White Plains, 28 N. 
, Y.S.2d 218, 262 App.Div. 94. 
Designation by city of a certain high- 
way as a coasting street constituted an 
exercise of city’s legislative power spe- 
cifically delegated to it by state, and 
the city was not liable for injuries re- 


sulting from an exercise of that power. 


‘Vehicle and Traffic Law, § 88, subd. 
5.—Ferrier y. City of White Plains, 28 
N.Y.S.2d 218, 262 App.Div. 94. 


A police officer of a city in directing 
' traffic at intersection of ‘highway which 
was designated by city as a coasting 
street, and another highway was per- 
‘forming his duties as such officer, act- 


ing in a “governmental capacity”, and 


the city was not liable for any negli- 
gence of the officer which resulted in 
injuries to infants whose sled on which 
they were coasting collided at the inter- 
section with an automobile. Vehicle 
and Traffic Law, § 88, subd. 5.—Ferrier 
v. City of White Plains, 28 N.Y.S.2d 
218, 262 App.Div. 94. 
Whether more than one police officer 
should have been assigned, to regulate 
traffic at intersection between highway 
which was designated as a coasting 
street by city and another highway was 
a discretionary or ‘‘quasi-judicial act” 
of the Commissioner of Public Safety 
and the chief of police, and for their 
error, if any, which resulted in injuries 
to infants whose sled collided with au- 
tomobile at the intersection, the city 
was not liable. Vehicle and Traffic 
Law, § 88, subd. 5.—Ferrier v. City of 


_/’ White Plains, 28 N.Y.8.2d 218, 262 App. 


Div. 94. 

S.C. A county was not liable for in- 
juries received by plaintiff while riding 
in county’s truck where plainti 
claimed that injuries were due to al- 
leged negligent operation of truck by 
driver, as county’s agent, but did not 
allege or prove a defect in highway. 
Code 1932, 5856.—Shelton vy. Green- 


ae County, 10 S.H.2d 12, 194 S.C. 
6. 

Tex.Civ.App. Recovery could not be 
had from the state for death of a 


minor fatally injured in collision with 
automobile driven by employee of 
state hospital for the insane, notwith- 
standing alleged fact that hospital su- 
perintendent in employing the driver 
and in retaining him in service of 
state, knowing that he was reckless 
driver and in authorizing him to use 
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MOTOR VEHICLES — 
automobile, was guilty of negligence. 
Rev.St.1925, art. 4671; Const. art. 3, 
§ 48; art, 16, § 54.—Welch vy. State, 
148 S§.W.2d 876, error refused. : 

Utah. A city was not liable for in- 
juries sustained by motorist when truck 
loaded with material for street repairs 
and driven by city employee collided 
with rear of automobile. Revy.St.1933, 
15-7-76, 15-8-8, 15-8-11.—Niblock  yv. 
Salt Lake City, 111 P.2da 800. 

Wash. One employed by a port to 
solicit freight in defined territory, and 
perform public relations work through- 
out state and sometimes beyond its 
boundaries for -stated monthly salary 
and mileage allowance for use of his 
automobile on port business, was not 
“independent contractor”, but ‘servant’ 
or “employee’”’ of: port, so as to render 
it liable for injuries, caused by his neg- 
ligent operation of automobile, to pe- 
destrian.—Carmin vy. Port of Seattle, 116 
P.2d 338. 


§ 878 
See Child y. Vancouver Motors U. 
Drive Ltd. [1941] 1 Dom.L.R. 75. 
§ 880 
See Terry v. Vancouver Motors U. 
Drive Ltd. [1941] 3 Dom.L.R. 752. 
885. 


Ind. In action for injuries sustained 
when plaintiff drove his automobile in- 
to the rear of an automobile which had 
been pulled out of a ditch and was 
parked about 20 feet behind wrecker 
from defendant’s garage, plaintiff could 
not recover as a matter of law where 
there was no evidence that parked au- 
tomobile was disabled or unable to 
operate under its own power, or that 
driver of wrecker was exercising con- 
trol over it at time of collision.—I‘rank- 
lin v. Kirkpatrick, 33 N.E.2d 111. 

La.App. An oil company leasing 
service station to operator for a rental 
of one cent per gallon of gas sold, 
which did not exercise any control 
over operator in actual conduct of sta- 
tion’s business, and manager of oil 
company’s bulk plant from which op- 
erator purchased tires for his custo- 
mers, were not liable as principals 
for injuries to operator’s customers re- 
sulting from negligent operation, by 
operator’s employee of truck which em- 
ployee had borrowed from manager of 
bulk plant, to’ transport customers pur- 
chasing a tire, to ‘their automobile, 
which they had left in the country, 
after automobile had developed a flat 
tire—Donovan vy. Standard Oil Co. of 
Louisiana, 197 So. 320. 


La.App. Where an incorporated non- 
profit trade association was operated 
as an activity for and composed of 
members of warehousemen’s association 
with activities restricted to arranging 
and scheduling of shipments in behalf 


. of its members and of notifying the 


respective truck drivers of the arrange- 
ments made, neither the nonprofit trade 
association nor its contingent liability 
insurer was responsible for negligent 
operation of motortruck by driver of 
member of the. association, since the 
“respondeat superior doctrine’. was in- 
applicable.—Rector y. Allied Van Lines, 
198 So. 516. j 


Or. The fact that employee was per- 
forming a governmental function as a 
deputy fire warden at the time of auto- 
mobile accident would not prevent ap- 
plication of the doctrine of “respondeat 
superior’ in personal injury action 
against those who employed him to 
investigate the cause of forest fires and 
apprehend the persons responsible 
therefor.—Hllenberger vy. Fremont Land 
Co.; 107 ‘Bi2d" 837, 

Though mere membership in associa- 
tion by corporations would not make 
corporations liable for the tort of indi- 
vidual who was employed by the asso- 
ciation, in the negligent operation of an 
automobile, corporations were _ liable 
where the association owned the auto- 
mobile, and individual in operating the 
automobile was acting for the corpora- 
tions as members of the association in 
the furtherance of the common enter- 
prise in which the corporations. were 
engaged.—Hlenberger v. Fremont Land 
Co., 107 P.2d 837. 

Or. In determining -whether bailee 
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of automobile 
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negligence in operating it, ¢ 
custody of automobile, rather than 


4 
4 


iable for another's 


‘title thereto, is material—Bunnell v. 


Parelius, 111 P.2d 88. with 

Or. The operation of automobile at 
midnight by garage owner’s employee, 
whose duty was not connected with 
making repairs, for which automobile 
had been delivered by its owner to 
employer, was. not in furtherance of 
employer’s business as. required to 
render him liable for injuries to pedes- 
trian as result of such employee’s neg- 
Ce v. Parelius, 111 P.2d 


A garage owner’s employee, whose 
duty was not connected with making 
of repairs to automobiles, was not em- 


ployer’s agent acting within scope of 


agency in operating automobile, de- 
livered to employer for repairs, before 
it had been repaired, so as to preclude 
recovery of damages from ‘employer 
for injuries to pedestrian struck by 
automobile while being driven by such 
pee abe me So v. Parelits, 111 P 


Tex.Civ.App. A driver of truck, used 
by owner in hauling logs under con- 
tract with lumber company for stipu- 
lated price, subject to such company’s 
control only as to end to be ac- 
complished, held employee of such 
owner as “independent contractor”, not 
of lumber company, so as to bar recoy- 
ery of damages from company, for 
death of driver of automobile colliding - 
with truck, though company carried 
truck driver on its records as its em- 
ployee and carried workmen’s compen- 
sation insurance for him, in view of 
evidence explaining such circumstances 
in manner consistent with contract.— 
Conner, vy. Angelina County Lumber Co., 
146 S.W.2d 1093. 


A lumber company, acting in collu- 
sion with insurance company to evade 
Insurance Commission’s regulation in 
carrying driver of truck, used by own- 
er thereof in hauling logs under con- 
tract with lumber company, on _ its 
records as its employee and certifying 
him as such for purpose of workmen’s 
compensation insurance, held not “es- 
topped’ to deny that such driver was 
lumber company’s employee in tort ac- 
tion against it for, death of driver of 
automobile -colliding with truck, as 
plaintiffs in such action have no privity 
of interest in insurance contract.—Con- 
ner vy. Angelina County Lumber Co., 
146 S.W.2d 1093; 

Wash. Where brewing company 
agreed to pay for painting of truck be-' 
longing to one of its haulers, but upon 


4 


ontrol and — é. 


completion of painting job the truck | 


could not be started to permit return- 
ing it to company, the company could 
not avoid liability for negligence of 
employee who was sent to assist in 
starting truck, on theory that he was 
a “loaned servant’.—Clarke y. Bohemi- 
an Breweries, 110 P.2d 197. 
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Ii.App. The doctrine of “imputed 
negligence” applies in case of presence 
of owner, or permissive user, in auto- 
mobile at time of accident, where auto- 
mobile, although it is not being driven 
by his servant, is being driven with 
his permission and in his business or in 
a joint enterprise of such owner or per- 
missive user and the drivér.—Palmer y. 
Miller, 35 N.W.2d 104, 310 Ill.App. 582. 

Where an owner or permissive user 
occupies automobile at time of accident, 
he is* liable for the negligence of the 
driver if he has. not abandoned. his 
right to control the automobile or if he 
exercises or has a right to exercise any 
control over the driver or the opera- 
tion of the automobile, or if the ride 
is for his henefit or for the mutual 
benefit of himself and the driver.— 
Palmer v. Miller, 35 N.B.2d 104, 310 
Ill.App. 582. 4 


Under evidence disclosing that per- 


missive user of. automobile who had 
cut his wrist severely had given auto- 
mobile keys to driver, that trip was for 
the user’s exclusive benefit and for ap- 
paren purpose of preventing him from 
yleeding to death or suffering severely 
from the loss of blood, and that the 
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nurse, who had 
z driver to accompan 


- imputed to th 


y 
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o control the 


had right 


abandonment of such right to control. 
—Palmer y. Miller, 35 N.E.2d 104, 310 


The relation of “host” and 


Ind. App. 


“guest” of automobile presupposes that 
host has a right to extend hospitality 
to the guest.—Jones yv, Kasper, 33 N.H, 


 2d,,816. 


< 


oe 
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', portunity 


_ tomobile owner unlawfully appropriated 


t hg 


Ind.App. Where house guest of au- 


automobile, . despite warning not to 
touch it, and induced other house 
guests to ride with him, other guests 


were not his “guests” in the automo- 
bile, but were “joint tort-feasors’” in 
appropriating the automobile, and au- 


tomobile was in their “joint posses- 


N.E.2d 816 P : 

If persons jointly owning, hiring, or 
borrowing. an automobile use it to 
reach common destination but with dif- 
ferent purposes in mind after arriving 
at such destination, without. more, 
“Joint control” may be inferred from 
the joint possession.—Jones vy. Kasper, 


33 ~ N.H.2d 816 


Ind.App. House guests of automobile 


owner, who were occupying automobile 


when another house guest, driving 
without authority, collided with anoth- 
er automobile, could not -be responsible 


_ for resulting injuries unless there was 


an agency between them and the driver. 
—Jones v. Kasper, 33 N.H.2d 816. 

If automobile occupants other than 
driver ‘are to be held I 
for accident.caused by driver’s negli- 
gence, agency or mutual agency must 
be established, and mutual agency is 
spoken of as the right of “joint con- 
trol’”.—Jones v. Kasper, 33 N.H,2d 816. 

The joint possession of automobile 
by ohne unlawfully in possession and 
others whom he induced to ride with 
him warranted inference of ‘joint con- 
trol”; and hence cross-relationship of 
“principal” and “agent” existed among 
the occupants and nondriving occu- 
pants were 
negligence.—Jones v. Kasper, 
2d 816. 

Ind.App. 


33 N.B. 


“Joint control” of automo- 


~ bile, making occupants liable for driv- 


-er’s negligence, arises out of joint ad- 
venture, but it is not always necessary 
to prove joint adventure to establish 
“Joint control”’.—Jones ‘v. Kasper, 33 
N.H.2d° 816. . 

Neb. Where one employed as a 
truck driver had no opportunity to 
avert accident while a third person was 


operating the truck with’truck driver’s 


permission but against instructions of 
employer, and there was no evidence 


of any negligence on the part of the 


truck. driver, either in selecting an in- 
competent operator or in being» remiss 
in his duties, one who was _ injured 
because of the negligence of the third 
person was not entitled to recover from 
the truck driver.—Rose v. Gisi, 298 N. 


Neb. Where one employed ag a truck 


driver permitted an unauthorized per- 


son to operate the truck, truck driver 
was under a duty to exercise reason- 
able care to prevent the unauthorized 
person from intentionally harming 
others, or from so conducting himself 
as to create an unreasonable risk of 
bodily harm to others, if the truck 
driver knew or should have known that 
he had the ability to control the un- 
authorized person and knew or should 
have known of the necessity and op- 
of exercising such control. 
—Rose y. Gisi, 298 N.W. 333. 
Pa.Super. In absence of any control 
over automobile or voice in its manage- 
ment, occupants of the automobile oth- 
er than driver were not affected by 
any negligence of driver, regardless of 


whether the parties were engaged in a 


joint enterprise.—Baugh y. McCallum, 
14 A.2d 364, 140 Pa.Super. 276. Rie 
To establish a “joint undertaking” 


them, the ecareless- 


-stitute a “joint enter 


sion’ so as to make them liable for re-. 
ulting injuries—Jones v. Kasper, 33. 


responsible. 


chargeable with. driver’s 


; 
Te, 


omething more 


in an au- 


mere acceptance of an invitation to ride 
for pleasure does not generally con- 
; ise.’—Baugh v. 
McCallum, 14 A.2d 364, 140 Pa.Super. 


there was no contractual surrender or 276 


F _§ 889 ‘ 

Cal.Super. Automobile dealers who 
loaned automobile to minor for demon- 
stration purposes did not “waive” 
right to recover from minor and_ his 
parents, who signed his driver’s li- 
cense application, for damage to auto- 
mobile resulting from minor’s negli- 
gent operation thereof in consequence 
of statute providing that owner of au- 


_.tomobile is responsible for death or 


injury to person or property result- 
ing from negligence in operation of 
the automobile, by a person using or 
operating the automobile with permis- 
sion of owner, Vehicle Code, 8§ 352, 
402(a), St.1985, pp. 145, 153.,—Brown 
v. Roland, 104 P.2d 138. 

Where minor’s parents signed appli- 
cation, for minor’s driver’s license as 
required by statute, automobile dealers 
who delivered automobile to the minor 


for demonstration to the minor’s par-.—— 


ents could recover from parents for 
damage to the. automobile resulting 
from an accident caused by the minor's 
negligent operation. thereof... Vehicle 
Code, § 352, St.1935, p. 145.—Brown 
v. Roland, 104 P.2d 138. 

The statutory liability of parents 
who signed and verified application of 
minor for driver’s license for the lia- 
bility of the minor arising out of his 
driving the automobile does not depend 
upon consent or knowledge of the par- 
ents with respect to, possession or opr 
eration of the automobile by the minor 
on a particular occasion. Vehicle Code, 
§ 352, St:1935,. p. 145.—Brown v. Ro- 
Jand, 104 P.2d 138. 


§ 891 
App.D.C. A person who, for his own 
purposes, borrows, controls, and di- 
rects driver of owner’s automobile, is 
responsible for driver’s negligence, and 
owner is noti—Balinovie v. Evening 
Star Newspaper Co., 113 F.2d 505. 


Ii.App. <A corporation renting truck 
and corporate lessor employing one 
who drove truck from employer’s paint 
shop to his mother’s home, instead of 
employer’s garage as directed by em- 
ployer, remained at mother’s home 
nearly three hours, and was driving 
truck on way to his own home, with 
intent to pick up his wife and take her 
to show before delivering truck to ga- 
rage, at time of collision with auto- 
mobile, were not liable for resulting 
injuries to automobile driver and dam- 
ages to automobile, as truck had not 
been delivered to corporation renting it 
and driver was not acting within 
“scope of his employment” or “‘engaged 
in employer’s business” at time of: ac- 
cident.—Griffin v. Hertz Drivurself Sta-| 
tions, 33 N.H.2d 635, 309 Ill.App. 580. 


La.App. A_ service station operator 
who had forbidden a colored employee 
to drive his motor vehicles was not 
liable for injuries to passengers result- 
ing from employee’s negligent opera- 
tion of a truck which employee had 
borrowed without operator’s permission 
to deliver a tire and fix a flat tire, since 
employee was acting ‘‘without scope of 
his employment” in making trip with 
passengers.—Donovan v. Standard Oil 
Co. of Louisiana, 197 So. 320. 
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C.C.A.Ok]l. Where one employed by 
pipe line company as field gauger reg- 
ularly used. his automobile in going 
from his residence to his various places 
of work, from place to place as work 
required, and baek home again, com- 
pany paid him regularly specified sum 
monthly for upkeep and maintenance 
of automobile, and he was on way in 
automobile from his residence to cer- 
tain lease to run oil for company at 
time of injuring third person, company 
cannot escape liability to such person 
for damages on ground that employee 
was operating automobile outside scope 
of his employment, and not in relation 


i ; mt sie 
ething 1 e shown than_ 

_ that the parties.were riding in an au-— 
tomobile together, and in itself the 


nite area of employment and had not ~ 
contracted with newspaper company to 
do a “job” of delivering papers, but re 
mained on call and made deliveries as 
ordered by company’s district manager, 
tthe “going and coming rule” did not 
apply to relieve company from liability 
for plaintiff's injuries notwithstanding 
that carrier received orders from man- 
ager by telephone at carrier’s home as 
since case was within the ‘‘special er- _ 
rand rule” which is an exception to the 
“going and coming rule’.—Robinson vy. 
Seer Ea ety P.2d 914, superseding 9 


Cal.App. That employee travels by 
his own automobile instead of by street — 
car to employer’s place of business does — 
not establish that employee is with 
“course of employment” the moment 
employee leaves ‘home.—Richards  v. 
Met ouen an Life Ins: 'Co:, 113 Piz 


An insurance agent, driving his auto- 
mobile in the morning to insurance 
company’s office to report and to at 
tend a meeting of agents and to de 
liver premiums collected during preced- 
ing two days, was not within ‘scope © 
of his employment”, and hence ii 
surance company was not liable 
death of guest in another automob 
with which agent’s automobile collide 
—Richards v, Metropolitan Lif 
Co., 113° °P, 2d) 703 ; 
Cal.App. In determining whether 
traveling salesman was in the course of. 
his employment at time and place 
automobile accident, so as to make his — 
employer liable for damages sustained — 
by third persons in accident, each case 
must be decided on its owa peeuliare 
facts and  circumstances.—Cragun v. — 
Krossoff, 114 P.2d 431. Ait 
In determining whether  travelin; 
salesman was in the “course of employ 
ment” at time of automobile acciden 
occurring after salesman’s business ac 
tivities for week thad ended and while © 
salesman was proceeding to city to 
which he usually went for the week- 
end, so as to make his employer liable 
for damages sustained by third ‘persons — a 
in accident, whether salesman was do- 
ing anything in furtherance of his en 
ployment as a salesman, or whether 
salesman was at liberty from servi 
and was pursuing his own ends ex- — 
clusively, must be determined.—Cragun 
v. Krossoff, 114 P.2d 4381. tae ae 
Ky. Where salesman had designated 
route on which he sold soft’ drinks | 
from one of employer’s trucks and was 
not authorized to use his own automo 
bile in carrying on employer’s business, 
and salesman, accompanied by em- 
ployer’s supervisor at suggestion of 
salesman, proceeded on Sunday, in . 


y 


d. 


In 


salesman would otherwise have solicit-— 
ed orders on Monday, : 


and obtained 
orders, although duties of salesman 
and supervisor did not require them to 
work on Sunday, salesman was not act-_ 
ing within his “express authority” or — 
‘Gmplied authority” in taking orders, 
and employer was not liable for in- 
jury to child who was struck by sales- 
man’s automobile while salesman and 
supervisor were returning to super-— 
visor’s home from the city in which 
the orders were taken.—Dr, Pepper 
Bottling Co. of Kentucky. v. Hazelip, 
144 S.W.2d 798, 284 Ky. 333. 

La.App. Where patron was not lia- 
ble for injuries sustained by manager 
of parking garage when struck by au-' 
tomobile of patron. who was driving 
into garage, neither employer of pa- 
tron nor employer’s insurance carrier 
were liable—Deimel v. Htheridgre, 198 
So. 537. 

La.App.. An employer was not liable 
under ‘“respondeat swtperior”’ doctrine 
for damage to automobile with which 
employee collided while driving em- 
ployee’s own automobile to meet em- 
ployer’s salesman over whose route 
employee and salesman would drive in 


§ 900 


employer’s truck notwithstanding that 
employee was paid workmen’s com- 
pensation for injuries sustained in col- 
lision where employer ‘thad no control 
over means by which employee went 
to meet salesman and employee’s use 
of automobile was not indispensable in 
conduct of employer’s business.—Hard- 
ware Mut. Casualty Co. v. Standard 
Coffee Co., 2 So.2d 89 
Mich. Where truck owner who had 
been hired to haul logs went home only 
: week-ends, and after unloading last 
load on Saturday was going home when 
he struck pedestrian, truck owner ceas- 
ed to be on business of employer when 
he quit job on Saturday and started 
for his home to obtain tire chains and 
help his wife with farm work, and 
therefore employer was not liable for 
injuries to the pedestrian.—Vitaioli_v. 
- Berklund, 295 N.W. 557, 296 Mich. 56. 
' Mo. Where publishing company’s 
salesman, who left St, Louis with his 
family to spend a few days’ vacation 
in Michigan, stopped at Decatur, Illi- 

‘nois, with knowledge of the company 
to call on a customer and made ar- 
rangements to stop there on business 
on return trip, there was a total sever- 
ance of the “master and servant rela- 
tionship” when salesman left Decatur 
for Michigan and under Michigan law 
that relation was not resumed until he 
reached Decatur on his return trip, and 
hence the company was not liable for 
pu injuries to pedestrian who was struck 
Mi by salesman’s automobile while sales- 
- man was traveling in Michigan on re- 
turn trip to Decatur.—Goldbaum vy. 
James Mulligan Printing & Publishing 
~—Co., 149 S.W.2d 348. 

Mo.App. The members of a partner- 
ship which operated as a milk products 
company could not be held liable un- 
_ der doctrine of “fespondeat superior’ 
for injuries sustained in collision al- 
legedly caused by negligence of truck- 
er who in addition to other trucking 
activities delivered cans of milk from 
farmers to the company.—Galentine v. 

Borglum, 150 S.W.2d 1088. 

; Mo.App. In determining insurance 
- company’s liability for injuries caused 
by automobile driven by collector of 
premiums, court was required to deter- 
mine whether relationship was _ that 
of master and servant or principal and 
agent, since mere relationship of ‘‘mas- 
ter and servant’ often gives rise to in- 
ferences of existence of right of control 
by, master over the servant, while or- 
dinarily a principal is not liable for 
_ineidental acts of negligence in per- 
formance of duties committed by an 
agent who is not a servant.—Reiling v. 
-’. Missouri Ins. Co., 153 S.W.2d 79. 

y An insurance collector who received 
- ~+commissions on premiums collected on 
; in iustrial policies and on new life in- 
ry ‘surance written and who used his own 
' automobile in making collections was 
r an “agent” and not a “servant” on 
issue of insurance company’s liability 
for injuries caused by the automobile, 
the word “servant” not neeessarily re- 
ferring to those rendering manual la- 
bor and indicating closeness of rela- 
tionship of one receiving and one giv- 
_ ing the service rather than the nature 
' of the service or the importance of the 
one giving it.—Reiling v. Missouri Ins. 
Co., 153 S.W.2d 79. 

In determining insurance company’s 
liability for injuries caused by automo- 
{ bile driven by insurance agent, deter- 
J mining test was where rested right of 
control of physical movement of auto- 
mobile which was not owned by the 

' company but by the agent who bore 

the entire expense of its operation.— 
Res vy. Missouri Ins. Co., 153 S.w. 
72a_79, 

Where insurance agent used hig own 
automobile in collecting premiums on 
industrial policies and bore entire ex- 

‘ pense of its operation, and measure of 
insurance company’s control related 
primarily to contractual features of 
agent’s employment and to attainment 
of ultimate results and not to physical 
details as to manner of performance 
of his movements while soliciting, col- 
lecting, examining claims, attending 
meetings or driving his automobile, the 
control was not such as to create liabil- 
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ity on part of company on theory of 
“respondeat superior’ for agent’s neg- 
ligence in operating automobile not- 
withstanding at time agent was en- 
gaged in furtherance of company’s 
business.—Reiling v. Missouri Ins. Co., 

153: S.W.2d 79. i 

While insurance company’s right to 
discharge its agent at any time was an 
important element in determining in- 
surance company’s liability for injuries 
caused by agent in driving his own au- 
tomobile while on company’s business, 
such fact and other matters indicating 
control over the agent were not con- 
clusive.—Reiling v. Missouri Ins. Co., 
153 S.W.2d 79. 

An insurance company’s power to 
make alterations in insurance agent’s 
plans was not controlling on issue of 
company’s liability for injuries caused 
by agent while driving his own automo- 
bile on company’s business.—Reiling v. 
Missouri Ins, Co., 153 S.W.2d 79. 

All insurance agents may make col- 
lections, sell insurance, ete., and be 
either an “independent contractor” or 
an “employee” and mere fact that he 
sells industrial insurance or works 
within a debit does not make him a 
“servant” while so selling or working 
therein so as to render insurance com- 
pany liable for agent’s negligence in op- 
erating his own automobile, the ques- 
tion always being whether control over 
physical movements of agent exists.— 
pe v. Missouri Ins. Co., 153 S.W-.2d 


Hven if relationship between insur- 
ance company and agent who was col- 
lecting premiums on industrial policies 
were that of, master and servant, com- 
pany would not necessarily be liable 
for agent’s negligence in colliding hig 
automobile with a motorcyclist, and 
company could not be said to control 
physical conduct of agent at time of 
collision in any event, unless there was 
a direction to agent to drive automobile 
to make collections or it was shown 
that it was necessary that he use it in 
discharge of his duties or that com- 
pany reserved right to control manner 
of agent’s movements from place to 
place in performance of his duties.— 
Beles v. Missouri Ins. Co., 153 S.W. 


That an insurance agent was a “free” 
agent in selection of means he used in 
making his: rounds and_ collecting 
premiums on industrial policies showed 
that insurer reserved no right of con- 
trol over manner in which agent per- 
formed his duties and «hence insurer 
was not liable for injuries caused by 
agent in driving his own automobile 
while in performance of his cuties.— 
pens v. Missouri Ins. Co., 153 S.W 

N.Y.App.Div. Employer was not lia- 
ble for employee’s negligent use of au- 
tomobile, although automobile was used 
in furtherance of employer’s business, 
where automobile was used without 
employer’s consent and at a time when 
employer had provided adequate means 
of transportation for the employee’s 
use, and there was no reason for the 
failure of the employee to avail him- 
self of those facilities—Conigliaro y. 
me 24 N.Y.S8.2d 898, 261 App.Div. 


N.C. An employer is liable where em- 
ployee causes injury by negligent op- 
eration of his own automobile used in 
prosecution of employer’s business 
when employer knew, or should have 
known, that employee was so using it, 
Pee v. Griffin, 12 S.H.2d 667, 219 


N.C. Telegraph company could not 
be held liable under doctrine of “re- 
spondeat superior’ for injuries in- 
flicted by automobile owned and oper- 
ated by messenger boy in company’s 


employ, while messettger was driving 
automobile into garage for repairs, 


Where messenger was employed to de- 
liver telegrams by bicycle, had no 
telegrams to deliver when accident oc- 
curred, and had not yet that morning 
reported for work at office, and where 
company had no interest in automo- 
bile and paid none of the expenses 
thereof, and messenger used automo- 
bile for delivery of messages only when 
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receivers were ar 
was paid for such use of automobile 
by sender or receiver, and ‘never by 
company.—Ross v. Western Union Tel- 
egraph Co.,.18 S.BE.2d 571, 219 N.C. 
324. \ ; 
Tenn. If a trip is carried out for 
agent’s pleasure, or for agent’s pur- 
poses, the circumstance that he may on 
such trip make some effort in his 
principal’s behalf does not convert the 
trip to an errand for principal or ren- 
der principal respansible for. negligent 
operation of agent’s automobile, and 
the same would be true if automobile 
belonged to principal and had been 
loaned to agent for pleasure or busi- 
ness purposes of agent.—Cunningham 
*v. Union Chevrolet Co., 147 S.W.2d 
746, rehearing denied 148 S.W.2d 633. 

Tex.Civ.App. Where automobile acci- 
dent in which motorist was involved oc- 
eurred while he was driving automobile 
to city in Oklahoma to spend Labor 
Day week-end, following which the mo-_ 
torist intended to travel to another 
Oklahoma city on his employer’s busi- 
ness, the employer was not liable for 
injuries to occupant of an automobile 
with which motorist’s automobile col- 
lided, which allegedly resulted from 
motorist’s negligence.—Roberts v. Mag- 
nolia Petroleum Co., 142 S.W.2d 315, 
error refused, 143'S.W.2d 79. 

Where motorist had written instruc- 
tions to travel on train while engaged 
in employer’s business and not to use 
automobile, the employer was not lia- 
ble for injuries sustained by occupant 
of an automobile with which motorist’s 
automobile collided, even if motorist 
was at time of the collision in the per-. 
formance of a duty owed to his em- 

loyer.—Roberts v. Magnolia Petroleum 

o., 142 S.W.2d 315, error refused 143 
S.W.2d 79, 

An employer cannot be’ held liable 
under “‘respondeat superior’ doctrine 
for injuries inflicted by employee while 
engaged in unnecessarily driving his 
own automobile’ upon the employer’s 
business without the employer’s knowl- 
edge or express or implied authoriza- 
tion.—Roberts v. Magnolia Petroleum 
Co., 142 S.W.2d 315, error refused 143. 
S.W.2d 79, 


Wis. Where traveling salesman 
finished his week’s route and started 
for his home before time indicated on 
route sheet which the had sent to em- 
ployer, and employer, which paid sales- 
man’s expenses from. the time he left 
home on Mondays until he returned at 
the end of the week, knew from sgales- 
man’s daily reports that he was ahead 
of schedule and «made no_ objection, 
salesman, at time of automobile acci- 
dent. which occurred on a direct route 
to his home city, was within the ‘‘scope 
of employment’, and employer was 
liable for damages caused by sales- 
man’s negligence.—Fultz v. Lange, 298 
N.W. 60, 238 Wis. 342, , 


8 902 ‘ te 
Pa.Com.Pl. It is negligent to project: 
any part of one’s body in front of moy- 
ing car, as it is to put one’s entire 
body in such danger. Plaintiff's own 
lack of care was proximate cause of 
accident. Plaintiff could have stepped 
behind his truck a few feet and gained 
a clear vision of several hundred feet 
both ways. Futile for adult person to 
look from a position where he had not 
a clear vision, if the next moment he 
steps in front of an oncoming car.— 
Rowe v. Coopey, 34. Luz.L.Reg.Rep. 57. 
affirmed 14 A.2d 76, 339: Pa. 105. 
Pa.Com.Pl. Under The Vehicle Code 
of May 1, 1929, P.L. 905 § 1001, 75 P. 
S. § 481, where plaintiff is one of four 
passengers sitting on the front seat of 
an automobile which is struck by de- 
fendant’s machine, the plaintiff is nev- 
ertheless not guilty of contributory 
negligence unless it be shown that over- 
crowding of the front seat was a con- 
tributing cause of the accident.— 
Twardowski v. Olock, 56 Montg. 222, 
§ 903 saviaks 
Cal.App. Where parents of automo- 
bile ‘driver had signed and verified his 
application for operator’s license, al- 
leged insufficiency of evidence to sup- 
port finding that driver was operating. 


, 


\ 


. 
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of the automobile. Vehicle Code, §§ 352. 
— (a, b), 408, St.1935, pp. 145, 154.—Raw- 
ins v. Lory, 111. P.2d 973. = 
Cal.App. The statute limiting liabil- 
ae ity of automobile owner for injury to 
15 ‘one person to $5,000, and for more than 
one in the same accident to $10,000, 
creates a “joint and several’ liability 
against the owner and operator of an 
automobile. Vehicle Code, § 402, St. 
1935, p. 153, as amended by St.1937, 
p. 2353.—Sparks v. Berntsen, 112 P.2d 

-» 742, rehearing denied 113 P.2d 735. 

/ Ga.App. Where the concurrent neg- 
ligence of each operator of two automo- 
biles, combining together, directly re- 
sults in an injury to a third person, the 
third person can sue one operator alone 
or he can sue both.—Wilson. v. Ray, 

«, -13 S.H.2d 848, 64 Ga.App» 540. ; 
~ La.App. If both driver of auto- 
mobile and driver of taxicab were at 
fault, occupant of automobile had the 
right to hold the owners of the auto- 
mobile and the taxicab liable soli- 
darily, and after having dismissed her 
F suit as to the owner of the automobile, 
a with a reservation of her rights against 
; partnership owning taxicab, she was 
re entitled to judgment against the part- 
nership and _the individual members 
: thereof.—St. Pierre v. National Casual- 
ty Co., 2 So.2d 93. r 
La.App. In action for injuries sus- 
tained when a truck owned by defend- 
--- ant’s intestate collided with codefend- 
} ant’s bus in which plaintiff was a pas- 
; senger, a judgment condemning de- 
- fendant, in her capacity as administra- 


Fy with codefendant to pay damages to 
E plains was unauthorized, where acci- 
dent was caused solely by bus opera- 
tor’s negligence.—Townley v. Pomes, 
2 So.2d 477. 1 
N.Y.Sup. Negligent automobile own- 
er, and employer who was allegedly lia- 
ble under the doctrine of respondeat 
- ~guperior, were not joint tort-feasors, 
-—~-—s« but were regarded as one tort-feasor, 
: and, although both might be sued, they 
~—~—s could be sued separately.—All v. Dela- 
. ware & H. R. Corporation, 29 N.Y.8.2d 
nay 439, 176 Mise. 977. 
5 Ohio App. The drivers of two auto- 
ut mobiles which collided could not prop- 
‘ erly be sued jointly for injuries to a 
passenger in one of automobiles on the 
theory that such injuries resulted from 
the joint and concurrent negligence of 
both drivers.—Davies v. Seasley, 34 N. 
My E.2d 265. 
he Ohio App. A pedestrian who was 
struck by automobile, and who was 
s thereafter run over by a truck, had a 
et right of action against both the owner 
-” of the truck and the owner of the 
ie automobile and could sue either’ or 
‘2 both, but was entitled to be paid only 
onee for her injuries.—Hutchinson v. 
5 Rubel Baking Co., 34 N.E.2d 472. 

Oki. A motorist cannot escape re- 
sponsibility for negligence in the op- 
eration of an automobile merely by 

i ‘showing that another motorist, sued as 
a joint tort-feasor, was also responsible 
- for accident.—Ironside v. Ironside, 108 
P24, 157. 
fex.Civ.App. In suit for injuries to 
minor who was riding in automobile 
which collided with defendants’ truck, 
wherein defendants made driver of au- 
tomobile a cross-defendant, negligence, 
if any, of automobile driver would 
merely make him a “joint tort-feasor’’ 
and would not make the collision an 
‘unavoidable accident’ as between 
plaintiffs and defendants, even if they 
were free of negligence, and hence defi- 
nition of unavoidable accident requir- 
ing freedom from negligence of all par- 
ties including automobile driver and 
v- not merely of plaintiffs and defendants 
q was proper.—Houston Oxygen Co. y. 
= Davis, 145 S.W.2d 300, error granted. 
| Tex.Civ.App. Where there was no 
es question concerning automobile driver’s 
et agency of his employer, if motorist who 
Py eollided at night with rear of truck 
and trailer, whose driver had parked 
on highway to converse with automo- 


trix of intestate’s succession, in solido | 


Utah. If injuries to automobile guest 
result from collision, the proximate 
causes of which are the concurring neg- 
ligent acts of the driver of the automo- 
bile and a third person, recovery may be 
had against either or both of the neg- 
ligent persons.—Caperon y. Tuttle, 116 
P.2d 402. 
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C.C.A.Wis. Bach party entering an 
intersection must be vigilant to avoid 
collision, and one entering an intersec- 
tion, although having advantage of 
right of way, is not relieved of duty 
of maintaining a proper lookout, and 
his negligence in this respect may be a 
proximate cause of a resulting injury. 
—Lueas v. Interstate Motor Freight 
System, 115 F.2d 602. 


D.C.Del. Where plaintiff directed 


driver of defendant’s truck to back 


truck toward concrete mixer, driver 
looked back along left-hand side of 
truck and relied on. plaintiff to guide 
him on right side, and plaintiff stepped 
into path of truck to remove a stone 
and upon rising was struck on the 
back of the head, driver was doing all 
that a reasonably prudent person could 
do under the circumstances, and plain- 
tiff was guilty of negligence which was 
the “proximate cause” of his injuries, 
and hence plaintiff could not recover 
therefor from defendant.—Giudice vy. 


Delaware Sand & Gravel Co., 38 F. 
Supp. 90. 
Ark. In action for death of motor- 


ist in collision with oncoming truck, 
plaintiff had to show by preponder- 
ance of evidence that truck driver was 
guilty of negligence that caused the 
accident, and evidence of motorist’s 
contributory negligence would bar re- 
covery.—Arkmo Lumber Co. y. Luckett, 
148 S.W.2d 1107. ; 

Cal.App. Where nine year old child, 
not wanting in capacity to use ordi- 
nary care for his own safety, attempted 
to cross street 60 feet from intersec- 
tion at a place where under statute he 
was required to yield right of way to 
approaching automobile and to use 
due care, but did neither, and ran in 
front of motorist’s automobile, sustain- 
ing injuries from which he died, the 
child was guilty of negligence con- 
tributing proximately to the accident, 
and parents could not recover for his 
death. Vehicle Code, § 562(a), St.1935, 
Be a reebok vy. Dusenbury, 106 P. 

Cal.App. A motorist who commenced 
left turn from far side of highway 
without seeing that movement! could be 
made in safety and in face of approach- 
ing automobile which had right of way 
and which collided with motorist’s au- 
tomobile after it crossed center stripe, 
was guilty of negligence proximately 
contributing to coliision and could not 
recover for injuries... Vehicle Code §§ 
540, 548, 544, 551.—Miller v. Cranston, 
106 P.2d 963. 

Cal.App. Where adult automobile 
guest bought beer which minor auto- 
mobile driver participated in drinking 
in addition to liquor from another 
source while at a swimming pool, and 
driver became intoxicated and lost con- 
trol of automobile as result of which 
guest was killed, and furnishing of beer 
was only remotely connected with cause 
of accident, which was intoxication re- 
sulting from consumption of liquor and 
driving automobile while intoxicated, 
recovery for guest’s death was not pre- 
eluded on ground that he was con- 
tributorily negligent in that he fur- 
nished beer to minor in violation of 
statute, since, if statute was violated, 
violation did not directly contribute to 
accident. St.1937, p. 2175, § 
hicle Code, § 403, St.1935, p. 
Mann vy. Chase, 107 P.2d 498. 

Cal.App. In actions for injuries to 
owner, and death of driver, of auto- 
mobile colliding with truck, decedent’s 
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only one element of contributory neg- 
ligence and of no significance unless 
they also believed from preponderance 
of evidence that such negligence prox 
mately caused or contributed to 
juries and death.—Ferguson v. Nak 
hara, 110 P.2d 1091. Wiekiss 
Cal.App. Motorist who approache 
intersection with automobile under full rye: 
control, on his proper side of the high- _ 
way, and at reasonable and moderate 
rate of speed, was not barred by con- — 
tributofy negligence from recovering 
for injuries sustained in collsion aan 
‘el 

d 
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automobile which was catapulte 
across highway by collision with thir 
since motorist could not 
have reasonably anticipated the firs 


111 P.2d 940. 
Idaho. One trayelin 


, failure to carry the lighted - 
headlamp was required. to be a proxi- 
mate cause of the accident.—Maier y. 
nea e County Motor Co., 105 f 


Ky. Pedestrian’s crossing street n 
middle of block in violation of city 
ordinance was “negligence per se’, but 
such negligence would not bar her re- — 
covery for injuries ‘sustained whe 
struck by automobile unless it contr 
buted to the accident.—Murphy v. Hi 
mans, 150 S.W.2d 14, 286 Ky. 191. — 

La.App. Where motorist gave a 
signal for left turn at a time when 
saw defendant’s automobile approach- 
ing from the rear at high speed som 
600 feet away and started left tur 
when automobile was 100 to 150 feet 
behind and on observing that move- 
ment could not be completed suddenl: e 
steered automobile to right as res 
of which defendant’s automobile co 


z 
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mobile, motorist was chargeable wit 
realization that left turn could not 
made with safety and in attempting 
was negligent and his negligence ie 


sulting from collision. : 
1938, § 3, rule 10.—Duke y. Adkins, 
So.2d 526, tee 
La.App. Where truck driver in vi 
lation of ordinance failed to stop truc 
before entering through street an 
failed to see motorist approaching at_ 
approximately 40 miles per hour on 


re 


ees 


across. } 
when motorist collided with him, truce 
driver’s negligence in failing to stop — 
was too remote in time and space to be © 
considered as active at time the colli-— 
sion occurred, and was not concurrent 
with that of the motorist whose negli- 
gence was the “proximate cause” of the 
collision authorizing truck driver to re- | 
cover for injuries notwithstanding his — 
own prior  negligence.—Boullion v. | ‘ 
Bonin, 2 $0.2d 535, followed in Motty 
vy. Bonin, 2 So.2d 541. vi Fy 
In order to bar recovery for injuries, 
contributory negligence of the plaintiff 
must be a proximate cause of the ac- 
cident.—Boullion y. Bonin, 2 So.2d 535, 
potas i Motty v. Bonin, 2 So.2d _ 


La.App. Owners of approaching 
truck which to avoid collision with. 
truck stalled on entering highway in-_ 
tersection in unincorporated village 
went into a ditch could not recover for 
resulting damages, where truck stalled: 
while approaching truck was still 150 
yards from intersection and failure of 
driver of approaching truck to avoid 
collision was due to his excessive 
speed. Act No. 286 of 1938, § 3, rule 4 
(ec); 1, 2.—€ox. v. Baptiste, 2 So.2d 707. 

La.App. Where motorist driving at 
not more than 20 miles per hour en- 
tered intersection but failed to see de- 
fendant’s automobile approaching from 
right at about 40 miles per hour, and, 


4 


ay § 4 
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ay 


@ 
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motorist was about halfway across in- 
tersection when defendant’s automobile 
entered it and was almost across inter- 
section when collision occurred, motor- 
ist was entitled to recover for inju- 
ries notwithstanding that he was negli- 
gent in failing to see defendant’s au- 
tomobile, since his negligence was not 
the “proximate cause” of collision.— 
Allen y. Tillman, 3 So.2d 177. 

Mass. If intoxication of pedestrian 
struck by automobile contributed to his 
injury, pedestrian could not recover.— 
Baczek vy. Damian, 29 N.E.2d 682. 

Mich. A violation by motorcyclist of 
statute providing that no bicycle or 
motorcycle shall be used to carry more 
persons at one time than the number 
for which it is designed and equipped, 
was negligence per se, but to preclude 
recovery by the motorcyclist for in- 
juries sustained when he collided with 
an automobile, such negligence was re- 
quired to be a contributing cause of 
the accident. Comp.Laws Supp.1940, 
726-2(b).—Suarez v. Katon, 299 N. 
798, 299 Mich, 38. 

N.H. Under Maine law, to establish 
contributory negligence by an automo- 
bile passenger in riding with an intox- 
icated driver it is necessary that driver, 
to passenger’s knowledge, was under 
influence of liquor and that such con- 
dition was a contributing cause of ac- 
eident.—Boston v. B. & M. Super Serv- 


ice, 20 A.2d 633. 


N.J. In actions arising out of colli- 
sion between automobiles traveling in 
- opposite directions on four-lane high- 
way, wherein disputed issue was as 


to which driver crossed center line of 


highway, the fact that plaintiff might 
have struck barrel on his side of high- 
way as contended by defendants would 
not establish contributory negligence 
proximately causing the _ collision.— 
Claypoole v. Motor Finance Corporation, 
15 A.2d 794, 125 N.J.L. 440. 

_ Excessive speed of automobile is not 
in itself always ‘‘actionable negligence’, 
but it must be the proximate or a con- 
tributing cause of accident.—Claypoole 
v. Motor Finance Corporation, 15 A.2d 


994, 125 N.J.L. 440. 


N.C. Where 14-year-old boy on bi- 
eycle, who was traveling on shoulder of 
highway about three feet from edge of 
Peomene, turned suddenly in front of 
us traveling in same direction with- 
out warning or signal and apparently 
without looking or seeing oncoming 
bus, boy’s failure to exercise due care 
and precaution for his own safety con- 
stituted the sole “proximate cause’’, ‘or 
at least a “proximate contributing 
cause’, of his injury and death.—Van 
Dyke v. Atlantic Greyhound Corpora- 
tion, 10 S.H.2d 727, 218 N.C. 283. 

_ Pa. Ordinarily, where a person un- 
necessarily assumes a dangerous posi- 
tion upon a moving vehicle and, by 
reason of such position, sustains in- 
jury, there can be no recovery there- 
for, but the rule is applicable to defeat 
a recovery only where the negligence 
of which injured party was the victim 
can reasonably be considered as hay- 

ing been included in the risk to which 
his position exposed him.—McFadden 
Deere Co., 19 A.2d 370, 341 Pa. 


Even if occupant was negligent in 
riding in body of open automobile 
dump truck when there was ample 
space to ride beside driver in the cab, 
such peril as might have been incident 
to his so riding was past when truck 
safely reached its destination and was 
brought to a complete stop, and oc- 
eupant’s ‘‘assumption of risk” could 
not be extended so as to absolve truck 
owner from responsibility for injuries 
suffered by occupant as result of driv- 
er’s negligence in suddenly starting 
truck while occupant was alighting.— 
McFadden y. Pennzoil Co., 19 A.2d 370. 
341 Pa. 433. 

Pa.Com.Pl. If the failure of the plain- 
tiff driver of a slow moving motor ve- 
hicle to drive it as closely as possible 
to the right hand edge or curb of a 
highway, as prescribed by Section 1004 
of the Vehicle Code of 1929, 75 P.S. § 
521, is the proximate cause of a vehicle 
travelling in the same direction collid- 
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ing with it, the plaintiff is not entitled 
to recover and the question of proxi- 
mate cause is for the jury.—Sabatelli 
v. Scull, 29 Del. 456. 

Tex.Civ.App. Where undisputed evi- 
dence showed that motorist in violation 
of ordinance was operating automobile 
within ten feet of the rear of another 
vehicle moving in the same direction 
approaching or passing over intersect- 
ing street and that he was admittedly 
too close to bus when he discovered 
that it had stopped to apply brakes or 
turn left and miss it, and that he failed 
to keep lookout and observe stop sig- 
nals displayed by the bus driver, mo- 
torist was guilty of negligence which 
contributed to the accident as a matter 
of law precluding recovery for injuries. 
—Le Master v. Fort Worth Transit Co., 
142 S.W.2d 908, error granted. 

A motorist, driving an automobile 
closely behind a moving street bus 
which was commonly known to make 
frequent stops at designated places and 
otherwise to take on passengers, had 
duty of keeping such lookout for his 
own proteetion as surrounding condi- 
tions required of a reasonably prudent 
person and if he failed to do so, he was 
negligent and if his negligence con- 
tributed to cause an accident in which 
he suffered injury, he could not recover. 
—Le Master v. Fort Worth Transit Co., 
142 S.W.2d 908, error granted. 

Va. Even if pedestrian was guilty of 
negligence in walking on pavement 
against the traffic instead of on the 
shoulder of the road, recovery for death 
of the pedestrian who was struck by 
truck was not precluded, where there 
was ample evidence to support jury’s 
finding that truck driver by exercise of 
ordinary care could or should have seen 
the pedestrian in position of danger and 
could have avoided striking her, since 
under such circumstances jury had 
right to find that pedestrian’s negli- 
gence was the ‘‘remote cause” and that 
of the truck driver was the sole ‘‘proxi- 
mate cause” of the collision.—Crawford 
v. Hite, 10 S.H.2d 561. 

Wash. A _ pedestrian, pulling cart 
along highway in violation of the stat- 
ute requiring pedestrians to proceed 
on the extreme left-hand side of the 
roadway, which violation was a sub- 
stantial factor in producing pedestri- 
an’s injuries suffered when cart was 
struck by automobile, was as a matter 
of law guilty of contributory negli- 
gence which barred pedestrian’s recoy- 
ery of damages from motorist. Rem. 
Rey.Stat. § 6360—101.—Flaumer vy. 
Samuels, 104 P.2d 484, 

Wash. Where motorist followed by 
a bus and defendant’s automobile~on 
arterial highway gave signal for left 
turn at time when he was on right 
side of highway, but not on the ex- 
treme left-hand side of that portion 
of the highway lying to the right of 
the center of the highway, so that 
defendant did not see the signal and 
defendant passed bus which stopped 
and collided with motorist, motorist 
and guest could not recover for injuries, 
since motorist’s failure, in violation of 
statute, to keep to the extreme left- 
hand side of the portion of the high- 
way to the right of the center of the 
highway a reasonable distance before 
making left turn was proximate cause 
of collision. Rem.Rey.Stat. §§ 6360—84, 
6360—85.—Peterson v. Mayham, 116 P. 
2d 259. 

W.Va. A pedestrian who turned his 
eyes away from truck approaching on 
country highway about 60 feet away, 
and who took no precaution for his 
own safety though he was standing on 
berm so close to edge of pavement that 
he was struck by projecting corner 
of body of truck as it passed, was 
guilty of negligence proximately eon- 
tributing to his injuries, so as to pre- 
clude recovery from owner and driver 
of truck for injuries—Ray v. Clawson, 
14 S.H.2d 259. oar 


§ 

C.C.A.Cal. In determining whether 
motorist who was injured when his 
automobile struck cow on highway was 
eontributorily negligent, provisions of 
the Vehicle Code setting forth the basic 
speed law and prima facie speed limits 


would not be con 
first provision merely stated a general 


rule of care and the other did not ap- 


Vehicle Code, 


t ivil actions. 3 
ae een 176.—Galeppi 


510, 511, St.1935, 


SB 
Bros. vy. Bartlett, 120 F.2d 208, affirm-- 


ing Bartlett v. Galleppi Bros. 33 F. 
Supp. 277. 


A motorist who had previously seen 


cattle along highway and who was in- 
jured when his automobile struck cow 
on highway at night while he was 
traveling about 45 miles an hour was 
not contributorily negligent.—Galeppi 
Bros. v. Bartlett, 120 F.2d 208, affirm- 


ing Bartlett v. Galleppi Bros., 33 F. 
Supp. 277. ; 
C.C.A.Okl. The duties incident to or- 


dinary care which motorists involved in 
collision to each other were mutual 
and reciprocal.—_Oklahoma Natural 
Gas Co. v. McKee, 121 F.2d 583. 

C.C.A.Wis. A motorist must keep a 
vigilant lookout for any and all objects 
on the highways, stationary or other- 
wise, with which he might collide, not 
only for his own peeteurer and that 
of his passengers, but for the protec- 
tion of other persons using the high- 
way.—Storck v. Northwestern Nat. Cas- 
ualty Co., 115 F.2d 889. 


Cal.App. Where two motorists col- — 


lide on highway, there is no prescribed 
act which will constitute contributory 
negligence, and the only rule which 
can be followed in ascertaining the 
liability of either under such circum- 
stances is the rule of negligence as to 
what a reasonably prudent man would 
do under similar S 
Washam vy. Peerless Automatic Staple 
Mach. Co., 113 P.2d 724. 

Cal.Super. The operator of a street 
sweeper was under obligation to exer- 
cise reasonable care in behalf of travel- 
ing public, but public’s right to use 


highway was subordinate to right of. 


public authorities to make improve- 
ments, and travelers were required to 
be on guard against perils created 
notwithstanding exercise of reasonable 
care.—Continental Ins. Co. of New York 
v. Pacific Greyhound Lines, 111 P.2d 
7 


oT. 

Fla. It is automobile driver’s duty to 
drive at such speed as to be able to 
stop or control automobile within range 
of his vision, whether at night or by 
day-light.—G. Ferlita & Sons v. Beck, 
197 So. 340, 143 Fla. 509. 


Fla. A garageman, who had _ been 
employed by defendant corporation’s 
driver to tow corporation’s truck to ga- 
rage for repairs, could not recover from 
corporation for personal injuries and 
damages to wrecking truck allegedly 
eaused by negligence of third party in 
driving corporation’s truck, where ga- 
rageman had been informed that driv- 
er had left third party to watch truck. 
until wrecking truck arrived, and ga- 
rageman made no attempt to ascertain 
third party’s competency to steer cor- 
poration’s truck, and there was no evi- 
dence that corporation was responsible 
either directly or indirectly through 
driver for letting third party steer 
truck.—Daffin Mercantile Co. v. Tra- 
wick, 199 So. 257. 


La.App. The strict rule regarding 
left turns by motorists does not prevent 
a motorist from making left turn or 
provide that recovery can never be had 
when complainant was in the act of 
sia 3 left.—Duke v. Adkins, 197 So. 


Ohio App. The fact that plaintiff’s 
automobile skids while traveling on 
slippery pavement does not in itself 
establish negligence on part of the 
driver.—Ashbrook v. Cleveland Ry. Co., 
34 N.H.2d 992. 

Ohio App. The statute providing 
that a vehicle joining the flow of traffic 
on a road or highway from a standing 
position, an alley, a building, or pri- 
vate property shall yield the right of 
way to all other vehicles, creates a 
“mandatory” obligation. Gen.Code, 
6310-29.—Bohn v.. Deyo, 35 N.H.2d 451, 
66 Ohio App. 500. 

The violation of the statute provid- 
ing that a vehicle joining the flow of 
traffic on a road or highway from a 
standing position, an alley, a building, 


4a ies ae 
sidered, where the 


circumstances.— | 


~ Ohio App. 500. , 


A truck driver who violated the stat- 


ute providing that a vehicle joining the 


flow of traffic on a road or highway 
from a standing position, an alley, a 
building or private property shall yield 
the right of way to all other vehicles, 
by backing truck from private drive- 
way out into highway in front of an 
approaching automobile, was guilty of 
such contributory negligence as would 
bar recovery of damages from the 
driver of the automobile. Gen.Code, § 
6310-29.—Bohn v. Deyo, 35 N.H.2d 451, 
66 Ohio App. 500. 

Pa. Under the Vehicle Code, the test 
in determining negligence is whether 
vehicle was being operated with due 
regard for safety .and not in reckless 
disregard of safety of others. 46 P.S. 
§ 552; 75 B.S. §§ 501(f), 578(b), 574, 


~ 635.—Long v. Schumacher, 20 A.2d 765. 


842 Pa. 356. 

Pa.Super. It is only where automo- 
bile approaching scene of collision be- 
tween it and another automobile was 
plainly visible to driver of such other 
automobile that he cannot be heard to 
say that he looked for approaching 
automobile when he must have had no- 
tice of danger if he had looked.—Gas-. 
Kill v. Melella, 18 A.2d 455. 

Pa,Com.Pl. Types_of contributory 
negligence specified.—Valente v. Linder, 
35 Luz.L.Reg.Rep. 9, affirmed 17 A.2d 


371, 340 Pa. 508. 


Pa.Com.Pl. A person using a public 
highway must use reasonable care by 
the exercise of his senses to prevent 
his own injury, and if he fails to do 
so the consequences must fall upon 
him, although the negligent act of an- 
other caused his injuries.—National 
Liberty Ins. Co. v. Mihalko, 7 Sch. 
Reg. 237 

While one is not required to antici- 
pate and guard against want of ordi- 
nary care on the part of another, it is 
as much his duty to use due care to 
avoid a collision if the driver of the 
other vehicle is negligent as it is if 
he was not.—National Liberty Ins. Co. 
v. Mihalko, 7 Sch.Reg. 237. 

S.C. Even if driver of truck, body of 
which was ten feet high on a level, was 


negligent-in failing to observe round- 


ness of street and that if truck was 
driven near curb, the truck would lean 


over sidewalk, and probably come in 
contact with combination marquee and 


sign, erection of the combination mar- 
quee and sign, 9 feet 8 inches above 
sidewalk in violation of ordinance re- 
quiring signs to be erected 10 feet 
above sidewalk, was ‘negligence per 
se’, which contributed as a proximate 
cause to damage to marquee which was 
struck by truck, and precluded recov- 
ery.—Shields v. Chevrolet Truck, 12 
S.E.2d 19, 195 S.C. 437. 


Tex.Civ.App. Motorist driving auto- 
mobile on a public street was charge- 
able with the knowledge that there 
is potential danger incidental to driv- 
ing an automobile on a public highway. 
—Le Master v. Fort Worth Transit Co., 


142 §.W.2d 908, error granted. 


» Tex.Civ.App. Every person traveling 
upon or across public thoroughfares 
must keep a proper lookout for his own 
safety and that “proper lookout’ is 
such one as a person of ordinary care 
would keep under the same or similar 
eircumstances.—Norris Bros. v. Mattin- 
son, 145 S.W.2d 204. 


Tex.Civ.App. The Penal Code provi- 
sion that a person in charge of a ve- 
hicle upon the public highway before 
turning, stopping or changing course 
of vehicle shall see first that there is 
sufficient space for such movement to 
be made in safety does not impose an 
absolute duty on such person, but mere- 
ly requires that he exercise ordinary 


'eare in making decision that there is 


sufficient space for movement to be 
made in safety. Pen.Code 1925, art. 
801(k).—Phelan Co. v. Schneider, 146 
S.W.2d 244, error refused, 

Wa. Where the operator of each ve- 
hicle involved in collision knew of icy 


Wash. No fixed rule can be laid 
down in automobile collision cases as 
to questions of primary negligence or 
contributory negligence, and each case 
must be determined by general princi- 
ples which have been definitely estab- 
lished.—Fosdick vy. Middendorf, 115 P. 
2d 679. ; 

Wyo. A motorist’s duty to look in- 
cludes duty to see objects in_ plain 
sight.—Merback y. Blanchard, 109 P.2a 
49, denying rehearing 105 P.2d 272. 
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_C€.C.A.Ok1. Motorists involved in col- 
lision had right to indulge in presump- 
tion that the other would observe rules 
of the road and otherwise exercise or- 
dinary care.—Oklahoma Natural Gas Co. 
v. McKee, 121 F.2d 583. 

C.C.A.S.D. A motorist has a right to 
assume that users of a highway will 
observe the traffic rules and regula- 
tions and will otherwise exercise rea- 
sonable care.—Nielsen y. Richman, 114 
W.2d 343. 

C.C.A.Va. Where motorist gave prop- 
er signal for left turn after having no- 
ticed in his mirror the lights of auto- 
mobile approaching from the rear, but 
believing that such automobile was suf- 
ficiently far behind him, he had right 
to assume that other automobile would 
not attempt to pass at intersection, and 
was not so clearly guilty of contribu- 
tory negligence as to require directed 
verdict against him in his action for in- 
juries suffered in collision. Code Va. 
1936, § 2154(121) (122); Code Va.Supp. 
1938, § 2154(108) (b) (4).—Hopkins v. 
Pearce, 115 F.2d 784. 

€.C.A.Va. A motorist -who, as_ he 
neared narrow bridge in broad day- 
light, saw truck approaching but re- 
tarded his speed only to 25 or 30 miles 
an hour, though there was _ barely 
enough room for vehicles to pass even 
if driven with extreme care, was 
barred by . contributory negligence 
from recovering for injuries sustained 
in collision though greater width of 
truck made it especially incumbent on 
its driver to use great care, and though 
truck driver was clearly negligent in 
attempting to pass automobile on the 
bridge.—Gresham y, Branscome, 121 F. 
2d 440. 

C.C.A.Wis. Hach party entering an 
intersection must be vigilant to avoid 
collision, and one entering an inter- 
section, although having advantage of 
right of way, is not relieved of duty 
of maintaining a proper lookout, and 
his negligence in this respect may be a 
proximate cause of a resulting injury.— 
Lucas v. Interstate Motor Freight Sys- 
tem, 115 F.2d 602. 

Motorist in entering intersection had 
right to assume that driver of truck 
with which motorist’s automobile col- 
lided would not interfere with motor- 
ist’s right of way but would stop for 
red light.—Lucas v. Interstate Motor 
Freight System, 115 F.2d 602. 

C.C.A.Wis. A truck driver’s negli- 
gence in taking left lane, in view of fol- 
lowing automobile driver’s sounding of 
horn and effort to pass truck, did not 
justify automobile driver in continuing 
effort to pass at the cost of safety and 
resulting collision with culvert—Gary 
v. Consolidated Forwarding Co., 115 F. 
2d 632. ; 

Cal. A truck driver, approaching in- 
tersection of arterial street, on which 
he was driving, with avenue, on sides 
and pavement of which at entrance to 
intersection were stop signs, was en- 
titled to assume that automobile ap- 
proaching intersection on such avenue 
would make required arterial stop, and 
is not chargeable with negligence in 
acting on such assumption.—Bechtold 
vy. Bishop & Co., 105 P.2d 984, prior 
opinion 98 P.2d 575. 

Cal.App. A pedestrian is not re- 
quired to anticipate the presence of 
automobiles on wrong side of the 
street, nor is he guilty of ‘‘contributory 
negligence’, as a matter of law, in not 


_obey the law.—Murphy v. St. 


keeping a lookout in a direction where 
automobiles are not to be anticipated. 
Hyams vy. Simoncelli, 106 P.2d 68. 


Cal.App. Streetcar passenger who in — 
Te ig to alight from car inelined — 
is head beyond side of streetcar in 


order to observe traffic conditions was a F 
entitled to assume that others would ~ 
Claire — rs . 


Brewing Co., 107 P.2d 273. 
Cal.App. One who was engaged in 
washing outside walls of building from 
a scaffold had the right to presume 
that operator of automobile parking 
station adjacent to the building, who 
had agreed that automobiles would be — 
moved from beneath the scaffold, and 
his agents would perform their duty 
by removing the automobiles in such — 
a manner as would avoid injuring him, 
—Beck vy. Sirota, 109 P.2d 419. aa 
Cal.App. Pedestrian who after 
alighting from a street car sought to 
cross street in rear thereof had right to 
assume that operators of motor ve- — 
hicles entering intersection from oppo- 
site direction would exercise a prop- 
er degree of care. Vehicle Code, §§ 560, — 
562, St.1935, p. 188—Ladas v. John- 
son’s Black & White Taxicab Co., 110 
P.2d 449, reat aed 
Cal.App. Under statutes relating PRAY 
turns, motorist seeking to make left — 
turn must see that he can make his © 
turn in safety, but he can assume that 
all others using the same highway will 
exercise reasonable care. Vehicle Code, 2) 
§§ 544, 551,°St.1935, pp. 185, 186, 900 
Washam vy. Peerless Automatic Staple — 


scan the horizon or by trigonometrical 
computations calculate the yards dis- — 
tant of the approaching automobile to 
insure his own safety against a col- 
lision with one who ignores the law — 
and the rights of others lawfully with- — 
in an intersection. Vehicle Code, §§ | 
544, 551, St.1935, pp. 185, 186.—Wash- — 
am vy. Peerless Automatic Staple Mach. 
Cos 1139 P20 F245 i: x 
Cal.Super. The operator of a street 
sweeper was justified in assuming that 
motorists would use reasonable care 
and caution commensurate with vis- 
ible conditions and would approach — 
with their vehicles under reasonable 
control.—Continental Ins. Co. of New _ 
York v. Pacific Greyhound Lines, 111 
Pi2dv3it ; 
The pperator of street sweeper, al-— 
though he had been involved in an 
accident while sweeping up dirt spilled 
in filling cement island in highway, 
could presume that if there were suf- 
ficient passing room there would be  — 
no further difficulty, and that motor- 
ists using reasonable care could safely 
pass sweeper.—Continental Ins. Co. of 
New York v. Pacific Greyhound Lines, 
DUP od utse 3 1" 
Conn. Where truck proceeding 
straight across intersection struck au- 
tomobile which had approached inter- 
section from right of truck and which | 
had made a right turn at intersection, 
if the vehicles were arriving at inter- 
section at approximately the same time, 
entitling automobile driver to right of 
way, not only was truck driver bound 
to yield it to him, but automobile 
driver had right to assume, until as a 
reasorfable man he was charged with 
knowledge to the contrary, that truck 
driver would so yield it, so that wheth- 
er automobile driver was guilty of con- 
tributory negligence could only be 
determined in the light of that assump- 


tion. Gen.St.Supp.1935, § 636¢—Me- 
Naugeht) .v.. Smith; 17. A2ay 71d, 107 
Conn. 450. 

Ii.App. While no person can proper- 


ly drive automobile onto through route 
directly in path and in front of an- 
other automobile, jury had right to 
consider fact that driver of automobile, 
entering paved highway from _ side 
street when struck by on-coming auto- 
mobile, may have observed such auto- | 
mobile and believed that he had ample 
opportunity to drive into highway 
safely for purpose of turning left onto 
opposite traffic lane before other auto- 
mobile arrived at intersection, if driv-, 
er thereof observed speed law, in de-| 
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- other automobile were required to yield 
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termining question of contributory 
negligence of driver making such turn 
jin action for his resulting death.— 
Wallace v. Parnell, 28 N.H.2d 569, 
306 Ill.App. 310. 

Ind. Motorist had right to presume 
that there would not be a truck stalled 
on highway in country at night with- 
out headlights and danger signal 
flares required by statute. Burns’ Ann. 
$t.1933, §§ 47-505, 47-525, 47-526.— 
Winder & Son y. Blaine, 29 N.H.2d 
987. 
Ind. A minor pedestrian walking on 

left edge of highway had right to as- 

sume that approaching motorist saw 
him, and it was not “negligence per 
se’ for him to continue his course, on 
assumption that motorist would exer- 
cise ordinary care and avoid pedes- 
trian, when there was no other traffic 
te prevent motorist from swerving to 
the left. Burns’ Ann.St. § 47-513.— 

Pfisterer vy. Key, 33 N.H.2d 330. 

Ind.App. One lawfully using a pub- 
lic highway may assume, in absence of 
knowledge to the contrary, that others 
using it in common with him will use 
ordinary care to avoid injuring him.— 

Toenges v. Walter, 32 N.H.2d 95. 

Though automobile driver cannot 
close his eyes to obstructions upon the 


able care he ought to discover, he may 
presume in absence of knowledge to 
contrary that others using the high- 
way will use it lawfully.—Toenges Vv. 
Walter, 32 N.H.2d 95. 

Ind.App. Where motorist who had 


- stopped at intersection as required by 


in tad 


stop sign saw automobile approaching 
on stop street several hundred feet 
away, he had right to enter the inter- 
section unless other automobile was 
approaching so closely as to constitute 
an immediate hazard, and occupants of 


the right of way.—Jones v. Kasper, 33 
N.B.2d 816. 


.. Until motorist entering intersection 
Wi had notice to contrary, he could as- 


sume that other automobile was travel- 
ing at lawful speed and not in violation 
of city ordinance.—Jones v. Kasper, 33 


N.EL2a 816. 
-. ) Towa. 


Motorist, in approaching 
truck which was on wrong side of 
highway, had right under statute to 
assume that truck would yield one-half 


of traveled way until motorist knew 


or should have known otherwise. Code 


- 1939, § 5023.01.—Anderson v. Kist, 294 
NW. 726. 


lowa. The driver of an automobile 
contemplating the making of a left 
turn is not required to anticipate negli- 
gence on the part of driver of ap- 
proaching vehicle, but he may assume 


that driver of approaching vehicle will 


4 


/ 


obey the law until he knows or should 
have known otherwise. Code 1939, §§ 
~§025.04, 5026.02.—Banghart y. Meredith, 
294 N.W. 918. 

Iowa. An automobile driver, 
proaching road intersection on dry 
paved primary highway at speed of 
between 40 and 45 miles an hour when 
visibility was good, though day was 
cloudy, with knowledge of stop sign 
on intersecting road at entrance to in- 
tersection, had right to believe that 
driver of truck seen approaching in- 
tersection from right on such* road 
when automobile was about 350 feet 
therefrom, would obey law and _ stop 
before entering intersection.—Schwick- 
erath v. Maas, 297 N.W. 248. 


Iowa. Where motorist approaching 
intersection in residential district at 
a speed of approximately 15 miles per 
hour looked to his right, when at a 
point 20 feet west of the sidewalk on 
west siue of intersection, and saw no 
automobile approaching within the 
range of his view, which from that 
point was estimated at 150 feet down 
intersecting street, it could not be held 
as a matter of law that motorist was 
guilty of contributory negligence in 
proceeding into intersection without 
again looking to his right for ap- 
proaching automobiles, since motorist 
had a right to assume, until he knew 
or in the exercise of reasonable care 
should have known otherwise, that 


ap- 
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other motorists approaching the inter- | 


section would obey the law. Code 
1939, § 5023.01.—Rhinehart v. Sham- 
baugh, 298 N.W. 876, 230 Iowa 788. 

Ky. Where statute imposed duty up- 
on motorists not to drive their auto- 
mobiles in certain section of city at 
speed exceeding 15 miles per hour, pe- 
destrian crossing street had right to 
assume no automobile would approach 
her in excess of such speed. Ky.St. § 
2739g-51.—Murphy v. Homans, 150 S&S. 
W.2d 14, 286 Ky. 191. 

La. A pedestrian’ who attempts to 
cross a publie street or highway has a 
right to assume and to act upon the 
assumption that motorists will regu- 
late their speed according to traffic 
rules and regulations.—Law vy. Oster- 
land, 8 So.2d 680, 198 La, 421, affirm- 
ing 3 So.2d 674, 


La.App. A motorist who could not 
accurately judge the speed of automo- 
bile approaching from the rear was 
justified in assuming that it was not 
traveling at excessive speed, as basis 
for making left turn.—Duke y. Adkins, 
197 So. 157 

La.App. In judging whether a left- 
hand turn on a highway in face of on- 
coming traffic can be made in safety, a 
motorist has right to assume that on- 
coming traffic is traveling at a lawful 
speed and that driver thereof is exer- 
cising a proper lookout and has ve- 
hicle under proper control.—White Vv. 
aericas Employers Ins. Co., 197 So. 


La.App. _A motorist traveling on fa- 
vored street has right within certain 
limits to believe that motorists ap- 
proaching from a less favored street 
will respect that right, but that does 
not give him a license to violate the 
law on his own part merely because he 
has the right of way.—Smith y. Jack- 
son, 198 So. 174. 

La.App. An automobile driver, en- 
tering street intersection when traflic 
light facing him was green, was not 
negligent in failing to anticipate that 
driver of automobile approaching inter- 
section from right would drive into it 
at high speed while traffic light facing 
ae was red.—Lopez y. Bertel, 198 So. 

La.App. The driver of an automo- 
bile, who has the right of way at an 
intersection under provision of state 
highway regulatory act giving the ve- 
hicle| approaching intersection from 
the right the right of way over vehicle 
anproaching from the left, may assume 
that motorist approaching from his 
left will respect his right of way. Act 
No. 286 of 1938, § 3, rule 11.—Van 
Dyke v. Waguespack, 198 So. 425. 


Im action for injuries sustained in an 
automobile collision at an intersection 
which both automobiles reached at 
about the same time, that plaintiff, 
when she saw defendant’s automobile 
approaching intersection from her left, 
had a right to assume that defendant 
would yield her the right of way, as 
required by state highway regulatory 
act, sustained Beding as to plaintiff's 
freedom from contributory negligence 
and defendant’s negligence. Act No. 
286 of 1938, § 3, rule 11.—Van Dyke v. 
Waguespack, 198 So. 425. 

La.App. A motorist haying right of 
way of favored road and also having 
right of way as approaching intersec- 
tion from truck driver’s right could as- 
sume that truck driver would respect 
motorist’s rights and permit motorist 
to proceed across the intersection. Act 
No. 286 of 1938, § 3, rule 11(c).—Olano 
v. Leathers, 2 So.2d 486. 

Me. The driver of plaintiff’s truck 
had right to assume, when he entered 
obstructed highway intersection, that 
any vehicle approaching on his right 
would not exceed lawful speed of 15 
miles per hour. Reyv.St.1930, c. 29, §§ 
7, 69(b) 2.—Gold v. Portland Lumber 
Corporation, 16 A.2d 111. 

Md. The preference which a pedes- 
trian has at street crossing not con- 
trolled by traffic officer does not absolve 
pedestrian from duty to observe rule 
of due care to avoid injury, and he 
cannot invoke protection of statutory 
right of way if he blindly crosses with- 
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sts 
out looking for approaching 
Code Supp.1935, art. 56, § 
v. Hafele, 17 A.2d 118. ‘ 
Mass. Where motorist, after : 
ing 10-year-old boy, swung left to pass 
ice wagon standing beside parked auto- 
mobile and struck boy throwing him 
beneath wagon, which at that moment 
started and passed over boy’s head 
with its left rear wheel, boy had a right 
to rely to some extent on the expecta- 
tion that motorist would exercise a 
proper degree of care for boy’s safety. 
G.L.(Ted.Ed.) ¢. 90, § 17.—De Francis- 
co v. Heath, 28 N.E.2d 995. 
Mass. In determining liability for 
automobile collision, plaintiff motorist 
and her driver who were crossing street 
intersection could rely to some extent 
on expectation that operator of .an 
approaching automobile would exercise 
proper care and comply with law.— 
Morton v. Dobson, 30 N.H.2d 231. 
Mass. Pedestrian, crossing street at 
place near intersection where pedes- 
trians ordinarily crossed street, could 
rely to some extent on belief that op- 
erator of motor vehicle proceeding on 
right half of street where there was 
room to continue would not suddenl 
turn vehicle upon left of street an 
collide with pedestrian.—Tookmanian y. 


Leta 


traffic 


Fanning, 31 N.W.2d 536, 308 Mass. 162. 


Pedestrian crossing street could rely 
to some extent on assumption that op- 
erator of motor vehicle when approach- 
ing pedestrian on traveled part of way 
and not on sidewalk would perform his 
statutory duty and slow down. G.L. 
(Ter.Ed.) -c. 90, 14.—Tookmanian v. 
Fanning, 31 N.H.2d 536, 308 Mass. 162. 

Mass. Under the law of Florida, one 
is entitled to rely to some extent on the 
assumption that other users of road 
will use due care in operating motor 
vehicles. Comp.Gen.Laws F1a.1927, §§ 
1294, 1296, 13818.—Stiles v. Wright, 32 
N.E 2d 220, 308 Mass. 326. 

Mich. The right of way is not an 
assurance of safety nor of absolute 
right under all conditions and a motor- 
ist cannot continue to assume that 
driver of an automobile approaching 
intersection from the left will accord 
motorist the right of way when there 
are reasonable indicia to the contrary, 
but in absence of opposing circum- 
stances, the fact that motorist has the 
right of way may:tend to acquit him 
of contributory negligence——Stephens v. 


HrOpr one 294 N.W.-158, 295 Mich. 


Mich. Pedestrian who was crossing 


street had right to expect that an au- 


tomobile approaching from his left 
would be properly lighted and would 
not be traveling in excess of the speed 
limit. Comp.Laws 1929, § 4697, as 
amended.—Shank v. Lucker, 296 N.W. 
852, 296 Mich. 705. 


Mich. A motorist may rely on the 
right of way and may assume that 
another motorist will obey the law 
and observe that right of way unless 
circumstances indicate the contrary, 
but he must always exercise that de- 
gree of care and caution that a reason- 
ably prudent and careful person would 
exercise under the same or similar cir- 
cumstances.—Rugenstein v. Orr’s Ws- 
tate, 297 N.W. 62, 297 Mich. 37. 

_A motorist proceeding on a through 
highway had a right to assume that 
another motorist would obey the stat- 
ute which required him to come to a 
full stop before entering the highway. 


Comp.Laws 1929, § 4715.—Rugenstein © 


8 Orr’s Estate, 297 N.W. 62, 297 Mich. 


Mich. It is presumed that automo- 
bile drivers will obey law by stopping, 
as directed by stop sign, before enter- 
ing through street.—Rife v. Colestock, 
297 N.W. 238, 297 Mich. 194. 

One driving automobile along 
through street may assume that au- 
tomobile drivers proceeding on inter- 
secting street, whereon signs have 


been erected commanding them to stop © 


before entering through street, will 
obey the law by stopping.—Rife  v. 
Colestock, 297 N.W. 2388, 297 Mich. 194. 

Mich. A pedestrian, observing auto- 
mobile a block and a half away in dis- 


trict in which speed limit was 15 miles 
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209.—Sugar 
see- 


walk into street when enlomonile was 
over a block away in a_ district in 
which speed limit was 15 miles an 
hour, was not bound to anticipate that 
motorist would drive at an excessive 
rate of speed.—Covert v. Randall, 298 
N.W.. 396, 298 Mich, 38. , \ 

Mich. Where one is. standing in 
street in a place in which he has a 


right to be or is walking along high- 


way, he can properly assume that driv- 
er of motor vehicle will not run him 
down, but will avoid contact with him, 
and he may also assume that driver 
will give a signal of warning so that 
an accident may be avoided.—Burnash 
2 f Compton, 298 N.W. 408, 298 Mich. 
_A pedestrian is not bound to antici- 
pate that an automobile driver_ will 
drive on wrong side of street.—Burn- 


ash y. Compton, 298 N.W. 408, 298 
Mich. 70. 
- Minn. Where motorist came to a full 


stop at stop sign at intersection as re- 
quired by statute, that in itself was 
an invitation to motorist approaching 
intersection on through highway to 
proceed. Mason’s Minn.St.Supp.1940, § 
2720-198(b).—Blom y. Wilson, 296 N, 
W. 502.) 

Neb. A motorist who enters an in- 
tersection first, and who under statute 
has the right of way over vehicles ap- 
proaching the intersection from his 
left, is obligated to use the care of 
a reasonable and prudent person, hav- 
ing regard for approaching traffic, the 


condition of the highway, and the pro- 


tection of life, limb, and _ property. 
Comp.St.Supp.1939, § 39-1148.—Kle- 
ment vy. Lindell, 298 N.W.. 137. 

Neb. An attempt by automobile 
driver to pass vehicle ahead of him on 
right side of road does not. relieve 
driver of such vehicle from duty to ex- 


-. ereise degree of care and caution which 


ordinarily skillful driver would use 
under like  circumstances.—Bixby  v. 
Ayers, 298 N.W. 538. { 


N.H. Generally, it is safer for one 
who walks along a highway to keep to 
the left side where he can see the ap- 
proach of automobiles coming in the 
opposite direction and usually avoid 
them easily by taking a step to the 
left, since pedestrian may assume that 
automobiles going in his direction will 
keep to their own right side of pave- 
ment and not come over on his side 
without warning, and he-is not charge- 
able with negligence as a matter of law 
if he does not look back and is run 
down from the rear.—Murphy v. Granz 
17: A.2d 449. - 


The presumption of safety applies to 
one walking on either shoulder or even 


upen right side of pavement when vis- 


ibility is good and motorists may_be 
fairly thought to be able to see pedes- 
trian who keeps a straight course but 
in the latter circumstance, the pedes- 
trian must use more care.—Murphy v. 
Granz, 17 A.2d 449, 


A pedestrian walking on right-hand 


traffic lane at night must use greater 


precautions than are ordinarily neces- 
sary, since risk is greater, but if on- 
coming traffic is lacking and following 
motorists have good visibility and room 
to pass, pedestrian, if he walks straight, 
may rely reasonably on care of mo- 
torist, and pedestrian’s duty to look 
back is a question of fact.—Murphy v. 
Granz, 17 A.2d 449. 


- A pedestrian walking on his own 
right-hand side of road is not excused 

by assumption of safety, reasonable un- 

der conditions of good visibility, from, 
total failure to watch to rear.—Murphy 

v. Granz, 17 A.2d 449. 


A pedestrian walking on right side 


of pavement on rainy night when traf- 


fie was heavy was bound to exercise 
high degree of care to avoid being 
struck by following automobile and 
could not rely on motorist’s care to 


eare to avoid collision 
though he had the right of way, and 
if he failed to use such care was 
negligent.—Alby v. Krupa, 26 N.Y.S.2d 
68, 261 App.Div. 1029_ 

N.Y.Sup. In action by motorist who 
as he was turning left at intersection 
became involved in collision with ap- 
proaching police car, where there was 
no external evidence to identify police 
car and its siren was not used, motorist 
could not be said to have been negligent 
in assuming that police car was an 
ordinary automobile driving at reason- 
able rate of speed.—Guthrie vy. Thom- 


as, 24 N.Y.S.2d 934, affirmed 24 N.Y.S, 
2d 936. i 
N.C. A laborer whose duties require 


shim to be on the highway may assume 
that operators of motor vehicles will 
use reasonable care and caution com- 
mensurate with visible conditions and 
that they will approach with their 
vehicles under reasonable control and 
that they will observe and obey the 
rules of the road. Pub.Laws 1937, c. 
407, §§ 112(c), 114(a).—Murray v. At- 
lantic Coast Line R. Co., 11 S§.H.2d 
326, 218 N.C. 392. 

A member of railroad bridge force 
composed of seven others and a fore- 
man engaged in repairing or reflooring 
grade crossing had right to assume and 
to act upon the assumption that mo- 
torist and others traveling upon the 
highway would in operation of their 
motor vehicles exercise “ordinary care” 
which is the care which an ordinarily 
prudent person would exercise under 
like circumstances, and that they 
would observe statutory rules of the 
road. Pub.Laws 1937, c. 407, §§ 112 
(ce), 114(a).—Murray v. Atlantic Coast 
zane R. Co.,, 11) 8.H.2d. 326,, 218 N.C. 


Ohio App. In pedestrian’s action for 
injuries sustained when struck by taxi- 
eab while crossing: street, pedestrian’s 
requested special charge that a pedes- 
trian on a proper crossing was entitled 
to rely on warning from approaching 
vehicles was properly refused, since or- 
dinary care might require in a given 
situation something other or further to 
be done by pedestrian.—Weaver v. Lib- 
erty Cabs, 33 N.E.2d 853. 

Or. Pedestrian crossing street had 
right to rely on exercise of care and 
obedience to rules of the road by mo- 
torists, ly. 
factor to be considered in ap PAE 
her conduct.—De Witt v. Sandy Mar- 
ket, 115 P.2d 184. 


Pa. A motorist who was blinded by 
lights of parked truck, slowed down to 
25 miles per hour, and as automobile 
passed a littie beyond lights on observ- 
ing another truck parked without 
lights attempted to avoid collision by 
veering to the left but collided with 
rear of such truck, was not guilty of 
“contributory negligence’, since the 
negligent act in parking truck without 
lights was not one which motorist was 
bound to foresee as reasonably likely 
to arise—Nelson v. Damus Bros. Co., 
16 A.2d 18, 340 Pa. 49. 


Pa. A motorist crossing a through 
street was bound to exercise reasonable 
eaution to avoid collision with truck 
being driven on the street even though 
the truck driver may have been negli- 
gent in being on wrong side of street. 
75 P.S. §§ 573, 591.—Lehner v. Schell- 
hase, 19 A.2d 91. 

Pa. Truck driver was bound to ex- 
ercise reasonable caution to avoid acci- 


dent in proceeding across through 
highway, though driver of truck ap- 
proaching intersection on through 
highway was negligent.—National 
Chair Co. v. Barrall, 21 A.2d 36, 342 
Pas 1389: 


Pa.Super. An automobile driver ap- 
proaching street intersection had right 
to consider probability that automobiles 
eoming from his right on intersecting 


but such right was merely as‘ 


ligent act of driver of another automo 
bile in backing into street. from other’ 
side of such intergecting street. 75 P. 
§ 521.—Gaskill v. Melella, 18 A.2d 45 
Pa.Super. Although plaintiff in ap- 
proaching intersection was on defend- — 
ant’s right and had technical right of — 
way, he was not warranted in driving: — 
his automobile into inevitable collision, 
but if his automobile reached intersee- _ 
tion first he could reasonably assume 
that one coming from his left would 
recognize his superior right to interse 
tion, especially where driver on int 
secting street was confronted with st 
sign.—Steingart v. Kaney, 19 A.2d 4! 
144 PaSuper. 534. } 
Pa.Super. Every person driving 
automobile on a public highway, ev: 
though he may have the right of way, 
must use reasonable care through t tas 
exercise of his senses to prevent his 
own injury and if he fails to do so, 
the consequences fall upon him, | 
though the negligent act of another — 
eaused his’ injuries.—Hess v. Mumma, 
19 A.2d 524, 144 Pa.Super. 313. 
Pa.Super, A pedestrian and her hus- 
band who after alighting from ‘street 
ear at night at intersection stepped — 
from concrete safety island into cart-— 
way of wet one way street were not 
obliged to anticipate that any ap- — 
proaching automobile would be oper- 
ated carelessly, recklessly and in 
regard of all traffic regulations.— 
v. Walker, 21 A.2d 488, bee 
Pa.Com.Pl. The driver of an auto- 
mobile having the right of way on 
through highway, as he approaches 
traffic intersection, may take into ¢ 
sideration, as a factor upon which, 
with others, to base his conduct, the © 
duty of other drivers to obey the law — 
and the probability that they will do. 
so.—Arrigo v. Luff, 57 Montg. 266. 


Tenn. Although ordinarily a signal 
warning vehicles in rear is necessa 
when vehicle in front is stopped, never. 
theless there is imposed upon operators © 
of rear vehicles the corresponding duty 
of having their vehicles under such 
control as to be able to stop in time to 
prevent running into automobile ahead _ 
in case such vehicle comes to a sudde 
stop in case of an ‘emergency or in 
obedience to traffic signals.—Russell vy. | 
Furniture Renewal, 151 S.W.2d 1066, — 
177 Tenn. f BA Wetec," 

Tex.Civ.App. If a pedestrian look sv rile 
in all directions from which he should — 
anticipate an approaching danger and 
sees none which a reasonably prudent 
person would fear, he may proceed 
to cross public thoroughfare — ever 
though he has seen a vehicle which he — 
had reason to believe was traveling at 
lawful rate of speed and would not 
molest him.—Norris Bros. vy. Mattinson, — 
145 S.W.2d 204. : iit 

One having the right of way at a 
given point may not rely solely upon — 
that fact to the exclusion of all other 
duties enjoined upon him to exercise 
ordinary care for his own safety.—Nor- 
ris Bros. v. Mattinson, 145 S.W.2d 204. — 

Pedestrian who had right of way as 
against motorist approaching from pe- 
destrian’s Jeft could assume that mo- 
torist would slow down or pass behind 
pedestrian——Norris Bros. v. Mattinson 
145 S.W.2d 204. a 

The fact that one has a right of way 
does not relieve him of further re- 
sponsibility to continue to exercise or- 
dinary care to keep a lookout for dan- 
ger.—Norris Bros. v. Mattinson, 145'S. 
W.2d 204, : 

Yex.Civ.App. In absence of notice to 
contrary, 8-year old boy on bicycle who 
turned from private driveway into his 
right side of street, had a right to be 
where he was in the street, was not re- 
quired to anticipate that an automobile 
might be approaching on wrong side 
of street, and could assume that mo- 
torist approaching on wrong side of 
street would use ordinary care for safe- 
ty of others having equal rights to use 
street.—Jennison y. Darnielle, 146 8 
W.2d 788, error granted, 
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Tex.Civ.App. Where a motorist. on 
approaching a street intersection finds 
no automobiles approaching from his 
right within such distance as reason- 
ably to indicate danger of collision, he 
may proceed.—Pure Oil Co. v. Crabb, 
151 S.W.2d 962, error refused. 

Va. The statute regarding the du- 
ties of driver of vehicle entering public 
highway from private road does. not 
grant an exclusive privilege to drivers 
on public highway, regardless of their 
duty to obey traffic laws and to exer- 
eise reasonable care to protect the 
rights of others. Code 1936, § 2154 
(124).—Temple v. Ellington, 12 S8.H.2d 
826 


Va. One entering an intersection may 
presume that automobiles on intersect- 
ing street are being operated lawfully, 
and duty to maintain a proper lookout 
does not extend beyond a reasonable 
distance in each direction; however, one 
may not wantonly project himself into 
a dangerous situation, no matter how 
serious the derelictions of other party. 
-——Penoso yv. D. Pender Grocery Co., 13 
$.B.2d 310. 

Wash, One driving an automobile 
along a public highway who sees an 
automobile approaching on the wrong 
side of the highway has a right to as- 
sume that the driver of that automo- 
bile will observe the law of the road 
aud seasonably turn over to the right, 
and he may proceed on that assump- 
tion until he sees, or in the exercise of 
ordinary care ought to see, that his as- 
sumption is unwarranted.—American 
Products Co. v. Villwock, 109 P.2d 570. 


- 132 A.L.R. 1010 


Wash. A motorist, seeing approach- 
ing automobile on wrong side of high- 
way several hundred feet away, was 
justified in assuming that approaching 
automobile would seasonably return 
to proper side of highway.—Tutewiler 
v. Shannon, 111 P.2d 215. 

Wash. Where favored driver  be- 

comes aware, or in exercise of reason- 
able care should have become aware, 
that disfavored driver is not going to 
yield right of way, favored driver must 
exercise reasonable care to avoid a col- 
lision.—McLean v. Continental Baking 
Co., 114 P.2d 159. 
Wash. Travelers on highways are 
justified in assuming that other travel- 
ers will observe rules of the road and 
may act upon that assumption without 
being guilty of contributory negli- 
gence.—Hadley v. Simpson, 115 P.2d 
675. 

Wyo. The fact that motorist was 
negligent in failing to see a truck ap- 
proaching from his right as motorist 
drove automobile onto highway from 
side road, did not preclude a finding 
that truck driver also was negligent in 
failing to operate truck at a reason- 
uble speed with due regard for other 
traffic and the use and condition of the 
road, as required by statute. Rev.St. 
Dveah 72-203.—Pierce v. Bean, 115 P. 
2d 660. 
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C.C.A.Okl. A motorist is bound to 
heed apparent danger and to conduct 
himself in accordance with rules of 
prudence, but is charged only with 
responsibility for ordinary impulses 
which emergencies stimulate.—Okla- 
homa Natural Gas Co. vy. McKee, 121 
¥.2d 588. 

Where truck driver became conscious 
of peril arising when oncoming auto- 
mobile traveling at high speed swerved 
to truck’s side of highway, it became 
truck driver’s duty to act as a rea- 
sonably prudent person would have 
acted under similar circumstances.— 
Oklahoma Natural Gas Co. v. McKee, 
121 F.2d 583. 

Colo. A motorist’s acts contrary to 
statute do not bar recovery for death 
as constituting contributory negligence 
if such acts were necessary in an emer- 
gency in an attempt to avoid an acci- 
dent.—Dillon v. Sterling Rendering 
Works, 106 P.2d 358. 

La.App. An automobile driver, enter- 
ing street intersection at speed of 20 
to 25 miles per hour when traffie light 
facing him was green, was not negli- 
\gent in failing to stop in time to avoid 
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striking another automobile, which en-. 


tered intersection from right at higher 
speed while light facing him was red, 
where there remained only two or three 
seconds within which first automobile 
could have been stopped after second 
automobile emerged from obscurity cre- 
ated by small building between two 
roadways of intersecting street.—Lopez 
v. Bertel, 198 So. 185 

La.App. A motorist, who was driv- 
ing in the proper traffic, lane on his 
own Side of the street when an ap- 
proaching automobile suddenly swerved 
in front of him, was confronted by 
an “emergency” and could not be 
charged with negligence because he 
thereupon turned his automobile to 
the right and did not continue on a 
straight course, though he committed 
an error of judgment and would have 
avoided collision if he had so con- 
pa Sette v. Dickson, 3 So.2d 
Mich. Where motorcyclist was con- 
fronted with a sudden emergency cre- 


re. 


confronted with emergency, cannot be 


invoked by driver whose own negli- 
gence caused emergency.—Stacey  yv. 
Patzloff, 295 N.W. 287. (“7 

S.D. An automobile driver, realiz- 
ing excessive speed of approaching au- 
tomobile over 300 feet away just after 
front wheels of her automobile crossed 
center line of highway pavement as she 
started diagonal left turn across high- 
way, but doing nothing except to in- 
erease her speed slightly, was guilty 
of “contributory negligence”, barring 
recovery for injuries sustained by her 
in resulting collision with other auto- 
mobile, as matter of law,’even if she 
acted in emergency from moment of 
discovering its speed, as emergency 
was created by her antecedent negli- 
gence. SDC 44.0309.—Iverson v. 
Knorr, 298 N.W. 28. i 
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Colo. A pedestrian, violating auto- 
mobile driver’s right of way under city 
ordinance by attempting to cross street 
ahead of automobile at point outside 


ated by automobile making left turn,” crosswalk or deliberately stepping from 


his acts subsequent to his discovery 
of the danger should not be judged 
by ordinary standards of due care in 
determining contributory negligence.— 
Saunders v. Berger, 297 N.W. 240, 297 
Mich. 199. 

Mich. In action against owner and 
operator of automobile by motorcyclist 
for personal injuries sustained in col- 
lision when operator of automobile 
made a “U turn” in middle of city 
block, acts of motorcyclist in such a 
sudden emergency would not be judged 
by ordinary standards of due care.— 
Suarez v. Katon, 299 N.W. 798, 299 
Mich. 38. : 

In action against owner and operator 
of automobile by motorcyclist for per- 
sonal injuries sustained in collision 
when operator of automobile made a 
“U turn” in middle of city block, some 
allowance was required to be made for 
the time required for the mental and 
physical operations by motorcyclist to 
meet the emergency.—Suarez v. Katon, 
299 N.W. 798, 299 Mich, 38. 

Or. An automobile driver, who by 
negligence of another, and not by his 
own negligence is suddenly confronted 
with an emergency and is compelled to 
act instantly to avoid injury or dam- 
age, is not guilty of negligence if he 
makes such a choice of action as might 
be made by a person of ordinary pru- 
dence under like circumstances even 
though his decision proves not to have 
been the wisest possible-——Kiddle vy. 
Schnitzer, 114 P.2d 109. 

Where .an emergency has arisen 
through motorist’s own negligence, he 


‘cannot rely upon it to excuse his con- 


sequent action.—Kiddle v. Schnitzer, 
114 P.2d 109. 
Pa.Super. Negligence cannot be im- 


puted because of failure to perform 
duty arising so suddenly and unex- 
pectedly that there was no opportunity 
to apprehend situation and act aecord- 
ing to exigency, as by turning auto- 
mobile to left in order to escape injury 
by collision with another automobile 
backing into street intersection.—Gas- 
kill v. Melella, 18 A.2d 455. 


Pa.Com.Pl. If the plaintiff's car was 
in the position where the defendant’s 
truck ran into it without any fault on 
the part of the plaintiff or his daughter, 
then the plaintiff, by placing his hand 
on the wheel in a sudden emergency, 
could not be held to be contributorily 
negligent.—Hekenrode v. Produce Truck- 
ing Co., 49 Dauph. 271. 

8.D. An automobile driver, failing to 
see another automobile approaching 
highway intersection from his right 
when at point, from which his view 
was unobstructed, fifty feet from inter- 
section, was contributorily negligent as 
matter of law, and hence not entitled 
to recover for damages sustained in ecol- 
lision with such other automobile at 
intersection, though he was confronted 
with emergency as result of having first 
observed other automobile as he en- 
tered intersection.—Stacey v. Patzloff, 
295 N.W. 287. 

The rule that automobile driver is not 
negligent, if he acts reasonably when 


safe place behind streetcar into path 
of automobile, without giving reason- 
able heed to possible consequences of 
such act, was guilty of contributory 
negligence precluding recovery for in- 
juries sustained when struck by such 
ea temp eatn eae ett v. Jones, 114 P.2d 
1 5 

A pedestrian looking to her right 
from behind street car before starting 
to cross street, but seeing nothing, 
though she had clear range of vision 
for over three blocks, within which 
automobile which struck her turned on- 
to street, looked without reasonable de- 
gree of care, so as to bar recovery of 
damages for injuries sustained by her. 
—Fabling v. Jones, 114 P.2d 1100. 

Fla. An automobile driver, colliding 
with approaching automobile on _ its 
proper side of road after passing 
parked truck on left at night, without 
having observed approaching automo- 
bile before turning to left, though it 
was an open, straight and unobstructed 
highway where he could have seen it 
when several hundred feet away, was 
guilty of contributory negligence, bar- 
ring recovery of damages from truck 
owner for resulting injuries, as matter 
of law.—G. Ferlita & Sons v. Beck, 197 
So. 340, 143 Fla. 509. 

Iowa. Where motorist making left 
turn at stop light intersection allegedly 
failed to give left turn signal continu- 
ously for last 100 feet before he turned 
and oncoming motorist did not observe 
motorist until automobile started to 
make turn, failure of motorist to give 
required signal during entire 100 feet 
last. traveled before turn did not pre; 
clude motorist from recovering for in- 
juries, since failure to signal had no 
ca\isal relation to and did not con- 
tribute to accident which would haye 
occurred even though signal had been 
given. Code 1939, §§ 5025.04, 5026.02. 
—Banghart v. Meredith, 294 N.W. 918. 

Ia.App. Where evidence, viewed ljb- 
erally in favor of truck driver suing 
for personal injuries, established that 
both he and driver of truck with which 
he collided carelessly and negligently 
approached and entered intersection 
without knowledge of other’s presence 
until too late for either to prevent 
collision, plaintiff driver could not re- 
cover, since the concurring negligence 
of both proximately caused the ecolli- 
sion. Act No. 286 of 1938, § 3, rule 
11(a).—Hatch v. Bayou Rapides Lum- 
ber Co., 200 So. 41. 

La.App. The fact that an automo- 
bile was going at greater speed than 
allowed by law at time of collision 
will not bar recovery for injuries 
suffered in the collision if excessive 
speed was not a proximate cause of 
the accident. Act No. 286 of 1938, § 
3, rule 4.—Grasser v. Cunningham, 200 
«So. 658. 5 

A motorist’s negligence in failing 
to have lights on as required by law 
is not in itself sufficient to preclude 
recovery for injuries suffered in acci- 
dent, unless such failure is one of the 
proximate causes of the accident.— 
Grasser v, Cunningham, 200 So. 658. 

IaApp. A pedestrian who, being 
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? - approaching automobiles, one of which 


not applicable, 
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empted to 

le of block and who failed to see 
was operated by defendant, was guilty 
of negligence precluding recovery for 
injuries received when pedestrian was 
struck by  defendant’s automobile 
where last clear chance doctrine was 
C. and defendant was 
driving at reasonable speed and keep- 
ing proper lookout.—Thompson v. Dy- 


N.H. Where motorist after passing 
truck continued to drive in middle lane 
of three-lane highway and _ stopped 
near edge of left lane _notwithstand- 
ing that he could have driven in right 
hand lane, as result of which oncoming 
automobile which was lighted with 
regular and fog. lights collided with 
motorist’s automobile, motorist’s failure 
to turn to right of center of traveled 
part of road so that each could pass 
the other without interference was not 


justifiable and contributed to cause ac-. 


‘cident and precluded motorist’s recov- 
ery from oncoming motorist for in- 
juries. Pub.Laws 1926, c. 90, § 1; ¢ 
10, § 16.—Wells v. O'Keefe, 18 A.2d 
_N.Y.Sup. In action against owner of 
truck which collided with trolley car, 
based on owner’s derivative liability for 
negligence of truck driver, who was a 
co-employee of plaintiffs who were rid- 
ing in the truck and were engaged in 
their employer’s business, defenses of 
assumption of risk, fellow-servant rule, 
and joint enterprise were available to 
truck owner. Vehicle and Traffic Law, 
§ 59.—Schwartz y. Forty-Second St., M. 
& St. N. A. Ry. Co., 22 N.Y.S.2d 752, 
175 Mise. 49. 

Ohio App. Even if there was sub- 
stantial evidence that defendant ap- 
proaching intersection from plaintift’s 
right was negligent and that his negli- 
gence had a direct causal relation to 
automobile collision, plaintiff was guil- 
ty of “contributory negligence’ as a 
matter of law precluding recovery for 
damages growing out of collision, 
where plaintiff proceeded into intersec- 
tion and into path of defendant’s auto- 
mobile knowing that defendant was ap- 
proaching on his right less than 200 
feet away and did not stop, reduce his 
speed, or do anything to avoid colli- 
sion.—Williams v. Judd, 34 N.E.2d 799. 

Ohio App. A truck driver who vio- 
lated the statute providing that a vehi- 
cle joining the flow of traffic on a road 
or highway from a standing position, 
an alley, a building or private property 
shall yield the right of way to all oth- 
er vehicles, by backing truck from pri- 
vate driveway out into highway in 
front of an approaching automobile, 
was guilty of such contributory negli- 
gence as would bar recovery of dam- 
ages from the driver of the automobile. 
Gen.Code, § 6310-29.—Bohn v. Deyo, 35 
N.E.2d 451, 66 Ohio App. 500. 


Or. Though the failure to display 
lights required by statute for vehicles 
ae negligence, it does not bar recovery, 

nless it was the proximate cause of 


a resulting accident. Code Supp.1935, § 


55-2601(d).—Ellenberger v. Fremont 
Land Co., 107 P.2d 837. 

Pa.Super. A motorist proceeding 
around highway curve and into fog 


bank at a speed greater than permitted 
him to bring his automobile to a stop 
within the assured clear distance ahead 
was guilty of contributory negligence 
which barred his recovery of damages 
suffered in collision with automobile 
which had been stopped on highway. 


Tb P.S. 501(a).—Latuerman v. Strick- 
ler, 14 A.2d 608, 141 Pa.Super. 240. 
Pa.Super. Every person driving an 


automobile on a public highway, even 
though he may. have the right of way, 
must use reasonable care through the 
exercise of his senses to prevent his 
own injury and if he fails to do so, 
the consequences fall upon him, al- 
though the negligent act of another 
caused his injuries.—Hess v. Mumma, 
19 A.2d 524, 144 Pa.Super. 313. - 
Motorist who approached intersection 
with which he was familiar at such 
speed that he could not by applying 
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“prakes avoid collision with truck ap- - 


proaching from motorist’s left, which 


motorist allegedly could not. see until 


after the truck made turn 50 feet from 
intersection and motorist was within 
25 feet of the intersection, was guilty 
of “contributory negligence” as a mat- 
ter of law, barring recovery for_in- 
juries sustained in the collision.—Hess 
1G ume ee 19 A.2d 524, 144 Pa.Super. 

Pa.Super. In motorist’s action for 
damages ,and personal injuries sus- 
tained in collision with truck, motorist 
could not recover if he was guilty of 
the slightest. negligence contributing 
to the accident, even though truck 
driver was also negligent, and verdict 
should be governed by preponderance 
of the evidence.—Hess y. Stiner, 19 A. 
2d 560, 144 Pa.Super. 249. 

In motorist’s action for damages and 
personal injuries sustained in collision 
with truck, motorist could not recover 
if the jury found or evidence was such 
as to require a finding, that motorist 
was negligent or that truck driver was 
not negligent or that both motorist and 
truck driver were negligent.—Hess vy. 
Stiner, 19 A.2d 560, 144 Pa.Super. 249. 

S.C. Even if driver of truck, body 
of which was ten feet high on a level, 
was negligent in failing to observe 
roundness of street and that if truck 
was driven near curb, the truck would 
leun over sidewalk, and probably come 
in contact with combination marquee 
and sign, erection of the combination 
marquee and sign, 9 feet 8 inches above 
sidewalk in violation of ordinance re- 
quiring signs to be erected 10 feet 
above sidewalk, was “negligence per 
se’, which contributed as a proximate 
cause to damage to marquee which was 
struck by truck, and precluded re- 
covery.—Shields vy. Chevrolet Truck, 12 
S.E:2d' 19, 195 S.C. 437: 

S.D. Where husband and wife did 
not exercise joint control over opera- 
tion of automobile driven by husband, 
husband’s negligeace would not defeat 
recovery by wife from owner of truck 
with which automobile collided, but her 
own negligence would defeat recovery, 
and she was not absolved from exer- 
cising such care for her own safety as 
an ordinarily prudent or reasonable 
person would exercise under like cir- 
cumstances.—Lapp v. J. Lauesen & Co., 
293 NW. 536. 


Tenn.App. Under ordinary circum- 
stances a driver attempting to pass an- 
other automobile moving in the same 
direction by turning to the right in- 
stead of to the left would be guilty of 
negligence per se and would be barred 
from a recovery of damages proxi- 
mately caused by such act. Code 1932, 
§ 2672.—Chattanooga Ice Delivery Co. 
Me George F. Burnett Co., 147 S.W.2d 


Tex.Civy.App. In action for death of 
motorist who while traveling at exces- 
sive speed suddenly turned onto his left 
side of highway and collided with 
truck, negligence of truck driver, if 
any, in turning truck onto his left side 
of highway just before the collision, 
was immaterial, since the motorist was 
guilty of contributory negligence as a 
matter of law.—Texas Pacific Coal & 
Oil Co. v. Wells, 151 S.W.2d 927, error 
granted. 

See Schram y. Kearns [1941] 3 Dom. 
L.R. 470. 
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Cal.App. The rider of a motorcycle 
was under same duty to observe road 
in front of him, and to look for danger 
as was driver of a truck which struck 
motorcycle at intersection.—Backus v. 
Sessions, 104 P.2d 719. 


Mich. A violation by motorcyclist 
of statute providing that no bicycle or 
motorcycle shall be used to carry more 
persons at one time than the number 
for which it is designed and equipped, 
was negligence per se, but to pre- 
clude recovery by the motorcyclist for 
injuries sustained when he collided 
with an automobile, such negligence 
was required to be a contributing cause 
of the accident. Comp.Laws Supp. 
1940, § 4726-2(b).—Suarez v. Katon, 
299 N.W. 798, 299 Mich. 38. 
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Pa. Ordinary traffic regulations - 
were inapplicable as a standard of care © 
for judging conduct of policemen who _ 
were hastening to a fire on a motor- — 
eycle which collided with automobile at. 
intersection, in determining whether | 
policemen were contributorily negli- 
gent in exceeding speed limit, failing 
to drive on right side of street, passing 
a standing street car on the left and — 
proceeding through a red traffic signal. 
5 PS. §§ .501(f), 2573(b), 574, 68d ae 
Long v. Schumacher, 20 A.2d 765, 342 
Pa. 356. 7 he 
Police motorcycles answering fire — 
calls are within provisions of Vel 4C1 6) ome 
Code exempting from ordinary traffic 
rules fire department or “fire patrol 
vehicles’? when traveling in response to 
a fire alarm, since. Legislature by quot- ie 
ed words intended to include police 
vehicles answering fire calls as well as a 
those of private companies maintained — 
for protective and salvage work and | 
recognized as performing a public ob- 5. 
ligation.”-46 P:S: /§ 6525 975) B-Sw ssn 
501(f), 573(b), 574, 635—Long vy. — 
Schumacher, 20 A.2d 765, 342 Pa. 356. | 
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Ala. A bicyclist entering highway 
from side road had continuing duty 
to use due care to look down the roa 
for approaching automobiles and on-- 
coming truck driver could assume that 
bicyclist had done so and knew of the | 
approach of the truck until the con- ~ 
trary was manifest to him.—Francis v. 
Imperial Sanitary Laundry & Dry 
Cleaning Co., 2 So.2d 388. 0 
Idaho. Bicyclist was entitled to use 
of highway in conformity with rules of ~~ 
road as prescribed for all vehicles and _ 
was not required to use only the 
shoulder of the highway, and whether — 
traveling on bicycle at night within 14 ~ 
inches of right-hand edge of surfaced | 
portion of highway was contributory — 
negligence so as to bar recovery against 
motorist whose automobile struck bi- — 
cycle from rear was for jury.—Maier v. 
Hane County Motor Co., 105 P.2d | 


Iowa. In action for injuries sus- ~ 
tained by bicyclist when struck by au- 
tomobile making left turn at intersec- — 
tion, motorist and bicyclist, in exer- — 
cising their judgment as to whether 
they were within their rights fixed by 
statutory provisions governing their 
conduct, were entitled to have their 
actions measured by what jury might 
find an ordinary, cautious, and prudent — 
person would do or would be justified 
in doing under similar circumstances.— _ 
Grisell vy. Johnson, 294 N.W. 618. 

Iowa. Where minor bicyclist emerg- — 
ed from. alley without stopping and ~ 
rode against or up to side of automo- 
bile and motorist’s view was obstruct- 
ed so that he could not see bicycle un- 
til it was within several feet of auto- 
mobile, proximate cause of accident 
was bicyclist’s failure to stop and not 
motorist’s: neghHgent speed, if any. 
Code 1939, 5000.01, subds. 45, 61; 
§§ 5017.07, 5026.05, 5029.13—Mowrey 
vy. Schulz, 296 N.W. 822. 

Neb. Bicycles and motor vehicles on 
public highways are equally subject to 
1a of road.—Bixby v. Ayers, 298 N.W. 


Bicyclists traveling on highway are 
controlled by rules of road as recog- 
nized at common law, have same right 
as automobile drivers to use_ streets 
and roads, and are chargeable only 
with such ordinary eare for their own 
safety as prudent persons of like age 
and experience would exercise.—Bixby 
v. Ayers, 298 N.W. 5338. 

N.C. Under motor vehicle statutes, a 
bicycle is deemed a ‘‘vehicle’’, and rider 
of bicycle upon highway is subject 
to applicable provisions of statutes re- 
lating to motor vehicles. Pub.Laws 
1939, ¢«. 275.—Van Dyke v. Atlantic 
Greyhound Corporation, 10 S.H.2d 727. 
218 N.C. 283. 
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C.C.A.Pa. A motorist, who stopped 
automobile with left wheels extend- 
ing one foot onto concrete, and who 
looked back and saw another automo- 
bile approaching on same side of high- 
way at distance of 400 or 500 feet, and 
who backed out of left side of auto- 


f 
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mobile and stepped onto concrete with- 
out again looking back or paying any 
further attention to the other automo- 
bile, was as a matter of law guilty 
of contributory negligence which bar- 


red his recovery for injuries sustained 


when he was struck by the other auto- 
mobile-—Valanda v. Baum & Reiss- 
man, 113 F.2d 188, reversing 31 F. 
‘Supp. 71. 

Under Pennsylvania law, one who 
backs out of parked automobile into 
busy street, and is immediately struck 
by passing automobile which he could 
have seen had he looked, is guilty of 
negligence.—Valanda v. Baum & Reiss- 
man, 113 F.2d 188, reversing 31 F. 
Supp. 71. 

Under Pennsylvania law, duty to look 
rests at all times upon persons using 
city streets and upon persons entering 
on paved state highway over which au- 
tomobiles are operated at high speeds 
oh pe ate by law.—Valanda v. Baum & 

eissman, 113 F.2d 188, reversing 31 


F.Supp. 71. 

- D.0.Del. Where plaintiff directed 
driver of defendant’s truck to back 
' truck toward concrete mixer, driver 


looked back along left-hand side of 
truck and relied on (eae to guide 
him on right side, and plaintiff stepped 
into path of truck to remove a stone 
and upon rising was struck on the 
back of the head, driver was doing all 
that a reasonably prudent person could 
‘do under the circumstances, and plain- 
tiff was guilty of negligence which 
was the “proximate cause’ of his in- 
juries, and hence plaintiff could not 
recover therefor from defendant.— 
Giudice vy. Delaware Sand & 
Co., 38 F.Supp. 90. 

Conn. The statute penalizing pedes- 
trians for using highway negligently 
or recklessly establishes no other stand- 


ards as regards negligence than those 
_ of the common 
~ 6191.—Atkings v. Varrone, 14 A.2d 781, 


law. Gen.St.1930, § 
127 Conn, 156. 

Iowa. Pedestrian had right to be up- 
on street but in exercising that right 
his duty was to exercise reasonable 


; _ care,—McMurry v. Guth, 295 N.W. 133. 


‘La, The general rule that all users 
of highway have equal rights thereon 
applies as between automobiles and 
-pedestrians.—Law v. Osterland, 3 So.2d 


680, 198 La. 421, affirming 3 So.2d 674. 


N.H. A pedestrian must exercise due 
-eare to protect himself and not to im- 
pede traffic unreasonably, but degree 
of care varies with the circumstances.— 
Murphy v. Granz, 17 A.2d 449. 

Ohio The rights of pedestrians and 


_,motorists are equal on the highway, 


recognition being given to the differ- 
ence in mode of locomotion.—Wolfe v. 
Peay 28 N.W.2d 629, 137 Ohio St. 
284. 
Ohio App. A city, placing loading 
- berths for buses in center of street, 
_impliedly authorized bus _ passengers 
or prospective passengers to use rea- 
sonable means to go to and from buses, 
notwithstanding any contrary  mu- 
nicipal regulation.—Bonbright vy. Biller, 
36 N.H.2d 173, 67 Ohio App. 421 
PaSom.Pl. It is negligent to project 
any part of one’s body in front of 
moving car, as it is to put one’s entire 
body in such danger, Plaintiff’s own 
Jack of care was proximate cause of 
accident. Plaintiff could have stepped 
behind his truck a few feet and gained 
a clear vision of several hundred feet 
both ways. Futile for adult person to 
look from a position where he had not 
a clear vision, if the next moment he 
steps in front of an oncoming car.— 
Rowe y. Coopey, 34 lLuz.L.Reg.Rep. 
57, affirmed 14 A.2d 76, 339 Pa. 105, 
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N.H. Where pedestrian walked on 
right-hand side of pavement on rainy 
night with knowledge that automobiles 
passed each other on pavement at con- 
siderable speeds, and following motor- 
‘ist immediately after passing on-com- 
ing automobile, lights of which blinded 
him, saw pedestrian but could not avoid 
striking him, and evidence warranted 
inference that pedestrian did not look 
back, or looked but not carefully, or 
Jooked but failed to act carefully after 


Gravel - 


MOTOR VEHICLES 
looking, pedestrian was contributorily 
and causally negligent, and his admin- 
istratrix ,could not recover for his 
death.—Murphy vy. Granz, 17 A.2d 449. 

N.H. Generally, it is safer for one 
who walks along a highway to keep to 
the left side where he can see the ap- 
proach of automobiles coming in the 
opposite direction and usually avoid 
them easily by taking a step to the 
left, since pedestrian may assume that 
automobiles going in his direction will 
keep to their own right side of pave- 
ment and not come over on his side 
without warning, and he is not charge- 
able with negligence as a matter of law 
if he does not look back and is run 
down from the rear.—Murphy vy. Granz, 
17 A.2d 449. 

The presumption of safety applies to 
one walking on either shoulder or even 
upon right side of pavement when visi- 
bility is good and motorists may be 
fairly thought to be able to see pedes- 
trian who keeps a straight course, but 
in the latter circumstance, the pedestri- 
an must use more care.—Murphy v. 
Granz, 17 A.2d 449. 

A pedestrian walking on _  right- 
hand traffic lane at night must use 
greater precautions than are ordinarily 
necessary, since risk is greater, but if 
on-coming traffic is lacking and follow- 
ing motorists have good visibility and 
room to pass, pedestrian, if he walks 
straight, may rely reasonably on care 
of motorist, and pedestrian’s duty to 
look back is a question of fact.—Mur- 
phy v. Granz, 17 A.2d 449. 

A pedestrian walking on right side 
of pavement on rainy night when traf- 
fic was heavy was bound to exercise 
high degree of care to avoid being 
struck by following automobile, and 
could not rely on motorist’s care to 
save him from. disaster.—Murphy v. 
Granz, 17 A.2d 449. 

Where pedestrian walked on right- 
hand side of pavement on rainy night 
with knowledge that automobiles 
passed each other on pavement at con- 
siderable speeds, and following motor- 
ist immediately after passing on-coming 
automobile, lights of which blinded him, 
saw pedestrian but could not avoid 
striking him, and evidence warranted 
inference that pedestrian did not look 
back, or looked but not carefully, or 
looked but failed to act carefully after 
looking, pedestrian was contributorily 
and causally negligent, and his admin- 
istratrix could not recover for his 
death.—Murphy. v. Granz, 17 A.2d 449. 

Ohio App. Where motorist left his 
automobile near curb and walked along 
highway for purpose wf determining 
nature of impediment in thoroughfare 
which occasioned placing of flares and 
for purpose of learning whether it 
would be safe to. move onto and 
through the danger signals, he was a 


“pedestrian” within statute defining 
where a pedestrian shall not walk. 
Gen.Code, § 6310-34.—Sprung v. EH. 


Xe 
Dupont De Nemours & Co., 34 N.H.2d 
41, appeal dismissed 23 N.E.2da 947, 
136 Ohio St. 94. 

The obligation of pedestrian, inde- 
pendent of statute defining where pe- 
destrian shall not walk, when he was 
in highway and before he was struck 
by defendant’s truck was covered by 
his duty to exercise ordinary care un- 
der the circumstaaces which. was 
high degree of care. Gen.Code, 
6310-34, 6310-36.—Sprung v. EH, I. 
pont De Nemours & Co., 


a 
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41, appeal dismissed 23 N.H.2d° 947, 
136 Ohio St. 94 
Pa.Com.Pl. Where plaintiff is walk- 


ing at night on extreme right-hand 
side of road, and defendant’s car is 
proceeding in the same direction and 
strikes her, the plaintiff is not guilty 
of contributory negligence even though 
she may have noticed the lights of de- 
fendant’s car. She was walking where 
she had a right to be, and was justi- 
fied in assuming that defendant would 
pass without striking her.—Stein vy, 
Taylor, 56 Montg. 199. 

RI. In absence of statutory re- 
quirements to contrary, a person struck 
by an automobile is not guilty of con- 

‘tributory negligence as a matter of 
law merely because he walks in a pub- 
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lic highway, but, if from choice or 


necessity he uses highway, he must 
look out for his own safety by exercis- © 


ing care of an ordinary prudent per- 


son, commensurate with the hazard as- 
sumed.—Banewiez y. Sullivan, 20 A.2d 
273. 

Wash. A person walking along a 
public highway, pulling a small cart, 
was a “pedestrian” within meaning of 
the statute regulating conduct of pe- 
destrians on a public highway, and was 
not “operating a vehicle’, within mean- 
ing of statute regulating conduct of 
operators of motor vehicles. Rem.Rev. 
Stat. §§ 6360—1(ll, mmm), 6360—101. 
—Flaumer v. Samuels, 104 P.2d 484. 

A pedestrian, pulling cart along 
highway in violation of the statute re- 
quiring pedestrians to proceed on the 
extreme left-hand side of the roadway, 
which violation was a substantial factor 
in producing pedestrian’s injuries suf- 
fered when cart was struck by automo- 
bile, was as a matter of law guilty of 
contributory negligence which barred 
pedestrian’s recovery of damages from 
motorist. Rem.Rev.Stat. § 6360—101. 
—Flaumer vy. Sigeerees 104 P.2d 484. 


Mich. A pedestrian has as much 
right upon a_ street as an automobile. 
—Wallace v. Kramer, 296 N.W. 838, 296 
Mich. 680. ; 

Pa. A pedestrian crossing highway 
in country was as a matter of law guil- 
ty of contributory negligence which 
barred his recovery for injuries sus- 
tained when he was struck by truck, 
where pedestrian testified that he 
looked in both directions and the in- 
controvertible physical facts disclosed 
that, in view of unobstructed view for 
substantial distance in each direction 
pedestrian could have seen truck had 
he looked carefully as it was his duty 
to do.—Glaney v. Meadville Bread Co., 
17 A.2d 395, 340 Pa. 452. 
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Cal.App. Where there was evidence 
that at time pedestrian was struck by 
automobile it was dark, that there was 
but one 60 candle power light above 
center of intersection a short distance 
away, that pedestrian was dressed in 
gray suit and that pedestrian wore 
same suit on witness stand, instruc- 
tion that pedestrian crossing public 
highway was under duty to exercise 
reasonable care for his own safety, and 
such duty was greater when pedestrian 
should have known by virtue of dark- 
ness, color of clothes, or presence of 
light upon highway that it would be- 
come difficult for operator of motor 
vehicle to observe him, stated correct 
rules of law and was based, on facts 
in evidence.—Colburn y. Schilling, 107 
P.2d 279. 4 

Cal.App. In determining whether 
pedestrian killed by a bus at crossing 
was contributorily negligent, the jury 
could consider that at the time pedes- 
trian stepped from curb to cross street 
she was at a crosswalk.—Schulman vy. 
oe Angeles Ry. Corporation, 111 P.2d 


Or. Pedestrian stepping off curb in- 
to crosswalk and proceeding therein 
would not be relieved from duty to ex- 
ercise due care and no less a duty 
would devolve upon her if she were 
not using the crosswalk. O.C.L.A. §§ 
LLS-S0d( Sab) ( 

v. Sandy Market, 115 P.2d 184 

Pa. Where pedestrian when about 6 
feet from curb at intersection, saw au- 
tomobile turn into street 175 feet away 
but proceeded without continuing to 
observe automobile and did not look 
again until it was only between 40 and 
50 feet away, pedestrian was charge- 
able with “negligence” ag a matter of 
jaw, and could not recover for injuries 
suffered when struck by automobile.— 
peachere v. Kelly, 17 A.2d 390, 340 Pa. 


30. 

Pa.Com.Pl. A pedestrian’s right of 
way at an intersection crossing does 
not relieve him from the duty ns using 
due care and if he heedlessly dashes 
into approaching danger he may not 
recover for injuries received.—Todd y. 
Simpers, 29 Del. 503. 
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Cal.App. The statutory duty of pe- 


SS 
115-340(d).—De Witt 


ay call foi 
ire on part of pe- 
i would be applied to pe- 
estrian crossing at regular cross- 
alk. Vehicle Code, § 562, St.1935, p. 
SEED MAOM SENS v. Leonard, 105 P.2d 
A pedestrian may recover for injuries. 
caused by automobile notwithstanding 
he was crossing street between inter- 
sections.—Casalegno v, Leonard, 105 P. 

> 2d 125. 
In crossing between intersections, pe- 
destrian must exercise .greater care 
; than when using established crossing. 
z '. —Casalegno v. Leonard, 105 P.2d 125. 
Towa. The statute. providing that 
‘ every pedestrian crossing a roadway at 
any point other than within a marked 
} crosswalk shall “yield the right of 
rey way’’ to all vehicles upon the roadway 
Bry could not be interpreted as command- 
«as ing the yielding of the whole street. 


‘es Oss) 
nin igher degree of care- 
_ destrian than 


~ -.* Code 1989, § 5027.04.—McMurry  v. 
an Guth, 295 N.W. 133. 
ss Ky. Pedestrian’s crossing street in 


middle. of block in violation of city 
ordinance was ‘negligence per se’, but 
: such negligence would not bar her re- 
covery for injuries sustained when 
el struck by automobile unless it con- 
° tributed to the accident.—Murphy v. 

te Homans, 150 S.W.2d 14, 286 Ky. 191. 
Mich. A pedestrian had a right to 
eross a street in the center of the 
block notwithstanding that he knew 
it was a busy thoroughfare and that 
there was heavy traffic at the time— 
Wallace v. Kramer, 296 N.W.°838, 296 

oy _ Mich. 680, 

ey POSE he accident was caused by pe- 
‘ destrian colliding with left rear por- 
tion of truck while she was not in 
crosswalk, it would have been as much 
. a violation of statute giving motor ve- 
_. hieles right of way over pedestrians 
———s so. soproceeding as though pedestrian 
4 had walked in front of the truck. O. 
'  €,L.A. § 115-340(c).—De Witt v. Sandy 
‘ Market, 115 P.2d 184. : 
Pedestrian stepping off curb into 
ton crosswalk and proceeding therein 
‘ - would not be relieved from duty to ex- 
-ercise due care and no less a duty 
would devolve upon her if she were 


i, not using the crosswalk. O.C.L.A. §§ 
, 115-301(s) (t), 115-340(d).—De- Witt 
a v. Sandy Market, 115 P.2d 184. 


on Pa. A pedestrian traversing a street 
: not at an intersection or regular cross- 
ing is bound to exercise a higher de- 
gree of care than if he were crossing 
; an. intersection, since on-coming’ motor- 
if ist has no reason to expect him to be 
at such place.—Gajewski v. Lightner, 
Pom island. spo, jo415.Pa, .b14. 
; .. Pa.Com.P1. Where a pedestrian 
; erosses a much-traveled street between 
intersections, and stops and looks be- 
5 fore he leaves curb to enter on high- 
‘ r way where view is unobstructed for 
a considerable distance, but fails to look 
Naa again and is hit by automobile. Held, 
that plaintiff is guilty of contributory 
negligence, and a compulsory non-suit 
is properly granted in hig action.— 
Clark v. Simmons, 42 Lack.Jur. 58. 
ee ' Tex.Civ.App. The mere fact that pe- 
destrian keeps proper lookout for his 
own safety after negligently placing 
himself in hazardous situation by un- 
dertaking to cross street between inter- 
sections does not justify or excuse such 
prior negligent conduct.—Getzwiller v. 
Fergeson, 145 S.W.2d 913. 

Vt. The circumstances and dangers 
oY are always to be considered in deter- 
mining what is due care or the evidence 

jie thereof, such as the care exercised by 
a pedestrian crossing the street between 
intersections.—Izor v. Brigham, 17 A. 
24236. 
- Contributory negligence of a pedes- 
trian crossing the street between inter- 
sections is to be judged by the situa- 

i tion as it appeared or ought to have 

a appeared to him at the time.—Izor v. 

ey Brigham, 17 A.2d 236. 
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Cal.App. A pedestrian owes duty, as 

ordinarily prudent man, to look in di- 
rection fromm which danger is to be an- 

Sr ticipated from approach of automobile 
before placing himself in position of 


by starting across street, and 


her 
turned onto strect, looked without rea- 
sonable degree of care, so as to bar 
recovery of damages for injuries sus- 
tained by her.—Fabling v. Jones, 114 
P.2d 1100. 

La.App. A pedestrian who, being 
familiar with heavy traffic on highway, 
attempted to cross highway in middle 
of block and who failed to see ap- 
proaching automobiles, one of which 
was operated by defendant, was guilty 
of negligence precluding recovery for 
injuries received when pedestrian was 
struck by defendant’s automobile where 
last clear chance doctrine was not ap- 
plicable, and defendant was driving at 
reasonable speed and keeping proper 
NA gael ran v. Dyer, 1 So.2d 

Mass. There is no rule of law to the 
effect that under all circumstances, a 
pedestrian must look, before or while 
crossing a street, for approaching traf- 
fic—Tookmanian y. Fanning, 31 N.H.2d 
536, 308 Mass. 162. 

Ohio A failure to comply with stat- 
ute providing that pedestrians shall 
not step into or upon a public road or 
highway without looking in both di- 
rections to see what is approaching 
constitutes negligence per se. Gen. 
Code, § 6310-36.—Wolfe v. Baskin, 28 
N.H.2d 629, 1387 Ohio St. 284. 

Pa. A pedestrian crossing highway 
in country was as a matter of law guil- 
ty of contributory negligence which 
barred his recovery for injuries sus- 
tained when he was. struck by truck, 
where pedestrian testified that he 
looked in both directions and the in- 
controvertible. physical facts disclosed 
that, in view of unobstractéd view for 
substantial. distance in each direction, 
pedestrian could have seen truck had 
he looked carefully as it was his duty 
to do.—Glancy v. Meadville Bread Co., 
17 A.2d 395, 340 Pa. 452. 

Pa. A pedestrian crossing one-way 
street in middle of block had duty, 
when he left curb, to keep diligent 
lookout for approaching automobile 
and was “negligent” as a_ matter of 
law if he did not do so—Gajewski v. 
Lightner, 19 A.2d 355, 341 Pa. 514. 

Tex.Civ.App. Generally, question 
whether pedestrian crossing public 
thoroughfare and struck by automobile 
maintained ‘proper lookout’ is one of 
fact for jury to be determined by 
what an’ ordinarily prudent person 
would have done under similar circum- 
stances.—Norris Bros. v. Mattinson, 145 
S:W.2d 204. 

Vt. A pedestrian crossing the street 
between intersections must look at such 
time and place as will reasonably be of 
some benefit in protecting him and in- 
forming him of traffic conditions, but 
need not use constant. vigilance.—Izor 
v. Brigham, 17 A.2d 236. 

Va. A pedestrian stepping from 
sidewalk into street at intersection 
must ascertain if, traffic is approaching 
from left, and if way is clear pedes- 
trian can proceed to “comparative zone 
of safety,’ which is center of street, at 
which place pedestrian must look to 
right for approaching traflic, and pe- 
destrian’s attempt to assert his statu- 
tory right of. way. in face of traffic 
approaching dangerously close from 
the right would be “contributory neg- 


ligence’ which will bar recovery for 
injuries. Code 1936, § 2154(126) (b).— 
Thornton v. Downes, 14 S.H.2d 345, 
177 Va. 451. 
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Colo. A pedestrian, violating auto- 
mobile driver’s right of way under 
city ordinance by attempting to cross 
street ahead of automobile at point 
outside crosswalk or deliberately step- 
ping from safe place behind ‘street car 
into path of automobile, without giy- 


by such autom 
114 1 


A pedestrian at intersection, knowi 
‘that traffic was approaching from the ; 
one direction in which he could expect: — P 
it, and haying nothing to distract his — 
attention, was bound to maintain o 
servation of approaching automobile’ 
position.—Goldberg y. Kelly, 17 4 
390, 340 Pa. 430. ; Z| 
Pa. A pedestrian, crossing one 
street in middle of block, who 
approaching automobile, did not 
tempt to judge its speed, and con’ 
_to cross, and when about half acr 
the street again saw automobile about 
100 feet ‘\away approaching at “rapid 
speed and attempted to run remain- 
_ der of the way across street, was gu 
of contributory negligence and could 
not recover for injuries suffered when 
struck by automobile-—Gajewsk = 
Lightner, 19 A.2d 355, 341 Pa. 51 
Va. A pedestrian stepping 
sidewalk into street at interse 
must ascertain if traffic is approac! 
ing from left, and if way is cle: 
pedestrian can proceed to “compara- 
tive zone of safety,’? which is cente 
of street, at which place pedestria 
must look to right for approaching 
traffic, and pedestrian’s attempt to as- 
sert his statutory right of way © 
face of traffic approaching danger 
close from the right would be ‘ 
tributory negligence’ which will 
recovery for injuries. i 
2154(126) (b).—Thornton v.- 
14 °$.H.2d 345, pus Val, (45h 5 a0 
6 ar eeN 


garbage truck and was being lowere 
when the pedestrian was crossing q 
street diagonally behind the truck.— 
Dryfoos v. Scavenger Service Corpo 
tion, 115 F.2d 6387. ‘ Skea 
Cal.App. <A pedestrian, crossin 
levard outside the crosswalk area in 
the face of approaching traffic, who was 
unable to see beyond automobile which — 
stopped or slowed down for her 
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Ohio A. steadily burning red lig 
with or without the word “stop” there 
on, placed in the center of a_ street 
intersection by the police authorities, 
was a “signal or sign of police officers” 
within meaning of statute providing — 
that pedestrians and drivers of ve- ~ 
hicles should obey and abide by a 
“signal or sign of police officers.” Gen. — 
Code, § 6310-35.—Wolfe vy. Baskin, 28 ~—— 
N.H.2d 629, 137 Ohio St. 284. f 
_ In absence of city ordinance regulat- 
ing the conduct of pedestrians on 
streets, the existence of a traffic light 
and its character are proper elements 
to be considered in determining wheth- 
er a pedestrian, in crossing the street- 
at or near an intersection where the |. 
light is located, is guilty of negligence, — 
—Wolfe v. Baskin, 28 N.H.2d 629, 1387. 
Ohio St. 284. 
930 


§ 

W.Va. A pedestrian who turned his 
eyes away from truck approaching on 
country highway about 60 feet away, 
and who took no precaution for his 
own safety though he was standing on 


to give warning by 


§ 930 


berm so close to edge of pavement that 
he was struck by prolccune corner of 
body of truck as it passed, was guilty 
of negligence proximately contributing 
to his injuries, so as to preclude recoy- 
ery from owner and driver of truck for 
pears Bey vy. Clawson, 14 S.H.2d 
25 


W.Va. A volunteer traffic director 
who was merely standing in his chos- 
en place on highway, and attempting 


proaching motorists that defendant’s 
wrecker truck, which was being used 
to remove wrecked automobile from 
off highway, was obstructing the high- 
way, and who was killed by the skid- 
ding of a passing automobile, was not 


exempt from the law of contributéry 


negligence or of the assumption of risk, 
and those defenses could be interposed 
in death action—Cooper v. Teter, 15 
S.E.2d 152. 


933 
Pa. Where Rete rankd motorist tak- 
ing injured boy to hospital asked po- 
liceman directing traffic for directions 
to hospital and policeman stepped on 


running board and told motorist to “go 
ahead”, 


when policeman had _ several 
alternatives, and he fell from running 
board when defendant stopped automo- 
bile suddenly, and sustained injuries re- 
sulting in death, policeman was guilty 


of contributory negligence as a_ matter 


of law precluding recovery for his 
‘death.—vValente v. Lindner, 17 A.2d 371. 


340 Pa. 508. 


f § 934 
‘Conn. Where tow truck driver, while 
unfastening tow rope from towed auto- 
mobile, was pinned between rear of 
towed car and front of following auto- 


mobile which was struck by an auto- 


mobile which in turn was struck by 
another automobile, whether tow truck 
driver was contributorily negligent in 
attempting to untie tow rope from au- 


-tomobile as he did was dependent on 


whether driver exercised that care 
which a reasonably prudent man would 


have exercised under the circumstances, 


- 605, 127 Conn. 337. 


which. was a question of fact for the 
- jury and not for the court as a matter 


of law.—Nichols y. Williams, 16 A.2d 


La.App. Where it was alleged that 
service station employee who was 
pinned against wrecker when automo- 


pile collided with rear of truck which 


_ ist for injuries. 


employee was seeking to hoist from 
ditch was contributorily negligent be- 
cause of failure, to set out lighted flares 
as provided by statute, but it appeared 
that less than one minute intervened 
from time that employee got out of 
wrecker until moment of impact, and 
time required to take out flares, light 
them and place them on highway 
ranged from three to five minutes, em- 
ployee was not barred by contributory 
negligence from recovering from motor- 
Act No. 164 of 1936. 
—Bourgeois v. Longman, 199 So. 142. 
Or. Plaintiff was guilty of negligence 
in failing to have a taillight on truck 
trailer, but whether such failure was 


a contributing ‘“‘proximate cause” of ac- 


cident when plaintiff and truck trailer, 


' which had been parked partially on 


the highway at night while a tire was 
being changed, were struck by auto- 


mobile, was for the jury under the 
evidence, where there was a reflector 
four inches in‘ diameter on _ trailer, 


Code Supp.1985, § 55-2601(d).—Hllen- 


Beech vy. Fremont Land Co., 107 P.2d 
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Md. Mere fact of intoxication or so- 
briety of pedestrian struck by automo- 
bile at or near an intersection would 
not necessarily be evidence of negli- 
gence or exculpation from negligence. 
—Sugar v. Hafele, 17 A.2d 118. 

Pa. Intoxication of pedestrian, if es- 
tablished, would not prevent recovery 
by pedestrian for injuries sustained 
when he wag struck by defendant’s 
automobile, but would strengthen prob- 
ability that pedestrian did not use his 
faculties as a reasonably prudent per- 
son would use them under the circum- 
stances, and that pedestrian, therefore, 
was contributorily negligent.—Bright 


signals to ap-, 


* or notice, 


Or fo ue ee ee 


vim Me 
ee) 


sem oy i iii). base 


MOTOR VEHICLES 
Tagetaien eure 15 A.2d 676, 339 Pa. 
Pa.Super. That a pedestrian, who 
was deaf, attempted to cross a street 
at or near an intersection which did 
not completely cross the street, did not 
convict pedestrian of “contributory 
negligence” or limit pedestrian’s right 
to recover from defendant for injuries 
received when pedestrian was struck 
by defendant’s truck.—Adams y. Ar- 
mour & Co., 16 A.2d 142, 142 Pa.Super. 
280. 
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Cal. A 15-year-old high school girl 
suing school district and owner and 
driver of garbage truck and company 
under contract with city to collect 
garbage, for injuries sustained when 
she was struck by truck on school 
grounds was bound only to that duty 
of care. which a normal child of the 
same age would be expected to exer- 
cise in such a_ situation.—Taylor y. 
Oakland Scavenger Co., 110 P.2d 1044, 
prior opinion 103 P.2d 605. 

Cal. In determining _ contributory 
negligence of 15-year-old high school 
girl suing for injuries sustained when 
she was struck by truck while run- 
ning from gymnasium to athletic field 
on school grounds, question was wheth- 
er girl, as a 15-year-old girl in physical 
education class on grounds of ‘high 
school used mainly for school activities 
and not as thoroughfare for automo- 
biles, exercised proper caution in run- 
ning to athletic field without being on 
the alert for sudden appearance of 
motor. vehicle.—Taylor v. Oakland 
Scavenger Co., 110 P.2d 1044, prior 
opinion 103. P.2d 605. 


Cal.App. Where nine year old child, 
not wanting in capacity to use ordi- 
nary care for his own safety, attempt- 
ed to cross street 60 feet from intersec- 
tion at a place where under statute 
he was required to yield right of way 
to approaching automobile and to use 
due care, ‘but did neither, and ran in 
front of motorist’s automobile, sus- 
taining injuries from which he died, 
the child was guilty of ~ negligence 
contributing proximately to the acci- 
dent, and parents could not recover 
for his death. Vehicle Code, § 562(a), 
St.1935, p. 188:—Akoboff y.. Dusenbury, 
106 P.2d 388, 


Conn. The duty of nine year old boy 
walking on street covered with snow 
except. for narrow traveling way was 
to exercise such care as might reasen- 
ably be expected of children of similar 
age, judgment and experience, as af- 
fecting liability for boy’s death when 
struck by automobile—Sherman— y, 
William M. Ryan & Sons, 21 A.2d 378. 
128 Conn. 182. 


Ind. A minor pedestrian had legal 
right to walk on the left edge of 
highway, facing oncoming traffic, and 
approaching motorist was expected to 
drive on right-hand side of pavement, 
and even at common law, both _ pedes- 
trian and motorist were under duty of 
exercising ordinary care under the cir- 
cumstances.—Pfisterer v. Key, 33 N. 
B.2d 330. 


A minor pedestrian walking on left 
edge of highway was not negligent as 
a matter of law in Tanne, to step off 
highway on approach of automobile 
until he had some notice, warning or 
reasonable grounds to believe that mo- 
torist did not see him or did not in- 
tend to swerve to the left and pass 
him, but after having such knowledge 
must act as an ordinary 
prudent person of his age and ex- 
apitane) vould eet under such cir- 

mstances,—Pfisterer v. Ke 5 
B.2d 330. Ta 


La.App. Twelve year old boy who 
came in contact with automobile was 
guilty of negligence in attempting to 
proceed diagonally across street in vio- 
lation of city ordinance and in failing 
to see approaching automobile.—Fonte- 
not v. Freudenstein, 199 So. 677. 

La.App. Twelve year old boy who 
came in contact with automobile was 
guilty of negligence in attempting to 
proceed diagonally across street in vio- 
lation of city ordinance and in failing 


oe as. = 
ee 
ee 
eae os 

to see approaching automobile.—Fon 
not v. Freudenstein, 199 So. 677.. 
N.Y.App.Div. An infant =p 
who, knowing that icy hill 


increasing momentum across intersec- 
tion, despite fact that his view to north 
of intersection. was’ obscured and de- 
spite presence of a stop sign, relying 
on an eight-year old boy to stand at 
intersection to warn him of danger as 
he approached, was guilty of ‘“‘contrib- 
utory negligence’ as a matter of law 
precluding recovery for injuries sus- 
tained. by him when he came in con- 


tact with defendant’s automobile and © 


precluding recovery by his father for 
loss of services and medical expenses. 
—Pardy v. Kendall, 28 N.Y.S.2d 185, 
262 App.Div. 858... 

Tex:Civ.:App. In absence of notice to 
contrary, 8-year old boy on bicycle who 
turned from private driveway into his 
right side of street, had a right to be 


where he was in the street, was not re- 


quired to anticipate that an automobile 
might be approaching on wrong side of 
street, and could assume that motorist 
approaching on wrong side of street 
would use ordinary care for safety of 
others having equal rights to use street. 
—Jennison v. Darnielle, 146 S.W.2d 788. 
Error’ granted. 


Utah. The statute permitting persons © 


16 years of age and over to drive on 
highways proceeds on the assumption 
that in absence of some demonstrated 
infirmity, not presumed to exist in per- 
sons 16 years of age, such a person is 
presumed to possess that discretion and 


physical capacity consistent with safe 


use of highways, and the statute sets 
an age at and above which the pre- 
sumption of adult responsibility at- 
taches.. Revy.St.1938, 57-10-1.—Nelson 


PS Aue ice Freight Lines, 104 P.2d~ 


Wash, An _ 18-year-old pedestrian, 
who was fatally injured when struck 
by defendant’s automobile approaching 
from the rear, was grossly negligent 
in deliberately remaining in a danger- 
ous position in automobile’s path after 
pedestrian and her companions had 
seen automobile approaching.—Colwell 
v.. Nygaard, 112 P.2d 838; 


bile: § 947 
C.C.A.Ohio. Under Ohio law, fact 


that all three occupants of automobile | 
sat in front seat did not of itself con-— 
stitute contributory negligence on part~ 


of passengers.—McCrate  v. 


Morgan 
Packing Co., 117 F.2d 702. 


laintiff 
as dan-. 
gerous, coasted down hill on a sled in 
violation of village ordinance and pro- — 
ceeded at a fast rate of speed and with = 


Ww 


Under Ohio law, whether fact that — 


all three occupants of automobile sat 
in front seat constituted contributory 
negligence on part of passengers de- 
pends on particular circumstances and 
may present a question for the jury.— 
McCrate v. Morgan Packing Co., 117 
F.2d 702.° 


Under Ohio law, ‘where uncontrovert- 
ed evidence disclosed that driver of 


automobile was in no way restricted 
in operation of automobile by presence 
of three persons, including himself, in 
the front seat of automobile, passenger 
cannot be charged with contributory 
negligence on that acecount.—McCrate 
vy. Morgan Packing Co., 117 F.2d 702. 

C.C.A.S.D. A woman .who was. pas- 
senger in back seat of automobile was 
not conclusively guilty of contributory 
negligence because mistaken in oBbserva- 
tions and decisions made in one, two, or 
three seconds, and determination of 
contributory negligence must be made 
from the standpoint of the actual, active 
situation that surrounded her in her lim- 
ited time for observation and decision.— 
Kuper v. Betzer, 115 F.2d 842. : 

Ind. A. passenger is under duty to 
use reasonable care to avoid injury to 
himself.—Lindley y. Sink, 30 N.H.2d 456. 

La.App. If bus driver was guilty of 
negligence which contributed to colli- 
sion between truck and bus which oc- 
curred when truck driver attempted to 
drive truck across highway in front 
of approaching bus at point where 


highway was temporarily covered with’ 


water as result of heavy. rains, action 


of truck occupant who believed that | 


' for dea 
- curred as | 


- determining whether 


_, Minn. 


- pile passenger 


-Oostdyk Motor Transp. 


ont of the bus, constitute 
td hegligence, barring recovery 
h of the occupant which oc- 
result of the collision —Solo- 
mon v. Davis Bus Line, 1 So.2d 816.. 
Mass. Under law of New York in 

| an automobile 
guest is guilty of contributory negli- 


- gence, question is not. whether guest 
_ should protest against fast driving, 
call attention to apprehended danger 


or demand that automobile be stopped 


so that guest may get out, but ques- 
— tion 


is whether under circumstances 
guest acted with care that a reasonably 


prudent man would have used under 
the circumstances.— 


Murphy y. Smith, 
29 N.W.2d (726; : 7 
; An occupant of an automobile 
is not required to exercise the care and 
eaution required of a driver.—Lang Vv. 
‘Chicago & N. W. Ry., Co., 295 N.W. 57. 
_ Mo. An automobile guest is required 
to exercise only ordinary care and may 


' reasonably rely on the vigilance of the 
. chauffeur. 


Mo.St.Ann. § 7775, p. 5197. 
—State ex rel. Alton R. Co. v. Shains 
143 S.W.2d 233, quashing record Brown 


_v.-Alton R. Co., 132 S.W.2d 713. 


Mo. Guest in automobile was only 
required to exercise ordinary care for 
his own safety.—Davis v. F. M. Stamp- 
er Co., 148 S.W.2d 765. 

N.H. Under Maine law, an automo- 
must conduct himself 
with reasonable care in presence of dan- 
gers about which he knows or should 
know.—Boston v. B. & M. Super Serv- 
ice, 20 A.2d 633. : 


' Pa. A passenger is not held to the 
same’ measure of care required of a 
driver, and is bound to act, in order to 
escape’ the bar of contributory negli- 


gence, only where danger is actually 


known to him or so obvious that’ he is 
presumed to know it.—Harris v. BE. 
Corporation, 17 
A.2d 347, 340 Pa. 478. . 
_ Pa. A guest passenger in an automo- 
‘bile is not deemed guilty of contribu- 


tory negligence unless he has thought- 


lessly disregarded his own safety and 
made no effort to control operation of 


- automobile in face of known or obvious 
_dangers,—Anstine v. Pennsylvania R. 


Co., 20 A.2d 774, 342 Pa. 428. 


$.D. Where husband and wife did 
not exercise joint control over opera- 
tion of automobile driven by husband, 
husband’s negligence would not defeat 
recovery by wife from owner of truck 
with which automobile collided, but 


her own negligence would defeat recov- 


ery, and she was not absolved from 
exercising such care for her own safe- 
ty as an ordinarily prudent or reason- 
able person would exercise under like 
circumstances.—Lapp v. J. Lauesen & 


Co. 293 N.W. 536. 


§.D. The care required of a passen- 
-ger in an automobile driven by another 
is that required by an ordinarily pru- 
‘dent or reasonable person under like 
circumstances.—Scheuring vy. Northern 
States Power Co., 294 N:W. 175. 


The law fixes no different standard of 
duty for passenger in automobile driy- 
en by another than for the driver, but 
what conduct on passenger’s part is 
necessary to comply with the duty to 
exercise care that would be exercised 
by an ordinarily prudent or reasonable 
person under like circumstances, must 
depend upon all the circumstances, 
one of which is that the passenger has 
no control’ over the management of the 
automobile in which he igs riding.— 
Scheuring v. Northern States Power Co., 
294 NW. 175. 


Tex.Civ.App. In guest’s action for 


injuries sustained when automobile in 


which she was _ riding collided with 
guard rail on edge of road as the re- 
sult of alleged negligence of defend- 
ant motorist in allowing automobile to 
remain on highway at night after col- 
liding with concrete post on the other 
side of the road, alleged contributory 
negligence of the guest did not present 
the issue of new, independent and in- 
tervening cause.—Tippit v. Gohman, 145 


correct. 


con- ~ 


.W.2d 908, erro 
“‘Tex.Civ.App. Duty of guest in auto- 
mobile is measured by the same stand- 


ard as that of driver, which is that 
“reasonable care” must be exercised, or — 


the care whith a person of ordinary 
prudence would exercise under like cir- 
cumstances.—Harper vy. Texas & P. Ry. 
Co., 146 S.W.2d 426, error refused. 

Tex.Civ.App.. Where restaurant own- 
er had for many months been climbing 
in and out of parked refrigerated truck 
operated by packing company to call on 
such customers for purpose of selling 
meat which should’ be selected from 
contents of truck, and knew or by or- 
dinary care should haye known that 
truck floor was defective and slippery, 
that there was no handhold at rear of 
truck and only one step between floor 
and ground, packing company was not 
liable for injuries sustained by restau- 
rant owner while attempting to alight 
from truck, allegedly resulting from 
such defects which were obvious.— 
Hausman Packing Co. v. Badwey, 147 
S.W.2d 856, error refused. i 

W.Va. The extent to which one rid- 
ing as a guest should anticipate an im- 
pending peril and act in relation there- 
to depends on facts of each case, and 
ordinarily the question of the exercise 
of due care by such guest is for the 
jury under proper instructions.—Boyce 
vy. Black, 15 S.H.2d 588.- 

Wis. An automobile guest will be 
considered to have acquiesced in any 
course of driving by host that has per- 
sisted long enough to give guest an op- 
portunity to protest and thus indicate 
dissent or disapproval of the manner 
of driving.—Forecki v. Kohlberg, 295 
N.W. 7, 237 Wis. 67, rehearing denied 
296 N.W. 619, 237 Wis. 67. 

Wis. Where deceased was entering 
defendant’s automobile pursuant to or- 
der of officer who held both deceased 
and defendant in custody at the point 
of a gun, when defendant suddenly 
started the automobile, the open door 
of which struck officer’s arm and caus- 
ed gun to fire killing deceased, it could 
not be said that deceased had ‘‘as- 
sumed the risk” of injury so as to re- 
lieve defendant of civil liability for de- 
ceased’s death.—Kuhle v. Ladwig, 295 
N.W. 41, 237 Wis. 147. 

Wis. So far as host’s negligence, in 
respect to keeping his automobile un- 


der proper control and _ having his 
windshield wiper properl adjusted, 
was concerned, guest could not recov- 


er from host for injuries sustained in 
head-on collision in absence of finding 
that host thereby created or increased 
a danger regarding which guest had 
not assumed the risk of injury.—Tracy 
Ay espe det 296 N.W. 87, 236 Wis. 

So far as automobile host was causal- 
ly negligent by reason of his violation 
of duty as driver to keep a proper look- 
out and to keep automobile in proper 
lane of traffic. host was liable for in- 
jury caused thereby to guest, regard- 
less of whether host’s negligent viola- 
tions of duty in such respects created 
or increased a danger regarding which 
guest had not assumed the risk of in- 
jury.—Tracy v. Malmstadt, 296 N.W. 
87, 286 Wis. 642. 
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©.C.A.Ohio. Under Ohio law, where 
everything that automobile occupant 
could see was equally visible to driver 
and there was nothing to indicate to 
occupant that there was danger of a 
collision until it was imminent and 
nothing that occupant could do would 
affect result, occupant was under no 
duty to warn driver nor to attempt to 
eontrol his operation of vehicle.—Mc- 
Crate v. Morgan Packing Co., 117 F.2d 
702, 
Automobile occupant injured in col- 
lision had right to assume that driver 
knew how to operate automobile and 
that he was driving properly, and her 
failure to remonstrate with him _ re- 
garding manner of operation did not 
constitute contributory negligence, un- 
der Ohio law:—McCrate v. Morgan 
Packing Co., 117 F.2d 702. 

€.C.A.S.D. An automobile occupant 


dismissed, judgment 


_plainly visible when he looks, eonsti- 


quired to laok at intersection, in order 
to avoid guilt of contributory negli- _ 
gence in intersection collision—Kuper _ 
v. Betzer, 115 F.2d 842. har eae e 
Ind. Ordinarily a passenger in an 
automobile, having no control over the 
management of the automobile, may 
rely on the assumption that the driver 
will exercise proper care and caution, 
and, therefore, a passenger may be ex- 
ercising reasonable care for his safety 
although not keeping a lookout for oth- 
er automobiles approaching.—Lindley v. — is 
Sink, 30 N.H.2d 456. PAN 
Mass. A passenger in taxicab co1 
trust something to care of operator, 
but was bound to exercise reasonable 
eare for her own safety, as affecting | 
right to recover from driver of truck 
with which cab collided.—Brightman vy. i 
Deletes) 30 N.H.2d 864, 307 Mass, \ 


ve 


Mo. An automobile guest is required — 
to exercise only ordinary care and may 
reasonably rely on the vigilance of f 
chauffeur. Mo.St.Ann. § 7775, p. 51 
—State ex rel. Alton R. Co. v. Sh 
143 S.W.2d 233, quashing record Brow 


on 


y. Alton R. Co., 132 S.W.2d 713. ” 
_8.C. An automobile guest is not re- 
lieved from the duty of exercising d 
care and he may not abandon the exe! 
cise of his own faculties and intru 
his safety absolutely to the driver, but 
in the absence of any fact or circum- 
stance indicating that the driver is 
incompetent or careless, guest is m 
required to anticipate negligence 
the part of the driver—Cummings vy. 
Tweed, 10 8.H.2d 322, 195 $.C.173. 
' Tex.Civ.App. <A driver of automobile, 
being in charge thereof, must use care 
constantly in keeping a lookout. while 
driving on public highway, whereas 
ordinarily guests may reasonably a 
lawfully rely on driver to keep watch.— 
Harper v. Texas & P. Ry. Co., 146 SW. 
2d 426, error refused. pen a0) ty 

Save under exceptional circumstanee ak oe 
guest in automobile is not negligent b 
cause he trusts vigilance and skill o 
driver, unless guest knows from past — 
experience or the manner in which au- 
tomobile is being driven that driver 
likely to be inattentive or careless.— 
Harper v. Texas & P. Ry. Co., 146 S.W. 
2d 426, error refused. er 


rt 
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Del.Super. -What constitutes a prop-- 
er lookout on the part of an occupant 
of an automobile depends om the ecir- 
cumstances, and it is generally a jury 
question.—Burton v. Delaware Poultry 
Co., 15 A.2d 440. ph ul 


3 fe Ky 
Circumstances may clearly justify a 
failure on the part of an occupant ot an — 
automobile to keep a lookout.—Burton 
v. Delaware Poultry Co., 15 A.2d 440. 


Ind. Automobile oecupant was only 
required to see approaching automobile, 
realize the danger and warn driver of 
automobile in which occupant was rid- 
ing of the danger if a reasonably care- 
ful and prudent person under the same 
or similar circumstances would have 
seen the automobile, realized the dan- 
ger, and given warning thereof.—Lind- 
ley v. Sink, 30 N.E.2d 456. tei 

Mo. The rule to the effect that a 
failure on the part of a plaintiff, where — 
a duty to look exists, to see what is 


Pik 


‘ * 


tutes contributory negligence as a. 
matter of law, had no application in 
action by guest in automobile against — 
owner of truck for injuries sustained — 
at night when automobile ran into 
rear of truck which allegedly had no 
red light on the back—Davis vy. F..M.. 
Stamper Co., 148 S.W.2d 765. 


Tex.Civ.App. In guest’s action for 
injuries sustained when automobile in 
which she was riding collided with 
guard rail on side of highway when 
driver attempted to avoid colliding with 
defendant motorist’s automobile which 
was left on highway at night after 
eolliding with eoncrete post, host’s neg- 
ligent acts or omissions in overdriving 
his headlights were not the aets or 
omissions of the guest and her failure 
to keep proper lookout could not con- 
viet her of contributory negligence.—, 


§ 949. - 


Tippit v. Gohman, 145 S.W.2d 908, er- 
ror dismissed, judgment correct. i 
Tex.Civ.App. Save in exceptional sit- 
uation, guest or passenger in automo- 
bile is not required to keep constant 
lookout, or to see to it that he shall be 
in a condition to do so in order not to 
-be held guilty of contributory negli- 
gence, if driver commits some negligent 
act which guest, had he been on the 
% alert, might have had the opportunity 
to prevent.—Harper v. Texas’ & P. Ry. 
Co., 146 S.W.2d 426, error refused. 
- Where a guest in automobile knows 
that at a particular point there will be 
a peculiar danger which he has reason 
to believe the driver will not perceive 
if unaided guest’s failure to keep him- 
self in a position to call such danger 
to driver’s attention constitutes negli- 
-- gence.—Harper y. Texas & P. Ry. Co. 
146 S.W.2d 426, error refused. 
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am C.C.A.S.D. The limit of automobile 
-- oecupant’s duty, as respects guilt of 
«contributory negligence in intersection 
hy collision, was to warn driver if she saw 
an automobile approaching.—Kuper Vv. 
 Betzer, 115 F.2d 842. 
Ili.App. Where minor, 20 years and 
10 months old, cut his wrist seyerely 
and gave keys to automobile of which 
the minor had permissive use to driver 
who requested trained nurse to accom- 
-. pany driver’ and the minor on a trip 
which was for the minor’s exclusive 
- benefit and for apparent purpose of 
preventing him from bleeding to death 
or suffering severely from loss of blood 
and the nurse was injured in accident 
caused by the driver’s negligent opera- 
tion of automobile, there was no duty 
on part of the nurse to warn the driv- 
er and instructions predicated on the- 
ory that such duty existed were prop- 
erly refused.—Paimer v. Miller, 35 N.E. 
2d 104, 310 Ill.App. 582. 
Ind. Automobile occupant was only 
required to see approaching automobile 
| realize the danger and warn driver o 
automobile in which occupant was rid- 
am ing of the danger if a reasonably care- 
_. ful and prudent person under the same 
or similar circumstances would have 
seen the automobile, realized the dan- 
ger, and given warning thereof.—Lind- 
Sched Tey vy. Sink, 30 N.H.2d 456. 
_. Mass, Under law of New York in de- 
' termining whether an. automobile guest 
is guilty of contributory negligence, 
question is not whether guest should 
protest against fast driving, call atten- 
tion to apprehended ‘danger or demand 
‘that automobile be stopped so that 
guest may get out, but question is 
whether under circumstances guest act- 
ed with care that a reasonably pru- 
dent man. would have used under the 
Smith, 29 


circumstances.—Murphy vy. 
PIN 20126, 5 
_ §.D. Under some circumstances, a 
~~ -passenger in an automobile driven by 
another must warn the driver of ap- 
proaching dangers, but passenger is 
not required ag a matter of law to 
keep a lookout for causes which might 
occasion injury, including approaching 
vehicles, since passenger has no control 
over management of automiobile and 
may rely upon driver to discharge duty 
to keep lookout.—Scheuring v. North- 
Ny ern States Power Co., 294 NW. 175. 
Wash, Where road appeared dry, 
and driver 
_ which would ‘be legal if road were dry, 
there was no occasion for guest to pro- 
test the ‘manner of driving, and hence 
guest was not barred by contributory 
negligence. for recovering for injuries 
suffered when driver was unable to stop 
“on icy pavement in time to avoid 
parked truck.—Engel  v. Interstate 
Transit Co., 115 P.2d 681. 

W.Va. Where one of two or more 
passengers in an automobile which is 
being negligently driven actually pro- 
tests in an audible tone of voice against 
negligent conduct of driver, the fellow 
passenger or passengers are relieved 
from duty to protest.—Boyce vy. Black, 
15 $.B.2d 588. : 

Wis, There can be no assumption of 
risk by automobile guest unless negli- 
gent acts of host have persisted long 
enough to give the guest an oppor- 


was not exceeding speed. 
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tunity to protest and indicate his dis- 
sent or disapproval of the manner of 
driving.—Forecki y. Kohlberg, 295 N. 
W. 7, 237 Wis. 67, rehearing denied 
296 N.W. 619, vaeawiga 67. 
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Cal.App. Where plaintiffs were seat- 
ed along left side of truck and trailer, 
some being seated with legs hanging 
over left edge of beds and others with 
their heels resting upon the edge of 
left side of trailer with toes extending 
a few inches beyond edge thereof and 
were injured when struck by meeting 
truck traveling on wrong side of high- 
way, the fact that plaintiffs permitted 
a portion of their bodies to protrude 
over side of vehicle did not constitute 
violation of statute providing that no 
person shall ride upon any portion of 
vehicle not designed or intended for 
use of passengers, but that such pro- 
vision should not apply to persons rid- 
ing within vehicle bodies in space in- 
tended for merchandise. Vehicle Code, 
§ 596.5, St.1937, p. 620.—Albania v. 
Kovacevich, 113 P.2d 251. 

La.App. A truck passenger who left 
seat and stood on running board, pre- 
paratory to alighting when truck 
stopped was guilty of contributory neg- 
ligence which barred his recovery from 
liability insurer of .truck owner for in- 
juries suffered when truck which had 
almost stopped suddenly started up 
and threw passenger under truck wheel. 
—Barnes y. Maryland Casualty Co., 197 
So. 639. 

La.App. Where plaintiff. with the 
consent. of ambulance driver entered 
ambulance to administer to sick man 
during course of trip, and it was al- 
leged that plaintiff was injured when 
side door of ambulance sprang open 
either because of pressure of plaintiff’s 
body resting against it as he placed 
his arm outside of the window or be- 
cause of the pressure of. plaintiff's knee 
resting against the inside door lever or 
handle, plaintiff could not recover for 
injuries, since in either. instance he 
was contributorily negligent.—Rushing 
v. Mulhearn Funeral Home, 200 So. 52. 

La.App. Alleged negligence of occu- 
pants of truck, in that four persons 
rode in cab or front seat, would not 
bar recovery from automobile owner 
for injuries suffered in collision with 
automobile, where truck was on right 
side of highway and hence such al- 
leged negligence had no. causal connec- 
tion with the accident.—Stevens v. 
Streun, 200 So. 182. . 


Pa. Where defendant motorist tak- 
ing injured boy to hospital asked po- 
liceman directing traffic for directions 
to hospital and policeman stepped. on 
running board and told motorist to ‘‘go 
ahead’’, when policeman had several al- 
ternatives, and he fell from running 
board when defendant stopped automo- 
bile suddenly, and ststained injuries 
resulting in death, policeman was guil- 
ty of contributory negligence as a mat- 
ter of law precluding recovery for his 
death.—Valente yv. Lindner, 17 A.2d 
871, 340 Pa. 508. - 


Pa.Com.Pl. Riding on running board 
of an automobile is held by our courts 
to be negligence per se. No. circum- 
stance of sufficient necessity to justify 
such riding has been disclosed or re- 
ported in Pennsylyania cases.—Valente 
v. Lindner, 35 Luz.lL.Reg.Rep. 9, af- 
firmed 17 A.2d 371, 340 Pa. 508, 

As above where a city policeman is 
asked by driver of automobile for di- 
rections to the nearest hospital, such 
driver conveying a boy whom he has 
injured, the boy held on the lap of an- 
other passenger in the front seat of the 
machine; policeman on being asked 
jumped on running board of machine 
holding by the edge of open window 
and directed the car through traffic, 
hospital being block and a half. dis- 
tant; at street intersection car stopped 
suddenly to avoid striking another, and 
policeman was thrown to the ground 
and received fatal injuries.—Valente 
v. Lindner, 35 Luz.L.Reg.Rep. 9, af- 
firmed 17 A.2d 371, 340 Pa, 508... 

Policeman in taking position on run- 
ning board and directing operation of 
car took his chances in such perilous 


confronted with such emergency as re- 
quired him to do more than to give 
directions. He could have pointed out 
the way to the hospital or have en- 
tered car, re-arranging passengers ‘in- 
side, or could have commandeered an- 


other car.—Valente v. Lindner, 35:Luz. — 


L.Reg.Rep. 9, affirmed 17 <A.2d 871, . 
840 Pa. 508. vy 
Case as above is not that of an officer 
injured at his place of duty as at a 
center of an intersection guarding traf- 
fic, nor as ‘a rescuer.—Valente v. Lin- 
dner, 35 Luz.l.Reg.Rep. 9, affirmed 17 | 
A.2d 871, 340 Pa. 508, So 8 
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Mass. Under law of New York in de-. 


termining whether an automobile guest 
is guilty of contributory negligence, 
auestion is not whether guest should 
protest against fast driving, call atten- 


tion to apprehended danger or demand — 


that automobile be stopped so that 


guest may get out, but question is | 


whether under circumstances guest act- — 
ed with care that a reasonably pru- 


y 
ud 


dent man would have used under the 


cireumstances.—Murphy § vy. 
N.B.2d 726. : 
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N.H. Under Maine law, to establish 
contributory nes*izcnce EF an automo- | 
bile passenger in riding with an in- 
toxicated. driver it is necessary that 
driver, to passenger’s knowledge, ‘was 
under influence of liquor and that such 
condition was a contributing cause of 


“Smith, 29 


accident.—Boston. v..B. & M. Super 
Service, 20 A.2d. 683. 
N.Y.App.Div. If .occupant of. fire 


truck chose to join fire chief and. oth- 
ers in festive. expedition, 
ditions which must have been .mani- 
fest to occupant, and to ride in truck 


which was. driven in completely reck- — 
less and dangerous manner, occupant 


under con- © 


sd 


assumed risk necessarily involved, and . 


plaintiff could not recover for oceu- 
pant’s death which resulted from ac- 
cident occurring when truck collided 
with an automobile and overturned. 
General Municipal Law, § 205-b.,—Nar- 
done v. Milton Fire Dist., 27 N.Y.S.2a 


489, 261 App.Div. 717. 
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_La.App. An automobile passenger’s 
right to recover for injuries and loss 
of earnings from owner of other auto- 
mobile involved in intersec¢tional colli- 
Sion was not affected by the negligence 
of the driver of the automobile in 
which passenger was riding, but it was 
dependent upon proof of negligence of 
the driver of the other automobile.— 
Bijou yv. Long, 199 So. 0. : 

Mich. Where plaintiff, suing for in- 
yatta sustained in collision, was rid- 
ng in truck driven by an employee of 
the business in which plaintiff was 
interested, the negligence of the plain- 
tiff's driver would be 
plaintiff.—Meehl v. Barr Transfer Co., 
296 N.W. 844, 296 Mich. 697. 

Mo. Negligence, if any, of driver 
of automobile, could not be imputed 
to guest in automobile in action 
against owner of truck for injuries 
sustained when automobile ran into 


the rear of the truck at night,—Davis © 


v. F. M. Stamper Co., 148 S.W.2d 765. 

N.Y.App.Div. Where an automobile 
which collided with a train was being. 
operated by third person with owner’s 
permission but in owner’s absence and 
not upon his business, the’ negligence 
of the driver of automobile was not 
imputed to owner so as to defeat re- 
covery by owner for damage to’ anto-. 
mobile due to railroad’s negligence,— 
Buckin v. Long Island R. Co., 24 N.Y. 
§.2d 501. . 

N.C. In action for wrongful death 
of truck owner, resulting when truck, 


driven by deceased’s employee, was 
struck at grade crossing by . train, 
where truck driver, had he looked, 


must have seen train in time to stop 
truck in safety, failure to stop could 
be ascribed to no other cause than 
that driver did not look for train, and 


imputed to — 


é 


. p 50 
219 N.C. 205. 
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‘to keep proper lookout could not convict 
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- and to warrant entry of nonsuit. 
fampton y. Hawkins, 13 S.B.2d 227, 


Wash. Where member of firm which 
had contracted to paint truck belong- 


ing to hauler for brewing company 


which had agreed to pay for the work 
was injured by explosion of gasoline 
used in priming carburetor when com- 
pany employee turned crank while ig- 
nition was on, other member of firm 
by failure to pull out button retard- 
ing spark was not guilty of negligence 
proximately causing other member’s 
injury so as to preclude recovery from 
company.—Clarke v. Bohemian Brew- 
eries, 110 P.2d 197. 
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Ark. The neglgence of an automo- 
bile driver. will not be imputed to a 
guest.—Crossett Lumber Co. y. Cater, 


144 S.W.2d 1074. 


- Or. Ordinarily, negligence of driver 
of automobile will not be imputed to a 


_mere guest.—Andersen v. Southern Pac. 


(Co., 106 P.2d 1048. 

-§.D. The negligence of driver of au- 
‘tomobile in which plaintiffs were riding 
would not be imputed to plaintiffs so 
as to preclude liability of defendant 
for concurring negligence of driver of 


defendant’s truck which collided with ~ 


automobile, unless plaintiffs had some 
contro] or authority over the operation 
of the automobile in which they were 
riding.—Scheuring v. Northern States 
Power Co.; 294 N.W.°175. 


Tex.Civ.App. In guest’s action for 
injuries sustained when automobile in 


-which she was riding collided with 


guard rail on side of highway when 
driver attempted to avoid colliding 
with defendant motorist’s automobile 
which was left on highway at night 
after colliding with concrete post, host’s 
negligent acts or omissions in overdmv- 
ing his headlights were not the acts or 
omissions of the guest and her failure 


her of contributory negligence.—Tippit 
v. Gohman, 145 S.W.2d 908, error dis- 


missed, judgment correct. 


Wash. In action by occupant of 
automobile against truck owner for in- 
juries. sustained in consequence. of 
emergency stop of automobile in which 
occupant was riding to avoid collision 
with truck, even if operator of auto- 
mobile in which occupant. was riding 
was guilty of contributory negligence 
in stopping too suddenly in order to 
avoid threatened collision, his negli- 
gence could not be imputed to occu- 
pant.—Weaver v. McClintock-Trunkey 
Co., 111 P.2d 570. 


A passenger or guest in a vehicle 


ig not barred from recovery for harm 


resulting from negligence of a third 
person by contributory negligence of 
his carrier or host.—Weaver v. McClin- 
tock-Trunkey Co., 111 P.2d 570. 
Wash. Where guests injured in in- 
tersectional collision between  host’s 


-and defendant’s automobiles were not 


in a position to exercise any authority 
or control over host, host’s negligence, 
if any, was not imputable to guests, 
and guests’ right to recover was de- 
pendent solely on whether defendant 
was SS el eee v. Bacon, 111 
764, 
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C.C.A.Kan. Where debtor, after pay- 


ing debt, offered to take creditor home 
in automobile, 


and creditor accepted 
but had no control over operation of 
the automobile or right to choose the 
route, creditor was a ‘guest’ and was 
not engaged in a “joint enterprise’ 
with debtor, notwithstanding’ that 
ereditor requested debtor to stop. to 
permit him to purchase a part for his 
automobile.—Kansas City Public Serv- 
ice Co. v. Knight, 116 F.2d 233. : 


Mich. If automobile occupant was 
engaged in joint enterprise with driver, 
the ordinary negligence of driver would 
be imputable to occupant and would 
bar recovery for occupant’s death re- 


’42 C.J. ANNO.—248 


_ -Neb. Alleged neg 
married daughter, who resided in her ~ 


lting from accid 
on, 295 N.W. 53 


gence of plaintiff's 


own home independently of plaintiff, 
and who, in driving an automobile 
with plaintiff as guest, collided with 
defendant’s automobile, could not be 
imputed to the plaintiff, where plain- 
tiff was not negligent, and the plaintiff 
and her daughter were not engaged 
in an enterprise giving the ~plaintiff 
authority to direct or assist in the 
operation of the automobile.—Gorman 
v. Bratka, 296 N.W. 456. 

Pa. An employee who, pursuant to 
directions of employer, accompanied 
truck driver employed by another to 
show driver the way to warehouse, and 
had no right to share in control of the 
truck and did not attempt to control 


or direct its operation, was not en- 
gaged in a “common. purpose” or 
“joint enterprise’ with driver, and 


hence driver’s negligence was not im- 
puted to employee so as to preclude 
recovery from third party for injuries 
suffered in collision.—Harris v. KE. 
Oostdyk Motor Transp. Corporation, 17 
A.2d' 347), 340 Pa.) 478. 

Pa.Com.Pl. The fact that one of the 
purposes of the vacation journey of 
the driver of an automobile and a pas- 
senger is to visit the passenger’s son 
does not make the trip a joint enter- 
prise as that term is used in the law 
of negligence, and, as a consequence 
the alleged contributory negligence’ o 
the driver may not be imputed to the 


passenger.—Harward v. McGinley, 56 
Montg. 382. 
S.C. In action for injuries sustained 


in collision of automobiles at street in- 
tersection, doctrine of imputed negli- 
gence, based on theory that plaintiff 
and driver of automobile in which 
plaintiff was riding were engaged in a 
joint enterprise, could not be invoked 
to defeat recovery by plaintiff until 
negligence on part of driver was first 
established.—Neese v. Toms, 12 S.H.2d 
Spo O6US CS. 6% 

S.D. To constitute a “joint enter- 
prise’? between passengers and. driver 
of automobile, so that negligence of 
driver will be imputed to passengers 
and thereby preclude recovery by pas- 
sengers for concurring negligence of 
third party, there must be both a com- 
munity of interest in the object and 
purpose of the undertaking in which 
the automobile is being driven and an 
equal right in the occupants to direct 
each other in relation to’ the manage- 
ment of the automobile.—Scheuring v. 
ee States Power Co., 294 N.W. 


Va. That occupant of automobile 
had driven automobile earlier during 
trip did not constitute the trip a “joint 
enterprise’ as to him, so as to make 
driver’s negligence imputable to him.— 
Outlaw v. Pearce, 11 S8.H.2d 600. 

That occupants of automobile were 
engaged in a trip for their common in- 
terests and pleasure did not make trip 
a ‘joint enterprise’, so as to make 
driver’s negligence imputable to occu- 
pants.—Outlaw v. Pearce, 11 S.E.2d 600. 
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Il.App. The negligence of a motor- 
ist will not be imputed to an occupant 
of the automobile, if the occupant was 
not in any way the cause of such neg- 
ligence and omitted no ordinary care 
for her own safety, and that is true 
even though the driver of the auto- 
mobile is the occupant’s husband.— 
Fitzpatrick y. California & Hawaiian 
Sugar Refining Corporation, 32 N.H. 
2d 990, 309-TiLApp. 215. 

Ind. In action for wrongful death 
of wife fatally injurea while riding in 
automobile which was driven by her 
husband and which was struck by 
automobile driven by defendant, negli- 
gence, if any, of husband could not be 
imputed to deceased’s children, since 
each of beneficiaries has an individual 
interest in damages recoverable under 
wrongful death statute. Burns’ Ann.St. 
§ 2-404.—Lindley y. Sink, 30 N.H.2d 
456. 

Mich. Where wife sought to recover 


lision between automobile driven 


‘dangerous corner, 


damages for injuries ‘sustained ig col 


husband and truck, negligence of hus 
band, if any, was imputable to wi 
Plaskett v. Van Buren County Ro 
orca entre a 294 N.W. 95, 295 Mie 


_ Where it appeared that automobile 
in which plaintiff was riding with her 
husband and truck were approaching a $ 
dangerous corner, that husband was — 
familiar with the road, that he knew 
that other vehicles might come around 
corner, that he did not have the | 
of way, that he approached the i 
section at a rate of speed of 30 to 3! 
miles per hour, and that he made 
attempt to slow up or stop his aut 
mobile after he saw defendant’s truck 
the “emergency rule” was inapplicable, 
since an “emergency” suggests a sit 
tion in which the time elapsing 
the occurrence of an unexpected 


i 


proper action to avoid danger.—Plas- 
kett'v. Van Buren County Road Com- 
mission, 294 N.W. 95, 295 Mich. 54. 
Where it appeared that automobile in — 
which plaintiff was riding with her 
husband and truck were approaching a 
that husband wa 
familiar with the road, that he knew 
that other vehicles might come around ~_ 
corner, that he did not have the right 
of way, that he approached the i 
section at a rate of speed of 30 


N.W. 95, 295 Mich. 54. ieee 
Mich. Where plaintiff in automo i 
accident case was an adult, neglige a 
of plaintiff’s driver, who was plaintiff's _ 
husband, was imputed to plaintiff.— 
Hubbard v. Canavara, 295 N.W.. 240, 
295 Mich. 499. Await 
N.H. Where husband driving wife’, 
automobile collided. with motorist ar 
wife sought to recover for damage 


husband, as bailee, would not d 
wife’s recovery.—Wells v. O’Keefe, 
A.2d 836. ; S 
N.Y.App.Div. Unless _ plaintiff, 
in her own automobile dri 
husband while allegedly engage 
in business of defendant could sho) 
that husband was merely defendant’ 
agent, contributing negligence of hu 
band as operator was attributable t 


v. Fitzgerald Bros. Bey: 
N.Y.S.2d::647, 261; App.Div. 35%. 77 
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Mass. In determining liability for 
automobile collision, plaintiff motoris 
and her driver who were crossing street 
intersection could rely to some exte 
on expectation that operator of an ap- 
proaching automobile would exercise | 
proper care and comply with law.—_ 
Morton v. Dobson, 30 N.H.2d 231, 

N.Y.App.Div. In action against mo- — 
torist for injuries sustained by nine- 
year-old girl who came in contact with 
motorist’s automobile and for medica. 
expenses, if any adverse implication © 
was to be inferred from testimony of © 
girl’s mother on cross-examination by 
motorist concerning instructions which | 
the mother had given to the girl to 
eross streets only at intersections’, such 
implication was abolished by the stat- 
ute making negligence of a parent or 
other custodian of an infant not im- 
putable to the infant. Domestic Rela- 
tions Law, § 73.—Sandy vy. Wicks, 24 
N.Y.S.2d 424, 260 App.Div. 1046. 
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Tex.Civ.App. Where automobile 
sales corporation’s secretary-treasurer 
ordinarily employed to keep books 
was required to accompany a salesman 
to another city to sign ag an officer 
of the corporation certain papers re- 
quired to be signed in the consumma- 
tion of a sale of an automobile, and 
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while riding in corporation’s automo- 
bile operated by salesman, secretary 
sustained injuries, secretary was not 
precluded from maintaining an. action 
against corporation for injuries on 
ground that he was a ‘fellow servant 
to whom salesman’s negligence was 
imputed.—Horne Motors v. Latimer, 
148 S.W.2d 1000, error dismissed, judg- 
ment correct. ’ 
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Ala. Where trucker testified that he 
stopped at intersection as required by 
ordinance’ before entering intersection 
and that he had started into intersec- 
tion only 8 feet when he saw motorist 
_ approaching at speed of 50 miles per 
_ hour, the theory of ‘‘subsequent negli- 
gence’ was applicable to the case.— 
- Brown Hauling Co. v. Newsome, 2 So. 

Bea 20 27:8 2, 
tea) S CalApp. The “last clear chance doc- 
._ trine” is applicable to an automobile 
fe injury case only where the person in- 
jured is known to be in a position of 
_ peril from which he cannot extricate 
2 himself by ordinary care.—Akoboff v. 

¢ Dusenbury, 106 P.2d 33. | 

Pe, Where nine year old child attempted 
to eross street some 60 feet from in- 
a tersection and, when he reached center 
of highway, ran in front of motorist’s 
automobile when he could have stopped 
or refrained from running, and thereby 
_ freed himself from whatever perilous 
ie position he might have been in, and 
' ‘motorist was not aware or in the exer- 
-, cise of ordinary care could not ‘have 
been aware of any dangerous situation 
- from which the child was not able to 
extricate himself, parents could not re- 
cover for death of the child killed 
when struck by automobile on ground 
that motorist had “last clear chance” 
to avoid the accident and failed to 
exercise it—Akoboft vy. Dusenbury, 106 

» Pi2a'33. 
Cal.App. In action for injuries sus- 
tained when motorist’s automobile col- 
_ jided with pick-up truck, application 
of “last clear chance” doctrine was re- 
_ versible error, where dangerous predic- 
- ament which truck driver was in was 
due solely to fact that truck driver had 
fallen asleep and was unaware of situa- 
tion, and motorist had no knowledge 
. that such was the fact, and had no op- 
_ portunity to avoid collision.—Johnson 
 y. Southwestern Engineering Co., 107 
heed: ALT: 


* 


. - Fila. In automobile collision case, 
‘ plaintiff’s claim of benefits of last 
-. elear chance doctrine . presupposed 


-' plaintiff’s contributory negligence in 
- getting himself into a_ perilous posi- 


- tion, and, therefore, if his contribu- 
tory negligence continued until the 

s collision, piaintiff could not recover.— 

Pea Davis y. Cuesta, 1 So.2d 475. 

|. La.App. In suit for injuries to oc- 


*. eupants of automobile sustained when 
automobile in which they were riding 
‘ eollided with oncoming automobile, 
against driver of oncoming automobile, 
wherein recovery was sought under 
“3 “discovered peril” or “last clear chance” 
' doctrine, driver of oncoming automo- 
bile could not urge defense of “sudden 
o emergency” on ground that emergency 
ane was created when he was only 30 feet 
from other automobile, where it ap- 
") peared that driver of oncoming auto- 
“A mobile was called upon to use ordinary 
eare and exercise ordinary discretion 
x when he was between 75 and 125 feet 
‘ away, and that by doing nothing what- 
soever to terminate the emergency at 
that time, other than through reduc- 
tion of rate of speed of the automo- 
bile, he made it possible for second 
emergency to be created.—Prevost v. 
Smith, 197 So, 905. 

La.App. A motorist, though entitled 
to right of way, is under a duty to pro- 
tect others imperiled by their own neg- 
ligence.—Prevost v. Smith, 197 So. 905. 

La.App. In suit for injuries to oc- 
cupants of automobile sustained when 
automobile in which they were riding 
collided with oncoming automobile, 
against driver of oncoming automobile, 
even if driver of automobile in which 
plaintiffs were riding was negligent in 
driving automobile slightly over center 
stripe, driver of oncoming automobile 
could be held liable for plaintiffs’ in- 


MOTOR VEHICLES 
juries under ‘discovered peril’’ or Vast 
clear chance’ doctrine, where, according’ 
to his own testimony, driver of oncom- 
ing automobile had an opportunity to 
prevent accident.—Prevost v. Smith, 197 
So. 905. 3 

La.App. Where automobile occu- 
pants were negligent in parking au- 
tomobile partly on traveled portion of 
highway and in failing to maintain ap- 
propriate signal lights, but driver of 
truck which struck automobile was 
guilty of negligence in failing to main- 
tain proper look-out ahead, the ‘‘last 
clear chance’ doctrine applied, since 
negligence of truck driver was proxi- 
mate and immediate cause of. accident, 
whereas negligence of automobile occu- 
pant was the remote cause. Act No. 
21 of ‘1932, § 3, rule 15.—Rector Vv. 
Allied Van Lines, 198 So. 516. 

La.App. Under the ‘‘apparent peril’ 
doctrine, a. motorist who could have 
seen and appreciated position of peril 
in which a negligent pedestrian has 
placed himself is liable for injuries sus- 
tained by the pedestrian upon being 
struck by the automobile, if because of 
motorist’s failure to look he did not 
ascertain that the. pedestrian was in 
peril. Fontenot v. Freudenstein, 199 
So. 677. 

In order for motorist to be liable un- 
der the “apparent peril’ doctrine, for 
injuries sustained by a pedestrian who 
is struck by motorist’s automobile, 
there must be something about the ap- 
pearance or actions of the pedestrian to 
indicate that he is in peril and does not 


realize it—Fontenot v. Freudenstein, 

199 So. 677. : 
La.App. That “last clear chance 

doctrine’, as applied to motorist, 


means that before holding a motorist 
liable for failing to see that which 
he should have seen it must be shown 
that there was something about the 
actions and conduct of negligent per- 
son to indicate to motorist. that such 
person was unaware of his perilous 
or dangerous position and would, for 
that reason, be unlikely to charge his 
position. Thompson vy. Dyer, 1 So.2d 


A motorist whose automobile alleg- 
edly struck pedestrian while pedes- 
trian, who was familiar with highway, 
was crossing highway in middle of 
block was not liable fer pedestrian’s 
injuries under the “last clear chance 
doctrine’ where motorist was driving 
at reasonable speed and keeping prop- 
er lookout and could. not have seen 
pedestrian sooner. because of. another 
automobile, and there was nothing to 
indicate to motorist that. pedestrian 
was intoxicated, unable+to take-care 
of himself or otherwise unaware of 
his perilous  position—Thompson. v. 
Dyer, 1 So.2d 433. 

La.App. Where truck and bus were 
approaching on highway at point 
where highway was temporarily coy- 
ered with water as result of, heavy 
rains, and when yehicles were not over 
45 feet apart truck undertook to cross 
highway in front of bus, the bus com- 
pany could not be held liable for death 
of truck occupant resulting from col- 
lision between truck 


and bus, on 
ground that bus operator, who had 
only one second within which to do 


anything to avert collision after truck 
started to cross highway, had the 
“last clear chance” to avert the acci- 
dent-—Solomon y. Davis Bus Line, 1 
So.2d 816. 


La.App. In action for injuries to 
motorcyclist, colliding with defendant 
city’s bus, which driver stopped before 
completing left turn at street intersec- 
tion on observing motorcyclist’s. ap- 
proach at high speed from behind au- 
tomobile when motorcycle was 60 feet 
from bus, “last clear chance” doctrine 
was’ inapplicable—Murphy y. City of 
Alexandria, 2 So0.2d 103. 

La.App. Where motorist sees person 
in peril of which such person is not 
aware, duty devolves upon motorist to 
use every possible available means to 
avert injury notwithstanding negli- 
gence of such person, and if the motor- 
ist fails to. perform such duty,, ‘last 
clear chance’ doctrine applies even 
though person’s negligence continued 


‘ 
Ais 
up to the time of a oe 
v. Bonin, 2 So.2d 535, followed in 
ty v. Bonin, 2 So.2d 541. $ 
A motorist who failed to s¢ uck 
enter through street at intersection, 
though there was nothing to obstruct 
view, and who after discovering truck 
did not apply brakes or attempt to 
turn automobile to the left to avoid ~ 
running into the truck, was liable un- — 
der the “last clear chance” doctrine 
for injuries to truck driver and dam- 
age to truck notwithstanding negli- 
gence of truck driver in entering 
through street without stopping as re- 
quired by ordinance and failing to see 
the approaching motorist.—Boullion y. 
Bonin, 2 So.2d 535, followed in Motty 
v. Bonin, 2 So.2d 641. ‘ 
La.App. A motorist who sees or 
should have seen danger of pedestrian 
and who should have realized the peril, 
and yet failed to do all that was rea- 
sonably possible to avoid striking the 
pedestrian, ig liable for pedestrian’s in- 
juries, regardless of negligence of pe- 
destrian in going into dangerous posi- 
tion without looking and regardless of 
continuing negligence of pedestrian in, 
remaining in the dangerous position.— 
Stansbury vy. Drillon, 2 So.2d 662. 
La.App. A motorist who was negli- 
gent in driving on principal street in ~ 
small incorporated town at excessive 
rate of speed without maintaining a 
proper lookout was liable under “last 
clear chance” doctrine for injuries sus- 
tained when motorist struck pedestrian, 
notwithstanding that pedestrian was 
grossly negligent to the moment of the 
accident for not exercising requisite 
care and caution in crossing. street, 
where motorist should have seen pedes- 
trian in time to have averted striking 
pedestrian.—Law v. Osterland, 3 So. 
suas affirmed 3 So.2d 680, 198 La. 
Mo. Where defendant, when backing 
automobile into parking place, backed 
into another automobile which backed | 
against plaintiff. standing behind 
peril to plaintiff, arose when _parked — 
automobile began to roll toward plain-. 
tiff, and it being impossible, under 
plaint@ff’s own evidence, after peril 
arose for defendant to have averted the 


injury, the ‘‘humanitarian doctrine” did 


not apply.—Duckworth vy. Dent, 142 S. 
W.2d 85, reversing 135 S.W.2d 28. 

Mo. If automobile guest’s peril was 
or should have been apparent to truck. 
driver, in the exercise of ordinary care, 
and if the truck driver, in the exercise 
of such care with the means at hand, 
and with safety to himself and the 
truck, could have stopped the truck or 
could have turned the truck aside and 
could have avoided collision with auto- 
mobile, it was his duty to do so.— 
Evans vy. Farmers Elevator Co., 147 S.- 
W.2d 598. 


Mo. In_ pedestrian’s action against 
owner and driver of taxicab under hu- 
manitarian doctrine for injuries result- 
ing from a near collision with cab, fact 
that cab did not actually sit pedestrian, 
but merely passed so rapidly and’ so 
close to him that he was frightened and 
involuntarily threw out hig hand in 
which he was holding a dinner bucket, 
thereby causing dinner’ bucket to hit 
taxicab and rebound against his eye, 
would not prevent recovery.—Chastain 
v. Winton, 152 S.W.2d 165. 

Mo. If a pedestrian in place of safe- 
ty suddenly runs into a street in front 
of or into the side of a moving automo- 
bile, so as to make it impossible for 
driver to prevent a collision, driver 
should not be held liable even under 
the “humanitarian doctrine’,—Chastain 
v. Winton, 152 S.W.2d 165. ; 

Mo. Motorist whose automobile 
struck pedestrian who stepped into the 
street beyond a parked automobile vias 
required to keep a lookout under the. 
humanitarian rule.—Shields v. Keller, 
153 S.W.2d 60. 


Mo.App. In collision case, where Be 
plaintiff drove automobile into city 
intersection without’ noticing stop 


sign, plaintiff must have been oblivious 
to the stop sign and to his danger 
and, also, there must have been some- 
thing in plaintiff’s actions or manner to 
indicate to driver of defendant’s truck 


ee truck — 
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seen plaintiff’s automobile any sooner 
than plaintiff saw truck when the ve- 
hicles were only about 30 or 40 feet: 
apart, at which distance truck could 
not have been stopped in time _ to 
avoid collision regardless of whether 
it was traveling at speed of 20 miles 
per hour or 40 miles per hour, “hu- 


-manitarian doctrine’ was not applica- 


ble.—Hanks .v. Anderson-Parks, Ine., 


143 S.W.2d 314. 


Neb. Where driver of automobile oc- 
cupied by plaintiff stopped on highway 
before making left turn in order to 
‘let oncoming automobiles go by, and 


' when defendant’s oncoming automobile, 


which was travelling about fifty-five 
was about fifty feet 
from automobile occupied by plaintiff, 
automobile occupied by plaintiff was 
struck in the rear by another automo- 
bile and pushed into path of defend- 
ant’s automobile, resulting in a colli- 
sion, defendant was not liable under 
the “last clear chance” doctrine.—Moses 
v. Mitchell, 298 N.W. 338. 

Before the doctrine of the “last clear 


chance” can apply there must be proof 


of a reasonable opportunity on the part 
of defendant to so operate his auto- 
mobile as to avoid injuring the plain- 
tiff after plaintiff's danger was discov- 
ered by defendant, or ought to have 
been discovered.—Moses v. Mitchell, 298 
N.W. 338. : 

In absence of aes: of opportunity on 
part of motorist to avoid injuring an- 
other after the other’s danger was dis- 
covered by motorist, or ought to have 
been discovered, there is no reason for 
the application of the “last. clear 
chance” doctrine—Moses v. Mitchell, 
(298 N.W. 338. ant 
_N.H. Where truck driver driving 
truck at speed of 30 to 35 miles per 
hour at night, on becoming aware that 
oncoming automobile driver was inat- 
tentive, had at most but a second or 
two in which to act, in which time he 
sounded horn and pulled truck fur- 
ther to right so that its right wheels 
were entirely off traveled surface of 
road when collision occurred, truck 
owner was not liable for injuries and 
death resulting from collision under 
“last clear chance’ doctrine, since the 
doctrine applies only where the last 
chance is a clear chance and _ driver’s 
failure to do more than he did could 
not fairly be deemed negligence.— 
Lavigne v. Nelson, 18 A.2d 832. 

N.C. In action for death of 14-year- 
old bicyclist when struck by bus trav- 
eling in same direction, recovery could 
not be had under “last clear chance’ 
doctrine, where there was no evidence 
that more than a fraction of a_second 
elapsed after bicyclist turned onto 
pavement before collision between bus 
and bicycle occurred, or that there 
was anything to indicate to bus driver 
that bicyclist was in a position of per- 
jl, or that he intended to turn to his 
left upon pavement in front of bus.— 
Van Dyke v. Atlantic Greyhound Cor- 
poration, 10 S.H.2d 727, 218 N.C, 283. 


' §.D. In action for injuries to auto- 
mobile driver, making diagonal left 
turn across highway when struck by 
approaching automobile, which was 
over 300 feet away just after front 
wheels of plaintiff’s automobile crossed 
center line of pavement, “last clear 
chance’ doctrine was inapplicable, as 
plaintiff's knowledge of danger and 
ability to escape therefrom during time 
when any effective action could have 


been taken to extricate herself from 


peril were fully equal to defendant’s 
knowledge of such peril and ability to 
avoid accident, so that both parties 
were concurrently negligent at such 
time.—Iverson y. Knorr, 298 N.W. 28, 

Tex.Civ.App. A motorist, who was 


were parked opposite the automobile, 
and who started his automobile when 
approaching motorist, who collided 
with truck and trailer, was within 25 
feet thereof was not liable for injuries 
resulting from collision on theory. of 
“discovered peril’, where motorist could 
not do anything after earliest time that 
he could have discovered peril that 
would have prevented the collision. 
Vernon’s Ann.P.C. art.! 827a, § 10.— 
Ruggles v. John Deere Plow Co., 146 
S.W.2d 456. Bt 

Tex.Civ.App. In suit arising out of 
head-on collision between automobile 
and truck, where evidence sustained 


findings that motorist was driving on 


right side of highway and that a prox- 
imate cause of motorist’s death was 
truck driver’s negligence in failing to 
stop truck subsequent to collision, but 
before truck pushed automobile into 
telephone post, owner of truck was li- 
able irrespective of other issues of pri- 
mary negligence or of contributory neg- 
ligence upon part of motorist.—Young- 
er Bros. v. Ross, 151 S.W.2d 621, er- 
ror dismissed. 

_Tex.Civ.App. | Where pedestrian 
crossing street in middle of block was 
struck by approaching automobile, aft- 
er passing middle of street, seeing the 
automobile and attempting to run for 
the curb, the-event happened so sud- 
denly that it did not present the ele- 
ments of “discovered peril’.—Miller y. 
Rhodius, 153 S.W.2d 491, error refused. 

Wash. On question whether last 
clear chance doctrine was applicable in 
action for death of motorist whose au- 
tomobile collided head-on with truck 
and trailer on a straight, unobstructed 
road on a dry, clear morning, truck 
driver was entitled to assume that mo- 
torist, who could have extricated him- 
self from whatever danger he was in 
at any instance and up to within a sec- 
ond of the collision, would do so. Rem. 


Rev.Stat. § 6360—76.—Hrickson  v. 
Barnes, 107 P.2d 348. 
Wash. On question whether last 


clear chance doctrine should be ap- 
plied in actions for death of 18-year- 
old pedestrian struck by defendant’s 
automobile approaching from’ the rear, 
evidence showed that just before ac- 
cident pedestrian was in a position 
of comparative safety and that she 
suddenly turned and ran directly in 
front of automobile, and hence de- 
fendant was justified in proceeding 
as he did, relying on his right of way 
and on fact that he knew that pedes- 
trian and her four girl companions 
were aware of his approach because 
he had Seen several of the girls look 
back at automobile and had seen first 
three and then one more accord him 
the right of way. Rem.Reyv.Stat. § 
6360—101.—Colwell Nygaard, 112 
P.2d 838. 

In actions for death of 18-year-old 
pedestrian who was struck by defend- 
ant’s automobile approaching from the 
rear, where evidence showed that de- 
fendant was not exceeding any speed 
limit, that pedestrian and her four girl 
companions saw: automobile approach- 
ing for some time before accident, that 
defendant knew that girls were ad- 
vised of his approach because he had 
seen several of them look back and had 
seen first three and then one more ac- 
cord him the right of way, and that 
pedestrian ran from a position of com- 
parative safety directly in front of 
automobile, the doctrine of “last clear 
chance” was not applicable. Rem.Rey, 
Stat. § 6360—101.—Colwell v. Ny- 
gaard, 112 P.2d 838. 


v. 
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N.Y.App.Div. Plaintiffs were  enti- 
tled to maintain common-law action 
against municipal employee for prop- 
erty damage sustained in automobile 
collision, but were required to comply 
with statutory conditions regulating 
maintenance of such action, and de- 
fenses predicated on failure to comply 
with statute were valid. Laws 1931, 


-e, 561, 


whether done wilfully or negligently 


avoid collision with truck, the law of — 


driver was guilty of willful misconduct 


is Ce / 
; st | iP ey mis mu oy ‘Sh 
Pte Vile SUS A OO BIE 
as amended by Laws 1940, c. 
97.—Hldridge ‘Ve. Pearson, 27 GNiNaS.odg wa 
111, 261 App.Div. 1103, appeal denied 
28 N.Y.S.2d 708, 262 AppiDiv. 756.) 9 
Pa.Com.Pl. Where the damage by _ 
collision of motor vehicles is direct — 


it is trespass vi et armis and not tres- — 
pass on the case.—Davanzo y. Embs, 22 


West. 81. , 
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C.C.A.N.J. Where contract of em- 
ployment between carrier and truck 
Owner was made in North Carolina, — 
but trucker was in New Jersey pursu- 
ing business covered by the contract — 
at time of accident, law of New Jersey — 
was controlling in determining the 
rules of liability arising from relation- — 
ship of the parties.—Venuto y. Robin- 
son, 118 F.2d 679. ba 

Whether carrier was liable for negli- _ 
gence of independent contractor in op- 
eration of truck in New Jersey was — 
governed by New Jersey law.—Venuto — 
v. Robinson, 118 F.2d 679. wet 
_Fla. In action in Florida for inju- 
ries sustained in Alabama by guest in 
overtaking automobile which collided — 
with bridge abutment in attempt to 


soe 


Alabama as construed by the Supreme — 
Court of that state was controilinees vA 
Myrick v. Griffin, 200 So. 383. — DAY due 
Il.App. Where automobile accident 
occurred in South Dakota, laws of — 
South Dakota determined the substan- 
tive rights and obligations of the par- 
ties. Laws S:D.1929,. e¥ 251 28§" 3: “t Re. 
(b), pars. 4, 8; § 12: Rev.Code S.D. — 
1919, § 801, as amended by Laws 1933, 
ec. 147.—Keehn y. Braubach, 30 N.B.2d 
156, 307 Ill.App. 339. beers a 
Ky. In action for death of driver‘of 
truck which collided with rear of trac- 
tor-trailer truck at night on a highway 
in Indiana, Indiana laws were applica-, 
ble.—Feck’s Adm’r vy. Bell Line, 144 S. 
W.2d 483, 284 Ky. 288: (i 2 a 
Mass. Where action for injuries 
sustained in automobile accident in — 
New York was brought in Massachu- 
setts, case was governed by law of | 
New York in matters of substantive 
law.—Murphy v. Smith, 29 N.H.2d 726. © 
Where action for injuries veceissd tae f 
by automobile guest in New York was ~ “s 
brought against host in Massachusetts,’ 
law of Massachusetts governed matters ° Ae 
of procedure such as burden of proving _ 
contributory negligence, directing ver- = 
dict for defendant on ground of con- | — 
tributory negligence, and conclusive- 
ness of testimony on plaintiff. GL. - 
(Ler.Ed.) |e... 9231, 85.—Murphy v. Ry 
Smith, 29 N.B.2d 726. ea 
Mass. Actions for damages, injuries : 
and death resulting from automobil 
collision in Florida were governed by | 
law of the forum as to matters of pro- — 
cedure.—Stiles. v. Wright, 32 N.H.2d ~ 
220, 308 Mass. 326. “ rie : 
Where actions for damages, injuries 
and death resulting from automobile ~ 
collision in Florida were brought in > 
Massachusetts, question whether facts 
bearing on plaintiffs’ conduct required 
to be found on evidence showed as 
matter of law that they were guilty of 
contributory negligence was a question — 
of “substantive law” to be determined ~ _ 
by the law of Florida. Comp.Gen.Laws 
Fla.1927, §§ 1294, 1296, 1318.—Stiles v. > 
Wright, 32 N.H.2d 220, 308 Mass. 326. 9 
Nev. In guest’s action for injuries 
sustained in automobile accident in 
California, question whether defendant 


was required to be determined from a- 
consideration of the facts in the light 
of the California law. Vehicle Code 
Cal. § 403, St.1935, p. 154.—Mitrovich 
v. Pavlovich, 114 P.2d 1084. 

N.H. Where automobile accident 
happened in Georgia, the Georgia cases 
were controlling, in actions for per- 
sonal injuries.—LaPlante v. Rousseau, 
18 A.2d 777. 

Ohio App. In action brought in Ohio 
for personal injuries received while 
riding as a guest in an automobile in 
Michigan, the rights of the parties were 
governed by law of Michigan as in- 
terpreted by Michigan Supreme Court. 
—Witdock y. Gyselbracht, 36 N.H.2d 
40, 67 Ohio App. 120. 
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N.Y.App.Div. Where pedestrian, who 
was struck by automobile driven by 
policeman employed by city, failed to 
serve on the policeman or on the city 
written notice required by the statute 
requiring a municipality to indemnify 
its appointees against any liability 
arising from an appointee’s negligence 
while engaged in the performance of a 
governmental function, pedestrian was 
precluded from recovering from either 
policeman or city, notwithstanding that 
pedestrian served notices on city as 
provided for in that section of the Sec- 
“ond Class Cities Law dealing with lia- 


bility of a city in certain actions. Sec- 
ond Class Cities Law, § 244; General 
Municipal Law, § 50-c.—Kosiba v. City 


of Syracuse, 24 N.Y.S.2d 37, 260 App. 
Div. 557. 

} N.Y.App.Div. A pedestrian who was 
injured by an automobile belonging to 
city and operated by policeman could 
not maintain action against policeman 
for injuries sustained without having 
complied with provisions of General 


_ Municipal. Law which require munici- 


-pality to indemnify its appointee 


against any liability he might incur 


arising from his negligence while en- 
gaged in the performance of a gov- 
ernmental function imposed upon mu- 
_nicipality and which require service 
of notices as condition precedent to 
maintenance of action. General Mu- 
nicipal Law, §§ 50-a to 50-c.—Krauss 
v. Layman, 26 N.Y.S.2d 32, 261 App. 
Div. 1026. 

N.Y.App.Div. Complaint for damage 
from collision between automobile op- 
erated by one of plaintiffs and auto- 
mobile operated by county police offi- 

cer was subject to dismissal as to 
- eounty for failure to serve notice of 
claim within 80 days after the acci- 
dent.—Richardson v. Nassau County, 
26 N.Y.S.2d 644, 261 App.Div. 1002, ap- 
peal denied 28 N.Y.S.2d 741, 262 App. 
Div. 850. : 

| N.Y.App.Div. Plaintiffs were  enti- 
tled to maintain eommon-law action 
against municipal employee for prop- 
erty damage sustained in automobile 
‘collision, but were required to comply 
with statutory conditions regulating 
maintenance of such aetion, and de- 
' fenses predicated on failure to com- 
Laws 
as amended by Laws 
Hldridge v. Pearson, 27 


561, 


 --N.Y.S.2d 111, 261 App.Div. 1103, appeal 


: penied 28 N.Y.S.2d 708, 262 App.Div. 
 N.Y.Sup. An action against a police 
officer and an action against New York 
- City and officer growing out of an ac- 
cident involving a tow automobile op- 
erated by officer were properly dis- 


missed, where no notice was served on 
- police officer or on city as required un- 


der the General Municipal Law. General 
Municipal Law, § 50-e.—Stern y. Stoll, 
29 N.Y.S.2da° 311. 

An action growing out of an accident 

involving a tow automobile operated 

by a police officer could be maintained 
against New York City alone without 
service of notice on officer. ‘General 
Municipal Law, § 50-a.—Stern v. Stoll, 
DOIN SY Swed wot L, 

Pa.Com.Pl. The provisions of the 
Act of May. 1, 1929, P.L, 905, Art. 12, 
Sec. 1208, 75 P.S. § 738, relate entirely 
to accidents happening wherein a’ de- 
fendant is a nonresident of the county 
wherein the action is brought for the 
recovery of an automobile repair bill. 
—Strouse v. Muratore, 28 North, 23. 
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Pa.Com.Pl. The docket of a justice 
of the peace in an action for the recov- 
ery of an automobile repair bill does 
not show jurisdiction unless the resi- 
dence of the defendant is set forth 
therein, as otherwise, it would be im- 
possible to ascertain whether or not 
the provisions of the Act of May 1, 
1929, supra, 75 P.S. § 1 et seqg., apply.— 
Strouse v. Muratore, 28 North. 23, 

Pa.Com,Pl. An alderman does. not 
have jurisdiction of an action for dam- 
ages arising from an automobile ac- 
cident where defendant’s car was driy- 
en by his agent, since such damages 


a , = a EE oe hi ine Oa 


are recoverable only in an action in 


the nature of trespass on the — case, 
whereas the alderman’s jurisdiction ex- 
tends only to actions in trespass vi et 
armis.—Yoder vy. Universal Credit Co., 
8 Sch.Reg.. 76. 
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Ark. An action against truck owner 
for injuries sustained in Missouri in 
collision between automobile and own- 
er’s truck was a ‘“‘transitory action” 


which, under statute, was properly 
brought in county in Arkansas through 
which the owner’s. truck line ran. 


Pope’s Dig. § 1394—vViking Freight 
Co. vy. Keck, 153 S.W.2d 163, affirmed 
153 S.W.2d 167. 

Ark. A nonresident of . Arkansas 
could maintain action for injuries sus- 
tained in collision between automobile 
and truck, occurring in Missouri, 
against nonresident corporate owner of 
truck, in an Arkansas county in which 
the owner’s truck line ran, based on 
service on the owner’s agent who was 
designated to receive service of process 
in Arkansas, and who resided in anoth- 
er county.—Viking Freight Co. v. Keck, 
aoe S.W.2d 166, affirmed 153 S.W.2d 

Ga. The nonresident motorist act of 
1937 does not require action against 
nonresident: motorist to be brought in 
county where accident occurred or in 
county of official residence of Secre- 
tary of State, but permits action to be 
brought in any county of Georgia. 
Laws 19387, p. 7384, § 3.—Lloyd Adams, 
Ine., vy. Liberty Mut. Ins. Co., 10 S.H. 
2d 46, 190 Ga. 638. 

The. statutory appointment of Secre- 
tary of State to accept service for non- 
resident motorist does not. give non- 
resident a residence in the county of 
official residence of Secretary of State. 
Laws 19387, p. 733, § 1—Lloyd Adams 
Inc., v. Liberty Mut. Ins. Co., 10 S.E. 
2d 46, 190 Ga. 633. 


Under nonresident motorist act of 
1937 authorizing action against non- 
resident motorist to be brought in any 
county in Georgia, action against non- 
resident motorist, predicated on per- 
sonal injuries alleged to have been neg- 
ligently inflicted in» highway accident 
in Berrien county, ‘was properly 
brought, in superior court of Fulton 
county. Laws 1937, p. 734, § 3.—Lloyd 
Adams, Inc., v. Liberty. Mut. Ins. Co., 
10 S.H.2d 46, 190 Ga. 633. 

The nonresident motorist act of 1937, 
authorizing action against nonresident 
motorist to be brought in any county 
in Georgia, was not violative of equal 
protection clause of Federal Constitu- 
tion because act permitted foreign cor- 
poration to be sued in any county, 
whereas domestic corporation was su- 
able only in county in which was lo- 
cated its principal office or place of 
business, or because act allowed non- 
resident defendant to be sued in any 
county at election of plaintiff. Laws 
LOST eo pie T8456 S$ o3isr 1 US.6,A:Const, 
Amend. 14, § 1.—Lloyd Adams, Ine., v. 


Liberty Mut. Ins. Co., 10 S.H.2d 46, 
190 Ga. 633. / 
Miss. Where Georgia corporation 


operated freight motor trucks through 
coastal counties of Mississippi includ- 
ing county wherein motorist. resided, 
and maintained an agency and ware- 
house in Mississippi, action for inju- 
ries sustained by motorist in collision 
in Louisiana between automobile and 
truck operated by corporation was 
properly maintained in county wherein 
motorist resided. Code 1930, § 496.— 
M. & A. Motor Freight Lines y. Villere, 
1 So.2d 788, 190 Miss. 848. 

Ohio. The provision of statute au- 
thorizing actions for injury to person 
or property, caused by negligent. op- 
eration of a motor vehicle by its own- 
er or operator, to be brought by per- 
son injured against such owner or 
operator in county. wherein such in- 
jury occurred, does not confer a right 
of action or create a liability, but re- 
lates solely to venue, and, being ‘“re- 
medial” in character, should be applied 
with liberality. Gen.Code, § 6308— 
Snavely v. Wilkinson, 33 N.W.2d 999, 
138 Ohio St. 125, followed in Carrier 
v. Neal, 33 N.H.2d 1002, 188 Ohio St. 
131, affirming 35 N.H.2d 870. 


‘pal Law, §§ 


Under statute authorizing actions fo! 
injury to person or property caused by 
negligent operation of a motor vehicle 


operator in county wherein such  in- 
jury occurred, an action for injury 
allegedly caused by negligent operation 


after deceased, could be brought 
against executor of estate of such op- 


occurred, and summons could be_is- 
sued and served as therein provided. 
Gen.Code, § 6308.—Snavely v. Wilkin- 
son, 33. _N.H.2d 999, 138 Ohio St. 125, 
followed in Carrier v. Neal, 33 N.H.2d 
1002, 138 Ohio St. 131, affirming 35 N. 
B.2d 870. 

Ohio App. The statute permitting a 
person injured by an automobile to 
bring an action against owner or op- 
erator of the automobile in county 
where accident occurred is a “venue 
statute’ and, therefore, should be liber- 
ally construed to effect the purpose for 
which it was enacted. Gen.Code, § 
6308.—Carrier v. Neal, 
affirmed 33 N.H.2d 1002, 138 Ohio St. 
131, following Snavely v. Wilkinson, 33 
N.E.2d. 999, 138 Ohio St.. 125. 

Under statute permitting a person 
injured by an automobile to bring ac- 
tion against owner or operator of the 
automobile in county where accident 
occurred, one injured as result of op- 
eration of an automobile by one kilJed 
in the collision could sue administratrix 
of deceased for personal injuries in 
county wherein collision occurred, al- 
though neither deceased nor adminis- 
tratrix resided in such county... Gen. 
Code, § 6308.—Carrier v. Neal, 35 N. 


B.2d 870, affirmed 33 N.E.2d 1002, 138 — 


Ohio St. 131,.following Snavely v. Wil- 
kinson, 83 N.E.2d) 999, 138 Ohio St. 
125. 
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Cal. Where recovery from automo- 
bile owner for injuries caused by neg- 
ligence of driver was sought on theory 
of respondeat superior, driver was not 
a “necessary party’. Vehicle Code § 
402; St.1937, ».. 23538.—Sanderson v. 
Niemann, 110 P.2d 1025, prior opinion 
100 P.2d 508: ‘ 


La.App. In action for injuries sus-— 


tained in collision involving van truck 
and ambulance, joining alleged’ co-own- 


a0 


by its owner or operator, brought by 
person injured against such owner or | 


of motor vehicle by its operator, there-_ 


erator in county wherein such injury ~ 


35 N.B.2d 870,: 


af 


er of truck as defendant was error, | 
where alleged co-owner had no inter- — 


est in truck and truck driver was not 


alleged co-owner’s agent or employee. ~ 


—Kearns vy. Atkins, 2 So.2d 507. 

N.Y.App.Div. 
for injuries sustained when. struck. by 
automobile driven by a policeman em- 
ployed by city, city was properly 
joined with the policeman as a defend- 
ait, in view of the fact that, in event 
of a recovery by pedestrian against the 
policeman, the city would be liable over 
to the policeman under statute. Gen- 
eral Municipal Law, § 50-c; . Civil Prac- 
tice Act, 193.—Kosiba v, City 
Saree 24 N.Y.S.2d 37, 260 App.Div. 


N.Y.Sup. In action against city for 
property damages and personal injuries 


allegedly sustained as result of negli- — 
gent operation by policeman of a city-. 


owned police car while in the dis- 
charge of his duties and within the 
scope of his employment, the police- 
man was not a ‘necessary party” and 
therefore plaintiff's cross-motion to 
discontinue the action against the po- 
liceman was granted. General Munici- 
50-a to 50-c.—Schwartz 

v. City of New York, 25 N.Y.S.2d 964. 
N.Y.Sup. The advancement of mon- 
ey by insurance company to automo- 
bile owner under “loan receipt”, obli- 
gating owner to repay amount thereof 
only to extent of any net recovery by 
owner on account of damage to auto- 
mobile resulting from a stipulated col- 
lision and pledging such recovery as 
security for repayment was not in vio- 
lation of insurance law, and was not an 
“assignment of cause of action’ by 


owner for damages to automobile, so- 


as to deprive owner of right to recoy- 
er such damages, on ground that own- 
er was not the “real party in interest.” 


In action by pedestrian — 


of 


Jy, 


/ 


‘ 


mye 5 might ultimately have right to indem- 


aN 


3 3 here it was possible 
defendant i 


automobile accident case 


nity against operator of automobile, 
motion to add driver of automobile as 
impleaded defendant in an action, aris- 
ing from the accident was granted not- 
withstanding that there was an in- 
surance policy covering defendant and 
operator of his automobile—Barrett v. 
Bowen, 27 N.Y.S.2d 693. 
- Ohio App. In action by | passenger 
against bus company for injuries sys- 
tained when bus collided at highway 
intersection with automobile, bus com- 
pany and administratrix of estate of 
driver of automobile, who was killed 
in collision, were properly joined as 
parties defendant.—Statford v.. Central 
Greyhound Lines, 34 N.H.2d 587. 
Pa.Co. In an action to recover for 
_personal injuries and property damage, 
due to a collision between automobiles, 
a mere naked allegation by defendant 


' that plaintiff's claim for damages had 


‘been partially paid by an insurance 
company was not sufficient to compel 
that company to join or be joined as a 
party plaintiff in a suit instituted by 
the insured. Non-joinder was no ground 
for dismissal of the entire suit.—Smyth 
vy. Bluestone, 88 P.L.J. 597. 

Rule 2002, promulgated by the Penn- 
“sylvania supreme court for procedure 
in civil actions in lower courts, does 
not contemplate that a mere allegation 
of partial payment of a bill for the 
repair of an insured automobile shall 
make the insurance company the “real 
party in interest” so as to require its 
joinder as a party plaintiff. Defend- 
-ant’s offer to prove by cross-examina- 
tion of plaintiff that her only interest 
in the case was the unpaid balance of 
the bill was properly refused, in that 
plaintiff had the right to proceed 
against defendant to collect that bal- 
ance, plus compensation for personal 
injuries.—Smyth vy. Bluestone, 88 P.L. 
T2105 596 ) 

-Pa.Com.Pl. In an action to recover 
for property damage arising out of a 
collision of motor vehicles, a plaintiff 
who carries insurance protecting him- 
self against such loss is not required by 
Pa.R.C.P. 2002 to set forth the name 
of his insurance carrier as a party 
plaintiff unless and until he has as- 
signed all or part of his alleged claim 


against the defendant to it.—Hem- 
minger v. Johnson, 39 D. & C. 13, 3 
/Kay!L.J. 236. 

-Pa.Com.Pl. In action of trespass, for 


death of workman killed by dump ma- 


- chine known as euclid, service of sum- 


mons made on operating company 
through Secretary of Revenue, Bureau 
of Motor Vehicles, under Act 1929, P.L. 
1721, No. 563, 75 P.S. §§ 1201-1205, 
and. petition to set aside return of 
service, in that euclid in question was 
a motor vehicle as described by afore- 
said Act, and that tractors, bulldozers 
-and euclids, not being used on high- 
ways, do not come under Motor Vehicle 
Code. Held, such truck not apd a dif- 
ferent from other large trucks embody- 
ing truck body and engine of propul- 
sion, used on streets ‘and highways 
transporting dirt: for dike or other 
construction, carrying persons or ma- 
terial is a motor vehicle. Service there- 
fore properly made upon Secretary of 
Revenue. Rule to set aside service dis- 
charged.—Badera vy. Goeringer Const. 
Co., 34 Luz.L.Reg.Rep. 173. 

Tenn. Where summons, in action for 
death of person killed because of al- 
Jegedly defective automobile which he 
had hired from lessee of corporation 
engaged in licensing equipment nec- 
essary in business of renting automo- 
biles for hire to the public, command- 
ed sheriff ‘to summon (corporation) 
operated by (lessee), R.B.S., Mgr., 812 
Market St., Chattanooga, Tenn.,” and 
summons was served on lessee’s mana- 
ger, it was apparent that plaintiff was 
proceeding against lessee and not 
against corporation.—Stansell vy. Hertz 
Drivurself: System, 144 S.W.2d 784. 

Tex.Civ.App. In action for death 
resulting from automobile collision, al- 


iy as 
: father, fa 


aes $j f 
As aS Ns 


resu 
automobile ownéd by his 
f er-was not a “necessary 
party” in suit against his son as such 
term is usually understood.—Moore v. 


n driving 
th 


Hoover, 150 S.W.2d_96. 
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C.C.A.N.Y. The Connecticut statute 
authorizing service on a nonresident 
defendant involved in an automobile 
accident in Connecticut by serving the 
Connecticut Commissioner of Motor 
Vehicles is not unconstitutional, where 
officer making service-on commissioner 
is under a duty to send written notice 
promptly to the nonresident defendant 
and he reports his doings on return 
of the writ, and under another statute 
a continuance is provided for if. the 
defendant has not appeared.  Gen.St. 
Conn.1930, §§$ 5473, 5501.—Tublitz v. 
hs eae 118 F.2d 29, affirming 33 


D. Where information  ob- 
tained by. plaintiff’ from license re- 
ceipts and. from insurance company 
adjuster indicated that in 1939, Cotul- 
la, Tex., was place of residence of non- 
resident defendant whose truck was 
involved in accident in 1940, but de- 
fendant at time of accident actually 
resided at Alamo, Tex., and there was 
evidence that truck driver so informed 
sheriff where accident oceurred, origi- 
nal notice by registered letter sent to 
Cotulla, Tex., and returned unclaimed 
was not sent to “last known address” 
of defendant, who was entitled to have 
service quashed. Code Iowa 1939, §§ 


5038.01-5038.08.—Glenn y. Holub, 36 
F.Supp. 941. 
Although nonresident automobile 


owner was entitled to have service of 
original notice quashed because not 
sent to his last known address, failure 
to serve proper notice did not require 
dismissal of cause, but plaintiff was 
entitled to serve an additional sum- 
mons. Code Iowa 1939, §§ 5038.01- 
aoe imc sne v. Holub, 36 F.Supp. 
D.C.Ky. Under Kentucky statutes 
making Secretary of State agent of 
nonresident motorist for service of 
process, secretary need not actually 
succeed in notifying nonresident motor- 
ist, if all details of statute have been 
complied with, and the plaintiff has 
stated correct address of nonresident 
motorist and is not guilty of fraud or 
bad faith. Ky.St. §§ 12-1, 12-2.—Morris 
ee Truck Line, 39 F.Supp. 
D.C.La. In action by residents of 
Louisiana for injuries sustained in au- 
tomobile collision against nonresident, 
service of process on secretary of state 
was sufficient to give court jurisdic- 
tion over the nonresident, since the 
nonresident under statute by using the 
highways designated secretary of state 
as agent for service of process. Act 
La. No. 86 of 1928, § 1, as amended by 
Act La. No. 184 of 1932, and § :2.— 
Williams v. James, 34 F.Supp. 61. 
D.C.La. Where Mississippi automo- 
bile owner was an occupant of his au- 
tomobile being driven by his gratuitous 
passenger at time of automobile acci- 
dent in Louisiana, the owner was ‘‘op- 
erating motor vehicle’ on Louisiana 
highways within meaning of Louisiana 
statute authorizing service of process 
on Secretary of State in action against 
nonresident growing out of accident in 
which nonresident was involved while 
operating motor vehicle on Louisiana 
highway, since principle “qui facit per 
alium facit per se’, or he who acts 
through another acts himself, was ap- 
Plicable. Acts La. No. 86 of 1928, § 1, 
as amendéd by Acts La. No. 184 of 
raed § 1.—Wheat y. White, 88 F.Supp. 
GON: 
Where Louisiana statute authorizing 
service of process on Secretary of State 
as attorney for service of process on 
nonresident automobile owner, in ac- 
tion involving collision in which non- 
resident was involved while operating 
automobile on Louisiana highways or 
while automobile was operated by his 
chauffeur, was amended by substitution 
of the word. “employee” for ‘“chauf- 
feur’’, a nonresident owner of automo- 
bile while making use of Louisiana 


of negligence ‘of son 


\ 


‘motor vehicle on a public high 


have, 


tomobile can ‘operate’ the 
through another person, not hi 
ployee, and be deemed to have appo 
ed the Secretary of State his lawful a 
torney for serving him. Acts La. N 
86 of 1928, § 1, as amended by Acts 
No. 184 of 1932, § 1—Wheat v. Wh 


D.C.Md. The Maryland statute m: 
ing secretary of state attorney for 
service of process on nonresident mo- 
torists, using state highways in 
action or proceeding growing ou 
any accident, covers third party 
fendant proceeding growing out of a 
tomobile collision. Code Md.1939, a 
56, § 188.—Malkin y. Arundel Corpor 


‘ 


pee ey 
fos 72386 F.Supp. 
-The Missouri statute providing for 
service of process on motor carrie 
whether an individual or a corporation, — 
by service upon secretary of publ 
service commission without requirement 
that secretary give any kind of act 
notice to. defendant carrier, and whic 


designate a service agent as an optiona 
alternative is unconstitutional as violat: 
ing “due process of law” clauses of fi 
eral and state constitutions. Mo.St.A 
§ 5279, p. 6694; U.S.C.A.Const.Ame: 
14;  Mo.St:Ann.Const. art. 2, § 30 
Halliday v. Burlington Transp. C 
F.Supp. 108. igs ash 
D.C.N.Y. Where filling station o 
tor while inflating spare tire of tru 
sustained injuries ag alleged result 
defect in spare tire, aceident di 
occur within confines of a ‘‘public 
way” within statute providing for ser 
ice of summons on secretary of state 
if‘ action is brought against a nonresi- — 
dent motorist growing out of an acci- 
dent in which motorist is involved whil 
operating a motor vehicle on a “public 
highway’, irrespective of whether 
cident took place within filling station 
proper or in public parking place out- 
side thereof, and regardless of whether 
station was located on a_ street or : 
public highway, since a public highy 
includes any | ‘‘street’’. Vehicle 
Trafic Law N.Y. § 2, subds. 2, 3; § 
—Finn v. Schreiber, 35 F.Supp. 638. — 
The statute providing for service of — 
summons on secretary of state in ‘ 
tion against a nonresident moto 
growing out of an accident in whi 
motorist is involved while operatin, 


Oy 
a 


Bee nC, ay | 
would be unconstitutional if it wa mt 
tended to permit service on nor i- 
dents in actions not arising from a neg- 
ligent use of the public highways 
Vehicle and Traffic Law N.Y..§ 52.— 
Finn y. Schreiber, 35 F.Supp. 638. 
“Public highway”, within ute 
providing for service of summons on 
secretary of state in action against a — 
nonresident motorist growing out of 
an accident in which motorist is in- ~ 
volved while operating a motor vehicle ~ 
on a “public highway”, is a place to 
which the public has a right to go, and 
the use of which it has the right to 
under reasonable restrictions at 
all times. Vehicle and Traffic Law N.Y. ~ 
Pie ne v. Schreiber, 35 F.Supp. 
The statute providing for service of 
summons on secretary of state in an 
action against a nonresident motorist 
growing out of an accident in which 
motorist is involved while operating a 
motor vehicle on a public highway is in 


derogation of the common law and 
must be strictly construed. Vehicle 
and Traffic Law N.Y. 52.—Finn y.. 


Schreiber, 35 F.Supp. 638. 

Where filling station operator while 
inflating spare tire of truck sustained 
injuries as alleged result of defect in 
spare tire, accident was not one ‘‘grow- 
ing out of an accident” within statute 


i 
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providing for service of summons on 
secretary of state in action against a 
nonresident motorist “growing out of 
an accident” in which motorist is in- 
volved while operating a motor vehicle 
on a public highway, notwithstanding 
blow-out on public highway was alleged 
to be directly connected with the acci- 
dent, in absence of showing that flat 
tire resulted from accident or collision 
or from causes incident to use of the 
highway. Vehicle and Traffic Law N. 
Y. § 52.—Finn v. Schreiber, 35 F.Supp. 


638, 


D.C.Pa. The Pennsylvania Nonresi- 
dence Service Act authorizing service on 
nonresident motor vehicle owners in ac- 


cident cases by serving secretary of 


revenue and sending copy of process to 
defendant’s last known address by reg- 
jstered mail is constitutional. 75 P-S. 
Pa. §§ 1201, 1202.—Sussan v. Strasser, 
36 F.Supp. 266. 

D.C.Wash. Where Washington stat- 
ute permitted service of process on 
nonresident motorist by leaving copy 
with secretary of state and mailing 
notice of such service and copy of 
the process to motorist by registered 
mail, proviso that personal service out- 
side the state should relieve plaintiff 
of obligation to mail copy of process 
to motorist did not relieve plaintiff 
of obligation to mail notice of service 
and to file an affidavit of compliance 


_therewith along with the motorist’s 


return receipt. Rem.Rey.Stat.Wash. § 
6360—129.—Smith v. Belmore, 1 F.R.D. 
633. 

D.C.Wis. The Wisconsin statute pro- 
viding for service of process on non- 
resident in action arising out of opera- 
tion of motor vehicle on state highways 
by serving copy on Commissioner of 

otor Vehicles and mailing notice of 
service and copy of process to nonresi- 
dent at his last known address was en- 
acted for the protection of the person 


who might be injured, rather than to 


provide any convenience for the non- 
resident user of state highways. St. 
Wis.1939, § 85.05(3).—Zavis v. Warren, 
35 F.Supp. 689. 
The Wisconsin statute providing for 
service of process on nonresident in ac- 


_ tion arising out of operation of motor 
_yehicle on state highways by serving 


copy on Commissioner of Motor Vehicles 


and mailing notice of service and copy 


of process to nonresident at his last 
known address is calculated to give the 
nonresident defendant adequate notice 
of the pendency of the proceeding. St. 
Wis.1939, § 85.05(3).—Zavis v. Warren, 


35 F.Supp. 689. 


A nonresident defendant in automo- 
bile accident case had no substantive 
right requiring process to be served on 
Secretary of State under Wisconsin 


_ statute as it existed when accident oc- 


curred rather than on Commissioner of 
Motor Vehicles under statute as it ex- 
isted when action was commenced and 


- defendant was not prejudiced by plain- 


tiffs’ following procedure in force when 
action was commenced, where provi- 
sions for notice to defendant were not 
changed, since designation of the state 
official was a matter of procedure with- 
in the power of the Legislature. St. 
Wis.1987, § 85.05(3); St.Wis.1939, °§ 
SEN ara a y. Warren, 35 F.Supp. 


Ark. In action for injuries resulting 
from automobile collision, under law 
authorizing bringing of transitory suit 
for personal injuries in any _ county 
where service of summons could be ob- 
tained upon defendant, service of sum- 
mons in county other than that of 
defendant’s residence would not be 
quashed on account of allegedly false 
statement by circuit court clerk where- 
by defendant was induced to remain in 
county to deliver an address thereby 
making service possible, where plaintiff 
was not shown to be connected with a 
scheme to induce defendant to enter 
or remain in county where summons 
was served.—Cohen v. Ramey, 147 S.W. 
2d 338. 

Ark. The statute relating to service 
of summons on owner of motorbusses, 
ete., applies to all operators of trucks, 
busses, etc., regardless of whether they 
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MOTOR VEHICLES 
are operating on fixed lines. Pope’s 
Dig. § 1377.—Viking Freight Co, v. 
Keck, 153 S.W.2d 163, affirmed 153 S. 
W.2d 167. Dad 

In action against truck owner, a for- 
eign corporation, for injuries sustained 
in Missouri in collision between auto- 
mobile and truck, which was brought 
in county in Arkansas through which 
owner’s truck line ran, but in which 
owner had no designated agent for 
service of process, service on the agent 
who was designated by the owner to 
receive service, and who resided in an- 
other county, was sufficient. Pope’s 


Dig. 1394.—Viking Freight Co. v. 
Keck, 153 S.W.2d 1638, affirmed 153 
S.W.2d 167. 

Ark. A nonresident of Arkansas 


could maintain action for injuries sus- 
tained in collision between automobile 
and truck, occurring in Missouri, 
against nonresident corporate owner of 
truck, in an Arkansas county in which 
the owner’s truck line ran, based on 
service on the owner’s agent who was 
designated to receive service of process 
in Arkansas, and who resided in an- 
other county.—Viking Freight Co. v. 
Keck, 153 S.W.2d 166, affirmed 153 S. 
W.2d 167. 

Cal.Super. A nonresident minor mo- 
torist, on whom personal service was 
made in Canada by duly qualified offi- 
cer, was properly served with process 
under provision in Vehicle Code relat- 
ing to service of process on nonresi- 
dent motorist. Vehicle Code, § 404, St. 
1935, p. 154; Civ.Code, § 33.—Silver 
Swan Liquor Corporation y. Adams, 110 
P.2d 1097 


The statutory designation of Director 
of Motor Vehicles as attorney upon 
whom process may be served in action 
against nonresident motorist is bind- 
ing on minor nonresident motorist 
using highways of state, notwithstand- 
ing the general rule that delegation of 
power attempted by minor himself is 
void. Vehicle Code, § 404, St.1935, p. 
154; Civ.Code, § 33.—Silver Swan Liq- 
“or Corporation v. Adams, 110 P.2d 


. 


Iowa. The provisions of the Motor 
Vehicle Act with respect to jurisdiction 
of a nonresident corporation are not ex- 
clusive, but the act gives to aggrieved 
party a choice regarding the manner 
in which an original notice may be 
served in action against nonresident 
corporation for damages growing out 
of an automobile accident. Code 1939, 
§ 5038.02.—Schoulte v. Great Lakes 
Forwarding Corporation, 298 N.W. 914. 
230 Iowa 812. 


In action for death of motorist-who 
was fatally injured in collision with 
truck of nonresident corporation, which 
truck was being operated on highways 
of Iowa, service on resident agent of 
the nonresident corporation for service 
in Iowa gave court jurisdiction of the 
nonresident corporation. Code 1939, § 
Dat diac aN Ia Great Lakes For- 
warding Corporation, 298 Ww. 

230 Iowa 812. eae spina eee 


_ ia. The language of statute author- 
izing service of civil process upon the 
secretary of state as agent of a non- 
resident in any action or proceeding 
growing out of any accident or colli- 
sion, while op per a motor vehicle 
on the highways of the state, is unam- 
biguous and the letter of it is not to 
be disregarded under the pretext of 
pursuing its spirit. Act No. 86 of 
1928, § 1, as amended by Act No. 184, 
of 1932,.§ 1; Rey.Civ.Code, art. 13.— 
Maddry v. Moore Bros. Lumber Co., 197 
So. 651, 195 La. 979, answer to certified 
question conformed to 197 So. 653. 


La.App. The purpose of statute au- 
thorizing service on nonresident motor- 
ist in action arising out of operation of 
motor vehicle within state by service 
on.secretary of state is to afford in- 
jured person the opportunity to assert 
in the proper state court the rights and 
actions which without such law, he 
would be forced to exercise in the for- 
ums of the defendants’ domicile. Act 
No. 86 of 1928, as amended by Act No. 
184 of 1932.—Maddry vy. Moore Bros. 
Lumber Co., 197 So. 653, conforming to 
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answer to certified question 197 
651, 195 La. 979. hoe 
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So. 


The statute authorizing service oh | 


non-resident motorist in action arising 
out of operation of motor vehicle with- 
in state by service on secretary of state 
is constitutional as a valid exercise of 
the “police power’. Act No. 86 of 1928, 
as amended by Act No. 184 of 1932.— 
Maddry v. Moore Bros. Lumber Co., 
197 So. 658, conforming to answer_to 
certified question 197 So. 651, 195 La. 
rls) : 
Mont. The application of statute au- 
thorizing service of process on Secre- 
tary of State in action growing out of 
accident in which defendant or his 
agent was involved while operating mo- 
tor vehicle in state depends entirely on 
operation of motor vehicle by defend- 
ant or his agent, not on ownership 
thereof. Laws 1937, ¢. 10, § 3.—State 
ex rel. Gallagher v. District Court of 
Sixth Judicial Dist. in and for Gallatin 
County, 114 P.2d 1047. 

The word ‘operate’ or “operation” 
in statute authorizing service of proc- 
ess on Secretary of State in action 
growing out of accident in which de- 
fendant or his agent was involved while 
operating motor vehicle in state refers 
to physical act of working mechanism 
of vehicle. 
State ex rel. Gallagher v. District Court 
of Sixth Judicial Dist. in and for Galla- 
tin County, 114 P.2d 1047. 

The statute authorizing service of 
process on Secretary o. State in action 
growing out of accident in which de- 
fendant or his agent was involved 
while operating motor vehicle in state 
is not intended solely for benefit of 
plaintiffs residing in state against non- 
resident defendants, but also applies to 
actions by nonresident plaintiffs 
against nonresident defendants. Laws 
1937, ec. 10, § 3.—State ex rel. Gallagher 
v. District Court of Sixth Judicial Dist. 
pe for Gallatin County, 114 P.2d 


The statute authorizing service of 


process on Secretary of State in action 
growing out of accident in which de- 
fendant or his agent was involved while 
operating motor vehicle in state is not 
to be strictly construed because in de- 
rogation of common law, in view of 
statute abrogating such rule of con- 
struction and requiring that statutory 
provisions be liberally construed with 
view to effect their objects and pro- 
mote justice. Laws 1937, c. 10, § 8; 
Rey.Codes 1935, § 4.—State ex rel. 
Gallagher vy. District Court of Sixth 
Judicial Dist. in and for Gallatin Coun- 
ty, 114 P.2d 1047. 

The object of act authorizing service 
of process on Secretary of State in ac- 


‘tion growing out of accident in which 


defendant or his agent was involved 
while operating motor vehicle in state 
is to further safety of highway traffic 
within state and afford practicable 
remedy for damage arising from negli- 
gence on highways by providing for 
service of summons within state where 
it would otherwise be impossible or 
virtually so. Laws 1937, ¢: 10,.§ 3.— 
State ex rel. Gallagher y. District Court 
of Sixth Judicial Dist. in and for Gal- 
latin County, 114 P.2d 1047. 

Neb. The statute providing that the 
use of a street or highway by a non- 
resident motorist or his agent shall be 
deemed an appointment of the Secre- 
tary of State as his attorney for service 
of process in all actions growing out 
of. such operations is inapplicable to 
the personal representative of a de- 
ceased nonresident motorist, since mere 
liberal construction cannot, for the pur- 
pose of embracing other persons than 
those to whom the statute is expressly 
made applicable, supply that which the 
Legislature has, either deliberately, or 
inadvertently, or through lack of fore- 
sight, omitted. Comp.St.1929, §§ 20- 
530, 20-2219.—Downing vy. Schwenck, 
298 N.W. 278. 

Neb. The nonresident motorists’ law 
permitting service of process by sery- 
ing the secretary of state is to be 
strictly construed and applies only to 
those persons specifically designated in 
the statute. Comp.St.1929, § 20-5380. 
—Rose v. Gisi, 298 N.W. 338. 


Laws: /:1937,4e:10, 0§ 63s 


nonresident or his agent 
vehicle within the s 


and for Bernalillo County, 


per Poultry Co., 21 N.Y.8.2d 


WOT: 
ie nonresident mot 
g that the use and o 


eration by a 
of a motor 
state, shall be 
deemed an appointment of the secre- 
tary of state as the nonresident’s at- 
torney on whom may be served all 
legal processes in any action or pro- 
ceeding against the nonresident grow- 
ing out of such use or operation, means 
the actual physical driving and han- 
dling of the motor vehicle, but the ad- 
dition of the word ‘use’ clearly evi- 
dences an intent to include persons 
other than the actual operator of the 
vehicle, the words not being synony- 
mous. Comp.St.1929, § 20-530.—Rose v. 
Gisi, 298 N.W. 333. 

- Where’ nonresident 


employee was 


placed in charge of truck by nonresi- 


dent employer, and employee permitted 


an unauthorized nonresident to oper- 


ate the truck on the public highways 
of the state in the employer’s business, 


all three were subject to service of 


process under the provisions of the 
nonresident motorists’ law. Comp.St. 
Rake § 20-530.—Rose v. Gisi, 298 N.W. 


N.M. The statute authorizing the 
service of process upon nonresident 
motorists used the word ‘process’ in 
the sense of “summons”, Laws 1931, 
ec. 127.—State ex rel. Dresden y. Dis- 
trict Court of Second. Judicial Dist. in 
112: P.2da 
506, 45 N.M. 119. 


Under statute relating to service of 
process’ upon nonresident motorists, 
the provision that the judge “shall make 
an order directing that service of proc- 
ess be made on the defendant as pro- 
vided in section 1 hereof; and also 
that a copy of the process and com- 
plaint and of said order and a_ notice 
that the same have been served upon 
the secretary of state pursuant to this 
act, be delivered to the defendant per- 
sonally without the state”, the word 
“same” refers to process, and it is not 
necessary that a copy of the court’s 
order be served on the secretary of 
state and that notice be delivered to 
the defendant personally that such 
copy has been served upon the secre- 
tary of state. Laws 1931, c. 127, § 1. 
—State ex rel. Dresden v. District Court 
of Second Judicial Dist. in and for 
Bernalillo County, 112 P.2d 506, 45 N. 

The purpose of the statute relating 
to service of process upon nonresident 
motorists is to accomplish due process 
upon the defendant by service of sum- 
mons upon the statutory agent of the 
defendant and to give further sub- 
stance to the service of process by per- 
sonal service upon the defendant of a 
notice that the formal part of the stat- 
utory service of process has been com- 
plied with and also by delivery to him 
personally of a copy of the process and 
a complaint and a copy of the or- 


5 der of the court directing the service. 


Laws 1931, c. 127.—State ex rel. Dres- 
den vy. District Court of Second Judicial 
Dist. in and for Bernalillo County, 112 
P.2d 506, 45 N.M. 119. 

N.Y.Sup. In action against foreign 
transportation corporation, service of 
process could not be had under New 
York statute by delivery of summons to 
agent designated under the Motor Car- 
rier Act as agent for the service of 
process upon a foreign corporation 
where the corporation was not licensed 
to do business in New York, and main- 
tained no office or employees, and did 
no business within the state, and the 
agent was not an officer of the corpo- 
yation, and was neither a cashier, di- 
rector, or managing agent, and a cer- 
tificate of designation was not filed 
with the Department of State, Depart- 
ment of Banks, or the Department of 
Insurance as required by statute. Civ- 
il Practice Act, § 229, subds. 1-3; 
Motor Carrier Act 1935, § 221(a, c), 
49 U.S.C.A. § 321(a, c).—Kuris vy. Pep- 


‘Dp 
791, 174 
Misc. 801 


The provision of the Motor Carrier 
Act for the designation of an exclusive 
agent for the service of process on a 
foreign corporation doing business in 


ee se n the 
orists’ law provid- the 


tate was, int 
Interstate Commerce Commission 
jurisdiction of proceedings involving 


the commercial, financial and business 


aspects of interstate highway trans- 
portation, and was not intended to su- 
persede New York statutes providing 
for service of process on corporations. 
Motor Carrier Act 1935, § 221(a, ¢), 
49 US.C.A. § 821(a, ce); Civil Practice 
Act, § 229; U.S.C.A.Const. art. 1, § 8, 
cl, 3—Kuris y. Pepper Poultry Co., 21 
N.Y.S.2d 791, 174 Mise. 801. 

N.¥Y.Sup. Any road or alley, even if 
privately owned, is considered a ‘“‘pub- 
lic highway’ within statute providing 
for service of summons’ on a nonresi- 
dent in any action growing out of 
motor vehicle accident on a_ public 
highway, but the only driveway which 
is considered as a public highway is 
a publie driveway. Vehicle and Traf- 
fic Law, § 2, subd. 2; § 52.—Zielinski 
v. Lyford, 23 N.Y.S.2d 489. 

A “public driveway”, within rule 
that a public driveway is a public high- 
way within statute authorizing service 
of process on nonresident in action 
growing out of motor vehicle accident 
on public highway, does not mean a 
driveway which some members of the 
general public may use from time to 
time because such use is common to 
all driveways, but means a driveway 
in which the public has some right and 
over which some public. officers have 
control. Vehicle and Traffic Law, § 2, 
subd. 2; § 52.—Zielinski v. Lyford, 23 
N.Y.S.2d 489. 


Where place where .motor vehicle ac- - 


cident occurred was privately owned 
and owner could at any moment pre- 
vent any member of public from using 
property, the owner transported auto 
mobiles from other ports to its dock 
and, after it removed automobiles from 
its boats, placed them on the property 
where accident occurred to be there 
delivered to consignee, the place was 
not a “public driveway” and. not a 
“public highway” within statute au- 
thorizing service of summons on non- 
resident in action growing out of motor 
vehicle accident on public highway, and 
therefore court did not secure juris- 
diction of nonresident by service of 
summons in accordance with statute. 
Vehicle and Traffic Law, § 2, subd. 2; 
ona chee y. Lyford, 23 N.Y.S.2d 
489. 

N.Y.City Ct. The statute dealing 
with service of summons on nonresident 
motorists by service on the secretary 
of state in an action growing out of 
any accident or collision while the non- 
resident is operating a motor vehicle 
on a “public highway” did not author- 
ize service of summons on nonresident 
motorist by service on the secretary of 
state in action involving a collision on 
the grounds of the World’s Fair, since 
the statute has no application where 
an accident or collision occurs on pri- 
vate property. Vehicle and _ ‘Traffic 
Law, § 52.—Catalano v. Maddux, 22 
N.Y.S.2d 149, 175 Mise. 24. 


N.Y.City Ct. The section of the 
Vehicle and Traflic Law dealing with 
service of summons on nonresidents, 
being in derogation of the common law, 
should be strictly construed. Vehicle 
and Traffic Law, § 52.—Balter v. Web- 
ner, 23 N.Y.S.2d 918, 175 Misc. 184. 

The section of the Vehicle and Traffic 
Law dealing with service of summons 
on nonresidents does not permit the 
service of process on an executor of a 
deceased nonresident owner or operator 
of a motor vehicle. Vehicle and Traffic 
Law, § 52.—Balter v. Webner, 23 N.Y.S. 
2d 918, 175 Mise. 184. 

N.C. Attempted service in North 
Carolina by a Tennessee motorist on 
one who was designated in compliance 
with congressional act aS process agent 
for the state of North Carolina by Ten- 
nessee corporation, which was a com- 
mon carrier by motor vehicle, would 
not suffice to bring corporation into 
North Carolina court, on a cause of 
action arising out of a collision in Ten- 
nessee. 49 U.S.C.A. § 321(c).—King v. 
Robinson Transfer Motor Lines, 13 S. 
H.2d 2338, 219 N.C. 223. 


Onio App. The statutes pertaining 


" in Wink so eerie , WY . ~ 
ended to confer upon . 


-are “jurisdictional” in character, and 


: 45) oor Set Vids Se alates 
to service of process upon nonresident — 
owners or operators of motor vehicles _ 


hence require a strict construction. . — 
Gen.Code, §§ 6308-1 to 6308-5.—Carrier 
v. Neal, 35 N.E.2d_ 870, affirmed 33. 
N.H.2d. 1002, ,188 Ohio St. 131,, fol’ — 
lowing Snavely v. Wilkinson, 33 N.E. 
2d, 999,.138 Ohio St. 125, ee 
Pa. The right of service of process . 
on a nonresident defendant under stat-— 
ute providing for service of process on — 
Secretary of Revenue exists only where 
action has been instituted in county ie 
in which automobile accident occurred. — 
75 P.S. § 1202.—Nathan v. McGinley,. 
16 A.2d 2, 340 Pa. 10. ey 
The rule of civil procedure providing ~ 
that a defendant shall ave same 
rights in securing service of process as_ 
plaintiff did not authorize serving — 
process upon .a_ resident of North _ 
Carolina, as additional defendant, by 
serving process on Secretary of Reve- | 
nue under original defendant’s peti- — 
tion to bring in North Carolina resi- 
dent as additional defendant in auto- | 
mobile accident case, where collision 
between original and additional defend- | 
ants’ automobiles occurred in Mont-\ 


ee 


gomery county, and plaintiff's action 
against original defendant was brought — 
in Philadelphia, where such defendant 


resided. Rules of Civil Procedure, 
rules 2252, 2254, 12 P.S. Appendix; | 
12 PS. § 672; 75 P.S. § 1202.—Nathan 


v. McGinley, 16 A.2d 2, 340 Pa. 10. © 
Where action against original de- 
fendant, in whose automobile plaintifé 
was riding at time of collision, was — 
brought in Philadelphia where original 
defendant resided, and collision, which 
involved automobiles of original de- | 
fendant and a nonresident, occurred in 
Montgomery county, service of process 
upon nonresident, as additional de- — 
fendant, by serving process on Secre- Ne 
tary of Revenue under original defend- 
ant’s petition to bring in nonresident ° 
as an additional detendant, was in- — 
valid. Rules of Civil Procedure, rule ¢ 
2252, 2254, 12 P.S. Appendix; 12 P.S._ 
§ 672; 75 P.S. § 1202.—Nathan v. 
McGinley, 16 A.2d 2, 340 Pa. 10. Nee! 
_ Pa. A Pennsylvania court had NO 44 
jurisdiction to entertain suit against 
New Jersey dairy association for inju- 
ries suffered) in automobile accident, 
on basis of service by registered mail 
to secretary of revenue and to the asso- 
ciation, unles§ association, by operat- _ 
ing a motor vehicle within the state, — 
brought itself within statute authoriz- a 
ing such procedure. 75 P.S.§ 1201 et 
seq.—Midora v. Alfieri, 17 A.2d 873, 341 
Pa. 27 ‘ pa 
Where New Jersey dairy association — 
was sued for injuries suffered in truck 
collision in Pennsylvania, and was 
served by registered mail to it and 
secretary of revenue, on theory that 
it operated one of the trucks within the 
state, it could raise preliminarily, un-— 
der statute, the question of Pennsyl- 
vania court’s jurisdiction over it, as 
depending on whether it actually op- — 
erated the truck, and if Pennsylvania — 
court lacked jurisdiction, the associa- 
tion should not be obliged to come — 
into Pennsylvania and defend at trial 
of the ultimate issue. 12 P.S. § 672 et — 
seq.; 75 P.S. § 1201 et seq.—Midora v. 
Alfieri, Vi AC 2a, 873, 941) bal, aie 
Pa.Super. Under Rule of Civil Proce- 
dure that a defendant shall haye the 
same rights in securing service as the 
plaintiff had for service in the action, 
where plaintiffs in action for injuries 
sustained in automobile collision insti- 
tuted action in Philadelphia county 
where service could be had on defend- 
ant, and not in Delaware county where 
damages were suffered, defendant was 
not authorized to bring in an additional 
defendant by deputized service in any 
county in Pennsylvania, but, if the 
original action had been commenced in 
county where injuries were suffered, de- 
fendant would have been entitled to 
serve additional defendant in any other 
county in the state by deputation. Pa. 
R.C.P. No, 2254, 12 P.S.Appendix; 75 
P.S. § 738,—Hartman v, Donahue, 16 A. 
2d 691, 142 Pa.Super. 382. 
Pa.Com.Pl. The Act of May 14, 1929, 
P.L. 1721, 75 P.S, § 1201. et seq., au- 


§ 974 


thorizing service of the summons upon 
the Secretary of Revenue in an action 
of trespass arising out of an automobile 
collision, may not be invoked in an ac- 
tion by one nonresident against an- 
other nonresident of Pennsylvania.— 
Haddonleigh Hstates, Inc., v. Spector 
Motor Service, Inc., 41 D. & C. 246. 
A foreign business corporation which 
has received a certificate of authority 
to transact business in Pennsylvania 
under section 1010 of the Business Cor- 
poration Law of May 5, 19338, P.L, 364, 
15 P.S. § 2852—1010, is for all practi- 
‘ cal purposes a resident of Pennsylyania 
‘and is, therefore, entitled to avail itself 
of the remedy afforded by the Act of 
‘May 14, 1929, P.L, 1721, 75 P.S. § 
1201 et seq.—Haddonleigh Estates, Inc., 
v. Spector Motor Service, Inc., 41 D. 
& C. 6. sain 
In an action by two plaintiffs, one a 
resident of Pennsylvania and the other 
a nonresident; against a nonresident 
defendant, arising out of an automobile 
bd § accident, service may be made upon de- 
fondant in accordance with the Act of 
May 14, 1929, P.L. 1721, 75 P.S. § 1201 
et seq., and defendant be thereby 
- -pbrought into court to answer the elaims 
of both plaintiffs, since the issuance 
of a single writ of summons is all that 
is required no matter how, many plain- 
_ tiffs may be joined, and without regard 
to the respective amounts of the plain- 


tiffs?’ claims.—Haddonleigh Estates, 
‘Ine, v.. Spector Motor Service, Inc., 41 
Remi pe TO, eee C246 


- 'Pa.Com.P1. When personal service is 
- obtained in the county where the al- 
- derman is commissioned, and the acci- 
dent oecurred the alderman has juris- 
diction to render judgment for $150, in 
a Trespass vi et armis action involv- 
ing damage to a motor vehicle.—Glose 
vy, Setzer, 19 Leh.L.J. 161. } 
Section 1208 of the motor vehicle 
code, 75 P.S. § 738, which requires 
‘plaintiff to produce a receipted bill and 
limits the judgment before an alderman 
or justice of the peace . to $100. ap- 
_ plies only when process is served out- 
_- side of. the county.—Glose v. Setzer, 19 
Pe Leh.L.J. 161. > 

- Tex.Civ.App. An’ unmarried soldier, 
- originally domiciled in Texas, who was 
- -pursuant to military orders transferred 
to a military reservation within terri- 
- torial boundaries of Maryland and who 
had no place of abode except the bar- 
racks on reservation, was a “nonresi- 
dent”? of Maryland within meaning of 
Maryland statute providing for service 
- of summons on nonresidents involved 
in automobile collision within the state 


A 


by service upon the secretary of state. 
Code Pub.Gen.Laws Supp.1935, Md. art. 
\ 56 § 190A.—United Services Automo- 
pile Ass’n vy. Harman, 151 S.W.2d 609, 
error dismissed, judgment correct. _ 
A person’s “residence” is ordinarily 
determined by his intention, coupled 
Ki! with overt acts evidencing such inten- 
tion, and hence in order to establish 
that an unmarried soldier transferred 
' ~pursuant to military orders from Tex- 
' as to a military reservation within ter- 
ritorial boundaries of, Maryland was 
not a nonresident of Maryland within 
+ meaning of Maryland statute providing 
, for substituted service on nonresident 
involved in automobile collision with- 
in state, facts tending to show that 
‘ soldier intended to establish his resi- 
- dence, at least for the time being, in 
Maryland must be established. Code 
Pub.Gen.Laws Supp.1935, Md. art. 56, § 
. 190A.—United Services Automobile 
Ass’n vy. Harman, 151 S.W.2d 609, error 
dismissed, judgment correct. 
See Curley v. Clifford [1941] 2 Dom. 
L.R. 729. 
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Fla. Where a plaintiff alleges an in- 
jury proximately caused by the negli- 
gence of the driver of a motortruck on 
the streets of a municipality, that truck 
was owned by municipality and oper- 
ated with its knowledge and consent, 
the declaration is not subject to de- 
murrer, since it does not wholly fail to 
state a cause of action.—City of Tam- 
pa v. Haston, 198 So. 753. ‘ 

A declaration alleging that city 
owned certain automobile truck, that 
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truck was being operated by certain 


individual with knowledge and consent 
of city, on city streets, and that the 
driver negligently operated the truck 
into plaintiff's automobile, injuring 
plaintiff and his automobile, stated a 
cause of action against the city—City 
of Tampa v. Haston, 198 So, 753. 

Kan. Petition which alleged that 
plaintiff accompanied defendant truck 
driver, who was a licensed contract 
carrier of goods, to assist truck driver 
in loading heavy tractor wheels which 
truck driver was hired to transport to 
place of business of plaintiff's employ- 
er, and that plaintiff was injured be- 
cause of negligence of truck driver in 
operation of the truck, was_ sufficient, 
as against demurrer. Gen.St.1935, 8- 
122b.—Le Clair v. Hubert, 107 P.2d 
703, 152 Kan. 706. p 

La.App. <A petition alleging that de- 
fendant was driving automobile at ex- 
cessive speed, believed to be 70 miles 
an hour, and that plaintiff observed de- 
fendant approaching in the rear, but 
believing there was time for him to 
make left turn safely began to make 
left turn after slowing down and giv- 
ing signal, but upon observing near 
approach of defendant cut back onto 
right side of highway and was struck 
from the rear, set forth a cause of 
action and right of action.—Duke v. 
Adkins, 197 So. 157. 

N.Y.Sup. A complaint against city 
of New York and a_ policeman for 
property damages and personal in- 
juries allegedly sustained as a re- 
sult of negligent operation by police- 
man of city-owned police car while in 
the discharge of the policeman’s duties 
and within the scope of his employ- 
ment stated a cause of action against 
the city, 
allegation that notice of claim had been 
served and therefore city’s motion for 
judgment on pleadings wag. denied. 
General Municipal Law, §§ 50-a to 50-c; 
Rules of Civil Practice, rule 112.— 
Schwartz vy. City of New York, 25 N. 
¥.S.2d 964. ; 

Pa.Com.Pl. The statement of claim 
in an action in trespass brought in 
behalf of a minor by his guardian, to 
recover damages for personal injuries 
to the minor resulting from a motor 
vehicle collision, need not set forth the 
manner of the guardian's appointment: 
if it was in any way defective, defend- 
ant may raise the point before paying 
any judgment recovered against him.— 


Wasilchak vy. National Biscuit Co. 40 
D. § C. 581. ‘ 
Pa.Com.Pl. Where an action igs 


brought before a justice of the peace 
of the county wherein the accident oc- 
curred and the defendant is a resident, 
then the automobile repair bill need not 
first be paid and neither is it necessary 
for the plaintiff to produce a receipted 
bill for such repairs properly sworn to 
by the party making the same or his 
arent, puse v. Muratore, 28 North. 
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CalApp. Under complaint alleging 
that defendants owned and had control 
over automobile which was registered 
in codefendant’s name to avoid liability 
for injuries resulting from operation of 
automobile, and that defendants fur- 
nished codefendant funds and knowing- 
ly permitted codefendant, who was al- 
legedly incompetent as a driver, to 
drive automobile, and that codefendant 
carelessly operated automobile with re- 
sult that plaintiff was injured, plaintiff 
was entitled to judgment against de- 
fendants, if plaintiff proved atlegations. 
Vehicle Code, § 402, St.1937, p, 2353.— 
McCalla v. Grosse, 109 P.2d 358. 

A complaint alleging that defendants 
knowingly permitted their automobile 
to be registered in name of and to be 
driven by a person who was unfit to 
drive upon highways, that defendants 
knew that such person in driving auto- 
mobile would endanger lives of others 
using highways, and that defendants 
furnished the person funds to purchase 
gasoline and oil was sufficient as 
against demurrer, irrespective of stat- 
ute concerning liability of owners of 
automobiles, since allegations brought 
case within rule that one who knowing- 


a aS aia a 


OWN oe 
Mes 


notwithstanding absence of ° 


> 


ly permits an : Dh 
automobile is liable for damages caused 
by negligent acts of driver in operation 
of automobile. Vehicle Code, § 402, St. 
1937, p. 2353—McCalla v. Grosse, 109 
P.2d 358. :) 
fla. Where declaration of automo- 
bile occupant in action for personal 
injuries did not allege that stated own- 
er of automobile was negligent opera- 
tor, nor allege the relationship between 
alleged owner and operator so as to 
invoke operation of ‘respondeat su- 
perior” doctrine and did not allege that 
operator was using automobile with 
knowledge, permission, acquiescence, or 
authority of owner, so as to make own- 
er liable for negligent operation of 
automobile, the declaration was fatally 
Selec ao eaee vy. Couey, 200 So. 
In action against automobile owner 
for injuries caused by alleged negli- | 
gent operation of automobile, relation- 
ship of owner to operator should be 
alleged in order to state liability of 
owner when he is not the operator.— 
McDougald v. Couey, 200 So. 391. 
Ga.App. <A petition to recover for in- 
juries sustained by plaintiff as result 
of collision between. pick-up truck 
which plaintiff was driving and de- 
fendant’s. truck, which alleged that de- 
fendant drove his truck across high- 
way at night and stopped across center 
line without displaying any lights and 
contrary to city ordinances, and that 
plaintiff because of nearness to de- 
fendant’s truck on. first observing it 
was unable to stop before colliding 
with it, 
and presented questions for jury as to 
whether defendant was negligent and 
if so whether such negligence was 
proximate cause of injury, and also as 
to whether plaintiff was himself guilty 
of negligence which was a proximate 
cause ot collision, and hence trial 
judge did not err in overruling de- 
murrer to petition. Code 1933, § 105- 
603.—Minnick y. Jackson; 13 S.H.2d 
891, 64 Ga.App. 554. : pam 
Ga.App. A petition alleging that. au- 
tomobile dealer requested plaintiff to 
accompany prospective buyer while 
buyer tried out a used automobile, — 
that steering mechanism of automobile 
was defective, that dealer did not tell 
plaintiff or prospective buyer of such 
defect, and that plaintiff was injured 
when prospective buyer lost control of 
automobile, which plunged into ditch 
and asainst tree, stated cause of ac- 
tion against dealer.—Holt v. Bastern 
Motor Co., 15 S.E.2d 895. 
La.App. Allegations that driver had 
a general reputation in the community 
of being a reckless driver. and that 
owner who lent the automobile to driv- 
er knew of such reputation did not 
state cause of action against owner for 
death caused by driver’s negligence, | 
since to sustain charges court would 


_be required to consider many matters 


extraneous to principal issue, and it — 
was highly improbable that allegations 
could ever be sustained except by con- 
sideration of opinion evidence.—Bailey 
v. Simon, 199 So. 185. 

Okl. In action for injuries sus- 
tained in automobile collision, petition 
which alleged that driver of automobile 
with which plaintiff's automobile col- 
lided was an agent and employee of 
city and was acting within the scope 
of his employment at time of collision 
which allegedly was caused by driver’s 
negligence, was not subject to demur- 
rer by city because of further allega- 
fion that the automobile in which 
driver was riding was the property of 
the driver, since such allegation did 
not negative liability on the part of the 
city—Corn y, City of Sapulpa, 110 P, 


2d 290, 

Pa.Com.Pl. In an action to recover 
damages for personal injuries resulting 
from a collision between two motor 
vehicles, one of which was being op- 
erated by plaintiff, it is not necessary 
to aver in the statement of claim the 
ownership of the car so operated.—Wa-_ 
silchak v. National Biscuit Co., 40 D. 
& C. 5381. 

8.0, Complaint alleging that plain- 
tiff, while riding in truck owned and 
. 


ne 
* 


unfit driver to use his | 


/ 


set forth a cause of action — 


{ 


f 


2d 12, 194 S.C. 506. 
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, Cal.App. In consolidated actions for 
injuries sustained in automobile acci- 
dent, allegations in complaints that in- 
3 dividual defendant was, and now is, em- 
ployed by defendant harbor district, 
and that individual defendant was act- 
ing as servant, agent, and employee 
of defendant harbor district and within 
course and scope of his employment 


at time of collision, were sufficient to 
.s state cause of action against defendant 
_ harbor district under provision of Vehi- 
ele Code imposing liability upon a 


district established by law for dam- 
ages resulting from negligent opera- 
tion of a vehicle owned by it by its 
“employee when acting within scope 
_ of his office, agency, or employment. 
Vehicle Code. § 400, St.1935, p. 152.— 
_  $Shields v. Oxnard Harbor Dist., 116 
; P.2a 121, 

 _ ~—Fla- A declaration, which alleged an 
4m injury proximately caused by negligent 


operation on streets of municipality of 
a motortruck owned by the municipali- 
ty and operated with municipality’s 


knowledge and consent, would not be 
; subject to demurrer because it dis- 
-. ¢losed that motortruck belonged to a 
municipality and was being operated 
by its officers or employees.—Barth v. 
City of Miami, 1 So.2d 574, vacating 
ad 197 So. 498, 143 Fla. 692. 

A declaration, alleging that a fire 
a engine truck, owned by city, while be- 
ing operated on streets of the city by 
 @ity employee, acting within scope of 
; his employment, and with knowledge 
; and consent of the city, was negli- 
gently and recklessly driven into plain- 
tiff’s motorcycle, stated a cause of ac- 
tion against city for resulting damages 
to motorcycle and injuries to plaintiff. 
_ —Barth v. City of Miami, 1 So.2d 574, 
 ~wacating 197 So. 498, 143 Fla. 692. 
a Ohio App. Where evidence disclosed 
that truck was owned by defendant 
he and operated by his agents at time 
SS it caused plaintiff’s injuries, and peti- 
tion: stated a good cause of action 
against defendant personally, naming 
defendant personally and stating that 
he did business as _a certain transit 
x line, petition was sufficient to maintain 

an action against defendant in his per- 
-  gonal capacity.—Green vy. Slipher, 34 
 N.E.2d 254, 66 Ohio App. 396. 

W.Va. Where owner of automobile 
maintained for a family purpose per- 
mitted it to be used by his son, and 
the son invited two persons as his 
guests, and one guest operated the 
automobile and, while doing so, the 
* other was injured, a declaration in an 
4 action by the injured person against 
ag the owner of the automobile, his son, 
and the driver, alleging that the auto- 
mobile was negligently operated “at 
the direction and under the manage- 
ment, supervision and control’ of the 
- son, stated a case of legal liability for 
3 the injuries sustained as a - result 
4 thereof, against the owner of the au- 
i, 


ent 


~ tomobile, his son, and the guest opera- 
tor.—Eagon vy. Woolard, 11 8.H.2d 257. 
A declaration alleging that owner of 
automobile maintained for a family 
: _ purpose permitted his son to use the 


automobile, that the son invited two 
4 persons as his guests, that the son per- 
‘oes qynitted one of the guests to operate 
ii the automobile, and that the guest neg- 
Re ligently operated the automobile “at 


the direction and under the manage- 
ment, supervision and control’ of the 
owner’s son, with the result that the 
f other guest was injured, stated a case 
coming within the ‘family purpose doc- 
trine.’—Eagon v. Woolard, 11 S.H.2d 
r IME 
‘ § $81 2 
~~ Ga.App. In action for death alleg- 
Wi edly caused by negligent operation of 
i automobile, it was not necessary for 
; plaintiff to allege that defendant had 
} been guilty of negligence per se in 
order to entitle plaintiff to recover on 


: al 


atche- 


complaint 


nd. 

leging t 
being negligently operated in that 
trailer attached thereto did not have 
signal lights as required by law, that 
trailer collided with automobile in 
which plaintiff was riding with her 
husband when they attempted to pass 
truck, and that plaintiff was injured 
was not insufficient to state a cause 
of action but was defective, if at all, 
merely for failure to allege sufficient 
facts, and the complaint was amendable 
by a second paragraph elaborating 
the facts, even though more than two 
years had elapsed since date of injury 
when second paragraph was _filed.— 


Butler v. Domer, 32 N.@.2d 594. 
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Ala. In action under Homicide Act 


for death of intestate, a simple negli- 
gence count alleging that on a certain 
date defendant was engaged in busi- 
ness of operating a truck on a public 
street in a city and so negligently 
conducted its business that as a proxi- 
mate result thereof truck, struck in- 
testate, causing injuries fort which 
intestate died was sufficient as against 
demurrer. Code 1923, § 5696.—Jack 
Cole, Inc. v. Walker, 200 So. 768, 240 
Ala. 683. i 

In action under Homicide Act for 
death of intestate, a simple negligence 
count alleging that on‘a certain date 
defendant’s agent, while acting within 
scope of employment, negligently caus- 
ed defendant’s truck to be run against 
intestate, a pedestrian, and that as 
proximate result thereof intestate re- 
ceived injuries from which he died was 
sufficient as against demurrer: Code 
1923, § 5696—Jack Cole, Inc. vy. Walk- 
er, 200 So. 768, 240 Ala. 683. 

_ Ala.App. A complaint, in effect alleg- 
ing that defendant’s servant while act- 
ing within the scope of his authority 
and employment negligently drove an 
automobile against plaintifi’s automo- 
bile, as proximate ,cause and , direct 
consequence of which plaintiff was in- 
jured, was sufficient to state cause of 
action for simple negligence.—William 
BH. Harden, Inc., v. Harden, 197 So. 94. 

_Fla. Where allegations of declara- 
tion in action against city were sufiici- 
ent to show actionable negligence of 
city’s servants in driving fire apparatus 
on streets in disregard of the public 
lawfully using street, and that such 
negligence resulted in injury to occu- 
pant of automobile, it- was not neces- 
sary to allege or prove “persistent hab- 
it or habitual custom,’ though such 
custom could be alleged and proved 
as a circumstance to show the probabil- 
ity of the unlawful commission of. the 
negligent act complained of.—City of 
Miami v.._ McCorkle, 199 So. 575. 

Ga. A complaint, alleging that truck 
was parked at night at an angle with 
rear end 6 feet and front end 9% feet 
from center of pavement, that lights 
of truck were not dimmed and threw a 
blinding, glaring light, and that pedes- 
trian standing by side of truck talking 
to driver was struck by automobile ap- 
proaching from opposite direction, suf- 
ficiently showed violation of duty owed 
by truck driver to pedestrian. Ga.Code 
Ann. §§ 68-302 to 68-304, 68-314, 68- 
9917.—Sprayberry yv. Snow, 10. §8.H.2d 
£79; (1910). Ga. 133 reversing 1 §,H.2d 


756, 69 Ga.Ap 744, mandate con- 
formed to 11 $.H.2d 431. 

Ga.App. A petition alleging that 
when bus driven by plaintiff was 


stopped on highway, driver of defend- 
ant’s truck and trailer which was being 
backed into parking lot, rendered space 
between defendant’s trailer and bus in- 
sufficient for truck being driven at neg- 
ligent rate of speed to pass through, 
and as a result of the joint and concur- 
ring negligence of drivers of both 
trucks plaintiff was injured, stated 
cause of action against the defendant.— 
Brady v. Fruehauf Trailer Co., 10 S.H. 
2d133. ; 

Ga.App. A petition alleging that de- 
fendant’s, truck stopped daily at place 
where children customarily congregat- 


: t) was. 
mm children, includin 
_ thereon, that defendant and i 


truck was 


‘leged that an automobile owned by de- 


the « 
old son, to climb on truck a 


ery 
ants and agents knew of those theta, 
that on day of fatal accident def 
ant’s servants and agents on approach 
ing truck drove plaintiff’s son off righ 
hand side of truck, entered cab of truck — 
and without observing whether  plai 
tiff’s son was on the left side of 
truck, drove away, and that when tr 
turned corner plaintiff's son who 

hanging on the left side was thrown ~ 
under the wheels of the truck, set 
forth a cause of action for deat 
plaintiff's son.—Glover y. Dixon, 1 
H.2d 402. 


bile occupant, complaint charging that 
defendant nogligently and carelessly 
drove automobile he was driving into 
and against the automobile in which 
occupant was riding and __ there 
caused injuries which resulted in 
death was sufficient to withstand 
murrer for insufficiency of facts whi 
no facts were alleged concerning © 
fendant’s conduct which were ine 
sistent with general allegation of n 
ligence.—Lindley v. Sink, 30 N.E. 


456 ; 
recovel 


Ind. A complaint seeking [ 
for death of minor pedestrian struc 
by approaching automobile was _ not 
demurrable as misleading motorist 
to charges he would have to mee 
where all material facts proved, except 
damages, were within knowledge of 
motorist as an eyewitness,—Pfisterer vV. 
Key, 33 N.H.2d 330. Ste 


Ad 


of  defendant’s © 
with rear of automobile driv 
plaintiff, petition held sufficient t ; 
cause ot action under ‘“‘res ipsa loqu 
tur” doctrine, so as to excuse plai 
tiff’s failure to allege specific acts 


La.App. An injured person to se 
out a cause of action against a motorist 
whose automobile struck him must spe- _ 
cifically allege that the motorist was 
negligent and that his negligence was Br 
the proximate cause of the accident an 
resultant injuries, and it is not enough 
to allege in general terms that the acci- — 
dent was caused solely by the negli- — 
gence of the motorist, nor are con syst 
sions of the pleader sufficient, but f ' 
constituting the negligence must be a 
leged.— Lewis v. Jeffress, 3 So.2d 477. 

La.App. A _ petition alleging 
plaintiff was standing by a truck w 
had transported him to work when 
was struck by defendant’s automo 
and that defendant failed to strai 
his automobile in making a 5s 
curve, and as a consequence str ek 
plaintiff knocked him to the ground. : 
and ran him over, was insuficients Gf \ 
without more specific allegations of fact 
to show negligence, to justify a jud % 
ment against defendant, even if the 
legations were admitted to be tru 
Rev.Ciy.Code, art. 2315.—Lewis v. Jef- 
fress, 3 So.2d 477. ee 

N.Y.App.Div. A complaint which al-— 


fendant, and operated by his employee, 
was so negligently driven on highway | 
as to collide with plaintiff’s automo- | 
bile causing damage thereto, charged — 
but one negligent act, the careless op- 
eration of a motor vehicle, and stated | 
facts sufficient to constitute a cause 
of action—Wylie v. Stevens, 26 N.Y. ~ 
8.2d 484, 261 App.Div.. 1031. 

N.Y.App.Div. Complaint alleging that 
father bought an automobile for his 
adult son who was known by the fa- 
ther to be an epileptic, and that in 
use of the automobile the son at a 
time when he had an epileptic fit: ran 
into a pole and tree as result of which 
plaintiffs, who were occupants of the 
automobile, were injured, stated a 
cause of action against the father.— 
Golembe v. Blumberg, 27 N.Y.S.2d 692. 
262 App.Div. 759. 

Pa.Com.Pl. Where plaintiff, suing in 
trespass for personal injuries inflicted 
by automobile driven on public street 
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of City, sets forth in his statement, 
inter alia, that defendant was driving 
at a high and dangerous rate of speed 
in violation both of City’s ordinances 
and of the statute, and that the driver 
failed to give proper warning of his 
approach, or to regard the rights and 
safety of plaintiff, and defendant files 
affidavit of defense raising questions 
of law. Held, that part of statement 
consists of conclusions of law drawn 
from facts not set forth therein; and 
the mere fact that accident occurred 
on highway while defendant was driv- 
ing on proper side of street is not 
conclusive of plaintiff's right to recover 
damages. The speed of defendant’s 
ear, what plaintiff had done before 
entering on highway, and whether it 
was at regular street intersection, or 


_. in the middle of the Glock, should be 


set forth.—Rizzutti v. Oliveri, 41 Lack. 
Jur. 99. 

Pa.Com.Pl. In an action in trespass 
for recovery of damages suffered as a 
result of an automobile collision, al- 
legations of negligence are sufficient 
where the statement set out. that plain- 


tiff and defendant were operating their 


automobiles in opposite directions, and 
that by reason of the negligent opera- 
tion of the defendant of his car, to 
wit, swerving it suddenly to the left 
hand side of the road, plaintiff was 
forced off the road, defendant continu- 
ing to operate his car to the left and 
colliding with the car of the plaintiff. 
—Sharp vy. Karlak, 14 Northumb.L.J. 
385. : 


- W.Va. Actionable negligence on part 
of defendant was not shown by decla- 
ration alleging that defendant placed 


a wrecker truck on highway in night- 


time and set inadequate red electric 
lights an ‘insufficient’ distance from 
the truck, and that plaintiff’s intestate 
as a volunteer traffic director was 
warning motorists at an unstated dis- 


tance from a truck, but which did not 


negative the taking of any other pre- 


- cautions by the defendant.—Cooper v. 


Teter, 15 S.H.2d 152. 
See Finnie v. Webster [1941] 2 Dom. 
L.R. 733; Finnie vy. Webster [1941] 3 


~ Dom.L.R. 499. ‘ 
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C.C.A.Fla. In guest’s action under 


Florida law against owner of automo- 


bile for injuries sustained in automo- 
bile accident, a complaint which alleged 
that driver of automobile, while travel- 


ing at speed of approximately 70 miles 


per hour, attempted to pass other au- 


tomobiles on a curve and in so doing 


- took over and usurped way of oncom- 
ing automobiles, 


sufficiently alleged 
that driver was guilty of ‘‘gross negli- 


gence” or “willful and wanton miscon- 


- duct’, so as to state cause of action 


under Florida automobile guest statute. 
Acts Fla. 1937, c. 18038, § 1; Federal 
Rules of Civil Procedure, rule 8, 28 U. 
§.C.A. following section 723c.—Hollan- 
der v, Davis, 120 F.2d 181. 


Ala. In action under homicide act 
for death of intestate, a count alleging 
that on a certain date defendant’s 
agent, while acting within scope of 
employment, willfully or wantonly ran 
or caused defendant’s truck to be run 
against intestate, a pedestrian, that 
as a proximate result thereof intestate 
received injuries from which he died 
was not demurrable on ground that 
averment of wantonness or willfulness 
characterized the act and not the in- 
jury, as being wanton or willful. Code 
1923, § 5696.—Jack Cole, Inc., vy. Walk- 
er, 200 So. 768, 240 Ala. 683. 


Conn. A complaint alleging that de- 
cedent’s death was caused solely by the 
reckless, careless, and negligent opera- 
tion of defendant’s automobile did not 
state with desirable accuracy a cause 
of action based on “wanton miscon- 
duct.”—Brock y. Waldron, 14 A.2d 713. 
127 Conn. 79. 


Fla. In automobile guest’s action, it 
is not sufficient to charge merely that 
guest was willfully and wantonly in- 
jured by specified acts or omissions, 
but the facts relied on to establish will- 
ful and wanton misconduct should be 
stated with reasonable certainty. Acts 


MOTOR VEHICLES 


1937, ¢. 18033.—Jackson v. Edwards, 
197 So.. 833. wos 

In automobile guest’s action, the dec- 
laration, without pleading merely evi- 
dentiary matter, should set out specific- 
ally* sufficient facts to show that act 
or omission causing injury constituted 
either gross negligence or willful and 
wanton misconduct. Aets 1937, _¢. 
Loe a y.. Edwards, 197 So. 


A complaint, alleging that truck driv- 
er. drove truck containing guest at 
8 o’clock at night at 60 miles per hour 
so near center of highway as to cause 
collision with approaching truck as re- 
sult of which guest was injured, was 
sufficient to show that truck driver 
was at least guilty of ‘‘gross negli- 
gence’, if not guilty of ‘willful and 
wanton misconduct”, and, therefore, 
stated a cause of action under automo- 
bile guest statute. Acts 1937, ¢c. 18033. 
—Jackson v. Hdwards, 197 So. 833. 

Fla. Allegations of injured automo- 
bile guest that on fourth day of July 
driver was proceeding along highway 
on which a large number. of automo- 
biles were traveling, that while travel- 
ing at high rate of speed driver at- 
tempted to pass automobile while traf- 
fic was approaching from opposite di- 
rection and when there was not sufli- 
cient time and space to pass auto- 
mobile and that automobile in which 
guest was riding careened across high- 
way into a truck proceeding in opposite 
direction were insufficient to show 
“gross negligence’ or “willful and 
wanton misconduct” within automobile 
guest statute. Acts 1937, c. 18033, § 
1.—Koger v. Hollahan, 198 So. 685. 

lLApp. In action against servant of 
host for negligent death of automobile 
guest, the complaint was defective for 
failure to charge defendant with wil- 
ful and wanton misconduct.—McGraw 
v. Oelig, 33 N.H.2d 758, 309 Il].App. 
628. 

Ohio App. In action for injuries to 
guest in defendant’s automobile, plain- 
tiff must plead facts revealing on their 
face defendant’s willful or wanton mis- 
conduct in operation of automobile. 
Gen.Code, § 6308-6—Delk v. Young, 
35 N.H.2d 969. 


86. 

Ala. In action under Homicide Act 
for death of intestate, a simple negli- 
gence count alleging that on a certain 
date defendant was engaged in business 
of operating a truck on a public street 
in a city and so negligently conducted 
its business that as a proximate result 
thereof truck struek intestate, causing 
injuries from which intestate died was 
sufficient as against demurrer. Code 
1923, § 5696.—Jack Cole, Inc. vy. Walk- 
er, 200 So. 768, 240 Ala. 683. 

In action under Homicide Act for 
death of intestate, a simple negligence 
count alleging that on a certain date 
defendant’s agent, while acting within 
scope of employment, negligently caus- 
ed defendant’s truck to be run against 
intestate, a pedestrian, and that as 
proximate result thereof intestate re- 
ceived injuries from which he died was 
sufficient as against demurrer. Code 
1923, § 5696.—Jack Cole, Inc. v. Walk- 


.er, 200 So. 768, 240 Ala. 683. 


Ala.App. A complaint, in effect al- 
leging that defendant’s servant while 
acting within the scope of his author- 
ity and employment negligently drove 
an-automobile against plaintiff’s auto- 
mobile, as proximate gause and direct 
consequence of which plaintiff was in- 
jured, was sufficient to state cause of 
action for simple negligence.—William 
BH. Harden, Inc., v. Harden, 197 So. 94. 

Fla. A complaint, alleging that au- 
tomobile was approaching bus at 60 
miles an hour, while bus was being 
driven negligently over bridge so as 
not to give automobile opportunity to 
pass, with result that automobile pro- 
ceeded off the paved portion and, after 
striking railing on bridge approach, 
struck automobile which had been fol- 
lowing bus at a safe distance, suffi- 
ciently alleged concurring negligence 
of motorist and bus driver as proxi- 
mate causes of collision, to authorize 
recovery for resulting injuries to oc- 
cupants of automobile which had been 


‘~—Brady yv. Fruehauf Trailer Co., 
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following bus.—Barnes v. Liebig, 
2d 247 


Ga. A complaint, alleging that truck 
was parked at night at an angle with 
rear end 6 feet and front end 9% feet 
from center of pavement, that lights 
of truck were not dimmed and threw a 
blinding, glaring light, and that driver 
of approaching automobile was blind- 
ed by glare from truck’s lights and 
proceeded at rate of 45 miles per hour, 
and crossed to left side of highway and 
struck pedestrian standing by side of 
truck, sufficiently stated that injury 
to pedestrian was result of negligence 
by respective drivers of automobile 
and truck, both of which contributed 
directly to the cause of the injury. 
Ga.Code Ann. § 68-302.—Sprayberry v. 
Snow, 10 S.E.2d 179, 190 Ga. 723, re- 
versing 1 S.H.2d 756, 59 Ga.App. 744, 
mandate conformed to 11 S.H.2d 431. 

Ga.App. A petition alleging that 
when bus driven by plaintiff was 
stopped on highway, driver of defend- 
ant’s truck and trailer which was being 
backed into parking lot, rendered space 
between defendant’s trailer and bus in- 
sufficient for truck being driven at 
negligent rate of speed to pass through, 
and as a result of the joint and con- 
eurring. negligence of drivers of both 
trucks plaintiff was injured, stated 
cause of action against the defendant. 
10 
S.B.2d. 138. 

_Ga.App. Petition, alleging that plain- 

tiff was sitting in parked automobile at 
side of street in a space reserved for 
parking, that defendant attempted to 
make a left turn at intersection with- 
out first looking and ascertaining the 
approach of an automobile, driven by a 
third person and without having her 
automobile under control, and that a 
collision resulted, causing defendant’s 
automobile to swerve onto sidewalk 
and strike automobile in which plain- 
tiff was seated, causing injuries, was 
not subject to general demurrer on 
ground that negligence charged against 
defendant was not “proximate cause” 
of the injuries.—Wilson v. Ray, 13 S. 
H.2d 848, 64 Ga.App. 540. 
_ Ga.App. A petition to recover for 
injuries Sustained by plaintiff as re- 
sult of collision between pick-up truck 
which plaintiff was driving and de- 
fendant’s truck, which alleged that de- 
fendant drove his truck across high- 
way at night and stopped across center 
line without displaying any lights and 
contrary to city ordinances, and that 
plaintiff because of nearness to defend- 
ant’s truck on first observing it was 
unable to stop before colliding with it, 
set forth a cause of action and present- 
ed questions for jury as to whether 
defendant was negligent and if so 
whether such negligence was proxi- 
mate cause of injury, and also as to 
whether plaintiff was himself guilty of 
negligence which was a proximate 
cause of collision, and hence trial judge 
did not err in overruling demurrer to 
petition, Code 1933, § 105-603.—Min- 
nick v. Jackson, 13 §.H.2d 891, 64 Ga. 
App. 554. 

La.App. An injured person to set 
out a cause of action against a motorist 
whose - automobile. struck him must 
specifically allege that the motorist 
was negligent and that his negligence 
was the proximate cause of the accident 
and resultant injuries, and it is not 
enough to allege in general terms that 
the accident was caused solely by the 
negligence of the motorist, nor are con- 
clusions of the pleader sufficient, but 
facts constituting the negligence must 
Pg Id st Ay v. Jeffress, 3 So.2a 


N.C. In action against administra- 
trix of decedent’s estate, railway com- 
pany, and city for injuries to guest in 
decedent’s automobile, which collided 
with pillars of railroad bridge in cen- 
ter of street, complaint held to allege 
sufficiently such logical connection be- 
tween ¢orporate defendants’. alleged 
negligence in failing to keep pillars 
properly lighted and decedent's negli- 
gence in operation of automobile as to 
remove case from category of those 
wherein independent responsible agen- 
cy’s intervening negligence insulates 
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on 
lying on automobile floor was broken 
and safety was jolted loose, that auto- 
mobile owner opened door to determine 
what damage had been done, and that 
when owner shut automobile door shot- 
gun discharged and shot a slug into 


plaintiff's right ankle as he stood at_ 


intersection, was demurrable as against 
truck owner for failure to show that 
truck driver’s alleged negligence was 
the “proximate cause’ of the injury 
cn oper epartaas v. O'Neill, 149 S.W.2d 
In action for death of volun- 
teer traffic director who was struck by 
automobile while warning motorists of 
the presence of defendant’s wrecker 
truck which was parked on highway to 
retrieve a wrecked automobile from off 
the road, declaration alleging that de- 
fendant negligently obstructed the 
highway and that an approaching auto- 
mobile, after warning, skidded and 
killed the traffic director, but which 
did not contain allegations showing 
that the skidding of the automobile re- 
sulted from the obstruction of the 
highway by the wrecker truck or the 
warning, showed no causal connection 
between alleged negligence of defend- 


- ant and the traffic director’s death.— 


Cooper v. ‘Teter, ae S.H.2d 152. 
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D.C.La. In action on automobile 
liability policy arising in tort by par- 
ents of 16-year-old boy, petition al- 
leging that boy had been permitted to 
accompany insured in automobile only 
upon insured’s promise that boy would 
not be permitted to drive automobile, 
and that insured in defiance of promise 
permitted boy to drive automobile, 
which left highway because of inex- 
- perience of boy who was killed in 
accident, was not subject to dismissal 
on ground that contributory negligence 
was established by allegations thereof. 
Act La. No. 286 of 1938, § 3, rule 1; 
Act La.- No. 55 of 1930.—Nehrbass vy. 


_ Home Indemnity Co., 37 Babee A eRe 


Ga.App. A petition to recover for. in- 
juries sustained by plaintiff as result 
of collision between - pick-up truck 


which plaintiff was driving and defend-: 


ant’s truck, which alleged that defend- 
ant drove his truck across highway at 
night and stopped across center line 
without displaying any lights and con- 
trary to city ordinances, and that plain- 
tiff because of nearness to defendant’s 
truck on first observing it was unable 
to stop before colliding with it, set 
forth a cause of action and presented 
questions for jury as to whether de- 
fendant was negligent and if so wheth- 
er such negligence was proximate cause 
of injury, and also as to whether plain- 
tiff was himself guilty of negligence 
which was a proximate cause of colli- 
sion, and hence trial judge did not err 
in overruling demurrer to_ petition. 
Code 1933, § 105-603.—Minnick v. Jack- 
son, 13 S.E.2d 891, 64 Ga.App. 554. 
Ind. In administrator’s action to re- 
cover for death of automobile occupant, 
it was not necessary to allege want of 
eontributory negligence, and therefore 
administrator could not be required, 
by motion to make more specific to al- 
Jege facts showing the want of such 
eontributory negligence. Burns’ Ann. 
St. § 2-1025.—Lindley v. Sink, 30 N. 
2d 456. ; 
re action for death of automobile oc- 
cupant failure to negative contributory 
negligence did not make complaint de- 
murrable. Burns’ Ann. St. § 2-1025,.— 
Lindley v. Sink, 80 N.H.2d 456. 
A complaint for death of automo- 
' bile occupant may be subject to demur- 
rer if the averments thereof aflirma- 
tively show contributory negligence, 
but such result follows only where the 
facts averred are not reasonably sub- 


negligence. Burns’ Ann.St. § 2-1025.— 
Lindley v. Sink, 30 N.W.2d 456. © 

Ind. Where neither paragraph of 
complaint seeking recovery for death 
ot minor pedestrian struck by ap- 
proaching automobile admitted pedes- 
trian’s negligence, doctrine of last 
clear chance was not specifically plead- 
ed.—Pfisterer vy. Key, 33 N.H.2d 330. 

La.App. A petition alleging that de- 
fendant was driving automobile at ex- 
cessive speed, believed to be 70 miles 
an hour, and that plaintiff observed 
defendant approaching in the rear, but 
believing there was time for him to 
make left turn safely began to make 
left turn after slowing down and giving 
signal, but upon observing near ap- 
proach of defendant cut back onto 
right side of highway and was struck 
from the rear, set forth a cause of 
action and right of action—Duke vy. 
Adkins, 197 So. 157. 


Ala. 
resulting from collision with a truck, 
plea in substance that intestate with 
knowledge that defendant’s truck was 
approaching him on highway _negli- 
gently proceeded to ride his bicycle 
down the road at a high rate of speed 
in the direction of and into the side 
of the truck and as a proximate conse- 
quence of such negligence collision oc- 
curred, was sufficient as a plea of con- 
tributory negligence—Francis. vy. Im- 
perial Sanitary Laundry & Dry Clean- 
ing Co., 2 So.2d 388. 

La.App. Where defendant was sued 
for personal injuries and property 
damages arising from automobile col- 
lision, allegations in defendant’s recon- 
ventional demand that plaintiff operat- 
ed his automobile in a reckless, unlaw- 
ful and negligent manner and without 
regard for the safety of persons and. 
traffic at a high, unlawful and negli- 
gent rate of speed and that accident 
occurred solely as a consequence of 
plaintiff’s negligence and was due sole- 
ly as the result of the negligence of the 
defendant in reconventioneand that col- 
lision complained of and damage re- 
sultant therefrom were due to and 
caused solely by the negligence of the 
plaintiff amounted to’charge of “pri- 
mary negligence’ and not.to a charge 
of “contributory negligence’.—Folse vy. 
Flynn, 200 So, 160. 

N.Y.App.Div. In action by owner- 
occupant for injuries sustained while 
riding in automobile driven, by plain- 
tiff’'s husband, in Vermont who, plain- 
tiff alleged, was engaged in defend- 
ant’s business, defendant pleading com- 
mon law attribution of operator’s neg- 
ligence to owner-occupant was also en- 
titled to plead Vermont guest statute, 
since if plaintiff could establish control 
in defendant, as by lease or agreement, 
defendant would be put to necessity of 
establishing protection under guest 
statute. P.L.Vt. 5113.—Willis v. Fitz- 
gerald Bros. Brewing Co., 25 N.Y.S.2d 
647, 261 App.Div. 357. 
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Cal.App. Inadequacy of equipment 
of an automobile can be established 
and is in issue under a general allega- 
tion of negligent operation._-Hernan- 
dez v. Murphy, 115 P.2d 565. 

Fla. In action against automobile 
owner for injuries allegedly caused by 
negligent operation of automobile, if 
relationship of owner and operator is 
duly alleged and is denied by special 
plea, it must be proved as required by 
jaw.—McDougald v. Couey, 200 So. 391. 

La.App. In action for injuries sus- 
tained by 12 year old pedestrian when 
he came in contact with side of auto- 
mobile, the plaintiff was required to 
allege and prove all facts necessary to 


recovery.—Iontenot v. Freudenstein, 
199 So. 677. 
La.App. In action for personal in- 


juries and damage to truck resulting 
from intersectional collision, plaintiffs 
were entitled to rely on last clear 
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In action for death of bicyclist~ 
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hance doctrin 


Motty v. Bonin, 2 So.2d 541 
Where in 


tween employer and negligent trucker, — 
an allegation of negligence in Hate 
appearing in another paragraph would 
not preclude consideration of case from 
standpoint of master and servant, if 
relation of master and servant in fac 
existed.—Galentine v. Borglum, 150 S. 
W.2d 1088. ca 

N.M. 


gence, did not admit his own negli- — 
gence so as to preclude trial court 
from rendering judgment for defend- 
ant on basis of unavoidable accident.— 
Seele_v. Purcell, 113 P.2d 320, 45 N 
M. 176. : cir 
Ohio App. In action against co 
mon carrier to recover for injuries sus- 
tained by plaintiff because of the neg- — a 
ligent' operation of common carrier's. } 
truck, allegations with reference to the 
manner in which the common carrie 
was doing business or the kind 
business-in which he was engaged we: 
immaterial, and the denial of those al- — 
legations created no material issue— — 
Green vy. Slipher, 34 N.H.2d 254, 66 
Ohio App. 396. ; Fis ee 
S.D. Where complaint alleged that 
defendant proceeded toward intersec- — 
tion in automobile at dangerous speed — 
in utter disregard and abandon of safe 
ty, and answer alleged that defendani OF 
was free from fault and that necdent! © Me 
was due to plaintiff's negligence, last _ 
clear chance of defendant to avoid col- 
lision was within the issues presented 
—Nielsen v. Richman, 299 N.W. 74. 


995 : bea 
Il.App. In action against owner and 
driver of automobile for injuries suf-_ 
fered by occupant of automobile, © 
wherein each count alleged gross neg- oA 
ligence and willful and wanton miscon- — 
duct of driver, and ordinary or genera 
négligence was not alleged, plaintiff 
had burden of proving gross negligence 
and willful and wanton misconduct, 
even though plaintiff might have be 
able to recover for ordinary or genera 
negligence only, on theory that he was 
not a guest. Rev.Code S.D.1919, § 801. 


ih 


as amended by Laws \1938, ¢, 147.- , 
Keehn v, Braubach, 30 N.H.2d 156, 307 
Il. App. 339. Stk 


Pa.Com.Pl. Where the allegation is 
that the plaintiff failed to have his car _ 
under such control as that. it would do ~ 
injury to no one under any circum-— 
stances, the testimony must show such — 
lack of control. Failure to substanti-— 
ate this allegation is warrant for the — 
Court to grant a compulsory non suit. — 
—Drazenovich v. Ernst, 8 Sch.Reg. 206. 

§ 996 r if 

C.C.A.Ind. In action for injuries sus- — 
tained in collision of meeting automo-~ 
biles in Indiana, admission of testi- 
mony regarding the purpose of yellow 
line in center of highway over a hill _ 
was not objectionable on ground that 
there was no basis in the pleading for — 
such testimony.—Braman y. Wiley, 119 | 
Bi2d' 991; tale 


C.C.A.Okl. In action for injuries al-, 
leged to have been caused by_ negli- 
gent operation of automobile by de- 
fendant’s employee, such employee’s 
testimony on cross-examination that 
brakes were in good condition, that he 
was traveling at 15 or 18 miles per 
hour, that automobile traveling at 15 
miles per hour could be stopped in 40 
or 50 feet, and that plaintiff was prob- 
ably 30 or 40 feet ahead when first ob- 
served by witness, was admissible on 
issues of defective brakes and excessive 
speed and as bearing on witness’s cred- 
ibility, though not for purpose of es- 
tablishing defendant’s liability under 
last clear chance -doctrine, in absence 
of pleadings tendering such issue.— 
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Mid-Continent Pipe Line Co. v. White- 
ley, 116 F.2d 871. 

Cal.App. 
of an automobile can be established 


and is in issue under a general allega-- 


tion of negligent operation.—Hernan- 
* dez v. Murphy, 115 P.2d 565. ’ 
Ind. In action for death of minor 
pedestrian struck by approaching au- 
tomobile while walking on left edge 
of highway, complaint was sufficiently 
broad to admit evidence of doctrine 
ay of last clear chance, though such doc- 
trine was not specifically pleaded in 
view of failure to admit _pedestrian’s 
Key, 33 


negligence.—Pfisterer v. 
at H.2d 330. 
Br Mo. Where there was no contention 


- made in trial court that streets on 
| which automobiles involved in inter- 
; ‘sectional collision were traveling were 
Ey - boulevards or through streets, and 
plaintiff offered evidence that defend- 
ant was traveling 35 to 40 miles per 
hour as he went through intersection, 
a - ordinance limiting speed through inter- 
section to 20 miles per hour, except in 
bay. ease of through street or boulevard, 
‘was admissible as evidence that the de- 
 fendant was operating automobile at 
negligent rate of speed, in support of 
‘common-law allegation of negligence 
contained in petition—Hart v. Skeets, 
145 S.W.2d 143. 
£ Tex.Civ.App. Pleading in general 
terms that injuries of each of the plain- 
tiffs were proximately caused by his 
or her own negligence, without which 
each of them would not have been in- 
- jured, was sufficient, in absence of ex- 
ceptions, to support proof of contribu- 
_ tory negligence in failing to have auto- 
- mobile equipped with proper brakes, 
- and proof that such failure was proxi- 
mate cause of collision.—St. Louis 
Southwestern Ry. Co. of Texas v. Dan- 
iel, 151 S.W.2da 877. 
§ 997 
Mich. Where declarations in auto- 
- mobile accident cases alleged that de- 
» fendant’s truck driver was required to 
operate truck at a careful and prudent 
speed and not at a speed greater than 
Peat him to stop truck within 
assured clear distance ahead, but that, 
notwithstanding his duty to control 
and operate truck in accordance with 
state statutes and common law rules, 
‘defendant caused truck to be driven in 
- .a wanton, reckless, careless, and neg- 


Ret Ty 
" 

ays 
wi 


ligent manner, trial court erred in ex- 
eluding statutory provisions regard- 
+ ing speed and evidence of violation 
thereof by defendant on account of 
weight of truck on ground that no 
such violation was averred in declara- 


wos 

“am tions. Comp.Laws Supp.1940,.§ 4693 

et seq.—Grud_yv. Warren, 298 N.W. 276. 

ig > 297 Mich, 546, 

ey _ Mo.App. In action for injuries sus- 

tained when plaintiff’s automobile col- 
.lided with defendant’s automobile 


which had stopped ahead of plaintiff, 
refusing to permit plaintiff to prove 
i motorists’ custom of giving hand sig- 
fe nals before stopping on a highway was 
not error, where plaintiff pleaded no 
special circumstances or custom re- 
quiring duties beyond those imposed 
by statutes requiring a motorist when 
stopping or checking speed to extend 
his arm, unless his automobile is 
equipped with a mechanical or elec- 
_ trical signalling device which will dis- 
i play a signal plainly visible from rear. 
i Mo:St-Ann..§ "W777(h, k),) pi 5214 
gv eee y. Reichholdt, 150 S.W.2d 
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C.C,A.N.J. The alleged fact that un- 
der complaint no recovery could be had 
from interstate motor carrier for neg- 
ligence of trucker in operation of his 
truck, on basis of any statutory lia- 
bility, would not preclude recovery on 
theory of carrier’s vicarious liability 
for acts of trucker as an independent 
contractor, since such liability is an 
outgrowth of the common law.—Venuto 
y. Robinson, 118 F.2d 679. 

Cal.App. In action against operator 
of automobile parking station by em- 
ployee of one engaged in washing out- 
side walls of building adjacent to sta- 
tion for injuries sustained in fall from 
seaffold when electric light cord hang- 


Inadequacy of equipment 


i. 


MOTOR VEH. 
ing from scaffold was caught on auto- 
mobile which one in charge of station 
drove from aimost beneath scaffold pur- 
suant to agreement between operator 
of station and one engaged in washing 
walls, there was not a “fatal variance” 
between allegata and probata, because 
it was alleged that automobile was 
parked below. scaffold when it was 
parked three feet to one side of scaf- 
fold, where pleadings were broadened 
by allegations of answer.—Beck v. 
Sirota, 109 P.2d 419. 

Ind.App. In action for injuries suf- 
fered in collision at T intersection, evi- 
dence that plaintiff’s automobile had 
entered the intersection at time of ac- 
cident did not result in fatal change in 
theory of complaint alleging that plain- 
tiff’s automobile was stopped before 
entering intersection, but the variance 
could be considered as cured by amend- 
ment to conform with proof. Burns’ 
Ann.St. § 2-3231.—Lindley v. Skidmore, 
33. N.H.2d 797. 

Mich. In automobile occupant’s ac- 
tion against approaching motorist for 
injuries sustained when motorist struck 
automobile which contained occupant 
and was stopped off the pavement in 
a shallow ditch on approaching motor- 
ist’s side of highway, declaration al- 
leging that approaching motorist drove 
off paved portion of highway at a 
high and excessive rate of speed was 
not at “variance” with the proof.— 
Barkman v. Montague, 298 N.W. 273. 
297 Mich. 538. : 

Or. Where pedestrian’s complaint 
against motorist for injuries suffered 
when struck by automobile did not 
charge that motorist was guilty of 
negligence, statutory or otherwise, in 
failing to drive as closely. as prac- 
ticable to curb, it could not be held 
that evidence showed motorist’s negli- 
gence as a matter of law in violating 
statute requiring driving as closely 
as practicable to right-hand edge or 
curb. O.C.L.A. § 115-327(b)—Hamil- 
ton v. Finch, 111 P.2d 81, denying re- 
hearing 109 P.2d 852. 

: § 1001 

©.0.A.Mont. In action for personal 
jnjuries resulting from automobile ac- 
cident where it appeared that plain- 
tiff had accepted an invitation to ac- 
company husband and wife on a trip, 
burden was on plaintiff to show any 
change in relationship by virtue of sub- 
sequent agreement.—Copp v. Van Hise, 
119) Ei2d: 691 

C.C.A.vex. In action for death of 
occupants of automobile which col- 
lided with approaching automobile on 
highway, plaintiff had burden to show 
that accident was result of negligence 
of defendants by whom appreaching 
motorist was employed.—Doggett v. 
Peek, 116 F.2d 273. 


D.C.Nev. In action by occupants of 
automobile for injuries sustained in 
head-on collision with truck, where 


main question was on which side of 
center of highway collision. occurred, 
burden of proving that alleged injuries 
sustained were occasioned by defend- 
ant’s wrongful action was upon plain- 


tiffs—O’Hara vy. Dodge Bros., 35 F. 
Supp. 792. 
Cal.App. In action for death of au- 


tomobile guest who was fatally injured 
in collision with automobile driven 
by one of defendants, plaintiff had 
burden of proving facts constituting 
negligence on the part of defendants. 
—Hinley v. Steiner, 104 P.2d 819. 


Ind. In action for injuries sustained 
when plaintiff drove his automobile 
into the rear of an automobile which 
had been pulled out of a ditch and 
was parked about 20 feet behind wreck- 
er from defendant’s garage, plaintiff 
had burden of showing that defendant 
was exercising some control over or 
that he was responsible for the auto- 
mobile and its position on the highway 
at the time of the accident.—Franklin 
v. Kirkpatrick, 33 N.W.2d 111. 

Ind.App. Though wrongful taking of 
automobile by owner’s house guest was 
not the “proximate cause’: of subse- 
quent collision and resulting injuries, 
as affecting liability of other occupants. 
for negligence ‘which jury found was 
proximate cause of eollision, it was 


Pe oy oS +} i 
necessary to show re 
occupants to determine whether they 
were liable for driver's negligence.— 
Jones v. Kasper, 33 N.H.2d 816. : 
La.App. i 
tained in automobile accident, plaintiff 
has burden of proving that accident oc- 
curred through fault or negligence of 
automobile driver.—Buttitta v. Varino, 
197 (So. ‘338i. f 
La.App. An automobile passenger’s 
right to recover for injuries and loss 
of earnings from owner of other auto- 
mobile involved in intersectional col- 
lision was not affected by the negli- 
gence of the driver of the automobile 


in which passenger was riding, but it - 


was dependent upon proof of negli- 
gence of the driver of the other auto- 
mobile.—Bijou v. Long, 199 So. 670. 

Mass. In guest’s action for injuries 
sustained when automobile in which 
he was riding collided with side of a 
moving freight train at a grade cross- 
ing at night, burden was on the guest 
to prove that the automobile driver’s 
conduct in operating automobile at 
time of injury was such as to amount 
to gross negligence.—Harvey v. Mur- 
phy, 30 N.H.2d 854, 308 Mass. 16. 

Ohio App. Persons responsible for 
operation of automobiles involved in 
collision enter action with presump- 
tions of lawful operation in fayor of 
each.—General Exchange Ins. Co. v. 
Hlizer, 31 N.H.2d 147. 

Ohio App. Where plaintiff sought to 
recover from employer for injuries sus- 
tained in automobile accident while 
riding with employee forbidden to car- 
ry passengers on ground plaintiff was 
rendering necessary assistance to em- 
ployee who was. acting with*m the 
course and scope of his employment, 
burden was on plaintiff to prove such 
facts in addition to proving wanton 
misconduct of employee in operation 
of automobile.—Siemers v. Vindicator 
Printing Co., 32 N.H.2d 766, 66 Ohio 
App. 249. ; 

Pa. In action for death of pedes- 
trian resulting when struck by an au- 
tomobile, presumption that pedestrian 
was not negligent in the absence of 


showing that automobile driver ‘was 


negligent furnished no basis for infer- 
ring that driver was negligent.— 
Skrutski v. Cochran, 19 A.2d 106. 


Pa.Super. In action for injuries to 
motorist’s wife who was passenger in 
motorist’s automobile when it was 
struck from the rear by automobile in 
which defendants were riding, proof 
of averment that defendants were en- 
gaged in joint enterprise was upon the 


plaintiffs and the averment was not ad-_ 


mitted by failure of defendant to file 
an affidavit of defense containing a 
denial thereof, 12 P.S. § 412.—Baugh 


v. McCallum, 14 A.2d 364, 140 Pa. 
Super. 276. 
Tex.Civ.App. A motorist, who al- 


leged that acts of automobile driver, 
who had parked on highway at night 
and caused an approaching truck and 
trailer to park on opposite side of 
highway, were. resnonsible for colli- 
sion between motorist and rear of 
truck and trailer, that such acts con- 
stituted negligence, and that they were 


proximate causes of injury, had bur- © 


den to prove such allegations. Ver- 
non’s Ann.P.C, art. 827a, § 10.—Rugegles. 
WM paag he Deere Plow Co., 146 S.W.2d 
Va. Where truck — enterin ublie 
highway from private road ewe wiatcities 
left turn was struck by automobile 
approaching from left, in action by 
automobile occupant against estate of 
truck driver who was killed in -the 
accident, presumption existed that the 
truck driver stopped and looked for 
oncoming traffic before entering the 
highway, in absence of evidence to the 
contrary. Code° 1936, § 2154(124).— 
Temple v. Hllington, 12 S.H.2da 826, | 
Wis. The presumption that motorist, 
killed in collision with bus, used due 
care was one of fact and would yield 
to evidence establishing the contrary, 
and inference to the contrary could he 
drawn from the evidence showing the 
situation.—Dekeyser yv. Milwaukee Au- 
tomobile Ins. Co., 295 N.W. 755, 236 
Wis. 419. 


lationship. between 


In action for injuries sus-— 
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__©.€,A.Tex. In action for death of oc- 
- cupants of automobile which collided 
with approaching automobile on high- 


aM way, plaintiff had burden to show that, 
accident was result of negligence of 
‘i defendants by whom approaching mo- 
_ torist was employed.—Doggett v. Peek, 
De 1 GE. 2d 278: 


 D.C.Nev. In action by occupants of 
- automobile for injuries sustained in 
head-on collision with truck, where 
main question was on which side of 
center of highway collision’ occurred, 
burden of proving that alleged inju- 
ries sustained were occasioned by de- 
_ fendant’s wrongful action was upon 
___-plaintiffs—O’Hara v. Dodge Bros., 35 
‘F.Supp. 792, _ , 
ane Cal.App. in action for injuries sus- 
tained in collision which. involved au- 
tomobile in which plaintiff was riding, 
pursuing automobile and approaching 
automobile, where owners of pursuing 
she automobile admitted their negligence, 
but alleged that such negligence was 
not a proximate cause of the injuries 
the owners of pursuing automobile ha 
burden of showing that no injuries re- 
sulted from their wrong.—Cummings 

_v. Kendall, 107 P.2d 282. 

Fla. In action against buyer of 
ae _ truck by seller’s agent for injuries sus- 
tained because of the alleged negligent 
-— operation of a truck, there was no pre- 
sumption of negligence, and the burden 
was on the plaintiff to prove specific 

acts of negligence and that such acts 
-- were the proximate cause of the injury. 
~~ Babcock v. Flowers, 198 So. 326. 
Ind.App. An employer suing in sub- 
_-—-rogation on behalf of insurance _com- 
_ missioner for the State Accident Fund, 
ae to recover from third party whose neg- 
-—s-jigence allegedly caused compensable 
death of employee in truck collision, 
was required to establish by evidence 
or reasonable inference therefrom, one 
a more of the specific acts of negli- 
, 
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gence charged in the complaint, and 
that such negligence was proximate 
-.>. eause of injury.—Pontiae-Chicago Mo- 
-. tor Exp. Co. y. George Cassons & Son, 
~* 34 N-B.2d° 1741: 3 
-. Mo.App. Plaintiff, to hold automo- 
bile dealer liable for injuries sustained 
when wagon on which ke was riding 
was struck in the rear by demonstra- 
tor automobile driven by prospective 
purchaser, was required to prove that 
prospective purchaser was not suffi- 
ciently experienced to drive automobile, 
that dealer knew or should have 
known of his lack of qualification in 
that respect, and that his inexperience 
- eontributed to the collision as a proxi- 


4 


mate cause.—Saunders v. Prue, 151 S, 
ern W220. 478. 
_. N.Y.App.Div. In an action for death 
allegedly resulting from an automobile 
accident, burden was upon plaintiff to 
ss prove negligence on part of defend- 


-. ‘ant and that such negligence was prox- 


' imate cause of accident.—Allen..y. 

‘ eae 23 N.Y.S.2d 443, 260 App.Div. 
ag 60 0%.» - 

: Tex.Com.App. Where injured  taxi- 


cab passenger brought action against 
owners of taxicabs involved in colli- 
sion, owner of other cab did not be- 
come chargeable with burden of proof 
on issue of sole. proximate cause by 
“pleading that certain acts of driver of 
~ eab in which passenger was riding con- 
_ gtituted negligence imputable to pas- 
senger without such theory of contrib- 
utory negligence having been submitted 
to jury, since that ground of defense 
at was ‘‘waived” by failure to request is- 
sue thereon.—Hicks v. Brown, 151 S8.W. 
-94-790,.136 Tex. 399, modifying 128 
S.W.2d 884. é 

_ * Tex.Civ.App. A  motorist,e who  al- 
, leged that acts of automobile driver, 
whe had parked on highway at night 
ana caused an approaching truck and 
traier to park on opposite side of 
highway, were responsible for collision 


le and 
to col- x 
g due care for his own ~ 
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reen =m 
trailer, t 


egligence, 


~ art. 827a 
Deere Plow 

A motorist, who collided at night 
with rear of truck and trailer which 
had been parked on highway opposite 
a parked automobile, had burden of 
proving that collision was due to neg- 
ligence of driver of parked. automobile 


‘in parking on Pi sak hal in not leav- 


ing a space of 15 feet in the clear, or 
in causing the truck and trailer to be 
parked, or all of such alleged acts of 
negligence. Vernon’s Ann.P.C. art. 827a, 
§ 10.— Ruggles vy. John Deere Plow Co., 
146 S.W.2d 456. 

Va. In action by passenger in ap- 
proaching automobile for injuries sus- 
tained in collision caused solely by ir- 
regular movements of defendant’s au- 
tomobile driven by defendant’s agent, 
defendant had burden of proving that 
sudden unforeseen illness caused driv- 
er to lose control of defendant’s auto- 


Rka i ie v. Brooks, 10 S.E.2d 
: 1008 
Cal.App. In action for injuries to 


guests in automobile driven by defend- 
ant, defendant’s knowledge of probable 
injuries to plaintiffs cannot be implied 
from fact of right-hand curve in road, 
in absence of evidence that she was 
driving in erratic manner or knew that 
she was approaching dangerous curve, 
evidence as to nature or degree of 
eurve, or testimony showing that, de- 
fendant saw, knew of, or had her at- 
tention directed to, curve or knew that 
any specific peril lay ahead.—Katz v. 
Kuppin, 112 P.2d 681. 

In action for injuries to guests in 
automobile driven by defendant, plain- 
tiffs’ testimony that defendant became 
anery when requested by plaintiffs to 
decelerate speed did not justify infer- 
ence that she acted with knowledge 
that such speed would probably lead 
to injuries to plaintiffs and _ herself 
under circumstances, the presumption 
being otherwise.—Katz v. Kuppin, 112 
P.2d° 681.0 . 

Del.Super. If a person while operat- 
ing an automobile permits himself to 
fall asleep, there is a presumption of 
law that such conduct constitutes neg- 
ligence, but the rule extends no fur- 
ther than a presumption and is not 
conclusive, and burden of proof merely 
shifts to defendant to satisfactorily 
account for his conduct to jury. and 
in event that jury accepts defendant’s 
explanation of his conduct, and it is 
found to be sufficient, the presumption 
is successfully rebutted and is of no 
further force.—Diamond State Tel. Co. 
v. Hunter, 21 A.2d 286. 

The presumption of negligence aris- 
ing from the act of falling asleep while 
driving an automobile can be rebutted 
by ewidence showing that defendant, as 
a eareful and cautious man, could not 
have foreseen that he was about to fall 
asleep, but such evidence must be of a 
real and tangible nature, in order to 
overcome presumption, and should not 
be vague or fanciful.—Diamond State 
Tel, ‘Co. v. Hunter, 21 A.2d 286. 


In telephone company’s action for 
damages when defendant’s automobile 
struck a telephone pole, where defend- 
ant admitted having fallen asleep while 
operating automobile, question for jury 
was whether defendant was negligent 
in permitting himself to fall asleep, 
and if jury concluded that 
did not have sufficient sleep prior to ac- 
cident, or that he had taken alcoholic 
liquors or drugs or was not mentally 
alert and physically fit immediately 
prior to falling asleep, or that his act 
in falling asleep was accompanied by 
some notice to him, presumption of 
negligence upon defendant’s part would 
not be rebutted and verdict was to be 
for plaintiff.—Diamond State Tel. Co. v. 
Hunter, 21 A.2d 286. 

In telephone company’s action for 
damages when defendant’s automobile 
struck a telephone pole, where defend- 
ant admitted having fallen asleep while 
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- operating automobile, if jury be 

that defendant had sufficient sleep p: 
or to accident that he had no 
any alcoholic liquors or drugs, that he 


defendant. 


‘ dence and burden of proof and of sup- 
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was mentally alert and physically fit 

immediately prior to falling asleep, and — 
that act of falling asleep was entirely) 
involuntary on defendant’s part and 
not accompanied by any notice to de- 
fendant, presumption of negligence on 
defendant’s part would be successfully — 
rebutted and verdict was to be for de- 

fendant.—Diamond State Tel. Co. 
Hunter, 21 A.2d 286. i 

Fla. Where a motor truck, which 
comes a “dangerous instrumentality 
When in operation, owned by mune ’ 
pality, is operated with the knowledge | 
and consent of the municipality through — 
its officers or employees on streets o 
the municipality for lawful corporate 
purposes, the municipality may be - 
ble for injuries to persons or prope 
proximately caused by negligence | 
truck driver in absence of showing 
facts constituting a defense, particula 
ly if facts constituting defense 
peculiarly within the actual or co 
structive knowledge of the muni j 
through its officers or 
Barth v. City of Miami, 
vacating 197 So. 498, 143 Fla. 

Ind.App. An employer suing in | 
rogation, on behalf of insurance ¢ 
missioner for the State Accident Fund, 
to necoyer from third party whose neg- aa 
ligence allegedly caused compensable 
death of employee in truck Colltets “0 
was required to establish by evidence 
or reasonable inference therefrom, on 
or more of the specific acts of negli- 
gence charged in the complaint, and 
that such negligence was proxima 
ee of Pep losme tbat cee 

xp. Co. v. George Casson Sor 
34 N.B.2d 171. . se 

La. In guest’s action for injuri 
sustained in a collision between an ai 
tomobile in which she was riding a 
a truck, aril be upon the guest 
prove negligence.—Portier vy. Picou 
So.2d 295. begets 

Miss. Motorist whose headlights thr 
a beam 500 feet but who did not a p 
preceding automobile which was bein, 
pushed off highway until he was with-_ 
in 30 feet thereof was presumed 
have seen what he should have seen. 
Code 1930, § 511.—lLee y. Reynolds, 1 
So.2d 487, 190 Miss. 692. RENN a 

Mo.App. Plaintiff, to hold autom 
bile dealer liable for injuries sustained 
when wagon on which he was riding 
was struek in the rear by demonstrator 
automobile driven by prospective pur 
chaser, was required to prove that pr 
spective purchaser was not sufficient 
experienced to drive automobile, tha 
dealer knew or should have known o 
his lack of qualification in that respect 
and that his inexperience contribute 
to the collision as a proximate cause.— 
Saunders v. Prue, 151 S:W.2d 478. 

Mont. Under automobile guest stat-— 
ute, in order to recover guest must 
show that his injuries were caused 
grossly negligent and reckless oper 
tion of automobile by host. Rev.Cod 
19385, §§ 1748.1 to 1748.3.—Blinn vy. ; 
Hatton, 114 P.2d 518. Ra eects 73 

N.Y.App.Div, In an action for death ~ 
allegedly resulting from an automobile | 
accident, burden was upon plaintiff to — 
prove negligence on part of defendant — 
and that such negligence was proxi- — 
mate cause of accident.—Allen iyo > 7 
ene 23 N.Y.S.2d 443, 260 App.Div. — 
Vt. To warrant recovery under guest 
statute, plaintiff had the burden of 
making out a case warranting submis- 
sion of the question of gross negli- 
gence, and, upon motorist’s exceptions 
to denial of his motion for directed 
verdict the question was whether plain- 
tiff had sustained such burden. P.L. 
6113.—Hastings v. Murray, 20 A.2¢ 
10%, 122. Vt. '37: 

Va. Where motion for judgment 
against owner and driver of truck for 
injuries received when plaintiff, a pe- 
destrian, was hit by truck charged neg- 
ligence, plaintiff was bound to prove 
negligence by a preponderance of evi- 


§ 1004 


porting allegations in motion never 
shifted but rested upon plaintiff until 
ease was ended.—Darden v. Murphy, 11 
S.H.2d 579. 

' § 1004 


“C1 Ark. The doctrine of “res ipsa loqui- 
tur” was not applicable in action for 
death of motorist in collision with 
truck, and plaintiff had burden of prov- 
ing negligence, not necessarily by di- 
rect evidence but by circumstantial evi- 
dence.—Arkmo Lumber Co. v. Luckett, 
eA SW .20 1107. 
% Cal.App. The burden rested upon au- 
-tomobile occupant seeking damages for 
; injuries sustained in automobile acci- 
dent, to establish negligence on part 
of driver, the mere fact that accident 
oceurred not being sufficient.—Dru- 
zanich vy, Criley, 107 P.2a 445. : 
Even if facts regarding automobile 
accident in which automobile guest was 
injured presented proper case for ap- 
plication of “res ipsa loquitur’’ doc- 
_* trine, it wag still incumbent on guest 
to assume burden of proof and es- 
‘tablish willful misconduct of driver 
: before guest was entitled to recover 
damages. Vehicle Code, § 403, St.1935, 
p..154, § 403.—Druzanich v. Criley, 107 
P.2d 445. é 

Cal.App. That a vehicle has collid- 
ed with an automobile ahead tends to 
a 2 conclusion that driver,of overtaking 
a vehicle was responsible for the colli- 
ta sion.—Wright v. Ponitz, 112 P,2d 25. 
ay - C€al.App. The fact that collision oc- 
2.4 


curred when motorist attempted to 

make left turn into driveway does not 

i justify a holding that motorist before 
' starting to turn did not first see that 

his movement could be made in safety. 

Vehicle Code, § 544, St.1935, p. 185.— 

Spear v. Leuenberger, 112 P.2d 43. 

Fla. In action against buyer of 

truck by seller’s agent for injuries sus- 

: tained because of the alleged negligent 

- operation of a truck, there was no pre- 

sumption of negligence, and the bur- 

den was on the plaintiff to prove spe- 

 eifie acts of negligence and that such 
acts were the proximate cause of the 
injury.—Babeock v. Flowers, 198 So. 
326. 

. IILApp. In action against owner of 
horse for death and personal injuries 
occurring when motorcycle collided 

' with horse running at large on high- 

way, wherein plaintiff rested her case 

after introducing evidence that horse 

' belonged to and was in charge of own- 

; er, and was at large on highway, and 
that plaintiff and deceased person were 

tr _ in exercise of reasonable care for their 
own safety, and that the horse running 

at large on highway was the proxi- 
mate cause of the accident, owner had 
burden of proving that horse was at 
large without his knowledge, and that 

, he used reasonable care. to restrain 

. horse from being at large. Smith- 

: Hurd Stats. ¢«. 70, § 1 et seq.; ec. 8, § 

aX.) 1.—Fugett v. Murray, 35 N.H.2d 946, 

% 311 IlLApp. 323. 

ie, _La.App. In guest’s action’ against 
host for injuries in automobile acci- 
dent, a petition alleging that automo- 
bile was under exclusive control of 
host and while being driven by host 
left highway and ran into ditch was 
‘sufficient to bring case within “res 
ipsa loquitur” rule, notwithstanding 
that guest did not specifically charge 
that action of automobile in leaving 

highway and turning over was attribu- 
table to negligence of host.—Harrelson 
v. McCook, 198 So. 532, 

+ a.App. ‘Res ipsa loquitur’ was in- 

~, applicable to accident in which auto- 

mobile struck and injured manager 
of parking garage as patron was driy- 
ing into the garage.—Deimel v. Ethe- 
_vidge, 198 So. 537. 

Where evidence established that driv- 
er of automobile which struck manager 
of parking garage was not at fault, 
“res ipsa loquitur’’ was unavailing even 
if applicable to the situation.—Deimel 
y. Etheridge, 198 So. 537. 

La.App. Where plaintiff with consent 
of ambulance driver entered ambulance 
to administer to sick man during 
course of trip, and plaintiff while am- 
bulance was moving fell out of side 
door of ambulance and was injured, 
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and plaintiff alleged that door opened 
because of pressure of plaintiff's body 
against it or because of plaintiff's knee 
resting against inside door lever or 
handle, doctrine of “res ipsa loquitur” 
was not applicable in action for in- 
juries against ambulance owner.— 
Rushing yv. Mulhearn Funeral Home, 
200.So. 52, 
La.App. Where plaintiff alleges that 
he knows why truck left the road and 
has attempted to, prove his allegations 
in such respect, he cannot, if he fails 
to do so, fall back on the doctrine of 
“pes ipsa loquitur” and thereby impose 
upon defendant the burden of over- 
coming the prima facie case against 
him, which is implied from proof of 
the accident- out of which the injury 
arose.—B & B Cut Stone Co. v. Uhler, 
1 So.2d 149. 2 
The allegation that defendant negli- 
gently permitted his automobile to 
get out of control and to run over 
curbing and damage property does not 


show “knowledge” by plaintiff so as to 


prevent reliance upon doctrine of “res 
ipsa loquitur’’, since the allegation 
shows that plaintiff was not in posses- 
sion of all the facts causing the acci- 
dent and is practically a “conclusion” 
from the fact that defendant ran over 
the curb and caused property damage. 
ate & B Cut Stone Co. v. Uhler, 1 So.2d 
149. 

Where plaintiff alleged that defend- 
ant negligently and carelessly allowed 
his automobile to get out of control 
and to run upon the curbing and 
neutral ground on right-hand side of 
boulevard and in so doing knocked 
over and demolished certain cut stone 
memorials that were the property of 
plaintiff, the rule of ‘‘res ipsa loquitur” 
applied.—B & B Cut Stone Co. v. Uhler, 
1 So.2d 149. 


Defendant motorist’s testimony that 
he was forced to leave highway and 
run over curb into property of an- 
other because two automobiles had 
forced. him off highway was _ insufii- 
cient to overcome prima facie case 
of negligence upon proof of accident 
where defendant’s answers were eva- 
sive, defendant did not stop to investi- 
gate damage after accident and had 
theretofore denied that he was in- 
volved in such accident—B & B Cut 
Stone Co. v. Uhler, 1 So.2d 149, 


Mass. The mere happening of a col- 
lision between automobiles upon a pub- 
lic way does not establish a prima 
facie case, the doctrine of “res ipsa 
loqguitur’ being inapplicable-—Morton 
v. Dobson, 30 N.H.2d 231. 

Minn. In action by occupant of auto- 
mobile against employer of driver of 
automobile for injuries sustained in au- 
tomobile aecident, wherein there was 
evidence that road was of tarvia con- 
struction and as such would absorb 
much of the light rays from the lights 
of the automobile, that occupant sat in 
the front seat with the driver and as 
such could and did see as well as the 
driver, that occupant was acquainted 
with the road, that accident happened 
at night, and that occupant knew of the 
speed at which the automobile was be- 
ing driven, “‘res ipsa loquitur’” doctrine 
was inapplicable—Klingman y. Loew’s 
Ine., 296 N.W. 528. 


Neb. When collision occurs between 
overtaking and overtaken vehicle after 
overtaken vehicle turns to left side of 
road, presumption of negligence is 
against driver thereof, especially when 
collision occurs in the dark. Comp.St. 
Supp.1939, § 39-11,102.—Bixby v. Ay- 
ers, 298 N.W. 533. 

N.J. In action for injuries to guest 
in automobile which, when proceeding 
on straight two-lane concrete highway 
free of traffic in midafternoon when 
weather -was bright and clear, left 
highway and overturned, doctrine of 
“res ipsa loquitur’ applied.—Spill v. 
Stoeckert, 15 A.2d 773, 125 N.J.L. 382. 

In action under doctrine of res ipsa 
loquitur for injuries to guest in auto- 
mobile which when proceeding on two- 
lane concrete highway in bright after- 
noon left highway and _ overturned 
burden of proof remained throughout 


defendants, 
show that they exercised legally requi- 


~to prove it.—Greenspan y. Dillingham, 


mobiles, while lawfully and properly 
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on the plaintiff.—Spill v. 
A.2d 773, 125 N.J.L, 382. mn 
N.Y.Sup. An action for injuries s 
tained when top of \trailer,;which was - \ 
intended for special use in| World’s 
Fair grounds and was participating in 4 4 

public. parade many miles from fair 

grounds, rose high into air and de- 
scended on policeman, was within “res =~ 
ipsa Joquitur’ rule, where policeman 
did not contribute to accident, and 
trailer was under exclusive control of 
and defendants did not 


site care to do those things which, if 
omitted, would probably be the cause 
of the accident.—Cunningham y.  Ex- 
position Greyhound, 22 N.Y.8.2d 79, 174. 
Mise. 865. ANS 

N.¥.Sup. The happening of an auto- 
mobile accident raises no presumption 
of negligence, but plaintiff is required 


26 N.Y.S.2d° 699. + eg 

N.C. In action for injuries by pas- 
senger sustained in an automobile col- 
lision, the principle of “res ipsa loqui- 
tur’ does not prevail as to skidding.— 
Williams _v. Thomas, 14 §S.E.2d° 797, 
219 N.C. 727. hi 

Pa. In action for injuries to pedes- 
trian struck by automobile while cross- 
ing street away from intersection, 
plaintiff does not make out prima facie 
case merely by showing that he was 
run down by automobile and injured. +z 
Pi v. Heckel, 16 A.2d 382, 340 Pa; 
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Pa.Com.Pl. The mere fact of a col- eet 
lision between: motor vehicles does not t 
raise a presumption of negligence.— — 
Sabatelli v. Seull, 29 Del. 456... 
_Pa.Com.Pl. Irrespective of any ques-. 
tion of speed, a presumption of negli- 
gence arises where it appears that the 
driver of an automobile permits his car 
to deflect from its course and to dash : 
or skid across a highway and injure a — ie 
person on the sidewalki—Nayduch vy. 
Bell Telephone Co. of Pennsylvania, 19 — 
Leh.L.J. 145. * aye 
Tex.Civ.App. Where automobile own- 
er parked automobile against curbing 
at top of steep incline and, together 
with guest, left automobile,.and short- 
ly thereafter parked automobile slid 
down incline into plaintiff's residence, — mle 
the -“‘res doctrine ap- 


—_—- te 
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c ipsa loquitur’”’ 
plied and issue of automobile owner’s 
negligence was for jury.—Ketchum vy. — 
Gillespie, 145 S.W.2d 215.- te 


Wa. The doctrine of “res ipsa loqui- 
tur”, which is/an evidential presump- | 
tion sometimes® resorted to where evi- — | 
dence is wanting, and which does not © 
shift the burden of proof, was not ap- 
plicable in automobile accident case wing 


where both plaintiff and’ defendant un- 
dertook to explain accident as it oc- q 
curred and produced witnesses to sus- _ 

tain their claims.—Darden v, Murphy, rn, 
11 S.E.2d 579. * ees 


Wash. A motorist, whose automo- 
bile skids across center line to left 


side of highway and there collides with 
another automobile, has burden of ~ By 
showing that motorist got to left side * 


of highway through’ no fault of his’ 
Ce eae y. Shannon, 111 P.2d 
Wis. In automobile guest’s action 
against host and his insurer for in- Ws 
juries sustained in head-on collision, the 
mere fact. that automobiles collided ° 
was not proof that host was negligent 
as to lookout, but evidence that host’s 2-03 
automobile invaded wrong traffic lane 
was not dispreven by physical facts 
that damage as result of impact was ~ 
to right front corner of the other au- ~~ 
tomobile and left front fender and : 
wheel of host’s automobile—Tracy y, 
Malmstadt, 296 N.W. 87, 236 Wis. 642. a 
Wyo. Evidence that plaintiffs’ auto- 


parked at curb of city street, were — 
struck and damaged by automobile ~ 
driven by defendant, was sufficient to 
justify inference that damage was 
caused by defendant’s want of care and 
to make it the duty of defendant, who 
knew facts and was available as a wit- 
ness, to offer an explanation, and, aft- aig 
er defendant had testified explaining 
how accident occurred, question was | 
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C that in | t ale 
or occupant of motor vehicle 
_ for damage resulting from collision 
with a domestic animal on highway, 
there is no’ presumption that collision 
- Was due to negligence of owner of live- 
- stock does no more than abolish effect 
of doctrine of res ipsa loquitur. St. 
— €Cal.1935, p. 951, § 423.—Galeppi Bros. 
vy. Bartlett, 120 F.2d 208, affirming 
Bartlett v. Galleppi Bros., 33 F.Supp. 


Die 
re ; Aten § 1006 | 

‘Conn. In action for injuries to pas- 
ba i senger in automobile struck by de- 
_ fendant’s automobile at street inter- 
ie section, burden was on plaintiff to 
_-—-~prove that sign, indicating presence of 
ole - intersecting street ahead of defend- 
_ ~ -ant’s automobile, was legible to person 
of normal eyesight at distance of 100 
<a eee therefrom, and where plaintiff 
ag ikea ailed to establish such fact, defend- 
ant was not guilty of negligence so 
far as violating of statute was con- 
cerned in failing to reduce speed and 
= sound timely warning as she approach- 
Lee 


cs 
k 


ed _such street. Gen.St.1930, § 1639(b). 
 . —Olson' v. Musselman, 15 A.2d 879, 127 


eeeeConn.. 228. 

Ok. ~The burden is on party who 
-_—-violates statute by.stopping with left 
. side of motor vehicle less than three 
feet from center of highway to show 
that his act was due to circumstances 
_ beyond his control. 69 Okl.St:Ann. § 
i "583, rule 10.—Roadway Express v. 
“v= Baty, 114 Pi2d 935. 

A presumption of negligence accom- 
panies every violation of rules of the 
road. 69 OkI.St.Ann. § 583, rule 10.— 
_ Roadway Express v. Baty, 114 P.2d 


§ 1007 


_ district is -established by clear and 
- competent evidence as to nature of dis- 
_ trict, and unless district is duly sign- 
posted, was not applicable only to 
eriminal cases, notwithstanding that 
‘provision was placed in division of 
eode relating to criminal cases, where 
code further provided that section head- 
ings should not modify scope of any 
_ provision in code. Vehicle Code, §§ 7, 
758, St.1935, pp. 94, 243.—Cavalli v. 
Be - Luckett, 104. P.2d 708. : 

Re -  Cal.App, In action against contrac- 
es tor and its truck driver for injuries 
-—s- sustained by subcontractor’s -em- 
ployee when he was run over by a 
truck, testimony of plaintiff's witness 
who was another truck driver on the 
game job, 


oan 


as to how truck drivers 

approached with a load of concrete 
and how they unloaded it, was ad- 
- missible on the question of care and 
_ diligence exercised.—Martin, Continent- 
_ al Casualty Co., Intervener, v. Clinton 
Const. Co., 105 P.2d 1029, rehearing 

_ denied 106 P.2d 629. 

> Conn. 2 to 
-. passenger in automobile struck by de- 
» _ fendant’s automobile at street inter- 
section, burden was _ on _ plaintiff to 
prove that sign, indicating presence 
of intersecting street ahead of defend- 
 ant’s automobile, was legible to person 
of normal eyesight at distance of 100 
‘feet therefrom, and where plaintiff fail- 
ed to establish such fact, defendant 
‘was not guilty of negligence so far 
ag violating of statute was concerned 
- in failing to reduce speed and sound 
timely warning as'‘she approached such 
street. Gen.St.1930, § 1639(b).—Olson 
--y, Musselman, 15 A.2d 879, 127 Conn. 
22 
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In action for injuries 


- Ky. In action against partners for 
death of child struck by defendants’ 
automobile, evidence that truck was- 
~ jiecensed in partnership’s name raised 

presumption that it was owned by 
-_ partnership.—Vansant  yv.  Holbrook’s 

- Adm’r, 146 S,W.2d 337, 285 Ky. 88. 
Mo.App. In suit by automobile pas- 


. 


y truck, evidence of 


-passenger’s father-in-law that he had 
received a broken jaw and minor bruis- 


es and that his wife had sustained in- 
ternal injuries as a result of the ac- 
cident was cempetent to show the vio- 
lence of the collision and to thereby 
account for the injuries sustained by 
Poe etes ieee v. Banks, 143-S.W.2d 


_N.Y.App.Div. Evidence that dealer’s 
license plates on truck involved in col- 
lision had been issued to defendant was 
presumptive proof of defendant’s own- 
ership of truck.—Buono vy. Stewart Mo- 
tor Trucks, 26 N.Y.S.2d 986, 261 App. 
Div: 1095. 

Pa. The words “Farmers Dairy” on 
truck involved in accident did not cre- 
ate presumption that “Marmers Dairy 
Association” of another state owned the 
truck, since quoted words seem to be a 
generic term designating a type of es- 
tablishment rather than name of a par- 
ticular concern, especially where legend 
on truck indicated that truck was 
owned and operated by an individual 
not connected with the association. 75 
P.S. § 1201 et seqg.—Midora vy. Alfieri, 
17 ¥AL2d 873, 341 fPa, 27. 

In order to raise presumption of own- 
ership of automobile, it is not necessary 
that there should be an exact corres- 
pondence between designation on ve- 
hicle and actual name of alleged owner. 
75 P.S.-§ 1201 et seq.—Midora vy. .Al- 
fieri, 17 A.2d 878, 341 Pa. 27. 

Pa.Com.Pl. Plaintiff sued for in- 
juries by being hit by car while he 
was at work on service station pump 
fronting business premises, careening 
ear driven by employe of defendant 
concern running over curb and striking 
pump and _ plaintiff. Negligence of 
driver imputed because of apparent 
speed of car in carrying, over curb and 
knocking pump from its base.—White 
vy. Consumer’s Finance Service, 34 Luz. 
L.Reg.Rep. 298, reversed 15 A.2d 142, 
339 Pa. 417. 


Tex.Com.App. Proof that truck was 
registered in name of company raised 
presumption that it was owned by that 
company, and if evidence had shown 
that driver was in employ of company, 
presumption would have been raised 
that driver was acting within scope of 
his employment. at time of accident.— 
Empire Gas & Fuel Co. v. Muegge, 143 
S.W.2d 7638, reversing 116 S.W.2d 758. 

Presumption of ownership from reg- 
istration of motor vehicle is not “eyi- 
dence” but rather a rule of procedure 
or an administrative assumption which 
vanishes when positive evidence to 
the contrary is introduced.—Empire 
Gas & Fuel Co. v. Muegge, 143 S.W.2d 
763, reversing 116 S.W.2d 758. 


The presumption of ownership from 
registration of a motor vehicle places 
on party against whom it operates the 
burden of producing evidence, but the 
“YDresumption’” which is defined as a 
rule of law laid down by the courts 
which attaches to facts certain pro- 
cedural consequences is not ‘‘evyidence,”’ 
and, when met by rebutting proof, is 
not to be weighed by the jury as evi- 
dence in arriving at a verdict.—Km- 
pire Gas & Fuel Co. v. Muegge, 143 S. 
W.2d 763, reversing 116 S.W.2d 758. 

Presumption as to defendant’s own- 
ership of loaded truck involved in ac- 
cident arising from registration and 
presumption as to its use arising from 
permit issued in name of defendant 
were rebutted by testimony of defend- 
ant’s officials that defendant did not 
own the truck, did not authorize the 
registration or issuance of permit 
in its name, and that it was not in- 
terested in operation of the truck or 
in transportation of the machine, par- 
ticularly where such testimony was 
corroborated.—Empire Gas & Fuel Co. 
v. Muegge, 143 S.W.2d 1763, reversing 
116 S.W.2d 758. 5 
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C.C.A.Cal. Under. California law, 
where evidence is admitted showing a 
third person is operating automobile, 


that automobile belongs to defendant, 


and that ¢ 
hway at night was : 
gon was acting within scope of emplo: 
ment, unless there is clear, positive, a 


“was then operating it was doing so as 


flicting or Jeads to doubtful infere 


.carrier was an independent contractor, 


ap 
defendant, jur 
pelled to, draw 1e 


J. may, rg 
inference that third 


uncontradicted evidence to contrary.— 
Montgomery v. Hutchins, 118 F.2d 6! 
_ C.C.A.N.J, A finding of agency aris- 
ing out of fact that name of carrier © 
from which recovery for damages w: 
sought appeared on trailer truck de 
pended on inference that truck was 
owned by carrier, but concession of 
ownership in another removed any evi- | 
dential value from fact that carrie: 
name thus appeared.—Venuto v. Robin- 
son, 118 F.2d 679. Sea 
C.C.A.Okl. In action against corp 
ration for injuries caused by its ser 
ant’s negligent operation of his 
tomobile, burden rested on plainti: 
show that such, servant was operatin 
automobile within scope of his em 
ployment and in relation to his mas 
ter’s business.—Mid-Continent | Pip 
Line Co. v. Whiteley, 116 F.2d 871. — 
Ala.App. Where the automobile in- 
volved in accident is shown to haye 
belonged to defendant, administrativ 
presumption arises that person wh 


agent of defendants and in line and 
scope of his authority—William HE 
Harden, Ine., v. Harden, 197 So. : 

The administrative presumption that 
driver of automobile involved in an 
accident was agent of person shown to 
be owner is not in itself “evidence” 
and its effect is merely to impose on 
defendant burden of showing that driv- 
er was not his agent or that, if he 
was, he was not acting within scop¢ 
of his authority or in course of hi 
employment, and, if evidence is co 


only, issue is for _jury.—William 
Harden, Inc., v. Harden, 197 So. 94. 
Cal. In action against newspap ; 
company and newspaper carrier, whose 
duties as route carrier terminated — 
fore 6 p. m. but who was subject to ¢ 
at his home by company’s district m: 
ager until 7:30 p. m., for injuries 
ceived when carrier’s automobile stru 
plaintiff while carrier was on way hom 
from making last delivery at abou 
8 p. m.,. plaintiff’s showing that ear- 
rier was rendering services for com- 
pany was sufficient to give rise to pre-_ 
sumption that a “master and servant 
relationship” existed between carrier 
and company.—Robinson v. George, 105 © 
P.2d, 914, superseding 98’ P.2d 519500) 5 
In action against newspaper company > 
and newspaper carrier for injuries re- — 


ceived when carrier’s automobile stru 


plaintiff where company claimed that 


after plaintiff established a prima facie 
case against company, burden shifted M 
to company which could then prove, if — 


possible, that carrier was an inde- 
pendent contractor.—Robinson hae 
George, 105 P.2d 914, superseding 
P.2d 519 


Cal.App. In order to invoke doctrine 
of “respondeat superior’, plaintiff seek- ie 
ing to recover for injuries sustained. 
automobile ‘accident, must prove that 
employee was under control of alleged 
employer at time of injury.—Day v. 
wiestern Loan & Bldg. Co., 108 P.2d 


Cal.App. In absence of evidence of | 
the relationship between driver and 
owner of automobile, presumption that 
driver was innocent of crime or wrong | 
warranted finding that driver operated 
automobile with owner’s consent so as 
to make owner liable for damages oc- 


casioned by negligence of driver. Ve- 
hicle Code, § 503, St.1935, p. 174; Code 
Civ.Proc. § 1968.—Lanfried v. Bos- 


worth, 113 P.2d 23, subsequent opinion 
114 P.2d 406. 

Cal.App. In absence of evidence of 
relationship between driver and owner 
of automobile, presumption that driver 
was innocent of crime or wrong war- 
ranted finding that driver operated au- 
tomobile with owner’s consent so as to 
make owner liable for damages occa- 
sioned by negligence of driver. Vehicle 
Code, § 508, St.1935, p. 174; Code Cir. 
Proc. § 1963.—Lanfried v. Bosworth, 
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port director was driving at time of 
accident belonged to harbor district, 
and that port director was employed 


‘by 


optetrs 


116 P.2a 121, 


a os 
a , 


' App.D.C.. The 
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114 P.2d 406, prior opinion 113 P.2d 


There is a presumption that one op- 
erating the automobile of another has 
necessary consent to make his act law- 
ful. Code Civ.Proc. § 1963.—Lanfried 
v. Bosworth, 114 P.2d 406, prior opin- 
ion-113 P.2d 23. 

Cal.App. In action against alleged 
owner of automobile for personal in- 
juries sustained in accident occurring 
while automobile was being operated 
by another, plaintiff had burden of 
proving that automobile was being used 
with owner’s permission. Vehicle Code, 
§ 402, St.1937, p. 2353.—Helmuth v 
Frame, 115 P.2d 852. 

If there is proof that an 
automobile belongs to an employer, 
and at time of an accident is being 
operated by an employee of the cwn- 
er, an inference arises sufficient to sup- 
port a finding that employee was op- 
- erating the automobile by authority of 
his employer and within scope of_his 
employment.—Shields vy. Oxnard Har- 
pore Dist...0116 Pr2d. 121, 
In consolidated actions against har- 
_ bor district and port director for in- 
juries sustained when automobile 
driven by port director collided with 
automobile in which plaintiffs were 
riding, evidence that automobile which 


by harbor district, created an inference 
sufficient to support implied finding 


pivot jury that port director at time of 
accident was acting within scope and 


course of his employment, which in- 


ey ference jury properly weighed in con- 
nection with other 
ease. Vehicle Code, 


evidence in the 
§ 400, St.1935, p. 
152.—Shields v. Oxnard Harbor Dist., 


App.D.C. The effect of statute mak- 
ing proof of ownership of motor ve- 
hicles prima facie evidence of owner’s 


wis! @ecit hy his express or implied consent. 


berg v.. Murray, 116 F.2d 552. 

The statutory presumption that ve- 
hicle was driven with owner’s consent 
continues until there is credible evi- 


dence to the contrary, and ceases when 


_ there is uncontradicted proof that au- 

tomobile was not being used with own- 
D.C.Code Supp. V, T. 
. § 255b,—Rosenberg v. Murray, 116 


Flea 552. 


An automobile owner’s positive and 
- unequivocal testimony that driver had 
- taken automobile without his knowl- 
edge, authority or consent, overcame 
statutory presumption that driver op- 


; _ erated automobile with owner’s consent 


and henee was owner’s agent under 
statute. D.C.Code Sunp. V, T.. 6,. § 


--955b.—Rosenberg vy. Murray, 116 F.2d 


552. 


terms ‘owner’? and 
“ownership” which are not defined in 


i statute making a person driving an au- 


Rey 
ti 


proof of ownership prima facie evi- 


J consent owner’s 
agent in case of accident, and making 


— tomobile with owner’s 


dence that person operated automobile 
with owner’s consent, must be defined 
by judicial determination, made in a 
manner giving effect to the objects and 
purposes of the statute. D.C.Code 
Supp. V, T. 6, § 255b.—Mason v. Auto- 
‘mobile Finance Co., 121 F.2d 32. 

Md. An operator of motor vehicle 
is ‘prima facie” its owner’s agent and 
servant, but such presumption is re- 
buttable, and when uncontradicted and 
conclusive evidence, showing that op- 
erator was not in owner’s service, is 
presented, it becomes trial court’s func- 
tion to declare owner not liable for in- 
jury to third person as result of oper- 
ator’s negligence—Wagner y. Page, 20 
A.2d 164. 

Mass. In automobile accident case, 
fact that one of the automobiles was 
owned and registered in corporate de- 
fendant’s name was prima facie evi- 
dence that such automobile at time of 


- 


accident was being operated by an em- 


ployee of corporate defendant within 
scope of his employment. G.L.(Ter. 


re aX 
0 


CLES 


Ed.) ¢. 231, § 85A.—Morton v. Dobson, 


30 N.B.2d; 231. ; 

Mass. In automobile collision case, 
registration of automobile in name of 
corporate defendant as owner was pri- 
ma facie evidence that operator of the 
automobile was a person for whose 
conduct corporate defendant was le- 
gally responsible, and burden was upon 
corporate defendant to prove that the 
operator was not such a person. G.L. 
(Ter.Ed.) ¢. 231, § 85A.—Le Blanc vy. 
Pierce Motor Co., 30 N.H.2d 684, 307 
Mass. 535. 

Minn. Open and public use of em- 
ployer’s automobile by employee for 
personal purposes without any objec- 
tion by employer, which is inconsistent 
with wrongful and unauthorized use, 
permits inference that employer con- 
sented thereto and hence is liable for 
employee’s negligence. Mason’s Minn. 
St.Supp.1940, § 2720-104.—Schultz v. 
Swift & Co., 299 N.W. 7. 

The fact that employee’s use of em- 
ployer’s automobile allegedly without 
authority would render employee guilty 
of a crime, permits inference that use 
was with employer’s consent, especial- 
ly where employee is retained in em- 
ployment. Mason’s Minn.St.Supp.1940, 
§§ 2717-1, 2720-104.—Schultz v. Swift 
& Co.,.299 N.W. 7. 


Mo. In action for injuries received 
when plaintiff, while crossing street, 
was struck by automobile driven by 
defendant’s chauffeur, a showing that 
chauffeur was defendant’s regularly 
employed chauffeur and that he was 
driving defendant’s automobile at time 
when plaintiff was struck raised pre- 
sumption that chauffeur was, at that 
time, within course of his employment 
and was on a mission for defendant.— 
Collins vy. Leahy, 146 S.W.2d 609. 


Mo. Where owner of newspaper 
route orally agreed to deliver bundles 
of. newspapers to carriers in his terri- 
tory for a specified weekly sum and, in 
addition to deliver papers, procured 
from publisher at a specified rate to 
subscribers in territory, and nothing 
was said as to the manner in which 
the route owner should perform his 
work, it could not be presumed that 
right of control was retained by pub- 
lisher,—Bass y. Kansas City Journal 
Post Co., 148 S.W.2d 548. 


Mo.App. Where ownership of taxi- 
cab involved in collision was established 
by substantial evidence and it was es- 
tablished that driver thereof was in the 
general employment of the owner, as re- 
spects liability of owner for damages 
resulting from collision, there was a 
presumption that such driver was act- 
ing within the scope of his employment 
when accident occurred.—Madison vy. 
Taxi Owners Ass’n, 148 S.W.2d 106. 

Mo.App. In action for injuries to 
motorcyclist in collision with automo- 
bile driven by insurance agent, motor- 
cyclist had duty to show that physical 
operation of automobile was actually 
directed by insurance company, or that 
it had the right to control the automo- 
bile in order to render company liable 
for resulting injuries.—Reiling vy. Mis- 
souri Ins. Co., 153 S.W.2d 79. 

N.Y.App.Div. 
passenger in automobile which collided 
with truck, if jury should disregard 
evidence that automobile owner in- 
structed driver who was owner’s em- 
ployee not to carry passengers, pre- 


sumption of responsibility would re- 
main and would justify a finding 
against owner, Vehicle and ‘raftie 
Law, § 59.—Hartstein y. U. S. Truck- 


ing Corporation, 23 N.Y.8.2d 251 
App.Diy. 643.” oe 
N.¥.App.Div. In actions for injuries 
and death arising from automobile ac- 
aiden’ presumption under provision of 
the Vehicle and Traffic Law making 
owner of* automobile liable for negli- 
gence of one using automobile with 
owner’s permission made prima facie 
case against automobile owner. Vehicle 
and Traffic Law, § 59.—Deyo v. Belotte, 
27 N.Y.S.2d 1, 261 App.Div. 1119, re- 


In action for death of. 


I Weg h ant a ; a 
argument denied 29 : 
App.Div. 921. — ee Poe 
N.Y.Sup. There is a | presumptio1 
that person operating an automobi 
is engaged in services of the owner.— 
Schaedtler v. Sheidow, 24 N.Y.8S.2d 586. 
N.Y.Sup. Owner’s consent to opera-. 
tion of automobile by another is a pre- 
sumption that may be derived from 
mere ownership, but the presumption 
is rebuttable and disappears where up- — 
on all the evidence it appears that no , 
permission was. given. Vehicle and 
Traffic Law, § 59.—Houlihan v. Selen- 
gut, 25. N.Y.S.2d. 371, 175 Misc. 854. _ x 
Ohio App. The presence of father in 
automobile driven by son creates re-  — 
buttable presumption of fact that fath- . 


er was exercising eontrol over driving ' 
of automobile.—General Exchange Ins. Ba 
Co. v. Elizer, 31 N.H.2d 147. 

Ohio App. ‘Where plaintiff sought to| 
recover from employer for injuries sus: — 
tained in automobile accident while rid- | 
ing with employee forbidden to carry | eee 


passengers on ground plaintiff was ~ 
rendering necessary assistance to em- 
ployee who was acting within the — 


burden was on plaintiff to prove such 
facts in addition to proving wanton — 
misconduct of employee in operation of _— 
automobile.—Siemers vy. Vindicator 


course and scope of his employment, 
D ¥ 
Printing Co., 32 N.B.2d_766, 66 Ohio 


App. 249. HINA 
Or. Where a plaintiff proves that a 
motor vehicle which caused damage be- " 


longed to a defendant at time of an | 
accident, the jury is entitled to infer fi 
that the driver was the defendant’s i 
servant, and that the vehicle was being 
used for defendant’s purposes.—Hllen- Ae 
ek vy. Fremont Land Co;, 107 P.2d asi vag 
° ' ant «egy 
Or. The inference or presumption, | 
arising merely from status and rela- 
tionship of automobile owner and driv- 
er ag master and servant, that driver 
was master’s agent, acting within scope —_—> 
of agency,.is overcome by affirmative ‘aa 
showing that automobile was not used ie 
in furtherance of master’s business— 
Bunnell jv. -Parelius, 111, P.2d 88.0% <e)') 0 
In action for injuries to pedestrian, 
struck by automobile driven by em- —— 
ployee of defendant garage owner be- | 
fore making of repairs for which auto-,| \ 
mobile had been delivered by. its own- : ty 
er to defendant, as disclosed by undis-| 
puted testimony, inference that driver i 
of automobile owned by another is own- 
er’s agent acting within scope of agency — z 
was inapplicable.—Bunnell y. Parelius, ‘ 
111 P.2d 88. ‘ Pigs tg 
A jury’s deduction from facts proved  ~— 
that operator of automobile owned by 8 
another is owner’s agent acting within © 
scope of ageney is merely an ic 
ence’, not a ‘“‘presumption’’, under stat- A 
utory definitions of such terms. 0O.C,_ fe 
L.A, §§ 2-402, 2-403.—Bunnell y. Pa- ee 


relius, 111 P.2d 88. er ts 
within stat- | F. 


‘infer- | 


There is no “‘interence’’, 
utory definition thereof, that one op- ion) 
erating another’s automobile is acting im 
as owner’s agent within scope of agen- 
ey, if such purported inference is un- sk 
reasonable. O.C.L.A. § 2-402.—Bunnell _ 
v. Parelius, 111 P.2d 88. , ; ; 

R.I, Proof that automobile driven by | 
defendant’s son at time of accident was eo 
registered in defendant’s name consti- : 
tuted prima facie evidence that son was 
operating automobile in all respects 
necessary to render defendant liable for 
son’s negligent operation as at common 
law. Pub.Laws 1929, ¢. 1429,.§ 10; as 
amended by Pub.Laws 1938, ¢.. 2046, | 
§ 1—Hill v. Cabral, 18 A.2d 145. ; 

Tenn.App. In action by police officer — 
for injuries sustained when he was 
struck by an automobile operated by 
soliciting agent of insurer; burden of ~ 
proving that solicitor was an agent of 
the insurer, so as to render insurer lia- 
ble for solicitor’s negligence, rather — 
than an independent contractor, rested 
on police officer.—American Nat. Ins. 
Co. vy. Poole, 148 S.W.2d 14. ‘ 

Tex.Com.App. Proof that truck was 
registered in name of company, raised 
presumption that it was owned by that 
company, and if evidence had shown 
that driver was in employ of company, 
presumption would have been raised 
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Issuance of permit in name of com- 
pany to transport ditching machine 
in truck which was registered in the 
name of company raised presumption 
that machine was being transported for 
that company.—Empire Gas & Fuel Co. 
v. Muegge, 143 S.W.2d 763, reversing 
116 S.W.2d 758. a 

Presumption as to defendant’s own- 
ership of loaded truck involved in ac- 
cident arising from registration and 
presumption as to its use arising from 
permit issued in name of defendant 
were rebutted by testimony of defend- 
ant’s officials that defendant did not 
own the truck, did not authorize the 
registration or issuance of permit in 
its name, and that it was not interest- 
ed in operation of the truck or in 
transportation of the machine, par- 
ticularly where such testimony was 
corroborated.—Hmpire Gas & Fuel Co. 


v. Muegge, 243 S.W.2d 768, reversing 


116 S.W.2d 758. 

Tex.Civ-App. The presumption that 
driver of truck was its owner’s agent 
acting within scope of his employment 
at time of inflicting damage is not con- 
clusive, but may be contested or con- 
troverted by admissible facts or cir- 
cumstances.—Merryman y. Zeleny, 143 


~$.W.2d 410. 


In action for damages sustained in 
collision between motor vehicles, the 
presumption, arising from proof or 
admission of defendant’s ownership of 
vehicle causing injury, that driver 
thereof was defendant’s agent acting 
within scope of his employment, makes 
out prima facie case, on which plain- 
tiff is entitled to recover, unless over- 
come by contrary testimony, and it is 
incumbent on defendant to offer rebut- 
table proof in opposition to plaintiff’s 
ease, but such prima facie showing 
does not shift to defendant burden of 
proving by preponderance or greater 
weight of evidence that automobile 
eausing injury was not being used in 
his business.—Merryman y. Zeleny, 143 
S.W.2d 410. 

Tex.Civ.App. In suit for damages to 
plaintiffs’ automobile caused by colli- 
sion with automobile owned by de- 
fendants and driven by another, where 
plaintiffs alleged that driver was de- 
fendants’ agent but did not offer proof 
in discharge of their burden of prov- 
ing agency, agency could not be pre- 
sumed, and recovery could not be had 
against defendants.—Tinney v. Wil- 
liams, 144 S.W.2d 344. 

Wash. In automobile collision cas- 
es, the driver of an automobile is gen- 
erally presumed to be the agent of the 
owner of the automobile, and, if driver 
is an employee, it will be presumed 
that he was acting within the scope of 
his employment.—Handley v. Anacortes 
Ice Co., 105 P.2d 505. i 

W.Va. There is prima facie presump- 
tion that driver of another’s automobile 
is acting as owner’s agent, but such 
presumption rests on owner being in 
full possession of, and possibly con- 
trolling, information concerning posses- 
sion and control of automobile, and 
merely shifts burden of proof.—Lace- 
well vy. Lampkin, 13 S8.H.2d 583. 

In action for death of teacher, riding 
in defendant’s automobile, as result of 
collision with codefendant’s truck, evi- 
dence that automobile driver’s duty as 
defendant’s servant restricted him to 
defendant’s place of business as under- 
taker and driving of automobiles for 
defendant in funeral processions and 
other business of defendant, that such 
driver was taking decedent and another 
teacher to their school at time of acci- 
dent, though with defendant’s approval 
or permission, and that such teachers 
purchased gasoline for trip, was suffi- 
cient to overcome prima facie presump- 
tion that automobile driver was acting 
as defendant’s agent at time of colli- 
sion.—Lacewell v. Lampkin, 13 S.E.2d 


That the driver of another’s 
*42 C.J. ANNO.—249 


S.W.2d — 


Wis. Proof of ownership of an au- 
tomobile driven by another makes a 
prima facie case of owner’s liability for 
injuries caused in its operation, but the 
presumption is one of fact and is re- 
buttable—Hanson vy. Wngebretson, 294 
N.W. 817. 

The effect of the rule that proof of 
ownership of an automobile driven by 
another makes a prima facie case of 
owner’s liability for injuries caused in 
its operation merely is to put it up 
to an owner to go on with his proof 
regarding facts, and, where evidence 
regarding facts is produced, the bur- 
den still rests on plaintiff to estab- 
lish that driver of automobile was act- 
ing within the scope of his employ- 
ment.—Hanson vy. Engebretson, 294 N. 
W. 817. 

Where recovery was sought from em- 
ployer and its insurer for death of em- 
ployee’s automobile guest but objection 
te employee’s testimony regarding con- 
versation or transaction with guest Fee: 
cluded establishment of facts regarding 
purpose of guest’s presence in automo- 
bile, the rule that proof of ownership 
of an automobile driven by another 
makes a prima facie case of owner's 
liability for injuries caused in its op- 
eration was inapplicable, St.1939, § 
325.16—Hanson vy. Wngebretson, 294 
N.W. 817. 

The reason for the rule that proof of 
ownership of an automobile driven by 
another makes a prima facie case of 
ewner’s liability for injuries caused in 
its operation is that whether automo- 
bile was being operated in prosecu- 
tion of owner’s business is matter 
peculiarly within owner’s knowledge, 
so that when the reason for the rule 
fails, the rule does not apply.—Hanson 
v. Engebretson, 294 N.W. 817. 

Where recovery was sought from em- 
ployer and its insurer for death of 
automobile guest of employee who was 
prohibited from permitting anyone ex- 
cept prospective purchasers to ride in 
automobile and plaintiff by objecting to 
the employee’s testifying regarding 
whether the guest was a prospective 
purchaser precluded employer and in- 
surer from introducing evidence re- 
garding whether employee had violated 
his duty, plaintiff could not rely on 
presumption that employee did not vio- 
late his duty. St.1939, § 325.16—Han- 
son yv. Engebretson, 294 N.W. 817. 
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C.C.A.lowa. Though it is a danger- 
ous act to make a left turn ia the face 
of a closely approaching automobile, 
and though serious injuries directly re- 
sult, still the victim in the closely ap- 
proaching automobile must, under the 
law of Iowa, be shown affirmatively to 
have been free from negligence before 
there can be recovery for damages so 
inflicted on him.—Peterson y. Sheridan, 
115 F.2d 121. ; 

In action under Towa law by admin- 
istrator for death of deceased motorist 
whose automobile collided- with defend- 
ant’s automobile which allegedly came 
out of intersecting highway and made 
a left turn in face of deceased motor- 
ist’s automobile, whether defendant’s 
contention was true that his automo- 
bile was standing at rest on intersect- 
ing highway and that deceased motor- 
ist’ drove almost head-on into defend- 
ant’s automobile, was not to be deter- 
mined by an inference of due care on 
deceased motorist’s part.—Peterson vy. 
Sheridan, 115 F.2d 121. 

In action under Iowa law by admin- 
istrator for death of deceased motorist 
whose automobile collided with defend- 
ant’s automobile which allegedly came 
out of intersecting highway and made 
a left turn in face of deceased motor- 
ist’s automobile, administrator, if his 
claim that negligent left turn by de- 
fendant caused the accident was estab- 


“Wished by a prepor 


; rance the ex rie oe 
dence, was entitled to inference of due 
care on deceased motorist’s part 
Peterson v, Sheridan, 115 F.2d 121 
Cal.App. If the jury concluded, : 
it might properly do from the evidence, _ 
that a pedestrian, because of loss of 
memory due to the accident, was unabl 
to testify concerning his conduct im-_ 
mediately prior thereto, he would be 
presumed to have exercised ordinar 
care.—Hoppe v. Bradshaw, 108 P.2 


presumption of due care until dispelled 
by evidence opposed thereto, where — 
there was no evidence as to whether ~ 
the pedestrian looked before stepping 
onto the pavement with the intention 
crossing the highway.—Hoppe y. Brad 
shaw, 108 P.2d 947. 

Where a pedestrian was entitled to 
the presumption of due care, the de-- 
fendant motorist’s testimony that th 
pedestrian failed to look as he stepped © 
from behind a parked automobile onto 
the paved highway, though evide 
which the jury could consider, did no 
of itself destroy the probative wei 
of the fact presumed, especially in vi 
of testimony that the motorist sta 
he did not see the pedestrian until — 
“right on him’’.—Hoppe v. Bradshaw, — 
108 P.2d 947. ie 

Cal.App. In action for death of pe- 
destrian killed while crossing street by 
a bus, the plaintiffs in establishi 
their case could rely upon the presum 
tion that pedestrian used ordinary ¢ ; 
for her safety at the time of the acci 


pedestrian — wh 
looked in both directions before st 
ing to cross street at crosswalk and a 
when at about center of street stopped 
to allow two automobiles coming fror 
his right to pass when he was struc 
by automobile approaching from | 
left was guilty of contributory negli- 
gence, so as to preclude recovery for 
injuries sustained, was for jury, and ‘ee 
burden of proving contributory negl eo ae 
gence under the pleadings rested upon — 
motorist. Gen.St.Cum.Supp.1939, — x 
1399e—Marini v. Wynn, 20 A.2d 400, 
128 Conn. 53. pie 
Del.Super. 


killed in an automobile accident was 
the time of the accident in the exere 
of “due and proper care’, which means 
that he exercised that degree of care 
which was required of him for preven- : 
tion of the accident.—Odgers vy. Clark, 
19 A.2d 724. De ee 

In action for death resulting from in- 
tersectional collision where there was ~ 
no evidence to rebut the presumption ~ 
that decedent was in the exercise of duc 
and proper care at the time of the colli- — 
sion, and there was evidence that de- 
fendant was negligent in failing to 
keep proper lookout, plaintiff was en-— 
titled to recover.—Odgers vy. Clark, 19 
A.2d 724. Pe Wien 
In action for death of automo-— 
bile occupant, defendant had burden of 
proving contributory negligence. Burns’ 
Ann.St. § 2-1025.—Lindley v. Sink, 30 
N.H.2d 456. 

Iowa. In action for death of pedes- 
trian struck by automobile, the burden 
of proof was on plaintiff to establish 
his right to recovery under the last 
clear chance theory and to affirmatively 
show that the motorist failed to exer- 
cise reasonable care and that if he had 
done so he could have avoided injuring 
the pedestrian after discovering his’ 
perilous position.—Nagel v. Bretthauer, 
298 N.W. 852, 230 Iowa 707. 

La.App. Defendants, in action aris- 
ing out of an automobile accident, car- 
ried burden of proving their special 
plea of contributory negligence of 

laintiffs—Donovan vy. Standard Oil 

o. of Louisiana, 197 So. 320. 

La.App. A motorcyclist, who could 
and should have seen bus at street in- 
tersection as soon as he emerged from 
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behind automobile, which was then 60 
feet or more from bus, is held by law 
to have seen bus when at such dis- 
tance therefrom.—Murphy vy. City of 
Alexandria, 2 So.2d 103. 

Mass. In action for police officer’s 
injuries resulting from negligence of 
defendant in removing milk wagon 
from hole in street with aid of a tow- 
ing car, burden of proving contribu- 
tory negligence of officer was on_ de- 
fendant. G.L.(Ter.Ed.) ¢. 231, § 85.— 
Runnells v. Cassidy, 29 N.E.2d 732. 

Mass. In actions for injuries received 
in automobile collision, issue of plain- 
tiff's due care was an “affirmative de- 
fense’”’, and plaintiff was bound to prove 
due care of driver, who was plaintiff’s 
employee, in operating automobile, but 
in either aspect evidence presented a 
question for jury.—Morton v. Dobson, 
30 N.E.2d 231. 

Mass. In action for injuries to pe- 
destrian who walked on street because 
sidewalk was blocked by truck and who 
swung around when truck rolled 
toward street, and was struck by an 
automobile and was thrown against 
the front of the truck, truck owner 
had burden of proving contributory 
negligence on part of pedestrian.—Tag- 
erman y. Railway Express Agency, 33 
N.E.2d 569, 308 Mass. 517. 

Mass. In action by private driving 
truck in army convoy against operator 
of automobile with which truck collid- 
ed at intersection, private had burden 
of proving that he acted in accordance 
with order of officer whom he was 
bound to obey in running through red 
light, but burden of proving that he did 
run through red light was on defend- 
ant. G.L.(Ter.Ed.) ¢. 33, §§ 24, 58, as 
added by St.1939, ¢c. 425.—Neu v. Mc- 
Carthy, 33 N.E.2d 570, 309 Mass. 17, 
133 A.L.R. 1291. 

Mich. When driver of automobile 
stopped at stop sign as he approach- 
ed a through highway and _ observed 
approaching traffic, he would be pre- 
sumed to see the things which person 
in exercise of ordinary care would see 
under like circumstances.—Gallagher 
v. Walter, 299 N.W. 811, 299 Mich. 69. 

Mo. The presumption that a person 
killed in an automobile accident was in 
the exercise of ordinary care is in- 
dulged only in the absence of evidence 
to the contrary.—State ex rel. Alton R, 
Co. v. Shain, 143 S.W.2d 233, quash- 
ing record Brown v. Alton R. Co., 132 
S:.W.2d 718. 


Nev. Where bus company in action 
for damages sustained when bus col- 
lided with plaintiff’s automobile relied 
on defense of contributory negligence 
on the part of plaintiff in that plain- 
tiff’s automobile was allegedly parked 
on wrong side of road, bus company 
had burden of proving that automobile 
was thus parked in order to establish 
defense of contributory negligence, and, 
in the absence of any finding as to 
where automobile was parked, it must 
be assumed that issue of contributory 
negligence was decided against bus 
company.—Burlington Transp. Co. Vv. 
Wilson, 114 P.2d 1094. 

N.Y.App.Div. In an action for negli- 
gent death allegedly caused by colli- 
sion of defendant’s taxicab with de- 
ceased, while a pedestrian, the burden 
of proof to establish contributory neg- 
ligence of deceased was upon the de- 
fendant.—Allen y. Stokes, .23 N.Y.S.2d 
443, 260 App.Div. 600. 

N.Y.App.Div. In action against mo- 
torist for pain and suffering endured 
by pedestrian prior to pedestrian’s 
death, burden of proof as to pedestri- 
an’s freedom from contributory negli- 
gence rested on plaintiff. Decedent Hs- 
tate Law, §§ 119, 120, 131.—Nilson v. 
Oppenheimer, 23 N.Y.8.2d 621, 260 App. 
Div, 670. 

Ohio App. Persons responsible for 
operation of automobiles involved in 
collision enter action with presump- 
tions of lawful operation in favor of 
each.—General Exchange Ins. Co. y. 
Hlizer, 31 N.H.2d 147. 

The defendant’s testimony that he 
Saw no vehicle approaching intersec- 
tion when he was approximately at 
intersection of the curb lines did not 
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overcome presumption of lawful oper- 
ation by driver of other automobile 
involved in collision which had _ the 
right of way. Gen.Code, §§ 6310-17, 
6310-28, 6310-28a.—General Exchange 
Ins. Co. v. Elizer, 31 N.H.2d 147. 

Pa.Super. In action for injuries sus- 
tained in collision between automobiles, 
where defendant offered no testimony, 
no greater burden rested on plaintiff 
than to present case free from contribu- 
tory negligence.—Gaskill v. Melella, 18 
A.2d 455. 

Tex.Civ-App. In action for death of 
plaintiffs’ 8-year old son, who rode 
bicycle into city street from private 
driveway and was struck by defend- 
ant’s automobile which was traveling 
on wrong side of street, presumption 
of due care attached to son’s conduct 
until proven otherwise and burden was 
upon defendant to establish son’s al- 
leged contributory negligence, and 
something more than son’s mere youth 
and inexperience was required to form 
basis of inference of contributory neg- 
ligence.—Jennison vy. Darnielle, 146 S. 
W.2d 788, error granted. 

Tex.Civ.App. In action by owner of 
truck against owner of automobile for 
damage to the truck and for personal 
injuries when the automobile ran into 
the truck while it was stalled on the 
highway, trial court properly placed 
the burden on the owner of the auto- 
bile to show that the owner of the 
truek was guilty of contributory negli- 
gence.—Clowe & Cowan v. Morgan, 153 
S.W.2d 863. 

Wash. In action for wrongful deaths 
resulting from collision between auto- 
mobile and truck, against owner and 
against driver of the truck, the driver 
was an “interested witness’? whose tes- 
timony would not be considered in de- 
termining whether presumption of due 
care on part of driver of automobile 
had been overcome.—Sweazey v. Valley 
Transport, 107 P.2d 567. 

Presumption of due care on part of 
motorist who was killed in collision 
could be overcome by the testimony of 
disinterested witnesses, even if the tes- 
timony was conflicting and disputed.— 
pte al vy. Valley Transport, 107 P.2d 


Presumption of due care on part of 
motorist who is killed in collision is not 
evidence and disappears on introduction 
of competent disinterested testimony.— 
Pieiney v. Valley Transport, 107 P.2d 


In action for wrongful deaths result- 
ing from collision between automobile 
and truck, testimony of disinterested 
witnesses was sufficient to overcome 
presumption of due care on part of 
automobile driver, and submission of 
instruction on the presumption was er- 
ror.—Sweazey y. Valley Transport, 107 
P.2d 567. 

Wash. Burden of proving that 
plaintiff was guilty of contributory 
negligence in intersectional collision, 
precluding recovery for damages to his 
automobile, was on defendants.—Mc- 
Lean v. Continental Baking Co., 114 P. 
2d 159. 
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,_ Cal.App. In motorist’s action for in- 
juries sustained in collision, admission 
of testimony as to whether defendant’s 
wife was rendered unconscious as result 
of the accident was not error where 
plaintiffs showed that defendant did not 
immediately go to aid of motorist and 
wife after collision.—Miller vy. Cranston, 
106 P.2d 963. 

Ga.App. In automobile accident case, 
trial court did not err in not requiring 
plaintiff to answer question whether, 
after prior suit by plaintiff against 
third persons was over, plaintiff asked 
attorney about bringing action against 
defendant, since an answer would not 
have been material, and, if it was de- 
sired as a foundation for going into the 
confidential relationship of attorney and 
client, the question was improper.—Mc- 
Daniel v. Richards, 13 §.H.2d 710. 

Ii.App. In attorney’s action against 
client and client’s chauffeur for in- 
juries suffered during automobile trip 
to client’s ranch for purpose of con- 
sidering legal matters, attorney had 


‘a 


; Hen year eoe se 
right to show that his duties as attor- — 


ney frequently involved consideration 


of important matters, but court erred. 
in permitting extensive testimony show- 


ing wealth and nation-wide activities of 
client and his father, especially where 
attorney was allowed to give testimony 
tending to show his bad financial con- 
dition after the accident.—Keehn Vv. 
ea abel? 30 N.E.2d 156, 307 Dll.App. 


Ohio. Evidence as to the arrest or 
nonarrest of a motorist after an acci- 
dent is not admissible on the issue of 
negligence, unless a part of the res 
gestze.—Wolfe v. Baskin, 28 N.H.2d 629, 
137 Ohio St. 284. 

Pa.Com.Pl. HWvidence of the suspen- 
sion of the driver’s license of the 
plaintiff in an action for damages re- 
sulting from a collision of his motor 
vehicle with another is irrelevant.— 
Smith v. Railway Express Agency, 54 
York 90. 

Evidence of a departmental interpre- 
tation of the operating privileges of 
the plaintiff in an action for damages 
resulting from a collision of his motor 
vehicle with another is irrelevant.— 
Smith v. Railway Express Agency, 54 
York 90. 

R.I. Where action for injuries sus- 
tained by decedent when struck by 
automobile was not tried until twelve 
years after accident, which was nine 
years after decedent’s death, refusal to 
permit asking of question relating to 
failure to list claim against defendant, 
among assets of decedent’s estate was 
Bee error.—Segee v. Cowan. 20 A.2d 

Tex.Civ.App. In automobile accident 
ease, court should have sustained objec- 
tion to answer of plaintiff’s wife that 
since the accident she and her family 
“haven’t had any living much’’.—Wil- 
liam Cameron Co. v. Downing, 147 S. 
W.2d 963. 

Wash, In action by member of firm 
engaged in repairing and painting auto- 
mobile bodies and fenders to recover 
for injuries caused by negligence of 
employee for corporation which had 
promised to pay for painting of.truck 
belonging to one of its haulers, evidence 
offered by corporation concerning econ- 
tract between the parties for painting 
of corporation’s trucks was improperly 
rejected, since it was proper for corpo- 
ration to show complete history of rath- 
er informal dealings between the par- 
ties and course of conduct adopted by 
them in connection with work per- 
formed by the firm, tending to show 
construetion of the contract by the 
parties.—Clarke v. Bohemian Breweries, 
110,P 2d. 197. 
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Cal.App. Evidence of knowledge of 
defects or conditions which are dan- 
gerous in reference to streets or inter- 
sections is admissible for purpose of 
establishing reasonable amount of care 
required under the circumstances.— 
Bramble v. McHwan, 104 P.2d 1054. 

Cal.App. In action for death of auto- 
mobile guest as result of injuries sus- 
tained in collision with another auto- 
mobile at intersection against driver of 
other automobile, question, asked de- 
fendant motorist in an endeavor to de- 
velop last clear chance rule, as to 
whether he had knowledge that other 
accidents had happened at intersection, 
was properly excluded, as immaterial, 
—Bramble v. McEwan, 104 P.2d 1054, 


Cal.App. In action for injuries to 
stevedore employed to help discharge 
a cargo of lumber from a_ steamship 
when he was struck by a lumber car- 
rier which was a four-wheeled vehicle 
equipped with rubber tires, testimony 
of stevedore that during eight years of 
work on docks as a stevedore, it was 
custom of operators to blow the horn 
of lumber carriers. when they were 
about 25 feet away from any men 
one oe rhe Goch, es propery ad- 
mitted.—Burke  v. ohn | ars 
Inc., 108 P.2d 738. eee 

Colo. In action arising out of auto- 
mobile collision at intersection, where- 
in there was ample evidence that de- 
fendant was driving recklessly, though 
not on left side, it was proper to adit 


In action by occupant of auto- 

mobile against taxicab owner for in- 

juries sustained when automobile collid- 
ed with taxicab at intersection, admis- 

; sion of testimony of officers who arriv- 

. ed at scene shortly after accident as to 

drinking on part of taxicab driver and 

fact that driver’s boss took charge of 
him after the accident, and as to the lo- 
cation of the automobiles when the of- 

; ficers arrived upon the scene, was not 

Yg error.—Randle v. Mitchell, 142 S.W.2d 
124, 283 Ky. 501. 

A Md. In action for injuries sustained 
by child when struck by truck in alley, 
testimony that children played in the 

alley at all times was “‘relevant’’ to the 

issue of knowledge of conditions by 

_- driver who used the alley frequently. 

- Stafford v. Zake, 20 A.2d 144. 

Mass. Under the law of Florida, the 
- violation of traffic law is admissible to 
show negligence, as well as bearing 

; upon contributory negligence of plain- 

i tiff.- Comp.Gen.Laws Fla.1927, §§ 1294, 

1296, 1318.—-Stiles v. Wright, 32 N.B.2d 
220, 308 Mass. 326. 

” Mo. In pedestrian’s action for in- 
juries sustained when struck by de- 

fendant’s automobile after stepping in- 

to street beyond a parked automobile 
an offer to prove by physician who 
examined pedestrian a month after ac- 

2 ’ cident that pedestrian was struck by 

front of automobile, and that he did 

not walk into automobile as contended 

> by defendant was properly refused as 
argumentative, speculative, and clearly 
outside any qualifications shown by 
ee an as a medical expert.—Shields 

v. Keller, 153 S.W.2d 60. 

N.H. In consolidated actions for 
death of two pedestrians when struck 
by truck while walking on right side of 
highway on cold morning, evidence that 


: pedestrians knew that automobile radi- 
a ators were steaming that morning and 


a that windshields were likely to become 
& frosted was admissible on issue of con- 
y tributory negligence, since pedestrians 
a must have realized that they could not 

be so readily seen through an icy wind- 
q shield, and their conduct was to be 
R : judged in light of such realization.— 
mag Stowe v. Hartford, 18 A.2d 382. 


N.H. In action for injuries sustained 
; by pedestrian when she was struck by 
, automobile while she was walking on 
ia a crosswalk at an intersection at which 
: traffic officer was directing traffic, ex- 
y clusion of evidence of the pedestrian’s 
conduct if she were driving automobile 
7 approaching highway intersection 
” where officer was controlling traffic was 
proper as only remotely relevant.— 
Moran y. Dumas, 18 A.2d 763. 
N.H. In _ guests’ action for injuries 
: sustained in collision with oncoming 
automobile, exclusion of question as to 
whether witness would have attempted 
to make a left-hand turn under condi- 
g tions which existed at time when on- 
‘ coming automobile swung in front of 
defendant’s automobile was _ proper, 
since issue was not what witness would 
have done but what an ordinary man of 
ordinary prudence would have done un- 
der circumstances.—Sullivan v. Sullivan, 
18 A.2d 828. A 
Ohio App. In action for death of pe- 
destrian struck by truck, testimony 
that pedestrian who was walking along 
highway did not see sidewalk to the 
west of highway was competent and 
relevant on pedestrian’s common law 
obligation to exercise ordinary care al- 
though it in no wise affected the ap- 
plication of statute defining where a 
pedestrian shall not walk, Gen.Code, § 
6310-34._Sprung v. BE. L Dupont De 
Nemours & Co., 34 N.H.2d 41, appeal 
dismissed 23 N.H.2d 947, 186 Ohio St. 
94. 


1 


) 


Pa. In action for death of policeman 
falling from running board of auto- 
mobile when directing motorist taking 
injured boy to hospital, evidence re- 
garding condition of injured boy was 
properly excluded where evidence 


was 
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peat. 


showed there was no necessity for po- 


-liceman to assume such a dangerous 


position—Valente vy. Lindner, 17 A.2d 


371, 340 Pa. 508 


Pa.Com.Pl. Plaintiff testified that he 
was hurrying as he entered the high- 
way from the far side of an automo- 
bile parked with its rear just off the 
travelled road, and had travelled about 
8 or 10 feet when he was struck by 
defendant’s car. The day was clear 
and he could see along the said road 
300 feet in the direction from which 
the defendant approached. He looked 
as he entered the roadway but did not 
see the approaching car. The defend- 
ant stopped his car within eight feet. 
Held, that the pens was guilty of 
contributory negligence, that there was 
no evidence of negligence on the part 
of the defendant, and that judgment 
should be entered in favor of the de- 
fendant.—Todd v. Simpers, 29 Del. 503. 

Tex.Civ.App. In action by automo- 
bile occupant for injuries suffered in 
collision between automobile and truck, 
testimony that automobile driver and 
the truck had previously been involved 
in another traflic accident was inadmis- 
sible-—William Cameron Co. v. Down- 
ing, 147 S.W.2d 963. 

Tex.Civ.App. In automobile guest’s 
action for injuries against owner of 
bus which collided with rear of auto- 
mobile after automobile had been stop- 
ped for traffic light, ‘cross-examina- 
tion of automobile driver regarding 
whether he had been in traffic before 
and either had run into somebody else 
or had been run into, was properly 
denied.—Houston Electric Co. v. Me- 
Leroy, 153 S.W.2d 617, error granted. 

Utah. In action for injuries sustain- 
ed by guest in automobile in collision 
which occurred when automobile struck 
sheep owned and herded by defend- 
ants, testimony of a defendant to the 
effect that it had been defendants’ 
custom to graze sheep on side of high- 
way for several years and that acci- 
dent in question was. first occasion 
on which they had had an animal 
killed by an automobile was inadmis- 
sible, since defendants may haye han- 
dled their sheep negligently over a 
period of years without any mishap, 
and it would lend no sanctity to their 
experience, and their custom would not 
become a standard for determining 
mes lisence. cAberon Vo | Luttle; 11652. 
2d : 


Wash. In action for wrongful deaths 
resulting from collision between auto- 
mobile and trailer truck, the width, 
length and weight of trailer truck could 
be considered as bearing on the ques- 
tion of due care although the dimen- 
sions were within statutory require- 
ments and were not in themselves basis 
of any negligence, but refusal to limit 
the testimony with respect thereto was 
not prejudicial, where court instructed 
with respect to the size of vehicles 
permitted by the law, and also in- 
structed that recovery must be based 
on proof of negligence in one or more 
respects which did not include refer- 
ence to dimensions of truck.—Sweazey 
yv. Valley Transport, 107 P.2d 567. 

Wyo. In action for death of truck 
driver as result of colliding with rear 
end of truck which stopped on high- 
way because of defective lights, testi- 
mony as to dimming of rear warning 
lights on defendant’s truck just _be- 
fore collision was relevant as tending 
to show conditions affecting visibility 
at time and place of collision and 
should have been considered by the 
jury in connection with other evidence 
on the issue of contributory negligence 
of deceased, as against contention that, 
if rear lights were burning at all, their 
dimness was immaterial—Merback v, 
Blanchard, 109 P.2d 49, denying re- 
hearing 105 P.2d 272. 
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S.C. In action for actual and puni- 
tive damages sustained when servant of 
corporation for which defendants were 
trustees in liquidation negligently and 
willfully drove corporation’s truck into 
rear of plaintiff’s automobile, evidence 
as to conduct of servant immediately 
before and after alleged collision was 
relevant, and evidence as to any viola- 
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tion of “hit and run” statute was re 
vant on question whether truck 
being operated in a willful and w 
manner. Code 1932, § 1638.——Ha 


v. Cushman, 13 S.H.2d 498, 196 
402. : ; 


against finance company for inju 
sustained f 
whether automobile was being driven 
with company’s consent as owner with- 


ized agent who had attached dealer’ 
license plates to automobile and a 
sumed control of its movements before 
collision, was 


was acting not only at moment when 


acts occurred, but from time shortly 


before when he attached license plates 


and aided in removing automobile from 


Vv, T. 6, Si ni 
bile Finance 


D.C.Code Supp. 
b.—Mason vy, Automo 
Co., 121 F.2d $2. 


truck on school grounds, ordinance and 
contract between city and county, enun- 
ciating rule of policy to effect that, as 
a condition of exercising the garbage 


franchise, the company must assume 


master and servant liability for acts of 
persons engaged by company to collect 
garbage, were admissible to establish 
such rule of policy.—Taylor v. Oaklan 

Scavenger Co., 110 P.2d 1044, prior 
opinion 103 P.2d 605. a 


of garbage truck and company under 
contract with city to collect garbage, 
for injuries sustained when plainti 
was struck by garbage truck, contract 
between city and company granting 
garbage franchise to company was ad- 
missible in an attempt to establish ex- 
istence of master and servant relation- 
ship between driver and owner of truck 
and company as one basis of liability, 
and incidental disclosure by contract 
that owner was insured did net render 
contract inadmissible—Taylor v. Oak- 
land Scavenger Co., 110 P.2d 1044 
prior opinion 103 P.2d 605, ‘ 
Cal.App. In consolidated actions 
against harbor district and port di- 
rector for injuries sustained when au- 
tomobile driven by port director ecol- 
lided with automobile in which plain- 
tiffs were riding, testimony of port 


director on questions of who his em- — 


ployer was and what his duties were 
was admissible as tending to establish 
fact of port director’s agency and 
scope thereof, 
1935, p. 152.—Shields vy. Oxnard Har- 
bor: Dist,,) 216° Py2da 121° Bye 

Ind.App. 
driver that he was at time of accident 
in employ of defendant, on theory that 
agency cannot be proved by declara- 
tions of an agent, was error, since 
agency was not sought to be estab- 
lished by declarations 
made to some third party, and driver 
was a competent witness when called to 
testify as to nature and character of 
his employment by defendant at time 
of accident.—Zoludow yv. Keeshin Motor 
Express, 34 N.E.2d 980. 

Minn. In action against corporate 
employer for injuries suffered in col- 
lision with automobile driven by em- 
ployee, testimony concerning corre- 
Spondence between employer and em- 
ployee was relevant to show employer’s 
reaction upon discovery of the facts of 
employee’s personal use of the automo- 
bile, in determining whether such use 
was with employer’s consent. Mason’s 
Minn.St.Supp.1940, § 2720-104.—Schultz 
v. Swift & Co,, 299 N.W. 7. 


Mo.App. In action against insurance 
company and its agent for injuries 
caused by agent in driving his own 


automobile, a liability policy protecting 
company from liability in operation of 
automobiles by its employees, agents 
and representatives, their description 


in automobile collision was 


In action against driver and owner 


Vehicle Code, § 400, St. — 


of an agent. 


an 


properly admitted as 
showing intention with which agent — 
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Exclusion of testimony of _ 


-v. Ebersole, 49 


§ 1024 


not being given, if they should be on 
business of the company was properly 
excluded where evidence showed that 
agent at no time drove his automobile 
under such circumstances as to give 
right of control to company over its 
operation and hence policy could not be 
construed as affecting relationship be- 
tween company and the agent.—Reiling 
vy. Missouri Ins. Co., 158 S.W.2d 79. 
§ 1024 ae 

D.C.Pa. In action for injuries sus- 
tained in automobile accident, admis- 
sion of photographs of defendant’s au- 
tomobile immediately after the accident 
and of testimony concerning the condi- 
tion of the automobile and of corrobo- 
rating evidence on such points was not 
abuse of discretion.—Boyle v. Ward, 39 
F.Supp. 545. 

Idaho. In action for death of minor 
Who was riding on bar of bicycle 
struck by automobile, the fact of re- 
moteness in point of time of evidence 
that at hospital, from one to 2% hours 
after the accident, witnesses detected 


‘odor of intoxicating liquor on motor- 


ist’s breath, went to the weight of the 
evidence which was a matter for jury, 
and did not affect admissibility of the 
testimony.—Maier v. Minidoka County 
Motor Co., 105 P.2d 1076. 

Ky. In action by occupant of auto- 
mobile against taxicab owner for inju- 


ries sustained when automobile collid- 


ed with taxicab at intersection, admis- 
sion of testimony of officers who arriv- 


ed at scene shortly after accident as 
to drinking on part of taxicab driver 
and fact that driver’s boss took charge 


of him after the accident, and as to the 
location of the automobiles when the 
officers arrived upon the scene, was not 
error.—Randle v. Mitchell, 142 S.W.2d 
124, 283 Ky. 501. 

N.Y.App.Div. In action for damage 
to automobile inflicted in collision with 
another motor vehicle at street inter- 
section, excluding testimony of police 


officer regarding condition of the auto- 


mobile approximately 34% hours after 
the collision was error under the cir- 
cumstances.—Scanna v. National 
Transp. Co., 28 N.Y.S.2d 70, 262 App. 


Diy. 853, reargument denied 29 N.Y.S. 


2d 723, 262 App.Div. 891. 

Ohio App. In action arising out of 
automobile accident, things discovered 
by a defendant and investigators for in- 
surer at place of an accident at a later 
but unknown date would be immaterial 
and irrelevant as to all defendants.— 
In re Heile, 29 N.H.2d 175, 65 Ohio 
App. 45. 

Pa.Com.Pl, It is competent, in cases 
involving automobile collisions, to show 
the extent of the injuries to the cars, 
so that the jury may have whatever in- 
ferences may be peony. drawn.,—Hain 

auph, 122. 


S.C. In action for injuries resulting 


from collision of automobiles at street 


intersection, where witness _ testified 
that he examined a wrecked Plymouth 
automobile at the garage where the de- 
fendant’s automobile was stored, ad- 
mission of testimony as to condition 
of the automobile, leaving to jury ques- 
tion whether automobile examined was 
the one involved in collision, was not 
error.—Neese v. Toms, 12 S.B.2d 859, 
196 S.C. 67. 

Tex.Civ.App. In action against mo- 
torist for death of plaintiffs’ father, 
wherein plaintiffs charged that motor- 
ist was drinking and under the influ- 
ence of liquor at the time of the colli- 
sion, trial court did not err in receiving 
evidence that, at a point near place of 
accident, a small boy, shortly after the 
accident, picked up a beer can from 
which beer was running.—Brown vy. 
Kirksey, 145 Beane he 


C.C.A.I1l. In action against owner of 
approaching truck and driver of pre- 
ceding automobile for injuries to oc- 
eupants of following automobile collid- 
ing with approaching truck while at- 
tempting to avoid preceding automobile 
which had stopped preparatory to mak- 
ing left turn into private driveway, ad- 
mission of testimony that four boys 
had raced the following automobile for 
several miles until a point about 1% 


ati 
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miles from collision and that speed of 
following automobile during such race 
was from 65 to 70 miles per hour was 
not error, where corroborative evidence 
showed continuity of excessive speed of 
following automobile up to point of 
collision—Dromey v. Inter State Motor 
Freight Service, 121 F.2d 361. 

C.C.A.lowa. Under lowa statute pro- 
viding that motor vehicles shall be driv- 
en at speed not greater than is reason- 
able having due regard to traffic, sur- 
face and width of highway, and any 
other conditions then existing, and that 
vehicles shall not be driven at a speed 
greater than will permit them to be 
brought to a stop within the assured 
clear distance ahead, evidence of the 
imminent approach of plaintiff’s auto- 
mobile, the slushy condition of the 
highway, the view ahead, and that de- 
fendant’s automobile was traveling at 
35 to 40 miles an hour on shoulder of 
slippery highway, and other testimony 
that its speed was but 15, or 15 to 20, 
miles an hour, were proper matters for 
consideration in action involving auto- 
mobile collision. Code Iowa 1939, 
AE sth a Se v. Green, 117 F.2 
C.C,A.Okl. In action for injuries al- 
leged to have been caused by negligent 
operation of automobile by defendant’s 
employee, such employee’s. testimony 
on cross-examination that brakes were 
in good condition, that he was travel- 
ing at 15 or 18 miles per hour, that 
automobile traveling at 15 miles per 
hour could be stopped in 40 or 
feet, and that plaintiff was probably 
30 or 40 feet ahead when first observed 
by witness, was admissible on issues 
of defective brakes and excessive speed 
and as bearing on witness’s credibility, 
though not for purpose of establishing 
defendant’s liability un@er last clear 
chanee doctrine, in absence of plead- 
ings tendering such issue.—Mid-Conti- 
nent Pipe Line Co. v. Whiteley, 116 
F.2d 871. 

Ky. In action for injuries sustained 
by pedestrian when struck by automo- 
bile while crossing street, admitting 
testimony of witnesses following colli- 
sion that the automobile was then trav- 
eling at a rate of speed higher than 
that permitted in such places, was er- 
ror where none of witnesses placed 
speed of automobile before the colli- 
sion beyond the permissible rate of 
speed in that area.—Layne v. Cottle, 
150 S.W.2d 684, 286 Ky. 221. 

Md. In action for injuries sustained 
by child when struck by truck, a ques- 
tion to the driver whether his truck 
at 5 or 10 miles an hour would skid 
was “relevant” and was properly ad- 
mitted.—Stafford v. Zake, 20 A.2d 144. 

Minn. In action for death of mo- 
torist in collision between his automo- 
bile and truck at intersection, trial 
judge did not abuse his discretion in 
permitting a witness to give his opin- 
ion of the speed of motorist’s automo- 
bile about half a mile from the inter- 
section, where it appeared that the wit- 
ness watched the automobile from the 
top of a haystack almost until the colli- 


pO Nee Moers vy. Farrell, 298 N.W. 
256. 
Mo. In action for injuries sustained 


in automobile collision, it was not er- 
ror to permit deputy constable to tes- 
tify on behalf of defendant that the au- 
tomobile in which plaintiff was riding 
when injured, on a country road sey- 
eral miles from the point of collision 
and up to within 34% blocks from the 
point of collision, traveled at a speed of 
50 to 60 miles per hour, where there 
was evidence showing that such speed 
was continuous all the way to the place 
of the collision.—Long y. Mild, 149 S.w. 
2d 853. 

N.H. That witness who testified to 
motorist’s excessive speed had only a 
brief time to observe it affects only the 
weight of his testimony, not its compe- 
pyaar corns Se v. Hadaway, 18 A.2d 
v . 

N.C. In action by motorist for in- 
juries sustained when his automobile 
was struck by defendant’s truck on 
curve in daytime, the speed of motor- 
ist’s automobile at or about the time of 
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To avid: 


the collision was competent — 


but defendant’s offered evidence as to — 


speed of motorist’s automobile three or 
four miles away from place of accident 
and at a time varying from 15 to 45 
minutes from time of accident, and that 
witness had seen motorist on other 
occasions operating automobile danger- 
ously, recklessly and fast, was too re- 
mote and was merely surmise and 
guess and of no probative force, and 
hence was properly excluded.—Barnes 
y. Teer, 10 S.H.2d 614, 218 N.C. 122. 

N.C. The testimony of speed of bus 
immediately before collision with ap- 
proaching automobile was competent, 
probative force being for jury.—Queen 
City Coach Co. v. Lee, 11 S8.H.2d 341, 
218 N.C. 320. 

Pa.Com.Pl, It was not error to ex- 
clude the testimony of a witness te 
prove the speed of a truck 1000 to 
1200 feet from the point of collision. 
The speed of the truck could have 
materially changed in traveling such 
a distance. eager v. Atkins, 49, Dauph. 
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Wash. The force or violence of a col- 
lision between a motor vehicle and a 
erson, another vehicle or any other ob- 
ect may be considered in certain cases 
in Se speed.—Oyster v. Dye, 
110 P.2d 863. 

Wash. The impact and violence of a 
collision may be considered in deter- 


,mMining speed of automobile.—Engel vy. 


Interstate Transit Co., 115 P.2d 681. 
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C.C.A.Okl. In action for injuries al- 
leged to have been caused by negligent 
operation of automobile by defendant’s 
employee, such employee’s testimony on 
cross-examination that brakes were in 
good condition, that he was traveling 
at 15 or 18 miles per hour, that auto- 
mobile traveling at 15 miles per hour 
could be stopped in 40 or 50 feet, and 
that plaintiff was probably 30 or 40 
feet ahead when first observed by wit- 
ness, was admissible on issues of de- 
fective brakes and excessive speed and 
as bearing on witness’s credibility, 
though not for purpose of. establishing 
defendant’s liability under last clear 
chance doctrine, in absence of plead- 
ings tendering such issue.—Mid-Con- 
tinent Pipe Line Co. v. Whiteley, 116 
F.2d 871. 
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C.C.A.Mo. Where insurance company 
did not retain right to direct method 
of transportation to be used by solicit- 
ing and collecting agent whose em- 
ployment contract could be modified at 
any time by company whose assistant 
manager purportedly directed agent to 
get insurance prospects into his auto- 
mobile and sell them insurance, and it 
was shown that assistant manager was 
the overseer and instructor of solicit- 
ing and collecting agents in.one dis- 
trict, evidence was not sufficient to 
show that assistant manager had au- 
thority to modify contracts between 
agents and insurance company so as to 
authorize agent’s use of automobile to 
carry prospects and impose liability 
upon company for injuries sustained by 
prospects in an automobile accident.— 
Gosney y. Metropolitan Life Ins. Co., 
114 F.2d 649. 


C.C.A.Mo. In actions for damages 
growing out of automobile collision, 
evidence was sufficient for jury to find 
that defendant’s salesman was hurrying 
back from his vacation to resume his 
duties of calling on customers in a cer- 
tain town at the customary hour and 


on the day of the week he usually eall- © 


ed on them, and to find, therefore, that 
at time of accident salesman was act- 
ing within the “scope of employment” 
and in the “course of employment’,— 
Pillsbury Flour Mills Co. y. Miller, 121 
F.2d 297. 

C.C.A.W.Va. In action for injuries 
‘resulting from collision caused by neg- 
ligence of drunken occupants of auto- 
mobile which dealer had permitted one 
of occupants as his salesman to take 
out for demonstration purposes, evi- 
dence that salesman had been employed 
for over a year, that automobile was 
taken out. in the morning, that sales- 
man called on a friend who introduced 


rospec 

ub f ‘salesman to 

thi mobile and that all par- 
dulged in the liquor drinking 


which ultimately resulted in the acci- 
dent sustained recovery from dealer on 


basis of finding that salesman was act- 
ing within the scope, or apparent 
“seope of employment’’.—Crockett vy. U. 
S., 116 F.2d 646. 

- Ala. Evidence that truck driver had 
left route indicated on permit of neces- 
sity and convenience issued to truck 
owners as common carriers of freight, 
and had gone to father’s house on per- 
sonal errand, was sufficient to show as 
matter of law that driver was not act- 
ing in “scope of authority” but that 
driver had abandoned owner’s business, 


so as to relieve owners of liability for 


damages sustained by third person in 
collision, notwithstanding that driver 
examined lights before leaving father’s 
house pursuant to owners’ instructions, 
and that driver was on way back to 
highway within permit of owners, at 


ye place driver would proceed to his 


original destination and deliver his 
freight.—Bell v. Martin, 1 So.2d 906. 
Ala. In action for damages to plain- 
tiff’s automobile, which was involved 
in collision with automobile belonging 
to defendants and driven by their book- 
keeper, wherein defendants introduced 
evidence, including testimony of book- 
keeper, that bookkeeper was not acting 
for defendants at time of collision, 
testimony by two disinterested wit- 


nesses that bookkeeper had previously 


stated she was collecting for defendant 
at time of collision, one of which wit- 
nesses testified bookkeeper’s statement 
was made in presence of one of de- 
fendants and he believed in the pres- 
ence of both, and that defendants made 
no. objection thereto, constituted more 
than a “scintilla of evidence” and sus- 
tained verdict for plaintiff, particularly 
where two previous trials of same case 


had resulted in verdicts for plaintiff, 


which trial judge declined’ to set aside. 
—Koonce vy. Craft, 3 So.2d 66. 

Cal. In action against newspaper 
company and newspaper carrier, whose 
duties as route carrier terminated be- 


fore 6 p. m., but who was subject to 


call at his home by company’s district 


manager until 7:30 p. m., for injuries 


received when ecarrier’s automobile 
struck plaintiff while carrier was on 
way home from making last delivery at 
about 8 p. m., plaintiff’s evidence show- 
ing that carrier was rendering services 
for company would have been sufficient 
to support finding of an ‘‘employer- 
employee relationship’? between car- 
rier and company at time of accident 
where no evidence was introduced by 
company to rebut presumption which 
arose from plaintiff’s evidence.—Robin- 
son v. George, 105 P.2d 914, supersed- 
ing 98 P.2d 519. 

Cal. In action for death of occupant 
of automobile where question involved 
was whether occupant was a guest or 
a passenger, judgment for plaintiffs 
was reversed. Vehicle Code, § 403, St 
1935, . 154.—Whitechat v. Guyette 
115 pba $14. priok opinion 107° P.2d 


Cal.App. Evidence warranted finding 
that traveling salesman, who had con- 
cluded his business activity for week 
and was returning to city to which he 
usually went for the week-end, was 
not in ‘‘course of employment” at time 
of automobile aceident, on ground that 
salesman was not engaged in business 
of nor under control of employer, but 
had entered upon ‘performance of an 
independent purpese of his own, and 
hence employer was not liable for in- 
juries sustained by third persons in 
accident.—Cragun v. Krossoff, 114 P.2d 
431. 

Cal.App. In an action against al- 
leged owner of an automobile for in- 


juries sustained while automobile was 
being operated by another, with own- 


er’s consent, evidence of the transfer 


of an interest in automobile may jus- 


tify the denial of a motion for nonsuit 
or warrant a finding of legal owner- 
ship, and a jury need not accept as 
true evidence offered contradictory 


s the ‘od 
; an ee v. 


reof, Vehicle Code, § 402, St.1937. 


q 
Frame, 115 P.2d 
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__Cal.App. Where, on date of condi- 
tional sale of automobile, the vendor, 
a dealer, had possession of automobile 
under a trust receipt executed in fa- 
vor of a finance company as security 
for payment of a note, and, as_addi- 
tional security, the company held pink 
slip certificate of ownership, and trust 
receipt provided that-dealer should not 
encumber automobile but might, upon 
company’s consent, sell automobile for 
cash, and, record did not show that 
company gave permission to vendee or 
vendor to use automobile except as des- 
ignated in receipt or knew on date of 
accident that automobile had been sold 
to vendee, the mere fact that at time 
of accident vendee was driving auto- 
mobile was not sufficient to establish 
that vendee was driving with per- 
mission of company, so as to render 
company liable to plaintiff for injuries. 
Vehicle Code, § 402, St.1937, p. 2353.— 
Helmuth v. Frame, 115 P.2d 852. 

Conn. In aetion for injuries result- 
ing from defendant’s negligent opera- 
tion of a motor vehicle, where plaintiff 
offered no proof of allegation of com- 
plain’ that defendant gave no signal of 
er intention to turn in front of plain- 
tiff as required by statute, burden was 
not upon defendant to negative such al- 
legation, and, therefore, an inference 
drawn from defendant’s silence on such 
issue was insufficient to sustain finding 
that plaintiff had proved the failure to 
give required signal, since an inference 
from silence can be drawn.only where 
there is a duty to speak. Gen.St.Supp. 
1935, § 637c.—Seney v. Trowbridge, 16 
A.2d 573, 127 Conn. 284. 

App.D.C. In action against automo- 
bile owner for injuries suffered when 
struck while automobile was _ being 
driven by owner’s employee, minor con- 
tradictions in owner’s testimony did 
not constitute “self-impeachment,”’ did 
not authorize jury to reject owner’s 
testimony that employee had taken au- 
tomobilfe without owner’s knowledge, 
authority or consent, and hence did not 
authorize verdict for plaintiff. D.C. 
Code Supp. V, T. 6, § 255b,—Rosenberg 
v. Murray, 116 F.2d 552. 


App.D.C. Where issue in action 
against finance company for injuries 
resulting from automobile collision was 
whether automobile was being driven 
with company’s consent, as owner with- 
in statute, evidence was. sufficient for 
jury to find that company’s authorized 
agent, and through him company, had 
control as well as possession of auto- 
mobile rightfully and to the exclusion 
of control or possession by defaulting 
chattel mortgagor and that company 
was exercising that control for the 
purpose of carrying on its own busi- 
ness, and hence was sufficient to sup- 
port an inference of ownership by com- 
pany. D.C.Code Supp. V; 0. 6,,:$255p. 
—Mason vy. Automobile Finance Co., 
121. F.2d..32, ; 

Ga.App. On question of newspaper 
company’s liability for injuries sus- 
tained by plaintiff as a result of colli- 
sion between automobile in which she 
was riding and motorcycle operated by 
newsboy delivering evening edition of 
newspaper, evidence that company sold 
daily papers to newsboy at a_ fixed 
weekly price, that newsboy resold pa- 
pers at a higher price on a defined route 
to subscribers, that in certain instances 
company undertook to direct how news- 
boys should make deliveries, and that 
company received, solicited, and acted 
on complaints authorized finding that 
relationship of ‘‘master and servant’’ 
existed and that newsboy was not an 
“independent contractor’.—Hampton y. 


giacon News Printing Co., 12 S.H.2d 
25. 
Ga.App. Evidence authorized finding 


that at time of accident truck was 
owned or controlled by defendants, and 
that it was being driven by their agent 
and for their use or benefit, so as to 
render them liable, and not by a per- 
son to whom they allegedly sold truck. 
—Lunsford v. Carden, 13 S.H.2d 192. 

Idaho, The mere fact of ownership 


eat hy. ey 


a Y of if % f "7 

of automobile which caused pl 
injury, regardless of the pr 
absence of the owner in the auto 
at the time of the accident, establi 


the basis of the presumption that | 


negligent driver is the agent ‘of the’ 
owner.—Maier y. Minidoka County Mo- 


tor Co., 105 P.2d 1076. ea Woe 
Idaho. The registration in def 


ant’s name of the license numbers dis- ; 


facie case of ownership of the 
bile. in defendant.—Maier vy. Mi 
County Motor Co., 105 P.2d 1076 
ll.App. In action arising out of 
tomobile collision, evidence cons: 
of admissions in a report sent by. 
manager of defendant company to c 
pensation insurer, sustained verd: 
that driver of automobile involve 
collision was an agent of ( 
company and was acting in course 
scope of his employment.—Susemi 
Red River Lumber Co., 28 N.E. 
806 Ill.App. 430. : 
Ind. In action for injurie 
run over by defendant’s truck, | 
by one accompanied by another r 
lar driver for defendant, jury 
bound by testimony of su 
driver that he and person drivi 
were not working for defendant 
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Ind. In action for injuries agai 
tea company involving whether tru 
driver was agent of company and was 
acting within scope of his employmen 
evidence was sufficient to sustain in 
ence that driver’s employment 
been finally terminated but that he had 
merely been relieved from s t 
perhaps to enable him to asce Dic: 
there was opening for work in a 


department.—Great. American Tea Co. 


v. Van Buren, 33 N.H.2d 580. 
Ind. Hvidence was i 
show that express company’s n 
foreman who, after his hours o 
ployment, voluntarily offered to 
express company’s general agent on 
errand of company in automobile o: 
foreman’s wife, was acting in ee 
of employment’’ and in “scope of 
ployment’”’ when accident occurr 
as to render company liable for 
juries sustained by third person — 
accident,—Railway Express Agency 
Bonnell, 33 N.H.2d 980, rehearing 
nied 34 N.H.2d 927. : 
Ind. On question of express — 
pany’s liability for injuries sustaine 
by third person in accident which o 
eurred when company’s night foreman 
after working hours, voluntarily off 
to drive company’s general agent 
company errand in automobile of 
man’s wife, foreman’s testimony t 
time of accident his sole purpose wa: 
to take agent to his destination w. 


was purely an accommodation wholl 
disassociated from his work, but it di 
not authorize an inference that at time 
of accident foreman was acting withi 
the ‘‘scope of employment” as com- 
pany’s “servant.”—Railway Express 
Agency y. Bonnell, 34 N.H.2d 
ing rehearing 33 N.B.2d 98 


Ind.App. In 
persons wrongfully occupying automo- 
bile had ‘joint control” so as to be 


liable for driver’s negligence, jury could ~ 


consider occupants’ testimony concern- 
ing directions and suggestions given to 
driver.—Jones v. Kasper, 33 N.H.2d 816. 

Evidence held to warrant recovery 
from house guests of automobile own- 
er who accompanied other guest who 
drove automobile without owner’s per- 
mission, for injuries suffered in colli- 
sion caused by driver’s negligence, on 
ground that other guests had joint con- 
trol of automobile.—Jones v. Kasper, 33 
N.B.2d 816. 


Kam. The physical facts of an auto- 
mobile collision may be_ gufliciently 
clear to enable the triers of the fact to 
form a judgment of how the collision 
occurred and who was at fault, al- 
though there was no eyewitness to the 
collision.—Sawhill vy. Casualty Recipro- 


a prima facie case against the onrnen n 


consistent with fact that foreman’s act 


ane ; deny-_ 


determining whether 
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te Exchange, 107 P.2d 770, 152 Kan. 


Ky. In action arising out of automo- 
bile accident, jury could believe con- 
flicting testimony of either of the ad- 
verse parties—Willett v. Bradas & 
Gheens, 142 S.W.2d 139, 283 Ky. 525. 

Ky. In action against partners for 
death of child, struck by truck driven 
by one employed in hauling staves for 
defendants, evidence that driver left 
defendants’ lumber camp with load of 
staves on day of accident and drove to 


city where staves were unloaded, that 


time, was defendants’ 


accident happened on his return trip to 
camp, and that defendants accepted his 
work and paid him for trip, showed 
that he was acting within ‘‘scope of em- 
loyment” at time of accident, though 
Ke remained in such city for several 
hours and visited theater and other 
places during such time—Vansant v. 
pone Adm’r, 146 S.W.2d 337, 285 
Ky. 
death of child struck by defendants’ 
truck, evidence on question whether 
truck driver, who it was claimed was 
purchasing the truck out of earnings 
but who could be discharged at any 
“employee” or 
“independent contractor” held sufficient 
to take case to jury and warrant its 
finding that he was defendants’ ‘em- 
ployee.”—Vansant v. Holbrook’s Adm’r, 
146 S.W.2d 3837, 285 Ky. 88. 

La.App. In action against owner of 
automobile and insurer for injuries 
‘sustained by passenger when automo- 
bile while being driven by another as 


alleged agent of owner overturned on 


' La.App. 


a highway, evidence that all arrange- 
ments for week-end fishing trip, in- 


cluding general employment of driver, 
were made at the request and in the 


interest of passenger, sustained finding 
that driver was under passenger’s con- 
trol at time of accident, so that neg- 
ligence of driver was not imputable to 
owner and neither owner nor insurer 


was liable.—Brewerton y. La Borde, 197 


So. 172. 
Evidence justified finding 
relieving defendant of liability for col- 
lision involving his automobile being 
driven by his daughter-in-law, on 
ground:that she was not defendant’s 
agent in operating his automobile.— 
Anderson vy. Carrick, 198 So. 385. 
La.App. Evidence that mother and 
son made arrangement with automobile 
salesman to ride with him to neighbor- 
ing city so that they could visit physi- 


cian, that salesman drove on trip go- 
ing and son drove on trip home, and 


that on trip home mother was occupy- 
ing front seat, failed to establish that 
son had control of automobile in such 
manner as to constitute him ‘‘agent” of 
mother and for whose negligence she 
would be liable.—Millet v. Rizzo, 2 So. 
2d 244. ‘ 

La.App. HX\vidence was sufficient to 
show that driver of truck colliding with 
plaintiff's automobile at intersection 
was working for truck owner who was 
“employee” of highway contractor and 
not “independent contractor’, and 
hence highway contractor and his li- 
ability insurer were liable for driver’s 
negligence, on ground that contractor 
merely engaged owner’s truck to help 
contractor haul shells used in highway 
construction and did not contract the 
job of hauling all shells to owner, and 
that contractor exercised a large de- 
gree of control over manner in which 
work of hauling shells was performed, 
and that contractor carried driver on 
compensation insurance and obtained 
for and delivered to driver a check for 
compensation for injuries sustained in 
the collision.—Olano v. Leathers, 2 So. 
2d 486. 

Mass. In automobile accident case, 
statute making registered owner of au- 
tomobile prima facie legally responsible 
for driver’s conduct made evidence of 
registration of automobile in name of 
its owner at time of accident prima 
facie evidence that one operating auto- 
mobile was agent of owner and engaged 
in owner’s business, but statute did 
not make such registration prima facie 
evidence of anything else. G.L.,Ter.Ed., 
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c. sd Reg ae vy. Casey, 29 

Mass. In action for death of plain- 
tiff’s intestate in automobile accident, 
statute making registered owner of 
automobile prima facie legally respon- 
sible for driver’s conduct did not make 
evidence that automobile involved in 
accident was registered in name of de- 
fendant as owner prima facie evidence 
that defendant’s son, who was operat- 
ing automobile at time of accident, was 
authorized to invite intestate to ride 
in automobile. G.L., Ter.Ed., c. 229, § 
5; ¢. 231, § 85A.—Dineasoff v. Casey, 
29 N.H.2d 25. 

Defendant was not liable for death 
of plaintiff’s intestate who was riding 
in automobile owned by and registered 
in defendant’s name and being operated 
by defendant’s son when automobile 
struck a tree, where there was no evi- 
dence to warrant finding that intestate 
was riding in automobile at time of ac- 
cident at express or implied invitation 
of defendant or of any person author- 
ized by defendant to give such invita- 
tion. G.L., Ter.Ed., c. 229, § 5; ¢. 231, 
Se eraccap nner io v. Casey, 29 N.E.2d 

Mich. Where truck owner who had 
been hired to haul logs went home only 
week-ends, and after unloading last 
load on Saturday was going home when 
he struck pedestrian, in pedestrian’s 
action against truck owner and his em- 
ployer for personal injuries, evidence 
showing that the truck owner was not 
engaged in any work for employer at 
time of accident sustained verdict in 
favor of employer.—Vitaioli v. Berk- 
lund, 295 N.W. 557, 296 Mich. 56. 


Minn. In actions for injuries sus- 
tained in head-on automobile collision 
on curve, evidence sustained jury’s 
finding that defendant was driving one 
of the automobiles at time of collision 
rather than the owner of that automo- 
bile-—Leifson v. Henning, 298 N.W. 41. 

Minn. Proof of employer’s ownership 
of automobile driven on public street 
or highway by employee makes out a 
prima facie case that employer con- 
sented to such operation, so as to be 
liable for negligence under statute, and 
such case is not overcome by uncon- 
tradicted but inconclusive testimony of 
interested witnesses. Mason’s Minn.St. 
Supp.1940, § 2720-104.—Schultz vy. 
Swift & Co., 299 N.W. 7. 

In action against corporation for in- 
juries suffered in collision with auto- 
mobile driven by its employee, evidence 
held inconclusive and hence insufficient 
to overcome prima facie case, arising 
from _ corporation’s ownership of auto- 
mobile, of statutory liability on ground 
of consent to employee’s operation of 
eho fy ee : Minn.St.Supp. 

; ; - Schultz v. Swif 
Co., 299 N.W. 7. ae 

Mo.App. Evidence established that 
truck which struck stalled automobile 
in which plaintiff was a passenger was 
owned by defendant and that truck driv- 
er was defendant’s servant and was act- 
ing within the “scope of employment” 
when accident occurred, as against con- 
tention of defendant that defendant had 
no interstate permit, and therefore that 
truck could not be legally operated 
without the travel order which had been 
issued to truck driver by a third party 
which held a permit, and that truck 
driver was operating truck under the 
ter pee eore the control of 
suc ird party.—Day v. Banks 
S.W.2d 68. 4 , mas 


Mo.App. The members of partner- 
ship which operated as a milk products 
company could not be held liable for 
injuries sustained in collision allegedly 
caused by negligence of trucker who 
delivered cans of milk from farmers to 
the company, either on theory that 
partners were obligated to ascertain 
the qualifications of trucker before en- 
gaging him, or under the evidence on 
theory that partners were negligent in 
hiring an independent contractor,— 
Galentine v. Borglum, 150 S.W.2d 1088. 

Mo.App. Hvidence, including deposi- 
tions of two of the three defendants, 
testimon on cross-examination of 
driver of truck at time it collided with 
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plaintiff's automobile, and bill of sale _ 
showing that defendants as copartners — 


purchased fruit and produce company 
and its equipment, InGinenS truck in- 
volved in accident, supported finding 
that truck driver was agent of defend- 
ants at time of accident, so as to ren- 
der defendants liable for truck driver’s 
negligence.—Hanser v. Lerner, 153 S. 
W.2d 806. : 

Neb. In action for injuries to plain- 
tiff struck by partnership automobile 
as she was alighting from streetcar, 
evidence held insufficient to show by 
preponderance thereof that partner 
who was riding in automobile and his 
employee who was driving it, both 
being intoxicated, were engaged in a 
mission connected with an within 
scope of partnership business, and 
therefore the other partner was not lia- 
ble for damages arising out of the ac- 
cident. Comp.St.Supp.1939, §§ 76-901, 
76-903 to 76-905.—Hildebrand v. Mc- 
Cauley, 296 N.W. 434. 

Neb. In action for injuries to plain- 
tiff struck by partnership’s automobile, 
evidenee held insuflicient to show by 
preponderance thereof that partner 
who was riding in automobile, and his 
employee who was driving it, both 
of whom were intoxicated, were en- 
gaged on a mission within scope of 
ete business at time of acci- 
dent, and hence the other partner was 
not liable for damages arising out of 
the accident.—Kielley vy. McCauley, 296 
N.W. 437. 

N.H. Fact that automobile dealer’s 
salesman was driving dealer’s auto- 
mobile in part for pleasure at time of 
accident occurring in Maine did not 
preclude finding of some agency so as 
to impose liability on the dealer for 
the salesman’s negligence in view of 
passenger’s testimony that on _ sales- 
man’s invitation she was a prospective 
purchaser of an automobile and that 
the trip on which she was injured was 
intended as a demonstration of the 
automobile.—Boston v. B. & M. Super 
Service, 20 A.2d 633. 


N.J.Sup. Hvidence that on day of 
automobile collision driver -who was 
the owner of the automobile and who 
was employed by metal company had 
returned to a customer a piece of art 
work which metal company had used 
in work it had done for the customer, 
and that at time of collision driver 
was returning to his place of employ- 
ment, sustained finding that driver was 
the “servant” or “agent” of metal com- 
pany, and that the act was done in 
course of employment” and was with. 
in “scope of employment’, and hence 
that metal company was liable for 
ote ep NigeStA 23 2=20 0D = 

atzman v. Budden, 16 A.2 
N.J.L. 519. i oat ae 


N.Y.App.Div. In action for injuries 
received when defendant’s truck rolled 
away from a loading Pitter while 
plaintiff, an employee of a third party, 
was attempting to close tailboard on 
truck, verdict for defendant was 
against weight of evidence, where plain- 
tiff established that brake on truck was 
in defective condition and that notice 
of defect had been given defendant and 
defendant failed to perform duty of 
keeping truck and brake in repair.— 
Passzehl vy. Metropolitan Distributors, 
21 N.Y.S.2d 386, 259 App.Div. 1050. 

N.Y.App.Div. Evidence that the body 
of boy who had suffered a fractured 
femur and head injury was taken at 
night from front of a taxicab, where it 
was wedged into an indentatign in the 
radiator grillwork, that taxicab had 
come from direction in which deceased 
was last seen alive, and that body was 
discovered at approximately the same 
hour deceased was last seen alive, jus- 
tified conclusion that deceased while 
he was a pedestrian was struck by the 
taxicab shortly before the discovery of 
the body and reasonably excluded any 
other hypothesis, such as that the body 
had been placed on the cab before the 
driver entered it and without driver’s 
knowledge.—Allen y. Stokes, 28 N.Y. 
S.2d 443, 260 App.Div. 600. 

N.Y.App.Div. In action for death of 
decedent allegedly caused by negligent 
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defendant at close of entire. case—Bara 


v. Ansh, 24 N.Y.S.2d 427, 260 App.Div. 
1039. j { 


N.Y.App.Div. In action for injuries 
sustained when defendant’s private au- 
tomobile in which plaintiff was a pas- 
senger collided with a taxicab owned by 
codefendant and operated by another 
codefendant, evidence warranted jury in 
returning a verdict against codefend- 
ants and in favor of defendant for no 
eanse of action.—Burke vy. Speziale, 25 
N.Y.S.2d 299, 261 App.Div. 912. 

N.Y.App.Div. Hvidence sufficiently 
established that negligent driver was 
using automobile with owner’s permis- 
Sion to make owner liable for such neg- 
ligent operation under the Vehicle and 
Trafic Law. Vehicle and Traffic Law, 
§ 59.—Devo v. Belotte, 27 N.Y.S.2d 1. 
261 App.Div. 1119, reargument denied 


29 N.Y.S.2d 910, 262 App.Div. 921. 


~ N.Y.App.Div. In automobile accident 
ease, verdict for defendants was unau- 
thorized where evidence established 
that accident was due to negligent op- 
eration of automobile by infant de- 
fendant, that such defendant operated 
automobile with consent of defendant 
owner, and that plaintiff, an infant, 
was not guilty of contributory negli- 
gence.—Lembach vy. Lester, 28 N.Y.S.2d 


108, 262 App.Div. 817. 


N.Y.Sup. In __ pedestrian’s action 
against automobile owner for injuries 
inflicted by automobile while being op- 


erated by another where all facts which 
could have been adduced were ad- 


duced by plaintiff, failure to put the 
automobile owner to his proofs was 
not error. Vehicle and Traffic Law, § 
59.—Houlihan v. Selengut, 25 N.Y.S.2d 
371, 175 Mise. 854. 

N.C. Judgment for plaintiff was 
proper under evidence of unlawful 
speeding and failure to keep a proper 
lookout on the part of the defendant 
corporation’s employee who was driv- 
ing defendant’s automobile when it 
collided with plaintiff’s automobile— 


Luther v. Mountain Transp. Co., 13 S. 
H.2d 416. 
N.C. In action for injuries sustained 


by plaintiff in automobile collision, evi- 
dence that defendant’s delivery truck 
driver was riding in his own automo- 
bile on his way to his home for break- 
fast, that he never delivered any goods 
of the employer in his automobile, and 
that he had loaded and left employer’s 
truck in front of employer’s plant, es- 
tablished that the employee was not 
acting within the “scope of employ- 
ment” and defeated recovery under the 
theory of ‘‘respondeat superior’.— 
Creech v. National Linen Service Cor- 
poration, 14 S.E.2d 408, 219 N.C. 457. 

N.C. Where motorist sought to re- 
cover from parents for injuries sus- 
tained in a collision with automobile 
driven by their minor son, and parents 
by answer which was not offered in evi- 
dence admitted that at time of colli- 
sion automobile was being used by son 
for his own purposes with consent of 
parents, but there was no admission or 
evidence that parents owned automo- 
pile involved in collision for pleasure 
of family, and there was no admission 
that the son was an incompetent driv- 
er, motorist could not recover from 
parents for injuries under the ‘‘family 
purpose doctrine’.—Hawes v. Haynes, 
14 S.B.2d 503, 219 N.C. 535. 

N.D. In action against liquor whole- 
saler for injuries sustained by 
‘hostess’ while riding with alleged 
general agent of wholesaler in an auto- 
mobile on way to saloon opening, evi- 
dence that alleged agent was repre- 
sentative with broad powers to promote 
good will toward products of whole- 
saler sustained recovery on theory that 
agent was acting within scope of his 
authority and was conveying hostess 
on business of wholesaler.—Bentley v. 
Oldetyme Distillers, 298 N.W. 417. 

Ohio App. Proof that father permit- 
ted 20-year-old son to drive automo- 
bile with knowledge that son had been 
involved in an accident caused by son’s 


accident caused by son’s negligence, 
where it appeared that son continued 
to drive automobile in interim between 
first and second accident and nothing 
occurred which would tend to estab- 
lish that son was an incompetent, in- 
experienced, or reckless driver.—Ward 
v. Koors, 33 N.E.2d 669. 

Ohio App. That automobile was 
owned by defendant and was negligent- 
ly operated by his employee does not 
make prima facie case of negligence 
against defendant, unless it appears 
that employee was driving automobile 
with defendant’s express or implied au- 
thority.—House v. Stark Iron & Metal 
Co., 34 N.H.2d 592. 

Evidence that truck was owned by 
corporation which had its home office in 
Canton and which was engaged in 
business of dealing in and collection of 
scrap iron, and that, at time of colli- 
sion with automobile in Columbus, 
which was within territory that might 
properly be covered by corporation’s 
business, truck was being operated by 
licensed chauffeur living in Canton and 
was heavily loaded with scrap iron, 
authorized inference that driver was 
corporation’s ‘agent’ acting within his 
“seope of employment’’.—House _ v. 
Stark Iron & Metal Co., 34 N.H.2d 592. 

Okl. In action for death of intestate 
who was struck by automobile being 
driven by defendant motor corpora- 
tion’s salesman, where salesman was 
compensated on a commission basis 
and sought his own customers, evi- 
dence supported verdict finding that 
salesman was company’s “servant”, as 
against contention that salesman was 
an “independent contractor.”—Modern 
Motors v. Hlkins, 113 P.2d 969. 


Pa. In action for injuries sustained 
when plaintiff was struck by defend- 
ant’s automobile while plaintiff was 
standing on highway near scene of an 
accident, defendant was entitled to 
judgment on ground that plaintiff’s 
evidence did not establish that defend- 
ant’s automobile was the one which 


injured plaintiff—Hpler v. Travis, 19 
A.2d 146. 
Pa.Super. In action for injuries to 


motorist’s wife who was passenger in 
motorist’s' automobile when it. was 
struck from rear by automobile in 
which defendants were riding, wherein 
testimony showed that defendant who 
owned and drove automobile invited 
other defendants to take pleasure ride 
for no particular purpose and with no 
definite objective, and there was no 
evidence to establish that any of the 
other defendants had any voice in the 
control, management or direction of au- 
tomobile, evidence failed to establish 
that defendants were at time of acci- 
dent on a “joint enterprise” in a legal 
sense.—Baugh v. McCallum, 14 A.2d 
364, 140 Pa.Super. 276. 


R.I. Evidence supported finding that 
one driving automobile at time it 
struck plaintiff was taking agent of 
defendant corporation on corporation’s 
business and that use of an automobile 
by agent was within scope of his 
agency, so as to render corporation li+ 
able for injuries sustained by plaintiff. 
—Goff v. Craft’s, Inc.; 21 A.2d 10, deny- 
ing reargument 20 A.2d 520. 


Tenn. Testimony that salesman was 
the regular traveling salesman of al- 
leged employer, and that on day of 
accident he took an order for his al- 
leged employer and left cases contain- 
ing samples of chemicals manufac- 
tured and sold by alleged employer, 
and that salesman had stated that at 
time of accident he was returning to 
store where he had taken the order to 
get brief cases which he had forgotten, 
established that salesman was the 
“agent” and “servant” of the alleged 
employer and was engaged in the busi- 
ness of the alleged employer and was 
acting within the ‘scope of employ- 
ment” when accident occurred.—Wolfe 


cident, was driving defendant’s aut 
mobile on mission on which codefe 
ant and defendant had embarked on ~ 
morning of day of accident, and that 
defendant’s request that codefendant — 


S.W.2d 699. 
Tex.Civ.App. In action for dama 
sustained in collision between motc 
vehicles, the presumption, arising fro 
proof or admission of defendant’s own- 
ership of vehicle causing injury, that 
driver thereof was defendant’s agen 
acting within’ scope of his employ- — 
ment, makes out prima facie case, — 
on which plaintiff is entitled to recover, — 
unless overcome by contrary testimony, 
and it is incumbent on defendant to 
fer rebuttable proof in opposition tc 
plaintiff's case, but such prima facie 
showing does not shift to defendant 
burden of proving by Dregon ee or 
greater weight of evidence that aw 
mobile causing injury was not bei 
used in his business.—Merryman 
Zeleny, 143 S.W.2d 410. i) 
Tex.Civ.App. 


was an “incompetent”, “reckless”, 
“careless’’ driver within rule 

father intrusting automobile to mi 
child known to be a reckless and i 
competent driver constitutes an act | 


—Mayer v. Johnson, 148 S.W.2d 454, — 
error dismissed, judgment correct. 

Tex.Civ.App. In motorist’s action 
against truck driver and persons for 
whom truck driver was originally hau 
ing cottonseed, for damages sustain 
in collision, evidence warranted findin 
that driver had been employed by s 
persons to haul the seed and tha 
er was acting in such employment a 
the time of collision.—Hranicky y. Tr 
janowsky, 153 S.W.2d 649, error re- 
fused. ; iP 

Tex.Civ.App. In action by owner of 
truck against corporation for persona 
injuries and damage to truck when it 
was struck by an automobile belonging 
to the corporation, testimony of th 
driver of the automobile that he was en 
gaged in selling irrigation and pum 
equipment for the corporation and no 
for himself and was driving its au- 
tomobile at the time of the accident, 
was sufficient to warrant finding that 
the driver of the automobile was an 
“employee” of the corporation, so as 
render the corporation liable for h 
negligence, rather than an “independ. 
ent contractor’.—Clowe & Cowan vy. 
Morgan, 153 S.W.2d 863. : 

Wis. In action for death resulting © 
from defendant’s attempt to escape 
from officers who held both defendant 
and deceased in custody, where previ- — 
ous. illegal relationship between de- © 
fendant and deceased had been termi- 
nated by arrest, evidence which nega- — 
tived any inference that deceased him- 
self was attempting to escape sustained 
finding that defendant and deceased 
were not at time of deceased’s death 
engaged in any “joint enterprise” of 
such an illegal nature as to defeat re- 
covery.—Kuhle vy. Ladwig, 295 N.W. 
41, 237 Wis. 147. 

§ 1044 

C.C.A.Ill. In action against owner of 
approaching truck and driver of pre- 
ceding automobile for injuries to oc- 
eupants of following automobile col- 
liding with approaching truck while 
attempting to avoid preceding auto- 
mobile which had stopped preparatory 
to making Jeft turn into private drive- 
way, evidence was sufficient to show 
that truck driver was not negligent in 
respect to speed.—Dromey v. Inter State 
Motor Freight Service, 121 F.2d 361. 

C.C.A.lowa. Violation of Iowa stat- 


§ 1044 


ute providing that persons traveling 
on highway shall when meeting give 
one-half the traveled way by turning to 
the right is “prima facie evidence’ of 
negligence which may be overcome or 
explained by the defendant, Code Iowa 
1939, Cee eiiee Saiiegar vy. Green, 117 


C.C.A.Kan. In action for death of 
motorist whose automobile collided 
with fuel transport truck as it crossed 
a narrow bridge and immediately be- 
fore automobile approached the bridge, 
evidence that truck was traveling at 
speed of 35 to.40 miles per hour while 
automobile was traveling about five 
miles per hour, that speed of truck was 
not retarded until moment of impact or 
shortly thereafter, that regulation 
warnings of highway commission were 
stationed 300 feet on each side of 
_ bridge warning travelers of the bridge, 

and that automobile brakes had been 
satisfactory a short time prior to acci- 
dent, sustained finding of negligence 
on part of truck driver and lack of 
contributory negligence on part of mo- 
-torist.—National Mut. Casualty Co. of 
rh ae Okl., v. Hisenhower, 116 F.2d 


 €.C.A.Ohio. In action for injuries 
sustained by automobile occupant when 
* automobile overturned, a complaint al- 
leging that automobile was driven. 80 
miles an hour at night, that driver 
drove through a village at 60 miles 
an hour, that he boasted that he would 
go through a train if it did not, get 
out of the way, and that he drove while 
intoxicated at a speed in excess of 60 
miles an hour after having been asked 
to let occupant out, sufficiently alleged 
willful and wanton misconduct. of 
_ driver within automobile guest statute 
of Ohio. Gen.Code Ohio, § 6308-6.— 
Be Weaver vy. Mark, 112 F.2d 917. 

if ©.C.A.Va. In action for injuries sus- 
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tained by automobile guest whose con- 
trol over automobile as driver was al- 
- fegedly interfered with by host in mov- 
ing her little boy from front seat to 
back seat of automobile, evidence would 
- not support finding of ‘gross negli- 
gence” necessary for recovery under 
Virginia guest statute. Code Supp.Va. 
Hs 1938, § 2154(232).—Mayer v. Puryear, 
> 115 F.2d 675. 
- -*-p.C.D.C.. Evidence that automobile, 
Bis owned and operated by inexperienced 
driver, who only ten days previously 
had procured driver’s license, while 
- proceeding at speed of 25 to 30 miles 
per hour along .macadam-surfaced 
highway 15 feet wide, left the road 
on a gradual left curve at top of 
slight upgrade and struck a tree some 
6 feet from edge of road, and which 
wag visible for 200 feet, was insuffi- 
- cient to sustain finding of ‘‘gross neg- 
_ ligence” such as to warrant recovery 
by injured guests in automobile.— 
Krueger v. Taylor, 37 F.Supp. 412. 


D.C.Me. In motorist’s action for per- 
sonal injuries and for damage to auto- 
mobile sustained when automobile and 
motor truck came together by a side- 
Swipe, evidence was insufficient to es- 
tablish that truck was traveling on 
wrong side of highway or that cause 
of accident was truck driver’s negli- 
- gence and that no negligence of motor- 
- ist contributed to the result.—Wolkin 
-v. Cadegan, 39 F.Supp. 610. 

D.C.Mo. Evidence required judgment 
for plaintiff for injuries sustained in 
truck collision on ground that at time 
of collision, driver of defendant’s truck 
and trailer was carelessly operating 
truck to left of center of highway 
and within line of travel occupied by 
plaintiff’s truck and that plaintiff was 
unable to avoid a collision and was 
guilty of no act contributing to bring 
Eons Eaton y. Lindley, 39 F.Supp. 

D.C.Nev. In action by occupants of 
automobile for injuries sustained in 
head-on collision with truck, evidence, 
including physical facts, particularly 
photographs taken shortly following 
accident, failed to establish that acci- 
dent was caused by defendant’s truck 
traveling on wrong side of center line 
of highway.—O’Hara v. Dodge Bros., 35 
F.Supp. 792. 
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MOTOR VEHICLES 


D.C.Pa. Evidence sustained jury’s 
finding of negligence on part of motor- 
ist whose automobile suddenly swerved 
from road on which it was being driven 
between 25 and 35 miles an hour on a 
clear day, and turned over 2% times 
and came to rest on its side, so as to 
authorize recovery for damages result- 
ing from injuries to an occupant of the 
ppomie WileanPeos v. Ward, 39 F.Supp. 

Ala. An ordinance which makes 
speed in excess of 20 miles per hour 
prima facie unlawful fixes only a prima 
facie case of negligence and may not 
be construed as showing conclusively 
actionable negligence in event named 
speed is exceeded.—Brown Hauling Co. 
v. Newsome, 2 So.2d 782. 

Ariz. Evidence quthorized guest’s re- 
covery for injuries sustained in colli- 
sion with automobile parked paras 
on road. Rey.Code 1928, § 1602.—Salt 
River Valley Water Users’ Ass’n Vv. 
Green, 104 P.2d 162. 

Ark. The doctrine of ‘‘res ipsa loqui- 
tur” was not applicable in action for 
death of motorist in collision with 
truck, and plaintiff had burden of prov- 
ing negligence, not necessarily by direct 
evidence but by circumstantial evidence. 
—Arkmo Jumber Co. v. Luckett, 143 
S.W.2d 1107. 

Ark. In action for death of motorist 
in collision with oncoming truck, plain- 
tiff had to show by preponderance of 
evidence that truck driver was guilty 
of negligence that caused the accident, 
and evidence of motorist’s contributory 
negligence would bar recovery.—Ark- 
mo Lumber Co. v. Luckett, 143-S.W.2d 
1107. 

Ark. Evidence justified judgment 
for plaintiff for loss of colt struck by 
defendant’s automobile when colt got 
on paved highway while following its 
mother which plaintiff had taken to 
paar reed vy. Draper, 148 S.W.2d 
662. 

Ark. Conflicting evidence on placing 
of flares and lights by truck which 
stopped unnecessarily on highway held 
to warrant verdict against truck owner 
in favor of mother injured while oc- 
cupying automobile driven by 
which collided with truck—H. L. Wil- 
a Lumber Co. v. Koen, 151 S.W.2d 

81. 

Cal. In actions against drivers of 
automobile and truck for death of one 
guest and injuries to another guest 
in automobile as result of its being 
struck by truck at street intersection, 
evidence held sufficient to support trial 
court’s finding that truek driver was 
guilty of negligence constituting con- 
tributing proximate cause of accident. 
—Bechtold v. Bishop & Co., 105 P.2d 
984, prior opinion 98 P.2d 575. 


Cal. In action for injuries sustained 
by motoreyclist colliding with truck 
at intersection at which prima facie 
speed limit was 15 miles per hour by 
reason of obstruction of view of traffic 
within statutory distance, evidence that 
truck driver cut corner at speed of 
25 miles per hour and that collision oc- 
curred while truck driver was cutting 
the corner, warranted finding that 
truck driver was negligent and. that 
his negligence was “proximate cause’’ 
of collision. Vehicle Code, § 511, St. 
1937, p. 618.—Backus v, Sessions, 110 
P.2d 51, prior opinion 104 P.2d 719. 


Cal. In action for injuries sustained 
by 15-year-old high school girl who 
was struck by garbage truck while 
running across courtyard from gym- 
nasium to athletic field, evidence that 
truck driver was familiar with court- 
yard between main high school building 
and gymnasium and knew that children 
frequently ran across the area, and 
that truck driver drove around blind 
corner without sounding horn or giving 
other warning at rate of 25 miles per 
hour, which was five miles in excess of 
prima facie speed limit set by Vehicle 
Code, warranted finding that truck 
driver was negligent. Vehicle Code, § 
511, St.1935, p. 176.—Taylor v. Oakland 
Scavenger Co., 110 P.2d 1044, prior 
opinion 103 P.2d 605. 

Cal. In action tried before the court 
without a jury, for injuries sustainéd 
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by 7 year old boy, who stumbled w ile 
descending stairway, the foot of which 


was 7 feet 8 inches from east curb of 


street, and proceeded in a_ stooping 
position 12 feet into street before be- 
ing struck by automobile being driven 
by defendant in a northerly direction 
at a speed of 15 miles per hour, con- 
flicting evidence sustained court’s find- 
ings that defendant was negligent in 
failing to keep a lookout, observe the 
child and avert the accident and that 
such negligence was proximate cause of 
echild’s. injuries.—Gates v. McKinnon, 
114 P.2d 576, prior opinion 108 P.2d 
934. 

Cal. In action by passenger of au- 
tomobile for injuries resulting from al- 
leged negligence of driver, a judgment 
for defendant was affirmed.—Druzanich 
v. Criley, 115 P.2d 810, prior opinion 
107 P.2d 445. 

Cal.App. In action against motorist 
for death of pedestrian who was killed. 
when struck by automobile while cross- 
ing highway at a point other than an 
intersection or pedestrian crossing, evi- 
dence that motorist did not recall see- 
ing automobiles traveling ahead of him 
on highway, or that he had passed such 
automobiles, and that motorist did not 
see pedestrian until within approxi- 
mately 34 feet from pedestrian, sup- 
ported inference that motorist was 
negligent.—Watkins v. Nutting, 104 P. 
2d 413. 

Cal.App. Evidence warranted denial 
of recovery for deaths of pedestrians 
who were struck by automobile which 
defendants were using, while pedes- 
trians were crossing highway, on 
ground that defendants were guilty of 
no act of negligence, or that accident 
was unavoidable, or that pedestrians 
were guilty of contributory negligence 
in crossing highway.—Garcia v. Con- 
rad, 104 P.2d 527. 

Cal.App. In action arising out of in- 
tersectional collision, evidence that 
truck cut coxyner of intersection at 
speed of 25 miles an hour, established 
negligence of truck driver.—Backus v. 
Sessions, 104 P.2d 719. 

Cal.App. In action for death of au- 
tomobile guest who was fatally injured 
when automobile in which he was rid- 
ing was struck at city intersection in 
daytime by automobile driven by one 
of defendants, testimony that defend- 
ant was traveling at speed of between 
55 and 70 miles per hour and evidence 
as to length of skid marks on pave- 
ment and as to extent of damage to 
automobiles sustained finding that de- 
fendant was driving at an excessive and 
unreasonable speed and that such neg- 
ligence, which concurred with negli- 
gence of driver of other automobile, 
was proximate cause of the collision 
and warranted recovery. Vehicle Code, 
§ 510, St.1935, p. 176.—Finley v. Stein- 
er, 104 P.2d 819. 

Cal.App. In motorist’s action against 
owner and driver of approaching truck 
for damages sustained in motorist’s 
collision with automobile following 
truck, when both motorist and automo- 
bile were using center lane of three-lane 
highway at the same time, evidence 
was insufficient to show that truck 
driver was negligent in driving too 
close to center lane or in not pulling 
over to side of highway.—Warwick vy. 
Maneely, 104 P.2d 881, followed in 
104 P.2d 838, two cases. 


Cal,App. In action for damages and 
injuries resulting when plaintiffs’ 
truck rammed into rear end of timbers 
projecting beyond defendants’ trailer 
and truck traveling in the same direc- 
tion at night, evidence supported tri- 
al court’s finding that defendants were 
negligent and that their neligence was 
the proximate cause of the accident and 
infechg tr oon vy. Bailey, 104 P.2a 


Cal.App. Hvidence that two police 
vehicles had been sent out by radio 
call to investigate an accident and had 
been told to call station if an ambu- 
lance was necessary, and that regula- 
tion of city police department required 
that such a call be treated by officers 
receiving the message as an emergency 
call, sustained finding that officers op- 
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erating vehicles were bal Daa to an 
“emergency call’, so that questions of 
speed, right of way, and other rules 
of road were immaterial in determining 
whether city was liable for pedestrian’s 
death when vehicles collided.—Coltman 
v. City of Beverly Hills, 105 P.2d 153. 
Cal.App. In action against contrac- 
tor and its truck driver for injuries 
sustained by subecontractor’s employee 
when he was run over by a_ truck, 
active negligence on the part of con- 
tractor amd truck driver was establish- 
ed by evidence that subcontractor’s 
employee was subject to call and di- 
rections of contractor, that an agent 
of the contractor called on subcontrac- 
tor’s employee to make certain ad- 
justments on  contractor’s electrical 
vibrators, and that, while subcontrac- 
tor’s employee was on his way to do 
so, truck driver suddenly and without 
notice backed truck against the sub- 
contractor’s employee and ran _ over 
him.—Martin, Continental Casualty Co., 
Intervener, v. Clinton Const. Co., 105 
ee 1029, rehearing denied 106 P.2d 


Cal.App. In action for death of one 
riding in defendant’s automobile which 
overturned, evidence that purpose of 
trip was to take occupants of automo- 
bile to a meeting of an organization of 
which occupants were members, and 
that defendant received money for mak- 
ing the trip which was paid by the 
organization, supported jury’s finding 
that deceased was not a “guest”, but a 
“passenger” for compensation, and 
hence recovery could be had without 
proof of willful misconduct or intox- 
ication of defendant required by the 
guest statute. Vehicle Code, § 403, St. 
1935, p. 154.—Whitechat vy. Guyette, 107 
P.2d 300. 

In action for death of one riding in 
defendant’s automobile as result of 
overturning thereof, evidence held suffi- 
cient to support jury’s finding that 
defendant was negligent in operating 
automobile not in safe mechanical con- 
dition because of rotten inner tube of 
one tire, driving at excessive speed, 
and failing to keep automobile under 
control and use proper care in bringing 
it to stop after sensing fact that such 
tube was leaking. Vehicle Code, §§ 511, 
673,/679, St:1935,. pp..176,. 177,- 225.— 
Whitechat v. Guyette, 107 P.2d 300. 

Cal.App. Even if automobile occu- 
pant was a paseo ger for compensation, 
he could not recover damages for per- 
sonal injuries sustained in accident 
where there was total lack of evidence 
regarding condition of highway at point 
where accident occurred, the type of 
curve which driver failed to negotiate, 
the manner in which shoulder had 
been constructed, or how it appeared to 
one approaching curve. Vehicle Code, 
§ 403, St.1935, p. 154, § 403.—Druzanich 
vy. Criley, 107 P.2d 445. 

Cal.App. The testimony of eyewit- 
nesses to accident is not necessary to 
support finding of negligence of driver 
of automobile involved in collision, if 
such finding is made in trial court.— 
National Automobile Ins. Co. v. Cun- 
rash at 107 P.2d 643, 41 Cal.App.2d 

Cal.App. Evidence that a motorist, 
traveling at about 20 miles an hour and 
seeing that the street was clear for 
several blocks, looked at several of his 
friends on the left side of the street 
and then again observed that the street 
was clear, and that as he glanced to the 
left a second time plaintiffs’ child skat- 
ed down a private driveway directly in 
front of the automobile, held to sustain 
the trial court’s finding that the motor- 
ist was not negligent.—Bennett v. Stein, 
108 P.2d 694. 

Cal.App. In action against operator 
of automobile parking station by em- 
ployee of one engaged in washing out- 
side walls of building adjacent to park- 
ing station, for injuries sustained in 
fall from scaffold when electric light 
cord hanging from scaffold was caught 
on automobile which one in charge of 
parking station was driving from where 
¢ was parked almost beneath scaffold, 
rursuant to agreement between opera- 
tor of station and one’ engaged in 
washing walls, verdict in favor of in- 
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jured employee was sustained by sub- 
stantial evidence.—Beck v. Sirota, 109 
P.2d 419. 

Cal.App. In action for injuries sus- 
tained when plaintiff was struck by de- 
fendants’ automobile while standing on 
shoulder of highway, evidence sustained 
finding that defendant driver was neg- 
ligent and that as a proximate result 
of such negligence plaintiff was injured 
and that plaintiff was free from con- 
tributory negligence.—Bright v. Zabler, 
111 P.2d 387. 

Cal.App. In actions for injuries sus- 
tained in collision between approaching 
automobiles and third automobile which 
arrived on intersecting highway, evi- 
dence sustained recovery by one of ap- 
proaching motorists and denial of re- 
covery by other.—Hamm vy. San Joaquin 
& Kings River Canal Co.; 111 P.2d 940. 

Cal.App. ‘‘Wilful misconduct’’ with- 
in automobile guest statute includes 
“skylarking”’ at high rates of speed, 
and whenever testimony shows direct- 
ly or by legitimate inference that driver 
was engaged in such conduct, such evi- 
dence will support a finding of ‘wil- 
ful misconduct.” Vehicle Code, § 403, 
St.1935, p. 154.—Rawlins v. Lory, 111 
P.2d 973. 

Hvidence that motorist was intention- 
ally driving at excessive speed with 
knowledge that brakes were not work- 
ing properly and after ignoring guest’s 
request that she be allowed to leave 
automobile, that motorist was racing 
to overtake another and was engaging 
in what might be termed “skylarking”’ 
in “hanging the corner’ as he made 
left turn, supported finding of ‘wilful 
misconduct” as basis for recovery of 
damages for guest’s injury. Vehicle 
Code § 403, St.1935, p. 154.—Rawlins 
v. Lory, 111 P.2d 973. 

Cal.App. Evidence warranted infer- 
ence that street intersection collision 
was due to defendant’s act in unlaw- 
fully cutting corner in attempt to beat 
plaintiff across intersection, and that 
plaintiff was not negligent in assuming 
that defendant would proceed in usual 
manner to center button before attempt- 
ing to make left-hand turn.—Anderson 
enue Francisco Examiner, 112 P.2d 

Cal.App. The fact that guest in an- 
other’s automobile expresses dissatis- 
faction with manner of operation there- 
of by host does not ipso facto estab- 
lish host’s willful misconduct.—Katz 
v. Kuppin, 112 P.2d 681. 

In action for injuries to guests in au- 
tomobile driven by defendant, plain- 
tiffs’ testimony that defendant became 
angry when requested by plaintiffs to 
decelerate speed did not justify infer- 
ence that she acted with knowledge 
that such speed would probably lead 
to injuries to plaintiffs and herself un- 
der circumstances, the presumption be- 
ot Opa eH Sneaag a o v. Kuppin, 112 P. 

d s 


The driving of automobile at ex- 
cessive speed on dry wide highway free 
of traffic during early hours of morn- 
ing in bright moonlight does not es- 
tablish driver’s “willful misconduct”, 
rendering her liable for resulting in- 
juries to guests, though they voiced 
objections to rate of speed, in absence 
of proof of driver’s positive intention 
to injure guests or wanton disregard 
for their safety.—Katz v. Kuppin, 112 
P.2d 681. 


Cal,App. In action by automobile oc- 
cupants against driver of approaching 
truck for injuries sustained in collision 
at intersection, evidence was sufficient 
to show that truck driver did not make 
proper use of highway at time of col- 
lision in respect to signaling left turn, 
and in delaying commencement of left 
turn.—Doyle vy. Loyd, 114 P.2d 398. 

Cal.App. In action by automobile oc- 
ecupants against driver of approaching 
truck for injuries sustained in colli- 
sion at intersection, evidence warranted 
finding that truck was traveling in 
excess of 35 miles an hour.—Doyle vy. 
Loyd, 114 P.2d 398. 

Cal.App. In action against plaintiff's 
employer and driver of employer’s 
truck, which was used to convey chil- 
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dren to school, for death of plaintiff's 
15 year old son who died from injuries 
sustained when he fell from truck after 
driver suddenly increased speed while 
the son was standing up in_ rear of 
truck, evidence supported implied find- 
ing that defendants were guilty of neg- 
ligence and that the son was free from 
contributory negligence, and hence 
judgment for plaintiff was proper.— 
Hernandez v. Murphy, 115 P.2d 565. 

Cal.Super. FEvidence that, imme- 
diately prior to collision with street 
sweeper, but driver passed automo- 
biles without sufficient room to re- 
turn safely to right-hand side of road, 
and that bus driver drove into cloud 
of dust raised by sweeper at unsafe 
speed, supported finding that bus 
driver was negligent.—Continental Ins. 
Co. of New York v. Pacific Greyhound 
Lines; 111, B.2d..37. 

Colo. Evidence held to support re- 
covery by occupant of automobile en- 
tering intersection on. the left from 
driver of automobile approaching from 
the right, on ground that defendant 
lost right of way by driving recklessly. 
—Bauserman v. White, 114 P.2d 557. 

Colo. In action for injuries to pedes- 
trian, struck by automobile driven by 
defendant while crossing street outside 
crosswalk, where it was undisputed 
that automobile was not traveling fast- 
er than 20 miles per hour within 25 
mile zone, physical circumstances 
showed that defendant had no oppor- 
tunity to observe plaintiff before she 
emerged from behind streetcar so near 
automobile as to make collision un- 
avoidable, evidence showed that de- 
fendant swerved automobile sufficiently 
to avoid striking plaintiff directly and 
stopped within automobile’s length, 
and there was no competent evidence 
of defects in’ automobile lights or 
brakes, evidence showed no failure of 
defendant to exercise reasonable care 
toward plaintiff.—Fabling v. Jones, 114 
P.2d ‘1100. 

Conn, Evidence that pedestrian was 
struck at lighted crosswalk by auto- 
mobile going at a fast rate ef speed, 
that driver did not see pedestrian until 
within a few feet of him, and failed to 
sound a warning, and that windshield 
of automobile was dirty, was_insuffi- 
cient to justify a recovery for death of 
pedestrian on ground of wanton jnis- 
conduct where there was no finding of 
a persistent course of conduct nor of 
conduct persisted in after warning of 
danger.—Brock v, Waldron, 14 A.2d 
713, 127 Conn. 79. 

Conn. In action to recover for death 
of a pedestrian who was struck by 
automobile, testimony of plaintiff's wit- 
ness that defendants’ automobile was 


“soing fast’ was entitled to little 
weight.—Brock v. Waldron, 14 A.2d 
BL3, 7127 9 Connor 

Conn. Evidence warranted verdict 


for pedestrian injured when struck by 
automobile on ground that motorist 
suddenly drove his automobile out of 
line of moving traffic knocking pedes- 
trian down while she was standing in 
middle of street near point where she 
alighted from a street car.—Atkins v. 
Varrone, 14 A.2d 731, 127 Conn. 156, 

Conn. In automobile guest’s action 
against motorist and truck owner for 
injuries suffered in collision when mo- 
torist drove from private way onto 
public highway, evidence held to au- 
thorize recovery from motorist. Gen.St. 
Supp.1935, § 636c.—O’Brien v. Seaboard 
eve ay Lines, 16 A.2d 826, 127 Conn. 

Conn. Hvidence that motorist while 
driving automobile at reasonable speed 
on right hand side of road, did not see 
dog standing on shoulder of the road 
at the edge of the traveled portion and 
was unaware of its presence until he 
felt a bump caused by the right wheel 
or wheels of his automobile passing 
over the dog, warranted conclusion that 
motorist was negligent in failing to 
main a proper lookout and in failing to 
observe the dog, and that such negli- 
gence was the “proximate cause” of 
the death of the animal,—Griffin y. 
Fancher, 20 A.2d 95, 127 Conn. 686, 
134 ALR. 701. 
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Conn. Evidence held to authorize re- 
covery for death of nine year old boy 
struck by automobile on street covered 
with snow except for narrow traveling 
way, when boy ran to right side of 
street while approaching automobile 
swerved to its left side of street.— 
Sherman v. William M. Ryan & Sons, 
21 A.2d 878, 128 Conn. 182. 

Del.Super. In action for death result- 
ing from intersectional collision where 
there was no evidence to rebut the pre- 
sumption that decedent was in the ex- 
ercise of due and proper care at the 
time of the collision, and there was evi- 
dence that defendant was negligent in 
failing to keep proper lookout, plaintiff 
was entitled to recover.—Odgers Vv. 
Clark, 19 A.2d 724. 

Del.Super. The mere fact of defend- 
ant’s act in going to sleep while driving 
his automobile is a proper basis for an 
inference of negligence sufficient to 
make a “prima facie case’, and suffi- 


cient for recovery for plaintiff, if not 
successfully rebutted to jury’s satis- 


faction—Diamond State Tel. Co. v. 


Hunter, 21 A.2d 286. 


Fla. In action against buyer of truck 
and trailer by seller’s agent to recover 
for injuries, sustained by agent when 
Tun over after falling under wheel of 
truck while coming out of sleeping 
compartment in trailer on trip during 
which truck and trailer were being de- 


' livered under arrangement whereby sel- 


ler’s agent was to assist buyer in driv- 
ing truck to point of delivery, evidence 
showed that buyer was not guilty of 
any negligence in driving truck.—Bab- 
cock y. Flowers, 198 So. 326. 


Fla, In action for injuries sustained 
when defendant’s automobile in which 
plaintiff was riding as a guest collided 
with another automobile, evidence that 
defendant’s chauffeur was operating au- 
tomobile with ordinary skill and not 
driving at an excessive speed, and that 
in attempting 


to pass another automobile, collided 


with third automobile being driven at 


holding defendant not 


night without lights, sustained verdict 
liable under 
guest statute. Acts 1937, ec. 18033.— 
Juhasz v. Barton, 1 So.2d 476. 

Fla. In action for injuries to guest 
in automobile owned and driven by de- 
fendant, where defendant’s negligence, 
alleged and shown by evidence, was in 
reaching into dashboard compartment 


for some articles and fruit for her 


guests while holding steering wheel 
with her left hand, whereupon there 


“was loud report from under automobile, 


which swerved off highway and over- 
turned, jury’s verdict that defendant 
was not guilty of “gross negligence” 
or “wanton and willful misconduct,” as 


required to entitle plaintiff to recover 


damages, was not contrary to law or 
against manifest weight of evidence. 
Acts 1937, ec. 18033, § 1—Kozak vy. Ake, 
3 So.2d 120, followed in Mazur y. Ake, 
3 So.2d 121, 

Ga.App. In action for personal in- 
juries and property damages caused 
by collision occurring at night between 
plaintiff’s and defendant’s automobiles, 
where plaintiff claimed that defendant 
was negligent in that he failed to 
sound any warning with his horn and 
to dim his lights as defendant came 
over a hill and down an incline on 
highway toward plaintiff, and defend- 
ant claimed that plaintiff was driving 
on wrong side of road, evidence au- 
thorized judgment for plaintiff. Code. 
§ 68-303, subd. j; § 68-306.—Whatley 
vy. Henry, 16.S.E.2d 214. 

IH.App. Evidence 


that defendant 


‘packed his automobile out of garage 


into a street without looking for or giv- 
ing warning to approaching traffic, 
that plaintiff motorist was driving on 
plaintiff’s right side of the street when 
struck by defendant’s automobile, that 
there was no obstruction to prevent de- 
fendant from seeing plaintift’s automo- 
bile if defendant had been looking, and 
that plaintiff was driving at a reason- 
able speed, justified judgment for 
plaintiff—Miller v. Odell, 28 N.H.2d 
581, 306 Ill.App. 295. 
sustained 


Il.App. Hvidence judg- 
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ment for counter-claimant for injury 
sustained in head-on collision between 
counter-claimant’s automobile and an 
on-coming automobile, which oecurred 
on a curve on paved highway, on 
ground that at time of collision the 
on-coming automobile was on_ the 
wrong side of the highway.—Castle v. 


Praranpe 28 N.H.2d 619, 306 Ill.App. 
Ill.App. In action to recover for 


wrongful death resulting from head-on 
collision between two automobiles, evi- 
dence that at time of collision plain- 
tiff’s intestate’s automobile was being 
driven in proper traffic lane, and that 
defendant’s automobile was on wrong 
side of highway, sustained jury verdict 
that driyer of defendant’s automobile 
was negligent, that such negligence was 
a proximate cause of the collision, and 
that plaintiff’s intestate was in exercise 
of due care for his own safety.—Su- 
semiehl v. Red River Lumber Co., 28 
N.H.2d 748, 306 Ill.App. 430. 

Il.App. In guest’s action to recover 
for injuries suffered when automobile, 
being driven along straight highway at 
night, overturned, evidence of driver’s 
wanton conduct consisting of testimony 
of driver that automobile was being 
driven at an approximate speed of 55 
miles per hour, and testimony of guest 
that the speed of the automobile was 
70 miles an hour was insufficient to 
support judgment for guest,—Madison 
v, Essington, 29 N.B.2d 288, 306 Ill. 
App. 607. 

Ill.App. In action for injuries to pe- 
destrian who was struck by automobile 
while attempting to catch bus, evidence 
held not to require directed verdict for 
automobile driver, but not to support 
verdict for plaintiff, especially in view 
of fact that verdict of $2,500 was so 
inadequate for loss of leg as to show 
that it was result of sympathy and 
not based on evidence.—Duckett v. Chi- 
cago & W. T. Rys., 30 N.H.2d 9387, 307 
Ill. App. 671. 


Il.App. In action for injuries to 
driver of automobile struck by defend- 
ant’s truck at highway intersection, 
jury’s finding for plaintiff held not 
against manifest weight or preponder- 
ance of evidence.—Partridge v. Enter- 
prise Transfer Co., 30 N.E.2d 947, 307 
Ill App. 386. 


Il.App. Evidence that motorist was 
driving at a very moderate rate of 
speed and upon becoming aware of 
fact that something was wrong en- 
deavored to bring automobile to a 
stop and that in attempting to do so 
automobile swerved off pavement and 
rolled down embankment, and absence 
of evidence that motorist knew there 
was a nail in a rear tire until tire be- 
came sufficiently deflated to make itself 
manifest, showed that motorist was not 
guilty of “willful and wanton miscon- 
duct” within automobile guest statute, 
and hence guest could not recover trom 
motorist for injuries sustained. Smith- 
Hurd Stats. ec. 95%, § 58a.—Gardner v. 
Kelly, 31 N.E.2d 278, 308 Ill.App. 6. 


Ill.App. Evidence that driver of 
stalled northbound truck, parked with 
lights burning and with right wheels 
on east shoulder of highway, was 
walking on east edge of pavement 
about 25 feet in front of his truck 
when hit by another northbound truck 
which first collided with stalled truck 
at about dusk, held to support verdict 
for driver, and hence judgment not- 
withstanding verdict was erroneous.— 
Roussin v. Kirkbride, 31 N.H.2d 833, 
308 Ill.App. 366. 

Ill.App. In action for injuries sus- 
tained by motorcycle officer when mo- 
toreycle was allegedly struck in rear 
by automobile which was started from 
parked position at curb just as officer 
passed, verdict for driver of automobile 
was against manifest weight of the evi- 
dence. Smith-Hurd Stats. ¢«. 95% i 
161-164.—Sheridan v. Fiorito, 32 N.B. 
2d 172, 308 Ill.App. 442. 

Ill.App. In action for injuries to 
plaintiffs, husband and wife, sustained 
in head-on collision between automobile 
driven by husband and _ defendant’s 
truck, evidence that collision was due 
to operation of truck on left side of 


statute constituted willful and wanton 
disregard for safety of others, held suf- 
ficient to sustain verdict for plaintiffs. 
Smith-Hurd Stats. ce. 95%, §§ 145, 151, 
152.—Powell v. Myers Sherman Co., 32 
N.H.2d 663, 309 Ill.App. 12. | 

In action for injuries sustained in 
head-on automobile collision, evidence 
that at time of collision defendant’s 
truck was being operated on left side of 
highway was sufficient to sustain count 
in complaint alleging willful and wan- 
ton negligence and presented a question 
of fact for jury. Smith-Hurd Stats. c¢c. 
9514, §§ 145, 151, 152.— Powell v. Myers 
Sherman Co., 32 N.E.2d 663, 309 Ill. 
App. 12. : 

Ill.App. Evidence sustained finding 
that motorist willfully and wantonly 
while intoxicated drove his automobile 


on wrong side of highway in the day- | 


time colliding with approaching auto- 
mobile, rendering motorist liable for 
resulting injuries.—Hamilton v. Stocke, 
32 N.E.2d 985, 309 Ill.App. 439. 

Il.App. In action for injuries sus- 
tained by plaintiff in head-on automo- 
bile collision on narrow country road, 
wherein plaintiff and defendant both 
contended that the other was partially 
on the wrong side of the road, judg- 
ment for plaintiff was not against the 
manifest weight of the evidence.—Am- 
buehl vy. Steiner, 32 NiE.2d 994, 309 
IlL.App. 437. 

Ill.App. Evidence that defendant 
was driving at a speed of 45 to 50 
miles per hour on icy pavement and 
was unable to stop his automobile in 
time to avoid collision with plaintiff 
motorist attempting a left turn estab- 
lished negligence on defendant’s part 
entitling plaintiff to judgment for 
damages sustained, regardless of 
whether plaintiff signalled his intention 
to make left turn, since statute regu- 
lating conduct of motorist wishing to 
make a left turn at street intersection 
does not require that any signal of 
such intention be given. Smith-Hurd 
Stats. c. 95%, § 166.—Baker v. Dowl- 
ing, 33 N.H.2d 508, 309 Ill.App. 572. 

Ill.App. In action for death of in- 
testate whose automobile collided with 
defendants’ automobile at intersection 
of highways while intestate was on 
way to obtain repairs for a silo filler, 
evidence justified judgment for defend- 
ants.—Drummond y. Gleim, 33 N.E.2d 
751, 309 Ill.App. 649. 

Ill.App. Evidence that motorist was 
driving at 15 to 20 miles per hour and 
that nine year old boy walked or ran 
across street at a place other than 
crosswalk to safety island and passed 
around rear of street car in path of) 
automobile was insufficient as a matter 
of law to show that motorist was guil- 
ty of “wilful” and ‘‘wanton”’ negligence, 
or was driving in reckless disregard 
for safety of others, as charged in com- 
plaint.—Kelly v. Burtner, 33 N.E.2d 
754, 310 Ill. App. 251. 

Ill.App. In action for injuries suf- 
fered in collision between meeting au- 
tomobiles on four-lane highway, near 
eurve, conflicting evidence on location 
of collision held to authorize verdict 
for defendant.—Cochran y. Koller, 33 
N.B.2d 910, 310 Ill.App. 91. 

Ill.App. In minor bicyclist’s action 
for injuries sustained when struck by 
automobile, wherein bicyclist charged 
violation, of speed statute and other 
negligence, evidence supported verdict 
allowing recovery. Smith-Hurd Stats. 
ec. 95%, § 146.—Kavanaugh v. Parret, 
34 N.H.2d 868, 310 Ill.App. 429. 


Ill.App. In action for damage sus- 
tained as result of collision between 
plaintiff’s automobile, which was, being 
driven by plaintiff's son, and defend- 
ant’s taxicab, where collision occurred 
while cab was making a left hand turn 
at intersection in front of plaintiff’s 
oncoming automobile at night while it 
was snowing, evidence did not sustain 
verdict for plaintiff on question of con- 
tributory negligence and did not war- 
rant finding that defendant was guilty 
of wilful and wanton conduct.— 
Maechtle v. Checker Taxi Co., 34 N.B. 
2d 883, 310 Tll.App. 539. 


Il.App. Evidence that defendant 


highway, and that such violation of | 


— = he 


\ 


eo NN a oe Tee ee oe 


cranking truck struck by defendant’s 
truck driven by codefendant, burden 
was on plaintiff to prove by preponder- 


- ance of evidence that defendants were 


guilty of one or more of negligent acts 
charged in complaint and that deceased 
was exercising due care and caution for 
his own safety at and just before time 
of collision.—Blachek y. City Ice & 
Fuel Co., 35 N.H.2d 416, 311 Ill.App. 


In action for death of man cranking 
another’s truck, stopped with one side 
on highway pavement, when it was 
struck by defendant’s track driven .by 
codefendant, jury’s verdict for plaintiff 
held not against manifest weight of 
evidence on questions of defendants’ 
negligence and decedent’s contributory 
negligence.—Blachek v. City Ice & Fuel 
Co., 35 N.BH.2d 416, 311 Ill.App. 1. 

Ind.App. In action for damages to 
automobile which was struck by defend- 
ant’s oncoming automobile after de- 
fendant’s automobile skidded on an 
icy street, trial court was not required 
to accept as an absolute fact statement 
of defendant that he was driving at 
speed of from 15 to 20 miles an hour 
when his automobile began to skid, 
and was entitled to consider all facts, 
including distance the automobile skid- 
ded, obstructions it struck in traveling 
the distance, slope and condition of 
highway, and force with which plain- 
tiff’s automobile was struck, in_deter- 
mining the speed at which the defend- 
ant was driving. Laws 1929, ec. 190, § 
1.—Acton v. Lowery, 34 N.W.2d 972. 

In action for damages to automobile 
which was struck by defendant’s on- 
coming automobile after defendant’s 
automobile skidded on _ icy _ street, 
wherein defendant contended that he 
was driving at a speed of from 15 to 
20 miles an hour when his automobile 
began to skid, trial court had a right 
to determine whether such speed was 
reasonable and prudent under all con- 
ditions shown by the evidence. Laws 
1929, ec. 190, § 1.—Acton v. Lowery, 34 
N.H:2d 972, 

Bvidence sustained judgment for 
plaintiff for damages to automobile 
which was struck by defendant’s on- 
coming automobile after defendant’s 
automobile skidded on icy street, on 
ground that defendant drove his auto- 
mobile at a speed that was greater 
than was reasonable and prudent under 
the conditions existing at the time, and 
that as a result of such speed the au- 
tomobile skidded for a distance of 200 
feet on level street and struck plain- 
tiff’s automobile. Laws 1929, c. 190, § 
1._Acton v. Lowery, 34 N.H.2d 972. 

Iowa. In action for damages to 
automobile, struck in rear by defend- 
ants’ automobile, evidence held to war- 
rant jury’s finding that there were 
diverting circumstances which exon- 
erated defendants from strict require- 
ments of assured clear distance ahead 
rule and that they were not negligent 
in failing to avoid collision. Code 
1939, § 5023.01.—Schroeder y. Kind- 
schuh, 294 N.W. 784. 

Iowa. In action for death of occu- 
pant of automobile which had reached 
center or little past center of intersec- 
tion before it was struck on front door 
by defendant’s truek approaching from 
right of automobile, evidence was suffi- 
cient to authorize finding that the 


ntersection, and justified : 
arding truck driver’s failure to yield 
the pee of way.—Stein v. Sharpe, 295 
Kan. In action by motorist for per- 
sonal injuries sustained in a collision 
between his automobile and a truck at 


that collision was result of truck driv- 
er’s negligence, notwithstanding that 
there was no eyewitness to the colli- 
sion, and that motorist and truck driver 
had no recollection as to how the col- 
lision occurred.—Sawhill v. Casualty 
Reciprocal Exchange, 107 P.2d 770, 152 
Kans, 735, 

_Kan. In action for damages to plain- 
tiff’'s automobile which was struck in 
the rear by defendant’s automobile 
when plaintiff stopped in line of traffic 
stopping on highway because of acci- 
dent ahead, evidence supported con- 
clusions that defendant was guilty of 
negligence proximately causing colli- 
sion and that plaintiff was not con- 
tributorily negligent—McCoy v. Flem- 
ing, 113 P.2d 1074, 153 Kan. 780. 

Ky. Evidence supported judgment 
for occupant of automobile against 
owner of taxicab for injuries sustained 
when automobile collided with taxicab 
at intersection.—Randle y. Mitchell, 142 
S.W.2d 124, 283 Ky. 501. 

Ky. Where no person other than de- 
ceased motorist and truck driver wit- 
nessed collision, and truck driver testi- 
fied in death action that motorist 
swerved over to wrong side of highway, 
judgment in favor of deceased motor- 
ist’s administratrix could not be sus- 
tained, unless position of vehicles or 
marks on highway immediately after 
collision indicated that some part of 
truck was on wrong side of center line 
of highway at time of collision.—Union 
Underwear Co. v. Barnett, 148 S.W.2d 
339, 285 Ky. 488. 

Ky. Evidence that motorist was pro- 
ceeding on wrong side of street showed 
such violation of duty as to impose lia- 
bility for injuries and damages caused 
in collision with approaching automo- 
bile which was on its right hand side, 
unless approaching motorist was guilty 
of contributory negligence.—Rabold v. 
Gonyer, 148 S.W.2d 728, 285 Ky. 618. 


La. In pedestrian’s action for in- 
juries sustained when she was struck 
by motorist while crossing street in 
small incorporated town, evidence held 
to show that motorist was grossly 
negligent in driving at excessive rate 
of speed and in not keeping a proper 
lookout and that such negligence was 
the cause of the accident.—Law v. 
Osterland, 3 So.2d 6380, 198 La. 421, af- 
firming 3 So.2d 674. 


La. Evidence did not authorize auto- 
mobile guest’s recovery for injuries 
sustained in collision with a truck on 
ground that truck was not equipped 
with proper lights on side of truck.— 
Portier vy. Picou, 3 So.2d 295. 

La. Where there was evidence that 
truck could not be driven at more than 
45 miles per hour and that at time of 
collision with automobile truck driver 
was driving at about 35 miles per hour 
and truck’s speed was estimated by oc- 
cupants of automobile as being more 
than 50 miles per hour, evidence did 
not authorize recovery by automobile 
guest for injuries sustained in eolli- 
sion on ground that truck was operat- 
ed at excessive speed.—Portier y. Pi- 
3 So.2d 295. 

In pedestrian’s action for inju- 
Ties sustained when she was struck by 
motorist while crossing street in small 
incorporated town, evidence held to 
show that motorist was grossly negli- 
gent in driving at excessive rate of 
speed and in not keeping a proper 
lookout and that such negligence was 
the cause of the accident.—Law v. Os- 
terland, 3 So.2d 680, 198 La. 421, af- 
firming 3 So.2d 674. 

La.App. Evidence held to show that 
owner and driver of truck were liable 
for damages to automobile which un- 
dertook to pass and collided with pre- 
ceeding truck making left turn, on 
ground that truck driver was negli- 
gent in making left turn without be- 


intersection, evidence sustained finding — 


ing levee near center of highway Dd 
came uncontrollable and collided wi 
vehicle in which plaintiff was on the 


while the vehicle was stopped on th 
side of the highway, as a result « 
negligence of the truck driver in f 
ing to keep the truck under prop 
control and to drive at proper speed 
Act No. 21 of 1932, § 3. Rules 4, 1 
(a); § 9(a), subd. 2.—McDanell vy. Har- 
grove, 197 So, 292. vs ed 

La.App. In action to recover 4: 
ages for hernia resulting from stra 
attempting to extricate plaintiff’s 
from beneath wheel of automo 


while plaintiff was standing on street — 
talking to defendant, evidence held in 
sufficient to show that injury was 
casioned by negligent driving of — 


fondant ee v. Varino, 197 S 
La.App. Evidence precluded recovery é 


for injuries sustained by pedestrian — 
when struck by automobile on ground 
that proximate cause of injury wa: 
destrian’s attempt to cross traffic 
from between parked automobiles awé 
from intersection without having mad 
sufficient observation of traffic lig 
and without haying made any obser 
tion for oncoming traffic, and that 
torist did not run through red 1 
and was not guilty of negligen 
Walker v. Mire, 197 So. 798. 
L2App. Evidence established th 
truck driver attempted to pass autom 
bile without sounding horn or givil 
other signal, at a time when the truce 
was being driven too close to the aut: 
mobile and at an excessive rate 
speed, taking into consideration th 
proximity to the automobile, togethe 
with failure of the truck driver to 
tice signal by motorist and slowing 
down motion of automobile in prepara- 
tion for left turn, and that collisio 
between the automobile and the truck 
was caused solely by the negligence 
the truck driver. Act No. 286 of 1938 
§ 8, Rule 7.—Goynes v. Sv. Charles 
Dairy, 197 So, 819. Y) 
La.App. In suit for injuries to oc- 
cupants of automobile sustained 
automobile in which they were rid 
collided with oncoming automob 
against driver of oncoming automob 
evidence supported finding that drive q 
of oncoming automobile was negligent, — 
where it appeared that accident was 
caused when right wheel of oncoming ~ 
automobile left paved portion of high- 
way, and driver, in his efforts to bring 
his automobile too quickly back up é 
paved portion, cut too acutely to 
left causing his automobile to b 
swerved in a diagonal line towards ¢ 
ter line where it struck automobile 
which plaintiffs were riding.—Prevost 
y. Smith, 197 So. 905. "Ke 
La.App. In action for injuries sus- 
tained in intersectional automobile col- — 
lision, evidence that defendant, who 
was traveling on unpaved street, en- — 
tered obstructed intersection without ~ 
stopping, showed that he was guilty of 
hes li gence woe v. Jackson, 198 So. 
La.App. In action for damages sus- 
tained in collision between parties’ au- — 
tomobiles at street intersection, evi- 
dence held to justify trial judge’s 
conclusion that plaintiff's automobile ~ 
entered intersection when traffic light 
ahead of it was green and that light 
ahead of defendant’s automobile was 
red as such automobile entered inter- 
section.—Lopez v. Bertel, 198 So. 185. 
La.App. Evidence that truck driver 
first observed automobile parked partly 
on paved portion of highway when only ; 
20 to 380 feet from automobile, that 
lights of truck were good and that 
motorist who passed automobile short- 
ly before truck struck parked automo- 
bile saw automobile when from 90 to 
120 feet away and was able to maneuy- 
er his automobile to avoid a collision 
established that truck driver failed tu 


tie 


<a 


t 
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maintain a proper lookout ahead.—Rec- 
tor vy. Allied Van Lines, 198 So. 516. 
La.App. Evidence that host was driv- 
ing approximately 40 miles per hour, 
and that when wheels of skidding au- 
- tomobile were on shoulders of highway 
host “shot the gas” to automobile and 
mcreased its speed in attempting to 
make automobile go back upon high- 
way, and that automobile skidded off 
. highway, warranted conclusion that 
host was negligent in driving at speed 
at which he was traveling and was 
inattentive to his driving, which neg- 
ligence was cause of accident and in- 
jury to guest.—Harrelson v. McCook, 
LIS So, 632. ; 
i ‘La.App. In action for injuries sus- 
tained by manager of parking garage 
when struck by automobile of patroa 
who was driving into the garage, evi- 
_ dence sustained finding that patron was 
not at fault.—Deimel v. Etheridge, 198 
So. 537. ‘ 
_ La.App. In action against motorist 
for injuries sustained by service station 
employee who was pinned against 
wrecker when automobile collided with 
rear of truck which employee was seek- 
ing to hoist from ditch, where accident 
occurred on rainy and windy night, 
‘motorist’s testimony showing that he 
must have been traveling at between 


30 and 35 miles an hour when he ran 


a 


- gnto truck, and his admission that he 
could not’ stop his automobile within 
Tess than 40 feet because of the weather 
ey conditions established negligence justi- 
¥ fying recovery unless employee was 
contributorily negligent.—Bourgeois v. 
- Longman, 199 So, 142. 
- a.App. In action for damages when 
 plaintiff’s and defendant’s trucks col- 
_jided while crossing bridge in same di- 
rection where plaintiff claimed that 
_ defendant’s driver, after being warned 
of intention of plaintiff’s driver to pass, 
swerved suddenly to right in front of 
— Dlaintin's truck, evidence was insuffi- 
cient to justify a recovery for plaintiff 
ton ground that defendant was negli- 
gent.—Item Co. vy. Angelo Centineo, Inc., 
99 So. 157. 
 ‘La.App. In suit for damages when 
plaintiff's truck was allegedly forced 
off highway by construction company’s 
oncoming gravel truck, which was, with 
permission of the Highway Commission, 
12 inches over width on both sides, 
_ evidence was insufficient to show negli- 
gence on part of defendant construction 
_ company or driver of its truck in fail- 
ing to keep as far to the right as was 
safe. Act No. 21 of 1932, § 4.—Thibo- 
-daux v. Pittman Bros. Const. Co., 199 


So. 159. 


aay 


Plaintiff on 
had been 


se a8 eycle which was traveling on the 
: right side of the street, as the motor- 
ist suddenly and without notice to bi- 
_eyclist, started to drive the automobile 
away from the curb.—Di Fulco v. 
_ Sharfstein, 199 So. 595. 


 La.App. In action for damages to 
truck resulting from collision with de- 
fendant’s truck, conflicting evidence as 
to which truck was proceeding on 
wrong side of highway held sufficient 
to sustain judgment for plaintiff based 
on finding of negligence of defend- 
-ant’s_driver.—Berard v. Bulliard, 199 
So. 674. 
: La,App. In action for personal in- 
‘juries and property damages resulting 
from intersectional collision, evidence 
phowed that defendant who ran into 
- plaintiff's automobile was guilty of 
causative negligence.—Folse v. Flynn, 
200 So. 160. 

La.App. Evidence authorized recov- 
ery by occupants of truck from owner 
of automobile with which truck col- 
lided, on ground of automobile’s ex- 
cessive speed, truck’s reasonable speed, 
and automobile driver’s gross negli- 
gence in driving along center of high- 
way while truck was on right side of 
highway.—Stevens v. Streun. 200 So. 
182. 

La.App. 


Hvidence supported finding 


ieee 


CLES — 


that intersectional collision between 


two automobiles was caused by defend- 
ant’s negligence in driving at rapid 


rate of speed and in failing to give 
bile 


heed to fact that plaintiffs’ automobile 
had entered intersection first and that 
under city ordinance plaintiffs had ad- 
vantage of right of way, in as much as 
they had approached from defendant’s 
right, and that plaintiffs were not 
guilty of contributory negligence, so as 
to authorize plaintiffs to recover for in- 
juries and damages sustained.—Simon 
v. Harrison, 200 So. 476, followed in 
200 So. 481. ' 

La.App. In action for injuries to 
driver of and passenger in automobile, 
colliding with truck driven by defend- 
ant’s employee, evidence held to sustain 
trial judge’s finding that collision oc- 
curred on truck’s side of highway and 
hence was not caused by truck driver’s 
pay Avameiie ghee v. Phelan Co., 200 

oO. k 

La.App. Evidence held to establish 
that motorist was negligent in attempt- 
ing to make left-hand turn into gravel 
road in face of on-coming automobile, 
as grounds for recovery by occupant of 
on-coming automobile for injuries suf- 
fered in resulting collision. Act No. 
286 of 1938, § 8, rule 9(a, b).—Grasser 
v. Cunningham, 200 So. 658. 

La.App. In action for injuries suf- 
fered in truck collision, statement of 
defendant truck driver, that he entered 
intersection at 25 or 30 miles per 
hour, must be considered in connec- 
tion with his other testimony showing 
that he entered in second gear and at 
slow speed, and did not require rejec- 
tion of such other testimony; where it 
was evident that truck driver either 
misunderstood the question or that 
stenographer erred in transcribing 
notes.—Lyons v. Magee Truck Lines, 
200 So. 841. 

La.App. Evidence warranted conclu- 
sion that pedestrian, who claimed to 
have been struck by defendant’s auto- 
mobile while crossing highway in mid- 
dle of block, failed to prove that de- 
fendant driver was driving without 
lights prior to and at time of accident, 
and justified finding that such defend- 
ant was driving at a reasonable speed 
and keeping proper lookout.—Thomp- 
son v. Dyer, 1 So.2d 433. j 

La.App. In action for injuries to 
plaintiff who while loading coal onto 
ferry engaged in transporting .vehicular 
traffic across river was struck by weld- 
ing machine attached to a truck and 
trailer which was coming off the ferry, 
evidence showed that truck driver was 
negligent in cutting too sharply to his 
left and in his failure to keep a proper 
lookout for plaintiff and that plaintiff 
was not contributorily negligent.—Hare 
ye new Amsterdam Casualty Co., 1 So. 

La.App. Evidence failed to establish 
negligence of bus driver so as to entitle 
Plaintiffs to recover for death of truck 
occupant resulting from collision be- 
tween truck and bus which occurred 
when truck driver attempted to drive 
truck across highway in front of ap- 
proaching bus at point where highway 
was temporarily covered with water as 
result of heavy rains.—Solomon vy. 
Davis Bus Line, 1 So.2d 816. 

La.App. In action for injuries re- 
sulting from intersectional automobile 
collision, evidence showed that automo- 
bile in which plaintiff was riding had 
stopped on right-hand side of road at 
intersection and that truck driven at 
45 to 50 miles an hour crashed into 
automobile without attempt of driver 
to check its speed, notwithstanding tes- 
timony that he was blinded by lights 
of automobile, so as to render defend- 
ant liable for resulting injuries.—Col- 
He v. United Hlectric Service, 1 So.2d 

La.App. In action by occupant of 
automobile against owners of taxicab 
for injuries sustained by her when 
automobile struck rear of. taxicab 
which had been driven halfway across 
boulevard and was parked on neutral 
ground about 6% feet wide in center of 
boulevard, evidence sustained finding 
that driver of taxicab was negligent 


¥ 


to some extent and that such n 
gence contributed to the acciden 
pe v. National Casualty Co., 2 


fim 
iS 


La.App. In action for injuries to 
motorcyclist, colliding with defendant 
city’s bus at street intersection while 


driver thereof was attempting to make 


left turn, started before motorcyclist 


emerged from behind approaching au- 
tomobile, which made right turn, evi- 
dence held to show that bus driver 
kept proper lookout and used every 
possible precaution for safety of his 
passengers and others using street in 
attempting to turn.—Murphy v. City of 
Alexandria, 2 So.2d 103. 

La.App. Hyidence established that 
truck driver was negligent in parking 
truck without leaving a clearance of 15 
feet on paved portion of highway as re- 
quired by law, and in failing to set out 
lighted flares as required by law, so as 
to authorize occupant of overtaking 
automobile to recover for injuries sus- 
tained in collision with parked truck. 
Act No. 286 of 1938, § 3, rule 15(a).— 
Millet v. Rizzo, 2 So.@d 244. 

La.App. In action for damages 
growing out of the necessity of killing 
a horse which collided with automobile, 
evidence supported district judge’s con- 
clusion that defendant motorist was not 
at fault for injury to horse but that she 
was traveling very slowly on a narrow 
dirt road, that she sounded automobile 
horn when she saw horse, and that 
horse suddenly swirled around and 
struck its right rear leg against auto- 
mobile bumper.—Fontenot v. La Fleur, 
2 So.2d 479. 

La.App. Evidence was sufficient to 
show that collision between plaintiff's 
automobile and truck at intersection of 
paved highway and less important 
graveled cross road was caused by neg- 
ligence of truck driver, and that plain- 
tiff was not contributorily negligent, 
on ground that plaintiff’s speed of 40 
to 50 miles per hour at 9:30 A. M. on 
paved highway was not excessive in 
view of fact that paved highway was 
the favored highway and that plaintiff, 
as the motorist approaching from truck 
driver’s right, had right of way, and 
that truck driver heedlessly and reck- 
lessly without any concern about right 
of way of traffic on paved highway, 
drove into intersection without slowing 
down and ran into automobile after 
automobile was well beyond center of 


intersection. Act No. 286 of 1938, § 
3, rule 11(c).—Olano vy. Leathers, 2 So. 
2d 486. 

La.App. In action for property dam- 


age and injuries sustained when plain- 
tiffs’ automobile attempting to cross 
right-of-way street was struck by de- 
fendant’s automobile traveling upon 
right-of-way street, evidence supported 
finding that defendant was not negli- 
gent and that accident was due to neg- 
ligence of driver of plaintiffs’ automo- 
bile.—Arline v. Alexander, 2 So.2d 710. 

La.App. Evidence was insuflicient to 
permit motorist to recover from own- 
ers of taxicab for damages sustained in 
collision at intersection of streets of 
equal dignity, on ground that driver of 
taxicab approached intersection from 
motorist’s right and therefore had 
right of way, and that motorist reached 
intersection at about the same time as 
taxicab, and that taxicab approached 
slowly and cautiously and that motor- 
ist’s speed was too fast.—Terrebonne v. 


Toye Bros. Yellow Cab Co., 8 So.2d 
224, 
La.App. In action for damages to 


automobile from collision with ap- 
proaching automobile, evidence that 
driver of approaching automobile 
sought to pass to the lett of a trolley 
bus that was headed in the same direc- 
tion,. and then suddenly turned left 
across path of plaintiff’s automobile 
in the mistaken belief that there was 
not room to pass between bus and 
plaintiff's automobile, coupled with evi- 
dence that plaintiff sought to avoid ac- 
cident by applying his brakes and 
turning to the right sustained recoy- 
ery.—Brown v. Dickson, 3 So.2d 562. 
La.App. In pedestrian’s action for 
injuries sustained when she was struck 
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by motorist while crossing principal 
street in small incorporated town, evi- 
dence warranted finding that motorist 
was “negligent” in driving at excessive 
rate of speed of from 45 to 50 miles 
per hour at a place where speed limit 
was 25 miles per hour, and in not 
keeping a_ proper lookout,—Law vy. 
Osterland, 3 So.2d 674, affirmed 3 So. 
2d 680, 198 La. 421. 


Me. Evidence that defendant, who 
had been cleaning automobile in yard 
near apartment, knew that small chil- 
dren were playing in yard, and that 
defendant, while backing automobile 
preparatory to parking it near street 
eurb, ran over the leg of four year old 
child who was on the ground in rear 
of automobile, warranted an award of 
damages to child and its father for ex- 
penses incurred as result of injuries, 
notwithstanding defendant’s claim that 
there was imputable negligence on part 
of child’s parent for leaving child in 
place of danger—Wood vy, Balzano, 15 
A.2d 188. 


Me. A violation of the statute re- 
lating to right of way at highway in- 
tersections is ‘prima facie evidence” 
of negligence. Rev.St.1930, ec. 29, § 
7._Gold v. Portland Lumber Corpora- 
tion, 16 A.2d 111. 


Me. The speed of defendant’s truck 
which approached obstructed highway 
intersection in excess of 15 miles per 
hour was “prima facie evidence” that it 
was neither reasonable nor proper. 
Rey.St.1930, c. 29, §§ 7, 69(b)2; Pub. 
Laws 1939, c. 213, § 4.—Gold v. Port- 
land Lumber Corporation, 16 A.2d 111. 

Md. In action for injuries sustained 
by child when struck by truck, evidence 
that truck was about 20 feet away 
when seen by child, who ran_ back 
about 7 or 8 feet by time of collision, 
that truck was stopped within a few 
feet, that truck skidded 2 or 3. feet, 
-and that truck moving 5 or 10 miles 
an hour, as claimed by defendants, 
would not skid, would not support an 
inference that truck was driven at an 
excessive speed.—Stafford v. Zake, 20 
A.2d 144. 


Md. Evidence that child, walking in 
an alley, within 5 feet from gate by 
which child entered alley, collided with 
a truck being driven in the same di- 
rection child was going and that truck 
was stopped within distance of its 
own length from such gate, was not in- 
eonsistent with theory that child ran 
into the truck without any fault of the 
driver and was legally insufficient to 
establish negligence on the part of the 
truck driver.—Maas v. Sevick, 20 A.2d 
159. 

Md. In action for injuries sustained 
when a child, walking in an alley, was 
struck by a truck, no inference as to 
speed of the truck in the alley could 
be drawn from evidence that truck was 
being driven rapidly on the street be- 
fore turning into the alley.—Maas v. 
Sevick, 20 A.2d 159. - 


Mass. The violation of a penal stat- 
ute, such as statute requiring a red 
light to be displayed upon rear of truck 
parked on highway, is evidence of neg- 
ligence as to all consequences that the 
statute was intended to prevent, with- 
out condition. G.L.,Ter.Kd., c. 90, § 
7—Cutler v. Johansson, 28 N.E.2d 529. 

In collision case, the fact that de- 
fendant’s employee left truck partially 
on highway with no rear red light dis- 
played in violation of penal statute was 
evidence of negligence of defendant’s 
employee which could have been found 
to be a proximate cause of the colli- 
sion. G.L.,Ter.Ed., c. 90, § 7.—Cutler 
y. Johansson, 28 N.H.2d 529, 


Mass. In action for injuries sus- 
tained when defendant’s automobile 
collided with automobile in which 
plaintiff was riding while third party, 
who was driving such automobile for 
its owner, was attempting to return 
to right side of street after having 
avoided another automobile, evidence 
warranted finding that there was ample 
room and time for defendant to have 
passed to left of plaintiff’s automobile, 


and that negligence of defendant, as~ 


well as negligence of third party, con- 
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tributed to cause plaintiff’s injuries.— 
Nash v. Heald, 29 N.H.2d 7. 

Mass. The statute making registered 
owner of automobile prima facie legally 
responsible for driver’s conduct is pro- 
cedural in nature and relates to evi- 
dence only and not to substantive 
rights, and gives to the fact that an 
automobile involved in an accident was 
at the time registered in name of de- 
fendant as owner the prima facie evi- 
dential effect that automobile was then 
being operated by and under control 
of a person for whose conduct defend- 
ant is legally responsible. G.L., Ter. 
Ed., c. 231, § 85A.—Dineasoff v. Casey, 
29) N.Bi2d25. 

Mass, Evidence that automobile was 
being driven at a speed of 30 to 85 
miles an hour on dark, rainy afternoon 
on narrow, winding, and slippery road, 
that driver was tired and was seen to 
nod three times but did not want 
anyone else to drive, that driver was 
asked several times to slow down and 
“to stop or give up the wheel’, and 
that automobile skidded over side of 
bridge and dropped into river, did not 
warrant a finding of ‘‘gross negligence” 
necessary to render driver liable to 
guest for injuries sustained._Loughran 
vy. Nolan, 29 N.B.2d 737. 

Mines Feil semige authorized finding 
that plaintiff and driver did not violate 
right of way statute, and that driver 
of defendant’s automobile should have 
seen approach of plaintiff’s automobile 
in time to have averted collision, and 
that accident was caused solely by neg- 
ligence of driver of defendant’s auto- 
mobile. G.L.(Ter.Ed.) -c. 89, § 8; @ 
231, § 85A.—Morton v. Dobson, 30 N. 
H.2d 231. 

Evidence that defendant’s automobile 
ran head-on into rear of plaintiff’s au- 
tomobile at an intersection justified in- 
ference that defendant’s operator did 
not discover presence of plaintiff’s au- 
tomobile until it was too late to avoid 
it, or that, if he did, he made no at- 
tempt to change his course and travel 
in ayailable space in rear of plaintiff’s 
automobile-—Morton vy. Dobson, 30 N. 
H.2d 231. 

Mass. The driving of defendants’ 
automobile into intersection of public 
ways at such speed as to damage 
plaintiff's automobile and to deflect it 
off its course and into a tree 58 feet 
away could be considered by jury in 
determining speed of defendants’ auto- 
mobile and warranted inference that it 
was being driven at an unreasonable 
org en vik ge v. Dobson, 30 N.H.2d 
231. 

Mass. In motorist’s action for inju- 
ries sustained in collision between au- 
tomobile and horse-drawn milk wagon, 
evidence that horse was running in the 
street with a milk wagon attached and 
without a driver was not sufficient to 
sustain a finding of neg:igence.—Karp 
v. Whiting Milk Co., 30 N.H.2d 828, 308 
Mass. 60. 

In motorist’s action for injuries sus- 
tained in collision between automobile 
and horse-drawn milk wagon, evidence 
of driver’s failure to fasten horse and 
wagon, between the series of acts of the 
driver in leaving his wagon and enter- 
ing upon the premises of customer and 
depositing milk there and returning to 
the wagon, was not evidence of negli- 
gence since fastening horse and wagon 
at such times would render horse use- 
less for distributing milk—kKarp_ v. 
Whiting Milk Co., 30 N.H.2d 828, 308 
Mass. 60. 

Mass. Where there was no evidence 
that automobile driver in approaching 
railroad crossing at speed of 35 to 40 
miles per hour at night was deliberate- 
ly inattentive or voluntarily incurred an 
obvious risk and crossing gates were 
up, and driver, when. he discovered 
train on crossing was too near to stop 
automobile before it collided with fifty- 
second and fifty-third cars from front 
of train, evidence did not warrant find- 
ing of “gross negligence’ so as to im- 
pose liability upon the driver for 
guest’s injuries sustained in collision. 
G.L.(Ter.Hd.) ¢c. 90, § 15, as amended 
by St.1933, c. 26, § 1; ¢c. 160, § 232— 
Harvey v..Murphy, 30 N.W.2d 854, 308 
Mass. 16. 
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Mass. In action by taxicab passen- 
ger against driver of truck with which 
cab collided at intersection, evidence 
held to make jury question whether cab 
passed into intersection before truck 
and to authorize recovery on ground of 
truck driver’s negligence. G.L.(Ter. 
Hd.) ec. 89, §§ 8, 9.—Brightman v. Blan- 
chette, 30 N.H.2d 864, 307 Mass. 584. 

Mass. In pedestrian’s action for in- 
juries sustained when struck by auto- 
mobile, evidence warranted finding that 
motorist was negligent in steering her 
automobile across center line of street 
and, running down pedestrian.—Took- 
manian v. Fanning, 31 N.H.2d 536, 308 
Mass, 162. ane 

Mass. In pedestrian’s action for in- 
juries sustained when struck by auto- 
mobile, evidence warranted finding that 
motorist violated statute requiring per- 
son operating motor vehicle to slow 
down upon approaching a _ pedestrian 
and that the violation had a causal 
connection with the pedestrian’s in- 
jury. G.L.(Ler.Ed.) ¢. 90, § 14.— 
Tookmanian y. Fanning, 31 N.E.2d 536. 
808 Mass. 162. 

Mass. In actions involving injuries 
received by guest while riding in auto- 
mobile driven by host, evidence that 
host offered to drive guest to where 
she was employed, that host turned off 
main road and parked automobile, that 
an altercation occurred, that host 
started cursing and said, “I will get 
you home in a hurry” and that auto- 
mobile, being driven about 45 miles 
an hour, skidded on. a curve and 
struck a tree was insufficient to sup- 
port a finding of “gross negligence” 
on part of host.—De Simone vy. Pe- 
donti, 32 N.E.2d 612, 308 Mass. 373. 

Mass. In action for injuries to pe- 
destrian who, because sidewalk was 
blocked by truck, walked in front of it 
and, when truck rolled down toward 
street, pedestrian swung around trying 
to escape and caught his thumb on 
passing automobile and was thrown 
against the truck, evidence sustained 
finding that truck driver was negligent 
and that pedestrian was not contribu- 
torily negligent.—Tagerman v. Railway 
Express Agency, 33 N.H.2d 569, 308 
Mass. 517. 

Mich. Evidence warranted pedestri- 
an’s recovery for injuries sustained 
when struck by motorist while cross- 
ing street, on ground that motorist was 
guilty of negligence which was proxi- 
mate cause of accident, and that pedes- 
trian was not guilty of contributory 
negligence.—Hagan v. Edwards, 293 N. 
W. 641, 294 Mich. 260. 

Mich. In action for death of deaf 
and dumb pedestrian when struck by 
automobile while crossing street at 
crosswalk, evidence, including testi- 
mony indicating that motorist had been 
drinking shortly before the accident, 
and that he was driving automobile at 
rate of 50 to 60 miles an hour in a 
district in which speed limit was 15 
miles an hour at time of accident, au- 
thorized finding of motorist’s negli- 
gence.—Covert v. Randall, 298 N.W. 
396, 298 Mich. 38. 


Mich. In action for injuries sustain- 
ed by guest in automobile driven by 
owner’s son with the owner’s consent, 
where driver had fallen asleep but he 
had had no premonitory symptoms or 
warning of sleepiness and it did not ap- 
pear that two bottles of beer which he 
had drunk had had any effect on his 
condition, evidence did not establish as 
basis of recovery that driver was guilty 
of gross negligence or wilful and wan- 
ton misconduct.—Nasser v. Kalush, 298 
N.W. 480, 298 Mich. 133. 


Mich. In action against owner and 
operator of automobile by motorcyclist 
for personal injuries sustained in col- 
lision when operator of automobile 
made a “U turn” in middle of city 
block, evidence supported trial court’s 
conclusion that operator of automobile 
was guilty of negligence. Comp.Laws 
1929, § 4711(a).—Suarez v. Katon, 299 
N.W. 798, 299 Mich. 38. 

Minn. In actions for injuries sus- 
tained in head-on automobile collision 
on curve, evidence justified jury’s con- 
clusion that automobile which defend- 
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ant was driving was on the wrong side 
of the highway at time of collision— 
Leifson v. Henning, 298 N.W. 41. 
Minn. In actions against motorist to 
recover for deaths of guests when auto- 
mobile traveling about 80 miles an 
hour left highway in South Dakota, 
evidence sustained finding that motorist 
was guilty of “wilful and wanton mis- 
conduct” within meaning of South 
Dakota automobile guest statute, proxi- 
mately causing the deaths of the 
guests, where highway ran over rolling 
country and had sharp dips. SDC 
Soe csemeyer v. Jones, 298 N.W. 
709. 
Minn. In action for wrongful death 
of decedent who, while standing in 
front of service truck which had been 
ealled to assistance of a disabled truck, 
was killed in collision between service 
truck and another automobile after 
decedent had come to assistance of 
truck drivers, where accident happened 
after dark and trucks were blocking 
one lane of a trunk highway, evidence 
that driver of service truck failed to 
set out available flares, the use of 
which under such circumstances was 
required by statute, was sufficient to 
establish negligence and its agency of 
roximate causation. Mason’s Minn.St. 
upp.1940, § 2720-264.—Duff v. Bemidji 
Motor Service Co., 299 N.W. 196. 
Mo.App. Evidence held to author- 


ize recovery from truck owner for in- 


juries suffered in collision with auto- 

mobile in which plaintiff was riding, 
on issue of negligence.—Brooks vy. Mc- 
Cray, 145 S.W.2d 985. 

Mo.App. Evidence was _ insufficient 
for jury to find that driver of demon- 
strator automobile which collided with 
rear of wagon on which plaintiff was 
riding was not sufficiently experienced 
to drive automobile, that automobile 
dealer knew or should have known of 
his lack of qualification in that respect, 
and that his inexperience contributed 
‘to collision as a proximate cause, and 
that dealer was therefore liable to 
plaintiff for injuries and property dam- 
ages sustained.—Saunders vy. Prue, 151 
~§$.W.2d 478. i 
Mo.App. Evidence was_ insufficient 
for jury to find that driver of automo- 
bile, which collided with rear of wagon 
on which plaintiff was riding, instead 
of putting his foot on the brake pedal 
actually put it on the accelerator.— 
Clark v. Prue, 151 S.W.2d 487. 

Mo.App. In action for injuries sus- 
tained when truck collided with rear of 
pene s automobile upon _ plaintiff’s 


section, evidence that truck driver ob- 
served plaintiff's automobile a _ half 
block in front of him, that truek driv- 
er saw plaintiff stop when he was 25 
or 30 feet from plaintiff and _ travel- 
ing 5 to 10 miles per hour, that truck 
driver could have stopped in two feet, 
and that there was nothing preventing 
him from swerving his truck either to 
right or left, authorized jury in finding 
that truck driver was guilty of neg- 
ligence either in failing to stop truck 
or in failing to swerve his truck so as 
to avoid collision—Hanser v. Lerner, 
153 S.W.2d 806. 


Neb. In action against automobile 
host by guest for injuries sustained 
when automobile left highway and 
turned over, guest’s evidence that host 
was driving 70 to 75 miles an hour 
around slight curve, and suddenly ap- 
plied brakes, causing automobile to 
leave highway, was not sufficient to 
show “gross negligence’ on part of 
host within meaning of automobile 
guest statute. Comp.St.Supp.1931, 39- 
1129.—_Gummere v. Mudd, 297 N.W. 
622. 

Neb. In action for injuries sustained 
by motorist when automobile collided 
head on with truck, wherein motorist 
and truck driver each contended that 
the other was on the wrong side of the 
highway, evidence was suflicient to au- 
thorize jury to find that collision oc- 
eurred at point on highway fixed by 


motorist.—Moore v. Krejci, 297 N.W. 
913. 
Neb. In action for death of boy rid- 


ing bicycle, struck in rear by automo- 


ringing automobile to stop at inter-. 


‘. 


i i 5 


vv? i, ee ae 
MOTOR VEHICLES — 
bile driven by defendant, burden was 
on plaintiff to prove by preponderance 
of evidence that defendant was guilty 
of actionable negligence proximately 
causing injuries received by deceased.— 
Bixby v. Ayers, 298 N.W. 533. © 
Neb. Evidence that motorist before 
accident drank ten bottles of beer and 
a bottle of coca-cola “spiked” with 
whisky, that he stated that he was 
going to disconnect speedometer so that 
girls in automobile could not tell at 
what speed he was driving, that he 
drove on rough graveled road at speeds 
variously estimated at from 55 to 70 
miles an hour, that his driving was 
complained of on more than one oc- 
casion by guest without effect, that 
motorist drove down the middle of the 
highway, and that he collided with an- 
other automobile on its right side of 
the road, was sufficient on which to 
base a finding that motorist was guilty 
of “gross and wanton negligence” with- 
in meaning of the Kansas automobile 
guest statute. Gen.St.Kan.1935, 8-122b. 
—McCown v. Schram, 298 N.W. 681. 
Nev. In automobile guest’s action 
for personal injuries sustained in acci- 
dent, substantial evidence’ supported 
finding that guest was injured while 
riding in defendant’s automobile upon 
highway in state of California as a 
guest accepting a ride in the auto- 
mobile without giving compensation for 
the ride. Vehicle Code Cal. § 403, St. 
1935, p. 154.——Mitrovich vy. Pavlovich, 
114 P.2d 1084. 


In automobile guest’s action for in- 
juries sustained in automobile acci- 
dent on highway of California, evidence 
sustained finding that defendant knew 
that there was risk in driving the auto- 
mobile with his lack of experience, and 
that it was dangerous for him to do so, 
but that he did not do so with ap- 
preciation of the fact that injury to 
his guest would be probable result 
thereof, and that he did not drive the 
automobile with a wanton and reckless 
disregard of its probable result or with 
a positive, active and absolute disre- 
gard of the possible consequences. 
Vehicle Code Cal. § 408, St.1935, p. 154. 
—Mitrovich v. Pavlovich, 114 P.2d 1084. 

N.H. From evidence of excessive 
speed immediately after a collision be- 
tween automobiles, excessive speed im- 
mediately before collision can be in- 
Tented crieaeenee v. Hadaway, 18 A. 


N.H. In action for injuries and death 
resulting from collision between au- 
tomobile and truck, where it was shown 
that eight persons were crowded into 
small automobile and some were sitting 
on knees of others, and view was neces- 
sarily limited, and some if not all were 
listening intently to a broadcaster’s de- 
scription of a prize fight, testimony that 
lights of truck were not seen until a 
moment before collision was insufficient 
to prove that they were unlighted as 
truck approached.—Layvigne y. Nelson, 
18 A.2d 882. 


N.H. Where the issue involved was 
whether motorist in the exercise of 
care should have anticipated that speed 
of 30 to 35 miles an hour on a high- 
way made slippery by soft wet snow 
was unreasonably dangerous, jury were 
competent to decide the issue without 
the aid of technical information.—Wig- 
gin v. Kingston, 20 A.2d 625. 

N.M. Evidence that defendant mo- 
torist was traveling approximately 30 
miles per hour when shackle bolt broke 
causing defendant to lose control of au- 
tomobile, that defect in bolt was latent 
and could not have been discovered by 
ordinary inspection and wag unknown 
to defendant, and that distance traveled 
by defendant after bolt broke was com- 
passed in less than two seconds before 
defendant collided with plaintiffs’ au- 
tomobile, and that defendant was ap- 
plying foot brake, justified judgment 
for defendant in action for injuries on 
ground that “‘sudden emergency” doc- 
trine was applicable.—Seele v. Purcell, 
118 P.2d 320, 45 N.M. 176. 

N.Y. In passenger’s action against 
taxicab driver and owner and driver 
and owner of a second cab for injuries 
sustained when cabs collided at inter- 
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N.Y. In passenger’s action against 
taxicab driver and owner and driver 
and owner of a second cab for injur- 
ies,, sustained when cabs collided at 
intersection, evidence authorized find- 
ing that testimony of driver of second 
cab was unreliable as to speed at 
which second cab was being operated 
at time of collision.—Shea v. Judson, 
28 N.H.2d 885, 283’ N.Y. 393, reversing 
17 N.Y.S.2d 487, 258 App.Div. 999. 

N.Y.App.Div. In action for damage 
to truck trailer, parked on wrong side 
of highway, when struck by_ defend- 
ant’s truck sliding backwards down 
hill, defendant’s negligence and plain- 
tiff’s contributory negligence held fact 
questions for jury, which properly 
found verdict of no cause of action un- 
der evidence.—Bonded Freightways v. 
Codington, 22 N.Y.S.2d 365, 260 App. 
Div. 832. 

N.Y.App.Div. In consolidated actions 
for injuries received by automobile 
guests and for death of one of guests as 
result of automobile collision, against 
driver of automobile in which guests 
were riding and owner of truck with 
which automobile collided, evidence 
supported judgments in favor of truck 
owner as to all plaintiffs, and judg- 
ments in favor of all but one of guests 
against driver of automobile in which 
they were riding.—Agnello vy. Weiss- 
glass Gold Seal Dairies Corporation, 23 
N.Y.S.2d 122. 

N.Y.App.Div. In consolidated actions 
for injuries received by automobile 
guests and for death of one of guests 


as result of automobile collision, against - 
driver of automobile in which guests — 


were riding and against owner and 
driver of truck with which automobile 
collided, wherein driver of automobile 
filed a cross-complaint against owner 
and driver of truck, evidence supported 
judgments in favor of owner and driver 
of truck as to all plaintiffs, and as to 
cross-complaint of driver of automobile, 
and judgments in favor of all but one 
of guests against driver of automobile 
in which they were riding.—Agnello vy. 
Weissglass Gold Seal Dairies Corp., 23 
N.Y.S.2d 122, 260 App.Div.. 925, 1039. 
N.¥.App.Div. Where evidence given 
by respective parties to actions for 
damages caused by collision between 
their automobiles at highway intersee- 
tion was irreconcilable, no cause yer- 
dicts of jury were proper.—Jensen y. 
Livernois, 23 N.Y.S.2d 322. 


N.Y.App.Div. Where evidence in ac- 
tion for death of an 11-year-old boy 
indicated that deceased while a pedes- 
trian had been struck at night with 
great force by a taxicab without the 
driver’s knowledge and there was evi- 
dence as to the height and weight of 
deceased, the jury would be justified in 
inferring that the collision was the re- 
sult of cab driver’s negligence in trav- 
eling at a high rate of speed and fail- 
ing to exercise due care—aAllen vy. 
Crone 23 N.Y.S.2d 448, 260 App.Div. 


N.Y.App.Div. In action against mo- 
torist for death of pedestrian, evidence 
held to show that motorist’s automo- 
bile was improperly lighted in viola- 
tion of statute. Vehicle and Traffic Law, 
§ 15.—Nilson v. Oppenheimer, 23 N.Y. 
8$.2d 621, 260 App.Div. 670. 

N.Y.App.Div. Evidence held not to 
authorize recovery from truck owner 
for death of small boy who was run 
over by truck while truck was backing 
up on private property, on issue of 
whether boy was a trespasser upon the 
property.—_Jones v. Good Roads En- 
gineering & Construction Co., 24 N.Y.S. 
2d 368, 260 App.Div. 1044. 

N.Y.App.Div. Where there was di- 
rect testimony from disinterested wit- 
nesses that collision occurred after au- 
tomobile in which plaintiff was riding 
had passed over the center line of in- 
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tersecting street, and the evidence as 
to speed was conflicting, evidence au- 
thorized recovery for injuries sustained 
by plaintiff as a passenger in hus- 
band’s automobile with which defend- 
ant’s automobile collided at intersec- 
tion.—EHaton y. Paige, 24 N.Y.S.2d 522. 
261 App.Div. 850. 

N.Y.App.Div. Evidence warranted 
recovery for injuries suffered by de- 
ceased while riding in automobile, 
on ground that driver did not use due 
care in operating automobile at speed 
of 25 miles per hour and in skidding 
on a curve.—Hawley vy. Corroon, 25 N. 
Y.S.2d 175, 261 App.Div. 904. 

N.Y.App.Div. In action for injuries 
sustained when defendant’s private au- 
tomobile in which plaintiff was a pas- 
senger collided with a taxicab owned 
by codefendant and operated by an- 
other codefendant, evidence warranted 
jury in returning a verdict against co- 
defendants and in favor of defendant 
for no cause of action.—Burke_ y. 
Speziale, 25 N.Y.S.2d 299, 261 App.Div. 
912. 

N.Y.App.Div. Evidence authorized 
father’s recovery for loss of services 
and medical expenses, and infant’s re- 
covery for injuries allegedly caused 
by the negligence of defendants in op- 
erating respectively a truck and an au- 
tomobile in opposite directions on a 
public highway.—Englberger y. Hulse, 
25 N.Y.S.2d 510, 261 App.Div. 921. 

N.Y.Sup. In action by motorist who, 
as he was turning left at intersection 
became involved in collision with ap- 
proaching police car, verdict in favor 
of motorist based on finding from con- 
flicting testimony regarding position 
of automobiles after the collision was 
not against weight of the evidence.— 
Guthrie v. Thomas, 24 N.Y.S.2d 934, 
affirmed 24 N.Y.S.2d 936. : 

N.C. Evidence was insufficient to 
establish that motorist was guilty of 
“gross negligence’ within meaning of 
Virginia automobile guest statute, so 
as to render motorist liable for in- 
juries sustained by guest when auto- 
mobile ran off road and down a fill 
while driving in Virginia, but at most 
showed only want of ordinary care on 
part of motorist. Code Supp.Va.1938, 
§ 2154(232).—Hale v. Hale, 13 S.H.2d 
Pew eot IN. Cal 01, 

N.C. Judgment for plaintiff was 
proper under evidence of unlawful 
speeding and failure to keep a proper 
lookout on the part of the defendant 
corporation’s employee who was driv- 
ing defendant’s automobile when it 
eollided with plaintiff’s automobile.— 
Luther v. Mountain Transp. Co., 13 S. 
H.2d 416. i 

Ohio App. In action for death of 
motorist ib sustained fatal injuries 
in collision between defendant’s ap- 
proaching truck and motorist’s automo- 
bile which had stopped on highway 
opposite driveway to motorist’s resi- 
dence, evidence supported verdict for 
defendant.—Kessler v. Brown, 32 N.H. 
2d 68. i 

Ohio App. In action brought in Ohio 
for personal injuries received while 
riding as a guest in an automobile in 
Michigan, evidence showing only a 
series of negligent acts, each of which 
was no more than a failure to exer- 
cise ordinary care, was insufficient to 
establish “gross negligence” or “willful 
and wanton misconduct’, within mean- 
ing of Michigan automobile guest stat- 
ute, and was insufficient to authorize 


guest to recover for injuries. Comp. 
Laws Mich.1929, § 4648—Witdock vy. 
Gyselbracht, 36 N.E.2d 40, 67 Ohio 
App. 120. 


Okl. In action by occupant of truck 
against owner of automobile and ad- 
ministrator of deceased driver of auto- 
mobile for personal injuries sustained 
by occupant of truck as result of col- 
lision on highway on which truck and 
automobile were traveling in opposite 
directions, when automobile allegedly 
came across center line of highway, evi- 
dence sustained jury’s verdict for de- 


fendants.—Walker v. Oklahoma Natural. 


Gas Co., 107 P.2d 997. ; 
Okl. In action for death of motorist 
fatally injured in collision with truck 
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on a bridge, evidence that automobile 
was almost across bridge when colli- 
sion occurred and of marks on bridge 
and highway which tended to prove 
that truck had skidded for some dis- 
tance with locked wheels and that the 
automobile had been dragged or forced 
back some six or eight feet was suffi- 
cient for jury and sustained finding 
that truck driver was negligent, not- 
withstanding it was circumstantial and 
in conflict with defendants’ positive evi- 
dence.—Wray v. Garrett, 113 P.2d 367. 

Or. In action for injuries sustained 
by plaintiff when motorist struck him 
and truck trailer which had been 
parked partially on highway while a 
tire was being changed, jury was au- 
thorized under the evidence to draw the 
inference that motorist in the exercise 
of reasonable care could have avoided 
the accident.—Hllenberger vy. Fremont 
Land Co., 107 P.2d 837. 

Or. Where automobile containing 
five or six persons was stopped in 
about its length and pedestrian’s testi- 
mony was that he bounced back a 
few feet on colliding with automobile, 
inference that automobile was driven 
at an unreasonable rate of speed could 
not be based on nature of injuries sus- 
tained by pedestrian, consisting of 
fractured leg and bruises about the 
hip; the evidence not showing wheth- 
er bruises resulted from collision with 
automobile or from fall to the pave- 
ment.—Hamilton v. Finch, 109 P.2d 
852, rehearing denied 111 P.2d 81. 

In action by pedestrian for damages 
resulting from collision with automo- 
bile, where evidence was undisputed 
that automobile was brought to a stop 
immediately after the impact and that 
it was then driven about 150 feet dis- 
tant and parked, no inference of exces- 
sive speed could be drawn.—Hamilton 
v. Finch, 109 P.2d 852, rehearing de- 
nied 111 P.2d 81. 


Where automobile with which pedes- 
trian collided could have arrived at 
point of collision after pedestrian 
started across street and during min- 
ute or two pedestrian waited at center 
of street, no inference of excessive 
speed could be drawn from pedestrian’s 
testimony that he saw no approaching 
automobile when he started to cross 
the street.—Hamilton v. Finch, 109 P. 
2d 852, rehearing denied 111 P.2d 81. 

Pa. WPvidence that pedestrian, a men- 
tal case, was struck by right front 
headlight, right front fender, hood and 
cowl of automobile operated by a mi- 
nor at a location where the road ran 
through a cut and that driver saw pe- 
destrian who suddenly appeared in 
front of him immediately before or at 
the instant of impact, in absence of evi- 
dence showing where pedestrian was 
prior to collision was not sufficient to 
exclude all possibilities other than that 
pedestrian was struck as result of 
driver’s negligence, so as to authorize 
recovery from minor and parent for pe- 
destrian’s death.—Skrutski v. Cochran, 
19 A.2d 106. 

While it is not required that manner 
in which pedestrian met death be es- 
tablished by eyewitnesses, circumstan- 
tial evidence that pedestrian was struck 
by automobile through negligence of 
the driver must be so strong as to pre- 
clude the possibility of injury in any 
other way and provide as the only rea- 
sonable inference the conclusion that 
the driver was negligent.—Skrutski y. 
Cochran, 19 A.2d 106. 


Pa. In action against administrator 
of muotorist’s estate for injuries sus- 
tained by guest in automobile which 
collided with telegraph pole, evidence 
that the automobile was driven off the 
highway in broad daylight without 
apparent necessity sustained recovery, 
in absence of explanation, notwith- 
standing evidence of guest’s statement 
that she had seen another automobile 
approaching and had covered her eyes, 
and statement that she did not blame 
motorist.—Brewer y. Brodhead, 19 A. 
Zaye 7; 

Pa. Evidence authorized guest’s re- 
covery for injuries sustained in inter- 
sectional collision against colliding mo- 
torist on ground that such motorist 
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was travelling at excessive speed.— 
Nathan v. McGinley, 19 A.2d 917, 342 
Pa. 12 

Pa.Super. In deaf pedestrian’s action 
for injuries received when struck by 
defendant’s truck while pedestrian was 
crossing street near a “Y” intersection, 
evidence warranted verdict for pedes- 
trian.—Adams vy. Armour & Co., 16 A. 
2d 142, 142 Pa.Super. 280. 

Pa.Super. In action for injuries sus- 
tained in collision between plaintiff’s 
automobile and defendant’s automobile, 
backing into street on which plaintiff 
was traveling from intersecting street, 
evidence held _ sufficient to support 
jury’s finding that defendant was guil- 
ty. of negligence proximately causing: 
bales Geez v. Melella, 18 A.2d 


Pa.Super. In action for damage to 
automobile which collided with truck 
driven from private lane across state 
highway on which automobile was 
traveling to a meadow, evidence justi- 
fied finding that truck owner did not 
look to his right before entering high- 
way and that truck owner alone was 
negligent and responsible for the colli- 
sion. 75 P.S. § 573(a).—Carroll v. 
Kirk, 19 A.2d 584, 144 Pa.Super. 211. 

Pa.Super. In action arising out of 
automobile collision, evidence author- 
ized finding that skidding of defend- 
ant’s automobile resulted from her own 
negligence in descending hill at exces- 
sive speed so as to lose contro] of au- 
tomobile on icy pavement.—Knoble vy, 
Ritter, 20 A.2d 848, 145 Pa.Super. 149. 

Pa.Com.Pl. Plaintiff’s daughter drove 
a pony and cart from a private drive- 
way into a public road, where they 
were struck by defendant’s automobile 
and the daughter killed. The only wit- 
ness to the accident was the defendant 
who was called under cross-examina- 
tion by the plaintiff. He testified that, 
he did not see the pony and cart until 
it dashed out of the lane and the: ac- 
cident all happened at once. The plain- 
tiff testified that defendant stated to 
him soon after the accident that he 
never saw the child or the pony until 
she came up over the hood and hit the 
windshield. The jury rendered a ver- 
dict in favor of the defendant. Held, 
that the sufficiency of the evidence to 
warrant submission of the case to the 
jury was doubtful, and that a verdict 
for the defendant should be sustained. 
—Meagher y. Nolte, 29 Del. 497. 

R.I. Evidence sustained verdict for 
injuries sustained by workman when 
struck by defendant’s automobile while 
workman was working in a stooping 
position at edge of street.—Segee vy. 
Cowan, 20 A.2d 270. 

R.I. In actions of trespass on the 
case to recover damages resulting from 
head-on automobile collision when de- 
fendant driver attempted .to make a 
left turn, evidence sustained trial jus- 
tice’s decision imposing liability on de- 
fendants.—Haasgs v. Simeone, 21 A.2d 13. 

R.I. In consolidated actions by bus 
passenger for injuries sustained in col- 
lision at intersection between bus on 
which he was riding and an automobile 
making a left turn into street on which 
bus was traveling, against bus com- 
pany and owner of automobile, evi- 
dence authorized finding that both bus 
operator and motorist were more con- 
cerned with trying to “steal” traffic 
light for their individual advantage 
than with changing course of traftic 
reasonably to be expected at such time 
and place, so that both were guilty of 
negligence contributing to collision.— 
Dietz v. United Electric Rys. Co., 21 
A.2d 277. 


Tenn. Evidence established that de- 
fendant truck driver was not guilty 
of any negligence, so as to render ei- 
ther himself or owner of truck, who 
was his employer, liable for injuries 
sustained by plaintiff when she drove 
her automobile into rear end of truck, 
and that plaintiff was guilty of con- 
tributory negligence in not having her 
automobile under control, where it ap- 
peared that collision resulted when en- 
tire line of traffic was stopped sud- 
denly when a taxicab stopped to dis- 
charge a passenger, and defendant 
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driver managed to stop without hitting 
automobile in front of him, but that 
plaintiff ran her automobile into rear 
of truck.—Russell v. Furniture Renew- 
al, 151 S.W.2d 1066, 177 Tenn. 525. 

‘Tenn.App. In action against motorist 
for death of colt which broke away 
from trainer and ran into street in 
front of motorist, evidence was insuffi- 
cient to show that motorist was neg- 
ligent in failing to see colt in time to 
prevent accident.—Harris v. Miller, 144 
S.W.2d 7. 

Tenn.App. In actions for damages 
growing out of collision between auto- 
mobile and truck when truck was 
backed out into street from parking 
place at curb and the tail gate of the 
truck came in contact with the auto- 
mobile, evidence established that driver 
of automobile was not guilty of negli- 
gence proximately contributing to the 
collision and that the driver of the 
truck was negligent.—Price-Bass Co. v. 

Owen, 146 S.W.2d 149. 

-Tenn.App. Where it appeared that 
motorist driving one automobile and 
towing a second automobile was fol- 
 jJowing a truck, that truck driver ex- 
tended arm out left window, that truck 
moved over on left of highway as 
though to enter service station, that 
when truck had cleared sufficient of 
- right-hand side of highway, motorist 
proceeded to pass on right-hand side, 
that truck driver suddenly turned truck 
to right striking rear fender of front 
automobile oan motorist to lose 
ee rot of automobile which ran into 
stone post, evidence sustained verdict 
for automobile owner. Code 1932, § 
2695, subd. B(a) 3, as added by Pub, 
Acts 1937, c. 245, § 5; Code 1932, § 
ne (2672; Pub.Acts 1937, ¢. 245, 1— 
Chattanooga Ice Delivery Co. v. George 
 ¥. Burnett Co., 147 S.W.2d T5003 
-, Tex.Civ.App. Evidence that collision 
between automobiles of plaintiff and 
defendant occurred opposite tront end 
of a third party’s automobile and that 
when defendant pulled out from behind 
third party’s automobile, and came even 
with it in passing, defendant first saw 
- plaintiff’s automobile, which Was ap- 
_ proaching from opposite direction, only 
about 15 or 20 feet away, held to show 
a violation by defendant of_ statute 
- goncerning law of the road. Pen.Code 
1925, art. 801.—Rhone v.. Fox, 142 8. 
—-s- W.2d 542, error dismissed. 
A In action for injuries received in au- 
-_ tomobile collision resulting when de- 
__ fendant attempted to pass a third par- 
-—-ty’s automobile from its rear at a time 
when third party’s automobile and 
_ plaintiff’s automobile were passing in 
opposite directions, evidence sustained 
finding that defendant was negligent 
and findings adverse to defendant on 
ee plea of contributory negligence in that 
plaintifé did not have headlights burn- 
Pen.Code 1925, 


ike 


+3 
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ing on his automobile. 


art.) 801.—Rhone v. Fox, 142 S.W.2d 
_-642, error dismissed. 
; Tex.Civ.App. Evidence warranted 


‘finding in response to submitted issues 
uns that Frack driver’s negligence proxi- 
mately caused collision at night with 
oncoming automobile on ground that 
truck driver was driving in excess of 
ie 25 miles per hour, failed to keep truck 

on his right hand side of highway, 
failed to give oncoming motorist one- 
half of road, failed to keep proper look- 
out, and failed to drive truck to the 
right immediately prior to time of col- 
lision.—Newlin vy. Smith, 142 S.W.2d 


610, error granted. 
i Tex.Civ.App. Evidence, that driver 
of defendant’s automobile drove it 


over a wet pavement, speedily, in front 
# of plaintiff's automobile, that driver 
immediately applied brakes causing au- 
tomobile to skid in such manner as to 
obstruct highway in front of plain- 
tiff’s automobile thereby forcing plain- 
tiff to apply his brakes to avoid strik- 
ing defendant’s automobile and result- 
ing in plaintiff's automobile being 
overturned, sustained finding that de- 
fendant was negligent and that each 


of the acts of negligence constituted 
a “proximate cause” of injury to 
plaintiff's wife, who was riding in 


plaintiff’s automobile, as against claim 
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that injury was result of an unavoid- 
able accident.—Texas Steel Co. v. 
Rockholt, 142 S.W.2d 842, error re- 
fused. 

Tex.Civ.App. Evidence authorized re- 
covery for damage to automobile and in- 
juries to motorist resulting when de- 
fendant in attempting to pass another 
automobile collided head-on with motor- 
ist’s automobile causing it to be thrown 
into the path of automobile which de- 
feudant was attempting to pass.— 
Chance v. Warlick, 145 S.W.2d 283, er- 
ror dismissed, judgment correct. 

In motorist’s action for injuries re- 
sulting from a collision when on-coming 
motorist attempted to pass another au- 
tomobile and collided with motorist, 
evidence authorized verdict in favor of 
the motorist and automobile insurer 
who paid for damage to automobile 
against on-coming motorist.—Chance v. 
Warlick, 145 S.W.2d 2838, error dis- 
missed, judgment correct. 

Tex.Civ.App. In action for death of 
six-year-old’ boy who ran across street 
and was struck by truck, evidence was 
insufficient to sustain findings that 
truck driver did not fail to keep a prop- 
er lookout and that his failure to sound 
the horn was not negligence.—Short vy. 
Nehi Bottling Co., 145 S.W.2d 684. 

Tex.Civ.App. Conflicting evidence re- 
garding happening of accident when 
pedestrian was struck in the back by 
truck at night on shoulder of road sup- 
ported jury’s verdict and trial court’s 
implied additional findings which were 
in accordance with pedestrian’s theory 
of happening of accident.—Peden Iron 
& Steel Co. v. Claflin, 146 S.W.2d 1062. 
Brror dismissed, judgment correct. 


Tex.Civ.App. In guest’s action 
against motorist for injuries sustained 
when automobile plunged against em- 
bankment, evidence that motorist was 
driving at high rate of speed prior to 
accident was insufficient to show that 
motorist intentionally caused accident 
or that accident was caused by motor- 
ist’s heedlessness or recklessness, So as 
to permit recovery under guest stat- 
ute, where motorist, after discovering 
embankment, did all that he could to 
avoid accident. Vernon’s Ann.Ciy.St. 
art. 6701b.—Mayer v. Johnson, 148 S. 
W.2d 454, error dismissed, judgment 
correct. 


Tex.Civ.App. In action for injuries 
sustained by gratuitous automobile 
guest in collision between automobile 
and bridge, evidence sustained finding 
that driver was operating automobile 
at dangerous speed, that he failed to 
keep reasonable lookout, that he failed 
to keep automobile under proper con- 
trol, that he failed to reduce speed, 
that he failed to stop automobile, and 
that he failed to apply the brakes 
thereof. Vernon’s .Ann.Civ.St. — art. 
6701b, §§ 1, 2.—Kirkpatrick v. Neal, 
153 S.W.2d 519, error refused. 

A motorist who had been warned of 
dangerous bridge and who, had passed 
over the bridge only a short time be- 
fore did not show his freedom from 
heedless and reckless driving as_ to 
ratuitous guest by his testimony that 
e did not see bridge, was not aware 
of its presence, and did not see burning 
lantern by side of bridge, but rather 
convicted himself thereby of failure 
to keep a proper lookout. Vernon’s 
Ann.Civ.St. art. 6701b, §§ 1, 2.—Kirk- 
patrick v. Neal, 153 S.W.2d 519, error 
refused. 

In action for injuries sustained by 
gratuitous automobile guest in eolli- 
sion between automobile and bridge 
evidence sustained findings of jury that 
acts of driver and manner of operating 
automobile just prior to and at time of 
collision were in heedless and reckless 
disregard of guest’s safety. Vernon’s 
Ann.Civ.St. art. 6701b, §§ 1, 2.—Kirk- 
patrick v. Neal, 153 S.W.2d 519, error 
refused. 

Tex.Civ.App. In automobile guest’s 
action for injuries against owner of 
bus which collided with rear of auto- 
mobile after automobile had been 
stopped in back of another to await 
change of traffic light, evidence that 
collision occurred in open daylight on 
a public street, and that force of ecol- 
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lision was sufficient to drive leadin, 
automobile into intersection, justi 


reasonable lookout and that he did not 
have bus under proper control and 
was negligent in failing to apply 
brakes sooner, in absence of evidence 
that bus driver’s view was obstructed. 
—Houston Hlectrie Co. v. MeLeroy, 153 
8.W.2d 617, error granted. 
Vt. Evidence that defendant’s auto- 
mobile struck the second of two auto- 
mobiles in front of him when it sud- 
denly stopped in such a manner that 
defendant’s automobile glanced off to 
his left and into path of plaintiff's ap- 
proaching automobile driven by plain- 
tiff’s son, and that son applied brakes 
and pulled to his right as far as he — 
could without hitting guard rail before 
automobiles collided, showed that de- 
fendant was guilty of negligence which 
contributed to collision as a “proximate 
cause” and that plaintiff’s son was free 
from contributory negligence.—Cote y. 
Boise, 16 A.2d 175. : 
Vt. In action for injuries sustained 
in automobile collision, which  oc- 
curred when an automobile, unable to 
pass the automobile preceding it or 
get back into line of traffic on right- 
hand side of highway, swerved to left 
onto filling station driveway, and col- 
lided head-on with automobile in which 
plaintiff was riding as a guest, whose 
driver had also left highway in effort 
to avoid collision, evidence was insuffi- 
cient to warrant finding that plaintiff’s 
host operated automobile with such in- 
difference to his duty or utter forget- 
fulness of safety of his guest as to con- 
stitute “gross negligence” within mean- 
ing of guest statute. P.L. 5113.—WHast- 
ae v. Murray, 20 A.2d 107, 112 Vt. 
Va, Evidence that truck driver drove 
about 600 feet in rear of school bus on 
icy highway, the shoulders of which 
were hidden by three inches of snow 
and along the side of which snow had 
been banked, that bus came to gradual 
stop to pick up school girl, that elec- 
trie signal device on rear of bus indi- 
cated that bus was stopping, but that 
truck driver did not apply brakes un- 
til only 75 feet from bus, and that 
truck skidded into rear of bus, estab- 
lished that bus driver was not negli- 
gent in manner of stopping or, under 
statute, in stopping on traveled por- 
tion of highway, and that truck driv- 
er’s want of care was a contributing if 
not the sole “proximate cause’ of the 
accident, hence truck driver could not 
recover. Code 1936, § 2154(122, 133).— 
Webb v. Smith, 10 S.B.2d 503. 


Va. Evidence that truck driver was 
driving with left wheels of truck on 
the left side of highway, that although 
visibility was very poor, and the driv- 
er had knowledge that he was overtak- 
ing pedestrian who was walking in 
the same direction and against the on- 
coming traffic, truck driver did not 
sound his horn to warn pedestrian of 
the approach of truck, and that truck 
which had been traveling at approxi- 
mately 20 miles per hour struck the 
pedestrian, warranted jury in finding 
that truck driver was negligent.—Craw- 
ford v. Hite, 10 S.E.2d 561. 

Va. Where motion for judgment 
against owner and driver of truck for 
injuries received when plaintiff, a pe- 
destrian, was hit by truck charged neg- 
ligence, plaintiff was bound to. prove 
negligence by a preponderance of evi- 
dence and burden of proof and of sup- 
porting allegations in motion never 
shifted but rested upon plaintiff until 
case was ended.—Darden v. Murphy, 11 
8.H.2d 579, 


Va. Evidence warranted recovery 
from motorist approaching from pedes- 
trian’s left, for death of pedestrian who 
was struck by motorist approaching 
from left while pedestrian was standing 
in middle of street to permit passing of 
another motorist approaching from pe- 
destrian’s right, on ground that mo- 
torist approaching from left was ob- 
livious of predicament of pedestrian, 
and that pedestrian was not guilty of 
“contributory negligence,” inasmuch as 
pedestrian had reached zone of compar- 


finding that bus driver had not kept — 
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ative safety in middle of street and 
had every reason to believe that mo- 
torist approaching from left would pur- 
sue the proper course and pass behind 
pedestrian in a 21-foot space between 

edestrian and curb.—Thornton v. 

ownes, 14 §.E.2d 345, 177 Va. 451. 

Va. In action for death of guest in 
automobile which collided with ap- 
proaching truck on curve at night, con- 
flicting evidence made question of truck 
driver’s negligence one for jury and 
supported verdict allowing recovery.— 
Texas Co. v. Zeigler; 14 S.B.2d 704, 
L777 Varnbd7. 

Wa. Evidence that motorist driving 
about midnight at speed not exceeding 
40 miles per hour saw pedestrian walk- 
ing teward him, that motorist was 
blinded by headlights of oncoming au- 
tomobile but did not slow down, that 
his vision did not clear until he was 
virtually upon the pedestrian, and that 
he was unable to avoid striking her, 
sustained verdict that’ motorist was 
guilty of negligenee and that pedestri- 
an was free from contributory negli- 
gence. Code 1936, §§. 2154(112), 2154 
(126), subd. (f).—Locker vy. Carter, 15 
§.B.2d. 39,177 Va.; 610. 

Wash. Evidence was sufficient for 
jury to find that driver of truck which 
collided with defendants’ approaching 
truck on curve at dusk after driver had 
passed bicyclist was guilty of negli- 
gence which was the proximate cause 
of defendants’ damages.—American 
Products Co. vy. Villwock, 109 P.2d 
570, 132 A.L.R. 16010. a ke 

Wash. In action for injuries sus- 
tained when automobile driven by de- 
fendant skidded to left. side of highway 
and collided with approaching automo- 
bile driven by plaintiff, evidence war- 
ranted finding that defendant was neg- 
ligent in driving at excessive and dan- 
gerous speed contrary to rules of the 
Toad and without keeping proper look- 
out, on pavement packed with ice and 
snow at a time when visibility was poor 
because of rain.—Tutewiler v. Shannon, 
111 -P.2d' 215. ; 

Wash. Evidence justified jury in 
finding that defendant motorist’s negli- 
gence lay in her failure to exercise 
due care to see minor bicyclist ap- 
proaching highway on private driveway 
and in manner in which she operated 
automobile at and immediately before 
time of collision between automobile 
and bicycle, and her failure in either of 
those respects was in no way the re- 
sult of, or affected by, an ‘“‘emergency”’. 
—Rieger v. Kirkland, 111 P.2d 241. 

Wash. Hvidence was sufficient for 
jury to find that minor bicyclist was 
struck by defendants’ automobile before 
he reached highway from private drive- 
way, that defendant driver was negli- 
gent in operation of automobile, and 
that her negligence was the sole proxi- 
mate cause of bicyclist’s injuries and 
damages.—Rieger v. Kirkland, 111 P.2d 
241. 

Wash. In guests’ action for injuries 
sustained when automobile in which 
they were riding was struck by defend- 
ant’s automobile at obstructed intersec- 
tion, evidence sustained trial court’s 
findings that defendant, who was the 
favored driver, was not negligent in 
failing to keep a proper lookout, in 
failing to veer to his left, in failing to 
have his automobile under proper con- 
trol, and in driving his automobile in- 
to intersection at an excessive rate of 
speed. Rem.Rev.Stat. §§ 6860—64, 6360 
—88.—Winston v. Bacon, 111 P.2d 764. 


Wash. Where defendant whose auto- 
mobile collided at obstructed intersec- 
tion with automobile in which plaintiffs 
were riding was confronted, under facts 
as found by the trial court, with an 
emergency not of his own creation, de- 
fendant, who was the favored driver, 
could not be held to the exercise of 
the same degree of care to which he 
would have been held had he had time 
to deliberate and choose the safest 
eourse, and fact that he did not veer 
left to avoid collision did not conclu- 
sively show that he failed to keep a 
proper lookout. Rem.Rey.Stat. § 6360 
—88.—Winston v. Bacon, 111 P.2d 764. 
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The fact that it was defendant’s au- 
tomobile which ran into the automobile 
in which plaintiffs were riding was not 
in itself a controlling consideration on 
the question whether defendant, who 
was the favored driver in approaching 
obstructed intersection, was negligent. 
Rem.Rey,Stat. § 6360—88.—Winston Vv, 
Bacon, 111 P.2d 764. 

Though some of the details of inter- 
sectional automobile collision given by 
defendant motorist in his testimony 
were not in accord with the trial court’s 
ultimate findings, it did not follow that 
defendant’s testimony was entirely un- 
reliable and that injured plaintiffs’ ver- 
sion of the accident was entirely cor- 
rect.—Winston v. Bacon, 111 P.2d 764. 

In guests’ action for injuries sus- 
tained when automobile in which they 
were riding was struck by defendant’s 
automobile at obstructed intersection, 
evidence sustained trial court’s findings 
that defendant, who was the favored 
driver, was not negligent in failing to 
keep a proper lookout, in failing to veer 
to his left, in failing to have his aute- 
mobile under proper control, and in 
driving his automobile into intersection 
at an excessive rate of speed. Rem.Rey. 
Stat. §§ 6360—64, 6360—88.—Winston v. 
Bacon, 111 P.2d 764. 

Wash. Evidence warranted recovery 
by guest in truck, from owners and 
driver of another truck, for injuries 
sustained in collision at intersection, on 
ground that driver, though he was in 
the ‘favored position; was negligent in 
not seeing plainly visible and lighted 
truck containing guest prior to colli- 
catia v. Lavagetto, 113 P.2d 

Wash. Evidence held to authorize 
finding that garage employee, in giving 
ride to customer whose automobile had 
broken down. because of other em- 
ployee’s negligence and to customer’s 
guest, was negligent in driving too 
fast to be able to stop on icy pavement 
in time to avoid parked truck, as 
grcund for recovery by guest for in- 
juries suffered in resulting collision.— 
Engel y. Interstate Transit Co., 115 P. 
2d 681. 

Evidence held to warrant finding that 
negligence of garage employee caused 
customer’s automobile to break down, 
thus obligating garage to furnish 
transportation to customer and cus- 
tomer’s guest and making garage op- 
erators liable for injuries suffered by 
guest because of garage manager’s neg- 
ligence in driving. Rem.Rev.Stat. § 
6360—121.—Engel y. Interstate Transit 
Co., 115 P.2d 681. 

Wash. In action for injuries sus- 
tained in automobile collision, burden 
was upon the plaintiffs to show by 
substantial evidence that driver of de- 
fendant’s automobile was negligent and 
that negligence was the proximate 
cause of the collision.—Peterson vy. May- 
ham, 116 P.2d 259. 

W.Va. Under statute which among 
other things provides for a 15-mile 
speed limit for motor vehicles travers- 
ing a public highway crossing, or 
bridge, or sharp turn, or sharp curve, 
or steep descent, or school zone, one 
seeking to show a Violation of the stat- 
ute for purpose of establishing civil 
liability has burden of proving by 
clear preponderance of the evidence 
the existence of a sharp turn or sharp 
curve, not so designated by a sign or 
marker under provisions of the statute. 
Code 1931, 17-8-12.—Boyce v. Black, 15 
$.E.2d 588. 

Wis. In action arising out of inter- 
sectional collision between automobile 
and bus making a left turn, under un- 
disputed evidence that bus driver first 
observed automobile when it was 170 
feet away and continued to observe it 
until collision occurred, jury finding 
that bus driver was negligent in re- 
spect to lookout could not be sustained 
and trial court erred in submitting 
such issue to jury.—Manchuk v. Mil- 
waukee Electric Ry. & Light Co., 294 
N.W. 42, 235 Wis, 579. 

Wis. In action for death of boy 
riding bicycle when struck by defend- 
ant’s automobile, evidence held insuf- 
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ficient to warrant jury’s finding of de- 
fendant’s negligence in respect to look- 
out and management and control of au- 
tomobile.—Batura v. Schwersinske, 295 
N.W. 698, 237 Wis. 208. 

Wis. In consolidated actions arising 
out of collision between bus and on- 
coming automobile when automobile at- 
tempted to pass a truck on curve, evi- 
dence was insufficient as a matter of 
law to support jury’s finding that bus 
driver was negligent as to lookout, 
where it appeared that bus driver saw 
automobile as soon as it turned out 
from behind truck.—Dekeyser vy. Mil- 
waukee Automobile Ins, Co., 295 NW. 
755, 236 Wis. 419: 

Wis. In consolidated actions arising 
out of collision between bus and on- 


. coming automobile attempting to pass 


a truck on’ curve, evidence that bus 
was traveling 40 miles per hour around 
long gradual curve with which bus 
driver was familiar, that driver had 
complete control of bus except as its 
speed might affect his ability to stop, 
and that automobile did not turn out 
from behind truck until within 300 
feet of bus, was insufficient as a mat- 
ter of law to show that speed of bus 
constituted actionable’ negligence.—De- 
keyser yv. Milwaukee Automobile Ins. 
Co., 295 N.W. 755, 236 Wis. 419. 


_Wis. In action for damage to plain- 

tiffs automobile resulting from colli- 
Sion with defendant’s truck, where evi- 
dence showed that plaintiff’s automo- 
bile was plainly visible and that had 
truck driver used ordinary care he 
would have seen it, truck driver’s tes- 
timony that he proceeded across ar- 
terial highway without looking either 
to right or left was evidence which 
supported verdict for plaintiff. St. 
1939, §§ 85.18(8, 9), 85.69.—Cranston v. 
Railway. Express Agency, 297 N.W. 
418, 237 Wis. 479. 


Wis. In action against owner and 
driver of taxicab for death of pedestri- 
an who was struck on cab’s right side 
of highway while running across street 
at a point other than a cross-walk, evi- 
dence warranted denial of recovery on 
ground that sole “proximate cause’ of 
accident was pedestrian’s failure to 
yield right of way and that pedestrian 
was intoxicated enough to be con- 
fused and incapable of making a cor- 
rect observation, and that cab driver 
was not guilty of any want of ordi- 
nary care with respect to speed, look- 
out or control. St.1939, § 85.44(4)— 
Weber vy. Barrett, 298 N.W. 53, 238 
Wiis. 60: 

Wyo. In action for death of truck 
driver as result of colliding with rear 
end of truck which stopped on highway 
because of defect in lights, evidence 
failed to support finding that driver of 
parked truck had an opportunity to 
put out flares aftcs he stopped and 
before collision, so as to render driver 
of parked truck negligent for failing 
to put out flares required by statute— 
Merback v. Blanchard, 105 P.2d 272. 


Wyo. In action for damages to 
plaintiffs’ automobiles which were 
parked at curb of city street when 
struck by automobile of defendant, 
who was passing a third party’s auto- 
mobile in street, evidence warranted 
finding for defendant on ground that 
defendant was confronted with a sud- 
den emergency that impelled him invol- 
untarily to turn into plaintiffs’ auto- 
mobiles to avoid what seemed to. de- 
fendant to be imminent danger of col- 
lision with third party’s automobile, 
and hence judgment for defendant was 
Bap vet- stone On v. Wilson, 108 P.2d 
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D,.C.La. Evidence showed that colli- 
sion between United States War De- 
partment truck and a truck and auto- 
mobile approaching from opposite di- 
rection was caused solely and proxi- 
mately by. the grossly negligent opera- 
tion of the government truck at a 
recklessly high rate of speed from its 
own side of highway onto the other 
half of the highway and into the path 
of the approaching truck and automo- 
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bile which were plainly visible-——He- 
bert v. U. S., 39 F.Supp. 267. 

D.C.Me. In motorist’s action for per- 
sonal injuries and for damage to auto- 
mobile sustained when automobile and 
motor truck came together by a side- 
swipe, motorist had burden of estab- 
lishing by a preponderance of evidence 
that the cause of the accident was the 
negligence of truck driver and that no 
negligence of the motorist contributed 
to the result—Wolkin v. Cadegan, 39 
F.Supp. 610. : 

In motorist’s action for personal in- 


juries and for damage to automobile 


sustained when automobile and motor 
truck came together by a _ sideswipe, 
evidence was insufficient to establish 
that truck was traveling on wrong side 
of highway or that cause of accident 
was truck driver’s negligence and that 
no negligence of motorist contributed 
to the result.—Wolkin v. Cadegan, 39 
F.Supp. 610. 

D.C.Neyv. In action by occupants of 
automobile for injuries sustained in 
head-on collision with truck, evidence, 
including physical facts, particularly 
photographs taken shortly following ac- 
cident, failed to establish that accident 
was caused by defendant’s truck trav- 
eling on wrong side of center line of 
highway.—O’Hara v. Dodge Bros., 35 
F.Supp. 792. 

Ark. In action for death of motorist 
in collision with oncoming truck, 
plaintiff had to show by preponderance 
of evidence that truck driver was guilty 
of negligence that caused the accident, 
and evidence of motorist’s contributory 
negligence would bar recovery.—Arkmo 


eee Co. v. Luckett, 143 S.W.2d 
1107. 
Cal. In actions against drivers of au- 


tomobile and truck for death of one 
guest and injuries to another guest in 
automobile as result of its being struck 
by truck at street intersection, evi- 
dence held sufficient to support trial 
court’s finding that truck driver was 
guilty of negligence constituting con- 
tributing proximate cause of accident. 
—Bechtold v. Bishop & Co., 105 P.2d 


- 984, prior opinion 98 P.2d 575. 


Cal. In action for injuries sustained 
by motorcyclist colliding with truck 
at intersection at which prima facie 
speed limit was 15 miles per hour by 
reason of obstruction of view of traffic 
within statutory distance, evidence that 
truck driver cut corner at speed of 25 
miles per hour and that collision oc- 
curred while truck driver was cutting 
the corner, warranted finding that 
truck driver was negligent and that his 
negligence was “proximate cause” of 
collision. Vehicle Code, § 511, St.1937, 
p. 618—Backus v. Sessions, 110 P.2d 
51, prior opinion 104 P.2d 719. 


Cal. In action tried before the court 
without a jury, for injuries sustained 
by 7 year old boy, who stumbled while 
descending stairway, the foot of which 
was 7 feet eight inches from east curb 
of street, and proceeded in a stooping 
position 12 feet into street before be- 
ing struck by automobile being driven 
by defendant in a northerly direction 
at a speed of 15 miles per hour, con- 
flicting evidence sustained court’s find- 
ings that defendant was negligent in 
failing to keep a lookout, observe the 
child and avert the accident and that 
such negligence was proximate cause of 
child’s injuries.—Gates v. McKinnon, 
non P.2d 576, prior opinion 108 P.2d 

Cal.App. Evidence warranted denial 
of recovery for deaths of pedestrians 
who were struck by automobile which 
defendants were using, while pedes- 
trians were crossing highway, on 
ground that defendants were guilty of 
no act of negligence, or that accident 
was unavoidable, or that pedestrians 
were guilty of contributory negligence 
in crossing highway.—Garcia y. Con- 
rad, 104 P.2d 527. 


Cal.App. In action for death of au- 
tomobile guest who was fatally in- 
jured when automobile in which he 
was riding was struck at city inter- 
section in daytime by Salomobite 
driven by one of defendants, testimony 
that defendant was traveling at speed 
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of between 55 and 70 miles per hour 
and evidence as to length of ‘skid 
marks on pavement and as to extent 
of damage to automobiles sustained 
finding that defendant was driving at 
an excessive and unreasonable speed 
and that such negligence, which con- 
curred with negligence of driver of 
other automobile, was proximate cause 
of the collision and warranted recov- 
ery. Vehicle Code, § 510, St.1935, p. 
176.—Finley v. Steiner, 104 P.2d 819. 

Cal.App. In action for damages and 
injuries resulting when plaintiffs’ 
truck rammed into rear end of timbers 
projecting beyond defendants’ trailer 
and truck traveling in the same di- 
rection at night, evidence supported 
trial court’s finding that defendants 
were negligent and that their negli- 
gence was the proximate cause of the 
accident and injuries.—Brooks v. Bai- 
ley, 104 P.2d 854. 


Cal.App. In action for injuries sus- 
tained in collision which involved auto- 
mobile in which plaintiff was riding, 
pursuing automobile, and approaching 
automobile, evidence supported recovery 
on ground that negligence of driver 
of pursuing automobile operated con- 
currently with negligence of the driver 
of approaching automobile and was a 
“proximate cause’ of the _ injuries.— 
Cummings v. Kendall, 107 P.2d 282. 

Cal.App. In action by passenger of 
automobile which skidded on icy high- 
way and collided with defendant’s pass- 
ing automobile, evidence justified de- 
nial of recovery on ground that acci- 
dent was unavoidable and happened 
without any negligence on part of ei- 
ther defendant or driver of automobile 
in which passenger was riding.—Fern- 
holtz v. Bisbee, 109 P.2d 371. 

Cal.App. Evidence ‘that driver of 
automobile had been stopped one-half 
mile north of point of accident by 
members of highway patrol and was 
informed that taillight did not con- 
form to the law, that one of the of- 
ficers advised driver to either fix the 
taillight or pull off the road, that 
headlights of overtaking truck were 
illuminated and in good order, and 
that truck driver did not see the auto- 
mobile in time to avoid collision, sup- 
ported finding that defective lights on 
automobile were proximate cause of 
collision. Vehicle Code, §§ 621, 624, 
St.1935, pp. 202, 204.—Shimizu  v. 
Kurtz, 111 P.2d 1, \ 


Cal.App. In action for injuries sus- 
tained when plaintiff was struck by 
defendants’ automobile while standing 
on shoulder of highway, evidence sus- 
tained finding that defendant driver 
was negligent and that as a proximate 
result of such negligence plaintiff was 
injured and that plaintiff was free 
from contributory negligence.—Bright 
v. Zabler; 111 P.2d 887. 

Cal.App. Evidence held not to sus- 
tain defendants’ contention that in- 
juries sustained when plaintiff was 
struck by defendants’ automobile 
while standing near edge of highway 
were result of an unavoidable accident. 
—Bright vy. Zabler, 111 P.2d 387. 

Cal.App. Where owner of double- 
parked automobile was standing be- 
tween his automobile and automobile 
parked at the curb and, after his auto- 
mobile was struck by third automo- 
bile, was lying between the two auto- 
mobiles, but there was no further testi- 
mony to show what caused him to fall 
or whether eitner automobile struck 
him, evidence that collision with third 
automobile was proximate cause of the 
accident was insuflicient in action 
against driver of third automobile.— 
Johnson vy. Griffith, 112 P.2d 967. 

Conn. In passenger’s action for in- 
juries sustained when automobile in 
which passenger was riding swerved to 
avoid striking defendant’s automobile, 
conflicting evidence warranted finding 
that the superseding negligence of driy- 
er of automobile in which passenger 
was riding was the “proximate cause’ 
of collision and, therefore, court was 
not warranted in setting aside jury’s 
verdict for defendant on ground that 
jury could not have found contribu- 


tory negligence on part of plaintiff such 
as would defeat recovery.—Seney v. 


Trowbridge, 16 A.2d 573, 127 Conn, 
284. ¢ ; 
Conn. Where it appeared that de- 


fendant followed by two motorists was 
approaching plaintiffs, an automobile 
occupant and driver, that when defend- 
ant reached a point opposite a filling 
station he stopped suddenly without 
signal intending to make left turn into 
filing station, that second motorist 
made quick right turn, just missed de- 
fendant and stopped, that third motor- 
ist finding way to right blocked by 
second motorist turned left to avoid de- 
fendant and met plaintiffs head-on, evi- 
dence sustained trial court’s conclusion 
that defendant’s negligence in stopping 
suddenly without giving signal was a 
substantial factor or ‘proximate cause” 
in causing plaintiffs’ injuries. Gen.St. 
Supp.1935, § 637¢c.—De Munda vy. Loom- 
is, 16 A.2d 578, 127 Conn. 313. 

Conn. Evidénce that motorist, while 
driving automobile at reasonable speed 
on right hand side of road, did not see 
dog standing on shoulder of the road 
at the edge of the traveled portion and 
was unaware of its presence until he 
felt a bump caused by the right wheel 
or wheels of his automobile passing 
over the dog, warranted conclusion that 
motorist was negligent in failing to 
maintain a proper lookout and in fail- 
ing to observe the dog, and that such 
negligence was the “proximate cause” 
of the death of the animal.—Griffin v. 


Fancher, 20 A.2d 95, 127 Conn. 686, 
134 A.L.R. 701. 
Ga.App. In actions for death of 


plaintiff's deceased husband and for 
injuries sustained by occupant of hus- 
band’s automobile which was struck at 
intersection by one defendant’s speed- 
ing automobile which was struck al- 
most immediately thereafter by auto- 
mobile owned by a second defendant 
and driven by a third defendant, evi- 
dence was insufficient to authorize ver- 
dict against second and third defend- 
ants where it did not appear that they 
in any way contributed to the wreck 
of the automobile in which the deceased 


husband and occupant were. riding. 


Code 1933, § 68-303(i)—Adams _y. 
Evans, 13 S.H.2d 845, 64 Ga.App. 515. 

llL.App. In action to recover for 
wrongful death resulting from head- 
on collision between two automobiles, 
evidence that at time of collision plain- 
tiff’s intestate’s automobile was being 
driven in proper traffic lane, and that 
defendant’s automobile was on wrong 
side of highway, sustained Jury ver- 
dict that driver of defendant’s auto- 
mobile was negligent, that. such neg- 
ligence was a proximate cause of the 
collision, and that plaintiff’s intestate 
was in exercise of due care for his 
own safety.—Susemiehl y. Red River 
Lumber Co., 28 N.H.2d 743, 306 Ill. 
App. 430. 

Ill.App. Evidence supported finding 
that collision between automobile and 
gueeiming truck while traveling on icy 
pavement in city was caused by truck’s 
edging over onto wrong side of street 
and into path of automobile, so as -to 
authorize judgments against owner of 
truck and in favor of two guests rid- 
ing in automobile for injuries. sus- 
tained as resuit of collision.—Stahnke 
vy. American Carloading Corporation, 31 
N.E.2d 328, 308 Ill.App. 318. 

Ill.App. In action for injuries to 
plaintiffs, husband ane wife, sustained 
in head-on collision between automo- 
bile driven by husband and defend- 
ant’s truck, evidence that collision 
was due to operation of truck on left 
side of highway, and that such viola- 
tion of statute constituted willful and 
wanton disregard for safety of others, 
held sufficient to sustain verdict for 

laintiffs. Smith-Hurd Stats. ¢. 95%, 
§ 145, 151, 152.—Powell y. Myers 
Sherman Co., 32 N.W.2d 668, 309 Ill. 
App. 12. 

Ind. In action against truck owner 
for injuries sustained by night watch- 
man on bridge project when struck by 
automobile which overturned after col- 


liding with truck which was stalled on — 


highway at end of “run-around”, evi- 
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dence that truck’s headlights and flares 
were not burning as required by stat- 
utes sustained verdict for watchman 
on ground such negligence of truck 
driver was “proximate cause” of the 
injury, which was direct result of the 
collision and overturning of the auto- 


mobile, notwithstanding automobile 
driver may have been guilty of con- 
curring negligence. Burns’ Ann.St. 


1933, §§ 47-505, 47-525, 47-526.—Win- 
der & Son v, Blaine, 29 N.H.2d 987. 

Ind.App. Evidence sustained judg- 
ment for plaintiff for damages to auto- 
mobile which was struck by defend- 
ant’s oncoming automobile after de- 
fendant’s automobile skidded on icy 
street, on ground that defendant drove 
his automobile at a speed that was 
greater than was reasonable and pru- 
dent under the conditions existing at 
the time, and that as a result of such 
speed the automobile skidded for a dis- 
tance of 200 feet on level street and 
struck plaintiff's automobile. Laws 
1929, c. 190, § 1—Acton v. Lowery, 34 
N.E.2d 972, 

Kan. Where garage mechanic was 
employed to overhaul tractor belonging 
to construction contractors, and after 
work was completed one of contractors 
told” mechanie that he would send a 
truck for tractor and requested mechan- 
ic to load tractor on truck and to go 
with truck and unload tractor at point 
of delivery, evidence failed to show that 
injuries sustained by mechanic in un- 
loading tractor were caused by negli- 
gent conduct of driver of truck sent for 
tractor.—_Smith v. Brown, 107 P.2da 
718, 1562) Kan. 758. 

Kan. In action by motorist for per- 
sonal injuries sustained in a collision 
between his automobile and a truck at 
intersection, evidence sustained finding 
that collision was result of truck driv- 
er’s negligence, notwithstanding that 
there was no eyewitness to the collision, 
and that motorist and truck driver had 
no recollection as to how the collision 
oceurred.—Sawhill v. Casualty Recipro- 
a Exchange, 107 P.2d 770, 152 Kan. 


Kan. In action for damages to 
plaintiff’s automobile which was struck 
in the rear by defendant’s automobile 
when plaintiff stopped in line of traffic 
stopping on pre way. because of acci- 
dent ahead, evidence supported conclu- 
sions that defendant was guilty of -neg- 
ligence proximately causing collision 
and that plaintiff was not contribu- 
torily negligent.—McCoy v. Fleming, 
113 P.2d 1074, 153 Kan. 780. 

La. In pedestrian’s action for inju- 
ries sustained when she was struck by 
motorist while crossing street in small 
incorporated town, evidence held to 
show that motorist was grossly negli- 
gent in driving. at excessive rate of 
speed and in not keeping a proper 
lookout and that such negligence was 
the cause of the accident.—Law vy. Os- 
terland, 3 So.2d 680, 198 La. 421, af- 
firming 3 So.2d 674, 


La.App. Evidence that pedestrian, 
who was crossing highway within an 
unincorporated town, after having 
reached graveled shoulder of highway 
and a place of safety, jumped back 
onto asphalt portion of highway in 
front of automobile, when it was only 
10 or 15 feet away, and was_ there 
struck, supported trial judge’s finding 
that motorist’s negligence was not 
“proximate cause” of accident.—Hop- 
son vy. Neighbors, 197 So. 282. 

La.App. Evidence established that 
defendant’s loaded truck upon crossing 
levee near center of highway became 
uncontrollable and collided with vehi- 
ele in which plaintiff was sitting, while 
the vehicle was stopped on the side 
of the highway, as a result of negli- 
gence of the truck driver in failing 
to keep the truck under proper con- 
trol and to drive at proper speed. 
Act No. 21 of 1932, § 3, Rules 4, 16 
(a); § 9(a), subd. 2.—McDanell vy. 
Hargrove, 197 So. 292. mW t1K. 

La.App. In suit for injuries sus- 
tained in automobile collision which oc- 
curred while plaintiff motorist was 
making a lefthand turn on_ highway, 
evidence supported finding that plain- 
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tiff was not guilty of contributory neg- 
ligence, and that accident was caused 
solely by defendant’s negligence in 
driving at an excessive rate of speed, 
not keeping a proper lookout, and not 
having his automobile under proper 
control. White yv. American Employ- 
ers Ins. Co., 197 So. 808. 

La.App. Evidence established that 
truck driver attempted to pass auto- 
mobile without sounding horn or giv- 
ing other signal, at a time when the 
truck was being driven too close to 
the automobile and at_an excessive rate 
of speed, taking into consideration the 
proximity to the automobile, together 
with failure of the truck driver to no- 
tice signal by motorist and slowing 
down motion of automobile in prepara- 
tion for left turn, and that collision 
between the automobile and the truck 
was caused solely by the negligence 
of the truck driver, Act No. 286 of 
1938, § 38, Rule 7.—Goynes y. St. 
Charles Dairy, 197 So. 819. 

La.App. Evidence that. host was 
driving approximately 40 miles per 
hour, and that when wheels of skidding 
automobile were on shoulders of high- 
way host “shot the gas’ to automobile 
and increased its speed in attempting 
to make automobile go back, upon 
highway, and that automobile skidded 
off highway, warranted conclusion that 
host was negligent in driving at speed 
at which he was traveling and was 
inattentive to his driving, which negli- 
gence was cause of accident and injury 
to guest.—Harrelson vy. McCook, 198 
So. 532. 

La.App. In action for damages to 
automobile which was struck by ap- 
proaching truck at street intersection 
which constituted terminal of street car 
line and where street car at time 
of collision was backing into street in 
order to turn around, evidence sus- 
tained finding that negligence of truck 
driver in failing to have the truck 
under control and in driving too fast 
and recklessly was proximate cause of 
collision and that automobile driver’s 
alleged negligence was passive and re- 
mote.—Morris v. Clark, 199 So. 437. 

La.App. In action for personal in- 
juries and property damages resulting 
from intersectional collision, evidence 
showed that defendant who ran into 
plaintiff's automobile was guilty of 
causative negligence.—Folse v, Flynn, 
200 So. 160. 


La.App. In guests’ action against 
host and a second motorist for in- 
juries sustained when host’s automo- 
bile collided with second motorist’s 
automobile while second motorist was 
turning around on highway at night, 
evidence warranted conclusion’ that 
second motorist’s negligence alone 
caused accident, and hence judgments 
rejecting guests’ demands against host 
and awarding guests recovery against 
second motorist were proper.—Phillips 
v. Henderson, 200 So. 192. 

La.App. Evidence supported finding 
that intersectional collision between 
two automobiles was caused by defend- 
ant’s negligence in driving at rapid 
rate of speed and in failing to give 
heed to fact that plaintiffs’ automobile 
had entered intersection first and_ that 
under city ordinance plaintiffs had ad- 
vantage of right of way, in as much as 
they had approached from defendant’s 
right, and that plaintiffs were not 
guilty of contributory negligence, so 
as to authorize plaintiffs to recover for 
injuries and damages — sustained.— 
Simon v. Harrison, 200 So. 476, fol- 
lowed in 200 So, 481. 


La.App. Evidence sustained conclu- 
sion that gross negligence of defendant 
motorist was the “sole and producing 
cause” of accident which happened 
when defendants’ automobile ran into 
rear of plaintiff's automobile after 
plaintiff stopped near edge of highway 
preparatory to making a left-hand turn, 
as against contention that accident 
was gaused by contributory negligence 
of plaintiff in suddenly stopping with- 
out warning and in failing to leave 
a 15-foot clearance on plaintiff’s left 
side of highway as required by statute. 
Act No. 286 of 1938, § 8, rule 15.— 
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La.App. In action by oceupant of 
automobile against owners of taxicab 
for injuries sustained by her when au- 
tomobile struck rear of taxicab which 
had been driven halfway across boule- 
vard and was parked on neutral ground 
about 6% feet wide in center of boule- 
vard, evidence sustained finding that 
driver of taxicab was negligent to some 
extent and that such negligence con- 
tributed to the accident.—St. Pierre v. 
National Casualty Co., 2 So.2d 93. 

La.App. Hvidence established that 
the sole cause of the collision was the 
negligence of the driver of the track 
in driving into intersection at exces- 
sive speed without a proper lookout 
and without having truck under proper 
control and failed to establish that 
driver of automobile was guilty of any 
contributory negligence that caused the 
collision.—O’Conner v. Massachusetts 
Bonding & Insurance Co., 2 So.2d 234. 

La.App. Bvidence was sufficient to 
permit motorist to recover from owner 
and driver of taxicab for personal in- 
juries and damage to automobile sus- 
tained in collision at intersection, on 
ground that collision occurred solely 
through fault of taxicab driver who 
proceeded into intersection without ex- 
ercising care and crashed into auto- 
mobile at a time when motorist had al- 
ready pre-empted the intersection and 
that motorist was not guilty of con- 
tributory negligence.—Taney v. White 
Top Cabs, 2 So.2d 281. 

La.App. Evidence was sufficient to 
show that collision between plaintiff’s 
automobile and truck at intersection of 


paved highway and less important 
graveled cross road was caused by 
negligence of truck driver, and that 


plaintiff was not contributorily negli- 
gent, on ground that plaintifi’s speed of 
40 to 50 miles per hour at 9:30 A. M. 
on paved highway was not excessive in 
view of fact that paved highway was 
the favored highway and that plain- 
tiff, as the motorist approaching from 
truck driver’s right, had right of way, 
and that truck driver heedlessly and 
recklessly without any concern about 
right of way of traffic on paved high- 
way, drove into intersection without 
slowing down and ran into automobile 
after automobile was well beyond 
center of intersection. Act No. 286 of 
1938, § 8, rule 11(c).—Olano v. Leath- 
ers, 2 So.2d 486. 

La.App. In actions for injuries to 
driver of city garbage wagon and fel- 
low employee in collision with defend- 
ant’s taxicab, evidence held sufficient 
to support trial judge’s finding that 
collision was caused solely by taxicab 
driver’s negligence in driving taxicab 
into left side of wagon, which was 
passing taxicab in opposite direction, 
not by running of wagon into station- 
ary taxicab, as defendant claimed.— 
Gebbs v. Anderson, 2 So.2d 675. 

La.App. Evidence authorized motor- 
ist’s recovery for injuries sustained in 
a collision with rear end of preceding 
motorist’s automobile on ground that 
collision resulted from preceding mo- 
torist’s stopping of automobile and 
backing it up on highway at such time 
and place as prevented following mo- 
torists from avoiding accident.—Wims 
v. Authorized Appleman Bit Service 
Co., 2 So.2d 715. 


La.App. Evidence that cross-beams 
were properly installed on truck in ac- 
cordance with highway regulations 
warranted finding that cross-beam was 
not cause of collision between truck 
and automobile so as to authorize au- 
tomobile guest to recover for injuries. 
—Portier v. Picou, 3 So.2d 295. 

Mass. In collision case, the fact that 
defendant’s employee left truck par- 
tially on highway with no rear red 
light displayed in violation of penal 
statute was evidence of negligence of 
defendant’s employee which could 
have been found to be a_ proximate 
cause of the collision. G.L.(Ter.Hd.) 
ce. 90, § 7.—Cutler v. Johansson, 28 N. 
BH.2d 5629. : 

Mass. In action for injuries. sus- 
tained when defendant’s automobile col- 
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lided with automobile in which plain- 
tiff was riding while third party, who 
was driving such automobile. for its 
- owner, was attempting to return to 
right side of street after having avoid- 
ed another automobile, evidence war- 
* ranted finding that there was ample 
room and time for defendant to have 
passed to left of plaintiff’s automobile, 
and that negligence of defendant, as 
well as negligence of third party, con- 
tributed to cause plaintiff’s injuries.— 
_ Nash y. Heald, 29: N.H.2d 7. 
s Mass. Evidence authorized finding 
that plaintiff and driver did not vio- 
late right of way statute, and that 
driver of defendant’s automobile 
-. should have seen approach of plain- 
tiff's automobile in time to have 
- averted collision, and that accident 
was caused solely by negligence of 
_ driver of defendant’s automobile. G.L. 
' (Ter.Ed.) c. 89, § 8; ¢c. 231, § 85A— 
Morton v. Dobson, 30 N.H.2d 281. 
Mass. In pedestrian’s action for in- 
juries sustained when struck by auto- 
n mobile, evidence warranted finding that 


motorist violated statute requiring per- 
son operating motor vehicle to slow 

down upon approaching a_ pedestrian 
and that the violation had a causal 
connection with the pedestrian’s injury. 
G.L.(Ter.Hd.) ¢, 90, § 14.—Tookmanian 
ag onine. 31 N.E.2d 536, 308 Mass. 


Mich. Evidence warranted pedestri- 
-an’s recovery for injuries sustained 
when struck by motorist while cross- 
ing street, on ground that motorist 
was guilty of negligence which was 
_ proximate cause of accident, and that 
iy _ pedestrian was not guilty of contribu- 
_ tory negligence.—HEagan v. Edwards, 
+293 N.W. 641, 294 Mich. 260. 

_ Minn. In actions against motorist to 
- recover for deaths of guests when au- 
— tomobile traveling about 80 miles an 
hour left highway in South Dakota, evi- 
dence sustained finding that motorist 
was guilty of “wilful and wanton mis- 
— eonduct” within meaning of South Da- 
st 

et 


kota automobile guest statute, proxi- 
mately causing the deaths of the 
_ guests, where highway ran over rolling 
country and had sharp dips. SDC 
—44,0862.—Ressmeyer v. Jones, 298 N. 


Ww. 709. 


Minn. In action for wrongful death 
of decedent who, while standing in 
front of service truck which had been 


was killed in collision between service 

 truek and another automobile after de- 
-ecedent had come to assistance of truck 
_ drivers, where accident happened after 
dark and trucks were blocking one lane 
of a trunk highway, evidence that driv- 


Mason’s Minn.St.Supp.1940, 
4 i 2720-264.—Duff v. Bemidji Motor 
_ Service Co., 299 N.W. 196. 


.In action for wrongful death of de- 
cedent who, while standing in front of 
a service truck which had been called 
to assistance of a disabled truck, was 
killed in collision between service truck 
and a third party’s automobile after 
decedent had come to assistance of 


24 
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after dark and trucks were blocking 
one lane of a trunk highway, evidence 
sustained verdict in so far as it found 
that third party’s negligence, if any, 
was a concurrent rather than an in- 
dependent intervening cause.—Duff v. 
ts Pasay! Motor Service Co., 299 N.W. 
%, Mo.App. Evidence was_ insufficient 
for jury to find that driver of demon- 
strator automobile which collided with 
rear of wagon on which plaintiff was 
riding was not sufficiently experienced 
to drive automobile, that automobile 
dealer knew or should have known of 
his lack of qualification in that respect, 
and that his inexperience contributed 
to collision as a proximate cause, and 
that dealer was therefore liable to 
plaintiff for injuries and property dam- 
ages sustained.—Saunders vy. Prue, 151 
B8.W.2d 478. 
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Neb. 
tained in collision of automobiles. at 
intersection, evidence was sufficient to 
support a finding of the jury that de- 
fendant’s negligence in the operation 
of his automobile was the proximate 
cause of the  collision—Gorman  v. 
Bratka, 296 N.W. 456. : 

Neb. In action for death of boy rid- 
ing bicyele, struck in rear by automo- 
bile driven by defendant, burden was 
on plaintiff to prove by preponderance 
of evidence that defendant was guilty 
of actionable negligence proximately 
causing injuries received by deceased.— 
Bixby v. Ayers, 298 N.W. 533. 

Neb. In action against truck owners 
and driver for death of guest in road- 
ster which collided head on with truck 
on curve of highway, evidence was 
sufficient to support jury’s finding that 
the proximate cause of the collision 
was the negligence of the driver of the 
truck. Comp.St.1929, § 30-809.—Ross 
v. Carroll, 299 N.W. 477. 

N.H. In action for injuries sus- 
tained by pedestrian when she was 
struck by automobile when she was 
walking on a crosswalk, across inter- 
section at which traffic officer was di- 
recting traffic, evidence sustained ver- 
dict for plaintiff on ground that neg- 
ligence of motorist, who interpreted 
signal given by the traffic officer, as 
intended for motorist to proceed with- 
out stopping, was the sole legal cause 
of the accident.—Moran vy. Dumas, 18 
A.2d 7638. 

N.H. Motorist’s testimony that as 
he was driving down middle lane of 
a three-lane highway he was blinded 
by the lights of approaching automo- 
biles and fog, and that there were 
other automobiles back of automobile 
with which he collided, and that he 
was blinded by lights of such auto- 
mobiles, was too indefinite to warrant 
imposition of liability for injuries on 
oncoming motorist on ground that 
collision could have been avoided if 
oncoming motorist had dimmed lights. 
—Wells v. O’Keefe, 18 A.2d 836. 


N.Y.App.Div. In action against State 
for death of occupant of automobile 
which ran into rear of an unlighted 
army truck which was being driven in 
Ohio by national guardsmen from 
New York, evidence sustained findings, 
that accident occurred by reason of 
concurring negligence of automobile 
driver in failing to see or heed flash- 
light which a guardsman was waving 
from rear of truck, and negligence of 
those in charge of truck in failing to 
provide proper lights on truck or oth- 


erwise give adequate warning and 
without decedent’s negligence. Laws 
1934, ec. 797.—Gibson y. State, 21 N. 


Y.S.2d 362, 259 App.Div. 1104, affirming 
19 N.Y.S.2d 405, 173 Mise. 893. 

_N.Y¥.App.Div. Where evidence in ac- 
tion for death of an 11-year-old boy 
indicated that deceased while a pedes- 
trian had been struck at night with 
great force by a taxicab without the 
driver’s knowledge and there was eyi- 
dence as to the height and weight of 
deceased, the jury would be justified 
in inferring that the collision was the 
result of cab driver’s negligence in 
traveling at a high rate of speed and 
failing to exercise due care.—Allen vy. 
Spokes, 23 N.Y.S.2d 448, 260 App.Div. 


N.Y.App.Div. In automobile accident 
case, verdict for defendants was unau- 
thorized where evidence established that 
accident was due to negligent opera- 
tion of automobile by infant defendant, 
that such defendant operated automo- 
bile with consent of defendant owner, 
and that plaintiff, an infant, was not 
gouty, of contributory negligence.— 

embach vy. Lester, 28 N.Y.S.2d 108, 
262 App.Div. 817. . 

Ohio App. In action by owner and 
driver of truck against motorist for 
damages sustained in collision occur- 
ring when truck proceeding down hill 
collided with preceding automobile 
making left turn into private drive- 
way, evidence warranted verdict for 
truck driver on ground that motorist’s 
negligence proximately caused the col- 
lision, and that truck driver’s ccn- 


In action for injuries sus- 


tributory negli }! 
speed, if any, did n 
contribute to collision, — 
7249.—Schaar v. Blosser, 
846. 
Pa.Super. 4S SUS 
tained in collision between plaintiff's 
automobile and defendant’s automobile, 
backing into street on which plaintiff 
was traveling from intersecting street, 
evidence held sufficient to support 
jury’s finding that defendant was 
guilty of negligence proximately caus- 
eeu al donee v. Melella, 18 A. 
2 ; 


R.I. In consolidated actions by bus 
passenger for injuries sustained in col- 
lision at intersection between bus on 
which he was riding and an automobile 
making a left turn into street on which 
bus was traveling, against bus com- 
pany and owner of automobile, evi- 
dence authorized finding that both bus 
operator and motorist were more con- 
eerned with trying to “steal’’ traffic 
light for their individual advantage 
than with changing course of traffic 
reasonably to be expected at such time 
and place, so that both were guilty of 
negligence contributing to collision— 
Dietz v. United Blectrie Rys. Co., 21 A. 
2d 277. 

S.C. In automobile guest’s action 
against host for injuries sustained in 
intersectional collision, evidence was 
ample to warrant jury in finding that 
driver of other automobile was neither 


Gen.Code, 
35. 


negligent nor reckless, but that he had. 


the right of way and was driving at 


a moderate and proper rate of speed, 


and justified denial of new trial sought 
on ground that testimony was sus- 
ceptible of but an inference that in- 
juries were due to negligence of the 
other driver. Code 1932, § 5908—Cum- 
me yv. Tweed, 10 S.H.2d 322, 195 S.C. 
173. : 

Tex.Civ.App. Evidence warranted 
finding in response to submitted issues 
that truck driver’s negligence proxi- 
mately caused collision at night with 
oncoming automobile on ground that 
truck driver was driving in excess of 
25 miles per hour, failed to keep truck 
on his right hand side of highway, 
failed to give oncoming motorist one- 
half of road, failed to keep proper look- 
out, and failed to’ drive truck to the 
right immediately prior to time of col- 
lision.—Newlin v. Smith, 142 S.W.2d 
610, error granted. 

Tex.Civ.-App. Hvidence, that driver 
of defendant’s automobile drove it over 
a wet pavement, speedily, in front. of 


plaintiff’s automobile, that driver im-. 


mediately applied brakes causing au- 
tomobile to skid in such manner as 
to obstruct highway in front of plain- 
tiff’s automobile thereby forcing plain- 
tiff to apply his brakes to avoid strik- 
ing defendant’s automobile and result- 
ing in plaintiff's automobile being 
overturned, sustained finding that -de- 


fendant was negligent and that each. 


of the acts of negligence constituted 


a “proximate cause’ of injury to plain-_ 


tiff’s wife, who was ‘riding in plain- 
tiff’s automobile, as against claim that 
injury was result of an unavoidable 
accident.—Texas Steel Co. v._ Rockholt, 
142 S.W.2d 842, error refused. 


YTex.Civ.App. In suit arising out of 
head-on collision between automobile 
and truck on foggy morning, evidence 
sustained findings that motorist was 
driving on right side of highway and 
that a proximate cause of motorist’s 
death was truck driver’s negligence in 


failing to stop truck subsequent to col- | 


lision, but before truck pushed automo- 
bile into telephone _‘post.—Younger 
Bros. v. Ross, 151 S.W.2d 621, error 
dismissed. 

Va, In action by passenger in ap- 
proaching automobile for injuries sus- 
tained in collision caused solely by ir- 
regular movements of defendant’s auto- 
mobile driven by defendant’s agent, evi- 


dence was insufficient to show that ir-— 
of - 


regular movements were result 
agent’s unexpected fainting spell for 
which defendant was not responsible.— 
Driver v. Brooks, 10 S.H.2d 887. 

Va. Where truck entering a public 
highway from a private road and mak- 
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ing left turn was struck on its right- 


hand side of highway by automobile 


approaching from left, in personal in- 
jury action by automobile occupant 
against estate of truck driver who was 
killed in the accident, an inference of 
excessive speed on the part of the au- 
tomobile driver could be drawn from 
the force of the impact of the dam- 
aged vehicles, even though automobile 
driver testified that he was driving at 
a lawful speed. Code 1936, §§ 2154 

(123), 2154(124).—Temple v. Ellington, 
12 S.H.2d 826. 

‘Va. In action for death of pedestri- 
an who was struck by motorist ap- 
proaching from left while pedestrian 
was standing in middle of street to per- 
mit passing of another motorist ap- 
proaching from pedestrian’s right, evi- 
dence was insuflicient to show that 
death was proximately caused by neg- 
ligence of motorist approaching from 
right.—Thornton v. Downes, 14 S.H.2d 
345, 177 Va. 451. 

Vt. Evidence that defendant’s auto- 
mobile struck the second of two auto- 
mobiles in front of him when it sud- 
denly stopped in such a manner that 
defendant’s automobile glanced off to 
his left and into path of plaintiff's ap- 
proaching automobile driven by plain- 
tiff’s son, and that son applied brakes 
and pulled to his right as far as he 
eould without hitting guard rail be- 
fore automobiles collided, showed that 
defendant was guilty of negligence 
which contributed to collision as a 
‘proximate cause’ and that plaintifi’s 
son was free from contributory negli- 
gence.—Cote v. Boise, 16 A.2d 175. 

Wash. In action by automobile guest 
injured in collision against driver of 
other automobile, evidence held to au- 
thorize denial of recovery on ground 
that defendant’s speed and swerving to 
left of center of highway did not proxi- 
mately cause collision by causing plain- 
tiff's host to apply brakes and skid.— 
Woodward v. Simmons, 108 P.2d 637. 

Wash. Evidence was sufficient for 
jury to find that driver of truck which 
collided with defendants’ approaching 
truck on curve at dusk after driver had 
passed bicyclist was guilty of negli- 
gence which was the proximate cause 
of defendants’ damages.—American 
Products Co. v. Villwock, 109 P.2d 570. 
132 A.L.R. 1016. 


Wash. In action for injuries sus- 
tained by member of firm which had 
eontracted to pay for painting of truck 
belonging to hauler for brewing com- 
pany which had agreed to pay for the 
work, evidence sustained finding that 
negligence of company employee in 
cranking truck while member was 
pouring gasoline into carburetor for 
priming purposes proximately caused 
the injuries, and that neither injured 
member of firm nor his partner was 
contributorily negligent.—Clarke Vv. 
Bohemian Breweries, 110 P.2d 197. 

Wash. Bvidence was sufficient for 
jury to find that minor bicyclist was 
struck by defendants’ automobile be- 
fore he reached highway from private 
driveway, that defendant driver was 
negligent in operation of automobile, 
and that her negligence was the sole 
proximate cause of bicyclist’s injuries 
and damages.—Rieger vy. Kirkland, 11 
Pod 241. : 

Wash. In action by occupant of 
automobile against truck owner for 
injuries sustained in consequence 
of emergency stop of automobile in 
which occupant was riding to avoid 
eollision with truck, evidence sup- 
ported finding that truck driver’s neg- 
ligence in emerging from alley without 
yielding right of way to automobile 
on street in violation of state statute 
and city ordinance was ‘proximate 
cause’ of occupant’s injuries. Rem. 
Rev.Stat. § 6860—92.—Weaver v. Mc- 
Clintock-Trunkey Co., 111 P.2d 570. 

Wash. In action for injuries sus- 
tained in automobile collision, burden 
was upon the plaintiffs to show by sub- 
stantial evidence that driver of de- 
fendant’s automobile was negligent and 
that negligence was the _ proximate 
cause or the collision.—Peterson vy, 
Maybam, 116 P.2d 259. 
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C.C.A.Kan. In action for death of 
motorist whose automobile eollided 
with fuel transport truck as it crossed 
a narrow bridge and immediately be- 
fore automobile approached the bridge, 
evidence that truck was traveling at 
speed of 35 to 40 miles per hour while 
automobile was traveling about five 
miles per hour, that speed of truck 
was not retarded until moment of im- 
pact or shortly thereafter, that regula- 
tion warnings of highway commission 
were stationed 300 feet-on each side of 
bridge warning travelers of the bridge, 
and that automobile brakes had been 
satisfactory a short time prior to acci- 
dent, sustained finding of negligence on 
part of truck driver and lack of con- 
tributory negligence on part of motor- 
ist.—National Mut. Casualty Co. of 
guises Okl., v. Hisenhower, 116 F.2d 
©.C.A.Va. Hvidence held not to es- 
tablish that motorist made left turn 
in manner not authorized by statute, so 
as to preclude recovery by motorist 
for injuries suffered when struck while 
making left turn by automobile ap- 
proaching from behind. Code Va.1936, 
§ 2154(121)—Hopkins v. Pearce, 115 
F.2d 784. 

D.C.Me. In motorist’s action for per- 
sonal injuries and for damage to auto- 
mobile sustained when automobile and 
motor truck came together by a side- 
swipe, motorist had burden of estab- 
lishing by a preponderance of evidence 
that the cause of the accident was the 
negligence of truck driver and that no 
negligence of the motorist contributed 
to the result.—Wolkin y. Cadegan, 39 
F.Supp. 610. 

In motorist’s action for personal inju- 
ries and tor damage to automobile sus- 
tained when automobile and motor 
truck came together by a _ sideswipe, 
evidence was insufficient to establish 
that truck was traveling’ on wrong side 
of highway or that cause of accident 
was truck driver’s negligence and that 
no negligence of motorist contributed 
to the result.—Wolkin y. Cadegan, 39 F, 
Supp. 610. 


D.C.Mo. Evidence required judgment 
for plaintiff for injuries sustained in 
truck collision on ground that at time 
of collision, driver of defendant’s 
truck and trailer was carelessly op- 
erating truck to left of center of high- 
way and within line of travel occupied 
by plaintiff's truck and that plaintiff 
was unable to avoid a collision and 
was guilty of no act contributing to 
bring it about.—Sitton y, Lindley, 39 
F.Supp. 853. 

Ariz. Evidence held to authorize de- 
nial of recovery by pedestrian for in- 
juries suffered when struck by automo- 
bile while crossing street at night, on 
issues of pedestrian’s negligence and 
of motorist’s opportunity to avoid the 
accident after discovering presence of 
pedestrian.—Garlington v, McLaughlin, 
104 P.2d 169. 

Ark. Circumstantial evidence, indi- 
cating that motorist was on his side 
of road when collision occurred, held 
to authorize recovery tor death of 
motorist in collision with truck.—Ark- 
me Lumber Co. y. Luckett, 143 S.W.2d 
1107. 


Cal. In, 15-year-old high school 
girl’s action for injuries sustained 
when she was struck by truck while 
running from gymnasium to athletic 
field, evidence that girl had never 
seen automobiles or trucks pass gym- 
nasium while children were on school 
grounds, and that it was customary 
tor most of children in physical edu- 
cation classes to run to athletic field, 
warranted finding that girl was not 
contributorily negligent.—Taylor Vv. 
Oakland Scavenger Co., 110 P.2d 1044, 
pricr opinion 103 P.2d 605. 

Cal.App. Hyvidence held to establish 
that pedestrian, who was struck by 
automobile while walking rapidly 
across boulevard outside cross-walk 
area after crossing in front of auto- 
mobile which had stopped or slowed 
down for her to pass, was contribu- 
torily negligent and could not recover. 
—Hansen v. Steele, 104 P.2d 93. 
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Cal.App. Evidence warranted denial 
of recovery for deaths of pedestrians 
who were struck by automobile which 
defendants were using, while pedestri- 
ans were crossing highway, on ground 
that defendants were guilty of no act 
of negligence, or that accident was un- 
avoidable, or that pedestrians were 
guilty of contributory negligence in 
crossing highway.—Garcia v. Conrad, 
104 Pad 527. 

Cal.App. In motorist’s action to re- 
cover damages sustained in intersec- 
tional collision with truck, evidence 
sustained judgment for truck driver 
on ground of motorist’s contributery 
negligence in attempting to pass truck 
on left side of highway within limits 
of intersection, in violation of the Ve- 
hicle Code, Vehicle Code, §§ 525, 530, 
S$t.1935, pp. 181, 183.—Miller y. Pacific 
Freight Lines, 104 P.2d 1069. 

Cal.App. In action against contrac- 
tor and its truck driver by subcontrac- 
tor’s employee for injuries sustained 
when he was run over by truck, evi- 
dence sustained finding that subcon- 
tractor’s employee did not assume the 
risk of injury.—Martin, Continental 
Casualty Co., Intervener, vy. Clinton 
Const. Co., 105 P.2d 1029, rehearing 
denied 106 P.2d 629. 

Cal.App. In action to recover dam- 
ages resulting from collision of auto- 
mobiles at street intersection, evidence 
warranted finding that plaintiff 
driver, who was traveling on street 
protected by “stop” signs, failed to 
perform duty of watching for auto- 
mobiles that might cross his path, and 
that such ‘failure was “contributory 
negligence’ and warranted judgment 
pe planeta v. Higgins, 106 P. 


Cal.App. In action for death of 
pedestrian who after alighting from 
street car sought to cross street in 
rear of car but was struck by taxicab 
approaching from opposite direction, 
evidence did not sustain denial of re- 
covery on ground of contributory neg- 
ligence.—Ladas vy. Johnson’s Black & 
White Taxicab Co., 110 P.2d 449. 

Cal.App. In action against taxicab 
company for death of pedestrian who 
sought to cross street in rear of street 
ear after alighting therefrom, evidence 
that cab driver saw street ear stop 
at lighted intersection, that he saw 
two people emerge from behind rear of 
car, that he recognized them as women, 
that the pedestrians were struck when 
within 10 or 12 feet of curb while car 
was traveling about 10 or 12 miles an 
hour warranted application of “last 
clear chance” doctrine.—Ladas vy. John- 
souk pate & White Taxicab Co., 110 


Cal.App. In action for injuries to 
pedestrian, crossing street in unmarked 


crosswalk at intersection when struck | 


by automobile driven by defendant, 
evidence held sufficient to sustain jury’s 
implied finding of plaintiff’s contribu- 
tory negligence in failing to look in 
direction from which automobile was 
approaching until he passed center of 
street and arrived practically at point 
Of DR Ct ar RaRengs v. Keen, 110 P.2d 
oO. 

Cal.App. Hyvidence that overtaking 
truck was being driven at about 43 
miles per hour in right traffic lane, 
that its headlights were illuminated 
and in good order, and that lights of 
automobile were either not illuminated 
or defective, supported finding that 
truck driver was not contributorily 
negligent in failing to see automobile 
in sufficient time to avoid egollision. 
Vehicle Code, §§ 621, 624, St.19385, pp. 
20%; 204.—Shimizu v. Kurtz, 111 P.2d 


Cal.App. In pedestrian’s action for 
injuries sustained when struck by 
automobile, under evidence, jury was 
justified in inferring that pedestrian 
was walking outside crosswalk at in- 


tersection and that she was contribu-. 


torily negligent in continuing to walk 
across street without ascertaining if it 
ceuld be done in safety, in view of 
fact that she was familiar with irregu- 
lar course of street requiring her to 
practically turn her back to auto- 
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mobile which she knew was approach- 
art eee Jitsuda v. Hirt, 111 P.2d 

Cal.App. In action for injuries sus- 
tained when plaintiff was struck by 
defendants’ automobile while standing 
on shoulder of highway, evidence sus- 
tained finding that defendant driver 
was negligent and that as a proximate 
result of such negligence plaintiff was 
injured and that plaintiff was_ free 
from contributory negligence.—Bright 


vy. Zabler, 111 P.2d 387. Ke 
Cal.App. The “last clear chance 
doctrine, which presupposes a situa- 


tion’ where plaintiff has been  negli- 
gent, and the “imminent peril” doc- 
trine were not applicable in action for 
injuries sustained when plaintiff was 
struck by defendants’ automobile 
while standing near edge of highway 
where evidence supported finding 
that plaintiff was free from contribu- 
tory negligence.—Bright v. Zabler, 111 


eck 20.38%, 


Cal.App. In action for death of pe- 
destrian killed while crossing street by 
a bus, evidence sustained implied find- 
ing of jury that pedestrian was not 
contributorily negligent.—Schulman vy. 
Los Angeles Ry. Corporation, 111 P. 
2d 924. : 

Cal.App. Wvidence warranted infer- 
ence that street intersection collision 
was due to defendant’s act in unlaw- 
fully cutting corner in attempt to beat 
plaintiff across intersection, and that 

' plaintiff was not negligent in assum- 
ing that defendant would proceed in 
usual manner to center button before 
attempting to make left-hand turn.— 

- Anderson v. San Francisco Examiner, 

PAlt2uP 2d) 297%. 

Cal.App. Where plaintiffs were seat- 
ed along left side of truck and trailer, 
some being seated with legs hanging 
over left edge of beds and_ others 
with their heels resting upon the edge 
of left side of trailer with toes ex- 
tending a few inches beyond edge 
thereof and were injured when struck 
by meeting truck traveling on wrong 
side of highway, evidence supported 
inference that width of load including 
legs and! knees of the plaintiffs was 
such that statutes regarding width of 
load were not violated. Vehicle Code, 
§§ 527(a), 580(a), 626(b), 694(a), St. 
1935, pp. 182, 188, 205, 228.—Albania yv. 
Kovacevich, 113 P.2d 261. 


Cal.App. In action for damages sus- 
tained by motorist colliding, while 
making left turn, with defendant’s au- 
tormnobile, “last clear chance” doctrine 
was not applicable under evidence 
which justified finding that plaintiff 
was free from contributory negligence. 
—Washam vy. Peerless Automatic Staple 
Mach. Co., 113 P.2d 724. 

Cal.App. Undisputed facts that mo- 
torist drove across obstructed highway 
intersection at unlawful speed, without 
observing traftic coming from right un- 
til his automobile and vehicle coming 
from right were in intersection and few 
feet apart, established his “contributo- 
ry negligence’, barring recovery for 
injuries sustained in collision with 
such vehicle, as matter of law. Vehi- 
cle Code, § 1 et seq., St.1935, p. 93.— 
Mytinger v. Weir, 115 P.2d 18. 


Cal.App. In action against plaintiff’s 
employer and driver of employer’s 
truck, which was used to convey chil- 
dren to school, for death of plaintiff’s 
15 year old son who died from inju- 
ries sustained when he fell from truck 
after driver suddenly increased speed 
while the son was standing up in rear 
of truck, evidence supported implied 
finding that defendants were guilty of 
negligence and that the son was free 
from contributory negligence, and 
hence judgment for plaintiff was prop- 
eee den v. Murphy, 115 P.2d 
565. 

Cal.Super. WHvidence showing that it 
was necessary to operate street sweep- 
er in northerly direction on side of 
highway devoted to southbound traf- 
fic, in order to sweep up dirt spilled 
in filling cement island in highway, 
and that bus collided with sweeper 
although bus driver was warned by 
signs and dust raised by sweeper, sup- 
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ported finding that operator of sweep-_ 


er was not guilty of contributory neg- 
ligence which would bar_ recovery 
for damage to sweeper.—Continental 
Ins. Co. of New York v. Pacific Grey- 
hound Lines, 111 P.2d 387. 

Colo. In action for damages to auto- 
mobile in collision with automobile 
which had just passed from behind, 
evidence held not to sustain findings of 
contributory negligence based on opin- 
ion that plaintiff was encroaching upon 
left half of highway or lost control of 
automobile. ’35 C.S.A. c. 16, §§ 194, 
196.—Vasquez v. Morrow, 107 P.2d 246. 

Colo. In action for injuries to pedes- 
trian struck by defendant’s automobile 
driven by codefendant, evidence held to 
show that plaintiff was violating city 
ordinance, prohibiting pedestrian from 
crossing roadway except within cross- 
walk and requiring pedestrian crossing 
roadway at any other point to yield 
right of way to vehicles thereon, and 
that defendant driver had _ superior 
right of\ way at point of collision, so 
as to preclude recovery by plaintiff.— 
Fabling v. Jones, 114 P.2d 1100. 

Colo. In action for injuries to pedes- 
trian, struck by automobile as result 
of her contributory negligence in cross- 
ing street from behind street car at 
point outside crosswalk, “last clear 
chance” doctrine was inapplicable, in 
absence of showing that automobile 
driver might have avoided consequences 
of plaintiff's negligence by exercising 
reasonable care and prudence.—Fabling 
v. Jones, 114 P.2d 1100. 


Del.Super. In action by occupant of 
automobile against owner of truck for 
injuries sustained in collision between 
automobile and the truck, wherein it 
was contended that occupant was con- 
tributorily negligent, it could not be in- 
ferred that occupant of automobile was 
asleep at time of accident, though she 
testified that she might have been 
asleep, where she also testified that 
she could remember nothing about the 
facts before the accident and did not 
know whether she was awake or asleep. 
—Burton y. Delaware Poultry Co., 15 
A.2d 440. 

Ga.App. Evidence, including physical 
facts, such as skid marks, indicating 
that plaintiff's automobile was on the 
left side of the highway at time of col- 
lision with defendant’s oncoming auto- 
mobile, held to sustain verdict for de- 
fendant.—Etheridge v. Guest, 12 S.H.2d 
483, 638 Ga.App. 637. 

_ Ga.App. In action for personal in- 
juries and property damages caused by 
collision occurring at night between 
plaintiff's and defendant’s automobiles, 
where plaintiff claimed that defendant 
was negligent in that he failed to 
sound any warning with his horn and 
to dim his lights as defendant came 
over a hill and down an incline on 
highway toward plaintiff, and defend- 
ant claimed that plaintiff was driving 
on wrong side of road, evidence author- 


ized judgment for plaintiff. Code, § 
68-303, subd. j; § 68-306—Whatley 
v. Henry, 16 §.H.2d 214. 

Uil.App. Evidence that defendant 


backed his automobile out of garage 
into a street without looking for or 
giving warning to approaching traffic, 
that plaintiff motorist was driving on 
plaintiff's right side of the street when 
struck by defendant’s automobile, that 
there was no obstruction to prevent 
defendant from seeing plaintiff’s auto- 
mobile if defendant had been looking, 
and that plaintiff was driving at a rea- 
sonable speed, justified judgment for 
plaintiff.—Miller y. Odell, 28 N.H.2d 
581, 306 IlLApp. 295. 

Ill.App. In action to recover. for 
wrongful death resulting from head-on 
collision between two automobiles, evi- 
dence that at time of collision plain- 
tiff’s intestate’s automobile was being 
driven in proper traffic lane, and that 
defendant’s automobile was on wrong 
side of highway, sustained jury ver- 
dict that driver of defendant’s auto- 
mobile was negligent, that such neg- 
ligence was a proximate cause of the 
collision, and that plaintiff’s intestate 
was in exercise of due care for his 
own safety.—Susemiehl y. Red River 


App. ei. * i SLES | * 
Il-App. Evidence established as_ 


meat d, “ : Sin 
Lumber Co., 28 N.B.2 
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matter of law that motorist, who was 
killed when automobile which he was 
driving collided with rear end of 
truck which was parked on outer lane 
of a four-lane highway and which was 
ugbted with four lights, was guilty 
of contributory negligence. Smith- 
Hurd Stats. ¢« 95%, § 218—Cooney 
v. F. Landon Cartage Co., 32 N.E.2d 
403, 308 Ill.App. 444. 

Ill.App. In action for injuries sus- 
tained by plaintiff in head-on automo- 
bile collision on narrow country road, 
wherein plaintiff and defendant both 
contended that the other was partially 
on the wrong side of the road, judg- 
ment for plaintiff was not against the 
manifest weight of the evidence.—Am- 


buehl v. Steiner, 32 N.H.2d 994, 309 
Ill.App. 437. 
Ill.App. In passenger’s action 


against driver, for injuries sustained in 
automobile accident, where driver 
claimed that passenger was contribu- 
torily negligent, evidence supported 
findings for passenger. Smith-Hurd 
Stats. c. 95%, § 58a—Connett v. Win- 
get, 34 N.E.2d 878, 310 Il.App. 533, 
conforming to mandate 30 N.H.2d 1, 
374 Ill. 531, reversing 25 N.E.2d 116, 
303 Ill.App. 227. 

Iu.App. In action for damage sus- 
tained as result of collision between 
plaintiff’s automobile, which was being 


driven by plaintiff’s son, and defend- | 


ant’s taxicab, where collision occurred 
while cab was making a left hand turn 
at intersection in front of plaintiff's 
oncoming automobile at night while it 
was snowing, evidence did not sustain 
verdict for plaintiff on question of con- 
tributory negligence and did not war- 
rant finding that defendant was guilty 
of wilful and wanton conduct.— 
Maechtle v. Checker Taxi Co., 34 N.B. 
2d 883, 310 Ill.App. 539. 

Ill App. In action against owner and 
driver of automobile which struck and 
killed gravel checker on road construc- 
tion project, wherein special interroga- 
tory inquiring whether checker was 
guilty of willful and wanton miscon- 


duct which proximately contributed to — 


his death was submitted to jury, nega- 
tive answer and verdict based thereon 
were not against manifest weight of 
the evidence.—Paul v. Garman, 34 N.B. 
2d 884, 310 Ill.App. 447. . 

Il.App. In action for death of man 
eranking truck struck by defendant’s 
truck driven by codefendant, burden 
was on plaintiff to prove by preponder- 
ance of evidence that defendants were 
guilty of one or more of negligent acts 
charged in complaint and that deceased 
was exercising due care and caution 
for his own safety at and just before 
time of collision.—Blachek v. City Ice 
& Fuel Co., 35, N.H.2d 416, 311° Tl 
App. 1. 

In action for death of man cranking 
another’s truck, stopped with one side 
on highway pavement, when it was 
struck by defendant’s truck driven by 
codefendant, jury’s verdict for plain- 
tiff held not against manifest weight 
of evidence on questions of defendants’ 
negligence and decedent’s contributory 
negligence.—Blachek vy. City Ice & Fuel 
Co., 35 N.H.2d 416, 311 Ill.App. 1. 

Ind. Where evidence showed that 
there was no _ obstruction between 
minor pedestrian and approaching 
automobile to prevent pedestrian from 
seeing automobile by exercise of ordi- 
nary care, jury could infer that pedes- 
trian did see and hear the automobile. 
—Pfisterer v. Key, 33 N.H.2d 330. 

Ind.App. Evidence held to authorize 
recovery by motorist entering stop 
street at intersection from occupants 
of automobile traveling at high speed 
along stop street, on ground that in- 
jured motorist exercised ordinary care 
in entering intersection after seeing the 
other automobile and in stopping on 
stop street instead of continuing across. 
—dJones v. Kasper, 33 N.H.2d 816. 

Iowa. In action for injuries to 
minor bicyclist from collision with 
automobile, sustained after bicyclist 
emerged from alley without stopping, 
evidence established that bicyclist rode 
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_ Kan. Evidence was sufficient to sus- 
tain jury’s finding that plaintiff could 
not have avoided collision with de- 
fendant’s automobile by turning to the 
right after it became apparent or 
should have become apparent to him 
that he was in a position of peril._— 
Duncan y. Branson, 110 P.2d 789, 153 
Kan. 344. 
Kan. In action for damages to 
plaintiff's automobile which was struck 
in the rear by defendant’s automobile 
when plaintiff stopped in line of traffic 
stopping on highway because of acci- 
dent ahead, evidence supported conclu- 
sions that defendant was guilty of 
negligence proximately causing colli- 
sion and that plaintiff was not con- 
tributorily negligent—McCoy v. Flem- 
24 1074, 153 Kan. 780. 


La. In pedestrian’s action for inju- 
ries sustained when she was_ struck 
by motorist while crossing street in 
small incorporated town, evidence held 
to show that pedestrian was not negli- 
gent in crossing the street.—Law v. 
Osterland, 3 So.2d 680, 198 La, 421, 
afirming 3 So.2d 674. 


La.App. In action for injuries sus- 
tained by a pegestian when struck by 
an automobile, pedestrian could not 
invoke the “emergency doctrine’, 
where it did not clearly appear from 
the evidence that automobile was suffi- 
ciently near to pedestrian, as he jour- 
neyed across highway, to constitute the 
existence of an emergency requiring 


sudden actions on his part.—Hopson v. 


Neighbors, 197 So. 282. 


La.App. In action by truck passen- 
gers to recover for injuries suffered 
when truck turned over while being 


driven around sharp curve at 45 miles 


per hour, evidence that accident oc- 
curred not more than two or three 
minutes after passengers entered truck, 
and that one of ‘the passengers pro- 
tested to driver that he was driving 
too fast, established that passengers 
were not contributorily negligent by 
acquiescing in driver’s negligent op- 
eration of truck on the curve.—Dono- 
van v. Standard Oil Co. of Louisiana, 
197 So. 320. 


La.App. Evidence precluded recoy- 
ery for injuries sustained by pedestri- 
an when struck by automobile on 
ground that proximate cause of injury 
was pedestrian’s attempt to cross traf- 
fic lane from between parked automo- 
biles away from _ intersection without 
having made sufficient observation of 
traffic light and without having made 


-any observation for oncoming traffic, 


and that motorist did not run through 
red light, and was not guilty of neg- 
ligence.—Walker v. Mire, 197 So. 798. 


La.App. In suit for injuries sus- 
tained in automobile collision which 
occurred while plaintiff motorist was 
making a lefthand.turn on highway, 
evidence supported finding that plain- 
tiff was not guilty of contributory 
negligence, and that accident was 
caused solely by defendant’s negli- 
gence in driving at an excessive rate 
of speed, not keeping a proper lookout, 
‘and not having his automobile under 
proper control—White v. American 
Employers Ins. Co., 197 So. 803. 

La.App. Evidence that driver of de- 
fendant’s truck, after overtaking auto- 
mobile on highway in country in day- 
time, saw that plaintiff’s truck about 
60 feet ahead was going to turn across 


highway to left, and that defendant’s 


driver did not stop or slow down but 
increased speed and drove onto shoul- 
der of highway in attempt to pass 
plaintiff’s truck, and applied brakes 
‘too late to avoid collision, did not over- 
come statutory prima facie liability of 
defendant’s driver as driver of an over- 
taking and passing vehicle, and estab- 
lished contributory negligence of de- 


-fendant’s driver so as to bar recovery 


upon demand in reconvention for dam- 
age to truck and resulting loss of its 
Act No. 286 of 1938, § 3, rule 


__ La.App. Evidence that motorist, who 
had right of way, approached ob- 
structed street intersection in the day- 
time at excessive rate of speed and did 
not keep a proper lookout for ap- 
proaching motorists, showed that mo- 
torist was guilty of contributory negli- 
gence precluding recovery for injuries 
sustained in collision at intersection.— 
Smith v. Jackson, 198 So. 174. 

La.App. Evidence held to authorize 
denial of recovery for damages to auto- 
mobile which was struck by automo- 
bile on highway while emerging from 
private driveway to public highway, on 
ground that driver of damaged auto- 
mobile was not on lookout for cars 
coming from either direction.—General 


Hxchange Ins. Corporation v. Kelly, 
198 So. 376. 
La.App. In automobile accident 


case, defendants had burden to estab- 
lish plea of contributory negligence by 
preponderance of testimony.—Harrel- 
son v. McCook, 198 So. 532. 

La.App. In guest’s action against 
host and host’s insurer for injuries 
received when automobile skidded off 
wet “blacktop” highway during rain, 
evidence justified conclusion that host 
did not sustain burden of establishing 
by preponderance of testimony that 
guest was contributorily . negligent.— 
Harrelson v. McCook, 198 So. 532. 

La.App. In suit for damages when 
plaintiff’s truck was allegedly forced 
off highway by construction company’s 
oncoming gravel truck, which was, 
with permission of the Highway Com- 
mission, 12 inches over width on both 
sides, evidence established that ‘‘proxi- 
mate cause” of accident was the plain- 
tiff’s failure to slow down after he 
saw the oversized load ahead of him 
and his failure to have his truck un- 
der such control as to be able to pass 
without getting off the pavement. Act 
No. 21 of 1932, § 4.—Thibodaux v. 
Pittman Bros. Const. Co., 199 So. 159. 

La.App. In action for damages to 
automobile which was struck by ap- 
proaching truck at street intersection 
which constituted terminal of street 
car line and where street car at time 
of collision was backing into street 
in order to turn around, evidence sus- 
tained finding that negligence of truck 
driver in failing to have the truck un- 
der control and in driving too fast 
and recklessly was proximate cause of 
collision and that automobile driver’s 
alleged negligence was passive and re- 
mote.—Morris v. Clark, 199 So. 437. 


La.App. In action for injuries sus- 
tained by 12 year old pedestrian who 
eame in contact with side of automobile 
as the pedestrian started to proceed 
diagonally across street, recovery could 
not be had under the “apparent peril” 
doctrine, in absence of proof that the 
pedestrian was obviously in peril as the 
motorist approached him.—rFontenot v. 
Freudenstein, 199 So. 677. 


La.App. Evidence authorized recov- 
ery by occupants of truck from owner 
of automobile with which truck col- 
lided, on ground of automobile’s ex- 
cessive speed, truck’s reasonable speed, 
and automobile driver’s gross negli- 
gence in driving along center of high- 
way while truck was on right side of 
i ie derraeaenaae vy. Streun, 200 So. 


La.App. Evidence supported finding 
that intersectional collision between 
two automobiles was caused by defend- 
ant’s negligence in driving at rapid 
rate of speed and in failing to aie 
heed to fact that plaintiffs’ automobile 
had entered intersection first and that 
under eity ordinance plaintiffs had 
advantage of right of way, in as much 
as they had approached from defend- 
ant’s right, and that plaintiffs were 
not guilty of contributory negligence, 
so as to authorize plaintiffs to recover 
for injuries and damages sustained.— 
Simon v. Harrison, 200 So. 476, fol- 
lowed in 200 So, 481. 

La.App. Proof that motorist was 
driving his automobile at speed of 
approximately 25 miles an hour at 
time of intersectional collision in a 
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20 miles an hour’ fai 
contributory negligence, so as to. 
clude recovery for injuries and dam- — 
ages sustained by motorist as re- 
sult of collision, where it appeared 
that at rate of speed at which motor 
ist was driving, he had almost equa 
control over movement of automobile _ 
as he would have had, had he been 
driving at maximum of 20 miles an 
hour, and that therefore the rate of 
speed at which he was driving ha 
nothing to do with manner in which 
accident happened.—Simon y. Harrison, 
200 So. 476, followed in 200 So. 484. — 

La.App. In action for injuries to 
pele who while loading coal ont 


Ls 


trailer which was coming off the ferry, 
evidence showed that truck driver wa : 
negligent in cutting too sharply to his _ 
left and in his failure to keep a proper 
lookout for plaintiff and that plaintiff 
was not contributorily negligent—Hare ~ 
¥, Yes Amsterdam Casualty Co., 1 So. 
F bie 
La.App. Evidence sustained conclu- — 
sion that gross negligence of defendani 
motorist was the “sole and producin 
cause” of accident which happen 
when defendants’ automobile ran into 
rear of plaintiff's automobile after 
plaintiff stopped near edge of highway 
preparatory to making a left-han ‘ 
turn, as against contention that acci- — 
dent was caused by contributory neg- — 
ligence of plaintiff in suddenly stop- 
ping without warning and in failin, ; 
to leave a 15-foot clearance on plain t 
tiff’s left side of highway as required 
by statute. Act No. 286 of 1938, § 3, 
rule 15.—Wells v. Home Indemnity Co., 
1 So.2d 453. 4 s\n 
La.App. Pedestrian, who was 
trapped by unexpected turning of truck _ 
into blind street without sufficient — 
warning, was not barred from recover- _ 
ing for injuries by evidence that he 
had been drinking, in absence of a | 
preponderance of testimony that his 
drinking had anything to do with the 
accident.—Coleman vy, Meriwether Sup- — 
ply Co., 1 So.2d 849. ( 


wey 

La.App. Evidence established that 
the sole cause of the collision was the 
negligence of the driver of the truck 
in driving into intersection at excessive — 
speed without a proper lookout and 
without having truck under prope 
control, and failed to establish tha 
driver of automobile was guilty of any — 
contributory negligence that caused the — 
collision.—O’Conner v. Massachusetts | 
Bonding & Insurance Co., 2 So.2d 234. — 

La.App. In action for personal inju- 
ries and property loss sustained in col- — 
lision of defendant’s automobile wit 
rear of automobile driven by plaintiff, 
evidence held sufficient to support trial 
judge’s finding that collision occurred 
on left side of center line of highway 
as result of plaintiff’s negligence in 
swerving automobile to left of highway 
without warning when defendant was — 
about to pass it from rear, and driving 
automobile while under influence of al- 
coholic liquor.—Kemper y. Land, 2 So. 
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La.App. Evidence was sufficient to. 
permit motorist to recover from owner 
and driver of taxicab for personal in- 
juries and damage to automobile gsus- 
tained in collision at intersection, on 
ground that collision occurred solely 
through fault of taxicab driver who 
proceeded into intersection without ex- 
ercising care and crashed into automo- 
bile at a time when motorist had al- 
ready pre-empted the intersection and 
that motorist was not guilty of con- 
tributory negligence.—Taney v. White 
Top Cabs, 2 So.2d 281. 

La.App. In action by motorist who 
eollided with rear of ice truck which 
had turned on highway, conflicting evi. 
dence warranted conclusion that motor- 
ist was not contributorily negligent.— 
Butler v. Houma Ice Co., 2 So.2d 286. 

La.App. Evidence was sufficient to 
show that collision between plaintiff’s 
automobile and truck at intersection of 
paved highway and less important 
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graveled cross road was caused by neg- 
ligence of truck driver, and that plain- 
tiff was not contributorily negligent, 
on ground that plaintiff's speed of 40 
to 50 miles per hour at 9:30 A. M. on 
& paved highway was not excessive in 
view of fact that paved highway was 
the favored highway and_that plaintiff, 
as the motorist approaching from truck 
driver’s right, had right of way, and 
that truck driver heedlessly and reck- 
lessly without any concern about right 
of way of traffic on paved highway, 
: drove into interection without slowing 
down and ran into automobile after au- 
: tomobile was well beyond center of in- 
-_ tersection. Act No. 286 of 1938, § 3, 
‘rule 11(c).—Olano v. Leathers, 2 So.2d 
6-486 


‘ La.App. BHvidence warranted denial 
pf recovery from motorist for death 
; of pedestrian, on ground that pedestri- 
an suddenly walked out from between 
two parked taxicabs and into side of 
automobile, and that motorist could 
not have avoided the accident.—Stans- 
bury v. Drillon, 2 So.2d 662. . 

La.App. In actions for injuries to 
driver of city garbage wagon and fel- 
low employee in collision with defend- 
_ ant’s taxicab, evidence held sufficient to 
support trial judge’s finding that col- 
lision was caused Solely by taxicab 
driver’s negligence in driving taxicab 
into left “side of wagon, which was 
passing taxicab in opposite direction, 
not by running of wagon into station- 

ary taxicab, as defendant’ claimed.— 
_Gebbs v. Anderson, 2 So.2d 675. 
bho La.App. In action for property dam- 
ei age and injuries sustained when plain- 
tiffs’ automobile attempting to cross 
right-of-way street was struck by de- 
‘fendant’s automobile traveling upon 
_ right-of-way street, evidence supported 
finding that defendant was not negli- 
gent and that accident was due to neg- 
jligence of driver of plaintiffs’ automo- 
pbile-—Arline y. Alexander, 2 So.2d 710. 

La.App. In action for injuries sus- 
tained when plaintiffs’ automobile at- 
tempting to cross right-of-way street 
was struck by defendant’s automobile 
i traveling upon right-of-way _ street, 
- where sudden emergency presented it- 
self to defendant as result of failure 
of driver of plaintiffs’ automobile to 
stop at intersection, proof that acci- 
dent could have been avoided by de- 
- fendant’s swerving further to left would 
not render defendant liable under “last 
clear chance doctrine”’.—Arline y. Alex- 
ander, 2 So.2d 710. 

La.App. Evidence was __ insufficient 

to permit motorist to recover from 
owners of taxicab for damages sus- 
tained in collision. at intersection of 
streets of equal dignity, on ground 
that driver of taxicab approached in- 
tersectior from motorist’s right and 
therefore had right of way, and that 
motorist reached intersection at about 
the same time as taxicab, and that 
taxicab approached slowly and_ cau- 
tiously and that motorist’s speed was 
too tast.—Terrebonne v. Toye Bros. 
Yellow Cab Co., 3 So.2d 224. 

La.App. In action for damages to 
automobile from collision with ap- 
proaching automobile, evidence that 
driver of approaching automobile 
sought to pass to the left of a trolley 
bus that was headed in the same direc- 
tion, and then suddenly turned left 
_ across path of plaintiff's automobile in 

the mistaken belief that there was not 

room to pass between bus and plain- 
tiff’s automobile, coupled with evidence 
that plaintiff sought to avoid accident 
by applying his brakes and turning to 

the right sustained recovery.—Brown v. 

Dickson, 3 So.2d 562, 

La.App. In pedestrian’s action for 
injuries sustained. when she was struck 
by motorist while crossing principal 
street in small incorporated town, evi- 
dence held to show that pedestrian 
was grossly negligent to moment of 
accident in that she did not employ the 
requisite care and caution in crossing 
street.—Law vy. Osterland, 3 So.2d 674, 
affirmed 8 So.2d 680, 198 La. 421. 

Mass. In automobile accident case, 
fact that neither plaintiff saw defend- 
ants’ approaching automobile at street 
intersection was not conclusive evidence 
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that plaintiffs were negligent, although 
it was a factor of importance.—Morton 
v. Dobson, 80 N.H.2d 231. ‘iy 

Evidence authorized finding that 
plaintiff and driver had taken reason- 
able precautions as they neared inter- 
section to determine presence of auto- 
mobiles on street on which defendants’ 
automobile was traveling, that defend- 
ants’ automobile might not then have 
been within vision of plaintiff and 
driver, and that plaintiff and driver 
were not careless in relying upon ob- 
servations which they had made and 
in believing that it was safe to pro- 
ceed over intersection. G.L.(Ter.Hd.) 
ce. 231, § 854.—Morton y. Dobson, 30 
N.EB.2d: 231. 

Evidence authorized finding that 
plaintiff and driver did not violate 
right of way statute, and that driver 
of defendant’s automobile should have 
seen approach of plaintiff's automobile 
in time to have averted collision, and 
that accident was caused solely by neg- 
ligence of driver of defendant’s auto- 
mobile. G.L.(Ter.Ed.) ec. 89, § 8; ¢ 
231, § 85A.—Morton v. Dobson, 30 N. 
H.2d 231. i 

Mass. In action for injuries to pe- 
destrian who, because ‘sidewalk was 
blocked by truck, walked in front of 
it and, when truck rolled down toward 
street, pedestrian swung around trying 
to escape and caught his thumb on 
passing automobile and was thrown 
against the truck, evidence sustained 
finding that truck driver was negligent 
and that pedestrian was not contribu- 
torily negligent.—Tagerman y. Railway 
Express Agency, 33 N.B.2d 569, 308 
Mass. 517 

Mich. Evidence warranted pedestri- 
an’s recovery for injuries sustained 
when struck by motorist while crossing 
street, on ground that motorist was 
guilty of negligence which was proxi- 
mate cause of accident, and that pedes- 
trian was not guilty of contributory 
negligence.-Eagan v. Edwards, 293 N. 
W. 641, 294 Mich. 260. 

Mich. In pedestrian’s action for in- 
juries sustained when struck by back- 
ing taxicab, where testimony, most 
favorable to pedestrian showed that. she 
started to cross street with signal 
lights in her favor after determining 
that she could cross in safety and that 
she had no warning of backing cab 
except scream of bystander after she 
was in a position of peril, jury was 
authorized to disbelieve conflicting evi- 
dence of defendants and find pedes- 
trian not guilty of contributory negli- 
gence.—Schultz v. Frost, 293 N.W. 716. 
294 Mich. 457. 


Mich. Finding that pedestrian who 
started across street when there was a 
safe break in traffic lane nearest her 
and who was struck by automobile 
while waiting near center of street 
for traffic in furthest lane to pass was 
free from contributory negligence was 
against the weight of the evidence, 
where it appeared from testimony of 
witnesses that pedestrian had crossed 
center line of street and was standing 
in lane in which defendant’s automobile 
was _traveling.—Dewey vy. Perkins, 295 
N.W. 3338, 295 Mich. 611. 

Mich. In action for injuries sus- 
tained when: plaintiffs were struck by 
automobile while standing in traveled 
portion of icy city street at night 
near the rear of their automobile, 
which stood facing curb but extending 
into street as result of recent collision 
with another automobile, evidence that 
attention of plaintiffs was distracted 
from peril of their position by reason 
of questioning of them by _ police_of- 
ficer with respect to previous collision 
warranted finding that plaintiffs were 
ponte eh te of out ety negligence, 
—Ebel v. Bruzewski, 296 N.W. 

Mich. 654. : Solna 

Mich. Evidence held to 
eontributory negligence, as a matter 
of law, of motorcyclist in collision 
with automobile making left turn, 
where automobile had entered inter- 
section first, had right of way, and 
was stopped at time of collision.— 
Saunders v. Berger, 297 N.W. 240, 297 
Mich. 199. 


establish 


ao as Tk ‘at A 

Mich. Where first motorist stoppe 
to avoid striking pedestrian crossing 
street on a misty evening with pave- 
ment wet and icy, second motorist also — 
stopped, but the third motorist skid- 
ded into second automobile, which was 
propelled forward with such force that 
it caused the first automobile to strike 
pedestrian, and pedestrian admitted 
that she was guilty of contributory 
negligence, in pedestrian’s action 
against third motorist, evidence sus- 
tained verdict for the third motorist 
who was sought to be held liable under 
“subsequent negligence doctrine’ or 
‘last clear chance doctrine’’.—Agrano- 
witz v. Levine, 298 N.W. 388, 298 
Mich. 18. i 

Mich. Evidence, including physical 
facts, established that motorist, in not 
observing truck approaching on state 
highway, and _ in driving automobile 
from private driveway into the high- 
way in front of the truck, was guilty 
of negligence which was a “proximate 
cause” of collision between the auto- 
mobile and truck. Comp.Laws 1929, § 
4713,—Pierson v. Bailey Products Co., 
298 N.W..518, 298 Mich. 243. 

Minn. In action for injuries to pedes- 
trian struck by defendant’s automobile, 
defendant’s evidence, tending to show 
that when plaintiff was about to cross 
street at intersection she saw automo- 
bile approaching some 150 feet to her 
left and that she started te cross street 
and collided with rear right side of 
automobile, justified jury’s finding on 
conflicting evidence that plaintiff was 
contributorily negligent, so as to re- 
quire affirmance of order denying her 
motion for new trial.—Repplinger vy. 
Hajek, 296 N.W. 23. : 


Mo. In.action against ewner of truck 
by guest in automobile for injuries 
sustained by the guest when the auto- 
mobile collided with truck in almost 
head-on collision, evidence established 
that shortly before the collision the 
guest was in certain and imminent peril 
within meaning of the humanitarian 
doctrine.—Evans vy. Farmers LHlevator 
Co., 147 S.W.2d 593. 

Mo. Pedestrian who was struck by 
automobile immediately after pedes- 
trian crossed highway and when she 
was on shoulder of the highway, sus- 
tained burden of showing that she was 
not guilty of contributory negligence 
barring recovery for injuries sustained 
from motorist who allegedly drove au- 
tomobile onto shoulder to avoid strik- 
ing. the  pedestrian-—Goldbaum _ v. 
James Mulligan Printing & Publishing 
Co., 149 S.W.2d 348. 


Mo.App. In action for injuries sus- 
tained by automobile guest when au- 
tomobile in which she was riding col- 
lided with truck approaching from 
opposite direction, agaimst driver and 
owner of truck, brought under human- 
itarian doctrine, evidenee was required 


- to disclose that a reasonably sufficient 


time was afforded truck driver. after 
he discovered, or should have discoy- 
ered guest’s peril, in which it was 
reasonably possible for him to act to 
prevent the injury in order to make a 
case under the humanitarian doctrine. 
—Rafferty 'v. Levy, 153 S.W.2d 765. 


Mo.App. In action for injuries sus- 
tained when plaintiff’s one-horse wagon 
was struck from rear by defendant’s. 
automobile shortly after dark, brought 
under humanitarian rule, testimony of 
defendant and defendant’s son, who. 
was driving automobile at time of ac- 
cident, that they were unable to see 
plaintiff's wagon in time to avoid col- 
lision, because they were blinded by 
headlights of two automobiles ap- 
proaching from opposite direction, was 
not conclusive——Knebel v. Poese, 153 
S.W.2d 844, 

Neb. In action for injuries sustained. 
by motorist when automobile collided 
head on with truck, wherein motorist 
and truck driver each contended that 
the other was on the wrong side of the 
highway, evidence was sufficient to au- 
thorize jury to find that collision oc- 
curred at point on highway fixed by 
aivarisbrBeore Vv. Krejei, 29% N.W. 

vo. 


N.J.Sup. In action for injuries as 
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 erwise 


x en truck et 
to the street, that 
of speed limit fixed by statute or ordi- 
nance was eyidenee on question of neg- 


but was not conclusive and, 
standing alone, was not a bar to_re- 


Pig cee 21 A.2d 665, 127 N.JiL. 
-N.Y.App.Div. In action by 16 year 
old plaintiff against automobile host 
who was driving on left-hand side of 
highway for injuries sustained in head- 
on collision, evidence did not sustain 
jury’s finding that infant plaintiff was 
eontributorily negligent.—Whitbeck v. 
are 21 N.Y.S2d 201, 259 App.Div. 
1109. 

N.Y.App.Div. Evidence that wife 
while riding in automobile driven by 
husband saw lights of defendants’ au- 
tomobile approaching from rear, and 
that she uttered no warning to her 
husband and acquiesced in husband’s 
turning to left, supported finding that 
wife was guilty ef contributory negli- 
gence barring recovery for injuries 
sustained in collision, where jury found 
that husband was guilty of contribu- 


tory negligence in failing to signal his 


intention to turn.—Babisch v. Elliott, 
21 N.Y.S.2d 340 ° 

N.Y.App.Div. In action against 
State for death of occupant of automo- 
bile which ran inte rear of an unlight- 
ed army truck which was being driven 
in Ohio by national guardsmen from 
New York, evidence sustained findings, 
that accident occurred by reason of 
concurring negligence of automobile 
driver in failing to see or heed flash- 
light which a guardsman was waving 
from rear of truck, and negligence of 
those in charge of truck in failing to 
provide proper lights on truck or oth- 
give adequate warning and 
without decedent’s negligence. Laws 
1934, ce. 797.—Gibsen v. State, 21 N.Y. 
$.2d 362, 259 App.Div. 1104, affirming 
19 N.Y.S.2d 405, 173 Mise. 893. 

N.Y.App.Div. In action for damage 
to truck trailer, parked on wrong side 
of highway, when struck by defendant’s 
truck sliding backwards down hill, de- 
fendant’s negligenee and plaintiff’s con- 
tributory negligence held fact questions 
for jury, which properly found verdict 
of no cause of action under evidence.— 
Bonded Freightways v. Codington, 22 
N.Y.S.2d 365, 260 App.Div. 832. 


N.Y.App.Div. In action against 


- motorist for pain and suffering en- 


dured by pedestrian prior to pedes- 
trian’s death, evidence warranted re- 
covery on ground that pedestrian was 
free from contributory negligence.—Nil- 


son v. Oppenheimer, 23 N.Y.S.2d 621, 
260 App.Div. 670. 
N.Y.App.Div. In action against 


motorist for pain and suffering endured 
by pedestrian prior to pedestrian’s 
death, after being struck by automobile 
while crossing street, rule that there 
must be proof that pedestrian looked 
before attempting to cross street, was 
inapplicable.—Nilson v. Oppenheimer, 
23 N.Y.S.2d 621, 260 App.Div. 670. 


N.Y.App.Div. Where there was direct 
testimony from disinterested witnesses 
that collision occurred after automobile 
in which plaintiff was riding had 
passed over the center line of intersect- 
ing street, and the evidence as to speed 
was conflicting, evidence authorized re- 
covery for injuries sustained by plain- 


tiff as a passenger in husband’s auto-' 


mobile with whieh defendant’s automo- 
bile collided at intersection.—Daton v. 
Paige, 24 N.Y.S.2d 522, 261 App.Div, 
850 


N.Y.App.Div. In consolidated  ac- 
tions arising out of automobile col- 
lision at intersection where there was 
evidence of defendant’s excessive speed 
and that plaintiff failed to stop at in- 
tersection, verdict for defendants was 
against weight of credible evidence.— 
Woodward v. Phipps, 26 N.Y.S8.2d 393. 
261 App.Div. 865. 

N.Y.App.Div. In automobile accident 
case, verdict for defendants was unau- 
thorized where evidence established 
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owner, and that plaintiff, an infant, 
was not guilty of contributory negli- 
gence.—Lembach v. Lester, 28 N.Y.S.2d 
108, 262 App.Div. 817. 4 

N.Y.Sup. In action by motorist who 
as he was turning left at intersection 
became involved in collision with ap- 
proaching police car, where there was 
no external evidence to identify the 
police car, and its siren was not used, 
verdict finding that motorist was not 
negligent in attempting to make turn 
when according to his testimony police 
car was several hundred feet away was 
not against weight of the evidence.— 
Guthrie v. Thomas, 24 N.Y.S.2d 934, 
affirmed 24 N.Y.S.2d 936. 

N.C. In action for death of 14-year- 
old) bicyclist when struck by bus trav- 
eling in same direction, evidence as to 


bicyclist’s intelligence and capacity was 


sufficient to show that he was amenable 
to ordinary rule of contributory negli- 
gence as a bar to the action—Van 
Dyke v. Atlantic Greyhound Corpora- 
tion, 10 S.H.2d 727, 218 N.C. 283. 

N.C. Evidence that intestate, who 
was fatally injured when struck by de- 
fendant’s truck, was walking on 
traveled portion of highway otherwise 
than on his extreme left-hand side 
thereof as required by statute, and 
suddenly attempted to cross to left 
side in front of on-coming truck know- 
ing of its approach when he had a 
perfectly safe position on his right- 
hand side of highway, established in- 
testate’s contributory negligence as a 
matter of law. Code 1939, § 2621(320), 
subd. (d).—Miller v. Lewis & Holmes 
Motor Freight Corporation, 11 S.H.2d 
300, 218 N.C. 464. 

N.C. In action for personal injuries 
sustained in collision between plain- 
tiff’s automobile and defendant’s truck 
at a street crossing, evidence sup- 
ported verdict for defendant on issue 
of contributory negligence.—Vinson v. 
Everette, 13 S.H.2d 531. 

Ohio App. Evidence was insufficient 
to sustain judgment in favor of de- 
fendant whose automobile was in- 
volved in collision at intersection with 
another automobile which had right of 
way, where there was no substantial 
evidence that other automobile was be- 
ing operated in an unlawful manner. 
Gen.Code, §§ 6310-28, 6310-28a.—Gen- 
eral Exchange Ins. Co. v. Blizer, 31 .N. 
BH.2d 147. 


Ohio App. In action for death of 
pedestrian struck by truck, evidence 
that pedestrian was walking within 
three feet from curb and that automo- 
biles were parked along curb sustained 
determination that the pedestrian was 
not moving in the vehicular traveled 
portion of the highway at time he was 
struck. Gen.Code, § 6310-34.—Sprung 
vy. EB. I. Dupont De Nemours & Co., 34 
N.E.2d 41, appeal dismissed 23 N.H.2d 
947, 186 Ohio St. 94. 


Ohio App. A motorist, whose admis- 
sions revealed that he could have seen 
parked truck in time to stop within 
assured clear distance ahead if his au- 
tomobile had been equipped with prop- 
er headlights, was guilty of ‘negligence 
per se’ contributing to cause collision 
with truck and barring recovery of 
damages, in absence of evidence that 
motorist was confused by lights of 
approaching automobile or that it sud- 
denly and unexpectedly swerved into 
motorist’s path, particularly where 
motorist’s evidence of how accident 
happened was contradicted by the 
physical facts. Gen.Code, §§ 6310-1, 
12603.—Buescher v. Hllenberger, 34 N. 
H.2d 10138. 

Ohio App. In action by owner and 
driver of truck against motorist for 
damages sustained in collision occur- 
ring when truck proceeding down hill 
collided with preceding automobile 
making left turn into private drive- 
way, evidence warranted verdict for 
truck driver on ground that motorist’s 
negligence proximately caused the col- 
lision, and that truck driver’s con- 
tributory negligence with respect to 


by truck walked straight south from 
northwest corner as she testified, jury 
could have found that pedestrian wa 


west of crosswalk when accident oc- 
2 J 


In deaf pedestrian’s 
tion for injuries received when stru 
by defendant’s truck while pedestri 
was crossing street near “Y” interse 
tion, pedestrian’s testimony that he h: 
looked in both directions before 
while crossing street, which was 
feet wide, was not conclusively re 
butted by fact that pedestrian w 
struck after he had taken approxima' 
ly 10 steps on his way across street 
where pedestrian had reached center _ 
of street before being hit, and truck, 
which was on wrong side of street 
time of accident, was out of view whe 
pedestrian started across street, and 
truck was traveling 15 to 20 miles pe 
hour.—Adams v. Armour & Co., 16 

2d 142, 142 Pa.Super. 280. ; 

Pa.Super. 


covery, since it was jury’s duty A 
reconcile’ his inconsistent stateme : 
and determine which should prevail.— 
Steingart v. Kaney, 19 A.2d 499, 
Pa.Super. 534. ; ‘ 
Pa.Super. In motorist’s action f 
damages and personal injuries 
tained in collision with truck, moto 
could not recover if he was guilty o: 
the slightest negligence contributin: 
the accident, even though truck dr 
was also negligent, and verdict sho 
be governed by preponderance of 
evidence.—Hess y. Stiner, 19 A.2d 
144 Pa.Super. 249. 


Pa.Super. 


and circumstance to have any proba 
value——Carroll v. Kirk, 19 A.2da 
144 Pa.Super. 211. : 


Pa.Super. In action for damage to 
automobile which eollided with truck 
driven from private lane across state 
highway on which automobile as 
traveling to a meadow, evidence justi- 
fied finding that truck owner did n 
look to his right before entering hi 
way and that truck owner alone 
negligent and responsible for the co 
lision. 75 PS. § 573(a).—Carroll y. 
Kirk, 19 A.2d 584, 144 Pa.Super. 211. — 

Pa.Com.Pl. Plaintiff testified that he — 
was hurrying as he entered the high- 
way from the far side of an automobile — 
parked with its rear just off the tray- — 
elled road, and had travelled about 8 
or 10 feet when he was struck by de- 
fendant’s car. The day was clear and 
he could see along the said road 300 
feet in the direction from which the de- 
fendant approached. He looked as he 
entered the roadway but did not see 
the approaching car. The defendant 
stopped his car within eight feet. — 
Held, that the plaintiff was guilty of 
eontributory negligence, that there was 
no evidence of negligence on the part of 
the defendant, and that judgment 
should be entered in favor of the de- 
fendant.—Todd v. Simpers, 29 Del. 503. 

Pa.Com.Pl,. It was held, under the 
evidence, that the presence of four pas- 
sengers on the front seat of the auto- 
mobile in which plaintiff was riding 
was not a contributing cause of the ac- 


cident.—Twardowski v. Olock, 56 
Montg. 222. 
Pa.Com.Pl. It was held, under the 


evidence, that, although plaintiff driver 
of automobile, upon entering an inter- 


_ , Sl el 
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section, was unable, because of shrub- 
bery, to look down the intersecting 
highway, he nevertheless exercised such 
eare before entering the intersection as 
to preclude a defense of contributory 
Bee asco arrige vy. Luff, 57 Montg. 


S.D. Where truck driver was fa- 
miliar with intersection and had unob- 
structed view of traffic approaching on 
through highway which driver was ap- 
proaching from intersecting road, and 
there was no evidence that driver was 
deceived by speed of automobile driven 
by motorist on highway, and if truck 
driver had stopped before entering in- 
tersection in obedience to statute re- 
quiring him to stop, and kept a rea- 
sonable and careful lookout he would 
have seen automobile and averted col- 
lision, incontrovertible surrounding cir- 
eumstances and physical facts over- 
came presumption of due care on truck 
driver’s part, and established his con- 
tributory negligence as a matter of 
law precluding recovery for his death 
resulting from collision. SDC 44.0321. 
—McKiver v. Theo. Hamm Brewing 
Co., 297 N.W. 445. 

Tenn. Evidence established that de- 
fendant truck driver was not guilty of 


any negligence, so as to render either 


his employer, 


himself or owner of truck, who was 
liable for injuries sus- 


tained by plaintiff when she drove her 


relating to defense of 


passing 


automobile into rear end of truck, and 
that plaintiff was guilty of contributo- 


ry negligence in not having her auto- 


mobile under control, where it appear- 
ed that collision resulted. when entire 
line of traffic was stopped suddenly 
when a taxicab stopped to discharge a 
passenger, and defendant driver man- 
aged to stop without hitting automo- 
bile in front of him, but that plaintiff 


ran her automobile into rear of truck. 


—Russell vy. Furniture Renewal, 151 S. 
W.2d 1066, 177 Tenn. 525. 

Tenn.App. In actions for damages 
growing out of collision between auto- 
mobile and truck when truck was 
backed out into street from parking 


place at curb and the tail gate of the 


truck came in contact with the automo- 
bile, evidence established that driver of 
automobile was not guilty of negli- 
gence proximately contributing to the 
eollision and that the driver of the 
truck was negligent.—Price-Bass Co. v. 
Owen, 146 S.W.2d 149. 

Tex.Civ.App. In action for injuries 
received in automobile collision result- 
ing when defendant attempted to pass 
a third party’s automobile from its 
rear at a time when third party’s auto- 
mobile and plaintiff's automobile were 
in opposite directions, evi- 
dence sustained finding that defendant 
was negligent and findings adverse to 
defendant on plea of contributory neg- 
ligence in that plaintiff did not have 
headlights burning on his automobile. 
Pen.Code 1925, art. 801.—Rhone v. Fox, 
142 S.W.2d 542, error dismissed. 

Tex.Civ.App. In automobile accident 
case, evidence supported jury’s answers 
favorable to plaintiff on special issues 
} contributory 
negligence.—Texas Steel Co. v. Rock- 
holt, 142 S.W.2d 842, error refused. 

Tex.Civ.App. In action for injuries 
suffered in head-on collision between 
automobile and truck while automobile 
was entering a curve in much-traveled 
highway, evidence held to authorize 
findings of contributory negligence by 
automobile driver and that such neg- 
ligence was the proximate cause of her 
injuries—Blocker v. Brown Express, 
144 S.W.2d 451, error refused. 

Tex.Civ.App. In guest’s action for 
injuries sustained when automobile in 
which she was riding collided with 
guard rail on side of highway when 
driver attempted to avoid colliding with 
defendant motorist’s automobile which 
was left on highway at night after col- 
liding with a concrete post on opposite 
side of road, evidence failed to show 
that headlights on host’s automobile 
were not in compliance with statutory 
requirement. Vernon’s Ann.P.C. arts. 
798, 827a.—Tippit v. Gohman, 145 S. 
W.2d 908, error dismissed, judgment 


correct. 
Tex,.Civ.App. In action for death of 
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plaintiffs’ son who rode bicycle into 
city street from private driveway and 
was struck by defendant’s automobile 
which was travelling on wrong side of 
street, where defendant sought to raise 
issue of son’s rate of speed as being 
contributory negligence, the rate of 
speed was not required to be estab- 
lished with mathematical certainty, but 
was required to be established with 
some degree of definiteness so as to al- 
low quality of the alleged negligent act 
to be judged.—Jennison v. Darnielle, 
146 S.W.2d 788, error granted. 

Tex.Civ.App. In suit arising out of 
head-on collision between automobile 
and truck on foggy morning, evidence 
sustained findings that motorist was 
driving on right side of highway and 
that a proximate cause of motorist’s 
death was truck driver’s negligence in 
failing to stop truck subsequent to col- 
lision, but before truck pushed automo- 
bile into telephone post.—Younger Bros. 
v. Ross, 151 S.W.2d 621, error dis- 
missed. 

Tex.Civ.App. In action*for death of 
motorist who collided with truck ap- 
proaching on its right side of highway, 
evidence established as matter of law 
that excessive speed of motorist prox- 
imately contributed to cause the col- 
lision.—Texas Pacific Coal & Oil Co. v. 
Wells, 151 S.W.2d 927, error granted. 

Tex.Civ.App. Where action for death 
of motorist who, while traveling at ex- 
cessive speed, suddenly turned onto his 
left side of bis way and collided with 
oncoming truck, was based on theory 
that truck driver turned truck onto 
his left side of highway just before the 
collision, but truck driver testified that 
motorist attempted to pass another au- 
tomobile and that truck driver took to 
the edge of the road just off the high- 
way “when he hit me’, the doctrine of 
“discovered peril’ was not applicable. 
—Texas Pacific Coal & Oil Co. vy. Wells, 
151 S.W.2d 927, error granted. 

Tex.Civ.App. In action by motorist 
for injuries sustained in collision at in- 
tersection between his automobile and 
a truck, evidence sustained jury’s find- 
ing that motorist was not guilty of 
contributory negligence.—Pure Oil Co. 


v. Crabb, 151 S.W.2d 962, error re- 
fused. 
Tex.Civ.App. In action by motorist 


for injuries sustained in collision at in- 
tersection between his automobile and 
a truck, evidence sustained jury’s find- 
ings that driver of truck discovered 
motorist’s peril within time to avoid 
collision, but that he failed to exercise 
ordinary care and to use all means at 
his command, consistent with his safe- 
ty and that of the truck and its oe- 
cupants, to avoid the collision.—Pure 
Oil Co. v. Crabb, 151 S.W.2d 962, er- 
ror refused. 


Tex.Civ.App. In action by following 
motorist for injuries sustained in colli- 
sion with preceding automobile parked 
on right side of three-lane highway 
without lights, evidence held to show 
as a matter of law that following mo- 
torist was negligent in failing to keep 
a proper lookout and that such negli- 
gence was a proximate cause of the 
collision.—Texas Consolidated Theaters 
v. Mauldin, 152 S.W.2d 930, error re- 
fused. 

Vt. Evidence that defendant’s auto- 
mobile struck the second of two auto- 
mobiles in front of him when it sud- 
denly stopped in such a manner that 
defendant’s automobile glanced off to 
his left and into path of plaintiff’s ap- 
proaching automobile driven by plain- 
tiff’s son, and that son applied brakes 
and pulled to his right as far as he 
could without hitting guard rail before 
automobiles collided, showed that de- 
fendant was guilty of negligence which 
contributed to collision as a ‘proxi- 
mate cause” and that plaintiff’s son 


was free from contributory negligence. 


—Cote v. Boise, 16 A.2d 175 

Va. Evidence that truck driver drove 
about 600 feet in rear of school bus on 
icy highway, the shoulders of which 
were hidden by three inches of snow 
and along the side of which snow had 
been banked, that bus came to gradual 
stop to pick up school girl, that elec- 
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tric signal device on rear of 1 
cated that bus was stopping, but that 
truck driver did not apply brakes un 
only 75 feet from bus, and that truck 
skidded into rear of bus, established 
that bus driver was not negligent in 
manner of stopping or, under statute, 
in stopping on traveled portion of high- 
way, and that truck driver’s want of 
care, was a contributing if not the sole 
“proximate cause” of the accident, 
hence truck driver could not recover. 
Code 1936, § 2154(122, 133).—Webb v. 
Smith, 10 S8.H.2d 503. 2 

Va. In action for injuries sustained 
in automobile collision at intersection 
by occupant against driver of other 
automobile, evidence failed to show 
that guest was guilty of contributory 
negligence, where there was nothing to 
indicate to guest that automobile in 
which he was riding was being driven 
in a reckless or unlawful manner, and 
undisputed testimony showed that when 
automobile reached intersection, in 
obedience to traffic signs, it came to a 
full stop, and that both driver and 
guest looked in direction from which 
defendant’s automobile came, but that 
intervening obstructions prevented a 
view of defendant’s approaching auto- 
ee e v. Pearce, 11 S.H.2d 
600. 

Wa. Evidence that motorist started. 
from a full stop into intersection in 
path of truck some 70 feet away, and 
that she did not again see truck until 
it was within five or ten feet from her, 
established as matter of law that mo- 
torist was contributorily negligent, so 
as to preclude recovery for any dam- 
ages resulting from collision—Penoso 
bie Pender Grocery Co., 13 S.H.2d 

Va. Evidence warranted recovery 
from motorist approaching from pedes- 
trian’s left, for death of pedestrian who 
was struck by motorist approaching 
from left while pedestrian was stand- 
ing in middle of street to permit pass- 
ing of another motorist approaching 
from pedestrian’s right, on ground that 
motorist approaching from left was 
oblivious of predicament of pedestrian 
and that pedestrian was not guilty of 
“contributory negligence,’ inasmuch as 
pedestrian had reached zone of com- 
parative safety in middle of street and 
had every reason to believe that mo- 
torist approaching from left would pur- 
sue the proper course and pass behind 
pedestrian in a 21-foot space between 
pedestrian and curb.—Thornton vy. 
Downes, 14 S.H.2d 345, 177 Va. 451. 


Wa. Evidence that motorist driving 
about midnight at speed not exceeding 
40 miles per hour saw pedestrian walk- 
jing toward him, that motorist was 
blinded by headlights of oneoming au- 
tomobile but did not slow down, that 
his vision did not clear until he was 
virtually upon the pedestrian and that 
he was unable to avoid striking her 
sustained verdict that motorist was 
guilty of negligence and that pedestri- 
an was free from contributory negli- 
gence. Code 1936, §§ 2154(112), 2154 
(126), subd. (f).—Locker y. Carter, 15 
S.B.2d 39, 177 Va. 610. 


Wash. In action for injuries sus- 
tained by member of firm which had 
contracted to pay for painting of truck 
belonging to hauler for brewing com- 
pany which had agreed to pay for the 
work, evidence sustained finding that 


negligence of company employee in 
cranking truck while member was 
pouring gasoline into carburetor for 


priming purposes proximately caused 
the injuries, and that neither injured 
member of firm nor his partner was 
contributorily negligent.—Clarke y. Bo- 
hemian Breweries, 110 P.2d 197, 
Wash, In action for injuries sus- 
tained when automobile driven by de- 
fendant skidded to left side of high- 
way and collided with approaching 
automobile driven by plaintiff, evi- 
dence was insufficient to show that 
plaintiff was contributorily negligent 
in not stopping or not turning farther 


to the right.—Tutewiler v. Sh 
111 P.2d 215. rie 
Wash. Evidence established that mo- 


torist colliding with rear end of oil 
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_. yield right of way to disfavored driver. 


in traveling at speed that was too great 


k stopped on tra 
hway w: 
1eg] as matter of law, either in 
not maintaining a proper lookout, or 


to provide a fair margin of safety un- 
der circumstances, where it appeared 
that motorist ceased watching truck 
when 250 feet behind it and turned his 
attention to pickup truck towing a gas 
pump spproaching from other direc- 
tion, and that he did not again look 
at oil truck until within 75 feet of it, 
and that motorist did not reduce his 
speed below 40 miles per hour. Rem. 
Rev.Stat. § 6360—81.—Cronin y. Shell 
Oil Co., 112 P.2a 824. 

Wash. Evidence supported finding 
that disfavored driver’s bakery truck 
was not near enough to obstructed _in- 
tersection to be seen by favored driver 
at time he first looked to his left, and 
hence favored driver was not guilty of 
contributory negligence in failing to 


—McLean v. Continental Baking Co., 
114 P.2da 159. 

Wis. In action arising out of inter- 
sectional collision between automobile 
and bus making left turn, evidence that 
motorist did not see bus until his au- 
tomobile was 5 or 7 feet from the 
bus, although his view was unobstruct- 
ed for a distance of 170 feet from place 
of impact, established as a matter of 
law that motorist was negligent in fail- 
ing to keep a proper lookout, and that 
such negligence constituted ‘proximate 
cause” of collision—Manchuk v. Mil- 
waukee Hlectric Ry. & Light Co., 294 
N.W. 42, 235 Wis. 579. : 

*Wis. In action for injuries sustained 
by automobile guest and host in inter- 
sectional collision, evidence sustained 
jury’s finding that host was not negli- 
gent as to lookout.—Forecki v. Kohl- 
berg, 295 N.W. 7, -237 Wis. 67, re- 
epee. denied 296 N.W. 619, 2387 Wis. 
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Wis. In action for injuries sustained 
by automobile guest and host in in- 
tersectional collision, where alleged 
negligent conduct of host regarding 
speed, control and management of au- 
tomobile covered only a few seconds 
before collision and there was no evi- 
dence that host was confronted with 
same situation on any former occasion 
when guest was eat 3 with him. evi- 
dence was insufficient for jury on issue 
of guest’s assumption of risk and did 
not sustain finding that guest had as- 
sumed the risk.—Forecki yv. Kohlberg, 

295 N.W. 7, 237 Wis. 67, rehearing de- 
nied 296 N.W. 619, 237 Wis. 67. | 

Wis. In action for injuries sustained 
by automobile guest and host in in- 
tersectional collision, evidence sus- 
tained jury’s finding that guest’s negli- 
gence in failing to give warning to 
host of approach of defendant’s auto- 
mobile did not cause or contribute to 

_ the collision.—Forecki v. Kohlberg, 295 
N.W. 7, 237 Wis. 67, rehearing denied 
296 N.W. 619, 237 Wis. 67. 

Wis. In action against owner and 
driver of taxicab for death of pedes- 
trian who was struck on cab’s right 
side of highway while running across 
street at a point other than a cross- 
walk, evidence warranted denial of re- 
eovery on ground that sole 
mate cause’ of accident was pedes- 
trian’s failure to yield right of way 
and that pedestrian was intoxicated 
enough to be confused and incapable 
of making a correct observation, and 
that cab driver was not guilty of any 
want of ordinary care with respect to 
speed, lookout or control. St.1939, § 
$5.44(4).—Weber v. Barrett, 298 N.W. 
53, 288 Wis. 50. / 

Wyo. Evidence that a truck, which 
with its load weighed 8,000 pounds was 
being operated without chains on an icy 
highway down a 7 per cent. grade at 
a speed of 25 miles per hour when it 
collided with automobile entering high- 

from side road on truck driver’s 


wa : : 
left, warranted finding that a proxi- 
mate cause of collision was truck 
driver’s negligence in driving at a 


speed not reasonable and proper under 
the conditions, thereby precluding re- 
covery by truck driver notwithstand- 
ing negligence of driver of other auto- 


ad 
ontributorily 


“proxi- ° 


, , . ¥ : yao ed , 
le. Rev.St.1931, §§ 72-203, 72-204, 
—Pierce v. Bean, fp Bsa. 660. 
— See Boyden and Boyden y. Belshaw 
[1941] 2 Dom.L.R. 777, 
§ 1047 


- Ariz. In guest’s action for injuries 
sustained in collision with automobile 
alleged to have been parked on travel- 
ed portion of road, whether guest at 
time of the collision was engaged in a 
joint enterprise with others in a wa- 
termelon stealing expedition so as to 
preclude recovery for injuries was for 
the jury.—Salt River Valley Water 
Users’ Ass’n y. Green, 104 P.2d 162. 

Me. In action for injuries to driver 
of light truck which collided with 
heavy-duty truck at night on high- 
way, the position of the trucks on the 
highway when collision took place was 
on jury.—Lerman v. O’Donnell, 16 A. 


™m 


Me. Whether defendant’s truck was 
driven to the left across center line of 
highway and ran head on into automo- 
bile in which plaintiffs were riding 
while the automobile was proceeding 
«with due care on its own side was for 
the jury.—Beauchesne y. Sargent, 16 
A.2d 110. 

Mo.App. In action for injuries sus- 
tained when automobile in which 
plaintiff was riding was struck by 
taxicab, evidence as to who owned 
and operated the taxicab was for the 
jury.—Madison vy. Taxi Owners Ass’n, 
148 S.W.2d 106. 

In action against alleged owner, 
operator, and driver of taxicab which 
collided with automobile in which 
plaintiff was riding, evidence as to 
whether defendants were actually the 
owner, operator, and driver respective- 
ly of taxicab in question was for the 
jury.—Madison vy. Taxi Owners Ass’n, 
148 S.W.2d 106. 

N.H. Where plaintiff motorist testi- 
fied that, while her automobile was 
standing with front wheels cramped 
to left, defendant ran from behind at 
an excessive speed into left front fender 
and wheel of her automobile, thereby 
forcing it ahead so that right front 
fender and wheel collided with left rear 
fender and wheel of an automobile some 
five or six feet in front of plaintiff’s 
automobile, and defendant testified that 
he turned his automobile to the left 
just before the impact, court could not 
say as a matter of law that collision 
could not have occurred as plaintiff 
testified —Cedergren v. Hadaway, 18 
A.2d 380. 


N.H. Credibility of witnesses who 
differed as to speed and measure- 
ments in actions for personal injuries 
resulting from automobile accident 
was for jury.—LaPlante v. Rousseau, 
18 A.2d 777. 

N.J. Evidence presented question 
for jury as to whether bus swerved 
across center line into lane in which 
motorist was approaching and struck 
automobile, or whether motorist 
swerved across center line in front of 
bus, thus causing collision.—Hichel- 
berger v. Inter-City Transp. Co., 15 A, 
2d 758, 125 N.J.L. 365, affirming 10 A. 
2a 267, 123 N.J.L, 595. 

Pa.Com.P!]. It was proper to sub- 
mit to the jury the matter of contrib- 
utory negligence, the proximate cause 
of the accident, the right of presump- 
tion that any one approaching the in- 
tersection would not violate the law of 
the road, and the matter of the emer- 
gency confronting the plaintiff—Mc- 
Garvey v. Mages, 50 Dauph. 128, 
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Mich. In action for injuries sus- 
tained in automobile collision, the 
point that, as a physicai fact, the col- 
lision could not have occurred as 
claimed by plaintiff, was issue of fact 
for jury.—Barkinan v. Montague, 298 
N.W. 273, 297 Mich. 538. 

Tex.Civ.App. In action for personal 
injuries and for damages to automobile, 
a defendant who is not as a matter of 
law liable to plaintiff is entitled to a 
peremptory instruction and to a judg- 
ment in defendant’s favor notwithstand- 
ing a verdict for the plaintiff.—Skelly 
Oil Co. v. Johnston, 151 S.W.2d 863, 
error refused, 
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mt “Hyt-38 1049- pe ge 
©.0.A.N.M. In action agains! 
of truck for wrongful death of motori 
in head-on collision, trial court did not 
erroneously refuse to submit to 
question of motorist’s contri 
negligence in the operation of the 
tomobile in driving automobile at ex = 
cessive speed, where there was no sub-  — 
stantial evidence from which it could _ 
be reasonably inferred that the spe 
of the automobile was _ inconsiste! 
with the safety and proper use of t 
highway, or had any causal connec- — 
tion with the accident, or that by the | 
exercise of ordinary care and prudence, — 
motorist should have slowed automo- 


bile after it became apparent that 
truck was crossing to eee side of — 
14 F.2d 


highway.—Cain v. Bowlby, 
519 Be as 


C.C.A.Wis.. Where intersectional col- — 
lision occurred between automobile 
which had right of way and truck 
which failed to stop for red stop signal, 
whether negligence of motorist in fai 
ing to keep proper lookout and to o 
serve that truck driver was not yiel 
ing the right of way, in time to avo 
collision, was the “proximate cause” of 
the collision, was for jury.—Lucas v. — 
Interstate Motor Freight System, 115 
F.2d 602. age 

Ala. In action by guest for injuries © 
resulting from a motor vehicle accident — 
allegedly caused by the wantonness of 
truck driver, trial court properly di- 
rected a verdict for defendant at th 
conclusion of guest’s testimony, wher 
guest’s testimony was such that there 
was no reasonable inference of wanton- 
ness to be had from it, as the proxi- 
mate cause of guest’s injuries. Gen. 
Acts 1935, p. 918.—Chapman y. Nelson, 
200 So. 763. aM 

Ark. In father’s action against m r 
torist for death of eight-year-old son — 
killed in automobile accident, evidence 
whether motorist was negligent in ‘re- _ 
spect poe speed and lookout and wheth- ~~ 
er suc 


A, 
ad: 


of collision and resultant injuries, and — 
whether negligence of each concurr 

with that of the other, were questions — 
for jury.—Bramble v. McEwan, 104 P. 
2d 1054. use 
_Cal.App. Where truck was parked 

diagonally to curb in violation of ordi- 
mance and at an angle which caused 
one corner of the truck to project over 
metal safety tabs which marked street- 
car overhang, whether violation of the — 
ordinance was the sole ‘proximate — 
cause” of injuries to streetcar passenger 
who, in preparing to alight from car, 
inclined his head beyond side of car — 
in order to observe traffic conditions, 
and was.knocked from the car when — 
corner of truck struck his head, was 
for jury.—Murphy vy. St. Claire Brewin 
Co., 107 P.2d 2738. WS 


Cal.App. In action arising out of 
collision between automobiles  ap- 
proaching from opposite directions, 
evidence as to whether drivers of au- 
tomobileg were negligent and contribu- 
torily negligent, and as to proximate 
cause of accident, was for jury. Vehi- | 
cle Code, §§ 510, 531, St.1935, pp. 176, 
183, and § 525, St.1937, p. 619—Na- 
tional Automobile Ins. Co. v. Cunning- 
ham, 107 P.2d 6438, 41 Cal.App.2d 828. 

Cal.App. Where motorist parked his 
automobile so that rear of automobile 
extended more than 3% feet onto paved 
portion of highway in violation of 
statute, at time when it would have 
been practical to park automobile com- 
pletely off paved portion, thereby caus- 
ing pedestrians walking close to their 
left-hand edge of highway to go out 
on highway far enough to pass around 
the obstruction, and pedestrians were 
struck by the parked automobile when 
anather automobile skidded ° across 
highway and struck parked automo- 
bile, motorist who parked automobile 
in violation of statute was guilty of a 
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“continuing negligence”, and whether 
such negligence was “proximate cause” 
of pedestrians’ injuries was for jury. 
Vehicle Code, §§ 564, 582, St.1935, pp. 
188, 190.—Takako Inai vy. Hde, 109 P. 
2d 400. 

Cal.App. In action for injuries sus- 
tained in automobile collision by plain- 
tiff who was riding with co-employee, 
which occurred at unobstructed inter- 
section, evidence failed to establish as 
a matter of law absence of negligence 
on part of defendant, which was prox- 
imate cause of collision. Vehicle Code, 
St.1935, p. 93 et seq.—Anderson v. 


* Lang, 109 P.2d 981. 
Cc 
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Colo. ) 
whose automobile was negligently side- 
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section, 


al.App. In action arising out of au- 
tomobile collision on city street, wheth- 
er act of plaintiff motorist in taking 
his eyes off road momentarily to wave 
to friends, or in driving automobile at 
rate of speed between 35 and 40 miles 
er hour, constituted contributory neg- 
igence which was “proximate cause” of 
collision, was for the jury.—Bauer v. 
Davis, 111 P.2d 715. 
Cal.App. In pedestrian’s action 
against a gas and electric company, its 


truck driver, and operator of a bus for 
injuries 


sustained when pedestrian 
was struck by bus as it was driven to 
left of a safety zone to avoid truck 
- which was parked between curb and 
safety zone while driver was servicing 
street light fixtures owned by city and 
county, whether parking of truck had 


anything to do with swerve or turn 


of bus onto street car tracks, as result 
of which accident occurred, or whether 
bus operator could have avoided ac- 


_ cident, notwithstanding that he vio- 


- lated ordinance prohibiting driving to 
left of safety zone, were questions for 


jury. Vehicle Code, § 586, St.1935, p. 


91.—Fennessey v. Pacific Gas & Blec- 
ric Co., 116 P.2d::479. 


In action for death of motorist 


swiped by truck when motorist, while 
driving in country in winter at 7 
o’clock in morning in fog and _ sleet, 
- stopped automobile, which was with- 
out lights partially on paved highway 


and alighted to remove frost which en- 


tirely covered windshield, whether 
position of the automobile partially on 
highway or the lack of lights, if con- 
_ gtituting contributory negligence, was 
a proximate cause of the injury, was 
a question of fact and could not be 


determined as a matter of law.—Dil- 
ia len vy. Sterling Rendering Works, 106 


 P.2d 358. 
Colo. In action for damages sus- 
tained when plaintiff’s truck collided 
with defendant’s automobile at inter- 
evidence was insufficient to 
show that plaintiff’s driver approach- 
ing from the right was guilty of con- 
tributory negligence as a matter of 
law, or that negligent driving of plain- 
 tiff’s driver was proximate cause of 
- eollision.—Buerger Bros. Supply Co. v. 
Denver Fire Reporter & Protective Co., 
113 P.2d 671. 

Conn. Evidence that negligence if 
any, of driver of automobile following 
automobile which collided at night with 
truck parked on two-lane highway, was 
proximate cause of collision between 
truck and the other automobile was in- 
sufficient for jury where there was no 
evidence that following automobile 
touched automobile ahead before it 
struck the truck.—Curcio v. Goodwin, 

'18 A.2d 360, 127 Conn. 483. 

Ga.App. In action against motorist 
.by guest for injuries sustained in head- 
on automobile collision, it was a jury 
question, under the evidence, as_ to 
whether motorist was negligent in the 
Manner in which he was driving auto- 
mobile and in failing to apprehend 
that his driving would result in injury 
to the guest, and whether the causal 
connection between such negligence and 
the injuries was broken by the inter- 
vening act of the driver of the other 
automobile, who was allegedly on the 
wrong side of the highway.—McDaniel 
vy. Richards, 13 S.H.2d 710. 

Ga.App. In action for death of guest 
in automobile which collided with the 
rear of a parked truck which allegedly 
was not properly lighted, question of 
liability of owner of truck because of 
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his alleged negligence which together 
with alleged negligence of driver of 
automobile in which guest was riding, 
might have combined in proximately 
causing guest’s death, should have 
been submitted to jury.—Mishoe_v. 
Davis, 14 S.H.2d 187, 64 Ga.App. 700. 

Ga.App. In action for injuries sus- 
tained in automobile collision which oc- 
eurred at night, whether highway was 
“not clear” and whether defendant was 
approaching along a ‘‘descent or other 
dangerous place” along highway, with- 
in meaning of statute, when it would 
be defendant’s duty to give warning by 
blowing horn, as required by statute, 
and whether such failure, if any, by 
defendant to blow horn was negligence 
proximately causing collision, were for 
jury. Code, § 68-3038, subd. j; § 68- 
306.—Whatley v. Henry, 16 S.H.2d 214. 

Idaho. In action for death of minor 
who was riding on highway in country 
at night on bar of bicycle which was 
operated by another and which had no 
lighted headlamp, where bicycle had a 
reflectorized tail light which was visi- 
ble at night from an automobile at a 
distance of 170 feet and driver of auto- 
mobile which struck bicycle from rear 
was blinded by approaching head- 
lights for a distance of at least 250 
feet and until he was within six feet 
of bicycle, causal connection between 
the fact that bicycle had no headlamp 
and, likewise, the fact that two people 
were traveling on bicycle, and the ac- 
cident, was for jury on issue of con- 
tributory negligence.—Maier vy. Mini- 
doka County Motor Co., 105 P.2d 1076. 

Ill.App. Conflicting evidence in au- 
tomobile collision case as to what par- 
ticular action by either party was prox- 
imate cause of accident presents ques- 
tion for jury to determine under prop- 
er instructions.—Partridge v. WHnter- 
prise Transfer Co., 30 N.H.2d 947, 307 
Tll.App. 386. 

Il.App. In guest’s action against 
host for injuries sustained in an au- 
tomobile accident allegedly resulting 
from willful and wanton negligence of 
the host in driving automobile while 
tired and sleepy, proximate cause of 
the accident was for jury.—Marks v. 
Marks, 31 N.E.2d 399, 308 Ill.App. 276. 

Il.App. In action for injuries sus- 
tained by plaintiffs when their automo- 
bile struck parked automobile when at- 
tempt was made to avoid striking de- 
fendant’s automobile which was alleg- 
edly driven out into state highway in 
path of plaintiffs’ automobile without 
defendant stopping at stop sign, wheth- 
er alleged negligence of defendant in 
not so stopping was the “proximate 
cause” of the injury was a ‘question of 
fact” for the jury. Smith-Hurd Stats. 
c. 95%, § 167.—Hill v. Hiles, 32 N.H.2d 
933, 309 Ill. App. 321. 

Ill.App. Where driver parked elec- 
trie milk truck in alley in back of 
home but failed to remove key as re- 
quired by statute and driver’s sons 
tampered with the truck causing it to 
back over minor resulting in injuries 
and driver knew that there were often 
children in the alley and was aware of 
employer’s instructions to remove key 
and put control levers in neutral posi- 


tion when leaving truck, whether driv- - 


er’s failure to remove the key from the 
truck as required by statute contribut- 
ed to cause minor’s injuries was for 
the jury. Smith-Hurd Stats. c. 95%, § 
189.—Moran v. Borden Co., 33 N.H.2d 
166, 309 Ill.App. 391. 


Il.App. In action for injuries sus- 
tained by four year old boy who was 
struck by automobile when he ran 
into street from behind parked auto- 
mobile, whether boy was injured as 
proximate result of negligence of mo- 
torist was for the jury.—Herndobler y. 
Goodwin, 34 N.W.2d 8, 310 Ill-App. 267. 

Ill.App. In _ pedestrian’s action for 
injuries sustained when struck by au- 
tomobile while crossing intersection, 
whether pedestrian was guilty of con- 
tributory negligence which proximately 
contributed to her injuries was for the 
jury.—Derango v. Rubin, 34 N.H.2d 
719, 310 Ill.App. 536. 

Ind, In action for injuries to boy 
run over by defendant’s truck in alley, 


: ’ J t 
evidence held sufficient to take 
questions whether truck driver, if he 
had kept proper lookout toward alley, 
from intersecting street, could have 
seen boy and stopped, and whether 
timely warning might have avoided in- 
jury.—Mays v. Welsh, 32 N.W.2d 701. 

Ind. Evidence held to make jury 
questions on issues of contributory 
negligence of minor pedestrian who 
was killed when struck by approaching 
automobile while walking on left edge 
of highway, motorist’s negligence and 
proximate cause of injury.—Pfisterer v. 
Key, 33 N.B.2d 330. 

Ind.App. A motorisé was not neces- 
sarily guilty of ‘contributory negli- 
gence” in entering preferential high- 
way at T intersection without stopping, 
but whether such negligence was a ¢con- 
tributing cause of injuries was for jury. 
—Lindley v. Skidmore, 33 N.H.2d 797. 

Ind.App. Evidenee heid insufficient 
to make jury question on issue of neg- 
ligence in operating motor transport 
truck and trailer, as cause of death in 
collision of driver of truck with semi- 
trailer attached, and hence court did 
not err in directing verdict for owner 
of motor transport in subrogation suit 
by deceased driver’s employer, notwith- 
standing that motor transport was 
found across center fine of highway 
after the collision.—Pontiac-Chicago 
Motor Exp. Co. vy. George Cassons & 
Son, 34 N.H.2d 171. 


Iowa. Where it appeared that plain- 
tiff motorist traveling practically in 
center of road apvroached brow of hill 
at 50 miles per hour, that defendant’s 
truck traveling 25 or 30 miles per hour 
was in center of road about 60 feet 
from crest of hill when plaintiff’s au- 
tomobile came over the crest, that 
neither slackened speed, sounded horn, 
or applied brakes, and that the vehicles 
side-swiped, plaintiff’s conduct was a 
violation of statutes requiring driver 
approaching erest of hill to keep au- 
tomobile under contrel and on right- 


hand side of roadway, requiring reduc- 
tion of speed to reasonable an roper 
rate when approaching steep descent 


and providing that no person shall 
drive vehicle at speed greater than will 
permit him to bring it to a stop within 
assured clear distanee ahead, and justi- 
fied directed verdict for defendant on 
ground that such comduct contributed 


to plaintiff's injury. Code 1939, §§ 
5023.01, 5023.04, 503103.—Riess vy. 
Long, 294 N.W. 592. 

Iowa. Where evidence’ established 


that proximate cause of collision be- 
tween automobile and bicycle was act 
of minor bicyclist in failing to stop 
on emerging from alley, and not negli- 
gent speed. if any, of motorist, de- 
fendant motorist and owners of auto- 
mobile were entitled to directed verdict, 
and denial thereof required reversal. 
Code 1939, § 5000.01, subds. 45, 61; §§ 
5017.07, 5026.05, 5029.43.—Mowrey y. 
Schulz, 296 N.W. $22. 

Iowa. Where the teft-hand head- 
light and fender of a truck, being driv- 
en at'a speed of between 20 and 25 
miles per hour, struck a seven year old 
child, who ran across street in front of 
truck from truck driver’s right hand 
side of street, in view of absence of evi- 
dence as to why child entered street be- 
tween intersections and conflicting evi- 
dence as to whether truck driver’s view 
of right-hand side of street was ob- 
structed by parked automobiles, a jury 
question as to whether truck driver was 
guilty of negligence proximately caus- 
ing child’s injury was presented.—Mc- 
Mahon v. Rauch, 298 N.W. 908, 230 
Iowa 674 

Ky. In actions for damages and in- 
juries sustained in collision between 
automobiles traveling in opposite diree- 
tions which occurred. when defendant 
turned left across highway, it was for 
jury to determine which of the drivers 
was negligent and whether negligence 
which jury believed each to be guilty 
of was the proximate cause of the col- 
lision. Ky.St.Supp.1939, § 2739g-69p.— 
Rutherford y, Smith, 145 S.W.2d 533, 
284 Ky. 592. 

Ky. Evidence that motorist was 
driving at least 25 miles per hour at 


take to jury 


forbidding crossing street between in- 
tersections by pedestrian struck by au- 


boulevard 


"Blanc ;yv. 


lace v. Kramer, 


Ky. 


tomobile contributed to the accident so 


-as to bar her recovery was for jury.— 


Murphy v. 150 S.W.2d 14, 
286 Ky. 191. 

Md. Where evidence for motorist in- 
jured in collision with truck on favored 
indicated that motorist did 
not remain stopped long enough to 
perceive truck’s presence before going 
upon the boulevard, motorist did not 


Homans, 


-make case for jury against truck own- 


er, notwithstanding evidence of truck’s 
excessive speed which was not shown to 


be proximate cause of accident. Code 
1939, art. 56, § 235.—Madge v. Fab- 
TIZ109 20 AlC20 172. 

Mass. The fact that automobile in 


which plaintiff was riding was on its 


left side of street at time of collision 


with defendant’s automobile did not 


compel conclusion that negligence of 
plaintiff’s driver was sole cause of col- 
lision.—Nash v. Heald, 29 N.H.2d 7- 

The mere fact that an automobile, 
the presence of which on highways 
generally is not unlawful, is temporari- 
ly in a position on street violative of 


a statute or ordinance does not require 


conclusion that its presence is, as a 
matter of law, a cause or sole cause of 


a collision in which another automo- 


bile is involved.—Nash v. Heald, 29 N, 
E.2d 


Mass. In action for damages to 
plaintiff’s truck which was struck by 
automobile, evidence that defendant 
who had general control of the auto- 
mobile gave keys te operator and al- 
lowed thim to drive automobile, that 
operator was intoxicated at the time 
and had no driver’s license, and evi- 


dence of extent of operator’s authority 


as to where he could drive automo- 
bile, was for jury on issue of defend- 
ant’s negligence in allegedly violating 
statute by allowing such operator to 
drive and on issue of proximate cause. 
G.L.(Ter.Ed.) ¢. 90, §§ 10, 12, 24.—Le 
Pierce Motor Co., 30 N.H.2d 
684, 307 Mass. 535. 


Mich. Under evidence that motorist 
driving at excessive speed skidded into 
pedestrian standing on motorist’s left 


side of street after motorist’s view had 
been obstructed by passing motorist, 


who was going even faster, whether 


accident was caused, at least in part, 


by first motorist’s negligence was for 
jury. Comp.Laws 1929, § 4697.—Wal- 
296 N.W. 838, 296 
Mich. 680. 


Under evidence that motorist driving 
at excessive speed skidded into pedes- 
trian standing on motorist’s left side 
of street after his view had been ob- 
structed by passing motorist, who was 
driving even faster on wrong side of 
street, whether negligence of passing 
motorist was concurrent cause of acci- 
dent was for jury. Comp.Laws 1929, § 


 4697.—Wallace v. Kramer, 296 N.W. 
838, 296 Mich. 689. 
Mich. Cause of collision between 


plaintiffs’ automobile and defendant’s 
truck approaching from opposite di- 
rection was a “question of fact’’ for 
the jury under conflicting evidence con- 
cerning manner of collision.—Grud v. 
Warren, 298 N.W. 276, 297 Mich. 546. 

Minn. In action against driver of 
truck, owner of automobile, and driver 


of automobile for injuries sustained by 


occupant of truck when she was struck 
by automobile when she had walked 


to rear of parked truck to help driver 


of truck adjust a board on the box of 
the truck, question whether the neg- 
ligence of the driver of the truck was 
a “proximate cause’ of the accident 
was for the jury where driver of truck 
did not put out flares as required by 
statute. Mason’s Minn.St.Supp.1940, § 
2720-264(b).—Anderson y. Johnson, 
294 N.W. 224, 


- occupant of truck after she was struc 
by automobile when she had walked to — 


truck adjust a board on the box of the 


uck, owner of auto C 
of automobile for injuries sustained by 


rear of parked truck to help driver of 


truck, question whether operation of 
the automobile was a proximate cause 
of plaintiff's injuries was for the jury. 
—Anderson y. Johnson, 294 N.W. 224. 
Minn. In action against corporation 
and owner of truck for injuries sus- 
tained by plaintiff, a gratuitous li- 
censee, when owner of truck on being 
so directed by corporation’s employee, 
started automobile motor when gears 
were in mesh, causing automobile to 
lurch forward and run upon licensee, 
whether corporation’s negligence was 
the ‘proximate cause’ of the accident 
was for jury.—Roadman v. C, H. John- 
son Motor Sales, 297 N.W. 166. 
Minn. In action for wrongful death 
of decedent who, while standing in 
front of a service truck which had been 
ealled to assistance of a disabled truck, 
was killed in collision between service 
truck and a third party’s automobile 
after decedent had come to assistance of 
truck drivers, where accident happened 
after dark, and trucks were blocking 
one lane of a trunk highway, wheth- 
er negligence, if any, of third party 
was an independent intervening sole 
cause of accident was for jury.—Duff v. 
pars Motor Service Co., 299 N.W. 


Miss. In pedestrian’s action for in- 
juries sustained when struck by taxicab 
while crossing street, where there was 
substantial evidence tending to show 
negligence of both taxicab driver and 
pedestrian which proximately contribu- 
ted to the injury, refusing to direct ver- 
dict for taxicab driver and operator of 
taxicab business, on ground that evi- 
dence showed without conflict that sole 
proximate cause of the injury was pe- 
destrian’s negligence, was not error.— 
Brand vy. Tinnin, 200 So. 588. 

Mo. In action by plaintiff for prop- 
erty, damage and counter action by de- 
fendant for personal injuries resulting 
from collision between motor vehicles 
in Illinois wherein each party claimed 
that the other was on the wrong side 
of the road, instructions that under 
Illinois statute it was duty of defend- 
ant when meeting plaintiff’s truck to 
drive automobile on right hand side of 
highway and give such truck one-half 
of the main traveled portion of road- 
way as nearly as possible and that if 
defendant failed to do se, he was neg- 
ligent and that if such negligence di- 
rectly caused the collsion and damage 
and that if plaintiff was in the exer- 
cise of ordinary care, verdict for plain- 
tiff was authorized, properly stated the 
law and submitted question of proxi- 
mate cause to jury. Smith-Hurd Ill. 
Stats. c. 9514, § 152.—Cantwell v. 
Cremins, 149 S.W.2d 343. 

Mo. Where automobile in which 
guest was riding collided with oncom- 
ing truck. which made left turn 
in front of approaching automobile, 
whether truck driver was guilty of 
negligence causing guest’s injuries was 
for the jury.—Long v. Mild, 149 S.W. 
2d 853. 

Mo.App. Whether truck driver’s vio- 
lation of city ordinance requiring driv- 
er to keep vehicle as close to right- 
hand side of street as practicable was 
proximate cause of injury of pedes- 
trian, who was struck by truck as she 
emerged from behind standing street 
car, was for jury, where evidence show- 
ed that there was nothing to prevent 
truck driver from driving closer. to 
right-hand side of curb.—Smart  y. 
Raymond, 142 §.W.2d 100. 


Mo.App. In action for injuries sus- 
tained by automobile guest when auto- 
mobile in which she was riding collided 
with truck approaching from opposite 
direction, against driver and owner of 
truck, where evidence showed that 
skidding of defendants’ truck while 
driver was attempting to get it out of 
street car tracks of which it was 
astraddle was proximate cause of colli- 
sion, whether resulting skid or loss of 
control was an ‘independent interven- 


¥ of 
, and driver — 
6213.—Rafferty vy. Levy, 15 


_ tained when plaintiff’s one-horse wa 


the jury. 
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Mo.App. In action for injuries 


was struck from rear by defendant's — 
automobile shortly after dark, whe 
evidence did not show defendant guilty — 
of negligence as matter of law con- | 


tributing to collision, and e 


lision, whether plaintiff was negligent 
in failing to have light or reflector 0: 
wagon and whether such neglige 
was sole cause of collision was __ 
Jue Merz DEVE} v. Poese, 153 S. 
5 be ie ; 
N.H. In actions by driver and OC: 
eupants of automobile which stru 
rear of defendant’s automobile which 
in approaching intersection in dayti 
in city passed their automobile at | 
speed of from 50 to 60 miles p 
and, after reducing speed to ab 
miles per hour, came to sudden — 
when only 50 or 60 feet ahead of th 
automobile, whether defendant’s d 
ing at excessive speed was proxim 
cause of the collision was for jury.— 
Weiss v. Wasserman, 15 A.2d 861. 
N.H. In action for death of pedes- 
trian when struck by automobile whil 
walking on right side of pavement 
rainy night, evidence that pedestr 
had. been drinking did not comp 
finding that intoxication contributed — 
tO ise AECIGeIt are ee v. Granz, 17_ 


N.H. In action against autor obi 
dealer for injuries sustained when a 
tomobile, driven by dealer’s salesman 
ran into rear _end of automobile i 
which plaintiffs were riding wh 
plaintiffs were making a left hand t 
across highway in Maine, wh 
plaintiffs were negligent in failin 
take proper precautions to ase 
whether automobiles were approaching 
them from behind before making tur 
and whether such negligence, if a 
contributed to accident were for jur 
Boston v. B. & M. Super Service, 20 A 
2a 633, ; Se iin 
N.J. In actions arising out of colli 
sion between automobiles traveling 
opposite directions on four-lane 
way, conflicting evidence as to w 
driver crossed center line of high 
and caused accident presented questi 
of fact for jury.—Claypoole’ v. M 
Finance Corporation, 15 A.2d 7 
N.J.L. 440. : 


N.Y.App.Div. Evidence that vie 
motorist, who was driving on hig 
was obstructed until approximately 20 


that lead truck was blocking grea 
portion of highway, that only warn- 
ing of such situation was by defer 
ant’s employee who waved his hand 
while standing a few feet from lea¢ 
truck, and that motorist applied his 
brakes lightly but automobile skidded 
and went over an embankment, pre- 
sented question for jury as to whethe 
defendant’s employees were negligent in 
creating a dangerous situation and in 
failing to give adequate warning there- 
of, and, if negligent, whether such neg- ~ 
ligence was proximate cause of injuries 
to occupant of automobile—Wood y. 
Socony-Vacuum Oil Co., 21 N.Y.S.2d 
317, 259 App.Div. 1106, reargument de- — 
nied 22 N.Y.S.2d 534. Appeal denied. 
N.YV.App.Div. Where infant was sit- 
ting on step adjacent to concrete drive- 
way, to knowledge of motorist, when 
motorist started to back her automo- 
bile over driveway into the street, with- 
out warning infant of her intention te 
so back the automobile, and uutomo- 
bile struck infant, whether motorist 
was guilty of negligence as a produec- 
ing cause of accident was for the jury, 
particularly where there was some evi- 
dence that infant was an invitee of mo- 
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torist’s son.—Szablewski v. Michael, 28 
N.Y.S.2d 168, 262 App.Div. 801. 

N.C. In action for death of 4 year 
old girl when automobile in which she 


was riding collided with another auto- 


mobile which was attempting to pass 
defendant’s ice cream truck which had 
stopped on highway, under evidence 
that defendant’s truck stopped sudden- 
ly on highway without driver signaling 
his intention to do so as required by 
statute, and that truck was not 
equipped with rearview mirror, ques- 
tion of whether driver of defendant’s 
truck was negligent and whether his 
negligence was contributing cause to 
death of girl was for jury. Code 1939, 
§§ 2621(275), 2621(287), 2621(301).— 
Bechtler vy. Bracken, 11 S.H.2d 721, 218 
N.C. 515. ; 

N.C. In action for damages to plain- 
tiff’s automobile in a collision at inter- 
section of highways where defendant 
was traveling on through highway and 
plaintiff, who was traveling on dirt 
road, claimed to have looked in both 
directions before entering intersection 
‘and there was evidence that defendant 
approached intersection at speed of 75 
or 80 miles per hour, questions of 
proximate cause and ultimate liability 
were for jury.—McMillan y. Butler, 11 
S.E.2d 877, 218 N.C. 582. 

Ohio. Where, in action for death of 
pedestrian who was struck by auto- 
mobile near intersection after alighting 
from bus, different minds could from 
the evidence reach different conclusions 
on the issues of defendants’ negligence, 
proximate cause, and contributory neg- 
ligence of pedestrian, all issues were for 
the determination of the jury under 
proper instructions of the court.—Wolfe 
Be Baskin, 28 N.H.2d 629, 137 Ohio St. 
284, 


Ohio App. Whether motorist’s neg- 
ligence in passing bus waiting at in- 
tersection and making a right turn in 
front of .bus without giving a signal 
of his intention to turn, as required by 
statute, was the direct and proximate 
contributing cause of collision between 
bus and automobile when bus pro- 
ceeded into intersection, so as to pre- 
clude recovery by motorist for injuries, 
was a fact question for the jury.— 
Gould vy. Youngstown Municipal Ry. 
-Co., 28 N.H.2d 939. 64 Ohio App. 385. 


Ohio App. The negligent act of a 
motorist in colliding with an automo- 
bile which stopped ahead of him on the 
highway because of the obstruction 
of the highway by a truck, forcing the 
automobile ahead so that it in turn 
collided with the truck, is, as a mat- 
ter of common knowledge, a common 
occurrence, so that truck driver could 
have reasonably anticipated such a col- 
lision as a not entirely improbable re- 
sult of the obstruction of the highway, 
and hence it was for the jury in an 
action against owner of truck for in- 
juries sustained by occupant of the 
automobile, to determine whether the 
truck driver’s negligence was. the 
“proximate cause’ of the accident.— 
Pugh y. Akron-Chicago Transp. Co., 
28 N.H.2d 1015, 64 Ohio App. 479, af- 
firmed 28 N.E.2d 501, 137 Ohio St. 164. 


Ohio App. In action for injuries re- 
sulting when child allegedly standing 
on sidewalk at curb was struck by de- 
fendant’s automobile, trial court erred 
in refusing to withdraw from consider- 
ation of the jury issue as to whether 
speed at which defendant was driving 
his automobile was cause of injuries, 
where there was no evidence indicating 
that defendant was driving at an ex- 
cessive speed or that the rate of speed 
had anything to do with automobile’s 
striking minor.—Dunn y. Curran, 29 
N.E.2d 219, 65 Ohio App. 99. 

Where there was evidence that de- 
fendant stopped automobile within 15 
feet of point where automobile struck 
child and there was no evidence of 
lack of control or that control or lack 
of control had anything to do with 
accident and there was nothing to in- 
dicate that defendant saw child in path 
of his automobile until instant of im- 
pact, refusal to withdraw from jury 
issue as to whether control or lack of 
control had anything to do with acci- 
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dent was error.—Dunn y. Curran, 29 N. 
H.2d 219, 65 Ohio App. 99.. 

Ohio App. In action against father 
as owner of automobile and against son 
as driver for injuries sustained by 
plaintiff when parked automobile which 
plaintiff was standing beside was 
struck by automobile driven by son, 
conflicting evidence presented question 
for jury as to whether son was neg- 
ligent and as to whether his negligence 
was ‘proximate cause” of plaintiff’s in- 


juries.—Ward v. Koors, 33 N..2d 669. 


Ohio App. Where motorist left au- 
tomobile and walked down highway 
for purpose of determining nature of 
impediment in thoroughfare which oc- 
casioned the placing of flares, and evi- 
dence was conflicting in action for 
death of the motorist when struck by 
overtaking truck regarding whether he 
was moving across the highway between 
intersections or whether he was moving 
along highway close to curb, whether 
his negligence, if any, directly con- 
tributed to produce his death was for 
the jury. Gen.Code, §§ 6310-34, 6310- 
36._Sprung v. E. I, Dupont De Nem- 
ours & Co., 34 N.H.2d 41, appeal dis- 
missed 23 N.H.2d 947, 136 Ohio St. 94. 

Ohio App. In action by owner and 
driver of truck against motorist for 
damages sustained in collision occur- 
ring when truck proceeding down hill 
eollided with preceding automobile 
making left turn into private driveway, 
evidence whether motorist’s negligence 
proximately caused the collision, and 
whether truck driver’s contributory 
negligence with respect to speed, if 
any, proximately contributed to colli- 
sion, was for jury. Gen.Code, § 7249. 
—Schaar v. Blosser, 35 N.H.2d 846. 

Ohio App. In action by insurer to 
recover as subrogee of insured owner 
of automobile against operator of auto- 
mobile that came into collision with 
insured’s automobile, evidence, though 
not conflicting, presented questions for 
jury as to whether defendant driver 
was negligent in turning to left with- 
out giving any warning when driver of 
insured’s automobile was about to pass, 
and whether sole direct cause of colli- 
sion was failure of driver of insured’s 
automobile to stop before reaching 
point of collision.—Buckeye Union Cas- 
ualty, Co. v. Oelschlaeger, 36 N.E.2d 


Or. Plaintiff was guilty of negli- 
gence in failing to have a taillight on 
truck trailer, but whether such failure 
was a contributing ‘‘proximate cause” 
of accident when plaintiff and truck 
trailer, which had been parked partial- 
ly on the highway at night while a 
tire was being changed, were struck by 
automobile, was for the jury under the 
evidence, where there was a reflector 
four inches in diameter on _ trailer. 
Code Supp.19385, § 55-2601(d).—Ellen- 
bergen v. Fremont Land Co., 107 P.2d 


Or. In action for injuries sustained 
by pedestrian when struck by truck ap- 
proaching from right, where jury could 
have found that pedestrian, thought 
that she was in danger from fast tray- 
eling vehicle approaching from left and 
that she moved suddenly forward to es- 
cape it and in so doing ran into rear 
of truck, refusal to withdraw from 
jury’s consideration the issue of the 
act of a third party was not error. 
PEA? Witt v. Sandy Market, 115 P.2d 


Pa. In action against motorist for 
death of pedestrian who after alight- 
ing from bus was struck by automobile 
as he sought to cross highway, where 
jury might have found that motorist 
was blinded by the bus lights at a 
point some distance from place of col- 
lision rather than just before reach- 
ing point where motorist first saw 
pedestrian, effect of the lights ag an 
element in the occurrence was for the 
jury.—Weibel v. Ferguson, 19 A.2d 
357, 842 9Ra 11:32 

Pa.Com.Pl. If the failure of the 
plaintiff driver of a slow moving motor 
vehicle to drive it as closely as pos- 
sible to the right hand edge or curb 
of a highway, as prescribed by Section 
1004 of the Vehicle Code of 1929, 75 
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P.S. § 5217 is the proximate cause of 
a vehicle travelling in the same direc- 
tion colliding with it, the plaintiff is 
not entitled to recover and the question 
of proximate cause is for the jury.— 
Sabatelli v. Scull, 29 Del. 456. F 
S.C. In automobile guest’s action for 
injuries sustained in automobile inter- 
sectional collision under guest’s testi- 
mony that host was driving automobile 
at 60 miles an hour at a point 500 
yards from intersection and that at 
time they entered intersection the speed 
was still up in the fifties, and that 
when they were within 250 to 300 yards 
of the intersection another automobile 
approaching on intersecting road was 
plainly visible, but that host did not 
slow up before entering the intersec- 
tion or sound his horn and did not ap- 
ply his brakes, whether injuries sus- 
tained by guest were proximately caus- 
ed by host’s ‘reckless disregard of the 
rights of others’? was for the jury. 
Code’ 1932, § 
Tweed, 10 S.E.2d 322, 195 S.C. 173. 
S.C. Evidence that passenger bus 
was travelling at moderate speed down 
village street, that boy on bicycle sud- 
denly emerged from side street, that 
bus swerved to avoid striking him, and 
that boy, after turning into street, sev- 
eral times bumped into bus and final- 
ly lost balance and fell under wheel 
of bus, was insufficient to take case to 
jury on theory of bus driver’s negli- 
gence as “proximate cause” of death.— 
Hap v. Cook, 48 S.H.2d 486, 196 S.C. 


S.D. A wife riding in automobile 
driven by husband could not be 
charged with contributory negligence 
as a matter of law, so as to defeat re- 
covery from owner of truck with which 
automobile collided, for her failure to 
remonstrate against speed in excess of 
rate fixed by ordinance, when it did 
not conclusively appear that violation 
of ordinance proximately contributed 
to the accident.—Lapp v. J. Lauesen & 
Co., 293 N.W. 536. 


Tenn.App. Where it appeared that 
motorist driving one automobile and 
towing second automobile was follow- 
ing a truck, that truck driver extend- 
ed his arm out left window, that 
truck moved over on left of highway as 
though to enter service station, that 
motorist proceeded to pass on right- 
hand side, that truck driver suddenly 
turned truck to right striking rear 
fender of front automobile and causing 
motorist to lose control of automo- 
bile which ran into stone post and 
that automobile being towed weighed 
more than 3000 pounds, whether stat- 
ute prohibiting operation of trailers of 
gross weight of 3000 pounds unless 
equipped with brakes capable of being 
applied by driver of towing vehicle was 
being violated, and whether the condi- 
tion resulting from such violation, if 
any, constituted proximate cause of ac- 
cident was for the jury. Code 1932, § 
2695, subd. B(a) 8, as added by Pub. 
Acts? 193°72'e, °° 245, 5.— Chattanooga 
Ice Delivery Co. v. George F. Burnett 
Co., 147 S.W.2d 750. 


Tex.Civ.App. Where pedestrian, be- 
fore attempting to cross street observed 
automobile approaching from his left 
at distance of 400 feet but pedestrian 
did not look to right or left after 
starting across street and was struck 
by automobile after he had gone about 
15 feet. out into street] whether pedes- 
trian was guilty of negligence proxi- 
mately causing collision was for jury. 
—wNorris Bros. v. Mattinson, 145 S.W. 
2d 204. 

Tex.Civ.App. In motorist’s action for 
injuries sustained in collision result- 
ing when bus driver attempted left 
turn while motorist was attempting to 
pass on left sice of bus at intersection, 


failure to submit the issues of new and- 


independent cause, of sole proximate 
cause and of unavoidable accident was 
not error where evidence did not raise 
the issues.—Dallas Railway & Terminal 
Co. v. Helton, 145 S.W.2d 655, error 
dismissed, judgment correct. 
Tex.Civ.App. In guest’s action for 
injuries sustained when-automobile in 
which she was riding collided with 
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‘from private road and making 


gence in leaving traveled portion of 


highway and striking post, as result of 
which his automobile was left on the 
highway, was the proximate cause of 
the guest’s injury, was for jury.—Tip- 
pit v. Gohman, 145 S.W.2d 908, error 
dismissed, judgment correct. 
Tex.Civ.App. In action for death of 
plaintiffs’ 8-year old son, who rode bi- 
eyele into street from private driveway 
and was struck by defendant’s auto- 
mobile which was travelling on wrong 
side of street at a negligent rate of 
speed through built up portion of com- 
munity, evidence concerning negligent 
speed, if any, of son in turning into his 
right side of street without anticipat- 
ing and avoiding defendant’s negli- 
gence, was insufficient for jury on is- 
sue of whether son’s negligence, if any, 


was a “proximate cause” of the injury. 


—Jennison v. Darnielle, 
788, error granted. 

Tex.Civ.App. In automobile guest’s 
action for injuries against owner of bus 
which collided with rear of automobile 
after automobile had been stopped in 
back of another to await change of 
traffic light, where collision occurred 
in open daylight on a public street, and 
there was no evidence that view of bus 
driver was obstructed, evidence on be- 
half of bus owner that bus had been 
proceeding at a speed of about ten 
miles an hour, that traffic was heavy, 
and that automobile in which guest 
rode stopped very suddenly, did not 
raise issue. of unavoidable accident.— 
Houston Electric Co. v. McLeroy, 153 
S.W.2d 617, error granted. 

Utah. In action for injuries sus- 
tained by guest in automobile in colli- 
sion which occurred when automobile 
struck sheep owned and herded by de- 
fendants, whether defendants were neg- 
ligent in leaving the sheep unattended, 
so that they were not in motion, at a 
point on the highway where they were 
obscured from view, at dusk when col- 
or of the sheep blended with that of 
the terrain, and whether defendants’ 
alleged negligence wag the proximate 
cause of the guest’s injuries were ques- 
tions for jury.—Caperon y. Tuttle, 116 
P.2d 402. 


Wa. In action for death of oil truck 
driver fatally injured in collision with 
lumber truck approaching from oppo- 
site direction, whether sole proximate 
cause of collision was negligence of 
driver of automobile in attempting to 
pass lumber truck when there was not 
sufficient distance between lumber truck 
and oil truck for automobile to pass, 
and whether the passing of the automo- 
bile brought about an emergency that 
would be effective to relieve driver of 
lumber truck from exercising care and 
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prudence that one would be expected to 


exercise under normal conditions were 
for jury._Saunders v. Hall, 11 §.H.2d 
592. 

Va. Where truck entering a public 
highway from a private road and mak- 
ing left turn was struck on its right- 
hand side of highway by automobile 
approaching from the left, in personal 
injury action by automobile occupant 
against estate of truck driver who was 
killed in the accident, whether auto- 
mobile was being driven at excessive 
speed, whether automobile driver failed 
to drive on his right side of highway, 
and whether he failed to keep a prop- 
er lookout, and whether the excessive 
speed, failure to drive on right side of 
highway, or failure to keep proper 
lookout, singly or combined, consti- 
tuted sole proximate cause of the au- 
tomobile occupant’s injuries were ques- 
tions for the jury. Code 1936, §§ 2154 
(128), 2154(124).—Temple v. Hillington, 
12 S.E.2d 826. 

Wa. Where truck entering higharey: 
e 
turn was struck by automobile ap- 
proaching from left, in action by auto- 
mobile occupant against truck driv- 
er’s administrator for injury sustained 
in the collision, if there was more than 
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cintilla of credible 
cause of the injury to the occupant 
was negligence of automobile driver, 
a jury question was _ presented.— 
Temple v. Hillington, 12 S.H.2d 826. 

Where truck entering highway from 
private road and making left turn was 
struck by automobile approaching 
from left, in action by automobile oc- 
ecupant against truck driver’s admin- 
istrator for injury sustained in the col- 
lision, if all of the credible and sub- 
stantial evidence showed that truck 
driver was guilty of such negligence 
as was the proximate cause or the 
efficiently contributing or concurring 
cause of the occupant’s injuries, the 
question was for the court and not 
the jury.—Temple y. Ellington, 12 S., 
H.2d 826. 

Where truck entering a public high- 
way from a private road and making 
left turn was struck on its right-hand 
side of highway by automobile ap- 
proaching from the left, in personal in- 
jury action by automobile occupant 
against estate of truck driver who was 
killed in the accident, whether automo- 
bile was being driven at excessive 
speed, whether automobile driver failed 
to drive on his right side of highway, 
and whether he failed to keep a proper 
lookout, and whether the excessive 
speed, failure to drive on right side of 
highway, or failure to keep proper 
lookout, singly or combined, consti- 
tuted sole proximate cause of the au- 
tomobile occupant’s injuries were ques- 
tions for the jury. Code 1936, §§ 2154 
(123), 2154(124).—Temple y. Ellington, 
12 S.B.2d 826. 

Wash. In action for injuries to one 
riding in automobile owned and _ op- 
erated by defendant, who admitted as 
witness that he drove down winding 
road along precipitous mountain side 
at 60 miles an hour just before swerv- 
ing into guardrail post, testimony that 
inner tube of one of automobile tires 
was found after accident to have small 
hole, apparently caused by pinching 
or chafing, and other supporting evi- 
dence, held sufficient to raise only fact 
question for jury as to whether “prox- 
imate cause’”’ of accident was deflation 
of tire, throwing automobile out of con- 
trol through no fault of defendant.— 
Manos v. James, 110 P.2d 887. 
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©.C.A.Wis. In action by motorist 
and guest for injuries suffered when 
automobile was forced off the highway 
and collided with a culvert when truck 
motorist was attempting to pass veered 
to the left in attempting to avoid a 
stalled truck, evidence held to make 
jury question on issue of identification 
of defendant’s truck, and of negligence 
of plaintiffs and defendant.—Gary vy. 
NEUE aera Forwarding Co., 115 F.2d 

Ark. In action for death of one 
struck by speeding automobile, evidence 
held to authorize directed verdict for 
defendant on ground that defendant was 
not sufficiently identified as the driver 
involves ace neker v. Ford, 146 S.W.2d 
542. 


Miss. In action by passenger in 
pick-up truck for injuries sustained 
when foot was struck by a passing 
truck, the testimony of motorist who 
was a short distance behind pick-up 
truck but did not know of accident un- 
til later, as to identity of truck, al- 
legedly ascertained from sign on tar- 
paulin thereof, was insufficient to take 
case to jury, where there was no other 
substantial evidence identifying truck 
which struck passenger as one belong- 
ing to defendant.—Jakup y. Lewis Gro- 
cer Co., 200 So. 597. 

Mo.App. In action against alleged 
owner, operator, and driver of taxi- 
eab which collided with automobile in 
which plaintiff was riding, evidence as 
to whether defendants were actually 
the owner, operator, and driver re- 
spectively of taxicab in question was 
for the jury.—Madison v. Taxi Owners 
Ass’n, 148 S.W.2d 106. 

Pa. Evidence that defendant’s de- 
cedent had offered to use his truck in 
hauling furniture for one of plaintiffs’ 
husbands, and that plaintiffs’ husbands 


evidence tending — accompanied defendant's decedent. 


nto establish that the sole proximate 
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was driving truck at eommencemen 
trip, was sufficient for jury on questi 
of identity of driver of truck at time of 
accident in which all three men were ~ 
killed, in absence of any evidence that 
pene husbands had driven automo- 
iles or trucks within recent years or — 
possessed driver’s licenses.—Flick vy. — 
Shimer, 17 A.2d 332, 340 Pa. 481. EAS 
Tenn.App. In action for loss of 
truck and contents by fire when truck — 
ran off highway and turned over, tes- 
timony of plaintiff and driver of truck — 
following plaintiff’s truck, that a red 
truck crowded plaintiff off highway 
and that toll bridge attendant identi 
fied the red truck and driver thereof as 
defendant’s truck and servant, was suf 
ficient to take to jury question of such —_ 
truck’s identity as against contention — 
that such testimony was so inherently — 
improbable that no reasonable person 
could accept it as true—H. G. Hill. 
Co. v. Squires, 153 S.W.2d 425. ; 
§ 1051 ae 
Cal.App. In an action against al- 
leged owner of an automobile for in- 
juries sustained while automobile was 
being operated by another, with own- 
er’s consent, evidence of the transfer of — 
an interest in automobile may justify 
the denial of a motion for nonsuit or 
warrant a finding of legal ownership 
and a jury need not accept as true evi 
dence oftered contradictory thereof. 
Vehicle Code, § 402, St.1937, p. 2353.—. 
Helmuth v. Frame, 115 P.2d 846. } 
In action against alleged owner of 
automobile for injuries sustained while — 
automobile was being operated by an- 
other, a motion for directed verdict 
should be denied if there is any evi- 
dence contradictory to an inference of 
legal ownership. Vehicle Code, § 178 
S$t.1935, p. 115; § 402, St.1937, p. 2353. 
—Helmuth v. Frame, 115 P.2d 846. 
If the inference of legal ownership 
contradicted by direct evidence or b 
other inferences reasonably drawn 
from proven facts in an action against 
alleged owner of an automobile for in- 
juries sustained. while automobile was 
being operated by another, jury should 
be permitted to pass upon merits of is- 
sue respecting ownership. Vehicl 
Code, § 178, St.1935, p. 115; § 402, Si 
1937, p. 2353—Helmuth v. Frame, 115 
P.2d 846. aay 
In_ personal injury action against : 
conditional vendee, as operator, and 
conditional vendor and finance com- 
pany, which was not a dealer, as al- 
leged owners of automobile involved in 
accident, evidence was sufficient to dis- 
pel. any inference of ownership at time _ 
of accident, in finance company, which 
had appeared ag legal owner of auto- me 
mobile on pink ‘slip certificate of own- 
ership issued in connection with a prior 
conditional sale of automobile by yven- 
dor, and was sufficiently clear and un- | 
disputed that ownership liability at — 
time of accident rested with vendor and 
that company was not the title “own- — 
er’ as contemplated by statute so as 
to justify directing verdict for com-— 
pany. Vehicle Code, §§ 177, 178, 180, — 
St.1935, pp. 115, 116; § 402, St.1937, 
Dae ace v. Frame, 115 P.2d 
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Idaho. In action for death of minor 
who was riding on bar of bicyele | 
struck by automobile which bore deal- — 
er’s license plates registered in defend- 
ant’s name, evidence as to alleged sale 
of the automobile was insufficient to 
rebut as a matter of law the presump- 
tion based on the license plates of 
ownership in defendant, and ques- 
tions of defendant’s ownership and of 
driver’s agency were for jury.—Maier 
v. Minidoka County Motor Co., 105 P. 
2d 1076. 


Ky. In action for personal injuries 
and damage to automobile in collision 
with truck, where plaintiff failed to 
prove that truck was owned by defend- 
ant corporation or operated by its 
agent or servant on its business at time 
of collision, verdict for such defendant 
should have been directed.—Wheeldon 
v. Regenhardt Const. Co., 145 S.W.2d 
527, 284 Ky. 603. 

In action against corporation and‘ 
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two individuals for personal injuries 
and damage to automobile in collision 
with truck, which petition alleged that 
defendants negligently operated, corpo- 
ration’s answer, alleging that it had 
no knowledge or information pertain- 
ing to accident ‘and therefore denies 
* * * that this defendant carelessly 
or negligently operated a certain, or 
any truck, which wrecked plaintiff’s 
car’, sufficiently denied any operation 
of truck, not merely negligent opera- 
tion thereof, by corporation, and hence 
did not amount to admission of its 
_ eperation of truck at time of collision, 
so that court properly directed verdict 
for corporation, in absence of evidence 
that it operated truck.—Wheeldon v. 
Regenhardt Const. Co., 145 S.W.2d 527, 
284 Ky. 603. 

Mo. In action for death in collision 
between truck and automobile contain- 
ing deceased, plaintiff’s prima _ facie 
ease arising from proof that defend- 
ants’ name appeared on truck disap- 
peared and could be taken from jury 
en plaintiff’s presentation of the factual 

- evidence.—Arnold, v. Haskins, 147 
 W.2d 469. 
- +Mo.App. In action for injuries sus- 
tained when automobile in which plain- 
tiff was riding was struck by taxicab, 
evidence as to who owned and operated 
the taxicab was for the jury.—Madison 
_ yv. Taxi Owners Ass’n, 148 S.W.2d 106. 
$ In action against alleged owner, op- 
erator, and driver sof taxicab which 
collided with automobile in which 
_ plaintiff was riding, evidence as to 
whether defendants were actually the 
owner, operator, and driver respective- 
ly of taxicab in question was for the 
jury.—Madison v. Taxi Owners  Ass’n, 
148 S.W.2d 106. 
 N.Y.App.Div. In guest’s action for 
injuries sustained in collision between 
- trucks at street intersection, dismis- 
sal of complaint at close of guest’s case 
on ground that there was no evidence 
of negligence by defendant or that 
defendant owned truck in which guest 
was riding was error where guest es- 
tablished a prima facie case of neg- 
ligence by truck driver and there was 
no evidence of contributory negligence 
and truck carried dealer’s license 
plates which thad been issued to de- 
fendant,—Buono  v. Stewart Motor 
Trucks, 26 N.Y.S.2d 986, 261 App.Div. 
1095. 
— In guest’s action for injuries sus- 
tained in collision between trucks at 
street intersection, where truck in 
which guest was riding carried deal- 
_er’s license plates issued to defendant 
and defendant claimed that it had 
sold truck to driver over a month be- 
_ fore accident, driver’s testimony that 
sales documents described same truck 
as that involved in accident was for 
jury under the evidence. Vehicle and 
. Traffic Law, § 63.—Buono v. Stewart 
Motor Trucks, 26 N.Y.S.2d 986, 261 
App.Div. 1095. 


Tenn.App. In actions for injuries to 
occupants of automobile struck by an- 
other automobile, whether automobile 

_ registered in defendant’s name was of- 
fending automobile or was not at scene 
- of accident, but in another county, 
at time thereof, was question for jury 
on conflicting evidence.—Fulmer v. Jen- 
- nings, 148 8.W.2d 39. 

Tex.Com.App. Presumption as_ to 
ownership of truck arising from regis- 
tration and presumption as to its use 
in transporting ditching machine aris- 
ing from permit were not to be re- 

arded as having raised an issue for 
jury’s determination, if presumptions 
were met by positive rebutting proof. 
—Empire Gas & Fuel Co. v. Muegge, 
ae S.W.2d 768, reversing 116 S.W.2d 

Tex.Civ.App. In action for injuries 
to occupants of automobile in collision 
with bakery truck, evidence that driv- 
er of truck had long been driving de- 
fendant’s bakery truck and was known 
to witness personally and as driver 
of such truck, that truck had on it’ de- 
fendant’s name and additional words 
indicating that it was defendant’s bak- 
ery truck, and that it was being used 
in delivering morning bread, was suf- 
ficient to raise questions for jury as 
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to whether truck belonged to defend- 
ant and driver was defendant’s agent 
acting in course of his employment at 
time of collision.—Richmond vy. Cham- 
pagne’s Bakery, 149 S.W.2d 804, error 
dismissed, judgment correct. 
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Ala. Evidence that intestate, when 
struck, was walking between white 
lines designated as walkway for pedes- 
trians, that truck was being driven 
at 35 miles per hour at time of ac- 
cident, that driver kept no lookout 
for persons on walkway, that driver 
knew that street where accident oc- 
curred always had a large amount of 
traffic, and that impact of truck caused 
intestate to be thrown 10 or 12 feet 
in air was sufficient-for jury on count 


charging willful or wanton wrong. 
Code he 5696; Gen.Acts 1939, p. 
690.—Jack Cole, Inc., v. Walker, 200 


So. 768, 240 Ala. 683. 

Ala. In action for injuries sustained 
in automobile collision, evidence that 
defendant’s automobile overreached 
center line of street by 2 feet for dis- 
tance of 100 or 125 feet before impact 
was insufiicient to take to jury question 
of defendant’s wanton conduct.—Law V. 
Saks, 1 So.2d 28. 

In action for injuries to driver of au- 
tomobile, colliding with automobile 
claimed to have been driven by de- 
fendant a little to left of center of 
street for short distance before col- 
lision, evidence held insufficient to jus- 
tify reasonable inference that defend- 
ant, with reckless indifference to conse- 
quences, consciously and intentionally 
did a wrongful act or omitted known 
duty, as required to warrant submis- 
sion to jury-of question of her wanton 
conduct.—_Law v. Saks, 1 So.2d 

Ariz. If a reasonable man might 
conclude from the evidence in an auto- 
mobile collision case that defendant 
was negligent, it is error to take the 
case from the jury, but if no reason- 
able man could draw such a conclu- 
sion, an instructed verdict for defend- 
ant is proper—Dixon vy. Alabam 
Freight Co., 112 P.2d 584. 


Cal.App. In action for injuries to 
stevedore who was employed, to help 
discharge a cargo of lumber from a 
steamship when he was struck by 
‘Jumber carrier’ which was a four- 
wheeled vehicle equipped with -rubber 
tires which could be driven over a 
pile of lumber, pick it up and transport 
it elsewhere on the dock, defendants’ 
negligence was for jury.—Burke  v. 
John BH. Marshall, Inc., 108 P.2d 738. 


Cal.App. A motorist who was 
traveling between 3 and 5 miles per 
hour on motorist’s private driveway 
between homes of motorist and a 5% 
year old child was entitled to a di- 
rected verdict in action for injuries al- 
legedly sustained when child sudden- 
ly ran into side of motorist’s automo- 
bile, where child was not within 
motorist’s view prior to accident. St. 
1937, p. 169, § 671.—KEdelson y. Hig- 
gins, 111 P.2d 668. 


App.D.C. In action for death of em- 
ployee of company which rented space 
for its trucks im defendants’ garage, 
the trial court properly instructed jury 
that employee, who sustained fatal in- 
juries when caught between two of 
company’s parked trucks, one of 
which was struck by a truck belonging 
to defendants as it was backed into 
garage by one of their employees, was 
entitled to a reasonable time to leave 
garage and that what constituted a 
reasonable time was a question of fact 
for the jury.—Chapman y. Coates, 119 
F.2d 441, 


In action against garage owners for 
death of employee of company which 
rented space in garage for its trucks, 
where it appeared that employee sus- 
tained fatal injuries when caught be- 
tween two of company’s parked trucks, 
one of which was struck by a truck 
belonging to garage owners as it was 
backed into garage by one of their em- 
ployees, evidence wag sufficient to take 
to the jury, question whether garage 
owners’ employee was neglagent in the 
manner in which he backed the truck 
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into the garage. 
119 F.2d 441. ; 


tractor and truck owner for death of 
contractor’s employee who while 
handling a wheelbarrow in basement 
of building was run over by truck 
which was used by subcontractor for 
hauling concrete, where trucks were 
backed from street down a_ ramp 
through hole in basement wall and 
some of the trucks used the same or 
paths close to those used by men with 
wheelbarrows, and although basement 
was fairly well lighted, operation of 
an air compressor, a drill, and hoist- 
ing engines made it very noisy, and 
no lookout for drivers had been aDp- 
pointed, whether subcontractor and 
truck owner were negligent and wheth- 
er employee was contributorily negli- 
gent were questions for the jury. D. 
-Code 1929, T. 21, § 1 et seq.—Wades 
v. Capital Materials Co., 121 F.2d 72. 
Il.App. In action for injuries sus- 
tained in head-on automobile collision, 
evidence that at time of collision de- 
fendant’s truck was being operated 
on left side of highway was sufficient 


to sustain count in complaint alleging. 


willful and wanton negligence and pre- 
sented a question of fact for jury. 
Smith-Hurd Stats. ¢. 95%, §§ 145, 151. 
152.—Powell v. Myers Sherman Co., 32 
N.H.2d 663, 309 Il.App. 12. 

Ill.App. In action fer injuries to 
child from brick thrown from racing 
dual wheels of contractors’ truck in 
public highway when child was on 
private property of a third person 
whether the defendants were negligent 
was for jury.—Schiermeier v. Hoeff- 
ken, 33 N.E.2d 147, 309 Tll.App. 250. 

IlLApp. In action for death of man 
eranking another’s truck, stopped with 
one side on highway, pavement, when 
it was struck by defendant’s truck 
driven by codefendant, evidence held 
to present fact questions for jury as 
to negligence in operating defendant’s 
truck at excessive speed and failing to 
keep proper lookout and stop or turn 
to avoid collision and decedent’s exer- 
cise of due care.—Blachek vy. City Ice 
& Fuel Co., 35 N.E.2d 416, 311 Ill. 


App. 1. 

Il.App. In action against owner of 
horse for death and personal injury 
occurring when ‘motoreycle collided 


with horse running at large on high- 
way, evidence whether owner had 
knowledge that horse was at large 
and used reasonable care to restrain 
horse from being at large, was for 
jury. Smith-Hurd Stats. c«. 8, ; 
e. 70, § 1 et seq.—Fugett v. Murray, 35 
N.H.2d 946, 311 Ill.App. 323 

Mass. 
intersection, negligence of either or 
both of the operators is generally a 
fact question, and ordinarily this is 
true of collisions at other places upon 
a highway. G.L.(Ter.Hd.) ec. 89, § 8— 
Brightman vy. Blanchette, 30 N.H.2d 
864, 307 Mass. 584, 

Minn. In action against corporation 
and owner of truck for injuries sus- 
tained by plaintiff, a gratuitous li- 
eensee, when owner of truck on being 
so directed by corporation’s employee, 
started automobile motor when. gears 
were in mesh, causing automobile to 
lurch forward and run upon licensee, 
negligence issue as to corporation and 
owner of automobile was for jury.— 
Roadman vy. C. HE. Johnson Motor 
Sales, 297 N.W. 166. 

Neb. Where it appeared that truck 
being driven out of potato cellar began 
to stall, that it was stopped on ramp 
by applying brakes, that deceased and 
another obtained timbers and proceeded 
to block rear wheels of truck, that 
when they had done so the other called 
to deceased and asked him if he was in 
the clear and upon receiving an aflirma- 
tive reply the other informed truck 
driver to “try it’, that driver released 
brakes, that the blocks slipped and 
truck struck and fatally injured de- 
ceased, evidence of negligence of truck 
driver was insufficient for jury.—Blan- 
ton v. Michael, Swanson & Brady Prod- 
uce Co., 295 N.W,. 883. 

N.Y.App.Div. In action by father 
and son to recover for injuries allegedly 


App.D.C. In action against subcon- 
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sustained by son as the result of the 
negligent operation of corporate defend- 
ant’s automobile by one of its drivers, 
evidence was insufficient for jury on 
question of defendant’s negligence.— 


Hardy v. Queensboro Gas & Blectric 
iss 24-N.Y.8.2d 347, 260 App.Div. 


N.Y.App.Div. Where infant was sit- 
ting on step adjacent to concrete drive- 
way, to knowledge of motorist, when 
motorist started to back her automo- 
bile over driveway into the _ street, 
without warning infant of her inten- 
tion to so back the automobile, and au- 
tomobile struck infant, whether mo- 
torist was guilty of negligence as a 
producing cause of accident wag for 
the jury, particularly where there was 
some evidence that infant was an in- 
vitee of motorist’s son.—Szablewski v. 
Michael, 28 N.Y.S.2d 163, 262 App. 
Div. 801. 

Pa. In motorists’ action against city 
for injuries received when driver of 
city’s pumper, while answering emer- 
gency fire alarm, collided with motor- 
ists’ parked automobile, evidence as to 
driver’s conduct in running head-on in- 
to automobile after making sharp turn 
to right to avoid a motorcyclist was 
Sufficient for jury on question whether 
driver was guilty of “reckless disregard 
of the safety of others’? within statute 
providing that drivers of fire vehicles, 
When engaged upon _ official duties, 
may not drive in reckless disregard of 
the safety of others. 75 P.S. § 501(f). 
—Schu v. City of Pittsburgh, 19 A.2d 
409, 341 Pa. 324. 

Pa.Com.Pl. Since the evidence shows 
that the plaintiff's car was 4 or 5 feet 
to the left of the center line, it can- 
not be said, as a matter of law, that 
that was not “a safe distance to the 
left”? under the provisions of Section 
1001, of the Act of 1929 P.L. 905, as 
amended, 75 P.S. § 481.—Eckenrode v. 
Produce Trucking Co., 49 Dauph. 271. 

Pa.Com.P]. It was not error to sub- 
mit to the jury the question of inten- 
tional harm even though intent was not 
averred in the pleadings, since it ap- 
peared that the plaintiffs, in their 
pleading, had averred wanton negli- 
gence and that they were entitled to 

unitive damages.—Heffelfinger Vv. 

chell, 50 Dauph. 1. 

Utah. In action for injuries sus- 
tained by guest in automobile in colli- 
sion which occurred when automobile 
struck sheep owned and herded by de- 
fendants, whether defendants were neg- 
ligent in leaving the sheep unattended, 
s0 that they were not in motion, at a 
point on the highway where they were 
obscured from view, at dusk when col- 
or of the sheep blended with that of 
the terrain, and whether defendants’ 
alleged negligence was the proximate 
cause of the guest’s injuries were 
questions for jury.—Caperon y. Tuttle, 
116 P.2d 402. 

Where there is injury to automobiles 
or occupants thereof by collision with 
animals, the question of whether the 
persons driving the animals or other- 
wise responsible for their being on the 
highway were negligent is for the jury. 
—Caperon y. Tuttle, 116 P.2d 402. 

In action for injuries sustained by 
guest in automobile in collision which 
occurred when automobile struck sheep 
owned and herded by _ defendants, 
whether the exercise of due care by de- 
fendants would have included the post- 
ing of lookouts to warn motorists, or 
the employment of sufficient herders to 
clear highway for approaching vehicles, 
was for jury.—Caperon v. Tuttle, 116 
P.2d 402. 


Wis. Whether motorist who had 
knowledge that three year old child 
‘was playing in front yard of her 
home and that she was engaged in a 
type of play which involved movement 
from place to place, had knowledge or 
should have known that child was 
likely to pass behind automobile while 
motorist was backing automobile out 
from garage, on private driveway lo- 
cated on the premises, and failed to 
keep proper lookout, so that motorist 
was liable for injuries to the child 
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who was struck by the automobile 
was‘for jury.—Hartzheim v. Smith, 298 
N.W. 196, cai tO 


§ 

C.C.A.I]l. Where pedestrian who had 
stepped into street, intending to cross 
it diagonally behind garbage truck, 
glaneed away from truck to ascertain 
whether there was approaching traffic, 
and was struck by ladder which was 
hinged on tail gate of the truck, wheth- 
er truck owner’s employee, who was 
lowering ladder at time of the acci- 
dent, lowered it in a negligent manner 
without regard to pedestrian’s safety 
and without warning was for jury.— 
Dryfoos v. Scavenger Service Corpora- 
tion, 115 F.2d 637. 

Minn. Where motorist’s injuries and 
damage to automobile which skidded 
when motorist swerved to avoid what 
seemed to be an imminent collision 
with a wagon proceeding in the same 
direction were sustained shortly after 
sunset and when driver of wagon ad- 
mitted that he could see only about 
300 feet, whether violation of statute 
requiring a light or reflector on a 
wagon driven on a public highway 
when there is not sufficient light to 
render clearly discernible persons and 
vehicles at a distance of 500 feet ahead 
was negligence was a fact question 
under statute making violation of stat- 
ute requiring light or reflector prima 
facie evidence of negligence. Mason’s 
Minn.St.Supp.1940, §§ 2720-234, 2720- 
241, 2720-291.—Smith y. Carlson, 296 
N.W. 132. 

N.C. In action for death of pedes- 
trian struck by automobile, evidence 
as to speed of automobile and defec- 
tive condition of brakes was sufficient 
to require submission to jury of ques- 
tion of driver’s negligence.—Pinnix v. 
Griffin, 12.S.H.2d 667, 219 N.C. 35. 

Utah. Where bystander, in action 
for injuries sustained when struck by 
wheel from ‘dolly’, which was cata- 
pulted from defendant’s passing truck, 
had made out a prima facie case for 
recovery under res ipsa loquitur doc- 
trine, and defendant truck owner pro- 
duced evidence tending to show lack 
of knowledge of any defect in ‘‘dolly” 
and that ‘‘dolly’ was inspected reason- 
ably and regularly and was in good 
condition shortly before accident, ques- 
tion of defendant truck owner’s_negli- 
ieee was for jury.—White v. Pinney, 

08 P.2d 249, 
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Idaho. Whether sounding of horn 
warned girl crossing street of approach 
of automobile which struck her, wheth- 
er automobile was on its proper side 
of street, whether driver was traveling 
at an excessive rate of speed, whether 
he should have had or did, have auto- 
mobile under control, and whether 
driver had the last clear chance to 
avoid the accident were questions for 
the jury.—Stearns v. Graves, 111 [P.2d 
882. 


Ind.App. Where the evidence is con- 
flicting and different inferences of fact 
can be drawn therefrom, whether a mo- 
torist was negligent at time of skid- 
ding of automobile generally presents a 
question for the jury to decide in the 
light of surrounding facts and circum- 
stunces—Acton y. Lowery, 34 N.H.2d 
972. 

Iowa. The driver of automobile, 
striking parked automobile in rear un- 
der circumstances showing violation of 
statutory “assured clear distance 
ahead’”’ rule, will be held guilty of neg- 
ligence as matter of law, unless cir- 
cumstances present legal excuse for vio- 
lation of statute or diverting circum- 
stances warrant jury in holding that 
statute was inapplicable. Code 1939, 
5023.01.—Schroeder v. Kindschuh, 29 
N.W. 784. 

Ky. In action for death of child, 
struck by defendants’ truck while run- 
ning across road from behind auto- 
mobile parked on left side thereof, evi- 
dence held sufficient to take to jury 
question of truck driver’s negligence in 
failing to keep lookout, have truck un- 
der reasonable control, and give warn- 
ing of its approach.—Vansant y. Hol- 
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brook’s Adm’r, 146 S.W.2d 337, 285 Ky. 


N.C. In action for death of pedes- 
trian struck by automobile, evidence as 
to speed of automobile and defective 
condition of brakes was sufficient to 
require submission to jury of question 
of driver’s negligence.—Pinnix v. Grif- 
fin, 12 S.H.2d_ 667, 219 N.C. 36. 

N.C. In action for injuries sustained 
by motorist and guest in collision with 
rear end of oncoming automobile which 
turned around in the road ahead of 
motorist’s automobile, evidence that 
defendant’s automobile whipped across 
road in front of motorist and stopped 
on right side of road facing in the op- 
posite direction was for the jury on the 


issue of defendant’s negligence. C.S. § 
567.—Williams v. Thomas, 14 §.H.2d 
ROG 213 NCA T22- 

Va. Under evidence that when 
brakes were applied lumber truck 


started to skid to its left and continued 
to skid until collision occurred with oil 
truck approaching from opposite direc- 
tion, that oil truck at no time obstruct- 
ed lumber truck’s side of road, and 
that brakes on lumber truck and trail- 
er were so adjusted that they became 
effective at the same time with equal | 
retarding power, and expert’s testi- 
mony that with such adjustment the 
application of brakes on wet road 
would cause truck and trailer to “jack- 
knife’ to one side of road, whether 
lumber truck owner was guilty of neg- 
ligence in maintaining truck with faul- 
ty and improperlv adjusted brakes and 
whether truck driver was negligent in 
improperly and negligently applying 
brakes were for jury.—Saunders vy. 
Hall, 11 S8.H.2d 592. 

Wyo. The rule, that the driver of an 
automobile who fails to stop or turn 
aside to avoid an obstruction within 
range of his lights is negligent as a 
matter of law, will not be applied wher 
there is evidence from which jury may 
find that there were disconcerting cir- 
cumstances affecting driver’s actions at 
time of collision.—Merback y. Blan- 
chard, 105 P.2d 272. 
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€.C.A.Ga. In actions for deaths of 
occupants of small truck in head-on 
collision with heavily loaded truck and 
trailer on city street at night, evidence 
that small truck was on wrong side of 
street, that its driver was apparently 
not keeping a lookout, and that driver 
of truck and trailer saw and appre- 
ciated situation a hundred feet away 
but continued at the highest speed al- 
lowed by law and made no effort to 
stop until within at most 30 feet, pre- 
sented a jury case. Code Ga.1933, §§ 
68-301, 105-603.—Dixie Ohio Express 
Co. v. Lowery, 115 F.2d 56. 

C.C.A.lowa. Where there was testi- 
mony that defendant motorist traveled 
on right shoulder of a slippery high- 
way for 50 to 100 feet at a speed of 
35 to 40 miles an hour and then sud- 
denly whipped across the highway di- 
rectly in front of approaching auto- 
mobile without stopping prior to col- 
lision, whether defendant motorist had 
automobile “under control’ under Iowa 
law, was for jury.—Brinegar vy. Green, 
117 F.2d 316, 

Where there was testimony that de- 
fendant motorist traveled on shoulder 
of slippery highway for 50 to 100 feet 
at 35 to 40 miles an hour, and then 
suddenly whipped across highway in 
front of approaching automobile, 
whether defendant was driving at a 
“careful and prudent speed’ within 
Iowa statute was for jury. Code Iowa 
1939, § 5023.01.—Brinegar y. Green, 
117 F.2d 316: 


C.C.A.8.D. Evidence presented ques- 
tions for jury as to whether defendant 
motorist was negligent and as to 
whether deceased motorist who was 
killed as result of collision at intersee- 
tion was guilty of contributory negli- 
gence in entering arterial highway in 


front of defendant, where evidence 
would justify finding that, when -de- 
ceased reached intersection, defendant 


was a sufficient distance away to jus- 
tify deceased in believing that she had 


_ lishment 


of wantonness was 


- pedestrian 
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ample time to cross to right side of 
highway, and that it was excessive 
speed of defendant and his act of turn- 
ing to left, across center of highway, 
that caused the collision. SDC 44.0309, 
44.0318, 44.0321.—Nielsen v. Richman, 
114 F.2d 343. 

Ala. Where motorist who was in- 
volved in collision with truck at in- 
tersection offered proof tending to 
show that trucker entered principal 
thoroughfare at speed of 40 or 45 miles 
per hour without warning or slacken- 
ing his speed and without observing 
stop sign, whether trucker was guilty 
for the jury.— 
Brown Hauling Co. v. Newsome, 2 So. 
2d 782. 

Ark. In father’s action against mo- 
torist for death of eight-year-old son 


killed in automobile accident, evidence 


whether motorist was negligent in re- 


spect to speed and lookout and wheth- 


er such negligence was proximate 
cause of injury was for jury.—Sauve 
eer, 143 S.W.2d 541, 200 Ark. 


. Cal. In action for death of _pedes- 
trian struck by automobile, under evi- 
dence that motorist was driving at 
speed of 50 miles per hour through 
rain, that motorist did not see pedes- 
trian until he was within 34 feet of 
and that immediately be- 
fore pedestrian was struck motorist did 


not turn his automobile either to right 
or to left, whether motorist was neg- 


ligent was for the jury.—Watkins v. 
Nutting, a P.2d 384, prior opinion 


(104 P.2 


Cal.App. In action for injuries sus- 


tained by pedestrian when struck by 


automobile, conflicting evidence relative 
to speed of automobile, position of 
automobile on roadway, and as to 


whether motorist was driving without 


lights, presented question for jury as 
to whether motorist was negligent.— 
Casalegno v. Leonard, 105 P.2d 125. 


- Cal.App. Evidence that. a _ motorist, 


approaching a busy industrial estab- 


where automobiles were 
parked on both sides of the highway, 


was traveling about 45 miles an_ hour 


in the middle of the highway, and that 


‘ the left front fender of the automobile 


struck a pedestrian who, having come 
through a pedestrian gate, started 


across the highway from behind a row 


7 


of parked automobiles, held sufficient 


for the jury on the question of negli- 
gence. St.1935, p. 176, § 510; St.1937, 
p. 169, 619, §§ 525, 671(b).—Hoppe v. 
PendsHaw. 108 P.2d 947. 

Cal.App. In actions for injuries sus- 
tained in collision between three auto- 


mobiles at highway intersection, wheth- 
er view of motorist as he approached 
intersection was obstructed so as to 
- require that he reduce speed to statu- 


tory maximum under such _ circum- 


~ stances was for the Abe: Vehicle Code, 


“ning in slight drizzle, 


§ 511, St.1937, p. 618—Hamm y., San 
Ai ay ik Kings River Canal Co., 111 


Cal.App. Evidence that plaintiff and 
another were pushing their automobile 
after its motor had failed on six-lane 
highway about 7 o’clock in the eve- 
: that plaintiff 
Was pushing against spare tire from 
middle and rear of automobile, that 
taillight of automobile which plaintiff 
was pushing was lighted, that plain- 
tiff’s position did not obscure detend- 
ant motorist’s view of taillight, and 
that defendant, Bpproachins from be- 
hind at speed of 20 to 25 miles per 
hour, did not see automobile which 
plaintiff was pushing nor plaintiff un- 
til too close to avoid striking plain- 
tiff, presented question for jury as _ to 
whether defendant was operating his 
automobile in a careful and prudent 
manner with due regard to traffic up- 
on peenrayy Wright v. Ponitz, 112 P. 
2d 26. 

Ga.App. In action for death alleg- 
edly caused by negligent operation of 
automobile, where evidence did not 
develop fact that speed of automobile 
was in excess of that allowed by law, 
it became a matter for jury to deter- 
mine whether speed at which the au- 
tomobile was driven in the circum- 
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stances was in fact negligence.—Batche- 
lor v. Anglin, 13 S.H.2d 110. ies 

Idaho. In action for death of minor 
who was riding on bar of bicycle oper- 
ated by another, evidence that motorist 
approached bicycle on highway in 
country at night at a high rate of 
speed and was blinded by lights of ap- 
proaching traffic for a distance of at 
least 250 feet and continued to drive 
thus blinded until automobile struck 
bieyele, which motorist did not ‘see un- 
til only six feet away and which he 
then. was unable to recognize, was for 
jury on issue of motorist’s negligence. 
—Maier v. Minidoka County Motor Co., 
105 P.2d 1076. ; 

Ill.App. Evidence that pedestrian be- 
fore attempting to cross street on a 
erosswalk looked to his left for traffic 
and proceeded for some distance across 
the street, when he was struck by bus 
approaching from the left at approx- 
imately 35 miles an hour, and evidence 
tending to show that no signal given 
by bus driver, would present “prima 
facie case’”’ for pedestrian, which would 
be required to be submitted to jury.— 
Knight v. Citizens Coach Co., 30 N.H. 
2d 180, 307 Ill.App. 251. 

Ill.App. Under evidence that first 
motorist because of trouble with auto- 
mobile stopped it or was unable to pre- 
vent it from stopping, that second mo- 
torist stopped behind the first motorist, 
that loaded truck weighing about 36,- 
000 pounds driven at speed of from 
40 to 50 miles per hour with braking 
equipment which was not in good 
working order crashed into rear of 
second automobile causing it to strike 
first automobile, in action for injuries 
sustained by the motorists and dam- 
ages to their automobiles, question 
whether truck driver was guilty of 
“willful and wanton misconduct” was 
for the jury.—Drefahl v. Hinchcliff, 33 
N.E.2d 898, 310 Ill.App. 110. 

Ill.App. In minor bicyelist’s action 
for injuries sustained when struck by 
automobile, wherein bicyclist charged 
violation of speed statute and other 
negligence, conflicting evidence was for 
jury. Smith-Hurd Stats. ce. 95%, § 146. 
—Kavanaugh vy. Parret, 34 N.W.2d 868, 
810 Ill.App. 429, } 

IllApp. In action against owner 
and driver of automobile which struck 
and killed gravel checker on road con- 
struction project, evidence that driver 
saw gravel trucks in middle of road, 
that accident occurred at dusk, and 
that driver was blinded by the truck 
headlights but did not apply brakes, 
sufficiently supported charge of willful 
and wanton misconduct to warrant 
submission of such count to jury.— 
Paul y. Garman, 34 N.H.2d 884, 310 
Il.App. 447. 


Ill.App. Where a motorist is blinded 
by lights of another automohile and 
continues in his course and _ strikes 
one to whom he owes duty of exercis- 
ing reasonable care, whether motorist 
was negligent is for the jury.—Paul 
ee ae 34 N.H.2d 884, 310 Ill.App. 


Ill.App. In action for death of man 

cranking another’s truck, stopped with 
one side on highway pavement, when 
it was struck by defendant’s truck driy- 
en by codefendant, evidence held to 
present fact questions for jury as to 
negligence in operating defendant’s 
truck at excessive speed and failing to 
keep proper lookout and stop or turn 
to avoid collision and decedent’s ex- 
ercise of due care—Blachek vy. City 
Ice & Fuel Co., 35 N.H.2d 416, 311 Iii. 
App. 1. 
_ ind. Evidence that defendant motor- 
ist, traveling on improved highway, 
approached intersection of highway, 
entering but not crossing highway on 
Which he was traveling, at speed in 
excess of 50 miles an hour, and that he 
struck automobile which had, stopped 
before entering intersection and fatally 
injured occupant of the stopped auto- 
mobile, presented question for jury re- 
garding defendant’s negligence and oc- 
cupant’s contributory negligence,—- 
Lindley vy. Sink, 30 N.E.2d 456. 

Iowa. In action to recover for in- 
juries suffered when plaintiff’s auto- 


ta" 
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struck 


automobile, traveling at a speed in ex-— 
cess of 30 miles an hour, defendant’s 


negligence was for jury... Code 1935, §§ 
5029, 5031.—Hinrichs v. Mengel, 298 N. 
W. 452. ’ ie A 

Iowa. In action for injuries sustain- 
ed by pedestrian when struck by auto- 
mobile at night, whether motorist had 
legal excuse for failing to stop automo- 
bile within assured clear distance ahead” 
as required by statute, was for jury. 
Code 1931, § 5029.—Swan vy. Dailey- 
Luce Auto Co., 293 N.W. 468. . 

Iowa. Where there was testimony 
that motorist stated after accident at 
intersection that she was traveling bet- 
ter than 50 miles per hour, and this 
was denied by the motorist, it was for 
the jury to determine which story it 
would believe.—Lathrop v. Knight, 297 
N.W. 291. ‘ 

Ky. In motorist’s action for inju- 
ries sustained when automobiles col- 
lided, conflicting evidence as to speed 
at which automobiles were traveling, 
and as to which automobile was being 
operated on wrong side of highway, 
was for jury.—Ward v. Martin, 147 S. 
Wi2d' 1027, 285 < Ky. °337- 

Ky. 
mobile collision at intersection at which 
there were no “stop” signs, where an 
embankment and some weeds obstruct- 
ed view of both plaintiff and defendant 
as they approached intersection, and 
plaintiff and defendant were only eye- 
witnesses to accident, conflicting testi- 
mony as to rate of speed defendant ap- 
proached intersection and as to wheth- 
er he reduced his speed for intersec- 
tion presented question for jury as to 
whether defendant as he approached in- 
tersection had his automobile under 
reasonable control. Ky.St.Supp.1939, § 
2739g-51.—Tate v. Shaver, 152 S.W.2d 
259, 287 Ky. 29. 

Mass. 
fore attempting to cross. highway 
looked in both directions and only ve- 
hicle he saw was that of the defend- 
ant which was approaching from his 
right and was then 200 feet away, that 
pedestrian had reached shoulder of 
further side of street, which was 32 
feet wide, when struck by defendant’s 
automobile, that street was well light- 
ed and straight, that defendant did not 
see pedestrian until he was only 35 
feet away, that defendant was then 
proceeding at speed of 15 to 20 miles 
an hour, and that pedestrian admitted 
that he had drunk intoxicating liquor 
shortly before the accident but denied 
that he was intoxicated, presented 
question for jury as to negligence of 
defendant and contributory negligence 


of pedestrian.—Baczek vy. Damian, 29 
N.H.2d 682. 
Mass. In action for damages to truck 


struck by automobile registered in 
name of corporate defendant as owner, 
evidence that operator of automobile 
had no driver’s license, was intoxicat- 
ed, and that he drove on rainy night 
between 40 and 45 miles per hour after 
he had been told by passenger not to 
drive so fast, that visibility was af- 
fected by steam on windshield, that a 
few seconds before accident operator 
took his hand off wheel to operate 
radio, and that automobile struck rear 
of plaintiff's parked truck, was for. 
jury on issue of operator’s negligence 
warranting verdict against corporate 
defendant. G.L.(Ter.Ed.) ¢. 90, §§ 10, 
12, 24; ¢@..231, § 85A4.—Le Blane v. 
Pierce Motor Co., 30 N.E.2d 684, 307 
Mass. 535. 

Mich. Skidding on slippery paye- 
ment may be a valid defense in some 
cases, but if there is evidence of ex- 
cessive speed, question of negligence is 
for jury. Comp.Laws 1929, 4697. 
Wallace v. Kramer, 296 N.W. 838, 296 
Mich. 680. 

In pedestrian’s action for injuries 
sustained when struck by automobile, 
wherein plaintiff charged 
speed, submitting to jury question 
whether accident occurred in business 
or residential district was not errone- 
ous as to defendants where plaintiff 
testified that accideht occurred in busi- 


In action arising out of auto- 


Evidence that pedestrian be- 


excessive © 


: 
' 
: 
: 


_ hess district and testimony to the con- 

trary was meager and_ inconclusive. 
Comp.Laws 1929, §§ 4693(v, w), 4697 
(b).—Wallace v. Kramer, 296 N.W. 838, 
296 Mich. 680. 
__ Neb. In motorist’s action against 
driver and owners of truck for dam- 
ages sustained in intersectional colli- 
sion, evidence whether truck driver 
was negligent in respect to speed and 
lookout, and whether motorist was con- 
tributorily negligent in respect to 
stopping before entering arterial high- 
way on which truck was traveling, and 
in respect to giving notice of his ap- 
proach and in keeping a lookout, and 
whether there was comparative negli- 
gence, was for jury.—Parks v. Métz, 
299 N.W. 648. 

N.H. In actions by drivers and 
passengers of automobile which struck 
rear of defendant’s automobile which 
passed their automobile at a speed of 
from 50 to 60 miles an hour in day- 
time in city within about 300 feet from 
intersection and came to sudden stop 
when only 50 or 60 feet ahead of their 
automobile when police officer signaled 
defendant, who was then traveling 
about 40 miles an hour, to stop, evi- 
dence of negligence on part of defend- 
ant was sufficient for jury.—Weiss v. 
Wasserman, 15 A.2d 861. 

N.H. Credibility of witnesses who 
differed as to speed and measurements 
in actions for personal injuries result- 
ing from automobile accident was for 
poe te Plante v. Rousseau, 18 A.2d 


N.H. In action against motorist for 
damages sustained when automobile, 
which had skidded on a curve shortly 
before collision, struck approaching: au- 
tomobile after suddenly turning sharp- 
ly to left on straight stretch of high- 
way which was made slippery by soft 
wet snow, whether motorist in exer- 
cise of care should have anticipated 
that speed of from 30 to 35 miles per 
hour on such a highway was unrea- 
sonably dangerous was for jury.—Wig- 
gin v. Kingston, 20 A.2d 625. 

N.Y.App.Wiv. In actions for dam- 
ages sustained in collision between au- 
tomobiles at highway intersection, con- 
flicting testimony as to whether auto- 
mobile in which plaintiffs were riding 
entered intersection slowly, stopped 
when half way across nearest traffic 
lane to give right of way to defendant 
approaching from right at high speed, 
and was hit by defendant’s automobile, 
or whether defendant entered intersec- 
tion at moderate speed and was half 
Way across when hit by plaintiffs’ au- 
tomobile traveling at high speed, pre- 
sented fact questions for jury.—Arm- 
strong v. Koller, 25 N.Y¥.S.2d 984, 261 
App.Div. 1017. 

N.C. The testimony of speed of bus 
immediately before collision with ap- 
proaching automobile was competent, 
probative force being for jury.—Queen 
City Coach Co. v. Lee, 11 S.E.2d 341, 
218 N.C. 320. ; 

Okl. Generally, whether a motorist 
is guilty of excessive speed under stat- 
ute relating thereto depends on the 
conditions specified in the statute, and 
the physical conditions existing at the 
time and place of the aeécident, and 
it is a question for the jury. 47 Okl. 
St.Ann. § 92.—Ironside v. Ironside, 108 
P.2d 157. : F 

Pa. In action for injuries sustained 
by two minors when sled on which 
they were coasting collided with auto- 
mobile at interseetion, evidence was 
sufficient to present question for jury 
as to whether motorist was negligent 
in driving automobile at an excessive 
rate of speed or in failing to have it 
under proper control at a street inter- 
section where he knew, or, ought to 
have known, that children were gather- 
ed in considerable numbers and were 
engaged in coasting.—Smith v. Pachter, 
19 A.2d 85. A 

Pa.Super. Under evidence that 
truck driver traveling 20 or 25 miles 
per hour up hill picked up speed at 
top of hill, that governor prevented 
truck from going more than 35 or 38 
miles per hour, that driver saw chil- 
Gren playing on concrete 600 feet 
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‘ahead, that children, when not running 
back and forth across highway, were ap- 
proaching truck on truck driver’s right, 
that: truck driver slowed down “a lit- 
tle” and pulled over to center of high- 
way, and that driver was unable to 
stop and. struck girl who ran across 
road in response to playful gesture by 
boy, whether truck driver was negli- 
gent was for jury.—Gettemy y. Gren- 
nan Bakeries, 21 A.2d 465. 

Pa.Super. In action for injuries to 
pedestrian who after alighting from 
street car at night stepped from con- 
erete safety island into cartway of 
wet one way street at intersection and 
was struck by approaching motorist 
who came to a stop 84 feet away from 
point of contact, driver’s negligence 
ee for jury.—Bert v. Walker, 21 A.2d 


Pa.Com.Pl. At night a driver of a 
motor vehicle must proceed at such a 
pace, with such caution and with such 
use of his faculties that his headlights 
will disclose to him impediments to his 
travel; he must have his car under 
such control that, when these are dis- 
closed, he will be enabled to avoid 
the dangers present; he must be able 
to stop or to avoid any obstacle which 
may present itself within the range of 
his lights; and the question of the 
driver’s compliance with these rules 
may properly be decided by the jury.— 
Stein v. Taylor, 56 Montg. 199. 

8.C. Under evidence that plaintiff’s 
automobile was parked off pavement to 
left of highway facing in the direction 
in which defendant’s truck was travel- 
ing, that plaintiff was desirous of go- 
ing in the opposite direction and turn- 
ed his automobile to the right to cross 
the pavement and enter a side road by 
which he would re-enter the highway, 
that plaiutiff looked for vehicles ap- 
proaching from his rear and saw the 
truck moving toward him at a point 
approximately 700 feet distant, from 
which he considered that it was safe to 
cross before it, and that he did not 
await the truck’s passing because other 
vehicles would be coming, question 
whether driver of defendant’s truck 
was guilty of negligence was for the 
jury.—Bedford vy. Armory Wholesale 
Copan Co., 10 S.H.2d_330, 195 S.C. 

8.C. In action for injuries resulting 
when automobile in which plaintiff was 
riding collided with defendants’ auto- 
mobile at street intersection, conflict- 
ing evidence as to negligence of de- 
fendants in not having automobile un- 
der control nor keeping a proper look- 
out and contributory negligence of 
plaintiff was for the jury.—Neese vy. 
Toms, 12,S.H.2d 859, 196 S.C. 67. 

Tenn. In action for wrongful death 
of five-year old girl struck by truck 
while crossing highway, evidence that 
truck was being driven at excessive 
speed, that driver made no effort to 
slow down when he saw child or could 
have seen her, and that a lever or bar 
protruding from side of truck struck 
child and caused her death was sufli- 
cient to carry case to jury.—Cummins 
us Woody, 152 S.W.2d 246, 177 'l'enn. 

36. 


Tex.Civ.App. DPvidence that when pe- 
destrian started to cross street defend- 
ant’s automobile was 400 feet away, 
thut time consumed by pedestrian in 
walking 15 feet to where he was struck 
was approximately four seconds, that 
it would require 13 seconds to drive 
automobile 400 feet at 20 miles per 
hour, and 10 seconds to drive such dis- 
tance at 30 miles per hour, and that 
defendant’s automobile traveled 50 feet 
before it was brought to a stop after 
the collision, presented question for 
jury regarding whether automobile was 
being driven at. greater rate of speed 
than 20 miles per hour immediately 
prior. to the collision.—Norris Bros. vy. 
Mattinson, 145 S.W.2d 204. 

Tex.Civ.App. In pedestrian’s action 
against driver of automobile which 
struck him while crossing street in 
middle of block, pedestrian’s testimony 
that automobile was approaching at 50 
or 60 miles per hour authorized sub- 
mission of case to jury, notwithstand- 
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ing pedestrian’s testimony that when 
he saw automobile he did not know 
how fast it was~traveling.—Miller v. 
Rhodius, 153 S.W.2d 491, error refused. 

W.Va. In action for death of minor 
bicyclist who was struck by taxicab 
while riding down hill in country in 
daytime, where hill was admittedly 
steep so that jury could reasonably in- 
fer that statutory 15 mile per hour 
speed limit prescribed for steep grades 
should apply notwithstanding hill was 
not designated as steep by proper 
sign, evidence that taxicab was driven 
down hill at a speed of not less than 
38 miles an hour and that driver could 
have seen bicyclist from a distanee of 
500 or 600 feet was sufficient for jury 
on issue of driver’s negligence in driv- 
ing at an excessive rate of speed, in 
failing to keep lookout, and in failing 
to drive with proper control of taxi- 
eab. Code 1931, 17-8-12.—¥Vielder v. 
Service Cab Co., 11 S.E.2d 115. 

W.Va. In action for death of work- 
man who was engaged in repairing 
highway, which occurred on a clear 
day, when an automobile struck crow- 
bar held by workman who had taken 
position on right berm of highway 
facing the oncoming automobile, negli- 
gence of motorist who allegedly was 
driving at excessive speed and failed to 
keep proper lookout and blow horn 
was for jury.—tTilley v. Cole, 13 8.2.2d 


153. 
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Ala. In action for injuries to mo- 
torist resulting from collision with 
truck near intersection when truck 
driver made left-hand turn without 
looking in glass to ascertain whether 
vehicle was immediately following and 
without signalling his intention, sub- 
mitting to jury count on “wanton in- 
jury” was error. Code 1940, Tit: 36, 
36 17, 37—Holman y. Brady, 3 So.2d 


Il.App. In action for death of man 
cranking another’s truck, stopped with 
one side on highway, pavement, when 
it was struck by  defendant’s truck 
driven by codefendant, evidence held 
to present fact questions for jury as 
to negligence in operating defendant’s 
truck at excessive speed and failing to 
keep proper lookout and stop or turn 
to avoid collision and decedent’s exer- 
eise of due care.—Blachek vy. City Ice 
& Fuel Co., 35.N.H.2d 416, 811 I. 
App. 1. 

Ky. In action for damages to plain- 
tiff’s truck which collided with defend- 
ant’s automobile standing or backing 
at an angle across highway at night, 
whether truck driver failed to keep a 
proper lookout was properly submitted 
to the jury.—Tucker v. Ragland-Potter 
Co., 148 S.W.2d 691, 285 Ky. 533. 

Wis. Whether the color of an object 
so blends with the color of the road 
that a motorist exercising ordinary 
care with respect to lookout may not 
discover it until too close to it to 
avoid colliding with the object, or 
whether the object sufficiently blends 
with the color of the road to prevent 
a proper lookout from disclosing its 
presence in time to avoid collision, is 
for the jury.—Zoellner vy. Kaiser, 296 
N.W. 611, 287 Wis. 299. 

§ 1059 
Ala. In action for injuries to mo- 


torist resulting from collision with 
truck near intersection when truck 
driver made left-hand turn without 


looking in glass to ascertain whether 
vehicle was immediately following and 
without signalling his intention, sub- 
mitting to jury count on “wanton in- 
jury’? wag error. Code 1940, Tit. 36, 
§§ 17, 37—Holman y. Brady, 8 So.2d 
30 


N.Y.App.Div. Evidence that view of 
motorist, who was driving on highway, 
was obstructed until approximately 
200 feet from truck which was engaged 
in pulling out oil tank truck of de- 
fendant, that lead truck was blocking 
greater portion of highway, that only 
warning of such situation was by de- 
fendant’s employee who waved his hand 
while standing a few feet from lead 
truck, and that motorist applied his 
brakes lightly but automobile skidded 
and went over an embankment, present- 
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_ Ragland-Potter Co., 
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ed question for jury as to whether de- 
. fendant’s employees were negligent in 
ereating a dangerous situation and in 
failing to give adequate warning there- 
of, and, if negligent, whether such neg- 
ligence was proximate cause of injuries 
to occupant of automobile—Wood vy. 
Socony-Vacuum Oil Co., 21 N.Y.S.2d 
317, 259 App.Div. 1106, reargument de- 
nied 22 N.Y.S.2d 534.’ Appeal denied. 
; § 1063 


Ariz. In guest’s action for injuries 
sustained in collision with defendant’s 
automobile alleged to have been parked 
on traveled portion of road, whether 
defendant’s driver should have parked 
his automobile entirely off traveled 

portion of highway at place and time 
when accident occurred as required 
by statute where it is practicable was 
for jury. Rev.Code 1928, § 1602.— 
Salt River Valley Water Users’ Ass’n 
y. Green, 104 P.2d 162. 
_ Cal.App. In action for death of de- 
eedent whose stomach had hit steering 
wheel as result of collision between au- 
-tomobile which he was driving and 
partially opened door of defendant’s 


' automobile which defendant had parked 


parallel to curb before opening door 
preparatory to alighting therefrom, 
whether defendant was negligent in 


opening door under circumstances and 


whether decedent was guilty of contrib- 
-utory negligence in driving too close to 
parked automobiles were questions for 
jury.—Christiansen v. Hollings, 112 P. 
12d ‘723. : 

Conn. Negligence of motorist who 


when driving along two-lane highway 


at night turned to right side of lane 


because he thought car following was 


trying to pass and who collided with 
parked truck in which plaintiffs were 
seated and which contained evergreen 
trees, which blended into landscape and 


prevented taillight from being seen, held 


for jury.—Curcio vy. Goodwin, 18 A.2d 


# 360,127 Conn. 483. 


‘Ga.App. In action by plaintiff for 


: injuries sustained by her while sitting 


in parked automobile which was struck 


aes by defendant’s automobile after defend- 


- ant’s automobile collided with automo- 

bile of third person and ran onto side- 
of defendant’s negli- 
gence was for the jury.—Wilson v. Ray, 


13 S.H.2d 848, 64 Ga.App. 540. 


Ky. In action for death of driver of 
truck which collided with rear of trac- 
tor-trailer truck at night on concrete 
highway in Indiana, where tractor- 
trailer truck had partially pulled off 
highway and stopped, whether driver 
of defendant’s truck was negligent and 
deceased was contributorily negligent 
was for the jury where the evidence 
was conflicting.—Feck’s Adm’r v. Bell 

Line, 144 S.W.2d 483, 284 Ky. 288. 
Ky. In action for damages to plain- 
tiff’s truck which collided with defend- 
ant’s automobile standing or backing 
at an angle across highway at night, 
‘evidence did not show that truck driv- 
er was negligent as a matter of law 
but presented a case for the jury on 
question whether damages _ resulted 
from concurrent negligence.—Tucker v. 
148 S.W.2d 691, 

285 Ky. 533. 


Mass. In action for damages to truck 
struck by automobile registered in 
mame of corporate defendant as owner, 
evidence that operator of automobile 
had no driver’s license, was intoxicat- 
ed, and that he drove on rainy night 
between 40 and 45 miles per hour aft- 
er he had been told by passenger not 
to drive so fast, that visibility was 
affected by steam on windshield, that 
a few seconds before accident operator 
took his hand off wheel to operate ra- 
dio, and that automobile struck rear 
of plaintiff’s. parked truck, was for 
jury on issue of operator’s negligence 
warranting verdict against corporate 
defendant. G.L.(Ter.Ed.) c. 90, §§ 10, 
Moh, a4 acim 2ad, 85A.—Le Blanc vy. 
Pierce Motor Co., 30 N.E.2d 684, 307 


Mass. 535. 
Mich. Evidence was_ sufficient to 
support verdict for automobile occu- 


pant suing approaching motorist for 
injuries sustained when motorist struck 
automobile which contained occupant 
and which was stopped off the pave- 
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ment in a shallow ditch on approach- 
ing motorist’s side of highway.—Bark- 
man y. Montague, 298 N.W. 2738, 297 
Mich. 5388. ‘ 

Minu. In action by plaintiff for in- 
juries sustained when he was _ struck 
by defendant’s automobile after getting 
out of his automobile which had stalled 
at 45-degree angle at night on icy 


pavement, blocking lane of travel of 
approaching automobiles, in order to 
flag down approaching motorists, 


wherein defendant counterclaimed for 
damage to his automobile which struck 
plaintiff’s automobile, negligence and 
contributory negligence: were for jury. 
—Corridan v. Agranoff, 297 N.W. 759. 

Mo. In action by guest in automo- 
bile against owner of truck for injuries 
sustained when automobile at night 
ran into rear of truck which allegedly 
bad no red light on the rear, whether 
owner of truck was negligent was for 
the jury. Rev.St.1939, § 83886, Mo.St. 
Ann, § 7778, p. 5222.—Davis vy. F. M. 
Stamper Co., 148 S.W.2d 765. 

N.Y.App.Div. In action for damage 
to truck trailer, parked on wrong side 
of highway, when struck by defendant’s 
truck sliding backwards down hill, de- 
fendant’s negligence and plaintiff’s con- 
tributory negligence held fact questions | 
for jury, which properly found verdict 
of no cause of action under evidence.— 
Bonded Freightways v. Codington, 22 
N.Y.S.2d 865, 260 App.Div. 832. 

N.C. In action for injuries sustained 
by motorist in collision with rear of 
truck stalled on highway without rear 
lights, negligence of truck driver and 
contributory negligence of motorist 
were questions for the jury.—Leonard 
v. Tatum & Dalton Transfer Co., 12 S. 
BH.2d 729, 218 N.C. 667. 

Tex.Civ-App. Where automobile own- 
er parked automobile against curbing 
at top of steep incline and, together 
with guest, left automobile, and short- 
ly thereafter parked automobile slid 
down incline into plaintiff’s residence, 
the ‘‘res ipsa loquitur” doctrine applied 
and issue of automobile owner’s neg- 
ligence was for jury.—Ketchum y. Gil- 
lespie, 145 S.W.2d 215. 

Tex.Civ.App. The acts of motorist in 
parking at night on traveled portion of 
highway when it was possible to park 
on borrow pit, in not leaving a space 
of at least 15 feet in the clear on trav- 
eled portion of highway, and in causing 
a truck and trailer to be parked on op- 
posite side of highway so that a clear. 
view of them was not available for a 
distance of 200 feet in each direction 
constituted ‘‘negligence per se’’, and, if 
such acts were the proximate cause of 
collision between approaching automo- 
bile and rear of truck and trailer, they 
were questions that should have been 
submitted to jury. Vernon’s Ann.P.C, 
art. 827a, § 10.—Ruggles v. John Deere 
Plow Co., 146 S.W.2d 456. 

Wyo. Evidence presented question 
for jury as to whether driver of truck 
who was forced to stop truck on high- 
way because of defects in lights was 
negligent in failing to get truck off 
highway, so as to render owners of 
parked truck liable for death of anoth- 
er truck driver who collided with rear 
end of parked truck. Rev.St.1931, § 
72-206, as amended by Laws 1933, ¢. 71, 
and § 72-207.—Merback vy. Blanchard, 
105 P.2d 272. 
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C.C.A.lowa. Whether motorist who 
drove on shoulder of highway for 50 to 
100 feet at 35 to 40 miles an hour and 
then suddenly whipped automobile 
across slippery highway in path of ap- 
proaching automobile, exercised ordi- 
nary care in the circumstances was for 
jury even if it be assumed that motor- 
ist was faced with a sudden emer- 
gency when the right rear wheel of 
her automobile left the pavement.— 
Brinegar v. Green, 117 F.2d 316. 

N.H. In guests’ action against host 
for injuries sustained in automobile 
collision, where evidence most favorable 
to plaintiffs showed that defendant had 
approximately four seconds in which to 
act after oncoming motorist started to 
turn across road in front of defend- 
ant and defendant did nothing to avoid 
the accident until collision became in- 
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evitable, motions for nonsuit and di 


erly denied as against contention that 
defendant had no time for anything 
more than instinctive action.—Sullivan 


v. Sullivan, 18 A.2d 828. , 
“N.J. In guests’ action for injuries 
sustained in automobile collision, 


whose attention had been called to 
fact that he was driving fast, had no- 
ticed that oncoming automobile was 
being driven in a “zigzag” 
but continued to drive at but a slight- 
ly decreased rate of speed until oncom- 
ing automobile which was driven by an 
intoxicated person was about eight 
feet from motorist, when the motorist 
sharply turned to the left in attempt- 
ing to avoid collision, whether an 
emergency existed and motorist acted 
with care required of him, and whether 


of emergency, were questions for the 
jury.—Dobrow v. Hertz, 15 A.2d 749, 
125, N.J.L. 347, 

N.Y.App.Div. Where bus 
tially passed cab of truck and had 
come to a stop, and trucker emerged 
from cab of truck close ‘to side of bus 
and was injured when bus proceeded 
into bus stop, bus company was not 
liable for the injuries and case should 
not have been submitted to the jury 
because of lack of proof of negligence. 
—Rague v. Staten Island Coach Co., 
28 N.Y.S.2d 213, 262 App.Diy. 860. 

Fa.Co. 
mine whether there was a sudden emer- 
gency, as well as the question of neg- 
ligence, where the injury resulted in 


‘i 


the attempt to avoid a collision, the ~ 


issue being one of proximate cause un-— 
der the charge of the court.—Gold- 
scheiter v. Heilman, 89 P.L.J. 89... 
Wa. In action for death of oil truck 
driver fatally injured in collision with 
lumber truck approaching from oppo- 
site direction, whether sole proximate 
cause of eollision was negligence of 
driver of automobile in attempting to 
pass lumber truck when there was not 
Sufficient distance between lumber 
truck and oil truck for automobile to 
pass, and whether the passing of the 
automobile brought about an emergen- 
cy, that would be effective to relieve 
driver of lumber truck from exercising 
care and prudence that ome would be 


expected to exercise under normal econ- — 


ditions were for jury.—Saunders y. 
Hall, 11 S.B.2d 592. 

In action for death of oil truck driv- 
er fatally injured in collision with 
lumber truck approaching from oppo- 
site direction where it was contended 
that negligence of driver of automobile 
in attempting to pass the lumber truck 
when there was not sufficient distance 
between lumber truck and oil truck for 
automobile to pass brought about an 


emergency, whether lumber truck driy-— 


er was without fault in bringing about 
the emergency was for the jury.—Saun 
ders v. Hall, 11 S.B.2d 592. ; 
Wash. Whether driver of truck 
which c@llided with approaching truck 
on curve at dusk after driver had 
passed bicyclist was proceeding with 
reasonable care when confronted with 
an emergency and, if so, whether he 
thereafter acted as a reasonably pru- 
dent man were for the jury under the 
evidence.--American Products Co. vy. 
Villwock, 109 P.2d 570, 1382 A.L.R. 
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C.C.A.Tex. Under evidence that pas- 
senger bus passed truck on left at 
speed of 50 miles per hour and after 
turning back into right lane of highway 
immediately in front of truck and with- 
out yeening suddenly reduced speed. so 
that truck driver turned to left to avoid 
collision with bus and to avoid colli- 
sion with oncoming automobile crossed 
road into ditch but driver of on-coming 
automobile abruptly turned to right 
and crashed into truck, question of neg- 
ligence of bus driver was for jury in 


action by occupants of truck for in- © 


juries.—Dixie Motor 
v. Lane, 116 F.2d 26 

C.C.A.Wis. In action by motorist 
and guest for injuries suffered when 


oe Corporation 


automobile was forced off the highway 
ie 


rected verdict for defendant were prop- — 


wherein there was proof that motorist, © 


motorist was responsible for existence — 


had par- | 


It is for the jury to deter- 


manner,  —> 


ee of 
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and collided with a culvert when truck 
motorist was attempting to pass veered 
to the left in attempting to avoid a 
stalled truck, evidence held to make 
jury question on issue of identification 
of defendant’s truck, and of negligence 
of plaintiffs and defendant.—Gary v. 
Consolidated Forwarding Co., 115 F. 
2d 632. 

Ala.App. In action for personal in- 
juries and property damage sustained 
when a truck allegedly owned by _de- 
fendant and operated by codefendant 
as defendant’s agent or servant ran in- 
to rear of wagon_in which plaintiff was 
riding, evidence was for jury on ques- 
tion of negligence vel non of codefend- 
ant.—Corshbie v. Poore, 198 So. 268, 
certiorari denied 198 So. 272. 

Cal.App. In actions for injuries to 
owner, and death of driver, of automo- 
bile colliding with truck, whether de- 
fendant truck driver pulled truck 
sharply to left into center lane of high- 
way behind another truck and directly 
in front of approaching automobile and 
should have returned to right lane be- 
hind such other truck and_ thereby 
avoided collision were fact issues, on 
which reasonable men might differ, so 
that question of truck driver’s negli- 
gence was for jury. Vehicle Code, $ 

26, St.1935, p. 181.—Ferguson vy. Na- 
kahara, 110 P.2d 1091. 

Cal.App. In action arising out of au- 
tomobile collision on city street, where 
evidence was conflicting as to whether 
defendant was entering street at in- 
tersection without stopping at stop 
sign, or whether she was in act of 
making U turn, and, if defendant was 
making U turn, there was evidence that 
defendant failed to make proper ob- 
servation to rear for approaching traf- 
fic, question as to whether defend- 
ant was negligent was properly sub- 
mitted to jury. Vehicle Code, § 544, St. 
1935, p. 185.—Bauer v. Davis, 111 P. 
2d 715. 

Fla. In action for injuries to pas- 
senger in automobile, whether defend- 
ant’s bus was, without notice, brought 
to a stop so sudden that driver of au- 
tomobile in rear, in which plaintiff was 
riding, could not have reasonably avoid- 
ed accident, held for jury.—Miami 
Transit Co. v. Karses, 200 So. 372. 

Iowa. In action for injuries sus- 
tained in collision between automobile 
and approaching truck which was fol- 
lowing another automobile and truck, 
whether truck driver violated the 
clear distance ahead statute and wheth- 
er he attempted to pass the two ve- 
hicles ahead without keeping a proper 
lookout for approaching vehicles were 
for jury. Code 1935, § 5029.—Baile 
vy. Fredericksburg Produce Ass’n, 29 
NEW. 122. 

Neb. In action by owner and driver 
of automobile truck against owner of 
motortruck ‘for injuries sustained by 
the plaintiff when his truck collided at 
night with the rear of the motortruck 
having no taillights or clearance lights, 
when it was allegedly backed suddenly 
into plaintiff’s truck as plaintiff was in 
the act of passing the motortruck, 
whether the driver of the motortruck 
was guilty of actionable negligence 
was for the jury under the evidence.— 
aie vy. Roberts Dairy Co., 296 N.W. 
ool, 

N.H. In actions by drivers and 
passengers of automobile which struck 
rear of defendant’s automobile which 
passed their automobile at a speed of 
from 50 to 60 miles an hour in day- 
time in city within about 300 feet from 
intersection and came to sudden stop 
when only 50 or 60 feet ahead of their 
automobile when police officer signaled 
defendant, who was then traveling 
about 40 miles an hour, to stop, evi- 
dence of negligence on part of defend- 
ant was sufficient for jury.—Weiss Vv. 
Wasserman, 15 A.2d 861. 

N.C. In action for death of 4 year 
old girl when automobile in which she 
was riding collided with another au- 
toinobile which was attempting to pass 
defendant’s ice cream truck which had 
stopped on highway, under_ evidence 
that defendant’s truck stopped sudden- 
ly on highway without driver signal- 
ing his intention to do so as required 
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by statute, and that truck was not 
equipped with rearview mirror, ques- 
tion of whether driver of defendant’s 
truck was negligent and whether his 
negligence was contributing cause to 
death of fis was for jury. Code 1939, 
§§ 2621(275), 2621(287), 2621(301).— 
Bechtler v. Bracken, 11 S$.B.2d 721, 
218 N.C. 515. 

Ohio App, In action by insurer to 
recover as subrogee of insured owner 
of automobile arainst operator of au- 
tomobile that came into collision with 
insured’s automobile, evidence, though 
not conflicting, presented questions for 
jury as to whether defendant driver 
was negligent in turning to left with- 
out giving any warning when driver 
of insured’s automobile was about to 
pass, and whether sole direct cause of 
collision was failure of driver of in- 
sured’s automobile to stop _ before 
ihe point of collision.—Buckeye 
Union Casualty Co. v. Oelschlaeger, 36 
N.E.2d 152. 

Oki. In action against truck owner 
and automobile owner for injuries sus- 
tained: by plaintiff while an occupant 
of another automobile which was fol- 
lowing truck that made a left turn into 
private driveway, causing automobile 
approaching from opposite direction to 
turn from its left side of highway to 
aveid collision with truck and to crash 
head on into automobile in which plain- 
tiff was riding, whether truck driver 
was negligent, so as to render owner 
of truck liable, was for jury under the 
evidence.—Caesar v. Phillips Petroleum 
Co., 104 P.2d 429. 

Pa.Com.Pl. Where slowly moving 
motor vehicle which was not driven as 
close as possible to’ right curb of high- 
way was collided with by automobile 
travelling in same direction the ques- 
tion of negligence of the parties is 
op the jury.—Sabatelli v. Scull, 29 Del. 


Wash. Where it was necessary at 
particular point for a motorist desiring 
to make a right turn to swing first to 
the left and then turn to the right at 
an acute angle, whether motorist was 
econtributorily negligent in swinging to 
the left in order to make the acute turn 
to the right, and whether driver of 
overtaking truck was negligent in at- 
tempting to pass to the right of auto- 
mobile were questions for the jury. 
Rem. Reyv.Stat. 6360—84.—Fosdick v. 
Middendorf, 115 P.2d 679. 
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C.C.A.lowa. Where there was testi- 
mony that defendant motorist traveled 
on shoulder of slippery highway for 50 
to 100 feet at 35 to 40 miles an hour 
and then suddenly whipped across high- 
way in front of approaching automo- 
bile, and the evidence was conflicting 
whether defendant’s automobile had 
stopped before collision, whether de- 
fendant was negligent in failing to 
yield one-half of the traveled way in 
turning to the right upon meeting an- 
other vehicle as prescribed by statute 
was for jury. Code Iowa 1939, 
BORA Oe B nee Ar v. Green, 117 F.2d 
316. 
C.C.A.Tex. In action against employ- 
ers of motorist who collided on high- 
way with approaching automobile caus- 
ing death of occupants of approaching 
automobile, verdict was properly direct- 
ed for employers in absence of evidence 
showing negligence on their part.— 
Doggett v. Peek, 116 F.2d 273. 

Ala. In action for injuries sustained 
in automobile collision, evidence held 
sufficient to take to jury question of 
defendant’s simple negligence in driv- 
ing automobile 14% or 2 feet to left 
of center of street at or near point 
of collision.—Law vy. Saks, 1 So.2d 28. 

Ariz. In an action for a collision be- 
tween the deceased’s westbound vehicle 
and an eastbound semi-trailer truck 
which was from 2 to 3 feet to the north 
of a white line which originally marked 
the middle of a highway about 64 feet 
wide, where it appeared that the high- 
way department had torn up about 21 
feet of the south side thereof, the truck 
operators were not guilty of either stat- 
utory or common-law negligence, and a 
directed verdict in their favor was 
proper. Code 1939, §§ 66-106, 66-107. 
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palin v. Alabam Freight Co., 112 P. 

Cal.App. In action arising out of 
collision between automobiles approach- 
ing from opposite directions, evidence 
as to whether drivers of automobiles 
were negligent and contributorily neg- 
ligent, and as to proximate cause of 
accident, was for jury. Vehicle Code, 
§§ 510, 531, St.1935, pp. 176, 183, and 
§ 525, St.1937, p. 619.—National Auto- 
mebile Ins. Co. v. Cunningham, 107 P. 
2d 648, 41 Cal.App.2d 828. 

Colo. In action arising out of col- 
lision between automobile and truck 
emerging from cut on road under ¢on- 
struction, evidence whether there was 
sufficient width to permit truck to 
yield one-half of eee to automo- 
bile as required by statute was for 
jury. ’35 C.S.A. ¢c, 16, § 195.--Parrish 
v. Smith, 115 P.2d 647. 

rae A In action for injuries sus- 
tained in automobile collision which 
occurred at night, whether highway 
was ‘not clear” and whether defend- 
ant was approaching along a “descent 
or other dangerous place” along high- 
way, within meaning of statute, when 
it would be defendant’s duty to give 
warning by blowing horn, as required 
by statute, and whether’ such failure, 
if any, by defendant to blow horn was 
negligence proximately causing colli- 
sion, were for jury. Code, § 68-303, 
subd. j; § 68-306.—Whatley v. Hen- 
ry; 16 S.H.2d 214. 

il.App. In action for injuries to 
plaintiff when automobile in which she 
was riding collided in the daytime with 
intestate’s automobile which was be- 
ing driven allegedly on left side of 
highway in violation of statute by 
grandson of intestate who was rid- 
ing in her automobile, intestate’s neg- 
ligence and plaintiff’s contributory_neg- 
ligence were for jury.  Smith-Hurd 
Stats. c. 95%, §§ 151, 152.—Beery v, 
Breed, 32 N.H.2d 675, 309 Ill.App. 432. 

Ill.App. In action for injuries to oc- 
eupants of automobile which collided 
with tractor and semi-trailer on high- 
way in the daytime when automobile 
was on its right hand side of high- 
way and tractor swerved to the left 
after a tire blew out, tractor driver’s 
negligence and automobile occupants’ 
contributory negligence were for jury 
under surrounding facts and circum- 
stances in evidence and reasonable in- 
ferences therefrom. Smith-Hurd Stats. 
ce. 95%, §§ 146, 151, 211.—Selman v. 
Midwest Haulers, 33 N.H.2d 140, 309 
Ill.App. 154. 

Il.App. In action for death of mo- 
torist who was struck at night on 
bridge by truck which allegedly was 
on wrong side of the road, truck driv- 
er’s negligence was for jury.—Hellwig 
ee 33 N.H.2d 174, 309 Ill.App. 

Ind.App. Evidence held insufficient 
to make jury question on issue of 
negligence in operating motor transport 
truck and trailer, as cause of death 
in collision of driver of truck with 
semi-trailer attached, and hence court 


did not err in directing verdict for - 


owner of motor transport in subroga- 
tion suit by deceased driver’s employer, 
notwithstanding that motor transport 
was found across center line of high- 
way after the collision.—Pontiaec-Chica- 
go Motor Exp. Co. v. George Cassons & 
Son, 34 N.B.2d 171. 

Ky. In motorist’s action for injuries 
sustained when automobiles collided, 
conflicting evidence as to speed at 
which automobiles were traveling, and 
as to which automobile was being 
operated on wrong side of highway, 
was for jury.—Ward v. Martin, 147 S. 
W.2da 21027, 285 Ky. 337. 

Mich. In action for death of truck 
driver as result of head-on collision of 
trucks, questions of fact as to how the 
accident occurred were for the jury.— 
Quick v. Western Michigan Transp. Co., 
293 N.W. 696, 294 Mich, 402. 

In action for death of truck driver 
as result of head-on collision of trucks, 
question of fact relating to the alleged 
negligence of the defendant’s truck 
driver was for the jury.—Quick vy. 
Western Michigan Transp. Co., 293 N. 
W. 696, 294 Mich. 402. 


” 


ib 
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Minn. In action by occupant of au- 
tomobile for injuries received in head- 
on collision between automobile and 
approaching truck, brought against 
owners of truck, evidence as to _own- 
ers’ negligence was conflicting and pre- 
sented a jury issue.—Sankiewicz Vv. 

Speckel, 296 N.W. 909. ; 

Minn. In action by motorist for 
injuries sustained when his automo- 
bile and a truck which was proceeding 
in the opposite direction side-swiped, 
allegedly because the truck was part- 
ly across the center line of the high- 
way, questions of truck driver's neg- 
ligence and motorist’s contributory 
negligence were for the jury.—Jaenisch 
v. Vigen, 297 N.W. 29. 

N.J. In actions arising out of col- 
lision between automobiles traveling in 
opposite directions on four-lane high- 
way, conflicting evidence as to. which 
driver crossed center line of highway 
and caused accident presented question 
of fact for jury.—Claypoole v. Motor 
Finance Corporation, 15 A.2d 794, 125 
N.J.L. 440. 

It is not ‘‘negligence per se” for mo- 

- torist to drive in the second lane from 


the right on a four-lane highway.— 


Claypoole v. Motor Finance Corpora- 
tion, 15 A.2d°794, 125 N.J.L. 440. 

N.Y.App.Div. In action for injuries 

' to passenger in automobile which col- 

lided with oncoming truck on highway, 


truck driver’s negligence was for jury. 


—Hartstein v. U. S. Trucking Corpo- 
aepom 23 N.Y.S.2d 251, 260 App.Div. 
N.Y.Sup. In action for death of mo- 
torist fatally injured in head-on auto- 
mobile collision, where there was no 


- evidence as to where upon the highway 


the accident occurred or as to who if 
anybody was negligent, defendant’s 
motion for nonsuit was granted.— 
Greenspan yv. Dillingham, 26 N.Y.S.2d 


m 699. 


N.C. In action for injuries sustained 
by motorist when his automobile was 
‘struck while rounding curve on gray- 
eled highway in daytime by defend- 
ant’s gravel truck allegedly approach- 
ing on wrong side of road, evidence 


was sufficient for jury. C.S. § 567.— 


te panes vy. Teer, 10 S.H.2d 614, 218 N.C. 
122. 


N.C. Whether bus which collided at 
night with approaching automobile on 
highway at curve was operated on left 
side of center line of highway so as 
to impose liability on bus owner for 
death of motorist, or whether automo- 
bile was operated on left side of center 
line so as to preclude recovery for 
death wag for jury.—Queen City Coach 
Co. v. Lee, 11 S.H.2d 341, 218 N.C. 320. 

Okl. In action for death of motorist 
fatally injured in collision with truck 
on a bridge, evidence that automobile 
was almost across bridge when col- 
lision occurred and of marks on bridge 
and highway which tended to prove 
that truck had skidded for some dis- 
tance with locked wheels and that the 
automobile had been dragged or forced 
_ baek some six or eight feet was sufli- 
eient for jury and sustained finding 
that truck driver was negligent, not- 
withstanding it was circumstantial and 
in conflict with defendants’ positive 
evidence.—Wray v, Garrett, 113 P.2d 
367. 

Pa. In action against administrator 
of motorist’s estate for injuries sus- 
tained by guest in automobile which 
eollided with telegraph pole, where 
there was no scintilla of evidence show- 
ing negligence on part of added defend- 
ant who had driven onto highway and 
approached from opposite direction, 
nonsuit was properly entered as to the 
added defendant, though some of such 
defendant’s statements as to rates of 
speed and distances in feet were not 
strictly accurate.—Brewer v. Brodhead, 
UOAL2Zd 117. 

Pa.Super. In action for property 
damages sustained in collision between 
the parties’ motor trucks at narrow 
bridge, conflicting evidence as to who 
was first at bridge and who was at 
fault raised- fact issues for jury as to 
negligence of defendant’s driver and 


contributory negligence of plaintiff’s 
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driver.—Ludwig vy. Ewell, 18 A.2d 75, 


142 Pa.Super. 580. R 
S.D. In actions for injuries sus- 
tained as result of collision between 
defendant’s truck and automobile in 
which plaintiffs were riding, evidence 
that highway was under construction 
and that conditions caused by the con- 
struction work necessitated travel by 
plaintiffs’ automobile on left side of 
windrow of dirt extending along center 
of highway, and that driver of defend- 
ant’s truck knew of such conditions and 
that he entered cloud of dust raised 
by third automobile and that his view 
was obscured by such cloud of dust, 
was sufficient for jury on issue of neg- 
ligenee of defendant’s driver.—Scheur- 
ing v. Northern States Power Co., 294 
N.W. 175. i 
Tex.Civ.App. In guest’s action for 
injuries suffered in collision between 
automobile in which he was riding and 
truck going in opposite directions on 
state road with ample room for vehicles 
to pass with safety, if issue of un- 
avoidable accident is submitted, it 
should be submitted as to conduct of 
defendant’s driver and guest.—William 
Cameron Co. y. Downing, 147 S8.W.2d 


963. 
Va. Under evidence that when 
brakes were applied lumber’ truck 


started to skid to its left and continued 
to skid until collision occurred with oil 
truck approaching from opposite direc- 
tion, that oil truck at no time ob- 
structed lumber truck’s side of road, 
and that brakes on lumber truck and 
trailer were so adjusted that they be- 
came effective at the same time with 
equal retarding power, and expert’s tes- 
timony that with such adjustment the 
application of brakes on wet road 
would eause truck and trailer to “jack- 
knife’ to one side of road, whether 
lumber truck owner was guilty of neg- 
ligence in maintaining truck with faul- 
ty and improperly adjusted brakes and 
whether truck driver was negligent in 
improperly and negligently applying 
brakes were for jury.—Saunders v. 
Hall, 11 S.E.2d 592. 

Va. In action for death of guest in 
automobile which collided with ap- 
proaching truck on curve at night, con- 
flicting evidence made question of 
truck driver’s negligence one for jury 
and supported verdict allowing recov- 
ery.—Texas Co. v. Zeigler, 14 S.H.2d 
N04 477 Vae-b5 7 


W.Va. In action for death of one 
riding in defendant’s automobile as re- 
sult of collision with codefendant’s 
truck on curve in road, negligence of 
drivers of two vehicles held for jury 
under evidence.—Lacewell vy. Lampkin, 
13 S.B.2d 583. 
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c.C.A.Ind. In action by motorist for 
death of son in collision with auto- 
mobile which as it made left turn 
emerged from behind detour sign in 
middle of street, where: signboard ob- 
structed view of both motorists, but 
testimony respecting negligence and 
contributory negligence of the parties 
was conflicting, evidence required sub- 
mission of case to jury.—Vearn y, 
Crane, 114 F.2d 896. 

C.C.A.S.D. Under South Dakota stat- 
ute requiring a full stop at an arterial 
highway, a driver cannot be held negli- 
gent as a matter of law for failing to 
stop at particular point that will give 
him the? best" view.. “SDC 44,0321'— 
Nielsen v. Richman, 114 W.2d 343. 

Hividence presented questions for jury 
as to whether defendant motorist was 
negligent and as to whether deceased 
motorist who was killed: as result—of 
collision at intersection was guilty of 
contributory negligence in entering ar- 
terial highway in front of defendant, 
where evidence would justify finding 
that, when deceased reached intersec- 
tion, defendant was a sufficient distance 
away to justify deceased in believing 
that she had ample time to cross to 
right side of highway, and that it was 
excessive speed of defendant and his 
act of turning to left, across center of 
highway, that caused the collision. § 
DC 44.0309, 44.0318, 44.0321.—Nielsen 
v. Richman, 114 F.2d 343. 
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D.C.D.C._ In action for damages a 
ing out of automobile collision: at in-— 
tersection, evidence tending to show 
that defendant failed to come to a stop 
in obedience to a “stop” sign before 
entering intersection, and that plaintiff — 
failed to slow down on approaching 
intersection and was driving at greater 
speed than was reasonable, presented 
questions for jury as to whether de- 
fendant was negligent and as to wheth- ‘ 
er plaintiff was contributorily negligent. 
—Brophy v. Weschler, 36 I'.Supp, 635. 

Ala. In action by motorist for inju-— 
ries sustained in Collision with truck 
at intersection, where: trucker testified 
that he had stopped as required by or- 
dinance and entered intersection in 
second gear when he saw motorist ap- 
proaching at 50 miles per hour, and 
trucker admitted that he did nothing, 
though by application of brakes he 
could have stopped truck within a 
distance of one foot, whether trucker 


was negligent was for the jury.— 
Brown Hauling Co. v. Newsome, 2 So. 
2d 782. 

Cal.App. Although fact that mo- 


torist has right of way does not abso- 
lutely relieve him of duty to use care, 
in absence of unustial circumstances, 
question as to whether motorist who 
has right of way is negligent presents 
an issue of fact and not one of law. 
Vehicle Code, § 550, St.1935, p. 186.— 
Bramble v. McEwan, 104 P.2d 1054. 


In action for death of automobile 


guest as result of injuries sustained in 
collision with another automobile at 
intersection, against driver of other 
automobile, whether defendant motorist, 
though having right of way, was negli- 
gent in failing to anticipate that driver 
of automobile in which deceased was 
riding would not obey law and yield 
right of way or in failing to exercise 
reasonable care to avoid collision after 
having seen approach of automobile in 
which deceased was riding, was for 
jury. Vehicle Code, § 550, St.1935,°p.. 
Se aire v. McEwan, 104 P.2d 
Cal.App. In action for injuries sus- 
tained in automobile collision by plain- 
tiff who was riding with to-employee, 
which occurred at unobstructed inter- 
section, evidence failed to establish as 
a matter of law absence of negligence 
on part of defendant, which was proxi- 
mate cause of collision. Vehicle Code, 
St.1935, p. 98 et seq.—Anderson y. 
Lang, 109 P.2d 981. ‘ 
Cal.App. In action arising out of au- 
tomobile collision on city street, where 
evidence was conflicting as to wheth- 
er defendant was entering street at in- 
tersection without stopping at stop 
sign, or whether she was in act of 
making U turn, and, if defendant was 
making U turn, there was evidence 
that defendant failed to make proper 
observation to rear for approaching — 
traftic, question as to whether defend-— 
ant was negligent was properly sub- 
mitted to jury. Vehicle Code, § 544, 


S$t.1935, p. 185—Bauer v. Davis, 111 
Pi2d 715; 
Conn. In action for damages result- 


ing from automobile collision at inter- 

section, which automobile had the right 

of way was a question of fact for 

jury under statute giving right of way 

to automobile approaching intersection 

from the right only where both auto- 

mobiles are arriving at the intersection © 
at approximately the same time. Gen. 
St.Supp.1935, §  636¢—Garofano v. 

Dworkin, 19 A.2d 421, 127 Conn. 648. 

Ill.App. In action for 
tained in collision at street intersection — 
in city in daytime between defendant’s 
automobile ,and automobile in which 
plaintiff was riding, negligence of de-— 
fendant in allegedly failing to keep 
proper lookout and to give any warning 

y blowing horn or otherwise, and to 
apply brakes to stop automobile in time 
to prevent accident, was for jury.— 
Cwiklinski v. Chapliski, 30 N.B.2d 782. 
3807 Il.App. 550. 

Ul.App. In action for damages oc- 
curring when plaintiff’s automobile was 
struck at intersection by 
automobile approaching trom the left, 
evidence was sufficient for jury on 
question of defendant’s negligence and 


injuries sus- 


defendant’s | 


gence, eg OV. 
0 N.H.2d 920, 307 Ill. App. 


In action for injuries to 
_ driver of automobile, struck by defend- 
- ant’s truck at highway intersection, 
evidence held sufficient to make out 
prima facie case for jury in plaintiff’s 
_ favor.—Partridge v. Enterprise Trans- 
ag Co., 30 N.B.2d 947, 307 Ill.App. 


_ Ii.App. In action for damages to a 
coal truck which was completing a U 
a turn in front of a street car, when 
_ defendant’s truck overtaking street car 
collided with plaintiff’s truck, question 
of negligence of defendant’s driver in 
failing to comply with statute relating 
to stopping a vehicle overtaking a 
street car about to load or unload pas- 
-sengers, where it was not shown that 
anyone was attempting to get on or 
eG off the street car, and question of con- 
_ tributory negligence of plaintiff’s driver 
_. were for the jury. Smith-Hurd Stats. 
¢. 954%, § 176 et seq.—Elston Fuel Cor- 
poration v. Diamond Coal Co., 31 N.E. 
oo 2d 427, 308 Ill.App. 325. 
; Iowa. In action for injuries sus- 
tained in intersectional automobile col- 
___ lision, wherein there was evidence from 
which jury could have found that de- 
_  fendant could have seen plaintiff’s au- 
--tomobile for a distance of more than 
130 feet had defendant been maintgin- 
_ ing a proper lookout and that she could 
have stopped her automobile within 
o 70 feet, question of defendant’s failure 
_to maintain proper lookout was prop- 
ee erly submitted to jury.—Lathrop v. 

) [ Knight, 297.N.W. 291. 

@ Ky. In actions for damages and in- 
, juries sustained in collision between 

automobiles traveling in opposite di- 

rections which occurred when defendant 
_ turned left across highway, it was for 

jury to determine which of the drivers 
-——s Was negligent and whether negligence 

which jury believed each to be guilty 
of was the proximate cause of the col- 
__ lision. Ky.St.Supp.1939, § 2739g-69p. 
k —Rutherford y. Smith, 145 S.W.2d 533, 
284 Ky. 592. 

Ky. In action arising out of auto- 
Mobile collision at intersection at 
which there were no “stop” signs, evi- 
dence presented question for jury as to 
which of parties had right of way. 
Ky.StSupp.1939, § 2739g-37.—Tate v. 
© Shaver, 152 S.W.2d 259, 287 Ky. 29. 

Mass. Where collision occurred be- 
tween automobiles at an intersection, 
question whether there has been negli- 
gence of either or both of the operators 
of the automobiles is generally one of 
fact—Aromando y. Leach, 28 N.E.2d 
—~<34. 

Mass. In actions for injuries received 
when plaintiff’s automobile. collided at 
_ street intersection with automobile 

owned and registered in corporate de- 

fendant’s name, and driven by sales- 
man, liability of salesman was for jury 

under evidence. G.L.(Ter.Ed.) ec. 231, 

2 oom v. Dobson, 30 N.H.2d 

Ordinarily, in an action involving a 
collision between automobiles at inter- 
section of public ways, issues of negli- 
‘gence and due care are for jury.—Mor- 

ton v. Dobson, 30 N.H.2d 231. 

In actions against corporate defend- 
ant and its salesman for injuries re- 
ceived when plaintiff’s automobile col- 
lided at street intersection with auto- 
“mobile owned and registered in cor- 

porate defendant’s name and driven by 
salesman, evidence was for jury upon 
question of negligence of salesman, as 

corporate defendant’s employee. G.L. 

(Ter.Hd.) ¢. 231, § 85A.—Morton ‘vy. 

Dobson, 30 N.H.2d 231. 

“Mass. In action by taxicab passen- 
_ ger against driver of truck with which 

cab collided at intersection, evidence 

held to make jury question whether 
eab passed into intersection before 
truck and to authorize recovery on 

ound of truck driver’s negligence. 
€.1.. (‘Per.1d,) ce. 89, §§ 8, 9.—Bright- 

man y. Blanchette, 30 N.E.2d 864, 307 

Mass. 584, ; 

Where automobiles collide at inter- 

section, negligence of either or both of 

the operators is generally a fact ques- 
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Mass. In actions for damages, inju- 
ries and death resulting from automo- 
bile collision at street intersection in 
Florida, questions of negligence and 
contributory negligence were for jury. 
Comp.Gen.Laws F'la.1927, §§ 1294, 1296, 
1318—Stiles v. Wright, 32 N.W.2d 220. 
308 Mass. 826. 

Minn. In action for damage to au- 
tomobile and for injuries sustained by 
motorist driving on through highway 
when automobile overturned when 
motorist drove off highway to avoid 
striking the rear of defendant’s auto- 
mobile which defendant, after having 
stopped at stop sign, drove out onto 
and down the through highway in 
front of the other automobile, whether 
defendant motorist violated statute re- 
quiring a motorist approaching a 
through highway to yield to vehicles 
approaching on through highway so 
closely as to constitute an immediate 
hazard, was for the jury. Mason’s 
Minn.St.Supp.1940, § 2720-198(b).— 
Blom vy. Wilson, 296 N.W. 502. 

Minn. In action for death of motor- 
ist whose automobile collided with 
truck at intersection, questions as to 
motorist’s contributory negligence and 
truck driver’s negligence were for the 
jury.—Johnson v. Farrell, 298 N.W. 
256 


Mo. In action against owner of 
truck colliding at intersection with 
automobile in funeral procession for 
death of guest in automobile, submis- 
sion of cause on primary negligence 
was not error, where evidence was con- 
flicting whether truck entered inter- 
section on green light and automobile 
entered against red light and whether 
truck was in intersection when auto- 
mobile entered intersection. Mo.St. 
Ann. § 3263, p. 3371,—Griffith v. Delico 
Meats Products Co., 145 S.W.2d 431. 

Mo. Where automobile in which 
guest was riding collided with oncom- 
ing truck which made left turn in front 
of approaching automobile, whether 
truck driver was guilty of negligence 
causing guest’s injuries was for the 
jury.—Long v. Mild, 149 S.W.2d 853. 

Mo.App. In action for injuries sus- 
tained by occupant of truck which col- 
lided at street intersection with anoth- 
er truck, whether driver of other truck 
was negligent was for the jury.—Galen- 
tine v. Borglum, 150 S.W.2d 1088. 

Neb. In motorist’s action against 
driver and owners of truck for dam- 
ages sustained in intersectional colli- 
sion, evidence whether truck driver was 
negligent in respect to speed dnd look- 
out, and whether motorist was con- 
tributorily negligent in respect to stop- 
ping before entering arterial highway 
on which truck was traveling, and in 
respect to giving notice of his approach 
and in keeping a lookout, and whether 
there was comparative negligence, was 
Oe jury.—Parks v. Metz, 299 N.W. 
43. 

N.Y. In passenger’s action against 
taxicab driver and owner and_ driver 
and owner of a second cab for in- 
juries sustained when cabs collided 
at intersection, whether driver of sec- 
ond cab exercised such care as was 
required of an_ ordinarily prudent 
man, notwithstanding that traffie lights 
gave him the right of way, was for 
jury.—Shea v. Judson, 28 N.H.2d 885, 
283 N.Y. 393, reversing 17 N.Y.S.2d 
487, 258 App.Div. 999. 

N.Y.App.Div. In actions for damages 
sustained in collision between automo- 
biles at highway intersection, conflict- 
ing testimony as to whether automobile 
in which plaintiffs were riding en- 
tered intersection slowly, stopped when 
half way across nearest traffic lane to 
give right of way to defendant ap- 
proaching from right at high speed, 
and was hit by defendant’s automo- 
bile, or whether defendant entered in- 
tersection at moderate speed and was 
half way across when hit by plain- 
tiffs’ automobile traveling at high 
speed, presented fact questions for 
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N.D. In action for personal injuries — 
and for damage to truck sustained in 
collision with an automobile which en- | 
tered intersection from left of truck, 
question of negligence was for the jury 
—Ostmo y. Tennyson, 296 N.W. 541. 
_ Pa. Evidence held to authorize fin 
ings that automobile was approaching 
intersection from the left at approxi- 
mately the same time and same moder- © 
ate speed as truck approaching from 
the right, without obstruction of view, — 
and hence motorist was negligent in _ 
failing to yield right of way, and tru 
driver wags warranted in acting on-as 
sumption that motorist would yield — 
right of way. 75 P.S. § 572.—Gaspero- 
ni v. Datt, 19 A.2d 376, 341 Pa. 448. — 

Pa.Super. In action for damages re- 
sulting from intersectional collision be- 
tween automobile and truck, negligence 
of driver of truck which approached — 
intersection from motorist’s left, and 
contributory negligence of the motorist 
who testified that she observed the 
truck and thought she had plenty « 
time to cross the intersection ahead 
the truck were questions for jury. 
Lochhead yv. Nierenberg, 18 A.2d 472. 
143 Pa.Super. 507. ai 

S.C. Under evidence that plaintiff’s 
automobile was parked off pavement 
to left of highway facing in the direc- 
tion in which defendant’s truck was © 
traveling, that plaintiff was desirous — 
of going in the opposite direction and 
turned his automobile to the right to 
cross the pavement and enter'a side 
road by which he would re-enter the 
highway, that plaintiff looked for 
vehicles approaching from his rear and 
saw the truck moving toward him at a> 
point approximately 700 feet distant, 
from which he considered that it was 
safe to cross before it, and that he did 
not await the truck’s passing becau: Pie 
other vehicles would be coming, ques- — 
tion whether driver of defendant’s 
truck was guilty of negligence was for } 
the jury.—Bedford v. Armory Whole- ~~ 
sale Grocery Co., 10 S.H.2d 330, 195 ~~ 
S.C, 150. ae 

§.C. In action for injuries resulting 
when automobile in which plaintiff was 
riding collided with defendants’ auto- 
mobile at street intersection, conflicting 
evidence as to negligence of defendants _ 
in not having automobile under control 
nor keeping a proper lookout and con- 
tributory negligence of plaintiff was 
for the jury.—Neese v. Toms, 12 8.H.2d 
859) 196 (S'C27 67. ‘ a 

Va. When a driver on a private road Paik: 
approaches an intersection, stops and 
looks in both directions for approach-  ~ 
ing traffic on public highway, acting as 
a reasonably prudent person exercising 
due care would act, he is not negligent — 
as a matter of law if he attempts to ~~ 
enter the intersection under the belief — 
that he has time and opportunity to — 
cross safely. Code 1936, § 2154(124),— 
Temple y. Ellington, 12 8.H.2d 826. / 

Where truck entering a public high- 
way from private road and making left 
turn was struck on its right-hand side © 
of highway by automobile approaching 
from left, in personal injury action by 
automobile occupant against estate of 
truck driver who was killed in the ac- 
cident, whether truck driver was jus- 
tified in going into the highway under 
the circumstances was for the jury. 
Code 1936, §§ 2154(123), 2154(124).— 
Temple v. Ellington, 12 §.W.2d 826. 

Va. “Approximately” within statute 
providing that when two vehicles ap- 
proach, or enter an intersection at ap- 
proximately the same time, driver of 
vehicle on left shall yield right of way 
to vehicle on right, means that deter- 
mination of question depends not on a 
computation of time but on determina- 
tion of a fact by the jury. Code 1936, 
§ 2154(123), subd. (a).—Independent 
Cab Ass’n v. Barksdale, 15 S.E.2d 112. 
UT) Vian ‘ 

Wash. Whether a disfavored driver 
has performed duty of looking to his 
right on approaching an intersection is 
ordinarily a question for jury, and 
cannot be decided by trial court as 
question of law, unless circumstances 
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are such that reasonable minds could 
not arrive at different conclusions there- 
on. Rem.Reyv.Stat. 6360—88.—Fetter- 
man vy. Levitch, 109 P.2d 1064. 

Wash. In action for personal inju- 
ries and property damage sustained in 
intersectional collision, wherein the de- 
fendants filed a cross-complaint, con- 
flicting evidence presented question for 
Jury as to whether driver of defend- 
ants’ automobile or driver of plaintiffs’ 
tutomobile was guilty of negligence.— 
Leer v. Cohen, 116 P.2d 535. 

Wis. In action arising out of inter- 
sectional collision between automobile 
and bus making a left turn, under un- 
disputed evidence that bus driver first 
observed automobile when it was 170 
feet away and continued to observe it 
until collision oceurred, jury finding 
that bus driver was negligent in re- 
spect to lookout could not. be_ sus- 
tained and trial court erred in submit- 
ting such issue to jury.—Manchuk v. 
Milwaukee Electric Ry. & Light Co., 
6294 N.W. 42, 235 Wis. 579. 

In action arising out of intersection- 
al collision between automobile and 
left turn, whether | bus 
driver was guilty of causal negligence 
in management and control of bus by 
failing to pass as closely as practica- 
ble to left of center of intersection, and 
‘by failing to leave intersection imme- 
_ diately to the right of center of inter- 
_ secting highway as required by stat- 

utes, and by ne to clear one-half 
of street on which he intended to turn 
left before making left turn, was for 
; arty. St.1939, §§ 85.17(2), 85.18(1).— 
_ Manchuk vy. Milwaukee Electric Ry. & 
Light Co., 294 N.W. 42, 235 Wis. 579. 


, § 1068 
_ Towa. In action for death of motor- 
ist whose automobile collided with 
_ trailer portion of defendant’s truck and 
trailer approaching from opposite di- 
rection, whether rear wheel assembly 
and wheels of trailer broke loose be- 
cause of defective left front spring 
hanger, or whether automobile struck 
left rear wheel of trailer and knocked 
assembly out from under rear of trail- 
er, was for jury.—McCarthy v. Man- 
dery, 294 N.W. 583. 

Tonun.App. Where it appeared that 
motorist driving one automobile and 
towing second automobile was follow- 
ing a truck, that truck driver extend- 
ed his arm out left window, that truck 
moved over on left of highway as 
though to enter service station, that 
motorist proceeded to pass on right- 
hand side, that truck driver suddenly 
turned truck to right striking rear 
fender of front automobile and causing 
- motorist to lose control of automobile 
_ which ran into stone post and that au- 
weighed more 
than 3000 pounds, whether’ statute 
prohibiting operation of trailers of 
gross weight of 3000 pounds unless 
equipped with brakes capable of be- 
ing applied by driver of towing vehi- 
cle was being violated, and whether 
the condition resulting from such vio- 
lation, if any, constituted proximate 
cause of accident was for the jury. 
Code 1932, 2695, subd. B(a) 3, as 


added by Pub.Acts’1937, c. 245, § 5.— 


Chattanooga Ice Delivery Co. v. George 
¥F. Burnett Co., 147 S.W.2d 750. 


§ 1069 : 
Cal. In action ror death of pedestrian 
struck by automobile, under evidence 
that motorist was driving at speed of 
50 miles per hour through rain, that 
motorist did not see pedestrian until 
he was within 34 feet of pedestrian, 
and that immediately before pedestrian 
was struck motorist did not turn his 
automobile either to right or to left, 
whether motorist was negligent was for 
the jury.— Watkins vy, Nutting, 110 P.2d 
384, prior opinion 104 P.2d 413, 
Cal.App. In action against motorist 
for death of pedestrian who was struck 
by automobile while crossing highway 
at a point other than an intersection 
or pedestrian crossing, where there 
was a presumption that pedestrian had 
taken some recautions for his own 
safety before leaving position of safety 
on edge of pavement, whether motorist 
was negligent and whether pedestrian 
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was contributorily negligent were for 
jury. Vehicle Code, §$ 87, 562, St. 


99, 188; Code Civ.Proc. § 
5 4.—Watkins y. Nutting, 
104 P.2d 413. 


Cal.App. In action for injuries sus- 
tained by pedestrian when struck by 
automobile, conflicting evidence rela- 
tive to speed of automobile, position 
of automobile on roadway, and as to 
whether motorist was driving without 
lights, presented question for jury as 
to whether motorist was negligent.— 
Casalegno yv. Leonard, 105 P.2d 125. 

Cal.App. Evidence that a_ motorist, 
approaching a busy industrial estab- 
lishment where automobiles were 
parked on both sides of the highway, 
was traveling about 45 miles an_ hour 
in the middle of the highway, and that 
the left front fender of the automobile 
struck a pedestrian who, having come 
through a pedestrian gate, started 
across the highway from behind a row 
of parked automobiles, held sufficient 
for the jury on the question of negli- 
gence. St.1935, p. 176, § 510; St.1937, 
pp. 169, 619, §§ 525, 671(b).—Hoppe v. 
Bradshaw, 108 P.2d 947. . 

The testimony being in conflict, th 
question of a. motorist’s negligence 
should be submitted to the jury, unless 
the injured pedestrian was contribu- 
torily negligent as a matter of law.— 
Hoppe v. Bradshaw, 108 P.2d_ 947. 

Cal APD. In action for injuries to 
pedestrian struck by defendant’s auto- 
mobile, evidence that defendant saw 
plaintiff walking toward automobile 
along edge of debris on _ boulevard, 
when 150 feet away, but continued to 
drive forward, without keeping plaintiff 
in view, and swerved toward him or 
changed course of automobile within 
40 feet of place of collision, was suffi- 
cient to take to jury question of de- 
fendant’s negligence.—Powers v. Cherry, 
109 P.2d 361. 


Cal.App. Evidence that plaintiff and 
another were pushing their automobile 
after its motor had failed on /six-lane 
highway about 7 o’clock in the evening 
in slight drizzle, that plaintiff was 
pushing against spare tire from middle 
and rear of automobile, that taillight 
of automobile which plaintiff was push- 
ing was lighted, that plaintiff’s posi- 
tion did not obscure defendant mo- 
torist’s view of taillight, and that de- 
fendant, approaching from behind at 
speed of 20 to 25 miles per hour, did 
not see automobile which plaintiff was 
pushing nor plaintiff until too close to 
avoid striking plaintiff, presented ques- 
tion for jury as to whether defendant 
was operating his automobile in a care- 
ful and prudent manner with due re- 
gard to traffic upon highway.—Wright 
v. PonitzZ, 112° P.2d 25: 

Conn, In action for death of pedes- 
trian struck by automobile, it was for 
jury to determine to what extent they 
would credit testimony of witnesses.— 
Evans v. Dickinson, 16 A.2d 582, 127 
Conn. 297. 


Md. In action for death of pedes- 
trian struck by automobile at or near 
an intersection, evidence presented 
question for jury as to whether mo- 
torist was guilty of negligence and as 
to whether pedestrian was guilty of 
contributory negligence. Code Supp. 
1935, art. 56, § 209.—Sugar v. Hafele, 
17 A.2d 118. 


Minn. In action against driver of 
truck, owner of automobile and driver 
of automobile for injuries sustained by 
occupant of truck when she was struck 
by automobile after she had walked to 
rear of parked truck to help driver of 
truck adjust a board on the box of 
the truck, question whether driver of 
automobile was negligent was for the 
hee fare ak tte 9 bh v. Johnson, 294 N.W. 


N.Y.App.Div. Where pedestrian com- 
menced to cross light-controlled street 
and after proceeding about two-thirds 
of the way was struck by a taxicab 
which came around the corner, it was 
for the jury to determine whether driv- 
er of taxicab and pedestrian exercised 
reasonable care and a due regard for 
rights of each other, and trial court in 
action by pedestrian against driver of 
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that pedestrian was crossing at cross- | 


walk with lights in his favor and he © 
had almost completed his crossing, then 
pedestrian had the right of way over 
driver of taxicab.—Schaffer v. Gambet- 
ta, 24 N.Y.S.2d 674, 261 App.Div. 132. 

Ohio. Where, in action for death of 
pedestrian who was struck by automo- 
bile near intersection after alighting 
from bus, different minds could from 
the evidence reach different conclusions 
on the issues of defendants’ negligence, 
promis cause, and contributory neg- 
igence of pedestrian, all issues were 
for the determination of the jury under. 
proper instructions of the court.— 
Wolfe. v. Baskin, 28 N.H.2d 629,137 
Ohio St. 284, 

Tenn.App. In pedestrian’s action for 
injuries sustained when struck by au- 
tomobile while walking along shoulder 
of highway, conflicting evidence as to 
driver’s negligence was for jury.—Ten- | 
nessee Valley Appliances v. Rowden, — 
146 S.W.2d 845. 

In pedestrian’s action for injuries 
sustained when struck by automobile © 
while walking along shoulder of high- 
way, where conflicting testimony as to 
driver’s negligence was sufficient to 
support verdict for pedestrian, motion 
for directed verdict in favor of driver 
and his employer would be overruled.— 
Tennessee Valley Appliances v. Rowden, 
146 S.W.2d 845. . bs 

Vt. Negligence of a motorist in not 
sounding a horn before\ striking a 
pedestrian crossing the street between 
intersections held for the jury, since it 
could not be ruled as matter of law 
that the motorist was excused ‘from so 
signaling because of lack of time after 
seeing the pedestrian or because the 
soun 
warning.—Izor v. Brigham, 17 A.2d 236. 


Wash. A motorist was not guilty of 
negligence as a matter of law by pass- 
ing to the right of a truck standing in 
street, as regards motorist’s liability 
for injuries sustained by pedestrian, 
but whether motorist exercised reason- 
able care under circumstances in pass- 
ing to the right was for jury.—Hadley 
vy. Simpson, 115 P.2d 675. 

Wash. In action for injuries to pe- 
destrian struck by automobile driven 
by defendant, conflicts in evidence, 
weight of defendant’s testimony, and 
any inconsistencies and explanations 
therein were for dna to determine.— 
conutin v. Port of Seattle, 116 P.2d 


In action for injuriés to pedestrian 
struck by automobile driven by de- 
fendant, evidence held sufficient to 
take to jury question of defendant’s 
negligence in driving to left of center 
of street at time of accident.—Carmin 
v. Port of Seattle, 116 P.2d 338. 


§ 1071 
Conn. Evidence that motorist was 
driving automobile at about eight o’- 


.clock in the evening with headlights 


lighted at speed of between 15 and 20 
miles per hour, following a short dis- 
tance behind another automobile, and 
that motorist failed to see pedestrian, 
crossing street at crosswalk until after 
automobile had struck him, presented 
question for jury as to whether motor- 
ist was guilty of negligence in failing 
to keep a proper lookout.—Marini y. 
Wynn, 20 A.2d 400, 128 Conn. 53, 

Il.App. Evidence that pedestrian be-— 
fore attempting to cross street on a 
crosswalk looked to his left for traffic 
and proceeded for some distance across 
the street, when he was struck by bus 
approaching from the left at approxi- 
mately 35 miles an hour, and evidence 
tending to show that no signal given 
by bus driver, would present “prima 
facie case’ for pedestrian, which would 
be required to be submitted to jury.— 
Knight v. Citizens Coach Co., 30 N.B. 
2d 180, 307 Lll.App. 251. 

Mass. Evidence that pedestrian be- 
fore attempting to cross highway 
looked in both directions and only 
vehicle he saw was that of the defend- 
ant which was approaching from his 
right and was then 200 feet away, that 


of the brakes gave sufficient + 
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edestrian had reached shoulder of 
‘urther side of street, which was 
feet wide, when struck by defendant’s 
automobile, that street was well lighted 
and straight, that defendant did not 
see pedestrian until he was only 35 
feet away, that defendant was then 
proceeding at speed of 15 to 20 miles 
an hour, and that pedestrian admitted 
that he had drunk intoxicating liquor 
shortly before the accident but denied 
that he was intoxicated, presented ques- 
tion for jury as to negligence of de- 
fendant and contributory negligence of 
pedestrian.—Baczek v. Damian, 29 N.H. 
2d 682. 

Ohio App. In pedestrian’s action for 
injuries sustained when struck by taxi- 
cab while crossing street, evidence, in- 
cluding testimony of two passengers in 
cab, presented questions for jury as 
to whether cab driver was negligent 
and as to whether pedestrian was con- 
tributorily negligent.—Weaver v. Liber- 
ty Cabs, 33 N.E.2d 853. 


Pa. In action against motorist for 
death of pedestrian who after alighting 
from bus was struck by automobile as 
he sought to cross highway, evidence 
showing that accident occurred at 
night, that the weather was rainy, and 
that motorist was blinded by lights of 
bus or approaching automobile, was 
not so contradictory in essentials as to 
preclude submitting issue of negligence 
to jury, in absence of evidence of an 
emergency not created by motorist’s 
own conduct which would diminish de- 
gree of care ordinarily required of him. 
—Weibel vy. Ferguson, 19 A.2d 357, 342 
Paw 13s 
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Minn. In action by plaintiff for in- 
juries sustained when he was struck 
by defendant’s automobile after getting 
out of his automobile which had stalled 
at 45-degree angle at night on icy 
pavement, blocking lane of travel of 
approaching automobiles, in order to 
flag down approaching motorists, 
wherein defendant counterclaimed for 
damage to his automobile which 
struck plaintiff’s automobile, negligence 
and contributory negligence were for 
ees tt v. Agranoff, 297 N.W. 


Ohio App. In action against father 
as owner of automobile and against 
son as driver for injuries sustained by 
plaintiff when parked automobile which 
plaintiff was standing beside was 
struck by automobile driven by son, 
conflicting evidence presented question 
for jury as to whether son was negli- 
gent and as to whether his negligence 
was “proximate cause” of plaintiff's 
oa a ahaha v. Koors, 33 N.E.2d 


Pa.Com.Pl. On a motion to remove a 
non-suit, entered in an action by a 
plaintiff to recover for injuries sus- 
tained when he was struck by defend- 
ant’s automobile, it appeared that 
plaintiff's evidence indicated, inter alia: 
that after plaintiff's car and another 
automobile had collided, the plaintiff 
parked his car in front of the other 
car and then walked to the rear to ex- 
amine the other car, and could see to 
the crest of the hill on which the cars 
were parked, for a distance of at least 
300 feet; that at that time there was 
no car approaching; that he stood ex- 
amining the tail-light of.the other car, 
facing toward it and the curb along 
which the cars were parked, about six 
feet from the curb; that the street is 
46 feet wide, and between him and the 
center of the street there was a space 
of 17 feet; that the defendant, coming 
down the hill from the rear, ran into 
the plaintiff, and pinned him against 
the left rear fender of the car which he 
was examining; that the defendant 
had a clear view for 300 feet; that 
there was no evidence that the plain- 
tiff moved during the whole time that 
the defendant was approaching; that 
there was no occasion for the defend- 
ant to apply his brakes suddenly; and 
that the condition of the street, al- 
though there was a little snow on it, 
was not so slippery as to cause a car 
to skid unless the brakes were sud- 
denly applied. Held, that there is much 
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more than a scintilla of evidence to 
support the plaintiff’s claim, and that 
the question of defendant’s negligence 
is for the jury.—Greiner vy. Turby, 51 
Dauph. 85. 


§ 1073 
Ii.App. In action for injuries to 
pedestrian who while walking on side- 
walk was struck by motorcycle after 
its handle bar was struck by_ right 
fender of an automobile proceeding in 
the same direction as the pedestrian, 
motorcyclist’s negligence was for jury. 
—Brumit v. Wasson, 38 N.H.2d 740, 

310 Ill.App. 264. 
074 


Ark. In highway employee’s action 
for injuries sustained when struck 
by a truck which was being backed 
up to an asphalt mixing machine be- 
hind which employee was working 
whether truck driver was negligent 
was for the jury.—D. F. Jones Const. 
Co. v. Mize, 146 S.W.2d 709. 

Iowa. Where grade checker on high- 
way construction project was return- 
ing to the grade to pick up his grade 
stick and was struck by ‘truck which 
was being backed to deliver concrete 
mix to mixer, and where jury could 
find that truck driver made no attempt 
to see where workmen ahead of the 
mixer were but concerned himself 
largely, if not entirely, with avoiding 
damage to or displacement of forms 
into which concrete was to be poured, 
in grade checker’s action for personal 
injuries, negligence of truck driver and 
contributory negligence of grade check- 
er were for the jury.—Wamser v. Bos- 
tian, 298 N.W. 860, 230 Iowa 792. 

. Tex.Civ.App. In suit for death of 
deeedent who was allegedly struck by 
defendant’s bus at night while he was 
repairing a_ tire on automobile in 
which he had been riding, whether de- 
fendant’s servants were negligent and 
whether decedent was contributorily 
negligent were questions for jury.— 
Carson v. Amberson, 148 S.W.2d 972, 
error dismissed, judgment correct. 

W.Va. In action for death of work- 
man. who was engaged in repairing 
highway, which occurred on a clear 
day, when an automobile struck crow- 
bar held by workman who had taken 
position on right berm of highway fac- 
ing the oncoming automobile, negligence 
of motorist who allegedly was driving 
at excessive speed and failed to keep 

roper lookout and blow horn was for 

ury.—Tilley v. Cole, 13 8.H.2d 153. 


§ 1075 . 

Ill.App. In action by traffic police- 
man who was struck by taxicab at in- 
tersection, issues of negligence and con- 
tributory negligence were for jury.— 
Cooney v. Hughes, 34 N.E.2d 566, 310 
Ill.App. 371. 


§ 1078 

Ala. In action for death of bicyclist 
resulting from collision with oncom- 
ing truck, whether there was duty on 
the part of the truck driver to blow 
horn was dependent upoa whether due 
care. so required under the circum- 
stances, which was a jury question.— 
Francis v. Imperial Sanitary Laundry 
& Dry Cleaning Co., 2 So.2d 388. 

Where bicyclist entered highway 
from side road and continued down left 
side of road out of path of oncoming 
truck and when only a few feet from 
truck tried to cross over in front of 
truck and was struck by the truck, 
whether truck driver had duty to 
sound horn as a warning signal wag for 
the jury.—Francis v. Imperial Sanitary 
Laundry & Dry Cleaning Co., 2 So.2d 
388. 

Where bicyclist entered highway 
from side road, and proceeded down 
left side of road out of path of oncom- 
ing-truck, and when but a few feet 
from the truck attempted to cross 
highway and was injured in collision, 
time when truck driver should have as- 
certained that bicyclist had failed in 
his duty to use due care to look ahead 
and instant when it was truck driver’s 
duty to take some action to avoid col- 
lision and what action he should take 
were jury questians.—Francis v. Im- 
perial Sanitary Laundry & Dry Clean- 
ing Co., 2 So.2d 388. 
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Ga.App. In action for damages sus- 
tained when mules in plaintiff’s truck 
were killed in collision with approach- 
ing truck, evidence whether driver of 
approaching truck was guilty of neg- 
ligence, consisting of driving. on left 
side of center line of highway with a 
piece of timber extending over side of 
truck, and whether driver of truck 
containing mules was on right side ot 


road with no part of truck or toad be-. 


yond center line, was for jury. Code 
1933, § 68-401.—Payne v. Cobb, 9 S.H 
2d 852, 62 Ga.App. 767. 


§ 1081 
Cal.App. The questions of au- 
thorized emergency vehicle’s speed, 


right of way, or other rules of road, 
are immaterial in action against public 
owner thereof for injuries to another 
as alleged result of operator’s negli- 
gence; the only fact questions being 
whether there .was emergency call, 
whether statutory warning of vehicle’s 
approach was given, and whether op- 
erator arbitrarily exercised his statu- 
tory privileges.—Coltman v. City of 
Beverly Hills, 105 P.2d 153. 


Wis. In action for injuries sustained 
when plaintiffs’ automobile collided 
with defendant’s ambulance, which was 
approaching from plaintiffs’ left, at 
street intersection, whether defendant 
was negligent in failing to yield right 
of way was for jury under evidence 
permitting conclusion that parties did 
not enter intersection at approximately 
same time but that defendant was well 
into intersection and nearly across it 
when plaintiffs’. automobile entered in- 
tersection. St.1939, § 85.18(1).—Beer y. 
Strauf, 296 N.W. 68, 236 Wis. 597. 
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Ark. In father’s action against mo- 
torist for death of eight-year-old son 
killed in automobile accident, evidence 
whether motorist was negligent in re- 
spect to speed and lookout and whether 
such negligence was proximate cause 
of injury was for jury.—Sauve v. In- 
gram, 143 S.W.2d 641, 200 Ark, 1181. 

Ark. In action for injuries sustained 
by minor pedestrian who was struck 
in back by automobile, where none of 
automobile occupants claimed to have 
seen minor dart out suddenly in front 
of, or into side of automobile, and a 
number of witnesses testified to driv- 
er’s statement that she did not see 
minor before striking him and _ that 
she. was looking across field, wheth- 
er driver was negligent in failing to 
maintain proper lookout was for the 
jury, in absence of evidence that mi- 
nor was contributorily negligent.—Der- 
ry v. Grimes, 148 S.W.2d 676. 


App.D.C. In action for injuries to 
boy struck by defendant’s truck while 
crossing street, court properly direct- 
ed verdict for defendant as against 
contention that jury might have infer- 
red that accident occurred after plain- 
tiff passed center line of street and 
hence had been in defendant’s view for 
sufficient time to enable defendant, in 
exercise of due care, to stop truck be- 
fore collision, where evidence showed 
conclusively that defendant saw two 
older boys run across street safe dis- 
tance away, blew his horn, and reduced 
speed, that plaintiff, apparently follow- 
ing such boys, ran immediately in front 
of truck few seconds later, and that 
truck was stopped without running 
ae Or ae aera at v. Ottenberg, 114 


Idaho. Whether sounding of horn 
warned girl crossing street of approach 
of automobile which struck her, wheth- 
er automobile was on its proper side 
of street, whether driver was traveling 
at an excessive rate of speed, whether 
he should have had or did have au- 
tomobile under control, and whether 
driver had the last clear chance to 
avoid the accident were questions for 
ys jury.—Stearns v. Graves, 111 P.2d 

IlLApp. In minor bicyclist’s action 
for injuries sustained when struck by 
automobile, wherein bicyclist charged 
violation of speed statute and other 
negligence, conflicting evidence was for 


~ 
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jury. Smith-Hurd Stats. ce. 95%, § 146. 
—Kavanaugh y. Parret, 34 N.W.2d 868, 
310 Ill.App. 429. d 
Ind. Evidence held to make jury 
questions on issues of contributory 
negligence of minor pedestrian who 
was killed when struck by approaching 
automobile while walking on left edge 
of highway, motorist’s negligence and 
proximate cause of injury.—Pfisterer vy. 
Key, 33 N.H.2d 330. 
Iowa. Conflicting evidence as _ to 
whether there were any automobiles 
parked on side of street from which 
child darted into street so as to ob- 
struct view of truck driver, who testi- 
fied he did not see child until she 
passed in front of his truck, presented 
a question for jury as to whether child, 
before darting into street, was within 
truck driver’s view and should have 
been seen by truck driver had he been 
keeping a proper lookout.—McMahon y. 
Rauch, 298 N.W. 908, 230 Lowa 674. 
Where the left-hand headlight and 
fender of a truck, being driven at a 
speed of between 20 and 25 miles per 
hour, struck a seven year old child, 
who ran across street in front of truck 
from truck driver’s right hand side of 
street, in view of absence of evidence 
as to why child entered street between 
intersections and conflicting evidence 
as to whether truck driver’s view of 
right-hand side of street was obstruct- 
ed by parked automobiles, a jury ques- 
tion as to whether truck driver was 
guilty of negligence proximately caus- 
ing child’s injury was presented.—Mc- 
Mahon vy. Rauch, 298 N.W. 908, 230 


Iowa 674. 


Where evidence was conflicting as to 
whether child, who was struck by 
truck when she ran across_ street, 
should have been seen while she was 
still on sidewalk had truck driver been 
maintaining a proper lookout, court 
properly submitted to jury question 
whether truck driver was keeping a 
proper lookout.—McMahon vy. Rauch, 


298 N.W. 908, 230 Iowa 674. 


Ky. In action for death of child, 
struck by defendants’ truck while run- 
ning across road from behind automo- 
bile parked on left side thereof, evi- 
dence held sufficient to take to jury 
question of truck driver’s negligence 
in failing to keep lookout, have truck 
under reasonable control, and give 
warning of its approach.—Vansant Vv. 
Holbrook’s Adm’r, 146 S.W.2d 3387, 285 
Ky. 88. 

‘Mass. Whether motorist, who saw 
10-year-old boy and swung left to pass 
ice wagon standing beside parked au- 
tomobile and struck boy throwing him 
beneath wagon which at that moment 
started and ran over boy’s head with 
its left rear wheel, was’ negligent, was 
for jury under evidence. G.L.,Ter.Ed., 
ec. 90, §§ 14, 17.—De Francisco v. Heath, 
28 N.H.2d 995. 

Mich. In action for injuries sustained 
by 7 year old child when struck by 
defendant’s automobile while attempt- 
ing to cross street at a place other than 
at crosswalk, evidence that defendant 
was driving automobile at 30 miles 


per hour in business district of town, 


and that there were automobiles parked 
along the curb to defendant’s right, 
and that defendant did not see the 
child until after the accident, presented 
jury question as to whether defendant 
was negligent in failing to keep proper 
lookout.—Dedo v. Skinner, 296 N.W. 
265, 296 Mich. 299. 

Minn. In actions by child and her 
father for damages sustained by the 
child in impact with automobile in 
alley, wherein child testified that she 
had not reached alley proper when 
struck by automobile, issues of motor- 
ist’s negligence and child’s contributory 
negligence were for jury.—Allerdyce v. 
Martin, 298 N.W. 363. 

N.Y.App.Div. In action for injuries 
to infant who was non sui juris as 
matter of law, who was struck by auto- 
mobile which was started from a sta- 
tionary position at a point 15 feet be- 
hind an ice delivery truck which was 
also stopped and on the step of which 
infant had been playing, and, having 
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been warned from the truck by its driv- 
er, infant was traversing space in the 
street between ice truck and the curb 
at time of accident, automobile driver’s 
negligence was for jury.—Donnelly y. 
Silversmith, 23 N.Y.S.2d 247. 
N.Y.App.Div. In negligence action 
for death of child four years and ten 
months of age who was struck by de- 
fendant’s automobile when coasting 
down a driveway easterly toward ma- 
cadam highway on a sled, a question 
of fact for the jury was presented 
under evidence that defendant gave no 
signal, that he turned his autmobile to 
the left when he saw child, and that 
after accident child and bits of sled 
were lying several. feet east of east 
edge of macadam.—Jordan v. Smyk, 29 
N.Y.S.2d 62, 262 App.Div. 414. 


N.C. Evidence that a child 18 months 
old, temporarily unobserved by her 
mother, had been outside of the house 
for a few minutes, and was found ly- 
ing in the adjacent highway soon after 
a truck had passed, held insufficient 
for the jury on the question of negli- 
gent lookout by the truck driver.—Mills 
v. Moore, 12 S.H.2d 661, 219 N.C. 25. 


Pa.Com.Pl. There was _ insufficient 
evidence in a negligence case, resulting 
from an automobile accident, to take it 
to the jury, where the injured minor 
was seen rolling in the street and de- 
fendant’s car was standing on the right 
side near the curb. No witness saw the 
actual contact, nor was there any testi- 
mony showing the approximate posi- 
tions of the girl and defendant’s auto- 
mobile just prior to the collision. Un- 
der these circumstances, the jury could 
only conjecture.—Ridley y. Pucci, 89 
P.L.J. 292. f 

Tenn. In action for wrongful death 
of five-year old girl struck by truck 
while crossing highway, evidence that 
truck was being driven at excessive 
speed, that driver made no effort to 
slow down when he saw child or could 
have seen her, and that a lever or bar 
protruding from side of truck struck 
child and caused her death was_suf- 
ficient to carry case to jury.—Cum- 
mins v. Woody, 152 S.W.2d 246, 177 
Tenn. 636. 


Vt. Whether motorist whose backing 
automobile struck 3 year old boy, with- 
out knowing exactly where boy was 
when she started to back, but with 
knowledge of his recent presence near- 
by and of his likelihood to make sud- 
den and unpredictable actions, with 
which she was charged, acted with the 
degree of care required by statute im- 
posing on her the duty of making such 
use of her eyes and ears before and 
while backing as a prudent person 
would make under like circumstances, 
was for jury under evidence. i ae OF 
5110, subd. 11.—Callahan y. Disorda, 16 
A.2d 179. 


W.Va. In action for death of minor 
bicyclist who was struck by taxicab 
while riding down hill in country in 
daytime, where hill was admittedly 
steep so that jury could reasonably 
infer that statutory 15 mile per hour 
speed limit prescribed for steep grades 
should apply notwithstanding hill was 
not designated as steep by proper sign; 
evidence that taxicab was driven down 
hill at a speed of not less than 38 miles 
an hour and that driver could have seen 
bicyclist from a distance of 500 or 600 
feet was sufficient for jury on issue of 
driver’s negligence in driving at an ex- 
cessive rate of speed, in failing to keep 
lookout, and in failing to drive with 
proper control of taxicab, Code 19381, 
17-8-12._Fielder v. Service Cab Co., 
11 S.B.2d 115. 


Wis. In action against truck driver 
and liability insurer fdr injuries to 
child, conflicting evidence as to whether 
a parked truck was in position to ob- 
struct driver’s view until it was im- 
possible to avwid striking child held 
for jury, notwithstanding credibility of 
testimony for plaintiff that view was 
not obstructed was attacked by evidence 
of contradictory statements by plain- 
tiff’s pee aa to ae officials and in- 
surance adjuster.—Plautz v, Kubas 
295 N.W. 667, 237 Wis. 198. ee 


struck by truck, under conflicting evi- 
dence as to distance child ran before 


In action for injuries to child when 


coming into contact with truck and 


taking into account truck driver’s duty 
of anticipating some such movement as. 


was made by the child, question of — 


driver’s negligence was for the jury.— — 


Plautz v. Kubasta, 295 N.W. 667, 237 
Wis. 198. 
1086 


8 

Del.Super. Where defendant estab- 
lished facts which, if acceptable to 
jury, would successfully rebut pre- 
sumption of negligence arising out of 
fact that defendant had gone to sleep 
while operating an automobile, ques- 
tion under plaintiff’s motion for di- 
rected verdict at conclusion of testi- 
mony presented an ‘issue of fact’, the 
determination of which was _ solely 
within jury’s province——Diamond State 
Tel. Co. v. Hunter, 21 A.2d 286. 


Pa.Super. In deaf pedestrian’s action 
for injuries allegedly -received when 
pedestrian was hit by defendant’s truck 
while crossing street near a “Y’ inter- 
section, questions of contributory neg- 
ligence of pedestrian and of negligence 
of defendant were for jury.—Adams v. 
Armour & Co., 16 A.2d 142, 142 Pa. 
Super. 280. 
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U.S.Vt. Gross negligence within 
Vermont guest occupant law of auto- 
mobile driver familiar with locality 
who, with three guests in his automo- 
bile and without giving a signal, 
rounded a_ blind sharp curve at 15 
miles per hour on the wrong side of 


the road into a narrow covered bridge 


entrance, was for the jury in guest’s 


action for injuries sustained in colli- © 


sion with emerging automobile. P.L. 
Vt. 5110, subds. 9, 15; 5113.—Conway 
v. O’Brien, 61 §.Ct. 634, reversing 111 
I.2d 611, motion denied 61 S.Ct. 610, 
certiorari granted 61 S.Ct. 61. 


_ C©.C.A.Mont. In action by guest for 
injuries sustained in automobile col- 
lision in Montana, alleged gross negli- 
gence of hosts and contributory negli- 
gence of guest were for jury. Rev. 


Codes Mont.1935, §§ 1748.1 to 1748.3. —_ 


Copp v. Van Hise, 119 F.2d 691. 

C.C.A.Wis. 
host’s automobile insurer for injuries 
sustained when automobile left north- 
bound traffic lanes, ran over concrete 


curb, and crashed into concrete wall, e 


evidence that host was driving at a 
high rate of speed, that he had been 
warned on two occasions that he was 
driving too fast, and that he ap- 
proached wall in daylight, with noth- 
ing to obstruct his view, was sufficient 
to present a case for the jury on ques- 
tion whether host was guilty of willful 


In guest’s action against 
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and wanton misconduct within Illinois 


guest statute. 
95%, § 58a.—Storck vy. 
Nat. Casualty Co., 115 F.2d 889. 


D.C.Pa. Proof that, at time of auto- 
mobile accident, highway was dry, 


straight, and 18 feet wide, that there 


were nu other automobiles in immedi- 


ate vicinity, that weather was clear, 
that automobile was driven between 25 
and 385 miles an hour, and that with- 
out warning the automobile suddenly 


swerved from road to the right, rolled — 


over 2% times, and came to rest on its 
side, was “prima facie evidence” that 


automobile was negligently driven, so 
that, in absence of some explanation by — 


motorist absolving him from negli- 


gence, the court could not find as a 


Inatter of law that he was free from 
negligence and set aside verdict for 


plaintiffs for damages for injuries sus- — 
tained by an occupant in the automo- 


bile—Boyle v. Ward, 39 F.Supp. 545. 


Ala. In 16-year old boy’s action 
against ice company for injuries sus- 
tained while riding on company’s de- 
livery truck on which the boy had tak- 
en part in delivery of ice, evidence 
whether driver wantonly overturned 
the truck was for jury.—Birmingham 
Ice & Cold Storage Co. vy. McFarling 
200 So. 110, 240 Ala. 479, : 

Cal.App. In action for death of one 
riding in defendant’s automobile which 
overturned, whether deceased 


Smith-Hurd Stats.Il. ec. 
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and traffic signs, plaintiff's evidence 
held sufficient to take to jury question 
of defendant’s willful misconduct in 
driving automobile at great speed, with 
knowledge of slippery condition of 
boulevard and his approach to_ busi- 


ness district.—Marchi v. Virone, 108 P. 
2d 469. 


Cal.App. In action against furniture 
company and its salesman by occupant 
of salesman’s automobile for injuries 
received in collision, where occupant, 
who had allegedly met salesman at 
hotel to discuss purchase of furniture 
prior to accident, claimed that she was 
a passenger in salesman’s automobile 


_at time of accident, and salesman and 


company claimed that occupant was a 
guest, motive which prompted parties 
to be present at hotel was for jury, and 
hence trial court erred in granting a 
nonsuit. Vehicle Code, § 403, St.1935, 
p. 154.—Darling v. Dreamland Bedding 
& Upholstering Co., 112 P.2d 338. 


Cal.App. In action for injuries to 
guests in defendant's automobile, evi- 
dence that defendant was driving in 
early morning hours on right side of 
dry paved highwav free of traffic while 
1 was shining brightly at speed 
exceeding 70 miles per hour around 
right hand curve when automobile ran 
off road into ditch was insufficient to 


take to jury question of defendant’s 


“willful misconduct,’. to constitute 
which there must be intentional act or 
failure to act and circumstances show- 
ing express or implied knowledge that 
injury to guest will be probable result. 
—Katz v. Kuppin, 112 P.2d 681. 
Cal.App. In action against city for 
injuries sustained by plaintiff who was 


accompanying an injured friend in city 


ambulance and was thrown from her 
seat when ambulance came to a sud- 
den stop, evidence was sufficient to sub- 
mit to jury questions whether plaintiff 
was a guest in the ambulance within 
guest statute and whether police officer 
in charge of ambulance exceeded his 
authority in permitting plaintiff to ride 
therein. Vehicle Code} § 403, St.1935, p. 
SO Saget vy. City of Oakland, 112 P. 


In action against city for injuries 


sustained by plaintiff while accom- 


panying an injured friend in city am- 


-bulance, evidence was sufficient to sub- 


mit to jury question whether ambu- 


lance was negligently operated when it 


came to such a sudden stop that plain- 
tiff was thrown from her seat.—Carey 


vy. City of Oakland, 112 P.2d 714. 


Cal.App. In action for death of 


plaintiffs 15 year old son who died 


from injuries sustained when he fell 
from a truck used in hauling school 
children after driver suddenly in- 
creased speed while the son, who had 
caught the truck while it was in mo- 
tion, was standing up in rear of truck, 
whether the driver's act in slowing 
down constituted an invitation to the 
son to get on trtck was for jury.— 
Hernandez v. Murphy, 115 P.2d 565. 


Fla. Although the automobile guest 
statute provides that the issue of gross 
negligence and willful and wanton mis- 


~ eonduct shall in all cases be solely for 


the jury, it is within the province of 
the court to determine whether or 
not the facts alleged, if proved, would 
constitute gross negligence, Acts 1937, 
ce. 18033, § 1—Koger v. Hollahan, 198 
So. 685. 

Ga.App. In action against motorist 
by guest for injuries sustained in head- 
on automobile collision, it was a jury 
question, under the evidence, as_ to 
whether motorist was negligent in the 
manner in which he was driving auto- 
mobile, and in failing to apprehend 


that his driving would result in injury 


to the guest, and whether the causal 
connection between such negligence and 
the injuries was broken by the inter- 


“yening act of the driver of the other 


~ 


automobile, who was allegedly on the 
wrong side of the highway.—McDaniel 
v. Richards, 13 8..2d 710. ¢ 

Idaho. Under evidence that defend- 


ant was driving 35 miles per hour over 


a rough, ungraded road, just wide 
enough for one vehicle, with a guest 
riding in the rumble seat with nothing 
upon which to hold in case of neces- 
sity to avoid being thrown out of the 
automobile, whether defendant was 
guilty of “gross negligence”, so as to 
render him. liable under guest statute, 
before amendment, for injuries sus- 
tained by guest when automobile 
struck a depression in the road was 
for the jury. Code 1932, § 48-901.— 
Owen v. Taylor, 114 P.2d 258. 

Iil.App. In attorney’s action against 
client and client’s chauffeur for injuries 
suffered in collision while attorney was 
riding in client’s automobile in South 
Dakota, evidence held to make jury 
question on chauffeur’s gross negligence 
or willful and wanton misconduct au- 
thorizing recovery under South Dakota 
law. Laws S.D.1929, c. 251, §§ 3, 4(b), 
pars. 4, 8; § 12; Rev.Code S.D.1919, § 
801, as amended by Laws 19338, c. 147. 
—Keehn y. Braubach, 30 N.H.2d 156, 
307 Ill.App. 339. 


TiL.App. Whether motorist, who 
proceeded at 65 miles per hour on 
rainy day with only one~ windshield 
wiper, disregarding stop sign at inter- 
section when turning to the left, was 
guilty of willful and wanton conduct, 
so as to entitle guest to recover for in- 
juries sustained in collision with an- 
other automobile, was for jury.—Ives 
v. Otis, 32 N.W.2d 359, 308 Ill.App. 675. 


IiLApp. In action under automobile 
guest statute to recover for personal in- 
juries sustained while riding in de- 
fendant’s automobile which left wet 
pavement and crashed into a telephone 


' pole, defendant’s liability was a ques- 


tion for jury, where evidence conflicted 
as to speed and manner of defendant’s 
driving. Smith-Hurd Stats. ec. 95%, § 
58a.—Chase vy. Tomlin, 33 N.E.2d 754, 
309 Tll.App. 648. 


Ind.App. In action for injuries sus- 
tained by six-year-old girl in automo- 
bile accident occurring when defendant, 
in whose custody she had been left, un- 
dertook to take her in his automobile 
to home of a friend, whether defend- 
ant exercised reasonable care for her 
safety was a question for jury.—Fuller 
v. Thrun, 31 N.E.2d 670. 


Iowa. In action against owner of 
automobile and driver of automobile 
for death of guest’ when automobile 
and truck had head-on collision. at 
curve, whether driver of automobile 
was guilty of “recklessness” was for 
jury, where there was evidence that 
driver of automobile was driving 75 to 
80 miles per hour and was on the 
wrong side of the highway.—McKlveen 
v. Townley, 299 N.W. 25, 230 Iowa 688. 

Ky. Usually, it is province of jury 
to determine whether driver is under 
influence of intoxicants at time of ac- 
eident to such extent as to render him 
incapable of properly operating auto- 
mobile and whether his passenger had 
any cause in exercise of ordinary care 
to ascertain condition of intoxicated 
driver or to be apprehensive of his 
own safety in continuing riding with 
driver who had become intoxicated.— 
Sutherland y. Davis, 151 S.W.2d 1021, 
286 Ky. 743. 

Me, automobile guest’s action 
against host for personal injuries sus- 
tained in accident whether host was 
negligent and whether guest had ex- 
ercised due care were for the jury.— 
Howe v. Houde, 15 A.2d 740. 


Mass. Where there was evidence that 
motorist was warned repeatedly by his 
guests against excessive speed on icy 
road, and that in disregard of warnings 
motorist drove on left side of road at 
speed of between 50 and 60 miles per 
hour around a curve and down a fairly 
steep grade, during a snow flurry, gross 
negligence of motorist whose automo- 
bile struck ice swerved from side to 
side, left road, and turned over at a 
point about opposite an oncoming au- 
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tomobile, which had skidded partially 
across the road, was for jury.—Connor 
v. Mason, 28 N.W.2d 1004. a ; 

Mass. In administrator’s action for 
death of passenger of automobile which 
left road and rolled over, conflicting 
evidence as to whether it was dark at 
the time, about 9:10 p. m., on July 29, 
19387, and as to whether defendant was 
driving without lights, and whether it tg 
was gross negligence to do so, was for a 
jury.—Lyons v. Todina, 29 N.H.2d 6. oo 

Mass. Evidence that defendant at 
night, when under the influence of liq-— 
uor, operating at a speed of 35 to 40 
miles an hour, an automobile in which 
plaintiff was riding as guest at a 90- 
degree curve of highway to right, with- 
out abating speed or changing direc- 
tion, drove automobile across center of | 
highway colliding with a well-lighted 
tractor trailer unit proceeding on its 
own side of highway at right of center — 
line, as result of which guest was in- ~ 
jured, and that prior to the accident de- 
fendant took eyes off the road for a ~ 
period of about 30 seconds, and that — 
plaintiff warned him to watch where he 
was going, was sufficient for jury on 
question of defendant’s gross negli- 
gence.—Hanlon v. Westberg, 29 N.H.2d ~ 
194, 302 Mass. 603. > ly 


Mich. Where evidence was conflict- 
ing as to whether motorist gave no 
heed to highway stop orders, ran red ~ 
lights at highway intersections, flouted 
having his attention called to such vio- 
lations, and continued recklessness aft- 
er narrow escape before place of acci- 
dent, and by his wanton disregard of 
traffic regulations and consequences col- ~— 
lided with automobile at intersection, 
whether motorist was guilty of wanton 
and willful misconduct warranting re- 
covery by guest was for jury.—Rattner 
v. Lieber, 293 N.W. 712, 294 Mich. 447. 


Minn. In action against driver of 
truck, owner of automobile, and driver 
of automobile for injuries sustained by 
occupant of truck after she was airncee Ke 
by automobile when she had walked 
to rear of parked truck to help driver 
of truck adjust a board on the box of 
the truck, question whether driver of | 
truck was negligent was for the jury. 
—Anderson v. Johnson, 294 N.W. 224. 


Minn. In action for death of guest 
in automobile which, in order to avoid a 
collision with approaching automobile, 
turned to shoulder of highway and in 
re-entering paved portion of highway 
swayed and overturned, host’s negli- 
gence after re-entering pavement was — 
for jury. Mason’s Minn.St.Supp.1940, 
§ 9657.—Dahlstrom y. Hurtig, 295 N. 

Minn. Where automobile was driven 
at night 30 to 35 miles per hour more ~ 
than 3% miles over a paved highway 
on which there were patches of ice, 
some of which were over 100 feet in 
length, and which were difficult to see 
because of occasional snow flurries, and | 
automobile skidded on one of the ice 
patches and hit a telephone pole by 
the side of the highway, whether driv- 
er was negligent so as to render him 
liable for injuries sustained by a 
guest was for jury. Mason’s Minn.St. 
Supp.1940, §§ 2720-178(a), 2720-291 
(b).—Schultz v. Rosner, 296 N.W. 532. 


Mont. Whether a host is guilty of 
grossly negligent and reckless opera- 
tion, so as to be liable for injuries to 
guest under guest statute, is for jury 
except where on the evidence reasona- 
ble. men can come to only one conclu- 
sion. Rey.Codes_ 1935, 1748.1 to 
1748.3.—Blinn v. Hatton, 114 P.2d 518. 


Hyidence that motorist was aware of 
negligent and weaving driving of truck 
ahead and attempted to pass once and 
had to retire, and then attempted a 
second time to pass the truck when it 
was necessary to go on shoulder of 
road and at speed of 60 miles per 
hour on downhill run when driver of 
truck had failed to give the right of 
way, was sufficient for jury ou issue 
whether overturning of automobile and 
injuries to guest were caused by 
“orossly negligent and reckless oper- 
ation’ by motorist so as to render him 
liable for guest’s injuries under guest 


hy 


RY 
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statute. Rev.Codes 1935, §§ 1748.1. to 
1748.3.—Blinn vy. Hatton, 114 P.2d 518. 
Neb. In action by guest for injuries 
sustained in automobile collision at in- 
tersection, evidence of gross negligence 
of driver of automobile in which guest 
was riding, in traveling at excessive 
speed, held insufficient to take issue to 
“jury. Comp.St.Supp.1939, § 39-1129,— 
Mierendorf v. Saalfeld, 295 N.W. 901. 
When evidence in an automobile guest 
case is resolved most favorably toward 
existence of gross negligence, and a 
fixed state of facts thus obtained, the 
question whether the facts sustain a 
finding of gross negligence is one of 
law. Comp.St.Supp.1939, 39-1129.— 
Mierendorf v. Saalfeld, 295 N.W, 901. 
Neb. When evidence of guest in au- 
tomobile is resolved most favorably to- 
ward the existence of gross negligence 
on the part of the host, and thus a 
fixed state of facts had, the question 
whether such facts will support a find- 
ing of the existence of gross negligence 
within meaning of automobile guest 
statute is a “question of law”. Comp. 
St.Supp.1931, 39-1129.—Gummere __ y. 
'. Mudd, 297 N.W. 622. 


ae Neb. In action against administra- 
tor of deceased motorist to recover for 
injuries sustained by guest in auto- 
mobile, wherein guest and two of her 
witnesses were confronted on cCross- 
examination with a written statement 
in which was contained, in several ma- 
terial particulars, an entirely different 
version of the automobile accident than 
they testified to on direct examination, 
' the question of the credibility of the 
guest and her witnesses and the testi- 
mony given by them was exclusively 
for the jury.—McCown y, Schram, 298 
NW. 681. 


_-~ *'N.H. In. actions by | occupants 
against driver of automobile which 
struck rear of another automobile 


which in daytime in city passed their 
- automobile at a speed of from 50 to 
60 miles per hour within about 300 
feet of intersection and which, when 
‘only 50'to 60 feet ahead of their auto- 
mobile, was stopped suddenly in_re- 
sponse to signal from police officer 
negligence of driver in failing to avoi 
 eollision was for jury.—Weiss v. Was- 
german, 15 A.2d 861. 

N.H. In action for injuries _sus- 
tained in automobile collision in Geor- 
gia, whether under the Georgia law 

the host was guilty of gross negligence 
go as to be liable to guests was for 
-jury.—LaPlante vy. Rousseau, 18 A.2d 
W7U7, . 
N.H. Where it was contended that 
defendant should have turned to the 
- left and gone to the rear of oncoming 
automobile as it turned in front of 
him, and there was evidence that im- 
mediately after the accident, another 
automobile did so, and there was no 
doubt that such was a possible course 
’ of conduct open to the defendant, 
court properly submitted to jury ques- 
tion whether defendant could have 
turned one way or the other and avoid- 
ed injuring guest.—Sullivan v. Sullivan, 
— 18 A.2d 828. 


N.J. In action for injuries to guest 
in automobile which, when proceeding 
on straight two-lane concrete highway 
free of traffic in bright afternoon left 
highway and overturned, driver’s neg- 
ligence was for jury, even if doctrine 
of res ipsa loquitur were not applica- 
ble.—Spill v. Stoeckert, 15 A.2d 773, 
125 N.J.L. 382. 

N.J.Sup. In action against driver of 
automobile by guest fur injuries sus- 
tained in Florida, wherein Florida stat- 

» ute relieving owner or operator of a 
motor vehicle from liability to a guest 
unless operator is guilty of “gross neg- 
ligence” or willful and wanton miscon- 
duct was pleaded, whether driver was 
guilty of “gross negligence’ was for 
the jury under evidence that driver 
knew that cattle wandered on high- 
way because of unfenced pasture, that 
driver was driving nearly 60 miles an 
hour with cattle in sight ahead, that 
guest asked driver to stop the automo- 
bile, that he refused, saying that he 
could ‘‘make it”, and that he swerved 
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to left side of highway to avoid strik- 
ing cattle, and that automobile was 
upset. Acts Fla.1937, ¢. 18033.—Croth- 
ca v. Caroselli, 16 A.2d 341, 125 N.J.L. 


N.Y.App.Div. In action for death of 
passenger in automobile which collided 
with truck on highway, whether auto- 
mobile was proceeding at excessive rate 
of speed and whether automobile was 
being used by driver in the business of 
automobile owner at time of accident 
were for jury. Vehicle and Traffic Law, 
§ 59.—Hartstein v. U. S. Trucking Cor- 
poration, 23 N.Y.S.2d 251, 260 App. 
Div. 643. 

N.Y.App.Div. Where driver of auto- 
mobile suddenly turned to the right and 
collided with a telegraph pole on side 
of roadway, injuring occupant of auto- 
mobile, whether driver was negligent 
was a fact question in occupant’s per- 
sonal injury action.—Da Quila v. De 
pti 24 N.Y.S.2d 896, 261 App.Div. 


N.Y.App.Div. In guest’s action for 
injuries sustained in collision between 
trucks at street intersection, dismissal 
of complaint at close of guest’s case 
on ground that there was no evidence 
of negligence by defendant or that de- 
fendant owned truck in which guest 
was riding was error where guest es- 
tablished a prima facie case of negli- 
gence by truck driver and there was no 
evidence of contributory negligence and 
truck carried dealer’s license plates 
which had been issued to defendant.— 
Buono v. Stewart Motor Trucks, 26 N. 
Y.S.2d 986, 261 App.Div. 1095. 


N.C. In action by automobile guest 
for injuries, evidence that approaching 
automobile in attempting to pass truck 
proceeding in the same direction drove 
into path of automobile in which guest 
was riding without CE he time or 
space for host to avoid collision au- 
thorized nonsuit as to host. CS. 
567.—Whitehurst v. \Williams, 11 S.B. 
2d 139, 218 N.C. 390. 


Ohio App. In action by automobile 
guest against driver for injuries sus- 
tained when automobile ran into a ce- 
ment pillar located approximately in 
center of street as a support to an 
overhead railroad crossing, whether 
driver’s intoxicated condition was the 
peril or impending danger which he 
subjected guest to, so that he was 
guilty of ‘‘wanton negligence” not- 
withstanding that he did everything 
he could to avoid collision upon ob- 
serving pillar, was for jury. Gen. 
Code, § 6308-6.—Kirk y. Birkenbach, 
32 N.H.2d 76. 


Ohio App. Where it appeared that 
truck driver knew that children were 
accustomed to playing on his truck, 
that truck driver spoke to one of chil- 
dren who were near truck and without 
further action climbed on truck and 
without any warning started to back 
the truck, that a child less than seven 
years old in dropping from truck failed 
to clear the truck and fell to the 
ground, and that truck backed over his 
leg, negligence of truck driver was for 
ye jury.—King v. Cipriani, 32 N.E.2d 

Ohio App. Where it appeared that a 
child of about six years of age had 
been permitted to take a place upon 
driver’s seat of truck, that truck was 
backed over rough ground, causing 
the truck to jolt and the child to fall 
off, and that a wheel ran over the 
child’s foot, whether the truck driver 
was negligent in backing the truck 
over rough ground without taking 
proper precaution to see that the child 
was properly secure was for the jury. 
—Leesman v. Moser, 32 N.B.2d 448. ~" 

Ohio App. In action for injuries to 
passenger in defendant’s automobile as 
result of being thrown against top 
thereof when it struck chuck hole in 
road, defendant’s negligence in drivin 
at high rate of speed on rough Fond 
Gee Abe jury.—Delk v. Young, 35 N.H. 


Okl, Where driver of automobile in 
which plaintiff was riding knew and 
saw that another motorist was attempt- 
ing to pass from the rear, but she if - 


tentionally spt 
prevent him from eee with the re 


i y So SES A 
r accelerated her | 


sult that a three-automobile collision, — 
in which oncoming automobile was in- 
volved, occurred, question whether driv- 
er of automobile in which plaintiff was 
riding was negligent, so as to render 
her liable to plaintiff, was for the jury, 
irrespective of any negligence on the 
part of the other motorists. 47 Ok1.St. 
Ann, § 92; 69 Okl.St.Ann. § 583, rule 
6.—Ironside v. Ironside, 108 P.2d 157. 

S.C. In automobile guest’s action 
for injuries sustained in automobile 
intersectional collision under guest’s 
testimony that host was driving au- 
tomobile at 60 miles an hour at a 
point 500 yards from intersection and 
that at time they entered intersection 
the speed was still up in the fifties, 
and that when they were within 250 to 
3800 yards of the intersection another 
automobile approaching on intersecting 
road was plainly visible, but that host 
did not slow up before entering the in- 
tersection or sound his horn and did 
not apply his brakes, whether injuries 


sustained by guest were proximately | 


eaused by host’s “reckless disregard of 
the rights of others” was for the jury. 
Code 1932, § 59908—Cnmmings_ y. 
Tweed, 10 S.B.2d 322, 195 S.C. 173. 
In automobile guest’s action for in- 
juries sustained in intersectional col- 
lision, conflict in evidence of guest and 
host regarding operation of automobile 


by host was for the jury. Code 1932, — ‘y 


§ 5908.—Cummings v. Tweed, 10 S.H.2d 
3225195 S8;C.21 73; 


Tex.Civ.App. In guest’s action for - 
injuries sustained in automobile ac- | 
cident, 
torist, who had been, in possession of 
driver’s license from state highway de- 
partment for nine months, had ex-_ 
tinguished lights of automobile four 
different times preceding accident, was 
insufficient to take question of motor- 
ist’s recklessness, heedlessness, and in- 
difference to jury, where extinguish- 
ment of lights had nothing to do with © 
accident which occurred when. lights 
were on. Vernon’s Ann.Ciy.St. art. 
6701b.—Mayer vy. Johnson, 148 S.W.2d 
454, error dismissed, judgment correct. 


Tex.Civ.App. In action for injuries 
sustained by gratuitous automobile 
guest in collision between automobile 
and bridge, evidence raised issues for 
jury regarding speed, lookout, control, 
failure to stop, and failure to apply 
brakes. Vernon’s Ann.Civ.St. art. 
6701b, §§ 1, 2.—Kirkpatrieck vy. 
153 S.W.2d 519, error refused. 


Wash. In action for injuries to one 
riding in automobile owned and oper- 
ated by defendant, evidence that par- 
ties, when they first met, entered into 
oral contract for joint transportation 
of themselves in such automobile be- 
tween certain cities and agreed to 
share expense of gas and oil equally, 
justified submission 
whether parties were engaged in joint 
adventure, so as to entitle plaintiff to 
recover damages as against contention 
that he was invited guest or licensee in 
automobile. Rem.Rev.Stat. § 6360— 
121.—Manos v. James, 110 P.2d 887. 

W.Va. In action for death of one 
riding in defendant’s automobile as 
result of collision with codefendant’s 
truck on curve in road, negligence of 
drivers of two vehicles held for jury 
under evidence.—Lacewell v. Lampkin, 
13 S.H.2d 583. 


W.Va. In action for death of auto- 
mobile occupant, where jury could 
have found that automobile after leav- 
ing pavement at curve traveled a total 
distance of about 135 feet and skidded 
75 feet before striking 10-inch tele- 
phone pole which was broken off, the 
question of driver’s primary negligence 
in matter of speed was for the jury.— 
Boyce v. Black, 15 S.H.2d 588. 

Wis. In automobile .guest’s action 
against host and his insurer for in- 
juries sustained in head-on collision, 
testimony admitting of inference that, 
although approaching automobile con- 
tinued to be visible to host as it ap- 
proached from where host first saw it 
300 feet away, host failed to pay any 


evidence that 14-year-old mo-. _ 


Neal, — : 


to jury of issue 


ween the automobile: 
1 jury on question whet! 
aintained proper lookout.—Tra 
almstadt, 2 


Ve 
on 96 N.W. 87, 236 Wis. 642. 
We. 
- host and his insurer for injuries sus- 
tained in head-on collision, whether 
host negligently failed to keep in his 
roper lane was for jury, notwithstand-. 
ing that damage as result of impact 
was to right front corner of the other 
automobile and left front. fender and 
wheel of host's automobile.—Tracy , v. 
 Malmstadt, 296 N.W. 87. 236 Wis. 642. 
Wis. Whether injured automobile 
guest’s host whose automobile collided 
with parked automobile at night was 
maintaining a proper lookout was for 
the jury.—Zoellner v. Kaiser, 296 N.W. 
611, 287 Wis. 299. 
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Ala. In action by guest for injuries 
resulting from a motor vehicle acci- 
dent allegedly caused by the wanton- 
ness of truck driver, trial court prop- 
erly directed a verdict for defendant 
at the conclusion of guest’s testimony, 
where guest’s testimony was such that 
there Was no reasonable inference of 
wantonness to be had from it, as the 
_ proximate cause of guest’s injuries. 
 Gen.Acts 1935, p. 918.—Chapman v. 
Nelson, 200 So. 768. 


[il.App. In automobile guest’s ac- 
tion against motorist for injuries sus- 
tained in collision with preceding auto- 
mohile, evidence whether motorist was 
guilty of willful and wanton miscon- 
duct in respect to rate of speed and 
failure to observe preceding automobile 
or to attempt to pass on the left, was 
for jury. Smith-Hurd Stats. c. 95%, 
 § 154—Rohrer yv. Denton, 28 N.B.2d 
B72. 306 Tl.App. 317. 
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__ La.App. A violation of a law regu- 
- lating highway traffic does not consti- 
tute ‘negligence per se” but to hold 


one who violates the law responsible in 


= _ damages it must appear that manner 
of violation was proximate cause of 

accident ana resulting injury.—Bour- 
- geois y. Longman. 199 So. 142. 

Mass. Under the law of Florida, 
violation of traffic law is prima facie 
- evidence of negligence, but such prima 
facie evidence may be overcome by 
proof of surrounding circumstances 
? which will eliminate character of negli- 

e gence from transaction, and it is a 

- guestion for jury whether prima facie 
¥ evidence of negligence is overcome. 
-  Comp.Gen.Laws 


Fla.1927, §§ 1294, 
- 1296, 1318—Stiles v. Wright, 32 N.H. 
2d 220, 308 Mass. 326. 


_ Under the law of Florida, whether 
or not traffic law was being violated 
at the time of automobile accident, in 
4 view of location, amount of traffic, con- 
dition of road and use to which it 
‘was being subjected, is a question for 
le hing Comp.Gen.Laws Fla.1927, §§ 
. 1294, 1296, 1318.—Stiles v. Wright, 32 
N.B.2d 220, 308 Mass. 326. 


-N.J. Where motorist, whose atten- 
tion had been called to fact that he 
was traveling fast, noticed oncoming 
- automobile when it was about a block 
_ away and noticed that it was traveling 
in a “zigzag” manner, but motorist 
continued to drive automobile at but 
slightly decreased rate of speed until 
oncoming automobile was about eight 
feet from motorist, when he sharply 
turned to left in attempting to avoid 
) with the oncoming automo- 


— collision ) 
ae bile which was operated by an intoxi- 
gated driver, whether motorist was 
- guilty of negligence, so as to render 
him liable for injuries to his guests 
sustained when the automobiles col- 
lided, was for jury.—Dobrow v. Hertz, 
45° A.2d 749, 125 N.J.L. 347. 


a: § 1091 ; 
——« ©.0.A.Cal. In actions under Califor- 
_-—-—s-iniia law for injuries as result of auto- 
| mobile collision allegedly caused by 
_-—s- negligent operation of defendant’s au- 
_  tomobile by. third party, proof that 
_.. third party was employed by defendant 
as chauffeur, and that accident occurred 


ae after defendant had directed third par- 


In automobile guest’s action against 


2d 661. 

Ala.App. The administrative  pre- 
sumption that driver of automobile 
involved in an accident was agent of 
person shown to be owner is not in 
itself “‘evidence’’ and its effect is mere- 
ly to impose on defendant burden of 
showing that driver was not his agent 
or that, if he was, he was not acting 
within scope of his authority or in 
course of his employment, and, if evi- 
dence is conflicting or leads to doubtful 
inference only, issue is for jury.— 
William BE. Harden, Inc., v. Harden, 
197 So. 94. 

In action for injurtes sustained in 
automobile collision where evidence as 
to whether driver of defendant’s auto- 
mobile was servant of defendant and 
was acting in the line and scope of his 
authority at time of accident was con- 
flicting, such issues were for jury.— 
William E. Harden, Inc., v. Harden, 
197 So. 94. 


Ariz. In action for injuries to mo- 
torist, whose automobile was_ struck 
by defendants’ truck traveling in same 
direction while being driven by author- 
ized @river’s fiancee and fellow em- 
ployee, evidence that fiancee was an ex- 
perienced driver and had been em- 
ployed around owners’ florist shop for 
many years, including driving of own- 
ers’ personal automobile to. deliver 
flowers, presented question for jury 
whether in driving truck fiancee was 
within scope of her employment.—Keen 
v. Clarkson, 108 P.2d 573. : 


Ga.App. In action for injuries re- 
ceived in collision between automobile, 
wherein plaintiff was riding, and de- 
fendant’s truck, driven by defendant's 
employee, uncontradicted evidence as 
to greater distances from laundry to 
place of collision and such employee’s 
home, to which he was going at time 
of collision after pee laundry, than 
from laundry to defendant’s plant, to 
which defendant directed driver to re- 
turn from. laundry, showed as matter 
of law such gross deviation from direct 
route as to place driver without scope 
of his employment, so that court prop- 
erly directed verdict for defendant.— 
Causey v. Swift & Co., 10 S.H.2d 228. 
62 Ga.App. 893. 


Ga.App. In action for death of pe- 
destrian from injuries sustained when 
struck by automobile owned by auto- 
mobile sales agency and driven at the 
time by salesman on way to interview 
prospective purchaser pursuant to di- 
rection of sales manager, whether sales- 
man was acting within scope of his 
employment at time of accident was for 
the jury.—Nichols v. G. L. Hight Motor 


Co., 10 S.H.2d 439. 
Il.App. Where driver parked elec- 
tric milk truck in—alley in back of 


home into which he went, for lunch in- 
stead of returning the truck to plant on 
completion of deliveries and children 
playing in truck caused it to back over 
a minor, in action for injuries sus- 
tained by the minor whether driver 
was acting “outside the scope of his 
employment” at the time he parked the 
truck and went into his home for lunch 
was for the jury.—Moran y. Borden 
Co., 83 N.H.2d 166, 309 Ill.App. 391. 


Ky. In action for personal injuries 
and damage to automobile in collision 
with truck, where plaintiff failed to 
prove that truck was owned by defend- 
ant corporation or operated by its 
agent or servant on its business at time 
of collision, verdict for such defendant 
should thave been directed.—Wheeldon 
v. Regenhardt Const. Co., 145 S.W.2d 
527, 284 Ky. 608. 

Miss. Where it appeared that taxi- 
cabs were owned by drivers who paid 
operator of taxicab business $1.25 a 
day for each day they were in service, 


that drivers received fares fro 


D, 


‘trons as compensation, that name — 


operator’s business was inscribed 
each taxicab, that sister of patron ¢ 


ing for taxicab service was sweetheart — 


of taxicab driver, that driver invite 
the patron’s sister and children of 
patron and sister to ride with hi 
that patron only paid taxicab fare and 
that while returning the sister and 


children from patron’s destination to 


the sister’s residence, taxicab stru 
pedestrian, operator of taxicab 

ness was not liable for pedestrian’ 
juries and was entitled to directed 
dict on theory that driver was acti 
without the “scope of agency” at t: 
ob gore eatiennd v. Tinnin, 200 


Mo. Evidence for plaintiff was 


sufficient for jury on question whe her 


defendant’s chauffeur was on a miss 
for defendant when plaintiff, who 
crossing street, was struck by defer 
ant’s automobile, which was _be 
driven by chauffeur.—Colling vy. Lea 
146 S.W.2d 609, reg ay 

Mo. In action for death in collis 
between truck and automobile conta 
ing deceased, plaintiff's prima 
case arising from 


on plaintiff's presentation of the 
al evidence.—Arnold v. Haskins, 1 
W.2d 469. 2 


Rg F 
N.J. Under evidence that chauffeur’s 


duties included assisting maid in ¢ 
ing, that on day before master’s « 
pected return from a trip, serve 


drove to master’s residence and began 


cleaning, that as there was no food in 
the house, servant drove to his home to 
obtain lunch, that on his retur 
he accosted acquaintances whom 1 
dertook to drive to a bus line, and that 
automobile accident occurred whil 

servant was traveling on a highway 
which did not constitute the sho 
distance, but which was a convenien! 
and used course of travel between ma 
ter’s home and servant’s home, whe 
er servant’s deviation exonerated the 
master from liability was for the jury 


—Arrington v. White, 19 A.2d 627, 126. 


N.J.L. 551. 


N.C. In action for death of pedes 
trian struck by automobile, evidence 
that driver had called at a certa 
house to make a collection on a pol 
for life insurance company for whi 
he was a whole-time employee on 


salary a few minutes before the acci- 
he: 


dent, and that at time of. accident 
had collection book in his posses 
justified submission to jury of em] 
er’s liability for driver’s neglige 
under the ‘respondeat superior doc- 
trine.’—Pinnix vy. Griffin, 12 S$.B.2 
667, 219 N.C,.35. pp. et 
Ohio App. Whether driver of truc 
in which plaintiff's intestate was r 
ing at time of collision resulting in 
juries fatal to intestate was defen 
ant’s employee AGEN. within the sco: 
of his employment whose negligence, 
any, would be imputable to the d 


fendant, was for the jury under the — 
evidence.—Williams v. Middendorf, 32 — 


N.E.2d 436. ; 
Tenn. In actions against automo- 


Nye 
bile dealer for injuries caused by deal- 


er’s agent who collided with automo- 
bile when returning with companions 


early Monday morning from a road-— 


house, evidence as to agent’s activities 


in demonstrating the automobile to his _ 


companions was insufficient for jury on 
issue whether agent was acting for the 
dealer at time of accident.—Cunning- 


ham v. Union Chevrolet Co., 147 S.W.2d. 


746, rehearing denied 148 S.W.2d 633. 
Tex.Civ.App. In action for injuries 
to occupants of automobile 
sion with bakery truck, evidence that 
driver of truck had long been driv- 
ing defendant’s bakery truck and was 
known to witness personally and as 
driver of such truck, that Peck had 
on it defendant’s name and additional 
words indicating that it was defend- 
ant’s bakery truck, and that it was 
Letter used in. delivering morning 
bread, was sufficient to raise questions 


in colli- 
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for jury as to whether truck belonged 
to defendant and driver was defend- 
ant’s agent acting in course of his 
employment at time of _ collision.— 
Richmond vy. Champagne’s Bakery, 149 
S.W.2d 304, error dismissed, judgment 
correct. \ 

Wash. Whether one employed by a 
port to solicit freight and do public re- 
lations work for stated monthly sal- 
ary and mileage allowance for use of 
his automobile on port business, with- 
out having any fixed hours of duty, 
was engaged in carrying out port’s 
business at time of injuring pedestrian, 
while driving automobile home to dine 
and meet a friend after enjoying social 
contacts with other friends at club 
following close of port offices on Sat- 
urday afternoon, held for jury under 
evidence.—Carmin v. Port of Seattle, 
116 P.2d 338. 
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C.C.A.Okl. In action against corpo- 
ration for injuries caused by its serv- 
ant’s negligent operation of his auto- 
mobile, where ‘there was no substantial 
conflict in evidence concerning owner- 
ship of automobile, nature of servant’s 
‘employment, or circumstances under 
which automobile was being operated, 
question whether he was operating it 
within scope of his employment and in 
relation to master’s business is one of 
law to be resolved according to burden 
of proof.—Mid-Continent Pipe Line Co. 
v. Whiteley, 116 F.2d 871. 


C.C.A.Pa. In automobile occupants’ 
action for injuries sustained in automo- 
bile collision, if testimony which plain- 
tiffs adduced, regarding defendant’s 
control over employer of driver of au- 
tomobile which collided with plaintiffs, 
‘was such that, in sound judicial discre- 
tion, a verdict in plaintiffs’ favor could 
not be disturbed, refusal of a directed 

verdict for defendant was proper.— 
‘Waggaman v. General Finance Co. of 
Philadelphia, 116 F.2d 254. 


Where finance company _ engaged 
servant to make collections and to make 
repossessions of automobiles and to de- 
liver repossessed automobiles to finance 
company’s place of storage but exer- 
eised close control over the perform- 
ance of the work and it was not pos- 
sible for servant personally to make all 
of the deliveries which fact was known 
to the finance company and where 
driver employed and paid’ by the 
servant negligently operated a_repos- 
sessed automobile and collided with and 
‘injured occupants of another automo- 
bile, whether finance company was 
chargeable with negligence was for the 
jury.—Waggaman v. General Finance 
Co. of Philadelphia, 116 F.2d 254. 


C.C.A.W.Va. Under West Virginia 
law, where there is any substantial 
question as to liability of automobile 
“owner for negligence of his agent or 
any one acting under the agent, the 

uestion is one of fact for the jury.— 

Sroekett v. U. S., 116 F.2d 646. 

Ala. In action for injuries sustained 
when plaintiff was struck by defend- 
ant’s truck driven by helper of de- 
fendant’s general agent, whether help- 
er had permission to use truck to 
“pick up” and “check up” empty bot- 
tles to be returned to defendant by 
purchasers was for the jury.—Daniel v, 
Jones, 200 So. 551, 240 Ala. 545, fol- 
lowed in Daniel v. Carter, 200 So. 554, 
240 Ala. 549 and Daniel v. Matthews, 
200 So. 554, 240 Ala. 549. 

Ala.App. ‘(he administrative pre- 
sumption that driver of automobile in- 
volved in an accident was agent of 
person shown to be owner is not in 
itself “evidence” and its effect is merely 
to impose on defendant burden of show- 
ing that driver was not his agent or 
that, if he was, he was not acting with- 
in scope of his authority or in course 
of his employment, and, if evidence is 
conflicting or leads to doubtful infer- 
ence only, issue is for jury.—William 
WH. Harden, Inc., v. Harden, 197 So. 94. 

In action for injuries sustained in au- 
tomobile collision where evidence as to 
whether driver of defendant’s automo- 
bile was servant of defendant and was 
acting in the line and scope of his au- 
thority at time of accident was con- 
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flicting, such issues were for jury.— 
William W. Harden, Ine., v. Harden, 
197 So. 94. 

'Ala.App. In action for personal in- 


juries and property damage sustained 
in accident involving a truck allegedly 
owned by defendant and operated by 
codefendant, as defendant’s agent or 
servant, whether codefendant, at time 
of accident, was acting for himself or 
as agent or servant for defendant was 
for jury under conflicting testimony.— 
Corsbie v. Poore, 198 So. 268, certio- 
rari denied 198 So. 272. 


Ark. Where liability for personal in- 
juries and property damage resulting 
from collision between plaintiffs’ auto- 
mobile and truck driven by another 
was predicated upon partnership of 
truck driver’s alleged employers, and 
proof showed ownership of tract of land 
by defendants but that only one of 
them was engaged in removing timber 
from land for his own exclusive profit 
and had alone employed truck driver, 
direction of verdict for person having 
no interest in profits was proper, since 
facts showed that there existed no 
“nartnership.’—Garrett v. Roy Sturgis 
Lumber Co,, 146 S.W.2d 701. 


Ark. In highway employee’s action 
against truck driver and asphalt mix- 
ing machine owner for injuries sus- 
tained when struck by a truck being 
backed up to mixing machine behind 
which employee was working, where 
mixing machine owner contended that 
trucks were rented to highway depart- 
ment on basis of certain sum per gallon 
of asphalt hauled and that driver was 
not employee of machine owner, wheth- 
er driver of truck was an employee 
of the owner of the mixing machine 
was for the jury where evidence was 
eonflicting.—D. F. Jones Const. Co. v. 
Mize, 146 S.W.2d 709. 


In highway employee’s action for in- 
juries sustained when struck by a 
truck which was being backed up to an 
asphalt mixing machine behind which 
employee was working, where there was 
evidence that the machine and the truck 
were rented from the respective owners 
by highway department and also sub- 
stantial evidence connecting the owner 
of the machine with the operation of 
the truck, refusal of a directed verdict 
for owner of machine was not error.— 
D. F. Jones Const. Co. v. Mize, 146 S. 
W.2d 709. 


Cal.App. In action against city for 
injuries sustained by plaintiff who was 
accompanying an injured friend in city 
ambulanee and was thrown from her 
seat when ambulance came to a sudden 
stop, evidence was suflicient to submit 
to jury questions whether plaintiff was 
a guest in the ambulance within guest 
statute, and whether police officer in 
charge of ambulance exceeded his au- 
thority in permitting plaintiff to ride 
therein. Vehicle Code, 403, St-19s5yup: 
Lt ae v. City of Oakland, 112 P. 
2d 714. 


Cal.App. The testimony of employee 
or other witnesses that at time of auto- 
mobile accident employee was not en- 
gaged in scope of his employment does 
not dispel as’ a matter of law the in- 
ference which has arisen upon proof 
that automobile belongs to employer 
and at time of accident was being op- 
erated by employee, but simply raises 
a conflict in the evidence for determi- 
nation of jury, whose determination is 
binding upon an appellate court,— 
Shields v. Oxnard Harbor Dist., 116 
1d Weal 


Ga.App. In action against a motor 
company and its automobile salesman 
for damages for homicide of plain- 
tiff’s son who was alleged to have been 
killed by negligent operation of an au- 
tomobile by salesman while on business 
of company, evidence required finding 
as matter of law that at time of homi- 
cide salesman, who was alleged to be a 
servant of company, was engaged in a 
purely personal enterprise entirely dis- 
connected from any business of the 
company, and hence granting nonsuit 
as to company was not error.—Nichols 
Yee . L.. Hight Motor Co,, 15 S.E.2d 


‘ ‘ ' > 

Idaho. In action for death of minor 
who was riding L 
struck by automobile which bore deal- 
er’s license plates registered in defend- 
ant’s name, evidence as to alleged sale 


of the automobile was insufficient to~ 


rebut as a matter of law the presump- 

tion based on the license plates of 

ownership in defendant, and questions 

of defendant’s ownership and of driv- 

er’s aneney were for jury.—Maier v. 
to) 


Menace unty Motor Co., 105 P.2d 
1 a 
Ill.App. In action for death in auto- 


m@bile accident, under testimony that 
driver at time of accident was acting 
within scope of his authority as serv- 
ant and employee, employer’s motion 
for directed verdict was properly de- 
nied.—Webb vy. Willett Co., 33 N.H.2d 
636, 309 Ill.App. 504. 


Ind. Conceding that tea company 
salesman’s purpose in driving to South 
Bend to see development manager after 
salesman had completed his deliveries 
and collections in Elkhart was for his 
own benefit, in returning to his home 
from South Bend when accident hap- 
pened, he was not as matter of law 
without ‘‘scope of employment’’y as re- 
spects company’s liability for injuries 
to motorist.—Great American Tea Co. v. 
Van Buren, 33 N.E.2d 580. 


Ky. In action for personal injuries 
and damage to automobile in collision 
with truck, where plaintiff failed. to 
prove that truck was owned by defend- 
ant corporation or operated by. its 
agent or servant on_its business at 
time of collision, verdict for such de- 
fendant should have been directed.— 
Wheeldon v. Regenhardt Const. Co., 
145 S.W.2d 527, 284 Ky. 608. ‘ 


Md. 
senger in taxicab colliding with defend- 
ants’ truck, evidence that defendants’ 
employee driving truck had permission 
to use it after completing his day’s 
work to go home for rest preparatory 


to resuming work next day, and that 


accident happened on next day while he 
was driving truck to his sister’s home 
to get clean clothing before returning 
to work, was insufficient to take to 
jury question whether he was defend- 
ants’ agent at time of accident on 
ground of benefit to defendants from 
employee’s rest and ability to use 
truck in returning to work.—Wagner vy. 
Page, 20 A.2d 164. 


Mass. In action for damages to 


truck struck by automobile which was. 


registered in the name of the corpo- 
rate defendant as owner, whether oper- 
ator of the automobile was acting as 
agent or servant of the corporate de- 


fendant at time of the collision was 


for jury.—Le Blane vy. Pierce Motor 

Co., 30 N.H.2d 684, 307 Mass. 535. 
Mich. Where employee who was per- 

mitted to use own automobile in econ- 


tacting customers was directed by em- — 


ployer to attend meeting in another 
city but was not specifically instructed 
as to route to be followed or as to 
whether he should return on Saturday 
or Sunday, but it was expected that 
he would return in time to resume @u- 
ties Monday morning, and employee 
after attending meeting visited son on 
Saturday afternoon and _ following 
morning, after which he began home: 
ward journey on Sunday and collided 
with plaintiff’s automobile, causing in- 
juries, whether employee was acting 
within “course of employment” at time 
of vollision was for the jury, notwith- 
standing employee’s. expense account 
wus based on rail fare and sleeper 
without charge, for hotel expenses.— 
Long v. McKay, 295 N.W. 239, 295 
Mich. 494. 

Miss. In action for injuries caused 


by negligent operation of truck while © 


driver was on his way home after work, 


evidence as to whether transportation | 


of driver to and from his home was es- 
sential part of employment contract or 
was undertaken by employers and 
whether instructions as to care of 
truck were of such a nature and cer- 
tainty and constituted such important 
and essential duty as to render driver 
about employers’ business, warrauted 


on bar of. bicycle. 


In action for injuries to pas- 


i In action for death in collision 
between truck and automobile contain- 
ng deceased, plaintiff's prima facie 
- case arising from proof that defend- 
ants’ name appeared on truck disap- 
- peared and could be taken from jury 
on plaintiff's presentation of the factu- 
al evidence,—Arnold vy. Haskins, 147 S. 
‘W.2d 469. 

Mo. Evidence that taxicab driver 
paid owner $3 per day either for use 
of cab or for dispatching service, or 
both, and retained all his earnings 
above that, that cab was serviced by 
owner, and that owner retained large 
measure of control over driver’s physi- 
cal conduct together with right to dis- 
charge him at. pleasure, presented 
question for jury as to whether ‘‘mas- 
ter and servant relationship” existed 
between owner and driver, so _ that 


-_. owner would be liable for -driver’s al- 


leged negligent operation of cab.— 
Chastain’ vy. Winton, 152 S.W.2d 165. 
Mo. Whether fact that taxicab driv- 
er, after delivering last passenger, pick- 
ed up his wife and baby at home of 
his- wife’s mother intending to drive 
them home before quitting work for 
‘day, established such a deviation from 
_ driver’s proper route as to show that 
driver had “abandoned” his employ- 
ment, so that taxicab owner would not 
be liable for driver’s alleged negligent 


operation of cab, was for jury.—Chas- 


tain v. Winton, 152 S.W.2d 165. 


N.J. Verdict was properly directed 
for bus operator’s employer in action 
for injuries where evidence showed that 
_ automobile trip.made by operator from 
Ocean City to the Inlet in Atlantic 
City, during which accident happened, 
was within scope of operator’s duties 
to turn in moneys collected which op- 
erator was privileged to do at either 
office of company, but that method em- 
ployed to perform duty was outside 
“scope of his employment’, means used 
being entirely for operator’s own con- 
- yenience unknown to and unauthorized 
by employer and over which it had no 
eontrol, actual or potential.—Blackman 
v. Atlantic City & S. R. Co., 19 A.2d 
807, 126 N.J.L. 458, { 


-N.Y.App.Div. In action for death of 
passenger in automobile which collided 
with truck on highway, whether auto- 
mobile was proceeding at excessive rate 
of speed and whether automobile was 
being used by driver in the business of 
automobile owner at time of accident 
were for jury. Vehicle and Traffic Law, 
§ 59.—Hartstein v. U. S. Trucking Cor- 
Bers 23 N.Y.S.2d 251, 260 App.Div. 


In action for death of passenger in 
automobile which collided with truck, 
whether automobile owner prohibited 
driver from carrying passengers was 
for jury, notwithstanding evidence that 
owner gave express orders to that ef- 
fect was uncontradicted, in view of in- 
terest of witnesses who testified upon 
the question and impossibility of con- 
tradiction due to death in the acci- 
dent of the driver to whom orders were 
purportedly given. Vehicle and Traffic 
Law, § 59.—Hartstein v. U. S. Truck- 
ing Corporation, 23 N.Y¥.S.2d 251, 260 
App.Div. 643. 

N.Y.App.Div. In action for injuries 
sustained by plaintiff when struck by 
an automobile owned by defendant, evi- 
dence was insufficient to present ques- 
tion for jury as to whether automobile 
was being operated at time of accident 
with consent of defendant.—Kohler v. 
Bich, 24 N.Y.S.2d 404, 260 App.Div. 
1056 


_N.Y.App.Div. In action for death of 
occupant of fire truck which occurred 
- when truck collided with an automobile 
and overturned, it was function of jury 
to pass on purpose of the trip and to 
determine whether it was made in the 
service of the fire district. General 
“Municipal Law, § 205-b.—Nardone vy. 
Milton Fire Dist., 27 N.¥.S.2d 489, 261 
App. Dive 717. 

Ohio App. Whether driver of truck 
in which plaintiff’s intestate was riding 


any, would be imputable to the 


ries fatal to intestate was defendant’s 
employee acting within the scope of 


his employment whose negligence, 1 

e- 
fendant, was for the jury under tle 
evidence.—Williams v. Middendorf, 32 
N.E.2d 436. 

Okl. If driver of an automobile is 
the servant of an employer, the em- 
ployer is liable for injuries to a third 
person only where at time of injury 
servant was acting within scope of his 
employment and in regard to his mas- 
ter’s business, and where evidence in 
this regard is conflicting, question is 
for jury.—Modern Motors v. Hlkins, 113 
P.2d. 969. 

Okl. In action for death of intes- 
tate who was struck by automobile 
driven by defendant motor corpora- 
tion’s salesman, where salesman was 
compensated on a commission basis 
and sought his own customers, whether 
salesman was acting within scope of 
employment at time of accident was 
for jury, notwithstanding contention 
that salesman, if acting in furtherance 
of employment, had deviated therefrom 
by picking up boys in automobile.— 
Modern Motors v. Hlkins, 113 P.2d 969. 

Or. In action for personal injuries, 
sustained by one who was struck by an 
automobile, against individual whose 
duty it was to investigate the cause of 
forest fires and apprehend the persons 
responsible therefor, and against asso- 
ciation of companies ‘owning large 
tracts of timber, evidence was suffi- 
cient to warrant submission to jury of 
issue whether individual was an agent 
of the association and its members, and 
whether he was acting within scope of 
his employment at time of the accident. 
—HEllenberger v. Fremont Land Co., 107 
Biggest. 


Only in exceptional cases can a court 
say as a matter of law that an infer- 
ence or presumption that the driver of 
a motor vehicle belonging to another 
is the other’s servant, and that the 
vehicle is being used for the other’s 
purposes, has been overcome by the 
force and effect of other evidence, and 
ordinarily the question is for the de- 
termination of the jury.—HEllenberger 
v. Fremont Land Co., 107 P.2d 837. 


R.I. In action against corporation, 
for injuries resulting from being 
struck by an automobile driven by al- 
leged servants and agents of defend- 
ant, whether persons driving automo- 
bile at time of accident were defend- 
ant’s servants and agents and were 
acting within scope of the agency was 
for jury under the evidence.—Goff v. 
Craft’s, Inc., 20 A.2d 520, reargument 
denied 21 A.2d 10. 


Tenn.App. In actions for injuries to 
occupants of automobile struck by an- 
other automobile, plaintiff’s proof of 
registration of such other automobile 
in defendant’s name made prima facie 
case for jury that it was being operated 
by defendant’s servant on defendant’s 


business at time of collision. Code 
1932, §§ 2701, 2702.—Fulmer v. Jen- 
nings, 148 S.W.2d 39. 

Tex.Com.App. Presumption as_ to 


ownership of truck arising from regis- 
tration and presumption as to its use 
in transporting ditching machine aris- 
ing from permit were not to be regard- 
ed as having raised an issue for jury’s 
determination, if presumptions were 
met by positive rebutting proof—Em- 

ire Gas & Fuel Co. v. Muegge, 143 S. 

.2d 763, reversing 116 S.W.2d 758.. 

Tex.Civ.App. Under evidence that 
motorist was employed by defendant as 
a warehouseman, that defendant had 
only two employees, they being the 
manager and the motorist, that when 
motorist was alone at warehouse one 
of defendant’s customers telephoned 
for goods and asked motorist if he 
would deliver them, and that motorist 
agreed to do so and while en route in 
his own automobile to make delivery 
motorist struck pedestrian, defendant 
was not entitled to an instruction ver- 
dict on ground that motorist was not 
agent of defendant in view of fact that 
manager did not testify and issue 


ce - $A , 
whether motorist was agent of defend 
ant was not submitted to jury.—Norri 
Bros. v. Mattinson, 145 S.W.2d 20: 
‘Tex.Civ.App. In action for inj ; 
to occupants of automobile in collision 
with bakery truck, evidence that driver 
of truck had long been driving de- — 
fendant’s bakery truck and was known © 
to witness personally and ag driver 
of such truck, that truck had on it 
defendant’s name and additional words © 
indicating that it was defendant’s bak- 
ery truck, and that it was being used 
in delivering morning bread, was suffi- 
cient to raise questions for jury as to 
whether truck belonged to defendant 
and driver was defendant’s agent ac 
ing in course of his employment at 
time of collision.—Richmond y. Cham- 
pagne’s Bakery, 149 S.W.2d 304, 
ror dismissed, judgment correct. 
Va. WHyvidence presented question for 
jury as to whether driver of automo- — 
bile at time it struck plumber who wa 
working on gasoline pump in automo 
bile service station was acting as an 
employee of service station, so as t 
render owner liable for injuries sus 
tained by plumber, where manager of 
station at time of accident and driver 
both testified that driver was em- — 
ployed at station at time of accident.— 
Gable v. Bingler, 15 8.H.2d 33, 177 Va. 


641. 
§ 1093 o ; 
C.C.A.Pa, Where finance company 
engaged another to collect accounts 
and make repossessions of automobiles 
the finance company gave specific in 
structions regarding each individual 
account and exercised close control 
over the work of the other who, after — 
repossessing an automobile, would dis- — 
pate% it by a driver to the finance com- 
pany’s place of storage, but the rout 
to be followed and who should drive 
automobile was for the other to decide, 
whether the other was an “independent 
contractor’ or whether “master and 
servant relationship” existed was fo 
jury in action by occupants of aut 
mobile struck by automobile bein 
driven to finance company’s place o 
storage—Waggaman y. General Fi 
abi Co. of Philadelphia, 116 F.2d 
4, ap 


at his home by company’s district man 
ager until 7:30 p. m., f injuri 


plaintiff while carrier was on way hom 

from making last delivery at about 
p. m., whether carrier at time of accei 
dent, was an independent contractor or 
a servant of company, was for jury.— 
Robinson y. George, 105 P.2d 914, 


superseding 98 P.2d 519 


Ga.App. In action for death of pedes. — 
trian from injuries sustained when > 
struck by automobile owned by auto- 
mobile sales agency and driven at the 
time by salesman on way to interview 
prospective purchaser pursuant to di- | 
rection of sales manager, where au- 
tomobile was furnished salesman for 
use in his work, and agency not only 
deducted one per cent. from compensa- — 
tion paid salesman as required by So- 
cial Security Act but also exercised 
right to direct and control the manner,’ 
method, and means by which salesman 
performed his duties, whether salesman 
was a “servant” of agency or an “in- 
dependent contractor’? was for the jury. 
Federal Social Security Act, 42 U.S.C. 
A. §§ 301-1305.—Nichols v. G. L. Hight 
Motor Co., 10 S.E.2d 439. 


Ill.App. Whether salesman receiving 
weekly salary and no other compensa- 
tion was a “servant”, for whose negli- 
gence in driving his own automobile 
employer was responsible, or an “inde- 
pendent contractor’, was for jury as 
against employer’s motion for directed 
verdict.—_I’riesser _v. Reynolds & Rey- 
nolds Co., 33 N.E.2d 635, 309 Ill.App. 
577. 

Iowa. In action against owner of 
garage and filling station for injuries 
to motorist who was struck by a pa- : 
tron’s automobile which was being driy- J 
en by garage owner’s night employee 
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who allegedly was instructed by ga- 
rage owner not to drive any of patrons’ 
automobiles, Whether such employee 
was at time of accident acting within 
scope of his employment was for jury. 
—Hoblit v. Schnepf, 296 N,W. 210. 

Ky. In action against partners for 
death of child struck by defendants’ 
truck, evidence on question whether 
truck driver, who it was claimed was 
purchasing the truck out of earnings 
but who could be discharged at any 
time, was defendants’ “employee” of 
“independent contractor” held sufficient 
to take case to jury and warrant its 
finding that he was defendants’ ‘‘em- 
_ ployee.”’—Vansant v. Holbrook’s Adm’r, 

| 146 S.W.2d 337, 285 Ky. 88. 
7 Mich, Where beer distributor em- 
ployed truck driver who owned his 
own truck and agreed to pay him a 
_ stipulated price per case of beer de- 
 livered, and main employment of truck 
_. driver was delivering for distributor, 
‘jury question was presented whether 
. driver was an “independent contractor” 
or an “employee’’ of distributor, so as 
to make truck driver’s alleged negli- 
gence in operation of truck resulting 
in collision with automobile imputable 


1 


to distributor.—Lewis v. Summers, 
» 294 N.W. 82, 295 Mich. 20. 
Mo.App. Where it was sought to 


- hold members of milk products compa- 
ny liable for injuries sustained in col- 
- jlision allegedly caused by negligence 
of trucker who delivered cans of milk 
from farmers to the company, a letter 
written by company after the collision, 
Ayi4 informing farmer patrons that, in order 


i 


to classify milk haulers as independent 
operators, the patrons would thereafter 
be required to pay full amount of 
hauling charge rather than only a por- 
tion as theretofore did not make a 
- submissible issue as to existence of re- 
lation of master and servant between 
partners and trucker, since erroneous 
‘i -jiability would not impose on them any 
greater liability than existed before let- 
- ter was written.—Galentine v. Borglum, 
150 S.W.2d 1088. 
N.C. In action against truck owner 
for injuries sustained in collision with 
rear of truck allegedly stalled on high- 
- way without rear lights, whether driver 
ae vot truck was an employee of truck own- 
er or of electric company which had 
- procured use of truck and driver was a 
question for jury, where electric com- 
pany did not originally hire driver, 
‘had no right to dismiss him, and exer- 
\eised no control over him.—Leonard vy. 
Tatum & Dalton Transfer Co., 12 S.H. 
be 2a729, 218 N.C: 667; 


Ohio App. Whether owner and oper- 
ator of truck which was engaged in in- 
i _terstate commerce when plaintiff was 
struck by truck in Pennsylvania was 
the agent of an Ohio corporation whose 
name was on truck and whose license 
- numbers, which had been issued by the 
Interstate Commerce Commission and 
the Publie Utilities Commission of 
Ohio, were displayed on truck, was for 
the jury under the evidence.—Steffens 
_y. Continental Freight Forwarders Co., 
$85 N.E.2d 734, 66 Ohio App. 534, 


Okl. In action for death of driver of 
truck which collided with automobile 
riven by alleged employee of defend- 
ant who contracted in his own name to 
construct bridge for State Highway 
Commission, whether defendant’s son 
or defendant, who executed statutory 
bond and construction bond as prin- 
cipal and secured workmen’s compen- 
sation insurance in his own name, and 
paid for substantially all labor and 
material with checks drawn on his ac- 
eount and whose compensation report 
relating to automobile driver’s injuries 
showed that defendant was driver’s em- 
ployer, was the real contractor, was for 
jury.—Ottinger v. Morris, 104 P.2d 254. 


In action against bridge contractor 
for damages for death of driver of 
truck which collided with automobile 
driven by workman on construction job, 
evidence whether workinan was an em- 
ployee of contractor or person engaged 
under contract to perform structural 
steel work, and whether such person 
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was contractor’s employee, or independ- 
ent contractor, was for jury.—Ottinger 
v. Morris, 104 P.2d 254. a 

Okl. In action for death of intes- 
tate who was struck by automobile 
which was being driven by defendant 
motor corporation’s salesman, where 
salesman was compensated on a com- 


-mission basis and sought his own cus- 


tomers, whether salesman was a ‘ 


vant” or “independent contractor” at 
time of accident was for jury under the 
evidence.—Modern Motors vy. Elkins, 
113 P.2a. 969. 

Tenn.App. Where driver and owner 
of automobile was employed as a gen- 
eral collector on a weekly salary basis 
with allowance for use of automobile 
and was paid a commission on sales, 
and employer paid social security tax 
on salary, and driver was required to 
work in a different part of city each 
of first four days of week making col- 
lections of accounts given him by em- 
ployer and go over same territory 
again the last two days, whether driv- 
er was an “independent contractor” or 
a “servant” of employer so as to ren- 
der employer liable for driver’s negli- 
gent operation of automobile while 
en route to make a collectign was a 
question for jury.—Tennessee Valley 
Appliances v. Rowden, 146 S.W.2d 845. 


; § 1094 
R.I. In action for injuries sustained 
by plaintiff when struck by defendant’s 
automobile which was being operated 
by defendant’s’'son who had been re- 
fused permission to use automobile, 
evidence that automobile was regis- 
tered in defendant’s name, and that son 
had taken automobile without knowl- 
edge of defendant, who did not report 
to police disappearance of automobile, 
was sufficient for jury on question of 
defendant’s consent to use of automo- 
bile and question of whether it was 
being used by son as her agent. Pub. 
Laws 1929, ec. 1429, § 10, as amended 
by Pub.Laws 1933, ¢. 2046, § 1.—Hill 

v. Cabral, 18 A.2d 145. 


§ 1095 

N.Y.App.Div. Wvidence as to wheth- 
er driver was using automobile with 
owner’s permission so as to make own- 
er liable under the Vehicle and Traffic 
Law for such driver’s negligent opera- 
tion was for the jury, where much of 
the evidence was given by interested 
witnesses. Vehicle and Traffic Law, § 
59.—Deyo v. Belotte, 27 N.Y.S.2d 1, 261 


App.Div. 1119, reargument denied 29. 
N.Y.S.2d 910, 262 App.Div. 921. 
N.Y.App.Div. Whether’ defendant’s 


automobile was operated by motorist 
at time of accident with defendant’s 
consent so as to render defendant lia- 
ble for injuries to third. parties result- 
ing from the accident, on ground of 
negligence of the motorist whose death 
resulted from the accident, was for 
jury.—Fink v. Brzezinski, 28 N.Y.S.2d 
74, 262 App.Div. 810. 


§ 1097 

Del.Super, In telephone company’s 
action for damages when defendant’s 
automobile struck a telephone pole, 
where defendant admitted having fallen 
asleep while operating automobile, 
question for jury was whether defend- 
ant was negligent in permitting himself 
to fall asleep, and if jury concluded 
that defendant did not have sufficient 
sleep prior to accident, or that he had 
taken alcoholic liquors or drugs or was 
not mentally alert and physically fit 
immediately prior to falling asleep, or 
that his act in falling asleep was ac- 
companied by some notice to him, 
presumption of negligence upon defend- 
ant’s part would not be rebutted and 
verdict was to be for plaintiff.—Dia- 
eRe State Tel. Co. v. Hunter, 21 A.2d 


Ky. The fact that a person has 
some physical defect in itself will nei- 
ther bar recovery nor fix liability as 
a matter of law in an automobile ac- 
cident case, but it may be properly 
considered as any other fact in de- 
termining negligence, and the question 
is one for the jury.—Tucker v. Rag- 
land-Potter Co., 148 S.W.2d 691, 285 
Ky. 633. 


‘ J ; pan 
\ , r bit —_ 


Mass. In action for damages to. plain- 


tiff’s truck which was struck by auto- © 


mobile, evidence that defendant’ who had 
general control of the automobile gave 
keys to operator and allowed him to 
drive automobile, that operator wag in- 
toxicated at the time and had no 
driver’s license, and evidence of extent 
of operator’s authority as to where he 
could drive automobile, was for jury 


on issue of defendant’s negligence in. — 


allegedly violating statute by allowing 
such operator to drive and on issue of 
proximate cause. G.L.(Ter.Ed.) c. 90, §§ 


10, 12, 24.—Le Blane v. Pierce Motor — 


Co., 30 N.H.2d 684, 307 Mass. 535. 
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Cal.App. In action against motorist 


for death of pedestrian who was struck > 


by automobile while crossing highway 
at a point other than an intersection or 
pedestrian crossing, where there was a 
presumption that pedestrian had taken 
some precautions for his own safety 
before leaving position of safety on 
edge of pavement, whether motorist was 
negligent and whether pedestrian was 
contributorily negligent were for jury. 
yenile Code, §§ 87, 562, St.1935, pp. 
4._Watkins v. Nutting, 104 P.2d 413. 


Cal.App. In action for injuries sus- 
tained by pedestrian when struck by 
automobile, whether care used by 
pedestrian was commensurate with 


hazard of crossing road other than at 
intersection was for jury. Vehicle 
Code, § 562, St.1935, p. 188.—Casalegno 
vy. Leonard, 105 P.2d 125. 


The question whether pedestrian ex- 


ercised required degree of care in cross- 
ing street at place other than regular 
crosswalk is for jury, unless pedestrian 
ean be said to have been negligent as 


matter of law. Vehicle Code, § 562, St. | 


1935, p. 188.—Casalegno v. Leonard, 
105 P.2d 125, 
Cal.App. In action for injuries to. 


stevedore employed to help discharge a 
eargo of lumber from a_ steamship, 
when he was struck by ‘lumber car- 
rier’? which was a four-wheeled vehicle 
equipped with rubber tires which could 
be driven over pile of lumber, pick it 
up and transport it elsewhere on dock, 
and which had no fixed path, 


dore and his co-workers, stevedore’s 
contributory negligence was for jury. 
—Burke v. John EH: Marshall, Inc., 108 
P.2d 738. if 

Cal.App. 
automobile cullision on city street, 
whether act of plaintiff motorist in 
taking his eyes off road momentarily 


to wave to friends, or in driving auto- 


Code Civ.Proec. § 1963, subd. 


and 
whose driver knew of presence of steve- | 


In action arising out of 


mobile at rate of speed between 35 ie 


and 40 miles per hour, constituted con- 
tributory negligence which was “proxi- 
mate cause” of collision, 
jury.—Bauer v. Davis, 111 P.2d 715. 

Fla. 
plaintiff held not shown to be con- 
tributorily negligent as matter of law, 
and it 
ease to the jury.—Poliak y. 
200 So. 95. . 

Iowa. Whether pedestrian suing mo- 
torist for injuries sustained when 
pedestrian was struck while crossing 
street was contributorily negligent, was 


Mason, 


question for jury.—Swan v. Dailey-Luce 


Auto Co., 293 N.W. 468. 

Iowa. Ordinarily, 
whether a plaintiff injured in an auto- 
mobile collision hag been guilty of 


contributory negligence is one for jury. 


—Gillespie v. Gentosi, 294 N.W. 586. 
Iowa. In action for injuries sus- 
tained by motorist when his automobile 
collided with semitrailer truck stand- 
ing on wroug side of highway, trial 
court did not err in submitting to jury 
the issue of “sudden emergency,” where 
truck driver did not place flares on 
road as required by statute, and mo- 
torist testified that headlights of truck 
gave impression that truck was on its 
right side of highway and moving, 
and that motorist did not realize that 
truck was on wrong side and not moy- 
ing until he was approximately 65 feet 
from truck. Code 19389, § 5034.57.— 
Anderson y. Kist. 294 N.W. 726. 


was for the 


In an automobile collision case, | 


was not error to submit the 


the question of 


ae 


& 
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Ky. The fact that a person has some 


Pee. defect in itself will neither 
ar recovery nor fix liability as a mat- 
ter of law in an automobile accident 
ease, but it may be properly considered 
as any other fact in determining negli- 
gence, and the question is one for the 
jury.—Tucker vy. Ragland-Potter Co., 
148 S.W.2d 691, 285 Ky. 538. 

Me. In an action for damages result- 
ing from an automobile collision, plain- 
tiff should be denied the right to go to 
the jury because of contributory negli- 
gence only when it is possible of 
actual demonstration that the plaintiff 
is guilty of such negligence.—Gold v. 
arene Lumber Corporation, 16 A.2d 


Mass. In action for injuries and 
damage in automobile collision, audi- 
tor’s finding that plaintiff was not con- 
tributorily negligent was itself suffi- 
cient to carry that issue to jury.— 
Zawacki v. Finn, 29 N.E.2d 730. 

Mass. Where automobiles collide at 
intersection, negligence of either or 
both of the operators is generally a 
fact question, and ordinarily this is 
true of collisions at other places upon 
a highway. G.L.(Ter.Ed.) ec. 89, § Sota 
Brightman v. Blanchette, 30 N.E.2d 
864, 807 Mass. 534. 

Ohio. Where, in action for death of 
pedestrian who was struck by automo- 
bile near intersection after alighting 
from bus, different minds could from 
the evidence reach different conclusions 
on the issues of defendants’ negligence, 
proximate cause, and contributory neg- 
ligence of pedestrian, all issues were 
for the determination of the jury under 
proper instructions of the court.—Wolfe 
oye apie 28 N.H.2d 629, 187 Ohio St. 


A pedestrian who looks in both direc- 
tions as he starts across a street and 
finds the way apparently clear of au- 
tomobiles is not guilty of contributory 
negligence as a matter of law, so as to 
preclude recovery for injuries or for 
death, merely because the pedestrian 
fails to lock again.—Wolfe v. Baskin, 
28 N.E.2d 629, 137 Ohio St. 284. 


Pa.Super. In automobile collision 
case, inconsistencies in plaintiff’s testi- 
mony did not establish his contributory 
negligence, but merely created a ques- 
tion for jury on that issue—Drake v. 
Emhoff, 21 A.2d 492. 


Pa.Com.Pl. Where a_— driver. ap- 
proaches an intersection at a moderate 
rate of speed and sees no traffic ap- 
ag from the opposite direction, 

ut is nevertheless hit by another car 
with great force after proceeding a 
considerable distance across the inter- 
section, it is a question for the jury 
as to whether or not the other ear, 
which was proceeding at a great rate 
of speed, was within the range of vi- 
sion of the driver of the first car and 
should have been seen.—Bross v. Ofak, 
49 Dauph. 433. 


Pa.Com.Pl. Where the plaintiff’s car 
Was driven over the crest of a hill, at 
night, at a speed of from 30 to 40 
miles per hour and hit a truck parked 
on the improved portion of the High- 
way, with no lights lit, at a point 35 
feet beyond the crest of the hill it was 
held that the question of contributory 
negligence of plaintiff's driver was for 
the jury.—Kiska v, Keller, 19 Leh.L.J. 
54. 


Utah. In action for injuries sus- 
tained by guest in automobile in col- 
lision which occurred when automobile 
struck sheep owned and herded by de- 
fendants, whether the guest was or 
should have been aware of alleged 
negligence of driver of the automobile, 
and was therefore under duty to warn 
driver of the danger involved, and to 
endeavor to influence driver to exercise 
greater caution, and whether anything 
that guest might have done would have 
influenced driver to greater care and 
thus have avoided the accident, were 
questions for jury.—Caperon v. Tuttle, 
116 P.2d 402. 

Wash, Evidence whether pedestrian 
who looked in both directions and wait- 
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ed until traffic cleared before crossing 
street, and who looked intermittently to 
her left during her progress to center 
of street, and who thereafter looked to 
right for traffic approaching from op- 
posite direction, and who walked into 
side of defendant’s automobile which 
approached from pedestrian’s left on 
wrong side of street, was contributorily 
negligent, was for jury.—Lindberg v. 
Steele, 104 P.2d 940. 

A pedestrian who, before crossing 
street at intersection, looks for ap- 
proaching traffic is not guilty of con- 
tributory negligence as matter of law 
merely because he fails to look either 
continuously or for a second time 
while proceeding across, and such sit- 
uations ordinarily present a question of 
fact for jury.—Lindberg v. Steele, 104 
P.2d 940. 

Wash. Where truck and _ trailer, 
which was 3 feet high and 27 feet long, 
and carried clearance and _ taillights 
which were lighted, were backed from 
filling station grease rack located on 
well-lighted filling station premises to 
a point 7 feet on a 4-lane arterial 
highway while filling station attendant 
attempted to signal highway traffic by 
use of flashlight, motorist who was 
proceeding along highway, apparently 
at lawful rate of speed, following sev- 
eral vehicles, and whose death resulted 
from collision between his automobile 
and the trailer, was not guilty of con- 
tributory negligence as a matter of 
law. Rem.Rev.Stat. §§ 6360—35, 6360— 
91, 6360—92.—Sodden v. Reinhardt, 
106 P.2d 574. 


Wash. An automobile collision case 
will not be taken from the jury because 
of plaintiff’s contributory negligence 
unless such negligence is so clearly 
shown that reasonable minds cannot 
reach a different conclusion with refer- 
ence thereto.—Fosdick v. Middendorf, 
115 P.2d 679. 
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Cal.App. In action for death of de- 
cedent whose stomach had hit steering 
wheel as result of collision between au- 
tomobile which he was driving and par- 
tially opened door of defendant’s au- 
tomobile which defendant had parked 
parallel] to curb before opening door 
preparator to alighting therefrom, 
whether defendant was negligent in 
opening door under circumstances and 
whether decedent was guilty of con- 
tributory negligence in driving too 
close to parked automobiles were aues- 
tions for jury.—Christiansen vy. Holl- 
ings, 112 P.2d 723. 


Colo. In action for death of motor- 
ist whose automobile was negligently 
sideswiped by truck when motorist, 
while driving in country in winter at 
7 o’clock in morning in fog and sleet, 
stopped automobile which was without 
lights partially on paved highway and 
alighted to remove frost which entirely 
covered windshield, evidence did not 
establish that motorist was contribu- 
torily negligent as a matter of law.— 


Dillon y. Sterling Rendering Works, 
106 P.2d 358. 
App.D.C. In action against subcon- 


tractor and truck owner for death of 
contractor’s employee who while han- 
dling a wheelbarrow in basement of 
building was run over by truck which 
was used by subcontractor for hauling 
concrete, where trucks were backed 
from street down a rainp through hole 
in basement wall and some of the 
trucks used the same or paths close to 
those used by men with wheelbarrows, 
and although basement was fairly well 
lighted, operation of an air compressor, 
a drill, and hoisting engines made it 
very noisy, and no lookout for drivers 
had been appointed, whether subcon- 
tractor and truck owner were negligent 
and whether employee was contribu- 
torily negligent were questions for the 
jury. D.C.Code 1929, T. 21, § 1 et seq. 
apes v, Capital Materials Co., 121 F, 
2d : 


Iowa. Whether motorist whose au- 
tomobile collided with semitrailer truck 
standing on wrong side of highway was 


§ 1100 


guilty of contributory negligence on 
ground that he voluntarily and heed- 
lessly thrust himself into obvious dan- 
ger was for jury.—Anderson y. Kist, 
294 N.W. 726. 

Ky. In action for death of driver 
of truck which collided with rear of 
tractor-trailer truck at night on con- 
crete highway in Indiana, where trac- 
tor-trailer truck had partially pulled 
off highway and _ stopped, whether 
driver of defendant’s truck was negli- 
gent and deceased was contributorily 
negligent was for the jury where the 
evidence was conflicting.—I"eck’s Adm’r 
trey Line, 144 S.W.2d 483, 284 Ky. 
_Ky. In action for injuries to plain- 
tiff’s arm which were sustained when 
defendant’s truck struck side of plain- 
tiff's automobile which was parked 
near edge of highway while truck 
was passing in opposite direction at 
night, whether plaintiff was guilty of 
contributory negligence in having arm 
on window of automobile was for jury. 
Bowling v. Poe, 150 S.W.2d 897, 286 
Ky. 267. 

Minn. In action for damage to au- 
tomobile and for injuries sustained by 
motorist driving on through highway 
when automobile overturned when mo- 
torist drove off highway to avoid strik- 
ing the rear of defendant’s automobile 
which defendant, after having stopped 
at stop sign, drove out onto and down 
the through highway in front of the 
other automobile, whether plaintiff mo- 
torist was guilty of contributory neg- 
ligence in the manner in which she 
reacted to the emergency was for the 
jury. Mason’s’) Minn.St.Supp.1940, § 


Ww 


N.Y.App.Div. In action for damage 
to truck trailer, parked on wrong side 
of highway, when struck by defend- 
ant’s truck sliding backwards down 
hill, defendant’s negligence and plain- 
tiff’s contributory negligence held fact 
questions for jury, which properly 
found verdict of no cause of action 
under evidence.—Bonded Freightways 
v. Codington, 22 N.Y.S.2d 365, 260 
App.Div. 832, % 


Tex.Civ.App. In action for death of 
horse struck by defendant’s truck, 
whether horse was running at large in 
violation of city ordinance was not 
issue to be submitted to jury, unless 
plaintiff was guilty of negligence in 
permitting horse to escape from_ his 
Snes eos v. Lewis, 142 S.W.2d 

i 


Wash. Where undisputed evidence 
showed that in order to make acute 
turn to the right, it was necessary to 
swing to the left to some extent, a mo- 
torist who swung to the left in order 
to make the right turn was not guilty 


of contributory negligence as a matter. 


of law for alleged violation of statute 
requiring that a motorist desiring to 
make a right turn drive as close as is 
reasonably practicable to the extreme 
right hand edge of the roadway, since 
under the circumstances, it was not 
“practicable” to keep the automobile 
close to the right hand edge of the 
pavement. Rem.Rey.Stat. § 6360—84.— 
Fosdick v. Middendorf, 115 P.2d 679. 


Cal.App. Evidence presented ques- 
tion for jury as to whether collision 
of defendant’s automobile and plain- 
tiffs horse-drawn three-wheel wagon 
occurred at time when it was suffi- 
ciently dark to require lights on vehi- 
cles using highway, so as to render 
Plaintiff guilty of contributory neg- 
ligence for failure to have his wagon 
equipped with lights and warning as 
required by law. Vehicle Code, § 618 
(a), St.1935, p. 201.—Holmes v. Koep- 
sel, 105 P.2d 998. 

Mo.App. In action for injuries sus- 
tained when plaintiff's one-horse wagon 
was struck from rear by defendant’s 
automobile shortly after dark, where 
evidence did not show defendant guilty 
of negligence as matter of law con- 
tributing to collision, and evidence 
tended to show that there was no red 
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light or reflector on plaintiff's wagon 
and warranted a fair inference if there 
had been a red light or reflector on wa- 
gon, defendant would have seen light 
or reflector in time to have avoided col- 
lision, whether plaintiff was negligent 
in failing to have light or reflector on 
wagon and whether such negligence 
was sole cause of collision was for 
ees v. Poese, 153 S.W.2d 
44, ; 
Or. In action by motorist, who was 
driving at about 45 miles an hour, for 
injuries sustained when he crashed into 
rear end of truck and trailer slowing 
down to five or ten miles per hour pre- 
paratory to stopping, where motorist 
testified that the truck “loomed up” 
ahead of him and that, “as quick as” 
he saw it, he “slammed on” his brakes, 
question whether motorist was contrib- 
utorily negligent in driving automo- 
bile equipped with defective or insuffi- 
cient lights was for the jury. Code 
‘Supp.1935, § 55-2603; O.C.L.A. §§ 2- 
2-404.—Kiddle v. Schnitzer, 114 
P.2d- 109. 


Wyo. Evidence presented question 


for jury as to whether truck driver, 
who was killed when he collided with 


rear end of truck which stopped on 
highway because cf defect in lights, 
was guilty of contributory negligence, 
though night was clear, where jury 
could find that parked truck was black 
and soiled with black road oil which 
would blend with oiled surface of road 
at night*under artificial light so as to 
be difficult to see, and that deceased 
driver’s yision was interfered with at 


time just before collision by lights of 


a truck approaching from an opposite 


- direction. Rey.St.1931, § 72-206, as 
amended by Laws 1933, ce. 71, and § 
~72-207.—Merback y. Blanchard, 105 P. 


finally skidded 


2d 272. 


approaching 
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C.C.A.Okl. Jn action for injuries sus- 
tained by truck driver in collision with 
automobile on wet high- 
truck driver was con- 


‘way, whether 


_tributorily negligent was a question for 


jury under evidence that automobile 
swerved to truck’s side of highway and 


then swerved back, so that truck driv- 


er “felt pretty safe’ before automobile 
into truck on truck’s 
side of the road.—Oklahoma Natural 
Gas Co. v. McKee, 121 F.2d 583. 

§ 1102 
C.C.A.N.M. In action against owner 


of truck for wrongful death of motor- 


ist in head-on collision, trial court did 
not erroneously refuse to submit to 
jury question of motorist’s contribu- 
tory negligence in the operation of the 


‘automobile in driving automobile at 
excessive speed, where there was no 
substantial evidence from which it 


could be reasonably inferred that the 
speed of the automobile was incon- 
sistent with the safety and proper use 


‘of the highway, or had any causal con- 


nection with the accident, or that by 
the exercise of ordinary care and pru- 
dence, motorist should have slowed 
automobile after it became apparent 
that truck was crossing to wrong side 
gn BAM ay, Cain v. Bowlby, 114 F.2d 

D.C.D.C. In action for damages 
arising out of automobile collision at 
intersection, evidence tending to show 
that defendant failed to come to a stop 
in obedience to a “stop” sign before 
entering intersection, and that plain- 
tiff failed to slow down on approach- 


ing intersection and was driving at 
greater speed than was __ reasonable, 
presented questions for jury as to 


whether defendant was negligent and 
as to whether plaintiff was contribu- 
torily negligent.—Brophy yv. Weschler, 
36 F.Supp. 635. 

Ala. Whether motorist was contribu- 
torily negligent with respect to ceolli- 
sion with truck was for jury, though 
motorist’s own proof disclosed that he 
approached intersection at a speed from 
5 to 10 miles per hour in excess of 


the 20-mile speed limit, sinee speed 
was not unreasonable, particularly 
where application of brakes had _ re- 


duced speed to 8 or 10 miles per hour 


Ste. oe. Meee 


. 
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when automobile struck truck.—Brown 
Hauling Co. v. Newsome, 2 So.2d 782. 

Ariz. In action for injuries sus- 
tained as result of plaintiff's automo- 
bile colliding with rear of defendants’ 
truck which was parked on highway 
without any rear lights, where there 
was evidence from which jury might 
properly infer that defendants were 
guilty of negligence, question whether 
plaintiff was guilty of contributory 
negligence in driving his automobile 
at such a speed that he could not stop 
within range of his vision ahead was 
for jury. Const. art. 18, § 5.—Camp- 
bell. v. English, 110 P.2d 219. 

Cal.App. In action arising out of au- 
tomobile collision on city street, wheth- 
er act of plaintiff motorist in taking 
his eyes off road momentarily to wave 
to friends, or in driving automobile at 
rate of speed between 35 and 40 miles 
per hour, constituted contributory neg- 
ligenece which was “proximate cause” 
of collision, was for the jury.—Bauer 
v. Davis, ,111 P.2d .715. 


Ga.App. Mere fact that plaintiff mo- 
torist, who collided with defendant’s 
truck parked across highway at night, 
was violating a speed regulation, would 
not as a matter of law preclude a re- 
covery by plaintiff—Minnick v.. Jack- 
son, 13 §.E.2d 891, 64 Ga.App. 554. 

IiApp. In action by motorcycle 
passenger against owner of horse for 
injuries sustained when motorcycle col- 
lided with horse running at large on 
highway, the question of speed of mo- 
toreyele at time of collision was for 
jury.—Fugett v. Murray, 35 N.H.2d 946, 
311 DlLApp. 323. 


Iowa. In action to recover for in- 
juries suffered when plaintiff turned 
automobile to the left at intersection 
and was struck by oncoming automo- 
bile, contributory negligence of plain- 
tiff as to lookout, control, failure to 
give right of way, and failure to as- 
certain that there was sufficient space 
within which to turn left in safety, was 
for jury. Code 1935, §§ 50381, 5032.— 
Hinrichs v. Mengel, 293 N.W. 452. 


fowa. In action for injuries to mo- 
torist when his automobile collided 
with semitrailer truck planding on 
wrong side of highway, evidence failed 
to establish as matter of law that 
motorist was guilty of contributory 
negligence in that he failed to observe 
“assured clear distance ahead” statute, 
where it appeared that discernible ob- 
ject ahead of motorist was tractor part 
of truck, and that trailer part of truck, 
which motorist struck when attempting 
to pass on shoulder, was not discern- 
ible, or that, if trailer was discernible 
to motorist, motorist did not violate 
statute because it appeared to motorist 
that truck was moving and therefore 
motorist had right to assume that truck 
would yield one-half of traveled way. 
Code 1939, § 5023.01.—Anderson vy, 
Kist, 294 N.W. 726. 


Whether motorist whose automobile 
collided with semitrailer truck stand- 
ing on wrong side of highway was 
guilty of contributory negligence be- 
cause he drove at excessive rate of 
speed was for jury, where -motorist 
testified that he reduced his speed 
from 45 to 85 miles per hour 500 feet 
from place of accident and further re- 
duced his speed so that when he struck 
trailer part of truck he was driving 
from 25 to 30 miles per hour.—Ander- 
son y. Kist, 294 NW. 726. 


_Iowa. A motorist who entered stop 
light intersection from a stopped posi- 
tion, and who thereafter accelerated 
automobile to speed of ten to fifteen 
miles per hour while making a~left 
turn, was not necessarily negligent in 
accelerating speed.—Banghart v. Mere- 
dith, 294 N.W. 918. 


Iowa. In action for death of occu- 
pant of automobile, under evidence 
that automobile had reached center or 
little past center of intersection when 
it was struck by defendant’s truck ap- 
proaching from right, that automobile 
wis traveling between 25 and 35 miles 
an hour, that truck was traveling 50 
miles an hour and that truek ran into 
front door of automobile, whether 
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driver of automobile was contributori- 
ly negligent was 
v. Sharpe, 295 N.W. 155. 

Iowa. In action for injuries to au- 
tomobile driver in collision with de- 
fendant’s truck at road intersection, 
which truck driver entered without 
having stopped at stop sign, whether 
plaintiff was contributorily negligent in 
failing to reduce speed after seeing 
truck approaching intersection when 
plaintiff was between 300 and 250 feet 
therefrom and in failing to have auto- 
mobile under control on entering inter- 
section held for jury under evidence.— 
Schwickerath v. Maas, 297 N.W. 248. — 

Ky. In motorist’s action for inju- 
ries sustained when automobiles col- 
lided, conflicting evidence as to speed 
at which automobiles were traveling, 
and as to which automobile was being 
operated on wrong side of highway, 
was for jury.—Ward v. Martin, 147 
S.W.2d 1027, 285 Ky. 337. 

Mich. Where it appears that plain- 
tiff was riding in truck driven at speed 
of 40 miles per hour, by an employee 
of business in which plaintiff was in-- 
terested; on a super-highway that de- 
fendant’s truck and trailer, 30 feet 
long, emerged from a parking place in 
front of a tavern at right angles into 
the highway, tbat defendant’s truck 
was unlighted and traveling at a speed 
of about seven miles per hour, and that 
plaintiff’s truck was equipped with 
good brakes and headlights which il- 
luminated the road 200 to 400 feet 
ahead, question whether’ driver of 
plaintiff's truck exercised due care or. 
was guilty of contributory negligence — 


was for the jury. Comp.Laws 1929, § — 


4736.—Meehl v. Barr Transfer Co., 296 
N.W. 844, 296 Mich. 697. 

Minn. In action arising out of inter- 
section collision, evidence he/d to make 
jury question on whether plaintiff was 
guilty of contributory neg)igence in en- 
tering intersection without decreasing 
speed, in violation of statute. _Mason’s 
Minn.St.Supp.1938, § 2720-178(h).— 
Norling v. Stempf, 293 N.W. 250. 

N.Y.App.Div. In actions for damages 
sustained in collision between automo- 
biles at highway intersection, conflict- 
ing testimony as to whether automobile 
in which plaintiffs were riding entered 


for the jury.—Stein 
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intersection slowly, stopped when half e 


way across nearest traffic lane to give 


right of way to defendant approaching 


from right at high speed, and was hit | 
by defendant’s automobile, or whether 
defendant entered intersection at moder- 
ate speed and was half way across 
when hit by plaintiffs’ automobile trav- 
eling at high speed, presented fact 
questions for jury.—Armstrong v. Kol- 
ler, 25 N.Y.S.2d 984, 261 App.Div. 1017. 
Or. In action by motorist, who was 
driving at about 45 miles an hour, for 
injuries sustained when he crashed into 
rear end of truck and trailer slowing 
down to five or ten miles per hour pre- 
paratory to stopping, where motorist 
testified that he did not see the truck 
in time to avoid a collision, whether 


his failure or inability to stop was due ~ 


to excessive speed of his automobile, in- — 
attention on his part, poor visibility, a _ 
combination of such factors, or some 
other cause, was question for the jury. 
—Kiddle v. Schnitzer, 114 P.2a 109. 


Pa. In action for injuries to police- 
men when motorcycle and sidecar on 
which they were hastening to a fire 
near a busy intersection was struck 
by automobile which had stopped with 
other traffic but proceeded into inter- 
section oblivious to audible sound of 
siren, whether policemen were contribu- 
torily negligent because they proceeded 
at speed of 25 or 30 miles per hour 
when traffic signal light turned red, to 
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stances affecting driver’s 


night so loade 


- 360, 127 Conn. 483. 


8 ed and h 
) ul was going 
and tl shot out of V 
e a bullet, evidence was insufficient 
for jury for want of definiteness, on 
issue of contributory negligence of son 
with respect to his rate of speed.—Jen- 
nison v. Darnielle, 146 S.W.2d 788, er- 
ror granted. ? = 
Wyo. In action for death of truck 
driver as result of colliding with rear 
end of truck which stopped on high- 
way because of defect in lights, testi- 
mony of driver of another truck, who 


was an employee of owners of parked 
n* 


truck, and who allegedly met deceased 
near scene of collision, that he esti- 
mated deceased’s truck was being driv- 
en at a speed of 60 miles an hour, was 
insufficient to establish as matter of 
law that deceased was guilty of con- 
tributory negligence.—Merback v. 
Blanchard, 105 P.2d-.272. 


In action’ for death of truck driver 


as result of colliding with rear end of 


truck which stopped on highway be- 
- cause of defect in lights, whether ex- 


cessive speed of deceased’s truck at 
time of collision was shown by the 
damage caused to the two trucks was 
for jury.—Merback v. Blanchard, 105 
P.2d 272. 


In action for death of truck driver 
as result of colliding with rear end of 
truck which stopped on highway be- 
cause of defect in lights, testimony of 
another truck driver, who was ap- 
-proaching from opposite direction, that 
lights on deceased’s truck “seemed. to 
be dodging in and out” or “weaving 
back and forth, was_ insufficient to 
establish as matter of law that de- 


 etased did not have his truck under 


control.—_Merback y. Blanchard, 105 P. 


2d 272, 


The rule, that the driver of an auto- 
mobile who fails to stop or turn aside 
to avoid an obstruction within range 
of his lights is negligent as a matter 
of law, will not be applied when there 
is evidence from which jury may find 
that there were disconcerting circum- 
actions at 
time of collision—Merback v. Blanch- 
ard, 105 P.2d 272. 
: § 1103 


Iu,App. In action against owner of 


horse for injuries sustained by passen-~ 


ger on motorcycle which collided witn 
horse running at large on highway, evi- 


dence whether passenger exercised due 


eare for her own safety and whether 
reasonably prudent person, under the 
same or similar circumstances, would 
have seen or anticipated that the horse 
was loose on the highway in time for 
passenger to take some action to avoid 
personal injury, was for jury.—Fugett 


sy. Murray, 35 N.B.2d 946, 311 Ill.App. 


pis23. 
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Conn. In tow truck driver’s action 
for injuries sustained while unfastening 
a tow rope when defendant’s automo- 
bile struek automobile being towed, 
whether tow truck was_ stopped on 
“traveled portion” of the highway was 
for jury. Gen.St.1930, § 1653.—Nichols 


y. Williams, 16 A.2d 605, 127 Conn, 
Soils 
Conn. Contributory negligence of 


in parked truck at 
with evergreens that 
truck seemed to be part of landscape 
with upright trees concealing all lights 
and truck blocking lane otf two lane 
highway where truck was struck by 
automobile approaching from rear was 
for jury.—Curcio v. Goodwin, 18 A.2d 


by 


plaintiffs sittin 


Ind.App. In action motorist 


against owners of automobile which 


had been stopped on traveled portion 
of highway, for injuries suffered in 


 eollision with automobile which plain- 
tiff had been following, when such au- 


tomobile was forced to stop suddenly 
because of presence of defendant’s au- 
tomobile, plaintiff’s contributory negli- 
gence held for jury.—Toenges v. Walter, 
32 N.H.2d 95. 

NN... In action by motorist for per- 
sonal injuries and property damage re- 

- sulting from defendant’s driving of au- 
tomobile against plaintiff's automobile 


while stan at cl rhether : 
tiff was contributorily negligent was 


of driveway for ne a Vi Hadaway, 18 — 
- rf { “ ‘ 


(Vere 


standing at curb, whether plain- 


N.C. In action for injuries sustained 
by motorist in collision with rear of 
truck stalled on highway without rear 


lights, negligence of truck driver and~ 


contributory negligence of motorist 
were questions for the jury.—Leonard 
vy. Tatum & Dalton Transfer Co., 12 
S.H.2d 729, 218 N.C. 667. 


Wyo. Evidence presented question 
for jury as to whether truck driver, 
who was killed when he collided with 
rear end of truck which stopped on 
highway because of defective lights, 
was guilty of contributory negligence, 
where jury could find that parked truck 
was black and soiled with black road 
oil, which would blend with oiled sur- 
face of road at night under artificial 
light so as to be difficult to see, and 
that deceased driver’s vision was in- 
terfered with at a time just before col- 
lision by lights of a truck approach- 
ing from opposite direction, and that 
rear lights on parked truck grew dim 
just before collision, which dimming 
might have deceived deceased as to dis- 
tance.—Merback y. Blanchard, 109 P.2d 
49, denying rehearing 105 P.2d 272. 
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C.C.A.Va. Where motorist gave 
proper signal for left turn after hav- 
ing noticed in his mirror the lights 
of automobile approaching from the 
rear, but believing that such automo- 
bile was sufficiently far behind him, 
he had right to assume that other au- 
tomobile would not attempt to pass 
at intersection, and was not so clear- 
ly guilty of contributory negligence as 
to require directed verdict against him 
in his action for injuries suffered 
collision. Code Va.1936, § ee attos 
(122); Code Va.Supp.1938, § 2154(108) 
ah (4).—Hopkins v. Pearce, 115 F.2d 


C.C.A.Wis. In action by motorist 
and guest for injuries suffered when 
automobile was forced off the highway 
and collided with a culvert when truck 
motorist was attempting to pass veered 
to the left in attempting to avoid a 
stalled truck, evidence 
jury question on issue of identification 
of defendant’s truck, and of negligence 
of plaintiffs and defendant.—Gary v. 
cope elideted Forwarding Co., 115 F.2d 


D.C.Pa. Whether truck driver was 
guilty of negligence in violating Penn- 
sylvania statute prohibiting motorist 
from overtaking and passing any ve- 
hicle ‘‘proceeding” in same direction 
at any intersection of highways was 
for jury, where truck driver testified 
that motorist partly drove off paved 
portion of highway, and that truck 
driver proceeded to pass him, but that 
motorist without warning undertook 
to turn to his left into intersecting 
highway and struck truck as it was 
about to pass, since, if truck driver’s 
version was correct, motorist was not 
“proceeding”? when truck driver under- 
took to pass him. 75 P.S.Pa. § 543(c). 
—Tarbet v. Thorp, 34 F.Supp. 238. 


Ark, In action for injuries sustained 
when automobile in which plaintiffs 
were riding was struck by automobile 
approaching from the rear, conflicting 
testimony as to whether plaintiffs were 
eontributorily negligent in crossing 
from right to left-hand side of paved 
highway in order to enter graveled 
drive was for jury, whose verdict was 
econclusive.—Cohen y, Ramey, 147 S.W. 
2d 338. 

Ul.App. Evidence that truck turned 
suddenlv to right to cross a space of 
about 12 feet without giving proper 
statutory’ warning of intention to turn, 
that plaintiff motorist was driving at 
reasonable rate of speed, that plaintiff 
sounded his horn and flashed his lights 
from dim to bright and back to dim 
again as he was about to pass the 
truck, and that because of unusual sub- 
division of traffic lanes it would be 
unreasonable to expect plaintiff to pass 
to left of truck, presented question for 
jury as to whether plaintiff was guilty 
of contributory negligence in attempt- 


= 


- motor vehicle which was not. driven ai 


eld to make- 


x nS 


ing to pass on the 
Stats. c. 9514, §§ 16 } 
eee 30 N.H.2d 84, 3807 Tl. Ap 


tomobile, struck in rear by defend- 
ants’ automobile, evidence held to war- 
rant submission to jury of 1 
whether plaintiff suddenly sbontee his 
automobile on left side of road, com- 
pletely blocking it, immediately before 
collision.—_Schroeder v. Kindschuh, 
N.W. 784. 

In action for damages to automob: 
struck in rear by defendants’ automo 
bile, whether automatic tail-light o 
plaintiff's automobile was sufficient 


evidence. Code 1939, §§ 5025.06 


ta?) 

5025.08.—Schroeder vy. Kindschuh, 294. 
N.W. 784. pm, 

Minn, Where motorist’s injuries and 


damage to automobile which skidde 
when motorist swerved to avoid wha 
seemed to be an imminent collision 


the same direction were  sustaine 

shortly after sunset and when driver 
of wagon claimed that he could see 
only about 300 feet, contributory neg 
ligence did not appear as a matter 
law.—Smith vy. Carlson, 296 N.W. 132. 


Or. In action by motorist, who was 


driving at about 45 miles an hour, for. 


injuries sustained when he erashed in- 
to rear end of truck and trailer slowin 
down to five or ten miles per hour pre- 
paratory to stopping, where motoris 
testified that he did not see the true 
in time to avoid a collision, whether 
his failure or inability to stop was du 
to excessive speed of his automobi 
inattention on his part, poor visibili 
a combination of such factors, or som 
other cause, was question for the jury. 
—Kiddle v. Schnitzer, 114 P.2d 109 


Pa.Com.Pl. Where slowly movin 


motorist driving one automobile and 
towing second automobile was follow- 


ing a truck, that truck driver extend-— 


ed his arm out left window, that truck 
moved over on left of highway as 
though to enter service station, that. 


motorist proceeded to pass on right-% _ 
driver suddenly ~ 


turned truck to right striking rear ~ 


hand side, and truck 


fender of front automobile, whether mo- 
torist was negligent in attempting to 
pass on right-hand side was for the 


jury. Code 1932, § 2672.—Chattanooga - 


Ice Delivery Co. v. George F. Burnett 
Co., 147 S.W.2d (750: és i 


When the driver of a vehicle has in-— 
_ intention to turn _to his — 
left off main highway and has carried 
out his intention by vacating the right- 
hand half of the highway, the driver 


dicated an 


of the following vehicle will not be 
held guilty of negligence per se in con- 
tinuing on his regular course. Code 


1932, § 2672.—Chattanooga Ice Deliv- 


ery Co. v. George F. Burnett Co., 147 
S.W.2d 750. i 
Wash. Whether driver of truck which 
collided with plaintiffs’ approaching 
truck on curve at dusk after plaintiff 
driver had passed bicyclist was con- 


tributorily negligent was for the jury _ 


under the evidence.—American Prod- 
ucts Co. v. Villwock, 109 P.2d 570, 132 
A.L.R. 1010. 

In action for damages and injuries re- 
sulting from head-on collision of trucks 
on curve, where there was direct testi- 
mony by a state vehicle inspector that 
plaintiffs’ truck had been inspected on 
day of collision and that inspection had 
revealed that brakes were not equalized, 
whether brakes on plaintiffs’ truck 
were adequate to control movement of 
truck as required by statute was for 
jury.—American Products Co. v. Vill- 
wock, 109 P.2d 570, 132 A.U.R. 1010.° 


Wash. Where it was necessary at 
particular point for a motorist desir- 


Iowa. In action for damages to au-- 


294 
bile, 


signal that it was being stopped on 
left side of road held for jury under 


with an unlighted wagon proceeding in 


eat | 


issue 


ws 


‘ 


E 


ee 


~ 


§ 1110 


ing to make a right turn to swing first 
to the left and then turn to the right 
at an acute ‘angle, whether motorist 
was contributorily negligent in swing- 
ing to the left in order to make the 
acute turn to the right, and whether 
driver of overtaking truck was negli- 
gent in attempting to pass to the right 
of automobile were questions for the 
jury. Rem.Rev.Stat. § 6360—84,—Fos- 
dick vy. Middendorf, 115 P.2d 679. 
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Ala. In action for injuries sustained 

in automobile collision, evidence held 

sufficient to take to jury question of 

plaintiff's contributory negligence in 

failing to avoid collision after seeing 

defendant’s automobile, approaching on 

its right side of street or a little to left 

of center thereof, some 100 or 125 feet 

distant from point of impact.—Law v. 
Saks, 1 So.2d 28. 


‘ ‘Cal.App. In action arising out of 
collision between automobiles | ap- 
_ proaching from opposite directions, 


evidence as to whether drivers of au- 

tomobiles were negligent and contribu- 
torily negligent, and as to proximate 

cause of accident, was for jury. Ve- 
— hicle Code, §§ 510, 531, St.1935, pp. 
(176, 183, and § 525, St.1937, p. 619.— 
National Automobile Ins. Co. v. Cun- 
e Se aoa 107 P.2d 643, 41 Cal.App.2d 
\ 4, 

We 

\ Cal.App. In actions for injuries to 
owner, and death of driver, of auto- 
mobile colliding with truck, questions 
whether it was practical and safe for 
decedent to drive automobile into and 
‘along center lane of highway and 
- whether such lane was clearly visible 
ahead of him and clear of traffic for 
safe distance were fact issues, on which 
reasonable men might differ, so that 
- question of decedent’s contributory 
negligence was for jury. Vehicle Code, 
 § 526, St.1935, p. 181.—Ferguson Vv. 
Nakahara, 110 P.2d 1091. 

 Ga.App. In action for damages sus- 
tained when mules in plaintiff’s truck 
t 


were killed in collision with approach- 
ing truck, evidence whether driver of 
approaching truck was guilty of neg- 
- ligence, consisting of driving on left 
side of center line of highway with a 
piece of timber extending over side of 
truck, and whether driver of truck 
containing mules was on right side of 
road with no part of truck or load 
- beyond center line, was for jury. Code 
- 1933, § 68-401.Payne y. Cobb, 9 S8.. 
2d 852, 62 Ga.App. 767. 
_  J.App. Whether plaintiffs in auto- 
mobile accident case in which automo- 
- biles collided head-on, were at time of 
- accident in exercise of due care and 
caution for their own safety held, un- 
der the evidence, for jury. Smith-Hurd 
Stats. c. 95%, §§ 145, 151, 152.—Powell 
vy. Myers Sherman Co., 32 N.E.2d 663, 
~ 309 IN.App. 12. 

IlLApp. In action for injuries to oc- 
cupants_ of automobile which collided 
with tractor and semi-trailer on high- 
way in the daytime when automobile 
Was on its right hand side of highway 
and tractor swerved to the left after a 
tire blew out, tractor driver’s negli- 
gence and automobile occupants’ con- 
_tributory negligence were for jury un- 
der surrounding facts and _ circum- 
stances in evidence and reasonable in- 
ferences therefrom. Smith-Hurd Stats. 
ec. 95% §§ 146, 151, 211.—Selman y. 
Midwest Haulers, 33 N.E.2d 140, 309 
Il.App. 154. 


Il.App. In action for death of mo- 
torist who while driving home from 
work on road which he usually took 
was struck at night on bridge ‘ss ap- 
proaching truck, motorist’s contribu- 
tory negligence was for jury.—Hellwig 
y. Lomelino, 33 N.E.2d 174, 309 Ill. 
App. 369. 

Kan. Whether plaintiff’s automobile 
changed its course of travel from time 
plaintiff could first see headlights of 
defendant’s approaching automobile up 
to instant of collision was for the jury 
under conflicting evidence.—Duncan y, 
Branson, 110 P.2d 789, 153 Kan. 344, 

In action for injuries sustained in 
eollision between plaintiff's automobile 
and defendant’s approaching automo- 


p 
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bile, plaintiff’s contributory negligence 

was for the jury.—Duncan v. Branson, 
110 P.2d 789, 153 Kan. 344, - 

Ky. In motorist’s action for inju- 
ries sustained when automobiles col- 
lided, conflicting evidence as to speed 
at which automobiles were traveling, 
and as to which automobile was_be- 
ing operated on wrong side of high- 
way, was for jury.—Ward y. Martin, 
147 S.W.2d 1027, 285 Ky. 337. 

Mich. In action for death of truck 
driver as result of head-on collision of 
trucks, question of fact as to the al- 
leged contributory negligence of the 
deceased truck driver was for the jury. 
—Quick v. Western Michigan Transp. 
Co., 293 N.W. 696, 294 Mich. 402. 

Minn. In action by motorist for in- 
juries sustained when his automobile 
and a truck which was proceeding in 
the opposite direction side-swiped, al- 
legedly because the truck was partly 
across the center line of the highway, 
questions of ,truck driver’s negligence 
and motorist’s contributory negligence 
were for the jury.—Jaenisch v. Vigen, 
297 N.W. 29 

N.J. In actions arising out of colli- 
sion between automobiles traveling in 
opposite directions on four-lane high- 
way, conflicting evidence as to which 
driver crossed center line of highway 
and caused accident presented question 
of fact for jury.—Claypoole v. Motor 
Finance Corporation, 15 A.2d 794, 125 
N.J.L. 440. 


It is not “negligence per se” for 
motorist to drive in the second lane 
from the right on a four-lane highway. 
—Claypoole v. Motor Finance Corpora- 
tion, 15 A.2d 794, 125 N.J.L. 440. 


N.C. Whether bus which collided at 
night with approaching automobile on 
highway at curve was operated on left 
side of center line of highway so as to 
impose liability on bus owner for death 
of motorist, or whether automobile was 
operated on left side of center line so 
as to preclude recovery for death was 
for jury.—Queen City Coach Co. v. Lee, 
11 S.E.2d 341, 218 N.C. 320. 


Pa.Super. In action for property 
damages sustained in collision between 
the parties’ motor trucks at narrow 
bridge, cones evidence as to who 
was first at bridge and who was at 
fault raised fact issues for jury ‘as to 
negligence of defendant’s driver and 
contributory negligence of plaintiff's 
driver.—Ludwig v. Ewell, 18 A.2d 75, 
142, Pa.Super. 580. 


Tex.Civ.App. In action for injuries 
sustained by motorist in collision at 
night with on-coming truck, where mo- 
torist did not testify to any affirma- 
tive act done by her for her own safe- 
ty after testifying that she was blinded 
by the approaching headlights, wheth- 
er motorist was contributorily negli- 
gent was for the jury.—Newlin v. 
Smith, 142 S8.W.2d 610, error granted. 


Tex.Civ.App. In action for death of 
motorist who while traveling on wrong 
side of highway collided with truck, 
evidence was insufficient for jury on 
theory that truck driver turned truck 
onto his left side of highway just be- 
fore the collision, so- as to cause an 
emergency which prompted the mo- 
torist to turn to wrong side of high- 
way.—Texas Pacific Coal & Oil Co. vy. 
Wells, 151 S.W.2d 927, error granted. 


Tex.Civ.App. In motorist’s action 
against truck driver for injuries sus- 
tained in collision, motorist’s testimony 
that he did not extend his left arm from 
window of automobile, but that when 
truck hit automobile the back end of 
automobile was thrown around so as to 
make motorist’s elbow stick out of the 
window and that the truck then hit 
his elbow, presented a jury question, 
and it would have been error for the 
trial court to have found motorist guil- 
ty of contributory negligence as a mat- 
ter of law.—Hranicky vy. Trojanowsky, 
153 S.W.2d 649, error refused. 
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C.C.A.Ind. In action by motorist 
for death of son in collision with auto- 
mobile which as it made left turn 
emerged from behind detour sign in 
middle of street, where signboard ob- 
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structed view of both motorists, but 
ead acini respecting negligence . an 
contributory negligence of the parties 
was conflicting, evidences required sub- 
mission of case to jury.—Vearn v. 
Crane, 114 F.2d 896. r x ay 
C.C.A.8.D. Under South Dakota 
statute requiring a full stop at an ar- 
terial highway, a driver cannot be held 
negligent as a matter of law for fail- 
ing to stop at particular point that 
will give Pim the best view. DC 
Pv Re y. Richman, 114 F.2d 
In action for death of motorist as 
result of collision at intersection, evi- 
dence that deceased stopped at stop 
sign before entering arterial highway, 
and that she and her sister who was 
occupant of automobile looked, in both 
directions when they were 25 feet 
north of pavement, presented questions 
for jury as to whether deceased stopped 
and whether her conduct was such as 
to amount to substantial compliance 
with statute requiring a full stop at 
an arterial highway. SDC 44.0321.— 
Nielsen vy. Richman, 114 F.2d 3438. 
Evidence presented questions for ju- 
ry as to whether defendant motorist 
was negligent and as to whether de- 
ceased motorist who was killed,as re- 
sult of collision at intersection was 
guilty of contributory negligence in 
entering arterial highway in front of 
defendant, where evidence would jus-_ 
tify finding that, when deceased reach- 
ed intersection, defendant was a suffi-- 
cient distance away to justify de- 
ceased in believing that she had ample 
time to cross to right side of highway, 
and that it was excessive speed of. 
defendant- and his act of turning to 
left, across center of highway, that 
caused the collision. SDC 44.0309, 44.- 


0318, 44.0321.—Nielsen v. Richman, 
114 F.2d 343. | : 
Cal.App. In action for death of mo- 


‘torist killed in intersectional collision, 


the jury had the sole right to deter- 
mine the credibility of witnesses and 
the weight and sufficiency of the evi- 
dence on motorist’s contributory neg- 
lisence to overcome the presumption 
of due care on his part for his own 
safety. Code Civ.Proc. § 1963, subd. 4. 
—Blackmore y. Brennan, 110 P.2d 


Cal.App. In action for injuries sus- 
tained in collision between automobiles — 
at street intersection, whether plaintiff 
was guilty of contributory negligence 
was for jury.—Anderson vy. San Fran- 
cisco Examiner, 112 P.2d 297. 


Cal.App. In action for injuries al- 
legedly sustained. in automobile colli- 
sion which occurred at intersection of 
highways, whether plaintiff driver was 
guilty of contributory negligence was 
3 jury.—Barlow v. Crome, 112 P.2d 


Cal.App. Whether deceased motorist 
whose automobile traveling southerly 
was struck on the left side by defend- 
ants’ automobile traveling northerly 
and making a left turn at intersection 
was contributorily negligent was for 
Se jury.—Preuitt v. Marshall, 115 P.2d 


Colo. In action for damages sus- 
tained when plaintiff’s truck collided 
with defendant’s automobile at inter- 
section, evidence was insufficient to 
show that plaintiff's driver approach- | 
ing from the right was guilty of con- — 
tributory negligence as a matter of 
law, or that negligent driving of 
plaintiff’s driver was proximate cause 
of collision—Buerger Bros. Supply Co.° 
v. Denver Fire Reporter & Protective 
Co., 118 P.2d: 671. 


Conn, If jury found that automobile 
approaching from the right had right 
of way at intersection, driver of such 
automobile was entitled to assume that 
any automobile approaching from _ his 
left would yield right of way until as 
a reasonable man such driver was 
charged with knowledge to the con- 
trary, so that whether driver approach- 
ing from the right should have seen 
automobile, coming out of a dark street 
to his left without headlights showing, 
in time to have avoided collision was 


ove the presumption that decedent 
Was in the exercise of due and proper 
care at time of the accident, the ques- 
tion of contributory negligence is for 
an jury.—Odgers v. Clark, 19 A.2d 


 ItApp. In action for death of driver 
of automobile, making left turn from 
_ side street into opposite traffic lane of 
paved highway when struck by auto- 
mobile approaching on such highway, 

-decedent’s contributory negligence in 
driving onto highway in front of de- 
- fendant's automobile without first stop- 
_ ping. held for jury on conflicting testi- 
- ~mony.—Wallace v. Parnell, 28 N.H.2d 
«469, 306 Il.App. 310. 
ae Il.App. In action for damages oc- 
—-,s eurring when plaintiff's automobile 
- was struck at intersection by defend- 
ant’s automobile approaching from the 
left, evidence was sufficient for jury 
on question of defendant’s negligence 
and question of plaintiff's freedom 
- from contributory negligence.—Hodges 
vy. Humphreys, 30 N.H.2d 920, 307 Lil. 
- App. 670. 

Ill.App. In action for damages to a 
coal truck which was completing a U 
turn in front of a street car, when de- 
 fendant’s truck overtaking street car 
 eollided with plaintiff's truck, question 
of negligence of defendant’s driver in 
failing to comply with statute relating 
to stopping a vehicle overtaking a 
- gtreet car about to load or unload pas- 
-sengers, where it was not shown that 
anyone was attempting to get on or 
off the street car, and question of con- 
 tributory negligence of plaintiff’s driv- 
er were for the jury. Smith-Hurd 
Stats. c. 95%, § 176 et seq.—Elston 
Fuel Corporation v. Diamond Coal Co., 
31 N.E.2d 427, 308 UlApp. 325. 
IU.App. Whether driver of moving 
van, who was injured in collision with 
oncoming truck at intersection, which 
occurred when van driver attempted to 
make left turn, was guilty of contribu- 
tory negligence in failing to give right 
of way to truck driver, was for jury. 
_ —Edwards v. Hill-Thomas Lime & Ce- 
pe meat Co., 32 N.E.2d 945, 309 Ill.App. 
¥. 68. 


- [Ind.App. A motorist was not neces- 
sarily guilty of “contributory negli- 
gence” in entering preferential high- 
P “way at T intersection without stopping, 
Beet but whether such negligence was a con- 
tributing cause of injuries was _ for 
ae Be eee olay. v. Skidmore, 33 N.E.2d 
Towa. In action to recover for in- 
juries suffered when plaintiff turned 
automobile to the left at intersection 
and was struck by oncoming automo- 
bile, contributory negligence of plain- 
tiff as to lookout, control, failure to 
give right of way, and failure to ascer- 
tain that there was sufficient space 
within which to turn left in safety, was 
: for jury. Code 1935, §§ 5031, 5032.— 
Hinrichs v. Mengel, 293 N.W. 452. 
Iowa. Question whether plaintiff mo- 
torist, in turning to left when defend- 
ants’ automobile allegedly traveling at 
excessive speed came out from behind 
third automobile at a distance of 100 
feet from intersection, was_ contribu- 
- torily negligent, was for the jury.— 
- Pierce v. Dencker, 294 N.W. 781. 
Towa. In motorist’s action for in- 
juries sustained in collision with ap- 
proaching automobile resulting in at- 
tempt to make left turn at intersection, 
whether motorist was_ contributorily 
negligent in assuming that turn could 
be made with reasonable safety and 
whether the approaching automobile 
coustituted an immediate hazard were 
for the jury, and fact that there was 
; a collision was not determinative. 
Code 1939, §§ 5025.04, 5026.02.—Bang- 
ou hart v. Meredith, 294 N.W. 918. 
a: Iowa. In action for death of occu- 
pant of automobile, under evidence that 
automobile had reached center or little 
past center of intersection when it was 


— front 


by de 


- ing from right, that automo 
traveling between 25 and 35 mi 
hour, that truck was traveling 50 


miles an hour and that truck ran into 
door of automobile, 1 
driver of automobile was contributorily 
negligent was for the jury.—Stein v. 
Sharpe, 295 N.W. 155. © 

Iowa. In action for injuries sus- 
tained in collision which occurred at 
intersection of road with county trunk 
highway, whether plaintiff who ap- 
proached intersection from the left and 
allegedly stopped and looked to _ his 
right before proceeding to cross high- 
way was guilty of contributory negli- 
gence in failing to yield right of way 
and proceeding into intersection when 
he knew that there was imminent dan- 
ger and in failing to make efficient ob- 
servation in view of weeds and corn 
which obstructed his view was for ju- 
ry.—Lathrop v. Knight, 297 N.W. 291. 

Iowa. In action for injuries sus- 
tained in automobile-truck collision at 
street intersection, under evidence from 
which jury might have found that au- 
tomobile was approaching intersection 
from truck driver’s right at a speed 2% 
times as fast as that of the truck, 
and hence must have been beyond esti=— 
mated range of truck driver’s vision 
when, truck driver, at a point 20 feet 
west of sidewalk on west side of inter- 
section between 60 and 65 feet west of 
point of collision allegedly looked for 
approaching vehicles and saw _ none, 
whether driver of truck, which was 
struck on the right door just as truck’s 
front wheels were approximately oppo- 
site east curb of intersection, was guil- 
ty of contributory negligence was for 
jury.—Rhinehart v. Shambaugh, 298 N. 
W. 876, 230 Iowa 788. 

Where motorist approaching intersec- 
tion in residential district at a speed of 
approximately 15 miles per hour looked 
to his right, when at a point 20 feet 
west of the sidewalk on west side of 
intersection, and saw no automobile 
approaching within the range of his 
view, which from that point was esti- 
mated at 150 feet down intersecting 
street, it could not be held as a mat- 
ter of law that motorist was guilty of 
contributory negligence in proceeding 
into intersection without again looking 
to his right for approaching automo- 
biles, since motorist had a right to as- 
sume, until he knew or in the exercise 
of reasonable care should have known 
otherwise, that other motorists ap- 
proaching the intersection would obey 
the law. Code 1939, § 5023.01.—Rhine- 
hart v. Shambaugh, 298 N.W. 876, 230 
Iowa 788. 

“Kan. In action for injuries  sus- 
tained in intersectional automobile col- 


lision, whether plaintiff was guilty of 


contributory negligence in failing to 
look to the right or left before en- 
tering intersection was for the jury.— 
Marshall v. Boucher, 107 P.2d 698, 152 
Kan. 697. 


Ky. In actions for damages and in- 
juries sustained in collision between 
automobiles traveling in opposite di- 
rections which occurred when defend- 
ant turned left across highway, it was 
for jury to determine which of the 
drivers was negligent and whether neg- 
ligence which jury believed each to be 
guilty of was the proximate cause of 
the _ collision. Le ae a 3 
2739g-69p.—Rutherford vy. Smith, 14 

injuries sus- 


S.W.2d 533, 284 Ky. 592. 
in automobile collision which 


La.App. In suit for 
tained 
occurred while plaintiff motorist was 


‘making a left-hand turn on highway, 


evidence that plaintiff motorist looked 
before starting to make left-hand turn, 
and that she saw no oncoming trafic 
save a horse-drawn cart for more than 
200 feet, did not establish as matter 
of law that plaintiff was guilty of con- 
tributory negligence.—White v. Ameri- 
can Employers Ins. Co., 197 So. 803. 

Me. Where driver. of _ plaintiff’s 
truck, upon reaching obstructed high- 
way intersection, observed no ap- 
proaching traffic and proceeded into 
intersection when he observed defend- 


whether | 


hour, contributory negligence 

driver of plaintiff's truck which - 
lided with defendant's truck was fo! 
jury. Rev.St.1930, ec: 29, §§ 7, 691 
—Gold v. Portland Lumber Corpo 
tion, 16 A.2d 111. 
_ Md. One driving upon a favore 
boulevard and colliding with a vehi 
lawfully thereon, in violation of — 
datory statute requiring stoppin. 
stop sign, is himself ; L 
courts will not be diligent in submit- 
ting his case to jury merely beca 
he unsuccessfully attempted to do 
the boulevard vehicle. Code 19389, art. 
oe 235.—Madge v. Fabrizio, 20~4 


Where evidence for motorist inj 
in collision with truck on favored 
boulevard indicated that motorist di 
not remain stopped long enough to pe 
ceive truck’s presence before going 1 
on the boulevard, motorist did — 
make case for jury against truck ov 
er, notwithstanding evidence of truck’ 
excessive speed which was not sho 
to be proximate cause of accident. C 
1939, art. 56, § 235.—_Madge v. Fab 
20 A.2d 172. fit 

Mass. Where collision occurre: 
tween automobiles at an intersec 


tion, 
question whether there has been ee 


ligence of either or both of the op 
erators of the automobiles is genera’ 
one of fact.—Aromando v. Leach, 2) 
B.2d 534. if 


Mass. In action for injuries a 
damage to automobile which in m 


was negligent.—Zawacki v. Finn, 
H.2d 730. a 

The contributory negligence 0 
motorist who in making left turn coul 
have stopped automobile to permit a 
poaching automobile which was tra 
ing at about 45 miles per hour to pass 
instead increased his speed and r 
rear wheel was struck by such 
proaching automobile was for jur 
Zawacki v. Finn, 29 N.E.2d 730. 


Mass. Ordinarily, in an action in 
volving a collision between automobile 
at intersection of public ways, is 
of negligence and due care are for juz 
—Morton v. Dobson, 30 N.E.2d 231 

Mass. Where automobiles coll 
intersection, negligence of either o 
both of the operators is generally a 
fact question, and ordinarily this — 
true of collisions at other places upon 
a highway. G.L.(Ter.Ed.) ¢. 89, § 8— 
Brightman v. Blanchette, 
864, 307 Mass. 584. 


Mass. In actions for damages, inju 
ries and death resulting from automo- 


x 


(Dp - 


a 


bile collision at street intersection in 


Florida, questions of negligence a 
contributory negligence were for {3 
Comp.Gen.Laws Fla.1927, §§ 12 
1296, 1318.—Stiles v. Wright, 32 N 
2d 220, 308 Mass. 326. - 


Mich. In action for damages result- : 


ing from _intersectional collision, 


whether plaintiff was contributorily — 


negligent was for jury.—Sexton v. Nie- 


woonder, 296 N.W. 321, 296 Mich. 443. _ 
Mich. Where it appears that plaintiff 
was riding in truck driven at speed of 
40 miles per hour, by an employee of 
business in which plaintiff was inter- 


ested, on a super-highway, that de- 


fendant’s truck and trailer, 30 feet long, © 


emerged from a parking place in front 
of a tavern at right angles into the 
highway, that defendant’s truck was un- 
lighted and traveling at a speed of 
about seven miles per hour, and that 
plaintiff's truck was equipped with 
good brakes and headlights which 
illuminated the road 200 to 400 feet 
ahead, question whether driver of plain- 
tiff’s truck exercised due care or was 
guilty of contributory negligence was 
for the jury. Comp.Laws 1929, § 4736. 
—Meehl v. Barr Transfer Co., 296 N.W. 
844, 296 Mich. 697. 

Mich. Contributory negligence of 
driver of truck, which was proceeding 


negligent idiyere 


30 'N.B.2d° 
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on a through highway and collided 
with an automobile which entered high- 
way from an intersecting road, present- 
ed an ‘issue of fact” for the jury. 
Comp.Laws 1929, § 4715.—Rugenstein 
vy. Orr’s Estate, 297 N.W. 62, 297 Mich. 
37. 
Mich. In action for injuries to one, 
driving automobile along through street 
in collision with automobile entering 
such street from his right at intersec- 
tion, whether plaintiff, who did not look 
to right after reaching point 62 feet 
from intersection, reasonably surmised 
that automobile driver, stopping at 
intersection in accordance with law, 
could not cross it before plaintiff, 
and was guilty of contributory negli- 
gence in acting on such belief, were 
questions for jury.—Rife v. Colestock, 
297 N.W. 238, 297 Mich. 194. 

Minn. In action for injuries sus- 
tained by motorist when his automobile 
was struck in the left front by de- 
fendant’s automobile just after plain-. 
tiff had made a left turn at intersection 
onto highway along which defendant 
was driving, whether plaintiff was 
guilty of contributory negligence was 
for jury under the evidence.—Hayward 
v. Vollbrecht, 293 N.W. 246. 

Minn. In action arising out of inter- 
section. collision, -plaintiff’s failure to 
look a second time before entering in- 
tersection in which he had the right 
of way. after he had looked once and 
seen defendant’s automobile farther 


‘from the intersection than his own au- 


tomobile, was merely an item of evi- 


~ dence to be considered together with 


other factors and did not establish 


contributory negligence as a matter of 


_ law.—Norling v. Stempf, 293 N.W. 250. 


Minn., Where plaintiff motorist, be- 
fore attempting to cross intersection, 
looked to his left at a point which was 
located from 10 to 20 feet from inter- 
section and from which he had a view 
165 feet to his left down the inter- 
secting street, but he saw no automo- 
bile, and then proceeded into the inter- 


section without again looking to the 


left, and defendant, by unanticipated 
and excessive speed, came from a point 
beyond the range of visibility when 
the observation was made by plaintiff 
and collided with plaintiff’s automobile, 
plaintiff was not guilty of contributory 
negligence, as a matter of law, so as 
to preclude recovery for injuries.— 
Kraus v. Saffert, 293 N.W. 253. 


Minn, In action for injuries sus- 
tained in automobile collision at inter- 


section, where jury could have conclud- 


ed that defendant was speeding at time 
of collision, whether plaintiff obeyed 
statutory command to stop automobile 
before entering the intersection of a 
“through highway,” so that plaintiff 
had the right of way because there were 
no other automobiles in the intersection 
or so close as to constitute an immedi- 
ate hazard, was for jury. Mason’s 
Minn.St. Supp.1940, §§ 2720-178(b), 
feo earth v. Fink, 297 N.W. 


Where testimony in action for dam- 


ages arising out of automobile collision 


at intersection was in conflict as to the 
facts, it was error for the trial judge 
to direct a verdict against the plaintiff 
on ground of contributory negligence.— 
Neubarth vy. Fink, 297 N.W. 171. 


Minn. In action for death of motor- 
ist whose automobile. collided with 
truck at intersection, questions as to 
motorist’s contributory negligence and 
truck driver’s negligence were for the 
eet ee vy. Farrell, 298 N.W. 


Neb. In motorist’s action against 
driver and owners of truck for dam- 
ages sustained in intersectional colli- 
sion, evidence whether truck driver was 
negligent in respect to speed and look- 
out, and whether motorist was con- 
tributorily negligent in respect to 
stopping before entering arterial high- 
way on which truck was traveling, and 
in respect to giving notice of his ap- 
proach and in keeping a lookout, and 
whether there was comparative negli- 
gence, was for jury.—Parks v. Metz, 
299 NAY. 643. 


ee 


MOTOR VEHICLES — 


N.Y.App.Div. In actions for dam- 


‘ages sustained in collision between au- 


tomobiles at highway intersection, con- 
flicting testimony as to whether auto- 
mobile in which plaintiffs were riding 
entered intersection slowly, stopped 
when half way across nearest traffic 
lane to give right of way to defendant 
approaching from right at high speed, 
and was hit by defendant’s automobile, 
or whether defendant entered intersec- 
tion at moderate speed and was half 
way across when hit by plaintiffs’ auto- 
mobile traveling at high speed, present- 
ed fact questions for jury.—Armstrong 
Yeaecue’ 25 N.Y.S.2d 984, 261 App.Div. 
Vie 

N.Y.Sup. In action by motorist who 
as he was turning left at intersection 
became involved in collision with ap- 
proaching police car, whether motorist 
was in the exercise of reasonable care 
in making turn when, according to his 
testimony, the police car was several 
hundred feet away was a_ ‘question 
of fact” for the jury.—Guthrie v. 
Thomas, 24 N.Y.S.2d 934, affirmed 24 
N.Y.S.2d 936, 


N.C. In consolidated suits arising 
out of intersectional collision, evidence 
that plaintiff driver failed to obey stop 
sign did not establish that he was guil- 
ty of ‘negligence per se’, notwith- 
standing that an ordinance of the town 
purported to make such failure a crim- 
inal offense, in view of applicable state 
law making failure to obey stop sign 
merely evidence to go to jury to be 
considered in light of surrounding cir- 
cumstances. Code 1939, § 2621(305).— 
Swinson v. Nance, 15 8.H.2d 284, 219 
N.C. 772 


N.D. In action by motorist for dam- 
ages sustained when automobile which 
she was driving collided at intersection 
with truck which approached from mo- 
torist’s left, question of motorist’s con- 
tributory negligence was for the jury. 
—Bagg v. Otter Tail Power Co., 297 N. 
W. 774, 70 N.D. 704. 


Pa. Evidence held to authorize find- 
ings that autoinobile was approaching 
intersection from the left at approxi- 
mately the same time and same moder- 
ate speed as truck approaching from 
the right, without obstruction of view, 
and hence motorist was negligent in 
failing to yield right of way, and truck 
driver was warranted in acting on as- 
sumption that motorist would yield 
right of way. 75 PS. § 572.—Gas- 
panpnt v. Datt, 19 A.2d 376, 341 Pa. 


Pa.Super. In action for damages re- 
sulting from intersectional collision be- 
tween automobile and truck, negligence 
of driver of truck which approached 
intersection from motorist’s left, and 
contributory negligence of the motor- 
ist who testified that she observed the 
truck and thought she had plenty of 
time to cross the intersection ahead of 
the truck were questions for jury.— 
Lochhead v. Nierenberg, 18 A.2d 472. 
143 Pa.Super. 507. 

Pa.Super. Where there was evidence 
to support finding that defendant’s au- 
tomobile had _ sufficient room to pass 
behind plaintiff’s ‘truck in safety had 
defendant remained on her right side 
of highway, even if plaintiff observed 
defendant’s automobile traveling at 
rate of speed defendant testified, as 
plaintiff was about to enter intersection, 
court could not say as a matter of law 
that plaintiff was not justified in con- 
cluding that he could cross intersection 
in safety, or that danger was so ob- 
vious that plaintiff was contributorily 
negligent.—Steingart v. Kaney, 19 A.2d 
499, 144 Pa.Super. 534. 

In action involving collision at inter- 
section, whether plaintiff traveling on 
through highway on defendant’s right 
was contributorily negligent was ques- 
tion for jury as against defendant’s re- 
quest for binding instructions and mo- 
tion for judgment non obstante vere- 
dicto.—_Steingart v. Kaney, 19 A.2d 499. 
144 Pa.Super. 534. 

_ Pa.Com.Pl. It is the province of the 
jury to determine whether plaintiff was 
guilty of negligence in driving at ex- 
cessive speed into an intersection where 


Re ne ee, Speman 
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his car collided with defendant’s, even 


though defendant’s witnesses testified 


that after the collision plaintiff's car _ 
turned over and slid twenty feet across 
the intersection, since incontrovertible 


physical facts indicating the existence 


of excessive speed can never be estab- 
lished by oral testimony.—Waid v. A. 
W. Golden, Inc., 33 Berks 299. 

Pa.Com.Pl. Plaintiff, onerating auto- 
mobile on much-traveled highway, 
near intersection with Jlittle-traveled 
road on which he sees defendant ap- 
proaching and slow down as if to stop, 
before he loses sight of defendant’s au- 
tomobile behind a parked truck, is not 
negligent as a matter of law in assum- 
ing that’ defendant would stop, or in. 
failing to look for or see defendant’s 
ear come out from behind truck until 
too late to avoid a collision.—King vy. 
McQuale, 56 Montg. 207. 

Plaintiff, operating automobile at 
twenty-five miles per hour, or at a rate 
of twenty-nine. to thirty-six feet per 
second, is not negligent as a matter of 
law in failing to see another car 
emerge at an intersection from behind 
a narked truck in time to avoid a col- 
lision, where the other car progressed 
less than twenty feet beyond the truck 
before the collision, allowing plaintiff 
less than a second to act.—King v. Mc- 
Quale, 56 Montg. 207. 


Pa.Com.Pl. It was held, under the 
evidence, that both driver and passen- 
ger of an automobile exercised proper 
care in approaching an_ intersection, 
and that neither might be found con- 
tributorily negligent as a matter of 
aN ey arene v. McGinley, 56 Montg. 


S.C. Under evidence that plaintiff's 
automobile was parked off pavement to 
left of highway fang in the direction 
in which defendant’s truck was travel- 
ing, that plaintiff was desirous of go- 
ing in the opposite direction and 
turned his automobile to the right to 
cross the pavement and enter a side 
road by which he would re-enter the 
highway, that plaintiff looked for ve- 
hicles approaching from his rear and 
saw the truck moving toward him at 
a point approximately 700 feet distant, 
from which he considered that it was 
safe to cross before it, and that he did 
not await the truck’s passing because 
other vehicles would be coming, wheth- 
er plaintiff acted with ordinary pru- 
dence in attempting to cross when he 
did, rather than delay and _ possibly 
have to take a greater risk in later 
entering the highway, was for the jury. 
—Bedford v. Armory Wholesale Gro- 
cery Co., 10 S.H.2d 330, 195 S.C. 150. 


Tex. In action for injuries sustained 
when plaintiff's automobile which had 
merely cleared far side of intersection 
was struck by truck approaching from 
plaintiff's left and driven by defendant 
who was drunk, plaintiff's contribu- 
tory negligence was for jury.—Moncada 
v. Snyder, 152 §.W.2d 1077, affirming 
129 S.W.2d 817. 


Tex.Civ.App. Motorist who drove 
automobile across street in middle of 
city block in front of approaching 
truck which struck automobile was 
eontributorily negligent as a matter 
of law if he knew when he started to 
make the turn that collision would 
result unless speed of truck was re- 
duced, but was not contributorily neg- 
ligent as a matter of law if in the 
exercise of ordinary care he believed 
that he could safely cross in front of 
the truck, Pen.Code 1925, art. 801(k). 
—Phelan Co. vy. Schneider, 146 S.W.2da 


244, error refused, 


In action for injuries and damages 
arising out of collision when plaintiff 
unsuccessfully attempted to turn his 
automobile across street in middle of 
city block in front of approaching 
crossing at cross-walk with lights in 
his favor and he had almost completed 
truck, evidence that after observing 
the truck and its rate of speed at time 
he started to turn, plaintiff thought 
he could safely cross in front of the 
truck, was for jury on issue of plain-. 
tiff’s contributory negligence. Pen, 
Code 1925, art. 801(k).—Phelan Co. vy, 
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- when he discovered that defendant who 


-defendant’s 


not 


hour, was for jury. 


and a town 


_ highway, that plaintiff could not have 


immediately stopped his loaded truck 


was approaching arterial highway was 
not going to be able to stop his truck 
because of icy condition of road, that 
plaintiff pulled off pavement so _ that 
both front and rear wheels on_ right 
side were on the shoulder, and that 
t truck slid completely 
across highway and struck plaintiff’s 
truck, plaintiff was not guilty of con- 
tributory negligence as a matter of law. 
—Hughes v. Wallace, 107 P.2d 910. . 

Wash. Whether a disfavored driver 


has performed duty of looking to his 
right on approaching an intersection is 
ordinarily a question for jury, 


and 
eannot be decided by trial court as 
question of law, unless circumstances 
are such that reasonable minds could 
arrive at different conclusions 
thereon. Rem.Rev.Stat. § 6360—88.— 
‘Fetterman v. Levitch, 109 P.2a 1064. 


~ Whether disfavored driver acted rea- 


‘sonably in relying upon an _unob- 
structed observation to his right made 
25 or 30 feet from intersection, and in 


attempting to cross intersection with- 


out again looking in that direction aft- 
er observing automobile about 260 feet 
away from intersection traveling at 
speed of approximately 25 miles per 
Rem.Rev.Stat. § 
6360—88.—Fetterman y. Leyvitch, 109 
P.2d 1064. 
Where evidence was conflicting as to 
whether disfavored driver observed 
children in intersection before he en- 
tered therein, so that his failure to 
yield right of way to driver approach- 
‘ing on his right constituted contribu- 
tory negligence, precluding recovery 
for injuries as result of favored driver’s 
automobile striking disfavored driver’s 
automobile when disfavored driver 
stopped when about three feet from 
farthest curb to avoid striking children, 
issue was for jury.—Fetterman v. Le- 
vitch, 109 P.2d 1064. 


Wash. In action for personal inju- 
ries and property damage sustained in 
intersectional collision, wherein the de- 
fendants filed a cross-complaint, con- 
_ flicting evidence presented question for 
jury as to whether driver of defend- 
‘ants’ automobile or driver of plaintiffs’ 
automobile was guilty of negligence.— 
Leer v. Cohen, 116 P.2d 535. 

Wis. In action for damages as re- 
sult of collision with defendant’s auto- 
mobile at intersection of state highway 
road where defendant 
claimed that plaintiff either did not 
maintain proper lookout or drove into 
intersection without regard to danger, 


- whether plaintiff, having entered inter- 


‘section after an adequate lookout, was 
negligent in failing to stop on observ- 
ing defendant’s approach and in at- 
tempting to clear intersection was for 
jury.—Schmallenberg v. Smith, 296 N. 
W. 597, 237 Wis. 285. 

§ 1113 
_ ©.C.A.Mont. In action by guest for 
injuries sustained in automobile col- 


i 


-lision in Montana, alleged gross negli- 


gence of hosts and contributory negli- 
gence of guest were for jury. Rev. 
Codes Mont.1935, §§ 1748.1 to 1748.3.— 
Copp v. Van Hise, 119 F.2d 691. 
Cal.App. In action for death of guest 
resulting when automobile in which he 
was riding struck an embankment, 
whether guest, who had been drinking 


with the automobile driver, knew, when 


‘he entered automobile, of driver’s in- 
-toxicated condition, or thereafter dis- 
‘covered it and had a chance to leave 
the automobile at a safe place so as to 
be free from contributory negligence, 
was for the trier of facts.—Mann v. 
Chase, 107 P.2d 498. 


In action for death of guest resulting 
when automobile in which he was rid- 
ing struck an embankment, whether 
guest, in accepting ride with automo- 
bile driver with whom guest had been 
drinking, was contributorily negligent 


could draw but one inference pointing 


unerringly to the negligence of the 
guest contributing to the injury.— 
Mann vy. Chase, 107 P.2d 498. aN 
Cal.App. In action for death of 
laintiff’s 15 year old son who died 
rom injuries sustained when he fell 
from a truck used in hauling school 
children after driver suddenly  in- 
creased speed while the son, who 
eaught the truck while it was in mo- 
tion, was standing up in rear of 
truck, whether the son was guilty of 
contributory negligence was for jury. 
—Hernandez v. Murphy, 115 P.2d 565. 
Whether a person who attempts to 
board a moving automobile while it 
is in motion is guilty of contributory 
negligence is generally a question of 
OSaenccetar v. Murphy, 115 P.2d 


Il.App. An automobile guest suing 
motorist for injuries sustained in col- 
lision with preceding automobile did 
not as a matter of law have such full 
knowledge of motorist’s excessive speed 
as to preclude guest’s recovery, where 
guest protested to motorist concerning 
speed and motorist slowed automobile 
down to a comfortable rate of speed, 
thus. allaying guest’s fears, after which 
guest fell asleep and did not awaken 
until within 50 to 75 feet of the crash. 
—Rohrer v. Denton, 28 N.H.2d 572, 306 
TFA DD. ole 


Il.App. Where minor, 20 years and 
10 months, cut his wrist severely and 
gave keys to automobile of which the 
minor had permissive use to driver 
who requested trained nurse to ac- 
company driver and the minor on a 
trip which was for the minor’s ex- 
clusive benefit and’ for apparent pur- 
pose of preventing him from bleeding 
to death or suffering severely from 
loss of blood and the nurse was injured 
in accident caused by the driver’s neg- 
ligent operation of automobile, the 
nurse was not guilty of contributory 
negligence as a matter of law and at 
most the question of contributory neg- 
ligence was one for the jury.—Palmer 
zapeuller, 35 N.H.2d 104, 310 Ill.App. 


Ky. Usually, it is province of jury 
to determine whether driver is un- 
der influence of intoxicants at time of 
accident to such extent as to render 
him incapable of properly operating 
automobile and whether his  passen- 
ger had any cause in exercise of or- 
dinary care to ascertain condition of 
intoxicated driver or to be apprehen- 
sive of his own safety in continuing 
riding with driver who ‘had become 
intoxicated.—_Sutherland vy. Davis, 151 
S.W.2d 1021, 286 Ky. 743. 


Where uncontradicted evidence shows 
driver to be intoxicated and passenger 
was acquainted with such fact, or in 
exercise of ordinary care could have 
become acquainted with such fact, or 
where evidence is such that no other 
reasonable conclusion could be drawn 
therefrom, question is not to be deter- 
mined by jury but is to be determined 
by court under proper application of 
the law.—Sutherland v. Davis, 151 S. 
W.2d 1021, 286 Ky. 743. 


Me. In automobile guest’s action 
against host for personal injuries sus- 
tained im accident, whether host was 
negligent and whether guest had exer- 
ecised due care were for the jury.— 
Howe v. Houde, 15 A.2d 740. 

Mass. In action for injuries to 
guest in. New York while riding in 
automobile which was driven on wet 
highway in the city of New York in 
misty and foggy weather at speed of 
between 35 and 45 miles an hour with- 
out slowing down or applying brakes 
on turning to left and _ striking pier, 
guest’s contributory negligence was for 


jury.—Murphy v. Smith, 29 N.H.2d 
726. 
Minn. In action by occupant of au- 


tomobile against employer of driver of 
automobile to recover for injuries sus- 
tained in accident, occupant’s contribu- 
tory negligence was for the jury under 


a evidence. 
W. 
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Maine, plaintiff passenger was 
chargeable with contributory neg 
gence as matter of law on ground th 
evidence required finding that salesm 
was so much under influence of liqu 
that plaintiff should have been ay 
of it and either refused to ride 
him or been more vigilant and warn 
salesman seasonably of danger 
fae v. B. & M, Super Service, 2 


In action against automobile — 
for injuries sustained when automo 
driven by dealer’s salesman, coll 
with another automobile in Maine, ~ 
where plaintiff passenger knew that 
salesman had been drinking liquor 
prior to accident, whether plai 
should have been more watchful th: f 
she was at time _of accident was for 
jury.—Boston v. B. & M. § 
ice, 20 A.2d 633. 

In action agai 


plaintiffs were riding while pl 
were making a left hand turn acros: 
highway in Maine, whether plainti 

were negligent in failing to take p - 
er precautions to ascertain whether 
tomobiles were approaching them f 
behind before making turn and 
er such negligence, if any, contri 
to accident. were for jury.—Bost 
B. & M. Super Service, 20 A.2d 63 


Ohio App. In action by autom 


result of being thrown against 
thereof when it struck chuck hole 
road, plaintiff’s contributory negligence 
in sitting on edge of rear seat 
leaning over back of front seat held 


alighting from body of open ad 
truck allegedly as result of dri 
negligence in suddenly starting tru 
whether occupant, in attempting to get 
off truck over the side, placing one foo 
upon tire of rear wheel and other on 
hubecap, was guilty of ‘contributory 
negligence” was for jury, where occu- 
pant did not attempt to alight u 
truck had been brought to a coment 
stop and he had been advised by driv 
that it was safe to alight.—McFadden | 
pees ae Co., 19 A.2d 370) 340ePa 


In action against a railroad and S 
driver and owner of automobile for 
damages allegedly sustained in a cross- — 
ing collision between train and auto- 
mobile in which minor plaintiff was a 
guest passenger, whether minor was 
contributorily negligent was for jury 
under minor’s testimony that he had — 
no part in management or control of 
automobile and that he was dozing at 
time of accident, especially where mi- 
nor was not familiar with locality of , 
accident.—Anstine v. Pennsylvania R. a 
Co., 20 A2d 774, 342 Pa, 428. ve 

The fact that minor plaintiff, who ~ 
was a guest passenger in automobile, 
was asleep while automobile was being 
operated, did not convict minor of con- — 
tributory negligence as a matter of 
law precluding recovery from railroad 
and driver of automobile for injuries 
sustained in crossing accident,—Anstine 
v. Pennsylvania R. Co., 20 A.2d 774, 
342 Pa. 423. 

The fact that minor plaintiff, who 
was a guest passenger in automobile, 
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was asleep while automobile was be- 
ing operated, was for jury’s considera- 
tion in determining whether minor was 
econtributorily negligent so as to be 
shades from _ recoverin against 
river and railroad for injuries sus- 
tained in crossing accident.—Anstine v. 
Pennsylvania R. Co., 20 A.2d 774, 342 
Pa. 423, 

S.C. In automobile guest’s action 
against host for injuries sustained in 
intersectional collision, whether guest 
Was guilty of contributory recklessness 
because he did not protest notwith- 
standing he was cognizant of the rate 
of speed at which automobile was_be- 
ing driven was for the jury. Code 
1932, § 5908—Cummings v. Tweed, 10 
S.H.2d 322, 195 S.C. 173. 

W.Va. The extent to which one rid- 
ing as a guest should anticipate an im- 

ending peril and act in relation there- 
: o depends on facts of each case, and 
ordinarily the question of the exer- 
_ cise of due care by such guest is for 
# the jury under proper instructions.— 
_ Boyce v. Black, 15 S.E.2d 588. 

i Whether automobile occupant for 
_ whose death recovery was sought from 
en 
i 


- motorist had assumed the risk by fail- 
. ure to protest against negligent con- 
duct of motorist was for the jury.— 
Boyce vy. Black, 15 S.E.2d 588. 
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- ©€.C.A.Iowa. In action by occupant of 
ie automobile driven by another against 
4 _ third persons for injuries resulting from 
wi? collision, whether occupant who did not 
see approaching automobile because she 
was looking out across the fields until 
na warned by driver, when it was too late 
_ to brace herself for the shock, was con- 
_ tributorily negligent was for jury.— 

_ Brinegar v. Green, 117 F.2d 316. 

_ €.C.A.Ohio. Under Ohio law, wheth- 
er fact that all three occupants of au- 
_ tomobile sat in front seat constituted 
contributory negligence on part of pas- 
Bee depends on particular circum- 


- stances and may present a question for 
the jury.—McCrate v. Morgan Packing 
— Co., 117 F.2d 702. 

— ©.C.A.8.D. Evidence held to make 
jury question on issue of contributory 
negligence of automobile occupant in 
failing to warn driver of approaching 
automobile, as ground for denying re- 
covery from owner of approaching au- 
tomobile for injuries suffered in inter- 
section collision, notwithstanding oc- 
 cupant’s testimony on cross-examina- 
tion that she looked in direction of ap- 

- proaching automobile when she was at 
edge of intersection but saw nothing. 
_ —Kuper v. Betzer, 115 F.2d 842. | 


A woman who was passenger in 
back seat of automobile was not con- 
- elusively guilty of contributory negli- 
gence because mistaken in observations 
and decisions made in one, two or three 


} 


seconds, and determination of contribu- 

tory negligence must be made from the 

standpoint of the actual, active situa- 
tion that surrounded her in her limited 

time for observation and _ decision.— 
Kuper v. Betzer, 115 F.2d 842. 


-€.6.A.Wis. In action by motorist and 
guest for injuries suffered when auto- 
mobile was forced off the highway and 
- eollided with » culvert when truck mo- 
torist was attempting to pass veered 
to the left in attempting to avoid a 
stalled truck, evidence held to make 
jury question on issue of identitica- 

tion of defendant’s truck, and of negli- 

gence of plaintiffs and defendant.—Gary 


v. Consolidated Forwarding Co., 115 
F.2d 632. 
Cal.App. Where deceased was seated 


‘ 


on left side of trailer with legs hang- 
ing over edge thereof and sustained 
fatal injuries when struck by meeting 
truck, question whether deceased was 
econtributorily negligent was for the 
jury.—Houze, State Compensation In- 
surance Fund, Intervener, y. Kovace- 
yieh, 113° P.2d 255. 

Conn. Contributory negligence of 
plaintiffs sitting in parked truck at 
night so loaded with evergreens that 
truck seemed to be part of landscape 
with upright trees concealing all lights 
and truck blocking lane of two lane 
highway where truck was struck by 
automobile approaching from rear was 
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for jury.—Curcio v. Goodwin, 18 A.2d 

360, 127 Conn, 483. 

Del.Super. What constitutes a prop- 
er lookout on the part of an occupant 
of an automobile depends on the cir- 
cumstances, and it is generally a jury 
question.—Burton y. Delaware Poultry 
Co., 15 A.2d 440. © 

In action by occupant of automobile 
against owner of truck for injuries sus- 
tained by the occupant of the auto- 
mobile in collision between the automo- 
bile and the truck, contributory negli- 
gence of occupant was for the jury.— 
Burton y. Delaware Poultry Co., 15 
A.2d 440. 

Il.App. Whether plaintiffs in auto- 
mobile accident case in which automo- 
biles collided head-on, were at time of 
accident in exercise of due care and 
caution for their own safety held, un- 
der the evidence, for jury. Smith-Hurd 
Stats. c. 9544, §§ 145, 151, 152.—Powell 
v. Myers Sherman Co., 32 N.E.2d 663, 
309 Ill.App. 12. 

Il.App. In action for injuries to 
plaintiff when automobile in which she 
was riding collided in the daytime with 
intestate’s automobile which was being 
driven allegedly on left side of highway 
in violation of statute by grandson of 
intestate who was riding in her auto- 
mobile, intestate’s negligence and plain- 
tiff's contributory negligence were for 
jury. Smith-Hurd Stats. ¢. 95%, §§ 
151, 152.—Beery v. Breed, 32 N.H.2d 
675, 309 Ill.App. 433. 

il.App. In action against motorist 
for injuries sustained by plaintiff when 
automobile driven by her husband col- 
lided with defendant’s automobile, 
whether plaintiff was guilty of con- 
tributory negligence was a question for 
the jury under the evidence.—Fitzpat- 
rick v. California & Hawaiian Sugar 
Refining Corporation, 32 N.H.2d 990, 
309 IllLApp. 215. 

Ind. Evidence that defendant mo- 
torist, traveling on improved highway, 
approached intersection of highway, en- 
tering but not crossing highway on 
which he was traveling, at speed in ex- 
cess of 50 miles an hour, and that he 
struck automobile which had stopped 
before entering intersection and fatally 
injured occupant of the stopped auto- 
mobile, presented question for jury re- 
garding defendant’s negligence and oc- 
cupant’s contributory negligence.— 
Lindley v. Sink, 30 N.H.2d 456. 


Ordinarily, it is a question of fact 
regarding whether under circumstances 
of particular case automobile passen- 
ger used reasonable care to avoid in- 
jury to himself.—Lindley v. Sink, 30 
N.H.2d 456. 


The question of whether an automo- 
bile occupant used ordinary care to 
avoid injury to himself only becomes 
a question of law when the facts are 
such that reasonable men could honest- 
ly draw but one conclusion therefrom. 
—Lindley v. Sink, 30 N.H.2d 456. 


Iowa. Evidence that defendants’ au- 
tomobile was traveling from two to 
three times as fast as automobile in 
which plaintiff. was riding, that auto- 
mobile in which plaintiff was riding 
entered intersection when defendants’ 
automobile was from 50 to 75 feet 
from intersection, that automobile in 
which plaintiff was riding had almost 
succeeded in crossing intersection when 
struck by defendants’ automobile, and 
that street at place of collision’ was be- 
tween 24 and 26 feet wide, presented 
question for jury as to whether plain- 
tiff had proved her freedom from con- 
tributory negligence.—Gillespie v. Gen- 
tosi, 294. N.W.. 586. ./ 

Mass. In actions for injuries received 
in automobile collision, issue of plain- 
tiff’s due care was an “affirmative de- 
fense”’, and plaintiff was bound to prove 
due care of driver, who was plaintiff’s 
employee, in operating automobile, but 
in either aspect evidence presented a 
question for jury.—Morton y. Dobson, 
30 N.H.2d 231. 


Mass. In action by taxicab passenger 
against truck driver for injuries suf- 
fered in intersectional collision, where 
there was evidence that cab driver was 
negligent in going at high speed and 
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‘Mass. 


not stopping for stop sign, but there. 
Was evidence that cab driver slowed — 
down while. approaching | intersection - Boe 
and that passenger was rendered uncon- 
scious, contributory negligence of pas- 
senger was not shown as matter of . 
law. G.L.(Ter.Ed.) ¢. 89, i 8, 9— 

0 N.B.2d 


Brightman y. Blanchette, 
864, 307 Mass. 584. | i 

Mass. In action for injuries to pas- 
senger in automobile which collided 
with another automobile at street in- oh 
tersection in Florida, whether passen- : 
ger who was aware that automobile in 
which she was riding was proceeding 
at 15 miles an hour at intersection and 
was watching the road and first saw 
defendant’s automobile when it was 
about 45 feet from intersection was 
contributorily negligent was for jury. 
Comp.Gen.Laws Fla.1927, §§ 1294, 1296, 
1318.—Stiles v. Wright, 32 N.H.2d 220. 

308 Mass. 326. p. 

In action for death of passenger in 
automobile which collided with another ‘ 
automobile at street intersection in 
Florida, whether deceased was contrib- 
utorily negligent was for jury. Comp. 
Gen.Laws Fla.1927, §§ 1294, 1296, 13818. 
eee Wright, 32 N.E.2d 220, 308 

Mich, Whether automobile guest who 
was not making observations at time ae 
of collision with another automobile, 
but was looking elsewhere, was con- . 
tributorily negligent so as to preclude 
recovery from owner of other automo- ~ 
bile for resulting injuries was for jury. — } 
—DevVries v. Owens, 295 N.W. 249, 295 epi? 
Mich. 522. : See 

Mo. In action by guest in automobile © } 
against owner of truck for injuries sus- 
tained when automobile at night ran 
into rear of truck which allegedly had ne 
no red light on the rear, guest waS 
not guilty of contributory negligence as 
a matter of law in failing to discover ~ 
the presence of the truck on the high- 
way in time to have warned the driver | 
of the automobile in order to avoid a 
collision. Rev.St.1939, § 8386, Mo.St. 
Ann. § 7778, p. 5222—Davis v. F. M. 
Stamper Co., 148 S.W.2d 765. 

In action by guest in automobile 
against owner of truck for injuries sus- 
tained when automobile-at night ran — 
into rear of truck which allegedly had — 
no red light on the rear, testimony of 
other motorists, who came on the scene 
of the wreck, that by the aid of their 
headlights they saw truck as it pro- 
ceeded along the highway immediately — 
after the collision, one from a distance 
of 100 feet and the other from a dis- — 
tance of 200 to 250 feet, did not estab- 
lish as a matter of law that guest was 
guilty of contributory negligence, since 
a motorist is required to exercise the 
highest degree of care while a guest is 
required only to exercise ordinary care. 
Rev.St.1939, § 8386, Mo.St.Ann. § 7778, 
p. 5222.—Davis v. F. M. Stamper Co, | 
148 S.W.2d 765. , 

In action by guest in automobile 
against owner of truck for injuries sus- 
tained when automobile at night ran 
into rear of truck which allegedly had 
no red light on the rear, whether testi- 
mony of guest and motorist, that they 
did not see truck until automobile was 
from six to twelve feet from the truck, 
was true, was for the jury. Rev.St. 
1939, § 8386, Mo.St.Ann. § 7778, p. 5222. 
—Davis v. I’. M. Stamper Co., 148 S.W. 
2d 765. 

N.Y.App.Div. Where automobile: ran — 
out of gasoline going up hill, and driy- 
er in attempting to turn around backed 
into left traffic lane, whether occupant 
of automobile which approached from. 
opposite direction at a speed of not 
less than 40 miles an hour was econ- 
tributorily negligent with respect to col- 
lision was a question of fact.—Alby v. 
yee 26 N.Y.S.2d 68, 261 App.Div, 

Pa. Whether passenger in truck was 
guilty of contributory negligence in fail- 
ing to keep watch outside the truck or 
to see tractor-trailer combination with 
which truck collided, so as to bar re- 
covery from owner of combination, was 
ae aut ae ene dence v. 
Y. Oostdy otor Transp. Corporation 
17 A.2d 347, 340 Pa. 478. ; 
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Pa.Com.Pi. On a motion to remove 
a compulsory non-suit entered in an 
action by a guest against the driver 
of the car, held, that the question of 
the defendant’s negligence and _ the 
plaintiff’s contributory negligence was 
for the jury.—Ansel v. Marcus, 50 
Dauph. 39. 

S.C. Yn action for injuries resulting 
when automobile in which plaintiff was 
riding collided with defendants’ auto- 
mobile at street intersection, conflict- 
ing evidence as to negligence of de- 
fendants in not having automobile un- 


‘der control nor keeping a proper look- 


out and contributory negligence of 
plaintiff was for the jury.—Neese v. 
Toms, 12 S.E.2d 859, 196 S.C. 67. 

S.D. In wife’s action against truck 
owner for injuries suffered in collision 
with automobile driven by husband in 
which wife was passenger, evidence 
that automobile was being driven at a 
speed in excess of rate prescribed by 
ordinance while descending hill from 
which approaching trucks were alleged- 
ly visible did not require finding that 
wife was guilty of contributory negli- 
gence.—Lapp v. J. Lauesen & Co., 293 
N.W. 536. 

S.D. Under some circumstances, a 
passenger in an automobile driven by 
another must warn the driver of ap- 
Proaching dangers, but passenger is 
not required as a matter of law to keep 
a lookout for causes which might oc- 
casion injury, including approaching 
vehicles, since passenger has no con- 
trol over management of automobile 
and may rely upon driver to discharge 
duty to keep lookout.—Scheuring v. 
Seren States Power Co., 294 N.W. 

75. 


In passengers’ actions for injuries 
sustained in collision between auto- 
mobile in which they were riding and 
defendant’s truck on highway which 
was under construction and which was 
dusty, and which had a windrow of 
dirt extending along center requiring 
automobile to be driven on left side of 
grade, contributory negligence of pas- 
sengers, one of whom was reading in 
rear seat and the other of whom was 
in front seat but not watching road, 
was for jury.—Scheuring v. Northern 
States Power Co., 294 N.W. 175. 

Tex.Civ.App. In action for injuries 
sustained when automobile in which 
plaintiff -was riding was struck from 
reir by automobile driven by salesman, 
where there was no evidence of con- 
tributory negligence on part of the 
plaintiff, salesman and his employer 
were not entitled to directed verdict 
on ground that plaintiff was guilty of 
contributory negligence.—Le Sage v. 
Smith, 145 S.W.2d 308, error dismissed, 
judgment ‘correct. 


Tex.Civ.App. In guest’s action for 
injuries suffered in collision between 
automobile in which he was riding and 
truck going in opposite directions on 
state road with ample room for ve- 
hicles to pass with safety, if issue of 
unavoidable accident is submitted, it 
should be submitted as to conduct of 
defendant’s driver and guest.—William 
EE age Co. v. Downing, 147 S.W.2d 


Wis. In action for injuries sustained 
by automobile guest and host in inter- 
sectional collision, where alleged negli- 
gent conduct of host regarding speed, 
control and management of automobile 
covered only a few seconds before col- 
lision and there was no evidence that 
host was confronted with same situa- 
tion on any former occasion when guest 
was riding with him, evidence was in- 
sufficient for jury on issue of guest’s 
assumption of risk and did not sustain 
finding that guest had assumed _ the 
risk.—Forecki vy. Kohlberg, 295 N.W. 
7, 237 Wis. 67, rehearing denied 296 
N.W. 619, 237 Wis. 67. 
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Cal.App. Where truck was parked 
diagonally to curb in violation of ordi- 
mance and at an angle which caused 
one corner of the truck to project over 
metal safety tabs which marked street- 
car overhang, whether the danger re- 
sulting from manner in which truck 
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was parked was apparent, whether 
streetcar passenger acted as a reason- 
able man in placing his head outside 
the car to observe traffic conditions in 
preparing to alight from car, and 
whether the truck could have been 
seen easily by the passenger, whose 
head was struck by corner of truck, 
without placing his head outside, were 
questions for jury.—Murphy v. S&t. 
Claire Brewing Co., 107 P.2d 273. 
Where truck was parked diagonally 
to curb in violation of ordinance and 
at an angle which caused one corner 
of truck to project over metal safety 
tabs which marked streetcar overhang, 
contributory negligence of streetcar 
passenger who inclined his head be- 
yond side of streetcar in order to ob- 
serve traffic conditions in preparing to 
alight from car, and was knocked from 
the car when corner of truck struck 
his head, was for jury.—Murphy v. St. 
Claire Brewing Co., 107 P.2d 273. 
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Idaho. One traveling on highway on 
bicycle at night without a _ lighted 
headlamp was not guilty of contribu- 
tory negligence as a matter of law, 
and, to bar recovery against negligent 
motorist whose automobile struck 
bicycle from rear, failure to carry the 
lighted headlamp was required to be 
a proximate cause of the accident.— 
Maier v. Minidoka County Motor Co., 
105 P.2d 1076. 

Bicyclist was entitled to use of 
highway in conformity with rules of 
road as prescribed for all vehicles and 
was not required to use only the 
shoulder of the highway, and whether 
traveling on bicycle at night within 14 
inches of right-hand edge of. surfaced 
portion of highway was contributory 
negligence so as to bar recovery 
against motorist whose automobile 
struck bicycle from rear was for jury. 
—Maier v. Minidoka County Motor Co., 
105 P.2d 1076. 


Minn. In action by motorcyclist for 
damages sustained in collision with 
truck at a highway intersection, at 
which there was a stop sign for the 
truck, and at which there was a bank 
that concealed the presence of any 
motor vehicle at the stop sign, from 
one approaching intersection on high- 
way from direction from which motor- 
eyclist was traveling, until such a per- 
son should be within two rods from 
the intersection, motorcyclist’s con- 
tributory negligence was for jury. 
Mason’s Minn.St.Supp.1940, §§ 2720-17 
(c), 2720-257(a), 2720-291(b).—Fick- 
ling v. Nassif, 294 N.W. 848. 

Pa.Super. In action by operator of 
motorcycle to recover for injuries suf- 
fered in intersectional collision occur- 
ring when automobile made left-hand 
turn in front of motorcycle, whether 
operator of motorcycle was contribu- 
torily negligent was for jury.—Ross 
v. Reigelman, 14 A.2d 591, 141 Pa.Su- 
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Cal.App. A pedestrian is not re- 
quired to anticipate the presence of 
automobiles on wrong side of the 
street, nor is he guilty of “contributory 
negligence’, as a matter of law, in not 
keeping a lookout in a direction where 
automobiles are not to be anticipated. 
—Hyams v. Simoncelli, 106 P.2d 68. 

Where pedestrian while crossing in- 
tersection did not look for oncoming 
automobiles but “went by the signal” 
and was struck by automobile turning 
left with traffic signal, pedestrian was 
not guilty of ‘“‘contributory negligence” 
as a matter of law where there was 
some evidence that automobile was on 
wrong side of street when it struck 
pedestrian.—_Hyams v. Simoncelli, 106 
P.2d 68, 

Cal.App. Evidence that plaintiff and 
another were pushing their automobile 
after its motor had failed on six-lane 
highway at about 7 o’clock in evening 
in a slight drizzle, that they were at- 
tempting to push it about 300 feet 
down a grade to a service station, that 
they were traveling at speed of about 

or 8 miles an hour, that plaintiff 
was pushing against spare tire from 
middle and rear of automobile, and 


§ 1122 


that plaintiff's position did not ob- 
scure view of taillight, presented ques- 
tion for jury as to whether plaintiff 
was guilty of contributory negligence, 
when struck by automobile approach- 
ing from rear.—Wright v. Ponitz, 112 
P.2d. 25. 

N.Y.App.Div. Where evidence in 
an action for negligent death would 
justify a finding that death was caused 
by the collision of a taxicab at night 
with deceased, while a pedestrian, and 
that such collision was due to cab driy- 
er’s negligence, the issue of contribu- 
tory négligence of deceased was_.a ques- 
tion for the jury.—Allen v. Stokes, 23 
N.Y.S.2d 448, 260 App.Div. 600. 

Or. In action for injuries sustained 
by pedestrian when struck by truck, 
whether pedestrian failed to maintain 
a proper lookout for traffic, whether 
she knowingly placed herself in po- 
sition of danger, and whether she failed 
to use reasonable diligence in looking 
out for her safety under conditions of 
disability were questions for jury.—De 
Witt .v. Sandy Market, 115 P.2d 184. 

Pa.Com.Pl, It is not law in Pennsyl- 
vania that a driver is per se guilty of 
contributory negligence when he gets 
in on the left or wheel side of the ear, 
instead of getting into driver’s seat 
from the curb side, although there is 
here an exaction of greater care and 
vigilance.—Felscher v. Kutney, 34 Luz. 
L.Reg.Rep. 309. 

R.I.. Whether plaintiff who stood on 
sidewalk without keeping a lookout for 
a vehicle that might protrude over the 
sidewalk and endanger her safety as it 
moved backward along the street was 
contributorily negligent was for jury.— 
Goff v. Craft’s Inc, 20 A.2d 520, re- 
argument denied 21 A.2d 10. 

Wash. In pedestrian’s action against 
motorist for injuries sustained when 
pedestrian was struck by automobile 
while it was passing through space be- 
tween a truck and another automobile, 
both of which were standing still, 
whether pedestrian exercised reasona- 
ble care under the circumstances was 
ue jury.—Hadley vy. Simpson, 115 P.2d 
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N.H. Where there was_ testimony 
that gravel shoulder of highway was 
muddy, jury was not bound to find 
that pedestrian who was killed when 
struck by automobile while walking on 
right side of pavement on rainy night 
was negligent merely because he tray- 
eled on the only part of the highway 
fit for passage——Murphy y. Granz, 17 
A.2ud 449. 

Generally, it is safer for one who 
walks along a highway to keep to the 
left side where he can see the approach 
of automobiles coming in the: opposite 
direction and usually avoid them easi- 
ly by taking a step to the left, since 
pedestrian may assume that automo- 
biles going in his direction will keep 
to their own right side of pavement 
and not come over on his side without 
warning, and he is not chargeable 
with negligence as a matter of law if 
he does not look back and is run down 
pres ee rear.—Murphy y. Granz, 17 A. 


Whether pedestrian injured when |. 
run down from the rear by automo- — 
bile while walking on left side of pave- 
ment exercised due care is for the jury. 
—Murphy v. Granz, 17 A.2d 449. 


A pedestrian walking on right-hand 
traffic lane at night must use greater 
precautions than are ordinarily neces- 
sary, since risk is greater, but if on- 
econing traffic is lacking and follow- 
ing motorists have good visibility and 
room to pass, pedestrian, if he walks 
straight, may rely reasonably on care 
of motorist, and pedestrian’s duty to 
look back is a question of fact.—Mur- 
phy v. Granz, 17 A.2d 449 


N.H. In consolidated actions for 
death of two pedestrians struck by 
truck while walking on right side of 
highway, where issue as to whether 
pedestrians were contributorily negli- 
gent was for jury, plaintiffs were not 
entitled to directed verdicts, even if 
truck driver’s heedless inattention to 


al 
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the dangers of the situation constituted 
negligence as a matter of law.—Stowe 
vy. Hartford, 18 A.2d 382. : 
Ohio App. The statute regulating 
use of highways by pedestrian did not 
as a matter of law require pedestrian, 
who was struck by truck, to walk on 
sidewalk near the highway. Gen.Code, 
§ 6310-34—Sprung v. E. I. Dupont 
De Nemours & Co., 34 _N.H.2d 41, ap- 
peal dismissed 23 N.E.2d 947, 136 
Ohio St. 94. : 
Under statute prohibiting pedestrians 
from walking in vehicular traveled por- 
tion of highway, except at crosswalks, 
except in cases where crosswalks are 
an unreasonable distance apart, where 


. motorist had left automobile near curb 


and was walking along highway for 
purpose of determining nature of im- 
pediment in thoroughfare which oc- 
casioned the placing of flares and for 
purpose of determining whether it 
would be safe to move onto’and through 
the danger signals, and there was 4 
distance of 300 feet between intersec- 


tions, whether the crosswalks were an 


unreasonable distance apart was for 
the jury. Gen.Code, § 6310-34.—Sprung 
v. BE. I. Dupont De Nemours & Co., 34 
N.E.2d 41, appeal dismissed 23 N.H.2d 
947, 186 Ohio St. 94. 

In action for death of pedestrian 
who had left his automobile near curb 
and was walking along highway, for 


purpose of determining the nature of 


impediment in thoroughfare which oc- 
casioned the placing of flares, whether 
the pedestrian was contributorily neg- 
ligent in failing to see or to look for 
truck before it struck him was for the 
jury.—Sprung y. EB. I. Dupont De Nem- 
ours & Co., 34 N.H.2d 41, appeal dis- 
missed 23 N.E.2d 947, 186 Ohio St. 94. 

R.I. In absence of statutory require- 


ments to contrary, a person struck by 
an automobile is not. guilty of con- 


tributory negligence as a matter of law 
merely because he walks in a _ public 


highway, but, if from choice or neces- 
sity he uses highway, he must look 


x out for his own safety by exercising 


- commensurate 
- sumed.—Banewicz v. Sullivan, 20 A.2d 


eare of an ordinary prudent person, 
with the hazard as- 
273. 


_ Evidence presented question for jury 
as to whether pedestrian who was 


_ struck by oncoming automobile while 


walking in public highway at night 


was guilty of contributory negligence. 
Gen.Laws 1938, ec. 88, § 11.—Banewicz 
v. Sullivan, 20 A.2d 273. 


Tenn.App. In pedestrian’s action for 
injuries sustained when struck by auto- 
mobile while walking along shoulder of 
highway, conflicting testimony as to 
pedestrian’s contributory negligence 
was for jury.—Tennessee Valley Ap- 
pliances vy. Rowden, 146 S.W.2d 845. 
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C.C.A.1l]. Where pedestrian stepped 
into street intending to cross it diagon- 
ally behind garbage truck and as pe- 
destrian glanced away from truck to 
ascertain whether there was approach- 
ing traffic he was struck by ladder 
which was hinged on tail gate of truck, 
and which was being lowered by an 
employee of truck owner, question of 
pedestrian’s contributory negligence 
was for jury.—Dryfoos v. Scavenger 
Service Corporation, 115 F.2d 637. 


Cal. Where pedestrian crossing 
highway other than at intersection or 
in marked crosswalk was struck by 
automobile and there was. evidence 
that the pedestrian looked but either 
did not see the approaching automobile 
or saw it and misjudged either its 
speed or distance, question whether 
pedestrian was guilty of contributory 
negligence was a “question of fact’’ for 
the jury. Vehicle Code, § 562, St.1935, 
p. 93.—Watkins v. Nutting, 110 P.2d 
384, prior opinion 104 P.2d 413. 

Cal.App. Where a_ pedestrian was 
entitled to the presumption of ‘due 
eare, the question whether the defend- 
ant motorist’s testimony creating a 
conflict in certain particulars was suf- 
ficient to overcome the presumption 
was for the jury.—Hoppe v. Bradshaw, 
108 P.2d 947, 
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Contributory negligence of a pedes- 
trian who had some impairment of 
sight and hearing and started across 
the highway from behind a row of 
parked automobiles held for the jury 
where the pedestrian was unable to 
testify concerning his conduct imme- 
diately prior to the accident because 
of loss of memory Silat CR therefrom. 
—Hoppe y. Bradshaw, 108 P.2d 947. 

Cal.App. In action for injuries to 
pedestrian, struck by automobile driv- 
en by defendant, plaintiff’s contribu- 
tory negligence in failing to look 
toward approaching automobile from 
time when he first saw it 300 feet away 
and started across street until he ar- 
rived at position only four feet in front 
of it past center of street was_ fact 
yeh sees jury.—Fischer v. Keen, 

693. 


110 
Cal.App. In action for death of 
pedestrian struck while crossing a 


street by a bus, whether pedestrian 
was contributorily negligent was for 
jury if reasonable minds could draw 
different conclusions from the evidence. 
—Schulman vy. Los Angeles Ry. Cor- 
poration, 111 P.2d 924. 


Conn. In action for death of pedes- 
trian struck by automobile, where evi- 
dence was conflicting regarding wheth- 
er the traffic control light was set red 
against pedestrian, and whether de- 
fendant’s automobile was being oper- 
ated on left half of traveled part of 
highway, whether pedestrian was con- 
tributorily negligent was for the jury. 
Gen.St.1930, § 395; Gen.St.Supp.1935, 
§ 1654c._Hvans vy. Dickinson, 16 A.2d 
582, 127 Conn. 297. 


Conn. A pedestrian proceeding to 
point near center of highway and 
awaiting an opportunity to cross the 
other half in safety cannot be held 
guilty of contributory negligence as 
matter of law, so as to preclude re- 
covery for injuries when struck by an 
automobile.—Marini vy. Wynn, 20 A.2d 
400, 128 Conn. 53. 


Whether pedestrian who looked in 
both directions before starting to cross 
street at crosswalk and when at about 
center of street stopped to allow two 
automobiles coming from his right to 
pass when he was struck by automo- 
bile approaching from his left was 
guilty of contributory negligence, so 
as to preclude recovery for injuries 
sustained, was for jury, and burden 
of proving contributory negligence un- 
der the pleadings rested upon motorist. 
Gen.St.Cum.Supp.1939, § 1399e—Marini 
v. Wynn, 20 A.2d 400, 128 Conn. 53. 


Ill.App. Hvidence that pedestrian be- 
fore attempting to cross street ona 
crosswalk looked to his left for traffic 
and proceeded for some distance across 
the street, when he was struck by bus 
approaching from the left at approxi- 
mately 85 miles an hour, and evidence 
tending to show that no signal given 
by bus driver, would present “prima 
facie case’ for pedestrian, which would 
be required to be submitted to jury.— 
Knight y. Citizens Coach Co., 30 N.H.2d 
180, 307 Ill.App. 251. 


Iu.App. In action for personal in- 
juries by pedestrian struck by taxicab 
while crossing street not at an inter- 
section, contributory negligence | of 
plaintiff in emerging from between au- 
tomobiles and failing to see the cab 
that hit her was for jury. Smith- 
Hurd Stats. ec. 95%, § 172.—Caslow v. 


Checker Taxi Co., 34 N.H.2d 99, 310 
Il.App. 394. 
Il.App. In pedestrian’s action for 


injuries sustained when struck by auto- 
mobile while crossing intersection, 
whether pedestrian was guilty of Con- 
tributory negligence which proximately 
contributed to her injuries was for the 
jury.—Derango v. Rubin, 34 N.H.2d 
719, 310 Ill.App. 536. 

Iowa. Where pedestrian, starting to 
cross street at point other than marked 
crosswalk, stopped to permit defend- 
ant’s automobile to go past which it 
would have done without striking pe- 
destrian but for fact that shortly be- 
fore reaching pedestrian automobile al- 
tered its direction, whether pedestrian 
was contributorily negligent was for 


jury. Code 1939, § 5027.04.—McMurry 
vy. Guth, 295 N.W. 133. 


Under evidence that pedestrian, after — 


starting to cross street, stopped to per- 
mit defendant’s automobile to go past, 
that automobile would have passed pe- 
destrian without striking him had it 
continued on direct course that it was 
pursuing, that automobile was_ travel- 


ing in proper lane of travel and pedes- 


trian did not obstruct that course and 
that left half of paving was at the 
time wholly unoccupied by_ traffic, 
whether pedestrian was yielding the 


right of way within meaning of statute 
requiring pedestrian crossing roadway — 


at any point other than within marked 
crosswalk to ‘yield the right of way” 


to all vehicles upon roadway was for. 


jury. Code 1939, § 5027.04.—McMurry 
v. Guth, 295 N.W. 133. f 
Where pedestrian, after starting to 
cross street at unmarked crosswalk, 
stopped to permit defendant’s automo- 
bile to pass which it would have done 
without coming in contact with pedes- 
trian had the automobile continued on 
the direct course it was pursuing, but 
when the automobile traveling approxi- 
mately 50 miles an hour was about 25 
or 30 feet from pedestrian course of 


automobile was altered, whether pe- — 


destrian was contributorily negligent 
in not attempting to get out of way of 
automobile until it was right on him 
was for jury.—McMurry y. Guth, 295 
N.W. 133. i 
Ky. Whether pedestrian looking 
both ways before starting across streat 
in middle of block, but not again look- 
ing, used that degree of care for her 
own safety that an ordinarily careful 
and prudent person would have exer- 
cised under similar circumstances, was 
for jury.—Murphy vy. Homans, 
weed LAS H286 Key bea. 
y. 


ing vehicles was not 
se’.—Layne v. Cottle, 150 S.W.2d 684, 
286 Ky. 221. 


Bvidence that pedestrian looked both 


ways before attempting to cross street, 
that she saw no automobile approaching 
from direction from which defendants’ 
automobile approached when it collided 
with her, that pedestrian’s view ex- 
tended 520 feet from where she was 
standing in direction from which de- 
fendants’ automobile approached, and 
that pedestrian did not again look that 
way while attempting to cross street, 
did not establish contributory negli- 
gence of pedestrian as matter of law.— 
Layne v. Cottle, 

Kyi 220: 

Md. In action for death of pedes- 
trian struck by automobile at or near 
an intersection, 
question for jury as to whether motor- 
ist was guilty of negligence and as to 
whether pedestrian was guilty of con- 
tributory negligence. Code Supp.1935, 
Set ae § 209.—Sugar v. Hafele, 17 A. 


Mass. Evidence that pedestrian be- 
fore attempting to cross highway 
looked in. both directions and only 
vehicle he saw was that of the defend- 
ant which was approaching from his 
right and was then 200 feet away, that 
pedestrian had reached 
further side of street, which was 32 
feet wide, when’ struck by defendant’s 
automobile, that street was 
lighted and straight, that defendant 
did not see pedestrian until he was 
only 35 feet away, that defendant was 
then proceeding at speed of 15 to 20 
miles an hour, and that pedestrian ad- 


mitted that he had drunk intoxicating 


liquor shortly before the accident but 
denied that he was intoxicated, pre- 
sented question for jury as to negli- 


gence of defenddnt and contributory 


negligence of pedestrian.—Baczek vy. 
Damian, 29 N.E.2d 682. 

Mass. In pedestrian’s action for in- 
juries sustained when struck by auto- 
mobile while crossing street at place 
near an intersection, where pedestrians 
ordinarily crossed street, contributory 
negligence of pedestrian was for jury. 
—Tookmanian vy. Fanning, 31 
536, 308 Mass. 162. 
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Failure of pedestrian to keep a. 
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she was crossing to discover approach- — 
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The mere fact that a pedestrian 
struck by automobile looked and saw 
no approaching motor vehicle is not, 
as_a matter of law, conclusive against 
pedestrian on question of his due care. 
—Tookmanian v. Fanning, 31 N.B.2d 
536, 308 Mass. 162. 


Mich, A pedestrian, standing within 
four feet from center line of street 90 
feet wide in traffic lane free of traffic 
immediately before he was struck by 
automobile driven within one and one- 
half feet of such line by one who first 
Saw pedestrian when four to six feet 
away after passing several automobiles, 
held not guilty of contributory negli- 
gence, barring recovery for his death, 
as matter of law. Comp.Laws 1929, § 
14040.—Straub v. Andrews, 294 N. 
121, 295 Mich. 129. 


Mich. A _ pedestrian who started 
across street in middle of block, stop- 
ped near center of street, and was 
struck by one motorist, who was driv- 
ing at excessive speed near center of 
street, and whose view had been ob- 
structed by passing motorist driving 
at even greater speed, was not con- 
tributorily negligent as a matter of 
law. Comp.Laws 1929, 4697.—_Wal- 
sBee v. Kramer, 296 N.W. 838, 296 Mich. 


Mich. Where pedestrian who was en- 
gaged in crossing street in the middle 
of block, after looking to the left and 
observing no approaching traffic, ob- 
served an automobile approaching from 
right and while waiting for automo- 
bile to pass pedestrian again looked to 
left and saw nothing approaching and 
as soon as automobile approaching 
from right passed, pedestrian started 
forward but before completing his first 
step he was struck by unlighted auto- 
mobile which was approaching from 
left at speed in excess of that prescrib- 
ed by statute, pedestrian was not guil- 
ty of contributory negligence as mat- 
ter of law. Comp.Laws 1929, § 4697, 
as amended.—Shank v. Lucker, 296 N. 
W. 852, 296 Mich. 705. 


Mich. In action by pedestrian who 
was struck by automobile at intersec- 
tion, whether pedestrian was contribu- 
torily negligent was for jury.—Neesley 
v. Lord, 297 N.W. 226, 297 Mich. 163. 

Mich. A _ pedestrian aLiempeing to 
eross busy street or highway must fre- 
quently wait for traffic coming one way 
to pass him, then go to middle of street 
and wait for traffic coming from the 
opposite direction to pass him, and if 
he does so he is not guilty of negli- 
gence as a matter of law.—Burnash y. 
Compton, 298 N.W. 408, 298 Mich. 70. 


Evidence that pedestrian, crossing 
street at usual place for pedestrians to 
eross, near point where another street 
dead-ended into street which pedestrian 
was attempting to cross, looked in both 
directions for approaching traffic be- 
fore starting to cross street and then 
concentrated in looking for approaching 
traffic in lane in which he was crossing, 
and that he was struck by automobile 
approaching from opposite direction, at 
excessive rate of speed and partly on 
wrong side of highway when about 
two feet from center of street, pre- 
sented question for jury as to whether 
pedestrian was guilty of contributory 
negligence, so as to be precluded from 
recovery for injuries sustained.—Burn- 
ash vy. Compton, 298 N.W. 408, 298 
Mich. 70. : 

Mo. In pedestrian’s action for inju- 
ries sustained when defendant stopped 
his automobile beyond private drive- 
way and without warning backed au- 

‘tomobile against pedestrian in attempt- 
ing to park automobile, whether pedes- 
trian who was crossing the street and 
looking in the opposite direction for 
approaching automobiles was contribu- 
torily negligent was for jury. _ Mo.St. 
Ann. § 7775, p. 5197.—White v. Powell, 
145 S.W.2d 375. $ 

N.Y.App.Div. Where pedestrian 
Commenced to cross _light-controlled 
street and after proceeding about two- 
thirds of the way was struck by a 
taxicab which came around the cor- 
ner, it was for the jury to determine 
whether driver of taxicab and pedes- 
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trian exercised reasonable care and a 
due regard for rights of each other, 
and trial court in action by pedestrian 
against driver of taxicab properly re- 
fused pedestrian’s requested charge 
that if jury found that pedestrian was 
his crossing, then pedestrian had the 
mgyht of way over driver of taxicab.— 
Schaffer vy. Gambetta, 24 N.Y.S.2d 674, 
261 App.Div. 132. 

, Ohio App. In pedestrian’s action for 
injuries sustained when struck by taxi- 
cab while crossing street, evidence, in- 
cluding testimony of two passengers in 
cab, presented questions for jury as to 
whether cab driver wag negligent and 
as to whether pedestrian was con- 
tributorily negligent.—Weaver v. Lib- 
erty Cabs, 33 N.H.2d 853. 

Or. In action for injuries sustained 
by pedestrian when struck by truck, 
the interpretation of police officer’s tes- 
timony regarding measurements bear- 
ing on whether pedestrian was in cross- 
walk at time of accident was for the 
jury. O.C.L.A. § 115-301(s) (t).—De 
Witt v. Sandy Market, 115 P.2d 184. 

In action for injuries sustained by 
pedestrian when struck by truck ap- 
proaching from right on arterial high- 
way, whether pedestrian was negligent 
in failing to use crosswalk and in not 
yielding right of way to truck was for 
jury. O.C.L.A. § 115-301(s) (t).—De 
Witt v. Sandy Market, 115 P.2d 184. 


In action for injuries sustained by 
pedestrian when struck by truck ap- 
proaching from right, where pedestrian 
undertook to cross when automobile 
was approaching from left at speed of 
45 miles per hour at a distance esti- 
mated from 125 feet to, 200 feet away, 
and a number of vehicles were ap- 
proaching from right about a _ block 
away, and it was dark and raining, 
whether pedestrian was negligent in 
undertaking crossing at time she did 
and in view of conditions existing was 
for the jury. O.C.L.A. § 115-340(¢e).— 
De Witt v. Sandy Market, 115 P.2d 184. 

Generally, the alleged contributory 
negligence of a pedestrian who is 
struck by a motor vehicle is for the 
suet Pe Witt v. Sandy Market, 115 P. 


Pa. In action against motorist for 
death of pedestrian who after alighting 
from bus was struck by automobile 
as he sought to cross thighway, wheth- 
er pedestrian was contributorily neg- 
ligent was for the jury.—Weibel vy. 
Ferguson, 19 A.2d 357, 342 Pa. 113, 


Pa.Super. The contributory negli- 
gence of pedestrian who after alighting 
from street car at night at intersec- 
tion stepped from concrete safety is- 
land into cartway of wet one way 
street which was 30 feet wide and was 
struck by automobile was for jury.— 
Bert v. Walker, 21 A.2d 488. 


Pa,Com.Pl. In a suit by a pedestri- 
an to recover for injuries resulting 
from being struck by an automobile, 
where the uncontradicted evidence 
shows that the accident happened be- 
tween crossings, that the plaintiff 
stepped from behind another vehicle 
into the path of that of the defendant 
then fourteen feet away, and there is 
no evidence that the defendant operated 
his automobile at an excessive rate of 
speed, in a reckless manner or with the 
vehicle out of control, binding instruc- 
tions should be given for the defend- 
ant on the ground of contributory neg- 
ligence of plaintiff and no negligence 
on the part of the defendant.—Tulli v. 
Holt, 30 Del.Co. 149. 

Pa.Com.Pi. Plaintiff’s ear was 
parked close to curb pointing south 
while said plaintiff owner was making 
purchases. He afterward emerged from 
the store, crossed the sidewalk, seeing 
nothing on the 28 feet wide street ex- 
cept one car 100 yards away coming 
south. He walked around the back of 
his own car and while entering the left 
door was struck by the oncoming car 
and injured. Nonsuit awarded on the 
ground of contributory negligence of 
plaintiff. After argument on taking off 
nonsuit. Held, plaintiff entitled to most 
favorable inferences from testimony. If 
detendant driver could see plaintiff in 
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time to avoid collision, if he had suffi- 
cient space on the street to clear plain- 
tiff and plaintiff's car safely, such was 
evidence of negligence entitling sub- 
mission to jury.—Felscher v. Kutney, 
34 Luz.L.Reg.Rep. 309. 

Tex.Civ.App. Generally, question 
whether pedestrian crossing public 
thoroughfare and struck by automobile 
maintained ‘proper lookout’ is one of 
fact for ju to be determined by what’ 
an ordinarily prudent person would 
have done under similar circumstances. 
—Norris Bros. v. Mattinson, 145 S.W. 
2d 204. 

Where pedestrian, before attempting 
to cross street observed automobile ap- 
proaching from his left at distance of 
400 feet but pedestrian did not look 
to right or left after starting across 
street and was struck by automobile 
after he had gone about 15 feet out 
into street, whether pedestrian was 
guilty of negligence proximately caus- 
ing collision was for jury.—Norris 
Bros. v. Mattinson, 145 S.W.2d 204. 

Tex.Civ.App. A pedestrian crossing 
busy street in middle of block, who al- 
legedly looked before crossing and 
when in middle of the street without 
seeing any automobile, and after see- 
ing approaching automobile attempted 
to run for curb, was not guilty of con- 
tributory negligence as a matter of law, 
but jury question was presented.—Mil- 
ler v.-Rhodius, 153 S.W.2d 491, error 
refused. ; : 

Vt. Contributory negligence of a 
truck driver who, after going to the 
rear of his truck parked on the south 
side of the street, looked in both di- 
rections before &tarting across the 
street in'a slightly diagonal direction 
to the northwest, but failed_to look 
again for west-bound traffic after 
reaching the middle of the street, 
and was three or four feet from the 
north curb when struck by defendant’s 
west-bound automobile, held for jury. 
—Izor v. Brigham, 17 A.2d 236. 

Va. The question whether pedes- 
trian struck by automobile at or near 
regular street crossing or place cus- 
tomarily used as crossing has exer- 
cised proper care, or has been guilty 
of contributory negligence which will 
defeat recovery for injuries sustained 
by collision is almost invariably for 
jury.—Thornton v. Downes, 14 S8.B.2d 
345, 177 Va. 451. 


Wash. A pedestrian, struck by auto- 
mobile while waiting on cross-walk 
near center of street between two well 
nigh continuous passing streams of 
trafic for opportunity to cross safely 
to west curb after alighting from 
northbound street car at intersection, 
was not contributorily negligent as 
matter of law in so doing instead of 
proceeding to east curb before under- 
taking to cross street.—Carmin vy. Port 
of Seattle, 116 P.2d 338. : 

Wis. A pedestrian is not negligent 
as a matter of law in crossing a street 
at a point other than a crosswalk. St. 
1939, § 85.44(4).—Weber vy. Barrett, 
298 N.W. 53, 238 Wis. 50. 
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Iil.App. In action for death of man 
cranking another’s truck, stopped with 
one side on highway pavement, when it 
was struck by defendant’s truck driv- 
en by codefendant, evidence held to 
present fact questions for jury as to 
negligence in operating defendant’s 
truck at excessive speed and failing to 
keep proper lookout and stop or turn 
to avoid collision and decedent’s exer- 
cise of due care.—Blachek vy. City Ice & 
Fuel Co., 35 N.E.2d 416, 311 Ill.App. 1. 
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Minn. In action by plaintiff for in- 
juries sustained when he was struck 
by defendant’s automobile after getting 
out of his automobile which had stalled 
at 45-degree angle at night or iey 
pavement, blocking lane of travel 
approaching automobiles, in order to 
flag down approaching motorists, 
wherein defendant counterclaimed for 
damage, to his automobile which struck 
plaintiff's automobile, negligence and 
contributory negligence were for jury. 
—Corridan vy. Agranoff, 297 N.W. 759. 

Minn. In action for wrongful death 
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of decedent who, while pe’ in 
front of a service truck which had been 
called to assistance of a disabled truck, 
was killed in collision between service 
truck and another automobile after 
decedent had come to assistance of 
truck, drivers, whether decedent was 
econtributorily negligent was for jury 
under evidence which did not show 
that decedent’s action in rendering as- 
Sistance in emergency and attempting 
to give warning to others was of ex- 
treme rashness.—Duff v. Bemidji Mo- 
tor Service Co., 299 N.W. 196. 
Tex.Civ.App. In action against cor- 
poration by owner of truck for dam- 
ages to the truck and for personal in- 
juries sustained when his truck, which 
was stalled partly on highway, while 
owner was trying to crank the truck, 
was struck by automobile of corpora- 
tion, evidence did not show as a matter 
of law that the owner of the truck was 
guilty of contributory negligence.— 
eae & Cowan v. Morgan, 153 S.W.2d 
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Ark. In highway employee’s action 
for injuries sustained. when struck by 
a truck which was being backed up to 
an asphalt mixing machine behind 
which employee was working, whether 
employee was contributorily negligent 
in failing to keep a proper lookout for 
the truck which he knew might be 


backed into position and connected to 


the machine or whether employee had 
a right to assume that the truck would 
not be backed into him was for the 
jury.—D. FI. Jones Const. Co, v. Mize, 
146 S.W.2d 709. ‘ 
Conn. Where tow truck driver, while 
-unfastening tow rope from towed au- 
tomobile, was pinned between rear, of 
towed car and front of following au- 
tomobile which was struck by an au- 
tomobile which in turn was struck by 


another automobile, whether tow truck 


driver was contributorily negligent in 
attempting to untie tow rope from au- 


_tomobile as he did was dependent on 


whether driver exercised that care 
- which a reasonably prudent man would 
have exercised under the circumstan- 
ces, which was a question of fact for 
the jury and not for the court as a 
matter of law.—Nichols v. Williams, 
16 A.2d 605, 127 Conn. 337. 


Towa. Where grade checker on high- 
way construction project was returning 
to the grade to pick up his grade stick 
and was struck by truck which was be- 


ing backed to deliver concrete mix to 


“mixer, and where jury could find that 
truck driver made no attempt to see 
where workmen ahead of the mixer 
‘were but concerned himself largely, if 
- not entirely, with avoiding damage to 
or displacement of forms into which 
- conerete was to be poured, in grade 
checker’s action for personal injuries, 
negligence of truck driver and contrib- 
utory negligence of grade checker were 
for the jury.—Wamser v. Bostian, 298 
N.W. 860, 230 lowa 792. 


Minn. In action against driver of 
truck, owner of automobile, and driver 
of automobile for injuries sustained by 
oecupant of truck when she was struck 
by automobile after she had walked to 
rear of parked truck to help driver of 
truck adjust a board on the box of 
the truck, question whether plaintiff 
was guilty of contributory negligence 
was for the jury.—Anderson vy. John- 
son, 294 N.W. 224. 


Tex.Civ.App. In suit for death of de- 
eedent who was allegedly struck by 
defendant’s bus at night while he was 
repairing a tire on automobile in which 
he had been riding, whether defend- 
ant’s servants were negligent and 
whether decedent was contributorily 
negligent were questions for jury.— 
Carson v. Amberson, 148 S.W.2d 972, 
error dismissed, judgment correct. 

W.Va. In action for death of work- 
man who was engaged in repairing 
highway, which occurred on a clear 
day when an automobile struck, crow- 
bar held by workman, contributory 
negligence of the workman who could 
see the approaching automobile but 
stepped across guard rail and held or 
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quickly thrust crowbar a foot or foot 
and a half above the concrete pave- 
ment just as automobile arrived at the 
point, was for jury.—Tilley v. Cole, 13 
S.E.2d 153. ° 
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Ill.App. In action by traffic police- 
man who was struck by taxicab at in- 
tersection, issues of negligence and 
contributory negligence were for jury. 
—Cooney v. Hughes, 34 N.E.2d 566, 310 
Tll.App. 371 

Mass. In action for injuries to 
police officer resulting from negligence 
of owner of towing car in removing 
milk wagon from hole in_ street, 
whether police officer was contribu- 
torily negligent in stdnding where he 
did or in permitting his attention to 
be diverted temporarily by third party 
was for jury.—Runnells v. Cassidy, 29 
N.B.2d 732. 
one Rex vy. Speirs [1941] 3 Dom.L.R. 
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Mo.App. Evidence failed to establish 
that pedestrian who was struck by 
truck after alighting from street car 
was guilty of contributory negligence 
as matter of law.—Smart v. Raymond, 
142 S.W.2d 100. 
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Cal.App. Whether pedestrian seek- 
ing to recover for injuries sustained 
when struck by dutomobile was intoxi- 
eated at time of accident was for jury. 
—Johnston v. Brewer, 105 P.2d 365. 

Md. In action for death of pedes- 
trian struck by automobile at or near 
an intersection, where motorist relied 
on intoxication of pedestrian as a de- 
fense, evidence as to whether pedestrian 
was intoxicated at time of accident 
was so contradictory as to be for jury. 
—Sugar v. Hafele, 17 A.2d 118 

Mass. Evidence that pedestrian be- 
fore attempting to cross highway 
looked in both directions and only 
vehicle he saw was that of the de- 
fendant which was approaching from 
his right and was then 200 feet away, 
that pedestrian had reached shoulder 
of further side of street, which was 32 
feet wide, when struck by defendant’s 
automobile, that street was well lighted 
and straight, that defendant did not 
see pedestrian until he was only 35 
feet away, that defendant was then 
proceeding at speed of 15 to 20 miles 
an hour, and that pedestrian admitted 
that he had drunk intoxicating liquor 
shortly before the accident but denied 
that he was intoxicated, presented 
question for jury as to negligence of 
defendant and contributory negligence 
of pedestrian.—Baczek v, Damian, 29 
N.E.2d 682. 


Evidence presented question for jury 
as to whether pedestrian, who was 
struck by automobile while attempting 
to cross highway, was intoxicated at 
time of accident.—Baczek y. Damian, 
29 N.H.2d 682. 


Mich. In action for death of deaf 
and dumb pedestrian when struck by 
automobile while crossing street at 
crosswalk, whether pedestrian was 
guilty of contributory negligence in 
walking along crosswalk ‘into street 
when defendant’s automobile was over 
a block away in a district in which 
speed limit was 15 miles an hour was 
question for jury.—Covert vy. Randall, 
298 N.W. 396, 298 Mich. 38. 


Pa.Super. That pedestrian, who was 
deaf, was crossing a street between in- 
tersections did not, in itself, convict 
pedestrian of ‘contributory negligence” 
as matter of law precluding pedestrian 
from recovering for injuries received 
when pedestrian was struck by defend- 
ant’s truck, especially where pedestri- 
an’s uncontradicted testimony showed 
that in attempting to negotiate cross- 
ing pedestrian had looked in both di- 
rections for approaching traffic—Adams 
v. Armour & Co., 16 A.2d 142, 142 Pa, 
Super. 280. 


In deaf pedestrian’s action for inju- 
ries allegedly received when pedestrian 
was hit by defendant’s truck while 
crossing street near a “Y” intersection 
questions of contributory negligence o 
pedestrian and of negligence of defend- 
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ant were for jury.—Adams vy. Armour & he : 


Co., 16 A.2d 142, 142 Pa.Super. 280. 
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Cal.App. In action for death of nine 


year old child killed by automobile, 
whether the child exercised care to 


avoid danger in crossing street some — 


60 feet from intersection was for the 
trier of fact.—Akoboff vy. Dusenbury, 
LO6EP 520433: 


Conn. In action for death of nine ~ 


year old boy struck by approaching 
automobile on street covered with snow 
except for narrow traveling way, boy’s 
contributory negligence was for jury 
under evidence that boy was wearing 
stocking cap pulled down over eyes, 
but could probably see through the 
holes, and ran to right side of street 
when warned of approaching. automo- 
bile—Sherman v. William M. Ryan & 
Sons, 21 A.2d 378, 128 Conn. 182. 


Ill.App. In action for death of 12- 
year old girl who was struck by au- 
tomobile while girl was attempting to 
cross highway where there was evi- 
dence from which it might be inferred 
that defendant was operating automo- 
bile in violation of statute requiring 
automobile to be operatéd at reasonable 


and proper speed, whether the girl was — 


econtributorily negligent in attempting 


to cross the highway was for the jury. 


Smith-Hurd Stats. c. 95 
Pohl vy. Fazzi, 32 N.E.2d 
App. 440. 

Il.App. In action for injuries sus- 
tained by 14-year old minor when elec- 
tric milk truck in which driver’s chil- 
dren were playing was backed over 
him, whether the minor who 
sponse to request of driver’s sons went 
to the rear of the truck to see if the 
rear lights were on when the boys 
touched certain buttons was contribu- 
torily negligent was for the jury.—Mor- 
an v. Borden Co., 83 N.E.2d 166, 309 
Il.App. 391. : 


Ind. A minor pedestrian walking on 


1 Side be 
191, 308 Il. 


left edge of highway had right to as- 


sume that approaching motorist saw 


him, and it was not “negligence per se” 


for him to continue his course, on as- 
sumption that motorist would exercise 


ordinary care and avoid pedestrian, — 

when there was no other traffic to pre- 
vent- motorist from swerving to the 
Burns’ Ann.St. § 47-513.—Pfister- 


left. 
er v. Key, 33 N.E.2d 330. Barely 


Evidence held to make jury questions. 


on issues of contributory negligence of 
minor pedestrian who was killed when 
struck by approaching 


motorist’s 
cause of injury.—Pfisterer v. Key, 33 
N.E.2d 330. 


A minor pedestrian walking on left 
edge of highway was not negligent as 


a matter ot law in failing to step off 
highway on approach of automobile 
until he had some notice, warning or 


in re- — 


U é automobile 
whiie walking on left edge of highway, 
negligence and proximate 


reasonable grounds to believe that mo-  _ : 


torist did not see him or did not intend — 


to swerve to the left and pass him, but 
after having such knowledge or notice, 
must act as an ordinary prudent person 
of his age and experience would act 
under such circumstances.—Ptisterer v. 
Key, 33 N.H.2d 330. 

Mass. Whether 10-year-old boy, who 
was struck by defendant’s automobile 
and thrown beneath ice wagon which 
at that moment started and passed 
over boy’s head with its left rear wheel 
when defendant swung left to pass 


wagon standing beside parked auto-. 


mobile, was contributorily negligent, 
or whether he was exercising due care, 
was for jury.—De Francisco y. Heath, 
28 N.H.2d 995. 

Mich. In action for injuries sus- 
tained by 7 year old child when struck 
by automobile while attempting to 


cross street at place other than at 

crosswalk, whether child was contribu- _ 

torily negligent was for the juny where - 
&.— 


the evidence was conflictin edo vy. 
Skinner, 296 N.W. 265, 296 Mich. 299. 

Minn. In actions by child and her 
father for damages sustained by the 
child in impact with automobile in al- 
ley, wherein child testified that she 
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had not reached alley proper when 
struck ~ automobile, issues of motor- 
ist’s negiigence and child’s contribu- 
tory negligence were for jury.—AlJler- 
dyce v. Martin, 298 N.W. 368. 

Neb. In action for death of boy rid- 
ing bicycle, struck in rear by automo- 
bile driven by defendant in attempting 
to pass bicycle, defendant’s unim- 
peached testimony that deceased sud- 
denly turned bicycle to right directly 
in front of automobile without warning 
after having turned from right to left 
side of highway required instruction 
of verdict for defendant.—Bixby v. 
Ayers, 298 N.W. 533. 


Pa. In actions for injuries sustained 

by two minors when sled on which 
they were coasting collided with auto- 
mobile at intersection, evidence, includ- 
ing fact that coasting on street had not 
been expressly prohibited, that children 
in neighborhood had been using street 
for coasting for several days, that a 
band of ashes had been placed at bot- 
tom of hill by city employees for pur- 
pose of stopping sleds before entering 
intersection, and that sled on _ which 
laintiffs were coasting was only sled 
nown to have gone through ashes, 
presented question for jury as _ to 
whether minors were guilty of con- 
tributory negligence.—Smith v. Pach- 
ter, 19 A.2d 85. 


W.Va. In action for death of minor 
bicyclist who was struck by taxicab 
while riding down steep hill in country 
in daytime, contributory negligence of 
bicyclist in turning to left across high- 
way at intersection without looking 
back or giving signal was for jury.— 


mer vy. Service Cab Co., 11 8$.H.2d 
115. 
§ 1133 
C.C.A.S.D. In action for death of 


motorist as result of collision at inter- 
section when deceased motorist was at- 
tempting to enter arterial highway, 
which accident occurred in South 
Dakota, even if deceased was negli- 
gent, evidence from which jury could 
find that defendant realized that de- 
ceased was in act of driving into in- 
tersection and in a position of peril, 
and that he nevertheless made no effort 
to stop until it was too late when he 
might have done so, authorized sub- 
mitting case to jury on “last clear 
chance” doctrine. SDC 44.0309, 
44.0318, 44.0321.—Nielsen y. Richman, 
114 F.2d 343. 


Fla. In action under last clear 
ehance doctrine for injuries suffered in 
collision between plaintiff’s horse and 
defendant’s oil truck, evidence war- 
ranting conclusion that defendant’s 
driver could not be held to knowledge 
of plaintiff's situation or to have an- 
ticipated in time to have avoided colli- 
sion that plaintiff's horse would turn 
and run into truck on paved part of 
highway justified directed verdict in 
favor of defendant.—Ward y. City Fuel 
Oil Co., 2 So.2d 586. 


Idaho. Whether sounding of horn 
warned girl crossing street of approach 
of automobile which struck her, wheth- 
er automobile was on its proper side of 
street, whether driver was traveling at 
an excessive rate of speed, whether he 
should have had or did have automobile 
under control, and whether driver had 
the last clear chance to avoid the acci- 
dent were questions for the jury.— 
Stearns v. Graves, 111 P.2d 882. 


Iowa. In action for death of pedes- 
trian struck by automobile, testimony 
which showed that pedestrian, as au- 
tomobile was about to pass him, ran 
over towards the automobile. that there 
was a dent on left front fender and 
a further dent near the cowl, and 
that left front door handle had been 
bent up but which did not show that 
automobile driver had knowledge of 
claimed impending danger in sufficient 
time to have stopped automobile which 
was at all times on right-hand side of 
road was insufficient for jury under 
“last clear chance’ doctrine.—Nagel vy. 


sen 298 N.W. 852, 230 Iowa 
707. 
Md. In action for injuries to infant 
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“girl of seven years as result of being 


struck by truck in narrow alley, where 
there was proof that children frequent- 
ly played in alley, and that driver 
frequently used alley and had just 
seen a boy run across in front of him, 
negligence and contributory negligence 
were properly submitted to jury on 
question of “last clear chance’’.—Staf- 
ford v. Zake, 20 A.2d 144, 

Mich. In motorist’s action for inju- 
ries resulting from collision with on- 
coming truck while making a left turn 
into filling station, refusal to submit 
to jury question of truck driver’s sub- 
sequent or discovered negligence was 
not error, where negligence of each 
driver continued as proximate cause 
until moment of impact.—Routt v. Ber- 
ridge, 293 N.W. 900, 294 Mich. 666. 

Mo, In action against owner of truck 
by guest in automobile for injuries 
sustained by guest when automobile 
collided with truck in almost head-on 
collision, evidence was sufficient to 
make a submissible case for guest un- 
der the “humanitarian doctrine’ on 
the theory that after the truck turned 
to its right and automobile turned to 
its.left, and guest was in a position of 
imminent peril, truck driver, by ordi- 
nary care, could have discovered the 
peril, and could have stopped the truck 
or turned it aside so as to avoid the 
eollision.—Evans v. Farmers Eleystor 
Co., 147 S.W.2d 593. 


Mo. Evidence was sufficient to make 
ease for jury against owner and driv- 
er of cab under the ‘“‘humanitarian doc- 
trine’ for injuries sustained by pedes- 
trian when, startled by approach of 
cab, he involuntarily threw out his 
hand in which he was holding a dinner 
bucket and the bucket struck a pro- 
jecting hinge on rear door of cab and 
rebounded striking pedestrian in the 
oe eh v. Winton, 152 S.W.2d 


Mo. In pedestrian’s action for inju- 
ries sustained when struck by defend- 
ant’s automobile, evidence raised a jury 
question concerning whether defend- 
ant could have seen pedestrian in a 
position of imminent peril after he 
stepped into street beyond a parked 
automobile and before he was six 
inches from the right front fender of 
defendant’s automobile and, if so, what 
defendant could have done thereafter 
to avoid striking pedestrian.—Shields 
v. Keller, 153 S.W.2d 60. 


Mo.App. In. action for injuries sus- 
tained by automobile guest when auto- 
mobile in which she was riding col- 
lided with truck approaching from op- 
posite direction, against driver and 
owner of truck, brought under humani- 
tarian doctrine, where guest’s evidence 
showed that at time guest’s peril arose 
distance between automobile and truck 
was 30 or 35 feet, and that both ve- 
hicles were traveling at approximately 
20 miles an hour, evidence showed that 
at time guest’s peril arose there was 
such a short space that there was 
nothing truck driver could have done 
to avoid accident, and therefore guest 
failed to make a case for jury under 
humanitarian doctrine.—Rafferty v. 
Levy, 153 S.W.2d 765. 


Mo.App. In action for injuries sus- 
tained when plaintiff’s one-horse wagon 
was struck from rear by defendant’s 
automobile shortly after dark, brought 
under humanitarian rule, conflicting 
evidence as to whether plaintiff had 
lighted lantern attached to left side of 
seat and red reflectors attached to rear 
of wagon, so that defendant’s son, who 
was driving automobile, was guilty of 
negligence in failing to see wagon and 
avoid collision, was for jury.—Knebel 
vy. Poese, 153 S.W.2d 844, 

In action for injuries sustained when 
plaintiff’s one-horse wagon was struck 
from rear by defendant’s automobile 
shortly after dark, brought under hu- 
manitarian rule, where there wag evi- 
dence that two automobiles approach- 
ing from opposite direction whose 
lights allegedly blinded defendant’s 
driver had passed defendant’s automo- 
bile in ample time for driver by exer- 
cise of highest degree of care to have 
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discovered ptlaintiff’s wagon and avoid- 
ed collision, though there was no red 
light or reflector on rear of wagon, 
plaintiff made out a case for jury, even 
if jury found that plaintiff had no red 
light or reflector on wagon.—Knebel vy. 
Poese, 153 S.W.2d 844. * 

N.C. Where evidence in action for 
death of pedestrian who was struck by 
defendant’s truck on highway estab- 
lished pedestrian’s contributory negli- 
gence as a matter of law, the case was 
not submissible on an issue of “last 
clear chance,’”’ in absence of evidence 
showing that truck driver saw or in 
the exercise of due diligence could have 
seen the dangerous position in which 
pedestrian by his own negligence had 
placed himself in time to avoid the 
fatal collision—Miller v. Lewis & 
Holmes Motor Freight Corporation, 11 
S$.H.2d 300, 218 N.C. 464. 

S.D. Where evidence authorized 
finding that plaintiff’s automobile was 
slowly entering onto pavement at in- 
tersection when defendant’s automo- 
bile was 120 feet east of point of colli- _ 
sion, and at this point defendant was 
going 60 miles an hour and had reason 
to realize that plaintiff was inattentive 
and unlikely to discover her peril, jury 
question on defendant’s “last clear 
chance” to avoid harming plaintiff was 
far ee near aaa v. Richman, 299 N. 


W.Va. In action for death of bicyc- 
list who was struck by taxicab while 
riding down steep hill in country in 
daytime, whether taxicab driver who, 
when taxicab was 200 feet or more 
from intersection, saw bicyclist turn 
slowly and gradually to left across 
highway toward the intersection, but 
who did not apply taxicab’s brakes un- 
til taxicab was 50 or 70 feet away from 
bicyclist, had last clear chance to avoid 
accident and so was liable, notwith- 
standing contributory negligence of 
bicyelist, was for jury.—Fielder vy. 
Service Cab Co., A 8.E.2a 115. 
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Pa.Super. In action for injuries to 
motorist’s wife who was passenger in 
motorist’s automobile which was struck 
from the rear by automobile in which 
defendants were riding, charge that 
verdict might be found against driver 
of defendant’s automobile or against 
him and any one or more of the other 
defendants, depending upon their con- 
trol of the automobile, was proper.— 
Baugh v. McCallum, 14 A.2d 364, 140 
Pa.Super. 276. 
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Ark. In action for injuries suffered 
in collision between automobile and_ 
truck parked unnecessarily on high- 
way, defendant was entitled to instrue- 
tion that driver was not required to 
place flares if employees of highway 
department placed flares.—H. L. Wil- 
Bee Lumber Co. v. Koen, 151 S.W.2d 


App.D.C. In infant’s action for in- 
juries inflicted by defendant’s auto- 
mobile when driven by garage employee 
who was delivering automobile to de- 
fendant in response to her telephone 
call to garage with which she had a 
monthly storage and delivery contract, 
District Court properly instructed jury 
to find for infant if he was free from 
contributory negligence and injury was 
caused by employee’s negligence under 
statute making a person operating an 
automobile with owner’s consent own- 
er’s agent in case of accident, and it 
was immaterial that defendant’s con- 
sent was given indirectly through ga- 
rage and was given for her own pur- 
poses, D.C.Code Supp. V, T. 6, § 255b. 
—Jones v. King, 113 F.2d 522. 


Ga.App. In action for damages for 
death of a mule killed by truck on 
highway, failure to charge jury that 
before they would be authorized to 
find a verdict against defendant they 
would first have to be satisfied by the 
evidence that the defendant was negli- 
gent and that such negligence on the 
part of defendant was proximate cause 
of the injury sustained by the plain- 
tiff’s mule, was error.—Benton Rapid 
Express v. Sammons, 10 8.H.2d 290. 

Ky. In actions arising out of auto- 
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mobile accidents, it is not proper to 
instruct that fact that motorist was 
exceeding statutory speed limit is 
prima facie evidence of unreasonable 
and improper driving, unless there is 
specific and definite evidence that stat- 
utory speed,limit was being violated. 
\ —Willett v. Bradas & Gheens, 142 S.W. 
eedelso 285) Icy. O20. 

Pa.Com.Pl. It was not error to re- 
fuse to charge that a person who at- 
tempts to apprehend someone who has 
been stealing his peaches is not to be 
held to the same degree of care in 
driving his automobile as the ordinary 
motorist.—Heffelfinger v. Schell, 50 
Dauph. 1. 

lal Tex.Civ.App. In action for death of 
horse struck by defendant’s truck, trial 
3 court should have defined term “ordi- 
nary care” in his definition of proxi- 
mate cause.—Ellis v. Lewis, 142 S.W. 
id 2d 294. 


§ 1138 

Iowa. An instruction that it is duty 
; of operator of motor vehicle to at all 
‘ times use ordinary care, that is, such 
“> care as a reasonably prudent and cau- 
- tious person would exercise under the 
circumstances, and a failure to exercise 
such care would be negligence, is a 
stereotyped form of instruction defin- 
ing negligence, and cannot be construed 
as submitting general negligence.—Gri- 

_ sell v. Johnson, 294 N.W. 618. 
_--—S-'N.O. ~In action for injuries sustained 
in collision between automobile and 
truck, charge as to due care required 
of defendant and as to proximate 
cause and defining due care and proxi- 
mate cause, was not _ erroneous.— 
Barnes vy. Teer, 10 S.H.2d 614, 218 N.C. 


Boy 122: 
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- ' ©,C.A.I1]. Where one of two acts of 
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h negligence charged was that truck own- 
" -er’s employee negligently released lad- 
der which was hinged on tail gate of 
garbage truck, without regard to safety 
of pedestrian who was crossing street 
behind truck and negligently failed to 
ee aie warning of intention to. release 
ladder, instruction that if jury believed 
_ from preponderance of evidence that 
the employee was guilty of one or both 
of the acts of negligence charged, jury 
tid should find the owner guilty, should 
have made it more clear that whether 
+ duty to give warning would arise 
ih would depend ‘upon all circumstances, 
‘but instruction was not reversibly er- 
__- roneous.—Dryfoos vy. Scavenger Service 
Corporation, 115 F.2d 637. 
--~-€.C.A.Mont. Where plaintiff had ac- 
--ceepted invitation of husband and wife 
ies to accompany them on a trip and plain- 
tiff was injured in Montana in auto- 
- mobile accident, instruction that agree- 
ment by plaintiff to pay part of the 
» expense was sufficient to charge hus- 
-, band and wife with exercise of ordi- 
nary care for plaintiff’s safety was 
error. Rev.Codes Mont.1935, §§ 1748.1 
n “Spee Dane bah v. Van Hise, 119 F.2d 
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¥ Ariz. In action for injuries to mo- 
*  torist sustained when automobile whi 
his companion was attempting to pus 
off paved portion of highway was 
: struck by defendants’ truck traveling 
in same direction, defendants’ request- 
ed instruction on last fair chance was 
properly refused where it omitted 
» condition that danger then confronting 
defendants was not result of their own 
negligent fast driving, failure to keep 
lookout, or to apply brakes in time, 
and where instruction told jury that 
if negligence of plaintiff's companion 
d was cause of collision verdict should 
be for defendants.—Keen y. Clarkson, 
108 P.2d 573. 


Ark. In highway employee’s action 
fui injuries sustained when struck by a 
truck which was being backed up to an 

4 asphalt mixing machine, instruction 
that owner of mixing machine was lia- 
ble for whatever damages to the em- 
ployee which may have been caused by 
the negligent acts, if any, of driver 
of truck was not objectionable on 
ground that word ‘‘cause’”’ should have 
been modified by “proximate” since if 
negligent acts of truck driver caused 
injury, it was necessarily implied that 
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negligence was the “proximate cause’’ 
as distinguished from the “remote 
cause”’.—D. .F. Jones Const. Co. v. 
Mize, 146 S.W.2d 709. 

Cal. In action for death of pedestri- 
an struck by automobile while cross- 
ing highway, other than at an_inter- 
section or in marked crosswalk, in- 
struction regarding duty of one driving 
an automobile so far as.pedestrians are 
concerned was proper. Vehicle Code, § 
562, St.1935, p. 93.—Watkins y. Nut- 
ting, 110 P.2d 384, prior opinion 104 
P.2d 418. 


Cal. In action against school district 
for injuries sustained by 15-year-old 
high school girl who was struck by 
truck while running aeross’ school 
grounds, trial court did not erroneously 
instruct jury that driver of truck was 
not obligated to follow applicable pro- 
visions of Vehicle Code, where trial 
court stated that relevant sections of 
Vehicle Code were applicable to traffic 
on school grounds in absence of special 
regulations, and.further instructed that 
truck driver had clear duty to drive 
truck on grounds at careful and pru- 
dent speed. Vehicle Code, § 511, St. 
1935, p. 176.—Taylor v. Oakland Scay- 
enger Co., 110 P.2d 1044, prior opinion 
103 P.2d 605. 


Cal.App. In action for injuries sus- 
tained by. pedestrian when struck by 
automobile, trial court was justified 
in instructing on statutory duty of 
motorist to drive on the right half of 
roadway as close as possible to the 
right-hand curb or edge, where evi- 
dence disclosed that, if motorist was 
not driving partly on left half of road, 
he was, just prior to impact, at least 
very near the middle thereof. Vehicle 
Code, § 525, St.1935, p. 181.—Casalegno 
v. Leonard, 105 P.2d 125. 


Cal.App. An instruction that if jury 
should find that pedestrian who was 
struck by an automobile violated mu- 
nicipal ordinance providing that no 
person should be or appear in any 
place open to public view or on any 
street, sidewalk, highway or railway 
depot in a state of drunkenness or in- 
toxication, pedestrian was guilty of 
negligence as a matter of law, was 
AP ORL mee v. Brewer, 105 P.2d 


Cal.App. Instruction, that persons 
who operate motor vehicles upon the 
public highways must at all times 
have their automobiles under such con- 
trol as to be able to stop promptly if 
it becomes necessary, and that, if at 
time of collision or immediately prior 
thereto defendant did not have his 
ear under control and as a result was 
unable to stop automobile promptly, 
such conduct would constitute negli- 
gence which if found to be a proximate 
cause of accident would require ver- 
dict for plaintiff in absence of contrib- 
utory negligencé, was not erroneous as 
imposing on defendant 'a greater de- 
gree of care than reasonable care.— 
Hilton y. Carey, 106 P.2d 944, 


Cal.App. In action for injuries to 
pedestrian, struck by automobile driven 
by defendant while walking in un- 
marked crosswalk at street intersection, 
instruction that pedestrian cannot pro- 
ceed blindly and in reckless disregard 
of obvious danger, even though he 
has right of way, but must exercise 
ordinary care to avoid collision with 
automobile, if avoidable by exercise of 
such care, was not erroneous. Vehicle 
Code, § 560, St.1935, p. 188.—Jischer vy. 
Keen, 110 P.2d 693. 

Cal.App. In actions for injuries to 
owner, and death of driver, of automo- 
bile colliding with truck, defendants, re- 
lying on provisions of statute govern- 
ing operation of vehicles on three-lane 
highways to establish defense of de- 
cedent’s contributory negligence in 
driving in center lane of highway, were 
entitled to instruction that violation of 
such statute constituted negligence ag 
matter of law, not merely that such vio- 
lation constituted some evidence of neg- 
ligence. Vehicle Code, § 526, St.1935, 
p. 181.—Ferguson v. Nakahara, 110 


P.2d 1091. 
Cal.App. In pedestrian’s action for 
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mobile while crossing street, instru 
tion fully and fairly informed jury. wit! 
respect to 2% applicable to facts.—Hi 

Jitsuda v. Hirt, 111 P.2d 360. > 

Cal.App. In action arising out of au-— 
tomobile collision on city street, in- 
struction upon duty of defendant to — 
look to rear for approaching traffic ~ 
before making U turn, which stated 
that duty was a continuous one and 
was not necessarily met by looking 
once and then looking away, did not re- 
quire defendant to continuously observe — 
automobile approaching from rear.— | 
Bauer vy. Davis, 111 P.2d 715. 

Cal.App. In actions for injuries sus- 
tained in collision between three auto- 
mobiles at highway intersection, in- 
struction that approaching an_inter- — 
section at a speed in excess of 15 miles _ 
an hour with view obstructed is prima — 
facie evidence of negligence was _prop- 
erly given under the evidence. Vehicle 
Code, § 511, St.1937, p. 618._Hamm vy. 


San Joaquin & Kings River Canal Co, 


111 P.2d 940. 


Cal.App. In  motorist’s action for 
personal injuries sustained in_ collision 
with an overtaken automobile which 
had started to make left turn into 
driveway, instruction regarding negli- 7 
gence was insufficient.—Spear v. Leuen- 
berger, 112 P.2d 438. ; 


Cal.App. In action for personal in- 
juries sustained in automobile colli- 
sion, instruction regarding the “sud- | 
den peril doctrine’, which did not »_ 
contain the qualification that to be en- 
titled to benefit of the doctrine the 
emergency must not have been caused ~ 
by person’s own negligence, was er- 
roneous, and the error was not cured 
by other instructions.—Spear v. Leuen- 
berger, 112 P.2d 438. J 

Cal.App. 
collision on city street occurring when 
moving automobile struck . partially — 
opened door of automobile parked par- © 
allel to curb, court properly instructed 
that provision of Vehicle Code requir- 
ing vehicles to be driven as close as | if 
practicable to right-hand curb or edge _ 
of roadway was in force on day of 
accident. Vehicle Code, § 525, St.1935, 
p. 181, as amended by St.1937, p. 619. 
Tee Te v. Hollings, 112 P.2d 


Cal.App. In_ consolidated actions 
against harbor district and port direc- 
tor for injuries sustained’: when auto- ~~ 
mobile driven by port director collided 
with automobile in 
were riding, contributory negligence 
instruction properly included .-state- ¢ 
ment that before negligence of plaintiff 
driving automobile would constitute 
contributory negligence it must be a 
proximate cause of plaintiff's injury. 
Vehicle Code, § 400, St.1935, p. 152—— — 
Shields v. Oxnard Harbor Dist., 116 
Pedy ant: z 


Conn. An automobile driver, stopping — 
at stop sign 64 feet from edge of con- 
erete pavement on through street and’ 
45 feet from straight portions of near- — 
est line of such street extended across 
avenue on which automobile was pro- 
ceeding, but some 25 feet from line 


A 


which might be drawn across fronts 
of two buildings on each side of such 
avenue facing such street, did not com- 


ply with statutory requirement that 
motor vehicle operator stop at place 
where street on which he is traveling — 


determined by laying ruler on map in 
evidence between nearest edge thereof! 


which plaintiffs 


In, action arising out of 


oe 


iP 


* 


o 
5 


meets prolongation of nearest property ia 
line of ‘through street, but instruction 
to jury that it was such driver’s duty _ wa 
to stop at line of such prolongation as a 


on both sides of intersection with ave- 
nue, and that she was guilty of negli- 
gence if she failed to stop before enter- 
ing street after stopping at such sign, 
was erroneous. Gen.St.Supp.1935, § 
76c.—Olson v. Musselman, 15 A.2d 879, | 
127 Conn. 228. un 
Conn. In guest’s action against truck ; 
owner and motorist for injuries suf- 
fered when automobile collided with 
truck after driving from private way 
onto public highway, instruction in- — 


dicating that motorist would have right 


ae 


a, 


® 
“ 


a 


“4 Pee, 
before the defendant will be liable for 
injuries caused by negligence.—Benton 
Rapid Express v. Sammons, 10 S.H.2d 


ee 


c » 
oy 
<4 

te 


highway, 


d : ut, and at € 

ing that operator entering from 
ivate way shall not have right of 
ay is inapplicable unless cars were 


in such close proximity that accident 
- would be inevitable if they continued 
at same rate of speed, was erroneous - 


is unduly favorable to motorist. Gen. 


- St.Supp.1935, § 686¢—O’Brien v. Sea- 
board Freight Lines, 16 A.2d 826, 127 


Conn. 374 

Conn. Where truck proceeding 
straight across intersection struck au- 
tomobile which had approached inter- 
ection from right of truck and which 
had made a right turn at intersection, 
in action for. damage to automobile on 
ground of failure to grant right of way, 
instruction, which omitted statement at 


test regarding whether two vehicles 


were arriving at intersection at ap- 
proximately same time within statute 
concerning right of way at intersection, 
and included statement that the first 


to enter the intersection thereby ac- 
- quired the right of way, was errone- 
yy OUS. 
Naught v. Smith, 17 A.2d 771, 
Conn. 450. 


Gen.St.Supp.1935, § 636c—Mc- 


127 


_Ga.App. In action for damages for 
death of a mule killed by truck on 
eharge that negligence is 


arises from breach of duty and which 
breach proximately causes the injury 
was incorrect statement of the law and 
nisleading, since negligence charged to 
defendant must be the proximate cause 
of the injury sustained by the plaintiff 


290. f 


ra 


4, 


i 


7 


oy 


” 


was no negligence properly attributa- 
‘ble to the defendant, “then this rule 
_ would apply’’, was error, since if the 


4 


Sammons, 10 8.H.2d 290. 


ee ts 
oP 
* 


Ga.App. 637 


- motor vehicles 


In action for damages for death of 
a mule killed by truck on highway, fail- 
ure to charge jury that before they 
would be authorized to find a verdict 


against defendant they would first have 


to be satisfied by the evidence that 
the defendant was negligent and that 
such negligence on the part of defend- 


ant was proximate cause of the injury 


‘sustained by the plaintiff’s mule, was 
\ error.—Benton Rapid Express v. Sam- 
Bins 

_ Ga.App. In action for death of mule 
killed by truck on highway, instruction 


mons, 10 S.H.2d 290. 


“failure to exercise care on part of the 
plaintiff, about which he complains, 
will prevent him from recovery by the 
plaintiff of any amount’ and if there 


plaintiff failed to exercise ordinary care 


and failure caused death of the mule, 
if plaintiff could not recover, even if the 


defendant was negligent. 


Code 19383, § 


105-603.—Benton Rapid Express v. 


Ga.App. A charge that defendant 


- motorist was not obligated to antici- 


pate that plaintiff would violate the 
law was not erroneous, and was not an 
expression of opinion of the court.— 
Etheridge v. Guest, 12 S.H.2d 483, 63 


Ga.App. In action for death alleged- 


ly caused by negligent operation of au- 


tomobile, where law in force at time of 
accident with reference to speed of 
provided that speed 
limit should be 55 miles per hour, 


charge authorizing jury to find that, 
since evidence showed speed in excess 
of 40 miles per hour, 


the defendant 
was guilty of negligence as a matter of 


claw, was erroneous and the error was 
prejudicial and required a new trial.— 


Batehelor v. Anglin, 13 S.H.2d 110. 
“Ga.App. In action for death of guest 


in automobile which collided with the 
rear of defendant’s parked truck, in- 


struction dealing with alleged concur- 


rent negligence of guest and defendant, 
and providing that if- guest’s negli- 
gence was less than “that of defend- 
ant’s, a recovery would not be barred, 
was not erroneous because it did not 


take into consideration that recovery 
could be had if combined negligence 


nately caused 
Davis, 14 S.m.2d 18 


» 


d persons proxi- 
-collisio isho 


7, 64 


App. 700. 


Idaho. 
ist who does not see a pedestrian and 


exercise of reasonable and ordinary 
care he would and could have seen him 
and given warning of his approach, is 
liable and that a motorist cannot use 
his own carelessness and want of ordi- 
nary care as a shield to escape liability 
ue PeUU er a v. Graves, 111 P.2d 


Il.App. In aetion by automobile oc- 
cupant against owner and driver for 
injuries suffered in collision with truck, 
based on driver’s gross negligence and 
willful and wanton misconduct within 
terms of South Dakota guest statute, 
instruction authorizing award of dam- 
ages resulting from “the acts or neg- 
ligence”’’ of driver was erroneous. Rey. 
Code 8.D.1919, § 801, as amended by 
Laws 1933, ec. 147.—Keehn vy. Braubach, 
30 N.H.2d 156, 307 Il.App. 339. 


IlLApp. In action for injuries to 
driver of automobile gtruck by de- 
fendant’s truck turning into highway 
at intersection from plaintiff’s right, 
instruction that law does not contem- 
plate that right of way of vehicle ap- 
proaching intersection from right of ve- 
hicle approaching on intersecting high- 
way may arise when vehicle approach- 
ing from right is so far from intersec- 
tion when other vehicle enters it that 
such other vehicle will reach line of 
crossing before vehicle approaching 
from right will reach intersection, if 
both run within lawful speed limits, 
was not erroneous.—Partridge vy. Hn- 
terprise Transfer Co., 30 N.H.2d 947, 
307 Ill.App. 386. © 


‘Il.App. In action for injuries to au- 
tomobile occupants in 
tractor and trailer which had moved 
across proper lane beyond lane of op- 
posite moving traffic, instruction con- 
cerning statute prohibiting vehicle from 
being left on paved portion of highway 
except in case of emergency was prop- 
erly refused where statute did not ap- 
ply to facts, and instruction was argu- 
mentative, singled out certain facts, 
‘and would have been confusing. and 
misleading, if given. Smith-Hurd 
Stats. c. 95% § 185.—Selman v. Midwest 


paene, 33 N.B.2d 140, 309 Ill.App. 
W.App. In action for injuries sus- 


tained in automobile collision, instruc- 
tion concerning degree of care required 
by plaintiffs properly was made to ap- 
ply only to plaintiffs—Selman v. Mid- 
west Haulers, 33 N..2d 140, 309 Ill. 
App. 154. 

Il.App. In action for injury to traf- 
fic policeman who was struck by taxi- 
cab approaching from north, instruc- 
tion referring to statute requiring com- 
pliance with directions of traffic of- 
ficers and obedience to traffic control 
devices was not erroneous, in view of 
evidence that just before accident po- 
liceman held out his hand to stop 
traffic, and that he was in act of rais- 
ing his whistle to his mouth to give 
north and south traffic signal to pro- 
ceed when he was struck. Smith-Hurd 
Stats. c. 9544, § 119.—Cooney v. Hughes, 
34 N.W.2d 566, 310 Ill.App. 371. 


TIll.App. Instruction that if defend- 
ant drove automobile at a speed great- 
er than was reasonably proper having 
regard to the traffic and the use of the 
right of way or omitted to sound horn 
or failed to yield right of way or slow 
down or stop automobile in violation 
of statutes and failed to keep proper 
lookout, and if pedestrian was injured 
as proximate result of such dereliction 
on defendant’s part, pedestrian could 
recover for injuries sustained when 
struck by automobile while crossing in- 
tersection, was not error. Smith-Hurd 
Stats. c. 95%, §§ 146, 171, 212.—Deran- 
go v. Rubin, 34 N.H.2d 719, 310 Ill. 
App. 536. 

Il.App. Where minor, 20 years and 
10 months old, cut his’ wrist severely 
and gave keys to automobile of which 
the minor had permissive use to driv- 
er who requested trained nurse to ac- 


“company driver and the 
Mishoe v. a 4 
An instruction that a motor- p 
to 
hence gives no warning, when by the 


collision with- 


Sh he 


trip which was for the minor’ 


elusive benefit and for apparent pur- — 


pose of preventing him from bleedi 
death or suffering severely fro 
loss of blood and the nurse was 


instructions referring to duty of the 
minor to exercise ordinary care toward — 


the nurse were not erroneous.—Palmer be 


Ma ser 35 N.H.2d 104, 310 Ill. App. 
oe ; a7) ; Pay 
Where minor, 20 years 

months old, cut his wrist severel 


gave keys to automobile of which the | 


minor had permissive use to driver 
We 


who requested trained nurse to acco 
pany driver and the minor on a tr 
which was for the minor’s- exclusi 
benefit and for apparent purpose o: 
preventing him from bleeding to death 


or suffering severely from loss of blood 


and the nurse was injured in accident 
caused by the driver’s negligent op- 
eration of automobile, instructions 
garding negligence and _ contributo: 


negligence were sufficient—Palmer v. 
mers 35. N.H.2d 104, 3810 Ill,.App 


Ind. In instruction that cotewiet lt 


way” in front of him so as to discove: 


bound to “constantly observe the high- 


the roadway, where jury could hav 
reached no other conclusion than th 
motorist was negligent. Burns’ Ann. 
Ey umeiitedaguras r vy. Key, 33 N.E.2 
; he 
Ind. In action for death of mino 
pedestrian struck by approaching aut 
mobile while walking on left edge ‘of 
highway, instruction that jury could 
not find pedestrian guilty of negligence 
if he acted as an ordinary prudent pe 
son of his age, intelligence, experienc 
and capacity, placed in the same situa- 
tion, would have probably acted, w 
not erroneous.—Pfisterer vy. Key, | 
N.H.2d 330. : 


Ind.App. Where preceding autom 
bile was allegedly operated to left 
center line of highway and collid 
with automobile approaching from o 
posite direction which then- collide 
with following automobile and injured 
oceupant thereof, instruction that if 


driver of automobile approaching from 
opposite direction exercised all care and 


foresight that was reasonably prac- 
ticable under the circumstances he was 
not guilty of negligence was erroneous 
only in so far as it imposed a greater 


~ 


degree of care than the law required, 


and did not prejudice rights of owner | 


and driver of preceding automobile in © 
view of another instruction correctly — 
defining degree of care of all parties — — 
Jones v. Cary, 31 N.H.2d 74. we 


Ind.App. In automobile accident case, 
instruction that it is “unlawful” for any © 
person to operate a motor vehicle upon 
a public highway 
under the influence of intoxicating liq- 
uor did not charge that: operating an 
automobile upon public highway while | 
under influence of intoxicating liquor 
constituted a crime, since the word “un- 
lawful’ does 
every instance, but simply ‘implies that 
the act is not done as the law allows 
or requires.—Jones v. Cary, 31 N.H.2d 
74, 


Ind.App. In action arising out of 
automobile collision, instruction that in 
absence of notice or knowledge to the 
contrary, motorist is not bound to 
anticipate that other driver will fail 
to obey law or to exercise reasonable 
care, but may assume that drivers will 
obey laws, including law concerning 
parking on highways, and will exercise 
reasonable care, was not erroneous.— 
Toenges v. Walter, 32 N.H.2d 95. 

Iowa. In action for injuries sus- 
tained by bicyclist when struck by au- 


of the state while — 


not denote a crime in — a 


_ driver had not 


arose from ihe happening of the ac- 


~ vard, 


§ 1139 


tomobile making left turn at intersec- 
tion, instruction which embodied sub- 
stance of statute relating to duties of 
driver of vehicle within an intersection 
intending to turn to left, yielding the 
right of way to any vehicle approaching 
from opposite direction, was proper. 
- Code 1939, § 5026.02.—Grisell v. John- 
son, 294 N.W. €18. : 


Iowa. In action for injuries to auto- 
mobile driver in collision with defend- 
ant’s truck at road intersection, in- 
struction requiring of truck driver 
standard of care entirely different than 
that required by statute, specifically, ex- 
onerating him from duty to stop. at 
stop sign before entering intersection, 
and authorizing jury to acquit him of 
any negligence, if they found that he 
slowed down and made observations as 
the approached and came to stop sign, 
was erroneous.—Schwickerath vy. Maas, 


297 NW. 248. 


Iowa. Action for injuries sustained 
by seven year old child when struck 
by truck as she ran into street in 
front of truck between intersections 
was properly submitted to jury under 


instructions requiring jury to find for 


the defendant, unless jury found truck 
exercised reasonable 
care to see child in time to avoid col- 
- lision and e>ecifically charging that if 
jury found child suddenly ran into 
the street fiom between parked auto- 
mobiles wh+.e she could not be seen 
by driver. diver would not be liable 
for injuries, and that driver would 
not be liab-e for injuries resulting 
from an emc.gency not of his making 
if driver acted with due care, and 
no presumption of negligence 


cident itself.—McMahon y. Rauch, 298 
N.W. 908, 250 Iowa 674. 


Ky. In action by occupant of auto- 
mobile against taxicab owner for in- 
juries sustained when automobile col- 
lided with taxicab at _ intersection, 
where automobile was traveling on a 
street while taxicab was on a boule- 
; and a city ordinance made it 
unlawful for operator of any vehicle 
to fail to stop at line of a boulevard, 


trial court should have unqualifiedly 
instructed jury that it was duty of 


driver of automobile to bring his au- 
_ tomobile to a complete stop before en- 

tering boulevard.—Randle v. Mitchell, 
_ 142 8.W.2d 124, 283 Ky. 501. 


Ky. In action for damages to plain- 
tiff’'s truck which collided with defend- 
 ant’s automobile standing or backing 
- at an angle across highway at night, 
instruction that it was defendant’s duty 
not to leave his automobile standing in 
main portion of highway so as to ob- 
struct the free passage of the truck 
was not erroneous as charging that de- 
_fendant had no right to have his auto- 
‘mobile on any part of the highway 
while the truck was passing. Ky.st. § 
2739g-48.—Tucker vy. Ragland-Potter 
Co., 148 S.W.2d 691, 285 Ky. 533. 

Ky. In action for injuries sustained 
‘in automobile collision, wherein defend- 
ant filed a counterclaim for damages 
' sustained in same collision, instruction 
that jury might render a verdict on 
counterclaim it negligence of plaintiff’s 
driver caused ‘‘or helped to cause” the 
- collision was erroneous for use of quot- 
ed words, since while it is not essential 
that words ‘proximate cause’ should 
be used, negligence to support a ver- 
dict for damages on a Counterclaim 
against a single plaintiff must be more 
than a-contributing cause of collision, 
and while mere contributory negligence 
serves to defeat plaintiff’s right to dam- 
ages, it is insufficient to authorize a re- 
covery against plaintiff on a counter- 
claim.—Rabold v. Gonyer, 148 S.W.2d 
728, 285 Ky. 618. 

Md. In action for injuries to pas- 
senger in taxicab colliding with de- 
fendants’ truck at street intersection, 
which truck approached from taxicab’s 
right, instruction that, when two 
vehicles arrive at intersection at ap- 
proximately same time, “that vehicle 
shall have the right of way, which 
have other vehicles approaching at in- 
tersecting streets from the left, which 
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vehicles shall give right of way to 
those approaching from the right”, and 
that verdict must be for defendants, if 
taxicab was approaching intersection 
from left and operator thereof did not 
give right of way to truck, “which 
was approaching from the left’, was 
erroneous as giving garbled version of 
right of way statute and _ confusing 
jury. Code 1939, art. 56, § 235.—Wag- 
ner v. Page, 20 A.2d 164. 

Mass. In actions for damages, inju- 
ries and death resulting from automo- 
bile collision at street intersection in 
Florida, requested instructions that if 
there was no stop sign at intersection, 
defendant was not obliged to stop be- 
fore entering intersection and plaintiff 
was not entitled to rely upon expecta- 
tion that defendant would stop were 
properly denied, since regardless of 
existence of stop sign duty rested on 
each driver to use such care and pre- 
caution as exigencies required. Comp. 
Gen.Laws Fla.1927, §§ 1294, 1296, 1318. 
—Stiles v. Wright, 32 N.H.2d 220, 308 
Mass. 326. 


Mich. In pedestrian’s action for in- 
juries allegedly caused by concurrent 
negligence of two motorists, charge was 
not erroneous as failing to properly de- 
fine issues as they applied to separate 
defendants, where statutes and ordi- 
nances applicable to only one defendant 
were distinguished by. court by gen- 
erally stating plaintiff’s claim against 
each defendant, and court charged that 
jury could find one or both defendants 
guilty or not guilty of actionable neg- 
ligence.—Wallace v. Kramer, 296 N.W. 
838, 296 Mich, 680. 


Mich. Where first motorist stopped 
to avoid striking pedestrian crossing 
street on misty evening with pavement 
wet and icy, secon motorist also 
stopped, but the third motorist skidded 
into second automobile, which was 
propelled forward with such force that 
it caused the first automobile to 
strike pedestrian, in pedestrian’s action 
against third motorist, instruction ‘Was 
it an unavoidable accident owing to the 
circumstances then pending upon the 
situation at that particular moment? 
How did all these parties act one 
towards the other?’ was  proper.— 
Agranowitz v. Levine, 298 N.W. 388, 
298 Mich. 18. 


Minn. Instruction in effect that if 
motorist did something at time of acci- 
dent that a person of ordinary pru- 
dence would not have done under simi- 
lar circumalances, he was negligent, 
and that if that negligence contributed 
directly to the accident as a cause, mo- 
torist was guilty of contributory negli- 
gence and could not recover, was not 
erroneous.—Jaenisch v. Vigen, 297 N.W. 


Mo. Instruction requiring jury to 
find that pedestrian was using ordinary 
care for her own safety and submitting 
negligence of motorist in swerving 
automobile off highway at time when 
pedestrian had crossed highway and 
was on shoulder at a place where mo- 
torist by ordinary care could have seen 
her, and providing that if operation of 
automobile “under the circumstances ag 
aforesaid’ was negligence causing in- 
jury to pedestrian, she was entitled to 
recover, was not erroneous as too gen- 
eral and giving jury almost unlimited 
scope.—Goldbaum vy, James Mulligan 
PEE & Publishing Co., 149 S.W.2d 


Mo. Use of word “accident” instead 
of “collision” in an instruction that if 
acts of driver of automobile in which 
plaintiff was riding were sole proxi- 
mate cause of “accident” then plaintiff 
could not recover was improper not- 
withstanding that the “accident” was 
not submitted as an excuse against li- 
ability but only as descriptive of the 
occurrence since it should be made plain 
that negligence of defendant or lack 
of it is the only basis for a verdict.— 
Long v. Mild, 149 S.W.2d 853. 

Instruction which in part was to the 
effect that if driver of automobile in 
which plaintiff was riding drove au- 
tomobile to the left side of the high- 
way and into truck being operated by 
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defendant when truck was 0 
way and if driver’s act was sole prox-— 


imate cause of plaintiff’s injuries then 


plaintiff could not recover from truck 

driver was sufficient as a sole cause 

ae ota fd vy. Mild, 149 SW2d 
Bs 


Part of instruction that if automobile 
in which plaintiff was riding was op- 
erated at a high rate of speed and that 
if the high speed was the sole proxi- © 
mate cause. of the accident verdict — 
should be for defendant, which in- 
struction did not definitely refer to 
speed at the time of collision and was 
not connected with previously required 
finding on another negligence charge 
as to position of truck at time of 
collision, was insufficient as a_ sole 
cause instruction and constituted re- 
versible error.—Long v. Mild, 149 S. 
W.2d 853. 


Mo. In action for injuries to pedes- 
trian struck by defendants’ automobile 
while crossing street, instruction to 
find for plaintiff, if jury believed from 
evidence that he was approaching cen- 
ter line of street, that automobile was 
approaching point where plaintiff was 
proceeding, that he was then in posi- 
tion of imminent peril, and that de- 
fendant driver saw or, by exercising 
highest degree of care, could have seen 
plaintiff in such position in time to 
avoid injuring him, was not erroneous 
as requiring such defendant to act be- 
fore plaintiff had reached place of im- 
seinen} peril.—Reiling v. Russell, 153 S. 


Mo.App. 
ry to find that ‘‘defendants’ negligence 
directly occasioned the automobile 
truck * * * to strike and _ collide 
with plaintiff’, properly required a 
finding that the negligence submitted 
was the proximate cause of plaintiff's 
injury.—Smart v. Raymond, 142 
2d 100. 

Mo.App. Under statutes requiring a 
motorist to extend his arm when stop- 
ping or checking speed unless his au- 
tomobile is equipped with a mechani- 
cal or electrical signalling device, 
instruction that if jury found that de- 


fendant’s automobile was equipped with 


an electrical signalling device which 
was in good working order, that de- 
fendant so operated automobile: that 
device worked, and that defendant did ~ 
not stop suddenly ahead of plaintiff, 
defendant owed no duty to signal with 
his hand and arm, was proper, especial- 
ly where instruction given at plaintiff’s 
request charged that jury should find 
for plaintiff if defendant did stop sud- 
denly or failed to extend his arm. Mo. — 


St.Ann, 7777(h, k), p. 5214.—Christ- 
man vy. Reichholdt, 150 S.W.2d 527. 
Mo.App. In action for injuries sus- — 


tained when plaintiff’s automobile col- 
lided with defendant’s automobile which 
had stopped ahead of plaintiff, instruec- 
tion submitting issue of contributory 
negligence was not erroneous for failure 
to require that jury, before finding for 
defendant, find plaintiff’s negligence to — 
be the direct cause of the collision, 
since the law itself draws that infer-— 


ence.—Christman v. Reichholdt, 150 S. ; ¢ 


W.2d 527 


In action for injuries sustained when 


plaintiff's automobile collided with de- 
fendant’s automobile which had stopped 
ahead of plaintiff, instruction submit- 
ting issue of contributory negligence 
and stating that if plaintiff’s negli- 


gence, if any, contributed or combined _ i 


with defendant’s negligence, if any, 
plaintiff could not recover, was not er- 
roneous on ground that words ‘“com- 
bined with” permitted jury to specu- 
late on comparative negligence of plain- 
tiff and defendant, and permitted a 
verdict for defendant, though plaintiff’s 
negligence did not contribute directly 
to cause injury.—Christman y. Reich-— 
holdt, 150 S.W.2d 527. 


N.H. Charge that defendant had 
right to rely upon oncoming driver 
having and using full use of his fac- 
ulties and having his automobile under. 
control at time of accident and that de- 
fendant was not required to anticipate 
that oncoming driver would be operat- 


An instruction requiring ju- — 
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ing his motor vehicle upon a public 
highway at time and place of the acci- 
dent while under influence of liquor 
was correct, and it was not necessary to 
go further and give jury special in- 
structions as to use of evidence by 
which a charge of intoxication was 
sought to be proved.—Sullivan v. Sul- 
livan, 18 A.2d 828. 

N.H. In guests’ action against host 
for injuries sustained in collision with 
oncoming automobile, charge that if 
speed of defendant’s automobile did not 
contribute to cause accident, its speed 
was immaterial, and no liability of the 
defendant could be predicated upon 
that issue, was correct.—Sullivan vy. Sul- 
livan, 18 A.2d 828. 

N.C. In action for injuries sustained 
in collision between automobile and 
truck, charge as to due care required 
of defendant and as to proximate cause 
and defining due eare and proximate 
cause, was not erroneous.—Barnes v. 
Teer, 10 S.H.2d 614, 218 N.C. 122. 

N.C. In action for damages to bus 
wherein defendants counter-claimed for 
damage to automobile and death of 
driver resultic:g trom collision on high- 
way at curve, instruction which defined 
proximate cause and stated that case 
was governed by statute requiring mo- 
torist to drive upon right half of high- 
way unless it is impracticable and 
except when overtaking and passing an- 
other vehicle subject to limitations ap- 
plicable in overtaking and passing was 

roper. Code1939, § 2621(293).—Queen 

ity Coach Co. v. Lee, 11 S.H.2d 341, 
218 N.C. 320. 


Ohio. A charge to the effect that it 
was pedestrian’s duty in crossing street 
to use her faculties for her own safe- 
ty at all times and to use them when 
such use would be effective, so as to 
avoid being struck by automobile, went 
beyond the common-law rule and was 
erroneous.—Wolfe v. Baskin, 28 N.E.2d 
629, 137 Ohio St. 284. 


Ohio App. A _ requested instruction 
which, after quoting statute forbidding 
the stopping of a vehicle on the high- 
way, stated that if jury found that 
truck driver stopped truck on pave- 
inent with its right wheels within one 
foot of the right and south edge of the 
pavement, then such stopping and 
parking was lawful, and owner of 
truck was therefore not chargeable 
with any negligence by reason of such 
parking, was properly refused as er- 
Toneous. Gen.Code, § 6310-27.—Pugh 
y. Akron-Chicago Transp. Co., 28 N.H. 
2d 1015, 64 Ohio App. 479, affirmed 28 
N.E.2d 501, 137 Ohio St. 164. 

Ohio App. Where it was a jury 
question whether truck driver’s negli- 
gence was the proximate cause of au- 
tomobile collision, trial court did not 
err in giving a special charge stating 
that if plaintiff’s injuries were pro- 
duced by the negligence of defendant, 
and one or more other persons, any 
one of those persons contributing a 
necessary condition to the _ result 
which produced the injuries could be 
held responsible at the election of the 
injured party.—Pugh y. Akron-Chicago 
Transp. Co., 28 N.B.2d 1015, 64 Ohio 
App. 479, affirmed 28 N.H.2d 501, 137 
Ohio St. 164. 

Ohio App. In action for death of 
motorist who sustained fatal injuries 
in collision between defendant’s ap- 
proaching truek and motorist’s auto- 
mobile which had stopped on highway 
opposite driveway to motorist’s resi- 
dence, requested charge that the mere 
fact that motorist reached point where 
he desired to turn into his driveway 
before arrival of truck at that point 
would not give motorist the right to 
make a left turn into path of approach- 
ing truck was properly given.—Kessler 
vy. Brown, 32 N.E.2d 68. 

Ohio App. In pedestrian’s action for 
injuries sustained when struck by taxi- 
cab while crossing street, general 
eharge relating to statute prohibiting 
driving at greater speed than will per- 
mit driver to stop within assured clear 
distance ahead, that it was duty of de- 
fendant to drive automobile at such a 
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speed as would enable him to bring 
it to a stop within that distance which 
a person of reasonable prudence would 
determine to be clear for purpose of 
his traffic, and that it did not require 
that he should anticipate an unlawful 
occupation of his path, was erroneous, 
but did not constitute reversible error 
under circumstances. Gen.Code, § 12603. 
rr Gaba v. Liberty Cabs, 33 N.H.2d 


Ohio App. In action arising out of 
automobile collision, at intersection, 
charge that if motorist having right 
of way was not proceeding in a law- 
ful manner, he forfeited his right of 
way and was relegated to his common 
law rights was proper.—Young v. 
Swartz, 34 N.H.2d 795. 

Pa.Com.Pl. The court did not err 
in charging that although the jury 
might properly consider whether or not 
plaintiff violated a provision of the 
motor code in determining the exist- 
ence of negligence, still the occurrence 
of a violation of the motor code was 
not per se an issue for determination.— 
ae vy. A. W. Golden, Inc., 33 Berks 

Pa.Com.Pl. No error to charge the 
jury that mere happening of accident 
is not enough to charge negligence, and 
that verdict for plaintiffs not proper 
unless jury is satisfied from the testi- 
mony that the child was killed through 
defendant’s negligence, and that in de- 
termining such negligence it ig neces- 
sary to know the duty of the defendant 
and his status on the highway, ete.— 
kee ee v. Lavin, 34 Luz.L.Reg.Rep. 


Tex.Civ.App. In automobile accident 
case, definition of ‘unavoidable acci- 
dent” as the unexpected happening of 
an event which was not proximately 
caused by negligent conduct of any 
party involved therein and for which 
no one connected therewith was to 
blame was not erroneous as failing to 
tell jury that unavoidable accident 
was an event happening without neg- 
ligence of either plaintiffs or defend- 
ants, since phrase “of any party in- 
volved therein” included plaintiffs and 
defendants and did not include any 
one not a plaintiff or defendant.—Hou- 
ston Oxygen Co. v. Davis, 145 S.W.2d 
300, error granted. 

In suit for injuries to minor who 
was riding in automobile which col- 
lided with defendants’ truck, wherein 
defendants made driver of automobile 
a cross-defendant, definition of ‘‘un- 
avoidable accident” as the unexpected 
happening of an event not proximately 
caused by negligent conduct of any 
party involved therein, and for which 
no one connected therewith was _ to 
blame, was not erroneous as placing 
excessive burden on defendants by put- 
ting the negative on them to show that 
automobile driver was not free of neg- 
ligence and as permitting jury to find 
that collision was not result of un- 
avoidable accident if jury found that 
plaintiffs and defendants were free of 
negligence but that automobile driver 
was negligent.——Houston Oxygen Co. v. 
Davis, 145 S.W.2d 300, error granted. 

In suit for injuries to minor who was 
riding in automobile which collided 
with defendants’ truck, wherein de- 
fendants made driver of automobile a 
cross-defendant, negligence, if any, of 
automobile driver would merely make 
him a “joint tort-feasor” and would 
not make the collision an ‘“unavoid- 
able accident” ag between plaintiffs and 
defendants, even if they were free of 
negligence, and hence definition of un- 
avoidable accident requiring freedom 
from negligence of all parties including 
automobile driver and not merely of 
plaintiffs and defendants was proper. 
—Houston Oxygen Co. v. Davis, 145 
S.W.2d 300, error granted. 

Tex.Civ.App. In action for injuries 
sustained by gratuitous automubile 
guest, charge defining negligence and 
ordinary care was not erroneous in 
eonnection with charge on proximate 
cause. Vernon’s Ann.Ciy.St. art. 6701b, 
§§ 1, 2.—Kirkpatrick v. Neal, 153 S.W. 
2d 619, error refused. 
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Tex.Civy.App: In action for injuries 
sustained by gratuitous automobile 
guest, a charge defining proximate 
cause as the cause which in a natural 
and continuous sequence unbroken by 
any new and independent cause pro- 
duces an event without which event 
would not have occurred, and requir- 
ing that cause to be proximate should 
have been reasonably anticipated and 
foreseen by a person of ordinary pru- 
dence, was properly given. Vernon’s 
Ann.Civ.St, art. 6701b, §§ 1, 2.—Kirk- 
patrick y. Neal, 153 S.W.2d 519, error 
refused. ; 

Va. Under statute providing that 
when two vehicles approach or enter 
an intersection at “approximately” the 
same time, the driver of vehicle on the 
left shall yield the right of way to 
vehicle on the right except as other- 
wise provided, and that driver of vehi- 
ele traveling at unlawful speed shall 
forfeit any right of way) which he 
might otherwise have, instruction that 
driver of cab approaching intersec- 
tion had duty to allow any vehicle 


-which entered intersection from left 


at a lawful rate of speed an “ap- 
preciable” length of time to proceed 
across the intersection, was improper. 
Code 1936, § 2154(123), subd. (a).—In- 
dependent Cab Ass’n v. Barksdale, 15 
S.E.2d 112, 177 Va. 587. 


Wash. In action for injuries sus- 
tained as result of collision between 
trucks at intersection, an instruction 
that whether defendant should be ex- 
cused from failure to stop at arterial 
highway and failure to yield to plain- 
tiff one-half the highway would de- 
pend upon whether jury were convinced 
that skidding of defendant’s truck was 
caused by an icy condition of the pave- 
ment of which defendant did not know, 
or of which defendant, in exercise of 
ordinary care and prudence, was not 
reasonably required to know, was prop- 
er.—Hughes v. Wallace, 107 P.2d 910. 


Wash. In action for damages and in- 
juries resulting when plaintiffs’ truck 
after passing a bicycle collided with 
defendants’ approaching truck on a 
curve, an instruction on statute making 
it unlawful for a motorist to overtake 
and pass another vehicle proceeding in 
the same direction upon any curve on 
a public highway when his view is ob- 
structed within a distance of 800 feet 
was properly given. Rem.Rev.Stat. § 
6360-79.—American Products Co. v. 
yemock: 109 P.2d 570, 132 A.L.R. 
1 ; 


Wash. An instruction upon statute 
giving right of way to vehicles on right 
simultaneously approaching point with- 
in intersection should state that duty 
to avoid accident at intersection rests 
upon both drivers; that primary duty 
rests upon driver on the left, which 
duty he must perform with reasonable 
regard to maintenance of a fair margin 
of safety at all times; that, if two au- 
tomobiles collide within intersection, 
then they are ‘simultaneously ap- 
proaching given point within intersec- 
tion”, within meaning of statute; and 
that driver on left assumes burden of 
producing evidence which will carry 
to jury the question as to whether 
driver on right so negligently operated 
his automobile as would deceive a rea- 
sonably prudent driver on the left and 
warrant him in going forward upon 
the assumption that he had right to 

roceed. Rem.Rev.Stat. § 6360—88.— 

etterman y. Levitch, 109 P.2d 1064, 


Wash. In action for injuries to one 
riding in automobile owned and oper- 
ated by defendant on alleged joint ad- 
venture trip, an instruction, advising 
jury of essential elements of joint ad- 
venture and duty of operator of auto- 
mobile used in joint adventure trip to 
exercise ordinary care for his coadven- 
turer’s safety, was proper.—Manos v. 
James, 110 P.2d 887. 


Wash. Instructions that if motorist 
drove her automobile to extreme right 
edge of highway and in such a manner 
as to bring it in collision with minor’s 
bicycle while it was still upon private 
driveway and before it actually entered 
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upon highway, such operation of auto- 
mobile would amount to negligence and 
that if collision occurred before bicycle 
had reached highway and while bicycle 
was upon private driveway, verdict 
should be for plaintiff, were proper, and 
the latter instruction was not erroneous 
as unduly emphasizing the former.— 
Rieger v. Kirkland, 111 P.2d 241. 

Wash. In action for personal inju- 
ries and property damage sustained in 
intersectional collision, wherein de- 
fendants filed a cross-complaint, an in- 
struction that if jury should find that 
defendants’ automobile had ample time 
to pass through intersection and out 
of path of plaintiffs’ automobile, with 
a reasonable margin of safety, if plain- 
tiffs’ automobile had been driven at 
a lawful rate of speed, and that if 
jury found that it was driven in excess 
of such speed, and driver of defend- 
ants’ automobile was “deceived” into 
thinking that she could cross in safety, 
when, in fact she could not, defend- 
ants would not be negligent in failing 
to yield right of way, was proper, and 
use of word “deceived” in instruction, 
though inapt, was not prejudicial. 
Leer v. Cohen, 116 P.2d 6365. 

Wis. In motorist’s action for dam- 
ages in collision between truck and ap- 
proaching automobile on newly laid 
eoncrete highway which was closed to 
public travel, instruction that statutory 
law of the road applied to both drivers 
was technically incorrect in that high- 
way did not have status of public high- 
way, but was not prejudicial to mo- 
torist, where highway was sufficient for 
truck and automobile to pass, if each 
earried out duty of maintaining a prop. 
er line of travel. St.1939, § 85.10(21) 
(a, d).—Peterson v. Jansen, 295 N.W. 
30, 236 Wis. 292. 

Wis. In automobile accident case, an 
instruction that driver of an automobile 
must have automobile under such rea- 
sonable control as will enable driver 
to avoid accidents which might be fore- 
seen by ordinary care and that driver 
must keep automobile under such con- 
trol as to be able to check speed or 
stop automobile absolutely, if neces- 
sary, to avoid injury to others was 
error, but was not prejudicial against 
defendant where there were other find- 
ings of negligence on defendant’s part 
besides negligent control, and there 
was no finding of negligence as_ to 
plaintiff.—Schmallenberg vy. Smith, 296 
N.W. 597, 237 Wis. 285. 


Wis. In automobile accident case, an 
instruction in language of statute re- 
specting right of way at intersections 
and to which instruction trial court 
added statement that any person who 
has right of way is not absolved for 
that reason from using ordinary care 
te avoid a collision was not erroneous 
on ground that added statement con- 
flicted with statute. St.1939, § 85.18 
(1)._Schmallenberg v. Smith, 296 N.W. 
597, 287 Wis. 285. 


Wis. Instruction 
automobile requires vigilant lookout to 
avoid causing injury to persons who 
are known to be or likely to be in 
vicinity of automobile that is being 
backed up, and that motorist was 
chargeable with knowledge of traits of 
three year old child who was struck 
by automobile which would require in- 
creased vigilance concerning lookout on 
motorist’s part if she knew, or in ex- 
ercise of ordinary care ought to have 
known, that the child either was or 
was likely to be to the rear of the 
automobile which the motorist was 
backing up, was proper.—Hartzheim y. 
Smith, 298 N.W. 196, 238 Wis. 565. 
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Cal.App. In action for death of au- 
tomobile guest as result of injuries 
sustained in collision with another au- 
tomobile at intersection, against driver 
of other automobile, defendant was en- 
titled to .instruction in language of 
Vehicle Code respecting right of way 
rule at intersections, notwithstanding 
that there was a slight jog in street 
on which defendant was traveling, com- 
pelling defendant to veer to left to 
some extent while passing through in- 


that backing of. 
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tersection. Vehicle Code, §§ 86, 550, 
8t.1935, pp. 99, 186.—Bramble v. Mc- 
Ewan, 104 P.2d 1054. 

Cal.App. Trial court did not err in 
refusing defendants’ requested instruc- 
tion that pedestrian who crosses a 
street at other than a regular street 
crossing is required to exercise a 
greater quantum or amount of care in 
so doing than is required of one cross- 
ing at an intersection, in order to be 
free from negligence, since instruction 
confounded “intersection”? with ‘“cross- 
walk”. Vehicle Code, §§ 85, 86, St. 
1935, p. 99.—Casalegno v. Leonard, 105 
P.2d 3:25: 

Cal.App. In motorist’s action for 
personal injuries sustained in collision 
with an overtaken automobile which 
had started to make left turn into 
Guy eway refusing to give requested 
instruction regarding duty of driver 
of automobile to refrain from follow- 
ing another automobile too closely was 
Ear Hise vy. Leuenberger, 112 P.2d 
Ga.App. In personal injury action 
arising out of collision between trucks, 
requested instruction that law placed 
duty on plaintiff to keep lookout for 
vehicles on road ahead of him, and 
that, if jury should find that there 
was nothing to prevent him in exer- 
cise of ordinary care from seeing de- 
fendant’s truck in time to avoid strik- 
ing it, plaintiff could not recover even 
if defendant was guilty of negligence 
in blocking road, was correct and, 
under the evidence, was erroneously re- 
fused.—Minnick v, Jackson, 13 S.BH.2d 
891, 64 Ga.App. 554. 

In personal injury action arising out 
of collision between trucks, where 
plaintiff alleged that injury was caused 
solely by defendant’s carelessness, de- 
fendant’s requested instruction that if 
jury should find that if plaintiff, by 
his actions in driving his truck at time 
and place of accident, knowingly and 
voluntarily assumed a position of im- 
minent danger, plaintiff could not re- 
cover, even though plaintiff's damage 
might have been in part due to de- 
fendant’s negligence, was properly re- 
fused.—Minnick v. Jackson, 13 §.H.2d 
891, 64 Ga.App. 554. 


In personal injury action arising out 
of collision between trucks, requested 
instruction that, if plaintiff at time of 
collision operated his truck at a rate 
of speed in excess of 15 miles per 
hour authorized by city ordinance, ju- 
ry should find for defendant even 
though it found that defendant might 
also have been negligent, was properly 
refused.—Minnick v. Jackson, 13 8.H.2d 
891, 64 Ga.App. i 


Ga.App. In action for death of guest 
in automobile which collided with the 
rear of a parked truck, trial court did 
not err in refusing requested instruc- 
tion relating to the lighting of motor 
vehicles licensed to transport property, 
where the requested instruction did not 
follow the rule of the Georgia Public 
Service Commission dealing with the 
lighting of motor vehicles.—Mishoe vy. 
Davis, 14 §.H.2d 187, 64 Ga.App. 700. 

Ind. In action for death of occupant 
of automobile driven by occupant’s 
husband against motorist who struck 
automobile, motorist’s requested in- 
struction which carried the implication 
that the occupant as a matter of law 
was required to maintain a lookout 
for other automobiles and if seen to 
warn husband of the approaching auto- 
mobiles was properly refused. Burns’ 
Ann.St. § 2-404.—Lindley vy. Sink, 30 
N.H.2d 456. 

In action for death of occupant —of 
automobile driven by occupant’s hus- 
band against motorist who struck 
automobile, instruction regarding auto- 
mobile occupant’s contributory negli- 
gence, but which failed to limit negli- 
gence which would bar action to neg- 
ligence which proximately contributed 


to the injury, was properly refused. 
Burns’ Ann.St. § 2-404.—Lindley v, 
Sink, 30 N.H.2d 456. 


Ky. In actions arising out of auto- 
mobile intersectional collision, refusal 
to give instruction requiring a warn- 
ing signal by motorist driving along 
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boulevard was not error where it 
was duty of motorist entering boule- 
vard to stop and ascertain approach of 
automobiles.—Willett v. Bradas 

Gheens, 142 S.W.2d 139, 283 Ky. 525. 

Minn. In action for injuries sus- 
tained by plaintiff who was struck by 
defendant’s automobile while plaintiff 
walked on shoulder along his right 
side of highway to warn other ap- 
proaching motorists that plaintiff’s au- 
tomobile was stalled on highway, trial 
court did not err in refusing defend- 
ant’s requested instruction that plain- 
tiff violated the traffic law and was 
guilty of negligence when he walked 
on shoulder along right side of high- 
way, unless he proved excuse or justifi- 
eation for so walking.—Corridan v. 
Agranoff, 297 N.W. 759. 

N.Y.App.Div. Where pedestrian com- 
menced to cross light-controlled street 
and after proceeding about two-thirds 
of the way was struck by a taxicab 
which came around the corner, it was 
for the jury to determine whether driv- 
er of taxicab and pedestrian exercised 
reasonable care and a due regard for 
rights of each other, and trial court in 


action by pedestrian against driver of. 


taxicab properly refused pedestrian’s 
requested charge that if jury found that 
pedestrian was crossing at crosswalk 
with lights in his favor and he had al- 
most completed his crossing, then pe- 
destrian had the right of way over 
driver of taxicab.—Schaffer v. Gam- 
porta 24 N.Y.S.2d 674, 261 App.Div. 
132. 
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Ga.App. In action against owner of 
truck for death of guest in automobile 
which collided with the truck while 
truck was parked, requested instruc- 
tion that if jury believed that driver 
of truck and the automobile were guil- 
ty of concurring negligence, the fact 
that driver of automobile was enn 
river 
would not bar recovery unless jury be- 
lieved that guest could ‘‘not” have 
avoided the consequences of the negli- 
gence of the driver of the automobile 
and the truck driver, if they were neg- 
ligent, was erroneous for the use of 
the word “not’’.—Mishoe v. Davis, 14 

S$.H.2d 187, 64 Ga.App. 700. 
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Pa.Com.Pi. It was not error to 
charge, in accordance with the provi- 
sions of the Motor Vehicle Code of 
1929, 75 P.S. § 1 et seq., that upon all 
highways of sufficient width, the driver 
of a vehicle shall drive the same on 
the right half of the highway.—Heffel- 
finger v. Schell, 50 Dauph. 1, 
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C.C.A.Ill. In action against owner of 
approaching truck and driver of pre- 
ceding automobile for injuries to oc- 
cupants of following automobile col- 
liding with approaching truck while 
attempting to avoid preceding auto- 
mobile which had stopped preparatory 
to making left turn into private drive- 
way, refusal to instruct on effect of 
alleged violation by driver of preced- 
ing automobile of Illinois statute for- 
bidding stopping, standing or parking 
on paved highway was proper, since 
statute was not applicable. Smith- 
Hurd Stats. c. 954%, § 185.—Dromey v. 
toe ee Motor Freight Service, 121 


Cal.App. In action arising out of 
collision on city street between movy- 
ing automobile and partially opened 
door of parked automobile, there was 
no error in court’s failure to instruct 
on provisions gf Vehicle Code that re- 
quirement that vehicles should be driy- 
en as close as practicable to right-hand 
curb did not apply to overtaking vehi- 
cles or to vehicles making a left turn, 
Since such 
Vehicle Code, § 525, §t.19385, p. 181, as 
amended by St.1937, p. 619:—Chris. 
tiansen v. Hollings, 112 P.2d 728, 


§ 1147 
8.C. In action for actual and puni- 
tive damages sustained when servant 
of corporation for which defendants 
were trustees in liquidation negligently 
and willfully drove corporation’s truck 
into rear of plaintiff's automobile, 


rovisions were inapplicable. — 


ee 


— 
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where complaint alleged as a specifica- 
tion of actionable negligence and will- 
fulness that servant collided with plain- 
tiff’s automobile and failed to stop and 
render assistance to plaintiff but con- 
tinued on his way in violation of stat- 
ute, trial court was bound to charge 
jury respecting alleged failure to stop 
and render assistance, and a charge 
thereon was not prejudicial against de- 
fendants as a charge on the facts. 
Code 1932, § 1638.—Hallman y. Cush- 
man, 13 §.H.2d 498, 196 S.C. 402. 


§ 1148 

C.C.A.Cal. In actions under Califor- 
nia law for injuries as result of auto- 
mobile collision allegedly caused by 
negligent operation of defendant’s au- 
tomobile by third party, instruction 
that defendant might not have con- 
tinued third party in his employ, had 
third party violated defendant’s ex- 
press instructions, was proper, under 
evidence.—Montgomery vy. Hutchins, 
118 F.2d 661. 

C.C.A.Cal. In actions under Califor- 
nia law for injuries as result of auto- 
mobile collision allegedly caused by 
negligent operation of defendant’s au- 
tomobile by third party, an instruction 
that the inference arising as result of 
defendant’s ownership of automobile 
that third party was acting in scope of 
his employment could be considered 
with other evidence in case was proper 
meena v. Hutchins, 118 F.2d 


C.C.A.Iowa. In action under Iowa 
law by administrator for death of de- 
ceased motorist whose automobile col- 
lided with defendant’s automobile 
which allegedly came out of intersect- 
ing highway and made a left turn in 
face of deceased motorist’s automo- 
bile, wherein administrator relied on 
physical facts and circumstances to es- 
tablish that a negligent left turn caused 
the accident, jury should have been 
instructed that if defendant negligently 
caused accident in manner as charged 
by administrator, then, in passing on 
requirement that deceased motorist 
must have been shown to have been 
without fault, the jury could indulge 
the inference of due care on deceased 
motorist’s part, and failure to so in- 
struct was reversible error.—Peterson 
vy. Sheridan, 115 F.2d 121. 

D.C.D.C. An petcuction hab burden 
was upon plaintiff to establis y a fair 
a ponderance of evidence that defend- 
ant in operation of his automobile was 
guilty of one or more of the alleged 
acts of negligence and that such acts 
as found by jury to have occurred con- 
stituted negligence, and that such neg- 
ligence was direct and proximate cause 
of the collision and resulting injuries 
to plaintiff and his automobile, was 
proper.—Brophy v. Weschler, 3 
Supp. 635 

Ala. Where plaintiff, in action for 
death of pedestrian struck by auto- 
mobile, made matter of defendant’s 
ownership a material issue by _ her 
pleadings and proof, action of trial 
court in giving charges which made 
matter of ownership of automobile a 
material issue in the case was not er- 
ror.—Taunton v. Dobbs, 199 So. 9, 240 
Ala. 287. ; i 

Cal.App. In automobile accident case, 
instruction based on rule as to burden 
of proof declared by provision of Ve- 
hicle Code relating to basic speed law 
would have been improper, where such 
provision was applicable only in crimi- 


nal cases. Vehicle Code, § 511, 8t.1935, 
p. 176.—Cavalli v. Luckett, 104 P.2d 
708. 

Cal.App. In automobile accident 
ease, instruction, given at plaintiff’s 


request, that all men are presumed to 
be ordinarily careful in the matter of 
protecting themselves against possible 
injury to their persuns, and that such 
presumption was to be considered as 
evidence which might be determinative 
upon question of plaintiff's negligence, 
was error, where plaintiff was alive 
and the facts were fully developed in 
the evidence.—Warwick vy. Maneely, 104 
P.2d 831, followed in 104 P.2d 888, 
two cases. 


CaLApp. In motorist’s action for in- 
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juries sustained in collision when at- 
tempting left turn on highway in face 
of approaching automobile, both par- 
ties were entitled to instructions to the 
effect that mere fact that an accident 
happened, considered alone, would. not 
support an inference that some party, 
or any party to action was negligent. 
—Miller y. Cranston, 106 P.2d 9638. 

Cal.App. In action against operator 
of automobile parking station by em- 
ployee of one engaged‘in washing out- 
side walls of building adjacent to sta- 
tion for injuries sustained in fall from 
scaffold when electric light cord hang- 
ing from scaffold was caught on auto- 
mobile which one in charge of station 
was driving from where it was parked 
almost beneath scaffold, pursuant to 
agreement between operator of station 
and one engaged in washing walls, in- 
struction that operator of station was 
required to use such care as an ordi- 
narily prudent person would have used 
where movement of ‘any’? automobile 
at station would endanger safety of 
workmen was not erroneous, where no 
issue arose with respect to any automo- 
bile except the automobile on which 
light cord caught.—Beck v. Sirota, 109 
P.2d 419. 

Cal.App. In action arising out of au- 
tomobile collision on city street, where 
evidence was conflicting as to whether 
defendant was entering street at inter- 
section without stopping at stop sign, 
or whether she was in act of making 
U turn, trial court did not err in giv- 
ing instructions as to law pertaining 
to stop signs. Vehicle Code, § 577, St, 
ae p. 190.—Bauer y. Davis, 111 P.2d 

Cal.App. In action for death of pe- 
destrian killed while crossing street 
by a bus, instruction that there was 
presumption that pedestrian used or- 
dinary care for her safety was not er- 
ror where facts established by the evi- 
dence were not irreconcilable with such 
presumption._Schulman vy. Los Ange- 
les Ry. Corporation, 111 P.2d 924. 


Cal.App. In action against city and 
manager of its airport by owners of 
airplane which collided with automo- 
bile on runway of airport driven by 
person employed on W. P. A. project 
at airport, defendants’ requested in- 
struction that driver of automobile 
was not a servant or employee of ei- 
ther city or manager should have been 
given where complaint had alleged that 
driver was in employ of city and man- 
ager and there was uncertainty in evi- 
dence on that point.—Pignet v. City of 
Santa Monica, 115 P.2d 194. 

In action against city and manager 
of its airport by owners of airplane 
which collided with automobile on run- 
way of airport defendants’ requested 
instruction that negligence, if any, of 
driver of automobile was not imputable 
to city and manager should have been 
given, where complaint had alleged 
that driver was in employ of city and 
manager, and there was evidence that 
driver was using a city owned concrete 
mixer in W. P. A. construction proj- 
ect at airport over which city exer- 
cised some supervision.—Pignet v. City 
of Santa Monica, 115 P.2d 194, 

In action against city and manager 
of its airport by owners of airplane 
which collided with automobile which 
was being driven on runway of air- 
port by operator of city owned con- 
crete mixer used in W. P. A. con- 
struction project at airport over which 
city had some supervision, defendants’ 
requested instruction that if auto- 
mobile driver’s negligenve was sole 
eause of collision verdict should be for 
defendants should have been given, in 
view of uncertainty created by the 
evidence as to whether driver was 
an agent or employee of city.—Pignet 
v. City of Santa Monica, 115 P.2d 194. 

Cal.App. In consolidated actions 
against harbor district and port di- 
rector for injuries sustained when au- 
tomobile driven by port director col- 
lided with automobile in which plain- 
tiffs were riding, contributory negli- 
gence instruction was not erroneous, 
on ground that it was susceptible to 
interpretation that it required defend- 
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ants to prove all acts of contributory 
negligence alleged in their answer. 
Vehicle Code, § 400, St.1985, p. 152.— 
Shields v. Oxnard Harbor Dist., 116 P. 
2d 121. 

Cal.App. In pedestrian’s action 
against a gas and electric company, its 
truck driver, and operator of a bus for 
injuries sustained when pedestrian was 
struck by bus as it was driven to left 
of a safety zone to avoid truck which 
was parked between curb and safety 
zone while driver was servicing street 
light fixtures, where an ordinance pro- 
hibited parking between a safety zone 
and adjacent curb but allegedly con- 
tained an exception in favor of public 
utilities while driver was engaged in 
necessary performance of emergency 
duties, refusal of instruction that if 
driver, at time of accident, was en- 
gaged in work involving maintenance 
of lights pedestrian could not recover 
was proper, since, under evidence re- 
garding servicing of lights, truck was 
not being used in an “emergency” 
within ordinance. Vehicle Code, § 586, 
St.1935, p. 191.—Fennessey v. Pacific 
Gas & Hlectric Co., 116 P.2d 479. 

Colo. In action arising out of auto- 
mobile collision at intersection, where- 
in there was ample evidence that de- 
fendant was driving recklessly, though 
not on left side, it was proper to ad- 
mit in evidence Denver Traffic Code 
preveseng that one ‘drivin to the 
left of the center of the street and 
reckless driving’ loses right-of-way, 
and to include such provision in in- 
structions.—Bauserman v, White, 114 
P.2d 6573 

In action arising out of automobile 
collision at intersection, wherein eyvi- 
dence authorized finding that defend- 
ant lost right of way by driving reck- 
lessly, it was not error to instruct con- 
cerning regulations of Denver Traffic 
Code governing degree of care required 
by drivers in such contingency.—Bau- 
serman v. White, 114 P.2d 557. 

Ga.App. In action for death of guest 
in automobile which collided with rear 
of a parked truck, trial court did not 
err in refusing to give requested 
charge that if jury believed that truck 
did not have a_ stop light on the 
rear, that would be negligence per 
se, where the evidence was that a ‘“‘stop 
light” is a light on the rear of a vehi- 
cle and is illuminated by a foot-brake 
when the vehicle is being stopped, 
since absence of a stop light could not 
have contributed to the collision, in 
view of fact the truck was_standing 
still—Mishoe vy. Davis, 14 S.H.2d 187. 
64 Ga.App. 700. 


Il.App. In action for injuries sus- 
tained in head-on automobile collision, 
based on theory that truck was negli- 
gently and wantonly operated on left 
side of highway, in which answer de- 
nied negligence and that plaintiffs ex- 
ercised ordinary care, refusal of de- 
fendant’s instruction that if injury to 

laintiffs was accidental and neither de- 
endant nor plaintiffs were negligent or~ 
guilty of willful and wanton conduct 


Ill.App. In action for injuries in col- 
lision between automobile and tractor 
and semi-trailer, instruction informing 
jury in language of complaint on charg- 
es of negligence therein which supple- 
mented instruction in which language 
of statute was given was not erroneous 
on ground that there was no credible 
evidence to support each of elements of 
instruction, where charge of negligence 
was alleged in complaint in the alterna- 
tive and it was only necessary that 
plaintiff sustain one or more of several 
charges of negligence proximately caus- 
ing injuries. Simith-Hurd Stats. ec. 95% 
§§ 146, 211.—Selman vy. Midwest Haul- 
ers, 33 N.H.2d 140, 309 Ill. App. 154. 

Ind.App. In automobile occupant’s 
action for injuries, instruction given at 
request of driver of approaching auto- 
mobile that it was unlawful for any 
person in the state to operate a motor 
vehicle upon any public highway of the 
state while under the influence of in- 
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toxicating liquor was not objectionable 
as going outside issues, where evidence 
was offered to prove that owner and 
driver of preceding automobile had 
been drinking intoxicating liquor prior 
to the accident.—Jones v. Cary, 31 
N.E.2d 74. 


Iowa. In action against motorist for 
injuries sustained by pedestrian when 
struck by automobile at night, instruc- 
tion that emergency not of motorist’s 
own making would constitute such legal 
excuse as would excuse motorist’s fail- 
ure to stop within assured clear dis- 
tance ahead, was not error as casting 
burden on motorist. Code 19381, § 
5029.—_Swan v. Dailey-Luce Auto Co., 
293 N.W. 468. 

Iowa. In action for death of motorist 
whose automobile collided with trailer 
portion of defendant’s truck and trailer 
approaching from opposite direction, 
evidence was sufficient to support por- 
tion of instruction charging negligence 
on part of truck driver in not main- 
taining truck and trailer and all parts 
thereof in a safe condition. Code 1935, 
§ 5105-a29.—McCarthy v. Mandery, 294 
N.W. 583. 


Iowa. In action for injuries sus- 
tained by bicyclist when struck by au- 
tomobile making left turn at intersec- 
tion, trial court properly instructed on 
statute requiring motorist intending 
to make left turn to give an appropri- 
ate signal for not less than last 100 feet 
traversed before turning, notwithstand- 
ing that motorist was required to stop 
momentarily at intersection before 
turning left because of a “stop-and-go 
signaling device’. Code 1939, §§ 5025.- 
at AI ene te vy. Johnson, 294 N. 


Iowa. In action for injuries sus- 
tained in collision between automobile 
and approaching truck on_ straight 
highway at night, an instruction set- 
ting out grounds of negligence was not 
erroneous for failure to tell jury that 
failure to yield one-half the road was 
prima facie negligence where there was 
no evidence of any meeting upon the 
ae Bebe between the vehicles, the 
automobile being at all times on the 
right hand lane, and the truck being 
on its right hand side until truck sud- 


denly turned into the other lane. 
Code 1935, § 5020.—Bailey v. Fred- 
ericksburg Produce Ass’n, 295 N.W. 
122. ‘ 

Iowa. In action for death of oc- 
cupant of automobile, which had 


reached center or little past center of 
intersection before it wags struck on 
front door by defendant’s truck ap- 
proaching from right of automobile, 
evidence was sufficient to authorize 
finding that the automobile was the 
first to enter the intersection, and jus- 
tified instruction regarding truck 
driver’s failure to yield the right of 
way.—Stein v. Sharpe, 295 N.W. 155. 

Iowa. Action for injuries sustained 
by seven year old child when struck 
vy truck as she ran into street in front 
of truck between intersections was 
properly submitted to jury under in- 
structions requiring jury to find for 
the defendant, unless jury found truck 
driver had not exercised reasonable 
care to see child in time to avoid colli- 
sion and specifically charging that if 
jury found child suddenly ran into the 
street from between parked automo- 
biles where she could not be seen by 
driver, driver would not be liable for 
injuries, and that driver would not be 
liable for injuries resulting from an 
emergency not of his making if driy- 
er acted with due care, and that no 
presumption of negligence arose from 
the happening of the accident itself.— 
McMahon vy. Rauch, 298 N.W. 908, 230 
Iowa 674. 

Ky. Bvidence that passenger in au- 
tomobile observed child crossing street 
when the child was about 20 feet from 
the point where the child was struck 
by the automobile, which was near cen- 
ter of street, that there was no other 
trafic at time of accident, and that, 
after passenger warned motorist of 
presence of child, motorist jerked 
wheels of automobile to left and ap- 
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plied brakes in unsuccessful attempt to 
avoid striking the child, did not war- 
rant giving of a “sudden appearance” 
instruction.—Dr. Pepper Bottling Co. 
of Kentucky v. Hazelip, 144 S.W.2d 
798, 284 Ky. 333. 

Ky. An instruction that it was de- 
fendant’s duty to use ordinary care in 
operation and control of his automobile 
in backing or having it pulled out on 
main traveled portion of highway so 
as to avoid collisions with approaching 
vehicles, including plaintiff’s truck, was 
not erroneous where it appeared from 
defendant’s testimony that when auto- 
mobile was struck he was backing out 
of a driveway to make a turn.—Tucker 
v. Ragland-Potter Co., 148 S.W.2d 691, 
285 Ky. 533. 


Ky. In action for damages to plain- 
tiff’s truck which collided with defend- 
ant’s automobile standing or backing at 
an angle across highway at night, there 
was no room for an instruction under 
the statute relating to disabled auto+ 
mobiles where defendant’s automobile 
had been pulled out of a ditch and had 
been moving on its own power before 
collision. Ky.St. § 2739g-48.—Tucker 
v. Ragland-Potter Co., 148 S.W.2d 691, 
285 Ky. 533. 


Ky. In action for injuries and dam- 
age sustained in automobile collision, 
instructing as to duty to give warning 
if jury believed warning necessary un- 
der circumstances, was error, where 
both automobiles were in plain view of 
each other from time each was several 
hundred feet from point of collision, 
and there is no duty to signal ap- 
proach of automobile to one who al- 
ready knows it is approaching.—Ra- 
bold v. Gonyer, 148 S.W.2d 728, 285 
Ky. 618. 


Minn. Where in personal injury ac- 
tion against defendant there was no 
evidence warranting a finding that 
emergency was the fault of the plain- 
tiff or the driver of his automobile, 
but there was evidence from which 
jury could find that defendant’s fault 
in the operation of his automobile, cre- 
ated the emergency as to him, and 
court’s general charge as to due care 
was a better guidance for the jury 
than an instruction on the sudden 
emergency rule, defendant was not en- 
titled to an instruction concerning the 
sudden emergency rule.—Corridan v. 
Agranoff, 297 N.W. 759. 


Mo. In action for death of plaintiff's 
husband fatally injured in automobile 
accident, instruction that it was jury’s 
duty to decide first whether there was 
any negligence on part of defendants 
and that if plaintiff was not entitled 
to recover, “that is, if plaintiff has 
not shown to your reasonable satis- 


-faction by the preponderance or greater 


weight of the credible evidence upon 
the question of negligence that she 
should recover at your hands, then in 
your deliberations you should not and 
must not consider to what extent, if 
any, plaintiff has been damaged b 
reason of the death of her husband”, 
was not objectionable as placing bur- 
den of proof, with respect to issues of 
contributory negligence and sole negli- 
gence of operator of truck in which 
deceased was riding, on laintiff.— 
Mendenhall v. Neyer, 149 S.W.2d 366. 


Mo. In automobile collision case, in- 
struction that burden was upon plain- 
tiff to prove, by preponderance of evi- 
dence, every fact which, under instruc- 
tion of the court, he was required to 
prove in order to make out his case, 
was not erroneous on ground that, 
when read in connection with other 
instructions, it erroneously placed upon 
plaintiff burden of proof with respect 
to issue of contributory negligence sub- 
mitted by other instructions.—Corn- 
well v. Highway Motor Freight Line, 
152 8.W.2d 10. 

Mo.App. In suit by automobile pas- 
senger for injuries sustained when 
stalled automobile which was parked 
partially on highway at night was 
struck in rear by truck, evidence that 
for a distance of between 600 and 900 
feet truck driver was blinded by lights 
of approaching automobile did not 
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show that automobiles or persons were 
on highway where truck would have 
collided with them in attempting to 
avoid striking the stalled automobile; 
hence instruction relating to whether 
accident could have been avoided with- 
out threatening safety of others was 
properly omitted as not being support- 
ed by evidence.—Day vy. Banks, 143 S. 
W.2d 68. 

In suit by automobile passenger for 
injuries sustained when stalled auto- 
mobile which was parked partially on 
highway at night was struck in rear 
by truck, evidence that tail light on 
automobile was burning and could be 
seen for a distance of more than a 
quarter of a mile, and that truck could 
have been stopped within 75 feet, and 
evidence as to the force of the impact 
with which truck struck automobile, 
warranted passenger’s instruction with 
respect to whether truck could have 
been stopped and collision avoided after 
driver saw or could have seen the au- 
tomopite ues. vy. Banks, 143 S.W.2d 


Mo.App. Evidence was sufficient for 
jury to find that electric stopping sig- 
nal on defendant’s automobile was in 
good working order and worked on 
day of accident, and that defendant 
did not stop suddenly ahead of plain- 
tiff’s automobile which collided with 
defendant’s automobile, and thus war- 
ranted giving of instruction that if 
electric signal was in working order 
and defendant so operated automobile 
that signal worked, and if defendant 
did not stop suddenly, defendant owed 
no duty to signal with his hand and 
arm. Mo.St.Ann. § 7777(h, k), p. 5214. 
ryvieliade crs v. Reichholdt, 150 S.W.2d 


Neb. Instruction that defendant's 
failure to display clearance lights and 
taillights on the rear of its truck was 
not the proximate cause of accident, 
and jury should disregard plaintiff's 
testimony that defendant failed to dis- 
play such lights, was properly given, 
where the testimony of plaintiff him- 
self showed that he saw defendant’s 
truck and had a constant view of it in 
time to avoid the accident, in absence 
of negligence on the part of the de- 
fendant.—Hief v. Roberts Dairy Co., 
296 N.W. 331. 


N.H. In actions against defendant 
who, upon approaching intersection in 
daytime in city, drove automobile at 
speed of from 50 to 60 miles per hour, 
passed plaintiffs’ automobile, and, after 
reducing speed to about 40 miles per 
hour, came to sudden stop 50 or 60 
feet in front of plaintiffs’ automobile 
which struck rear of defendant’s auto- 
mobile, defendant’s requests for in- 


structions to effect that defendant was ~ 


liable for negligence only after passing 
plaintiffs’ automobile were properly de- 
nied, since, if defendant was negligent 
in passing plaintiffs’ automobile, such 
negligence might be found to be proxi- 
mate cause of collision—Weiss v. Was- 
serman, 15 A.2d 861. 


Ohio App. In action ‘arising out of 
collision between defendant’s automo- 
bile and automobile operated by son of 
plaintiff’s insured, instruction that ver- 
dict should be for defendant if son’s 
failure to exercise ordinary care proxi- 
mately contributed to collision was 
proper, where testimony of insured, 
who was riding with son, indicated that 
insured was paying close attention to 
driving of automobile at time of colli- 
sion.—General Exchange Ins. Co. v. 
Elizer, 31 N.E.2d 147. 


Pa.Com.Pl. It was not error, in de- 
fining wanton negligence, to state, ‘‘that 
he was careless of his duties which 
devolve upon any one who operates an 
automobile on the highway, especially 
where there are little boys around and 
running away from him.’’—Heffelfinger 
v. Schell, 50 Dauph. 1. 

Pa.Com.Pl. Inasmuch as the entire 
theory of defendant’s case was that the 
boy did the unusual thing, and the 


defendant himself said that that was 


the cause of the accident, there was no 
error in charging that it was the duty 
of the defendant to expect the unusual 
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from* children.—Heffelfinger v. Schell, 50 
Dauph. 1. 

Tenn.App. In suit for damages to 
automobile, defendant’s special request 
which did not constitute an accurate 
statement of the facts relied on was 
properly refused.—Chattanooga Ice De- 
livery Co. v. George F. Burnett Co., 147 
S.W.2d 750. 

Tex.Com.App. In action for injuries 
sustained by occupant of parked auto- 
mobile which was struck by overtaking 
automobile which had veered off paved 
portion of highway in vicinity of a 
third automobile and had struck the 
rear of a fourth parked automobile, 
evidence raised a question of new and 
independent cause, and the Court of 
Civil Appeals erred in upholding the 
trial court’s failure to define new and 
independent cause and include that 
term in its definition of proximate 
eause.—Jackson v. Edmondson, 151 S. 
W. 2d 794, 136 Tex. 405, reversing 129 
S.W.2d 369. 


Tex.Civ.App. In pedestrian’s action 
for injuries sustained when struck by 
automobile, court’s definition of proxi- 
mate cause was not objectionable on 
ground that it did not contain defi- 
nition of new and independent cause 
where no acts of third persons nor 
present existing conditions of objects 
not under control and supervision of 
either of the parties were involved in 
accident which occurred about 2 0’- 
clock p. m. on broad paved street and 
it did not appear that traffic was heavy 
nor that pavement was wet or other- 
wise than perfectly natural or that 
any outside agency brought about the 
accident.—Norris Bros. v. Mattinson, 
145 S.W.2d 204. 


Tex.Civ.App. Where driver drove au- 
tomobile at speed in excess of 45 miles 
per hour in outskirts of city and after 
approaching automobile with blinding 
headlights had passed observed truck 
50 to 60 feet ahead and attempted to 
pass it but was forced to right by an- 
other approching automobile and auto- 
mobile was driven into rear of truck, 
speed of automobile was unlawful and 
driver’s operation of automobile at such 
speed was negligence which continued 
to point of impact and causal connec- 
tion between driver’s negligence and en- 
suing consequences was not destroyed 
by approaching automobile with blind- 
ing headlights so as to require an 
instruction on “new and independent 
cause’ in automobile occupant’s action 
for injuries since blinding lights were 
not an “intervening cause” of collision 
but at most a “concurring cause” or 
“contributing cause.” Vernon’s Ann.P, 
Cc. art. 827a, § 8—Horne Motors v. 
Latimer, 148 S.W.2d 1000, error dis- 
missed, judgment correct. 


Wash. In action for wrongful deaths 
resulting from collision between auto- 
mobile and truck, testimony of disin- 
terested witnesses was sufficient to 
overcome presumption of due care on 
part of automobile driver, and submis- 
sion of instruction on the presumption 
was error.—Sweazey vy. Valley Trans- 
port, 107 P.2d 567. 


Wash. An instruction upon statute 
giving right of way to vehicles on right 
simultaneously approaching point with- 
in intersection should state that duty 
to avoid accident at intersection rests 
upon both drivers; that primary duty 
rests upon driver on the left, which 
duty he must perform with reasonable 
regard to maintenance of a fair margin 
of safety at all times; that, if two au- 
tomobiles collide within intersection, 
then they are “simultaneously ap- 
proaching given point within intersec- 
tion’, within meaning of statute; and 
that driver on left assumes burden of 
producing evidence which will carry to 
jury the question as to whether driver 
on right so negligently operated his 
automobile as would deceive a reasona- 
bly prudent driver on the left and war- 
rant him in going forward upon the as- 
sumption that he had right to proceed. 
Rem.Rev.Stat. § 6360—88.—RFetterman 
vy. Levitech, 109 P.2d 1064. 


Wash. Evidence was sufficient for 
jury to find that collision with minor 
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bicyclist resulted solely from motorist’s 
failure to keep a proper lookout and 
that motorist in the exercise of reason- 
able care should have seen bicycle en- 
tering highway from private driveway, 
and hence instructions that every mo- 
torist must keep a lookout for bicy- 
clists, pedestrians, or others about to 
enter upon or entering upon the road- 
way in front of the automobile, and 
that motorist was required to give 
warning of her approach if she saw, or 
in the exercise of reasonable care 
should have. seen, bicycle approaching 
highway, were properly given.—Rieger 
v. Kirkland, 111 P.2d 241. 


Wash. In action for personal inju- 
ries and property damages sustained 
in intersectional collision, wherein de- 
fendants filed a cross-complaint, trial 
court’s refusal to give plaintiffs’ re- 
quested instruction that city ordinance 
required drivers to proceed on right- 
hand side of street and as closely as 
practicable to right-hand curb, except 
on one-way streets, was not error, al- 
though plaintiffs testified that defend- 
ants’ automobile was over or partly 
over center line of street as it went 
through intersection, where it ap- 
peared that if such testimony was 
true, it would have made the accident 
less likely to happen than if defend- 
ants’ automobile was on right-hand 
Ns of street.—Leer v. Cohen, 116 P.2d 

5. 
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Mo.App. In action for injuries to 
pedestrian struck by truck while cross- 
ing street, wherein defendant received 
a sole cause instruction submitting 
theory that pedestrian walked into 
rear of truck, an instruction which in 
effect presented the occurrence as a 
mere casualty within meaning of acci- 
dent was properly refused, where evi- 
dence clearly showed the cause of the 
cere ere oe v. Prater, 152 S.W. 
2d ; 


§ 1150 
C.C.A.Iowa. If automobile collision 
occurred as result of decedent’s driv- 
ing off highway on which he was trav- 
eling, into defendant’s automobile 
standing on an intersecting highway, 
then the collision was the decedent’s 
fault, and there could be no recovery 
from defendant, and decedent’s han- 
dling of his automobile before the col- 
lision would be immaterial, but if 
collision occurred because defendant 
made a left turn off intersecting high- 
way in face of decedent’s closely ap- 
proaching automobile, then decedent’s 
handling of his automobile was a ma- 
terial inquiry under the court’s instruc- 
tions and under the Jaw.—Peterson v. 

Sheridan, 115 F.2d 121. 


D.C.D.C. In action for damages aris- 
ing out of automobile collision at in- 
tersection, where defendant introduced 
testimony that plaintiff failed to slow 
down on approaching intersection and 
was driving at greater rate of speed 
than was reasonable, and plaintiff in- 
troduced. testimony tending to show 
that defendant in exercise of reasonable 
care should have seen plaintiff’s automo- 
bile in a position of peril at time de- 
fendant passed “stop” sign without 
coming to a stop, evidence justified an 
instruction on “last clear chance’ doc- 
Eber BEORRS, v. Weschler, 36 F.Supp. 

Ark. In action for loss of colt 
struck by defendant’s automobile on 
highway, plaintiff’s testimony that colt 
was on highway within defendant’s 
range of vision justified giving of in- 
struction directing jury to consider evi- 
dence to which last clear chance rule 
was applicable, notwithstanding defend- 
ant testified that he did not see colt.— 
Davis v. Draper, 148 S.W.2d 662. 


Cal.App. In actions for deaths of 
pedestrians who were struck by auto- 
mobile while crossing highway, in- 
structions relating to contributory neg- 
ligence of pedestrians were not error 
where there was some evidence from 
which jury might have inferred con- 
tributory negligence.—Garcia v. Con- 
rad, 104 P.2d 527. 

Cal.App. In automobile accident case, 
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instruction on last clear chance doc- 
trine, given at request of plaintiff, 
was error, where at best no more than 
a possible chance to avoid accident ex- 


isted.—Warwick v. Maneely, 104 P.2d 
831, followed in 104 P.2d 838, two 
cases. 

Cal.App. In personal injury action 


for injuries sustained by plaintiff when 
run over by a truck, trial court did not 
err in refusing to give defendants’ re- 
quested instructiongy applying to the 
case the doctrine of assumption of 
risk, where instructions were full and 
complete with respect to the ordinary 
risks, and there was no evidence of any 
knowledge on the part of plaintiff of 
any extraordinary risks.—Martin, Con- 
tinental Casualty Co., Intervener, v. 
Clinton Const. Co., 105 P.2d. 1029, re- 
hearing denied 106 P.2d 629. 


Cal.App. Where there was evidence 
in motorist’s action for injuries that 
motorist attempted left turn from far 
left side of highway without seeing 
that the movement could be made in 
safety in face of an approaching au- 
tomobile which jury could have found 
had right of way, and motorist conse- 
quently placed himself in a position 
of danger, it was not error to give 
instruction embodying statutes regu- 
lating making of turns on highway, 
and informing jury that if motorist vi- 
olated any of the statutory provisions 
and such violation was negligence prox- 
imately contributing to accident, mo- 
torist could not recover. Vehicle Code, 
§§ 540, 543-546, 551, St.1935, pp. 184- 
186.—Miller vy. Cranston. 106 P.2d 963. 


Instruction that motorist was _ re- 
quired to proceed while in intersection 
in a careful 'and prudent manner, and 
if he failed to exercise such care, even 
though he originally may have had the 
right of way across the intersection, 
and that such negligence if any proxi- 
mately contributed in any degree how- 
ever slight to happening of accident, 
then motorist could not recover was 
not error as against contention that 
EAE pe ae cade that motorist as a 
matter of law had right of way.—Mill 
v. Cranston, 106 Pd 963. bs iy 


In motorist’s action for injuries sus- 
tained in coilision when attempting a 
left turn on a highway in face of ap- 
proaching automobile, court properly 
gave instruction on the doctrine of 
imminent peril leaving application of 
doctrine to jury where evidence if be- 
lieved was sufficient to support rule.— 
Miller vy. Cranston, 106 P.2d 968. 


Instruction that if situation in which 
motorist found himself before attempt- 
ing to make left turn was such as 
would have compelled a reasonable per- 
son under same circumstances to stop 
and wait for approaching trafiic to pass 
before attempting to cross center of 
highway then it would have been negli- 
gent for motorist to cross center of 
highway was properly given under evi- 
Ben ce ley vy. Cranston, 106 P.2d 


Cal.App. Where there was evidence 
that at time pedestrian was struck by 
automobile it was dark, that there was 
but one 60 candle power light above 
center of intersection a short distance 
away, that pedestrian was dressed in 
gray suit and that pedestrian wore 
same suit on witness stand, instruction 
that pedestrian crossing public high- 
way was under duty to exercise reason- 
able care for his own safety, and such 
duty was greater when pedestrian 
should have known by virtue of dark- 
ness, color of clothes, or presence of 
light upon highway that it would be- 
come difficult for operator of motor 
vehicle to observe him, stated correct 
rules of law and was based on facts 
in evidence.—Colburn y. Schilling, 107 
P.2d 279. 


Where evidence indicated that pedes- 
trian looked to right on reaching curb 
and obseryed motorist approaching 
from that direction, that pedestrian 
then started across street and did not 
again look to right, instructions re- 
garding pedestrian’s duty to look and 
take precautions for his own safety 
were based upon the evidence and were 
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not objectionable on ground that they 
assumed that pedestrian walked di- 
rectly into path of danger without tak- 
ing precaution. Vehicle Code, § 562, 
S$t.1935, p. 188—Colburn y. Schilling, 
107 P.2d 279, , 

Cal.App. In an automobile accident 
case, if, under any reasonable view of 
the evidence, the last clear chance doc- 
trine could apply, it was proper to give 
instructions on that doctrine.—Jones 
v. Yuma Motor Freight Terminal, 114 
P.2d 438. 

Evidence was sufficient for jury to 
find that plaintiff motorist was con- 
tributorily negligent in turning to the 
left across highway without observing 
defendants’ oncoming truck and that 
plaintiff was left in a position of peril, 
that defendant truck driver knew of 
plaintiff’s perilous situation, that plain- 
tiff could not through the exercise of 
ordinary care escape from the danger, 
and that by sounding his horn and 
slackening his speed truck driver could 
have prevented collision, and hence an 
instruction on the “last clear chance 
doctrine’ was justified—IJones v. Yu- 
ae Motor Freight Terminal, 114 P.2d 
438, 


Conn. In pedestrian’s action for in- 
juries sustained when struck by auto- 
mobile while standing in the middle 
of street where pedestrian was ma- 
rooned in the middle of the street aft- 
er alighting from street car when 
traffic light changed and did not enter 
the intersection against the red light, 
.failure of the court to charge in ac- 
cordance with provisions of the stat- 
ute forbidding the pedestrian to cross 
highway against red of stop signal was 
not error since statute was designed to 
afford a rule of conduct for pedestrians 
erossing or about to cross highway 
from one curb to another. Gen.St.1930, 
§ 395(b).—Atkins v. Varrone, 14 A.2 
Vols) 127 4Conn. 156, : 


Fla. Under evidence that _ plaintiff 
motorist was traveling at 380 to 35 
miles per hour just within city, that 
speed of defendant motorist who was 
approaching city was 20 to 25 miles 
per hour, that the automobiles were 
within view of the occupants of each 
at least 150 feet before they entered 
intersection, that day was clear, that 
there were stop signs on avenue just 
before intersection where defendant en- 
tered, that no warnings were sounded 
py either and that neither slackened 
his speed nor materially altered the 
course of vehicles, refusal to charge 
jury at plaintiff’s request on the “last 
clear chance” doctrine was not error.— 
Davis v. Cuesta, 1 So.2d 475. 


Ga.App. In personal injury action 
arising out of collision between trucks 
requested instruction that law placed 
ony on plaintiff to keep lookout for 
vehicles on road ahead of him, and 
that, if jury should find that there 
was nothing to prevent him in exer- 
cise of ordinary care from seeing de- 
fendant’s truck in time to avoid strik- 
ing it, plaintiff could not recover even 
if defendant was guilty of negligence 
in blocking road, was correct and, un- 
der the evidence, was erroneously re- 
fused.—Minnick v. Jackson, 13 S.H.2d 
891, 64 Ga.App. 554. 


Idaho. In action for death of minor 
who was riding on highway in country 
at night on bicycle which had no 
lighted headlamp, where bicycle had 
reflectorized tail light and was struck 
from rear by automobile whose driver 
was blinded by approaching headlights, 
giving of instruction requiring jury to 
find causal connection between absence 
of headlamp and accident in order to 
find minor contributorily negligent was 
not error.—Maier v. Minidoka County 


Motor Co., 105 P.2d 1076. 
Ill.App. In action for injuries sus- 
tained to occupants of automobile 


which collided with tractor and semi- 
trailer when automobile was on its 
right hand side of road, stock instruc- 
tion setting forth degree of care re- 
quired by one who is confronted with 
sudden danger was proper in view of 
fact that tractor and trailer came dia- 
gonally across slab to point of collision. 
Smith-Hurd Stats. c. 954%, §§ 146, 151, 
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211.—Selman vy. Midwest Haulers, 33 N. 
H.2d 140, 309 Ill.App. 154. 

Ind. In action for death of minor 
pedestrian struck by approaching auto- 
mobile while walking on left edge of 
highway, wherein motorist testified that 
he did not think that pedestrian saw 
him before the automobile struck him, 
instruction on pedestrian’s contributory 
negligence, authorizing jury to find 
that pedestrian was suddenly and unex- 
pectedly placed in position of great ap- 
parent danger, was not erroneous.— 
Pfisterer v. Key, 33 N.H.2d 330. 

Ind.App. In action arising out of 
automobile collision, instruction on 
plaintiff’s rights when confronted with 
sudden peril was not erroneous where 
contributory negligence was not shown 
as matter of law.—Toenges v. Walter, 
32 N.H.2d 95. 

Ind.App. In action for injuries to 
pedestrian who, while walking on high- 
way at night, was struck from rear by 
trailer attached to automobile tractor 
which swerved to the left to avoid 
striking pedestrian, wherein evidence 
showed that pedestrian was given no 
warning of approach of tractor and 
that pedestrian was not aware of the 
approach until he heard a rumble im- 
mediately behind him, pedestrian was 
entitled to an instruction as to duty 
imposed upon him when suddenly con- 
fronted with peril—Zoludow v. Kee- 
shin Motor Express, 34 N.E.2d 980. 


In action for injuries to pedestrian 
who, while walking on highway at 
night, was struck from rear by trail- 
er attached to automobile tractor which 
swerved to the left to avoid striking 
pedestrian, refusal of instruction, 
which dealt with duty imposed upon 
pedestrian when suddenly confronted 
with peril, was error where evidence 
showed that pedestrian was given no 
warning by driver of tractor and was 
not aware of approach thereof until pe- 
destrian heard a rumble immediately 
behind him, and the only other in- 
struction involving duty which law 
imposed upon pedestrian for his own 
safety, was an instruction which de- 
fined reasonable care.—Zoludow v. Kee- 
shin Motor Express, 34 N.E.2d 980, 


Ky. In actions arising out of auto- 
mobile intersectional collision, refusal 
to instruct that fact that motorist was 
driving in excess of 25 miles per hour 
in a residential section of a city was 
prima facie evidence of unreasonable 
and improper driving was not error, 
under the evidence.—Willett v. Bradas 
Se oneeee 142 S.W.2d 139, 283 Ky. 


In actions arising out of automobile 
accidents, it is not proper to! instruct 
that fact that motorist was exceeding 
statutory speed limit is prima facie 
evidence of unreasonable and improper 
driving, unless there is specific and 
definite evidence that statutory speed 
limit was being violated.—Willett v. 
Bradas & Gheens, 142 S.W.2d 139, 283 
Ky. “5265. 

Mich. In action for damages sus- 
tained in automobile accident where 
there was direct conflict in testimony 
as to whether plaintiff’s driver’s view 
of the intersecting highway was ob- 
scured, an instruction that if plaintiff’s 
driver could have seen defendant’s car 
by making proper obse”vation without 
driving onto the traffic lane, and he 
failed to make such observation, then 
he’ was guilty of contributory negli- 
gence and could not recover, was prop- 
er.—Gallagher v. Walter, 299 NW. 
811, 299 Mich. 69. 

In an action for damages sustained 
in an automobile accident, in which 
both drivers testified that the accident 
occurred so quickly that they could 
not avoid it, the court properly refused 
to charge jury on subject of subse- 
quent negligence.—Gallagher v. Walter, 
299 N.W. 811, 299 Mich. 6 

Minn. In action for injuries  sus- 
tained by plaintiff who was struck by 
defendant’s automobile while plainti 
walked on shoulder along his right 
side of highway to warn defendant 
and other motorists that plaintiff’s au- 
tomobile was stalled on highway, de- 
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fendant’s requested instruction — that 
rule that each party may act on as- 
sumption that the other would exercise 
due care in operation of his own auto- 
mobile would have no application to 
plaintiff, if jury should find that.plain- 
tiff knew that defendant might not be 
able to prevent injury, was properly 
refused as inapplicable to the facts.— 
Corridan v. Agranoff, 297 N.W. 759. 

Mo. In action for damages arising 
out of collision between meeting trucks 
which collided when driving through 
smoke on highway, where evidence dis- 
closed that both trucks.were on their 
respective sides of highway when en- 
veloped by cloud of smoke and after 
plaintiff’s truck entered smoke cloud 
there was no discovered or discoverable 
peril, instruction on “humanitarian 
doctrine’ was properly refused as in- 
applicable—Baker v. Wood, 142 S.W.2d 
83. 


Mo. In action for injuries sustained 
by guest in automobile which collided 
with truck, instruction submitting case 
under humanitarian doctrine was au- 
thorized by pleadings and evidence.— 
Evans v. Farmers Elevator Co., 147 S. 
W.2d 593. 


Mo. In pedestrian’s action for in- 
juries sustained when struck by de- 
fendant’s automobile after stepping in- 
to street beyond a parked automobile, 
defendant’s evidence was sufficient to 
support a sole cause instruction, but 
sole cause instruction given authoriz- 
ing verdict for defendant if jury found 
that pedestrian: walked into and 
against the side of defendant’s auto- 
mobile near the right front fender did 
not correctly hypothesize the facts and 
did not authorize a finding of pedes- 
trian’s sole cause negligence, and hence 
the giving of the instruction was preju- 
dicial to pedestrian.—Shields v. Kel- 
ler, 153 S.W.2d 60. 


Mo.App. Even if defendants’ request- 
ed instruction based on city ordinance 
prescribing pedestrians’ rights and du- 
ties at controlled intersections correct- 
ly declared law in telling jury that if 
pedestrian walked behind street car 
into side of defendants’ truck, she was 
guilty of negligence and defendants’ 
evidence supported such a defense, trial 
court did not err in refusing defend- 
ants’ requested instruction, where in- 
struction did not purport to submit 
such defense, but was solely upon mat- 
ter of alleged violation by pedestrian 
of traffic ordinance, and ordinance was 
not applicable under facts.—Smart y. 
Raymond, 142 S.W.2d 100. 


Mo.App. In collision case wherein 
evidence fixed danger zone at point 
within intersection, instruction, under 
humanitarian doctrine, that plaintiff 
could recover if he was approaching 
and in a position of imminent peril and 
if driver of defendant’s truck saw or 
could have seen plaintiff in such place 
of imminent peril in time to have 
avoided striking plaintiff’s automobile, 
was not only confusing for erroneously 
treating “approaching a position of 
peril’ and “being in a position of peril” 
as synonymous, but was erroneous as 
extending, contrary to evidence, the 
danger zone to street on which plain- 
tiff was approaching the intersection. 
—Hanks vy. Anderson-Parks, Ine., 143 
S.W.2d 314. 


Mo.App. In action for injuries sus- 
tained when plaintiff’s automobile col- 
lided with defendant’s automobile 
which had stopped ahead of plaintiff, 
instruction submitting issue of con- 
tributory negligence and stating that 
if plaintiff's negligence, if any, con- 
tributed or combined with defendant’s 
negligence, if any, plaintiff could not 
recover, was not erroneous as broad- 
ening the issues on ground that an- 
swer charged that plaintiff’s negligence 
directly contributed to  accident.— 
pe ariaee e vy. Reichholdt, 150 S.W.2d 


Neb. In action for injuries to pedes- 
trian, crossing street on cross-walk at 
intersection when struck by automo- 
bile with which automobile driven by 
defendant collided, evidence held not to 
warrant instruction on contributory 
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negligence.—Soulek v. City of Omaha, 
299 N.W. 368. 4 

Neb. In action against truck owners 
and driver for death of guest in road- 
ster which collided.head on with truck 
on curve of highway, trial court did 
not err in giving instruction on_ last 
clear chance doctrine, where evidence 
tended to prove that truck driver ap- 
plied his brakes but did not turn to 
the right, and that there was space to 
the right of the truck for a right turn 
to avoid the collision, and that the 
roadster was in the aaa lane of 


travel. Comp.St.1929, 30-809.—Ross 
v. Carroll, 299 N.W. 477. 
N.J. In actions arising out of col- 


lision between automobiles traveling in 
opposite directions on four-lane high- 
way, where plaintiff testified that the 
reason he drove in second lane from 
right was that he was approaching a 
side road and kept in lane nearer the 
center in order to be able to avoid any 
automobile that might come out of the 
side road, defendants’ requested charge, 
that if plaintiff drove in left lane on 
right side of highway for purpose oth- 
er than to pass another automobile he 
was guilty of contributory negligence 
and could not recover, was properly re- 
fused.—Claypoole vy. Motor Finance Cor- 
poration, 15 A.2d 794, 125 N.J.L. 440. 


In actions arising out of collision be- 
tween automobiles traveling in opposite 
directions on four-lane highway, where- 
in issue raised by evidence was as to 
which driver crossed center line of 
highway, speed of plaintiff’s automo- 
bile was not in issue, and defendants’ 
requested charge, that if plaintiff was 
driving at excessive speed he was guil- 
ty of contributory negligence and could 
not recover, was properly refused.— 
Claypoole v. Motor Finance Corpora- 
‘tion, 15 A.2d 794, 125 N.J.L. 440. 


Ohio App. In action for death of 
motorist who sustained fatal injuries 
in collision between defendant’s ap- 
proaching truck and motorist’s auto- 
mobile which had stopped on highway 
opposite driveway to motorist’s resi- 
dence, where plaintiff testified that 
truck was not more than 50 feet away 
from automobile and defendant testi- 
fied that it was not more than 25 feet 
away when motorist attempted to turn 
into driveway, requested charge that 
motorist was negligent as a matter of 
law if he attempted to make a left turn 
across path of truck approaching in a 
lawful manner and failed to yield right 
of way to truck was properly given,— 
Kessler vy. Brown, 32 N.H.2d 68. 


In action for death of motorist who 
sustained fatal injuries in collision be- 
tween defendant’s approaching truck 
and motorist’s automobile which had 
stopped on highway opposite driveway 
to motorist’s residence, a requested 
charge on the statutory definition of 
right of way and the requirement of a 
motorist to yield the right of way to 
a vehicle approaching from the right 
was properly given, even though col- 
lision did not occur at the intersection 
of two highways, where motorist in 
making turn into driveway placed his 
automobile in such a position that de- 
fendant’s truck was to the right of the 


automobile. Gen.Code, §§ 6310-28, 
6310-28a.—Kessler v. Brown, 32 N.H. 
2d 68, 

Ohio App. In automobile accident 


case, refusal to give charge that plain- 
tiff, as he proceeded straight through 
intersection had right to assume, un- 
til he had knowledge to contrary, that 
defendant would yield right of way 
to plaintiff and that defendant would 
obey and abide by signal and signs of 
traffic officer, was not error, where 
evidence as to whether officer gave sig- 
nals or signs was in dispute.—Gustely 
v. Bowman, 34 N.E.2d 784, 


Pa. In pedestrian’s action for in- 
juries sustained when pedestrian was 
struck by automobile, where there was 
evidence that pedestrian was intoxi- 
eated and pedestrian’s alleged intoxi- 
eation was defendant’s principal de- 
fense, trial court should have charged 
jury on question of contributory negli- 
gence that if intoxication were proved 
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to exist, then pure should determine 
whether the intoxicated person acted 
as areasonably prudent tere os 
Mee eorarc 15 A.2d 676, 8389 Pa. 


Vt. Refusal of requested instruction 
that it was duty of pedestrian not 
merely to walk along, but to be on 
lookout for automobiles that might be 
coming in same direction, and that jury 
should consider what evidence there 
was, if any, as to what pedestrian did 
for her own safety, was not error, 
where pedestrian’s testimony was to 
effect that she was not walking on 
traveled part of highway but in the 
snow on shoulder of highway, and that 
an automobile, coming from behind her, 
would be able to pass her without in- 
jury.—French v. Nelson, 17 A.2d 323. 


Wash. In action for death of motor- 


, ist whose automobile collided head-on 


with truck and trailer on straight, un- 
obstructed road on a dry, clear morn- 
ing, the trial court properly refused to 
give an instruction on the last clear 
chance doctrine as applied in favor of 
motorist under evidence, and instruc- 
tion given on presumption that a mo- 
torist knows the rules of law govern- 
ing the use of highways, and that he 
may presume that other travelers will 
observe and comply with rules the same 
as he is required to do, was wholly 
adequate. Rem.Rey.Stat. § 6360—76,— 
Erickson v. Barnes, 107 P.2d 348, 


In action for death of motorist whose 
automobile collided head-on with truck 
and trailer on straight, unobstructed 
road on a clear, dry morning, giving 
of instruction that the law presumed 
that motorist was driving his automo- 
bile on his own side of the highway in 
the teeth of conclusive evidence that 
he could not possibly have been doing 
so was erroneous, but the error was 
favorable to plaintiff and could not be 
complained of by her on appeal. Rem. 
Rey.Stat. § 6360—76.—Hrickson vy. 
Barnes, 107 P.2d 348. 


Wash. In truck collision case, state 
vehicle inspector’s testimony that, in 
addition to defective brakes, wheels of 
plaintiffs’ truck were out of alignment 
was sufficient for jury to find that 
plaintiff driver’s inability to regain his 
proper side of road after passing bi- 
eycle at rate he was traveling in time 
to avert collision with defendants’ ap- 
proaching truck was due in part to the 
cumbersome and defective condition of 
the truck, and hence it was not error 
to give an instruction limited to plain- 
tiffs’ truck relating to the operation of 
a vehicle with defective equipment.— 
American Products Co. v. Villwock, 109 
P.2d 570, 182 A.L.R. 1010. 


In action for damages and injuries 
resulting when plaintiffs’ truck after 
passing a bicycle collided with defend- 
ants’ approaching truck on a curve at 
dusk, evidence on matter of visibility 
and plaintiff driver’s conduct justified 
the giving of an instruction that when 
a person testifies that he looked and 
did not see an object which he plainly 
could have seen, the person will not 
be beard to say that he looked and did 
not see.—American Products Co. y. 
Villwock, 109 P.2d 570, 1382 A.L.B. 
1010. 


Wash. In action for damages sus- 
tained in automobile collision at in- 
tersection instruction relating to last 
clear chance doctrine was not inappli- 
cable under evidence on ground that 
everything to avert accident was done, 
—Moen v. Chestnut, 113 P.2d 1030. 

In action involving automobile colli- 
sion at intersection, instruction that 
defendants were liable if defendant ac- 
tually saw plaintiff’s automobile and 
should have appreciated danger of sit- 
uation, but failed to exercise reason- 
able care to avoid collision, was not 
inapplicable on ground that there was 
no testimony that defendant saw plain- 
tiff’s perilous situation in time to avoid 
collision.—Moen v. Chestnut, 113 P.2d 
1030. 

In action involving automobile colli- 
sion at intersection, instruction that 
defendants were liable if plaintiff was 
in position of peril and defendant 
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should have seen peril and appreciated 
it in time to have avoided injury, was 
not erroneous on ground that there 
was no evidence that plaintiff was in 
position of peril from which she could 
not extricate herself.—Moen v. Chest- 
nut, 113 P.2d 1030. 

Wash. In action for personal inju- 
ries and property damages sustained 
in intersectional collision, wherein de- 
fendants filed a cross-complaint, trial 
court’s refusal to give plaintiffs’ re- 
quested instruction that city ordinance 
required drivers to proceed on right- 
hand side of street and as closely as 
practicable to right-hand curb, except 
on one-way streets, was not error, al- 
though plaintiffs testified that defend- 
ants’ automobile was over or partly 
over center line of street as it went 
through intersection, where it ap- 
peared that if such testimony was 
true, it would have made the accident 
less likely to happen than if defend- 
ants’ automobile, was on right-hand 
a of street.—Leer v. Cohen, 116 P.2d 


In action for personal injuries and 
property damage sustained in intersec- 
tional collision, wherein defendants 
filed a cross-complaint, where there 
was evidence from which jury had a 
right to find that plaintiffs’ automobile 
was being driven at an excessive rate 
of speed, an instruction that if jury 
should believe by a preponderance of 
evidence that plaintiff driver did not 
have her automobile under such con- 
trol, and that her failure to have her 
automobile under such reasonable con- 
trol materially contributed to causing 
the collision, then plaintiffs could not 
recover, was proper.—Leer y. Cohen, 
116 P.2d 536. Z 
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Cal.App. In action for death of au- 
tomobile guest as result of injuries 
sustained in collision with another au- 
tomobile at intersection, against driver 
of other automobile, even if plaintiffs 
were entitled to invoke last clear chance 
rule though guest’s contributory neg- 
ligence was not pleaded or established 
by evidence, trial court was justified in 
refusing to give plaintiffs’ proffered in- 
struction on last clear chance rule, 
where instruction did not contain a 
statement of all of the essential ele- 
ments of the rule, and there was no 
substantial evidence of all of the ele- 
ments essential under the rule-——Bram- 
ble v. McEwan, 104 P.2d 1054. 


Idaho. Instructions on last clear 
chance doctrine as applied to motorist 
whose automobile struck girl crossing 
street at night were not erroneous be- 
cause of the inclusion of certain phrases 
and the exclusion of others.—Stearns v. 
Graves, 111 P.2d 882. 


An instruction on the last clear 
chance doctrine referring to “a proxi- 
mate cause’ of injuries sustained by 
girl struck by automobile when cross- 
ing street and referring to the negli- 
gence of both girl and owner and op- 
erator of automobile each as proximate 
causes of accident was confusing and 
misleading, and the giving of that in- 
struction together with trial court’s 
comment from which jury might well 
have understood that the last clear 
chance is the last possible chance con- 
stituted reversible error.—Stearns vy. 
Graves, 111 P.2d 882. 


Mich. Where first motorist stopped 
to avoid striking pedestrian crossing 
street on a misty evening with pave- 
ment wet and icy, second motorist also 
stopped, but the third motorist skidded 
into second automobile, which was pro- 
pelled forward with such force that it 
caused the first automobile to strike pe- 
destrian, in pedestrian’s action against 
third motorist, instruction that if jury 
found that third motorist knew of 
pedestrian’s situation and disregarded 
it without any thought of the circum- 
stances involved, or without due care, 
or without acting as an ordinarily 

rudent and careful person crashed 
nto the automobile ahead knowing 
that pedestrian was in close proxim- 
ity to the first automobile in line, then 
pedestrian might recover, properly 
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brought the question of subsequent 
negligence before the jury.—Agrano- 
ae v. Levine, 298 N.W. 388, 298 Mich. 


Mo. In action for damages arising 
out of collision of meeting trucks 
which collided when driving through 
smoke on highway, instruction under 
humanitarian doctrine requiring de- 
fendant to stop his truck before driv- 
ing into cloud of smoke was properly 
refused because instruction unduly ex- 
tended danger zone.—Baker yv. Wood, 
142 S.W.2d 83. 

Mo. In action for injuries sustained 
by guest in automobile which collided 
with truck, instruction submitting case 
under humanitarian doctrine which re- 
quired that jury find that automobile 
was only approaching and in a position 
of imminent danger was error.—Evans 
a Hlevator Co., 147 S.W.2d 

Mo. In pedestrian’s action for in- 
juries sustained when struck by de- 
fendant’s automobile, an instruction de- 
fining ‘‘due care’ ag used in instruc- 
tions with reference to “the parties” to 
the action as the highest degree of 
eare which a very careful, prudent, 
and skillful automobile operator would 
exercise under the same or _ similar 
circumstances was erroneous where the 
case was submitted solely under the 
humanitarian doctrine.—Shields v. 
Keller, 153 S.W.2d 60. 


Mo.App. In collision case wherein 
evidence fixed danger zone at point 
within intersection, instruction, under 
humanitarian doctrine, that plaintiff 
could recover if he was approaching 
and in a position of imminent peril 
and if driver of defendant’s truck saw 
or could have seen plaintiff in such 
place of imminent peril in time to have 
avoided striking plaintiff’s automobile, 
was not only confusing for erroneously 
treating “approaching a position of 
peril’ and “being in a position of 
peril” as synonymous, but was errone- 
ous as extending, contrary to evidence, 
the danger zone to street on which 
plaintiff was approaching the intersec- 
tion.—Hanks y. Anderson-Parks, Ine., 
143 S.W.2d 314. 


Wash. In action for damages sus- 
tained in automobile collision at inter- 
section, instruction on last clear chance 
doctrine was correct as to form.—Moen 
v. Chestnut, 113 P.2d 1030. 


In action involving automobile colli- 
sion at intersection, instruction that 
defendant would be liable if he ac- 
tually saw plaintiff’s automobile ahead 
of him in street and should have ap- 
preciated danger of situation, but 
failed to exercise reasonable care to 
avoid collision, was not erroneous on 
ground that it did not definitely ad- 
vise jury that appreciable length of 
time to act must be shown before last 
clear chance doctrine could apply, since 
exercise of reasonable care necessarily 
involves time element.—Moen y. Chest- 
nut, 113 P.2d 1030. 
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Iowa. Evidence that had motorist 
been keeping a lookout he would have 
seen pedestrian while pedestrian was 
in motorist’s plain view for considera- 
ble period of time before motorist 
claimed he saw pedestrian briefly be- 
fore he was struck warranted instruc- 
tion that if motorist failed to keep 
proper lookout for persons who might 
be in his line of travel such failure 
would be negligence, notwithstanding 
motorist’s testimony that he first saw 
pedestrian when he ran out from be- 
hind end of parked automobile di- 
rectly in front of motorist.—McMurry 

v. Guth, 295 N.W. 133. 


Vt. In action for injuries to pedes- 
trian struck by automobile traveling in 
same direction while she was walking 
along edge of highway with companion 
on dark afternoon, a charge on “sud- 
den emergency doctrine’, even if sea- 
sonably requested, would have been in- 
appropriate, where no claim was made 
that pedestrian or companion suddenly 
stepped out into traveled roadway in 
front of automobile, and evidence es- 
tablished that the emergency which re- 
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quired motorist to act was due to mo- 
torist’s own breach of duty.—French v. 
Nelson, 17 A.2d 323. 


, let 

C.C.A.Ohio. Where, under Ohio law, 
if maximum weight of vehicle and 
load of tractor and trailer, with which 
automobile collided resulted in injuries 
to automobile occupant, was three tons 
and not over six tons, 25 miles an 
hour was speed limit outside of mu- 
nicipal corporations, whereas, if com- 
bined weight of vehicle and load was 
in excess of six tons, speed limit was 
20 miles an hour, and where, under the 
conceded facts, weight of vemecle and 
load was more than 12,000 pounds, 
the court should have charged jury 
that 20-mile speed limit was control- 
ling and committed error in giving 
general charge which left it to jury 
to find the combined weight of vehi- 
cle and load. Gen.Code Ohio, 7249, 
—McCrate y. Morgan Packing Co., 117 
F.2d 702. 


Cal.App. In consolidated actions for 
injuries sustained in automobile acci- 
dent, an instruction that if jury 
should believe that defendant driver 
was driving his automobile at time and 
place of accident in violation of basic 
speed’ law, and that such violation, if 
any, was sole, proximate cause of in- 
juries and damages, if any, by plain- 
tiffs sustained, then defendant driver 
was guilty of negligence as a matter of 
law, and jury should award damages 
for plaintiffs as defined in other in- 
structions, was proper, in view of evi- 
dence that defendant driver’s automo- 
bile swerved suddenly onto a sidewalk 
and then swerved across road before 
striking plaintiffs’ automobile, and 
that defendant driver had consumed 
four or five bottles of beer prior to 
accident, that his windshield was fog- 
gy, and that when 400 or 500 feet from 
automobile in which plaintiffs were 
riding he was blinded by headlights 
of other automobiles. Vehicle Code, § 
510, St.1935, p. 176.—Shields v. Ox- 
nard Harbor Dist., 116 P.2d 121. 


Iowa. Where motorist, who had been 
traveling south but was struck while 
making left turn, complained that de- 
fendants’ northbound automobile was 
traveling at excessive speed, giving in- 
struction setting out the speed statute 
which included prohibition regarding 
driving at speed greater than would 
permit driver to pune automobile to a 
stop within assure clear distance 
ahead was not improper. Code 1939, § 
Oe aaa v. Dencker, 294 N.W. 


Iowa. In action for injuries sus- 
tained in collision between automobile 
and truck on highway at night, fail- 
ure to instruct on any violation of 
speed statute was not error where it 
clearly appeared that rate of speed of 
automobile had no causal connection 
with the collision. Code 1935, § 5029, 
—Bailey v. Fredericksburg Produce 
Ass’n, 295 N.W. 122. 


Mass. In pedestrian’s action for in- 
juries sustained when struck by auto- 
mobile, instruction that if jury found 
that motorist violated statute making 
it “prima facie evidence” of unreason- 
able speed to operate motor vehicle in 
excess of 15 miles per hour, in crossing 
intersection, under certain conditions, 
and if violation contributed to vedes- 
trian’s injury, such violation was evi- 
dence of negligence of motorist was 
properly given where there was evi- 
dence that motorist operated automobile 
around a corner and into street about 
100 yards south of intersection at 
which accident occurred at rate of speed 
of about 20 miles an hour and motorist 
testified that she “slowed down a little 
bit at the intersection”. G.L.(Ter.Ed.) 
ce. 90, § 17.—Tookmanian y. Fanning, 
31 N.E.2d 536, 308 Mass. 162. 


Pa.Com.Pl. It was not error to 
charge on the question ,of speed, even 
though plaintiffs’ statement did not al- 
lege speed as one of the elements of 
negligence, since the defendant brought 
the element of speed into the case by 
his own  testimony.—Heffelfinger vy, 
Schell, 50 Dauph, 1, 
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Wash. In action for injuries sus- 
taiued as result of collision between 
trucks at intersection, instruction re- 
quested by defendant that mere skid- 
ding of automobilé was not an occur- 
rence of such uncommon or unusual 
character that alone and unexplained 
jt could be said to furnish evidence 
of negligence in operation of automo- 
bile was properly refused, under evi- 
as v. Wallace, 107 P.2d 
910. 

In action for injuries as result of 
collision between trucks at intersec- 
tion, an instruction requested by de- 
fendant on skidding of defendant’s 
truck which referred to an emergency 
was properly refused under evidence.— 
Hughes v. Wallace, 107 P.2d 910. 

Wash. In action for injuries sus- 
tained in intersectional automobile col- 
lision which occurred on an arterial 
highway outside the city limits, in- 
struction as to the provisions of city 
ordinances on the subject of speed of 
motor vehicles was erroneous, since the 
ordinances were not applicable.—Pe- 
terson v. Mayham, 116 P.2d 259. 
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I.App. In action for injuries in col- 
lision between automobile and tractor 
and semi-trailer, instruction informing 
jury in language of complaint on 
charges of negligence therein which 
supplemented instruction in which lan- 
guage of statute was given was not er- 
roneous on ground that there was no 
credible evidence to support each of ele- 
ments of instruction, where charge of 
negligence was alleged in complaint in 
the alternative and it was only neces- 
sary that plaintiff sustain one or more 
of several charges of negligence proxi- 
mately causing injuries. Smith-Hurd 
Stats. ec. 9544, §§ 146, 211.—Selman ve 
Midwest Haulers, 33 N.H.2d 140, 309 
Ill.App. 154, 


S.C. In action for actual and puni- 
tive damages sustained when servant ot 
corporation for which defendants were 
trustees in liquidation negligently and 
willfully drove corporation’s truck into 
rear of plaintiff's automobile, where 
complaint alleged as a specification of 
actionable negligence and _ willfulness 
that servant collided with plaintiff’s au- 
tomobile and failed to stop and render 
assistance to plaintiff but continued on 
his way in violation of statute, trial 
court was bound to charge jury re- 
specting alleged failure to stop and ren- 
der assistance, and a charge thereon 
was not prejudicial against defendants 
as a charge on the facts. Code 1932, § 
1638.—Hallman vy, Cushman, 13 §.H.2¢ 
498, 196 S:C. 402. 


'  § 1157 

Cal.App. In action for injuries to 
pedestrian, struck by automobile driv- 
en by defendant at street intersection, 
where defendant alleged and testified 
that he was suddenly confronted with 
perilous situation without fault on his 
part when plaintiff suddenly appeared 
out of darkness directly in path of 
automobile, defendant was entitled to 
instruction on doctrine of sudden peril. 
—Fischer v. Keen, 110 P.2d 693, 


Ill.App. In action for injuries to au- 
tomobile occupants in collision with 
tractor and trailer which had moved 
across proper lane beyond lane of op- 
posite moving traffic, instruction con- 
cerning statute prohibiting vehicle 
from being left on paved portion of 
highway except in case of emergency 
was properly refused where statute did 
not apply to facts, and instruction was 
argumentative, singled out certain facts, 
and would have been confusing and 
aislee cae if given. Smith-Hurd Stats. 
ce. 9544 § 185.—Selman v. Midwest Haul- 
ers, 33 N.H.2d 140, 309 Ill.App. 154, 


§ 1161 
_C.C.A.Cal, In actions under Califor- 
nia law for injuries as result of auto- 
mobile collision allegedly caused by 
negligent operation of defendant’s au- 
tomobile by a third party, jury’s an- 
swers to special interrogatories that 
third party was driving automobile 
as agent or servant of defendant and 
in course of his employment at time 
of accident, and that third party at 
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time of accident was operating auto- 
mobile with implied consent of defend- 
ant, and not with express consent, were 
not inconsistent, in view of conflict in 
defendant’s testimony.—Montgomery v. 
Hutchins, 118 F.2d 661. 

_ Cal. In motorcyclist’s action for in- 
juries sustained in collision with truck 
making left turn at intersection, find- 
ing that motorcyelist’s negligence was 
not a proximate cause of collision and 
was remote, and that truck driver’s 
negligence was the proximate cause of 
collision, was sufficient to negative de- 
fense of contributor negligence.— 
Backus v. Sessions, 110 P.2d 51, prior 
opinion 104 P.2d 719. 

Cal.App. In action arising out of 
intersectional collision, finding that in- 
tersection was an obstructed one as 
defined by statute, that plaintiff en- 
tered intersection at a speed of 25 
miles an hour, and that plaintiff’s neg- 
ligence was not a proximate cause of 
the collision and was remote, was not 
a complete nor satisfactory finding on 
question of contributory negligence, 
Vehicle Code, § 511(a) (4), St.1985, p. 
177.— Backus v. Sessions, 104 P.2d 719. 

Ill.App. Where plaintiff sought to 
recover from defendant and its alleged 
servant for damage to truck resulting 
from a collision and court found in 
favor of the alleged servant, and no 
appeal was taken from judgment for 
servant, defendant could not be held 
liable under the doctrine of ‘“‘responde- 
at superior’, since it could not be 
guilty of negligence unless its servant 
was guilty of negligence.—J. F. Martin 
Cartage Co. v. Dempster Bros., 35 N.E. 
2d 391, 311 IllApp. 70. A 

Mich, In pedestrian’s action for in- 
juries against driver of taxicab and 
its owner, verdict finding that taxicab 
driver was negligent and allowing re- 
covery for injuries against taxicab 
owner was proper as against conten- 
tion that verdict was result of compro- 
mise, since driver’s negligence was im- 
puted to owner of taxicab.—Schultz v. 
Frost, 293 N.W. 716, 294 Mich. 457. 

Ney. Trial court’s findings that 
plaintiff parked automobile on highway 
because density of fog made it impos- 
sible for him to proceed, that lights 
and brakes of bus whieh struck auto- 
mobile were in good condition, and that 
bus was being driven at such a speed 
that it could not be stopped within the 
distance illuminated by its lights, war- 
ranted judgment against bus company 
on the ground of negligenee in operat- 
ing bus at an unreasonable speed.— 
Burlington Transp. Co. vy. Wilson, 114 
P.2d 1094. 

Tenn.App. In automobile occupant’s 
action for personal injuries sustained 
when automobile struck road grader 
being drawn by truck, jury’s verdict 
in favor of truck driver and dismissal 
of occupant’s aetion against driver 
entitled owner of truck to a verdict in 
its favor as a matter of law, unless 
the truck owner was liable on ground 
averred in occupant’s declaration and 
supported by material evidence other 
than negligence of the truck driver. 
—Summers v. Bond-Chadwell Co., 145 
S.W.2d 7. 

Tex.Com.App. In action for injuries 
sustained by bicyclist in collision with 
defendant’s bus, jury’s finding that 
bicyclist immediately before collision 
suddenly turned bicyele to his right 
and finding that bicyclist at that time 
failed to give any warning of his in- 
tention to make such turn did not con- 
flict with finding that bus driver dis- 
eovered bicyclist’s perilous position 
within such time that by the use of 
ordinary care the collision could have 
been prevented.—Montgomery v. Hous- 
ton Electric Co., 144 S8.W.2d 251, re- 
versing Houston Blectric Co. v. Mont- 
gomery, 123 S.W.2d 943. 

Where the Court of Civil Appeals 
properly determined that the issue of 
discovered peril was raised by the 
pleadings and proof in action for in- 
juries sustained by bicyelist in colli- 
i defendant’s bus, and jury 
found on that issue in favor of bicycl- 
ist, findings on issue of contributory 
negligence did not preclude the entry 
of a judgment in favor of bicyclist, 
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and the Court of Civil Appeals erred in 
reversing judgment entered by the trial 
court for  bicyclist.—Montgomery _ Vv. 
Houston Blectric Co., 144 S.W.2d 251, 
reversing Houston Wlectrie Co.  v. 
Montgomery, 123 S.W.2d 943. 

Tex.Com.App. In action by motor- 
ists for injuries sustained in collision 
with truck, finding that automobile 
driver before making left turn did not 
fail to see that there was sufficient 
space for such movement to be made 
in safety did not materially conflict 
with prior finding that motorist failed 
to look back before turning, and would 
not warrant the Supreme Court in dis- 
regarding for irreconcilable conflict 
jury’s finding that motorist’s negligence 
was a proximate cause of the collision. 
Pen.Code 1925, art. 801.—Liberty Film 
Lines v. Porter, 146 S.W.2d 982, revers- 
ing Porter v. Liberty Film Lines, 127 
S.W.2d 480. 

Tex.Civ.App. In action for injuries 
to pedestrian struck by defendant’s 
taxicab, jury’s findings that plaintiff 
was negligent in walking across street 
75 feet from cross-walk at intersection 
and that he did not fail to keep prop- 
er lookout for his own safety were not 
irreconcilable and hence presented no 
material conflict requiring reversal of 
judgment on jury’s verdict for de- 
fendant because of plaintiff’s contribu- 
tory negligence.—Getzwiller v. Ferge- 
son, 145 §.W.2d 913. / 

Tex.Civ.App. Affirmative answer to 
special issue inquiring whether act of 
motorist in driving automobile at time 
of and immediately before collision in 
excess of 20 miles per hour was a prox- 
imate cause of collision was not in ir- 
reconcilable conflict with negative an- 
Swer to special issue inquiring whether 
the motorist failed to have automobile 
under proper control at time of and 
immediately before collision, which de- 
fined “proper control” as such control 
as a person of ordinary prudence in ex- 
ercise of ordinary care would have 
kept under the same or similar cir- 
cumstances, and hence the rendering of 
judgment for defendant based upon 
answer to the special issue was not im- 
Pog v. Young, 147 S.W.2d 

Tex.Civ.App. Special issue findings 
that “just prior to” or at time of col- 
lision with unlighted truck standing on 
highway plaintiff operated automobile 
at negligent rate of speed and such neg- 
ligence proximately contributed to col- 
lision, and findings that after discovery 
of truck plaintiff's failure to slow down 
did not constitute negligence, were not 
in such “irreconcilable conflict” as to 
preclude judgment for defendant since 
words “just prior to’? as used in spe- 
cial issue conveyed idea to the jury, 
‘immediately preceding”, or “just be- 
fore’; that is, without appreciable 
lapsing of time before the accident.— 
Jackson y. McCrary, 148 S.W.2d 942, 
error refused. / 

Va. In action for death of oil truck 
driver against lumber truck owner who 
filed cross-claim for property damage 
and against lumber truck driver who 
filed cross-claim for personal injuries, 
where evidence was introduced tend- 
ing to support the cross-claims and 
the cross-claims were submitted to 
jury, the effect of verdict for plaintiff 
was to establish that oil truck driver 
was free from negligence and justified 
judgment against cross-claimants as 
against contention that cross-claims 
had not been decided by jury.—Saun- 
ders v. Hall, 11 S.H.2d 592. 

Wash. Where trial court found that 
motorist was driving automobile in a 
prudent manner on street at night and 
ran into a truck and load of lumber 
which was negligently parked at an 
angle which allowed lumber to extend 
out inty street an estimated distance of 
12 feet, and that truck was unattend- 
ed and no flares or other warnings 
were placed, and that negligence of 
truck owners was proximate cause of 
collision and injuries sustained by mo- 
torist, findings sustained judgment al- 
lowing motorist to recover for injuries, 
—Bennett v. McKellips, 111 P.2d 558. 

See Murray v. McCulloch [1941] 2 
Dom.L.R. 42. 
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Se selies ; 

Cal.App. Under statute limiting lia- 
bility of automobile owner for injury 
to one person to $5,000, and for more 
than one in same accident to $10,000, 
the award against owner is restricted 
to $5,000 where that against operator 
equals or exceeds that sum, and where 
award is for less than $5,000, the 
award against owner must be in the 
same amount as that against the op- 
erator. Vehicle Code, § 402, St.1935, p. 
153, as amended by St.1937, p. 2353.— 
Sparks v. Berntsen, 112 P.2d 742, re- 
hearing denied 113 P.2d 735. 

Where in each of completed verdicts 
in favor of three plaintiffs against 
operator and owner of automobile 
amount of recovery against operator 
was established in. the case of one 
plaintiff in the sum of $8,000, and in 
each of the other cases at $1,250, the 
law thereupon stepped in and, liability 
of owner being admitted, fixed amount 
of recovery against him in the first 
case at $5,000, and in each of the other 
eases at $1,250. Vehicle Code, § 402, 


St.1935, p. 153, as amended by St.1937, 
p. 2353; Code Civ.Proc. §§ 618, 619, 
628.—Sparks v. Berntsen, 112 P.2d 


742, rehearing denied 113 P.2d 735. 
Pa.Com.Pl. A magistrate may prop- 
erly enter judgment for plaintiff in an 
action to. recover damages to plaintiff’s 
automobile under The Vehicle Code of 
May 21, 1.9295 ilo) 905, Whe Piste see 
et seq., upon an affidavit showing the 
nature of the necessary repairs and 
that they had been performed by plain- 
tiff in his own shop; plaintiff need not 
attach a receipt that he has paid him- 
oom v. Moriarity, 40 D. & C. 


$§ 1166 
See Burthwick v. Lucas [1940] 4 
Dom.L.R. 288. 


68 
Where an automobile is 


Cal.Super. 
susceptible of repair, damages recoy- 
erable for injury to the automobile 


include reasonable cost of repair plus 
the actual depreciation due to the in- 
jury.—Brown v. Roland, 104 P.2d 138. 

La.App. Where there was evidence 
of what it would cost to make repairs, 
one whose automobile was injured in a 
collision as result of other person’s 
negligence was entitled to have his au- 
tomobile placed in the same condition 
as it was before the accident, although 
the automobile had not been repaired. 
—Folse v. Flynn, 200 So. 160. 
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Tex.Civ.App. In action for damages 
to automobile, permitting witness who 
had testified concerning market yalue 
of automobile before and after collision 
to testify that repair bill was for a 
specified amount and that charges were 
reasonable was not error.—Horton vy. 
Schultz, 148 S.W.2d 252. 

Though measure of damages to au- 
tomobile resulting from collision is dif- 
ference in market value of automobile 
ihe before and immediately after col- 
ision, reasonable cost of necessary re- 
pairs is admissible to shed light upon 
the question of the difference in market 


ee een v. Schultz, 148 S.W.2d 
y § 1180 
Ala. In action for damage to auto- 


mobile resulting from collision where 
driver fixed the amount of damage at 
$350, cross-examination of driver as to 
whether owner accepted $227 as full 
and final settlement for all damages 
sustained as result of the accident was 
error, since if purpose of question was 
to show that defendants had paid such 
amount, it was inadmissible in ab- 
sence of plea of accord and satisfac- 
tion, and if it was intended to show 
that plaintiff had been paid that sum 
by an insurance company it was ob- 
jectionable, since right of action re- 
mained in plaintiff notwithstanding 
that insurer may have paid for dam- 
ages.—Sturdivant v. Crawford, 199 So. 
637, 240 Ala. 383 

N.D. In action for damage to truck, 
if defendant caused the collision so 
that by his negligence plaintiff’s truck 
was damaged, defendant was responsi- 
ble for the damages and could not take 
advantage of fact that some one may 
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have repaired the truck without charge 
to plaintiff, and evidence that truck 
was repaired at no expense to the own- 
er was inadmissible.—Ostmo v. Tenny- 
son, 296 N.W. 541 


§ 1181 
Pa.Super. In action for damages to 
automobile  resultin from collision 


plaintiff had the burden of establishing 
actual loss with reasonable degree of 
certainty through witnesses with 
knowledge of the facts since damages 
are not presumed.—Gethins v. Stein, 
19 A.2d 490, 144 Pe ivcr. 436. 
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Ark, Whether a particular communi- 
ty shall be invaded by construction and 
operation of a filling station is a mat- 
ter which, under state laws, may be 
regulated, notwithstanding station per 
se is not a “nuisance.” Pope’s Dig. §§ 
9543, 9589—Van Hovenberg v. Hole- 
man, 144 S.W.2d 718. 

§ 1208 

Okl. The operation of a gasoline 
filling station in a city is a lawful busi- 
ness and not a “nuisance per se.’”’— 
Magnolia Petroleum Co. v. City of Ton- 
kawa, 114 P.2d 474. 

Vt. A gasoline filling station is not 
‘nuisance per se,” though erected in 
residential district.—_Chamberlin v. 
Hatch, 15 A.2d 586. 

§ 1213 

Ala. A municipality was under no 

duty to remove or consent to removal 

of fire hydrant to accommodate opera- 
tor of filling station, proper access to 
which hydrant was obstructed by con- 

duct of filling station—McCraney v. 
. City of Leeds, 1 So.2d 894. 

In suit by city to restrain conduct of 
filling station on part of public street, 
evidence sustained finding for city.— 
McCraney v. City of Leeds, 1 So0.2d 894. 

Where defendant was conducting a 
filling station on part of public high- 
way simultaneous and similar action 
was not required to be taken as to all 
filling stations in some respects invad- 
ing public right in the streets in order 
to obtain abatement of public nuisance 
maintained by defendant.—McCraney vy. 
City of Leeds, 1 So.2d 894, 

Ark. An ordinance prohibiting erec- 
tion and operation of filling stations 
without permission was a_ regulation 
within city’s police power. Pope’s Dig. 
§§ 9543, 9589.—Van Hovenberg v. Hole- 
man, 144 §.W.2d 718. 

An injunction to restrain operation 
of filling station could not be refused 
on ground that ordinance requiring 
permission fixed a penalty, depriving 
equity of jurisdiction, where funda- 
mental purpose of ordinance was to 

rohibit operation and not to punish.— 
yan Hovenberg vy. Holeman, 144 S.W.2d 

N.Y.Sup., A municipal ordinance 
which seeks to prevent the erection of a 
gasoline service station for merely aes- 
thetic reasons must have undoubted au- 
thority for its passage before it can be 
held to interfere with vested rights.— 
ie of Little Falls v. Fisk, 24 N.Y.S.2d 


Where prospective purchaser of real- 
ty disclosed to city officials that he 
intended to purchase realty and to 
erect a gasoline filling station thereon, 
and he was informed that there was 
mo ordinance preventing the erection 
of such a station, and thereafter he 
purchased the realty, received a mort- 
gage loan to finance the erection of the 
station, entered into two leases, noti- 
fied seven tenants in houses located 
on the realty to move therefrom, made 
an agreement with a wrecking com- 
pany to raze the houses, paid city for 
unpaid taxes on the premises and 
started to raze the houses, the purchas- 
er of the realty acquired vested rights 
of which he was not divested by the 
action of the common council of the 
city in thereafter enacting a zoning 
ordinance which would prevent the 
erection of such a station on the realty 
in question.—City of Little Falls v. 
Fisk, 24 N.Y.S.2d 460. 

Okl, Generally, a municipality has 
right to control by proper action the 
use of its streets, alley ways, sidewalks 
and parkings, including the right to 
regulate and even prohibit use of park- 
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ways or parking for gasoline pumps.— 
Ceeie pee y. City of Pryor Creek, 110 
P. c 
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Mass. The Motor Fuel Sales Act 
regulating use by retail dealers in mo- 
tor fuel of signs relating to price of 
such fuel is neither a ‘price-fixing 
law” nor a “fair trade law”, but rather 
is designed to prevent fraud upon pur- 
chasers in retail sale of gasoline as 
ordinarily carried on in filling stations. 
G.L.(Ter.Bd.) ¢. 94, §§ 295A, 295C, 
295H, inserted by St.1939, «. 459, § 1. 
—Sperry & Hutchinson Co. v. Mc- 
Bride, 30 N.E.2d 269. 

The provision in Motor Fuel Sales 
Act that no premiums, rebates, allow- 
ances, concessions, prizes or other bene- 
fits should be given directly or indi- 
rectly by any retail dealer so as to 
permit any purchaser to obtain motor 
fuel from such retail dealer at a net 
price lower than posted price applica- 
ble at time of sale is invalid as an 


arbitrary interference with business 
and an irrational and unnecessary re- 
striction. G.L.(Ter.Ed.) ce. 94, §§ 295A, 


295C, 295H, inserted by St.1939, c. 459, 

1a Constaspts ljarts: lian daelo == 
Sperry & Hutchinson Co. v. McBride, 
30 N.B.2d 269. 

The requirement in Motor Fuel Sales 
Act that price posted by retail dealer 
on dispensing device shall remain post- 
ed thereon and continue in effect there- 
at for a period of not less than 24 
consecutive hours, whether a price-fix- 
ing measure or a regulatory one, is 
invalid as an arbitrary interference 
with business. G.L.(Ter.Hd.) c. 94, §§ 
295A, 295C, 295K, inserted by St.1939, 
ce. 459, § 1; Const. pt. 1, arts. 1 and 
10.—Sperry & Hutchinson Co, v. Mc- 
Bride, 30 N.U.2d 269. 

N.J.Sup. A township ordinance pro- 
hibiting erection of gasoline service 
station within 500 feet of another sta- 
tion was unreasonable and not within 
police power of township, where gaso- 
line service stations did not present 
such a fire hazard as to justify their 
separation by 500 feet.—Atlantic Re- 
fining Co. v. Township Committee of 
TR Ni Tp., 14 A.2d 786, 125 N.J.L. 
2 


N.Y.App.Div. Where property in a 
residential zoning district of a village 
was located across from a school and 
near well kept residences, property 
owner was not entitled to have zoning 
ordinance set aside as unreasonable on 
ground that it prevented her from sell- 
ing her property for a proposed gas 
station for much more than it was 
worth as a residence. Village Law, §§ 
175-177, 179-a, 179-b, 380; Const.N.Y. 
art. 1, § 6; U.S.C.A.Const. Amend. 14.— 
Brown vy. Village of Owego, 21 N.Y.S. 
2d 905, 260 App.Div. 328. 

N.Y.App.Div. In determining extent 
of area that would be affected by erec- 
tion of filling station, as basis for 
granting permission to erect station, 
village zoning board of appeals acts 
in a quasi judicial capacity, and must 
not act arbitrarily or unreasonably.— 
Stalb v. Davidson, 23 N.Y.S.2d 729, 260 
App.Diy. 1020. 

Where district affected by proposed 
erection of filling station was deter- 
mined by resolution as extending 300 
feet in three directions and 100 feet 
in fourth direction, subsequent exclu- 
sion of several scattered parcels in the 
area, because of difficulty of obtaining 
consent of owners of such parcels, was 
beyond power of village Board of Ap- 
peals, and determination granting per- 
mission to erect station must be an- 
nulled._Stalb v, Davidson, 23 N.Y.S.2d 
729, 260 App.Div. 1020. 

N.Y.Sp.Sess. An ordinance so far as 
it prohibited a retailer of gasoline 
from advertising the price of his prod- 
uct except by the use of a sign not 
larger than 12 inches in height and 12 
inches in width attached to dispensing 
pump was void as being arbitrary, un- 
reasonable, oppressive, and discrimina- 
tory and not reasonably necessary for 
the accomplishment of any real or legi- 
timate purpose in the exercise of the 
pele power. Administrative Code, §§ 

36—101.0, B36—102.0, as amended by 
Loc.Laws 19389, No. 141.—People, on 
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Complaint of Drewes v. Arlen Service 
Stations, 21 N.Y.S.2d 1006, 175 Mise. 
30 


Provisions of an ordinance requiring 
gasoline retailer to post on pumps a 
sign not less than seyen inches in 
height and eight inches in width nor 
larger than twelve inches in height and 
twelve inches in width stating the price 
of gasoline, and prohibiting sale of gas- 
oline in a manner as to deceive or at- 
tempt to deceive. purchaser, are valid. 
Administrative Code, §§ B36—101.0, 
B36—102.0, as amended by Loc.Laws 
1939, No. 141.—People, on Complaint of | 
Drewes v. Arlen Service Stations, 21 N. 
Y.S.2d. 1006, 175) Mise:-30: 

§ 1215 : 

Ga. Petition to enjoin erection and 
operation of a gasoline filling station 
within area declared by county commis- 
sioner to be a residence zone, which set 
forth written consent of owners of 51 
per cent. of realty within the zone to 
the zoning regulation, was not demur- 
rable on ground that it failed to allege 
compliance by the commissioner in 
passing the zoning regulation, with 
terms of statute on which his author-- 
ity depended. Laws 1937-38, Ex.Sess., 
p. 414, as amended by Laws 1939, p. 
406.—Enzor y. Askew, 13 S.H.2d 374, 
191 Ga. 576. 

Petition to enjoin erection and opera- 
tion of gasoline filling station within 
an area declared by county commission- 
er to be residence zone, which alleged 
that the plaintiff’s property was located 
across the street from the zoned area, 
was not demurrable on ground that the 
plaintiff's property was not located 
within the zoned area. Laws 1937-38, 
Ex.Sess., p. 414, as amended by Laws 
1939, p. 406.—Enzor v. Askew, 13 S.H. 
2d 374, 191 Ga, 576. 

Petition to enjoin erection and opera- 
tion of gasoline filling station within 
area declared by county commissioner 
to be residence zone, which alleged that 
the erection of filling station would de- 
preciate value of plaintiff’s property in 
such a manner that the amount of her 
damages could not be ascertained, and 
hence would be irreparable, and that 
filling station would be a source of an- 
noyance and worry, would increase the 
hazard of traffic accidents, especially 
for children, and would create in that 
area an unfavorable influence in which 
to bring up children, was not demur- 
rable on ground that it set forth no 
facts showing legal damage which 
plaintiff would suffer from the erection 
of the filling station. Laws 1937-38, 
Ex.Sess., p. 414, as amended by Laws 
1939, p. 406.—Enzor v. Askew, 13 S.E. 
2d 374, 191 Ga. 576. 

Petition which alleged that plaintiff 
owned residence across street from de- 
fendant who owned equitable interest in 
land located in area zoned for residen- 
tial purposes only, by order of com- 
missioner of county who had received 
necessary consent of owners of the 
property located in the area, that de- 
fendant had informed owners of realty 
located in the area that he intended to 
erect a filling station on his land, that 
erection of filling station would depre- 
ciate value of plaintiff’s residence prop- 
erty and that amount of damages could 
not be ascertained, and prayed for in- 
junction restraining erection of filling 
station was not demurrable. Laws 
1937-38, Ex.Sess., p. 414, as amended 
by Laws 1939, p. 406.—Enzor y. Askew, 
13 S.H.2d 374, 191 Ga. 576. 

N.Y.Sup. In action to restrain oper- 
ation of automobile service and repair 
station at any time between ten P.M. 
and seven A.M. on ground of nuisance, 
evidence failed to show that plaintiff 
was entitled to injunctive relief.—Mes- 
sina v. Scarlata, 26 N.Y.S.2d 594, af- 
firmed 26 N.Y.S.2d 597, appeal dis- 
missed 23 N.Y.S.2d 833, vacated 23 N. 
Y.S.2d 834. 

Decision that plaintiff had failed to 
show that operation of automobile 
service and repair station between ten 
o’clock P.M. and seven o’clock A.M. did 
not constitute a nuisance so as to en- 
title plaintiff to injunctive relief did not 
lessen obligation of operator to con- 
duct his business so as not to disturb 
his neighbors because of lack of rea- 


we 
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sonable care.—Messina v. Scarlata, 26 
N.Y.S.2d 594, affirmed 26 N.Y.S.2d 597, 
appeal dismissed 23 N.Y.S.2d 833, va- 
cated 23 N.Y.S.2d 834. 

Okl. Where permit issued by City of 
Pryor to operate gasoline pumps on 
parking in front of lots was not shown 
to have been canceled, and city had not 
stated by ordinance or otherwise that 
use of parkway for pumps was unrea- 
sonable, city could not enjoin such use. 
—Herrington yv. City of Pryor Creek, 
110 P.2d 906. 

An ordinance of the City of Pryor 
prohibiting obstruction of streets, al- 
leys or sidewalks, was a general regula- 
tory measure for prevention of obstruc- 
tions, and was not intended to regulate 
or prohibit the placing of gasoline 
pumps in parkways.—Herrington vy. 
City of Pryor ho P.2d 906. 

1216 

N.Y. The provision in Administra- 
tive Code of city of New York restrict- 
ing the posting of signs by gasoline re- 
tailer to show price of gasoline, was 
not invalid as denying “due process 
of law” or “equal protection of the 
laws.” Administrative Code, § B36- 
101.0, as added by Loc.Laws No. 141 
of 1939, p. 288; Const.N.Y. art. 1, § 
6; U.S.C.A.Const. Amend. 14.—People 
v. Arlen Service Stations, 31 N.H.2d 
184, 284 N.Y. 340, reversing People 
on Complaint of Drewes vy. Arlen Sery- 
ice Stations, 21 N.Y.S.2d 1006, 175 
Misc. 30. 

§ 121s 


Ark. Where city ordinance prohibit- 
ed operation of a filling station without 
permit, a councilman who without per- 
mit erected a station and thereafter 
leased it to an oil company and moved 
the council for issuance of permit was 
incompetent to vote for the motion, and 
hence injunction would issue to re- 
strain operation of station, where with- 
out such councilman’s vote majority of 
elected members to council did not 
vote for issuance of the permit. Pope’s 
Dig. §§ 95438, 9588, 9589.—Van Hoven- 
berg v. Holeman, 144 S'W.2d 718. 

Conn. In absence of controlling stat- 
utory or charter provision, proper pro- 
cedure in bringing appeal from decision 
of public officer charged with protec- 
tion of public interest, such as mayor 
charged with duty of removing officer 
guilty of misconduct or of determining 
whether proposed location of gasoline 
filling station is a proper one, or appeal 
from decision of state officers such as 
highway commissioner or tax commis- 
sioner, is a citation to the officer as 
such to appear and answer the com- 
plaint, and other persons having direct 
interest adverse to interest of plaintiff 
should also be summoned either at 
time appeal is taken or subsequently. 
Practice Book 1934, p. 374, form 582.— 
Rommell v. Walsh, 15 A.2d 6, 127 Conn. 

N.J.Sup. Where realty had been in 
business zone for 17 years and prospec- 
tive purchaser applied to village for 
building permit for gasoline service 
station and paid the necessary fee, and 
the grant of permit was delayed while 
zoning ordinance was amended so as 
to .place the realty in a two-family zone 
where building permit could not be 
granted, and a garage and service sta- 
tion were situated a short distance from 
the realty, so that the change in the 
ordinance apparently bore no relation 
to the public health, safety, morals, or 
general welfare, action of village was 
arbitrary, and amendment of ordinance 
would be set aside, and _ prospective 
purchaser would be granted mandamus 
to compel issuance of building permit.— 
Brown v. Terhune, 18 A.2d 73, 125 
N.J.L. 618. 

N.Y.App.Div. Where Zoning ordi- 
nance variance was, without objection, 
granted by the Board of Zoning Ap- 
peals, so as to permit construction of 
filling station in ‘B” residence zone, 
the board properly granted permit for 
erection of garage on adjoining land 
which was of little or no value unless 
there be erected thereon a garage or 
other accessory to the filling station. 
Civil Practice Act, § 1283 et seq.— 
Collins v. Behan, 22 N.Y.8S.2d 553. 

N.Y.App.Div. Stuccoing of sole 
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building remaining on premises after 
demolition and fire and complete trans- 
formation of premises changing what 
Temained of stable and junkyard into 
a modern gasoline service station con- 
stituted a “structural alteration” of 
building as well as of premises within 
prohibition of building zone resolution, 
and hence permits and certificate of 
occupancy granted for use of premises 
as a gasoline service station were prop- 
erly revoked.—440 East 102nd Street 
Corporation v. Murdock, 23 N.Y.S8.2d 
347, 260 App.Diy. 604. 

To the extent that demolition of 
buildings taken down as_ result of 
condemnation and fire was done by the 
park department because of appearance 
of remaining portions of structure aft- 
er condemnation, it must be deemed 
to have been done on behalf of owner 
which transformed premises from stable 
and junkyard into a modern gasoline 
Service station, and the Board of 
Standards and Appeals which revoked 
permits and a certificate of occupancy 
granted to owner for use of premises 
as a service station had right to con- 
sider demolition in connection with its 
determination whether any structural 
alteration had been made in the premis- 
es within prohibition of building zone 
resolution.—440 East 102nd Street Cor- 
poration v. Murdock, 23 N.Y.S.2d 347. 
260 App.Div. 604. 

N.Y.App.Div. Where return of vil- 
lage board on application for a permit 
to erect and operate a gasoline service 
station contained sufficient averment of 
facts known to village board to sus- 
tain decision of the board denying the 
perinit, the board was not required to 
call witnesses to establish what it al- 
ready knew.—Application of Perryman, 
25 N.Y.S.2d 9838, 261 App.Div. 1038. 

N.Y.Sup. City attorney’s letter to 
owner of realty that the city had no 
ordinance governing the storage of 
gasoline or oil so far as the city attor- 
ney could determine did not amount 
to a “permit” to the owner of the real- 
ty to build a gasoline service station.— 
City of Little Falls v. Fisk, 24 N.Y.S. 
2d 460. 

Pa.Com.Pl, Appellant, the owner of 
a piece of ground on the south side of 
Penn Avenue in the Borough of Wyo- 
missing Hills, applied to the engineer 
of the Borough for a permit and the 
approval of plans for erecting a gaso- 
line filling station. The application 
was refused and, on appeal, the Board 
of Adjustment sustained the action and 
refused the permit on the ground that 
under the Borough Zoning Ordinance 
the property was in the Third District 
(Business) which allowed filling sta- 
tions only in a portion of the District, 
and that in the portion where appel- 
lant’s property was located, a_ station 
was not allowed unless specially per- 
mitted by the Board. On appeal and 
hearing, held, that the whole district 
is devoted to business and is not suit- 
able for residential purposes; that the 
nature of the ground through the whole 
district is the same, lying between a 
primary highway and a railroad; that 
the Zoning Ordinance, in so far as it 
denies to the appellant the right to 
erect a station on its property, is unrea- 
sonable; and that the action of the 
Board in refusing the permit was ar- 
bitrary and without any substantial 
relation to the public health, safety, 
morals or general welfare. The decision 
of the Board of Adjustment was re- 
versed.-Appeal of Standard _ Invest- 
ments Corporation, 32 Berks 257. 

Wash. Evidence supported. finding 
that district in which applicant desired 
to construct a gasoline service station 
was a residential district, so that ap- 
plicant was required under zoning or- 
dinance to secure a permit from city 
commission therefor.—Chief Petroleum 
Corporation y. City of Walla Walla, 116 
P.2d 560. 

§ 1219 

Ark. Refusal to permit construction 
of a service station on property classi- 
fied under zoning ordinance as residen- 
tial was not unreasonable or arbitrary, 
pect ns a Raenee other nonresidential 
uses within e neighborhood.—Mc- 


§ 1219 
Kinney v. City of Little Rock, 146 S. 
W.2d 167, 


Cal.App. Where zoning ordinance 
provided for hearing by planning com- ' 
mission, on notice, of application for 
permit to operate gasoline service sta- 
tion and that planning commission 
should recommend granting of permit 
if not detrimental to the general wel- 
fare and that final decision would be 
made at next meeting of council with- 
out further notice, and recommendation 
was made without such finding, recom- 
mendation was not entitled to more 
weight than finding of council that 
granting of permit would be detri- 
mental to the general welfare even 
though no hearing was had by council, 
since none was required by ordinance, 
whose refusal to grant permit was not 
arbitrary.—Regan v. Council of City 
of San Mateo, 110 P.2d 95. 

Conn. Where a 20 DNS ordinance 
prohibited the granting of permit for 
the erection of a gasoline filling station 
in business zone on lot within 200 
feet of a church with seating capacity 
of 300 persons, except with permission 
of zoning Board of Appeals under ap- 
propriate conditions and _ safeguards, 
action of Board in granting application 
for erection of station in business zone 
within 200 feet of church with seating 
capacity of 300 persons without im- 

osing conditions or safeguards was 
improper and voidable on appeal.— 
Youngs v. Zoning Board of Appeals of 
City of Norwalk, 17 A.2d 513. 

Ga.App. A municipality could not 
refuse an application for permit to con- 
struct a filling station on ground that 
proposed construction of passageways 
into and from station across streets 
and sidewalks would amount to a vir- 
tual obstruction of sidewalks and 
streets where use of streets and side- 
walks would not amount to an actual 
occupancy and obstruction by erection 
of substantial or permanent obstruc- 
tions thereon or an exclusive use by 
persons or corporations for private pur- 
eb geese tytn dae v. Crowe, 15 S.H.2d 


A municipality had a right to rea- 
sonably regulate the amount of street 
and sidewalk space to be used for in- 
gress to and egress from a proposed fill- 
ing station, but existence of such right 
did not authorize municipal authorities 
to refuse to grant a permit for construc- 
tion of station where use of streets and 
sidewalks for passageways would not 
amount to an actual occupancy and ob- 
struction of streets and sidewalks by 
erection of permanent obstructions 
thereon or an exclusive use for private 
purposes eu inet v. Crowe, 15 S.E. 


N.Y. Stuccoing of building which re- 
mained on premises after demolition 
and fire, as part of plan to change 
stable and junk yard into gasoline serv- 
ice station, did not constitute a ‘‘struc- 
tural alteration’? of building within 
prohibition of building zone resolution, 
notwithstanding that in addition tanks 
were placed under surface of plot, gaso- 
line pumps were installed, open area 
was paved, and other changes were 
made, since in absence of other restric- 
tion owner could not be denied right to 
erect on premises additional structures 
necessary for business intended in new 
use.—440 Hast 102nd Street Corpora- 
tion v. Murdock, 34 N.H.2d 329, 285 
N.Y. 298, reversing 23 N.Y.S.2d 347, 260 
App.Div. 604. 

Okl. Where gasoline filling station 
was located in area zoned for business 
buildings, and owner of station, in 
order to take care of the natural ex- 
pansion of its business, desired to 
erect a building in which to wash and 
grease automobiles, and owner of sta- 
tion complied with requirements of 
city ordinance, the issuance by city 
officials of permit for the construction 
of such building was purely a “min- 
isterial act’, and owner of station was 
entitled to such permit as a matter of 
right, and on refusal by the officials to 
issue the permit, owner of station was 
entitled to a peremptory writ of man- 
damus to compel them to issue the 
permit.—Magnolia Petroleum Co, _ y. 
City of Tonkawa, 114 P.2d 474. 
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Pa. The action of Board of Adjust- 
ment, under borough zoning ordinance, 
in refusing gasoline station construc- 
tion permit, was properly vacated under 
the circumstances on ground that denial 
- was unreasonable and arbitrary.—Peti- 
tion of Standard Investments Corpora- 
tion, 19 A.2d 167, 341 Pa. 129. ; 

Wash. Evidence failed to establish 
that city commission acted arbitrarily 
in refusing permit under zoning ordi- 
nance for construction of a gasoline 
service station in a residential district. 
—Chief Petroleum Corporation v. City 
of Walla Walla, 116 P.2d 560. 
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N.Y.App.Div. In certiorari proceed- 
ing to review action of Board of Stand- 
rae and Appeals revoking building 
and fire prevention permits issued in 
connection with proposed construction 
of gusoline service stations in a resi- 
dence zone, in so far as reply to re- 
turn attempted to state a case for a 
variance under building zonerresolution 
reply was improper, where Board’s 
revocation was without prejudice to 
application for a variance.—Tralow 
Realty Corporation v. Murdock, 24 N. 
Y.S.2d 561, 261 App.Div. 173. 

§ 1224 

Ala.App. In action against alleged 
operators of filling station for damages 
claimed to have been caused by negli- 
gent failure to refill crank case of 
plaintiff’s automobile with oil, whether 
codefendant had an interest in station 
was for jury, where there was more 
than a scintilla of evidence supporting 
conclusion that codefendant was inter- 
piece in station.—Powell v. Pate, 1 So. 


§ 1226 

Cal.App. The Legislature may do 
all it can to discourage menace re- 
sulting from one driving under influ- 
ence of intoxicating liquor, and may 
entirely forbid use of highway to in- 
toxicated person, and to enforce such 
prohibition may penalize such person, 
even to the extent of increasing 
punishment for unlawful act upon the 
highway committed by intoxicated 
driver over one not in such condition. 
Vehicle. Code, § 501, St.1935, p. 174; 
Const. art. 1, §§ 11, 21.—People v. 
Chatham, 110 P.2d 704. 

Cal.App. The statute making it a 
felony to drive vehicle while under in- 
fluence of intoxicating liquor so that 
his act or neglect proximately causes 
bodily injury to another, though same 
act by sober operator would constitute 
a misdemeanor only, does not deny 
“equal protection of the law” or “due 
process of law,” nor violate constitu- 
tional provisions requiring uniform 
operation of general laws and prohib- 
iting grant of special privileges or 
immunities. Vehicle Code, § 501, St. 
1935, p. 174; Const.Cal. art. 1, §§ 11, 
21; U.S.C.A.Const. Amend. 14.—People 
vy. Chatham, 110 P.2d 704. 

An automobile is a “dangerous in- 
strumentality” and in the hands of a 
drunken man is likely to become a 
“deadly weapon,” as affecting constitu- 
tionality of statutes penalizing driving 
while intoxicated. Vehicle Code, § 501, 
S$t.1935, p. 174; Const. art. 1, §§ 11, 
21.—People v, Chatham, 110 P.2d 704, 

Cal.Super. The statute defining of- 
fense of reckless driving as driving in 
willful or wanton disregard for the 
safety of persons or property is direct- 
ed at a manner of driving, which nec- 
essarily includes a series of overt acts 
capable of observation and narration 
by witnesses, and, therefore, is not in- 
valid as penalizing a mere state of 
mind, since reference to a state of 
mind is merely for a description of the 
prohibited acts. Vehicle Code, § 505, 


St.1939, p. 2107.—People v. MeNutt, 
105 P.2d 657. 
Cai.Super. Under Vehicle Code, the 


“instructions” of traffie signals are not 
“applicable” to a traveler, and traftic 
is not “controlled” by signals when 
back of the instructions of those sig- 
nals there stands no legitimizing com- 
mand of the local authority by which 
they were erected. Vehicle Code, §§ 
476, 476(c) (1), (f), St.1939, p. 1607.— 
People v. Selbares, 107 P.2d 506. 
Where city officials in control of me- 


MOTOR VEHICLES 


chanically operated traffic control sig- 
nal operated by city in public street 
determined that it should be operated 
for only a part of each day, a mo- 
torist who drove past signal at a time 
when officials determined that it should 
not be in operation could not be con- 
victed for failure to stop, notwithstand- 
ing semaphore arm of signal directed 
him to “Stop,” it appearing that sig- 
nal was controlled by an electric clock 
and deviations from established sched- 
ule could be attributed only to some 
mechanical defect or irregularity in 
control mechanism. Vehicle Code, § 
459(d), 465, St.1985, pp. 164, eee §§ 
475, 476(c) (1), (f), St.1939, p. 1607.— 
People v. Selbares, 107 P.2d 506. 

Colo. Requirement that motorist in- 
volved in an accident stop his vehicle, 
give certain information, and render 
assistance to injured party, is not a 
traffic regulation of a “local and mu- 
nicipal” nature, over which a home- 
rule city has exclusive jurisdiction, 
but is a regulation of state-wide con- 
cern which will permit prosecution 
under state statute for violation oc- 
curring within home-rule city. ’35 C. 
S.A. ce. 16 §§ 164, 174, 176; Const. 
art. 20, § 6.—People v. Graham, 110 
P.2d 256. 


Iowa. Under statute superseding pri- 
or act penalizing disposition of any 
stolen motor vehicle “or any part there- 
of” but eliminating the quoted words, 
Legislature did not intend to permit 
one who undertakes to transfer a 
stolen motor vehicle to avoid. penalty 
by merely changing parts on automo- 
bile, since it is common knowledge that 
parts are often substituted on stolen 
automobiles before they are _ trans- 
ferred. Code 1939, § 5000.01, subd. 2; 
§§ 5006.06, 5006.07; Cdde 1935, § 5092. 
—State v. Chumley, 294 N.W. 764. 


Iowa. In prosecution for transfer- 
ring possession of stolen automobile 
knowing or having reason to believe 
that it was stolen, evidence that cer- 
tain parts of automobile including the 
horn, bell housing and wheels had been 
changed did not create a ‘fatal vari- 
ance’ between the allegations of the 
information and the proof, where the 
identity of automobile was not de- 
stroyed. Code 1939, § 5000.01, subd. 
2; §§ 5006.06, 5006.07; Code 1935, § 
5092.—State v. Chumley, 294 N.W. 764. 

Iowa. Where accused was charged 
with transferring possession of a stolen 
automobile knowing or having reason 
to believe that it was stolen, and it 
appeared that certain parts on stolen 
automobile had been substituted, re- 
quested charge that state had burden 
of proving that the automobile stolen 
from owner was transferred in its en- 
tirety to transferee, and that if only 
a part of the automobile was trans- 
ferred accused was entitled to acquit- 
tal, was properly refused, since an ac- 
cused cannot escape the penalty of 
statute penalizing transfer of stolen 
vehicles by ero poe parts of stolen 
automobile. Code 1939, § 5000.01, 
subd. 2; § 5006.06, 5006.07; Code 
1935, § 5092.—State v. Chumley, 294 
N.W. 764. 


In prosecution for transferring pos- 
session of a stolen motor vehicle, it 
was proper to give an instruction to 
effect that burden was on the state to 
establish beyond reasonable doubt that 
automobile transferred was identical 
vehicle that was stolen from owner, 
and that if parts were removed from 
or added to automobile, that alone 
would not render it incapable of iden- 
tification, and that if, at time of trans- 
fer, changes made in automobile did 
not render it incapable of identifica- 
tion as stolen automobile, and automo- 
bile transferred was substantially one 
stolen from owner, identification was 
sufficient. Code 1939, § 5000.01 subd. 
2; §§ 5006.06, 5006.07; Code 1935, § 
5092.—State vy. Chumley, 294 N.W. 764. 

N.Y. The statute providing that no 
person shall set any vehicle in motion 
without authority of driver was en- 
acted to protect traveling public and, 
on their behalf, to prevent the setting 
in motion of or interference with 
parked automobiles except as _ indi- 
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cated therein. Vehicle and Traffic 
Law, § 86, subd. 3.—People vy. Propp, 
81 N.E.2d 915, 284 N.Y. 491. 

Where defendant used her automo- 
bile to push complainant’s parked 
automobile sufficient distance to leave 
pathway leading from street curb to 
door of defendant’s residence unob- 
structed, and brakes on complainant’s 
automobile were not released by de- 
fendant, defendant could not be con- 
victed for violating statute providing 
that no person shall set any vehicle 
in motion without authority of driver, 
since complainant’s automobile was 
not set in “motion” within the stat- 
ute. Vehicle and Traffic Law, § 86, 
subd. 3.—People v. Propp, 31 N.BH.2d 
915, 284 N.Y, 491. 

N.Y.Mag.Ct. Where New York City 
police commissioner’s traffic regulation 
set 25 miles per hour speed limit ex- 
cept where signs authorized by “prop- 
er authority” were posted indicating 
a greater or a lesser speed, defendant 
who violated 35 miles per hour limit 
posted on parkway by park commis- 
sioner, a ‘proper authority” to alter 
the 25 miles per hour limit, would be 
discharged from complaint charging 
violation of police commissioner’s reg- 
ulation on ground that although police 
commissioner had concurrent jurisdic- 
tion over the parkway, it was not ex- 
ercised by the regulation with suf- 
ficient clarity to satisfy the require- 
ments for language prescribing penal 
offenses. New York City Charter 1936, 
§§ 435, 534—People, on Complaint of 
McGuire, v. Perry, 23 N.Y.S.2d 769. 

N.Y.Mag.Ct. The Vehicle and Traf- 
fic Law and the former Highway Law 
are exclusively controlling in the case 
of offenses covered by those laws.— 
People v. Marcello, 25 N.Y.S.2d 533. 


Ohio App. Under statute respecting 
duty of motorists to stop when ap- 
proaching a school bus that has 
stopped on highway to receive or dis- 
charge school children, a motorist is 
bound, when approaching front or rear 
of a school bus which has been stop- 
ped outside limits of a municipality to 
discharge children, to stop within ten 
feet of bus and remain stationary un- 
til children have alighted therefrom 
and have reached nearest adjacent side 
of highway, and if motorist has stopped 
according to mandate of statute he may 
proceed forward as soon as last pas- 
Senger has reached nearest adjacent 
side of highway. Gen.Code, §§ 6290, 
ae eC eee aan v. State, 34 N.H.2d 


The “nearest adjacent side of high- 
way”, within statute requiring a mo- 
torist, when approaching front or rear 
of a school bus that has stopped on 
highway, outside limits of a municipali- 
ty, while receiving or discharging chil- 
dren, to stop automobile not less than 
ten feet from bus and keep automobile 
stationary until children have entered 
bus or have alighted and reached near- 
est adjacent side of highway, is that 
side of road nearest to bus, which must 
necessarily be the right-hand side as 
that side would be designated by a per- 
son facing in direction in which -bus 
is headed. Gen.Code, §§ 6290, 12604-1. 
—Pippinger v. State, 34 N.E.2d 63. 

The statute requiring a motorist, 
when approaching front or rear of a 
school bus that has stopped on high- 
way, outside limits of a municipality, 
while receiving or discharging children, 
to stop automobile not less than ten feet 
from bus and keep automobile station- 
ary until children have entered bus or 
have alighted and reached nearest adja- 


-cent side of highway eannot be econ- 


strued as manifesting a legislative in- 
tent to protect school children alight- 
ing from a bus until they have reached 
opposite side of road from that nearest 
to bus with respect to direction in 
which bus is headed, but statute pro- 
tects ecnildren until they have reached 
the side of road nearest to bus from 
which they are alighting and no long- 
er, and when children have reached 
such point they may not expect stop- 
ed automobiles to longer remain sienee 
ing, nor may they expect approaching 
automobiles to stop within ten feet of 
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bus. Gen.Code, 
State, 34 N.B.2 

_Where school bus stopped on right 
side of highway, to discharge children, 
and a child, after alighting, ran around 
rear of bus and was crossing highway 
to left side thereof when struck by de- 
fendant’s automobile, and automobile 
was not within ten feet of bus when 
child reached side of highway nearest 
where bus was stopped, defendant 
could not be convicted for violating 
statute respecting duty of motorists to 
stop when approaching a school bus 
that is receiving or discharging chil- 
dren, since child had reached ‘nearest 
adjacent side of highway” within the 
statute before automobile was ten feet 
from bus. Gen.Code, §§ 6290, 12604-1. 
—Pippinger v. State, 34 N.H.2d 63. 

OkK1Cr.App. Where intent with 
which an offense is committed is an 
essential element of such offense, the 
operating of an automobile in a man- 
ner forbidden by law by a_ person 
charged with an offense takes the place 
of and supplies the unlawful intent, and 
it then becomes a question of fact 
whether defendant was guilty of cul- 
pable negligence in operating an auto- 
mobile upon highway in violation of 
law.—Lamb y. State, 105 P.2d 799. 

Pa.Co. Proceedings before a_ police 
magistrate, convicting defendant with a 
violation of the motor vehicle code of 
1929, 75 P.S. § 1 et seq., were quashed 
on appeal to the county court, where 
the informations were on printed forms 
and the transcripts were silent on the 
question of notice and there was no al- 
legation in either transcript as to just 
what the defendant did or what acts 
could have brought him within the al- 
leged violation—Commonwealth ex rel. 
v. Foreman, 89 P.L.J. 231. 

After a summary conviction defend- 
ant gave bond for appeal, but he had 
the right to questien the regularity of 
the proceedings with respect to the 
magistrate’s jurisdiction of the sub- 
ject-matter itself. The failure to allege 
in the information and transcript the 
giving of the notices as required by 
the motor code was fatal, and failure 
to show that defendant was given the 
ten full days’ notice required, was also 
fatal—Commonwealth ex rel. v. Fore- 
many, so Pes. 231. 

Pa.Co. Where defendant was charged 
with illegal parking, and the prosecu- 
tor offered specific records of parking 
violations, each record being attached 
to a formal information containing a 
proper notice to appear valid in all 
formal respects, he was found guilty, 
when his testimony as to these viola- 
tions was that he could not trace or 
remember them. This was no answer 
to the record.—Commonwealth ex rel. 
vy. Foreman, 89 P.LJ. 231. 

Pa.Co. An information charging vio- 
lation of the motor vehicle code must 
be made before a magistrate with- 
in the city, borough or township in 
which the offense is alleged to have 
been committed within fifteen days 
from the date of the alleged offense, 
unless excused by section 1201 of the 
code, 75 P.S. § 731.—Commonwealth 
y. Frank, 89 P.LJ. 341. 


Pa.Com.Pl. Where an offer has been 
made for property owned by an insol- 
vent trust company, and, pursuant to 
a court order, the Secretary of Bank- 
ing, as receiver for the trust company, 
has advertised the fact that the offer 
has been made and that a private sale 
will be had thereon unless a higher 
bid is received before a specified date; 
and, a higher bid having been received, 
the court enters an order approving, 
ratifying, and decreeing the sale of the 
real estate to the higher bidder and 
authorizing the receiver to execute and 
deliver a deed for the property upon 
payment of the purchase price and to 
make a return of the sale within ten 
days after settlement, such a sale must, 
under the Department of Banking Code 
of May 15, 1933, P.L. 565, sec. 718, 71 
P.S. § 733-718, be consummated in the 
absence of fraud, accident, mistake, or 
other equitable cause, even though sub- 
sequent to the order approving the sale, 
but before its consummation, the un- 


§ 12604-1.—Pippinger v. 
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successful bidder raises his bid to an 
amount in excess of the successful bid. 
—In re Mechanics Trust Co., 39 D. & 


C2202; 

Pa.Com.Pl. It seems that the Act of 
June 27, 1989, P.L. 1135, sec. 31, 75 
P.S. § 741, permitting Pennsylvania 
motor policemen when in uniform to 
make arrests on Sunday for motor vi- 
olations, does not authorize a hearing 
on such an arrest on Sunday, but under 
the provisions of the Act of 1705, 1 
Sm.L. 25, sec. 4, 44 P.S. § 1, the hear- 
ing must be held on another day, al- 
though bail may be given, hearing 
waived, and appeal taken on Sunday.— 
Commonwealth y. Skula, 41 D. & C. 
309, 33 Mun. 63. 

Pa.Quar.Sess. It is a violation of 
section 19(h) of the Act of June 27, 
193905 Ps Usb ibe Pes. Se 43i(h)s 
amending The Vehicle Code of May 1, 
1929, P.L. 905, sec. 823, to operate a 
motor vehicle on which a proper in- 
spection sticker is not displayed, even 
though such a certificate has been ob- 
tained and is carried in a pocket in 
the inside of the car.—Commonwealth 
vy. Gilroy, 40 D. & C. 566. 

Wash. The 1937 statute relating to 
operation of a motor vehicle while un- 
der influence of liquor superseded the 
1927 statute on the same subject, and 
hence an original information, filed 
after enactment of 1937 statute, and 
amended information in prosecution for 
operating automobile while under in- 
fluence of liquor, could not have effect 
of charging defendant with violation of 
separate and distinct statutes so as 
to require that defendant be arraigned 


on amended information. Rem. Rev. 
Stat. §§ 2098, 6360—119, 6862—51.— 
State v. Hurd, 105 P.2d 59. 

§ 1229 
Cal.App. Under statute providing 


that any person who drives or takes 
a vehicle not his own without consent 
of owner thereof and in absence of 
owner, and with intent to either perma- 
nently or temporarily deprive owner 
thereof of his title to or possession of 
such vehicle, whether with or without 
intent to steal vehicle, is guilty of a 
felony, the intent is made an affirma- 
tive element of the crime and conse- 
quently must be proved by the prose- 
ecution as a fact. Vehicle Code, § 503 


St.1935, p. 174.—People v. Neal, 104 
P.2d 555. 

Iowa. In prosecution for reckless 
driving, it is reckless indifference to 


safety of others which supplies the 
criminal intent necessary to warrant 
conviction. Code 1939, § 5022.04.— 
State v. Jacobsmeier, 294 N.W. 920. 
N.u@. In prosecution for reckless 
driving resulting in death of third par- 
ty, a ruling that a guilty mind in the 
sense of active intent was not required 
for conviction was proper. Pub.Laws 
1926, ec. 102, § 11, as amended by Laws 
Baie c. 81.—State vy. Yosua, 16 A.2d 


oO . 

Ok1.Cr.App. Where intent with 
which an offense ig committed is an 
essential element of such offense, the 
operating of an automobile in a man- 
ner forbidden by law by a _ person 
charged with an offense takes the place 
of and supplies the unlawful intent, 
and it then becomes a question of fact 
whether defendant was guilty of cul- 
pable negligence in operating an auto- 
mobile upon highway in violation of 
law.—Lamb y. State, 105 P.2d 799. 


§ 1230 

Pa.Com.Pl. A defendant, who vol- 
untarily appears before a Justice of the 
Peace on a charge of violation of the 
Motor Vehicle Code, waives hearing and 
enters bail for appearance in Court, 
cannot thereafter complain of failure to 
give notice required by the § 1202 of 
the Act of May 1, 1929, P.L. 905, as 
amended 75 P.S. § 732.—Commonwealth 
vy. Wagner, 3 Monroe L.R. 39. 

Pa.Quar.Sess. Under § 1202 of The 
Vehicle Code, 75 P.S. § 732, a magis- 
trate’s notice to a defendant of an in- 
Mullins v. Commonwealth, 147 S.W.2d 
in the 10-day period and no warrant 
may issue until that period has fully 
elapsed, the notice need not fix a defi- 
nite time at which defendant is to ap- 
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pear.—Commonwealth v. Wheeler, 40 D. 
(ig. COR PRY 
8 1231 


_ Pa.Quar.Sess. An information charg- 
ing violation of The Vehicle Code of 
May 1, 1929, P.L. 905, must, under 
section 1201(@) of the code, as amend- 
ed by the Act of June 27, 1939, P.L. 
1135, 75 P.S. § 731, be laid before a 
justice of the peace within the munici- 
pality in which the violation allegedly 
occurred, or, if there is no justice of 
the peace in that municipality, then be- 
fore a justice in an adjoining munici- 
pality; and a justice’s transcript which 
fails affirmatively to show in what 
municipality the justice resides is 
therefore fatally defective-—Common- 
wealth v. Bedding, 38 D. & C. 103. 

Pa.Quar.Sess. Under § 1201 of The 
Vehicle Code, 75 P.S. § 731, a justice 
of the peace has jurisdiction of a prose- 
cution for speeding occurring within 
his township, unless another justice in 
the same township was substantially 
nearer to the point of the alleged vio- 
lation and was available to receive the 
information.—Commonwealth v. Wheel- 
er, 40 D. & C. 232. 

Pa.Quar.Sess. On a petition by a 
defendant for discharge from custody 
and release of recognizance, it appeared 
that on January 8, 1940, he was taken 
into custody by a Pennsylvania Motor 
Patrolman, and, while still in his cus- 
tody, was arrested by an Alderman’s 
constable on a charge of operating a 
motor vehicle on a State highway in 
Middle Paxton Township while under 
the influence of intoxicating liquor in 
violation of Sec. 620 of the Motor Ve- 
hicle Code as amended by the Act of 
1937, P.L. 2329, 75 P.S. § 231. The de- 
fendant was taken before an Alderman 
of the City of Harrisburg, and by him 
bound over for Court. The defendant 
contended, inter alia, in his petition, 
that the Alderman was without juris- 
diction because he was not the nearest 
available magist~ate in the township 
where the alleged violation occurred. 
Held, that since the offense charged is 
designated a misdemeanor in the Motor 
Vehicle Code, 75 P.S. § 1 et seq., and 
the Code does not require that, as to 
felonies or misdemeanors, the informa- 
tion must be laid before the nearest 
available magistrate, the petition must 
be dismissed.—Commonwealth y. Span- 
gler, 49 Dauph. 357. 

There is no requirement, in cases of 
felonies or misdemeanors under the Mo- 
tor Vehicle Code, 75 P.S. § 1 et seq, 
that an information be laid before the 
nearest available magistrate-—Common- 
wealth v. Spangler, 49 Dauph. 357. 

Since, -under the provisions of the 
Administrative Code, 71 51 et 
seq., prior to the Motor Vehicle Code as 
amended in 1939, 75 P.S. § 1 et seq., 
a member of the Pennsylvania Motor 
Police had the power and authority 
to arrest on view, the provisions in the 
Motor Code of 1939, requiring the of- 
ficer to take the defendant before the 
nearest available magistrate, are on?’« 
applicable where the motor patrolman 
makes an arrest on view under the au- 
thority of that section; paragraph 2 of 
Section 31 of the Act of 1939 is only 
a limitation upon the additional power 
given to the Motor Police by paragraph 


5 Se ts 741.—Commonwealth vy. 
Spangler, 49 Dauph. 357. 
§ 1233 
Pa.Com.Pl. When the case involves 


a violation of the Motor Vehicle Code, 
75 P.S. § 1 et seq., the service upon 
the defendant may be made by regis- 
tered mail.—Commonwealth v. Lindsay, 
22 Hrie 145, 32 Mun. 36. 
Pa.Quar.Sess. Under section 1202 of 
The Vehicle Code of May 1, 1929, P.L. 
905, as amended by the Act of June 29, 
1937, -P.L. 2329, 75 PS. § 732, a de- 
fendant charged with violation of the 
code has a full 10 days after written 
notice of the filing of the information 
and a copy thereof is sent him by regis- 
tered mai] by the magistrate, voluntar- 
ily to appear before the magistrate, 
and no warrant can be issued for his 
arrest until after the 10 days have 
fully elapsed without his appearing; 
the magistrate may not fix a specific 
time within the 10-day period as a 
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time at which the defendant must ap- 
pear, and issue a warrant if he fails 
to do so.—-Commonwealth v. Karas, 37 
D. & C. 685, 88 P.LJ. 512. 

Where a justice of the peace no- 
tifies a defendant’ charged with viola- 
tion of The Vehicle Code that, if he 
does not voluntarily appear at the mag- 
istrate’s office at a specified time on 4 
date five days after the giving of notice, 
a warrant for his arrest will be served 
as provided by law, and, the defend- 
ant not appearing, a warrant is issued 
for his arrest more than 10 days after 
the giving of notice, the issuance of 
the warrant and the arrest thereunder 
are illegal since the proceedings were 
not in accordance with section 1202 
of The Vehicle Code of May 1, 1929, P. 
L. 905, as amended, 75 P.S. § 732; 
if, upon arrest, defendant waives a 
hearing and gives bail to appear in 
court, he must be discharged in court 
and the proceedings dismissed.—Com- 
monwealth vy. Karas, 37 D. & C. 685, 88 
Peli do) Ole. 

Pa.Quar.Sess. Under Section 1202 of 
the Motor Vehicle Code, 75 P.S. § 732, 
one charged with violation of the Code, 
is entitled to a full ten days notice to 
appear voluntarily before the justice 
of the peace, and a warrant issued after 
a notice to appear within less than 
ten days, or without any notice, is il- 
legal and the defendant arrested there- 
on will be discharged.—Commonwealth 
v. Walter, 29 Del. 536. 

§ 1238 

Pa.Quar.Sess. Waiving a hearing and 

iving security for appearance at court 
abes not constitute a waiver of the de- 
fects in the proceedings before the jus- 
tice of the peace—Commonwealth vy. 
Walter, 29 Del. 536. 


§ 1240 

Pa.Quar.Sess. Under the Motor Ve- 
hicle Code, 75 P.S. § 1 et seq., there 
are three ways in which a summary 
ease may be brought to the attention 
of the Court of Quarter Sessions: 1. 
After hearing and conviction before a 
justice, by taking an appeal which re- 
quires a special allowance therefor; 2. 
Certiorari; 38. By waiving summary 
hearing and posting bond for appear- 
ance. In any case the matter is before 
the court de novo and it is within the 
jurisdiction of the court to quash or 
dismiss the proceedings where the facts, 
by taking of testimony or stipulation, 
warrant.—Commonwealth v. Echnoz, 22 
Hrie 158. 


§ 1246 
Pa.Quar.Sess. Where, upon an ap- 
peal from a summary conviction under 
the Motor Vehicle Code, 75 P.S. § 1 et 
seq., the court finds the defendant not 
guilty, an order will be entered direct- 
ing that the fine and costs paid to the 
Justice of the Peace, shall be repaid 
to the defendant as prescribed in Sec- 
tion 1205(d) of the Code, 75 P.S. § 
735—Commonwealth  v. Sielecki, 29 

Del. 529, 10 Som. 89. 


§ 124! 

Pa.Super.. Hvidence that manufac- 
turer’s serial number secretly placed 
on obscure part of automobiles was de- 
faced, without proof that defendant had 
knowledge thereof, was not sufficient to 
warrant conviction on either charge of 
possession or of sale of automobile 
with defaced serial number, where sub- 
stituted serial number and engine num- 
ber, which were located where such 
numbers were known by public to be 
placed, had not been tampered with. 
75 P.S. §§ 61, 66—Commonwealth y. 
Unkrich, 16 A.2d 737, 142 Pa.Super. 


691. 
§ 1252 

Okl.Cr.App. An information charg- 
ing defendant with assault with intent 
to kill, a second or subsequent offense, 
by driving an automobile in a reckless 
manner and while intoxicated, against 
another automobile, thereby causing 
severe injuries to a passenger, was not 
demurrable as failing to set forth par- 
ticular part of automobile struck by 
injured person, where information al- 
leged every element of offense intended 
to be charged and identified offense 
with such particularity that defendant 
could defend himself against any eub- 
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sequent prosecution for same offense. 
—Lamb y. State, 105 P.2d 799. 

Tex.Cr.App. In prosecution for ag- 
gravated assault by willfully and with 
negligence operating an automobile, 
that accused committed the assault by 
his automobile’s striking another auto- 
mobile, causing injury to person riding 
in such other automobile, could be 
shown under allegation that accused’s 
automobile collided with such person.— 
Warren v. State, 143 S.W.2d 620. 

Tex.Cr.App. Where complaint and 
information charged that defendant 
operated automobile on public highway 
and committed an aggravated assault 
upon another by wilfully and with neg- 
ligence causing and permitting the 
automobile to collide with another au- 
tomobile in which the injured party 
was riding as a passenger, act on part 
of defendant, either wilful or with 
gross negligence, would be sufficient to 
sustain conviction.—Overmire v. State, 
152 S.W.2d 769. 

§ 1255 

Tex.Cr.App. Evidence relating to 
the striking of another automobile by 
accused’s automobile sustained convic- 
tion for aggravated assault on party 
who was riding in such other automo- 
bile—Warren v. State, 143 S.W.2d 620. 

Tex.Cr.App. Evidence was sufficient 
to sustain conviction of an aggravated 
assault by wilfully and with negli- 
gence causing and permitting an auto- 
mobile to collide with another automo- 
bile in which the injured party was 
riding aS a passenger and _ thereby 
causing an injury less than death to 
the person of the injured party. Ver- 
non’s Ann.PC. art. 827a, § 8&.—Over- 
mire vy. State, 152 S.W.2d 769. 

1257 


OkLCr.App. An instruction on ele- 
ments of crime of assault and battery 
with an automobile with intent to kill, 
second or subsequent offense, correct- 
ly stated the law.—Lamb vy. State, 105 
Beza 79.9% 

§ 1263 


D.C.Minn. A motor carrier who pur- 
portedly leased vehicles to trucking 
company under agreement requiring 
that freight bills be stamped with 
company’s name, but who retained 
same personnel in charge of terminal, 
handled all matters of solicitation, 
problenrs of transportation, rates, ete., 
as before, retained possession of ve- 
hicles, controlled their movements and 
employed the drivers, continued to be 
the operator of the vehicles for pur- 
pose of prosecution for engaging in 
interstate operations without a certifi- 
eate of public convenience and neces- 
sity. Motor Carrier Act of 1935, § 
206(a), 49 U.S.C.A. § 306(a).--U. S. v. 
Steffke, 36 F.Supp. 257. 

Mass. The operation of an automo- 
bile on the public ways by a person 
who is not licensed as required by stat- 
ute is a “crime’’, and violation of the 
statute is evidence of negligence as to 
all consequences that the statute was 
intended to prevent. G.L.(Ter.Ed.) ec. 
aout 10.—Watson v. Forbes, 30 N.H.2d 


Mo.App. Corporation with principal 
office at Sikeston, Missouri, and a 
branch office in the city of St. Louis 
was liable under St. Louis ordinance 
levying license fee on commercial vehi- 
cles, for nonpayment of fee on truck 
used exclusively in the city of St. 
Louis’ for transporting freight, not- 
withstanding statutory provision that 
municipalities may levy license taxes 
on motor vehicles only against own- 
ers “residing in such municipalities”, 
since the statute is intended to sub- 
ject the vehicle to license tax in the 
city in which it ig usually kept and 
operated and for purpose of the li- 
cense the corporation resided in the 
city of St. Louis. Mo.St.Ann. § 7780, 
p. 5228—City of St. Louis v. Temples, 
149 S.W.2d 888. 

N.Y¥.Sp.Sess. To come within statute 
creating offense of operating “sight- 
seeing bus” for hire without license, hir- 
ing must be of such character that gen- 
eral public, on payment of tariff, may 
board bus and be transported to some 
point of destination, Administrative 
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Code, § 436—2.0, subd. b, par. 2(p) 
and subd, J, par. 43-a(a).—Veople vy. 
Coe 22 N.Y.S.2d 899, 175 Misc. 

A bus, especially built for children 
and owned by company deriving 92 
per cent. of its annual revenue from 
operation of its busses under contract 
with city board of education to trans- 
port children between their homes and 
schools, was not ‘sight-seeing bus” un- 
lawfully operated by such company’s 
employee without license while being 
used during school vacation under spe- 
cial charter primarily for purpose of 
taking children to and from day camps 
and incidentally to and from movies, 
museums, ete., in bad weather. Ad- 
ministrative Code, § 436—2.0, subd. b, 
oe 2(p) and subd. J, par. 43-a(a).— 

eople v. Oestreicher, 22 N.Y.S.2d. 899, 
175 Mise. 151. 

N.Y.Sp.Sess. The section of Admin- 
istrative Code, requiring licenses for 
operation of public carts which are 
kept for hire or used in carrying mer- 
chandise for pay, may be violated 
either by keeping vehicles for hire or 
by using them to carry goods for pay, 
but the use of such vehicles must be 
general and not exclusive. Adminis- 
trative Code, §§ B32-92.0, B32-93.0.— 
People v. S. & BE. Motor Hire Corpora- 
tion, 29 N.Y.S.2d 105, reversing People 
on Complaint of Butler v. S. & HB. Motor 
Hire Corporation, 22 N.Y.S8.2d 845, 175 
Misc. 847. 

Where a corporation leased trucks to 
business house to be used to deliver 
and collect lessee’s merchandise only, 
which was done without cost to lessee’s 
customers, and drivers were supplied 
by lessor’s wholly owned subsidiary 
under a separate agreement between 
lessee and the subsidiary, such leased 
trucks were not “public carts” and 
lessor was not a “public ecartman’’ 
within meaning of statutory definitions 
thereof, nor was a license required for 
such operation of trucks under statute 
requiring license for operation of pub- 
lic carts kept for hire or used to carry 
merchandise for pay. Administrative 
Code, §§ B32-92.0, B32-93.0.—People v. 
S. & E. Motor Hire Corporation, 29 
N.Y.S.2d 105, reversing People on Com- 
plaint of Butler y. S. & E. Motor Hire 
cece 22 N.Y.S.2d 845, 175 Misc. 


N.Y.Mag.Ct. The section of Ad- 
ministrative Code requiring licenses for 
operation of public carts which are kept 
for hire or used to carry merchandise 
within city for pay may be violated 
by keeping trucks for hire and by 
actually doing a public cartman’s busi- 
ness, provided truck is actually put to 
use of a public cart by some one. Ad- 
ministrative Code, § B32—92.0.—People, 
on Complaint of Butler, v. S. & EH. Mo- 
tor Hire Corporation, 22 N.Y.S.2d 845. 
175 Mise. 347. 

Where trucks leased by corporation 
were not used by lessee as public carts 
but were used exclusively in connection 
with lessee’s business in delivering and 
picking up its own merchandise, there 
was no violation on part of lessee un- 
der either provision of Administrative 
Code requiring licenses for operating 
public carts which are kept for hire 
or used to carry merchandise, and no 
violation on part of corporation under 
the ‘keeps for hire’ part of section. 
Administrative Code, § B32—92.0,.— 
People, on Complaint of Butler, v. § 
& BH, Motor Hire Corporation, 22 N.Y. 
$.2d 845, 175 Mise. 347. 

A corporation which leased trucks to 
business houses in city to be used for 
express purpose of delivering and col- 
lecting lessee’s merchandise only, which 
corporation had full control over trucks 
at all times except for right of lessee 
to designate where and -when to pick 
up and deliver its merchandise, and 
which controlled the corporation fur- 
nishing chauffeurs for the trucks, was 
guilty of maintaining and operating 
without a license carts “used to carry 
merchandise” in violation of code. Ad- 
ministrative Code, § B32—92,0.—Peo- 
ple, on Complaint of Butler, v. S. & 
Hi. Motor Hire Corporation, 22 N.Y.S. 
2d 845, 175 Mise. 347. 


Pa.Quar.Sess. Under The Seulae 
Code of May 1, 1929, P.L. 905, as 
amended by the Act of June 29, 1937, 
P.L. 2329, § 620(h), 75 F.S. § 231, 
where defendant has had his motor ye- 
hicle operator’s license suspended for 
thirty days, and thereafter, during the 
next two succeeding years, does not ap- 
ply for a new operator’s license, and 
thereafter operates an automobile with- 
out a license, he is guilty of a misde- 
meanor.—Commonwealth v. Krupa, 40 
D. & C. 572, 57 Montg. 107. 

In cases of operating without li- 
censes, it was the intent, of the legis- 
lature to place in different classes 
those whose operating privileges have 
been suspended and those who have 
never lost their operating privileges 
through suspension. The former are 
guilty of misdemeanors, the latter only 
of a crime punishable arene ee 
ceeding of summary conviction.—Com- 
monwealth vy. Krupa, 40 D. & C. 572, 57 
Montg. 107. 

Tex.Cr.App. A complaint alleging 
that on a certain date defendant un- 
lawfully operated, upon a public high- 
way, an automobile which had not 
been registered as required by law 
was fatally defective as not being suffi- 
ecient to apprise defendant in what 
way he had failed to follow require- 
ments of law relative to registration 
of automobile. Pen.Code 1925, art. 804. 
—George v. State, 145 S.W.2d 187. 

In prosecution for operating automo- 
bile, which allegedly had not been reg- 
istered, upon a highway, defendant 
was entitled to have complaint apprise 
him in no uncertain terms of specific 
requirement of law with which defend- 
ant had allegedly failed to comply. 
Pen.Code 1925, art. 804.—George Vv. 
State, 145 8.W.2d 187. 

Where evidence in prosecution for 
operating automobile, which allegedly 
had not been registered, upon a high- 
way showed that pleader who drew 
complaint intended to charge defendant 
with not having registered automobile 
for current year in county of defend- 
ant’s residence, as required by statute, 
defendant was entitled to have com- 
plaint state such allegations in specific 
terms. Pen.Code 1925, art. 804,— 
George v. State. ear 187. 


§ 

N.Y.Co.Ct. The purpose of statute 
prohibiting operation of automobiles 
with inadequate brakes was to insure 
safety both to persons and property 
upon the highways. Vehicle and Traf- 
fie Law, § 15, subd. 1, and § 70, subd. 
1.—People v. DeWitt, 25 N.Y.S.2d 236, 
175 Mise. 481. 

Ohio App. Statutes relating to speed 
and lighting of automobiles using high- 
ways were enacted to establish rules of 
eonduct for protection of all users of 
highways, and impose absolute duties, 
violation of which subjects violators to 
penalties and civil liabilities. Gen.Code, 
§§ 6310-1, 12603—Mossman v. City of 
Cincinnati, 34 N.H.2d 246. 

§ 1265 

Ala.App. The statute penalizing op- 
eration of motor vehicle upon state 
highways recklessly or so as to endan- 
ger property or the life or limb of any 
person was repealed by subsequent 
statute defining and penalizing reckless 
driving. Code 1940, Tit. 36, § 3.—Flour- 
noy y. State, 2 So.2d 329. 

Cal.Super. Under statute defining 
reckless driving as driving in willful 
or wanton disregard for the safety of 
persons or property, ‘‘wantonness” in- 
cludes the elements of consciousness of 
one’s conduct, intent to do or omit 
the act in question, realization of the 
probable injury to another, and reckless 
disregard of consequences. Vehicle 
Code, 505, St.1939, p. 2107.—People 
v. MeNutt, 105 P.2d 657. 

Under statute defining reckless driv- 
ing as the driving in willful or wanton 
disregard for the safety of persons or 
property, a driver’s conduct which ex- 
hibits reckless indifference to probable 
consequences with knowledge of facts 
and circumstances likely to result in 
injury becomes “wanton negligence”, 
Vehicle Code, § 505, St.1939, p. 2107.— 
People v. McNutt, 105 P.2d_ 657. 

Under statute defining reckless driv- 
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ing as the driving in “willful” or wan- 
ton disregard for the safety of persons 
or property, the word ‘willful’ means 
“intentional”, and the intention re- 
ferred to relates to the disregard of 
safety and not merely to the act done 
in disregard of safety. Vehicle Code, § 
505, St.1939, p. 2107.—People v. Mc- 
Nutt, 105 P.2d 657, 

There is no substantial difference be- 
tween ‘willful misconduct” as used in 
automobile guest statute and ‘reckless 
driving” prohibited by statute defining 
the offense as driving in willful or 
wanton disregard for the safety of 
persons or property, and the two terms 
mean the same thing so far as they 
are concerned with the state of mind 
of the driver whose conduct ig in ques- 
tion. Vehicle Code, §§ 403, 505, St. 
1935, p. 154; St.1939, Pe 2107.—People 
v. McNutt, 105 P.2d 657. 

Mere negligence, even though gross, 
is not ‘‘willful misconduct” under auto- 
mobile guest statute or “reckless driv- 
ing’ under statute defining “reckless 
driving’ ag the driving in willful or 
wanton disregard for the safety of per- 
sons or property. Vehicle ode, §§ 
403, 505, St.1935, p. 164; St.1939, p. 
2107.—People v. McNutt, 105 P.2d 657. 

Where motorist who, while driving 
between 30 and 35 miles per hour, col- 
lided with another automobile which 
was standing near curb when motorist 
first saw it but which backed into 
motorist’s path, was guilty, at most, of 
merely failing to keep a proper look- 
out ahead, such failure might be found 
to constitute ‘‘negligence” but did not 
amount to “reckless driving’ prohib- 
ited by penal statute defining “reck- 
less driving’? as the driving in willful 
Or wanton disregard for the safety of 
persons or property. Vehicle Code, § 
505, St.1939, p. 2107.—People v. Mc- 
Nutt, 105 P.2d 657. 


Cal.Super. While one may be guilty 
of speeding without being guilty of 
“reckless driving’’, mere speed of auto- 
mobile may be so excessive as to afford 
proof of driver’s willful or wanton 
disregard of safety of persons or prop- 
erty, aS required to establish crime of 
reckless driving. Vehicle Code, § 505 
(a), St.1935, p. 175.—People v. Nowell, 
114 P.2d 81. 

“Willful misconduct’, within automo- 
bile guest statute, and “reckless driv- 
ing’, within statute defining such 
crime, are the same thing so far as 
they are concerned with state of mind 
of automobile driver whose conduct is 
in question. Vehicle Code, §§ 403, 505 
(a), St.1935, pp. 154, 175.—People v. 
Nowell, 114 P.2d 81. 

Mere speed at which automobile was 
driven, without other acts, may demon- 
strate driver’s “willful misconduct” or 
“reckless driving’’, when considered in 
relation to width and surface of, and 
presence or lack of traffic on highway 
and question whether automobile was 
driven before or after dark. Vehicle 
Code, §§ 403, 505(a), St.1935, pp. 154, 
175.—People v. Nowell, 114 P.2d 81. 

One driving automobile in manner 
showing wanton and reckless disregard 
of possible consequences to persons or 
property may be found guilty of “reck- 
Jess driving’, though it may not be a 
fact, and so he may not know, that 
probable result of such driving will be 
to injure a person or property. Vehicle 
Code, § 505(a), St.1935, p. 175.—People 
v. Nowell, 114 P.2d 81. 

App.D.C. The statute providing that 
any person who, by the operation of 
any vehicle at an immoderate rate of 
speed or in a careless, reckless, or neg- 
ligent manner, but not willfully or 
wantonly, shall cause the death of an- 
other, shall be guilty of a misdemeanor, 
specifies with sufficient certainty the 
conduct which it is intended to pro- 
scribe and punish and hence comes 
within the requirements of constitu- 
tionality. D.C.Code Supp. V, T. 6, § 
246a.—U. S. v. Henderson, 121 F.2d 75. 


Iowa. The definition of ‘reckless- 


ness’? used in civil cases under the 
automobile guest statute is not ap- 
plicable in prosecution for reckless 


driving. Code 1939, §§ 5022.04, 5037.- 


| § 1276 
eae v. Jacobsmeier, 294 N.W. 


Kan. A motorist, who is unfamiliar 
with the road on which he is driving 
in the nighttime, cannot with im- 
punity take chances on mere appear- 
ances and drive ahead without regard 
to the possibility of causing death or 
injury to other persons on the high- 
way.—State v. Phelps, 110 P.2d 755, 
153 Kan. 337. 

Mont. In order for the,act of driv- 
ing an automobile on the wrong side 
of the road to constitute the crime 
of “reckless driving” the act must 
have caused an accident. Laws 1987, 
c. 182, § 5(6).—State v. Biering, 107 
P.2d 876. 

Pa.Quar.Sess. Section 1001(a) of 
The Vehicle Code of May 1, 1929, P. 
L. 905, as amended, 75 P.S. § 481(a), 
provides in substance that any person 
who drives a vehicle upon a highway 
in a manner so as to endanger any per- 
son or property, carelessly and either 
wilfully or wantonly disregarding the 
rights or safety of others, shall be 
guilty of the offense of reckless driv- 
ing; it does not create separate offenses 
but merely defines two acts which 
would constitute the single offense of 
reckless driving.—Commonwealth _ v. 
Frisch, 41 D. & C. 266, 57 Montg. 158. 


Pa.Quar.Sess. Where defendant while 
driving his truck attempted to overtake 
another vehicle at a place where his vi- 
sion was obscured beyond a hundred 
feet ahead and the vehicle to. be over- 
taken was traveling at approximately 
the maximum speed permissible for de- 
fendant’s truck, defendant’s conduct 
was wantonly reckless; and where de- 
fendant’s conduct caused the collision 
of the vehicle to be overtaken with a 
third vehicle approaching from the op- 
posite direction, the jury could prop- 
erly find the defendant guilty of as- 
sault and battery and _ involuntary 
manslaughter, even though defendant’s. 
truck never touched the other vehi- 
cles.—Commonwealth vy. Pagano, 33 
Berks 233. 
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ae Rex vy. Bower [1941] 2 Dom.L.R. 


§ 1273 
; See Rex v. Halmo [1941] 3 Dom.L.R. 


§ 1275 

Pa.Quar.8ess. Since the amendment 
of June 27, 1939, P.L. 1135, sec. 31, 75 
PS. -$$ 731, 73%, 74) “to! the eActhrot 
June 14, 1923, P.L. 718, sec. 29, 75 P.S. 
§ 737 note, a prosecution for reckless 
driving is void if instituted before a 
magistrate in a municipality not ad- 
joining the one in which the offense oc- 
curred, although there was no magis- 
trate in the latter municipality, if there: 
was a magistrate available in a munici- 
pality adjoining that where the offense 
occurred, even though in another coun- 
ty.—Commonwealth y. Pappas, 41 D. 
& C, 291. 

§ 1276 

Ala.App. Affidavit drawn under stat- 
ute penalizing operation of motor ve- 
hicle upon state highways recklessly 
or so as to endanger property or the 
life or limb of any person, which stat- 
ute was repealed by subsequent statute 
defining and penalizing reckless driv- 
ing, did not charge an offense. Code 
1940, Tit. 36, § 3—Flournoy y. State, 
2 So.2d 329. 

Pa.Quar.Sess. An information charg- 
ing that defendant operated a motor 
vehicle upon a public highway in such 
a manner that when the brakes were 
applied the car swerved and collided 
with another car, approaching in the 
opposite direction, does not sufficiently 
charge reckless driving in violation of 
section 1001(a) of The Vehicle Code of 
May 1, 1929, P.L. 905, as amended by 
section 3 of the Act of June 29, 1937, 
P.L. 2329, 75 P.S. § 481(a), in the ab- 
sence of a further allegation to the 
effect that the car was being driven 
carelessly and wilfully, in wanton dis- 
regard of the rights or safety of others, 
or in such a manner as to endanger 
person or property.—Commonwealth y. 
Fye, 40 D. & C. 


§ 127 


§ 1278 : P 

Pa.Com.Pl. On information which 
charges defendant merely with reckless 
driving, without specifying the man- 
ner in which the driving is alleged to 
be reckless, is fatally defective. A de- 
fendant has the right to know what 
specific acts he is charged with which 
are alleged to constitute reckless driv- 
ing, so that he may have an opportu- 
nity to prepare his defense.—Common- 
wealth vy. Wagner, 3 Monroe L.R. 39. 

Pa.Quar.Sess. Under The Vehicle 
Code of May 1, 1929, P.L. 905, art. X, 
§ 1001(a), as amended, 75 P.S. § 481, 
an information, charging reckless driv- 
ing, which sets forth that defendant op- 
erated a motor vehicle “in such a 
manner as to endanger the lives and 
property of other people” is sufficient; 
it is not necessary, under a proper in- 
terpretation of the section, that the 
words “carelessly, wilfully, or wanton- 
ly disregarding the rights or safety of 
others” be set forth—Commonwealth 
Me Greene, 40 D. & C. 546, 57 Montg. 


§ 1281 
N.Y.Co.Ct. Mere happening of an ac- 
cident furnished no basis for a finding 
of guilt of motorist of reckless driv- 
ing.—People v. Quintano, 25 N.Y.S.2d 


269. 
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Ala.App. Evidence that defendant 
drove defective automobile on graveled 
street in town, that defendant, while 
officers were following him, stopped for 
stop light and drove away leaving offi- 
cers, and showing that there was no 
other traffic on street at time of al- 
leged offense, did not authorize convic- 
tion for violating statute making it an 
offense for a person to drive a_ vehicle 
upon a highway carelessly and heed- 
lessly in willful or wanton disregard 
of rights or safety _of others. ode 
1928, § 1397(51).—Robison v. State, 
200 So. 626, certiorari denied 200 So. 
629, 240 Ala. 638. 


Cal.Super. Evidence showing that 
defendant motorist was weaving from 
one traffic lane to another was insuffi- 
cient to sustain conviction of motorist 
under “reckless driving’’ statute, where, 
though there was evidence to sustain a 
finding of negligence that may have 
been gross, there was nothing to show 
that motorist was guilty of deliberate, 
intentional, or wanton conduct with 
knowledge or appreciation of the fact 
that danger was likely to result. Ve- 
hicle Code, § 505(b), St.1935, p. 175.— 
People v. Thompson, 108 P.2d 105, 41 
Cal.App.2d Supp. 965. 

Cal.Super. While one may be guilty 
of speeding without being guilty of 
“reckless driving”, mere speed of au- 
tomobile may be so excessive as to 
afford proof of driver’s willful or wan- 
ton disregard of safety of persons or 
property, as required to establish 
erime of reckless driving. Vehicle Code, 
§ 505(a), St.1985, p. 175.—People v. 
Nowell, 114 P.2d 81. 

Evidence that automobile attained 
and maintained speed of 75 to 85 miles 
per hour justified court’s conclusion 
that driver intentionally and deliber- 
ately drove at such speed in wanton 
and reckless disregard of possible con- 
sequences of injury to persons and 
property, so as to warrant his convic- 
tion of “reckless driving’. Vehicle 
Code, § 505(a), St.1935, p. 175.—Peo- 
ple v. Nowell, 114 P.2d 81. 

Ga.App. Evidence held sufficient to 
authorize convictions of driving auto- 
mobile while under influence of intoxi- 
eating liquors and_ reckless driving. 
Code, §§ 68-9908, 68-9919.—Newmans 
v. State, 16 S.H.2d 87. 

Iowa. Evidence was insufficient to 
support conviction of reckless driving 
as result of striking one of two pedes- 
trians who were walking along pave- 
ment in same direction defendant’s 
automobile was traveling, where it ap- 
peared that defendant was traveling 
outside city limits at nighttime, that 
no other vehicles were in immediate 
vicinity, and that accident occurred 
while defendant was rounding a curve, 
so that headlights shown on _ pedes- 
trians only temporarily while pedes- 
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trians were some distance ahead, and 
thereafter defendant could not see that 
highway was not clear. Code 1939, § 
5022.04.—State v. Jacobsmeier, 294 N. 
W. 920. 

Mont. Evidence including physical 
facts established that cause of automo- 
bile accident was inexcusable reckless- 
ness of motorist in attempting to pass 
an automobile when he could not see 
sufficient clear road to pass and return 
to his side of the road without endan- 
gering defendant’s oncoming automo- 
bile and was insufficient to establish 
that act of defendant, who allegedly 
drove on wrong side of road, caused 
the accident, so as to authorize convic- 
tion of defendant for ‘‘reckless driv- 
Laws 1937, c. 182. § 5(6, 19).— 
State v. Biering, 107 P.2d 876. 

N.Y.Co.Ct. Evidence held insufficient 
to support conviction for reckless driv- 
Per ore v. Quintano, 25 N.Y.S.2d 


N.Y.CityCt. Evidence warranted mo- 
torist’s conviction of reckless driving 
where motorist while operating auto- 
mobile at an excessive rate of speed 
pulled out from behind a trailer truck 
which was stopped at a stop sign and 
collided with automobile proceeding in 
opposite direction. Vehicle and Traffic 
Law, § 58.—People vy. Lifshin, 21 N.Y. 
8.2d 539. 

Ok1.Cr.App. In prosecution for viola- 
tion of statute by driving automobile 
upon public highway in a careless and 
reckless manner, proof by the state 
must show defendant guilty of culpable 
negligence in operation of his vehicle. 
47 Okl.St.Ann, § 92.—Scott v. State, 108 
P.2d 189. 

Evidence held insufficient to warrant 
conviction for driving an automobile 
in a careless and reckless manner on 
a highway. 47 Okl.St.Ann. § 92.—Scott 
v. State, 108 P.2d 189. 


Pa.Quar.Sess. While evidence that de- 
fendant, as he approached an_ inter- 
section on a_ four-lane highway on 
which no trafic was coming from the 
opposite direction, drew to the left of 
another car proceeding in the same di- 
rection in spite of the signal of an of- 
ficer, and that due to the other car’s 
turning slightly to its left a slight 
scrape occurred, might indicate that 
defendant was guilty of a specific vi- 
olation of The Vehicle Code in at- 
tempting to pass at an intersection or 
in driving on the wrong side of a center 
line, it is insufficient to sustain a con- 
viction for reckless driving.—Common- 
wealth v. Frisch, 41 D. & C. 266, 57 
Montg. F 
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N.C. Where state’s evidence showed 
that accused was driving his automo- 
bile at 60 miles per hour when he col- 
lided with the rear of motorist’s au- 
tomobile being driven on right side 
of road at 20 to 25 miles per hour and 
that the impact was so, great that mo- 
torist’s automobile was turned over 
in the ditch and collision was heard 
300 feet away, whether accused vio- 
lated reckless driving statute was for 
the jury. Code 1939, §§ 2621(287), 
4643.—State v. Wilson, 12 S.E.2d 654, 
218) Ni@; 469; 

Ok1.Cr.App. In prosecution for driv- 
ing automobile upon a public highway 
in a careless and _ reckless manner, 
where there are no facts introduced by 
state to establish culpable negligence 
on part of defendant in operation of 
his automobile, it is error for trial 
court to deny a motion to instruct jury 
to return verdict of not guilty at close 
of state’s case. 47 OkI.St.Ann. § 92.— 
Scott v. State, nt P.2d 189. 
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N.C. Sentence of accused for reck- 
less driving to confinement in common 
jail of county for six months to be 
assigned to work roads under the di- 
rection of the state highway and pub- 
lic works commission, was not exces- 
sive where punishment did not exceed 
the limit of the statute. Code 1939, 
§§ 2621(287), 2621(326).—State v. Wil- 
son, 12 S.H.2d 654, 218 N.C. 769. 
§ 1290 


‘Iowa. The crime of operating a mo- 
tor vehicle while intoxicated has two 
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elements, namely, that defendant was 
intoxicated, and that while intoxicated 
he was driving a motor vehicle, and 
both elements must be proved beyond a 
reasonable doubt to -justify a_convic- 
tion. Code 1939, § 5022.02.—State v. 
Boyle, 297 N.W. 312. 

N.Y.App.Div. The penal statute re- 
garding operation of motor vehicle 
while in an intoxicated condition must 
be given a strict construction. Vehicle 
and Traffic Law, § 70.—People v. 
Strauss, 22 N.Y.S.2d 880. ‘ 

Evidence which warranted a finding 
of defendant’s intoxication, but which 
did not indicate that he was intoxicat- 
ed when he operated motor vehicle, 
was insufficient to sustain conviction for 
operating a motor vehicle while in an 
intoxicated condition, since intoxication 
and operation must be simultaneous. 
Vehicle and Traffic Law, § 70.—People 
v. Strauss, 22 N.Y.S.2d 880. 

Tex.Cr.App. The purpose of the 
statute prohibiting the operation of 
an automobile while under the influ- 
ence of intoxicating liquor is to pre- 
vent men, women and children from 
being wounded and maimed by per- 
sons driving automobiles while in a 
state of intoxication.—Johnson  v. 
State, 147 S.W.2d 811. 

See Rex v. Thomson [1941] 1 Dom. 
L.R. 516. : 


, Bengt 

Okl1.Cr.App. The statute creating 
offense of driving automobile while 
under influence of intoxicating liquor 
applies to automobile drivers actual- 
ly under influence of such _ liquor, 
whether caused by drinking beer with 
alcoholic content of less than 3.2 per 
cent. or liquor in excess of such con- 
tent, and definitions of intoxicating 
and nonintoxicating liquors in licens- 
ing and taxing statute are inapplicable 
in enforcement of such criminal stat- 


ute. 37 OklSt.Ann. § 151; 47 OKI.St. 
rer § 93.—Drew v. State, 112 P.2d 


In trial for driving automobile while 
under influence of intoxicating liquor, 
court was not bound to define term 
“intoxicating liquor’ for jury on de- 
fendant’s request, as such term is self- 
definitive and means liquor which will 
intoxicate and is commonly used as 
beverage for such purpose, but prop- 
erly defined term “under the influence 
of intoxicating liquor’, which refers 
to all liquor which is intoxicating in 
fact, regardless of percentage of its 
alcoholic content. 47 OklI.St.Ann, § 
93.—Drew v. State, 112 P.2d 429. 

Tex.Cr.App. Under statute making 
it an offense to operate an automobile 
on the public highway while intoxi- 
cated, a person is deemed to be “in- 
toxicated’’ when he does not have the 
normal use of physical and mental 
faculties by reason of the use of in- 
toxicating liquor—Cox y. State, 150 
S.W.2d 85. 

§ 1296 


Cal.App. To constitute a crime un- 
der the Vehicle Code making operating 
an automobile while under influence of 
intoxicating liquor and causing bodily 
injury a crime, it must appear that 
defendant was intoxicated, while so in- 
toxicated drove a vehicle, while so driv- 
ing did some act forbidden by law or 
neglected some duty imposed by law, 
and as a proximate result of such act 
or neglect some meer injury was 
suffered By a human being. Vehicle 
Code, § 501, St.1935, 174.—People 
v. Boulware, 106 P.2d 436. 

_Mo. In order to constitute a viola- 
tion of the statute punishing the opera- 
tion of a motor vehicle by a motorist 
while he is intoxicated, it is not neces- 
6ary that the motor vehicle was oper- 
ated on a public highway. Mo.St.Ann. 
§ 7783, p. 5234.—State v. Davis, 143 
S.W.2d 244, 


§ 1306 
Tex.Cr.App. An indictment charg- 
ing that motorist, while driving under 
influence of intoxicating liquor, killed 
a man, was sufficient to Charge that 
defendant was intoxicated.-Moynahan 
v. State, 146 S.W.2d 376. 
§ 1309 
OxklLCr.App. In trial for driving 
automobile while under influence of, 
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intoxicating liquor, defendant was en- 
titled to show just what liquid he had 
consumed, whether it contained any 
alcohol, and, if so, exact amount 
thereof, though he proceeded on er- 
roneous theory that fact that he only 
drank 3.2 per cent. beer, a beverage 
which was legalized for sale, con- 
stituted defense. 47 OkI.St.Ann. § 93. 
—Drew v. State, 112 P.2d 429. 

In trial for driving automobile while 
under influence of intoxicating liquor, 
evidence of all facts and circum- 
stances directly tending to establish 
or negative accused’s intoxication is 
admissible. 47 OkLSt.Ann. § 93.— 
Drew v. State, 112 P.2d 429. 

In trial for driving automobile while 
under influence of intoxicating liquor, 
court erred in rejecting testimony, of- 
fered by defendant, that, on day after 
his arrest, he purchased beer of same 
kind and character with same percent- 
age of alcohol, as that drunk by him 
before his arrest, and that state chem- 
-ist’s analysis showed that beer so pur- 
chased contained less than 3.2 per 
eenty alcohol by weight, as effect of 
such rejection was to deny defendant 
right to offer defense that he was not 
intoxicated at time of alleged offense. 
47 OklI.St.Ann. § 93.—Drew v. State, 
112 P.2d 429. 

_ Tex.Cr.App. In prosecution for driv- 
ing an automobile while drunk, a 
physician’s testimony that he could 
smell alcohol on defendant’s breath, 
that it smelled as if she had been 
drinking some type of liquor, but “I 
couldn’t tell you the type’, was admis- 
sible, since the character of the in- 
toxicating liquor which she had im- 
bibed was of little if any moment.— 
Johnson y. State, 147 S.W.2d 811. 
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Ga.App. Evidence warranted convic- 
tion for driving automobile while in- 
toxicated and on wrong side of road. 
—Boyd y. State, 10 S.B.2d 271. 

Ga.App. Evidence held sufficient to 
authorize convictions of driving auto- 
mobile while under influence of intoxi- 
cating liquors and reckless driving. 
Code, §§ 68-9908, 68-9919.—Newmans 
v. State, 16 S.E.2d 87. 

Mo. In prosecution of motorist for 
driving a motor vehicle on a public 
highway while he was intoxicated, the 
term ‘‘street’’, when used without qual- 
ification to designate a thoroughfare or 
way for travel in city, was properly 
understood to be a “public highway”’, 
as against contention that there was 
no proof that motorist was driving on 
a public highway. Mo.St.Ann. § 7783, 
Paw vy. Davis, 143 S.W.2d 
N.Y.App.Div. Evidence held to sus- 
tain conviction of driving automobile 
while intoxicated. Vehicle and Traf- 
fic Law, § 70, subd. 5.—People v. Grov- 
er, 21 N.Y.S.2d 204, 259 App.Div. 1104. 

N.Y.Co.Ct. In prosecution for driv- 
ing while intoxicated, testimony of 
four immature children and of mother 
of child involved in accident that, 
after accident, they detected odor of 
liquor on accused’s breath, that he was 
talking in a loud voice, and that, in 
their opinion, he was intoxicated, did 
not sufficiently establish “intoxication” 
to support conviction. Vehicle and 
Traffic Law, § 70, subd. 5.—People v. 
King, 28 N.Y.S.2d 460. 

In prosecution for driving while in- 
texicated, evidence that accused had 
odor of liquor on his breath is insuffi- 
cient to establish “intoxication”. Ve- 
hicle and Traffic Law, § 70, subd. 5.— 
People v. King, 28 N.Y.S.2d 460. 

In determining whether evidence es- 
tablishes intoxication in prosecution for 
driving while intoxicated allowance 
must be made for ordinary excitement 
and confusion incident to an accident. 
Vehicle and Traffic Law, § 70, subd. 5. 
—People v. King, 28 N.Y.S.2d 460. 

OkLCr.App. Evidence sustained con- 
viction of motorist for driving an au- 
tomobile while he was under the in- 
fluence of intoxicating liquor, 47 OklI. 
St.Ann. § 93.—Pooler v. State, 104 P. 
2d 733, modified 105 P.2d 553. 


§ 1317 
Iowa. Evidence that defendant was 
"42 C.J. ANNO.—254 
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intoxicated at time he was arrested by 
officers, that officers arrested defendant 
when he was seen getting out of auto- 
mobile in ditch, that defendant drove 
automobile into ditch, and that at .me 
defendant was arrested lights on auto- 
mobile were still burning, ignition key 
was turned on and rear tires were 
warm, was sufficient to present ques- 
tion for jury as to whether defendant 
was guilty of operating a motor vehicle 
while intoxicated, notwithstanding that 
there was no direct evidence as to how 
long automobile was in ditch, or as to 
whether defendant was intoxicated at 
time he drove into the ditch. Code 
1939, § 5022.02._State v. Boyle, 297 
N.W. 312. 

Mo. In prosecution of motorist for 
operating a motor vehicie while he was 
intoxicated, question of motorist’s guilt 
was for the jury under the evidence. 
Mo.St.Ann. § 7783, p. 52384.—State v. 
Davis, 148 S.W.2d 244. 

Okl.Cr.App. In trial for driving 
automobile while under influence of in- 
toxicating liquor, defendant’s state of 
intoxication was fact question for 
jury. 47 OklSt.Ann. § 93.—Drew v. 
State, 112, P.2ad 499 
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Cal.App. In prosecution for unlaw- 
fully driving an automobile while un- 
der influence of intoxicating liquor 
and causing bodily injury as result of 
defendant’s automobile colliding with 
automobile which was stopped at inter- 
section because of a ‘‘stop’’? semaphore, 
where defendant testified that he acted 
as reasonably prudent person in swery- 
ing his automobile when in imminent 
peril to escape truck which was being 
driven into boulevard toward him, fail- 
ure to instruct on doctrine of ‘immi- 
nent peril’, as requested by defendant, 
was prejudicial error, notwithstanding 
that there was substantial evidence 
that defendant was driving automobile 
while intoxicated. Vehicle Code, § 501, 
St.1935, p.. 174.—People v. Boulware, 
106 P.2d 436. 

OkL.Cr.App. In trial for driving 
automobile while under influence of 
intoxicating liquor, court was _ not 
bound to define term “intoxicating liq- 
uor” for jury on defendant’s request, 
as such term is self-definitive and 
means liquor which will intoxicate and 
is commonly used as beverage for such 
purpose, but properly defined term 
“ander the influence of intoxicating 
liquor’, which refers to all liquor 
which is intoxicating in fact, regard- 
less of percentage of its alcoholic con- 
tent. 47 OklISt.Ann. § 93.—Drew v. 
State, 112 P.2d 429. 

Tex.Cr.App. In prosecution against 
motorist for homicide while motorist 
was driving under influence of intoxi- 
cating liquor, instruction that statute 
provides that person intending to tom- 
mit a felony and who, in act of pre- 
paring for or executing felony, shall, 
through mistake or accident, do an- 
other act which, if voluntarily done, 
would be a felony, shall receive pun- 
ishment affixed to felony actually com- 
mitted, was not error, as against con- 
tention that applicable statute was 
the statute providing that a _ killing 
without apparent intention to kill, in 
the execution or attempt to execute a 
felony, is not negligent homicide. 
Vernon’s Ann.P.C. arts. 42, 1241.— 
Moynahan v. State, 146 S.W.2d 376. 

In prosecution against intoxicated 
motorist for homicide, instruction that 
“intoxicated” and “under influence of 
intoxicating liquor” are synonymous 
terms was not error, notwithstanding 
that definition of such terms was not 
necessary.—Moynahan v, State, 146 
S.W.2d 376. 

In prosecution against intoxicated 
motorist for homicide, refusal to in- 
struct that jury could find that de- 
fendant was intoxicated at time of al- 
leged accident only if they found _be- 
yond reasonable doubt that defendant 
had taken into his system excessive 
quantities of intoxicating liquor, and 
that effect of such excessive quantities 
would deprive defendant of his normal 
physical and mental faculties, was not 
Sea et v. State, 146 S.W.2d 
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Tex.Cr.App. In prosecution for 
driving an automobile while intoxi- 
cated, charge, which correctly defined 
intoxication and told jury they should 
acquit accused if they had a reason- 
able doubt that he was driving an 
automobile while intoxicated, was not 
objectionable because of failure to 
charge that unless jury found beyond 
a reasonable doubt that accused was 
driving while intoxicated, they should 
acquit him notwithstanding they 
might find accused had taken a drink 
a whisky.—Cox v. State, 150 S.W.2d 
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Mo. Under statute authorizing max- 
imum punishment of five years’ im- 
prisonment for operating motor vehicle 
while intoxicated, punishment of four 
years’ imprisonment should not be ad- 
judged excessive or in itself as es- 
tablishing bias and prejudice. Mo.St. 
Ann. §§ 7783(g), 71786(c), pp. 5234, 
5240.—State v. Zuck, 142 8.W.2d 8. 

Mo. A verdict finding defendant guil- 
ty of operating a motor vehicle while 
intoxicated, and assessing defendant’s 
punishment at imprisonment for one 
year in county jail and a fine of $100, 
was authorized by statute. Mo.St.Ann., 
§ 7786(c), p. 5240.—State v. Hart, 142 
S.W.2d 18. 

Okl.Cr.App. A nine months’ sentence 
in the penitentiary, imposed on motor- 
ist convicted of driving an automobile 
while he was under the influence of 
intoxicating liquor, was excessive, and 
would be reduced to a fine of $300 and 
costs, where motorist was not driving 
at an excessive rate of speed, was not 
reckless in any manner, and inflicted 
no damage on automobile which he 
struck while it was backing from curb. 
—Pooler v. State, 105 P.2d 553, modi- 
fying 104 P.2d 733. 

Okl.Cr.App. A sentence of six 
months in the penitentiary, imposed 
on motorist who pleaded guilty to 
driving an automobile while he was 
under the influence of intoxicating liq- 
uor, would be reduced to a fine of $200, 
where the county attorney had agreed 
to recommend a fine of $300 and costs 
if motorist would plead guilty, mo- 
torist was a full-blood Creek Indian, 
who was unfamiliar with court proce- 
dure, and who claimed that he did not 
know the difference between a plea of 
guilty and not guilty and could not 
understand English, and trial court had 
refused to permit motorist to withdraw 
his plea of guilty. 22 OklSt.Ann, § 
517.—Harjo v. State, 106 P.2d 527. 

Ok1.Cr.App. A nine months’ sentence 
in the penitentiary, imposed on motor- 
ist convicted of driving automobile 
while he was under the influence of 
intoxicating liquor, was not exces- 
sive, notwithstanding that motorist did 
very little property damage, and caused 
no physical injury, where he had pre- 
viously pleaded guilty to a charge of 
driving an automobile while he was 
under the influence of intoxicating liq- 
uor and had paid a fine therefor. 47 
Okl1.St.Ann. § 93.—Pooler v. State, 104 
P.2d 733, modified 105 P.2d 553. 

Okl1.Cr.App. In prosecution for driv- 
ing automobile while under influence 
of intoxicating liquor, where evidence 
showed that there was no accident and 
that defendant was not driving at ex- 
cessive speed, but simply failed to heed 
state highway patrolman’s advice not 
to drive automobile because of defend- 
ant’s intoxicated condition, sentence to 
serve one year in penitentiary on con- 
viction of such crime was excessive 
and should be modified on appeal by 
changing it to fine of $50 and costs.— 
Albrecht v. State, 115 P.2d 274. ; 

See McDonald v. Down [1941] 1 Dom. 


L.R. 799. 
§ 13828 


N.C. In prosecution for operating a 
motor vehicle on a public highway 
after driver’s license had been revoked, 
evidence of prior entry of a municipal 
court judgment providing in part that 
defendant’s driver’s license be revoked 
for first offense of reckless driving 
would not sustain conviction, in ab- 
sence of evidence that license was sur- 
rendered to and forwarded by the 
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eourt to the Department of Revenue, 
or that it was received and revoked by 
the department, since revocation for 
first offense of reckless driving was in 
discretion of department. Pub.Laws 
1935, c. 52, §§ 1, 12(6), 18(e), 19; Pub. 
Laws 1941, c. 36.—State v. McDaniels, 
14 S.H.2d 793, 219 N.C. 763. 
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U.S.Colo. Where information was 
filed charging that defendant had en- 
gaged in interstate motor carrier oper- 
ations over specified route without cer- 
tificate of public convenience and ne- 
ecessity as required by Motor Carrier 
Act, the fact that defendant had_ ac- 
quired a certificate from one to whom 
it had been issued originally was not 
a defense where not more than 20 
vehicles were involved in the transfer 
of the certificate and the Interstate 
Commerce Commission had not ap- 
proved the transfer as required by the 
eommission’s rule. Motor Carrier Act 
of 1935, §§ 204(a) (6), 206(a), 212(b), 
49 U.S.C.A. §§ 304(a) (6), 306(a), 312 
(b).—U. 8. v. Resler, 61 S.Ct. 820, 313 
U.S. 57, 85 L.Ed. 

D.C.Pa. Fact that defendant pos- 
sessed a certificate of convenience in 
one part of the United States did not 
give him complete immunity in operat- 
ing without a certificate elsewhere in 
the United States, by subjecting him 
only to disciplinary action by Inter- 
state Commerce ‘Commission. Motor 
Carrier Act of 1935, as amended, 49 


U.S.C.A. §§ 312(a), 322(a).—U. S. v. 
Chadwick, 39 F.Supp. 204. 
8 1330 : 
N.Y.Co.Ct. In prosecution for driv- 


ing automobile with inadequate brakes, 
it was incumbent upon the people to 
establish what the rules of commis- 
sioner prescribing standards of brake 
efficiency were. Vehicle and Traffic 
Law, § 15, subd. 1, and § 70, subd. 1. 
—People v. DeWitt, 25 N.Y.S.2d 236, 
175 Mise. 481. ¥ 

N.Y.Co.Ct. In prosecution for driv- 
ing automobile with inadequate brakes, 
burden was upon the people to estab- 
lish defendant’s guilt beyond a reason- 
able doubt. Vehicle and Traffic Law, 
§ 15, subd. 1, and 70, subd. 1.— 
People v. DeWitt, 25 N.Y.S.2d 236, 
175 Mise. 481. Ta 

Hvidence that 17 year old boy within 
very recent time prior to his arrest 
had provided his automobile with ade- 
quate brakes, that while en route an 
unforeseeable accident caused brake 
rod controlling forward wheel to break, 
which accident occurred in sparsely 
settled location two or three miles 
from nearest garage and much greater 
distance from other available garages 
and that he proceeded in exercise 0 
due care to nearest place where he 
could repair the rod, did not sustain 
conviction of operating an automobile 
with inadequate brakes. Vehicle and 
Traffic Law, § 15, subd. 1, and § 70 
subd. 1.—People v. DeWitt, 25 N.Y.S.2d 
236, 175 Misc. 481. 
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N.J.Sup. An avenue which was one- 
third of a mile long and somewhat 
sparsely built upon, with a total of 
teu private residences and no business 
buildings of any kind, and which was 
known as a residential section, was a 
“residence district” within the ae aioe} 
of the Traffic Act limiting the spee 
for automobiles in a ‘residence dis- 
trict” to 20 miles an hour. N.J.S.A. 
39:1-1, 39:4-98, 39 :4-99, 39:5-11, 39 :5- 
21.—Baker v. Court of Special Sessions 
in and for Hssex County, 15 A.2d 102, 
L260 Nido. 127. 

The phrase “prima facie unlawful’, 
as used in the section of the Traffic 
Act providing that it shall be “prima 
facie unlawful” for a person to exceed 
any of the enumerated speed limita- 
tions for drivers of vehicles, does not 
carry any implication that the act of 
exceeding the speed limit is purged of 
unlawfulness because, notwithstanding 
such excessive speed, care is used in 
driving. N.J.S.A. 39:4-80, 39:4-98, 39: 
4-99, 389:4-101, 39:4-103.—Baker v. 
Court of Special Sessions in and for 
ee County, 15 A.2d 102, 125 N.J.L. 
LES 
N.Y.Sp.Sess. A violation of provision 
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in Vehicle and_Traffic Law authorizing 
State Traffic Commission to establish 
speed zones is “traffic infraction” and 
not ‘‘misdemeanor”’, but is deemed a 
“misdemeanor” for jurisdictional pur- 
poses. Code Cr.Proc. § 56, subd. 35; 
Vehicle and Traffic Law, § 2, subd. 29, 
and § 95-c.—People v. Gilberg, 21 N. 
Y.S.2d 920. 


The words “enforce” and ‘enjoin’, 
in provision in Vehicle and Traffic 
Law giving Supreme Court jurisdic- 


tion to enforce provisions of article 
relating to State Traffic Commission 
or any rules or regulations thereunder 
or enjoin violation théreof, related to 
equitable powers of Supreme Court 
rather than trial of informations. Ve- 
hicle and Traffic Law, § 95-j.—People v. 
Gilberg, 21 N.Y.S.2d 920. 

Ohio App. Statutes relating to speed 
and lighting of automobiles using high- 
ways were enacted to establish rules of 
conduct for protection of all users of 
highways, and impose absolute duties, 
violation of which subjects violators to 
penalties and civil liabilities. Gen.Code, 
§§ 6310-1, 12603.—Mossman vy. City of 
Cincinnati, 34 N.E.2d 246. 
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Ga.App. The defendant could not 
avoid conviction for exceeding mu- 
nicipal speed limit on ground that he 
used only such speed as was necessary 
to escape from officer and so prevent 
an unlawful arrest.—Murphy v. City 
ee 14 S$.H.2d 232, 64 Ga.App. 


§ 1357 

Pa.Com.Pl. It is incumbent upon an 
officer, when arrest is made on view, 
to prove by competent evidence that the 
motor vehicle which he was using con- 
tained a speedometer which had been 
tested for accuracy within thirty days 
prior to the alleged violation.—Com- 
monwealth v. ae 49 Dauph. 43. 


Ga.App. Evidence warranted convic- 
tion of motorist for violation of mo- 
tor vehicle law by exceeding speed lim- 
it and failing to stop after accident, 
on ground that defendant was operat- 
ing the automobile and was present at 
the time in question. Code 1933, § 
68-301 et seq. as amended by Laws 
rte p. 295.—Pugh y. State, 13 S.E.2d 


OK1.Cr.App. Evidence was insufficient 
to sustain conviction for violation of 
statute providing that no truck shall 
be driven at a rate of speed in excess 
of 35 miles an hour if it and its load 


is 20,000 pounds or less. 47 OkI1.St. 
ee § 95.—Cole v. State, 104 P.2d 
Pa.Com.Pl. A conviction before a 


Justice of the peace for speeding, in 
yioted of The Vehicle Code of May 
1, 1929, P.L. 905, as amended, 75 P.S. 
§ 1 et seq., must be reversed where the 
only evidence as to the accuracy of the 
speedometer on the car of the patrol- 
man who timed defendant’s car was 
that of the patrolman himself, that it 
had been tested but not that it had 
been found to be correct; under section 
23 of the Act of June 27, 1939, P. 
L, 1135, 75 P.S. § 501, amending sec- 
tion 1002 of The Vehicle Code of 1929, 
the accuracy of the speedometer must 
be proven either by calling the official 
who made the test or by producing an 
official certificate—Commonwealth vy. 
Leitzel, 40 D. & GC. 410. 

Pa.Com.Pl. On a writ of certiorari to 
a Justice of the Peace who had found 
a defendant guilty of violating the pro- 
visions of the Motor Vehicle Code, 75 
P.S. § 1 et seq., relating to speed, the 
Justice’s return set forth that the 
motor policeman testified that he “fol- 
lowed this car about two (2.00) miles; 
pamela then testified as to the speed, 

ut failed to testify that he followed 
and timed defendant for % mile, but 
this was sworn to in the information.” 
Held, that the Justice must be reversed 
because the evidence received does not, 
under Sec, 1002(B), par. 5 of the Motor 
Vehicle Act of 1929, as amended, 75 
P.S. § 501, sustain the charge.—Com- 
monwealth v. Harvey, 49 Dauph. 43. 

Pa.Com.Pl. A defendant, against 
whom an information charging speed- 
ing had been filed with a Justice of 
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the Peace, waived a hearing, and gave 
bond for appearance in Court. The 
information set forth, inter alia: “The 
rate of speed of this motor vehicle 
timed for a distance of not less than 
% mile, by a Peace Officer using a 
Yord coach, with 1940 Pennsylvania 
Registration Number 74415, equipped 
with a speedometer tested for accur- 
acy, by an Official Speedometer Test- 
ing Station, within a period of thirty 
(30) days prior to the alleged viola- 
tion, as required by law.” At the hear- 
ing before the Court, the only witness 
for the Commonwealth was the officer 
who filed the information. Held, that 
the appeal must be sustained and the 
defendant discharged for lack of prop- 
er evidence against him—Common- 
wealth v. Baddorf, 51 Dauph. 75. 

An Official certificate from an official 
speedometer testing station as to the 
accuracy of the speedometer on the 
vehicle driven by the policeman who 
timed defendant’s speed would not meet 
the constitutional requirement that 
“The accused hath a right * * * to 
meet the witnesses face to face.”—Com- 
monwealth v. Baddorf, 51 Dauph. 75. 

Pa.Quar.Sess. The defendant was 
found guilty of operating a motor vehi- 
cle on a public highway at a speed of 
sixty miles an hour. The Court re- 
served the question of construction of 
the Vehicle Code making it mandatory 


for an officer following an automobile 


on a highway to time the rate of speed 
for a distance of not less than one- 
quarter of a mile, using a motor vehi- 
cle equipped with a speedometer which 
has been tested for accuracy within a 
period of thirty days prior to the al- 
leged violation. The officer was not 
present at the testing of the speedome- 
ter and the Court held that the only 
evidence produced being a certificate 
that the speedometer had been found 
correct within a period of thirty days, 
the evidence fell short of the proof re- 
quired to make out a prima facie case, 
in that the officer was not present at 
the time the speedometer was tested.— 


Oh ee v. Mehelic, 21 Wash. 
§ 1370 
Cal.App. A paragraph of Vehicle 


Code prohibiting driving on left side 
of roadway “when the view is obstruct- 
ed upon approaching within 100 feet 
of any bridge, viaduct, tunnel, or when 
approaching within 100 feet of or when 
traversing any intersection or railroad 
grade crossing’, prohibits driving of 
vehicle on left side of highway within 
100 feet of an intersection, regardless 
of whether it is hidden from view of 
operator of car; the provision as to 
obstructed view of “bridge, viaduct, or 
tunnel” relating to another offense. 
Vehicle Code, § 530(b) 2, St.1939, p. 
2198.—People v. Dallas, 109 P.2d 409. 

Cal.App. Under Vehicle Code provi- 
sion prohibiting driving of automobile 
on left side of roadway, ‘‘when view is 
obstructed on approaching within 100 
feet of. * .,* \* cany intersections 
count of information charging that 
defendant’s wilful driving of automo- 
bile on left side of highway within 
100 feet of an intersection while pass- 
ing another automobile, was the proxi- 
mate cause of death of pedestrian 
struck by defendant’s automobile was 
sufficient, as against demurrer, with- 
out alleging that defendant’s view of 
the “bridge, viaduct, or tunnel” which 
he was approaching was obstructed. 
Vehicle Code, § 5380(b) 2, St.1939, p. 
2198.—People v. Dallas, 109 P.2da 409. 

A count of an information charging 
unlawful and willful violation of Ve- 
hicle Code provision prohibiting driy- 
ing of an automobile on the left side 
of roadway at a point less than 100 
feet from an intersecting highway, con- 
stituted an allegation of negligent op- 


eration of the automobile. Vehicle 
Code, § 630(b) 2, St.1939\ smo. .2008t=s 
People y. Dallas, 109 P.2d 409. 


A count of an information charging 
willful and unlawful violation of Ve- 
hicle Code provision prohibiting driv- 


ing automobile on left side of road-— 


way at a point less than 10 feet trom 
an intersecting highway and that such 
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negligence proximately resulted in 
killing of pedestrian, charged “negli- 
gent homicide’’ within statute defining 
that offense. Vehicle Code, 
1935, p.. 178; § 530(b) 2, St. 
2198.—People v. Dallas, 109 P.2d 409. 

Cal.App. Evidence held sufficient to 
sustain conviction of driving automo- 
bile on left side of the roadway at a 
point less than 100 feet from inter- 
secting highway, resulting in death of 
pedestrian struck by automobile. Ve- 
hicle Code, § 530(b) 2, St.1939, p. 
2198.—People v. Dallas, 109 P.2d 409. 

Cal.Super. In prosecution for violat- 
ing statute requiring an automobile to 
be driven on the right half of a road- 
way, the statute providing that when- 
ever any roadway has been divided 
into three or more clearly marked lanes 
for traffic, a yehicle shall normally be 
driven in the lane nearest the right- 
hand curb or edge of the roadway, 
could not be relied on as limiting the 
effect of the former statute, where 
evidence showed that the highway in- 
volved was a four-lane highway with 
a marked double line in the center. 
Vehicle Code, § 526, St.1935, p. 181; § 
525, St.1939, p. 2197.—People v. Hugon, 
114 P.2d 84, 

Cal.Super. Defendant charged with 
driving his automobile in traffic lane 
nearest to center line of four-lane 
street, though lane of traffic to right of 
automobile was free and unobstructed, 
had burden of showing that he came 
within one of the exceptions of the 
statute requiring automobiles to be 
driven on the right half of a roadway. 
Vehicle Code, § 525, St.1939, p. 2197.— 
People v. Hugon, 114 P.2d 84. 

Ga.App. Instruction that operator of 
a motor vehicle, meeting another ve- 
hicle coming from the opposite direc- 
tion on the same highway, shall turn 
to right of center of highway, so as to 
pass without interference, was not er- 
roneous on ground that there was no 
law supporting the instruction, that it 
was too uncertain and indefinite in its 
terms to be capable of enforcement, 
that it introduced elements not alleged 
in the indictment for manslaughter, 
and that it was prejudicial to the de- 
fendant. Code 1933, §§ 68-303(c), 26- 
1009.—Kelly v. State, 10 S.H.2d 417. 

§ 13876 
N.Y.Co.Ct. The statute imposing 
eriminal liability for criminal negli- 
gence in the operation of a vehicle re- 
sulting in death of a human being, clear- 
ly limits criminal liability to the opera- 
tor of the vehiele which caused the 
death. Penal Law, § 1053-a.—People v. 
eae 27 N.Y.S.2d 235, 176 Misc. 

Where two motorists by agreement 
engaged in a race on the public high- 
way, in the course of which the auto- 
mobile in the rear overturned throw- 
ing a passenger therefrom against a 
bus and resulting in passenger’s death, 
the driver of the other racing auto- 
mobile, which was at least a block 
away when accident occurred, was not 
eriminally liable for death under stat- 
ute denouncing criminal negligence in 
the operation of a vehicle resulting in 
death, Penal Law, 1053-a.—People 
v. Lemieux, 27 N.Y.S.2d 235, 176 Misc. 
305. 
Tex.Cr.App. An automobile owner, 
who, while intoxicated, turned auto- 
mobile over to an intoxicated com- 
panion to drive, and who watched com- 
panion make one reckless drive after 
another without judgment or regard 
to rights of others, was responsible as 
a “principal” for death of baby killed 
when automobile collided with another. 
Vernon’s Ann.P.C. art. 69.—DLrewer v. 
State, 143 S.W.2d 599. 

An owner who puts a dangerous in- 
strumentality like an automobile in im- 
mediate control of a careless and reck- 
less driver, and who sits by his side 
and permits him without protest to so 
negligently operate automobile as to 
cause death of another, is aS much re- 
sponsible as the man at the wheel, Ver- 
non’s Ann.P.C. art. 69.—Brewer v. State, 
143 S.W.2d 599. : 

Although an automobile is not a ‘‘dan- 
gerous wedpon” per se, when driven up- 
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on highway by an intoxicated driver, 
the results are-so uncertain that owner 
agreeing thereto may be held responsi- 
ble for resulting death as though he 
himself had guided the wheel. Vern- 
on’s Ann.P.C, art. 69.—Brewer v. State, 
143 S.W.2d 599. 
5 § 1377 

Mich. In prosecution of motorist for 
negligent homicide arising out of au- 
tomobile collision, contributory negli- 
gence of deceased was not a defense 
but nevertheless it could be consider- 
ed as bearing upon motorist’s culpable 
negligence and should not have been 
eliminated from the case.—People v. 
Clark, 295 N.W. 870, 295 Mich. 704. 

Tex.Cr.App. In prosecution of auto- 
mobile owner for murder, arising out 
of automobile collision allegedly caused 
by drunken driving of companion to 
whom owner had, intrusted automobile, 
drunken condition of owner at time he 
permitted his companion to operate his 
automobile would not serve as a de- 
fense. Vernon’s Ann.P.C, arts. 36, 69. 
—Brewer v: State, 143 S.W.2d 599. 

Tex.Cr.App. The doctrine of contrib- 
utory negligence does not operate in a 
prosecution of automobile owner for 
murder arising out of automobile col- 
lision. Vernon’s Ann.P.C. art. 69.— 
Brewer v. State, 143 S.W.2d 599. 

Tex.Cr.App. A motorist killing man 
while operating automobile under in- 
fluence of liquor is not guilty of mur- 
der, if motorist operated automobile 
in the manner that a person not un- 
der influence of intoxicating liquor 
would have operated automobile.— 
Moynahan vy. State, 146 S.W.2d 376. 
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Ala.App. Though guilt of first de- 
gree manslaughter.by killing another 
while driving an automobile in a wan- 
ton and reckless manner with disregard 
for human life is for jury, if circum- 
stances show that driver knew that 
some person would probably be in- 
jured as result of his wantonness and 
recklessness, actual or probable dam- 
ages to some person must have existed 
as matter of knowledge and present 
consciousness, or that which in law 
is the equivalent thereof, to constitute 
“reckless and wanton negligence,”’— 
Willis v. State, 197 So. 62, certiorari 
denied 197 So. 67. 

Fla. The statute relating to man- 
slaughter growing out of operation of 
automobile while operator is intoxicat- 
ed is calculated to bring just punish- 
ment on those who are responsible for 
death of others because of mismanage- 
ment of automobiles due to intoxica- 
tion. Comp.Gen.Laws 1927, § 7749.— 
Barrington y. State, 199 So. 320. 

The word “operated” as contemplated 
by statute relating to manslaughter 
growing out of operation of an automo- 
bile while the operator is intoxicated 
is not limited to state of motion pro- 
duced by mechanism of automobile, 
but includes at least ordinary stops 
on the highway which are to be regard- 
ed as fairly incidental to the operation 
of the automobile. Comp.Gen. Laws 
1927, § 7749.—Barrington v. State, 199 


The statute relating to manslaughter 
growing out of operation of an auto- 
mobile while the operator is intoxicat- 
ed must be read with reference to its 
manifest intent and spirit, and cannot 
be limited to the literal meaning of a 
single word, and must be construed as 
a whole and interpreted according to 
the sense in which the words are em- 
ployed; regard being had to the plain 
intention of the legislature. Comp.Gen. 
Laws 1927, § %749.—Barrington v. 
State, 199 So. 320. 


Accused, who in a drunken state 
drove automobile to a point on high- 
way where he parked it at night with- 
out lights and where it was struck by 
another vehicle, an occupant of which 
was killed in the collision, was engaged 
in “operation” of the automobile when 
it was struck, so as to authorize con- 
viction of accused for manslaughter 
growing out of operation of automo- 
bile while accused was _ intoxicated. 
Comp.Gen.Laws 1927, § 7749.—Barring- 
ton v. State, 199 So. 320. 


§ 1388 


Kan. A motorist, who is unfamiliar 
with the road on which he is driving 
in the nighttime, cannot with im- 
punity take chances on mere appear- 
ances and drive ahead without regard 
to the possibility of causing death or 
injury to.other persons on the high- 
way.—State v. Phelps, 110 P.2d 755. 
1538 Kan, 337. 

Ky. Carelessness or recklessness on 
part of motorist was essential to ren- 
der motorist criminally liable for 
death of pedestrian alleged) struck 
by motorist’s automobile—Wilson v. 


Commonwealth, 147 S.W.2d 62, 285 
Ky. 136. 
N.Y.Co.Ct. Where two motorists by 


agreement engaged in a race on the 
public highway, in the course of which 
the automobile in the rear overturned 
throwing a passenger therefrom against 
a bus and resulting in passenger’s 
death, the driver of the other racing au- 
tomobile, which was at least a block 
away when accident occurred, was nat 
criminally liable for death under stat- 
ute denouncing criminal negligence in 
the operation of a vehicle resulting in 
death, Penal Law, § 1053-a.—People vy. 
De 27 N.Y.S.2d 235, 176 Misc. 


_ In order to impose criminal liabil- 
ity under statute denouncing criminal 
negligence in the operation of a vehicie 
resulting in death, there must be a di- 
rect causal relationship between the 
death, the automobile which caused the 
death, and the reckless and culpably 
negligent operation of the, automobile 
by the driver of the automobile which 
caused the death. Penal Law, § 1053-a. 
—People v. Lemieux, 27 N.Y.S.2d 235, 
176 Mise. 305. 

Ok1L.Cr.App. The driving of an auto- 
mobile upon the highway with degree 
of carelessness amounting to a culpa- 
ble disregard of rights and safety of 
others, and thereby causing death of 
another, establishes crime of ‘‘man- 
slaughter in the second degree’, 21 
Okl.St.Ann. § 716.—Wilson v. State, 105 
P.2d 789. 

Pa.Super. Death caused by, or re- 
sulting as a consequence of, recklessly 
driving a motor vehicle, is “involun- 
tary manslaughter’.—Commonwealth y. 
Aurick, 16 A.2d 429. 

ses v. Wilmot [1940] 3 Dom.L. 
R, 358. 
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Tex.Cr.App. In complaint and in- 
formation charging negligent homicide, 
allegation that defendant was driving 
on a public highway was not insuf- 
ficient as a “conclusion” of the plead- 
er.—Evans v. State, 147 S.W.2d 794. 

Utah. The fact that involuntary 
manslaughter information charged un- 
lawful acts of driving automobile at 
dangerous and excessive speed and fail- 
ing to stop at stop sign in conjunc- 
tive did not require that they be proven 
in conjunctive, as jury may find under 
proper instructions that any one act 
or combination of acts alleged con- 
junctively was cause of injury.—State 
v. Anderson, 116 P.2d 398. 

§ 1387 

Ga.App. Where indictment charged 
that defendant unlawfully operated a 
certain 1929 Model A Ford over the 
center of a certain road and while so 
operating it ran it against another 
automobile and inflicted bodily in- 
juries on certain persons, and evidence 
disclosed that automobile which de- 
fendant was operating was a 1928 
Model A Ford, there was not a fatal 
“variance” between the allegations and 
oe proof.—Mealer v. State, 13 S.E.2d 


Mich. In prosecution of motorist un- 
der Negligent Homicide Statute for 
death of pedestrian, testimony of police 
officer that immediately after accident 
he smelled odor of liquor on motorist’s 
breath was admissible notwithstanding 
the information did not charge intoxi- 
cation. Pub.Acts 1931, No. 328, § 324, 
—People v. Randall, 293 N.W. 725, 294 
Mich. 478. 

§ 13838 


App.D.C. Where uncontradicted evi- 
dence showed that defendant operated 
his automobile in total disregard of 
the lives and safety of others from the 


§ 1389 


moment of fatally injuring pedestrian 
to the time of his arrest after killing 
another person and driving through 
traffic Hghts at a reckless speed over 
the busiest thoroughfares in Washing- 
ton, ‘‘malice’ was presumed, and evi- 
dence was sufficient to sustain convic- 
tion for “second degree murder” of 
second person injured.—Nestlerode Vv. 
U. S., 122 F.2d 56. 
§ 1389 

Iowa. In prosecution for manslaugh- 
ter by reckless driving, testimony of 
motorist and wife who met accused one 
hour before fatal collision, and drove 
onto shoulder of highway because ac- 
cused was zigzagging back and forth 
across paving, was admissible where 
court instructed that testimony should 
not be considered on issue of manner 
in which accused was driving at time 
of fatal collision, but only on issue of 
intoxication—State v. Neville, 293 N. 


W. 560. 
§ 1390 “ 

Mich. In manslaughter prosecution 
based upon death of pedestrian struck 
by defendant’s automobile, the fact 
that another had pleaded guilty to 
ceckless driving would not prevent the 
prosecutor from showing that defend- 
ant and the other had been actually en- 
gaged in racing before the accident 
and such evidence was admissible on 
question of defendant’s guilt.—People 
y. Connor, 294 N.W. 74, 295 Mich. 1. 

§ 1391 

Tex.Cr.App. In prosecution of auto- 
mobile owner for murder arising out 
of automobile collision occurring while 
automobile was being driven by an in- 
toxicated companion with owner’s con- 
sent, evidence showing conduct and 
drunken condition of owner during the 
day preceding the collision resulting in 
the death for which he was charged 
was admissible as showing malice. 
Vernon’s Ann.P.C. art. 69.—Brewer v. 
State, 143 S.W.2d 599. 

In prosecution of automobile owner 
for murder, arising out of automobile 
collision occurring while automobile 
was being driven by intoxicated com- 
panion with owner’s consent, evidence 
showing extent of injuries received by 
occupants of automobile in which de- 
ceased was riding was admissible on 
issue as to whether owner’s companion 
was driving with such speed and in 
such reckless manner that he should be 
charged with responsibility for the ac- 
cident. Vernon’s Ann.P.C. art. 69.— 
Brewer v. State, 143 S.W.2d 599. 

§ 1394 

Ala.App. In prosecution for volun- 
tary manslaughter, resulting from 
death of truck driver who was struck 
by. defendant’s automobile when he 
suddenly went out in the road from 
behind parked truck, evidence held 
to show at most simple negligence, not 
“wanton negligence” and hence not to 
authorize conviction, even though au- 
tomobile was running at 50 miles per 
hour to left of center of road, in ab- 
sence of showing that defendant knew 
that any one would probably put him- 
self in dangerous position at that time 
and place. Code 1923, § 4460.—Willis 
y. State, 197 So. 62, certiorati denied, 
DO esOn 6.0. 

Cal.App. Evidence was sufficient to 
support finding that defendant was 
driver of truck that struck street car 
conductor while he was standing beside 
his street car at intersection, and sup- 
ported conviction of failing to stop and 
comply with requirements of Vehicle 
Code after vehicular accident, and of 
negligent homicide. Vehicle Code, §§ 
480, 482(a), 500, St.1935, pp. 170, 171, 
173.—People v. Forthun, 105 P.2d 878. 

App.D.C, Where uncontradicted evi- 
dence showed that defendant operated 
his automobile in total disregard of 
the lives and safety of others from 
the moment of fatally injuring pedes- 
trian to the time of his arrest after 
killing another person and driving 
through traffic Jichts at aé_ reckless 
speed over the busiest thoroughfares in 
Washington, ‘“‘malice’’ was presumed, 
and evidence was sufficient to sustain 
eonviction for ‘second degree murder” 
of second person injured.—Nestlerode 
vy. U. S., 122 F.2d 56, 
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Evidence showed gross and culpable 
negligence on part of motorist in op- 
erating automobile at time pedestrian 
was struck and fatally injured, and 
hence was sufficient to sustain convic- 
tion for “involuntary manslaughter,”— 
Nestlerode v. U. S., 122 F.2d 56. 

Fla. Evidence of intoxication of ac- 
cused was sufficient to sustain convic- 
tion of manslaughter growing out of 
operation of automobile while accused 
was intoxicated. Comp.Gen,Laws 1927, 
Se ee eee v. State, 199 So. 

Fla. Evidence held sufficient to sus- 
tain conviction of manslaughter be- 
cause of culpable negligence in opera- 
tion of automobile.—Williams v. State, 
2 So.2d 301. 

Fla. Evidence that accused was 
eriminally negligent in the operation of 
motor vehicle which he was driving on 
public highway and that negligence 
was direct and proximate cause of 


injury and death sustained conviction, 


of manslaughter in the negligent op- 
eration of a motor vehicle-—Mongeon 
v. State, 3 So.2d 371. ; 

Ga. Evidence was_ insufficient to 
support conviction of motorist for 
murder of man killed in automobile 
collision, for failure to show that kill- 
ing happened in the commission by 
the motorist of an unlawful act natur- 
ally tending, to destroy life, and for 
failure to show such wanton disregard 
of human life as would indicate malice 
or actual intention to kill. Code 1933, 
§ 26-1009.—Ivey v. State, 12 S.H.2d 
879, 191 Ga. 461. 

Ga.App. Evidence sustained convic- 
tion of truck driver for involuntary 
manslaughter in the commission of a 
lawful act in an unlawful manner. 
Code 19338, §§ 68-301, 68-303(c, d), 26- 
1009.—Kelly v. State, 10 S.E.2d 417. 

Iowa. Evidence that accused was in- 
toxicated when his automobile collided 
with another automobile, killing driver 
thereof, after accused’s automobile had 
swerved back and forth across pave- 
ment and whirled about so that rear 
of accused’s automobile struck front 
of deceased’s automobile which had 
come almost to a stop, supported con- 
viction of manslaughter by reckless 
GES rate v. Neville, 293 N.W. 


Ky. Circumstantial evidence was in- 
sufficient to sustain conviction under 
indictment charging voluntary man- 
slaughter by striking pedestrian with 
automobile, especially where there was 
no testimony that broken glass found 
on road would fit windshield on au- 
tomobile, and defendant’s evidence that 
on night of accident defendant was 
not in county where accident occurred 
was uncontradicted._Wilson v. Com- 
monwealth, 147 S.W.2d 62, 285 Ky. 136. 

Mich. WHvidence sustained man- 
slaughter conviction based on death 
of pedestrian struck by defendant’s 
automobile.—People v. Connor, 294 N. 
W. 74, 295 Mich. 1. 

Mich. In prosecution for negligent 
homicide allegedly resulting from tae 
operation of an automobile at an iin- 
moderate rate of speed and in a care- 
less, reckless manner, conflicting evi- 
dence established beyond a -reasonable 
doubt the guilt of accused and war- 
ranted conviction. Comp.Laws Supp. 
1940, § 17115-324.—People v. Eger, 299 
N.W. 803, 299 Mich. 49: 


Mich. In prosecution for involuntary 
manslaughter by operation of automo- 
bile, evidence was sufficient to support 
verdict of guilty.—People v. Layman, 
299 N.W. 840, 299 Mich. 141. 

Neb. Evidence sustained manslaugh- 
ter conviction of motorist who caused 
death of occupant of automobile in au- 
tomobile accident.—Dobrusky ,v. State, 
299 N.W. 539. 

N.J.Sup. Evidence held to sustain 
conviction of causing death of pedes- 
trian by driving automobile carelessly 
and heedlessly. N.J.S.A. 2 :138-9.— 
Pane Hedinger, 19 A.2d 322, 126 N. 

Ok1.Cr.App. Evidence that defend- 
ant, while driving automobile at a 
speed of approximately 50 miles an 
hour, struck back end of automobile, 
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killing a passenger therein, warranted 
defendant’s conviction for manslaugh- 
ter in the second degree. 21 OkI.St. 
Ann. § 716; 47 OkISt.Ann. § 92.— 
Wilson v. State, 105 P.2d 789. ; 
Pa.Quar.Sess.. As a result of a colli- 
sion between two automobiles a pas- 
senger in one of them died as a result 
of shock. The defendant, driver of the 
other car, was indicted for involun- 
tary manslaughter and at the trial 
waived a jury trial. After examina- 
tion of all the testimony, the court held 
it to be tsoo meager to justify a con- 
viction and, since the defendant’s guilt 
was not established beyond a_reason- 
able doubt he was acquitted.—Com- 
monwealth v. Scott, 21 Wash. 167. 
Tex.Cr.App. In prosecution against 
motorist for homicide, evidence was 
sufficient to show that motorist was 


intoxicated.—_Moynahan v. State, 146 
S.W.2d 376. 
Tex.Cr.App. Evidence sustained 


conviction of motorist for negligent 
homicide in the second degree.—Moore 
v. State, 150 S.W.2d 91. 

In prosecution of motorist for neg- 
ligent homicide, evidence was sufficient 
to show that accident occurred on a 
public “highway” as alleged, where 
first witness for state testified that 
collision occurred on certain highway, 
and deputy sheriff testified that he 
was on a certain road arresting an- 
other motorist when collision occurred 
thereon and referred to the road as a 
bighysy Mocre v. State, 150 S.W.2d 


The fact that a witness testified that 
when he reached scene of automobile 
collision, motorist was lying on 
ground and that his breath carried 
odor of whiskey, did not require re- 
versal of conviction of negligent homi- 
cide, on ground that testimony showed 
that motorist was drunk and hence 
guilty of murder under statute, since 
it was for jury to determine whether 
motorist was drunk. Pen.Code 1925, 
arts. 42, 1240.—Moore v. State, 150 S. 
W.2d 91. 


§ 1396 

Ala.App. Though guilt of first de- 
gree manslaughter by killing another 
while driving an automobile in a wan- 
ton and reckless manner with disre- 
gard for human life is for jury, if cir- 
cumstances show that driver knew that 
some person would probably be in- 
jured as result of his wantonness and 
recklessness, actual or probable dam- 
ages to some person must have existed 
as matter of knowledge and present 
consciousness, or that which in law is 
the equivalent thereof, to constitute 
“reckless and wanton negligence.’— 
Willis v. State, 197 So. -62, certiorari 
denied 197 So. 67. 

Fla. In trial for manslaughter by 
culpable negligence in operation of au- 
tomobile, which struck automobile driv- 
en by deceased as she was turning to 
left across road, several inferences, dis- 
putes, and conflicts in testimony made 
question of defendant’s guilt one for 
jury under appropriate instructions.— 
Williams v. State, 2 So.2d 301. 

Mich. In manslaughter prosecution 
based on death of pedestrian struck 
by defendant’s automobile, question 
whether tube leading to hydraulic 
brake of automobile burst as result of 
application of brake and caused de- 
fendant to lose control of automobile or 
whether damage to tube resulted from 
the accident was for jury.—People v. 


_ Connor, 294 N.W. 74, 295 Mich. 1. 


Mich. In prosecution of motorist for 
negligent homicide arising out of au- 
tomobile collision, disputed issue as to 
motorist’s negligence in entering stop 
highway at intersection in country was 
for jury.—People v. Clark, 295 N.W. 
370, 295 Mich. 704. 


_ § 1397 
Ala.App., Evidence regarding inter- 
sectional motor vehicle collision in 


which death occurred entitled defend- 
ant to general affirmative charge as to 
manslaughter in first degree—McHugh 
v. State, 3 So.2d 569, certiorari denied 
3 So.2d 572. 

App.D.C. In prosecution on indict- 
ment containing two counts each charg— 
ing second degree murder for killing 
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two persons with an automobile, in- 
struction that in considering killing 
which first happened jury should ex- 
clude from their minds all evidence 
pertinent to second killing only, and 
that in considering circumstances of 
second killing they should exclude all 
evidence tending to prove commis- 
sion of erime alleged in first count, 
was properly refused, where close rela- 
tion between killings made much of 
the evidence pertinent to both, and par- 
ticularly where the court’s general 
charge covered the subject adequately. 
—Nestlerode v. U. S., 122 F.2d 56. 

An instruction that if death of pedes- 
trian who was struck by defendant’s 
automobile was unintentionally caused 
by culpable negligence of a legal duty, 
jury could convict defendant of invol- 
untary manslaughter, was not subject 
to objection that definition substantial- 
ly described statutory crime of negli- 
gent homicide which carries a smaller 
maximum punishment, where the court 
charged that gross negligence was nec- 
essary for a conviction of manslaugh- 
ter, and that if defendant’s negligence 
was not gross, he could be found guilty 
only of negligent homicide, since the 
word “culpable’ was used to mean 
“wanton” and ‘gross’.—Nestlerode v. 
ULS., 122 F.2d 56. 

In prosecution of motorist for the 
homicide of two persons, where the 
evidence showed beyond question of 
doubt that defendant had voluntarily 
become drunk, the trial court did not 
err in instructing that drunkenness or 
temporary insanity caused by the par- 
ticular debauch should not relieve de- 
fendant from criminal responsibility or 
reduce the crime from second degree 
murder to manslaughter.—Nestlerode Vv. 
U. S., 122 F.2d 56. 

Kan. In manslaughter prosecution 
for causing death of two persons in 
highway collision, instruction that jury 
should consider question whether au- 
tomobile in whieh deceased persons 
were riding was being operated in a 
negligent manner, but that such fact 
would not constitute a defense if jury 
upon the whole was satisfied beyond 
reasonable doubt that accused was guil- 
ty either of manslaughter or of reck- 
less driving or of negligent homicide, 
was not objectionable for omission 
therefrom of other pertinent principles 
of law. Gen.St.Supp.1939, 8-529, 8- 
531.—State v. Phelps, 110 P.2d 755, 153 
Kan. 337. 

In manslaughter prosecution for 
causing death of two persons in high- 
way collision, instruction that it was 
not unlawful for accused to turn out to 
the left to pass automobile ahead of 
him, ‘‘as the road was practically level 
for several hundred feet”, was properly 
refused where evidence disclosed that 
road was not level, but that there was 
a dip therein unknown to accused.— 
egg yv. Phelps, 110 P.2d 755, 153 Kan, 

Mich. In manslaughter prosecution 
based on death of pedestrian struck 
by defendant’s automobile, court’s in- 
struction to jury on the elements con- 
stituting manslaughter properly. stated 
the law.—People vy. Connor, 294 N.W. 
74, 295 Mich, 1. 


Pa. Where charge in prosecution of 
motorist for involuntary manslaughter 
was that motorist “unlawfully killed” 
a pedestrian, instruction stating that 
involuntary manslaughter is where it 
plainly appears that neither death nor 
great bodily harm was intended, but 
that death was caused accidentally by 
some unlawful act not amounting to a 
felony .or by the commission of a law- 
ful act, not merely carelessness, but so 
rash and reckless as to approximate un- 
lawfulness was erroneous because of use 
of word ‘approximate’? which merely 
ineans to come near. 18 P.S. § 2226; 
19 P.S. § 352.—Commonwealth v. Au- 
rick, 19 A.2d 920, 342 Pa. 282, revers- 
ing 16 A.2d 429, 142 Pa.Super. 364. 

Pa.Super. In prosecution of motor- 
ist for involuntary manslaughter of 
pedestrian, instruction that “involun- 
tary manslaughter’ was where it plain- 
ly appears that neither death nor great 
bodily harm was intended, but that 
death was caused accidentally by some 
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unlawful act not amounting to a felony 
or by the commission of a lawful ac 
not merely carelessness, but so rash 
and reckless as to “approximate” un- 
lawfulness, was not error because of 
the word “approximate”, since careless, 
negligent, and reckless conduct may 
under certain circumstances approxi- 
mate unlawfulness so that it amounts 
to an unlawful act.—Commonwealth v. 
Aurick, 16 A.2d 429. 

Tex.Cr.App. In prosecution of auto- 
mobile owner for murder, arising out 
of automobile collision, where evidence 
tended to show that collision was 
caused by drunken driving of com- 
panion to whom owner had intrusted 
automobile, charge on murder with 
malice was not error. Vernon’s Ann.P. 
Mee 69.—Brewer v. State, 143 S.W.2d 

In prosecution for murder arising 
out of automobile collision, defendant 
was not entitled to charge on either 
contributory negligence or unavoidable 
accident. Vernon’s Ann.P.C. art. 69.— 
Brewer v. State, 143 S.W.2d 599. 


§ 1402 
Cal.App. It is a criminal offense for 
any person to drive an automobile not 
his own without owner’s consent and in 
absence of owner. Vehicle Code, § 
503, St.1935, p. 174.—Lanfried v. Bos- 
ee P.2d 406, prior opinion 113 


§ 1407 
See Florence v. Glen Falls Ins. Co. 
(1941] 1 Dom.L.R. 132. 


§ 1443 
Pa.Super. The offense of making 
use of or operating automobile with- 
out knowledge or consent of the own- 
er or eustodian thereof is a ‘mis- 
demeanor” punishable by simple im- 
prisonment not exceeding three years, 
and the imprisonment must be in the 
county jail and not in the _peniten- 
tiary. 75 P.S. § 231(e).—Common- 
wealth ex rel. Dorillo v, Smith, 19 A. 
2d 757, 144 Pa.Super. 265. 
§ 1448 


N.Y.Co.Ct. Under second amendment 
to section of Vehicle and Traffic Law 
making it a misdemeanor for a mo- 
torist to leave the scene of an accident 
without reporting to nearest police 
station or judicial officer, in view of 
the fact that no time is mentioned in 
the amendment, motorist should be re- 
quired to report within a reasonable 
time. Vehicle and Traffic Law, § 70, 
subd. 5-a.—People v. La Rock, 21 N. 
Y.S.2d 778, 174 Mise. 795. 

Under amendments to section of Ve- 
hicle and Traffic Law making it a 
misdemeanor for a motorist to leave 
the scene of an accident without re- 
porting to nearest police station or 
judicial officer, Legislature did not in- 
tend to provide two separate laws cov- 
ering offense of leaving scene of an 
accident without reporting. Vehicle 
and Traffic Law, § 70, subd. 5-a.— 
People v. La Rock, 21 N.Y.S.2d 778, 174 
Mise. 795. , ? 

N.Y.Co.Ct. In prosecution of motorist 
for leaving scene of accident without 
reporting, where assistant district at- 
torney stated that prosecution was pro- 
ceeding under second amendment to 
statute making it a misdemeanor for 
a motorist to leave scene of an ac- 
cident without reporting to _ nearest 
police station or judicial officer, re- 
fusal to dismiss complaint on ground 
that motorist could not be tried on a 
charge based on second amendment be- 
cause information, which alleged that 
motorist failed to report as soon as 
physically able, was drawn under first 
amendment, was proper, since when 
Legislature enacted second amendment 
it intended to eliminate from first 
amendment the limited time for re- 
porting an accident. Vehicle and Traf- 
fic Law, § 70, subd. 5-a.—People v. La 
Rock, 21 N.Y.S.2d 778, 174 Misc. 795. 

Pa.Quar.Sess. Prior to the amend- 
ment of June 29, 1937, P.L. 2329, to 
The Vehicle Code of May 1, 1929, P.L. 
905, the driver of a vehicle who failed 
to stop immediately after being in- 
volved in an accident resulting in dam- 
age to person or property was guilt 
of a misdemeanor under section 10 


§ 1456 


(a) of the code, 75 P.S. § 634, wheth- 
er the property was attended or un- 
attended.—Commonwealth vy. Kane, 38 
D. & C. 480. 

Since section 1025(d) of The Vehicle 
Code of 1929, added by the Act of 
June 29, 1987, P.L. 2829, 75 P.S. § 634, 
makes it a summary offense for the 
driver of a vehicle involved in an ac- 
cident with any unattended vehicle or 
property to fail immediately to stop 
and either locate and notify the opera- 
tor or owner of his name and address 
or leave a written notice thereof in a 
conspicuous place, and since under gen- 
eral rules of construction as set forth 
in section 63 of the Statutory Con- 
struction Act of May 28, 1937, P.L. 
1019, 46 P.S. § 568, such a special pro- 
vision is to be considered an exception 
to the general rule, it is no longer a 
misdemeanor under section 1025(a) of 
the code to fail to stop after involve- 
ment in an accident resulting in dam- 
age to unattended property.—Common- 
wealth v. Kane, 38 D. & C. 

Tex.Cr.App. The statute requiring a 
motorist striking person with an auto- 
mobile to stop, requires a stop regard- 
less of whether any one is injured, 
and does not mean a “stop” for an in- 
stant enabling but a cursory examina- 
tion of the surroundings, but means a 
definite cessation of movement for a 
sufficient length of time for a person 
of ordinary powers of observation to 
fully understand the surroundings of 
the accident and to possess himself 
of an accurate knowledge of the re- 
sults of the accident. Vernon’s Ann. 
P.C. art. 1150.—Moore y. State, 145 S. 
W.2d 887. 

In prosecution for striking a person 
with an automobile and driving away 
without stopping and offering neces- 
sary assistance where there was evi- 
dence that accused stopped momentari- 
ly before driving from scene of ac- 
cident, court was not required to 
charge that accused, having stopped 
after accident, should be acquitted if 
death was instantaneous and’ medical 
assistance was not necessary, since fact 
that injured person was found to be 
dead some few minutes after the acci- 
dent was not sufficient to absolve ac- 
cused from blame on account of failure 
to stop an appreciable length of time. 
—Moore v. State, 145 S.W.2d 887. 

§ 1453 

N.Y.App.Div. That motorist charg- 
ed with haying left the scene of an 
accident without reporting it had 
knowledge that damage was caused by 
slight contact of his automobile with 
another vehicle was an essential ele- 
ment required to be proven by the 
prosecution Vehicle and Traffic Law, 
§ 70, subd. 5-a.—People, on Complaint 
of Mattus, v. Dropkin, 25 N.Y.S.2d 16, 
261 App.Div. 223. 

N.Y.Co.Ct. An information charging 
defendant with leaving scene of an ac- 
cident without reporting, knowing that 
property damage and personal injury 
were involved, was fatally defective 
where it was not alleged that property 
damage and personal injury were 
caused by an automobile operated by 
defendant and were due to defendant’s 
culpability, or accident. Vehicle and 
Traffic Law, § 70, subd. 5-a.—People v. 
Hee 26 N.Y.S.2d 183, 175 Mise. 


§ 1456 

Cal.App. Evidence was sufficient to 
support finding that defendant was 
driver of truck that struck street car 
conductor while he was standing beside 
hig street car at intersection, and sup- 
ported conviction of failing to stop and 
and comply with requirements of Ve- 
hicle Code after vehicular accident, 
and of negligent homicide. Vehicle 
Code, §§ 480, 482(a), 500, St.1935, pp. 
170, 171, 173.—People v. Forthun, 105 
P.2d 378. 

Cal.App. Evidence held sufficient to 
sustain conviction for failing to stop 
automobile involved in an _ accident 
and to render assistance to pedestrian 
who was struck by the machine and 
instantly killed. Vehicle Code, §§ 480, 
482(a), St.1935, pp. 170, 171.—People 
v. Dallas, 109 P.2d 409. 

Ga.App. Hvidence warranted convic- 


§ 1458 


tion of motorist for violation of motor 
vehicle law by exceeding speed limit 
and failing to stop after accident, on 
ground that defendant was operating 
the automobile and was present at the 
time in question. Code 1933, § 68-301 
et seq., as amended by Laws 1939, p. 
295.—Pugh v. State, 13 S.H.2d 41. 
§ 1458 f 
N.C. In prosecution for leaving 
scene of an automobile accident without 
stopping, evidence, circumstantial in 
its nature, was sufficient for jury as to 
whether the defendant was the party 
driving the automobile which failed 
to stop after an accident. Code 1939, 
§§ 4648, 2621(3138), 2621(327).—State 
vy. King, 14 S.B.2d 808, 219 N.C. 667. 
§ 1459 


Cal.App. Even though section of 
Vehicle Code requiring driver of ve- 
hicle involved in accident resulting in 
injury or death to stop and fulfill re- 
quirements of another section to ren- 
der reasonable assistance to person in- 
jured, defines two separate offenses, 
it was not error, in prosecution for 
failure to stop after accident and ren- 
der aid, for court to fail in its in- 
structions to distinguish between the 
two offenses, where evidence clearly 
showed that accused had knowledge, 
or as a reasonable person should have 
had knowledge, that his automobile 
had struck and injured pedestrian, 
and pedestrian was instantly killed, 
so that no assistance could have been 
given him, and jury could, therefore, 
not have been misled. Vehicle Code, 
§§ 480, 482(a), St.1935, pp. 170, 171.— 
People vy. Dallas, 109 P.2d 409. 


Tex.Cr.App. In prosecution for strik- 
ing a person with an automobile and 
driving away without stopping and 
offering necessary assistance where 
there was evidence that accused stop- 
ped momentarily before driving from 
scene of accident, court was not requir- 
ed to charge that accused, ‘having stop- 
ped after accident, should be acquitted 
if death was instantaneous and medical 
assistance was not necessary, since fact 
that injured person was found to be 
dead some few minutes after the acci- 
dent was not sufficient to absolve ac- 
cused from blame on account of failure 
to stop an appreciable length of time. 
—Moore v. State, 145 S.W.2d 887. 


Where accused was charged by in- 
dictment with striking a person with 
an automobile and failing to stop and 
carry person to a physician for medi- 
cal treatment required, instruction au- 
thorizing conviction if defendant re- 
fused to render “all necessary assist- 
ance’ was erroneous in placing a great- 
er burden on accused than that re- 
quired of him by the indictment.— 
Moore vy. State, 145 S.W.2d 887. 


§ 1462 
Neb. A sentence of five years im- 
posed on motorist for leaving the 
scene of a fatal accident was excessive 
and would be reduced to two years, 
where motorist had already served a 


one-year manslaughter sentence for 
death arising out of the accident. 
Comp.St.Supp.1939, § 89-1159: Comp. 


St.1929, § 28-403.—Wright v. State, 298 
N.W. 685. 


§ 1464 

Ga.App. Proof that defendant inten- 
tionally drove his automobile into path- 
way of “police car” in pursuit of an- 
other automobile containing whisky 
would support conviction of unreasona- 
bly obstructing and impeding right of 
travel of operator of motor vehicle on 
public highway, notwithstanding that 
*“‘nolice car’ got by defendant’s auto- 
mobile and continued its pursuit of 
automobile containing whisky.—Rich- 
ards y. State, 11 S.E.2d 49. 

Ga.App. In prosecution for unrea- 
sonably obstructing and impeding right 
of travel by operator of motor vehicle 
on public highway, whether defend- 
ant drove his automobile into pathway 
of “police car’ in pursuit of another 
automobile containing whisky, ‘with 
the intent” to impede, was for the jury. 
—Richards v. State, 11 §.H.2d 49. 

N.¥. In prosecution for violation 
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of traffic regulation in parking over- 
time, proof that automobile in ques- 
tion was found parked at the time and 
places charged, in the city and county 
of New York, for the length of time 
charged in the complaint, and that de- 
fendant was the licensed owner of 
such automobile made out a prima 
facie case for conviction, because in 
the absence of proof to the contrary, 
it would be presumed that the auto- 
mobile was controlled by defendant, 
and that he personally violated the 
regulation. New York City Charter of 
1936, § 485.—People v. Rubin, 31 N.. 
2d 501, 284 N.Y. ee 
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Pa.Super. The legislature, in enact- 
ing statute making possession of auto- 
mobile on which manufacturer’s serial 
number or engine number has been 
omitted, obliterated or defaced a mis- 
demeanor, and statute making sale of 
automobile on which manufacturer’s 
serial number or engine number has 
been destroyed, removed, covered, alter- 
ed, or defaced, with knowledge thereof, 
a misdemeanor, had in mind the num- 
bers that prominently appear on en- 
gine and doorjamb of an automobile, 
which are universally used by those 
engaged in automobile business and by 
motor vehicle bureaus, and did not in- 
tend to include a number secretly plac- 
ed on obscure part of an automobile 
for purpose of aiding in detection of 
theft. 75 P.S. §§ 61, 66.—Common- 
wealth v. Unkrich, 16 A.2d 737, 142 
Pa.Super. 591. 

The statute making possession or sale 
of automobile on which manufacturer’s 
serial number or engine number has 
been omitted, obliterated, or defaced 
a misdemeanor, and statute making 
sale of automobile on which manufac- 
turer’s serial number or engine num- 
ber has been destroyed, removed, cov- 
ered, altered, or defaced, with knowl- 
edge thereof, a misdemeanor, should 
be interpreted in light of their ordinary 
meaning and common understanding. 


75 PS. i} 61, 66.—Commonwealth v. 
Dakrich, 6 A.2d 7387, 142 Pa.Super. 


The statute making possession of au- 
tomobile on which manufacturer’s serial 
number or engine number has been 
omitted, obliterated, or defaced a mis- 
demeanor does not impose an absolute 
duty on a possessor or operator of an 
automobile to make a thorough in- 
spection of it to ascertain condition of 
a hidden serial number. 75 P.S. § 
61.—Commonwealth v. Unkrich, 16 A. 
2d 737, 142 Pa.Super. 591. 


§ 1470 

Pa.Super. A charge that, in order to 
convict defendant of possession of au- 
tomobile on which manufacturer’s serial 
number was defaced, it was not neces- 
sary for commonwealth to prove knowl- 
edge of the defacement on part of de- 
fendant, and that possession of such 
automobile was all that was necessary 
to establish guilt, was improper. 75 
P.S. § 61.—Commonwealth vy. Unkrich, 
16 A.2d 737, 142 Pa.Super. 591. 

§ 1496 

Yex.Cr.App. An information charg- 
ing that accused sold a second hand 
and used vehicle, “to-wit, a truck”, 
without delivering to the transferee a 
license receipt issued therefor during 
the year 1939, and “was not” deliver- 
ing to the transferee a bill of sale in 
triplicate as required by statute, was 
not sufficient to state an offense, in 
absence of allegation that “truck” was 
a vehicle required to be registered by 
law, and to which law regulating 
transfer would apply, since name 
“truck” is applicable to more than one 
kind and character of vehicles.—Mont- 
gomery v. State, 143 S.W.2d 945. 


§ 1498 

Ky. The moving of an automobile 
under its own power for a distance 
of only a few feet constituted a ‘‘tak- 
ing, driving or operating” thereof 
within the meaning of the _ statute 
which provides for the punishment of 
any person who shall unlawfully 
“take, drive or operate’ a vehicle 


4054 — 
without the knowledge and consent 
of the owner. Ky.St. §§ 2739g-1, 
2739g-58.—Mullins v. Commonwealth, 
147 S.W.2d 704, 285 Ky. 282. 

The taking of an automobile with- 
out an intention to steal it would be 
but a trespass except for the statute 
denouncing Sue ace is oe 
rand larceny. y.St. g-58.— 
Nfullins vy. Commonwealth, 147 S.W.2d 
704, 285 Ky. 282. 


Cal.App. unde: statute providing 
that any person who drives or takes a 
vehicle not his own without consent 
of owner thereof and in absence of 
owner, and with intent to either per- 
manently or temporarily deprive own- 
er thereof of his title to or possession 
of such vehicle, whether with or with- 
out intent to steal vehicle, is guilty of 
a felony, the intent is made an af- 
firmative element of the crime and 
consequently must be proved by_ the 
prosecution as a fact. Vehicle Code, § 
503, St.1935, p. 174.—People v. Neal, 
104 P.2d 555. 


§ 1514 

Ky. Under the statute denouncing 
as guilty of grand larceny any one 
who ‘shall take, drive or operate a 
vehicle without the knowledge and con- 
sent of the owner,” the taking or op- 
eration of the automobile need be only 
without the owner’s consent or permis- 
sive knowledge, and therefore the 
fraudulent intent to deprive the owner 
of his property permanently, which is 
essential to the offense of grand lar- 
ceny at common law, need not be al- 
leged or proved. Ky.St. § 2739g-58.— 
Mullins v. Commonwealth, 147 S8.W.2d 
704, 285 Ky. 282. 

§ 1517 

Cal.App. Hvidence sustained convic- 
tion of theft and unlawful driving or 
taking of automobile. Vehicle Code, § 
503, St.1935, p. 174.—People v. Pear- 
son, 107 P.2d 463. 

Where evidence established that mo- 
torist prevented completion of robbery 
by accused by striking accused and 
that after motorist departed, accused 
entered motorist’s automobile and drove 
it away, jury could reasonably infer 
that separate offenses of attempted 
robbery and theft and unlawful driving 
or taking of automobile had been com- 
mitted. Vehicle Code, § 5038, St.1935, 
Bt ta -Reople v. Pearson, 107 P.2d 
_ Ky. In prosecution for taking, driy- 
ing or operating an automobile without 
the owner’s knowledge and consent, the 
fact that two defendants had come to 
town together and were in the auto- 
mobile together indicated joint guilt, 
and _theretore the failure of evidence 
to disclose which of defendants actual- 
ly started automobile would not in- 
validate the conviction of both defend- 
ants, particularly where the case was 
submitted under a correlative aiding 
and abetting instruction. Ky.St. § 
2739g-58.—Mullins v. Commonwealth, 
147 S.W.2d 704, 285 “Ky. 282. 


Evidence that two defendants, one of 
whom had previously been convicted of 
a felony, entered a parked automobile 
without owner’s knowledge or consent, 
started motor, and moved. automobile 
a few feet, and fled when accosted by 
an officer, sustained conviction of both 
defendants of taking, operating or driy- 
ing a vehicle without the owner’s 
knowledge and _  eonsent. Ky.St. § 
2739g-58.—Mullins vy. Commonwealth, 
147 S.W.2d 704, 285 Ky. 282. 


§ 1533 

C.C.A.Jowa. Hvidence that truck was 
taken from possession of its owner in 
Minnesota, that from place where it 
was seized it was moved across state 
line into ditch upon Iowa soil and 
was there found in flames after de- 
parture of defendants, and that. truck 
was taken from owner with the intent 
on the part of defendants to destroy 
it, was suflicient to sustain conviction 
for transportation of motor vehicle in 
interstate commerce, knowing the same 
to have been stolen. Mason’s Minn.St. 
1927, § 10358; 18 U.S.C.A, § 408,— 
Carpenter v. U. S., 113 F.2d 692. 
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